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This  section  of  the  FEDERAL  REGISTER 
contains  regiHatory  documents  having 
general  appltcal)(lity  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sotd 
by  tt>e  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
montfv 


DEPARTMEffT  OF  AGRICULTURE 

Rural  Etectrlfication  Administration 

7  CFR  Parts  1700  througit  1799 

Public  Information;  Appendix  A— REA 
Bulletins 

agency:  Rural  Electrification 
Administration,  USDA. 
action:  Final  rule. 

SUMMARV:  REA  hereby  amends  7  CFR 
Parts  170O-1799,  Appendix  A— REA 
Bulletins,  by  revising  section  11  of 
Attachment  A  to  REA  Bulletin  20-14, 
Supplemental  Financing  for  Loans 
Considered  Under  section  4  of  the  Rural 
Electrification  Act  This  bulletin  is  used 
in  determining  the  REA/suppIemental 
loan  percentages  for  concurrent  loans. 
As  a  result  of  the  recent  amendment  to 
the  RE  Act  on  August  13, 1981,  and  in 
accordance  with  existing  REA  policy, 
most  of  the  140  boirowers  which  had 
been  eligible  to  receive  100  percent  of 
their  financing  needs  &om  REA  at  a  2 
percent  interest  rate  would  be  required 
to  obtain  up  to  30  percent  of  their 
financing  needs  from  non-REA  sources. 
The  remaining  portion  of  their  financing 
needs  would  be  provided  by  an  REA 
insured  loan  at  a  5  percent  interest  rate. 
This  action  amends  the  REA/ 
supplemental  lending  ratios  for  those 
former  statutory  2  percent  borrowers 
(those  with  two  or  fewer  consumers  per 
mile  or  an  average  adjusted  plant 
revenue  ratio  of  over  9.0  as  of  December 
31, 1980]  to  allow  them  to  obtain  90 
percent  of  their  financing  needs  from  an 
REA  insured  loan  at  a  5  percent  interest 
rate  and  the  remaining  10  percent  from 
non-REA  sources.  It  applies  to  loan 
requests  received  by  REA  after  July  24, 

1981.  All  other  REA  borrowers  will  be 
unaffected  by  this  change.  This  revision 
is  an  interim  measure.  On  January  22, 

1982,  REA  initiated  rulemaking 


procedures  for  a  complete  review  and 
possible  revision  of  REA  Bulletin  20-14. 
EFFECTIVE  DATE:  April  20, 1962. 
FOR  FURTHER  INFORMATION  CONTACT 
Milton  E.  Wright,  Chief,  Borrowers 
Management  Branch — ^Electric  Loans 
and  Management  Division,  Room  3338, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250, 
Telephone  (202)  382-1936. 

The  Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  final  rule  and  the  impact 
of  implenventing  each  option  is  available 
on  request  from  the  above  named 
individual 

SUPPLEMENTARY  INFORMATION:  REA 

regulations  are  issued  pursuant  to  the 
Rural  Electrification  Act  as  amended  (7 
U.S.C.  901  et  seq.).  7  CFR  Parts  1700- 
1799,  Appendix  A — ^REA  Bulletins,  is 
hereby  amended  to  provide  for  the 
revision  of  section  U  of  Attachment  A  to 
REA  Bulletin  20-14,  Supplemental 
Financing  for  Loans  Considered  Under 
section  4  of  the  Rural  Electrification  Act. 
The  text  of  section  II  of  Attachment  A  is 
as  follows: 

Attachment  A,  Supplementa]  Loan  Criteria 
for  Electric  Distributioo  Boirowers 

//.  Loan  Proportiona  for  Concurrent  Loans 

A.  Hie  loan  proportions  for  concuirent 
loans  to  borrowers,  who  are  eligible  for 
supplemental  financing  as  set  forth  above, 
with  tta  average  consumer  density 
(DEnVSTTY)  of  two  or  fewer  per  mile  or  an 
average  adjusted  plant  revenue  ratio  (APRR) 
of  over  9.0  as  of  December  31, 1980,  will  be  90 
percent  from  REA  and  10  percent  from 
supplemental  sources. 

B.  The  loan  proportions  for  concurrent 
loans  to  all  other  borrowers,  who  are  ebgible 
for  supplemental  financing  as  set  forth  above, 
will  be  based  on  the  borrower's  plant 
revenue  ratio  (PRR)  as  follows: 
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This  final  action  has  been  issued  in 
conformance  with  Executive  Order  12291, 
Federal  Regulation.  This  action  will  not  [1) 
have  an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  result  in  a  major  increase 
in  costs  or  prices  for  consiuners;  individual 
industries.  Federal.  State  or  local  government 


agencies;  or  (3)  result  in  significant  adverse 
effects  on  competitioo,  employment 
investment  or  productivity,  and  therefore  has 
been  determined  to  be  "not  major."  This 
action  is  not  subject  to  the  Regulatory 
Flexibility  Act  or  to  OMB  Circular  A-05 
review  requirement^|rhis  program  is  listed 
in  the  Catalog  of  Feoeral  Domestic 
Assistance  as  10.850  Rural  Electrification 
Loans  and  Loan  Guarantees. 

The  primaiy^bjective  of  this  rule  is  to  ease 
for  certain  borrowers  the  transition  from  100 
percent  REA  financing  to  partial 
supplemental  financing  and  the  resulting 
increase  in  interest  costs.  As  a  result  of  this 
rule  these  borrowers  will  be  required  to 
establish  and  use  non-R£lA  supplemental     ^  ^ 
lending  sources.  This  action  is  also  consistent 
with  previous  REA  policy.  When  other 
borrowers  were  first  required  ib  use  non-REA 
lending  sources  REA  used  a  tA^nsition  period 
to  ease  the  impact  on  the  borrowers  of  going 
to  partial  supplemental  financing. 

Among  the  various  options  which  REA 
considered  was  allowing  former  statutory  2 
percent  borrowers  to  obtain  100  percent  of 
their  financing  needs  from  REA  at  a  5-peicent 
interest  rate.  This  option  would  not 
encourage  the  use  of  non-REA  financing,  and 
it  would  increase  the  demand  for  REA 
insured  loan  funds.  REA  also  considered 
taking  no  action.  This  option  would  create  a 
hardship  for  some  borrowers  in  terms  of  both 
the  impact  of  increased  interest  costs  and  the 
need  to  establish  new  financing 
arrangements  with  non-REA  lenders. 

A  notice  of  Proposed  Rulemaking  was 
published  in  the  Federal  Register  on 
January  26. 1982,  Volume  47,  Nimiber  IS; 
page  3554.  We  received  five  conmients 
directly  responding  to  the  publication  of 
the  proposed  Fedenral  Register  notice. 
Three  of  the  respondents  favored 
adoption  of  the  action  i.e.  allowing 
former  statutory  2  percent  borrowers  to 
receive  90/10  REA/non-REA  financing. 
The  other  two  respondents  did  not  favor 
adoption  of  section  II  of  Attachment  A 
because  they  said  that  its  adoption  and 
the  resulting  increase  in  interest  costs  to 
low  density,  REA-financed  systems 
would  ultimately  make  it  impossible  for 
these  systems  to  provide  service  to  their 
consumers  at  acceptable,  competitive 
rates. 

None  of  the  respondents  mentioned 
that  Congress  had  amended  the  RE  Act 
on  August  13, 1981,  and  removed  the 
reqtiirement  that  REA  provide  2  percent 
insured  loans  for  100  percent  of  the 
financing  needs  of  borrowers  with  two 
or  fewer  consumers  per  mile  or  an 
average  APRR  of  over  9.0.  Without  the 
adoption  of  section  II  of  Attachment  A. 
most  of  the  fonner  statutory  2  percent 
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borrowers  would  have  been  required  to 
establish  new  financing  arrangements 
and  to  receive  up  to  30  percent  of  their 
financing  from  non-R£A  sources. 

List  of  Subjects 

Administrative  practice  and  procedure. 
Electric  utilities.  Loan  programs— energy. 

Dated:  April  20. 1982. 
Harold  V.  Hunter, 
Administrator. 

[Ff(  Doc  82-12077  Piled  S-S-SK  8:48  im) 
BNJJNG  CODE  3410-1»-M 


Fanners  Home  AdministratfcMi 
7  CFR  Part  1980 

Form  FmHA  449-35;  Lender's 
Agreement 

CFR  Correction 

In  Title  7.  Parts  1900-2799.  revised  as 
of  January  1, 1981.  the  text  of  7  CFR  Part 
1980,  Subpart  A,  Appendix  B.  paragraph 
Xn,  E,  appearing  at  page  935,  was 
inadvertently  removed.  The  text  should 
read  as  published  at  41  FR  47462,  Oct 
22, 1976,  and  set  forth  below: 

Appendix  B — Fonn  FmHA;  Lender's 
Agraement 

xn.  Liquidation. 

E.  Determination  of  Loss  and  Payment  ■\a 
all  liquidation  cases,  a  Rnal  settlement  will 
be  made  with  the  Lender  after  the  collateral 
is  liquidated.  FmHA  will  have  the  right  to  o 
recover  losses  paid  under  the  guarantee  from 
any  party  Uable. 
***** 

aiujNO  cooc  tsos-oi-a 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  73 

Ptiysical  Protection  of  In  Transit 
Special  Nuclear  Material  of  Moderate 
Strategic  Significance 

0 

AOENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  is  amending  its  physical 
protection  regulations  for  special 
nuclear  material  of  moderate  strategic 
significance  to  improve  licensee 
safeguards  capabilities  for  early 
detection  of  the  possible  theft  of  this 
material  while  it  is  in  traiisit  These 
improvements  include  (1)  maintaining 
the  material  under  lock  or  under  the 
control  of  a  responsible  individual,  (2f 


confirming  the  status  of  shipments  while 
en  route,  and  (3)  employment  of  either 
dedicated  use  transports  or  signature 
acknowledgement  of  custody  of  < 

shipments.  The  intent  of  these 
cunendments  is  to  assure  close 
monitoring  of  shipments  of  special 
nuclear  material  of  moderate  strategic 
significance  in  order  to  achieve  early 
detection  of  loss  or  theft  of  the  material 
so  that  repeated  thefts  can  be  prevented 
EFFECTIVE  date:  June  3, 1982. 
FOR  FWrTHEII  INFORMATION  CONTACT 
Mr.  C.  K.  Nulsen,  Material  Transfer  SG 
Licensing  foanch.  Division  of 
Safeguards,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington.    <• 
D.C.  20555,  (301)  427-4181. 
SUPPLEMENTARY  INFORMATION:  The 

Commission  has  been  concerned  that 
possible  multiple  thefts  of  special 
nuclear  material  (SNM]  of  moderate 
strategic  significance  could  result  in  the 
accumulation  by  an  adversary  of  more 
strategically  si^iificant  quantities  of 
special  nuclear  material.  To  help 
prevent  this,  current  physical  protection 
requirements  for  SNM  of  moderate 
strategic  significance  were  designed  to 
help  provide  early  detection  of  an  initial 
theft  of  this  material.  Early  detection 
would  allow  the  Commission  to  take 
further  actions  to  assure  that  additional 
^efts  could  be  prevented  before  the  lost 
or  stolen  material  was  accounted  for. 
On  June  15, 1981,  the  Commission 
pubUshed  proposed  amendments  in  the 
Federal  Renter  (46  FR  31267)  to  require 
additional  physical  protection  for 
intransit  SNM  of  moderate  strategic 
significance.  These  amendments  were  to 
improve  the  licensee's  capabilities  for 
early  detection  of  possiblje  thefts  of  the 
material  by  requiring  (1)  the  material  be 
maintained  under  lock  or  under  the 
control  of  a  responsible  individual,  (2) 
periodic  communications  between  the 
licensee  and  the  transport  vehicle,  and 
(3)  employment  of  exclusive  use 
vehicles  or  signature  acknowledgement 
of  all  custody  transfers.  A  sixty-day 
comment  period  expired  on  August  15, 
1981.  Comments  were  received  from 
eight  respondents. 

The  proposed  amendments  have  been 
modified  in  response  to  the  comments 
received,  and  will  be  published  in  final 
form,  as  modified,  to  become  effective 
30  days  after  publication  of  this  notice. 
Changes  were  made  in  response  to  the 
public  comments  to  better  refiect 
services  which  can  be  provided  by 
common  carrier(8),  and  also  to  provide 
clarification  where  necessary.  A 
summary  of  the  public  comments  and, 
where  appropriate,  a  description  of  the 
changes  that  resulted  from  Uiem  follows: 


(1)  Need  for  these  amendments.  All 
but  one  of  the  commenters  questioned 
the  need  for  additional  physical 
protection  requirements  for  the  affected 
shipments.  They  suggested  that  current 
requirements  aUowing  the  NRC  to  order 
delays  in  these  shipments  to  keep 
formula  quantities  of  SSilNlM  from  being 
in  transit  at  the  same  time  would  be 
unnecessarily  redundant  with  additional 
physical  protection  requirements  for 
individual  shipments. 

The  final  amendments  complement 
existing  regulations  which  allow  the 
NRC  to  order  shipment  delays  for 
safeguards  purposes.  They  provide  for 
closer  licensee  control  over  shipments 
and  better  traceability  so  that  the 
chances  of  having  to  delay  a  shipment 
will  be  decreased.  With  regard  to  the 
comment  concerning  those  shipments  of 
low  enriched  uraiuum  coveted  by  these 
amendments,  it  was  decided  to  exclude 
low  enriched  uranium  of  moderate 
strategic  significance  from  the 
requirements  (1)  to  maintain  the 
material  under  lock  or  under  the  i 
of  a  responsible  individual  and  (2 
an  exclusive  use  vehicle  or  signat 
acknowledgement  of  all  custody 
transfers.  Low  enriched  uranium 
shipments,  however,  will  be  required  to 
meet  the  remaining  physical  protection 
regulations  for  material  of  moderate 
strategic  significance.  The  exclusion  of 
low  enriched  uranium  from  the 
additional  requirements  of  this 
amendment  was  made  after  considering 
the  primary  intent  of  the  additional 
requirements  to  provide  early  detection 
in  time  to  prevent  the  theft  of  a  formula 
quantity  of  strategic  special  nuclear 
material  which  consists  of  only  high 
enriched  uraniiun  and  plutonium. 

(2)  Locking  requirements.  The 
proposed  amendments  would  have 
required  the  material  to  be  transported 
in  a  locked  cargo  compartment,  and 
during  road  shipments,  to  be  kept  under 
lock  while  in  transit  or  in  temporary 
storage  en  route.  Many  commenters 
noted  that  these  locking  requirements 
would  be  impossible  to  comply  with  in 
the  case  of  less-than-truckload  (LTL) 
shipments  and  most  air  shipments,  the 
modes  primarily  used  in  past  shipments. 
The  loading  and  unloading  of  other 
cargo,  it  was  stated,  precludes 
maintaining  the  material  continuously 
under  lock.  Also,  most  aircraft  do  not 
have  lockable  cargo  compartments.  It 
was  also  stated  that  storage  of  the 
material  in  a  locked  area  was  not 
always  feasible  for  import  and  export 
shipments. 

It  was  anticipated  by  conmienters  that 
some  carriers  might  refuse  to  carry  the 
material  if  the  proposed  amendments 
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became  effective,  and  that  less-than- 
truckload  shipments  would  be 
effectively  eliminated.  Commenters  also 
questioned  whether  the  purpose  of  the 
proposed  locking  requirements  was  to 
prevent  rather  than  detect  theft. 

The  final  amendments  permit  an 
alternative  to  the  lock  requirements. 
This  alternative  provides  for 
maintaining  the  material  under  the 
control  of  a  responsible  individual 
where  the  use  of  locks  is  not  practicable. 
Under  this  alternative,  the  shipment 
should  be  kept  imder  continuous 
observation  or  be  checked  periodically 
by  a  responsible  individual  to  assure  its 
continued  integrity.  Periodic  checking  of 
the  shipment  could  be  facilitated  by 
inspecting  the  seals  required  on  NRC- 
approved  shipping  containers,  or  by  use 
of  an  appropriate  seal  placed  on  the 
cargo  compartment  or  temporary  storage 
areas  containing  the  shipment  The 
responsible  individual  also  should 
assure  the  correct  routing  of  the 
shipment,  and  should  assure  that  the 
licensee  or  its  designee  is  notified 
immediately  if  the  material  is 
determined  to  be  missing.  The 
responsible  individual  in  each  case  will  . 
be  required  to  be  an  individual  who  has 
acknowleciged  by  signature  acceptance 
of  custody  of  the  material 

For  air  shipments  these  requirements 
could  be  satisfied  by  requesting  the 
signature  security  service  provided  by 
air  carriers.  This  service  provides 
routing  control,  surveillance  and 
periodic  checking  of  shipments.  For  road 
shipments,  coomion  earners  of  less- 
than-truckload  quantities  should  be  able 
to  provide  service  consistent  with  these 
requirements  under  special 


the  security  aspects  of  these  shipments 
has  been  substituted. 

One  commenter  also  suggested  that 
the  requirement  for  exclusive  use 
vehicles  goes  beyond  the  stated 
objective  of  the  proposed  rule.  Although 
use  of  an  exclusive  use  vehicle  itself 
would  not  prevent  the  theft  of  this 
material,  it  would  not  appear  to  be 
inconsistent  with  assuring  eariy 
detection  of  a  possible  theft  Also,  it 
should  be  noted  that  the  final 
amendments  permit  the  use  of 
alternative  means  for  satisfying  this 
objective. 

(4)  Communications.  Some 
commenters  considered  the  proposed 
requirement  for  periodic 
communications  between  the  shipper, 
receiver,  ot  their  designee,  and  the 
transport  vehicle  to  be  unnecessary 
since  they  supplement  existing 
requirements  for  tracing  lost  or 
imaccounted  for  shipments  and 
notifying  authorities.  It  also  was 
suggested  that  communications  more 
often  than  every  several  hours  would 
slow  shipments,  greatly  increase 
operating  costs,  and  effectively 
eliminate  less-than-truckload  shipments. 
Conversely,  however,  one  commenter 
endorsed  the  proposed  periodic 
communications  requirement  and 
suggested  exclusive  use  vehicles  be 
used,  equipped  with  sateUite-based 
navigation  receivers  and  transmitters. 

Some  commenters  questioned 
specifically  whether  commimications 
would  be  required  during  periods  when 
the  shipment  was  in  temporary  storage, 
and  whether  the  requirement  was 
intended  to  apply  to  ail  modes  or  only  to 
road  shipments.  With  regard  to  the 


arrangements,  and  at  a  cost  less  than  r •■•'"  •.-o—  '"  ^^^ 

what  would  be  charged  for  an  exclusive/^ — periodic  communications  requirement 
use  vehicle.  A  revised  regulatory  guide        *he  objective  of  early  detection  could  be 


use  vehicle.  A  revised  regulatory  guide^ 
will  be  published  to  reflect  these 
changes,  which  will  describe  in  further 
detail  the  appropriate  means  for 
complying  with  the  requirements  for 
maintaining  control  of  the  shipments. 

(3)  Exclusive  use  vehicles.  Some 
commenters  questioned  the  use  of  the 
term  "exclusive  use  vehicle."  It  was 
claimed  that  prohibiting  other  cargo 
fit)m  being  transported  in  the  same 
vehicle  with  a  sUpment  of  SNM  of 
moderate  strategic  significance  would 
not  necessarily  affect  the  security  of  the 
shipment  and  thus  is  unjustified.  The 
term  "exclusive  use  vehicle"  was  used 
in  the  proposed  amendments  in 
reference  to  a  tjrpe  of  service  routinely 
offered  in  the  motor  freight  industry.  In 
order  to  avoid  confusion,  the  term 
"exclusive  use  vehicle"  does  not  appear 
in  the  final  ameifiments.  More 
descriptive  language  focusing  only  on 


achieved  by  periodic  reports  fixim  the 
carrier  on  the  shipment's  status  relative 
to  a  predetermined  itinerary.  Several 
airfreight  and  motor  freight  carriers  who 
have  previously  handled  shipments  of 
special  nuclear  material  are  known  to 
provide  the  appropriate  tracing  services 
at  no  additional  cost  Computerized  data 
bases  maintained  by  some  of  the  motor 
freight  carriers  are  generally  updated 
every  10  to  14  hours,  and  more 
fi^quently  in  the  case  of  air  shipments. 

Concerning  the  use  of  a  satellite 
communications  system,  as  suggested 
by  one  commenter,  this  could 
conceivably  satisfy  the  proposed 
commimications  requirements  but  it 
would  not  be  appropriate  for  the 
Commission  to  require  a  particular 
system  design  or  type  of  hardware  in 
preference  to  other  acceptable 
alternatives. 


(5)  Cost  effectiveness.  Some 
commenters  stated  that  the  proposed 
amendments  would  result  in  cost 
increases  that  would  have  a  significant 
impact  on  tiie  operations  of  nonpower 
reactor  facilities  which  must  financially 
justify  their  existence  even  though  they 
might  be  subsidiaries  of  much  larger 
companies  or  institutions.  Generally, 
these  statements  appear  to  have  been 
based  on  the  premise  that  the  proposed 
amendments  would  force  licensee^  to 
utilize  exclusive  use  vehicles  for  road 
portions  of  shipment  in  preference  to 
less-than-truckload  shipments. 

As  stated  earlier,  the  additional 
physical  protection  measxues  included 
in  the  proposed  amendments  were  not 
intended  to  force  licensees  to  utilize 
exdusive  use  vehicles  for  road 
shipments.  Based  upon  information 
developed  in  staff  inquiries,  the 
modifications  to  the  proposed 
amendments  will  make  it  possible  for 
licensees  to  satisfy  the  additional 
physical  protection  requirements  for 
shipments  of  SNM  of  moderate  strategic 
significance  while  continuing  to  employ 
common  carriers  provided  they  can 
make  special  arrangements  for  the 
required  services.  This  should  be 
possible  to  arrange  at  a  cost 
significimtly  less  than  if  an  exclusive 
use  vehicle  were  required.  Thus  the 
Commission  has  determined  that  the 
additional  physical  protection  measures 
are  cost  effective  in  balancing  the 
additional  protection  provided  against 
the  additional  cost 

Paperwork  Reduction  Act  Statament 

The  Nuclear  Regulatory  Commission 
has  submitted  this  rule  to  the  Office  of 
Management  and  Budget  for  such 
review  as  may  be  appropriate  under  the 
Paperwork  Reduction  Act  Pub.  L  96- 
511.  The  SF-83,  "Request  for  Qearance." 
Supporting  Statement  and  other  related 
documentation  submitted  to  OMB  have 
been  placed  in  the  Public  Document 
Room  at  1717  H  St..  NW.,  Washington. 
D.C.  20555  for  inspection  and  copying 
for  a  fee.  Hie  application  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget  OMB  approval  No.  3150- 
0002  (expires  May  31, 1983). 

Regulatocy  Flexibility  Statement 

In  accordance  wih  the  Regulatcny 
FlexibUity  Act  of  1980,  5  U.S.C.  605(b), 
the  Commission  hereby  certifies  that 
this  rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  would  amend  10  CFR 
Part  73  to  require  certain  improvements 
in  die  capabilities  of  physical  protection 
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systems  provided  by  licensees  to  protect 
against  the  theft  or  loss  of  special 
nuclear  material  of  moderate  strategic 
significance  while  this  material  is  in 
transit  These  improvements  would 
increase  the  cost  of  shipment  of  this 
material  in  absolute  terms,  but  the  total 
costs  of  transportation  would  generally 
remain  less  than  one  percent  of  the 
value  of  the  material  shipped.  In 
addition,  the  number  of  shipments 
expected  to  be  made  annually  is  quite 
low,  estimated  to  be  about  thirty 
shipments  per  year  based  upon  past 
experience  in  the  nuclear  indusby.  The 
Ucensees  who  could  be  affected  by 
these  amendents  number  approximately 
37  possessing  special  nuclear  material  of 
moderate  strategic  significance,  27  of 
which  operate  nonpower  reactors.  In 
addition  to  these  37  licensees,  there  are 
about  six  licensees  possessing  formula 
quantities  of  strategic  special  nuclear 
material  who  may  occasionally  choose 
to  ship  their  material  in  less  than 
formula  quantities.  All  the  licensees 
potentially  affected  are  either  large 
private  or  state  universities,  large 
corporations,  each  employing  in  excess 
of  500  persons  having  annual  sales  or 
revenues  in  excess  of  $1  million,  or  state 
or  Federal  agencies.  Less  than  ten  of  the 
affected  licensees  are  small  colleges  or 
businesses  that  fall  within  the  scope  of 
the  definition  of  "small  entities"  set 
forth  in  the  Regulatory  Flexibility  Act  or 
the  Small  Business  Size  Standards  in 
regulations  issued  by  the  Small  Business 
Administration  at  13  CFR  Part  21. 

List  of  SubjecU  in  10  CFR  Part  7S 

Hazardous  materials — transportation. 
Nuclear  materials,  Nuclear  plants  and 
reactors.  Penalty,  Reporting 
requirements,  and  Security  measures. 

Pursuant  to  the  Atomic  Eneigy  Act  of 
1954,  as  amended,  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
and  section  553  of  Title  5  of  the  United 
States  Code,  the  following  amendments 
to  Title  10.  Chapter  L  Code  of  Federal 
Regulations,  Part  73,  are  published  as  a 
docxmient  subject  to  codification. 

PART  73-PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  S3. 147,  leib,  1611.  ISlo, 
Pub.  L.  B5-703,  68  Stat.  930.  048-050,  ai 
amended.  Pub.  L  85-507.  72  Sut.  327,  Pub.  L 
88-489.  Stat.  602,  Pub.  L  93-377,  88  Stat  475, 
Pub.  L  96-295.  94  Stat  780  (42  U.S.C.  2073, 
2201.  2167):  Sec.  201.  Pub.  L  93-438,  88  Stat 
1242. 1243.  aa  amended.  Pub.  L  94-79.  89  Stat 
413  (42  U.S.C.  5841).  For  the  purposes  of  Sec. 
223, 68  Stat.  958.  aa  amended.  (42  U.S.C. 
2273).  73.37(g)  and  }  73.55  are  laaued  under 
Sec  161b,  68  Stat.  948,  as  amended,  42  U,S.C 


2201(b);  SS  73.2a  73.24,  73.25,  73.28,  73.27, 
73.37.  73.4a  73.45,  73.48.  73.50,  73.55,  and  73.67 
are  issued  under  Sec.  1611.  68  Stat.  949.  as 
amended,  42  U.S.C.  2201  (i);  and  SS  73.20(cHi). 
73.24{b)(i).  73.28(b)(3).  (h)(6).  (i){6)  and  (k)(4),- 
73.27(a)  and  (b),  73.37(f).  73.40(b)  and  (d). 
73.46  (g)(6)  and  (h)(2),  73.50  (g)(2).  (3)(iii)(B) 
and  (h),  73.55(h)(2).  and  (4)(iii)(B).  73.7a  73.71 
and  73.72  are  issued  under  Sec.  161o.  68  Stat 
950.  as  amended,  42  U.S.C.  2201(o).  Paragraph 
73.37(f)  also  is  issued  under  Section  301  Pub. 
L  96-295,  94  Stat  280. 

2.  Section  73.67  is  amended  as  follows: 

a.  Paragraph  (c)(1)  is  revised. 

b.  Paragraph  (e)(l)(iii)  is  removed  and 
paragraphs  (eHl)(iv)  and  (v)  are 
redesignated  as  (e)(l)(iii)  and  (iv). 

c.  The  introductory  text  of  paragraph 
(e)(3]  and  paragraphs  (e](3)(i)  and 
(e)(3)(vi)  are  revised. 

d.  Paragraph  (e)(3)(vii)  is  added. 

e.  Paragraph  (e)(4)  is  redesignated  as 
paragraph  (e](5J  and  revised. 

f.  Paragraphs  (e)(5)  and  (e)(6)  are 
redesignated  as  (e)(6)  and  (e)(7). 

g.  A  new  paragraph  (e)(4)  is  added. 

{73.67   Ucenee*  fixed  site  and  In-lranatt 
reQulmiMnts  for  ttw  ptiyilcii  pratection  of 
special  nudeer  iratertai  of  moderate  and 


(c)  •  •  • 

(1)  Submit  a  security  plan  or  an 
amended  security  plan  describing  how 
the  licensee  will  comply  with  all  the 
requirements  of  §  73.67  (d),  (e),  (f)  and 
(g),  as  appropriate,  including  schedules 
of  implementation 

(e)  •  •  • 

(iii)  Check  the  integrity  of  the 
container  and  locks  or  seals  prior  to 
shipment,  and 

(iv)  Arrange  fd^  the  in-transit  physical 
protection  of  the  materials  in 
accordance  with  the  requirements  of 
S  73.67(e)(3)  of  this  part  unless  the 
receiver  is  a  licensee  and  has  agreed  in 
writing  to  arrange  for  the  in-transit 
physical  protection. 

(3)  Each  licensee  who  arranges  for  the 
in-transit  physical  protection  of  special 
nuclear  material  of  moderate  strategic 
significance,  or  who  takes  delivery  of 
this  material  free  on  board  (f.o.b.)  the 
point  at  which  it  is  delivered  to  a  carrier 
for  transport  shall: 

(i)  Arrange  for  telephone  or  radio 
communications  between  the  transport 
and  the  licensee  or  its  designee:  (A)  To 
periodically  confirm  the  status  of  the 
shipment  (B)  for  notification  of  any 
delays  in  the  scheduled  shipment,  and 
(C)  to  request  appropriate  local  law 


enforcement  agency  response  in  the 
event  of  an  emergency. 
•       •       •        •        * 

(vi)  Initiate  immediately  a  trace 
investigation  of  any  shipment  that  is 
determined  to  be  lost  or  unaccounted  for 
after  a  reasonable  time  beyond  the 
estimated  arrival  time. 

(vii)  Notify  immediately  the  Director 
of  the  appropriate  Nuclear  Regulatory 
Comnfission  Regional  Office  listed  in 
Appendix  A  of  this  part  of  the  action 
being  taken  to  trace  the  shipment 

(4)  Each  Ucensee  who  arranges  the 
physical  protection  of  strategic  special 
nuclear  material  in  quantities  of 
moderate  strategic  significance  while  in 
transit  or  who  takes  delivery  of  this 
material  free  on  board  (f.o.b.),  the  point 
at  which  it  is  delivered  to  a  carrier  for 
transport  shall,  in  addition  to  the 
requirements  of  (e)(1),  (e)(2),  and  (e)(3) 
above: 

(i)  Make  all  shipments  of  the  material 
either  (A)  in  dedicated  transports  with 
no  intermediate  stops  to  load  or  unload 
other  cargo  and  with  no  carrier  or 
vehicle  transfers  or  temporary  storage 
in-transit,  or  (B)  under  arrangements 
whereby  the  custody  of  the  shipment 
and  all  custody  transfers  are 
acknowledged  by  signature,  and 

(U)  Maintain  the  material  imder  lock 
or  under  the  control  of  an  individual 
who  has  acknowledged  acceptance  of 
custody  of  the  material  by  signature. 

(5)  Each  licensee  who  exports  special 
nuclear  material  of  moderate  strategic 
significance  shall  comply  with  the 
requirements  specified  in  i  73.67(c). 
(e)(1).  (e)(3)  and  (e)(4). 

(6)  Each  licensee  who  imports  special 
nuclear  material  of  moderate  strategic 
significance  shall, 

(i)  Comply  with  the  requirements 
specified  in  {  73.67  (c),  (e)(2),  (e)(3). 
(e)4).     . 

(U)  Notify  the  exporter  who  delivered 
the  material  to  a  carrier  for  transport  of 
the  arrival  of  such  material 

(7)  If,  after  receiving  advance  notice  , 
pursuant  to  S  73.72  from  a  licensee        ^ 
planning  to  import  export  transport, 
deliver  to  a  carrier  for  transport  in  a 
single  shipment  or  take  delivery  at  the 
point  where  it  is  delivered  to  a  carrier, 
special  nuclear  material  of  moderate 
strategic  significance  containing  in  any 
part  stritegic  special  nuclear  material  it 
appears  to  the  Commission  that  two  or 
more  shipments  of  special  nuclear 
material  of  moderate  strategic  - 
significance,  constituting  in  the 
aggregate  an  amount  equal  to  or  greater 
than  a  formula  quantity  of  strategic 
special  nuclear  material,  may  be  en 
route  at  the  same  time,  the  Commission 
may  order  one  or  more  of  the  shippers  to 
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delay  shipment  according  to  the 
following  provisions: 

Dated  at  Washington,  D.C.  this  29th  day 
of  April.  1982 

For  the  Nuclear  Regulatory  (Commission. 
Samuel  |.  Chilk, 

Secretary  of  the  Commission. 

(FR  Doc.  82-12087  Hied  5-3-82: 8:45  amj 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  550 

[Na  82-309) 

Delegation  of  Authodty  Regarding 
Trust  Powers  Applications 

April  2S,  1982. 

AQENCV:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  has  delegated  to  its 
Principal  Supervisory  Agents  the 
authority  to  approve  certain 
applications  for  trust  powers.  These 
amendments  are  intended  to  streamline 
the  processing  of  applications  that  do 
not  present  signiBcanl  legal  or  policy 
considerations. 

CFFHCnVE  DATE  May  4, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  B.  Smith  (202-377-6451), 
Attorney,  Office  of  General  Counsel, 
Federal  Home  Loan  Bank  Board.  1700  G 
Street.  N.W..  Washington.  D.C  20552. 
SUPPtaiENTARY  INFORMATION:  These 
amendments  to  the  Board's  regulations 
governing  trust  operations  of  federal 
savings  and  loan  associations  (12  CFR 
Part  550)  delegate  to  the  Board's 
Principal  Supervisory  Agents  authority 
to  approve  applications  by  federal 
associations  or  their  service 
corporations  for  trust  powers. 

Section  5(n)  of  the  Home  Owners' 
Loan  Act  12  U.S.C.  1464(n)  ("Act"), 
authorizes  the  Board  to  grant  by  special 
permit  to  an  association  applying 
therefor,  when  not  in  contravention  of 
state  or  local  law,  the  right  to  act  as 
trustee,  executor,  administrator, 
guardian,  or  in  any  other  fiduciary 
capacity  in  which  state  banks,  trust 
companies,  or  other  corporations  which 
compete  with  associations  are  permitted 
to  act  Under  that  section,  the  Board 
may  not  issue  a  trust  powers  permit  to 
any  association  that  does  not  meet  the 
capital  and  surplus  requirement  that 
state  law  imposes  on  state^artered 
banks,  trust  companies,  and 
corporations  exercising  such  powers. 


State  law  capital  and  surplus 
requirements  serve  as  a  threshold 
criterion,  however,  the  Act  further 
provides  that  in  considering  those 
applications,  "the  Board  may  take  into 
consideration  the  amount  of  capital  and 
surplus  of  the  applying  association, 
whether  or  not  such  capital  and  surplus 
is  sufficient  under  the  circumstances  of 
the  case,  the  needs  of  the  community  to 
be  served,  and  any  other  factors  and 
circumstances  that  seem  to  it  proper."  12 
U.S.C.  1464(n)(9),  implemented  at  12  CFR 
550.2(b).  In  delegatiiig  authority  to 
approve  trust  powers  applications,  the 
Board  has  prescribed  minimum  criteria 
relevant  to  those  factors.  If  the  applicant 
fails  to  meet  any  of  those  criteria  or  the 
Principal  Supervisory  Agency 
recommends  that  the  application  be 
denied,  the  application  will  be  referred 
to  the  Board  for  consideration. 

The  Board  has  also  amended  12  CFR 
550.2  to  clarify  the  scope  and  effect  of 
approvals  by  the  Board  or  its  Principal 
Supervisory  Agents  of  trust  powers 
applications  by  specifying  that  the  trust 
powers  authorized  are  limited  to  those 
stated  in  the  approval  and  the  offices 
from  which  services  based  on  those 
powers  may  be  offered  are  limited  to 
those  listed  in  the  application.  The 
applicant  would,  therefore,  liave  to 
reapply  before  exercising  any  additional 
trust  power  or  offering  fiduciary  services 
at  additionai^ffices. 

In  addition/Ue  Board  has  amended  12 
CFR  550.3  to  delegate  to  the  Principal 
Supervisory  Agents  the  Board's 
authority  to  issue  to  the  federal 
association  resulting  from  a  merger  or 
consolidation  a  certificate  transferring 
to  it  the  trust  powers  previously  granted 
the  disappetiring  association  by  the 
Board  or  a  Principal  Supervisory  Agent 

Because  the  amendments  pertain  to 
internal  Board  procedures  and  will 
facilitate  the  processing  of  applications 
for  fiduciary  powers,  and  because  it  is  in 
the  public  interest  to  provide  prompt 
action  on  such  applications,  the  Board 
believes  it  is  appropriate  to  implement 
the  amendments  without  delay. 
Therefore,  the  Board  has  determined 
that  observance  of  the  notice  and  public 
procedure  provisions  of  12  CFR  508.11 
and  5  U.S.C.  553(b)  is  unnecessary  and 
that  publication  of  these  amendments 
for  the  period  specified  in  12  CFR  508.14 
and  5  U.S.C.  553(d).  prior  to  the  effective 
date  of  the  amendments,  is  likewise 
unnecessary. 

Ust  of  SubjecU  in  12  CFR  Part  550 

Savings  and  loan  associations. 
Fiduciary  powers,  Trusts  and  trustees. 
Applications. 

Accordingly,  the  Board  hereby 
amends  Part  550,  Subchapter  C.  Chapter 


V  of  "nUe  12.  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  C— FEDERAL  SAVINGS  AND 
LOAN  SYSTEM 

PART  SSO-TRUST  POWERS  OF 
FEDERAL  ASSOCIATIONS 

1.  Amend  §  550.2  by  adding  new 
paragraphs  (c)  and  (d),  to  read  as 
follows: 

S550.2    Appicrttons. 
*         •         •         •         • 

(c)  Board  approval  of  applications 
filed  under  this  section  may  be  given  by 
the  Principal  Supervisory  Agent 
provided  that  all  of  the  following 
conditions  are  met 

(1)  The  application  does  not  raise  any 
significant  issues  of  law  or  policy  on 
which  the  Board  has  not  taken  a  formal 
position; 

(2)  The  financial  condition  of  the 
association  meets  the  financial 
standards  prescribed  for  state-chartered 
corporate  fiduciaries  by  the  laws  of  each 
state  in  which  the  association  has 
offices  bom  which  it  will  offer  the 
fiduciary  services  (the  Principal 
Supervisory  Agent  may  consider  the  net 
worth  of  a  mutual  association  as 
equivalent  to  capital  stock  and  surplus 
when  state  law  prescribes  minimum 
capital  stock  and  surplus  requirements) 
and  the  Principal  Supervisory  Agent  has 
determined  that  the  financial  condition 
of  the  association  is  sufficient  to  support 
the  proposed  trust  operations; 

(3)  The  association  has  submitted  a 
legal  opinion  from  independent  counsel 
certifying  that  the  proposed  trust  powers 
are  authorized  for  state-chartered 
corporate  fiduciaries  by  the  laws  of  each 
state  in  which  the  association  haS/ 
offices  from  which  it  will  offer  fidudaty 
services; 

(4)  The  association's  net  worth  meets 
the  Board's  minimum  requirements  for 
that  association  under  %  563.13  of  this 
Chapter 

(5)  Based  on  the  most  recent 
examination  of  the  association  and  any 
other  available  information,  the 
Principal  Supervisory  Agent  determines 
that  any  deficiencies  with  respect  to  the 
association's  management  are  minor; 

(6)  Based  on  the  most  recent 
examination  of  the  association  and  any 
other  available  information,  the 
Principal  Supervisory  Agent  determines 
that  the  overall  performance  of  the 
association  is  satisfactory; 

(7)  The  proposed  trust  officer(s)  who 
would  be  in  diaige  of  the  trust 
operations  must  (a)  have  been 
responsible  for  trust  operations  or 
fiduciary  matters  comparable  to  those 
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proposed,  for  a  period  of  at  least  two 
years  during  the  previous  five  years;  or 
[b]  have  had  two  years  of  such 
experience  prior  to  the  last  five  years 
and  successfully  completed,  during  the 
previous  year,  an  intensive  course  on 
trust  operations  comparable  to  those 
proposed: 

(8)  The  Principal  Supervisory  Agent 
determines,  based  on  the  information 
available,  that  the  proposed  trust 
officerfs)  is  trustworthy  and  competent 
(the  person's  experience,  education  and 
other  relevant  factors  may  be 
considered)  to  be  in  charge  of  the 
proposed  trust  operations: 

(9)  The  proposed  trust  department  or 
service  corporation  has  legal  counsel 
available  to  provide  advice  with  respect 
to  fiduciary  matters; 

(10)  The  Principal  Supervisory  Agent 
has  determined  that  there  is  sufficient 
need  for  the  proposed  trust  activities  in 
the  communities  to  be  served:  and 

(11)  The  approval  of  the  appropriate 
Federal  or  state  authorities  has  been 
obtained  if  the  proposed  fiduciary 
services  are  to  be  exercised  through  a 
state  or  Federally  chartered  service 
corporation. 

(d)  Approval  by  the  Board  or  its 
Principal  Supervisory  Agent  of  an 
application  under  this  section  authorizes 
the  applicant  to  exercise  only  those  trust 
powers  specified  in  the  approval.  Unless 
otherwise  provided  by  the  approval, 
fiduciary  services  based  on  those  trust 
powers  may  be  offered  only  in  those 
offices  Usted  in  the  application. 

2.  Amend  S  550.3  by  revising  the  last 
sentence  thereof,  to  read  as  follows: 

§  550.3    ConsotMation  or  merger  of  two  or 
more  Federal  eeeoctetloiis. 

•  *  *  However,  when  the  name  or 
charter  number  of  the  resulting    ' 
association  differs  from  that  of  the 
association  to  which  the  right  to 
exercise  trust  powers  was  originally 
granted,  the  Board  or  the  Principal 
Supervisory  Agent  will  issue  a 
certificate  to  that  association  showing 
its  right  to  exercise  the  trust  powers 
theretofore  granted  to  any  of  the 
associations  participating  in  the 
consolidation  or  merger. 

(Sec.  5, 48  Sut.  132,  as  amended.  12  U.S.C. 
14d4:  Reorg.  Plan  No.  3  of  1947. 12  Fed.  Reg. 
4981.  3  CFR  1071  (1943-48  CompilaUon}) 
By  the  Federal  Home  Loan  Bank  Board. 

I.  J.  Finn, 

Secretary. 

|FK  Doc  «2-120n  PIM  5-«-at  MS  ml 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Sflcurity  Administration 

20  CFR  Part  410 

Federal  Coal  Mine  Healtti  and  Safety 
Act  of  1969,  Title  IV.  as  Amended  (The 
Black  Lung  Benefits  Act);  Payment  of 
Benefits— WIttihoiding  Part  B  Benefits 
Where  Part  C  Payments  Are  Made  for 
ttie  Same  Period 

agency:  Social  Security  Administration. 

HHS. 

ACnoM:  Final  rule. 

SUHHMARV:  This  regulation  confirms  the 
interim  rule  authorizing  the  Social 
Security  Administration  to  withhold 
payment  of  Part  B  Black  Lung  benefits 
where  Part  C  Black  Lung  benefits 
administered  by  the  Dept.  of  Labor  are 
paid  for  the  same  period.  We  are  doing 
this  by  expanding  the  definition  of 
"overpayment"  in  20  CFR  410.5eO(a}  to 
include  these  duplicate  payments  under 
Part  C.  This  regulation  provides  a  quick 
and  efficient  means  of  avoiding 
unjustified  duplicate  payments. 
EFFECTIVE  DATE:  This  regulation  became 
effective  when  the  interim  rule  was 
published  on  September  16, 1981  (4J9  PR 
45942). 
FOR  FURTHER  INFORMATION  CONTACT: 

Jack  Schanberger,  Room  3-B-4 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
(301)  594-6785. 

SUPPLEMENTARY  INFORMATION:  On 
September  16, 1981,  the  interim  rule  on 
avoidance  of  duplicate  payment  of  Part 
B  and  Peirt  C  Black  Lung  benefits  for  the 
same  period  was  published  in  the 
Federal  Register  (46  FR  45942)  with  a 
60-day  comment  period.  Four  comments 
were  received  and  are  discussed  under 
the  heading  Discussion  of  Comments. 

Background  Infdnnation 

Title  rV  of  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969,  as 
amended,  known  as  the  Black  Lung 
Benefits  Act  provides  for  the  payment 
of  monthly  cash  benefits  to  coal  miners 
who  are  totally  disabled  due  to 
pneumoconiosis  and  to  certain  survivors 
of  the  miner  if  the  miner  was  entitled  to 
Black  Lung  benefits,  was  totally 
disabled  by  pneumoconiosis  at  the  time 
of  death,  or  died  from  pneimioconiosis. 
The  law  provides  for  two  programs — 
Part  B  and  Part  C,  which  insofar  as 
claimants  are  concerned,  have  an 
'  identical  objective.  The  difference  is 
that  Part  B  is  administered  by  the  Social 
Security  Administration:  Part  C  by  the 
Department  of  Labor.  Part  B  consists  of 


miners'  claims  filed  on  or  before  June  30, 
1973  and  survivors'  claims  filed  on  or 
before  December  31, 1973  or,  if  later, 
within  6  months  of  a  miner's  or  widow's 
death.  AH  claims  filed  after  these  dates  • 
and  more  than  6  months  after  a  miner's 
or  widow's  death  are  considered  Part  C 
claims  and  are  within  the  jurisdiction  of 
the  Department  of  Labor  (DOL). 

Under  Part  B,  benefits  may  be 
awarded  for  the  same  period  for  which 
Part  C  benefits  are  payable.  However, 
the  Act  explicitly  provides  (30  U.S.C. 
932(g))  that  the  amount  equal  to  Part  C 
benefits  must  be  reduced  by  the  amount 
of  any  other  governmental 
compensation  which  is  payable  because 
of  pneumoconiosis. 

Because  of  the  lengthy  appeals  and 
litigation  process,  there  are  many  claims 
for  Part  B  benefits  that  are  now  or  will 
be  payable  to  persons  for  the  same 
months  that  they  have  been  receiving 
Part  C  benefits.  Since  the  amount  of  Part 
C  benefits  must  be  reduced  by  the 
amount  of  other  governmental  benefits 
payable  because  of  pneumoconiosis,  the 
payment  of  Part  B  benefits  will  create 
Part  C  overpayments. 

Section  413(b)  of  the  Black  Lung 
Benefits  Act  provides  for  Black  Lung 
overpayments  to  be  recovered  as 
provided  by  section  204  of  the  Social 
Security  Act,  "as  if  [Black  Lungj-benefits 
•  *  *  were  *  *  *  [Social  Security) 
benefits."  Section  204(a)  provides 
authority  to  recover  Social  Security 
overpayments  under  regulations  issued 
by  the  Secretary. 

If  Part  B  payments  were  Social 
Seciuity,  i.e.,  title  n  benefits.then  other 
Social  Security  beneifts,  i.e.,  those  paid 
under  the  same  title  for  the  same  period, 
could  be  recouped  from  the  Part  B 
benefits.  Hence,  the  amount  of  Part  C 
benefits  paid  for  the  same  period  may 
be  withheld  itom  Part  B  benefits,  tit 
seems  highly  unlikely  that  Congress  . 
intended  to  provide  duplicate  benefit 
payments  for  the  same  period  of  time  in 
the  same  program. 

Duplicate  payments  are  specifically 
banned  under  title  n  of  the  Social 
Security  Act  where,  for  instance,  a 
disabled  individual  cannot  receive  both 
disability  benefits  and  old-age  benefits 
for  the  same  period.)  However,  until 
promulgation  of  the  interim  regulation 
on  September  16, 1981.  §  410.560(a)  of 
the  Black  Lung  regidations  (20  CFR 
410.560(a))  which  defines  the  term 
"overpayment"  did  not  include  duplicate 
Part  C  payments.  Thus,  we  were  barred 
from  recovering  the  amount  of  a  Part  C 
payment  from  any  payment  for  the  same 
period  payable  under  Part  B  of  title  IV  of 
the  Act,  though  the  amount  of  Part  C 
benefits  can  be  offset  by  the  amount  of 
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Part  B  benefits.  (Therefore.  DOL  sought 
recovery  of  the  duplicate  payments  from 
the  recipients,  who  generally  were 
unable  to  pay  back  the  large  overpaid 
amounts.) 

To  correct  this  inconsistency,  we 
revised  20  CFR  410.560(a),  so  that 
duplicate  payments  of  Part  B  and  Part  C 
benefits  for  the  same  period  could  be 
avoided  by  withholding  or  reducing  the 
Part  B  benefits.  This  revision,  issued 
now  in  final  form,  adds  much  needed 
uniformity  to  the  Black  Lung  benefits 
program  and  avoids  excessive 
overpayments  which  might  otherwise 
never  be  recovered. 

Discussion  of  Comments 

We  received  four  comments  on  the 
interim  regulation  published  on 
September  16, 1981,  (46  FR  45942).  One 
comment  was  entirely  favorable 
towards  the  interim  regulation  and 
requires  no  response.  That  commenter 
stated  that  he  strongly  agreed  "with  the 
Social  Security  Administration's 
^  endeavqr  to  cease  the  inappropriate 
payment  of  duplicative  benefits  and  the 
recovery  of  such  payments  as  set  forth* 
in  the  interim  rule  *  •  ••• 

Two  commenters  stated  that  the 
regulation  as  written  was  too  vague  to 
be  beneficial  to  Responsible  Mine 
Operators  (RMO)  or  the  Black  Lung 
Disability  Trust  Fund.  In  so  doing  the 
commenters  gave  three  requirements  for 
consideration  by  Social  Security.  The 
three  recommendations  are  as  follows: 

(1)  Require  a  continual  cross-reference 
check  between  Part  B  and  C  payments; 

(2)  require  SSA  to  inform  the 
Department  of  Labor  (DOL)  when  Part  B 
benefits  are  to  be  paid  to  a  Part  C 
beneficiary  already  in  pay  status;  and 

(3)  require  SSA  to  refund  any  money 
recovered  under  this  regulation  to  DOL 
or  the  RMO. 

We  have  requested  that  the  Master 
Payment  File  received  by  SSA  from  DOL 
be  utilized  so  that  all  Part  C 
beneficiaries  will  be  identified.  Once  the 
approval  is  finalized,  the  DOL  tape  can 
be  matched  against  any  SSA  payment 
program.  In  addition,  DOL  has  informed 
SSA  that  in  January  1982  this  same  file 
will  include  all  RMO  payments. 
Regarding  the  second  recommendation, 
SSA's  current  policy  requires  a 
telephcHie  contact  on  all  Part  B  cases 
where  there  is  no  mention  of  a  possible 
Part  C  benefit  being  paid.  If  the  claimant 
is  receiving  Part  C  benefits,  DOL  then 
supplies  SSA  with  a  summary 
worksheet  to  reflect  the  entire  payment 
history  for  that  particular  case.  In 
addition,  DOL  takes  the  information 
provided  by  SSA  (e.g.,  the  date  of  the 
court  or  appeals  council  decision)  and 
effectively  suspends  the  Part  C  payment 


60  days  following  the  month  of  the  court 
or  appeals  council  decision.  This  60-day 
time  allowance  permits  SSA  to  prepare 
its  payment  process  in  time  so  that  there 
will  be  no  break  in  payments  to  the 
claimant. 

The  third  recommendation  regarding 
,  refunding  the  withheld  benefits  will  not 
be  addressed  in  this  regulation.  We  do 
not  beheve  that  this  regulation,  which  is 
being  promulgated  solely  to  prescribe 
substantive  and  procedural  rights  of 
claimants,  should  contain  a  provision 
relating  to  fiscal  accountability  between 
the  agencies  administering  tide  IV  of  the 
Federal  Coal  Mine  Health  and  Safety 
Act 

Tlie  last  comment  was  bom  an 
attorney  who  was  concern^  that  the 
reduction  of  Part  B  past-due  benefits  by 
the  amoimt  of  duplicate  Part  C  benefits 
before  determining  the  amoimt  to  be 
withheld  in  anticipation  of  an  attorney 
fee  would  affect  the  amount  of  the 
attorney's  fee. 

The  amount  of  the  fee  awarded  an 
attorney  is  not  based  upon  the  amount 
of  retroactive  benefits  payable  to  the 
claimant;  it  is  determined 
independently,  based  upon  criteria  for 
evaluating  the  attorney's  services  as  set 
out  in  20  CFR  410.686c.  The  amount  of 
retroactive  benefits  payable  to  the 
claimant  is  pertinent  only  in  determining 
how  much  of  the  authorized  fee  may  be 
paid  directly  by  SSA  to  the  attorney.  In 
this  regard,  section  20e(a)  of  the  Social 
Security  Act  provides  for  the 
withholding  for  the  direct  payment  of 
attorney's  fees  of  up  to  25  (>ercent  of  the 
past-due  benefits.  Past-due  benefits  are 
defined  in  20  CFR  410.686a(c]  and  20 
CFR  410.686b(c)  as  the  amount  of 
benefits  actually  payable.  Since  the  only 
amount  payable  is  the  amount  of  Part  B 
benefits  less  the  duplicate  payment 
made  under  Part  C,  no  more  than  25 
percent  of  this  reduced  aniount  may  be 
withheld. 

Regulatory  Procedures 

Executive  Order  12291— This 
regulation  has  been  reviewed  under  E.O. 
12291  and  does  not  meet  any  of  the 
criteria  for  a  major  regulation. 
Therefore,  a  regulatory  impact  analysis 
is  not  required. 

Paperwork  Reduction  Act — ^There  are 
no  recordkeeping  or  reporting 
requirements  requiring  0MB  clearance. 

Regulatory  Flexibility  Act—VJe 
certify  that  this  regulation  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
affects  only  the  benefit  amounts  payable 
to  individuals.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Public 


Law  96-354,  the  Regulatory  Flexibility 
Act  is  not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.806— Special  Benefits  for 
Disabled  Coal  Miners) 

List  of  Subjects  in  20  CFR  Part  410 

Administrative  practice  and 
procedure;  Black  lung  benefits.  Death 
benefits,  Disabled,  Miners. 

Dated:  March  2, 1982. 
John  A.  Svahn, 
Conunissioner  of  Social  Security. 

Approved:  April  16, 1982. 
Richaid  S.  Schweiker, 
Secretary  of  Health  and  Human  Services, 

PART  410-FEDERAL  COAL  VINE 
HEALTH  AND  SAFETY  ACT  OF  1969, 
TITLE  IV— BLACK  LUNG  BENEFITS 
(1969 ) 

Part  410  of  Chapter  HI  of  Title  20  of 
the  Code  of  Federal  Regulations  is 
amended  by  revising  paragraph  (a)  of 
§  410.560  to  read  as  follows: 

9410.560    Overpayments. 

(a)  General.  As  used  in  this  subpart 
the  term  "overpayment"  includes  a 
payment  where  no  amount  is  payable 
under  Part  B  of  tide  IV  of  the  Act  a 
payment  in  excess  of  the  amount  due 
under  Part  B  or  Part  C  of  tide  IV  of  the 
Act  a  payment  resulting  from  the  failure 
to  reduce  benefits  under  section  412(b) 
of  the  Act  (see  SS  410.520  and  4ia530);  a 
payment  to  a  resident  of  a  State  whose 
residents  are  not  eligible  for  payment 
(see  S  410.550);  a  payment  of  past  due 
benefits  to  an  individual  where  such 
payment  had  not  been  reduced  by  the 
amoimt  of  attorney's  Tees  payable 
directly  to  an  attorney  (see  §  410.686d); 
and  a  payment  resulting  from  the  failure 
to  terminate  benefits  of  an  individual  no 
longer  entiUed  thereto. 

(Sec  204  of  the  Sodal  Security  Act  as 
amended,  and  Sec  413  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1909.  as 
amended:  49  Stat  624,  as  amended  and  83 
Stat.  793:  42  U.S.C.  404  and  30  U.S.C  923) 

(FRDoc.tZ-12neFUwl$-3-«2:S:4Saai|         *" 
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Food  and  Drug  Administration 

21  CFR  Part  558 

N«w  Animal  Drugs  for  Uaa  in  Animal 
Faads;  Hygromydn  B 

agency:  Food  and  Drug  AdministratioiL 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
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animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  for 
International  Nutrition.  Inc.,  providing 
for  use  of  a  0.6-gram-per-pound 
hygromycin  B  premix  for  making 
complete  awine  feeds  for  control  of  large 
roundworm,  nodular  worm,  and 
whipworm  infections  and  for  making 
complete  chicken  feeds  for  control  of 
large  roundworms,  cecal  worms,  and 
capillary  worms. 
EFFECTIVE  DATE:  May  4, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  C.  Taylor,  Bureau  of  Veterinary 
Medicine  {HFV-136),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5247. 
SUPPLEMENTARY  INFORMATION: 

International  Nutrition,  Inc..  6664  L  St, 
Omaha.  NE  68117,  is  sponsor  of 
supplemental  NADA  109-688  providing 
for  use  of  a  0.6-gram-per-pound 
hygromycin  B  premix  for  making 
complete  swine  and  chicken  feeds.  The 
complete  swine  feed  is  used  as  an  aid  in 
the  control  of  large  roimdworm,  nodular 
worm,  and  whipworm  infections.  The 
complete  chicken  feed  is  used  as  an  aid 
in  the  control  of  large  roundworms, 
ciecal  worms,  and  capillary  worms.  The 
supplement  was  filed  by  Elanco 
Products  Co.  for  the  sponsor 
International  Nutrition.  In& 

Approval  of  this  supplement  is  based 
on  saifety  and  effectiveness  data 
contained  in  Blanco's  approved  NADA's 
10-918  and  11-948.  Elanco  has 
authorized  use  of  the  data  in  NADA's 
10-918  and  11-948  to  support  approval 
of  this  appUcation.  Satisfactory 
chemistry,  manufacturing,  and  control 
information  was  also  submitted.  The 
firm  currently  holds  approval  for  use  of 
a  2.4-gram-per-pound  hygromycin  B 
premix  for  making  complete  swine  feed. 
This  approval  does  not  change  the 
approved  use  of  the  drug.  CcNOsequently, 
approval  of  the  supplement  poses  no 
Increased  human  risk  from  exposure  to 
residues  of  the  animal  drug,  nor  does  it 
change  the  conditions  of  the  drug's  safe 
use  in  the  target  animal  spedes. 
Accordingly,  under  the  Bureau  of 
Veterinary  Medicine's  supplemental 
approval  policy  (42  FR  64367;  December 
23, 1977),  approval  of  NADA  109-688 
does  not  require  reevaluation  of  the 
safety  and  effectiveness  data  in  NADA's 
10-918  and  11-948.  Supplemental  NADA 
109-688  is  approved,  and  the  regulations 
are  amended  to  reflect  the  approval 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20]  and  8  514.11(e}(2Hii)  (21 
CFR  514.11(e)(2)(U)),  a  tummary  of 
safety  and  effectiveness  data  uid 
information  submitted  to  support 


approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  (proposed  December  11. 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C  556  and  557  and  is 
therefore  excluded  bom  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

PART  558-4IEW  ANIMAL  DRtJGS  FOR 
USE  IN  ANIMAL  FEEDS 

S55«.274    [Amemtod] 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec  512(1),  82 
Stat  347  (21  U.S.C  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  28052;  May  11, 
1981))  and  redelegated  to  the  Bureau  of 
Veterinary  Medicine  (21  CFR  5.83,  Part 
558  is  amended  in  9  558.274  Hygromycin 
B  by  adding,  in  numerical  sequence, 
drug  sponsor  code  "043733"  to 
paragraph  (a)(4)  and  to  the  "sponsor" 
column  in  paragraph  (e)(l)(i). 

Effective  date.  May  4, 1982. 

(Sec  512(i),  82  SUt  347  (21  U.S.C  3a0b(i))] 

Dated:  April  23, 1982. 
Rob«t  A.  Baldwin. 

Associate  Director  for  Scientific  EvaJuatioa.  - 
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21  CFR  Pvt  559 

N«w  Animal  Drugs  for  Um  In  Animal 
Faada;  Monanain 

AOCNCV:  Pood  and  Drug  Administration. 
action:  Final  rule. 

•UMMARV:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Elanco 
Products  Co.  providing  for  the  use  of 
monensin  liquid  feed  supplements  in  the 
production  of  finished  cattie  feeds.  The 
supplemental  application  provide*  for 
reviMd  spedfications,  general  use 


mixing  directions,  and  caution 
statements  for  monensin  liquid  feed 
supplements.  The  amended  regulation 
also  establishes  a  procedure  for  the 
approval  of  supplemental  NADA's 
providing  for  (1)  positionally  stable 
monensin  liquid  feed  supplements  i^ch 
do  not  need  to  bear  mixing  directions, 
and  (2)  positionally  unstable  monensin 
liquid  feed  supplements  which  bear 
mixing  directions  that  differ  from  die 
general  standard  established  by  the 
regulation. 

DATES:  Effective  May  4, 1982. 
Supplemental  applications  shall  be 
submitted  on  or  before  )une  3, 1982.  The 
agency  will  withdraw  applications  not 
appropriately  supplemented  on  or 
before  lime  3, 1982. 
FOR  RIRTHER  MFORMATWN  CONTACT: 
David  N.  Scarr,  Bureau  of  Veterinary 
Medicine  (HFV-214),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3183. . 

SUPPLEMCNTARV  MMrmation:  Elanco 
Products  Co.,  a  Division  of  Eli  Lilly  ft 
Co..  740  South  Alabama  St. 
Indianapolis.  IN  46206,  filed  a 
supplemental  NADA  to  NADA  95-735. 
The  supplemental  NADA  is  based  on 
data  collected  by  the  American  Feed 
Manufacturers  Association  (AFMA). 
AFMA  submitted  the  data  to  a  master 
file  and  authorized  Elanco  to  reference 
that  file'to  support  Elanco's 
supplemental  NADA.  The  submitted  and 
referenced  data  demonstrate  that  many 
monensin  liquid  feed  supplements  are 
positionally  unstable,  i.e.,  they  segregate 
if  not  mixed^^liis  may  result  in 
concentration  of  monensin  in  feed  to 
levels  that  are  lethal  to  cattle.  Therefore. 
Elanco's  supplemental  NADA  (1) 
establishes  general  use  mixing 
directions  for  monensin  liquid  feed 
supplements;  (2)  revises  the  existing 
caution  statements  on  the  labeling  of 
monensin  liquid  feed  supplements  to 
stress  the  importance  of  following  these 
mixing  directions:  and  (3)  identifies  the 
hazard  associated  with  species  other 
than  cattie  gaining  access  to  monensin*. 
containing  cattie  feed. 

Based  on  submitted  and  referenced 
infofmation,  the  agency  has  also 
determined  that  it  is  unnecessary  and 
inappropriate  to  specify  in  the  revised 
regulations  the  range  of  ingredients  or 
the  minimum  quantity  of  molasses 
permissible  in  monensin  liquid  feed 
supplements  because  the  current 
specifications  do  not  ensure  stable 
products  and  cotild.  In  fact  aerve  as  a 
deterrent  to  the  development  of  stable 
products.  Forthennore.  data  submitted 
by  Elanco  also  support  raviaion  (rf  tlia 
current  specification  (4.3  to  tO] 
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regarding  the  pH  of  monensin  liqaid 
supplements  to  4.3  to  7.1.  The 
supplemental  appUcation  to  NADA  95- 
735  which  calls  for  these  changes  in  the 
currently  published  regulation  is 
approved  and  the  regulation  is  being 
revised  accordingly. 

On  or  before  June  3. 1982,  all  current 
holders  of  approved  medicated  feed 
applications  providing  for  the  use  of 
monensin  in  liquid  feed  supplements 
shall  submit  a  supplemental  application 
to  their  approved  medicated  feed 
appIication(s)  (MEA]  to  provide  for 
labeling  revised  to  conform  to  the  new 
revised  regulation  resulting  from  the 
approval.  MFA  holders  who  no  longer 
wish  to  manufacture  monensin  liqaid 
feeds  should  request  withdrawal  of  dieir 
applies tion(s)  and  waive  the  opportxmity 
for  a  hearing.  The  agency  will  proceed 
to  withdraw  any  medicated  feed 
application  not  appropriately 
supplemented  on  or  before  June  3, 1982. 
Labeling  bearing  the  mixing  directions 
and  caution  statements  required  by  this 
revised  regulation  and  otherwise 
consistent  with  labeling  provided  for  by 
Elanco's  supplemental  NADA  may  be 
placed  into  effect  in  advance  of 
approval  of  the  supplemental  medicated 
feed  appUcation  because  the  changes 
increase  the  safety  of  monensin  liquid 
feed  supplements.  Any  other  changes  in 
labeling,  including  those  discussed 
below,  will  not  be  permitted  in  advance 
of  approval  of  an  original  or 
stipplemental  medicated  feed 
application. 

No  monensin  liquid  feed  supplement 
currently  being  marketed  has  been 
approved  as  positionaliy  stable.  It  is 
possible,  however,  to  manufacture 
supplements  which  can  be  shown  to  be 
stable  and  to  require  no  mixing.  Any 
liquid  feed  supplement  that  a 
manufacturer  contends  is  positionaliy 
stable  must  be  the  subject  of  an 
approved  NADA,  or  supplemental  * 
NADA.  which  establishes  positional  > 
stability.  The  kind  of  data  needed  to 
support  a  showing  of  positional  stability 
may  not  be  submitted  to  applications 
under  section  512(m)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act). 
Those  feed  manufacturers  who  do  not 
wish  to  file  an  NADA  but  who  wish  to 
legally  market  positionaliy  stable 
monensin  liquid  feed  supplements  that 
are  not  required  to  bear  labeling  with 
mixing  directions  or  who  wish  to  market 
positionaliy  unstable  monensin  liquid 
feed  supplements  with  mixing  directions 
different  from  the  standard  established 
by  the  revised  regulation  may:  (1) 
EstabUsh  a  master  file  containing  data 
to  support  the  stability  of  their 
product(8)  (or  suitability  of  dieir  mixing 


directions):  (2)  authorize  the  agency  to 
reference  arid  rely  upon  the  data  in  the 
master  file  to  support  an  approval  of  a 
supplemental  NADA:  and  (3)  request 
Elanco  to  file  a  supplemental 
application  to  provide  for  the  use  of  its 
monensin  premix  in  the  manufacture  of 
the  liquid  feed  supplement(s)  specified 
in  the  appropriate  master  file.  If  the  data 
demonstrate  the  stabihty  of  the  Uquid 
feed  8upplement(s)  (or  suitability  of 
mixing  directions)  described  in  the 
master  file,  the  agency  will  approve  the 
supplemental  NADA.  Approval  of  the 
supplemental  NADA  n^  not  be 
published  in  the  Federal  Register, 
because  the  approval  will  not  affect  or 
alter  die  content  of  the  regulation.  The 
approval  will  however,  provide  a  basis 
for  the  individual  liqiiid  feed 
manufacturer  to  submit  and  for  the 
agency  to  approve,  an  MFA  under 
section  512(m)  of  the  act,  for  the  liquid 
feed  supplementfs)  supported  by  data  in 
the  master  file.  The  type  of  data 
required  to  support  such  an  approval  is 
addressed  in  the  appendix  of  an 
October  5. 1961  letter  to  all  holders  of 
'approved  medicated  feed  applications 
for  monensin  liquid  feed  supplements.  A 
copy  of  that  appendix  may  be  secured 
frtNn  die  ctmtact  person  identified  in  this 
publication. 

The  approval  of  this  supplemental 
application  to  NADA  95-735  is  subject 
to  the  Bureau's  supplemental  application 
approval  policy  (42  FR  64367;  December 
23, 1977).  ThiB  approval  poses  no 
increased  human  risk  from  exposure  of 
the  new  animal  drug  monensin  because 
the  number  of  food-producing  animals 
receiving  medication  will  not 
significantly  increase.  The  drug  wiQ  not 
be  administered  at  higher  dosage  levels, 
for  longer  duration,  or  for  different 
indications  than  are  already  in  effect 
Accordingly,  imder  the  Bureau's 
supplemental  approval  policy,  these 
approvals  do  not  constitute  a 
reevaluation  of  the  human  safety  and 
effectiveness  data  supporting  the  parent 
application. 

Because  this  approval  does  not 
involve  the  submission  of  safety  and 
effectiveness  data  per  se,  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  5  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  do  not  apply.  The 
manufacturing  and  control  data 
submitted  by  AFMA  and  Elanco  do, 
however,  relate  to  safety.  Therefore 
summaries  of  these  data  are  available 
upon  request  from  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  Rm.  4-62.  5600 
Fishers  Lane,  Rockville,  MD  20657. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 


25.24(d)(lHi)  (proposed  December  11. 
1979;  44  FR  71742)  diet  diis  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C  556  and  557  end  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

List  of  Subiects  in  21  CFR  Part  551 

Animal  drugs.  Animal  feeds. 

PART  55S-MEW  ANMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec  512(i),  82 
Stat  347  (21  U.S.C.  380b{i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Dntg»  (21  CFR  5.10 
(formeriy  5.1;  see  46  FR  26052;  May  11, 
1981)]  and  redelegated  to  the  Bureau  of 
Veterinary  Medicine  (21  CFR  5.83),  Part 
558  is  amended  in  1 558.3S5'by  revising 
paragraph  (f)(3Ki)(6)  to  read  as  follows: 

9558.355 


(!)••• 

(3)  •  •  •         ' 

({)••• 

[b]  Unu'tatioas.  [1]  Feed  only  to  cattle 
being  fed  in  confinement  for  slaughter. 
Feed  continuously  in  complete  feed  at  a 
rate  of  50  to  360  milligrams  of  monensin 
per  head  per  day;  as  monensin  sodium. 
Complete  feeds  may  be  manufactured 
from  monensin  liquid  feed  supplements. 
The  Uquid  supplements  have  a  pH  of  4.3 
to  7.1  and  their  labels  must  bear 
appropriate  mixing  directions.  Kfixing 
directions  for  Uquid  supplements  stored 
in  recirculating  tank  systems  are: 
Recirculate  immediately  prior  to  use  for 
no  less  than  10  minutes,  moving  not  less 
than  1  percent  of  the  tank  contents  per 
minute  from  the  bottom  of  dje  tank  to 
the  top.  Recirculate  daily,  as  directed  in 
this  paragraph,  even  when  supplement 
is  not  used.  Mixing  directions  for  Uquid 
supplements  stored  in  mechanical,  air, 
or  other  agitation-type  tank  systems  are: 
Agitate  immediately  prior  to  use  for  not 
less  than  10  minutes,  creating  a 
turbulence  at  the  bottom  of  the  tank  that 
is  visible  at  the  top.  Agitate  daUy,  as 
directed  in  this  paragraph,  even  when 
supplement  is  not  used.  The  Uquid 
supplement  must  bear  directions  to  ndx 
thoroughly  with  grain  and/ or  rou^iage 
prior  to  feeding  and  must  bear  caution 
statements  as  follows:  Inadequate 
mixing,  (recirculation  or  agitation),  of 
Uquid  supplements  has  resulted  in 
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increased  monensin  concentration 
which  has  been  fatal  to  cattle.  Feeding 
an  undiluted  liquid  supplement  could 
result  in  monensin  concentrations  that 
could  be  fatal  to  cattle.  Do  not  allow 
horses  or  other  equines  access  to  feeds 
containing  monensin.  Ingestion  of    . 
monensin  by  horses  has  been  fatal. 
Monensin  medicated  cattle  feed  is  safe 
for  use  in  cattle  only.  Consumption  by 
unapproved  species  may  result  in  toxic 
reactions. 


[2]  An  approved  positionally  stable 
monensin  liquid  feed  supplement  will 
not  be  subject  to  the  requirements  for 
mixing  directions  and  cautionary 
labeling  prescribed  in  paragraph 
(f)(3)(iK6)(i)  of  this  section.  A 
manufacturer  may  secure  approval  of  a 
positionally  stable  liquid  supplement  by 
[I]  either  filing  an  NADA  for  the  product 
or  by  establishing  a  master  file 
containing  data  to  support  the  stability 
of  its  product;  (ii]  authorizing  the  agency 
to  reference  and  rely  upon  the  data  in 
the  master  file  to  support  approval  of  a 
supplemental  NADA  to  establish 
positional  stability;  and  [Hi)  requesting 
No.  000986  in  i  510.600(c]  of  this  chapter 
to  file  a  supplemental  NADA  to  provide 
for  the  use  of  its  monensin  premix  in  the 
manufacture  of  the  Uquid  feed 
supplement  specified  in  the  appropriate 
master  file.  If  the  data  demonstrate  the 
stability  of  the  liquid  feed  supplement 
described  in  the  master  file,  the  agency 
will  approve  the  supplemental  NADA. 
Approval  of  the  supplement  need  not  be 
published  in  the  Federal  Register 
because  approval  wiU  not  affect  or  alter 
the  content  of  the  regulation.  The 
approval  will,  however,  provide  a  basis 
for  the  individual  liquid  feed 
manufacturer  to  submit,  and  for  the 
agency  to  approve,  a  medicated  feed 
application  under  section  512(m)  of  the 
act  for  the  Uquid  feed  supplement  A 
manufacturer  who  seeks  to  market  a 
positionally  unstable  monensin  liquid 
feed  supplement  with  mixing  directions 
different  from  the  standard  established 
in  paragraph  (f)(3](i)(6)(i)  of  this  section 
may  also  follow  this  procedure. 
***** 

Effective  date.  May  4, 1982. 
(Sec.  512(i).  82  Stat.  347  (21  U.S.C.  9eob(i))) 

Dated:  April  26, 1982. 
Lester  M.  Crawford, 
Director,  Bureau  of  Veterinary  Media'ne. 

|FR  Doc  aa-11104  Filed  5-3-42:  ac45  un) 
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21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Tytosin  and  Sulfamethazine 

AOENCy:  Food  and  Drug  Administration. 
action:  Final  i-ule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
appUcation  (NADA)  sponsored  by 
Nutra-Blend  Corp.  providing  for  use  of  a 
tylosin  and  sulfamethazine  premix  to 
make  complete  swine  feeds. 

EFFECnvE  date:  May  4, 1982. 

FOR  FURTHER  INFORMATION  CONTACT 

lack  C.  Taylor,  Bureau  of  Veterinary 
Medicine  (HFV-136).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-5247. 
SUPPLEMENTARY  INFORMATION:  Nutra- 
Blend  Corp.,  Neosho.  MO  64850,  is 
sponsor  of  NADA  129-161  for  Tylan  5 
Sulfa  Premix,  a  premix  containing  5 
grams  per  pound  each  of  tylosin  (as 
tylosin  phosphate)  and  sulifamethazine. 
The  NADA  provides  for  safe  and 
effective  use  of  the  premix  for 
subsequent  manufacture  of  complete 
swine  feed  to  be  used  for  (1)  maintaining 
weight  gain  and  feed  efficiency  in  the 
presence  of  atrophic  rhinitis,  (2) 
lowering  the  incidence  and  severity  of 
Bordetella  bronchiaeptica  rhinitis,  (3) 
prevention  of  swine  dysentery 
(vibrionic),  and  (4)  control  of  swine 
pnetmionias  caused  by  bacterial 
pathogens  [Paateurella  multocida  and/ 
or  Corynebacterium  pyogenes). 

Approval  of  the  application  is  based 
on  safety  and  effectiveness  data 
contained  in  Blanco  Product  Co.'s 
approved  NADA's  12-491  and  41-275. 
Elanco  has  authorized  FDA  to  refer  to 
these  applications  to  support  approval 
of  the  application.  Because  this  approval 
does  not  change  the  approved  use  of  the 
drug,  it  poses  no  increased  human  risk 
fi-om  exposure  to  drug  residues,  and 
does  not  affect  the  conditions  of  safe 
use  in  the  target  animal  species. 
Accordingly,  under  the  Bureau  of 
Veterinary  Medicine's  supplemental 
approval  policy  (42  FR  64367;  December 
23, 1977),  approval  of  this  NADA  has 
been  treated  as  would  approval  of  a 
Category  II  supplement  and  does  not 
require  reevaluation  of  the  safety  and 
effectiveness  data  contained  in  NADA's 
12-491  and  41-275.  NADA  129-161  is 
approved,  and  the  regulations  are 
amended  to  reflect  the  approval. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(U)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 


safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administi-ation,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville.  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l](i)  (proposed  December  11, 
1979:  44  FK  71742]  that  Uiis  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  himian  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
StaL  347  (21  U.S.C.  3eob(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formeriy  5.1;  see  46  FR  26052;  May  11, 
1981]]  and  redelegated  to  the  Bureau  of 
Veterinary  Medicine  (21  CFR  5.83],  Part 
558  is  amended  in  {  558.630  Tylosin  and 
sulfamethazine,  paragraph  (b)(9),  by 
adding  in  numerical  sequence  sponsor 
number  "050568." 

Effective  date.  May  4, 1982. 

(Sec.  512(1),  82  Stat  347  (21  U.S.C  3eob(i))) 

Dated:  April  22, 1982. 
Gerald  B.  Guest 

Acting  Director,  Bureau  of  Veterinary 
Medicine. 

[FR  Doc  l2-liaS3  FUcd  S-3-S2: 845  tm| 
■HJJNa  COOC  4160-01-11 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ttw  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

24  CFR  ParU  805, 880, 881.  and  885 

[Docket  No.  R-S2-9761 

Gross  Rent— Public  Housing  Program 

agency:  Office  of  Assistant  Secretary 
for  Housing — ^Federal  Housing 
CoDunissioner,  HUD. 

action:  Interim  rule. 
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SUMMAMV:  HUD  is  implementing  recent 
statutory  changes  affecting  the  amount 
of  the  Gross  Rent  payable  by  families 
under  the  Public  Housing  Program,  lliis 
interim  nile  changes  the  income- 
percentage  formula  for  determining  the 
Gross  Rent  payable  by  a  family  under 
the  Public  Housing  Program.  The  Gross 
Rent  is  the  amount  payable  by  an 
assisted  family  towards  the  Contract 
Rent  payable  to  the  PHA-plus,  where 
some  or  all  utilities  are  not  included  in 
the  Contract  Rent,  the  amount  of  any 
utility  allowance. 

DATES:  Effective  Date:  Upon  expiration 
of  first  period  of  30  calendar  days  of 
continuous  session  of  Congress  after 
publication,  subject  to  waiver.  Further 
notice  of  the  effectiveness  of  this  interim 
rule  will  be  pubUshed  in  the  Federal 
Register. 
Comments  Due  Date:  June  18, 1982. 

ADDRESS:  Interested  persons  are  invited 
to  submit  comments  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  Room 
5218,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington.  D.C.  20410.  Each  comment 
should  include  the  commentor's  name 
and  address  and  must  refer  to  the 
docket  number  indicated  in  the  heading 
of  this  rule.  A  copy  of  each  comment 
will  be  avaUable  for  public  inspection 
and  copying  during  regular  business 
hours  at  the  above  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Whipple,  Chief,  Rental 
Occupancy  Branch,  (202)  426-0744; 
Department  of  Housing  and  Urban 
Development,  Washington,  D.C.  20410. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION: 
1961  Legislatioo 

The  Housing  and  Community 
Development  Amendments  of  1981  (1981 
Amenchnents),  contained  in  Title  m. 
Subtitle  A,  of  the  Omnibus  Budget 
ReconciUation  Act  of  1981  (Pub.  L  97- 
35),  amend  several  provisions  of  the 
United  States  Housing  Act  of  1937,  as 
amended  (1937  Act).  This  interim  rule 
implements  the  change  in  the  income- 
percentage  formula  for  determining  the 
Gross  Rent  payable  by  a  family  under 
the  Public  Housing  Program.  The  Gross 
Rent  is  the  amount  payable  by  an 
assisted  family  towards  the  Contract 
Rent  payable  to  the  PHA  plus,  where 
some  or  all  utilities  are  not  included  in  ^ 
the  Contract  Rent,  the  amount  of  any 
utility  allowance. 

Other  changes  made  by  the  1961 
Amendments  affecting  income  limits, 
definition  of  income,  and  reexamination 
of  family  income  and  composition  will 
be  implemented  separately  in 


regulations  now  being  developed  by  die 
Department. 

The  principal  effect  of  the  1981 
Amendments  on  computing  the  Gross 
Rent  is  to  establish  a  formula  for 
computing  Gross  Rent  applicable  for  the 
Erst  time  to  the  Public  Housing  Program 
as  well  as  to  Section  8.  PHA  discretion 
to  set  rents  (subject  to  statutory 
maximum  limits)  was  eliminated.  A 
separate  companion  regulation  will 
make  the  necessary  changes  to  the 
formula  for  the  Section  8  program. 

The  1981  Amendments  enacted 
similar  rent  calculation  provisions 
governing  other  subsidized  programs 
(rent  supplement  and  Section  238  rental 
assistance  payments).  These  changes 
will  also  be  implemented  through 
separate  rulemaking  proceedings. 

Gross  Rent  Formula 

Section  322  of  the  Amendments,  being 
implemented  in  24  CFR  860.404, 
establishes  a  fonnula  for  computing  the 
rent  which  families  participating  in 
public  housing  and  Section  6  will  pay. 
For  all  families,  rent  is  the  greatest  of: 

(1)  10  percent  of  gross  income, 

(2)  30  percent  of  adjusted  income,  or 

(3)  if  the  family  receives  welfare 
assistance,  a  portion  of  which  is 
designated  for  housing  and  is  adjusted 
in  accordance  with  actual  housing  costs, 
that  portion  designated  for  housing. 

New  families  admitted  to  the 
programs  will  pay  these  rents 
immediately  upon  admission. 

Item  3  above  covers  families  who 
receive  public  assistance  in  "as  paid" 
States,  which  are  those  which  designate 
a  portion  of  the  welfare  payment  as  a 
shelter  and  utility  component  and  then 
reduce  the  maximum  allowable 
component  down  to  actual  rent  paid  (if 
lower).  Some  "as  paid"  States  make  a 
further  reduction  in  the  welfare  payment 
by  applying  a  i>ercentage  factor  to  the 
rent  paid.  In  this  case,  the  shelter  and 
utility  component,  reduced  once  by  this 
percentage  factor,  will  be  the  amount 
utilized  in  item  (3)  of  the  formula  for 
computing  the  Gross  Rent— 
nonwithstanding  that  the  public 
assistance  agency  may  apply  its 
percentage  a  second  time  to  the  Gross 
Rent  to  fiirther  reduce  the  welfare 
payment  The  provision  of  the  interim 
rule  prescribing  a  single  appUcation  of 
the  percent^e  reduction  factor  is 
I  consistent  mtk^rior  practice  in  the 
t^  public  housing  program.  The  Department 
"      believes  <hat  this  limitation  is  a 

reasonable  exercise  of  administrative 
discretion  and  is  not  inconsistent  with 
section  3(a)(3)  of  the  1937  Act 

Section  322  of  the  Amendments 
authorizes  the  Secretary  to  provide  for 
delayed  applicability  or  staged 


implementation  of  the  rent  computation 
requirements  for  tenants  already 
occupying  assisted  housing  if  the 
Secretary  determines  that  immediate 
application  of  the  procedures  would  be 
impracticable,  would  violate  the  terms 
of  existing  leases,  or  would  result  in 
extraordinary  hardship  for  any  class  of 
tenants.  Hie  Secretary  has  determined 
to  exercise  this  flexibility  so  that  rent 
increases  for  tenants  already  in  the 
program  can  be  phased  in  gradually. 
Section  322  also  restricts  rent  increases 
pursuant  to  the  statutory  changes  to  a 
maximum  of  10  percent  during  any  12- 
month  period  and  further  provides  that 
such  provisions  shall  not  result  in 
reduction  of  a  tenant's  rent  below  the 
amount  paid  on  the  day  before  the 
effective  date  of  the  Amendments. 

The  phase-in  of  the  new  system  for 
tenants  already  in  occupancy  would 
begin  no  later  than  at  the  first  lease 
expiration  or  annual  reexamination 
occurring  after  the  effective  date  of  this 
interim  rule.  For  the  remainder  of 
Federal  Fiscal  Year  1982,  the  rent  ¥«11  be 
computed  using  26  percent  of  adjusted 
income,  in  Fiscal  Year  1983,  u4ing  27 
percent  of  adjusted  inc^eTeto,  imtil  in 
Fiscal  Year  1986,  the  full  30  percent  will 
be  used  In  no  case  will  a  femiily's  Gross 
Rent  increase  by  more  than  10  percent 
during  any  12-month  period  due  to  these 
changes  or  other  changes  in  Federal  law 
regarding  the  counting  of  other 
governmental  benefits  as  income,  nor 
will  there  be  a  decrease  in  rent  due  to 
these  changes. 

Related  Amendments 

This  rule  revokes  or  amends  several 
regulations,  as  described  below. 

(a)  Part  805,  Indian  Housing.  Section 
805.302(b)(2Kiii)  is  being  amended  to 
correct  a  cross  reference  to  Part  860, 
Subpart  D,  Rents.  Section 
605.416(a)(l)(ii)  is  being  amended  to 
permit  an  Indian  PHA  to  base  the 
required  monthly  payment  on  a  range  of 
15  to  30  percent  of  income  (instead  of  15 
to  25  percent'V  Section  805.423(a)(2)  is 
being  amended  to  permit  a  homebuyer 
to  be  eligible  for  Indian  PHA 
homeownership  financing  when,  among 
other  things,  the  homebuyer's  income 
has  reached  a  level  at  which  30  percent 
(instead  of  25  percent)  of  income  is 
equal  to  debt  service  plus  certain  other 
monthly  costs.  These  increases  to  30 
percent  are  not  required  by  the  statute 
but  are  being  established  to  promote 
uniformity  among  the  various  rent 
policies  for  the  assisted  housing 
programs. 

(b)  Part  880,  Subpart  A,  Income  Limits. 
Section  860.6  is  being  amended  to 
provide  that  a  PHA  may  not  cpnunence 
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an  eviction  or  refuse  to  renew  a  lease, 
based  upon  the  income  of  a  tenant 
family,  unless  it  has  identifled  a  unit 
renting  for  an  amount  not  exceeding  the 
family's  Cross  Rent  computed  under 
Part  860,  Subpart  D.  This  replaces  the 
current  rule  based  on  25  percent  of 
income,  as  defined  by  the  PHA  for  the 
purpose  of  determining  rents,  since 
RHAs  no  longer  have  authority  to  set 
rents.  Accordingly,  use  of  the  statutory 
formula  is  the  appropriate  test  of  when  a 
family  may  be  required  to  obtain 
housing  in  the  private  market 

(c)  Part  860.  Subpart  D,  Rents.  In 
addition  to  the  new  rent  formula  in 
§  860.404,  which  is  described  above, 
several  other  changes  are  being  made  to 
Subpart  D.  The  title  is  changed  to 
"Rents."  The  provisions  in  the  former 

S  §  860.404  and  860.405  governing 
minimum  and  maximum  rents  are  being 
revoked  since  rents  payable  by  families 
are  prescribed  by  the  statute,  thereby 
making  these  provisions  obsolete.  The 
minimum  aggregate  rent  to  income  ratio 
required  for  payment  of  operating 
subsidies  (§  860.407),  required  under 
section  9  of  the  1937  Act  is  being 
revoked  since  the  statute  prescribes 
family  rents  which  are  expected  always 
to  result  in  an  aggregate  rent  of  at  least 
20  percent  of  income.  Section  860.408  is 
being  revoked  since  S  860.404,  as 
revised,  covers  phasing  in  the  new 
requirements  and  the  previous  phase  in 
requirements  are  now  obsolete.  Finally, 
S  860.409,  establishing  the  elective  date 
of  section  3(1)  of  the  1937  Act  is  being 
revoked.  Section  860.409  is  no  longer 
necessary  since  it  should  have  been 
implemented  in  all  cases  by  now  and 
because  it  has  been  superseded  in  the 
1981  legislation. 

(d)  Part  861.  PHA-Owned  Projects- 
Rents.  This  Part  is  being  revoked  since 
family  rents  are  prescribed  by  statute 
and,  therefore,  rent  schedules  are  no 
longer  necessary  and  notice  to  tenants 
of  proposed  changes  in  schedules  is 
inappropriate. 

(e)  Part  865.  PHA-Owned  Projects- 
Maintenance  and  Operation.  Sections 
865.473(a)  and  865.480(d)  are  revised  to 
delete  the  reference  to  Part  861,  which  is 
being  revoked. 

Publication  as  Interim  Rule 

The  subject  matter  of  this  rulemaking 
action  relates  to  grants,  benefits,  or 
contracts  and  is,  therefore,  exempt  from 
the  notice  and  pubUc  comment 
requirements  of  section  553  of  the 
Administrative  Procedure  Act.  As  a 
matter  of  policy,  HUD  submits  most 
rulemaking  actions  dealing  with  such 
subject  matter  to  pubUc  comment  either 
before  or  after  effectiveness  of  the 


action,  notwithstanding  the  statutory 
exemption. 

Because  the  new  formula  revisions 
established  by  this  rule  flow  directly 
from  legislative  changes  without 
additional  exercise  of  discretion  and 
because  of  the  public  interest  in 
implementation  of  the  legislation,  which 
became  effective  on  October  1, 1981,  the 
Secretary  has  determined  that  good 
cause  exists  for  publication  of  this  rule 
as  an  interim  rule,  to  become  effective 
as  soon  as  possible  and  prior  to  the 
receipt  of  public  comment  However, 
public  comments  on  the  interim  rule  will 
be  received  for  a  45-day  period 
following  publication. 

While  the  Secretary  has  determined, 
for  the  reasons  stated  above,  that  good 
cause  exists  for  exempting  this  interim 
rule  from  the  30-day  delay  in 
effectiveness  provided  in  the 
Administrative  Procedure  Act  (5  U.S.C 
553(d)),  Section  7(o)(3)  of  the 
Department  of  HUD  Act  (42  U.S.C. 
3535(o)(e))  provides  for  a  delay  in 
effectiveness  for  a  period  of  30  Calendar 
days  of  continuous  session  of  Congress 
after  publication,  unless  waived  by  the 
Chairmen  and  Ranking  Minority 
Members  of  the  Senate  Committee  on 
Banking,  Housing  and  Urban  Affairs  and 
the  House  Committee  on  Banking, 
Finance  and  Urban  Affairs.  The 
Secretary  has  requested  such  waivers 
_  but  at  the  time  of  publication  of  this 
interim  rule,  it  is  not  known  whether  or 
when  such  waivers  will  be  granted. 
Under  Section  7(o)(5)  of  the  Department 
of  HUD  Act  "Congressional  inaction  on 
any  rule  or  regulation  shall  not  be 
deemed  an  expression  of  approval  of  the 
rule  or  regulation  involved."  The 
foregoing  provision  refers  to  inaction  on 
a  joint  resolution  of  disapproval  or  other 
legislation  which  is  intended  to  modify 
or  invalidate  the  rule  or  regulation  or 
any  portion  thereof,  and  the  principle 
that  such  inaction  does  not  imply 
Congressional  approval  applies,  a 
fortiori,  to  a  waiver  of  the  nature 
requested  by  the  Secretary. 

Notice  of  the  effectiveness  of  this 
interim  rule  will  be  published  in  the 
Federal  Register. 

Other  Findings 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  "major 
rule"  as  defined  in  Executive  Order 
12291  because  its  economic  impact 
while  it  may  exceed  $100  million 
aimually  when  considered  together  with 
related  amendments  for  the  Section  8 
Program,  results  entirely  from  the 
legislative  enactment  and  not  from  an 
additional  exercise  of  administrative 
discretion. 


A  Fincjinl  of  No  Significant  Impact 
with  resttect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
and  copying  during  regular  business 
hours  in  the  Office  of  General  Counsel, 
Rules  Docket  Clerk,  at  the  address  listed 
above. 

Pursuant  to  Section  605(b)  of  the 
Regulatory  FlexibUity  Act  5  U.S.C.  601 
et  seq.,  the  undersigned  hereby  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations,  published  pursuant  to 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act  on  August  17, 
1981  (46  FR  41708). 

(The  Catalog  of  Federal  Domestic  Assistance 
number  is  14.146,  Low  Income  Housing 
Assistance  Program  (Public  Housing)) 

List  of  Subjects  in  24  CFR  Part  805 

Grant  programs:  housing  and 
community  development.  Grant 
programs:  Indians,  Loan  programs: 
Indians,  Low  and  moderate  income 
housing,  Public  housing, 
Homeownership. 

Part  860 

Public  housing. 
Part  861 

Public  housing. 
Part  865 

Energy  conservation,  Loan  programs: 
housing  and  community  development 
PubUc  housing,  Utihties. 

Accordingly,  24  CFR  Chapter  VIII  is 
amended  as  follows: 

PART  805— INDIAN  HOUSING 

1.  In  §  805.302,  paragraph  (b)(2)(iii)  is 
revised  to  read  as  follows: 

S  805.302    Admlealon  pond**. 


(b)*  *  • 
(2)  •  •  • 

(ill)  For  Rental  and  Turnkey  III 
Projects,  to  achieve  compliance  with  the 
applicable  provisions  of  24  CFR  Part  860, 
Subpart  D,  Rents,  including,  but  not 
limited  to,  S  860.406  which  requires  that 
at  least  20  percent  of  the  dwelling  units 
in  any  project  placed  under  ACC  in  any 
fiscal  year  beginning  after  September  26, 
1975,  shall  be  occupied  by  very  low 
income  families,  and 
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2.  In  5  805.416,  paragraph  (a)(l){u)  is 
revised  to  read  as  follows: 

S  805.416    ftoqulfd  monthly  paynwnf. 

(a)  •  •  * 

(ii)  Subject  to  the  requirement  for 
payment  of  at  least  the  Administration 
Charge,  each  Homebuyer  shall  pay  an 
amount  of  Required  Monthly  Payment 
computed  by  (i)  multiplying  Family 
Income  by  a  specified  percentage,  and 
(ii)  subtracting  from  that  amount  the 
Utility  Deduction  (as  specified  in  the 
approved  schedule).  The  specified 
percentage  shall  be  no  less  than  15 
percent  and  no  more  than  30  percent,  as 
determined  by  the  IHA. 

3.  In  5  805.423,  the  introductory  text  of 
paragraph  (a)(2]  is  revised  to  read  as 
follows: 

§805.429    IHA  iMMiteownership  financing. 

(8)  *  •  * 

(2)  The  Homebuyer's  Income  has 
reached  the  level,  and  is  likely  to 
continue  at  such  level,  at  which  30 
percent  of  monthly  Family  Income  is  at 
least  equal  to  the  sum  of  the  montlily 
debt  service  amount  shown  on  the 
Homebuyer's  Purchase  Price  Schedule 
and  the  IHA's  estimates,  approved  by 
HUD,  of  the  following  monthly 
payments  and  allowances: 


PART  860-INCOME  UNITS  WITH 
RESPECT  TO.  ADMISSION  TO.  AND 
OCCUPANCY  OF,  LOW  INCOME 
HOUSING  OWNED  BY  PUBLIC 
HOUSING  AGENCIES  OR  LEASED  BY 
PUBUC  HOUSING  AGENCIES  FROM 
PRIVATE  OWNERS 

4.  The  title  of  Part  860  and  table  of 
contents  for  Subpart  D  of  Part  860  are 
revised  to  read  as  follows: 

PART  S60— INCOME  LIMITS  FOR, 
ADMISSION  TO,  AND  OCCUPANCY  OF, 
LOW-INCOME  PUBUC  HOUSING 

Subpart  D— Rents 

860.401  Purpose. 

860.402  Applicability. 

860.403  Dennitions. 

860.404  Computation  of  Gross  Rent 

860.405  [Reserved]     ' 

860.406  Required  Percentage  of  Very  Low 
Income  Families. 

*         *         *         *         * 

5.  Section  860.6  is  revised  to  read  as 
follows: 

§860.6    RMtrlctlon  on  eviction  of  famWes 
based  upon  income. 

After  (insert  effective  date  of  interim 
rule),  no  PHA  shall  commence  eviction 


proceedings,  or  refuse  to  renew  a  lease, 
based  upon  the  income  of  the  tenant 
family  unless  (a)  it  has  identifiedL  for 
possible  rental  by  the  family,  a  decent, 
safe  and  sanitary  unit  of  suitable  size 
available  at  a  rent  not  exceeding  the 
family's  Cross  Rent  as  determined  under 
Part  860,  Subpart  D,  or  (b)  it  is  required 
to  do  so  by  local  law. 

6.  The  title  of  Part  860,  Subpart  D  is 
revised  to  read  as  follows: 

Subpart  O— Rents 

7.  Section  860.401  is  revised  to  read  as 
follows: 

§860.401    Purpose. 

The  purpose  of  this  subpart  is  to 
establish  definitions,  policies  and 
procedures  related  to  the  determination 
of  rent  for  applicants  and  tenants  and  to 
establish  the  required  percentage  of 
very  low  income  families  in  certain 
projects. 

§  860.405  and  §§  88a407  ttirough  860409 
[Removed] 

&  Sections  860.405,  860.407,  860.408, 
and  860.409  are  removed,  and  §  860.404 
is  revised  to  read  as  follows: 

§860.404    Computation  of  gross  rent 

(a)  Cross  Rent  for  Families  Admitted 
on  or  after  (insert  effective  date  of 
interim  rule).  Cross  Rent  shall  be  the 
highest  of  the  following,  rounded  to  the 
nearest  dollar 

(1)  30  percent  of  Family  Income 

(2)  10  percent  of  To,tal  Family  Income 

(3)  If  the  family  receives  welfare 
Assistance  from  a  public  agency  and  a 
part  of  such  payments,  adjusted  in 
accordance  widi  the  family's  actual 
housing  costs,  is  specifically  designated 
by  such  agency  to  meet  the  family's 

.housing  costs,  the  portion  of  such 
payments  which  is  so  designated.  If  the 
family's  welfare  assistance  is  ratably 
reduced  from  the  standard  of  need  by 
applying  a  percentage,  the  amount 
calculated  under  this  paragraph  (a)(3) 
shall  be  the  amount  resulting  from  one 
application  of  the  percentage. 

(b)  Gross  Rent  for  Families  Admitted 
before  (insert  effective  date  of  interim 
rule).  At  the  earlier  of  tha  first  lease 
expiration  or  annual  reexamination 
occurring  on  or  after  (insert  effective 
date  of  interim  rule),  Cross  Rent  shall  be 
calculated  in  accordance  with 
paragraph  (a)  of  this  section,  except  that 
instead  of  30  percent  the  percentage 
appUed  to  Family  Income  shall  be  as 
follows: 

Effective  Date  of  Reexamination  and 
Percentage 

(Insert  Effective  Date)-September  30, 
1982—26% 


October  1, 1982-September  30, 1963— 

27% 
October  1, 1983-September  30. 1984— 

28% 
October  1, 1984-September  30. 1985— 

29% 
October  1, 1985  and  after— 30% 
The  Cross  Rent  charged  is  subject  to  the 
following  conditions:  * 

(1)  Cross  Rent  shall  not  be  increased 
by  more  than  10  percent  during  any  12- 
month  period  as  a  result  of  (i)  applying 
paragraph  (b)  of  this  section,  or  (ii)  any 
other  provision  of  law  becoming 
effective  on  or  after  October  1, 1981, 
redefining  which  governmental  benefits 
are  required  to  or  may  be  considered  as 
income.  However.  Cross  Rent  may  be 
increased  by  more  than  10  percent 
during  any  12-month  period  to  the  extent 
that  the  portion  of  such  increase  above 
10  percent  is  attributed  solely  to 
increases  in  income  not  caused  by 
redefinitions  referred  to  in  (b)(l)(ii}  of 
this  section. 

(2)  Gross  Rent  shall  not  be  decreased 
below  the  amoimt  payable  by  the  family 
as  of  (insert  the  day  before  the  effective 
date  of  this  interim  rule),  unless  due  to 
decreases  in  Total  Family  Income  or 
Family  Income. 

9.  Section  860.406  is  revised  to  read  as 
follows: 

§860406    Required  percentage  Of  very  low 
Income  famHes. 

At  least  20  percent  of  the  dwelling 
units  in  any  project  placed  under  aimual 
contributions  contract  in  any  fiscal  year 
beginning  after  September  26, 1975,  shall 
be  occupied  by  very  low-income 
famihes  as  defined  in  this  subpart 

PART  861— PHA-OWNED  PROJECTS- 
RENTS  [Refnoved] 


10.  Part  861  is  removed 

PART  865— PHA-OWNED  OR  LEASED 
PROJECTS— MAINTENANCE  AND 
OPERATION 

11.  In  §  865.473,  paragraph  (a)  is 
revised  to  read  as  follows: 

§865.473    EstabWihmenl of aMowancos by 
PHAs. 

(a)  Basic  Requirement  PHAs  shall 
establish  (1)  allowances  for  PHA- 
Fumished  Utilities  for  all  Checkmetered 
Utilities  and  (2)  allowances  for  Tenant- 
Purchased  Utilities  for  all  Utilities 
purchased  directiy  by  tenants  from  the 
UtiUties  suppliers.  These  allowances 
shall  be  submitted  for  approval  by  the 
HUD  field  office. 

12.  In  §  865.480,  paragraph  (d)  is 
revised  to  read  as  follows: 
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§865.480    Review  and  rwtokMi  of 
allowances. 

***** 

(d)  Effective  Date  of  Revised 
Allowances.  In  order  to  allow  a 
reasonable  time  for  PHA  determination 
and  processing  of  a  revision  in 
Allowances,  a  revised  Allowance  shall 
take  effect  with  the  next  billing  period. 

(Sees.  3  and  6,  UJ5.  Housing  Act  of  1937,  42 
U.S.C.  1437a  and  d:  Section  322,  Omnibus 
Reconciliation  Act  of  1981,  Pub.  L  97-35; 
Section  7(d),  Department  of  HUD  Act.  42 
U.S.C.  3535(d)) 

Dated:  March  29. 1982. 
Philip  Abrama. 

General  Deputy  Assistant  Secretary  for 
Housing — Deputy  Federal  Housing 
Commissioner. 

|FR  Doc.  •2-12122  FUed  S-VI2;  Mk  amj 
BOUNOCOOE  4210-27-M 


24  CFR  Part  886 
[Docket  Ho.  R-<2-945] 

Section  8  Housing;  Fair  Market  Rents 
for  New  Construction  and  Substantial 
RehabHItation 

agency:  Of^ce  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 

Commissioner,  HUD. 

action:  Final  riile. 

summary:  This  Rule  revises  the  note  to  ^ 
Schedule  A  and  revises  the  section  8 
Fair  Market  Rents  for  New  Construction 
and  Substantial  Rehabilitation 
applicable  to  23  selected  market  areas, 
in  compliance  with  the  requirements  of 
section  8(c)(1)  of  the  U.S.  Housing  Act  of 
1937.  Section  8  Fair  Market  Rents  are 
published  annually  in  the  Federal 
Register.  HUD  published  the  last  annual 
revision  of  the  Fair  Market  Rents 
applicable  to  new  construction  and 
substantial  rehabilitation  on  November 
25, 1981.  This  Rule  became  effective  on 
December  28, 1981,  retroactive  to 
October  1, 1981,  pursuant  to  a  waiver 
that  was  granted  by  Congress  on  the 
deferred  effective  date  requirement  of 
section  7(o)(3)  of  the  Department  of 
Housing  and  Urban  Development  Act 
(42  U.S.C.  3535{o)).  The  Fair  Market  Rent 
schedules  also  will  become  effective  in 
accordance  with  the  requirements  of 
this  latter  Act. 

These  revised  rent  schedules  reflect 
comments  received  from  HUD  field 
ofHces  and  from  the  public  as  well  as 
the  Department's  efforts  to  contain  the 
costs  of  housing  developed  under  the 
Section  8  New  Construction  and 
Substantial  Rehabilitation  Program. 


EFFECnvE  date:  Upon  expiration  of  the 
Hrst  period  of  30  calendar  days  of 
continuous  session  of  Congress  after 
publication,  subject  to  waiver, 
retroactive  to  October  1, 1981.  Further 
notice  of  the  effectiveness  of  this  final 
rule  will  be  published  in  the  Federal 
Register. 

address:  Rules  Docket  Clerk,  Room 
5218.  Office  of  the  General  Counsel. 
Department  of  Housing  and  Urban 
Development.  451-7th  Street.  SW.. 
Washiiigton.  D.C  204ia  (202)  755-7803. 
This  is  not  a  toll-free  number. 
^OR  FURTHER  INFORMATION  CONTACT 
Edward  M.  Winiarski,  Chief  Appraiser. 
Valuation  Branch.  Technical  Support 
Division.  Office  of  Multifamily  Flousing 
Development,  451-7th  Street,  SW.. 
Washington.  D.C.  20410.  (202)  755-6743. 
This  is  not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  HUD 

published  an  interim  rule  on  November 
25, 1981  at  46  FR  57838  that  amended 
Title  24  of  the  Code  of  Federal 
Regulations  by  incorporating  in  Part  888, 
Subpart  A.  a  revised  Schedule  A,  "Fair 
Market  Rents  for  New  Construction  and 
Substantial  Rehabilitation  (including 
Housing  Finance  and  Development 
Agencies  Program)  for  all  Market 
Areas."  The  interim  rule  stated  that  the 
Fair  Market  Rent  schedules  would 
become  effective  December  28, 1981  or 
upon  expiration  of  the  first  period  of  30 
calendar  days  of  continuous  session  of 
Congress  eifter  pubUcation,  subject  to 
waiver  under  section  7(o)(4)  of  the 
Department  of  HUD  Act  and  that  the 
schedules  would  become  effective  in 
any  event  retroactive  to  October  1, 1981. 
Subsequent  to  publication  of  the  rule, 
the  requested  section  7(o)(4)  waiver  was 
granted  by  the  Chairmen  and  Ranking 
Minority  Members  of  the  Senate 
Committee  on  Banking,  Housing  and 
Urban  Affairs  and  the  Housing 
Committee  on  Banking.  Finance  and 
Urban  Affairs,  and  the  rule  became 
effective  on  December  28. 1981 
retroactive  to  October  1. 1981. 

The  interim  rule  requested  pubUc 
comments  to  be  submitted  on  or  before 
December  28, 1981.  It  stated  that  if 
evaluation  of  comments  submitted 
diuing  this  30-day  period  indicated  a 
need  to  change  the  Fair  Market  Rent 
schedules,  the  rule  would  be  revised. 
HUD  received  28  comments  by  the 
deadline.  Five  additional  comments 
were  received  after  the  deadline.  After 
consideration  of  all  these  comments 
received  bam  HUD  field  offices  and 
from  the  pubhc  as  a  result  of  this 
publication,  HUD  has  decided  to  modify 
the  Schedule  A  rents  concerning  23 
selected  market  areas.  These  market 


areas  are  as  follows:  State  of  West 
Virginia:  Beckley.  Bluefield.  Fairmont. 
Parkersburg.  and  Point  Pleasant; 
Washington.  D.C:  Washington,  D.C; 
State  of  Maryland:  Baltimore  and 
Hagerstown;  State  of  Georgia: 
Columbus.  Savannah,  and  Valdosta; 
State  of  Illinois:  Chicago;  State  of 
Minnesota:  St.  Cloud;  State  of  Arkansas: 
Little  Rock,  Fayetteville,  Fort  Smith, 
Jonesboro,  and  Texarkana;  State  of  New 
Mexico:  Clovis;  State  of  Montana:  Butte, 
Great  Falls;  State  of  South  Dakota: 
Aberdeen  and  Sioux  Falls. 

The  note  to  the  schedule  has  been 
revised  in  several  significant  respects. 
Units  in  group  homes  now  qualify  for 
one  bedroom  FMRs  only  if  the  size  of 
the  bedroom  plus  the  proportionate  part 
of  the  common  space  is  at  least  450 
square  feet  This  change  makes  the  note 
consistent  with  other  requirements 
establishing  maximum  dwelling  unit 
sizes  to  promote  modest  design. 

Except  as  provided  in  the  next 
paragraph,  the  FMRs  for  manufactured 
homes  are  95  percent  of  those  for 
detached  units  of  die  appropriate 
bedroom  size.  (The  Interim  Rule 
previously  established  FMRs  for 
manufactured  homes  as  the  greater  of 
the  95  percent  amount  or  110  percent  of 
FMRs  for  walkup  units).  HUD  has 
modified/the  definition  of  FMRs  for 
newly-gonstructed  manufactured  homes 
in  Schedule  A  to  eliminate  the  110 
percent  bf  FMR  for  walkup  units  in 
order  to  Simplify  and  clarify  these 
FMRs.  The  FMRs  for  manufactured 
homes  include  the  use  of  the 
manufactured  home  spaces. 
Accordingly,  the  space  rentals 
associated  vnth  manufactured  home 
FMRs  are  not  calculated  separately.  The 
rent  formula  for  manufactured  homes 
supersedes  the  published  FMRs  for  this 
housing  category  applicable  to  the 
Baltimore  and  Hagerstown,  Maryland 
market  areas. 

The  FMRs  for  manufactured  homes 
where  the  field  office  has  approved 
rents  and  reserved  contract  and  budget 
authority  based  on  the  schedule 
published  in  the  Federal  Register  on 
November  25. 1981  (46  FR  57838),  or 
accepted  for  processing  an  application 
or  proposal  for  which  the  rents  were 
based  on  the  November  25  schedule, 
shall  be  those  established  under 
paragraph  5  of  the  November  25 
schedule  until  the  rents  established 
under  paragraph  5(a)  of  this  schedule 
exceed  those  established  under 
paragraph  5  of  the  November  25 
schedule.  This  category  of  FMRs  is 
being  established  to  assure  that  no 
applicant  eligible  for  the  interim 
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schedule  published  on  November  25  will 
be  adversely  affected  by  the  final  rule 
establishing  FMRs  for  manufactured 
homes  as  95  percent  of  the  rents  for 
detached  units. 

The  FRMs  for  manufactured  home 
spaces  in  newly-constructed  or 
substantially  rehabilitated  parks  were 
modified  from  the  previous  Interim  Rule, 
and  they  are  the  rents  for  manufactured 
home  spaces  published  for  the  Existing 
Housing  Program  imder  Schedule  D, 
multipUed  by  1.25.  These  FMRs  reflect 
the  added  cost  of  development  of 
manufactured  home  spaces  in  newly- 
constructed  or  substantially 
rehabilitated  parks.  ^ 

Fair  Market  Rents  are  based  primarily 
on  the  level  of  rentals  paid  for  recently 
completed  or  newly-constructed 
dwelling  units  of  modest  design  within 
each  maricet  area  as  determined  by 
HUD  Field  Office  staff.  However,  they 
also  reflect  the  Department's  efforts  to 
contain  costs  of  housing  developed 
under  the  section  8  New  Construction 
and  Substantial  Rehabilitation  Program. 
They  are  estimates  of  the  rentals  that 
prospective  tenants  who  are  not 
receiving  federal  rental  subsidies  would 
be  willing  to  pay  for  recently  completed 
or  newly-constructed  dwelling  units  of 
modest  design. 

The  contract  rent  plus  any  utility 
allowance  for  the  unit  must  not  exceed 
by  more  than  20  percent  the  Fair  Market 
Rent  in  effect  at  the  time  of  processing. 
The  published  Fair  Market  Rents  reflect* 
trended  rents  in  order  to  allow  for  the 
period  of  construction  or  rehabilitation 
as  stated  in  the  publication. 

This  Final  Rule  includes  Fair  Market 
Rents  for  0, 1, 2,  3,  and  4  or  more 
bedroom  units  in  five  structural 
categories  (detached,  semi-detached/ 
row,  walkup,  elevator  2-4  story,  and 
elevator  5+  story).  Construction  or 
rehabilitation  of  elevator  projects  for 
families  with  children  is  legally 
prohibited  unless  there  is  no  practical 
alternative.  Fair  Market  Rents  for  family 
units  in  elevator  structures  in  these 
schedules  have  been  determined 
necessary  for  the  affected  market  areas. 
However,  the  determination  that  there  is 
"no  practical  alternative"  must  be  made 
on  a  project-by-project  basis. 

Proposals  involving  combinations  of 
structural  types  and  unit  sizes  for  which 
Fair  Market  Rents  have  not  yet  been 
published  jinay  not  be  approved  until  the 
applicable  Fair  Market  Rents  are 
published  and  become  effective. 

For  all  projects  where  the  Fair  Market 
Rents  are  revised  after  the  date  of  any 
processing  stage,  the  revised  Fair 
Market  Rents  shall  apply  to  all 
subsequent  processing  in  reviewing 
contract  rents  and  utility  allowances. 


Since  the  amendments  contained  in 
this  Final  Rule  are  to  apply  to  the  Fiscal 
Year  1982  program,  it  is  necessary  that 
the  Rule  become  effective  as  soon  as 
possible,  so  that  applications  can  be 
submitted  and  acted  upon  prior  to  the 
end  of  the  Fiscal  Year.  For  that  reason, 
the  Department  has  determined  that 
there  is  good  cause  for  not  requiring  a 
30-day  delay  in  the  effective  date  after 
publication  of  this  Final  Rule  (as- 
provided  in  the  Administrative^ 
Procedure  Act  (5  U.S.C.  553(d)). 
However,  section  7(o)(3)  of  the 
Department  of  HUD  Act  (42  U.S.C. 
3535(o)(3))  provides  for  a  delay  in 
effectiveness  for  a  period  of  30  calendar 
days  of  continuous  session  of  Congress 
after  publication,  unless  waived  by  the 
Chairmen  and  Ranking  Minority 
Members  of  the  Senate  Committee  on 
Banking,  Housing,  and  Urban  Affairs 
and  the  House  Committee  on  Banking, 
Finance  and  Urban  Affairs.  The 
Secretary  has  requested  such  waivers 
by  the  Chairmen  and  Ranking  Minority 
Members  but,  at  the  time  of  publication 
of  this  final  rule,  it  is  not  known  whether 
or  when  such  waivers  will  be  granted. 
Under  section  7(o)(5]  of  the  Department 
of  HUD  Act.  Congressional  inaction  of 
any  rule  or  regulation  shall  not  be 
deemed  an  expression  of  approval  of  the 
rule  or  regulation  involved.  The 
foregoing  provision  refers  to  inaction  on 
a  joint  resolution  of  disapproval  or  other 
legislation  which  is  intended  to  modify 
or  invalidate  the  rule  or  regulation  or 
any  portion  thereof,  and  the  principle 
that  such  inaction  does  not  imply 
Congressional  approval  applies,  a 
fortiori,  to  a  waiver  of  the  natiu« 
requested  by  the  Secretary. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implements  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regultir  business  hoiu^  at  the 
Office  of  the  Rules  Docket  Clerk  at  the 
address  set  forth  above. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulations.  Analysis  of  the  rule 
incUcates  that  it  does  not  (1)  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more:  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
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enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b)  (the  Regulatory  Flexibility  Act), 
the  undersigned  hereby  certifies  that 
this  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  was  listed  as  item  (C)23{H- 
35-81)  under  the  Office  of  Housing  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  pursuant  to 
Executive  Order  12291  and  the 
Regulatory  Flexibility  Act  on  August  17, 
1981  (46  FR  41708). 

(Catalog  of  Federal  Domestic  Assistance 
program  number  and  title  is  14.156,  Lower 
Income  Housing  Assistance  Program  (Section 
8).) 

List  of  Subjects  in  24  CFR  Part  888 

Rent  subsidies. 

PART  888— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
FAIR  MARKET  RENTS  AND 
CONTRACT  RENT  AUTOMATIC 
ANNUAL  ADJUSTMENT  FACTORS 

Accordingly,  the  Schedule  A  to  24 
CFR  Part  888  effective  December  28, 
1981.  retroactive  to  October  1, 1981,  is 


amended  by  revising  the  note  applicable 
to  all  of  such  Schedule  A  and  by 
revising  the  rents  for  certain  market 
areas,  as  set  forth  below. 

(Sec.  8(c)(1)  of  the  U.S.  Housing  Act  of  1937. 
42  U.S.C  1437f(c)(l);  and  section  7(d)  and  (o) 
Department  of  HUD  Act  42  U.S.C.  3535(d) 
and  (o).) 

Dated:  April  22. 1962. 
Philip  Abrams, 

General  Deputy  Assistant  Secretary  for 
Housing,  Deputy  Federal  Housing 
Commissioner. 

New  Construction  and  Substantial 
Rehabilitation  (Including  Housing 
Finance  and  Development  Agandan 
Program) 

These  Fair  Market  Rents  have  been 
trended  ahead  to  October  1, 1983.  to 
update  the  current  Fair  Market  Rent 
Schedules  which  these  revised 
schedules  replace. 

Note.— The  Fair  Market  Rents  for  (1) 
dwelling  units  designed  for  the  elderly  or 
handicapp^  are  those  for  the  appropriate 
size  units,  not  to  exceed  2  bedrooms  for  the 
elderiy.  multiplied  by  1.05;  (2)  congregate 
housing  dwelling  units  are  the  same  as  for 
noncongregate  units;  (3)  single  room 
occupancy  dwelling  imits  are  75  percent  of 
those  for  zero  bedroom  units  of  the  same 
walkup  or  elevator  structural  type;  (4)  living 


units  in  a  group  home  (each  composed  of  a 
bedroom  phis  the  proportionate  part  of 
common  Uviiig  space  which  is  ordinarily 
included  in  a  living  unit)  are  those  for  zero 
bedroom  or  one  bedroom  units  of  walkup 
structural  type  (or.  if  the  group  home  contains 
an  elevator,  of  the  elevator  2-4  story 
structural  type).  In  group  homes  one  bedroom 
Fair  Market  Rents  may  be  applied  only  when 
the  bedroom  space  plus  the  proportionate  part 
of  the  common  spaces  is  at  least  450  squar« 
feet;  (5)(a)  manufactured  homes  shall  be  95 
percent  of  those  for  detached  units  of  the 
appropriate  bedroom  size  or  (b) 
manufactured  homes  where  the  field  office 
has  approved  rents  and  reserved  contract 
and  budget  authority  based  on  the  schedule 
published  in  the  Federal  Register  on 
November  25, 1981  [46  FR  57838),  or  accepted 
for  processing  an  application  or  proposal  for 
which  the  rents  were  based  on  the  November 
25  schedule,  shall  be  those  established  under 
paragraph  5  of  the  Noveml>er  25  schedule 
until  the  rents  established  under  paragraph 
5(a)  of  this  schedule  exceed  those  established 
under  paragraph  5  of  the  November  25 
schedule:  (6)  manufactured  home  spaces  in 
newly  constructed  or  substantially 
rehabilitated  manufactured  home  parks  shall 
be  the  Fair  Market  Rents  for  spaces 
published  for  the  Existing  Housing  Program 
under  Schedule  D,  multiplied  by  1.25. 

All  rents  computed  in  accordance 
with  this  note  shall  be  rounded  down  to 
the  nearest  whole  dollar. 


Schedule  A. — Fair  Market  Rents  for  New  Constructioa  and  Substantial  Rehabilitation  (Including  Housing  Finance  and 

Development  Agencies  Program) 

Region  3 

Baltimore.  Mo.,  Area  Office 


StructuraType 

Martlet  Benmora;  mntier  of  beAoome  > 

MttrtMt  Hsgcralown,  Numbv  of  bcdnwini 

1 

0 

1 

2 

3 

4+ 

0 

1 

2 

3 

4+ 

CMacfitrt            

Sir 

600 

494 
537 
628 

696 
594 
567 

817 
785 

335 
347 
384 

412 
412 
451 
474 

983 

473 
467 
608 

584 

687 
570 
563 

784 

429 
429 

470 
493 

733 

V«i»n^                      

349 
361 
400 

841 

FkHi^tnr  0^  fly 

FI«v«tor  S+  i(y  

•  EffecHv*  dale  October  1,  ISSI;  Trwidad  date  Octobe 

r  1.  1983. 

Federal  Reglrter  /  Vol  47.  No.  86  /  Tue»day.  May  4.  1982  /  Rules  and  Regolatiwis 18127 


Washington,  DC  Area  Office 


Washington,  DC  Area  Office— Continued         Washington,  DC  Area  OFFiCE-Conlinued 


SkucfeTC^Iw 

Martist  WaaNngton^C,  numtar 
of  tMoroofnc ' 

0 

1 

t 

3 

4+ 

"nr*^ 

est 

563 

762 
635 

863 

ffaiaJ   !<■■■  lA  ■  y  * 

4t1 

716 

Skuct««M>* 


716      Bwakr  2-4  «lr. 


01  UsuiUUIIII  ' 


342 
377 


454 
SOS 


530 

507 


623 
660 


4+ 


Slnickn^iiw 

Itotat  WaMnton,  DC,  iwMr 
afbaSoan*' 

0 

1 

2 

3 

4* 

riinhi  III  <t 

360 

515 

666 

781 

'  EHaetm  dm  OeUbm  1.  1081:  Mndad  <M*  OcWmt  1. 
1163. 


Charleston.  WV  Sb^vice  Office 


SMudure  type 


WaM>_ 


Bevator2-4ily. 
Bsvalor  5+  gly- 


Mafket  Becktoy.  number  o( 


266 
346 
352 


325 


325 

411 
416 


440 


414 
368 

460 


483 
452 
411 


530 
508 

451 


Martot  BkjeiM,  numbw  o( 
bedroona' 


285 
346 
352 


325 
411 
4«« 


440 


414 
368 

460 


483 

452 
411 


538 


451 


MataM:  Ftimiom.  nmttm 
of  badroonw ' 


201 


303 


353 
424 


4SS 


420 

413 
473 
470 


505 

463 

455 


565 

541 
513 


EWaclM  dato  Odobar  1, 1061;  kandad  dale  Octabar  1. 1863. 


266 
337 
344 


d 

1        2 


339 

405 
411 


302 

380 
380 
481 
407 


452 
427 
406 


407 
470 


ItakatPt 
rof 


335 


340 


313 
302 
400 
407 


301 


447 
464 


450 
424 


4+ 


402 

467 


Re^ao4 

Atlanta,  GA  Area  Office 


Ikucturetypa 

Martiat  CokntMft,  nuatar  ol  ba*oama  > 

Manttt  SvMnnrii  MaiMMf  of  badnoonw  * 

Mvtat  vauoaia.  HMbar  ol  badrooNN  • 

0 

1 

2 

3 

4± 

0 

1 

2 

3 

4 

■     0 

1 

2 

3 

4± 

365 

359 
348 
371 
485 

471 
447 
438 

S06 

477 
406 

430 
423 
400 
426 
S21 

522 
497 
486 

560 
536 
S22 

• 

370 
348 
340 

422 

416 

SKm-rlKUtritKiUtnii                  

310 
298 

322 

408 

340 
326 
355 
424 

292 

277 

306 
361 

DMfakiip 

267 
290 
373 

207 
321 
362 

256 
262 
334 

Elavatar2-4a 
Elewalar5+  «t 

ir 

4S2 

Hr 



445 

•EMaciM 

6alB  Octobv  1. 1861:  MndM  i 

MaOdoi 

larl.  186 

3. 

Regions 


Ragkw  • 


Chicago.  IL  Area  Office 


Minneapous-St.  Paw,  MN  Area  Office 


Dallas,  TX  Area  Office 


Sbuckralypa 

MartcatCMcavi.  Number  el 
Baikooa«> 

0 

1 

2 

3 

4+ 

titmrtmit 

820 
676 
S66 

004 
711 

864 

734 
675 
7» 
729 

957 
622 

603 
481 
513 
501 

W«*up 

Elevalor  2-4a^. 

400 
437 
473 

706 
720 

Elsvakir  S>  t^_ 

771 

■  ElfecOM  date  Octabar  1.  1861;  kandad  dMe  Octabar  1. 
1863. 


SiruciurtiMM 

Mwfcat  St  Ooud.  naeber  o> 
bsfkoofnt' 

0 

1 

2 

3 

4+ 

DMKtlMl 

S36 

468 
366 
493 
573 

002 
560 
468 

633 

427 
322 
364 

467 

621 

Wnkiip 

331 
307 

402 

Ele«aur  2-4  My 

QevakirS^^  a^ 

Skuckvalypa 

MMataMiiknMbarof 

0 

1 

2 

3 

4+ 

nutmtttmil 

366 
363 
317 
38S 
466 

47S 

414 

376 

S2B 

4n 

'!~"MMactttd/nnr 

201 
263 

200 
350 

'^itVft 

231 

tso 

201 

432 

Deiiiw  2-4  a» 

n«i^9'f-i-t^ „ 

1963. 


1.  1861; 


)  Octabar  1. 


•EnacOMt 


I  Octabar  1,  1861;  kandad  ( 


Utoe  Rock,  AR  Area  Office 


Smckntypa 

of  todroonn' 

Marfcat  Fort  Swilv  number 
oC  bwlroomt* 

Meibit  Joneeboit),  manber 
of  bedrooms' 

Martlet:  IMe  Rsck.  <wi*er 
efbadraona' 

Mabat  TaiMtaM.  MBtar 

0 

1 

2 

3 

4+ 

0 

1 

2 

3 

4+ 

0 

1 

2 

3 

4+ 

0 

1 

2 

3 

4+ 

0 

1 

t 

3 

4-I- 

DalaetiMi 

419 

536 

518 
505 

606 

S61 
547 

280 
250 
288 

330 
306 

341 
450 

418 
406 
374 
415 
534 

496 
482 
4S4 

578 
540 
400 

ais' 

264 
292 

367 

419 
406 
377 
418 
522 

503 
467 
460 

568 

546 
501 

473 
455 
411 
454 
529 

SS2 

532 
906 

622 
503 
SSI 

sst 

512 

306 

362 

353 
385 

447 

422 
412 
452 
525 

336 

313 
348 
434 

328 
306 

335 

384 

362 
388 

452 

299 

278 

VkT 

351 
330 
363 
448 

418 
401 
442 

517 

600 

Wakip 

206 

5/2 

rtoiMtnr  >-4  rty 

323 

520 

BavakirSj.  Hf 

380 

395 

383 

303 

'  EnacMva  data  Octaber  1. 1001;  tai 

idad< 

MaO 

Btabar 

1.  let 

13. 

'— — ' 

^— 
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Denver,  CO  Reqional:  Area  Office 

Sttupm™  iKP* 

Mirkat  Graal  Fili,  MT.  numbar 
otbadroorm' 

Maikat  Simix  Fali,  SO,  numbar 
ofbadnxxna' 

Mwkat  Buna.  MT.  numbar  o< 
badroonw- 

Market  Abercteen.  SO.  number  of 
bearoonw  ■ 

0 

1 

2 

3 

4+ 

0 

1 

2 

3 

4+ 

0 

1 

2 

3 

4+ 

0 

1 

2 

3 

4+ 

OlttKMfi                  

428 
420 
411 
430 
443 

483 
483 
474 

529 

S21 
512 

461 
430 
408 
420 
424 

493 
468 

450 

540 
509 
488 

431 
421 
412 
434 
446 

506 
499 

489 

546 

537 
528 

450 

430 
405 
417 
424 

488 

466 
450 

531 

S«mt4M•n^lKt  rmv          

338 

329 
343 
3S6 

308 

324 
332 
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24  CFR  Part  889 

[Docket  No.  R-82-975i 

Gross  Family  Contribution;  Section  8  • 
Housing  Assistance  Payments 
Program 

agency:  Office  of  Assistance  Secretary 
for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTKMl:  Interim  rule. 

summary:  hud  is  implementing  recent 
statutory  changes  affecting  the  amount 
of  the  Gross  Family  Contribution  under 
the  Section  8  Housing  Assistance 
Payments  Program.  This  interim  rule 
changes  the  income-percentage  formula 
for  determining  the  Gross  Family 
Contribution  under  the  Section  8 
Program.  Several  of  the  Section  8 
program  regulations  use  the  term  Total 
Family  Contribution,  which  has  the 
same  meaning  as  Gross  Family 
Contribution.  The  Gross  (or  Total) 
Family  Contribution  is  the  amoimt 
payable  by  an  assisted  family  towards 
the  Section  8  Contract  Rent  payable  to 
the  owner  plus,  where  some  or  all 
utilities  are  not  included  in  the  Contract 
Rent,  the  amount  of  any  utility 
allowance. 
dates: 

Effective  date:  Upon  expiration  of  first 
period  of  30  calendar  days  of  continuous 
session  of  Congress  after  publication, 
subject  to  waiver.  Further  notice  of  the 
effectiveness  of  this  iterim  rule  will  be 
published  in  the  Federal  Register. 

Comments  Due  Date:  lune  18, 1982. 
ADDRESS:  Interested  persons  are  invited 
to  submit  comments  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  Room 
5218,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  D.C.  20410.  Each  comment 
should  include  the  commentor's  name 
and  address  and  must  refer  to  the 
docket  number  indicated  in  the  heading 
of  this  rule.  A  copy  of  each  comment 
will  be  available  for  public  inspection 


and  copying  diuing  regular  business 

hours  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Whipple,  Chief,  Rental 
Occupancy  Branch,  (202)  426-0744; 
James  Tahash,  Program  Planning 
Division,  Office  of  Multifamily  Housing 
Management,  (202)  426-8730;  or  Monica 
Sussman,  Office  of  State  Agency  and 
Bond  Financed  Programs,  (202)  426-0730; 
Department  of  Housing  and  Urban 
Development,  Washington,  D.C  20410. 
These  are  not  toll-free  numbers. 
SUPPLEMENTARY  INFORMATION: 

1981  Legislatioo 

The  Housing  and  Community 
Development  Amendments  of  1981  (1981 
Amendments),  contained  in  Title  m. 
Subtitle  A,  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L  97- 
35),  amend  several  provisions  of  the 
United  States  Housing  Act  of  1937,  as 
amended  (1937  Act).  This  interim  rule 
implements  the  change  in  the  income- 
percentage  formida  for  determining  the 
Gross  Family  Contribution  under  the 
Section  8  Program,  ^veral  of  the 
Section  8  program  regulations  use  the  • 
term  Total  Family  Contribution,  which 
has  the  same  meaning  as  Gross  Family 
Contribution.  The  Gross  (or  Total) 
Family  Contribution  is  the  amount 
payable  by  an  assisted  family  towards    ' 
the  Section  8  Contract  Rent  payable  to 
the  owner  plus,  where  some  or  all 
utilities  are  not  included  in  the  Contract 
Rent  the  amount  of  any  utility 
allowance. 

Other  changes  made  by  the  1981 
Amendments  affecting  income  limits, 
definition  of  income,  and  reexamination 
of  family  income  and  composition  will 
be  implemented  separately  in 
regulations  now  being  developed  by  the 
Department. 

The  principal  effects  of  the  1981 
Amendments  on  computing  the  family 
contribution  are  to  (1)  change  the 
formula  for  computing  the  Gross  Family 
Contribution  and  (2)  make  the  revised 
family  contribution  requirements 
applicable  to  the  Public  Housing 


Program  as  well  as  to  Section  8.  A 
separate  companion  regulation  will 
make  the  necessary  changes  for  the 
Public  Housing  Program. 

The  1981  Amendments  enacted 
similar  rent  calculation  provisions 
governing  other  subsidized  programs 
(rent  supplement  and  Section  236  rental 
assistance  payments).  These  changes 
will  also  be  implemented  through 
separate  rulemaking  proceedings. 

Gross  Family  Contribution  Formula 

Section  322«f  the  Amendments 
establishes  a  formula  for  computing  the 
rent  which  families  participating  in  - 
public  housing  and  Section  8  will  pay. 
For  all  families,  rent  is  the  greatest  of: 

(1)  10  percent  of  gross  income, 

(2)  30  percent  of  adjusted  income,  or 

(3)  if  the  family  receives  welfare 
assistance,  a  portion  of  which  is 
designated  for  housing  and  is  adjusted 
in  accordance  with  actual  housing  costs, 
that  portion  designated  for  housing. 

New  fcunilies  admitted  to  the 
programs  will  pay  these  rents 
immediately  upon  admission.  The 
previous  Section  8  statutory  rent 
formulas  were  deleted;  these  varied 
depending  on  such  factors  as  whether  a 
family  was  a  large  very  low-income 
family,  a  very  large  lower-income   .     . 
family,  or  a  family  with  exceptional 
medical  expenses. 

The  rent  for  Section  8  families  who 
are  recipients  of  public  assistance  in  "as 
paid"  States  is  now  covered  by  the  same 
statutory  language  which  previously 
applied  to  public  housing  (see  item  (3) 
above).  "As  paid"  States  are  those 
which  designate  a  portion  of  the  welfare 
payment  as  a  shelter  and  utility 
component  and  then  reduce  the 
maximum  allowable  component  down  to 
the  actual  rent  paid  (if  lower).  Some  "as 
paid"  States  make  a  further  reduction  in 
the  welfare  payment  by  applying  a 
percentage  factor  to  the  rent  paid.  In  this 
case,  the  shelter  and  utility  component 
reduced  once  by  this  percentage  factor, 
wiU  be  the  amount  utilized  in  item  (3)  of 
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the  formula  for  computing  the  Gross 
Family  Contribution — ^notwithstanding 
that  the  public  assistance  agency  may 
apply  its  percentage  a  second  time  to 
the  Gross  Family  Contribution  to  further 
reduce  the  welfare  payment  The 
provision  of  the  interim  rule  prescribing 
a  single  application  of  the  percentage 
reduction  factor  conforms  the  Section  8 
program  to  prior  practice  in  the  public 
housing  program.  The  Department 
beheves  that  this  limitation  is  a 
reasonable  exercise  of  administrative 
discretion  and  is  not  inconsistent  with 
Section  3(a)(3)  of  the  1937  Act 

Section  322  of  the  Amendments 
authorizes  the  Secretary  to  provide  for 
delayed  applicability  or  staged 
implementation  of  the  rent  computation 
requirements  for  tenants  already 
occupying  assisted  housing  if  the 
Secretary  determines  that  immediate 
application  of  the  procediu^s  would  be 
impracticable,  would  violate  the  terms 
of  existing  leases,  or  would  result  in 
extraordinary  hardship  for  any  class  of 
tenants.  The  Secretary  has  determined 
to  exercise  this  flexibility  so  that  rent 
increases  for  tenants  already  in  the  * 
program  can  be  phased  in  gradually. 
Section  322  also  restricts  rent  increases 
pursuant  to  the  statutory  changes  to  a 
maximum  of  10  percent  during  any  12- 
month  period  and  further  provides  that 
such  provisions  shall  not  result  in 
reduction  of  a  tenant's  rent  below  the 
amount  paid  on  the  day  before  the 
effective  date  of  the  Amendments. 

The  phase-in  of  the  new  system  for 
tenants  already  in  occupancy  would 
begin  no  later  than  at  the  first  lease 
expiration  or  annual  reexamination 
(whichever  occurs  first)  occurring  after 
the  effective  date  of  this  interim  rule. 
For  the  remainder  of  Federal  Fiscal  Year 
19a2.  the  rent  will  be  computed  using  26 
percent  of  adjusted  income,  in  Fiscal 
Year  1983.  using  27  percent  of  adjusted 
income,  eta.  until  in  Fiscal  Year  1988. 
the  full  30  percent  will  be  used.  In  no 
case  will  a  family's  contribution 
increase  by  more  than  10  percent  during 
any  12-month  period  due  to  these 
changes  or  other  changes  in  Federal  law 
regarding  the  counting  of  other 
governmental  benefits  as  income,  nor 
will  there  be  a  decrease  in  rent  due  to 
these  changes. 

Publicatioo  as  Interim  Rula 

The  subject  matter  of  this  rulemaking 
action  relates  to  grants,  benefits,  or 
contracts  and  is,  threrefore,  exempt  from 
the  notice  and  public  conunent 
requirements  of  Section  553  of  the 
Administrative  Procediu^  Act  As  a 
matter  of  policy,  HUD  submits  most 
rulemaking  actions  dealing  with  such 
subject  matter  to  public  comment  either 


before  or  after  effectiveness  of  the 
action,  notwithstanding  the  statutory 
exemption. 

Because  the  new  formula  revisions 
established  by  this  rule  flow  directly 
from  legislative  changes  without 
additional  exercise  of  discretion  and 
because  of  the  public  interest  in 
implementation  of  the  legislation,  which 
became  effective  on  October  1. 1981.  the 
Secretary  has  determined  that  good 
cause  exists  for  publication  of  this  rule 
as  an  interim  rule,  to  become  effective 
as  soon  as  possible  and  prior  to  the 
receipt  of  public  comment  However, 
public  conunents  on  the  interim  rule  will 
be  received  for  a  45-day  period 
following  publication- 
While  the  Secretary  has  determined, 
for  the  reasons  stated  above,  that  good 
cause  exists  for  exempting  this  interim^ 
rule  from  the  30-day  delay  in 
effectiveness  provided  in  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(d)),  Section  7(o)(3)  of  the 
Department  of  HUD  Act  (42  US.C 
3535(o)(e))  provides  for  a  delay  in 
effectiveness  for  a  period  of  30  calendar 
days  of  continuous  session  of  Congress 
after  pubUcaUon,  unless  waived  by  the 
Chairman  and  Ranking  Minority 
Members  of  the  Senate  Committee  on 
Banking,  Housing  and  Urban  Affairs  and 
the  House  Committee  on  Banking. 
Finance  and  Urban  Affairs.  The 
Secretary  has  requested  such  waivers 
but  at  the  time  of  publication  of  this 
interim  rule,  it  is  not  known  whether  or 
when  such  waivers  will  be  granted. 
UnderSection  7(o)(5)  of  the  Department 
of  HUD  Act  "Congressional  inaction  on 
any  rule  or  regulation  shall  not  be 
deemed  an  expression  of  approval  of  the 
rule  or  regulation  involved."  "The 
foregoing  provision  refers  to  inaction  on 
a  joint  resolution  of  disapproval  or  other 
legislation  which  is  intended  to  modify 
or  invalidate  the  rule  or  regulation  or 
any  portion  thereof,  and  the  principle 
that  such  inaction  does  not  imply 
Congressional  approval  applies,  a 
fortiori,  to  a  waiver  of  the  nature 
requested  by  the  Secretarj. 

Notice  of  the  effectiveness  of  this 
interim  rule  will  be  published  in  the 
Federal  Register. 

Other  Findiogs 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  "major 
rule"  as  defined  in  Executive  Order 
12291  because  its  economic  impact, 
while  it  may  exceed  $100  million 
annually  when  considered  together  with 
related  amendments  for  the  Public 
Housing  Program,  results  entirely  fitjm 
the  legislative  enactment  and  not  fit>m 
an  additional  exercise  of  administrative 
discretion. 


A  Finding  of  No  Significant  Impact 
with  respect  to  die  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50.  which 
implements  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
and  copying  during  regular  business 
hours  in  the  Office  of  General  Counsel, 
Rules  Docket  Clerk,  at  the  address  listed 
above. 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibihty  Act  5  U.S.C.  801 
et  seq.,  the  undersigned  hereby  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
~      lations,  pubUshed  piu^uant  to 
Exebutive  Older  12291  and  the 
Regidatory  Flexibility  Act  on  August  17, 
1981  (4fl^FR  41708). 

The  CMalog  of  Federal  Domestic 
Assistance  number  is  14.156.  Lower- 
Income  Housing  Assistance  Program 
(Section  6). 

List  of  Subjects  in  24  CFR  Part  889 

Rent  subsidies. 

PART  889— SECTION  8  HOUSINQ 
ASSISTANCE  PAYMENTS  PROGRAM- 
DETERMINATION  OF  INCOME  FOR 
EUGIBIUTY  AND  GROSS  FAMILY 
CONTRIBUTION 

Accordinly,  24  CFR  889.105  is  revised 
to  read  as  follows: 

S  889.105    Computation  Of  GroM  FamNy 
Contribution.  ^^ 

(a)  Gross  Family  Contribution  fp/ 
Families  Admitted  on  or  after  (insert 
effective  date  of  interim  rule).  Gross 
family  contribution  shall  be  the  highest 
of  the  following,  rounded  to  the  nearest 
dollar 

(1)  30  percent  of  Monthly  Income  after 
Allowances, 

(2)  10  percent  of  Monthly  Income, 

(3)  ff  the  Family  receives  welfare 
assistance  from  a  public  agency  and  a 
part  of  such  payments,  adjusted  in 
accordance  with  the  Family's  actual 
housing  costs,  is  specifically  designated 
by  such  agency  to  meet  the  Family's 
housing  costs,  the  portion  of  such 
payments  which  is  so  designated.  If  the 
Family's  welfare  assistance  is  ratably 
reduced  bom  the  standard  of  need  by 
applying  a  percentage,  the  amount 
calculated  under  this  paragraph  (a)(3) 
shall  be  the  amount  resulting  from  one 
application  of  the  percmtage. 

(b)  Gross  Family  Contribution  for 
Families  Admitted  before  (insert 
effective  date  of  interim  rule).  At  the 
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earlier  of  the  first  lease  expiration  or 
annual  reexamination  occurring  on  or 
after  [insert  effective  date],  Gross 
Family  Contribution  shall  be  calculated 
in  accordance  with  paragraph  (a)  of  this 
section,  except  that  instead  of  30 
percent  the  percentage  applied  to 
Monthly  Income  after  Allowances  shall 
be  as  follows: 


EfHicUvu  date  of  reexaminstlon 


(tnssrl  Ettoctlva  Dste>— Sapteniber  X,  1962.. 

October  1.  1982— Septemeer  30,  1963 

Octobar  1.  1983— S«|>teniti«r  30.  1984 

October  1.  1964— Seplmnbar  30,  1985 

October  1,  1985  and  ■(!« 


Peicenl. 


26 

27 
26 
29 
30 


The  Gross  Family  Contribution  charged 
is  subject  to  the  following  conditions: 

(1)  Gross  Family  Contribution  shall 
not  be  increased  by  more  than  10 
percent  during  any  12-month  period  as  a 
result  of  (i)  applying  paragraph  (b)  of 
this  section,  or  (ii)  any  other  provision  of 
Federal  law  becoming  effective  on  or 
after  October  1, 1981,  redefining  which 
governmental  benefits  are  required  to  or 
may  be  considered  as  income.  However, 
Gross  Family  Contribution  may  be 
increased  by  more  than  10  percent 
during  any  12-month  period  to  the  extent 
that  the  portion  of  such  increase  above 
10  percent  is  attributed  solely  to 
increases  in  income  not  caused  by 
redefinitions  referred  to  in  (b)(l](ii)  of 

•  this  section. 

(2)  Gross  Family  Contribution  shall 
not  be  decreased  below  the  amount 
payable  by  the  family  as  of  [the  day 
before  the  effective  date  of  diis  interim 
rule],  unless  due  to^decreases  in 
Monthly  Income  or  Monthly  InccTme 
after  Allowances. 

(Sees.  3  and  8,  U.S.  Housing  Act  of  1937, 42 
U.S.C.  1437a  and  f;  Section  322,  Omnibus 
Reconciliation  Act  of  1981,  Pub.  L  97-35;  Sec 
7(d),  Department  of  HUD  Act,  42  U.S.C 
3535(d]) 

Dated:  March  29, 1982. 
Philip  Abrams, 

General  Deputy  Assistant  Secretary  for 
Housing— Deputy  Federal  Housing 
Commissioner. 

[FK  Doc.  eZ-lZlOt  Filed  5-3-82: 8:45  ami 
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PENSION  BENEFIT  QUARANTY 
CORPORATION 

29  CFR  Part  2601 

Bylaws  of  ttie  Pension  Benefit 
Guaranty  Corp. 

aoency:  Pension  Benefit  Guaranty 

Corporation. 

ACTKMC  Final  rule. 


summary:  This  document  provides 

notice  to  the  public  of  an  amendment  to 

the  bylaws  of  the  Pension  Benefit 

Guaranty  Corporation  altering 

procedures  of  PBGC's  Board  of  Directors 

%vith  regud  to  approval  of  regulations, 

voting  procedures,  and  amendment  or 

adoption  of  PBGC  bylaws. 

EFFECTtvc  bATC  This  amendment  to  the 

bylaws  became  effective  on  March  31, 

1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Nina  R,  Hawes,  Staff  Attorney, 

Office  of  the  General  Counsel,  Pension 

Benefit  Guaranty  Corporation,  2020  K 

Street,  NW.,  Wa8hington,-D.C.  20006, 

202-254-3010. 

SUPPLEMENTARY  INFORMATION:  The 

PBGC's  Board  of  Directors  has  amended 
its  bylaws  (29  CFR  Part  2601)  to  change 
the  procedures  relating  to  (1)  the 
approval  of  proposed  and  final 
substantive  regulations,  (2]  voting  by  the 
Board  of  Directors,  and  (3)  amendment 
or  adoption  of  bylaws. 

Section  2601.3(b)(1)  of  the  bylaws 
provided  that  the  power  to  approve  all 
proposed  and  final  substantive 
regulations  prior  to  publication  in  the 
Federal  Register  (with  the  exception  of 
interest  rate  changes  which  was 
delegated  to  the  Executive  Director]  was 
expressly  reserved  to  the  Board  of 
Directors  and  shall  not  be  delegated. 
This  provision  has  been  changed  to 
provide  that  the  power  to  approve  final 
substantive  regulations  is  reserved  to 
the  Board  of  Directors,  but  the  authority 
to  approve  proposed  substantive 
regiilations  is  delegable  by  a  Director 
within  his  Department  to  a  level  not 
below  that  of  Assistant  Secretary. 

The  Board  of  Directors  has  also 
adopted  an  alternative  voting  procedure. 
A  new  S  2601.8.  entitled  "Alternate 
voting  procedure",  provides  that  a 
Director  shall  be  deemed  to  have 
participated  in  a  meeting  of  the  Board  of 
Directors  if  he  was  represented  by  a 
designated  individual  at  the  meeting  and 
if  he  ratifies  in  writing  the  actions  taken 
by  the  designee  within  a  reasonable 
period  of  time  after  the  meeting.  Section 
2601 .8(b]  provides  that  the  designated 
individual  may  not  be  at  a  level  lower 
than  Assistant  Secretary  within  the 
Director's  Department.  Section  2601.8(c) 
provides  that  a  Director's  approval  of 
the  minutes  of  a  meeting  of  Board  of 
Directors  shall  constitute  ratification  of 
the  actions  of  his  designee  at  such 
meeting. 

The  section  entided  "Amendments", 
formerly  numbered  S  2601.8,  is 
redesignated  §  2601.9.  It  has  been 
changed  to  allow  amendments  to  the 
bylaws  or  new  bylaws  to  be  adopted  by 
approval  of  written  resolutions  effecting 


the  change  rather  than  at  a  meeting  of 
the  Board  of  Directors.  That  section 
previously  provided  that  bylaws  may  be 
amended  or  adopted  at  a  meeting  of  the 
Board  of  Directors. 

Because  the  bylaws  involve  agency 
organization  and  procedure,  notice  and 
opportimity  for  public  comment  on  this 
tunendment  is  not  required.  The 
effective  date  of  these  bylaw  changes  is 
their  date  of  adoption. 

List  of  Subjects  in  29  CFR  Part  2601 

Administrative  practice  and 
procedure,  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing.  Part 
2601  of  Chapter  XXVI,  Title  29,  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 

PART  2601— BYLAWS  OF  THE 
PENSION  BENEFIT  GUARANTY 
CORPORATION 

1.  The  authority  citation  for  Part  2601 
is  amended  to  read  as  follows: 

Authority:  Sec.  4002(0.  Pub.  L  93-406,  88 
Stat.  1004  (1974),  (29  U.S.C.  1302). 

2.  29  CFR  2601.3  is  amended  by 
revising  paragraph  (b)(1)  and  adding  a 
new  paragraph  (c)  to  read  as  follows: 

S  2601.3    B<Mrd  Of  Dtrw:tor«.  ' 

•        •        *        •        • 

(b)*** 

(1)  Approval  of  all  final  substantive 
regulations  prior  to  publication  in  the 
Federal  Register,  except  for 
amendments  to  the  regulation  on 
'  Valuation  of  Plan  Benefits  establishing 
new  interest  rates  and  factors,  which 
may  be  approved  by  the  Executive 
Director. 


(c)  Proposed  substantive  regulations 
shall  be  approved  by  the  Board  of 
Directors  prior  to  publication  in  the 
Federal  Register.  Directors  may  delegate 
their  authority  for  such  approval  to  an 
official  within  his  Department  at  a  level 
not  below  that  of  Assistant  Secretary. 
Such  delegation  shall  be  in  writing  and 
shall  be  effective  until  withdrawn  or 
until  a  date  specified  therein. 

3.  Section  2601.8  of  29  CFR  Part  2601 
is  redesignated  as  9  2601.9  and  is 
revised  to  read  as  follows: 

1 2601.9    AiiMndments. 

These  bylaws  may  be  amended  or 
new  bylaws  adopted  by  unanimous  vote 
of  the  Board. 

4.  Section  2601.8  is  added  to  29  CFR 
Part  2601  to  read  as  follows. 
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§2601 J    Alternate  voting  procwkir*. 

(a)  A  Director  shall  be  deemed  to 
have  participated  in  a  meeting  of  the 
Board  of  Directors  for  all  purposes  if, 

(1]  That  Director  was  represented  at 
that  meeting  by  an  individual  who  was 
designated  to  act  on  his  behalf,  and 

(2)  That  Director  ratified  in  writing  the 
actions  taken  by  his  designee  at  that 
meeting  within  a  reasonable  period  of 
time  after  such  meeting. 

(b)  For  purposes  of  this  section,  a 
Director,  including  an  individual  serving 
as  Acting  Secretary,  shall  designate  a 
representative  at  a  level  not  below  that 
of  Assistant  Secretary  within  his 
Department.  Such  designation  shall  be 
in  writing  and  shall  be  effective  until 
withdrawn  or  until  a  date  specified 
therein. 

(c)  For  purposes  of  this  section,  a 
Director's  approval  of  the  minutes  of  a 
meeting  of  the  Board  of  Directors  shall 
constitute  ratification  of  the  actions  of 
his  designee  at  such  meeting. 

Robert  E.  Nagl«, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

Issued  pursuant  to  the  direction  of  the 
Board  of  Directors  authorizing  the  Executive 
Director  to  cause  these  amendments  to  the 
bylaws  to  be  published  in  the  Federal 
Register. 

Henry  Rose, 

Secretary,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doa  BZ-lZon  FUad  »-V«2:  tM  am) 
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VETERANS  ADMINISTRATION 
38  CFR  Parts 

Allowanc*  In  Ueu  of  Government* 
Furnished  Headstone  or  Marker 

AOCNCy:  Veterans  Administration. 
ACTION:  Final  regulation. 

summary:  The  Veterans  Adminisbvtion 
has  increased  the  monetary  allowance 
payable  in  lieu  of  a  Government- 
furnished  headstone  or  marker  from  $59 
to  $63.  The  need  for  this  action  resulted 
from  the  fact  that  the  actual  cost  of  a 
Govemment-fumished  headstone  or 
marker  increased  from  $59  to  $63.  lie 
effect  of  this  action  is  to  permit  pajrment 
of  up  to  $63  in  lieu  of  a  Govemment- 
fumished  headstone  or  marker. 

DATE  This  change  is  effective  October  1, 
1981. 

RM  FtiRTHER  INFORMATION  CONTACT: 

T.  H.  Spindle.  Jr..  202-389-3005. 
SUPPLEMENTARY  INFORMATION:  On 
pages  6290  and  6291  of  the  Federal 
Register  of  February  11, 1982,  the 
Veterans  Administration  published  a 


proposed  amendment-to  38  CFR  3.1612. 
Interested  persons  were  given  until 
March  15, 1982,  to  submit  comments, 
suggestions,  or  objections  to  the 
proposed  amendment  of  S  3.1612. 

We  received  no  comments, 
suggestions,  or  objections  to  the 
proposed  amendment  of  §  3.1612.  The 
amendment  is  adopted  as  proposed. 

The  Administrator  hereby  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
this  regulation  affects  individual 
claimants  only.  Pursuant  to  5  U.S.C. 
605(b),  this  regulation  is  therefore 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

The  Veterans  Administration  has 
determined  in  accordance  with 
Executive  Order  12291  that  this 
regulation  is  nonmajor  because  it  simply 
implements  statutory  requirements  and 
woidd  have  little  or  no  economic  impact, 
in  itself. 

List  of  Subjects  in  38  CFR  Part  S 

Administrative  practice  and 
procedure.  Claims,  Handicapped.  Health 
care.  Pensions,  Veterans. 

(Catalog  of  Federal  Domestic  Assistance 
Program  number  is  64.101) 

Approved:  April  15, 1962. 

Robert  P.  NlmiDO, 

Administrator. 

PART  3— ADJUDICATION 

In  9  3.1612.  paragraph  (e)(2)(ii)  is 
revised  as  follows: 

(3.1612    Monetary  alowance  in  Reu  of  a 
Oovemment-fumished  headstone  or 
iitarfcer. 


(e)  Payment  and  amount  of  the 
allowance.  •  •  • 

(2)  The  amount  of  the  allowance 
payable  is  the  lesser  of  the  following: 

(ii)  The  average  actual  cost,  as 
determined  by  the  Veterans 
Administration,  of  headstones  and 
markers  furnished  at  Govenunent 
expense  for  the  fiscal  year  preceding  the 
fiscal  year  in  which  the  non- 
Govemment  headstone  or  marker  was 
purchased  or  the  services  for  adding  the 
veteran's  identifying  information  on  an 
existing  headstone  or  maricer  were 
purchased  The  average  actual  cost  of 
headstones  and  markers  furnished  at 
Government  expense  for  fiscal  year  1980 
(October  1, 1979  through  September  30, 


1980)  is  $59  and  $63  for  fiscal  year  1981 
(October  1. 1960  tiuvugh  September  3a 
1981). 

(nt  Doc  BZ-12074  FIM  S-S-K:  M6  «■! 
■UJMO  CODE  SSlfr-OI-M 


POSTAL  RATE  COMMISSION 

39  CFR  Part  3000 

[Dodcet  Na  RMS2-1:  Order  Na  430] 

Outside  Employment  and  Disclosure 
of  Financial  Interests;  Standards  of 
Conduct 

April  27. 19B2. 

agency:  Postal  Rate  Commission. 

action:  Final  rule. 

summary:  The  Postal  Rate  Commission 
is  amending  its  rules  governing  outside 
employment  and  disclosure  of  financial 
interests.  The  outside  employment  rule 
changes  allow  employees  who  are 
covered  by  the  Fair  Labor  Standards 
Act  to  (with  certain  limitations)  engage 
in  outside  employment  Subject  to  the 
same  limitations  imposed  on  covered 
employees,  employees  exempt  from  the 
provisions  of  the  Fair  Labor  Standards 
Act  may  engage  in  outside  employment 
if  the  outside  employment  does  not 
involve  professional  practice  or  activity. 
In  addition,  the  Commission  is  amending 
its  financial  disclosure  rules  to  bring 
these  rules  into  conformity  with  the 
Commission's  new  pay  system. 
EFFECnvE  date:  June  1, 1982. 
FOR  FURTHER  WTORMATION  CONTACT 
David  F.  Stover,  General  Counsel  Postal 
Rate  Commission.  Suite  50a  2000  L 
Sti«et.  N.W..  Washington.  D.C  20288; 
Telephone  (202)  254-3824. 
SUFFLEMENTARY  INFORMATION:  The 

Postal  Rate  Commission,  pursuant  to 
Executive  Order  11570  (35  FR  1813, 
November  28, 1970),  and  5  U.S.C.  553, 
(Pub.  L  89-554,  September  8, 1966,  80 
Stat  383)  amends  certain  provisions  of 
its  Standards  of  Conduct  which  deal 
with  outside  employment  and  financial 
disclosure. 

Outside  employment  amendments. 
Currently,  39  CFR  3000.735-307  provides 
that  Commission  employees  with  an 
annual  rate  of  salary  of  $20,000  or  more 
may  not  engage  in  any  outside 
employment  or  professional  ptSbtice, 
either  on  a  paid  or  unpaid  basis,  other 
than  teaching,  lecturing  or  writing,  or 
pro  bono  publico  activities  when 
rendered  for  a  recognized  organization, 
except  in  the  certain  circumstances. 
Furthermore,  this  section  provides  that, 
as  a  matter  of  general  poUcy,  outside  or 
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private  professional  work  or  practice, 
other  than  for  teaching,  lecturing  or 
writing,  or  pro  bono  publico 
representation  or  services,  is 
discouraged  and  will  be  approved  only 
in  unusual  circumstances. 

In  effect,  these  provisions  preclude 
Cdmmission  employees  earning  $20,000 
or  more  per  year  &om  engaging  in 
outside  employment  or  professional 
practice,  other  than  teaching,  writing, 
lecturing  or  pro  bono  representation, 
with  no  consideration  of  the  adverse 
effect,  if  any,  which  such  activities  might 
have  on  either  the  mission  of  the 
Commission  or  the  duties  or 
responsibilities  of  the  individual 
employee. 

At  the  time  the  Commission  selected 
$20,000  per  year  salary  as  the  dividing 
point  for  distinguishing  between  those 
who  would  be  generally  allowed  to 
engage  in  outside  employment  &om 
those  who  would  generally  be 
prohibited  from  outside  employment, 
$20,000  per  year  salary  was  roughly 
equivalent  to  the  salary  demarcation 
between  professional  or  supervisory 
positions,  and  nonprofessional  or 
nonsupervisory  positions.  Because  of 
inflation  this  $20,000  salary  level  no 
longer  reflects  this  distinction.  The 
Commission  believes  it  appropriate  to 
restore  the  original  intent  of  the 
Standards  of  Conduct  vis-a-vis  outside 
employment  by  linking  the 
determination  of  whether  one  is 
generally  able  to  engage  in  outside 
employment  to  the  type  of  position 
fulfilled  by  the  employee.  Thus,  Section 
307(a]  is  being  amended  to  limit  the 
prohibition  against  outside  employment 
to  those  employees  exempt  from  the  . 
provisions  of  the  Fair  Labor  Standards 
Act  As  employees  exempt  from  the  Fair 
Labor  Standards  Act  occupy 
professional  and  supervisory  positions, 
this  amendment  conforms  the 
Commission's  Standards  of  Conduct 
with  the  Commission's  original  intent 
when  it  adopted  the  Standards  of 
Conduct 

The  Commission  has  also  reexamined 
the  outside  employment  provisions 

''^  applicable  to  professional  and 
supervisory  employees.  The  primary 
reasons  for  the  general  prohibition 
against  outside  employment  for 
employees  occupying  these  positions  are 
the  Commission's  concerns  that  such 
outside  employment  (1]  may  impair  the 
employee's  job  performance,  (2)  may 

<^    result  in  criticism  of,  or  embarrassment 
to  the  Commission,  or  (3)  may  result  in 
potential  conflicts  of  interests.  The 
Commission  has  concluded  that  the  only 
type  of  outside  employment  which  is 
prone  to  the  above  abuses  is 


professional  outside  employment 
Hence,  the  Commission  has  detennined 
to  limit  the  prohibition  against  outside 
employment  for  professional  and 
supervisory  personnel  to  professional 
outside  employment 

As  an  adjunct  to  this  relaxation  of  the 
Commission's  Standards  of  Conduct  vis* 
a-vis  outside  employment  the 
Conmiission  beheves  it  appropriate  to 
emphasize  the  Commission's  interest  in 
preventing  outside  employment  which 
may  interfere  with  the  performance  of 
one's  job  or  otherwise  results  in  the  use 
of  one's  position  or  the  Commission's 
equipment  and  facilities  in  furtherance 
of  outside  employment  or  activity.  To 
accomplish  this  objective  (1)  a  new 
subsection  (b]  is  being  added  to  Section 
307,  and  (2)  subsection  307(c)(2)  is  being 
slightiy  modified. 

The  new  subsection  307(b)  indicates 
that  outside  employment  "shall  not  be 
conducted  on  Commission  time  or  with 
the  use  of  Commission  equipment  and 
facilities  or  with  the  assistance  of  other 
Commission  personnel."  To  insure  that 
the  breadth  of  the  clause  relating  to 
assistance  of  bther  Commission 
personnel  is  not  construed  beyond 
situations  where  an  employee  directs  or 
assigns  another  employee  to  assist  with, 
or  otherwise  uses  his  offidah  position  to 
obtain  assistance  in  an  outside 
employment  endeavor,  subsection  (b) 
also  includes  a  statement  that  the 
prohibition  against  assistance  of  other 
Commission  personnel  does  not  apply  to 
two  or  more  employees  independendy 
engaging  in  a  common  outside 
employment  or  activity.  Finally, 
subsection  307(c)(2)  is  being  modified 
slightiy  to  clarify  the  Commission's 
interest  in  prohibiting  outside 
employment  which  interferes  in  the 
performance  of  Commission  duties  and 
responsibilities. 

Financial  disclosure  amendments. 
Insofar  as  financial  disclosure  is 
concerned  the  Commission's  existing 
rules  are  intended  to  be  compatible  with 
the  Ethics  in  Government  Act  of  1978. 
Consistent  with  the  Ethics  in 
Government  Act  employees  whose 
positions  are  classified  at  GS-16  or 
above  are  required  to  submit  financial 
disclosure  statements  which  are 
available  to  the  pubhc  pursuant  to 
section  402(i)(2)  of  the  Commission's 
Standards  of  Conduct.  Employees  at  GS 
13-15  are  required  to  submit  identical 
financial  disclosure  statements  but  such 
statements  are  held  in  confidence. 

Recentiy  the  Commission  amended  its 
pay  policies  effectively  abolishing  GS 
pay  levels.  Under  the  new  pay  systems, 
Executive  Service  Levels  B  and  C  are 
comparable  to  GS  Levels  16  or  above 


and  EAS-25.  28.  and  Executive  Service 
Level  A  are  comparable  to  GS  Levels 
13-15. 

In  order  to  conform  the  Standards  of 
Conduct  to  the  new  pay  system. 
Executive  Service  Level  B  or  above  is 
being  substituted  for  "GS-16  or  above" 
in  section  402.  Also,  EAS-25  through 
Executive  Level  A  is  replacing  "GS-13 
through  GS-15."  Certain  otiier 
conforming  changes  are  also 
incorporated  as  necessary. 

Since  the  amendments  herein  involve 
matters  of  agency  organization  and 
procedure,  the  notice  requirements  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553)  do  not  apply. 

Lbt  of  Subjects  in  39  CFR  Part  3000 

Conflict  of  interests. 

PART  3000— STANDARDS  OF 
CONDUCT 

Accordingly,  pursuant  to  39  U.S.C. 
3603,  it  is  ordered  that,  effective  Jime  1, 
1982,  39  CFR  Part  3000,  Subparts  C  and  , 
D  are  hereby  amended  as  follows: 

1.  In  S  3000.735-307,  paragraph  (a)  is 
revised,  paragraphs  (b)  through  (i)  are 
redesignated  as  paragraphs  (c)  through 
(j),  a  new  paragraph  (b)  is  added  and 
newly  redesignated  paragraph  (d)(2)  is 
revised  to  read  as  follows: 

93000.735-307    Outside  •mptoymwit  and 
other  activity. 

(a)  No  employee  who  is  exempt  from 
the  provisions  of  the  Fair  Labor 
Standards  Act  shall  engage  in  any 
outside  professional  practice  or 
professional  activity,  either  on  a  paid  or 
unpaid  basis,  other  than: 

(1)  Teaching,  lecturing  or  writing  as 
provided  in  paragraph  (e)  of  this  section; 

(2)  Outside  professional  practice  with 
or  for  a  recognized  organization  which 
furnishes  professional  or  services  on  a 
pro  bono  publico  basis. 

(b)  An  activity  not  prohibited  by  this 
rule,  or  an  activity  permitted  by 
paragraph  (a)(1)  or  (a)(2)  of  this  section, 
shall  not  be  conducted  on  Commission 
time  or  with  the  use  of  Commission 
equipment  and  facilities  or  with  the 
assistance  of  other  Conmiission 
personnel  The  prohibition  against 
assistance  of  other  Commission 
personnel  does  not  apply  to  two  or  more 
employees  independently  engaging  in  a 
common  outside  employment  or  activity. 
***** 

(d)  *  *  • 

(2)  Outside  employment  which  tends 
to  impair  the  employee's  mental  or 
physical  capacity  for,  or  which 
otherwise  interferes  with,  performance 
of  his  or'her  Conunission  duties  and 
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responsitnlities  in  an  acceptable 
manner. 

S3000.735-S09    (Amanciadi 

2.  In  S  3000.735-309,  paragraph  (a), 
change  "5  3000.735-307(d)"  to 

"§  3000.735-307(e)". 

S300a735-401    [Afiwnded] 

3.  In  S  3000.735-401,  change 

"§  3000.375-307(1)"  to  "§  3000.735- 
307(g)". 

4.  In  §  3000.735-402.  paragraphs  (a)(3). 
(b)(2)  and  (3).  (h),  (i)(l)  and  the 
introductory  text  of  paragraph  (iK2)  are 
revised  to  read  as  follows: 

S  300a735-402    Reporting  wnploynwnt 
and  flnandl  IntwttB    regulfniptoyes 
(a)  •  *  • 

(3)  In  the  event  of  termination  of 
employment,  the  terminated  employee 
shall  file  a  financial  disclosure 
statement  if  the  terminated  employee 
was  at  Executive  Service  Level  B  or 
above,  and  has  not  in  the  interim 
accepted  another  position  which 
requires  a  financial  disclosure  statement 
satisfying  the  disclosure  requirements  of 
section  202  of  Pub.  L  95-521  (92  StaL 
1837).  The  financial  disclosure  statement 
for  the  terminated  employee  must  be 
filed  no  later  than  the  30th  day  after 
termination,  covering  the  preceding 
calendar  year  if  the  annual  May  15    ^ 
report  has  not  been  filed,  and  the 
portion  of  the  present  calendar  year  vp 
to  the  date  of  termination. 

(b)(2)  An  employee  whose  basic  rate 
of  pay  is  equivalent  to  or  greater  than 
EAS-25  adjusted  pursuant  to  39  U.S.C. 
3604. 

(3)  A  special  employee  whose  basic 
rate  of  pay  is  equivalent  to  or  greater 
than  EAS-25  as  adjusted  under  39  U.S.C. 
3604  who  is  reasonably  expected  to 
perform  the  duties  of  his  office  or 
position  for  more  than  sixty  days  in  a 
calendar  year. 

(h)  An  employee  who  believes  that  his 
position  has  been  improperly  included 
as  one  requiring  the  submission  of  a 
statement  is  entitled  to  obtain  a  review 
of  his  complaint  under  the  Commission's 
grievance  procedure. 

(i)(l)  The  designated  agency  official 
shall  hold  each  financial  disclosure 
statement  of  each  employee  who  is  paid 
basic  compensation  at  a  rate  equivalent 
to  or  greater  than  EAS-25  through 
Executive  Level  A  in  confidence.  The 
designated  agency  official  is  responsible 
for  maintaining  the  financial  disclosure 
statements  in  confidence  and  shall  not 


allow  access  to.  or  allow  information  to 
be  disclosed  from  a  statement  except  to 
carry  out  the  purpose  of  this  subpart 
The  designated  agency  official  may  not 
disclose  information  from  a  statement 
outside  the  Commission  except  as  the 
Chairman  of  the  Commission  may 
determine  for  good  cause  shown. 

(2)  The  Commission  shall  make  each 
financial  disclosure  statement  of  each 
employee,  including  Commissioners, 
paid  basic  compensation  at  a  rate 
equivalent  to  or  greater  than  Executive 
Service  Level  B  available  to  the  pubUc 
in  accordance  with  the  provisions  of 
paragraphs  (i)(2)(i)  and  (i)(2)(ii)  of  this 
section,  together  with  a  copy  of  the 
official  position  description  of  the 
Government  office  or  position  held  by 
the  reporting  individual  involved  (if 
available)  which  shall  be  added  to  such 
report  by  such  individuals'  designated 
agency  official 
***** 

By  the  Cmnmission. 
David  RHnis, 

Secretary. 

(FR  Doc  8Z-Uan  FSad  S-a-aZ:  «!«S  (ib| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[A-S-FRL-2115-4] 

Approval  and  Promulgation  Plans; 
Michigan 

aqency:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Final  rule;  correctioiL 

summary:  EPA  is  correcting  an  error  in 
the  codification  of  its  final  Rulemaking 
Action  for  the  Detroit  Edison  Company. 
Boulevard  Heating  Plant  in  Wayne 
County,  Michigan,  published  January  27. 
1962  (47  FR  3765).  This  action  merely 
corrects  that  error,  and  in  no  way 
affects  EPA's  final  approval  rulemaking 
actioa 

EFFECTIVE  DATE:  This  correction  notice 
becomes  effective  June  3, 1982. 

FOR  FURTHER  INFORMATION  CONTACR 

Ms.  Toni  Lesser,  Regulatory  Analysis 
Section,  U.S.  Environmental  Protection 
Agency,  230  South  Dearborn  Sb^et. 
Chicago,  Illinois  60604,  (312)  886-6037. 

SUPPLEMENTARY  INFORMATION:  On  May 
1, 1981,  the  State  of  Michigan  submitted 
Consent  Order  07-1981  for  the  Detroit 
Edison  Company,  Boulevard  Heating 
Plant  as  a  revision  to  the  Michigan  State 
Implementation  Plan  (SIP).  On  October 


28. 1961.  EPA  proposed  to  approve 
Consent  Order  07-1981  (46  FR  52140) 
and  on  January  27, 1982.  EPA  approved 
Consent  Order  07-1981  (47  FR  3765)  for 
the  Boulevard  Heating  Rant 

However,  the  January  27, 1982  (47  FR 
3765)  final  rulemaking  codification  was 
in  error.  The  codification  incorrectiy 
included  the  Boulevard  Heating  Plant  in 
the  tables  found  in  S  52.1175(e).  The 
table  does  not  apply  to  this  SIP  revision 
and  is  therefore  eliminated  from  the 
codification  which  is  revised  as  follows: 

The  amendment  to  Subpart  X  of  40 
CFR  Part  52,  Docket  A-5-FRL-2024-7. 
which  begins  on  page  3765  of  the 
Federal  Register  for  January  27. 1982,  is 
corrected  to  read  as  follows: 

Subpart  X-Michigan 

1.  Action  52.1170  is  amended  by 
adding  paragraph  (c)(48)  as  follows: 

S52.1170    Identiflcadonorplan. 

(c)  *  •  • 
•        •        •        •        * 

(48)  On  May  1. 1981,  die  State  of 
Midiigan.  through  the  Department  of 
Natural  Resources,  submitted  Consent 
Order  07-1981  for  the  Detroit  Edison 
Company.  Boulevard  Heating  IHant 
located  in  the  City  of  Detroit  Wayne 
County.  Under  Michigan  Rule 
336.1331(l)(a),  the  plant  was  restricted 
to  a  particulate  emission  limit  of  0.45 
pounds  of  particulate  per  1000  pounds 
Que  gas  or  an  equivalent  of  410  tons  per 
year.  The  Consent  Order,  purauant  to 
Michigan  Rule  333.1331(l)(d), 
establishes  a  new  limitation  for  the 
Boulevard  Plant  of  0.65  pounds  per  1000 
pounds  of  Que  gas  with  a  daily  limit  of 
0.9  tons  per  day  and  10  tons  per  year. 

Pursuant  to  the  provisions  of  5  U3.C. 
605(b],  the  Administrator  certified  on 
January  27, 1981  (46  FR  8709}  that  the 
attached  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

(Sec  110  of  the  Qean  Air  Act) 

List  of  Subjects  in  40  CFR  Part  5S 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

Dated:  April  23. 1962. 
VaUas  V.  Adamkus. 

Regional  Administrator. 
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40  CFR  Part  52 

[Dockst  No.  AH036VA;  A-3-FRL-2084-3] 

Approval  and  Promulgation  of 
Implementation  Plans  Approval  of 
Revision  of  the  Commonweaitti  of 
Virginia  State  Implementation  Plan 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

summary:  The  EPA  announces  the 
Administrator's  approval  of  an 
amendment  to  the  Commonwealth  of 
Virginia's  State  Implementation  Plan 
(SIP).  On  August  la  1981.  Virginia 
submitted  a  revision  to  the  Virginia  SIP, 
consisting  of  the  relocation  and 
modification  of  the  new  source  review 
provisions  for  major  stationary  sources 
Jpcating  in  nonattainment  areas.  This 
revision  was  necessary  to  meet  recent 
EPA  requirements  for  review  of  new 
sources. 

EFFECTIVE  DATE:  June  3, 1982. 
ADDRESSES:  Copies  of  the  SIP  revision 
and  the  accompanying  support 
documents  are  available  for  publ/c 
inspection  during  normal  business  hours 
at  Uie  following  locations: 
U.S.  Environmental  Protection  Agency, 
Region  III,  Air  Programs  and  Energy 
Branch,  Sixth  and  Walnut  Streets, 
Philadelphia,  Pennsylvania  19106, 
Atten:  Patricia  Sheridan; 
Virginia  State  Air  Pollution  Control 
Board.  Room  801.  Ninth  Street  Office 
Building,  Richmond.  Virginia  23219, 
Atten:  Mr.  John  M.  Daniel,  Jr.; 
Public  Information  Reference  Unit,  EPA 
Library,  Room  2922,  U.S. 
Environmental  Protection  Agency,  401 
"M"  Street  SW.,  Washington,  D.C 
20460; 
The  Office  of  the  Federal  Register,  1100 
L  Street  ^4W.,  Room  6401. 
Washington,  D.C.  20480. 

FOR  FtiRTHER  INFORMATION  CONTACT: 

Ms.  Carol  D.  Peters  at  the  Region  III 
address  stated  above  or  call  215/597- 
9139. 

SUPPLEMENTARY  INFORMATION:  On 

August  18. 1981  the  Commonwealth  of 
Virginia  submitted  a  revision  to  the 
Virginia  State  Implementation  Plan 
(SIP].  This  revision  consists  of  the 
relocation  and  modification  of  the  new 
source  review  provisions  for  major 
stationary  sources  locating  in 
nonattainment  areas.  The  provisions  are 
being  relocated  from  Part  11,  (General 
Provisions)  to  Part  VUI  (Permits-Major 
Stationary  Sources  and  Major 
Modification,  Prevention  of  Significant 
Deterioration  Areas  or  Nonattainment 
Areas).  Amendments,  as  necessary  to 


facilitate  the  above  relocation,  are  also 
included  for  the  following: 

(1)  Part  I  (DefiniUons). 

(2)  Part  rv.  Rule  EX-4  (Emission 
Standards  for  Particulate  Emissions 
bom  Manufacturing  Operations). 

(3)  Part  V  (Special  Provisions^. 

(4)  Appendix  L  (Prevention  of 
Significant  Deterioration  Areas). 

The  revision  is  intended  to  meet  the 
newly  promulgated  requirements  of  40 
CFR  51.18(j). 

The  proposed  rulemaking  notice  (46 
FR  63082.  December  30, 19^)  gives  a 
detailed  description  of  the  changes 
being  finaUzed  in  today's  notice.  The 
notice  also  invited  the  public  to 
comment  on  the  revision.  No  public 
conunents  were  received. 

EPA  Evaluation:  The  changes  to  Parts 
I,  n,  IV,  V,  and  VUI  have  been  reviewed 
by  EPA  and  are  acceptable. 

The  definitions  that  are  added  or 
modified  in  Section  1.02  relate  to  the 
general  provisions  of  the  regulations  and 
are  approved.  The  relocation  of  several 
of  the  definitions  from  this  section  to 
Section  8.02  is  acceptable  as  they  relate 
specifically  to  that  section  of  the 
regulations. 

The  changes  to  Part  II  (General 
Provisions),  and  Part  IV,  Rule  EX-4 
(Emission  Standards  for  Particulate 
Emissions  from  Manufacturing 
Operations)  are  a  result  of  the  relocation 
of  the  permitting  provisions  for  major 
stationary  sources  and  major 
modifications  locating  in  nonattainment 
areas.  As  there  are  now  similar 
provisions  in  Section  8.02,  these  changes 
are  being  approved. 

Until  the  present  action,  EPA  had 
considered  Part  V  as  having  been 
submitted  for  informational  purposes 
only.  The  Commonwealth  has  asked 
EPA  to  include  Part  V  in  the  SIP  because 
of  recent  additions  to  this  Part  Part  V 
was  first  submitted  August  14, 1975. 
Amendments  to  Part  V  were  submitted 
October  20, 1976,  September  20, 1978, 
September  6, 1979,  September  21, 1979 
and  August  18, 1981. 

EPA  is  now  approving  the  following 
sections  of  Part  V,  as  submitted  on  the 
dates  specified  in  parenthesis. 

(1)  5.01  (8/14/75),  Applicability. 

(2)  5.02.  CompUance,  (a)  (9/20/78). 
(b)^d)  (10/20/761,  and  (e)  (9/20/78). 

(3)  5.03  (10/20/76),  Performance 
Testing. 

(4)  5.04,  Monitoring,  (a)  (9/20/78),  (b)- 
(d)  (10/20/76).  (e)  (9/20/78).  and  (f)  (10/ 
20/76).' 

(5)  5.05  (10/20/76),  Notification, 
Records  and  Reporting. 

(6)  5.10  (9/20/78),  Applicability  and 
Designation  of  Affected  Facility. 

(7)  5.12  (9/21/79),  Standard  for  Visible 
Emissions. 


(8)  5.13  (8/14/75),  Standard  for 
Fugitive  Dust/Emissions. 

(9)  5.14  (9/20/78).  Monitoring. 

(10)  5.15  (9/20/78),  Test  Methods  and 
Procedures. 

(11)  5.16  (9/20/78),  Waivers. 

(12)  5.17  (8/14/75),  Traffic  Hazard. 

(13)  5.40  (9/6/79).  Applicability  and 
Designation  of  Affected  Facility. 

(14)  5.42  (8/18/81),  Standard  for 
Stationary  Sources. 

(15)  5.43  (8/18/81),  Standard  for  Major 
Stationary  Sources  (Nonattainment 
Areas). 

(16)  5.44  (8/18/81),  Standard  for  Major 
Stationary  Sources  (Prevention  of 
Significcmt  Deterioration  Areas). 

(17)  5.45  (9/6/79).  Comphance  with 
other  Standards. 

EPA  will  not  act  on  any  of  the 
following  sections  of  Part  V  for  the 
reasons  specified  below  for  each. 

(1)  Rule  NS-2.  (Standards  of 
Performance  for  Odorous  Emissions). 
EPA  does  not  regulate  odorous 
emissions. 

(2)  Rule  NS-3.  (Environmental 
Protection  Agency  Standards  of 
Performance  for  New  Stationary 
Sources).  EPA  delegated  the  authority 
for  the  Standards  of  Performance  for 
New  Stationary  Sources  (NSPS)  to  the 
Commonwealth  of  Virginia  on  December 
30, 1975  and  was  aimounced  in  the 
Federal  Register  on  February  26, 1078 
(41  FR  8346). 

(3)  Section  5.02(f)  (Stack  Heights). 
This  section  differs  from  Section  123  of 
the  Clean  Air  Act  in  that  the  Act  relates 
to  the  setting  of  an  emission  lunit  while 
the  Commonwealth's  regulations  deal 
with  compliance  with  the  emission  limit 
Any  stack  height  not  just  that  in  excess 
of  good  engineering  practices,  can  have 
no  effect  on  compliance  with  an 
emission  standard.  The  Commonwealth 
has  agreed  to  revise  this  section  and 
therefore,  EPA  will  take  no  further 
action  until  the  revised  SIP  is  submitted. 

Part  Vm,  Section  6.02  is  a  new  section 
and  has  been  found  to  meet  the  newly 
promulgated  requirements  of  40  CFR 
51.18(j).  Therefore,  EPA  is  approving  this 
section. 

Appendix  L  specifies  which  areas  are 
subject  to  the  Prevention  of  Significant 
Deterioration  (PSD)  regulations  for  each 
criteria  pollutant.  Appendix  L  is 
approved. 

Conclusion 

The  Administrator's  decision  to 
approve  the  proposed  revisions  was 
based  on  a  determination  that  the 
amendments  meet  the  requirements  of 
Section  110(a)(2)  of  the  Clean  Air  Act 
and  40  CFR  Part  51,  Requirements  for 
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Preparation,  Adoption  and  submittal  of 
State  Implementation  Plans. 

As  a  result  of  EPA's  decision  to 
approve  this  revision  to  the  Virginia 
Implementation  Plan,  40  CFR  52.2420 
(Identification  of  Plan)  is  being  Revised 
as  shown  below.  Under  Executive 
Order  12291,  EPA  must  judge  whether  a 
regulation  is  major  and  therefore  subject 
to  the  requirement  of  a  Regulatory 
Impact  AJialysis.  This  regulation  is  not 
judged  to  be  major  since  it  merely 
approves  actions  taken  by  the  State  and 
does  not  establish  any  new 
requirements. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  (60  days  of  today). 
This  action  may  not  be  challenged  later 
,  in  proceedings  to  enforce  its 
"  requirements.  (See  Sec.  307(b)(2).) 
(42  U.S.C  7401-7642) 

List  of  Subjects  in  40  CFR  Part  52 

Air  Pollution  control,  Ozone,  Sulfur 
oxides,  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Pian  for  the 
Commonwealth  of  Virginia  was  approved  by 
the  Director  of  the  Federal  Register  on  July  1, 
1981. 

Dated:  April  28, 1982. 
Anne  M.  GoTSttch, 

Administrator. 


PART  S2-APPR0VAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40,  Part  52  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

Subpart  W— Virginia 

1.  Section  52.2420  is  amended  by 
adding  paragraphs  (c)  (64)  tiiru  (60)  as 
follows: 

§52.2420    Mwitiflcatlon  plan. 

(c)  •  *  * 

(64)  Amendments  to  Part  V,  SS~5.01. 
5.13,  and  5.17  as  submitted  on  August  14, 
1975  by  the  Secretary  of  Commerce  and 
Resources. 

(65)  Amendments  to  Part  V,  S9  5.02 
(b)-(d).  5.03.  5.04  (bHd)  and  (f),  and  5.05 
as  submitted  on  October  20, 1976  by  the 
Secretary  of  Commerce  and  Resources. 

(66)  Amendments  to  Part  V.  {§  5.02  (a) 
and  (e),  5.04  (a)  and  (e),  5.ia  5.14.  5.15. 
and  5.16  as  submitted  September  20. 


1978  by  the  Secretary  of  Commerce  and 
Resources. 

(67)  Amendments  to  Part  V,  55  5.40 
and  5.45  as  submitted  on  September  6. 

1979  by  the  Secretary  of  Conunerce  and 
Resources. 

(68)  Amendment  to  Part  V,  {  5.12  as 
submitted  on  September  21, 1979  by  the 
Secretary  of  Commerce  and  Resources. 

(69)  Amendments  to  Part  L  5  XSXl,  Part 
n,  55  2.31,  2.33  (a)-{e),  (g),  (k).  and  (m). 
Part  IV,  Rule  Ex-4.  S  4.41(b)(4).  Part  V. 
Rule  NS-4.  55  5.42,  5.43,  and  5.44,  Part 
Vm.  5  8.02  and  Appendix  L  as  submitted 
August  18. 1981  by  the  Secretary  of 
Conmierce  and  Resources. 
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40  CFR  Part  52 
[A-«-FRL-2098-7] 

Approval  and  Promulgation  of 
Revisions  to  ttie  Arlcansas  State 
Implementation  Plan  Regarding 
Intergovernmental  Consultation, 
Interstate  PoHution  Abatement,  and 
Composition  of  ttie  Arlcansas 
Commission  on  Pollution  Control  and 
Ecology 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rulemaking. 

summary:  The  purpose  of  this  notice  is 
to  approve  various  minor  revisions  to 
the  Arkansas  State  Implementation  Plan 
(SEP)  that  were  submitted  by  the 
Arkansas  Department  of  Pollution 
Contiwl  and  Ecology  (ADPCE)  on 
January  9, 198a  in  fulfiUment  of  the 
Federal  Clean  Air  Act  Amendments  of 
1977.  The  Environmental  Protection 
Agency  (EPA)  conditionally  approved 
plan  revisions  on  January  29. 1980.  that 
were  submitted  to  meet  the 
requirements  of  Part  D  (Plan 
Requirements  for  Nonattainment  Areas) 
of  the  Act  The  revisions  being  acted  on 
today  are  specific  new  non  Part  D 
requirements  and  relate  to 
intergovernmental  consultation, 
interstate  pollution  abatement  and 
composition  of  the  Arkansas 
Commission  on  Pollution  Control  and 
Ecology  to  insure  protection  of  the 
public  interest  in  air  quality  planning 
and  implementation.  In  reviewing  the 
State's  submittal,  EPA  assessed  the 
ability  of  the  revisions  to  meet  the  new 
requirements  of  the  1977  amendments. 
EFFECTIVE  DATE:  This  action  will  be 
effective  on  July  6. 1982.  unless  notice  is 
received  by  30  days  from  date  of 
publication  that  someone  wishes  to 
submit  adverse  or  critical  comments. 


:  A  copy  of  the  State's 
submittals  and  incorporation  by 
reference  materials  are  available  for 
review  during  normal  business  hours  at 
the  following  locations:  i   -^ 

Environmental  Protection  Agency.  Air^* 

Branch.  Region  6, 1201  Ehn  Street 

Dallas,  Texas  75270 
Environmental  Protection  Agency. 

Public  Information  Reference  Unit 

(PM-213),  EPA  Library,  401  M  Street 

SW..  Washington,  D.C.  20460 
TTie  Office  of  the  Federal  Register,  1100 

L  Street  NE.  Room  8401.  Washington. 

D.C  20460 

FOR  FURTHER  INFORMATION  CONTACT: 

John  R.  Hepola.  Chief,  State  Programs 
Section.  Air  Branch,  Air  and  Waste 
Management  Division.  EPA  Region  6. 
1201  Ehn  Sh«et  Dallas.  Texas  75270. 
Hione:  (214)  767-2742. 

SWPLEMCNTARY  INFORMATION:  On 
January  9. 198a  the  Arkansas 
Department  of  Pollution  Control  and 
Ecology  (ADPCE)  submitted  minor 
revisions  to  the  Arkansas  SIP  in 
fulfillment  of  the  Federal  Clean  Air  Act 
Amendments  of  1977.  These  revisions 
relate  to  new  non  Part  D  requirements 
for  intergovernmental  consultation, 
interstate  poUution  abatement  and 
composition  of  the  Arkansas 
Commission  on  Pollution  Control  and 
Ecology.  EPA  has  reviewed  the  State's 
submittals  and  developed  an  Evaluation 
Report  '  which  describes  the  new  1977 
requirements  and  evaluates  the  State's 
efforts  to  satisfy  those  requirements. 
This  evaluation  report  is  available  for 
review  during  normal  business  hours  at 
the  addresses  listed  above. 

The  Arkansas  Department  of  Pollutioa 
Control  and  Ecology  (ADPCE)  has 
revised  the  Arkansas  State 
Implementation  Plan  to  include  the 
following  non  Part  D  requirements: 

•  Intei:govemmentaJ  Consultation. 
Section  121  of  the  Clean  Air  Act  requires 
intergovernmental  consultation  and 
coordination  among  State  and  local 
officials  in  the  achievement  of  national 
air  quality  planning  and  management 
As  the  lead  agency  responsible  for 
statewide  air  poUution  control  and 
abatement  the  ADPCE  has  developed 
and  implemented  a  formal  State  process 
for  consultation  and  planning  with 
relevant  local  governmental 
organizations  having  responsibility  for 
any  SEP  revision  process.  The  ADPCE  " 
has  entered  into  a  formal  agreement  of 
understandiiig  with  a  designated 
metropolitan  planning  organization  and 
the  Arkansas  State  Highway  and 


■  Evaluation  Report  for  Rcvisioiis  to  the  Aiianaaa 
Slate  Implementatioii  Plan  as  Required  by  the  1977 
Clean  Air  Act  AmendBiefita.  Marcfa  1982. 
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Transportation  Department  for 
transportation  related  air  quality 
planning  in  a  certain  area  of  the  State. 

•  Interstate  Pollution  Abatement 
Section  126(a)(1)  requires  each  major 
proposed  new  or  modified  source  to 
provide  written  notice  to  all  States  in 
which  the  air  pollution  level  will  be 
adversely  affected  by  such  source. 
Section  126(a)(2)  requires  the  State  to 
identify  all  major  existing  stationary 
soiux;e8  which  may  adversely  affect  the 
air  pollution  level  in  neighboring  States, 
and  to  provide  the  identity  of  these 
sources  to  all  affected  States.  The 
Arkansas  agency  has  agreed  to  conduct 
the  new  source  notification  required  by 
section  126(a)(1)  in  a  letter  of 
commitment  dated  March  31, 1982,  from 
the  Director  of  the  ADPCE  to  EPA. 
Arkansas  determined  that  there  are  no 
major  existing  sources  in  the  State 
which  adversely  affect  the  air  pollution 
level  in  neighboring  States.  In  a  letter 
dated  November  30, 1977.  from  the 
Director  of  the  ADPCE  to  EPA  and 
neighboring  States,  the  ADPCE  did 
identify  all  sources  having  the  potential 
to  emit  more  than  100  tons/year 
uncontrolled. 

•  State  Boards.  Section  128(a)(1) 
requires  that  any  board  or  body  which 
approves  permits  or  enforcement  orders 
must  contain  a  majority  of  members 
who  represent  the  public  interest,  and 
do  not  derive  any  significant  portion  of 
their  income  from  persons  or  businesses 
subject  to  the  board  or  body's  permits  or 
enforcement  orders.  Section  128(a)(2) 
requires  that  the  members  of  such  board 
or  body  adequately  disclose  any 
potential  conflicts  of  interest  Section 
82-1903  of  the  Arkansas  Water  and  Air 
Pollution  Control  Act  requires  that  the 
members  of  the  Arkansas  Commission 
on  Pollution  Control  and  Ecology 
(ACPCE)  be  composed  of  members 
designated  by  and  from  other  State 
agencies,  as  well  as  members  from  the 
public.  Sections  3  and  4  of  the  Arkansas 
Code  of  Ethics  Law  prohibit  any  State 
official  from:  securing  special  privileges 
by  use  or  reason  of  bis  office,  accepting 
employment  or  engaging  in  any  activity 
which  would  reasonably  require  or 
induce  him  to  disclose  confidential 
information,  or  using  confidential 
information  for  personal  gain  or  benefit. 
Sections  5  and  6  of  the  Code  of  Ethics 
require  the  members  of  the  ACPCE  and 
the  Director  of  the  ADPCE  to  file  an 
aimual  financial  disclosure  statement 
By  incorporation  of  these  requirements 
into  the  Arkansas  SIP,  it  is  the  State's 
intent  and  desire  that  the  interests  of  the 
public  be  adequately  protected. 

The  revisions  included  in  this 
approval  notice  are  considered  minor  in 


nature  and  noncontroversial.  EPA  is 
approving  them  without  prior  proposal. 
This  action  will  be  effective  60  days 
from  the  date  of  the  Federal  Regbler 
notice.  However,  if  notice  is  received 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments, 
this  action  will  be  withdrawn  and  two 
subsequent  notices  will  be  published 
before  the  effective  date.  One  notice  will 
withdraw  the  final  action  and  another 
^__^11  begin  a  new  rulemaking  by 

announcing  a  proposal  of  the  action  and 
establishing  a  comment  period. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  withiia  60  days  of  the  date  of  this 
notice.  This  action  may  not  be 
challenged  later  in  the  proceeding?  to 
enforce  its  requirements.  (Sec.  307(b)(2).) 

Under  5  U.S.C.  Section  605(b),  I  certify 
that  SIP  approvals  do  not  have  a 
significant  economic  impact  on  a 
si^bstantial  number  of  small  entities. 
(See  46  FR  8709.) 

Incorporation  by  reference  of  the 
State  hnplementation  Plan  for  the  State 
of  Arkansas  was  approved  by  the 
Director  of  the  Federal  Register  on  July 
1, 1981.  This  notice  of  final  rulemaking  is 
issued  under  the  authority  of  section  110 
of  the  Clean  Air  Act  as  amended,  42 

U.S.C.  74ia 


List  of  Subjects  In  40  CFR  Port  52 

Air  pollution  control,  Ozone,  Sulfur 
oxides.  Nitrogen  oxides.  Lead, 
Particulate  matter.  Carbon  monoxide, 
and  Hydrocarbons. 

Dated:  April  22, 1962.  • 
Anne  M.  Gonuch, 

Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  I,  Titie  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows:  ^ 

Subpart  E—ArfcansM 

1.  Section  52.170  is  amended  by 
adding  paragraph  (c)(18)  as  follows: 

$52,170    MentHlcMon  of  plan. 

(c)  •  •  • 

(18)  Revisions  to  the  plan  for 
intergovernmental  consultation, 
interstate  pollution  abatement  and 
composition  of  the  Arkansas  » 


Commission  on  Pollution  Control  and 
Ecology  were  submitted  to  EPA  by  the 
Arkansas  Department  of  Pollution 
Control  and  Ecology  on  January  9, 1980. 

[FR  Doc  n-van  FIM  i-^-tZ:  8:45  amj 
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40CFRPart81 

[A-6-FRL-2102-7] 

State  of  New  Mexico:  Designation  of 
Areas  for  Air  Quality  Planning 
Purposes 

aqency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  This  document  redesignates 
New  Mexico's  Bernalillo  County  from 
nonattaiimient  to  attainment  with 
respect  to  ozone.  This  action  is 
necessary  because  EPA  has 
promulgated  a  revised  standard  for 
ozone. 

EFFECnvi  DATE  This  action  will  be 

effective  on  July  6, 1982  unless  notice  is 

received  within  30  days  that  someone 

wishes  to  submit  adverse  or  critical 

conunents. 

ADDRESS:  Written  comments  should  be 

addressed  to  Estela  Wackerbarth  of  the 

EPA  Region  6  Air  Branch  (address 

below).  Envirorunental  Protection 

Agency.  1201  Elm  Street— 28th  Floor, 

Dallas,  Texas  75270. 

FOR  FURTHER  INFORMATION  CONTACT: 

Estela  Wackerbarth.  Chief, 

Implementation  Plan  Section,  Air  and 

Waste  Management  Division, 

Environmental  Protection  Agency, 

Region  6,  Dallas,  Texas  75270,  (214)  767- 

1518. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  3. 1978  at  43  FR  9016,  the 
Administrator  promulgated  attainment 
status  designations  for  the  State  of  New 
Mexico  for  ozone  and  other  pollutants. 
The  designations  were  effective 
immediately  and  public  cenunent  was 
soUcited.  On  September  11, 1978  at  43 
FR  40412  in  response  to  comments 
received,  the  Administrator  revised  and 
amended  certain  of  the  original 
designations.  Bernalillo  County  was 
designated  as  a  nonattainment  area  for 
ozone  in  the  March  3, 1978,  rulemaking. 
This  designation  remained  unchanged  in 
the  September  11, 1978,  rulemaking.  On 
February  8, 1979,  EPA  promulgated  a 
revised  ozone  standard  from  0.08  parts 
per  million  (ppm)  to  0.12  ppm.  Based 
upon  this  revised  standard  EPA  is 
amending  the  list  in  accordance  with  the 
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provisiona  of  section  107(d)(5)  of  the 
Clean  Air  Act.  EPA  is  redesignating 
Bernalillo  County  from  nonattainment  to 
attainment  for  ozone. 

Redesignation  of  Bernalillo  County 

In  Air  Quality  Control  Region  (ACQR) 
152,  the  Bernalillo  County  area  is 
designated  as  nonattainment  for  the 
primary  ozofae  standard  (43  FR  9016, 
March  3. 1978).  The  Bernalillo  County 
area  redesignation  from  nonattainment 
to  attainment  is  based  upon  EPA's 
revision  of  the  ozone  standard  from  0.08 
ppm  to  0.12  ppm  and  EPA's  review  » of 
supporting  data  collected  during  the 
years  1979. 1980  and  1981  which  indicate 
that  the  average  aimual  exceedances  is 
less  than  one,  thus  meeting  EPA's 
criteria  for  attainment.  Therefore,  EPA  is 
redesignating  the  Bernalillo  County  area 
"from  nonattainment  to  attainment 

The  public  should  be  advised  that  this 
action  will  be  effective  60  days  from  the 
date  of  this  notice.  However,  if  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments,  this  action  will  be  withdrawn 
and  a  subsequent  notice  published 
before  the  effective  date.  The 
subsequent  notice  will  withdraw  the 
final  action  and  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  6, 1982.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  sec 
307(b)(2).] 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  e05(b),  the 
Administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709). 

This  notice  of  final  rulemaking  is 
issued  under  the  authority  of  section 
107(d)  of  the  Clean  Air  Act  as  amended. 
(42  U.S.C  7407(d)) 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks, 
Wilderness  areas. 


'  EPA  Evaluation  Report,  Bernalillo  County-Ozone 
redesignation  dated  March  1982.  Thia  report  it 
available  for  public  inspection  at  the  Region  VI 
Office  of  EPA  in  Dallaa,  Texaa. 


Dated:  April  22, 1962. 
Anne  M.  Ganuch. 
Administrator. 

PART  81-OESIGNATION  W^^REAS 
FOR  AIR  QUALmr  PLANNING 
PURPOSES 

Subpart  C  of  Part  81  of  Chapter  1. 
Tide  40  of  die  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  In  S  81.332— New  Mexico,  the 
attainment  status  designation  table  for 
ozone  (OJ  is  amended  by  revising  the 
designation  for  portion  of  Bernalillo 
County  fit)m  "does  not  meet  primary 
standards"  to  "cannot  be  classified  or 
better  than  national  standards."  The 
amended  portion  of  the  New  Mexico— 
O,  Table  for  §  81.332  reads  as  set  forth 
below. 

SS1.332    NewMexica 


New  Mexico— O. 


Daaimlad  ■«■          Does  not  naet 

Cannpllia 

bemrtan 
nMnm 
•tandanla 

•             •             •             • 

• 
1- 

•            •            •            • 

• 
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40CFRPart81 

[A-1-FRL-2090-1] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Attainment  Status 
Redesignations:  Maine 

AOENCy:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  EPA  is  approving  the 
redesignation  of  the  municipahty  of 
Lincoln.  Maine  fix)m  attainment  to 
nonattainment  with  respect  to  the  total 
suspended  particulates  (TSP)  ambient 
air  quality  standards.  This  action,  which 
is  being  taken  at  the  request  of  the  State 
of  Maine  and  under  the  provisions  of  the 
Clean  Air  Act  is  based  on  monitoring 
data  showing  exceedances  of  the 
secondary  standard  for  air  quahty. 
DATE:  This  action  will  be  effective  on 
June  3, 1982,  unless  notice  is  received  on 
or  before  30  days  after  pubhcation,  that 
someone  intends  to  submit  adverse  or 
critical  comments. 
addresses:  Copies  of  die  state 
submittal  are  available  for  public 
inspection  during  normal  business  hours 
at  the  U.S.  Environmental  I>rotection 
Agency,  Region  L  Air  Branch.  Ro<Hn 


1903.  JFK  Federal  Building.  Boston. 
Massachusetts  02203;  U.S. 
Environmental  Protection  Agency  Ihibbc 
Information  Reference  Unit  Room  ^^Q??. 
401  M  Street  S.W..  Washington.  IX: 
20460;  and  the  Maine  £)epartment  of 
Environmental  Protection.  Bureau  of  Air 
Quahty  Control  State  House  Station  17. 
Augusta.  Maine  04333. 

Written  comments  slioaid  be 
addressed  to  Hariey  F.  Laing.  Chief.  Air 
Branch.  U.S.  Environmental  Protection 
Agency,  Region  L  Room  1903,  JFK 
Federal  Building.  Boston.  Massachusetts 
02203. 


FOR  FURTHER  RrORMAnOW  CONTACT 

John  Courder,  Air  Brancii.  EPA  Region  L 
Room  1903,  JFK  Federal  Building, 
Boston,  Massachusetts  02203,  (617)  22S- 
4448. 

SUPPLEMENTARY  NM^MIMATKM:  Section 
107(d)  of  the  Clean  Air  Act  requires  all 
areas  of  the  nation  to  be  designated  as 
attaining  the  National  Ambient  Air 
Quality  Standards  (NAAQS);  as  not 
attaining  the  NAAQS;  or  as  being 
unclassifiable  with  respect  to  their 
attainment  status  for  each  pollutant  for 
which  there  is  a  NAAQS.  Attainment/ 
nonattainment  designations  are 
recommended  by  the  state  land 
approved  or  revised  as  necessary  by 
B'A.  The  purpose  of  maldng  these 
designations  is  to  determine  which 
areas  within  the  state  require  additional 
air  pollution  control  measures  to  ensure 
attainment  of  the  appropriate  NAAQS. 

Original  designations  for  the  state  of 
Maine  were  published  in  the  March  3, 
1982  Federal  Register  (43  FR  8962)  and 
were  codified  in  the  Code  of  Federal 
Regulations  at  40  CFR  8142a  At  diet 
time  Lincola  as  a  part  of  AQCR 109. 
was  designated  attainment  for  TSP. 

The  state's  request  for  redesignation 
for  Lincoln  fix)m  attainment  to 
nonattainment  for  TSP  is  based  on 
monitoring  data  showing  seventy-six    - 
exceedances  of  the  24  hour  secondary 
standard. 

Of  these  seventy-six  exceedances. 
there  were  ten  exceedances  of  the  24 
hour  primary  standard.  These 
exceedances  reflect  data  which  was 
collected  through  July  1981.  The  DEP  has 
requested  redesignation  to 
nonattainment  for  the  area  within  the 
corporate  boundaries  of  Lincohi.  A  full 
description  of  the  proposed  TSP 
nonattainment  area  is  contained  in  the 
state  submittal  of  September  22, 1981 
which  is  available  for  public  inspection 
at  the  addresses  given  in  this  notice. 

Since  this  action  affects  only  the 
designated  air  quahty  status  of  a  limited 
geographical  area,  this  rulemaldng  is 
considered  noncontrovereiaL  Based  on 
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past  experience  with  similar  actions  in 
Region  I,  no  adverse  or  critical 
comments  are  expected.  Therefore,  this 
action  is  being  published  as  a  final 
rulemaking.  EPA  believes  that 
publishing  a  notice  of  proposed 
rulemaking  is  unnecessary. 

However,  IT  notice  is  received  within 
30  days  of  the  date  of  publicatisn  of  this 
Federal  Register  notice  that  somoene 
wishes  to  submit  adverse  or  critfral 
comments,  this  action  will  be  withdrawn 
and  two  subsequent  notices  will  be 
published  before  the  effective  date.  One 
notice  will  withdraw  the  Hnal  action 
and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effsctive  60  days  from  the 


date  of  pubUcation  of  this  Federal 
Register  notice. 

"Hie  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  Section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  today).  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

Lists  of  Subjects  in  40  CFR  Fart  81 

Air  pollution  control,  Nation^parks. 
Wilderness  areas. 

Dated:  April  22, 1982. 
Anne  M.  Gonuch. 

Administrator. 


PART  81— DESIGNATION  OF  AtRtlDAUTY  CONTROL  REGIONS 

Part  81  of  Chapter  I,  Tide  40  of  the  Code  of  Federal  Regulations  is  amended  as 
follows: 

1.  In  I  81.320  the  attainment  status  designation  table  for  TSP  is  revised  to  read 
as  follows: 


S  81.320    Mam*. 


Maine-tsp 
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DoMOOt 

meMprimary 

standsrds 

OoMnot 

mort 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  61 

(Docket  No.  FEMA-FIA] 

National  Flood  Inaurance  Program 
Coverage,  Sales  and  Losa  Prevention 
Provialona 

agency:  Federal  Insurance 
Administration  (FIA),  FEMA. 
action:  Final  rule. 

SUMMARY:  This  rule  revises  the  National 
Flood  Insurance  Program  (NFIP) 
regulations  dealing  with  flood  insurance 
coverage.and  the  Standard  Flood 
Insurance  Policy  (SFIP)  terms  and 
provisions.  The  purpose  of  the 
amendment  is  to  revise  the  Program  • 
regulations  to  reflect  improvements  in 
the  Flood  Insurance  Manual  used  by 
private  sector  property  insurance  agents 


and  brokers  in  producing  flood 
insurance  business,  coverage  changes  in 
the  contract  of  flood  insurance,  and 
advances  in  flood  hazard  mitigation 
engendered  by  the  President's  Executive 
Order  11988  and  FEMA's  implementing 
regulations,  at  44  CFR  Part  9.  In  the  case 
of  the  SFIP,  Dwelling  Form,  the 
amendment  will  also  result  in  a  more 
readable  flood  insurance  contract, 
consistent  with  private  sector  personal 
insurance  lines  practices.  Where 
appropriate,  the  SFIP  General  Property 
Form  has  been  amended,  consistent 
with  the  changes  in  the  Dwelling  Form. 
DATE:  This  rule  will  be  effective  June  1, 
1982,  so  as  to  be  effective  at  the  same 
time  as  the  new  NFIP  Insurance  Manual 
and  Rate  Revision.  It  is  imperative  that 
these  matters  be  placed  into  effect  on 
the  same  day. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donald  L  Collins,  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Administration,  Room  429,  500  "C" 


Street  SW.,  Washington,  D.C.  20472. 
Telephone  Number  (202)  287-0740. 

SUPPLEMENTARY  INFORMATION:  On 

December  30, 1981,  FEMA  published  for 
comment  in  the  Federal  Register  (VoL 
46,  Page  63085)  a  proposed  rule 
containing  revisions  to  the  SFIP  which 
were  intended  to  support  the  major 
FEMA  goals  of,  in  the  near  term, 
attaining  greater  administrative 
effectiveness  in  the  operation  of  the 
NFIP  and,  for  the  longer  term,  an 
enhanced  level  of  fiscal  self-sufficiency 
in  terms  of  reductions  in  the  cost  of  the 
Program.  Thus,  both  risk  management 
and  cost  containment  are  being 
achieved  through  the  addition  of 
coverage  restrictions  aimed  at  reducing 
flood  losses  and  loss  payments.  At  the 
same  time,  these  changes  will  assist 
materially  in  the  realization  of  the 
Agency's  hazard  mitigation  goals. 
Concurrent  with  these  changes,  FEMA 
has  taken  the  opportimity  to  rewrite  the 
Dwelling  Form  flood  insurance  contract 
in  a  more  readable  format,  eschewing 
excessive  legalese,  where  possible,  in 
favor  of  colloquial  language  more 
readily  understandable  to  the  lay 
person. 

As  proposed,  the  rule  would  have 
amended  the  insurance  contract  and 
related  rules  as  follows: 

1.  In  the  Insuring  Agreement  and 
Definitions  section  of  the  SFIP,  at  Part  61, 
Appendix  A;  the  policy  would  respond  only 
to  direct  physical  loss  by  flood  to  the  insured 
property. 

2.  In  providing  contents  coverage  for 
personal  property,  the  $500  limitation  of 
coverage  for  works  of  art,  gems,  precious 
metals,  jewelry  and  the  like  would  be 
reduced  to  $250.  Such  items  are  easily 
transported  away  from  flood  waters. 

3.  Buildings  located  seaward  of  mean  high 
tide,  or  in.  on  or  partially  over  water  would 
not  be  covered. 

4.  Personal  property  pollutants  would  not 
be  covered  unless  stored  at  safe  elevations. 

5.  Mobile  homes  in  special  flood  hazard 
areas  would  not  t>e  covered  unless  anchored 
to  resist  flotation  or  lateral  movement. 

6.  In  coastal  high  hazard  areas, 
obstructions  below  the  building's  lowest 
floor,  including  solid  walls,  "breakaway" 
walls,  personal  property  and  equipment 
would  not  be  covered. 

7.  The  deductible  would  be  raised  to 
$500.00  for  both  building  and  Contents  losses 
and  a  $3,000.00  deductible  would  be  made 
available  as  to  property  in  V-Zones,  at  a 
commensurate  reduction  in  premium. 

8.  Definitive  provisions  regarding  policy 
renewal,  cancellation  and  voidance  of  the 
contract  of  insurance  would  be  added  to  the 
policy. 

9.  Machinery  or  equipment  servicing  the 
insured  building  below  the  lowest  floor  used 
for  rating  purposes  or  not  contained  within 
the  foundation  walls  of  the  insured  building 
would  not  be  covered. 
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10.  A  mobile  home  (and  its  contents) 
located  within  a  FEMA  designated  coastal 
high  hazard  area  (Zones  V1-V30  on  a  FEMA 
Flood  Insurance  Rate  Map)  which  is  not 
located  in  a  mobile  home  park  or  subdivision 
in  existence  prior  to  April  1, 1982,  would  not 
be  covered. 

11.  R^lacement  cost  coverage  would  be 
made  available  only  as  to  a  single  family 

.    dwelling,  which  is  the  principal  residence  of 
the  insured  and  which  is  not  a  mobile  home. 

In  the  proposed  rule,  FEMA  also 
indicated  it  was  considering  alternative 
approaches  to  the  provisions  on 
cancellation  or  voidance  in  situations 
when  less  than  the  full  premium  is  paid 
at  the  time  of  the  application  or  renewal. 
The  alternatives  included  adjustment  of 
the  amount  of  insurance  provided  or 
adjustment  of  the  premium  as  a  ♦ 

condition  of  continued  coverage. 
Comments  on  these  or  other  possible 
alternatives  were  invited.  A  substantial 
number  of  comments  were  received   ^ 
during  the  comment  period  and,  in  view 
of  the  importance  of  this  first  major 
revision  to  the  Standard  Flood 
Insurance  Policy ,  the  docket  was  kept 
open  and  coniments  were  reviewed 
through  the  p^od  in  which  this  final 
rule  has  been  drafted  so  as  to  enable 
FIA  to  benefit  from  comments  to  the 
latest  possible  date.  The  Federal 
Insurance  Administration  also  utilized 
this  period  of  time  to  discuss  aspects  of 
the  proposed  rule  with  representatives 
of  various  organizations  interested  in 
the  rulemaking.  Thus,  discussions  were 
had  with  members  of  the  public, 
representatives  of  the  mobile  home, 
banking,  manufactured  housing  and 
insurance  industries  and  with 
community  officials  and  representatives. 

The  comments  received  (fourteen)  are, 
variously,  supportive,  divided  on  some 
issues  and,  in  criticism,  constructive.  In 
all,  the  comments  are  informative  and 
provide  rationale  for  many  of  the  results 
reached  in  this  final  rule. 

While  some  organizations  expressed 
concern  about  the  proposed  anchoring 
or  "tie-down"  requirements  for  mobile 
homes  as  a  condition  for  flood  insurance 
coverage  and  unavailability  in  coastal 
high  hazard  areas  of  flood  insurance  in 
the  case  of  mobile  homes  not  located  in 
existing  mobile  home  parks  or 
subdivisions,  others  urged  that  the 
anchoring  requirements  were  helpful 
and,  even,  that  new  flood  insurance 
should  not  be  made  available  in  any 
special  flood  hazard  area,  including 
coastal  high  hazard  areas.  The  final  rule 
provides,  it  is  hoped,  a  reasonable 
solution:  The  tie-down  requirements 
need  only  be  in  conformity  with  the 
.  local  commimity's  flood  plain 
management  measures  and  apply  to 
mobile  homes  located  in  special  flood 


hazard  areas  on  and  after  October  1, 
1982.  Also  under  the  final  rule,  flood 
insurance  coverage  for  mobile  homes 
may  only  be  made  available,  in  coastal 
high  hazard  areas,  for  the  insuring  of 
mobile  homes  located  in  mobile  home 
parks  which  are  in  existence  on  June  1, 
1982.  The  necessity  for  this  latter  rule  is 
dictated  by  FEMA's  flood  plain 
management  regulations,  at  44  CFR 
60.3(e)(7)  which  "Prohibit  the  placement 
of  mobile  homes,  except  in  existing 
mobile  home  parks  and  mobile  home 
subdivisions,  within  Zones  Vl-30  on  the 
community's  FIRM."  In  recognition  of 
the  special  properties  of  certain 
manufactured  homes  and  in  order  that 
these  may  be  discerned  from  "mobile 
homes"  for  purposes  of  the  rulemaking, 
the  Standard  Flood  Insurance  Policy  has 
been  amended  by  an  appropriate 
definition  (See.  "Double-wide  Mobile 
Home",  at  Article  II  of  the  policy). 

Regarding  the  provision  of 
replacement  cost  coverage,  which  is  to 
be  made  available  only  as  to  a  single 
family  residential  dwelling  (not  a  mobile 
home)  utilized  as  the  policyholder's, 
principal  residence,  concern  was 
expressed  regarding  the  denial  of  this 
coverage  as  to  mobile  homes  and 
secondary  homes.  The  marked 
propensity  of  mobile  homes  to 
depreciate  rapidly  makes  economically 
impractical  the  insuring  of  these  imits  on 
other  than  an  actual  cash  value  basis. 
This  is  consistent  with  private  sector 
practices,  as  is  the  provision  of 
replacement  cost  coverage  to 
homeowner  risks  and  not  to  other, 
including  commercial,  risks.  Thus,  the 
ifaial  rule  provides  actual  cash  value 
coverage  for  the  secondary  or  vacation 
home.  These  buildings  are,  typically,  in 
coastal  or  riverine  areas,  are  susceptible 
to  severe  and  repeated  flooding,  are  not 
occupied  much  of  the  time  and  are, 
when  occupied,  often  used  in  a 
commercial  manner  as  rental  vacation 
property.  The  financial  exposure  does 
not  warrant  extension  of  the  more 
liberal  replacement  cost  coverage  in 
these  cases.  This  determination  in  spirit, 
it  is  believed,  follows  the  direction  of 
the  NFIPs  Senate  and  House  Committee 
Conferees,  who  cautioned  FIA,  in 
speaking  to  NFIFs  legislative  authority 
to  make  low  interest  loans  to  restore 
flood  damage  buildings,  "to  give  priority 
to  property  which  is  the  principal 
residence  of  the  owner"  (see  the  Report 
on  Pub  L  97-35,  the  Omnibus  Budget 
Reconciliation  Act  of  1981). 

With  respect  to  the  provision  of 
"actual  cash  value"  as  the  basis  for 
claims  adjustment,  the  concern  was 
expressed  that  the  definition,  as 
proposed,  could  result  in  depreciation 
being  unfairly  factored  into  the 


adjustment  process  twice.  The  point  is 
well  made  and  the  definition  has  been 
clarified  to  remove  the  possibility  of 
"double  depreciation"  being  applied  in 
the  valuation  of  insured  property. 
Some  lending  institutions  and  a 
national  banking  association  provided 
relevant  comments,  which  were 
addressed  4n  the  final  rule.  Chief  among 
the  concerns  of  the  banking  community 
was  the  proposed  rule  which  called  for 
the  voidance  of  the  coverage,  from  the 
inception  of  the  policy,  as  to  both  the 
pohcyholder  and  the  mortgagee  in  cases 
where  insufficient  premiimi  is  received 
and  the  error  in  rating  the  policy  is 
apparent  on  the  face  of  the  flood 
insurance  application,  renewal  or  other 
form.  This  result  is  thought  to  be  unfair 
in  cases  where  the  rating  error  was 
imintentional,  or  inadvertent  or  resulted 
from  a  simple  miscalculation.  The 
lenders  agreed,  however,  that  voidance 
would  be  appropriate  in  cases  of  willful 
misconduct  FEMA  is  persuaded  that 
this  is  the  correct  view  and  has  adjusted 
the  final  rule  accordingly.  Thus,  the  final 
rule  provides,  in  cases  where 
insufficient  premium  is  received,  that 

1.  The  policy  is  void  ab  initio  where  the 
rating  error  was  fraudulently  or  willfuUy 
made; 

2.  a  rating  error  innocently  made  and 
whether  apparent  or  not  on  the  face  of  the 
form  will: 

a.  if  discovered  by  the  NFTP  prior  to  a  loss, 
result  only  in  such  limits  of  coverage  as  may 
be  purchased  with  the  insufficient  premium, 
unless  the  insured  increases  the  limits  by 
endorsement  and  submits  the  correct 
premium  payment  prior  to  loss; 

b.  if  discovered  by  the  NFIP  at  the  time  of 
the  loss,  result  only  in  such  limits  of  coverage 
as  may  be  purchased  with  the  insufficient 
premium,  unless  the  insured  requests 
reformation  of  the  contract  up  to  the  limits  of 
coverage  originally  requested  and  tenders  the 
correct  premium  payment  to  the  NFIP. 

Of  related  concern  to  the  banking 
conununity  is  the  perception  that 
lending  institutions  would  not  receive 
notice  of  policy  lapse  in  cases  where  the 
policy  was  not  renewed  for  a  new  term 
by  timely  submission  to  the  NFIP  of  a 
renewal  form  with  the  correct  premium. 
The  concern  apparently  arises  out  of  the 
legal  maxim  that  an  insurer  is  under  no 
obligation  to  send  a  notice  of  policy 
renewal  unless  required  by  statute,  or 
contract  obligation,  or  a  long  established 
custom  and  course  of  dealing  with  the 
insured,  upon  which  the  insured  relies  to 
his  or  her  detriment.  In  this  matter, 
lenders'  apprehensions  are  groimdless 
inasmuch  as,  under  the  terms  of  the 
Standard  Flood  Insurance  Policy,  FEMA 
has  obligated  itself  contrartually  to 
provide  the  mortgagee  named  in  the 
policy  with  a  continuation  of  flood 
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insurance  coverage,  for  the  mortgagee's 
benefit,  for  30  days  after  written  notice 
to  the  mortgagee  of  the  pohcy's 
termination  without  renewal.  This 
notice  is  intended  to  give  the  mortgagee 
the  opportunity  to  continue  the  coverage 
in  force.  If.  for  some  reason,  no  notice  is 
sent  to  the  mortgagee,  coverage  will 
continue  to  be  in  effect  as  to  the 
mortgagee.  Similarly,  mortgagees  will 
receive  notifications  of  policies  placed 
in  effect  with  reduced  coverage  because 
of  insufficient  premium  having  been 
received  by  the  NFIP  in  respect  to  the 
limits  of  coverage  requested. 

A  lending  institution  also  expressed 
concern  that  the  revised  mortgagee 
clause  might  provide  lenders  with  less 
protection  than  is  afforded  under  the 
present  policy  language  in  that  insureds 
would  be  given  the  opportunity  to  apply 
claims  settlement  proceeds  to  removal 
of  damaged  property,  or  repair  of 
damaged  property  without  retiring  loan 
indebtedness.  However,  this  result 
would  not  be  possible  so  long  as  the 
mortgagee  is  named  on  the  policy,  in 
which  case  the  mortgagee  would  be 
included  on  the  claims  draft  as  a  payee 
and  any  rights  enuring  to  the  mortgagee 
by  reason  of  the  mortgage  instrument 
could  then  be  enforced  by  the 
mortgagee.  The  final  rule  also  retains 
the  present  mortgagee  clause. 

The  provisions  of  the  proposed  rule 
which  would  preclude  coverage  for 
buildings  located  seaward  of  mean  high 
tide  or  in,  or  partially  over,  water  also 
drew  criticism  in  that  there  was  not 
provided  a  "grandfather  clause  for  these 
provisions  whether  by  date  of 
construction  or  by  previous  insurance 
coverage  under  the  Program."  Those 
objecting  to  this  portion  of  the  proposed 
rule  felt  that  it  failed  to  recognize  the 
adverse  economic  impact  the  rule  would 
have  "in  already,  developed  seaport 
cities  and  riverfront  communities."  The 
point  is  not  without  merit  and  the  final 
rule  has  been  amended  to  preclude  new 
flood  insurance  only  as  to  buildings 
newly  constructed  or  substantially 
improved  after  October  1, 1982,  which 
are  located  entirely  in  or  on  water  or 
seaward  of  mean  high  tide.  After 
October  1, 1982,  insurance  requests  for 
new  buildings  constructed  partially  over 
v#ater  must  be  submitted  to  the  NUP  for 
an  underwriting  decision  and  rating,  in 
view  of  their  serious  potential  for 
sustaining  flood  damage. 

Lastly,  a  similar  objection  was  made 
in  the  case  of  the  proposed  exclusion  of 
coverage  of  "machinery  or  equipment 
not  contained  within  the  foundation 
walls  of  the  described  building  or  below 
the  lowest  floor  used  for  rating  the 
building."  Here,  too,  the  final  rule  has 


been  amended  to  provide  an  October  1. 
1982,  effective  date  for  this  coverage 
limitation,  which  will  apply  to  existing 
machinery  or  equipment  located  outside 
of  coastal  high  hazard  areas. 

In  the  body  of  Part  61,  appropriate 
changes  to  the  rules  have  been  made  to 
conform  them  to  the  revisions  of  the 
Standard  Flood  Insurance  Policy. 

FEMA  has  determined  based  upon  an 
Environmental  Assessment  that  this  rule 
does  not  have  significant  impact  upon 
the  quality  of  the  human  environment  A 
finding  of  no  significant  impact  is 
included  in  the  formal  docket  file  and  is 
available  for  public  inspection  and 
copying  at  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Federal 
Emergency  Management  Agency,  500 
"C"  Street  SW..  Washington,  D.C. 
20472. 

These  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  and 
have  not  undergone  regulatory 
flexibility  analysis. 

This  final  rule  is  not  a  "major  rule"  as 
defined  in  Executive  Order  12291  dated 
February  17. 1981. 

List  of  Subjects  in  44  CFR  Fart  61 

Flood  insurance. 

PART  61— INSURANCE  COVERAGE 
AND  RATES 

Accordingly,  Subchapter  B  of  Chapter 
I  of  Title  44  is  amended  at  Part  61  as 
follows: 

1.  Section  61.S(d]  is  revised  to  read  as 
foUows: 

§  61.5    Special  tenns  and  conditions. 

***** 

(d)  Each  loss  sustained  by  the  insured 
is  subject  to  a  deductible  provision 
under  which  the  insured  bears  a  portion 
of  the  loss  before  payment  is  made 
under  the  policy.  The  amount  of  the 
deductible  for  each  loss  occurrence  is  (1] 
for  structural  (i.e.,  insured  building) 
losses,  $500.00;  and  (2)  for  contents  (i.e., 
insured  personal  property)  losses, 
$500.00.  (At  the  policyholder's  option, 
when  purchasing  a  flood  insurance 
policy  covering  property  located  in  a 
coastal  high  hazard  area  the  amount  of 
the  deductible  for  each  loss  occurrence 
may  be  $3,000.00.  The  loss  deductible 
shall  apply  separately  to  each  building 
loss  and  contents  (personal  property) 
loss  including,  as  to  each,  debris 
removal);  and  (3)  for  the  reasonable 
expenses  incurred  in  connection  with 
the  temporary  removal  of  an  insured 
mobile  home  or  insured  contents 
(personal  property)  from  the  described 
premises  and  away  from  the  peril  of 
flood,  $50.0a 


2.  Section  61.5(f)  is  revised  to  read  as 
follows: 

•  •  •  •  • 

(f)  the  following  property  and  contents 
for  residential  structures  are  not 
insurable  under  the  Program: 

(1)  Accounts,  bills,  currency,  deeds, 
evidences  of  debt  money,  coins,  medals, 
postage  stamps,  securities,  bullion, 
manuscripts,  or  other  valuable  papers  or 
records:  and  contents  used  in 
connection  with  any  incidental 
commercial  occupancy  or  use  of  the 
building; 

(2)  On  and  after  October  1, 1982, 
newly  constructed  and  substantially 
improved  buildings  located  seaward  of 
mean  high  tide,  or  entirely  in,  on  or  over 
water 

(3)  Fences,  retaining  walls,  seawalls, 
swimming  pools,  bulkheads,  wharves, 
piers,  bridges,  docks;  other  open 
structures  located  on  or  over  water, 
including  boathouses  or  other  similar 
structures  or  buildings  into  which  boats 
are  floated  or  personal  property  in  the 
open; 

(4)  Land  values,  lawn,  trees,  shrubs  or 
plants,  growing  crops,  or  livestock; 
underground  structures  and  equipment 
servicing  the  building  including  wells, 
septic  tanks  or  septic  systems;  those 
portions  of  walks,  driveways  and  other 
paved  or  poured  surfaces  outside  the 
foundation  walls  of  the  building; 

(5)  Animals,  birds,  fish;  aircraft,  any 
self-propelled  vehicle  or  machine  and 
motor  vehicles  (other  than  motorized 
equipment  pertaining  to  the  service  of 
the  premises,  operated  principally  on 
the  premises  of  the  insured,  and  not 
Ucensed  for  highway  use)  including  their 
peu-ts  and  equipment  frailers  on  wheels 
and  other  recreational  vehicles  whether 
affixed  to  a  permanent  foundation  or  on 
wheels;  watercraft  including  their 
furnishings  and  equipment  and  business 
property; 

(6)  Units  which  are  primarily 
containers,  rather  than  buildings  (such 
as  gas  and  liquid  tanks); 

(7)  Buildings  and  their  contents, 
including  machinery  and  equipment, 
which  are  part  of  the  building,  where 
more  than  49  percent  of  the  actual  cash 
value  of  such  buildings  is  below  ground, 
unless  the  lowest  level  is  at  or  above  the 
base  flood  elevation  (in  the  Regular 
Program)  or  the  adjacent  ground  level 
(in  the  Emergency  Program)  by  reason  of 
earth  having  been  used  as  an  insulation 
material  in  conjunction  with  energy 
efficient  building  techniques; 

(8)  On  and  after  October  1, 1982,  a 
mobile  home  located  within  a  FEN4A 
designated  Special  Flood  Hazard  area 
that  is  not  affixed  to  a  permanent  site 
(anchored)  to  resist  flotation,  collapse, 
or  lateral  movement  by  providing  over- 
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the-top  ties  to  ground  anchors  or  that 
otherwise  meet  the  community's  flood 
plain  management  requirements; 

(9)  A  mobile  home  and  its  contents 
located  within  a  FEMA  designated 
coastal  high  hazard  area  (Zones  V1-V30 
on  a  FEMA  Flood  Insurance  Rate  Map) 
which  is  not  located  in  a  mobile  home 
park  or  subdivision  in  existence  and 
open  for  business  prior  to  June  1, 1982. 

(10)  On  and  after  June  1. 1982.  with 
respect  to  any  building  located  outside 
of  a  coastal  high  hazard  area,  solid,  non- 
load  bearing  walls;  open,  wood 
constructed  lattice  "breakaway"  walls, 
insect  screening  or  other  "breakaway" 
walls,  any  personal  property  or  other 
contents,  and  machinery  or  equipment 
servicing  the  building  when  any  of  the 
foregoing  items: 

(i)  Are  not  contained  within  the 
foundation  walls  of  the  described 
building  (except  for  machinery  and 
equipment  servicing  the  building);  or 

(ii)  Are  in  the  open  (except  for 
machinery  and  equipment  servicing  the 
building);  or 

(iii)  Are  contained  below  the  lowest 
floor  used  for  rating  the  building  in  order 
to  calculate  the  premium  amount  to  be 
paid  for  the  pohcy; 

(iv)  In  the  case  of  a  building  rated 
with  Emergency  Program  or  pre-firm 
rates,  were  placed  in  the  areas 
described  in  paragraph  (f)(10)  (i)  or  (ii) 
or  (iii),  of  this  section,  on  or  after  June  1. 
1982. 

The  terms,  "machinery  or  equipment." 
for  purposes  of  this  paragraph  (f)(10)  of 
this  section,  include,  but  are  not  limited 
to,  heating  equipment,  water  heaters,  air 
conditioning  equipment  and  air  ducts. 

3.  Section  61.5(g)  is  revised  to  read  as 
follows:  ,. 

*        •        *        *        • 

(g)  The  following  property  and 
contents  for  non-residential  structures 
are  not  insurable  under  the  Program: 

(1)  Accounts,  bills,  currency,  deeds, 
evidences  of  debt,  money,  coins,  medals, 
postage  stamps,  securities,  bullion, 
manuscripts,  or  other  valuable  papers  or 
records; 

(2)  Except  for  the  insurability  of 
"animals,  birds  and  fish",  at  paragraph 
(f)(5)  of  this  section,  all  of  the  kinds  of 
uninsurable  property  and  contents 
referenced  at  paragraphs  (f)  (2)  through 
(5)  and  at  paragraph  (f]  (7)  through  (9). 
of  this  section; 

(3)  Units  which  are  primarily 
containers,  rather  than  buildings  (such 
as  gas  and  liquid  tanks,  chemical  or 
reactor  container  tanks  or  enclosures, 
brick  kilns,  and  similar  units)  and  their 
contents  (Silos  and  grain  storage 
buildings  including  their  contents,  may 


be  insured  even  though  they  may  be  of 
container-type  construction); 

4.  Section  61.5(h)  is  revised  to  read  as 
follows: 


■(h)  The  following  rules  provide  for 
voidance,  reduction  or  reformation  of 
coverage  issued  under  a  Standard  Flood 
Insurance  Policy  by  the  insurer 

(1)  Voidance:  This  policy  shall  be  void 
and  of  no  legal  force  and  effect  in  the 
event  that  any  one  of  the  following 
conditions  occurs:  ^^^ 

(i)  The  property  listed  on  the 
application  is  not  eligible  for  coverage. 
in  which  case  the  policy  is  void  from  its 
inception  date; 

(ii)  The  community  in  which  the 
property  is  located  was  not  participating 
in  the  National  Flood  Insurance  Program 
on  the  policy's  inception  date  and  did 
not  qualify  as  a  participating  community 
during  the  poUcy's  term  and  before  the 
occurrence  of  any  loss,  in  which  case  - 
the  policy  is  void  from  its  inception  date; 

(iii)  During  the  term  of  the  policy,  the 
participation  in  the  National  Flood 
Insurance  Program  of  the  community  in 
which  the  insured  property  is  located 
ceases,  in  which  case  m»^olicy  shall  be 
deemed  void  effective  at  the  end  of  the 
last  day  of  the  policy  year  in  which  such 
cessation  occurred  and  shall  not  be 
renewed;  in  the  event  the  voided  policy 
included  three  policy  years  in  a  contract 
term  of  three  years,  the  insured  shall  be 
entitled  to  a  pro-rata  refund  of  any 
premium  applicable  to  the  remainder  of. 
the  policy's  term  after  voidance  of  the 
policy. 

(iv)  The  insured  or  the  insured's  agent 
has  (A)  sworn  falsely,  or  (B) 
fraudulently  or  willfully  concealed  or 
misrepresented  any  material  fact 
(including  facts  relevant  to  the  rating  of 
the  policy)  in  the  application  for 
coverage,  or  upon  any  renewal  of 
coverage,  or  in  connection  with  the 
submission  of  any  claim  brought  under 
this  policy,  in  which  case  this  entire 
policy  shall  be  void  as  of  the  date  the 
wrongful  act  was  committed,  or  from  its 
inception  if  this  pohcy  is  a  renewed 
policy  and  the  wrongful  act  occurred  in 
connection  with  an  application  for 
renewal  or  endorsement  of  a  policy 
issued  to  the  insured  in  a  prior  year  and 
affects  the  rating  of  or  premium  amount 
received  for  this  policy.  Refunds  of 
premiums,  if  any.  shall  be  subject  to 
offsets  for  the  insurer's  administrative 
expenses  (including  the  payment  of 
agent's  commissions  for  any  voided 
policy  year,  in  connection  with  the 
issuance  of  the  policy). 

(v)  The  premium  received  by  the 
insurer  for  the  issuance  of  the  policy,  in 
the  case  of  an  appUcation  for  a  new 


policy  or  a  policy  renewal,  is  less  than 
$50.00.  in  which  case  the  poUcy  is  void 
from  its  inception  date. 

(2)  Reduction  of  coverage  Umits  or 
reformation.  In  the  event  that  the 
premium  payment  received  by  the 
insurer  is  not  sufficient  to  purchase  tiie 
amounts  of  building  coverage  and 
contents  (personal  property)  coverage 
requested  or  in  the  event  a  rating  error 
has  been  innocently  made  by  the 
insured  or  the  agent  on  the  application, 
renewal,  endorsement  or  other  form 
(whether  evident  or  not)  resulting  in 
insu^icient  premium  being  received  by 
the  insurer  for  the  purchase  of  the 
amounts  of  coverage  requested,  then: 

(i)  If  the  insufficient  premium  or  other 
rating  error  is  discovered  by  the  insurer 
prior  to  a  loss  under  the  policy,  the 
policy  shall  be  deemed  to  provide  only 
such  coverage  as  can  be  purchased,  for 
the  entire  term  of  the  policy,  with  the 
amount  of  premium  received;  provided, 
the  insured  may  increase  any  reduced 
coverage(s)  at  any  time  by  payment  of 
the  correct  premium  for  the  additional 
coverage  limits  requested  and  any  such 
correct  premium  received  by  the  insurer 
prior  to  any  loss  imder  the  policy  shall 
result  in  coverage  being  provided  for  the 
loss  up  to  the  additional  amount  of 
coverage  requested  by  the  insured.  The 
application  of  the  insufficient  premium 
received  to  the  provision  of  flood 
insurance  coverage  shall  be  made  as 
follows: 

(A)  In  the  event  that  only  one  kind  of 
coverage  (building  coverage  or  contents 
coverage)  has  been  requested,  the 
insured  shall  receive  the  limits  of  that 
kind  of  coverage  which  can  be 
purchased  for  the  amount  of  premium 
received,  less  the  expense  constant; 

(B)  In  the  event  that  both  building 
coverage  and  contents  coverage  have 
been  requested,  the  insurer  shall 
determine  the  percentage  ratio  that  each 
kind  of  insurance  bears  to  the  total 
amount  of  coverage  requested, 
apportion  the  total  premium  received  by 
the  percentage  ratio  for  each  kind  of 
coverage,  and  the  insured  shall  receive, 
as  to  each  kind  of  coverage  requested, 
the  amount  of  coverage  which  can  be 
purchased  by  the  premium  amount  as 
apportioned  for  each  kind  of  coverage; 
where  both  building  and  contents 
coverage  are  requested  and  where  the 
application  of  the  above  percentage 
ratio  causes  the  premium  received,  as 
apportioned  by  the  ratio,  to  produce  an 
amount  of  premium  for  one  of  the  kinds 
of  coverages  to  be  more  than  sufficient 
to  purchase  the  amount  of  insurance  of 
that  kind  of  coverage  requested  by  the 
insured,  any  such  excess  of  apportioned 
premium  will  be  applied  to  obtain  an 
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additional  amount  of  the  other  kind  of 
coverage,  until  the  amount  of  insurance 
requested  for  the  other  coverage  is 
obtained: 

(C)  Provided,  however,  under  this 
paragraph  (h)(2)(i)  of  this  section  as  to 
any  mortgagee  (or  trustee)  named  in  the 
policy,  the  insurer  shall  give  a  notice  of 
additional  premium  due  and  the  right  of 
reformation  shall  continue  in  force  for 
the  benefit  only  of  the  mortgagee  (or 
trustee),  up  to  the  amount  of  the 
insured's  indebtedness,  for  thirty  (30) 
days  after  written  notice  to  the 
mortgagee  (or  trustee). 

(ii)  If  the  insufGcient  premium  or  other 
rating  error  is  discovered  by  the  insurer 
at  the  time  of  a  loss  under  the  policy,  the 
policy  shall  be  deemed  to  provide 
coverage  pursuant  to  the  provisions  of 
paragraph  (h)(2)(i].  of  this  section, 
unless: 

(A)  The  insured  or  the  insured's  agent 
has  sworn  falsely  or  fraudulently  or 
willfully  concealed  or  misrepresented 
any  material  fact  (including  facts 
relevant  to  the  rating  of  this  policy)  in 
the  application  for  coverage,  or  upon 
any  renewal  of  coverage,  or  in 
connection  with  the  submission  of  any 
claim  brought  under  this  policy,  in 
which  case  this  entire  policy  shall  be 
void  as  of  the  date  the  wrongful  act  was 
committed,  or  from  its  inception  if  this 
policy  is  a  renewal  policy  and  the 
wrongful  act  occurred  in  connection 
with  an  application  for  or  renewal  or 
endorsement  of  a  policy  issued  to  the 
insured  in  a  prior  year  and  affects  the 
rating  of  or  premium  amount  received 
for  this  policy.  Refunds  of  premiums,  if 
any,  shall  be  subject  to  offsets  for  the 
insurer's  administrative  expenses 
(including  the  payment  of  agent's 
commissions  for  any  voided  policy  year, 
in  connection  with  die  issuance  of  the 
policy),  or 

(B)  Provided  paragraph  (h)(2)(ii)(A),  of 
this  section,  does  not  apply,  the  insured 
remits  and  the  insurer  receives  the 
additional  premium  required  to 
purchase  the  limits  of  coverage  for  each 
kind  of  coverage  as  was  initially 
requested  by  the  insured  within  thirty 
(30)  days  from  the  date  the  insurer  gives 
the  insured  written  notice  of  additional 
premium  due  or  within  sixty  (80)  days  of 
the  loss  if  no  notice  of  premium  is 
received  by  the  insured,  in  which  case 
the  policy  shall  be  reformed,  from  its 
Inception  date,  to  provide  flood 
insurance  coverage  to  the  insured  in  the 
amounts  of  coverage  initially  requested. 
Silence  or  other  failure  to  remit  the 
additional  premium  required  or  non- 
receipt  of  such  premium  by  the  insurer 
within  thirty  (30)  days  from  the  date  of 
notice  of  premium  due  or  within  sixty 
(60)  days  of  the  loss,  whichever  is 


sooner,  shall  be  deemed  to  be  refusal  to 
pay  the  additional  premium  due  and  any 
subsequent  payment  of  the  additional 
premium  due  shall  not  reform  the  policy 
from  its  inception  date  but  shall  only 
add  the  additional  amounts  of  coverage 
to  ^e  policy  for  the  remainder  of  its 
term,  pursuant  to  44  CFR  61.11,  with  any 
excess  of  premium  paid  being  returned 
to  the  insured.  Provided,  however,  under 
this  subsection  "B"  as  to  any  mortgagee 
(or  trustee)  named  in  the  policy,  the 
insurer  shall  give  a  notice  of  additional 
premium  due  and  the  right  of 
reformation  shall  continue  in  force  for 
the  benefit  only  of  the  mortgagee  (or 
trustee),  up  to  the  amount  of  the  insured 
indebtedness,  for  thirty  (30)  days  after 
written  notice  to  the  mortgagee  (or 
trustee). 

5.  Appendix  A(l)  of  Part  61. 
referenced  at  {  61.13  Standard  Flood 
Insurance  Policy  is  revised  to  read  as 
follows: 

Appendix  A(1) — Federal  Emergency 
Manasement  Agency,  Federal  Insurance 
AdmioistratiiNi.  Standard  Flood  Insurance 
PoBcy 

[Issued  Piirsnant  to  the  National  Flood 
Insurance  Act  of  1968,  or  Any  Acts 
Amendatory  Thereof] 

Dwelling  Form— INSURING  AGREEMENT 

Agreement  of  Insurance  Between  the 
Federal  Emergency  Management  Agency 
(FEMA).  as  Insurer,  (hereinafter  known  as 
"we",  "our'',  and  "us"]  and  the  Insured 
(hereinafter  known  as  "you"  and  "your"). 
~  Based  upon  your  having  paid  the  correct 
amount  of  premium,  our  reliance  on  the 
accuracy  of  the  information  and  statements 
you  have  furnished  in  the  application  for  this 
policy  about  the  property  to  be  insured  and 
subject  to  all  the  tenns  of  this  poUcy,  the 
National  Flood  Instirance  Act  of  1968,  as 
amended  (42  U.S.C  4001  et  aeq.).  and 
regulations  Issued  by  us  (Title  44,  Code  of 
Federal  Regulations),  we  instire  you  and  your 
legal  representatives  against  all  "Direct 
Physical  Loss  By  Flood"  to  the  insured 
property  as  defined  in  the  'T)erinitions 
Section"  of  this  Agreement  to  the  extent  of 
the  actual  cash  value  of  the  property  at  the 
time  of  loss  but  not  exceeding  (1)  the  cost  of 
replacing  the  insured  building  at  the  time  of 
loss  with  material  of  like  kind  and  quality 
and  (2)  the  actual  cash  value  of  any  insured 
personal  property  at  the  time  of  loss. 

Now  therefore,  in  consideration  of  the 
foregoing  and  the  mutual  promises  exchanged 
herein,  vn  and  you  agree,  further,  as  follows: 

Article  I— Persons  Insured 

We  insure  only: 

A.  The  named  Insured  and  legal 
representatives; 

B.  Any  mortgagee  and  loss  payee  named  In 
the  application  and  declaration  page  in  the 
order  of  precedence  and  to  the  extent  of  their 
interest  but  for  no  more,  in  the  aggregate, 
than  the  interest  of  the  named  insured. 


Article  II— Definitions 

"Actual  Cash  Value"  means  the 
replacement  cost  of  an  insured  item  of 
property  at  the  time  of  loss,  less  the  value  of 
physical  depreciation  as  to  the  item  damaged. 

"Application"  means  the  statement  made 
and  signed  by  you  or  your  agent,  and  giving 
information  on  the  basis  of  which  we 
determine  the  acceptability  of  the  risk,  the 
policy  to  be  issued  and  the  correct  premium 
payment,  which  must  accompany  the 
application  for  the  policy  to  be  issued.  The 
application  is  a  part  of  this  flood  insurance 
policy. 

"Building"  means  a  walled  and  roofed 
structure,  other  than  a  gas  or  liquid  storage 
tank  that  is  principally  above  ground  and 
affixed  to  a  permanent  site,  including  a 
mobile  home  on  foundation,  subject  to  Article 
V[H).  and  a  walled  and  roofed  building  in  the 
course  of  construction,  alteration  or  repair. 
This  policy  does  not  cover  more  than  one 
building. 

"Cancellation"  means  that  ending  of  the 
insurance  coverage  provided  by  this  policy 
prior  to  the  expiration  date. 

"Coastal  High  Hazard  Area"  me^ns  an 
area  subject  to  high  velocity  waters, 
including  hurricane  wave  wash  and  tsunamL 

"Declaration  Page"  is  a  computer 
generated  summary  of  information  furnished 
by  you  in  the  application  for  insurance.  The 
declarations  page  is  a  part  of  this  flood 
insurance  policy. 

"Doublewide  Mobile  Home"  means  a 
building  which  is  fully  anchored  and  affixed 
to  its  permanent  site,  and  which  is  designed 
and  constructed  as  a  modular  or 
manufactured  building  and  which  has  axles 
and  wheels  used  solely  for  transportation  to 
the  lot  or  construction  site  where  it  is  to  be 
assembled  as  a  nonmovable,  permanent 
building;  such  a  building  is  not  considered  to 
be  a  mobile  home  for  purposes  of  this  poUcy. 

"Dwelling"  means  a  building  designed  for 
use  as  a  residence  for  no  more  than  four 
families. 

"Direct  Physical  Loss  by  Flood"  means  any 
loss  in  the  natyre  of  actual  loss  of  or  physical 
damage  evidenced  by  physical  changes  to  the 
insured  property  (building  or  personal 
property  contents)  which  is  directly  and 
proximately  caused  by  a  "flood"  (as  defined 
in  this  Agreement),  while  the  insured 
property  is  located- 1.  at  the  property  address 
shown  on  the  application  for  this  insurance, 
which  is  a  part  of  this  Agreement;  and  2.  for 
forty-five  days,  at  another  place  above 
ground  level,  or  outside  of  the  special  flood 
hazard  area  to  which  any  of  the  property 
shall  necessarily  be  removed  by  you  in  order 
to  protect  and  preserve  it  from  flood  or  from 
the  imminent  danger  of  flood  (provided, 
personal  property  so  removed  must  be  placed 
in  a  fully  enclosed  building  or  otherwise 
reasonably  protected  from  the  elements  to  be 
insured  against  loss],  in  which  case  the 
reasonable  expenses  incurred  by  you 
including  the  value  of  your  own  labor  at 
prevailing  Federal  ■WBom  wage  rates  in 
moving  your  insured  pM^erty  away  from  the 
peril  of  flood  and  stoiliBvvHr  property  at  the 
temporary  location  ahalfa  rakabursed  to 
you.  The  term  "Direct  Flqrtiaal  Loss  by 
Flood"  shall  not  include  coBipensation  for 
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loss  of  access,  loss  of  use,  loss  of  profits,  or 
loss  resulting  from  interruption  of  business, 
profession  or  manufacture,  or  reimbursement 
for  your  additional  living  expenses,  incurred 
by  reason  of  your  having  to  live  in  rented 
quarters  while  the  insured  building  is  being 
repaired  or  replat^  or  allowance  for  any 
increased  cost  of  repair  or  reconstruction  as  a 
result  of  any  ordinance  regulating 
reconstruction  or  repair,  or  other  economic 
loss,  (this  enumeration  is  not  exchisrve). 

"Expense  Constant":  The  expense  constant 
is  a  flat  charge  per  policy  term,  paid  by  the 
Insured  to  defray  the  Federal  Government's 
policy-writing  and  other  expenaes. 

"Expiration  Date"  means  the  ending  of  the 
insurance  coverage  provided  by  this  policy 
on  the  expiration  date  shown  on  the 
declaration  page. 

"Flood":  Wherever  in  this  policy  the  term 
"flood"  occurs,  it  shall  be  held  to  mean: 

A.  A  general  and  temjxtrary  condition  of 
partial  or  complete  inundation  of  normally 
dry  land  areas  from: 

1.  The  overflow  of  inland  or  tidal  waters. 

2.  The  unusual  and  rapid  accumulation  or 
runoff  of  surface  waters  from  any  source. 

3.  Mudslides  (i.e.,  mudflows)  which  are 
proximately  caused  by  flooding  as  defined  in 
subparagraph  A-2,  above  and  are  akin  to  a 
river  of  liquid  and  flowing  mud  on  the 
surfaces  of  normally  dry  land  areas,  including 
your  premises,  as  when  earth  is  carried  by  a 
current  of  water  and  deposited  along  the  path 
of  the  current. 

B.  Tlie  collapse  or  subsidence  of  land  along 
the  shore  of  a  lake  or  other  body  of  water  as 
a  result  of  erosion  or  undermining  caused  by 
waves  or  currents  of  water  exceeding  the 
cyclical  levels  which  result  in  flooding  as 
defmed  in  A-1  above. 

"Policy"  means  the  entire  written  contract 
between  you  and  us;  it  includes  this  printed 
form,  the  application,  and  declarations  page, 
any  endorsements  which  may  be  issued  and 
any  renewal  certificates  indicating  that 
coverage  has  been  instituted  for  a  new  policy 
and  policy  term.  Only  one  building, 
'  speciHcally  described  by  you  in  the 
application,  may  be  insured  under  this  policy. 

"Walled  and  Roofed"  means  the  building 
has  in  place  two  or  more  exterior,  rigid  walla 
and  the  roof  is  fully  secured  so  that  the 
building  will  resist  flotation,  collapse  and 
lateral  movement 

Article  lit—Losses  Not  Covered 

We  only  provide  coverage  for  direct 
physical  loss  by  flood  which  means  we  do 
not  coven 

A.  Losses  from  other  casualties,  including: 

1.  Loss  caused  by  theft,  loss  of  profits,  fire, 
windstorm,  wind,  explosion,  earthquake,  land 
sinkage,  land  subsidence,  landslide,  gradual 
erosion,  or  any  other  earth  movement  except 
such  mudslides  (i.e.,  -mudflows)  or  erosion  as 
is  covered  under  the  peril  of  flood. 

2.  Loss  caused  by  rain,  snow,  sleet,  hail, 
water  spray,  fi^ezing,  thawing,  the  pressure 
or  weight  of  ice  or  water,  sewer  backup  and 
seepage  of  water  unless  your  property  has 
been,  at  the  same  time,  damaged  by  a  flood. 

3.  Water  or  moisture  damage  resulting 
primarily  from  any  condition  substantially 
confined  to  the  insured  building  or  from  any 
condition  which  is  within  your  control 


(including  but  not  limited  to  design,  structural 
or  mechancial  defects,  failures,  stoppages  or 
breakages  of  water  or  sewer  lines,  (bains, 
pumps,  fixtures  or  equipment). 
B.  Losses  of  the  following  nature: 

1.  Loss  caused  by  your  failure  to  use 
means  reasonably  accessable  to  you  to  save 
the  property  from  loss  resulting  from  a  flood 
and  to  preserve  the  property  after  a  flood: 
however,  the  reasonable  expenses  incurred 
by  you  in  saving  and  preserving  the  property 
at  the  premises  after  a  flood — including  the 
value  of  your  own  labor  at  prevailing  Federal 
minimum  wage  rates — may,  at  our  sole  option 
be  a  covered  loss. 

2.  A  loss  which  is  already  in  progress  as  of 
12.-01  AM.  of  the  first  day  of  the  policy  term, 
or  as  to  any  increase  in  die  limits  of  coverage 
which  is  requested  by  you.  a  loss  which  is 
already  in  progress  when  you  request  the 
additional  coverage. 

3.  A  loss  from  a  flood  which  is  confined  to 
the  premises  on  which  your  insured  property 
is  located  unless  the  flood  is  displaced  over 
two  acres  of  the  premises. 

4.  A  loss  caused  by  your  modification  to 
the  insured  property  or  the  described 
premises  on  which  the  insured  property  is 
located,  which  materiaUy  increases  the  risk 
of  flooding. 

5.  Loss  caused  internationally  by  you  or 
any  member  of  your  household. 

ArO'cJe  IV— Property  Covered 

We  will  pay  for  physical  damage  caused  by 
flood  to  the  building  at  the  property  address 
you  have  furnished,  as  well  as  the  contents  of 
the  building,  if  you  have  purchased  contents 
coverage,  and  provided  you  have  paid  the 
correct  premium  for  the  insurance,  as  foUowK 

A.  We  cover  your  dwelling,  which 
includes: 

1.  A  residential  building,  designed  for 
principal  use  as  a  dwelling  place  for  no  more 
than  four  fanulies; 

2.  Additions  and  extensions  attached  to 
and  in  contact  with  the  dwelling; 

3.  Building  equipment,  fixtures  and  outdoor 
equipment  used  in  connection  with  the 
dwelling  while  stored  inside  the  dwelling  or 
another  fully  enclosed  building  at  the 
property  address: 

4.  Materials  and  supplies  to  be  used  in 
constructing,  altering  or  repairing  the 
dwelling  or  another  building  insured  by  us  at 
the  property  address  while  stored  inside  a 
fully  enclosed  building  (i)  at  the  property 
address  or  (ii)  on  an  adjacent  property  at  the 
time  of  loss,  or  (iii)  in  case  of  another 
building  at  the  property  address  which  does 
not  have  walls  on  all  sides,  while  stored  and 
secured  to  prevent  flotation  out  of  the 
building  dwing  flooding  (the  flotation  out  of 
the  building  shall  be  deemed  by  you  and  us 
to  establish  the  conclusive  presumption  that 
the  materials  and  supplies  were  not 
reasonably  secured  to  prevent  flotation,  in 
which  case  no  coverage  is  provided  for  such 
materials  and  supples  under  this  policy). 

5.  As  appurtenant  structures,  detached 
garages  and  carports  located  at  the  described 
premises,  at  your  option  at  the  time  of  loss,  in 
an  amount  up  to  10%  of  the  amount  of 
insurance  you  have  purchased  to  cover  the 
dwelling,  including  additions  to  the  dwelUng; 
to  the  extent  you  exercise  this  option,  you 


reduce  the  amount  of  insm^nce  available  to 
cover  loss  relating  to  A(1)  (2)  (3)  and  (4). 
above,  to  the  dwelling  and  ttiia  option  may 
not  be  chosen  so  as  to  extend  coverage  to 
buildingr  (i)  occupied,  rented  or  leased  in 
whole  or  in  part  fbr  dwelling  purposes  (or 
held  for  such  use),  or  (ii)  used  in  whole  or  in 
part  for  personal  or  commercial 
manufacturing  or  fanning  purposes  (or  held 
for  such  uses),  or  (iii)  which  are  boathouses. 

B.  We  cover  your  Personal  Property  as 
contents  incidental  to  the  occupancy  of  the 
building  as  a  dwelling  under  the  policy, 
8ub)ect  to  "C'  below,  and  that  belonging  to 
members  of  your  family  in  your  household 
and,  at  your  option  witiiin  the  limits  of 
contents  coverage  purchased  for  personal 
property  loss,  guests'  and  servants'  personal 
property  and  the  personal  property  of  others 
for  which  you  may  be  responsible — all  while 
stored  witiiin  a  building  at  the  property 
address.  Personal  property  in  tlie  open  and 
not  stored  in  an  insured  building  shall  not  be 
covered  against  loss  by  flood  under  this 
policy.  Hewever,  personal  property  located  in 
buildings  having  in  place  two  or  more  rigid 
wails  and  a  fully  secured  roof  are  covered  if 
the  contents  are  secured  to  prevent  flotation 
out  of  the  building  during  flooding;  the 
flotation  out  of  the  building  during  flooding  of 
any  such  contents  shall  be  deemed  by  you 
and  us  to  establish  the  conclusive 
presumption  that  the  contents  were  not 
reasonably  secured  to  prevent  floUtion.  At 
yxni  opti(m  at  the  time  of  loss,  in  an  amount 
up  to  10%  of  the  amount  of  insurance  you 
have  purchased  to  cover  personal  property. 
this  policy  will  also  cover 

1.  loss  to  improvements,  alterations,  and 
additions  made  by  you.  as  a  Tenant  to  an 
insured  building  at  the  property  address; 

2.  If  you  are  an  individual  condominium 
unit  owner,  loss  to  tiie  interior  walls,  floors, 
and  ceilings  of  your  unit  that  are  not 
otherwise  covered  under  a  condominicai 
association  policy. 

C.  Limitation:  As  a  limitation  on  "V, 
above,  we  shall  not  reimburse  you  for  loss  in 
any  one  flood  as  to  the  following  personal 
property  to  the  extent  the  total  loss  of  such 
property  exceeds  $250.00:  paintings,  etchings, 
pictures,  tapestries,  art  glass  windows  and 
other  works  of  art  (such  as  but  not  limited  to 
statuary,  marbles,  bronzes,  antique  furniture, 
rare  books,  antique  silver,  necklaces, 
bracelets,  gems,  precious  or  semi-precious 
stones,  articles  of  gold,  silver,  or  platinum 
and  furs  or  any  article  containing  fur  which 
represents  its  principal  value. 

D.  Debris  Removal:  Within  the  limits  of 
your  coverage,  we  cover  any  expense  you 
incur,  including  the  value  of  your  own  labor 
at  prevailing  Federal  minimiim  wage  rates,  as 
a  result  of  removing  debris  of,  on  or  from  the 
insured  property  so  long  as  the  debris 
problem  was  directly  caused  by  a  flood. 

E.  Demohtion  Coverage:  Within  the  limits 
of  Vour  coverage,  you  may  apply  all  or  part  of 
the  proceeds  of  any  flood  insurance  claim 
you  make  under  this  policy  toward  the 
expenses  you  incur  in  removing  damaged 
portions  of  the  insured  building  from  the 
property  location  following  a  flood  loss. 
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Article  V— Property  not  Covered 

We  do  not  cover  and  will  not  pay  for 
damage  to  or  loss  of-any  of  the  following 

A.  Accounts,  bills,  currency,  deeds, 
evidences  of  debt,  money,  coins,  medals, 
postage  stamps,  securities,  bullion, 
manuscripts,  or  other  valuable  papers  or 
records  and  contents  used  in  connection  with 
any  incidental  conunercial  occupancy  or  use 
of  the  building. 

B.  On  and  after  October  1, 1982.  newly 
constructed  or  substantially  improved 
buildings  located  seaward  of  mean  high  tide, 
or  entirely  in.  on,  or  over  water. 

C.  Fences,  retaining  walls,  seawalls, 
outdoor  swimming  pools,  bulkheads, 
wharves,  piers,  bridges,  docks;  other  open 
structures  located  on  or  over  water,  including 
boat  houses  or  other  similar  structures  or 
buildings  into  which  boats  are  floated  or 
personal  property  in  the  open. 

D.  Land  values,  lawn,  trees,  shrubs  or 
plants,  groMring  crops,  or  livestock; 
undei^ground  structures  and  equipment 
including  wells,  septic  tanks  or  septic 
systems;  those  portions  of  walks,  driveways 
and  other  paved  or  poured  surfaces,  outside 
the  foundation  walls  of  the  building. 

E.  Animals,  birds,  Gsh;  aircraft,  any  self- 
propelled  vehicle  or  machine  and  motor 
vehicles  (other  than  motorized  equipment 
pertaining  to  the  service  of  the  premises, 
operated  principally  on  the  premises  of  the 
insured,  and  not  licensed  for  highway  use) 
including  their  parts  and  equipment  trailers 
on  wheels  and  other  recreational  vehicles 
whether  affixed  to  a  permanent  foundation  or 
on  wheels;  watercraft  including  their 
furnishings  and  equipment;  and  business 
property. 

F.  On  and  after  June  1, 1982,  with  respect  to 
any  newly  constructed  or  substantially 
improved  building  located  outside  of  a 
coastal  high  hazard  area,  sohd.  non-load 
bearing  walls,  open,  wood  constructed  lattice 
"breakaway"  walls,  insect  screening  or  other 
"breakaway"  walls,  any  personal  property  or 
other  contents,  and  machinery  or  equipment 
servicing  the  building  when  any  of  the 
foregoing  items: 

(i)  Are  not  contained  within  the  foundation 
walls  of  the  described  building  (except  for 
machinery  and  equipment  servicing  die 
building);  or 

(ii)  Are  in  the  open  (except  for  machinery 
and  equipment  servicing  the  building);  or 

(iii)  Are  contained  below  the  lowest  floor 
used  for  rating  the  building  in  order  to 
calculate  the  premium  amount  to  be  paid  for 
the  policy;  or 

(iv)  In  the  case  of  a  building  rated  with 
Emergency  Program  or  Pre-FIRM  rates,  were 
placed  in  the  areas  described  in  (i),  (ii),  or  (iii) 
above,  on  or  after  )une  1, 1982. 

The  terms,  "machinery  or  equipment."  for 
purposes  of  this  subsection  "10",  include,  but 
are  not  limited  to,  heating  equipment,  water 
heaters,  air  conditioning  equipment  and  air 
ducts. 

G.  Buildings  and  their  contents,  including 
machinery  and  equipment,  which  are  part  of 
the  building,  where  more  than  49  percent  of 
the  actual  cash  value  of  such  buildings  is 
below  ground,  unless  the  lowest  level  is  at  or 
above  the  base  flood  elevation  (in  the 
Regular  Program)  or  the  adjacent  grotod 


level  (in  the  Emergency  Program)  by  reason 
of  earth  having  been  used  as  an  insulation 
materz-l  in  conjunction  with  energy  efficient 
building  techniques; 

H.  On  and  after  October  1, 1982.  a  mobile 
home  located  within  a  FEMA  designated 
Special  Flood  Hazard  Area  that  is  not  affixed 
to  a  permanent  site  (anchored]  to  resist 
flotation,  collapse,  or  lateral  movement  by 
providing  over-the-top  frame  ties  to  ground 
anchors  or  that  otherwise  meet  the 
community's  flood  plain  management 
requirements. 

I.  Units  which  are  primarily  containers, 
rather  than  buildings  (such  as  gas  and  liquid 
tanks). 

J.  A  mobile  home  and  its  contents  located 
within  a  FEMA  designated  coastal  high 
hazard  area  (Zones  VI-V30  on  a  FEMA  Flood 
Insurance  Rate  Map)  which  is  not  located  in 
a  mobile  home  park  or  subdivision  in 
existence  and  open  for  business  prior  to  June 
1.1982. 

Article  VI— Deductibles 

A.  Each  loss  to  your  insured  property  is 
subject  to  a  deductible  provision  under  which 
you  bear  a  portion  of  the  loss  before  payment 
is  made  under  the  policy. 

B.  The  loss  deductible  shall  apply 
separately  to  each  building  loss  and  personal 
property  (contents)  loss  including,  as  to  each, 
appurtenant  structures,  debris  removal,  and 
any  expenses  incurred  under  Article  D  or  III 
in  connection  with  the  removal  of  insured 
property. 

C.  The  amount  of  the  deductible  for  each 
loss  occurrence  is  determined  as  follows:  we 
shall  be  Uable  only  when  such  loss  exceeds 
$500  or,  at  your  option,  should  you  so  choose 
when  purchasing  a  policy  covering  property 
located  in  a  coastal  high  hazard  area, 
$3,000.00. 

D.  In  the  case  of  reasonable  expenses 
incurred  in  the  temporary  removal  of  an 
insured  mobile  home  or  insured  personal 
property  from  the  insured  premises  and  away 
from  the  peril  of  flood,  the  amount  of  the 
deductible  shall  be  $50.00. 

Article  VII~~Replacement  Cost  Provisions 

Subject  to  Article  VI  and  the  limits  of 
building  coverage  you  have  purchased,  these 
provisions  shall  apply  only  to  a  Single  Family 
Dwelling  which  is  the  principal  residence  of 
the  insured  and  which  is  covered  under  this 
policy.  Outdoor  antennas  and  aerials, 
carpeting,  awnings,  appliances  and  other 
outdoor  equipment,  all  whether  attached  to 
the  insured  building  or  not  are  excluded  from 
the  replacement  cost  coverage.  For  purposes 
of  this  Article  VII.  a  single  family  dwelling 
qualifies  as  your  principal  residence  provided 
that  at  the  time  of  the  loss,  you  or  your 
spouse  have  lived  in  your  building  for  either 
(1)  80%  of  the  calendar  year  immediately 
preceding  the  loss  or  (2)  80%  of  the  period  of 
your  ownership  of  the  insured  building,  if  less 
than  one  calendar  year  immediately  preceded 
the  loss.  For  purposes  "bf  this  Article,  the 
replacement  cost  provisions  do  not  apply  to  a 
condominium  unit  within  a  vertical  building 
having  one  or  more  condominium  units  in  it 
not  contiguous  to  the  ground.  Under  this 
Article: 

A.  If  at  the  time  of  loss  the  total  amount  of 
Insurance  applicable  to  said  dwelling  is  80% 


or  more  of  the  full  replacement  cost  of  such 
dwelling,  or  is  the  maximum  amount  of 
insurance  available  under  the  National  Flood 
Insurance  Program,  the  coverage  of  this 
policy  applicable  to  such  dwelling  is 
extended  to  include  the  full  cost  of  repair  or 
replacement  (without  deduction  for 
depreciation). 

B.  If  at  the  time  of  loss  the  total  amount  of 
insurance  applicable  to  said  dwelling  is  less 
than  80%  of  the  full  replacement  cost  of  such 
dwelling  and  less  than  the  maximum  amount 
of  insurance  available  under  the  National 
Flood  Insurance  Program,  our  liability  for  loss 
under  this  policy  shall  not  exceed  the  larger 
of  the  following  amounts: 

1.  The  actual  cash  value  (meaning 
replacement  cost  less  depreciation)  of  that 
part  of  the  dwelling  damaged  or  destroyed;  or 

2.  That  portion  of  the  full  cost  of  repair  or 
replacement  without  deduction  for 
depreciation  of  that  pari  of  the  dwelling 
damaged  or  destroyed,  which  the  total 
amount  of  insurance  applicable  to  said 
dwelling  bears  to  80%  of  the  full  replacement 
cost  of  such  dwelling. 

If  80%  of  the  full  replacement  cost  of  such 
dwelling  is  greater  than  the  maximum 
amount  of  insurance  available  under  the 
National  Flood  Insurance  Program,  use  the 
maximum  amount  in  lieu  of  the  80%  figure  in 
the  application  of  this  limit 

C  Our  liability  for  loss  under  this  policy 
shall  not  exceed  the  smallest  of  the  following 
amounts: 

1.  The  limit  of  liability  of  this  policy 
applicable  to  the  damaged  or  destroyed 
building. 

2.  The  replacement  cost  of  the  dwelling  or 
any  pari  thereof  identical  with  such  dwelling 
on  the  same  premises  and  intended  for  the 
same  occupancy  and  use;  or 

3.  The  amount  actually  and  necessarily 
expended  in  repairing  or  replacing  said 
dwelling  or  any  part  thereof  intended  for  the 
same  occupancy  and  use. 

D.  When  the  full  cost  of  repair  or 
replacement  is  more  than  $1,000  ormore  than 
5%  of  the  whole  amount  of  insurance 
applicable  to  said  dwelling,  we  shall  not  be 
liable  for  any  loss  under  paragraph  A  or 
subparagraph  B-2  of  these  provisions  unless 
and  until  actual  repair  or  replacement  is 
completed. 

E  In  determining  if  the  whole  amount  of 
insurance  applicable  to  said  dwelling  is  80% 
or  more  of  the  full  replacement  cost  of  such 
dwelling,  the  cost  of  excavations, 
underground  flues  and  pipes,  underground 
wiring  and  drains,  and  brick,  stone  and 
concrete  foundations,  piers  and  other 
supports  which  are  below  the  under  surface 
of  the  lowest  basement  floor,  or  where  there 
is  no  basement,  which  are  below  the  surface 
of  the  ground  inside  the  foundation  walls, 
shall  be  disregarded. 

F.  You  may  elect  to  disregard  this  condition 
in  making  claim  hereunder,  but  such  election 
shall  not  prejudice  your  right  to  make  further 
claim  within  180  days  after  loss  for  any 
additional  liability  brought  about  by  these 
provisions. 

G.  These  Replacement  Cost  Provisions  do 
not  apply  to  any  mobile  home  or  personal 
property  (contents)  covered  under  this  policy. 
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nor  do  Aey  apply  to  any  loss  where  insured 
property  is  abandoned  and  remains  as  debris 
at  the  property  address  following  a  loss. 

H.  If  your  dwelling  sustains  a  total  loss  or 
if  we  should  pay  you  the  entire  building  loss 
proceeds  under  these  replacement  cost 
provisioas,  there  is  no  requirement  that  you 
rebuild  the  building  at  the  insured  property 
address. 

Article  VIII— General  Conditions  and 
Provisions 

A.  Pair  and  Set  Qause:  If  you  lose  an 
article  which  is  part  of  a  pair  or  set.  we  will 
have  the  option  of  paying  you  an  amount 
equal  to  the  cost  of  replacing  the  lost  article, 
less  depreciation,  or  an  amount  which 
represents  the  fair  proportion  of  the  total 
value  of  the  pair  or  set  that  the  lost  article 
bears  to  the  pair  or  set. 

B.  Concealment  Fraud:  We  will  not  cover 
you  under  this  policy  if  you  have  sworn 
falsely,  or  willfully  concealed  or 
misrepresented  any  material  fact  or  done  any 
fraudulent  acts  concerning  this  insurance 
(See  "F".  below). 

C.  Other  Insurance:  You  may  have  other 
flood  insurance  covering  the  dwelling  and 
personal  property  and,  if  you  have  such  other 
insurance  in  effect  at  the  time  of  a  loss,  we 
will  not  pey  a  greater  portion  of  any  loss  than 
the  proportion  that  our  building  and  personal 
property  (contents)  insurance  bears  to  the 
total  flood  insurance  covering  the  dwelling 
and  personal  property. 

D.  Amendments,  Waivers.  Assignment: 
This  Standard  Flood  Insurance  Policy  cannot 
be  amended  nor  can  any  of  its  provisions  be 
waived  without  the  express  written  consent 
of  the  Federal  Insurance  Administrator.  No 
action  we  take  under  the  terms  ot  this  policy 
can  constitute  a  waiver  of  any  of  our  rights. 
Except  in  the  case  of  (1)  a  contents  only 
policy  and  (2)  a  policy  issued  to  cover  a 
building  in  the  course  of  construction, 
assignment  of  this  policy,  in  writing,  is 
allowed  upon  transfer  of  title  without  the 
consent  of  the  Administrator. 

E  Cancellation  of  Policy  By  You: 

1.  You  can  cancel  this  policy  at  any  time 

but  a  refund  of  premium  money  will  only  be 

made  to  you  when: 

a.  You  cancel  because  you  have  transferred 
ownership  of  the  insured  property  to 
someone  else.  In  this  case,  we  will  refund  to 
you.  once  we  receive  your  written  request  for 
cancellation  (signed  by  you),  the  excess  of 
premiums  paid  by  you  which  apply  to  the 
unused  portion  of  Uie  policy's  term,  pro-rata 
but  with  retention  of  the  expense  constant. 

b.  You  cancel  because  we  have  determined 
that  your  property  is  not,  in  fact,  in  a  special 
flood  hasiard  area;  and  you  were  required  to 
purchase  flood  insurance  coverage  by  a 
private  lender  or  Federal  agency  pursuant  to 
P.L.  93-234,  §  102;  and  the  lender  or  Federal 
agency  no  longer  requires  the  retention  by 
you  of  the  coverage.  In  this  event,  if  no  claims 
have  been  paid  or  are  pending,  your  premiimi 
payments  will  be  refunded  to  you  in  full, 
according  to  our  applicable  regulations,  but 
with  retention  of  the  expense  constant. 

F.  Voidance,  Reduction  or  Reformation  of 
the  Coverage  By  Us: 

1.  Voidance:  This  policy  shall  be  void  and 
of  no  legal  force  and  effect  in  the  event  that 
any  one  of  the  following  conditions  occurs: 


a.  The  property  listed  on  the  application  is 
not  eligible  for  coverage,  in  which  case  the 
poHcy  is  void  from  its  inception; 

b.  The  community  in  which  the  property  is 
located  was  not  participating  in  the  National 
Flood  Insiirance  Program  on  the  policy's 
inception  date  and  did  not  qualify  as  a 
participating  community  during  the  policy's 
term  and  before  the  occurrence  of  any  loss 
for  which  you  may  receive  compensation 
under  the  pohcy,  in  which  case  the  poUcy  is 
void  from  its  inception  date; 

c.  If,  during  the  term  of  the  policy,  the 
participation  in  the  National  Flood  Insurance 
Program  of  the  community  in  which  your 
property  is  located  ceases,  in  which  case  the 
policy  shall  be  deemed  void  effective  at  the 
end  of  the  last  day  of  the  policy  year  in  which 
such  cessation  occurred  and  shall  not  be 
renewed;  in  the  event  the  voided  pobcy 
included  three  policy  years  in  a  contract  term 
of  three  years,  you  shall  be  entitled  to  a  pro- 
rata refund  of  any  premium  applicable  to  the 
remainder  of  the  policy's  term  after  voidance 
of  the  policy; 

d.  In  the  event  you  or  your  agent  have  (i) 
sworn  falsely  or  (ii)  fraudulently  or  Mllfully 
concealed  or  misrepresented  any  material 
fact  (including  facts  relevant  to  the  rating  of 
this  policy)  in  the  application  for  coverage,  or 
upon  any  renewal  of  coverage,  or  in 
connection  with  the  submission  of  any  claim 
brought  under  the  policy,  in  which  case  this 
entire  policy  shall  be  void  as  of  the  date  the 
wrongful  act  was  committed  or  from  its 
inception  if  this  policy  is  a  renewal  policy 
and  the  wron^ul  act  occurred  in  connection 
with  an  application  for  or  renewal  or 
endorsement  of  a  policy  issued  to  you  in  a 
prior  year  and  affects  the  rating  of  or 
premium  amount  received  for  this  policy. 
Refunds  of  premiums,  if  any,  shall  be  subject 
to  offsets  for  our  administrative  expenses 
(including  the  payment  of  agent's 
commissions  for  any  voided  policy  year,  in 
connection  with  the  issuance  of  the  policy); 

e.  The  premium  you  submit  is  less  than 
$50.00  in  connection  with  any  application  for 
a  new  policy  or  policy  renewal,  in  which  case 
the  policy  is  void  from  its  inception  date. 

2.  Reduction  of  coverage  limits  or 
reformation.  In  the  event  that  the  premium 
payment  received  by  us  is  not  sufficient  to 
purchase  the  amotmts  of  building  coverage 
and  contents  (personal  property)  coverage 
requested  or  in  the  event  a  rating  error  has 
been  innocently  made  by  you  or  your  agent 
on  the  application,  renewal,  endorsement,  or 
other  form  (whether  evident  or  not)  resulting 
in  insufficient  premium  being  received  by  us 
for  the  purchase  of  the  amounts  of  coverage 
requested,  then: 

(i)  if  the  insufficient  premium  or  other 
rating  error  is  discovered  by  us  prior  to  a  loss 
under  the  policy,  the  policy  shall  be  deemed 
to  provide  only  such  coverage  as  can  be 
purchased,  for  the  entire  term  of  the  policy, 
for  the  amount  of  premium  received; 
provided,  you  may  increase  any  reduced 
coverage(s)  at  any  time  by  payment  of  the 
correct  premiimi  for  the  additional  limits  of 
coverage  requested  and  any  such  correct 
premium  received  by  us  prior  to  any  loss 
under  the  policy  shall  result  in  coverage 
being  provided  for  the  loss  up  to  the 
additional  amount  of  coverage  requested  by 


yon.  The  application  of  the  insufTicient 
premium  received  to  the  provision  of  flood 
insurance  coverage  shall  be  made  as  follows: 

a.  in  the  event  that  only  one  kind  of 
coverage  (building  coverage  or  contents 
coverage)  has  been  requested,  you  shall 
receive  the  Umits  of  that  kind  of  coverage 
which  can  be  purchased  for  the  amount  of 
premium  received,  less  the  expense  constant 

b.  in  the  event  that  both  building  coverage 
and  contents  coverage  have  been  requested, 
we  shall  determine  the  percentage  ratio  that 
each  kind  of  insurance  bears  to  the  total 
amount  of  coverage  requested,  apportion  the 
total  premium  received  by  the  percentage 
ratio  for  each  kind  of  coverage,  and  you  shall 
receive,  as  to  each  kind  of  coverage 
requested,  the  amount  of  coverage  which  can 
be  purchased  by  the  premium  amount  as 
apportioned  for  each  kind  of  coverage:  where 
both  building  and  contents  coverage  are 
requested  and  where  the  appUcation  of  the 
above  percentage  ratio  causes  the  premium 
received,  as  apportioned  by  the  ratio,  to 
produce  an  amount  of  premium  for  one  of  the 
kinds  of  coverage  to  be  more  than  sufficient 
to  purchase  the  amount  of  insurance  of  that 
kind  of  coverage  requested  by  you.  any  such 
excess  of  apportioned  premium  will  be 
applied  to  obtain  an  additional  amount  of  the 
other  kind  of  coverage  until  the  amount  of 
insurance  requested  for  the  other  coverage  is 
obtained: 

c.  provided,  however,  under  this  subsection 
(2.)  (i)  as  to  any  mortgagee  (or  trustee)  named 
in  the  policy,  we  shall  give  a  notice  of 
additional  premium  due  and  the  right  of 
reformation  shall  continue  in  force  for  the 
benefit  only  of  the  mortgagee  (or  trustee),  up 
to  the  amount  of  your  indebtedness,  for  thirty 
(30)  days  after  written  notice  to  the 
mortgagee  (or  trustee). 

(ii)  if  the  insufficient  premium  or  other 
rating  error  is  discovered  by  us  at  the  time  of 
a  loss  under  the  pohcy,  the  policy  shall  be 
deemed  to  provide  coverage  pursuant  to  the 
provisions  of  (i),  above,  unless: 

a.  you  or  your  agent  has  sworn  falsely  or 
fraudulentiy  or  willfully  concealed  or 
misrepresented  any  material  fact  (including 
facts  relevant  to  the  rating  of  this  poUcy)  in 
the  application  for  coverage,  or  upon  any 
renewal  of  coverage,  or  in  connection  with 
the  submission  of  any  claim  brought  under 
this  poUcy,  in  which  case  this  entire  policy 
shall  be  void  as  of  the  date  the  wrongful  act 
was  committed  or  from  its  inception  if  this 
policy  is  a  renewal  policy  and  Oie  wrongful 
act  occurred  in  connection  with  an 
application  for  or  renewal  or  endorsement  of 
a  policy  issued  to  you  in  a  prior  year  and 
affects  the  rating  of  or  premium  amount 
received  for  this  policy. 

Refunds  of  premiums,  if  any,  shall  be 
subject  to  offsets  for  our  administrative 
expenses  (including  the  payment  of  agent's 
commissions  for  any  voided  pohcy  year,  in 
connection  with  the  issuance  of  the  pobcy); 

b.  provided  (ii)  a.,  above  does  not  apply, 
you  remit  and  we  receive  the  additional 
premium  required  to  purchase  the  limits  of 
coverage  for  each  kind  of  coverage  as  was 
initially  requested  by  you  within  thirty  (30) 
days  from  the  date  we  give  you  written  notice 
of  additional  premium  due  or  within  sixty 
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(60]  days  of  the  loss  if  no  notice  of  premium 
due  is  received  by  you.  in  which  case  the 
policy  shall  be  reformed,  from  its  inception 
date,  to  provide  flood  insurance  coverage  to 
you  in  the  amounts  of  coverage  initially 
requested.  Silence  or  other  failure  to  remit  the 
additional  premium  required  or  non-receipt  of 
such  premium  by  us  within  thirty  (30)  days 
from  the  date  of  notice  of  premium  due  or 
within  sixty  (60)  days  of  the  loss,  whichever 
is  sooner,  shall  be  deemed  to  be  refusal  to 
pay  the  additional  premium  due  and  any 
subsequent  payment  of  the  additional 
premium  due  shall  not  reform  the  policy  from 
its  inception  date  but  shall  only  add  the 
addition&l  amounts  of  coverage  to  the  policy 
for  the  remainder  of  its  term,  pursuant  to  44 
CFR  61.11,  with  any  excess  of  premium  paid 
being  returned  to  you.  Provided,  however, 
under  this  subsection  "B"  as  to  any 
mortgagee  (or  trustee]  named  in  the  policy. 
we  shall  give  a  notice  of  additional  premium 
due  and  the  right  of  reformation  shall 
continue  in  force  for  the  benefit  only  of  the 
mortgagee  (or  trustee],  up  to  the  amount  of 
your  indebtedness,  for  thirty  (30]  days  after 
written  notice  to  the  mortgagee  (or  trustee]. 

G.  Policy  Renewal:  The  term  of  this  policy 
commences  on  its  inception  date  and  ends  on 
its  expiration  date,  as  shown  on  the 
"Declaration  Page"  which  is  attached  to  the 
policy.  We  are  under  no  obligation  to  send 
you  any  renewal  notice  or  other  notice  that 
your  policy  term  is  coming  to  an  end  and  the 
receipt  of  any  such  notice  by  you  shaU  not  be 
deemed  to  be  a  waiver  of  this  provision  on 
our  part.  We  are  under  no  obligation  to 
assure  that  policy  changes  reflected  in 
endorsements  submitted  by  you  during  the 
policy  term  and  accepted  by  us  are  included 
in  any  renewal  notice  or  new  policy  which 
we  send  to  you.  "Policy  changes"  includes 
the  addition  by  you  of  new  coverage  (e.g. 
contents  coverage  added  to  a  building 
coverage  policy  or  vice  versa]  or  any 
increases  in  the  amounts  of  coverage. 

This  policy  shall  not  be  renewed  and  the 
coverage  provided  by  it  shall  not  continue 
into  any  successive  policy  term  unless  the 
premium  payment  for  any  successive  policy 
term  is  received  by  us  at  the  National  Flood 
Insurance  Program  (NFIP].  prior  to  the 
expiration  date  of  this  policy,  subject  to 
Article  VIH  (F.].  above.  The  renewal  premium 
payment  shall  be  deemed  to  be  received  by 
the  NFIP  if  the  renewal  payment  is  mailed  to 
the  NFIP  prior  to  the  expiration  date  and  is 
received  by  the  NFIP  prior  to  or  *vithin  five 
(5]  days  following  the  expiration  date  or  if  the 
renewal  payment  is  mailed  by  certified  mail 
to  the  NFIP  prior  to  the  expiration  date.  In  all 
other  cases,  whether  the  renewal  premium 
payment  is  received  by  the  NFIP  after  the 
expiration  date  of  this  policy  or  not  this 
policy  shall  be  deemed  terminated  as  of  the 
expiration  date  of  the  last  policy  term  for 
which  the  premium  payment  was  timely 
received  by  the  NFIP  and,  in  that  event  we 
shall  not  be  obligated  to  provide  you  with 
any  cancellation,  termination,  policy  lapse,  or 
policy  renewal  notice  advising  you  of  any 
such  cancellation,  termination,  policy  lapse 
or  policy  renewal:  provided,  however,  with 
respect  to  any  mortgagee  (or  trustee)  named 
in  the  declarations  form  attached  to  this 
policy,  this  insurance  shall  continue  in  force 


only  for  the  benefit  of  such  mortgagee  (or 
trustee]  for  30  days  after  written  notice  to  the 
mortgagee  (or  trustee]  of  termination  of  this 
policy,  and  shall  then  terminate. 

H.  Alterations  and  Repairs:  You  may,  at 
any  time,  make  alterations,  additions  and 
repairs  to  the  insured  property  and  complete 
structures  in  the  course  of  construction. 
Consistent  with  your  obligation  to  protect 
insured  property  damaged  by  a  flood  from 
further  damage,  as  set  forth  in  "I",  below,  you 
may  also— following  a  loss  by  flood — make 
reasonable  repairs  of  a  temporary  or 
permanent  nature  to  protect  the  damaged, 
insured  property  from  further  damage  and,  to 
the  extent  you  keep  an  accurate  record  of 
such  repair  expenditures,  the  cost  of  any  such 
repairs — including  the  value  of  your  own 
labor  at  prevailing  Federal  minimum  wage 
rates — shall  be  included  in  determining  the 
amount  of  loss  covered  by  this  policy. 

I.  Requirements  in  Case  of  Loss:  Should  a 
flood  loss  occur  to  your  insured  property,  you 
must: 

1.  Notify  us  in  writing  as  soon  as 
practicable; 

2.  Protect  the  property  bom  further 
damage: 

3.  As  soon  as  reasonably  possible,  separate 
the  damaged  and  undamaged  property, 
putting  it  in  the  best  possible  order  so  that  we 
may  examine  it:  and 

4.  Within  60  days  after  the  loss,  send  us  a 
proof  of  loss,  which  is  your  statement  as  to 
the  amount  you  are  claiming  under  the  policy 
signed  and  sworn  to  by  you  and  furnishing  us 
with  the  following  information. 

a.  The  date  and  time  of  the  loss, 

b.  A  brief  explanation  of  how  the  loss 
happened. 

c.  Your  interest  in  the  property  damaged 
(for  example,  "owner")  and  the  interests,  if 
any,  of  others  in  the  damaged  property, 

d.  The  actual  cash  value  of  each  damaged 
item  of  insured  property  after  depreciation  is 
deducted  ttom  the  cost  of  replacement  of  the 
property  (imless  the  policy's 
•REPLACEMENT  COST  PROVISIONS" 
apply,  in  which  case  the  replacement  cost 
without  allowance  for  depreciation  should  be 
furnished]  and  the  amount  of  damages 
sustained. 

e.  Names  of  mortgagees  or  anyone  else 
having  a  Uen,  charge  or  claim  against  the 
insured  property, 

f.  Details  as  to  any  other  contracts  of 
insurance  covering  the  property,  whether 
valid  or  not 

g.  Details  of  any  changes  in  ownership,  use, 
occupancy,  location  or  possession  of  the 
insured  property  since  the  policy  was  issued, 

h.  Details  as  to  who  occupied  any  insured 
building  at  the  time  of  loss  and  for  what 
purpose,  and 

i.  The  amount  you  claim  is  due  under  this 
policy  to  cover  the  loss,  including  statements 
concerning: 

(i)  The  limits  of  coverage  stated  in  the 
policy. 

(ii)  The  cost  to  repair  or  replace  the 
damaged  property  (whatever  costs  less). 

5.  The  insurance  adjuster  whom  we  hire  to 
investigate  your  claim  may  furnish  you  with  a 
proof  of  loss  form,  and  she  or  he  may  help 
you  to  complete  it.  However,  this  is  a  matter 
of  courtesy  only,  and  you  must  still  send  us  a 


proof  of  loss  within  60  days  after  the  loss 
even  if  the  adjuster  does  not  furnish  the  form 
or  help  you  complete  it  In  completing  the 
proof  of  loss,  you  must  use  your  own 
judgment  concerning  the  amount  of  loss  and 
the  justification  for  that  amount  the  adjuster 
is  not  authorized  to  approve  or  disapprove 
claims  or  to  tell  you  whether  your  claim  will 
be  approved  by  us. 

).  Our  Options  After  a  Loss:  Options  we 
may,  in  our  sole  discretion,  exercise  after  a 
loss  include  the  following: 

1.  Evidence  of  Loss — If  we  specifically 
request  it  in  writing,  you  may  be  required  to 
funiish  us  with  a  complete  inventory  of  the 
destroyed,  damaged  and  undamaged 
property,  including  details  as  to  quantities, 
costs,  actual  cash  values,  amounts  of  loss 
claims,  and  any  written  plans  and 
specifications  for  repair  of  the  damaged 
property  which  you  can  make  reasonably 
available  to  us. 

2.  Examination  Under  Oath — We  may 
require  you  to  show  us  or  our  designee,  the 
damaged  property,  to  be  examined  under 
oath  by  our  designee  and  to  sign  any 
transcripts  of  such  examinations;  to,  at  such 
reasonable  times  and  places  as  we  may 
designate,  permit  us  to  examine  and  make 
extracts  and  copies  of  all  books  of  accounts, 
bills,  invoices  and  other  vouchers,  or  certified 
copies  diereof  if  the  originals  are  lost 
pertaining  to  the  damaged  property. 

3.  Options  to  Repair  or  Replace — ^We  may 
take  all  or  any  part  of  the  damaged  property 
at  the  agreed  or  appraised  value  and.  also,  to 
repair,  rebuild  or  replace  the  property 
destroyed  or  damaged  with  other  of  like  kind 
and  quality  within  a  reasonable  time,  on 
giving  you  notice  of  our  intention  to  do  so 
within  30  days  after  the  receipt  of  the  proof  of 
loss  herein  required  under  "I",  above. 

4.  Adjustment  Options — We  may  adjust 
loss  to  any  insured  property  of  others  with 
the  owners  of  such  property  or  with  you  for 
their  account.  Any  such  insurance  under  this 
policy  shall  not  inure  directly  or  indirectly  to 
the  benefit  of  any  carrier  or  other  bailee  for 
hire. 

K.  When  Loss  Payable — Within  60  days 
after  you  file  your  proof  of  loss,  we  will  either 
approve  the  claim,  reject  the  proof  of  loss, 
deny  the  claim,  or  request  appraisal.  If  we 
approve  the  claim,  we  will  pay  you  within  60 
days  after  the  award  of  the  appraisers  and 
umpire  Is  filed.  If  we  reject  your  proof  of  loss 
because  of  the  amount  claimed,  but  do  not 
deny  the  entire  claim,  you  may  file  another 
proof  of  loss  as  long  as  it  is  filed  within  60 
days  of  the  date  of  the  loss  or  any  extension 
of  time  allowed  by  the  Administrator. 

L  Abandonment.  You  may  not  abandon 
damaged  or  undamaged  insured  property  to 
us. 

M.  Appraisal.  If  at  any  time  after  a  loss,  we 
are  unable  to  agree  with  you  as  to  the  actual 
cash  value— or,  if  applicable,  replacement 
cost— of  the  damaged  property  so  as  to 
determine  the  amount  of  loss  to  be  paid  to 
you,  then,  on  the  written  demand  of  either 
one  of  us,  each  of  us  shall  select  a  competent 
and  disinterested  appraiser  and  notify  the 
other  of  the  appraiser  selected  within  20  days 
of  such  demand.  The  appraisers  shall  first 
select  a  competent  and  disinterested  umpire; 
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and  failing,  after  IS  days,  to  agree  upon  such 
umpire,  then,  on  your  requeit  or  our  request, 
such  umpire  shall  be  selected  by  a  judge  of  a 
court  of  record  in  the  State  in  which  insured 
property  is  located.  The  appraisers  shall  then 
appraise  the  loss,  stating  separately 
replacement  cost  actual  cash  value  and  loss 
to  each  item;  and,  failing  to  agree,  shall 
submit  their  differences,  only,  to  the  umpire. 
An  award  in  writing,  so  itemized,  of  any  two 
(appre^sers  or  appraiser  and  umpire)  when 
filed  with  us  shall  determine  the  amoimt  of 
actual  cash  value  and  loss  or,  should  this 
poUcy's  replacement  cost  provisions  apply, 
the  amount  of  replacement  cost  and  loss. 
Each  appraiser  shall  be  paid  by  the  party 
selecting  him  and  the  expenses  of  appraisal 
and  umpire  shall  be  paid  by  both  of  us 
equally. 

N.  ^88  Clause.  If  we  pay  you  for  damage 
to  property  sustained  in  a  flood  loss,  you  are 
still  eligible,  during  the  term  of  the  policy,  to 
collect  for  a  subsequent  loss  due  to  another 
flood.  Of  course,  all  loss  arising  out  of  a 
single,  continuous  flood  of  long  duration  shall 
be  adjusted  as  one  flood  loss. 

O.  Mortgagee  Clause  (Applicable  to 
building  items  only  and  effective  only  when 
policy  is  made  payable  to  a  mortgagee  (or 
trustee)  named  in  the  application  and 
declaration  form  attached  to  this  poUcy). 
Loss,  if  any,  under  this  poUcy,  shall  be 
payable  to  the  aforesaid  as  mortgagee  (or 
trustee)  as  interest  may  appear  under  all 
present  or  future  mortgages  upon  the  property 
descibed  in  which  the  aforesaid  may  have  an 
interest  as  mortgagee  (or  trustee),  in  order  of 
precedence  of  said  mortgages,  and  this 
insurance,  as  to  the  interest  of  the  mortgagee 
(or  trustee)  only  therein,  shall  not  be 
invalidated  by  any  act  or  neglect  of  the 
mortgagor  or  owner  of  the  described 
property,  nor  by  any  foreclosure  or  other 
proceedings  or  notice  of  sale  relating  to  the 
property,  nor  by  any  change  in  the  title  or 
ownership  of  the  property,  nor  by  the 
occupation  of  the  premises  for  purposes  more 
hazardous  than  are  permitted  by  this  policy; 
provided,  that  in  case  the  mortgagor  or  owner 
shall  neglect  to  pay  any  premium  due  under 
this  policy,  the  mortgagee  (or  trustee)  shall, 
on  demand,  pay  the  same. 

Provided,  also,  that  the  mortgagee  (or 
trustee)  shall  notify  the  Insurer  of  any  change 
of  ownership  or  occupancy  or  increase  of 
hazard  which  shall  come  to  the  knowledge  of 
said  mortgagee  (or  trustee]  and,  unless 
permitted  by  this  poUcy,  it  shall  be  noted 
thereon  and  the  mortgagee  (or  trustee)  shall, 
on  demand,  pay  the  premium  for  such 
increased  hazard  for  the  term  of  the  use 
thereof;  otherwise  this  policy  shall  be  null 
and  void. 

If  this  poUcy  is  cancelled  by  the  Insurer,  it 
shall  continue  in  force  for  the  benefit  only  of 
the  mortgagee  (or  trustee]  for  30  days  after 
written  notice  to  the  mortgagee  (or  trustee)  of 
such  cancellation  and  shall  then  cease,  and 
the  Insurer  shall  have  the  right  on  like  notice, 
to  cancel  this  agreement 

Whenever  the  Insurer  shall  pay  the 
mortgagee  (or  trustee)  any  sxmi  for  loss  under 
this  policy  and  shall  claim  that  as  to  the 
mortgagor  or  owner,  no  liability  therefor 
existed,  the  Insurer  shall,  to  the  extent  of 
such  payment,  be  thereupon  legally 


subrogated  to  all  the  rights  of  the  party  to 
whom  such  payment  shall  be  made,  under  all 
securities  held  as  collateral  to  the  mortgage 
debt  or  may,  as  its  option,  pay  to  the 
mortgagee  (or  trustee]  the  whole  principal 
due  or  to  grow  due  on  the  mortgage  with 
interest  and  shall  thereupon  receive  a  full 
assignment  and  transfer  of  the  mortgage  and 
of  all  such  other  securities:  but  no 
subrogation  shall  impair  the  right  of  the 
mortgagee  (or  trustee]  to  recover  the  full 
amount  of  said  mortgagee's  (or  trustee's) 
claim. 

P.  Mortgagee  obligations — If  the  insured 
fails  to  render  proof  of  loss,  the  named 
mortgagee  (or  trustee)  upon  notice,  shall 
render  proof  of  loss  in  the  form  herein 
specified  within  60  days  thereafter  and  shall 
be  subject  to  the  provisions  of  this  poUcy 
relating  to  appraisal  and  time  of  payment  and 
of  bringing  suit 

Q.  Conditions  for  filing  a  lawsuit — ^You 
may  not  sue  us  to  recover  money  under  this 
policy  unless  you  have  complied  with  all  the 
requirements  of  the  policy.  If  you  do  sue,  you 
must  start  the  suit  tvithin  twelve  (12)  months 
from  the  date  we  mailed  you  notice  that  we 
have  denied  your  claim,  or  part  of  your  claim, 
and  you  must  file  the  suit  in  the  United  States 
District  Court  for  district  in  which  the  insured 
property  was  located  at  the  time  of  the  loss. 

R.  Subrogation — Whenever  we  make  a 
payment  for  a  loss  under  this  poUcy,  we  are 
subrogated  to  your  right  to  recover  for  that 
loss  from  any  other  person.  That  means  that 
your  right  to  recover  for  a  loss  that  was 
partly  or  totally  caused  by  someone  else  is 
automatically  transferred  to  us,  to  the  extent 
that  we  have  paid  you  for  the  loss.  We  may 
require  you  to  acknowledge  this  transfer  in 
writing.  After  the  loss,  you  may  not  give  up 
our  right  to  recover  this  money  or  do  anything 
which  would  prevent  us  from  recovering  it  If 
you  make  any  claim  against  any  person  who 
caused  your  loss  and  recover  any  money,  you 
must  pay  us  back  first  before  you  may  keep 
any  of  that  money. 

Article  IX—LiberaJization  Clause 

While  this  policy  is  in  force,  should  we 
have  adopted  any  forms,  endorsements,  rules 
or  regulations  by  which  this  policy  could  be 
broadened  or  extended  for  your  benefit  by 
endorsement  or  substitution  of  policy  form, 
then,  such  matters  shall  be  considered  to  be 
incorporated  in  this  policy  without  additional 
premium  charge  and  shall  inure  to  your 
benefit  as  though  such  endorsement  of 
substitution  of  poUcy  form  had  been  made. 

Article  X—What  Law  Governs 

This  policy  is  governed  by  the  flood 
insurance  regulations  issued  by  FEMA.  the 
National  Flood  Insurance  Act  of  1968,  as 
amended  (42  U.S.C.  s4001,  etseq.)  and 
Federal  common  law. 

In  witness  whereof,  we  have  signed  this 
policy  below  and  hereby  enter  into  this 
Insurance  Agreement 
Jeffrey  S.  Bragg, 

Administrator,  Federal  Insurance 
Administration. 

6.  Appendix  A(2)  of  Part  61  referenced 
at  §  61.13  of  the  Standard  Flood 
Insurance  Policy  is  revised,  in  the 
following  particulars: 


a.  A  new  provision  is  added  just 
before  the  provison  title  "definition  of 
'flood'",  as  follows: 

Persons  Insured 

The  following  are  insured  under  this  policy: 

A.  The  named  insured  and  legal 
representatives: 

B.  Any  mortgagee  and  loss  payee  named  in 
the  application  and  declaration  page  in  the 
order  of  precedence  and  to  the  extent  of  their 
interest  but  for  no  more,  in  the  aggregate, 
than  the  interest  of  the  named  insured. 

b.  The  provision  titled  "definition  of 
'flood'"  is  deleted  and  a  new  provision 
titled  "Definitions"  is  added  in  its  place 
and  stead,  as  follows: 

Defmitioas 

Definitions — As  used  in  this  Policy: 
"Actual  cash  value"  means  the 
replacement  cost  of  an  insured  item  of 
property  at  the  time  of  loss,  less  the  value  of 
physical  depreciation  as  to  the  item  damaged. 

"Application"  means  the  statement  made 
and  signed  by  the  Insured,  or  the  Insured's 
agent  and  giving  information  on  the  basis  <rf 
which  the  Insurer  determines  the 
acceptability  of  the  risk,  the  pohcy  to  be 
issued  and  the  correct  premium  payment 
which  must  accompany  the  application  for 
the  policy  to  be  issued.  The  appUcation  ia  • 
part  of  this  flood  insurance  policy. 

"Building"  means  a  walled  and  roofed 
structure,  other  than  a  gas  or  Uquid  storage 
tank  that  is  principally  above  ground  and 
affixed  to  a  permanent  site,  including  a 
walled  and  roofed  building  in  the  course  of 
construction,  alteration  or  repair  and  a 
mobile  home  on  foundation,  subject  to 
Paragraph  "H"  of  the  provision  tided 
"Property  Not  Covered".  This  policy  does  not 
cover  more  than  one  building. 

"Cancellation"  means  that  ending  of  the 
insurance  coverage  provided  by  this  policy 
prior  to  the  expiration  date. 

"Coastal  high  hazard  area"  means  an  area 
subject  to  high  velocity  waters  including 
hurricane  wave  wash  and  tsunamis. 
"Declarations  page"  is  a  computer 
generated  summary  of  information  furnished 
by  the  Insured  in  the  application  for 
insurance.  The  declarations  page  is  a  part  of 
this  flood  insurance  policy. 

"Double-wide  mobile  home"  means  a 
building  which  is  fully  anchored  and  affixed 
to  its  permanent  site,  and  which  is  designed 
and  constructed  as  a  modular  or 
manufactured  building  an  which  has  axlea 
and  wheels  used  solely  for  transportation  to 
the  lot  or  construction  site  where  it  is  to  be 
assembled  as  a  non-tnovable,  permanent 
building;  such  a  building  is  not  considered  to 
be  a  mobile  home  for  purposes  of  this  policy. 
"Direct  physical  loss  by  flood"  means  any 
loss  in  the  nature  of  actual  loss  of  or  physical 
damage,  evidence  by  physical  changes,  to  the 
insured  property  (building  or  personal 
property  contents)  which  is  directly  and 
proximately  caused  by  a  "flood"  (as  defined 
in  this  Agreement),  while  the  insured 
property  is  located:  1.  at  the  property  address 
shown  on  the  application  for  this  insurance, 
which  is  a  part  of  this  Agreement  and  2.  for 
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forty-five  days,  at  another  place  above 
ground  level  or  outside  of  the  special  flood 
hazard  area  to  which  any  of  the  property 
shall  necessarily  be  removed  in  order  to 
protect  and  preserve  it  from  a  flood  or  from 
the  imminent  danger  of  flood  (provided, 
personal  property  so  removed  must  be  placed 
in  a  fully  enclos*ed  building  or  otherwise 
reasonably  protected  from  the  elements  to  be 
insured  againpt  toss).  The  term  "Direct 
Physical  Loss  6y  Flood"  shall  not  include 
compensation  for  loss  of  use,  loss  of  access, 
loss  of  profits  or  loss  resulting  from 
interruption  of  business,  profession  or 
manufacture,  allowance  for  any  increased 
cost  of  repair  or  reconstruction  as  a  result  of 
any  ordinance  or  repair  regulating 
reconstruction  or  repair,  or  other  economic 
loss,  (This  eniuneration  is  not  exclusive). 

"Expense  constant"  is  a  flat  charge  per 
poUcy  term,  paid  by  the  Insured,  to  de&ay  the 
Federal  Government's  policywriting  and 
other  expense. 

"Expiration  date"  means  the  ending  of  the 
insurance  cove^^e  provided  by  this  policy 
on  the  expiratioinlate  shown  on  the 
declaration  page. 

"Flood":  Wherever  in  this  policy  the  term 
"flood"  occurs,  it  shall  be  held  to  mean: 

A.  A  general  and  temporary  condition  of 
partial  or  complete  inundation  of  normally 
dry  land  areas  from: 

1.  The  overflow  of  inland  or  tidal  waters. 

2.  The  unusual  and  rapid  accumulation  or 
runoff  of  surface  waters  from  any  source. 

3.  Mudslides  (i.e.,  mudflows)  which  are 
proximately  caused  by  flooding  as  defined  in 
subparagraph  A-2  above  and  are  akin  to  a 
river  of  liquid  and  flowing  mud  on  the 
surfaces  of  normally  dry  land  areas,  as  when 
earth  is  carried  by  a  current  of  water  and 
deposited  along  the  path  of  the  current. 

B.  The  collapse  or  subsidence  of  land  along 
the  shore  of  ajake  or  other  body  pf  water  as 
a  result  of  erosion  or  undermining  caused  by 
waves  or  currents  of  water  exceeding  the 
cycUcal  levels  which  result  in  flooding  as 
defined  in  A-1  above, 

"Policy"  means  the  entire  written  contract 
between  the  Insured  and  the  Insurer, 
including  this  printed  form,  the  application 
and  declarations  page,  any  endorsements 
which  may  be  issued  and  any  renewal 
certificates  indicating  that  coverage  has  been 
instituted  for  a  new  policy  and  policy  term. 
Only  one  building,  specifically  described  by 
you  in  the  application,  may  be  insured  under 
this  policy. 

"Walled  and  roofed"  means  the  building 
has  in  place  two  or  more  exterior,  rigid  walls 
and  the  roof  is  fully  secured  so  that  the 
building  will  resist  flotation,  collapse  and 
lateral  movement. 
***** 

c.  New  paragraphs  "G",  "H".  "I"  and 
"I"  are  added  to  the  "Perils  excluded" 
provisions  as  follows: 

Perils  Excluded 

The  Insurer  shall  not  be  liable  for  loss: 

***** 

G.  Caused  intentionally  by  the  Insured. 

R  Which  is  already  in  progress  as  of  12.-01 
a.m.  of  the  first  day  of  the  policy  term. 

I.  Prom  a  flood  which  is  confined  to  the 
premises  on  which  the  insured  property  is 


located  unless  the  flood  is  displaced  over  two 
acres  of  the  insured  premises. 

),  Caused  by  any  modification  by  the 
Insured  to  the  insured  property  or  the 
described  premises  on  which  the  insured 
property  is  located  which  materially 
increases  the  risk  of  flooding.  < 

***** 

d.  Under  die  provision  tided 
"PROPERTY  COVERED",  at  paragraph 
B(2.)  (a)  and  (b),  die  $500.00  limitation  is 
reduced  to  $250.00  in  both  instances. 

•        •        •        *        * 

e.  The  provisions  titled  "PROPERTY  NOT 
COVERED"  are  revised  to  read  as  follows: 
Property  Not  Covered 

This  policy  shall  not  cover 

A.  Accounts,  bills,  currency,  deeds, 
evidences  of  debt  money,  coins,  medals, 
postage  stamps,  securities,  bullion, 
manuscripts,  or  other  valuable  papers  or 
records. 

B.  On  and  after  October  1, 1982,  newly 
constructed  and  substantially  improved 
buildings  located  seaward  of  mean  high  tide, 
or  entirely  in,  on,  or  over  water. 

C.  Fences,  retaining  walls,  seawalls, 
swimming  pools,  bulkheads,  wharves,  piers, 
bridges,  docks:  other  open  stuctures  located 
on  or  over  water,  including  boathouses  or 
other  similar  structures  or  buildings  into 
which  boats  are  floated;  or  personal  property 
in  the  open. 

D.  Land  values,  lawn,  trees,  shrubs  or 
plants,  growing  crops,  or  livestock: 
underground  structures  and  equipment 
including  wells,  septic  tanks  or  septic    - 
systems:  those  portions  of  walks,  driveways 
and  other  paved  or  poured  surfaces  outside 
the  foundation  walls  of  the  building. 

E.  Aircraft,  «uiy  self-propelled  vehicle  or 
machine  and  motor  vehicles  (other  than 
motorized  equipment  pertaining  to  the  service 
of  the  premises,  operated  principally  on  the 
premises  of  the  insured,  and  not  licensed  for 
highway  use]  including  their  parts  and 
equipment,  trailers  on  wheels  and  other 
recreational  vehicles  whether  affixed  to  a 
permanent  foundation  or  on  wheels; 
watercraft  including  their  furnishings  and 
equipment;  and  business  property. 

F.  On  and  after  )une  1, 1982,  with  respect  to 
any  building  located  outside  of  a  coastal  high 
hazard  area,  solid,  non-load  bearing  walls, 
open,  wood  constructed  lattice  "breakaway" 
walls,  insect  screening  or  other  "breakaway" 
walls,  any  personal  property  or  other 
contents,  and  machinery  or  equipment 
servicing  the  building  when  any  of  the 
foregoing  items: 

(i)  Are  not  contained  within  the  foundation 
walls  of  the  described  building  (except  for 
machinery  and  equipment  servicing  the 
building);  or 

(ii)  Are  in  the  open  (except  for  machinery 
and  equipment  servicing  the  building);  or 

(iii)  Are  contained  below  the  lowest  floor 
used  for  rating  the  building  in  order  to 
calculate  the  premium  amount  to  be  paid  for 
this  policy;  or 

(iv)  In  the  case  of  a  building  rated  with 
Emergency  Program  or  pre-flnn  rates,  were 
placed  in  the  areas  described  in  (i)  or  (ii)  or 
(iii),  above,  on  or  after  June  1, 1982;  or 


The  terms,  "machinery  or  equipment",  for 
purposes  of  this  paragraph  "E",  include,  but 
are  not  limited  to,  heating  equipment,  water 
heaters,  air  conditioning  equipment  and  air 
ducts. 

G.  Buildings  and  their  contents,  including 
machinery  and  equipment,  which  are  part  of 
the  building,  where  more  than  49  percent  of 
the  actual  cash  value  of  such  buildings  is 
below  ground,  unless  the  lowest  level  is  at  or 
above  the  base  flood  elevation  (in  the 
Regular  Program)  or  the  adjacent  ground 
level  (in  the  Emergency  Program)  by  reason 
of  earth  having  been  used  as  an  insulation 
material  in  conjunction  with  energy  efficient 
building  techniques; 

H.  On  and  after  October  1, 1982,  a  mobile 
home  located  within  a  FEMA  designated 
Special  Flood  Hazard  Area  that  is  not  affixed 
to  a  permanent  site  (anchored)  to  resist 
flotation,  collapse,  or  lateral  movement  by 
providing  over-the-top  frame  ties  to  ground 
anchors  or  that  otherwise  meet  the 
community's  flodd  plain  mangement 
requirements. 

L  Units  which  are  primarily  containers, 
rather  than  buildings  (such  as  gas  and  liquid 
tanks,  chemical  or  reactor  container  tanks  or 
enclosures,  brick  kilns,  and  similar  units)  and 
their  contents  (Silos  and  grain  storage 
buildings  including  their  contents,  may  be 
insured  even  though  they  may  be  of 
container-type  construction). 

).  A  mobile  home  and  its  contents  located 
within  a  FEMA  designated  coastal  high 
hazard  area  (Zones  V1-V30  on  a  FEMA  Flood 
Insurance  Rate  Map]  which  is  not  located  in 
a  mobile  home  park  or  subdivision  in 
existence  and  open  for  business  prior  to  ]une 
1,1982. 
*•**-* 

f.  The  provisions  titled  "deductibles" 
are  revised  to  read  as  follows: 

Deductibles 

A.  With  respect  to  loss  to  the  building, 
appurtenant  structures,  and  debris  removal 
covered  hereunder,  the  Insurer  shall  be  liable 
for  only  that  portion  of  the  loss  in  any  one 
occurrence  which  is  in  excess  of  $500.00. 

B.  With  respect  to  loss  to  contents  or  debris 
removal  covered  hereunder  or  to  expenses, 
incurred  under  paragraph  "F'  of  "Perils 
Excluded",  the  Insurer  shall  be  liable  for  only 
that  portion  of  the  loss  in  any  one  occurrence 
which  is  in  excess  of  $500.00. 

C.  The  amount  of  the  deductible  in  "A"  and 
"B",  above  is  $3,000.00  in  the  event  the 
Insured  has  elected,  when  purchasing  this 
policy,  to  have  such  a  deductible.  The 
election  by  the  Insured  is  conditioned  upon 
the  insured  property  being  located  in  a 
coastal  high  hazard  area. 

D.  In  the  case  of  reasonable  expenses 
incurred  in  the  removal  of  an  insured  mobile 
home  or  personal  property  from  the  insured 
premises  away  from  the  peril  of  flood,  the 
amount  of  the  deductible  shall  be  $50.00. 
**'**« 

Under  the  provisions  tided  "General 
conditions  and  provisions",  paragraph 
"E"  tided  "Cancellation  of  policy  or 
reduction  in  amount  of  insurance"  is 
revised  to  read  as  follows: 
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General  Cooditioiis  and  Provisioas 

*         «         «         *         * 

E.  Voidance,  Reduction  or  Reformation  of 
the  Coverage: 

1.  Voidance:  This  policy  will  be  void  and  of 
no  legal  force  and  effect  in  the  event  that  any 
one  of  the  following  conditions  occurs: 

a.  The  property  listed  on  the  application  is 
not  eligible  for  coverage,  in  which  case  the 
policy  is  void  from  its  inception; 

b.  The  community  in  which  the  property  is 
located  was  not  participating  in  the  National 
Flood  Insurance  Program  on  the  policy's 
inception  date  and  did  not  qualify  as  a 
participating  community  during  the  policy's 
term  and  before  the  occurrence  of  any  loss 
for  which  the  insured  may  receive 
compensation  under  the  policy,  in  which  case 
the  policy  is  void  from  its  inception; 

c.  If,  during  the  term  of  the  policy,  the 
participation  in  the  National  Flood  Insurance 
Program  of  the  community  in  which  the 
insured's  property  is  located  ceases,  in  which 
case  the  policy  shall  be  deemed  void 
effective  at  the  end  of  the  last  day  of  the 
policy  year  in  which  such  cessation  occurred 
and  shall  not  be  renewed;  in  the  event  the 
voided  policy  included  three  policy  years  in  a 
contract  term  of  three  ye^rs,  the  insured  shall 
be  entitled  to  a  pro-rata  refund  of  any 
prenuum  applicable  to  the  remainder  of  the 
policy'-^  term  after  voidance  of  the  policy; 

d.  The  insured  or  the  insured's  agent  has  (!) 
sworn  falsely  or  (ii)  fraudulently  or  willfully 
concealed  or  misrepresented  any  material 
fact  (including  facts  relevant  to  the  rating  of 
this  policy)  in  the  application  for  coverage,  or 
upon  any  renewal  of  coverage,  or  in 
connection  with  the  submission  of  any  claim 
brought  under  the  policy,  in  which  case  this 
entire  policy  shall  be  void  as  of  the  date  the 
wrongful  act  was  committed  and  coverage 
prior  to  the  date  of  the  wrongful  act  siiall  not 
be  affected,  provided,  refunds  of  premiums,  if 
any,  shall  be  subject  to  offsets  for  the 
insurer's  administrative  expenses  (including 
the  paynient  of  agent's  commissions  through 
prior  policy  years,  if  any)  in  connection  with 
the  issuance  of  the  policy; 

e.  The  premi\^  submitted  is  less  than 
$50.00  in  connection  with  any  application  for 
a  new  policy  or  policy  renewal,  in  which  case 
the  policy  is  void  from  its  inception. 

(2)  Reduction  of  coverage  limits  or 
reformation.  In  the  event  that  the  premium 
payment  received  by  the  insurer  is  not 
sufficient  to  purchase  the  amounts  of  building 
coverage  and  contents  (personal  property) 
coverage  requested  or  in  the  event  a  rating 
error  has  been  innocently  made  by  the 
insured  or  the  agent  on  the  application, 
renewal,  endorsement  or  other  form  (whether 
evident  or  not)  resisting  in  insufficient 
premium  being  received  by  the  insurer  for  the 
purchase  of  the  amounts  of  coverage 
requested,  then: 

(i)  If  the  insunicient  premium  or  other 
rating  error  is  discovered  by  the  insurer  prior 
to  a  loss  under  the  policy,  the  policy  shall  be 
deemed  to  provide  only  such  coverage  as  can 
be  purchased,  for  the  entire  term  of  the 
policy,  with  the  amount  of  premium  received; 
provided,  the  insured  may  increase  any 
reduced  coverage(s)  at  any  time  by  payment 
of  the  correct  premium  for  the  additional 
limits  of  coverage  requested  and  any  such 


correct  premium  received  by  the  insurer  prior 
to  any  loss  under  the  policy  shall  result  in 
coverage  being  provided  for  the  loss  up  to  the 
additional  amount  of  coverage  requested  by 
the  insured:  the  application  of  the  insufficient 
premium  received  to  the  provision  of  flood 
insurance  coverage  shall  be  made  as  follows: 

A.  In  the  event  that  only  one  kind  of 
coverage  (building  coverage  or  contents 
coverage)  has  been  retjuested,  the  insured 
shall  receive  the  limits  of  that  kind  of 
coverage  which  can  be  purchased  for  the 
amount  of  premium  received,  less  the 
expense  constant; 

B.  In  the  event  that  both  building  coverage 
and  contents  coverage  have  been  requested, 
the  insurer  shall  determine  the  percentage 
ratio  that  each  kind  of  insurance  bears  to  the 
total  amount  of  coverage  requested, 
apportion  the  total  premium  received  by  the 
percentage  ratio  for  each  kind  of  coverage, 
and  the  insured  shall  receive,  as  to  each  kind 
of  coverage  requested,  the  amount  of 
coverage  which  can  be  purchased  by  the 
premium  amount  as  apportioned  for  each 
kind  of  coverage;  where  both  building  and 
contents  coverage  are  requested  and  a 
coverage's  proportion  of  the  premiimi  paid  is- 
more  than  sufficient  to  obtain  the  amount  of 
insurance  requested  for  that  coverage,  any 
excess  of  that  proportion  of  the  total  premium 
will  be  applied  to  obtain  an  additional 
amount  of  the  other  kind  of  coverage  until  the 
amount  of  insurance  requested  for  the  other 
coverage  is  obtained; 

(ii)  If  the  insufficient  premium  or  other 
rating  error  is  discovered  by  the  insurer  at 
the  time  of  a  loss  under  the  policy,  the  policy 
shall  be  deemed  to  provide  coverage 
pursuant  to  the  provisions  of  (i),  above, 
unless: 

A.  The  insured  or  the  insured's  agent  has 
sworn  falsely  or  fraudulently  or  willfully 
concealed  or  misrepresented  any  material 
fact  (including  facts  relevant  to  the  rating  of 
this  policy]  in  the  application  for  coverage,  or 
upon  any  renewal  of  coverage,  or  in 
connection  with  the  submisision  of  any  claim 
brought  under  this  policy,  in  which  case  this 
entire  policy  shall  be  void  as  of  the  date  the 
wrongful  act  was  committed  and  coverage 
prior  to  the  date  of  the  wrongful  act  shall  not 
be  affected,  provided,  refunds  of  premiums,  if 
any,  shall  be  subject  to  offsets  for  the 
insurer's  administrative  expenses  (including 
the  payment  of  agent's  commissions  through 
prior  policy  years,  if  any)  in  connection  with 
the  issuance  of  the  policy,  or 

B.  Provided  (ii)A.,  above,  does  not  apply, 
the  insured  remits  and  the  insurer  receives 
the  additional  premium  required  to  purchase 
the  limits  of  coverage  for  each  kind  of 
coverage  as  was  initially  requested  by  the 
insured  within  thirty  (30)  days  from  the  date 
the  insurer  gives  the  inapred  vwitten  notice  of 
additional  premium  due  or  within  sixty  (60) 
days  of  the  loss  if  no  notice  of  premium  due  is 
received  by  the  insured,  in  which  case  the 
policy  shall  be  reformed,  from  its  inception 
date,  to  provide  flood  insurance  coverage  to 
the  insured  in  the  amount(s)  of  coverage 
initially  requested.  Silence  or  other  failure  to 
remit  the  additional  premium  required  or 
non-receipt  of  such  premium  by  the  insurer 
within  thirty  (30)  days  from  the  date  of  notice 
of  premium  due  or  within  sixty  (60)  days,  of 


the  loss,  whichever  is  sooner,  shall  be 
deemed  to  be  refusal  to  pay  the  additional 
premium  due  and  any  subsequent  payment  of 
the  additional  premium  due  shall  not  reform 
the  pohcy  from  its  inception  date  but  shall 
only  add  the  additional  amounts  of  coverage 
to  the  policy  for  the  remainder  of  its  term, 
pursuant  to  44  CFR  61.11.  with  any  excess  of 
premium  paid  being  returned  to  the  insured. 
Provided,  however,  under  this  subsection  ■^*' 
as  to  any  mortgagee  (or  trustee)  named  in  the 
policy,  the  insurer  shall  give  a  notice  of 
additional  premium  due  and  the  right  of 
reformation  shall  continue  in  force  for  the 
benefit  only  of  the  mortgagee  (or  trustee],  up 
to  the  amount  of  the  insured  indebtedness, 
for  thirty  (30)  days  after  written  notice  to  Uie 
mortgagee  (or  trustee). 

*  •         •         •         • 

(h)  General  Condition  "Y'  titled 
"Statutory  Provisions",  is  deleted  from 
and  a  new  general  condition  "J",  titled 
"Policy  Renewal"  is  added  to  the  section 
titled  "General  conditions  and 
provisions"  as  follows: 

General  Conditions  and  Proviaions 

•  *         •         •         • 

J.  Policy  Renewal:  The  term  of  this  policy 
commences  on  its  inception  date  and  ends  on 
its  expiration  date,  as  shown  on  the 
"Declarations  Page"  which  is  attached  to  Ae 
policy.  The  Insurer  is  under  no  obligation  to 
send  any  renewal  notice  or  other  notice  that 
the  policy  term  is  coming  to  an  end  and  the 
receipt  of  any  such  notice  by  the  Insured. 
Mortgagee  or  Agent  of  the  Insured  shall  not 
be  deemed  to  be  a  waiver  of  this  provision  on 
the  Insurer's  part.  The  Insurer  is  under  no 
obligation  to  assure  that  policy  changes 
reflected  in  endorsements  submitted  by  the 
Insured  or  Agent  during  the  policy  term  and 
accepted  by  the  Insurer  are  included  in  any 
renewal  notice  or  new  policy  which  is  sent 
"Policy  changes"  includes  the  addition  of 
new  coverage  (e.g.  contents  coverage  added 
to  a  building  coverage  poUcy  or  vice  versa)  or 
any  increases  in  the  amounts  of  coverage. 

This  policy  shall  not  be  renewed  and  the 
coverage  provided  by  it  shall  not  continue 
into  any  successive  policy  term  unless  the 
premium  payment  for  any  such  successive 
policy  term  is  received  by  the  National  Flood 
Insurance  Program  (NFIP),  prior  to  the 
expiration  date  of  this  policy,  subject  to 
"Genera!  Condition  "E"  ",  above.  The 
renewal  premium  payment  shall  be  deemed 
to  be  received  by  the  NFIP  if  the  renewal 
payment  is  mailed  to  the  NFIP  prior  to  the 
expiration  date  and  is  received  by  the  NFIP 
prior  to  or  vnthin  ffve  (5)  days  following  the 
expiration  date  or  if  the  renewal  payment  is 
mailed  by  certified  mail  to  the  NFIP  prior  to 
the  expiration  date. 

In  all  cases,  whether  the  renewal  premium 
payment  is  received  by  the  NTTP  after  the 
expiration  date  of  this  policy  or  not,  this 
policy  shall  be  deemed  terminated  as  of  the 
expiration  date  of  the  last  policy  term  for 
which  the  premium  was  timely  received  by 
the  NFIP  and  the  Insurer  shall  not  be  obliged 
to  provide  the  Insured  with  any  cancellation, 
termination,  policy  lapse,  or  policy  renewal 
notice  advising  the  Insured  of  any  such 
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cancellation,  terminatioa  policy  lapse  or 
policy  renewal:  provided,  however,  with 
respect  to  any  mortgagee  (or  trustee)  named 
in  the  Declaration  form  attached  to  this 
policy,  this  insurance  shall  continue  in  force 
only  for  the  benefit  of  such  mortgagee  (or 
trustee)  for  30  days  after  written  notice  to  the 
mortgagee  (or  trustee)  of  termination  of  this 
[)olicy,  and  shall  then  terminate. 
(National  Flood  Insurance  Act  of  1968,  as 
amended  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968).  42  U.S.C. 
4001-4128;  Reorganization  Plan  No.  3  of  1978 
(43  FR  41943),  Executive  Order  12127,  dated 
March  31,  lo?9  (44  FR  19367)  EO.  11968, 
dated  May  24, 1977  and  44  CFR  9,  Delegation 
of  Authority  to  Federal  Insurance 
Administrator) 

Issued  at:  Washington,  D.C.,  April  25. 1982. 
Jefbey  S.  Bragg, 
Federal  Insurance  A  dministrator. 

(Fit  Doc.  82-12124  Piled  S-S-82:  Mi  ain| 
MLLMG  CODE  a71»-<»-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1033 

[Servte*  Ontor  Na  1493;  Amdt  No.  14] 

EscanatM  and  Lake  Superior  Railroad 
Co.  AuttKNized  To  Use  Trades  and/or 
Facilities  of  Chicago,  Milwaultee,  St 
Paul  and  Pacific  Railroad  Co.,  Del}tor 
(Richard  B.  Ogih^  Trustee) 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Amendment  No.  14  to  Service 

Order  No.  1493. 

summary:  Amendment  No.  14  extends 
the  expiration  date  of  Service  Order  No. 
1493,  whicti  autliorizes  Escanaba  and 
Lalce  Superior  Railroad  Company  (ELS) 
to  use  tracks  and/or  facilities  of 
Chicago,  Milwaulcee,  St.  Paul  and  Pacific 
Railroad  Company,  Debtor  (Richard  B. 
Ogilvie,  Trustee)  (MILW).  This 
extension  permits  ELS  to  continue  its 
operation  while  finalizing  its  purchase 
agreement  with  the  Milwaulcee. 
DATES:  Effective:  11:59  p.m.,  April  30. 
1982,  and  continuing  in  effect  until  11:59 
pjn.,  June  30, 1982,  unless  modified, 
amended  or  vacated  by  order  of  this 
Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 
M.  F.  Clemens,  Jr.,  (202)  275-7840  or  275- 
1559. 

SUPPLEMENTARY  INFORMATION: 

Decided:  April  2a  1982. 

Upon  further  consideration  of  Service 
Order  No.  1493  (46  FH  10742, 14898, 
1982Z  25311,  34593,  39148,  44190,  49127, 
54562,  58491;  47  FR  624,  4690  and  13530). 
and  good  cause  appearing  therefor 


It  ia  ordered,  \  1033.1493  Escanaba 
and  Lake  Superior  Railroad  Company 
authorized  to  use  tracks  and/or 
facilities  of  the  Chicago,  Milwaukee.  SL 
Paul  and  Pacific  Railroad  Company, 
Debtor  (Richard  B.  Ogilvie,  Trustee), 
Service  Order  No.  1493  is  amended  by 
substituting  the  following  paragraph  (n) 
for  paragraph  (n)  thereof: 

(n)  Expiration  date.  The  provisions  of 
this  order  are  extended  to  permit  an 
additional  tOO)  sixty  days  for  the 
Escanaba  and  L^ice  Superior  Railroad 
Company's  operations,  and  to  permit  the 
finalization  of  its  purchase  agreement 
with  the  Milwaulcee.  This  order  shall 
expire  at  11:59  p.m.,  June  30, 1982,  imless 
otherwise  modified,  amended  or 
vacated  by  order  of  this  Commission. 

Effective  date.  This  amendment  shall 
become  effective  at  11:59  pjn..  April  30, 
1982. 

This  action  is  taken  under  the 
authority  of  49  U.S.C.  10304-10305  and 
section  122,  Pub.  L  96-254. 

Tliis  amendment  shall  be  served  upon 
the  Association  of  American  Railn)ads, 
Transportation  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  tiire  agreement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Ijne  Railroad 
Association.  Notice  of  this  amendment 
shall  be  given  to  the  general  public  by 
depositing  a  copy  in  the  Office  of  the 
Secretary  of  the  Commission  at 
Wasliington,  D.C.,  and  by  filing  a  copy 
wdth  the  Director,  Office  of  the  Federal 
Register. 

List  of  Subjects  in  4»  CFR  Part  1033 

Railroads. 

By  the  Commission,  Railroad  Service 
Board,  members ).  Warren  McFariand, 
Bernard  Galllard  and  fohn  H.  O'Brien.  J. 
Warren  McFariand  not  participating. 
Agatha  L.  Mafgmovich. 
Secretary. 

[FR  Doc  la-Uon  FUed  S-S-SZ:  8:45  un] 
MUiNO  COOC  7D3S-01-M 


49  CFR  Part  1249 

[No.  38568] 

Revisions  to  Annual  Motor  Carrier 
Reporting  RequlrenMnts;  Correction 

aocncy:  Interstate  Commerce 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  In  the  Federal  Register  issue 
oT  March  5. 1082.  at  47  FR  9468.  the 
Commission  eliminated  a  number  of 
supporting  schedules  contained  in  the 
Form  M  (Annual  Report  for  Motor 
Carriers  of  Property),  as  prescribed 
under  49  CFR  Part  1249,  diat  it  no  longer 


used  on  a  regular  basis.  By  inadvertent 
error.  Schedule  551.  Equipment  and 
Other  Long-Term  Obligations,  was  not 
included  in  the  Appendix. 

The  purpose  of  this  doctmient  is  to 
add  Schedule  551  to  the  list  of  schedules 
that  were  eliminated  from  the  Form  M 
imder  number  (1)  of  the  Appendix, 
between  Schedules  540  and  610C.  (Note: 
This  correction  was  served  in  a  notice  to 
the  parties  on  April  2, 1982.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  D.  Howard.  (202)  275-7448. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Gilliam.  Commissioners  Gresham, 
Gapp  and  Sterrett. 

Agatha  L  Mergenovidi, 
Secretary. 

On  page  9469  of  the  Federal  Register 
of  March  5, 1982,  add  the  following  in 
the  middle  column  between  the  entries 
for  Schedules  540  and  610  C: 

Schedule  561 — Equipment  and  Other  Long- 
Term  Otiligations 

P>K  Doc.  8»-12014  Filed  S-a-SK  ft45  unj 
BMJJNQ  cow  7n»«t-« 


49  CFR  Part  1033 

[Service  Order  No,J4S5-A] 

Burlington  Northern  Railroad  Ca  and 
Fort  Worth  and  Denver  Railway  Co. 
Authorized  To  Use  Tracka  and/or 
FadfltlM  of  the  Chicago,  Rock  Island 
and  Pacific  RaHroad  Co.,  Debtor 
(William  M.  Gibbons,  Trustee) 

AGENCY:  Interstate  Commerce 

Commission. 

action:  Service  Order  No.  1495-A. 

summary:  This  order  vacates  Seventh 
Revised  Service  Order  No.- 1495,  which 
authority  is  now  contained  in  Thirty- 
fifth  Revised  Service  Order  No.  1473. 

EFFECTIVE  DATE:  12.-01  a.m.,  May  1. 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
M.  F.  Clemens,  Jr.  (202)  275-7840  or  275- 
1559. 

Decision 

In  the  matter  of  Burlington  Northern 
Railroad  Company  and  Fort  Worth  and 
Denver  Railway  Company  authorized  to 
use  tracks  and /or  facilities  of  the 
Ciiicago,  Rock  Island  and  Pacific 
Railroad  Company,  debtor  (William  M. 
Gibbons,  Trustee). 

Decided:  April  28, 1982. 
PART  1033-CAR  SERVICE 

Upon  further  consideration  of  Seventh 
Revised  Service  Order  No.  1495  (47  FR 
7259),  and  good  cause  appearing 
tlierefon 
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List  of  Subjects  in  49  CFR  Part  1033 

Railroads. 
It  is  ordered, 

§1033.1495    Service  Order  No.  149S-A. 

(a)  Various  railroads  authorized  to 
use  tracks  and/or  facilities  of  the 
Chicago,  Rock  Island  and  Pacific 
Railroad  Company,  debtor  (William  M. 
Gibbons,  Trustee). 

(b)  Seventh  Revised  Service  Order  No. 
1495  is  vacated  effective  12.-01  a.m..  May 
1,1982. 

(49  U.S.C.  10304-10305.) 

This  order  shall  be  served  upon  the 
Association  of  American  Railroads, 
Transportation  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Line  Railroad 
Association.  Notice  of  this  order  shall  be 
given  to  the  general  public  by  depositing 
a  copy  in  the  Office  of  the  Secretary  of 
the  Commission  at  Washington.  D.C, 
and  by  filing  a  copy  with  the  Director, 
OfHce  of  the  Federal  Register. 

By  the  Commission,  Railroad  Service 
Board,  members  ).  Warren  McFarland, 
Bernard  Gaillard,  and  John  H.  O'Brien.  ]. 
Warren  McFarland  not  participating. 

Agatha  L  Mergenovich, 

Secretary. 

|FR  One.  S3-120M  Filed  S-3-B2. 8;4S  ■■] 
MLUNQCOOE  703S-01-N 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  651 

Atlantic  Groundfish  (Cod,  Haddodc, 
and  YeUowtail  Flounder);  Correction 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Emergency  interim  rule; 
correction. 

summary:  This  document  corrects 
geographic  coordinates  used  in 
delimiting  the  western  boundary  of 
"Closed  Area  I"  for  haddock  spawning, 
set  forth  in  the  Interim  Fishery 
Management  Plan  for  Atlantic 
Groundfish  [Interim  Plan),  and 
published  in  the  Federal  Register  as  an 


emergency  interim  rule  on  March  30. 
1982  (47  FR  13357).  This  error  also 
appeared  in  proposed  rules  published  on 
March  11, 1982  (47  FR  10605).  NOAA 
corrects  the  emergency  interim  rule  to 
describe  accurately  the  area  which  is 
closed  for  haddock  spawning  by  the 
New  England  Fishery  Management 
Council.  The  subsequent  final  rule  will 
also  specify  the  corrected  coordinates. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Frank  Grice,  Fisheries  Management 
Division,  State  Fish  Pier,  Gloucester, 
Massachusetts,  617-281-3600. 

List  of  Subjects  in  50  CFR  Part  651 

Fish,  Fisheries 
Dated:  April  29. 1982. 
Robert  K.  Crowell. 

Deputy  Executive  Director,  National  Marine 
Fisheries  Service. 

PART  651— ATLANTIC  GROUNDFISH 
(COD.  HADDOCK,  AND  YELLOWTAIL 
FLOUNDER) 

Accordingly,  NOAA  corrects  50  CFR 
651.21(a)(l)(i)  (A)  through  (E),  published 
on  Mardi  30, 1982,  on  page  13360. 
column  3,  of  the  emergency  interim  rule. 
The  following  coordinates  for  "Closed 
Area  1": 

(A)  41°50'  N.  latitude,  69°45'  W. 
longitude; 

(B)  40'55'  N.  latitude,  68°55'  W. 
longitude; 

(C)  41*35'  N.  latitude,  68°30'  W. 
longitude; 

(D)  41*50'  N.  latitude,  68*45'  W. 
longitude; 

(E)  41*50'  N.  latitude,  69*45'  W. 
longitude; 

are  corrected  to  read  as  follows: 

§651.21    Ctosed  areas. 

(a)  *  *  * 

(1)  *  *  * 
(i)  •  *  * 

(A)  41*50'  N.  latitude,  60*40'  W. 
longitude; 

(B)  40*53'  N.  latitude,  68*58'  W. 
longitude; 

(C)  41*35'  N.  laHtude,  68*30'  W. 
longitude; 

(D)  41*50'  N.  latitude,  68*45'  W. 
longitude: 

(E)  41*50'  N.  latitude,  69*40'  W. 
longitude; 
***** 

(16U.S.Cl801e/se9.) 

(FR  Doc  Bl-ia2S  Piled  S-S-St  t:4S  un| 
BIUJNQ  CODE  3S10-21-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  34 

Certif  icatjon  of  Industrial 
Radiographers 

agency:  Nuclear  Regulatory 

Commission. 

action:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  In  this  advance  notice  of 
proposed  rulemaking,  the  Commission  is 
presenting  an  alternative  to  the  present 
system  of  permitting  a  radiography 
licensee  to  train  and  designate 
individuals  as  radiographers.  The 
suggested  alternative  would  require  that 
each  individual  who  uses  byproduct 
material  in  industrial  radiography  be 
certified  by  a  third  party  approved  by 
the  NRC.  This  action  is  intended  to 
ensure  that  all  radiographers  possess 
adequate  training  and  experience  to 
operate  radiographic  equipment  safely. 
This  action  is  taken  in  response  to  a 
petition  for  rulemaking  and  continuing 
Commission  concern  over  the  problem 
of  radiography  overexposures. 
DATES:  Comment  period  expires 
September  3, 1982.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  assurance  of 
consideration  cannot  be  given  except  as 
to  comments  received  on  or  before  this 
date. 

ADDRESSES:  Send  conunents  or 
suggestions  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Attention:  Docketing  and  Service 
Branch.  Copies  of  comments  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  at  1717  H  Street 
NW.,  Washington,  D.C.  Submit 
comments  in  writing  or  present 
comments  orally  at  public  meetings  to 
be  conducted  in  NRC  RegionsU.  Ill,  IV, 
V,  and  in  Washington.  D.C.  in  May  or 
June  1982.  The  exact  location,  date,  and 
time  for  each  public  meeting  will  be 
announced  at  a  later  date. 


FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  James  A.  Jones,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  301-443-  5970. 
SUPPLEMENTARY  INFOflMATION: 
Industrial  radiography  involves  the  use 
of  relatively  large  (multicuriej  gamma- 
emitting  sealed  sources  in  non- 
destructive testing  of  metallic  material 
for  defects.  Most  radiographic 
operations  require  use  of  ihe  sources  in 
open  air  outside  a  shielded  container, 
liierefore,  a  high  radiation  field  is 
allowed  to  exist  in  the  areas 
siuTounding  the  source.  NRC  licensees 
must  train  radiographers  to  employ 
sound  radiation  safety  practices  to 
assure  that  neither  the  radiographer  nor 
members  of  the  general  public  are    * 
exposed  to  excessive  radiation  during 
the  conduct  of  industrial  radiography. 
The  most  critical  element  in  the  conduct 
of  industrial  radiography  is  for  the 
radiographer  to  return  the  source  to  its 
shielded  container  after  each 
radiographic  exposure  and  to  verify  that 
the  source  is  in  its  shielded  position. 

During  the  years  of  1971  through  1980, 
radiography  hcensees,  although  they 
constitute  approximately  3  percent  of 
NRC  material  licensees,  have  been 
involved  in  over  60  percent  of  those 
reported  over-exposures  to  the  whole 
body  that  were  greater  than  5  rems  and 
over  80  percent  of  whole  body 
exposures  greater  than  25  rems.  The 
NRC  Agreement  States  have  had  a 
similar  experience. 

Investigations  of  radiography 
overexposure  incidents  have  indicated 
that  the  majority  of  the  overexposures 
are  the  result  of  a  failure  by  the 
radiographer  to  follow  established 
operating  procedures.  The  most  conunon 
procedure  violated  is  the  failure  to_ 
perform  a  physical  radiation  survey 
after  each  exposure  to  verify  that  the 
source  has  been  returned  to  its  safe 
storage  position. 

Investigations  of  overexposure 
incidents  by  NRC  and  Agreement  State 
inspectors  have  also  indicated  that 
inadequate  training  of  radiographers 
may  be  a  significant  contributing  cause 
in  many  of  the  overexposure  incidents. 
The  NRC  does  not  at  ihe  present  time 
have  an  effective  means  of  determining 
the  competency  of  individual 
radiographers.  The  NRC's  Office  of 
Inspection  and  Enforcement,  as  part  of 
its  inspection  of  radiography  licensees, 


determines  the  training  and  knowledge 
of  only  a  small  percentage  of  the  total 
number  of  radiographers.  Therefore,  the 
training  and  knowledge  of  the  majority 
of  the  individuals  conducting 
radiography  in  areas  under  NRC 
jurisdiction  is  not  known.  The  lack  of  an 
effective  means  of  verifying  the  training 
of  radiographers  by  the  NRC  increases 
the  chance  of  having  inadequately 
trained  individuals  using  potentially 
lethal  sources  of  radiation  in  the  pubHc 
domain. 

Under  present  NRC  regulations, 
individual  radiography  licensees  are 
permitted  under  the  authority  of  their 
licenses  to  train  and  designate 
individuals  as  qualified  to  act  as 
radiographers.  In  such  cases,  the 
prospective  radiography  licensee 
submits  a  description  of  the  training 
program  for  qualifying  individuals  to  act 
as  radiographers  as  a  part  of  the  overall 
application  for  a  radiography  hcense. 
The  training  program  is  reviewed  for  its 
adequacy  by  the  NRC  staff  and,  if  it  is 
found  to  be  acceptable,  the  licensee  is 
granted  authority  to  train  and  designate 
individuals  as  radiographers.  The 
inherent  problem  with  the  present 
system  is  the  difficulty  of  verifying  the 
effectiveness  of  the  training  programs. 
The  NRC  inspectors'  primary  means  of 
determining  the  adequacy  of  a  licensee's 
training  program  is  by  inspecting 
training  records.  While  training  records 
may  serve  as  evidence  that  training  was 
given,  they  do  not  provide  an  adequate 
basis  for  concluding  that  the  training 
was  effective  or  that  individual 
radiographers  are  knowledgeable  in 
NRC  regiilations  and  the  licensee's 
operating  and  emergency  procedure. 

The  Nondestructive  Testing 
Management  Association  (NDTMA) 
requested,  in  a  1977  petition  for 
rulemaking,  that  the  NRC  amend  its 
regulations  to  provide  for  registration, 
licensing  and  control  of  individual 
radiographers.  This  advance  notice  of 
proposed  rulemaking  is  being  published 
to  resolve  the  NDTMA  petition  and  to 
further  NRC  efforts  to  improve  radiation 
safety  in  the  radiography  industry.  In 
August  1978,  the  NDTMA  petition  was 
published  for  comment  in  the  Federal 
Register  (43  PR  34563).  Eleven  comments 
were  received  concerning  the  petition. 
The  majority  of  the  conunents  received 
concerning  the  petition  stated  that  the 
present  system  for  designating 
individuals  as  radiographers  is  adequate 
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and  that  an  NRC  licensing  program 
would  be  costly  and  would  not  reduce 
the  number  of  overexposures  in  the 
radiography  industry. 

In  Uie  petition  for  rulemaking  the 
NDTMA  stated  that  in  its  opinion  the 
Commission  was  overlooking  a  major 
contributing  cause  of  incidents  in  the 
radiography  industry.  The  reference  was 
to  cases  where  the  radiographer  acts 
negligently  on  his  own  despite  being 
provided  proper  training,  testing,  and 
safety  equipment  The  NDTN4A 
indicated  that  a  program  for  licensing 
and  control  of  individual  radiographers 
would  reduce  the  rate  of  occurrence  of 
this  kind  of  incident  by  making 
individual  radiographers  more 
responsible  for  their  actions.  The 
^fDTMA  added  that,  "it  is  not  the  intent 
nor  would  this  proposal  in  any  way 
reduce  the  responsibility  of  the 
licensee." 

The  NDTMA  petition  did  not  include 
any  information  to  support  its  opinion 
that  a  national  licensing  program  would 
motivate  individual  radiographers  to 
work  more  safely.  Interested  persons  are 
specifically  invited  to  comment 
concerning  the  motivational  aspects  of  a 
certification  program. 

The  issue  of  radiographer  licensing 
has  been  considered  for  implementation 
at  various  times  by  the  AEC/NRC  since 
1964.  In  its  past  considerations,  the  staff 
has  not  conclusively  determined 
whether  an  NRC  program  for  licensing 
of  radiographers  is  desirable.  The  NRC 
now  believes  that  due  to  budgetary 
constraints  and  the  lack  of  personnel 
and  equipment,  an  NEC  program  for 
.  licensing  of  radiographers  is  not 
feasible.  However,  the  NRC  does 
believe  that  the  present  system  of 
permitting  individual  radiography 
licensees  to  train  and  designate 
individuals  as  qualified  to  act  as 
radiographers  has  deficiencies.  An 
alternative  to  the  present  system  is 
discussed  below. 

Third-Party  Certificatioo 

The  present  system  for  training 
radiographers  permits  wide  disparity  in 
the  competence  of  individual 
radiographers  depending  primarily  upon 
the  quality  of  the  particular  licensee's 
training  program.  The  NRC  believes  the 
present  system  would  be  improved  if  the 
final  determination  of  competence  to  act 
as  a  radiographer  was  made  by  an 
independent  body.  In  view  of  the  limited 
staff  resources,  the  NRC  believes  the 
development  of  a  regulatory  program 
that  incorporates  a  third-party 
certitication  requirement  for  individual 
radiographers  is  the  most  feasible 
means  of  increasing  NRCs  assurance  of 
the  competency  of  radiographers.  The 


NRC  would  encourage  and  support 
initiatives  on  the  part  of  the  radiography 
industry  in  establishing  a  thiid-i>arty 
certification  program  for  testiiig 
radiographers. 

Implementation  of  a  third-party 
certification  program  would  require  the 
development  of  a  certification  standard 
that  is  satisfactory  to  the  NRC.  the 
radiography  industry,  and  other 
interested  persons.  The  NRC  would  also 
be  required  to  amend  10  CFR  Part  34  of 
its  regulations  to  specify  that  only 
individuals  who  have  been  tested  and 
certified  as  meeting  the  provisions  of  the 
standard  may  act  as  radiographers 
under  the  authority  of  NRC  Ucensees. 

The  NRC  would  especially  appreciate 
receiving  comments  from  organizations 
that  would  be  interested  in  participating 
in  a  third-party  certification  program  for 
industrial  radiographers.  Participants  in 
the  program  could  be  either 
organizations  that  promote  the 
nondestructive  testing  industry  or 
organizations  that  are  independent  from 
the  industry.  The  NRC  would  make  a 
determination  as  to  whether  to 
recognize  a  particular  organization's 
program  for  certification.  Following 
acceptance  of  an  organization's 
certification  prograim  as  meeting  NRC 
standards,  the  NRC  regulations  would 
be  amended  to  require  certification  by 
that  organization. 

Radiography-licensee  Deugnation 
(Status  Quo) 

An  alternative  to  the  third-party 
certification  program  would  be  to 
continue  with  the  present  system  of 
permitting  radiography  licensees  to  train 
and  designate  their  own  radiographers. 

Invitation  To  Comment 

Comments  concerning  the  desirability 
of  establishing  a  third-party  certification 
program  for  certifying  radiographers  are 
invited.  Comments  are  specifically 
solicited  concerning  the  alternatives 
described  in  this  notice.  Suggestions  of 
other  alternatives,  and  estimates  of 
costs  for  implementation  of  the 
programs,  are  encouraged. 

In  light  of  previous  discussion,  the 
NRC  is  particularly  interested  in 
receiving  conunents  concerning  the 
following: 

1.  Is  the  training  provided  to 
radiographers  under  the  present  system 
adequate? 

2.  Would  a  third-party  certification 
program  reduce  the  number  of 
overexposures  in  the  radiography 
industry? 

3.  Would  a  third-party  certification 
program  motivate  radiographers  to  work 
more  safely? 


4.  What  elements  in  the  present 
system  or  in  the  suggested  alternative 
are  particularly  desirable  or 
undesirable?  Why? 

5.  If  a  third-party  certification  program 
is  adopted,  what  items  should  be 
included  in  the  standard  for  determining 
the  competence  of  individuals  to  act  as 
radiographers? 

6.  If  a  third-party  certification  program 
is  adopted,  should  it  a{^ly  to  individuals 
presently  working  as  radiographers  or 
only  to  new  radiographers? 

7.  If  a  third-party  certification  program 
is  adopted,  should  certificates  be  issued 
to  individuals  for  life  or  should  there  be 
periodic  renewals  of  the  certification? 

8.  Would  a  third-party  certification 
program  a&iect  tiie  ability  of  a  licensee 
to  respond  to  variable  manpower  needs? 

9.  Since  a  third-party  certification 
program  would  likely  to  be  based  on 
cost  recovery  by  a  fee  system,  would  the 
cost  to  the  licensees  of  such  a  program 
be  warranted? 

10.  Which  alternatives  of  the  two 
discussed  (present  system,  third-party 
certification]  is  preferable?  Why?  Are 
there  other  better  alternatives?  If  so, 
please  explain. 

11.  With  respect  to  the  two 
alternatives,  what  kind  of  enforcement 
action  could  and  should  be  taken 
against  radiographers  who  do  not 
operate  equipment  safely  or  follow 
established  procedures?  What  rights 
should  radiographers  have  with  respect 
to  such  enforcement  actions? 

12.  Would  a  small  licensee,  because  of 
its  size  bear  a  disproportionate  adverse 
economic  impact  under  a  third-party 
system? 

13.  For  those  organizations  that  are 
interested  in  participating  in  a  third- 
party  certification  program,  what  would 
be  the  estimated  cost  in  implementing 
such  a  program? 

List  of  Subjects  in  10  CFR  Part  34 

Packaging  and  containers.  Penalty, 
Radiation  protection.  Radiography, 
Reporting  requirements,  Scientific 
equipment  Security  measures. 

(Sec.  161,  Pub.  L  83-703,  68  Stat  948.  as 
amended  (42  U.S.C.  2201)) 

Dated  at  Washington.  DC  this  27th  day  of 
April  1962. 

For  tlte  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk, 
Secretary  of  the  Commission. 

(FK  Doc  aZ-lZOU  Filed  $-3-62:  B^tS  «■) 
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DEPARTMENT  OF  ENERGY 
10  CFR  Part  600 

Financial  Assistance  Rules 
AOENCy:  Energy  Department 

action:  Proposed  rule;  extension  of 
comment  period. 

summary:  On  March  19, 1982,  the 
Department  of  Energy  (DOE)  published 
a  proposed  rule  (47  FR  12038)  which 
would  comprehensively  revise  Subparts 
A  and  B  of  the  DOE  Assistance 
Regulations,  10  CFR  Part  600,  and  which 
would  make  several  technical  and 
conforming  amendments  to  Subpart  C  of 
10  CFR  Part  600.  The  deadline  for  public 
comments  on  the  proposed  rule  was 
April  19, 1982.  The  Arizona  Public 
Service  Company  submitted  a  timely 
written  request  for  a  30-day  extension  of 
the  comment  period.  In  response  to  this 
request,  DOE  is  extending  the  deadline 
for  public  comments  to  May  19, 1982. 

DATE:  Written  comments  on  the 
proposed  rule  published  at  47  FR  12038 
(March  19, 1982)  must  be  received  by 
May  19, 1982. 

FOR  FURTHER  INFORMATION  CONTACT. 
Ellen  Feinsilber,  Financial  Assistance 
Policy  Branch  (MA-031.2),  Procurement 
and  Assistance  Management 
Directorate,  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  D.C.  20585,  (202)  252-8191. 

Issued  in  Washington,  D.C,  April  28, 1982. 
Hilary  J.  Rauch, 

Director,  Procurement  and  Assistance, 
Management  Directorate. 

[FR  Doc.  82-12076  Filed  S-3-82:  t:4S  im] 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  556 

[No.  82-308] 

Branching  in  Connection  with 
Supervisory  and  Non-Supervisory 
7Jergers  and  Acquisitions 

Dated:  April  28, 1982. 

AOENCY:  Federal  Home  Loan  Bank 
Board. 

ACTION:  Proposed  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  proposes  to  amend  its  policy 
statement  regarding  branching  by 
federally  chartered  savings  and  loan 
associations.  The  amendments  are 
intended  to  clarify  the  Board's  position 
on  certain  matters  relating  to  branching 
outside  the  state  of  an  association's 
home  office. 


DATES:  Comments  must  be  received  by: 
June  3. 1982. 

ADDRESS:  Send  comments  to  Director. 
Information  Services,  Office  of  General 
Counsel,  Federal  Home  Loan  Bank 
Board.  1700  G  Street  NW..  Washington. 
D.C.  20552.  Comments  will  be  available 
for  public  inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  K.  Ralston.  (202  377-6417). 
Attorney,  Office  of  General  Counsel, 
Federal  Home  Loan  Bank  Board,  at  the 
above  address. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  23, 1981,  the  Board 
amended  its  policy  statement  on 
branching  (12  CFR  556.5;  46  FR  19221. 
March  30, 1981)  to  clarify  the  limited 
exception  to  the  Board's  general  policy 
permitting  federal  associations  to 
establish  branch  offices  only  in  the  state 
in  which  an  association's  home  office  is 
located.  The  amendments  provided  that 
the  Board  may  approve  a  merger, 
consolidation,  or  purchase  of  assets 
("acquisition")  resulting  in  the 
establishment  of  a  branch  office  In  a 
state  other  than  the  state  in  which  an 
association's  home  office  is  located  if  (1) 
the  proposed  acquisition  would  be 
effected  pursuant  to  a  plan  to  prevent 
the  failure  of  an  institution  whose 
accounts  are  insured  by  the  FSLIC 
("insured  institution"),  (2)  the  Board 
determines  that  the  insurance  liability  or 
risk  to  the  FSLIC  would  be  reduced  as  a 
result  of  the  proposed  acquisition,  and 
(3)  the  Board  determines  that  the 
insurance  liability  or  risk  to  the  FSUC 
resulting  from  the  proposed  acquisition 
transaction  would  be  substantially  less 
than  the  liability  or  risk  that  would 
result  from  otherwise  equally  desirable 
acquisition  alternatives,  if  any,  that 
would  not  result  in  interstate  branch 
operations.  In  cases  where  more  than 
one  out-of-state  association  applies  for 
Board  approval  of  an  acquisition,  the 
Board  will  give  preference  to  a 
particular  application  on  the  basis  that 
the  applicant  is  already  operating  in  the 
same  Standard  MetropoUtan  Statistical 
Area  or  locality  as  the  other  institution 
or  one  or  more  of  the  other  institutions 
engaged  in  the  proposed  acquisition. 

On  September  3, 1981,  the  Board  again 
amended  its  policy  statement  on 
branching  (46  FR  45120.  September  10. 
1981)  to  clarity  that  an  association  that 
has  established  a  branch  office  in  a 
state  other  than  the  state  in  which  its 
home  office  is  located  pursuant  to  an 
action  to  prevent  the  failure  of  an 
insured  institution  may  establish 
additional  branch  ofCces  in  that  state 
with  Board  approval. 


The  Board  now  proposes  to  amend  its 
policy  statement  on  branching  to  clarify 
the  following  points  relating  to 
branching  outside  the  state  of  an 
association's  home  offlce: 

(1)  As  long  as  the  establishment  of  a 
branch  office  outside  the  state  of  an 
association's  home  office  will  be 
achieved  as  part  of  an  acquisition  in 
which  the  FSLIC  will  take  an  action  to 
prevent  the  failure  of  one  of  the 
institutions  involved  in  the  acquisition, 
it  is  irrelevant  which  institution  is  the 
survivor  or  acquirer. 

The  proposed  amendments  emphasize 
the  Board's  belief  that  by  allowing 
branch  offices  to  be  established  in 
connection  with  "reverse  mergers."  the 
FSLIC  is  given  the  flexibility  necessary 
to  structure  an  acquisition  in  a  manner 
that  wiU  result  in  the  greatest  reduction 
of  the  insurance  liabibty  or  risk  to  the 
FSUC. 

(2)  Before  determining  that  a  proposal 
involving  branching  outside  the  state  of 
an  association's  home  office  should  be 
approved  as  part  of  an  action  by  the 
FSLIC  to  prevent  the  failure  of  an 
institution,  the  Board  will  consider 
otherwise  equally  desirable  alternatives 
not  involving  branching  by  a  federal 
association  outside  the  state  of  its  home 
office.  The  Board's  present  policy 
statement  specifically  refers  to  an 
acquisition  involving  branching  by  a 
federal  association  within  the  state  of  its 
home  office  as  such  a  possible 
alternative.  Under  the  proposed 
amendments,  it  is  clear  that  such 
alternatives  would  also  include  an 
acquisition  by  a  state-chartered 
institution,  even  if  it  is  not  chartered 
under  the  laws  of,  or  does  not  have  an 
office  in.  a  state  in  which  the  target 
institution  is  located,  as  long  as  the  laws 
governing  the  chartering  and  operation 
of  both  of  the  institutions  involved 
permit  the  acquisition. 

The  proposed  amendments  also  would 
clarify  that  the  Board  will  consider  any 
branching  alternative  that  could  be 
approved  under  the  exception  to  the 
general  rule  that  is  set  forth  in  proposed 
8  556.5(a)(3)(iii)  (described  in  paragraph 
(3)  below). 

The  Board  believes  that  in  clarifying 
all  of  the  acquisition  alternatives  to  be 
considered  by  the  Board  before 
approving  the  establishment  of  branch 
offices  by  a  federal  association  outside 
the  state  of  its  home  office,  the  proposed 
amendments  emphasize  the  Board's 
preference  for  intrastate  branching  of 
federal  associations. 

(3)  The  Board  may  approve  the 
establishment  of  a  branch  office  in  a 
state  other  than  the  state  in  which  an 
association's  home  office  is  located, 
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provided  that  the  branch  office  will  be 
established  as  a  result  of  the 
consolidation  of  some  or  all  of  the 
savings  and  loan  subsidiaries  of  a  multi- 
state,  multiple  savings  and  loan  holding 
company.  The  proposed  amendments 
also  would  spedficaUy  indicate  the 
Board's  authority  to  approve  the 
establishment  of  additional  branch 
offices  by  the  association  resulting  from 
such  a  consolidation  in  any  state  in 
which  the  subsidiaries  had  existing 
branch  office  operations  prior  to  the 
consoUdation. 

The  Board  believes  that  the  proposed 
amendments  may  be  necessary  to 
clarify  the  present  policy  statement  that 
multi-state  multiple  savings  and  loan 
holding  companies  are  able  to 
consolidate  their  savings  and  loan 
subsidiaries.  It  should  be  noted  that  only 
the  three  multi-state  multiple  savings 
and  loan  holding  companies  that  were 
"grandfathered"  trom  the  prohibition  of 
the  Savings  and  Loan  Holding  Company 
Act  (12  U.S.C.  1730a  et  seg.)  against  the 
formation  of  multi-state  multiple  savings 
and  loan  holding  companies  would  be 
affected  by  the  amendments. 
Consolidation  of  the  interstate  savings 
and  loan  subsidiaries  of  a  multiple 
savings  and  loan  holding  company 
would  constitute,  in  effect  an 
organizational  restructuring.  Therefore, 
due  to  the  limited  application  of  the 
proposed  amendments  and  the  fact  that 
the  corporate  operations  of  the  resulting 
institution  would  not  differ  substantially 
from  the  operations  of  the  subsidiaries 
as  separate  entities,  the  Board's  policy 
regarding  interstate  branching  in  most 
non-supervisory  contexts  and  its 
preference  for  intrastate  branching  of 
federal  associations  would  not  be 
affected. 

(4)  A  federal  association  that  has 
established  branch  offices  in  states 
outside  the  state  of  its  home  office 
pursuant  to  an  action  to  prevent  the 
failure  of  an  institution  insured  by  the 
FSLIC,  may  establish  additional  branch 
office  operations  in  those  states,  under 
current  §  556.5(a)(3)(iii).  The  proposed 
amendment  clarifies  the  scope  of  this 
branching  policy.  For  purposes  of 
branching,  such  a  federal  association 
will  be  considered  as  having  its  home 
office  in  each  of  the  states  in  which  it 
has  established  branch  offices. 
However,  for  purposes  of  branching  In 
connection  with  another  acquisition 
involving  an  action  by  the  FSLIC  to 
prevent  the  failure  of  an  insured 
institution,  such  a  federal  association 
will  be  considered  as  having  only  one 
home  office,  and  may  permissibly 
branch  outside  the  state  of  its  home 


office  only  if  die  criteria  under 
S  556.5(aH3)(ii)(a)  are  met 

In  addition  to  soliciting  public 
comments  regarding  the  proposed 
amendments,  the  Board  takes  this 
opportunity  to  soUcit  public  comments 
regarding  any  matter  relating  to 
branching  by  federal  associations  that  is 
currently  addressed  in  its  policy 
statement  on  branching. 

Because  there  is  a  present  need  to 
clarify  Board  policy  regarding  branching 
in  connection  with  supervisory  and  non- 
supervisory  mergers  and  acquisitions 
and  to  facilitate  the  operations  of  the 
FSLIC  in  this  area,  the  Board  has  limited 
the  comment  period  to  30  days. 

Initial  Regulatocy  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act  Pub.  L  No.  96-354. 94 
Stat  1164  (September  13, 1980).  the 
Board  is  providing  the  following 
regulatory  flexibility  analysis. 

1.  Reasons,  objective  and  legal  basis 
underlying  the  proposed  rule.  These 
elements  have  been  incorporated  above 
in  the  supplementary  information 
regarding  the  proposed  rule. 

2.  Small  entities  to  which  the 
proposed  rule  will  apply.  The  proposed 
rule  would  apply  only  to  insured 
institutions. 

3.  Impact  of  the  proposed  rule  on 
small  institutions.  The  proposed  rule 
would  apply  equally  to  all  insured 
institutions  regadless  of  size. 

4.  Overlapping  or  conflicting  Federal 
rules.  There  are  no  known  Federal  rules 
that  may  duplicate,  overlap  or  conflict 
with  the  proposed  rule. 

5.  Alternatives  to  the  proposed  rule. 
There  are  no  alternative  methods  for 
relieving  the  branching  restrictions 
currentiy  imposed  on  insured 
institutions. 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  proposes  to  amend 
Part  556  in  Subchapter  C.  Chapter  V  of 
Tide  12.  Code  of  Federal  Regulations,  as 
set  forth  below. 

SUBCHAPTER  C— FEDERAL  SAVINGS  AND 
LOAN  SYSTEM 

PART  556— STATEMENTS  OF  POLICY 

Amend  paragraph  (a)(3)  of  S  556.5  by 
revising  paragraph  {a)(3)(ii),  revisnig 
paragraph  (a)(3)(iii)  and  redesignating  it 
as  paragraph  (a)(3)(iv),  and  adding  new 
paragraph  (a)(3)(iii]  to  read  as  follows: 

SS58.5    Estal)lishm«nt  of  tMwtch  officas. 

(a)  •  •  • 

(3)  *  •  • 

(ii)(a)  Notwithstanding  paragraph 
(a)(3)(i)  of  this  section,  the  Board  may 
approve  the  establishment  of  a  branch 
office  in  a  state  other  than  the  state  in 


which  die  home  office  is  located, 
provided  that 

[1]  the  establishment  of  the  brandi 
office  will  be  achieved  as  part  of  a 
transaction  in  tdiich  the  assets  of  one 
institution  are  acquired  by  another 
.  institution,  by  merger  or  otherwise. 
pursuant  to  an  action  by  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("Corporation")  to  prevent 
the  failure  of  one  of  the  institutions. 

(2)  the  Board  determines  that  the 
insurance  liability  or  risk  to  the 
Corporation  will  be  reduced  as  a  result 
of  maintaining  the  branch  office,  and 

(J)  if  any  otherwise  equally  desirable 
acquisition  alternative  has  been 
submitted  that  could  be  approved  either 
in  accordance  with  paragraph  (a)(3)(i)  or 
(a)(3)(iii)  of  this  section,  or  where  the 
potential  acquirer  is  a  state-chartered 
insured  institution,  in  accordance  with 
the  laws  governing  the  chartering  and 
operation  of  the  institutions  that  will  be 
parties  to  the  acquisition,  the  Board 
determines  that  the  insurance  Uability  or 
risk  to  the  Corporation  resulting  from 
the  proposed  interstate  acquisition 
transaction  will  be  substantially  less 
than  the  liability  or  risk  that  would 
residt  from  such  other  acquisition 
alternative. 

[b]  In  reviewing  acquisition 
alternatives  submitied  for  coq^ideration 
in  accordance  with  this  paragraph 
(a)(3)(ii),  the  Board  will  give  preference 
to  a  particular  alternative  on  the  basis 
that  a  home  office  or  an  operating 
branch  office  of  an  institution  that  will 
be  a  party  to  the  proposed  acquisition  is 
located  in  the  same  Standard 
Metropolitan  Statistical  Area  or  locality 
as  a  home  office  or  an  operatingju-anch 
office  of  the  other  institution  or  one  or 
more  of  the  other  institutions  that  will 
be  parties  to  the  acquisition. 

(iii)  Notwithstanding  paragraph 
(a)(3)(i)  of  this  section,  the  Board  may 
approve  the  establishment  of  a  branch 
office  in  a  state  or  states  other  than  the 
state  in  which  the  home  office  is 
located,  provided  that  the  establishment 
of  the  branch  office  will  be  achieved  by 
the  consolidation  of  some  or  all  of  the 
savings  and  loan  subsidiaries  of  a 
multistate  multiple  savings  and  loan 
holding  company.  The  Board  may 
approve  the  establishment  of  a  branch 
office  by  the  resulting  institution  in  any 
state  or  states  in  which  the  subsidiaries 
had  existing  branch  office  operations 
prior  to  their  consolidation. 

(iv)  Notwithstanding  paragraph 
(a)(3)(i)  of  this  section,  in  a  transaction 
not  involving  an  action  by  the  FSUC  to 
prevent  the  failure  of  an  institution,  the 
Board  may  approve  the  establishment  of 
a  branch  office  in  any  state  in  which  the 


19156 Federal  Register  /  Vol-  47,  No.  86  /  Tuesday,  May  4.  1982  /  Proposfd  Rnleg 


applicant  has  established  a  branch 
office  pursuant  to  the  conditions  set 
forth  in  paragraph  (a)(3)(ii)  of  this 
secton. 


(Sec.  5.  48  Stat.  132,  as  amended:  12  U.S.C. 
1464. 1729:  Reorg.  Plan  No.  3  of  1947. 172  FR 
4891.  3  CFR.  1943-48  Comp..  p.  1071) 

By  the  Federal  Home  Loan  Bank  Board. 
I.  J.  Rnn, 
Secretary. 

|FR  Doc  82-12072  PIM  5-3-82:  ft45  am] 

nujNa  cooc  <72o-oi-«i 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Ch.  I 

Improving  Government  Regulations; 
Semiannual  Agenda 

agency:  Small  Business  Administration. 
action:  Publication  of  the  Semiannual 
Agenda  of  Regulations  under  review  or 
development  by  the  Small  Business 
Administration. 

summary:  This  is  SBA's  sixth 
semiannual  agenda  of  regulations. 
Although  not  a  regulatory  Agency,  SBA  , 
has  attempted  to  draft  agendas  that  met 
both  the  criteria  and  the  spirit  of  the 
regulatory  review  process.  This  agenda 
is  published  piu^uant  to  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.. 
Public  Law  96-354  effective  January  1, 
1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  on  agenda 


items,  the  public  is  encouraged  to 
contact  the  individual  Agency  official 
listed  for  the  particular  item. 

For  information  concerning  overall 
SBA  Regulatory  Review  and 
Development  Program  and  general 
semilinnual  agenda  questions,  contact 
Martin  D.  Teckler,  Assistant  General 
Coimsel  for  Legislation,  Small  Business 
Administration,  1441  L  Street,  N.W., 
Washington,  D.C  20416,  202/653-6662. 

SUPPLEMENTARY  INFORMATION:  The  SBA 

agendas  will  contain  many  regulations 
which  are  limited  in  public  impact  but 
they  are  included  to  increase  public 
knowledge  of  all  SBA  regulatory 
activities  and  allow  for  increased  public 
participation  in  the  review  and 
development  process.  Public  comments 
on  SBA's  previous  agendas  have  been 
general,  and  all  were  positive.  None 
were  directed  at  specific  contents,  nor 
were  any  changes  suggested  or 
recommended. 

L  Regulations  Under  Review  and 
Development 

The  agenda  format  is  nor  slightly 
modified.  Part  I,  Regulations  Under 
Review  and  Development,  includes 
proposed  and  final  regulations  which 
SBA  has  issued  since  publication  of  the 
last  agenda.  Part  n.  Existing  Regulations 
Selected  for  Review,  informs  the  public 
of  the  regulation  review  which  is 
currently  underway  within  the  Agency. 
The  format  for  the  agenda  is: 


Part  I:  Regulations  Under  Review  and 
Development 

A.  A  summary  of  the  nature  of  all 
rules  which  have  been  published 
proposed  or  final  since  October  1981, 
stating  the  objectives  and  the  legal 
basis.  When  a  listed  rule  is  a  major  rule 
within  the  meaning  of  E.0. 12291  or  will 
have  significant  impact  on  a  substantial 
number  of  small  businesses,  it  will  be  so 
designated. 

B.  The  approximate  schedule  for 
completing  action  on  each  rule  listed. 

C.  The  name  and  phone  number  of  an 
Agency  official  knowledgeable  on  each 
listed  rule. 

Part  D:  Existing  Regulations  Selected  tat 
Review 

A.  A  list  of  existing  regulations  to  be 
reviewed  or  promulgated  under  the 
terms  of  E.0. 12291  and  the  Regulatory 
FlexibUity  Act. 

B.  A  summary  of  the  nature  of  any 
such  rules,  a  summary  of  the  legal  basis 
for  such  rules  and  an  approximate 
timetable  for  completing  action  on  such 
rules. 

C.  The  name  and  phone  number  of  an 
Agency  official  knowledgeable  on  each 
such  rule. 

Publication  of  this  agenda  does  not 
impose  any  binding  obligation  on  SBA 
with  regard  to  any  specific  item  in  the 
agenda.  Additional  regulatory  action  not 
listed  on  the  agenda  is  not  precluded. 

Dated:  April  2&  1982. 
]ames  C  Sanders, 

Administrator. 


I.  Regulations  Under  Review  and  Development 


Data  pubislwd  (nd 
Fedcaal  Register  cila 


Nature  of  puUcalion 


Subfact  of  pubBcaBon 


Appnwi- 
mala  date 

o« 
completion 


Krxwiedgeatila  olficiid 


Legal  basis 


12/3/81.  46  Fn  58701.... 
11/23/81.  46  FR  57266... 


Notioa  of  propoaad 
Fmtf  nilamaMng 


12/18/81.  46  FR  61642.. 
1/4/82.  47  FR  9 


..do„ 


..do.. 


1/11/8Z47FR  1109 

1/15/82.  47  FR  2306 

3/3/82.  47  FR  8990 

3/23/82.  47  FR  12332 


-do- 


..do_ 


..do.. 

«d0- 


Ej^wrt  nawol<*ig  Una  of  CredK  Loans.  13  CFR 

Part  122. 
Fond  Program  Participation  Rules  lor  Section  B(a) 

Program.  13  CFR  Part  124. 
OiaaaMr  Lava,  ParmMad  Uaa.  13  CFR  Part  123-.. 
Smai  Buakiaaa  Lending  Companiea,  13  CFR  Part 

120. 

AdMnea  Paymants,  13  CFR  Part  120 

SBA  Orgwtaaion.  13  CFR  Part  101 

Loan  EdgUltty.  13  CFR  P»t  120 _. 

Standards  of  Conduct  for  SBA  Employees.  13 

CFR  Part  106. 


6/1/62 

11/23/81 

12/16/81 
1/4/82 

1/11/82 

1/15/82 

3/3/82 

3/23/82 


Edwin  T.  Holioway.  653-6632 

C«w«a  L  Dean.  653-6699 

Bernard  KuHc  663-6879 

Robert  C  Hull.  653-7894 

Charlie  L  Oeaa  653-6699 

Ronald  Allan,  653-8538 

E<t«*i  T  HoUoway.  653-6632 
Donald  W.  Fane!.  653-6660- 


IS  U.&C.  636<a). 

15  use.  637(a). 

15  U.S.C.  636<a). 
15  U.S.a  636(a). 

15  use  637(a). 
15  U.S.a  634(b)(6). 
15  use  636(a). 
15  U.SC.  634<b)<6) 


II.  Existing  Regulations  Selected  for  Review 


Regulation 


13  CFR  Parts  121,  at  saq.. 
13  CFR  Parts  122.  et  seq. 

13  CFR  Psrts  123,  el  leq. 

13  CFR  Part  12a4  et  ieq. 
13  (7R  Part  106  el  aaa  ... 


13  CFR  Part  107  et  sea.. 


Basis  tor  rule 


IS  U.aC  632  and  634<b)<6) 

15  U.S.CX  636(a)  and  634(bM6) 

15  use.  636(b)  and  634(b)(e) 

15  use  636(8)  and  634(b)(6) 

15  use.  501.  502.  503,  and  IS 

U.S.e.  634(bH6). 
15  use.  667(0,  (d),  and  (g) 


Nature  of  rale 


Size  Slandarda,  oomplala  revision -. — — . „.- 

Busiriess  Loan  Policy,  Miscellaneous  revisions  baaed  on 
anticipated  cftangas  in  authorizing  legislation. 

Disaster  loans.  Miscellaneous  revisions  based  on  antidpal- 
ed  cfiangaa  in  authorizing  legislation. 

Eligible  loan  parfcipania 

State  and  local  devefopmenl  oompaniaa,  MlaosNaneoua 
revisiona. 

Complete  revision  of  rules  governing  smaK  busir>ess  invest- 
ment companies. 


Timetsble  tar 
Completion  of 
Proposed  rule 


Agency  oftical 


Harvey  BronaMn.  (202)  663-6373. 
Edwin  T.  HolkNMy,  (202)  653-663Z 

Edtring  T  Hoftmay,  (202)  653-6832. 


Edaring  T.  Holioway,  (202)  653-6632. 
Edwing  T.  Iloloway,  (202)  663-ee3^ 

Robert  L^iebarry,  (202)  653-6646. 
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II.  ExiSTMO  REQU1AT10N8  Sei£Cted  FOR  Revcw— Continued 

nofitmn 

BMiiivrul* 

NMMofn* 

TmaMMalor 

Coma— mi  ot 

Propoaadn* 

AganqroMcal 

13  CFR  PM  124  at  taq..-. 

IS  U.&C  637(a)  tna  634(bH6) 

Mno*ir  StmI  Burinwand  CapU  OwianKip  Oawak**- 
fiwnL 

F^tma 

PH  Doc  BZ-I2043  Piled  S-3-82:  8:45  ami 
MLUNQCOKMlS-ei-M     _ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguiatoiy 
Conuniasion 

18  CFR  Pvto  154  and  271 
[Docket  Na  RIM2-26-000) 

Impact  of  tt>e  NGPA  on  Current  and 
Prolected  Natural  Gas  Marlcets 

Issued:  April  28, 1982. 
agency:  Federal  Energy  Regulatory 
Commission,  DOE. 
ACTION:  Notice  of  inquiry. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  issuing  a 
Notice  of  Inquiry  to  investigate 
allegations  that  serious  economic 
distortions  may  be  evolving  in  the 
nation's  natiu'al  gas  markets.  Tlie  Notice 
of  Inquiry  is  intended  to  gather 
information  concerning  the  existence  of 
such  distortions,  to  examine  the 
Commission's  administrative  authority 
to  reduce  any  such  distortions  and  to 
explore  the  advantages  and 
disadvantages  of  taldng  any  action.  A 
staff  analysis  of  certain  issues  relating 
to  eliminating  vlntaging,  either  in  whole 
or  in  part,  and  establishing  a  single 
national  rate  for  gas  qualifying  for 
sections  104, 106  and  109  of  the  Natural 
Gas  Policy  Act  of  1978. 15  U.S.a  3301- 
3432  (Suiq>l.  U 1978)  is  provided  in 
Appendix  A.  Appendix  B  is  a  list  of 
questions  on  the  possible  existence  of 
economic  distortions,  possible 
administrative  action  to  reduce  such 
distortions  and  potential  impact  of  such 
administrative  action.  The  notice  invites 
all  interested  persons  to  participate  in 
the  inquiry. 

DATES:  Written  comments  must  be 
received  on  or  before  August  26. 1982. 
AOORESS:  Conunents  must  be  filed  with 
Office  of  the  Secretary.  Federal  Energy 
Reguiatoiy  Commission.  825  North 
Capitol  Street  NE..  Washington.  D.C 
2042& 

KM  RIRTHEII  INFOHMATION  CONTACT; 

Thomas  P.  Gross,  Acting  Deputy 
Assistant  General  Counsel  Rulemaking 
and  Legislative  Analysis,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 


Capitol  Street  NE.,  Washington.  D.C 
20428.  (202)  357-8033. 

L  Introductkio 

Hiere  has  been  considerable  debate 
over  the  past  year  concerning  the 
operation  and  impact  of  the  Natural  Gas 
Policy  Act  of  1978  (NGPA)  "  on  natural 
gas  production,  distribution  and  pricing. 
These  issues  have  been  raised  in 
various  proceedings  before  the 
Commission.  In  addition,  ninnerous 
persons  and  groups  have  brought  to  the 
Commission's  attention  allegations  that 
economic  distortions  are  evolving  in 
today's  natural  gas  maiicets,  which  may 
become  more  serious  in  1985  when 
approximately  sixty  percent  of  natural 
gas  wellhead  prices  will  be  decontrolled 
through  operation  of  the  NGPA.  These 
persons  and  groups  have  mged  the 
Commission  to  investigate  the  possible 
existence  of  distortions  and  to  examine 
the  extent  of  its  current  statutory 
authority  to  resolve  such  problems. 

Congress  has  delegated  to  the 
Commission  certain  authorities  under 
the  NGPA  and  the  Natural  Gas  Act 
(NGA).*  In  view  of  these  statutory 
responsibilities,  the  Commission 
believes  it  is  required  to  examine 
closely  the  allegations  being  made. 

The  Commission,  dierefore.  is  issuing 
tfiis  Notice  of  Inquiry  to  gather 
information  concerning  tibe  existence  of 
problems  caused  by  or  resulting  from 
the  Commissi(Hi's  administration  of  the 
NGPA  and  NGA.  It  furtiier  wishes  to 
examine  the  extent  of  administrative 
authority  available  to  resolve  any  such 
problems  and  to  explore  the  advantages 
and  disadvantages  of  taking  any  action. 
The  Commission  invites  the 
participation  of  all  interested  person  in 
this  inquiry  and  will  consider  carefully 
all  information  and  conmients  received. 
Based  on  the  record  developed,  the 
Commission  will  determine  whether  to 
initiate  a  Notice  of  Proposed 
Rulemaking  and/or  to  make 
recommendations  to  Congress. 

n.  Badcground 

The  following  discussion  includes  a 
brief  summary  of  natural  gas  price 


regulation  at  the  wellhead  under  the    ' 
NGA. 

It  was  against  the  background  of  the 
NGA  that  Congress  enacted  the  NGPA 
in  an  effort  to  correct  perceived 
distortions  in  the  interstate  and 
intrastate  gas  markets  that  had  caused 
shortages  of  supply  to  consumers.  Also 
included,  as  back^ound  is  a  discussion 
of  the  changes  in  wellhead  price 
regulation  resulting  from  passage  of  the 
NGPA  and  die  role  the  NGPA  was 
intended  to  play  in  smoothing  the 
transition  to  partial  price  deregulation  in 
1985  and  1967. 

A.  Experience  under  the  Natural  Gas 
Act 

Prior  to  1954.  the  wellhead  sales  price 
of  natural  gas  was  not  regulated.  In  1954 
the  Supreme  Court  held  in  Phillips 
Petroleum  Co.  v.  Wisconsin.*  that  an 
independent  producer  of  natural  gas 
selling  for  resale  in  interstate  commerce 
is  a  "natural  gas  company"  within  the 
meaning  of  the  Natural  Gas  Act  and  that 
such  sales  of  natural  gas  are  subject  to 
rate  regulation  by  the  Federal  Power 
Commission.*  Thus,  wellhead  sales  of 
natural  gas  entering  interstate 
commerce  became  subject  to  federal 
price  controls  for  the  first  time. 
However,  gas  that  did  not  eata 
interstate  commerce,  but  was  produced, 
sold,  delivered  and  consimied  in  a  single 
state  ("intrastate  gas"),  generally 
continued  to  be  sold  at  unregulated 
prices. 

For  a  number  of  yean  following 
Phillips,  price  controls  on  interstate  gas 
did  not  affect  the  ability  of  interstate 
pipeline  purchasers  to  obtain  adequate 
gas  supplies  at  relatively  low  prices. 
Consumers  experienced  low  prices 
during  the  period  from  1954  to  about 
1970.  When  inflation  is  taken  into 
accoimt.  the  real  cost  of  residential 
natural  gas  service  declined 
substantially  in  this  period,  in  part  due 
to  economies  of  scale  and  reduced  unit 
costs  as  relatively  minor  construction 
substantially  increased  the  capacity  of 


'1SU.S.C3301-34SL 


*M7U&  672  (1964). 

«  Sectton  «B(a)  of  Hw  Departanant  of  Enefgy 
OtgantaHnw  Act.  42  U&C  n72(a).  tiaiufemd  tha 
relevwit  faoctiaBa  of  tfaa  Fedacal  I^nvor  ( 
to  Dm  Padnl  Bnaigjr  H^nUtaiy  4 
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existing  pipeline  systems.*  At  the  same 
time,  prices  offered  by  intrastate 
purchasers  were  generally  at  the  same 
level  or  slightly  lower  than  the  prices 
aUowed  by  the  Federal  Power 
Commission  for  jurisdictional  sales.* 
Curtailment  of  firm  service  was  rare  and 
generally  resulted  from  capacity 
limitations. 

Over  time,  however,  decreasing 
supplies  and  increasing  demand 
combined  to  reveal  market  distortions 
resulting  from  the  maintenance  of  price 
controls  within  the  interstate  natural  gas 
market.  The  cost-based  pricing  approach 
which  the  Commission  used  to  r^ulate 
the  price  of  interstate  supplies  failed  to 
elicit  development  and  committment  of 
new  supplies  sufficient  to  offset 
consumption  of  existing  reserves.  Fimds 
potentially  available  for  exploratory 
efforts  frequently  were  directed  to 
ventures  which  potentially  offered  more 
profitable  returns  than  gas  exploration. 
To  investors  and  producers  of  interstate 
gas,  low  prices  meant  that  full 
development  of  replacement  supplies  of 
interstate  gas  was  not  warranted. ''The 
total  ntmiber  of  wells  for  oil  and  gas 
dropped  almost  every  year  from  1956  to 
1971,  with  the  low  point  occuring  in  1971 
at  51  percent  of  the  1956  figure.*  New 
gas  well  completions  (indicating  the 
development  and  extension  of  existing 
reserves)  fell  nearly  every  year  from 
1962  to  1971.* 

However,  throughout  the  1954-1970 
period,  demand  for  natuiral  gas 
increased  sharply,  in  part  because  of  the 
decline  in  real  natural  gas  prices.  To 
consumers,  low  prices  stimulated 
demand  and  encouraged  consumption. 
Total  natural  gas  consimiption  increased 
from  approximately  &05  Tcf  in  1954  to 
over  20  Tcf  in  1969. "The  combination  of 
expanding  demand  and  declining 
reserve  additions  resulted  in  a  decrease 
in  total  reserves  beginning  in  1968.  The 
Nation  was  consuming  gas  faster  than  it 


'The  average  city-gate  rate  fell  from  38*  per 
MMBtu  in  1962  to  tust  under  33«  by  1968  and  did  not 
rise  above  the  1962  level  until  1870.  AGA.  Cat 
Facta.  1960  Data.  Table  98. 

'H.  R.  Rep.  No.  95-188. 86th  Cong..  1st  Sms..  Part 
IV  at  90,  reprinted  in  1878  U.S.  Code  Cong,  k  Ad. 
News,  at  8534. 

'See H.R.  Rept.  No.  86-488.  Part  IV,  tupm.  at  97 
(1977).  reprinted  in  1878  U.S.  Code  Cong,  k  Ad. 
News  8541. 

'Energy  Information  Administration,  1880  Annual 
Report  to  Congress  [hereinafter  dted  a*  EIA  Annual 
Report]  Table  17. 

'Id.  This  reduction  in  new  gas  well  completions  is 
representative  of  the  fact  that  gas  producers,  unlllca 
conventional  public  utilities,  were  under  no  legal 
obligation  to  serve  the  public  or  to  discover  and 
dedicate  additional  reserves.  Thus,  if  incentives 
were  inadequate,  it  was  legally  permissible  for  the 
producn  to  direct  his  capital  and  efforts  to  other 
activities. 

"U.,  at  Table  46.  See  alto,  Minerah  Yearbook, 
gupra  (1854-1868  data). 


was  replacing  it."  From  1968  through 
1979,  total  proved  reperves  decreased 
constantly,  from  292  Tcf  in  1967  to  195 
Tcf  in  1979.  ■» 

In  the  intrastate  market,  the  increased 
demand  for  gas,  coupled  with  the 
decrease  in  drilling  for  new  supplies, 
caused  prices  to  increase  beginning 
around  1969.  As  a  result,  a  price 
differential  developed  between  the 
unregulated  prices  bid  by  intrastate 
purchasers  and  the  ceiling  prices 
maintained  by  the  Commission  on 
interstate  sales. "Because  interstate 
pipeline  purchasers  were  legally 
precluded  from  paying  price  levels 
competitive  with  the  prices  paid  by 
unregulated  intrastate  purchasers, 
interstate  pipeline  punjiasers  soon 
began  to  experience  difficulties  in 
contracting  for  new  reserves.  The 
percentage  of  newly  discovered  reserves 
dedicated  to  the  interstate  market  began 
to  drop  by  197a  From  1970  to  197^  one 
estimate  indicates  that  only  about  five 
percent  of  new  natural  gas  discoveries 
were  committed  to  the  interstate 
meirket. "  By  the  winter  of  1970-71. 
curtailment  of  firm  service  had  begun  on 
some  interstate  pipelines"  and  soon 
spread  to  most  major  companies. 

Despite  the  Commission's 
administrative  efforts  to  alleviate  the 
problem  by  creating  price  incentives  and 
making  intrastate  gas  available  to  the 
interstate  market  "the  shortages 
worsened  through  1977.  Eventually,  it 
was  widely  recognized  by  Congress  that 
inadequate  price  incentives  for 
independent  producers,  underpridng  of 
gas  to  consumers  as  compared  to  the 
price  of  alternative  fuels,  and  the 
interstate-intrastate  dual  market  were 


"/(/..  at  Table  19. 

•»/</.,  Alao,  compare  AGA  Cos  Facta.  (1980  data) 
Table  2  with  EIA's  publication  of  estimated  proved 
gas  reserves  in  US.  Crvde  Oil,  Nataral  Gat.  and 
Natural  Got  Liquidt  Reaervet,  illustnting  tb« 
comparabiUty  of  some  EIA  data  and  AGA  data.  The 
only  year  in  which  total  proved  reserves  Increased 
was  in  1070  when  Prudhoe  Bay  reserves  were 
added.  These  reserves  are  yet  to  be  deliverad. 

"RR.  Rep,  No.  8fr-408.  tupra,  at  90. 

"  H.R.  Rep.  No.  95-486,  tupra.  at  95. 

"  Several  major  intrastate  pipelines  were  also 
affected  by  the  shortages.  However,  the  intrastate 
markets  were  able  to  adapt  more  rapidly  to  the 
shortages,  as  unregulated  prices  increased  to 
stabilize  supply  and  demand. 

**  The  Commission  sought  to  provide  faicreased 
incentives  by  raising  the  price  for  gas  In  Opinion 
Nos.  e98-H  and  770-A  and  the  special  relief  and 
optional  procedure  programs.  18  CFR  2.S6a(g), 
2.S6b(h),  2.75  and  2.76.  Administrative  attempts  to 
provide  access  to  intrastate  markets  were  made  in 
the  emergency  sales  and  direct  sales  program*.  Se« 
18  CFR  2.60  and  2.79.  In  addition  to  these 
administrative  efforts.  Congress  adopted  the 
Emergency  Natural  Gas  Act  of  1877,  Pub.  L  86-2, 91 
Stat.  4  [February  2. 1977],  which  allowed  large 
volumes  of  intrastate  gas  to  be  sold  in  interstate  for 
approximately  six  months  at  prices  in  excess  of  the 
otherwise  applicable  ceilings. 


underlying  causes  of  the  nation's  natural 
gasdiffiojJties." 

B.  Experience  under  the  NGPA 

Recognizing  that  price  disparities 
between  the  interstate  and  intrastate 
markets  were  distorting  the  allocation  of 
available  gas  supplies  and  that 
regulated  prices  for  interstate  gas  were 
discouraging  exploration  and 
development  of  new  supplies,  both 
Congress  and  the  President  sought  a 
legislative  remedy.  The  NGPA 
represented  a  compromise,  reached  only 
after  extended  negotiations  among  the 
Administration,  the  House  of 
Representatives  and  the  Senate.  One 
purpose  of  the  NGPA  was  to  eliminate 
interregional  price  and  supply 
distortions  by  ending  the  distinction 
between  the  interstate  and  intrastate 
markets.  Another  was  to  bring  the 
national  natural  gas  market  into  better 
balance  by  reducing  the  demand  for 
natural  gas  and  increasing  stnjply." 

In  order  to  reduce  demandaml 
increase  supply,*  the  NGPASet  ceiling 
prices  for  new  supplies  of  gas  which 
generally  were  higher  than  the  ceiling 
prices  in  effect  under  the  NGA.  The 
NGPA  divided  new  supplies  into  several 
categories,  defined  by  spud  dates, 
production  levels  and  other  well 
characteristics.  The  ceiling  price 
established  for  each  category  reflected 
the  production  incentives  that  Congress 
wished  to  provide  for  each  category. 
Congress  also  provided  that  the  new 
ceiling  prices  will  escalate  according  to 
the  general  level  of  inflation. 

In  addition,  the  prices  of  most  gas 
developed  after  enactment  of  the  NGPA 
will  be  decontrolled  on  January  1, 1985. 
It  has  been  estimated  that  the  gas 
deregulated  in  1985  will  represent 
between  50  and  60  percent  of  total  gas 
supplies.**  Additional  supplies  will  be 
deregulated  in  1987.  However, 
approximately  40  percent  of  total  gas 
supplies,  mosdy  gas  committed  to  the 
interstate  market  prior  to  enactment  of 


"See  H.R.  Rep.  No.  95-488,  supra,  at  88, 110. 

"See  H.R.  8444,  the  natural  gas  biU  based  directly 
on  the  President's  1877  proposals  and  passed  by  the 
House  on  August  5. 1877.  HJ^  8444,  401(b)(1),  96th 
Cong.  1st  Sess,  123  Cong.  Rec  28.448  (1977). 

"For  a  discussion  of  the  purposes  of  the  NGPA, 
see  Mid-Louiaiana  Gas  Co.  v.  FERC.  664  F.2d  536, 
535  (5th  Cir.  1881)  pet.  for  cerL  pending  No.  81-1889; 
Oklahoma  v.  FERQ  681  FJd  831  834  (10th  Cir.  1981) 
pet.  for  cert  pending  Nos.  81-1478  and  81-1232; 
Process  Gas  Consumers  Croup  v.  U.S.  Dept.  of 
Agriculture,  861  F.2d  1322, 1357-8  P.C  Cir.  1881). 
vacated  In  part  and  rehearing  en  banc  granted  on 
other  grounds  by  order  of  November  13, 1961. 

"See  EIA  Anatyait,  tupra.  at  pp.  48-51  (TablM  11 
and  12);  Department  of  Energy,  "A  Study  of 
Alternatives  to  the  Natural  Gas  Policy  Act  of  1978" 
(November  1981)  [hereliufler  dted  as  the  DOE 
Study]  at  S. 
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the  NGPA,  will  remain  nnder  price 
controls  until  exhausted. 

In  order  to  accomplish  the  second 
major  purpose  of  eliminating  the 
distinction  between  the  interstate  and 
the  intrastate  maricets,  the  NGPA 
establi^ed  identical  ceiling  prices  for 
tile  two  markets  for  each  category  of 
new  supplies.  However,  the  NGPA 
preserved  to  some  extent  price 
differences  in  the  interstate  and 
intrastate  markets,  in  that  the  ceiling 
prices  for  most  older  supplies  of  natural 
gas  were  based  on  the  prices  prevailing 
before  the  NGPA  was  enacted.  It  also 
preserved  the  distinction  between  the 
two  markets  in  its  provisions  for  partial 
deregulation,  since  most  gas  supplies 
that  were  committed  to  the  interstate 
maiicet  prior  to  enactment  of  the  NGPA 
will  not  be  deregulated  in  1985.  On  the 
other  hand  a  si^iificant  portion  of  ^e 
gas  supplies  committed  to  the  intrastate 
market  before  enactment  will  be 
deregulated.*'  These  statutory 
differences  suggest  that  the  average 
price  of  price-oontrolled  gas  may 
continue  to  be  lower  in  the  interstate 
market  than  in  the  intrastate  market  and 
that,  after  1985,  price-controlled  gas  ivill 
also  constitute  a  relatively  larger  part  of 
the  total  supply  in  the  interstate  market 
than  in  the  intrastate  market** 

Congress  in  passing  the  NGPA  also 
sought  to  assure  a  smooth  transition  as 
gas  supplies  become  deregulated.  To 
achieve  that  result,  it  adopted  three 
mechanisms.  First,  deregulation  was 
phased-in  over  a  period  of  nine  years.  A 
few  categories,  constituting  a  very  small 
portion  of  the  nation's  supphes,  were 
deregulated  within  a  year  of  enactment 
of  the  NGPA.  In  1985.  approximately  60 
percent  of  the  supplies  will  be 
deregidated,  and  in  1987  some 
additional  gas  will  be  deregulated. 
Second,  the  NGPA  provides  that  the 
incentive  price  for  new  gas  supplies  will 
escalate  so  that  by  1985,  the  price  of 
those  supplies  would  be  equivalent  to 
the  price  of  crude  oil  based  on  the 
assumptions  made  by  Congress  at  the 
time  of  enactment  Finally,  the 


"  Natural  gas  In  two  categories  constituting  a 
significant  portion  of  the  nation's  supplies  w^  b« 
deregulated  In  1965  or  1987  only  if  the  gas  was  not 
dedicated  to  interstate  coounerce  on  the  day  befora 
the  date  of  enactment  of  the  NGPA— natural  gas 
from  new  on-shore  production  wells,  and  natural 
gas  selling  (or  more  than  $1.00  on  December  31, 
1984. 

"However,  the  CommlssloD  recognises  that  the 
piioe  of  gaa  in  the  marltet  place  reflects  not  only  the 
price  paid  at  the  wellhead,  but  also  the  costs  of 
transporting  and  distributing  the  gas.  Moreover. 
many  intantate  pipelines  have  substantial 
investments  In  treatment,  transportation  and 
storage  facUties,  tnchiding  LNG  storage  facilitiet. 
To  some  extmt  differences  in  these  costi  and 
facilities  among  pipeline*  may  be  reflected  in  their 
wellhead  prices. 


provisions  of  Title  II  of  the  NGPA 
(incremental  pricing)  were  intended  to 
restrain  pipelines  from  bidding  up  prices 
for  new  decontrolled  supplies  and  to 
cushion  the  impact  of  higher  gas  prices 
on  residential  and  small  commercial 
consumers. 

m.  Discussion 

Concern  has  been  expressed  by  many 
persons  that  two  piuposes  of  the  NGPA. 
to  smooth  the  transition  to  partial 
deregulation  in  1985  and  to  eliminate 
market  disparities,  may  not  be  fulfilled. 
TTie  Commission  has  become  aware  of 
numerous  allegations  that  market 
distortions  are  occuring  today  which 
may  become  more  serious  in  the  next 
three  years  as  the  Nation  moves 
towards  price  deregulation  of  an 
estimated  one-half  to  two-thirds  of  its 
natural  gas  supplies.  In  addition,  the 
Commission  has  been  requested  in  a 
number  of  petitions  for  rulemaking  to 
investigate  these  allegations  and  to 
consider  its  options  imder  both  the 
NGPA  and  NGA  to  alleviate  problems 
foimd  to  exist 

The  Commission,  therefore,  is  issuing 
this  Notice  of  Inquiry  in  order  to  initiate 
an  investigation  into  all  aspects  of  these 
allegations  and  potential  solutions.  In  an 
attempt  to  focus  diis  inquiry  and  public 
comments  on  such  issues  the  notice 
discusses  the  allegations  and  relevant 
requests  for  Commission  action. 

A  Allegations  of  Current  Problems 

Tlie  concerns  expressed  in  regard  to 
market  distortions  ooctirring  now  focus 
on  the  wellhead  prices  being  paid  for 
certain  categories  of  high  cost  natural 
gas  which  were  deregulated  under 
section  107  of  the  NGPA  in  1979.  This  is 
primarily  gas  produced  from  depths 
below  15.000  feet  and  it  is  estimated 
that  production  from  these  wells 
cunently  accounts  for  less  than  5 
percent  of  the  Nation's  total  supplies.** 

As  data  in  the  Commission's  own  files 
demonstrate,  some  of  this  gas  is  being 
purchased  at  prices  in  excess  of  S7J00 
per  MMBtu  and  even  as  high  as  $104)0 
per  MMBtu.  **11iese  prices  are 


**£M  Aaatytit.  supra,  Tablaa  U  and  IT 
*'See.  e^„  Semiannual  Purchased  Gaa 
Adjustment  filed  November  SO.  1981  by  Tennesse* 
Gas  Pipeline  Company.  Docket  No.  TAS2-l-e-000 
(PGA  82-1.  IFK  82-1.  DCA  82-1.  R&D  82-1  and  GRI 
81-1)  repraaenting  five  contract  prices  for 
deregulated  gas  in  excess  of  10.20  per  MMBtw 
Semtannnal  Purchased  Gas  Adjustment  filed 
January  29.  ISBZ  by  Transcontinental  Gas  Pipe  Lina 
Cotp„  Docket  No.  TA8Z-l-»-aao  (PGA  82-L  IPR 
82-1.  DCA  82-1]  lepfesentint  contract  price*  at 
18.18, 9»M,  and  $10.78  per  Mc£  Semiannual 
Purchased  Gas  Adjustment  filed  January  15, 1982  by 
Tronkhne  Ges  Company.  Dodiet  No.  TA82-1-30- 
000-1  (PGA82-1.  IPR82-1.  TTB2-1.  AP82-1) 
representing  a  contract  price  at  $8.47  per  MMBtn. 


sustantially  above  the  current  regidated 
price  for  new  gas  qualifying  imder 
section  102  of  the  NGPA  which  is  $3,093 
per  MMBtu  for  April  1982.  It  is  also 
above  the  price  of  competing  fuels,  such 
as  the  Btu-equivalent  No.  6  fiiel  oil  (both 
high  and  low  sulfur],  which  is  one 
indication  of  the  market  clearing  price." 

As  the  People  of  the  State  of 
California  and  the  Public  Utilities 
Commission  of  the  State  of  California 
(California)  state  in  their  Petition  for 
Rulemaking,**  the  Commission's 
regulations  under  the  NGA  permit 
interstate  pipelines  to  "roll-in"  the  price 
of  deregulated  gas  with  the  prices  of  all 
other  supplies.  Pipelines  usually 
purchase  gas  from  a  variety  of  sources 
at  a  wide  range  of  prices.  When  the 
pipeline  resells  the  gas.  the  price  paid  by 
the  customer  to  the  pipeline  reflects, 
with  rare  exception,  an  average  of  the 
prices  paid  by  the  pipeline  to  the 
producers.  In  both  the  interstate  and 
intrastate  markets,  there  are  both  high 
and  low-priced  supphes.  The  high  prices 
paid  by  a  particular  pipeline  are  "rolled- 
in."  or  averaged,  ivith  the  low  prices. 
These  averages  are  "weighted"  in  the 
sense  that  the  volimie  of  gas  affects  the 
average.  If  the  volimies  of  high-priced 
gas  are  relatively  large,  the  pipeline's 
average  price  is  relatively  high. 
Conversely,  if  the  volumes  of  low-priced 
gas  are  relatively  large,  the  pipeline's 
average  price  is  relatively  low.  llie 
volumes  of  low-priced  gas  widiin  this 
mix  of  supplies  constitute  wdiat  has  been 
termed  the  "gas  cushion."  ** 

Both  California  and  the  Laclede  Gas 
Company  (Laclede).** a  gas  distribution 
company  in  Missouri,  allege  that  the 
combination  of  NGPA  price  deregulation 
of  a  small  amount  of  total  supphes  and 
the  Commission's  historic  regulation  of 
pipeline  rates  under  the  NGA.  which 
allows  averaging,  unduly  subsidizes  the 
production  of  deregulated  gas  to  the 
detriment  of  the  ultimate  users.  Since 
the  price  of  this  deregulated  gas  is 
allowed  to  be  "rolled-in"  wi£  the  price 
of  less  expensive  supphes,  there  is  htde 
incentive  for  the  piux:hasing  pipeline  to 
attempt  to  keep  the  price  low  through 
negotiation,  according  to  California  and 
Laclede.  Moreover,  the  overall  average 


**EIA.  Weekly  Peboiaum  StotuB  Ktport.  (April 
16. 1962).  at  23. 

"PeUtJon  of  the  People  of  the  SUte  of  California 
and  the  Public  Utilities  Commission  of  the  State  of 
CalUomia.  Docket  Na  RMSl-ao  (filed  April  29, 
1981). 

*^More  precisely,  the  gas  cushion  could  be 
defined  as  the  difierence  between  the  amount  paid 
by  a  pipeline  for  prica-regolated  gas  and  the  amount 
the  pipeline  wonld  pay  for  the  same  volume  gas  in  a 
completely  deragnlated  market. 

"Petitian  of  tadeda  Gas  Company.  Docket  No. 
RMBS-1  pM  Octolwr  1. 1981). 
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price  charged  by  the  pipeline  to  its 
distributor  and  industrial  customers  is 
raised.  The  result,  they  fear,  is  that  the 
average  pipeline  price  paid  by 
consumers  may  rise  to  or  above  that  of 
alternate  fuels.  This  could  cause 
industrial  users,  including  electric 
utilities,  to  switch  from  natiu-al  gas  to 
other  fuels,  thereby  raising  total  costs  to 
those  customers  still  buying  gas,  such  as 
residential  and  small  commercial  users. 

The  high  prices  currently  being  paid 
for  deregulated  gas  may  have  another 
effect.  The  State  of  Louisiana 
(Louisiana]  ^  and  others  have  argued 
that  in  some  of  the  intrastate  markets, 
most  of  the  new  gas  supplies  available 
for  purchase  are  either  gas  whose  price 
is  already  deregulated  or  gas  qualifying 
for  an  incentive  ceiling  price  under 
section  107(c)(5)  of  the  NGPA  because  of 
its  extraordinary  production  costs  or 
risks.  For  example,  it  has  been  stated 
that  70  percent  of  the  new  supplies 
available  for  purchase  in  South 
Louisiana  is  gas  which  qualifies  under 
one  of  the  categories  in  section  107  of 
the  NGPA. » 

Louisiana  alleges  that  many  intrastate 
pipelines  are  unable  to  compete  for  this 
high  priced  gas  being  produced  in  their 
own  states  because  they  do  not  have 
gas  cushions  large  enough  to  allow  them 
to  roll-in  the  high  prices.  Louisiana,  as 
well  as  the  EIA  Analysis  and  the  DOE 
Study,  suggest  that  some  interstate 
pipelines  have  a  significantly  larger 
portion  of  lower  priced  gas  and, 
therefore,  a  larger  cushion  than  most 
intrastate  pipelines.*" The  result  is  that 
intrastate  pipelines  controlling  smaller 
quantities  of  low  priced  gas  apparently 
are  unable  to  bid  competitively  for 
deregulated  gas  suppUes,  and  their  total 
supplies  appear  to  be  declining.*'  Both 
Louisiana  and  others  have  argued  that 
these  conditions  may  lead  to  shortages 
in  a  few  states  in  the  near  future.  For 
example,  some  data  indicate  that  as 
much  as  10  percent  of  the  entire  gas 
market  in  Louisiana  may  have  been 
supplied  by  interstate  pipelines  on  an 
interruptible  basis  through  off-system 
sales  during  much  of  1981.  •• 


"Written  and  oral  statement  of  David  Robinson, 
Transcript  of  Public  Hearing  held  April  8, 1982, 
Docket  No.  RM82-a  pp.  381-392. 

"Id 

"EIA  Analysis,  supra,  at  48.  See  also  QOE Study, 
supra,  at  11.  It  is  somewhat  difficult  to  draw  firm 
conclusions  regarding  the  interstate  pipelines' 
bidding  advantage  before  January  1, 1985  from  the 
data  in  these  studies.  The  Commission  invites  data 
and  analysis  on  this  issue. 

"  EIA  Analysis,  supra,  at  pp.  37, 40. 

"Implementation  of  Title  I  of  the  Natural  Gas 
Policy  Act  of  1978:  Hearings  Before  the  Senate 
Committee  on  Energy  and  Natural  Resources.  97th 
Cong..  1st  Sess.  (November  6. 1981)  Statement  of 
Donald  R.  Wills,  at  428:  Supplemental  Comments  of 


There  is  also  some  evidence  that  such 
bidding  disparities  exist  among 
interstate  pipelines,**  which  would 
suggest  that  some  interstate  pipelines 
are  not  able  to  compete  for  new  gas 
suppUes.  Some,  however,  dispute  this 
conclusion.  The  American  Gas 
Association  (AGA)  suggests  that 
interstate  pipelines  with  smaller 
cushions  of  low  priced  gas  are 
purchasing  more  volumes  of  high  priced 
deregulated  gas  supphes  than  those 
pipelines  with  a  larger  share  of  the 
cushion.** 

B.  Potential  Impacts  in  1985  and  Beyond 

Congress  expected  that  the  NGPA 
pricing  mechanisms  would  result  in  a 
smooth  transition  to  partial  decontrol  in 
1985.  For  example,  it  appears  that 
Congress  intended  that  the  prices  under 
the  NGPA  for  certain  new  supplies 
would  escalate  at  a  rate  which  would 
make  them  equivalent  to  the  price  of  oil 
by  1985.  However,  because  of  rapid 
unforeseen  increases  in  world  oil  prices 
since  passage  of  the  NGPA,  many  now 
speculate  that  the  NGPA  growth  rate 
will  fail  by  a  wide  margin  to  reach  a 
price  equivalent  to  the  adjusted  price  of 
oil,  which  is  considered  by  some  to  be 
the  market  clearing  price  of  natural  gas. 
The  EIA  Analysis,  the  DOE  Study,  as 
well  as  recent  studies  by  the  AGA  and 
Energy  Action  Educational  Foundation, 
all  project  that  there  will  be  a  sharp 
increase  in  average  wellhead  prices 
when  partial  decontrol  occurs  in  1985.** 
The  AGA,  for  example,  estimates  that 
the  Average  price  of  decontrolled  gas 
will  "fly-up"  far  in  excess  of  market 
clearing  levels,  thereby  pulling  the 
average  price  of  all  gas  above  market 
clearing  levels.  The  Z70£5fuc/y,  on  the 
other  hand,  projects  a  sharp  increase  in 
average  prices,  but  only  up  to  market 
clearing  levels.  Nevertheless,  in  all  these 
projections  there  is  a  very  sharp 
increase  in  average  wellhead  prices 
occurring  immediately  after  partial 
decontrol  in  1985.** 


Donald  R.  Wills,  Appendix  C  at  71S  Also  see 
Written  and  Oral  Statements  of  the  State  of 
Louisiana.  Transcript  of  Public  Hearing  held  April  8, 
1962.  Docket  No.  RM82-8,  p.  381-392  stating  the 
difficulty  intrastate  pipelines  are  experiencing  in 
obtaining  deregulated  supplies  and  section  102  gas. 

"See  EIA  Analysis,  supra.  Table  19  at  66. 

"AGA.  Statistical  Analysis  of  Bidding  Trends  for 
Decontrolled  Natural  Gas  Under  the  NGPA,  March 
19. 1982. 

"AGA,  Consumer  Impact  of  Indefinite  Price 
Escalator  Clauses  Under  Alternative  Decontrol 
Plans.  (November  1981).  Energy  Action,  The 
Decontrol  of  Natural  Cos  Prices,  A  Price  Americans 
Cant  Afford,  (February  1981). 

"This  increase  in  wellhead  prices  would  not 
necessarily  result  in  an  equivalent  increase  in 
residential  prices. 


At  the  same  time,  the  Commission 
notes  that  there  has  been  a  substantial 
recent  decline  in  world  oil  prices  which 
may  persist  into  the  future.  It  is  possible, 
therefore,  that  the  pricing  assumptions 
built  into  the  NGPA  in  1978  may  turn  out 
to  be  valid  and  that  no  sharp  price 
increase  will  occur  in  1985.  For  instance, 
at  $28.00  a  barrel  for  crude  oil,  which 
some  assert  is  the  current  spot  market 
price,  the  market  clearing  price  for  gas 
can  be  said  to  be  $3.38  per  MMBtu.*' 
The  April.  1982  price  for  new  gas  under 
section  102  of  the  NGPA  is  $3,093.  Thus 
the  price  of  new  gas  is  currently  only  27 
cents  per  MMBtu  less  than  the  price 
which  would  be  expected  to  apply  if 
deregulation  occurred  today.  However, 
it  is  difficult  to  predict  whether  the 
crude  oil  price  will  remain  at  current 
levels;  political  or  economic  events 
between  now  and  1985  could  produce 
another  round  of  sharp  increases. 
Moreover,  given  previous  world  oil 
prices  (some  in  excess  of  $38.00  per  bbl] 
coupled  with  gas  contract  escalators 
discussed  below,  questions  about  the 
"fly-up"  remain. 

The  potential  for  a  sharp  price 
increase  in  1985  may  be  affected  not 
only  by  the  then  existing  price  of  oil,  but 
also  by  the  existence  of  indefinite  price 
escalation  clauses  and  take-or-pay 
requirements  in  gas  purchase  contracts. 
Many  contracts  contain  indefinite  price 
escalation  clauses  of  various  kinds. 
Some  require  that  in  1985,  the  contract 
price  will  rise  to  the  price  equivalent  of 
110  percent  of  No.  2  fuel  oil  (home 
heating  oil).  Other  require  a  price  rise  to 
the  average  deregulated  price  paid  for 
other  gas  in  the  same  county  or  region. 
When  these  pricing  terms  are  combined 
with  high  take-or-pay  contract 
requirements  (which  mean  that  a 
pipeline  does  not  have  the  flexibility  to 
avoid  paying  for  high  priced  gas  even 
through  it  may  not  currently  need  the 
gas  for  its  customers  or  may  have  other, 
cheaper  supplies  available),  there  is 
great  concern  by  some  that  the  price 
increase  in  1985  will  go  even  beyond  the 
market  clearing  price  creating  a 
temporary  "spike"  in  gas  prices.  Since 
prices  would  be  above  equilibrium 
levels,  the  price  most  likely  would 
decline  eventually  as  distributors  and 
pipelines  attempt  to  market  surplus 
supphes. 

If  in  fact  these  projections  of  a 
substanial  price  spike  are  accurate, 
there  may  be  serious  consequences  in 


"This  assumes  that  the  market  clearing  price  is 
70  percent  of  the  crude  oil  price.  This  is  a  second 
measurement  that  has  been  used  by  some  to 
evaluate  the  price  at  which  gas  would  be 
marketable  at  the  wellhead  in  a  decontrolled 
environment. 
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1985.  although  some  of  these 
consequence  may  be  to  some  degree  an 
unavoidable  part  of  any  transition  to 
partial  decontrol.  For  example,  a 
Petition  for  Rulemaking  by  a  number  of 
industrial  gas  users  referred  to  as  the 
Process  Gas  Consumers  Group,  the 
American  Iron  and  Steel  Institute, 
Associated  Tariff  Equity.  The  Brick 
People,  et  al.  and  the  Georgia  Industrial 
Group  (Process  Gas)** states  that  these 
price  increases  would  be  severely 
disruptive  to  both  consumers  and 
interstate  and  intrastate  gas  markets, 
and  would  substantially  affect  some  of 
this  country's  most  significant 
industries.  Gas  consumers  may  have 
little  or  no  time  to  respond  to  suden 
price  increases.  Abrupt  increases  could 
seriously  disrupt  business  plans  and 
operations  and  cause  significant  hardhip 
not  only  to  residential  gas  consumers, 
but  also  to  those  who  rely  on 
employment  and  products  from 
industries  dependent  on  the  natural  gas 
industry.  Furthermore,  if  indefinite  price 
escalator  to  take-or-pay  contract 
provisions  cause  average  burner  tip 
prices  to  rise  above  the  market  clearing 
price.  Process  Gas  alleges  that  some 
industrial  customers  may  switch  to 
alternate  fuels,  this  load  loss  could 
result  in  higher  prices  for  the  remaining 
customers,  who  would  have  to  carry  a 
larger  share  of  fixed  costs. 

Moreover,  the  burden  of  any  sudden 
increases  may  be  imevenly  distributed, 
which,  as  process  Gas  alleges,  may 
create  problems  in  the  form  of  regional 
price  and  supply  disparties.  Under  this 
market  distortion  theory,  pipelines  with 
laige  price  cushions  would  be  able  to 
average  the  high  cost  of  deregulated  gas 
into  their  gas  cushions,  moderating  the 
price  increase  for  their  customers. 
Pipelines  with  htde  or  no  gas  caushion, 
on  the  other  hand  would  be  at  a 
competaitive  disadvantage  in  bidding 
for  deregulataed  supplies.  Their 
customers  would  potentially  experience 
substantially  larger  price  increases, 
which  mi^t  in  turn  result  in  loss  of  load 
for  those  pipelines  and  a  shift  of  supply 
to  pipelines  better  endowed  with 
relatively  low-priced  gas  that  will 
remain  regulated  after  1985.  For 
example.  Process  Gas  states  that  "the 
uneven  distribution  of  the  cushion  of 
price-controlled  gas  will  tend  to  create 
widespread  inequities,  as  some 
pipelines  will  have  surpluses  and 
possibly  growing  markets  while  other 
face  shortages  and  load  losses."** 


This  uneven  distribution  of  cushion 
gas  could  impact  not  only  interstate,  but 
also  intrastate  markets.  The  ElA 
Analysis  projects  that  hiterstate 
pipelines  will  have  over  twice  as  much 
low-priced  gas  under  price  controls  after 
1985  as  will  intrastate  purchasers.** 
With  deregulation  of  additional  gas  in 
July  1987,  it  is  projected  that  interstate 
pipelines  as  a  group  will  have  a  three-to- 
one  advantage  over  intrastate  pipelines 
in  their  volumes  of  low-price  gas.** 
Although  the  Commission  is  not 
satisfied  with  the  information  at  this 
point  the  claims  described  above  and 
currently  available  information  suggest 
the  possibility  that  bidding  disparities 
between  pipelines  may  result  in  widely 
vaiying  natural  gas  prices  between 
regions  and  in  a  misallocation  of  the 
nation's  supply  of  natural  gas.  TTiis 
misallocation  could  occur  in  either  of 
two  ways.  Pipelines  with  little  or  no 
cushion  could  find  it  so  difficult  to 
compete  for  new  supplies  that  they 
would  be  forced  to  curtail  some 
customers.  Alternatively,  they  might  be 
able  to  match  supply  to  demand,  but 
only  because  their  high  average  gas 
costs  cause  them  to  lose  significant 
amounts  of  load.  Under  either 
alternative,  relatively  high-valued  uses 
on  these  pipelines  wopld  go  without  gas 
while  lower-valued  uses  on  pipeline 
systems  better  endowed  with  regulated 
low-cost  gas  were  served.  This  result 
could  raise  questions  of  regional 
fairness,  but,  as  Laclede  states,  it  would 
also  represent  an  inefficient  use  of  our 
limited  supply  of  natural  gas.** 

The  potential  detrimental  economic 
impact  of  both  the  price  increase  and 
any  bidding  disparities  could  affect 
other  regions  not  directiy  experiencing 
curtailments.  Industries  requiring 
process  and  feedstock  gas  and  located 
in  major  gas  producing  states  are 
generally  served  by  intrastate  pipelines. 
Much  of  this  industry  supplies  basic 
manufacturing  components  to  other 
industries  located  throughout  the  nation. 
For  example,  70  percent  of  the 
petrochemical  capacity  in  the  country  is 
located  in  Louisiana  and  Texas.  The 
petrochemical  industry  manufactures 
basic  products,  such  as  anhydrous 
ammonia  and  methanol,  which  in  turn 
are  used  to  make  a  broad  range  of 
products  such  as  fertilizer, 
formaldehyde  and  various  plastics. 
Continued  availability  of  these  products 
is  important  to  the  operation  of  many 
other  areas  of  the  economy,  such  as 
farming  in  the  Midwest  and  the 
automotive  industry  in  Ohio  and 


"Petition  of  ProceM  Gu  CooMuner  Group,  Mail. 
Docket  ^ia  10182-17  (Rled  Maich  1. 1982). 
"ProceM  Gat  Petition,  supra,  at  *. 


*EIA  Analyth,  aupra.  al  48. 

'Jtf. 

'Laclede  Petition,  supra,  at  8-a 


Michigan.  Disruption  in  one  such 
segment  of  the  economy  could  have 
serious  "ripple"  effects  in  many  other 
states  and  might  impair  the  economic 
recovery  of  the  nation.  Of  course,  any 
substantial  alteration  of  the 
Commission's  policies  or  regulations 
would  also  have  the  potential  for 
economic  impact  which  must  be 
carefully  studied  prior  to  taking  any 
such  action. 

rV.  Potential  Commission  Responses 

Based  on  the  available  data  and 
concerns  that  have  been  expressed,  the 
Commission  cannot  ignore  that 
operation  of  the  NGPA  and  the 
Commission's  regulation  under  the  NGA 
may  contribute  to  the  distortions  in  the 
production,  pricing  and  distribution  of 
gas,  collectively  called  the  "market 
ordering  problem."  Because  of  its 
statutory  responsibilities,  the 
Commission  believes  it  is  required  to 
investigate  these  allegations  and  to 
determine  what,  if  any,  actions  imder  its 
NGPA  or  NGA  authorities  shoidd  be 
taken. 

The  Commission  acknowledges  that 
numerous  persons  and  groups  have 
requested  that  the  Commission  take 
specific  actions.  The  Process  Gas 
petition  recommends  that  a  rulemaking 
proceeding  be  opened  to  address  the 
market  distortions  it  outlines.** 
Specifically  they  request  the 
Commission  to  consider  taking 
administrative  action,  among  other 
things,  to  (1)  modify  existing  ceiling 
prices  for  old,  fiowing  gas  quaUfying 
under  sections  104, 106.  and  109  of  the 
NGPA,  (2)  develop  economic  incentives, 
such  as  an  "incentive  rate  of  return."  to 
assure  pipelines  will  attempt  to 
minimize  gas  purchase  costs,  (3)  Umit 
the  applicability  of  indefinite  escalator 
and  take-or-pay  contract  requirements, 
and  (4)  require  the  filing  of  all  gas 
purchase  contracts. 

Laclede  also  requests  the  Commission 
to  revise  its  pipeline  regulations  to 
eliminate  roUing-in  the  costs  of  sales  to 
low  priority  users  and  to  adopt  what  is 
essentially  an  incremental  pricing  rate 
design  policy,  allocating  the  cost  of  high 
priced  gas  to  the  marginal  users  of  that 
gas.**  In  addition,  they  recommend  other 
administrative  actions,  such  as 
eliminating  minimum  bill  requirements 
from  interstate  pipeline  tariffs  and  take- 
or-pay  and  indefinite  price  escalator 
clauses  &t>m  producer  contracts. 

California  has  requested  the 
Commission  to  study  generally  whether 
the  purchase  of  deregulated  gas  at 


'Procen  Gat  Petition,  lapn 
'Ladede  Petition,  supra,  at  pp.  1S-1S, 
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current  prices  is  in  the  public  interest 
and  whether  the  Commission  should 
revise  its  interstate  pipeline  regulations 
to  subject  deregulated  gas  now  and  after 
1985  to  market  forces.** 

The  National  Association  of 
Regulatory  Utilities  Commissioners 
(NARUC),  a  nonproRt  organization  of 
governmental  bodies  engaged  in  the 
regulation  of  utilities,  filed  two  petitions 
to  institute  rulemaking  proceedings.** 
NARUC,  as  well  as  the  Associated  Gas 
Distributors  *''  request  the  Commission 
to  promulgate  regulations  requiring 
interstate  pipelines  to  file  copies  of  their 
purchase  contracts  and  ancillary 
agreements  with  the  Commission. 
NARUC  further  requests  the 
Commission  to  examine  the  effect  of 
take-or-pay  provisions  and  to 
promulgate  regulations  prohibiting 
automatic  passthrough  of  gas  purchase 
costs  above  a  certain  level. 

In  some  cases,  the  Commission  has 
received  responses  to  the  above 
petitions,  some  of  which  support  the 
petitions  and  raise  ancillary  issues.** 
The  Commission  has  also  received  other 
petitions  to  institute  rulemaking 
proceedings  on  issues  relating  to  the 
market  ordering  problem  and  pricing  of 
gas  supplies.*' 

In  addition,  as  an  informal  inquiry 
into  the  potential  impact  of  and 
response  to  market  ordering  problems, 
the  Chairman  of  the  Commission 
requested  the  staff  to  study  the 
Conmiission's  legal  authority  as  well  as 
issues  arising  from  the  possible 
elimination  of  the  various  levels  of 
ceiling  prices  applying  to  old,  flowing 
gas  developed  prior  to  enactment  of  the 
NGPA  (commonly  referred  to  as 
"vintaging")  and  increasing  the 
maximum  lawful  price  fpr  all  flowing 
gas  under  sections  104, 106  and  109  of 
the  NGPA  to  new  just  and  reasonable 
rates. 

In  an  effort  to  coordinate  t&e  inquiry 
into  these  various  proposals,  the 
Commission  is  issuing  this  Notice  of 
Inquiry  to  investigate  what  actions,  if 
any,  it  can  and  should  take  to  help 
reduce  any  potential  market  disorder 


*  California  Petition,  supra,  at  pp.  B.  7. 

"Petition  of  National  Association  of  Regulatory 
Utility  Commissioners.  Docket  Nos.  RM82-20  (fileid 
March  9, 1962)  and  RM82-21  (filed  March  12, 1982). 

"Associated  Gas  Distributors,  Docket  No.  RM81- 
35  (filed  )une  1. 19S1). 

"See.  e.g..  Response  of  Michigan  Wisconsin  Pipe 
Line  Company.  Docket  No.  RM81-30  (filed  Sept.  14, 
1981).  Response  of  Minnesota  Public  Utilities 
Commission.  Docket  No.  RM82-1  (filed  December 
11, 1981).  Notice  of  Intervention  filed  by  the  Public 
Utilities  Commission  of  Ohio,  Docket  No.  RM82-1 
(filed  November  12, 1981). 

"See  Northeast  Coalition  for  Energy  Equity, 
Docket  No.  RMe2-19  (filed  March  4, 1982).  Proceat 
Gas  Consumers  Group,  et  al..  Docket  No.  RM81-34 
(filed  June  11, 1961). 


foimd  as  a  result  of  this  proceeding. 
There  are  a  number  of  options  discussed 
below  which  the  Commission  wishes  to 
explore,  and  the  Commission  seeks 
active  participation  in  this  proceeding 
by  interested  persons.  Comments  are 
sought  not  only  as  to  the  existence  of 
market  ordering  problems,  but  also  as  to 
whether  the  Commission  should  take 
any  action  in  this  area  and,  if  so,  what 
alternatives  within  the  Commission's 
authority  may  best  resolve  the  identified 
problems. 

A.  The  Elimination  of  Vintaging  and 
Establishment  of  New  Just  and 
Reasonable  Rates 

The  first  option  the  Commission 
wishes  comments  on  is  the 
recommendation  that  the  Commission 
revise  the  prices  of  old,  flowing  gas 
supplies.  Process  Gas  has  recommended 
that  the  Commission  consider  revising 
the  prices  of  old,  flowing  gas.  Further, 
the  Commission  Staff  has  analyzed 
several  issues  relating  to  raising  the 
maximum  lawful  price  of  old  gas  as  well 
as  eliminating  in  whole  or  in  part  the 
present  vintaging  of  old  gas.*" 

Pursuant  to  sections  104(b)(2],  10e(c), 
and  109(b)(2)  of  the  NGPA.  the 
Commission  is  authorized  to  establish 
higher  just  and  reasonable  rates  for  gas 
qualifying  under  sections  104, 106  and 
109.  Section  104  applies  to  gas  which 
was  committed  or  dedicated  to 
interstate  commerce  on  November  8, 
1978  (the  day  before  the  enactment  of 
the  NGPA)  and  for  which  a  just  and 
reasonable  rate  was  in  effect  on  such 
date.  Section  106  applies  to  interstate 
and  intrastate  rollover  contracts. 
Rollover  contracts,  generally,  are  those 
contracts  which  follow  the  expiration  of 
a  contract  at  the  end  of  a  fixed  term  that 
was  In  existence  on  the  date  of 
enactment  of  the  NGPA.  Whether  a 
rollover  contract  is  an  interstate  or 
intrastate  rollover  contract  depends  on 
whether  the  gas  was  committed  or 
dedicated  to  Interstate  commerce  on 
November  8, 1978.  Section  109  generally 
covers  gas  which  is  not  covered  under 
any  other  category  under  the  NGPA. 

Both  staff  and  Process  Gas  state  that 
it  is  possible  by  using  this  authority  to 
reduce  potential  bidding  disparity 
among  interstate  pipelines  and  between 


"Staffs  analysis  is  contained  in  Appendix  A  to 
this  Notice.  Briefly  stated,  that  analysis  reviews  the 
Commission's  legal  authority  and  policy 
considerations  for  eliminating  vintaging  and 
establishing  new  just  and  reasonable  rates  for  gas 
subject  to  sections  104, 106  and  109.  It  also 
discusses  several  methodologies  for  implementing 
these  options,  including  a  formula  for  phasing  in  a 
target  price,  should  the  Commission  decide  to 
propose  such  administrative  action.  The 
Commission  requests  comments  on  all  aspects  of 
that  analysis. 


interstate  and  intrastate  pipelines  and  to 
provide  for  a  smoother  transition  to 
partial  decontrol  in  1985.  The  staff 
analysis  attached  in  Appendix  A,  as 
well  as  the  Process  Gas  petition,  suggest 
that  currenUy  available  evidence 
indicates  the  existence  of  emerging 
market  distortions  that  could  result  in 
widely  varying  prices  for  consumers  and 
possible  shortages  of  supply  depending 
in  part  upon  the  system  characteristics 
of  different  pipelines  and  the  region  of 
the  cotmtry  which  they  serve.  By 
establishing  higher  just  and  reasonable 
rates  for  gas  qualifying  under  sections 
104, 106  and  109,  the  Commission  might 
be  able  to  gradually  reduce  the  price 
cushion  that  may  permit  certain 
pipelines  to  outbid  other  pipelines  for 
new  supplies,  and  narrow  the  price  gap 
between  natural  gas  and  alternative 
fuels.  In  addition,  the  Commission  may 
have  the  authority  to  eliminate  vintaging 
in  whole  or  in  part  under  section  104 
and  to  identify  and  establish  a  single 
maximum  lawful  price  applicable  to 
sections  104, 106  and  109  *'  in  order  to 
mitigate  potential  market  ordering 
problems. 

VL  the  Commission  were  to  formally 
propose  the  establishment  of  new  just 
and  reasonable  rates  for  flowing  gas, 
with  or  without  eliminating  vintaging, 
the  Commission  would  consider  the 
methodologies  developed  in  the 
Commission's  area  and  national  rate 
cases  under  the  NGA,  at  least  as  a  point 
of  comparison.  However,  because  these 
methodologies  '*  were  designed  in  part 
to  provide  investors  with  cost-based 
Incentives  necessary  to  imdertake  new 
gas  exploration  and  development  one 
can  question  whether  the  Commission 
should  properly  rely  on  these 
methodologies  to  establish  new  just  and 
reasonable  rates  for  old,  flowing  gas. 
Nevertheless,  it  is  recognized  that  the 
highest  currently  allowed  rate  for  old 
gas  was  set  by  die  Commission  using 
test  period  data  obtained  for  the  period 
1975-76.  Accordingly,  the  Commission 
desires  to  obtain  current  data  applicable 
'to  previously  used  methodologies  for 
comparison  purposes. 

The  Commission,  therefore,  requests 
comments  on  the  extent  of  its  legal 
authority  to  establish  new  just  and 


*'  Any  Commission  action  to  estabHsh  new  just 
and  reasonable  rates  under  section  109  vrill  not 
apply  to  natural  gas  subject  to  section  109(a)(4), 
which  is  gas  produced  from  the  Prudhoe  Bay  Unit  of 
Alaska  and  transported  through  the  system 
approved  under  the  Alaska  Natiu-al  Gas 
Transportation  Act  of  1976.  The  unique  statutory 
framework  and  economic  considerations  pertaining 
to  that  project  make  is  inappropriate  to  include  that 
gas  within  the  scope  of  this  inquiry. 

"  See  Appendix  A  for  a  detailed  description  of 
these  methodologies. 
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reasonable  rates  including  the 
possibility  of  eliminating  vintaging,  and 
the  advantages  and  disadvantages  of 
exericing  its  discretion.  In  particular,  the 
Commission  draws  commentors' 
attention  to  the  staff  analysis  in 
Appendix  A  and  to  the  questions  in 
Appendix  B  which  describe  the 
comments  and  data  the  Commission 
desires  to  receive.  The  staff  analysis 
suggests  a  range  of  options  for  setting 
new  rates  for  flowing  gas,  including  the 
possibility  of  utilizing  a  hybrid 
commodity  value/cost  approach  as  a 
new  methodology  in  light  of  the 
differences  in  the  regulatory  scheme 
brought  about  by  the  NGPA.  The 
Commission  hopes  that  the  comments 
elicited  will  fully  develop  the 
advantages  and  disadvantages  as  well 
as  the  legal  pros  and  cons  of  adopting 
such  an  approach. 

B.  Restrictions  on  Contract  Terms 

As  discussed  above,  there  are 
allegations  that  various  requirments  in 
producer  gas  sales  contracts  may  cause 
or  contribute  to  market  disorder  now 
and  in  1985.  The  ones  most  frequently 
mentioned  are  price  escalation  clauses 
and  take-or-pay  requirements.  The 
Commission  believes  it  should  consider 
as  part  of  this  inquiry  potential 
administrative  responses  to  these  issues. 

1.  Price  escalation  clauses.  The 
Commission's  own  files  demonstrate 
that  many  contracts  contain  definite  or 
indefinite  price  escalator  clauses  which 
will  require  the  price  of  natiu-al  gas 
currently  under  NGPA  ceiling  prices  to 
be  raised  once  that  gas  is  decontrolled 
in  1985  or  1987.  For  example,  some 
clauses  are  tied  to  the  retail  price  of  fuel 
oils,  either  No,  6  or  No.  2  fuel  oil.  Others 
contain  "most  favored  nation"  clauses 
providing  diat  the  price  of  newly 
deregulated  gas  may  be  no  longer  than 
the  highest  price  paid  under  other 
contracts  in  the  area. 

There  is  uncertainty  as  to  the  effect 
these  price  escalator  clauses  will  have 
on  the  price  of  decontrolled  gas  and  the 
average  price  of  gas  after  1985.  For 
example,  the  AGA  believes  a  projected 
price  "spike"  in  1985  above  market 
clearing  prices  will  result  from  the 
prevalence  of  various  indefinite  price 
escalator  clauses.  The  DOE  Study,  on 
the  other  hand,  assumes  that  no  such 
contract  problem  will  occur. 
Furthermore,  the  Commission's  own 
files  do  not  now  contain  sufficient  data 
to  allow  the  Commission  to  determine 
the  extent  of  the  clauses  and  to  project 
their  probable  effect. 

There  have  been  numerous 
recommendations  that  the  Conunission 
consider  taking  some  administrative 
action  under  either  the  NGPA  or  NGA  to 


limit  the  effect  of  price  escalator  clauses 
after  partial  decontrol  in  1985.  For 
example.  Process  Gas  suggests  that  the 
Commission  could  combine  an  increase 
in  prices  for  flowing  gas  to  new  just  and 
reasonable  rates  with  a  condition 
requiring  producers  to  renegotiate 
contracts  for  deregulated  gas  which 
contain  the  escalator  clause  provisions 
at  issue.  Process  Gas  further  believes 
that  the  Commission  could  adopt  a  rule 
stating  that  price  escalator  clauses 
which  drive  individual  contract  prices 
above  market  clearing  levels  would  be 
considered  an  abuse  under  section  601 
of  the  NGPA.  Alternatively,  they  state 
that  the  buyer's  failure  to  include  a 
"market-out"  clause  in  a  gas  sales 
contract,  which  would  allow  a  pipeline 
to  insist  on  renegotiation  to  prevent 
derergulated  prices  from  resulting  in  loss 
of  resale  gas  markets,  could  also  be 
considered  an  abuse  under  section  601.** 

Laclede,  on  the  other  hand,  believes 
that  the  Commission  has  ample 
authority  under  sections  5  and  16  of  the 
NGA  to  prohibit  the  effectiveness  of 
certain  price  escalation  clauses  in  gas 
sales  contracts  with  interstate  pipelines. 
Section  5  states  that  "[w]henever  the 
Commission  *  *  •  shall  find  that  any 

*  *  *  contract  affecting  [filed  rates] 

*  *  *  is  unjust,  unreasonable,  unduly 
discriminatory  or  preferential,  the 
Commission  shall  determine  the  just  and 
reasonable  *  *  *  contract  to  be  therefore 
observed  and  enforced  *  •  *  "  Section  16 
is  the  Commission's  general  rulemaking 
authority. 

2.  Take-or-pay  contract  requirements. 
Take-or-pay  requirements  of  various 
kinds  are  also  prevalent  in  producer 
contracts.  There  are  cdlegations  that 
high  take-or-pay  requirements  could 
cause  or  exacerbate  market  ordering 
problems  after  decontrol  by  shielding 
the  price  of  dferegulafed  gas  from  market 
constraints.  The  effects,  iS  alleged,  may 
be  to  eliminate  or  reduce  the  ability  of 
pipelines  to  restrain  decontrolled  prices 
to  a  level  no  higher  than  market-clearing 
levels  and  to  force  pipelines  and  their 
customers  to  pay  for  supplies  even 
though  the  high  prices  of  such  suppUes 
have  caused  market  losses. 

Both  Process  Gas  and  Laclede  state 
that  the  Commission  currently  has 
authority  under  the  NGA  to  restrict  the 
operation  of  take-or-pay  provisions.  For 
example.  Process  Gas  suggests  that  the 
Commission  may  preclude  recovery  by 


"The  Commission  notes,  however,  that  Process 
Gas'  suggested  reliance  on  section  601  of  the  NGPA 
as  a  means  of  dealing  with  the  contract  issues  is 
inconsistent  with  the  Commission's  current  position 
as  outlined  in  its  Statement  of  Policy  on  fraud, 
abuse  and  similar  grounds.  Statement  of  Policy. 
Docliel  No.  PL82-1-000  (issued  February  4, 1862)  47 
FR  62S3  (Febniuy  11. 1962). 


an  interstate  pipeline  of  take-or-pay 
expenditures  unless  the  gas  purdiase 
contract  provides  some  limitation. 
Process  Gas  also  suggests  that  the 
Commission  has  latitude  under  section 
601  of  the  NGPA  to  define  excessive 
take-or-pay  obligations  as  "abusive". 
If  the  allegations  of  the  existence  of 
market  ordering  problems  are  accurate, 
the  Commission  may  wish  to  consider 
whether  it  has  any  authority  under 
either  the  NGA  or  NGPA  to  mitigate  the 
impact  of  such  contract  requirements.  At 
the  same  time,  however,  the 
Commission  will  need  to  know  as  nearly 
as  possible  the  economic  impact  aoA 
effect  that  the  exercise  of  any  such 
authority  would  have  on  natural  gas 
supplies  and  production.  Hence,  the 
Commission  requests  comments  on  the 
suggestions  discussed  above.  Comments 
on  other  potential  options  are  also 
requested. 

C.  Revisions  to  Pipeline  Regulation 

There  are  some  who  believe  that  the 
Commission  should  ascertain  whether 
existing  Commission  rate  policies  under 
the  NGA  harmonize,  to  the  extent 
possible,  with  the  operation  of  the 
NGPA  and.  in  the  alternative,  to 
determine  whether  changes  in  the 
exercise  of  our  section  4  NGA  authority 
would  afford  a  smoother  transition  to 
the  statutory  partial  decontrol  under  the 
NGPA,  either  with  or  Mrithout  increasing 
the  price  of  flowing  gas.  Because  the 
Commission  must  continue  to  exercise 
its  NGA  ratemaking  authority  even  after 
wellhead  deregulation,  it  may  be 
appropriate  for  the  Commission  to 
reexamine  its  ratemaking  policies  with  a 
view  towards  possible  changes  that  will 
more  nearly  address  market  reality. 

The  Commission  is  responsible  for 
review  of  rates  filed  by  pipelines  under 
section  4  of  the  NGA  to  assure  that  such 
rates  are  "just  and  reasonable",  do  not 
"grant  any  imdue  preference  or 
advantage"  and  do  not  "subject  any 
person  to  any  undue  prejudice  or 
disadvantage."  Similarly,  the 
Commission  may  establish  new  rates 
under  section  5  of  the  NGA  if  it  finds  the 
existing  rates  are  "imjust,  unreasonable, 
unduly  discriminatory  or  preferential". 

It  has  been  suggested  that  marginal 
pricing  as  opposed  to  rolled-in  pricing 
for  decontrolled  gas  may  bring  market 
pressure  to  bear  on  the  wellhead 
purchase  price  of  decontrolled  gas.  For 
example,  both  California  and  Laclede 
recommend  that  the  Commission  use  its 
authority  under  section  4  of  the  NGA  to 
revise  the  Purchased  Gas  Adjustment 
(PGA)  regulations  **and  thereby 


*«18CFR154J8. 


19164 


Federal  Register  /  Vol.  47.  No.  86  /  Tuesday,  May  4,  1982  /  Proposed  Rules 


prohibit  the  use  of  rolled-in  pricing  for 
gas  above  a  certain  price.  These  PGA 
regulations  were  promulgated  pursuant 
to  the  Commission's  section  4  NGA 
authority.**  California  argues  that  the 
current  and  projected  market  situation, 
indirectly  supported  by  rolled-in  pricing, 
circumvents  the  intent  of  Congress  that 
certain  deregulated  gas  supplies  be 
subjected  to  market  forces.** They  urge 
the  Commission  to  inquire  how  to 
subject  deregulated  supplies  to  market 
pressures  and  whether  rolled-in  pricing 
of  deregulated  gas  is  appropriate  under 
the  NGPA. 

Laclede  is  also  of  the  view  that 
traditional  cost  allocation  policies  have 
contributed  to  unusually  high  prices  for 
deregulated  supplies.*'  According  to 
Laclede,  high  priority  residential, 
commercial  and  industrial  process  users 
are  subsidizing  boiler  fuel  users  who  are 
demanding  more  gas  under  rolled-in 
pricing  than  they  would  demand  if 
required  to  bear  the  full  incremental 
deregulated  price  of  that  gas.  This 
concern  arises,  at  least  in  part,  from  the 
previously  discussed  price  phenomenon 
that  decontrolled  gas  is  currently 
commanding  prices  which  exceed  a 
market  clearing  level.  Many  observers 
believe  the  ability  of  producers  to 
command  these  "above-maricet"  prices 
is  aided  by  the  existing  Commission 
policy  that  allows  pipelines  to  roll-in 
this  high  price  gas  with  gas  which  is 
price-controlled  at  below  market  levels. 
Stated  differently,  the  argimient  may  be 
that  the  cushion  of  price-controlled  gas 
may  subsidize  producers'  obtaining 
above  market  prices  for  decontrolled 
gas.  To  the  extent  the  gas  cushion  is  the 
cause  of  any  such  result,  it  will  not  be 
completely  eliminated  until  all  cushion 
gas  is  exhausted.  It  may  be  that  the 
changes  in  Commission  policy  could 
ease  the  situation. 

Laclede  argues  that  rolled-in  pricing 
maintains  and  expands  what  it  refers  to 
as  low  priority  boiler  fuel  markets  and 
provides  a  profit  incentive  for  pipelines 
to  expand  their  low  priority  users  by 
acquiring  high-priced  deregulated 
supphes.  Laclede  suggests  that  marginal 
cost  pricing  principles  for  all  uses  of  gas 
by  all  consumers  would  be 
unmanageable,  but  that  there  is  no 
reason  why  such  principles  could  not  be 
applied  in  a  limited  fashion  to  large 
boiler  fuel  users. 

The  Commission  invites  comments  on 
the  need  for  and  advisability  of  these 
aspects  of  California's  and  Laclede's 
petitions.  Comments  are  also  invited  on 


"See  Order  No.  452. 47  FPC  1049  (1972);  Order 
No.  452-A.  47  FPC  1510  (1972). 
**Califomia  Petition,  supra,  p.  4. 
"Laclede  Petition,  supra,  p.  3, 8-16. 


the  extent  to  which  these  suggestions 
would  smooth  transition  through  partial 
to  complete  wellhead  deregulation. 

Process  Gas  recommended  that  the 
Commission  consider  adopting  an 
"incentive  rate  of  return"  mechanism 
that  would  allow  the  pipeline's  return  on 
equity  to  be  adjusted  upward  or 
downward  depending  on  whether  its 
deregulated  gas  purchases  were  below 
or  above  the  market  clearing  price.** 
Although  this  recommendation  has  some 
interesting  possibilities  for  dealing  with 
potential  maiicet  ordering  problems,  the 
Commission  believes  that,  because  of 
the  broad  scope  of  that  suggestion  as  it 
would  be  applied  to  the  variety  of 
different  fact  situations  presented  in 
individual  pipeline  rate  cases,  it  would 
not  be  appropriate  to  consider  it  in  this 
proceeding.  However,  to  the  extent  such 
a  position  is  offered  by  parties  to 
individual  rate  proceedings,  the  . 
incentive  rate  of  return  wiU  be 
considered  in  the  context  of  those  cases 
where  full  development  of  all  the 
relevant  facts  relating  to  return  can  be 
reviewed. 

V.  Potential  Impact 

The  Notice  of  Inquiry  does  not 
propose  solutions,  but  initiates  an 
investigation  into  the  possible  existence 
of  a  market  ordering  problem  and 
possible  courses  of  corrective  action, 
should  such  problem  exist.  If  a  market 
ordering  problem  does  exist,  the 
Commission  either  could  attempt  to 
mitigate  market  disortion  by  proposing 
administrative  remedies  or  recommend 
to  Congress  that  it  enact  an  appropriate 
legislative  solution,  or  a  combination  of 
both. 

Should  the  Commission  decide  to 
initiate  some  form  of  administrative 
action  to  correct  these  distortions,  that 
action  would  probably  have  various 
effects  on  different  aspects  of  the  nation. 
Many  questions  about  the  potential 
impact  of  an  administrative  remedy 
need  to  be  answered  before  deciding 
whether  to  propose  such  actioiL 

Administrative  actions  could  have  a 
significant  impact  on  the  economy.  U  the 
allegations  about  a  substantial  price 
"spike"  in  1985  are  correct,  the  sudden 
increase  would  have  an  obliviously 
disruptive  effect  on  consumers 
individually  and  on  the  economy 
generally.  It  can  be  argued  that  raising 
prices  of  flowing  gas  gradually  before 
1985  would  mitigate  that  disruption.  It 
would  also  provide  certainty  which 
would  assist  industrial  gas  consimiers  in 
estimating  their  energy  costs,  thereby 
mitigating  the  disruptive  economic 
effects  of  a  sudden  price  increase  in 


'Process  Gas  Petition,  supra,  p.  13. 


1985.  However,  it  has  been  argued  that 
increasing  the  price  of  flowing  gas  will 
liave  a  si^dficant  impact  on  the  rate  of 
inflation  in  general  and  consumer  gas  in 
particular.  It  has  also  been  argued  that 
such  administrative  action  may  have  an 
adverse  impact  on  employment,  as 
businesses  attempt  to  reduce  costs  to 
maintain  their  profit  margin.  It  has  also 
been  argued  that  any  inflationary 
impact  could  affect  both  public  and 
private  expenditures  (including  some 
benefits  under  social  and  retirement 
programs)  which  are  related  to  the 
consumer  price  index  or  other  price 
indices. 

Administrative  action  affecting  gas 
prices  could  plausibly  affect  the  ability 
of  America's  exports  to  compete  with 
other  products  internationally.  Prices  of 
exported  products  that  require  the  use  of 
gas  at  some  stage  could  increase  to  the 
point  where  they  are  no  longer 
competitively  priced  on  the  international 
market  On  the  other  hand,  if  the  alleged 
disordering  of  the  markets  is  a  reahty. 
this  same  effect  could  presently  be 
occurring,  for  example,  in  petrochemical 
plants,  most  of  which  are  located  in 
markets  served  by  intrastate  pipelines. 
Similarly,  prices  for  some  domestic 
products  relative  to  imported  products 
could  be  adversely  affected.  Comments 
and  data  are  invited  in  connection  with 
these  issues. 

If  the  gas  cushion  is  imevenly 
distributed  among  pipelines,  then  raising 
flowing  gas  prices  or  taking  other 
administrative  action  could  mitigate  this 
discrepancy  and  move  towards  reducing 
the  bidding  disadvantage  which  some 
pipelines  allegedly  will  experience. 
Alternatively,  maintaining  the  existing 
gas  cushion  but  prohibiting  pipelines 
from  rolling-in  deregulated  prices  with 
their  gas  cushion  (assuming  the 
Commission  has  such  authority)  may 
accomplish  the  same  resutl.  In  either 
case,  competitive  bidding  could  reduce 
the  price  of  deregulated  supplies. 
However  the  potential  impact  of  either 
adminisfrative  action  on  consumers  and 
on  regional  discrepancies  in  supply  and 
price  may  be  quite  different. 

If  deregulated  supplies  are  subjected 
to  competitive  bidding  either  by  raising 
the  price  of  flowing  gas  or  prohibiting 
the  averaging  of  deregulated  prices  into 
gas  cushions,  lower  prices  for  such  gas 
could  affect  the  incentives  to  develop 
those  supplies,  both  in  the  short  and 
long-term.  Prices  could  decrease  to  a 
level  where  the  risks  and  corresponding 
returns  no  longer  justify  exploratory 
efforts.  Eventually,  long-term  supphes  of 
gas  could  be  affected  as  producers 
invest  in  other  projects  with  higher 
returns.  It  is  unclear  to  what  level  the 
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price  would  have  to  decrease  before 
producers  would  begin  to  consider 
abandoning  those  efforts.  Comments  are 
invited  on  all  aspects  of  the  potential 
impact  of  administrative  action  on 
production  levels  in  the  short-term,  mid- 
term, and  long-term. 

Administrative  action  affecting  take- 
or-pay  provisions  and  most-favored- 
nation  clauses  or  requiring  market-out 
clauses  could  affect  producres'  and 
pipelines'  marketing  practices.  If  the 
effect  varied  throughout  the  industry,  it 
is  conceivable  that  new  market 
distortions  could  emerge.  Comments  are 
invited  on  the  extent  to  which  such 
action  would  achieve  bidding  parity 
without  resulting  in  new  distortions. 

The  Commission  believes  that  it  has 
an  obligation  to  consider  the  potential 
impact  on  all  aspects  of  the  nation  prior 
to  proposing  any  administrative  action 
to  reduce  the  market  ordering  problenL 
Commentors  are  invited  to  submit  data 
and  to  discuss  all  aspects  of  the 
potential  effects  of  such  administrative 
action.  Such  data  and  discussion  may 
include  the  issues  discussed  above  and, 
among  other  things,  any  other  impacts 
on  regional  distortions,  allocation  of 
supplies,  oil  imports,  fuel  switching, 
entitlement  programs  and  economic 
recoverys. 

VI.  Request  for  Public  Comment 

A.  Written  Comments 

The  Commission  recognizes  that  the 
issues  discussed  in  this  notice  may  have 
a  significant  impact  on  the  gas  industry, 
its  consumers,  small  entities  and  other 
segments  of  the  economy.  The 
Commission  urges  all  interested  persons 
to  submit  written  comments,  data, 
views,  or  arguments  on  issues  raised  in 
this  notice.  Commenters  are  invited  to 
address  any  particular  issue  or  all 
aspects  of  Uie  notice  and  the  staff 
analysis  as  they  find  appropriate.  In 
addition.  Appendix  5  contains  a  list  of 
more  specific  questions  on  these  issues 
on  which  the  commenters  may  focus  in 
responding.  To  the  extent  that  several 
groups  or  individuals  may  have  similar 
interestss,  they  tire  encouraged  to  file 
joint  comments. 

B.  Procedufes  for  Filing  Written 
Comments 

In  view  of  the  breadth  and  complexity 
of  the  issues  raised  by  this  notice,  the 
Commission  will  provide  ample  time 
and  opportunity  for  comments  from 
interested  members  of  the  public. 
Accordingly,  all  initial  comments 
received  by  the  Commission  prior  to  4:30 
p.m.  e.d.t.  on  August  26, 1982,  will  be 
considered.  Comments  should  be 
submitted  to  the  Secretary,  Federal 
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Energy  Regulatory  Commission.  825 
North  Capitol  Street  N.E..  Washington. 
D.C.  20426  and  should  reference  Docket 
No.  RM82-26-000.  An  original  and  14 
copies  should  be  filed. 

All  comments  will  be  placed  in  the 
public  file  which  has  been  established  in 
this  docket  and  which  is  available  for 
public  inspection  in  the  Commission's 
Division  of  Public  Information,  Room 
1000,  825  North  Capitol  Street,  N.E.. 
Washington.  D.C.  during  regular 
business  hours.  In  addition,  copies  of  all 
timely  filed  comments  will  be  avaUable 
for  purchase  at  the  Commission's 
Division  of  Public  Information  by 
September  15. 1982. 

C.  Public  Hearings 

The  Commission  is  considering 
providing  the  opportunity  for  an  oral 
presentation  of  views  at  one  or  more 
public  hearings.  The  data  and  location 
of  any  public  hearings  will  be  noticed  in 
the  Federal  Register. 

fNatural  Gas  Act.  as  amended.  15  U.S.C.  717. 
Natural  Gas  Policy  Act  of  197a  Pub.  L  95- 
621,  91  Stat  335a  15  U.S.C.  3301} 


List  of  Subjects 

18  CFR  Part  154 

Natural  gas. 

18  CFR  Part  271   . 

Natural  gas;  High-cost  gas.  Tight 
formations. 

By  direction  of  the  Commission. 
Kenneth  F.  Phunb. 
Secretary. 

Appendix  A. — StafF  Analysis 

The  Notice  of  Inquiry  states  that  the 
Commission  invites  comments  on  the 
possible  revision  to  prices  for  certain 
categories  of  gas.  Should  the 
Conmiission  consider  eliminating 
vintaging.  either  in  whole  or  in  part,  and 
establishing  a  single  national  rate  for 
gas  qualifying  for  sections  104, 106  and 
109,  staff  believes  there  are  certain 
issues  the  Commission  should  consider. 
The  following  is  staff's  analysis  of  those 
issues. 

A.  Elimination  of  Vintaging  and 
Establishment  of  New  Just  and 
Reasonable  Rates 

Pursuant  to  sections  104(b](2].  106(c) 
and  109(b)(2)  of  the  NGPA.  the 
Commission  is  authorized  to  establish 
higher  just  and  reasonble  rates  for  gas 
qualifying  for  sections  104, 106  and  109. 
Those  sections  have  identical  language, 
which  states. 

The  Commission  may,  by  rule  or  order, 
prescribe  a  maximum  lawful  ceiling  price. 


applicable  to  any  Hrst  sale  of  any  natural  gas 
(or  category  thereof,  as  determined  by  the 
Commission]  otherwise  subject  to  the 
preceding  provisions  of  this  section,  if  such 
price  is — 

(A)  Higher  than  the  maximum  lawful  price 
which  would  otherwise  be  applicable  under 
such  provisions;  and 

(B)  Just  and  reasonable  within  the  meaning 
of  the  Natural  Gas  Act 

It  is  possible  that  tmder  this  authority 
the  Commission  could  reduce  possible 
bidding  disparity  among  interstate 
pipelines  and  between  interstate  and 
intrastate  pipelines  and  provide  for  a 
smoother  transition  to  partial  decontrol 
in  1985.  By  establishing  higher  just  and 
reasonable  rates  for  gas  qualifying  for 
sections  104. 106  and  109,  the  price 
cushion  that  may  permit  certain 
pipelines  to  outbid  other  pipelines  for 
new  supplies  could  graduaUy  be 
reduced,  and  the  price  gap  projected  by 
some  between  natural  gas  and 
alternative  fuels  could  be  narrowed. 
Specifically,  there  may  be  authority  to 
eliminate  "vintaging"  in  whole  or  in  part 
and  to  identify  and  establish  a  single 
maximum  lawful  price  applicable  to 
sections  104, 106  and  109  '  in  order  to 
satisfy  the  Commission's  objectives. 
"Vintaging"  refers  to  the  practice 
historically  followed  by  the  Commission 
of  establishing  higher  ceiling  prices  for 
more  recently  developed  wells.  Under 
that  practice,  gas  fi^m  older  wells  was 
generally  kept  at  lower  ceiling  prices. 
Section  104  applies  to  gas  which  was 
committed  or  dedicated  to  interstate 
commerce  on  November  8, 1978  (the  day 
before  the  date  of  enactment  of  the 
NGPA)  and  for  which  a  just  and 
reasonable  rate  was  in  effect  on  such 
date.  Section  106  applies  to  interstate 
and  intrastate  rollover  contracts. 
Rollover  contracts,  generally,  are  those 
contracts  which  follow  the  expiration,  at 
the  end  of  a  fixed  term,  of  a  contract 
that  was  in  existence  on  the  date  of 
enactment  of  the  NGPA.  Whether  a 
rollover  contract  is  an  interstate  or 
intrastate  rollover  contract  depends  on 
whether  the  gas  was  committed  or 
dedicated  to  interstate  commerce  on 
Novembr  8. 197a  Section  109  generally 
covers  gas  which  is  not  covered  under 
any  other  category  under  the  NGPA. 

1.  Elimination  of  vintaging.  Given  the 
Commission's  statutory  authority  under 

'  Should  the  Coaunisuoo  Mtal>lUi  new  |asl  and 
reasonable  rate*  uader  section  lOS,  it  may  wish  to 
consider  excluding  from  its  rule  natural  gas  subject 
to  section  10e(a)(4).  which  is  gas  produced  from  the 
Prudhoe  Bay  Unit  of  Alaska  and  transported 
through  the  system  approved  under  the  Alaska 
Natural  Gas  Transportation  Act  of  1978.  The  unique 
statutory  frumework  and  economic  conaiderationi 
pertaining  to  that  project  may  |aatlfy  excluding  Mich 
gas  from  consideration. 
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sections  104(b)(2].  106(c)  and  109(b)(2)  to 
set  higher  just  and  reasonable  rates  for 
gas  qualifying  for  those  sections,  the 
Commission  probably  has  the  legal 
authority  to  eliminate  vintagiiigr  if  such 
elimination  is  found  to  be  just  and 
reasonable,  by  setting  a  single  just  and 
reasonable  rate  for  all  gas  currently 
vintaged.  The  Commission  alternatively 
embraced  and  backed  away  from 
vintaging  throughout  the  lOWs  and 
1970' s.  The  elimination  of  vintaging  has, 
therefore,  been  considered  by  the 
Commission  tind  reviewed  by  the  courts 
on  several  occasions. 

The  use  of  vintaging  appears  to  have 
been  primarily  the  result  of  a 
Conimission  policy  decision  to  avoid 
raising  consumer  rates  by  limiting  the 
so-called  "windfalls"  to  producers  of 
low-cost  gas  properties.  Just  what 
constitutes  a  windfall  is  somewhat 
unclear.  Generally,  windfalls  have  been 
equated  with  some  level  of  "excessive 
profits." 'In  Opinion  No.  770,  in  which 
the  Commission  abandoned  its 
previously  announced  policy  to 
eliminate  vintaging,  the  Commission 
expressed  concern  that  it  should 
"preclude  the  exaction  of  excessive  and 
unjustifiable  economic  rent  from  Qowing 
gas."' However,  the  desire  to  limit 
windfalls  has  always  had  to  be  weighed 
against  the  counter-balancing  goal  of 
insuring  adequate  future  gas  supplies. 

For  example,  in  1972,  the  Commission 
recognized  that  vintaging  may  be 
inappropriate. 

We  believe  vintaging  is  an  anadironisiii 
which  we  should  now  eliminate.  Vintaging 
operates  to  disconrage  development  of  the 
full  productive  capacity  of  acreage  committed 
to  the  interstate  market,  for  even  though 
much  developmental  drilling  is  undertaken  at 
cturent  costs,  gas  production  obtained 
thereby  is  priced  at  the  lower  of  two  rates, 
when  it  is  the  higher  of  the  two  that  is 
Commission-designed  to  provide  the 
incentive  for  development  of  additional  gas 
supplies.* 

When  the  Commission  established  the 
first  national  gas  rates  in  Opinion  No. 
69&-H,  it  again  decided  that  there  was 
no  rational  basis  for  imposing  vintaging 
in  the  long  term.*  On  judicial  review  of 
Opinion  No.  609-H,  the  Court  recognized 
that  the  Commission  was  not  bound  by 
its  previous  vintaging  policies,  but  that 
the  Commission  should  "be  permitted 
latitude  to  evaluate  old  experiments  and 
modify  or  abandon  them  when  [its]  best 


judgment  require[s]  such  course  of 
action."* 

The  Commission  abandoned  its  goals 
of  eliminating  vintaging  in  Opinion  Nos. 
770  and  770-A  in  a  period  of  rapidly 
rising  costs  for  equity  reasons.^  In 
affirming  the^Commission's  authority  to 
reinstate  vintaging.  the  Court  recognized 
that  it  "was  within  the  policy  latitude  of 
the  Commission,  in  its  balance  of 
interests,"  to  minimize  the  harmful 
economic  dislocation  due  to  increased 
rates.*  This  same  policy  latitude  which 
permitted  the  former  Commission  to 
institute  and  eliminate  vintaging  may 
permit  the  Commission  to  again  address 
the  issue. 

There  are  strong  poMcy  reasons  which 
suggest  that  the  Commission  should 
consider  eliminating  vintaging,  if  it  is 
determined  that  there  are  market 
ordering  problems  caused  or 
exacerbated  by  imeven  gas  cushions 
and  the  potential  for  a  substantial  price 
increase  in  1985.  First,  the  primary 
policy  rationale  that  historically  has 
supported  vintaging  may  have  been 
imdermined.  If  the  projections  of  market 
clearing  prices  in  1985  are  correct, 
consumers  will  not  benefit  from  the 
continuation  of  vintaging  after  1985. 
Competitors  for  deregulated  gas  may  bid 
the  price  of  newly  deregulated  gas  up  so 
high  that  the  weighted  average  price  of 
all  gas  may  reach  or  go  above  the 
market-clearing  level*  In  that  case,  the 
weighted  average  price  of  natural  gas  at 
the  wellhead,  when  added  to  the  cost  of 
transmission  and  distribution,  could  be 
approximately  equal  to  the  price  of 
alternative  fuels,  and  consumers  would 
receive  no  benefits  from  the 
continuation  of  controls  on  vintage  gas 
in  1985.  For  the  same  reason,  the 
elimination  of  vintaging  would  have 
little  or  no  direct  effect  on  the  price  of 
gas  sold  to  consumers  because  of  this 
averaging  process.  Therefore,  after 
partial  deregulation  in  1985,  the 
principal  difference  between  eliminating 
vintaging  and  not  eliminating  vintaging 
would  not  be  the  average  price  paid  by 
consumers,  but  the  distribution  of 
wealth  among  producers '"and  the 


'See  American  Public  Gat  Association  v.  PPC 
667  F.2d  1018. 1033  (D.C  Or.  1977).  cert,  denied.  435 
U.S.  907  (1978). 

'  Opinioo  No.  77a  56  FPC  SOB,  521  (footnote 
omitted). 

•M  FPC  1299. 1309  (1972)  (emphasU  in  original). 
*  52  FPC  1604, 1637-8  (1974). 


*SheJI  Oil  Co.  v.  FTC.  520  F.2d  lOSl,  1077-S  (5th-^ 
Cir.  1975)  cert  denied,  426  U.S.  941  (1976). 

'  Opinion  Na  770-A.  56  FPC  2888.  2706  (1978). 
affd  American  Public  Gas  Association  v.  FPC. 
supra. 

'American  Public  Gas  Association  v.  FPC  supra, 
at  1034. 

■  DOE  Study,  supra,  at  8.  See  also  HJt  Rep.  No. 
95-496,  Part  IV,  supra,  at  119. 

'•Under  complete  regulation,  producer!  receive 
approximately  the  same  price  for  the  most  part 
under  partial  deregulation  in  1985,  producer*  of  gaa 
still  subject  to  regulation  receive  leta  than 
producer*  of  deregulated  gas. 


ability  of  interstate  and  intrastate 
pipelines  to  compete  with  and  among 
one  another  for  new  supplies. 

Second,  the  elimination  of  vintaging 
may  be  appropriate  because,  combined 
with  partial  decontrol,  it  may  be  a  major 
factor  exacerbating  the  market  ordering 
problem.  Some  interstate  pipelines  may 
have  acquired,  in  varying  degrees,  a 
bidding  advantage  in  competing  for 
deregulated  supplies.  Those  pipelines 
with  the  largest  volimies  of  low-priced 
vintaged  gas  may  compete  most 
successfiilly  for  deregulated  gas."  Thus, 
a  combination  of  vintaging  and  the 
availability  of  newly  deregulated 
supplies  in  1985  may  skew  the 
distribution  of  gas  supplies  in  favor  of 
those  pipelines  with  large  price 
cushions. 

Finally,  vintaging  may  discriminate 
unreasonably  against  customers  of 
pipelines  that  have  a  much  smaller  price 
cushion.  If  pipelines  with  low  weighted 
average  costs  are  in  a  better  position  to 
obtain  new  supplies,  their  customers  are 
more  certain  of  delivery  of  their  supplies 
and  lower  prices.  This  advantage  is  the 
result  of  a  pipeline's  historical, 
fortuitotu  opportunities  to  contract  for 
large  volumes  of  low-priced  vintaged 
gas  and  bears  no  rational  relationship  to 
its  customers'  demands  or  priority  uses. 

If  the  Commission  were  to  eliminate 
vintaging  and  establish  a  new  just  and 
reasonable  rate,  that  rate  could  be 
collected  only  if  there  is  adequate 
contractual  authority.  This  is  consistent 
with  section  101(b)(9)  of  the  NGPA 
which,  briefly  stated,  provides  that  the 
maximum  lawful  price  does  not 
supersede  the  price  established  under 
any  contract,  so  long  as  the  contract 
price  does  not  exceed  the  applicable 
maximum  lawful  price.  Thus,  those 
prices  would  operate  only  as  ceiling 
prices  and  could  be  charged  and 
collected  only  if  pennitted  by  the 
applicable  agreement. 

2.  New  just  and  reasonable  rates.  It 
may  also  be  appropriate  to  consider  the 
establishment  of  new  just  and 
reasonable  rates  for  gas  qualifying  for 
sections  104, 106  and  109.  Congress  did 
not  provide  extensive  guidance 
regarding  the  scope  of  the  Commission's 
authority  to  establish  just  and 
reasonable  rates  imder  sections 
104(b)(2).  106(c)  and  109(b)(2).  Clearly, 
however,  the  rates  prescribed  under 
those  sections  must  be  just  and 


>■  See  Statement  of  Policy,  Docket  No.  PLB2-1- 
000,  (issued  Fel>n]ary  4, 1982)  mimeo.  at  p.  19-20,  47 
FR  6253  (February  11, 19S2)  But  see  AGA. 
Statistical  Analysis  of  Bidding  Trends  for 
Decontrolled  Natural  Gas  Under  (Ae  NGPA,  Mardi 
19,1982. 
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reasonable  "within  the  meaning  of  the 
Natural  Gas  Act." 

Under  the  Natural  Gas  Act.  the 
Commission  used  a  variety  of 
approaches  to  prescribe  just  and 
reasonable  rates  for  producer  sales. 
Although  the  Commission  began  by 
pricing  gas  from  each  producer  on  a 
traditional  cost-of-service  basis,  that 
approach  proved  unworicable  because  of 
the  large  number  of  producers  involved. 
The  Commission  then  initiated 
proceedings  to  establish  area  rates 
applicable  to  entire  producing  regions. 
In  Permian  /'*  the  first  of  the  area  rate 
cases,  the  Commission  estabhshed  the 
basic  methodology  employed  in  aH 
subsequent  area  and  national  rate  cases. 
The  basic  methodology  developed  in 
Permian  /  was  adjusted  and  altered  as 
the  Commission  gained  experience  with 
it  and  attempted  to  resolve  a  growing 
supply  problem  for  the  interstate 
market. 

Permian  I  and  each  of  the  subsequent 
methodcdogies  adopted  by  the 
Commission  was  challenged  and  tested 
in  the  courts.  Although  the 
Commission's  attempts  to  respond  to 
supply  problems  were  not  affirmed  at 
every  turn,  the  methodologies  adopted 
for  Permian  Basin,  the  first  national  rate 
case  in  Opinion  No.  699-H."  and  the 
subsequent  national  rate  case  in 
Opinion  Nos.  770  and  770-A  "  were 
affirmed.  **  TTie  Permian  I  methodology 
was  based  on  cost-based  price 
principles,  but  was  also  designed  to 
provide  investors  with  the  incentives 
necessary  to  undertake  new  gas 
exploration  and  development  projects 
and,  thereby,  increase  the  discovery  of 
gas  reserves. 

Basically,  the  Permian  J  methodology 
attempted  to  estimate  the  average  unit 
cost  per  Mcf  of  the  gas  produced  from 
successful  gas  wells  during  a  selected 
test  period.  This  unit  cost  was  derived 
by  dividing  the  cost  per  foot  of  drilling 
and  equipping  the  average  successful 
gas  weU  by  its  estimated  productivity. 
Estimated  productivity  was  derived  by 
dividing  the  additions  to  non-associated 
gas  reserves  by  related  gas  well 
footage.'* The  costs  incurred  in 


"  Opinion  No.  468,  34  FPC  1S8  (1965). 

"S2n>cie04(ig74). 

'*  Opinion  No.  77a  56  FPC  SOO  (1976).  Opinion  No. 
770-A  56  FPC  2896  (1976). 

"Sec.  Rtapecdmfy.  Permian  Basin  Area  Rate 
Caaet,  390  VS.  747  (U6a(  ShelJ  Oil  Co.  v.  FPQ  &20 
F.  2d  1061  (Sth  Cir.  1975).  cert  denied  426  U.S.  941 
(1978);  and  The  Second  National  Natural  Gas  Rate 
Ctnea,  SS7  F.  2d  1016  (D.C  Or.  1877),  cert  den.  435 
VS.  907  (187S). 

"  See  Opbuaa  Ho*.  770  uai  770-A.  supra,  for 
more  deUiicd  dMoiptiona  of  tht  d«ivattaa  of  each 
cost  elemenL. 


unsuccesful  wells  were  treated  as 
expenses,  and  were  not  included  in  the 
investment  rate  base.  The  methodology 
also  provided  for  a  rate  of  return  based 
on  average  investment  recovered  over 
the  depletion  life  of  the  average  gas 
well. 

On  Jime  21. 1974,  the  Commission 
issued  Opinion  No.  699,  its  first 
nationwride  rate  order.  The  method 
employed  in  that  opinion  was 
essentially  the  same  as  the  one  used  in 
Permian  I  except  that  it  further 
emphasized  consideration  of  the  need  to 
include  non-cost  factors  to  provide 
production  incentives.  In  Opinion  No. 
699-H  issued  December  4, 1974, 
substantive  changes  were  made  to  the 
Permian  I  method.  The  changes 
permitted  expenditures  for  unsuccessful 
ventures  to  be  included  in  the 
investment  rate  base,  adopted 
discontinued  cash  flow  (DCF)  analysis 
to  improve  the  accuracy  of  the  rate  of 
return  calculation,  and  considered  the 
effects  of  the  federal  income  tax  in 
computing  the  costs.  Specifically,  the 
DCF  analysis  recognized  diat  the  value 
of  an  investment  extends  over  time  and 
that  the  present  value  of  the  cash  flow 
from  that  investment  must  yield  a  rate  of 
retiun  comparable  to  other  investments 
with  similar  risk.  By  examining  the  cash 
flow  of  the  investment  over  the  life  of 
the  project  the  DCF  analysis  was  able 
to  account  for  cost  of  capital  for 
invested  funds,  including  dry  hole 
expenditures,  and  variations  in  cash 
flow.  By  viewing  the  project  in  its 
entirety,  the  DCF  analysis  permitted  the 
Commission  to  set  a  rate  of  return  that 
compensated  investors  for  their  risks 
and  encouraged  future  drilling  efforts. 

Opinion  No.  77a  issued  July  27. 1976, 
and  Opinion  No.  770-A,  issueid 
November  5. 1976,  established  gas  prices 
based  on  the  cost  methods  employed  in 
Opinion  Na  699-H  except  for  a 
significant  modification  caused  by 
admendments  to  the  Internal  Revenue 
Code.  The  Tax  Reduction  Act  of  1975. 89 
Stat  26,  Pub.  L  94-12,  for  the  most  part 
repealed  the  depletion  allowance  for 
natural  gas  production.  The  Commission 
foimd  it  necessary  to  factor  into  the 
Opinion  No.  68&-H  cost  model  both  tax 
savings  and  tax  liabilities.  It  also 
considered  the  cost-based  price  in 
relation  to  other  economic  factors,  such 
as  market  values,  inflation,  supply  and 
demand,  and  the  costs  of  alternative 
fuels.  Specifically,  it  examined  the 
commodity  value  of  gas  in  the  energy 
market  and  the  possible  effects  of 
raising  gas  to  that  price." 


In  Opinion  No.  770-A.  the  last 
national  rate  opinion,  the  Commissioo 
again  induded  non-cost  factors  to 
support  increased  exploration  and 
development  of  new  reserves.  The 
Commission  examined,  among  other 
things,  the  relationship  of  its  cost-based 
rate  to  intrastate  gas  prices,  the 
commodity  value  of  substitute  fuels,  and 
the  cost  to  consumers  of  using  alternate 
fuels  if  natural  gas  supphes  were  not 
increased.  It  also  examined  the 
allocation  of  gas  supplies  between  the 
interstate  and  intrastate  maricet  and 
recognized  the  need  to  raise  prices  to 
mitigate  an  uneven  distribution  of  gas 
supplies  between  the  two  markets.  '• 

To  arrive  at  a  just  and  reasonable 
rate,  as  the  courts  have  interpreted  that 
term  under  the  Natural  Gas  Act  it 
would  be  necessary  to  balance  the 
interests  of  the  investors  and  the 
consumer,  and  serve  the  public  interest 
Permian  Basin  Area  Rate  Cases.  %0 
U.S.  747  (1968);  City  of  Detroit  v.  FPC, 
238  F.  2d  810  p.C  Cir.  1955),  cerL 
denied  352  U.S.  829.  In  FPC  v.  Hope 
Natural  Gas  Co.  320  U3.  591.  802  (194^ 
the  Supreme  Court  recognized  that  it  is 
the  end  result  and  not  tibe  formula  used 
to  obtain  that  result  that  is  examined  in 
determining  whether  the  rate  is  just  and 
reasonable.  The  Court  stated: 

[T]he  CoimnianoD  was  not  Ixnind  to  the 
use  of  any  single  fonnola  or  oombinatioii  of 
fomnilae  in  determining  rates.  Ita  retemaking 
function,  moraover,  invohres  the  making  of 
"pragmatic  adjoatments."  *  *  *  Under  the 
•Ututory  atandard  of  *>ist  and  raaaonable"  it 
is  the  result  reached  not  the  method 
employed  wliich  is  controlling.  It  is  not  theoiy 
but  the  impact  of  the  rate  order  whidi  oounts. 
If  tiie  total  eifect  of  the  rate  order  cannot  be 
said  to  be  nnjnst  and  onreaaonable,  judicial 
inquiry  under  the  Act  is  at  an  end  The  fact 
that  the  method  employed  to  reach  tiiat  result 
may  contain  infirmities  is  not  then  importanL 
(citations  omitted). 

The  staff  is  mindful  that  producer  rate 
orders  issued  by  the  Commission  and 
substained  by  the  courts  have  been 
justified  primarily  by  cost-based 
calculations.  On  two  occasions  when 
the  Commission  attempted  to  rely 
entirely  on  market  forces  to  define  the 
just  and  reasonable  rates,  the 
Commission  was  reversed.  In  one  case, 
the  Supreme  Court  held  that  the 
Commission's  indirect  regulation  of 
small  producers  was  invalid,  not 
because  the  scheme  was  outside  the         * 
Commission's  statutory  authority,  but 
because  the  order  was  too  ambiguous  to 
satisfy  the  standard  of  clarity  that  an 
administrative  order  must  exhibit  FPC 
V.  Texaco,  417  U.S.  380  (1974). 
Nevertheless,  the  Court  recognized  that 


•Opinion  Na  TTOi  as  FK  SOS.  sat-S. 


'OpWoB  No.  770^  as  nc  asaa,  27SS. 
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the  Conimission  lacks  authority  to  rely 
exclusively  on  market  forces  to  set  just 
and  reasonable  rates.  Id.,  at  400.  '*  In  the 
other  case,  the  D.C.  Circuit  reached  a 
similar  conclusion  in  response  to  the 
Commission's  efforts  to  rely  on  "field" 
or  "commodity"  prices  to  determine  just 
and  reasonable  rates  for  pipeline 
production.  Detroit,  supra.  The  Court 
recognized  that  while  a  rate  detennined 
by  commodity  value  is  not  necessarily 
prohibited  by  the  just  and  reasonable 
standard,  the  Commission  must 
demonstrate  that  such  a  rate  is  no  higher 
than  that  reasonably  necessary  to 
satisfy  the  purposes  advanced  for  the 
rate.  Id.,  at  817.  The  Court  also  indicated 
that,  although  a  conventional  rate  base 
methodology  is  not  the  only 
methodology  authorized  by  the  statute, 
it  must  be  used,  at  least  as  a  "basis  of 
comparison,"  or  "point  of  departure." 
Id.,  at  818-0. 

Subsquent  decisions  reviewing  rates 
set  for  independent  producers  under  the 
Natural  Gas  Act  have  recognized  the 
importance  of  considering  non-cost 
factors.  As  stated  by  the  Supreme  Court 
in  Permian  Basin,  supra,  at  815, 
affirming  the  FPC's  first  experiment  in 
setting  area-wide  rates. 

The  Commission's  responsibilities  oblige  it 
to  give  continuing  attention  to  values  that 
may  be  reflected  only  imperfectly  by 
producers'  costs:  a  regulatory  method  that 
excluded  as  immaterial  all  but  current  or 
projected  costs  could  not  properly  serve  the 
consumer  interests  placed  under  the 
Commission's  protection,  (emphasis  added). 

In  combination  with  these 
perspectives  on  methodologies  for  rate 
regulation,  some  courts  have  recognized 
the  changing  perspectives  of  producer 
regulation  itself.  For  example,  in 
Permian  Basin,  supra  at  pp.  756-7,  the 
Supreme  Court  viewed  producers  of 
natural  gas  as  something  other  than 
traditional  public  utilities  when  it  stated, 

.  Producers  of  natural  gas  cannot  usefully  be 
classed  as  public  utilities.  They  enjoy  no 
franchises  or  guaranteed  area  of  service. 
They  are  intensely  competitive  vendors  of  a 
wasting  commodity  they  have  acquired  only 
by  costly  and  often  unrewarded  search.  Their 
unit  costs  may  rise  or  decline  with  the 
vagaries  of  fortune.  The  value  to  the  public  of 
the  services  they  perform  is  measured  by  the 
quantity  and  character  of  the  natural  gas  they 
produce,  and  not  by  the  resources  they  have 
expended  in  its  search;  the  Commission  and 


"11  i«  arguable  that  this  holding  may  no  longer 
applyio  producer  regulation.  By  enacting  the  NGPA 
and  its  scheme  of  partial  deregulation,  Congrets 
arguably  abandoned  the  view  that  Reld  pricing  of 
natural  gas  is  subject  to  monopolistic  forces  an 
relied  on  other  motives  io  maintaining  controls  on 
other  categories  of  gas.  These  changed 
circumstances  may  support  the  view  that  the 
Commission  can  rely  on  market  forces  to  achieve  a 
smooth  transition  to  decontrol.  See  appendix,  infra. 


the  consumer  alike  are  concerned  principally 
with  "what  [the  producer]  gets  out  of  the 
ground,  not  *  *  *  what  he  puts  into 

it FPC  v.  Hope  Natural  Gas  Co.,  320 

U.S.  591. 649  (separate  opinion). 

More  recently,  it  has  been  recognized 
that  Congress,  by  enacting  the  NGPA, 
apparently  no  longer  views  producers  as 
monopolists  who  should  be  subjected  to 
traditional  public  utility  regulation.  In 
Pennzoil  Co.  v.  FERC,  645  F.  2d  360,  378- 
9,  (5th  Cir.  1981)  the  court  stated, 

*  *  *  Congress  apparently  decided  that  gas 
producers  do  not  have  "natural"  monopoly 
power  that  is,  the  industry  does  not  possess 
the  inherent  technical  characteristics  that 
prevent  its  efficient  and  economical 
operation  unless  operated  as  a  monopoly. 
Therefore,  the  theory  that  a  regulatory 
agency  is  necessary  to  represent  consumers 
when  they  bargain  on  rates  with  a  natural 
monopoUst  like  a  utiUty  no  longer  applies  to 
gas  production,  (footnote  and  dte  omitted.) 

These  cases  indicate  that  gas 
producers  may  no  longer  be  considered 
to  comprise  a  traditional  class  of  public 
utilities  and  that  efffective  rate 
regulation  of  that  industry  may  bear 
little  or  no  resemblance  to  traditional 
cost-based  rates.  In  view  of  the  scheme 
of  partial  deregulation  that  Congress 
chose  to  enact  in  the  NGPA,  such 
traditional  cost-based  regulation  may  in 
fact  be  conterproductive.  In  order  to 
accomplish  the  goals  of  the  NGPA,  it 
may  be  necessary  for  the  Commission  to 
abandon  such  traditional  methodologies 
and  rely  on  other  standeirds  for  setting 
rates.  In  view  of  Congress'  changing 
perspective  of  producer  regulation, 
Congress  may  have  intended  that  this 
standard  be  modified  in  accordance 
with  its  views. 

Based  on  these  perspectives,  the 
Commission  now  may  have  the 
authority  to  set  rates  based  on 
commodity  value  alone,  authority  that 
the  Commission  probably  did  not  have 
prior  to  the  enactment  of  the  NGPA. 
Such  authority  may  permit  the 
Commission  to  raise  the  price  of  gas 
subject  to  sections  104, 106  and  109  to  a 
just  and  reasonable  rate  that  reflects  the 
commodity  value  of  gas.  If  there  is  such 
authority,  Mr.  Justice  Jackson's 
observation  in  his  concurring  opinion  in 
Colorado  Interstate  Gas  Co.  v.  FPC,  324 
U.S.  581,  612  (1954)  was  prescient  when 
he  stated,  "[fjarsighted  gas  regulation 
will  concern  itself  with  the  present  and 
future,  rather  than  with  the  past,  as  the 
rate-base  formula  does." 

Commenters  are  Invited  to  comment 
on  this  analysis  and  on  all  aspects  of  the 
Coiqaiission's  authority  to  set  just  and 
reasonable  rates,  especially  the  extent 
to  which  cost-based  methodologies  may 
be  abandoned  in  setting  just  and 
reasonable  rates.  In  addition,  the  staff 


seeks  to  determine  the  rates  that  the 
Permian  I  and  subsequent 
methodologies  would  yield  if  they  were 
adjusted  to  reflect  current  cost  and 
production  data.  Comments  and 
information  which  will  aid  the  staff  in 
reaching  this  determination  are 
specifically  invited.  Such  information 
includes,  for  example,  costs  of 
production  facilities,  lease  acquisition, 
dry  holes,  exploration  and  drilling,  and 
current  productivity.  Should  the 
Commission  consider  establishing  a  new 
just  and  reasonable  rate  for  section  104, 
106  and  109  gas,  it  would  be  appropriate 
to  apply  one  of  the  methodologies  to 
current  costs  and  productivity.  The  use 
of  such  a  methodology  would  establish  a 
just  and  reasonable  rate  and  could  serve 
as  a  point  of  comparison  even  if  it  were 
decided  to  adopt  an  entirely  new 
rationale,  such  as  commodity  value. 

B.  Implementation  of  Methodologies 

The  previously  approved 
methodologies  of  Permian  I,  Opinion  No. 
699-H,  and  Opinion  Nos  770  and  77a-A 
can  be  used  as  a  tool  to  estimate  a  just 
and  reasonable  rate  based  on  ctirrent 
cost  data.  These  methodologies,  together 
with  any  other  methodology  developed 
(including,  for  example,  the  economic 
model  considered  in  Opinion  No.  770-A), 
hopefully  would  provide  a  range  or  zone 
which  could  be  used  as  a  basis  for 
selecting  an  appropriate  rate  or  rates  for 
gas  otherwise  priced  under  sections  104, 
106  and  109.  Determination  of  an 
appropriate  price  tmd  methodology 
would  depend  on  the  final  assessment  of 
the  nature  and  extent  of  the  market 
ordering  problems,  as  well  as  an 
assessment  of  the  Commission's  legal 
authority. 

There  are  numerous  options  which  are 
available  to  the  Commission  to 
implement  the  above-discussed 
considerations.  Some  of  the  options  that 
are  available  are  summarized  below. 

First,  it  is  possible  that  the  desired 
goals  may  be  achieved  by  raising  the 
ceiling  price  for  all  pre-1973  vintage  gas 
subject  to  Opinion  No.  749  to  the  cost- 
based  rate  determined  for  1973-1974 
vintage  gas.*"  Although  this  option  is 
available  to  address  the  potential 
market  ordering  problems,  this  approach 
could  be  justified  even  without  those 
objectives.  The  rates  determined  in 
Ophiion  No.  749  were  based  on  average 
costs  for  all  pre-1973  wells.  Since  the 
issuance  of  Opinion"  No.  749,  however, 
many  of  the  older,  low-cost  wells  have 
been  depleted  so  that  the  average  costs 


"Opinion  No.  SOS-H  established  tfie  cost-based 
rate  for  1973-1974  vintage  gas.  Opinion  No.  770-A 
revised  that  rate  upward. 
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for  pre- 1973  wells  are  now  weighted  by 
higher  cost  wells.  i.e..  pre- 1973  wells 
that  phncipaiiy  have  higher  operating 
costs  and  higher  average  unit  costs.  Hiis 
fact  alone  could  justify  a  price 
adjustment  for  pre-1973  wells. 

Second,  the  rates  set  in  Opinion  No. 
770-A  for  po8t-1974  gas  could  be 
revised.  At  the  time  Opinion  No.  770-A 
was  promulgated,  estimates  were  used 
for  several  variabies<(e.£.,  productivity, 
well  costs,  etc.)  which  had  an  important 
impact  on  the  computation  of  price. 
Actual  data  are  not  available  and  could 
be  used  to  revise  the  applicable  just  and 
reasonable  rate  for  po8t-1973  gas.  This 
approach  closely  follows  past 
Commission  procedures  whereby  prior 
rates  for  earlier  biennia  were  raised 
because  of  the  availability  of  actual  cost 
data."  However,  because  this  approach 
would  only  affect  a  limited  quantity  of 
vintaged  gas,  it  is  possible  it  would  not 
accomphsh  the  desired  goals. 
Alternatively,  the  actual  1975-1976  cost 
and  production  data  could  be  used  in 
conjunction  with  the  Opinion  No.  770-A 
methodology  to  compute  a  ceiling  price 
not  only  for  Post-1974  gas,  but  also  all 
other  section  104  gas  and  section  106 
and  109  gas.  It  is  possible  that  this 
option  would  significantly  mitigate  any 
market  ordering  problems. 

Third,  the  maximum  lawful  price  for 
all  gas  subject  to  section  104  and  106 
could  be  raised  to  the  highest  price  now 
available  for  section  104,  the  po8t-1974 
vintage  price.  That  price,  which  is  also 
equal  to  the  section  109  price,  is  closer 
to  the  commodity  value  of  natural  gas 
and  would  better  recognize  the 
replacement  cost  of  gas  suppUes. 
Alternatively,  the  price  of  such  gas 
could  be  raised  to  its  commodity  value. 
The  commodity  value  in  1985  has  been 
estimated  to  be  approximately  70 
percent  of  the  Btu-equivalent  price  of 
crude  oil.** 

Fourth,  it  is  possible  that  rising  the 
price  of  section  104, 106  and  109  gas  to 
the  section  103  pwice  would  accamplish 
the  goals  of  this  proposal.  Altern^vely, 
current  cost  data  could  be  used  in  Ihe 
previously  approved  methodologies 
[Permian  I,  Opinion  No.  e99-H  and 
Opinion  No.  770-A)  to  compute  rates 
necessary  to  mitigate  market  ordering 
problems. 

Regardless  of  the  methodology  and 
price  that  may  be  selected,  it  may  be 
desirable  to  phase  it  in  gradually.  There 
are  a  nimiber  of  ways  this  could  be 
dohe.  The  phase-in  period,  for  example, 
could  extend  from  the  effective  date  of 
the  final  rule  to  1985  or  some  other  date 


beyond  1965.  One  such  methodology 
could  use  the  following  pricing  formula: 

R„ -(- 1 = R» -I- (TP-R,)/Oc-Di) 

where  R„,  is  the  just  and  reasonable  rate 
for  any  month;  TP  is  the  target  price 
which  is  the  just  and  reasonable  rate 
that  the  Commission  determines  will 
achieve  its  goals;  k  is  the  nmnber  of 
months  between  the  effective  date  of  the 
final  rule  and  1985;  and  m  is  an  integer 
running  from  O  through  k-1." 

A  hypothetical  example  may  illustrate 
the  operation  of  this  pricing  formula. 
Assume  that  the  ceiling  price  for  a 
vintage  of  old  interstate  gas  is  $aSO  per 
MMBtu.  Also  assume  that  the  just  and 
reasonable  rate  that  would  accomplish 
the  Conmiission's  goals  is  determined  to 
be  $2.50  per  MMBtu  and  the  phase-in 
period  is  24  months.  The  ceiling  price  for 
January,  1983  would  be  computed  as 
follows: 


Ri  =  $0.50-t- 


$2.50- .50 
24 


R.=$0.50+ 


R.=$a583 


$2.00 
24 


The  ceiling  price  for  February,  1983 
then  becomes: 


B      n    ,  S2.50 — Ki 
'^='^'+     24-1 


R.=$0.583-t-^-50-0-583 


Ri=$ae66 


If  it  were  decided  to  phase  in  a  price 
set  at  the  commodity  value  of  gas  using 
the  pricing  formula,  the  target  price 
would  be  set  at  that  value.  Under 
previous  market  conditions,  the 
commodity  value  has  been  estimated  to 
be  70  percent  of  the  price  of  crude  oil 
measured  by  the  average  domestic 
refiner  acquisition  cost  of  crude  oil.  ** 
Under  chaoging  market  conditions,  this 
relationship  may  change. 

In  order  to  8:t!ooth  out  variations  in 
the  price  of  crude  oil,  a  "rolling"  six- 
month  average  could  be  used.  For 
example,  if  the  commodity  value  were 
70  percent  of  the  price  of  crude  oil  as 
measured  by  refiner  acquisition  costs 


"See  OyMoo  Ma  770  ig  wfaidi  the  CommiMion 
r«vimd  the  1973-1974  bienninm  rates. 
"Sm  doe  Study,  lupra.  at  a 


"For  exampte.  if  a  final  nde  were  iMoed  and 
effective  an  January  1. 1SB3,  k  could  equal  24 
months  (the  number  of  months  between  January  1. 
IMS  and  January  1, 1985),  and  ra  would  run  from  0 
to  23. 

**  See  DOE  Study.  mipm.%lh. 


(defined  as  "C),  the  commodity  value 
price  could  be  revised  each  month,  usiog 
only  the  most  recent  six-month  period. 
Under  the  proposed  formula,  the  target 
price  would  be  set  equal  to  0.7C.  and  the 
difference  between  the  target  price  and 
the  just  and  reasonable  rate  for  gas  for 
the  preceding  month  would  be  phased  in 
over  k-m  months.  Therefore,  the  just  and 
reasonable  rate  R«+i  for  month  m-t-1 
would  be: 

R.*.=R«+(a7C  -  RJ/(k  -  m) 
where  R.  is  the  just  and  reasonable  rate 
for  the  preceding  month.  Decreases  or 
increases  in  oiide  oil  prices  would  be 
reflected  by  a  decrease  or  increase  in 
the  rolling  six-month  average  (C).  At  the 
end  of  the  phasfe-in  period,  the  just  and 
reasonable  rate  for  qualifying  gas  would 
be  equal  to  70  percent  of  the  average 
refiner  acquisition  cost  of  crude  oil. 

CoDunents  and  data  are  invited  on  all 
these  options  and  any  others  considered 
relevant. 

Appendix  B — Questions  and  lasues  - 

The  Commission  recognizes  that. 
consistent  with  its  legal  authority,  any 
action  it  may  take  must  be  based  ^pon 
the  Commission's  assessment  of  any 
market  ordering  problems,  the  impact  of 
the  Commission's  action(s)  on 
consumers,  industry,  and  the  nation, 
and.  whether  the  actions  suggested 
would  resolve  or  alleviate  the  aUeged 
market  ordering  problem.  Accordingly, 
the  Commission  urges  members  of  the 
public  to  participate  in  this  proceeding 
by  submitting  comments,  views  and 
suggestions  on  the  matters  set  forth  in 
this  notice.  In  partictilar,  the 
Commission  specifically  seeks 
responses  to  the  following  questions  and 
issues. 

1.  The  Commission  is  interested  in 
assessing  the  degree  to  which  the 
market  ordering  problems  discussed  in 
the  Notice  currentiy  exist  or  are 
expected  to  develop  in  1985  and  beyond. 
All  commenters  are  invited  to  submit 
information  and  views  regarding  the 
existence  of  market  ordering  problems. 
Information  is  specifically  requested, 
among  other  things,  on  the  extent  to 
which  (a)  regional  price  and  supply 
disparities  exist  and  (b)  some  pipelines 
have  a  bidding  advantage  compared  to 
other  pipelines  for  new  supplies. 
Interstate  and  intrastate  pipelines  are 
invited  to  submit  data  on  their  volumes 
of  old  low-price  gas  and  their  weighted 
average  cost  of  gas. 

2.  If  market  ordering  problems  do 
exist,  what  type  of  administrative  action 
to  mitigate  the  problems  should  the 
ConunissioQ  consider? 
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(a)  Because  pipelines  presently  are 
permitted  to  average  high-price  and  low- 
price  supplies,  pipelines  with  large  gas 
cushions  may  have  a  bidding  advantage. 
To  what  extent  would  market  ordering 
problems  be  miMgated  if  this  averaging 
process  were  prohibited?  Are  there  any 
policy  reasons  for  retaining  this 
averaging  process?  If  the  averaging 
process  were  eliminated,  should  it  be 
eliminated  only  for  deregulated 
supplies?  It  the  averaging  process  were 
to  be  eliminated  how  could  this  be 
accomplished? 

(b)  Certain  institutionalized  practices 
such  as  take-or-pay  provisions, 
indefmite  price  escalators,  most  favored 
nation  clauses,  minimum  bill 
requirements  and  long-term  contracts 
may  be  aggravating  market  ordering 
problems.  Does  the  Commission  have 
the  authority  to  suspend,  either 
temporarily  or  permanently,  in  whole  or 
in  part,  the  operation  of  such  contract 
provisions?  Does  the  Commission  have 
the  authority  to  impose  so-called 
"market-out  clauses?" 

What  is  the  Commission's  legal 
authority  under  section  501(a)  or  other 
law  to  take  any  such  action?  Should  the 
Commission  take  any  such  action? 

(c)  If  it  is  true  that  a  bidding 
advantage  is  conferred  on  some 
interstate  pipelines  by  virtue  of  the  large 
gas  cushion  they  possess,  would 
reducing  the  size  of  the  cushion  held  by 
some  interstate  pipelines  more  towards 
bidding  parity  among  interstate 
pipelines  and  between  interstate  and 
intrastate  pipelines?  Is  it  possible  that 
reducing  the  size  of  the  cushion  could 
reverse  the  alleged  bidding  disparity  in 
favor  of  intrastate  pipelines? 

(d)  To  what  extent  would  market 
ordering  problems  be  reduced  if 
vintaging  were  eliminated  and  a  single 
national  rate  established  for  gas 
qualifying  for  sections  104, 106  and  109 
of  the  NGPA?  Approximately  what  rate 
would  accompUsh  this  result? 

(e)  Does  the  Commission  have  the 
legal  authority  to  eliminate  vintaging 
and  establish  a  single  national  rate  for 
section  104, 106  and  109  gas?  To  what 
extent  is  the  Commission  legally  limited 
to  rates  based  solely  on  a  cost-based 
methodology? 

Can  the  Conunission  lawfully  set 
ceiling  prices  for  gas  subject  to  sections 
104, 106  and  109  at  its  replacement  value 
or  commodity  value?  Can  such  rates 
legally  be  set  higher  than  the  rates 
established  by  other  sections  of  the 
NGPA,  such  as  sections  102, 103  and 
108? 

(f)  If  the  Commission  were  to 
establish  a  new  just  and  reasonable  rate 
for  flowing  gas,  shoidd  it  require  that  the 
sales  contract  contain  a  clause 


specifically  allowing  payment  of  the 
new  rate,  along  the  lines  of  the  contract 
provision  recently  upheld  in  Pennzoil 
Co.  v.  FERC.  No.  80-2174  (5th  Cir.  March 
22, 1982). 

(g)  To  what  extent  would  any  of  the 
Conmiission's  potential  regulatory 
responses  activate  the  kinds  of  contract 
provisions  in  question  2(b)  above?  What 
would  be  the  e^ect  of  such  activation? 

3.  Section  315(c)  of  the  NGPA 
authorizes  the  Commission  to  require 
any  first  sale  purchaser  of  natural  gas 
under  a  new  contract,  a  successor  to  an 
existing  contract  or  a  rollover  contract 
to  file  with  the  Commission  a  copy  of 
such  contract,  all  ancillary  agreements 
and  any  existing  contract  applicable  to 
such  gas.  Should  the  Commission 
require  the  filing  of  such  contracts  not 
presently  on  file  with  the  Commission? 

4.  The  commission  believes  it  should 
consider  the  potential  impact  that  any 
administrative  action  reducing  the 
potential  market  ordering  problems 
would  have  on  the  Nation.  Comments 
are  invited  on  all  aspects  of  potential 
impact  of  such  administrative  action 
including  the  following  questions. 

(a)  What  effect  would  the  various 
administrative  actions  discussed  in  this 
Notice  have  on  consimier  gas  prices?  To 
what  extent  would  such  action  alleviate 
present  and  future  regional  disparities  in 
price  and  availability  of  supplies? 

(b)  What  impact  would  the  various 
administrative  actions  have  on  gas 
supplies,  both  short-term  and  long-term? 
If  administrative  action  were  to 
establish  bidding  parity  among 
pipelines,  what  effect  would  this  have 
on  the  price  of  gas  already  deregulated 
by  section  107  of  the  NGPA?  If 
competitive  bidding  reduced  the  price 
for  those  supplies,  would  the  incentive 
to  explore  for  and  develop  those 
supplies  be  adversely  affected? 

(c)  What  is  the  potential  impact  of  the 
various  administrative  actions  on  both 
pubUc  and  private  expenditures 
(including  some  benefits  under  social 
and  retirement  programs)  which  are 
related  to  the  consumer  price  index  or 
other  price  indices? 

(d)  To  what  extent  would  an  increase 
in  gas  prices  affect  the  ability  of 
American  products  to  compete  with 
foreign  products  both  abroad  and 
domestically? 

5.  Many  of  the  problems  now  apparent 
in  the  NGPA  arise  from  the  inabiUty  of 
the  NGPA  to  respond  to  unexpected 
changes  in  the  price  of  oil.  The  duration 
of  the  current  softening  of  oil  markets 
and  the  attendant  destabilizing  effect  on 
oil  prices  in  not  known.  Oil  prices  may 
rise  or  fall  over  the  next  year.  How 
could  the  Commission  formulate  any 


administrative  responses  to  be 
responsive  to  unstable  oil  markets? 

6.  If  the  Commission  is  to  consider 
adequately  the  option  of  eliminating 
vintaging  and  establishing  a  new  just 
and  reasonable  rate,  the  following 
issues  need  to  be  addressed: 

(a)  The  Commission  is  interested  in 
determining  the  price  that  prior 
methodologies  used  to  compute  just  and 
reasonable  rates  would  yield  if  current 
cost  data  were  used.  Producers  are 
invited  to  submit  current  cost  data  for 
use  in  those  models. 

(b)  It  is  possible  that  a  new  ceiling 
price  computed  for  sections  104, 106  and 
109  gas  could  be  higher  than  the  ceiling 
prices  for  some  other  sections  of  Titie  I 
of  the  NGPA.  If  this  is  the  case,  what  is 
the  legal  effect  of  section  101(b)(5)  of  the 
NGPA?  That  section  provides  that  the 
maximum  laurful  price  is  the  highest 
applicable  price  if  the  gas  qualifies  for 
more  than  one  category,  ff  the 
Conmiission  implemented  new  just  and 
reasonable  rates  for  sections  104, 106 
and  109  gas,  should  it  impose  a  "cap"  on 
such  rates  at  some  lower  level? 

(c)  ff  the  Conunission  adopted  a  single 
just  and  reasonable  rate  applicable  to 
sections  104  and  106(a),  should  the  rate 
be  applied  to  gas  subject  to  section 
106(b)7  What  effect  will  tiiis  have  on  (1) 
eliminating  the  price  cushion,  and  (2) 
alleviating  the  price  increase  in  1985? 

(d)  It  is  appropriate  to  use  the 
Permian  I,  Opinion  No.  699-H  or 
Opinion  No.  770-A  methodology  for 
computing  new  ceiling  prices?  In  view  of 
the  enactment  of  the  NGPA,  should 
these  methodologies  be  used  to  compute 
ceiling  prices  for  wells  spudded  on  or 
after  February  19, 1977?  Commenters  are 
invited  to  submit  specific  data  for  use  in 
the  DCF  methodology,  including  current 
information  as  to  each  of  the  relevant 
cost  items. 

(e)  Should  the  Commission  use  a 
pricing  formula  to  phase  in  any  new 
ceiling  prices  that  it  adopts?  If  so,  would 
the  pridng  formula  outlined  in  this 
notice  be  an  appropriate  formula  for 
phasing  in  a  target  price?  What  target 
price  would  accomplish  the  goals  of 
ordering  the  national  gas  market? 
Should  the  phase-in  period  extend 
beyond  1985? 

In  order  to  assist  commenters  in 
focusing  on  these  issues,  the 
Commission  staff  in  the  near  future  will 
make  available  a  technical  report  setting 
forth  presentiy  available  information 
concerning  costs,  reserves,  the 
distribution  of  the  cushion  of  price- 
controlled  gas  and  similar  matters.  In 
addition,  copies  (in  IBM  EBCDIC 
punched-card  format)  of  the  DCF  models 
utilized  in  Opinions  Nos. .  70  and  770-A 
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will  be  made  available  for  purchase  by 
the  public  in  the  Division  of  Public 
Information. 

[FK  Doc  IB-120t2  Filed  S-3-82:  8:48  un] 
MLLMO  COOe  nU-OI-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  7 

Grand  Portage  National  Monument 
Snowmobile  Regulations 

agency:  National  Park  Service,  Interior. 
Acnoft  Proposed  rule. 

summary:  The  proposed  regulation  is 
necessary  to  designate  the  location  on 
the  Grand  Portage  National  Monument 
where  snowmobiles  may  be  used  for 
recreational  purposes.  It  is  the  objective 
of  this  proposed  regulation  to  provide 
for  the  preservation  and  enjoyment  of 
the  Monument  in  a  way  consistent  with 
both  the  snowbile  policy  of  the  National 
Park  Service  and  the  off-road  vehicle 
policy  of  the  Department  of  the  Interior. 
DATES:  Written  comments,  suggestions, 
or  objections,  or  objections  will  be 
accepted  until  June  3, 1982. 
ADDRESS:  Comments  should  be  directed 
to:  Superintendent  Grand  Portage 
National  Moniunent.  Box  66,  Grand 
Marais,  Minnesota  5604. 

FOR  FURTHER  INFORMATKM  CONTACR 

Anthony  L  Andersen,  Superintendent, 
Grand  Portage  National  Monument, 
Telephone:  (218)  387-2788. 
SUPPtXMENTARY  INFORMATION: 

Background 

Executive  Order  11644  (Use  of  Off- 
Road  Vehicles  on  PubHc  Lands]  issued 
on  February  9. 1972,  37  FR  2877,  directed 
Federal  land  managing  agencies  to 
develop  unified  regulations  and  to 
designate  areas  of  use  for  off-road 
vehicles.  Such  areas  must  meet  criteria 
which  minimize  resource  damage, 
harassment  of  wildlife,  disruption  of 
wildlife  habitat,  and,  in  the  case  of 
national  parks,  not  adversely  affect 
scenic,  natural,  and  aesthetic  values. 

In  response  to  Executive  Order  11644, 
the  Secretary  of  the  Interior  issued  a 
Departmental  memorandum  on  May  5, 
1972,  to  assure  full  compliance  with  the 
Order  and  to  provide  policies  and 
procedures  for  its  implementation.  The 
National  Park  Service,  as  required  by 
the  above  directive,  promulgated  36  CFR 
2.34  on  April  1, 1974.  which  closed  all 
National  Park  System  areas  to 
snowmobile  use  except  those 
specifically  designated  as  open  by 


Federal  Register  notice  or  special 
regulation. 

In  order  to  comply  with  the 
requirements  of  Executive  Order  11644 
and  36  CFR  2.34,  the  National  Park 
Service  developed  a  Servicewide  policy 
revision  which  was  published  in  the 
Federal  Register  on  August  13. 1979  (44 
FR  47412).  This  policy  provides  for  the 
use  of  snowmobUes  in  units  of  the 
National  Park  System  as  a  mode  of 
transportation  to  provide  the 
opportimity  for  visitors  to  see,  sense, 
and  enjoy  the  special  qualities  of  the 
park's  natural,  cultiual,  scenic,  and 
aesthetic  values;  safety  considerations; 
paric  management  objectives:  and  not 
disturb  the  wildlife  or  damage  other 
park  resources. 

The  policy  further  provides  that, 
where  permitted,  snowmobiles  shall  be 
conHned  to  properly  designated  routes 
and  water  surfaces  which  are  used  by 
motorized  vehicles  or  motorboats  during 
other  seasons.  Routes  and  water 
surfaces  to  be  designated  for 
snowmobile  use  shall  be  promulgated  as 
special  regulations  in  the  "Code  of 
Federal  Regulations." 

This  proposed  regulation  is  necessary 
to  comply  with  Servicewide  policy.  Its 
promulgation  also  responds  to  public 
interest  in  recreational  opportunities  in 
designated  portions  of  the  Grand 
Portage  National  Monument  where 
snowrmobiles  may  be  used.  The  Grand 
Portage  Trail  which  bisects  the  Grand 
Portage  Indian  Reservation  land  has  a 
number  of  roads  and  trails  crossing  it  to 
other  areas  of  the  reservation.  At  the 
present  time  these  roads  and  trails 
(including  the  proposed  snowmobile 
route)  €u«  being  used  during  the  summer 
season  by  several  types  of  motorized 
vehicles  to  traverse  the  area  included 
within  the  Grand  Portage  National 
Monument  This  usage  is  permitted  in 
accord  with  section  7  of  the  Act  of 
September  2, 1958. 72  Stat.  1753 
authorizing  the  estabUshment  of  Grand 
Portage  National  Monument  Section  7 
provides  that  "Recognized  members  of 
the  Minnesota  Chippewa  Tribe  shall  not 
be  denied  the  privilege  of  traversing  the 
area  included  within  the  Grand  Portage 
National  Monument  for  the  purpose  of 
logging  their  land,  fishing  or  boating,  or 
as  a  means  of  access  to  their  homes, 
businesses,  or  other  areas  of  use  and 
they  shall  have  the  right  to  traverse  such 
area  in  pursuit  of  their  traditional  rights 
to  hunt  and  trap  outside  the  monument 
Provided,  that  in  order  to  preserve  and 
interpret  the  historic  features  and 
attractions  within  the  monument  the 
Secretary  may  prescribe  reasonable 
regulations  under  which  the  monument 
may  be  traversed."  (emphasis  added] 
Therefore,  these  proposed  regulations 


will  not  effect  present  practices  of 
snowmobile  use  on  reservation  lands. 

Public  Paitidpatioii 

The  policy  of  the  National  Paric 
Service  is.  wherever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  interested  persons  may 
submit  written  comments,  suggestions, 
or  objections  regarding  this  proposed 
regulation  to  the  address  noted  at  the 
beginning  of  this  rulemaking. 

Drafting  Infonnation 

The  following  persons  participated  in 
the  writing  of  this  regulation:  Anthony 
Andersen,  and  Bernard  Gestel  Grand 
Portage  National  Monument 

Compliance  With  Other  Laws 

Pursuant  to  the  National 
Environmental  Policy  Act  42  U.S.C 
4332,  the  Service  has  prepared  an 
Environmental  Assessment  Copies  of 
this  Assessment  are  available  for  public 
review  and  comment  in  the  Office  of  the 
Park  Superintendent 

This  rulemaking  contains  no 
provisions  that  would  entail  the 
coUection  of  information  in  such  manner 
as  would  be  subject  to  the  Paperworic 
Reduction  Act  94  Stat  2812, 44  IJS.C 
3501  et  seq. 

The  Service  has  determined  that  this 
rulemaking  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291. 
46  FR  13193  (February  19, 1981).  It  has 
further  determined  that  this  rule  will  not 
have  a  "significant  economic  effect  on  a 
substantial  number  of  small  entities," 
that  will  require  the  preparation  of  a 
regulatory  analysis  within  the  meaning 
of  the  Regulatory  Flexibility  Act  94  Stat 
1164.5U.S.C.601erse9. 

Authority 

Section  3  of  the  Act  of  August  25, 
1916.  39  Stat  535  as  amended,  16  U.S.C. 
3;  section  7  of  the  Act  of  September  2, 
1958.  72  Stat  1753. 

List  of  Siri>ject  in  38  CFR  Part  7 

National  Parks. 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  Tide  36  Code  of 
Federal  Regulations  by  the  addition  of  a 
new  section  S  7.59  as  follows: 


§7.59    Grand  Portage  National  Monument 

Snowmobiles.  After  consideration  of 
existing  special  situations  i.e.,  depth  of 
snow,  and  depending  on  local  weather 
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conditions,  the  superintendent  may 
permit  the  use  of  snowmobiles  on  the 
following  designated  routes  within  the 
National  Monument: 

(a)  The  trail  from  Coimty  Road  7S 
(near  the  Grand  Portage  Trading  Post) 
which  moves  across  the  Grand  Portage 
Trail  to  County  Road  17  near  the 
Catholic  Church. 

(b)  The  powerline  right-of-way  road 
from  County  Road  73  which  moves 
across  Grand  Portage  Trail  to  the  access 
road  of  the  M.  Gagnon  and  D.^Porter 
residences. 

(c)  The  logging  road  which  moves 
across  the  Grand  Portage  Trail  in  NEV*. 
SEVi.  Section  32,  T84N,  ReE. 

(d)  Abandoned  Highway  81  which 
moves  across  the  Grand  Portage  Trail. 

(e)  Logging  road  which  moves  across 
the  Grand  Portage  Trail  in  SEVi.  NWVi. 
Section  25  T64N.  R5E, 

Dated:  April  6, 1082.   . 
G.  Ray  Amelt, 

Assistant  Secretary  for  Fish  and  Wiidlife<uid 
Pajiui. 

[FR  Doc  82-12070  Filed  5-4-S  MS  ■■] 
BtLUNQ  CODE  4SW-71I-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  123 

(W-9-FRL  2118-3] 

Cam omta  Divialon  of  Oil  and  Qaa; 
Underground  ln|ectlon  Control; 
Prhnacy  Application 

AQENCY:  Eovironmental  Protection 

Agency. 

ACTKMt:  Notice  of  public  commest 

period  and  of  public  hearings. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  that:  (1)  The  Environmental 
Protection  Agency  (EPA)  has  received  a 
complete  application  from  the  California 
Division  of  Oil  and  Gas  requesting 
approval  of  its  Undergroimd  Injection 
Control  program;  (2)  the  appllftation  is 
available  for  inspection  and  copying;  (3) 
public  comments  are  requested;  and  (4) 
public  hearings  will  be  held. 

This  notice  is  required  by  the  Safe 
Drinking  Water  Act  as  a  part  of  the 
response  to  the  States  complying  with 
Hie  statutory  requirement  that  there  be 
an  Underground  Injection  Control 
program  in  designated  States. 

The  proposed  comment  period  and 
pubhc  hearings  will  provide  EPA  the 
breadth  of  information  and  public 
opinion  necessary  to  approve, 
disa])prov«,  or  approve  in  part  and 
disapprove  in  part  the  application  from 
tlM  Colifoniia  DiTision  of  Oil  and  Gas  to 


regulate  all  Class  n  oil  and  natural  gas 
related  injection  wells  in  California. 
DATES:  Two  Public  Hearings  will  be 
held.  A  single  session  will  be  held  on 
June  1, 1982,  7:30  p.m.  Two  sessions  will 
be  held  on  June  3. 1982,  one  beginning  at 
lOKX)  a  jn.  and  a  second  at  7:30  p  jn. 
Comments  must  be  received  by  May  19, 
1982. 

ADDRESSES:  Comments  ^ould  be 
mailed  to  Nathan  Lau,  Water 
Management  Division,  Environmental 
Protection  Agency,  Region  IX,  215 
Fremont  Street,  San  Francisco. 
California  94105.  Copies  of  the 
application  and  pertinent  material  are 
available  btua  ta  &30  a jn.  and  4:00  p jn., 
Monday  through  Friday  at  the  following 
locations: 

Environmental  Protection  Agency. 
Region  IX  Library.  Bth  Floor,  215 
Fremont  Street,  San  Franciseo, 
California  94105.  (4151  974-8076 
California  Division  of  Oil  and  Gaa,  1416 
9th  Street  Room  1310.  Sacramento. 
California  90804,  (916)  445-4686 

and  at  the  Divirion's  district  offices 

located  at: 

5199  E.  Pacific  Coast  Hwy..  Suite  309-N. 

Long  Beach.  California  90804,  (213) 

590-S311 
148  S.  Ojai  Street.  P.O.  Box  67.  Santa 

Paula.  Cahfomia  93060,  (805)  525-2105 
301  W.  Church  Street  P.O.  Box  227, 

Santa  Maria,  California  93454,  (805) 

925-2688 
4800  Stockdale  Hwy.,  Smte  417, 

Bakersfield,  Califomia  93309,  (805) 

322-4031 
466  N.  Fifth  Street  P.O.  Box  816, 

Coalinga,  Califomia  93210,  (209)  935- 

2941 
117  W.  Main  Street  Suite  11.  Woodland, 

California  95895,  (916)  862-4883 

The  June  Ist  hearing  vr31  be  held  at 
the  Bakersfield  City  Council  Chamber. 
City  Han.  1501  Truxtun  Avenue. 
Bakersfield.  California.  The  June  3rd 
public  hearing  will  be  held  at  the 
Environmental  Protection  Agency. 
Nevada  Room.  6th  Floor,  215  Fremont 
Street  San  Francisco.  Califomia. 

FUR  FURTHER  INFORMATION  CONTACT: 

Nathan  Lau,  Water  Management 
Division.  Environmental  Protection 
Agency.  Region  IX.  215  Fremont  Street 
Saa  Francisco,  California  04105,  (415) 
974-^74. 

SURPLEMCNTARV  INFORMATION:  The 
aj^>lication  from  the  Califomia  [division 
of  Oil  and  Gas  Is  for  the  regulation  of  all 
oil  and  natval  gas  related  injection  wells 
in  the  State.  The  application  includes  a 
description  of  the  State  Undergromid 
ki^ection  Control  program,  copies  of  all 
applicable  rules  and  forms,  a  statement 
of  legal  authority  and  a  memorandum  of 


agreement  between  the  Califomia 
Division  of  Oil  and  Gas  and  the  Region 
IX  office  of  the  Enviroimiental 
Protection  Agency. 

Dated:  April  29, 1982. 
Fraderick  A.  F3dsnim.  Jr,. 

Assistant  Administrator  for  Water. 

[FR  Doc  n-IKSFBed  S-S-BZ:  8:46  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-6303] 

PropoMd  Special  Flood  Hazard  Aroas 
for  LaraRiie  County,  Wyoming;  Under 
National  Flood  Insurance  Program 

agency:  Federal  Emergency 
Management  Agency. 
action:  Proposed  nde. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
special  flood  hazard  areas  as  described 
b(^w. 

The  proposed  special  flood  hazard 
areas  are  the  basis  for  the  flood  plain 
management  measm^s  that  the 
commnnity  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  La  the 
above-named  community. 
addresses:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-fHone  areas  and  the  proposed 
special  flood  hazard  areas  are  available 
for  review  at  the  Office  of  the  County 
Engineer.  706  West  19th  Street 
Cheyenne.  Wyoming. 

Send  oomments  to:  Mr.  Dean  Fogg, 
Chairman,  Board  of  Conmiissioners. 
Laramie  County.  P.O.  Box  608. 
Cheyenne.  Wyoming  82001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  G.  ChappeU.  P JL.  Chief. 
Engineering  Branch,  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency,  Washington,  D.C 
20472,  (202)  287-0230. 
SUPPUEMENTARY  MPORMATWN:  The 
Associate  Director,  State  and  Local 
PrograRM  and  Support,  gives  notice  of 
the  proposed  special  flood  hazard  areas 
for  Laramie  County,  Wyoming  in 
accordance  with  sectioo  110  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L 
93-234),  87  Stat  980,  which  added 
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Section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  Xm  of  the 
Housing  and  Urban  Development  Act  of 
196a  Pub.  L  90-448),  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67. 

The  special  flood  hazard  areas, 
together  with  the  flood  plain 
management  measures  required  by 
S  60.3  of  the  program  regulations,  are  the 
minimum  that  are  required.  It  should  not 
be  constrtued  to  mean  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal  State,  or  regional  entities.  The 
proposed  special  flood  hazard  areas  will 
also  be  used  to  calculate  the  appropriate 
flood  insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

The  proposed  special  flood  hazard 
areas,  identified  as  Zone  A,  on  Panels 
655  and  660,  are  being  added  along  a 
tributary  to  Crow  Creek.  In  addition,  the 
corporate  limits  are  being  adjusted  to 
reflect  annexations  by  the  City  of 
Cheyenne,  and  has  generally  resulted  in 
a  deletion  of  flooding  within  the  County. 
Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  die  Associate  Director,  State  and 
Local  Programs  and  Support  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

list  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  2S,  1989  (33  FR 
17804,  November  2&  1968),  as  amended;  42 
U.S.C  4001-4128;  E.0. 12127,  44  FR  19367;  and 
delegation  of  authority  to  the  Associate 
Director,  State  and  Local  Programs  and 
Support) 

Issued:  April  28, 1982. 
L«e  M.  Thomas, 

Associate  Director,  State  and  Local  Programs 
and  Support 

[FR  Doc  SZ-IWTD  FIM  5-9-12:  ft46  unl 
fHlfttq  COOC  8711  Ot  M 


44  CFR  Part  67 
[Docket  No.  FEMA-6295] 

National  Flood  Instirance  Program; 
Proposed  Base  Flood  Elevations  and 
Zone  Designations  for  the  City  of  Lehi, 
Utah  County,  Utah 

agency:  Federal  Emergency 
Management  Agency. 
action:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  flood  elevations  and  zone 
designations  as  described  below. 

The  proposed  base  Oood  elevations 
and  zone  designations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

OATlK  The  period  for  conunent  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  drcidation  in  the 
above-named  community. 
AOORCSSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flodd-prone  areas  and  the  proposed 
base  flood  elevations  and  zone 
designations  are  available  for  review  at 
the  Office  of  the  Building  Official,  5th 
West  and  3rd  North.  Lehi,  Utah. 

Send  comments  to:  Honorable  A.  E. 
Allison,  Mayor,  City  of  Lehi,  51  North 
Center  Street,  Lehi,  Utah  84043. 
RM  FURTHER  INRNIMATKM  CONTACT 
Mr.  Robert  G.  Chappell,  P.E.,  Chief, 
Engineering  Branch,  Natural  Hazards 


Division,  Office  of  Natural  and 
Technological  Hazards,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  287-0216. 

SUPPLEMENTARY  INFORMATION:  The 

Associate  Director,  State  and  Local 
Programs  and  Support,  gives  notice  of 
the  proposed  base  flood  elevations  and 
zone  designations  for  the  City  of  "Lehi. 
Utah  in  accordance  with  section  110  of 
the  Flood  Disaster  Protection  Act  of  1973 
(Pub.  L  93-234).  87  Stat  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968,  Pub.  L  90-448),  42  U.S.C  4001- 
4128.  and  44  CFR  Part  67. 

These  base  flood  elevations  and  zone 
designations,  together  with  the  flood 
plain  management  measures  required  by 
§  60.3  of  the  program  regulations,  are  the 
minimum  that  are  required.  It  should  not 
be  construed  to  mean  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal  State,  or  regional  entities.  The 
proposed  base  flood  elevations  and 
zone  designations  will  also  be  used  to 
calcidate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insifrance  on  existing 
buildings  and  their  contents. 

List  of  Subjects  in  44  CFR  Part  87 

Flood  insxu-ance,  flood  plains. 
The  proposed  base  flood  elevations 
and  zone  designations  are  as  follows: 


SouTM  of  floodbiQ 

LocaHn 

Bwsfeon  O90Q 

nfltonii  gaodsfec 

tMfbCildMun 

Zona 

Hon 

ay  Branrh 

..^.        . 

4IM9 

4.688 

ASl 
AS. 

At  th*  Mtlwiliiml  eorponM  imlla 

OfyOMk 

ApproidntBly    100    «Mt    upMrMm   of    FfonMga 
Al  lh«  nnrttiMiiniB^  entpnute  IwiIIt    

4mi 

The  remaining  annexed  areas  have 
been  identified  as  Zones  B  and  C.  The 
floodway  delineation  has  been  added 
along  the  aforementioned  reaches  of  Dry 
Branch  and  Dry  Creek. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  tUs  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 


technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

(National  Flood  Insurance  Act  of  1968  (Title 
xm  of  Housing  and  Urban  Development  Act 
of  1968),  effective  )anuary  28, 1980  (33  FR 
17804,  November  28, 1968),  as  amended;  42 
U.S.C  4001-4128;  E.0. 12127,  44  FR  18367;  and 
delegation  of  authority  to  the  Associate 
Director,  State  and  Local  Programs  and 
Support) 
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Issued:  April  IS.  1882. 
Lee  M.  lianas. 

Associate  Director,  State  and  Looa!  Programs 
andSup'poit. 

BILLIM  COM  0i»«MI 

44CFRPaft67 
[Docket  tIo«  f  CM  A"02v41 


Natiooai  Flood  Inaaranco  PFogram; 
Propoaod  Baae  Flood  Bowtttona,  Zone 
DeaitMaans  and  8peeM  Flood 
Hazard  ilraoa  for  the  Town  of  Rangely, 
Rio  Baoco  Couoty,  Colorado 

aoency:  Federal  Emergency 
Management  Agency. 
action:  Proposed  rule. 


lARfY:  Tedmical  infbrmatioa  or 
comments  «r«  solicited  on  the  proposed 
base  flood  elevations,  zone  designations 
and  special  flood  hazard  areas  as 
described  below. 

The  propoaed  base  flood  elevations, 
zone  designatians  and  special  Hood 
hazard  areas  are  the  basis  for  the  flood 
plain  management  raeasores  that  the 
oomnxmity  is  required  to  either  adopt  or 
show  evidence  of  being  akeady  in  ctiEfect 
in  ordw  to  qaalify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  i¥ogram  (NfU'). 
•ATCa:  The  period  for  comment  wiH  be 
niaety  (90)  days  fetfowiag  &e  second 
publication  of  fliis  proposed  rule  in  the 
newspaper  cl  local  draulation  in  the 
above-named  community. 
AODRESSes:  Maps  and  other  information 
showing  the  detailed  outHnes  of  the 
flood-prone  areas  and  the  proposed 
base  flood  elevations,  zone  designations 
and  special  flood  hazard  areas  are 
available  for  review  at  the  Office  of  the 
Town  Clerk,  Municipal  Building.  209 
East  Main  Street,  Rangely,  Colorado. 

Send  comments  to:  Hoaorable  Peggy 
Rector.  Mayor,  Town  of  Rangely. 
Monicipal  Building.  209  East  Main 
Street  Rangely,  Colorado  81648. 
ran  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  G.  CbappeU.  P.£^  Chief, 
Engineering  Branch,  Natural  Hazards 
Division,  Office  of  Natural  and 
Technological  Hazards,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472.  (202)  287-0218. 
•UPPI.EMENTARV  INFORMATION:  The 

Associate  Director,  State  and  Local 
Programs  and  Support  gives  notice  of 
the  proposed  base  flood  elevations,  zone 
designations  and  special  flood  Hazard 
areas  for  the  Town  of  Rangely,  Colorado 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L  93-234].  87  Stat  980,  which 


added  section  363  to  the  National  Flood 
'  Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1966.  Pub.  L.  90-448].  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67. 

Hiese  base  flood  elevations,  zone 
designations  and  special  flood  hazard 
areas,  together  with  the  flood  plain 
management  measures  required  by 
S  60.3  of  the  program  regulations,  are  the 
nrininnmi  that  are  required.  It  should  not 
be  construed  to  mean  the  community 
Bwst  diange  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
community  may  at  any  time  enact 


stricter  requireiaents  on  Ms  own,  or 
porsuant  to  policies  established  by  other 
Federal  State,  or  regional  entities.  The 
proposed  base  flood  elevations,  zone 
designations  and  special  flood  hazard 
areas  will  also  be  used  to  calculate  the 
appropriate  flood  insurance  premium 
rates  for  new  buildings  and  their 
contents  and  for  the  second  layer  of 
insurance  on  existing  buildings  and  their 
contents. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  flood  plains. 

The  proposed  base  flood  elevations 
and  zone  designations  in  recently 
annexed  areas  are  as  follows: 


Sotfov  of  Soodkig 


Dragon  Wath-. 


tOC<HOH 


At  a  paint  located  approumataly  ISO  faat 

of  ttw  Drntt  tt  detailad  ttudir. 
At  a  poM  located  appfaamaMtjr  700  ti 

straain  at  Slanolind  Avenue 

Al  Stanolind  Avenue 

At  a  poM  looated  appnaiaiaWy  1K>  k 

atrawi  ol  Sunaa*  Avenue. 
At  Orand  Avanua -. 


Baiiatioa  (faaO 


5.233. 
S,240. 


6,247. 

&ao. 


Zona 

laaignfr 
Hon 


Al. 
Al. 


Al. 
Al. 


Al. 


Also  along  Dragon  Wash,  between  the 
confloenoe  widi  the  White  River  and  the 
limit  of  detailed  study,  the  proposed 
special  flood  hazard  area,  identified  as 
Zone  A,  is  being  added.  Along  the  White 
River,  in  the  nortliwestemmost  portion 
of  the  Town,  the  proposed  special  flood 
hazard  area,  identified  as  Zone  A.  is 
being  added.  All  flie  remaining  annexed 
areas  have  been  iden^ed  as  Zone  C. 
The  proposed  floodway  delineation  is 
being  added  abng  the  White  river,  in 
the  northeastemmost  portion  of  the 
Town. 

Pursuant  to  ttie  provisions  of  5  U.S.C 
605(b),  the  Associate  DirecVv,  State  and 
Local  Programs  and  Support  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
M£uiagement  Agency,  hereby  certifies 
that  t£^s  nde  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  nde  provides  routine  l^gal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  do  new  requirements  or 
regulations  on  participating 
communities. 

(National  Flood  Insurance  Act  of  1988  (Title 
xm  of  HouBiag  and  Urban  Development  Act 
of  1088).  effective  January  2S.  1966  (33  FR 
1780t,  November  28. 1966],  as  amended:  (42 
U.S.C.  4001-4128);  E.0. 12127.  44  FR  19367; 
and  delegation  61  authority  to  the  Associate 
Director,  State  and  Local  Programs  and 
Support) 


Uaved  A|Hil  19. 1962. 
LeeMThaoias, 

Associate  Diroctor,  State  and  Local  Progroms 
and  Support 

|PR  Doc  S2-1U7C  FUed  S-I-M:  M6  aitj 
aMJJNa  COOE  S71S-SS-M 


44  CFR  Part  67 
[Doekal  Na  FEMAp«a49] 

National  Flood  InauraRoa  Program; 
Propoaod  Hood  EJovation 
DatannlnatioRa 

agency:  Federal  Emergency 

Management  Agency. 

action:  Proposed  rule;  correction. 

summary:  TUs  document  corrects  a 
Notice  of  Proposed  Determinations  of 
base  (100-year)  flood  elevations  for 
selected  locations  in  the  City  of 
Cincinnati.  Hamilton  County,  Ohio, 
ptevioualy  published  at  45  FR  3383  on 
January  25, 1982. 

FOR  FURTHIR  INFORMATION  CONTACR 
Mr.  Robert  G.  ChappeU,  National  Flood 
Insurance  Program,  (202)  287-0230, 
Federal  Emergency  Management 
Agency,  Washington.  D.C  20472. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  proposed  Determinations 
of  base  (100-year)  flood  elevations  for 
selected  locations  in  the  City  of 
Cincinnati,  Hamilton  County,  Ohio, 
previously  published'at  45  ¥R  3383  on 
January  25, 1982.  in  accordance  with 
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section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234), 
87  Stat.  980,  which  added  1363  to  the 
National  Flood  Insurance  Act  of  1968 
(Title  Xin  of  the  Housing  and  Urban 
Development  Act  of  1968  (Pub.  L  90- 
448).  42  U.S.C.  4001-4128,  and  44  CFR 
67.4(a)). 

The  elevation  for  the  location  "within 
the  comraonity"  on  "Little  Miami  River" 
was  changed  from  502  to  501  in  order  to 
reflect  the  backwater  from  the  Ohio 
River  present  on  the  Little  Miami  River. 
In  the  location  "at  confluence  of  East 
Fork  MiU  Creek"  on  "Mill  Creek."  east 
replaced  west  to  avoid  confusion  with  a 
location  on  the  "West  Fork".  The  source 
of  flooding  named  "West  Fork  Mill 
Creek"  was  changed  to  "West  Fork"  to 
reflect  the  correct  topographic  name  of 
the.  stream.  On  the  "West  Fork."  the 


location  "at  confluence  with  MiU  Creek" 
added  the  description  "(near  Geringer 
Street)"  in  order  to  clarify  possible 
confusi(Hi  with  the  confluence  of  West 
Fork  Mill  Creek,  which  is  a  different 
stream.  The  new  location  for  "Congress 
Run,"  "about  700  feet  upstream  of 
Ridgeway  Avenue"  and  the  new 
elevation  542,  were  corrected  so  that  it 
would  be  within  the  corporate  limits. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  (proposed)  flood  elevation 
determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  the  basis  for  new 


local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  flood  plain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  imless  and  until 
the  local  community  voluntarily  adopts 
flood  plain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  flood  plain  and  do 
not  proscribe  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement  of  itself  it  has  no  economic 
impact 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  flood  plains. 
The  listing  appears  cotrectly  as 
follows: 


State 


CNo.. 


CMjr/Toom/Counly 


(C)  Ondnrali  HamiRDn  County.. 


Source  of  flooding 


Ma  Creak. 


Cloug^  CrMk_ 

DuckCnolL. 

Congrew  Fkat- 


WUhin  oommunity 

Aot  upstream  ol  oonHuano*  aiWi  OHo  Ri»ar- 


A  confluence  of  East  Fofk  Mi  OwlL. 
M  confluence  with  MM  Creak  (near  G 
At  confluence  tuith  LiMe  Mani  River. 
M  confluence  miiri  Unto  Mhmi  n»«r_ 
M  confluence  wilMM  Creek 


Mxxil  700  feat  ijtMkaam  of  Ridgeway  Avarwa. 


fOaptiin 
la<rti  I 

*Gpisfeon 
iaiaal 
f«GVO» 


•SOI 
•4«7 


•501 
•901 

•szo 

*S42 


(National  Flood  Insurance  Act  of  1968  (Title 
Xin  of  Housing  and  Urban  Development  Act 
of  1968).  effective  )aniiary  28, 1969  (33  FR 
1780«,  November  28. 1968).  as  amended;  42 
U.S.C.  4001-4128;  Executive  Order  12127, 44 
FR  19367;  and  delegation  of  authority  to  the 
Associate  Director) 

Issued:  April  19, 1982. 
Lee  M.  Thomas. 

Associate  Director.  State  and  Local  Programs 
and  Support 

(FK  Doc.  az-l  in  Filed  S-3-8t:  S:4S  am) 
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44CFRPart67 

(Doefcat  No.  FEMA-6246] 

Nationai  Hood  Insurance  Program; 
Proposed  Rood  Elevation 
Determinations 

agency:  Federal  Emergency 

Management  Agency. 

ACTION:  Proposed  rule;  correction. 

SUMMAIIT:  This  document  corrects  a 
Notice  of  I>roposed  Determinations  of 
base  (lOO-year)  flood  elevations 
previously  published  at  47  FR  5023  on 
February  3i,  1982.  Hiis  correction  notice 
provides  a  more  accurate  representation 
of  the  FkKMi  Insurance  Study  and  Flood 


Insurance  Rate  Map  for  the  Borough  of 
Rumson.  Monmouth  County.  New 
Jersey. 

EFFECTIVE  DATE!  May  4. 1982. 
FOR  FUfrrNEN  MFOMMTION  contact: 
Mr.  Robert  G.  Chappell,  P.E..  Federal 
Emergency  Management  Agency. 
National  Flood  Insurance  Program,  (202) 
287-0230.  Washington.  D.C.  20472. 
SUPPLEMENTARY  INFORMATKM:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  Proposed  Determinations 
of  base  (lOO-year)  flood  elevations  for 
selected  locations  in  the  Borough  of 
Rumson,  Monmouth  Coimty,  New 
Jersey,  previously  published  at  47  FR 
5023  on  February  3, 1982,  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234), 
87  Stat.  980,  which  added  Section  1363 
to  the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90^14«)).  42  U.S.C.  4001-4128,  and  44 
CFR  87.4(a). 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  the  Associate  Director,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 


determinations,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adt^ted  by  a 
local  commtmity.  will  govern  fiutiin 
construction  within  the  flood  plain  area. 
The  elevation  determinationa,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
flood  plain  ordinances  in  accord  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  flood  plain  and  do 
not  proscribe  development  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact 

List  of  SubjacU  in  44  CFR  Pvt  •? 

Flood  insurance.  Flood  plains. 

The  following  location  descriptions 
have  been  amended  to  read  as  follows: 
The  remainder  of  the  Notice  of  Proposed 
Base  Flood  Elevations  remains 
unchanged. 
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Bavaltan 

kilaat 

Source  ol 
Ftoamo 

Location 

Naltonal 
gaodadc 

vertical 
datum 

Stirambuy  Rivw„. 

Runson  Road  axtendad  to 
ipproadnately  1,100  teal 
aot     o(     Ti«o     nvm 
Avenue  extended 

•10 

Appronmatety    1.100    (eat 

•11 

east     of     Two     Rivera 

Avenue  extended  to  ap- 

proxjmalety  750  «eel  west 

cH   Two  Rivera  Avanua 

eirtonded. 

•12 

west     d     Two     RIvare 

Avenue  extended  to  ap- 

pnsdmaMy    1.12S    «ae« 

weal    of    Oubway    ex- 
tended. 

(National  Flood  Insurance  Act  of  1968  (Title 
Xin  of  Housing  and  Urban  Development  Act 
of  1968).  effective  January  28. 1969  (33  FR 
17804,  November  28, 1968,  as  amended;  42 
U.S.C  4001-4128;  E.0. 12127.  44  FR  19367;  and 
delegation  of  authority  to  the  Associate 
Director) 

Issued:  April  14. 1982. 
Lee  M.  Thoous, 

Associate  Director.  State  and  Local  Programs 
and  Support. 

(FR  Doc  8*-11972  FUad  S-S-BZ:  S:4S  am] 
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44CFRPart67 
[Docket  Na  FEIIA-6246] 

National  Flood  Insurance  Program; 
Proposed  Rood  Elevation 
Determinations 

agency:  Federal  Emergency 

Management  Agency. 

action:  Proposed  rule;  correction. 

summary:  This  document  corrects  a 
Notice  of  Proposed  Determinations  of 
base  (100-year)  flood  elevations 
previously  published  at  47  FR  5022  on 
February  3. 1982.  This  correction  notice 
provides  a  more  accurate  representation 
of  the  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  for  the  Borough  of 
Little  Silver,  Monmouth  Coimty,  New 
Jersey. 

EFFECTIVE  DATE:  May  4, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  G.  Chappell,  P.E..  Federal 
Emergency  Management  Agency, 
National  Flood  Insurance  Program,  (202) 
287-0230.  Washington.  D.C.  20472. 

SUPPLEMENTARY  information:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  correction  to 
the  Notice  of  Proposed  Determinations 
of  base  (lOO-year)  flood  elevations  for 
selected  locations  in  the  Borough  of 
Little  Silver,  Monmouth  County,  New 
Jersey,  previously  published  at  47  FR 
5022  on  February  3, 1982,  in  accordance 


with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234), 
87  Stat.  980,  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (Title  Xm  of  die  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448]).  42  UJS.C  4001-^128.  and  44 
CFR  67.4(a). 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency  ' 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determinations,  if  promulgated,  wrill  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  commtmity,  will  govern  futiu« 
construction  within  the  flood  plain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
flood  plain  ordinances  in  accord  widi 
these  elevations.^ven  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  flood  plain  and  do 
not  proscribe  development  Thus,  this 
action  only  forms  the  basis  for  futxue 
local  actions.  It  imposes  no  new 
requirement;  of  itself  it  has  no  economic 
impact 

List  of  Subjects  in  44  CFR  Part  87 

Flood  Insurance,  Flood  plains. 

The  following  location  descriptions 
have  been  amended  to  read  as  follows. 
The  remainder  of  the  Notice  of  Proposed 
Base  Flood  Elevations  remains 
imchanged. 


Bevaten 

• 

in  feet. 

Source  of  flooding 

Ucalton 

National 
geodetic 

vertical 
datum 

Partier  Creelt 

porale  imHs  to  approid- 
matsly  100  feet  south  o( 
Breezy  Point  extended. 

•9 

•10 

mataly  100  feat  aoutti  o( 

Breezy  Point  SKtanded  to 

confluence  witti  Slvews- 

buty  River. 

Little  SHverCraak.. 

Stioretne  Irom  oonfluenca 

•12 

with  Shrewsbury  River  to 

approximately    17S    teat 

east  of  Borden  Place  ex- 

tended. 

Shoreline     from     approxi- 

•10 

matety  175  feat  eaat  o( 

Borden    Place    extended 

northwest      of      Borden 

Place  axtondad. 

Shoreina     from     approxi- 

•9 

mataty   240   laal   north- 

weat  01  Borden  Place  ax- 

tended  to  upstream  aide 

OiWMowOnva. 

EtovaHon 

mtoet 

Souroe  of  floodktg 

luxation 

National 

vertnal 
datum 

Town  Neck  Craek... 

Shoralina  from  confluence 
with  Shrewsbury  River  to 
approximately  220  feel 
aouth  of  Battle  Row  ex- 
tended. 

•11 

Shoreine     from     approxi- 

•9 

mately  220  feet  south  of 

Battle  Row  extended  to 

the  end  of  Town  Meek 

Greek. 

LitDeSilvar 

Shoreline  from  confluence 

•9 

Trtajtaryl. 

with  Utile  Silver  Greek  to 
downstream  side  of  Pros- 
pect Averwe. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968).  effective  January  28, 1969  (33  FR 
17804,  November  28, 1968],  as  amended:  42 
U.S.C.  4001-4128;  E.  0. 12127,  44  FR  19367; 
and  delegation  of  authority  to  the  Associate 
Director] 

Issued:  April  14, 1082. 
Lee  M.  Thomas, 

Associate  Director  State  and  Local  Programs 
and  Support 

[FR  Doc  82-11973  FUed  »-»-B£  8:4$  am] 
BtLUNQ  CODE  *71«-0»-«l 


44  CFR  Part  67 

[Docket  Na  FEMA-6296] 

National  Flood  Insurance  Program; 
Proposed  Zone  Designations,  Bass 
Hood  Elevations,  Corporate  Limits  and 
Floodway  for  ttM  City  of  Tonawanda, 
NewYoric 

agency:  Federal  Emergency 
Management  Agency. 

action:  Proposed  nde. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
zone  designations,  base  flood 
elevations,  corporate  limits  and 
floodway  described  below. 

The  proposed  zone  designations,  base 
flood  elevations,  corporate  limits  and 
floodway  will  be  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  quaUfy  or  remain  qualifled 
for  )}articipation  in  the  National  Flood 
Insurance  Program  (NFIP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  community. 
ADDRESSES:  Map  and  other  information 
showing  the  detailed  outlines  of  the 
floodprone  areas  and  the  proposed  zone 
designations,  base  flood  elevations, 
corporate  limits  and  floodway  are  . 
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available  for  review  at  the  Mayor's 
Office. 

Send  comments  to:  Honorable  G. 
Delwin  Hervey,  Mayor,  City  of 
Tonawanda,  City  HaU,  200  Niagara 
Street,  Tonawanda,  New  Yorii  14150. 
FOR  FURTHER  mfORMATKM  CONTACT: 

Mr.  Robert  G.  ChappeH.  Chief, 
Engineering  Branch,  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472.  (202)  287-0230. 

SUPPLEMENTARY  information:  The 

Associate  Director,  State  and  Local 
Programs  and  Support,  gives  notice  of 
the  proposed  zone  designations,  base 
Hood  elevations,  corporate  limits  and 
floodway  (100  year  flood]  for  the  City  of 
Tonawanda,  New  York  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  9^234), 
87  Stat  980,  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (Title  XUI  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448).  42  U.S.C  4001-4128.  and  44  CFR 
67.4(a)). 


The  proposed  zone  designations,  base 
flood  elevations,  corporate  limits  and 
floodway  together  with  the  Qood  plain 
management  measures  required  by 
8  60.3  of  the  program  regulations,  are  die 
minimum  that  are  required.  They  should 
not  be  construed  to  mean  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
commimity  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  The 
proposed  zone  designations,  base  flood 
elevations,  corporate  limits  and 
floodway  will  also  be  used  to  calculate 
the  appropriate  flood  insurance 
premium  rates  for  new  buildings  and 
their  contents  and  for  the  second  layer 
of  insurance  on  existing  buildings  and 
their  contents. 

List  of  SubjecU  in  44  CFR  Part  ff7 

Flood  insurance,  flood  plains. 

The  proposed  zone  designations,  base 
flood  elevations,  corporate  limits  and 
floodway  far  selected  locati(nis  are: 


Soupov  of  ftoodnj 
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(NQVO> 
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ApprodmaMy  750  toM  wmI  of  Stuk  StntH— 

572 

573 
571 

AS. 

A3. 
A^ 

FrtBr.«i>i  . 

Eri*  Cant 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Associate  Director  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  Special  Flood  Hazard  Areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

(National  Flood  Insurance  Act  of  1968  (Title 
XUI  of  Housing  and  Urban  Development  Act 
of  1968),  effective  Janaury  28, 1968  (33  FR 
17804,  November  28. 1968).  as  amended;  42 
U.S.C.  4001-4128:  Executive  Oder  12127, 44 
FR  19387;  and  delegation  of  authority  to 
Associate  Director.  State  and  Local  Prograais 
and  Support) 

Issued:  Aprfl  13, 1982. 

Lse  M.  Tkomas, 

Associate  Director.  State  and  LocaJ  Programs 
and  Support 

[FR  Dec  82-11875  Pll«d  6-3-82:  ft4S  UB] 

oiujMe  oqqE  srit-os-M 


44  CFR  Part  67 

[Docket  Na  FEMA-6281] 

National  Fkxxl  Insurance  Program; 
Proposed  Zone  Designations  and 
Flood  Elevations  for  ttte  City  of 
Redlands,  San  Bernardino  County 
Cam. 

agency:  Federal  Emergency 
Management  Agency. 
ACTKNC  Proposed  rule. 


summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
zone  designation  and  base  flood 
elevations  as  described  below. 

The  proposed  zone  designations  and 
base  flood  elevations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 


DATES:  The  period  for  comment  wifl  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  drcidation  in  the 
above-named  community. 
ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
flood  elevations  are  available  for  zone 
designations  and  base  review  at  the 
Office  of  tiie  City  Clerk,  Qty  HaU  30 
Cajon  Street.  Redlands,  CaUfomia. 

Send  comments  to:  Honorable  Qiaries 
G.  DeMiriyn.  Mayor,  City  of  Redlands, 
P.O.  Box  280,  Redlands.  California 
92373. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  G.  ChappeH  P^..  Chiet 
Engineering  Branch,  Natural  Hazards 
Division,  Office  of  Natural  and 
Technological  Hazards,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  287-021& 
SUPPLEMENTARY  MFORMATKM:  The 
Associate  Director,  State  and  Local 
Programs  and  Support  gives  notice  of 
the  proposed  zone  deisgnations  and 
base  flood  elevations  for  the  City  of 
Redlands,  California  in  accordance  with 
section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234). 
86  Stat.  980,  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (Title  Xm  of  the  Housing  and 
Urban  Development  Act  of  1968,  Pub.  L 
90-448).  42  U.S.C  4001-4128.  and  44  CFR 
Part  67. 

These  zone  designations  and  base 
flood  elevations,  together  vnth  the  flood 
plain  management  measures  required  by 
§  60.3  of  the  program  regulations,  are  the 
miniminn  that  are  required.  It  should  not 
be  construed  to  mean  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
conununity  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities.  The 
proposed  zone  designations  and  base 
flood  elevations  will  also  be  used  to 
calculate  die  appropriate  flood 
insurance  {H-emium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  flood  plains. 
The  proposed  zone  designations  and 
base  flood  elevations  are  as  fcrilows: 
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Sowo*  of  loaiing 
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Also  along  The  Zanja,  between  the 
westernmost  corporate  limits  and  a 
point  approximately  700  feet 
downstream  of  Tennessee  Street,  the 
proposed  zone  deisgnation  has  been 
identified  as  Zone  A.  All  the  remaining 
annexed  areas  have  been  identified  as 
Zone  C. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  fiood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

(National  Flood  Instirance  Act  of  1968  (Title 
Xni  of  Housing  and  Urban  Development  Act 
of  1968).  effective  fanuary  2a  1969  (33  FR 
17804,  November  28, 1968).  as  amended:  42 
U.S.C.  4001-4128;  E.0. 12127,  44  FR  19367;  and 
delegation  of  authority  to  the  Associate 
Director,  State  and  Local  Programs  and 
Support)  / 

Issued  April  13, 1M2. 
Lea  M.  Thooias, 

Associato  Director,  State  and  Local  Programs 
andSapport 

[FR  Doo.  a^-iuar  FUad  t-»-82;  «:4S  am) 

BOUNQ  oooc  srie-oMi 


44CFRPart67 

[Oeekvt  Na  FEIIA-6300] 

National  Flood  Insuranca  Program; 
Propoaad  Baaa  Flood  Elavationa  and 
Zona  Daalgnatlona  for  the  City  of  RIfIa, 
GarfMd  County,  Goto. 

aqincy:  Federal  Emergency 
Management  Agency. 
actkm:  Proposed  rule. 


, .  r:  Technical  information  or 

comments  are  solicited  on  the  proposed 
zone  designation  and  base  flood 
elevations  as  described  below. 

The  proposed  zone  designations  and 
base  flood  elevations  are  die  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 


in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  period  for  comment  will  be 
ninefy  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  community. 
ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
based  flood  elevations  and  zone 
designations  are  available  for  review  at 
the  Office  of  the  City  Manager.  Cify 
Hall.  337  East  Avenue.  Rifle.  Colorado. 

Send  conmients  to:  Honorable  George 
MitcheHj^ayor,  City  of  Rifle.  P.O.  Box 
1908.  Rifle.  Colorado  81650. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  G.  Chappell.  P.E..  Chief. 
Engineering  Branch,  Natural  Hazards 
Divisions  Federal  Emergency 
Management  Agency;  Washington,  D.C. 
20472.  (202)  287-0230. 
SUPPLEMENTARY  INFORMATION:  The 

Associate  Director.  State  and  Local 
Programs  and  Support,  gives  notice  of 


the  proposed  base  flood  elevations  and 
zone  designations  for  the  City  of  Rifle. 
Colorado,  in  accordance  with  section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973  (Pub.  L  93-234),  87  Stat  980, 
which  added  section  1363  to  the 
National  Flood  Insurance  Act  of  1968 
(Title  XIII  of  the  Housing  and  Urban 
Development  Act  of  1968.  Pub.  L  90- 
448),  42  U.S.C  4001-4128.  and  44  CFR 
Part  67. 

These  base  flood  elevations  and  zone 
designations,  together  with  the  flood 
plain  management  measures  required  by 
S  60.3  of  the  program  regulations,  are  the 
minimum  that  are  required.  It  should  not 
be  construed  to  meem  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities.  The 
proposed  base  flood  elevations  and 
zone  designations  will  also  be  used  to 
calculated  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  flood  plains. 
The  proposed  base  flood  elevations 
and  zone  designations  are  as  follows: 
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In  addition  along  Government  Creek, 
south  of  24th  Street  extended,  the 
special  flood  hazard  areas,  identified  as 
Zone  A,  are  being  added.  All  the 
remaining  annexed  areas  have  been 
identified  as  Zones  B  and  C. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b).  the  Associate  Director.  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  tUs  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  spe^al  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968).  effective  January  28, 1968  (33  FR 
17604.  November  28, 1966],  as  amended;  42 
U.S.C  4001-4128;  B.  0. 12127.  44  FR  19367; 
and  delegation  of  authority  to  the  Associate 
Director.  State  and  Local  Programs  and 
Support) 
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Issued:  April  28. 1982. 

Lee  M.  ThfMnas, 

Associate  Director,  State  and  Local  Programs 
and  Support 

|FR  Ooc.  82-11980  Filed  S-3-8Z:  8:45  amj 
MUJNG  COOC  *71t-03-M 

44  CFR  Part  67 

(Docket  No.  FEMA-6301  ] 

National  Rood  Insurance  Program; 
Proposed  Base  Flood  Elevations  and 
Zone  Designations  For  The  City  of 
Wheat  Ridge,  Jefferson  County,  Colo. 

agency:  Federal  Emergency 
Management  Agency. 
action:  Proposed  rule. 

SUMMARY:  Technical  information  or 
coomientB  are  solicited  on  the  proposed 
t)ase  flood  elevations  and  zone 
designations  as  described  below. 

The  proposed  base  flood  elevations 
and  zone  designations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  community. 
ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
floodprone  areas  and  the  proposed  base 
flood  elevations  and  zone  designations 
are  available  for  review  at  the 
Community  Development  Department, 
City  Hall,  7500  West  29th  Avenue. 
Wheat  Ridge,  Colorado. 

Send  comments  to:  Honorable  Frank 
Stites.  Mayor.  City  of  Wheat  Ridge.  P.O. 
Box  638,  Wheat  Ridge.  Colorado  80033. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  G.  Chappell,  P.E.,  Chief. 
Engineering  Branch,  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472,  (202)  287-0230. 
SUPPLEMENTARY  INFORMATION:  The 
Associate  Director,  State  and  Local 
Programs  and  Support,  gives  notice  of 
the  proposed  base  flood  elevations  and 
zone  designations  for  the  City  of  Wheat 
Ridge,  Colorado  in  accordance  with 
Section  110  of  the  Flood  Disaster  | 

Protection  Act  of  1973  (Pub.  L  93-234), 
87  Stat.  980,  which  added  Section  1363 
to  the  National  Flood  Insurance  Act  of 
1968  (Title  XUI  of  the  Housing  and 
Urban  Development  Act  of  1968,  Pub.  L 
90-448).  42  U.S.C.  4001-4128.  and  44  CFR 
Part  67. 


These  base  flood  elevations  and  zone 
designations,  together  with  the  flood 
plain  management  measures  required  by 
S  60.3  of  the  program  regulations,  are  the 
minimum  that  are  required.  It  should  not 
be  construed  to  mean  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
conununity  may  at  any  time  enact 
stricter  requirements  on  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entites.  The 


proposed  base  flood  elevations  and 
zone  designations  will  also  be  used  to 
calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

List  of  Subjecto  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 
The  proposed  base  flood  elevations 
and  zone  designations  are  as  follows: 


Souros  of  floodbig 


Clear  Creek_ 


At  the  northwogtom  most  imimglii  Infli- 
At  Piarc*  Streal  extended - 


Jial  upstream  of  Wadsararlh  Boulevtnl.. 


Just  doamslieaiii  <*  Garnson  Street  aodandad- 
Juat  downatrsam  o(  HoylCowtt 
Aist  upstream  0*  Kiping  Skael - 
Just  upstream  at  Titer  Street.. 


JuM  donmaaaaiii  of  VoundliaU  SirsaL. 


vartcil  datum 


5.280. 
S.ZBO. 

5J12. 
5.34S. 

5.3621 


5.40*. 
5.427. 


2bna 


Ata 
Aia 

Aia 

Aia 

AC 
Afll 
A& 
A8. 


Pursuant  to  the  provisions  of  5  U.S. 
605(b],  the  Associate  Director.  State  and 
Local  Programs  and  Support  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
techical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

(National  Flood  Insurance  Act  of  1968  (Title 
Xm  of  Housing  and  Url>an  Development  Act 
of  1968),  effective  January  28, 1969  (33  FR 
17804,  November  28, 1968),  as  amended:  42 
U.S.C.  4001-4128;  E.0. 12127,  44  FR  19367;  and 
delegation  of  authority  to  the  Accociate 
Director,  State  and  Local  Programs  and 
Support] 

Issued:  April  26, 1982. 

Lee  M.  Tbomas. 

Associate  Director,  State  and  Local  Programs 
and  Support 

[FR  Doc.  S2-11S81  Filed  S-3-82^  8:45  un] 
mXMQ  CODE  SZIS-OS-M 

44  CFR  Part  67 

[Docket  No.  FEMA-62S3] 

National  Hood  Insurance  Program^ 
Proposed  Zone  Designation 
Determinations  for  the  Village  of 
Atwood,  Piatt  and  Douglas  Counties, 
ill. 

AQEMCy:  Federal  Emei^gency 
Management  Agency. 


ACnoN:  Proposed  rule. 


:  Technical  information  or 
comments  are  solicited  on  the  proposed 
zone  designations  described  below. 

The  proposed  and  zone  designations 
are  the  basis  for  the  flood  plain 
management  measures  that  the 
conmiunity  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  community. 

ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
base  flood  elevations  and  zone 
designations  are  available  for  review  at 
110  West  Central  Atwood.  Illinois. 

Send  comments  to:  Mr.  Horace  W. 
Romine.  Village  President,  Village  of 
Atwood,  110  West  Central.  Atwood, 
Illinois  61913. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  G.  Chappell,  P.E.,  Chief. 
Engineering  Branch,  Natural  Hazaids 
Division,  Federal  Emergency 
Management  Agency.  Washington.  D.C 
20472,  (202)  287-0230. 

SUPPLEMENTARY  INFORMATION:  The 

Associate  Director.  State  and  Local 
Programs  and  Support  gives  notice  of 
the  proposed  zone  designations  for  thtf^ 
Village  of  Atwood,  Illinois,  in 
accordance  with  section  110  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L  . 
93-234).  87  Stat  980.  which  added 
section  1383  to  the  National  Flood 
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Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968,  Pub.  L  90-448)).  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67. 

These  zone  designations,  together 
with  the  flood  plain  management 
measures  required  by  {  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  the  community  must 
change  any  existing  ordinances  that  are 
more  stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities.  The 
proposed  zone  designations  will  also  be 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  flood  plains. 
The  proposed  zone  designations  are 
as  follows: 

Zone  A  and  Zone  C  along  Lake  Fork  tai  the 
area  south  of  a  line  following  West  Birch 
Avenue,  South  Main  Street,  and  U.S.  Route 
36. 

Zone  C  at  all  other  locations  in  the 
compiunity  than  those  above. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 


of  196B).  effective  lanuary  2a  1960  (33  PR 
17804,  November  28, 1966),  as  amended;  42 
U.S.C  4001-4128;  E.0. 12127,  44  FR  19387;  and 
delegation  of  authority  to  Associate  Director, 
State  and  Local  Programs  and  Support] 
Issued:  April  19. 1982. 

Lee  M.  Thomas, 

Associate  Director,  State  and  Local  Programa 
and  Support 

(FR  Doc  82-11977  FUed  5-3-82: 8:45  ub] 
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44  CFR  Part  67 
[Docket  Na  FEIIA-6302] 

National  Rood  insurance  Program; 
Proposed  Base  Rood  Elevations  and 
Zone  Designations  for  the  City  of  lola, 
Allen  County,  Kansas 

AQCNCV:  Federal  Emergency 
Management  Agency. 
ACTKHC  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  flood  elevations  and  zone 
designations  as  described  below. 

The  proposed  base  flood  elevations 
and  zone  designaQons  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  quality  or  remain 
qualified  for  particii>ation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  community. 
ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  pcoposed 
base  flood  elevations  and  zone 
designations  are  available  for  review  at 
the  Office  of  the  City  Clerk.  City  Hall.  2 


West  Jackson  Avenue,  lola,  Kansas. 

Send  comments  to:  Honorable  John  L 
Carder,  Mayor.  City  of  lola,  2  West 
Jackson  Avenue,  lola,  Kansas  66749. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  G.  Chappell,  P.E.,  Chief, 
Engineering  Branch,  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  287-0230. 

SUPnEMENTARY  INFORMATION:  The 

Associate  Director,  State  and  Local 
Programs  and  Support,  gives  notice  of 
the  proposed  base  flood  elevations  and 
zone  designations  for  the  City  of  lola, 
Kansas  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L  93-234),  87  Stat.  980,  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968.  Pub.  L  90--I48),  42  U.S.C  4001- 
4128,  and  44  CFR  Part  67. 

These  base  flood  elevations  and  zone 
designations,  together  with  the  flood 
plain  management  measures  required  by 
8  60.3  of  the  program  regulations,  are  the 
minimum  that  are  required.  It  should  not 
be  construed  to  mean  the  conununity 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  Hie 
community  may  at  any  time  enact 
stricter  requirements  on  its  o%vn.  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities.  The 
proposed  based  flood  elevations  and 
zone  designations  will  also  be  used  to 
calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance;  Flood  plains. 

Hie  proposed  base  flood  elevations     ■ 
and  zone  designations  in  the  recently 
annexed  areas  are  as  follows: 


Source  o(  fkMding 

LocMlon 

Elevalkjn 
(NOVO)  (test) 

Zona 

Designs 
Hon 

Rorh  Ormk 

962 
858 
956 

AS. 

CnnnCntak         

At  ■  pom  approntnatety  200  feet  doiMialrMm  of  •»  AloNnn  Topska  and  Santa  F«  Raitroad 

At  a  point  apprpidmatety  700  feet  downstream  o*  !»•  Atchison  Topska  and  aw*t  Fa  (Mraad -. 

A4. 

A4. 

All  the  remaining  annexed  areas  have 
been  identified  as  Zones  B  and  C.  The 
proposed  floodway  delineation  has  been 
added  along  Coon  Creek. 


Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 


Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
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technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

(National  Flood  Insurance  Act  of  1968  (Title 
Xin  of  Housing  and  Urban  Development  Act 
of  1968).  effective  January  28. 1969  (33  FR 
17804,  November  28, 1968),  as  amended;  42 
U.S.C.  4001-4128;  E.0. 12127,  44  FR  19367;  and 
delegation  of  authority  to  the  Associate 
Director.  State  and  Local  Programs  and 
Support) 

Issued:  April  26. 1982. 

Lm  M.  Thomas, 

Associate  Director,  State  and  Local  Programs 
and  Support 

(FR  Doc  11-11982  FUed  5-4-82: 8:45  am] 
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44CFRPart67 
[Docket  No.  FEMA-«280] 

National  Flood  Insurance  Program; 
Proposed  Base  Flood  Elevations  and 
Zone  Designations  for  the  City  of 
Crystal  City,  Jefferson  County,  Mo. 

agency:  Federal  Emei^geny  Management 
Agency. 

ACTION:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  flood  elevations  and  zones 
designations  as  described  below. 

The  proposed  base  flood  elevations 
and  zone  designations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualifled  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  community. 
addresses:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
base  flood  elevations  and  zone 
designations  are  available  for  review  at 
the  Office  of  die  City  Clerk.  City  Hall, 
450  Bailey  Road,  Crystal  City  Missouri. 
Send  comments  to:  Honorable  Boston 
N.  Richards,  Jr.,  Mayor,  City  of  Crystal 
City.  450  Bailey  Road  Ciystal  City, 
Missouri  63019. 

FOR  FURTHER  INFORMATION  CONTACT! 

Mr.  Robert  G.  Chappell.  P.E.,  Chief, 
Engineering  Branch,  Natural  Hazards 
Division,  Offlce  of  Natural  and 
Technological  Hazards,  Federal 


Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  287-0216. 

SUPPtEMENTARY  INFORMATION:  The 

Associate  Director,  State  and  Local 
Programs  and  Support,  gives  notice  of 
the  proposed  base  flood  elevations  and 
zone  designations  for  the  City  of  Crystal 
City,  Missouri,  in  accordance  with 
section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234), 
87  Stat.  980,  which  added  Section  1383 
to  the  National  Flood  Insurance  Act  of 
1968  (Tide  Xffl  of  the  Housing  and 
Urban  Development  Act  of  1968,  f*ub.  L 
90-448).  42  U.S.C.  4001-4128.  and  44  CFR 
Part  67. 

These  base  flood  elevations  and  zone 
designations,  together  with  flood  plain 
management  measures  required  by 
S  60.3  of  the  program  regulations,  are  the 


minimum  that  are  requried.  It  should  not 
be  construed  to  mean  the  community 
must  change  any  existing  ordiances  that 
are  more  stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities.  The 
proposed  base  flood  elevations  and 
zone  designations  will  also  be  used  to 
calculate  the  appropriate  flood 
insurance  premimn  rates  for  new 
building  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 
The  proposed  base  flood  elevations 
and  zone  designations  are  as  follows: 


Souro*  of  flnodng 

LocMm 

SMQ 

Zen* 

PlatlinOaiik 

AppnaMs^l^OOlMt  upslram  ol  Iw  St  Lot* 
S8n  rngKito  Rsiroad. 

411 

411 
411 

411 
411 

Aia 
Aia 

'A-rM^ 

ADprocimMaly  1.000  toM  domvtnm  d  fl«  ooi*i- 

eoM  o«  "B- Creak. 
At  ttw  OMtam  cnpanki  imihi       , 

Aia 
Aia 

•^-r^iwrf. 

Approomstely  300  toe<  donHOIrMm  of  Iw  St  UMh 
Stf\  Fnndaco  numud 

A4. 

All  the  remaining  annexed  areas  have 
been  identified  as  Zone  C.  The  proposed 
floodway  has  been  added  along  the 
above  tabulated  portions  of  Hattin 
Creeic  and  "A"  Creek. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  heregy  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

(National  Flood  Insurance  Act  of  1968  (Title 
Xm  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28, 1089  (33  FR  ' 
17804,  Novemt>er  28. 1968),  as  amended;  42 
U.S.a  4001-4128;  E.  0. 12127,  44  FR  19367; 
and  delegation  of  authority  to  the  Associate 
Director,  State  and  Local  Programs  and 
Support) 


Issued-  April  13. 1962. 

LMMThooiM, 

Associate  Director,  State  aitd  Local  Pmgrmaa 
and  Support 

(FK  Doc  82-11888  Filed  S-3-82:  K45  wm] 
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44  CFR  Part  67 

[Docket  Na  FEMA-6284] 

National  Flood  Insurance  Progran^ 
Proposed  ExtFBtefritortalJurisdtetion 
Limits  and  Special  Flood  Hazard  Areas 
for  the  City  Of  Lumberton,  M.C. 

AGENCY:  Federal  Emei^gency 
Management  Agency. 

ACTION:  Proposed  rule. 


summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
extraterritorial  jurisdiction  limits  and 
Special  Flood  Hazard  Areas  described 
below. 

The  proposed  extraterritorial 
jurisdiction  limits  and  Special  Flood 
Hazard  Areas  will  be  the  basis  for  the 
flood  plain  management  measures  that 
the  community  is  required  to  either 
adopt  of  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
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National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  community. 
AOORESSeK  Map  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
extraterritorial  jurisdiction  limits  and 
Special  Flood  Hazard  Areas  are 
available  for  review  at  the  Mayor's 
Office. 

Send  comments  to:  Honorable  F.  K. 
Biggs,  Mayor,  City  of  Lumberton,  City 
Hall,  501  East  5di  Street.  Lumberton. 
North  Carolina  28358. 
FOR  FURTHCR  MFORMATION  CONTACT: 
Mr.  Robert  G.  Chappell,  Chiet 
Engineering  Branch,  Natural  Hazards 
Division,  State  and  Local  Programs  and 
Support,  Federal  Emergency 
Management  Agency,  Room  514, 
Washington,  D.C.  20472,  (202)  287-0230. 
SUPPLEMENTARY  INFORMATION:  The 

Associate  Director,  State  and  Local 
Programs  and  Support,  gives  notice  of 
the  proposed  extraterritorial  jurisdiction 
limits  and  Special  Flood  Hazard  Areas 
(100-year  flood)  for  the  City  of 
Lumberton,  North  Carolina  in 
accordance  with  section  110  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L 
93-234).  87  Stat.  98a  «vhich  added 
section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Tide  Xm  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub,  L.  90-A4S).  42  U.S.C  4001- 
4128,  and  44  CFR  67.4(a)). 

The  extraterritorial  jurisdiction  limits 
and  Special  Flood  Hazard  Areas 
together  with  the  flood  plain 
management  measures  required  by 
section  60.3  of  the  program  regulations, 
are  the  minimum  that  are  required.  They 
should  not  be  construed  to  mean  the 
community  must  change  any  existing 
ordinances  that  are  more  stringent  in 
their  flood  plain  management 
requirements.  The  community  may  at 
any  time  enact  stricter  requirements  on 
its  own,  or  pursuant  to  policies 
established  by  other  Federal  State  or 
regional  entities.  The  proposed 
extraterritorial  jurisdiction  limits  and 
Special  Flood  Hazard  Areas  %vill  also  be 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

List  of  Subiects  in  44  CFR  Part  87 

Flood  insurance,  Flood  plains. 

The  proposed  extraterritorial 
jurisdiction  limits  and  Special  Flood 
Hazard  Areas  for  selected  locations  are: 


Bawlton 

^  Zewa 

daalQnaflon 

(national 

Sowo*  ol  lloo(ing 

teeaSon 

^S^ 

datum) 

FrvwnH^  Brmdl .......      _.. ,,, ,., . 

TTie  confhjenco  wilti  ttw  Lumtxv  RIvar  to  ■ppmd- 

Ain 

124 

matsty  8,800  foot  norVn  of  the  confluenca. 

■  .■■harBkar 

ApproxknaMy  6.600  feel  norm  o<  the  corpofata 

A10 

124-127 

kiTrits  batwaon  Cottonwood   Saaat  and  PowaV 

Brancti  and  approidniataty  5,150  taal  waat  ol 

Coaonwood  Staet 

lianhar  Bkar 

South  of  Iha  coqxinite  Knini  batwaan  Rouin  77M 

AH 

115 

and  2204  and  at  ««iou8  poMi  along  Jacob 

Stiramp  and  Uttla  Jacob  Smwnp  to  the  aidntarrt- 

loMlmit*. 

Aptxoidniately  4,000  f»tt  aotMt  o(  Iha  corporato 

A10. 

116-118 

LumtMrRkMr 

At  a  paM  appronmatety  4.000  tost  south  of  tha 

A4 

106-115 

corporata  limits  between  Routes  2289  and  2202 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  thia  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  Special  Flood  Hazard  Areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

(National  Flood  Insurance  Act  of  1968  (Title 
xm  of  Hou8ing  and  Urban  Development  Act 
of  1968),  effective  jantiary  28, 1969  (33  FR 
17804,  November  28. 1968),  as  amended:  42 
U,S.C.  4001-4128;  E.a  12127.  44  FR  19367;  and 
delegation  of  authority  to  Associate  Director, 
State  and  Local  Programs  and  Support) 

Issued:  April  13, 1982. 
Lae  M.  Thomas, 

Associate  Director,  State  and  Local  Programa 
and  Support 

[FR  Doc  82-11918  Filed  ».»-82: 8:45  un)  | 
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44  CFR  Part  67 
[Docket  No.  FEMA-6282] 

NationM  FiOOd  Insurance  ProQrani; 
Proposed  Bass  Flood  Elevations  and 
Zona  Dsslgnatlons  for  the  City  of 
Spokane,  Spokane  County,  Waah. 

agency:  Federal  Emergency 
Management  Agency. 
action:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  flood  elevations  and  zone 
designations  as  described  below. 

The  proposed  base  flood  elevations 
and  zone  designations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 


qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  period  for  conmient  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  conmiunity. 
ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
base  flood  elevations  and  zone 
designations  are  available  for  review  at 
the  Office  of  the  City  Clerk,  City  Hall. 
West  808  Spokane  Falls  Boulevard. 
Spokane,  Washington. 

Send  comments  to:  Honorable  James 
Chase,  Mayor,  City  of  Spokane,  P.O.  Box 
29,  Spokane,  Washington  99201-3333. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  G.  Chappell,  P.E.,  Chief, 
Engineering  Branch,  Natural  Hazards 
Division,  Office  of  Natural  and 
Technological  Hazards,  Federal 
Emergency  Management  Agency. 
Washington.  DC  20472.  (202)  287-0216. 
SUPPUUNENTARY  INFORMATION:  The 

Associate  Director,  State  and  Local 
Programs  and  Support,  gives  notice  of 
the  proposed  base  flood  elevations  and 
zone  designations  for  the  City  of 
Spokane,  Washington  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L.  93-234), 
87  Stat.  980,  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (Title  xm  of  the  Housing  and 
Urban  Development  Act  of  1968,  Pub.  L. 
90-448),  42  U.S.C.  4001-4128,  and  44  CFR 
Part  67. 

These  base  flood  elevations  and  zone 
designations,  together  with  the  flood 
plain  management  measures  required  by 
S  60.3  of  the  program  regulations,  are  the 
minimum  that  are  required.  It  should  not 
be  construed  to  mean  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
community  may  at  any  time  enact 
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stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal  State,  or  regional  entities.  The 
proposed  base  flood  elevations  and 
zone  designations  will  also  be  used  to 
calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 


second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Flood  plains. 

Hie  prcqwsed  base  flood  elevations 
and  zone  designations  in  recently 
annexed  areas  are  as  follows: 


Source  ai  floodbig 


Hangman  Cleek.. 


Marshall  Oaek.. 


Spokane  Hiver.. 


remdning  i 


Location 


Approximately  650  feet  upitraam  of  «w  oonlMnca 

wth  Marshall  Creek. 

Appronmately  2,400  feet  upstream  of  the  conflu- 
ence wMh  Marshall  Creek. 

ApproxiTTiately  7.500  feet  upetream  of  the  conflu- 
ence iwith  Marshall  Creek. 

Approximately   6,550    feet 
southernmost  corporate  limits. 

At  the  southernmost  corporate  (mils. 


The  area  located  southwest  of  U.S.  Route  195  and 

southeast  of  Cherwy-Spokane  Road. 
At  ttie  westemrTKSt  corporate  limits 


dahan 


1.800 
1.808 
1.824 


1.838 

1*44 
1.7B7 

1.864 
1.666 


Zone 


Aa 


A& 


AS. 


A& 
ML 


A& 
AS. 


Approximately  1,300  feet  upstream  of  the  western- 
most corporate  limits. 
The  r4ii\**ig  annexed  areas  have  been  kJentified  as  Zone  C.  The  Ikxxtway  deHneebon  has  also  Iwen  added  m  the 
recently  annexed  areas  of  Hengman  Creek. 


Pursuant  to  the  provisions  of  5  U.S.C 
605(b).  the  Associate  Director,  State  and 
Local  Programs  and  Support  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulatioiu  on  participating 
conunnnititeB. 

(National  Flood  Insurance  Act  of  1968  (Htle 
Xm  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  2a  1969  (33  PR 
17804,  November  28, 1988),  aa  amended;  42 
U.S.C.  4001-4128;  R  0. 12127.  44  FR  19367; 
and  delegation  of  authority  to  the  Associate 
Director.  State  and  Local  Programa  and 
Support) 

Issued  April  13, 1982. 
Lee  M.  ThoBiaa, 

Associato  Director,  State  and  Local  Programa 
and  Support 

[FR  Doc  sa-ll«i  niad  »-S-<2: 8:46  amj 
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ACTION:  Proposed  rule. 


SUMMARY:  Technical  information  or 
comments  are  solicited  on  the  proposed 
zone  designations  as  described  below. 
The  proposed  zone  designations  are 
die  basis  for  the  flood  plain 
management  measures  that  the 
commimity  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  community. 

AOONE88E8:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
zone  designations  are  available  for 


review  at  1010  Soath  Ei^ltth  Street 
Manitowoc  Wisconsin. 

Send  comments  to:  }ames  M. 
Hendridcs,  Chairman.  Manitowoc 
County  Board  of  Supervisors.  1010  South 
Eighdi  Street.  Manitowoc  Wisconsin 
5422a 

FOR  FURTHER  MPORMATMN  COMTACK 
Mr.  Robert  G.  ChappeU.  V£^  Cfaiet 
Engineering  Branch,  Natural  Hazards 
Division.  Federal  Emergency 
Management  Agency.  Washington,  D.C. 
20472.  (202)  287-0230. 
SUPPLEMENTARY  MVORMATION:  The 

Associate  Director.  State  and  Local 
Programs  and  Support  gives  notice  of 
the  proposed  zone  designations  for  the 
Manitowoc  County.  Wisconsin,  in 
accordance  widi  section  110  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L 
93-234),  86  Stat  98a  which  added 
section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  die 
Housing  and  Urban  Development  Act  of 
1968.  (Pub.  L  90-448)).  42  U5.C.  4001- 
4128,  and  44  CFR  Part  67. 

These  zone  designations  and  base 
(100-year)  flood  elevations,  together 
with  the  flood  plain  ipanagement 
measures  required  by  {  60.3  of  the 
program  regulations,  are  the  miniimmf 
that  are  required.  They  should  not  be 
construed  to  mean  the  community  mnst 
change  any  existing  ordinances  that  are 
more  stringent  in  their  flood  plain 
management  requirements.  The 
commimity  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  estabUshed  by  odier 
Federal  State,  or  regional  entities.  The 
proposed  base  flood  elevations  and 
zone  designations  will  also  be  used  to 
calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents. 

List  of  Subjects  in  44  CFR  Part  87 

Flood  insurance.  Flood  plains. 
The  proposed  zone  designations  are 
as  follows: 
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44  CFR  Part  67 
[Docket  No.  FEMA-6285] 

National  Flood  Insurance  Program; 
Proposed  Zone  Designation 
Determinations  for  Manitowoc  County, 
Unincorporated  Area,  Wis. 

agency:  Federal  Emergency 
Management  Agency. 


PDrtont  e(  are*  bounded  on  •»  norti  by  Manllour  DHm 
and  CouMy  ligh— »  B.  on  the  aouti  and  eaal  by  fl« 
Waat  T«*<  Kver.  and  on  the  «Mal  by  East  Shore  Road 
and  County  HighiMy  W. 

Portons  of  Tract  Nuntar  t  of  Lot  Nwsbar  4  of  Martteeui. 
MS  VBa  ^ubdMaion  m  tte  Town  of  UmaamM.  ftvUa. 
MartlOMic  County.  WIsoonaia  SaoSan  SB.  TISN-RZaE 
(Town  of  ManMoeroc  Rapids). 


Zona 


M18.C 


Pursuant  to  the  provision  of  5  U.S.C 
e05(b).  the  Associate  Director,  State  and 
Local  Programs  and  Support  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 


have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  areas  aa  the 
basis  of  updated  information  and 
imposes  no  new  raqoirenients  or 
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regulations  on  participating 
communities. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968],  effective  lanuary  28, 1969  (33  FR 
17804,  November  28, 1968),  as  amended:  42 
U.S.C.  4001-4128;  E.0. 12127,  44  FR  19367;  and 
delegation  of  authority  to  the  Associate 
Dir<>ctor,  State  and  Local  Programs  and 
Support. 

Issued:  April  13, 1982. 
Lee  M.  Thomas, 

Associate  Director,  State  and  Local  Programs 
and  Support) 

|FR  Doc  az-lisra  Filed  5-3-S2:  8:4S  am] 
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the  proposed  base  flood  elevations  and 
zone  designations  for  the  City  of  Norton, 
Virginia,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L  93-234).  87  Stat.  980.  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Tide  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L  90-448)),  42  U.S.C.  4001- 
4128,  and  44  CFR  Part  67. 

These  zone  designations  and  base 
(100-year)  flood  elevations,  together 
with  the  flood  plain  management     , 
measures  required  by  §  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  the  community  must 


change  any  existing  ordinances  that  are 
more  stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities.  The 
proposed  base  flood  elevations  and 
zone  designations  will  also  be  used  to 
caloilate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 
The  proposed  zone  designations  and 
base  flood  elevations  are  as  follows: 


44  CFR  Part  67 
[Docket  No.  FEMA-6297) 

National  Flood  Insurance  Program; 
Proposed  Zone  Designation  and  Base 
Flood  Elevations  Determinations  for 
ttie  City  of  Norton,  Independent  City, 
Va. 

agency:  Federal  Emergency 
Management  Agency. 
action:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  flood  elevations  and  zone 
designations  described  below. 

The  proposed  base  flood  elevations 
and  zone  designations  are  uie  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualifled  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  community. 
AOORESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
base  flood  elevations  and  zone 
designations  are  available  for  review  at 
City  Hall,  618  Virginia  Avenue,  N.W.. 
Norton,  Virginia. 

Send  comments  to:  G.  M.  Newman, 
City  Manager.  City  of  Norton,  P.Oi  Box 
618,  Norton,  Virginia  24273. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  G.  Chappell.  P.E.,  Chief. 
Engineering  Branch,  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency,  Washington,  D.C 
20472.  (202)  287-0230. 
SUPPLEMENTARY  INFORMATION:  The 
Associate  Director,  State  and  Local 
Programs  and  Support  gives  notice  of 
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Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

(National  Flood  Insurance  Act  of  1968  (Title 
Xm  of  Housing  and  Urban  Development  Act 
of  1968).  effective  January  28. 1969  (33  FR 
17804.  November  28, 1968),  as  amended;  42 
U.S.C.  4001-4128;  E.  0. 12127,  44  FR  19367; 
and  delegation  of  authority  to  Associate 
Director,  State  and  Local  Programs  and 
Support) 

Issued:  April  13. 1982. 
Lee  M.  Thomas, 

Associate  Director,  State  and  Local  Programs 
and  Support 

[FR  Doc  8Z-llte4  Piled  S-S-42: 8:41  am] 
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44  CFR  Part  67 
[Docket  Na  FEMA-6298] 

National  Flood  Insurance  Program; 
Proposed  Zona  Designation  and  Bass 
Flood  Elsvation  Determinations  for  thm 
Town  of  Mttcheil  Heights,  Logan 
County,  W.  Va. 

aoency:  Federal  Emergency 
Management  Agency. 

ACTION:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  flood  elevations  and  zone 
designations  as  described  below. 

The  proposed  base  flood  elevations 
and  zone  designations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  efiect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  period  for  comment  will  be 
ninety-days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  community. 
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tUMS 


AOOREStES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
base  flood  elevations  and  zone 
designations  are  available  for  review  at 
305  Centra]  Avenue,  Logan.  West 
Vir:ginia. 

Send  comments  to:  Honorable  Melvin 
Triolo.  Mayor,  Town  of  Mitchell 
Heights.  305  Central  Avenue.  Logan. 
West  Virginia  25601. 

FOR  FURTHEII  MRMKUTION  CONTACT: 

Robert  a  ChappeU,  P.E.,  Chief: 
Engineering  Branch,  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  287-0230. 

SUPPLEMENTARY  INFORMATION:  The 

Associate  Director,  State  and  Local 
Programs  and  Support  gives  notice  of 
the  proposed  base  flood  elevations  and 
zone  designations  for  the  Town  of 
Mitchell  Heights.  West  Virginia,  in 
accordance  with  section  110  of  the  Flood 
Disaster  Protection  Act  of  1973  (Pub.  L 
93-234),  86  Stat.  980.  which  added 
section  1363  to  the  National  Flood 


Insurance  Act  of  1968  (Title  XIII  of  die 
Housing  and  Urban  Develt^nnent  Act  of 
1968  (Pub.  L  90-*48)),  42  VS.C.  4001- 
4128.  and  44  CFR  Part  67. 

These  zone  designations  and  base 
(100-year)  flood  elevations,  together 
with  the  flood  plain  management 
measures  required  by  section  60^  of  the 
program  regulations,  are  the  minimHm 
that  are  required.  They  should  not  be 
construed  to  mean  the  community  must 
change  any  existing  ordinances  diat  are 
more  stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  timp  enact 
stricter  requirements  on  its  own.  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  re^onal  entities.  The 
proposed  base  flood  elevations  and 
zone  designations  will  also  be  used  to 
calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents. 

Ust  of  Subjects  in  44  CFR  Fait  67 

Flood  insurance.  Flood  plains. 
The  proposed  zone  designations  and 
base  flood  Ovations  ere  as  follows: 
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Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director.  State  and 
Local  Programs  and  Support  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emeigency 
Management  Agency,  hereby  citifies 
that  th^s  rule  if  promulgated  will  not 
have  a  signiflcant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
comnnmities. 

{National  Flood  Insurance  Act  of  1968  (Title 
Xm  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28, 1968  (33  FR 
17804,  November  28, 1968).  as  amended:  42 
U.S.C.  4001-4128;  E.  0. 12127,  44  FR  19367; 
and  delegation  of  authority  to  tlie  Associate 
Director,  State  and  Local  Programs  and 
Support.) 

Issued-  April  13, 1082. 

Lee  M.  Thomas,  ' 

Associate  Directot.  Stata  and  Local  Prograaa 
and  Support 

pit  Doc  as-lUK  nW  »-S-aZ;  MS  •■] 
MLUMQ  fO^H  S7tS-4S4 


44CFRPart67  x 

[Docket  No.  FEUA-«304] 

National  Flood  bwiranca  Program; 
Proposed  Spacial  Flood  Hazard  Araa 
Dslanninations  for  tho  City  of  Rock 
Springs,  Sweetwatsr  County.  Wyo.; 
Under  National  Flood  tawuranc* 


AQENCV:  Federal  Emei^gency 
Management  Agency. 
ACTKMC  Proposed  rule. 


summary:  Technical  biformation  or 
comments  are  solicited  on  the  proposed 
special  flood  hazard  areas  as  described 
below. 

The  proposed  special  flood  hazard 
areas  are  die  basis  for  the  flood  plain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  ahrady  in  effect 
in  order  to  qualify  or  remain  qualified 
for  partic^ation  in  the  National  Flood 
Insurance  Program  (NFIP). 
dates:  Tlie  period  tor  comment  will  be 
ninety  (80)  days  fbUowiog  the  second 
publication  of  this  proposed  rule  in  the 
newsp^ier  of  local  draulation  in  the 
above-named  community. 


:  Maps  and  other  iiif«mii«Hfpf| 
showing  the  detailed  outlines  of  the 
floodpruue  areas  and  the  proposed 
special  flood  hazard  areas  are  available 
for  review  at  die  Public  Works 
Department  City  HalL  212  13"  Street, 
Rock  Springs,  Wyoming. 

Send  comments  to:  Honorable  C 
Keidi  West,  Mayor.  City  of  Rock 
Springs.  P.O.  Box  608.  Rock  Springs. 
Wyoming  8290L 

FOR  FuaiNu  agwiAiiow  oomtaci: 

Mr.  Robert  G.  ChappeU.  PK,  Chiet 
En^eering  Branch,  Natural  Hazards 
Division,  Federal  Emeigency 
Management  Agency,  Washington.  DC 
20472.  (202)  287-a23a 

SUPW  FMFNTARV  — tMMATIOM.  The 

Associate  Director.  State  and  Local 
Programs  and  Support,  gives  notice  of 
the  proposed  special  flood  hazard  toeas 
for  the  City  of  Rock  Springs,  Wyoming, 
in  accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L  93-234).  87  StaL  980,  which 
added  section  1363  to  the  NaticMial  Flood 
Insurance  Act  of  1968  (Title  Xm  of  die 
Housing  and  Urban  Development  Act  of 
1966,  Pub.  L  90-448).  42  IJS.C.  40C1- 
412a  and  44  CFR  Part  67. 

These  special  flood  hazard  areas, 
together  %vith  the  flood  plain 
management  measures  required  by 
§  60.3  of  the  program  regulations,  are  the 
minimnm  diat  are  required.  It  should  not 
be  construed  to  mean  the  community 
must  change  any  existing  ordinance 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own.  or 
pursuant  to  policies  establi&hed  by  other 
Federal  State,  or  regional  entities.  The 
proposed  special  flood  hazard  areas  will 
also  be  used  to  calculate  the  appropriate 
flood  insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

The  proposed  special  flood  hazard 
areas,  identified  as  Zone  A.  have  been 
added  along  Killpecker  Creek  and  Bitter 
Creek,  due  to  recent  annexations.  The 
special  flood  hazard  area  has  been 
added  along  Killpecker  Creek  between 
the  limit  of  detailed  study  and  the 
nordieastera  corporate  limits.  The 
special  flood  hanrd  area  has  been 
added  along  Bitter  Creek  at  the  western 
most  corporate  limits.  All  the  remaining 
annexed  areas  have  been  identified  as 
ZoneC 

Pursuant  to  the  pcovisians  of  5  U.S.C 
e05(b),  die  Associate  Director,  State  and 
Local  Programs  aad  Sq^MTt,  to  whom 
aadionty  has  been  delegated  by  the 
DiracUv.  Federal  ~ 
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Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
conunimities. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Flood  plains. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIQ  of  Housing  and  Urban  Development  Act 
of  1968).  effective  January  2S,  1969  (33  FR 
17804,  November  28. 1968),  as  amended;  42 
U.S.C.  4001-4128;  E.0. 12127,  44  FR  19367;  and 
delegation  of  authority  to  the  Associate 
Director,  State  and  Local  Programs  and 
Support.) 

Issued:  April  28, 1982. 
Lm  M.  Thomas, 

Associate  Director,  State  and  Local  Programs 
and  Support 

(FK  Doc  aZ-119S3  Filed  5-3-«2;  t:46  am) 
BNJJNQ  COM  (rit-OS-M 


44  CFR  Part  67 

(Docket  Na  FEMA-6283] 

National  Rood  Insurance  Program; 
Proposed  Base  Flood  Elevations  and 
Zone  Designations  for  ttw  City  Of 
Buffalo,  Johnson  County,  Wyo. 

agency:  Federal  Emergency 
Management  Agency. 

action:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  flood  elevations  and  zone 
designations  as  described  below. 

The  proposed  base  flood  elevations 
and  zone  designations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  community. 

ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
base  flood  elevations  and  zone 
designations  are  available  for  review  at 
the  Office  of  the  City  Clerk,  City  Hall,  46 
North  Main  Street,  Buffalo,  Wyoming. 


Send  comments  to:  Honorable  Emil  O. 
Hecht,  Mayor,  City  of  Buffalo,  P.O.  Box 
1009,  Buffalo,  Wyoming  82834. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  G.  Chappell,  P.E.,  Chief. 
Engineerir^  Branch,  Natural  Hazards 
Division,  Office  of  Natural  and 
Technological  Hazeirds,  Federal 
Emergency  Management  Agency, 
Washington.  D.C.  20472,  (202)  287-0216. 
SUPPLEMENTARY  INFORMATION:  The 

Associate  Director,  State  and  Local 
Programs  and  Support,  gives  notice  of 
the  proposed  base  fiood  elevations  and 
zone  designations  for  the  City  of  Bufffilo. 
Wyoming  in  accordance  with  section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973  (Pub.  L  93-234).  87  Stat  98a 
which  added  section  1363  to  the 
National  Flood  Indurance  Act  of  1968 
(Title  Xm  of  the  Housing  and  Urban 
Development  Act  of  1968.  Pub.  L  90- 
448),  42  U.S.C.  4001-4128.  and  44  CFR 
Part  67. 

These  base  flood  elevations  and  zone 
designations,  together  with  the  flood 


plain  management  measures  required  by 
S  60.3  of  the  program  regulations,  are  the 
minimum  that  are  required.  It  should  not 
be  construed  to  mean  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities.  The 
proposed  base  flood  elevations  and 
zone  designations  will  also  be  used  to 
calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

List  of  Subjects  b  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

The  proposed  base  floor  elevations 
and  zone  designations  for  recently 
annexed  areas  are  as  follows: 
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In  the  northeastern  most  portion  of  the 
City,  the  proposed  special  flood  hazard 
area,  identified  as  Zone  A,  has  been 
added.  All  the  remaining  annexed  areas 
have  been  identified  as  Zone  C.  The 
proposed  floodway  delineation  has  been 
added  along  the  aforementioned  reach 
of  Clear  Creek. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
conunimities. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28, 1969  (33  FR 
17804,  November  28, 1968],  as  amended;  42 
U.S.C.  4001-4128;  E.0. 12127,  44  FR  19387;  and 
delegation  of  authority  to  the  Associate 
Director,  State  and  Local  Programs  and 
Support.) 


Issued  April  13, 1962. 

Lm  M.  Thomas, 

Associate  Director,  State  and  Local  Programa 
and  Support 

(FR  Doc.  82-11980  Filed  S-3-82:  S:45  un] 
WLLMQ  CODE  Sria-IO-M 


44  CFR  Part  67 
[Docket  No.  FEMA-62921 

National  Flood  Insurance  Program; 
Proposed  Base  Flood  Elevations  and 
Zone  Designations  for  the  City  of  San 
Pablo,  Contra  Costa  County,  Calif. 

agency:  Federal  Emergency 
Management  Agency. 

action:  Imposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  flood  elevations  and  zone 
designations  as  described  below. 

The  proposed  base  flood  elevations 
and  zone  designations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
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National  Flood  Insurance  Program 
(NFIP). 

DATES:  Hie  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  conununity. 

ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
base  flood  elevations  and  zone 
designations  are  available  for  review  at 
the  Office  of  the  City  Clerk,  City  Hall. 
One  Alvarado  Square,  San  Pablo, 
California. 

Send  comments  to:  Honorable 
Kathryn  Carmignani,  Mayor,  City  of  San 
Pablo,  City  Hall,  One  Alvarado  Square, 
San  Pablo,  California  94806. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  G.  Chappell.  P.E.,  Chief, 
Engineering  Branch,  Natural  Hazards 
Division,  Office  of  Natural  and 
Technological  Hazards,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  287-0216. 

SUPPLEMBITARY  INFORMATION:  The 

Associate  Director,  State  and  Local 
Programs  and  Support,  gives  notice  of 
the  proposed  base  flood  elevations  and 
zone  designations  for  the  City  of  San 
Pablo,  California,  in  accordance  with 
section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  {Pub.  L.  93-234), 
87  Stat.  980,  which  added  section  1363  to 
the  National  Flood  Insurance  Act  of 
1968  (Title  Xm  of  the  Housing  and 
Urban  Development  Act  of  1968.  Pub.  L. 
90-448),  42  U.S.Q  4001-4128.  and  44  CFR 
Part  67. 

These  base  flood  elevations  and  zone 
designations,  together  with  the  flood 
plain  management  measures  required  by 
§  60.3  of  the  program  regulations,  are  the 
minimum  that  are  required.  It  should  not 
be  construed  to  mean  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities.  The 
proposed  base  flood  elevations  and 
zone  designations  will  also  be  used  to 
calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

List  of  Subjects  in  44  CFR  Fart  67 

Flood  insurance,  Flood  plains. 

The  proposed  base  flood  elevations 
and  zone  designations  in  the  recently 
annexed  area,  are  as  follows: 
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In  addition,  the  area  located  southeast 
of  Church  Lane  and  northeast  of  Willow 
Road  has  been  revised  from  Zone  B  to 
Zone  C. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  signiFicant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

(National  Flood  Insurance  Act  of  1968  (Title 
Xin  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28. 1969  (33  PR 
17804,  November  28, 1968),  as  amended;  42 
U.S.C.  4001-4128;  E.  0. 12127,  44  PR  19367; 
and  delegation  of  authority  to  the  Associate 
Director.  State  and  Local  Programs  and 
Support) 

Issued:  April  19, 1982. 
Lite  M.  Thomas, 

Associate  Director,  State  and  Local  Programs 
and  Support 

(FR  Doc.  S2-1197S  Faed  S-S-BZ;  8:45  am| 
BUJNQ  CODE  fTlt-OS-W 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2. 21, 22, 81, 87, 90,  and 
95 

IGeneral  Docket  Na  tZ-ISI;  RM-324t.  FCC 
82-145] 

Amendment  of  the  Commission's 
Rules  To  Provide  Additional  Spectrum 
Between  72  and  76  MHz  for  the 
Control  of  Model  Aircraft,  Boats,  Cars, 
and  Other  Similar  Devices 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  seeks 
information  from  the  public  regarding 
the  proposed  allocation  on  a  secondary 
basis  of  additional  spectrum  in  the  72-76 


MHz  band  for  the  radio  control  of  model 
aircraft,  boats,  cars  and  other  similar 
devices.  This  proceeding  is  in  response 
to  a  petition  filed  by  the  Academy  of 
Model  Aeronautics.  Tliis  proposed 
action  would  provide  spectrum  relief  to 
the  operators  of  radio  control  models 
without  impacting  the  existing  primary 
users  of  this  spectrum. 

DATES:  Comments  must  be  submitted  on 
or  before  May  13. 1982,  and  reply 
comments  on  or  before  May  28, 1982. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Donald  Draper  Campbell  Office  of 
Science  and  Technology,  202-653-8177. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  Affected  In 

47  CFR  Part  2 

Frequency  Allocation,  Radio, 
Communications  Equipment  Radio 
Control,  Personal  Radio. 

47  CFR  Part  21 

Conununications  Common  Carriers. 
Microwave  Radio. 

47  CFR  Part  22 

Communications  Common  Carriers, 
Mobile  Radio. 

47  CFR  Part  81 

Marine  Safety. 
47  CFR  Part  87 

Air  Transportation. 
47  CFR  Part  90 

Business  and  Industry. 
47  CFR  Part  ^ 

Radio. 
Notice  of  Proposed  Rulemaking 

Adopted-  April  1. 1962. 
Released:  April  13, 1982. 

In  the  matter  of  Amendment  of  Parts 
2,  21.  22,  81,  87,  90  and  95  of  the 
Commission's  Rules  to  provide 
additional  spectrum  between  72  and  76 
MHz  for  the  radio  control  of  model 
aircraft,  boats,  cars  and  other  similar 
devices. 

By  the  Commission: 
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Introduction 

1.  On  17  November  1978,  the 
Commission  received  a  petition  (RM- 
3248)  from  the  Academy  of  Model 
Aeronautics,  Inc.  (Academy)  requesting 
that  the  Commission  amend  Parts  2  and 
95  of  the  Commission's  Rules  to  provide 
additional  spectrum  for  the  radio  control 
of  model  airplanes,  boats  and  cars.  The 
Academy  stated  that  additional 
spectrum  is  needed  in  order  to  cope  with 
the  anticipated  expansion  in  model 
activities  during  the  next  ten  years,  and 
to  compensate  for  dnninished  use  of  the 
existing  thkteen  frequencies  in  the  28.99 
to  27.28  MHz  and  72J0  to  76.0  MHz 
bands  to  due  to  interference  caused  by 
other  operations  in  those  bands. 

2.  The  Academy  states  in  its  petition 
that  because  of  spectrum  congestion  and 
high  power  operation  on  the  forty 
Citizen  Band  Radio  Service  frequencies 
between  26.96  and  27.41  MHz  (the  26-27 
MHz  band),  the  six  interieaved  channels 
in  that  band  which  are  allocated  to  the 
Radio  Control  Radio  Service  are  nearly 
useless  for  radio  control  operators. 

3.  Currently,  the  Academy  notes,  the 
only  other  Spectrum  available  to  the 
Radio  Control  Radio  Service  is  on  seven 
channels  in  the  72-76  MHz  band; 
however,  this  use  is  secondary  to 
operational  fixed  stations  in  the 
Industrial.  Land  Transporation  and 
Public  Safety  Services  as  well  as  to  low 
power  land  mobile  stations  in  the 
Manufacturers  Radio  Service.  According 
to  the  Academy,  there  are  a  number  of 
cities  (e.g.  Houston,  TX;  Tampa,  FL;  etc.) 
in  which  only  a  few  of  the  seven  7Z-76 
MHz  radio  control  channels  are 
available  due  to  interference  from  fixed 
and  land  mobile  operations  of  industrial 
users;  and  the  use  of  this  spectrum  by 
the  land  mobile  services  is  growing. 

4.  In  addition  to  the  need  to  find 
replacement  frequencies  for  the  26-27 
MHz  and  the  72-76  MHz  channels,  the 
Academy  states  that  there  is  a  need  for 
some  20  to  25  additional  channels  to 
support  the  growth  of  tht  Radio  Control 
Radio  Service  over  the  next  ten  years. 

5.  As  to  where  the  additional  radio 
control  channels  requested  might  be 
found,  the  Academy  suggest*  secondary 
use  of  the  ten  72-76  MHz  channels 
currently  allocated  to  low  power  (1  watt 
or  less]  land  mobile  operations  in  the 
Special  Industrial,  Manufactiurers  and 
Railroad  Radio  Services  along  with  the 
eleven  'guard  band'  chaonals  separating 
the  Government  and  aoO'Covsminent 
allocations  between  30  and  42  MHz.  The 
Academy  also  asks  if  spectrum  might  be 
found  in  the  222-224  MHz,  the  450-460 
MHz  and  the  900  MHz  bands. 


6.  A  series  of  meetings  were  held 
during  the  fall  of  1979 '  between 
members  of  the  Commission's  Staff,  the 
Petitioner  and  representatives  of  several 
manufacturers  of  radio  control 
equipment  to  discuss  spectrum 
requirements.  The  manufacturers  felt 
that  because  of  the  wide  separation 
between  the  aleven  'guard  band' 
channels  between  30  and  42  MHz,  these 
channels  would  not  be  well  suited  for 
the  radio  control  of  models.  The 
Commission's  staff  pointed  out  that  the 
222-224  MHz  band  was  allocated  in  part 
to  the  Amateur  Radio  Service  and  that 
any  attempt  to  re-allocate  that  spectnmi 
would  encounter  much  resistance  from 
the  amateur  community.  The  staff  also 
pointed  out  that  heavy  usage  was  being 
made  of  the  450  to  460  MHz  band.  Thus, 
those  channels  might  not  be  readily 
available.  With  respect  to  spectrum  at 
900  MHz,  the  Academy  indicated  that  a 
long  term  solution  might  be  the  use  of 
spectrum  at  900  MHz;  however, 
considerable  testing  would  be  required 
before  a  formal  request  could  be  made.' 

7.  As  a  result  of  this  series  of 
meetings,  the  Petitioner  indicated  that 
the  near  term  (10  to  20  years)  spectrum 
requirements  could  best  be  served  by 
the  allocation  of  additional  spectrum  in 
the  72-76  MHz  band.  To  this  end,  the 
Petitioner  established  a  Joint  Academy- 
Industry  Committee  to  study  the 
viability  of  expanded  radio  control 
operations  on  the  interlaced,  'odd',  20 
IQlz  channels  in  the  72-76  Mhz  band 
(i.e.  72.01.  72.03,  72.05  MHz,  etc.)  and  to 
establish  the  technical  parameters  of  a 
workable  72-78  MHz  assi^iment  plan. 
On  11  September  1980,  the  Academy 
submitted  to  the  Commission  the 
findings  and  recommendations  of  th« 
Joint  Committee  in  Report  on  72-76  MHz 
Radio  Control  Systems,  dated 
September  1980,  which  was  later 
modified  by  a  letter  dated  15  July  1981. 

8.  The  Academy  Report  proposes 
Implementation  of  additional  72-76  MHz 
frequencies  aa  foUows: 

(a)  Model  aircraft  only:  fifty  8  kHz 
channels,  starting  at  72Jn.O  MHz  and 
proceeding  every  20  kHz  through  72.990 
MHz. 

(b)  Terrestrial  models  only:  twenty- 
three  •  kHs  channel*,  starttef  at  75.410 
MHz  and  proceeding  every  20  kHs 
through  75.850  MHz. 

(c)  Phase  out  existing  seven  72-7S 
MHz  frequencies  within  five  years. 


(d)  Permit  any  type  of  emission  to  be 
used. 

9.  The  current  rules  restrict  the  type  of 
emission  employed  by  radio  control 
stations  to  amplitude  modulation.  The 
Academy  feels  that  operations  in  the  72- 
76  MHz  band  should  not  be  restricted  to 
using  only  amplitude  modulation.  They 
point  out  that  frequency  (or  phase) 
modulation  is  used  in  other  countries 
and  may  prove  beneficial  if  permitted  in 
this  country. 

Discussion 

10.  The  Commission's  licensing 
records  indicate  that  there  has  been 
considerable  growth  in  the  Radio 
Control  Radio  Service  over  the  last 
fifteen  years;  particularly  in  the  last  five 
years,  as  can  be  seen  in  TABLE  1 
attached  hereto.  This  growth  trend  tends 
to  support  the  Academy's  contention 
that  diere  is  a  need  for  additional 
spectrum  to  support  the  anticipated 
expansion  of  model  activities  over  the 
next  ten  years. 

11.  At  present,  the  Radio  Control 
Radio  Service  licensees  have  access  to 
thirteen  8  kHz  channels,  six  in  the  26-27 
MHz  band  *  and  seven  in  the  72-76  MHz 
band  ^  for  the  control  of  models.  Of  the 
thirteen  channels,  only  four  *  are 
restricted  solely  to  the  control  of  model 
aircraft.  The  Academy  claims  that 
because  of  the  sheer  number  of 
licensees  and  high  power  operations  oa 
the  forty  Citizens  fiiand  Radio  Service 
channels  at  27  MHz,  the  six  interleaved 
radio  control  channels  are  nearly 
useless  for  radio  control  operation, 
particularly  for  the  control  of  model 
aircraft  in  suburban  and  urban  areas. 

12.  The  Academy  also  claims  that,  in 
many  areas,  the  signal  level  of  fixed 
stations  operating  in  the  72-76  MHz 
band  precludes  the  use  of  some  of  the 
72-76  MHz  radio  control  channels. 
Because  of  the  growth  of  the  land 
mobile  radio  service  with  which  these 
72-76  MHz  fixed  operations  are 
associated,  the  Academy  feels  that  the 
number  of  radio  control  channels 
precluded  from  use  because  of 
interference  from  facilities  supporting 
land  mobile  operations  will  drastically 
increase  unless  some  rehef  is 
forthcoming.  The  Academy  suggests  that 
one  form  of  relief  would  be  to  expand 
the  radio  controllers'  access  to  the  72-76 
MHz  band. 

13.  In  the  United  States,  the  band 
segments  72.0-73.0  MHz  and  75.4-7ei) 


'  October  26,  Novembar  17,  and  Decambei  12, 
1979. 

'To  thii  and,  the  Academy  applied  for  an 
experimental  Hceiue  (Part  5)  on  Anguaf  19, 1960,  (He 
number  827Z-ER-PL-8a  to  aperate  oa  Cmt  900  Mk 
baquanciaa.  Aa  experiraemal  Boanaa^  KKZXFZ,  waa 
iaaoad  on  Jaouafy  2S,  19S1. 


'  28.999,  VMS,  ZTJOK.  27.145,  2r.l«B  and  27 J89 
MHz.  Thia  laUer  frequency  Is  (bared  with  other 
service*. 

*7iSm.7Vl»,72M,72M,72M,7imaad'nM 
MHZ. 

'  TZOe.  72J4,  72.40  and  7544  MHs. 
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MHz  (the  72-76  MHz  band)  are  currently 
allocated  on  a  primary  basis  to  the  non- 
Govemment  Fixed  Service.  •  In  this 
band,  a  20  kHz  channelling  plan,  which 
begins  at  72.02  MHz  and  proceeds  to 
72.98  MHz  and  then  from  75.60  through 
75.98  MHz,  has  been  established.  The 
following  'FCC  radio  services'  are 
permitted  access  to  this  sepctnmi: 
Alaska-Public  Fixed  Service,  Aviation 
Service,  Domestic  Public  Fixed  Radio 
Service,  Domestic  Public  Land  Mobile 
Radio  Service,  Industrial  Radio  Services, 
Land  Transportation  Radio  Services, 
Maritime  Service  and  Public  Safety 
Radio  Services.  Non-Government 
footnote  49  (NG49]  permits  low  power  (1 
watt  or  less)  non-Government  mobile 
service  use  of  a  limited  number  of  the 
same  72-76  MHz  channels  by  several  of 
the  Industrial  and  Land  Transportation 
Sub-Radio  Services.^  Additionally,  non- 
Govermnent  footnote  56  (NG56)  permits, 
on  a  secondary  basis,  the  low  power  (1 
watt  or  less)  mobile  service  use  of  seven 
channels  for  the  control  of  models  by 
licensees  in  the  Radio  Control  Radio 
Service.*  All  operations  in  this  band  are 
subject  to  the  condition  that  no 
interference  is  caused  to  the  reception  of 
signals  of  television  channels  4  and  5. 

14.  The  72-76  MHz  frequencies  are 
predominantly  used  by  hcensees  in  the 
private  [Part  90)  and  common  carrier 
(Parts  21  and  22)  radio  services  for 
control  of  remote  transmitters  operating 
in  the  30-M  MHz.  152-162  MHz  or  450- 


*See  (  2.106  of  the  Commission's  rules. 

*"NG48  The  following  frequencies  may  be 
authorized  for  low-power  (1  watt  input)  mobile 
operations  in  the  radio  services  shown  subject  to 
the  condition  that  no  interference  is  caused  to  the 
reception  of  television  stations  operating  on 
channels  4  and  5: 

[MHz] 

Manufacturers  Radk)  Servica 
72.02  72.10  72.18  72.26  7^34 

72.04  7i12  72^  72.28  72.36 

7i06  7i14  72^  72.x  TZM 

72.08  7iie  72.24  7232  7^40 

Special  kxlustrtil  Radio  Sarvtce.  Manufacturers  Radio 

Sarvica,  Railroad  Radn  Servica 
7^44  72.52  72.60  75.48  7556 


7a48 


72.56 


75.44 


75.52 


75.60" 


•  "NGBe  The  frequencies  72.08. 72.16,  72.24. 72.32, 
72.4a  72.96,  and  75.64  MhU  may  be  authorized  for 
low  power  (1-watt  input)  mobile  operaUons  in  the 
Personal  Radio  Services  for  radio  control  of  models 
subject  to  the  condition  that  interference  will  not  be 
caused  to  remote  control  of  industrial  equipment 
operating  on  the  same  or  adjacent  frequencies  and 
to  the  reception  of  television  stations  operating  on 
Channels  4  or  5.  TVlnterference  shall  be  considered 
to  occur  whenever  reception  of  regularly  used 
television  signals  is  impaired  or  destroyed, 
regardless  of  the  strength  of  the  television  signals  or 
the  distance  to  the  television  station." 


470  MHz  bands;  both  are  services  with 
high  growth  rates.  Developments  are 
likely  to  increase  demand  for  72-76  MHz 
transmitter  control  links  for  the  land 
mobile  service.  Telephone-company- 
supplied  wireline  control  circuits,  which 
72-76  MHz  systems  can  replace,  have 
both  increased  in  cost  and  declined  in 
availability.  The  metallic  copper  pairs 
traditionally  used  for  transmitter  control 
circuits  are  not  available  in  a  number  of 
areas,  as  carrier,  digital  and  fiber  optical 
technolgy  has  come  into  use.  Even 
where  wireline  control  circuits  are 
available,  prices  have  increased  to  the 
point  where  the  cost  of  a  72-76  MHz 
radio  system  is  matched  in  a' relatively 
short  time  by  savings  of  leased 
telephone  line  charges.  The  trend  in  the 
common  carrier  paging  service  is. 
moreover,  to  multiple  site,  simulcast 
operations.  Control  of  simulcast 
transmitters,  which  requires  precise 
matching  of  the  amplitude  and  phase  of 
audio  signals  applied  to  the  individual 
transmitters,  is  diffictilt,  at  best,  to 
achieve  using  wire  line  control  circuits 
due  to  day-to-day  variations  in 
frequency  or  phase  response  of  the 
circiiit  However,  control  of  simulcast 
transmitters  is  easily  achieved  with 
radio  circuits. 

15.  The  reallocation  of  twenty  35-43 
MHz  channels  for  common  carrier 
paging,  Report  and  Order  (FCC  81-296. 
adopted  30  June  1981)  in  CC  Docket  80- 
189,  and  the  proposed  allocation  of  up  to 
one  hundred  twenty  900  MHz  paging 
channels  for  both  common  carrier  {ind 
private  systems.  General  Docket  80-183: 
Notice  of  Proposed  Rule  Making  (FCC 
80-231,  adopted  24  April  1980)  and 
Supplemental  Notice  of  Proposed  Rule 
Making  (FCC  80-510.  adopted  21 
October  1980),  can  be  expected  to  place 
an  even  greater  demand  upon  frequency 
resources  in  the  72-76  MHz  band  for 
transmitter  control  purposes.  Thus, 
additional  Channels  will  be  precluded 
from  use  by  possibilities  for  interference 
from  these  transmitter  control 
operations. 

16.  In  justifying  its  request  for 
additional  spectrum  for  the  control  of 
models,  the  Academy  states  that 
experience  has  shown  that  when  more 
than  fifteen  models  are  operated 
simultaneously  in  any  given  location, 
operator  confusion  becomes  a  major 
problem;  therefore,  for  safety  purposes, 
the  number  of  models  in  operation  at 
any  given  location  is  practically  limited 
to  fifteen  or  less.  Additionally,  the 
Academy  states  that  it  is  desirable  to 
have  an  additional  five  channels  for 
testing  of  the  models.  Thus,  at  any  given 
modelling  area,  the  total  number  of 


desired  interference  free  channels 
would  be  twenty. 

17.  In  areas  where  fixed  stations  are 
operating  on  the  "even"  channels  (i.e. 
72.02.  72J04  ....  72.96,  72.98  MHz  and 
75.42.  75.44  ....  75.96,  75.98  MHz), 
mobile  use  of  the  adjacent  channels  (i.e. 
72.01. 72.03  ....  72.97. 72.99  MHz  and 
75.41.  75.43  ....  75.97.  75.99  MHz) 
would  also  be  precluded  because  of  the 
poteiitial  of  interference  being  caused  to 
the  model's  receiver  by  the  fixed  station. 
The  size  of  the  area  involved  is 
dependent  primarily  upon  the  fixed 
station  transmitter  power  and  the 
amount  of  natural  radio  shielding 
betwen  the  fixed  transmitter  and  the 
model's  receiver.  Thus,  to  provide  the 
requested  twenty  interference  free 
channels  at  any  given  location,  the 
modeler  would  need  access  to  a  block  of 
significantly  more  than  twenty  channels. 

18.  The  Academy  feels  that  if 
modelers  are  permitted  access  to  fifty 
channels  for  the  control  of  airborne 
models  between  72.0  and  73.0  MHz  and 
twenty-three  channels  between  75.40 
and  75.86  MHz  for  the  control  of 
terrestrial  models,  they  will  be  able  to 
obtain  twenty  interference  bee  channels 
at  all  locations. 

19.  The  Academy  proposal  would 
make  available  an  additional  seventy- 
three  new  channels  for  the  control  of 
models,  however,  not  all  of  them  would 
be  useable  at  any  given  location.  Some 
would  be  excluded  due  to  interference 
caused  by  continued  use  over  the  next 
several  years  of  the  existing  seven  72-76 
MHz  radio  control  channels;  while 
others  would  be  excluded  due  to 
interference  caused  by  fixed  stations 
and  television  broadcast  stations 
operating  on  TV  channels  4  and  5. 
Additionally,  intermodulation  (IM] 
products  caused  by  the  use  of  an 
intermediate  frequency  (IF)  of  455  kHz 
may  preclude  the  use  of  spectrum 
between  72.00-72.52  and  75.86-76.00 
MHz  until  such  time  as  equipment 
manufacturers  can  develop  receiving 
systems  which  employ  a  different  IF 
frequency.* 

20.  The  potential  of  harmful 
interference  being  caused  by  mobile 
radio  model  control  transmitters  to  fixed 
land  mobile  control  stations  is  clight 
First,  there  is  a  10  kHz  separation 
between  the  model  transmitter 
frequency  and  the  control  station 
receiver  frequency.  Second,  the  model 
control  station  has  a  transmitter  output 
power  of  about  0.5  watts  and  utilizes  a 
single  "vertical"  radiator  of 


*No  doubt  it  is  for  tUa  nason  tba  Academy  haa 
not  requested  access  to  the  band  segment  75416- 
7B.00MHZ. 
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approximately  a  qnarter  wavelength 
with  the  ground  plane  consisting  of  the 
transmitter  box.  The  fixed  land  mobile 
control  station  commonly  operates  with 
an  output  power  of  50  to  100  watts  and 
employs  directional  antennas  at  both 
the  receiving  and  transmitting  stations. 
The  Hxed  stations  thus  operate  at  a 
power  level  in  excess  of  20  dfi  above 
that  used  for  the  control  models.  This 
combined  with  directional 
characteristics  of  fixed  station  antennas, 
should  reduce  the  possibility  of 
interference  problems  occurring. 

21.  There  is  also  slight  potential  of 
harmful  interference  being  caused  by 
mobile  radio,  model  control  transmitters 
to  television  reception  on  channels  4 
(66-72  MHz)  or  5  (76-62)  MHz).  In 
general,  the  television  station 
transmitter  output  power  is  in  excess  of 
1  kilowatt.  Therefore,  the  ratio  between 
the  model  transmitter  signal  and  the 
television  transmitter  signal  is  over  30 
dB.  To  date  tiiere  have  been  no  recorded 
cases  of  interference  to  television 
reception  caused  by  radio  control  of 
models  in  the  seven  channels  currently 
used  at  72-78  MHz. 

Proposal 

22.  The  Academy's  request  for 
additknol  mobile  service  spectrum  and 
use  of  frequency  (or  phase)  modulation 
as  well  as  anplitiuie  modulatian  for  the 
control  of  models  does  have  merit 
Therefore,  the  Commission  proposes  to 
amend  its  Rules  and  make  available  the 
band  segments  72.0-73.0  and  75.4-76.0 
MHz,  and  permit  both  amplititde  and 
frequency  [or  phase)  modulation  for  the 
control  of  models  in  accordance  with 
the  proposed  rule  changes  outlined  in 
the  Appendix. 

23.  In  addition  to  footnote  NG49  in 
§  2.106,  we  are  now  also  incudlng  the 
mobile  service  allocation  in  column  8  for 
the  bands  72-73  and  75.4-76.0  MHz  to 
reflect  the  actual  use  of  these  frequency 
bands.  This  parallels  the  fixed  service 
allocation  which  is  both  covered  by 
footnotes  NGl  and  NG3.  and  included  In 
the  Table.  Footnote  NG49  is  also  being 
amended  to  specifically  reflect  its 
current  primary  status  in  the  72-73  and 
75.4-76.0  MHz  band.  This  action  is 
simply  editorial  in  nature. 

Regnlatoiy  FlexifaUity  Act  of  IflM  Initial 
Analysis 

24.  Reason  for  action:  This  proceeding 
is  in  response  to  a  petition  for  rule 
making  requesting  additional  spectrum 
for  the  radio  control  of  models. 

25.  The  objectives:  The  Commission 
desires  comments  on  this  proposal  to 
provide  expanded  access  t»  the  72-76 
Kfffe  band  for  the  radio  control  of 
models. 


26b  Legal  basis:  The  action  proposed  is 
in  frulherance  of  Sections  4(i)  and  303(r) 
of  the  Communications  Act  of  1934,  as 
amended,  which  permits  the 
Commission  to  make  such  rules  sind 
regulations,  not  inconsistent  with  law, 
as  may  be  necessary  in  the  execution  of 
its  functions,  with  the  additional  view  of 
the  public  welfare. 

27.  Descriptions,  potential  impact  and 
number  of  small  entities  affected- 
Implementation  of  the  proposed  rules 
would  provide  spectrum  relief  to  these 
Ucensees  and  we  perceive  no  adverse 
impact  on  other  licensees.  It  is  mainly 
individuals  who  are  engaged  in  the 
radio  control  of  models  and  at  present 
there  are  over  200.000  vaHd  hcenses  in 
force.  It  could  possibly  increase  radio 
control  equifnnent  sales  as  well  as  sales 
of  the  models  using  this  radio 
equipment. 

28.  Recording,  record-keeping  and 
other  compliance  requirements:  No 
additional  requirements  would-be    . 
imposed  if  proposed  rule  changes  are 
adopted. 

29.  Federal  rules  which  overlap, 
duplicate  or  conflict  with  these 
proposed  rules:  None. 

30l  Any  significant  alternatives 
minimizing  impact  on  small  entities  and 
consistent  with  the  stated  objective: 
None. 

31.  In  accordance  with  the 
requirements  of  The  Regulatory 
Flexibility  Act  of  19aa  Pub.  L  96-354.  Ifl 
September  1980.  Section  603(a),  the 
Secretary  is  directed  to  transmit  a  copy 
of  the  initial  analysis  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

32.  Authority  for  issuance  of  this 
Notice  is  contained  in  Sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  4(i)  and 
303(r).  Pursuant  to  procedures  set  out  in 
i  1.415  of  the  Commission's  Rules  and 
Regulations,  47  CFR  1.415,  interested 
persons  may  file  conments  on  or  before: 
May  13, 1982  and  reply  comments  on  or 
before:  M*y  28, 1982.  All  relevant  and 
timely  comments  will  be  considered  by 
the  Conunission  before  final  action  is 
taken  in  this  proceeding.  In  reaching  its 
decision,  the  Commission  may  take  into 
account  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  informatin  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Ordec 

33.  fai  accordance  with  the  provisions 
of  Section  1.419  of  the  Commission's 
Rules  and  Regulations,  47  CFR  1.419, 
formal  paiticipsAts  shall  file  an  originai 


and  five  (5)  copies  of  their  comments 
and  other  materials.  Participants 
wishing  each  Commissioner  to  have  a 
personal  copy  of  their  comments  should 
file  an  original  and  eleven  (11)  copies. 
Members  of  the  general  public  who  wish 
to  express  their  interest  by  participating 
informally  may  do  so  by  submitting  one 
(1)  copy.  All  comments  are  given  the 
same  consideration,  regardless  of  the 
number  of  copies  submitted.  All 
documents  will  be  available  for  public 
inspection  during  regular  business  hours 
in  die  Commission's  Public  Reference 
Room  at  its  headquarters  located  at  1919 
M  Street,  NW.,  Washington,  DC. 

34.  For  purposes  of  this  non-restricted 
notice  and  comment  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rulemaking 
until  the  time  a  public  notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcoming  meeting  or  until  a  final 
order  disposing  of  the  matter  is  adopted 
by  the  Commission,  whichever  is  earlier. 
fai  general,  an  ex  parte  presentation  is 
any  written  or  oral  communication 
(other  than  formal  written  comments/ 
pleadings  and  formal  oral  arguments) 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
that  presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previouely-fHed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation:  on  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inchisfon  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally.  $  11231  of  the 
Commission's  rules,  47  CFR  1.1231. 

35.  For  further  information  concerning 
procedures  to  foOow  with  respect  to  this 
rule  making  proceeding  contact  Donald 
Draper  Campbell,  FCC,  Office  of  Science 
and  Technology,  Spectrum  Planning 
Branch.  Washington,  DC  20554, 
telephone  (202)  653-8177. 

(Sees.  4.  303,  48  Stat,  as  amended.  Itl66. 1082; 
47  U.S.C.  1&4. 303) 
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Federal  Communications  Commission. 
William  J.  Tricanco, 

Secretary. 

Table  1.— Number  of  Radio  Control  Radio 
Service  Licenses  in  Force  (Year  End 
Figures) 


Yaw 

Ne.  Of 
KcBnoBS 

1966 

SOJOO 

1967 

3S.68S 

1968 

81,7« 
8Z.8B0 

1969 

1970 

37.588 
30.084 
39314 

1971 

1972 

1973 ^    

37,738 
36,774 

1974 

IBTS   

■53,325 
86,918 

1978    

1 

1977 

■156801 

1978 

191,577 

1979 , 

214  314 

1980 

226  364 

1981 

219387 

•           - 

NOTES:  >  In  Much  1975,  ■•  iosnte  tae  w>t  reduced  Irom 
t20.00 10  S4.00. 
'In  January  1977,  lhe<iaanse  toe  was  ehninated. 


Appendix 

PART  2— FREQUBICY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

A.  Part  2  of  Cluqiter  I  of  Title  47  of  the 
Code  of  Federal  R^nlations  would  be 
amended,  as  foUows: 

§2.106    [AnMndwf] 

1.  In  §  2.106,  (he  Table  of  Frequency 
Allocations,  between  72  to  73  and  75<4  to 
76.0  MHz,  columns  7  through  11  would 
be  revised  to  read  as  follows: 


Fedebal  Communications  Commission 


Band  (MHz) 
(7) 


Service 
(8) 


Clas*  o<  Station 
(9) 


Frequerv 
cy(MH4 

(10) 


Naure  o«  Services  o(  st&tians 
(11) 


72-73 . 


nXEO (NSI). 


(NG3)-- 

mqbile_  (uao).. 


Land  motale. 


Fixerl. 


Opaiatioaal  fixed - 


75.4,78 


(NQS6)~.  

FIXED (NG1) Landmobie- 


(NG3). 

MOeiLE.-  (NG49).. 


FiaBd 

i.^Mrainnai  axeo.. 


7SJ)2-    Operatonal -fixed. 
7ZM 
(NG32) 

Dadk)  oor#aL 


75.42-    Operational  %ted. 
75J8 
(NG32) 

RadDcomroi. 


televisioB  aiyial  «r  the  dialMice  t0  4lie 
televisioa  station. 


PART  21— DOMESTIC  PUBLIC  RXED 
RADIO  SERVICES 

B.  Part  21  of  Chapter  I  of  Title  47  of 
the  Code  of  Federal  Regulations  woald 
be  amended,  as  loflows: 

1.  Section  21.103  would  be  amended 
by  adding  para^^ph  (g)  to  read  as 
follows: 

§  21.103 


§21.103    Standaxlsand 
governing  authortartion  and 
frequencies  in  the  72-76  MHz 


of 


(g)  MobUe  radio  remote  control  of 
models  may  be  found  operating  on 
frequencies  10  kHz  removed  from  those 
frequencies  authorized  for  fixed 
operation  in  the  72-76  MHz  band  Such 
use  by  model  radio  remote  control  of 
models  is  secondary  to  operations  of 
fixed  stations  as  provided  for  by  this 
section. 


PART  22— PUBLIC  MOBILE  RADIO 
SERVICES 

C.  Part  22  of  Chapter  I  of  Tide  47  of 
the  Code  of  Federal  Regulations  woiild 
be  amended,  as  follows: 

1.  Section  22.103  would  be  amended 
by  adding  patagraph  (g)  to  read  as 
follows: 

§22.103   Standanis  and  Imitation 
govering  authodzaUoo  and  use  of 
frequencies  io  tbe  72-76  MHz  iMnd. 


2.  In  §  2.106,  the  text  of  non- 
Govemment  footnote  49  (NG49)  would 
be  revised  to  read  as  follows: 

I 
NG49     ilie  following  frequencies  may  be 
authorized  on  a  primary  basis  for  low-power 
(1  watt  input)  mobile  operations  in  the  radio 
services  shown  subject  to  the  condition  that 
no  interference  is  caused  to  the  reception  of 
television  stations  operating  on  channels  4 
and  5: 

Il4>>ufacturer8  Radio  Service 

MHz 


72.02 

72.14 

72.28 

72.02 

72.16 

72.30 

72.04 

72.18 

72.32 

72.06 

72.20 

72.34 

72.08 

72.22 

72.36 

72.10 

72.24 

72.38 

72.12 

72J6 

72.40 

Special  Industrial  Radio  Service, 

Manufacturers  Radio  Service,  Raikoad  Radio 

Service 

MHs 


72.44 

72.60 

75.56 

72.48 

7544 

75J0 

72.52 

7hM 

72.56 

7532 

3.  In  Section  2.108,  fee  text  of  non- 
Govemment  footnote  56  (NG56)  would 
be  revised  to  read  as  follows: 

NG56    In  the  bands  72.0-73.0  and  75.4-76.0 
MHz,  the  mobile  radio  remote  control  of 
models  is  on  a  secondary  basis  to  all  other 
fixed  and  mobile  operations.  Such  operations 
are  subject  to  the  'Condition  that  interference 
will  not  be  caused  to  remote  control  of 
industrial  equipment  operating  in  the  72-7B 
MHz  band  and  to  the  reception  of  television 
signal  on  channels  4  (66-72  MHz)  or  5  (76-82 
MHz).  Television  interference  shall  be 
considered  to  occur  whenever  reception  of 
regularly  used  television  signals  is  impaired 
or  destroyed,  regardless  of  the  strength  c(f  die 


(g]  Mobile  radio  remote  control  of 
models  may  be  found  operating  an 
frequencies  U)  kHz  remove  from  those 
frequencies  authorized  for  fixed    . 
operation  in  (he  72-76  MHz  band.  Such 
use  by  model  cadio  remote  control  of 
models  is  secondary  to  operations  of 
fixed  stations  as  provided  for  by  this 
section. 


PART  81— STATIONS  ON  LAND  IN  THE 
MARITIME  SERVICES  AND  ALASKA— 
PUBUC  FIXED  STATIONS 

D.  Part  81  of  Chapter  I  of  Title  47  of 
Code  of  Federal  Regulations  would  be 
amended,  as  follows: 

1.  Section  81.603  would  be  amended 
by  revising  paragraph  (a)  and  adding 
pare^raph  (c)  to  read  as  follows: 


§81;Se8 

the  band  72-7« 

(a)  Hie  following  fretpiendes  in  tbe 
72-76  MHz  band  may  be  assigned  to 
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operational  fixed  stations.  These 
frequencies  are  available  on  a  share 
basis  with  the  Land  Mobile  and 
Aviation  Radio  Service: 

72Xa  72.80 

72M  72.82 

72jm  72.84 

72.08 '  72.86 

72.10  72J8 

72.12  72.90 

72.14  72.92 

7Z16  •  72.94 

72.18  72.98  ' 

72.20  72.98 

72.22  75.42 

7Z24  •  75.46 

72.26  75J0 

72.28  75.54 

72.30  75J8 

72.32  •  75.82 

72.34  75.64  ' 

72.36  75.88 

72.38  _  75.88 

72.40  •  75.70 

72.42  75.72 

72.46  75.74 

72.50  75.76 

72.54  75.78 

72.58  7SM 

72.82  75.82 

72.64  <  75.84 

72.66  75.86 

72.68  75.88 

72.70  75.90 

72.72  75.92 

72.74  75.94 

72.76  75J6 

72.78  7&98 

(c)  Radio  remote  control  of  models  is 
permitted  on  frequencies  10  kHz 
removed  from  these  frequencies 
authorized  for  frxed  and  mobile 
operations  in  the  72-76  MHz  band. 
Radio  remote  control  operations  are 
secondary  to  operation  of  Hxed  and 
mobile  stations  as  provided  for  in  this 
section. 

PART  87-AVIATION  SERVICES 

E.  Part  87  of  Chapter  I  of  Title  47  of 
the  Code  of  Federal  Regulations  would 
be  amended,  as  follows: 

1.  Section  87.463  would  be  amended 
by  revising  paragraph  (a]  and  adding 
paragraph  (b)  to  read  as  follows: 

$87,463    FreqiMfWiM  availabto  to  flxMl 
statkMW. 


MHz 


(a)  The  frequencies  listed  in  this 
paragraph  may  be  assigned  under  the 
conditions  set  forth  in  subparagraph  (1) 
through  (6)  of  this  paragraph.  "Hiese 
frequencies  are  available  on  a  shared 
basis  with  the  Land  Mobile  and  Stations 
on  Land  in  the  Maritime  Services. 
(Stations  authorized  to  operate  in  the 
band  73-74.6  MHz  as  of  December  1, 
1961,  may  continue  to  operate  in  this 
band  and  are  not  required  to  afford 
protection  to  the  radio  astronomy 
service.) 


72.02 

72.04 

72.06 

72.06  ■ 

72.10 

7ZX2 

72.14 

72.16' 

72.18 

7Z20 

72.22 

72.24* 

7ZM 

72.28 

72J0 

7i32" 

72.34 

72.38 

72.38 

72.40' 

72.42 

72.46 

72J0 

72.54 

72.58 

72.62 

72.64 

72.66 

72.68 

72.70 

72.72    . 

72.74 

72.76 

72.78 


72.80 

72.82 

72.84 

72.86 

72.88 

72.90 

72.92 

72.94 

72.96' 

72.98 

75.42 

75.46 

75.50 

75.54 

75.58 

75.62 

75.64  ' 

75.66 

75.88 

75.70 

76.72 

75.74 

75.78 

75.78 

75.80 

75.82 

7SM 

7iM 

75.88 

75.90 

75.92 

75.94 

75.96 

75.98 


(b)  Mobile  radio  remote  control  of 
models  may  be  found  operating  on 
frequencies  10  kHz  removed  from  these 
frequencies  authorized  for  fixed  and 
mobile  operations  in  the  72-76  MHz 
band.  Such  use  by  the  mobile  radio 
remote  control  of  models  is  secondary  to 
operation  of  fixed  and  mobile  stations 
as  provided  for  in  this  section. 


PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

F.  Part  90  of  Chapter  I  of  Title  47  of 
the  Code  of  Federal  Regulations  would 
be  amended,  as  follows: 

1.  Section  90.257  would  be  amended 
by  revising  paragraph  (a](l]  and  adding 
paragraph  (c)  to  read  as  follows: 

9  90^57    AseignnMnt  and  us*  of 
fraquenciM  m  tlM  band  72-76  MHz. 

(a)  •  •  • 

(1)  The  following  frequencies  in  the 
band  72t-76  MHz  may  be  used  for  fixed 
operations: 

MHz 


72.02 

72.30 

72.04 

'72.32 

72.08 

72.34 

•72.06 

72.36 

72.10 

72.38 

72.12 

'72.40 

72.14 

72.42 

'72.16 

72M 

72.18 

72.80 

72.20 

7ZM 

72.22 

rzM 

>72JM 

72.82 

72.26 

7244 

72.28 

72J» 

7^68 

75J8 

7Z70 

75.62 

72.72 

'75.84 

72.74 

75.86 

72.76 

75.68 

72.78 

75.70 

72.90 

75.72 

72.82 

75.74 

72.84 

75.76 

72.88 

75.78 

72.88 

75.80 

72.90 

75.82 

72.92 

75.84 

72.94 

75.86 

«72J8 

75J8 

72.98 

75.90 

75.42 

75.02 

75.46 

75.94 

75.50 

75.96 

75.54 

75.96 

'  These  frequencies  are  shared,  on  a 
Secondary  basis,  by  the  Radio  Control  Radio 
Service  until  (5  years  after  the  effective  date 
of  the  rule  change). 

•        •        *        •        • 

(c)  Radio  remote  control  of  models  is 
permitted  on  frequencies  10  kHz 
removed  &t)m  these  frequencies 
authorized  for  fixed  and  mobile 
operations  in  the  72-76  MHz  band. 
Remote  control  operations  is  secondary 
to  operation  of  fixed  and  mobile  stations 
as  provided  for  in  this  section. 

PART  95— PERSONAL  RADIO 
SERVICES 

G.  Part  95  of  Chapter  I  of  Title  47  of 
the  Code  of  Federal  Regulations  would 
be  amended,  as  follows: 

1.  Section  95.216  (R/C  Rule  16]  would 
be  amended  by  revising  paragraphs  (a) 
and  (d),  and  adding  paragraph  (e)  to 
read  as  follows: 

§95.216  (R/C  Rul*  16)    On  wtiat  channeto 
may  I  operate? 

(a)  Your  R/C  station  may  transmit 
only  on  the  following  channels 
(frequencies): 


OMncy 
(MHz) 


To 


A  mo(M  •ircfsR  dvvfcA  (Any  imsl  in4tstfon  of  sn 
■irciatt). 


26.995    Any  Mnd  ol  devtoa  (any  obiaet  or 

«R/C 
27.045 
27.095 
27.145 
27.195 
27.255 
2o.995 

27.045 
27.095 
27.145 
27.195 
27.2SS 
72.01 
72.03 
72.08 
TZttT 
72.08 


72.00 
Tail 
7Z13 
72.15 
7&16 


ItM  paragraph  (a)]. 


(taa  paragraph  (a)]. 
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T2A7 

7za 

IZZi 
72^4 

7225 
7Z27 
72.29 
72.31 
7^32 

7^33 
72.35 
7^37 
72J9 
7^40 

72.«t 

7^43 

72.45 

7i47 

7^49 

72.51 

72.53 

7235 

72.57 

72.59 

7261 

72.63 

72.65 

72.67 

72.60 

7271 

72.73 

7275 

72.77 

72.79 

7261 

7283 

7285 

7287 

7288 

7291 

7293 

72.95 

7296 

7297 
7299 
75.64 


27.045 
27.095 
27.145 
27.195 
27.255 
7216 

7232 

7296 

75.41 
75.43 
75.45 
75.47 
75.49 
75.51 
75.53 
75.55 
75.57 
75.59 
75.61 
75.63 
75.64 

75.65 
75.67 
75.68 
75.71 
75.73 
75.75 
75.77 
75.79 
75.81 
75.83 


[wparagfaph(a)L 


(see  paragraph  (e)l. 


Isee  paragraph  (ejl. 


(see  pwagraph  (e)]. 


[MS  paragraph  (e)]. 

A  model  surface  crad  device  (any  small  imitation  of 

a  boat,  car  or  vehicle  (except  aircraft)  tar  any- 

ing  people  or  obiects). 


[see  paragraph  (a)], 
[see  paragraph  (a)], 
[see  paragraph  (a)]. 


[see  paragraph  (a)]. 


75.86 
75JB7 
7SM 
75«1 
75.93 
75.96 
75.97 
7SM 


(d)  Yourl^C  station  must  stop 
transmitting  if  it  interferes  with: 

(1)  Antfaorized  radio  operations  in  die 
72-76  MHz  band;  05 

(2)  TelevisioB  npception  od  TV 
channels  4  or  5. 

(ej  Your  R/C  Atation  must  not  transmit 
on  the  followmg  irequencies  after  (5 
years  after  the  effective  date  of  the  rule 
change):  72.08,  72.18.  72.24.  72.32, 72.40. 
72.96  or  75.64  IVBfa 
***** 

3.  Section  95.219  (R/C  Rule  19J  would 
be  amended  by  revising  the  section  to 
read  as  folkwvs: 

§95.219i(R/CJbito«a)    Howmuetiiiawv 
may  my  fi/C  atatioa  hs«? 

Yottr  R/C  station  transmittra-  power 
ot^ttt  must  not  exceed  the  following 
values: 


Oiwinal 

power) 

27.2SSMHI 

25  wan*. 

26.995-27  195  UHr 

4  want. 

72-76  Um 

075  watta. 

4.  Section  95.220  (R/C  Rule  20)  would 
be  amended  by  revising  paragraph  (c)  to 
read  as  follows: 

« 

§95.220  (R/C  Rule  20)    What 

communications  may  my  R/C  station 

transmit? 

•        *        •        •        • 

(c)  Your  R/C  station  may  only 
transmit  non-voice: 

(1)  Amplitude  modulated  emissions 
(A9); 

(2)  Unmodulated  on-off  emissions 
(A9);  AND 

(3)  Frequency  (or  phase)  modulated 
emissions  (F9)  on  the  72-76  MHz 
channels  only. 

H.  Subpart  E.  Part  95  of  Chapter  I  of 
Tide  47  of  the  Code  of  Federal 
Regulations  would  be  amended  as 
follows: 

V   1.  Section  95.611  would  be  amended 
by  revising  paragraph  (c)  to  read  as 
follows: 

§95.611    AvailabNItyoffreqiwnciM. 


(c)R/Ci 

(1)  The  fi^owing  frequencies  are 
authorized  for  &/C  stations  (see  Sii)pait 
^  C,  Part  ffi,  for  specific  as^es): 

(i)  lAiz:  2&J9IS&,  Z7i)45.  271X06, 27.145, 
27.196.  27.2SS.  72Jil,  7Zm.  72A5.  72jfl7. 
72.09.  72.lt.  72.13,  72.15.  72.17.  71.10. 
72,21..72J2a.  T2^S.  7227.  7123.  72.31. 
72^.^2.35.  72J37,  72-38. 72.4t  72.41 
72.45.  •72.47.  7249.  7251.  72.54.  72JS, 
73LS7.  72.58. 72.ai.  72-63.  72.65.  7Z£7. 
72.69.  72.71.  72.73.  72.75.  72.77.  72.79, 
72.81,  72.83,  72.85.72.87.  72Ja.  72.91. 
72.93. 72.95.  72.97.  72.99.  75.41,  75.43, 
75.45. 75.47.  75.49. 7551.  75.53.  75.55. 
75.57. 75.59.  75.81. 75X3,  75.65.  75.67. 
75.69. 75.71.  75  J3. 75.75.  75.77.  75.79, 
75.81,  75.83,  75.85. 75.87.  75.89.  T^m. 
75.93,  75.95.  75.97. 75.99. 

(uj  MHz:  72J0a,  72.16. 72.24. 7232, 
72.40.  72in  and  75.64.  AH  operations  oa 
diese  frequencies  must  cease  on  or 
before  15  yeetrs  after  (he  effective  date  of 
the  rule  changej. 

2.  Section  95.B17  would  T>e  amended 
by  revising  paragraph  (b)  to  read  as 
follows: 

§95.617   EmiaalbnMmitaUum. 

(a)  *  •  • 

(b)  The  authorized  emission 
bandwidth  of  any  transmitter 

(1)  Employing  ampUtude  modulation 
shall  be  8  kHz  for  double  sideband  and 
4  kHz  for  single  sideband; 

(2)  Employing  frequency  or  phase 
modulation: 

(i)  At  a  station  in  the  Radio  Control 
Radio  Service  shall  be  8  kHz  (72-76 
MHz); 

(ii)  At  a  station  in  the  General  Mobile 
Radio  Service  shall  be  20  kHz. 
•        *        *        *        ♦ 

(FR  Doc  82-12065  Filed  S-3-82:  a-4S  ami 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

48  CFR  Parts  8  and  32 

Acquisition  of  Utility  Services  and 
Progress  Payments  Based  on  Costs 

agency:  Office  of  Federal  Procurement 
PoUcy,  Office  of  Management  and 
Budget. 

ACnON:  Notice  of  availability  and 
request  for  comment  on  draft  Federal 
Acquisition  Regulations. 

summary:  The  Office  of  Federal 
Procurement  PoUcy  is  making  available 
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for  public  and  Government  agency 
review  and  comment  a  segment  of  the 
draft  Federal  Acquisition  Regulation 
(FAR)  on  the  acquisition  of  utility 
services  and  progress  payments  based 
on  costs.  AvailabiUty  of  additional 
segments  for  comment  will  be 
announced  on  later  dates.  The  FAR  is 
being  developed  to  replace  the  current 
system  of  procurement  regulations. 
date:  Comments  must  be  received  on  or 
before  July  1, 1982. 
ADDRESS:  Obtain  copies  of  the  draft 
regulation  &om  and  submit  comments  to 
William  Maraist,  Assistant 
Administrator  for  Regulations,  Office  of 
Federal  Procurement  Policy,  726  Jackson 
Place,  N.W.,  Room  9025.  Washington. 
D.C.  20503.  Federal  agency  requests 
must  be  directed  to  the  FAR  Agency 
Contact  Point  (see  Federal  Register,  Vol. 
46.  No.  50,  March  16. 1981.  p.  16818  for 
list). 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Maraist.  (202)  395-3300. 
SUPPLEMENTARY  INFORMATION:  The 

fundamental  purposes  of  the  FAR  are  to 
reduce  proliferation  of  regulations;  to 


eliminate  conflicts  and  redundancies; 
and  to  provide  an  acquisition  regulation 
that  is  simple,  clear  and  understandable. 
The  intent  is  not  to  create  new  policy. 
However,  because  new  policies  may 
arise  concurrently  with  the  FAR  project, 
the  notice  of  availability  of  draft 
regulations  will  summarize  the  section 
or  part  available  for  review  and 
describe  any  new  policies  therein. 

list  of  Subjects  in  48  CFR  Farts  8  and  32 

Government  procurement. 

The  following  part  of  the  draft  Federal 
Acquisition  Regulation  is  available  upon 
request  for  public  and  Government 
agency  review  and  comment 

PART  8— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

Subpart  8.3— Acquisition  of  Utility 
Services 

This  part  prescribes  policies  and 
procedures  for  the  acquisition  of  utility 
services.  It  covers  GSA  area-wide 
contracts  and  GSA  delegation  of 
authority  to  agencies  for  acquisition  of 
utility  services.  It  also  covers  required 


reviews  and  reporting,  capital  credits, 
and  consolidated  purchase,  joint  use, 
and  cross-service. 

PART  32--CONTRACT  FINANCING 

Subpart  32.5 — Progress  Payments 
Based  on  Costs 

This  subpart  prescribes  policies, 
procedures,  formats,  solicitation 
provisions,  and  contract  clauses  for 
providing  contract  financing  through 
progress  payments  based  on  costs.  It 
does  not  apply  to  payments  under  cost- 
reimbursement  contracts  other  than 
reimbursement  of  the  contractor's 
progress  payments  to  subcontractors 
and  suppliers  or  to  progress  payments 
based  on  a  percentage  or  stage  of 
completion. 

Dated:  April  29, 1982. 

LeRoy  J.  Haugh, 

Associate  Administrator  for  Procurement 
System  Implementation. 

[FR  Doc  1)^12068  Filed  5-»-«2:  S:45  am] 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  ott>er  than  rules  or 
proposed  rules  that  are  applicable  to  ttie 
putMic.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  arKJ  rulings,   delegabons  of 
authority,  filing  of  petitions  and 
applications  and  ager)cy  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 

DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabilization  and 
Conservation  Service 
1981  Com  and  Sorghum  Crops; 
Determinations  Regarding  the 
Proclamation  of  National  Program 
Acreages  and  Allocation  Factors 

agency:  Agricultural  Stabilization  and 
Conservation  Service,  USD  A. 
ACTION:  Notice  of  Determination  of 
National  Program  Acreages  and 
Program  Allocation  Factors  for  1981 
Crops  of  Com  and  Sorghum. 

summary:  This  notice  is  to  announce  the 
revised  national  program  acreages  and 
the  determination  of  the  program 
allocation  factors  for  the  1981  crops  of 
com  and  sorghum.  The  national  program 
acreages  were  originally  published  on 
November  21. 1980  (45  FR  77095).  The 
national  program  acreages  which  were 
announced  for  com  and  sorghum  were 
90.1  and  15.4  million  acres,  respectively. 
The  revised  national  program  acreages 
are  80.5  and  14.3  million  acres,  for  com 
and  sorghum,  respectively.  Based  upon 
these  revised  national  program 
acreages,  the  program  allocation  factor 
is  97.0  percent  for  com  and  99.0  percent 
for  sorghum.  These  actions  are  taken  in 
accordance  with  applicable  provisions 
of  the  Agriculatural  Act  of  1949,  as 
amended,  which  (1)  authorize  the 
Secretary  of  Agriculture  to  revise  the 
national  program  acreages  if  it  is 
determined  to  be  necessary  based  upon 
the  latest  information  and  (2)  requires 
the  Secretary  of  Agriculture  to 
determine  a  program  allocation  factor 
for  the  1981  crop  of  com  and  sorghum. 
EFFECnVE  date:  May  3, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Orville  I.  Overboe,  Agricultural 
Economist  Analysis  Division,  ASCS- 
USDA.  3746  South  Building,  P.O.  Box 
2415.  Washington,  D.C.  20013,  Telephone 
(202)  447-4417.  This  Notice  of 
Determination  serves  as  an  economic 
impact  analysis. 
SUPPLEMENTARY  INFORMATION:  This 


notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1 
and  has  been  classified  as  "designated 
nonmajor."  It  has  been  determined  that 
these  provisions  will  not  result  in:  (1) 
Major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  Government 
agencies  or  geographic  regions;  or  (2) 
signiHcant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  industries  to 
compete  with  foreign-based  enterprises 
in  domestic  or  foreign  markets.  In 
addition,  it  has  been  determined  that 
while  the  provisions  will  not  have  an 
annual  impact  on  the  economy  of  $100 
million  or  more,  they  could  affect  budget 
outlays  substantially. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  of 
determination  since  ASCS  is  not 
required  by  5  U.S.C.  553  or  any  other 
provisions  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

The  title  and  number  of  the  federal 
assistance  program  that  this  notice 
applies  to  are:  Title-^eed  Grain 
Induction  Stabilization:  Number  10.055, 
as  found  in  the  Catalog  of  Federal 
Domestic  Assistance.  Tliis  action  will 
not  have  a  significant  impact 
specifically  on  ares  and  community 
development.  Therefore,  a  review  as 
established  by  OMB  Circular  A-95  was 
not  used  to  assure  that  units  of  local 
Government  are  informed  of  this  action. 

The  purpose  of  this  notice  is  (1)  to 
revise  the  national  program  acreages  for 
the  1981 -crop  com  and  sorghum  first 
proclaimed  on  November  21, 1980,  and 
(2)  to  determine  the  national  program 
allocation  factors  for  such  commodities. 
Section  105A(d)(l)  and  (2)  of  the 
Agricultural  Act  of  1949,  as  amended, 
authorize  the  Secretary  to  make  such 
determinations.  In  accordance  with 
these  provisions,  the  Secretary  may 
revise  the  national  program  acreages 
first  proclaimed  for  any  crop  year  for  the 
purpose  of  determing  the  allocation 
factor  if  the  Secretary  determines  it 
necessary  based  upon  the  latest 
information.  In  addition,  the  Secretary  is 
required  to  proclaim  such  revised 
national  program  acreage  as  soon  as  it 
is  determined. 
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The  national  program  acreages  for 
com  and  sorghum  are  revised  to  reflect 
the  most  recent  1981/82  marketing  year 
utihzation  estimates.  Based  on  these 
estimates  the  revised  1981  National 
Program  Acreage  for  com  will  be  80.5 
million  acres  and  for  sorghum  14.3 
million  acres. 

Based  upon  these  revised  national 
program  acreages,  it  has  also  been 
determined  that  the  program  allocation 
factors  for  the  1981  crops  of  com  and 
soighum  will  be  97.0  jiercent  and  99.0 
percent,  respectively. 

Since  the  revised  national  program 
acreage  and  the  determination  of  the 
program  allocation  factor  impact  upon 
the  calculations  of  the  deficiency 
payment  which  may  be  made  for  die 
1981  crop  of  sorghum,  it  is  essential  that 
this  notice  be  made  effective  as  soon  as 
possible.  Accordingly,  it  has  been 
determined  that  it  is  impracticable  and 
contrary  to  the  public  interest  to  comply 
with  any  further  public  rulemaking 
requirements.  Thus,  this  notice  of 
determination  shall  become  effective 
May  3. 1982. 

Accordingly,  the  final  national 
program  acreages  and  allocation  factors 
for  the  1981  crops  of  com  and  sorghum 
are  determined  to  be  the  following: 

Final  Determinations 

1.  Revised  National  Program  Acreages 

It  is  hereby  proclaimed  that  the  final 
revised  national  program  acreages  for 
the  1981  crops  of  com  and  sorghum  shall 
be  80.5  and  14.3  million  acres, 
respectively.  The  revised  national 
program  acreages  are  based  on  the 
following  data: 


(a)    Estimated 
(rnUion  ixjsliets) 


1961-82 


(b)  Plus  estimated  stage  uae,  1981-82 

(mMKXi  bushelsl _ 

(c)  Plus  estimaled  eiports,  1981-82  (fM- 
fcon  bushets).^..... 

(d)  Minus  MlimMad  imparti.   1981-82 


(minion  bushels) 

(e)  Plus  or  mnus  adiustmeni  tor  car- 
ryover to  desirad  level '  (maion  buah- 
eist. 


(f)  Ovided  by 
•arm  program  yield  (buthelsyacret  - 

(g)  Equals:  1980  nalnnai  program  acre- 
age (million  acres) 


Com 


5.035 
639 

2.125 
-1 

-t-42> 

102.1 

80.5 


Sor- 
ghum 


411 

SO 

300 

0 

-f76 
58.5 
14.3 


'An  appropnata  carryover  level  of  U.S.  lead  grain  aloda 
has  been  detarminad  lo  be  aojal  to  6.7  parcanl  oi  world 
consumption  at  ooarta  gralnt.  Such  consumption  dwing  the 
1980-81  markaang  year  ia  a(«mated  to  be  737.6  mtton 
metric  toms  (MMT)  (737.6x0  067=49.4  MMT  (maximum 
level  o(  U.S.  toed  grain  carryover  stocks))  The  com  oompo- 
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nent  o(  the  fe«d  gram  total  has  be«n  detemined  lo  tw  1,460 
rmllKio  bushels  (37  1  MMTx39368)  1981-82  cafrym  com 
stocks  were  1.034  tnHion  txjshels  reauttrtg  n  a  426  mlkon 
bushels  stock  adjustment  The  sorghum  component  o>  the 
leed  grain  total  has  been  determined  to  be  185  miNion 
bushels  (4  7  MMT).  1981-82  carym  sorghum  stochs  were 
109  milNon  bushels  resulting  in  a  76  mikon  bushel  stock 
ad|ustment 


2.  Program  Allocation  Factors 

It  is  hereby  proclaimed  that  the  1981 
crop  program  allocation  factors  shall  be 
97.0  percent  for  com  and  99.0  percent  for 
sorghum,  based  on  the  following  data: 


Corr» 

Sor- 
ghum 

(a)  ^MIcrwl   Program   Acreage   (nMon 
acres) 

(b)  Ovidad  by  harvested  acreage  (mWon 
acres)'! - _.. -.- 

(c)  EquA  1961  program  Mocalian  kcKir 
(percentage)'  1 _ — 

80^ 
S3.2 
97.0 

14.3 
14.5 
99.0 

'Based  on  com  and  sor^um  harvested  acreage  w  le- 
poned  in  "Crop  Production",  dated  January  15,  1982. 

'The  program  alocation  factor  shal  not  be  lest  ttiin  80 
percent  or  more  than  100  percent 

Signed  at  Washington,  D.C.,  on  April  28, 
1982. 

John  R.  Block, 

Secretary. 

(FK  Doa  aZ-UO«l  Piled  5-3-12: 8:45  am) 
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Animal  and  Plant  Health  Inspection 
Sendee 

Cooperative  Gypsy  Motti  Suppression 
and  Regulatory  Program— 1982; 
Decision  Notice 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Notice  of  a  record  of  decision 
for  a  gypsy  moth  treatment  area  in 
Salem,  Oregon. 

SUMMARY:  This  gives  notices  that  a 
decision  has  been  made  to  cooperate 
with  the  State  of  Oregon  on  the  gypsy 
moth  suppression  program.  Oregon  has 
decided  to  use  carbaryl  for  the  Salem, 
Oregon,  treatment  area.  Based  on  an 
evaluation  of  the  Programmatic 
Environmental  Impact  Statement  (PETS) 
and  a  site-specific  environmental 
analysis  for  the  proposed  Salem, 
Oregon,  treatment  area,  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
has  determined  that  this  treatment 
method  poses  no  significant  adverse 
impact  on  the  environment  of  the  area. 

FOR  FURTHER  INFORMATION  CONTACT 

Gary  Moorehead,  Staff  Officer.  Pest 
Program  Development  Staff,  Plant 
Protection  and  Quarantine.  APHIS. 
USDA,  Federal  Building.  Room  630, 
Hyattsville,  MD  20782,  (301)  438-8745. 
SUPPLEMENTARY  INFORMATION:  A  notice 
of  the  availability  of  a  site-specific 
environmental  analysis  document 
proposed  for  the  Salem.  Oregon, 
treatment  area  for  the  USDA 


Cooperative  Gypsy  Moth  Suppression 
and  Regulatory  Program  was  published 
in  the  Federal  Register  on  April  14, 1982 
(47  FR  16057). 

On  April  14. 1982,  the  Oregon 
Department  of  Agriculture  decided  to 
conduct  a  treatment  program  using 
cartmryl. 

Based  on  the  Department's  review  of 
the  PEIS  and  the  site-specific  analysis, 
and  in  accordance  with  the  National 
Environmental  Policy  Act  and  the 
Department's  PEIS,  the  Department  has 
decided  to  cooperate  with  the  State  of 
Oregon  in  the  conduct  of  this  program. 

The  decision  conforms  with  the 
APHIS  mission  as  outlined  in  the  Plant 
Quarantine  Act  of  1912.  as  amended  (7 
U.S.C.  151-165. 167).  the  Federal  Plant 
Pest  Act  of  1957,  as  amended  (7  U.S.C 
150aa-150)j),  and  the  Organic  Act  of 
September  21. 1944.  as  amended  (7 
U.S.C.  147a).  These  authorities 
authorizes  APHIS  cooperative  State 
suppression  and  regulatory  programs  to 
retard  the  artificial,  long-range  spread  of 
the  gypsy  moth  and  to  eradicate  isolated 
infestations  of  the  pest 

Carbaryl,  in  accordance  with  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  (7  U.S.C.  136  et 
seq.),  is  registered  by  the  Environmental 
Protection  Agency  (EPA)  for  use  against 
gypsy  moth.  It  will  be  applied  according 
to  the  label  directions  and  APHIS 
operating  procedures.  Appropriate 
public  involvement,  notification  and 
utilization  of  insecticide  treatment 
measures  will  further  reduce  human 
exposure  during  periods  of  application. 

Implementation  may  take  place 
immediately  after  the  date  of  this 
decision.  This  decision  is  not  subject  to 
administrative  review  pursuant  to  36 
CFR  211.19. 

Done  at  Washington.  D.C  this  28th  day  of 
April  1S82. 

Munay  T.  Pendar. 
Acting  Deputy  Administrator,  Plant 
Protection  and  Quarantine,  Animal  and  Plant 
Health  Inspection  Service. 

|FR  Doc  12-12038  Piled  6-3-82:  »Ai  an| 
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Supplement  to  tlie  Rnal  Programmatic 
Environmentai  Impact  Statement; 
USDA  Cooperative  1991  Gypsy  Moth 
Suppression  and  Regulatory  Program; 
Correction 

AOmcv:  Animal  and  nant  Health 
Inspection  Service.  USDA. 
action:  Notice  of  a  supplement  to  the 
final  Programmatic  Environmental 
Impact  Statement  (PEIS)  for  the  USDA 
Cooperative  Gypsy  Moth  Suppression 
and  Regulatory  Program;  correction. 


SUMMARY:  This  docimient  corrects  a 
notice  of  a  supplement  to  the  final  PEIS 
for  the  USDA  Cooperative  Gypsy  Moth 
Suppression  and  Regulatory  Program 
which  was  published  in  the  Federal 
Register  on  April  14, 1982  (47  FR  16057). 
The  action  is  necessary  in  order  to  more 
accurately  describe  the  document 
available  for  the  USOA  Cooperative 
Gypsy  Moth  Suppression  and 
Regulatory  Program  for  the  proposed 
Salem,  Oregon,  treatment  area. 
FOR  FURTHER  INFORMATION  CONTACT 
Gary  Moorehead,  Staff  Officer,  Pest 
Program  Development  Staff.  Plant 
Protection  tmd  Quarantine,  APHIS, 
USDA,  Federal  Building,  Room  630, 
Hyattsville,  MD  20782,  (301)  436-8745. 

The  following  corrections  are  made  in 
FR  Doc.  82-10214  appearing  on  page 
16057  in  the  issue  of  April  14, 1982: 

1.  At  the  top  of  column  one.  the 
.Subject  HEADING,  "Supplement  to  the 

Final  Programmatic  Environmental 
Impact  Statement  USDA  Cooperative 
1981  Gypsy  Moth  Suppression  and 
Regulatory  Program"  is  corrected  to 
read  "Availability  of  a  Site-Specific 
Environmental  Analysis  for  the  USDA 
Cooperative  Gypsy  Moth  Suppression 
and  Regulatory  Program." 

2.  In  column  one.  the  action.  "Notice 
of  a  supplement  to  the  final 
Programmatic  Environmental  Impact 
Statement  (PEIS)  for  the  USDA 
Cooperative  Gypsy  Moth  Suppression 
and  Regulatory  Program  (USDA  FS  FEIS 
81-01)"  is  corrected  to  read  "Notice  of 
the  availability  of  a  site-specific 
enviroimiental  analysis  for  the  proposed 
Salem,  Oregon,  treatment  area." 

3.  In  column  one.  the  SUMMARY,  "This 
gives  notice  of  a  document  which 
supplements  the  final  PEIS  for  the  USDA 
Cooperative  Gypsy  Moth  Regulatory 
Program  to  include  a  site-specific 
environmental  analysis  for  the  Salem. 
Oregon,  proposed  treatment  area"  is 
corrected  to  read  "This  gives  notice  ot 
the  availability  of  a  site-specific 
environmental  analysis  for  the  proposed 
Salem,  Oregon,  treatment  area." 

4.  In  column  one,  the  ADDRESS, 
"Requests  for  a  copy  of  this  supplement 
*  *  *"  is  corrected  to  read  "Requests  for 
a  copy  of  this  document  *  *  *." 

5.  In  column  two,  supplementary 
INFORMATION,  the  third  paragraph,  third 
sentence,  "The  final  PEIS  •  *  *"i8 
corrected  to  read  "The  final 
Programmatic  Environmental  Impact 
Statement  (PEIS)  *  •  •." 

.     6.  In  column  two,  SUPPLEMCNTARV 
mPORMATKM.  the  third  paragraph,  fifth 
sentence.  "The  PEIS  discussed  the 
national  Gypsy  Moth  Suppression  and 
Regulatory  Program  and  noted  that  it 
would  be  supplemented  with  annual 


site-specific  environmental  documents." 
is  corrected  to  read  "The  PEIS  discussed 
the  national  Gypsy  Moth  Suppression 
and  Regulatory  Program  and  noted  that 
annual  site-specific  environmental 
documents  would  be  prepared  for  the 
proposed  treatment  areas." 

Done  at  Washington,  D.C.,  this  28th  day  of 
April  1982. 

Muiray  T.  Pender, 
Acting  Deputy  Administrator,  Plant 
Protection  and  Quarantine,  Animal  and  Plant 
Health  Inspection  Service. 

|FR  Doc  B2-12039  Filed  6-3-SZ;  8:45  am| 
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Foreign  Agricultural  Service 

User  Fees  for  Distribution  of  Attache 
Commodity  Reports  to  the  Private 
Sector 

agency:  Foreign  Agricultural  Servicb, 

USDA. 

action:  Notice. 

summary:  This  notice  informs  the  public 
that  copies  of  attache  commodity 
reports,  previously  obtained  tree  of 
charge  Grom  the  Foreign  Agricultural 
Service,  will  now  be  available  to  the 
public  for  a  reasonable  user  fee  to  cover 
the  costs  of  duplication,  handling  and 
mailing. 

EFFECTIVE  DATE:  May  4, 1982. 

FOR  FURTHER  INFORMATION  CONTACT 

H.  Lee  Schatz,  Reports  Officer,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  Room  6526,  South 
Agriculture  Building,  Washington.  D.C 
20250;  Telephone:  (202)  382-8924. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  attache  commodity  reports, 
previously  made  available  free  of  chai^ge 
to  the  general  public  by  the  Foreign 
Agricultural  Service,  will  now  be  subject 
to  a  reasonable  user  fee  to  cover  the 
cost  of  duplication,  handling  and 
mailing.  The  following  indicates  the 
twelve  month  fee  to  cover  the  receipt  of 
all  reports  by  specified  commodity 
series: 
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RflporloodM 


02    Coco*.... 


03  CoHee... 

04  Cotton.. 


05  Dairy.  Ivottock.  poufty. 

06  OilsMdsandproduci*.. 

07  Rwre.. 


Oe    Citrus  and  product*. 


09  Fresh  deciduous  fruN.. 

10  Dried  InJI 

11  Grain  aral  feed 

12  Hoiw 

14  Tree  nut*. 


16   Canned  deciduoua  Iruiu 

17 

IS 


Picked 
up 


S10.00 
40.00 
52.50 
87.50 
80.00 

7» 
12.50 
42.50 

5.00 
150.00 

2.75 
16.00 

4.00 

*JSO 

roo 


$20.00 

8000 

105.00 

175.00 

160.00 

15.00 

25.00 

85.00 

10.00 

300.00 

S.50 

32.00 

8.00 

9.00 

4.00 


Report  oodee 


19  Sugar  and  motasses- 

20  Tea 

21  Tobacco 

22 
23 


Canned  tomato  products. 
Potato,  onon.  gartc 


24  AgricuNural  Situation 

25  Honey 

31  Olives 

32  Strawberries.. 


33  Canned  mushrooms.. 

34  Ginseng 

35  Mint  oil.. 


38    Concentrated    inal    and    vegetable 

pack 

37    Avocados 


Picked 
I* 


59.00 

3.00 

71.00 

4.50 

9.00 

218.00 

3.50 

.50 

.50 

1.00 

.50 

1.00 

1.50 
2.00 


118.00 
6.00 

14Z00 

6.00 

18.00 

436.00 
7.00 
1.00 
100 
2.00 
1.00 

^oo 

300 
4.00 


For  special  requests,  the  current  fee  is 
$.05  per  page  if  picked  up  in  the  Reports 
Officf ,  and  $.10  per  page  if  the  copies 
are  mailed. 

Anyone  interested  in  obtaining  copies 
of  attache  reports  should  send  their 
written  request  to:  Director  of 
Information.  Foreign  Agricultiiral 
Service,  U.S.  Department  of  Agriculture, 
Room  5074,  Washington.  D.C.  20250. 

(Sec.  1121  of  the  Agricultural  and  Food  Act  of 

1981,  Pub.  L  97-88) 

Richard  A.  Smith, 

Administrator. 

April  27. 1982. 

[FR  Doc  82-11877  rUed  S-».-B2:  8:45  amj 

BttXMG  CODE  3410-10-M 


Forest  Service 

Breitenbush  11  Geothermal  Area; 
Vmamette  National  Forest  and  Mi 
Hood  National  Forest  Urat  and  Marion 
Counties,  Oreg.;  Intent  To  Prepare  an 
.  Environmental  Impact  Statement 

The  Department  of  Agriculture,  Forest 
Service,  will  prepare  an  environmental 
impact  statement  for  geothermal  leasing 
in  the  Breitenbush  Geothermal  Area  on 
the  Detroit  Ranger  District 

In  April  1978,  the  decision  was  made 
on  Geothermal  Development  in  the 
Breitenbush  Area,  Willamette  and  Mt. 
Hood  National  Forests.  That  decision 
provided  for  geothermal  leasing  on 
27,058  acres  but  omitted  17,225  acres 
from  the  initial  leasing  proposal. 

The  17,225  acres  previously  omitted, 
plus  35.771  additional  adjacent  areas  are 
now  being  analyzed.  The  enviromnental 
analysis  concerns  a  proposal  to  lease  for 
exploration  and  development  of 
geothermal  energy. 

A  range  of  alternatives  for  geothermal 
leasing  wrill  be  considered.  One  of  these 
will  be  no  leasing.  Other  alternatives 
will  consider  leasing  with  different 
levels  or  types  of  restrictions. 

Early  in  the  environmental  analysis, 
Federal,  State  and  local  agencies,  lease 
applicants  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  decision  will  be 


invited  to  participate  in  the  scoping 
process,  which  includes:  (a) 
identification  of  those  issues  to  be 
addressed;  (b)  identification  of  issues  to 
be  analyzed  in  depth:  and.  (c) 
elimination  of  insignificant  issues,  or 
those  which  have  been  covered  in  a 
previous  environmental  review. 

Jeff  M.  Sirmon.  Regional  Forester, 
Pacific  Northwest  Region.  Portland. 
Oregon,  is  the  responsible  official 

The  analysis  is  expected  to  take  about 
7  months.  The  draft  environmental 
impact  statement  should  be  available 
for  public  review  by  July  1982.  The  final 
environmental  impact  statement  is 
scheduled  to  be  completed  in  November 
1982. 

Questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  Conny  Frisch. 
Enei^gy  Coordinator,  Willamette 
National  Forest.  Eugene,  Oregon, 
telephone  number— 503-687-648a 

Written  conunents  and  suggestions 
concerning  the  analysis  should  be  sent 
to  Michael  A.  Kerrick,  Forest  Supervisor, 
Willamette  National  Forest.  P.O.  Box 
10607.  Eugene,  Oregon  by  May  15, 1982. 

Dated:  April  23, 1982. 
James  F.  Tofrance, 
Acting  Regional  Forester 

|FR  Doc.  82-lZin  Filed  i^VSt  <:4S  am| 
nUJNG  CODE  3410-11-N 


Rural  Electrification  Administration 

French  Broad  Electric  Membership 
Corp.,  Marshal,  N.C.;  Proposed  Loan 
Guarantee 

Under  the  authority  of  Pub.  L  93-32 
(87  STAT.  65)  and  in  conformance  with 
applicable  agency  policies  and 
procedures  as  set  forth  in  REA  Bulletin 
20-22,  (Guarantee  of  Loans  for  Bulk 
Power  Supply  Facilities),  notice  is 
hereby  given  that  the  Administrator  of 
REA  will  consider  providing  a  guarantee 
supported  by  the  full  faith  and  credit  of 
the  United  States  of  America  in  the 
approximate  amount  of  $7,000,000  to 
French  Broad  Electric  Membership 
Corporation.  Marshall.  North  Carolina. 
These  loan  funds  will  be  used  to  finance 
the  construction  of  a  hydroelectric 
generation  facility  with  a  nameplate 
rating  of  3  MW.  Tlie  proposed 
generating  plant  will  be  constructed  at 
Marshall,  North  Carolina. 

Legally  organized  lending  agencies 
capable  of  making,  holding  and 
servicing  the  loan  proposed  to  be 
guaranteed  may  obtain  information  on 
the  proposed  project  from  Mr.  Charles  R. 
Tolley,  Manager,  French  Broad  Electric 
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Membership  Coiporation,  P.O.  Box  9, 
Marshall,  North  Carolina  28753. 

In  order  to  be  considered,  proposals 
must  be  submitted  by  June  3. 1982,  to 
Mr.  Tolley.  The  right  is  reserved  to  give 
such  consideration  and  make  such 
evaluation  or  other  disposition  of  all 
proposals  received  as  French  Broad 
Electric  Membership  Corporation  and 
REA  deem  appropriate.  Prospective 
lenders  are  advised  that  the  guaranteed 
financing  for  this  project  is  available 
from  the  Federal  Financing  Bank  under 
a  standing  agreement  with  REA. 

Copies  of  REA  Bulletin  20-22  are 
available  from  the  Director,  Office  of 
Information  and  Public  Affairs,  Rural 
Electrification  Administrabon,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
10.850  Rural  Electrification  Loans  and 
Loan  Guarantees. 

Dated  at  Washington.  D.C,  this  28th  day  of 
April  1982. 
Harold  V.  Hunter, 

Administrator,  Rural  Electrification 
Administration. 

|FR  Doc.  82-12040  Filed  5-3-82;  8:45  ami 
BILUNO  CODE  3410-15-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

New  England  Fishery  Management 
Council;  Public  Meetings 

agency:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 
summary:  The  New  England  Fishery 
Management  Council,  established  by 
Section  302  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Pub.  L  94-265).  will  meet  to  discuss 
reports  of  the  herring  oversight 
committee:  the  ad  hoc  committee  on 
joint  ventures,  governing  international 
fishery  agreements  and  observers;  the 
Scientific  and  Statistical  Committee;  the 
State  Fish  and  Wildlife  Directors,  as 
well  as  discuss  the  hearing  on  the 
Fishery  Conservation  and  Management 
Act  amendments  and  discuss  other 
business. 

dates:  The  public  meetings  will 
convene  on  Monday,  May  24, 1982,  at 
approximately  10  a.m..  and  will  adjourn 
on  Tuesday,  May  25. 1982,  at 
approximately  5  p.m.  The  meetings  may 
be  lengthened  or  shortened  or  agenda 
items  rearranged  depending  upon 
progress  on  the  agenda.  The  meetings 
will  take  place  at  the  Newport 


Treadway  Inn,  Newport  Rhode  Island. 

FOR  FURTHER  INFORMATION  CONTACT: 

New  England  Rshery  Management 
Council,  Suntaug  Office  Park,  Five 
Broadway — Route  One,  Saugus, 
Massachusetts  01906;  Telephone:  (617) 
231-0422. 

Dated  April  29, 1982. 

Jack  L.  FaUs, 

Chief,  Administrative  Support  Staff,  National 
Marine  Fisheries  Service. 

|FR  Doc.  82-12083  Filed  S-3-82:  8:45  am) 
BILLING  COOC  3S1»-2a-M 


National  Technical  Information  Service 

Intent  To  Grant  Exclusive  Patent 
License 

The  National  Technical  Information 
Service  (NTIS),  U.S.  Department  of 
Commerce,  intends  to  grant  to  Cordis 
Corporation  having  a  place  of  business 
in  Miami,  Florida  33152  an  exclusive 
right  in  the  United  States  to 
manufacture,  use  and  sell  products 
embodied  in  the  invention.  Optical 
Sensor  of  Plasma  Constituents,  U.S. 
Patent  Application  No.  930,659  (dated 
August  2, 1978)  and  Patent  Application 
No.  6-144.043  (dated  April  28, 1980).  The 
availability  of  this  invention  for 
licensing  was  announced  in  the  Federal 
Register  (45  FR  70858,  October  27, 1980). 
Copies  of  the  Patent  Applications  may 
be  obtained  from  the  Office  of 
Government  Inventions  and  Patents, 
NTIS.  Box  1423,  Springfield.  VA  22151. 
The  patent  ri^ts  in  this  invention  have 
been  assigned  to  the  United  States  of 
America,  as  represented  by  the 
Secretary  of  Commerce. 

The  proposed  exclusive  license  will 
be  loyalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  41  CFR  101-4.1.  The  proposed 
license  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this  Notice, 
NTIS  receives  written  evidence  and 
argument  which  establishes  that  the 
grant  of  the  proposed  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  the  Office 
of  Govemmoit  Inventions  and  Patents, 
NTIS.  at  the  address  above.  NTIS  will 
maintain  and  make  available  for  pubUc 
inspection  a  file  containing  all  inquiries, 
comments  aixl  other  written  materials 
received  in  response  to  this  Notice  and  a 
record  of  all  decisions  made  in  this 
matter. 


Dated-  April  27. 1982. 
Douglas ).  Campian, 

Office  of  Government  Inventions  and  Patents, 
National  Technical  Information  Service, 
Department  of  Commerce. 

|FR  Doc.  8Z-1Z100  Filed  S-3-8Z:  •.-45  amf 
BILUNG  COOE  35«4M>^-M 


COMMISSION  OF  FINE  ARTS 

Meeting 

The  Commission  of  Fine  Arts  will  next 
meet  in  open  session  on  Tuesday,  May 
18, 1982  at  10:00  a.m.  in  the 
Commission's  offices  at  708  Jackson 
Place,  N.W.,  Washington.  D.C.  20006  to 
discuss  various  projects  affecting  the 
appearance  of  Washington.  D.C 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to  Mr. 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address.  ' 

Dated  in  Washington,  D.C.  April  28, 1982. 
Charles  H.  Athetton, 
Secretary. 

|FR  Doc.  82-12089  Filed  S-S-82:  8:46  anil 

NLLMO  COOC  nso-ai-a 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Coffee,  Sugar,  and  Cocoa  Exchange, 
Inc;  Proposed  Amdts.  Relating  to  the 
No.  12  Sugar  Contract 

agency:  Commodity  Futiires  Trading 
Commission. 

ACTION:  Notice  of  proposed  contract 
market  rule  change. 

SUMMARY:  The  Coffee.  Sugar,  and  Cocoa 
Exchange.  Inc.  ("CSCE"  or  "Exchange  ") 
has  submitted  a  proposal  to  amend  the 
differentials  for  departures  from  the  par 
standards  for  moisture,  ash  content, 
grain  size  and  color  in  its  Number  12 
sugar  contract  The  Commodity  Futures 
Trading  Commission  ("Commission") 
has  determined  that  the  proposal  is  of 
major  economic  significance  and  that 
accordingly,  publication  of  the  proposal 
is  in  the  public  interest  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATE:  Comments  should  be  received  on 
or  before  June  3, 1982. 

ADDRESS:  Interested  persons  should 
submit  their  views  and  comments  to 
Jane  K.  Stuckey,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  N.W.,  Washington,  D.C.  20581. 


Reference  should  be  made  to  the  Coffee. 
Sugar,  and  Cocoa  Exchange,  Inc.,  Rule 
12.16. 

FOR  FURTHER  INF0RMAT10H  COffT ACT: 

Nicholas  Memoli,  Division  of  Economics 
and  Education,  Conmiodity  Futures 
Trading  Commission,  2033  K  Street, 
N.W.,  Washington,  D.C.,  (202)  254-6990. 
SUPPLEaKNTARY  INFORMATION:  The 

Coffee,  Sugar,  and  Cocoa  Exchange. 
Inc..  is  proposing  to  amend  Rule  12.16  of 
its  Number  12  sugar  futures  contract 
Rule  1216  establishes  premiums  and 
discounts  for  departures  from  the  par 
standards  for  moisture,  ash  content, 
grain  size  and  color.  The  Exchange's 
proposed  amendments  would  increase 
the  discoimts  and/or  premiums  applied 
to  these  quality  factors.  The  Exchange 
has  determined  that  the  differentials 
should  be  readjusted  to  reflect  changed 
circumstances  in  the  spot  market  The 
new  differentials  would  be  applied  to  all 
outstanding  contracts,  as  well  as  newly 
listed  contracts,  ten  business  days  after 
Commission  approval. 

In  accordance  with  Section  5a(12)  of 
the  Commodity  Exchange  Act  7  U.S.C 
7a(12)  (Supp.  rV  1980),  the  Commission 
has  determined  that  the  proposed 
amendments  to  the  Number  12  sugar 
contract  are  of  major  economic 
significance.  Accordingly,  the  CSCE's 
proposed  amendments  to  Rule  12.16  are 
printed  below,  using  bracketing  to 
indicate  deletions  and  underlining  to 
indicate  additions: 

Specificatkiii 

Moisture:  Ftctor  of  Safety 
For  each  m  in  excess  of  .30  deduct  |0.06) 
0.09  percent  of  basis  price. 

Ash:  Ash  Content  (Percent  of  raw  sugar) 
For  each  Xtl  percent  of  ash  content  in 
excess  of  derived  maxiinum  standard 
ash  content  deduct  [XJl]  0.015  peivent  of 
basis  price:  for  each  JH  percent  of  ash 
content  below  derived  minimum 
standard  ash  content  add  [.005]  0M0625 
percent  of  basis  price. 

Grain  Size:  Percent  through  28  mesh  Tyler  (30 
mesh  U.S.)  sieve 
For  each  1  percent  above  52  percent  deduct 
|0.04]  OM  percent  of  basis  price.  For 
each  1  percent  below  22  percent  add 
(0.02]  0025  percent  of  basis  price. 

O^r:  LC.U.M.S.A  color  units  2  (1958) 
For  each  1  unit  above  210  up  to  and 
including  245  deduct  (0.01]  0.015  percent 
of  basis  price.  For  each  1  unit  above  245 
up  to  and  including  280,  deduct  (OjOZ]  0j03 
percent  of  basis  price.  Far  each  1  unit 
above  280  up  to  and  including  315. 
deduct  (0.03]  0.045  percent  of  basis  price. 
For  each  1  unit  above  315,  deduct  [0.04] 
0.06  percent  of  basis  price. 
For  each  1  unit  below  125  down  to  and 
including  105,  add  [0.005]  00625  percent 
of  basis  price.  For  each  1  unit  below  105, 
add  (0.0075]  O009  percent  of  basis  price. 
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Other  materials  sabmitted  by  the 
CSCE  in  support  of  the  proposed  rule 
change  may  be  avaUable  upon  request 
pursuant  to  the  Freedom  of  Information 
Act  (5  U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  Part  145 
(1981)).  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOIA, 
Privacy  and  Sunshine  Acts  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  alignments  on  the 
proposed  amendments  should  send  such 
comments  to  Jane  K.  Stuckey.  Secretary. 
Commodity  Futures  Trading 
Commission.  2033  K  Street  N.W.. 
Washington,  D.C  20S81.  by  June  3, 1982. 
Such  comment  letters  will  be  publicly 
available  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  17  CFR  145.5  and  145.9. 

Issued  in  Washington.  D.C  on  April  28. 1982. 

lean  A  Webb. 

Deputy  Secretary  of  the  Commission. 

|FK  Ofic  BZ-IZIOS  Filed  5-3-aZ:  •:4S  amj 
BttJJNG  CODE  CSSI-OI-a 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Commmee  on 
Accreditation  and  Institiitional 
Eligibility;  Meeting 

agency:  Education  Department 
ACTION:  Notice  of  public  meeting. 

summary:  This  noUce  seU  forth  the 
proposed  agenda  of  a  policy  meeting  of 
the  National  Advisory  Committee  on 
Accreditation  and  Institutional 
Eligibility.  It  also  describes  the  functions 
of  the  Committee.  Notice  of  this  meeting 
is  required  under  the  Federal  Advisory 
Committee  Act  (5  U.S.C  Appendix  1. 
10(a)(2]).  This  document  is  intended  to 
notify  the  general  public  of  its 
opportunity  to  attend  and  to  participate. 
DATE  May  21. 1982.  9«)  ajn.  to  5«)  p.m. 
local  time.  One  hour.  ZHO  pjn.  to  3HX) 
p.m.  will  be  devoted  to  oral  input  from 
the  public.  During  the  hour,  speakers 
will  be  scheduled  to  make  formal  oral 
presentations  in  the  order  in  which 
requests  have  been  received.  Written 
material  may  be  submitted  at  any  time 
for  consideration  by  the  Advisory 
Committee.  It  must  be  relevant  to  the 
matters  under  consideration. 
address:  Room  300a  400  Maryland 
Avenue,  S.W..  Washington.  D.C.  20202. 
FOR  FURTHER  MFORMATMN  CONTACT 
Richard  J.  Rowe,  Director.  Eligibility  and 
Agency  Evaluation  Staff,  Office  of 
Postsecondary  Education.  400  Maryland 


Avenue.  SW.  (Room  303a  ROB-3),  U.S. 
Department  of  Education.  Washington. 
D.C  20202. 

The  National  Advisory  Committee  on 
Accreditation  and  Institutional 
Eligibility  is  authorized  by  Secticm  1206 
of  the  Higher  Education  Act  as 
amended  by  Pub.  L  96-375  (20  U5.C 
1145).  The  Committee  advises  the 
Secretary  of  Education  regarding  his 
responsibility  to  publish  a  list  of 
nationally  recognized  accrediting 
agencies  and  associations.  State 
agencies  recognized  for  the  approval  of 
public  postsecondary  vocationJal 
education  and  State  agencies  recognized 
for  the  approval  of  nurse  education.  The 
Conunittee  also  advises  the  Secretary 
regarding  policy  affecting  recognition  of 
accrediting  and  approval  bodies,  and 
institutional  eligibility  for  participation 
in  Federal  funding  programs. 

The  Advisory  Committee  will  review 
the  following  matters: 

1.  Proposed  revisions  in  the  criteria 
for  recognition  of  accrediting  agencies 
and  the  criteria  for  the  recogniti<Mi  of 
State  agencies  for  approval  of  public 
postsecondary  vocational  education. 

2.  What  constitutes  satisfactory 
compliance  with  the  criterion  which 
asks  agencies  to  demonstrate  that  they 
have  a  program  for  the  assessment  of 
the  vahdity  and  rehability  of  their 
accreditation  standards. 

3.  Ways  in  wfaidi  the  Department's 
recognition  and  eli^bility  processes  can 
be  strengthened.  The  role  of  the  triad 
(accrediting  bodies.  State  agencies,  and 
Federal  agencies)  in  eligibility 
determination,  tmd  termination. 

Request  for  oral  presentations  should 
be  submitted  in  writing  to  Richard  J. 
Rowe  (address  as  above).  Requests 
should  include  the  names  of  persons,  the 
organization  or  organizations  they 
represent  and  the  purpose  for  which  the 
presentation  is  requested.  Requests  must 
be  received  on  or  before  May  14. 1982. 
There  is  no  limit  on  submission  of 
written  material. 

A  record  will  be  made  of  the 
proceedings  of  the  meeting,  and  wiD  be 
available  for  public  inspection  at  the 
office  of  the  Eligibility  and  Agency 
Evaluation  Staff. 

Signed  at  Washington.  D.C  on  April  29. 
1982. 

Thomas  P.  Melady, 

Assistant  Secretary  for  Postsecondary 
Education,  Departnent  of  Education. 

|FK  Ooc  S2-I2as2  nied  S-3-S2:  a:45  ami 
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National  Advisory  Coundl  on 
Vocational  Education;  Meeting 
Ctwnges 

agency:  National  Advisory  Council  on 
Vocational  Education. 

action:  Amendment  of  notice. 

summary:  This  document  is  intended  to 
notify  the  public  of  changes  in  the  ^ 
Notice  of  Meeting  of  the  National 
Advisory  Council  on  Vocational 
Education  published  April  29. 1982  on 
Page  18407. 

The  times,  location,  and  agenda 
remain  the  same  except  that  the  Acting 
Executive  Committee  will  meet  in 
partially  closed  session  on  May  5, 1982 
from  1K)0  jf.m.  to  5:00  pan.  at  the 
National  Advisory  Council  on 
Vocational  Education,  425  13th  Street 
NW.  Suite  412.  Washington.  D.C.  The 
Acting  Executive  Committee  will  meet 
in  partially  closed  session  on  May  5  to 
discuss  staffing  needs,  to  review 
apphcations  for  Council  positions,  and 
review  internal  personnel  procedures. 

The  Council  also  will  meet  in  partially 
closed  session  at  the  Capitol  Holiday 
Inn,  500  C  Street  SW,  Washington.  D.C. 
on  May  6  from  approximately  11.-00  a.m. 
to  1:30  p.m.  to  discuss  staffing  needs, 
including  evaluation  of  current  Council 
staff  and  internal  Council  personnel 
procedures. 

These  meetings  will  be  closed  under 
the  authority  of  Section  10(d]  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463;  5  U.S.C  Appendix  I)  and 
imder  exemptions  (2]  and  (6)  contained 
in  the  Government  in  the  Sunshine  Act 
(Pub.  L  94-409.  5  U.S.C.  552b(c)  (2)  and 
(6).  These  discussions  will  touch  upon 
matters  that  would  disclose  information 
of  a  personal  nature,  which  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session. 

Summaries  of  the  activities  of  the 
closed  sessions  and  related  matters 
which  would  be  informative  to  the 
public  consistent  with  the  policy  of  Title 
5  U.S.C.  552b(c]  will  be  available  to  the 
public  within  14  days  of  the  meeting. 

Signed  at  Washington,  D.C,  on  April  3a 
1982. 

Raymond  C  Parrott. 

Executive  Director. 

IFK  Doc  SZ-122S1  Filed  i-i-tt  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and  Renewable 
Energy 

Energy  Conservation  Program  for 
Consumer  Products;  Representative 
Average  Unit  Costs  of  Energy 

AGENCY:  Office  of  Conservation  and 
Renewable  Energy,  DOE. 
action:  Notice. 

summary:  In  this  notice,  the  Department 
of  Energy  is  updating  the  representative 
average  unit  costs  of  four  residential 
energy  sources  used  in  the  energy 
conservation  program  for  consumer 
products.  The  four  sources  are 
electricity,  natural  gas.  No.  2  heating  oil 
and  propane.  This  program  was 
established  by  the  Energy  Policy  and 
Conservation  Act  (Pub.  L  94-163,  89 
Stat  917).  as  amended  by  the  National 
Energy  Conservation  Policy  Act  (Pub.  L 
95-619,  92  Stat  3266). 
EFFECTIVE  DATE:  The  representative 
average  unit  costs  of  energy  contained 
in  this  notice  will  become  effective  June 
3, 1982,  and  will  remain  in  effect  until 
further  notice. 
FOR  FURTHER  INFORMATION  CONTACT 

Thomas  S.  Gutman.  U.S.  Department  of 
Energy.  Office  of  Conservation  and 
Renewable  Energy.  Buildings  Energy 
Research  and  Development  Building 
Equipment  Division,  Test  and 
Evaluation  Branch,  Room  GH  068,  Mail 
Station  CE-113.1. 1000  Independence 
Avenue.  S.W..  Washington.  D.C.  20585, 
(202)  252-«127. 

SUPPLEMENTARY  INFORMATION:  Section 
323  of  the  Energy  Policy  and 
Conservation  Act  (Act) '  requires  that 
the  Department  of  Energy  POE) 
prescribe  test  procedures  for  the 
determination  of  the  estimated  annual 
operating  costs  and  other  measures  of 
energy  consumption  for  certain 
consumer  products  specified  in  the  Act. 
DOE  has  prescribed  test  procedures  for 
the  types  of  products  listed  in  Section 
322(a)(l)-{13)  of  the  Act  Those  test 
procedures  are  fotmd  in  10  CFR  Part  430. 
Subpart  B. 

Section  323(b)  of  the  Act  requires  that 
the  estimated  annual  operating  cost  of  a 
covered  product  be  calculated  from 
measurements  of  energy  use  in  a 
representative  average  use  cycle  and 


'  References  to  the  "Act"  refer  to  the  Energy 
Policy  and  Congervation  Act.  as  amended  by  the 
National  Energy  Conservation  Policy  Act. 


from  representative  average  unit  costs 
of  the  energy  needed  to  operate  such 
product  during  such  cycle.  The  section 
further  requires  DOE  to  provide 
information  regarding  the  representative 
average  imit  costs.  In  this  notice,  DOE  is 
updating  representative  average  unit 
costs  of  energy  for  use  wherever  such 
costs  are  needed  to  perform  calculations 
in  accordance  with  die  test  procedures. 
Most  notably,  these  costs  are  used 
under  the  Federal  Trade  Commission 
labeling  program  estabUshed  by  Section 
324  of  the  Act  and  in  connection  with 
advertisements  of  appliance  energy  use 
and  energy  costs  which  are  covered  by 
Section  323(c)  of  the  Act 

On  July  15, 1977,  DOE's  predecessor, 
the  Federal  Energy  Administration,  first 
published  representative  average  unit 
costs  of  residential  energy  for  use  in  the 
test  procedures  (42  FR  36549).  The  first 
update  of  the  representative  average 
unit  costs  of  energy  was  published  by 
DOE  on  June  27. 1979  (44  FR  37534),  and 
the  second  update  was  published  on 
December  1, 1980  (45  FR  79575). 
Effective  on  June  4. 1982.  the  cost  figures 
published  on  December  1, 1980,  will  be 
superseded  by  the  cost  figures  set  forth 
in  this  notice. 

DOE's  Energy  Information 
Administration  (EIA)  has  developed  the 
representative  average  unit  costs  of 
energy  found  in  this  notice.  These  costs 
were  generated  trom  the  ELA  Short- 
Term  Energy  Price  Projection  System, 
which  forecasts  prices  of  selected 
energy  products  based  on  changes  in 
world  oil  prices,  wellhead  natural  gas 
prices,  seasonal  patterns  in  retail  prices 
and  established  trends  in  margins  and 
operating  expenses.  Development  of  the 
representative  average  unit  costs  found 
in  this  notice  is  discussed  in  the 
November  1981  issue  of  ElA's  quarterly 
publication  of  historical  and  forecasted 
energy  consumption  and  prices,  "Short- 
Term  Energy  OuUook."  DOE/EIA  0202/ 
8.1.  Copies  of  this  report  are  available  at 
the  National  Energy  Information  Center, 
Forrestal  Building.  1000  Independence 
Avenue.  S.W..  Washington,  D.C.  20585. 

The  representative  average  unit  costs 
stated  in  Table  1  are  provided  pursuant 
to  Section  323(b)(2)  of  die  Act  and  will 
become  effective  Jime  3, 1982.  They  will 
remain  in  effect  until  further  notice. 

Issued  in  Washington.  D.C,  April  16, 1982. 
Joseph  |.  Tribbte. 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 
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Tabu  1.— flcpRESEifTATivE  Average  Unit  Costs  of  Energy  for  4  Resioemtml  Energy 

Sources  (1982) 


Tjpool 


Elertidly _ 

Natura)  gas.— 

No  2heabngai.. 

Propane..., _. 


In  oonwnon  lenis 


6.75«/W»l»«.. 
54.8«/tisnn* 
MCF*'. 

79.4«/griton>„ 


1657/ 


A*  raquired  by  lest  piooedw* 


S(U»75/k«Mi_ 

aaoooo54&/Bki.. 


000000090/Bki.. 

Oj00ooae73/e«i- 


'B*|  ttnto  (or  British  themai  KiiL 

'kVNl  Mfids  for  Mowatt  hour 

•1  IIWhR3.4l3Btus. 

« 1  tfiortrt  100,000  Btu's^ 

*MCF  standi  tar  1.000  cuUc  leM. 

'For  tha  purooses  of  the  table.  1  aJac  tool  o(  natwal  gas  has  an  energy  equvatence  of  1  016  Btu's. 

'For  the  purposes  a«  Ih*  taUe.  1  galon  a(  No  2  haabng  oil  has  an  energy  eourvaience  ol  138.700  Ski**. 

•For  the  pivpaaes  ol  ttis  tatue,  1  galon  of  liquK)  propane  has  an  energy  equwaienoe  of  91.000  Btu's. 
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Economic  Regulatory  Administration 

(Docket  No.  ERA-FC-79-012;  FC  Case  Nos. 
55119-9044-01,  02,  03-121 

General  IMotors  Corp.;  Proposed 
Modification  of  Order  Granting 
Permanent  Fuels  Mixture  Exemptions 

agency:  Economic  Regulatory 
Admrnistration,  DOE. 
ACTION:  Notice  and  proposed 
modification  of  order  granting 
permanent  fuels  mixture  exemptions  to 
General  Motors  Corporation  Boilers  1,  2 
and  3  installed  at  the  Oklahoma  City, 
Oklahoma  Assembly  Division  Plant 

On  September  18, 1980,  the  Economic 
Regulatory  Administration  (ERA)  issued 
an  Order  granting  permanent  fuels 
mixture  exemptions  to  General  Motors 
Corporation  (GM)  to  permit  the  use  of 
natural  gas  in  a  mixture  with  coal  in 
BoUers  1,  2  and  3  at  its  Assembly 
Division  Plant  in  Oklahoma  City, 
Oklahoma.  The  Order,  published  in  the 
Federal  Register  on  September  24, 198a 
at  45  FR  63330,  exempts  these  three 
units  from  the  prohibitions  of  section  202 
of  the  Powerplant  and  Industrial  Fuel 
Use  Act  of  1978, 42  U.S.C.  8301  et  seq. 
(FUA  or  the  Act),  which  prohibits  the 
use  of  natural  gas  or  petrolemn  as  a 
primary  energy  source  by  a  new  major 
fuel-burning  installation  (MFBI). 

ERA  granted  the  permanent  fuels 
mixture  exemptions  to  GM  subject  to 
the  terms  and  conditions  required  by  the 
final  rules  which  were  in  effect  at  that 
time  (45  FR  38276)  Qune  6. 1980).  By 
letter  dated  December  8, 1981,  GM 
requested,  pursuant  to  10  CFR  501.101- 
501.103,  that  ERA  modify  the  exemption 
Order  so  as  to  delete  the  foiulh  term  and 
condition  of  the  Order  (45  FR  6331-32). 
That  term  and  condition  requires  GM  to 
file  an  annual  report  with  ERA  regarding 
its  energy  usage  in  the  exempt  units,  as 
follows: 


In  accordance  with  the  reporting 
requirement  in  10  CFR  503.38(g],  CM  wiD 
submit  an  annual  report  to  the  Economic 
Regulatory  Administration,  Case  Control  Unit 
(Fuel  Use  Act).  Box  4629,  Room  3214,  2000  M 
Street  N.W.,  Washington.  DC  20461.  each 
year,  within  one  month  following  each 
anniversary  of  the  effective  date  of  the 
exemption  granted  herein,  including  the 
following: 

•  A  certified  statement  of  Ae  percentage  of 
natural  gas  used  in  each  exempted  unit 
(boilers  1.  2  and  3)  by  identifying  the  actual 
quantities  of  coal  (in  tons)  and  natural  gas  (in 
MCF)  used  during  the  reporting  year,  as  well 
as  the  higher  heating  value  (in  Btu's  per  lb.. 
per  MCF)  of  those  hiels. 


The  certification  of  fuel  use  must  be 
executed  by  a  duly  authorized  representative 
of  CM. 

GM  states  that  this  reporting 
requirement  is  unduly  burdensome  and 
could  lead  to  the  release  of  proprietary 
business  data.  Fiirther,  GM  states  that 
ERA'S  revised  final  rules  (46  FR  59872, 
December  7, 1981)  no  longer  require  that 
the  recipient  of  a  permanent  fuels 
mixture  exemption  under  10  CFR 
503.38(d]  submit  an  annual  fuel  use 
report 

Based  upon  its  review  of  GM's 
December  8, 1981  request  and  the  record 
in  this  matter,  ERA  has  determined  to 
conunence  a  proceeding  to  modify  the 
above-described  exemptioo  Order. 
Further,  ERA  agrees  that  the  revision  of 
its  final  rules  so  as  to  delete  the  annual 
fuel  use  reporting  requirement  from  10 
CFR  503.38(d)  constitutes  "significantly 
changed  circimistances"  with  respect  to 
the  applicabilify  of  these  exemptions  to 
GM.  as  provided  for  in  10  CFR 
501.102(b). 

This  Notice  and  Proposed 
Modification  will  serve  as  notice  under 
10  CFR  501.101(d)  of  ERA'S  proposed 
action  with  respect  to  the  G^er  to  the 
person  upon  whom  the  Order  was 
served  in  the  original  proceedings.  A 


person  who  was  a  party  to  the  origjnal 
proceedings  culminatii^  in  the  Order 
may  file  a  written  response  to  this 
Notice  within  30  days  of  its  pubiicatioa 
in  the  Federal  Register  (June  3, 1982).  If 
ERA  receives  no  response,  the  [Ht>posed 
modification  will  become  effective, 
without  further  action  on  the  |>art  of 
ERA.  30  days  after  the  date  of  the 
publication  in  the  Federal  Register. 

ADDRESS:  All  comments  should  be 
addressed  to  Public  Hearing 
Management,  Docket  No.  ERA-FC-79- 
012.  Department  of  Energy.  Room  7148, 
12th  Street  and  Pennsylvania  Avenue, 
NW^  Washington,  D.C  20461. 

Issued  in  Washington.  D.C.  April  26. 1962. 

lamM  W.  Worianaa. 

Director,  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 

(FR  Doc  8Z-UIB1  FilMl  S-3-82:  •:45  an) 
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Office  of  Hearings  and  Appeals 

Issuance  of  Proposed  Decisions  and 
Orders.  Weeic  of  March  22  Ttirough 
March  26, 1982 

During  the  week  of  March  22  through 
March  26. 1982.  the  proposed  decisions 
and  orders  summarized  below  were 
issued  by  the  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
with  regard  to  applications  for 
exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
I^rt  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  pubUcation  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first 

The  proceduiral  regulations  provide 
that  an  aggrieved  parfy  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 
proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 
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Copies  of  the  full  text  of  these 
proposed  decisions  and  orders  are 
available  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
Room  1111.  New  Post  Office  Building. 
12th  and  Pennsylvania  Avenue  N.W., 
Washington,  D.C.  20461,  Monday 
through  Friday,  between  the  hours  of 
1:00  p.m.  and  5:00  p.m.,  except  federal 
holidays. 
George  B.  Bieznay. 

Director,  Office  of  Hearings  and  Appeals. 
Apnl  26. 1982. 

Monsanto  Company,  BEE-1618 

Monsanto  Company  filed  an  Aplication  for 
Exception  from  the  provisions  of  10  CFR 
211.67.  The  exception  request,  if  granted, 
would  result  in  the  issuance  of  additional 
entitlements  to  the  firm  with  respect  to  the 
crude  oil  inventory  which  the  firm  states  it 
established  for  a  new  refinery  located  at 
Lake  Charles.  Louisiana.  On  March  25, 1982. 
the  Department  of  Energy  issued  a  Proposed 


Decision  and  Order  which  determined  that 
the  exception  request  be  denied. 

FrankRofinoU  HEE-0010 

Frank  Rofinot  filed  an  AppUcation  for 
Exception  fixtm  the  requirement  to  file  Form 
EIA-9A.  No.  2  Distillate  Price  Monitoring 
Report.  The  exception  request,  if  granted, 
would  permit  Rofinot  to  be  relieved  of  the 
obligation  to  file  Form  EIA-9A.  On  March  23. 
1982.  the  Department  of  Energy  issued  a 
Proposed  Decision  and  Order  which 
determined  that  the  exception  request  be 
granted. 

|FR  Doc.  82-12029  Filed  5-3-S2:  B:4S  am] 
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Cases  Filed;  Week  of  March  19, 
Through  March  26, 1982 

During  the  week  of  March  19,  through 
March  26, 1982,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 


were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regtilations,  10 
CFR  Part  205  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  conunents 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  D.C  20461. 
April  26. 1982. 
George  B.  Brezany, 
Director,  Office  of  Hearings  and  Appeals. 


List  of  Cases  Received  by  the  Office  of  Hearings  ano  Appeals 

[Week  01  Mar.  19  through  Mar.  26.  1962] 


Date 


Name  and  location  ol  applicant 


Case  No. 


Typeol  Submisalon 


Mar.  19. 1962.. 


Office  o(  Special  Counsel  (Arco)  Washington,  D.C. 


HnZ-0034.. 


Mar.  19. 1982.. 


T  ft  S  Refining  Company.  Washington.  O.C.. 


HRD-0039.. 


Mar  22.  1982 

Mar.  22. 1962 

Mar  26, 1962 

Mar.  26. 1962 


Mar  26,  1982.. 


Hamilton  Brothers  Petroleum  Corporation,  Houston.  Texas . 

Hamilton  Brothers  Petroleum  Corporation.  Houston,  Texas 

Department  of  Interior  Reston,  Virginia _ _. 

Sierra  Oub  Legal  Defense  Fund.  Inc  .  Denver.  Colorado 

Texaco,  mc.,  Whit©  Plains,  New  York 


HRH-0006.. 


HRD-0(MO.. 


HEE-0019.. 
HFA-0048.. 


HRH-0012.. 
HRO-0041 


Inleriocutory  Order.  H  granted:  Atlantic  RichfiaU  Company  wouM  be  compellad 
to  produce  further  discovery  pursuant  to  the  Jura  10.  1961  Decision  and 
Order  (Case  No.  BflD-1234)  issued  to  the  linn  by  the  Office  of  Hearings  and 
Appeals. 

Motion  for  Discovery.  If  granted:  Discovery  wouM  be  granted  to  T  A  S  Refining 
Company  in  connection  with  the  Statement  of  Obtectiorw  submitted  in 
response  to  the  Proposed  Remedial  Order  (Case  No.  HRO-0009)  Issued  to 
the  firm. 

Request  for  Evidentiary  Hearing.  If  granted:  An  evidentiary  hearing  wouM  be 
convened  in  connection  with  tfw  Statement  of  OI>|ectx}ns  submitted  by 
Hamilton  Brothers  Petroleum  Corporation  in  response  to  the  Octot>er  2,  1982, 
Proposed  Remedial  Order  (Case  No.  HRO-0008)  issued  to  the  firm. 

Motnn  for  Discovery.  If  granted:  Discovery  woukj  be  granted  to  Hamilton 
Brotfiers  Petroleum  Corporation  in  connectioa  with  the  statement  of  Objec- 
tkins  sutxnitted  in  response  to  the  October  2,  1981.  Proposed  Remedial 
Order  (Case  No.  HfKMX)08)  issued  to  the  firm  by  the  Office  of  Enforcement 

Price  Exceptkxt.  If  granted:  The  Department  of  Interior  wouM  be  permitted  to 
recertify  tlw  crude  oil  produced  from  the  OSC  797  lease  in  tlie  Quif  of  Mexico 
to  market  prices  lor  sales  to  CPI  Refining,  Inc. 

Appeal  of  an  Information  Request  Denial  If  granted:  The  Information  Request 
Denial  issued  by  the  Ottice  of  Freedom  of  mformatnn  and  Privacy  Acts  wouki 
be  rescinded  and  tfie  Sierra  Ckjb  Legal  Defense  Fund,  Inc.  wouM  receive 
access  to  environmental  analyses  performed  t>y  tfw  DOE 

Motk>n  for  Discovery  and  Request  lor  Evidentiary  Hearing.  If  granted:  Discovery 
would  be  granted  and  an  evidentiar/  heanng  wouM  be  convened  m  connec- 
tion with  ttie  Statement  of  Objections  submitted  by  Texaco,  Inc.  ki  response 
to  tfie  Proposed  Remedial  Oder  (Case  Na  HRO-0012)  issued  to  the  firm. 


Notices  of  Objection  Received 

[Weak  of  Mar.  19  to  Mar.  26. 1962} 


Oato 

Name  and  kx»tion  of  applk»nt 

CaseNa 

Mar.  19,  1962 „._ 

West  Coast  OH  Company,  Los  Angeles,  CA _.    

BEE-1S87 

(PR  Doc  82-12030  Filed  5-3-82:  8:4S  am] 
BtUJNQ  COOE  8480-01-11 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

(CC  Docket  No*.  82-221, 82-622, 82-223. 
82-224,  and  82-225;  RIe  Nos.  21577-CD-F- 
4-81,  21900-CO-P-4-81,  22209-CD-2-81. 
22217-CD-P-2-81.  2221&-CD-P-81] 

Cullman  Mobile  Ptione,  inc.,  et  al^ 
Hearing  Designation  Order 

In  the  matter  of  applications  of 
Cullman  Mobile  Phone.  Inc.  (CC  Docket 
No.  82-221,  File  No.  21577-CD-P-4-81) 
for  authority  to  construct  additional 
facilities  to  operate  Station  KWU213  on 
frequencies  454.100  MHz  and  454.225 
MHz  and  control  and  repeater  facilities 
on  frequencies  72.32  and  75.54  MHz  in 
the  Domestic  Public  Land  Mobile  Radio 
Service  at  Centerville,  Alabama, 
American  Mobilephone  of  Alabama,  Inc. 
(CC  Docket  No.  82-222.  File  No.  21900- 
CD-P-4-81 )  for  authority  to  construct 
additional  facilities  to  operate  Stadon 
KIJ352  on  frequencies  454.100.  454.225. 
454.300  and  454.325  MHz  in  the 
Domestic  Public  Land  Mobile  Radio 
Service  at  Birmingham,  Alabama, 
Telpage  Limited,  Inc.  (CC  Docket  No. 
82-223,  File  No.  22209-CD-P-2-81)  for 
authority  to  construct  additional 
facilities  to  operate  Station  KIE366  on 
frequencies  454.100  and  454.225  MHz  in 
the  Domestic  Public  Land  Mobile  Radio 
Service  at  Birmingham,  Alabama  and 
(CC  Docket  Nc  82-224.  File  No.  22217- 
CD-P-2-81)  for  authority  to  construct 
additional  facilities  to  operate  Station 
KIE366  on  frequencies  454.300  and 
454.325  MHz  in  the  Domestic  Public 
Land  Mobile  Radio  Service  at  Pell  City, 
Alabama,  and  Gordon  C.  Oglefree  d.b.a. 
Sylacauga  Paging  Service  (CC  Docket 
No.  82-225,  File  No.  22215-CD-P-81)  for 
authority  to  construct  a  new  two-way 
station  to  operate  on  frequency  454.300 
MHz  in  the  Domestic  Public  Land 
Mobile  Radio  Service  at  Sylacauga, 
Alabama. 

Adopted:  April  22, 1982. 
Released:  April  27, 1982. 

1.  Presently  before  the  Chief,  Mobile 
Services  Division,  pursuant  to  delegated 
authority  are  the  captioned  applications 
of  Cullman  Mobile  Phone.  Inc. 
(Cullman).  American  Mobilephone  of 
Alabama,  Inc.  (American),  Telpage 
Limited,  Inc.  (Telpage),  and  Gordon  C. 
Ogletree  d.b.a.  Sylacauga  Paging  Service 
(Sylacauga).  Cullman's  application  for 
frequencies  454,100  and  454.255  MHz  is 
electrically  mutually  exclusive  with  the 
applications  of  American  and  Telpage 
for  these  frequencies.  American's 
request  for  frequency  454.300  MHz  is 
electrically  mutually  exclusive  with  the 
request  of  Telpage  and  Sylacauga  for 


this  frequency.  Lastly,  American's  and 
Telpage's  proposals  to  operate  on 
frequency  454.325  MHz  are  electrically 
mutually  exclusive.  Therefore,  a 
comparative  hearing  will  be  held  to 
determine  which  applicant  or  applicants 
would  beftter  serve  Oie  public  interest. 
Except  to  the  extent  indicated  below, 
we  find  that  Cullman,  American, 
Telpage  and  Sylacauga  are  legally, 
technically,  and  otherwise  qualified  to 
construct  and  operate  the  proposed 
facilities. 

2.  After  reviewing  the  need  showings 
of  Cullman  and  Telpage,  we  are  unable 
to  find  that  need  has  been  demonstrated 
for  the  two  base  station  frequencies 
proposed  in  each  of  the  applications. 

3.  Cullman  Need  Showing.  Cullman 
has  submitted,  in  accordance  with 
Section  22.516  of  the  Rules,  data 
showing  actual  traffic  loading  on  its 
existing  frequency  and  stated  that  it 
holds  24  orders  for  additional 
subscribers.  Our  review  of  this  data 
indicates  that  Cullman  has 
demonstrated  a  clear  need  for  only  one 
of  the  two  additional  frequencies 
requested.  •  Therefore,  we  will  designate 
an  issue  of  whether  Cullman  has 
demonstrated  a  need  for  more  than  one 
additional  frequency. 

4.  Telpage  Need  Showing.  In  both  of 
its  applications,  Telpage  has  submitted 
traffic  loading  studies  and  prospective 
subscriber  surveys.  Based  on  our 
analysis  of  the  traffic  loading  data  and 
the  surveys,  we  have  determined  that 
Telpage  has  clearly  justified  only  one 
frequency  at  each  of  the  proposed 
locations.  The  prospective  subscriber 
survey  cannot  be  used  to  justify  more 
than  one  additional  frequency  under  the 
interim  need  standards  adopted  in  the 
Further  Notice  of  Proposed  Rulemaking 
in  CC  Docket  20870,  84  FCC  2d  857 
(1981).  As  the  Commission  indicated  in 
that  NPRM,  an  applicant  requesting 
more  than  an  addttional  frequency  is 
required  to  demonstrate  need  based  on 
held  orders  and  not  prospective 
subscriber  projections.  Since  Telpage.  in 
both  of  its  applications,  has  not 
demonstrated  a  need  for  more  than  one 
additional  frequency,  we  will  designate 
an  issue  of  whether  "Telpage's  request 
for  two  frequencies  in  each  application 
should  be  granted. 

5.  Accordingly,  it  is  ordered,  pursuant 
to  Section  309  of  the  Commtmications 
Act  of  1934.  as  amended,  that  the 
applications  of  Cullman  Mobile  Phone. 
Inc.,  File  No.  21577-CD-P-4-81, 


American  Mobilephone  of  Alabama, 
Inc.,  File  No.  21900-CD-P-4-81,  Telpage 
Limited,  Inc.,  File  Nos.  22209-CD-P-2-«l 
and  22217-CD-P-2-81,  and  Gordon  C. 
Ogletree  d.b.a.  Sylacauga  Paging 
Service.  File  No.  22215-CD-P-81,  are 
designated  for  hearing  in  a  consolidated 
proceeding  upon  the  following  issues: 

(a)  To  determine  whether  Cullman  has 
demonstrated  adequate  public  need  for 
more  than  one  frequency; 

(b)  To  determine  whether  Telpage.  in 
each  of  its  apphcations.  has       ' 
demonstrated  adequate  public  need  for 
more  than  one  frequency; 

(c)  To  determine  on  a  comparative 
basis,  the  nature  and  extent  of  service 
proposed  by  each  appUcant.  including 
the  rates,  charges,  maintenance, 
personnel  practices,  classifications, 
regulations,  and  facilities  pertaining 
thereto: 

(d)  To  determine  on  a  comparative 
basis,  the  areas  and  populations  that 
each  applicant  will  serve  within  the 
prospective  interference-free  areas 
within  the  39  dBu  contours,*  based  upon 
the  standards  set  forth  in  Section 
22.504(a)  of  the  Commission's  Rules.* 
and  to  determine  and  compare  the 
relative  demand  for  the  proposed 
services  in  said  areas;  and 

(e)  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  what  disposition  of  the 
referenced  appUcations  would  best 
serve  the  public  interest,  convenience 
and  necessity. 

6.  It  is  further  ordered,  that  the  burden 
of  going  forward  with  the  introduction  of 
evidence  and  the  burden  of  proof  of 
Issue  5(a)  is  placed  on  Cullman  and  that 
the  burden  of  going  forward  with  the 
introduction  of  evidence  and  the  burden 
of  proof  on  Issue  5(b)  is  placed  on 
Telpage. 

7.  It  is  further  ordered,  that,  with 
respect  to  Issues  5(c)  and  5(d),  the 
burden  of  proof  and  the  burden  of 
proceeding  with  the  introduction  of 
evidence  are  placed  on  each  of  the 
applicants,  as  to  how  issues  affect  them. 


'  Cullman's  application  was  RIed  prior  to  the 
effective  date  of  the  interim  need  standards  adopted 
in  CC  Docket  20670.  Using  our  prior  standard,  we 
have  determined  that  the  additional  24  subscribers 
can  be  accommodated  by  the  addition  of  one 
channel. 


*For  the  purpoae  of  this  proceeding,  ttie 
interference-firee  area  is  defined  as  the  area  within 
the  39  dBu  contour  as  calculated  from  {  22.504.  in 
which  the  ratio  of  desired-to-undesired  signal  is 
equal  to  or  greater  than  R  in  FCC  Report  Na  R- 
6404.  equation  & 

'Section  22.S04(a)  of  the  Commission's  Rules  and 
Regulations  describes  a  field  strength  contour  of  39 
decibels  above  one  microvolt  per  meter  as  the  limits 
of  the  reliable  service  area  for  base  stations 
engaged  in  two-way  communications  service  on 
frequencies  in  the  450  MHz  band  Propagation  data 
set  forth  in  {  22.5040))  are  the  proper  bases  for 
establishing  the  location  of  service  contours  P 
(50.50)  for  the  facilities  involved  in  this  proceeding. 
(The  applicants  should  consult  with  the  Bureau 
counsel  with  the  goal  of  reaching  Joint  technical 
exhibits.) 
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and  that  tbe  ultioaate  burden  of  proof 
with  respect  to  Imue  5(e)  is  similarly 
placed  OB  each  of  the  appHcanta. 

8.  It  is  further  ordered,  that  the 
hearing  shall  be  held  at  a  time  and  place 
and  before  an  Administrative  Law  Judge 
to  be  specified  in  a  subsequent  Order. 

9.  It  is  further  ordered  that  the  Chief. 
CoQunon  Cacrier  Bureau,  is  made  a 
party  to  the  proceeding. 

10.  It  is  further  ordered,  that  the 
applicants  shall  &Ie  written  notices  of 
appearance  under  §  1.221  of  the 
Commission's  Rules  within  20  days  of 
the  release  date  of  this  Order. 

11.  The  Secretary  shall  cause  a  copy 
of  this  Order  to  be  pofolished  in  the 
Federal  Register. 

Willinn  F.  AcHer. 

Chief.  Mobile  Services  Division.  Common 

Carrier  Bureau. 

fFR  Doc-  B-12DB7  Firetf  S-3-82:  &45  amj 
MIXING  C006  (riZ-OI-M 


(BC  Docket  Noa^  82-22S,  t2-229^  and  12- 
230;  Fila  Noa.  BPH-«1Q226AB.  BPH- 
810313AB,  and  BPH-810313AC1 

Murphy  Broadcasting,  Inc.,  et  af.; 
Hearing  PeslgnaBon  Orders 

In  the  natter  of  appUcations  of 
Murphy  Broadcasting.  Inc.,  Needles, 
California.  Req:  97.9  MHz,  Channel  25a 
50  kW  (H&VJ.  minus  281  feet  (BC  Docket 
No.  82-228.  File  No.  BPH-810228AB); 
Colorado  River  Radio,  Inc..  Needles. 
California,  Req:  97.9  MHz.  Chaimel  25a 
2.8  kW  (H&V),  1,573  feet  (BC  Docket  No. 
82-229.  File  No.  BPH-810313AB);  and 
Veach  and  Associates,  Needles, 
California.  Req:  97.9  MHz,  Channel  250, 
14.06  kW  [H*  V].  minus  252  feet  (BC 
Docket  No.  82-230,  File  No.  BPH- 
810313AC). 

Adopted:  April  22, 1912. 

Released:  April  27, 1982. 

1.  The  Commission,  by  the  Chief. 
Broadcast  Bureau,  acting  pursuant  to 
delegated  aaihortty.  has  under 
consideration  (i)  the  above-captioned 
mutually  exdioive  applications  filed  by 
Marphy  Broadcasting.  Inc.;  Colorado 
River  Radio,  Inc.;  and  Veach  and 
Associates:  and  (ii)  petitioos  to  deny 
filed  by  Veach  and  Associates. ' 


■  Bothpeffiions  t»d«ny  are  esMntially  petitions 
to  specify  issues.  Murphy  Broadcastingi  inc's 
application  was  tendered  Cor  filing  oa  Kebnmry  2& 
19S1.  Cotorado  River  Radio.  lac.  and  Veach  and 
Associates  tendered  their  applications  on  March  13. 
1991.  Accordingly,  the  predesigpation  issue  plcadii^ 
procedures  of  former  Sections  1.522  and  1.584  of  the 
Rules  are  not  applicable.  Since  the  Commisaioa's 
Report  and  Order  in  re  Revised  Procedures  for  the 
Processing  of  Contested  Broadcasting  Applications; 
Amendments  of  Part  7  of  lie  Commiasian  a  RuJes. 
72  FCC  2d  202.  45  RK  2d  1220  (19791.  directed  the 
deletion  of  aU  issue  pleadings  in  pending  ca«es.  the 
matters  sought  to  be  raised  in  these  petitions  have 


2.  Veacktiad  Associates.  Section 
73.1125  of  the  Commissiofi's  RmIcs 
requires  that  the  main  studio  of  an  FM 
station  be  located  writhm  the  city  of 
license,  but  lh«t  on  a  showing  of  good 
cause  the  maiD  studio  may  be  located 
outside  tb*l  ceaMuntty.  Veach  and 
Associates  ptoimses  to  locate  its  main 
studio  1.5  aules  NW  of  Needles  on 

interstate  40  and  has  failed  to  suiimit 
the  required  shtjwing  of  good  cause. 
Under  these  circumstances,  we  beUeve 
that  adequate  justification  has  not  been 
provided  for  the  proposed  studio 
location.  Accordingly,  an  issue  will  be 
specified. 

3.  Colorado  River  Radia  Inc.  proposes 
to  locate  the  transmitter  for  its  Needles, 
California  station  across  the  Colorado 
River  in  a  Class  C  zone  0.8  miles 
northeast  of  Oatman,  Arizona.  As 
Colorado  River  correctly  observes,  the 
proposed  relocation  would  as  a  Class  C 
FM  station,  result  in  substandard 
mileage  separation  to  one  station, 
whereas  based  on  the  Class  B  to  Class  C 
spsdng  requirements,  its  proposed 
facility  would  not  be  short-spaced  to 
any  station.  In  order  to  obviate  this 
situation,  we  have,  as  a  matter  of  policy 
waived  |J  73.206(bKl)  and  73.207(b)  of 
our  Rules  and  permitted  an  FM  station 
similarly  situated  to  locate  its  antenna- 
transmitter  site  in  a  Class  C  zone 
condition<»d  on  maintaining  Class  B 
facilities.  Dvubleday  Broadcasting  Co., 
Inc..  46  RR  2d  1577  (1980).  This  would 
avoid  the  substandard  mileage 
separation.  Colorado  River  has  stated 
that  It  will  accept  a  grant  of  its 
application  with  a  condition  that  it 
maintain  equivalent  Class  B  facihties. 
Accortfingly.  Colorado  River's  request 
for  waiver  of  §5  73.206(b)  and  73.207(b) 
is  granted  and  a  condition  on  the  grant 
of  its  apptication,  if  it  wins  the  hearing, 
will  state  that  rt  will  operate  as  a  Clciss 
B  station. 

4.  Data  submitted  by  fhe  applicants 
indicate  that  there  would  be  a 
significant  (fifference  in  the  size  of  the 
areas  and  populations  which  would 
receive  service  fi^m  the  proposals. 
Consequently,  for  the  purpose  of 
comparison,  the  areas,  and  populations 
which  would  receive  FM  service  of  1 
mV/m  or  greater  intensity,  together  with 
the  availability  of  other  primary  aural 
services  in  such  areas,  will  be 
considered  under  the  standard 
comparative  issues,  for  the  purpose  of 
determining  whether  a  comparative 
preference  should  accrue  to  any  of  the 
applicants. 


not  been  considetad.  Accordiagljr.  an  ayporliuuty  to 
raise  angt  all*gati*iu  contaiaed  Ihsnin  will  b« 
afforded  ttw  p«rtia*fost-deaignatioa  ptirsvaoi  to 
i  1.229. 


5.  Except  as  mdicated  by  the  issues 
specified  below,  the  applicaits  are 
quahfied  to  construct  and  operate  as 
proposed.  However,  since  the  proposals 
are  mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

6.  Accordingly,  it  is  ordered,  that, 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consohdated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  upon 
the  following  issues: 

1.  To  determine,  with  respect  to  the 
proposal  of  Veach  and  Associates, 
whether  good  cause  exists  for  locating 
the  main  studio  outside  the  city  of 
license,  within  the  meaning  of  Section 
73.1125  of  the  Commission's  Rules. 

2.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  best  serve  the  public  interesL 

3.  To  determine,  in  the  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

7.  It  is  further  ordered,  that,  in  the 
event  that  the  application  of  Colorado 
River  Radio,  Inc.  is  granted,  it  will  be 
conditioned  upon  Colorado  River 
maintaining  the  station  as  a  class  B 
facihty. 

8.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall, 
pursuant  to  §  1.221(c)  of  the 
Commission's  Rules,  in  person  or  by 
attorney,  within  20  days  of  the  mailing 
of  this  Order,  file  with  the  Comjnission 
in  triplicate  a  written  appearance  stating 
an  mtention  to  appear  on  the  date  fixed 
for  the  hearing  and  to  present  evidence 
on  the  issues  specified  in  this  Order. 

9.  It  is  further  ordered,  that  the 
applicants  herein  shall,  pursuant  to 
section  311(a)(2)  of  tbe  Communications 
Act  of  1934,  as  amended,  and  9  73.3594 
of  the  Connnission's  Rules,  give  notice 
of  the  hearing  (either  individually  or.  if 
feasible  and  consistent  with  the  Rules, 
jointly)  within  the  time  and  in  the 
manner  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§73.3Se4(g)  of  the  Rules. 

Federal  Communications  Coimnfsston. 

Larry  D.Eads, 

Chief,  Broadcaat  FaciHtiea  Diviaiom. 

|FR  Doc.  aZ-TZOM  Filed  9-3-ae  8M«  ain| 

BUiJim  cooe  *7i»-«i-« 
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FEDERAL  HOME  LOAN  BANK  BOARD 

[No.AC-irai 

Provident  Federal  Savings  A  Loan 
Association  Lincoln,  Nebrasita;  Final 
Action  Approval  of  Conversion 
Applications 

April  29. 1982. 

Notice  is  hereby  given  that  on  April 
15, 1982.  the  Federal  Home  Loan  Bank 
Board,  as  operating  head  of  the  Federal 
Savings  and  Loan  Insurance 
Corporation  ("Corporation"),  by 
Resolution  No.  82-286  approved  the 
application  of  Provident  Federal  Savings 
and  Loan  Association.  Lincoln. 
Nebraska  ("Association"),  for 
permission  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Secretariat  of  said  Corporation. 
1700  G  Street.  N.W..  Washington.  D.C 
20552  and  at  the  Office  of  the 
Supervisory  Agent  of  said  Corporation 
at  the  Federal  Home  Loan  Bank  of 
Topeka,  No.  3  Townsite  Plaza,  120  East 
6th  Street.  Topeka,  Kansas  66603. 

By  the  Federal  Home  Loan  Bank  Boaid. 
J.  J.  Finn. 
Secretary. 

fFR  Doc  SZ-iacM  Piled  S-3-SZ:  8:4S  ain| 
BILL1NQ  COOE  C72(M>1-4I 


FEDERAL  MARITIME  COMMISSION 

Notice  Of  Agreements  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreements  have  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shippipng  Act.  1916,  as 
amended  (39  Stat.  733,  75  Stat  763,  46 
U.S.C.  814). 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  of  the  agreements 
and  the  justifications  offered  therefor  at 
the  Washington  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
N.W..  Room  10327;  or  may  inspect  the 
agreements  at  the  Field  Offices  located 
at  New  York.  N.Y.:  New  Orleans, 
Louisiana;  San  Francisco,  California; 
Chicago,  niinois;  and  San  )uan,  Puerto 
Rico.  Interested  parties  may  submit 
comments  on  each  agreement,  including 
requests  for  hearing,  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573,  on  or  before 
May  24, 1982.  Comments  should  include 
facts  and  argimients  concerning  the 
approval,  modification,  or  disapproval 
of  the  proposed  agreement.  Comments 
shall  discuss  with  particularity 
allegations  that  the  agreement  is 
unjustly  discriminatory  or  unfair  as 


between  carriers,  shippers,  exporters, 
importers,  or  ports,  or  between 
exporters  from  the  United  States  and 
their  foreign  competitors,  or  operates  to 
the  detriment  of  the  conunerxx  of  the 
United  States,  or  is  contrary  to  the 
public  interest,  or  is  in  violation  of  the 
Act 

A  copy  of  any  comments  should  also 
be  forwarded  to  the  party  filing  the 
agreements  and  the  statement  should 
indicate  that  this  has  been  done. 

A^«ement  No.  T-2598-2. 

Flung  party:  Mr.  Charles  M.  Rowland. 
Port  Director,  Canaveral  Port  Authority, 
P.O.  Box  267,  Cape  Canaveral  Florida 
32920. 

Summary:  Agreement  No.  T-259B-2. 
between  the  Canaveral  Port  Authority 
(CPA)  and  Eller  &  Company,  Inc.  (Eller) 
modifies  the  basic  agreement  between 
the  parties  under  which  CPA  grants 
Eller  the  exclusive  right  to  perform 
handling,  loading  or  unloading  of  cargo 
(exclusive  of  stevedoring  services)  on 
imleased  Port  property.  The  purpose  of 
the  modification  is  to  remove  certain 
facilities  and  land  areas  owned  by  CPA 
from  the  basic  agreement 

A^ement  No.  T-3065-3. 

Filing  party:  Mr.  Einar  C.  Petersen. 
Senior  Dieputy,  City  of  Long  Beach.  P.O. 
Box  570,  Long  Beach.  California  90801. 

Summary:  Agreement  No.  T-3065-3 
between  the  City  of  Long  Beach  (City) 
and  Great  Lakes  Carbon  Corporation 
(GLCC)  modifies  the  basic  agreement 
between  the  parties  which  provides  for 
the  lease  to  GLCC  of  certain  premises  at 
Long  Beach.  California,  to  be  used  to 
conduct  a  proprietary  dry  bulk 
petroleum  derivative  stockpiling  and 
storage  operation  thereon.  The  purpose 
of  the  modification  is  to  adjust  the  rental 
as  provided  in  the  lease  to  provide  that 
GLCC  shall  pay  to  the  City  $6,732  per 
month  for  the  leased  premises. 

Agreement  No.  T-4042. 

Filing  party:  Mr.  J.  H.  Fox,  Director 
Marine  Services,  Port  of  Seattle,  P.O. 
Box  1209,  Seattle.  Washington,  98111. 

Summary:  Agreement  No.  T-4042  is  a 
Prefential  Assignment  Agreement 
between  the  Port  of  Seattle  (Port)  and 
Seattle  Stevefore  Company  (SSC),  and 
provides  for  the  lease  by  the  Port  to  SSC 
of  31.622  acres  of  black-topped  land 
within  the  Terminal  18/20  complex.  The 
premises  are  to  be  used  by  SSC  for 
container  and/or  breakbulk  operation, 
storage  and  other  necessary  functions 
for  a  marine  yard.  The  term  of  the 
Agreement  is  for  one  year  and  shall  be 
automatically  renewed  for  4  one-year 
periods,  unless  terminated  by  either 
party.  As  compensation  SSC  shall  pay  to 
the  Port  an  annual  sum  of  $1,018,660.  If 
SSC  receives  in  excess  of  the  annual 


sum  in  any  year,  in  wharfage  and 
dod^age  diarges  assessed  on  the  cai^ 
handled  at  the  premises,  the  Port  shall 
receive  in  addition  SO  percent  of  said 
excess  ciiarges. 

Agreement  No.  6190-35. 

Filing  party:  Nathan  ].  Bayer.  Esquire, 
FreehiU.  Hogan  &  Mahar.  80  Rne  StreeL 
New  YoA,  New  York  10005. 

Summary:  Agreement  Na  6190-35  of 
Ae  United  States  AUantic  &  Gulf/ 
Venezuela  Conference  would  amend 
Article  10(f)  of  the  basic  agreement  to 
change  the  telephone  polling  procedures. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  ApriT  28,1982. 
Frands  CHumey, 
Secretary. 

|FR  Doc  B-lZOa  Faed  S-S-aZ:  a:4S  am) 
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[Indepwwlent  Ocean  FraigN  Fonwudw 
Ucense  Na  1641] 

Basa  Cargo  Services,  bMX;  Order  of 
Revocation 

Section  44(c),  Shipping  Act  1916. 
provides  that  no  independent  ocean 
fi^ight  forwarder  license  shall  remain  in 
force  unless  a  valid  bond  is  in  effect  and 
on  file  with  the  Commission.  Rule 
510.15(d)  of  Federal  Maritime 
Commission  General  Order  4  further 
provides  that  a  license  shall  be 
automatically  revoked  for  failure  of  a 
licensee  to  maintain  a  valid  bond  on  file. 

The  bond  issued  in  favor  of  Basa 
Cargo  Services,  Inc.,  P.O.  Box  520627. 
Miami,  FL  33152  was  cancelled  effective 
April  24. 1982. 

By  letter  dated  April  5. 1962,  Basa 
Cargo  Services.  Inc.,  was  advised  by  the 
Federal  Maritime  Commission  that 
Independent  Ocean  Freight  Forwarder 
License  No.  1641  would  be  automatically 
revoked  umless  a  valid  surety  bond  was 
filed  with  the  Commission. 

Basa  Cargo  Services.  Inc..  has  failed 
to  furnish  a  valid  bond. 

By  virtue  of  authority  vested  in  me  by 
the  Federal  Maritime  Commission  as  set 
forth  in  Manual  of  Orders,  Commission 
Order  No.  1  (Revised),  section  10.01(f) 
dated  November  12, 1981; 

Notice  is  hereby  given,  that 
Independent  Ocean  Freight  Forwarder 
License  No.  1641  be  and  is  hereby  * 

revoked  effective  April  24, 1962. 

It  is  ordered,  that  Independent  Ocean 
Freight  Forwarder  License  No.  1641 
issued  to  Basa  Cargo  Services,  Inc.  be 
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returned  to  the  Coonnission  for 
cancellation. 

It  ia  further  ordered,  thfjt  a  copy  of 
this  Order  be  published  in  the  Federal 
Register  and  served  upon  Basa  Cargo 
Services,  Inc. 
ARwrt  |.  Kliitg*!,  |^^ 
Director,  Bureau  of  Certification  &  Licensing. 

|FR  Doc.  82-1202S  Filed  S-3-82:  8:45  am) 
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[Indspcndflnt  0c6mi  Pi  ciylil  FoniMntor 
License  No.  996-R) 

Gen-Trans  International,  Inc.;  Order  of 
Revocation  ' 

Section  44(c),  Shipping  Act,  1916, 
provides  that  no  independent  ocean 
freight  forwarder  license  shall  remain  in 
force  unless  a  valid  bond  is  in  effect  and 
on  file  with  the  Commission.  Rule 
510.15(d)  of  Federal  Maritime 
Commission  General  Order  4  further 
provides  that  a  license  shall  be 
automatically  revoked  for  failure  of  a 
licensee  to  maintain  a  vahd  bond  on  Hie. 

The  bond  issued  in  favor  of  Gen- 
Trans  International.  Inc.  3521  Coral  Kay 
West,  Virginia  Beach,  VA  23452  was 
cancelled  effective  April  IS,  1982. 

By  letter  dated  March  30, 1982,  Gen- 
Trans  International.  Inc.  was  advised  by 
the  Federal  Maritime  Commission  that 
Independent  Ocean  Freight  Forwarder 
License  Na  996-R  would  be 
autoDMtically  revoked  wdess  a  vahd 
sorety  bond  was  filed  with  the 
Commission. 

Gen-Trans  bitemational,  Inc.  has 
failed  to  furnish  a  vaHd  bond. 

By  virtue  of  authority  vested  in  me  by 
the  Federal  Maritime  Commissron  as  set 
forth  in  Manual  of  Orders,  Commi»«ion 
Order  No.  1  {Revised),  section  10.01(f) 
dated  November  12, 1981; 

Notice  ia  hereby  given,  that 
Independent  Ocean  Freight  Forwarder 
License  No.  996-R  be  and  is  hereby 
revoked  effective  April  16, 1982. 

It  is  ordered,  that  Indepeodent  Ocean 
Freight  Forwarder  License  No.  996-R 
issued  to  Geo-Trans  International,  Inc. 
be  returned  to  the  Cammission  for 
cancellation. 

It  is  further  ordered,  that  a  copy  of 
this  Order  be  published  in  the  FadaEal 
Register  and  served  upon  Gen-Trans 
International,  Inc. 
Albwtf.Kli^el,]!., 
Director.  Bureau  of  Certification  HioBiming. 

[FR  Ok.  S2-UD2Z  FHad  S-*-U;  aiW  m] 
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SecwWy  for  ttie  Protection  of  tfw 
Public;  Financial  ResponslblRty  To 
Meet  Uabfflity  Incurred  for  Death  or 
Infary  to  Passengers  or  Ottier  Persons 
on  Voyages;  Notice  of  Issuance  of 
Certifieate  [Casually} 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Uw  89-777  (80  Stat.  1356, 1357) 
and  Federal  Maritime  Commission 
General  Order  2a  as  amended  (46  CFR 
Part  540):  Holland  America  Cruises,  N.V. 
and  Holland  Amerika  Lijn,  N.V.  c/o 
Holland  America  Cruises,  Two 
Pennsylvania  Plaza,  New  York,  New 
York  10001. 

Dated  April  28, 1962. 
Frands'C  Huniey, 
Secretmy. 

[FR  Doc  81-12020  Filed  S-3-8Z:  8:49  am) 
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Security  for  tho  Protection  of  ttw 
Public;  Flnandai  Responslbmty  To 
Meet  Uabfflty  incurred  for  Death  or 
ln^lry  to  Pasasngers  or  Ottier  Persons 
on  Voyages;  Notice  of  Issuance  of 
Cermcate  [Casualty] 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certiffcate 
of  Financial  Responsibility  to  Meet 
liability  Incurred  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Public  Law  89-777  (80  Stat.  1356, 1357) 
and  Federal  Maritime  Commission 
General  Order  20,  as  amended  (46  CFR 
Part  540):  Prince  of  Fundy  Cruises 
Limited  and  Tl'answorld  Steamship 
Company  Panama)  Inc.  c/o  Prince  of 
Fundy  Cruises  Limited,  P.O.  Box  4216 
Station  A.  Portland,  Maine  041(rL 

Dated:  April  2S.ltB2: 
Frands  C  Hamoy, 
Seer9tary. 

\TR  Doc  82-T20M  nied  t-S-OK  9m  n^ 
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United  States  Grsat  Lakas/South  and 
East  Africa  Rate  Agroamonl;  Nollca  of 
CanceHsfUon 

Pilfaig  Party:  John  D.  Straton,  Jr., 
Director,  Rates  and  Conferences,  Moore 
McCormack  Lines,  Inc.,  2  Broadway, 
New  York,  New  York  10004. 

Agreement  No.  9509. 

Summary:  On  April  27, 1982,  tihe 
Comraismon  received  notice  to  cancel 
Agreement  No.  9509,  the  United  States 
Great  Lakee/Soetb  and  East  Africa  Rate 
Agreement.  The  agreement  will  be 


cancelled  effective  April  27, 1982,  the 
date  the  notice  of  cancellation  was 
received  by  the  Commission. 

By  Order  of  tbe  Federal  Maritiine 
Conmissiaa. 

Dated:  April  28, 1982. 
Francis  C  Humey, 

Secretary. 

[FR  Ddc  S1-12M1  FHad  S-S-82:  ft4S  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  Nominations  for 
Representatives  of  Consumer  and 
Industry  teiterests  on  IhibNc  Advisory 
Committees  or  Panels 

AQENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  consiuner  and  industry 
representatives  to  serve  on  certain 
public  advisory  committees  or  panels  of 
the  Bureau  of  Medical  Devices. 
Nominations  will  be  accepted  for 
current  vacancies  and  for  those  that  will 
or  may  occur  during  the  next  12  months. 
FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups,  the 
physically  handicapped,  and  small 
businesses  are  adequately  represented 
on  advisory  committees  and,  therefore, 
extends  particular  encouragment  to 
nominations  for  appropriately  qualified 
female,  BMnority,  and  physically 
handicapped  candidates,  and 
nominations  from  small  businesses  that 
manufacture  medical  devices  subject  to 
the  regulations. 

DATE:  Nominations  should  be  received 
by  Jime  18, 1982  for  vacancies  listed  in 
this  notice. 


All  nominations  and 
curricula  vitae  for  consumer 
representatives  must  be  submitted  in 
writing  to  Naomi  Kulakow,  Office  of 
Consimier  Affairs  (HFE-40),  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  All  nominations 
and  curricula  vitae  (which  includes 
nominee's  office  address  and  telephone 
number)  for  industry  representatives 
must  be  submitted  in  writing  to  Kay  A. 
Levin,  Bureau  of  Medical  Devices  (HFK- 
50).  Food  and  Drag  Administration,  8757 
Georgia  Ave..  Silver  Spring,  MD  20910. 

FOfl  FURTHIR  mFORMATION  CONTACT: 

For  Consumer  Interests:  Naomi 
Kulakow,  Office  of  Consumer  Affairs 
(HFE-40),  Food  and  Drug 
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AdministFatiaii,  SeOO  Rsben  Lane. 
Rockville.  MD  20657.  301-443-6006. 
For  Industry  Interests:  Mary  Jo  Lyons, 
Bureau  of  Medical  Devices  (HFK-401), 
Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Sliver  Spring,  MD  20910, 
301-427-8162. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  nominations  for  members 
representing  consumer  and  industry 
interests  for  the  following  committee, 
panel  and  sections  of  panels: 


Cofntnttoo,  psvwt 
and  *ectian 


t.  Device  Good 
Maniiiactwing 
Practice  AtMsoy 
Connninea. 

2  OrcuMory 

oySwfnS  LIOVI088 

Panel. 
3.  Oincal  ChamiBlnr 

and  Hematatogy 
Devices  Panel: 
a  Cirical 

Chaimtry 

Device 

Sedian. 

b.  Hematology 
and  PattMtogy 
Device 
Sectoa 

c.  Clinical 
Toxicotagy 
Oewioe 
Section. 

4  General  Meileai 
Devices  Panet  a. 
General  HospM 
and  Personal  Use 
Device  Seciioa. 

5  Immunology  and 
Microtxology 
DOvKcs  Hsncc 

a.  Imraunatogy 
Device 
Section. 

b.  MicrotMlegy 
Device 
Sectioa 

6.  ObslBtncs- 
Gyneoology  and 
Radnlogic  Oevioes 
Panet 

a.  Obaletftc*- 
Gynecology 
Device 
Sedioa 

b.  Radiology 
Device 
Section. 

7.  Ophthalmic;  Ear, 
Nose,  and  Tliroat; 
and  Dental 
Devices  Panel:  a. 
Dental  Devioe 
Section. 


Approjiimale  date  representative 
needed 


Consumer 


NV- 


JuneaO.  1982 


Fab.  28,  1983- 


Fab.  28.  1983 


Dec  31,  1982.. 


Fab.  28. 1983 


NV_ 


Jwi.31,  1983 

Oct  31.  1882 


Musky 


May  31,  1882. 


June  30,  tgea 


NV. 


NV 


NV. 


NV. 


NV. 


Jan.  31. 198a 


NV. 


NV. 


NV=No  voawcy. 

Device  Good  Manafartiiring  Practioa 
Advisory  Committee 

In  accordance  wiA  section  S20(f)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U5.C.  360j(f))  (the  act),  the 
function  of  the  Device  Good 
Manufacturing  Practice  Advisory 
Committee  is  to  review  regulations 
proposed  for  promulgation  regarding 
gooid  manu&ctaring  practioet  goreming 


the  methods  used  in.  and  the  facibties 
and  controls  used  for,  the  manufacture, 
packing,  storage,  and  installation  of 
devices,  and  make  recommendations  to 
the  Commissioner  of  Food  and  Drugs 
regarding  the  feasibility  and 
reasonableness  of  those  proposed 
regulations.  The  c<Hnmittee  also  advises 
the  Coamiissioner  with  regard  to  any 
petition  submitted  by  a  manufacturer  for 
an  exemption  or  variance  from  good 
manufacturing  regulations. 

Medical  Devices  Panels 

He  functions  of  the  medical  devices 
panels  and  sections  listed  above  are  to 
(1)  review  and  evaluate  available  data 
concerning  the  safety  and  effectiveness 
of  devices  currently  in  use,  (2)  advise 
the  Commissioner  of  Food  and  Drugs 
regarding  recommended  classification  of 
these  devices  into  one  of  three 
regulatory  categories,  (3)  recommend  the 
assignment  of  a  priority  for  the 
application  of  regulatny  requirements 
for  devices  classified  in  the  standards  or 
premarket  approval  category,  (4)  advise 
on  any  possible  risks  to  health 
associated  with  the  use  of  devices,  (5] 
advise  on  formulation  of  product 
development  protocols  and  review 
premariiet  approval  applications  for 
those  devices  classified  in  the  premarket 
approval  category,  (6)  review 
classification  of  devices  to  recommend 
changes  in  classification  as  appropriate. 
(7)  recommend  exemption  to  certain 
devices  from  the  application  of  portions 
of  the  act,  (8)  advise  on  the  necessity  to 
ban  a  device,  and  (9)  respond  to 
requests  from  the  agency  to  review  and 
make  recommendations  on  specific 
issues  or  problems  concerning  the  safety 
and  effectiveness  of  devices. 

Consimer  and  IndBStry  Representatioo 

Section  513  of  the  act  (21  U.S.C  380c) 
provides  that  each  medical  devioe  panel 
include  as  members  one  nonvoting 
representative  of  consumer  interests  and 
one  nonvoting  representative  of 
interests  of  the  device  manufacturing 
industry.  Each  of  the  sections  identified 
in  this  notice  will  have  a  representative 
of  consumer  interests  and  a 
representative  of  industry  interests. 
Section  520(f)  of  the  act  (21  U.S.C 
360j(f)]  provides  that  the  Device  Good 
Manufactuhog  Practice  Advisory 
Committee  will  have  two  voting 
members  to  represent  the  devioe 
manufacturing  industry  and  two  voting 
members  to  represent  the  general  pubUa 

Nomination  Procedure 

Any  interested  peraon  may  ncnninate 
one  or  more  qualified  persons  as  a 
member  of  a  particular  advisory 


committee,  panel  or  section  to  mpntenX 
consumer  mterests  as  identified  in  tlus 
notice.  Any  organizatitm  in  the  medical 
device  manufacturing  industry 
("industry  interests")  wishing  to 
participate  in  the  selection  of  an 
appropriate  member  of  a  particular 
committee,  panel  or  section  may 
nominate  one  or  more  quaUfied  persons 
to  represent  industry  interests.  Persons 
who  nominate  themselves  as  industrial 
representatives  will  not  participate  in 
the  selection  process.  It  is,  therefore, 
recommended  that  all  nominations  be 
made  by  an  organization  or  firm. 
Nominations  shall  include  a  complete 
ciuriculum  vitae  of  each  nominee  and 
shall  state  that  the  nominee  is  aware  of 
the  nomination,  is  willing  to  serve  as  a 
member,  and.  in  the  case  of  consumer 
representative,  appears  to  have  no 
conflict  of  interest  The  nomination 
should  state  whether  the  nominee  is 
interested  only  in  a  particular  advisory 
committee,  panel  or  section  or  in  any 
advisory  committee,  panel  or  section. 
The  term  of  office  is  approximately  3 
years. 

Selection  Procedure 

Selecticm  of  members  representing 
consumer  interests  is  conducted  through 
procedures  developed  under  21  CFR 
14.84(b)  and  available  upon  request  £rom 
the  contact  person  for  consumer 
interests  listed  above.  The  procedures 
include  use  of  a  ooosortiura  of  consumer 
organizations  which  recommends  two 
candidates  to  the  agency  for  the 
agency's  selection. 

Regarding  nominations  for  members 
representing  the  interests  of  the  devioe 
manufacturing  industry,  a  letter  will  be 
sent  to  each  organization  that  has  made 
a  nomination,  and  to  those  organizations 
indicating  an  interest  in  partidpetiog  in 
the  selection  process,  together  with  a 
complete  list  of  all  such  organizations 
and  the  nominees.  This  letter  will  state 
that  it  is  the  responsibility  of  each 
organization  to  consult  with  the  others 
in  selecting  a  single  member 
representing  industry  interests  for  that 
particular  conmiittee  within  60  days 
after  receipt  of  the  letter. 

This  notice  is  issued  under  the  Federal 
Advisory  Committee  Act  (Pub.  L  82-463. 
86  Stat  770-776  (5  U.S.C.  App.  I))  and  21 
CFR  Part  14,  relating  to  advisoiy 
committees. 

Dated:  April  20. 1982. 
William  F.  Randolph. 

Acting  Auodate  Commissiooerfar 

Regulatory  Affairs. 

[FR  Doc  at-ne*  HM  s-s-ae  •«  ai^ 
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Request  for  Nominations  for  Voting 
Members  on  Public  Advisory 
Committees  or  Panels 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  Tlie  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  voting  members  to 
serve  on  certain  public  advisory 
committees  or  panels  of  the  Bureau  of 
Medical  Devices.  Nominations  will  be 
accepted  for  current  vacancies  and 
tiiose  tliat  will  or  may  occur  during  tiie 
next  12  montlis.  FDA  lias  a  special 
interest  in  ensuring  tliat  women, 
minority  groups,  and  the  physically 
handicapped  are  adequately 
represented  on  advisory  committees 
and,  therefore,  extends  particular 
encouragement  to  nominations  for 
appropriately  qualified  femdle,  minority, 
and  physically  handicapped  candidates. 

DATES:  Because  scheduled  vacancies 
occur  on  various  dates  throughout  each 
yeeir,  no  cutoff  date  is  established  for 
the  receipt  of  nominations.  However, 
when  possible,  nominations  should  be 
received  at  least  4  months  before  the 
date  of  schttduled  vacancies  for  each 
year,  as  indicated  in  tills  notice. 
ADDRESS:  AH  nominations  and 
curricular  vifac  must  be  sent  to:  Kay  A. 
Levin,  Bureau,  of  Medical  Devices  (HFK- 
50),  Food  and  Drug  Administration,  8757 
Georgia  Ave.,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  )o  Lyons,  Bureau  of  Medical 
Devices  (HFK-401),  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring.  MD  20910,  301^27-8162. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  nominations  for  voting 
members  as  follows: 

1.  Circulatory  Systems  Devices  Panel: 

2  vacancies  immediately;  1  vacancy  6/ 
30/82. 

2.  Clinical  Chemistry  and  Hematology 
Devices  Panel: 

a.  Clinical  Chemistry  Device  Section: 
1  vacancy  immediately;  4  vacancies  2/ 
28/83. 

b.  Clinical  Toxicology  Device  Section: 

3  vacancies  immediately:  2  vacancies  2/ 
28/83. 

3.  General  Medical  Devices  Panel: 

a.  General  Hospital  and  Personal  Use 
Device  Section:  2  vacancies 
immediately;  1  vacancy  12/31/82. 

b.  Gastroenterology  and  Urology 
Device  Section:  3  vacancies  12/31/82. 

4.  Immunology  and  Microbiology 
Devices  Panel: 

a.  Immunology  Device  Section:  1 
vacancy  immediately. 

b.  Microbiology  Device  Section:  2 
vacancies  2/28/83. 


5.  Obstetrics-Gynecology  and 
Radiologic  Devices  Panel: 

a.  Obstetrics-Gynecology  Device 
Section:  2  vacancies  immediately. 

b.  Radiology  Device  Section:  3 
vacancies  immediately. 

6.  Ophthalmic;  Ear,  Nose,  and  Throat: 
and  Dental  Devices  Panel: 

a.  Ophthalmic  Device  Section:  1 
vacancy  10/31/82. 

b.  Dental  Device  Section:  1  vacancy 
immediately;  1  vacancy  10/31/82. 

7.  Respiratory  and  Nervous  Systems 
Devices  Panel: 

a.  Anesthesiology  Device  Section:  2 
vacancies  immediately;  2  vacancies  11/ 
30/82. 

b.  Neurological  Device  Section:  1 
vacancy  immediately;  1  vacancy  11/30/ 
82. 

8.  Surgical  and  Rehabilitation  Devices 
Panel:  a.  General  and  Plastic  Surgery 
Device  Section:  2  vacancies  8/31/82. 

Device  Good  Manufacturing  Practice 
Advisory  Committee 

In  accordance  with  section  520(f)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  360j(f))  (the  act),  the 
function  of  the  Device  Good 
Manufacturing  Practice  Advisory 
Committee  is  to  review  regulations 
proposed  for  promulgation  regarding 
good  manufacturing  practices  governing 
the  methods  used  in,  and  the  facilities 
and  controls  used  for.  the  manufacture, 
packing,  storage,  and  installation  of 
devices,  and  make  recommendations  to 
the  Commissioner  of  Food  and  Drugs 
regarding  the  feasibility  and 
reasonableness  of  those  proposed 
regulations.  The  committee  also  advises 
the  Commissioner  with  regard  to  any 
petition  submitted  by  a  manufacturer  for 
exemption  or  variance  from  good 
manufacturing  practice  regulations. 

Medical  Devices  Paneb 

The  functions  of  the  medical  devices 
panels  and  sections  are  to  (1)  review 
and  evaluate  available  data  concerning 
the  safety  and  effectiveness  of  medical 
devices  currently  in  use,  (2)  advise  the 
Commissioner  of  Food  and  Drugs 
regarding  recommended  classification  of 
these  devices  into  one  of  tliree 
regulatory  categories,  (3)  recommend  the 
assignment  of  a  priority  for  the 
application  of  regulatory  requirements 
for  devices  classified  in  the  standards  or 
premarket  approval  category,  (4)  advise 
on  any  possible  risks  to  health 
associated  with  the  use  of  devices,  (5) 
advise  on  formulation  of  product 
development  protocols  and  review 
premarket  approval  applications  for 
those  devices  classified  in  the  premarket 
approval  category,  (6)  review 
classification  of  devices  to  recommend 


changes  in  classification  as  appropriate, 
(7)  recommend  exemption  to  certain 
devices  from  the  application  of  portions 
of  the  act.  (8)  advise  on  the  necessity  to 
ban  a  device,  and  (9)  respond  to 
requests  from  the  agency  to  review  and 
make  recommendations  on  specific 
issues  or  problems  concerning  the  safety 
and  effectiveness  of  devices. 

Qualifications 

Persons  nominated  for  membership  on 
these  medical  devices  panels  or  sections 
shall  have  adequately  diversified 
experience  appropriate  to  the  work  of 
the  committee,  panel,  or  section  in  one 
or  more  fields  such  as  clinical  and 
administrative  medicine,  engineering, 
biological  and  physical  sciences, 
statistics,  and  other  related  professions. 
The  nature  of  specialized  training  and 
experience  necessary  to  qualify  the 
nominee  as  an  expert  suitable  for 
appointment  may  include  experience  in 
medical  practice,  teaching,  and/or 
research  ^levant  to  the  field  of  activity 
of  the  committee,  panel,  or  section.  The 
term  of  office  is  approximately  3  years. 

Nomination  Procedure 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  for 
membership  on  one  or  more  of  the 
advisory  committees,  panels,  or 
sections.  Self-nominations  are  also 
accepted.  Nominations  shall  include  a 
complete  curriculum  vitae  of  each 
nominee  and  shall  state  that  the 
nominee  is  aware  of  the  nomination,  is 
willing  to  serve  as  a  member,  and 
appears  to  have  no  conflict  of  interest 
that  would  preclude  membership.  To 
permit  evaluation  of  possible  sources  of 
conflict  of  interest,  FDA  will  ask  the 
potential  candidates  to  provide  detailed 
information  concerning  such  matters  as 
financial  holdings,  employment,  and 
research  grants  and/or  contracts. 

This  notice  is  issued  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92-463. 
86  Stat.  770-776  (5  U.S.C.  App.  I))  and  21 
CFR  Part  14,  relating  to  advisory 
committees. 

Dated:  April  20. 1982. 

William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 
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action:  Notice. 


summary:  The  Commissioner  of  Food 
and  Drugs  denies  a  hearing  and  declares 
all  drug  products  containing 
pentylenetetrazol  either  as  a  single 
ingredient  or  in  combination  with  other 
ingredients  to  be  "new  drugs"  which  are 
not  exempt  from  the  premarket  approval 
requirements  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  ("the  act")  by  virtue 
of  the  "grandfather"  provisions  of  the 
act.  All  such  drugs  require  approved 
new  drug  applications  to  be  lawfully 
marketed  in  interstate  commerce.  The 
drugs  are  offered  for  a  variety  of 
conditions  associated  with  senility  and 
for  vertigo. 

EFFECTIVE  DATE:  May  14, 1982. 

FOR  FURTHER  INFORMATION  CONTACT 

Paul  D.  Leber,  M.D.,  Division  of 
Neuropharmacological  Drug  Products 
(HFD-120),  Bureau  of  Drugs,  Food  and 
Drug  Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4020. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  (DESI 10508)  published  in  the 
Federal  Register  of  August  26, 1969  (34 
FR  13673).  the  Food  and  Drug 
Administration  (FDA)  announced  its 
evaluation  of  reports  received  from  the 
National  Academy  of  Sciences/National 
Research  Council,  Drug  Efficacy  Study 
Group  (NAS/NRC)  with  respect  to  the 
following  drugs: 

1.  Geroniazol  Injection  (NDA 11-742, 
held  by  I%ilips  Roxane  Laboratories, 
Inc..  330  Oak  Street,  Columbus,  Ohio 
43216)  ("Philips  Roxane") — containing 
100  milligrams  (mg)  of  pentylenetetrazol 
and  50  mg  of  nicotinic  acid,  as  sodium 
nicotinate,  per  milliliter  (ml);  offered  for 
use  in  the  treatment  of  senile  confusion, 
depression,  psychosis,  fatigue,  and 
debilitation. 

2.  Nicozol  with  Reserpine  Tablets 
(NDA  10-508.  held  by  Nysco 
Laboratories.  Inc..  34-24  Vemon  Blvd.. 
Long  Island  City  New  YoA)  11106. 
("Nysco") — containing  100  mg  of 
pentylenetetrazol,  50  mg  of  nicotinic 
acid,  and  0.25  mg  of  reserpine  per  tablet; 
offered  £ar  use  in  senile  psychoses  and 
psychoneuroses  when  anxiety  and 
nervous  tension  are  present;  and  relief 
of  dizzy  spells,  mental  confusion,  mild 
behavioral  disorders,  irritability,  and 
functional  memory  defects  in  elderly 
patients. 

The  notice  stated  that  FDA  concurred 
with  the  NAS/NRC  reports,  which  had 
evaluated  pentylenetetrazol-containing 
drugs  as  lacking  substantial  evidence  of 
effectiveness  for  their  labeled 
indications,  and  annoimced  the 
CommiMioner's  intention  to  initiate 
proceedings  to  withdraw  approval  of  the 
new  drug  applications.  Bebn  iaitiatiiig 


such  action,  however,  the  Commissioner 
invited  holders  of  the  new  drug 
applications  for  these  drugs,  and  any 
interested  person  who  mi^t  be 
adversely  affected  by  the  removal  of  the 
drugs  from  the  market,  to  submit 
pertinent  data  bearing  on  the  proposal 

On  December  18, 1969,  in  response  to 
the  DESI  notice,  Phihps  Roxane 
submitted  data  in  support  of  the 
effectiveness  of  Geroniazol;  Nysco  did 
not  file  any  data  in  support  of  its 
product.  The  submission  and  other 
information  were  evaluated  by  the 
agency  and  found  not  to  provide 
substantial  evidence  of  effectiveness  of 
the  drugs  for  their  labeled  indications. 
Accordkigiy,  in  the  Federal  Register  of 
May  20. 1970  (35  FR  7749),  the 
Commissioner  issued  a  notice  of 
opportunity  for  hearing  in  which  he 
proposed  to  issue  an  order  under  section 
505(e)  of  the  act  (21  U.S.C.  355(e)) 
withdrawing  approval  of  three  new  drug 
applications  (NDA  11-347,  held  by  Hart 
Laboratories,  Station  Square  One,  Paoli, 
Pennsylvania  19301  ("Hart"),  for  Nicozol 
with  Reserpine  Tablets  was  added  to 
the  notice  of  opportunity  for  hearing)  on 
the  ground  that  the  drugs  lacked 
substantial  evidence  of  effectiveness  for 
their  labeled  indications. 

Before  initiating  such  action,  ther 
Commissioner  invited  holders  of  the 
new  drug  applications  and  any  other 
interested  person  who  would  be 
adversely  affected  by  an  order 
withdrawing  approval  of  the  new  drug 
applications  to  submit  a  written  notice 
electing  whether  or  not  to  avail 
themselves  of  the  opportunity  for  a 
hearing.  The  notice  reiterated  that 
withdrawal  of  approval  of  the  new  drug 
applications  would  result  in  the  removal 
of  marketing  approval  not  only  for  the 
products  subject  to  the  applications,  but 
also  for  any  drugs  containing 
pentylenetetrazol.  Applicants  or  other 
persons  requesting  a  hearing  were 
instructed  to  state  the  reasons  why 
approval  of  the  applications  should  not 
be  withdrawn  and  to  provide  a  well- 
organized  and  full  factual  analysis  of  the 
clinical  and  other  investigational  data 
they  were  prepared  to  prove  in  support 
of  their  opposition  to  the  proposed 
withdrawals. 

In  response  to  the  May  20, 1970  notice. 
Philips  Roxane  requested  a  hearing  for 
Geroniazol  Injection  but  did  not  support 
its  request  with  clinical  data  or  legal 
arguments.  Neither  Nysco  nor  Hart 
requested  a  hearing.  Accordingly,  in 
notices  published  in  the  Federal  Register 
of  September  12. 1970  (35  FR  14412),  the 
Commissioner  withdrew  approval  of  the 
three  new  drug  applications. 

On  December  1, 197a  20  firms 
marketing  identical,  nmilar,  or  related 


drug  products  containing 
pentylenetetrazol  filed  a  complaint  for 
declaratory  and  injunctive  relief 
contending  that  their  products  either 
were  not  "new  drugs"  within  the 
meaning  of  section  201(p)(l)  of  the  act 
(21  U.S.C.  321(p)(l))  or  that  they  were 
exempted  from  the  "new  drug" 
requirements  by  virtue  of  the  statute's 
"grandfather"  clauses.  The  district  court 
declined  to  rule  on  the  issues  and 
remanded  the  case  to  FDA  as  the  "more 
able  arbiter"  of  the  questions.  O'Neal, 
Jones  BFeldman,  Inc.  v.  Richardson,  No. 
70-1001,  slip  op.  at  8  (D.S.C.,  February 
10, 1971). 

The  district  court  decision  was 
reversed  by  the  court  of  appeals,  which 
held  that  the  Conunissioner  lacked 
jurisdiction  to  determine 
administratively  the  "new  drug"  status 
of  a  product.  Bentex  Pharmaceuticals, 
Inc.  V.  Richardson,  463  F.  2d  363,  370  (4th 
Cir.  1972).  The  Supreme  Court,  sub  nam. 
Weinberger  v.  Bentex  Pharmaceuticals. 
Inc.,  412  U.S.  645  (1973).  reversed  and 
concluded  that  the  district  court's 
referral  of  the  "new  drug"  and 
"grandfather"  issues  to  FDA  was 
appropriate,  that  the  Commissioner  has 
jurisdiction  to  determine 
administratively  the  "new  drug"  status 
of  a  product  or  a  class  of  products,  and 
that  following  the  issuance  of  such  an 
order,  persons  maiiceting  such  products 
would  not  be  entitled  to  de  novo 
hearings  in  the  courts.  Id.  at  653. 

Following  the  Supreme  Court's  ruling, 
a  notice  of  opportunity  for  hearing  was 
published  in  the  Federal  Register  of 
January  30. 1976  (41  FR  4625).  The  notice 
stated  that  review  of  all  the  available 
data  relative  to  the  products  that  were 
the  subject  of  the  Bentex  litigation  failed 
to  reveal  any  adequate  and  well- 
controlled  clinical  investigations 
demonstrating  that  any  drug  product 
containing  pentylenetetrazol,  either 
alone  or  in  comb'mation  with  other 
ingredients,  will  have  the  effect  it  is 
represented  to  have  under  the 
conditions  of  use  recommended  in  its 
labeling.  The  FDA  Associate 
Commissioner  for  Compliance 
concluded  that  all  drug  products 
containing  pentylenetetrazol  lacked 
substantial  evidence  of  effectivenes  for 
dieir  labeled  uses  and  were,  a  fortiori, 
"new  drugs"  within  the  meaning  of  21 
U.S.C.  321  (p).  Therefore,  the  agency 
proposed  to  issue  an  order  declaring  the 
"new  drug"  status  of  all  drug  products 
containing  pentylenetetrazol,  and  for  all 
drug  products  containing  a  drug  related 
or  similar  to  pentylenetetrazol.  Each  of 
the  plaintiffs  in  the  Bentex  litigation  and 
all  manufacturers  and  distributors  of 
such  drugs  were  invited  to  request  a 
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hearing  and  to  support  the  request  with 
data,  information,  and  analyses  showing 
why  an  order  should  not  be  issued 
declaring  all  such  drug  products  "new 
drugs."  The  notice  also  invited 
interested  persons  to  submit  data 
supporting  the  use  of  pentylenetetrazol 
as  a  diagnostic  agent  for  those  epileptics 
whose  diagnosis  is  re&actory  to  other 
procedures. 

A  number  of  manufacturers  and 
distributors  responded  to  the  Jfinuary  30, 
1976  notice.  The  respondents  and  their 
submissions  are  summarized  briefly  as 
follows. 

A.  The  National  Ethical 
Pharmaceutical  Association  ("NEPA"), 
1200 17th  St  NW..  Suite  700. 
Washington,  D.C.  20036.  requested  a 
hearing  on  behalf  of  66  of  its  member 
companies.  However,  the  request  was 
not  supported  by  any  data  or  legal 
.  arguments.  The  companies  included 
within  this  request  were  as  follows: 

Alba  Phannacal  Corp.,  P.O.  Box  628, 

Penuelas,  PR  00724. 
Alpha  Phannacal  Co.,  1451  Page  Industrial 

Blvd..  St.  Louis,  MO  63132. 
Alwin  Sales  Assoc,  Ina,  Box  354,  Mahopac, 

NY  10541. 
Ambix  Laboratories,  Inc.,  1615  51st  St.,  North 

Bergen.  N]  07047. 
Barr  Laboratories,  Inc.,  Box  7,  Norihvale,  N) 

07647. 
Barry-Martin  Pharmaceuticals,  Inc.,  5792  SW. 

Eighth  St..  Miami,  FL  33144. 
Barth  Spencer  Corp.,  270  West  Merrick  Rd., 

Valley  Stream.  NY  11582. 
Bay  Laboratories,  Inc.,  7321  North  Ridgeway. 

Skokie,  IL  60076. 
Biocraft  Laboratories,  Inc.,  92  Route  46, 

Elmwood  Park,  NJ  07407. 
Blaine  Co.,  2700  Dixie  Hwy.,  South,  Ft 

Mitchell.  KY  41017. 
Bonco  Laboratories,  Inc.,  9209-11  Highway 

42,  Prospect  KY  40059. 
Camrick  Laboratories,  65  Horse  Hill  Rd., 

Cedar  Knolls,  NJ  07927. 
Central  Pharmacal  Co..  116-128  East  Third 

St,  Seymour,  IN  47274. 
ChromaUoy  Pharmaceuticals,  Inc.,  10100 

Santa  Monica  Blvd.,  Los  Angeles,  CA 

90067. 
Comatic  Laboratories,  Inc.,  Box  42300, 

Houston.  TX  77042. 
Cord  Laboratories,  Inc.,  2555  West  Midway 

Blvd.,  Broomfleld,  CO  80020. 
Danbury  Pharmacal,  Inc.,  131  West  St., 

Danbury,  CT  06810. 
Deacon  Pharmaceutical  Co.,  Foust  St, 

Ashboro,  NC  27203. 
Dee  Cee  Laboratories,  Inc.,  Box  166,  Madison, 

TN  37115. 
J.  W.  S.  Delavau  Co.,  Inc.,  2140  Germantown 

Ave..  Philadelphia,  PA  19122. 
Delco  Chemical  Co.,  Inc.,  Box  64,  Mt.  Vernon, 

NY  70550. 
Desmond  Laboratories,  Inc.,  Linda  Lane,  Oak 

Ridge.  N]  07438. 
Drummer  Laboratories,  Box  30,  Sellersville, 

PA  18960. 
Dunhall  Pharmaceuticals,  Inc.,  Box  100, 

Gravette,  AR  72736. 


Edwards  Pharmacal  Co.,  1474  S.  Trezevant 

Memphis.  TN  38114. 
Evron  Pharmaceutical  Co.,  Inc.,  7475  North 

Rogers  Ave.,  Chicago,  IL  60626. 
Generics  Corp.  of  America,  333  Sylvan  Ave.. 

Englewood  Cliffs.  NJ  07632. 
The  Gobese  Co.,  Box  777.  Bay  City.  MI  48706. 
Gulfcoast  Drug  Supply,  Inc.,  1337  NW.  155lh 

Drive.  Miami,  FL  33169. 
Halsey  Drug  Co..  Inc.,  1827  Pacific  St.. 

Brooklyn.  NY  11233. 
Halsom.  Medical  Supply,  Inc  500  East  First 

St.,  Dayton,  OH  45402. 
Heun/Norwood  Division,  E.  W.  Heun  Co., 

2303  Schuetz  Rd.,  St.  Louis,  MO  63141. 
Dow  B.  Hickam,  Inc.,  Box  35413.  Houston,  TX 

77035. 
Hyrex/Key  Phaonaceuticals,  Box  18385, 

Memphis,  TN  38118. 
Interstate  Drug  Exchange,  Engineers  Hill. 

Plainview,  NY  11803. 
Jamieson-McKames  Pharmaceuticals,  3227 

Morganford  Rd.,  St  Louis,  MO  63116. 
Keene  Pharmaceuticals,  Box  7,  Keene,  TX 

76059. 
Kessel  Laboratories,  Inc.,  923  SE.  9th  Ct, 

Hialeah.  FL  33010. 
Lanco  Container  Corp..  70  Washington  St. 

Brooklyn,  NY  11021. 
Landry  Fiiarmaceuticals,  Inc.,  4500  Montrose 

Blvd.,  Houston.  TX  77006. 
Lanpar  Ca,  Box  35227.  Dallas,  TX  75235. 
Laser,  Inc^  2000  North  Main  St.  Crown  Point 

IN  46307. 
Len-Tag  Com  5101  East  Davison  Ave^  Detroit 

MI  ^^212. 
MallaiU  Inc.,  3021  Wabash  Ave.,  Detroit  MI 

48216. 
Mamel  Pharmaceuticals,  Inc.  206  Luke  Dr.. 

Lafayette,  LA  70501. 
M.  M.  Mast  &  Co.,  4152  Ruple  Rd.,  Cleveland, 

OH  44121. 
Mayrand.  Inc.,  Box  20246,  Greensboro,  NC 

27420. 
Howard  B.  Nelson.  Vienna  Bank  Building, 

Room  201A  374  Maple  Ave.  E.,  Vienna.  VA 

22160. 
Medica  International  Ltd.,  6  North  Michigan 

Ave.  (505).  Chicago,  IL  60602. 
Medical  Products  Panamericana,  Inc.,  Box 

771,  Coral  Gables,  FL  33134. 
Mericon  Industries,  Inc,  420  SW. 

Washington,  Peoria,  IL  61602. 
Misemer  Pharmaceuticals,  Inc.,  Box  3177 

Glenstone  Station.  Springfield,  MO  65804. 
Napp  Chemicals,  Inc.,  Box  205,  Lodi,  NJ  07644. 
National  Phannacal  Manufacturing  Co..  4128 

Hayward,  Baltimore,  MD  21215. 
Natoli  Engineering  Co.,  Inc.,  10512  Baur  Blvd., 

St.  Louis,  MO  63132. 
Nature's  Bounty.  Inc,  105  Orville  Dr., 

Bohemia,  NY  lin6. 
North  American  Pharmacal  Co.,  6851  Chase 

Road,  Dearborn,  MI  48126. 
O'Neal,  lones  &  Feldman,  Inc,  1304  Ashby 

Rd.,  St.  Louis.  MO  63132. 
Our  Brand  Pharmaceuticals,  1431  South 

Atlantic  Cocoa  Beach.  FL  32931. 
Palmedico,  Inc,  Drawer  3397,  Columbia,  SC 

29203. 
Pan  American  Laboratories,  Inc,  Box  8068, 

New  Orieans,  LA  70182. 
Pharmacaps,  Inc,  Box  547,  Elizabedi,  N] 

07207. 
Pharmaceutical  Associates,  Inc.  Box  8695, 

Greenville.  SC  29604. 


Pharmecon.  Inc.,  23550  Haggarty,  Farmington, 

MI  48024. 
Pharmics,  Inc,  1878  S.  Redwood  Rd.,  Salt 

Lake  City.  UT  84104. 
Private  Formulae,  Inc..  4470  Goodfellow 

Blvd.,  St.  Louis,  MO  63120. 
Progressive  Drugs  of  America,  Box  11066, 

Chattanooga,  TN  37401. 
Pruvo  Pharmacal  Co.,  2018  West  Bender  Rd., 

Milwaukee,  WI  53209. 
Rachelle  Laboratories,  Inc.,  Box  2029,  Long 

Beach,  CA  90801. 
Coke  Reeves,  2600  Southwest  Freeway, 

Houston.  TX  77006. 
Reid-Provident  Laboratories,  Inc,  640 10th  St. 

NW.,  Atlanta.  GA  303ia 
Richie  Pharmacal  Co..  Inc,  Box  414,  Glasgow. 

KY  42141. 
Saron  Pharmacal  Corp.,  Box  13547,  St 

Petersburg.  FL  33733. 
Scrip,  Inc.,  101  South  St,  Peoria,  IL  61602. 
Share  Laboratories.  Jnc  248  East  Town  Line 

Rd.,  Wautoma,  WI  54982. 
Sheraton  Laboratories,  Inc,  374  Reed  St., 

Santa  Clara.  CA  9505a 
Sherry  Pharmaceutical  Co.,  1550  Fifth  Ave., 

Bay  Shore,  NY  11706. 
Standard  Pharmacal  Corp.,  1300  Abbott 

Drive.  Elgin,  IL  60120. 
Standex  Laboratories,  Inc,  585  West  Second 

Ave.,  Columbus,  OH  43215. 
Star  Pharmaceutical.  Inc..  Box  600431,  North 

Miami  Beach.  FL  33160. 
Tablicaps,  Inc,  Box  5555,  Franklinville,  NJ 

08322. 
Time  Pak.  Box  4805,  Detroit  MI  48239. 
Trimen  Laboratories,  faic,  80  26th  St. 

Pittsburgh.  PA  15222. 
UAD  Laboratories,  Inc.,  Box  744,  Minden.IA 

71055. 
Udell  Associates,  8050  North  Lawndale, 

Skokie,  IL  60076. 
Vangard  Laboratories,  Inc,  Box  271. 

Glasgow.  KY  42141. 
Vitarine  Co.,  Inc.,  227 15  Conduit  Ave.. 

Springfield  Gardens,  NY  11413. 
Winston  Pharmaceuticals,  Inc.  Box  5275. 

Winston-Salem.  NC  27103. 

B.  The  Hyrex-Key  Respondents 
("Hyrex  respondents")  requested  a 
hearing  on  behalf  of  20  companies  (some 
of  which  had  joined  in  NEPA's  request 
for  a  hearing)  that  manufacture  or 
distribute  pentylenetetrazol-contaming 
drugs.  With  the  exceptions  noted  below, 
this  request  was  premised  entirely  upon 
an  assortment  of  legal  arguments  (e.g.. 
that  the  pentylenetetrazol-containing 
drugs  were  not  "new  drugs"  within  the 
meaning  of  21  U.S.C.  321^),  that  such 
drugs  were  exempted  from  the  "new 
drug"  requirements  of  the  act  by  virtue 
of  the  1938  and  1962  grandfather 
provisions,  that  they  were  entitled  to 
discovery  of  various  documents  in  FDA 
flies,  that  this  administrative  proceeding 
was  procedurally  defective,  and  Uiat  a 
full  evidentiary  hearing  was  necessary 
to  resolve  genuine  and  material  issues  of 
fact).  Three  of  the  Hyrex  respondents 
(Dunhall  Pharmaceuticals,  Inc.,  Misemer 
Pharmaceuticals,  Inc.  and  U^ 


Laboratories,  Inc.)  contended  that  their 
products  were  generally  recognized  as 
safe  and  effective  in  the  management  of 
vertigo.  In  support  of  this  contention,  the 
three  firms  submitted  four  published 
studies  in  which  a  product  with  a 
different  formulation  was  administered 
to  the  patients.  Not  one  of  the  Hyrex 
respondents  contended  that  its  product 
was  generally  recognized  as  effective 
for  any  of  the  claims  associated  with 
senility.  The  following  companies  are 
included  within  the  Hyrex  respondents: 

Blaine  Co.,  Inc. 

Central  Phannacal  Co. 

Chromalloy  Phannoneuticals,  Inc. 

Daniels  Phannaceuticals,  Inc.,  2527  25th  Ave. 

North,  St  Petersburg.  FL  33702. 
Dunhall  Phannaceuticals,  Inc 
Edwards  Miarmacal  Co. 
Halsom  Medical  Supply,  Inc. 
Heun/Norwood  Division,  E.  W.  Heun  Co. 
Hyrex-Key  Pharmaceuticals,  Inc. 
Mallard,  Inc. 
Mayrand,  Inc. 

Medical  IVoducts  Panamericana,  Inc. 
Misemer  Pharmaceuticals,  Ina 
O'Neal,  Jones  &  Feldman,  Inc. 
Pan  American  Laboratories,  Ina 
Pharmaceutical  Associates,  Inc. 
Saron  Phannacal  Corp. 
Scrip,  Inc. 
Thera-Medlc,  Inc.,  5237  5th  Ave.  South, 

Birmingham,  AL  35212. 
UAD  Laboratories,  Inc. 
Winston  Pharmaceuticals,  Inc. 

C.  The  B.  F.  Ascher  and  Co..  Inc.. 
Kansas  City,  MO  ("Ascher"),  requested 
a  hearing  for  its  product  Nioric.  a  tablet 
containing  pentylentetrazol  as  a  single 
entity.  In  support  of  its  request  Ascher 
submitted  an  animal  pharmacodynamic 
study,  a  report  of  a  survey  of  253 
practicing  physicians  who  used  Nioric  in 
their  practice,  and  the  affidavit  of  its 
Director  of  Research  and  Product 
Development  stating,  among  other 
things,  his  opinion  that  Nioric  is 
generally  recognized  as  safe  for  its 
intended  uses.  Ascher  did  not  submit 
any  evidence  to  show  that  Nioric's 
claims  were  substantiated  by  adequate 
and  well-controlled  clinical 
investigations  or  that  Nioric  was 
generally  recognized  as  effective  for  its 
labeled  uses.  Rather,  Ascher  ai^ed  that 
Nioric  need  not  prove  that  it  is  generally 
recognized  as  effective  because  it  is 
exempted  under  the  grandfather 
provisions  of  the  act.  Ascher  also 
adopted  each  of  the  legal  argimients 
advanced  by  the  Hyrex  respondents. 

D.  The  Knoll  Pharmaceutical  Co.. 
Orange,  NJ  ("KnoU"),  submitted 
numerous  clinical  studies,  published  and 
unpublished,  in  support  of  its  products, 
Metrazol,  Vita-Metrazol,  and  Nico- 
Metrazol.  Knoll  acknowledged  that  none 
of  its  submissions  constituted  well- 
controlled  clinical  investigations  within 
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the  meaning  of  the  regulations,  21  CFR 
314.111(a)(5)  or  21  CFR  300.50,  but 
contended  nevertheless  that  a  hearing 
was  necessary  to  determine  whether  its 
products  are  generally  recognized  as 
effective.  Knoll  also  contended  that  its 
products  are  protected  by  the 
grandfather  clauses  of  the  act  and 
adopted  each  of  the  legal  arguments 
raised  by  the  Hyrex  respondents. 

E.  The  Rucker  Pharmacol  Co.,  Inc., 
Shreveport,  LA,  ("Rucker"),  submitted 
five  cliiiical  investigations  and  a  number 
of  affidavits  of  physicians  to  support  the 
effectiveness  of  Ru-Vert  in  the 
management  of  vertigo.  No  clinical  data 
were  submitted  to  support  the 
effectiveness  of  Su-Ton  and  Su-Zol  two 
other  pentylenetetrazol  products 
marketed  by  Rucker.  The  firm  also 
contended  that  its  products  are  not 
"new  drugs"  and  that  the  products  are 
exempt  from  the  new  drug  provisions  of 
the  act  by  virtue  of  the  grandfather 
provisions.  Rucker  also  raised  many  of 
the  same  legal  argimients  offered  by  the 
Hyrex  respondents. 

F.  The  FDA  Neurologic  Drugs 
Advisory  Committee  submitted  two 
articles  in  response  to  the  request  for 
data  to  support  the  use  of 
pentylenetetrazol  as  a  diagnostic  agent 
but  later  withdrew  them.  This  indication 
for  pentylenetetrazol  will  not  be 
discussed  further. 

The  Commissioner  has  considered  all 
of  the  material  submitted  by  those 
requesting  a  hearing  and  has  concluded 
that  there  is  no  genuine  issue  of  material 
fact  requiring  a  hearing  and  that  the 
legal  objections  offered  are 
insubstantial.  A  full  discussion  follows. 

LTheDrvigs 

The  drugs  for  which  a  hearing  was 
requested  fall  into  three  categories: 
single-entity  products  containing  only 
pentylenetetrazol;  products  containing 
pentylenetetrazol  with  one  or  more 
vitamins  or  minerals;  and  products 
which  contain  pentylenetetrazol,  a 
vitamin  or  mineral,  and  an  antihistamine 
such  as  dimenhydrinate  or  pheniramine 
maleate.  The  specific  drugs  are  listed 
below. 

A.  National  Ethical  Pharmaceutical 
Association 

These  respondents  did  not  identify 
any  specific  products  in  suppwt  of  their 
hearing  request. 

B.  The  Hyrex  Respondents 

1.  Tinaplex  Elixir  Each  5  ml  contains 
200  mg  pentylenetetrazol,  100  mg 
nicotinic  add,  5  mg  thiamine  HCI,  2  mg 
pyridoxine  HCI,  and  25  mg  vitamin  B,i. 
(Blaine  Company). 


2.  Cenalene  Tablets  and  Elixir.  Each 
5  ml  of  elixir  arid  each  tablet  contains 
100  mg  pentylenetetrazol  1.67  mg 
thiamine  hydrochloride  (elixir)  or 
thiamine  mononitrate  (tablet).  7.5  mg 
niacinamide,  and  2.5  micrograms 
cyanocobalamin  (vitamin  Bu).  (The 
Central  Phannacal  Co.). 

3.  Cenalene-M  Tablets  and  Elixir. 
Each  5  ml  of  elixir  and  each  tablet 
contains  100  mg  pentylenetetrazol  (The 
Central  Pharmacal  Co.). 

4.  Pentylenetetrazol  Tablets. 
Capsules,  and  Elixir.  Each  tablet, 
capsule,  and  5  ml  of  elixir  would  contain 
100  mg  pentylenetetrazol.  (These 
products  had  not  been  marketed  as  of 
the  date  of  the  hearing  request 
Chromalloy  Pharmaceuticals,  Ina). 

5.  Pentylenetetrazol  and  Niacin 
Tablets,  Capsules,  and  Elixir.  Each 
tablet  capsule,  and  5  ml  of  elixir  would 
contain  100  mg  pentylenetetrazol  and  50 
mg  niacin.  (These  products  had  not  been 
marketed  as  of  the  date  of  the  hearing 
request  Chromalloy  Pharmaceuticals, 
Inc.). 

6.  Vital  Tablets  and  Elixir  Each 
tablet  and  each  15  ml  of  elixir  contains 
10  mg  pentylenetetrazol  150  mg  1-lysine 
monohydrochloride,  1  mg  thiamine  HCI 
(Bi),  1.2  mg  riboflavin  (Bt),  10  mg 
niacinamide,  and  10  micrograms 
cyanocobalamin  (Bn).  (Distributed  by 
Daniels  Pharmaceuticals,  Inc.; 
manufactured  by  Pharmaceutical 
Associates,  Inc.). 

7.  Vasostim  Capsules  [formerly 
Vasonicol).  Each  capsule  contains  100 
mg  pentylenetetrazol  and  100  mg  niacin. 
(Dunhall  Pharmaceuticals,  Inc.). 

8.  D-Vaso  Capsules  (formerly 
Vasostim  and  Vasonicol).  Each  capsule 
contains  50  mg  pentylenetetrazol,  50  mg 
niacin,  and  25  mg  dimenhydrinate. 
(Dunhall  Pharmaceuticals,  Inc.). 

9.  Senilezol  Tablets  (Long  Acting  and 
Plain)  and  Elixir.  Each  tablet  and  each  5 
ml  of  elixir  contains  100  mg 
pentylenetetrazol  and  50  mg  nicotinic 
acid.  (Edwards  Pharmacal  Co.). 

10.  Halizol  Tablets.  Each  tablet 
contains  100  mg  penylenetetrazol  and  50 
mg  niacin  (Halsom  Medical  Supply, 
Inc.). 

11.  Pentylenetetrazol  with  Nicotinic 
Acid  (Elixir).  a.k.a.  Lixalert. 
Pentylenetetrazol  with  Nicotinic  Acid. 
Vastim,  Napt  Elixir.  Penalate  Elixir,  and 
Amid  Nisine.  Each  5  ml  contains  100  mg 
pentylenetetrazol  50  mg  nicotinic  acid, 
and  varying  amounts  of  alcohol  ranging 
from  5-15%.  (Heun/Norwood  Division). 

12.  Nicozol  Capsules  and  Elixir.  Each 
capsule  contains  100  mg 
pentylenetetrazol  and  50  mg  niacin. 
Each  5  ml  of  elixir  contains  200  mg 
pentylenetetrazol  and  100  mg  niacin  (as 
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the  sodium  salt).  (Hyrex-Key 
Pfaannaceuticals,  Inc.). 

13.  Nialex  Tablets.  Each  tablet 
contains  50  mg  pentylenetetrazoL  50  vag 
niacin,  and  30  mg  ascorbic  acid 
(Mallard,  Inc.). 

14.  Penalate  Capsules  and  Elixir.  Each 
capsule  and  each  5  ml  of  elixir  contains 
100  mg  pentylenetetrazol  and  50  mg 
niacin.  (Mayrand,  Ina). 

15.  Aminobmin  PT  Elixir.  Each  5  ml 
contains  100  mg  pentylenetetrazol  50 
mg  niacin.  100  mg  l-Iy^ine  HCL  1  mg 
thiamine  HQ  (Bi).  and  \2  mg  riboflavin 
(B,).  (Distributed  by  Medical  Products 
Panamericana,  Inc.;  manufactured  by 
Pharmaceutical  Associates,  Inc.). 

18.  Mivert  Capsules.  Each  capsule 
contains  25  mg  pentylenetetrazol  12.S 
mg  pheidramine  maleate,  50  mg  niacin, 
and  5  mg  benzocaine.  (Misemer 
Pharmaceuticals,  Inc.). 

17.  Senilex  Tablets.  Each  tablet 
contains  100  mg  pentylenetetrazol  and 
50  mg  niacin.  (O'Neal.  Jones  &  Feldman, 
Inc.). 

la.  Trela  Tablets  (impmved  formula). 
Each  tablet  contains  100  mg 
pentylenetetrazol  and  50  mg  niadn. 
(O'Neal  fones  &  Feldman.  Inc.). 

19.  Panzol  Forte  f elixir).  Each  45  ml 
contains  30  mg  pentylenetetrazol  50  mg 
nicotinic  add,  5  mg  riboflavin  sodliun 
phosphate,  10  mg  thiamine  Hd  100  mg 
choline  (as  tricholine  citrate),  50  mg 
inositol,  22  mg  iron  (as  ferrric 
pyrophosphate),  3  micrograms  vitamin 
Bii  (cobalamin  concentrate),  1  mg 
manganese  (as  sulfate),  2  mg  magnesium 
(as  sulfate),  and  1  mg  zinc  (as  sulfate). 
(Pan  American  Laboratories,  Inc.). 

20.  T-Lex  Tablets  and  Elixir.  Each 
tablet  and  each  5  ml  of  elixir  contains 
100  mg  pentylenetetrazol  and  50  mg 
niacin.  (Distributed  by  Thera-Medic. 
Inc.;  manufactured  by  Pharmaceutical 
Associates.  Inc.). 

21.  Nialene  Capsules  and  Elixir.  Each 
capsule  and  each  5  ml  of  elixir  contains 
200  mg  pentylenetetrazol  and  100  mg 
nicotinic  acid.  (Distributed  by  Winston 
Pharmaceuticals.  Inc.;  manufactured  by 
Pharmaceutical  Associates.  Inc.). 

22.  Alert  Elixir.  Each  5  ml  of  elixir 
contains  100  mg  pentylenetetrazol  50 
mg  niacin,  100  mg  1-lysine  HCl  1  mg 
thiamine  HCl  (B,),  and  1.2  mg  riboflavin 
(B,).  (Distributed  by  Thera 
Pharmaceutical  Co.;  manufactured  by 
Pharmaceutical  Associates,  Ina). 

23.  Tylene  (elixir)  Pentinic  Elixir, 
Penta-nic  Elixir,  Vazole  Elixir.  Benizol 
(elixir).  Lemotonic  (elixir).  Each  5  ml 
contains  100  mg  pentylenetetrazol  and 
50  mg  niacin.  (Formerly  manufactured 
by  Pharmaceutical  Associates,  Inc.). 

24.  Tega-Zol  Elixir  and  Capsules. 
Each  5  ml  of  elixir  and  each  capsule 
contains  100  mg  pentylenetetrazol  50 


mg  nicotinic  acid,  and  1.5  mg  d- 
amphetamine.  (Formerly  manufactured 
by  Pharmaceutical  Associates,  Inc.). 

25.  Kaaile  Elixir.  Each  5  nd  contains 
200  mg  pentylenetetrazol  and  100  mg 
nicotinic  add.  (Formerly  manufactured 
by  Pharmaceutical  Assodates,  Inc.). 

26.  Benizol  Plus  (elixir).  Each  5  ml 
contains  100  mg  pentylenetetrazol  50 
mg  nicotinic  add,  1.67  mg 
methyltestosterone,  0.0033  mg  ethinyl 
estradiol  1  mg  thiamine,  1.2  mg 
riboflavin.  0.S  mg  pyridoxine.  2 
micrograms  cyanocobalamin,  30  mg 
ascorbic  add.  1  mg  panthenol  and  20 
mg  choline  bitartrate.  (Formerly 
manufactured  by  Pharmaceutical 
Associates.  Inc). 

27.  Salutol-Plus  El(xir.  Each  45  ml 
contains  300  mg  pentylenetetrazol  200 
mg  niacinamide.  500  mg  liver  fraction 
No.  1,  20  mg  ferric  ammonium  dtrate,  30 
micrograms  cyanocobalamin,  5  mg 
pyridoxine,  10  mg  riboflavin,  and  30  mg 
thiamine  HCl  (Formerly  manufactured 
by  Pharmaceutical  Associates,  Inc). 

28.  Cenizol  Tablets  and  Elixir.  Each 
tablet  contains  100  mg  pentylenetetrazol 
and  50  mg  niacin.  (Saron  Pharmacal 
Corp.). 

29.  Vertab  Capsules.  Each  capsule 
contains  25  mg  pentylenetetrazol  50  mg 
nicotinic  acid,  and  25  mg 
dimenhydrinate.  (UAD  Laboratories. 
Inc.). 

C.  B.  F.  Ascher  and  Co. 

Nioric  Tablets  and  Elixir  (formerly 
Nioric  Modified).  Each  tablet  or  each  5 
ml  of  elixir  contains  100  mg 
pentylenetetrazoL 

D.  Knoll  Pharmaceutical  Co. 

1.  Metrazol  Tablets  and  Liquid.  Eacah 
tablet  or  each  5  mL  of  elixir  contains  100 
mg  pentylenetetrazol 

2.  Vita-Metrazol  Tablets  and  Elixir. 
Each  table  contains  100  mg 
pentylenetetrazol  10  mg  niacinamide.  1 
mg  each  of  thiamine  mononitrate, 
pyridoxine  Hd  and  riboflavin,  and  25 
mg  ascorbic  acid.  Each  5  ml  of  elixir 
contains  100  mg  pentylenetetrazol,  10 
mg  niadnamide.  1  mg  each  of  thiamine 
HCl  and  pyridoxine  HCl,  and  1.4  mg  of 
riboflavin-5'-phosphate  sodium. 

3.  Nico-Metrazol  Tablets  and  Elixir. 
Each  tablet  and  each  5  ml  of  elixir 
contains  100  mg  pentylenetetrazol  and 
50  mg  nicotinic  acid. 

E.  Richer  Pharmacol  Co. 

1.  Ru-Vert  Tablets  and  Liquid.  Each 
tablet  and  each  15  ml  of  elixir  contains 
25  mg  pentylenetetrazol  5  mg  nicotinic 
acid,  and  12.5  mg  pheniramine  maleate. 

2.  Su-Zol  Liquid  Each  5  ml  of  elixir 
contains  50  mg  pentylenetetrazol. 


3.  Su-Toa  Liquid  Tonic.  Each  45  ml  of 
elixir  contains  30  mg  pentylenetetrazol 
50  mg  niacin.  10  mg  vitamin  Bt,  5  mg 
vitamin  Ba,  1  mg  vitamin  B»  100  mg 
choline.  50  mg  inositol  1  mg  manganese, 
2  mg  magnesium.  1  mg  zinc.  200  mg 
ferric  pyrophosphate,  and  3  micrograms 
vitamin  Bt*. 

n.  Recommflnded  Uses  and  Dosage 

Virtually  all  of  the  products  are 
o^ered  for  one  or  more  conditions 
which  may  bo  assodatad  with  aging  or 
senility;  several  are  also  offered  for 
vertigo.  Viewed  collectively,  the  labeling 
offers  the  products  as  a  panacea  for 
conditions,  both  mental  and  physical 
which  may  accompany  old  age. 

The  labeling  generally  provides  for 
administration  of  the  dnigs  1  to  3  times  a 
day. 

IIL  Data  Submitted  To  Support  General 
Recognition  of  Effectiveness 

Absent  an  exemption,  the  only  way 
these  manufacturers  may  escape  the 
prophylactic  provisions  of  the  act  v^ch 
require  approved  new  drug  applications 
before  marketing  is  by  demonstrating 
that  their  products  are  not  "new  drugs", 
i.e.,  that  the  products  are  "generally 
recognized,  among  experts  qualified  by 
scientific  training  and  experience  •  •  * 
as  safe  and  effective  for  use  under  the 
conditions  prescribed,  recommended,  or 
suggested  in  the  labeling  thereof."  21 
U.S.C  321(p)(l).  In  turn,  a  manufacturer 
may  dear  the  hurdle  of  "general 
recognition"  only  by  coming  forward 
with  "substantia  evidence"  of 
effectiveness  of  a  product  suffident  for 
approval  of  a  new  drug  application. 
Weinberger  v.  Hynson.  Westcott  Bt 
Dunning.  Inc,  412  U.S.  609,  629  and  632 
(1973).  The  act  defines  "substantial 
evidence"  as  "evidence  consisting  of 
adequate  and  well-controlled 
investigations,  induding  dinical 
investigations,  by  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  the  effectiveness  of  the  drug 
involved,  on  the  basis  of  which  it  could 
fairly  and  responsibly  be  conduded  by 
such  experts  that  the  drug  will  have  the 
effect  it  purports  or  is  represented  to 
have  under  the  conditions  of  use 
prescribed  *  *  *  in  the  labeling  •  •  • 
thereof."  21  U.S.C  355(d).  The 
prereqiusites  for  an  adequate  and  well- 
controlled  dinical  investigation  have 
been  particularized  in  regulations 
promulgated  by  FDA.  See  21  CFR 
314.111(a)(5)(ii).  Unless  the  effectiveness 
of  a  product  is  supported  by  studies 
which  meet  each  oi  the  criteria  spelled 
out  in  these  regulations,  the  product 
lacks  "substantial  evidence"  of 
effectivenss  under  21  U.S.C  355(d)  and. 


a  fortiori,  is  a  "new  drug"  within  the 
meaning  of  21  \i&.C  321  (p).  Moreover, 
identification  of  a  single  deficiency  in 
Ught  of  the  pertinent  regulations 
conclusively  disqualifies  a  study  and 
precludes  its  use  as  "substantial 
evidence."  Cooper  Laboratories,  Inc.  v. 
Commissioner  FDA.  501 F.  2d  772,  781 
(D.C.  Cir.  1974). 
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A.  The  National  Ethical  Pharmaceutical 
Association 

These  companies  did  not  submit  any 
data  to  support  the  general  recognition 
of  effectiveness  of  pentylenetetrazol- 
containing  products. 

B.  The  Hyrex  Respondents 

Three  companies  (Dunhall 
Phannaceuticals,  Inc.;  Misemer 
Pharmaceuticals.  Inc.;  and  UAD 
Laboratories,  Inc.)  submitted  data  to 
support  the  contention  that  their 
products  were  generaUy  recognized  as 
effective  in  the  management  of  vertigo. 
The  data  consisted  of  four  published 
reports  of  studies  conducted  on  a  fourth 
product  Ru-Vert,  manufactured  by 
Rucker.  lliese  companies  also  cross- 
referenced  the  underlying  protocols,  raw 
data,  and  factual  analyses  of  the  studies 
contained  in  the  Rucker  submission  in 
support  of  Ru-Vert  The  specific  product 
formulations  and  labeling  are  as  follows: 

D-Vaso  Capsules  (50  mg 
pentylenetetrazol  50  mg  niacin,  and  25 
mg  dimenhydrinate)  are  "indicated  in 
the  symptomatic  management  of 
idiopathic  vertigo,  as  well  as  that 
associated  with  Meniere's  Syndrome, 
Arterial  Hypertension,  Labyrinthitis. 
Fenestration  Procedures,  Radiation 
Sickness  and  Tonic  Effect.  E)-Vaso  has 
also  been  of  value  in  patients  with 
cUnical  symptoms  of  senility  and 
functional  cerebral  impairment  as  well 
as  symptomatic  nausea." 

Mivert  Capsules  (25  mg 
pentylenetetrazol,  12.5  mg  pheniramine 
maleate,  50  mg  niacin,  and  5  mg 
benzocaine]  are  offered  as  a 
"Vasodilator,  cerebral  stimulant, 
antihistaminic  for  use  in  vertigo. 
Meniere's  syndrome  and  certain 
conditions  of  apprehension  and  mental 
confusion." 

Vertab  Capsules  (25  mg 
pentylenetetrfizol,  50  mg  nicotinic  acid, 
and  25  mg  dimenhydrinate)  are 
indicated  "in  the  symptomatic 
management  of  idiopathic  vertigo  as 
well  as  that  associated  with  Meniere's 
Syndrome,  Arterial  Hypertension, 
Labyrinthitis,  Fenestration  Procediuvs, 
Radiation  Sickness.  Vertab  has  also 
been  'of  value'  in  patients  with  clinical 
symptoms  of  senility  and  functional 
cerebral  impairment  as  well  as 
symptomatic  nausea." 


The  four  clinical  studies  are  evaluated 
below: 

a.  "Benign  Paroxysmal  Positional 
Vertigo:  A  Clinical  Study,"  Hemdon,  J. 
W.,  O.  Haug,  M.  J.  Horowitz  and  T.  E. 
Lynes,  Annals  of  Otology,  Rhinology 
and  Laryngology,  84:  210-223, 1975. 
Rucker,  the  sponsor  of  the  study, 
submitted  a  separate  report  which 
analyzed  the  study  in  light  of  the 
regulations,  21  CFR  314.111(a)(5)(ii),  as 
well  as  a  separate  statistical  ancdysis. 
This  was  a  double-blind,  crossover 
study  in  which  23  patients  with 
disorders  of  the  peripheral  labyrinthine 
system  were  evaluated  on  the  basis  of  a 
neurological  survey,  an  audiogram,  and 
an  electronystagmograph  (ENG). 
Nystagmus  (involuntary  movement  of 
the  eye)  and  vertigo  were  artificially 
induced  (by  suddenly  turning  the 
patient's  head  90*  to  one  side).  Scores 
were  developed  for  each  test  by  rating 
the  severity  of  symptoms  with  plus 
signs;  more  severe  symptoms  were 
indicated  by  a  greater  number  of  signs. 
Scores  were  then  developed  for  each 
patient  by  summing  that  patient's  scores 
for  all  tests.  Following  the  initial 
examination,  patients  were  randomly 
given  a  1-week  supply  of  Ru-Vert  or  an 
identical  appearing  placebo  capsule  and 
told  to  take  two  capsules  three  times  a 
day.  Six  of  the  17  patients  received  Ru- 
Vert  during  the  first  week;  11  of  the  17 
patients  received  placebo  during  the 
first  week.  At  the  end  of  one  week,  the 
patients  were  reevaluated  and  crossed 
over  to  the  other  medication  for  one 
week  at  which  time  they  were  evaluated 
for  a  third  time.  Finally,  all  patients 
were  evaluated  a  fourth  time  after  1 
week  of  no  treatment  To  facilitate 
statistical  analysis,  the  siunmed  scores 
for  each  patient  for  each  week  were  also 
ranked  (i.e.,  the  lowest  score  was  given 
a  rank  of  1,  the  highest  score  a  rai^  of 
4). 

The  authors  concluded  as  follows:  (1) 
The  data  for  the  11  patients  who 
received  placebo  during  the  first  week 
failed  to  show  a  statistically  significant 
improvement  but  when  these  same 
patients  received  Ru-Vert  during  the 
second  weelC  the  scores  were 
significantly  lowen  (2)  for  all  17  patients 
Ru-Vert  score  were  significantly  lower 
than  placebo  scores;  and  (3)  the 
difference  in  rank  sum  scores  for 
patients  treated  with  Ru-Vert  in  week  1 
was  not  statistically  lower  than  the  rank 
sum  scores  for  placebo-treated  patients 
during  the  same  period. 

The  study  is  not  adequate  and  well 
controlled  for  a  number  of  reasons.  First 
because  only  a  placebo  control  was 
used,  no  evidence  is  provided  to  support 
the  claim  that  each  of  the  three 
ingredients  in  tbis  combination  product 


contributes  to  the  claimed  effects.  21 
CFR  300.50.  To  demonstrate  properly 
that  each  of  the  ingredients  contributes 
to  the  combination,  it  is  necessary  to 
compare  Ru-Vert.  not  only  with  a 
placebo,  but  also  with  each  of  the 
individual  ingredients  in  the 
combination  and  with  the  three 
permutations  of  ingredients  which  result 
from  combining  two  of  the  three 
ingredients  in  Ru-Vert  (i.e.. 
pentylenetetrazol  and  pheniramine 
maleate:  pentylenetetrazol  and  nicotinic 
.  acid;  and  pheniramine  maleate  and 
nicotinic  add). 

Nor  is  the  study  capable  of  showing 
that  Ru-Vert  as  a  whole  is  superior  to  a 
placebo.  The  study  protocol  did  not 
provide  adequate  assurance  that  the 
subjects  initially  selected  for 
investigation  were  suitable  for  the 
study.  21  CFR  314.111(a)(5)(ii)(o)(2).  To 
the  contrary,  it  plainly  appears  that   , 
patient  selection  occurred  after  the 
study  was  completed.  For  example,  the 
authors  state  that  their  "original  purpose 
in  this  study  was  to  evaluate  Ru-Vert  in 
the  treatment  of  patients  with  disorders 
of  the  peripheral  labyrinthine  system." 
However,  when  the  study  was 
completed,  the  authors,  without 
explanation,  decided  to  report  the 
results  only  for  those  21  patients  who 
had  benign,  paroxysmal,  positional 
vertigo.  "ITie  diagnostic  criteria  of  the 
condition  to  be  studied  should  have 
been  determined  before  the  subjects 
were  entered  in  the  study,  not  after.  21 
CFR  314.111(a)(5)(ii)(o)(2}(v-).  In  fact 
examination  of  the  patient  report  forms 
shows  that  results  from  three  of  the 
patients  were  excluded  by  the  authors 
(patient  nos.  6, 10,  and  11)  even  though 
their  diagnoses  ("peripheral  vestibular 
dysfunction  with  positional  vertigo," 
"Hallpike  positional  vertigo")  were  no 
different  from  those  patients  whose 
results  were  reported. 

The  study  is  also  not  controlled 
because  comparability  with  respect  to 
pertinent  variables  was  not  assured.  21 
CFR  314.111(a)(5)(u)(o)(2){«;].  Again,  the 
patient  report  forms  shown  that  some 
patients  had  consumed  alcohol  the  night 
before  one  or  more  of  the  examinations 
(e.g..  patient  nos.  13  and  14),  while  other 
patients  had  not.  Several  patients 
received  medication  for  at  least  two 
weeks  pre-study,  but  not  thereafter  (e.g., 
patient  nos.  7  and  20);  other  patients 
were  concurrendy  using  additional 
medication  (including,  in  one  instance, 
an  anti-vertigo  agent)  at  various  times 
during  the  study  (e.g.,  patient  nos.  8. 9. 
13, 17,  and  20).  Under  these 
orcumstances,  there  is  no  way  to 
determine  whether  observed  effects 
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were  due  to  Ru-Vert  or  to  the  presence 
of  the  other  drug  substances. 

The  authors  acknowledged  that  the 
six  patients  who  received  Ru-Vert 
during  the  first  week  of  the  study  failed 
to  show  a  statistically  significant 
improvement  in  ENG  scores.  Moreover, 
a  comparison  of  the  Ru-Vert  group  and 
the  placebo  group  in  change  in  ENG 
scores  from  pre-treatment  to  the  first 
week  shows  that  there  was  no 
statistically  significant  difference 
between  the  two  groups  (Mann- Whitney 
U  Test  SiegaL  S..  Non-Parametric 
Statistics.  McGraw  Hill.  19S6.  pp.  116- 
126;  N=17.  U=31.  p>0.05). 

The  findings  for  patients  generated 
during  the  second  week  of  treatment  are 
unusable  for  the  following  reasons.  The 
authors'  statistical  analysis  of  data  for 
the  11  patients  who  received  placebo 
during  the  first  week  is  inappropriate 
because  the  authors  faUed  to  consider 
the  effect  of  order  of  drug  administration 
on  observed  effects.  The  order  in  which 
drugs  are  administered  to  patients  in  a 
crossover  study  is  always  a  pertinent 
variable  for  which  comparability  must 
be  assured.  21  CFR 

314.111{aK5)(ii](a){2)(/;71.  Without  such 
an  assurance  it  is  impossible  to  compare 
the  results  of  treatment  with  a  control  in 
such  a  fashion  as  to  permit  meaningful 
quantitative  evaluation.  21  CFR 
314.111(a)(5)(ii)(a)(4).  This  is  particularly 
so  where,  as  here,  there  is  an  extremely 
small  number  of  patients  and  the 
authors  have  aclaiowledged  that  vertigo 
"is  commonly  self-limiting  and  resolves 
in  a  period  of  a  few  weeks  or  months." 
Thus,  there  is  no  way  to  determine 
whether  patient  improvement  was  a 
function  of  elapsed  time  or  whether  it 
was  attributable  to  the  effect  of  the 
drug. 

There  is  an  additional  factor  in  this 
study  which  underscores  why  it  is 
necessary  for  an  analysis  to  rule  out 
sequence  of  drug  administration  as  a 
confounding  variable.  As  the  authors 
recognize,  "patients  lean  to  protect 
themselves  from  vertiginous  attacks  by 
movement  restriction."  In  other  words, 
as  the  patients  become  more 
accustomed  to  the  sudden  movements 
used  by  the  physician  to  induce  the 
vertiginous  attacks,  they  learn  to 
anticipate  it.  thereby  decreasing  the 
severity  of  the  symptoms  induced. 
Accordingly,  the  decreased  ENG  scores 
may  be  attributable  to  patient 
adaptation  over  time  to  the  turning 
procedure  used  to  induce  the  vertigo, 
rather  than  to  the  effect  of  the  drug. 
Finally,  analysis  of  the  first  and  second 
week  scores  for  all  17  patients  confirms 
that  although  there  were  no  residual 
effects  (within  subject  difference. 


Z=  ±0.857.  p>0.05)  for  the  subjects  of 
each  sequence,  there  were  significant 
period  effects  (within  subject  crossover 
difference).  Koch,  G.  C.  "The  Use  of 
Non  Parametric  Methods  in  the 
Statistical  Analysis  of  the  Two  Period 
Change-Over  Design."  Biometrics,  June 
1972.  pp.  577-584;  Z=  ±3.028.  p<0.01). 
In  short,  drug  effects  can  only  be 
measured  for  the  first  week,  and  data 
observed  during  the  second  week  must 
be  ignored.  As  noted  above,  however, 
the  authors  reported  that  the  first  week's 
data  failed  to  show  a  statistically 
significant  effect  for  Ru-Vert  over 
placebo. 

The  separate  analysis  submitted  by 
Rucker  did  not  address  most  of  the 
foregoing  specific  deficiencies.  Rucker's 
analysis  did  discuss  comparability 
between  test  and  control  groups,  but  in 
a  wholly  inadequate  manner.  For 
example,  in  the  analysis  it  is  claimed 
that  comparability  with  respect  to 
concurrent  drug  usage  was  assured 
simply  because  the  study  report  states 
that  "one  patient"  was  dropped  from  the 
investigation  for  taking  additional 
medication.  This  statement  ignores 
entirely  the  report  forms  which  reveal 
that  numerous  other  patients  were  also 
taking  additional  medications. 

b.  "The  Effect  of  Ru-Vert  and  Its 
Components  on  Post-Rotatory  Motor 
Performance."  Lynes.  T.  E..  and  L  E. 
Boos,  Current  Therapeutic  Research, 
16:937-943. 1974.  Rucker  provided  a 
separate  analysis  of  the  study 
attempting  to  demonstrate  compliance 
with  the  regulations  for  adequate  and 
well-controlled  studies.  This  was  a 
double-blind,  placebo-controlled  study 
designed  to  compare  the  effects  of  Ru- 
Vert  with  each  of  its  individual 
components  and  ^i\h  each  possible  pair 
of  components  on  the  post-rotatory 
phenomena.  The  authors  selected  240 
normal  young  (average  age  21  years) 
volunteers  and  divided  them  into  three 
sets  of  80  subjects  each  (40  males  and  40 
females)  as  follows:  Set  I  consisted  of 
five  groups  of  16  subjects  (6  males  and  8 
females).  The  subjects  in  each  group 
received  placebo,  Ru-Vert  or  one  of  the 
three  components  of  Ru-Vert.  Set  II  was 
divided  into  five  similar  groups.  The 
subjects  in  these  groups  received  either 
placebo,  Rn-Vert,  or  one  of  the  pairs  of 
ingredients  in  the  Ra-Vert  combinatioiL 
Because  set  in  was  a  replicate  of  set  II. 
the  data  were  combined  and  analyzed 
together. 

On  the  day  of  the  experiment 
subjects  were  asked  to  report  having 
fasted  for  at  least  6  hours  before  their 
scheduled  arrival  time.  Upon  arrival 
each  subject  was  given  a  pre-test  which 
inchided  an  evaluation  of  ooordination 


(body.  head,  and  arm  position,  and  leg 
movements)  during  a  tandem  walk  of  a 
straight  line,  a  standard  Romberg  test 
(i.e..  the  Romberg  sign  is  said  to  have 
appeared  if  the  patient's  body  sways  or 
the  patient  falls  when  standing  with  feet 
close  together  and  eyes  closed),  and  a 
tandem  Rombei^g  test.  Immediately  after 
pre-test  each  subject  was  given  two 
tablets  of  an  assigned  regimen.  One 
hour  after  drug  administration,  vertigo 
was  artificially  induced  by  placing  the 
subject  on  a  platform  which  was  rapidly 
rotated  for  1  minute  and  then  brought  to 
a  rapid  stop.  Thereafter,  the  subject  was 
evaluated  for  duration  and  intensity  of 
vertigo. 

On  the  duration  cf  vertiginous 
symptoms,  the  authors  reported  that 
there  were  no  significant  differences  for 
any  of  the  groups  in  the  three  sets, 
i.e..  Ru-Vert  was  not  shown  to  be 
superior  to  placebo,  to  any  Ru- Vert's 
individual  ingredients,  or  to  any  of 
ingredients.  (In  fact  in  set  I  the  duration 
of  vertiginous  symptoms  was  shortest  in 
the  placebo-treated  group;  even  in  sets  II 
and  III.  Ru-Vert  decreased  the  average 
duration  of  vertiginous  symptoms  over 
placebo  by  only  2.2  seconds.) 

On  the  severity  of  vertigo  (in  the 
patients  in  set  I),  the  authors  reported 
that  Ru-Vert  produced  a  significant 
reduction  in  the  intensity  of  vertigo 
induced  by  deceleration,  that  none  of 
the  individual  ingredients  produced  such 
a  change,  and  that  pheniramine  meleate 
produced  a  significant  increase  in  the 
intensity  of  vertigo.  Insofar  as  the 
severity  of  vertigo  (in  the  patients  in  sets 
II  and  ni),  is  concerned,  the  authors 
reported  that  the  group  treated  with  Ru- 
Vert  and  the  group  treated  with  the 
combination  of  pentylenetetrazol  and 
pheniramine  maleate  showed  a 
statistically  significant  decrease  in 
symptom  intensity  over  placebo.  The 
authors  based  their  conclusion  that 
nicotinic  acid  contributed  to  -the  claimed 
effects  on  the  fact  that  the  group 
receiving  pentylenetetrazol  and 
pheniramine  maleate  exhibited  the 
Romberg  sign  with  "a  significantly 
greater  frequency  than  can  be  accounted 
for  by  chance." 

This  investigation  is  patently 
incapable  of  providing  substantial 
evidence  of  Ru- Vert's  effectiveness  in 
the  management  of  vertigo  because  it 
provides  no  assurance  that  the  patients 
selected  were  suitable  for  the  study.  21 
CFR  314.111(a)(5)(ii)(o)(2)(/l  The  authors 
examined  only  normal  volunteers;  no 
patient  with  vertigo  was  entered  in  the 
study.  Under  these  circumstances,  there 
can  be  no  assurance  that  Ru-Vert  will 
have  the  same  effect  on  patients  with 
the  pathological  conditions  which  cause 
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vertigo  as  the  authors  claim  Ru-Vert  had 
in  these  normal  patients  whose 
dizziness  was  artificially  induced  by 
deceleration.  Id.  Hie  regulations  plainly 
require  that  the  study  protocol  set  forth 
the  "diagnostic  criteria  of  the  condition 
to  be  treated  or  diagnosed."  21  CFK 
314.111(a3(5)(ii)(oK2)W.  If  nonnal 
subjects  are  studied,  no  such  diagnostic 
criteria  can  be  provided.  Similarly,  the 
regulations  also  require  that  there  be 
comparability  between  test  and  control 
groups  for  such  pertinent  variables  as 
"severity,  or  duration  of  disease."  21 
CFR  314.111(a)(5)(ii)(o)(2)(///).  Again,  if 
normal  subjects  are  usedi,  the  regulation 
becomes  meaningless.  In  short,  unless  a 
drug  is  tested  on  patients  who  have  the 
precise  condition  for  which  the  drug  is 
offered,  the  clinical  phannacologist  and 
the  phyaidan  will  have  no  rational 
scientific  basis  for  determining  precisely 
which  conditions  may  be  effectively 
treated  with  the  regimen.  The  failure  to 
study  the  drug  in  diseased  patients 
renders  the  study  conclusively 
uncontrolled. 

The  study  is  also  uncontrolled 
because  it  failed  to  provide  assurance  of 
group  comparability  with  respect  to  a 
pertinent  variable — concomitant  drug 
usage.  21  CFR  314.111(a){5)(ii)(o)(2)(//y). 
In  its  separate  analysis  of  the  study, 
Rucker  acknowledged  that  concomitant 
drug  usage  was  "restricted  to  caffeine, 
nicotine,  minimal  amoimts  of  alcohol 
and  oral  contraceptive  drugs."  Any  of 
these  drugs,  which  act  upon  the  central 
nervous  system,  may  have  influenced 
the  results  of  treatment.  Because  these 
drugs  manifestly  were  not  uniformly 
prohibited  and  no  analysis  was 
provided  to  assure  that  test  and  control 
groups  were  comparable  on  the  use  of 
such  drugs,  the  study  is  uncontrolled. 

There  is  a  third  deficiency  in  this 
study.  The  report  states  that  the 
"confounding  element  of  'response 
decline'  *  *  *  (discussed  in  the  previous 
study)  was  removed  by  using 
independent  groups  for  evaluation  of 
each  agent  and  each  combination." 
Examination  of  the  patient  report  forms 
shows  that  this  was  not  the  case.  In  fact, 
at  least  27  subjects  were  used  more  than 
once.  The  results  generated  by  the 
"repeaters"  were  clearly  not 
independent  and  any  analysis  based 
upon  their  results  is  unreliable.  21  CFR 
314.111{a)(5)(i),  (a)(5)(ii)(a)(2).  and 
(a)(5)(ii)(o)(4). 

Finally,  the  results  of  the  study  do  not 
support  any  claim  that  Ru-Vert  is 
elective  in  the  management  of  vertiga 
As  shown  above,  the  decrease  in 
duration  of  vertigo  caused  by  Ru-Vert 
was  not  significantly  better  than  with 
any  single  component,  pur  of 


components,  or  placebo.  In  feet  Ru-Vert 
decreased  the  duration  of  vertigo  over 
placebo  by  only  2.2  seconds. 

Within  this  fleeting  timespan,  even  if 
Ru-Vert  had  been  shown  to  produce  a 
decrease  in  intensity  of  vertigo,  any 
such  decrease  would  be  clinically 
trivial. 

Moreover,  the  results  as  reported  by 
the  authors  do  not  show  that  each 
ingredient  in  Ru-Vert  contributes  to  the 
effects  claimed  as  required  by  21  CFR 
300.50.  The  authors  reported  that  the 
combination  of  pentylenetetrazol  and 
pheniramine  maleate  performed 
comparably  with  Ru-Vert  in  reducing 
the  intensity  of  vertigo.  (In  fact,  this 
combination  of  ingredients  performed 
better  than  Ru-Vert,  although  not 
significantly  so.)  The  evidence  plainly 
fails  to  show  the  contribution  of 
nicotinic  acid,  the  third  ingredient  in  Ru- 
Vert. 

The  audiors  argue  that  nicotinic  acid 
does  contribute  to  Rn-Vert,  however, 
because  the  group  treated  widi 
pentylenetetrazol  and  pheniramine 
maleate  exhibited  the  Romberg  sign 
with  a  "greater  frequency  than  can  be 
accounted  for  by  chance"  (emphasis 
added).  To  demonstrate  that  nicotinic 
acid  in  Ru-Vert  contributes  to  the 
combination  (in  this  case  by  decreasing 
the  frequency  of  the  Romberg  sign), 
however,  it  is  necessary  to  compare 
each  of  the  combinations  of  ingredients 
in  Ru-Vert  with  Ru-Vert.  The  same 
comparisons  made  by  the  authors  when 
they  measured  the  effect  of  Ru-Vert  and 
its  components  on  the  duration  and 
intensity  of  vertigo  should  have  been 
made  for  the  decrease  in  the  frequency 
of  the  Romberg  sign.  Instead,  the 
authors  focused  on  each  treatment  group 
separately  and  compared  the  frequency 
of  occurrence  of  the  Romberg  sign  in 
that  group  with  chance  rather  than  with 
the  frequency  of  occurrence  in  the  other 
treatment  groups.  FDA  analysis  show 
that  there  was  no  statistically  significant 
difference  between  the  treatment  groups 
with  respect  to  the  appearance  of  the 
Romberg  sign.  (X»=5.10;  DF=3; 
p=0.16.) 

Once  again,  Rucker's  separate 
analysis  of  the  study  did  not  address  the 
above  cited  deficiencies. 

c.  "A  Double-Blind.  Placebo 
Controlled  Study  of  Ru-Vert  In  Patients 
With  Vertigo,"  Pou.  J.  W.,  and  R  J. 
Quinn,  Current  Therapeutic  Research, 
9:558-562. 1967.  Rucker  submitted  a 
separate  analysis  of  the  study.  The 
purpose  of  this  double-blind,  plaoebo- 
controUed  study  was  to  evaluate  the 
cliBical  effects  of  Ru-Vert  in  the 
symptonatic  treatment  of  vertigo.  Fifty 
patients  widi  vertigo  were  divided  into 


two  groups  and  given  either  plapebo  or 
identical  appearing  Ru-Vert  Tablets.  The 
27  patients  in  the  Ru-Vert-treated  group 
rec^ved  medication  for  an  average 
period  of  66  days  (range  7  to  206  days), 
while  the  23  patients  in  the  frfacebo- 
treated  group  received  raecficatian  lor  an 
average  period  of  59  days  (range  12  to 
218  days).  Evaluation  of  therapeutic 
response  was  based  upon  the  results  of 
Jiystagmns,  pointing,  Romberg  and 
straight  line  tesU,  as  well  as  the 
subjective  response  of  the  patient  The 
overall  response  was  rated  with  a 
descriptive  scale  using  the  criteria 
"excellent"  (symptom  free),  "good" 
(marked  improvement  but  not  complete 
relief  of  all  symptoms),  "fair"  (slight 
improvement),  and  "poor"  (no 
improvement).  The  au&ors  reported  diat 
a  clinically  good  response  (excellent  or 
good)  was  observed  in  77  percent  of  the 
Ru-Vert  patients,  whereas  only  17 
percent  of  the  placebo-treated  patients 
showed  a  similar  response. 

Thit  study  is  not  well  controlled  in 
several  respects.  The  authors  have  not 
provided  the  diagnostic  criteria  of  the 
vertigo  of  these  patients.  21  CFR 
314.111(a)(5Kii)(o)(2H^l.  The  authors' 
tabular  summary  of  die  causes  of  the 
patients'  vertigo  does  not  comply  with 
the  regulations;  the  etiology  of  a  disease 
may  not  be  equated  with  the  diagnostic 
criteria  which  characterize  its  nature.  In 
fact  even  the  etiology  of  die  patient's 
disease  in  many  cases  is  not  described, 
but  is  lumped  in  the  category,  "other 
(allergy,  otosclerosis,  eta)." 

The  authors  have  also  failed  to  assure 
that  subjects  were  assigned  to  test  and 
control  groups  in  a  mannar  to  minimirp 
bias.  21  CFR  314.111(a)(5)(ii)(o)(.?){i0.  No 
information  is  provided  regarding  the 
method  of  patient  assignment,  Rather, 
the  authors  report  only  that  the  patients 
were  "separated  into  two  groups". 
Random  assignment  of  subjects  to  test 
and  control  groups  is  the  sine  qua  non  of 
any  controlled  study.  Known  variables 
which  may  affect  the  outcome  of  the 
study,  such  as  age,  sex.  and  duration 
and  severity  of  the  disease,  can  and 
must  always  be  assured  by  rgmparison 
of  their  distribution  between  test  and 
control  groups.  21  CFR 
314Jll(a)(5Kii){o)(2){i;/).  The  puipese  of 
randonily  assigning  subjects  to  test  and 
control  groups  is  to  assure  a^aal 
distribution  of  recurrii^  fnihwiif 
variables  which  may  iafluenoe 
treatment  outcome.  Hie  authors  jive  no 
indication  that  assignment  of  patioats  to 
test  and  control  groups  was  randomized. 
See.  e.g..  the  study  conducted  by 
Hemdop.  et  aL,  reviewed  above. 

The  Botfaors  have  feiled  to  asaue  that 
test  and  laiitpul  giwipa  "^ 
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comparable  with  respect  to  sucli 
p>ertinent  variables  as  the  severity  or 
duration  of  the  disease  or  the  use  of 
drugs  other  than  the  test  drug.  21  CFR 
314.111(a)(5)(ii)(a)(2)(//7l.  Only  the  age 
and  sex  of  the  patients  are  accounted 
for.  These  omissions,  too,  are  criticaL 
Indeed  other  studies  included  in 
Rucker's  submission  acknowledge  that 
vertigo  may  spontaneously  remit,  recxir, 
or  persist  for  years  and  that  numerous 
therapeutic  agents  may  have  an  effect 
on  vertiginous  symptoms. 

The  authors  have  also  failed  to 
compare  the  results  of  treatment  with  a 
control  in  a  fashion  which  permits 
quantitative  evaluation.  21  CFR 
314.111(a](5)(ii)(a}(4].  Although  the  study 
report  stales  that  therapeutic  response 
was  evaluated  on  the  basis  of  objective 
criteria  and  the  subjective  response  of 
the  patient,  it  offers  no  explanation  of 
what  weight  is  accorded  to  the 
subjective  response  of  the  patient.  The 
patient  report  forms  show  that  in 
numerous  instances  no  objective  tests 
were  conducted  while  in  others  the 
numerical  rating  system  for  a  particular 
test  was  wholly  ignored  by  the 
investigators.  In  fact,  in  many  instances, 
there  was  only  one  examination  of  a 
patient,  making  impossible  any 
judgment  on  improvement 

This  lack  of  objectivity  in  the 
evaluation  of  patient  responses  reveals 
yet  another  deficiency  in  the  design  of 
the  study:  failure  to  blind  the  analysts  of 
the  data.  21  CFR  314.111(a)(5)(ii)(o)(4). 
While  it  may  be  permissible  to  break  the 
code  before  evaluating  the  results  of  a 
study  when  the  data  are  wholly 
quantitative  and  permit  no  room  for  bias 
to  creep  into  interpretations,  this 
practice  is  impermissible  when  data  are 
almost  entirely  subjective,  as  was  the 
case  in  this  study.  Inasmuch  as  data 
were  evaluated  after  the  code  was 
broken,  there  was  no  method  used  to 
preclude  bias  (conscious  or 
unconscious]  from  entering  into  the 
authors'  conclusions.  The  problem  is 
compoimded  by  the  authors'  failure  to 
record  the  evaluation  of  the  patient's 
response  on  the  report  form.  Under 
these  circumstances,  the  study 
constitutes  little  more  than  an 
undocumented  series  of  subjective 
impressions.  21  CFR  314.111(a)(5){ii)  (c). 

Finally,  because  only  a  placebo 
control  was  used,  the  study  offers  no 
evidence  that  each  of  the  components  in 
Ru-Vert  contributes  to  the  claimed 
effects.  21  CFR  300.50. 

In  its  separate  analysis,  Rucker 
attempts  to  overcome  the  authors' 
failure  to  randomly  assign  the  patients 
by  arguing  that  "subjects  were  assigned 
to  the  active  treatment  group  or  the 
placebo  treatment  group  such  that 


neither  patients  nor  the  physicians  knew 
which  preparation  was  used" 

Rucker's  argument  shows  that  it 
misunderstands  the  different  purposes 
of  randomization  and  blinding  cmd  the 
manner  in  which  each  is  accomplished. 
As  noted  above,  the  purpose  of 
randomization  is  to  assure  equal 
distribution  of  imknown  variables 
between  test  and  control  groups.  The 
purpose  of  blinding  is  to  prevent  bias 
(conscious  and  unconscious)  in  the 
reporting  of  results  by  the  physician  and 
the  patient.  Randomization,  of  necessity, 
is  essentially  completed  before  the  study 
even  begins  when  it  is  determined  that 
patients  will  be  assigned  or  medications 
will  be  distributed  pursuant  to  a 
predetermined  numerical  order  which 
follows  a  table  of  random  numbers. 
Blinding,  on  the  other  hand,  is  not  truly 
accomplished  until  the  study  has  been 
completed  and  it  has  been  determined 
that  neither  the  investigators  nor  the 
patients  were  able  to  distinguish 
between  the  various  regimens.  In  short, 
patient  assignment  may  be  randomized 
whether  or  not  the  study  participants 
are  blinded,  and  blinding  will  not  effect 
randomized  assignments. 

Raucker's  analysis  did  not  address  the 
other  defects  discussed  above. 

d.  "A  Clinical  Study  of  Ru-Vert  in  the 
Management  of  Vertigo,"  Pou,  J.  W..  and 
H.  J.  Quinn,  Current  Therapeutic 
Research,  8:494-497, 1966.  Rucker 
submitted  a  separate  analysis  of  the 
study.  Twenty-eight  patients  were 
administered  Ru-Vert  in  varying 
dosages  for  periods  ranging  from  3  to 
378  days.  Nystagmus,  pointing,  Romberg, 
and  straight  line  tests  were  conducted 
pre-  and  post-therapy.  In  addition,  the 
authors  made  a  global  evaluation  of  the 
symptomatic  response  using  the 
following  criteria:  "Excellent"  (sympton 
free),  "good"  (marked  improvement,  all 
symptoms),  "fair"  (some  improvement, 
some  symptoms)  and  "poor"  (no 
improvement).  "The  authors  reported  that 
"some  degree  of  symptomatic  relief' 
was  obtained  in  83  percent  of  the 
patients  treated  (excellent,  good,  or  fair). 

This  study  lacks  virtually  every 
feature  of  a  well-controlled  study.  The 
diagnostic  criteria  used  to  select  the 
patients  are  not  provided.  21  CFR 
314.111(a)(5)(ii)(a;/27^/;).  The  methods  of 
observation  and  recording  of  results, 
including  the  assessment  of  subjective 
responses  and  steps  taken  to  minimize 
bias  on  the  part  of  subject  or  the 
observer,  are  not  explained.  21  CFR 
314.111(a)(5)(ii)(o)(2)(;70.  There  was  no 
blinding.  21  CFR  314.111(a)(5)(ii)(o)(4). 
There  was  no  control.  Id.  ilie  frndings 
were  not  statistically  analyzed.  21  CFR 
314.111(a)(5)(ii)(a}(5J.  The  authors 
appear  to  have  recognized  the  patent 


inadequacy  of  this  study  inasmuch  as 
they  have  characterized  their  findings  as 
"preliminary  in  nature"  which  require 
conHrmation  "by  double-blind,  placebo- 
controlled  clinical  trials." 

Finally,  the  study  provides  no 
evidence  that  each  of  the  ingredients  in 
Ru-Vert  contributes  to  the  claimed 
effect  21  CFR  300.50. 

In  its  separate  analysis,  Rucker  claims 
that  the  study  used  a  historical  control. 
This  argument  is  unsupported  by  the 
study  itself.  While  the  authors  state  that 
"a  number"  of  patients  had  experienced 
a  clinically  inadequate  response  in 
previous  therapy  with  other  agents,  they 
do  not  state  what  that  number  of 
patients  is  or  precisely  what  those 
agents  were.  More  important  because 
some  types  of  vertigo  are  transient  and 
may  spontaneously  improve,  a 
"historical"  control  is  meaningless  in  the 
absence  of  careful  documentation  of  the 
nature  and  liistory  of  vertigo 
experienced  by  these  patients.  Without 
a  precise  description  of  the  disease  and 
of  its  history  in  each  patient  there  can 
be  no  historical  control. 
*        •        •        *        • 

There  is  an  additional  reason  why 
each  of  the  four  foregoing  studies  does 
not  constitute  an  adequate  and  well- 
controlled  clinical  investigation  insofar 
as  the  products  of  the  Hyrex 
respondents  are  concerned:  the 
composition  of  the  test  drug,  Ru-Vert,  is 
different  from  the  formulations  of  the 
products  of  the  Hyrex  respondents.  21 
CFR  314.111(a)(5)(U)(6).  Ru-Vert 
contains  25  mg  pentylenetetrazol,  12.5 
mg  pheniramine  maleate,  and  5  mg 
nicotinic  acid.  In  contrast,  D-Vaso, 
contains  50  mg  pentylenetetrazol,  50  mg 
nicotinic  acid  (niacin),  and  25  mg 
dimenhydrinate.  Mivert  contains  5  mg 
benzocaine,  an  ingredient  not  present  in 
Ru-Vert  while  Vertab  contains  25  mg 
dimenhydrinate  rather  than  the  12.5  mg 
pheniramine  maleate  present  in  Ru-Vert. 
Accordingly,  even  if  these  studies  were 
adequate  and  well  controlled,  they  could 
not  be  used  to  support  the  effectiveness 
of  these  three  products. 

The  Hyrex  respondents  did  not  submit 
any  evidence  to  show  that  their 
products  were  generally  recognized  as 
effective  for  the  other  indications  for 
which  they  offered. 

C.  B.  F.  Asher  &  Co.,  Inc. 

This  firm  also  did  not  contend  that  its 
product  Nioric,  was  generally 
recognized  as  effective  for  its  labeled 
indications,  nor  did  it  submit  evidence 
to  support  such  a  contention. 
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D.  KnaS  Phammaceutical  Ca 

1.  Metrazol  Tablets  andUquidum 
(elixir).  Metrazol  (containing  100  mg 
pentylenetetrazol  per  tablet  or  per  5  ml 
elixir]  is  offered  for  a  host  of  conditions 
including  ''to  enhance  mental,  physical 
activity  of  elderly  patients,"  for 
"distmbed  memory  functioa"  as  "a 
mood  conditioning  drug,"  for  "treatment 
of  senile  and  arteriosclerotic 
psychoses,"  and  for  "cerebral 
arteriosclerosis." 

Knoll  submitted  64  serially  numbered 
reprints  of  published  articles  and  two 
unpublished  studies  (Bazo  and  Ban)  in 
support  of  its  claim  that  the  Metrazol 
products  are  generally  recognized  as 
effective.  With  commendable  and 
refreshing  candor.  Knoll  conceded  that 
these  submissions  to  "not  comport  with 
the  standards  for  controlled  clinicfd 
investigations  in  the  regulations  *  *  *." 
In  fact  Knoll  further  acknowledged  that 
the  patients  in  these  trials  performed 
"very  poorly"  when  objectively 
evaluated  (with  intelligence  tests, 
performance  tests,  and  psychiatric 
rating  scales)  and  that  it  was  "difficult, 
if  not  impossible,  to  show  any 
superiocity  of  Metrazol  •  •  *  over 
placeba" 

In  view  of  these  acknowledgements 
and  in  the  interest  of  brevity,  the  articles 
will  not  be  reviewed  individually,  but 
rather  will  be  categorized  by  their  ^ 
deficiences.  The  articles  are  identified 
with  Knoll's  numbers  rather  than  by 
their  complete  citations.  The  articles 
were  reviewed  as  follows: 

a.  Studies  which  failed  to  show  that 
Metrazol  was  effective  (i.e.,  Metrazol 
did  not  "beat"  the  placebo  or  the  author 
concluded  that  efficacj'  had  not  been 
shown)  (21  CFR  314.111{a)(5)(i):  1, 19 
(psychological  testing  showed  no 
signiflcaat  change),  21t  25,  26, 28  through 
36.  73  through  75,  Bazo,  and  Ban. 

b.  Studies  which  failed  to  provide 
diagnostic  criteria  of  the  condition 
treated  (21  CFR  314.111(a)(5)(u)(fl;^2;/)7;; 
6, 8  through  12. 17.  ig.  24.  28,  35.  38.  and 
72. 

c.  Studies  which  failed  to  assign 
subjects  to  test  and  control  gEoups  in 
such  a  way  as  to  miaimize  bias  (21  CFR 
314.111(aJ(5j(ii)(a;/2;/^'W- 1. 5,  6, 15. 24 
through  Z7,  35.  37  throqgh  39.  and  T7 
through  79. 

d.  Studies  which  failed  to  assure 
aompanibility  between  test  and  control 
groups  with  respect  to  one  or  more 
pertinent  variables  (21  CFR 
31HUiai)[i)[maJ(2J(iiiJJ:  1.  Z  5,  Q.  9 
(sequence  of  drug  administration, 
concurrent  use  of  other  drugs),  24-28,  29 
(concummit  use  of  other  drugs  and 
length  of  time  on  mediaati«i  prior  to 


ofaservatiDB).  35  tfirou^  39. 74. 75,  and 

77  through  79. 

e.  Studies  which  failed  to  explain 
methods  of  observation  and  recording  of 
results,  including  variables  measured, 
quantitation  and  asseesaent  of  subjects' 
response  (21  CFR  314.111(a)(5)(ii)(a>^5;jL- 
12. 13. 15, 17.  20,  27,  72.  75,  and  78. 

f  .  Studies  which  failed  to  provide  a 
quantitative  comparison  of  results  of 
treatment  with  control  group  (21  CFR 
314.111(a)(5Mii){o;W- 1  through  5.  7. 8. 10 
through  IS.  14  (placebo  control  used,  bat 
data  not  quantified  for  this  group),  16 
through  23. 29,  72,  and  76  throu^  79. 

g.  Studies  which  were  urd}lindedor 
only  partially  blinded  (21  CFR 
3U.lU[u)Mii){a}(4)):  2  Aaovf^  1&  20 
through  24,  25  (partially).  27.  29,  72.  and 
76  throng  7a 

h.  Studies  which  failed  to  provide 
either  a  summary  of  the  method  of 
analysis  or  a  statistical  analysis,  or 
both  (21  CFR  314.111(a)(5)(u)(a;^5;;;  2 
through  5,  9, 14  through  16. 18.  and  73. 

2.  Vita-Metrazol  Tablets  and  Elixir. 
Vita-Metrazol  (containing  100  mg 
pentylenetetrazol.  10  mg  niacinamide. 
1.0  mg  thiamine  HCl,  1.0  mg  pyridoxine 
HCl  1.4  mg  riboflavin,  2.0  mg  d- 
panthenol.  and  2.5  mg  ascorbic  acid  per 
tablet  or  per  5  ml  eli:dr)  is  offered  for  the 
same  uses  as  Metrazol.  Knoll  requested 
that  the  evidence  in  support  of  Metrazol 
also  be  considered  applicable  to  Vita- 
Metrazol  on  the  grounds  that  tiie 
pentylenetetrazol  content  of  die 
products  is  the  same  and  the  vitamins 
and  minerals  in  Vita-Metrazol  were 
added  "as  a  convenience  for  the 
physician  and  the  patient"  Inasmuch  as 
there  are  no  adequate  and  well- 
controlled  clinical  investigations  in  the 
data  submitted  by  Knoll  to  siqiport  the 
claims  made  for  Metrazol,  it  is  clear  that 
Vita-Metrazol  also  lacks  such  evidence. 
Of  course,  Vita-Metrazol  also  lacks 
evidence  to  satisfy  the  criteria  of  FDA's 
combinatifm  poticy  set  forth  in  21  CFR 
300.50. 

S.  Nico-Metrazol  Tablets  and  Elixir. 
Nico-Metrazol  (containing  lOQ  mg 
pentylenetetrazol  and  50  mg  niacin  per 
tablet  or  per  5ml  eli}cir)  is  offered  "to 
enhance  mental  and  physical  activity  of 
elderly  patients,"  to  improve  "appetite, 
sleep  habits,  mental  alertness,  mood. 
*  *  *  ward  amenability  *  *  * 
orientation  *  *  *  and  incontinence." 

A  number  of  articles  were  submitted 
to  support  the  effectiveness  of  these 
products.  Knoll  also  recognizes  that 
none  of  these  articles  constitutes 
adequate  and  well-controlled  rliniml 
investigatiflns  within  &e  meaning  of  21 
CFR  314.111(ai(5)(ii)(a)(5)  and  21  CFR 
300.5a  but  oontends  nevertheless  that 
two  of  thestu<bes  (Ananth  et  al.;  and  La 
Brecque  and  Goldberg)  which  attempted 


to  desmastzate  ttie  contiibatiai  of  aach 
nf  Ihr  inflTnifii  rtlii  in  fliii  i  ■■jimiiBiiii 
are  "well  uuiliuBeif  in  aaine.  even 
though  not  aH.  respecta.  inasmuch  as  a 
hearing  may  be  awnanfeed  only  wkes  a 
qjonsor  anhmits  investigatkiBs  wkkk 
meet  all  of  the  regidatary  critena.  it  ii 
unnecessary  to  review  &e8e  stntties  in 
detail.  Hk  articies  are  lemewed  briefly 
asiidknrK 

a.  "SemBexinfheTt«atraeBtef 
Geriatric  Patients."  Ananlfa,  ].  V.,  M. 
Deutsdi.  and  T.  A.  Ban.  Otnrent 
Therapeatic  Research,  13:316-21. 1971. 
This  study  compared  a  combination 
product  (Senilex)  containing  nicotinic 
add  (50  mg)  and  pentylenetetrazol  (200 
mg)  with  eadi  of  its  constitaent 
ii^^edients  in  tfnree  groups  of  10 
patients.  Patients  were  midondy 
assigned  to  fte  three  groups. 
Investigators  and  patients  were  blind  as 
to  the  regimen.  However,  because 
neither  pentylenetetrazol  nor  nicotinic 
acid  is  an  established,  effective 
treatment  for  fte  conditions  stndied  by 
these  authors  and  because  no  placebo 
control  group  was  used,  it  is  impossible 
to  assess  quantitatively  the  coidribution 
of  either  ingredient  alone  or  the 
combination.  21  CFR 
314.111(a)(5)(iiKo)(fl.  Moreover,  tiie 
product  that  was  used  in  the  study, 
Senilex.  does  not  contain  the  same 
proportions  of  nicotimc  acid  and 
pentylenetetrazol  as  does  Nico- 
MetrazoL  Therefore,  the  findings  are  not 
pertinent  to  this  product  21  CFR 
314.111(a)(5){n)(A).  Finally,  the  authors 
concluded  that  "no  significant  change 
was  observed  in  any  of  the  three 
treatment  groups  at  the  end  of  the  12- 
week  period." 

b.  "A  Double-Blind  Study  of 
Pentylenetetrazol  Combined  widi  Niacin 
in  Senile  Patients."  La  Brecque.  D.  C, 
and  R.  L  Goldbeig,  Current  Therapeatic 
Research.  9:611-617. 1967.  This  study 
compared  a  combination  product  of 
unspecified  composition  with  a  placebo. 
Because  no  patients  received  either 
nicotinic  acid  or  pentylenetetrazol  as  a 
single  entity,  the  study  can  not  about 
that  each  of  these  ingredients 
contributes  to  the  product's  effect  as 
required  by  21  CFR  300.50.  Moreover, 
the  authors  failed  to  assure 
comparability  between  test  and  control 
groups  on  soch  pertinent  variables  as 
age,  sex.  duration,  or  seventy  of  disease. 
21  CFR  314.111(a)(SKii)(a)(^(u'l 

The  reanining  studies  did  not  even 
attempt  to  demonstrate  that  eadi  of  the 
components  in  Nooo^tietrazol 
caatribnted  to  the  dainnd  eSeoti  as 
required  by  21  CFR  300.50.  In  addition, 
they  aadi  canlained  naBteroBS  etfaer 
defects. 
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The  study  conducted  by  Curran  and 
Phelps  did  not  use  Nico-Metrazol,  but 
rather  Geroniazol  (nicotinic  acid  150  mg 
and  pentylenetetrazol  300  mg),  a  product 
with  a  different  formulation  from  Nico- 
Metrazol.  Accordingly,  the  results  of  this 
study  can  not  be  used  to  support  the 
effectiveness  of  Noco-Metrazol.  21  CFR 
314.111(a)(5)(ii)(6).  The  study  was 
completely  uncontrolled  (i.e.,  all  patients 
receiving  the  test  drug)  and  unblinded. 
21  CFR  314.111(a)(5)(u)(o)(5)  and  [4). 

The  Danto  study  compared  Nico- 
Metrazol  with.  Vesprin,  a  product  with  a 
different  formulation  from  Nico- 
Metrazol.  21  CFR  314.111(a)(5)(ii)(Z7).  As 
the  investigator  recognized,  the 
effectiveness  of  neither  agent  has  been 
established.  The  study  was  not  blinded. 
21  CFR  314.111(a)(5)(ii)(a)(J).  Finally,  the 
author  concluded  that,  overall,  90 
percent  of  the  patients  showed  no 
change  on  the  medications. 

The  eight  studies  conducted  by 
Deitric,  Erwin,  Kris  and  Gerst.  Miller. 
Phipps  and  Hogle,  Thompson  and 
Proctor  (2),  and  Seidel  et  al.  did  not  use 
a  control  group  and  were  completely 
unblinded.  21  CFR  314.111(a)(5)(ii)(o)(5) 
and  [4).  As  such,  they  constitute  little 
more  ^an  anecdotal  reports  of  the 
experience  of  the  investigators. 

The  Levy  article  attempted  to 
compare  a  number  of  agents  including 
nicotinic  acid,  pentylenetetrazol,  and  a 
combination  similar  to  Nico-Metrazol 
(containing  nicotinic  acid, 
pentylenetetrazol,  and  pepsin  elixr)  with 
each  other  and  with  placebo.  Each  of  the 
ingredients  was  administered  to  each  of 
the  patients  apparently  at  the  same 
time.  The  author  stated  that  some 
patients  were  concurrently  received 
other  medication,  but  did  not  identify 
these  patients.  Nor  did  he  identify  the 
phase  of  the  study  during  which  any 
patient  was  receiving  concomitant 
medication.  Therefore,  comparability  in 
conciurent  drug  usage  was  not  assured. 
21  CFR  314.111(a)(5)(ii)(o)(2)(77l. 
Although  it  was  reported  that  the 
combination  (nicotinic  acid, 
pentylenetetrazol,  and  pepsin)  produced 
a  "marked  improvement"  in  the 
behavior  of  the  patients  and  a  "better 
performance"  on  psychological  tests, 
these  conclusions  were  neither 
quantified  nor  subjected  to  statistical 
analysis  to  determine  whether  the 
results  were  significant  or  whether  the 
sequence  of  administration  of  the  drugs 
affected  the  outcome.  21  CFR 
314.111(a)(5)(ii)(a)(^  and  (5).  Finally,  the 
author  did  not  report  whether  nicotinic 
acid  or  pentylenetetrazol  contributed 
significantly  to  the  combination,  21  CFR 
300.50. 

A  separate  2V^-page  report  by  Dr. 
Levy  was  not  a  study  at  all.  but  a 


testimonial  speech  stating  the  author's 
belief  that  pentylenetetrazol  and 
nicotinic  acid  are  efBcacious. 

Knoll  also  submitted  a  number  of 
"selected  references  from  (the  foregoing] 
clinical  papers  detailing  the  difficulties 
of  psychometric  testing  in  geriatric 
patients  using  rating  scales  and  other 
testing  instruments"  that  were  available 
before  1972.  It  is  clear  that  this 
information  in  no  way  provides 
substantial  evidence  to  support  the 
effectiveness  of  Metrazol.  21  CFR 
314.111(a](5)(ii).  This  is  particularly  so  in 
view  of  Knoll's  recognition  that  such 
scales  are  now  available  and  in  view  of 
its  promise  to  undertake  studies  using 
such  instruments.  In  any  event  the 
difficulty  of  establishing  the 
effectiveness  of  a  drug  does  not  excuse 
a  manufacturer  from  the  obligation  to 
prove  the  claims  for  its  products. 

E.  The  Rucker  Pharmacal  Co.,  Inc. 

Ru-Vert  (containing  25  mg 
pentylenetetrazol,  12.5  mg  pheniramine 
maleate,  and  50  mg  nicotinic  acid)  is 
offered  for  use  "in  the  symptomatic 
management  of  idiopathic  vertigo  as 
well  as  that  associated  with  Meniere's 
syndrome,  arterial  hypertension, 
labyrinthitis,  fenestration  procedures, 
and  radiation  sickness.  *  *  *  functional 
cerebral  impairment"  as  well  as  "certain 
conditions  of  apprehension  and  mental 
confusion." 

Rucker  submitted  five  studies  to 
support  its  contention  that  Ru-Vert  is 
generally  recognized  as  effective  in  the 
management  of  vertigo.  Four  of  these 
were  reviewed  above  in  section  III.B. 
The  fifth  is  reviewed  below. 

'The  Effect  of  Ru-Vert  on  the  Slow 
Phase  of  Nystagmus  in  Normal  Subjects 
During  Rotation."  Boos,  L  E.,  A.  S. 
Littell,  and  J.  J.  McCutchen,  unpublished, 
imdated.  Rucker  submitted  a  separate 
analysis  of  the  study.  This  was  a  single- 
blind,  placebo-controlled,  crossover 
study  with  two  objectives:  (1)  To 
determine  whether  a  newly  developed 
rotary  chair  would  allow  reliable 
electronystagmograms  (ENG's)  during 
rotation,  and  (2)  to  determine  whether 
Ru-Vert  had  an  effect  on  nystagmus 
produced  by  such  rotation.  The  subjects 
were  15  normal  college  students  who 
were  nonsmokers.  On  the  day  before  the 
trial,  a  series  of  nystagmus  tests  were 
conducted  while  the  subjects  were  being 
rotated  in  a  chair  and  when  rotation  had 
stopped.  After  these  tests  were 
completed,  the  subjects  were  instructed 
to  take  eight  tablets  (Ru-Vert  or 
placebo)  on  a  dosage  schedule  which 
would  ensure  the  rotations  conducted  on 
the  following  day  (i.e..  the  day  of  the 
trial)  would  occur  at  specific  time 
intervals  after  the  last  two  tablets  had 


been  taken.  On  the  trial  day  subjects 
were  rotated  four  times.  Following  a  5- 
day  washout  period,  regimens  were 
crossed  over  and  the  procedure  was 
repeated.  Use  of  alcohol  was  forbidden 
for  48  hours  before  and  throughout  the 
test  period. 

The  authors  reported  that  the  angular 
velocity  of  the  slow  component  of  the 
eye  movement  was  reduced  significantly 
by  Ru-Vert. 

This  study  is  not  adequate  and  well 
controlled  for  a  number  of  reasons. 
Because  only  normal  persons  were 
studied,  there  can  be  no  assurance  that 
the  subjects  selected  were  suitable  for 
the  purposes  of  the  study.  21  CFR 
314.111(a)(5)(ii)(o)(2)(/).  See  Lynes  and 
Boos  study,  supra  at  section  III.B.b. 

The  authors  have  failed  to  assure 
comparability  between  test  and  control 
groups  for  a  pertinent  variable — the 
order  in  which  the  patients  received  the 
drug.  21  CFR  314.111(a)(5)(ii)(o)(2)(;7y). 
While  it  is  not  normally  necessary  to 
assure  patient  comparability  where,  as 
here,  each  patient  served  as  his  own 
control,  it-is  necessary  to  assure  that 
sequence  of  drug  administration  did  not 
influence  the  treatment  outcome.  No 
analysis  to  check  for  this  variable  was 
reported  by  the  authors. 

The  authors  have  also  failed  to  assure 
comparability  between  test  and  control 
groups  with  respect  to  use  of  drugs  other 
than  the  test  drug.  Id.  The  report  states 
that  the  subjects  did  "not  use  any  drugs 
on  a  regular  basis."  This  statement 
raises  more  questions  than  it  answers 
and  does  not  approach  compliance  with 
the  regulations.  What  must  be  shown  is 
that  immediately  preceding  and 
throughout  the  test  period  no  patient 
took  any  medication  which  may  have 
confounded  the  results.  No  such 
assurance  was  given. 

Finally,  because  only  a  placebo 
control  was  used,  the  study  offers  no 
evidence  to  support  the  claim  that  each 
of  the  ingredients  in  Ru-Vert  contributes 
to  the  claimed  effects  within  the 
meaning  of  21  CFR  300.50. 

Rucker  submitted  a  protocol  for  a 
study  which  it  stated  was  "in  progress". 
However,  no  results  bom  the  study  have 
been  preferred  although  more  than  4 
years  have  elapsed  since  it  was 
allegedly  initiated.  A  protocol  obviously 
does  not  provide  a  basis  upon  which 
experts  could  conclude  that  this  product 
is  generally  recognized  as  effective.  Nor 
does  a  protocol  create  a  genuine  issue  of 
fact  requiring  a  hearing. 

Rucker  also  submitted  three  letters 
and^2  affidavits  of  physicians  who 
state  that  the  four  published  studies 
reviewed  above  comply  with  the 
regulations  for  adequate  and  well- 
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controlled  clinical  investigations.  These 
physicians  further  state,  on  the  basis  of 
these  studies  and  upon  their  personal 
experience  with  Ru-Vert,  their 
conclusion  that  Ru-Vert  is  generally 
■  recognized  as  effective  in  tiie 
management  of  vertigo.  The  affiants  do 
not  address  the  specific  criteria  of  the 
regiilations.  They  do  not  state  that  the 
studies  comply  with  each  of  the  criteria 
set  forth  in  the  regulations.  Nor  do  they 
state  that  they  have  reviewed  the 
patient  report  forms  upon  which  the 
reports  are  based.  Rather,  they  state,  in 
the  most  conclusory  fashion,  that  the 
studies  constitute  "substantial 
evidence"  which  leads  them  to  believe 
that  Ru-Vert  is  effective  in  the 
management  of  vertigo. 

It  is  clear  that  these  affidavits  and 
letters  do  not  themselves  constitute 
"substantial  evidence"  of  a  drug's 
effectiveness.  Such  evidence  is 
statutorily  defined  and  may  consist  only 
of  adequate  and  well-controlled 
investigations.  21  U.S.C  355(d).  Nor  are 
these  generalized  endorsements 
sufficient  to  create  a  genuine  issue  of 
fact  requiring  an  evidentiary  hearing.  A 
hearing  may  be  obtained  oiijy  when 
studies  have  been  submitted  whicli  meet 
the  regulatory  criteria.  Whether  a  study 
meets  each  of  the  criteria  set  forth  in  the 
regulations  can  be  determined  only  by  a 
searching  analysis  of  the  study  in  light , 
of  each  element  of  the  regulations.  To 
require  an  evidentiary  hearing  upon  the 
mere  submission  of  conclusory 
affidavits  would  defeat  the  utility  of  the 
regulations.  One  need  only  compare  the 
conclusory  affidavits  with  the  foregoing 
point-by-point  analyses  of  the  studies  to 
confirm  this  fact 

Rucker  did  not  submit  any  evidence  to 
show  that  Ru-Vert  was  generally 
recognized  as  effective  for  its  other 
indications.  Nor  did  Rucker  submit  any 
evidence  to  show  that  its  other  products, 
Su-Ton  and  Su-ZoL  were  generally 
recognized  as  effective. 

IV.  Summary 

Five  respondents  comprising  more 
than  90  companies  requested  a  hearing 
for  some  35  pentylenetetrazol-containing 
products  offered  for  the  widest  variety 
of  symptcMns  and  conditions.  However, 
only  two  of  the  parties  requesting  a 
hearing  (the  Hyrex  respondents  and 
Rucker)  submitted  evidence — five 
studies — which  they  claimed  constituted 
adequate  and  well-controlled  clinical 
investigations  which  comply  with  the 
regulations.  21  CFR  314.111(a)(5)(ii)  and 
300.50.  These  five  studies  were  offered 
to  support  the  claim  that  four  products 
(D-Vaso,  Mivert,  Vertab,  and  Ru-Vert) 
are  generaDy  recognized  as  effective  in 
the  management  of  vertigo.  No 


respondent  submitted  any  evidence 
which  it  contended  met  the  regulatory 
criteria  for  adequate  and  well-controHed 
clinical  investigations  to  support  the 
numerous  other  claims  made  for  these 
products. 

The  four  studies  identified  by  the 
H)rrex  respondents  used  a  test  drug  widi 
a  formulation  different  fit>m  the 
formulation  used  in  the  products  of  the 
Hyrex  respondents.  Furthermore,  each 
of  the  four  studies  has  one  or  more 
additional  defects  which  render  it 
conclusively  inadequate  and  not 
controlled  in  light  of  the  regulations. 

Rucker  relied  on  the  same  four  studies 
and  one  additional  study  to  support  its 
contention  that  Ru-Vert  is  generally 
recognized  as  effective  in  the 
management  of  vertigo.  The  fifth  study 
also  fails  to  meet  the  regulatory  criteria 
for  adequate  and  well-controlled 
investigations. 

Of  the  five  studies,  only  one  (lynes 
and  Boos)  attempted  to  show  that  each 
ingredient  in  the  combination 
contributed  to  the  claimed  effects  of  the 
drug  as  required  by  21  CFR  30Q.5a  This 
study  failed  to  test  the  drug  in  subjects 
who  had  vertigo. 

In  conclusion,  it  is  clear  that  not  one 
of  the  pentylenetetrazol-containing 
products  is  supported  by  substantial 
evidence.  Accordingly,  none  is  generally 
recognized  as  effective  for  its  labeled 
uses,  and  all  are  therefore  "new  drugs." 

V.  Legal  Aigummts 

General  Background 

In  their  hearing  requests  the 
respondents  raised  an  array  of  legal 
arguments.  These  are  discussed  below. 

The  principal  contention  of  each  of 
the  respondents  is  that  its  product(s) 
is(are)  protected  by  one  or  both  of  the 
"grandfather  clause"  exemptions 
contained  in  the  1938  act  or  the  1962 
amendments  thereto.  Accordingly, 
before  discussing  the  individual  claims 
of  each  manufacturer,  the  grandfather 
provisions  and  the  relevant  legal 
precedents  will  be  reviewed. 

The  1938  Grandfather  Clause.  The 
Food  and  Drugs  Act  of  1906.  34  Stat  768, 
prohibited  the  sale  of  adulterated  and 
misbranded  drugs,  but  did  not  require 
the  premaketing  approval  of  drugs  sold 
in  interestate  commerce.  In  1938 
however,  following  the  Elixir  of 
Sulfanilamide  tragedy.  Congress 
amended  the  1906  act,  to  require 
administrative  preclearance  for  all  new 
drugs.  52  Stat  104a  A  "new  drug"  was 
defined  as  a  drug  which  was  not 
generally  recognized  by  qualified 
experts  as  safe  for  its  intended  uses.  21 
U.S.a  321(p)(l)  (emphasis  added).  The 
1938  act  also  contained  a  grandfather 


clause  wfaidi  exempted  certain  drugs 
from  having  to  meet  the  newly  inqwsed 
safety  requirements.  The  1938 
grandfather  clause  provide*  that  a  drug 
will  be  exempted: 

*  *  *  if  at  any  time  prior  to  tlie  enactment  of 
this  Act  Oune  25, 1938)  it  was  8ub)ect  to  the 
Food  and  Drugs  Act  of  )uDe  X,  1908,  as 
amended,  and  if  at  such  time  its  labding 
contained  the  same  representatioos 
concetning  tlie  conditions  of  its  use  *  *  *. 
21  U5.C.  321(pHl). 

To  qualify  for  grandfather  status 
under  this  provision,  the  manufacturer 
must  prove  that  (1)  die  identical  drug  (2) 
bearing  labeling  containing  the  identical 
representations  concerning  its 
conditions  of  use  (3)  was  introduced  into 
interstate  commerce  in  the  United  States 
(or  was  manufactured  in  a  Federal 
territory  or  the  District  of  Colundiia) 
after  ]une  3a  1906.  and  before  June  2S. 
1938. 

The  1962  Grandfather  Clause.  He 
1962  act,  76  Stat  781  et  seq..  amended 
the  definition  of  "new  drug"  to  include 
drugs  not  generally  recognized  among 
experts  as  safe  and  effective  for  their 
intended  uses.  21  U3.C  321  (p)(l) 
(emphasis  added).  The  1962  act  also 
contained  a  grandfather  clause  v^ch 
provides: 

(4)  In  the  case  of  any  drag  wliidi.  oo 
(October  9. 1962)  the  day  immediately 
preceedin^  the  enactment  date,  (A)  was 
commercially  used  or  sold  in  the  United 
States.  (B)  was  not  a  new  drug  as  defined  by 
section  201(p)  of  the  basic  Act  as  then  in 
force,  and  (C)  was  not  covered  by  an 
effective  application  under  section  505  of  tiiat 
Act  the  amendments  to  section  201  [p)  made 
by  this  Act  shall  not  apply  to  such  drug  when 
intended  solely  for  use  under  conditions 
prescribed,  recommended,  or  suggested  in 
labeling  with  respect  to  such  drag  on  that 
day. 

Section  107(cX4)  of  the  Drag  Amendments  of 
1962  (note  following  21  U3.CLA  321). 

To  qualify  for  this  exemption,  the 
manufacturer  must  show  that  on 
October  9, 1962,  (1)  the  identical  product 
(2)  bearing  identical  labeling  (3)  was 
commercially  sold  in  the  United  States. 
(4)  was  generally  recognized  by 
qualified  experts  as  safe  for  its  intended 
uses,  and  (5)  was  not  covered  by  an 
effective  new  drug  application  filed 
under  21  U.S,C  355. 

With  respect  to  the  labeling  and 
formulation  requirements,  the  courts 
have  uniformly  held  that  only  those 
drugs  whose  labeling  and  composition 
have  "remained  unchanged"  since 
October  9, 1962.  are  entided  to  die 
exemption.  If  any  change  in 
representations  for  conditions  of  use  in 
the  labeling  or  any  diange  in 
composition  has  occuned  since  Octobw 
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9, 1962,  the  product  is  no  longer  entitled 
to  the  exemption.  USV Pharmaceutical 
Corp.  V.  Weinberger.  412  U.S.  655,  833 
(1973);  Rutherford  y.  United  States.  616 
F.2d  455,  457  (10th  Cir.),  cert  denied,  101 
S.CL  336  (1980);  SmithKline  Corp.  v. 
FDA.  587  F.2d  1107, 1115  nJ6  (D.C.  Cir. 
1978);  United  States  v.  1,048J)00 
Capsules  *  '  '  Afrodex,  347  F.  Supp. 
768.  770  (S.D.  Tex.  1972).  affd.  494  F.2d 
1158  (5th  Cir.  1974);  Tyler  Pharmacol 
Distributors,  Inc.  v.  H.E.  W.,  406  F.2d  95. 
99  (7th  Cir.  1960):  United  States  v.  Allan 
Drug  Corp..  357  F.2d  713,  718-719  (lOth 
Cir.).  cert  denied.  385  U.S.  899  (1966). 
See  also  21  CFR  310.3(h). 

As  several  respondents  concede 
(Rucker  and  Ascher),  the  1962  and  1936 
grandfather  clauses  must  be  interpreted 
in  the  same  fashion.  While  the  language 
of  the  two  exempting  clauses  is  slightly 
different,  the  di^erence  is  without  legal 
significance.  Enactment  of  the  1938 
statute  demonstrates  an  unmistakable 
congressional  intent  to  ensure  that  the 
public  receives  only  drugs  which  are 
safe.  Enactment  of  the  1962  amendments 
demonstrates  an  equally  strong 
congressional  intention  to  ensure  that 
the  public  receives  therapeutically 
efficacious  drugs.  Balanced,  meaningful 
implementation  of  the  act  requires 
equally  narrow  interpretations  of  their 
respective  exempting  provisions.  As  one 
circuit  court  has  stated, 

While  the  exempting  language  of  the  basic 
Act  and  the  Amenidment  is  verbally  different 
they  are  undoubtedly  intended  to  mean  the 
same  thing.  United  States  v.  Allan  Drug 
Corp.,  supra.  357  F.2d  at  718. 

In  addition  to  unchanged  composition 
and  labeling,  a  manufacturer  must  also 
show  that  at  no  time  between  1938  and 
1962  was  its  product  "covered"  by  an 
effective  new  drug  application  (NDA). 
Stated  affirmatively,  the  provision 
exempts  only  those  "drugs  that,  as  a 
generic  class,  were  never  subject  to  new 
drug  regulation."  Weinberger  v.  Hynaon, 
Westcott  6-  Dunning,  Inc.,  supra,  412 
U.S.  at  634  n.26.  If  at  any  time  prior  to 
1962,  an  NDA  was  effective  for  a 
particular  drug  "then  all  drugs  of  similar 
composition,  known  as  'me-too'  drugs, 
whether  or  not '  *  *  expressly  covered 
by  an  effective  NDA"  are  "covered"  by 
that  NDA  for  purposes  of  the 
grandfather  provision.  Weinberger  v. 
Bentex  Pharmaceuticals,  Inc.  supra,  412 
U.S.  at  647;  USV  Pharmaceutical  Corp. 
V.  Weinberger,  supra.  412  U.S.  at  667. 

Two  final  caveats.  First,  it  is  the 
manufacturer's  burden  to  "prove"  every 
essential  fact  necessary  for  invocation 
of  the  exemption.  Javierre  v.  Altagracia, 
217  U.S.  502.  507-08  (1910):  United  States 
V.  An  Article  of  Drug  '  '  *  Bentex 
Ulcerine.  460  F.2d  875, 878  (5th  Cir. 


1972),  cert  denied.  412  U.S.  938  (1973); 
United  States  v.  1.046,000  Capsules, 
More  or  Less,  supra,  347  F.  Supp.  at  770. 

In  this  regard,  the  notice  of 
opportunity  for  hearing  initiating  this 
proceeding  explicitly  stated  that  any 
manufacturer  claiming  grandfather 
status  must  support  its  "contention  with 
the  data  and  in  the  formal  as  described 
in  21  CFR  314.200  (d)  and  (e)."  41  FR. 
4625. 4628.  That  regulation,  in  turn, 
provides  that  failure  to  submit 
"evidence  of  past  and  present 
quantitative  formulas,  labeling  and 
evidence  of  marketing  on  which  reliance 
is  made  for  such  contention  *  *  *  shall 
constitute  a  waiver  of  any  such 
contention."  21  CFR  314.200(e)(2). 

Second,  because  application  of  either 
grandfather  clause  vn\\  result  in  the 
marketing  of  drugs  whose  effectiveness 
has  not  been  proven,  "we  must  construe 
it  strictly  against  one  who  invokes  it" 
United  States,  v.  Allan  Drug  Corp., 
supra.  357  F.2d  at  718;  Rutherfoixl  v. 
United  States,  supra.  616  F.2d  at  457; 
Durovic  V.  Richardson,  479  F.2d  242,  250 
n.6  (7th  Cir.)  cert  denied,  414  U.S.  944 
(1973);  United  States  v.  An  Article  of 
Drug  *  *  *  Bentex  Ulcerine,  supra,  469 
F.2d  at  878. 

The  respondents'  individual 
arguments  are  as  follows: 

A.  The  National  Ethical  Pharmaceutical 
Association 

These  respondents  did  not  raise  any 
legal  arguments. 

B.  The  Hyrex  Respondents 

The  Hyrex  respondents  contend  that 
they  need  not  show  that  their  products 
are  generally  recognized  as  effective 
because  they  are  exempted  by  the  1962 
and  the  1938  grandfather  clauses.  As 
shown  below,  these  products  fail  to 
meet  virtually  every  requirement 
necessary  to  obtain  the  exemption. 

Each  of  the  products  listed  below  fails 
to  meet  the  first  requirement  of  the  1962 
grandfather  clause  because  it  was  not 
being  commercially  used  on  or  before 
October  9, 1982.  The  submission  of  the 
Hj^ex  respondents  either  fails  to  show 
that  the  following  products  were 
marketed  on  or  before  October  9, 1962 
(21  CFR  314.200(e)),  or  affirmatively 
shows  that  they  were  marketed  on  the 
following  dates  after  October  9, 1962. 
(The  nim:iber8  correspond  to  those  used 
in  section  13.  above  for  the  same 
products.): 

1.  Tinaple  Elixir  (earliest  labeling 
dated  1970). 

3.  Cenalene-M  Tablets  and  Elixir 
(earhest  labehng  dated  April  1966). 

4.  Pentylenetetrazol  Tablets, 
Capsules,  and  Elixir  (only  proposed 
labeling  submitted;  not  yet  marketed). 


5.  Pentylenetetrazol  and  Niacin 
Tablets,  Capsules,  and  Elixir  (draft 
labeling  only;  not  yet  marketed). 

6.  Vital  Tablets  and  Elixir  (statement 
by  respondents  that  Elixir  was  first 
marketed  in  1963;  Tablets  first  marketed 
in  1975). 

7.  Vasoetim  Capsules  (docimientation 
submitted  by  respondent  shows  first 
marketed  in  present  formulation 
sometime  after  1964). 

8.  D-Vaso  Capsules  (statement  that 
product  first  marketed  in  1970  in  present 
formulation). 

9.  Senilexol  Tablets  (Long  acting)  (no 
documentation  to  establish  marketing 
before  October  9, 1962). 

11.  Pentylenetetrazol  with  Nicotinic 
Acid  (elixir)  a.k.a.  Lixalert, 
Pentylenetetrazol  with  Nicotinic  Acid, 
Vastim,  Napt  Elixir,  Penalate  Elixir,  and 
Amid  Nisine  (only  documentation 
provided  was  a  master  formula  dated 
November  1963). 

14.  Penalate  Capsules  and  Elixir 
(statement  by  respondent  that  products 
were  first  marketed  in  1964). 

15.  Aminobrain-PT  Elixir  (earliest 
labeling  dated  December  1969). 

16.  Mivert  Capsules  (labeling  undated; 
no  other  data  submitted). 

19.  Panzol  Forte  (labeling  undated). 

20.  T-Lex  Elixir  (labeling  undated;  no 
other  data  submitted). 

22.  Alert  Elixir  (earliest  labeling  dated 
December  1975). 

23.  Tylene  Elixir  and  Pentinic  Elixir 
(earliest  labeling  dated  June  1974  and 
January  1969  respectively). 

23.  Vazole  Elixir  (earliest  labeling 
dated  December  1974). 

23.  Lemotonic  Elixir  (earliest  labeling 
dated  November  1971). 

23-24.  Tega-zol  Elixir  and  Capsules; 
Penta-Nic  Elixir  24  (earhest  labeling 
dated  September  1967). 

25.  Kenile  Elixir  (earliest  labeling 
dated  November  1965). 

26.  Benizol  Plus  (elixir)  (earliest 
labeling  dated  September  1967). 

27.  Salutol-Plus  Elixir  (earliest 
labeling  dated  June  1972). 

29.  Vertab  Capsules  (earliest  labeling 
dated  July  1975). 

The  products  listed  below  fail  to  meet 
the  labeling  requirements  of  the  1962 
grandfather  exemption  because  the 
submission  of  the  Hyrex  respondents 
shows  affirmatively  that  the  labeling 
has  changed  since  October  9, 1962,  or 
the  submission  lacks  the  dociunentation 
necessary  to  demonstrate  that  the 
labeling  has  "remained  unchanged" 
since  October  9, 1962.  21  CFR 
314.200(e)(2). 

2.  Cenalene  Elixir  and  Tablets.  The 
labeling  was  revised  in  1964  to  include 
precautions  against  use  in  patients  with 


low  convulsive  threshold  or  heart 
disease  and  warnings  with  respect  to 
possible  occurrences  of  bradycardia, 
splanchnic  vasodilation,  conduction 
disturbances,  falling  in  blood  pressure, 
and  toxic  symptoms  produced  by  central 
nervous  system  stimulants.  In  1977,  the 
dosage  schedule  was  modifled  to  allow 
reduced  dosage  after  1  month's  therapy. 
"Physicians'  Desk  Reference,"  Medical 
Economics  Co..  Oradell,  NJ  ("PDR '),  p. 
703, 1977. 

6.  Vital  Tablets  and  Elixir.  The 
respondents  stated  that  the  elixir 
product  was  first  maiiceted  in  1963; 
however,  the  earliest  labeling  submitted 
is  dated  1970.  Similarly,  the  respondent 
stated  that  the  tablet  product  was  first 
marketed  in  November  1975;  however, 
labeling  submitted  by  another  company 
for  this  product  shows  that  it  was 
distributed  as  early  as  December  1974. 
The  1974  labeling  indicates  that  it  is  a 
revised  descendent  of  still  earlier 
labeling,  yet  no  other  labeling  was 
submitted.  Accordingly,  the  contention 
that  the  labeling  for  these  products  has 
remained  unchanged  has  not  been 
properly  documented. 

7.  Vasostim  Capsules  (formerly 
Vasonicol).  After  1963,  labeling  claims 
for  lowering  cholesterol  were  deleted, 
the  dosage  schedule  was  changed  (from 
one  tablet  every  12  hours  to  one  to  two 
tablets  one-half  hour  before  meals  and 
at  bedtime),  and  claims  for  use  in 
auditory  and  visual  defects  were  added. 

9.  Senilezol  Tablets  (Long  Acting  and 
Plain)  and  Elixir.  Before  1962,  the 
labeling  for  these  products  made  no 
claims;  only  the  ingredients  and  dosage 
were  indicated.  After  1962,  the  product 
was  offered  for  a  number  of  explicit 
uses  such  as  circulatory  and  respiratory 
stimulant  and  a  cerebral  vasodilator  in 
circulatory  deficits.  In  addition, 
qualifications  about  the  products' 
usefulness  were  also  added,  e.g..  that 
they  have  no  definite  cardiac  effect  and 
no  constrictor  action  on  blood  vessels, 
and  that  "the  only  scientifically  proven 
therapeutic  use  for  nicotinic  acid  is  in 
the  treatment  and  prevention  of 
pellegra."  In  1967,  a  warning  was  added 
to  the  labeling  of  the  Elixir  product, 
"KEEP  OUT  OF  THE  REACH  OF 
CHILDREN." 

11.  Pentylenetetrazol  with  Nicotinic 
Acid  (elixir).  aJca.  Lixalert, 
Pentylenetetrazol  with  Nicotinic  Acid. 
Vastim,  Napt  Elixir,  Penalate  Elixir,  and 
AmidNisine.  The  respondent  submitted 
several  examples  of  labeling  which  it 
claimed  were  in  use  "in  1962."  but  did 
not  state  whether  the  labeling  was  in 
use  before  or  after  October  9, 1962,  or 
whether  the  labeling  has  changed  since 
October  9, 1962.  The  respondent  also 
failed  to  submit  any  other  copies  of 
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labeling  to  show  tliat  there  have  been  no 
changes. 

12.  Nicozol  Capsules  and  Elixir.  In 
1962.  these  products  were  offered  for  use 
in  "cerebral  arteriosclerosis"  to  help 
"arrest  mental  and  emotional  decline 
typical  of  the  aging  process."  and  to 
benefit  "aging  patients  with  memory 
failure,  mental  confusion,  depression 
and  associated  symptoms  of 
senescence."  By  1974.  however,  the 
labeling  had  deleted  each  of  these 
specific  claims  and  the  products  were 
offered  as  central  nervous  system 
circulatory  stimulants  to  combat  fatigue 
and  counteract  the  depression  produced 
by  drug  overdose.  The  1974  labeling  also 
added  precautions  against  use  in 
patients  with  low  convulsive  thresholds, 
cardiovascular  and  pulmonary  disease, 
spinal  injuries,  and  osteoporosis. 

13.  Nialex  Tablets.  In  1961,  this 
product  was  offered  for,  among  other 
things,  respiratory  and  circulatory 
stimulation,  surgical  emergencies,  acute 
barbiturate  poisoning,  acute  alcoholism, 
and  a  "revitalizing"  effect  on  the  general 
behavior  of  elderly  people.  Claims  were 
also  made  that  one  of  the  ingredients  in 
the  product  nicotinic  acid,  was  essential 
for  the  normal  functioning  of  all  cells 
and  that  hespiridin  complex,  another 
ingredient  would  improve  capillary 
strength.  In  1969.  the  product  was 
offered  only  as  a  "mild"  stimulant  and 
the  other  claims  were  deleted. 

14.  Penalate  Capsules  and  Elixir.  No 
labeling  for  the  capsule  form  was 
identified  as  being  in  use  before  October 
9, 1962.  In  addition,  the  respondent  did 
not  even  allege,  let  alone  document  that 
its  labeling  had  not  changed  since 
October  9, 1962;  only  "current"  labeling 
was  submitted.  The  current  labeling  for 
the  elixir  added  the  precaution,  "Use 
only  cautiously  in  patients  with  low 
convulsive  threshold  or  with  focal  brain 
lesioiL" 

15.  Aminobrain  PT  Elixir.  The  only 
labeling  submitted  was  dated  December 
1969.  The  respondent  did  not  argue  or 
document  that  the  labeling  has  remained 
unchanged  since  that  date  or  since 
October  9. 1962. 

16.  Mivert  Capsules.  Only  undated 
labeling  was  submitted.  Respondent  did 
not  argue,  let  alone  document  that 
labeling  has  remained  unchanged  since 
Ocober  9, 1962. 

17.  Senilex  Tablets.  Before  October  9. 
1962.  the  product  was  offered  for  use  in 
"senile"  mental  deterioration,  for  "mild" 
memory  defects,  to  overcome  anoxia,  to 
promote  well-being,  and  to  combat 
depression.  In  1973.  the  product  was 
offered  for.  among  other  things,  mental 
confusion,  functional  memory  defects, 
irritability,  antisocial  attitudes,  and 
dizzy  spells.  No  mention  was  made  of 


"senile"  mental  confusion.  Still  later 
labeling,  dated  February  1975. 
recommends  the  product  solely  "to 
enhance  mental  and  physical  activity  of 
elderiy  patients."  In  addition,  the  1975 
labeling  recommends  a  dosage  of  "two 
tablets  three  or  four  times  daily  •  •  •" 
(emphasis  added)  while  the  pre-1962 
labeling  recommends  "2  tablets  3  times 
daily."  Finally,  the  1975  labeling  added  a 
number  of  contraindications  and 
adverse  reactions  which  were  not 
present  in  the  1962  labeling. 

18.  Trela  Tablets.  In  October  1962.  the 
product  was  offered  "in  gerontotherapy 
to  minimize  the  problems  of  senescence 
and  in  psychotherapy  to  improve  mental 
functioning  and  behavior  patterns  when 
mental  and  sensory  faculties  have  begun 
to  fade."  This  labeling  also 
recommended  a  dosage  of  "one  or  two 
tablets  •  •  •  with  or  after  meals  three 
times  daily."  Recent  labeling,  dated 
February  1975.  however,  offers  this 
product  solely  "to  enhance  mental  and 
physical  activity  of  elderly  patients" 
under  a  dosage  of  "two  tablets  three  or 
four  times  daily"  (emphasis  added). 
Also,  the  1975  labeling  has  added  a 
number  of  contraindications  and 
adverse  reactions  which  were  not 
present  in  the  earlier  labeling. 

19.  Penzol  Forte  (elixir).  The 
respondent  did  not  identify  any  labeling 
that  was  in  use  before  October  9. 1962. 
Nor  did  the  respondent  allege  or 
document  that  the  labeling  had 
remained  imchanged  since  October  9, 
1962. 

20-27.  T-Lex  Elixir  and  Tablets, 
Nialene  Elixir  and  Tablets,  Alert  Elixir. 
Tylene  (elixir),  Tegazol  Elixir.  Pentinic 
Elixir.  Vazole  Elixir,  Salutil-Plus  Elixir, 
BenizolPlus  (elixir).  Kenile  Elixir,  and 
Lemotonic  (elixir).  The  respondent  did 
not  identify  any  lableing  which  was  in 
use  on  October  9, 1962.  Only  one 
example  of  undated  labeling  was 
identified  for  each  of  the  products  and 
no  claim  was  made  that  this  labeling 
was  the  initial  labeling  for  each  product 
or  that  the  labeling  has  remained 
unchanged  since  ^e  date  of  the  labeling 
which  was  submitted. 

23.  Benizol  (elixir).  Comparison  of 
November  1970  labeling  with  labeling 
claimed  to  be  in  use  before  October  9. 
1962,  shows  a  number  of  changes.  The 
later  labeling  has  added  claims  of  well- 
being,  irritability,  and  depression,  as 
well  as  contraindications  against  use  in 
patients  with  permanent  cerebral 
damage  and  focal  abnormalities.  In 
addition,  the  list  of  side  effects  was 
expanded  to  include  pruhtus  and 
gastrointestinal  irritation. 

28.  Gevizol  Tablets  and  Elixir. 
Labeling  in  use  on  October  9, 1962, 
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offers  the  product  for  a  host  of 
indications,  including  depression, 
emotional  instability,  anxiety, 
arteriosclerotic  psychosis,  prevention  of 
behavior  changes,  increasing  the 
transmission  of  nerve  impulses,  and  in 
alleviating  vertigo.  The  recommended 
dosage  in  this  labeling  was  "one  tablet 
or  teaspoonful  three  times  a  day  or  as 
directed  by  the  physician."  In  1973,  the 
product  was  offered  for  use  "in  the  aged 
and  debilitated  with  symptoms  of 
mental  confusion,  apathy,  irritability, 
forgetfulness  and  antisocial  attitudes." 
The  1973  labeling  changed  the  dosage  to 

2  tablets  three  times  daily" 

(tablets]  and  "1  to  2  teaspoonfuls  3  times 
daily"  (elixir).  A  number  of  new 
contraindications  and  side  effects  were 
also  added  to  the  newer  labeling. 

29.  Vertab  (tablets).  The  respondent 
did  not  identify  any  labeling  which  was 
in  use  on  October  9. 1962.  Only  one 
example  of  labeling  dated  1975  was 
identified  for  the  product  and  no  claim 
was  made  that  this  labeling  was  the 
initial  labeling  for  the  product  or  that  the 
labeling  has  remained  unchanged  since 
the  date  of  the  labeling  which  was 
submitted. 

The  products  listed  below  are  not 
entitled  to  grandfather  exemption 
because  their  formulations  have 
changed  since  October  9, 1962.  The 
submission  of  the  Hjrrex  respondents 
either  shows  affirmatively  that  there 
have  been  formulation  changes  since 
October  9, 1962,  or  the  submission  lacks 
the  proper  documentation  necessary  to 
show  that  there  have  been  no  such 
changes  since  October  9, 1962.  21 CFR 
314.200(e)(2). 

1.  Tinaplex  Elixir.  The  respondent  did 
not  submit  any  documentation  of  the 
complete  formulation.  Only  labeling  was 
submitted.  In  fact,  the  respondent  dhd 
not  even  claim  that  the  formulation  had 
remained  unchanged  since  October  9, 
1962. 

2.  Cenalene  Tablets  and  Elixir.  In 
1965,  the  tablet  base  was  changed  by 
adding  a  sugar  coating.  In  1973,  FD&C 
Violet  No.  1  was  deleted.  Hie  elixir 
formula  was  revised  in  )une  1972  to 
delete  FD&C  Red  No.  2  dye  and  in 
November  1973  to  delete  FD&C  Violet 
No.  1  dye. 

3.  Cenalene  M  Tablets  and  Elixir.  The 
respondent  did  not  sulmut  any 
documentation  of  the  complete 
formulations.  Only  labeling  for  one 
product  was  submitted.  Nor  was  a  claim 
made  that  the  formulation  had  remained 
unchanged  since  October  9, 1962. 

6.  Vital  Tablets  and  Elixir.  The 
respondent  did  not  submit  any 
documentation  of  the  complete 
formulations.  Only  labeling  was 
submitted.  Moreover,  no  claim  was 


made  that  the  formulations  had 
remained  unchanged  since  October  9, 
1962. 

7.  Vasostim  (formerly  Vaaonicol).  In 
1962,  this  product  contained  300  mg 
pentylenetetrazol  and  150  mg  niacin  in  a 
time-release  capsule.  In  1965,  the 
formulation  was  changed  to  100  mg  of 
each  ingredient 

8.  D-Vaso  Capsules  (formerly 
Vasonicol  and  Vasostim).  In  1970,  the 
amount  of  each  of  the  primary  active 
ingredients  (in  Vasostim)  was  reduced 
to  50  mg  and  25  mg  dimenhydrinate  was 
added. 

9.  Senilezol  Tablets  and  Elixir.  Only 
one  formula  for  each  product  was 
submitted. 

10.  Halizol  Tablets.  No  formulation 
data  were  submitted  to  support  the 
contention  that  there  have  not  been  any 
changes  in  formulation  since  October  9, 
1962. 

11.  Pentylenetetrazol  with  Nicotinic 
Acid  (elixir)  a.k.a.  Lixalert, 
Pentylenetetrazol  with  Nicotinic  Acid, 
Vastim.  Napt  Elixir,  Penalate  Elixir,  and 
Amid  Nisine.  The  sponsor  submitted 
only  one  formulation  for  the  products 
dated  November  1963.  Moreover,  no 
claim  was  made  that  this  formulation 
was  the  same  that  was  used  before 
October  9, 1962,  or  that  the  formulation 
has  remained  unchanged  since  that  date. 

12.  Nicozol  Capsules  and  Elixir.  The 
respondent  failed  to  submit  any  data  on 
formulation. 

13.  Nialex  Tablets.  In  1969,  one  of  the 
active  ingredients,  hespiridin  complex, 
was  deleted  from  the  formulation.  The 
respondent  also  stated  that  other 
lubricants  and  inert  ingredients  were 
changed  since  the  product  was  first 
marketed  in  1957. 

14.  Penalate  Capsules  and  Elixir.  The 
respondent  stated  that  in  1967  the  tablet 
dosage  form  was  changed  to  capsules 
and  that  this  change  was  significant 
Further,  no  formulation  records  were 
submitted  for  either  dosage  form. 

15.  Anunobrain-PT  Elixir.  No 
formulation  data  were  submitted. 

16.  Mivert  Capsules.  No  formulation 
records  were  submitted. 

17.  Senilex  Tablets.  The  only 
formulation  data  submitted  was  a 
handwitten  batch  record,  apparently 
dated  March  1955.  No  later  formoladon 
data  were  submitted  and  no  statement 
was  made  that  the  formulation  has 
remained  unchanged  since  October  9, 
1962. 

18.  Trela  Tablets.  In  1966,  lactose  was 
substituted  for  tal&  In  1970,  two  of  the 
active  ingredients,  sodium  giutamate 
and  niacin,  were  deleted,  in  October 
1970,  the  pentylenetetrazol  was  replaced 
by  niadB.  Finally,  in  1974, 


pentylenetetrazol  was  added  to  the 
product 

19.  Panzol  Forte  (elixir).  No 
formulation  data  were  submitted. ' 

20-27.  T-Lex  Tablets  and  Elixir, 
Nialene  Capsules  and  Elixir,  Alert 
Elixir,  Tylene  (elixir),  Tegazol  Elixir, 
Pentinic  Elixir,  Benizol  (elixir),  Vazole 
Elixir,  Salutol-Plus  Elixir,  Benizol  Plus 
(elixir),  Kenile  Elixir,  and  Lemotonic 
(elixir).  No  formulation  data  were 
submitted  for  these  products. 

28.  Gevizol  Tablets  and  Elixir.  No 
formulation  records  were  submitted  for 
either  product  In  addition,  the 
respondent  stated  that  the  flavoring  of 
the  elixir  was  changed  but  did  not 
specify  when  the  change  occurred. 

29.  Vertab  Capsules.  No  formulation 
records  were  submitted. 

The  Hyrex  respondents  next  contend 
that  they  have  met  the  requirements  of 
the  second  clause  of  the  1962 
grandfather  provision  because  on 
October  9, 1962,  their  pentylenetetrazol- 
containing  products  were  "within  a 
generic  class  of  drugs"  which  was 
generally  recognized  as  safe.  The  Hyrex 
respondents  have  misconstrued  the  law. 
In  order  for  a  manufacturer  to  meet  this 
element  of  the  grandfather  clause,  it 
must  be  shown  that  the  particular 
product  for  which  the  exemption  is 
sought  was  generally  recognized  by 
qualified  experts  as  safe.  Premo 
Pharmaceutical  Laboratorios.  Inc.  v. 
United  States.  629  F.2d  795,  799  (2d  Cir. 
1980).  It  is  not  sufficient  to  show  that  the 
generic  class  was  generally  recognized 
as  safe. 

Several  examples  should  suffice  to 
illustrate  the  fallacy  of  the  Hyrex 
respondents'  argument  Thus,  merely 
because  a  tablet  dosage  form  of  a  drug 
may  be  generally  recognized  as  safe,  it 
does  not  follow  that  the  injectable  form 
of  the  same  drug  will  be  generally 
recognized  as  safe.  Similarly,  two 
products  within  the  same  generic  class 
may  have  different  amounts  of  active 
ingredients.  The  product  with  the  lesser 
amount  of  drug  may  be  generally 
recognized  as  safe  while  the  one  with 
the  higher  amount  may  not  be. 
Conversely,  if  the  product  is  offered  for 
a  life-threatening  condition,  the  higher 
dosage  may  be  generally  recognized  as 
safe  although  the  product  with  the  lesser 
amount  may  not  be  so  recognized. 

The  Hyrex  respondents  have  not 
contended  that  any  particular  product 
which  they  market  was  generally 
recognized  as  safe  on  October  9, 1962.  It 
is  clear  therefore  that  all  of  the  products 
fail  to  satisfy  this  requirement  of  the 
grandfather  clause. 

The  Hyrex  respondents  next  argue 
that  their  pentylenetetrazol  products 
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were  not  "covered"  by  the  NDA's  (for 
Nicozol  with  Reserpine  Tablets  and 
Geroniazol  Injection)  identified  in  the 
May  20, 1970  notice  of  opportunity  for 
hearing  (35  FR  7749).  It  is  now  settled 
beyond  dispute  that  withdrawal  of  any 
NDA  approval  covers  all  identical, 
similar,  and  related  products,  Le.,  "me- 
too"  drugs.  Weinberger  v.  Hynson, 
WestcoU  »  Dunning,  Ina.  supra.  412 
U.S.  at  625;  USV  Pharmaceutical  Coip. 
V.  Weinberger,  supra;  Weinberger  v. 
Bentex  Pharmaceuticals,  Inc.,  supra.  412 
U.S.  at  653.  The  Hyrex  respondents  do 
not  ai^gue  that  their  products  are  not 
identical,  similar,  or  related  to  the 
NDA'd  products  identined  in  the  notice 
of  opportunity  for  hearing. 

The  Hyrex  respondents  do  contend, 
however,  that  the  regulations  upon 
which  FDA  relies  to  extend  the 
applicability  of  such  DESI  notices  to 
"me-too"  products  (21  CFR  310.6  and 
314.200(e)(3))  are  legally  invalid  For 
example,  they  argue  that  neither  the 
notices  of  opportunity  for  hearing  nor 
the  subsequent  notices  withdrawing 
approval  of  the  NDA's  (35  FR  14412) 
apprised  them  of  the  Commissioner's 
rationale  for  considering  their 
pentylenetetrazol-containing  products  to 
be  "covered"  by  the  NDA's  for 
Geroniazol  and  Nicozol  with  Reserpine. 

This  ai^gument  overlooks  the  fact  that 
the  rationale  for  determining  whether  a 
product  is  "covered"  by  an  NDA  is  set 
forth  at  21  CFR  310.6,  Applicability  of 
Drug  Efficacy  Study  Implementation 
notices  and  notices  of  opportunity  for 
hearing  to  identical,  related  and  similar 
drug  products.  The  application  of  that 
rationale  to  the  Hyrex  respondents' 
products  is  self-evident. 

Like  the  NDA'd  products  identified  in 
the  Federal  Register  notices  (i.e., 
Geroniazol  and  Nicozol  with  Reserpine). 
each  of  the  products  of  the  Hyrex 
respondents  contains  pentylenetetrazol 
as  its  principal  active  ingredient.  Like 
the  NDA'd  products,  each  of  the 
products  of  the  Hyrex  respondents  is  an 
analeptic  agent  (i.e.,  central  nervous 
system  stimulant).  Finally,  like  the 
NDA'd  products  identified  in  the  Federal 
Register,  virtually  all  of  the  products  of 
the  Hyrex  respondents  are  labeled  for 
use  in  elderly  patients  for  treatment  of 
conditions  associated  with  senility.  See 
21  CFR  310.6^  which  defines  a  "me-too" 
drug  as  one  which  is  "related  in 
chemical  structure  or  known 
pharmacological  properties"  including 
"a  combination  drug  product  containing 
an  identical,  related  or  similar  drug 
*  *  *."  21  CFR  310.6(b). 

Indeed,  when  the  Hyrex  respondents 
brought  their  case  to  the  Supreme  Court 
to  challenge  the  FDA's  jurisdiction  to 
declare  that  their  products  were  "new 


drugs."  the  Court  found  "that  all  of  the 
parties  to  this  suit  market  "me-too" 
drugs."  Weinberger  v.  Bentex 
Pharmaceuticals,  Inc.  supra.  412  U.S.  at 
648.  Under  these  circumstances,  these 
manufacturers  had  clear  notice  of  the 
Commissioner's  rationale  for  concluding 
that  their  products  are  "me-too's" 
covered  by  the  NDA's  for  Geroniazol 
and  Nicozol  with  Reserpine. 

Indeed,  the  regulation  affords  the 
manufacturer  an  opportunity  to  request 
an  opinion  from  FDA  whether  a 
particular  notice  of  opportunity  for 
hearing  applies  to  its  product  21  CFR 
310.6(b).  That  the  Hyrex  respondents 
never  availed  themselves  of  that 
opportunity  undercuts  their  ai;gument 
completely.  In  short  any  lack  of  actual 
notice  is  self-inflicted. 

The  Hyrex  respondents  next  argue 
that  the  generic  approach  of  21  CFR 
310.6  and  314.200(e)(3]  is  "inconsistent 
with"  and  "unique  and  foreign  to"  the 
particular  product  approach  of  sections 
201(p)  and  505  of  the  act  and  its 
grandfather  provisions.  This  same 
ai-gument  has  been  squarely  rejected  by 
the  Supreme  Court 

It  is  true  that  an  NDA  covers  a  particular 
product  or  products  that  it  names  and  that 
section  505  when  applied  to  an  NDA  is 
personal  to  the  manufacturer  who  files  it 
Section  505,  in  other  words,  addresses  itself 
to  drugs  as  individual  products.  But  we  agree 
with  the  Government  that  "any  drug"  when 
used  in  section  107(c)(4)  is  used  in  the  generic 
sense,  which  means  that  the  "me-too's," 
whether  products  of  the  same  or  of  different 
manufacturers  "covered"  by  an  "effective" 
NDA  are  not  exempt  from  the  efficacy 
requirements  of  section  2fn[p].  U  that  were 
not  true,  then,  as  the  Court  of  Appeals  said, 
the  "me-too's"  of  one  manufacturer  covered 
by  an  NDA  of  another  manufacturer  would 
be  exempt  from  regulation,  while  the  "me- 
too's"  of  the  manufacturer  holding  the  NDA 
could  l>e  regulated.  That  seems  to  be  a 
reading  of  section  107(c)(4]  that  is 
discriminatory  and  needlessly  so. 

USV  Pharmaceutical  Corp.  v. 
Weinberger,  supra,  412  U.S.  at  664. 
Indeed,  in  Weinberger  v.  Hynson. 
Westcott  Sr  Durming,  Inc.  supra,  the 
Supreme  Court  expressly  approved 
FDA's  procedures  under  which  a 
withdrawal  of  any  NDA  approval  covers 
all  "me-too"  drugs.  412  U.S.  at  625. 

The  Hyrex  respondents  offer  several 
hypothetical  illustrations  in  support  of 
their  argument  that  the  generic  approach 
is  inconsistent  with  the  act  They  first 
argue  that  a  literal  reading  of  21  CFR 
310.6  would  render  superfluous  the 
grandfather  provisions'  requirement  that 
labeling  remain  the  same;  they  reason 
that  if  a  product  were  "covered"  by  an 
NDA,  its  compliance  with  the 
grandfather  provisions'  labeling  criteria 
would  be  irrelevant  It  is  true  that  ^ure 


to  meet  any  one  of  die  criteria  of  the 
grandfather  provisions  renders 
compliaiM%  with  the  remaining  criteria 
moot.  It  does  not  follow,  however,  that 
the  labeling  requirement  in  the 
gremdfather  provisions  is  surplusage;  a 
product  might  not  be  "covered"  by  an 
NDA,  in  which  case  compliance  with  the 
labeling  requirement  would  be  critical. 

TTie  Hyrex  respondents  next  argue 
that  a  literal  interpretation  of  21  CFR 
310.6  hypothetically  would  fail  to  protect 
over-the-counter  (OTC)  products, 
including  aspirin,  if  an  NDA  were 
subsequently  filed  for  a  prescription 
product  which  included  one  or  more  of 
the  ingredients  in  the  OTC  product.  This 
argument  ignores  the  fact  that  the 
regulation  specifically  exempts 
identical,  similar,  ot  related  OTC  drugs. 
21  CFR  310.6(f). 

The  Hyrex  respondents  next  contend 
that  the  foregoing  "inconsistencies"  can 
be  avoided  by  narrowly  construing  21 
CFR  310.6  so  that  only  products  which 
are  chemically  and  pharmacologically 
similar  to  the  NDA'd  product  in  the 
respects  which  made  the  NDA'd  product 
a  "new  drug"  would  be  "covered"  by 
that  NDA  for  purposes  of  the  1962 
grandfather  clause.  As  a  corollary,  the 
Hyrex  respondents  allege  that  they  are 
not  privy  to  FDA's  reasons  for  requiring 
NDA's  for  Geroniazol  and  Nicozol  with 
Reserpine  and  that  they  should  be 
entitled  to  review  FDA  files  to  discover 
those  reasons  before  further  responding 
to  the  notice  of  opportunity  for  hearing. 

This  contention,  too,  is  without  merit 
First,  as  noted  above,  the  Hyrex 
respondents  have  not  pointed  to  any 
"inconsistencies"  in  21  CFR  310.6. 
Moreover,  neither  the  Congress,  when  it 
enacted  the  1962  grandfather  provision, 
nor  the  Supreme  Court  when  it 
construed  that  provision  suggested  that 
the  exempting  clause  should  be  so 
construed  as  to  require  a  probing  of  the 
mental  processes  of  the  nimierous  FDA 
employees  who  have  helped  implement 
the  act  since  1938.  In  fact  the  Supreme 
Court  specifically  eschewed  any 
interpretation  of  the  grandfather  clause 
that  would  result  in  subjecting  drugs 
with  NDA's  to  the  new  efficacy 
requirements  while  allowing  the  "me- 
too"  drugs  without  NDA's  to  escape 
those  requirements. 

That  resolution  *  *  *  would  largely  leave 
pre-1962  drugs  of  unproved  effectiveness 
untouched  by  the  1962  amendments  and 
perpetuate  a  competitive  contest  in  the 
marketing  of  ineffective  pre-1962  drugs. 

USV  Pharmaceutical  Corp.  v. 
Weinberger,  supra.  412  \JS.  at  665.  In 
short  FDA's  reasons  for  requiring  that  a 
particular  product  have  an  NDA  are 
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legally  irrelevant  in  determining  the 
scope  of  the  grandfather  clause. 

llie  Hyrex  respondents  also  contend 
that  without  a  hearing  there  will  be  "no 
evidentiary  basis"  upon  which  to  base  a 
finding  that  their  products  were 
"covered"  by  the  products  identified  in 
the  September  IZ  1970  notice.  As  noted 
above,  there  is  an  ample  evidentiary 
basis  in  the  record  upon  which  to  base 
such  a  finding.  It  is  undisputed  that  the 
NDA'd  products  and  the  products  of  the 
Hyrex  respondents  contain 
pentylenetetrazol  as  their  principal 
active  ingredient  that  the  Hyrex 
respondents'  products  and  the  NDA'd 
products  are  promoted  for  their 
analeptic  properties,  and  that  the 
specific  labeling  indications  for  both 
sets  of  products  are  virtually  the  same. 
Inasmuch  as  "no  amount  of  examination 
and  cross-examination  can  change" 
these  facts,  no  hearing  is  necessary. 
Upjohn  Co.  V.  Finch,  422  F.2d  944, 955 
(6th  Cir.  1970). 

The  Hyrex  respondents  also  contend 
that  a  hearing  is  required  because  the 
Commissioner  has  not  made  a  prima 
facie  showing  that  experts  would 
conclude  that  their  products  are 
"covered"  by  the  NDA'd  products 
identified  in  the  Federal  Register 
notices.  This  argument  is  without  merit. 
The  regulations,  21  CFR  310.6  and 
314.200(e](2],  constitute  the  agency's 
prima  facie  showing  with  respect  to  this 
conclusion,  cf  Cooper  Laboratories,  Inc. 
V.  Commissioner,  FDA,  supra,  501  F.2d 
at  780  n.  22.  Where,  as  here,  the  Hyrex 
respondents  have  not  presented  any 
evidence  or  even  argued  that  experts 
would  not  so  conclude,  there  can  be  no 
genuine  dispute  with  respect  to  this 
issue. 

The  Hyrex  respondents  next  argue 
that  the  protection  of  the  1962 
grandfather  clause  extends  to  products 
of  manufacturers  who  did  not 
themselves  market  an  exempt  drug  on 
October  9, 1962,  but  who  presently 
market  a  product  "intended  solely  for 
use  under  conditions  prescribed  •    *    • 
in  labeling  for  such  drug  on  that  day." 
To  read  the  provision  otherwise,  they 
contend,  would  be  needlessly 
discriminatory.  The  Commissioner 
disagrees. 

The  Supreme  Court  has  held  that  the 
exemption  "applies  only  to  a  product 
that,  on  the  day  before  the  1962 
amendments  became  effective,  (A)  was 
used  or  sold  commercially  in  the  United 

States, USV  Pharmaceutical 

Corp.  V.  Weinberger,  supra,  412  U.S.  at 
663  (emphasis  added).  In  short  the 
protection  of  the  grandfather  clause 
extends,  if  at  all,  only  to  those  particular 
products  that  were  on  the  market  on  the 
relevant  date.  A  product  marketed  by 


another  manufacturer  after  that  date — 
even  if  virtually  identical  to  the 
grandfathered  product — would  not  be 
entitled  to  the  exemption.  Nor  is  such  an 
interpretation  "needlessly" 
discriminatory;  it  is  the  only  way  to 
discourage  a  proliferation  of  ineffective 
pre-1962  drugs. 

To  demonstrate  that  some  of  their 
products  marketed  for  the  first  time  after 
October  9, 1962,  may  contain  the  same 
labeling  as  products  marketed  before 
that  date,  the  Hyrex  respondents  have 
asked  the  Conmussioner  to  supplement 
the  record  with  all  labeling  for 
pentylenetetrazol-containing  products  in 
the  FDA's  files  which  was  in  use  on 
October  9, 1962.  The  Hyrex  respondents 
do  not  identify  the  products  that  they 
beheve  may  have  identical  labeling.  Nor 
do  they  explain  why  their  files  do  not 
contain  the  labeling  which  they 
purportedly  emulated  for  their  own 
products. 

The  request  is  denied  because  it  is 
based  on  an  incorrect  legal  premise. 
Inasmuch  as  only  products  which  were 
on  the  market  on  October  9, 1962,  are 
entitled  to  the  exemption,  any  similarity 
between  today's  products  and 
grandfathered  products  is  irrelevant 
Moreover,  the  regulations  specificially 
state: 

It  is  the  responsibility  of  every  person  who 
manufactures  or  distributes  a  drug  product  in 
reliance  upon  a  "grandfather"  provision(s)  of 
the  act  to  maintain  in  his  files,  organized  as 
required  by  this  paragraph,  the  data  and 
information  necessary  fully  to  document  and 
support  such  status. 
21  CFR  314.200(e](5]. 

Failure  of  a  manufacturer  to  fulfill  this 
obligation  constitutes  a  waiver  of  any 
claim  to  grandfather  status.  21  CFR 
314.2G0(e)(2). 

The  Hyrex  respondents  contend  that 
their  products  are  grandfathered  under 
the  1938  act  because  their  labeling 
contains  the  "same  representations"  as 
Metrazol,  a  pentylenetetrazol-containing 
product  which  was  marketed  before 
June  25, 1938.  The  Hyrex  respondents  do 
not  contend  that  any  of  their  products 
were  marketed  before  June  25, 1938.  As 
a  matter  of  law,  therefore,  they  are  not 
entitled  to  grandfather  status  under  the 
1938  act  USV  Pharmaceutical  Corp.  v. 
Weinberger,  supra,  412  U.S.  at  663. 

Moreover,  as  a  factual  matter,  the 
Hyrex  respondents  only  have  cited  one 
product  Cenalene  M,  which  they 
believe  contains  the  same  labeling  as 
the-Metrazol  product.  Comparison  of  the 
Cenalene  M  labeling  with  the  Metrazol 
labeling  shows  that  the  two  are  not  the 
same.  On  April  11, 1937,  Metrazol  was 
offered 


*  *  *  In  circulatory  collapse  and  shock  as 
a  restorative;  in  respiratory  depression  and 
deep  anesthesia;  to  antidote  morphine  and 
barbiturate  poisoning;  in  asphyzia 
neonatorum,  to  stimulate  both  circulation  and 
respiration. 

The  Cenalene  M  labeling,  however, 
offers  the  product 

*  *  *  In  older  patients  with  mental 
confusion,  apathy  and  memory  defects  as  an 
analeptic  agent 

There  are  other  differences  in  the 
labeling.  For  example,  the  Cenalene  M 
labeling  contains  a  number  of 
precautions  and  warnings  which  were 
not  present  on  the  earlier  Metrazol 
labeling.  Even  the  dosage  for  the  two 
products  is  different  In  short  even  if  the 
argument  were  legally  valid,  it  lacks 
factual  support. 

Moreover,  the  Hyrex  respondents  did 
not  submit  any  formulation  records  for 
Cenalene  M  products  to  show  that  they 
are  formulated  in  precisely  the  same 
manner  as  Metrazol.  21  CFR 
314.200(e)(2).  Indeed,  even  if  the 
formulas  were  the  same,  it  does  not 
follow  that  two  products  produced  with 
identical  ingredients  will  be 
therapeutically  identical.  Different 
methods  of  compounding  used  by  two 
manufacturers  may  result  in  products 
with  dissimilar  physical  characteristics 
that  consequently,  may  perform 
differently  when  administered  to  a 
patient 

In  short  it  is  clear  that  none  of  the 
products  of  the  Hyrex  respondents  are 
grandfathered  under  the  1962  provisions. 

Three  of  the  Hyrex  respondents 
(Dunhall  I%armaceuticals,  Inc.,  Misemer 
Pharmaceuticals,  Inc.,  and  UAD 
Laboratories,  Inc.)  contend  that  their 
products  are  generally  recognized  as 
effective  in  the  management  of  vertigo. 
These  manufacturers  relied  upon  the 
studies  submitted  by  Rucker  which  were 
reviewed  above.  Inasmuch  as  these 
studies  do  not  constitute  adequate  and 
well-controlled  clinical  investigations 
and  only  such  investigations  warrant  a 
hearing,  it  is  clear  that  they  have  not 
justified  a  request  for  a  hearing  on  this 
ground.  Weinberger  v.  Hynson, 
Westcott  &  Dunning,  Inc.,  supra,  412 
U.S.  at  621;  Cooper  Laboratories,  Inc.  v. 
Commissioner,  FDA,  supra. 

The  Hyrex  respondents  argue  that 
section  505  of  the  act  and  the  summary 
judgment  regulation.  21  CFR  314.200, 
invoked  by  the  FDA  are  inapplicable  to 
this  proceeding  because  those 
provisions  govern  only  proceedings  in 
which  the  FDA  seeks  to  refuse  or 
withdraw  approval  of  an  NDA  and  none 
of  the  respondents  in  this  proceeding 
have  or  seek  and  NDA.  This  argimient  is 
without  merit  and  was  explicitly 
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rejected  by  the  Supreme  Court  in 
Weinberger  v.  Hynson.  Westcott  Gr 
Dunning.  Inc.,  supra.  412  U.S.  at  627. 
Moreover,  aa  the  January  30. 1976 
notice  of  opportunity  for  hearing  [41  FTl 
4625]  makes  clear,  this  is  merely  die 
tinal  stage  of  FDA's  efforts  to  remove  all 
pentylenetetrazol-containing  drugs  from 
the  marketplace.  On  May  2a  1970,  the 
agency  issued  a  notice  of  opportunity  for 
a  hearing,  "Pentylenetetrazol-Containing 
Drugs,"  to  NDA  holders  and  all  oUier 
interested  persons.  (35  FR  7749).  That 
notice  warned  that  withdrawal  of 
approval  of  the  listed  NDA's  "will  cause 
any  drug  for  human  use  containing  the 
same  active  substances  to  be  a  new 
drug  for  which  an  approved  new  drug 
application  is  not  in  effect."  The  Hyrex 
respondents  voluntarily  elected  not  to 
participate  in  that  proceeding  and 
decided  instead  to  seek  a  judicial 
determination  that  their  products  were 
not  new  drugs  and  were  exempt  from 
the  proceeding.  While  the  Hyrex 
respondents  were  seeking  judicial 
vindication  of  their  cletim.  the  agency 
continued  to  go  forward  with  that 
proceeding.  As  noted  above,  the 
Supreme  Court  ultimately  held  that  FDA 
did  have  the  power  to  decide  whether 
the  pentylenetetrazol-containing 
products  were  new  drugs  and  that  there 
was  no  "jurisdictional  line  under  the 
Act"  to  be  drawn  between  FDA  action 
pursuant  to  sections  505(d)  and  (e)  and 
an  FDA  determination  that  a  product 
was  a  new  drug.  Weinberger  v.  Bentex 
Pharmaceuticxils.  Inc..  supra.  412  U.S.  at 
652.  This  is  precisely  the  line  which  the 
Hyrex  respondents  seek  to  draw  here. 
The  Hyrex  respondents  have  already 
made  the  ai^gument  that  section  505  and 
the  procedural  regulations  are 
inapplicable  here;  this  is  the  same 
proceeding  from  which  the  Hyrex 
respondents  sought,  unsuccessfully,  to 
excuse  themselves  10  years  ago.  iTie 
Supreme  Court  rejected  the  Hyrex 
respondent's  argument  and  that  issue,  at 
least,  is  setded. 

The  Hyrex  respondents  also  argue 
that  without  notice  and  comment  the 
procedural  regulations  governing  action 
on  specific  new  drug  applications,  21 
CFR  314.200,  may  not  be  made 
applicable  to  this  "new  type"  of 
proceeding  in  which  none  of  the 
respondents  have  or  seek  an  NDA.  The 
argument  is  factually  incorrect.  In  the 
Federal  Regbter  of  February  10. 1972  (37 
FR  2969),  a  notice  was  published 
proposing  to  delineate  the  applicability 
of  DESI  notices  and  notices  of 
opportunity  for  hearing  to  identical. 
similar,  and  related  drug  products. 
Comments  were  evaluated  and  the  final 
order  was  published  in  the  Federal 


Register  of  October  31. 1972  (37  FR 
23185).  Moreover,  as  noted  above,  this 
proceeding  is  not  "different"  from  that 
initiated  by  the  May  20. 1970  notice  of 
opportunity  for  hearing. 

The  Hyrex  respondents  also  aigue 
that  even  if  the  hearing  regulations.  21 
CFR  314.200  (d)  and  (e),  were  applicable 
to  this  proceeding,  they  cannot  be 
required  to  defend  against  summary 
judgment  until  the  Commissioner  has 
presented  a  prima  facie  case  in  support 
of  the  proposed  order.  The  Hyrex 
respondents  concede  that  the  Supreme 
Court  in  Weinberger  v.  Hynson, 
Westcott  Sr  Dunning.  Inc..  supra,  held 
that  the  burden  is  always  on  the 
"applicant"  to  demonstrate  entitiement 
to  a  hearing  by  coming  forward  with 
substantial  evidence.  However,  the 
Hyrex  respondents  contend  that  Hynson 
is  inapplicable  in  this  proceeding 
because  they  are  not  applicants,  but 
"respondents." 

The  Commissioner  concludes  that  any 
distinction  between  a  respondent  and 
an  applicant  in  this  context  is  without 
significance.  The  law  plainly  requires 
that  an  applicant  for  a  license  to  market 
a  drug  has  the  burden  of  coming  forward 
with  evidence  of  effectiveness  of  its 
products.  As  a  matter  of  public  policy, 
those  who  seek  to  avoid  the 
premarketing  approval  requirements  of 
the  act  may  hot  be  placed  in  a  more 
advantageous  position  than  their 
competitors  who  comply  with  the  law 
and  file  NDA's  containing  such 
evidence.  Yet  adoption  of  the  Hyrex 
respondents'  argument  would  have 
precisely  this  effect.  In  fact,  inasmuch  as 
the  Hyrex  respondents  can  point  only  to 
their  unsuccessful  lawsuit  in  the  Bentex 
case  as  the  sole  reason  that  the 
procedural  regulations  should  not  be 
applied  to  them,  their  argument  is 
particularly  unpersuasive. 

The  Hyrex  respondents  further  argue 
that  the  notice  of  opportunity  for  hearing 
issued  in  this  proceeding  is  no  different 
from  the  one  which  was  ruled  invalid  by 
the  Court  in  USV  Pharmaceutical  Corp. 
v.  Secretary  of  Health.  Educ.  &  Welfare. 
466  F  2d  455  (D.C.  Cir.  1972).  The 
Commissioner  disagrees. 

In  that  case,  the  notice  of  opportunity 
for  hearing  was  issued  on  July  10. 1968,  2 
years  before  the  Commissioner 
promulgated  the  regulations  which 
define  substantial  evidence  of 
effectiveness.  The  Commissioner 
advised  the  manufacturer  that  it  had 
only  30  days  to  submit  evidence  which 
complied  with  the  new  regulations.  The 
manufacturer's  request  for  a  stay  to 
obtain  the  evidence  was  denied  by  the 
Commissioner  and  the  denial  was 
followed  on  the  next  day  by  a  Federal 


Register  notice  withdrawring  approval  of 
petitioner's  NDA's. 

Tlie  Court  found  this  procedure 
fundamentally  unsound.  466  F.  2d  at  46a 
llie  Court  held  that  the  Commiasiooer 
had  an  obligation  to  pteaeni  a  prima 
facie  case  before  calling  upon  the 
petitioner  to  respond  to  the  notice  of 
opportunity  for  hearing  and  that  the 
CcMnmissioner's  refusal  to  provide 
additional  time  to  meet  the  new 
regulatory  requirements  for  substantial 
evidence  was  arbitrary  and  capricioas. 
Id.  at  461-62. 

Here,  unlike  the  situation  in  USV 
Pharmaceutical  Corp.,  the  regulations 
defining  substantial  evidence  were 
published  6  years  before  the  publication 
of  the  notice  of  opportimity  for  bearing. 
Further,  the  notice  of  opportunity  for 
hearing  advised  interested  parties  that 
to  date  no  adequate  and  well-controUed 
investigations  had  been  submitted  tol 
support  the  effectiveness  of 
pentylenetetrarol-containing  drugs.  (41 
FR  4625).  It  is  now  settled  Uiat  diis 
procedure  is  perfecdy  permissible.  As 
the  Supreme  Court  stated: 

The  standard  of  "well-controlled 
investigatjoiis"  particularized  by  the 
regulations  is  a  protective  measure  designed 
fo  ferret  out  those  drugs  for  which  there  is  no 
afTirmative,  rehable  evidence  of 
effectiveness.  The  drug  manufacturert  have 
full  and  precise  notice  of  the  evidence  they 
must  present  to  sustain  their  NDA't.  and 
under  these  circumstances  we  find  FDA 
hearing  regulations  unexceptionable  on  any 
statutory  or  constitutional  ground. 

Weinbergers.  Hynson.  Westcott  & 
Dunning.  Inc.,  supra.  412  U.S.  at  622;  see 
also  SmithKIine  Corp..  v.  FDA,  supra, 
587  F.  2d  at  1116. 

The  Hyrex  respondents  also  contmd 
that  the  notice  of  opportnnity  for  bearing 
is  inadequate  under  USV 
Pharmaceutical  Corp.  because  it  failed 
to  state  "facts  and  reasons"  for  the 
Commissioner's  proposed  action.  As  one 
circuit  court  has  noted: 

While  Hynson  did  not  mention  USV.  it 
plainly  held  that  the  FDA's  regulations 
defining  adequate  and  well-controlled 
investigation.  *  *  *  themselves  constitute 
sufficient  "facts  and  reasons"  to  require  that 
an  applicant  seeking  a  bearing  prodiice  its 
own  evidence  of  efficacy. 

Cooper  Laboratories,  Inc.  v. 
Commissioner,  FDA  supra.  501  F.  2d  at 
780,  n.22;  see  also  Hess  »  Clark. 
Division  ofRhodia.  Inc.  v.  FDA,  495  F. 
2d  975.  985  p.C  Cir.  1974) 
(particularized  regulations  provide 
required  showing  by  FDA  as  predicate 
for  summary  adjudication). 

In  a  similar  vetai.  the  H^ex 
respondents  complain  that  the 
reegulations  approved  by  the  Court  in 
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Hynson  do  not  provide  them  with  notice 
of  the  criteria  for  applying  either  the 
1962  or  the  1938  grandfather  clause.  It  is 
true  that  the  Court  in  Hynson  did  not 
endorse  FDA's  regidation  (21  CFR 
314.200(e)]  describing  the  evidence 
necesary  to  sustain  a  contention  that  a 
product  is  grandfathered.  This 
grandfather  regulation  was  not  before 
the  Court.  The  act  clearly  sets  forth  the 
criteria  for  obtaining  grandfather  status. 
21  U.S.C  321(p);  section  107(c)(4)  of  Pub. 
L  87-781  (note  following  21  U.S.C.A. 
321).  Moreover,  the  criteria  for  the 
grandfather  exemptions  have  been 
further  particularized  by  the  courts. 
Under  these  circumstances,  the  Hyrex 
respondents  may  not  contend  that  they 
lacked  "full  and  precise  notice"  of  the 
evidence  they  must  present  to  sustain 
their  contention.  Indeed,  the  Hydrex 
respondents  have  submitted  a  volimie  of 
evidence  attempting  to  satisfy  the  very 
criteria  of  which  they  claim  ignorance. 
Finally,  as  shown  below,  their  failure  to 
meet  diose  criteria  is  not  due  to  any  lack 
of  notice,  but  rather  to  the  fact  that  the 
evidence  does  not  support  their  claims. 

The  Hyrex  respondents  next  argue 
that  the  district  court  in  O'Neal,  Jones  & 
Feldman,  Inc.  v.  Richardson,  supra,  held 
that  they  are  entitled  to  a  hearing  on  the 
new  drug  status  of  pentylenetetrazol- 
containing  drugs  and  that  FDA  is  bound 
by  this  holding  under  the  doctrine  of  res 
judicata.  This  argument  ignores  a  host  of 
critical  facts. 

First,  the  district  court  did  not  hold 
that  the  plaintiffs  were  entitled  to  a 
formal  evidentiary  hearing;  that  issue 
was  never  before  the  court.  The 
question  which  the  court  was  asked  to 
decide  was  whether  FDA  had 
jurisdiction  to  determine  the  "new  drug" 
status  of  a  product.  The  court  ruled  that 
the  agency  had  primary  jurisdiction  to 
decide  whether  a  product  was  a  new 
drug  and  that  the  agency  rather  than  the 
court  was  the  "more  able  arbiter"  of  this 
issue.  Id.  at  7-8.  While  the  term 
"hearing"  was  used  in  the  court's 
opinion,  the  court  clearly  was  focusing 
upon  providing  the  plaintiff  "an 
opportunity  to  be  heard  on  the  merits  of 
their  contention"  rather  than  the  nature 
of  that  opportunity.  Cf.  United  States  v. 
Florida  East  Coast  Ry.  Co.,  410  U.S.  242 
(1973). 

The  Hyrex  respondents'  reliance  upon 
the  district  court's  reference  to  an 
opportunity  to  make  a  record  does  not 
advance  their  argument.  TTie  Hyrex 
respondents  have  been  given  ample 
opportunity  to  "make  a  record"  in  this 
proceeding.  The  record  which  they  made 
shows  affirmatively  that  their  products 
are  not  entitled  to  grandfather  status. 

Second,  as  the  Hyrex  respondents 
concede,  this  portion  of  the  district 


court's  order  was  reversed  by  the  court 
of  appeals.  The  Supreme  Court's 
reversal  of  the  court  of  appeals  did  not 
reinstate  this  aspect  of  the  district 
court's  opinion.  To  the  contrary,  the 
Supreme  Court  stated  that  it  was 
confit)nted  only  with  the  "narrow 
question  •  •  •  whether  the  FDA  may 
decide  whether  a  drug  is  a  'new  drug'  on 
referral  fitjm  a  district  court." 
Weinberger  v.  Bentex  Pharmaceuticals, 
Inc.,  supra,  412  U.S.  at  651. 

TTiird,  and  finally,  as  the  Hyrex 
respondents  further  concede,  when  the 
matter  was  remanded  to  the  district 
court,  the  government  argued  that  it 
could  resolve  the  new  drug  status  of 
plaintiffs'  drugs  without  holding  a 
hearing.  The  district  court's  order 
following  this  argument  did  not  mandate 
a  hearing.  Rather,  the  court  directed 
plaintiffs  "to  pursue  the  remedies 
provided  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  through  the 
procedures  established  by  that  agency." 
Order,  October  30, 1974  (emphasis 
added). 

The  Hyrex  Requests 

The  Hyrex  respondents  filed  a 
discovery  motion  to  supplement  the 
notice  of  opportunity  for  hearing  with 
various  documents.  These  requests  are 
each  denied  because,  as  the  Hyrex 
respondents  acknowledge,  there  are  no 
discovery  procedures  available  in  this 
proceeding.  Moreover,  even  if  discovery 
were  available,  the  information  sought 
would  not  be  relevant  or  material.  A 
brief  discussion  of  each  request  follows. 

1.  The  request  for  the  "NDA  file"  for 
each  product  containing 
pentylenetetrazol  alone  or  in 
combination  with  any  other  substance 
including  those  specifically  identified  in 
the  May  20, 1970  notice  of  opportunity 
for  hearing  (35  FR  7749)  will  not  uncover 
information  relevant  to  the  issue 
whether  the  Hyrex  respondents' 
products  are  "covered"  by  these  NDA's. 
Each  of  the  NDA's  named  in  the  notice 
of  opportunity  for  hearing  was  for  a 
product  containing  pentylenetetrazol. 
The  Hyrex  respondents  do  not  dispute 
this.  Nor  do  Uiey  dispute  that  the  NDA's 
products  listed  in  that  notice  are  in  the 
same  generic  class  as  their  products. 
Under  the  law,  therefore,  the  products  of 
the  Hyrex  respondents  are  "covered"  by 
these  NDA's.  USV  Pharmaceutical  Corp. 
v.  Weinberger,  supra,  412  U.S.  at  664; 
Weinberger  v.  Bentex  Pharmaceuticals, 
Inc.,  supra,  412  U.S.  at  647-48.  Whatever 
other  information  these  NDA's  may 
contain  will  not  alter  this  fact. 

2-3.  The  requests  for  all  labels  and 
labeling  for  pentylenetetrazol-containing 
drugs  which  were  in  use  (a)  at  any  time 
before  June  25, 1938,  and  (bj  on  October 


9, 1962,  are  also  not  directed  at  relevant 
or  material  information.  The  Hyrex 
respondents  and  other  parties  to  this 
proceeding  have  submitted  volumes  of 
labeling  for  pentylenetetrazol-containing 
drugs.  Without  exception,  these 
submissions  establish  that  none  of  the 
labeling  of  the  products  marketed  by  the 
Hyrex  respondents  have  "remained 
unchanged"  since  October  9. 1962,  or 
since  June  25, 1938.  USV  Pharmaceutical 
Corp.  v.  Weinberger,  supra,  412  U.S.  at 
663.  Moreover,  the  regulations  place  the 
burden  squarely  upon  one  who  seeks  to 
invoke  the  protection  of  the  grandfather 
clause  "to  maintain  in  his  files  *  *  *  Lhe 
data  and  information  necessary  to 
document  and  support  such  status."  21 
CFR  314.200(e)(5).  Cf.  Javierre  v. 
Altagracia,  supra,  217  U.S.  at  507-08. 

4.  The  request  for  all  FDA  opinions 
that  any  pentylenetetrazol-containing 
product  is  not  a  "new  drug"  is  pointiess. 
Such  opinions  have  been  expressly 
revoked  by  regulation.  21  CFR  314.100. 
They  have  also  been  denied  any  legal 
status  by  the  courts.  See,  e.g., 
SmithKline  Corp.  v.  FDA,  supra,  587 
F.2d  at  1112  and  1115.  n.l5;  Bentex 
Pharmaceuticals  v.  Richardson,  supra, 
463  F.2d  at  368,  n.l7,  rev'don  other 
grounds  sub  nam  Weinberger  v.  Bentex 
Pharmaceuticals,  Inc.,  supra. 

5.  The  request  for  all  minutes, 
transcripts,  memoranda,  and  other 
documents  of  any  advisory  committee 
meeting  relating  to  pentylenetetrazol  is 
equally  pointless.  In  fa£t,  the  Hyres 
respondents  have  not  explained  why 
they  desire  these  materials.  The  only 
issue  to  which  such  materials 
conceivably  could  be  relevant  is  the 
general  recognition  of  the  safety  and 
effectiveness  of  particular 
pentylenetetrazol-containing  products. 
However,  the  Hyrex  respondents  have 
not  claimed  that  any  particular  products 
which  they  market  are  generally 
recognized  as  either  safe  or  effective. 

6.  The  request  for  all  data  and 
information  relied  upon  by  FDA's  Office 
of  Compliance  in  reaching  the 
conclusion  that  the  NDA's  drugs 
identified  in  the  September  12. 1970 
Federal  Register  order  were  similar  to 
Hyrex  respondents'  products  which 
contain  pentylenetetrazol  can  lead 
nowhere.  The  Supreme  Court  has  held 
that  a  drug  is  "covered"  by  an  NDA  for 
purposes  of  the  grandfather  clause  if  it  is 
within  the  same  generic  class  as  the 
product  which  is  the  subject  of  the  NDA. 
USV  Pharmaceutical  Corp.  v. 
Weinberger,  supra.  412  U.S.  at  664. 
Indeed,  as  noted  above,  the  Supreme 
Court  specifically  found  that  the  very 
products  containing  pentylenetetrazol 
marketed  by  the  Hyrex  respondents 


Federal  Register  /  Vol.  47.  No.  86  /  Tuesday.  May  4,  1982  /  Notices 


19227 


were  within  the  same  generic  class  as 
the  NDA's  products  identified  in  the 
September  12, 1970  Federal  Register 
notice.  Weinberger  v.  Bentex 
Pharmaceuticals,  Inc.,  supra,  412  U.S.  at 
648.  Again,  no  amount  of  information  in 
FDA's  flies  can  alter  these  facts. 

7.  The  request  for  all  data  and 
information  considered  by  the 
Commissioner  in  reaching  the 
conclusion  that  he  is  imaware  of  any 
adequate  and  well-controlled  clinical 
investigations  demonstrating  the 
effectiveness  of  pentylenetetrazol- 
containing  drugs  is  also  misdirected. 
The  Hyrex  respondents  do  not  even 
contend  that  their  products  are  generally 
recognized  as  effective.  Nor  do  they 
contend  that  evidence  of  their  products' 
effectiveness  exists.  In  view  of  the  total 
inability  of  the  numerous  manufacturers 
who  maricet  pentylenetetrazol- 
containing  drugs— despite  the  lapse  of 
10  years — to  come  forward  with  such 
evidence,  "it  would  constitute  the  most 
arid  formalism"  to  permit  discovery  of 
"what  has  since  become  obvious, 
namely,"  that  there  is  no  substantial 
evidence  of  effectiveness  for 
pentylenetetrazol-containing  drugs.  Cf. 
Holland-Rantos  Co.,  Inc.  v.  United 
States  Dept  of  Health.  Educ.  »  Welfare, 
587  F.2d  1173. 1176  (D.C  Cir.  1978). 

8.  The  request  for  all  establishment 
inspection  reports  and  equivalent 
material  relating  to  any  establishment 
known  to  have  manufactured  or 
distributed  a  drug  containing 
pentylenetetrazol  will  not  lead  to  any 
relevant  information.  Here  again,  the 
Hyrex  respondents  have  not  stated  how 
these  materials  could  be  relevant.  It  is 
clear  that  they  are  not  The  only  other 
issue  to  which  such  materials  could 
possibly  be  relevant  is  whether 
pentylenetetrazol-containing  products 
are  grandfathered  under  either  the  1938 
act  or  the  1962  amendments  thereto.  The 
Hyrex  respondents  have  not  contended 
that  they  were  imable  to  obtain  data  to 
show  that  their  products  were  marketed 
on  the  relevant  dates.  To  the  contrary, 
their  submissions  demonstrate  readily 
that,  for  the  most  part  their  products 
were  not  marketed  on  the  relevant 
dates.  In  aby  event,  as  noted  above,  the 
regulations  require  the  one  who 
contends  that  his  product  is 
grandfathered  to  Aioisei'/ maintain  the 
records  necessary  to  establish  such 
status.  21 CFR  314.200(e)(5).  The 
manufacturers  may  not  attempt  to  shift 
this  burden  by  filing  burdensome 
discovery  requests  upon  the  agency. 

All  of  the  foregoing  requests  for 
discovery  are  denied  on  the  additional 
grounds  that  it  would  be  impractical, 
unnecessary,  and  contrary  to  the  public 


interest  for  the  agency  to  expend  its 
limited  resources  in  an  attempt  to 
establish  that  these  products  may  be 
sold  to  the  consumer  despite  the 
respondents'  failure  to  demonstrate 
effectiveness.  Most  if  not  all,  of  the 
records  which  the  Hyrex  respondents 
seek  (if  they  have  not  been  destroyed), 
are  located  at  the  Federal  Records 
Center  in  St  Louis,  MO.  It  would  be  an 
extremely  difficult  and  time-consuming 
task  to  identify  each  of  the  myriad 
products  and  firms  which  may  fall 
within  the  broad  requests  of  these 
respondents.  Moreover,  in  view  of  the 
abundance  of  evidence  which 
establishes  that  these  drugs  are  not 
grandfathered,  the  task  would  be  futile 
as  well. 

The  Hyrex  respondents'  argument  that 
the  Commissioner  should  comply  with 
their  discovery  request  because  similar 
data  would  be  filed  to  support  a  notice 
of  proposed  rulemaking  is  rejected.  In  a 
rulemaking  proceeding  under  section 
701(a)  of  the  act  (21  U.S.C.  371(a)),  the 
burden  of  going  forward  as  well  as  the 
ultimate  burden  of  sustaining  the  action 
rests  upon  the  Commissioner.  Here,  the 
regulations  governing  adequate  and 
well-controlled  investigations  and  the 
statutory  requirements  for  grandfather 
protection  constitute  the 
Commissioner's  prima  facie  case.  It  is 
the  respondents'  burden  to  establish 
that  they  are  entitled  to  a  hearing. 
Moreover,  at  a  hearing,  it  would  be  the 
respondents'  burden  to  establish  that 
their  products  are  grandfathered  and  are 
not  "new  drugs".  In  short,  this 
proceeding  is  in  no  way  analagous  to  a 
rulemaking  proceeding  and  discovery  is 
neither  contemplated  nor  required  under 
either  thfe  statute  or  the  applicable 
regulations. 

Finally,  the  Hyrex  respondents  argue 
that  they  should  be  provided  the 
documents  through  a  discovery 
mechanism  because  they  are  entiUed  to 
the  information  in  any  event  under  the 
Freedom  of  Information  Act  The 
Conunissioner  does  not  agree  that 
merely  because  a  party  may  be  entided 
to  material  under  the  Freedom  of 
Information  Act  that  the  same  material 
ipso  facto  becomes  discoverable  under 
an  administrative  proceeding  in  which 
no  discovery  is  contemplated.  Where 
Congress  has  established  a  specific 
route  by  which  persons  may  readily 
obtain  information,  there  is  no  reason  to 
make  that  information  available  by 
another  route.  In  short,  the  Hyrex 
respondents  will  not  be  prejudiced  in 
any  way  by  following  the  well-traveled 
road  paved  by  Congress. 

To  this  end.  the  Commissioner,  by 
letter  dated  May  5, 1980,  advised 


counsel  for  the  Hyrex  respondents  (and 
the  other  parties  who  made  similar 
motions)  that  their  requests  for 
discovery  should  be  resubmitted  under 
the  Freedom  of  Information  Act  5  U.S.C. 
552  ("the  FOIA"),  in  die  event  they 
remained  interested  in  the  information. 
The  Hyrex  respondents  did  not  renew 
their  request  under  the  FOIA. 

Ilie  Hyrex  respondents  also  moved  to 
enforce  separation  of  functions  in  this 
proceeding.  This  request  has  been 
granted.  Pursuant  to  21  CFR  314.200(f) 
and  10.55,  no  person  in  the  Bureau  of 
Drugs  or  the  General  Counsel's  office 
who  participated  in  proposing  this  order 
has  participated  with  or  advised  the 
Commissioner's  office  with  respect  to 
his  review  and  decision. 

The  contention  that  the  Associate 
Commissioner  for  Compliance  (now  the 
Associate  Commissioner  for  Regulatory 
Affairs)  "overstepped"  his  bounds  by 
proposing  summary  judgment  in  the 
notice  of  opportunity  for  hearing  is 
frivolous.  "Tliere  is  nothing  improper  in 
initiating  these  proceedings  with  the 
issuance  of  a  notice  of  opportunity  for 
hearing.  The  notice  of  opportunity  for 
hearing  reflects  no  prejudgment  of  the 
outcome.  To  the  contrary,  it  merely 
offers  interested  f>ersons  an  opportunity 
to  come  forward  with  evidence  to  justify 
a  hearing,  ff  they  are  unable  to  do  so, 
denial  of  a  hearing  is  appropriate.  The 
propriety  of  the  summary  judgment 
procedure  has  long  since  been  setded. 
Weinberger  v.  Hynson,  Westcott  &■ 
Dunning,  Inc.,  supra,  412  U.S.  at  620. 

Finally,  the  Hyrex  respondents  argue 
that  an  Administrative  Law  Judge  rather 
than  the  Conunissioner  should  decide 
the  matter.  This  argument  was  made 
and  rejected  at  the  time  when  the 
agency's  regidations  concerning  new 
drug  hearings  were  revised  in  1974.  See 
39  FR  9750. 9754  (Mar.  13. 1974).  As  FDA 
pointed  out  then,  the  Hynson  decision 
supports  FDA's  practice  of  having  the 
Commissioner  decide  such  matters. 
Adequate  measures  have  been  taken  to 
assure  that  the  Commissioner's  decision 
in  an  independent  one.  The  law  requires 
nothing  more. 

C.  B.  F.  Ascher  »  Co.,  Inc. 

Ascher  makes  no  claim  that  its 
product  Nioric,  is  generally  recognized 
as  effective  for  its  labeled  uses  or  even 
that  it  is  actually  effective  for  such  uses. 
Rather,  Ascher  argues  that  Nioric  is 
exempt  from  the  "new  drug"  provisions 
of  the  act  under  the  1938  and  1962 
grandfather  provisions.  Ascher  further 
contends  that  whether  Nioric  satisfies 
the  requirements  of  each  provision 
raises  factual  questions  necessitating  an 
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evidentiary  hearing.  A  discussion  of 
Ascher's  contentions  follows. 

Ascher  acknowledges  that  Nioric  was 
first  marketed  on  July  31, 197a  but 
contends  nevertheless  that  Nioric  is 
entitled  to  grandfather  status  under  the 
1938  act  because  its  product  is  related  to 
Metrazol  (another  pentyienetetrazol- 
containing  product]  which  was  on  the 
market  on  ]une  25, 1938.  For  the  reasons 
stated  above,  the  Commissioner  rejects 
this  contention.  A  product  may  only  be 
grandfathered  if  it  was  marketed  on  the 
relevant  date.  21  U.S.C  321(p);  USV 
Pharmaceutical  Corp.  v.  Weinberger, 
supra.  412  U.S.  at  663.  Whether  or  not 
Metrazol  may  be  entitled  to  grandfather 
status  under  the  1938  act  is  irrelevant  to 
Nioric's  claim  to  similar  status. 

Ascher's  contention  that  the  Supreme 
Court  has  approved  this  generic 
approach  to  the  grandfather  clause  is 
erroneous.  The  Supreme  Court  held  that 
the  FDA  properiy  may  apply  the 
withdrawal  of  an  NDA  to  all  "me-too" 
drugs,  to  avoid  administrative  "delay 
where  in  the  interests  of  public  health 
there  should  be  prompt  action."  Hynson, 
Westcott  Sr  Dunning,  Inc.,  supra,  412 
U.S.  at  625  (emphasis  added).  It  is  quite 
another  matter  to  treat  "me-too"  copies 
of  a  drug  as  the  same  for  purposes  of 
permitting  them  to  be  marketed  without 
having  to  prove  that  they  are  safe  and 
effective.  Pharmadyne  Laboratories, 
Inc.  V.  Kennedy,  466  F.  Supp.  loa  104  at 
n.7  (D.  N.J.).  affd  596  F.2d  568  (3rd  Cir. 
1979).  In  short  having  conceded  that 
Nioric  was  not  mariceted  until  1970, 
Ascher  may  not  claim  the  benefit  of  the 
1938  exemption. 

In  fact,  even  if  Ascher's  "piggy-back" 
approach  were  legally  permissible  and 
Nioric  could  satisfy  the  "marketed  in 
1938"  requirement  by  riding  on  the 
coattails  of  Metrazol,  it  would  still  fail 
to  satisfy  the  other  requirements  of  the 
1938  exemption  because  Metrazol  itself 
can  not  satisfy  those  requirements.  See 
section  D,  below. 

Indeed,  Ascher  concedes  that  Nioric 
and  its  adopted  ancestor,  Metrazol,  both 
have  undergone  several  labeling 
changes.  Ascher  argues  however,  that 
the  1938  grandfather  clause  does  not 
require  that  a  product's  labeling  remain 
unchanged.  According  to  Ascher,  the 
labeling  provisions  of  the  1938 
grandfather  clause  are  satisfied  so  long 
as  labeling  representations  made  before 
1938  are  the  same  "in  substance  and 
import"  as  labeling  representations 
made  after  1938. 

The  Commissioner  disagrees.  The 
1938  grandfather  clause  contains  no 
qualifications  that  would  permit  the 
labeling  of  a  pre-1938  product  to  be  the 
same  "in  substance  and  import"  a*  a 
post-1938  product  h  explicitly  provides 


that  the  labeling  representations  mast 
be  "the same."Z\  U.S.C.  321(pHl) 
(emphasis  added).  Moreover,  the 
Supreme  Court  has  held  that  a  product 
satisfies  this  criterion  only  "so  long  as 
[its]  labeling  remained  unchanged." 
USV  Pharmaceutical  Corp.  v. 
Weinberger,  supra,  412  U.S.  at  663. 

In  any  event  Nioric  does  not  even 
satisfy  Asdier's  permissive 
interpretation  because  its  labeling  is 
substantially  different  from  Metrazol's 
pre-1938  labeling.  For  example.  Nioric  is 
now  indicated  solely  "to  enhance 
mental  and  physical  activity  of  elderly 
patients."  Before  1838,  Metrazol  was  not 
offered  to  enhance  mental  activity,  nor 
was  it  recommended  for  the  elderly 
patient.  Furthermore,  before  1938. 
Metrazol  was  offered  for  a  host  of 
purposes  including  as  an  "antidote  to 
morphine  and  barbiturate  poisoning" 
and  "for  circulatory  stimulation  in  the 
emergencies  of  pneumonia  and  other 
overwhelming  infections  and  for  those 
arising  during  the  treatment  of 
congestive  heart  failure."  Nioric's 
labeling  mentions  none  of  these  uses. 

Ascher  ignores  these  differences  and 
focuses  solely  upon  the  one  feature 
which  the  two  products  have  in 
common,  i.e.,  that  Metrazol  (before  1938] 
and  Nioric  (today)  both  claim  to  act  as  a 
central  nervous  system  stimulant 
Ascher's  argument  proves  too  much.  If 
Ascher's  argument  were  correct  and 
product  could  acquire  grandfather  status 
simply  by  adopting  a  single  claim  made 
for  a  product  before  193^  This,  of 
course,  would  virtually  nullify  the  safety 
and  effectiveness  provisions  of  the  act 

Ascher  next  contends  that  the 
following  factual  issues  regarding 
Nioric's  entitlement  to  grandfather 
status  under  the  1938  act  requires  a 
hearing: 

1.  Was  there  a  single-entity 
pentylenetetrazol-containing  drug  on  the 
market  before  June  25, 1938? 

2.  If  so,  was  that  product  intended  for 
use  in  the  cure,  mitigation,  or  prevention 
of  disease  in  man  or  other  animals? 

3.  Were  representations  made  before 
1938  and  were  the  same  representations 
made  for  the  drug  before  the  1938  act 
and  at  the  time  of  the  passage  .of  the 
1938  act  and  afterwards? 

4.  Is  Nioric  related  to  any  single-entity 
pentylenetetrazol-containing  drug 
marketed  before  the  1938  act? 

5.  Does  Nioric  contain  representations 
made  for  a  single-entity 
pentylenetetrazol-containing  drug  before 
1938? 

The  Commissioner  does  not  find  that 
any  of  these  issues  warrants  a  hearing. 
The  Commissioner  agrees  with  Ascher 
that  the  answer  to  items  number*  1,  2, 
and  4  is  '*yes".  Accordingly,  there  is  no 


dispute  over  these  facts.  The  resohiti<m 
of  iten  number  3  does  not  require  an 
evidentiary  hearing  inasmuch  as  Ascher 
has  conceded  that  the  labeling  for 
Metrazol  and  Nioric  have  not  "remained 
unchanged."  Accordingly,  whether  there 
are  similarities  between  Nioric's 
labeling  and  Metrazol  is  legally 
irrelevant  Similarly,  item  number  5  is 
also  irrelevant  because  it  is  based  upon 
the  incorrect  legal  premise  that  Nioric 
may  become  grandifathered  by  riding  the 
coattails  of  Metrazol. 

Ascher  next  contends  that  Nioric  is 
grandfathered  under  the  1962 
amendments  to  the  act.  The 
Conmiissioner  disagrees.  As  shown 
below,  Nioric  feils  to  satify  several  of 
the  criteria  necessary  for  the  exemption. 

Pop  example,  inasmuch  as  Ascher  has 
conceded  that  Nioric  was  not  first 
marketed  until  1970,  it  is  clear  that  "on 
the  day  immediately  preceding  the 
enactment  date"  Nioric  was  not 
"commercially  used  or  sold  in  the 
United  States"  section  107(c)(4)(A),  of 
the  Drug  Amendments  of  1962  (note 
following  21  U.S.CA.  321). 

Nioric  also  fails  to  satisfy  the 
requirements  that  its  composition 
"remained  unchanged"  since  October  9, 
1962.  USV  Pharmaceutical  Corp.  v. 
Weinbei:ger,  supra,  412  U.S.  at  663. 
Nioric  obviously  cannot  satisfy  this  test 
because  it  was  not  marketed  on  October 
9, 1962.  Moreover,  Nioric  may  not  rely 
upon  Metrazol's  formula  to  satisfy  this 
requirement  because  it  is  legally 
impermissible  to  do  so  and  because,  as 
shown  below,  Metrazol's  formulation 
has  changed  since  October  9, 1962. 

Nioric  also  fails  to  meet  the 
requirement  that  its  present  labeling 
today  has  "remained  unchanged"  from 
the  labeling  used  before  October  9, 1962. 
USV  Pharmaceutical  Corp.  v. 
Weinberger,  supra.  412  U.S.  at  663. 
Nioric  caimot  meet  the  requirement 
because  it  was  not  marketed  on  October 
9, 1962.  Moreover,  Nioric  may  not  rely 
upon  Metrazol's  pre-1962  labeling 
because  Nioric's  present  labeling  is  not 
the  same  as  Metrazol's  pre-1962 
labeling.  For  example,  in  1962  Metrazol 
was  offered  "for  the  elderly  presenting 
early  and  more  advanced  signs  of 
senility*  *  *."  "Physicians' Desk 
Reference,"  p.  626, 1962  (emphasis 
added).  Nioric  is  not  recommended  for 
use  in  such  a  patient  population. 
Moreover,  Nioric's  present  labeling  has 
deleted  numerous  claims  which 
appeared  on  Metrazol's  1962  labeling, 
including  improvement  of  sleeping  and 
eating  habits,  tidiness  and  sociability, 
and  the  acceleration  of  recovery  from 
convalescence.  Id. 
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In  fact  Nioric's  labeling  has 
undergone  several  changes  since  1970. 
When  first  introduced  in  1970,  Nioric's 
dosage  schedule  was  "initially,  2  tablets 
three  or  four  times  daily.  For 
maintenance,  after  optimum  results  have 
■  been  achieved,  1  tablet  three  or  four 
times  daily."  In  1975,  however,  Nioric's 
dosage  schedule  was  "1  or  2  tablets 
three  times  daily." 

In  short  Nioric  fails  to  meet  the 
labeling  requirements  of  the  1962 
grandfather  provision  under  Ascher's 
test  and  under  the  correct  test 

Ascher  recognizes  that  Nioric  may  not 
be  grandfathered  if  it  is  "related"  to  any 
drug  "covered"  by  an  NDA  that  was 
effective  before  October  9, 1962.  Ascher 
argues,  however,  that  Nioric  is  not 
related  to  Geroniazol  Injection— one  of 
tha4)entylenetetrazol-contaimng  drugs 
named  in  the  Federal  Register  notices  of 
August  28, 1970  and  May  20. 1970. 
Specifically,  Ascher  contends  that 
Nioric  is  not  related  to  Geroniazol 
because  the  latter  product  (1)  was  an 
injectable,  (2)  contained  an  additional 
pharmacologically  active  ingredient 
(nicotinic  acid],  and  (3)  was  o^ered  for 
some  additional  uses  for  which  Nioric 
was  not  offered.  Ascher  submitted  an 
affidavit  of  its  Director  of  Research  in 
support  of  this  contention. 

Neither  the  arguments  not  the 
affidavit  are  sufficient  to  create  a 
genuine  and  material  issue  of  fact 
requiring  a  hearing  because  Nioric  is 
related  to  Geroniazol  Injection  as  a 
matter  of  law.  Under  the  regulations,  an 
identical,  related,  or  similar  product 
includes  other  dosage  forms.  21  CFR 
310.6(b).  Accordingly,  it  is  irrelevant  that 
Geroniazol  is  marketed  as  an  injectable 
and  Nioric  as  a  tablet.  In  this  regard,  it 
is  noteworthy  that  Ascher's  affiant 
provides  no  explanation  why  the 
injectable  product  containing  the  same 
principal  active  ingredient  renders 
Geroaniazol  not  related  to  Nioria 

It  is  also  irrelevant  that  Geroniazol 
contains  an  additional  ingredient  not 
found  in  Nioric.  The  regulations 
provides  that  "a  combination  drug 
product  containing  an  idratical,  related 
or  similar  drug  is  also  subject  to  the 
conclusions  in  the  notice."  Id. 
Geroniazol  and  Nioric  each  contain 
pentylenetetrazol  as  the  principal  active 
ingredient  Moreover,  inasmuch  as 
Geroniazol  and  Metrazol  (which  Ascher 
argues  is  identical  to  Nioric)  were 
offered  for  essentially  the  same  purpose 
(i.e..  to  alleviate  the  various  symptoms 
of  deterioration  associated  with 
senility),  it  is  clear  that  Nioric  is  related 
to  Geroniazol  in  "chemical  structure  and 
knovsm  pharmacological  properties."  21 
CFR  310.d(b).  Ascher's  affiant  does  not 
state  otherwise.  Accordingly,  even  if 


there  were  genuine  factual  disputes  on 
the  other  issues,  there  is  no  dispute  over 
the  fact  that  Nioric  and  Geroniazol  are 
related  in  diis  respect  Under  these 
circumstances  there  can  be  no  genuine 
issue  whether  Nioric  is  "related"  to  and 
therefore  "covered"  by  the  NDA  for 
Geroniazol  Injection. 

Ascher  argues  that  until  it  has 
examined  the  materials  in  the 
Geroniazol  NDA  it  is  unable,  solely 
upon  the  information  in  the  Federal 
Register,  to  fully  address  the  issue 
whether  Nioric  is  related  to  Geronitizol. 
To  buttress  this  argument  Ascher 
requested  that  FDA  supplement  the 
record  writh  a  copy  of  all  NDA's  for 
products  containing  pentylenetetrazol 
and  all  correspondence  and  memoranda 
which  discuss  the  new  drug  status  of 
any  drug  containing  pentylenetetrazol 
Ascher,  unlike  Hyrex,  also  filed  a 
request  for  these  and  other  documents 
under  the  FOIA. 

For  the  reasons  stated  above  in 
response  to  an  identical  discovery 
request  made  by  the  Hyrex  respondents, 
Ascher's  discovery  request  is  denied. 

Additionally,  even  if  there  were  a 
factual  issue  about  whether  Nioric  is 
"covered"  by  the  Geroniazol  NDA  there 
is  still  no  necessity  for  discovery  or  for  a 
hearing.  The  above  cited  Federal 
Register  notices  identified  another 
pentylenetetrazol-containing  product  for 
which  an  NDA  was  effective  on  October 
9. 1962— Nicozol  with  Reserpine  Tablets 
(NDA  10-508  held  by  Nysco 
Laboratories).  Ascher  does  not  dispute 
that  Nioric  is  related  to  this  product 
Therefore,  whether  Nioric  is  related  to 
Geroniazol  is  mooted  by  Ascher's 
failure  to  dispute  the  fact  that  Nioric  is 
related  to  Nicozol  with  Reserpine 
Tablets. 

Ascher  next  argues  diat  there  is  a 
genuine  issue  of  fact  about  whether 
Nioric  is  related  to  a  drug  which  was  on 
October  9. 1962,  generally  recognized  as 
safe.  In  support  of  this  contention. 
Ascher  submitted  an  affidavit  two 
pharmacodynamic  studies  (one  animal 
and  one  human),  and  4,000  patient 
evaluation  forms  completed  by  253 
practicing  physicians:  Ascher  also  cross- 
referenced  the  articles  submitted  by  the 
Knoll  Pharmaceutical  Co.  in  support  of 
its  Metrazol  products. 

Nioric  obviously  could  not  have  been 
generally  recognized  as  safe  on  October 
9, 1962.  because  It  was  not  marketed 
until  1970.  Whether  Nioric  is  related  to  a 
drug  which  was  generally  recognized  as 
safe  on  October  9, 1962  is,  as  explained 
above,  legally  irrelevant  In  any  event 
assuming  this  fact  were  legally  relevant 
and  assuming  further  that  there  was  a 
genuine  issue  of  fact  about  the 
reputation  for  safety  of  another  product 


before  1962,  this  factual  dispute  is  not 
material  because,  as  shown  above, 
Ascher  failed  to  satisfy  the  other 
requirements  necessary  to  qualify  for 
exemption  under  die  1962  grandfather 
clause. 

Ascher  also  joined  in  each  of  the  legal 
arguments  made  by  the  Hyrex 
respondents.  For  the  reasons  stated 
above,  the  Commissioner  finds  diose 
arguments  to  be  insubstantial. 

To  summarize,  because  Nioric  was 
first  marketed  in  1970,  it  fails  to  meet  the 
commercial-use  requirements  of  either 
the  1938  of  the  1962  grandfather  clause. 
In  addition,  even  if  Nioric  were 
permitted  to  ride  the  coattails  of 
Metrazol,  which  was  mariceted  before 
1938,  Nioric  can  not  satisfy  the  labeling 
and  compositional  requirements  of 
either  exempting  clause  because 
Metrazol  itself  can  not  satisfy  those 
requirements.  Finally,  there  is  no 
genuine  dispute  over  the  fact  that  Nioric 
was  "covered"  by  NDA's  for 
penfylenetetrazol-containing  drugs 
whid)  were  effective  on  October  9, 1962. 

D.  The  Knoll  Pharmaceutical  Co. 

The  Knoll  I%armaceutical  Co. 
recognizes  that  there  are  no  adequate 
and  well-controlled  rliniral 
investigations  to  substantiate  the  claims 
for  its  Metrazol  products.  KnoO  claims, 
however,  that  its  products  are  exempted 
from  the  effectiveness  provisions  of  the 
act  by  one  or  both  of  die  grandfather 
clauses. 

a.  The  1S38  Grandfather  Clause. 

i.  Metrazol.  Although  Knoll  has  shown 
that  Metrazol  Tablets  were  subject  to 
the  Food  and  Drugs  Act  of  1906,  it  has 
failed  to  satisfy  the  other  oonditicMis 
necessary  for  exemption.  For  example, 
KnoU  acknowledges  that  since  1938.  the 
excipients  used  in  Metrazol  have 
changed  several  times.  In  1930,  Metrazol 
contained  talcum  powder,  com  starch, 
talcum,  and  zinc  stearate.  In  1961  each 
of  these  ingredients  (except  talcum)  was 
deleted  and  replaced  by  dextrose 
hydrous,  potato  starch,  and  magnesium 
stearate.  Moreover,  in  1967-1968 
dextrose  hydrous  was  deleted  and 
replaced  by  lactose  anhydrous,  while 
the  potato  starch  and  talcum  were 
replaced  by  guar  gam.  Other  similar 
changes  were  made  in  1970  and  1971.  It 
is  clear,  therefore,  that  the  composition 
of  Metrazol  Tablets  has  not  "remained 
uncheinged"  since  193&  USV 
Pharmaceutical  Corp.  v.  Weinberger, 
supra,  412  U.S.  at  663. 

Metrazol  Tablets  also  fail  to  meet  the 
labeling  requirements  of  the  1938 
grandfather  exemption.  On  April  11, 
1937.  Metrazol  was  labeled  as  follows: 
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A  ProwptJy  Acting  Cjrcuhtory  And 
Respiratory  Stimulant 

Indications:  In  circulatory  collapse  and 
shock  as  a  restorative;  in  respiratory 
depression  and  deep  anesthesia;  to  antidote 
morphine  and  barbiturate  poisoning;  in 
asphyxia  neonatorum,  to  stimulate  both 
circulation  and  respiration.  For  circulatory 
stimulation  in  the  emergencies  of  pneumonia 
and  other  overwhehning  infections,  and  for 
those  arising  during  the  treatment  of 
congestive  heart  failure. 

Matrazol  acts  on  the  central  nervous 
system  stimulating  the  vasomotor  and 
respiratory  centers.  Metrazol  is  absorbed 
quickly  and  is  promptly  followed  by  an 
intense  circulatory  and  respiratory 
stimulation.  In  depressed  states  of  the 
circulation  aad  respijation,  Metrazol  tends  to 
raise  the  blood  pressure  toward  normal,  to 
improve  the  pulse  and  increase  the  depth  of 
respiration. 

Today,  however,  Metrazol  is  indicated 
for  another  purpose,  "to  enhance  mental 
and  physical  activity  of  elderly 
patients."  Physicians'  Desk  Reference, 
p.  968  (1981).  Moreover,  since  1938,  any 
niunber  of  claims  have  been  deleted 
from  Metrazol's  labeling  (e.g.,  that  the 
product  is  effective  in  circulatory 
collapse,  in  congestive  heart  failure,  and 
as  an  antidote  to  barbiturate  poisoning]. 
Such  deletions  are  themselves  sufficient 
to  defeat  Metrazors  claim  of 
grandfather  status.  United  States  v. 
Allan  Drug  Corp..  supra.  357  F.2d  at  718- 
719. 

Knoll  attempts  to  ignore  these 
changes  by  arguing  that  at  all  times 
since  1937  Metrazol's  "principal  labeling 
claim"  has  been  that  the  drug  is  a 
central  nervous  system,  circulatory, 
respiratory,  and  cerebral  stimulant  or 
"other  words  to  the  same  effect."  This 
argvment  begs  the  issue.  Even  if  Knoll 
were  able  to  establish  that  the  claims 
made  about  Metrazol's  method  of  action 
had  remained  unchanged,  it  is  clear  that 
the  specific  indications  (i.e.,  the  clinical 
effects)  claimed  for  Metrazol  are  wholly 
different  today  than  In  1938.  To  hold 
that  a  mere  contimiity  of 
phanoacological  claims  would  be 
sufficient  to  overcome  changes  in  the 
clinical  claims  for  a  product  would 
create  a  loophole  in  the  statntory 
scheme  and  defeat  the  purpose  of  the 
1962  amendments.  If  Knoll's  argument 
were  adopted,  manufacturers  of  pre-1938 
drugs  could  market  their  products  with 
virtual  impunity  for  any  indication  they 
desired  so  kmg  m  they  did  not  change 
the  pharmacoiogical  dairas. 

Knoll  may  also  be  contending  that 
Metrazol  Liquidum,  an  elixir,  is 
grandfathered  under  the  1938  act, 
although  this  is  unclear  because  KnoU 
argues  that  "Metrazol"  is  grandiathered. 
but  docs  not  identify  any  specific 
doMge  form.  Metrazol  Liqi^dam  may 


not  be  grandfathered  under  the  1938  act 
for  the  following  reasons. 

First,  the  elixir  form  of  Metrazol  was 
first  marketed  in  1962.  Accordingly,  it 
could  not  have  been  subject  to  the  Food 
and  Drugs  Act  of  1906.  Although  Knoll 
did  submit  data  indicating  that  a  liquid 
product  (a  10%  aqueous  solution 
identified  as  "oral  solution")  was 
marketed  before  1938,  Metrazol 
Liquidum  is  a  "wine  flavored  eUxir 
[which]  contains  15%  alcohol." 
Physicians'  Desk  Reference,  p.  951 
(1980). 

Second,  the  composition  of  Metrazol 
Liquidum  has  not  "remained 
unchanged"  since  1938.  Between  1952 
and  1967  thiamine  was  added  to 
Metrazol  Liquidimi  and  then,  in  1967, 
thiamine  was  deleted  from  the 
formulation:  in  1970,  methylparaben  was 
added  to  the  formula. 

Third,  inasmuch  as  the  labeling  for  the 
Tablets  and  the  Liquidum  is  the  same,  it 
is  clear  that  the  Liquidiun  is  no  more 
entitled  to  grandfather  status  under  the 
1938  clause  than  is  the  tablet  dosage 
form. 

ii.  Vita-Metrazol.  Equally  without 
merit  is  the  contention  that  Vita- 
Metrazol  Tablets  and  Elixir  are 
exempted  under  the  1938  grandfather 
provision.  Knoll  acknowledges  that  the 
Vita-Metrazol  products  were  not 
marketed  imtil  1957.  Accordingly,  tbey 
clearly  were  not  subiect  to  the  Food  and 
Drugs  Act  of  1906. 21  U.S.C  321(p). 
Knoll's  attempt  to  shrug  oR  this 
requirement  on  the  grounds  that  the 
"only  difference"  between  the  Vita- 
Metrazol  products  and  Metrazol  is  the 
eight  vitamins  added  "as  a  *  *  * 
convenience  for  the  physician  and  the 
patient  •  *  *  requiring  a  dietary 
supplement"  is  unavailing  for  a  number 
of  reasons.  First,  as  explained  above, 
any  change  in  the  composition  of  the 
product  is  sufficient  to  result  in 
forfeiture  of  grandfather  status;  the 
grandfather  clauses  make  no  distinction 
between  vitamins  and  other  ingredients. 
Knoll's  contention  that  the  vitaaiaa  are 
offered  as  food  supplements  is  legally 
inelevant  Second,  even  assuming  that 
Metrazol  and  Vita-Metrazol  were 
identical  in  their  formulations,  Vita- 
Metrazol  would  not  satisfy  the  labeling 
requirements  of  the  1936  clause  for  the 
same  reasons  that  its  adopted  parent, 
Metrazol,  does  not 

b.  The  1962  Gmadfather  Chuae. 

L  MetrazaJ.  Vita-Metrazol  aadNioo- 
StetrazoL  iCnoU's  coatention  that 
Metrazol,  Vita-Metrazol  and  two  other 
products,  NioD-Mctraaol  Tablets  and 
Elixir,  are  excnpted  onder  the  1W2 
grandfather  daoae  is  abo  wtthoat  merit 
for  the  foUowriog  reasons. 


First,  each  of  these  products  was 
"covered"  by  an  effective  NDA  within 
the  meaning  of  section  107(cH4)  of  the 
1962  amendments.  As  the  notices 
published  in  the  Federal  Register  of 
August  26, 1969  (34  FR  13673),  May  20, 
1970  (35  FR  7749).  and  September  12, 
1970  (35  FR  14412).  make  clear,  on 
October  9. 1962.  ^lere  were  a  number  of 
effective  new  drug  applications  for 
products  v^ich  contained 
pentylenetetrazol  as  their  principal 
active  ingredient.  In  fact,  one  of  these 
products,  Nicozol  with  Reserpine 
Tablets,  like  KnoU's  Vita-Metrazol.  also 
contained  nicotinic  add.  Moreover,  each 
of  the  products  identified  in  the  Federal 
Register  notices,  like  Knoll's  products, 
was  recommended  for  use  in  conditions 
associated  with  senihty.  Under  these 
circinnstances,  there  can  be  no  doubt 
that  the  NDA's  products  listed  in  the 
foregoing  Federal  Register  notices  were 
identical,  similar,  or  related  to  Knoll's 
products  within  die  meaning  of  21  CFR 
3ia6  and  were  therefore  within  the 
same  generic  class  of  drugs  as  KnoU's  - 
products  for  purposes  of  the  1962 
grandfather  clause.  USV 
Pharmaceutical  Corp.  v.  Weinberger, 
supra.  412  U.S.  at  664;  Weinberger  v. 
Bentex  Pharmaceuticals,  supra,  412  U.S. 
at  648. 

Second,  as  shown  above,  the  Metrazol 
products  and  the  Vita-Metrazol  products 
have  undergone  changes  in  fomuilation 
since  October  9. 1962. 

KnoU's  submission  shows  that  the 
Nico-Metrazol  products  have  undergone 
similar  changes  in  formulatioa.  With 
respect  to  the  Nico-Metrazol  Tablets, 
the  lactose,  talcum,  and  potato  starch 
excipients  were  deleted  in  1970  and 
replaced  by  another  ingredient 
Furthermore,  in  1076,  isopn^yl  alcohol 
was  added  to  Nico-Metrazol  Tablets. 
With  respect  to  Nico-Metrazol  Elixir, 
caramel  color  was  deleted  sometime 
after  1959  and,  in  1976.  FD&C  Red  No.  2 
was  replaced  by  FD&C  Red  No.  4a  In 
short,  each  of  the  formnlatiooa  of  each 
of  the  KnoU  {Mroducts  has  nndergoae  ooe 
or  more  changes  in  {bmuilatioD  which 
preclude  grandfather  status  under  the 
1962  amendaients. 

Third,  the  labeling  for  Metrazol  and 
Vita-Metrazol  have  changed  since 
October  9. 1962.  Before  October  9. 1962. 
Metrazol  Tablets  and  Elixer  and  Vita- 
Metrazol  were  offered 

for  the  elderly  presenting  early  and  more 
adwaotxd  ngn*  tfaenility  to  increase 
alertness,  raguladxe  slaoptag  and  eatiiig 
habits,  inprove  tidfaioaa  and  sociaUUty.  Also 
in  UtjgM  sUtes  and  to  aocelorate  the 
recovery  tiaw  of  tlia  coovalasc— L 

Phfnckmm' Deek  Reference,  pp.  820-627 
(1962)  (oaphaaia  added).  Today. 
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Metrazol  is  offered  solely  "to  enhance 
mental  and  physical  activity  of  elderly 
patients."  Physicians '  Desk  Reference, 
p.  968  (1981).  In  short,  these  products  are 
now  offered  for  use  in  a  patient 
population  that  is  different  from  the  one 
for  which  they  were  offered  before  1962. 
Finally,  as  noted  above,  the  present 
labeling  for  Metrazol  and  Vita-Metrazol 
has  deleted  a  number  of  claims  which 
were  made  before  1962.  "A  change  in 
the  labeling  *  *  *  to  reduce  the  use  of 
the  drug"  is  sufficient  to  deprive  a 
product  "of  the  immunity  of  the 
Grandfather  Clause  *  *  *  United  States 
V.  Allan  Drug  Corp.,  supra.  357  F.  2d  at 
718-719. 

The  labeling  for  Nico-Metrazol  Elixir 
and  Tablets  has  also  changed  since 
1962.  Before  1962.  Nico-Metrazol  was 
indicated  for  "the  countless  patients 
who  'can't  seem  to  get  started'  because 
of  general  debiUty  or  fatigue"  and  "for 
the  lethai;gic  middle-aged  patient" 
Other  pre-1962  labeling  shows  that  Nico- 
Metrazol  was  offered  in  "senile 
deterioration  of  all  degrees 
accompanied  by  lethargy,  withdrawal, 
resultant  confusion  and  disorientation, 
and  behavioral  disorders"  and  to  restore 
the  image  of  the  patient  before 
deterioration  occurred.  Today.  Nico- 
Metrazol  has  dropped  all  of  Uiese  claims 
and.  despite  the  addition  of  nicotinic 
acid,  is  offered  for  precisely  the  same 
piuposes  as  Metrazol  and  Vita- 
Metrazol  "to  enhance  mental  and 
physical  activity  of  elderly  patients." 
Physicians'  Desk  Reference,  p.  969 
(1981). 

In  addition,  the  present  labeling  for 
Nico-Metrazol  has  added  a  rather 
lengthy  list  of  precautions  and  warnings 
which  were  not  present  in  the  pre-1962 
labeling  (e^.precautions  against  use  in 
patients  with  focal  brain  lesions,  peptic 
ulcer,  diabetes,  gall  bladder,  or  liver 
disease  and  warnings  against 
concurrent  use  with  other  drugs  sudi  as 
hypotensive  agents  and  phenothiazine 
derivatives).  In  short,  it  is  clear  that  the 
labeling  for  Nico-Metrazol  has  not 
"remained  unchanged"  since  October  9. 
1962.  USV Pharmaceutical  Corp.  v. 
Weinberger,  supra,  412  U.S.  at  663. 

Knoll  argues  that  Congress  had  a 
"severely  limited"  purpose  in  mind 
when  it  amended  the  definition  of  "new 
drug."  According  to  Knoll,  Congress 
intended  that  products  being  marketed 
on  October  9, 1962,  would  be  required  to 
demonstrate  efficacy  only  if  "new" 
claims  were  made  for  them  and  not 
because  of  any  change  in  the 
formulation  or  labeling.  Knoll's 
argument  is  untenable. 

Congress  did  not  have  a  "severely 
limited"  purpose  in  mind  when  it 
enacted  the  1962  drug  amendments.  To 


the  contrary,  its  purpose  was  nothing 
less  than  to  revamp  the  basic  regulatory 
scheme  for  new  drugs.  Nor  did  Congress 
intend  that  the  impact  of  this  legislation 
be  narrowly  confined  to  a  few  products. 
Rather,  the  transitional  provisions  and 
the  grandfather  provision  were  "•  •  * 
designed  in  general  to  make  the  new 
1962  requirements  applicable  to  drugs 
then  on  the  market  after  a  two-year 
grace  period."  USV  Pharmaceutical 
Corp.  V.  Weinberger,  legislative  history 
of  the  amendmrats,  the  Supreme  Coart 
found: 

*  *  *  that  prescription  drugs  on  the  market 

were  to  be  subjected  to  the  efficacy 
requirements.  Lf  the  1962  amendments  are  to 
be  comprehensively  meaningful,  we  decline 
to  read  section  107(c)(4)  so  as  to  provide  a 
loophole  so  that  manufacturers  can  go  on 
marketing  drugs  previously  subject  to  new 
drug  regulation  without  demonstrating  by  the 
new  statutory  standards  that  they  are 
effective  as  claimed. 

Id.  at  668. 

Knoll  next  argues  that  an  unduly 
narrow  interpretation  of  the  grandfather 
provision  would  be  against  the  public 
interest  because  manufacturers  would 
retain  labeling  claims  found  to  be 
unsupported  by  evidence  rather  than 
risk  losing  the  protection  of  the 
grandfather  clause.  The  Commissioner 
disagrees.  A  manufacturer's  refusal  to 
delete  a  labeling  claim  which  it  cannot 
substantiate  or  its  refusal  to  add  a 
necessary  precaution  or  warning  would 
result  in  FDA's  initiation  of  regulatory 
sanctions.  Therefore,  it  is  clearly  in  the 
manufacturer's  best  interest  to  revise 
labeling  to  conform  to  the  requirements 
of  the  law. 

Moreover,  whatever  force  this  public 
policy  argument  may  have  had  in  1962 
has  long  since  been  dissipated  by  the 
passage  of  time  and  the  fact  that 
virtually  all  labeling  has  undergone 
numerous  changes  since  1962.  In  any 
event,  a  manufacturer  whose  only 
interest  is  to  continue  marketing  a 
product  lacking  evidence  of 
effectiveness  is  in  no  position  to 
champion  the  public  interest 

Knoll's  contention  that  the 
widespread  use  of  pentylenetetrazol  for 
over  four  decades  constitutes  evidence 
of  eficacy  which  warrants  a  hearing  has 
been  repeatedly  and  firmly  rejected  by 
the  courts.  Hynson,  Westcott  &  Dunning, 
Inc.  v.  Weinberger,  supra,  412  U.S.  at 
620-21;  Upjohn  Co.  v.  Finch,  supra,  *22 
F.2d  at  954;  Pharmaceutical 
Manufacturers  Ass'n  v.  Richardson,  318 
F.  Supp.  301.  310  (D.  Del.  1970);  Cooper 
Laboratories,  Inc.  v.  Commissioner  of 
FDA.  supra,  501  F.2d  at  785  (only  well- 
controlled  investigations  warrant  a 
hearing). 


KnoU  adopted  the  discovery  motion  of 
the  Hyrex  respondents  and  followed  its 
moticHi  with  an  FOLA  request  for 
virtually  the  same  information.  Knoll's 
discovery  motion  is  denied  for  the  same 
reasons  that  the  Hyrex  respondents' 
motion  has  been  denied. 

Finally,  Knoll  argues  that  it  afaonld  be 
granted  a  bearing  because  it  is  in  the 
process  of  preparing  protocols  for 
controlled  clinical  trials  which  "may" 
demonstrate  the  effectiveness  of  its 
prodtKts.  Despite  the  fact  that  this 
assurance  was  made  more  than  4  years 
ago.  Knoll  has  not  submitted  any 
protocols  or  studies  to  FDA.  In  any 
event  it  is  clear  that  a  promise  to 
conduct  studies  is  not  a  sufBdent  basis 
upon  which  to  grant  a  hearing.  On  the 
other  hand.  Knoll  need  not  be  precluded 
from  demonstrating  the  effectiveness  of 
its  products.  It  is  free  to  apply  for  an 
investigational  exemption  under  21 
U.S.C  355(i). 

£  The  Rucker  Pbarmacal  Co. 

Rucket  raised  a  number  of  legal 
objections,  most  of  which  were  also 
made  by  the  Hyrex  respondents  and 
answered  above.  The  remaining 
arguments  are  discussed  below. 

Rucker  argues  that  FDA's  hearing 
regulations,  21  CFR  314.200  et  seq., 
violate  due  process  because  they  do  not 
provide  for  discovery  of  evidence  in  the 
possession  of  FDA  or  others  to  support 
its  contentions  that  its  products  are 
grandfathered  and  are  not  "covered"  by 
the  pre-1962  NDA's.  For  several 
reasons,  this  argument  is  without  merit 
First  Rucker's  generalized  claim  that  the 
denial  of  discovery  prevents  it  from 
proving  that  its  products  are 
grandfathered  is  directly  refuted  by  its 
specific  arguments  that  each  Rucket 
product  meets  each  of  the  criteria  of  the 
act's  grandfather  provisions. 

Second,  even  if  discovery  were 
available  to  obtain  docuuments  in  FDA's 
files,  this  would  not  enable  Rucker  to 
obtain  documents  in  the  possession  of 
"others." 

Third,  die  information  which  Rucker 
seeks  was  not  generated  by  FDA. 
Rather,  it  is  proprietary  information 
created  by  Rucket  in  the  course  of  its 
business  operations.  It  has  always  been 
the  rule  that  one  who  seeks  the  l>enefit 
of  a  statutory  exemption  bears  the 
burden  of  pleading  and  proving  its 
entitlement  thereto,  favierre  v. 
Altagracia,  supra.  217  U.S.  at  507-06. 
Rucket  may  not  shift  this  burden  by 
failing  to  maintain  the  necessary  records 
and  then  claim  that  such  records  may 
exist  in  FDA's  files.  21  CFR  314.200(e). 

Fourth,  as  discussed  more  fully  below, 
the  finding  that  Rucker's  products  are 
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not  grandfathered  does  not  rest  solely  - 
upon  its  failure  to  present  particular 
types  of  evidence,  but  rather  on  the  fact 
that  the  evidence  which  it  did  submit 
demonstrates  that  its  products  are  not 
entitled  to  grandfather  status. 

Finally,  Rucker's  argument  that  it 
needs  to  discover  the  reasons  why  FDA 
required  NDA's  for  several  products 
containing  pentylenetetrazol  to 
determine  whether  its  products  are 
"covered"  by  those  NDA's  is  without 
merit.  As  noted  above,  the  question 
"why"  FDA  decided  to  require  NDA's 
for  the  pentylenetetrazol  products 
named  in  the  notice  of  opportunity  for 
hearing  is  not  relevant  to  the  question 
"whether"  those  NDA's  "cover" 
Rucker's  products.  Once  it  has  been 
determined  that  an  NDA  for  a  particular 
product  was  effective  on  October  9, 
1962,  then  all  products  within  the  same 
generic  class  are  "covered"  by  that  NDA 
for  purposes  of  the  grandfather  clause. 
USV Pharmaceutical  Corp.  v. 
Weinberger,  supra,  412  U.S.  at  658  and 
664  (all  drugs  containing  bioflavanoid 
compoimds  alone  or  in  combination 
with  other  drugs  held  to  be  "me-too's" 
covered  by  withdrawal  of  NDA's  for 
bioflavanoid  products);  Weinberger  v. 
Bentex  Pharmaceuticals,  Inc.,  supra,  412 
U.S.  at  653.  Inasmuch  as  Rucker  does 
not  deny  that  each  of  its  products  is 
within  the  same  generic  class  as  the 
products  identiBed  in  the  notice  of 
opportunity  for  hearing,  discovery  on 
this  issue  would  serve  no  useful 
purpose. 

Rucker  next  argues  that  the  agency 
may  not  grant  itself  summary  judgment 
because  FDA  is  the  proponent  of  the 
proposed  order  and,  under  5  U.S.C 
556(d),  the  proponent  bears  the  ultimate 
burden  of  proof.  The  Commissioner 
disagrees.  The  provisions  of  5  U.S.C. 
556(d)  are  applicable  only  when  a 
hearing  is  "required  by  sections  553  or 
554"  of  the  Administrative  Procedure 
Act.  5  U.S.C.  556(a).  This  order 
manifestly  is  not  a  hearing,  but  rather  a 
proceeding  to  determine  whether  a 
hearing  has  been  justified.  In  any  case, 
the  fact  that  a  party  has  the  burden  of 
proof  in  a  proceeding  does  not  foreclose 
the  possibility  of  summary  judgment  in 
favor  of  that  party. 

Furthermore,  it  has  long  been  settled 
that  FDA's  regulations  which  predicate 
a  party's  right  to  a  hearing  upon  the 
submission  by  that  party  of  adequate 
and  well-controlled  studies  are  valid. 
Weinberger  v.  Hynson,  Westcott  & 
Dunning,  Inc.,  supra.  412  U.S.  at  620-22. 
Rucker's  failure  to  come  forward  with 
such  evidence  justifying  a  hearing 
renders  moot  any  questions  on  the 
ultimate  burden  or  proof. 


Rucker  next  argues  that  21  CFR 
314.200(e)  (1)  and  (2),  which  require  the 
submission  of  data  in  a  particular 
format,  is  tmreasonable  because  some  of 
it  "may  not  be  readily  accessible  to  a 
petitioner  without  assistance  &om  FDA 
or  by  judicial  process."  The 
Commissioner  disagrees.  There  is 
nothing  unreasonable  about  requiring  a 
party  to  support  its  grandfather  and  not- 
new-drug  contentions  with  relevant 
evidence  presented  in  an  organized, 
logical  fashion.  In  fact,  such 
requirements  facilitate  review. 

Rucker  next  argues  that  FDA's  poHcy 
on  combination  drugs  constitutes  a 
disguised  attempt  to  require  a  showing 
of  relative  efficacy  in  contravention  of 
the  legislative  Intent  that  such  a 
showing  is  unnecessary.  This  argument 
distorts  FDA's  policy  covering 
combination  drugs  and  is  without  merit. 
21  CFR  300.50.  in  pertinent  part, 
provides: 

Two  or  more  drugs  may  be  combined  in  a 
single  dosage  form  when  each  component 
makes  a  contribution  to  the  claimed  effects 
and  the  dosage  of  each  component  (amount 
frequency,  duration)  is  such  that  the 
combination  is  safe  and  effective  for  a 
significant  patient  population  requiring  such 
concurrent  therapy  as  defined  in  the  labeling 
for  the  drug. 

The  purpose  of  this  regulation  is  to 
assure  that  each  active  ingredient  is 
present  in  a  particular  drug  solely 
because  it  provides  a  therapeutic  benefit 
to  the  consumer  and  not  because  a 
manufacturer  seeks  to  obtain  a 
marketing  advantage  by  differentiating 
its  product  from  that  of  its  competitors. 
In  contrast  the  legislative  history 
discussing  the  comparative 
effectiveness  issue  shows  that  Congress 
eschewed  comparisons  only  between 
different  products.  In  short  FDA's 
combination  policy  has  nothing  to  do 
with  the  issue  of  comparative 
effectiveness. 

Rucker  next  argues  that  the  January 
30, 1976  notice  of  opportimity  for  hearing 
(41  FR  4625)  is  not  applicable  to  Its 
product,  Ru-Vert  because  that  notice 
arose  out  of  the  Supreme  Court's 
decision  in  Weinberger  v.  Bentex 
Pharmaceuticals,  Inc.,  supra,  and 
Rucker  was  not  involved  in  that 
litigation.  Rucker's  argimient  is  without 
merit.  It  was  stated  in  the  Federal 
Register  that  in  addition  to  the  named 
persons  who  participated  in  the  Bentex 
litigation  "this  notice  applies  to  all 
persons  who  manufacture  or  distribute  a 
drug  product  containing 
pentyleneteti-azol  *  *  *"  (41  FR  4625). 

Rucker  also  argues  that  Ru-Vert  is  not 
identical,  similar,  or  related  to  any  of  the 
products  involved  in  the  Bentex 
litigation.  This  argimient  is  also  without 


merit.  There  is  simply  no  room  for 
genuine  argument  that  Ru-Vert  is  not 
related,  similar,  or  identical  to  the 
pentylenetetrazol-containing  products 
involved  in  the  Bentex  litigation.  Like 
the  products  in  the  Bentex  case,  Ru-Vert 
contains  pentylenetetrazol  as  one  of  its 
principal  active  ingredients. 
Accordingly,  it  is  clearly  chemically 
related  to  these  products.  21  CFR  310.6. 
Moreover,  inasmuch  as  Ru- Vert's 
labeling  contained  the  same  indications 
("vasodilator,  cerebral  stimulant  *  *  • 
for  use  in  *  *  *  certain  conditions  of 
apprehension  and  mental  confusion"), 
contraindications  ("epilepsy,  severe 
hypotension  and  hemorrhage")  and 
warnings  (convulsions  and  flushing)  as 
the  products  involved  in  the  Bentex 
case,  it  is  clear  that  Ru-Vert  is  also 
pharmacologically  related  to  those 
products.  21  CFR  310.6.  In  short, 
Rucker's  argument  that  Ru-Vert  is  not 
related  or  similar  to  the 
pentylenetetrazol-containing  drugs 
identified  in  that  notice  is  without  merit. 

Rucker  also  argues  that  a  hearing  is 
necessary  to  determine  whether  two 
other  products  which  it  manufactxires, 
Su-Ton  and  Su-Zol,  are  grandfathered 
under  the  1938  act  Rucker  does  not 
claim  that  Su-Ton  and  Su-Zol  were 
marketed  before  June  25, 1938.  but  rather 
that  products  "essentially"  identical  to 
Su-Ton  and  Su-Zol  were  subject  to  the 
1906  Act  This  argimient  is  legally 
untenable.  As  shown  above,  grandfather 
status  is  determined  on  a  product-by- 
product basis,  not  on  a  wholesale  basis. 
Inasmuch  as  Rucker  concedes  that  Su- 
Ton  and  Su-Zol  were  not  marketed 
before  June  25, 1938,  these  products  are 
not  entiUed  to  the  exemption  afforded 
by  the  1938  act 

Rucker  next  claims  that  each  of  its 
products  is  exempted  from  the  efficacy 
requirements  by  the  1962  grandfather 
clause.  With  respect  to  Ru-Vert,  Rucker 
claims  that  is  has  met  each  of  the 
elements  of  the  grandfather  clause.  As 
shown  below,  Rucker  has  not  met  each 
of  the  criteria  of  the  grandfather 
provision. 

Rucker  has  not  properly  established 
that  Ru- Vert's  present  formulation  is 
identical  to  that  used  on  October  9, 1962. 
Although  Rucker  concedes  that  this 
product  was  manufactured  to  its 
specifications,  it  claims  to  be  unable  to 
produce  any  batch  records  for  the 
formulation  in  use  on  October  9, 1962.  as 
required  by  the  regulations.  Rucker's 
attempt  to  overcome  this  omission  with 
invoices  and  a  letter  from  the  original 
manufacturer  is  inadequate  because 
these  documents  do  not  identify  the 
inactive  ingredients  in  Ru-Vert  21  CFR 
314.200(e)(2)(I):  21  CFR  310.3(h). 
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Accordingly,  Rucker  has  failed  to 
comply  with  its  responsibility  to 
maintain  in  its  files  "the  data  and 
information  necessary  fully  to  document 
and  support"  grandfather  status.  21  CFR 
314.200(e)(5). 

Nor  is  this  all.  Ru-Vert  is  clearly 
"covered"  by  the  NDA's  for  Geroniazol 
and  Nicozol  with  Reserpine  because  it  is 
indisputable  that  Ru-Vert  is  within  the 
same  generic  class  as  the  products 
whose  NDA's  were  withdrawn  in  the 
Federal  Register  notices  of  September 
12, 1970  (35  FR  14412).  Rucker's 
argimient  that  Ru-Vert  was  not 
"covered"  by  NDA's  because  the  subject 
products  either  used  a  different  route  of 
administration  (injectable)  or  contained 
an  additional  ingredient  (reserpine)  not 
present  in  Ru-Vert  is  without  merit 
Indeed,  in  its  efforts  to  show  that  Ru- 
Vert  was  generally  recognized  as  safe 
on  October  9, 1962,  Rucker  equated  Ru- 
Vert  with  the  "pentylenetetrazol- 
containing  products"  identified  in  the 
notice  of  opportxmity  for  hearing, 
thereby  conceding  that  Ru-Vert  is  within 
the  same  generic  class  as  those 
products. 

Ru-Vert  also  fails  to  satisfy  the 
labeling  requirements  of  the  1962 
grandfather  clause.  Rucker  recognizes 
that  a  product  can  quaUfy  for 
grandfather  status  only  if  "the  dosage, 
contraindications,  side  effects  and 
hazards  have  remained  identical"  since 
October  9, 1962.  and  contends  that  Ru- 
Vert's  labeling  satisfies  this  test. 
However,  examination  of  Ru- Vert's 
labeling  shows  otherwise. 

On  October  9. 1962.  Ru-Vert  was 
offered  solely  "for  use  in  vertigo, 
Meniere's  syndrome  and  certain 
conditions  of  apprehension  and  mental 
confusion."  In  1975  these  claims  were 
expended  to  include,  "symptomatic 
management  of  peripheral  vestibular 
disorders  such  as  idiopathic  vertigo 
*  *  *  lybyrinthitis  and  fenestration 
procedures,"  "acute  and  chronic 
vertigo,"  "arterial  hypertension," 
"radiation  sickness."  and  "clinical 
symptoms  of  senility  and  functional 
cerebral  inpairment." 

Furthermore,  in  1962  Ru- Vert's 
labeling  recommended  a  dosage  of  "1  or 
2  tablets  3  times  daily  before  weals" 
(emphasis  added).  In  1975.  the 
requirement  that  Ru-Vert  be  taken 
before  meals  was  deleted. 

The  1975  labeling  was  changed  in 
other  respects.  For  example,  the  labeling 
added  a  contraindication  (against  use 
"in  patients  with  a  known  history  of 
sensitivity"  to  any  of  the  ingredients  in 
Ru-Vert),  a  precaution  (about  the 
potential  sedative  effect  of  pheniramine 
maleate),  and  deleted  warnings  (about 
muscle  tremors,  respiratory  paralysis. 


and  dermatitis).  Under  these 
circumstances,  it  is  clear  that  Ru- Vert's 
labeling  has  not  "remained  unchanged" 
since  October  9. 1962.  l/SV 
Pharmaceutical  Corp.  v.  Weinberger, 
supra.  412  U.S.  at  663.  On  this  ground 
alone,  Ru-Vert  fails  to  satisfy  the  criteria 
of  the  grandfather  clause. 

Rucker  also  claims  that  Su-Ton  and 
Su-Zol  are  grandfathered  under  the  1962 
amendments.  However,  as  is  the  case 
with  Ru-Vert,  Rucker  has  not  shown  that 
these  products  meet  each  of  the 
elements  of  the  grandfather  clause. 

Rucker  concedes  the  Su-Zol  was  first 
commercially  sold  or  used  in  )uly  1962. 
No  data  were  provided  on  the  extent  or 
nature  of  the  sales  between  July  and 
October  9. 1962.  It  is  clear,  however,  that 
a  product  may  not  become  generally 
recognized  as  safe  among  qualified 
experts  within  four  months  after  it  is 
initially  introduced  into  the 
marketplace.  Cf.  United  States  v.  An 
Article  of  Drug  "Bentex  Ulcerine." 
supra,  469  F.2d  at  878-79. 

Both  products  also  fail  to  satisfy  the 
other  elements  of  the  grandfather  clause. 
Thus,  despite  the  fact  that  both  Su-Zol 
and  Su-Ton  were  manufactured 
according  to  Rucker's  specifications,  no 
batch  formula  was  submitted  showing 
the  precise  formidation  for  these 
products  that  was  in  use  on  October  9, 
1962.  The  letter  fixtm  the  manufacturer 
and  the  invoice  are  inadequate  for  this 
purpose  inasmuch  as  they  do  not  reveal 
the  inactive  ingredients  of  the  products. 
21  CFR  314.200(e)(2)(I):  21  CFR  310.3(h). 
Indeed,  the  letter  from  the  manufacturer 
does  not  even  indicate  that  Su-Zol 
contains  alcohol  as  one  of  the 
ingredients.  In  addition,  Raucker 
conceded  that  Su-Ton's  formulation  has 
not  "remainded  unchanged"  since 
October  9, 1962.  because  cobalt  sulfate 
was  deleted  from  the  formula  in  1976. 

Moreover,  because  Su-Ton  and  Su-Zol 
both  contain  penfylenetetrazol,  they  are 
cleariy  "covered"  by  the  NDA's  for 
Geroniazol  and  Nicozol  with  Reserpine 
for  the  same  reasons  that  Ru-Vert  is 
covered  by  those  NDA's. 

Nor  does  either  of  these  products  meet 
the  labeling  requirements  of  the 
grandfather  clause.  With  respect  to  Su- 
Zol,  Rucker  has  not  submitted  any 
labeling  in  use  for  the  product  on 
October  9, 1962.  Rucker's  statement  that 
to  the  best  of  its  knowledge  the  labeling 
has  been  imchanged  is  not  adequate  to 
support  its  claim.  21  CFR  314.200(e)(2). 
Indeed,  Rucker  does  not  even  allege  that 
it  sought  such  labeling  from  the  original 
manufacturer  of  Su-Zol,  but  has  merely 
alleged  that  it  was  imable  to  find  any 
labeling  in  its  files. 

With  respect  to  Su-Ton,  there  were 
numerous  changes  in  the  labeUng.  For 


example,  labeling  in  use  in  1958  and 
1960  offers  the  product  simply  as  a 
"geriatric  supplement  and  cerebral 
stimulant."  No  other  claims  were  made 
for  the  product  The  1969  labeling, 
however,  offers  Su-Ton  as  a  "cerebral 
stimulant  and  nutritional  supplement  for 
use  in  elderly  persons  to  increase 
alertness,  relieve  depression  and 
forgetfulness."  The  newer  labeling  also 
has  added  a  contraindication  (against 
use  in  epilepsy)  as  well  as  information 
on  side  effects  and  hazards  ("flushing." 
"muscle  tremor,  convulsions,  respiratory 
paralysis").  Finally,  the  1969  labeling 
recommends  that  Su-Ton  be  taken  "with 
meals,"  whereas  the  pre-1962  labeling 
has  no  such  restriction. 

In  short  it  is  clear  that  none  of  the 
Rucker  products  discussed  herein  are 
entitled  to  grandfather  status. 

Rucker  next  contends  that  Ru-Vert  is 
not  a  new  drug  because  experts  have 
concluded  that  it  is  generally  recognized 
as  effective.  In  support  of  this  argument 
Rucker  points  to  nine  identically 
worded,  conclusory  affidavits  and  three 
letters  stating  that  Rucker's  studies 
constitute  "substantial  evidence"  of  Rn- 
Vert's  effectiveness.  As  shown  above, 
each  of  the  studies  submitted  by  Rucker 
patently  fails  to  meet  one  or  more  of  the 
regulatory  criteria  for  adequate  and 
well-controlled  clinical  investigations. 
No  number  of  affidavits  can  overcome 
these  deficiencies  or  "change  the 
scientific  studies  and  the  data  reported 
into  something  they  are  not"  Cooper 
Laboratories,  Inc.  v.  FDA,  supra,  501  F. 
2d  at  785  (quoting  Upjohn  v.  Finch, 
supra). 

Nor  is  the  Commissioner  obliged  to 
hold  a  hearing  upon  the  mere 
submission  of  conclusory  affidavits. 
Unless  the  affidavits  are  premised  on 
properiy  conducted  studies,  the  opinions 
which  they  contain  are  unavailing.  It  is 
not  difficult  for  manufacturers  to 
produce  affidavits  from  persons 
proclaiming  their  belief  that  one  or  more 
studies  are  adequate  and  well 
controlled.  In  these  circumstances,  the 
agency  is  required  to  pierce  the  opinions 
expressed  in  the  affidavits  and 
determine  whether  they  raise  genuine 
issues  of  material  fact  i.e.,  whether  the 
opinions  are  based  upon  studies  which 
meet  "the  statutory  standards  as 
particularized  by  the  regulation." 
Weinberger  v.  Hynson.  Westcott  & 
Dunning,  Inc.,  supra,  412  U.S.  at  62a  In 
short  hearings  are  granted  on  the  basis 
of  adequate  and  well -controlled 
investigations,  not  affidavits.  In  this 
case,  no  such  studies  have  been 
submitted. 

For  example,  each  of  the  aflants 
opines  that  the  study  conducted  by 
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I^mes  and  Boos  on  healthy  young  males 
(see  section  ID,  supra]  constitutes 
"substantial  evidence"  of  the 
effectiveness  of  Ru-Vert  in  the  treatment 
of  vertigo.  However,  analysis  of  this 
study  in  light  of  the  regulations  deBning 
adequate  and  well-controlled 
investigations,  21  CFR  314.111(a)(5)(i), 
shows  clearly  that  the  study  is  patently 
deHcient.  Thus,  the  regulations  require 
that  the  protocol  and  the  report  of  the 
study  must  include  "a  method  of 
selection  of  the  subjects  that  provides 
adequate  assurance  that  they  are 
suitable  for  the  purposes  of  the  study, 
diagnostic  criteria  of  the  condition  to  be 
treated  or  diagnosed  *  *  *."  21  CFR 
314.111(a)(5)(ii)(o)(2)W.  The  use  of 
healthy  subjects  in  the  study  rather  than 
subjects  with  vertigo  is  irreconcilable 
with  these  regulations. 

Two  circuit  cot^  opinions  have 
addressed  the  requirement  that  subjects 
used  in  a  clinical  trial  have  the 
condition  for  which  the  drug  is  oj^ered. 
In  SmithKline  Corp.  v.  FDA,  supra,  587 
F.  2d  at  1121,  the  court  agreed  %vith  the 
agency  that  the  results  of  a  study 
conducted  on  anxious  obese  patients 
could  not  be  generalized  to  obese 
patients  for  whom  the  drug  is  offered 
because  the  test  did  not  show  whether 
the  drug  would  have  its  purported  effect 
on  non-anxious  obese  patients.  In 
Cooper  Laboratories,  Inc.  v. 
Commissioner,  FDA.  supra,  501  F.  2d  at 
778,  the  court  stated  its  understanding 
that  the  statute  itself  contemplates 
studies  involving  diseased  patients: 
'The  1962  amendments  clearly  demand 
that  efficacy  be  shown  by  controlled 
tests — that  is,  by  studies  where  some 
diseased  persons  receive  the  diug  in 
question  while  other  diseased  persona, 
otherwise  comparable,  receive  nothing, 
or  a  'placego,'  or  some  substance  of 
known  effect"  (emphasis  added). 

The  lack  of  critical  analysis  in  the 
afndavits  and  letters  submitted  by 
Rucker  is  demonstrated  by  the  fact  that 
not  one  of  the  individuals  detected  a 
single  deficiency  in  any  of  the  studies 
submitted  by  Rucker  despite  the  fact 
that  each  study  contained  numerous 
deHciencies.  (See  section  HI,  supra). 

Indeed  Rucker  itself  appears  to  have 
recognized  that  deficiencies  might  be 
identified  in  its  submissions.  Thus, 
Rucker  urges  that  "in  the  event  that  the 
Agency  determines  that  these  studies,  or 
any  of  them,  are  in  any  respect  not 
adequate  or  well  controlled.  Rucker 
hereby  petitions  for  a  waiver  of 
whatever  criteria  with  respect  to  which 
the  study  or  studies  are  thought  to  be 
deficient.  The  specific  criteria  for  which 
waiver  is  sought  cannot  now  be  cited 


Rucker's  request  can  not  be  granted 
for  a  number  of  reasons: 

First,  if  a  manufacturer  could  avoid 
compliance  with  the  regulations  for 
adequate  and  well-controlled  studies 
simply  by  requesting  a  categorical  post- 
hoc  waiver  of  any  regulation  which  it 
failed  to  meet,  there  would,  in  effect,  be 
no  regulations. 

Second,  the  waiver  regulations  require 
that: 

*  *  *  a  petition  for  a  waiver  shall  set  forth 
clearly  and  concisely  the  specific  provision  or 
provisions  in  the  criteria  from  which  waiver 
is  sought,  why  the  criteria  are  not  reasonably 
applicable  to  the  particular  clinical 
investigation,  what  alternative  procedures,  if 
any,  are  to  be,  or  have  been  employed,  what 
results  have  been  obtained,  and  the  basis  on 
which  it  can  be.  or  has  been,  concluded  that 
the  clinical  investigation  will  or  has  yielded 
substantial  evidence  of  effectiveness, 
notwithstanding  nonconformance  with  the 
criteria  for  which  waiver  is  requested  *  *  *. 

Proviso,  following  21  CFR 
314.111(a](5](u)(a)(5).  Rucker  has  not 
complied  with  these  requirements,  but 
has  merely  asked  to  be  excused  if  it 
erred.  'This  constitutes  a  request  to 
waive  not  merely  the  Administration's 
regulations  but  also  the  fundamental 
requirement  of  the  1962  legislation. 
Granting  such  a  waiver  is  beyond  the 
power  of  either  the  FDA  or  the  courts." 
Cooper  Laboratories,  Inc.  v. 
Commissioner,  FDA,  supra,  501  F.2d  at 
77a 

Rucker  also  requested  that  the 
Commissioner  hold  his  decision  on  its 
hearing  request  in  abeyance  because  it 
is  cxirently  undertaking  additional 
studies  to  demonstrate  Ru- Vert's 
effectiveness.  In  this  connection.  Rucker 
submitted  a  protocol  for  one  of  the 
studies  which  it  claimed  was  "in 
progress."  Rucker's  request  is  denied. 

Although  more  than  five  years  have 
elapsed  since  Rucker  allegedly  initiated 
its  Study,  it  has  yet  to  submit  any 
results.  Under  these  cirounstances, 
further  delay  is  unwarranted.  It  is 
tmcertain  when,  if  ever,  these  studies 
will  be  completed  and  the  data 
submitted.  On  the  other  hand.  If  Rucker 
is  genuinely  serious  about  subjecting  Ru- 
Vert  to  adequate  and  well-controlled 
investigations,  it  may  do  so  under  an 
investigational  exemption.  21  U.S.C 
355(i). 

Rucker's  final  argument  is  that  it  be 
allowed  to  "modify"  the  claims  that  Ru- 
Vert  is  effective  for  "certain  conditions 
of  apprehension  and  mental  confusion" 
in  the  event  those  claims  are  interpreted 
as  offering  Ru-Vert  for  indications  other 
than  vetigo.  Inasmuch  as  it  is  clear  that 
these  claims  are  in  no  way  related  to 
vertigo,  Rucker's  concern  is  well 
founded.  Indeed.  Rucker  itself  has 


acknowledged  that  Ru-Vert  is  only 
"primarily  indicated  for  the  treatment  of 
vertigo."  Because  Rucker's  studies  do 
not  even  attempt  to  measure  Ru- Vert's 
effect  on  these  other  conditions,  this  is 
an  additional  grounds  for  concluding 
that  Ru-Vert  is  a  new  drug  which  is  not 
generally  recognized  by  qualified 
experts  as  effective  for  its  labeled  uses. 
21  U.S.C.  321(p)(l).  Here  again,  however, 
Rucker  is  free  to  apply  for  an 
investigational  exemption  to  conduct 
proper  studies. 

VI.  Findings 

On  the  basis  of  the  foregoing  review 
of  all  the  evidence  submitted  and  legal 
arguments  offered,  the  Commissioner 
finds  that  all  drug  products  containing 
pentylenetetraxol,  either  as  a  single 
ingredient  or  in  combination  with  other 
ingredients,  (1)  lack  substantial 
evidence  of  effectiveness  in  support  of 
the  claims  made  for  them  and  are,  a 
fortiori,  "new  drugs"  within  the  meaning 
of  21  U.S.C.  321  (p).  (2)  lack  substantial 
evidence  to  show  that  each  component 
of  the  combination  contributes  to  the 
effects  claimed,  and  (3)  are  not  exempt 
from  the  premarket  approval 
requirements  for  "new  drugs"  by  either 
of  the  grandfather  provisions  of  the  act. 
21  U.S.C.  321(p);  21  U.S.C.  355(d):  section 
107(c)(4)  of  the  Drug  Amendments  of 
1962;  21  CFR  314.111(a)(5),  300.50. 
314.200(e). 

The  respondents  have  failed  to  offer 
any  data  or  legal  reason  which 
demonstrates  the  extistence  of  a  genuine 
and  material  issue  of  fact  requiring  a 
hearing. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (Sec.  201,  505, 
701),  52  Stat.  1041  as  amendced,  1052- 
1053  as  amended,  1055-1056  as  amended 
(21  U.S.C.  321.  355.  371)  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  26052;  May  11, 
1981)).  the  foregoing  hearing  requests 
are  denied,  all  drugs  containing 
pentylenetetrazol  either  as  a  single 
ingredient  or  in  combination  with  other 
ingredients  are  declared  to  be  "new 
drugs,"  not  grandfathered,  which  require 
new  drug  applications  filed  and 
approved  pursuant  to  21  U.S.C.  355. 
Distribution  of  these  drug  products  in 
interstate  commerce  without  an 
approved  new  drug  application  is  illegal 
and  subject  to  immediate  regulatory 
action.  This  order  is  effective  May  14, 
1982. 
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Dated:  April  9. 1982. 
Arthur  Hull  Hayes,  Jr.. 

Commissioner  of  Food  and  Drugs.  ^ 

(FR  Doc  82-11744  Filed  S-S-SZ;  B.-46  •m]  ' 

BtLUNO  CODE  4160-01-41 

Health  Care  Financing  Administration 

Privacy  Act  of  1974;  Report  of  New 
System 

Correction 

In  FR  Doc.  82-11241,  appearing  at 
page  17862,  in  the  issue  for  Monday, 
April  26. 1982,  please  make  the  following 
corrections: 

(1)  On  page  17862,  in  the  ^t  column, 
in  the  "Dates"  paragraph,  in  the  fifth 
line,  "April  9, 1982"  should  have  been 
"April  19, 1982". 

(2]  On  page  17862,  in  the  middle 
column,  in  the  first  line,  the  date  "June  9, 
1982"  should  have  been  "June  18, 1982". 

BlUiNa  CODE  1S0»-01-M 

National  Institutes  of  Healtti 

Frederick  Cancer  Researcti  Facility 
Advisory  Committee;  Establistiment 

The  Acting  Director,  National 
Institutes  of  Health,  announces  the 
establishment  on  April  16, 1982,  of  the 
Frederick  Cancer  Research  Facility 
Advisory  Committee  by  the  Director. 
National  Cancer  Institute,  under  the 
authority  of  section  404(b)(3)  of  the 
PubUc  Health  Service  Act  (42  U.S.C. 
285(b)(3)).  Such  advisory  coomiittees 
shall  be  governed  by  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  setting  forth  standards 
governing  the  establishment  and  use  of 
advisory  committees. 

This  committee  shall  advise  the 
Director,  National  Cancer  Institute, 
concerning  the  merit  and  relevance  to 
the  Institute  of  research  conducted  by 
the  contractor  at  the  Facility.  The  advice 
bears  solely  on  the  content  and  the 
direction  of  science  as  performed  by  the 
contractor  in  the  research  area. 
Contractor  research  shall  be  reviewed 
and  evaluated  in  its  entirety  twice 
within  the  span  of  a  contract  period. 

A  second  critical  responsibility  of  this 
Committee  shall  be  to  review  contractor 
science  in  the  context  of  potential 
redundancy  with  National  Cancer 
Institute  intramural  research. 

Authority  for  this  committee  shall 
terminate  on  April  16, 1984,  unless 
renewed  by  appropriate  action  as 
authorized  by  law. 


Dated:  April  2a  1982. 
Thomas  E.  Malooe, 
Acting  Director,  National  Institutes  of  Health. 

(FK  Doc  82-12034  Filed  S-3-B2;  8:45  am] 
BIUJNQ  CODE  4140-Ot-M 


Put>lic  Health  Service  National 
Toxicology  Program;  DK2- 
ethylhexyl)phthalate;  Correction 

The  National  Toxicology  Program's 
notice  of  the  availability  of 
Carcinogenesis  Bioassay  ofDi(2- 
ethyJhexyi)phtIiaiate  (T.R.  215)  on  page 
14959  of  the  April  7, 1982  Federal 
Register  (47  FR  14959)  contained  an 
error.  The  notice  incorrectly  stated  that 
DEHP  is  "found  in  plastic  milk 
containers."  Although  DEHP  is  found  in 
milk,  to  our  knowledge  it  is  not  found  in 
plastic  milk  containers.  The  error  is 
regretted. 

Dated:  April  26, 1982. 
David  P.  Rail, 
Director,  National  Toxicology  Program. 

|FR  Ooc  82-1 2035  FiM  S-3-82: 8:46  wn] 
BOJJNG  CODE  414»-01-tl 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Environmental  Quality 
[Docket  No.  NI-»5] 

Planned  Residential  Commercial 
Devetopment  For  Portage,  Mich^ 
Intended  Environmental  Impact 
Statement 

The  Department  of  Housing  and 
Urban  Development  gives  notice  that  an 
Environmental  Impact  Statement  (EIS)  is 
intended  to  be  prepared  for  the 
following  project  under  HUD  programs 
as  described  in  the  appendix  to  this 
Notice:  Planned  Residential/ 
Commercial  Development  for  Portage, 
Michigan.  This  Notice  is  required  by  the 
Council  on  Environmental  Quality  under 
its  rules  (40  CFR  Part  1500). 

Interested  individuals,  governmental 
agencies,  and  private  organizations  are 
invited  to  submit  information  and 
comments  concerning  the  project  to  the 
specific  person  or  address  indicated  in 
the  appropriate  part  of  the  appendix. 

Particularly  solicited  is  information  on 
reports  or  other  environmental  studies 
plaimed  or  completed  in  the  project 
area,  issues  and  data  which  the  EIS 
should  consider,  recommended 
mitigating  measures  and  alternatives, 
and  major  issues  associated  with  the 
proposed  project  Federal  agencies 
having  jurisdiction  by  law,  special 
expertise  or  other  special  interests 
should  rei>ort  their  interests  and  indicate 


their  readiness  to  aid  the  EIS  effort  as  a 
"cooperating  agency." 

Each  Notice  shall  be  effective  for  one 
year.  If  one  year  after  the  publication  of 
a  Notice  in  the  Federal  Register  a  Draft 
EIS  has  not  been  filed  on  a  project  then 
the  Notice  for  that  project  shall  be 
cancelled.  If  a  Draft  EIS  is  expected 
more  than  one  year  after  the  publication 
of  the  Notice  in  the  Federal  Register, 
then  a  new  and  updated  Notice  of  Intent 
will  be  published. 

Issued  at  Washington.  D.C  April  23, 1982. 

FrandsG.  Haas. 

Deputy  Director,  Office  of  Environment  and 
Energy  Programs. 

Appendix — ^EIS  on  Planned  Residential/ 
Commercial  Development,  City  of 
Portage,  Michigan 

The  Department  of  Housing  and 
Urban  Development  (HUD)  Grand 
Rapids  Service  Office  intends  to  prepare 
an  EIS  for  Planned  Residential/ 
Commercial  Development  in  the  City  of 
Portage,  Michigan.  The  Department 
hereby  solicits  comments  and 
information  for  consideration  in  this  EIS. 

Description:  The  Moors  Investment 
group  has  submitted  a  proposal  to 
develop  approximately  320  acres  north 
of  Centre  Street  east  of  US  131  in 
Sections  17  and  18  of  the  City  of  Portage, 
Michigan.  The  proposal  as  submitted 
includes  1615  single  and  multifamily 
dwelling  units  on  290  acres  and  retail 
commercial  office  facilities  on  30  acres. 
The  proposed  development  calls  for  five 
phases  over  a  ten  year  period.  HUD's 
involvement  is  limited  to  mortgage 
insurance  under  Title  X  of  the  Housing 
and  Community  Development  Act 

Need:  An  EIS  is  being  prepared 
because  the  overall  project  exceeds  the 
threshold  level  for  EIS's  established  by 
HUD  (800  for  Kalamazoo  County). 
Environmental  considerations  which 
have  been  identified  include  but  are  not 
limited  to:  (1)  Adverse  noise,  (21 
wetlands,  (3)  endangered  species,  (4) 
ground  water  recharge,  (5)  storm 
drainage,  and  (6)  archeological  sites. 

Alternatives:  The  HUD  alternatives 
perceived  at  this  time  are:  (1)  Approve 
the  proposal  as  submitted,  (2)  approve 
the  proposal  with  modifications,  or  (3) 
disapprove  the  proposal. 

Scoping:  Response  to  this  Notice  will 
assist  in  identifying  data  sources  and 
significant  environmental  issues  which 
the  EIS  should  address. 

Comments:  Comments  should  be  sent 
on  or  before  May  25, 1982,  to  lohn  W. 
Kirkwood,  Supervisor,  Grand  Rapids 
Service  Office,  Department  of  Housing 
and  Urban  Development  2922  Fuller 
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Avenue,  NJL,  Grand  Rapids,  Michigan 
49505.  telephone  number  (616)  456-ZZ16. 

|FK  Doc.  aa-120BS  PIM  »-t-tt;  Mi  ami 

BILUNO  oooc  ai»«v« 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  WMRfe  Service 

Endangered  Species  Permit;  Receipt 
of  Applicatiolls 

The  applicants  listed  below  wish  to 
conduct  certain  activities  with 
endangered  species: 

Applicant:  San  Antonio  Zoo,  San  Airtonia 
TX— rat  2-6066 

The  apphcant  requests  a  permit  to 

import  four  female  giant  armadillos 
[Priodontes  giganteus]  from  Santa  Cruz, 
Bolivia  for  enhancement  of  propagation. 
The  zoo  currently  only,  has  four  breeding 
males. 

Applicant  Little  Rode  Zoa  Litde  Rock.  AR— 

•     PRT2-a055 

The  applicant  requests  a  permit  to 
import  one  male  captive-bred  maned 
wolf  (Chryaocyon  brachyvrus]  from 
Halle  East  Germany  Zoo  far 
enhancement  of  propagatiaa. 

Applicant  Caldwell  Schools,  Inc.,  Tyler, 
TX—PRT  2-9056 

The  apphcant  requests  a  permit  to 
purchase  in  interstate  conunerce  one 
female  captive-bred  margay  [FeUs 
weidii]  from  the  Audubon  Park  Zoa 
New  Orl^ma,  LA  for  enhancement  of 
propagation. 

Applicant  faistitute  for  Wildlife  Studiet, 
Areata.  CA— PRT  2-68M 

The  applicant  requests  an  amendment 
to  PRT  2-8694  to  relocate  bald  eagle 
[Haliaeetaa  leacocephalas)  nesthngs 
taken  from  Washington  and  California 
to  Santa  Catalina  Island  California.  "Hje 
original  application  requested  Santa 
Cruz  Isl^^  California. 

Humane  care  and  treatment  during 
transport  if  applicable,  has  been 
indicated  by  the  applicants. 

Documents  and  other  information 
submitted  with  these  apphcations  are 
avaUable  to  the  pubhc  during  normal 
business  hours  in  Room  601, 1000  N. 
Glebe  Rd..  Arlington,  Virginia,  or  by 
writing  to  the  U.S.  Fish  and  Wikiiife 
Servioe.  WPO.  P.O.  Box  3654,  Arlington. 
VA  22203. 

Interested  persons  may  comment  on 
these  apphcations  on  or  before  June  3, 
1982,  by  submitting  written  data,  views, 
or  arguments  to  the  above  address. 
Plaase  refer  to  the  file  number  when 
submitting  comments. 


Dated:  April  28, 1982. 
R.  K.  Robinson, 

Chief.  Branch  ofPeimHa,  Federal  WiJdUft 
Permit  Office. 

|FR  Doc.  82-12078  Filed  S-3-62:  8:«  mat 
BHJJMQCOOE  43t»-SS-M 

Bureau  of  Land  Management 
[INT  DEIS  82-9] 

Draft  Brothers  Grazing  Management 
Environmental  impect  Statement; 
Pulilic  Hearings  and  OEIS  AvaiialMty 

agency:  Bureau  of  Land  Management 

Interior. 

action:  Public  meetings  on  Brothers 

Grazing  Management  DEIS. 

SUMMAKY:  Pursuant  to  Section  102(2](c) 
of  the  National  Environmental  PoKcy 
Act  of  1969,  the  Department  of  the 
Interior  has  prepared  a  draft 
Environmental  Impact  Statement  for  the 
Brothers  EIS  area.  The  proposal  involves 
implementing  a  livestock  grazing 
program  on  public  lands  within  the 
Brothers  EIS  area  of  the  Prineville 
District  in  central  Oregon. 

Public  readily  copies  wiU  be  available 
for  review  at  the  following  locations: 
Bureau  of  Land  Management,  O^ice  of 

Public  Affairs,  825  N£.  Multnomah 

Street,  Portland,  Oregon 
Bureau  of  Land  Management  Prineville 

District  Office.  185  East  Fourth  SU 

Prineville,  Oregon 
Library,  University  of  Oregon.  Eugene, 

Oregon 
Central  Oregon  Community  College, 

College  Way,  Bend,  Oregon 
Library,  Portland  State  University,  727 

SW  Harrison,  Portland,  Oregon 
Harney  County  Library,  80  West  D, 

Bums,  Oregon 
Crook  County  Library,  200  East  2nd. 

Prineville,  Oregon 
Deschutes  County  Library,  S07  N.W. 

Wall.  Bend.  Oregon 
Library,  Oregon  State  University, 

Corvallis,  Oregon 

A  limited  number  of  copies  are 
available  upon  request  to  the  BLM 
Oregon  State  Office  or  the  PrmeviQe 
DisWct  Office. 

Informal  pubhc  information  meetings 
will  be  held  on  May  25, 1982  at  7M)  p.m. 
in  Prineville,  Oregon  at  the  Cathohc 
Parish  Hall  located  at  150  East  1st  Street 
and  on  May  26, 1982  at  TOO  p.m.  in  Boid, 
Oregon  at  the  Bend  Riverhouse  located 
at  3075  North  (fi^iway  97. 

Written  comments  on  the  draft 
environmental  impact  statement  will  be 
accepted  by  the  Prineville  BLM  District 
Manager  until  June  30, 1982. 

Written  comments  on  (he  draft  EIS 
may  be  sent  to:  Prineville  District 


Manager,  Bureau  of  Land  Management 
P.O.  Box  550,  Prineville,  Oregon  97754. 
Comments  should  be  postmarked  on 
or  before  June  30, 1982  to  be  considered 
in  preparation  of  the  Final  Brothers  EIS. 

FOR  FURTHEJI  INFORMATION  CONTACT: 

Brian  Cunninghame,  Team  Leader, 
Prineville  BLM  District  Office. 
Telephone;  (503]  447-7003. 

Date±  April  2, 1982. 

Philip  C  Hamilton, 

Chief.  Division  of  Planning  and 
Enviromneatai  Coordination 

|FR  Doc  82-12081  Plied  5-3-62:  ft4S  ami 
SaUNGCOBE  «»10-«4-«l 


Minerala  Management  Service 

Oil  and  Gas  and  Sutptiur  Operations  in 
the  Outer  Continental  Shelf,  Chevron 
U.SJL  Inc. 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  development  and  production 
plan. 

summary:  Notice  is  hereby  given  that 
Chevron  U.S.A.  Inc.  has  submitted  a 
Development  and  Production  Plan 
describing  the  activities  it  proposes  to 
conduct  on  Leases  OCS-G  3410.  3783, 
and  2323,  Blocks  352,  353,  and  360, 
Eugene  Island  Area,  offshore  Louisiana. 
The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  Plan  and 
that  it  is  available  for  public  review  at 
the  Office  of  the  Minerals  Manager,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  70002. 

FOR  FURTHEtl  INFORMATION  CONTACT: 

Minerals  Management  Service,  Public 
Records,  Room  147,  open  weekdays  9 
a.m.  to  3:30  p jn.,  3301  North  Causeway 
Blvd.,  Metairie,  Louisiana  7(XX)2,  Phone 
(504)  837-4720,  Ext.  226. 

SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  Development  and 
Production  Hans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  S3685).  Those  practices  and 
procedures  are  set  out  in  a  revised 
§  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 
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Dated:  April  27, 1982. 

Lowell  G.  HanuDoaa, 

Minerals  Manager,  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc  82-12102  Hied  5-3-82:  8:45  an] 
8IUJNO  CODE  4310-31-M 


Oil  and  Qas  and  Sulphur  Operations  in 
ttie  Outer  Continental  Shelf;  iyiot>ii 
Exploration  and  Producing  Southeast, 
Inc. 

AQENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  development  and  production 


plan. 


SUMMARY:  Notice  is  hereby  given  that 
Mobil  Exploration  and  Producing 
Southeast  Inc.  has  submitted  a 
Development  and  Production  Plan 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS  078,  Block  51, 
Eugene  Island  Area,  offshore  Louisiana. 
The  purpose  of  this  Notice  is  to  inform 
the  pubUc,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  Plan  and 
that  it  is  available  for  public  review  at 
the  Office  of  the  Minerals  Manager,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  70002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Minerals  Management  Service,  Public 
Records,  Room  147,  open  weekdays  9 
a.m.  to  3:30  pan.,  3301  North  Causeway 
Blvd.,  Metairie,  Louisiana  70002, 1%one 
(504)  837-4720,  Ext.  226. 

SUPPLEMENTARY  INFORMATION:  Revised 

rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  Development  and 
Production  Plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  a  revised 
§  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

Dated:  April  27, 1982. 

Lowell  G.  Hanunons, 

Minerals  Manager,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc  82-12103  Filed  5-3-82: 8:45  am] 
BILUNO  COQE  4»1<K31Hi 


National  Parte  Service 

Golden  Gate  National  Recreation  Area 
Advisory  Commission;  lleeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Golden  Gate 
National  Recreation  Area  Advisory 
Commission  will  be  held  at  10:30  a.m. 
(p.s.L)  on  Saturday,  May  22. 1982,  at 
West  Marin  School  Point  Reyes  Station. 

The  Advisory  Commission  was 
established  by  Pub.  L.  92-589  to  provide 
for  the  free  exchange  of  ideas  between 
the  National  Park  Service  and  the  public 
{uid  to  facilitate  the  solicitation  of 
advice  or  other  counsel  from  members 
of  the  public  on  problems  pertinent  to 
the  National  Park  Service  systems  in 
Marin  and  San  Francisco  counties. 

Members  of  the  Commission  are  as 
follows: 

Mr.  Frank  Boerger.  Chairman 

Ms.  Amy  Meyer,  Secretary 

Mr.  Ernest  Ayala 

Mr.  Ricliard  Bartke 

Mr.  Fred  Blumberg 

Ms.  Margo  Patterson  Doss 

Mr.  Jerry  Friedman 

Ms.  Daphne  Greene 

Mr.  Peter  Haas,  Sr. 

Mr.  Burr  Heneman 

Mr.  John  Jacobs 

Ms.  Ginuny  Park  Li 

Mr.  Duane  "Doc"  Mattison 

Mr.  John  Mitchell 

Mr.  Merritt  Robinson 

Mr.  John  J.  Spring 

Dr.  Edgar  Waybum 

Mr.  Joseph  Williams 

Agenda  items  for  this  meeting  will 
include  a  report  by  the  Point  Reyes 
Committee  on  the  status  of  the  proposed 
Bear  Valley  Visitor  Center,  a  report  by 
the  Finance  Committee  on  DELTA  KING 
proposal,  and  a  report  by  the 
Superintendents  of  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore  on  the  storm 
damages  incurred  on  January  5  and  the 
rehabilitation  plans  for  the  parks.  The 
Superintendents'  reports  will  be 
followed  by  a  tour  of  Point  Reyes  to 
inspect  the  storm  damage. 

The  meetings  are  open  to  the  public. 
Any  member  of  the  public  may  file  with 
the  Commission  a  written  statement 
concerning  the  matters  to  be  discussed. 

Persons  wishing  to  receive  further 
information  on  this  meeting  or  who  wish 
to  submit  written  statements  may 
contact  John  H.  Davis,  General 
Superintendent  of  the  Golden  Gate 
National  Recreation  Area,  Building  201, 
Fort  Mason,  San  Francisco,  CA  94123; 
telephone  (415)  556-2920. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  by  June 
22, 1982  in  the  Office  of  the  General 


Superintendent.  Golden  Gate  National 
Recreation  Area.  Fort  Mason.  San 
Francisco,  CA  94123. 

Dated:  April  23, 1982. 
Howaid  H.  Chapoiaii. 

Regional  Director,  Western  Region. 

(FR  Doc  82-12003  Filed  5-3-S2:  MS  ni| 


National  Register  Of  Htstoric  Places; 
Notification  of  Pendhig  Nominations 

Nominations  for  the  follo%ving 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  April 
23. 1982.  Pursuant  to  S  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior. 
Washington.  DC  20243.  Written 
comments  should  be  submitted  by  May 
19,1982. 
Sarah  G.  Olifliaiii, 

Acting  Keeper  of  the  National  Register. 
ARKANSAS 
Ashley  County 

Crossett.  Wiggins  Cabin,  City  Paik 
Crittenden  County 

West  Memphis,  DaMts  Store,  1320  S.  Avakm 
Sharp  County 

Evening  Shade  Multiple  Resource  Area.  TTiis 
area  includes:  Evening  Shade,  Cochran 
Store,  Main  SU  Coger  House,  Main  St; 
Davidson.  Saw  House,  Commack  St: 
Edwards,  W.  A.,  House  Main  St;  Herm 
House,  Main  St;  McCaleb,  John,  House, 
Main  St;  Metcalfe  House,  Gin  Dr.;  Plum 
Spring  Springhouse  and  Site.  Main  St: 
Sharp  Mill  and  Thompson  Mill  Site,  AR  50; 
Shaver,  Charles  W.,  House.  Court  St; 
Shaver,  John  W..  House.  Main  St;  Stokes 
House,  Cammack  St;  and  Wilkerson 
House,  Sidney  Rd. 

Washington  County 

Fayetteville,  Hemingway  House  and  Bam, 
3310  Old  Missouri  Rd. 

GEORQIA 

Chatham  County 

Savannah,  Savannah  Victorian  District. 

bounded  by  Gwinnett  Anderson  and  31st 

Sts.  (boundary  increase) 
Tyt>ee  Island.  Fort  Screven  Historic  District, 

Tilton,  Butler.  Van  Horn.  Railroad  Alger 

Aves.  and  Pulaski  Rd. 

Coweta  County 

Newman,  Northwest  Newnan  Residential 
Historic  District,  Roughly  bounded  by 
Jefferson.  Cavender,  Duncan  Brown  and  RR 
tracks. 
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Dougherty  County  / 

Albany,  Albany  Railroad  Depot  Historic 
District,  RooseveltAve. 

Elbert  County         J 

Elberton.  Elberton  Commercial  Historic 
District,  Church.  Elbert  Oliver,  and 
Mcintosh  Sts.  and  Public  Sq. 

IDAHO 

Ada  County 

Boise.  Murphy.  Daniel  F„  House.  1608  N.  9th 
St 

Owyhee  County 

Wickahoney  Post  Office  and  Stage  Station. 

LOUSMNA 

Evangeline  Parish 

Ville  Platte.  Dardeau  Building,  224  W.  Main 
St 

Jefferson  Davis  Parish 

Jennings,  Jennings  Post  Office,  118  W. 
Placqueroine  St 

OHIO 

Montgomery  County 

Dayton,  Hanitch-Huffman  House.  139  W. 
Monument  Ave.  (proposed  move). 

OREGON 

Benton  County 

Corvallis,  Hotel  Benton.  408  SW  Monroe  Ave. 

IFR  Doc.  82-120M  Filed  5-3-82:  8:45  am| 
BILUNG  COOC  4310-7(MI 


Temporary  Ellis  Island  Preservation 
Council;  Meeting 

Notice  is  hereby  given  that  the  dosed 
meeting  of  the  Temporary  Ellis  Island 
F*reservation  Cotmcil  previously 
announced  for  May  7, 1962,  has  been 
rescheduled  to  convene  on  May  20. 1982. 
at  the  Department  of  the  Interior,  18th 
and  C  Streets.  NVJ.,  Washington,  D.C. 
All  infonnation  regarding  this  meeting 
remains  the  same  as  published  on  April 
15. 1982  (47  FR  16224). 

Dated:  April  20, 1982. 
Robert  A.  Ritsch. 

Associate  Director,  Recreation  Resources, 
National  Park  Service. 

|FK  Doc.  82-12096  Filed  5-3-82:  felS  amj 
BIUJNO  CODE  431»-7D-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

intent  To  Prepare  an  Environmental 
Impact  Statement  on  ttie  Approval  To 
Fund  Annual  State  and  Indian 
Abandoned  Mine  Land  (AML)  Granto 

AQENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
intends  to  prepare  an  environmental 
impact  statement  {ELS)  on  tlie  approval 
of  annual  State  and  Indian  AML  grants 
at  the  level  of  funding  cited  in  section 
402(g)(2)  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977,  Pub.  L  95- 
87.  30  U.S.C.  1201  et  seq.  (herein  referred 
to  as  SMCRA  or  the  Act),  for  the  support 
of  State  and  Indian  AML  programs  and 
implementation  of  appropriate 
reclamation  projects  and  technological 
approaches  to  reclaim  abandoned  mine 
lands.  This  analysis  is  necessary  in 
order  to  evaluate  the  in^acts  associated 
with  approving  ai^nual  grant  requests  at 
the  mandated  level  of  funding  so  that 
the  objectives  of  the  Act  can  be 
attained. 

DATES:  The  Draft  EIS  should  be 
available  for  public  comment  during  the 
months  of  November  and  December 
1982.  The  Final  EIS  should  be  available 
in  February  1983. 

ADDRESSES:  Written  comments  on  the 
Draft  EIS  must  be  mailed  or  hand- 
delivered  to:  OSM  Headquarters.  U.S. 
Department  of  the  Interior,  South 
Building,  Room  132. 1951  Constitution 
Avenue.  NW.,  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gwendolyn  C.  Lockley.  Office  of  Sur&ce 
Mining,  U.S.  Department  of  the  Interior. 
Washington,  D.C.  (telephone:  202-34^- 
5981). 

SUPPLEMENTARY  INFORMATION:  Final 
rules  which  estabhshed  the  AML 
Reclamation  Program  and  procedures 
for  administering  Title  IV  of  the  SMCRA 
were  pubhshed  in  the  Federal  Register 
on  October  25. 1978.  OSM  has  prepared 
a  programmatic  EIS  on  the 
Implementation  of  Program  Pohcies  for 
Federal.  State,  and  Indian  Abandoned 
Mine  Land  Reclamation  under  Title  IV 
of  the  SMCRA  of  1977  (OSM-EIS-2) 
which  evaluated  policies  for  two 
program  elements  under  Title  IV  of  the 
Act:  the  Federal  Reclamation  I'rogram 
(section  402(g)(3)  of  SMCRA).  and  the 
State  and  Indian  Reclamation  Program 
(section  405  of  SMCRA).  This 
programmatic  EIS  evaluated  specific 
policies  for  allocation  of  the  Federal 
share  of  the  Abandoned  Mine  Land 
Fund  under  the  Federal  program,  and 
guidelines  for  the  performance  of 
reclamation  activities  under  both  the 
Federal  and  the  State  and  Indian 
reclamation  programs. 

The  proposed  EIS  will  analyze  the 
impacts  associated  with  the  approval  of 
applications  to  fund  individual  annual 
State  and  Indian  grant  requests  to 
reclaim  abandoned  mine  lands.  Impacts 
will  be  considered  at  two  levels  of 
funding,  i,e.  5(H>erceDt  of  the  amount 


anticipated  to  be  collected  from  fees 
levied  on  coal  production  by  States  and 
Indian  Tribes  and  a  higher  level.  The 
EIS  will  also  present  generic  analyses  of 
the  proposed  types  of  reclamation 
projects  and  possible  technological 
approaches,  assess  project  impacts  at 
individual  State  and  Indian  tribal  levels, 
and  assess  cumulative  impacts  at  the 
National  level. 

Major  alternatives  to  be  considered 
by  OSM  include  the  following: 

1.  Do  not  approve  aimual  grants  to 
States  and  Indian  Tril>es.  This  no  action 
alternative  is  required  by  §  1502.14(d)  of 
the  Council  on  Enviromnental  Quality 
(CEQ)  regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  of  1969. 

2.  Approve  eumual  grants  to  States 
and  Indian  tribes  at  the  level  of  funding 
cited  in  section  4a2(g)(2)  of  Uie  SMCRA 
for  the  support  of  State  and  Indian 
programs  and  implementation  of 
appropriate  reclamation  projects  and 
technological  approaches  for  the 
reclamation  of  abandoned  mine  lands. 

3.  Approve  annual  grants  to  States 
and  Indian  tribes  at  a  higher  level  of 
funding  than  that  cited  in  section 
402(g)(2)  of  the  SMCRA  for  the  support 
of  State  and  Indian  programs  and 
implementation  of  appropriate 
reclamation  projects  and  technological 
approaches  for  the  reclamation  of 
abandoned  mine  lands. 

Additional  alternatives  may  be 
identified  during  preparation  of  the  draft 
EIS  or  after  the  public  conmients  have 
been  evaluated. 

Workshops  addressing  OSM's  NEPA 
compliance  responsibilities  were 
conducted  during  the  fall  of  1981  for  the 
OSM  AML  staff  and  personnel  from  the 
States  and  Indian  tribes  participating  in 
the  AML  State  and  Indian  Grants 
Program.  Comments  and 
recommendations  generated  dtiring 
discussions  of  the  proposed  EIS  aided  in 
establishing  the  scope  of  the  EIS  and 
served  as  part  of  the  scoping  process.  A 
draft  preparation  plan  was  developed 
by  OSM  and  submitted  to  the  workshop 
participants  for  review  in  late  January 
1982. 

Scoping  meetings  have  not  been 
planned.  Tlie  public  and  all  interested 
Federal,  State,  and  local  agencies  and 
Indian  tribes  are  invited  to  submit 
written  conmients  on  the  draft  EIS  as 
indicated  under  "Dates"  and 
"Addresses". 

The  impact  analysis  process  will 
comply  with  the  CEQ  regulations  for 
implementing  NEPA  and  the 
requirements  of  the  Interior 
Departmental  Manual  on  the 


preparation  of  EIS's,  and  with  other 
applicable  Federal  laws. 

Availability  of  Documents:  The  final 
preparation  plan  for  the  proposed  EIS  on 
approval  of  Federal  Grants  for  the  AML 
State  and  Indian  Reclamation  program, 
and  the  final  EIS  entitled 
"Implementation  of  Program  Policies  for 
Federal,  State,  and  Indian  Abandoned 
Mine  Land  Reclamation  under  Title  IV 
of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977"  (OSM-EIS-2) 
are  available  for  inspection  at  the  OSM 
office  listed  under  Addresses. 

Dated:  April  28. 1982. 

Approved: 
I.S.Giil0S. 
Acting  Director,  Office  of  Surface  Mining. 

|FK  Doc  aZ-IJOM  FUcd  S-3-a2:  IMS  un| 
BIUJNQ  COOe  43t0-0S-« 
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INTERSTATE  COMMERCE 
COMMISSION 

[Permanent  Authority  Decisions  VoluiM 
No.  252] 

Motor  Carriers;  Permanent  Authority 
Restriction  Removals,  Decision-Notice 

Decided:  April  23. 1982. 

The  following  restriction  removal 
applications,  filed  after  December  28, 
1980,  are  governed  by  49  CFR  Part  1137. 
Part  1137  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86747. 

Persons  wishing  to  file  a  comment  to 
an  appUcation  must  follow  the  rules 
under  49  CFR  1137.12.  A  copy  of  any 
applicati(m  can  be  obtained  from  any 
applicant  upon  request  and  payment  to 
applicant  of  $10.00. 

Amendments  to  the  restriction 
removal  applications  are  not  allowed. 

Some  of  the  applications  may  have 
been  modified  prior  to  publication  to 
conform  to  the  special  provisions 
apphcable  to  restriction  removal. 
CANADIAN  CARRIER  APPUCANTS:  In  the 
event  an  appUcation  to  transport 
property,  filed  by  a  Canadian  domiciled 
motor  carrier,  is  unopposed,  it  will  be 
reopened  on  the  Commission's  own 
motion  for  receipt  of  additional  evidence 
and  further  consideration  in  li^t  of  the 
record  developed  in  Ex  Parte  No.  MC- 
157,  Investigation  Into  Canadian  Law 
and  Policy  Regarding  Applications  of 
American  Motor  Carriers  For  Canadian 
Operating  Authority. 

Findings 

We  find,  preliminarily,  that  each 
applicant  has  demonstrated  that  its 
requested  removal  of  restrictions  or 
broadening  of  unduly  narrow  authority 


is  consistent  with  the  criteria  set  forth  m 
49  U.S.C.  ia922(h). 

In  the  absence  of  comments  filed 
within  25  days  of  pubhcation  of  this 
decision-notice,  appropriate  reformed 
authority  will  be  issued  to  each 
applicant  Prior  to  beginning  operations 
under  the  newly  issued  authority, 
compliance  must  be  made  with  the 
normal  statutory  and  regulatory 
requirements  for  common  and  contract 
carriers. 

By  the  Commission,  Restriction  Removal 
Board,  Members  Shaffer,  Ewing.  and 
Williams. 

Agatlia  L  Metgenovidi, 

Secretary. 

MC  340  (Sub-63)X,  filed  April  5. 1982. 
Applicant:  QUERNER  TRUCK  LINES, 
INC.,  1131-33  Austin  St.,  San  Antonio, 
TX  78208.  Representative:  M.  Ward 
Bailey,  2412  Continental  Life  Bldg.,  FL 
Worth,  TX  76102.  Lead,  Subs  28.  48,  and 
52  (1)  remove  exception  of  commodities 
of  unusual  value,  those  requiring  special 
^uipment  and  Uvestock  from  general 
commodities  authority,  lead  (2)  broaden 
plastic  bags  and  sheeting  find  cellulose 
film  to  "plastic  and  related  products". 
Sub  52.  (3)  allow  service  at  all 
intermediate  points,  lead,  regular  route 
portion  (4)  remove  plantsite  limitation 
and/or  broaden  St  Louis,  MO  to  SL 
Louis.  MO,  St  Louis  County.  MO.  St 
Clair  and  Madison  Coimties,  U; 
Cleveland,  OH  to  Cuyahoga  and  Lake 
Counties;  Mendota,  IL  to  LaSalle 
County;  Chicago,  IL  to  Cook,  Lake, 
DuPage  and  Will  Counties,  IL  and  Lake 
and  Porter  Counties,  IN;  Austin.  Dallas. 
Ft.  Worth,  San  Antonio  and  Waco,  TX 
to  Travis,  Dallas,  Tarrant  Bexar, 
McLennan  and  Harris  Counties,  Melrose 
Park,  IL  to  Cook  County;  Amarillo,  TX  to 
Potter  County;  and  Laredo.  TX  to  Webb 
County  and  (5)  to  radial  authority. 

MC  3252  (Sub-121)X,  filed  April  16. 
1982.  Applicant  MERRILL  TRANSPORT 
CO..  1037  Forest  Ave.,  P.O.  Box  739. 
Portland,  ME  04104.  Representative: 
Francis  E.  Barrett  Jr.,  10  Industrial  Parfc 
Road,  Hingham,  MA  02043.  Subs  116X, 
117X.  62.  and  114  certificates.  (1) 
broaden  (a)  ore,  in  dump  vehicles  to 
"ores  and  minerals"  in  Sub  116X  (para. 
6),  (b)  junk  batteries  to  "scrap  metals"  in 
Sub  116X  (para.  15),  (c)  used  engines  to 
"machinery,  and  waste  and  scrap 
metals"  in  Sub  117X  (para.  51),  and  (d) 
woodpulp  to  "pulp,  paper  and  related 
products"  in  Sub  117X  (para.  52);  (2) 
change  Searsport  to  Waldo  County,  ME. 
and  Thamaston  to  Knox  County,  ME  in 
Sub-62;  (3)  change  one-way  to  radial 
authority  in  Subs  116X  (paras.  6, 15, 18 
and  25),  117X  (paras.  9,  51  and  52),  62 
and  114. 


MC  8573  (Sub-2)X.  filed  April  18. 1962. 
Applicant  FERRARO  TRUCKING  CO., 
INC  170  27th  Street  Brooklyn.  NY 
11232.  Representative:  Kenneth  M. 
Piken.  95-25  Queens  Boulevard.  Rego 
Park.  NY  11374.  Sub-1  permit  Broaden 
(1)  commodity  description  from 
corrugated  paper  products  to  "pulp, 
paper  and  related  products";  and  (2) 
territorial  description  to  between  points 
in  the  U.Sm  under  a  continuing 
contract(s)  with  a  named  shipper. 

MC  59517  (Sub-3)X,  filed  March  3a 
1982.  Applicant  HARRY  E.  SHEA 
SONS,  INC  701  U.S.  Route  130, 
Riverton.  NJ  08077.  Representative: 
Lester  R.  Gutman,  805  McLachlen  Bank 
Building,  666  Eleventh  Street  NW.. 
Washington,  D.C  20001.  Lead  broaden 
(1)  agricultural  commodities  to  "farm 
products."  lumber  to  "lumber  and  wood 
products."  lime  to  "ores  and  minerals." 
fertilizer  to  "chemicals  and  related 
products,"  and  farm  implements  to 
"machinery,  metal  products,  and  rubber 
and  plastic  products";  (2)  Riverton,  NJ 
and  points  within  25  miles  of  Riverton  to 
Camden.  Gloucester,  Burlington 
Coimties.  NJ  and  Hiiladelphia, 
Delaware.  Chester.  Montgomery  and 
Bucks  Counties,  PA;  Philadelphia.  PA  to 
Philadelphia,  Delaware,  Chester, 
Montgomery  and  Bucks  Counties,  PA, 
New  Castle  County,  DE,  and  Mercer. 
Monmouth.  Burlington,  Gloucester. 
Camden,  Salem,  Ocean,  Somerset  and 
Hunterdon  Counties,  NJ;  Easton,  PA  to 
Northampton  and  Bucks  Counties,  PA 
and  Warren  and  Hunterdon  Coimties, 
NJ;  Bethlehem,  PA  to  Northampton. 
Bucks,  and  Lehigh  Counties,  PA.  points 
on  Long  Island,  NY  to  Nassau  and 
Suffolk  Counties,  NY;  Camden,  NJ  to 
Camden,  Burlington,  and  Gloucester 
Counties,  NJ  nd  I^adelphia, 
Montgomery,  and  Bucks  Counties,  PA; 
from  Norristown,  PA  to  Philadelphia, 
Delaware,  Montgomery,  Chester,  and 
Bucks  Counties,  Chester  Valley,  PA  to 
Chester  County;  Harrisburg,  PA  to 
Dauphin,  Cumberland.  Perry,  and  York 
Counties.  PA.  and  Palmyra.  NJ  to 
Burlington  and  Camden  Counties,  NJ 
and  Philadelphia  and  Bucks  Counties. 
PA;  and  (3)  to  radial  authority. 

MC  60157  (Sub-34)X,  filed  April  7. 
1982.  Applicant:  C.  A.  WHITE 
TRUCKING  COMPANY,  5327  N.  Central 
Expressway,  Suite  316,  Dallas,  TX  75205. 
Representative:  Bernard  H.  EngUsh,  8270 
Firth  Rd.,  Fort  Worth,  TX  76116.  Lead 
and  Subs  5,  6,  7,  8, 10, 11, 12. 14. 17,  aa 
21G.  22,  23,  24,  25,  26F,  27,  28F,  30F,  and 
32F  certificates,  and  E-1  through  E-13 
letter  notices:  (A)  broaden  (1)  lead  and 
Subs  7,  8,  la  11.  21G,  24,  25.  and  E  nos.  1 
(part  1).  2.  3. 4.  5, 6.  7, 8,  la  11.  and  13, 
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machinery,  equipment,  materials,  and 
supplies  used  in  or  in  connection  with 
the  discovery,  development,  production, 
refming,  manufacture,  processing, 
storage,  transmission,  and  distribution 
of  natural  gas,  petroleum  and  their 
products  and  by-products,  and 
machinery,  materials,  equipment  and 
supplies  used  in,  or  in  connection  with 
the  construction,  operations,  repair, 
servicing,  maintenance  and  dismantling 
of  pipe  lines,  including  the  stringing  and 
picking  up  thereof,  and  pipe  used  in, 
incidental  to,  or  in  connection  with  the 
discovery,  development,  production, 
refining,  manufacture,  processing, 
storage,  transmission,  and  distribution 
of  natural  gas  and  petroleum  and  their 
products  and  by-products  including  the 
stringing  and  picking  up  of  main 
pipelines  to  "mercer  commodities";  (2) 
Subs  6, 11,  21G,  25,  and  E-1  (part  2),  2, 
and  9  from  earth  drilling  commodities, 
as  described,  to  "machinery,  metal 
products  and  earth  driiyng 
commodities";  (3)  Subs  7,  8.  and  10,  and 
E-12,  machinery,  equipment,  materials 
and  supplies  used  in  pipelines  other 
than  gas.  water  or  sewage  to 
"machinery  and  metal  products";  (4) 
Sub-Nos.  7.  and  10  and  E-12  (part  1) 
machinery  and  equipment,  materials 
and  suppHes  used  in  the  production,  etc. 
of  sulphur,  to  "machinery  and  metal 
products"  (5)  Subs  7,  8. 10,  and  E-13. 
machinery,  equipment,  materials,  and 
supplies  used  in  the  drilling  of  water 
wells,  to  "machinery  and  metal 
products";  (6)  Suba^,  12,  and  27,  pipe, 
pipe  fittings,  pipe  connections  and  pipe 
couplings,  except  for  use  in  mercer 
commodities  operations  to  "metal 
products";  (7)  Sub  17.  plastic  pipe  to 
"rubber  and  plastic  products";  (8)  Subs 
14.  20,  22,  23,  28F.  and  32F,  iron  and  steel 
articles,  iron  and  steel  scrap;  iron  and 
steel  articles,  iron  and  steel  articles, 
aluminum  articles,  iron  and  steel  tanks, 
aluminum  tanks  and  parts,  attachments 
and  accessories,  to  "metal  products";  (9) 
from  iron  and  steel  articles  and  pipe, 
and  materials,  equipment  and  supplies 
used  in  the  production,  manufactiu^  or 
distribution  thereof  to  "metal  products 
and  pipe";  (10)  Sub  30,  petroleum 
products  and  paints  to  "petroleum  or 
coal  products  and  chemicals  and  related 
products";  (B)  remove  the  (1) 
"originating  at  or  destined  to" 
restriction.  Subs  12. 14.  22.  and  23;  (2) 
"prior  or  subsequent  movement  by 
water"  restriction.  Sub  30;  (3)  "mercer 
commodities"  restriction,  Subs  5, 12.  and 
14;  (4)  "pipeline  rights  of  way" 
restriction.  Subs  7.  8.  and  10;  and  (5) 
'TX"  restriction.  Sub  17;  and  (6) 
commodities  in  bulk  exception.  Sub  28; 
(C)  broaden  to  (1)  county-wide 


authority:  (a)  Subs  12  and  27.  facilities 
Gainesville  (Cooke  Coimty.  TX);  (b)  Sub 
17.  Houston  (Harris  County,  TX):  (c)  Sub 
20.  facilities  Midlothian  (Ellis  County, 
TX);  (d)  Sub  21G,  Houston,  Lone  Star 
and  Lufkin  (Harris,  Morris  and  Angelina 
Counties,  TX):  [e]  Sub  22.  facilities 
Beaumont  (Orange  County.  TX);  (f)  Sub 
30.  facilities  Beaumont  and  Houston 
(Orange  and  Harris  Counties.  TX);  (g) 
Sub  28.  facilities  Conroe  (Montgomery 
County.  TX);  and  (h)  Subs  5  and  14.  Lone 
Star  (Morris  County,  TX);  and  (2)  radial 
authority.  Subs  5. 12, 17,  20,  21G.  22.  23, 
27.  28.  30,  and  32. 

MC  79434  (Sub-5)X,  filed  April  16. 
1982.  Applicant:  BENNETT  TRUCK 
LINE.  INC.,  200  E.  Walnut,  Paragould. 
AR  72450.  Representative:  R.  Connor 
Wiggins,  Jr.,  100  N.  Main  Bldg.,  Suite  909, 
Memphis,  TN  38103.  Sub  IX:  Broaden 
the  off  route  point  of  Knobel,  AR,  to 
Clay  Country,  AR. 

MC  85811  (Sub-14)X.  filed  April  2, 
1982.  Applicant:  AMSCO 
TRANSPORTATION.  INC..  10560 
Mykawa  Road,  P.O.  Box  33280.  Houston. 
TX  77033.  Representative:  J.  G.  Dail,  Jr., 
P.O.  Box  LL,  McLean.  VA  23101.  Subs  4, 
6,  8,  IIF,  12F,  and  13F  certificates: 
Broaden  (1)  Subs  8, 11, 12,  and  13  to 
"metal  products,"  from  iron  and  steel 
articles;  Sub  4  to  "lumber  and  wood 
products,  pulp,  paper  and  related 
products,  rubber  and  plastic  products, 
clay,  concrete,  glass  or  stone  products, 
machinery,  transportation  equipment, 
Mercer  commodities,  and  those 
commodities  which  because  of  their  size 
or  weight  require  the  use  of  special 
handling  or  equipment."  from  back- 
fillers, bank  doors,  batch  bins,  beams, 
boilers,  bridge  equipment,  construction 
equipment,  ditching  equipment, 
ererction  equipment,  finishing 
equipment,  irrigation  and  drainage 
equipment,  industrial  equipment,  paving 
equipment,  refinery  equipment, 
roadbuilding  equipment,  sawmill 
equipment,  bulldozers,  castings, 
caterpillars,  channels,  circuit  breakers, 
columns,  compressors,  cranes,  derricks, 
drag  lines,  dynamoes,  electric  motors, 
engines,  furnaces,  generators,  girders, 
graders,  machinery,  hoists,  industrial 
hammers,  lathes,  mixers,  ovens,  pile 
driving  rigs,  pilings,  planes,  plates, 
poles,  posts,  presses,  pumps,  punches, 
road  maintainers,  rollers,  rotaries,  safes, 
scrapers,  sheet,  shovels,  tanks,  threshing 
machines,  trenching  machines,  tractors, 
transformers,  trusses,  tiu-bines,  vaults, 
pipe,  and  oilfield  equipment;  and  Sub  6 
to  "rubber  and  plastic  products."  from 
plastic  pipe;  (2)  to  countywide  authority: 
Sub  6  Houston.  TX  (plantsite  at 
Houston),  and  Tulsa  County.  OK 
(plantsite  at  Broken  Arrow);  Sub  8. 


Liberty  County.  TX  (facilities  in  Liberty 
County);  and  Sub  11.  Bossier  and  Caddo 
Parishes.  LA  (Bossier  City);  (3)  to  radial 
authority;  and  (4)  remove  restrictions  (a) 
restricting  service  to  "size  or  weight 
commodities  and  self-propelled  articles, 
transported  on  trailers"  in  Sub  4;  and  (b) 
the  "originating  at  and  destined  to" 
restriction  at  named  points  in  Sub  8. 

MC  95965  (Sub-3)X.  filed  April  1. 1982. 
Applicant:  NICHOLAS  J.  ASCENZO. 
INC..  1544  Boone  Ave..  Bronx,  NY  10460. 
Representative:  Morton  E.  Kiel.  Suite 
1832,  Two  World  Trade  Center.  New 
York.  NY  10048-0640.  Lead  Subs  2.  9  and 
10  permits;  Broaden.  (1)  iron  and  steel, 
iron  and  steel  articles  and  steel  beams, 
to  "metal  products";  lead,  2,  9,  and  10; 
piling  to  "clay,  concrete,  glass  or  stone 
products  and  lumber  and  wood 
products",  lead.  2.  and  9;  (2)  remove  in 
bulk  restriction,  as  a  exception  in 
connection  with  contractors,  equipment 
materials  and  supplies  in  Sub  10;  and  (3) 
to  between  points  in  the  United  States 
(except  AK  and  HI),  under  contract(s) 
with  named  shippers,  all  permits. 

MC  102971  (Sub-5)X.  filed  April  9. 
1982.  Applicant:  LYTLES TRANSFER  & 
STORAGE.  INC..  2309  Union  Avenue. 
Altoona.  PA  16602.  Representative: 
William  }.  Lavelle,  Esq.,  2310  Grant  Bldg. 
Pittsburg,  PA  15219.  Sub-1.  Broaden: 
household  goods  to  "household  goods, 
fumitiu^  and  fixtures";  points  within  20 
miles  of  Altoona  to  Bedford,  Blair, 
Cambria,  Centre,  Clearfield  and 
Huntingdon  Counties.  PA;  points  within 
50  miles  of  Altoona  to  above  counties 
and  Armstrong.  Indiana.  Jefferson, 
Westmoreland,  Somerset,  Fulton, 
Juniata,  Mifllin,  Elk.  Cameron,  Clinton. 
Perry.  Cumberland  and  Franklin 
Counties.  PA;  and  to  radial  authority. 

MC  105375  (Sub-92)X.  filed  April  5. 
1982.  Applicant:  DAHLEN  TRANSPORT. 
INC..  1680  Fourth  Ave..  Newport.  MN 
55055.  Representative:  Joseph  A. 
Eschenbacher.  Jr..  P.O.  Box  289. 
Newport.  MN  55055.  Subs  2.  8. 11. 14. 15. 
17. 18. 19.  20.  21.  23.  24,  27.  30.  31.  32.  33. 
34.  35.  36.  39.  42.  52.  53,  56.  57.  65.  69.  70F. 
71.  74.  75.  76F.  81F,  82F,  and  85F 
certificates:  (1)  broaden  (a)  petroleum 
and  petroleum  products,  (Subs  2,  8,  69. 
and  76F);  hquefied  petroleum  gas.  (Subs 
15,  30,  and  69);  gasoline  and  fuel  oils, 
(Sub  33);  jet  fuel,  acetone,  methyl  ethyl 
ketone,  isopropyl  alcohol,  methanol, 
toluol,  xylol,  isopropyl  ether  and 
petroleum  solvents,  road  oils  and 
asphalt,  liquefied  petroleum  products, 
gasoline,  fuel  oil.  and  liquefied 
petroleum  gas.  (Sub  69).  to  "petroleum, 
natural  gas  and  their  products";  (b) 
anhydrous  ammonia,  fertilizers,  fertilizer 
compounds,  ammonium  nitrate  and 
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nitrogen  solutions,  (Subs  11  and  69); 
liquid  chemicals,  (Sub  14);  nitrogen 
fertilizer  solutions,  [Subs  17  and  60); 
fertilizer  and  fertilizer  compounds,  adds 
and  chemicals,  (Sub  18);  aidiydrous 
ammonia  (Subs  19,  21,  23,  39, 42,  69,  and 
82F];  acids,  chemicals,  fertilizer  and 
fertilizer  ingredients  (Subs  20  and  24); 
chemicals  and  fertilizers,  (Sub  27); 
fertilizers,  iosecticides,  fungicides  and 
herbicides,  and  materials  and 
ingredients  thereof  (Sub  31);  chemicals 
and  fertilizer  and  fertilizer  materials 
derived  from  petroleum  products,  (Sub 
35);  liquid  carpet  shampoo,  (Sub  53); 
adhesives,  (Subs  57  and  60);  liquid 
fertilizer,  (Subs  65,  69.  75,  and  62?); 
sulfuric  acid,  phosphatic  solutions, 
calcium  sulfate,  anhydrous  ammonia 
and  ammonium  nitrate,  alum,  nitric  add, 
acid  base  detergent  (Sub  69);  fertilizer 
and  fertilizer  materials,  (Sub  74),  to 
"chemicals  and  related  products";  (c) 
dry  plastics,  (Sub  32)  to  "rubber  and 
plastic  products";  (d)  liquid  animal  food 
and  liquid  animal  food  supplements, 
(Subs  34,  36,  52,  56  and  69);  flour 
preparations  (except  feed  and  feed 
ingredients).  (Sub  69);  flour,  (Subs  69 
and  71):  edible  sugar,  (Sub  69);  sugar 
(Sub  85F):  vegetable  oU,  (Sub  81F),  to 
"food  and  related  products";  (e)  cotton 
piece  goods,  and  materials  and  supplies 
used  in  the  manufacture  and  distribution 
of  abrasive  cloth  and  paper,  and 
abrasive  cloth  and  paper.  (Sub  69),  to 
"pulp,  paper  and  related  products":  (f) 
general  oommodities  (with  exceptions), 
(Sub  69),  to  "general  commodities 
(except  dasses  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk)";  (g)  inedible  tallow  (Sub  69),  to 
"animal  fats  and  oils";  (2)  remove 
restrictions  (a)  in  bulk,  or  in  bulk,  in 
tank  vehicles,  or  in  bulk  in  tank  or 
hopper  type  vehicles,  wherever  they 
appear,  (b)  ex-rail  restriction  in  Sub  60; 
(c)  originating  at  and/or  destined  to 
restrictions  in  Subs  31,  32,  34,  35,  36,  39, 
42  and  65;  (d)  eliminate  facilities 
limitations  in  Subs  14, 15, 19,  20,  21,  23, 
24,  27,  30,  31,  32,  33,  34,  35.  36,  39,  42,  53. 
65,  60,  70F,  74,  and  78F;  (3)  change  one- 
way to  radial  in  all  Subs;  and  (4)  replace 
dties  with  counties,  Qear  Lake,  lA 
(Cerro  Gordo  County),  Subs  2  and  15; 
Fort  Madison,  lA  (Lee  County),  Sub  11; 
Clinton,  lA  (Clinton  Coimty),  Subs  14 
and  32;  Clarion,  L\  (Wright  County),  Sub 
17;  Fremont,  NE  (Dodge  County),  Sub  18; 
Fort  Dodge,  lA  (Webster  County)  Sub 
19;  East  Dubuque,  IL  Qo  Daviess 
County),  Sub  20;  Albany,  EL  (Whiteside 
Cotmty),  Subs  21  and  74;  Gamer,  LA 
(Hancock  County),  Subs  23  and  39; 
NioU,  IL,  (Hancock  County),  Sub  24; 
Whiting,  LA,  (Monona  County)  Subs  30 
and  39;  Blair,  NE,  (Washington  County), 


Subs  31  and  52;  Dubuque,  LA,  (Dubuque 
County),  Sub  34;  Lincoln,  NE,  (Lancaster 
County),  Sub  35;  LaPlatte  and  Omaha, 
NE,  (Douglas  County),  Sub  36; 
Greenwood,  NE  (Cass  County),  and 
Early,  lA,  (Sac  County),  Sub  39;  Spencer, 
lA,  (Clay  County),  and  Marshalltown, 
LA,  (Marshall  County),  Sub  42;  Cordova, 
IL,  (Rock  Island  County),  and  Prairie  du 
Chien.  WL  (Crawford  County),  Sub  53; 
Clarence.  LA.  (Cedar  County),  Sub  56; 
Knoxville,  lA,  (Marion  Coimty),  and 
Brookings,  SD,  (Brookings  County),  Sub 
57;  Fulton.  IL  (Whiteside  County).  Sub 
65;  St.  Paul  and  Minneapolis,  and  points 
within  10  miles  of  each,  MN,  (Anoka, 
Carver,  Dakota,  Hennepin.  Ramsey, 
Scott  and  Washington  Counties),  Subs 
69  and  70;  Savage,  MN,  (Scott  County), 
Sub  69;  Alexandria,  MN,  (Douglas 
County),  Subs  60  and  75;  Duluth,  MN, 
(St  Louis  County),  Rochester,  MN, 
(Oknstead  County).  Grand  Forics.  ND. 
(Grand  Forks  County),  Newport.  MN, 
(Washington  County),  Minneapolis, 
Savage,  and  Pine  Bend,  MN,  (Hennepin. 
Scott  and  Dakota  Counties),  Charles 
City.  lA.  (Floyd  County),  Diamond  Bluff, 
WL  (Pierce  County),  Rosembunt  MN, 
Pakota  County),  Oostbuig,  WL 
(Sheboygan  Coxmty),  West  Union,  LA, 
(Fayette  County),  Winona,  MN,  (Winona 
County),  Sanborn,  lA,  (O'Brien  County), 
Sub  60;  St  Paul,  MN,  (Ramsey  County), 
Subs  09  and  76F;  janesville,  WI.  (Rock 
County),  Blue  Earth,  MN,  (Faribault 
County),  Belmond,  LA,  (Wright  County), 
Green  Bay,  WL  (Brown  County),  Pine 
Bend,  MN,  (Dakota  County), 
Minneapolis  and  Hastings,  MN, 
(Hennepin  and  Dakota  Counties),  New 
Brighton.  MN.  (Ramsey  County), 
Minneapolis,  MN,  (Hennepin  County), 
St  Louis,  MO,  (St  Louis,  MO  and 
Jefferson  County),  Hillstioro  and 
Wahpeton,  ND,  (Richland  and  Trail 
Counties),  Cottage  Grove,  MN, 
(Washington  County),  and  Junction  City, 
WI,  (Portage  County),  Sub  69;  Hastings. 
Rush  Qty  and  Mankato,  MN,  (Dakota, 
Chisago  and  Blue  Earth  Counties),  Sub 
71;  Mankato,  MN,  (Blue  Earth  County), 
Sub  81F;  Wahpeton,  ND,  (Richland 
Coimty),  and  Chaska  Crookston, 
Mooriiead  and  Renville,  MN,  (Carver, 
Polk,  Clay  and  Renville  Counties),  Sub 
85F. 

MC 110746  (Sub-5PC  filed  April  12. 
1982.  Applicant  PARKS  MOVING  & 
STORAGE,  INCL,  740  Conmionwealth 
Drive,  Warrendale,  PA  15086. 
Representative:  William  J.  Lavelle,  2310 
Grant  Bldg..  Pittsburgh,  PA  15219.  Lead 
and  Sub-No.  2F:  Broaden  (1)  household 
good  to  indude  "furniture  and  fixtures" 
in  both  authorities;  (2)  Pittsburgh.  PA, 
and  points  in  PA  and  WV  within  40 
miles  of  Pittsburgh  to  Alleghoiy. 


Armstrong.  Beaver,  Butler,  Fayette, 
Greene,  Indiana,  Lawrence,  Washington, 
and  Westmoreland  Counties,  PA.  and 
Brooke,  Hancock,  Marshall,  and  Ohio 
Counties,  WV  in  the  lead. 

MC  120737  (Sub-101  )X,  filed  April  6. 
1982.  Applicant  STAR  DELIVERY  ft 
TRANSFER.  INC.,  P.O.  Box  39,  Canton, 
IL  61520.  Representative:  James  C 
Hardman,  33  N.  LaSalle  Street  Chicago. 
IL  60602.  Sub  Nos.  E-1,  E-2  and  E-3:  (1) 
Broaden  in  Sub  E-1  from  livestock 
feeder  tanks,  fuel  tanks,  stalls,  grain 
boxes  and  electric  fence  posts  to 
"machinery  and  metal  products";  and 
Sub  E-3,  from  tractors  (except  highway 
tractors  for  hauling  freight  trailers  and 
except  tradors,  the  transportation  of 
whicii.  because  of  size  and  weight 
requires  the  use  of  special  equipment 
regardless  by  whom  loaded)  to 
"machinery";  (2)  broaden  points  within 
50  miles  of  Pottstown.  IL  to  Warren. 
McDonough.  Fulton.  Mason,  Logan. 
TazeweU.  McLean,  Livingston, 
Woodford.  Marshall,  Putnam,  Bureau. 
Knox.  Henry,  Stark.  Menard.  DeWitt 
Peoria  and  LaSalle  Counties.  IL"  in  Subs 
E-1  and  E-2;  (3)  broaden  Peoria.  IL  to 
Peoria.  Woodford  and  Tazewell 
Counties.  IL  in  Sub  E-l;  Ashtabula.  OH 
to  Ashtabula  County,  OH  in  E-2;  Eau 
Claire.  WI  to  Chippewa  and  Eau  Qaire 
Counties,  WI  in  Sub  E-3;  and  West 
Chicago,  IL  to  DuPage  County,  IL  in  Sab 
E-d,  (4)  change  one-way  to  radial 
authority;  (5)  remove  "size  and  wei^t" 
restriction  in  Sub  E-3;  and  (6)  remove 
plant-site  restriction  "traffic  originating 
at"  Sub  E-3. 

MC  124004  (Sub-71)X,  filed  December 
7, 1981,  previously  noticed  in  the  Federal 
Register  of  December  23, 1981, 
repubhshed  as  follows:  Applicant 
RICHARD  DAHN,  INC..  620  West 
Mountain  Rd..  Sparta,  NJ  07871. 
Representative:  Richard  W.  Dahn  (same 
as  applicant).  Sub-Nos.  60  and  63: 
rephrase  the  facilities  restrictions  to 
read  "between  the  facilities  used  by  the 
named  corporations,"  at  points  in  the 
United  States  (except  Alaska  and 
Hawaii)  on  the  one  hand,  and,  on  the 
other,  points  in  the  United  States 
(except  Alaska  and  Hawaii). 

MC  128604  (Sub-2PC  filed  April  6. 
1982.  Apphcant  LARRY  G. 
WHTTMOYER,  P.O.  Box  175,  RJ).  #2. 
Millville.  PA  17846.  RepresenUtive:  S. 
Berne  Smith,  P.O.  Box  1166,  Harrisburg, 
PA  17108.  Lead  permit  broaden  (1)  to 
"ores  and  minerals,  day.  concrete,  glass 
or  stone  products,  and  metal  products 
and  other  foundry  materials,"  from 
industrial  sand,  limestone  and  fire  day. 
in  dump  vehides,  and  foundry  materials; 
and  (2)  to  "between  points  in  the  U.S.," 
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under  continuing  contract(8)  with  the 
named  shippers. 

MC  133984  (Sub-5)X,  filed  April  12, 
1982.  Applicant:  POPPERT  TRUCKING. 
INC.,  401  Covina  Lane,  City  of  Industry. 
CA  91744.  Representative:  Richard  C. 
Celio,  2300  Camino  Del  Sol.  Fullerton. 
CA  92633.  Sub-2  permit:  Broaden  to 
between  points  in  the  United  States 
(except  AK  and  HI),  under  continuing 
contract(s)  with  named  shippers. 

MC  134940  (Sub-ll)X.  filed  April  9. 
1982.  Applicant:  VERNON  KUFAHL 
d.b.a.  KUFAHL  TRUCKING,  4704  North 
32nd  Avenue,  Wausau,  Wisconsin 
54401.  Representative:  Wayne  W. 
Wilson,  150  E.  Gilman  Street.  Madison, 
Wisconsin  53703.  Sub8-2  and  5  permits, 
(1)  broaden  (a)  building  and  housing 
units,  complete,  knocked  down,  or  in 
sections  and  component  parts  thereof  to 
"building  and  housing  units  and 
component  parts  thereof,"  and  (b)  wood 
products  to  "Itmiber  and  wood 
products"  in  Sub  2;  (2)  remove 
commodities  in  bulk  exception  in  Sub-5; 
(3)  expand  to  between  points  in  the  U,S. 
(except  AK  and  HI)  under  a  continuing 
contract(s]  with  named  shipper,  in  both 
Subs. 

MC  138977  (Sub-5)X.  filed  April  7. 
1982.  Applicant:  EDWARD  SKINNER, 
JR..  d.b.a.  SKINNER  TRUCKING.  P.O. 
Box  709.  Twin  Falls.  ED  83301. 
Representative:  Timothy  R.  Stivers,  P.O. 
Box  1576.  Boise,  ID  83701.  Sub-Nos.  1 
and  3  permits:  Broaden  (1)  to 
"beekeepers'  supplies  and  equipment 
materials  and  supplies  used  in  the 
conduct  of  such  business,  food  and 
related  products,  materials,  equipment 
and  suppUes  used  in  apiaries  and  by 
honey  processing,  storage  and 
distribution  plants,  clay,  concrete,  stone 
or  glass  products,  metal  and  metal 
products,  plastic  and  plastic  products 
and  containers"  from  Beekeepers' 
supplies  equipment,  and  honey  «nd 
beeswax  in  mixed  loads  with  such 
supplies  and  equipment,  materials, 
equipment,  and  supplies  used  in  apiaries 
and  by  honey  processing,  storage,  and 
disuibution  plants,  and  honey  and 
beeswax  in  mixed  loads  with  such 
materials,  equipment,  and  supplies, 
glass  bottles,  glass  jars,  glass  bowls, 
metal  bottles  and  jar  caps,  plastic 
containers,  and  metal  cans  in  Sub  1;  and 
in  Sub-No.  3  to  "pipe,  pipe  fittings, 
irrigation  systems  and  materials, 
equipment  and  supplies  used  in  the 
manufacture  and  distribution  thereof," 
from  irrigation  pipe,  and  fittings  and 
accessories  for  irrigation  pipes;  (2)  to 
between  points  in  Sie  U.S.  (except  AK 
and  HI)  under  continuing  contracts  with 
named  shippers  in  both  permits. 


MC  139457  (Sub-33)X,  filed  April  13, 
1982.  Applicant:  G.  L.  SKIDMORE  d.b.a. 
JELLY  SKIDMORE  TRUCKING  CO., 
P.O.  Box  38,  Paris,  TX  75460. 
Representative:  Paul  D.  Angenend,  P.O. 
Box  2207, 1806  Rio  Grande,  Austin.  TX 
78768.  Sub  23F  permit  Broaden:  Part  (1), 
canned  and  preserved  foodstuffs  and 
canned  and  packaged  animal  food  and 
part  (2),  materials  and  supplies  used  in 
the  manufacture  of  the  commodities 
above,  to  "food  and  related  products"; 
and  territorial  description  to  "between 
points  in  the  U.S."  under  continuing 
contract(s)  with  named  shippers. 

MC  142429  (Sub-7)X.  filed  April  15, 
1982.  Applicant  HORACE  G.  STROUD 
d.b.a.  STROUD  TRUCK  SERVICE,  11030 
Weaver  Street  South  El  Monte.  CA 
91733.  Representative:  John  C.  Russell. 
1545  Wilshire  Blvd..  Los  Angeles.  CA 
90017.  Sub  3  (MIF)  permit  broaden  (1) 
to  "food  and  related  products,"  from 
meats,  meat  products  and  byproducts, 
and  articles  distributed  by  meat 
packinghouses;  (2)  to  "between  points  in 
the  U.S.,"  under  continuing  contract(8) 
with  the  named  shippers;  and  (3)  remove 
commodity  and  vehicle  restrictions,  as 
follows:  "except  hides  and  commodities 
in  bulk,  in  vehicles  equipped  with 
mechanical  refrigeration." 

MC  145203  (Sub-14)X,  filed  April  9. 
1982.  Applicant  RETTZEL  TRUCKING 
CO..  INC.,  7481  Fremont  Pike, 
Perrysburg.  OH  43551.  Representative: 
Andrew  Jay  Burkholder.  275  E.  State  St, 
Columbus,  OH  43215.  Lead  and  Sub  13: 
(1)  Broaden  glassware,  machine-made 
and  uncut,  except  ampules,  bottles, 
carboys,  demijohns,  and  jars  to  "clay, 
concrete,  glass  or  stone  products",  Sub 
13;  (2)  eliminate  the  restriction  against 
the  transportation  of  foodstuffs,  lead;  (3) 
remove  the  faciUties  limitation  and 
broaden  Perrysburg  Township,  Wood 
County.  OH  to  Wood  County.  OH,  lead; 
(4)  remove  the  originating  at  and/or 
destined  to  restriction,  lead;  and  (5) 
change  one-way  to  radial  authority,  Sub 
13. 

MC  146712  (Sub-3)X,  filed  April  5, 
1982.  Applicant:  STEEL  CARGO.  INC.. 
R.R.  1.  Box  81.  Sharpsville.  IN  46068. 
Representative:  Donald  W.  Smith.  P.O. 
Box  40248,  Indianapolis,  IN  46240.  Lead 
and  Sub-No.  IF  permit:  Broaden  (1)  to 
between  points  in  the  U.S.  (except  AK 
and  HI)  under  continuing  contract(s) 
with  named  shippers  in  both  permits;  (2) 
-steel  tubing,  tubing,  chain  link,  wire,  and 
ornamental  fence,  and  parts  thereof,  to 
"metal  products"  in  the  lead;  and 
fencing  materials,  iron,  steel,  zinc,  lead 
and  articles  (except  in  bulk),  springs, 
and  construction  materials,  supplies  and 
equipment  (except  in  bulk)  and 
materials,  equipment  and  supplies 


(except  in  bulk),  used  in  the 
manufactiu^  and  distribution  thereof,  to 
"construction  materials"  in  Sub-No.  1. 

MC  147019  (Sub-7)X,  filed  April  12. 
1982.  Apphcant:  WENGERT 
TRANSPORTATION.  INC.,  d.b.a.  CITY 
DELIVERY,  651-58th  Avenue  Court. 
SW.,  Cedar  Rapids,  L\  52404. 
Representative  James  M.  Hodge,  3730 
IngersoU  Ave..  Des  Moines,  lA  50312. 
Lead  certificate  and  Subs  6,  8,  9, 10, 13 
and  17  (acquired  in  No.  MC-f  C-79466): 
(1)  Broaden  motion  picture  films,  film 
accessories,  advertising  material  used  in 
connection  with  the  exhibition  of  such 
films,  newpapers,  magazines  and 
periodical  publications  to  "motion 
pictiu«  films,  film  accessories  and 
printed  matter"  in  lead  and  Subs  8  and 
9;  (2)  change  (a)  Kellogg.  Montezuma, 
Williamsburg  and  Cedar  Rapids,  lA  to 
Jasper,  Poweshiek.  Iowa  and  Linn 
Counties.  lA,  in  lead  (off-route  points  on 
regular  routes),  (b)  Omaha,  to  Douglas 
County,  NE  and  Fulton,  to  Whiteside 
County.  IL.  and  Des  Moines,  to  Polk 
County.  lA.  in  lead  (irregular  route),  (c) 
Des  Moines  Municipal  Airport  at  Des 
Moines,  LA  to  Polk  County.  LA,  in  Subs 
10  and  13,  (d)  Eppley  Airfield  at  Omaha. 
NE  to  Douglas  County,  NE,  in  Sub  13;  (3) 
remove  (a)  size  and  weight  restrictions, 
in  Subs  6,  9  and  17,  (b)  ex-air  restriction, 
in  Subs  10  and  13,  (c)  livestock 
exception,  in  Sub  10. 

MC  147404  (Sub-6)X.  filed  April  14, 
1982.  Applicant:  DONALD  J. 
GETTELFINGER,  d.b.a.  GETTELFINGER 
FARMS.  R.R.  2,  Box  241,  Pahnyra,  IN 
47164.  Representative:  Robert  W.  Loser 
n,  1101  Chamber  of  Commerce  Bldg.,  320 
N.  Meridian  St.,  Indianapolis,  IN  46204. 
Sub  2F  and  Sub  4F.  Broaden:  To  "food 
and  related  products  (except 
commodities  in  bulk)"  fivm  meats,  meat 
products,  meat  by  products,  dairy 
products,  articles  distributed  by  meat 
packinghouses,  and  commodities  used 
by  meat  packers  in  the  conduct  of  their 
business,  except  hides  and  commodities 
in  bulk  (Sub  2F).  and  foodstuffs  except 
in  bulk  (Sub  4F);  Jefferson,  Oldham,  and 
Bullitt  Counties,  KY  and  Floyd,  Clark 
and  Harrison  Counties,  IN  for  Louisville. 
KY  (facilities)  (Sub  2F);  and  Saginaw, 
Lapeer,  St.  Clair  and  Macomb  Counties, 
MI  for  Bridgeport,  Imlay  City  and 
Memphis.  MI  (facilities);  Washington 
County,  MS  for  Greenville.  MS 
(facilities);  Sussex  County,  DE  for 
Millsboro.  DE  (facilities);  and  Los 
Angeles  County.  CA  for  City  of  Industry, 
CA  (facilities)  (Sub  41^;  and  remove 
restriction  in  Sub  2F  to  Tansportation  of 
traffic  originating  at/destined  to  named 
points. 
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MC 150724  (Sub-lO)X.  filed  April  12. 
1982.  Applicant:  DONALD  SANTISI 
TRUCKING  COMPANY.  340  Victoria 
Road.  P.O.  Box  4145.  Youngstown.  OH 
44515.  Representative:  Andrew  F. 
Burkholder,  275  E.  State  St.  Columbus, 
OH  43215.  Permits  MC-143218  (Ml)F 
and  Sub-Nos.  2  (Ml)F.  3F,  and  5F. 
broaden  (1)  hardware,  and  strip  steel,  in 
the  lead,  and  steel  doors  and  steel 
frames,  threaded  rods  and  studs,  and 
parts  for  threaded  rods  and  studs,  in  Sub 
3  to  "metal  products";  books,  magazines, 
periodicals,  and  advertising  matter 
(except  commodities  in  bulk)  to  "printed 
matter  and  advertising  material"  in  Sub 
2;  electric  transformers  and  transformer 
parts,  and  materials,  equipment  and 
supplies  used  in  the  production, 
distribution  or  sale  of  electric 
transformers  (except  commodities  in 
bulk]  to  "machinery,  and  materials, 
equipment  and  supplies  used  in  the 
manufacture  and  distribution  of 
machinery"  in  Sub  5:  (2)  to  between 
points  in  the  U.S.  (except  AK  and  HI) 
under  continuing  contract(8)  with  named 
shippers  in  all  authorities. 

MC  151182  (Sub-2)X.  filed  March  16, 
1982.  Applicant:  K.C.GAl.  TRANSPORT, 
P.O.  Box  9636,  Long  Beach,  CA  90810. 
Representative:  Donald  R.  Hedrick.  P.O. 
Box  4334,  Santa  Ana,  CA  92702.  Sub  IF 
certificate,  remove  (1)  the  restriction 
prohibiting  transportation  of  "household 
goods  as  defined  by  the  Commission," 
from  general  commodities  in  intermodal 
containers;  and  (2)  the  restriction 
limiting  shipments  to  those  "having  an 
immediately  prior  or  subsequent 
movement  by  water." 

MC  151522  (Sub-4)X,  filed  April  8, 
1982.  Applicant:  DIRECT  MOTOR 
EXPRESS,  INC.,  2098  Kellogg  Ave.. 
Memphis,  TN  38114.  Representative: 
Henry  E.  Seaton,  Suite  1024,  425  13th 
Street,  NW.,  Washington.  DC  20004.  Sub 
1  certificate,  broaden  to  countywide 
authority,  as  follows:  Shelby.  Fayette 
and  Tipton  Counties,  TN,  DeSoto, 
Tunica  and  Marshall  Counties,  MS,  and 
Crittenden,  St.  Francis  and  Lee 
Counties.  AR  (Memphis.  TN). 

|FR  Doc  82-12080  Filed  6-3-S2: «.«  un) 
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Motor  Carriers'  Permanent  Authority 
Decistona;  DecishMi-Notice 

The  foUowing  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
special  rule  of  the  Commission's  rules  of 
practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  on  December  31, 1980.  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 1980.  at  45  FR  80109. 


Persons  wishing  to  oppose  an 
application  must  follow  the  rules  imder 
49  CFR  1100.252.  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fit  willing,  and  able  to 
provide  the  transportation  service  or  to 
comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  appUcation.  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  conunon 
control  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV. 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
appbcation  later  become  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entTEints  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right 


Note. — All  applications  are  for  anthority  to 
operate  as  a  motor  comraon  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  earner  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract" 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office,  (202)  Z75-7326. 

Volume  No.  OPl-74 

Decided:  April  21, 1982. 
By  the  Commission.  Review  Board  Na  1. 
Members  Parker.  Chandler,  and  Fortier. 

MC  161510,  filed  April  15. 1982. 
Applicant:  EVARET  G.  WALKER,  7011 
S.E.  Wilshire,  Miiwaukie,  OR  97222. 
Representative:  Evaret  G.  Walker,  P.O. 
Box  87,  7349  Old  Pac.  Hwy.  So.,  Kalama. 
WA  98625;  (206)  673-387a  Transporting 
food  and  other  edible  products  and 
byproducts  intended  for  human 
consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertdizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

MC  161511,  filed  April  15, 1982. 
Applicant  CONTINENTAL  BORDERS 
EXPRESS.  INC..  1231  Mandalay  Street 
Ontario,  CA  91764.  Representative: 
Barry  Weintraub,  Suite  510,  8133 
Leesbuig  Pike.  Vienna,  VA  22180;  (703) 
442-8330.  Transporting,  for  or  on  behalf 
of  the  United  States  Government 
general  commodities  (except  used 
household  goods,  hazardous  or  secret 
material,  and  sensitive  weapons  and 
munitions),  between  points  in  the  U.S. 
(except  AK  and  HI). 

MC  161521.  filed  April  15. 1982. 
Applicant:  MERLYN  E.  AND 
JACQUALINE  L  MAAS.  d.b.a.  MERJAC 
ENTERPRISES,  N.  4024  Madison  St. 
Spokane,  WA  99205.  Representative:  Jim 
Pitzer,  15  S.  Grady  Way,  Suite  321, 
Renton,  WA  98055-3273,  (206)  235-1111. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

Volume  No.  OP2-B5 

Decided:  April  26, 1982. 
By  the  Commission,  Review  Board  No.  1, 
Members  Paricer,  Chandler,  and  Fortier. 

MC  161052,  filed  March  16, 1982. 
Applicant:  KEIHIN  AMERICA 
CORPORA'nON,  5300  West  83rd  Street 
Los  Angeles.  CA  90045.  Representative: 
David  A.  Livdahl.  555  South  Flower 
Street  Suite  43ia  Los  Angeles.  CA 
90045.  As  a  broker  of  general 
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conwmdities  (except  houfehold  goods), 
between  points  in  the  U.S.  (enxpt  AK 
and  HI). 

Vokme  No.  OPS-M 

Decided:  April  23. 1982. 
By  the  Commission,  Review  Board  Na  S. 
Members  Krock.  Joyce,  and  OoweU. 

MC  161468,  filed  Apnl  12. 1982. 
Applicant:  WILLIAM  C.  HEWISH.  JR.  & 
DENNIS  P.  WARDS  d.b.a.  H  &  W 
ASSOCIATES,  INC  2307  Briston  Pk.. 
Croydon.  PA  19020.  Representative: 
William  C.  Hewi^  Jr.  (same  adtfress  as 
applicant),  215-785-554S.  As  a  brtdcer  of 
general  commodities  (except  used 
household  goods),  between  points  in  the 
U.S.  (except  AK  and  m). 

MC  161489.  filed  April  13. 1982. 
Applicant:  CLIPPER  EXPRESS 
COMPANY.  3401  West  Pershing  Rd., 
Chicago,  IL  60632.  Representative: 
Charles  A.  Webb.  1828  L  St,  NW..  Suite 
1111.  Washington,  DC  20036.  (202)  822- 
8200.  As  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  the  U.S. 

Voham  Na  OPS-SS 

Decided  April  27. 1982. 
By  the  Commission.  Review  Board  No.  3. 
Meml>er8  Krock.  Joyce,  and  Dowefl. 

MC  161558,  filed  Apnl  19. 1962. 
Applicant;  SPURT  MESSENGER 
SERVICE,  INC  831  3rd  Ave..  New  York. 
NY  10022.  Representative:  Michael  R. 
Werner.  241  Cedar  Lane,  Teaneck.  N] 
07686  (201)  836-1144.  Transporting 
shipments  weighing  100 pounds  or  less  if 
transported  in  a  motor  vehicle  in  which 
no  one  padcage  exceeds  100  poonds. 
between  points  in  the  U.S.  (except  AK 
and  HI). 

Agatha  L.  Mergenovich. 
Secretary. 

|FR  Doc  B2-UD5t  FIM  S-a-tt:  ktf  an) 
BILUNOOOOE  7036-ei-U 


Motor  Carriers;  Permanent  Aulttortty 
Decisions,  Decision-Notice 

The  folkTwing  applications,  filed  on  or 
after  Febraarjr  9, 1961,  are  governed  by 
special  rule  of  the  Conumsaion's  rales  of 
practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  of  December  31. 1980.  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Regialar  issue  of 
December  3, 1900,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  110a252.  A  copy  of  any 
appiicatton,  including  all  supportinf 
evidence,  can  be  obtained  fron 
applicant's  r^resentative  upon  request 


and  paymeat  to  applicant's 
represeotative  of  SlO.Oa 

Amendments  to  the  request  for 
authority  are  not  allowed.  Scune  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  die 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

Witii  the  exception  of  thoae 
applications  involving  dnly  noted 
problems  (e.g.,  unresolved  common 
control  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  eadi 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  4a  Subtitle  IV, 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  afiiecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conspiration  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication,  (or,  if  the 
application  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  dnly 
noted  problems)  and  will  remain  in  fall 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  TTie 
unopposed  apptications  involving  new 
entrants  w31  be  subject  to  itte  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  wiH  be 
issued.  Once  this  compliance  is  met,  the 
authority  wiH  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  id  the  aatbority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Nflta. — All  apidications  are  for  authority  to 
operate  as  a  motor  commoo  carrier  is 
interstate  or  foreign  cofmaerce  over  irregular 
routes,  unless  noted  otherwise.  Aptplications 
for  motor  contract  carrier  aatbority  are  those 
where  service  ia  for  a  named  siiipper  "aader 
contract". 

Please  direct  statu*  tequires  to  the 
Ombudsman's  Offlce,  (202)  275-7S26. 
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Decided.  April  23. 19B2. 
By  the  Commissioo  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  2B61  (Sab-19),  filed  April  19. 19^ 
Applicant  INDIAN  TRAILS. 
INCORPORTED.  109  E.  Comstock  St.. 
Owosso.  MI  48867.  Representative:  J.  G. 
Dail.  Jr.,  P.O.  Box.  LL.  McLean.  VA 
22101:  (70S)  8e3-305a  Transporting 
passengers  and  their  baggage,  in  the 
same  vehicle  with  paasengers,  in  charter 
operabons,  between  points  in  the  U.S. 
(except  HI),  under  ctrntinuing  contract(s) 
with  Scheffler's  Four  Seasons  Tours, 
Inc.,  of  Saginaw,  ML 

MC  74681  (Snb-17),  filed  April  7, 1982. 
Apphcant  STEVENS  VAN  LINES,  INC., 
121  South  Niagara  St.,  Sagtaiaw,  MI 
48602.  Representative:  Robert  J. 
Gallagher,  1000  Connecticut  Ave.  NW.. 
Suite  1200.  Washington,  DC  20036;  (202) 
785-0024.  Transporting  household  goods, 
between  points  in  AL,  AZ,  AR,  CA,  CO, 
CT,  DE,  PL,  GA,  ID,  IL,  IN,  L\,  KS,  KY, 
LA,  ME.  MD,  MA,  ML  MN,  MS,  MO,  MT, 
NE.  NV.  NH.  NJ,  NM,  NY,  NC,  ND,  OH. 
OK.  OR.  PA.  RI,  SC,  SD.  TN.  TX,  UT. 
VA.  WA.  WV.  WI.  WY.  and  DC. 

MC  111941  (Sub-44),  filed  April  19, 
1982.  Applicant:  PIERCETON     - 
TRUCKING  COMPANY.  INC.,  P.O.  Box 
233,  Laketon.  IN  46943.  Representative: 
Norman  R.  Garvin,  1301  Merchants 
Plaza,  East  Tower,  Indianapolis,  IN 
46204-3491:  (317)  638-1301.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives  and  household  goods), 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(s) 
with  L.  B.  Foster  Company,  of  Doraville. 
GA. 

MC  144630  (Sub-66),  filed  April  16, 
1982.  A{>plicant:  STOOPS  EXPRESS. 
INC.,  P.a  Box  287,  Anderson.  IN  46015. 
Representative:  Donald  W.  Smith,  P.O. 
Box  40248.  Indianapolis.  IN  46240;  (317) 
846-6655.  Transporting  genera/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  J.  A.  Tucker 
Company,  of  Westville,  NJ. 

MC  146010  (Sob^),  filed  April  15, 
1982.  Applicant  MOTCm  CARGO 
TRANSPORT  CORP..  21  D'Shibe 
Terrace,  Vineland,  NJ  0B36a 
Representative:  Michael  R.  Werner.  241 
Cedar  Lane,  Teaneck,  Nj  07666:  (201) 
836-1144.  Transporting  jeneAz/ 
commoditiea  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  NJ  and  PA,  on  the  one  hand.  and.  on 
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the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

MC  147770  (SuM,  filed  April  19. 
1982.  Applicant  WEST  AMERICAN 
TRANSPORT,  INC..  1260  West  North 
Temple,  Salt  Lake  City.  UT  84116. 
Representative:  Mark  K.  Boyle,  Suite 
400, 10  West  Broadway  Building,  Salt 
Lake  City,  UT  84101:  (801)  363-3550. 
Transporting  rubber  and  plastic 
products,  metal  products,  and 
machinery  and  parts,  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  Baker 
Mining  and  Equipment  Company,  of  Salt 
Lake  City,  UT. 

MC  148440  (Sub-5).  filed  April  16. 
1982.  Applicant:  LEIBY  S.  HALL.  d.b.a. 
TCF  INDUSTRIES.  525  North  Franklin 
St..  Decatur.  IL  62523.  Representative: 
Robert  T.  Lawley,  300  Reisch  Bldg., 
Springfield,  IL  62701;  (217)  544-546a 
Transporting  materials,  equipment,  and 
supplies  used  in  the  manufacture  of 
earthmoving,  construction  and  material 
handling  machines  and  engines, 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(8) 
with  Caterpiller  Tractor  Co..  of  Peoria. 
IL 

MC  148620  (Sub-9).  filed  April  6. 1982. 
Appbcant:  K.G.L  CONTRACTING 
SERVICES,  INC.,  P.O.  Box  8202. 
Pembroke  Pines.  FL  33024. 
Representative:  Robert  W.  Gerson,  1400 
Candler  Building.  127  Peachtree  Street, 
NE..  Atlanta,  GA  30043;  (404)  658-8045. 
Transporting  general  commodities 
(except  household  goods  as  defined  by 
the  Commission  and  classes  A  and  B 
explosives),  between  points  in  the  U.S., 
under  continuing  contract(s)  with  United 
Freight,  Inc.,  of  Morrow,  GA. 

MC  149351  (Sub-5),  filed  April  19. 
1982.  Applicant  HEYMAN  TRUCKING. 
INC..  Box  97.  212  Mulberry  SL,  Stephens 
City,  VA  22655.  Representative:  Edward 
N.  Button,  635  Oak  Hill  Ave.. 
Hagerstown.  MD  21740;  (301)  739-4860. 
Transporting  vending  machines, 
between  points  in  Jefferson  and 
Berkeley  Counties,  WV,  and 
Washington  County,  MD,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI). 

MC  150901  (Sub-19),  filed  April  6, 
1982.  Applicant  EQUITY 
TRANSPORTATION  COMPANY.  INC.. 
9744  E.  Fulton  Rd..  Ada.  MI  49301. 
Representative:  Edward  Malinzak,  900 
Old  Kent  Bldg..  Grand  Rapids.  MI  49503; 
(616)  459-6121.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  and  commodities  in 
bulk),  between  points  in  the  U.S.,  under 
continuing  contract(8)  with  United 
Freight,  Inc.,  of  Morrow,  GA. 


MC  150561  (Sub-2).  filed  April  16. 
1982.  Applicant  LAW-TON  TRUCKING 
CORP..  7  Cedar  Crest  Drive,  Dix  Hills, 
NY  11746.  Representative:  Donald  W. 
Smith,  P.O.  Box  40248,  Indianapolis,  IN 
46240;  (317)  846-6655.  Transporting  such 
commodities  as  are  dealt  in  by  drug 
stores,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(s)  with  Selective  Promotions, 
Ltd.,  of  Farmingdale,  NY. 

MC  154541  (RepubUcation),  filed  May 
4, 1981.  previously  noticed  in  the  Federal 
Register  issue  of  May  21, 1981. 
Applicant  SEA  ISLAND  STAGES  OF 
BEAUFORT/HILTON  HEAD.  P.O.  Box 
4031.  Beaufort  SC  29902. 
Representative:  D.  R.  Wismer.  605  Broad 
River  Drive.  Beaufort,  SC  29902;  (803) 
524-0393.  Transporting  passengers  and 
their  baggage,  in  the  same  vehicle  with 
passengers,  in  special  and  charter 
operations,  between  Hilton  Head,  SC, 
on  the  one  hand,  and,  on  the  other, 
points  in  FL,  GA.  LA,  MD,  NC,  TN,  and 
VA.  Condition:  Issuance  of  a  certificate 
in  this  proceeding  shall  cancel 
certificate  issued  October  22, 1981. 

Note. — ^The  purpose  of  this  republication  is 
to  clarify  the  territory  description. 

MC  159390.  filed  April  16. 1982. 
Applicant:  WINTHER  TRANSPORT. 
INC.,  3380  Edward  Ave..  Santa  Clara, 
CA  95050.  Representative:  James  Robert 
Evans,  145  W.  Wisconsin  Ave..  Neehah. 
WI 54956:  (414)  722-2848.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
ihe  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Liberty  Vinyl 
Corporation,  of  Santa  Clara,  CA. 

MC  161450.  filed  April  15, 1982. 
Applicant  ROBERTSON  FACTORIES. 
INC..  33  Chandler  Ave.,  Taunton,  MA 
02780.  Representative:  Charles  E. 
Southwell,  (same  address  as  apphcant) 
(617)  823-5141.  Transporting  genera/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  Cameo 
Curtain  Company  of  New  Bedford,  MA, 
Mt  Hope  Finishing  Company,  of  Butner, 
NC,  and  Polylok  Corporation,  of  New 
York,  NY. 

MC  161520,  filed  April  15. 1982. 
Applicant:  PRO  CARTAGE.  INC..  8 
Greek  Lane,  Edison,  NJ  08817. 
Representative:  Michael  R.  Werner,  241 
Cedar  Lane,  Teaneck,  NJ  07666;  (201) 
836-1144.  Transporting  p/a£^2°c 
materials,  between  points  in  NY,  NJ,  CT, 
RI.  MA,  PA,  NC,  SC  IL,  OH.  IN.  FL,  MD 
andGA. 

MC  161530,  filed  April  15, 1982. 
Apphcant  RAIDER  TRUCKING,  INC 


3621  West  Dailey.  Hioenix  AZ  85023. 
Representative:  A.  Michael  Bernstein, 
1441  E.  Thomas  Rd.,  Phoenix.  AZ  80514; 
(602)  264-4891.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
tire  stores,  between  points  in  the  U.S. 
(except  AK  and  HI),  imder  continuing 
contract(s)  with  Goodyear  Tire  & 
Rubber  Company,  of  Akron,  OH  "" 

MC  16157a  filed  April  19. 1982. 
Applicant  LARSON  BROTHERS 
INCORPORATED.  350  Hartford  Avenue, 
Wethersfield.  CT  06109.  Representative: 
John  E.  Fay,  663  Maple  Avenue. 
Hartford,  CT  06114;  (203)  525-2661. 
Transporting  steel  products,  between 
East  Hartford,  CT,  on  the  one  hand,  and, 
on  the  other,  points  in  CT,  MA,  ME,  NH, 
RL  and  VT,  under  continuing  contract(s) 
with  Repubhc  Steel  Corporation,  of 
Massillon,  OR 

Vohime  No.  OP2-83 

Decided:  April  23. 1982. 
By  the  Commission.  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  150103  (Sub-18).  filed  April  12, 
1982.  Applicant:  SCHWEIGER 
INDUSTRIES.  INC..  116  West 
Washington  SL.  Jefferson,  WI  53549. 
Representative:  Wayne  W.  Wilson,  150 
East  Oilman  St.  Madison,  WI  53703; 
608-256-7444.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  and  distributors  of 
polyester,  cotton,  and  fiberglass 
products,  between  points  in  Cook 
County.  IL,  on  the  one  hand,  and,  on  the 
other,  points  in  the  U.S.  (except  AK  and 
HI). 

MC  150683  (Sub-3),  filed  April  14, 
1982.  Apphcant  GEORGE  FANCSAL. 
148  Grandview  Ave..  Conneaut  OH 
44030.  Representative:  J.  A.  Kundtz,  1100 
National  City  Bank  Bldg..  Cleveland,  OH 
44114;  216-566-5639.  Transporting 
chemicals  and  related  products  and 
clay,  concrete,  glass  and  stone  products, 
between  points  in  Ashtabula  County, 
OH,  and  points  in  TX. 

MC  150803  (Sub-2).  filed  April  6, 1982. 
Apphcant  T.  W.  KOEGER  TRUCKING. 
1200  S.  Main.  WiUiamsville,  MO  63967. 
Representative:  Gerald  K.  Gimmel.  Suite 
200.  444  N.  Frederick  Ave.,  Gaithersburg. 
MD  20877;  301-840-8565.  Transporting 
charcoal,  between  points  in  Butler  and 
Carter  Counties,  MO,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

MC  151173  (Sub-13),  filed  April  16, 
1982.  Apphcant:  HAR-BET,  INC.,  7200 
Tare  Blvd.,  P.O.  Box  855,  Jonesboro.  GA 
30255.  Representative:  O.  L  Godfirey,  Jr. 
(same  address  as  apphcant),  404-478- 
4115.  Transporting  general  commodities 
(except  classes  A  and  B  explosives. 


19246 


Federal  Register  /  Vd.  47.  No.  86  /  Tuesday,  May  4,  1982  /  Notices 


household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HT],  under  contimring 
contractfs)  with  Warren/Sherer  Division 
of  Kysor  Industrial  Corporation,  of 
Conyers,  GA. 

MC  151253  (Sub-2),  Sled  April  5, 1982. 
Applicant  TRI-STATE  TRANSPORT, 
INC.,  322  Grange  Road,  P.O.  Box  4054, 
Port  Wentworth,  GA  31407. 
Representative:  James  P.  Gates  (same 
address  as  appUcant],  (912)  964-9002. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  the  ports  and  port  cities 
of  Charieston,  SC,  Jacksonville,  FL  and 
Savarmah,  GA.  on  the  one  hand,  and,  on 
the  odier,  points  in  AL.  FL.  GA.  KY,  MS, 
NC,  SC.  TN.  and  VA. 

MC  153723  (Sub-9),  filed  March  23, 
1982.  Applicant:  A  &  M  ENTERPRISES. 
ffJC.  P.O.  Box  884,  Springdale,  AR 
72764.  Representative:  Don  Garrison. 
P.O.  Box  1065,  Fayetteville,  AR  72702; 
(501)  521-8121.  Transporting  attic 
stairways,  pocket  doorframes,  attic 
fans  and  metal  stampings,  food  and 
related  products,  aluminum  ventilators, 
roof  louvers,  turbines,  and  shutters, 
between  points  in  Pulaski  County,  AR, 
on  the  one  hand,  and,  on  the  odier, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  159502,  filed  April  12. 1982. 
Applicant  BRAY  TRUCKING.  INC.  P.O. 
Box  562.  Big  Piney.  WY  83113. 
Representative:  Frank  Bray  (same 
address  as  applicant).  307-276-3346. 
Transporting  machinery,  equipment, 
materials,  and  supplies,  used  in.  or  in 
connection  with  the  discovery, 
development,  prooaction.  refining, 
manufactmr,  processing,  storage, 
transmission  and  distribution  of  natural 
gas  and  petroleum  and  their  products 
and  by-products,  and  the  dismantling. 
moving  and  setting-up  of  rigs,  between 
points  in  WY,  CO.  ID,  MT,  NE.  NV.  NM, 
ND,  SD,  KS,  OK,  TX.  and  UT.  mider 
continuing  contract(s)  with  (a)  Hag«nan 
Anchor  &  Testing  Ser.  For  Woods  Pet 
Corp.,  (b)  Moba  Oil  Corp.,  (c)  Woods 
Petr.  Corp.,  all  of  Big  Piney,  WY,  (d) 
Helmrick  ft  Payne.  Inc.  of  Oklahoma 
City,  OK.  and  (e)  J.  B.  Roden  Drilling  Co.. 
of  Mills,  WY. 

MC  161342,  filed  April  2. 1982. 
Applicant  SPECIALIZED  TRANSPORT 
INTERNATIONAL.  INC.  5  Augusta 
Drive,  Seguin,  TX  78155.  Representative; 
Robert  J.  Brooks,  1828  L  St.  NW.,  Suite 
1111.  Washington,  DC  20038;  (202)  486- 
38B2.  Transporting  Machinery  and  sach 
commodities  as  are  used  in  the 
manufacture  and  distribution  of 
machiBery,  between  points  in  tlie  U3., 
under  a  contkraing  contract(s)  witfi 


Montgomery  Elevator  Company,  of 
McKinney.  TX. 

MC  161363,  filed  April  5, 1982. 
Apphcant  SOUTH  CENTRAL 
TRUCKING,  135  Post  Rd.,  Anchorage. 
AK  99501.  Representative:  L  L 
Fairbanks  (same  address  as  applicant), 
907-279-0414.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
AK. 

MC  161372.  filed  AfH^l  18. 1982. 
Applicant  EXHIBIT  BILDERS,  INC 
TRUCKING  DIVISION,  9109  Premier 
Row,  Dallas,  TX  75247.  RepresenUtive: 
E.  Larry  Wella,  P.O.  Box  45538,  Dallas. 
TX  75245;  214-358-3341.  Transporting 
trade  show  exhibits,  between  points  in 
the  U.S.  (except  AK  and  HI). 

Volume  Na  OP2-84 

Decided:  April  21, 1982. 
By  the  Commission,  Review  Board  Na  1, 
Mentbers  Parker,  Chandler,  and  Fortier. 

MC  141093,  (Sub-2),  filed  April  1. 1982. 
Applicant  BERKSHIRE  BULK  SERVICE. 
INC.,  The  Port  of  Albany,  Albany. 
Representative:  Neil  D.  Breslin,  11  N. 
Peari  St,  Albany,  NY  12207;  (518)  434- 
1136.  Transporting  flour,  semolina,  and 
wheat  midds,  between  points  in  Albany 
County,  NY,  on  the  one  hand,  and,  on 
the  oAer.  points  in  MA.  NH.  NJ.  PA,  Rl 
VT.  CT.  ME  and  NY. 

MC  141443,  (Sub-70).  filed  April  1, 
1982.  Applicant  JOHN  LONG 
TRUCKING,  INC,  1030  East  Dentoo. 
Sapu^,  OK  74066.  Representative: 
Wilbum  L  Williamson.  Suite  107.  50 
Classen  Ctr..  5101  North  Classen  Blvd., 
Oklahoma  Qty,  OK  73118;  (405)  848- 
7946.  Transporting  food  and  related 
products,  between  points  in  Custer 
County,  OK.  on  the  one  hand.  and.  on 
the  other,  points  in  AZ,  CA,  CO,  NM  and 
TX. 

MC  152972.  {Sub-l],  filed  April  1. 1982. 
AppUcant  BARRY  R.  HAYNES.  4146  E. 
Williamson  Rd,  Marion.  NY  14505. 
Representative:  Barry  R.  Haynes  (same 
address  as  applicant)  (315)  02fr-5108. 
Transporting  rubber  and  plastic 
products  between  points  in  the  VS. 
under  continuing  contract(s)  with 
Commodore  Plastica  Inc,  of  Holoomb. 
NY. 

MC  159902.  fifed  April  1, 1962. 
Applicant  PRANK  BACA,  122  Los 
Ranchos  Road,  NW.,  Alburqucrqne,  NM 
87107.  Representative;  Prank  Baca  (same 
address  as  applicant)  (5(K)  896-1277. 
Transporting  ores  and  minerals, 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  coatr«::t(s) 
with  9t  Cload  Kfedng  Co,  and  San 


Pedro  Mining  Corp.,  of  Alburquerqus, 
NM. 

MC  161213,  filed  March  25. 1982. 
Applicant  MID  COLUMBL\  MOTOR 
FREIGHT,  INC.,  2840  W.  Cascade,  Hood 
River,  OR  97031.  Representative:  Pfai% 
G.  Skofstad,  529  &  E.  Grand  Ave, 
Portland.  OR  97214;  (503)  239-4157. 
Transporting  geaeral  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  Multnomah. 
Hood  River  and  Wasco  Counties,  OR. 
and  Klickitat  Skamania  and  Yakima 
Counties,  WA. 

Volume  Na  OP2-M 

Decided:  April  26, 1982. 
By  fte  Connnission,  Review  Board  No.  1, 
Members  Parker.  Chandler,  and  Fortier. 

MC  146213,  (Sub-18),  filed  April  5, 
1982.  Apphcant  WISCONSIN  FARM 
LINES,  LTD,  P.O.  Box  76,  Wisconsin 
Dells,  WI  53965.  Representative:  Stanley 
C.  Olsen,  Jr..  5200  Willson  Road.  Suite 
307.  Edina,  MN  55424;  (612)  927-6855. 
Transporting  such  commodities  as  are 
dealth  in  or  used  by  hardware  and  farm 
supply  stores  and  surplus  merchandise 
liquidators,  between  points  in  WY,  on 
the  one  hand.  and.  on  the  other,  points 
in  the  U.S.  (including  AK.  but  excluding 
HI). 

MC  151142  (Sub-8).  filed  April  5. 1982. 
Applicant:  H  &  H  TRANSPORTATION. 
INC,  1425  E.  Main  Street,  Newark,  OH 
40035.  Representative:  R  Neil  Garson. 
3251  Old  Lee  Highway,  Fairfax,  VA 
2203a  (703)  691-0900.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S..  under  continuing  contract(s) 
with  Avon  Products.  Inc,  of  New  York, 
NY. 

Volume  No.  OP4-151 

Decided:  April  2S.  1982. 
By  the  Conuiussioa.  Review  Board  Na  2. 
Members  Carleton.  Fisher,  and  Williams. 

MC  134027  (Sub-l).  filed  March  29. 
1982.  Applicant:  BEUCNAP  &  STORAGE 
OF  SAN  ANTONIO.  INC  7902  Webbles 
Dr.,  San  Antonio.  TX  78218. 
Representative:  David  Eari  Tinker,  1000 
Connecticut  Ave,  NW,  Suite  1112. 
Washingtm.  DC  20036;  (202)  887-5668. 
Transporting  household  goods,  furniture, 
and  fixtures,  between  points  in  TX,  on 
the  one  hand,  and.  on  the  other,  pointi 
in  the  U.S. 

MC  143776  (Sub-49).  filed  April  2a 
1982.  Applicant  CD3, 
INCORPORATED,  155  Spaukling  Ave, 
SB,  Grand  Rapids.  WQ  40SO8. 
Representative:  C  Michael  Tubbs  (same 
address  as  applicant)  (800)  253-9527. 


Jederal  Reggter  /  Vol.  47.  No.  86  /  Toesday.  May  4.  1982  /  Notices 


19247 


Transporting  food  and  related  products, 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(s) 
with  Spartan  Stores,  Incorporated,  of 
Grand  Rapids,  MI. 

MC  144617  [Sub-2).  filed  April  20. 
1982.  Applicant  AUSTIN  TRUCKING 
COMPANY.  INC..  14  W.  Morgan  SU 
Austin.  IN  47102.  Representative: 
Donald  W.  Smith,  P.O.  Box  40248. 
Indianapolis,  IN  46240:  (317)  646-6655. 
Transporting  food  and  related  products. 
between  points  in  the  U.S.  (except  AF 
and  HI),  under  continuing  contract(s) 
with  Hunt- Wesson  Foods,  Inc.,  of 
Fullerton,  CA. 

MC  146957  (Sub-3).  filed  April  20, 
1982.  Applicant:  DAOANO  A.  SANTOa 
d.b.a.  CONNECTICUT  AIRPORT 
SERVICE,  17  Fairfield  Ave..  Danbury. 
CT  06810.  Representative:  John  E.  Fay, 
663  Maple  Ave..  Hartford,  CT  06114. 
(203)  525-2661.  Transporting  po5se/^ers 
and  their  baggage,  in  charter  operations, 
between  Bethel,  Bridgewater, 
Brookiield,  New  Fairfield,  Newtown. 
Redding.  Ridgefield,  Weston,  Danbury. 
Naugatuck,  Waterbury.  and  Bridgeport 
CT.  La  Guardia  and  John  F.  Kennedy 
Airport,  NY,  and  Newark  International 
Airport.  NJ,  on  the  one  hand,  and  on  the 
other,  points  in  the  U.S.  on  and  east  of  a 
line  beginning  at  the  mouth  of  the 
Mississippi  River,  and  extending  along 
the  Mississippi  River  to  its  junction  with 
the  western  boundary  of  Itasca  County, 
MN,  then  northward  along  the  western 
boundaries  of  Itasca  and  Koochiching 
Countries,  MN,  to  the  International 
boundary  line  between  the  U.S.  and 
Canada. 

MC  148787  (Sub^S),  filed  April  20, 
1982.  Applicant  HOME  DELIVERY 
CORPORATION,  422  N.  27th  St., 
Milwaukee,  WI  5320&  Representative: 
Lawrence  P.  Kahn,  633  W.  Wisconsin 
Ave.,  Milwaukee,  WI  53203,  (414)  276- 
2260.  Transporting  such  commodities  as 
are  dealt  in  or  used  by  manufacturers 
and  distributors  of  toilet  preparations, 
between  Glenview  and  Morton  Grove, 
IL,  on  the  one  hand,  and.  on  the  other, 
points  in  Brown  and  Outagamie 
Countries,  WL  under  continuing 
contract(8)  with  Avon  Products.  Inc  of 
Morton  Grove.  IL  CONDITION;  The 
person  or  persons  who  appear  to  be 
engaged  in  common  conbxtl  of  another 
regulated  carrier  must  either  file  an 
application  under  49  U.S.C  11343(A)  or 
submit  an  affidavit  indicating  why  such 
approval  is  unnecessary  to  the 
Secretary's  office.  In  order  to  expedite 
issurance  of  any  authority  please  submit 
a  copy  of  the  affidavit  or  proof  of  filing 
the  application(s)  for  common  control  to 
team  4,  Room  2410. 


MC  149397  (Sub-4),  filed  April  21. 
1982.  Applicant:  HELEN  REAGAN. 
d.b.a.  SOUTHEAST  TRUCKING 
COMPANY.  8418  Tallmadge  Rd, 
Ravenna.  OH  44268.  Representative: 
William  P.  Jackson.  Jr.,  3426  N. 
Washington  Blvd..  P.O.  Box  124a 
Arlington,  VA  22210;  (703)  525-405a 
Transporting  building  materials, 
between  points  in  OH,  on  the  one  hand, 
and.  on  the  other,  points  in  IL  and  IN. 

MC  157547,  filed  April  19, 1982. 
Applicant:  BELMONT  ENTERPRISES, 
INC.,  10203  Prospect  Rd..  Forestville,  NY 
14062.  Representative:  Jack  A.  Belmont 
(same  address  as  appUcant):  (716)  965- 
2553.  Transporting  grease  and  oil 
lubricants,  between  points  in  the  U.S., 
under  continuing  contract(s)  with 
Battenfeld  American.  Ina.  of  Buffalo, 
NY. 

MC  158967  (Sub-1).  filed  April  2a 
1982.  Applicant  SDR  CONTRACTING. 
INC..  1795  Lexington  Ave.  So.,  Mendota 
Heights.  MN  55118.  Representative: 
Samuel  Rubenstein,  P.O.  Box  5, 
MinneapoHs,  MN  55440;  (612)  542-1121. 
Transporting  pulp,  paper  and  related 
products,  between  points  in  the  US. 
(except  AK  and  HI),  under  continuing 
contract(s)  with  American  Thermcell 
Insulation,  of  Anoka,  MN. 

MC  160797.  filed  April  19, 1982. 
Applicant  J.  KUHOLSKI  &  SON.  3728 
Cumberland  Rd.,  Erie,  PA  16510. 
Representative:  John  C.  Kuholski  (same 
address  as  applicant);  (814)  899-4678. 
Transporting  doors  and  related 
hardware,  between  Erie,  PA,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  writh  Fenestra, 
Div.  of  the  Marmon  Group  Ina.  of  Erie, 
PA. 

MC  161577,  filed  April  20, 1982. 
Applicant  WESTERN  STATES 
TRANSPORT  SERVICE,  580  North 
Main,  Centerville,  UT  84014. 
Representative:  Rick  J.  Hall,  P.O.  Box 
2465.  Salt  Lake  Qty.  UT  841ia  (801) 
531-1777.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
comnKxlities  in  bulk),  between  points  in 
UT.  BO.  CO.  WY.  and  NV. 

Volume  Na  OP&-(M 

Decided:  April  27, 1982. 

By  the  Commission.  Reivew  Board  No.  3, 
memliers  Krack.  Joyce,  and  DowcQ. 

W-1348,  filed  April  14, 1982. 
Applicant  PORT  EVERGLADES 
TOWING.  INC.,  1900  S.E.  17th  St 
Causway.  P.O.  Box  13038,  Port 
Everglade*  Station.  Fort  Lauderdale,  FL 
33316.  Representative:  Milton  B. 
Whitfield,  2101  L  St.,  N.W..  Washington, 


DC  20037:  202-828-2252.  Using  towing 
vessels  to  move  space  vehicles, 
component  parts,  hardware  and  test 
equipment,  towed  on  Government 
owned  or  supplied  barges,  for  or  on 
behalf  of  the  United  States  Government, 
between  those  points  in  the  U.S.  (except 
AK  and  HI),  located  on  navigable 
waterway*,  oceans,  gulfs,  and  rivers, 
under  continuing  contract(s)  with 
NASA. 

Not« — Thi«  application  contemplates 
operabons  which  should  result  in  decreased 
energy  consumption  in  comparison  with 
existing  energy  consumption  in  the  affected 
area.  To  the  extent  traffic  will  be  diverted 
from  existing  transportation  modes,  greater 
energy  efficiencies  may  be  obtained  without 
disruption  to  existing  patterns  of  energy 
distribntion  or  to  development  of  energy 
resources.  The  appUcation  is,  in  all  respects, 
consistent  with  prevailing  goals  and 
objectives  of  the  National  Energy  Policy. 

MC  41098  (Sub-76),  filed  April  14, 
1982.  Applicant  GLOBAL  VAN  LINES. 
O^C.  One  Global  Way,  Anaheim,  CA 
92803.  Representative:  Alan  F. 
Wohlstetter.  1700  K  St,  NW.. 
Washington.  DC  20006;  (202)  833^8884. 
Transporting  household  goods  between 
points  in  the  U.S„  under  continuing 
contract(8)  with  General  Mills,  Inc..  of 
Minneapolis,  MN,  and  its  subsidiary. 
Red  Lobster  Restaurants  of  Atlanta.  GA. 

MC  123279  {Sub-14).  filed  April  16, 
1982.  Applicant  CHARTER  EXPRESS. 
INC.,  8418  Tallmadge  Rd.,  Ravenna.  OH 
44266.  Representative:  William  P. 
Jackson,  Jr.,  3426  N.  Washington  Blvd.. 
P.O.  Box  1240.  Arlington,  VA  22210;  703- 
525-'405a  Transporting  building 
materials,  between  Chicago.  IL. 
Elizabeth,  NJ,  Pasadena.  TX.  Los 
Angeles  and  Sacramento,  CA,  and 
points  in  Summit  and  Portage  Counties. 
OH.  on  the  one  hand,  and.  on  the  other, 
points  in  the  US.  (except  AK  and  HI). 

MC  134638  (Sub-5),  filed  April  20, 
1982.  Applicant:  MID-WEST  TRUCK 
LINES,  LTD.,  1216  Fife  St.,  Wiimipeg, 
Manitoba,  Canada.  Representative: 
James  E.  Ballenthin,  630  Osbom  Bldg.. 
St  Paul.  MN  55102;  (612)  227-7731. 
Transporting  food  and  related  products 
(except  commodities  in  bulk),  between 
ports  of  entry  on  the  international 
boundary  line  between  the  United 
States  and  Canada,  on  the  one  hand, 
and,  on  the  other,  points  in  the  US. 
(except  AK  and  HI). 

MC  140418  (Sub-3),  filed  April  2a 
1982.  Applicant:  E.  L  M.  ENTERPRISES, 
INC  1006  Carroll  St.  East  Chicago,  IL 
46312.  Representative:  Arnold  L  Burice. 
180  North  LaSalle  St.  Chicago.  IL  60601: 
312-332-5106.  Transporting  commodities 
in  bulk,  between  points  in  Elkhart 
County.  IN.  on  the  one  hand.  and.  on  the 
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other,  points  in  CO,  CT,  DE.  FL.  GA,  ME, 
MD.  MA,  MT.  NH.  NM.  NJ.  NY.  NC.  RI. 
SC,  VT,  and  WY. 

MC  141318  (Sub-20),  filed  April  20, 
1982.  Applicant:  WEATHER  SHIELD 
TRANSPORTATION,  LTD.,  P.O.  Box 
LTD.,  Medford.  Wl  54451. 
Representative:  Robert  S.  Lee,  1600  TCP 
Tower,  Minneapolis,  MN  55402;  612- 
333-1341.  Transporting  building 
materials,  between  points  in  Sawyer 
County,  WI,  on  the  one  hand.  and.  on 
the  other,  points  in  the  U.S.  (including 
AK  but  excluding  HI). 

MC  141878  (Sub-16),  filed  April  19. 
1982.  Applicant:  DIRECT  COURIER. 
INC.,  6310  C  Gravel  Ave..  Fleet 
Industrial  Pk.,  Alexandria,  VA  22310. 
Representative:  DeanN.  Wolfe,  Suite 
200,  444  N.  Frederick  Ave.,  Gaithersburg, 
MD  20877;  301-840-8565.  Transporting 
farm  products,  between  points  in  the 
U.S.  (except  AK  and  HI). 

MC  145059  (Sub-11),  filed  April  19. 
1982.  Applicant:  SPINELLI  BROS. 
TRUCKING.  INC..  55  South  Wade  Blvd.. 
Nillville.  NJ  08332.  Representative: 
Robert  B.  Pepper,  168  Woodbridge  Ave.. 
Highland  Park,  NJ  08904;  201-572-5551. 
Transporting  food  and  related  products, 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  149489  (Sub-3),  filed  April  13, 
1982.  Applicant:  WITTE  BROS.,  INC.. 
Route  3,  Faribault,  MN  55021. 
Representative:  Robert  S.  Lee.  1600  TCF 
Tower,  121  So.  8th  St.,  Minneapolis,  MN 
55402:  (612)  333-1341.  Transporting  (1) 
trailers  between  Milwaukee,  WI,  and 
points  in  Union  County,  SD,  on  the  one 
hand,  and,  on  the  other,  Minneapolis. 
MN,  (2)  machinery  between  Chicago.  IL, 
on  the  one  hand,  and,  on  the  other, 
points  in  Dodge  County,  MN,  and  (3) 
metal  and  metal  products,  (a)  between 
Chicago,  IL,  Detroit,  MI,  Kansas  City, 
MO,  and  points  in  Madison,  Lake,  and 
Whiteside  Counties,  IL.  St.  Clair  County. 
MI.  Nodaway  County.  MO.  Muscatine 
County,  LA,  Erie  County,  PA,  Richland 
County,  OH,  and  Marshall  and  Starck 
Counties,  IN,  on  the  one  hand,  and.  on 
the  other,  points  in  MN,  and  (b)  between 
points  in  Erie  County.  PA.  on  the  one 
hand,  and,  on  the  other,  Des  Moines.  LA. 

MC  150088  (Sub-10),  filed  April  12. 
1982.  Applicant:  STERLING 
TRANSPORT  DIVISION.  INC..  2005  S. 
Great  Southwest  Pkwy..  Grand  Prairie, 
TX  75051.  Representative:  Robert  K. 
Frisch,  6606  LBJ  Freeway,  Suite  5135. 
Dallas.  TX  75240:  (214)  934-0963. 
Transporting  malt  beverages  between 
San  Antonio  and  Fort  Worth.  TX.  on  the 
one  hand,  and.  on  the  other.  Ft.  SmiUi 
and  Little  Rock,  AR,  and  points  in 
Jefferson,  Grant.  Cleveland,  Lincobi. 


Arkansas.  Garland,  and  Union  Counties. 
AR. 

MC  153739  {Sub-2),  filed  April  16. 
1982.  Applicant  NATIONWIDE 
TRANSPORT  &  WAREHOUSE,  INC.. 
P.O.  Box  4444.  Industrial  Station. 
Hillside.  NJ  07205.  Representative: 
Robert  B.  Pepper.  168  Woodbridge  Ave.. 
Highland  Park.  NJ  08904;  (201)  572-5551. 
Transporting  tires  and  tubes,  between 
points  in  the  U.S.  (except  AK  and  HI), 
under  continuing  contract(s)  with 
Dunlop  Tire  and  Rubber  Company,  of 
Dayton.  N]. 

MC  154469  (Sub-2).  filed  April  16. 
1982.  Applicant:  WARREN  L  ADAMS 
d.b.a.  WARREN  TRANSPORTATION. 
2667  English  St.  Maplewood.  MN  55109. 
Representative:  Andrew  R.  Clark.  1600 
TCF  Tower,  Minneapolis.  MN  55402; 
612-333-1341.  Transporting  malt 
beverages,  between  points  in  Shelby 
County.  TN.  on  the  one  hand,  and,  on 
the  other,  points  in  Pierce,  Dunn.  Polk, 
and  Burnett  Counties,  WI,  Wright, 
Anoka,  Hennepin.  Ramsey  Sherburne. 
Benton,  and  Steams  Counties,  MN 

MC  156469  (Sub-1).  filed  April  19. 
1982.  Applicant:  J  &  N  TRUCKING. 
Route  1,  Box  12x1,  DiboU.  TX  79541. 
Representative:  Robert  J.  Bimbaum,  3636 
Executive  Center  Drive,  Suite  151, 
Austin,  TX  78731;  (512)  346-4800. 
Transporting  adhesives  between  points 
in  the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Borden 
Chemical  Division,  Borden  Chemical, 
Inc..  of  Columbus.  OH. 

MC  156739  (Sub-1).  filed  April  15. 
1982.  Applicant:  RICHARD  L  SIMPSON 
d.b.a.  RICHARD  SIMPSON  TRUCKING. 
1224  So.  Roosevelt  Harrisburg,  IL  62946. 
Representative:  Michael  W.  O'Hara,  300 
Reisch  Bldg..  Springfield,  IL  62701;  217- 
544-5468.  Transporting  petroleum 
products,  between  points  in  IL,  IN,  KY 
and  MO. 

MC  157688,  filed  April  20, 1982. 
Applicant:  TRANS  COASTAL 
TRANSPORTATION,  INC.,  5434  South 
Parkside  Ave..  Chicago,  IL  60638. 
Representative:  Anthony  E.  Young.  29 
South  LaSalle  St..  Suite  350.  Chicago,  IL 
60603;  (312)  782-8880.  Transporting /ooc/ 
and  related  products,  between  Chicago. 
IL.  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  161518,  filed  April  15, 1982. 
Applicant:  SAMTOURS,  INC..  114 
Meadow  View  Drive,  Newtown,  PA 
18940.  Representative:  Alan  R.  Squires. 
816  Widener  Bldg..  1339  Chestnut  St.. 
Philadelphia,  PA  19107;  (215)  564-3880. 
To  operate  as  a  broker  at  Philadelphia, 
PA,  and  Trenton,  NJ,  arranging  for  the 
transportation  of  passengers  and  their 
baggage,  in  the  same  vehicle  with 


passengers,  in  special  and  charter 
operations,  between  points  in  the  U.S. 

MC  161519,  filed  April  15, 1982. 
Applicant:  CAROLINA  TRANSPORT 
OF  KERNERSVILLE.  INC.,  P.O.  Box  321, 
Kemersville,  NC  27284.  Representative: 
Gary  Lee  Wemlinger  (same  address  as 
applicant),  919-788-6167.  Transporting 
furniture  and  fixtures,  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  Ladd 
Furniture  Co.,  Inc.,  of  High  Point  NC 

MC  161546,  filed  April  16, 1982. 
Applicant  CASE'S  HOT  SHOT 
SERVICE,  Route  2,  Box  15A. 
Brookhaven,  MS  39601.  Representative: 
Donald  B.  Morrison.  P.O.  Box  22628. 
Jackson.  MS  39205;  (601)  948-8820. 
Transporting  metal  products,  between 
points  in  Lincoln  County,  MS,  on  the  one 
hand,  and.  on  the  other,  points  in  AL.  LA 
andTX. 

MC  161549.  filed  April  16. 1982. 
Applicant:  TOM  BLACKETT.  d.b.a. 
BLACKETT  ENTERPRISE,  5928  Corona. 
Huntington  Park,  CA  90201. 
Representative:  Tom  Blackett  (same 
address  as  applicant),  (213)  582-4538. 
Transporting  automobile,  truck  and 
trailer  parts  and  accessories,  between 
points  in  Los  Angeles  County.  CA,  on 
the  one  hand.  and.  on  the  other,  points 
in  TX.  OR.  AZ.  NM.  NV.  and  WA. 

Agatha  L  Mergenovich, 

Secretary. 

|FR  Doc  8^12058  FIM  5-^.82: 8:4S  amj 
BILUNG  COOE  7035-01-M 


[Ex  Parte  No.  387  (Sub-125)] 

Union  Pacific  Raiiroad  Co.  and 
Missouri-Kansas-Texas  Railroad  Co^ 
Exemption  for  Contract  Tariff  iCC-UP- 
C-0029 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  provisional 

exemption. 

summary:  Petitioners  are  granted  a 
provisional  exemption  under  49  U.S.C. 
10505  from  the  notice  requirements  of  49 
U.S.C.  10713(e).  The  contract  tariff  to  be 
filed  may  become  effective  on  one  day's 
notice.  'This  exemption  may  be  revoked 
if  protests  are  filed  within  15  days  of 
publication  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Shaw,  Jr.;  or 
Jane  F.  Mackall  (202)  275-7656. 
SUPPLEMENTARY  INFORMATION:  Union 

Pacific  Railroad  Company  and  Missouri- 
Kansas-Texas  Railroad  Company  filed  a 
petition  on  April  20, 1982,  seeking  an 
exemption  under  49  U.S.C.  10505  from 
the  statutory  notice  provisions  of  49 
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U.S.C.  10713(e).  They  reqoest  that  we 
permit  contract  ICC-UP-C-0029  to 
become  effective  on  one  day's  notice. 
The  contract  tariff  was  filed  to  become 
effective  May  20. 1982.  The  tariff 
provides  for  the  transportation  of 
automobiles  from  Los  Angeles  to  a 
destination  in  Texas. 

Under  49  U.S.C  10713(e),  contracts 
must  be  Tiled  on  not  less  than  30  days' 
notice.  There  is  no  provision  for  waiving 
this  requirement.  However,  the 
Commission  has  granted  relief  under  our 
section  10505  exemption  authority  in 
exceptional  situations. 

Petitioners  have  entered  iato  a 
transportation  service  contract  with  an 
importer  of  automobiles,  which  will 
expire  July  2, 1962.  The  automobiles  are 
en  route  from  Japan  and  scheduled  to 
arrive  in  Los  Angeles  May  2, 1962. 
Petitiooers  state  that  delay  in  die 
shipment  to  Hnal  destination  will  create 
great  difficulties  and  unnecessary 
expense  for  the  shipper  and  its 
distributors  and  dealers.  We  find  this  to 
be  the  type  of  circumstance  which 
warrants  a  provisional  exemption. 

Petitioners'  contract  may  become 
effective  on  one  day's  notice.  We  will 
apply  the  following  conditions  which 
have  been  imposed  in  similar  exemption 
proceedings: 

If  the  Commission  permits  the  contract  to 
become  effective  on  one  day's  notice,  ttiis 
fact  neither  shall  be  construed  to  mean  that 
this  is  a  Commissioa  approved  contract  for 
purposes  of  49  U.S.C  10713(g)  nor  shall  it 
serve  to  deprive  the  Commission  of 
jurisdiction  to  institute  a  proceeding  cm  its 
own  initiative  or  on  complaint  to  review  this 
contract  and  to  disapprove  it 

Subject  to  compliance  with  these 
conditions,  under  40  U.S.C  10505(a)  we 
find  that  the  30-day  notice  requirement 
in  this  instance  is  not  necessary  to  carry 
out  the  transportation  policy  of  49  U.S.C 
10101a  and  is  not  needed  to  protect 
shippers  from  abuse  of  market  power. 
Further,  we  will  consider  revoking  this 
exemption  under  49  U.S.C  10505(c)  if 
protests  are  filed  within  15  days  of 
publication  in  the  Federal  Re^ster. 

This  action  will  not  significantly  affect 
the  quality  of  the  htmian  environment  or 
conservation  of  energy  resources. 

(49  U.S.C  10505} 

By  the  Commission,  Division  1,  Sterrett 
Taylor,  and  Andre.  Commissioner  Taylor  is 
assisted  to  this  Division  for  the  purpose  of 
resolving  tie  votes.  Siace  there  was  no  tie  !■ 
this  matta-,  Commissioner  Taylor  did  not 
participate. 


Dated:  April  77, 1982. 
Agatha  L  MeigMiovidi. 

Secretary. 

|FR  Doc.  82-UaBl  Filed  S-3-8Z;  ft4S  aiB| 
BiUJNQCODC  TOaS-OVII 


DEPARTMENT  OF  JUSTICE 

NatiOfMl  kisMute  of  JusliM 

Robbfy  Murder  and  Robbery  VVHh 
Serious  Victiiii  Injury;  Study;  Grant 
Soiicnation 

The  National  Institute  of  Jnstice 
annoimces  a  competitive  research  grant 
to  conduct  a  study  of  robbery-murder 
and  robbery  with  serious  victim  injtiry 
in  order  to  better  imderstand  the  use  of 
severe  violence  by  some  offenders  and 
to  develop  more  effective,  precisely- 
focussed  strategies  of  robbery 
prevention  and  control.  The  research 
will  examine  the  nature  and  contexts  of 
these  crimes,  including  their  incidence, 
patterns,  and  trends;  the  dynamics  and 
consequences  of  their  offender/victim 
confrontations;  and  the  differences 
between  these  severely  violent 
robberies  and  those  which  do  not  result 
in  victim  death  or  serious  injury,  llie 
grant  will  be  awarded  for  up  to  24 
months,  at  a  maximum  funding  level  ot 
$300,00a 

The  solicitation  requests  submission 
of  full  proposals  and  requires  that 
submitting  organizations  have 
experience  in  and  resource  capabilities 
for  designing  and  conducting  research 
on  social  issues.  Additional 
qualifications  include  knowledge  of  the 
substantive  areew  of  robbery  and  violent 
crime.  Finally,  familiarity  with  criminal 
justice  case  records  and  expertise  in 
utilization  of  criminal  justice  »nH 
victimization  survey  data  would  also  be 
desirable,    * 

In  ordo'  to  be  considered  for  funding. 
all  proposals  must  be  postmarked  no 
later  than  June  11. 1982. 

Copies  of  the  solicitation  may  be 
obtained  by  sending  a  mailing  label  to: 
A  Study  of  Robbery-Murder  and 
Robbery  with  Serious  Victim  bijury. 
National  Criminal  Justice  Reference 
Service.  Box  800a  Rockville.  Maryland 
2085a 

Dated:  April  21, 1982. 

Approved: 

James  L.  Underwood. 

Acting  Director,  National  Institute  afjastice. 

John  ).  WilMM. 

Acting  General  Counsel.  Office  of  General 
Counsel 

|FR  Doc  aZ-121M  Fiiad  S-3-8I:  ktf  •■) 
BHXIMQ  COOE  44W-ia-M 


DEPARTMENT  OF  LABOR 

Employinent  and  Training 
Administrafion 

Federal-State  Unemployment 
CompensaMon  Program;  Extended 
Benefits;  Montana 

This  notice  announces  the  beginning 
of  a  new  Extended  Benefit  Period  in  the 
State  of  Montana,  effective  on  April  11. 
.1982. 

Back^oond 

The  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970  (28  U.S-C  3304  note)  established 
the  Extended  Benefit  Pn^am  as  a  part 
of  the  Federal-State  Unemployment 
Compensation  Program.  Tlie  Extended 
Benefit  Program  takes  effect  during 
periods  of  high  unemployment  in  a 
State,  to  furnish  up  to  13  weeks  of 
extended  unemployment  benefits  to 
eligible  individuals  who  have  exhausted 
their  rights  to  regular  unemployment 
benefits  under  permanent  State  and 
Federal  unemployment  oompensatioo 
laws.  The  Act  is  impiementd  by  State 
imemployment  compensation  laws  and 
by  Part  615  of  Tide  20  of  die  Code  of 
Federal  Regulations  (20  CFR  Part  615). 

In  accordance  with  section  203(d)  of 
the  Act  each  State  tmemployment 
compensation  law  provides  that  there  is 
a  State  "on"  indicator  in  the  State  for  a 
week  if  the  head  of  the  State 
employment  security  agency  determines 
that  fdr  the  period  consisting  of  that 
week  and  the  immediately  preceding  12 
weeks,  the  rate  of  insured  employment 
imder  the  State  imemployment 
compensation  law  equalled  or  exceeded 
the  State  trigger  rate.  The  extended 
Benefit  Period  actually  begins  with  the 
third  week  following  the  week  for  which 
there  is  an  "on"  indicator.  A  benefit 
period  wiU  be  in  effect  for  a  minimum  of 
13  consecutive  weeks,  and  will  end  the 
third  week  after  there  is  an  "off" 
indicator. 

Determinations  of  "on"  Indicalnr 

The  head  of  the  employment  security 
agency  of  the  State  named  above  has 
detemuned  that  the  rate  of  insured 
unemployment  in  the  State,  for  the 
period  consisting  of  the  week  ending  on 
March  27. 1982,  and  the  immediately 
preceding  12  weeks,  rose  to  a  point  that 
equals  or  exceeds  the  State  trigger  rate, 
so  that  for  that  week  there  was  an  "on" 
indicator  in  the  State. 

Therefore,  a  new  Extended  Benefit 
Period  commoiced  in  the  State  with  die 
week  beginning  m  Aptil  11, 1982. 


19250 


Federal  Register  /  Vol.  47.  No.  86  /  Tue8day.  May  4,  1982  /  Notices 


Information  for  Claimants 

The  duration  of  extended  benefits 
payable  in  a  new  Extended  BeneBt 
Period,  and  the  terms  and  conditions  on 
which  they  are  payable,  are  governed  by 
the  Act  and  the  State  unemployment 
compensation  law.  The  State 
employment  security  agency  will  furnish 
a  written  notice  of  potential  entiUement 
to  extended  beneBts  to  each  individual 
who  has  estabhshed  a  benefit  year  in 
the  State  that  will  expire  after  the  new 
Extended  Benefit  Period  begins,  and 
who  has  exhausted  all  rights  under  the 
State  unemployment  compensation  law 
to  regular  benefits  before  the  beginning 
of  the  new  Extended  Benefit  Period.  20 
CFR  615.13(d)(1).  The  State  employment 
seciuity  agency  also  will  provide  such 
notice  promptly  to  each  individual  who 
exhausts  all  rights  under  the  State 
unemployment  compensation  law  to 
regular  benefits  during  the  Extended 
Benefit  Period,  including  exhaustion  by 
reason  of  the  expiration  of  the 
individual's  benefit  year.  20  CFR 
615.13(d)(2). 

Persons  who  believe  they  may  be 
entitled  to  extended  benefits  in  the  State 
named  above,  or  who  wish  to  inquire 
about  their  rights  under  the  Extended 
Benefit  Program,  should  contact  the 
nearest  State  employment  office  or 
unemployment  compensation  claims 
office  in  their  locality. 

Signed  at  Washington,  D.C,  on  April  26, 
1982. 
Albert  Angrisani, 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

(FR  Doc  BZ-U079  Filed  S-»-S2:  S:45  am) 
BHJJtra  CODE  4810-30-U 


Federal-State  Unemployment 
Compensation  Program;  Extended 
Benefits;  West  Virginia 

This  notice  announces  the  beginning 
of  a  new  Extended  Benefit  Period  In  the 
State  of  West  Virginia,  effective  on 
April  18, 1982. 

Background 

The  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970  (28  U.S.C.  3304  note)  established 
the  Extended  Benefit  Program  as  a  part 
of  the  Federal-State  Unemployment 
Compensation  Program.  The  Extended 
Benefit  Program  takes  effect  during 
periods  of  high  unemployment  in  a 
State,  to  furnish  up  to  13  weeks  of 
extended  unemploymeiit  benefits  to 
eligible  individuals  who  have  exhausted 
their  rights  to  regular  unemployment 
benefits  under  permanent  State  and 
Federal  unemployment  compensation 
laws.  The  Act  is  implemented  by  State 


unemployment  compensation  laws  and 
by  Part  615  of  Tffle  20  of  the  Code  of 
Federal  Regulations  (20  CFR  Part  615). 
In  accordance  with  section  203(d)  of 
the  Act,  each  State  unemployment 
compensation  law  provides  that  there  is 
a  State  "on"  indicator  in  the  State  for  a 
week  if  the  head  of  the  State 
employment  security  agency  determines 
that,  for  the  period  consisting  of  that 
week  and  the  immediately  preceding  12 
weeks,  the  rate  of  insured  employment 
under  the  State  unemployment 
compensation  law  equalled  or  exceeded 
the  State  trigger  rate.  The  Extended 
Benefit  Period  actually  begins  with  the 
third  week  following  the  week  for  which 
there  is  an  "on"  indicator.  A  benefit 
period  will  be  in  effect  for  a  minimum  of 
13  consecutive  weeks,  and  will  end  the 
third  week  after  there  is  an  "off" 
indicator. 

Deteiminations  of  "on"  Indicator 

The  head  of  the  employment  security 
agency  of  the  State  named  above  has 
determined  that  the  rate  of  insured 
imemployment  in  the  State,  for  the 
period  consisting  of  the  week  ending 
April  3, 1982,  and  the  immediately 
preceding  12  weeks,  rose  to  a  point  that 
equals  or  exceeds  the  State  trigger  rate, 
so  that  for  that  week  there  was  an  "on" 
indicator  in  the  State. 

Therefore,  a  new  Extended  Benefit 
Period  commenced  in  the  State  with  the 
week  beginning  on  April  18, 1982. 

Information  for  Claimants 

The  duration  of  extended  benefits 
payable  in  a  new  Extended  Benefit 
Period,  and  the  terms  and  conditions  on 
which  they  are  payable,  are  governed  by 
the  Act  and  the  State  unemployment 
compensation  law.  The  State 
employment  security  agency  will  furnish 
a  written  notice  of  potential  entitlement 
to  extended  benefits  to  each  individual 
who  has  established  a  benefit  year  In 
the  State  that  will  expire  after  the  new 
Extended  Benefit  Period  begins,  and 
who  has  exhausted  all  rights  under  the 
State  unemployment  compensation  law 
to  regular  benefits  before  the  beginning 
of  the  new  Extended  Benefit  Period.  20 
CFR  615.13(d)(1).  The  State  employment 
security  agency  also  will  provide  such 
notice  promptly  to  each  individual  who 
exhausts  all  rights  under  the  State 
unemployment  compensation  law  to 
regular  benefits  during  the  Extended 
Benefit  Period,  including  exhaustion  by 
reason  of  the  expiration  of  the 
individual's  benefit  year.  20  CFR 
615.13(d)(2). 

Persons  who  believe  they  may  be 
entitied  to  extended  benefits  in  the  State 
named  above,  or  who  wish  to  inquire 
about  their  rights  under  the  Extended 


Benefit  Program,  should  contact  the 
nearest  State  employment  office  or 
unemployment  compensation  claims 
office  in  their  locality. 

Signed  at  Washington,  D.C,  on  April  26, 
1982. 

Albert  Angrisani, 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

(Fit  Doc.  82-12080  nied  5-3-82:  8:45  ain| 
BiLUNO  COOE  4S10-30-M 


Investigations  Regarding 
Certifications  of  Eligibility  To  Apply  for 
Worfcer  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  die  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act  and  29  CFR 
90.12. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
absolute  or  relative  increases  of  imports 
of  articles  like  or  directly  competitive 
with  articles  produced  by  the  workers' 
firm  or  an  appropriate  subdivision 
thereof  have  contributed  importantly  to 
an  absolute  decline  in  sales  or 
production,  or  both,  of  such  firm  or 
subdivision  and  to  the  actual  of 
threatened  total  or  partial  separation  of 
a  significant  number  or  proportion  of  the 
workers  of  such  firm  or  subdivision. 

Petitioners  meeting  these  eligibility 
requirements  will  be  certified  as  eligible 
to  apply  for  adjustment  assistance  under 
Tide  n.  Chapter  2,  of  the  Act  in 
accordance  with  the  provisions  of 
Subpart  B  of  29  CFR  Part  90.  The 
investigations  will  further  relate,  as 
appropriate,  to  the  determination  of  the 
date  on  which  total  or  partial 
separations  began  or  threatened  to 
begin  and  the  subdivision  of  the  firm 
involved. 

Pursuant  to  29  CRF  90.13,  the 
petitioners  or  any  other  persons  showing 
a  substantial  interest  in  the  subject 
matter  of  the  investigations  may  request 
a  public  hearing,  provided  such  request 
is  filed  in  writing  wi'th  the  Director, 
Office  of  Trade  Adjustment  Assistance, 
at  the  address  shown  below,  not  later 
than  May  14, 1982. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  14, 1982. 
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The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 


Administration,  U.S.  Department  of 
Labor,  601 D  Street.  NW..  Washington. 
D.C.  20213. 


Appendix 


Signed  at  Washington,  O.C  tins  2Bth  day 
of  April  1982. 

HaraUABratt 

Acting  Director.  Office  of  Trade  Adjustment 
Assistance.  ' 


Petitioner  Union/woclier*  or  fonrar  workers 
of— 


Compressed  Gas  Cylinders  (trarkers) 

ConsoMatod  Alumrnum  Corp.  (USWA)._ 

Hanna  Mining  Co.  and  Hanna  Nickel  SnwMng 
Co.  (USWA). 

Manhattan  Fashnns,  hK.  (company) 

Norah  Fashioos  (ILGWU) 

Oinet  Corp  (USWA) 


Reactor  Late  (OCAW) 

United  State*  Steel  Mining  Co..  Inc.  G«y  #9 

Mine  (UMWA). 
United  State*  Steel  Mnmg  Co.,  Inc.  G«y  #tO 

Mme  (UMWA). 
Unted  States  Steel  Mining  Co^  Inc^  G«y  #2 

Mme  (UMWA). 
United  State*  Steel  Mining  Co..  Inc.  G«y  #3 

Mine.  Alptieus  Cleaning  Plant.  Dstna  Man- 

tenance  Snop  S  Contour  Mme  (UMWA). 
United  State*  Steel  Mmmg  Co..  Inc.  G«y  #4 

Mine  (UMWA). 
Do 


Location 


West  Mil¥>aukee.  Wis.. 

Hanntoal.  Ohio 

Riddto,  Oregon ...... 


Union  Cily,  NJ.. 
Ounmore.  Pa.. 
Hannibal.  Oliio. 

Peterson.  N  J 


McOo«n«  Ca.  W.  Va_ 


_do.. 


_do- 


-do_ 


.jOo- 


Date  received 


Apr.  5.  19S2_ 
Apr.  7.  I9K_ 
Apr.  8,  1982. 


Apr.  12.  1982.. 
Apr.  7.  1982  _ 

Apr.  5,  1982  — 


Mar.  26.1982. 
Apr.  19.  1982_ 


Apr.  19.  1982- 


-do. 


..do. 


-do. 


Oateof  petikon 


Mar  28. 1982  . 
Mar.  24. 198>. 
Apr.  8.  I8e2_ 

Apr.6.1982_ 
Mar.  31. 1982. 
Apr.  2.1982_- 
Mar.  15.1982. 
Apr.  15. 1982  _ 

—At 


.xto. 


..jdo. 


-do. 


PE4non  No. 


TA-W-13.411_ 
TA-W-13.412_ 
TA-W-13.413_ 

TA-IW-13.414_ 
TA-W-13,415_ 
TA^W-13.416_ 

TA-W-13.417_ 
TA-W-13.4ie_ 

TA-W-11419_ 

TA-W-13.4aO_ 

TA-W-1 3.421  _ 

TA-W-13.422_ 
TA-<V-13.423_ 


Aflide*  produoad 


T«r«tt    li^ipwi 


Coi— Alummwn.  thael  pMa. 


Coats— Lades.  M. 
Cliniiii  I    I  mtm 
Afeanmun  reduckoa 

wwiary. 
Chemical  dye  bases. 


Da 
Ool 


Col    Mlnii» 
Ob. 


|FR  Doc  az-tzon  Filed  S.3-82;  B:4S  amf 
BILLING  CODE  4510-30-M 


AMI  Medical  Electronics,  Inc., 
Ronkonoma,  N.Y.;  Afflnnative 
Detennination  Regarding  Eligibility  To 
Apply  for  Wortter  Ad)ustment 
Assistance;  Correction 

In  FR  Doc  82-10042  appearing  on 
page  15927  in  Federal  Register  of  April 
13, 1982,  the  above  captioned  case  was 
erroneously  designated  as  a  negative 
detennination.  This  determination 
should  be  corrected  to  read  as  follows: 

TA-W-12,750;  AMI  Medical  Electronic.  Inc 
Ronkonoma,  New  York 

A  certiflcation  was  issued  in  response 
to  a  petition  received  on  June  9, 1980 
covering  all  workers  separated  on  or 
after  December  1, 1980. 

Signed  at  Washington,  D.C.  this  20th  day  of 
April  1982. 

Marvin  M.  Fooks. 

Director,  Off  ice  ofTrade  Adjustment 
Assistance. 

[FK  Doc  82-12080  Piled  S-3-82;  S:4S  am] 
BILLINO  COOE  4510-30-M 


Deteminations  Regarding  Eligibility  To 
Apply  for  Wortcer  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  deteminations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period 
April  19, 1982-April  23, 1982. 


In  order  for  an  affirmative 
detemination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  the  Act  must  be  met 

(1)  That  a  signficant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  witfi 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA-W-12,458:  Dante  Fashions,  Inc. 

Hoboken,  NJ 
TA-W-12.501:  Rutgers  Cloak  Manufacturing 

Co.,  Inc.,  East  Brunswick,  Nf 
TA-W-12,642;  Rockport  Log  »  Shake  Co.. 

Copalis  Crossing,  WA 
TA-W-12,346;  Crescent  Knitting  Mills.  Inc. 

Phihdelphia,  PA 
TA-W-13,192:  Phelps  Dodge  Coip..  Tyrone. 

NM 


TA-W-12.S37:  Day  Mines.  Inc.  Victoria.  NV 
TA-W-lze06;  Hum  Shingle  Co.,  Concrete. 

WA 
TA-W-12M5;  General  Electric  Co..  General 

Purpose  Motor  DepL,  Linton  IN 
TA-W-12.324:  jeri  Morton.  New  York.  NY 
TA-W-1Z742:  Jeri  Morton.  Beacon.  NY 
TA-W-lZOee;  Modine  Manufacturing  Co.. 

Pemberville.  Ohio.  Plant  No.  1 
TA-W-12.377:  American  Bil trite.  Inc.  Boston 

Industrial  Products  Div.,  Cambridge,  MA 
TA-W-12,624:  International  Shoe  Co..  St 

Clair.  MO 
TA-W-12.768;  Standard Foigings  Corp..  East 

Chicago,  IN 
TA-W-12.079:  Townsend  Fastening  Systems, 

Fallston.  PA 
TA-W-lZOn  Tpwnsend  Fastening  Systems. 

Ellwood  City.  PA 
TA-W-1Z182;  Quad  Knit.  Inc.  Philadelphia 

PA 
TA-W-1Z139;  A.  K  Nettleton  Shoe  Co.. 

Syracuse,  NY 
TA-W-12.17S:  F.  A.  Neider  Co.,  Augusta.  KY 
TA-W-1 1.143;  Town  Sr  Country  Shoes.  Inc. 

Sedalia.  MO 
TA-W-12.20B;  Town  &  Country  Shoes.  Inc. 

Clayton.  MO 
TA-W-12.209:  Town  Sr  Country  Shoes,  Inc, 

Cape  Girardeau.  MO 
TA-W-lzaiO;  Town  Sr  Country  Shoes.  Inc, 

Houston.  TX 
TA-W-12J1V  Town  &  Country  Shoes.  Inc. 

Columbia.  MO 
TA-W-12JH2;  Town  Br  Country  Shoes.  Inc, 

SL  Louis.  MO 

In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  Increased  imports  did 
not  contribute  importantly  to  workers 
separatioiu  at  the  firm. 
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TA-W-12,502;  Thorn  McAn  Shoe,  Auburn. 

MA 
TA-W-12.341:  Herd  Seeder  Co.,  Inc., 

Logansport,  IN 
TA-W-11.725;  Rockwell  International, 

RockviUe-Draper  Div.,  Spartansburg,  SC 
TA-W-12,018;  Supercraft  Coats.  Inc.. 

Garfield  NJ 
TA-W-12,4S6;  Quality  Art  Corp..  Lodi,  NJ 
TA-W-11,151:  Sheller-Globe  Corp..  Superior 

Div..  Lima.  OH  ' 
TA-W-12.131:  Gilda  Fashions.  Inc..  New 

York.  NY 
TA-W-12,384;  Torsion  Balance  Co.,  Clifton, 

NJ 
TA-W-12,447;  Cousin 's  Fashions.  West  New 

York.  NJ 
TA-W-11.281;  Star  Debs.  Inc.,  New  York.  NY 

In  the  following  case  the  investigation 
revealed  that  criterion  (3)  had  not  been 
met  for  the  reason  specified. 

TA-W-1^.511:  Jack  Winter,  Inc.,  Eveleth.  MN 
Aggregate  U.S.  imports  of  women's  blouses 
(Ud  not  increase  as  required  for 
certiHcation. 
TA-W-12.169;  Hyde  Park  Chemical  Corp., 
Plainview,  NY 
The  workers  do  not  produce  an  article 
within  the  meaning  of  the  Trade  Act  of 
1974. 

Affiimative  Determinationfl 

TA-W-12.364;  Sheldon  Machine.  Co.,  Inc., 

Chicago,  IL 
A  certirication  was  issued  in  response  to  a 

petition  received  on  February  20, 1981 

covering  all  workers  separated  on  or 

after  February  9, 198a 
TA-W-12.365:  Sheldon  Machine.  Co.,  Inc., 

Skokje,  IL 
A  certification  was  issued  in  response  to  a 

petition  received  on  February  20, 1981 

covering  all  workers  separated  on  or 

after  February  9, 1980. 
TA-W-lZCm;  The  Adams  Co.,  Home 

Products  Div.,  Dubuque,  lA 
A  certification  was  issued  in  response  to  a 

petition  received  on  December  30, 1980 

covering  all  workers  separated  on  or 

after  December  26, 1979. 
TA-W~12.491:  Crawfton  Coat  Co.,  North 

Bergen,  NJ 
A  certification  was  issued  in  response  to  a 

petition  received  on  March  9, 1981 

covering  all  workers  separated  on  or 

after  February  27, 1980. 
TA-W-11.640;  A  Soloff&Son  Co.,  Fall  River. 

MA 
A  certification  was  issued  in  response  to  a 

petition  received  on  November  3, 1980 

covering  all  workers  separated  on  or 

after  October  30, 1979  and  before 

February  1, 1981. 
TA~W-1 1,807;  Jersey  Fashions,  Inc.,  Jersey 

City,  NJ 
A  certification  was  issued  in  response  to  a 

petition  received  on  November  20, 1980 

covering  all  workers  separated  on  or 

after  January  11, 1981. 
TA-W-11.817;  Lou  Levy  &  Sons  Fashions. 

New  York.  NY 
A  certification  was  issued  in  response  to  a 

petition  received  on  November  20, 1980 

covering  all  workers  engaged  in 

employment  related  to  the  production  of 


dupUcates  for  ladies  coats  who  became 
totally  or  partially  separated  on  or  after 
February  11, 1982. 
TA-W-1 1,101;  Bell  &  Howell  Co.,  Consumer 
Products  Div.,  Chicago,  IL 
A  certification  was  issued  in  response  to  a 
petition  received  on  September  18, 1980 
covering  all  workers  producing  8 
millimeter  movie  projectors  separated  on 
or  after  August  5, 1979  and  before  }uly  1, 
1981. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  April  19, 1982- 
April  23, 1982.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  10,332,  U.S. 
Department  of  Labor,  601  D  Street,  NW., 
Washington,  D.C.  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

^  Dated:  April  27. 1982. 

Harold  A.  Bratt, 

Acting  Director,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  82-12(n9  Piled  5-3-82:  8:46  am) 
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Mine  Safety  and  Healtti  Administration 
[Docket  Na  M-82-34-C] 

Old  Ben  Coal  Co^  Petition  for 
IModtfication  of  Applicatton  of 
IMandatory  Safety  Standard 

Old  Ben  Coal  Company,  500  North 
DuQuoin  Street,  Benton,  Illinois  62812 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.902  (low-  and 
medium-voltage  ground  check  monitor 
circuits)  to  its  Mine  No.  27  (I.D.  No.  11- 
02544)  located  in  Franklin  Counfy, 
Illinois.  The  petition  is  Hied  under 
Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  simimary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concern  the 
requirement  that  low  and  medium 
voltage  resistance  grounded  systems 
include  a  fail-safe  ground  check  circuit 
to  monitor  continuously  the  grounding 
circuit  to  assure  coatinuify  which 
ground  check  circuit  shall  cause  the 
circuit  breacker  to  open  when  either  the 
groimd  or  pilot  check  wire  is  broken. 

2.  A  modification  of  the  standard  is 
requested  for  an  underground  shop  in 
which  the  petitioner  wishes  to  distribute 
power  through  the  use  of  a  standard 
panel  box  as  would  be  used  in  a  surface 
application.  The  shop  is  contructed  with 
steel  frame  work,  concrete  block  walls 
and  a  combination  steel  and  concrete 
slab  overhead.  The  ends  are  enclosed 
and  equipped  with  steel  doors.  All  of  the 
electrical  equipment  is  be  installed  and 
connected  to  the  main  panel  box 
through  the  use  of  rigid  conduit.  All  of 


the  electrical  equipment  is  grounded  to 
the  panel  box  with  ground  wires  in  the 
conduit  of  adequate  size  for  the 
equipment  power  rating.  The  panel  box 
is  a  General  Electric,  Type  NHB,  Sfyle 
2A,  225  Amp.,  480  Volt,  three  phase.  The 
panel  is  fed  from  a  mine  duty  power 
center  equipped  with  an  MSHA- 
approved  ground  monitor,  ground  fault, 
undervoltage  release,  and  thermal  and 
magnetic  overload  protection.  All 
aspects  of  the  electrical  installation 
conform  to  1981  National  Electrical 
Code  requirements. 

3.  Petitioner  states  that  the  procedure 
outlined  above  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard  and  for 
this  reason  request  a  modification  of  the 
standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
conunents  must  must  be  filed  with  the 
Office  on  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
3, 1982.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  April  28, 1982. 
Pallida  W.  Silvey, 

Acting  Director,  Office  of  Standards, 
Regulations  and  Variances. 

|FR  Doc  82-12081  Filed  5-3-82: 8:48  ami 
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Office  of  Pension  and  Welfare  Benefit 
Programs 

(ProhilMted  Transaction  Exemption  82-72; 
Exemption  Application  No.  D-2800] 

Exemption  From  the  Prohit)itions  for 
Certain  Transactions  Involving  Allied 
International-American  Eagle  Trading 
Corporation  Employees  Profit  Sharing 
Plan  Located  in  Rye,  New  Yorfc 

agency:  Office  of  Pension  and  Welfare 

Benefit  Programs;  Labor. 

action:  Grant  of  individual  exemption. 

summary:  This  exemption  permits  the 
loan  of  $200,000  by  the  Allied 
Intemational-Americtm  Eagle  Trading 
Corporation  Employees  Profit  Sharing 
Plan  (the  Plan)  to  the  Allied 
International-American  Eagle  Trading 
Corporation  (the  Employer)  for  a  ten- 
year  period. 

FOR  FURTHER  INFORMATION  COffTACT 

Ms.  Linda  Hamilton  of  the  Office  of 
Fiduciary  Standards,  Pension  and 


Welfare  Benefit  Programs,  Room  C- 
4526.  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20216.  (202)  523-7462.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFOfUMATION:  On 

March  5. 1982,  notice  was  published  in 
the  Federal  Register  (47  FR  9615)  of  the 
pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  section  406(a)  and  406(b)(1)  and  (b)(2) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  from 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  for  the  above 
described  transaction.  The  notice  set 
forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington.  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  The  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  the  notice  to 
interested  persons  as  set  forth  in  the 
notice  of  pendency.  No  public  comments 
and  no  requests  for  a  hearing  were 
received  by  the  Department 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978.  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
PR  47713.  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  imder 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibihty 
provisions  of  section  404  of  the  Act, 
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which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  soley  in  the  interest 
of  the  participants  and  benefidahes  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
th  Act  nor  does  the  fact  the  transaction 
is  the  subject  of  an  exemption  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  a  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section' 
4975(c)(1)(F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to. 
and  not  in  derogation  of.  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules, 
furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  406(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  184n, 
April  28. 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries:  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly  the  restrictions  of  section 
406(a)  and  406  (b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  loan  of  $200,000  by  the  Plan  to  the 
Employer  for  a  ten-year  period  provided 
the  terms  of  the  loan  are  not  less 
favorable  to  the  Plan  than  those 
obtainable  in  an  arm's-length  tranaction 
with  an  unrelated  party. 

The.availabiltity  of  this  exemption  is 
subject  ot  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  exemption. 


Signed  at  Washington.  D.C.  this  29tfa  day 
of  ApriL  1982. 
Alan  D.  Lebowitz, 

Assistant  Administrator  for  Fiduciary 
Standards.  Pension  and  We/fare  Beaefii 
Programs,  Labor-Management  Services 
Administration,  Department  of  Labor. 

(FR  Doa  S2-i:oae  FUed  5-3-SZ:  8:4S  a^ 
BIUJNO  CODE  4S10-2»-M 


(ProMbH^  Transaction  Exemptkin  tZ-Ta; 
Exemption  AppBcatton  Na  O-30M] 

Exemption  From  ttie  ProWbHkw  for 
Certain  Transactions  Involving  impact 
Sales,  Inc.  Employees  Retirment  Pl«i 
Located  in  Newport  BmcH,  C^Homia 

AOeMCV:  Office  of  Pension  and  Welfare 

Benefit  Programs,  Labor. 

ACnoic  Grant  of  individual  exemption. 


SUMMARY;  This  exemption  permits  a 
loan  of  $420,000  by  the  Impact  Sales,  Inc. 
Employees  Retirement  Wan  (the  Han)  to 
the  40th  Street  Investors  Company 
(Investors),  a  party  in  interest  with 
respect  to  the  Plan;  and  the  guarantee  of 
repayment  by  Impact  Sales,  Ina  (the 
Employer). 

FOR  FURTHER  INFORMATION  CONTACT 

Alan  H.  Levitas  of  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  MS.  Department  of  Labor,  200 
Constitution  Avenue,  N.W..  Washington. 
D.C  20216.  (202)  523-8884.  (This  is  not  a 
toll-fi^e  number.) 

SUPPLEMENTARY  INFORMATION:  On 

March  12. 1982,  notice  was  published  in 
the  Federal  Register  (47  FR  10927)  of  the 
pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  bom  the  restrictions 
of  section  406(a)  and  406  (b)(1)  and 
(b)(2)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) 
and  from  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  for  the 
transactions  described  in  an  application 
filed  by  legal  counsel  for  the  Employer. 
Tlie  notice  set  forth  a  summary  of  facts 
and  representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  pubUc  inspection  at 
the  Department  in  Washington,  D.C  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
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relating  to  this  exemption.  The  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  the  notification 
to  interested  persons  as  set  forth  in  the 
notice  of  pendency.  No  public  comments 
and  no  requests  for  a  hearing  were 
received  by  the  Department. 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
Rduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
appUcable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  othe  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(l)(B}  of 
the  Act;  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code. 

(3)  This  exemption  if  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transation. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 


ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly  the  restrictions  of  section 
406(a)  and  406  (b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  loan  of  $420,000  by  the  Plan  to 
Investors  provided  that  the  terms  and 
conditions  of  the  transaction  are  at  least 
as  favorable  to  the  Plan  as  those  it  could 
obtain  from  an  unrelated  party;  and  the 
guarantee  of  repayment  by  the 
Employer. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transactions  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington,  D.C,  this  29th  day 
of  April  1982. 

Alan  D.  Lebo%*itz, 

Assistant  AdminiBtrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  Department  of  Labor. 

|FR  Doc  B2-120e7  FU«d  S-3-82:  8:45  ami 
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LIBRARY  OF  CONGRESS 

Copyright  Office 

Policy  Decidon  Announcing  Fee  for 
Special  Handling  of  Applications  for 
Copyrlgtit  Registration 

aoency:  Copyright  Office,  Library  of 

Congress. 

action:  Notice  of  policy  decision. 

EFFECTIVE  DATE:  June  1, 1982. 

1.  Background 

Section  708(a)  of  the  Copyright  Act, 
tide  17  of  the  United  States  Code, 
prescribes  a  schedule  of  fees  that  must 
be  remitted  to  the  Copyright  Office  in 
payment  of  registration  and  other 
services  rendered  to  the  public  under 
the  Act.  Subsection  11  of  section  708(a) 
gives  the  Register  of  Copyrights  the 
authority  to  fix  a  fee  for  any  special 


services  requiring  a  substantial  amount 
of  time  or  expense  based  on  the  cost  of 
providing  the  special  service. 

Special  handling  is  a  procedure 
established  within  the  Copyright  Office 
to  reduce  the  length  of  time  required  to 
process  an  application  for  registration  of 
a  claim  to  copyright.  Special  htmdling  is 
granted  at  the  discretion  of  the  Register 
of  Copyrights  in  a  limited  number  of 
cases  as  a  service  to  copyright 
registrants  who  have  compelling  reasons 
for  the  expedited  issuance  of  a 
certificate  of  registration.  In  the  past  the 
Copyright  Office  absorbed  the 
additional  costs  of  special  handling  but 
carmot  continue  to  do  so  in  the  face  of 
the  rising  nimiber  of  such  requests  and 
the  fiscal  restraints  under  which  it  must 
operate. 

A  request  for  special  handling  will  be 
granted  only  in  cases  involving  pending 
or  prospective  litigation,  customs 
matters,  or  contract  or  publishing 
deadlines  that  necessitate  the  expedited 
issuancaof  a  certificate.  Special 
handling  procedures  may  be  applicable 
to  cases  pending  in  the  Copyright  Office, 
provided  thfe  previously  mentioned 
criteria  are  met. 

Special  handling  of  requests  for 
issuance  of  a  certificate  of  registration 
impacts  upon  every  step  of  the 
registration  process.  Under  normal 
procedures  applications  for  registration 
pass  through  the  various  processing 
steps  in  groups  which  are 
administratively  efficient  A  claim  that 
receives  special  handling  must  be 
processed  outside  of  the  normal  work 
flow  necessitating  individual  handling  at 
each  step  and  individual  routing 
between  work  stations.  A  separate 
system  of  controls  must  be  maintained 
for  the  special  handling  of  claims  to 
assure  both  that  they  move 
expeditiously  through  the  necessary 
procedures  and  that  they  can  be  located 
quickly  if  the  need  should  arise.  Each  of 
these  activities  involves  more  employee 
time  than  claims  in  the  normal  work 
flow  since  employees  could  otherwise 
be  more  efficientiy  occupied  processing 
ordinary  claims. 

2.  Policy  Decision 

Under  the  authority  of  section 
708(a](ll]  the  Register  of  Copyrights  has 
determined  that  the  requestor  of  special 
handling  service  should  pay,  in  addition 
to  the  normal  applicable  registration  fee. 
the  cost  of  additional  staff  time  involved 
in  the  special  handling  of  cases, 
computed  at  overtime  rates  plus  a 
reasonable  administrative  fee. 

The  fee  for  special  handling  of  a 
registration  of  a  claim  to  copyright  has 


been  fixed  by  the  Register  of  Copyri^ts 
at  $120.00,  based  upon  the  cost  ^ 
providing  this  service.  To  this  most  be 
added  the  basic  registration  fee  of 
$10.00.  The  fee  is  chargeable  for  each 
apphcation  for  registration  for  which 
special  handling  service  is  requested 
and  granted.  If  the  request  for  special 
handUng  is  granted  the  $120.00  fee  is  not 
refundable.  The  fee  may  be  charged  to  a 
deposit  account  established  in  the 
Copjnight  Office.  If  the  deposit  account 
contains  insufficient  funds  to  cover  the 
total  special  handling  fee,  or  if  the 
remitter  does  not  maintain  a  deposit 
account,  the  total  special  handling  fee 
may  be  paid  either  in  person  at  the 
Public  Information  Office  or  it  may  be 
remitted  by  mail.  Such  payment  must  be 
in  cash  or  in  the  form  of  a  certified 
check,  cashier's  check,  or  money  order 
made  payable  to  the  Register  of 
Copyrights. 

3.  Filing  Requests  For  Special  Handling 

Requests  for  special  handling  may  be 
made  in  person  on  the  form  available  in 
the  Public  Information  Office  of  the 
Copyright  Office,  Rm.  LM-401,  James 
Madison  Memorial  Building,  Library  of 
Congress.  The  Office  will  also  consider 
requests  by  mail  providing  the  Special 
Handling  Request  form  is  used  or  a 
cover  letter  is  submitted  containing 
answers  to  the  following  questions  that 
are  required  to  be  answered  in  the 
special  handling  form:  "Why  is  there  an 
urgent  need  for  special  handling?;  If  it  is 
because  of  litigation  is  the  litigation 
actual  or  prospective?;  Are  you  or  your 
client  the  plaintiff  or  defendant?;  What 
are  the  names  of  the  parties  and  the 
name  of  the  court  where  the  action  is 
pending  or  expected?*'  It  is  also 
necessary  to  certify  that  the  answers  to 
these  questions  are  correct  to  the  best  of 
your  knowledge.  A  mailed  request  for 
special  handling  should  be  sent  to: 

Library  of  Congress,  Department  DS, 
Wa«hingtDn,  D.C  2054a  Attention. 
AcquisitioDS  and  Processing  Division 
Office. 

The  outside  of  the  envelope  and  die 
letter  inside  should  clearly  indicate  that 
it  is  a  request  for  special  handling. 

The  request  for  special  handling  of  a 
registration  must  be  accompanied  by  a 
completed  application,  the  required 
deposit  copies,  phmorecords,  or 
identifying  material  and  the  $130.00  fee 
($12a00  special  handling  fee  and  $10.00 
registration  fee).  A  miniminr^  of  five 
woridng  days  nnut  be  allowed  for 
processing  a  claim  under  special 
handltog  procedures. 
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Dated-  April  Zl.  1982. 
David  Ladd. 
Register  of  Copyrights. 

Approved: 
Oanial  |.  Boorstia. 
TTie  Librarian  of  Congress. 

|FR  Doc  a»-120Sr  FIM  S-»-n:  1:45  ^ 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committae  on  Reactor 
Safeguards;  Subcommittee  on 
Advanced  Reactors;  Meeting 

The  ACRS  Sobcommittee  on 
Advanced  Reactors  will  hold  a  meeting 
on  May  17  and  la  1982,  at  the  Argonne 
National  Laboratory,  Building  206,  Room 
C-234,  Aigonne,  IL  The  Subcommittee 
will  continue  discussion  of  a  report  on 
Liquid  Metal  Fast  Breeder  Reactor 
(LMFBR)  safety  philosophy.  Notice  of 
this  meeting  was  published  April  13. 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
September  3a  1981  {46  FR  47903).  oral  or 
written  statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultcmts,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Employee  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  die  necessary  time  during  the 
meeting  for  such  statements. 

The  entire  meeting  will  be  open  to 
public  attendance  except  for  those 
sessions  during  which  the  Subcommittee 
finds  it  necessary  to  discuss  proprietary 
information.  One  or  more  closed 
sessions  may  be  necessary  to  discuss 
such  information.  (Sunshine  Act 
Exemption  4).  To  the  extent  practicable, 
these  closed  sessions  will  be  held  so  as 
to  minimize  inconvenience  to  members 
of  the  public  in  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Monday  and  Tuesday,  May  17  and  13, 1982— 
8:30  a.m.  until  the  conclusion  of  business 
each  day 
The  Subcommittee  and  its  consultants  will 
discuss  possible  design  considerations, 
issues,  or  criteria  for  future  commercial 
advanced  reactors. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 


obtained  by  a  prepaid  teleirfiODe  call  to 
the  congmzant  Designated  Federal 
Employee,  Mr.  Paul  Boduiert  (tdephone 
202/634-32B7)  between  8:15  ajn.  and 
5tt)  p  jn..  ejt.t 

I  have  determined,  in  aooordanoe  widi 
subsecticm  10(d)  of  die  Federal  Advisory 
Committee  Act.  that  it  may  be  necessary 
to  close  some  portions  of  this  meeting  to 
protect  proprietary  information.  Ilie 
authority  for  such  closure  is  Exemption 
(4)  to  die  Sunshine  Act.  5  US.C 
552b(c)(4). 

Dated  April  27, 1982. 
|oliaCHq4a. 

Advisory  Committee  Management  Officer. 

(FK  Doc.  tz-iziu  FOad  t-S-O:  MS  anl 
BUJNG  OOOC  I 


Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  MMMid 
Plant  Units  1  and  2;  Meeting 

The  ACRS  Subcommittee  on  Midland 
Plant  Units  1  and  2  will  hold  a  meeting 
on  May  20  and  21, 1982,  at  the 
HOLIDAY  INN,  1500  W.  Wackerly 
Road.  Nfidland.  ML  The  Subcommittee 
wUl  review  the  application  by 
Consimiers  Power  Company  for  a 
license  to  operate  Midland  Plant  Units  1 
and  2.  Notice  of  this  meeting  was 
pubUshed  April  13. 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
September  30. 1981  (46  FR  47903),  oral  or 
written  statements  may  be  presented  by 
members  of  the  pubbc,  recordings  will 
be  permitted  only  during  those  pmtions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Employee  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements. 

The  entire  meeting  will  be  open  to 
public  attendance  except  for  those 
sessions  which  will  be  closed  to  protect 
proprietary  information  (Sunshine  Act 
Exemption  4).  One  or  more  closed 
sessions  may  be  necessary  to  Hinfr^^fy 
such  infonnatioo.  To  the  extent 
practicable,  these  closed  sessicms  wrill 
be  held  so  as  to  minimize  inconvenience 
to  members  of  the  puUic  in  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Thursday,  May  30,  tBia-*90  a.m.  until  12:30 
pjn.  aadOMpjn.  until  9:00  p.m. 

Friday,  May  21. 1982— A30  (un.<  until  (Ae 
conclusion  of  business 

During  the  initial  portion  of  flie 
meeting,  the  Subcommittee,  along  widi 
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any  of  it9  consultants  who  may  be 
present,  will  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Consumers 
Power  Company,  the  NRC  Staff,  their 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
Employee,  Mr.  David  Fischer  (telephone 
202/634-1413]  between  8:15  a.m.  and 
5:00  p.m.,  e.s.t. 

I  have  determined,  in  accordance  with 
subsection  10(d)  of  the  Federal  Advisory 
Committee  Act,  that  it  may  be  necessary 
to  close  portions  of  this  meeting  to 
public  attendance  to  protect  proprietary 
information.  The  authority  for  such 
closure  is  Exemption  (4)  to  the  Sunshine 
Act.  5  U.S.C.  552b(c)(4). 

Dated:  April  27, 1982. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer. 

|FR  Doc.  82-12120  Filed  S-3-«2:  B:4S  (mj 
BIUJNQ  CODE  7SM>-01-M 


Advisory  Committee  on  Reactor 
Safeguards,  Sut)committee  on 
Qualification  Program  for  Safety 
Related  Equipment;  Meeting 

The  ACRS  Subcommittee  on 
Qualification  Program  for  Safety  Related 
Equipment  will  hold  a  meeting  on  May 
19  and  20. 1982.  at  the  AMFAC  Hotel. 
Valle  Grande  Room.  2910  Yale  Blvd.. 
Albuquerque.  NM.  The  Subcommittee 
will  discuss  three  major  program  areas 
conducted  by  Sandia  Laboratory  and 
continue  its  review  of  equipment 
qualification  requirements.  Notice  of 
this  meeting  was  published  April  13. 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
September  30, 1981  (46  FR  47903).  oral  or 
written  statements  may  be  presented  by 
members  of  the  public  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Emloyee  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements. 


The  entire  meeting  will  be  open  to 
public  attendance  except  for  those 
sessions  which  will  be  closed  to  protect 
proprietary  information  (Sunshine  Act 
Exemption  4).  One  or  more  closed 
sessions  may  be  necessary  to  discuss 
such  information.  To  the  extent 
practicable,  these  closed  sessions  will 
be  held  so  as  to  minimize  inconvenience 
to  members  of  the  public  in  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Wednesday,  May  19, 1982—6:30  a.m.  until  12 

NOON 
Thursday,  May  20, 1982—8:30  a.m.  until  the 

conclusion  of  business 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
Employeee,  Dr.  Richard  Savio  or  StaB 
Engineer,  Mr.  Anthony  Cappucci 
(telephone  202/634-3267)  between  8:15 
a.m.  and  5:00  p.m.,  d.s.t. 

I  have  determined,  in  accordance  with 
subsection  10(d)  of  the  Federal  Advisory 
Committee  Act,  that  it  may  be  necessary 
to  close  portions  of  this  meeting  to 
public  attendance  to  protect  proprietary 
information.  The  authority  for  such 
closure  is  Exemption  (4)  to  the  Sunshine 
Act,  5  U.S.C.  552b(c)(4). 

Dated:  April  29, 1982. 
John  C  Hoyle, 

Advisory  Committee,  Management  Officer. 

[FR  Doc.  82-12119  Rled  S-3-82: 8:4S  am) 
WLUNO  CODE  75S(HI1-« 

[Docket  No.  50-317] 

Baltimore  Gas  &  Electric  Co.; 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
53  issued  to  Baltimore  Gas  and  Electric 
Company  (the  licensee),  for  operation  of 
the  Calvert  Cliffs  Nuclear  Power  Plant. 


Unit  No.  1  located  in  Calvert  County. 
Maryland. 

The  amendment  woidd  revise  the 
Safety  Limits  and  Limiting  Conditions 
for  Operation,  contained  in  the 
Appendix  A  Technical  Specifications, 
for  Calvert  Cliffs  Unit  No.  1  in 
accordance  with  the  licensee's 
appUcation  dated  February  17, 1982. 
liiese  changes  are  primarily  the  result 
of  new  safety  analysis  methods  applied 
to  the  analysis  for  Cycle  6  operation  of 
Calvert  Cliffs  Unit  1.  The  analysis 
presented  provides  for  an  increased 
operating  period  between  refuelings. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  3, 1982,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiu'e  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(8)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
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leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  die 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  dajrs  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  sudi  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

No  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
schedulnl  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  whidi  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scopte  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission.  United 
States  Nuclear  Regulatory  Commission. 
Washington,  DC.  20555,  Attention: 
Docketing  and  Service  Section,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room.  1717  H  Street,  N.W.. 
Washington,  D.C  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Conunission  by  a 
toll-fi-ee  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Robert 
A.  Clark:  [petitioner's  name  and 
telephone  number),  (date  petition  was 
mailed);  (plant  name);  and  (puWication 
date  and  page  number  of  this  Federal 
Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  the  Executive 
Legal  Director,  U.S.  Nudear  Regulatory 
Commission.  Washington,  D.C.  20555. 
and  to  James  A.  Biddison,  Jr.,  General 
Counsel,  G  and  E  Building,  Charles 
Center,  Baltimore,  Maryland  21203, 
attorney  for  the  Ucensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 


Commission,  tiie  presiding  officer  at  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request.  That  determination  vnll  be 
based  upon  a  balancing  of  the  factors 
specified  m  10  CFR  2.714(aKiHv]  and 
2.714(d). 

For  furtho^  details  with  respect  to  this 
action,  see  the  appUcation  for 
amendment  dated  February  17, 1962, 
which  is  available  for  public  inspection 
at  the  Commission's  Pubbc  Document 
Room.  1717  H  Street.  NW..  Washington. 
D.C.  and  at  the  Calvert  County  Library, 
Prince  Fredmck,  Maryland. 

Dated  at  Bethesda.  Maryland  this         day 
of  ,1982. 

For  tlie  Nuclear  Regulatory  Conunission. 
Roberi  A.  CUfk. 

Chief,  Operating  Reactors  Branch  •#4 

Division  of  Licensing. 

|FK  Oo^:  az-miOPUKl  5-»-BZ:  BM  «m| 
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[Docket  Nos.  50-329  OM  ft  OL— 50-330  OM 
aOL] 

Consumers  Power  Ca  (Midtaftd  Plant, 
Units  1  and  2)r,  Reconstitution  of 
Atomic  Safety  and  Licensing  Appeal 
Board 

Notice  is  hereby  given  that  in 
accordance  with  the  authority  conferred 
by  10  CFR  2.787(a),  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Appeal 
Panel  has  reconstituted  the  Atomic 
Safety  and  Licensing  Appeal  Board  for 
these  construction  permit  modification 
and  operating  license  proceedings.  As 
reconstituted,  the  Appeal  Board  for 
these  proceedings  will  consist  of  ttie 
following  members: 

Christioe  N.  Kohl,  (^ainnan 
Dr.  John  R  Buck 
Thomas  S.  Moore 

Dated:  April  27, 1982. 
C  Jean  Shoemaker, 
Secretary  to  the  Appeal  Board. 

IFK  Doc  82-12115  FUsd  S-3-82:  &«$  «m| 
BILUNG  CODE  7590-01-H 


[OockM  Na  50-344] 

Portland  General  Electric  Ca  et  aL; 
Issuance  of  Amendment  to  Fadiity 
Operating  License 

The  U.S.  Nadear  Regulatmy 
Commission  (the  Commission)  has 
issued  Amendment  No.  71  to  Facility 
Operating  License  No.  NPP-1,  issued  to 
Portland  General  Electric  Company,  the 
City  of  Eugene,  Oregon,  and  Padfic 
Power  and  Light  Company  (the 
Hcensees),  which  revised  Technical 
Specifications  for  operation  of  Trojan 
Nuclear  Plant  (the  facility)  located  in 


Columbia  Comity.  Oregon.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  deletes  the  isolatian 
time  requirement  for  six  motor-operated 
containment  isolation  valves  that  are 
manually  actuated. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment  Prior  public  notice 
of  this  amendment  was  not  required 
since  this  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appradsal  need 
not  be  prepared  in  connection  with 
issuance  o(  this  amendment 

For  fiuther  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  March  3. 1982.  (2) 
Amendment  No.  71  to  License  No.  NPF- 
1  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  PubUc  Docimient  Room. 
1717  H  Street  N.W.,  Washington.  D.C 
20555  and  at  the  Multnomah  County 
Library,  Sodal  Sdence  and  Sdence 
Department  801  SW  10th  Avenue, 
Portland,  Oregon  97205.  A  copy  of  items 
(2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention;  Director,  Division 
of  Licensing. 

Dated  at  Bethesda.  Maryland,  diis  21st  day 
of  April  188Z. 

For  the  Nuclear  Regulatory  Commission. 
Charles  M.  Trammell, 

Acting  Chief.  Operating  Reactors  Branch  No. 
3,  Division  of  Licensing. 

int  aoc.  U-12111  FIM  S-3-8Z:  k46  aaj 
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(DocfcatNa  50-142  OL] 

Regents  of  the  Unlvertfty  of  CaRfomla 
(UCLA  Researcfi  ReactoO;  Proposed 
Renewal  of  Facility  License; 
Prehearing  Conference 

April  28, 1982. 

Please  take  notice  that  a  prehearing 
conference  in  the  above  captioned 
matter  will  take  place  at  9:30  aja..  June 


19258 


Federal  Register  /  Vol.  47.  No.  86  /  Tuesday.  May  4,  1982  /  Notices 


29  and  30, 1982,  in  the  Customs 
Courtroom,  on  the  eighth  floor  of  the 
Federal  Building,  300  N.  Los  Angeles 
Street  Los  Angeles,  California.  The 
purpose  of  the  conference  is  to  resolve 
any  remaining  discovery  disputes,  set  a 
schedule  for  the  completion  of  discovery 
which  has  been  deferred,  set  a  schedule 
for  the  filing  of  motions  for  summary 
disposition  and  responses,  and  set  a 
tentative  date  for  the  beginning  of  the 
evidentiary  hearings. 

Oral  limited  appearance  statements 
will  not  be  accepted  at  this  conference; 
rather  they  will  be  scheduled  during  the 
forthcoming  evidentiary  hearings. 
Written  limited  appearance  statements 
may  be  submitted  at  any  time. 

The  Atomic  Safety  and  Licensing  Board. 
John  H.  Ftye  01, 

Chairman,  Administrative  Judge. 
Bethesda,  Maryland. 

|FR  Doc  «2'12117  Fllisd  5-3-82:  8:46  im) 
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(Docket  Na  50-244] 

Rochester  Gas  &  Electric  Corp.  (R.  E. 
Ginna  Plant);  Issuance  of  Amendment 
To  Provisional  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
issued  Amendment  No.  49  to  Provisional 
Operating  License  No.  DPR-18.  issued  to 
Rochester  Gas  and  Electric  Corporation 
(the  licensee],  which  revised  the 
Technical  Specifications  for  operation  of 
the  R.  E.  Ginna  Plant  (facility]  located  in 
Wayne  County,  New  York.  This 
amendment  is  effective  as  of  its  date  of 
issuance. 

The  amendment  authorizes  technical 
specification  changes  that  allow  the 
containment  hre  detection  instruments 
to  be  made  inoperable  during  the 
containment  integrated  leak  rate  test. 

The  application  for  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act],  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendinent  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.S(d](4]  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 


not  be  prepared  in  connection  with 
issuance  of  this  amendment 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  notarized  April  23, 1982,  (2) 
Amendment  No.  49  to  License  No.  DPR- 
18.  and  (3]  the  Commission's  related 
Safety  Evaluation.  These  items  are 
available  for  public  inspection  at  the 
Conmiission's  Public  Docimient  Room, 
1717  H  Street  NW..  Washington,  D.C. 
and  at  the  Rochester  Public  Library,  115 
South  Avenue,  Rochester,  New  York 
14627. 

A  single  copy  of  items  (2)  and  (3)  may 
be  obtained  by  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  D.C.  20555,  Attention: 
Director.  Division  of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  23rd  day 
of  Aprill982. 

For  the  Nuclear  Regulatory  Commission. 
Dennis  M.  Crutchfield, 
Chief,  Operating  Reactors  Branch  No,  S, 
Division  of  Licensing- 

|FR  Doc.  82-12112  RIed  $-9-82: 8:«  am] 
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Regulatory  Guides;  Issuance, 
Availability,  WIttKlrawal 

The  Nuclear  Regulatory  Commission 
has  issued  a  new  guide  in  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  public  methods 
acceptable  to  the  NRC  staff  of 
implementing  specific  parts  of  the 
Commission's  regulations  and,  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postidated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 
staff  in  its  review  of  appUcations  for 
permits  and  Ucenses. 

Regulatory  Guide  1.6&3. 
"Preoperationcd  Testing  of  Instrument 
and  Control  Air  Systems,"  describes  a 
method  acceptable  to  the  NRC  staff  for 
complying  with  the  Commission's 
regulations  with  respect  to 
preoperational  testing  (1)  to  verify  that 
instrument  and  control  air  systems  and 
the  loads  they  supply  wrill  operate 
properly  at  normal  pressure  and  (2)  to 
ensure  the  operability  of  functions 
important  to  safety  at  abnormal    ' 
pressure  conditions.  The  guide  is  a 
revision  of  and  replaces  Regulatory 
Guide  1.80,  "Preoperational  Testing  of 
Instrument  Air  Systems,"  which  was 
issued  in  June  1974  and  is  now  being 
withdrawn.  The  withdrawal  of 
Regulatory  Guide  1.80  is  in  no  way 
intended  to  alter  any  prior  or  existing 
licensing  commitments  based  on  its  use. 


Comments  and  suggestions  in 
connection  with  (1]  items  for  inclusion 
in  guides  currenUy  being  developed  or 
(2)  improvements  in  all  published  guides 
are  encouraged  at  any  time.  Comments 
should  be  sent  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  D.C.  20555, 
Attention:  Docketing  and  Service 
Branch. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room.  1717  H  Sti«et  NW.. 
Washington.  D.C.  Copies  of  active 
guides  may  be  purchased  at  the  current 
Government  Printing  Office  price.  A 
subscription  service  for  future  guides  in 
specific  divisions  is  available  through 
the  Government  Printing  Office. 
Information  on  the  subscription  service 
and  current  prices  may  be  obtained  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 
Attention:  Publication  Sales  Manager. 

(5  U.S.C.  552(a)) 

Dated  at  Silver  Spring,  Maryland  this  2eth 
day  of  April  1982. 

For  the  Nuclear  Regulatory  Commission. 
Robert  B.  Minogue. 
Director,  Office  of  Nuclear  Regulatory 
Research. 

(FR  Doa  82-12116  PUad  5-3-82:  8:45  un| 
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State  of  NelMtwka;  Reassertion  of 
Certain  Regulatory  AuttKKity 

In  1966,  the  State  of  Nebraska  entered 
into  an  agreement  with  the  U.S.  Atomic 
Energy  Commission  pursuant  to  which 
the  State  assumed  the  authority  to 
regulate  byproduct  source,  and  special 
nuclear  material  of  less  than  critical 
mass. 

By  letter  dated  February  18, 1982 
Governor  Charles  Thone,  State  of 
Nebraska,  requested  that  the  NRC 
reassert  authority  to  regulate  source 
materials  as  they  relate  to  in  situ  or 
solution  uranium  mining  and  uranium 
milling.  He  stated  that  at  this  time  the 
State  of  Nebraska  does  not  have  the 
necessary  legislation  nor  regulations  to 
protect  the  public  health  and  safety  from 
these  activities  and  that  the  State  may 
receive  a  license  apphcation  in  the  near 
future.  The  Governor  also  stated  that  the 
State  does  wish  to  review  its  options 
and,  if  in  the  best  interest  of  Nebraska 
and  its  citizens,  may  at  a  later  date 
submit  an  amended  Agreement  whereby 
the  State  could  reassume  regulatory 
control.  There  are  no  State-hcensed 
uranium  mining  and  milling  activities  in 
Nebraska  at  present 

In  order  to  effect  this  transfer,  section 
274j  of  the  Atomic  Energy  Act  requires  a 


finding  by  the  Commission  that  it  is 
necessary  for  the  Commission  to 
terminate  that  part  of  Nebraska's 
agreement  rehnquishing  NRC  authority 
over  these  uranium  mining  and  million 
activities  (source  material)  and  to 
reassert  NRC  licensing  {md  regulation 
authority  over  these  activities  in 
Nebraska  in  order  to  protect  the  public 
health  and  safety. 

Pursuant  to  the  provisions  of  Section 
274j  of  the  Atomic  Energy  Act  of  1954.  as 
amended,  the  Nuclear  Regulatory 
Commission  found  on  April  20, 1982, 
that  it  is  necessary  to  terminate  that  part 
of  Nebraska's  agreement  relinquishing 
NRC  authority  over  source  materials 
involved  in  m-anium  milling  and  in  situ 
or  solution  uraniiun  mining  activities 
and  to  reassert  NRC  licensing  and 
regulatory  authority  over  such  activities 
in  order  to  protect  the  public  health  and 
safety.*  This  reassertion  of  authority  is 
effective  May  4, 1982. 

Persons  seeking  licenses  for  uranium 
recovery  activities  within  Nebraska 
involving  source  material  and  byproduct 
material  as  deHned  in  section  lle(2)  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  should  file  such  appUcations 
with  the  U.S.  Nuclear  Regulatory 
Commission. 

Dated  at  Bethesda,  Maryland,  this  Zeth  day 
of  April  1982. 

For  the  United  States  Nuclear  Regulatory 
CommissioB. 
G.  Wayne  K«cr. 

Director.  Office  of  State  Programs. 

|FR  Doc  82-12114  Piled  S-3-S2;  &4S  un| 
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[Docket  No&  50-280  and  50-2S1] 

Virginia  Electric  &  Power  Co^  Issuance 
of  Amendmento  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  77  to  Facility 
Operating  License  No.  DPR-32  and 
Amendment  No.  78  to  Facility  Operating 
License  No.  DPR-37  issued  to  Virginia 
Electric  and  Power  Company  (the 
licensee),  which  revised  Technical 
Specifications  for  operation  of  the  Surry 
Power  Station.  Unit  Nos.  1  and  2. 
respectively,  (the  facilities),  located  in 
Surry  County.  Vii-ginia.  The 
amendments  are  effective  as  of  the  date 
of  issuance. 

These  amendments  revise  the 
Technical  Specifications  related  to  the 


'  The  CommiMion  presently  has  the  authority  to 
regulate  byproduct  material  associated  with 
uranium  recovery  activities  (i.e..  mill  Uilings)  in 
Nebraska  since  the  State  of  Nebraska  has  not  acted 
to  exercise  authority  over  this  material.  (Pub.  L  9ft- 
106,  93  Stat.  798  (1978).) 


auxiliary  feedwater  systems.  One 
change  adds  the  requirement  that  at 
least  one  of  the  three  auxiliary  pumps  be 
operable  when  the  temperature  a^ 
pressure  of  the  opposite  unit  are  ^ater 
than  350*F  and  450  psig.  respectively. 
The  other  change  adds  an  action 
statement  which  requires  at  least  three 
auxiliary  pumps  be  restored  to  operable 
status  within  72  hours  or  be  in  hot 
shutdowm  within  the  next  12  hours. 
Other  changes  include  a  requirement  for 
a  source  of  water  for  the  one  auxiliary 
feedwater  pimip  of  the  opposite  unit, 
flow  tests  for  all  of  the  auxiliary 
feedwater  pumps,  and  valve  exercise 
tests  for  the  pump  discharge  valves. 

The  application  for  the  amendments 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendments.  Prior  public  notice 
of  these  amendments  was  not  required 
since  these  amendments  do  not  involve 
a  signiff  cant  hazards  consideration. 

llie  Commission  has  determined  that 
the  issuance  of  these  amendments  will 
not  result  in  any  significant 
environmental  impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement  or  negative 
declaration  and  environmental  impact 
appraisal  need  not  be  prepared  in 
comiection  with  issuance  of  these 
amendments. 

For  fiuther  details  with  respect  to  this 
action,  see  (1)  the  applications  for 
amendments  dated  December  28. 1979 
and  February  26. 1980.  (2)  Amendment 
Nos.  77  and  78  to  License  Nos.  DPR-32 
and  DPR-37,  and  (3)  the  Commission's 
related  Safety  Evaluation.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Sti^et,  NW.,  Washington. 
D.C.  and  at  the  Swem  Library.  College  of 
William  and  Mary.  WiUiamsburg. 
Virginia  23185.  A  copy  of  items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda.  Maryland,  this  27th  day 
of  AprU.  1982. 

For  the  Nuclear  Jlegulatory  Commission. 
Steven  A.  Vaiga, 

Chief.  Operating  Reactors  Branch  No.  1. 
Division  of  Licensing. 

|FR  Doc  82-12113  Filed  S-S-aZ:  84S  »m\ 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Na  34-18670;  Rto  Na  8R-MCC- 
82-5] 

Setf-Reguiatory  Organizations; 
Proposed  Rule  Ctiange  By  Mid«»est 
Ciearfng  Corp^  Proposed  Price 
Revision  Schedule 

Pursuant  to  section  19(bJ(l)  of  the 
Securites  Exchange  Act  of  1934, 15 
U.S.C  78s(b)(l),  notice  is  hereby  given 
that  on  April  0, 1982  the  Midwest 
Clearing  Corporation  filed  with  the 
Securities  and  Exchange  Commission, 
the  proposed  rule  change  as  described 
in  Items  L  U,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Oi^ganizatkn's 
Statement  of  the  Terms  of  Substance  oC 
the  Proposed  Rule  Change 

Attached  as  Exhibit  A  is  the  Price 
Revision  Schedule. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
SUtutory  Basis  for,  tbe  Proposed  Rule 
Change 

In  its  ffliiig  with  the  CcMnmission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  tTile  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  TV  below. 
TTie  self-regulatory  organization  has 
prepared  simunaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change.  The  proposed  pricing 
modifications,  effective  for  services 
rendered  beginning  April  1, 1982.  reflect 
cost  savings  experienced  through 
automation  in  1981  in  conjunction  widi 
growth  in  activity.  This  has  enabled 
MCC  to  retain  almost  all  existing  1981 
fees  despite  the  impact  of  inflation  on  its 
overall  operations  and  those  of  its 
participants.  MCC,  however,  has 
increased  fees  for  monthly  fixed 
services  and  several  labor  intensive 
fimctions  to  more  accurately  reflect  the 
expense  associated  with  providing  the 
particular  service. 

In  addition,  a  new  discoimt  in  the 
form  of  a  credit  will  be  instituted  on 
trade  settiement  with  MCC  Participants' 
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settling  trades  will  receive  a  certain 
credit  per  trade  on  a  graduated  basis 
based  upon  the  individual  Participant's 
volume  of  settling  trades  in  the  system. 
Such  graduated  credits  reflect 
economies  of  scale  which  are  realized  in 
the  settlement  process.  The  credit  will 
be  applied  against  the  Participant's  total 
monthly  billing  for  aU  MCC  services. 
This  can  result  in  an  overall  reduction  in 
fees  for  any  participant  wishing  to  take 
advantage  of  such  economies  of  scale 
and  utilize  the  settlement  services  of 
MCC. 

The  proposed  fee  schedule  is 
consistent  with  Section  17A  of  the  Act 
in  that  the  fee  schedule  will  help  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  settlement  of 
securities  transactions.  In  addition,  the 
price  changes  provide  for  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  MCCs 
participants. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition. 
The  proposed  change  in  fees  will  have 
an  impact  on  competition  but  such 
impact  will  not  impose  any  burden  on 
competition,  but,  rather,  will  relieve  a 
burden  on  or  otherwise  promote 
competition  between  clearing  agencies 
and  between  brokers.  The  proposed  fee 
schedule  will  enable  MCC  to  become 
more  competitive  with  other  major 
clearing/ depository  organizations  in 
providing  comprehensive  and  cost 
effective  trade  recording,  settlement, 
custodial/safekeeping  and  related 
services  to  its  PaHicipants.  In  addition, 
the  proposed  fee  schedule  may  enable  a 
Participant  to  reduce  its  overall  clearing 
costs  by  taking  advantage  of  certain 
economies  of  scale,  thus  promoting 
competition  with  other  brokers. 

(C)  Self-Regulatory  Organization  'a 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others. 
Comments  have  neither  been  solicited 
nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  piu^uant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Secxmties  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 


purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  8<riidtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  Ble  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street, 
Washington.  O.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statments  with  respect  to  the 
proposed  rule  change  that  are  filed  with 
the  Commssion,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fixim  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
1100  L  Street,  NW.,  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  May  25, 1982. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  April  20, 1982. 
G«oige  A.  Fttzsiiiiiiions, 
Secretary. 
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MCC  Price  Revisions 


MCC  Price  REVISH3NS— Continued 


Fonnsr        Now 


SarvtocCharQM 


Plrtidptnl    MCOunt    maintenanoe    f«e 
(month)  ..,^ — " 


S12S.00 


S13S00 


Trade  Reoofdng 


PPe-Cornpv0d  f9^) 

Raquiring  Connparison  (OTQ  (Mle) . 


0.52 
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000 
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BiujNQ  cooe  nio-oi-M 


Delivery  (loan  or  return  ol  loan). 
Receipt , 


250 
2.50  I 


^so 
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TENNESSEE  VAU^Y  AUTHORITY 

Time-of-Oay  Ratemaking  Standards 
and  Assignment  of  Allocation  of 
Benefits  of  Hydro  Power  In  Residential 
Rate  Design;  Extension  of  Time  for 
Written  Comments  and  Ctianged 
Meeting 

AOmCV:  Tennessee  Valley  Authority 
(TVA). 

ACTION:  Notice  of  extension  of  time  for 
written  comments  and  change  in 
location,  date,  and  time  of  oral  comment 
session. 

summary:  Notice  of  opportunity  for 
further  comment  on  the  Time-of-Day 
Ratemalcing  Standard  and  on  the 
assigmnent  of  the  allocation  of  the 
benefits  of  hydro  power  in  residential 
rate  design  was  published  in  the  Federal 
Register  April  15, 1982  (47  FR  16241).  In 
that  notice  it  was  announced  that 
written  comments  woidd  be  received 
until  May  5  and  that  an  opportunity  to 
present  oral  comments  to  the  TVA 
Board  would  be  provided  following  the 
conclusion  of  the  formal  agenda  at  the 
scheduled  meeting  of  the  TVA  Board  of 
Directors  on  May  5, 1982. 

The  purpose  of  this  notice  is  to 
announce  an  extension  of  time  for 
submitting  written  comments  and  a 
change  in  the  location,  date,  and  time  at 
which  the  Board  will  receive  oral 
comments.  Written  comments  should 
now  be  received  by  5  p.m.  (e.d.t.).  on 
May  10, 1982.  Oral  comments  v^ll  be 
received  by  the  TVA  Board  at  the  ' 
Ellington  Agricultural  Center 
Auditorium  on  Marchant  Road  in 
Nashville,  Tennessee,  on  May  10, 1982 
beginning  at  9  a.m.  (CUT). 

Other  details  about  this  opportunity 
for  further  comment  are  not  dianged 
and  are  set  out  in  the  April  15, 1982, 
Federal  Register  notice. 
FOR  FiMTHER  mFORMATlON  CONTACT: 
Dawn  S.  Ford,  Tennessee  Valley 
Authority,  400  West  Summit  Hill  Drive, 
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EPB6,  Knoxville,  Tennessee  37902.  (615] 
632-4402. 
W.  F.  Willis, 
General  Manager. 

(FR  Doc  82-12018  Filed  5-3-8i  Mi  m\ 

BiujNa  CODE  ^^»^o\-u 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
[TJ).  82-«41 

Recordation  of  Trade  Name;  Son- 
Export,  SJV.  de  C.V. 

On  December  17. 1981,  there  was 
published  in  the  Federal  Register  (46  FR 
61532)  a  notice  of  application  for  Uie 
recordation  under  section  42  of  the  Act 
of  July  5, 1946,  as  amended  (15  U.S.C 
1124).  of  the  trade  name  "Son-Export 
S.A.  de  C.V."  The  notice  advised  that 
prior  to  final  action  on  the  application, 
filed  pursuant  to  section  133.12.  Customs 
Regulations  (19  CFR  133.12). 
consideration  would  be  given  to 
relevant  data,  views,  or  arguments 
submitted  in  opposition  to  the 
recordation  and  received  not  later  than 
30  days  from  the  date  of  publication  of 
the  notice.  No  responses  were  received 
in  opposition  to  the  application. 

The  name  "Son-Export  S.A.  de  C.V." 
is  hereby  recorded  as  the  trade  name  of 
Son-Export  S.A.  de  CV..  a  company 
governed  by  the  laws  of  The  Republic  of 
Mexico,  located  at  Plutarco  Elias  Calles 
y  Rosales  #124,  Desp.  3003.  Hermosillo, 
Sonora.  Mexico.  The  trade  name  is 
applied  to  fresh  fitizen  shellfish 
(shrimp). 

Dated:  April  27, 1982. 
A.  Piazza, 

Acting  Director.  Entry  Procedures  and 
Penalties  Division. 

(FR  Doc  82-12092  Filed  5-3-8£  8:45  am| 
MLUMQCOOC  W20-0I-M 


Office  Of  ttie  Secretary 

[Depwtmwit  CIrcuiar  PubMc  Debt  Series  No. 
12-«2] 

Treasury  Notes  of  May  15, 1992;  Series 
B-1992 

April  29. 1962. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  the  Second 
Liberty  Bond  Act  as  amended,  ihvites 
tenders  for  approximately  $4,000,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  May  15, 1992,  Series 
B-1992  (CUSIP  No.  912827  NE  8).  The 
securities  will  be  sold  at  auction.  wiUi 
bidding  on  the  basis  of  yield.  Payment 


will  be  required  at  the  price  equivalent 
of  the  bid  yield  of  each  accepted  tender. 
The  interest  rate  on  the  seciuities  and 
the  price  equivalent  of  each  accepted 
bid  will  be  determined  in  the  manner 
described  below.  Additional  amounts  of 
these  securities  may  be  issued  to 
Government  accounts  and  Federal 
Reserve  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
new  securities  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities,  to  the  extent  that 
the  aggregate  amount  of  tenders  for  such 
accounts  exceeds  the  aggregate  amount 
of  maturing  securities  held  by  them. 

2.  Description  of  Securities 

2.1.  The  securities  will  be  dated  May 
17, 1982,  and  will  bear  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
November  15. 1982,  and  each 
subsequent  6  months  on  May  15  and 
November  15.  until  the  principal 
becomes  payable.  They  will  mature  May 
15, 1992.  and  will  not  be  subject  to  call 
for  redemption  prior  to  maturity.  In  the 
event  an  interest  payment  date  or  the 
matxuity  date  is  a  Satimiay.  Sunday,  or 
other  nonbusiness  day,  the  interest  or 
principal  is  payable  on  the  next- 
succeeding  business  day. 

2.2.  The  income  derived  bom  the 
securities  is  subject  to  all  taxes  imposed 
under  the  Internal  Revenue  Code  of 
1954.  The  securities  are  subject  to  estate, 
inheritance,  gift  or  other  excise  taxes, 
whether  Federal  or  State,  but  are 
exempt  horn  all  taxation  now  or 
hereafter  imposed  on  the  principal  or 
interest  thereof  by  any  State,  any 
possession  of  the  United  States,  or  any 
local  taxing  authority. 

2.3.  The  securities  will  be  acceptable 
to  secure  deposits  of  public  monies. 
They  will  not  be  acceptable  in  payment 
of  taxes. 

2.4.  Bearer  securities  with  interest 
coupons  attached,  and  seoirities 
registered  as  to  principal  and  interest 
will  be  issued  in  denominations  of 

$i.ooa  $5,ooa  $iaooo.  sioaooa  and 

$1,000,000.  Book-entry  securities  will  be 
available  to  eligible  bidders  in  multiples 
of  those  amounts.  Interchanges  of 
securities  of  different  denominations 
and  of  coupon,  registered,  and  book- 
entry  securities,  and  the  transfer  of 
registered  seciuities  will  be  permitted. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  securities 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect  as  well  as  those  that  may  be 
issued  at  a  later  date. 


3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt 
Washington,  D.C.  20226.  up  to  1:30  p.m. 
Eastern  Daylight  Saving  time, 
Wednesday,  May  5. 1982. 
Noncompetitive  tenders  as  defined 
below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday.  May 
4, 1982.  and  received  no  later  than 
Monday.  May  17. 1982. 

3.2.  Each  tender  must  state  the  face 
amount  of  securities  bid  for.  The 
minimum  bid  is  $1.00a  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g.. 
7.10  percent  Common  fractions  may  not 
be  used.  Noncompetitive  tenders  must 
show  the  term  "noncompetitive"  on  the 
tender  form  in  fieu  of  a  specified  yield. 
No  bidder  may  submit  morelhan  one 
noncompetitive  tender,  and  the  amount 
may  not  exceed  $1,000,000. 

3.3.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  report  daily 
to  the  Federal  Reserve  Bank  of  New 
York  their  positions  in  and  borrowings 
on  such  securities,  may  submit  tenders 
for  account  of  customers  if  the  names  of 
the  customers  and  the  amount  for  each 
customer  are  furnished.  Others  are  only 
permitted  to  submit  tenders  for  their 
own  account 

3.4.  Tenders  will  be  received  without 
depgsit  for  their  own  account  bom 
conunerdal  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations:  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  puBUc  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  securities  applied  for  (in  the 
form  of  cash,  maturing  Treasury 
securities,  or  readily  collectible  checks), 
or  by  a  payment  guarantee  of  5  percent 
of  the  face  amount  applied  for  from  a 
conunerdal  bank  or  a  primary  dealer. 

3.5.  Immediately  after  the  closing 
hour,  tenders  will  be  opened,  followed 
by  a  public  announcement  of  the  amount 
and  yield  range  of  accepted  bids. 
Subject  to  the  reservations  expressed  in 
Section  4,  noncompetitive  tenders  will 
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be  accepted  in  full,  and  dien  competitive 
tenders  will  be  accepted,  starting  with 
those  at  the  lowest  yields,  throu^ 
successfully  higher  yields  to  the  extent 
required  to  attain  the  amount  offered. 
Tenders  at  the  highest  accepted  yield 
will  be  prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  a  coupon  rate  will 
be  established,  on  the  basis  of  a  V^  of 
one  percent  increment,  which  results  in 
an  equivalent  average  accepted  price 
close  to  100.000  and  a  lowest  accepted 
price  above  the  original  issue  discount 
limit  of  97.750.  That  rate  of  interest  will 
be  paid  on  all  of  the  securities.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Wee  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923.  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  finaL 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.6.  Competitive  bidders  will  be 
advised  of  the  acceptance  or  rejection  of 
their  tenders.  Those  submitting 
noncompetitive  tenders  will  only  be 
notified  if  the  tender  is  not  accepted  in 
full,  or  when  the  price  is  over  par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part,  to  allot  more  or  less  than  the 
amount  of  securities  specified  in  Section 
1,  and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 

5.  Payment  and  Delivery 

5.1.  Settiement  for  allotted  securities 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt  wherever  the  tender  was 
submitted.  SetUement  on  securities 
allotted  to  institutional  investors  and  to 
to  others  whose  tenders  are 
accompanied  by  a  payment  guarantee 
as  provided  in  Section  3.4.,  must  be 
made  or  completed  on  or  before 


Monday,  May  17, 1982.  Payment  in  full 
must  accompany  tenders  submitted  by 
all  other  investors.  Payment  must  be  in 
cash:  in  other  funds  immediately 
available  to  the  Treasury,  in  Treasury 
bills,  notes,  or  bonds  (with  all  coupons 
detached)  maturing  on  or  before  the 
settiement  date  but  which  are  not 
overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  chedc  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday,  May  13, 1982. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of 
allotted  securities  is  over  par,  settlement 
for  the  premium  must  be  completed 
timely,  as  specified  in  the  preceding 
sentence.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder.  Payment 
will  not  be  considered  complete  where 
registered  securities  are  requested  if  the 
appropriated  identifying  number  as 
required  on  tax  returns  and  other 
documents  submitted  to  the  Internal 
Revenue  Service  (an  individual's  social 
security  number  or  an  employer 
identification  number)  is  not  furnished. 
When  payment  is  made  in  securities,  a 
cash  adjustment  will  be  made  to  or 
required  of  the  bidder  for  any  difference 
between  the  face  amount  of  securities 
presented  and  the  amount  payable  on 
the  securities  allotted. 

5.2.  In  evey  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  face 
amount  of  securities  allotted,  shall,  at 
the  discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  securities  tendered  in 
payment  for  allotted  securities  are  not 
reqiured  to  be  assigned  if  the  new 
seciudties  are  to  be  registered  in  the 
same  names  and  forms  as  appear  in  the 
registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
seciuities  are  to  be  registered  in  names 
and  forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  'The  Secretary  of  the 
Treasury  for  (securities  offered  by  diis 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number)."  If  new 
securities  in  coupon  form  are  desired, 
the  assignment  should  be  to  'The 
Secretary  of  the  Treasury  for  coupon 
(securities  offered  by  this  circular)  to  be 
delivered  to  (name  and  address)." 
Specific  instructions  for  the  issuance 
and  delivery  of  the  new  securities, 
signed  by  the  owner  or  authorized 


representative,  must  accompany  the 
securities  presented.  Securities  tendered 
in  payment  should  be  surrended  to  the 
Federal  Reserve  Bank  or  Branch  or  to 
the  Bureau  of  the  Public  Debt, 
Washington,  D.C.  20226.  The  securities 
must  be  delivered  at  the  expense  and 
risk  of  the  holder. 

5.4.  If  bearer  securities  are  not  ready 
for  delivery  on  the  settiement  date, 
purchasers  may  elect  to  receive  interim 
certificates.  These  certificates  shall  be 
issued  in  bearer  form  and  shall  be 
exchangeable  for  definitive  securities  of 
this  issue,  when  such  securities  are 
available,  at  any  Federal  Reserve  Bank 
or  Branch  or  at  the  Bureau  of  the  Public 
Debt,  Washington,  D.C.  20226.  The 
interim  certificates  must  be  returned  at 
the  risk  and  expense  of  the  holder. 

5.5.  Delivery  of  securities  in  registered 
form  will  be  made  after  the  requested 
form  of  registration  has  been  validated, 
the  registered  interest  account  has  been 
established,  and  the  securities  have 
been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized  and  requested  to  receive 
tenders,  to  make  allotments  as  directed 
by  the  Secretary  of  the  Treasury,  to 
issue  such  notices  as  may  be  necessary, 
to  receive  payment  for  and  make 
delivery  of  securities  on  full-paid 
allotments,  and  to  issue  interim 
certificates  pending  delivery  of  the 
definitive  securities. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  issue  supplemental  or 
amendatory  rules  and  regulations 
governing  the  offering.  Public 
announcement  of  such  changes  will  be 
promptiy  provided. 

Paul  H.  Taylor. 

Fiscal  Assistant  Secretary. 

|FR  Doc.  SZ-1Z148  Filed  4-30-82: 12:52  pm) 
BIUJNOCOOE  4ai(M0-H 


lOepwtment  CIrcutar  PubHc  Debt  Series  No. 
11-«2] 

Traasury  Notes  of  May  15, 1985;  Series 
M-1985 

April  29, 1982. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  the  Second 
Liberty  Bond  Act,  as  amended,  invites 
tenders  for  approximately  $5,250,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  May  15. 1985,  Series 
M-1985  (CUSIP  No.  912827  ND  0).  The 
securities  %vill  be  sold  at  auction,  with 
bid<kng  on  the  basis  of  yield.  Payment 
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will  be  required  at  the  price  equivalent 
of  the  bid  yield  of  each  accepted  tender. 
The  interest  rate  on  the  securities  and 
the  price  equivalent  of  each  accepted 
bid  will  be  determined  in  the  manner , 
described  below.  Additional  amounts  of 
these  securities  may  be  issued  to 
Government  accounts  and  Federal 
Reserve  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
securities.  Additional  amounts  of  the 
new  securities  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  for  foreign  and  international 
monetary  authorities,  to  the  extent  that 
the  aggregate  amount  of  tenders  for  such 
accounts  exceeds  the  aggregate  amount 
of  maturing  seoirities  held  by  them. 

1.2.  If  the  interest  rate  determined  in 
accordance  with  this  circular  is  identical 
to  the  rate  on  an  outstanding  issue  of 
United  States  notes,  and  the  terms  and 
conditions  of  such  outstanding  issue  are 
otherwise  identical  to  terms  and 
conditions  of  the  securities  offered  by 
this  circuJar,  this  shall  be  considered  an 
invitation  for  an  additional  amount  of 
the  outstanding  securities  and  this 
circular  will  be  amended  accordingly. 
Payment  for  the  securities  in  that  event 
will  be  calculated  on  the  basis  of  the 
auction  price  determined  in  accordance 
with  this  circular  plus  accrued  interest 
from  the  last  preceding  interest  payment 
date  on  the  outstanding  seoirities. 

2.  Description  of  Securities 

2.1.  The  securities  will  be  dated  May 
17, 1982,  and  will  bear  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
November  15, 1982,  and  each 
subsequent  8  months  on  May  15  and 
November  15,  until  the  principal 
becomes  payable.  They  will  mature  May 
15. 1985.  and  will  not  be  subject  to  call 
for  redemption  prior  to  maturity.  In  the 
event  an  interet  payment  date  or  the 
maturity  date  is  a  Saturday.  Sunday,  or 
other  nonbusiness  day,  the  interest  or 
principal  is  payable  on  the  next- 
succeeding  business  day. 

2.2.  The  income  derived  from  the 
securities  is  subject  to  all  taxes  imposed 
imder  the  Internal  Revenue  Code  of 
1954.  The  securities  are  subject  to  estate, 
inheritance,  gift,  or  other  excise  taxes, 
whether  Federal  or  State,  but  are 
exempt  from  all  taxation  now  or 
hereafter  imposed  on  the  principal  or 
interest  thereof  by  any  State,  any 
possession  of  the  United  States,  or  any 
local  taxing  authority. 

2.3.  The  seciuities  will  be  acceptable 
to  secure  deposits  of  public  monies. 
They  will  not  be  acceptable  in  payment 
of  taxes. 

2.4.  Bearer  securities  with  interest 
coupons  attached,  and  securities 
registered  as  to  principal  and  interest. 
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will  be  issued  in  denominations  of 
$5,000,  $10,000,  $100,000,  and  $1,000,000. 
Book-entry  securities  will  be  available 
to  eligible  bidders  in  multiples  of  those 
amoimts.  Interchanges  of  securities  of 
different  denominations  and  of  coupon, 
registered,  and  book-entry  seciuities, 
and  the  transfer  of  registered  securities 
will  be  permitted. 

2.5.  liie  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  securities 
offered  in  this  circular.  These  general 
regulations  include  those  currendy  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  later  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  D.C  20226.  up  to  1:30  pjn.. 
Eastern  Daylight  Saving  time,  Tuesday. 
May  4. 1982.  Noncompetitive  tenders  as 
defined  below  will  be  considered  timely 
if  postmarked  no  later  than  Monday, 
May  3. 1982,  and  received  no  later  than 
May  17. 1982. 

3.2.  Each  tender  must  state  the  face 
amount  of  securities  bid  for.  The 
minimum  bid  is  $5,000.  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders^  must  also  shows 
the  yield  desired,  expressed  in  terms  of 
an  annual  yield  with  two  decimals,  e.g., 
7.10%.  Common  fractions  may  not  be 
used.  Noncompetitive  tenders  must 
show  the  term  "noncompetitive"  on  the 
tender  form  in  lieu  of  a  specified  yield. 
No  bidder  may  submit  more  than  one 
noncompetitive  tender,  and  the  amount 
may  not  exceed  $1,000,000. 

3.3.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  maricets  in 
Government  seciirities  and  report  daily 
to  the  Federal  Reserve  Bank  of  New 
York  their  positions  in  and  borrowings 
on  such  securities,  may  submit  tenders 
for  account  of  customers  if  the  names  of 
the  customers  and  the  amount  for  each 
customer  are  furnished.  Others  are  only 
permitted  to  submit  tenders  for  their 
own  account 

3.4.  Tenders  will  be  received  without 
deposit  for  their  own  account  frt)m 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 


accounts.  Tenders  from  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  securities  appUed  for  (in  the 
form  of  cash,  maturing  Treasury 
securities,  or  readily  collectible  checks), 
or  by  a  payment  guarantee  of  5  percent 
of  the  face  amount  applied  for,  from  a 
commercial  bank  or  a  primary  dealer. 

3.5.  Immediately  after  the  dosing 
hour,  tenders  will  be  opened,  followed 
by  a  public  announcement  of  the  amount 
and  yield  range  of  accepted  bids. 
Subject  to  the  reservations  expressed  in 
Section  4,  noncompetitive  tenders  will 
be  accepted  in  fuU,  and  then  competitive 
tenders  will  be  accepted,  starting  with 
those  at  the  lowest  yields,  through 
successively  higher  yields  to  the  extent 
required  to  attain  the  amount  offered. 
Tenders  at  the  highest  accepted  yield 
will  be  prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  a  coupon  rate  will 
be  established,  on  the  basis  of  a  Vi  of 
one  percent  increment  which  results  in 
an  equivalent  average  accepted  price 
close  to  100.000  and  a  lowest  accepted 
price  above  the  original  issue  discount 
limit  of  99.500.  That  rate  of  interest  will 
be  paid  on  all  of  the  securities.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred.  e.g.. 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  ail  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accoimts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.6.  Competitive  bidders  will  be 
advised  of  the  acceptance  or  rejection  of 
their  tenders.  Those  submitting 
noncompetitive  tenders  will  only  be 
notified  if  the  tender  is  not  accepted  in 
full,  or  when  the  price  is  over  par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amount  of  securities  specified  in  Section 
1,  and  to  make  different  percentage 
allotments  to  various  classes  of 
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applicants  when  the  Secretary  considers 
it  in  the  public  interest  The  Secretary's 
action  under  this  Section  is  finaL 

5.  Payment  and  Delivery 

5.1.  Settlement  for  alloted  securities 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  securities 
allotted  to  institutional  investors  and  to 
others  whose  tenders  are  accompanied 
by  a  payment  guarantee  as  provided  in 
Section  3.4.,  must  be  made  or  completed 
on  or  before  Monday.  May  17, 1982. 
Payment  in  full  must  accompany  tenders 
submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  bills,  notes,  or  bonds  (with 
all  coupons  detached)  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  which  must  be 
received  from  institutional  investors  no 
later  than  Thursday,  May  13, 1982. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  of 
allotted  securities  is  over  par,  settlement 
for  the  premium  must  be  completed 
timely,  as  specified  in  the  preceding 
sentei^ce.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder.  Payment 
will  not  be  considered  complete  where 
registered  securities  are  requested  if  the 
appropriate  identifying  number  as 
required  on  tax  returns  and  other 
documents  submitted  to  the  Internal 
Revenue  Service  (an  individual's  social 
security  number  or  an  employer 
identification  nimiber]  is  not  furnished. 
When  payment  is  made  in  securities,  a 
cash  adjustment  will  be  made  to  or 
required  of  the  bidder  for  any  difference 
between  the  face  amount  of  securities 
presented  and  the  amount  payable  on 
the  securities  allotted. 

5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amoimt  of  up  to  5  percent  of  the  face 
amount  of  securities  allotted,  shall,  at 
the  discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  securities  tendered  in 
payment  for  allotted  securities  are  not 
required  to  be  assigned  if  the  new 
securities  are  to  be  registered  in  the 
same  names  and  forms  as  appear  in  the 


registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
securities  are  to  be  registered  in  names 
and  forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  'The  Secretary  of  the 
Treasury  for  (securities  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number)."  If  new 
securities  in  coupon  form  are  desired, 
the  assignment  should  be  to  "The 
Secretary  of  the  Treasury  for  coupon 
(securities  offered  by  this  circular)  to  be 
delivered  to  (name  and  address)." 
Specific  instructions  for  the  issuance 
tmd  delivery  of  the  new  securities, 
signed  by  the  owner  or  authorized 
representative,  must  accompany  the 
securities  presented.  Securities  tendered 
in  payment  should  be  surrendered  to  the 
Federal  Reserve  Bank  or  Branch  or  to 
the  Bureau  of  the  Public  Debt. 
Washington,  D.C.  20226.  The  securities 
must  be  delivered  at  the  expense  and 
risk  of  the  holder. 

5.4.  If  bearer  securities  are  not  ready 
for  delivery  on  the  settlement  date, 
purchasers  may  elect  to  receive  interim 
certificates.  These  certificates  shall  be 
issued  in  bearer  form  and  shall  be 
exchangeable  for  definitive  securities  of 
this  issue,  when  such  securities  are 
available,  at  any  Federal  Reserve  Bank 
or  Branch  or  at  the  Bureau  of  the  Public 
Debt.  Washington.  D.C.  20228.  The 
interim  certificates  must  be  returned  at 
the  risk  and  expense  of  the  holder. 

5.5.  Delivery  of  securities  in  registered 
form  will  be  made  after  the  requested 
form  of  registration  has  been  validated, 
the  registered  interest  account  has  been 
established,  and  the  securities  have 
been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States.  Federal  Reserve  Banks  are 
authorized  and  requested  to  receive 
tenders,  to  make  allotments  as  directed 
by  the  Secretary  of  the  Treasury,  to 
issue  ^uch  notices  as  may  be  necessary, 
to  receive  payment  for  and  make 
deUvery  of  securities  on  fuU-paid 
allotments,  and  to  issue  interim 
certificates  pending  delivery  of  the 
definitive  securities. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  issue  supplemental  or 
amendatory  rules  and  regulations 
governing  the  offering.  Public 


announcement  of  such  changes  will  be 
promptly  provided. 
Paul  H.  Taylor. 

Fiscal  Assistant  Secretary. 

|FR  Doc.  82-12147  Filed  4-30-82: 12:52  am) 
BILUNQ  CODE  MIO-MMI 


VETERANS  ADMINISTRATION 

Advisory  Committee  on  Health- 
Related  Effects  of  Herbicides;  Meeting 

The  Veterans  Administration  gives 
notice  under  the  provisions  of  Pub.  L 
92-463  that  a  meeting  of  the  Advisory 
Committee  on  Health-Related  Effects  of 
Herbicides  will  be  held  in  Room  119  of 
the  Veterans  Administration  Central 
Office,  810  Vermont  Avenue,  NW., 
Washington.  D.C.  on  May  13. 1982.  at 
6:30  a.m.  The  purpose  of  Uie  meeting  will 
be  to  assemble  and  analyze  information 
concerning  toxicological  issues  which 
the  Veterans  Administration  needs  to 
formulate  appropriate  medical  policy 
and  procedures  in  the  interest  of 
veterans  who  may  have  encountered 
herbicidal  chemicals  used  during  the 
Vietnam  Conflict. 

The  meeting  will  be  open  to  the  public 
to  the  seating  capacity  of  the  room  from 
8:30  a.m.  until  12  noon  to  discuss 
research  and  other  agency  activities 
relative  to  the  herbicide  issue.  A  closed 
session  will  be  held  from  IKX)  p.m.  to 
5:00  p.m.  to  permit  the  Committee  to 
review  the  portions  of  the  proposed 
design  of  the  epidemiological  study  of 
exposure  to  herbicides  in  Vietnam 
which  are  not  available  to  the  public. 
Premature  disclosure  of  this  information 
would  be  likely  to  significantly  frustrate 
implementation  of  a  proposed  agency 
action,  namely  conduct  of  the 
epidemiological  study  mandated  by  Pub. 
L  96-151.  amended  by  Pub.  L  97-72. 
Thus,  the  closing  is  in  accordance  with 
the  provisions  set  forth  in  section  552b. 
subsection  (c)(9)(B).  Title  5.  United 
States  Code  and  the  determination  of 
the  Administrator  of  Veterans  Affairs 
pursuant  to  section  10(d)  of  Pub.  L  92- 
463. 

Members  of  the  public  may  direct 
questions,  in  writiiig  only,  to  the 
Chairman,  Barclay  M.  Shepard.  M.D., 
and  submit  prepared  statements  for 
review  by  the  Committee.  Such 
members  of  the  public  may  be  asked  to 
clarify  submitted  material  prior  to 
consideration  by  the  Committee. 
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Transcripts  of  the  open  proceedings 
and  rosters  of  the  Committee  members 
may  be  obtained  from  Mr.  Donald 
Rosenblum,  Office  of  the  Special 
Assistant  to  the  Chief  Medical  Director 
for  Environmental  Medicine  (102),  Room 
848,  Department  of  Medicine  and 
Surgery,  Veterans  Administration 
Central  Office,  Washington.  D.C.  20420 
(Telephone:  (202)  389-5411). 

Due  to  administrative  delays  this 
notice  will  not  appear  15  days  prior  to 
the  meeting  date. 

Dated:  April  27, 1982. 
Robert  P.  Nimino. 

Administrator. 

(FR  Doc.  82-12049  Filed  S-3-«2:  a45  am| 
BILLING  COOE  •320-Ot-M 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Govemment  in  the  Sunshine 
Act"  (Pub.   L   94-409)  5  U.S.G. 
S52b<e)(3). 
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COMMOOTTY  FUTURES  TRACNNQ 
COMMISSION. 

TIME  AND  date:  10  a.m.,  Tuesday,  May 

11.1982. 

place:  2033  K  Street.  N.W..  Washington, 

D.C.,  fifth  floor  hearing  room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Gross  Collection  of  Exchange  set  Margins 
Portfolio  Stock  Indexes — Stock  Market 
Transport.  Gas  and  Electric 

CONTACT  PERSON  FOR  MORE 
information:  ]ane  Stuckey,  254-6314. 

|S-aS3-82  Filed  4-30-S2:  4:00  pm| 
BIUJNO  COOE  laSI-OI-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE:  10  a.m.,  Thursday,  May 

6.1982. 

LOCATKNH:  Third  Floor  Hearing  Room. 

nil  18th  Street  N.W..  Washington.  D.C. 

status:  Open  to  the  public. 
MATTERS  TO  BE  CONSiOCREO: 

\.  FY  83  Priorities 
The  Commission  will  consider  priorities  for 
fiscal  year  1983. 

CONTACT  PERSON  FOR  AOOmONAL 

information:  Sheldon  D.  Butts,  Deputy 
Secretary.  Office  of  the  Secretary,  Suite 
342,  5401  Westbard  Avenue,  Bethesda, 
MD  20207;  Telephone  (301)  492-6800. 

(8-e4»-K  PIlBd  4-30-82: 1:27  pm| 
MUJIM  COOC  tSSS-OI-ll 


FEDERAL  RESERVE  SYSTEM 

(Board  of  Governors] 

TIME  AND  date:  10  a. m.,^  Monday,  May 

10, 1982. 

place:  20th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20551. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204 

Dated:  April  30. 1982. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

[S-eao-az  Piled  4-30-82:  2:39  pin| 
BtLLlNO  CODE  S210-01-M 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Meeting  of  the  Board  of  Directors; 
continuation  of  the  meeting  of  April  20, 
1982. 

TIME  AND  DATE:  9  a.m.  (closed  portion); 
10:30  a.m.  (open  portion);  Wednesday, 
May  12, 1982. 

PLACE:  Offices  of  the  Corporation, 
seventh  floor  board  room;  1129  20th 
Street  N.W.,  Washington,  D.C. 

STATUS:  The  first  part  of  the  meeting 
from  9  a.m.  to  10:30  a.m.  will  be  closed 
to  the  public.  The  open  portion  of  the 
meeting  will  start  at  10:30  a.m. 

MATTERS  TO  BE  CONSIDERED:  No  change 

from  the  agenda  previously  announced. 

CONTACT  PERSON  FOR  INFORMATION: 

Information  with  regard  to  this  meeting 
may  be  obtained  from  the  Secretary  of 
the  Corporation  (202)  653-2959.  Public 
observers  planning  to  attend  the  open 
portion  of  this  meeting  should  check  for 
any  changes  with  the  Corporate 
Secretary. 

DATE  PREVIOUSLY  ANNOUNCED:  Friday, 
April  9. 1982;  47  FR  15477. 


Friday,  April  30, 1982. 
Elizabeth  A.  Burton, 

Corporate  Secretary. 

IS-652-82  Filed  4-30-82:  3:52  pm) 
BIUJNG  COOE  3210-01-M 


POSTAL  SERVICE 

(Board  of  Governors]  ' 

Notice  of  Meetings 

The  Board  of  Governors  of  the  United 
States  Postal  Service,  pursuant  to  its 
Bylaws  (39  CFR  7.5)  and  the 
Govenmient  in  the  Sunshine  Act  (5 
U.S.C.  552b),  hereby  gives  notice  that  it 
intends  to  hold  meetings  on  Monday, 
May  10,  at  2:00  P.M.  in  closed  session, 
and  Tuesday,  May  11, 1982  at  8:00  A.M.. 
in  Conference  Room  208,  second  floor  of 
the  Atlanta  Management  Sectional 
Center,  3900  Crown  Road,  Atlanta, 
Georgia.  Except  as  indicated  below,  the 
Tuesday  meeting  is  open  to  the  public. 
The  Board  expects  to  discuss  the 
matters  stated  in  the  agenda  which  is 
set  forth  below.  Requests  for 
information  about  the  meetings  should 
be  addressed  to  the  Assistant  Secretary 
of  the  Board,  W.  Allen  Sanders,  at  (202) 
245-4635. 

On  April  6, 1982,  the  Board  of 
CJovemors  of  the  USPS  voted  to  close  to 
public  observation  portions  of  meetings 
of  the  Board  to  be  held  on  May  10  and 
11,  and  all  of  a  meeting  of  the  Audit 
Committee  of  the  Board  to  be  held  on 
May  10,  which  are  expected  to  be 
attended  by  the  following  persons: 
Governors  Hardesty,  Babcock,  Camp, 
Hughes,  Jenkins,  McKean,  and  Sullivan; 
Postmaster  General  Bolger,  Deputy 
Postmaster  CJeneral  Benson;  Assistant 
Secretary  of  the  Board  Sanders;  Counsel 
to  the  Governors  Califano;  Senior 
Assistant  Postmaster  General  Finch;  and 
Assistant  Postmaster  General 
Cummings. 

The  Board  meeting  on  May  10  will 
consist  of  a  discussion  of  Postal  Service 
strategic  planning.  A  part  of  the  Board 
meeting  scheduled  for  May  11,  and  the 
entirety  of  the  Audit  Committee  meeting 
scheduled  for  May  10,  are  to  consist  of  a 
discussion  of  a  process  for  the  selection 
of  an  independent  certified  public 
accounting  firm  to  certify  the  accuracy 
of  Postal  Service  financial  statements  as 
required  by  39  U.S.C.  2008(e),  the 
selection  of  such  a  firm  being  one  of  the 
matters  that  is  reserved  for  decision  by 
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the  Board  of  Governors  under  sectioa 
3.4  of  the  Bylaws  dithe  Board  (39  CFR 
3.4).  ^ 

Agenda 

1.  Minutes  of  the  Previous  Meeting. 

2.  Remarks  of  the  Postmaster  General 

(In  keeping  with  its  consistent  practice,  the 
Board's  agenda  provides  this  opportunity 
for  the  Postmaster  General  to  inform  the 
members  of  miscellaneous  current 
developments  concerning  the  Postal 
Service.  He  might  report  for  example, 
the  appointment  or  assignment  of  a  key 
official,  or  the  effect  on  postal  operations 
of  unusual  weather  or  a  major  strike  in 
the  transportation  industry.  Nothing  that 
requires  a  decision  by  the  Board  is 
brought  up  under  this  item.) 

3.  Recommendation  on  Officer 

Compensation. 

4.  Report  of  the  Regional  Postmaster  General 
(Mr.  Cooper,  Regional  Postmaster  General, 

will  report  on  postal  conditions  in  the 
Southern  Region.) 

5.  Quarterly  Report  on  Financial 

Performance. 
(Mr.  Finch,  Senior  Assistant  Postmaster 
General,  Finance  Group,  will  present  the 
quarterly  summary  of  financial 
performance.) 

6.  Quarterly  Report  on  Service  Performance. 
(Mr.  Benson,  Deputy  Postmaster  General, 

will  pt^^sent  the  quarterly  summary  on 
service  performance.) 

7.  Implementation  of  Board  of  Governors 

Resolution  81-9. 


(The  Board  will  resume  its  consideration  of 
the  implementation  of  this  Resolution 
during  the  remainder  of  fiscal  year  1982, 
discussion  of  this  agenda  item  not  having 
been  completed  at  the  Board's  meeting  of 
April  6.) 

8.  Procurement  of  Services  to  Study  USPS 

EEO  Practices  in  light  of  the  Chisholm 
Decision. 
(In  keeping  with  its  decision  at  its  )anuary 
7, 1982,  meeting  to  engage  knowledgeable 
persons  from  outside  the  Postal  Service 
to  determine  whether  practices  like  those 
involved  in  Chisholm  are  operative 
elsewhere  and  whether  techniques  can 
be  developed  for  resolving  EEO  problems 
without  recourse  to  litigation  for  a  study 
of  these  matters.) 

9.  Selection  of  independent  certified  public 

accounting  firm. 
(As  stated  in  the  foregoing  Notice,  the 
Board  will  discuss  in  closed  session  the 
process  for  selection  of  an  independent 
certified  public  accounting  firm.) 

W.  Allen  Sanders, 

Assistant  Secretary. 

|S-«4S-82  Piled  4-30-82: 2:14  pm) 
BILUNG  CODE  7710-1»4I 


6 

SYNTHETIC  FUELS  CORPORATION 

Meeting  of  the  Board  of  Directors 
ACTION:  Notice  of  closed  meeting. 
summary:  Interested  members  of  the 
public  are  advised  that  a  closed  meeting 


of  the  Board  of  Directors  of  the  United 
States  Synthetic  Fuels  Corporation,  the 
closing  of  which  was  approved  by  a 
resolution  of  the  Board  adopted  in  open 
session  on  April  26, 1982,  will  be  held  on 
the  date  and  at  the  place  specified 
below  by  telephone  conference  calL 
This  public  announcement  is  made 
pursuant  to  the  open  meeting 
requirements  of  Section  116(f)(1)  of  the 
Energy  Security  Act  (9  Stat.  611,  637;  42 
U.S.C.  8701,  8712(f)(1))  and  Section  4  of 
the  Ck>rporation's  Statement  of  Policy  on 
Pubhc  Access  to  Board  Meetings. 
CtOSEO  MEETiNQ:  Consideration  of 
matters  relating  to  the  Tosco  loan 
guarantee. 

DATE  AND  TIME:  May  10,  1982. 

PLACE:  1900  L  Street,  N.W.,  Washington. 
D.C.  20586. 

PERSON  TO  CONTACT  FOR  MORE 
INFORMATION:  If  you  have  any  questions 
regcirding  this  meeting.  Please  contact 
Mr.  Owen  J.  Malone,  Office  of  General 
Counsels,  (202)  653-4230. 

April  30, 1982. 

United  States  Synthetic  Fuels  Corporation. 

Edwaid  E.  Noble, 

April  3a  1982. 

Chairman  of  the  Board. 

IS-651-82  RIed  4-30-8Z:  3:34  pmj 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Parts  668  and  690 

Student  Assistance  General  Provisions 
and  Pell  Grant  Program 

agency:  Education  Department. 
action:  Notice  of  proposed  rulemaking. 

summary:  The  Secretary  proposes  to 
amend  Subparts  B  and  G  of  the  Student 
Assistance  General  Provisions 
Regulations.  These  regulations  are  being 
amended  to  incorporate  a 
postsecondary  education  community 
self-regulation  initiative  in  the  area  of 
standards  of  satisfactory  progress  at 
institutions  participating  in  student 
fmancial  assistance  programs 
authorized  by  title  IV  of  the  Higher 
Education  Act  and  to  implement  the 
recommendations  of  an  Office  of 
Management  and  Budget  report  on 
adjudicatory  hearings. 

The  Secretary  also  proposes  to  amend 
Subpart  H  of  the  regulations  for  the  Pell 
Grant  Program  to  implement  the 
recommendations  of  the  Department  of 
Health.  Education  and  Welfare  Audit 
Agency  concerning  institutional 
accountability  imder  the  Pell  Grant 
Alternate  Disbursement  System. 
DATE  CoDunents  must  be  received  on  or 
before  June  3, 1982. 
AOOftESS:  Comments  should  be 
addressed  to  Mr.  Brian  Kerrigan,  Office 
of  Student  Financial  Aasietance,  VS. 
Department  of  Education,  Room  4318, 
Regional  OfGce  Building  3,  400  Maryland 
Avenue,  SW.,  Washington,  D.C.  2S202. 
FOR  FURTHER  INFORMATION  CONTACT! 

Brian  Kerringan  or  Andrea  Foley,  (202J 

472-4300. 

SUPPLEMENTARY  INFORMATION: 

I.  Student  Assistance  General  Provisions 

The  Secretary  is  proposing 
amendments  in  two  areas  of  the  Student 
Assistance  General  Provisions:  (1) 
Section  668.16(e),  Standards  of 
satisfactory  progress,  and  (2)  Subpart  G, 
Fine,  limitation,  suspension  and 
termination  proceedings.  The  following 
is  a  discussion  of  the  proposed 
amendments. 

A.  Standards  of  Satisfactory  Progress 
(Subpart  B,  Section  668.16(e)) 

Section  484  of  the  Higher  Education 
Act  (HEA),  as  amended  requires  that  a 
student  be  maintaining  satisfactory 
progress  in  the  course  of  study  he  or  she 
is  pursing  according  to  the  standards 
and  practices  of  the  institution  in  which 
he  or  she  is  enrolled  in  order  to  receive 
financial  aid  under  the  student  Bnancial 
assistance  programs  authorized  by  title 
IV  of  the  HEA.  These  programs  include 


the  Pell  Xkant, -National  Direct  Stadent 
Loan,  College  Work-Study, 
Supplemental  Educational  OppartunMir 
Grant,  Guaranteed  Student  Loan, 
Auxiliary  Loans  to  Assist  Studeats 
(PLUS),  and  State  Student  Incenfive 
Grant  programs.  Therefore,  the 
establishment,  pubUcation  and 
application  of  reasonable  standard*  fbr 
measuring  students'  progress  is 
currently  a  regulatory  requirement  isr 
all  institutions  participating  in  these 
programs  (34  CFR  668.16(e)).  Although 
institutions  are  required  to  set 
reasonable  satisfactory  progress 
standards,  the  Secretary  views  fre 
specific  standards  themselves,  ander 
current  legislation,  to  be  a  matter  of 
institutional  discretion. 

In  recent  years,  two  studies  conducted 
by  the  General  Accounting  Offioe 
(GAO)  on  the  management  of  Federal 
student  financial  aid  programs  poirited 
out  some  general  problems  in  the  area  of 
institutional  satisfactory  progress 
standards.  And,  in  a  recently  published 
GAO  study  which  deals  specifically 
with  satisfactory  progress  standards  at 
a  cross-section  of  postsecondary 
institutions,  the  lack  of  reasonable 
standards  and  adequate  enforcement  is 
cited  as  a  serious  abuse  of  Federal  aid 
prognsns.  la  addition  to  cases  in  wUdi 
institutions  failed  to  enforce  thek 
published  standards,  this  study  cites  the 
use  of  standards  by  institutions  which 
do  not  adequately  measure  students' 
"piagieas"  towiard  their  educational 
objective.  As  an  example,  students  at 
one  of  die  raatitiftions  in  the  GAO  study 
remain  eb^We  for  Federal  aid  according 
to  the  satisfactory  progress  policies  of 
the  institution  even  though  they  are 
never  required  to  attain  the  institution's 
2.06^r8<fepaiiit  average  graduafkm 
requirement.  As  another  example, 
because  of  an  institution's  pohcaes 
allowing  the  excessive  withdrawals,  a 
student  earned  a  total  of  only  14  credit 
hours  during  six  full-time  semestecs  lor 
which  she  received  $11,645  in  tide  IV 
aid.  The  recent  study,  Quality  m  ihe 
Basic  (Pell)  Grant  Delivery  Sygtaai,  also 
noted  as  a  source  of  inaccurate  yivift 
payments,  the  lack  of  enforcement  by 
institutions  of  their  1980-81  satiiSBCtay 
progress  standards. 

In  addition,  the  Education 
Amendments  of  1980  removed  ttie 
provision  limiting  the  number  of 
academic  years  of  eligibility  for  aidlrom 
the  Pell  Grant  and  Supplemental 
Educational  Opportunity  Grant 
Programs.  As  a  result  of  the  staltntory 
change  and  the  above  reports,  iw 
Secretary  believes  that  there  exists  a 
need  for  guidance  in  this  area  wil&out 
encroaching  on  the  institution's 
statutory  prerogative  to  estabhah  and 


use  specific  satisfactory  progress 
standards,  since  the  establishment  and 
enforcement  of  reasonable  satisfactory 
progress  standards  are  playing 
increasingly  critical  roles  in  the 
equitable  distribution  of  limited  program 
firads. 

The  need  to  ensure  the  use  of 
reasonable  standards  of  satisfactory 
progress  was  the  subject  of  debate 
dnnog  enactment  of  the  Education 
Amendments  of  1980.  At  that  time,  a 
proposal  was  considered  to  require  all 
student  aid  recipients  to  successfully 
complete  at  least  three-quarters  of  the 
vrorkload  undertaken  during  an 
academic  period  in  order  to  retain  their 
eligibility.  When  Congress  retained 
institutional  discretion  in  the  Education 
Amendments  of  1980  rather  than  setting 
a  legislative  minimum  standard  of 
satisfactory  progress  or  granting  the 
Secretary  authority  to  set  specific 
standards,  the  Secretary  and  the 
postsecondary  education  community 
took  the  opportimity  to  work  together 
toward  effective  self-regiilation  in  this 
area.  The  outcome  is  the  provisions 
proposed  in  S  668.16(e),  which  are  based 
on  a  set  of  guidelines  specifically 
developed  and  approved  by  the 
American  Council  on  Education,  the 
American  Association  of  Collegiate 
Registrars  and  Admission  Officers,  and 
the  National  Association  of  Student 
Financial  Aid  Administrators,  to  assist 
in  the  achievement  of  self-regulation. 
The  Secretary  believes  that  this 
postsecondary  education  community- 
based  initiative  preserves  essential 
institutional  discretion  in  setting  specific 
standards  of  satisfactory  progress  while 
establishing  parameters  to  help  ensure 
the  integrity  of  the  student  financial  aid 
programs. 

As  in  current  S  668.16(e),  an  institution 
is  required  to  establish,  publish,  and 
apply  reasonable  standards  of 
satisfactory  progress.  However  the 
pnoposed  amendment  also  equates 
reasonable  standards  with  the 
adierence  to  policies  of  good  practice  in 
this  area  as  accepted  by  the 
postsecondary  education  community 
and  the  Secretary.  Adherence  to  these 
practices  is  demonstrated  by 
conformance  with  the  standards  of 
satisfactory  progress  set  by  the 
institution's  nationally  recognized 
accrediting  agency  and  incorporation  of 
tiertain  basis  elements  developed  by  the 
oammunity.  If  no  agency  standards 
eidst.  or  if  an  institution  is  not 
aocredited,  the  proposed  amendment 
requires  the  institution  to  incorporate 
into  its  standards  of  satisfactory 
progress,  the  basic  elements  developed 
by  die  postsecondary  education 
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community.  The  Secretary  agrees  that 
these  elements  represent  the  basis  of  a 
reasonable  and  comprehensive 
satisfactory  progress  policy. 

The  proposed  amendment  does  not 
require  accrediting  agencies  to  develop 
standards,  but  simply  recognizes  that 
some  agencies  have  already  set  and 
enforce  such  standards.  In  addition,  the 
proposed  elements  outlined  below 
would  form  the  basis  of  all  institutions' 
standards. 

Two  of  the  proposed  elements  are 
ones  which  are  already  considered  by 
the  Secretary  to  be  basic  components  of 
all  institutions'  reasonable  satisfactory 
progress  standards.  (See  page  3-6  of  the 
Federal  Student  Financial  Aid 
Handbook  1981-62.)  These  elements  are 
grades,  work  projects  completed,  or 
comparable  factors  which  are 
measurable  against  a  norm,  and  a  time 
frame  in  whidi  an  educational  objective 
(i.e.,  degree  or  certificate)  is  to  be 
successfully  completed. 

Another  proposed  element  requires 
consistent  application  of  an  institution's 
standards  to  all  students  within 
categories  of  students  and  programs 
estabUshed  by  the  institutioiL  This 
permits  institutions  to  be  responsive  to 
the  diversity  of  their  students  by  relating 
their  satisfactory  progress  standards  to 
any  categories  of  students  and  programs 
established  by  that  institution.  For 
example,  an  institution  with  varying 
enrollment  categories  (e.g.,  full-time, 
half-time,  night  students],  may  define  a 
different  time  frame  in  which  students  in 
each  category  are  to  successfully 
complete  their  objective.  Or,  if  an 
institution  identifies  other  categories  of 
students  or  programs  for  purposes  of 
satisfactory  progress  standards,  its 
standards  may  specifically  relate  to 
those  groups  (e.g.,  a  lower  grade  point 
average  requirement  for  first  year 
nursing  students). 

Another  requires  institutions  to 
incorporate  into  their  standards,  policies 
which  define  the  effect  of  course 
incom{iletes,  withdrawals,  repetitions 
and  non-credit  remedial  courses  on 
satisfactory  progress.  Enforcement  of  a 
reasonable  policy  in  this  area  prevents 
distortion  in  measuring  a  student's  real 
progress  toward  his  or  her  objective. 
The  last  proposed  element  requires  that 
an  institution  incorporate  into  its 
standards,  specific  procedures  for 
appeal  of  a  determination  not  to  be 
making  satisfactory  progress  and  for 
reinstatement  of  aid  upon  correction  of 
satisfactory  progress  deficiencies. 
Inclusion  of  such  procedures  clearly 
indicates  to  students  their  rights 
concerning  an  appeal  of  an  adverse 
determination  and  their  responsibilities 
in  relation  to  reinstatement  of  aid. 


The  Secretary  is  also  proposing  that  in 
order  to  be  considered  reasonable,  an 
institution's  standards  for  measuring 
whether  a  student  receiving  aid  under 
any  title  IV  program  is  maintaining 
satisfactory  progress  must  be  the  same 
as  or  stricter  than  the  institution's 
standards  for  determining  progress 
toward  and  successful  completion  of  the 
education^  objective.  This  proposal  is 
intended  to  prevent  the  type  of  abuse 
cited  in  the  CAO  study  where  by  use  of 
a  "double  standard"  a  student  may 
remain  eligible  for  title  IV  aid  according 
to  the  institution's  satisfactory  progress 
standards  even  though  he  or  she  is 
never  required  to  attain  the  institution's 
minimum  requirement  for  graduation. 

B.  Fine,  Limitation,  Suspension  and 
Termination  Proceedings  (Subpart  G) 

At  the  end  of  the  1980  fiscal  year 
(September  3a  1061),  the  Office  of 
Student  Financial  Assistance  had 
imposed  11  fines  against  institutions, 
and  had  initiated  24  emergency  actions, 
86  limitations,  and  117  termination 
procedures  against  institutions  of 
postsecondary  education.  A  mass 
termination  proceeding  was  initiated 
against  166  postsecondary  institutions 
which  failed  to  execute  a  Program 
Participation  Agreement  for  the  title  IV 
student  assistance  programs.  An 
additional  mass  termination  proceeding 
was  initiated  against  193  postsecondary 
institutions  which  failed  to  submit 
required  student  aid  program  audits  on  a 
timely  basis. 

In  the  course  of  these  proceedings, 
several  serious  deficiencies  became 
evident  Concurrently,  the  U.S.  Office  of 
Management  and  Budget  (0MB) 
released  a  "Study  on  Equity,  Fairness 
and  CompetitiorL"  As  required  by  the 
Federal  Grant  and  Cooperative 
Agreement  Act  of  1977  (Pub.  L  95-224). 
the  OMB  Committee  on  Administrative 
Review,  Appeal  and  Finality  surveyed 
the  various  appeal  and  review 
procedures  being  used  by  Government 
agencies  and  departments. 

The  OMB  Report  and  our  experience 
emphasizes  three  major  values 
regarding  the  review  and  appeals 
process:  Fairness,  Efiiciency,  and 
Participant  Satisfaction.  These  proposed 
regulations  incorporate  these  three 
values  to  the  extent  appropriate  with  the 
Secretary's  responsibility  for 
maintaining  program  integrity.  The 
following  is  a  discussion  of  the  major 
provisions  of  the  proposed  regulations. 

Informal  Compliance  Procedures.  This 
section,  currently  9  668.73,  is  proposed 
to  be  deleted  as  a  "formal"  process 
embodied  in  regulations.  Although  the 
OMB  Report  stresses  that  there  should 
be  "preliminary  investigation  and 


informal  negotiation"  on  compliance 
issues,  these  informal  negotiations 
precede  a  more  structured  review  or 
appeal  Therefore  the  OMB  Report 
recommends  that  the  informal 
negotiation  process  not  be  codified  in 
regulations. 

The  Office  of  Student  Financial 
Assistance  always  conducts  informal 
negotiations  with  institutions  on 
compliance  issues.  These  informal 
negotiations  are  initiated  at  the 
conclusion  of  a  program  review  at  the 
institution  and  continue  first  at  the 
regional  office  level  and  then,  if 
necessary,  at  Department  headquarters 
level,  until  the  disputed  compliance 
issues  are  resolved.  Generally,  this 
informal  negotiation  process  is  a 
minimum  of  six  months  in  length  but 
instances  of  informal  negotiations 
proceeding  for  12  or  18  months  is  not 
unusuaL 

The  vast  majority  of  compliance 
disputes  between  the  Department  and 
institutions  are  settled  in  this  manner. 
The  Department  will  continue  to 
conduct  this  process  without  this  section 
of  the  regulations. 

Standards  of  Conduct  The  Secretary 
is  proposing  to  incorporate  into  the 
regulations  the  standards  of  conduct 
required  of  institutions  participating  in 
the  student  financial  assistance 
programs.  These  standards  reflect  the 
view  of  the  Secretary  and  various 
Administrative  Law  Judges  presiding 
over  termination  proceedings.  The 
Secretary  and  the  Administrative  Law 
Judges  view  institutions  as  acting  in  a 
fiduciary  capacity  in  their 
administration  of  student  assistance 
programs  and  therefore  the  institutions 
must  meet  the  highest  standards  of  care 
and  diligence  in  their  administration  of 
the  programs  and  in  their  accounting  to 
the  Government  of  program  funds  they 
received. 

Pre-hearing  Conference.  A  pre- 
hearing conference  is  occasionally  a 
part  of  the  current  fine,  limitation, 
suspension  and  termination  proceedings 
if  required  by  the  Administrative  Law 
Judge  assigned  to  the  proceeding.  This 
new  section  complies  with  the 
recommendation  of  the  OMB  Report  that 
strongly  encourages  the  use  of  pre- 
hearing conferences.  A  pre-hearing 
conference  offers  another  opportunity  to 
informally  settle  or  limit  the  comphance 
dispute. 

Under  the  proposed  regulations,  a 
conference  must  be  convened  if 
requested  by  the  designated  ED  offidal 
the  institution  or  the  Administrative 
Law  Judge.  The  type  of  the  conference  is 
flexible  and  may  be  held  by  conference 
telephone  call,  formal  or  informal 
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meeting  of  the  parties,  or  through  the 
submission  of  written  material. 

The  current  regulation  provides  no 
procedural  requirements  since  the 
Department  of  Education  had  limited 
experience  in  participating  in  a 
conducting  hearing  on  the  record.  The 
Secretary  now  beUeves  that  the 
Department  has  the  request  experience 
to  establish  such  procedures.  These 
procedures  are  spelled  out  in  §  868.77. 

The  three  values  of  fairness,  efficiency 
and  participant  satisfaction  underlie 
these  proposed  regulations  on  hearings. 
In  order  to  provide  fairness  and 
efficiency  for  both  the  institution  and 
the  Department,  several  legal 
clartncations  are  established  concerning 
formal  rules  of  evidence,  the  burden  or 
proof,  the  exchange  of  information,  and 
the  relevancy  of  evidence. 

A  uthority  and  Responsibility  of  the 
Administrative  Law  Judge.  This  new 
proposed  section  offers  a  framework 
within  which  the  Administrative  Law 
Judge  acts.  The  Administrative  Law 
judge  regulates  the  course  of  the 
proceedings,  the  conduct  of  the  parties 
during  the  proceeding,  and  takes 
whatever  measures  are  appropriate  to 
expedite  the  proceeding.  However,  the 
regulation  specifies  that  the 
Administrative  Law  Judge  has  no 
authority  to  issue  subpoenas. 

Reinstatement  After  Termination. 
CurrenUy  nothing  prevents  a  school 
owner  convicted  of  a  crime  related  to 
abuses  of  tide  IV  programs  from  having 
his  or  her  school  reinstated.  Similarly 
nothing  prevents  the  reinstatement  of  a 
school  or  institution  which  still  employs 
the  ^ancial  aid  or  Bscal  officers 
convicted  of  a  crime  related  to  abuse  of 
tide  IV  program.  Therefore,  in  S  666.84, 
it  is  proposed  to  amend  the 
reinstatement  provision  to  preclude  a 
school  or  institution  from  being 
reinstated  if  it  continues  to  employ 
criminal  or  incompetent  administrators 
in  financial  aid  or  fiscal  positions  or  is 
owned  by  persons  convicted  of  a  tide  IV 
related  criminal  offense. 

n.  Pell  Grant  Program 

The  following  is  a  discussion  of  the 
proposed  amendments  to  Subpart  H  of 
the  regulations  for  the  Pell  Grant 
Program  concerning  institutional 
accountability  under  the  Alternate 
Disbursement  System. 

Eligible  institutions  of  higher 
education  may  participate  in  the  Pell 
Grant  Program  under  either  the  Regular 
Disbursement  system  or  the  Aftemate 
Disbursement  System.  (ADS). 
Institutions  which,  for  one  reason  or 
another,  elect  to  participate  through  the 
ADS  enter  into  a  program  participation 
agreement  with  the  Secretary  of 


Education  under  which  they  agree  to 
certify  the  accuracy  of  records  regarding 
the  institution's  academic  calendar,  the 
student's  attendance,  enrollment  status, 
and  cost  of  attendance  and  the 
eligibility  of  the  course  of  study  in  which 
the  student  is  enrolled. 

In  order  for  the  student  to  be  paid  a 
Pell  Grant  the  ADS  instihition  and  the 
student  must  sign  and  certify  ED  Form 
304  or  304-1  and  return  the  completed 
form  to  the  Department  of  Education. 
Hie  amount  of  the  student's  Pell  Grant 
award  is  calculated  and  the  student 
receives  Pell  Grant  funds  directiy  from 
the  U.S.  Treasury. 

During  the  1979-80  award  year.  Pell 
Grant  funds  totalling  $26  million  were 
disbursed  through  the  ADS  to 
approximately  26,000  students  attending 
over  900  postsecondary  institutions.  For 
the  1980-81  award  year  about  $30 
million  were  disbursed  to  approximately 
32,000  students  at  950  postsecondary 
institutions.  It  is  anticipated  that,  during 
the  1981-82  award  year,  approximately 
36,000  students  attending  about  1,000 
postsecondary  institutions  will  receive 
an  estimated  $34  million  through  the 
ADS. 

The  proposed  regulations  incorporate 
the  recommendations  of  the  Department 
of  HEW  Audit  Agency  Report  on  the 
ADS.  The  Audit  Agency's  review  of  the 
ADS  was  directed  primarily  towards  (1) 
identifying  significant  ADS  weaknesses 
which  could  lead  to  fraudulent  and 
abusive  situations,  and  (2)  evaluating 
the  adequacy  of  ED's  administration  of 
the  Pell  Grant  Program  under  ADS. 

The  Audit  Agency  Report  found  that  a 
significant  number  of  improper  Pell 
Grant  payments  were  made  to  students 
because  of  inaccurate  information 
reported  to  ED  by  both  institutions  and 
students.  Also  cited  in  the  Report  were 
the  lack  of  institutional — 

(1)  Accountability  for  inaccurate 
information. 

(2)  Liability  for  overpayments,  and 

(3)  Recordkeeping. 

Finally  die  Report  indicated  that  ED  had 
neither  established  adequate  monitoring 
procedures  of  ADS  activity  nor 
addressed  the  issue  of  ADS  institutional 
liability  for  repayment  of  Pell  Grant 
funds. 

In  revising  the  regulations  for  the 
ADS,  a  number  of  objectives  have  been 
established.  The  first  objective  is  to 
make  the  regulations  more  easily 
understandable.  The  existing  regidations 
(Subpart  H)  have  been  reorganized  for 
logical  coherence  and  clarification. 
Secondly,  the  recommendations  of  the 
HEW  Audit  Agency  have  been 
incorporated.  The  third  objective  has 
been  to  respond  to  problems  in  progrcun 


operation  which  program  experience  has 
indicated  are  not  sufficiendy  addressed 
in  current  regulations. 

On  die  basis  of  the  HEW  Audit 
Agency  Report  amendments  have  been 
made  to  certification  procedures  to 
prevent  program  abuse  both  by 
institutions  and  student  recipients. 
These  procedures  have  been  developed 
in  an  effort  to  achieve  a  balance 
between  good  program  control  and  an 
administration  of  the  program  which 
would  not  be  burdensome  to  the  ADS 
institution. 

It  should  be  noted  that  these 
regulations  are  not  the  only  ones  which 
are  applicable  to  the  Pell  Grant  Program 
ADS  institution.  The  Student  Assistance 
General  Provisions  (34  CFR  Part  668) 
which  were  published  as  final 
regulations  on  December  31, 1980,  apply 
to  all  institutions  which  participate  in 
any  of  the  Federal  student  assistance 
programs  including  the  Pell  Grant 
Program's  ADS  institutions.  The  Student 
Assistance  General  Provisions 
regulations  contain  general  definitions, 
student  consumer  information  services 
requirements,  standards  of 
administrative  capability'and  fiscal 
responsibility,  misrepresentation  criteria 
and  fine,  limitation,  suspension  and 
termination  procedures. 

A  description  of  the  major  changes  to 
the  regulations  for  ADS  institutions  is 
given  below,  organized  by  section. 

Section  690.92    Institutional 
Participation  Agreement 

This  section  was  revised  to  parallel 
9  690.72  of  the  regulations  governing  the 
RDS  agreement  It  should  be  noted  that 
Section  487(a]  of  the  HEA  as  amended 
by  the  Education  Amendments  of  1980 
requires  any  institution  which 
participates  in  a  tide  IV  student 
assistance  program  to  enter  into  an 
agreement  with  the  Secretary  of 
Education. 

Section  690.96    Verification  of 
Information  on  the  SAR 

As  a  means  of  strengthening  the  eff'ort 
to  control  error  and  abuse  in  the  Pell 
Grant  Program  by  students  at  ADS 
institiitions,  9  690.96  "Verification  of 
Information  on  the  SAR"  has  been 
added.  The  SAR  (Student  Aid  Report)  Is 
the  new  name  for  the  current  SER 
(Stiident  Eligibility  Report).  The 
procedures  in  this  section  pertain  to 
verifying  the  information  on  the  SAR 
before  the  institution  certifies  ED  Form 
304  or  304-1.  Since  eligibility  for  Pell 
Grant  assistance  is  based  on  need 
which  is  determined  solely  on  the  basis 
of  information  supplied  by  the  applicant 
(and  the  parents  of  dependent 
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applicants),  it  is  imperative  that  the 
pertinent  data  be  accurate.  Therefore, 
the  Secretary  is  extending  the 
verification  of  information  requirement 
(with  which  Regular  Ehsbursement 
System  institutions  already  comply)  to 
the  ADS  institutions. 

Currently  the  Department  of 
Education  performs  the  verification 
process  for  students  attending  ADS 
institutions.  However,  the  delays 
involved  with  centrally  verifying  the 
ADS  validation  cases  cause,  in  some 
instances,  undue  hardship  for  the 
students  involved.  While  the  ADS 
institution  will  inciu-  some  additional 
responsibilities  due  to  this  section,  the 
impact,  in  terms  of  time  lost  to  the 
student  will  be  minimal.  Further,  the 
closer  scrutiny  that  an  institutional  aid 
officer  can  give  at  the  local  level  should 
produce  a  more  accurate  eligibility 
index  in  most  cases. 

Verification  of  an  applicant's  data 
(called  validation)  is  almost  universally 
considered  to  be  a  very  necessary 
aspect  of  need-based  student  aid.  In  this 
respect  all  institutions,  including  those 
participating  in  Pell  Grants  under  ADS, 
are  currently  required,  tmder  34  CFR 
66&16(f),  to  develop  an  adequate  system 
to  verify  the  consistency  of  information 
they  receive  from  different  sources  with 
respect  to  a  student's  application  for 
financial  aid  imder  title  IV  programs. 
Section  690.96,  therefore  clarifies  the 
ADS  institution's  responsibilities 
specifically  under  the  Pell  Grant 
Program. 


Section  690.97 
Refunds  I 


Withdrawals  and 


This  section  has  been  amended  to 
conform  with  §  668.21.  Distribution  of 
Refunds,  of  the  Student  Assistance 
General  Provisions  which  governs 
withdrawals  and  refunds  for  all  title  IV 
aid  programs.  This  section  is  not  a  new 
requirement. 

Section  690.98    Recovery  of 
Overpayments 

As  a  result  of  the  recommendations  of 
the  HEW  Audit  Agency  Report,  this 
section  has  been  added  to  parallel  the 
liability  responsibilities  of  students  and 
institutions  for  overpayments  that  are 
currently  in  Subpart  G  of  the  Pell  Grant 
regulations  which  govern  Regular 
Disbursement  System  institutions.  This 
section  delineates  institutional 
responsibilities  and  reporting 
procedures  regarding  overpayments 
made  to  students  on  the  basis  of 
inaccurate  information. 


Section  BOOM   Recalculation  of  a 
Grant  Award 

Embodying  current  ADS  program 
operations,  this  section  has  been  added 
to  these  regulations.  Section  690.99 
parallels  S  690.81(a)  governing  the 
Regular  Disbursement  System.  The 
section  stipulates  that  the  Secretary  will 
recalculate  a  student's  Pell  Grant  if 
there  is  a  change  in  the  student's 
expected  family  contribution.  An  ADS 
institution  does  not  incur  any  additional 
responsibilities  under  this  section 
because  the  recalculation  is  performed 
by  the  Secretary. 

Section  690.101    Submission  of  Reports 

Paralleling  {  690.84.  this  section  has 
been  added  to  delineate  the  authority  of 
the  Secretary  to  require  ADS  institutions 
to  submit  reports  on  Pell  Grant  activity 
as  may  be  necessary. 

Invitation  To  Comment — Change  in 
Enrollment  Status.  The  Secretary  is 
aware  that  the  enrollment  status  of  Pell 
Grant  recipients  in  schools  using 
academic  terms  often  changes  during  a 
term.  For  example,  a  full-time  student 
carrying  12  hours  of  credit  who 
withdraws  from  or  otherwise  does  not 
complete  a  three-credit  course  during  an 
academic  period  would  be  a  three- 
quarter-time  student  at  the  end  of  that 
period  The  Secretary  believes  that  this 
system  may  lead  to  an  abuse  of  the 
program.  "Iliis  will  occur  if  a  large 
number  of  students  who  are  paid  on  the 
basis  of  their  enrollment  status  at  the 
beginning  of  a  term  do  not  complete  the 
courses  for  which  they  were  paid.  In 
fact,  the  recent  GAO  study  dealing  with 
institutional  standards  of  satisfactory 
progress  cites  as  an  abuse,  the  payment 
of  Federal  aid  to  students  for 
uncompleted  courses  regardless  of 
whether  the  students  were  meeting 
institutional  standards  of  satisfactory 
progress.  The  Secretary  is  soUciting 
comment  from  the  financial  aid 
community  on  the  extent  of  abuse  in  this 
area. 

In  light  of  this  potential  abuse,  the 
Secretary  is  also  soliciting  comments  on 
three  possibilities  for  restructuring  the 
Pell  Grant  payment  method  at 
institutions  using  academic  terms  and 
suggestions  for  implementing  these 
methods:  (1)  The  first  method  would 
require  that  institutions  award  and 
disburse  grants  retroactively.  That  is. 
the  grant  would  be  paid  only  after  the 
end  of  an  academic  term  based  on  the 
student's  enrollment  status  at  the  end  of 
the  term.  This  would  effectively 
eliminate  any  problem  tuising  from  a 
student's  changing  status  during  the 
payment  period.  (2)  A  second  method 
would  require  the  institution  to  adjtist 


grant  payments  in  the  subsequent 
payment  period  to  compensate  for 
courses  from  the  previous  payment 
period  which  were  not  successfully 
completed  and  for  which  credit  was  not 
awarded.  Courses  which  students  failed, 
withdrew  from,  or  otherwise  did  not 
successfully  complete  would  be 
subtracted  in  determining  enrollment 
status  and  payment  in  the  subsequent 
term.  (3)  A  third  method  is  for  the 
institution  to  adjust  payments  in  the 
subsequent  payment  period  as 
described  in  the  second  method,  but 
only  to  adjust  for  courses  not  completed. 
As  in  the  above  suggestion,  adjustments 
would  be  made  for  courses  from  which  a 
student  withdrew  or  did  not  complete, 
but  not  for  failed  courses. 

Any  other  suggestions  for  changes  to 
the  payment  method  at  institutions  using 
academic  terms  and  the  implementation 
of  such  changes  are  invited 

It  should  be  noted  that  any  changes 
would  pertain  only  to  the  Pell  Grant 
Program  and  would  not  impact  the 
determination  of  enrollment  status  for 
any  of  the  other  tide  IV  programs. 

Regulatory  Flexifaility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 
regulations  estabUsh  guidelines  for 
institutional  standards  of  satisfactory 
progress  and  revise  the  fine,  limitation, 
suspension  and  termination  procediu-es 
for  institutions  participating  in  title  IV 
student  financial  aid  programs. 

TTiese  regulations  also  revise  certain 
institutional  requirements  concerning 
the  administration  of  payments  under 
the  Pell  Grant  Regular  and  Alternate 
Disbursement  Systems.  About  785 
postsecondary  institutions  participate  in 
the  Pell  Grant  Program.  Many  of  these 
institutions  are  smaU  entities,  but 
approximately  50%  of  the  institutions 
have  fewer  than  10  PeU  Grant  recipients. 
Therefore,  the  revised  requirements  will 
not  have  a  significant  economic  impact 
on  the  small  entities  affected 

List  of  Subjects 

34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection.  Education.  Loan 
programs — education.  Grant  programs — 
education,  Student  aid 
34  CFR  Part  690 

Administrative  practice  and 
procedure.  Education,  Education  of 
disadvantaged  Grant  programs- 
education.  Student  aid 

Information  From  Institutions  of 
Higher  Education.  The  Secretary 
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requests  comments  on  whether  these 
proposed  regulations  would  require 
institutions  of  higher  education  to 
transmit  information  that  is  already 
being  gathered  by  or  is  available  from 
any  other  agency  or  au&ority  of  the 
United  States. 

Burden  Reduction.  To  assist  the 
Department  in  complying  with  the 
specific  requirements  of  Executive 
Order  12291  and  its  overall  objective  of 
reducing  regulatory  burden,  pubUc 
conunent  is  invited  on  whether  there 
may  be  further  opportunities  to  reduce 
any  regulatory  burdens  found  in  these 
regulations,  especially  with  regard  to 
paperwork  and  compUance 
requirements. 

Address  for  Comments.  Written 
comments  and  recommendations  may 
be  sent  to  the  address  given  at  the 
beginning  of  this  preamble.  The 
Secretary  will  consider  in  the 
development  of  the  final  regulations  all 
comments  received  on  or  before  June  3, 
1982. 

All  comments  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection,  during 
and  after  the  comment  period,  in 
Regional  Office  Building  3,  Room  4318. 
7th  and  D  Streets,  SW..  Washington. 
D.C.,  between  the  hours  of  ftOO  a.m.  and 
4:30  p.m.,  Monday  through  Friday  of 
each  week,  except  Federal  holidays. 

Executive  Order  12291.  These 
regulations  have  been  reviewed  in 
accordance  with  Executive  Order  12291. 
They  are  classified  as  nonmajor  because 
they  do  not  meet  the  criteria  for  major 
regulations  estabUshed  in  the  order. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  proposed  regulations. 

(Catalogue  of  Federal  Domestic  Assistance 
Numbers:  Supplemental  Educational 
Opportunity  Grant  Program,  84.007; 
Guaranteed  Student  Loan  Program,  84.032; 
Auxiliary  Loan  Program  (PLUS).  84.032; 
College  Work-Study  Program.  84.033: 
National  Direct  Student  Loan  Program, 
84.038:  Pell  Grant  Program,  84.063:  State 
Student  Incentive  Grant  Program.  84.060) 
Dated:  April  27, 1982. 

T.  R  BeU. 

Secretary  of  Education. 

The  Secretary  proposed  to  amend 
Parts  668  and  690  of  Titie  34  of  the  Code 
of  Federal  Regulations  as  set  forth 
below: 


PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

1.  In  9  668.16.  the  introductory  text  is 
republished  and  paragraph  (e)  is  revised 
to  read  as  follows: 

{666.16    Standantoofadmlntotnrtion 
capability. 

To  participate  in  a  title  IV  student 
financial  aid  program,  an  institution 
must  be  able  to  adequately  administer 
those  programs.  The  Secretary  considers 
an  institution  to  have  that  capability  if  it 
establishes  and  maintains  required 
student  and  financial  records  and  if  it — 


(e)(1)  Establishes,  publishes,  and 
applies  reasonable  standards  for 
measuring  whether  a  student  receiving 
aid  under  any  tide  IV  program  is 
maintaining  satisfactory  progress  in  his 
or  her  course  of  study; 

(2)  The  Secretary  considers  an 
institution's  standards  to  be  reasonable 
if  the  standards — 

(i)  Conform  with  the  standards  of 
satisfactory  progress  of  the  nationally 
recognized  accrediting  agency  that 
accredits  the  insitution.  if  the  institution 
is  accredited  by  such  an  agency,  and  if 
the  agency  has  such  standards; 

(ii)  Include  the  elements  provided  in 
paragraph  (e)(3)  of  this  section:  and 

(iii)  Are  the  same  or  stricter  than  the 
institution's  standards  for  students  who 
are  not  receiving  aid  under  a  titie  IV 
program: 

(3)  The  elements  referred  to  in 
paragraph  (e)(2)  of  this  section  include — 

(i)  Grades,  work  projects  completed, 
or  comparable  factors  which  are 
measurable  against  a  norm; 

(ii)  A  time  frame  in  which  the 
educational  objective,  i.e.,  degree  or 
certificate,  is  to  be  successfully 
completed: 

(iii)  Consistent  application  of 
standards  to  all  students  within 
categories  of  students,  e.g.,  full-time, 
part-time,  undergraduates,  ^aduate 
students,  and  programs  established  by 
the  institution; 

(iv)  Specific  poliden  defining  the 
effect  of  course  incompletes, 
withdrawals,  repetitions,  and  noncredlt 
remedial  courses  on  satisfactory 
progress;  and 

(v)  Specific  procedures  for  appeal  of  a 
determination  by  not  making 
satisfactory  progress  and  for 
reinstatement  of  aid  upon  correction  of 
deficiencies: 


9668.73    Standard  Of  conduct 

(a)  A  participating  institution  acts  in 
the  nature  of  a  fiduciary  in  its 
administration  of  the  title  IV  student 
finemcial  assistance  programs. 

(b)  In  the  capacity  of  a  fiduciary,  the 
institution  is  subject  to  the  highest 
standards  of  care  and  diligence  in 
admiiiistering  the  programs  and  in 
accounting  to  the  Government  for  the 
funds  received  under  those  programs. 
(20  v. S.C.  1070  etseq.] 

3.  In  9  668.74,  the  introductory  text  of 
paragraph  (a)  and  (a)  (1)  and  (2)  are 
revised  to  read  as  follows: 

9  668.74    Emargancy  actioa 

(a)  The  Secretary,  through  a 
designated  ED  official,  may  take 
emergency  action  to  withhold  funds 
from  an  institution  or  its  students  and  to 
withdraw  the  authority  of  an  institution 
to  obligate  funds  under  any  or  all  title  IV 
student  assistance  programs  covered 
under  the  subpart  if  the  designated  ED  , 
official — 

(1)  Receives  information  which  the 
official  determines  is  reliable,  that  the 
institution  is  violating  applicable  laws.  ~ 
regulations,  speci&l  arrangements, 
agreements  or  limitations:  and 

(2)  Determines  that  immediate  action 
is  necesary  to  halt  a  loss  of  Federal 
funds. 

(3)  *  *  * 


9668.75    (Amandadl 

4.  Section  668.75  is  amended  by 
revising  "presiding  officer"  to  read 
"administrative  law  judge"  each  place  it 
appears,  by  removing  paragraph  (b)(5), 
and  by  redesignating  paragraph  (b)(6)  as 
paragraph  (b)(5). 


2.  Section  668.73  is  revised  to  read  as 
follows: 


9668.76  [Amandadl 

5.  Section  66&76  is  amended  by 
revising  "presiding  officer"  to  read 
"administrative  law  judge"  each  place  it 
appears,  by  removing  paragraph  (b)(5), 
and  by  redesignating  paragraph  (b)(6)  as 
paragraph  (b)(5). 

9668.77  [Amandadl 

6.  Section  668.77  is  amended  by 
revising  "presiding  officer"  to  read 
"administrative  law  judge"  each  place  it 
appears,  by  removing  paragraph  (b)(5), 
and  by  redesignating  paragraph  (b)(6)  as 
paragraph  (b)(5). 

99668.78-668.85    Radaaignatad  aa 
99  668J1-668J8 

7.  Sections  668.78  through  668.85  are 
redesignated  as  9  9  668.81  through 
6i98.88,  respectively. 

8.  New  99  668.78,  668.79,  and  668.80 
are  added  to  read  as  follows: 
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§  668.78    Pre-hearing  conlefnce. 

(a)(1)  A  pre-hearing  conference  shall 
be  convened  by  the  administrative  law 
judge  at  the  request  of — 

(i)  The  designated  Q)  official; 

(ii)  The  institution;  or 

(iii)  The  administrative  law  judge. 

(2)  The  piupose  of  a  pre-hearing 
conference  is  to  allow  the  parties  to 
settle  or  narrow  the  dispute. 

(b)  Instead  of  a  formal  meeting,  if  as 
agreed  to  by  the  administrative  law 
judge,  the  designated  ED  ofGcial  and  the 
institution,  a  pre-hearing  conference 
may  be  held  by — 

(1)  A  conference  telephone  call. 

(2)  An  informal  meeting,  or 

(3)  The  submission  of  written  material 
by  the  institution  without  oral 
presentation. 

(20  U.S.C  1094) 

§668.79    HMTlng  on  ttM  record. 

(a)  A  hearing  on  the  record  is  an 
orderly  presentation  of  agruments  and 
evidence  conducted  by  an 
administrative  law  judge. 

(b)  The  hearing  process  may  be 
limited  as  agreed  upon  by  the 
administrative  law  judge,  the  designated 
ED  official  and  the  institution.  These 
limitatioDS  include,  but  are  not  limited 
to,  the  following — 

(1)  A  restriction  on  the  number  of 
submissions, 

(2)  A  hearing  by  telephone  conference 
call. 

(3)  A  review  limited  to  the  written 
record,  or 

(4)  A  certffication  by  the  parties  to 
facts  and  issues  not  in  dispute. 

(c)(1)  The  formal  rules  of  evidence 
and  procedures  applicable  to 
proceedings  in  a  court  of  law  axe  not 
applicable. 

(2)  Burden  of  proof.  The  institution 
shall  have  the  burden  of  proving  that  the 
causes  of  the  action  set  forth  in  the 
notice  of  intent  to  fine,  limit,  suspend  or 
terminate  are  in  error  or.  if  accurate,  do 
not  justify  a  decision  to  fine,  suspend, 
limit  or  terminate. 

(3)  No  discovery.  There  is  no 
discovery  as  conducted  under  the 
Federal  Rules  of  Civil  Procedures,  but 
the  parties  are  encouraged  to  exchange 
relevant  documents  or  information. 

(4)  Evidence.  The  administrative  law 
jud^B  accepts  only  evidence  that  is 
relevant  and  material  to  the  proceeding. 
Parties  may  object  to  evidence  that  they 
consider  to  be  irrelevant,  immaterial,  or 
unduly  repetitious. 

(d)  A  transcribed  record  shall  be 
made  of  the  proceedings  and  shall  be 
made  avaUable  to  an  institution  upon 
request  and  upon  payment  of  any 
appropriate  fee  as  prescribed  under  the 


Department  of  Education  Freedom  of 
Information  Act  regulations  (34  CFR  Part 
5). 

(20U.S.C1094) 

S668J0    Authority  and  rMponsiMMiM Of 
the  administrative  law  Judge. 

(a)  The  administrative  law  judge 
regulates  the  course  of  the  proceedings 
and  the  conduct  of  the  parties  during  the 
hearing  and  take  all  steps  necessary  to 
conduct  a  ftiir  and  impartial  proceeding. 

(b)(1)  The  administrative  law  judge  is 
not  authorized  to  issue  subpeonas. 

(2)  If  requested  by  the  administrative 
law  judge,  the  Secretary  and  the 
institution  shall  provide  available 
personnel  from  ED  and  the  institution 
respectively,  who  have  knowledge  about 
the  matter  under  review  for  oral  or 
written  examination. 

(c)  The  administrative  law  judge  shall 
take  whatever  measures  are  appropriate 
to  expedite  the  proceeding.  These 
measures  may  include,  but  are  not 
limited  to,  the  following — 

(1)  Scheduling  of  conferences. 

(2)  Setting  time  limits  for  hearings  and 
submission  of  written  documents,  and 

(3)  Terminating  the  hearing  and 
issuing  a  decision  against  a  party  if  that 
party  does  not  meet  those  time  limits. 

(d)  If  the  administrative  law  judge 
ends  a  hearing  under  paragraph  (c)(3]  of 
this  section,  he  or  she  shall  deliver  to 
the  designated  ED  official  and  the 
institution,  a  written  decision  generally 
within  30  days  after  the  termination  of  a 
hearing. 

(20  U.S.C  1094) 

§S  668.81-668.86, 668.88    [Amended] 

g.  Redesignated  §§  668.81  through 
eease  and  eeass  are  amended  by 
revising  "presiding  officer"  to  read 
"administrative  law  judge"  each  place  it 
appears. 

10.  Redesignated  §  668.87  is  revised  to 
read  as  foUows: 

9668.87    Reinstatement  after  terminatioa 

(a)  An  institution  whose  participation 
has  been  terminated  my  file  a  request 
for  reinstatement  as  a  participating 
eligible  institution.  However,  this 
request  may  not  be  made  before  the 
expiration  ot  the  18th  month  after  the 
effective  date  of  the  termination. 

(b)(1)  The  reinstatement  request  must 
be  in  writing  and  must  show  Uiat  the 
institution  has  corrected  the  violation(s) 
on  which  its  termination  was  based, 
including  payment  in  full  to  the 
Secretary  or  to  designated  recipients  of 
funds  that  the  institution  improperly 
received,  withheld,  disburscfid.  or  caused 
to  be  disbursed. 

(2)  The  institution  must  meet  all  the 
quaUfications  for  participation  in  title  IV 


student  assistance  programs  as  provided 
in  subpart  B  of  this  part 

(3)  If  an  institution  was  terminated  as 
both  a  participating  institution  and  a 
lender  under  the  Guaranteed  Student 
Loan  or  PLUS  programs,  the  institution 
may  not  be  reinstated  as  a  lender  until  it 
is  reinstated  as  a  participating 
institutioiL  However,  the  institution  may 
request  reinstatement  as  both  an  eligible 
institution  and  a  lender  at  the  same 
time. 

(c)  The  Secretary  will  not  grant 
reinstatement  to  an  institution  if  it — 

(1)  Is  owned,  in  whole  or  in  part,  by  a 
person(s)  who  has  been  convicted  of  a 
crime  related  to  the  abuse  of  title  IV 
programs;  or 

(2)  Continues  to  employ  cm  individual 
who  was  shown  to  be  an  incompetent 
administrator  during  the  termination 
proceedings  or  who  was  convicted  of  a 
crime  related  to  the  abuse  of  title  IV 
programs. 

(d)  He  Secretary,  within  00  dajrs  of 
receiving  the  reinstatement  request. 
shaU— 

(1)  Grant  the  request 

(2)  Deny  the  request  or 

(3)  Grant  the  request  subject  to 
limitations. 

(20  U.S.C  1094) 

PART  690-PELL  GRANT  PROGRAM 

11.  The  table  of  contents  for  Subpart 
H  and  Subpart  H  of  Part  690  are  revised 
to  read  as  foUows: 

Subpart  H— Administration  of  Grant 
Payment— Alternate  Olsbursemerrt  System 

690.91  Scope. 

090.92  Institutional  participation 
agreement — Alternate  Disbursement 
System  (ADS). 

690.93  Disbursement  system  changes. 

690.94  Termination  of  agreement — ^Alternate 
Disbursement  System. 

690.95  Application  procedures— generaL 

690.96  Verification. 

690.97  Withdrawals  and  refunds. 

690.98  Recovery  of  overpayments. 

690.99  Recalculation  of  a  grant  award. 

690.100  Maintenance  and  retention  of 
records. 

090.101  Submission  of  reports. 

Subpart  H— Administration  of  Grant 
Paymenta— Alternate  Disbursamant 
System 

§690^1    Scope. 

(a)  lliis  subpart  deals  with  program 
administration  by  an  institution  of 
higher  education  under  the  Alternate 
Disbursement  System  (ADS).  Under  the 
ADS,  the  Secretary  calcidates  and  pays 
the  Pell  Grant  awards. 

(20  U.S.C  1070a) 
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itaOM    Institutional  participation 
agraenwnt— Altemata  DiaiNiraafnant 
Syttam  (ADS). 

(a)  The  Secretary  may  enter  into  an 
agreement  with  an  institution  of  higher 
education  under  which  the  Secretaiy 
will  calculate  and  pay  Pell  Grant 
awards  to  students  enrolled  at  that 
institution  based  upon  the  information 
provided  to  the  Secretary  by  the 
institution  and  the  student. 

(b)  The  agreement  will  be  on  a 
standard  fonn  provided  by  the  Secretary 
and  will  contain  the  necessary  terms  to 
cany  out  this  subpart 

(20  US.C.  1070a) 

S  690.93    Disbursement  system  dianges. 

(a)  Change  to  Regular  Disbursement 
System  (RDS).  (1)  The  Secretary  may 
allow  an  ADS  institution  to  change  its 
method  of  participation  in  the  Pell  Grant 
Program  to  the  Regidar  Disbursement 
System. 

(2)  In  order  to  make  the  change,  the 
institution  shall — 

(i)  Notify  the  Secretary  no  later  than 
January  1  of  its  desire  to  make  the 
change  for  the  succeeding  award  year; 

(ii)  Submit  all  required  reports  by 
April  30;  and 

(iii]  Sign  a  new  participation 
agreement. 

(3)  If  the  Secretary  agrees  to  the 
change,  the  new  participation  agreement 
goes  into  effect  on  July  1  of  the 
succeeding  award  year. 

(b)  Change  to  Alternate  Disbursement 
System  (ADS).  (1)  The  Secretary  may 
allow  an  RDS  institution  to  change  its 
method  of  participation  in  the  Pell  Grant 
Program  to  the  Alternate  Disbursement 
System. 

(2)  In  order  to  make  the  change,  the 
institution  shall — 

(i)  Notify  the  Secretary  no  later  than 
January  1  of  its  desire  to  make  the 
change  for  the  succeeding  award  year; 

(ii)  Submit  all  required  reports  through 
the  February  15  Progress  Report  for  that 
award  year  by  April  30;  and 

(iii)  Sign  a  new  participation 
agreement 

(3)  If  the  Secretary  agrees  to  the 
change,  the  new  participation  agreement 
goes  into  effect  on  July  1  of  the 
succeeding  award  year. 

(20  U.S.C  1070a) 

§  690.94    Termination  of  agreement- 
Alternate  Distiursement  System. 

(a)  Termination  by  the  Secretary.  The 
Secretary  may  terminate  the  agreement 
with  an  institution  according  to  the 
procedures  established  by  Subpart  G  of 
the  Student  Assistance  General 
Provisions  (34  CFR  668). 

(b)  Termination  by  the  institution.  The 
institution  may  terminate  the  agreement 


by  giving  the  Secretary  written  notice. 
The  termination  becomes  elective  on 
June  30  of  the  award  year  in  which  the 
institution  provides  the  wrillen  notice. 
The  institution  must  carry  out  the 
agreement  for  the  reaminder  of  the 
award  y^ar. 

(c)  Termination  because  of  change  in 
ownership  that  results  in  a  change  of 
control.  (1)  The  agreement  terminates 
when  an  institution  undergoes  a  change 
of  ownership  that  results  in  a  change  of 
control 

(2)  The  Secretary  may  enter  into  an 
agreement  with  the  new  owner  after  the 
institution  complies  with  the 
requirements  of  S  668.18  of  the  Student 
Assistance  General  Provisions 
regulations  (34  CFR  668.18). 

(d)  Limitation  of  agreement  (1)  The 
Secretary  and  the  institution  may  jointiy 
agree  to  limit  the  agreement 

(2)  The  Secretary  may  limit  the 
agreement  in  accordance  with  Subpart 
G  of  the  Student  Assistance  General 
Provisions  Regulations,  34  CFR  66&71- 
668.88. 

(20  U.S.C  1070s] 
§  690.9S    Application  procedures    general. 

An  eligible  student  attending  an  ADS 
institution  applies  for  a  Pell  Grant  as 
follows: 

(a)(1)  The  student  suEmits  an  SAR 
(Student  Aid  Report)  to  the  institution. 

(2)  The  student  is  subject  to  the 
deadline  date  for  submitting  the  SAR  to 
the  institiition  set  forth  in  §  690.Ql[b) 
and  the  limitation  set  forth  in 
§  6g0.61(d). 

(b)(1)  Up>on  receipt  of  an  SAR,  die 
institution  gives  the  student  ED  Form 
304  which  die  student  uses  to  request  a 
Pell  Grant  payment  from  the  Secretary. 

(2)  On  ED  Form  304.  the  student 
provides  his  or  her  name,  social  security 
nimiber  and  address  and  signs  the 
statement  of  educational  purpose.  (This 
statement  is  the  same  statement  set 
forth  in  §  690.79). 

(3)  On  ED  Form  304.  the  institiition 
provides  information  regarding  a 
student's  eligibility  to  receive  a  Pell 
Grant,  as  well  as  the  student's 
enrollment  status,  cost  of  attendance 
and  dates  of  attendance. 

(4)  With  regard  to  the  student's 
eligibility  for  a  Pell  Grant  the  institution 
shall  determine  whether  the  student — 

(i)  Presents  a  valid  SAR  to  the 
institution  required  by  S  690.61; 

(ii)  Meets  the  eligibility  requirements 
set  forth  in  S  690.4; 

(iii)  Is  maintaining  satisfactory 
academic  progress  in  his  or  her  course 
of  study; 

(iv)  Is  not  in  default  on  any  National 
Defense/Direct  Student  Loan  made  by 
the  institution  or  any  Guaranteed 
Student  Loan  received  for  attendance  at 


that  institution;  and 

(v)  Does  not  owe  a  refund  on  a  Pell 
Grant  a  Supplemental  Grant  or  a  State 
Student  Incentive  Grant  received  for 
attendance  at  that  institution. 

(5)  If  an  institution  determines  that  at 
the  beginning  of  a'payment  period,  the 
student  is  not  maintaining  satisfactory 
academic  progress,  but  reverses  itself 
BEFORE  the  end  of  the  payment  period, 
the  institution  may  certify  ED  Form  304 
for  the  entire  payment  period. 

(6)  If  an  institution  determines  that  as 
of  the  date  the  institution  is  expected  to 
complete  ED  Form  304  at  the  beginning 
of  a  payment  period,  the  student  is  not 
maintaining  satisfactory  academic 
progress,  but  reverses  itself  AFTER  the 
end  of  the  payment  period,  the 
institution  may  not  certify  ED  Form  304 
for  that  payment  period.  The  Secretary 
will  not  make  adjustments  in 
subsequent  Pell  Grant  payments  to 
compensate  for  the  loss  of  Pell  Grant  aid 
for  that  payment  period. 

(c)  If  the  institution  determines  that 
the  student  has  valid  SAR  and  is  eligible 
for  a  Pell  Gramt  it  certifies  the  accuracy 
of  the  information  it  provides  and 
returns  the  SAR  and  the  certified  ED 
Form  304  to  the  student 

(d)  The  student  submits  both  the 
verified  SAR  and  the  certified  ED  Form 
304  to  the  Secretary  before  the  deadline 
date  established  in  S  690.61. 

(e)  Upon  receipt  of  the  SAR  and  ED 
Form  304  properly  certified  by  the 
institution,  the  Secretary  will  calculate  a 
student's  award  in  accordance  with 
Subpart  F  of  this  part. 

(f)(1)  In  each  payment  period,  the 
Secretary  will  pay  a  student  at  such 
times  and  in  such  installments  as  the 
Secretary  determines  will  best  meet  the 
student's  needs. 

(2)  The  Secretary  will  make  only  one 
payment  to  a  student  if  a  portion  of  an 
academic  year  occurring  within  one 
award  period  is  less  than  three  months. 

(3)  The  Secretary  may  pay  funds  due  a 
student  for  any  completed  period  of 
enrollment  in  one  lump  sum.  The 
student's  enrollment  will  be  determined 
according  to  woric  already  completed. 

(g)(1)  "The  Secretary  also  sends  the 
student  an  ED  Form  304-1.  This  form  is 
used  to  request  other  payments  from  the 
Secretary  during  the  award  year. 

(2)  The  institution  must  provide  the 
information  requested  and  must  certify' 
that  the  information  included  on  the 
form  is  accurate. 

(3)  The  student  submits  the  certified 
ED  Form  304-1  to  the  Secretary  for  an 
additional  grant  payment  before  the 

.  deadline  date  estabUshed  in  $090.61. 
(20  U.S.C.  1070a) 
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§690.96    Varmcatioa 

(a)  An  institution  shall  require  that  a 
student  verify  the  information  included 
on  his  or  her  SAR  if— 

(1)  Directed  to  by  the  Secretary; 

(2)  The  institution  has  documentation 
which  indicates  that  the  information  on 
the  SAR  used  to  calculate  the  student's 
award  is  inaccurate;  or 

(3)  If  the  institution  has  a  reasonable 
basis  for  beheving  information  on  the 
SAR  used  to  calculate  the  student's 
award  is  inaccurate. 

[b)  The  Secretary  shall  publish 
procedures  to  be  used  to  verify 
information  on  SARs. 

(c)(1)  If  the  institution  requests  that 
the  student  verify  the  information  on  his 
or  her  SAR  for  the  reasons  stated  in 
paragraph  (A)(1)  or  (2)  of  this  section,  it 
may  not  certify  the  student's  ED  Form 
304  until  it  is  satisfied  that  the 
information  on  the  SAR  is  correct 

(2)  If  the  institution  requests  that  the 
student  verify  the  information  on  his  or 
her  SAR  for  the  reason  stated  in 
paragraph  (a)(3)  of  this  section,  it 
shall— 

(i)  Certify  ED  Form  304;  and 

(ii)  Notify  the  Secretary. 

(d)(1)  If,  as  a  result  of  Uie  verification 
process,  the  SAR  needs  to  be  corrected, 
the  student  must  correct  the  SAR  by— 

(i)  Putting  accurate  information  on  the 
SAR. 

(ii)  Getting  the  appropriate  signatures 
on  the  SAR.  and 

(iii)  Resubmitting  the  SAR  to  the 
Secretary 

(2)  The  student  must  resubmit  the  new 
SAR  he  or  she  receives  to  the  institution. 

(3)  The  institution  shall  certify  ED 
Form  304  if  it  is  satisfied  that  the 
information  on  the  resubmitted  SAR  is 
accurate. 

(e)(1)  If  a  student  submits  an  SAR 
with  a  student  aid  index  to  the 
institution  before  the  deadline  date 
established  in  §  690.61  but  is  required  to 
reapply  for  another  SAR  based  on  the 
requirements  of  this  section,  that 
student  may  submit  the  verified  SAR  to 
the  institution  after  the  appropriate 
deadline  specified  in  §690.61,  but  within 
an  established  time  period  set  by  the 
Secretary.  However,  the  Secretary  will 
pay  such  a  student  only  up  to  the 
amount  of  the  payment  based  on  the 
originally  submitted  SAR. 

(2)  If  the  student  does  not  provide  the 
requested  documentation,  and  if 
necessary  a  reprocessed,  verified  SAR, 
within  the  established  time  period — 

(i)  The  student  will  forfeit  the  Pell 
Grant  for  the  award  year:  and 

(ii)  Any  grant  payments  received  must 
be  returned  to  the  Secretary. 

(f)  Under  certain  conditions  as 
determined  by  the  Secretary,  including, 
but  not  limited  to  suspected  fraud  and/ 


or  abuse,  no  further  Pell  Grant 
applications  will  be  processed  for  the 
student  unless  he  or  she  verifies  the 
information  alleged  to  be  discrepant  or 
the  Secretary  decides  there  is  no  further 
need  for  verification. 

(20  U.S.C  1070a) 

§690.97    Withdrawals  and  refunds. 

(a)(1)  The  institution  shall  notify  the 
Secretary  of  the  date  a  student  officially 
or  unofficially  withdraws  or  is  expelled 
for.  a  payment  period  for  which  the 
student  was  paid. 

(2)  If  the  institution  also  participates 
in  any  other  title  IV  program,  the 
institution  must  comply  with  §668.21  of 
the  Student  Assistance  General 
Provisions  and  provide  the  Secretary 
with  the  information  required  by 

S  668.21(a)(3). 

(3)  For  purposes  of  this  section,  the 
date  of  a  student's  unofficial  withdrawal 
shall  be  determined  under  §  668.21(c)(4). 

(b)  If  the  date  provided  by  the 
institution  in  paragraph  (a)  is  before  the 
mid-point  of  the  payment  period  for 
which  the  student  has  been  paid,  the 
student  will  refund  a  prorated  portion  of 
the  payment  as  determined  by  the 
Secretary. 

(20  U.S.C.  1070a) 

§  690.98    Racovary  of  overpayment*. 

(a)  The  student  is  liable  for  any 
overpayment  made  to  him  or  her. 

(b)(1)  The  institution  is  liable  for  any 
overpayment  made  to  a  student  by  the 
Secretary  on  the  basis  of  inaccurate 
information  provided  by  the  institution. 

(2)  The  institution  shall  repay  to  the 
Secretary  the  amount  of  the 
overpayment  for  which  it  is  liable  even 
if  the  overpayment  cannot  be  collected 
from  the  student 

(c)  If  an  overpayment  is  made  for 
which  the  institution  is  not  liable,  the 
institution  shall  help  the  Secretary  to 
recover  the  overpayment  by  providing 
the  Secretary  with  the  student's  name, 
social  securify  numben  most  recent 
address,  and  other  relevant  information. 
(20  U.S.C  1070a) 

§690.99    Racalcutation  of  a  grant  award. 

(a)(1)  If  the  student's  expected  family 
contribution  changes,  the  Secretary  will 
recalculate  his  or  her  Pell  grant  award. 

(2)  Except  as  provided  in 
§  690.96(f)(2)(ii),  the  Secretary  will 
adjust  the  award  and  pay  the  student 
the  amount  he  or  she  is  entitled  to  for 
the  award  period  if  the  expected  family 
contribution  is  recalculated  because 
of— 

(i)  A  clerical  or  arithmetic  error  under 
8  690.15.  or 

(ii)  Extraordinary  circumstances 
which  affect  the  expected  family 


contribution  under  Sections  600.49  and 
690.57. 

(3)  If  a  student's  expected  finally 
contribution  is  recalculated  because  of  a 
correction  of  the  information  requested 
under  §  690.96,  the  student's  grant  for 
the  award  period  will  be  adjusted  by  the 
Secretary.  Where  possible,  the 
adjustment  will  be  made  within  the 
same  award  period. 

(4)  If  the  recalculation  takes  place  in  a 
subsequent  award  period,  the  student 
will  be — 

(i)  Eligible  to  receive  payment  unless 
prohibited  under  the  provisions  of 
i  ego.96(f).  and 

(ii)  Required  to  return  any 
overpayment  at  the  time  of 
recalculation. 

(20  U.S.C.  1070a) 

§69ai00    Mtintananca and rafntton of 
racorda. 

(a)  Each  institution  must  establish  and 
maintain  the  following  records — 

(1)  The  "Student  Aid  Report"  for  each 
student 

(2)  A  copy  of  ED  Form  304  and  Form 
304-1  for  each  student 

(3)  The  name  and  social  securify 
number  for  each  student 

(4)  The  student's  cost  of  attendance; 

(5)  How  the  student's  full  or  part-time 
enrollment  status  was  determined; 

(6)  The  student's  enrollment  period; 

(7)  Information  collected  in 
compliance  wdth  §  690.96;  and 

(8)  Information  necessary  to 
determine  whether  the  student  was 
eligible  to  receive  a  grant 

(b)(1)  Records  shall  be— 

(i)  Systematically  organized; 

(ii)  Maintained  for  five  years  after  the 
award  period  in  which  the  student 
ceased  enrollment  and 

(iii)  Readily  available  for  review  by 
the  Secretary  or  the  designated  ED 
official  at  the  geographical  location 
where  the  students  will  receive  their 
degrees  or  certificates  of  program  or 
course  completion. 

(2)  An  institution  may  substitute 
micro-film  copies  in  lieu  of  original 
records  in  meeting  the  requirements  of 
this  section. 

(20  U.S.C  1070a) 

§  69ai01    Submission  of  rsports. 

The  institution  must  submit  the  their 
reports  and  information  the  Secretary 
requires  in  connection  with  the 
participation  of  an  institution  in  the 
Alternate  Disbiuvement  System  and 
must  comply  with  the  procedures  the 
Secretary  finds  necessary  to  ensure  that 
the  reports  are  correct. 

(20  U.&C  lOTOa) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  3830 

Recordation  of  Mining  Claims  and 
Rling  Proof  of  Annual  Assessment 
Wortt  or  Notice  of  Intention  To  Hold 
Mining  Claims,  Mill  or  Tunnel  Sites 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Proposed  rulemaking. 

SUMMARY:  The  amendments  made  by 
this  proposed  rulemaking  will  clarify 
questions  that  have  arisen  in  connection 
with  the  procedures  established  by  the 
regulations  on  Recordation  of  Mining 
Claims  and  Filing  Proof  of  Annual 
Assessment  Work  or  Notice  of  Intention 
to  Hold  Mining  Claims,  Mill  or  Tuimel 
Sites,  since  they  became  effective  in 
January  1977.  The  amendments  are  also 
designed  to  make  the  regulations  clearer 
and  easier  to  understand. 
date:  Comments  by  June  3. 1982. 
ADDRESS:  Comments  should  be  sent  to: 
Director  (140],  Bureau  of  Land 
Management  1800  C  Street.  NW.. 
Washington,  D.C.  20240. 

Comments  will  be  available  for  public 
review  in  Room  5555  at  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.),  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Schmidt.  (202)  343-8537, 

or 
Robert  C.  Bruce,  (202)  343-8735. 
SUPPLEMENTARY  INFORMATION:  Since  the 

regulations  on  the  Recordation  of 
Mining  Claims  and  Filing  of  Proof  of 
Annual  Assessment  Work  of  Notice  of 
Intention  to  Hold  Mining  Claims,  Mill  or 
Tunnel  Sites  became  effective  on 
January  27, 1977,  questions  about  certain* 
aspects  of  those  regulations  have  arisen. 
In  addition  to  the  amendment  akeady 
made,  the  public's  and  the  Bureau  of 
Land  Management's  experience  with  the 
regulations,  as  amended,  has  indicated 
further  changes  that  will  make  the 
regulations  easier  to  understand  and 
comply  with.  This  proposed  rulemaking 
incorporates  these  changes. 

In  addition,  the  proposed  rulemaking 
incorporates  changes  recommended  in 
comments  submitted  in  response  to  the 
February  1981  request  of  the  Secretary 
of  the  Interior  for  the  public  to  identify 
those  regulations  that  were  burdensome 
or  counter-productive. 

In  order  to  shorten  the  existing 
regulations,  the  effect  of  failure  to 
record  mining  claims  and  sites,  located 
prior  to  October  21, 1976,  with  the 
Bureau  of  Land  Management  within  the 


statutory  three  years,  would  be  put  in 
one  paragraph  in  §  3833.1.  As  a  result, 
appropriate  changes  woud  be  made  in 
certain  sections,  and  §§  3822.1-2(b)  and 
3833.2-l(a)  would  be  deleted  in  their 
entirefy.  The  remaining  paragraphs  in 
each  of  those  sections  would  be 
renumbered. 

One  of  the  changes  that  would  be 
made  by  the  proposed  rulemaking  is  the 
addition  of  some  new  terms  to  the 
definition  section  to  clarify  some 
apparent  misunderstandings  that  have 
arisen  during  the  period  the  regulations 
have  been  in  effect  including  a  new 
definition  of  what  constitutes  timely 
filing.  Another  change  would  include  in 
the  regulations  instructions  supplied 
Bureau  field  offices  on  the  information 
required  at  the  time  of  filing  of  a  mining 
claim.  Yet  another  change  is  the  removal 
of  the  filing  fee  as  an  item  required  at 
the  time  of  submission  of  a  mining 
claim. 

A  change  has  been  made  to  the 
section  dealing  with  the  filing  of 
affidavits  of  assessment  work,  S  3833.2- 
1.  The  requirement  for  filing  of 
instruments  set  forth  in  section  314  of 
the  Federal  Land  PoUcy  and 
Management  Act  is  susceptible  to  more 
than  one  construction.  The  Interior 
Broad  of  Land  Appeals  in  its 
examination  of  the  requirement  has 
construed  it  as  requiring  the  fihng  of  the 
affidavit  during  the  calendar  year 
covered  by  the  work.  In  order  to  carry 
out  the  poUcy  of  the  Department  of  the 
Interior  to  preserve  claims,  we  have 
amended  the  section  on  filing  of 
affidavits  of  assessments  to  clarify  the 
question  of  overlapping  calendar 
periods  and  promote  diligent 
performance  of  the  assessment  work 
required  by  law.  Another  change 
covering  this  same  area  would  limit  a 
notice  of  intention  to  hold  a  mining 
claim  to  the  year  in  which  it  is  filed. 

An  additional  change  made  by  the 
proposed  rulemaking  will  resolve 
questions  that  have  arisen  with  regard 
to  the  filing  of  a  notice  of  intention  to 
hold  a  mining  claim.  A  new  $  3833.2-3(a) 
modifies  the  basis  for  the  view  of  this 
question  taken  by  the  Interior  Board  of 
Land  Appeals  in  a  couple  of  recent 
decisions.  A  notice  of  intent  may  be 
filed  at  the  election  of  the  claimant  That 
is,  the  claimant  may  file  a  notice  even  if 
assessment  work  has  been  performed 
and  may  file  a  notice  whenever,  for 
whatever  reason  (not  limited  to 
situations  where  assessment  work  is 
excused  under  the  mining  law),  the 
annual  assessment  work  is  not 
performed  by  the  mining  claimant 

A  new  9  3833.2-2(b)  woidd  be  added 
by  the  proposed  rulemaking  for  the 
purpose  of  ensuring  that  a  mining  claim 


will  not  be  deemed  abandoned  and  void 
because  of  a  defect  in  an  affidavit  of 
assessment  work.  This  change  is 
effected  to  make  it  clear  that  the  filing  of 
an  affidavit  of  assessment  will  be 
accepted  as  evidence  of  continued 
intention  to  hold  a  mining  claim,  even  if 
the  exact  docimient  contemplated  by  the 
mining  law  is  not  submitted. 

Since  the  issuance  of  the  recording 
regulations,  there  have  been  instances 
where  a  mining  claimant  has  applied  for 
a  patent  to  a  mining  claim  and,  through 
ignorance  or  inadvertence,  has 
neglected  to  make  a  timely  aimual  filing 
of  the  affidavit  of  annual  assessment 
work  as  the  law  requires. 

This  failure  has  resulted  in  the  claim 
being  declared  abandoned  by  operation 
of  law,  and  void.  This  action  seems 
unusually  harsh  given  the  fact  that  the 
purpose  of  section  314  of  the  Federal 
Land  Policy  and  Management  Act  was 
to  make  known  to  the  United  States 
which  mining  claims  were  still  active 
and  their  location.  Since  claims  in  a 
patent  application  are  of  record  and  the 
application  is  being  diligenUy  pursued,  it 
would  appear  that  the  purpose  of  the 
Act  has  been  complied  with.  In 
compliance  with  this  concept  S  3833.2-4 
would  be  amended  to  delete  references 
to  the  issuance  of  a  final  certificate,  and 
provide  that  filing  of  tm  application  for 
pateiit  complies  with  the  requirements 
of  section  314  of  the  Act  This  change  in 
the  regidations  would  not  relieve  the 
mining  claimant  of  the  necessity  of 
performing  the  annual  assessment  work 
required  under  the  mining  law,  or  of 
recording  it  in  compHance  with  State 
law.  Should  the  application  for  patent  of 
a  mining  claim  be  withdrawn,  timely 
annual  filings  of  affidavits  of 
assessment  work  or  notices  of  intention 
to  hold  will  thereafter  be  required  with 
the  Bureau  of  Land  Management  as  well 
as  in  the  local  recording  office. 

A  new  §  3833.4(b)  has  been  added  to 
clarify  the  effect  of  a  claimant's  failure 
to  file  the  information  called  for  by 
regulation.  (Section  3833.4(a)  details  the 
effect  of  failure  to  file  the  instnmients  or 
documents  themselves.)  Consistent  v^th 
instructions  issued  to  the  Bureau  of 
Land  Management,  failure  to  file  such 
information,  including  sufficient 
recordation  fees,  shall  be  treated  as  a 
curable  defect.  The  authorized  officer 
shall  call  for  the  information  or  fees  by 
decision  allowing  a  reasonable  time, 
usually  not  less  dian  30  days,  in  which 
to  cure  the  filing.  Failure  to  cure  the 
filing  shall  be  grounds  for  rejecting  the 
filing  by  an  appealable  decision.  Upon 
final  affirmance  of  such  a  rejection  the 
claim  or  site  will  be  deemed  abandoned 
and  void.  See  Topaz  Beryllium  v.  United 


Federal  Regigter  /  Vol.  47.  No.  86  /  Tuesday,  May  4,  1982  /  Ihtjposed  Kiriefl 


States.  649  F.  2d  775  (1981)  (No.  79-2255) 
(10th  Qr.  1981)  slip  opinion  at  B-7.  The 
appeals  procedures  of  Part  4  of  Title  43 
CFR  shall  apply  to  such  appeals. 

The  other  changes  are  of  a  minor 
nature  and  have  been  made  to  clarify 
the  intent  of  the  regulations. 

These  regulations  are  intended  to 
apply  retroactively  where  to  do  so 
would  be  to  the  benefit  of  the  claimant 
would  not  injure  the  interest  of  the 
United  States  or  interfere  with  third 
party  rights. 

The  principal  author  of  this  proposed 
rulemaking  is  George  R.  Schmidt 
Division  of  Mineral  and  Ceothermal 
Resources,  Bureau  of  Land  Management 
assisted  by  the  staff  of  the  OfBce  of 
Legislation  and  Regulatory 
Management  Bureau  of  Land 
Management  and  the  staff  of  the  Office 
of  the  Solicitor,  Department  of  the 
Interior. 

The  information  collection 
requirements  contained  in  43  CFR  Part 
3833  have  been  submitted  to  the  OfTice 
of  Management  and  Budget  for  approval 
as  required  by  44  U.S.C.  3507.  The 
collection  of  this  information  will  not  be 
required  until  it  has  been  approved  by 
the  Office  of  Management  and  Budget 

It  is  hareby  determined  that  these 
rules  do  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  that  no 
detailed  statement  pursuant  to  section 
1Q2(2){C]  of  the  National  Environmental 
Policy  Act  of  1969  (42  US.C.  4332(2)(q) 
is  required. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
effect  on  a  substantial  nimiber  of  smaD 
entities  under  the  Regulatory  Flexibility 
Act  (Pub.  L  96-354). 

Subject  listings  far  43  CFR  Part  3830 

Mines,  Public  lands — mineral 
resources. 

Under  the  authority  of  section  314  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C.  1744) 
and  section  2319  of  the  Revised  Statutes 
(30  U.S.C.  22).  it  is  proposed  to  amend 
Subpart  3833,  Part  3830,  Group  3800, 
Subchapter  C.  Chapter  II  of  Title  43  of 
the  Code  of  Federal  Regulations  as  set 
forth  below: 

§3tS3jO-2    CAnwwdadl 

1.  Section  38S3.0-2  is  amended  by 
revising  tiie  second  sentence  to  read  as 
follows: 

"*  *  *  Other  objectives  are  to  remove 
the  cloud  on  the  title  to  those  lands 
because  ttiey  are  snbject  to  mining 
claims  that  may  have  been  abandoned 
and  to  provide  information  as  to  the 


location  and  status  of  active  mining 
claims." 


§3«3S>4    [Amanded] 

2.  Section  3833.0-3(e)  is  amended  by 
removing  Ae  period  at  the  end  and  by 
adding  the  words  ~which  provide  for 
setting  reasonable  fees." 

§3833U)-fi   (Amawdad] 

3.  Section  3833i)-n5  is  amended  by: 

a.  AmeiuiUng  paragraph  (b)  by 
removing  the  figure  "34"  where  it 
appears  and  replacing  it  with  the  figure 
"43"; 

b.  Amendaig  paragraph  (g)  by  adding 
at  the  end  thereof  the  sentence 
"Notwidistanding  the  requirements  of 

S  1821.2-l(d]  of  diis  tide,  filings  made 
under  this  mibpart  in  Alaska  may  be 
filed  in  either  office  in  that  State."; 

c.  Reirising  paragraph  (i)  by  revising 
the  first  sentence  as  follows: 

*        *        *        «        • 

(i)  "Copy  of  the  official  record"  means 
a  legible  reproduction  or  duplicate, 
except  microfilm,  of  the  instrument 
which  was  or  will  be  filed  in  the  local 
jurisdiction  where  the  claim  or  site  is 
located,  or  other  evidence  acceptable  to 
the  proper  BLM  office,  of  such 
instrument.;  and 
***** 

d.  Adding  new  paragraphs  (j).  (k),  (1) 
and  (m)  as  follows: 

***** 

0)  "Affidavit  of  assessment  work" 
means  a  awom  statement  that  labor  or 
improvements,  valued  at  not  less  than 
$100,  have  been  made  upon  or  for  the 
benefit  of  the  mining  claim  during  the 
previous  assessment  year. 

(k)  "Notice  of  intenticm  to  hold  a 
mining  dami"  means  a  letter,  or  other 
notice,  in  the  form  required  in  §  3833.2-3 
of  this  title  which  has  been  or  will  be 
recorded  in  the  county  or  local  office  of 
recordation  indicating  that  the  owner 
continues  to  have  an  interest  in  the 
claim. 

(1)  "Notice  of  intention  to  hold  a  mill 
or  tmnnel  site"  means  a  letter,  or  other 
notice,  in  the  form  required  in  i  3833.2-3 
of  this  title  indicating  that  the  owner 
continues  to  hold  an  interest  in  the  site. 

(m)  "Filed  or  file"  means  being 
received  and  date  stamped  by  the 
proper  BLM  office.  'Timely  filed'  means 
being  filed  within  die  time  period 
prescribed  by  krw,  or  a  clearly  dated 
postmark  affixed  by  the  United  States 
Postal  Service  within  the  period 
prescribed  by  law  and  received  within 
20  calendar  days  after  period  prescribed 
by  law.  (See  S  1821.2-2(e)  of  this  title 
where  the  last  day  falls  on  a  date  the 
office  is  closed.) 

4.  Section  3S33.1  is  revised  to  read: 


S  3833.1    flacordation  of  ndntng 

Mining  claims  and  sites  which  had 
been  located  prior  to  October  21, 1978, 
the  effective  date  of  the  Act  but  which 
had  not  been  recorded  in  the  pn^wr 
BLM  office  on  or  before  October  22, 
1979,  as  required  by  the  Act  are  by  law 
conclusively  deemed  abandoned  and 
void.  There  is  no  statntary  provision  for 
accepting  a  notice  or  certi&cate  of 
location  for  soch  an  abandoned  and 
void  claim  or  site. 

S  3833.1-2.    [Amendad] 

5.  Section  3833.1-2  is  amended  by: 

a.  Amending  paragraph  (a)  by 
removing  from  the  first  sentence  the 
words  "on  or  before"  and  replacing 
them  with  the  words  "after",  by 
removing  the  words  "shall  file  (file  shall 
mean  being  received  and  date  stamped 
by  the  proper  BLM  officer  and 
replacing  diem  with  words  "shall  file 
within  90  days  after  the  date  of  location 
of  that  claim  or  site",  and  by  removing 
from  the  second  sentence  the  notation 
"(c)"  and  replacing  it  with  "(b)"; 

b.  Removing  paragraph  (b)  in  its 
entirety; 

c.  Renumbering  para^aph  "(c)"  aa 
paragraph  "(b)"; 

d.  Amending  renumbered  paragraph 
(b)(6]  by  inserting  after  the  phrase  "or  a 
narrative  or"  the  word  "a"; 

e.  Amending  renumbered  paragraph 
(b)(7)  by  adtUng  at  the  end  erf  the 
sentence  "A  placer  claim  described  by 
legal  subdivisions,  section,  township, 
range,  meridian  and  State,  conforms 
with  the  requirements  of  subparagraphs 
(5)  and  (6)  of  this  paragraph.";  and 

f.  Removing  paragraph  (d)  in  its 
entirety. 

§3838.1-3    [Redaaignatad  883X1-41. 

6.  Section  3833.1-3  is  renumbered 
S  3833.1-4  and  is  revised  as  foRowa: 

S  3833.1-4    When  racordatlon  not  raqulrad. 

(a)  Mining  claims  and  mill  sites 
located  on  or  before  October  21, 1976, 
which  are  described  in  mineral  patent 
applications  filed  prior  to  Octolwr  22, 
1979.  shall  be  deemed  in  compliance 
with  the  recordation  requirements  of 
section  314(b)  of  die  Act.  Claims  and 
sites  described  in  such  applications 
which  are  on  file  as  of  the  date  of  the 
Act  shall  be  deemed  recorded  as  of 
October  21. 1976.  The  dates  of 
recordation  for  claims  and  sites  filed 
between  October  21, 1976,  and  October 
22, 1979,  shall  be  the  dates  of  filing  of 
such  appHcations. 

(b)  If  tfie  owmer  of  an  unpatented 
mining  claim  or  mill  site  located  after 
October  21, 1976,  appHes  for  a  mineral 
survey  within  90  days  after  the  date  of 


19300 


Federal  Register  /  Vol.  47.  No.  86  /  Tuesday.  May  4,  1982  /  Proposed  Rules 


location,  no  other  recordation  shall  be 
necessary  if  such  application  contains 
the  information  required  under  §  3833.1- 
2(c}  of  this  title. 

7.  A  new  §  3833.1-3  is  added  as 
follows: 

§  3833.1-3    Recordation  fee. 

Each  claim  or  site  filed  shall  be 
accompanied  by  a  one  time  non- 
refundable recordation  fee  of  $5. 

§  3833.2-1    [Amended] 

8.  Section  3833.2-1  is  amended  as 
follows: 

a.  Remove  paragraph  (a)  in  its 
entirety. 

b.  Renumber  paragraph  (b)  as 
paragraph  "(a)"; 

c.  Paragraph  (a](l]  is  amended  by 
removing  the  phrase  "shall  file"  where 
they  appear  and  replacing  it  with  the 
phrase  "established  after  September  28, 
1976,  shall  have  filed  or  caused  to  have 
been  filed"; 

d.  Renumber  paragraph  (c)  as 
paragraph  "(b)"; 

e.  Paragraph  (b]  is  amended  by 
inserting  immediately  after  the  figure 
"(b)"  the  figure  "(1)",  by  adding 
immediately  after  the  phrase  "National 
Park  System"  the  phrase  "established  on 
or  before  September  28, 1976,  shall  have 
filed  or  caused  to  have  been  filed",  and 
by  adding  a  new  paragraph  (b)(2)  to 
read: 


(b)  *  *  * 

(2)  An  affidavit  of  assessment  work 
performed  which  is  filed  under  these 
regulations  at  any  time  during  the 
assessment  year  in  which  the  work  was 
performed  shall  be  deemed  to  have  been 
filed  on  or  before  the  December  30; 
following  the  end  of  such  assessment 
year.;  and 

f.  Renumber  pargraph  (d)  as 
paragraph  "(c)"; 

g.  Paragraph  (c)  is  amended  by  adding 
immediately  after  the  phrase  "National 
Park  System"  the  phrase  "established  on 
or  before  September  28, 1976,"  and 
immediately  after  the  phrase  "United 
States  Forest  Service"  the  phrase  "shall 
have  filed  or  caused  to  have  been  filed". 

S  3833.2-2    [Amended] 

9.  Section  3833.2-2Cb)  is  amended  by 
removing  immediately  after  the  phrase 
"(30  U.S.C.  28-1)"  the  word  "and"  and 
replacing  it  with  the  phrase  "which  was 
or  will  be". 

'lO.  Section  3833.2-3  is  revised  as 
follows: 


§  3833.^3    Fonn— notice  of  intention  to 
hold  daim  or  site. 

(a)  A  notice  of  intention  to  hold  a 
mining  claim  or  group  of  mining  claims 
may  be  filed  at  the  election  of  the 
owner,  regardless  of  whether  the 
assessment  has  been  suspended, 
deferred  or  not  yet  accurued  or  has  in 
fact  been  performed.  However,  the 
claimant  shall  file  with  the  Bureau  of 
Land  Management  the  same  documents 
which  have  been  or  will  be  recorded 
with  the  county  or  local  office  of 
recordation.  A  notice  of  intention  to 
hold  a  mining  claim  shall  be  effective 
only  for  the  year  in  which  it  is  filed. 

(b)  A  notice  of  intention  to  hold  a 
mining  claim  or  group  of  mining  claims 
shall  be  in  the  form  of  either: 

(1)  An  exact  legible  reproduction  or 
duplicate,  except  microfilm,  of  a  letter, 
or  other  notice,  signed  by  the  owner  of 
the  claim  or  his/her  agent,  which  was  or 
will  be  filed  for  record  pursuant  to 
section  314(a)(1)  of  the  Act  in  the  local 
jurisdiction  of  the  State  where  the  claim 
is  located  and  recorded  setting  forth  the 
following  information: 

(i)  The  serial  number  assigned  to  each 
claim  by  the  authorized  officer  upon 
filing  in  the  proper  BLM  office  of  a  copy 
of  the  notice  or  certificate  of  location. 
Filing  the  serial  number  shall  comply 
with  the  requirement  in  the  Act  to  file  an 
additional  description  of  the  claim; 

(ii)  Any  change  in  the  mailing  address, 
if  known,  of  the  owner  or  owners  of  the 
claim; 

(iii)  A  statement  that  the  claim(s)  is 
held  by  the  owner(8)  for  the  valuable 
mineral  contained  therein;  and 

(iv)  The  reason  why  the  annual 
assessment  work  has  not  been 
performed  or  why  and  affidavit  of 
assessment  work  or  a  detailed  report  of 
geological,  geochemical  or  geophysical 
survey  under  S  3833.2-2  of  this  title  has 
not  been  filed;  or 

(2)  A  reference  to  the  decision  on  file 
in  the  proper  BLM  office  by  date  and 
serial  number  which  granted  a 
deferment  of  the  aimual  assessment 
work  required  by  30  U.S.C.  28,  so  long  as 
the  decision  is  in  effect  on  the  date 
requried  for  filing  of  a  notice  of  intention 
to  hold  a  mining  claim  under  S  3833.2-1 
of  this  tide;  or 

(3)  A  reference  to  a  petition  for 
deferment  of  the  annual  assessment 
work  requried  by  30  U.S.C.  28  by  date  of 
filing  and  serial  number  and  widi  the 
proper  BLM  office,  a  copy  of  which  has 
been  recorded  with  the  appropriate  local 
office,  which  has  not  been  acted  on  by 
the  authorized  officer. 

(c)  An  affidavit  of  assessment  work 
which  is  on  its  face  defective  shall  be 
accepted  and  treated  as  a  notice  of 
intention  to  hold  the  mining  claim. 


(d)  A  notice  of  intention  to  hold  a  mill 
or  tunnel  site  or  group  of  mill  or  tunnel 
sites  shall  be  in  the  form  of  a  letter  or 
other  notice  signed  by  the  owner(s)  of 
such  sites  or  their  agents  setting  forth 
the  following  information: 

(1)  The  serial  number  assigned  to  each 
site  by  the  authorized  officer  upon  filing 
in  the  proper  BLM  office  of  a  copy  of  the 
official  record  of  the  notice  or 
certffication  of  location; 

(2)  Any  change  in  the  mailing  address, 
if  known,  of  the  owner(s)  of  the  site(s); 

(3)  In  the  case  of  a  mill  site,  a 
statement  that  a  claim-related  site  will 
continue  to  be  used  for  mining  or  milling 
purposes  or  that  an  independent  mill 
site  will  continue  to  be  used  for  the 
purposes  of  a  quartz  mill  or  reduction 
works;  or 

(4)  In  the  case  of  a  timnel  site,  a 
statement  that  the  owner(s)  will 
continue  to  prosecute  work  on  the 
tuimel  with  reasonable  diligence  for  the 
discovery  or  development  of  a  vein  or 
lode. 

11.  Section  3833.2-4  is  revised  as 
follows: 

§  3833.2-4    When  evidence  or  notice  not 
required. 

Evidence  of  annual  assessment  work 
performed  or  a  notice  of  intention  to 
hold  a  mining  claim  need  not  be  filed  on 
unpatented  mining  claims  or  mill  sites 
for  which  application  for  mineral  patent 
which  the  authorized  officer  determines 
compUes  writh  Part  3660  of  this  tide  has 
been  filed.  The  filing  of  an  application 
shall  be  deemed  full  comphance  with 
the  requirements  of  section  314(a)  of  the 
Act  and  the  owner(s]  of  that  claim  or 
site  shal  be  exempt  from  the  filing 
requirements  of  §  3833.2-1  of  this  tide. 
Until  final  certificate  is  issued,  however, 
the  owner(8)  shall  continue  to  be 
responsible  for  the  performance  of 
assessment  work  required  by  30  U.S.C. 
28  and  local  recorrdation  of  affidavits  of 
assessment  work  in  compUance  with 
State  law. 

12.  Section  3833.4  is  amended  by 
renumbering  paragraph  (b)  as  paragraph 
(c)  and  revising  it  to  read  as  set  forth 
below  and  by  adding  a  new  paragraph 
(b)  as  follows: 

93833.4    Fanuretoflle. 


(b)  The  failure  to  file  the  information 
required  in  §5  3833.1-2(b),  3833.1-3, 
3833.2-2(a)  and  (b)  or  3833.2-3(b)  and  (c) 
shall  not  be  deemed  conclusively  to 
constitute  an  abandonment  of  the  claim 
or  site,  but  such  informtion  shall  be  filed 
within  the  time  allowed  by  decision  of 
the  authorized  officer  calling  for  the 
information.  Failure  to  file  such 


Federal  Register  /  Vol.  47.  No.  86  /  Tuesday,  May  4.  1982  /  Proposed  Rules 19301 


information  within  the  time  allowed  by 
decision  shall  cause  the  tiling  to  be 
rejected  by  a  decision  appealable  under 
the  procedures  of  Part  4  of  this  title. 
Final  affirmance  of  such  rejection  for 
failure  to  file  such  information  shall  be 
deemed  conclusive  evidence  of 
abandonment  of  the  mining  claim,  mill 
or  tunnel  site  and  such  mining  claim, 
mill  or  tunnel  site  shall  be  void. 

(c)  The  fact  that  an  instrument  is  filed 
in  accordance  with  other  laws 
permitting  filing  for  record  thereof  and  is 
defective  or  not  timely  filed  for  record 
under  those  laws  shall  not  be 
considered  failure  to  file  under  this 
subpart.  The  fact  that  an  instrument  is 
filed  for  record  under  this  subpart  by  or 
on  behalf  of  some,  but  not  all  of  the 
owners  of  the  mining  claim,  mill  or 


tunnel  site  shall  not  affect  the  validity  of 
this  filing. 


(3833^   [Aimnded] 

13.  Section  3833.5(d]  is  revised  as 
follows: 

***** 

(d)  In  the  case  of  any  action  or  contest 
initiated  by  the  United  States  affecting 
an  unpatented  mining  claim,  mill  or 
timnel  site,  only  those  owners  who  have 
recorded  their  claim  or  site  pursusmt  to 
§  3833.1-2  of  this  title,  filed  a  notice  of 
transfer  of  interest  pursuant  to  S  3822.3 
of  this  title  or  owners  whose  names 
show  on  annual  filings  shall  be 
considered  by  the  United  States  as 
parties  whose  rights  are  affected  by 
such  action  or  contest  and  shall  be 
personally  notified.  All  methods 
reasonably  calculated  to  ensure  that 


those  parties  receive  actual  notice  of  die 
action  or  contest  shall  be  employed.  If 
those  methods  are  not  successful,  the 
interested  parties  shall  be  notified  by 
publication  in  accordance  with  Part 
4.450  of  this  title.  Owners  who  have  not 
recorded  a  claim  or  site  may  not  be 
personally  served  but  shall  be  bound  by 
any  contest  proceeding  even  though 
they  have  not  been  personally  served. 
This  section  applies  to  aU  unpatented 
mining  claims,  mill  or  tunnel  sites 
located  after  October  21, 1976,  only  after 
they  have  been  recorded  pursuant  to 
§3833.1-2  of  this  title. 
David  C  Russell. 

Acting  Assistant  Secretary  of  the  Interior. 
February  26, 1982. 

(FR  Doc  82-12048  Piled  5-S-82: 8^t5  ami 
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DEPARTMENT  OF  ENERGY 
10  CFR  Ch.  II,  III,  and  X 

Regulatory  Agenda 

agency:  Energy  Department. 

action:  April  1982  Regulatory  Agenda. 

summary:  The  Department  of  Energy 
(DOE)  is  publishing  an  agenda  of 
proposed  regulations  that  are  either 
presently  outstanding  or  that  DOE 
expects  to  issue  in  the  next  six  months. 
As  required  under  Executive  Order 
12291  (46  FR  1393,  February  19, 1981). 
the  Agenda  includes  each  major  rule 
being  considered.  In  addition,  the 
Agenda  includes  each  rule  that  DOE 
expects  to  propose  or  promulgate  which 
is  "likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,"  as  required  by  the  Regulatory 
FlexibUity  Act  (Pub.  L  96-354,  5  U.S.C. 
602).  Many  of  these  rules  relate  to 
programs  that  are  inconsistent  with  the 
Administration's  policies  and  DOE  is 
promulgating  such  rules  only  because 
they  are  required  by  statute  to  be 
promulgated.  The  Agenda  also  includes 
a  list  of  existing  rules  that  have  been 
under  review  for  possible  modification 
under  Executive  Order  12291. 
FOR  FURTHER  INFORMATION  CONTACT 

General 

For  further  information  on  the  Agenda 
in  general,  contact:  Jeffrey  D.  Stoermer 
(Office  of  General  Counsel),  Department 
of  Energy,  Room  6A-113,  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washington,  D.C.  20585,  (202)  252- 
6754. 

Specific 

For  further  information  about  any 
particular  item  on  the  Agenda,  contact 
the  individual  listed  under  that  item. 
SUPPt^MENTARY  INFORMATION: 
Executive  Order  12291,  "Federal 
Regulation"  (48  FR  13193,  February  19. 
1981),  requires  each  Federal  agency  to 
publish,  in  October  and  April  of  each 
year,  an  agenda  of  proposed  regulations 
that  the  agency  has  issued  or  expects  to 
issue,  and  currently  effective  rules  that 
are  under  agency  review.  At  a  minimum, 
the  agenda  must  include:  (1)  A  summary 
of  the  nature  of  each  major  rule '  being 


'  Executive  Order  12291  definea  "major  rule"  ai 
any  regulation  that  la  likely  to  result  In: 

(1)  An  annual  effect  on  the  economy  of  SlOO 
million  or  more; 

(2)  A  major  Increase  in  costs  or  prices  for 
consumers,  individual  Industries,  Federal  State,  or 
local  government  agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on  competition, 
employment  investment  productivity,  innovation, 
or  on  ttia  ability  of  United  States-based  enterprise* 


considei%d,  the  objectives  and  legal 
basis  for  the  issuance  of  the  rule,  and  an 
approximate  schedule  for  completing 
action  on  any  major  rule  for  which  the 
agency  has  issued  a  notice  of  proposed 
rulemaking;  (2)  the  name  and  telephone 
number  of  a  knowledgeable  agency 
official  for  each  item  on  the  agenda;  and 
(3)  a  Ust  of  existing  regulations  to  be 
reviewed  imder  the  terms  of  Executive 
Order  12291,  and  a  brief  discussion  of 
each  such  regulation. 

Executive  Order  12291  also  provides 
that  the  regulatory  agenda  may  be 
incorporated  with  the  "regulatory 
flexibility  agenda"  required  tmder  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  5  U.S.C.  602).  The  regulatory 
flexibility  agenda  must  contain:  (1)  A 
brief  description  of  the  subject  area  of 
and  a  summary  of  the  nature  of  any  rule 
which  the  agency  expects  to  propose  or 
promulgate  which  is  "likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities";  (2) 
the  objectives  and  legal  basis  for  the 
is8U£mce  of  the  rule,  and  an  approximate 
schedule  for  completing  action  on  any 
rule  for  which  the  agency  has  issued  a 
general  notice  of  proposed  rulemaking; 
and  (3)  the  name  and  telephone  number 
of  an  agency  official  knowledgeable 
concerning  each  such  rule. 

Appended  to  this  Notice  is  DOE's 
April  1982  Regulatory  Agenda,  reflecting 
the  status  of  rules  listed  as  of  April  1, 
1982.  Incorporated  in  this  Agenda  is  the 
regulatory  flexibility  agenda  required 
under  5  U.S.C.  602. 

Many  of  these  rules  are  required  by 
statute  to  be  promulgated.  Were  it  not 
for  these  legal  requirements,  DOE  would 
not  promulgate  these  rules  because  the 
Administration  has  indicated  that  these 
programs  are  inconsistent  with  the 
Administration's  policies.  Rules  of  this 
type  are  hereinafter  denoted  with  the 
symbol  (t).  DOE  will,  of  course,  in 
promulgating  these  rules  comply  with 
the  requirements  of  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act 

The  rules  listed  in  the  Agenda  are 
divided  into  fovu-  categories.  The  first 
three  categories  list  those  proposed 
rules  DOE  expects  to  issue  in  the  next 
six  months  as  well  as  currently  pending 
proposed  rules  that  have  already  been 
issued.  These  three  categories  are: 

(1)  Major  rules  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities;* 


to  compete  with  foreign-based  enterprise*  in 
domestic  or  export  markets. 

'The  rules  listed  in  categories  (1)  and  (2) — tboa* 
rules  likely  to  have  a  significant  economic  Impact 
on  a  substantial  number  of  small  entities — include 
some  rules  for  which  a  notice  of  proposed 
rulemaking  (NOPR)  was  issued  prior  to  January  1. 
1961.  Although  these  rule*  are  listed  in  the  Agenda, 


(2)  Non-major  rules  likely  to  have 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities;* 
and 

(3)  Major  rules  not  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Proposed  rules  that  are  not  major  rules 
and  not  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  are  not 
included.  The  fourth  category  lists  those 
currently  effective  rules,  not  already 
listed  in  one  of  the  first  three  categories, 
that  DOE  has  been  reviewing  for 
possible  modification  as  directed  by  the 
Presidential  Task  Force  on  Regidatory 
Relief  under  section  3(i)  of  Executive 
Order  12291. 

On  April  12. 1982,  a  draft  of  this 
Agenda  was  transmitted  to  the  Chief 
Cotmsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA)  for 
comment,  if  any,  to  fulfill  the 
requirement  of  5  U.S.C.  602(b).  In 
addition  to  publication  of  this  Agenda  in 
the  Federal  Register,  DOE  has 
endeavored  to  give  notice  of  this 
Agenda  to  small  entities  by  forwarding 
copies  to  a  number  of  trade  associations 
that  represent  small  entities.  Small 
entities  are  invited  to  submit  comments 
on  any  item  in  the  Agenda.  Comments 
should  be  submitted  to:  William  Fxmk. 
Assistant  General  Counsel  for 
Regulatory  Oversight,  Department  of 
Energy,  Room  6A-141,  Forrestal 
Building,  1000  Independence  Avenue. 
S.W..  Washington  D.C.  20585.  (202)  252- 
6736, 

DOE's  next  Regulatory  Agenda  will  be 
published  in  October  1982. 

Issued  in  Washington,  D.C.  this  April  29, 
1962. 
R.  Tenney  Johnson, 

General  Counsel. 

DOE's  April  1982  Regulatory  Agenda  is  as 
follows: 

/.  Major  Rules  Likely  To  Have  a  Signifioant 
Economic  Impact  on  a  Substantial  Number  of 
Small  Entities 

Conservation  and  Renewable  Energy 

1.  Energy  Efficiency  Standards  for  Five 
Types  of  Consumer  Products  f. 

2.  Commercial  and  Apartment 
Conservation  Service  Program  f- 

3.  Federal  Standby  Residential 
Conservation  Service  Plan  f. 


r  ««ction  4  of  the  Regulatory  Flexibility  Act  the 
regulatory  flexibility  analyses  specified  in  5  U.S.C 
603-604  are  not  required,  and  such  analyses  will  not 
be  completed  in  regard  to  these  rules.  These  rules. 
whar*  an  NOPR  was  issued  prior  to  January  1, 1981, 
ar«  hereinafter  denoted  with  an  asterisk  (*J. 
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//.  NoB-Mafor  Huks  Likely  To  Haw  a 

Significant  Eoonomic  Impact  on  a 
Substantial  Number  of  Small  Entities 

Environmental  Protection,  Safety,  and 
Emwgency  Preparednest 

1.  Standby  Procedures  for  Emergency 
Purckases  and  Afiocation  oTNa^Qral  Gas 
During  s  Dedared  Emergency*. 

///.  Major  Rules  Not  Likely  To  Have  a 
Significant  Economic  Impact  on  a 
Substantial  Number  of  Small  Entities 

Economic  AeguJatory  Administration 

1.  Review  and  Establishment  of  Natnr^ 
Gas  Curta^nent  Priorities  for  Interstate 
Pipelines*. 

IV.  Other  Rules  Undergoing  Review  Under 
Executive  Order  12291 

Conservation  and  Renewable  Energy 

1.  Residential  Conservation  Service 
Program  Rcfnlations. 

I.  Major  Rules  likety  To  Have  a  Significant 
Economic  Impact  on  a  Substantial  Nomber  ef 
Small  Entities 

CONSERVATION  AND  RENEWABLE 
ENERGY 

1.  Energy  BffideBcy  Standanb  for  Five  Tyites 
of  Consumer  Products  f 

Section  325  of  tfie  Energy  Policy  and 
Conservation  Act  ("EPCA."  Pub.  L  94- 
163),  as  ameoded  by  section  422  of  the 
National  £n«<gy  Ckinservation  Policy 
Act  (Pub.  L  95-619  required  DOE  to 
prescribe  rules  by  December  13. 1981, 
regarding  minimum  energy  efficiency 
standards  for  five  consumer  product 
types:  humidifiers/dehumidifiera. 
clothes  washers,  television  sets, 
dishwashers,  and  heat  pumps,  if 
possible.  In  the  alternative.  DOE  may, 
under  section  325(b)(2)  of  EPCA,  as 
amended,  determine  by  rule  that  the 
establishment  of  a  standard  is  not 
technologically  feasible  or  economically 
justified,  or  that  such  a  standard  would 
not  result  in  significant  conservation, 
and  thereby  prescribe  no  standard. 

DOE's  budget  request  for  fiscal  year 
1983  requested  no  funds  for  this 
program. 

Schedule:  In  advance  notice  of 
proposed  rulemaking  for  four  products 
was  published  in  the  Federal  Register  on 
December  13, 1979  (44  FR  72276).  An 
advance  notice  of  proposed  rulemaking 
for  heat  pumps  (the  fifth  product)  was 
published  in  the  Federal  Register  on 
January  23, 1980  (45  FR  5602).  DOE 
intends  to  issue  two  notices  of  proposed 
rulemaking — one  for  the  four  products 
and  the  other  for  heat  pumps — as  soon 
as  practicable. 


Contact  Mi<^ael  J.  MtOibe  (aoz)  252- 
912r. 

2.  Commercial  and  Apaitmsnt  Conservation 
Service  Program  t 

Title  Vil  of  the  Natioaai  Enei^ 
Conservatian  Policy  Act  ("TiffiCPA," 
Pub.  L  95^19),  as  amended  by  Sobtitle 
D  of  Title  V  of  the  Energy  Sectirity  Act 
C'ESA."  Pub.  L.  96-294)  required  Ae 
DOE  to  issue  a  proposed  role  by 
October  28, 19B0,  to  establish  a  utility 
audit  program  for  multifamily  dwellings 
(those  with  more  than  four  units)  with  a 
central  heating  or  cooling  system  and 
for  small  commercial  buildings.  The 
program  would  require  large  gas  and 
electric  utilities  to  provide  energy  audits 
and  certain  other  services  to  tiieir 
customers  upoa  request  Heating  oil 
suppliers  could  volunteer  to  provide 
energy  audits. 

No  hinds  were  reqirested  for  this 
program  by  DOE  for  the  1982  or  1983 
fiscal  yean. 

Schedule:  A  notice  of  proposed 
rulemaking  (NOPR)  was  published  in  the 
Federal  Rtsgister  on  January  16, 1981  (46 
FR  4482).  A  portion  of  this  NOPR  was 
withdravm  November  12, 1981  (46  FR 
55836).  HOE,  intends  to  issue  a  revised 
NOPR  in  August  1982  to  modify  and 
repropose  the  remaining  portions  of  the 
January  !«,  1981  NCHTl. 

Contact  Marfc  Friedrichs  (202)  252- 
1650. 

3.  Federal  Staufby  Residential  Conservation 
Service  Plant 

Section  219  of  the  National  Energy 
Conservation  Policy  Act  ("NECPA." 
Pub.  L.  95-619)  requires  DOE  to 
promulgate  a  Residential  Conservation 
Service  (RCS)  Plan  to  be  implemented 
by  covered  regulated  utilities  upon  order 
of  DOE  in  any  State  that  does  not  have 
an  approved  State  RCS  Plan,  or  in  which 
the  State  plan  has  been  found  to  be 
inadequately  implemented.  This  rule 
would  provide  such  a  standby  plan. 

DOE's  budget  for  the  1982  and  1983 
fiscal  years  requested  no  funds  for  the 
RCS  program. 

Schedule:  A  notice  of  proposed 
rulemaking  (NOPR)  was  published  in  the 
Federal  Register  on  January  9, 1981  (46 
FR  2522).  This  NOPR  was  withdrawn 
November  12. 1981  (46  FR  55836).  DOE 
intends  to  issue  a  new  NOPR  in  August 
1982.  * 

Contact  Mark  Friedrichs  (202)  252- 
1650. 


n.  NoM-MaJM  fcJas  UMy  To  Hwa 
Significaoi  Eeoaaaiic  IsafmtiL  aa 
Number  of  SmaU  FnMtiitt 

ENVIKONMB4TAL  ntOTECTION. 
SAFETY.  AND  EMERGSNCT 
PREPAREDNESS 

1.  Standby  Procejhues  for  Emergency 
Pnrdiases  and  AflouilioD  xi  Natural  Gas 
During  a  Declared  Emergeocy* 

DOE  has  proposed  a  rule  providing 
standby  procedures  for  the 
authorization  of  emergency  nattiral  gas 
purchases  and  for  emergency  natural 
gas  allocations  imder  sections  302  and 
303,  respectively,  of  the  Natural  Gas 
Policy  Act  of  1978  fT^GPA,"  Pub.  L  95- 
621),  and  standby  procedures  for 
emergency  prohibitions  on  the  burning 
of  natural  gas  by  electric  powerplants 
and  major  fuel-buining  installations 
imder  section  007  of  the  Public  Utility 
Regulatory  PoKdes  Act  of  1978 
("PURPA,"  Pub.  L  95-617).  The  rule 
would  be  activated  by  a  declaration  by 
the  President  of  a  natural  gas  supply 
emergency  under  section  301  of  the 
NOP  A.  TTie  adoption  of  standby 
procedures  is  intended  to  enable  the 
Government  to  take  action  as  soon  as 
possible  to  rednce  the  impact  of  die 
emergency  and  to  promote  a  greater 
degree  of  coordinatioB  between  DOE 
and  the  natural  gas  iiHlnstry. 

It  has  not  yet  been  determined 
whether  this  rule  is  likely  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
any  case,  a  regulatory  flexibility 
analysis  is  not  required  since  the  notice 
of  proposed  rulemaking  was  issued 
before  January  1, 1981. 

Schedule:  A  notice  of  proposed 
rulemaking  was  published  in  the  Federal 
Register  on  December  8, 1980  (45  FR 
81012).  It  has  not  yet  been  determined 
whether  to  issue  Uie  final  rule. 

Contact  Romullo  Diaz  (202)  252-4000 
or  Samuel  M.  Bradley  (202)  252-2443. 

ni.  Major  Rules  Not  Likely  To  Have  a 
Signiflcant  Economic  Impact  on  a  Substantial 
Number  of  Small  Entities 

ECONOMIC  REGULATORY 
ADMINISTRATION 

1.  Review  and  Establishment  of  Natural  Gas 
Curtailment  Priorities  for  Interstate  Pipelines* 

The  proposed  rule  establishes  natural 
gas  curtailment  priorities  applicable  to 
deliveries  by  interstate  pipelines  during 
periods  when  not  enough  gas  is 
available  to  supply  all  customers.  The 
proposed  rule  implements  the 
rulemaking  requirements  of  Tide  IV  of 
the  Natural  Gas  Policy  Act  of  1978  by 


/ 


19306 
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establishing  curtailment  priorities  for 
high  priority  uses  and  for  esential 
agricultiu-al  and  essential  industrial 
feedstock  and  process  uses.  Statutory 
authority  for  this  rule  is  found  in 
sections  301(b)  and  402(a)(1)(E)  of  the 
Department  of  Energy  Organization  Act 
(Pub.  L  95-91)  and  sections  401,  402  and 
403  of  the  Natural  Gas  Policy  Act  of  1978 
(Pub.  L  95-621). 

A  final  determination  has  not  yet  been 
made  as  to  whether  this  rule  is  "likely  to 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities" 
under  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354).  In  any  case,  a 
regulatory  flexibility  analysis  is  not 
required  in  regard  to  this  rule  since  the 
notice  of  proposed  rulemaking  was 
issued  prior  to  January  1, 1981. 

Schedule:  A  notice  of  proposed 
rulemaking  was  issued  on  June  24, 1980 
(45  FR  45098,  July  2, 1980).  the  Federal 
Energy  Regulatory  Administration 
(FERC)  is  currently  reviewing  the 
proposed  rule  pursuant  to  section  404  of 
the  DOE  Organization  AcL  Issuance  of  a 
final  rule  is  planned  for  six  weeks  after 
FERC  concurrence  is  received. 

Contact:  Paula  Daigneault  (202)  633- 
9296. 

rV.  other  Rules  Underling  Review  Under 
Executive  Order  12291 

CONSERVATION  AND  RENEWABLE 
ENERGY 

1.  Residential  Conservation  Service  Program 

Regulations 

The  National  Energy  Conservation 
Policy  Act  (Pub.  L  95-619)  required  DOE 


to  adopt  regulations  to  implement  the 
Residential  Conservation  Service  (RCS) 
Program,  10  CFR  Part  456.  These 
regulations  require  large  utilities  to  offer 
to  perform  "energy  audits"  of  homes  or 
apartments  (which  are  four  or  less 
dwelling  units)  of  their  customers, 
pointing  out  ways  to  conserve  energy. 
Because  the  Administration  believes 
that  there  are  sufficient  incentives  in  the 
free  market  to  encourage  persons  to 
save  fuel  absent  this  program  and  that, 
therefore,  the  burdens  associated  with 
this  program  are  unnecessary,  the 
Administration  requested  no  funds  for 
this  program  in  the  1982  or  1983  fiscal 
years. 

On  March  25, 1981,  the  Presidential 
Task  Force  on  Regulatory  Relief 
directed  DOE  to  review  these 
regulations,  stating  that  "the 
requirements  for  these  inspections  are 
complex  and  expensive."  Pursuant  to 
that  direction,  DOE  has  reviewed  the 
RCS  program  for  possible  modification 
in  an  effort  to  reduce  regulatory 
burdens.  This  review  indicated  that 
some  of,  but  probably  not  most  of,  the 
burdens  imposed  on  States,  utilities,  and 
industry  participants  by  the  RCS 
Program  could  be  mitigated  by  revisions 
to  the  regulations.  Accordingly,  DOE 
pubUshed  on  November  12, 1981,  a 
notice  of  proposed  rulemaking  (NOPR)  - 
to  modify  the  RCS  Program  regulations 
to  reduce  the  burdens  of  the  Program  to 
the  extent  permitted  under  the  statute. 

On  October  8, 1980,  DOE  published  a 
notice  of  proposed  rulemaking  (45  FR 
66960)  to  amend  the  RCS  regulations  in 
conformance  with  section  549(b)  of  the 


Energy  Security  Act  (ESA)  (Pub.  L  96- 
294).  These  proposed  amendments 
concern  utility  supply,  installation  and 
financing  of  energy  measures,  utility 
cost  and  accounting  requirements,  and 
warranties  required  of  manufacturers, 
suppliers  and  installers  participating  in 
the  RCS  Program.  This  NOPR  has  been 
withdrawn  and  the  proposed 
amendments  have  been  incorporated  in 
the  November  12  NOPR.  Subtitle  B  of 
Title  V  of  ESA  also  requires  DOE  to 
extend  coverage  of  the  RCS  program  to 
include  residential  buildings  of  more 
than  four  dwelling  units  that  are  neither 
centrally  heated  or  cooled.  (The  existing 
program  is  limited  to  residential 
buildings  with  up  to  four  imits.)  On 
January  16, 1981,  DOE  published  a 
NOPR  (46  FR  4482)  to  incorporate  this 
provision  in  the  RCS  rule.  The  portion  of 
the  NOPR  that  would  accomplish  this 
has  been  withdrawn  and  the  proposed 
amendments  have  been  incorporated  in 
the  November  12  NOPR.  Finally,  DOE 
proposed  the  withdrawal  of  the  NOPR 
(January  27, 1981,  46  FR  8996), 
concerning  urea-formaldehyde  foam 
insulation  standards,  in  the  November 
12, 1981  proposal. 

Schedule:  A  notice  of  proposed 
rulemaking  was  published  in  the  Federal 
Register  on  November  12, 1981  (46  FR 
55836).  A  final  rule  is  planned  to  be 
issued  by  June  1982. 

Contact-  Mark  Friedrichs  (202)  252- 
1650. 
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AGENCY  PUBUCATIOW  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  pobUsh  aM 
docunnents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 


This  is  a  votuntary  program.  (See  OFR  NOTICE 
41  FR  32914,  August  6.  1976.) 


TuMday 


DOT/SECRETARY 


USDA/ASCS 


DOT/COAST  GUARD 
DOT/FAA 


USDA/FNS 


USDA/REA 


DOT/FHWA 


USDA/SCS 


DOT/FRA 


MSPB/OPM 


DOT/MA 


LABOR 


DOT/NHTSA 


HHS/FDA 


DOT/RSPA 


DOT/SLSDC 
DOT/UWTA 


Documents  normally  scheduled  for 
put>lication  on  a  day  that  will  be  a 
Federal  holiday  will  be  published  the  next 
work  day  folowtng  the  holiday.  Comments 
on  this  program  are  still  invited. 


Comments  shoukj  be  submitted  to  the 
Day-of-the-Week  Program  Coordinator, 
Office  of  the  Federal  Register,  Natkjnal 
Archives  and  Records  Service,  General 
Services  Administration,  Washington,  D.C. 
2040B. 


Thunday 


DOT/SECRETARY 


USDA/ASCS 


DOT/COAST  GUARD 


DOT/FAA 


USDA/FNS 


USDA/REA 


DOT/FHWA 


USDA/SCS 


DOT/FRA 


MSPB/OPM 


DOT/MA 


LABOR 


DOT/NHTSA 


HHS/FDA 


DOT/RSPA 


DOT/SLSDC 


DOT/UMTA 


Ust  of  PuUic  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today's  List  of  Public 
Laws. 

Last  Listing  May  3, 1982 


Now  available 

United  States 
Government 
Manual  1981/82 


As  the  official  handbook  of  the  Federal  Govern- 
ment, the  Manual  is  the  best  source  of  information 
on  the  activities,  functions,  organization,  and  princi- 
pal officials  of  the  agencies  of  the  legislative,  judi- 
cial, and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies,  international 
organizations  in  which  the  United  States  partici- 
pates, and  boards,  committees,  and  commissions. 

For  those  citizens  interested  in  where  to  go  and 
who  to  see  about  a  subject  of  particular  concern,  the 
Manual  provides  the  "Guide  to  Government  Infor- 
mation" section,  a  reference  to  an  agency's  state- 
ment of  organization  in  the  Federal  Register  or  Code 
of  Federal  Regulations,  and  comprehensive  name, 
subject,  and  agency  indexes.  Particularly  helpful  is 
each  agency's  "Sources  of  Information"  section, 
which  provides  addresses  and  telephone  numbers 
for  obtaining  specifics  on  consumer  activities,  con- 
tracts and  grants,  employment,  publications  and 
films,  and  many  other  areas  of  citizen  interest. 

Of  significant  historical  interest  is  Appendix  A, 
which  describes  the  agencies  and  functions  of  the 
Federal  Government  abolished  or  transferred  subse- 
quent to  March  4, 1933. 
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Title  3~ 

The  President 


Presidential  Documents 


Proclamation  4938  of  Kfay  3,  1982 

Application  of  Certain  United  States  Uws  to  the 
Northern  Mariana  Islands 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  Northern  Mariana  Islands,  as  part  of  the  Trust  Territory  of  the  Pacific 
Islands,  are  administered  by  the  United  States  under  a  Trusteeship  Agreement 

sST'^m?^  °;l  .!!  cfl^''?  ^'  ^J'"^^  ^°"°^"  °f  ^'  United  wSons  (61 
Stat.  3301).  The  Umted  States  has  undertaken  to  promote  the  poUtical  develop- 
ment of  the  Trust  Territory  toward  self-government  or  independence,  to 
protect  the  rights  and  fundamental  freedoms  of  its  peoples,  and  to  guarantee 
freedom  of  speech  and  of  the  press.  *-  e  cc 

The  United  States  and  the  Northern  Mariana  Islands  have  entered  into  a 
S°Y^°^;/°  Establish  a  Commonwealth  of  the  Northern  Mariana  Islands  in 

l^^Afl^^n'^I^!^  ^^  ^°^^^^  ^***^*  °^  ^«"*^«  Public  Law  94-241;  90  Stat 
263;  48  use.  1681  note)  pursuant  to  which  many  provisions  of  the  laws  of  the 
Umted  States  have  become  applicable  to  the  Northern  Mariana  Islands  as  of 
January  9.  1978  (Proclamation  No.  4534.  Section  2).  Section  1004(a)  of  the 
Covenant  provides  that  if  the  President  finds  a  provision  of  the  Constitution  or 
laws  of  the  Umted  States  to  be  inconsistent  with  the  Trusteeship  Agreement, 
the  apphcation  of  that  provision  to  the  Northern  Mariana  IsIandTmay  be 
suspended.  ' 

The  Communications  Act  of  1934.  as  amended,  is  appUcable  to  the  Northern 
Manana  Islands.  Certain  provisions  of  that  Act  Umit  the  issuance  of  Ucenses. 
other  author^ations,  and  privileges  to  citizens  of  the  United  States.  Other 
provisions  of  the  Act  prohibit  the  issuance  of  certain  Ucenses  to  foreim 
governments,  aliens,  corporations  organized  under  the  laws  of  a  foreim 
government,  and  corporations  of  which  any  officer  or  director  is  an  aUen.  or  of 
which  more  than  one-fifth  of  the  capital  stock  is  owned  by  aliens,  or  to 
corporations  which  are  direcUy  or  indirecdy  controUed  by  corporations  under 
auen  control. 

The  vast  majority  of  the  citizens  of  the  Northern  Mariana  Islands  will  not 
become  citizens  of  the  United  States  until  the  termination  of  the  Trusteeship 
Agreement.  ConsequenUy.  the  Government  of  the  Northern  Mariana  Islands 
Its  citizens,  and  corporations  organized  or  existing  under  laws  of  the  Northern 
Manana  Islands,  as  well  as  domestic  corporations  which  have  officers,  direc- 
tors, or  stockholders  in  excess  of  20  percent,  who  are  citizens  of  the  Northern 
Manana  Islands,  or  which  are  otherwise  under  the  control  of  Northern 
Manana  Islands  interests  cannot  receive  certain  Ucenses.  authorizations,  and 
other  pnvileges  under  the  Act.  This  result  would  be  inconsistent  with  the 
obligation  assumed  by  the  United  States  in  the  Tnisteeship  Agreement  to 
protect  the  nghts  and  fundamental  freedoms  of  the  people  of  the  Tnist 
Temtory  and  to  guarantee  freedom  of  speech  and  of  the  press. 
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NOW,  THEREFORE.  I.  RONALD  REAGAN,  President  of  the  United  States  of 
America,  by  the  authority  vested  in  me  by  the  Constitution  and  laws  of  the 
United  States,  including  Section  1004(a)  of  the  Covenant  to  Establish  a 
Commonwealth  of  the  Northern  Mariana  Islands  in  PoUtical  Union  with  the 
United  States  of  America,  do  hereby  find,  declare  and  proclaim  as  follows: 

1.  Any  provision  of  the  Constitution  or  laws  of  the  United  States  which 
prohibits  the  issuance  of  a  license  or  authority  or  the  grant  of  a  privilege  under 
the  Communications  Act  of  1934,  as  amended,  to  foreign  governments,  aliens, 
corporations  organized  or  existing  under  the  laws  of  the  Northern  Mariana 
Islands  or  to  domestic  corporations  which  have  alien  officers,  directors,  or 
stockholders,  or  which  are  otherwise  directiy  or  indirectly  controlled  by 
foreign  interest  would  be  inconsistent  with  the  Trusteeship  Agreement  if 
applied  to  the  Government  of  the  Northern  Mariana  Islands,  or  to  corporations 
organized  or  existing  under  the  laws  of  the  Northern  Mariana  Islands,  and 
would  be  inconsistent  with  the  Trusteeship  Agreement  to  the  extent  that 
citizens  of  the  Northern  Mariana  Islands  would  be  considered  as  aliens  or  the 
Government  of  the  Northern  Mariana  Islands  a  foreign  government  for  the 
purposes  of  the  administration  of  that  Act 

2.  The  application  of  any  such  provision,  including  Sections  303  and  310  of  the 
Communications  Act  of  1934,  as  amended  (47  U.S.C.  303  and  310),  to  such 
Government,  corporations,  and  persons  is  therefore  suspended  to  the  extent  of 
such  inconsistency  until  the  termination  of  the  Trusteeship  Agreement  pursu- 
ant to  Section  1002  of  the  Covenant 

3.  As  used  in  this  Proclamation:  (a)  "citizen  of  the  Northern  Mariana  Islands" 
means  an  individual  citizen  of  the  Trust  Territory  of  the  Pacific  Islands  who  is 
exclusively  domiciled  within  the  meaning  of  Section  lOOS(e)  of  the  Covenant 
in  the  Northern  Mariana  Islands,  and  a  partnership,  unincorporated  company, 
or  association  whose  members  and  officers  are  all  citizens  of  the  Northern 
Mariana  Islands. 

(b)  "corporation  organized  or  existing  under  the  laws  of  the  Northern 
Mariana  Islands"  means  a  corporation  organized  under  the  Laws  of  the 
Government  of  the  Northern  Mariana  Islands,  including  a  predecessor  govern- 
ment which  is  doing  business  exclusively  in  the  Northern  Mariana  Islands  or 
in  the  United  States. 

(c)  "Government  of  the  Northern  Mariana  Islands"  includes  a  political  subdi- 
vision of  the  Government  of  the  Northern  Mariana  Islands; 

(d)  "domestic  corporation"  means  a  corporation  organized  under  the  laws  of 
the  United  States,  a  State,  the  District  of  Colvunbia,  a  Territory,  or  the 
Commonwealth  of  Puerto  Rico. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  tiiis  3rd  day  of  May,  in 
the  year  of  our  Lord  nineteen  hundred  and  eighty-two,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  himdred  and  sixth. 


[FRDoc.  82-12343 
Filed  5-3-82;  4:18  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Federal  Gi^in  inspection  Service 

7  CFR  Part  68 

'Revision  of  the  United  States 
Standards  for  Beans 

agency:  Federal  Grain  Inspection 
Service, 'USDA. 
action:  Final  rule. 

summary:  In  compliance  with  the 
requirements  for  the  periodic  review  of 
existing  regulations,  the  Federal  Grain 
Inspection  Service  (FGIS)  has  reviewed 
and  is  making  changes  to  the  U.S. 
Standards  for  Beans.  In  the  interest  of 
clarity,  to  promote  a  better 
understanding  of  the  standards,  and  to 
facilitate  the  marketing  of  dry  beans, 
FGIS  is  changing  the  format  of  the  grade 
tables  in  the  U.S.  Standards  for  Beans 
and  is  eliminating  the  special  and 
premium  grades  in  all  classes  of  beans 
except  the  class  Pea  bezins. 
EFFECTIVE  DATE:  June  4, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lewis  Lebakken  Jr.,  Regulations  and 
Directives  Management,  USDA,  FGIS, 
1400  Independence  Avenue  SW., 
Washington,  D.C.  20250,  Telephone  (202) 
382-0231. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Standards  for  Beans  were  established 
under  the  authority  of  the  Agricultural 
Marketing  Act  of  1946,  as  amended  (7 
U.S.C.  1621  etseq.)  (Act)).  This  action 
has  been  issued  in  conformance  with 
Executive  Order  12291  and  Secretary's 
Memorandum  1512-1.  Since  the  changes 

'Authority  to  exercise  the  functions  of  the 
Secretary  of  Agriculture  contained  in  the 
Agricultural  Marketing  Act  of  1946  as  amended  (7 
U.S.C.  1621-1627)  concerning  inspection  and 
standardization  activities  related  to  grain  and 
similar  commodities  and  products  thereof,  has  been 
delegated  to  the  Administrator,  Federal  Grain 
Inspection  Service  (7  U.S.C  75a;  7  CFR  68.2[e)). 


are  revisions  in  format  to  clarify  the 
standards  and  delete  certain  special  and 
premium  grades,  the  action  has  been 
determined  to  be  nonmajor.  Kenneth  A. 
Gilles,  FGIS  Administrator,  has 
determined  that  the  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  because  this  action 
applies  only  to  FGIS  and  those  limited 
number  of  States  which  have  entered 
into  cooperative  agreements  with  FGIS 
to  perform  inspection  services  under  the 
Act.  Further,  the  changes  will  not  have  a 
significant  economic  impact  on  the 
industry  because  the  revision  involves 
format  changes  of  a  non-substantive 
nature  and  deletion  of  certain  special 
and  premium  grades  which  more  closely 
reflect  current  trading  practices. 
Although  changes  are  being  made  at  this 
time,  FGIS  will  continue  to  study  and 
evaluate  the  standards  to  meet  the 
future  needs  of  the  industry. 

On  October  28, 1980,  a  proposed  rule 
to  revise  the  format  of  the  grade  tables 
in  the  U.S.  Standards  for  Beans  (7  CFR 
68.101  e/se<7.)  was  published  in  the 
Federal  Renter  (45  FR  71486).  A 
majority  of  the  comments  objected  to 
the  proposed  revisions  on  the  basis  that 
the  tables  included  the  "Choice 
handpicked"  and  "Handpicked"  special 
grades  for  beans.  Based  on  these 
comments  the  proposed  rule  was 
withdrawn.  The  tables  were  further 
revised  and  a  new  proposed  rule  to 
revise  the  format  of  the  grade  tables  in 
the  U.S.  Standards  for  Beans  (7  CFR 
68.101  et  seq.)  was  pubhshed  in  the 
Federal  Register  on  October  5, 1981  at  48 
FR  49066.  Several  tables  which  appeared 
in  this  proposed  rule  were  incorrect  due 
to  error  in  publication.  The  October  5, 
1981  proposed  rule  was  corrected  by  an 
October  20, 1981  Federal  Register 
publication  at  46  FR  51415.  Two 
comments  were  received  from  interested 
parties  on  the  proposed  changes.  Both 
comments  supported  the  proposed 
changes  to  the  U.S.  Standards  for  Beans 
with  one  commenter  indicating  that  the 
special  grades  "Choice  handpicked", 
"Handpicked",  and  "Extra  No.  1"  are 
not  used  in  his  State  because  beans  are 
now  mechanically  milled. 

In  summary  the  U.S.  Standards  for 
Beans  are  being  revised  to  reflect  the 
following: 

Section  68.133,  Grades  and  grade 
requirements  for  the  class  Pea  beans,  be 


revised  by  changing  the  format  of  the 
table  and  incorporating  information 
previously  shown  in  footnotes.  The 
heading  for  S  6ai33  is  changed  to  read 
Grades,  grade  requirements,  special 
grades  and  special  grade  requirements 
for  the  class  Pea  beans. 

Section  68.134.  Grades  and  grade 
requirements  for  the  classes  Blackeye, 
Cranberry,  Yelloweye,  Pinto.  Marrow. 
Great  Northern,  Small  White,  Flat  Small 
White,  White  Kidney,  Light  Red  Kidney. 
Dark  Red  Kidney,  Small  Red,  Pink, 
Black  Turtle  Soup,  Mung,  and 
Miscellaneous  beans,  be  revised  to 
apply  only  to  the  class  Blackeye  beans 
and  by  changing  the  format  of  the  table 
and  incorporating  information 
previously  shown  in  footnotes  into  the 
body  of  the  table.  Further,  the  grades 
and  grade  requirements  for  the 
remaining  classes  of  beans  which 
appear  in  the  current  {  68.134  are 
revised  and  redesignated  as  {{  68.135 
through  6&138  as  listed  below,  by 
changing  the  format  of  the  tables,  and 
incorporating  information  previously 
shown  in  the  footnotes  into  the  body  of 
the  tables: 

Section  68.135,  Grades  and  Grade 
Requirements  for  the  Classes  Yelloweye 
Beans  and  Cranberry  Beans,  I  68.136, 
Grades  and  Grade  Requirements  for  the 
Class  Pinto  Beans,  S  68.137.  Grades  and 
Grade  Requirements  for  the  Classes 
Marrow,  Great  Northern,  Small  White. 
Flat  Small  White.  White  Kidney,  Light 
Red  Kidney,  Dark  Red  Kidney.  Small 
Red.  Pink,  Black  Turtle  Soup,  and 
Miscellaneous  Beans,  and  {  68.138, 
Grades  and  Grade  Requirements  for  the 
Class  Mung  Beans. 

Current  S  6ai35,  Grades  and  Grade 
Requirements  for  the  class  Large  Lima 
beans,  and  §  68.136,  Grades  and  Grade 
Requirements  for  the  class  Baby  Lima 
beans,  and  for  the  classes  of 
Miscellaneous  Lima  beans,  be 
redesignated  as  §§  68.139  and  68.140 
respectively  and  revised  by  deleting  the 
premium  grades  of  "Extra  No.  1", 
changing  the  format  of  the  tables,  and 
incorporating  information  previously 
shown  in  the  footnotes  into  the  body  of 
the  tables. 

Current  §  68.137,  Grade  Designations. 
be  redesignated  as  §  68.141  and  that  the 
designation  for  the  grade  "U.S. 
Substandard"  be  amended  by  deleting 
the  requirement  that  the  percentages  of 
splits,  damaged  beans,  contrasting 
classes  and  foreign  material  be  shown 
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as  part  of  the  grade  designation.  This 
factor  information  is  shown  elsewhere 
on  the  certificate  if  an  offical 
determination  is  made  during  the  course 
of  inspection. 

Current  S  68.138,  Special  grades, 
special  grade  requirements,  and  special 
grade  designation  for  all  classes  of 
beans,  be  redesignated  as  §  68.142. 
Special  Grade  Designations,  and  be 
revised  by  deleting  the  grade 
"Handpidced"  from  all  applicable 
classes  of  beans  and  the  grade  "Choice 
handpicked"  from  all  classes  except  Pc" 
beans.  The  current  premium  grades 
"Choice  handpicked"  and  "Prime 
handpicked"  for  the  class  Pea  beans  are 
designated  as  special  grades  in  the 
revision. 

In  addition  to  the  above,  §  68.1119, 
Good  Natural  Color,  is  removed  because 
it  is  only  applicable  to  the  premium 
grade  "Extra  No.  1"  which  is  eliminated. 


The  S  68.119  is  reserved  for  future  use. 
Further,  S  66.103,  Grades,  is  amended  to 
delete  the  term  "premium"  as  that  term 
is  no  longer  necessary  in  view  of  the 
revisions  to  the  regulations. 

List  of  Subjects  in  7  CFR  Part  68 

Administrative  practice  and 
procedure.  Agricultural  conunodities. 
Export 

This  final  rule  is  indentical  to  the 
October  5, 1981  proposed  rule  (46  FR 
49066)  as  corrected  on  October  20, 1981 
(46  FR  51415),  except  for  several  non- 
substantive changes  made  for 
grammatical  and  usage  purposes.  In 
§§  6&141  and  68.142,  the  references  to 
the  internal  divisions  of  the  first 
sentence  which  appeared  as  "a,  b,  c,  and 
d"  in  the  proposal  are  changed  to  "1,  2, 
3,  and  4"  in  this  final  rule. 


Accordingly,  the  United  States 
Standards  for  Beans  are  amended  so 
that  footnote  1  to  Subpart  B  is  revised, 
§  68.119  is  removed  and  reserved, 
i  68.103  and  §§  68.133  through  68.138  are 
revised  and  §§  68.139  through  68.142  are 
added  to  read  as  follows: 

Subpart  B— U.S.  Standards  for  Beans ' 


S  66.103    Grade*. 

Grades  shall  be  the  numerical  grades, 
substandard  grades,  sample  grades,  and 
special  grades  provided  for  in  §  68.133- 
§  68.142. 

*        *        •        •        • 

S  68.1 19    [Reserved] 


'Compliance  with  the  provisions  of  these 
standards  does  not  excuse  failure  to  comply  with 
the  provisions  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act,  or  other  Federal  Laws. 


Grades,  Grade  Requirements,  Grade  Designatioas,  Special  Grades  and  Special  Grade  Requirements 
S  66.133    Grades,  grade  requtrements,  special  grades  and  special  grade  requirements  for  ttie  Class  Pea  Beans. 
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866.134    Grades  and  grade  requirements  for  the  Clas*  Blaokeye  Beans. 
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§68.135    Grades  and  grade  requlreinents  for  the  Classes  Yelioweye  B«ans  and  Cranberry  Beans. 
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Foreign  material 


Total 
(includes 
stones) 


0.5 
1.0 
15 
(•) 

r) 


StOOOS 


0.2 
0.4 
0.6 
P) 
(•) 


ConlrBsttnQ 


0.S 
1.0 

zo 
(•) 


■  Beans  wth  more  than  18.0  percent  moisture  are  graded  High  moisture. 

'  Beans  with  more  than  2.0  percent  contrasting  classes  are  graded  Mixed  beans. 

■Beans  with  more  than  15.0  percent  classes  that  blend  are  graded  Mixed  beans.    ^ 

<  The  special  grade  oft  color  may  be  appied  after  remove  of  total  delects. 
.    ..'i'  S  Substandard  shall  be  beans  which  do  not  meet  the  requirements  lor  the  grades  US.  Na  1  through  U.S.  Na  3,  or  U.S.  SanrxHe  vade.  Bew»  wt**»  «« 
be  U.S.  Substandard,  except  lor  beans  which  meet  the  requirements  tor  U.S.  Sample  yade. 

•  U.S.  Sample  grade  Shan  be  beans  which  are  musty,  sour,  heating,  malenally  weathered,  or  weevfy;  wNcti  have  any  commercitiy  obiectionable  odor  which 
animal  tilth,  ar^  unknown  loreign  substance  broken  glass  or  metal  Iragments;  or  which  are  otherwise  ol  dsinclly  low  qu^. 


S.0 
10.0 
15.0 

« 


nd 

Ik) 
■aa 


SjO 


coniMn  TOOd  iMtilHnQ  Of  M^ 


i  68.136    Grades  and  grade  requirements  for  tlie  Class  Pinto  Beans. 


Grade 


t 


US.  No.  1.. 
U.S.  No.  2.. 
U.S.  No.  3.. 

U.S.  Substandanj 

U.S.  Sample  grade.. 


General 
appearartce 


n 

(«) 
(♦) 
(•) 
(*) 


Percent  maximum  limits  < 


Moisture* 


18.0 
18.0 
18.0 
18.0 
18.0 


ToW 

tfstods 

(total 

damaged, ' 

total  toreign 


3.0 
7.0 

n 

(•) 


Total 
damaged 


3.0 
5.0 
7.0 
(•) 
C) 


Total 
(indudes 
stones) 


0.5 
1.0 
1.5 
(») 

n 


Slonaa 


0.2 

a4 

0.6 

(•) 
(•) 


■  Beans  with  more  than  18.0  penxnt  moisture  are  graded  High  moisture. 

'  Beans  w«h  more  than  2.0  percent  contrasting  classes  are  graded  Mixed  beans. 

'  Beans  with  more  than  15.0  percent  classes  that  blend  are  graded  Mixed  beans. 

•  The  special  grade  oft  cotor  may  be  appied  after  removal  ol  total  delects. 
K«  i,*c"i£iS!??"^  shall  be  beans  which  do  not  meet  the  requirements  lor  the  grades  U.&  No.  1  »irou^  U.&  No.  3  and  U.S.  Sample  sade.  Beans  which 
be  U.S.  Substandard,  except  for  beans  which  meet  the  requirements  lor  US.  Sample  grade.  —  v~  v^  =«.«  wiwi 

.^I'it.^fHa^tS''^  f^'  ^  "S!?*  "'**?'  "***>•  ""•  •*"*«•  ™<8nally  weathered,  or  weevty;  which  have  any  commerdaVy  obiectkjnable  odor;  wlM< 
animal  fimi,  any  unknown  toreign  substance,  broken  glass,  or  metal  fragments;  or  which  are  othemme  of  (tsUnctly  low  qiaity.  >~i~«'«-«»  «>«.  w^^i 


Conbvs*inQ 


0.5 
1.0 
2.0 
(•) 

n 


5.0 
100 
16.0 

(•) 

n 


are  not  wal  screened  ahaCtfao 
con<ain  Inaaci  wabbing  or  Mi. 
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§  W.137    Grades  and  grade  requiremento  for  the  Classes  Marrow,  Great  Northern,  SmaH  Wtitte,  Flat  Small  Whtte,  White  Kidney,  Ught  Red 
Kidney,  Darfc  Red  Kidney.  SmaW  Red,  Pink,  Black  Turtle  Soup,  aid  Miscellaneous  Beans. 


Giad» 


ua  Na  1 

U.&  No.  2 

U.S.  NOi  3 

US  Substandard- 


General 
appearance 


U.&  Sample  yade- 


n 
(♦) 
<*) 


Percent  Maximum  imits  of- 


Moisture' 


la.o 

18.0 
ISO 
1&0 

lao 


'  Bean*  with  mora  than  18.0  percent  moistura  are  graded  High  moisture. 

*  Beans  with  more  than  2.0  percent  contrasting  classes  are  graded  Mixed  beans. 

*  Beans  with  mora  than  15.0  percent  classes  ttiat  Mend  are  graded  Mixed  beena. 

*  The  special  grade  off-color  may  be  applied  after  removal  oTtotal  defects. 


Told 

detects 

(total 

damaged, 

total  hyeign 

material. 

conlrastino 


apka) 


20 
4.0 
6.0 
(•) 
(•) 


Total 
damaged 


4.0 
6.0 
(•) 
<•) 


Foreign  material 


Total 
(indudsa 


0.5 
1.0 
1.5 
C) 
(•) 


Stones 


0.2 
0.4 
0.6 
(•) 


Contrasting 
classes ' 


that  blend' 


OS 

5.0 

1.0 

10.0 

ZJO 

1«.0 

(•) 

(•» 

(•) 

C) 

U.a  ai^J:^:^'^  ^^n:S<;;re,^me"^^^  "-^^  '*>•  '  ^^^  "■«•  ^o.  3  or  Samp^  grade.  Beans  which  are  not  wel.  screened  shall  also  be 

sJM"^'S:r:^^S^1^^^S;^:%^^^  n^.^^4^'l;:SI':S^i,S:^dSr  SSiT*™^  ^^''^^^  odor,  .hlch  contam  ^  webbing  o,  .«, 


S  6a.136    Grades  and  grade  requirements  for  the  Class  Mung  Beans. 


Grade 


U.&  No.  1 

U.&N0.  2 

US.  Na3.... 

US.  S»mandaid_ 
U.&  Sample  grade.. 


General 
appearance 


(•) 
(•) 
(•) 
C» 


Percent  maximum  limits  o(- 


Moisture' 


18.0 
18.0 

lax) 

ISiO 

18.0 


Total 

defects 

(total 

damaged. 

total  foreign 

material, 

contrastirig 

classes, 

splits) 


2.0 
4.0 
6.0 
(•) 
(') 


Total 
damaged 


20 
4J> 
6.0 
(•) 
D 


Clean-cut 
weevil 
bored' 


0.1 
02 
0l5 
C) 
D 


Foreign  material 


Total 
Ondudaa 
stones) 


03 
IjO 
13 

r) 
n 


stones 


0.2 
04 
OjO 
(•> 
D 


Contrasting 
classes' 


03 
1.0 
ZO 

o 


thatblend< 


S.0 

10.0 

15.0 

(•) 

D 


'  Beans  with  more  than  18.0  percent  moisture  are  graded  High  moisture. 

■  Beans  witfi  more  than  0.5  percent  clean  cut  weevil  bored  beans  are  graded  U.S.  Sample  grade 

■  Beans  with  more  than  2  0  percent  contrasting  classes  are  graded  Mixed  beans. 

*  Beans  with  more  than  1 5  0  percent  classes  mat  blend  are  graded  Mixed  beana 

•  The  special  grade  off  color  may  be  applied  after  removal  of  Iota/  detects 

^^p^'t^SS^'fZ^'V^JZ."^:^^^^  ^  ^^  '^  '  "^  " S.  NO.  3  or  US.  San^  ^.  Bean.  wNch  are  not  we.  screened  sha. 

.^"^X'^r^Te^^^SX^ir^  S^\';^4rie-*oS;^S  S&^.;:S5  "^  ~^<=*^  <*"«=•--*  od,.:  wh-cn  contam  msed  webomg  or  imv 


§  68. 1 39    Grades  and  grade  requirements  for  the  Class  Large  Lima  Beans. 


Grade 


us.  Nol  1 

U.S.  No.  2 

U.&SubstandaRt.. 


(jeneral 
appear- 
ance 


P) 

(♦) 
(') 


Mois- 
ture' 


16.0 
18.0 
18.0 


Percent  maximum  Imits  of 


ToW 


wiinlded 
and  defects 

(bialared, 

wmUed. 
total 

damage, 
total  foreign 

matenal, 
contrasting 

classes, 
splits) 


6.0 
9.0 


Damaged  beans 


Total 


2.0 
3.0 
(■) 


Badly 
dam- 


0.5 
1.0 
C) 


Foreign  material 


Total 
(in- 
cludes 
stones) 


OS 
1.0 
(•) 


Stones 


0.2 
0.3 
(•) 


Conlrast- 


03 
1.0 
(') 


SpWs 


3.0 
5.0 
(') 


Broksns 


SJO 
53 
(•) 


mat 
blend> 


5.0 

103 

(•) 


Beans  through  • 


inch 


25 
40 
(*) 


*H. 


S 

5 
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Grade 

General 

•ppear- 

anoe 

P6fC6fK  nuKkrwni  bnilB  ot*   ™ 

Mois- 

Total 
bistared 

wnntded 

and  detects 

(bMered, 

wrmkled, 

low 

damage, 
total  foreign 

material, 
cxxitrasting 

classes, 
splits) 

Damaged  beens 

Foreign  maleriti 

Conliasl- 
ing 

classes* 

SpMt 

Biahana 

tw 
iaand> 

Beans  ivDugti  • 

Tot^ 

•ged 

Tom 
•n- 

dudes 
stones) 

Stones 

SlSM 

»*4 

kich 

tack 

U.S.  Sample  Grade _ ' 



(♦) 

1S.0 

O 

(•) 

n 

n 

O 

(•) 

m 

n 

n 

n 

n 

»  Beans  with  more  than  18.0  percent  moisture  are  graded  High  moisture. 

*  BaAH*  Hffth  mnra  than   9  n  rwoont  i-4%n<racH^rv>  />laf c>tt«   SM   r-Mniiiirl   Uiwa^ 


h«  n'cFlilJ^S!!?^  shall  be  beans  wh«i  do  not  meal  the  requiremenls  tor  the  grades  U.&  No.  1  ttnwgfi  U.S.  Na  2  or  US.  San^to  sada.  Be«is 
be  U.S.  Substandard,  except  lor  beans  which  meet  the  requirements  lor  U.S.  SwvieVade.  ^^ 

._Jl.";SL*"''''^3rade  shall  be  beans  wh«h  are  mosty,  sour,  healing,  malanaly  weathered,  or  weovK;  i«hich  have  w<y  rr km,  obiectnnMile  odor 

animal  Mtf^  any  unknown  lore^i  substance,  broken  glass  or  mettf  fragments;  or  wMcti  M  otherwiae  of  dWnctly  tow  quaMy.  ^^  >«!ow»™«e  ooon 

§68.140    Giwles  and  Grade  Requwements  for  the  Classes  Baby  Uma  and  Miscellaneous  UmaBe^ 


coman  maed  wetting  or  Mv 


1 

1         Grade 

General 
appearance 

Pofoeni  fflttsnufn  fenils  of^'^* 

Moisture' 

Told 

detects 

(total 

darnage, 

total  foreign 

malarial. 

oonftsting 

Badly 
dvn^ed 

OorMMIng 

wMdad 
and/or 
twoton 

SPM 

ToW 
(Includes 

Stones) 

Stone* 

laiUend' 

U.S.  Nal. 

n 
n 
n 

18.0 
1IL0 

lao 

18.0 
18X) 

3.0 
5.0 

(•) 
(•) 

1.0 
1.5 
ZO 
(•) 
P) 

0£ 
1.0 
15 
(•) 

m 

0.2 
03 
0.6 
(•) 

n 

0.5 

^o 
(•) 

ao 

Si) 
8i> 

r) 

3.0 
SJO 
8.0 
P) 
P) 

U.S.  rto.  2... 

' 

to 

U5.  No.  3... 
US.  Substan 

Idwri 

16.0 

US.  Sample 

grMto              

P) 

P> 

■  Beans  wNh  more  Hian  18.0  paroenl  molsbire  are  graded  Hqh  moisture. 

*  Beans  with  more  than  2.0  percent  contiasting  classes  are  graded  Mned  beans. 

'Beans  with  more  man  1S.0  peroeni  dasaes  ttial  blend  we  graded  Mbnd  beans. 

♦The  special  grade  on  color  may  be  appled  after  removal  of  total  detects. 

h-  Hc'lilSSS!?^  155 i!5!!!l?!!lS?  "'^iJfl?**  *•  ""l"*""*"*  •<»  the  grades  UA  No.  1  Vvoui^  U.&  Na  3  and  US.  Sampto  yade.  Be«a 
be  U.S.  SU>standant  except  tor  beens  which  meet  the  rsqusements  tar  U.S.  Sanvte  grade. 

.-iJlf'^^f"'^'*''  Z^!^  *f^  ***?  *•  "**•>'•  '°^'  •**»^  malenally  weathered  or  weev«y-,  which  have  any  commereiaiy  objertonrtite  odoi 
animal  fitth,  any  irtuxjwn  foreign  substance,  broken  glass  or  metal  fragments;  or  »»hich  we  otherwrse  o(  dtetinctly  tow  qialty 


contain  ineect  wstMng  «r  fltv 


§68.141    Grade  designations. 

The  grade  designation  for  all  classes 
of  beans  shall  intrude  in  the  following 
order  (a)  The  letters  "U.S.";  (b)  the 
name  or  number  of  the  grade  or  the 
name  of  any  applicable  special  grade 
designation  as  appears  in  S  68.142  (a) 
and  (b];  (c)  the  class,  and  in  the  case  of 
Mixed  beans,  the  name  and  percentage 
of  each  class  in  the  mixture;  and  (d)  the 
special  grade  designations,  if  applicable, 
as  appears  in  §  68.142  (c)  and  (d).  In 
addition,  the  designation  for  the  grade 
"U.S.  Substandard"  shall  include  the 
percentage  of  sound  beans.  Mixed  beans 
shall  be  graded  according  to  the  grade 
requirements  of  the  class  of  beans 
which  predominates  in  the  mixture.  The 
factors  of  contrasting  classes,  classes 
that  blend  and  sieve  size  requirements 
in  the  class  Lai^e  Lima  beans  shall  be 
disregarded  in  Mixed  beans. 

§68.142    Special  grade  designations. 

(a)  Choice  handpicked.  The  special 
grade  designation  "Choice  handpicked" 
shall  be  applicable  only  to  the  class  Pea 
beans.  The  "Choice  handpicked" 
designation  shall  include  in  the 
following  order.  (1)  The  letters  "U.S."; 


(2)  the  words  "Choice  handpicked";  and 

(3)  "Pea  beans". 

(b)  Prime  handpicked.  The  special 
grade  designation  "Prime  handpicked" 
is  applicable  only  to  the  class  Pea 
beans.  The  "Prime  handpicked" 
designation  shall  include  in  the 
following  order  (1)  "Hie  letters  "U.S."; 

(2)  the  words  "Prime  handpicked";  and 

(3)  "Pea  beans". 

(c)  High  moisture.  The  special  grade 
designation  "High  moisture"  is 
applicable  to  all  classes  of  beans 
containing  over  18.0  percent  moisture. 
The  words  "high  moisture"  and  the 
percentage  of  moisture  shall  follow  the 
class  name. 

(d)  Off-color.  The  special  grade 
designation  "Off-color"  shaU  be 
applicable  to  all  classes  of  beans  that 
upon  the  removal  of  total  defects,  are 
distinctly  off-color  due  to  age  or  any 
other  natural  cause  but  are  not 
materially  weathered.  The  words  "off- 
color"  shall  follow  the  name  of  the  class. 
The  special  grades  "Choice 
Handpicked".  "Prime  Handpicked",  and 
the  grade  "U.S.  No.  1".  in  the  class  Pea 
beans  shaU  not  be  applied  if  the  beans 
are  determined  to  be  off-color. 


(Sees.  203,  205.  60  Stat  1087, 1090  as 
amended;  (7  U.S.a  1622, 1624)) 

Dated:  April  13, 1982. 
Kenneth  A.  GiOes, 
AdminisUator. 

(Fit  Doc  B2-118S4  Piled  5-3-82:  S4S  aa] 
■NJJNa  OOOC  3410-EIMI 

Agricultural  Marketing  Servica 

7  CFR  Part  1006, 1007. 1011,  and  1012 

[MiPc  Order  Nos.  A  6. 11.  and  12;  Docket 
Nos.  AO-366-A19,  et  aL] 

Milk  in  the  Georgia  and  Certain  Ottier 
Marketing  Areas;  Order  AmerKiing 
Orders 
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agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  This  action  adopts  on  an 
emergency  basis  amendments  to  the 
Georgia,  Upper  Florida,  Tennessee 
Valley,  amd  Tampa  Bay  orders.  The 
order  changes  will  provide  handlers 
with  hmited  transportation  credits  from 
the  maricetwide  pool  for  certain  Class  n 
and  Class  III  miUc  transferred  or 
diverted  to  unusually  distant  outlets  for 
surplus  disposal.  The  changes,  which 
will  apply  only  through  June  30, 1982, 
were  considered  at  a  public  hearing  held 
on  March  1&-17, 1982,  in  East  Point. 
Georgia.  The  order  changes  were 
requested  by  cooperative  associations 
that  represent  dairy  farmers  who  supply 
milk  to  the  markets. 

The  changes  are  necessary  to  r^ect 
current  marketing  conditions  and  to 
insure  that  all  producers  in  the  a^ected 
markets  shcire  more  equitably  in  the  cost 
of  disposing  of  unusually  large  supplies 
of  surplus  milk  that  are  expected  this 
spring.  Marketing  conditions  are  such 
that  prompt  amendatory  action  is 
required.  For  this  reason,  a  ^ 

recommended  decision  and  the 
opportunity  to  file  exceptions  thereto 
were  omitted.  Cooperative  associations 
in  each  market  representing  more  than 
two-thirds  of  the  producers  have 
approved  the  issuance  of  the  amended 
orders. 

EFFECTIVE  DATE:  May  5,  1982. 

FOR  FURTHER  INFORMATION  CONTACT. 

Richard  A.  Glandt,  Marketing  Specialist. 
Dairy  Division,  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture,  Washington,  D.C.  202S0. 
(202/447^1829). 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  March  4, 
1982;  published  March  10, 1982  (47  FR 
10230). 

Emergency  Final  Decision:  Issued 
April  19. 1982;  published  April  23. 1982 
(47  FR  17530). 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  each  of 
the  aforesaid  orders  and  of  the 
previously  issued  amendments  thereto: 


and  all  of  the  said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

The  following  findings  are  hereby 
made  widi  respect  to  each  of  the 
aforesaid  tentative  marketing 
agreements  and  orders: 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Mariceting 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C  601  et8eq.\,  and  the  applicable 
rules  of  practice  and  procedure 
govemiog  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900],  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreements  and 
to  the  orders  regulating  the  handling  of 
milk  in  the  respective  marketing  areas. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  Hie  said  order  as  hereby  amended 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area,  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as.  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in.  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

(b)  Additional  findings.  It  is  necessary 
in  the  public  interest  to  make  this  order 
amending  each  of  the  aforesaid  orders 
effective  upon  publicabon  in  the  Federal 
Register.  Any  delay  beyond  that  date 
would  tend  to  disrupt  the  orderly 
marketing  of  milk  in  the  marketing  area. 

The  provisions  of  this  order  are 
known  to  handlers.  The  decision  of  the 
Assistant  Secretary  containing  all 
amendment  provisions  of  this  order  was 
issued  April  19, 1982  (47  FR  17530).  The 
changes  effected  by  this  order  will  not 
require  extensive  preparation  or 


substantial  alteration  in  method  of 
operation  for  handlers,  in  view  of  the 
foregoing,  it  is  hereby  found  and 
determined  that  good  cause  exists  for 
making  this  order  amending  each  of  the 
aforesaid  orders  effective  upon 
publication  in  the  Federal  Register  and 
that  it  would  be  contrary  to  the  public 
interest  to  delay  the  effective  date  of 
this  order  for  30  days  after  its 
publication  in  the  Federal  Register.  (Sec. 
553(d),  Administrative  Procedure  Act,  5 
U.S.C  551-559). 

(c)  Determinations.  It  is  hereby 
determined  that 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  Sec.  8c  (9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  each  of  the  specified 
marketing  areas,  to  sign  a  proposed 
marketing  agreement,  tends  to  prevent 
the  effectuation  of  the  declared  policy  of 
the  Act; 

(2)  The  issuance  of  this  order, 
amending  each  of  the  specified  orders,  is 
the  only  practical  means  pursuant  to  the 
declared  poUcy  of  the  Act  of  advancing 
the  interests  of  producers  as  defined  in 
the  respective  orders  as  hereby 
sunended;  and 

(3)  The  issuance  of  the  order 
amending  each  of  the  specified  orders  is 
approved  or  favored  by  at  least  two- 
thirds  of  the  producers  who  during  the 
determined  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  in  the  marketing  area. 

Order  Relative  to  Handling 

//  is  therefore  ordered.  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  each  of  the  specified 
marketing  areas  shall  be  in  conformity 
to  and  in  compliance  with  the  terms  and 
conditions  of  each  of  the  aforesaid 
orders,  as  amended,  and  as  hereby 
further  amended,  as  follows: 

List  of  Subjects  in  7  CFR  Parts  1007. 
1006. 1011, 1012 

Milk  mariceting  orders,  milk,  dairy 
products. 

PART  1007— MILK  IN  THE  GEORGIA 
MARKETING  AREA 

1.  In  §  1007.60.  paragraph  (g)  is  added 
to  read  as  follows: 

§1007.60    Handlw^s  vakM  of  mHk  for 
computing  unH  onn  prico 

***** 

(g)  With  respect  to  milk  marketed  on 
and  after  the  effective  date  hereof 
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through  June  1982.  subtract  the  amoimt 
obtained  by  multipl3ring  the  pounds  of 
balk  ihdd  milk  products  that  were 
transferred  or  diverted  from  a  pool  plant 
to  a  nonpool  jAant  and  classified  as 
Class  Q  or  Class  m  milk  pursuant  to 
S  1007.42(bK3)  or  9  1007.42(d)(2)  by  a 
rate  for  each  tnickload  of  milk  so  moved 
that  is  equal  to  3.6  cents  par 
hundredweight  for  each  10  miles  or 
fraction  thereof  that  the  nonpool  plant  is 
located  more  than  350  miles  (as 
determined  by  the  market  administrator) 
from  the  nearest  of  the  following 
locations:  the  city  hall  in  Atlanta. 
Georgia;  the  city  haD  in  Augusta, 
Georgia;  the  transferor  plant;  or.  for 
diveraons,  tbe  pool  plant  of  last  receipt 
for  tbe  major  portion  of  the  milk  on  the 
load  or  the  courthouse  of  the  county 
where  the  major  portion  of  the  milk  so 
diverted  was  produced  No  credit  shall 
apply  to  the  total  quantity  of  milk  so 
moved  to  a  given  nonpool  plant  by  a 
handler  during  the  month  if  any  portion 
of  the  milk  is  assigned  to  Class  L 

PART  1006— MILK  IN  THE  UPPER 
FLORIDA  MARKETING  AREA 

1.  In  S  1006.60.  paragraph  (h)  is  added 
to  read  as  follows: 


of  mNtfor 


iWUM    Handtor^vakwofmKfor 


§1006.60 

compuMfig  iMiform  prto* 


(h)  Wifti  respect  to  milk  marketed  on 
and  after  the  effective  date  hereof 
through  Jime  1982,  subtract  the  amount 
obtained  by  multipljring  the  pounds  of 
bulk  flmd  milk  products  that  were 
transferred  or  diverted  from  a  pool  plant 
to  a  nonpool  plant  and  classified  as 
Class  n  milk  pursuant  to  {  1006.42(b)  or 
S  1006.42(cK3)  by  a  rate  for  each 
tnickload  of  milk  so  moved  that  is  equal 
to  3.6  cents  per  hundredweight  for  eadi 
10  miles  or  fraction  thereof  that  the 
nonpool  plant  is  located  more  than  550 
miles  (as  determined  by  the  market 
administrator)  from  the  nearest  of  the 
following  locations:  the  city  hall  in 
Jacksonville,  Florida;  the  city  hall  in 
TallahaBsee,  Florida;  the  transferor 
plant;  or.  for  diversions,  the  pool  plant  of 
last  receipt  for  the  major  portion  of  the 
milk  on  the  load  or  the  courthouse  of  the 
county  where  the  major  portion  of  the 
milk  so  diverted  was  produced.  No 
credit  shall  apply  to  the  total  quantity  of 
milk  so  moved  to  a  given  nonpool  plant 
by  a  handler  during  the  month  if  any 
portion  of  the  milk  is  assigned  to  Class  L 

PART  1011— MILK  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

1.  In  9  1011.60,  paragraph  (g)  is  added 
to  read  as  follows: 


(g)  With  respect  to  milk  marketed  on 
and  after  the  effective  date  hereof 
through  June  1962.  subtract  the  amount 
obtained  by  multiplying  the  pounds  of 
bulk  fluid  milk  products  that  were 
transferred  or  diverted  from  a  pool  plant 
to  a  nonpool  plant  and  classified  as 
Class  n  or  Class  III  milk  pursuant  to 
S  1011.42(b)(3)  or  S  1011.42(d)(2)  by  a 
rate  for  each  tnickload  of  milk  so  moved 
that  is  equal  to  3.6  cents  per 
hundredweight  for  each  10  miles  or 
fraction  thereof  that  the  nonpool  plant  is 
located  more  than  350  miles  (as 
detenmned  by  the  market  administratcn') 
fit>m  the  nearest  of  the  following 
locations:  tbe  city  hall  in  Bristol 
Tennessee;  the  city  hall  in  Knoxville, 
Tennessee;  the  dty  hall  in  Chattanooga, 
Tennessee;  the  transferor  plant;  or.  for 
diversions,  the  pool  plant  of  last  receipt 
for  the  major  portion  of  the  milk  on  the 
load  or  the  courthouse  of  the  county 
where  tbe  major  portion  of  the  milk  so 
diverted  was  produced.  No  credit  shall 
apply  to  the  total  quantity  of  milk  so 
moved  to  a  ^ven  nonpool  plant  by  a 
handler  during  the  month  if  any  portion 
of  the  milk  is  assigned  to.Qass  I. 

PART  101»-MILK  IN  THE  TAMPA  BAY 
MARKETING  AREA 

1.  In  §  1012.60,  paragraph  (h)  is  added 
to  read  as  follows: 

S  1012.60    Handler's  vahM  of  mik  tar 
computing  unifonn  prio* 


(h)  With  reelect  to  milk  marketed  on 
and  after  the  effective  date  hereof 
throu^  June  1982,  subtract  the  amount 
obtained  by  multiplying  the  poimds  of 
bulk  fluid  milk  products  that  were 
transferred  or  diverted  from  a  pool  plant 
to  a  noi^>ool  plant  and  classified  as 
Class  n  milk  pursuant  to  §  1012.42(b)  or 
§  1012.42(c)(3)  by  a  rate  for  each 
tnickload  of  milk  so  moved  that  is  equal 
to  3.6  cents  per  hundredweight  for  each 
10  miles  or  fraction  thereof  that  the 
nonpool  plant  is  located  more  than  700 
miles  (as  determined  by  the  market 
administrator)  from  the  nearest  of  the 
following  locations:  the  dty  hall  in 
Tampa,  Florida;  the  transferor  plant;  or, 
for  diversions,  the  pool  plant  of  last 
receipt  for  the  major  portion  of  the  milk 
on  the  load  or  the  courthouse  of  the 
county  where  the  major  portion  of  the 
milk  so  diverted  was  produced.  No 
credit  shall  apply  to  the  total  quantity  of 
milk  so  moved  to  a  given  nonpool  plant 
by  a  handler  during  the  month  if  any 
portion  of  the  milk  is  assigned  to  Class  I. 


(Sees.  1-19. 48  SUL  St  as  amended;  7  U.a.C 
601-674) 

Efiectiire  dale.  May  S,  ISST 
Signed  at  WaaUngton,  D.C.  cm  April  3a 
1982. 

JotaPofd. 

Deputy  Assistmrt  Secretary,  Mujietitig  and 
Inspection  Service*. 

[FR  Doc.  K-UZn  PBad  »-»-at  ft«  ami 


DEPARTMENT  OF  JUSTICE 

liTMnlgration  and  NaturaRzatton 
Service 

8CFR  Part  274 

Sebure  and  Forfeiture  of  VeMdea, 
Veeaeie,  and  Aircraft;  Inanigration  md 
Nationality  Act  Amendmenu  of1981 

agency:  Immigration  and  Naturalization 
Service.  Justice. 

ACnoN:  Interim  rule  with  request  for 

comments. 

sotMiARY:  The  Service  is  amending  its 
regulations  dealing  with  the  seizure  and 
forfeiture  of  conveyances  used  in  the 
unlawful  transportation  of  ahens  in 
violation  of  the  Immigration  and 
Nationality  Act  The  recent  amendments 
to  the  hnmigration  and  Nationality  Act 
by  Public  Law  97-116  strengthen  the 
Service's  authority  to  seize  and  forfeit 
conveyances  as  a  deterrent  to  the 
smuggling  of  aUens  into  the  United 
States.  This  interim  rule  implements  tfie 
related  section  of  the  Act  as  amended 
by  Public  Law  97-116.  as  weD  as 
reoi^anizes  and  rewrites  the  remaining 
regulations  for  improved  readabihty. 
EFFECTIVE  DATES:  May  5,  1982. 
Comments  must  be  received  on  or 
before:  June  7. 1982. 
address:  Please  submit  written 
comments  in  duplicate  to  the 
Commissioner  of  Immigration  and 
Naturalization,  Room  7100,  425  Eye 
Street,  NW.,  Washington.  DC  20536. 
FOR  FURTHER  INFOmiATION  COtrTACR 

For  General  Information:  Staidey  J. 
IGeszkieL  Acting  Instructions  Officer. 
Immigration  and  Naturalization  Service, 
425  Eye  Street  N.W..  Washigton.  DC 
20536,  Telephone:  (202)  633-304& 

For  Specific  Information:  Paul  D. 
McClure,  Criminal  Investigator, 
Immigration  and  Naturalization  Service, 
425  Eye  Street  N.W.,  Washington.  DC 
20538,  Telephone:  (202)  633-2471. 
SUPPLEMENTARY  MFdmiATiON:  Section 
12  of  Pub.  L  97-116.  effective  December 
29, 1981  (95  Stat.  1617)  amended  section 
274(b]  of  the  Immigration  and 
Nationality  Act  (8  U.S.a  1324(b))  to 
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bring  the  Immigration  and 
Naturalization  Service  (INS)  forfeiture 
law  and  procedures  into  conformity  with 
those  of  other  enforcement  agencies  by 
removing  the  "innocent  owner"  seizure 
exemption  previously  contained  in  the 
Act  All  conveyances  are  now  subject  to 
seizure  provided  the  INS  can  show 
probable  cause  that  the  conveyance 
seized  was  used  to  illegally  transport 
aliens  in  violation  of  section  274(a)  of 
the  Act  Pub.  L  97-116  provides  two 
exceptions  to  the  forfeiture  of  seized 
conveyances:  (1)  Common  carriers, 
unless  the  owner  or  person  in  charge 
was  a  consenting  party  or  privy  to  the 
illegal  act;  and  (2)  conveyances 
imlawfully  in  the  possession  of  a  person 
other  than  the  owner.  The  Report  of  the 
Judiciary  Committee  (H.  Rep.  No.  264, 
97th  Cong..  Ist  Sess.  27  (1981)]  provides 
a  broader  exception  from  forifeiture  for 
an  "innocent  owner"  than  in  apparent  in 
the  plain  language  of  the  statute  as 
amended  by  Pub.  L  97-116.  The  Report 
states  that  the  Immigration  and 
Naturalization  Service  shall  provide 
owners  of  conveyances  with  an 
opportimity  to  show  "that  they  were  not 
involved  in  or  knowledgeable  about  its 
illegal  use."  This  rule  incorporates  the 
broad  "innocent  owner"  exception  to 
forfeiture  intended  by  the  Committee. 
Although  not  stated  specifically  in  the 
amendment  to  section  274(b)  of  the  Act 
the  Committee  on  the  ludidara  also 
expressed  the  view  that  INS  uiould 
promulgate  regulations  which  will:  (1) 
Require  its  officers  to  make  a  good  faith 
inquiry  to  ascertain  ownership  of  seized 
conveyances;  (2)  insure  timely  and 
effective  notice  to  the  owners  and  others 
with  a  financial  interest  in  the 
conveyances;  and  (3)  afford  owners  the 
opportunity  (prior  to  the  institution  of 
forfeiture  proceedings)  to  show  that  they 
were  not  involved  in  criminal  activity. 
Section  274.5  of  this  rule  meets  these 
requirements. 

The  amendment  to  the  Act  also 
relieves  INS  of  the  obligation  to  pay  any 
administrative  and  incidental  costs 
incurred  by  a  successful  claimant 
provided  INS  had  probable  cause  for  the 
original  seizure.  The  former  requirement 
in  the  Act  that  INS  satisfy  vaUd  lien  or 
third  party  interests  in  the  conveyance 
"without  expense  to  the  interest  holder" 
was  also  removed.  The  Act  now  allows 
the  lien  holder's  interest  to  be  satisfied 
only  after  INS'  costs  associated  with  the 
seizure  have  been  deducted  and  also 
provides  that  the  Attorney  General  may 
retain,  sell,  or  require  the  General 
Services  Administration  to  dispose  of, 
any  forfeited  conveyances. 

In  addition  to  implementing  the 
changes  made  by  Pub.  L  97-116,  this 


interim  rule  reorganizes  certain  sections 
of  8  CFR  Part  274,  and  includes  pertinent 
provisions  of  the  Customs  law 
applicable  to  the  Service.  These  include: 
Termination  of  property  interests  from 
date  of  seizure,  if  the  conveyance  is 
later  forfeited;  requirement  that  the 
burden  of  proof  is  on  the  claimant  that 
the  property  interest  in  the  conveyance 
existed  prior  to  seizure;  change  from 
retail  to  wholesale  value  in  appraisals;  a 
separate  section  setting  our  provisions 
for  filing  petitions  (for  mitigation, 
remission,  or  restoration);  separate 
sections  on  remission  and  mitigation; 
requirement  that  lien  holders  granted 
remission  or  mitigation  not  return 
conveyances  to  culpable  owners; 
provision  for  INS  comment  before 
judicial  forfeitures  are  compromised; 
and,  provision  for  payment  to 
informants. 

The  following  section-by-section 
analysis  describes  the  new  or  amended 
sections  of  the  regulations: 

8ection-by-Section  Analysis 

8  CFR  274.1(a)  adds  a  definition  of 
"common  carrier"  based  on  49  U.S.C. 
1(3). 

8  CFR  274.1(e)  adds  a  definition  of 
"lien."  upon  the  existence  of  which  a 
lien  holder  will  be  determined. 

8  CFR  274.1(f)  redefines  "owner" 
(former  8  CFR  274.1(e))  as  a  person  or 
persons  with  exclusive  rights  to 
possession. 

8  CFR  274.1(h)  defines  "property 
interest"  upon  which  claims  and 
petitions  are  based. 

8  CFR  274.1(1)  adds  "or  his  delegate" 
to  the  definition  of  "regional 
commissioner." 

8  CFR  274.1(m)  redefines  "seizure" 
(former  8  CFR  274.1(k))  by  removing  the 
72-hour  temporary  holding  exception  to 
seizure.  Under  Pub.  L  97-116,  INS  is 
now  authorized  to  seize  all  conveyances 
based  on  probable  cause. 

8  CFR  274.4(a)  removes  the  exceptions 
to  seizure  which  were  provided  by  the 
prior  law. 

8  CFR  274.4(b)  provides  for 
termination  of  property  interests  from 
date  of  seizure  if  the  conveyance  is  later 
forfeited. 

8  CFR  274.4(c)  authorizes  the  regional 
commissioner  to  execute  dociunents  of 
title  on  forfeited  conveyances. 

8  CFR  274.S(a)  provides  Uiat  after 
seizure  the  Service  must  attempt  to 
determine  ownership  of  the  conveyance 
in  order  to  determine  whether  it  is 
subject  to  forefeiture. 

8  CFR  274.5(b)  provides  that  the 
following  conveyances  are  not  subject 
to  forfeiture:  (1)  Common  carriers, 
unless  the  owner  or  person  in  charge 
was  a  consenting  party  or  privy  to  the 


illegal  act;  (2)  a  conveyance  illegally  in 
the  possession  of  anoUier,  and  (3)  a 
conveyance  used  in  an  act  to  which  the 
owner  was  not  privy,  or  did  not  consent. 

8  CFR  274.5(c)  provides  an  owner  with 
the  opportimity  to  show  that  a 
conveyance  is  not  subject  to  forfeiture 
rather  than  seizure. 

8  CFR  274.5(d)  provides  that  an  owner 
who  establishes  that  the  conveyance  is 
not  subject  to  forfeiture  is  responsible 
for  all  costs  incurred  by  INS,  and  for 
their  own  costs  associated  with  the 
seizure. 

8  CFR  274.6  provides  that  the  burden 
of  proof  is  on  the  claimant  that  a 
property  interest  existed  prior  to  seizure. 

8  CFR  274.7  revises  the  appraisal 
provisions  (former  8  CFR  274.6),  so  that 
wholesale  values,  rather  than  retail 
price,  may  be  used,  based  on  the 
prestmiption  that  the  wholesale  value  is 
the  value  of  the  conveyance. 

8  CFR  274.8,  regarding  notice  to 
owners  and  lienholders  (former  8  CFR 
274.7),  is  amended  by  changing  the 
reference  to  8  CFR  274.9  due  to 
renumbering. 

8  CFR  274.9(a).  regarding 
advertisements  (former  8  CFR  274.6(a}), 
changes  reference  to  8  CFR  274.8,  due  to 
renumbering. 

8  CFR  274.9(b)(3)  refers  the 
advertisement  reader  to  the  provisons  of 
8  CFR  Part  274  rather  Uian  republishing 
those  provisions  in  the  advertisement 

8  CFR  274.10,  relating  to  Judicial 
forfeiture  upon  filing  of  a  claim  and 
bond  (former  8  CFR  274.9),  is  rewritten 
to  remove  INS  review  of  die  claim  for 
accuracy  (a  question  for  the  court).  This 
section  also  provides  that  the  bond  will 
be  maintained  in  the  custody  of  the 
regional  commissioner  until  resolution 
of  the  Judicial  forfeiture  proceedings. 

8  CFR  274.11,  regarding  summary 
forfeiture  (former  8  CFR  274.10), 
removes  the  notification  requirement  to 
the  Commissioner  of  forfeiture  action 
taken  by  the  regional  commissioner. 

8  CFR  274.12,  relating  to  Judicial 
forfeiture  of  conveyances  appraised  at 
over  $iaOOO  (former  8  CFR  274.11),  is 
amended  to  include  reference  to  , 
iS  274.9  and  274.10. 

8  CFR  274.13  sets  out  the  procedure  to 
be  used  for  filing  petitions  relating  to 
seizure  and  forfeiture.  These  are: 
remission,  mitigation,  and  restoration. 

8  CFR  274.13(a)  provides  Uiat  each 
petition  must  be  executed  and  sworn  to 
by  the  petitioner. 

8  CFR  274.13(b)  sets  out  the  required 
elements  of  the  petition. 

8  CFR  274.13(c)  requires  filing  a 
separate  petition  for  each  request  for     - 
relief. 
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8  cm  274.13(d)  provides  that  a 
petition  may  be  denied  by  the  regional 
commissioner  if  the  petition  is  contrary 
to  the  interests  of  justice. 

8  CFR  274.14  sets  out  the  requirements 
for  filing  a  petiticm  for  remission. 
Fonneriy,  requirements  for  petitions  for 
remission  and  mitigation  were  set  out  in 
one  section  (former  8  CFR  274.12). 
8  CFR  274.14(a)  provides  thKt  a 
lienholder  may  file  a  petition  for 
remission  using  the  procedures  under 
§274.13  of  8  CFR. 
8  CFR  274.14(b)  provides  that  an 
.  owner  is  ineligible  for  remission  under 
this  section  and  most  proceed  under 
S  274.5  of  8  CFR.  The  conveyance  of  an 
innocent  owner  is  not  subject  to 
forfeiture 

8  CFR  274.14(c)  seU  out  the  eligibility 
requirements  for  remission. 

8  CFR  274.14(d)(1)  requires  payment 
of  costs,  or  of  the  amount  by  which 
appraised  value  exceeds  petitioner's 
interest  before  remission  is  granted. 

8  CFR  274.14(d)(2)  requires  that  the 
petitioner  execute  an  instrument  holding 
the  government  harmless  for  all  future 
(daims  before  remission  is  granted. 

8  CFR  274.14(d)(3)  requires  the 
petitioner  to  agree  not  to  return  the 
conveyance  to  any  culpable  owner 
before  remission  is  granted. 

8  CFR  274.14(d)(4)  provides  that  the 
regional  commissioner  may  set 
additional  requirements  before 
remission  as  appropriate. 

8  CFR  274.14(e)  provides  that  where 
rival  claimants  exist,  primary  claimants 
and  registered  ov«mer  petitions  are  to  be 
adjudicated  first 

8  CFR  274.14(f)  provides  that  filing  a 
petition  for  remission  does  not  extend 
the  period  for  filing  claim  and  bond. 

8  CFR  274.15  provides  for  petitions  for 
mitigation  (formerly  included  in  8  CFR 
274.12). 

8  CFR  274.15(a)  provides  that  a  grant 
of  mitigation  is  discretionary,  must  be 
filed  as  provided  by  {  274.13.  and  will 
take  the  form  of  a  money  penalty  in 
addition  to  costs  under  remission. 
Mitigation  may  be  granted  only  if  it 
promotes  justice  and  does  not  diminish 
the  deterrent  effects  of  section  274(b)  of 
the  Act 

8  CFR  274.15(b)  conditions  a  grant  of 
mitigation  upon:  (1)  Execution  by  the 
petitioner  of  em  instrument  holdhig  the 
government  harmless  for  future  claims; 
(2)  an  agreement  not  to  return  the 
vehicle  to  a  culpable  owner;  and  [3) 
other  terms  as  the  regional 
commissioner  finds  appropriate. 

8  CFR  274.16  sets  out  the  requireokents 
for  a  petition  of  restoration  of  proceeds 
after  sale,  or  for  value  of  a  conveyance 
placed  into  official  use. 


8  CFR  274.18(a)  provides  that  a 
petition  for  restoration  must  be 
supported  by  proof  that  the  petitiooer 
did  not  know  of  the  seizure  inior  to 
declaration  of  forfeiture. 

8  CFR  274.16(b)  provides  that  a 
petition  for  restoration  may  be  granted 
only  as  provided  by  tS  274.5, 274.14.  and 
274.15  of  this  part  as  appUcable. 

8  CFR  274.17  sets  out  the  time  limits 
for  filing  petitions. 

8  CFR  274.17(a)  provides  that  ooce  a 
conveyance  has  been  forfeited  and  sold, 
or  placed  in  official  use,  a  petition  for 
remission  or  mitigation  may  not  be 
accepted. 

8  CFR  274.17(b)  provides  diat  a 
petition  for  restoration  must  be  made 
within  90  dajrs  of  sale  or  placement  into 
official  use  of  die  conveyance. 

8  CFR  274.18  sets  out  straw  purchase 
transactions  (formerly  part  of  8  CFR 
274.13  relating  to  provisions  applicable 
to  ptirticolar  situations).  A  lienholder  is 
ineligible  for  remission,  mitigation,  or 
restoration  if  the  lienholder  knew,  or 
had  reason  to  bebeve,  the  purchaser 
was  a  straw  purchaser. 

8  CFR  274.19(a)  provides  that  petitions 
on  seizures  where  judicial  proceedings 
have  been  instituted  are  to  be  forwarded 
to  the  appropriate  US.  Attorney. 

8  CFR  274.19(b)  provides  for  an 
investigation  of  each  petition  forwarded 
to  the  U.S.  Attorney. 

8  CFR  274.19(c)  provides  that  the 
Assistant  Attorney  General,  Criminal 
Division.  Department  of  Justice,  shall 
adjudicate  petitions  on  seizures  in 
w^ch  judicial  proceedings  have  been 
instituted. 

8  CFR  274.20  provides  that  judicial 
forfeiture  proceedings  may  be 
compromised  only  with  concurrence  of 
the  Criminal  Division  and  an 
opportunity  for  comment  by  the  regional 
commissioner. 

8  CFR  274.21  hicorporates  the 
provisions  of  19  US.C  1619  regarding 
compensation  to  informants  as  provided 
for  by  section  12  of  Pub.  L  97-116, 95 
Stat.  1617. 

CompUance  with  5  U.S.C.  553  as  to 

notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  changes  are  mandated  by 
law  and  delay  is  contrary  to  the  public 
interest 

In  accordance  with  5  U.S.C.  605(d).  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  rule  is  not  a  major  rule  within  the 
meaning  of  B.0. 12291. 


list  of  Subject*  b  •  CFR  Part  274 

Administrative  practice  and 
procedure,  Aircraft,  Convej^ances, 
Immigration,  Law  enforcement 
Mitigation,  Motor  carriers.  Motor 
vehicles.  Penalties.  Seizures  and 
forfeitures.  Vessels. 

Accordin^y,  Title  a  Chapter  I  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows 

1. 8  CFR  Part  274  is  revised  to  read  as 
follows: 

PART  274-SEIZURE  AND 

FORFEITURE  OF  VEHICLES,  VESSELS 
AND  AIRCRAFT 

274.1    Definitions. 

Z74.2    Officers  wlio  tvill  make  seizures. 

274.3  Custody  and  other  duties  of  the 
regional  commissioner. 

274.4  Conveyances  subject  to  seizure; 
tennination  of  interest 

274.5  Retnm  to  owner  of  seized  conveyance 
not  subject  to  forfeiture;  opportunity  far 
personal  interview. 

274.6  Proof  of  property  interest 

274.7  AppraisaL 

274.8  Notice  to  registered  owner  and 
lienholder  of  seizure. 

274.9  Advertisement 

274.10  Judicial  forfeitm«  upon  daim  and 
bond. 

274.11  Summary  forfeiture. 

274.12  Judicial  forfeiture. 

274.13  Procedures  for  filing  petitioas. 

274.14  Petition  for  remission. 

274.15  Petition  for  mitigatiaa. 

274.16  Petition  for  restoration  of  proceeds. 

274.17  Time  for  filing  petitions. 

274.18  Straw  purchase  transactions. 

274.19  Handlhig  of  petitions;  judicial 
forfeiture. 

274.20  Compromise  of  claim. 

274.21  Awards  of  compensatiaa  to 
informants. 

Authority:  Sees.  103, 274(b)  of  the 
Immigration  and  Nationality  Act  as  amended 
by  Sec.  12.  Pob.  L  87-118. 95  Stat  1617  (a 
U.S.a  1103, 1324(b). 

§274.1    Definitions. 

As  used  in  this  part,  the  following 
terms  mean: 

(a)  The  term  "common  carrier."  as 
defined  in  49  U.S.C.  1(3),  means  an 
express  carrier,  a  rail  carrier,  a  sleeping 
car  carrier,  a  motor  common  carrier,  a 
water  common  carrier,  and  a  freight 
forwarder. 

(b)  The  term  "consenting  party  or 
privy  to  the  illegal  act"  means  that  the 
person  knew  of  the  illegal  activity.  A 
person  shall  be  presimied  to  have 
knowledge  of  an  illegal  activity  if  the 
facts  and  cnrcumstances  are  such  that  a 
person  would  reasonably  be  expected  to 
know  of  the  illegal  activity. 

(c)  The  term  "conveyance"  means  a 
vessel  vehicle,  or  aircraft  as  used  in 
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section  274(b)  of  the  Act  A  trailer  shall 
be  considered  a  vehicle  if  it  is  being 
towed  or  readily  capable  of  being 
towed.  However,  an  immobilized  house 
trailer  which  has  been  placed  on 
permanent  foundations,  which  is  not 
readily  mobile,  is  not  a  vehicle  subject 
to  seizure. 

(d)  The  term  "custodian"  means  the 
regional  commissioner  who,  under 
section  274.3  of  this  part  has  been 
designated  to  receive  and  maintain  in 
storage  all  conveyances  seized  under 
the  Act. 

(e)  The  term  "lien"  means  an  interest 
created  by  a  conditional  sales  contract, 
mortgage,  title  retention  contract,  lease, 
or  debt  reduced  to  a  judicial  judgment 
against  the  vehicle. 

(f)  The  term  "owner"  means  a  person 
or  persons  who  have  the  right  to  possess 
and  use  the  conveyance  to  the  exclusion 
of  others. 

(g)  The  term  "person"  means  an 
individual,  partnership,  corporation, 
joint  business  enterprise,  or  other  entity 
capable  of  owning  a  conveyance. 

(h)  The  term  "property  interest" 
means  any  assertion  of  ownership,  hen, 
or  other  legal  entitlement  to  permanent 
possession  of  the  vehicle. 

(i)  The  term  "record"  means  an  arrest 
followed  by  a  conviction,  except  that  a 
single  arrest  and  conviction  and  the 
expiration  of  any  sentence  imposed  as  a 
result  of  the  conviction,  all  of  which 
occurred  more  than  ten  years  prior  to 
the  date  the  petitioner  acquired  interest 
in  the  seized  property,  is  not  considered 
a  record:  Provided,  however,  that  two 
convictions  shall  always  be  considered 
a  record  regardless  of  when  the 
convictions  occurred:  And  provided 
further,  that  the  regional  commissioner 
may  consider  as  constituting  a  record, 
an  arrest  or  series  of  arrests  in  which 
the  charge  or  charges  were  subsequently 
dismissed  for  reasons  other  than 
acquittal  or  lack  of  evidence. 

0)  The  term  "related  crime"  means 
any  crime  related  to  the  illegal  bringing 
in,  harboring,  transportation,  entry, 
reentry,  or  importation  of  aliens. 

(k)  The  term  "reputation"  means 
repute  with  a  law  enforcement  agency 
or  among  law  enforcement  officers  or  in 
the  community  generally,  including  any 
pertinent  neighborhood  or  other  area. 

(1)  The  term  "regional  conmiissioner" 
means  the  regional  commissioner  of  the 
Immigration  and  NaturaUzation  Service 
or  his  delegate. 

(m)  The  term  "seizure"  means  the  act 
of  taking  the  conveyance  into  the 
custody  of  the  Service  for  the  express 
purpose  of  forfeiting  it  in  accordance 
with  the  provisions  of  section  274(b]  of 
the  Act 


§274J    Officers  wtio  wfll  nufc*  seizures. 

For  the  purpose  of  carrying  out  the 
provisions  of  section  274(b)  of  the  Act 
any  immigration  officer  may  be 
authorized  and  designated  by  the 
Commissioner  of  the  Immigration  and 
Naturalization  Service  to  seize  a 
conveyance  which  may  be  subject  to 
seizure. 

S  274.3    Custody  and  otfier  duties  Of  the 
regiortal  commissioner. 

Any  officer  seizing  a  conveyance 
under  the  Act  shall  store  the 
conveyance  in  a  location  designated  by 
the  custodian,  which  location  shall  be 
generally  in  the  judicial  district  of  the 
seizure.  Regional  commissioners  are 
designated  as  custodians  to  receive  and 
maintain  in  storage  all  conveyances 
seized  under  the  Act  The  regional 
commissioners  are  also  authorized  to 
dispose  of  any  conveyances  pursuant  to 
the  Act  and  any  other  applicable 
statutes  or  regulations  relative  to 
disposal,  and  to  perform  other  duties 
(not  inconsistent  with  the  provisions  of 
the  Act)  regarding  the  seized 
conveyances  and  the  proceeds  of  sales 
thereof  as  are  imposed  on  district 
directors  of  the  U.S.  Customs  Service 
with  respect  to  seizures  under  the 
Customs  law,  including  the  maintenance 
of  appropriate  records  concerning  the 
seizure  and  disposition  of  vehicles. 

S  274.4    Conveyances  subfect  to  seizure; 
termination  of  Interest 

(a)  Any  conveyance  which  an  officer 
has  probable  cause  to  believe  has  been 
used  in  the  commission  or  furtherance  of 
a  violation  of  section  274(a)  of  the  Act  is 
subject  to  seizure. 

(b)  Any  property  interest  is 
automatically  terminated  as  of  the  date 
of  the  seizure  if  the  vehicle  is  later 
forfeited.  Any  provision  of  state  law 
which  recognizes  a  continued  property 
interest  or  right  to  reinstatement  of 
property  in  a  conveyance  has  no  effect 
after  the  seizure. 

*  (c)  The  regional  commissioner  has 
authority  to  execute  a  doomient  of  title 
which  will  be  recognized  in  deciding 
any  challenge  to  ownership  of  a 
conveyance  forfeited  under  this  part. 

9  274.5    Return  to  owner  of  seized 
conveyance  not  subject  to  forfeiture; 
opportunity  for  persoftal  Interview. 

(a)  The  Service  shall  attempt  with  due 
diligence  to  ascertain  the  ownership  of 
any  conveyance  seized  under  section 
274(b)  of  the  Act  and  this  Part,  to 
determine  whether  the  conveyance  is 
subject  to  forfeiture. 

(b)  The  following  conveyances  are  not 
subject  to  forfeiture:  (1)  A  conveyance 
used  by  any  person  as  a  common 
carrier,  unless  it  appears  that  the  owner 


or  other  person  in  charge  was  a 
consenting  party  or  privy  to  the  illegal 
act;  (2)  a  conveyance  established  by  the 
owner  to  have  been  unlawfully  in  the 
possession  of  a  person  other  than  the 
owner  in  violation  of  the  criminal  laws 
of  the  United  States  or  of  any  state;  and 
(3)  a  conveyance  established  by  the 
owner  to  have  been  used  in  an  act  to 
which  the  (Hvner  was  not  privy,  or  did 
not  consent 

(c)  The  owner  of  the  seized 
conveyance  will  be  informed  of  the  right 
to  request  a  personal  interview  with  an 
immigration  officer  and  to  present 
evidence  to  establish  that  the  vehicle  is 
not  subject  to  forefeiture.  If  the  officer 
determines  not  to  forfeit  the  vehicle,  the 
vehicle  may  be  returned  to  the  owner 
upon  payment  of  costs  as  provided  for 
in  paragraph  (d)  of  this  section. 

(d)  If  at  any  time  after  seizure  the 
regional  commissioner  decides  not  to 
forfeit  the  conveyance,  the  ovsmer  shaD 
be  notified  by  letter,  retxun  receipt 
requested,  that  the  vehicle  will  be  made 
available  at  the  place  of  storage.  The 
owner  is  responsible  for  all  expenses  of 
seizure  and  custody,  which  must  be  paid 
prior  to  release  of  the  conveyance.  If  the 
conveyance  involved  is  the  subject  of 
judicial  forfeiture  proceedings  instituted 
under  section  274(b)  of  the  Act  and 

i  274.12  of  this  Part  the  regional 
commissioner  shall  notify  the  U.S. 
Attorney  that  the  conveyance  is 
required  to  be  returned  to  the  owner 
under  section  274(b)  of  the  Act  and  that 
judicial  forfeiture  proceedings  must  be 
terminated.  The  notice  to  the  owner 
must  also  state  that  if  the  conveyance 
remains  unclaimed  for  60  days  following 
the  receipt  of  the  notice  provided  in  this 
paragraph,  the  conveyance  shall  be 
considered  to  be  voluntarily  abandoned 
to  the  government  and  the  regional 
commissioner  shall  dispose  of  it  under 
section  274(b)  of  the  Act  and  this  Part 

S  274.6    Proof  of  property  Interest 

The  burden  of  proof  is  on  the  claimant 
that  the  property  interest  existed  prior 
to  seizme.  A  presumption  that  an 
interest  does  not  exist  vdll  be  made 
where  the  claimant  fails  to  present 
documentation  showing  comphance 
with  required  state  formalities. 

{274.7    Appraisal. 

The  custodian  shall  appraise  the 
conveyance  to  determine  the  domestic 
value  at  the  time  and  place  of  seizure. 
The  custodian  shall  use  appraisal 
publications  showing  wholesale  values 
common  to  the  area.  If  there  is  no 
market  for  the  conveyance  at  the  place 
of  seizure,  the  domestic  value  will  be 
considered  the  wholesale  value  in  the 
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principal  market  nearest  the  place  of 
seizure.  The  wholesale  value  will  be  the 
presumed  value  of  the  conveyance. 

§  274.8    Notice  to  registered  owner  and 
ienholder  of  seizure. 

Whenever  a  seizure  takes  place, 
notice  must  be  given  to  the  registered 
owner  and  any  known  lienholder 
notifying  them  of  the  seizure  of  the 
conveyance  and  the  contemplated 
forfeiture.  The  notice  must  be 
accompanied  by  copies  of  the  applicable 
regulations,  section  274  of  the  Act,  and 
the  proposed  advertisement  if  an 
advertisement  is  required  under  {  274.9 
of  this  part.  The  owner  shall  be 
informed  of  the  provisions  of  {  274.5(b) 
of  this  part 

S  274.9    Advertisement 

(a)  If  the  appraised  value  does  not 
exceed  $10,000,  the  custodian  shall 
cause  a  notice  of  the  seizure  and  of  the 
intention  to  forfeit  and  sell  or  otherwise 
dispose  of  the  conveyance  to  be 
published  once  a  week  for  at  least  three 
successive  weeks  in  a  newspaper  of 
general  circulation  in  the  judicial  district 
in  which  the  seizure  occurred.  A  copy  of 
this  notice  must  be  sent  to  the  registered 
owner  of  the  conveyance  and  to  any 
known  lienholder,  in  accordance  with 

§  274.8  of  this  part. 

(b)  The  notice  must  (1)  IJescribe  the 
conveyance  seized  and  show  the  motor 
and  serial  numbers,  if  knovtm;  (2)  state 
the  time,  cause,  and  place  of  seiziu^ 
and  (3)  state  that  the  conveyance  is 
subject  to  forfeiture  except  as  provided 
by  Part  274  of  this  chapter. 

9274.10    Judicial  forfeiture  upon  daim  and 
bond. 

(a)  Any  person  claiming  ownership  of 
a  seized  conveyance  may  obtain  judicial 
review  by  filing  a  claim  within  20  days 
of  the  date  of  first  publication  of  the 
notice  of  seizure,  alleging  that  the 
conveyance  was  improperly  seized,  and 
posting  bond  to  cover  all  the  costs  and 
expenses  of  the  proceedings  if  forfeiture 
is  denied.  The  bond  in  the  sum  of  $250 
must  be  in  cash,  certified  check,  or  on 
Form  1-637  (Bond  of  Claimant  of  Seized 
Conveyance  for  Costs  of  Court),  if  the 
surety  is  approved  by  the  regional 
commissioner.  The  bond  must  be  made 
payable  to  the  Immigration  and 
Naturalization  Service  and  will  be 
maintained  in  the  custody  of  the 
regional  commissioner.  The  regional 
commissioner  may  waive  the  bond 
requirement  in  the  manner  provided  by 
Waiver  of  fees  in  S  103.7(c)(1)  of  this 
chapter. 

(b)  The  regional  commissioner  shall 
transmit  the  claim,  notice  that  a 
satisfactory  surety  has  been  accepted. 


and  provide  a  description  of  the  facts 
and  circumstances  of  the  seizure  to  the 
United  States  Attorney  for  the  judicial 
district  in  which  the  seizure  was  made, 
for  forfeiture  proceedings  on  the  vehicle 
in  the  manner  prescribed  by  law. 
(c)  The  filing  of  a  claim  and  the 
posting  of  bond  does  not  entide  the 
claimant  to  possession  of  the  vehicle  but 
does  stop  the  summary  forfeiture 
proceedings.  Upon  conclusion  of  the 
action,  the  regional  commissioner  shall 
disburse  the  money  to  pay  costs  up  to 
$250,  and  shall  return  any  additional 
sum  to  the  obligor. 

S  274.11    Summary  forfeiture. 

If  the  appraised  value  does  not  exceed 
$10,000.  and  a  claim  and  bond  are  not 
filed  writhin  20  days  of  the  first 
publication  of  the  advertisement 
specified  under  S  274.9  of  this  part,  the 
regional  commissioner,  as  custodian, 
may  declare  the  conveyance  forfeited. 
The  regional  commissioner  shall  prepare 
the  declaration  of  forfeiture  and  proceed 
as  provided  for  in  S  274.3  of  this  part 

{274.12   JudtoW  forfeiture. 

If  the  appraised  value  is  greater  than 
$10,000,  or  a  claim  and  bond  have  been 
received  for  a  conveyance  appraised  at 
$10,000  or  less,  as  provided  by  §  274.10 
of  this  part  the  custodian  shall  transmit 
a  description  of  the  conveyance  and  a 
complete  statement  of  the  facts  and 
circumstances  surrounding  the  seizure 
to  the  U.S.  Attorney  for  the  judicial 
district  in  which  the  seiziue  was  made 
for  forfeiture  proceedings  in  the  manner 
provided  by  law.  The  U.S.  Attorney 
shall  also  be  furnished  with  the 
newspaper  advertisement  if  an 
advertisement  was  required  by  §  274.9  of 
this  part 

9  274.13    Procedures  for  fNing  petitions. 

(a)  Any  person  having  an  appropriate 
property  interest  in  any  conveyance 
which  has  been  seized  may  file  a 
petition.  The  petition  shall  be  filed  with 
the  regional  commissioner  if  the 
conveyance  is  subject  to  summary 
forfeitiu-e  under  S  274.11  of  this  part,  and 
filed  with  the  Attorney  General  if  the 
conveyance  is  subject  to  judicial 
forfeiture  under  S  274.10  or  S  274.12  of 
this  part  Hie  petition  must  be  executed 
and  sworn  to  by  the  person  alleging  an 
interest  in  the  conveyance. 

(b)  The  petition  must  include  the 
following:  (1)  A  complete  description  of 
the  conveyance, -including  motor  and 
serial  numbers,  if  known,  and  the  date 
and  place  of  seizure;  (2)  the  petitioner's 
interest  in  the  conveyance  which  must 
be  established  as  provided  in  §  274.6  of 
this  part  and,  (3)  the  facts  and 
circumstances  relied  upon  by  the 


petitioner  to  justify  remission, 
mitigation,  or  restoration. 

(c)  A  separate  petition  must  be  filed  to 
support  each  request  for  relief  from 
forfeiture  as  provided  for  in  SS  274.14. 
274.15,  or  274.16  of  this  part 

(d)  Although  a  petitioner  has 
satisfactorily  established  compliance 
with  the  administrative  conditions 
applicable  to  the  particular  situation,  the 
regional  commissioner  may  deny  relief  if 
there  are  unusual  circumstances  present 
which  provide  reasonable  grounds  for 
concluding  that  remission  or  mitigation 
of  the  forfeiture  would  be  contrary  to 
the  interests  of  justice. 

9274.14    Petition  for  remission. 

(a)  A  petition  for  remission  may  be 
filed  by  any  person  holding  a  lien 
against  a  seized  conveyance.  The 
petition  must  be  filed  as  provided  for  in 
{  274.13  of  this  part. 

(b)  The  owner  of  the  conveyance  is 
ineligible  for  the  relief  under  this  section 
and  must  proceed  under  {  274.5  of  this 
part  for  relief. 

(c)  The  regional  commissioner  shall 
not  remit  a  forfeiture  unless  the 
petitioner  establishes: 

(1)  A  valid,  good  faith  interest  in  the 
seized  conveyance; 

(2)  Tliat  at  no  time  did  the  petitioner 
have  any  knowledge  or  reason  to 
believe  that  the  conveyance  in  which  an 
interest  is  claimed  was  being  or  would 
be  used  in  violation  of  the  law; 

(3)  That  at  no  time  did  the  petitioner 
have  any  knowledge  or  reason  to 
believe  that  the  owner  of  the 
conveyance  had  any  record  or 
reputation  for  violating  laws  of  the 
United  States  or  of  any  state  for  related 
crime;  and 

(4)  That  the  petitioner  had  taken  all 
reasonable  steps  to  prevent  the  illegal 
use  of  the  conveyance. 

(d)  Grant  of  a  petition  for  remission  is 
conditioned  upon: 

(1)  Payment  of  all  costs  of  seizure 
incurred  by  the  United  States  or 
payment  of  the  amount  by  which  the 
appraised  value  at  time  of  seizure 
exceeds  the  petitioner's  net  interest  in 
the  conveyance,  whichever  is  greater 

(2)  Execution  of  an  instrument  by  the 
petitioner  holding  the  government  its 
agents,  and  employees  harmless  from  all 
claims  which  may  result  from  the  grant 
of  remission; 

(3)  Execution  of  an  agreement  that  the 
vehicle  shall  not  be  returned  to  any 
culpable  owner  and 

(4)  Any  other  terms  or  conditions  as 
the  regional  commissioner  determines  to 
be  appropriate. 

(e)  Where  rival  claimants  exist 
remission  will  not  be  granted  to  any 
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petitioner  who  has  a  subordinate  hen  to 
another  petitioner  nor  until  any  claim  of 
the  registered  owner  has  been  finally 
adjudicated. 

(f)  Filing  of  a  petition  does  not  extend 
the  time  for  filing  a  claim  and  bond. 

$274.15    PatWonforinMgation. 

(a)  In  addition  to  discretionary 
authority  to  grant  rehef  by  way  of 
complete  remission  of  forfeiture,  the 
regional  conmiissioner  may  mitigate 
forfeitures  of  seized  conveyances.  A 
petition  for  mitigation  may  be  filed  only 
as  provided  for  in  S  274.13  of  this  part 
To  be  eligible  for  relief  under  this 
section,  the  petitioner  must  establish 
that  return  of  the  vehicle  promotes  the 
interests  of  justice  and  does  not 
diminish  the  deterrent  effect  of  section 
274(b)  of  the  Act.  Mitigation  will  take 
the  form  of  a  money  penalty  imposed 
upon  the  petitioner  in  addition  to  any 
other  sums  chargeable  as  a  condition  to 
remission.  This  penalty  is  considered  as 
an  item  of  cost  payable  by  the 
petitioner. 

(b)  Grant  of  a  petition  for  mitigation  is 
conditioned  upon: 

(1)  Execution  of  an  instrument  by  the 
petitioner  holding  the  government  its 
agents,  and  employees  harmless  from  all 
claims  which  may  result  from  the  grant 
of  mitigation; 

(2)  Execution  of  an  agreement  that  the 
vehicle  shall  not  be  returned  to  any 
culpable  owner;  and 

(3)  Any  other  terms  or  conditions  as 
the  regional  commissioner  determines  to 
be  appropriate. 

§274.16    Petition  for  rMtoration  of 
proceeds. 

(a)  A  petition  for  restoration  of 
proceeds  of  sale,  or  for  value  of  a 
conveyance  placed  in  official  use  must 
be  supported  by  proof  that  the  petitioner 
did  not  know  of  Uie  seizure  prior  to  the 
declaration  of  forfeiture. 

(b)  Any  petition  for  restoration  of 
proceeds  must  be  filed  and  may  be 
granted  only  as  provided  for  in  S  §  274.5, 
274.14.  and  274.15  of  this  part,  as 
applicable. 

S  274.17    Tkne  for  fmng  petitione. 

(a]  Once  a  seized  conveyance  has 
been  forfeited  and  placed  in  official  use, 
or  sold,  a  petition  for  remission  or 
mitigation  of  forfeiture  can  no  longer  be 
accepted. 

(b)  A  petition  for  restoration  of 
proceeds  of  sale,  or  for  the  value  of 
property  placed  in  offidal  use,  must  be 
filed  within  90  days  of  the  sale  of  the 
property,  or  within  90  days  of  the  date 
the  property  is  placed  in  offidal  use. 


$274.18    Straw  purehMe  Iraiwactione. 

Any  person  who  purchases  in  their 
own  name  a  conveyance  for  another 
who  has  a  record  or  reputation  for 
related  crimes  is  a  straw  purchaser.  If  a 
henholder  knows  or  has  reason  to 
believe  that  the  purchaser  of  record  is  a 
straw  purchaser,  a  petition  filed  by  the 
Henholder  shall  be  denied  unless  the 
petitioner-lienholder  complies  with  the 
requirements  of  S  274.14(c)  of  this  part 
as  to  both  the  purchaser  of  record  and 
the  real  purchaser.  This  rule  also  applies 
where  money  is  borrowed  on  the 
security  of  property  held  in  the  name  of 
the  straw  purchaser  for  the  real 
purchaser. 

$274.19    HancMng  of  petitione;  judicM 
forfeiture. 

(a)  If  the  petition  involves  a  case 
which  has  been  referred  to  the  U.S. 
Attorney  for  institution  of  judidal 
forfeiture,  die  regional  commissioner 
shall  transmit  the  petition  to  the  U.S. 
Attorney  for  the  judidal  district  in 
which  the  seiziire  occurred.  The  regional 
commissioner  shall  notify  the  petitioner 
of  this  action. 

(b)  The  regional  commissioner  shall 
initiate  a  Service  investigation  into  the 
merits  of  every  petition  transmitted  to 
the  U.S.  Attorney,  and  shall,  if 
requested,  promptly  submit  a  report  to 
the  U.S.  Attorney. 

(c)  Upon  receipt  of  a  petition  and  a 
copy  of  the  investigation,  the  United 
States  Attorney  shall  forward  a  copy  of 
the  petition,  the  report,  and  a 
recommendation  as  to  the  grant  or 
denial  of  the  petition  to  the  Assistant 
Attorney  General,  Criminal  Division, 
Department  of  Justice  for  adjudication. 

$  274.20    Compromise  of  deim. 

Once  a  judicial  forfeiture  proceeding 
is  commenced,  it  may  be  compromised 
by  the  United  States  Attorney  only  with 
the  concurrence  of  the  Assistant 
Attorney  General  Criminal  Division, 
Department  of  Justice.  In  considering  a 
compromise,  the  United  States  Attorney 
shall  submit  a  report  addressing  the 
probabilities  of  successfully  prosecuting 
the  forefeiture  action  and  the  terms  of 
the  possible  compromise  offer.  A  copy 
of  this  report  wiM  also  be  forwarded  to 
the  regional  commissioner  for  Service 
conmient  before  final  action  is  taken. 

S  274.21    Awanto  of  compeneation  to 
informants. 

The  regional  commissioners  may,  as 
provided  for  in  19  U.S.C.  1619,  make 
awards  of  compensation  to  informants 
who  have  provided  information  leading 
to  seizures  and  eventual  forfeitures  of 
conveyances.  An  award  is  not  to  exceed 
25  percent  of  the  net  recovery  to  the 


United  States  nor  exceed  $50,000  m  any 
case. 

Dated:  April  21, 1982. 

AlanCNetMO, 

Commissioner  of  Immigration  and 
Naturalization. 

(FR  Doc.  Kr-VlX  Filed  6-i-«£;  9M  am] 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  208 

[Docket  No.  R-0402;  Reg.  H] 

Membership  of  State  Bankiftg 
institutions  in  ttie  Federal  Reserve 
Systefn;  Technical  Ameixlment 

agency:  Federal  Reserve  System. 
ACTION:  Technical  amendment 

summary:  Section  208.9(d)  of  Regulation 
H  (12  CFR  20e.9(d))  is  amended  to 
conform  a  dtation  in  the  footnote  with 
regulatory  changes  adopted  by  the 
Board. 

EFFECTIVE  DATE:  April  28, 1982. 

FOR  FURTHER  INFOftMATKMi  CONTACT: 

Gilbert  T.  Schwartz,  Assodate  General 
Counsel  (202/45^-3625)  or  Beveriy  A. 
Belcamino,  Attorney  (202/452-3623), 
Legd  Division.  Boaid  of  Governors  of 
the  Federal  Reserve  System, 
Washington.  D.C.  20551. 

SUPPLEMENTARY  INFORMA-nON:  In  1979, 
the  Board  revised  its  regulations  dealing 
with  the  foreign  operations  of  member 
banks  (Regulation  M.  12  CFR  Part  213) 
and  foreign  investment  by  bank  holding 
companies  (S  225.4(f)  of  Regulation  Y,  12 
CFR  225.4(f)).  These  regulations  have 
been  combined  in  a  comprehensive 
regulation  entitled  "International 
Banking  Operations"  and  designated  as 
Regulation  K  (12  CFR  Part  211). 

Section  208.9(d)  continues  to  dte 
Regulation  M  in  reference  to  a  definition 
that  presently  appears  in  %  211.2(f)  of 
Regulation  K  (12  CFR  211.2(f)). 
Consequently,  the  Board  has  amended 
§  208.9(d)  to  conform  with  this 
regulatory  change.  Because  this 
amendment  is  technical  in  nature,  the 
Board  for  good  cause  finds  that  the 
notice,  public  procedure,  and  deferral  of 
effective  date  provisions  of  5  U.S.C  553 
(b)  and  (d)  with  regard  to  this  action  are 
unnecessary  and  contrary  to  the  public 
interest 

List  of  Subjects  in  12  CFR  Part  208 

Banks,  banking.  Reporting 


requirements.  Securities. 
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PART  aOS-MEMBERSHIP  OF  STATE 
BANKING  INSTmmONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 

Pursvant  to  its  authority  under  section 
9  of  the  Federal  Reserve  Act  (12  U.S.C 
321-338),  the  Board  amends  Regulation 
H  by  revising  {  208.9(d)  to  read  as 
follows: 

9206.9   EstaMshmant or maintananca of 
iMancha*. 

(d)  Foreign  branches.  With  prior 
Board  approval,  a  member  state  bank 
having  capital  and  surplus  of  $1,000,000 
or  more  may  establish  branches  in 
"foreign  countries",  as  defined  in 
§  211.2(0  of  Regulation  K  (12  CFR 
211.2(f)).  If  a  member  state  bank  has 
established  a  branch  in  such  a  country, 
it  may,  unless  otherwise  advised  by  the 
Board,  establish  other  branches  therein 
after  30  days'  notice  to  the  Board  with 
respect  to  each  such  branch. 

By  order  of  the  Secretary  of  the  Board, 
acting  pursuant  to  delegated  authority  for  the 
Board  of  Governors.  April  28, 1982. 
WilUam  W.  WUea, 

Secretary  of  the  Board. 

PH  Doc  S£-I22as  Piled  5-4-82: 8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Part  193 

[FAP  1H5323/R102:  PH  FRL  211»-8] 

Toteranees  for  PesUcMes  In  Food 
Admlnlatered  by  the  Environmental 
Protection  Agency;  Ctilorpyrifos 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  rule  establishes  a 
regulation  permitting  the  combined 
residues  of  the  insecticide  chlorpyrifos 
and  its  metabolite  in  com  oil.  This 
regulation  to  establish  the  maximum 
permissible  level  for  the  combined 
residues  of  the  insecticide  in  com  oil 
was  requested  by  Dow  Chemical  Co. 

EFFECTIVE  DATE:  Effective  on  May  5. 
1982. 

ADOKEM:  Written  objections  may  be 
submitted  to  the  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency,  Rm. 
3708. 401 M  St,  SWh  Washington.  DC 
20480. 

FOR  FURTHEft  INFORMATION  CONTACT: 

Jay  Ellenberger,  Product  Manager  (PM) 
12,  Registration  Division  (TS-767C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
202,  CM#2, 1921  Jefferson  Davis 


Midway.  Arlington.  VA  22202.  (703- 
557-2388). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice  in  the  Federal  Regiatar  of 
December  16, 1981  (46  FR  61326)  which 
announced  that  Dow  Chemical  Co^  PO 
Box  1706.  Midland.  MI  48e4a  had 
submitted  a  food  additive  petition  (FAP 
1H5323)  to  the  EPA  The  petition 
proposed  that  21  CFR  193.85  be 
amended  by  establishing  a  regulation 
permitting  die  combined  residues  of  the 
insecticide  chlorpyrifos  [0,0-diethyl  O- 
(3,5,6- trichloro-2-pyridyl) 
phosphorothioate]  and  its  metabolite 
3,5,6-trichloro-2-pyridinol  in  com  oil  at 
3.0  parts  per  million  (ppm). 

No  comments  were  received  in 
response  to  this  notice  of  filing. 

The  scientific  data  reported  and  other 
relevant  material  have  been  evaluated. 
The  toxicological  data  considered  in 
support  of  the  tolerance  included:  A  2- 
year  rat  feeding/oncogenicity  study  and 
a  dog  feeding  study  with  a  no-observed- 
effect  level  (NOEL)  of  0.1  milligram 
(mg)/kilogram  (kg)  of  body  weight  (bw) 
per  day  based  on  RBC  cholinesterase 
activity;  a  mouse  oncogenicity  study 
which  was  negative  at  15  ppm  (highest 
dose);  and  a  mouse  teratology  study 
which  was  negative  at  25  mg/kg.  Studies 
on  delayed  neurotoxicity  emd 
reproduction  showed  negative  potential. 
Based  on  the  2-year  chronic  rat  feeding 
study  vn&L  a  NOEL  of  0.1  mg/kg  of  bw/ 
day,  and  using  a  safety  factor  of  10,  the 
acceptable  daily  intake  (ADI)  for 
humans  is  0.01  mg/kg  of  bw/day.  The 
theoretical  maximum  residue 
contribution  (TMRC)  in  the  himian  diet 
&om  these  tolerances  and  previously 
established  tolerances  for  residues  of 
chlorpyrifos  on  a  variety  of  raw 
agricultural  commodities  at  levels 
ranging  from  0.01  ppm  to  3.0  ppm  does 
not  exceed  the  ADL 

The  metabolism  of  chlorpyrifos  is 
adequately  understood  for  this  use,  and 
an  adequate  analytical  method  (gas 
chromatography)  is  available  for 
enforcement  purposes.  No  regulatory 
actions  are  currently  pending  against 
continued  registration  of  chlorpyrifos. 
nor  are  there  any  other  relevant 
considerations  involved  in  establishing 
this  tolerance. 

A  related  document  [FAP  1H5323/ 
R103]  establishing  a  regulation 
permitting  residues  of  chlorpyrifos  in  or 
on  com  soapstock  appears  elsewhere  in 
this  issue  of  the  Fedmal  Register. 

Desirable  data  which  are  considered 
lacking  from  the  petition  include  a  2- 
generation  rat  reproduction  study  and  a 
teratology  study  in  a  second  species.  In 
a  letter  dated  February  11, 1982,  the 
petitioner  indicated  diat  these  studies 


woidd  be  submitted  to  the  Agency  by 
June  1983.  The  petitioner  also  agreed  to 
voluntarily  delete  the  use  on  com  from 
the  label  should  the  studies  be  found  to 
exceed  the  risk  criteria  for  unreasonable 
adverse  effects. 

The  insecticide  is  considered  useful 
for  the  purpose  for  which  the  regulation 
is  sought,  and  it  is  concluded  that  the 
insecticide  may  be  safely  used  in 
accordance  with  the  prescribed  manner 
when  such  uses  are  in  accordance  widi 
the  label  and  labeling  registered 
pursuant  to  FIFRA  as  amended.  (86  Stat 
973,  89  Stat  751,  U.S.C  135(a)  et  seq.). 
Therefore,  the  regulation  is  estabUshed 
as  set  forth  below. 

Any  person  adversely  affected  by  diis 
regulation  may,  on  or  before  June  4. 
1982,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  be 
submitted  in  quintuplicate  and  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections,  ff  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grotmds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought 

Hie  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibilify  Act  (Pub.  L  9ft- 
534,  94  Stat  1164. 5  U.S.a  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  food  or 
feed  additive  levels,  or  conditions  for 
safe  use  of  additives,  or  raising  such 
food  or  feed  additive  levels  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4, 1981  (46  FR  24945).  Effective  on:  May 
5.1982. 

List  of  Subjects  in  21  CFR  Part  ISS 

Food  additives.  Pesticides  and  pests. 

(Sec.  40e(c)(l).  72  Stat  1786  (21  U.S.C 
348(c)(l})) 

Dated:  April  2a  1962. 

Edwin  L.  JohDMO. 

Director,  Ofpoe  of  Pesticide  Progranm. 

PART  193— TOLERANCES  FOR 
PESTIOOES  IN  FOOD  ADMINISTEREO 
BY  THE  ENVIRONMENTAL 
PROTECTION  AGENCY 

Therefore,  21  CFR  193.85(d)  U  revised 
by  reformatting  the  material  into 
alphabetical  tabular  format  and 
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alphabetically  insertiiig  com  oil  to  read 
as  follows: 

§193.85    Ctilonxyrttoa. 

*        •        •        •        • 

(d)  Tolerances  are  established  for  the 
combined  residues  of  the  insecticide 
chiorpyrifos  [0,0-diethyl  0-{3.5,6- 
trichioro-2-pyridyl)phosphorothioate] 
and  its  metabolite  3,5,6-trichIoro-2- 
pyridinol  in  or  on  the  following 
commodities: 


CommodHiM 

amon 

3.0 

Pfmnit  nt 

13 

(FR  Doc  aZ-118ZS  FOed  S-4-KS:  S:45  ■m] 
BttiJXO  CODE  «S60  go  M 
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21  CFR  Part  561 

[FAP  1H5323/R103;  PH  FRL  2114-3] 

Tolerances  for  Pesticides  In  Animal 
Feeds  Administered  by  Environmental 
Protection  Agency;  Ctiiorpyrlfos 

AOENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes  a  feed 
additive  regulation  to  permit  the 
combined  residues  of  the  insecticide 
chiorpyrifos  and  its  metabolite  in  or  on 
com  soapstock.  This  regulation  to 
establish  the  maximum  permissible  level 
for  the  combined  residues  of  the 
insecticide  in  or  on  the  commodity  was 
requested  by  Dow  Chemical  Co. 
EFFECTIVE  DATE:  Effective  on  May  5, 
1982. 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Qerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
3708. 401 M  St.  SW..  Washington,  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jay  Ellenberger,  Product  Manager  [PM) 
12.  Registration  Division  (TS-767C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  Rm. 
202,  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202.  (703- 
557-2386). 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice  in  the  Federal  Register  of 
December  16. 1981  (46  FR  61326}  which 
announced  that  Dow  Chemical  Co.,  PO 
Box  1706,  Midland,  MI  4864a  had 
submitted  a  feed  additive  petition  (FAP 
1H5323)  to  the  EPA.  The  petition 
proposed  that  21  CFR  561.98  be 
amended  by  establishing  a  regulation 


permitting  the  combined  residues  of  the 
insecticide  chiorpyrifos  [0,0-diethyl  O- 
(3,5,6- trichloro-2-pyridyl) 
phosphorothioate]  and  its  metabolite 
3,5,6-trichloro-2-pyridinol  in  or  on  com 
soapstock  at  1.0  part  per  million  (ppm). 

No  comments  were  received  in 
response  to  this  notice  of  filing. 

The  scientific  data  and  other  relevant 
material  in  support  of  this  regulation  are 
contained  and  discussed  in  a  related 
document  [FAP  1H5323/R102]  which 
appears  elsewhere  in  this  issue  of  the 
Federal  Register. 

The  insecticide  is  considered  usefiil 
for  the  purpose  for  which  the  regulation 
is  sought  and  it  is  concluded  that  the 
insecticide  may  be  safely  used  in 
accordance  with  the  prescribed  manner 
when  such  uses  are  in  accordance  with 
the  label  and  labeling  registered 
pursuant  to  FIFRA  as  amended.  (86  Stat 
973,  89  Stat.  751,  U.S.C.  135(a)  et  aeq.). 
Therefore,  the  regulation  is  established 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  on  or  before  June  4, 
1982.  file  written  objections  with  the 
Hearing  Qerk.  at  the  address  given 
above.  Such  objections  should  be 
submitted  in  quintuplicate  and  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regiilatory  Flexibility  Act  (Pub.  L  96- 
534,  94  Stat  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  food  or 
feed  additive  levels,  or  conditions  for 
safe  use  of  additives,  or  raising  such 
food  or  feed  additive  levels  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4. 1981  (46  FR  24945).  Effective  on:  May 
5.1982. 

(Sec.  40g(c)(l}.  72  Stat  1786  (21  U.S.C 
346{cKl))) 

List  of  Subjects  in  21  CFR  Part  561 

Animal  feeds.  Pesticides  and  pests. 


Dated:  April  20, 1962. 
Edwin  L.  JolinMNi, 

Director,  Office  of  Peeticich  Programs. 

PART  561— TOLfRANCES  FOR 
PESTICIDES  IN  ANIMAL  FEEDS 
ADMINISTERED  BY  THE 
ENVIRONMENTAL  PROTECTION 
AGENCY 

Therefore,  21  CFR  561.98(a)  is 
amended  by  adding  and  alphabetically 
inserting  the  commodity  com  soapstock 
to  read  as  follows: 

1561.98    Ctilofpyrtfoe. 

(a)  *  •  • 


Feed 


Com  wptlocfc.. 


1.0 


(FR  Doc.  tZ-lUM  PlUd  &-4-S2;  SDtf  un] 
■IUJNQCO0E( 


DEPARTMENT  OF  DEFENSE 

Office  Of  ttie  Secretary 

32  CFR  Part  92 

(DoO  Directive  1215J] 

Senior  Reserve  Officers  Training 
Corps  Programs 

AGENCY:  Office  of  the  Secretary.  DoD. 
action:  Final  rale. 

SUMMARY:  This  Part  is  being  reissued  to 
update  ROTC  policy  and  to  establish 
guidance  for  conducting  and 
administering  the  ROTC.  Relevant 
changes  add  (1)  an  active  duty 
commitment  and  reimbursement 
requirements  for  ROTC  scholarship 
students  who  fail  voluntarily  to 
complete  the  ROTC  program;  (2)  a 
means  for  assessing  unit  viability  as 
required  by  Congressional  guidance; 
and  (3)  a  language  requirement  for 
ROTC  students. 

EFFECTIVE  DATE:  This  part  was  approved 
and  signed  by  the  Deputy  Secretary  of 
Defense  February  8, 1982,  and  is 
effective  as  of  that  date. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Alvin  Tucker.  Director  of  Training 
and  Education  (OSD/MRA&L(TE)).  (202) 
695-1760.  Office  of  the  Deputy  Assistant 
Secretary  of  Defense  (MP&FM).  the 
Pentagon.  Room  3C-M0.  Washington, 
B.C.  20301. 
SUPPLEMENTARY  MP0RMAT10N:  In  FR 

Doc.  68-10646,  appearing  in  the  Federal 
Register  on  September  5, 1968  (33  FR 
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12546],  the  Office  of  the  Secretaiy  of 
Defense  (OSD)  published  this  Part,  and 
in  FR  Doc.  71-11574.  appearing  in  the 
Federal  Register  on  August  11. 1971  (36 
FR  14736)  the  OSD  revised  this  Part 
OSD  is  again  reissuing  Part  92,  apdating 
it,  and  incorporating  ^e  changes 
mentioned  in  the  SUMMARY,  above. 

List  of  Subjects  in  32  CFR  Part  82 

Armed  Forces  reserves.  Colleges  and 
universities. 

Accordingly,  Chapter  L  32  CFR  Part  92 
is  revised  to  read  as  follows: 

Part  92— SENIOR  RESERVE  OFFICERS 
TRAINING  CORPS  PROGRAM 

92.1  Reissuance  and  puipoRS. 

92.2  Applicabilit>. 

92.3  E)efinitions. 

92.4  Policy. 

92.5  Procedures. 

92.6  Reeponsibilities. 

92.7  Procedures  regarding  oaths  and 
security  requirements,  medical 
examinations,  deferment  commissioning 
and  assignment  of  graduates. 

Authority:  S  VS.C.  301. 10  U.S,C  511, 
672(d):  2ia2(b)  (1),  (2),  and  (3).  and  2109;  11 
UAC 

592.1  Reissuance  and  purpose. 

This  Part  is  reissued,  outlines  the 
policy  of  the  Senior  Reserve  Officers 
Training  Corps  (ROTC)  program,  assigns 
responsibilities,  and  establishes 
guidance  for  conducting  and 
administering  the  ROTC 

592.2  AppHcabfflty. 

The  provisions  of  this  Part  apply  to 
the  Office  of  the  Secretary  of  Defense 
and  the  Military  Departments.  The  term 
"Military  Services,"  as  used  hereia 
refers  to  the  Army,  Navy.  Air  Force,  and 
Marine  Corps. 

§92.3    Oafinltlons. 

(a)  Field  Training.  (1)  Summer  camp 
training  [nescribed  by  section  2109, 
U.S.C.  Title  10. 

(2)  Additional  training,  authorized  by 
the  Secretary  of  the  Military  Department 
concerned,  as  practical  field  training 
designed  for  the  further  instruction  and 
leadership  development  of  members  of 
the  program. 

(b)  Education.  Any  course  or  program 
of  instruction  in  an  institution  of 
postsecondary  education. 

(c)  ROTC  Scholarship.  The  payment 
in  whole  or  in  part  by  the  Secretary  of 
the  Military  Department  concerned  for 
any  course  or  program  of  education 
provided  by  any  public  or  private 
educational  institution.  This  includes 
payment  for  tuition,  fees,  books,  and 
supplies  essential  for  a  course  of 
postsecondary  study,  and  authorized 


pay  and  allowances  for  room,  board, 
uniforms,  travel,  and  military  training, 
(d)  ROTC  Scholanhip,  Educational 
Costs.  Tlie  portion  of  the  scholarship 
that  pays  for  an  ROTC  member's  tiiition. 
fees,  books,  and  supplies  essential  for  a 
course  of  postsecondary  study  and  other 
educational  expenses  paid  by  the  ROTC 
scholarship.  It  excludes  the  portion  of 
the  scholarship  that  provides  for  pay 
and  allowances  for  room,  board, 
uniforms,  travel  and  military  training. 

(92.4    Foley. 

(a)  The  purpose  of  the  Senior  ROTC  is 
to  provide  a  permanent  and  stable 
program  of  military  education  at 
designated  college-level  institutions  to 
prepare  selected  students  for  service  as 
Regular  or  Reserve  commissioned 
officers  in  the  Army,  Navy,  Air  Force,  or 
Marine  Corps. 

(b)  Senior  ROTC  educational 
programs  qualify  students  for 
commissioning  and  establish  a  sound 
basis  for  their  future  professional 
growth  and  effective  performance  in  the 
Military  Service  of  their  choice.  The 
primary  objectives  of  the  Senior  ROTC 
program  are  to  provide  ROTC  students 
with: 

(1)  An  understanding  of  the 
fundamental  concepts  and  principles  of 
military,  naval  science,  or  aerospace 
studies. 

(2)  A  basic  understanding  of 
associated  professional  knowledge. 

(3)  A  strong  sense  of  personal 
integrity,  honor,  and  individual 
responsibility. 

(4)  An  appreciation  of  the 
requirements  for  national  security. 

992^   ProoedHTM. 

(a)  Establishment  and  Continuation  of 
ROTC  Units  at  Educational  Institutions. 
(1)  To  receive  consideration  for 
establishment  of  an  ROTC  unit  an 
educational  institution  must 

(i)  Apply  in  writing  to  Military 
Departments. 

(ii)  Be  fully  accredited  by  the 
appropriate  regional  accrediting 
association,  recognized  by  the  Council 
on  Postsecondary  Accreditation  and  the 
Department  of  Education. 

(iii)  Agree  to  provide  adequate 
physical  facilities  as  specified  by  the 
respective  Military  Department 

(iv)  Certify  that  it  does  not 
discriminate  with  respect  to  admission 
or  subsequent  treatment  of  students  on 
the  basis  of  race,  religion,  color,  national 
origin,  or  sex,  urdess  the  institution  is  a 
single  sex  institution  in  its  overall 
admissions  policy. 

(2)  ROTC  unite  may  not  be 
established  or  maintained  at  an 
educational  institution  unless: 


(i)  The  senior  commissioned  officer  of 
the  Military  Department  concerned  is 
given  the  academic  rank  of  professor  (10 
U.S.C.  2102(b)(1)) 

(ii)  The  institution  fulfills  the  terms  of 
ite  agreement  with  the  Secretary  of  the 
Military  Department  concerned  (10 
U.S.C.  2101(b)(2)) 

(iii)  The  institution  adopte  as  a  part  of 
ite  curriculum  a  4-year  course  of  military 
instruction  or  a  2-year  course  of 
advanced  training  of  military 
instruction,  or  boflj.  which  the  Secretaiy 
of  the  Military  Department  concerned 
prescribes  and  conducte  (10  U.S.& 
2102(b)(3)).  S^dent  enroUment  shall  be 
elective  or  comptdsory  as  provided  by 
state  law  or  the  authorities  of  the 
institution. 

(3)  Two  or  more  Military  Departmente 
may  operate  ROTC  unite  on  the  same 
campus.  Decisions  to  collocate 
additional  unite  shall  be  based  on  the 
school's  ability  to  accommodate  the 
additional  unit  without  affecting  the 
ability  of  the  original  uiut  to  remain 
productive.  Before  final  selection  of  an 
educational  institution  to  receive  a  new 
ROTC  unit  a  Military  Service  shall 

(i)  Furnish  liste  of  proposed  new  units 
to  the  other  Military  Services. 

(ii)  Considt  with  any  Military  S«vice 
that  already  has  a  unit  at  the  school 
under  consideration  or  is  actively 
considering  the  school  for  establishment 

of  a  new  unit 
(iii)  Negotiate  with  such  Military 

Service  when  problems  may  arise  from 

collocation  of  two  or  more  ROTC  unite 

on  the  same  campus, 
(iv)  Refer  matters  of  conflict  to  the 

Office  of  the  Assistant  Secretary  of 

Defense  (Manpower,  Reserve  Affairs. 

and  Lotties  (ASD(MRA&L)))  if  the 

difficulties  cannot  be  resolved  among 

the  Military  Services. 
(4}  Before  releasing  information  on  the 

location  of  proposed  ROTC  units,  the 

Military  Department  shall  provide  this 

information  to  the  Office  of  the 

ASD(MRA&L)  and  the  other  Military 

Services, 
(b)  Disestablishment  of  ROTC  Units. 

Officer  production  from  each  ROTC  unit 

shall  be  adequate  to  justify  the 

investment  of  DoD  resources. 

(1)  Officer  production  indices  from  an 
ROTC  unit  shall  be  based  on  viability 
standards  that  take  into  account  the 
following  factors. 

(i)  "Ilie  quality  of  the  officer  produced, 
(ii)  The  cost  of  maintaining  the  unit 
(iii)  The  kinds  of  officers  produced, 
(iv)  The  number  of  officers  produced 
by  theuidt 

(2)  The  methodology  used  to  compute 
die  four  factors  in  the  formula  shalM 
left  to  the  discretion  of  the  Military 
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Department  Secretaries.  The 
ASD(MRA&L)  in  coordination  with  the 
Assistant  Secretary  of  Defense 
(Comptroller)  shall  approve  the 
methodology  used  and  any  proposed 
changes. 

(3)  The  Secretary  of  the  Military 
Department  concerned  may  set  the 
minimum  enrollment  standards  at  the 
Military  Science  3-level  and  above. 

(4)  Each  year  the  Military 
Depcirtments  shall  advise  ROTC 
institutions  whose  units  fall  below  the 
prescribed  minimiim  viability  standards 
that  the  units  have  been  placed  in  an 
evaluation  status  for  a  period  of  up  to  4 
years.  During  this  period,  the  Military 
Services  shall  work  closely  with  the 
institutions  to  seek  measures  that  will 
make  the  ROTC  units  fully  viable. 

(5)  Units  shall  be  released  from 
evaluation  status  as  soon  as  they  meet 
or  exceed  the  minimum  viability  index. 

(6)  At  the  end  of  the  evaluation 
period,  the  Military  Departments  shall 
initiate  disestablishment  procedures. 
Units  shaU  be  phased  out  with  sufficient 
time  to  permit  enrolled  ROTC  students 
to  complete  the  program  or  offer  the 
students  a  practical  alternative  for 
obtaining  commissions. 

(7)  OASD(MRA&L)  shall  be  advised 
when  ROTC  units  are  placed  in  an 
evaluation  status  and  of  the  final 
disposition  of  each  case. 

(8)  The  decision  to  disestabUsh  an 
ROTC  unit  is  the  prerogative  of  the    , 
Secretary  of  the  Military  Department 
concerned. 

(c)  Operation  of  ROTC  Units— {\) 
Academic  Credit  for  ROTC  Courses 
Taught  by  Militaiy  Instructors.  Credit 
for  ROTC  courses  shall  be  reviewed  by 
host  institutions  on  the  same  basis  as 
other  institutional  courses.  If  credit  is 
questioned,  the  institution  shall 
recommend  adjustments  that  would 
make  the  courses  credit-worthy. 
Regardless  of  the  amount  of  credit, 
ROTC  course  grades  must  appear  on 
student  transcripts.  Denial  of  degree 
credit  for  ROTC  courses  would  not 
necessarily  mean  withdrawal  of  the 
unit,  but  the  Military  Departments  shall 
stress  preference  for  degree  credit 
ROTC  courses  when  writing  contracts 
with  institutions. 

CO  Student  Eligibility  for  ROTC  Based 
on  Undergrcduate  Major  Courses  of 
Study.  Undergraduate  students  may  not 
be  denied  the  opportunity  to  enroll  in 
ROTC  solely  because  of  their  major 
course,  of  study. 

(3)  Active  Duty  Commitment  and 
Reimbursement  Requirements  for 
Scholarship  Students. — {ij  The  Secretary 
of  the  Military  Department  concerned 
shall  require,  as  a  condition  of  providing 
an  ROTC  scholarship  to  any  person. 


that  he  or  she  enter  into  a  written 
contract  in  which  the  recipient  agrees: 

(A)  To  complete  the  educational 
requirements  specified  in  the  agreement 
and  to  serve  on  active  duty  for  the 
period  specified  in  the  agreement; 

(B)  That  if  that  person  fails  to 
complete  the  education  requirements 
specified  in  the  agreement  that  person 
will  serve  on  active  duty  for  a  period 
specified  in  the  agreement; 

(C)  That  if  he  or  she  voluntarily  or 
because  of  misconduct  fails  to  complete 
the  period  of  active  duty  specified  in  the 
agreement,  he  or  she  shall  reimburse  the 
United  States  in  an  cmiount  that  bears 
the  same  ratio  to  the  total  cost  of 
education  provided  that  person  as  the 
unserved  portion  of  active  duty  bears  to 
the  total  period  of  active  duty  the  peinon 
agreed  to  serve;  and 

(D)  To  such  other  terms  and 
conditions  as  the  Secretary  of  the 
Military  Department  concerned  may 
prescribe  to  protect  the  interests  of  the 
United  States. 

(ii)  The  Secretary  concerned  shall 
determine  the  period  of  active  duty  to  be 
served  by  any  ROTC  scholarship 
recipient 

(iii)  The  Military  Department 
Secretary  concerned  shall  (A)  prescribe 
the  conditions  for  repayment  of  an 
individual's  outstanding  loan  obligation 
such  that  the  interest  rate,  if  applicable, 
the  monthly  repayment  term,  and 
method  of  payment  reasonably  replicate 
the  repayment  schedule  of  the 
Guaranteed  Student  Loan  (GSL) 
sponsored  by  the  Department  of 
Education,  and  (B]  establish  procedures 
for  proper  accounting  and  timely 
collection  of  loan  repayment  funds  due 
to  the  Treasury  on  behalf  of  the  Military 
Service  concerned. 

(iv)  The  obligation  to  reimburse  the 
United  States  is.  for  all  purposes,  a  debt 
owing  the  United  States.  A  discharge  in 
bankruptcy  under  Tide  11  U.S.C.  may 
not  release  a  person  from  an  obligation 
to  reimburse  the  United  States  under  the 
terms  of  an  agreement  defined  in  this 
Directive  if  the  final  decree  of  the 
discharge  in  bankruptcy  was  issued 
within  a  period  of  5  years  after  the  last 
day  of  a  period  whidi  such  person  had 
agreed  to  serve  on  active  duty.  This 
applies  to  a  discharge  in  banlcruptcy  in 
any  proceeding  that  began  after 
September  30, 1978. 

[4)  Procedures  When  Advanced 
Course  Students  Drop  ROTC.  When 
advanced  course  students  drop  ROTC  in 
breach  of  their  contractual  agreements, 
the  senior  officer  commanding  the 
ROTC  unit  shall  appoint  a  board  of 
officers  or  an  investigating  officer  to 
determine  the  reasons  of  such  action.  At 
least  one  university  official  (an 


administrator  or  faculty  member 
appointed  by  the  institution)  shall  be 
permitted  to  observe  the  hearing  or 
investigation. 

(i)  The  student  concerned  has  the  right 
to  appear  personally  before  the  board  or 
the  officer  conducting  the  hearing. 
Disenrollees  shall  normally  be  ordered 
to  active  enlisted  service.  Each  case 
shall  be  considered  on  its  own  merits. 

(ii)  This  does  not  preclude  the  Military 
Department  from  considering  medical 
disqualification,  humanitarian  reasons, 
needs  of  the  Military  Service,  or  other 
mitigating  circumstances  in  waiving 
active  enUsted  service  for  the 
disenrolled  ROTC  cadet.  Such 
considerations  shall  be  carefully 
documented  in  the  board's  or 
investigating  officer's  report  and  by  the 
Military  Service.  The  final  decision 
concerning  active  enlisted  service  shall 
be  made  by  the  Military  Department 
concerned. 

(5)  Ordering  Disenrolled  ROTC 
Students  to  Active  Duty  Enlisted 
Service.  The  Military  Departments  shall 
delay  ordering  students  who  have 
breached  their  contracts  to  active  duty 
until  they  complete  their  undergraduate 
degree  requirement  or  disenroU  from  the 
institution,  whichever  occurs  first 
Graduate  students  may  not  be  ordered 
to  active  duty  until  they  would  normally 
complete  the  academic  year  in  which 
they  are  enrolled  or  disenrolled  from  the 
institution,  whichever  occurs  first. 
Scholarship  students  who  complete  their 
Junior  and  senior  years,  but  who  refuse 
to  accept  their  commissions,  will  be 
required  to  serve  for  4  years. 
Scholarship  students  who  were  active 
duty  enlisted  personnel  when  selected 
for  ROTC  scholarship  and  were 
discharged  early  for  the  purpose  of 
accepting  the  scholarship  shall  normally 
be  ordered  to  active  duty  at  the  end  of 
the  school  term  in  which  they  were 
disenrolled.  Their  service  conmiitment 
shall  be  determined  as  follows: 

(i)  If  they  were  members  of  the  basic 
course  when  disenrollment  occurred, 
their  service  commitment  shall  be 
equivalent  to  the  time  not  served  on 
their  original  enlistment  contract  when 
they  were  discharged  or  separated  to 
accept  tin  ROTC  scholarship.  Those 
individuals  with  less  than  1  year 
remaining  shall  be  discharged  upon 
approval  of  the  disenrollment  by  the 
Military  Department  concerned. 

(ii)  If  they  were  members  of  the 
advanced  course  when  disenrollment 
occurred,  their  service  commitment  shall 
be  the  same  as  other  contract  violators 
cited  above. 

(6)  Appropriate  Titles  for  Military 
Officers  Assigned  to  ROTC.  In 
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accordance  with  10  U.S.C.  2102(b)(1)  the 
senior  officer  of  each  ROTC  unit  must 
receive  the  academic  rank  of  professor, 
including  appropriate  prerogatives  and 
perquisites  associated  with  the 
position  of  a  professor  (excluding 
tenure)  as  head  of  a  department  or 
program  at  the  institution.  As  an 
alternative  to  the  tide  of  professor,  the 
most  comphmentary  tide  for  the  ROTC 
unit  commander  is  the  military  tide  of 
the  officer.  Other  tides,  such  as  Visiting 
Professor,  are  acceptable  provided  the 
prerogatives  and  prerequisites  of 
professional  raidc  (excluding  tenure) 
accompany  the  position,  and  the  tide  is 
not  demeaning  or  indicative  of  some 
lesser  status.  Odier  ROTC  officers  shall 
be  evaluated  by  the  host  institution  for 
appropriate  academic  rank,  using 
procedures  comparable  to  those  used  for 
their  civilian  faculty  colleagues. 

(7)  Titifes  of  ROTC  Unit  on  Campus. 
The  term  "Program"  instead  of 
"Department"  is  acceptable  as  a 
descriptive  term  for  the  ROTC 
educational  activity,  provided  no 
extracurrictdar  connotation  is  involved. 
In  this  sense,  "Program"  would  be 
applied  to  ROTC  in  the  same  manner  as 
other  academic  programs  within  the 
institution. 

(8)  Unit  Discretion  on  Uniforms  and 
Amount  of  Drill.  The  Mihtary 
Department  shall  prescribe  die  specific 
standards  of  performance  cadets  and 
midshipmen  shall  achieve  in  drill.  The 
specific  amount  of  drill  to  obtain  this 
standard  shall  be  prescribed  by  the 
Professors  of  Military  Science,  Naval 
Science,  and  Aerospace  Studies. 
Uniforms  shall  be  worn  for  drill  and  as 
otherwise  prescribed  by  the 
commanding  officer  of  the  unit 

(9)  Institutional  Standing  Committees 
on  ROTC.  The  Military  Department 
shall  cooperate  with  institutional 
sttmding  committees  on  ROTC  to 
develop  mutually  a  program  of 
instruction  consistent  with  the  goals  of 
both  parties.  When  the  imiversity  poses 
changes  that  are  inconsistent  with  the 
law  or  military  policies,  the  Military 
Departments  shall  reject  the  proposals. 

(10)  Course  Substitution.  The  Military 
Departments  may  use  institutionally 
taught  courses  or  courses  taught  joindy 
by  both  dviUan  and  military  faculties, 
when  these  courses  satisfy  the  objective 
contained  in  the  ROTC  curriculum  and 
exist  or  can  be  developed  by  the 
urdversity.  Guest  lecturers  may  provide 
specific  hours  of  instruction  in  areas 
where  they  are  academically  qualified, 
provided  the  institution  approves  of  this 
practice.  This  provision  may  not  be  used 
to  reduce  the  required  minimum  military 
contact  hours  as  specified  by  the 
Military  Departments. 


(11)  Language  Training  Requirement 
for  ROTC  Scholarship  Students.  (i)The 
Secretary  of  the  Military  Department 
concerned  shall  require,  as  a  condition 
of  providing  an  ROTC  scholarship  to 
any  person,  that  he  or  she  must  agree  to 
complete  at  least  one  quarter  or 
semester  of  college  instruction  in  a 
major  Indo-European  or  Asian  language 
prior  to  commissioning. 

(ii>The  Military  Departments  shall 
provide  guidance  that  allows  exceptions 
to  this  requirement  only  if  the  student's 
academic  advisor  or  odier  institutional 
official  provides  a  written  statement  to 
the  campus  ROTC  Commanding  Officer 
that  (A)  the  institution  does  not  offer 
such  instruction;  or  (B)  the  language 
requirement  wdl  result  in  a  significant 
course  work  overload  in  the  student's 
schedule. 

(d)  Acceptance  by  ROTC  Staff 
Members  of  Payments  or  Other  Benefits 
Offered  by  Educational  Institutions.  An 
ROTC  staff  member  may  accept  only  the 
following  payments  or  other  benefits 
from  an  institution. 

(1)  Reasonable  compensation  or  other 
benefits  for  services  that  are  rendered 
the  institution  other  than  during  the  duty 
hours  of  the  military  staff  members  of 
the  ROTC  unit  (soch  as  coach  for  an 
athletic  team,  parking  lot  attendant, 
assistant  military  property  custodian, 
commandant  of  cadets,  assistant 
commandant  of  cadets),  provided  the 
services  are  not  part  of  the  member's 
regularly  assigned  military  duties,  do 
not  interfere  with  the  full  and  effective 
performance  of  his  or  her  official 
military  duties,  do  not  bring  discredit 
upon  the  government,  and  do  not 
interfere  with  the  customary  or  regular 
employment  of  local  civilians  in  their 
art,  trade,  or  profession.  Duty  hours  for 
individual  staff  members  of  an  ROTC 
unit  may  not  vary  from  the  duty  hours  of 
the  unit  simply  to  permit  them  to  qualify 
for  compensation  for  services  rendered 
to  an  institution  during  the  duty  hours  of 
the  ROTC  unit 

(2)  Housing,  if  a  reasonable  rental  is 
paid  therefore.  If  housing  is  accepted  by 
a  member  from  an  institution  at  other 
than  a  reasonable  rental,  as  for 
example,  without  charge,  the  housing 
shall  be  considered  as  furnished  on 
behalf  of  the  United  States  and  the 
member  may  not  be  entided  to  a  basic 
allowance  for  quarters. 

(3)  Reimbursement  by  the  institution 
for  expenses  incurred  by  the  member  for 
services  that  the  member  performed  at 
the  request  of  the  institution  and, 
although  clearly  beyond  the  scope  of  the 
member's  regularly  assigned  military 
duties,  that  he  or  she  might  have  been 
expected  to  perform  by  virtue  of  the 
member's  position,  such  as  hosting  a 


social  function  for  visiting  dignitaries  or 
conducting  an  off-campus  woricshop  for 
faculty  or  students.  Itemized  bills  for 
these  expenses  must  be  presented  to  the 
institution.  When  practicable, 
arrangements  shaU  be  made  for  the 
institution  to  be  billed  for  these 
expenses  so  they  may  be  paid  direcdy 
by  the  institution.  Under  no 
circumstances  may  a  commuted  or  fixed 
allowance  be  accepted  from  the 
institution  for  the  purpose  of  meeting 
these  expenses. 

(4)  Eiut)llment  in  courses  by  the 
member  or  any  member  of  his  or  her 
immediate  family;  tickets  to  school  or 
school-sponsored  activities;  paricing 
privdeges;  books  and  other  supplies  and 
materials  from  the  institution's  book 
store;  and  Ubrary  privileges,  either 
without  charge  or  at  a  reduced  rate  if 
offered  on  the  same  basis  to  civilian 
members  of  the  staff  or  faculty  of  the 
institution. 

(e)  Procedures  Regarding  Oaths  and 
Security  Requirements,  Physical 
Examination,  Deferment. 
Commissioning  and  Assignment  of 
Graduates.  See  §  92.7. 

(f)  ROTC  Scholarship  Program.  The 
minimum  age  for  award  of  ROTC 
scholarship  is  17.  At  least  50  percent  of 
each  Military  Department's  ROTC 
scholarship  recipients  must  qualify  for 
in-state  tuition  rates  at  their  respective 
institutions  and  shall  receive  tuition 
benefits  at  that  rate.  The  limitation  is 
applied  on  a  departmental  basis. 

(g)  Conduct  of  Field  Training.  Training 
under  S  92.3(a)  is  prescribed  by  10 
U.S.C.  2109  and  requires  successful 
completion  by  members  of  the  program 
as  a  prerequisite  to  commissioning. 
Additional  practical  field  training  under 
§  92.3(a)  may  be  authorized  by  the 
Secretary  of  the  MUitary  Department 
concerned  when  determined  that  such 
training  serves  the  best  interest  of  the 
Mditary  Service.  The  Secretary  of  the 
Mihtary  Department  concerned  may 
authorize  such  expenditures  as 
considered  necessary  to  ensure 
successful  participation  in  practical  field 
training  programs. 

§92.6    ResponsibiiitiM. 

(a)  The  Assistant  Secretary  of 
Defense  (Manpower,  Reserve  Affairs, 
and  Logistics)  shall: 

(1)  Establish  overall  DoD  policy  and 
provide  guidance  for  the  conduct  and 
administration  of  the  ROTC  program. 

(2)  Resolve  matters  of  conflict  that 
may  arise  among  the  Military  Services 
operating  ROTC  units.  ({  92.5(a)(3)(iv)). 

(3)  Approve,  in  coordination  with  the 
Assistant  Secretary  of  Defense 
(Comptroller),  the  methodology  used  to 
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disestablish  ROTC  units  proposed  by 
the  Military  Department  Secretaries 
(§  92.5(c)). 

(b)  The  Secretaries  of  the  Military 
Departments  shall: 

(1)  Establish  and  operate  ROTC  units 
upon  requests  from  accredited 
educational  institutions  meeting  the 
requirements  outlined  in  S  92.5(b). 

(2)  Advise  the  ASD(MRA&L)  and 
other  Military  Services  on  the  location 
of  proposed  ROTC  units  before 
releasing  such  information  S  92.5(b)(4). 

(3)  Initiate  disestablishment 
procedures  of  ROTC  units  in  accordance 
with  S  92.5(c). 

(4)  Enter  into  a  written  contract  as  a 
condition  of  providing  an  ROTC 
scholarship  to  persons  who  agree  to 
conditions  stipulated  in  paragraphs 

9  92.5(c)(3)  and  (11),  and  are  otherwise 
qualiBed. 

(5)  Determine  the  period  of  active  duty 
to  be  served  by  an  ROTC  scholarship 
recipient  (9  92.5(c)(3)(ii)). 

(6)  Authorize  additional  practical  field 
training  under  when  determined  that 
such  training  serves  the  best  interest  of 
the  Military  Service,  and  authorize 
resultant  expenditures  (9  92.5(g)). 

§  92.7    Procedur—  regarding  oaths  and 
sacurtty  rvquireintnts,  medical 
examination,  defennent,  commissioning 
and  assignment  of  gradiiates. 

(a)  Oat/ts  and  security  requirementa.- 
(1)  Basic  Course  Enrollment  (i)  With  the 
exception  of  foreign  students  enrolled 
under  10  U.S.C.  2103(b)  each  applicant 
for  formal  enrollment  in  the  basic 
course,  Senior  ROTC.  shall  execute  the 
following  oath  or  affirmation: 

I  do  solemnly  swear  (or  affirm)  that  I  wiQ 
support  and  defend  the  Constitution  of  the 
United  States  against  all  enemies,  foreign  or 
domestic:  that  I  will  bear  true  faith  and 
allegiance  to  the  same;  and  that  I  take  this 
obligation  freely,  without  any  mental 
reservation  or  purpose  of  evasion. 

(ii)  Students  who  are  required  or 
permitted  by  educational  institutions  to 
undergo  military  training  and  who  are 
not  accepted  for  formal  enrollment  may 
receive  basic  course  instruction  with  the 
approval  of  the  Military  Department 
concerned. 

(2)  Financial  Assistance  Programs 
and  Advanced  Course  Enrollment  Each 
applicant  for  appointment  or  enrollment 
in  any  of  the  financial  assistance 
programs  of  the  MiUtary  Services  and 
each  applicant  for  appointment  or 
enrollment  in  the  advanced  course. 
Senior  ROTC.  must  satisfy  the  loyalty 
and  security  requirements  for  enlistment 
in  the  Reserve  Components  of  the 
appropriate  Military  Service. 

(b)  Medical  examination.  (1)  To 
reduce  to  an  absolute  minimum  the  loss. 


at  graduation,  of  persons  found 
medically  disqualified  for  appointment 
as  commissioned  officers,  thorough  and 
complete  medical  examinations  shall  be 
conducted  before  enrollment  in  the 
scholarship  program  or  at  the  time  of  or 
immediately  before  enrollment  in  the 
advanced  courses  of  Army,  Navy,  and 
Air  Force  ROTC  programs. 

(2)  Such  examinations  shall,  in  all 
respects,  be  equal  to  the  examination 
conducted  to  determine  medical 
qualifications  for  appointment  as  a 
conunissioned  officer. 

(3)  Medically  disqualified  persons 
may  participate  in  a  nonenroUed  status 
witL  the  approval  of  the  Military 
Department  concerned. 

(c)  Cross-enrollment  In  order  to 
increase  the  number  of  quality  students 
in  their  host  institution's  ROTC 
programs,  ROTC  units  may  enroll 
qualified  students  from  nearby  nonhost 
institutions.  Cross-enrollment  is 
permitted  when  a  host  and  nonhost 
institution  are  directly  linked  by  a  cross- 
town  or  consortium  agreement  A  cross- 
town  agreement  is  a  written  agreement 
among  a  host  institution,  a  nonhost 
institution,  and  Army,  Navy,  or  Air 
Force  ROTC  permitting  students  from 
the  nonhost  institution  to  enroll  in  the 
appropriate  ROTC  program.  A 
consortium  agreement  is  an  agreement 
made  by  two  or  more  institutions  for 
their  mutual  benefit  to  permit  cross- 
enrollment  of  their  students.  As  a 
department  of  the  host  institution,  the 
ROTC  unit  shares  as  a  beneficiary  of  the 
consortium  agreement 

(d)  Commissioning  of  graduates.  Upon 
the  successful  completion  of  the 
required  course  of  instruction,  a 
graduate  of  a  program  referred  to  herein 
shall,  if  otherwise  qualified,  be 
appointed  a  regular  or  reserve  officer  in 
the  appropriate  Military  Service. 

(e)  Assignment  of  graduates.  (1) 
Graduates  shaU  be  called  to  active  duty 
or  active  duty  for  training  as  soon  as 
possible  within  a  12-month  period 
following  their  appointment  as 
conunissioned  officers. 

(2)  Graduates  who  have  fulfilled  their 
active  military  training  and  service 
obligation,  or  who  have  enlisted  reserve 
status  and  have  performed  6  months  of 
active  duty  for  training  under  10  U.S.C 
511  or  672(d)  following  their 
appointment  as  commissioned  officers 
and  in  accordance  with  Military  Service 
requirements,  may  either  be  ordered  to 
active  duty  or  active  duty  for  training 
under  conditions  contained  in 
agreements  with  the  Military 
Departments,  or  be  given  appropriate 
Ready  Reserve  assignments,  preferably 
in  the  Selected  Reserve,  when  unit 
location  and  skill  requirements  are 


compatible  with  the  residence  of  the 
assignee  and  with  his  or  her  military 
skill. 

(3)  A  graduate  may  be  delayed  from 
being  ordered  to  active  duty  or  active 
duty  for  traiiung  under  regulations 
issued  by  the  Secretary  of  the  Military 
Department  concerned  if  he  or  she  (i)  is 
the  recipient  of  a  fellowship  or 
scholarship;  (ii)  has  been  accepted  by  a 
recognized  institution  of  higher 
education  for  graduate  studies;  (iii) 
would  suffer  undue  personal  hardship; 
or  (iv)  is  otherwise  precluded  from 
reporting  as  ordered  for  cogent  and 
acceptable  reasons.  If  delayed,  the 
graduate  shall  remain  subject  to  the 
assignment  criteria  prescribed  in 
9  92.7(e)  (1)  and  (2),  above,  and  shall  be 
assigned  to  active  duty  or  active  duty 
for  training,  as  appropriate,  at  such  time 
as  the  cause  of  his  or  her  delay  ceases 
to  exist 
M.  S.  Healy. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
April  3a  1982. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
(A-»-fRL-1919-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Maricopa 
County  UrtMin  Planning  Area 
Nonattainment  Area  Plan;  State  of 
Arizona 

aqency:  Environmental  Protection 

Agency. 

action:  Notice  of  final  rulemaking. 

summary:  The  Environmental  Protection 
Agency  is  conditionally  approving 
changes  to  the  Arizona  State 
Implementation  Plan  for  the  Maricopa 
County  Planning  Area.  These  changes 
were  submitted  to  EPA  for  approval  by 
the  Director  of  the  Arizona  Department 
of  Health  Services  under  the  provisions 
of  Part  D  of  the  Clean  Air  Act.  These 
revisions  consist  of  control  strategies 
and  regulations  for  carbon  monoxide 
(CO),  ozone.  (Oi),  and  total  suspended 
particulate  (TSP).  This  revision  provides 
emission  limits  necessary  to  insure 
attainment  of  the  National  Ambient  Air 
Quality  Standards  for  Maricopa  County 
Urban  Planning  Area. 
DATE:  This  action  is  effective  May  5. 
1982. 

ADDRESS:  A  copy  of  the  NAP  mentioned 
above  is  located  at:  The  Office  of  the 
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Federal  Register,  1100  "L"  Street,  NW., 
Room  8401,  Washington.  O.C.  20408. 
RM  FURTHEII  INFORMATION  CONTACT: 
David  Howecamp,  Acting  Director.  Air 
and  Hazardous  Materials  Division. 
Environmental  Protection  Agency. 
Region  9. 215  Fremont  Street.  San 
Franciso.  CA  94105.  Attn:  Douglas 
Grano  (415)  974-8224. 

8UI>PL£MENTARV  INFORMATION: 
Background 

On  January  4.  January  18,  February  23, 
July  3,  and  November  8. 1979,  the 
Director  of  the  Arizona  Department  of 
Health  Services,  the  Governor's  official 
designee,  submitted  revisions  to  the 
Arizona  State  Implementation  Pian  (SIP) 
consisting  of  control  strategies  and 
regulations  for  the  Maricopa  County 
Urban  Planning  Area.  These  revisions, 
which  comprise  the  NAP,  are  intended 
to  provide  for  the  attainment  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  CO.  O^  and  TSP. 

On  June  11  and  October  30. 1979.  EPA 
pubhshed  notices  of  proposed 
rulemaking  for  the  CO  and  Oa  portions 
of  the  NAP.  On  January  10  and  May  28, 
1980,  EPA  published  notices  of  proposed 
rulemaking  for  the  Arizona  State  Rules 
and  Regulations  and  the  TSP  portion  of 
the  NAP,  respectively.  Those  notices 
provided  a  description  of  the  NAP  and 
regulations,  summarized  the  applicable 
Clean  Air  Act  requirements  into  14 
caiteria,  compared  the  NAP  to  thoss 
criteria,  and  proposed  to  approve, 
conditionally  approve,  and  disapprove 
portions  of  the  NAP.  In  addition,  on  July 
23. 1980.  EPA  published  a  notice  of 
proposed  rulemaking,  addressing  among 
other  things,  the  Arizona  State  New 
Source  Review  (NSR)  rules  submitted  on 

April  1.  igaa 

On  October  22. 1980.  EPA  published  a 
notice  of  proposed  rulemaking  for  the 
NAP  since  revisions  were  submitted  on 
June  23  and  July  17, 1980.  The  October 
22, 1980  notice  supersedes  the  June  11 
and  October  30, 1979  notices  and 
supplements  the  January  10,  May  28,  and 
July  23. 1980  notices.  Therefore,  the 
January  10,  May  28.  July  23.  and  October 
22, 1980  notices  should  be  used  as  a 
reference  in  reviewing  today's  action. 

Siq^Iemental  Revisions 

On  April  1, 1980.  the  State  submitted 
as  SEP  revisions  amendments  to  its 
Rules  and  Regulations  for  Air  Pollution 
Control  On  July  23. 1980,  EPA  proposed 
action  on  those  rules  related  to  New 
Source  Review  (NSR).  However,  in  that 
proposal  EPA  inadvertentiy  did  not 
propose  action  on  Rule  R9-3-101  JV.  No. 
Ill,  the  definition  of  "significance 
levels."  This  definition  is  important  to 


the  administration  of  many  provisions  in 
Arizona's  NSR  rules,  and  its  inclusion  in 
today's  final  rulemaking  is  necessary  to 
preserve  the  meaning  and  intent  of  these 
provisions.  Since  the  public  has  had 
adequate  opportunity  to  comment  on 
Arizona's  NSR  rules  which  use  the  term. 
EPA  finds  that  for  good  cause  additional 
notice  and  comment  on  this  definition  is 
unnecessary. 

On  July  17. 1980.  the  State  submitted 
an  SIP  revision  which  included  the 
renumbering  of  several  definitions.  EPA 
also  finds  that  for  good  cause  additional 
notice  and  comment  on  the  following 
renumbered  definitions  is  unnecessary 
since  they  are  not  substantive  changes: 

R9-3-101— Definitions:  A..  Nos.  73.  74. 
75.  83.  88.  87.  88,  9a  91.  94.  98.  99.  lOft 
113, 119. 120.  and  124. 

It  should  be  noted  that  the  State 
submitted  an  SIP  revision  requesting  an 
extension  to  the  CO  attainment  date  for 
the  Maricopa  County  Urban  Planning 
Area  on  October  30. 1980.  That  revision 
is  not  addressed  in  today's  final 
rulemaking  notice,  however,  EPA 
proposed  approval  of  the  extension 
request  in  a  recentiy  published  Federal 
Register  notice. 

Public  Comments 

During  the  public  comment  period. 
EPA  received  comments  from  the 
Maricopa  County  Healdi  Department. 
Maricopa  Association  of  Governments, 
Arizona  Public  Service  Company,  and 
Arizona  Department  of  Health  Services 
(ADHS).  Comments  received  are 
specifically  identified  and  responded  to 
in  EPA's  Public  Comment  Technical 
Support  Document  (contained  in 
Document  File  NAP-AZ-1  at  the  EPA 
library  in  Washington,  D.C  and  the 
Region  9  Office). 

EPA  Actions 

Introduction 

The  criteria  used  in  EPA's  review  are 
detailed  in  the  General  Preamble  and 
four  supplements  referenced  in  the 
notice  of  proposed  rulemaking. 

While  EPA's  evaluation  of  die  NAP 
for  ozone  includes  use  of  "Control 
Technique  Guidelines"  ("CTG's") 
documents  as  a  "presumptive  norm,"  the 
states  may  adjust  the  recommended 
controls  or  develop  requirements  which 
are  not  based  on  the  CTG's,  provided 
that  they  submit  information  supporting 
their  decisions. 

It  should  be  noted  that  action  may  be 
taken  on  a  portion  of  the  NAP  for  a 
specific  pollutant  Therefore,  a  portion 
of  the  NAP  may  be  adequate  for  one 
pollutant  but  inadequate  for  others.  It  is 
EPA's  policy  to  take  final  action  on  all 
portions  of  the  NAP  for  each  pollutant 


As  a  residt  this  notice  contains  a  series 
of  actions  for  each  pollutant  and  for 
each  portion  of  the  NAP  rather  than  a 
single  action.  One  of  the  following  three 
actions  may  be  taken  for  each  portion  of 
the  NAP: 

1.  Disapproval  where  deficiencies  are 
of  such  magnitude  as  to  significanUy 
interfere  with  the  basic  objective  of  the 
NAP:  or 

2.  Approval  where  the  portion  of  the 
NAP  under  consideration  meets  all 
requirements:  or 

3.  Approval  with  conditions  where 
deficiencies  exist  but  where  the  effect 
of  the  deficiency  is  not  judged  to  be 
major  and  the  Stete  has  agreed  to  take 
those  steps  necessary  to  correct  the 
deficiency.  In  this  case,  it  is  EPA's 
understanding  that  the  State  will 
proceed  expeditiously  to  correct  the 
noted  deficiency  by  certain  dates. 

For  further  information,  see  the 
supplements  to  EPA's  General  Preamble. 

EPA's  final  actions  on  the  Maricopa 
County  Urban  I%nning  Area  NAP  are 
described  below  and  are  based  on  the 
proposed  rulemaking  notices,  the 
supplemental  revisions  submitted  by  the 
State  and  the  public  comments  received 
by  EPA. 

Approved  Portions  of  the  NAP 

EPA  is  taking  final  action  under 
Section  172  of  the  Clean  Air  Act  to 
approve  Rules  33  and  34  since  they 
provide  emission  limits  necessary  to 
insure  attainment  of  the  NAAQS. 

As  proposed  in  the  May  28  and 
October  22, 1980  notices.  EPA  is  taking 
final  action  imder  Part  D  of  the  Clean 
Air  Act  to  approve  the  following 
portions  of  the  Maricopa  County  Urban 
Plaiming  Area  NAP:  emission  inventory, 
modeling,  emission  reduction  estimates, 
attainment  provision  (except  TSP). 
reasonable  further  progress,  legally 
adopted  measures,  emission  growdi. 
annual  reporting,  resources,  public  and 
government  involvement  and  public 
hearing.  Although  EPA  is  approving  the 
NAP  for  CO.  it  should  be  noted  tiiat  the 
CO  control  strategy  is  not  adequate  to 
attain  the  standard  by  1982.  An 
extension  request  indicating  atteiiunent 
by  1987  has  been  submitted  and 
proposed  for  approval  in  a  separate 
Federal  Register  notice. 

Conditionally  Approved  Portions  of  the 
NAP 

As  proposed  in  the  May  28  and 
October  22. 1980  notices,  the  following 
portions  of  the  Maricopa  County  Urban 
Plaiming  Area  NAP  contain  minor 
deficiencies  and  the  State  has  provided 
assurances  to  correct  these  deficiencies: 
Atteinment  provision  (TSP  only)  and 


19328  Federal  Register  /  Vol.  47,  No.  87  /  Wednesday,  May  5.  1982  /  Rules  and  Regulations 


permit  program.  Therefore.  EPA  is 
taking  final  action  to  conditionally 
approve  these  portions  of  the  NAP. 

The  material  required  to  satisfy 
conditions  of  approval  must  be 
submitted  as  an  SIP  revision  as 
sp^ciBed  below: 

New  Source  Review 

By  August  3, 1982,  the  NSR  rules  must 
be  revised  to  meet  the  requirements  in 
EPA's  amended  regulabons  for  NSR  (45 
FR  31307.  May  13, 1980  and  45  FR  52676. 
August  7. 1980). 

Total  Suspended  Particulate 

By  August  3. 1982,  the  State  must 
submit  a  schedule  for  the  development, 
adoption,  and  implementation  of  those 
measures  necessary  for  attainment  of 
the  particulate  standards. 

Final  Action  on  the  NAP    ' 

As  described  in  the  May  28  and 
October  22. 1980  notices,  only  minor 
deficiencies  remain  in  the  Maricopa 
County  NAP.  Therefore,  EPA  is  taking 
final  action  today  to  conditionally 
approve  the  overall  NAP  with  respect  to 
Part  D.  As  a  result,  the  current 
prohibition  on  construction  of  certain 
sources  in  the  Maricopa  County  Urban 
Planning  Area  is  no  longer  in  effect 

In  those  areas  for  which  the  State  has 
submitted  approvable  or  conditionally 
approvable  NAPs  in  accordance  with 
the  requirements  of  Part  D  of  the  Clean 
Air  Act,  EPA  has  a  responsibility  to  take 
final  action  as  soon  as  possible  in  order 
to  lift  the  construction  prohibition.  Since 
the  State  has  submitted  approvable  or 
conditionally  approvable  NAPs  for  the 
area  discussed  in  this  notice,  EPA  finds 
that  good  cause  exists  for  making  this 
action  immediately  effective. 

The  new  SIP  requirements  approved 
or  conditionally  approved  by  today's 
notice  are  an  addition  to  the  existing  SEP 
and  do  not  supersede  or  replace  the 
"old"  SIP  requirements  until  a  source 
comes  into  compliance  with  the  new 
requirements.  For  further  information, 
see  EPA's  General  Preamble. 

As  a  result  of  approval  of  certain 
portions  of  the  NAP,  EPA  is  taking  final 
action  to  rescind  the  following 
analogous  portions  of  40  CFR  Part  52: 

§  52. 129    Review  of  new  sources  and 
modifications  [paragraph  (f)  only]. 

§  52. 137   Employer  carpool  incentive 
program, 

§  52. 138   Bus /carpool  matching 
program. 

Regulatory  Process 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 


Analysis.  This  regulation  is  not  major 
because  it  approves  state  actions.  Tliis 
regulation  was  submitted  to  the  Office 
of  Management  and  Budget  for  review 
as  required  by  Executive  Order  12291. 

Under  the  Clean  Air  Act.  any  petitions 
for  judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
(60  days  from  today).  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Air  Pollution  control.  Ozone,  Sulfur 
oxides,  Nitrogen  dioxide,  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  I  certify  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
merely  approves  state  actions.  This 
action  imposes  no  new  requirements. 

Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State 
of  Arizona  was  approved  by  the 
Director  of  the  Federal  Register  on  July 
1, 1981. 

(Sec.  110. 129, 171  to  17a  and  301(a)  of  the 
Clean  Air  Act  as  amended  (42  U.&C.  7410. 
7429,  7501  to  750a  and  7601(a]]} 

Dated:  April  26, 1982. 
Anna  M.  Gonudi, 
Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEyENTATION  PLANS 

Subpart  D  of  Part  52  of  Chapter  I,  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

Subpart  D— Arizona 

1.  Section  52.120  is  amended  by 
adding  paragraphs  (c)(27),  (28).  (29),  and 
(32)  to  (45)  as  follows: 

§52.120    ktanttflcatton  of  plaa 


(27)  The  following  amendments  to  the 
plan  were  submitted  on  January  4, 1979 
by  the  Governor's  designee. 

(i)  Arizona  State  Rules  and 
Regulations  for  Air  Pollution  Control 

(A)  R-9-3-101.  A..  Nos.  2.  3,  29, 41.  53. 
55.  87,  8&  89. 81.  92. 95. 100  and  117;  R&- 
3-301,  paragraphs  D, ),  and  N;  R9-3^-306, 
paragraphs  D  and  J;  and  R9-3-307. 
paragraphs  C  and  E. 

(28)  The  following  amendments  to  the 
plan  were  submitted  on  January  18, 1979 
by  the  Governor's  designee. 


(i)  Maricopa  County  Bureau  of  Air 
Pollution  Control  Rules  and  Regulatioiis. 

(A)  Rule  33.  Storage  and  Handling  of 
Petroleum  Products. 

(29)  [Reserved] 
***** 

(32)  The  following  amendments  to  the 
plan  were  submitted  on  February  23, 
1979  by  the  Governor's  designee. 

(i)  Nonatainment  Area  Plan  for 
Carbon  Monoxide  and  Photochemical 
Oxidants,  Maricopa  County  Urban 
Planning  Area. 

(33)-{35)  [Reserved] 

(36)  The  following  amendments  to  the 
plan  were  submitted  on  July  3. 1979  by 
the  Governor's  designee. 

(i)  Revision  to  the  Nonattainment 
Area  Plan  for  Carbon  Monoxide  and 
Photochemical  Oxidants,  Maricopa 
County  Urban  Plaiming  Area. 

(37)-{38)  [Reserved] 

(39)  "The  following  amendments  to  the 
plan  were  submitted  on  November  8, 
1979  by  the  Governor's  designee. 

(i)  Nonattainment  Area  Plan  for  Total 
Suspended  Particulates,  Maricopa 
County  Urban  Planning  Area. 

(40)-{42)  [Reserved] 

(43)  'The  foUovsring  amendments  to  the 
plan  were  submitted  on  April  1. 1980  by 
the  Governor's  designee. 

(i)  Arizona  State  Rules  and 
Regulations  for  Air  Pollution  Control 

(A)  R9-3-101.  A..  Nos.  7.  27.  46,  52.  54. 
72,  73.  74.  81.  84.  85.  86,  88.  89,  92,  96,  97. 
98,  111,  117, 118.  and  122;  R9-3-301. 
paragraphs  B-1.  B-2,  C.  E.  F.  H.  I  J.  K. 
M.  N,  O,  P.  and  Q;  R9-3-302,  (except 
paragraphs  D,  E,  and  I):  R9-3-303;  R9-»- 
306,  paragraphs  B-2,  C-1,  C-3,  and  C-5 
to  C-7.  E,  F,  G-1,  G-3,  G-4,  H.  and  I;  and 
R9-3-307.  paragraphs  A,  B,  D,  and  F. 

(44)  The  following  amendments  to  the 
plan  were  submitted  on  June  23, 1980  by 
the  Governor's  designee. 

(i)  Maricopa  County  Bureau  of  Air 
Pollution  Control  Rules  and  Regulations. 
(A)  Rule  34,  Organic  Solvents. 

(45)  The  following  amendments  to  the 
plan  were  submitted  on  July  17. 1980  by 
the  Governor's  designee. 

(i)  Arizona  State  Rules  and 
Regulations  for  Air  Pollution  Control. 

(A)  R-ft-3-101.  A..  Nos.  73.  74.  75,  83. 
86.  87,  88,  9a  91,  94,  98,  99, 100. 113, 119. 
120.  and  124;  R9-3-301,  paragraphs  A,  B- 
3.  G,  I.  J,  K.  L.  M.  N.  O,  P.  Q,  and  R;  R9- 
3-306,  paragraphs  A,  B-1,  B-3,  B-4,  C-2, 
C-4,  and  G-2;  and  R9-3-320,  paragraphs 
B  and  C. 

2.  Section  52.122  is  revised  to  read  as 
follows: 

r 

$52,122    ExtenaloiM. 

(a)  The  Administrator  hereby  extends 
for  2  years  the  attaiiunent  date  for  the 
national  primary  standards  for  sulfur 
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oxides  in  the  Maricopa.  Pima,  Central 
Arizona,  and  Southeast  Arizona 
Intrastate  Regions. 

(b)  The  Administrator  hereby  extends 
for  18  months  the  statutory  timetable  for 
submittal  of  the  plan  for  attainment  and 
maintenance  of  the  secondary  standards 
for  sulfur  oxides  in  the  Maricopa.  Pima. 
Central  Arizona,  and  Southeast  Arizona 
Intrastate  Regions. 

(c)  The  Administrator  hereby  extends 
to  July  31. 1977.  the  attainment  date  for 
the  national  primary  standards  for  sulfur 
oxides  in  the  Northern  Arizona 
Intrastate  Region. 

(d)  The  Administrator  hereby  extends 
to  December  31. 1982  certain  attainment 
dates  for  the  national  standards  for 
carbon  monoxide  (CO),  ozone  (O,),  and 
total  suspended  particulates  (TSP).  in 
the  following  areas: 

(1)  Maricopa  County  Urban  IHamiing 
Area  for  0»,  and  TSP. 

3.  Section  52.123  is  amended  by 
adding  paragraphs  (c)  and  (d)  reading  as 
follows:  1 1 

S  52.123    iiVpproval  status. 

(c)  With  the  exceptions  set  forth  in 
this  subpart  the  Administrator  approves 
the  plan  with  respect  to  Part  D,  Title  I  of 
the  Clean  Air  Act  as  amended  in  1977, 
for  the  nonattainment  areas  listed  in  this 
paragraph.  (1)  Maricopa  County  Urban 
Planning  Area  for  CO  and  TSP. 

(d)  With  the  exceptions  set  forth  in 
this  subpart  the  Administrator  approves 
the  plan  with  respect  to  Part  D,  Title  I  of 
the  Clean  Air  Act  as  amended  in  1977, 
for  the  nonattainment  areas  listed  in  this 
paragraph.  In  addition,  continued 
satisfaction  of  the  requirements  of  Part 
D  for  the  ozone  portion  of  the  State 
Implementation  Plan  (SIP)  depends  on 
the  adoption  and  submittal  by  January  1. 
1981,  of  reasonably  available  control 
technology  (RACT)  requirements  for 
sources  covered  by  Control  Technique 
Guidelines  (CTG's)  published  between 
January  1978  and  January  1979. 

(1)  Maricopa  County  Urban  Planning 
Area  for  Oi. 

4.  Subpart  D  of  Part  52  is  amended  by 
adding  S  52.124,  reading  as  follows: 

S  52.124    Part  D  conditional  approvaL 

(a)  The  following  portions  of  the 
Arizona  SIP  contain  deHciencies  with 
respect  to  Part  D  of  the  Clean  Air  Act 
which  must  be  corrected  by  meeting  the 
indicated  conditions  of  Part  D  plan 
approval. 

(1)  The  Maricopa  County  Urban 
Planning  Area  portion  of  the  Arizona 
SIP  is  approved  as  satisfying  Part  D 
requu^ments  provided  the  following 
conditions  are  met: 


(i)  For  carbon  monoxide,  ozone,  and 
total  suspended  particulate: 

(A)  By  August  3, 1982.  the  NSR  rules 
must  be  revised  to  meet  the 
requirements  in  EPA's  amended 
regulations  for  NSR  (45  FR  31307,  May 
13, 1980  and  45  FR  52676.  August  7, 
1980). 

(ii)  For  total  suspended  particulate: 


(A)  By  August  3, 1962.  the  State  must 
submit  a  schedule  for  the  development, 
adoption,  and  implementation  of  those 
measures  necessary  for  attainment  of 
the  particulate  standards. 

5.  In  f  52.131.  the  entries  for  Arizona 
are  revised  as  follows: 

952.131    Attainment  dates  tar  national 
standards. 


Air  quMy  oontnil  region  and 


TSP 


80b 


Central  Arizona  Intrasiaia 


Prtmaty       Secondaiy       Primaiy       Secondvy 


NO, 


CO 


Maricopa  InlrBstate: 

Maricopa  County   Uibwi  Planniq 
Area  Nonattainment  Anaa. 

Pnmninrtnr  ii«  liilniiiia •■ 

Mohave- Yuma  fcniastate « 

1  Arizona  Inkaalala a 


SoutheaK  Arizona  Inbaalala 

Santa  Cna  County 

Befnaindar  ol  intiaiMala^ 


■July  1975. 
•Jiiy  1977. 
•JJy  31.  1977. 
•May  31.  1977. 
•May31,  197S. 

«SS^;;J2??.2!22!"S!l2Ji?*.5'J?!5S  "•  P™«ribed  by  Vie  AdmMMatar 
apedfc  my  or  ttie  dala  prewded  ■  not  acceptaUe. 

«!!2^~??'"*'  fi^i**  *■  f*"  reourements  and  anainmant  dates  estalMied  mk* 
uean  Ar  Act  amendments  remem  otitgated  to  comply  with  Itioae  reauirenw>«t  t»  tw  a 
dates  are  aetou  at  40  CFR  52.131  (I9e0).  ».*i-=...».— oy  ■»  • 


twcauae  flia  plan  doea  not  pnMide  • 


110(aX2)(A)  prior  to  •»  1977 

The « 


(d)  E>ecember  31. 1982. 


6.  Section  52.136  is  revised  to  read  as 
follows: 

S  52.136    Control  Strategy:  CarlKMi 
monoxIdSL 

The  requirements  of  §  51.14  of  this 
chapter  are  not  met  because  the  plan 
does  not  contain  sufficient  measures  to 
provide  for  attainment  and  maintenance 
of  the  national  standards  for  carbon 
monoxide  in  the  Pima  Intrastate  Region 
as  expeditiously  as  practicable. 

7.  Section  52.137  is  amended  by 
removing  and  reserving  (a)(1)  and  by 
revising  paragraph  (b)  to  read  as 
follows: 

S  52.137    Emptoyercarpool  incentive 
program. 

(a)  •  •  • 

(1)  [Reserved] 
•        *        *        ♦        • 

(b)  This  section  is  applicable  within 
the  Greater  Tucson  area  in  the  Pima 
Intrastate  Air  Quality  Control  Region. 

8.  Section  52.138  is  amended  by 
removing  and  reserving  paragraphs 
(a)(1).  (c)(l)(i).  (c)(2)(i).  and  (c)(3)(i)  and 
by  revising  paragraphs  (b)  and  (d)(2).  to 
read  as  follows: 

952.136   Bus/earpod  matching  program. 

(a)  •  '  • 


(1)  [Reserved] 

(2)  •  •  • 

(b)  This  section  is  applicable  within 
the  Greater  Tucson  Area  in  the  Pima 
Intrastate  Air  Quality  Control  Region. 

(c) 

(1)  •  •  • 

(i)  [Reserved] 
(ii)  •  •  ♦ 

(2)  •  •  • 

(i)  [Reserved] 
(u)  •  •  • 

(3)  •  •  • 

(i)  [Reserved] 
(ii)  •  •  • 
(d)  •  •  • 


(2)  A  manual  or  computer  method  of 
matching  information  tiiat  will  have 
provisions  for  locating  each  applicant's 
origin  and  destination  within  a  grid 
system  in  the  urban  area  and  the  semi- 
rural  region  surrounding  the  Greater 
Tucson  Area  and  matching  applicants 
with  identical  origin  and  destination 
grids  and  compatible  work  schedules. 


952.139 

9.  Section  52.139  is  removed  and 
reserved. 

(FR  Ooc  n-UOn  PIM  S-4-tt  MS  aal 
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40CFRPart52 
[A-»-Fm.-190»-7] 

Approval  and  Promulgation  of 
implementation  Plane;  Santa  Bart>ara 
County,  CalHomia,  Nonattainment 
Area  Plan 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  final  rulemaking. 

summary:  On  September  5. 1980,  the 
Environmental  Protection  Agency  (EPA) 
published  a  notice  of  proposed 
rulemaking  for  the  South  Central  Coast 
Air  Basin  nonattainment  area  plan 
(NAP)  for  ozone  {0»).  carbon  monoxide 
(CO),  and  total  suspended  particulate 
matter  (TSP).  EPA  is  today  conditionally 
approving  the  South  Central  Coast  Air 
Basin  NAP  for  the  Santa  Barbtira 
County  nonattainment  areas. 
DATE  This  action  is  effective  on  May  5, 
1982. 

FOR  FURTHER  INFORMATKMH  CONTACT: 
David  Howecamp,  Acting  Director,  Air 
and  Hazardous  Materials  Division, 
Environmental  Protection  Agency, 
Region  9,  215  Fremont  Street,  San 
Francisco,  CA  94105,  Attn:  Douglas 
Grano  (415)  974-8222. 

A  copy  of  today's  revision  to  the 
California  State  Implementation  Plan 
(SEP)  is  located  at  The  Office  of  the 
Federal  Register.  1100  "L"  Street  NW.. 
Room  8401,  Washington,  D.C  2040& 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  18, 1979,  the  California 
Air  Resources  Board  (ARB)  submitted 
revisions  to  the  California  SIP  for  the 
South  Central  Coast  Air  Basin  including 
control  strategies  and  regulations  for  O*. 
CO.  and  TSP  for  Santa  Barbara  County. 
Additional  regulatory  revisions  were 
submitted  on  December  24, 1979  and 
May  1, 198a  by  the  ARB.  These 
revisions  comprise  the  NAP  and  are 
intended  to  provide  for  attainment  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  in  the  SanU  Barbara  County 
nonattainment  areas. 

On  September  5, 1980  (45  FR  58912). 
EPA  published  a  notice  of  proposed 
rulemaking  for  the  Santa  Barbara 
County  portion  of  the  NAP.  That  notice 
should  be  used  as  a  guide  in  revievdng 
today's  notice.  The  September  5, 1980 
notice  provides  a  description  of  the 
NAP,  summarizes  the  applicable  Clean 
Air  Act  requirements  into  14  criteria, 
compares  portions  of  the  NAP  to  those 
criteria,  and  proposes  to  approve  and 
conditionally  approve  portions  of  the 
NAP. 


Supplemental  Revisions 

The  September  5, 1980  notice 
proposed  to  approve  Rule  325,  "Storage 
of  Petroleum  and  Petroleum  Products," 
submitted  by  the  ARB  on  May  1, 1980. 
This  rule  was  submitted  on  October  23, 
1981  and  was  changed  to  clarify  its 
intent,  renumber  portions  of  the  rule, 
and  add  requirements  for  internal 
floating  roof  covers. 

The  September  5, 1980  notice  also 
proposed  to  conditionally  approve  the 
TSP  attainment  provision  portion  of  the 
NAP.  On  November  18, 1981.  the  ARB 
submitted  a  schedule  to  study 
nontraditional  TSP  sources  and  a 
commitment  to  implement  the  control 
measures  which  result  &om  the  study. 
This  action  satisfies  the  proposed 
condition  of  approval. 

EPA  has  determined  that  "good 
cause"  exists  (see  Administrative 
Procedure  Act,  5  U.S.C.  553(b))  to 
approve  the  above  items  without 
providing  further  notice  and  opportunity 
to  commenL  EPA  has  already  provided 
opportunity  to  comment  on  the 
substance  of  these  items  which  were 
addressed  in  the  September  5, 1980 
proposal  notice.  Additional  comment 
would  serve  no  practical  purpose  since 
these  revisions  merely  satisfy  certain 
conditions  of  approval  or  are  minor 
changes. 

Public  Comments 

During  the  public  conmient  period 
EPA  received  comments  from  8  public 
interest  groups  and  government 
agencies.  A  document  containing  the 
summarization  of  substantive  comments 
and  the  EPA  response  to  each,  entitied 
"EPA  Public  Comment  Technical 
Support  Document",  is  avaUable  for 
public  inspection  as  a  part  of  Document 
File  NAP-CA-23  at  tiie  EPA  library  in 
Washington.  D.C,  at  die  EPA  Region  9 
offices  in  San  Francisco,  CA  and  at  the 
other  file  locations. 

EPA  Actions 

The  criteria  used  in  EPA's  review  are 
detailed  in  the  General  Preamble  and 
four  supplements  referenced  in  the 
notice  of  proposed  rulemaking. 

While  EPA's  evaluation  of  the  NAP 
for  ozone  includes  use  of  "Control 
Technique  Guidelines"  ("CTG's") 
doamients  as  a  "preetmiptive  norm,"  the 
States  may  adjust  the  recommended 
controls  or  develop  requirements  which 
are  not  based  on  the  CTG's,  provided 
that  they  submit  information  supporting 
their  decisions. 

It  should  be  noted  that  action  may  be 
taken  on  a  portion  of  the  NAP  for  a 
specific  pollutant  or  rule.  Therefore,  a 
portion  of  the  NAP  may  be  adequate  for 


one  pollutant  but  inadequate  for  others. 
Further,  a  rule  may  be  adequate  under 
section  110,  but  inadequate  under 
section  172  or  173  of  the  Act  EPA's 
policy  is  to  take  final  action  on  all 
portions  of  the  NAP  for  each  pollutant 
Therefore,  this  notice  contains  a  series 
of  actions  for  each  pollutant  and  for 
each  portion  of  the  NAP  rather  than  a 
single  action.  The  following  three 
actions  are  possible  for  each  portion  of 
the  NAP. 

1.  Disapproval  where  deficiencies  are 
of  such  magnitude  as  to  significantiy 
interfere  with  the  basic  objective;  or 

2.  Approval  where  the  portion  of  the 
NAP  under  consideration  meets  all 
requirements;  or 

3.  Approval  with  conditions  where 
deficiencies  exist  but  where  the  effect 
of  the  deficiency  is  not  judged  to  be 
major  and  where  the  State  has  agreed  to 
take  those  steps  necessary  to  correct  the 
deficiency.  In  this  case,  it  is  EPA's 
understanding  that  the  State  will 
proceed  expeditiously  to  correct  the 
noted  deficiency  by  certain  dates. 

For  further  information,  see  the 
supplements  to  EPA's  General  Preamble. 

EPA's  final  actions  on  the  NAP  for  the 
Santa  Barbara  County  nonattainment 
areas  for  Oi.  CO,  and  TSP  are  described 
below  and  are  based  on  the  proposed 
rulemaking  notice  and  on  public 
comments  received  by  EPA. 

Approved  Portions  of  the  NAP  for  Santa 
Barbara  County 

EPA  is  taking  final  action  under 
section  110  of  the  Clean  Air  Act  to 
approve  the  following  rules  since  they 
provide  emission  limits  necessary  to 
insure  attainment  of  the  NAAQS:  rules 
316,  320,  321,  323,  325,  327,  and  329  to 
332.  EPA  is  also  taking  action  under 
section  172  of  the  Act  to  approve  rules 
316,  321,  325,  329,  330,  and  332  since  they 
satisfy  the  requirement  for  reasonably 
available  control  technology. 

As  proposed  in  the  September  5, 1980 
notice  and  as  discussed  in  the  Public 
Comment  Technical  Support  Dociunent 
EPA  has  determined  that  the  following 
portions  of  the  NAP  are  consistent  with 
Part  D  of  the  Clean  Air  Act.  Therefore 
EPA  is  taking  final  action  to  approve 
these  portions  of  the  NAP: 

Emission  inventory,  modeling, 
emission  reduction  estimates, 
attainment  provision,  reasonable  further 
progress,  emissions  growth,  annual 
reporting,  public  and  government 
involvement  resources,  and  public 
hearing  requirements. 
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Conditionally  Approved  Portions  of  the 
NAP  for  Santa  Barbara  County 

As  discussed  in  the  September 
proposal  and  the  Public  Comment 
Technical  Support  Document  the 
following  portions  of  the  NAP  contain 
minor  deficiencies  which  the  State  and 
Santa  Barbara  County  have  assured 
EPA  that  they  will  correct  EPA 
therefore  takes  final  action  to 
conditionally  approve  the  following 
portions  of  the  NAP:  legally  adopted 
measures  and  permit  program. 

The  material  required  to  satisfy  the 
conditions  of  approval  is  specified 
below  and  must  be  submitted  as  a  SIP 
revision: 

1.  By  July  6. 1982  the  New  Source 
Review  rules  must  be  revised  to  meet 
the  requirements  in  EPA's  amended 
regulations  for  NSR  under  section  173 
(45  FR  31307.  May  13, 1980  and  45  FR 
52676,  August  7, 1980). 

2.  By  July  6, 1982  the  cutback  asphalt 
rule  must  be  revised  so  it  does  not  allow 
for  indefinite  compliance  date 
extensions. 

Final  Overall  Action  on  the  NAP  for 
Santa  Barbara  County 

EPA  is  taking  final  action  under  Part 
D  of  the  Clean  Air  Act  to  conditionally 
approve  overall  the  Santa  Barbara 
County  portions  of  the  South  Central 
Coast  Air  Basin  NAP  for  C  CO.  and 
TSP.  As  a  result,  the  prohibition  on 
construction  of  major  new  and  modified 
sources  in  Santa  Barbara  Counfy  is  no 
longer  in  effect. 

Regulatoiy  PiooeH 

The  new  SEP  requirements  approved 
or  conditionally  approved  by  today's 
notice  are  an  addition  to  the  existing  SIP 
and  do  not  supersede  or  replace  the 
"old"  SEP  requirements  until  a  source 
comes  into  compliance  with  the  new 
requirements.  For  further  information, 
see  EPA's  General  Preamble. 

As  a  result  of  approval  of  certain 
rules,  EPA  is  taking  final  action  to 
rescind  the  following  analogous 
requirements  in  40  CFR  Part  52  for  Santa 
Barbara  County:  \l  52.252,  52.253,  52.255 
and  52.258. 

EPA  findfgbod  cause  to  make  the 
action  immediately  effective  since  it 
removes  the  construction  ban. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  approves  State  actions  and 
imposes  no  new  regulatory 
requirements.  This  regulation  was 
submitted  to  the  Office  ol  Management 


and  Budget  for  review  as  required  by 
Executive  Order  12291. 

Under  the  Gean  Air  Act  any  petitions 
for  judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
July  6, 1982.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  I  certify  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
merely  approves  state  actions.  This 
action  imposes  no  new  requirements  for 
the  sources  in  Ctdifomia. 

IncorpOTaticm  by  reference  of  the  State 
Implementation  Plan  for  the  State  of 
California  wa«  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1981. 
(Sees,  lia  129, 171  to  17a  and  301(a)  of  the 
Clean  Air  Act  as  amended  (42  U.S.C.  7410, 
7429,  7501  to  7508,  and  7601  (a))J 

Dated  April  22, 1982. 
Anne  M.  Gorsuch, 
Administrator. 

PART  52-APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  I^of  Part  52  of  Chapter  I  of 
Title  40  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

Subpart  F— Calif omia 

1.  Section  52.220.  paragraph  (c),  is 
amended  by  adding  subparagraphs 
(74)(ii),  {77)(u).  (103)(iii)  and  (105)  as 
follows: 

S  52.220    Identification  of  piaa 
***** 

(c)  *  •  • 

(74)  *  *  * 

(ii)  Santa  Barbara  Counfy. 

(A)  Rule  316. 


(77)*  *  " 

(ii)  The  South  Central  Coast  Air  Basin 
Control  Sti-ategy  (Chapter  17  of  the 
Comprehensive  Revision  to  the  State  of 
California  Implementation  Plan  for  the 
Attainment  and  Maintenance  of 
Ambient  Air  Qualify  Standards).  Those 
portions  of  the  South  Central  Coast  Air 
Basin  Control  Strategy  identified  by 
Table  17-1  "Location  of  Plan  Elements 
Which  Meet  Qean  Air  Act 
Requirements-Santa  Barbara  Counfy." 
together  with  the  rules  identified  below 


comprise  the  submitted  nonattainment 
area  plan.  The  remaining  portions  are 
for  informational  purposes  onfy. 

(A)  Santa  Barbara  County  APCD 
Rules  320,  321.  323,  327,  329  to  332,  201.C 
and  205.C  (exc^t  sul^>aragraph  bhA.). 

(103)  •  *  * 

(iii)  Santa  Barbara  Cotmfy  APCD. 
(A)  Rule  325. 


(105)  Schedule  to  study  Nontraditional 
Total  Suspended  Particulate  Sources 
and  commitment  to  implement  control 
measiues  necessary  to  provide  for 
attainment  submitted  on  November  18. 
1981  by  the  Governor's  designee. 

2.  Section  52.222.  paragraph  (b),  is 
amended  by  adding  subparagraph  (6).  as 
follows: 

§52.222    Extensioiw. 


(b)*** 

(6)  South  Cenb-al  Coast  Air  Basin. 

(i)  Santa  Barbara  Counfy 
nonattainment  areas  for  TSP.  O,  and 
CO. 
***** 

3.  Section  52JZ23,  paragraph  (b).  is 
amended  by  adding  sobperagrapdi  (6).  as 
follows: 

152.223    Approval  status. 
***** 

(b)*** 

(6)  South  Central  Coast  Air  Basin, 
(i)  Santa  Barbara  Counfy 
nonattainment  area  for  Oi.  CO  and  TSP. 

4.  Section  52.232.  paragraph  (a),  is 
amended  by  adding  subparagraph  (9).  as 
follows: 


§52.232    PartDconditioniii 

(a)  *  •  • 

(9)  Tlie  Santa  Barbara  Counfy 
nonattainment  areas. 

(i)  For  O,.  TSP,  and  CO  by  (90  days 
from  the  date  of  pubUcation  of  this 
notice). 

(A)  The  new  source  review  (NSl) 
rules  must  be  revised  to  meet  the 
requirements  in  EPA's  amended 
regulations  for  NSR  under  section  173  of 
the  Clean  Air  Act  (45  FR  31307,  May  13, 
1980  and  45  FR  52876.  August  7. 1980) 
and  submitted  as  an  SEP  revision. 

(ii)  For  O,  by  (90  days  from  the  date  of 
publication  of  this  notice),  a  revised 
cutback  asphalt  paving  materials  rule 
which  does  not  allow  {<x  indefinite 
compliance  date  extensions  and 
submitted  as  an  SIP  revision. 
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5.  Section  52.238  is  amended  by  the 
revision  of  the  tabular  entries  for  the 
"South  Central  Coast  Intrastate"  and 
"South  Coast  Air  Basin"  (46  FR  5979. 
January  21, 1981),  as  follows: 


§52.23«    AttaimiMnt  dates  lor  national 
standards. 


Poautam 


Air  quaMy  control  region  and 
nonattamment  area 


TSP 


SO, 


Prtmwy       Secondary       Primary       Secondaiy 


NO. 


CO 


O. 


Sou1^  Cental  Coast  Intrastate: 

Santa  Bart>ara  Cowity  Non-AQMA 
portion. 

Wa«t  vea  (40  CFR  81.30S) (>4 -. 

East  area (^  ~ 

San  Ltis  Obispo  County: ~~ 

Samas  VaDey-Q  Pomar  Es-    (d) 

Ueita  Planning  Area. 

Non-Salinas  Valley - „  M 

Moliopolitan  Los  Angeles  Iritrastate: 

Sout^  Coast  Air  Baam  (9CAB>- (h) 

Santa  Baitwa  County  AQMA  por-    (e) 

lion. 

Ventura  County  (mainlwid  portion)    (<) 

Nottfi  d  Southern  Lot  Padre* 
N.F.  txwndvy. 

South  01  Southern  Lot  Padres  N.F.    (>) 

botnlary. 
Channel  Islands  (other  than  SCAB    (e) 


(h)... 
(e)... 

(a)... 

(aj- 


(c).. 
(a).. 

(o(.. 


(c|.. 


(e) (a) (e). (h) O. 

(e) (at (a) (a) _..  ». 

(e> M (e) (e)._- (a). 

(a) (a» (e). (a) M- 

(at (h) (I) „  (9. 

(a) (e) (h) ». 

M <•)- (*) -  (*» 

(4 W (•).- (•> (»). 

(e) (a» W- (a) „..  (a). 


(8).. 

((•■ 


•JulylSTS. 
•  May  31,  1077. 


6.  Section  52.252  is  amended  by  the 
revision  of  the  introductory  text  of 
paragraph  (b)  and  the  removal  of 
subparagraphs  (b)(2)  as  follows: 

§  52.252    Control  of  degreasing 
operations. 

*        *        *        •        • 

(b)  This  section  is  applicable  in  the 
Sacramento  Valley,  San  Joaquin  Valley, 
and  San  Francisco  Bay  Area  Intrastate 
Air  Quality  Control  Regions  (the 
"Regions"),  as  described  in  40  CFR  Part 
81,  dated  July  1, 1979,  except  as  follows: 

7.  Section  52.253,  paragraph  (b),  is 
amended  by  adding  subparagraph 
(2)(iii),  as  follows: 

S  52.253    Metal  surface  coating  thinner  and 
reducer. 

***** 

(b)*  *  • 

(2)  *  *  * 

(iii)  This  section  is  rescinded  for  metal 
parts  coaters  that  are  subject  to  and  in 
full  compliance  with  Rule  330  submitted 
on  October  18, 1979,  in  the  Santa 
Barbara  County  APCD. 
***** 

8.  Section  52.255,  paragraph  (b),  is 
amended  by  removing  and  reserving 
subparagraphs  (l)(v)  to  (ix)  and  by 
adding  subparagraph  (3)(ix),  as  follows: 

S  S2.2SS    QasoHne  transfer  vapor  control 


(v)-(ix)  [Reserved] 

*        *        *        • 

(3)  *  *  * 

(ix)  Santa  Barbara  County  APCD. 


9.  Section  52.256,  paragraph  (b),  is 
amended  by  adding  subparagraph  (l](ii). 
as  follows: 

§52.256    Control  Of  evaporativi  losses 
from  tite  fUHng  of  veMcuiar  tanks. 

(b)  •  *  * 

(1)  •  *  * 

(ii)  Santa  Barbara  County  APCD. 


[FR  Doc  82-11860  Filed  5-«-8Z:  8:45  am) 
BHJJNQ  CODE  esaO-SO-M 


(b)* 
(1)* 


40  CFR  Part  52 
[A-6-FRL-2053-«l 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Mexico 
Plan  for  Nonattalnment  Areas 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTKMC  Final  rule. 

summary:  This  action  approves 
revisions  to  the  State  Implementation 
Plan  (SIP)  for  both  the  primary  and 
secondary  sulfur  dioxide  (SOt) 
standards  for  Grant  County,  New 
Mexico,  EPA  propose  approval  of  the 
revised  plan  in  the  December  17, 1981 
issue  of  the  Federal  Register  (at  46  FR 


61491).  These  revisions  include  changes 
to  Regulation  652  which  primarily  affect 
emission  limitations  for  the  Chino  Mines 
Company  primary  copper  smelter  at 
Hurley,  New  Mexico.  Stack  emissions 
under  the  revised  plan  are  limited  by  the 
following:  an  annual  average  emission 
rate;  a  median  annual  emission  level; 
and  a  series  of  3-hour  average  emission 
levels,  each  with  a  fixed  number  of 
allowable  cumulative  occurrences.  The 
allowable  frequency  and  emission  rate 
levels  of  these  occurrence  limits  are 
based  upon  a  statistical  analysis  of 
smelter  emissions  data  and  air  quality 
data  in  the  Hurley  area  of  Grant  County. 
EFFECTIVE  DATE!  Jime  4,1982. 
ADDRESSES:  Incorporation  by  reference 
material  is  available  for  inspection 
during  normal  business  hours  at  the 
following  locations: 
The  Office  of  the  Federal  Register.  1100 

L  St.,  N.W.,  Room  8401,  Washington, 

D.C. 
Environmental  Protection  Agency, 

Public  Information  Reference  Unit, 

Rm.  2922.  EPA  Library,  401  M  St., 

N.W.,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Brown,  SIP  Section, 
Environmental  Protection  Agency, 
Region  6,  Air  Branch,  1201  Elm  Street, 
Dallas.  Texas  75270,  (214)  787-2730. 
SUPPLEMENTARY  INFORMATION:  On  June 
22, 1981,  the  Governor  of  New  Mexico 
submitted  a  revised  Regulation  652 
(Non-Ferrous  Smelters — Sulfur).  On  May 
12, 1981  and  August  13, 1981,  the  New 
Mexico  Environmental  Improvement 
Division  submitted  a  revised  control 
strategy  demonstration  for  attainment  of 
the  primary  and  secondary  SOi 
standards  in  Grant  County  with  revised 
Regulation  652. 

Ln  the  December  17, 1981  issue  of  the 
Federal  Register,  EPA  proposed  to 
approve  the  revised  primary  and 
secondary  SOi  plan  for  Grant  County, 
solicited  public  comments  on  the 
Agency's  proposed  action,  and  notified 
the  public  of  the  availability  of  EPA's 
evaluation  report. ' 

A  comment  was  received  from  the 
Kennecott  Minerals  Company 
supporting  the  proposed  approval 
action.  A  comment  letter  wa4.also 
received  from  the  State  of  Connecticut, 
Department  of  Environmental  Protection 
(DEP)  asking  for  clarification  on  two 
aspects  of  the  statistical  control  strategy 
demonstration  of  attainment  submitted 
by  the  State  of  New  Mexico. 
Connecticut  DEFs  questions  and  our 
responses  follow: 


■  EPA  Re\iew  of  New  Mexico  State 
Implementation  Plan  Reviaioiu  of  Jime  22. 1961 
(Non.Fem>«M  Smelters),  August  1981. 
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Connecticiit  DEP  first  asked  for  an 
explanaiioa  of  why  dispersion  modeling 
was  not  used. 

EPA  Response — Use  of  dispersion 
modeling  to  assess  the  short  term  (3- 
hour  and  24-hour)  air  quality  impacts  of 
smelter  emissions  on  complex  terrain 
(terrain  hi^er  than  stack  height)  is 
complicated  first  by  the  difficulty  in 
selecting  representative  emission  rates 
for  the  highly  variable  emissions  from 
the  smelter  (emissions  can  vary  an  ordCT 
of  magnitude  or  more  during  a  given 
hour).  The  second  complication  is  that 
despite  the  need  for  a  refined  complex 
terrain  dispersion  model  for  situations 
like  the  smelter  in  Grant  County,  such  a 
model  has  not  yet  been  developed.  Hie 
lack  of  very  extensive  data  bases  and 
basic  knowledge  concerning  the 
behavior  of  atmospheric  variables  in  the 
vicinity  of  complex  terrain  presents  a 
considerable  obstacle  to  the  solution  of 
such  problems  and  development  of  a 
refined  model  New  Mexico  chose  to  use 
a  statistical  approach,  originally 
developed  for  Arizona  smelters  using  a 
year  of  actual  air  quality  and  emission 
data,  as  a  more  representative  method 
than  dispersion  modeling  to  account  for 
the  variable  emissions  and  the  complex 
terrain  dispersion  at  the  smelter  in 
Grant  County.  EPA  published  technical 
criteria  for  using  such  techniques  in  the 
December  17, 1981  Federal  Register.  EPA 
considers  the  New  Mexico  statistical 
analysis  an  acceptable  alternative  to 
dispersion  modeling  for  the  Grant 
County  situation. 

Connecticut  DEP  also  asked  why  the 
New  Mexico  statistical  analysis  is 
called  "multipoint"  since  only  one 
source  is  taken  into  account 

EPA  Response — ^The  New  Mexico 
analysis  is  called  multipoint  rollback 
because  the  emission  limits  established 
for  the  smelter  are  a  series  of  3-hour 
average  emission  levels,  each  with  a 
fixed  number  of  allowable  cumulative 
occurrences,  instead  of  a  single  3-hour 
limit  never  to  be  exceeded.  The  series  of 
levels  and  allowable  occurrences  define 
an  allowable  emissions  profile,  which 
ensures  attainment  of  the  SOi 
standards. 

Statistical  Demonstration 

The  New  Mexico  approach  relies  on  a 
statistical  calculation  of  the  probability 
that  high  emissions  will  coincide  with 
poor  dispersion  conditions  to 
demonstrate  that  the  national  ambient 
air  quality  standards  (NAAQS)  will  be 
attained  and  maintained.  Although  the 
NAAQS  for  SOi  is  not  expressed  in 
probabilistic  terms,  EPA  recognizes  that 
whenever  an  emission  limit  is  set  there 
is  always  some  probability  that  the 
standards  may  be  violated  even  though 


the  limit  is  met  EPA  believes  that  in 
evaluating  the  adequacy  of  a  control 
strategy  based  on  a  statistical  analysis, 
it  is  appropriate  to  accept  a  probability 
of  violation  that  is  sufficiently  low. 

New  Mexico  has  provided  estimates 
of  the  probability  of  violation  under  the 
revised  control  strategy.  These 
estimates,  and  EPA's  evaluation  of 
them,  are  contained  in  the  docket  Based 
on  this  analysis  and  on  the  factors 
discussed  in  the  Federal  Register 
proposal  EPA  believes  that  in  this  case 
the  New  Mexico  control  strategy 
projects  an  acceptable  probabihty  of 
attainment 

EPA  wishes  to  emphasize,  however, 
that  today's  action  does  not  imply  that 
any  actual  violations  of  the  NAAQS  will 
be  acceptable.  Today's  action  indicates 
only  that  EPA  believes  the  chance  of  a 
violation  is  acceptably  low. 

Actum 

EPA  approves  tiie  SIP  revisions  for  tiie 
primary  and  secondary  Sd  standards  in 
Grant  County,  NM  submitted  by  the 
Governor  on  June  22, 1981  and 
supplemented  on  May  12, 1981  and 
August  13, 1981. 

Regulatory  Process 

Pursuant  to  the  provisions  of  5  U5.C 
e05{b),  I  certify  that  SIP  approvals  do 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  (See  46  FR  8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  die 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  today).  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).)     . 

Not*. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
New  Mexico  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1, 1981. 

This  notice  is  issued  under  the 
authority  of  Section  110  of  the  Clean  Air 
Act  as  amended.  42  U.S.C  7410. 

list  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide, 
Hydrocarbons. 


Dated:  April  28, 1982. 
Anne  M  Gonw^ 
Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  1,  Title  40,  of  the 
Code  of  Federal  Regulations  is  amended 

as  follows: 

Subpart  GG— New  Mexico 

1.  Section  52.1620,  paragraph  (c)  is 
amended  by  adding  new  paragraph  (27) 
as  follows: 


952.1620    [ 


II 


(c)  *  •  • 

(27)  Revisions  to  Regulati<Hi  652.  Non- 
Ferrous  Smelters — SuHur,  submitted  by 
the  Governor  on  June  22, 1981.  A  revised 
sulfur  dioxide  control  strategy 
demonstration  for  Grant  County  based 
on  the  revised  Regulation  652  was 
submitted  by  the  New  Mexico 
Environmental  Improvement  Division  on 
May  12, 1981  and  August  13, 1981. 

$52.1624    insBerved] 

2.  Section  52.1624  is  removed  and 
reserved. 

(FR  Doc.  ca-UZ»  rdad  S-4-12:  MB  m4 
BaXMQCOOEl 


40CFRPvt52 
(A-7-FRL-2096-1] 

Approval  and  Promulgation  of 
Implementation  Plan:  New  Mexicoc 
Lead  Plan 

AQENCV:  Environmental  Protection 

Agency  (EPA). 

ACnOK  Final  rulemaking. 

summary:  As  required  by  Section 
110(a)(1)  of  the  Qean  Air  Act  and  the 
October  5, 197a  (43  FR  46246) 
promulgation  of  national  ambient  air 
quality  standards  (NAAQS)  for  lead,  the 
State  of  New  Mexico  has  submitted  a 
State  Implementation  Plan  (SIP)  for  lead. 
This  action  approves  the  Sff  which 
provides  for  attaimnoit  and 
maintenance  of  the  national  ambient  air 
quaUty  standards  for  lead  in  all  areas  of 
the  State  except  Anapra,  New  Mexico. 
Anapra  will  be  addressed  in  a  future 
rulemaking. 

EFFECTIVE  DATE:  This  action  will  be 
effective  July  6,  1982.  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

ADDRESSES:  Written  comments  should 
be  sent  to  John  Hepola,  Chief,  State 
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Programs  Section.  (6AW-AP)  1201  Elm 
Street.  Dallas,  Texas  75270.  Copies  of 
the  plan,  the  public  hearing  minutes,  and 
the  technical  support  memo  which 
explain  EPA's  actions  are  available  for 
public  review  at  the  following  locations: 
Air  Quality  Bureau,  State  of  New 

Mexico,  Environmental  Improvement 

Division,  P.O.  Box  968,  Santa  Fe,  New 

Mexico  87503; 
Environmental  Protection  Agency, 

Region  VI,  Library.  1201  Elm  Street. 

Dallas.  Texas  75270: 
EPA.  PubUc  Information  Reference  Unit, 

Library,  Room  2922,  PM  213, 401  M 

Street,  SW.,  Washington,  D.C.  20460; 
The  Office  of  the  Federal  Register,  Room 

8401. 1100  L  Street,  NW.,  Washington. 

D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Hepola  at  (214)  767-2742  or  FTS 
729-2742. 

SUPPLEMENTARY  INFORMATION:  On 
October  5, 1978,  the  national  ambient  air 
quality  standards  for  lead  were 
promulgated  by  EPA  (43  FR  46246).  Both 
the  primary  and  secondary  standards 
were  set  at  a  level  of  1.5  micrograms  of 
lead  per  cubic  meter  of  air  (/ig  lead/m') 
averaged  over  a  calendar  quarter.  As 
required  by  Section  110(a)(1)  of  the 
Clean  Air  Act  (CAA),  all  States  must 
submit  a  SIP  which  will  provide  for 
attainment  and  maintenance  of  these 
standards.  New  Mexico  has  developed 
and  submitted  such  a  SIP. 

The  general  requirements  for  a  SIP  are 
outlined  in  Section  110(a)(2)  of  the  Clean 
Air  Act  and  EPA  regulations  40  CFR  51, 
Subpart  B.  Specific  requirements  for 
developing  a  lead  SIP  are  outlined  in  40 
CFR  Part  51.  Subpart  E.  These 
provisions  require  the  submission  of  air 
quahty  data,  emission  data,  air  quality 
modeling,  a  control  strategy,  a 
demonstration  that  the  NAAQS  will  be 
attained  within  the  time  frame  specified 
by  the  CAA,  and  provisions  for  ensuring 
maintenance  of  the  NAAQS.  EPA  has 
evaluated  this  plan  by  comparing  it  to 
the  requirements  for  an  approvable  SIP. 
as  set  forth  in  the  above  mentioned 
regulations. 

Description  of  the  New  Mexico  SEP 

On  May  19, 1980,  the  Governor  of  New 
Mexico  submitted  to  EPA,  the  States' 
SIP  for  attainment  and  maintenance  of 
the  NAAQS  for  lead.  Before  the  State 
submitted  a  SIP  to  EPA,  it  held  a  public 
hearing  on  March  26. 1980.  The  plan 
does  not,  in  itself,  contain  a  regulation 
for  the  review  of  new  sources  of  lead 
emissions,  as  required  by  40  CFR  51.18. 
However,  in  a  letter  to  ^A  dated 
February  10, 1982  the  State  clarified  that 
it  intends  to  review  new  lead  sources 
and  modificatioas  of  existiitg  lead 


sources  under  its  existing  new  source 
review  regulation.  No.  702.  Further,  the 
State  has  the  authority  and  intends  to 
subject  to  this  review,  any  new  or 
modified  point  source  which  has  the 
potential  to  emit  five  tons/year  or  more 
of  lead. 

More  than  1.700  filters  fi-om  hi-volume 
particulate  monitors  have  been  analyzed 
since  1977.  Four  monitoring  sites,  two  in 
Albuquerque  and  two  in  Anapra, 
recorded  exceedances  of  the  NAAQS. 
The  exceedances  from  both  monitoring 
sites  in  Albuquerque  were  in  the  fourth 
quarter  of  1977  (2.39  and  2.40  ^g/m*) 
and  were  based  on  less  than  12  samples. 
However.  EPA  and  the  State  agree  that 
the  Federal  lead  phase-down  program 
will  be  sufficient  to  reduce  the 
exceedances  below  the  ambient  air 
quality  standards  by  1982. 

In  Anapra,  exceedances  were 
recorded  at  both  monitoring  sites  in  the 
fourth  quarter  of  1977  (2.47  and  1.65  ug/ 
m^),  at  one  site  in  the  first  quarter  of 

1978  (3.68  /ig/m')  and  the  first  quarter  of 

1979  (2.36  fig/m«).  The  ASARCO  smelter 
in  El  Paso,  Texas  is  vsrithin  a  few  miles 
of  Anapra  and  its  emissions  impact  on 
this  area  of  New  Mexico.  New  Mexico 
contends  that  attainment 
demonstrations  at  the  Anapra  sites  will 
depend  on  control  measures  applied  to 
the  ASARCO  facility.  EPA  Region  6  has 
reviewed  this  situation  and  agrees  the 
Anapra  sites  are  directly  influenced  by 
the  ASARCO  smelter  and  will  address 
this  issue  during  the  review  of  the  Texas 
Lead  SIP. 

The  plan  identifies  two  point  sources 
of  lead^— the  Kennecott  Prbnary  Copper 
Smelter  (Chino  Mines  Company)  in 
Hurley,  and  the  Phelps  Dodge  Primary 
Copper  Smelter  in  Playas.  Dispersion 
modeling  performed  at  these  point 
sources  showed  attainment  of  the  lead 
standard  around  the  sources. 

EPA's  Actloo 

EPA  has  evaluated  the  New  Mexico 
lead  SIP  and  has  determined  that  it 
meets  the  requirements  of  Section  110(a) 
of  the  CAA  and  40  CFR  Part  51  Subparts 
B  and  E.  EPA  believes  that  the  SIP  is 
adequate  to  attain  and  maintain  the  lead 
NAAQS  and  is,  therefore,  approving  it. 
EPA  finds  that  the  SIPs  that  have  been 
approved  for  other  NAAQS  contain 
regulations  that  satisfy  general 
regulations  not  specifically  mentioned  in 
this  lead  SIP  and  that  these  general 
regulations  can  be  incorporated  into  the 
lead  SIP. 

EPA  has  determined  that  this  SIP  is  of 
limited  impact  because  it  relies 
primarily  on  the  Federal  program  to 
reduce  lead  in  gasoline  and  approval  of 
the  Texas  SIP  to  attain  the  NAAQS  for 


lead.  Because  of  its  straight  forward 
nature,  EPA  does  not  anticipate  any 
adverse  or  critical  comments  and  is, 
therefore,  going  direcUy  to  final 
rulemaking  with  this  SIP.  The  pubhc 
should  be  advised  that  this  action  will 
be  effective  60  days  from  the  date  of  this 
notice.  However,  if  notice  is  received 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  conunents, 
this  action  will  be  withdrawn  and  two 
subsequent  notices  will  be  published 
before  the  effective  date.  One  notice  will 
withdraw  the  final  action  and  the  other 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  qonunent  period. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  Section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  this  date).  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  Section  307(b)(2).) 

Under  5  U.S.C.  605(b),  I  have  certified 
tht  SIP  approvals  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
New  Mexico  was  approved  by  the  Director  of 
the  Federal  Register  Office  on  July  1. 1981. 
(Sec.  110(a)  of  the  Clean  Air  Act  42  U.S.C. 
7410(a)) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control  Ozone,  Sulfur 
oxides.  Nitrogen  oxides.  Lead, 
Particulate  matter.  Carbon  monoxide, 
and  Hydrocarbons. 

Dated:  April  22. 1962. 
Anne  M.  Gonuch. 
Administrator. 

PART  52— APPROVAL  AND 
PROyULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  GG — New  Mexico 

Title  40,  Part  52  Subpart  GG— New 
Me.xico  of  the  Code  of  Federal 
Regulations  is  amended  to  include  the 
following: 

1.  Section  52.1620  is  amended  by 
adding  paragraph  (c](2e]  as  follows: 

S  52.1620    Menttfication  of  ptan. 
•        •        •        •        • 

(c)  *  •  • 

(26)  The  New  Mexico  Plan  was 
submitted  to  EPA  on  May  10, 1080,  by 
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the  Governor  of  New  Mexico  as  adopted 
by  the  New  Mexico  Improvement  Board 
on  May  9, 1980.  A  clarifying  letter  dated 
February  10. 1982  also  was  submitted. 

2.  Section  52.1630  is  amended  by 
adding  to  the  table  the  pollutant  "lead" 
in  a  new  column  in  the  table  as  follows: 

§  52. 1630    Attainment  dates  for  national 
stai 


T 


Air  Quality 


PoMutanl  oomroi  region 


Albuquecqje— Mid    Rio    GrwMte    Intn- 
ttale: 

a.  BemaMo  County 

b.  Remander  o«  AOCR- 

Anzooa — New  Mexico  Southern  Border 

Interstate: 

a  Grant  County 

b.  Remainder  of  AQCR 

El  Paso— laa  OAjcee  Alaniogordo  kv 
lerstate: 
a  Las  Ciuces 

b.  Anapra 

c.  Remainder  of  AQCn..»___. 

Four  Comers  Interstate: 

a  San  Juan  County 

b.  Remainder  o(  AOCR 

Norttwastem  Plains  Interstate.. 


Upper  Rio  Grande  Valley  Interslale- 

Pecos— Permian  Basin  Marstala: 

a  Eddy  and  Lea  Counties „_ 

b  Remainder  of  AQCR 

Souttiwestem     Mountains     Augustine 
Plaaia  Metsiate. 


h.  Contingent  Upon  Approval  of  Texas 
Lead  SIP. 

(FK  Doc  82-12338  rUed  S-l-«2;  8:46  am) 
BKUNQ  CODE  tSIO-SO-M 


40  CFR  Part  180 

[PP  1F2544/R419:  PH  FRL  2114-1J 

Tolerances  and  Exemptions  From 
Tolerances  for  Pesticide  Chemicals  In 
or  on  Raw  Agricultural  Commodittes; 
Chlorpyrifos 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  the  combined  residues  of 
the  insecticide  chlorpyrifos  and  its 
metabolite  in  or  on  com  fodder  and 
forage.  This  regulation  to  establish  the 
maximum  permissible  level  for  the 
combined  residues  of  the  insecticide  and 
its  metabolite  was  requested  by  Dow 
Chemical  Co. 

EFFECTIVE  DATE:  Effective  on  May  5. 
1982. 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency.  Rm. 


3708,  401  M  St.  SW..  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT 

Jay  Ellenberger,  Product  Manager  (PM) 
12.  Registration  Division  (TS-767C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  Rm. 
202,  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202.  (70a- 
557-2386). 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice  in  the  Federal  Register  of 
October  27. 1981  (46  FR  52416)  which 
announced  that  Etow  Chemical  Co..  P.O. 
Box  1706.  Midland,  MI  48640,  had 
submitted  pesticide  petition  1F2544  to 
the  EPA  proposing  that  40  CFR  180.342 
be  amended  by  increasing  the 
established  tolerances  for  the  combined 
residues  of  the  insecticide  chlorpyrifos 
[0,0-diethyl  0-(3,5.6-trichloro-2- 
pyridyl)phosphorothioate]  and  its 
metabolite  3,5,6-trichloro-2-pyridinol  in 
or  on  the  raw  agricultural  commodities 
com  fodder  and  com  forage  from  0.1 
part  per  million  (ppm)  to  10.0  ppm. 

No  comments  were  received  in 
response  to  this  notice  of  filing. 

The  scientific  data  reported  and  other 
relevant  material  have  been  evaluated. 
The  toxicological  data  considered  in 
support  of  the  tolerances  included:  A  2- 
year  rat  feeding/oncogenidty  study  and 
a  dog  feeding  study  with  a  no-observed- 
effect  level  (NOEL)  of  0.1  milligram 
(mg) /kilogram  (kg)  of  body  weight  (bw) 
per  day  based  on  RBC  cholinesterase 
activity;  a  mouse  oncogenicity  study 
which  was  negative  at  15  ppm  (highest 
dose);  and  a  mouse  teratology  study 
which  was  negative  at  25  mg/kg.  Studies 
on  delayed  neurotoxicity  and 
reproduction  showed  negative  potential. 
Based  on  the  2-year  chronic  rat  feeding 
study  with  a  NOEL  of  0.1  mg/kg  of  bw/ 
day,  and  using  a  safety  factor  of  10.  the 
acceptable  daily  intake  (ADI)  for 
humans  is  0.01  mg/kg  of  bw/day.  The 
theoretical  maximum  residue 
contribution  (TMRC)  in  the  human  diet 
from  these  tolerances  and  previously 
established  tolerances  for  residues  of 
chlorpyrifos  on  a  variety  of  raw 
agricultural  commodities  at  levels 
ranging  from  0.01  ppm  to  3.0  ppm  does 
not  exceed  the  ADI. 

The  metabolism  of  chlorpyrifos  is 
adequately  understood  for  this  use,  and 
an  adequate  analytical  method  (gas 
chromatography]  is  available  for 
enforcement  purposes.  No  regulatory 
actions  are  currently  pending  against 
continued  registration  of  chlorpyrifos. 
nor  are  there  any  other  relevant 
considerations  involved  in  establishing 
these  tolerances. 


Desirable  data  which  are  considered 
lacking  from  the  petition  include  a  2- 
generation  rat  reproduction  study  and  a 
teratology  study  in  a  second  species.  In 
a  letter  dated  February  11. 1982,  the 
petitioner  indicated  that  these  studies 
would  be  submitted  to  the  Agency  by 
June  1983.  The  petitioner  also  agreed  to 
voluntarily  delete  the  use  of  com  from 
the  label  should  the  studies  be  found  to 
exceed  the  risk  criteria  for  unreasonable 
adverse  effects. 

The  established  tolerances  for  meat, 
milk,  poultry,  and  eggs  are  adequate  to 
cover  secondary  residues  resulting  from 
this  use. . 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
sought  and  it  is  concluded  that 
establishment  of  these  tolerances  will 
protect  the  public  health;  therefore,  the 
tolerances  are  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  on  or  before  June  4, 
1982,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  be 
submitted  in  quintuplicate  and  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  cire  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
534. 94  Stat  1164.  5  U.S.C.  801-812),  the 
Administrator  has  determined  that 
regxilations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Effective  on:  May  5. 1982. 

(Sec  408(d)(2),  68  Stat.  512  (21  U.S.C 

346a(d)(2]) 

List  of  Subjects  in  40  CFR  Fart  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 
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Dated:  April  2a  1982. 
Edwin  L.  Johnson, 
Director,  Office  of  Pesticide  Programs. 

PART  180— TOLERANCES  AND 
EXEMPTIONS  FROM  TOLERANCES 
FOR  PESTICIDE  CHEMICALS  IN  OR  ON 
RAW  AGRICULTURAL  COMMODITIES 

Therefore,  40  CFR  180.342  is  amended 
by  increasing  the  established  tolerances 
for  com,  fodder  and  com,  forage  to  read 
as  follows: 


§180.342 
residiws. 


ChkKpyrffos;  tolerances  for 


ConviKxMes 


Parts  par 


Com,  lo(ldv„ 
Conv  loraga.. 


tOjO 
10i> 


(FR  Dob  aS-imB  Pllad 

nil  I  ma  mrf 


8:46  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

PubHc  HMltti  SarviM 

42  CFR  Part  110 

1 1  ■  II  lafc  **  -,-^ ^■■■■iiImmII 

iiwuui  MJinMnancg  virBMiimiom 

agency:  Public  Health  Service.  HHS. 
action:  Final  regulations. 


:  These  rules  amend  the  Public 
Health  Service  (PHS)  regulations  on 
health  maintenance  organizations 
(HMOs)  by  implementing  certain 
changes  made  by  the  Health 
Maintenance  Organization  Amendments 
of  1981.  The  provision  governing 
repayment  of  grant  funds  under  certain 
circumstances  is  also  amended.  In 
addition,  this  rule  amends  the 
requirements  for  the  award  of  loans  or 
loan  guarantees  to  qualified  HMOs  for 
the  acquisition  or  construction  of 
ambulatory  health  care  facilities  and  the 
acquisition  of  equipment  for  those 
fadlities  (Subpart  J]-  The  amendments 
to  Subpart  J  are  made  as  a  result  of 
public  comments  on  the  interim 
regulations  published  on  April  9, 1960. 
EFFECTIVE  DATE:  The  amendments  made 
by  this  document  are  effective  on  May  S. 
1982,  except  for  the  amendments  to 
S  110.1004  (see  die  heading  "Office  of 
Management  and  Budget  Clearance" 
imder  "Supplementary  Informatioo").  In 
addition,  the  Secretaiy  invites 
comments  on  a  number  of  specific 
issues,  as  described  below  under 


"Supplementary  Information."  These 
comments  should  be  submitted  to  Prank 
H.  Seubold.  Ph.D.,  at  the  address  set 
forth  below,  by  June  21, 1982. 
FOR  FURTHER  INFORMATION  CONTACT! 
Frank  H.  Seubold,  Ph.D.,  Director.  Office 
of  Health  Maintenance  Organizations, 
Park  Building— Third  Floor.  12420 
Parklawn  Drive,  Rockville,  Maryland 
20857,  301/443-4106. 

SUPPLEMENTARY  INFORMATION:  Subtitie 
F  of  Titie  IX  of  tiie  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L  97- 
35)  revised  and  extended  the  provisions 
of  Titie  XIII  of  d>e  Public  Healtii  Service 
Act  (the  Act),  as  amended.  Subtitie  F  is 
entitled  the  "Health  Maintenance 
Organization  Amendments  of  1981" 
(HMO  Amendments).  On  September  14. 
1981,  the  Department  published  a  Notice 
in  tiie  Federal  Register  (46  FR  45694] 
indicating  the  passage  of  the  HMO 
Amendments.  This  Notice  further 
indicated  that  to  the  extent  that  the 
regtdations  issued  by  PHS  on  HMOs  (42 
CFR  Part  110)  are  inconsistent  witii  Titie 
Xm,  as  amended,  the  provisions  of  Titie 
XIII  will  govern.  The  amendments  to  the 
regulations  promulgated  in  this 
document  make  the  changes  necessary 
to  place  the  regulations  (including 
Subparts  A  through  J]  in  conformity  with 
the  amended  Act  In  addition,  this  notice 
changes  the  requirement  in  §  110.211  for 
the  repayment  of  grant  funds,  a  revision 
unrelated  to  the  statutory  amendments. 
Finally,  this  nde  amends  the  PHS 
regidations  for  the  award  of  loans  or 
loan  guarantees  to  qualified  HMOs  for 
the  acquisition  or  construction  of 
ambulatory  health  care  facilities  and  the 
acquisition  of  equipment  for  those 
facilities  (Subpart  J).  Subpart  G,  wliich 
repeats  verbatim  the  statutory 
provisions  at  section  1311  of  the  Act,  42 
U.S.C  300e-ia  which  preempt  certain 
restrictive  state  laws  and  practices,  has 
been  deleted.  The  statutory  provisions 
remain  in  effect  Unlike  other  provisions 
of  the  HMO  Act  these  provisions  do  not 
call  for  implementing  regulations.  This 
deletion  has  no  significance  other  than 
avoidance  of  repetition. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  of  Delayed  Effective 
Date 

For  the  reasons  cited  below,  the 
Secretary  has  determined  that  public 
participation  in  rulemaking  prior  to  the 
issuance  of  these  regulations  is 
unnecessary  and  that  good  cause  exists 
for  making  these  regulations  effective  on 
May  6, 1082. 

With  the  exception  of  tiia  revision  to 
tlie  grant  repayment  requirement  the 
regulatory  changes  set  forth  as  final 
rulemaking  reflect  6md  incorporate 


statutory  changes.  In  many  instances, 
the  revisions  eliminate  provisions  that 
previously  were  requirements  for 
qualified  HMOs.  For  example,  an 
amendment  to  section  1301  of  the  Act 
eliminated  the  open  enrollment 
requirement.  Consequentiy,  the 
provision  for  an  open  enrollment  period, 
as  set  forth  under  S  110.108(c)  of  die 
former  regulations,  is  being  deleted  by 
this  notice.  Another  example  is  the  drug 
utilization  review  formerly  authorized 
by  section  1302(1)  of  the  Act  and 
repealed  by  the  recent  amendments. 
This  provision,  as  described  under 
§  110.103(c)  of  the  former  regulations,  is 
also  being  deleted  by  this  notice.  (An 
HMO  may  continue  to  undertake  this 
activity  despite  the  repeal  of  specific 
reference  to  it  from  the  statute  and 
regulations.)  Because  regulatory  changes 
such  as  these  simply  implement 
statutory  amendments  that  lessen  the 
burdens  imposed  on  qualified  HMOs, 
the  Secretary  has  determined  that  it  is 
unnecessary  to  obtain  public  comment 
prior  to  their  promulgation. 

In  other  instances,  the  revisions  add 
or  modify  regulatory  requirements  to 
conform  with  the  statutory  amendments. 
Because  these  changes  incorporate  the 
statutory  language  verbatim  and 
because  the  Secretary  believes  that  the 
regidations  should  be  consistent  with 
the'  statute  as  soon  as  possible,  the 
Secretary  has  determined  that  it  is 
unnecessary  to  delay  their  effective 
date.  To  the  extent  that  any  of  the 
statutory  amendments  may  be  subject  to 
different  regulatory  interpretations  (see, 
for  example,  item  1(7)  below),  the 
Secretary  intends  to  invite  public 
comment  through  a  notice  of  proposed 
rulemaking  to  be  issued  later.  The 
Secretary  intends,  in  that  notice  of 
proposed  rulemaking,  to  propose  further 
amendments  to  the  HMO  regulations  in 
Part  110  for  the  purpose  of  reducing 
regulatory  burdens  on  both  HMOs  and 
employers  offering  an  HMO  option  in 
their  employees'  health  benefits  plans. 

Because,  as  described  mor^  fully 
below,  the  amendment  to  the  grant 
repayment  provision  in  5  110.211  simply 
clarifies  the  requirement  for  repayment 
of  grant  funds  when  a  grant-assisted 
entity  becomes  a  for-profit  entity,  the 
Secretary  has  determined  that  no 
individual  or  entity  will  be  adversely 
affected  by  the  change.  In  fact,  as 
explained  below,  the  amendment  should 
benefit  HMOs  and  their  enroUees  by 
encouraging  private  sector  investment  In 
these  grant-assisted  entities.  For  these 
reasons,  the  Secretary  has  determined 
Aat  notice  and  public  ccmment  on  this 
amendment  and  a  delay  in  its  effective 
date  would  be  unneceeseuy. 
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The  amendments  to  Subpart ), 
regarding  assistance  for  acquisition  and 
construction  of  ambulatory  health  care 
facilities,  are  being  made  in  response  to 
public  comments  submitted  with  regard 
to  the  interim  regulations  published  on 
April  9, 1980  (45  FR  24352-7).  Because 
these  amendments  relieve  or  relax 
restrictions  set  forth  in  the  interim 
regulations,  no  delay  in  their  effective 
date  is  required,  except  for  the 
amendments  to  S  110.1004  (see  the 
heading  "Office  of  Management  and 
Budget  Clearance,"  below). 

Set  forth  below  is  a  discussion  of  the 
significant  amendments  to  the 
regulations. 

L  HMO  Amendments  of  1981 

1.  The  HMO  Amendments  of  1981 
repealed  requirements  regarding 
continuing  education  for  health 
professionals  who  contract  with  an 
HMO,  or  who  are  members  of  the 
HMO's  staff,  or  who  have  contracted 
with  an  individual  practice  association 
dealing  with  an  HMO.  Section  942  of 
Pub.  L.  97-35.  The  Secretary  has  deleted 
these  requirements  from  the  regulations. 
(See  §  110.101  definitions  of  "individual 
practice  association,"  "medical  group," 
and  "staff  of  the  HMO".)  In  addition, 
because  the  Secretary  understands  that 
Congress'  failiu^  to  delete  a  similar 
statutory  requirement  for  medical 
groups  dealing  with  HMOs  was 
inadvertent  he  is  deleting  that 
requirement  from  the  regulations  as 
well.  The  Secretary  believes  that  it 
would  be  inappropriate  to  require 
continuing  education  for  health 
professionals  who  are  associated  with  a 
medical  group  when  this  is  not  required 
for  professionals  dealing  with  the  HMO 
through  any  of  the  other  organizational 
arrangements  permitted.  WAOs  are 
«ncouraged  to  continue  to  provide 
continuing  education  where  appropriate 
and  in  the  best  interests  of  their 
enrollees. 

2.  Because  of  an  editorial  revision  to 
the  statute,  we  are  deleting  the  term 
"non-conforming  medical  group"  from 
§  110.101  and  S  110.104.  The  provision 
permitting  an  HMO,  in  specified 
circumstances,  to  provide  health 
services  through  medical  groups  that  do 
not  meet  the  "substantial  responsibility" 
requirement  in  the  definition  of  "medical 
group"  has  been  retained  in 
5ll0.104(a)(3}. 

3.  The  statute  requires  that  HMOs  fix 
their  health  services  payments  under  a 
community  rating  system.  The  definition 
of  "commimity  rating"  in  section  1302(8) 
of  the  Act  has  been  broadened  to  permit 
a  system  of  "community  rating  by 
class."  We  have  incorporated  the 
statutoiy  language  into  S  110.105(b).  The 


public  is  directed  to  the  Congress' 
conference  report  on  Pub.  L  97-35  for  an 
explanation  of  how  Congress 
understood  this  system  would  woric  See 
H.R.  Rep.  No.  208.  97th  Cong.  Ist  Sess., 
July  29. 1381.  pp.  812-14. 

4.  The  statutory  amendments  require 
at  section  1301(c)(8)  that  the  HMO  adopt 
arrangements  necessary  to  protect  its 
members  from  incurring  any  liability  for 
payment  of  fees  which  are  the  legal 
obligation  of  the  HMO.  Identical 
provisions  have  been  included  in 
Subpart  A  regulations  at  {  liai0e(a)(3). 
We  invite  public  suggestions  on  the 
substantive  issues  related  to  member 
protection. 

5.  Incorporated  into  these  revised 
regulations  are  the  significant  changes 
in  the  provisions  and  requirements  for 
Federal  grant  and  loan  support  adopted 
in  the  HMO  Amendments.  In  order  to  be 
eligible  for  a  feasibility,  planning  or 
initial  development  grant  the  entity 
must  have  received  a  grant  or  contract 
under  section  1303  (feasibility  studies) 
or  section  1304  (planning  and  initial 
development)  of  the  Act  during  or  before 
the  Federal  fiscal  year  1981.  The  HMO 
Amendments  eliminated  the  non-profit 
requirement  for  eligibility  for  loans, 
removed  a  limitation  on  which  for-profit 
HMOs  may  obtain  loan  guarantees,  and 
increased  the  maximum  aggregate 
amount  as  well  as  the  yearly 
disbursement  limitations  for  both  loans 
and  loan  guarantees.  In  addition,  a 
major  change  was  made  regarding  the 
interest  rate  applicable  to  loans  and 
loan  guarantees.  The  Amendments 
allow  the  Secretary  to  set  rates  of 
interest  for  each  disbursement  at  a  rate 
comparable  to  the  rate  of  interest 
prevailing  on  the  date  each 
disbursement  is  made  for  maricetablc 
obligations  of  the  United  States  of 
comparable  maturities,  adjusted  to 
provide  for  appropriate  administrative 
charges. 

6.  In  Subpart  I,  "Continued  Regulation 
of  HMOs  and  Other  Entities." 

S  110.9G4(d]  has  been  amended  to 
incorporate  the  statutory  provision  that 
the  Secretary  shall  provide  the  HMO 
with  an  opportunity  for  reconsideration 
of  a  decision  to  revoke  the  HMO's 
qualification,  including  at  the  HMO's 
election  a  fair  hearing.  We  will  publish 
administrative  procedures  and 
requirements  regarding  the 
reconsideration  process  at  a  later  date. 

7.  Section  1310  of  the  Act  as 
amended,  requires  that  every  two  years 
(or  such  longer  period  as  the  Secretary 
may  by  regulation  prescribe)  after  the 
date  an  HMO  becomes  a  qualified 
HMO,  the  HMO  must  demonstrate  to 
the  Secretary  that  it  is  qualified  within 
the  meaning  of  the  Act  We  have  not 


included  provisions  for  implementing 
this  requirement  in  this  document  since 
we  believe  this  activity  can  be 
implemented  within  the  current 
compliance  process. 

n.  The  Grant  R^Myment  Proviaioii 

Section  110.211  of  Subpart  B  explains 
the  effect  of  a  grantee's  change  from 
non-profit  to  for-profit  statiu.  Included 
in  this  document  is  an  amendment 
clarifying  that  the  Secretary  may.  foi 
good  cause,  waive  all  or  part  of  the 
amount  of  funds  repayable  to  the 
Secretary  upon  demand  when  this 
happens.  This  change  was  precipitated 
by  the  Department's  goal  to  provide 
incentives  for  private  investment  in 
HMOs,  which  goal  is  more  important  to 
achieve  due  to  the  reduced 
authorization  levels  for  financial 
assistance  enacted  by  the  HMO 
Amendments  of  1981.  It  has  become 
apparent  that  private  financing  may  in 
many  cases  be  more  readily  available  to 
HMOs  if  (1)  the  HMO  is  for-profit  and 
(2)  the  Federal  government  is  willing  to 
forgive  or  reduce  the  repayment  of  grant 
funds.  Section  110.211  has  thus  been 
changed  to  show  clearly  that  the 
Secretary  may  waive  repayment  of  all  or 
part  of  the  grant  funds  upon  conversion. 
The  Department  has  developed  a  policy 
statement  on  the  methodology  that  the 
Secretary  will  use  to  determine  the 
amount  of  funds  repayable  to  the 
Federal  government  This  policy 
statement  can  be  obtained  by  writing  to 
the  Director.  OHMO,  at  the  address 
listed  above,  tmd  we  invite  public 
comment  on  the  substantive  issues 
involved. 

DL  Subpart  J:  Loans  and  Loan 
Guarantees  for  Acquisition  and 
Construction  of  Ambulatory  Health  Caie 
Facilities 

On  April  9, 1980,  interim  regulations 
were  published  in  the  Federal  Register 

(45  FR  24352-7)  and  designated  as  42 
CFR  Part  110,  Subpart  J.  These  interim 
regulations  implemented  a  new  section 
1305A,  42  U.S.C  300e-4a,  that  authorizes 
the  Secretary  to  make  and  guarantee 
loans  to  qualified  HMOs  for  the 
acquisition  and  construction  of 
ambulatory  health  care  facilities  and  for 
the  acquisition  of  equipment  for  those 
facilities.  Interested  persons  were  given 
an  opportunity  to  submit  comments 
concerning  these  regulations  by  June  9, 
1980.  Sixty  persons  submitted  comments 
on  the  interim  regulations:  twenty-five 
letters  were  received  on  or  before  the 
close  of  the  conmient  period  and  thirty* 
five  were  received  following  it  All 
comments  were  considered  in 
developing  the  final  regulations. 
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The  comments  received,  responses 
thereto,  and  the  changes  in  the  Subpart  J 
interim  final  regulations  are  summarized 
in  the  Appendix  to  this  document. 

Executive  Order  12291.  Federal 
Regulation 

The  Department  of  Health  and  Human 
Services  has  determined  that  this  is  not 
a  major  rule  for  the  purposes  of 
Executive  Order  12291,  Federal 
Regulation,  because  it  will  not  result  in 
(1)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  A  major 
increase  in  cost  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies  or  geographic 
regions,  or  (3]  Significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  Department  of  Health  and  Human 
Services  certifies  that  these  regulations 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities, 
including  HMOs,  small  businesses, 
small  organizational  units,  and  small 
governmental  jurisdictions.  In  fact,  the 
amendments  to  the  regulations  relieve 
or  relax  previous  restrictions  (see.  for 
example,  the  discussion  on  loans  and 
loan  guarantees  for  acquisition  and 
construction  of  ambulatory  health  care 
facilities)  and  should  benefit  HMOs  and 
their  enroUees  by  encouraging  private 
sector  investment  (see,  for  example,  the 
discussion  on  the  grant  repayment 
provision). 

Office  of  Management  and  Bucket 
Clearance:  Reporting  and 
Recordkeeping  Requirements 

The  Department  is  required  to  submit 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  sections 
of  the  regulations  which  deal  with 
reporting  or  recordkeeping 
requirements.  The  following  is  a  status 
report  on  those  sections  of  the 
regulations  subject  to  OMB  clearance. 

A.  Requirements  Already  Approved. 


CMS  No. 

FsmmtaUk  dKlanra  42  CFR 

0997-0093 

Apr.  27. 

110.10«<ct(1). 

1962. 

Raponkig  and  dtactosure  (Na- 

torti    Data    Rapoomg    Ra- 

qiAamanlii         42         CFR 

110.108(0). 

0037-0022 

Da 

42  CFR  110.303 

Planning   and   Wlial    (lev«<0(>- 

0937-0013 

Oa 

mam  42  CFR  110.403  and 

*2CF^^)0A0*. 

Applcalion  tor  HMO  quaMca- 

Hon  and  loan  aaaialanea  42 
CFR  1iaS04  and  42  CFR 
110.004. 


OMBNOl 


0997-0103 


Da 


B.  Requirement  for  Which  OMB 
Approval  Is  Being  Requested.  In 
addition,  S  110.1004  will  be  submitted  to 
OMB  for  their  review  and  clearance. 
Unlike  other  provisions  in  these  final 
rules,  the  amendments  to  9  110.1004  will 
not  become  effective  until  the 
Department  receives  OMB's  approval 
The  Department  will  publish  in  the 
Federal  Register  the  results  of  OMB's 
review  as  soon  as  possible  and  if  OMB 
approves  this  requirement,  the  notice 
will  Indicate  an  effective  date  for  the 
amendment  to  S  110.1004. 

list  of  Subjects  in  42  CFR  Part  110 

Grant  programs/health.  Health  care, 
Health  facilities.  Health  insurance. 
Health  Maintenance  Organizations, 
Loan  programs/health. 

Accordingly,  the  Assistant  Secretary 
for  Health  of  the  Department  of  Health 
and  Human  Services,  with  the  approval 
of  the  Secretary  of  Health  and  Human 
Services,  amends  42  CFR  Part  110,  as  set 
forth  below. 

(Sec.  215,  58  Stat.  690  (42  U.S.C.  216);  sees. 
1301-1318,  as  amended.  Pub.  L  97-35,  95  Stat 
S72-578  (42  U5.C.  300e-3O0e-17)) 

Dated:  February  S,  1982. 
Edwud  N.  Brandt.  Jr., 
Assistant  Secretary  for  Health. 

Approved:  April  15, 1982. 
Rldianl  S,  Sckwaikar, 
Secretary. 

PART  11&-HEALTH  MAINTENANCE 
ORGANIZATIONS 

42  CFR  Part  110  is  amended  as 

follows: 

Subpart  A— Requirements  for  a  Health 
Maintenance  Organization 

{liaiOl    [Amended] 

1.  In  §  110.101,  revise  the  "Individual 
Practice  Association"  definition  to  read 
as  follows: 

S  110.101    [Amended] 


"Individual  practice  association" 
(IPA)  means  a  partnership,  association, 
corporation,  or  other  legai  entity  which 
delivers  or  arranges  for  the  delivery  of 
health  services  and  which  has  entered 
into  written  services  arrangement  or 
arrangements  with  health  professionals, 
a  majority  of  whom  are  licensed  to 
practice  medicine  or  osteopathy.  The 


written  services  arrangement  shall 
provide: 

(1)  That  these  health  professionals 
shall  provide  their  professional  services 
in  accordance  with  a  compensation 
arrangement  established  by  the  entity, 
and 

(2}  To  the  extent  feasible,  for  the 
sharing  by  these  health  professionals  of 
health  (including  medical)  and  other 
records,  equipment,  and  professional, 
technical  and  administrative  staff. 

2.  In  §  110.101.  revise  the  "Medical 
Group"  definition  to  read  as  follows: 

•  *        «        *        * 

"Medical  group"  means  a  partnership, 
association,  corporation,  or  other  group: 

(1)  Which  is  composed  of  health 
professionals  licensed  to  practice 
medicine  or  osteopathy  and  of  such 
other  licensed  health  professionals 
(including  dentists,  optometrists,  tind 
podiatrists]  as  are  necessary  for  the 
provision  of  health  services  or  which  the 
group  is  responsible; 

(2)  A  majority  of  the  members  of 
which  are  licensed  to  practice  medlckie 
or  oeteopathy;  and 

(3)  The  members  of  which: 

(i)  After  the  end  of  the  48  month 
period  beginning  after  the  month  in 
which  the  HMO  for  which  the  group 
provides  health  services  becomes  a 
qualified  HMO,  as  their  principal 
professional  activity  (over  50  percent 
individually]  engage  in  the  coordinated 
practice  of  their  profession  and  as  a 
group  responsibility  have  substantial 
responsibility  (over  35  percent  in  the 
aggregate  of  their  professional  activity) 
for  the  delivery  of  health  services  to 
members  of  an  HMO; 

(ii)  Pool  their  income  firom  practice  as 
members  of  the  group  and  distribute  it 
among  themselves  according  to  a 
prearranged  salary  or  drawing  account 
or  other  similar  plan  unrelated  to  the 
provision  of  specific  health  services; 

(ill)  Share  health  (including  medical) 
records  and  substantial  portions  of 
major  equipment  and  of  professional 
technical,  and  administrative  staff; 

(iv)  Establish  an  arrangement 
whereby  a  member's  enrollment  status 
is  not  known  to  the  health  professional 
who  provides  health  services  to  the 
member. 

•  •        •        •        • 

3.  In  §  110.101,  remove  the  definition: 
"Non-conforming  medical  group". 

4.  In  { liaiOl.  revise  the  "Party  in 
interest"  definition  by  (a]  adding  after 
the  word  employee  the  following  words: 
"responsible  for  management  or 
administration";  and  (b)  removing  in 
subparagraph  (3)  the  words  "member  of 
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the  immediate  family"  and  replacing 
them  with  the  folowing:  "spouse,  child, 
or  parent". 

5.  In  S  110.101,  revise  the  "Staff  of  the 
HMO"  definition  by  removing 
subparagraph  (4)  and  redesignating 
subparagraph  (5]  as  (4). 

6.  In  5  110.103,  revise  paragraph  (a)  to 
read  as  follows: 

§110.103    [Ainmctod] 

(a)  An  HMO  may  provide  to  its 
members  any  health  service  which  is  not 
includes  as  a  basic  health  service  under 
§  10.102(a).  These  health  services  may 
be  limited  as  to  time  and  cost 

7.  In  S  110.103,  remove  paragraph  (c). 

8.  In  S  110.104.  revise  para^aph  (a)(3) 
to  read  as  follows: 

§110.104    (Amwided] 
(a)  •  •  • 

(3)  After  the  4  jrear  period  beginning 
with  the  month  following  the  month  in 
which  an  HMO  becomes  a  qualified 
HMO,  an  entity  which  meets  the 
requirements  of  die  definition  of  medical 
group  in  i  110.101.  except  for 
subdivision  (3)(i)  of  that  definition,  may 
be  considered  a  medical  group  if  the 
Secretrary  determines  that  the  principal 
professional  activity  (over  50  percent 
individually)  of  the  entity's  members  is 
the  coordinated  practice  of  their 
professicm.  and  if  the  HMO  has 
demonstrated  to  the  satisfaction  of  the 
Secretary  that  the  entity  is  committed  to 
the  delivery  of  medical  services  on  a 
prepaid  group  practice  basis  by  either 

(i)  Presentiag  a  reasonable  time- 
phased  plan  for  the  entity  to  achieve 
compliance  with  the  "substantial 
responsibility"  requirement  of 
subdivision  (3)(i)  of  the  definition  of 
"medical  group"  in  §  110.101.  The  HMO 
shall  update  the  plan  annually  and  shall 
demonstrate  to  the  satisfaction  of  the 
Secretary  that  the  entity  is  making 
continuous  efforts  and  progress  towards 
compliance  with  the  requirements  of  the 
definition  of  "medical  group,"  or 

(ii)  Demonstrating  that  compliance  by 
the  entity  with  the  "substantial 
responsibility"  requirement  is 
unreasonable  or  impractical  because  (A) 
the  HMO  serves  a  non-metropolitan  or 
rural  area  as  defined  in  §  110.101,  or  (B) 
the  entity  is  a  multi-speciahty  group 
which  provides  medical  consultation 
upon  referral  on  a  regional  or  national 
basis,  or  (C)  the  majority  of  the 
residents  of  the  HMO's  service  area  are 
not  eligible  for  employer-employee 
health  benefits  plans  and  the  HMO  has 
an  insufficient  number  of  members  to 
require  utilization  of  at  least  35  percent 
of  the  entity's  services. 


9.  In  5  liai04,  remove  paragraph  (b) 
and  redesignate  paragraphs  (c)  as  (b); 
(d)  as  (c):  (e)  as  (d);  (Q  as  (e);  and  (g)  as 
(f): 

10.  In  <  liaiOl  revise  newly 
redesignated  paragraph  (b)(2)  to  read  as 
follows: 

(b)*  •  • 

(2)  In  their  contracts  with  health 
professionals  for  the  provision  of  basic 
and  supplemental  health  services 
(except  for  unusual  or  mfrequentiy  used 
services)  at  least  the  provisions 
described  in  paragraphs  (b)(1)  (i).  (ii). 
(iii),  and  (iv)  of  this  section. 

*  •        •        •        * 

11.  In  §  liaiOS.  revise  paragraph  (b) 
to  read  as  follows: 

§110.105    [AmandMl] 

•  •        •        •        • 

(b)  Community  rating  system.  Under  a 
community  rating  system,  rates  of 
payment  for  health  services  may  be 
determined  on  a  per  person  or  per 
family  basis,  as  described  in  paragraph 
(b)(1)  of  this  section  or  on  a  per  group 
basis  as  described  in  subparagraph  (2). 
An  HMO  may  fix  its  rates  of  payment 
under  the  systnn  described  in  paragraph 
(b)(1)  or  (b)(2)  of  this  section  or  under 
both  such  systems,  but  an  HMO  may 
use  only  (me  such  system  for  fixing  its 
rates  of  payment  for  any  one  groiqi. 

(1)  A  system  of  fixing  rates  of 
payment  for  health  services  may  provide 
that  the  rates  shall  be  fixed  on  a  per 
person  or  per  family  basis  and  may  vary 
with  fee  number  of  persons  in  a  family. 
Except  as  othowise  authorized  in  this 
paragraph,  these  rates  must  be 
equivalent  for  all  mdivlduals  and  for  all 
families  of  similar  composition.  Rates  of 
payment  may  be  based  on  either  a 
schedule  of  rates  charged  to  each 
subscriber  group  or  on  a  per-member- 
per-month  (or  per-subscriber-per-month) 
revenue  requirement  for  the  HMO.  In 
the  former  event,  rates  may  vary  from 
group  to  group  if  the  projected  total 
revenue  from  each  group  is  substantially 
equivalent  to  the  revenue  vihich  would 
be  derived  if  the  schedule  of  rates  were 
uniform  for  all  groups.  In  the  latter 
event  the  payments  from  each  group  of 
subscribers  shall  be  calculated  to  yield 
revenues  substantially  equivalent  to  the 
product  of  the  total  number  of  members 
(or  subscribers)  expected  to  be  enrolled 
from  the  group  and  the  per-member-per- 
month  (or  per-subscriber-per-month) 
revenue  requirement  for  the  HMO. 
Under  the  Systran  described  in  this 
subparagraph,  rates  of  pasrment  may  not 
vary  because  of  actual  or  anticipated 
utilization  of  services  by  individuals 
associated  with  any  specific  group  of 


subscribers.  These  provisions  do  not 
preclude  changes  in  the  rates  of 
payment  which  are  established  for  new 
enrollments  or  re-enrollments  and  which 
do  not  apply  to  existing  contracts  until 
the  renewal  of  these  contracts. 

(2)  A  system  of  fixing  rates  of 
payment  for  health  services  may  provide 
that  the  rates  shall  be  fixed  for 
individuals  and  families  by  groups. 
Except  as  otherwise  authorized  in  this 
paragraph,  such  rates  must  be 
equivalent  for  all  individuals  in  die 
same  group  and  for  all  families  of 
similar  composition  in  the  same  group.  If 
an  HMO  is  to  fix  rates  of  payment  for 
individuals  and  families  by  groups,  it 
shall — 

(i)  Classify  all  of  the  members  al  die 
organization  into  classes  based  on 
factors  which  the  HMO  determines 
predict  the  differences  in  the  use  of 
health  services  by  the  individuals  (x 
families  in  each  class  and  which  have 
not  been  disapproved  by  die  Secretary. 

(ii)  Determine  its  revenue 
requirements  for  providing  services  to 
the  members  of  each  class  established 
under  paragraph  (b)(2)(i)  of  diis  section, 
and 

(iii)  Fix  the  rates  of  payment  for  the 
individuals  and  families  of  a  group  on 
the  basis  of  a  composite  of  the 
organization's  revenue  requirements 
determined  under  paragraph  (b)(2)(ii)  of 
this  section  for  providing  services  to 
them  as  members  of  the  classes 
established  under  paragraph  (b)(2)(i)  of 
this  section.  The  Secretary  will  review 
the  factors  used  by  eadi  HMO  to 
establish  classes  under  paragraph 
(b)(2Xi)  of  dds  section.  If  the  Secretary 
determines  that  any  such  factor  may  not 
reasonably  be  used  to  predict  the  use  of 
the  health  services  by  individuals  and 
families,  the  Secretary  will  disapprove 
the  factor  for  diat  purpose. 

(3)(i)  Nominal  differentials  in  rates 
may  be  established  to  reflect  difiieraices 
in  mariceting  costs  and  the  different 
administrative  costs  of  collecting 
pajnnents  from  the  following  categories 
of  potential  subscribers: 

(A)  Individual  (non-group)  subscribov 
(including  their  families). 

(B)  Small  groups  of  subscribers  (100 
subscribers  or  fewer). 

(C)  Large  groups  of  subscribers  (over 
100  subscribers). 

(ii)  Differentials  in  rates  may  be 
established  for  subscribers  oiroUed  in 
an  HMO:  (A)  Under  a  contract  with  a 
governmental  authority  under  section 
1079  ("Contracts  for  Medical  Care  for 
Spouses  and  Children:  Plans")  or  section 
1086  ("Contracts  for  Health  Benefits  for 
Certain  Members,  Former  Members  and 
their  Dependents  ")  of  Tide  10  ("Armed 
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Forces").  United  States  Code;  or  (B) 
under  any  other  governmental  program 
(other  than  the  health  bendits  program 
authorized  by  chapter  89  ("Health 
Insurance")  of  Title  5  ("Government 
Organization  and  Employees"),  United 
States  Code;  or  (C)  under  any  health 
beneHts  program  for  employees  of 
States,  political  subdivisions  of  states, 
and  other  public  entities. 

(4)  An  HMO  may  establish  a  separate 
community  rate  for  separate  regional 
components  of  the  orgfuiization  upon 
satisfactory  demonstration  to  the 
Secretary  of  the  following: 

(i)  Each  regional  component  is 
geographically  distinct  and  separate 
from  any  other  regional  component;  and 

(ii)  Each  regional  component  provides 
substantially  the  full  range  of  basic 
health  services  to  its  members,  without 
extensive  referral  between  components 
of  the  organization  for  these  services, 
and  without  substantial  utilization  by 
any  two  components  of  the  same  health 
care  facilities.  The  separate  community  ' 
rate  for  each  regional  component  of  the 
HMO  must  be  based  on  the  different 
costs  of  providing  health  services  in  the 
respective  regions. 

12.  In  9  110.107,  revise  the  material  in 
introductory  text  paragraph  (b)  to  read 
as  follows: 

(110.107    [AinwKM] 

(b)  Available  and  accessible  to  each 
of  the  HMO's  members  with  reasonable 
promptness  with  respect  to: 

13.  In  9  110.107.  revise  subparagraph 
(b)(1)  by  adding  after  the  word  week) 
the  following: 

(b)*** 

(1)*  *  *,  except  that  an  HMO  which 
has  a  service  area  located  wholly  in  a 
non-metropolitan  area  may  make  a 
basic  health  service  available  outside  its 
service  area  if  that  basic  health  service 
is  not  a  primary  care  or  emergency  care 
service  and  if  there  is  an  Insufficient 
number  of  providers  of  that  basic  health 
service  within  the  service  area  who  will 
provide  that  service  to  members  of  the 
HMO: 

14.  In  9  110.108,  amend  paragraph  (a) 
by  adding  at  the  end  a  new 
subparagraph  (3)  to  read  as  follows: 

SliaiOO    [Amwidwl] 

(a)  •  •  • 

(3)  Protection  of  members,  (i)  Each 
HMO  shall  adopt  at  least  one  of  the 
following  arrangements  to  protect  its 


members  from  incurring  liability  for 
payment  of  any  fees  which  are  the  legal 
obligation  of  such  organization: 

(A)  A  contractual  arrangement  with 
any  hospital  regularly  used  by  the 
members  of  the  HMO  prohibiting  the 
hospital  from  holding  any  member  liable 
for  payment  of  any  fees  which  are  the 
legal  obligation  of  the  HMO; 

(B)  Insolvency  insurance,  acceptable 
to  the  Secretary; 

(C)  Adequate  financial  reserve 
acceptable  to  the  Secretary; 

(D)  Other  arrangements  acceptable  to 
the  Secretary  to  protect  members;  and 

(ii)  The  requirements  of  this 
subparagraph  do  not  apply  to  an  HMO  if 
applicable  State  law  provides  the 
members  of  the  HMO  with  protection 
from  liability  for  payment  of  any  fees 
which  are  the  legal  obligation  of  the 
HMO. 
•        •       *       •       • 

15.  In  9  110.108,  revise  paragraph  (b) 
to  read  as  follows: 


(b)  Financial  risk.  Each  HMO  shall 
assume  full  financial  risk  on  a 
prospective  basis  for  the  provisions  of 
basic  health  services,  except  that  it  may 
(1)  Obtain  insurance  or  make  other 
arrangements  for  the  cost  of  providing  to 
any  member  basic  health  services  the 
aggregate  value  of  which  exceeds  $5,000 
in  any  vear, 

(2)  Ootaln  insurance  or  make  other 
arrangements  for  the  cost  of  basic  health 
services  provided  to  its  members  other 
than  through  the  HMO  because  medical 
necessity  required  their  provision  before 
they  could  be  secured  through  the  HMO; 

(3)  Obtaiil  insurance  or  make  other 
arrangements  for  not  more  than  90 
percent  of  the  amount  by  which  its  costs 
for  any  of  its  fiscal  years  exceed  115 
percent  of  its  income  for  that  fiscal  year 
and 

(4)  Make  arrangements  with 
physicians  or  other  health  professionals, 
health  care  institutions,  or  any 
combination  of  such  individuals  or 
institutions  to  assume  all  or  part  of  the 
financial  risk  on  a  prospective  basis  for 
the  provision  of  basic  health  services  by 
the  physicians  or  other  health 
professionals  or  through  the  institutions. 


16.  In  9 110.106,  remove  paragraphs 
(d)  and  (e)  and  redesignate  peiragraphs 
(f)  as  (d);  (g)  as  (e);  (h)  as  (f);  (i)  as  (g);  (j) 
as  (h);  and  (k)  as  (i). 

17.  In  9  110.108,  remove  paragraphs  (1), 
(m),  and  (n). 

18.  In  9110.108  revise  paragraph  (o)(2) 
to  read  as  follows: 


(2)  Each  HMO  shall  report  to  the 
Secretary  aimually,  within  180  days  of 
the  end  of  its  fiscal  year  (unless  for  good 
cause  shown,  the  Secretary  authorizes 
an  extension  of  time): 

(i)  A  copy  of  the  report,  if  any,  filed 
with  the  Department's  Health  Care 
Financing  Administration  containing  the 
information  required  to  be  reported  by 
disclosing  entities  under  regulations 
implementing  section  1124  and  section 
1902(a)(38)  of  tiie  Social  Security  Act 
(see  42  CFR  420.206  and  42  CFR  455.104). 
respectively;  and 

(ii)  A  description  of  the  following 
significant  business  transactions 
between  the  HMO  and  a  party  in 
interest  and  a  justification  that  the 
costs  of  these  transactions  do  not 
exceed  the  costs  which  would  be 
incurred  if  these  transactions  were  to  be 
writh  someone  who  is  not  a  party  in 
interest  (or  if  they  do,  a  justification  that 
the  higher  costs  are  consistent  with 
prudent  management  and  fiscal 
soundness  requirements): 

(A)  Sale,  exchange,  or  leasing  of 
property; 

(B)  Furnishing  for  consideration  of 
goods,  services  (including  management 
services),  or  facilities  between  the  HMO 
and  a  party  in  interest,  but  not  including 
salaries  paid  to  employees  for  services 
provided  in  the  normal  course  of  their 
employment  and  health  services 
provided  to  members  by  hospitals  and 
other  providers  and  by  staff,  medical 
groups,  IPAs,  or  any  combination 
thereof  and 

(C)  Lending  of  money  and  other    ■ 
extension  of  credit 


19.  In  9  110.106,  redesignate 
paragraphs  (o)  as  (j);  (p)  as  (k);  (q)  as  (1); 
(r)  as  (m);  and  (s)  as  (n). 

Subpart  B— FedMtri  Financial 
Asalstanca:  General 

20.  In  9  110.211,  amend  paragraph  (b) 
by  removing  the  first  sentence  and  by 
inserting  in  its  place  the  following: 

9110.211    [AnwncM] 


(0)  •  •  • 


(b)  Any  grantee  which  becomes  a  for- 
profit  entity  after  receiving  a  grant 
under  section  1304  of  the  Act  shall 
immediately  upon  demand  by  the 
Secretary  repay  to  the  Secretary  the 
total  amount  of  grant  furds  received 
under  section  1304,  unless  the  Secretary 
determines  for  good  cause  that  waiver 
of  all  or  part  of  this  amount  would  be  in 
the  interest  of  the  United  States.  *  *  * 
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Subpart  C— Grants  for  Feasibility 
Surveys 

§110.302    [Amended] 

21.  In  §  110.302.  amend  paragraph  (a) 
by  adding  after  the  word  organization 
the  following: 

(a)  *  *  •  and  which  received  a  grant  or 
contract  under  section  1303  or  section 
1304  of  the  Act  on  or  before  September 
30, 1981. 


Subpart  D— Grants  and  Loan 
Guarantees  for  Planning  and  Initial 
Devetopment  Costs 


§1ia402    [Amended] 

22.  In  §  110.402.  amend  the  first 
paragraph  by  adding  in  the  first 
sentence  after  HMO  the  following 
words: 

*  *  *  and  which  received  a  grant  or 
contract  under  section  1303  or  section 
1304  of  the  Act  on  or  before  September 
30, 1981. 


23.  In  §  110.407,  revise  paragraph  (c) 
to  read  as  follows: 

§110.407    [Amended] 


(c)  Repayment  The  principal  amount 
of  each  loan  guarantee,  together  with 
interest  thereon,  shall  be  repayable  in 
accordance  with  a  repayment  schedule 
which  is  to  be  agreed  upon  by  the 
parties  to  the  loan  and  approved  by  the 
Secretary  prior  to  or  at  the  time  of  his 
endorsement  of  the  loan.  Unless 
otherwise  specifically  authorized  by  the 
Secretary,  each  loan  guaranteed  by  the 
Secretary  shall  be  repayable  in 
substantially  level  combined 
installments  of  principal  and  interests, 
to  be  paid  at  intervals  not  less 
frequently  than  annually,  sufficient  to 
amortize  the  loan  through  the  final  year 
of  the  life  of  the  loan.  Principal 
repayment  may  be  deferred,  with 
payment  of  interest  only  by  the 
applicant  during  a  period  to  be  specified 
in  an  agreement  between  the  appUcant 
and  the  Secretary.  The  Secretary  may 
set  rates  of  interest  for  each 
disbursement  at  a  rate  comparable  to 
the  rate  of  interest  prevailing  on  the 
date  the  disbursement  is  made  for 
marketable  obligations  of  the  United 
States  of  comparable  maturities, 
adjusted  to  provide  for  appropriate 
administrative  charges. 

Subpart  E— Loans  and  Loan 
Guarantees  for  initial  Operating  Costs 

§110.503    [Amended] 
24.  In  S  110.503: 


a.  Remove  in  paragraph  (a)(2)  the 
word  nonprofit 

b.  Remove  paragraph  (a)(3). 

c.  Remove  in  paragraph  (b)(1)  the 
word  nonprofit 

25.  In  S  110.503,  revise  paragraph 
(b)(2)  to  read  as  follows: 

(b)  *  *  * 

(2)  Loan  guarantees.  Loan  guarantees 
may  be  made  pursuant  to  section  1305  of 
the  Act  and  the  regulations  of  Subpart  B 
of  this  part  and  this  subpart,  to 
guarantee  to  non-Federal  lenders 
payment  of  the  principal  of  and  the 
interest  on  loans  made  to  any  private 
qualified  HMO  for  the  amounts  referred 
to  in  paragraph  (b)(1)  of  this  section. 

§110.507    [Amended] 

26.  In  §  lia507,  remove  the  material 
in  the  introductory  text  to  paragraph  (a) 
and  combine  the  material  in  paragraphs 
(a)  (1)  and  (2)  into  a  paragraph 
designated  as  (a). 

27.  In  S  110.508.  revise  paragraph  (c) 
to  read  as  follows: 

§110.508    [Amended] 
***** 

(c)  Repayment  The  principal  amount 
of  each  loan  or  loan  guarantee,  together 
with  interest  thereon,  shall  be  repayable 
in  accordance  with  a  repayment 
schedule  which  is  to  be  agreed  upon  by 
the  parties  to  the  loan  or  loan  guarantee 
and  approved  by  the  Secretary  prior  to 
or  at  the  time  of  his  endorsement  of  the 
loan.  Unless  otherwise  specifically 
authorized  by  the  Secretary,  each  loan 
made  or  guaranteed  by  the  Secretary 
shall  be  repayable  in  substantially  level 
combined  installments  of  principal  and 
interest  to  be  paid  at  intervals  not  less 
frequently  than  annually,  sufficient  to 
amortize  the  loan  through  the  final  year 
of  the  life  of  the  loan.  Principal 
repayment  during  the  first  60  months  of 
operation  may  be  deferred,  with 
payment  of  interest  only  by  the 
applicant  during  such  period.  The 
Secretary  may  set  rates  of  interest  for 
each  disbursement  at  a  rate  comparable 
to  the  rate  of  interest  prevailing  on  the 
date  the  disbursement  is  made  for 
marketable  obligations  of  the  United 
States  of  comparable  maturities, 
adjusted  to  provide  for  aj^propriate 
administrative  charges. 

Subpart  6— Restrfctfve  State  Laws  and 
Practices 

§110.701    [Removed] 

28.  Remove  the  heading  of  Subpart  G 
and  remove  §  110.701. 


Subpart  H— Employees'  Health 
Benefits  Plans 

§110J01    [Amended] 

29.  In  S  lioaoi,  amend  the 
"Employer"  definition  by  adding  before 
the  words  does  not  include  the  words 
"includes  non-appropriated  fund 
instnmientahties  of  the  Government  of 
the  United  States,  but". 


§110.805    [Amended] 

30.  In  §  110.805,  amend  paragraph 
(a)(1)  by  adding  after  the  word  provides 
the  following:  "more  than  one-half  of 
its". 

31.  In  S  110.805,  amend  paragraph 
(a)(2)  by  removing  the  words  basic 
health  services  where  they  first  appear 
and  replacing  them  with  the  following: 
"its  basic  health  services  which  are 
provided  by  physicians". 

Subpart  I— Continued  Regulation  of 
HeaKt)  Maintenance  Organizations  jmmJ 
Ottter  Entities 

§110.903    [Amended] 

3Z  In  S  110.903(a),  change  the 
reference  to  §  110.108(0}  to 
"§  110.1080)". 

§110.904    [Amended] 

33.  In  S  110.904,  amend  paragraph 
(d)(1)  by  inserting  after  the  first 
sentence  the  following:  "In  this 
notification,  the  Secretary  shall  provide 
the  HMO  with  an  opportunity  for 
reconsideration  of  the  revocation, 
including  at  the  HMO's  election  a  fair 
hearing.  The  revocation  of  qualification 
shall  be  effective  on  the  fifth  working 
day  after  the  HMO  receives  the  notice 
unless  the  Secretary  receives  a  request 
for  reconsideration  by  that  date.  If,  upon 
reconsideration,  the  Secretary  again 
determines  to  revoke  the  HMO's 
qualification,  this  revocation  shall  be 
efi'ective  on  the  fifth  working  day  after 
the  HMO  received  notice  of  the 
reconsidered  decision." 


Subpart  J— Loans  and  LAan 
Guarantees  for  Acquisition  snd 
Construction  of  Ambulatory  Heallh 
CareFkMties 

§1iai003    [Amended] 

34.  In  §  110.1003,  remove  the  won! 
"nonprofit"  in  paragraph  (b)  and  remove 
paragraph  (c). 

35.  Revise  the  title  of  S  liai004  in  the 
table  of  sections  and  revise  §  110^^004  to 
read  as  follows: 


19342  Federal  Register  /  Vol.  47,  No.  87  /  Wednesday.  May  5,  1962  /  Rules  and  Regulations 


§  1 10.1004    What  requirements  must  an 
applicant  meet? 

(a)  An  applicant  shall  provide  an 
appraisal  of  the  property  to  be  acquired 
with  a  loan  made  or  guaranteed  under 
this  subpart  The  appraisal  must  be 
prepared  by  an  independent  appraiser 
approved  in  advance  by  the  Secretary. 

{b)(l)  An  applicant  shall  identify  any 
party  in  interest  (as  defined  in  §  110.101 
of  this  part)  with  whom  a  transaction  is 
proposed  and  for  which  transaction 
assistance  is  being  requested  under  this 
subpart  The  applicant  must  also 
identify  any  individual  who  would 
become  a  party  in  interest  as  a 
consequence  of  a  proposed  transaction. 

(2)  Where  a  party  in  interest  is  so 
identified,  the  applicant  shall  provide: 

(i)  An  explanation  of  the  involvement 
of  the  party  in  interest; 

(ii)  A  combined  financial  statement 
for  the  HMO  and  the  party  in  interest. 
This  statement  must  be  examined  by  an 
independent  auditor  in  accordance  with 
generally  accepted  accounting  principles 
with  appropriate  opinions  and  notes: 

(iii)  Evidence  that  the  proposed 
transaction  with  a  party  in  interest  will 
be  consistent  with  the  requirements  of 
Subpart  A  of  this  Part  (for  example,  the 
fiscal  soundness  requirements  in  42  CPR 
liai08(a)(l)). 

(c)  The  applicant  shall  provide  an 
assurance  satisfactory  to  the  Secretary 
that  the  HMO  will  have  title  (as  defined 
in  9  110.1002)  to  the  facility. 

(d)  The  appUcant  shall  include  line 
drawings  of  the  proposed  facility 
demonstrating  that  the  allocation  of 
square  footage  complies  with  the 
requirements  of  S  110.1007. 

(e)  The  applicant  shall  provide 
assurances  satisfactory  to  the  Secretary 
that— 

(1)  At  the  time  the  application  is  made 
the  HMO  is  fiscally  sound; 

(2)  If  the  application  is  for  a  loan,  the 
HMO  is  unable  to  secure  a  loan,  at  the 
rate  of  interest  prevailing  in  the  area  in 
which  the  organization  is  located,  from 
non-Federal  lenders  for  the  project  with 
respect  to  which  the  application  is 
submitted,  or,  if  the  application  is  for  a 
loan  guarantee,  the  P^O  would  be 
unable  to  secure  a  loan  from  such 
lenders  for  the  project  without  the  loan 
guarantee;  and 

(3)  During  the  period  of  the  loan  or 
loan  guarantee,  die  HMO  will  remain 
fiscally  sound. 

{110.1006    [Amended] 

36.  In  S  llO.lOOe(a),  change  the 
reference  to  section  1305A(b){l)  of  the 
Act  to  "section  1305A(c)(l)  of  the  Act" 

37.  In  S  110.1006,  revise  paragraph 
(bK2)  to  read  as  follows: 


(b)*  •  * 

(2)  The  applicant  may  not  use  any 
funds  provided  under  other  subparts  of 
this  Part  to  pay  for  the  applicant's 
portion  of  eligible  costs  for  a  project 
assisted  under  this  subpart. 

38.  In  S  110.1007,  revise  paragraph 
(b)(2)  to  read  as  follows: 

§110.1007    [Amended] 

*  *  •  *  * 

(b)*  *  • 

(2)  Where  assistance  under  this 
subpart  is  used  to  acquire  or  construct 
facilities  for  the  provision  of  optical 
pharmacy  or  dental  services,  the  total 
net  assignable  square  footage  available 
to  the  HMO  for  the  provision  of  each  of 
these  assisted  services  may  not  exceed 
that  needed  to  serve  110  percent  of  the 
projected  number  of  HMO  members  at 
the  end  of  the  five  year  period  after  the 
acquisition  or  construction  is  to  be 
completed.  Only  the  HMO  members 
projected  to  be  enrolled  to  receive  these 
services  on  a  prepaid  basis  may  be 
counted  for  purposes  of  this  limitation. 
The  applicant  shall  calculate  the  amount 
of  net  assignable  square  footage  which 
is  needed  in  accordance  with 
instructions  provided  by  the  Secretary. 


§§  1iai009. 110.1010, 110.1011, 110.1012. 
and  110.1015   [Removed] 

§§  110.1013, 110.1014  and  110.1016 
Redesignated  a*  110.1009.  liaiOlO,  and 
110.1011 

39.  Remove  S8 110.1000,  IIOJOIO. 
110.1011, 110.1012,  and  110.1015,  and 
redesignate  S  110.1013  as  S  110.1009. 

S  110.1014  as  {  110.1010  and  $110.1016 
as  9  110.1011.  Revise  the  table  of 
sections  accordingly. 

40.  The  newly  redesignated  9  110.1009. 
is  revised  to  read  as  follows: 

SliaiOOS    [Amended] 

(a)  Each  loan  made  by  the  Secretary 
shall  bear  interest  at  a  rate  comparable 
to  the  current  rate  prevailing,  with 
respect  to  marketable  obligations  of  the 
United  States  of  comparable  maturities, 
adjusted  to  provide  for  appropriate 
administrative  charges.  The  Secretaiy 
may  set  rates  of  interest  for  each 
disbursement  at  a  rate  comparable  to 
the  rate  of  interest  prevailing  on  the 
date  the  disbursement  is  made  for 
marketable  obligations  of  the  United 
States  of  cfHnparable  maturities, 
adjusted  to  provide  for  appropriate 
administrative  charges. 

(b)  Each  loan  guaranteed  by  the 
Secretary  shall  bear  interest  at  a  rate 
the  Secretary  determines  to  be 
reasonable,  taking  into  account  the 
range  of  Interest  rates  prevailing  in  the 
private  market  for  loans  with  similar 


mattirities.  terms,  conditions,  and 
security  and  the  risks  assumed  by  the 
United  States. 

Appendix 

Analysis  of  Public  Comments  on  Interim 
Final  Subpart  /  Regulations 

(Editorial  note:  This  Appendix  will  not 
appear  in  the  Code  of  Federal  Regulations.) 

1.  Two  commentera  raised  questions  about 
the  definitions  at  S  110.1002.  One  commenter 
suggested  that  the  definition  of  "ambulatory 
health  care  facility"  be  revised  to  include  a 
reference  to  HMO  administrative  functions  in 
addition  to  diagnostic  prevention,  and 
treatment  services,  since  §  110.1007  allows 
loan  and  loan  guarantee  prtKeeds  to  be  used 
in  part  to  develop  HMO  administrative  space. 
While  the  Department  recognizes  that  some 
administrative  activities  are  necessary  in 
order  to  facilitate  the  clinical  operation  of  an 
HMO,  the  primary  purpose  of  an  HMO  is  to 
provide  diagnostic,  treatment,  and  prevention 
services.  The  Department  believes  that  the 
present  definition  su^iciently  describes  the 
actual  purposes  and  functions  of  an  HMO, 
with  any  administrative  activities 
constituting  an  implicit  part  of  the  clinical 
functions.  The  Department  notes  that  the 
definition  in  the  regulations  is  identical  to  the 
statutory  definition.  The  regulation  is  not 
changed. 

Another  commenter  suggested  that  the 
definition  of  "construction"  be  changed  to 
indicate  that  the  alteration  and  renovation  of 
leased,  newly  constructed  facilities  are 
acceptable  activities  under  this  subpart 
Again,  the  Department  notes  that  the 
regulations  use  the  statutory  definition  for  the 
term  "construction."  Further,  the  definition 
permits  the  renovation  of  existing  facilities 
and  does  not  preclude  the  use  of  funds  tmder 
this  subpart  for  leased  space.  Therefore,  the 
regulation  is  not  changed. 

2.  Section  110.1004  deals  with  the 
information  and  assurances  an  applicant 
must  provide  for  ■  loan  or  loan  guarantee 
under  this  subpart  One  commenter  objected 
to  the  requirement  at  1 110.1004(b)  (numbered 
S  110.1004(c)  in  the  interim  regulations)  that 
the  HMO  identify  any  party  in  interest  with 
whom  a  transaction  is  proposed  and  for 
which  transaction  assistance  is  requested  on 
the  grounds  that  the  process  (1)  might  result 
in  unacceptable  delays  of  proposed 
construction  projects  and  (2)  was  not 
authorized  under  Section  1305A  of  the  Act 
The  commenter  asserts  that  If  Congress  had 
wanted  disclosure  of  party  in  interest 
transactions  for  ambulatory  health  care 
facility  construction  projects  assisted  under 
this  subpart  it  would  have  specifically 
required  such  disclosure. 

The  Department  notes  that  Section  1318  of 
the  Act  requires  all  qualified  HMOs  to 
disclose,  on  an  annual  basis,  party  in  interest 
transactions  in  accordaiK:e  with  regulations 
of  the  Secretary.  Further,  the  Department  has 
the  authority  to  issue  regulations  as  needed 
to  protect  the  Federal  interest  under 
dlscretlooary  assiatanoe  programs  such  as 
the  HMO  ambulatory  care  facility 
construction  program.  It  is  important  to  the 
Department  that  any  involvement  In  the 
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management  of  the  HMO  by  parties  in 
interest  occur  in  a  manner  which  is  in  the 
best  interest  of  the  HMO.  Therefore,  it  is 
necessary  for  the  HMO  to  disclose  certain 
iransactions  before  the  Department  approves 
a  loan  or  a  loan  guarantee  under  this  subpart 

Another  commenter  requested  that  a 
review  of  any  party  in  interest  transactions 
be  expedited  so  as  not  to  cause  undue  delays 
in  projects  assisted  under  this  subpart  The 
Department  agrees  that  information  disclosed 
under  S  110.1004(b)  should  be  reviewed  and 
evaluated  as  quickly  as  possible.  In  addition, 
the  Department  reemphasizes  the  point  made 
in  the  preamble  to  the  interim  regulations 
that  all  disclosures  under  this  section  will  be 
Bcnitinijed,  and  where  it  is  determined  that 
participation  of  a  party  in  interest  in  a 
proposed  transaction  is  likely  to  affect  the 
HMO  adversely,  requested  fhiancial 
assistance  will  not  be  awarded 

Section  110.1004(bK2)(ii)  requires  the  HMO 
to  include  in  its  application  where  a  party  in 
interest  is  identified,  a  combined  financial 
statement  "prepared"  by  an  independent 
auditor.  One  commenter  observed  that 
independent  auditors  "examine"  financial 
statements  rather  than  prepare  them.  The 
Department  agrees  that  the  term  "examine" 
is  more  precise  since  financial  statements  are 
the  representations  of  management  and  not 
necessarily  prepared  by  the  auditors.  The 
regulation  is  changed  accordingly.  The  last 
phrase  in  subparagraph  (ii)  of  this  section 
stipulating  that  the  audited  financial 
statement  be  submitted  in  the  form  and 
manner  prescribed  by  the  Secretary  has  been 
deleted  because  independent  auditors 
generally  express  their  opinions  concerning 
the  financial  statements  of  their  chents  in  a 
standard  format  following  generally  accepted 
auditing  standards. 

3.  One  commenter  objected  to  the 
requirement  at  {  110.1004(c)  (numbered 
J  ^0.1004(f)  in  the  interim  regulations)  for  the 
inclusion  of  line  drawings  of  the  proposed 
facility  in  the  application  on  the  grounds  that 
this  requirement  would  be  difficult  to  comply 
with  if  the  HMO  undertook  the  fast-track 
method  of  constructioa  The  Department 
points  out  that  the  submission  of  the  line 
drawings  is  necessary  as  an  indication  of 
whether  tfie  scope  and  purpose  of  the 
proposed  project  will  meet  the  requirements 
and  be  consistent  with  the  purposes  of  this 
subpart.  Further,  the  Department  does  not 
agree  that  this  requirement  will  prevent  an 
KAO  from  undertaking  fast-trade 
construction,  since  the  HMO  is  likely  to 
require  line  drawings  for  its  own  purposes  at 
the  earliest  phases  of  the  project  Therefore, 
the  requirement  at  i  H0.1004(c)  is  not 
changed. 

4.  The  Secretary  has  deleted  from 

S  110.1004  a  number  of  provisions  which  he 
views  as  unnecessary  or  burdensome.  Thus, 
for  example,  the  requirement  at  former 
S  110.1004{c){2)(iii)  for  a  second  appraisal 
when  a  party  in  interest  is  involved  has  been 
removed. 

5.  With  regard  to  the  requirement  at 

§  110.1006(a)  limiting  the  aggregate  amount  of 
a  loan  or  loan  guarantee  to  the  amount 
specified  in  Section  1305A(c)(l)  of  the  Act. 
one  commenter  inquired  whether  an  HMO 
could  receive  up  to  the  maximum  amount 


allowed  for  more  than  one  ambulatory  health 
care  facility.  Section  1305A(c)(l)  of  the  Act 
provides  that  the  aggregate  amount  provided 
per  facility  may  not  exceed  $2,500,000.  Under 
the  definition  of  "facility"  in  }  110.1002.  if  an 
HMO  is  located  in  several  buildings,  each 
building  in  which  the  HMO  provides 
diagnostic  treatment  and  prevention  services 
to  ambulatory  patients  is  a  facihty. 
6.  One  commenter  observed  that 
i  110.1006(b)(2),  which  prohibits  the  HMO 
from  using  any  funds  provided  under  other 
sections  of  Title  Xm  for  any  portion  of  the 
project  not  paid  for  by  the  loan  made  or 
guaranteed  under  Section  1305A  of  the  Act. 
was  inconsistent  with  the  provisions  of 
Section  1304(b)(4)  of  the  Act  which 
authorizes  grants,  contracts  or  loan 
guarantees  for  the  expansion  of  the  services 
or  the  significant  expansion  of  the 
membership  of  the  area  served  by  a  qualified 
HMO.  The  commenter  asserts  that  equipping 
a  facility  constructed  with  funds  authorized 
by  Section  1305A  with  funds  authorized 
under  Section  1304(b)(4)  would  be  prohibited 
by  i  liai006(bH2]  of  the  regulations. 

The  Deparbnent  acknowledges  that  the 
commenter's  concerns  are  well  founded  and 
that  the  purpose  of  §  110.1006(b)(2)  was  to 
prohibit  use  of  funds  provided  under  Title 
xm  by  the  HMO  to  cover  the  appUcant's 
share  of  costs.  Therefore,  the  r^ulation  is 
changed  to  reflect  this  intent 

7.  Two  commenters  mentioned  that 
requirements  in  S  110.1007  pertaining  to  the 
net  assignable  square  footage  limitations 
applicable  to  an  assisted  facility  were 
inappropriate.  One  commenter  noted  with 
regard  to  the  restriction  in  S  110.1007(a)(1) 
that  not  more  than  25%  of  the  net  assignable 
square  footage  may  be  devoted  to 
administrative  space  that  the  limitation 
would  hamper  an  HMO's  flexibihty  in 
moving  the  location  of  its  various  functional 
activities.  Another  stated  that  Congress  did 
not  intend  the  HMO  clinical  function  to  be 
favored  to  the  "virtual  exclusion"  of  the 
HMO  administrative  function.  The 
commenter  asserted  that  in  Section  1305A  of 
the  Act  Congress  tacitly  understood  that 
clinical  and  administrative  functions  are 
inseparable. 

While  we  recognize  that  the  HMO  requires 
administrative  space  to  support  its  clinical 
activities,  we  note  that  the  primary  purpose 
of  Section  1305A  of  the  Act  is  to  support  the 
development  of  space  to  be  used  for 
diagnostic  treatment  and  preventive 
services.  We  beheve  that  pennitting  up  to 
25%  of  the  space  assisted  under  this  section 
of  the  Act  to  be  used  for  administrative 
purposes  is  sufficient  to  enable  HMOs  to 
support  the  provision  of  health  services. 
Moreover,  the  requirements  can  be  waived 
for  good  cause.  Therefore,  the  regulation  at 
1 110.1007(a)(1)  is  not  changed. 

Two  commenters  noted  that  the 
requirement  limiting  the  net  assignable 
square  footage  to  not  more  than  110%  of  the 
projected  number  of  the  HMO  members  at 
the  end  of  the  5  year  period  after  the 
acquisition  or  construction  is  to  be  completed 
is  also  unnecessarily  rigid  in  that 
unanticipated  membership  growth  during  the 
6  year  period  could  place  demands  on  the 
HMO  which  might  require  rapid  reallocation 


of  services  and  functions  among  (or  between) 
the  HMO's  facibties.  One  commenter 
suggested  that  the  limitation  be  increased  to 
200%  of  projected  membership  after  5  years, 
asserting  that  this  percentage  would  provide 
greater  flexibility  but  would  not  result  in 
overbuilding  because  HMOs  had  a 
disincentive  to  do  so  since  they  could  not 
carry  idle  space  and  still  remain  competitive. 
The  Department  points  out  that  the  purpose 
of  the  hmitation  is  to  protect  the  financial 
interest  of  the  Federal  government 
Overexpansion  could  have  an  adverse  impact 
on  the  financial  condition  of  the  HMO  as 
fixed  acquisiUon  cosU  beyond  the  needs  of 
the  members  could  impair  the  HMO's  ability 
to  support  the  principal  and  interest  expenses 
of  the  Federal  loan.  Further,  the  Department 
believes  that  the  110%  limitation  does  provide 
the  HMO  with  adequate  flexibihty  for  most 
situations  when  enrollment  fluctuates 
upward.  Therefore,  the  requirement  at 
§  110.1007(b)(1)  remains  unchanged. 
However,  under  certain  cases,  greater  than 
expected  growth  could  justify  the  need  for 
e)q>ansion  beyond  the  original  projections.  In 
this  event  expansion  of  space  beyond  the 
original  level  may  be  warranted  so  long  as 
the  enlarged  capacity  remains  within  110%  of 
the  revised  membership  forecast  The 
Department  notes  that  f  110.1007  provides 
that  for  good  cause,  the  requirements  of 
i  110.1007  may  be  waived  or  modified. 

There  were  46  objections  to  the 
requirement  at  t  liai007(b)(2),  whidi 
provides  Federal  financial  assistance  to  the 
HMO  for  the  acquisition  or  construction  of 
that  amount  of  space  necessary  to  provide 
optical,  pharmacy,  or  dental  services  to  200% 
of  the  projected  number  of  HMO  members  for 
whom  these  services  will  be  provided  on  a 
prepaid  basis  at  the  end  of  5  years.  Several  of 
those  who  objected  recommended  that  the 
amount  of  space  which  could  be  assisted 
under  this  section  be  reduced  to  the  amount 
of  space  needed  to  serve  100%  of  the 
projected  number  of  HMO  members  at  the 
end  of  the  S  year  period  after  the  acquisition 
or  construction  is  to  be  completed.  The 
comrafinters  objected  to  the  existing 
provision  on  the  grounds  that  such  assistance 
(1)  is  an  illegal  subsidy  to  non-HMO 
members,  (2)  promotes  unfair  competition 
between  the  HMO  and  unassisted  providers 
of  these  services  and  (3)  is  contrary  to  the 
decision  in  Abbott  Laboratories  r.  Portland 
Retail  Druggists  (425  U.S.  1,  96  S.  Ct  1305 
(1976)).  The  Supreme  Court  in  Abbott 
Laboratories  held  that  the  nonprofit 
institutions  exemption  from  the  price 
discrimination  provisions  of  the  Robinson- 
Patman  Act  of  1936, 15  U.S.C  13(a).  13c,  does 
not  exempt  all  of  a  nonprofit  hospital's  drug 
purchases  from  the  Robinson-Patman  Act 
but  only  those  purchases  which  are  used  as 
part  of  or  to  promote  the  hospital's  intended 
institutional  operation  of  cetring  for  patients. 

To  respond  to  these  comments,  the 
Department  disagrees  with  the  view  that  it  is 
without  authority  to  assist  HMOs  to  develop 
space  for  certain  supplemental  services.  In 
enacting  Section  1305A  of  the  Act  Congresa 
clearly  intended  that  the  Department  provide 
support  for  HMOs  to  expand  their  ability  to 
provide  health  services.  It  is  significant  that 
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Congress  did  not  differentiate  in  the  Act 
between  basic  and  supplemental  health 
services  in  establishing  eligibility  for 
assistance.  The  Department  also  does  not 
believe  that  assistance  for  supplemental 
services  in  the  form  of  a  loan  or  a  guaranteed 
loan  which  must  be  repaid  with  interest  gives 
the  HMO  an  unfair  competitive  advantage 
over  non-HMO  providers. 

With  regard  to  the  applicability  oi  Abbott 
Laboratories,  the  Department  finds  that  this 
argument  is  misplaced  inasmuch  as  this 
subpart  in  no  way  regulates  the  purchasing 
policies  of  HMO  pharmacies.  To  the  extent 
that  the  HMO  might  be  party  to  a  transaction 
that  violates  the  Robinson-Patman  Act  of 
1938,  it  would  be  doing  so  entirely  apart  from 
carrying  out  a  construction  or  acquisition 
project  under  this  subpart.  However,  the 
Department  does  advise  HMOs  with 
nonprofit  status  to  be  aware  of  the  possible 
implications  of  Abbott  Laboratories  for  their 
organizations.  While  HMOs  may  properly 
provide  fee-for-service  pharmacy  or  other 
supplemental  services,  a  nonprofit  HMO  may 
possibly  be  running  the  risk  of  being  a  party 
to  a  transaction  violating  the  Robinson- 
Patman  Act  if  it  purchases  its  fee-for-service 
products  at  more  favorable  prices  than  those 
charged  to  commercial  pharmacies  by  the 
same  supplier.  Nonprofit  HMOs  using  the 
nonprofit  institutions  exemption,  which 
exempts  purchases  of  supplies  by  a  nonprofit 
entity  for  ita  "own  use"  from  the  Robinson- 
Patman  Act  prohibitions,  should  be  aware  of 
the  Supreme  Court's  interpretation  of  the 
"own  use"  exemption  language  in  Abbott 
Laboratories.  While  that  case  involved  a 
nonprofit  hospital  and  not  an  HMO,  the  Court 
in  its  decision  categorized  different  types  of 
pharmacy  services,  some  of  which  were 
similar  to  ones  an  HMO  might  provide,  and 
then  held  that  only  certain  ones  were 
reasonably  related  to  the  institution't 
activities  and  were  therefore  legitimately  for 
ita  "own  use."  The  Department  does  not 
believe  that  an  HMO's  purchase  of  supplies 
for  the  provision  of  fee-for-service  dentaL 
pharmacy,  or  optical  services  should 
necessarily  be  characterized  as  being  other 
than  for  its  "own  use,"  but  is  simply  nAing 
that  any  nonprofit  HMOs  using  the  nonprofit 
institutions  exemption  to  purchase  at  a 
discount,  suppUes  such  as  drugs,  for  the 
provision  of  services  on  a  fee-for-service 
basis  should  consider  carefully  the 
applicability  of  the  Abbott  Laboratories 
guidelines. 

The  Department  has  reconsidered  this 
provision,  i  110.1007(b)(2],  in  light  of  the 
public  comments.  The  Department  notes  that 
HMOs  frequenUy  make  available  a  particular 
service  such  as  pharmacy,  to  members  who 
may  not  receive  coverage  for  that  service 
under  the  HMO's  prepaid  health  package,  as 
a  convenience.  It  agrees,  however,  that  the 
assistance  provided  under  Section  130SA  of 
th«  Act  is  not  intended  to  assist  the  HMO  to 
expand  ambulatory  care  services  on  a  fee- 
for-service  basis.  "Therefore,  it  has  amended 
the  regulation  to  limit  the  assistance  to  be 
provided  so  that  the  HMO  may  only  acquire 
or  construct  the  amount  of  space  necessary  to 
provide  optical  pharmacy  and  dental^ 
servloes  to  110%  of  the  projected  number  of 
HMO  nsmbers  to  be  enrolled  to  receive 


these  services  on  a  prepaid  basis  at  the  end 
of  the  5  year  period  after  the  acquisition  or 
construction  is  to  be  completed.  This  is 
consistent  with  the  requirements  at 
{  110.1007(b)  (1)  and  (3).  While  several 
commenters  recommended  using  100%,  the 
Department  adopts  110%  in  order  to  allow 
some  flexibility  in  the  membership 
forecasting  process.  In  addition,  as  noted 
above,  this  limitation  may  be  waived  or 
modified  for  good  cause  shown. 

8.  One  commenter  asked  that  the  term 
"eligible  costs"  used  in  5  110.1008  be  defined 
more  precisely.  The  Department  notes  that 
the  regulations  require  that  eligible  costs 
must  be  reasonable  and  necessary  for  the 
acquisition  or  construction  of,  or  the  purchase 
of  equipment  for,  a  faciUty  or  portion  of  a 
facility.  Further  clarification  of  the  term  is 
provided  in  subsection  (b],  (c),  (d),  and  (e)  of 
S  110.1008  by  means  of  examples  of  costs 
which  are  eligible  under  certain  conditions 
(e.g.,  land  acquisition  is  an  eligible  cost  only 
if  it  is  in  connection  with  the  acquisition  or 
construction  of  a  facility  on  that  land],  and 
costs  which  are  not  eligible  (e.g.,  leasing  land 
for  a  facility).  The  Department  believes  that 
further  specificity  would  hamper  its  ability  to 
assess  the  unique  characteristics  of  each 
application.  "Hierefore,  these  terms  are  not 
changed  in  the  regulations. 

9.  In  the  interest  of  simplifying  the 
regulation,  we  have  deleted  a  number  of 
sections  which  were  simply  informational 
(for  example,  former  S  110.1012.  "How  are 
loan  closing  dates  determined?*^  or  which 
were  unnecessary  as  regulatory  provisions 
and  could  be  more  appropriately  set  forth  in 
the  loan  documents  themselves  (for  example, 
S  110.1015,  regarding  rights  and  obligations  of 
the  holder  of  a  loan  in  the  event  of  default). 
Thus,  former  Si  110.1009-110.1012  and 

S  110.1015  have  been  deleted  and  the 
remaining  sections  renumbered  accordingly. 

10.  One  commenter  suggested  that  the 
regulations  at  1 110.1009  (S  liai013  of  the 
interim  regulations)  provide  more  specific 
information  with  regard  to  the  interest  rate  to 
be  charged  for  loans  made  or  guaranteed 
under  this  subpart.  As  noted  above,  section 
1308(b)(2)  of  the  Act  has  been  amended  to 
permit  the  Secretary  to  establish  separate 
interest  rates  for  each  disbursement  under  a 
loan,  each  to  bear  interest  at  a  rate 
comparable  to  the  current  rate  of  interest 
prevailing  with  respect  to  marketable 
obligations  of  the  United  States  of 
comparable  maturities,  adjusted  to  provide 
for  appropriate  administrative  charges. 
Section  130e(a)(l)  of  the  Act  requires  that  any 
loan  guarantees  under  Title  Xm  must  bear 
interest  at  a  rate  not  exceeding  such  per 
centum  per  annum  on  the  principal  obligation 
outstanding  as  the  Secreteiry  determines  to  be 
reasonable,  taking  into  account  the  range  of 
interest  rates  prevailing  in  the  private  market 
for  loans  with  similar  maturities,  terms, 
conditions,  and  security  and  the  risks 
assumed  by  the  United  States,  We  have 
revised  the  regulations  to  reflect  these 
atatutory  requirameats. 

[FK  Doc  SZ-12»4  RUd  S-t-at  &«  iml 
HLUNO  COM  4ta»-17-ll 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6241 

[1-17482, 1-181051 

Idatio;  Revocation  of  Secretarial 
Orders 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Public  land  order, 

summary:  This  order  revokes  two 
withdrawals  affecting  135  acres  of 
national  forest  land  withdrawrn  for  use 
by  the  Forest  Service  as  administrative 
sites.  This  action  will  restore  the  lands 
to  such  use  and  disposition  as  may,  by 
law.  be  made  of  national  forest  lands. 
EFFECTIVE  DATE:  June  3,  1982. 
FOR  FURTHER  INFORMA-HON  CONTACR 

William  E.  Ireland.  Idaho  State  Office. 
208-334-1597. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976. 90  Stat  2751: 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  The  Secretarial  Orders  of  August  9, 
1907.  and  January  18. 1909.  respectively, 
are  hereby  revoked  so  far  as  they 'affect 
the  following  described  lands: 

Boise  Meridian 

Coeur  d'Alene  National  Forest 

T.  50  N..  R.  3  E.. 
Sec.  28.  lot  5. 
T.  44  N.,  R.  3  W., 
Sec.  2.  NHSWvI.  NWVtSEV*. 

The  areas  described  contain  15  acres 
in  Shoshone  and  120  acres  in  Benewah 
Counties. 

2.  At  7:45  a.m.  on  June  3, 1982.  the 
above  described  lands  will  be  open  to 
such  forms  of  disposal  as  may,  l}y  law. 
be  made  of  national  forest  lands. 
Gan«y  E.  Cainitfaera. 

Assistant  Secretary  of  the  Interior. 
April  28, 1982. 

[TTt  Dot).  BZ-122M  PUed  S-*-a2:  8c45  un] 
BHJJNQCOOC  U10-a4-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  NaFEMA  6287] 

Ust  of  CommurWtles  Eligible  for  the 
Sale  of  Irwurane*  Under  ItM  National 
Flood  Insurance  Program 

AQBICy:  Federal  Emergency 
Management  Agency  (FEMA). 
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action:  Final  rule. 


SUMMARY:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFDP)  and  eligible 
for  second  layer  insurance  coverage. 
These  communities  have  applied  to  the 
program  and  have  agreed  to  enact 
certain  flood  plain  management 
measures.  The  communities' 
participation  in  the  regular  program 
authorizes  the  sale  of  flood  insurance  to 
owners  of  property  located  in  the 
communities  listed. 

EFFECTIVE  DATES:  The  date  listed  in  the 
fifth  column  of  the  table. 

addresses:  Flood  insurance  policies  for 
property  located  in  the  communities 
Usted  can  be  obtained  from  any  licensed 
property  insiu-ance  agent  or  broker 
serving  the  eligible  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  34294.  Bethesda. 
Maryland  20034,  Phone:  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  E.  Sanderson.  Chief.  Natural 
Hazards  Division,  (202)  287-0270,  500  C 
Street  Southwest,  Donohoe  Building. 
Room  505.  Washington,  DC  20472. 
SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 


(NFIP).  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
retiun,  communities  agree  to  adopt  and 
administer  local  flood  plain 
management  measures  aimed  at 
protecting  Hves  and  new  construction 
from  future  flooding.  Since  the 
commimities  on  the  attached  list  have 
recently  entered  the  NFIP.  subsidized 
flood  insurance  is  now  available  for 
property  in  the  community. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
pubUshing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map,  if  one 
has  been  published,  is  indicated  in  the 
sixth  column  of  the  table.  In  the 
communities  hsted  where  a  flood  map 
has  been  published,  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  delayed 
effective  dates  would  be  contrary  to  the 
public  interest  The  Director  also  finds 


that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance."  This  program  is 
subject  to  procedures  set  out  in  OMB 
Circular  A-95. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b).  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
This  rule  provides  routine  leged  notice 
stating  the  community's  status  in  the 
NFEP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Fait  64. 

Flood  insurance.  Flood  plains. 

PART  64— COMMUNITIES  ELIGIBLE 
FOR  THE  SALE  OF  INSURANCE 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 


In  each  entry,  a  complete  chronology  of  effective  dates  appears  for  each  listed  community.  The  entiy  reads  as  follows: 
§  64.6    Ust  of  •llgil>le  eomnninities. 


State  and  county 


Arizona:  Navajo  County.... 
Califomta:  Marin  County  „. 
Idaho:  Kootenai  County.... 


Cook  County... 
KaneCo«nty„ 


Winnebago  County.. _.. 

Louisiana  Vennilion  Pariah 

Michigan: 

Gratiot  County 


Jacttson  County 

SNawasaee  County.. 

new  Jorsoyr 

Burlington  County 


Camden  County.... 
Atlantic  Oounty 


New  Yorlc  Bic  County 

Oregon: 

Yamhil  County 


Do. 


LkmCowiiy.. 


Snonvflake,  (own  of . 

Marin  County* 

Kootenai  County* 


Elgin,  dtyot.. 


Kane  County* 

Roscoe,  village  o* .. 
Kaptea  dty  of 


Akiia.  city  of.. 


Location 


Concord,  village  of 

Owosso,  cHy  of... 


Haodon,  township  of... 
MuMca,  towrtship  of.... 


Wiiiiamsville,  vHlage  of.. 


Dundee,  ctty  of.. .. 
Ne«rt)erg,cityof. 


Sweet  Home,  city  of « 


ConwM«y 
No. 


040070 
060t73 
1G0076 

170067 
170806 
170724 
220226 

260063 

260423 
60996 

340096 

340134 
340917 
360263 

410253 
410256 
410146 


Effective  date  of  authorization  of  tale  of  flood  iraurwioa 
(or  area 


'50530,  emergency .. 
BZ0301,  regutar 

10315,  emergency- 
820301,  regulw. 

'40406,  emergency.. 
820301,  regular. 


'50529. 
820301. 

'60729, 
820301, 

40611, 
820301. 

'40701, 
820301, 


regulaf.._ 

emergency.. 

regular 

emergency. 

regular. 

emergency, 
regular 


'41226,  emergency. 

820301,  regulv 

^60629,  emergency. 
820301, 


750523,  emergency - 
820301, 


50905.  emergency ... 
820301.1 


'40412,  emergency.. 
820301,  regtiar. 

40422,  emergancy .. 
820301,  regulw. 

'40712,  emergency  . 
820301,  regular 


'40423,  emergency .. 
820301,  regulv. 

'40806,  emergency  - 

820301,  regular. 

750417,  amergancy. 
820301,  ragi*r 


740406 
770225 
770807 

740903 
7W614 
74a3e2 
731100 

740610 
760711 


740608 
741122 
741101 
740631 


740614 
740123 
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stale  and  county 


Conwanty 
Na 


Eltactlve  date  of  auBwrtMbon  of  tala  of  food 


wasrangnn  uouniy^ 
YamNi  County 


Pennsytvania: 

Fayette  County 

Monigoniery  County- 


Fort  Bend  County  „ 


Wittiamson  Counly- 
OeKit  OouHy 


Do. 


Oo- 


Wafjer  County 

Vennant  ChMendan  County - 
Washinglon:  Pien»  County.-. 


Wisconsin:  Mhoaukee  County. 
CaMomia:  San  Malao  County_ 
Mahoc  Cassia  Coiaity 


Ugant  dty  o(_. 
Vamhil.  city  of- 


Luzeme.  to«ims>if>  of ... 
Slqppadi.  kxmsliip  of.. 


Slafianl.  city  of 

Taytor.  dty  of 


Centervile,  cty  of... 
Davis  County* 


KaysvMe,  cHy  of. 

South  Ogden,  oily  of.. 
CoMioslBr,  town  of—. 


Aikansas: 

0«act«ta  County 

SataaOan  County 

Do 


Monroe  County.. 
AMey  County.-. 


Conway  County 

Franidh  County 

Arttona:  MotMN*  County.. 

Connectfcut 

Toiand  County 


MIddtesai  County - 

Florida: 

St  Lucie  County— 


Suwannee  County .. 
Idaho:  Bonnsr  County.... 


Kantudty:  Greenup  County 

Massachusetts:  Worcester  County 

Maine:  Washington  County 

Mchigan: _ _ 

Katamazoo  County 

Da 

Mamesota;  Houston  County 

Montana:  Qalatin  County - _ 

New  Jersey:  Monts  County 

New  York:  Waatchaatar  County -.- 


Oregort 

Washington  County. 

Yan*a  County „. 


Perviaytvania: 

MMgheny  Coirty- 


Bariis  County- 


WMteson,  town  of.. 

B^w^wisceet  CHy  ov... 

Belmont,  dty  of 

Burlay.  city  of 


Camden,  city  of  ~ 
Hadiett,  dty  of -. 
Hartford,  dty  of- 


HoUy  Grove,  dty  of. 
Montrose,  town  of~. 
Morrtnon,  dty  of — ..- 
Ozark,  dty  of _... 


Mottaw  Oounty*- 


ERnglon,  town  of 

KiilingwuiUi.  town  oC 


Port  St  Luda,  dty  of- 

Sumter  County* „. 

Clark  Fork,  city  of 

Raceland,  dty  of 

Southbridge,  town  of.. 
Baring  Plantatkin 


Augusta,  vilageof.. 
Roaa,  township  of.. 
Hokah,  dty  of 


Bozaman,  dty  of- 


Foraat  Gro»a,  dly  of- 

WWamina.  dty  o» 


Collier,  township  ol- 
Exaler.  township  of. 


410276 
421631 

421631 
421148 

400233 

480670 

480040 
480036 

490046 
490181 
500033 
530268 
550278 
065016 
160043 

050163 

090199 
050200 
050157 
050006 
050044 
050358 
040058 

090158 
090174 

120287 
120296 
160132 
210069 
250334 
230468 

260312 
260624 
270192 
300028 
340344 
360912 

410241 
410258 

421068 
421063 


750206.  emergency.. 

820301.  regular 

750210.  emergancy. 
820301,  regular 


750210,  emergerx^y .. 

820301.  regular 

740409.  emergency  _ 
620301.  regular 


791016,  emergency. 

820301,  regular 

741107.  emergency. 
820301.  regular 


750724, 
820301. 
750422. 
820301, 
750418, 
820301. 
740602. 
820301. 
740823. 
820301. 
760817. 
820301. 
740130. 
820301. 
71040a 
820309, 
750716. 
820309, 


regular 

emergency. 

regular 

emergency, 
regiiar 


emergency. 
regular 


emergency. 

regular 


emergeocy. 

regular _ 

emergency. 


regular., 
emergency, 
regular 


regular. 


711230.  emergency— 

820315.  regular — . 

750425.  emergency  _ 

820315,  regular 

7G0312,  emergency ._ 

820315.  regular 

750613.  emergency  — 

820315,  regulw. 

741010,  emergency  — 
820315,  regular... 


750606,  emergency 

820315,  regular 

750205.  emergency 

820315,  regular.. 


740506.  emergency. 
820315.  regultf 


750729.  emergency  . 
820315,  regular. 


750715.  emergency. 
820315.  regular 


750507, 
820315. 
740821. 
820315, 
760630, 
820315. 
760121. 
820315. 
740514. 
820315. 
740319. 
820315. 

750520, 
820315. 
750724. 
620315, 
741129, 
820315, 
750512, 
820315, 
750610, 
820315. 
730202. 
820315. 


regular 

amergefKy. 
regular— 


emergency,, 
regular....—. 
emergency. 

regular 

emergency, 
regular 


emergency, 
regular 

emergency. 
regular 


emergency, 
regular 


emergency. 

regular _ 

emergency. 

regular „ 

emergency - 
regular 


emergency, 
regular „ 


750604.  emergency. 

820315.  regular 

750121,  emergency. 
820315.  regular — 


750707.  emergency. 

820315.  regulw — . 

740927.  9fn6fyoncy« 
820315,  regular 


780214 
731130 

741227 
740726 

0 
740329 

740626 
780207 
740628 
740405 
740623 
750629 
740628 
740719 
740524 

740718 
741018 
740306 
740406 
740503 
731 10Z 
750926 
750110 

741101 
750404 

741213 
770617 
750919 
740206 
740322 
750131 

740306 
0 
740308 
740215 
740412 
760305 

740301 
731228 

740719 
740813 
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581  coliai  (effeotiyc  datot 

leiiyiale  •«  year  rmldle  two  digits  designate  the  monOi;  and  Sie  ten  tao  dqts 

(National  Flood  Insurance  Act  of  1968  (tide  Xm  of  the  Housing  and  Uiban  DevelojMnent  Act  of  1988);  effective  Jan.  ».  1989  {33  FR  17804. 
Nov.  28,  1968),  as  amended  (42  VS.C  4001-4128);  Executive  Order  12127.  44  FR  19387;  and  delegation  of  authority  to  the  Associate  Director 
State  and  Local  Prognuns  and  Support) 

Issued:  April  IS,  1982. 
Lee  M.  Ilioinas. 

Associate  Director,  State  and  Local  Programs  and  Support 

(FK  Ooc.  •.4I8H  nied  I 


Federal  Crime  Insuran.e  Prograni 

44  CFR  Parts  80, 81. 82, 83,  and  84 

II 
[Docket  Na  FEMA-FIA-M] 


;  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rale. 

summary:  These  revisions  to  the 
Federal  Crime  Insurance  I¥ogram 
achieve  the  following  purposes:  They 
raise  the  premiums  and  deductibles 
charged  for  both  residential  and 
commercial  policies.  The  use  of 


geographical  territories  for  determining 
insurance  premiimis  is  eliminated  and 
residential  and  commercial  premiam 
rates  are  made  uniform  for 
policylM^ders  regardless  of  location. 
resulting  in  an  additional  increase  in 
premiums  for  policyholders.  The  list  of 
commoxual  classifications  of  businesses 
is  revised  to  distinguish  nonprofit 
organizations,  such  as  churches, 
libraries,  and  public  properties  from 
commercial  enterprises  and  to  provide 
for  a  lesser  premium  increase  for  the 
nonprofit  organizations  and  higher  rates 
for  commercial  businesses  with  greater 
than  average  exposure  to  crime  lenses. 


The  protective  device  requirements  are 
amended  for  some  commercial 
businesses  by  requiring  alarm  systems 
and  additional  protective  devices  for  all 
commercial  businesses  (except 
nonprofit),  regardless  of  the  amount  of 
gross  receipts.  TTie  regulations  also 
provide  more  detailed  and  helpful 
instructions  ftw  calculating  premiouns 
and  identifying  the  classification  of 
businesses. 

On  December  15, 1981,  d»e  Federal 
Insurance  Administrator,  Federal 
Emergency  Management  Agency, 
published  for  comment  in  the  Federal 
Register  a  proposed  nde  containing 
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these  revisions  which  are  based  upon 
experience  gained  in  administering  the 
Federal  Crime  Insurance  Program  and 
from  su^estions  received  from 
interested  parties.  The  revisions  will 
make  the  Program  more  effective  in 
serving  the  needs  of  those  for  whom  it 
was  intended  and  benefit  the 
government  as  well  as  insureds. 
date:  This  rule  will  be  effective  Jime  1,  - 
1982  so  as  to  be  effective  at  the  same 
time  as  the  new  Federal  Crime 
Insurance  Program  Instructions.  It  is 
imperative  that  these  matters  be  placed 
in  effect  on  the  same  day. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  DeHenzel,  Federal  Emergency 
Management  Agency,  Federal  Insurance 
Administration,  Donohoe  Building,  500  C 
Street,  SW.,'Room  433,  Washington,  D.C 
20472,  Telephone  Number  (202)  287- 
0800. 
SUPPtEMENTARY  INFORMATION:  The  Only 

written  conmients  received  were  from 
an  insurance  industry  organization  and 
the  Federal  Emergency  Management's 
Inspector  General  in  respect  to  which 
the  comments  were  duly  considered  and 
some  adopted. 

These  amendments  are  the  result  of 
the  experience  gained  in  the  eleven 
years  the  Federal  Crime  Insurance 
Program  has  been  in  operation. 

The  use  of  territorial  differentials  in 
premiums  has  had  an  inequitable  and 
unjustifiable  impact  upon  crime 
insurance  policyholders  whose  exposure 
to  crime  is  a  result  of  factors  beyond 
their  individual  control.  The  use  of  a 
uniform  premium  reflects  the  existence 
of  a  crime  threat  to  all  citizens  wherever 
they  may  reside.  However,  the  refining 
of  the  classifications  for  nonresidential 
properties  takes  into  account  certain 
differences  in  exposure  which  result 
from  the  differences  in  the  merchandise 
or  services  offered.  In  general,  the 
premiums  resulting  from  these  revisions 
will  produce  a  higher  level  to  offset  the 
losses  which  have  consistently 
exceeded  the  premiums  collected. 

The  significance  of  the  annual  gross 
receipts  figure  in  the  rating  of 
commercial  policies  is  emphasized  in 
these  regulations  and  the  consequences 
for  material  misstatements  are  clearly 
spelled  out  in  terms  of  denial  of  claims 
and  the  voiding  of  policies. 

FEMA  has  determined  that  an 
Environmental  Impact  Statement  is  not 
needed  for  this  final  rule.  A  copy  of  the 
Finding  of  No  Significant  Impact  and  An 
Environmental  Assessment  is  available 
at  the  above  address. 

List  of  Subjects  in  44  CFR  Parts  80, 82, 
83,  and  84 

Crime  insurance. 


List  of  Subjects  in  44  CFR  Part  81 

Claims,  Crime  insurance. 
Accordingly,  44  FR  (Parts  80,  81,  82,  83 
and  84  are  amended  as  follows): 

PART  80— DESCRIPTION  OF 
PROGRAM  AND  OFFER  TO  STATE 
UCENSED  PROPERTY  INSURANCE 
AGENTS  AND  BROKERS  ACTING  ON 
BEHALF  OF  PURCHASERS  OF 
FEDERAL  CRIME  INSURANCE 

1.  Section  80.4  entitled  "Offer  to  Pay 
Commission  to  State  Licensed  Property 
Insurance  Agents  and  Brokers  for 
Submitting  Applications  on  Behalf  of 
Purchasers  of  Federal  Crime  Insurance" 
is  amended  by  revising  paragraph  (c)  to 
read  as  follows: 

S80.4    [Amended] 


Washington  Mefropolitan  Area,  call 
collect  (301)  652-2637. 

PART  81— PURCHASE  OF  INSURANCE 
AND  ADJUSTMENT  OF  CLAIMS 

3.  Section  81.2  entitled  "Eligibility 
Requirements  Applicable  to  Property 
Ovraers"  is  amended  by  revising 
paragraph  (c)  to  read  as  follows: 

§81.2    [Amefided] 


(c)  Subject  to  a  minimum  annual 
commission  of  $15  on  each  commercial 
policy  and  $5  on  each  residential  policy, 
the  specified  commission  percentage  of 
the  policyholder  premium  for  both 
residential  and  commercial  insurance 
coverages  shall  be  the  following:  Initial 
policies  14%  and  for  all  renewal  policies 
12%.  The  renewal  commission  rate  shall 
apply  to  any  property  that  has 
previously  been  insured  under  the 
Program  unless  the  lapse  of  time  since 
the  termination  of  the  previous  policy  is 
in  excess  of  6  months.  The  commission 
for  any  renewal  policy  shall  be  deemed 
payable  only  to  the  property  insurance 
agent  or  broker,  of  record,  if  any.  A 
change  of  agent  or  broker  made  at  any 
time  other  than  on  a  policy  anniversary 
date  must  be  accompUshed  by  the 
submission  of  a  new  application  with 
the  applicable  premium  and  a  request  to 
replace  the  policy  in  force. 

2.  Section  80.6  is  revised  to  read  as 
follows: 

§  80.6    Name  and  address  of  Invoicing 
company. 

The  following  company  has  been 
designated  to  act  as  servicing  company 
for  the  Federal  Crime  Insurance 
Program,  National  Con-Serv  Inc.,  t/a 
Safety  Management  Institute.  Written 
communications  with  the  servicing 
company  should  be  addressed  to 
Federal  Crime  Insurance,  P.O.  Box 
41033,  Washington.  D.C.  20014.  The  toU 
free  telephone  number  for  the  servicing 
company  is  800-638-8760  and  tiiis 
number  serves  the  continental  United 
States,  Puerto  Rico  and  the  Virgin 
Islands,  except  for  Maryland  and  the 
Washington  Metropolitan  Area.  In  the 
Washington  MetropoUtan  Area  call  652- 
2637.  In  Maryland,  outside  the 


(c)  Any  material  misstatement  of  fact 
in  the  application  or  in  any  form 
submitted  at  the  time  of  any  subsequent 
renewal  may  result  in  the  voiding  of  the 
policy  and  the  denial  of  any  claim. 
Intentionally  false  or  misleading 
statements,  either  in  the  application,  at 
the  time  of  subsequent  renewals,  or  in 
connection  with  any  claim  submitted 
under  this  program  may  also  result  in 
prosecution. 

S81.4    [Amended] 

4.  Section  81.4  entitled  'Terms  and 
Conditions  of  Policy  to  Govern"  is 
amended  by  deleting  paragraph  (d), 
thereof. 

S.a.  Section  81.7  entitled 
"Cancellations,  Modifications  and 
Renewals  of  Coverage"  is  amended  by 
adding  at  the  end  of  paragraph  (c)  the 
following  sentence: 

S  81.7    Cancellation,  modification  and 
>  Renewals  of  coverage. 

•  •        •        •        • 

(c)  *  *  *  The  insurer  may,  at  the 
request  of  the  insured,  permit  a 
retroactive  cancellation  of  a  policy,  but 
in  no  event  shall  such  cancellation  be 
effective  earlier  than  thirty  days  before 
receipt  by  the  insurer  of  a  lost  policy 
release  or  the  original  pohcy,  and  such 
cancellation  shall  apply  only  to  the 
policy  in  force  at  the  time  of  the  receipt 
of  such  request 

b.  Section  81.7  is  further  amended  by 
revising  paragraph  (d)  to  read  as  follows 
beginning  with  subparagraph  (5)  of  said 
paragraph: 

•  •        •        •        • 

(d)  •  •  • 

(5)  Any  other  substantial  failure  to 
comply  with  the  provisions  of  this 
subchapter  or  of  the  insinance  policy  as 
determined  by  the  insurer  and  stated  in 
its  notice  of  cancellation.  Cancellations 
or  any  of  the  groimds  in  paragraph  (d)(2) 
(3)  or  (4)  of  this  section  may,  at  the 
discretion  of  the  insurer,  be  made 
retroactive  to  the  date  of  application  or 
renewal  which  immediately  precedes 
the  first  known  wrongful  act  Refunds  of 
unearned  premiums,  if  any,  shall  be 
subject  to  offsets  for  the  insurer's 
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administrative  expenses  (including  the 
payment  of  agent's  commissions,  if  any) 
in  connection  with  the  issuance  of  the 
policy,  any  inspections  of  the  insured's 
premises  and  the  expense  of  claims 
adjustment,  if  any.  Cancellations  by  tfie 
insurer  on  the  basis  of  paragraph  (d)(5) 
of  this  section  or  as  provided  by 
paragraph  (e)  of  this  section  shall  be 
upon  30  days  written  notice,  and  the 
insured  shall  be  entitled  to  a  short  rate 
refimd  of  premium,  if  any. 

c.  Section  81.7  is  further  amended  by 
amending  paragraph  (f)  to  delete  the  last 
sentence,  thereof. 

§  81.7a    (Amended] 

d.  Section  61.7a  entitled 
"Canoellationsin  Order  to  Renew"  is 
amended  by  adding  the  following 
sentence  to  the  end  of  paragraph  (a)  to 
read  as  follows: 

(a)  *  *  *  Cancellation  and  rewrite  of 
coverage  to  avoid  an  impending  rate 
increase  shall  not  be  permitted,  unless 
such  cancellation  was  made  to 
accomplish  an  increase  in  the  amount  of 
insurance  coverage  or  as  a  result  of  the 
removal  of  the  insured  to  another 
premises. 

PART  82— PROTECTIVE  DEVICE 
REQUIREIIENTS 

982.1    lAmended] 

6.  Section  82.1  entitled  'Definitions"  is 
amended  by  adding  a  paragraph  (j) 
which  reads  as  follows: 

0)  "Safe"  is  a  non-portable  money 
storage  compartment  which  is 
reinforced  with  a  minimum  of  Vi  inch 
solid  steel  plate  throughout,  with  the 
exception  of  the  door,  which  must  be  at 
least  one  inch  thick  solid  steel  plate  and 
equipped  with  a  combination  lock, 
which  is  an  integral  part  of  the  door. 

7.a.  Section  82.5  entitled  "Inspection 
of  Commercial  Premises"  is  amended  by 
revising  the  existing  paragraphs  (c)  and 
(d)  and  by  revising  the  last  sentence  of 
paragraph  (e)  as  follows: 

§  82.5    Inspection  of  commercial  premises. 
*        •        •        •        • 

(c)  An  insured  whose  commercial 
premises  is  not  one  which  is  required  by 
Section  82.31  to  be  protected  by  any 
type  of  alarm  system  but  who  elects  to 
utilize  an  alarm  system  may  select 
particular  accessible  openings  and 
exterior  doors  to  be  protected  only  by 
the  alarm  systems  and  may  protect 
other  accessible  and  exterior  doors  wHh 
the  physical  barriers  specified  in 
paragraphs  (c)  and  (e)  of  Section  82.31. 

(d)  B^ause  the  statement  of  annual 


gross  receipts  is  a  signiHcant  factor  in 
the  determination  of  the  applicable 
protective  device  requirements  as  well 
as  in  the  determination  of  the  correct 
premium,  the  annual  gross  receipts 
figure  reported  on  the  application  or  at 
the  time  of  renewal  shall  be  verified  at 
the  time  of  the  adjustment  of  any  loss. 
The  applicfmt  or  insured  shall  at  the 
time  make  available  any  necessary 
documentation  to  substantiate  the 
annual  gross  receipts  hgure  reported. 

(e)  •  *  *  The  Administrator  may  also 
in  his  discretion  determine  that  the 
frequency  and/or  severity  of 
occiurences  of  loss  experienced  under 
any  policy  issued  under  the  provisions 
of  paragraphs  (b)  and  (c)  of  this  section, 
requires  that  as  a  condition  of 
continuation  of  coverage  or  renewal  of 
such  policy  the  premises  insured 
thereunder  be  protected  by  one  or  more 
of  the  protective  devices  described  in 
paragraphs  (a),  (b).  (c).  (d).  (e).  (f).  (1). 
(2),  (3)  of  S  82.31.  for  applicable  poinU  of 
entry  for  incurred  loses. 

b.  Section  82.5  is  further  amended  by 
adding  a  paragraph  (i)  as  follows: 
•        •        •        •        * 

(i)  If  an  applicant  occupies  a  premises 
jointly  with  other  businesses,  and  there 
exists  no  physical  barrier  separating  the 
business  of  the  apphcant  from  the  other 
businesses,  the  applicant  may  still 
obtain  insurance  coverage  provided  that 
the  exterior  boundaries  of  the  premises 
that  enclose  the  business  of  the 
applicant  and  the  other  businesses  are 
protected  in  accordance  with  the 
protective  device  requirements 
applicable  to  the  classification 
governing  die  applicant's  business.  In 
sudj  a  case  the  appUcant,  as  an  insured, 
will  be  responsible  for  the  continued 
existence  and  maintenance  and 
functioning  of  the  required  protective 
devices.  For  purposes  of  the  burglary 
insurance  coverage,  the  premises  to 
which  there  must  be  forcible  signs  of 
entry  is  the  overall  premises  confining 
the  business  of  the  apphcant  and  the 
other  businesses.  As  noted  in  Section 
83.22,  the  maximum  limit  of  coverage 
which  consists  of  $15,000  may  not  be 
increased  by  insuring  several 
departments  of  a  single  business  or 
Institution  at  one  premises  as  separate 
premises  and  this  paragraph  does  not 
supersede  Section  83.22. 

S82.3    (Amended] 

8.  Section  82.31(0  entided  "Minimum 
Standards  for  Industrial  and 
Commercial  Properties"  is  revised  as 
follows: 


(f)  The  following  types  of 
establishments  whose  inventories  poee 
a  particularly  serious  risk  ■haU,  as  a 


minimum,  in  addition  to  the 
requirements  of  paragraphs  (a),  (b)  and 
(d)  of  this  Section  be  protected  by  the 
type  of  alarm  system  indicated.  If  the 
system  specified  in  {f)(l)  of  this  Section 
is  not  available  in  the  community  in 
which  the  premises  are  located,  the  type 
of  system  specified  in  paragraph  (f)(2)  of 
this  Section  shall  be  permitted.  In 
addition  to,  but  not  in  place  of,  any 
central  station  supervised  alarm  system 
or  silent  alarm  system  required  under 
(f)(1)  and  (2)  of  this  section,  an  insured 
may  also  utilize  a  local  alarm  system. 

(1)  Central  Station,  supervised  service 
alarm  systems  shall  be  required  for  the 
following  businesses: 

(i)  Auto  Parts — No  Service — 
Wholesale/Retail/M^. 
(ii)  Beer/Wine  with  Food  Retail 
(iii)  Beer/Wine— Wholesale, 
(iv)  Cameras/Photo  Supplies/Film 
Processing— Wholesale/Retail/Mfg. 

(v)  Clothing/Men's  (age  12  and 
over)— Wholesale/Retail 

(yi)  Clothing/Women's  (age  12  and 
over) — Wholesale/RetaU. 

(vii)  Drug  Stores  and  Druggists' 
Sundries. 
(viii)  Drugs — Wholesale. 
(ix)  Electrical  Appbances/^paratus/ 
Parts— Wholesale/Retail/M^. 
(x)  Food  Shi&s/Wbolesale. 
(xi)  Furriers— RetaU/Wholesale/M^/ 
Storage. 

(xii)  Gasoline  Service  Station/Fuel 
Dealers. 

(xiii)  Guns/Ammunition— Wholesale/ 
Retail/Mfg. 

(xiv)  Jewelry— Retail/Wholesale/ 
Mfg/Storage. 
(xv)  Liquor  Salea-^etaiL 
(xvi)  liquor-^  Wholesale, 
(xvii)  Pawnbrokers, 
(xviii)  Precious  Metals/ 
Electroplating — Storage. 

(xix)  Precious  Metals/Electroplating — 
M^/Wholesale/RetaiL 

(xx)  Radio/TV/Stereo/Electronic 
Equipment/Computers — Wholesale/ 
Retail/Mfg. 
(xxi)  Record  Shop, 
(xxii)  Tobacco  Dealers — Retail 
(xxiii)  Tobacco— Wholesale, 
(xxivj  Variety  Stores/Department 
Stores. 

(2)  Silent  alarm  systems  shall  be 
required  for  the  following  businesses: 
(i)  All  Risks  Not  Otiierwise  Qassified. 
(ii)  Amusement  Enterprises, 
(iii)  Art  Supplies— Retail/Wholesale/ 
Mfg. 

(iv)  Beadi  Consession  Stands/ 
Supplies, 
(v)  Beauty /Barber  Shops, 
(vi)  Beauty  &  Health  Supplies/ 

Cosmetic— Wbolesale/Retail/Ml)!- 
(vii)  BiUiard/Pool  Parion. 
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(viii)  Boutiques. 

(ix)  Building  Contractors — ^Material — 
Retail/Wholesale. 

(x)  Candy /Nut  Stores— Retail/ 
Wholesale. 

(xi)  Clothing  Apparel  (Children  12  & 
under) — Retail/Wholesale. 

(xli)  Coin/Stamp  Shop. 

(xiii)  Distributors — Variety /Non- 
Alcoholic  Beverages. 

(xiv]  Dry  Cleaners. 

(xv)  Dry  Goods/Textile/Sewing 
Material— Retail/Wholesale/Mfg. 

(xvi)  Fine  Arts  (Porcelain,  Ivory, 
Oriental  Rugs,  Paintings,  etc.). 

(xvii)  Flea  Markets/Auction  Houses. 

(xviii)  Florist — Wholesale/Retail. 

(xix)  Funeral  Homes. 

(xx)  Furniture/Home  Furnishings/ 
Floor  Covering/Upholstery — New/ 
Used— Retail/Wholesale/Mfg. 

(xxi)  Garages/Auto  Repair/Body 
Shop. 

(xxii)  Gift  Stores — (Costume  Jewelry 
$25.00  Wholesale  Limit)— Retail/ 
Wholesale/Mfg. 

(xxiii)  Golf  and  Other  Sports 
Professionals. 

(xxiv)  Grocery  Stores/Delicatessens/ 
Health  Food  Stores. 

(xxv)  Hardware/Houseware — Retail/ 
Wholesale/Mfg. 

(xxvi)  Hobby  Shops/Toys/Novelty — 
Retail/Wholesale/Mfg. 

(xxvii)  Hotel/Motel/Rooming  House/ 
Apartments. 

(xxviii)  Industrial  Materials/Iron  & 
Metal  Work— Wholesale/Retail/Mfg. 

(xxix)  Laundries. 

(xxx)  Leather  Products— Retail/ 
Wholesale/Mfg. 

(xxxi)  Marine/Aircraft  Materials — 
Sales/Service— Retail/Wholesale/Mfg. 

(xxxii)  Meat/Poultry/Fish  Dealers. 

(xxxiii)  Medical  (Doctors,  Dentist, 
etc.)  Supplies— Wholesale/Retail/Mfg. 

(xxxiv)  Music  Stores/Instruments/ 
Supplies— Wholesale/Retail/Mfg. 

(xxxv)  Nursing  Homes/Convalescent. 

(xxxvi)  Office  Supphes/Business 
Machines/Equipment — Retail/ 
Wholesale/Mfg. 

(xxxvii)  Parking  Lots/Rental  Cars/ 
Carwash/Taxi  Offices. 

(xxxviii)  Pet  Stores/Kennels— < 
Supplies. 

(xxxix)  Photographers  Studios. 

(xl)  Professional /Specialized  Services 
(Lawyers,  Accountants,  etc/Couriers, 
Housekeeping,  etc.). 

(xli)  Realty/Insurance/Travel/ 
Employment  (Agencies). 

(xlii)  Schools  (Profit)  Day  Care 
Centers/Studios. 

(xliii)  Security  Locksmiths/Alarms — 
Retail/Wholesale/Mfg. 

(xliv)  Shoe  Stores— Retail/ 
Wholesale/Mfg. 


(xlv)  Specialized  Qothing 
(Sportswear/Lingerie/Accessories, 
etc.)— Wholesale/Retail/Mfig. 

(xlvl)  Stationery/Books/Printing/ 
Engraving/Paper — ^Plastic  Products — 
Retail/Wholesale/Mfg. 

(xlvii)  Tavem/Bar/Lounge. 

(xlviii)  Used  Clothing/Shoe  Repair/ 
Thrift  Shops. 

(xlix)  Wig  Shops. 

(3)  Local  alarm  systems  shall  be 
required  for  the  following  businesses: 

(1)  Antique  Store. 

(ii)  Art  Gallery. 

(iii)  Auto  Parts  Sales/Service — 
Wholesale/Retail/Mfg. 

(iv)  Check  Cashing  Agency /Money 
Exchange — Collectors. 

(v)  Clothing  Manufacturer /Tailoring. 

(vi)  Clubs  (Serving  Alcoholic 
Beverages). 

(vii)  Discos/Dance  Halls/Pavilions. 

(viii)  Health  Qubs/Spas/Massage 
Parlors. 

(ix)  Motorbikes/Bieycles/Mopeds. 

(x)  Radio/TV/Stereo/Electronic 
Equipment/Computers— Service  Only. 

(xi)  Restaurants. 

(xii)  Savings/Loans/Banks  and  Other 
Financial  Institutions  excluding  check 
cashing. 

(xiii)  Sports  Goods — General — 
Wholesale/Retail/Mfg. 

(xiv)  Vending  Machines — Sales/ 
Rentals— Mfg. 

PART  83— COVERAGES.  RATES  AND 
PRESCRIBED  POUCY  FORM 

§83.1    [AfiwfKted] 

0.  Section  83.1  entitled  "Description  of 
Residential  Coverage"  is  amended  by 
adding  at  the  end  of  paragraph  (c)  the 
following  additional  sentences,  which 
read: 


(c)  *  *  *  A  mobile  home  used  as  a 
residence  may  be  insured  on  a 
residential  application  form  provided 
the  mobile  home  has  been  rendered 
immobile  on  a  permanent  foundation 
and  anchored  to  resist  flotation  or 
lateral  movement.  A  residential 
premises  or  a  portion  thereof  owned  or 
leased  by  a  business,  corporate  or 
otherwise,  may  not  be  insured  by  said 
business  under  a  residental  policy.  A 
model  home  held  for  eventual  sale  may 
not  be  insured  under  a  residential 
policy.  A  storeroom  used  for  temporary 
storage  of  personal  property  not 
pertaining  to  a  business  may  be  insured 
under  a  residential  policy,  provided  that 
the  storage  area  is  surrounded  by 
physical  barriers  which  separate  it  from 
other  storage  areas  available  to  other 
persons  and  that  the  storage  area 
utilized  by  the  insured  complies  with  the 
protective  device  requirements 
applicable  to  residential  premises. 


10.  a.  Section  83.2  entitled  "Limits  of 
Residential  Coverage"  is  amended  to 
read  as  follows: 

8  83.2    Umttt  of  residential  coverage. 

The  residential  policy  may  be  written 
in  amounts  not  less  than  $1,000  and  not 
in  excess  of  $10,000  for  each  insurable 
premises.  An  insurable  premises  is 
defined  as  a  physically  separate  area 
occupied  for  residential  purposes  by  one 
or  more  persons  who  are  permanent 
members  of  a  single  household.  The 
$10,000  limit  of  coverage  for  each 
insurable  premises  may  not  be 
increased  by  subdividing  the  premises 
shared  by  members  of  a  common 
household.  Any  amount  of  insurance  or 
fraction  thereof,  above  a  specified  limit 
shall  be  charged  the  applicable  rate  for 
the  next  higher  limit  of  coverage. 
Specified  limits  of  coverage  are  set  forth 
in  S  83.4. 

583.3   [Amended] 

b.  The  first  sentence  of  §  83.3  entitled 
"Amount  of  Residential  Policy 
Deductible"  is  amended  by  changing 
"*  *  *  $50  for  each  loss  occurrence,  or  5 
percent  of  the  gross  amount  of  the  loss, 
whichever  is  greater,  *  *  *"  to  read 
"*  *  *  $100  for  each  loss  occurrence,  or 
5  percent  of  the  gross  amount  of  the  loss, 
whichever  is  greater,  *  *  *". 

11.  Section  83.4  entitled  "Residential 
Crime  Insuurance  Rates"  is  amended  to 
read  as  follows: 

§  83.4    Residential  crime  insurance  rate*. 

The  specified  limits  of  coverage  and 
applicable  annual  premiums  for 
residential  crime  insurance  coverage  are 
as  follows: 


Poncy  bnlt 


$1.000.., 
S3.000... 


$5.000.. 


»7.000 

$10,000. 


Annual 
pfMirium 


$80 

70 

80 

110 

120 


12.  a.  Section  83.22  entitled  "Limits  of 
Commercial  Coverage"  is  amended  to 
read  as  follows: 

S  83.22    Limits  of  coverage  and  number  of 
applications  required. 

The  Commercial  Crime  Insurance 
Policy  may  be  written  in  amounts  not 
less  than  $1,000  and  not  in  excess  of 
$15,000  for  each  insured  premises.  The 
maximum  limit  may  not  be  increased  (a) 
by  insuring  several  departments  of  a 
single  business  or  institution  at  one 
insurable  premises  as  separate 
premises,  or  (b)  by  establishing  separate 
businesses  for  different  portions  of 
business  operations  having  a  common 
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majority  ownership  which  are  located  at 
one  insurable  premises.  Each  $1,000  of 
insurance  or  fraction  thereof  shall  be 
charged  the  applicable  rate  for  the  full 
$1,000  of  insurance  coverage.  Insurable 
premises  is  defined  as  one  premises  or 
portion  thereof  utilized  for  the  purpose 
of  conducting  the  business  of  the 
insured.  Two  or  more  buildings  which 
are  adjoining  and  have  a  common 
connecting  door  or  passageway  are 
considered  one  building  and  should  be 
included  in  one  application.  Multiple 
rooms  or  floors  within  one  building  are 
considered  one  premises  and  should  be 
specifically  enumerated  on  one 
application.  Physically  separate 
buildings  or  portions  thereof  must  be 
covered  on  separate  applications  using 
the  appropriate  IRS  number,  with  a 
different  suffix  on  each  application,  in 
order  to  identify  multiple  premises  of 
one  business.  TTie  commercial  policy 
form  must  be  used  by  a  business  for 
residential  properties  ovraed  or  leased 
by  said  business,  incorporated  or 
otherwise  and  for  model  homes.  Such 
risks  must  meet  commercial  protective 
device  requirements.  If  an  insured 
shares  a  premises  with  one  or  more 
other  businesses  but  there  is  no  physical 


barrier  meeting  protective  device 
requirements  to  separate  the  business, 
the  insured  is  entitled  to  coverage  with 
limitations  as  described  in  §§  82.5(il  and 
83.22. 

12.  b.  Section  83.23  is  revised  to  read 
as  follows: 

§  83.23    Amount  of  commercial  policy 
deductlMe. 

(a)  The  Commercial  Crime  Insurance 
Policy  for  industrial  and  commercial 
risks  shall  be  subject  to  a  deductible  in 
the  following  amounts  for  each  loss 
occurrence  or  5  percent  of  the  gross 
amount  of  the  loss,  whichever  is  greater, 
in  accordance  with  the  following 
categories  of  annual  gross  receipts  (or 
operating  budget  if  applicable): 


Less  than  $299,999 

$300,000  to  S499.999- 
$500,000  and  above-- 


$2S0 
350 
500 


(b)  The  Commercial  Crime  Insurance 
Policy  for  non-profit  or  public  property 
risks  shall  be  subject  to  a  deductible  in 
the  amount  of  $250  for  each  loss 
occurrence  or  5  percent  of  the  amount  of 
loss,  whichever  is  greater. 


13.  a.  Section  83.24  is  revised  to  read 
as  follows: 

$83.24    Classiflcatlon  of  commercial  risks. 

(a)  The  governing  factor  in 
determining  the  risk  classification 
applicable  to  a  particular  premises  is  the 
kind  of  business  conducted  by  the 
insured  at  that  location.  If  there  are 
several  types  of  merchandise  appUcable 
to  the  risk,  the  highest  classification  of 
merchandise  inventoried  and  held  for 
sale  governs.  For  example,  a  business 
with  the  following  types  of  merchandise 
inventoried,  60%  handbags  and  wigs  and 
40%  fine  jewelry,  shall  be  classified  as 
Class  3  Fine  Jewehy. 

Any  change  in  classification  must  be 
reported  to  the  insurer  through  the 
servicing  company. 

(b)  Individual  concessionaires 
operating  within  a  premises  are 
classified  according  to  the  business  or 
merchandise  of  the  concessionaire. 

(c)  Warehouses  and/or  other  storage 
areas  shall  take  the  classification  of  the 
merchandise  or  inventory  comprising 
the  majority  value  of  the  contents. 

(d)  The  following  business 
classifications  shall  be  applicable  to  the 
Commercial  Crime  Insurance  Policy: 
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Annual  premium  for— class  1.  gross  receipts 


Less  than  $25.000... 

25.000-49.9W 

50.000-99,999 


100.000-299.990 

300.000-499.999 

500.000-999.999 

1.000,000-1,490.999.. 
1.500.000-1.909.999.. 
t,000,000-2.4e9.990„ 
2.500,000-2;9e9.99e.. 
3.000.000-3/499.999 .. 
3.500.000-3599,999... 
4.000.000-4.909,999 ... 


tlXXW 


0) 


i» 

120 
120 
180 
240 
300 
400 
540 
600 
680 
040 
900 
1.080 


(2) 


72 
72 
72 
108 
144 
180 
288 
324 
360 
396 
504 
540 
646 


(3) 


60 

60 

60 

90 

120 

150 

240 

270 

300 

330 

420 

450 

540 


Amount  ot  gMiraoa  - 


S2.000  options 


(1) 


226 

228 

228 

342 

456 

570 

912 

1,026 

1,140 

1.254 

1,596 

1,710 

^052 


(2) 


136 
136 
138 
206 

274 
342 
548 
616 
684 
752 
956 
1.026 
1,232 


(3) 


114 
114 
114 
172 
228 
286 
456 
514 
570 
628 
798 
856 
1,026 


$3,000 


(1). 


324 
■324 

324 

488 
648 
810 
1,296 
1.458 
1.620 
1.782 
2.268 

^4^o 

&916 


(2) 


104 

1»4 

104 

292 

388 

486 

778 

874 

072 

1.070 

1.360 

1,458 

1.750 


(3) 


162 
162 
162 
244 

324 

408 

648 

730 

610 

892 

1,134 

1216 

1.458 


S4M0  options 


(1) 


408 

408 

408 

612 

816 

1,020 

1.632 

1336 

2.040 

2.244 

2356 

3,060 

3,672 


12) 


244 
244 
244 
368 

490 
612 
980 
1.102 
1.224 
1.346 
1.714 
1.836 
2.204 


-l_ 


n 


204 
204 
204 
306 

408 

510 

816 

016 

1320 

1.122 

1.421 

1.S30 

1336 


i  Annual  premlura  tor  dass— 1.  gross  receipts 


Lass  than  $2Sj000. 

25.000-40.999. ; 

50.000-99.999 

100.000-290300  _ 
300300-400300— 
•00300-009309 


1300,000-1.499.999.. 
1,500.000-1. 099.999.. 
t.OOO.OOO-2.499.990.. 
2,500.000-2,090.990.. 
3,000,000-3.490.009.. 
3,500.000-3.900.900.. 
4300300-4,000300.. 


•5,000  optiona 


(1) 


II 


480 

480 

480 

720 

•80 

1300 

1,020 

2.180 

2.400 

2.640 

3360 

3.600 

4320 


C2I 


288 

288 
288 

432 

678 
720 
1.152 
1.296 
1,440 
1J64 
2316 
2.180 
2.602 


(3) 


240 

240 

240 

360 

480 

800 

080 

1.080 

1300 

1,320 

1,680 

1,800 

&160 


Amount  o(  covaiags 


$6,000  options 


(1) 


540 

540 

540 

810 

1.080 

1,350 

t160 

2,430 

2.700 

2.070 

3,780 

4.060 

4360 


(2) 


324 
324 
324 
486 

648 
810 
1306 
1.458 
1.620 
1,782 
2366 
2.430 
2.916 


(3) 


270 
270 
270 
406 

540 
876 
1.080 
1318 
1.360 
1,486 
1,690 
2.026 
t430 


<7.000  optlans 


(1) 


588 
588 
588 

682 
1.176 
1,470 
2,3|S2 
2,646 
2.940 
3334 
4,116 
4,410 
5302 


(2) 


352 
352 
352 
530 

706 
882 
M12 
1.586 
1,764 
1340 
2.470 
2.646 
3.176 


(31 


284 
204 

204 
442 
588 

736 
1,176 
1324 
1,470 
1318 
2356 
2306 
t.646 


$8,000 


(1) 


624 

624 

624 

936 

1346 

1300 

2.406 

2.808 

3.120 

3.432 

4366 

4,680 

5316 


(2) 


374 

374 

374 

562 

748 

036 

1,406 

1384 

1372 

2.080 

2320 

2308 

3370 


o> 


312 

312 

312 

406 

624 

780 

1346 

1.404 

1.560 

1,716 

2.164 

2340 

2306 
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Anount  ol  oonrag* 

Annual  prenikjin  lor— dass  1.  gross  receipts 

•aonopiiM 

•10.000  oplam 

ri/)99  up«lill 

tnjaaooftam 

(1) 

(2) 

0) 

(1) 

(2) 

(3) 

m 

(2) 

(3) 

m 

P) 

CT 

iim  "-wi  tr^im> 

648 

648 

8« 

972 

1.296 

tJOB 

2,502 

2.918 
«2«> 
MM 

4.536 

M3e 

388 
388 

396 
584 

778 
9)3 
1JS6 
1.780 
1*44 
2.W9 
2.722 
2*16 

i.sn 

324 
324 
S34 
486 
648 
910 
1.296 

i.4se 
i«» 

1.792 
2.268 

2.430 
2.919 

600 

880 

•90 

990 

1.320 

1.6S0 

2jM0 

2.970 

8.300 

a^o 

4.620 
4.9S0 
SJMO 

396 

SM 

792 

990 

1.594 

1.7» 

ijao 

2.179 

2.772 
2.970 

aj9« 

330 
330 

330 

496 

680 

826 

1.320 

1.486 

1.650 

1316 

2.310 

a417 

Z970 

98S 
666 
666 
1.000 
1.332 
1.666 
2,894 
2309 
3.3W 
3.864 
4.862 
4.908 
5.994 

400 
400 
400 
900 

•90 

1.000 
1J99 
1.799 

1.966 
2.196 
2.76« 
2466 
3.996 

394 
334 

334 

SOO 

989 

932 

1.332 

1v4«9 

1.666 

1*32 

23J2 

^499 

2.999 

•72 

•72 

672 
1.000 
1>»4 
1.680 

tarn 

3.024 
3.360 

3jam 

4.704 
5.040 
6j048 

404 

404 

404 

•04 

909 

1.000 

1J812 

1314 

1016 

t219 

2372 

3.024 

3J929 

336 

r^  KKi-to  OM, 

336 

"^nnruoQOQQ „ 

336 

504 

'vm  nm-MO  aaa 

672 

vm  nnn-ooQ  oaa 

840 

1  nnr)nm-i  <Qga(M*             ,  , 

1344 

1  '^^tm-A  ntnm                                                  

1312 

1380 

7  vm  nrm-9  ago  am 

1.848 

smoom  9^n?n 

2.3S2 

i«m)(wm-3eftt«« 

2.520 

4  nnoDfV)  4  flan  909 

3.024 

Annual  premium  lor  < 


Aiaount  ol  coverage 


S13.000 


(1) 


(2) 


« 


$14,000  options 


(1) 


(2) 


•1S390< 


tu 


C9 


Less  ttian  $25.000- 

25,000-49.999 

50,000-99399 


100,000-299.999 

300,000-499399 

500.000-999399 

1,000.000-1.499399. 


•79 

•7S 

«• 

XfiV 

1.356 


1,500,000-1.999.999.. 
2,000,000-^409399  - 
2.500,000-2.999.999  . 
3.000.000-3,499.999. 
3,500300-3399309  . 
4,000.000-4390390  . 


2712 


3.730 
4.748 

63a* 

6.102 


406 

406 

406 

•10 

814 

t.0«6 

1329 

1332 

2334 

2239 

2348 

I3E2 


340 

340 
340 
H« 
678 

•«• 
135B 
132^ 

1364 
2374 
2.542 
33S2 


664 

1.026 
1366 
1J^ 
2736 
a.078 
3^420 
3762 
4.788 
6.130 
6.1S6 


410 

410 

410 

616 

820 

1.026 

1.642 

1.648 

2.052 

2.258 

2.872 

3.078 

3304 


•42 
3*2 


514 


13«B 
1340 
1.710 
13B2 
2394 
2386 

sjan 


1338 
1.380 
1.729 
2.780 
3.106 
3.459 
31798 
4^rin 

S.178 
1210 


4«4 
414 
414 


139S 
13S6 
1364 
2370 
2.27« 
238^ 
3,108 
2726 


34S 

348 

S46 

518 

890 

8S2 

1390 

1352 

1.728 

1390 

Z419 

2.588 

3.106 


Option  (1)  Burgtary  and  robbery  coverage  in 

Option  (2)  Rotibery  onty  co  iraga 

Option  (3)  Burglary  omy  coverage 

The  rale  ior  opHon  (4)  i.ijrmnii  ot  the  «ur«  of 

Note.— Consult  servicing  company  tor  raft 


afanaxcaa* 


oovervoe 
laaoIKi 


miMoa 


1(3) 
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AniounI  Ol  coverage 

SLOOOoptiona 

$2,000  opaon* 

S3300apligns 

t4300avloni 

(1) 

69 

(3) 

(1) 

(2) 

(3) 

(1) 

(2) 

0) 

(1) 

» 

M 

1  «M  iti»n  pi.nnn       

«44 
«44 
144 
216 

288 

aao 

578 

648 

720 

792 

1.008 

1.080 

1298 

•6 
M 
•8 

lao 

172 
216 

346 
386 
432 
478 
604 
648 
778 

72 
72 

72 
108 

144 

180 
298 
324 
360 
396 
504 
540 
648 

274 
274 

274 

410 
648 
684 
1394 
1^32 
1.368 
1.504 
1316 
2.052 
1462 

164 

164 

164 

246 

328 

410 

656 

740 

820 

902 

1.150 

1.232 

1,478 

136 
136 
136 
206 
274 
342 
548 
616 
664 
752 
958 
1.026 
1.232 

388 

388 
388 
584 

778 
972 
1.556 
1.750 
1.944 
1136 
2.722 
2316 
3.500 

232 

232 

232 

350 

466 

584 

934 

1.050 

1.166 

1.282 

1,634 

1.750 

2.100 

184 

194 

194 

292 

388 

486 

778 

874 

972 

1.070 

1.360 

1,458 

1.750 

490 

490 

490 

734 

960 

1.224 

1.958 

2J04 

1448 

1682 

3.428 

3,672 

4.406 

»4 
2>4 

2*4 
440 

734 
1,174 

va22 

1.468 
1316 
1056 
2304 
1644 

244 

PS  ncm-ia  nm 

244 

sonon-sflnno 

244 

loonnrupoaaqo 

.100  nno-dno  aqo 

490 

MO  noo-Mq  qoa 

•12 

1  000  OOO- 1  ilQ  qqo 

990 

1.500.000-1  t»S  .<»<)« 

1.M2 

1.224 
1346 
1,714 
1.836 
1204 

2  000  000-?  4M  <»<)« 

2.500  noo-?as«9<»(» 

3.000.000-3  490  990                               ,„,                                              

3  SOO  00O-.-1  999  900 

4.000.000-4  99S  999  _ 

Affloumal 

oovera0B 

Annual  pramitsn  lor— class  2,  gross  receipts 

•5.000  options 

•6.000  opiiona 

S7.000  opOons 

18.000  options 

(1) 

(Z> 

(3) 

m 

(2) 

(3) 

(1) 

(2) 

(3) 

(1) 

(2) 

W 

i««.th«n*5«;nnn 

67« 
576 

884 
1.152 
1,440 
2.304 
2.592 
2.880 

3.i«e 

4332 
4320 

•48 

846 

846 

518 

882 

864 

1382 

1,536 

1.728 

1.800 

1420 

1582 

299 

199 

432 

578 

720 

1.152 

1396 

1.440 

1394 

2.016 

1160 

•48 
•4^ 
»M 

872 
1398 
1320 
2302 
2316 
3340 
8384 
4,936 
4,860 

386 

388 
368 
584 

778 
972 
1,556 
1,750 
1,944 
1138 
1722 
1916 

324 

324 

324 

486 

648 

810 

1,296 

1,458 

1,820 

1,782 

2306 

2.430 

706 
706 
706 
1.056 
1,412 
1,764 
1822 
3,176 
3,528 
3,880 
4,940 
5,292 

424 

424 

424 

634 

648 

1,058 

1,694 

1.906 

1116 

1328 

2.964 

3,176 

352 
352 
352 
530 

706 
882 

1,412 
1,588 
1,784 
1.940 
1470 
2.646 

748 
748 
748 
1.124 
1.498 
1.872 
1996 
3.370 
3.744 
4.118 
5342 
5,616 

448 
44^ 

44^ 
•74 

1.124 
1.799 

1248 

1470 
3.148 
3.370 

SM 

?<;  nno-49  ago 

S74 

iwinnruoo  000           ,,     , 

S74 

inonnn-p99(i90 

300  (Xm-dBS  999          

746 

500.000-999  999 

S9S 

1,000,000-1,499,999 _..    _    

1.488 
1.684 
1372 

1060 
2.620 
1806 

1,500300-1,999.999 _ 

?  000.O0O-?  480999 

?.S0ODOO-?,fl«B99«                    '                     

.■innoQno-.T4a9  99a 

ssnonnnj9B0!>aa                                                            
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ons 


IfOSS 


SCHEDUl£  ^-FEDERAL  CRIME  INSURANCE  PROGRAM,  PART  IV-COMMBWUL  CRIINK  INSURANCE  RATCS-CoiUinued 


AnnMl  pren*n  tor-ciass  2.  grost  receipto 


4/IOOM(M.g09.9e9_ 


^mM*  ol  eottngt 


tS/XX) opttons 


(1) 


S.164 


(2) 


3.110 


2.592 


t6A)Oaploni 


(1) 


SA32 


(2> 


3.SO0 


0> 


2.916 


«7AI0 


(1) 


0.350 


(2) 


3310 


(3) 


3.176 


(1) 


6.740 


(2) 


4fiU 


3470 


Annual  preniuni  ior— das*  2,  gross  reoeiptt 


taaa  than  t2S/)00-_ 

25.000-49.990 

S0,000-89,990 

100.00(W98.909 

300,000-«9e,999 

500.000-«89.99g 

1,000.000-1.489.999- 
1.500.000-1.909.990- 
2.000.000-2.490.990- 
2.500.000-&999.999- 
3.000.000-3.499^0. 
3.SO0.00O-3.«90.99«- 
4.000.000-4399.990- 


38.000  opttona 


(1) 


778 
778 
778 
1.186 
1.556 
1344 
3.110 
3300 
3386 
4.276 
8.444 
S332 
6398 


<2) 


466 
466 

486 
700 
934 
1.186 
1366 
2.100 
2332 
2366 
3366 
3300 
4,198 


(3) 


388 
388 
386 

584 
778 
972 
1356 
1.750 
1344 
2.138 
2,722 
2316 
3300 


AmoumotfowaHa 


310300 


(1) 


._ 


782 

792 
792 
1.188 
1364 
1380 
3.168 
3.564 
3.960 
4350 
5344 
6340 
7.126 


(2) 


476 
476 
476 
712 
950 
1.186 
1.900 

ai38 

2376 
2.614 
3.326 
3364 
4376 


(9 


396 
396 
396 

594 
792 
990 
1.584 
1.782 
1380 
ai78 
2.772 
2,970 
3.564 


$11300 


(1) 


800 

800 
800 
1.198 
1.598 
1398 
3.196 
3.596 
3.996 
4396 
5,594 
5.994 
7.192 


480 

480 

480 

718 

958 

1.198 

1.018 

2.158 

2396 

2.636 

3356 

3396 

4316 


P» 


400 

400 

400 

600 

800 

1,000 

1386 

1.798 

1.098 

2.196 

ZTge 

2396 


S12300 


(1) 


606 
606 
806 

1310 
1312 
i016 
3326 
3.626 
4,032 
4.436 
5.644 
6346 
7358 


0 


726 
966 
1310 
1336 
2.176 
2.420 
2362 
3386 
3326 
4354 


404 
404 
604 
806 

1308 
1312 
1314 
2316 
2318 
2322 
3324 
3326 


Mnnual 


premium  tor— das*  2.  gross  rece^ 


Laaa  Ihan  325300 -_ 

25.00O-4O.888 

SO.00O-99.9B8 

100.000-299,999 

300.000-499,999 

S00,00O-999,»98 

1.000.000-1,489.999. 
1.500300-1309.999. 
2,000300-2.409.999. 
2.500.000-2309.999. 
3.000,000.3,408399- 
3300.000-3309399- 
4300.000-4309399- 


ObHon  a  Buri^ary  only  ootnrags. 

ITn  rat*  kroplton  (4)  oonaMs  o(  the  aum  of  ma  rMaa  tor  the 

NOTE.— Oonaiit  aarvnng  company  tor  rata  intormaltoi  H  (yoaa 


S13.000 


(1) 


S14 
614 
614 
1320 
1326 
1094 
33S4 
9362 


4,474 
5306 
6,102 
7322 


(2) 


466 

732 
976 
1320 
1362 
t196 
2,440 
2364 
3.418 
3362 
4394 


(3) 


406 
406 

406 
610 
614 
1316 
1,626 
1332 
a034 
2336 
&848 
3.052 
3,662 


Amount  d  opyarage 


S14.000 


(1) 


620 
620 
620 
1332 
1342 
2352 
3364 
3.694 
4.104 
4.514 
5,746 
6.156 
7388 


(2) 


482 
492 
492 

740 

966 

1332 

1.970 
2316 
2.462 
&708 
3.448 
3394 
4,432 


(3) 


410 

410 

410 

616 

620 

1306 

1342 

1346 

2362 

2356 

2372 

3378 

3394 


315,000  opliona 


(1) 


1342 
1366 
2370 
3312 
3.726 
4.140 
4364 
5.706 
6310 
7,452 


(2) 


496 

486 

746 

904 

1342 

1366 

2336 

2,464 

2.732 

3.478 

3.726 

4.472 


414 

414 

414 

622 

826 

1336 

1356 

1364 

2370 

2378 

2386 

3.106 

3.728 


seleclad  amount  o( 


■mount «  cowaraga 
are  In  aiaaaa  of  » i 


undar  optkmt  (2)  and  (3>. 


SCHEDULE  3.-FEDeRAL  CRIME  INSURANCE  PROGRAM.  PART  IV-COMMERICAL  CRIME  INSURANCE  RATES 


'  Annual  prarnkm  tor-dass  3,  gross  reoe^Ms 


Uss  thai  $25300 

25,000-49.999. 

60.000-99.990. 

100.000-299309 

300.000-499309 

600.000-4.990,999  — 
1.000.000-1,499.999- 
1,500300-1,999,999- 
2,000,000-2.499,999- 
2.500.000-2.980.999- 
3,000.000-3,499,999- 
3,500.000-3,999,999.. 
4,000,000-4390,999- 


Amount  ot  Cowanga 


$1300 


(1) 


168 

168 

168 

252 

336 

420 

672 

756 

640 

024 

1,176 

1360 

1312 


0 


100 
100 
ICO 
152 
202 
252 
404 
454 
504 
554 
706 
756 
006 


(3) 


64 

84 
84 
126 
168 
210 
336 
378 
420 
462 
586 
630 
756 


$2,000  Qpiiana 


(1) 


320 

320 

320 

478 

636 

796 

1376 

1.436 

1.596 

1.756 

2334 

1394 

1872 


(2) 


192 
192 
192 
288 

382 

478 

786 

862 

956 

1.054 

1340 

1.436 

1,724 


W 


160 

160 

160 

240 

320 

400 

636 

718 

796 

678 

1.118 

1,196 

1,436 


$3300 


(1) 


454 
454 

454 

680 
808 

1,134 
1314 
2,042 
2386 
2.494 
3.176 
3.402 
4,062 


(2) 


272 

272 

272 

406 

544 

680 

1,086 

1326 

1360 

1.486 

1306 

1042 

1450 


(3) 


226 

226 
226 

340 

4S4 

56 

906 

1322 
1,134 
1348 
1388 
1.702 
1042 


$4300 


(1) 


572 

572 

572 

856 

1.142 

1.426 

1284 

1570 

1856 

3.142 

3306 

4384 

6,140 


(2) 


344 

344 

344 

514 

686 

856 

1370 

1342 

1.714 

1366 

1398 

1570 

3.064 


(3) 


572 
714 
1.142 
1386 
1.426 
1370 
1000 
1142 
1570 


lAnnual  pramlum  tor-da«s  3.  groas  reoe^ 


Lass  than  $25,000.. 
25,000-49,999 


$6,000  opHona 


(1) 


672 
•72 


0 


404 


(3) 


336 
336 


Amount  d  oowiaga 


$6,000  options 


(1) 


756 
7S6 


(2) 


454 
454 


(3) 


378 
378 


$7,000 


(1) 


824 
824 


0 


0 


412 
412 


$8,000 


(1) 


874 
674 


0 


624 
524 


0 


436 
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Schedule  3.— Fb)eral  Crime  Nsurance  Program,  Part  IV— Commercial  Crime  Insurance  Rates— Continued 


Amount  ol  covarag* 


$5,000 


(1) 


0 


W^OOO  option* 


(t) 


0 


O) 


$7,000  opiiont 


<1> 


ta.000  options 


0) 


<2) 


50,000-98,999 

100,000-29»,99».. 
300.000-499,999- 


500.000-999,999.. 


1.000,000-1,499,999- 
1,500.000-1,999,999- 

2.ooo/x)o-2.4oajaga_ 


2.soo.oeo^2.99ajn- 

3,000,000-3.499.980.. 
3.5aa000-3.988,99e.. 
4,000,000-4,999,999- 


672 

i.ooa 

1.344 
1,680 
2.688 

3.024 
8.360 
8«96 
4,704 
5.040 
6.048 


404 
804 
806 

1.008 
1.612 
1.814 
2.l»« 
2.218 
2322 
3,024 
3,628 


336 
904 

672 
840 
1.344 
1.512 
1460 
V846 
2.3S2 

2.sa 

3.024 


756 
1,134 
1.512 
1.800 
3.024 
3.402 
8.780 
4.158 
S.2B2 
5.670 
8.804 


454 

680 
908 

1,134 
1.614 
2.042 
2.268 
Z494 
3.176 
3.402 
4.082 


378 
568 

756 
946 

1.512 
1,702 
1,890 
£080 
2.646 
2.836 
3.402 


824 
1^34 
1.646 
2058 
S.292 
3.704 
4.116 
4.S28 
5,782 
6,174 
7,408 


494 
740 
866 
1.234 
1.976 
2.222 
2.470 
t.716 
3,458 
3.704 
4.444 


412 

618 
824 
1,030 
1*46 
1,852 
2.056 
«.284 
2,882 
3.066 
3.704 


874 
1.310 
1.748 
2.184 
3.494 
3.932 
4.368 
4J04 
6.116 
6.552 
7,862 


524 
786 
1.048 
1.310 
2.096 
2.360 
2.620 
2.882 
3,670 
3.932 
4.718 


436 
656 

874 
1,092 
1.748 
1,966 
2,164 
2,402 
3.056 
3.276 
3.932 


Anrairi  pwiiiiuiii  Iq»    ciMg  3.  jf  oss  moapti 


Amount  o(  Coverage 


1.000 


m 


C9 


S10,a00  opHona 


m 


«z> 


m 


811.000  options 


(1> 


<2| 


<3> 


siioeo 


<i) 


m 


P) 


Less  tian  $25.000 

25,000-49,989 

50,000-299.»99 

100.000-299.999 

300.000-499,999 

500.000-999,999 

1,000,000-1.499,999- 
1,500,000-1,999.999.. 
2.000.000-Z499.99g_ 
2500.000-2.a89.999_ 
3.000,000-3.499.988- 
3.500jg80-3.989.9g8- 
4,000,060-4.888.988- 


808 
908 
806 

1.380 
1,814 
'2.268 
3,628 
4.082 
<538 
4380 
«398 
6304 
8.M4 


544 
544 
544 

818 
1.088 
1.380 
Z176 
&450 
8722 
2.994 
8.816 
4.062 
4,888 


454 

454 
454 

eeo 

908 
1,134 
1314 
2,042 


8,178 
3,402 
4.082 


824 

•24 
824 

1,386 
1346 
2310 
3.686 
4.158 

4jao 

i382 
0.488 
8.830 
8.316 


554 
S54 
554 

832 
1,106 
1,366 
2.218 
2.484 

tjn 

3,060 
8.880 
4.1S8 
4.960 


462 

462 

482 

694 

924 

1.156 

1.848 

2.000 

2,310 

2342 

3,234 

3,466 

4,158 


932 
832 
832 
1.400 
1,664 
2332 
5.130 
4,196 
4,662 
$.188 
6.526 
6.994 
8382 


560 
560 
560 

840 
1.118 
1,400 
2.238 

2318 
2.796 

a37t 

3316 
4,196 
5.036 


466 
466 
468 

700 
832 
1.166 
1364 
2.096 
a332 
2384 
3.264 
3.496 
4.196 


940 
940 
940 
1.412 
1,882 
2,352 
3.764 
4,234 
4,704 
«,174 
6,586 
7,056 
8,466 


S64 
864 
564 

648 
1,130 
1,412 
2.258 
2,640 
2322 
8,104 
3,952 
4,234 
5,060 


470 
470 

470 
706 
940 
1,176 
1382 
2.116 
2.352 
2.588 
3.292 
3,528 
4.234 


Annual  Premium  h»— class  3  GiDss  rtucalpls 


Amoum  of  o^^arsga 


tis,ooo 


(1) 


<2) 


(3) 


$14300  cyllona 


(1) 


(2) 


$15300 


(1) 


(2) 


m 


Leaa  than  $25308. 

25.000-49.998 

50,000-99.999 


100,000-299.898 

300,000-499.999 

500.000-999,999 

1.000.000-1,499.999., 
1,500.000-1,999.999.. 
2.000.000-2.499.999.. 


2500.000-2.999,999- 
3,000.000-3.499.999  - 
3.500,000-3.999.999  . 
4,000.000-4.999,999 .. 


1^484 
1,898 
2.374 
1788 
4.272 
4.746 
$.222 
6.844 
7.188 
«342 


$570 

678 
S70 
894 
1.138 
1,424 
t.278 
1364 
2.848 
$.134 
3388 
4372 
C1M 


$478 

4?8 

47« 

712 

850 

1,186 

1388 

$.<$• 

2374 

<3if 

3.322 

8,980 

4372 


$868 


1.496 
1.916 
2,394 


$574 
674 
674 
882 

1.150 
1.430 


4310 

4,788 


8.704 
7,182 
8318 


2372 
8,188 

4022 
4,310 
5,170 


$478 
478 
478 
718 

we 

1.196 
1316 

t,«e 

&394 
2384 
3.352 
3,982 

4310 


1,490 
13K 
2.418 


4,830 
S3«4 

8.782 
7348 
8,004 


880 

870 
1.180 
1,460 
1318 
t.808 
2,868 
3,186 
4.058 
4,348 
6316 


484 
484 

724 
866 
1308 
1332 
2.174 
2,418 
2,656 
3,382 
3.622 
4,348 


Opflon  m  Buidanf  and  robbery  covarags  ki  arthyin  aiaaunt. 

Option  (2)  Robbery  only  oovaraga. 

Opbon  (3)  Burglary  only  coverage. 

The  rate  tor  option  (4)  consisis  of  the  mm  of  me  rates  for  Ihe  «4ected  amount  of  ooveraga 

Note.— Consult  servicing  company  lor  ate  mionnation  It  gross  ttoafta  are  ki  evcess  of  $5  mMon. 


uader  optioM  IE)  and  IB). 
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Coda 


At. 
02. 
81. 
Ct. 

33. 

01. 
03. 
47  _ 

3t- 

41.. 

C*.. 
F1_ 
04_ 
70_ 
06- 

34„ 

06_ 

43™ 
Q1_ 
J1_ 


Al  rWs  not  Q#nnrin 
Aiauseoianl  snlapriM 

Antique  store 

Aft 
Art 
infQ. 

A«*)  p»l»— no  lervtce    utiule- 

tale/reM/niig. 
Auto  parts  sales/service— wttole- 

sale/retail/mfg. 
Beach   oonoaeaion    alande/Mp- 


Pieiiriwn 


Code      Oan 


Baai«|r/bart>er  ihops 

Beauty  and  health  tuppiaa/caa- 

metic— «holesalB/retai/mt(|. 
Beef/»«ne  with  food— ratal- 


36.. 


BmanVpod  partora 

Boutiqoet 

Bowing      lanaa/canlari/akalfeq 


MMng     eorWacton/niatertat— 

latal/aihalaada/iiilg. 
Camarei/photo        iuppiaa/an 

proceaaliig    »>liulugalu/r»tal/ 

Candy/nuts  atores— ratail/wtiola- 

aale. 
Check    caaNng    agancy/monay 

exchange— cotoctOTB. 
Churchea,    chaiHiea,    noni>rofit 

organtzatiana  and  pubic  prap- 


ClolNng  apparal/cMMran  It  and 


CtotMng/aaoiana  (age  12  and 

0M>)— Mholeeata/ratal. 
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14.  A  new  section  to  be  designated 
Section  83.24a  entitled  "Gross  ReceipU" 
is  added 

St3L24a    Gre«s  tlBcstptt. 

The  annual  gross  receipts  figure  of  a 
business  is  used  as  a  significant  factor 
in  calculating  the  annual  premium  and 
for  determining  the  deductible 
applicable  to  any  loss.  It  is  therefore 
material  to  die  issuance  of  a  policy  and 
must  be  correctiy  stated  Misstatement 
of  gross  receipts  at  the  time  of 
application  or  any  subsequent  renewal 
will  cause  the  policy  to  be  voided  and 
any  claim  denied  Gross  receipts  must 
be  verified  at  the  time  of  adjustment  (>f 
any  loss.  Renewal  payment  of  a 
Commercial  Crime  Insurance  Policy  will 
not  be  accepted  and  the  policy  renewed 
unless  the  current  gross  receipts  figure  is 
submitted  with  the  premium  payment 
Failure  to  submit  die  gross  receipts 
figure  may  result  in  a  lapse  of  coverage. 
The  foUowing  guidelines  are  appbcable 
in  determining  the  correct  annual  gross 
receipts  figure  to  be  reported 

(a)  The  annual  gross  receipts  figure 
should  be  taken  bt)m  the  most  recent 
annual  Federal  Income  Tax  Return  (or 
comparable  tax  return  in  Puerto  Rico 
and  Viigin  Islands)  filed  prior  to  the 
date  of  the  application  or  renewal  date. 
The  figure  is  applicable  to  the  poticy  for 
a  period  of  one  year  and  the  policy  can 
be  changed  in  term  to  reduce  or  increase 
the  premium  because  of  a  reduction  or 
increase  in  gross  receipts  provided  there 
are  no  incurred  claims. 

(b)  A  new  business  that  has  not  as  yet 
filed  an  annual  Federal  Income  Tax 
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Return  (or  ventas  netas  in  Puerto  Rico) 
shall  insert  an  estimated  projection  of 
gross  sales.  However,  an  applicant  is 
not  considered  to  be  a  "new  business"  if 
any  of  the  owners  or  officers  of  the 
business  have  been  owners  or  officers  of 
any  similar  business  previously 
operated  at  the  same  address.  In  such  a 
case  the  annual  gross  receipts  figure  as 
listed  in  the  most  recently  filed  income 
tax  return  of  the  former  business  should 
be  used,  if  available.  If  such  figure  is  not 
available,  an  estimate  by. the  insured's 
accountant  of  the  annual  gross  receipts 
reasonably  anticipated  during  the  first 
year  of  operation  will  be  accepted. 

(c)  A  non-profit  or  public  entity  that 
has  no  gross  receipts  (ventas  netas  in 
Puerto  Rico)  or  whose  annual  operating 
budget  exceeds  the  gross  receipts  shall 
report  its  operating  budget  rather  than 
gross  receipts. 

(d)  The  gross  receipts  figure  for  a 
bank  or  other  financial  institution  shall 
be  the  total  income  line  of  the  tax  return 
(ventas  netas  in  Puerto  Rico)  as  derived 
from  dividends,  interest,  investment 
income,  capital  gains  and  other  income. 
If  several  branches  of  one  business  are 
covered,  the  total  income  shall  be 
divided  equally  among  the  branches 
insured. 

(e)  The  gross  receipts  figure  (ventas 
netas  for  Puerto  Rico)  for  a  real  estate, 
property  management  or  similar  type  of 
business  shall  be  the  "Total  Income" 
line  of  the  tax  return  as  derived  from 
interest,  rents,  capital  gains,  other,  eta 

(f)  A  warehouse  shall  report  the  total 
gross  receipts  of  the  store  it  supplies.  If 
a  warehouse  supplies  more  than  one 
store,  it  shall  report  the  sum  of  the  gross 
receipts  figiu^s  for  all  the  stores  it 
supplies.  If  more  than  one  warehouse 
supplies  one  store,  the  gross  receipts 
figure  applicable  to  the  store  shall  be 
apportioned  among  the  warehouses 
according  to  the  percentage  the  value  of 
merchandise  supplied  by  each 
warehouse  bears  to  the  total  value  of 
merchandise  supplied. 

(g)  If  an  insured  has  multiple  premises 
as  defined  in  §  83.22,  the  gross  receipts 
of  the  total  business  shall  be  divided 
among  the  various  locations  in 
accordance  with  the  percentage  of  the 
total  gross  receipts  generated  by  each 
location. 

(h)  If  an  insured  premises  is  reg\ilarly 
utilized  as  a  collection  center  for 
performing  accounting  or  bookkeeping 
functions  with  respect  to  the  receipts 
delivered  from  two  or  more  other 
premises,  resulting  in  the  accumulation 
of  the  combined  receipts  from  such 
other  premises  at  one  location,  the  gross 
receipts  for  such  location  shall  be 
determined  by  using  the  stmi  of  the 


gross  receipts  amounts  of  all  the  other 
premises  from  which  receipts  are 
received.  Further,  if  such  insured 
premises  is  regularly  utilized  as  a 
collection  center  at  which  there  is 
accumulated  money  or  property  for 
distribution  to  one  or  more  other  insured 
premises,  the  gross  receipts  for  such 
location  shall  be  determined  by  using 
the  sum  of  the  gross  receipt  amounts  of 
all  the  other  insured  premises  to  which 
distribution  is  made. 

(i)  Any  questions  regarding  gross 
receipts  should  be  referred  to  the 
servicing  company  listed  in  S  80.6  of  this 
chapter. 

15.  Section  83.25  is  revised  to  read  as 
follows: 

i  83.25    ComiTMrcial  crfm*  Insurance  rates. 

(a)  Premium  rates  for  Commercial 
Crime  Insurance  Policies  for  risks 
having  annual  gross  receipts  of  less  than 
$5,000,000  shall  be  determined  by 
reference  to  the  rate  charts  contained  in 
paragraph  (f)  of  this  section.  The  annual 
gross  receipts  shall  be  determined  in 
accordance  with  Section  83.24(a). 

(b)  Option  1.  An  applicant  may  apply 
for  insurance  coverage  under  all  of  the 
Insuring  Agreements  I.  II,  HI,  IV.  V,  VI, 
and  VII  of  the  Commercial  Crime 
Insurance  Policy.  Agreements  I  and  11 
deal  with  Robbery  and  Observed  Theft 
Inside  and  Outside  the -Premises. 
Agreement  IH  and  IV  deal  with  Safe 
Burglary  and  Theft  from  a  Night 
Depository.  Agreements  V  deals  with 
Burglary  and  Robbery  of  a  Watchman 
and  Agreement  VI  deals  with  Damage. 
Agreement  VII  limits  coverage  to  losses 
occurring  within  the  several  states,  the 
District  of  Coliunbia,  the 
Commonwealth  of  Puerto  Rico,  the 
territories  and  possessions  and  the  Triist 
Territory  of  the  Pacific  Islands.  This 
package  provides  a  uniform  limit  of 
coverage  for  all  Agreements  and  is 
referred  to  as  Option  1. 

(c)  Option  2.  An  applicant  may  apply 
for  insurance  coverage  under  only 
Insuring  Agreements  I,  II,  VI,  and  VII  of 
the  Commercial  Policy  dealing  with 
Robbery  and  Observed  Theft  inside  and 
outside  the  premises  and  Damage 
resulting  from  losses  under  Insuring 
Agreements  I  and  II  only.  Such  coverage 
shall  be  referred  to  as  Option  2. 

(d)  Option  3.  An  appUcant  may  apply 
for  insurance  coverage  under  only 
Insuring  Agreements  ID,  IV,  V,  VI,  and 
Vn  of  the  Commercial  PoUcy  dealing 
with  Safe  Burglary,  Theft  fi^m  Night 
Depository,  and  Burglary  or  Robbery  of 
a  Watchman,  and  Damage  resulting 
from  losses  under  Insuring  Agreements 
in  and  V  only.  Such  coverage  shall  be 
referred  to  as  Option  3. 


(e)  Option  4.  An  applicant  may  apply 
for  varying  limits  of  insurance  coverage 
under  both  Option  2  and  Option  3  but 
only  in  the  same  policy.  Both  Options  2 
and  3  must  be  applied  for  at  the  same 
time.  If  one  of  these  options  has  already 
been  selected  the  other  option  may  be 
added  upon  a  renewal  or  upon  rewriting 
the  original  poUcy  to  add  the  new 
option. 

(f)  The  following  rate  tables  shall  be 
used  to  determine  rates  for  risks  having 
annual  gross  receipts  of  less  than  $5 
million  annually: 

(g)  The  following  procedure  shall  be 
used  to  determine  the  annual  premium 
rates  for  commercial  risks  having  annual 
gross  receipts  in  excess  of  $5  million. 

S  83.24(a)  should  be  referred  to  for 
determination  of  gross  receipts  (ventas 
netas  for  Puerto  Rico)  or  operating 
budget. 
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For  Option  1:  Gross  Receipts  X  the 
Appropriate  Factor. 

For  Option  2:  Option  1  x  CO 
(Robbery). 

For  Option  3:  Option  1  x  0.6 
(Burglary). 

For  Option  4:  Add  Option  2  and 
Option  3. 

PART  84— CLASSIFICATION  OF 
TERRITORIES  [REMOVED] 

15.  This  part  is  deleted  in  its  entirety. 

(Title  Xn  of  the  Housing  and  Urban 
Development  Act  of  1969  (Public  Law  90-460, 
88  Stat.  476];  Reorganization  Plan  No.  3  of 
1976  (43  PR  41943]  and  Executive  Order      ' 
12127,  dated  March  31, 1979  (44  PR  19367]  and 
Delegation  of  Authority  to  Federal  Insurance 
Administrator  (44  PR  20963]] 
Issued  date:  April  22. 1982. 

Jeffray  S.  Bragg, 

Administrator,  Federal  Inaurance 
Administration. 

(FR  Doc  82-1212S  FUmi  5-t-82: 8:45  m] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1,  2,  and  90 

[PR  Docket  No.  79-335;  FCC  82-132] 

Private  Land  Mobile  Radio  Services; 
Amendment  of  ti»e  Commission's 
Rules  Concerning  Mobile  Station, 
Control  Point  and  Control  Station 
Authorization  Procedures  for  Common 
User  Systems  for  a  Certain  MHz 
Frequency 

AGENCV:  Federal  Communications 
Commission. 

ACTION:  Pinal  rule. 


SUMMARY:  The  Commission  is  amending 
its  rules  and  regulations  in  Part  90 — 
Private  Land  Mobile  Radio  Service,  by 
adopting  a  new  temporary  licensing 
procedure  for  special  mobile  radio 
systems  (SMRS's)  and  multiple  licensed 
mobile  relay  stations  operating  in  the 
806-821  and  the  851-866  megahertz 
(MHz)  bands.  This  new  system  of 
licensing  will  benefit  radio  users  by 
enabling  them  to  begin  operations  more 
quickly  than  in  the  past,  and  will  not  ia 
any  way  lessen  the  ability  of  the 
Commission  to  determine  whether  an 
applicant  is  eligible  and  otherwise 
possesses  the  necessary  qualifications 
to  be  pennanentiy  licenseid  to  operate  in 
these  bands.  Iliis  new  system  is  a  part 
of  the  Commission's  on-going  program 
for  reviewing  its  rules  and  regulations 
arid  eliminating  unnecessary  burdens  on 
licensees  to  facilitate  the  administration 
of  the  Private  Land  Mobile  Radio 
Service, 

dates:  Effective  May  13. 1982. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  DC  20554. 

POR  FURTHER  INFORMATION  CONTACT: 

John  Borkowsld,  Private  Radio  Bureau, 
(202)  632-7597. 

SUPPLEMSITARV  MRMtMATKNC 


list  of  Subf  acts  in  47  CFR  Part  M 

Administrative  practice  and 
procedure,  Business  and  Industry.  Radio. 
Specialized  MobUe  Radio  Systems 
(SMRS). 

Adopted:  March  18, 1082. 
Releasad:  April  8, 1882. 

Report  and  Order 

In  the  owtter  of  amendment  of 
8  90397  of  the  Commissioa's  rules 
concerning  mobile  station,  control  point 
and  control  station  authorizatioo 
proceduses  for  800  MHz  common  asar 
systems. 


IntroductiDn 

1.  On  January  11, 1980.  the 
Commission  released  a  Notice  of 
Proposed  Rule  Making.  HI  Docket  No. 
79-335,  FCC  79-858.  proposing  the 
option  of  "fleet  licensing"  for  800  MHz 
specialized  mobile  radio  systems 
(SMRS's).  This  proposal  was  made  as 
part  of  the  Commission's  on-going 
program  for  reviewing  its  rules  and 
eliminating  unncessary  burdens  on 
licensees  in  order  to  facilitate  its 
administration  of  the  private  land 
mobile  radio  services. 

2.  Under  our  existing  licensing 
procedures,  a  person  seeking  to  operate 
an  SMRS  facility  must  file  an 
application  for  the  base  station  facility. 
Thereafter,  each  user  of  the  SMRS  base 
station  must  file  a  separate  application 
for  his/her  proposed  fadhties.  (/.e., 
mobile  stations  and  control  stations  or 
control  points).  Tliis  constitutes  what 
has  commonly  been  called  a  "two-tier" 
hcensing  format  at  800  MHz;  one  tier 
being  the  license  for  the  operation  of  an 
SMRS  base  facility,  and  the  other  tier 
being  the  licenses  for  end  user  systems 
associated  with  the  SMRS  base  facility. 
This  "two-tier"  method  of  licensing  has 
been  used  for  both  conventional  and 
trunked  SMRS  facilities  and  end  user 
systems  since  the  800  MHz  spectrum 
became  available. 

3.  For  a  conventional  single  channel 
SMRS  facility,  there  may  be  ten  or  more 
end  user  systems  for  which  ten  or  more 
sets  of  applications  must  be  submitted. 
For  a  20-channel  tmnked  SMRS  facility, 
having  a  capacity  for  up  to  2,000  mobile 
units,  we  may  require  200  or  more 
applications. 

4.  Each  person  seeking  to  use  an 
existing  licensed  SMRS  facility  must 
await  lie  processing  of  his  or  her 
application  before  operation  on  the 
SMRS  may  commence.  This  docket 
proposed  the  alternative  of  "fleet 
licensing"  to  eliminate  tiiis  built-in 
waiting  period  for  the  initiation  of 
service. 

5.  "Fleet  licensing"  is  a  proposed 
option  whereby  die  SMRS  base  station 
licensees  would  also  be  authorized  for 
all  associated  mobile  stations,  control 
stations  and  control  points.  The 
Commission  proposeid  to  permit  this 
option  by  amending  5§  90.359  and  90.397 
(47  CFR  Parts  359  and  397)  of  the  rules  to 
delete  the  requirement  that  users  of  800 
MHz  commerdal  common  user  systems 
must  be  separately  authorized  for 
associated  mobile  stations,  control 
stations  and  control  points.  Deletion  of 
this  requirement  would  allow  the 
licensee  of  the  SMRS  facility  to  elect 
between  the  "two  tier"  licensing  format 
described  above,  or.  alternatively,  to 


choose  a  system  which  shifts  to  the 
SMRS  facility  licensee  all  Ucensee 
responsibility  for  the  SMRS's  operation. 
This  latter  approach  would  impose  on 
the  SMRS  Ucensee  the  obligation  of 
insuring  that  all  facilities  are  only  used 
by  entities  which  are  eligible  under  our 
rules  and  would  place  on  the  SMRS 
licensee  the  burden  of  assuring  that  all 
uses  of  the  system  are  in  accordance 
with  the  requirements  of  Part  90  of  the 
Commission's  rules  (47  CFR  90.1-90.580). 

Comments 

6.  Bell  Communications.  Ina  (Bell). 
American  Radio-Telephone  Service.  Inc. 
(ARTS).  Advanced  MobUe 
Radiotelephone  Services,  Inc. 
(Advanced),  Cal-Ag  Communications, 
Inc.  (Cal-Ag),  Mid- Valley 
Communications  (Mid- Valley). 
Pentacom  Corporation  (Pentacom), 
Sunset  Electronics  (Sunset),  R.C.S..  Ina 
(RCS).  James  E.  Treatch  (Treatch).  Radio 
Broadcasting  Company  (RBC),  Kokusai 
Electric  Company  of  America  (Kokusai). 
the  California  Mobile  Radio  Association 
(now  the  National  Mobile  Radio 
Association,  hereinafter  NMRA)  and  the 
General  Electric  Company  (GE)  have 
submitted  comments  in  support  of  the 
rule  amendments  proposed  in  rtii« 
docket*  Communications  Systems 
Spedaiists.  Inc.  (CCS),  Suburban 
Communications,  Ina  (Suburban), 
Telocator  Network  of  America  (TNA). 
Communications  Specialists.  Inc.  (CSI), 
Maximum  Service  Telecasters.  Ina 
(MST).  the  National  Assodation  of 
Business  and  Educational  Radio,  Ina 
(NABER).  Motorola.  Ina  (Motorola),  and 
General  Communications,  Ina  (GCI) 
have  submitted  comments  opposing  the 
rule  amendments  proposed  in  this 
docket*  The  RCA  Cwporation  (RCA) 
filed  reply  comments  opposing  the 
proposed  rule  amendments.  GE. 
Motorola.  NMRA  and  MST  also  filed 
reply  comments.  The  docket  also 
contains  summaries  of  oral  ex  parte 
presentations. 

7.  Generally,  comments  supporting  the 
proposed  rule  making  stated: 

(1)  Speed  of  licensing  service  at  800 
MHz  would  be  increased  by  fleet 
licensing; 

(2)  Users  at  800  MHz  would  be 
accommodated  more  quickly; 

(3)  Private  Radio  Bureau  (PRB) 
personnel  presently  processing  800  MHz 

'  While  generally  in  Eavor  erf  the  propoaed  ntie 
amendmanta.  ARTS  and  GB  aacfa  raiae  a  single 
partteaUr  conoara.  APTS  axpieaaed  eonoeni  aboni 
the  reallatic  power  of  SMRS  oparetara  to  mbmm 
uaer  oonpUwiaa.  GS  axpraaaad  ooMaan  aboM  Iha 
appropriate  eOacUre  dais. 

•The  commenti  of  GO.  although  filed  untimely 
l>X  one  baaineaa  day.  are  herebr  accepted  for  flHng. 
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user  applications  would  be  freed  to 
reduce  other  backlogs; 

(4)  Additional  paperwork  and  record 
keeping  requirements  for  SMRS 
operators  would  be  minimal; 

(5)  SMRS  operators  supporting  this 
rule  making  stand  ready  to  accept 
responsibility  for  proper  operation  of 
their  radio  "fleet,"  including  the  duty  to 
insure  that  SMRS  end  users  are  eligible 
for  SMRS  service  (viewing  such  a 
responsibility  as  entirely  consistent  with 
an  SMRS  licensee's  financial  interest  in 
the  system);  and 

(6]  Adoption  of  these  amendments 
promotes  800  MHz  trunked  system  use 
and,  concomitantly,  promotes  800  MHz 
spectrum  efficiency. 

8.  Generally,  comments  opposing  the 
proposed  rule  making  stated: 

(1)  Single-tier  "fleet"  licensing  may  be 
violative  of  the  Commimications  Act  of 
1934,  as  amended,  of  the  Commission's 
rules,  or  of  the  holding  in  National 
Association  of  Regulatory  Utility 
Commissioners  v.  F.C.C.,  525  F  2d  630, 
173  U.S.  App.  D.C.  413,  cert,  denied  425 
U.S.  992.  96  S.Ct.  2203, 48  L  Ed.  2d  816 
(1976)  [NARUCI),  because  such  a 
licensing  structure  may  "convert" 
certain  types  of  800  MHz  systems  into 
common  carriers; 

(2)  The  proposed  licensing  structure 
improperly  delegates  Federal 
Communications  Commission  (F.CC) 
licensing  and  enforcement  functions; 

(3)  An  SMRS  operator  has  no  practical 
method  of  determining  or  enforcing  user 
compliance  with  F.CC.  rules; 

(4)  Such  a  licensing  system  unfairly 
subjects  SMRS  operators  to  penalties  for 
the  acts  of  others  [i.e.,  the  SMRS  users): 

(5)  "Point  of  sale  licensing"  results  in 
expensive  equipment  stocking  and 
financial  burden  to  suppliers; 

(6)  Immediate  user  access  "degrades" 
the  800  MHz  services  "to  a  level 
comparable  to  the  Citizens  Band  Radio 
Service;" 

(7)  Such  a  system  gives  unscrupulous 
individuals  a  "go-ahead"  for  paper 
loading;  and 

(8)  the  benefits  of  the  proposed  rule 
changes  are  minimal. 

9.  In  addition  to  the  objections  set 
fofth  in  paragraph  six.  which  were 
common  to  many  comments  opposing 
this  rule  making,  some  comments  raised 
other  issues.  MST  questioned  whether 
less-than-rigorous  examination  of  user 
eligibility  by  the  FCC  will  result  in 
frequency  shortages  due  to  Ineligible 
users,  suggesting,  alternatively,  that 
there  be  a  thirty  day  user  eligibility 
review  period.  GE  believes  any  effective 
date  must  provide  a  six-month  lead  time 
to  allow  SMRS  operators  to  convert  to 
inventory  stockpiling  and  to  implement 
procedures  to  assure  that  Ucensed 


stations  are  lawfully  used.  Both  NABER 
and  Motorola  question  whether  "fleet" 
licensing  is  in  keeping  with  the  historic 
treatment  of  the  Private  Radio  services. 
NABER  raises  two  additional  issues: 

(1)  Whether  possible  action  in  this 
proceeding  is  contrary  to  concern 
expressed  in  PR  Docket  79-107  tiiat  all 
responsible  parties  in  a  Private  Radio 
system  be  licensed  for  enforcement 
purposes' and 

(2)  Whether  the  analogies  of  time 
brokering  and  cooperative  use  discussed 
in  the  NPRM  have  validity  in  this 
context. 

TNA  questions  how  processing  time 
for  800  MHz  appUcations  can  be 
decreased  if  the  operator  must  still 
submit  user  information. 

NMRA  proposes,  as  an  alternative  to 
fleet  licensing,  temporary  licensing,  such 
as  diat  adopted  for  multiple  license 
facility  "add-on"  users  in  the  Business 
Radio  Service.*  NMRA  suggests  that 
within  such  a  scheme  the  temporary 
licenses  could  automatically  mature  into 
permanent  licenses  or,  instead  the 
Conmiission  could  issue  permanent 
licenses  to  replace  temporary  licenses. 

10.  Both  TNA  and  Motorola  question: 

(1)  Whether  the  contemplated  rule 
changes  require  a  change  in  §  90.355(c) 
of  the  Rules,  and 

(2)  Whether  the  contemplated  nde 
changes  create  confusion  regarding  the 
interconnection  rules,  particularly 
{90.389. 

Motorola  raises  additional  concerns 
relative  to  particular  rule  and 
application  requirements,  should  "fleet 
licensing"  be  adopted: 

(1)  WheUier  "fleet"  licensees  should 
be  held  responsible  for  the  output  power 
of  user  control  station  transmitters; 

(2)  Whether  users'  statements  made  to 
the  SMRS  and  submitied  to  the 
Conmiission  will  be  subject  to  the 
provisions  of  18  U.S.C.  9  1001; 

(3)  The  equitablllty  of  applying 

SS  90.359(b).  90.377(d)  and  90.391(g)  of 
the  Rules,  which  impose  loading  criteria 
and  which  impose  alternate  channel 
assignment  where  such  criteria  are  not 
met.  to  SMRS  "fleet"  operations; 

(4)  Ashbacker  rights  relating  to 
channels  reassigned  for  failure  to  meet 
loading  criteria  in  instances  of  "fleet 
licensing"  applications,  cf.  Ashbacker 
Radio  Corporation  v.  Federal 
Communications  Commission,  326  U.S. 
327  (1945).  See  generally  47  CFR  90.363 
and  90.377;  and 


(5)  Item  3(d)  on  Form  400-S,  a 
question  for  applicants  intending  to  use 
base  station  facilities  furnished  by 
another  licensee  on  a  commercial  basis, 
would  not  be  a  relevant  question  to  ask 
a  "fleet"  license  applicant. 

Discussion 

Fleet  Licensing— Legal  Validity 

11.  When  we  adopted  our  regulatory 
approach  at  800  MHz  for  private 
systems  '  we  concluded  that  SMRS's 
were  not  common  carriers.  The 
spectrum  allocation  proceeding  was 
appealed  on  many  grounds,  including 
the  theory  that  SMRS's  as  contemplated 
by  the  new  allocation  woidd  be  common 
carriers.  In  upholding  our  spectrum 
allocation,  the  Court  in  NARUC  I  held 
that  if  SMRS's  were  to  operate  as 
contemplated,  they  would  be  lacking 
one  of  the  three  elements  essential  to 
common  carriage:  undertaking 
indifferently  to  serve  the  public*  The 
Court  specifically  listed  which  aspects 
of  SMRS  operation  it  viewed  as 
distinguishing  such  operation  from 
undertaking  indifferentiy  to  serve  the 
public.  NARUCIYieXA  tiiat  the 
contemplated  nature  of  the  service 
provided  by  SMRS's  Involved  "the 
establishment  of  medium-to-long-term 
contractual  relations,  whereby  the 
SMRS's  supply  the  needs  of  users  for 
dispatch  facilities  for  a  period  of  time," 
and  as  such  is  not  an  indifferent  holding 
out  to  the  public  because  the  clientele, 
in  the  long  run,  "might  remain  relatively 
stable,  with  terminations  and  new 
clients  the  exception  rather  than  the 
rule."  National  Association  of 
Regulatory  Commissioners  v.  F.CC. 
supra,  at  643.  While  it  appears  that  these 
distinguishing  characteristics  are 
sufficient  to  take  SMRS  service  outside 
of  the  scope  of  an  indifferent  holding  out 


'Notice  of  Inquiry,  FCC  79-283,  PR  Docket  79-107, 
n  FCC  2d.  1391  (1979). 

♦Report  and  Order,  FCC  80-887,  PR  Dodcet  No. 
79-338  (Sept.  4, 1980),  afTd  Telocator  Network  of 
America  v.  F.CC  and  United  State*  of  America 
(D.C  Or.  Aug.  14, 1981),  Docket  No.  80-2182. 


*  Land  Mobile  Service.  Docket  No.  18282 
(Proceeding  terminated)  55  FCC  2d  771  (July  IB. 
1975);  Land  Mobile  Radio  Service.  Memorandum 
Opinion  and  Order,  Docket  No.  18282.  51  F.CC  2d 
945  (March  19, 1975);  Land  Mobile  Radio  Service, 
Second  Report  and  Order,  Docket  No.  18282,  48 
F.CC  2d  752  (May  1, 1974);  First  Report  and  Order 
and  Second  Notice  of  Inquiry,  35  FR  8644  (May  21, 
1970),  Docket  No.  18282:  and  Notice  of  Inquiry  and 
Notice  of  Proposed  Rule  Making,  Land  Mobile  Use 
of  800-960  MHz  Band,  Docket  No.  18262, 14  F.CC 
2d  311  Uuly  17, 1968). 

'For  purposes  of  the  Commimication*  Act,  a 
common  carrier  is  "any  person  engaged  as  a 

common  carrier  for  hire 47  U.S.C.  153(h). 

Our  rules  define  a  common  carrier  as  "any  person 
engaged  in  rendering  communication  service  for 
hire  to  the  public."  47  CFR  21.1.  It  Is  generally 
accepted  that  three  elements  are  essential  to 
classify  an  ^ntlty  as  a  communication*  common 
carrier  (1)  the  entity  must  provide  a 
communications  service:  (2)  the  service  must  be  for 
hire;  and  (3)  the  entity  must  undertake  indifferently 
to  serve  the  publia  AJnerican  Tel.  and  Tel.  Co.  v. 
F.CC.  572  F.2d  17  (2d  Cir.  1978). 
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to  the  public,  the  Court  listed  additional 
indicia  of  service  not  constituting  such  a 
holding  out: 

(1)  SMRS  negotiation  with  and 
selection  of  future  clients  on  a  highly 
individualized  basis; 

(2)  SMRS  concerns  about  the  personal 
and  operational  compatibility  of  a  given 
applicant  vis-a-vis  the  SMRS  operation 
as  a  whole;  and 

(3)  Use  of  methods  of  operation  and 
use  of  time  demands  as  criteria  for 
accepting  or  rejecting  an  applicant. 

12.  It  is  clear  that  SMRS's  adhering  to 
the  criteria  laid  out  by  the  Court  in 
NARUC I  would  not  be  common 
carriers.  This  is  so  whether  or  not  an 
SMRS  is  fleet  licensed.^  Thus,  NARUC  I 
cleariy  provides  an  SMRS  operator  with 
a  standard  by  which  the  SMRS  operator 
need  not  be  a  common  carrier  under  the 
single  tier  licensing  approach.*  And  we 
again  emphasize  that  we  were  not  in  our 
proposal  mandating  fleet  licensing;  we 
were  merely  considering  making  it 
available  for  those  who  wished  to  utilize 

13.  Some  comments  express  concern 
that  fleet  licensing  would  improperly 
delegate  our  hcensing  and  policing 
functions.  Under  fleet  licensing  the 
SMRS  operator  would  be  the  Ucensee 
for  the  entire  system  and  as  such  would 
be  required  to  comply  inter  alia  with  the 

'An  SMRS  choosing  not  to  comport  with  the  test 
of  NAJtUC  I  doet  to  at  its  own  risk  and  we 
specifically  suied  in  Docket  No.  18282  that  w« 
envisioned  an  individualiied  approach  to  dealing 
with  customers.  Land  Mobile  Radio  Service- 
Memorandum  Opinion  and  Order.  Docket  No.  18282. 
81  FCC  2d  MS  (ms)  at  986.  970:  See  Land  Mobile 
Radio  Servica.  Second  Report  and  Order,  Docket 
No.  18282.  46  FCC  2d  7S2.  785  (1974).  Our  Rules 
prohibit  SMRS's  from  rendering  a  communications 
conunon  carrier  service.  47  CFR  90,415.  Opponents 
of  "fleet  licensing"  contend  that  under  two-tier 
licensing  an  SMRS  may  fall  to  meet  NARUC  I 
standards  and  yet  not  be  a  common  carrier  because 
it  does  not  provide  a  communications  service.  These 
opponents  contend  that  "fleet  licensing"  vests 
SMRS's  with  additional  duties  and  responsibilities 
which  may  make  the  difference  between  providing 
(In  the  case  of  -'fleet  licensing")  or  not  providing  (in 
the  case  of  two-tier  licensing)  a  communlcatjooa 
•ervioe.  While  the  validity  of  such  a 
"communications  service"  analysis  is  not  directly 
before  us  In  this  proceeding,  it  would  not  be  a  baalt 
fcjT  rejection  of  a  "fleet  licensing"  option.  SMRS's 
comporting  with  NARUC  I  standards  avoid 
oUaaiflcabon  as  common  carriers  by  the  nature  of 
melr  offering— they  fail  to  meet  the  third  test  of 
oonmon  cairlags  (the  entity  must  undertake 
todlifBtwitly  to  serve  the  public).  Whether  they  meet 
th»  other  two  tests  of  common  carriage:  (1) 
Providing  a  oommunlcatloos  service  (2)  for  hlr«.  Is  ■ 
question  that  need  not  be  reached. 

•TNAs cialm  that  SMRSs  are  already  commoa 
carriers,  a  poalUon  which  both  we  and  the  Courts 
have  rejectod.  is  completely  irrelevant  to  the 
questloo  of  the  propriety  of  adoption  of  the 
proposed  amendments.  The  validity  and  propriety 
of  the  propoaed  aBandnMota  Is  the  conoera  of  this 
nila-inakin9-4ht  validity  of  SMRS's  thamsalvss 
•nd  prior  rules  pvUtiag  to  them  is  an  esUbiished 


requiremento  of  S  90.403  of  the  rules.  In 
a  somewhat  analogous  situation 
licensees  of  cooperatively  shared 
systems  must  assure  that  persons 
operating  under  their  autiiorization  must 
comply  with  all  appUcable  rule 
requirements.  See  S5  90.179.  etseq.  of 
the  rules.  There  would  be  no  unlawful 
delegation  of  our  authority  in  making  the 
licensee  of  a  fleet  licensed  system 
responsible  for  its  proper  operation  in 
conformity  with  our  ndes  were  we  to 
adopt  such  a  system. 


Temporary  Licensing— A  Policy 
Alternative 

14.  Notwithstanding  the  legal  vaUdity 
of  oiir  fleet  licensing  proposal,  we  have 
considered  the  comments  carefully  and 
we  are  of  the  view  that  the  alternative 
proposed  by  NMRA.  i.e..  a  system  of 
temporary  licensing  for  "add-on"  users 
of  SMRS's  similar  to  the  temporary 
licensing  system  recently  adopted  in  the 
Business  Radio  Service,  is  a  preferable 
alternative  to  fleet  licensing  because  It 
not  only  would  permit  users  of  SMRS 
facilities  to  commence  immediate 
operation  pending  formal  consideration 
of  their  applications,  it  would  also 
provide  the  same  advantage  of 
expeditious  comunications  to  add-on 
users  of  multiple  licensed  systems.  Thus, 
tiie  public  benefits  we  sought  to  promote 
would  be  extended  to  a  much  broader 
class  of  private  land  mobile  radio 
services  eUgibles.  Therefore,  we 
conclude  the  public  interest  is  best 
served  by  adopting  an  approach  which 
facilitates  expedited  service  to  would-be 
licensees  on  both  SMRS's  and  multiple 
licensed  facilities. 

15.  Under  a  system  of  temporary 
licensing  at  800  MHz,  an  applicant 
would  mail  an  application  to  the 
Commission  for  a  radio  station 
authorization  on  the  usual  application 
forms.*  At  the  same  time,  the  applicant 
would  be  required  to  complete  and  keep 
a  second  fonn  verifying: 
— ^That  the  applicant  is  a  subsequent 
user  of  an  already  licensed  800  MH« 
facility; 
—That  the  applicant  is  eligible  for 
licensing  under  47  CFR  90.365  (a)  or 
(b):" 


•FCC  Forms  400  and  400-S;  c^  47  CFR  1.822  and 

"47  CFR  90J55  (a)  and  (b)  provide: 
The  following  persons  are  eligible  for  liceiuliiB  In 
the  806-821  MHl  and  851-886  MHi  bands. 

(a)  Any  person  eligible  for  licensing  under 
Subparts  a  C  D  or  R  of  this  part 

(b)  A«y  person  |XT>posing  to  provide  private 
dispatch  »er\1oe  to  any  person  eligible  for  Uoeostna 
under  Subpart  a  C  D.  or  E  of  this  part  on  a  not^fa? 
proflL  cost-shared  baaU. 


—That  the  applicant  is  not  a 
representative  of  a  foreign 
government; 
—That  a  formal  application  has  been 
completed  and  mailed  or  otherwise 
submitted  to  the  Commission;  and 
—That  the  apphcant  is  not  the  subject  of 
any  legal  action  concerning  the 
operation  of  a  radio  station. 
Once  the  regular  application  is  mailed 
or  otherwise  submitted  to  the 
Commission,  the  second  form  would  be 
retained  as  a  permanent  part  of  the 
applicant's  station  records  and  would 
constitute  a  vaUd  temporary 
authorization.  The  applicant  could  then 
begin  operating  his  or  her  radio  station 
using  a  temporary  call  sign  made  up  of 
the  prefix  plus  the  applicant's  local 
seven  digit  business  telephone  number. 
This  authority  would  continue  until  the 
Commission  acts  on  the  application  or 
up  to  a  maximum  of  180  days,  whichever 
period  is  shorter. 

16.  Such  a  temporary  licensing 
proposal  at  800  MHz  has  many  distinct 
advantages  over  the  fleet  license 
proposal  originally  enunciated  in  this 
docket: 

(a)  Temporary  licensing  requires  no 
increased  responsibility  for  an  SMRS 
operation,  requires  no  change  of  the 
present  SMRS  licensing  structure,  yet 
also  achieves  the  primary  goal  of  this 
docket— to  eliminate  the  unnecessary 
burden  on  applicants  of  awaiting 
Commission  action  on  separate  end  user 
applications  before  commencing 
operation  on  existing  SMRS  systems. 

(b)  Fleet  licensing  is  an  option 
requiring  an  SMR  operator  to  assume 
greater  system  responsibihty.  End-users 
of  systems  having  SMRS  operators 
unwilling  to  fleet  license  for  tiiis  reason 
would  not  benefit  from  Uie  add-on 
feature  of  a  fleet  hcensed  system.  On 
the  other  hand,  temporary  licensing 
provides  for  prompt  add-on  of  all  SMRS 
end  users. 

(c)  Temporary  licensing  provisions  at 
BOO  MHz  permit  extension  of  prompt 
add-on  benefits  to  applicants  for  use  of 
multiple  licensed  mobile  relay  stations 
(also  known  as  "community  repeaters") 
operating  under  Subpart  M.  Fleet 
licensing  would  not  provide  this  benefit 

(d)  The  approach  to  temporary 
licensing  proposed  by  NMRA  is 
consistent  with  our  previous  actions 
implementing  temporary  licensing  in  the 
Business  Radio  Service.  Report  and 
Order,  FCC  80-687,  PR  Docket  No.  79- 
338  (Sept.  4. 1980),  alf  d  Telocator 
Network  of  America  v.  F.Ca  and 
United  States  of  America  (D.C.  Cir. 
August  14, 1981).  Docket  No.  80-2182. 
and  also  with  our  previous  actions 
implementing  temporary  licensing  in  the 
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Personal  and  Marine  Radio  Services. 
See  Order,  44  FR  5288  (Jan.  18. 1979) 
FCC  78-846  (1979),  Errata.  44  FR  8878 
(Feb.  1. 1979),  and  Order,  FCC  76-320 
(1976). 

(e)  The  adoption  of  temporary 
licensing  at  800  MHz  renders  moot  the 
objections  raised  in  tlie  proceeding  to 
the  elimination  of  the  two-tier  licensing 
approach.         "^ 

17.  We  recognize  that  temporary 
licensing  might  require  somewhat  more 
processing  resources  that  fleet  licensing 
would  have  required.  However,  even 
imder  fleet  licensing,  much  of  the 
information  that  would  otherwise  have 
been  contained  in  an  application  would 
still  have  to  be  provided  to  the 
Commission  and  processed.  Moreover, 
the  number  of  SMRS's  that  would  have 
chosen  to  fleet  license  is  uncertain. 

18.  With  the  addition  of  a  system  of 
temporary  licensing  at  800  MHz,  any 
paper  loading  or  eligibility 
misrepresentations  can  still  be 
considered  as  they  are  now,  prior  to  or 
subsequent  to  licensing.  Because  800 
MHz  eligibility  encompasses  a  broad 
cross-section  of  those  otherwise  eligible 
in  the  land  mobile  radio  services,  and  in 
fact  includes  all  local  governmental  and 
commercial  entities,  the  risk  of  allowing 
an  unqualified  applicant  to  operate  is 
minimal.  Moreover,  even  with  the 
addition  of  a  procedure  for  temporary 
licensing  at  800  MHz,  we  will  continue 
to  grant  permanent  authorizations  only 
after  evaluation  of  written  applications, 
and  only  after  the  requisite  public 
interest  determinations  have  been  made. 

19.  There  is  little  or  no  likelihood  that 
temporarily  licensed  add-on  users  of 
SMRS's  or  of  multiple  licensed  mobile 
relay  stations  above  800  MHz  wiU  cause 
interference  to  other  users.  Hiese 
temporary  licensees  merely  increase 
mobile  loading  on  channels  using  base 
stations  already  in  operation  at 
previously  approved  sites.  Additionally, 
the  antenna  structures  involved  will 
already  have  received  any  required 
Federal  Aviation  Administration 
clearance — a  critically  important  safety 
of  life  consideration." 

ConclusioQ 

20.  In  view  of  the  foregoing,  we 
conclude  that  the  proposed  "fleet 
licensing"  rules  set  forth  in  the  Notice  of 
Proposed  Rule  Making  should  not  be 
adopted.  Instead,  we  conclude  that 


"Thif  Report  and  Orden  doe*  not  make 
temporary  licensing  above  800  MHz  available 
within  S5  miles  of  the  Mexican  border.  The  Second 
Report  and  Order  in  PR  Docket  No.  79-191  will 
include  rulae  governing  dm  of  800  MHz  trequencJw 
in  the  Canadian  border  area. 


adoption  of  a  temporary  licensing 
procedure  for  SMRS's  and  multiple 
licensed  mobile  relay  stations  operating 
in  the  806-821  MHz  and  851-866  MHz 
bands  wiU  serve  the  public  interest, 
convenience  and  necessity  and  we  are 
adopting  the  form  and  the  rules  set  forth 
in  Appendices  A  and  E  This  system  of 
licensing  will  benefit  radio  users  by 
enabling  them  to  begin  operations  more 
quickly  than  heretofore,  and  will  not  in 
any  way  lessen  our  ability  to  determine 
whether  an  applicant  is  eligible  and 
otherwise  possesses  the  necessary 
qualifications  to  be  permanently 
licensed  under  Subpart  M. 

21.  The  new  form  set  forth  in 
Appendix  B  »» (FCC  Form  577)  will 

replace  FCC  Form  572,  which  is  now 
used  as  a  temporary  permit  to  operate  a 
station  in  the  Business  Radio  Service. 
FCC  Form  577,  on  the  other  hand,  will  be 
used  as  a  temporary  permit  for  any 
service  for  which  sudh  permit  is 
available  under  Part  90.  The  new  form  is 
adopted  subject  to  Office  of 
Management  and  Budget  clearance. 
Sufficient  supplies  of  the  form  must  be 
obtained  to  cover  at  least  initial 
demand.  Unless  the  public  is  advised  to 
the  contrary,  the  Rules  we  here  adopt 
will  be  effective  May  13, 1982. 

22.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i)  and 
303  of  the  Communications  Act  of  1934, 
as  amended,  it  is  ordered  that  effective 
May  13, 1962,  Parts  1, 2  and  90  of  the 
Commission's  Rules  are  amended  as  set 
forth  in  Appendix  A. 

23.  It  is  further  ordered  that  this 
proceeding  is  terminated. 

24.  It  is  further  ordered  that  the 
Secretary  shall  cause  this  Report  and 
Order  to  be  published  in  the  Federal 
Register. 

(Sect.  4. 303, 48  Stat,  as  amended.  1086, 1082; 
47  U.S.C  151 303) 

Federal  Communicationa  Commission. 

William  Tiknico, 

Secretary. 

Appendix  A 

Parts  1. 2  and  90  of  Chapter  1  of  Title 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 


S  1.922    Forme  to  be  need. 

FCC 
torm 

T«e 

677 

• 
Temporary 
SWtoa 

• 

• 
PSTfTM 

• 

•  • 

To  Opante  a 

•  • 

i 

90 

Ratfo 

2.  In  S  1-925  a  new  paragraph  (h)  is 
added  to  read  as  follows: 


S  1.925    Applcaliontori 

authofiieWoH,  teinpotwy  permit,  or  hilMlni 

amateur  pemitt. 

(h)  An  applicant  for  a  Subpart 'M  radio 
station  license  to  utilize  an  already 
existing  SMRS  facihty  or  to  utilize  an 
already  licensed  transmitter  may 
operate  the  radio  station  for  a  period  of 
up  to  180  days,  under  a  temporary 
permit  evidenced  by  a  properly 
executed  certification  of  FCC  Form  577 
after  the  mailing  of  a  formal  application 
for  station  license,  provided  that  the 
antenna(s)  employed  by  the  control 
station(s)  is  (are)  a  maximum  of  twenty 
feet  above  a  man-made  structure  (other 
than  an  antenna  tower)  to  which  it 
(they)  is  (are)  affixed. 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

3.  In  S  2.^02,  a  new  class  of  station. 
composition  of  call  sign,  and  call  sign 
block  are  added  to  the  table  of  call 
signs,  to  read  as  follows: 

S2.302   Cilslgna. 


Class  otaMon 

OompoiMonof 

ciiiign 

CMaiinbtoeka 

• 

Part  90  tMiporary 
p6rnM. 

• 

•  • 
2laaara.7 

•  • 

•                          • 

WTpka  local 
Maphona 

minitwr. 

• 

PART  9fr-PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

4.  In  S  90.357,  the  existing  material  is 
redesignated  as  paragraph  (a),  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 


PART  1— PRACTICE  AND  PROCEDURE     5  W.S57    Forms  to  be  used. 


1.  In  S  1.922  a  new  FCC  Form  and 
Title  are  added  to  read  as  follows: 


"Appendix  B  (FCC  Form  577]  was  filed  as  a  part 
of  the  original  document  and  will  not  b«  included  in 
the  Coda  of  Fadatal  Ragulatiaaa. 


(b)  Form  577,  Temporary  Permit  to 
Operate  a  Part  90  Radio  Station,  should 
be  executed  if  an  applicant  eligible  for  a 
temportuy  license  under  Subpart  M 
desires  station  operation  pending 
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processing  of  Forms  400  and  400-S  (See 
also  9  90.399). 

5.  Subpart  M  of  Part  90  is  amended  by 
the  addition  of  new  {  90.399  to  read  as 
follows: 

S90.399    Tamper ary penntt 

An  applicant  for  a  Subpart  M  radio 
station  license  to  utilize  an  already 
existing  SMRS  facility  or  to  utilize  an 
already  licensed  transmitter  may 
operate  the  radio  station  for  a  period  of 
up  to  180  days,  under  a  temporary 
permit  evidenced  by  a  properly 
executed  certification  of  FCC  Form  577 
after  the  mailing  of  a  formal  application 
for  station  bcense.  provided  that  the 
antennafs)  employed  by  the  control 
stationfs)  is  (are)  a  maximum  of  twenty 
feet  above  ground  or  a  maximum  of 
twenty  feet  above  a  man-made  structure 
other  than  an  antenna  tower  to  which  it 
(they)  is  (are)  affixed. 

6.  In  Section  90.437  a  new  paragraph 
(d)  is  added  to  read  as  follows: 

S  90.437    Posting  Blalton  loeiMe*. 

•        ••••' 

(d)  An  applicant  operating  under  a 
temporary  permit  authorized  in 
accordance  with  S  90.399  must  retain  an 
executed  copy  of  FCC  Form  577  as  a 
permanent  part  of  the  station  records. 

pit  Doc  82-eaM  FUad  5-4-8K  MS  iml 
BaUNG  COK  •71^41.M 


47CFRPart31 

(CC  Docket  Na  79-105;  FCC  82-1K] 

Accounting  for  Station  Connections, 
Optional  Payment  Plan  Revenue*  and 
Related  Capital  Costs,  Customer 
Provided  Equipment  and  Sale  of 
Terminal  Equipment 

agency:  Federal  Communications 

Commission. 

action:  Order  on  reconsideration  and 

clarification  of  First  Report  and  Order. 


SUMMAay:  This  document  sets  forth  the 
Commissions  response  to  a  petition  for 
clarification  and  a  petition  for 
reconsideration  of  its  First  Report  and 
Order.  Commonly  known  as  "Expensing 
of  Station  Connections".  The  Rrst 
Report  and  Order,  published  in  the 
Federal  Regbter  at  48  FR 19481,  March 
31, 1981.  adopted  changes  to  the 
Commissions  Rules  in  Part  31  on 
uniform  system  of  accounts  for  Class  A 
and  B  telephone  companies.  Both 
petitioners  raised  the  question  of 
whether,  and  to  what  extent  the 
adoption  of  the  First  Report  and  Order 
limits  the  discretion  of  the  State 
commissions  to  follow  different 
accounting  and  depreciation  procedures 


for  purposes  of  computing  revenue 
requirements  for  intrastate 
telecommunications  services. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  D.C  20554. 
FOa  HIRTHEfl  INFORMATION  CONTACT: 
Cart  D.  Lawson.  Pohcy  and  Program 
Planning  Division.  Common  Carrier 
Bureau,  (202)  632-9342. 

•UPPLEMENTARV  information: 
List  of  Subjects  in  47  CFR  Part  31 

Communications  common  carriers. 
Telephone,  Uniform  system  of  accounts. 

Adopted:  April  1, 19B2. 

Released  April  27, 19B2. 

By  the  Commission:  Commissioners 
Fogarty  and  |ones  dissenting  and  issuing  a 
joint  statement  Commissioner  Rivera 
dissenting. 

1.  We  have  before  us  a  petition  for 
clarification  of  our  First  Report  and 
Order  in  this  proceeding  (85  FCC  2d  818 
(1981))  filed  by  the  National  Association 
of  Regulatory  Utility  Commissioners 
(NARUC)  and  a  petition  for 
reconsideration  of  that  Report  and 
Order  filed  by  the  People  of  the  State  of 
California  and  the  Public  Utilities 
Commission  of  die  State  of  California 
(California).  The  First  Report  and  Order. 
commonly  known  as  "Expensing  of 
Station  Connections,"  adopted  a  number 
of  changes  in  Part  31  of  this 
Commission's  Rules  (Uniform  System  of 
Accounts  for  Class  A  and  Class  B 
Telephone  Companies).  The  principal 
changes  required  that  future  costs  of 
installing  new  inside  wiring  and  similar 
costs  be  included  as  an  expense  in 
Account  605  (Repair  of  Station 
Equipment).  Such  costs  have  previously 
been  capitalized  in  Account  232  (Station 
Connections).  The  First  Report  and 
Order  also  required  that  the  present  net 
investment  in  inside  wiring  and 
invesbnent  that  will  be  added  during  a 
transition  period  be  amortized  over  a 
period  of  10  years.  That  requirement 
superseded  existing  depreciation 
prescriptions  for  such  investment 

2.  Both  petitions  raise  the  question  of 
whether,  and  to  what  extent,  the 
adoption  of  the  First  Report  and  Order 
limits  the  discretion  of  state 
commissions  to  follow  different 
accounting  and  depreciation  procedures 
for  purposes  of  computing  revenue 
requirements  for  intrastate 
telecommunications  services.  NARUC 
seeks  a  clarification  of  the  First  Report 
and  Order  declaring  that  it  does  not 
restrict  the  discretion  of  the  state 
commissions  and  California  seeks 
reconsideration  of  our  decision  to  the 
extent  that  it  purports  to  restrict  die 
discretion  of  state  commissions.  GTE 
Service  Corporation  (GTE)  and 


American  Telephone  and  Telegraph 
Company  (AT4T)  have  filed  oppositions 
to  the  petitions.  Those  companies 
contend  that  die  First  Report  and  Order 
does  and  should  restrict  the  discretion 
of  the  state  commissions. 

3.  We  have  concluded  that  the  First 
Report  and  Order  does  not  preclude 
state  commissions  fi-om  using  other 
accounting  or  depreciation  procedures 
for  intrastate  ratemaking  proceedings. 
Thus,  we  are  granting  the  NARUC 
petition  insofar  as  it  seeks  such  a 
clarification.  In  view  of  our  conclusion 
that  state  commissions  are  not 
precluded  imra  using  their  own 
accounting  and  depreciation  procedures 
for  intrastate  ratemaking  purpose,  it  is 
unnecessary  to  consider  further  the 
California  petition  and  it  will  be 
dismissed  as  moot 

L  Nature  of  the  Fust  Report  and  Older 

4.  In  our  Phase  n  Final  Decision  and 
Order  in  Docket  19129.  64  FCC  2d  1,  54- 
56  (1977),  we  concluded  that  it  would  be 
desirable  to  place  costs  associated  with 
station  connections  on  the  causative 
ratepayer.  We  accordingly  ordered 
AT&T  to  submit  a  plan  for  changing  the 
accounting  treatment  of  station 
connection  costs  that  would  be 
consistent  widi  that  objective.  A/ at  lia 
AT&T  responded  by  filing  a  petition  for 
rulemaking  (RM-3017)  Uiat  proposed 
amendments  to  Part  31  of  our  Rules. 
After  reviewing  that  petition,  we 
instituted  this  proceeding  by  inviting 
comments  upon  a  somewhat  different 
proposal  to  modify  accounting  for 
station  connections.* 

5.  After  reviewing  the  comments,  we 
concluded  that  any  changes  in  the 
accounting  or  other  regulatory  treatment 
of  station  connections  should  not 
include  drop  or  block  lines  and 
protectors.  We  also  concluded  that 
changes  In  accounting  procedures  would 
not  be  sufficient  in  and  of  themslves  to 
place  other  station  connection  costs  on 
the  causative  ratepayer.  This  is  the  case 
because  costs  associated  with  the 
provision  of  inside  wiring  necessarily 
must  be  apportioned  between  the 
federal  and  state  jurisdictions  as  long  as 
inside  wiring  is  provided  as  a  tariffed 
service  subject  to  dual  regulation. 
Complete  unbundling  cannot  be 
achieved  by  expensing  rather  than 
capitalizing  such  costs  because  both  the 
telephone  operations  investment  and 
telephone  operations  expenses  are 
apportioned  for  purposes  of  computing 


■Notice  of  PtopoMd  Ruloinakii^  (CC  Docket  7»- 
105),  44  FR  48ees  (Augu»t  14, 1979).  We  also  invited 
comment  upon  Bome  other  propoeed  aooountii^ 
changes  that  are  doaeijr  raialed  to  statioa 
coooectioai. 
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an  interstate  and  an  intrastate 
teleconmninication  service  revenue 
requirement.  Complete  unbundling  could 
be  achieved  by  determining  that  the 
provision  of  inside  wiring  should  be 
provided  on  a  detariffed  basis.  We  have, 
of  course,  made  such  a  determination 
with  respect  to  customer  premises 
equipment  and  have  adopted  rules  to 
separate  that  business  from  the 
telephone  operations  that  are  subject  to 
tariff  regulations.*  We  concluded  that  it 
would  be  premature  to  adopt  such  a 
fundamental  change  in  the  regulatory 
status  of  inside  wiring  without 
conducting  further  inquiry. 

6.  Nevertheless,  we  concluded  that 
changes  in  accoimting  and  depreciation 
procedures  that  would  facilitate 
implementation  of  any  decision  to 
change  the  regulatory  status  of  inside 
wiring  would  be  desirable  in  the 
absence  of  such  a  change.  We 
according  issued  a  First  Report  and 
Order  adopting  changes  in  accoimting 
and  depreciation  rules  and  a  separate 
Further  Notice  of  Inquiry  (88  FCC  2d  885 
(1981]]  inviting  additional  comments 
with  respect  to  possible  changes  in  the 
regulatory  status  of  inside  wiring.  The 
First  Report  and  Order  does  not  produce 
any  change  in  regulatory  status.  The 
interstate  portion  of  the  embedded  net 
investment  will  be  reflected  in  the  return 
component  of  the  interstate 
telecommunication  service  revenue 
requirement  and  the  interstate  portion  of 
the  annual  amortization  and  the  new 
installation  expenses  will  be  reflected  in 
the  expense  component  of  that  revenue 
requirement.  Unless  and  until  we 
determine  that  inside  wiring  should  not 
be  provided  as  part  of  a  tariffed  service, 
the  new  accoimting  rules  will  not  have  a 
greater  or  different  effect  than  any  other 
accounting  rules  we  have  prescribed  for 
the  purpose  of  computing  the  interstate 
telecommunication  service  revenue 
requirement. 

7.  Insofar  as  the  petitions  seek  a 
determination  with  respect  to  this 
Commission's  purpose  and  intent  we 
conclude  that  the  First  Report  and 
Order  was  not  intended  to  have  any 
preemptive  effect  that  does  not  arise  by 
operation  of  law.  The  discussion  of  the 
effects  of  expensing  upon  intrastate 
rates  and  revenue  requirements  in  that 
Order  was  based  upon  the  assumption 
that  all  or  most  state  commissions 
would  choose  to  follow  those  rules  for 
purposes  of  computing  intrastate 
telecommunication  service  rates.  Our 


•  Sae  Primary  Ingtrunmnt  Concept  (PtC),  06  PCC 
2d  1157  (1978):  Second  Computer  Inquiry  Final 
Decision,  77  PCX;  2d  364  (1980).  neon..  84  PCC  2d  50 
(1980);  further  recon.,  (PCC  81-481,  released  October 
3a  1981]. 


decision  to  permit  carriers  to  accelerate 
the  transition  to  expensing  with  the 
approval  of  state  regulatory 
commissions  was  also  based  on  the 
assumption  that  few,  if  any,  of  the  state 
commissions  would  choose  to  prohibit 
expensing  for  intrastate  ratemaldng 
purposes.  Such  assumptions  appeared 
reasonable  because  most  state 
commissions  have  followed  most 
accounting  and  depreciation  procedures 
prescribed  by  this  Commission  in  the 
past  and  the  considerations  that  led  us 
to  conclude  that  expensing  will  benefit 
both  carriers  and  consumers  in  the  long 
run  are  equally  applicable  to  intrastate 
ratemaking.  No  policyt  of  this 
Commission  would  be  furthered  by 
requiring  state  commissions  to  adhere  to 
the  rules  we  have  adopted  for  purposes 
of  computing  the  interstate  revenue 
requirement.  If  carriers  adhere  to  our 
rules  for  purposes  of  computing  the 
interstate  revenue  requirement  our 
purpose  will  be  achieved. 

8.  The  participants  in  this  proceeding 
may  not  view  the  preemption  issue  as  a 
question  of  intent  but  rather  as  a  matter 
of  statutory  interpretation.  The 
petitioners  may  be  contending  that  this 
Commission  could  not  require  state 
commissions  to  follow  our  accounting  or 
depreciation  rules  for  intrastate 
ratemaking  purposes  and  AT&T  and 
GTE  apparenUy  contend  that  section  220 
of  the  Qammunications  Act  precludes 
state  commissions  from  departing  from 
any  accounting  or  depreciation  rule  that 
has  been  prescribed  by  this 
Commission.  To  the  extent  this  is  the 
case,  this  controversy  might  more 
appropriately  be  characterized  as  a 
request  for  a  declaratory  ruling  with 
respect  to  the  meaning  and  effect  of 
section  220  that  is  not  limited  to  these 
particular  rales.  We  do  not  propose  to 
deny  relief  because  the  petitions  or 
oppositions  may  not  be  properly 
labeled.  We  have  concluded,  for  reasons 
explained  in  Part  II,  that  section  220 
does  not  preclue  state  commissions  from 
departing  from  accoimting  or 
depreciation  rules  prescribed  by  this 
Commission  for  purposes  of  regulating 
intrastate  telecommunication  service 
rates. 

IL  Effect  erf  Section  220 

9.  AT&T  and  GTE  rely  primarily  upon 
subsection  220(g)  to  support  their 
contention  that  Section  220  precludes 
the  states  fr9m  departing  from  our 
accounting  and  depreciation  rules  for 
purposes  of  computing  intrastate 
telecommunication  service  revenue 
requirements.  Subsection  (g)  provides: 

(g]  After  the  Commission  has  prescribed 
the  fonns  and  manner  of  keeping  of  accounts, 


records,  and  memoranda  to  be  kept  by  any 
person  as  herein  provided,  it  shall  be 
unlawful  for  tuch  person  to  keep  any  other 
account*,  records,  or  memoranda  than  those 
so  prescribed  or  such  as  may  be  approved  by 
the  Commission  or  to  keep  the  accounts  in 
any  other  manner  than  that  prescribed  or 
approved  by  the  Commission.  Notice  of 
alterations  by  the  Commission  in  the  required 
manner  or  form  of  keeping  accounts  shaD  be 
given  to  such  persons  by  the  Commission  at 
least  six  months  before  the  same  are  to  take 
effect.  (Emphasis  added] 

10.  Subsection  (g)  does  not  literally 
impose  any  restriction  upon  the  power 
of  the  states  to  regulate  intrastate  rates 
or  the  methods  state  commissions  use  to 
determine  whether  a  particular  rate  will 
be  approved  or  prescribed.  A  state 
commission  could  theoretically  adjust 
information  derived  &om  a  carrier's 
system  of  accounts  for  purposes  of  its 
own  ratemaking  without  creating  any 
conflict  with  obligations  that  subsection 
(g)  imposes  upon  carriers.  Nevertbeless, 
it  would  be  extremely  difficult  as  a 
practical  matter  for  a  state  commission 
to  perform  such  ratemaking 
computations  without  requiring  a  carrier 
to  collect  and  compile  some  data  in 
some  form  that  might  be  described  as 
"accounts,  records  or  memoranda." 
Thus,  AT&T  and  GTE  may  be 
contending  that  subsection  (g]  implicitiy 
precludes  the  use  of  other  accounting 
methods  or  systems  for  other  regulatory 
purposes  when  this  Commission  has 
prescribed  methods  that  must  be  used 
for  interstate  ratemaking  purposes. 

11.  Subsection  (aHg)  of  section  220 
were  in  the  main  a  reprint  of  provisions 
contained  in  section  20  of  the  Interstate 
Commerce  Act'  Althou^  the  Interstate 
Commerce  Act  was  designed  for  the 
regulation  of  railroads,  many  of  the 
provisions  were  extended  to 
communications  common  carriers  aihd 
the  Interstate  Commerce  Commission 
was  in  the  process  of  developing 
accounting  and  depreciation  rules  for 
telephone  companies  at  the  time  the 
Communications  Act  was  adopted.  In 
the  absence  of  statutory  changes  or 
indications  to  the  contrary,  it  is  assumed 
that  whenever  the  legislature  enacts  or 
reenacts  a  provision  in  an  existing 
statute  it  has  in  mind  the  previous 
statute  relating  to  the  same  subject 
matter.*  Unless  the  context  indicates 


'At  the  time  of  adoption  of  Mction  220(8)  "^  ''>* 
1934  Communication*  Act  section  20(S)  of  Ifae 
Interstate  Comnwrce  Act  provided  that  *****  it 
shall  be  unlawful  for  such  carriers  to  keep  aay  other 
accounts,  records,  or  memoranda  than  those 
prescribed  by  the  Commisaion  *  *  ***  41  Stat.  493 
(1920).  See  46  U.S.C  20(6). 

*  Courts  have  attached  great  weight  to 
interpretations  of  Interstate  Commerce  Act 
provision*  in  interpretiDf  the  CommunicaUona  AcL 

Continued 
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otherwise,  words  and  phrases  in  a 
provision  thai  were  used  in  a  prior  act 
pertaining  to  the  same  snbject  matter 
will  be  constmed  to  be  used  in  the  same 
sense.* 

12.  The  parallel  section  20  language 
was  added  to  the  Interstate  Commerce 
Act  by  the  Hepburn  Act  of  1906.  3"!  Stat 
584.  llie  legislative  history  of  the 
Hepburn  Act  does^not  shed  any  Ifj^t 
upon  Congressional' reasons  fbr 
prohibiting  railroads  from  maintaining 
accounts,  records  on  memoranda  other 
than  those  prescribed  by  the  ICC. 
Congress  may  have  wished  to  inhibit  tba 
railroads  from  de&audiog  investors, 
through  fraudulent  or  sloppy,  accounting 
practices  or  to  prevent  the  railroads 
from  concealing  unlawful  rebates.  There 
is  no  indication  in  the  legislative  history 
of  the  Hepbunr  Act'that  the  ia» 
Congress  wished  to  curb  state  regulation 
of  railroads.  That  Act  was  apparently 
motivated  solely  by  a  desire  to  make 
railroad  regulation  more  effective. 

13.  ICC  accounting  rules  that  were 
promulgated  pursuant  to  section  20  of 
the  Interstate  Commerce  Act  were 
challenged  in  Int.  Com.  Commission  v. 
Goodrich  Trana.  Co..  224U.S.  194  (1912) 
(hereinafter  dted  as  Goodrich).  The 
railroad  contended  that  the  ICC  had 
exceeded  its  authority  by  prescribing 
the  form  of  accounts  for  activities  that 
were  not  subject  to  ICC  rate  regulation. 
The  Suprema  Court  sustained  the  ICC 
accountiiig  mles  on  the  theory  that  the 
ICC  needed  infbnnatian  about  such 
activities  in  ord^  to  reguJate  the 
activities  that  were  subject  to  ICC  rate 
regulation.  The  Court  said  (id  at  213): 

If  the  Coimnission  is  to  successfally 
perform  its- duties  in  raspect  to  reasonable 
rates,  undue  discriminations  and  favoritism, 
it  must  l)e  informed  as  to  the  business  of  the 
carriers  by  a  system  of  accounting  wliich  will 
not  permit  the  possible  concealment  of 
forbidden  practices  in  accounts  which  it  is 
not  permitted  to  see  and  conaeming  which  it 
can  require  no  information.  It  is  a  mistake  to 
suppose  that  the  requiring  of  information 
concerning  the  business  methods  of  such 
corporations,  as  shown  in  their  accounts,  is  a 
regulation  of  business  not  within  the 
jurisdiction  of  the  Commission,  as  seems  to 
be  argued  for  tlie  complainants.  The  object  of 
requiring  such  accounts  to  be  kept  in  a 
uniform  way  and  to  be  open  to  the  inspection 
of  the  Commission  ts  not  to  enable  it  to 
regulate  the  affairs  of  the  corporations  not 
within  its  jurisdiction,  but  to  be  informed 
concerning  the  business  methods  of  the 
corporations  subject  to  the  act  that  it  may 
properly  regulate  such  matters  as  are  really 
within  its  jurisdiction. 


See  e.g.,  American  Telephone  and  Telegraph 
Company  v,  F.CC  487  F.  2d  864,  873-874  (2d  Cir. 
1973). 

>See  Sutherland,  Statutory  Construction.  %  51.02 
(C.  Sands  ed;  1972]  and  cases  cited 'therein. 


14.  Goodrich  is  of  limited  relevance 
because  that  case  didjiot  raise  any 
question  with  respect  to  the  effect  of 
ICC  acconnttngrules  upon  the  reguiatian 
of  activities  that  were  not  subject  to  ICC 
rate  regulation.  Nevertheless,  a 
construction  of  section  20  that  would 
have  limited  the  states'  discretion  to 
regulate  intrastate  rail  rates  would  have 
been  inconsistent  with  the  Court's 
description  of  the  nature  and  function  of 
the  accounting  rules. 

15.  The  adoption  of  an  interpretation 
of  section  20(5]  of  the  Interstate 
Commerce  Act  or  section  220(g)  of  the 
Commerce  Act  that  restricts  state 
accounting  practices  for  purposes  of 
intrastate.ratemaking  would  also  restrict 
other  forms  of  state  or  federal  regulation 
that  might  require  accounting  records  or 
mformation  that  diSer  from  data 
generated  by  the  rules  prescribed  for 
interstate  ratemaking.  Indeed  such  an 
interpretation  would  appear  to  preclude 
carriers  from  using  accelerated 
depreciation  methods  for  purposes  of 
computing  their  income  taxes  since  such 
methods  differ  from  the  depreciation 
methods  that  have  been  prescribed  for 
ratemaking  purposes. 

1&  The  question  of  the  effect  of  ICC 
accoimting  requirements  upon  railroad 
tax  accounting  did  arise  before  the 
Communications  Act  was  enacted.  The 
Interstate  Commerce  Commission  had 
required  a  railroad  to  amortize  the  value 
of  certain  abandoned  property  over  a 
period  of  15  years  and  to  charge  the 
amortized  amounts  as  an  operating 
expense  for  accounting  purposes.  The 
railroad  contended  in  Kansas  City 
Southern  Ry.  Co.  v.  Commissioner  of  Int 
Rev..  52  F.2d  372  (6th  Qr.  IflSl)  that  the 
Commissioner  was  required  to  accept 
the  amortized  expenses  as  a  deduction 
from  income  because  failure  to  do  so 
would  violate  Section  20  of  the 
Interstate  Commerce  Act  The  Court 
summarily  rejected  that  contention. 

The  Court  said  [Id.  at  378): 

The  Commission  did  not  purport  in 
requiring  the  loss  for  abandonment  to  be 
charged  to  operating  expenses  to  provide  any 
standards'for  tax  authorities  to  follow.  This 
would  be  beyond  its  province.  *  *  *  Systems 
of  accounting  for  railivads  under  the  control 
of  the  Commission  cannot  interfere  with  the 
government's  system  of  taxation.  The 
Commission  has  no  power  to  direct  how  the 
Revenue  Laws  of  the  United  States  shall  be 
interpreted  or  by  its  orders  provide  standards 
to  govern  the  taxing  authorities. 

17.  AT&T  apparently  contends  that 
providing  standardafbr  state  regulators 
to  follow  was  within  the  Interstate 
Commerce  Commission's  province  and 
that  the  ICC  had  specifically  rejected 
contentions  that  section  20  of  the 
Interstate  Commerce  Act  did  not  give  it 


that  power.  AT&Ts  reliance  m 
Depreciation  Charges  of  Telephone 
Companies.  118  LCC  295  (1926),  is 
misplaced,  bi  the  Depreciation  Charge 
proceeding.  NARUC  had  aigued  that  the 
words  "as  soon  as  practicahle'* 
contained  in  section  20(5)  gave  the  ICC 
latitude  to  refrain  from  prescribing 
d^ireciatian  requirements  for  the  local 
telephone  companies  engaged  only  to  an 
insignificant  extent  in  interstate 
commerce.  In  rejecting  NARUCs 
position,  the  ICC  merely  held  diat  its 
obligation  under  section  20(5)  to 
prescribe  depreciation  rates  for 
telephone  companies  was  mandatory, 
not  discretionary.*  In  dicta,  the 
Commission  additionally  appeared'to 
suggest  that  its  aathoiity  under  section 
20(5)  extended  to  all  property  "open  for 
use  in  interstate  commerce."  Petitioners 
in  CC  Docket  No.  79-105.  however,  do 
not  appear  to  dispute  the  authority  of 
the  PGC  under  section  220  of  the 
Communications  Act  to  extend  its 
accounting  and  depreciation 
prescriptions  to  cover  assets  used  for 
primarily  intrastate  purposes.  The  ICCt 
1928  telephone  depreciation  charge 
proceeding  is  silent  on  the  issue  cdF 
whether  federal  prescription  of 
depredation  rates  preempts  the  states 
from  prescribing  additional  and  distinct 
depreciation  rates  and  dasiifications 
covering  the  same  property  for 
regulatory  purposes.' 

18.  AT&T  further  dtes  Accoimting 
Rules  For  Telephone  Companies.  203 
ICC  13  (1934),  in  sopport  of  its 
contention  that  state  commissions  lack 
jurisdiction  over  telephone  company 
accounts  insofar  as  intrastate  service  is 
concerned.  Here,  again,  we  disagree 
with  ATftTs  reading  of  this  opinion.  In 
Accounting  Rules  For  Telephone 
Companies  (an  advisory  opinion  for  the 
benefit  of  the  newly  created  Federal 
Communications  Commission]  the  ICC 
conduded.  over  the  objections  of  the 
states,  only  that  the  federally-prescribed 
system  of  accounts  should  be  uniform  in 
its  treatment  of  telephone  companies 
operating  among  the  several  states.* 
Indeed,  far  from  preempting  the  states 
from  independently  prescribing  separate 
additional  accounts,  tiie  ICC  expressly 
recognized  that  the  states  might  have 
additional  accounting  needs  and  sought 
to  assist  the  states  in  this  respect  by 
permitting  state-prescribed  sub-accounts 


*118I.CCat3SZ-33. 

'  Indeed,  the  Supreme  Court  has  placed  this  same 
construction  on  the  ICCt  order  in  ttie  Dapreciotion 
Charge  proceeding.  Smith  v.  Illinois  Bell  Tel.  Co., 
282  U.S.  133. 159  (1830). 

'See  also.  Kansas  CitySa  Ry.  v.  United  States. 
231  U.S.  423  (1913);  and  laL  Com.  Coaun.  v. 
Goodrich  Ttans.  Co..  supra. 
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within  the  federally-required  books  of 
account  The  ICC  stated: 

In  the  measures  adopted  with  respect  to 
the  uniform  system,  we  are  acting  in 
pursuance  of  the  direction  of  Congress. 
Uniformity  is  the  desired  and  important 
object.  The  nature  of  the  undertaking 
necessarily  precludes  the  incorporation  of 
special  provisions  covering  the  requirements 
of  the  several  State  commissions. 

We  have,  however,  recognized  the  needs  of 
the  several  State  commissions  in  the 
intrastate  regulation  which  is  their  duty  and 
have,  endeavored  to  help  them  in  the 
securing  of  all  necessary  information  by 
leaving  it  open  to  them  to  require  subdivision 
of  the  accounts  prescribed. 

Since  the  ICC  may  not  delegate  any  of 
its  authority  under  Uie  Interstate 
Comment  Act  to  the  Individual  states,* 
ICC  acceptance  of  these  state- 
prescribed  sub-accounts  may  be 
construed  as  recognition  of  the  power  of 
the  states  to  require  accounts  for  this 
own  regulatory  purposes  independent  of 
the  scope  of  the  Commission's  authority 
to  prescribe  accounts  for  federal 
purposes.  '• 

19.  That  Commission's  conclusion  that 
states  may  supplement  a  uniform  system 
would  not  preclude  a  conclusion  that 
section  20  of  the  Interstate  Commerce 
Act  or  section  220  of  the 
Communications  Act  forecloses  states 
from  departing  from  a  federally 
prescribed  accounting  system  by 
adopting  accounting  methods  that  are 
inconsistent  with  the  federal  system. 
That  ICC  opinion  does  contain  language 
that  indicates  that  the  ICC  believed  such 
departures  from  uniformity  would  be 
undesirable,  but  the  ICC  did  not 
conclude  that  such  departures  are 
precluded  by  statute. 

20.  Supreme  Court  decisions  relating 
to  section  20  of  the  Interstate  Commerce 
Act  never  squarely  addressed  the 
question  of  the  extent  of  the  states' 
power  to  prescribe  accounting  and 
depreciation  rules  that  supplement  or 
deviate  from  rules  prescribed  by  the 
ICC.  A  telephone  company  did  challenge 
certain  state-prescribed  depreciation 
requirements  in  N.  W.  Bell  Tel.  Co.  v.  Ry. 
Comm'n.  297  U.S.  471  (1936).  The  Court 
concluded  that  section  20  clearly  did  not 
preclude  a  state  commission  from 
adopting  and  enforcing  depreciation 


•See.  49  U.S.CA.  section  ^7(2):  and  Davis. 
Administrative  Law  Treatise,  Ch.  3  (1978). 

"•Significantly,  the  FCC  also  has  permitted  state- 
prescribed  8ut>-account8  in  the  USOA  books.  47 
CFR  31.01-2(0  provides  the  following: 

Nothing  contained  in  the  part  shall  prohibit  or 
excuse  any  carrier  or  receiver  or  operating  trustee 
of  any  carrier  from  subdividing  the  accounts  hereby 
prescribed  in  the  wanner  ordered  by  any  State 
commission  having  jurisdiction  or  to  the  extent 
necessary  to  secure  the  information  required  in  the 
prescribed  reports  to  such  commission.  (Emphasis 
added.) 


rules  prior  to  the  adoption  of  the  ICC 
depreciation  rules.  The  Court  expressly 
declined  to  determine  what  effect  the 
adoption  of  ICC  depreciation  rules 
wpuld  have  upon  the  state  commission's 
powers. 

21.  Inasmuch  as  section  20  had  never 
been  construed  to  restrict  state 
commissions  from  requiring  carriers  to 
keep  additional  records  for  purposes  of 
intrastate  ratemaking  and  court 
decisions  in  analogous  contexts  did  not 
adopt  an  expansive  interpretation  of 
that  provision,  the  i^enactment  of  Uiat 
language  should  not  be  interpreted  to 
restrict  state  commissions  from  keeping 
such  additional  records  in  the  absence 
of  clear  evidence  that  the  1934  Congress 
intended  to  produce  that  result  AT&T 
and  GTE  woidd  infer  such  an  intent 
from  that  Congress  failure  to  enact  a 
proposed  subsection  220(j)  that  would 
have  provided: 

Nothing  in  this  section  (1)  limit  the  power 
of  a  State  commission  to  prescribe,  for  the 
purposes  of  the  exercise  of  its  jurisdiction 
with  respect  to  any  carrier,  the  percentage 
rate  of  depreciation  to  be  charged  to  any 
class  of  property  of  such  carrier,  or  the 
composite  depreciation  rate,  for  the  purpose 
of  determining  charges,  accoiuits,  records,  or 
practices: 

(2)  relieve  any  carrier  from  keeping  any 
accounts,  records,  or  memoranda  which  may 
be  required  to  be  kept  by  any  State 
commission  in  pursuance  of  authority  granted 
under  State  Law." 

22.  This  version  of  section  220(j) 
passed  the  House  but  was  eliminated 
from  the  Senate  bill.  The  revised  Senate 
version  of  section  220(j)  provided 
instead: 

The  Commission  shall  investigate  and 
report  to  the  Congress  whether  in  its  opinion 
legislation  is  desirable  (1)  authorizing  the 
Commission  to  except  the  carriers  of  any 
particular  class  or  classes  in  any  State  from 
any  of  the  requirements  under  this  section  in 
cases  where  such  carriers  are  subject  to  State 
commission  regtilation  with  respect  to 
matters  to  which  this  section  relates:  and  (2) 
permitting  the  State  commissions,  in 
pursuance  of  authority  granted  under  State 
Law,  to  prescribe  their  own  percentage  rates 
of  depreciation  or  systems  of  accounts, 
records,  or  memoranda  to  be  kept  by 
carriers. " 

23.  The  Conference  Committee  drafted 
a  compromise  that  retained  the  House 
version  of  subsection  220(h)  and 
substituted  a  new  subsection  220(j]  for 
both  the  House  and  Senate  versions. 
The  Conference  Committee  version  of 
Section  220,  which  was  enacted  without 
further  modification,  also  included  a 

"  S.  2910,  73d  Cong..  2d  Sess.  Section  220(j) 
(February  2a  1934);  H.R.  8301.  73d  Cong.,  2d  Sess. 
Section  220(j)  (February  27. 1934). 

"S.  3285.  73d  Cong.,  2d  Seis.  section  220(j) 
(March  28. 1934). 


subsection  (i)  that  did  not  parallel 
Interstate  Commerce  Act  language. 
Subsections  (h)-(j)  provided: 

(h)  The  Commission  may  classify  carrier 
subject  to  this  Act  and  pre8cril)e  different 
requirements  imder  this  section  for  different 
classes  of  carriers,  and  may,  if  it  deems  such 
action  consistent  with  the  public  interest, 
except  the  carriers  of  any  particular  class  or 
classes  in  any  state  from  any  of  the 
requirements  under  this  section  in  cases 
where  such  carriers  are  subject  to  State 
commission  regulation  with  respect  to 
matters  to  which  this  section  related. 
(Emphasis  added) 

(i)  The  Commission,  before  prescribing  any 
requirements  as  to  accounts,  records,  or 
memoranda,  shall  notify  each  State 
commission  having  jurisdiction  with  respect 
to  any  carrier  involved,  and  shall  give 
reasonable  opportunity  to  each  such 
commission  to  present  its  views  and 
recommendations. 

(j)  The  Commission  shall  investigate  and 
report  to  Congress  as  to  the  need  for 
legislation  to  define  further  or  harmonize  the 
powers  of  the  Commission  and  of  State 
commissions  with  respect  to  matters  to  which 
this  section  relates. 

24.  AT&T  and  GTE  argue  that 
statements  by  witnesses  at  the 
committee  hearings  both  in  favor  of  and 
in  opposition  of  the  original  version  of 
section  220(1)  support  the  position  that 
Congress  intended  in  dropping  this 
provision  to  preempt  the  states  for  all 
purposes.  They  contend  that  statements 
by  witnesses  from  both  sides  were 
premised  on  the  belief  that  absent  a 
provision  similar  to  original  section 
220(j)  the  states  would  be  bound  by 
federal  accoimting  and  dept^ciation 
prescriptions  in  their  local  regulation. 
We  disagree. 

25.  The  record  of  the  Congressional 
hearings  indicates  Uttie  more  than  that 
the  supporters  of  original  section  220(j) 
believed  that  the  provision  was 
desirable  to  resolve  a  previous  unsetUed 
point  of  law  under  the  predecessor 
provision  of  the  Interstate  Commerce 
Act  This  desire  on  the  part  of  the  state 
commissions  to  have  Congress  explicitly 
recognize  the  authority  of  the  states  to 
prescribe  accounts  and  depreciation 
rates  for  local  regulatory  purposes  is 
reflected  in  the  following  statements  of 
].  E.  Benton,  NARUC's  general  solictor 
(emphasis  added). 

,  Section  220,  which  is  the  section  giving  the 
Commission  jurisdiction  to  prescribe 
accounts  and  reports,  also  takes  accotmt  of 
local  conditions  and  safeguards  the  powers 
of  State  commissions  in  the  matters  of 
depreciation  and  of  accoimting  regulations. 
The  State  commissions  are  very  solicitous 
that  the  act  shall  be  so  phrased  that  it  cannot 
be  construed  as  imposing  any  depreciation 
regulation  promulgated  by  the  Federal 
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Commission  upon  the  regulatory  agencies  of 
the  States. 

•  •        *        ♦        • 

Ever  since  the  power  to  fix  depreciation 
rates  was  given  to  the  Interstate  Commerce 
Commission  in  1920,  the  State  commissions 
have  been  apprehensive  that  when  an  order 
finally  came  to  be  fixed  by  a  Federal 
Commission  it  would  be  pointed  to  by  the 
utilities  as  depriving  the  State  commissions 
thereafter  of  going  into  the  question  of 
depreciation  in  rate  cases .  .  . 

*  *         •         •         • 

[W]e  do  not  ask  for  any  particular  form  of 
words,  but  there  should  go  into  the  act  a 
provision  which  makes  it  clear  that  in  the 
administration  of  their  laws  for  the  regulation 
of  rates,  the  State  commissions  shall  have  the 
power  in  rate  cases  to  determine  what 
allowances  shall  be  made  for  depreciation  in 
the  rates  which  are  fixed. 

[T]he  State  Commissions  believe  that  it  is 
not  in  the  public  interest  that  the  act  shall 
contain  a  mandate  to  the  Federal  commission 
to  fix  rates  of  depreciation  unless  //  shall  be 
made  entirely  clear  in  the  act  that  such 
determination  is  for  the  use  of  the  Federal 
commission  only  and  is  not  to  affect  the  State 
commissions  in  their  regulatory  work. 
***** 

That  section  merely  proposes  to  provide,  in 
plain  terms,  that  the  control  of  intrastate 
telephone  business  as  now  exercised  by  the 
States,  shall  continue  to  be  exercised  by  them 
without  interference  by  the  Federal 
Commission.  '* 

26.  Several  witnesses  opposed  original 
section  220(j)  on  the  various  grounds 
that  it  would  aeate  the  possibility  of 
unreasonably  burdening  the  carriers 
with  the  cost  of  multiple  sets  of  books," 
that  it  would  destroy  the  uniform  system 
of  accounts  "  and  that  it  would  create 
conflicts  in  the  exercise  of  federal  and 
state  jurisdiction.** Only  one  opposing 
witness,  however,  specifically  expressed 
the  view  that  the  then-current  law 
prohibited  the  states  from  prescribing 
accounts  and  depreciation  rates  for  their 
own  purposes,  and  this  statement  was 
tentative." 


"Hearings  on  HJl.  8301.  Before  the  Committee  on 
Interstate  and  Foreign  Commerce.  U.S.  Hou..e  of 
Representativeg,  73d  Cong.,  2d  Sess.  (April  la  1934). 
pp.  136-44  (Emphasis  added.):  see  also.  Hearings  on 
S.  2910  Before  the  Committee  on  Interstate 
Commerce,  United  States  Senate,  73  Cong.,  2d  Sess.. 
Pvlarch  »-ia  13-15, 1934)  pp.  17S-84. 

"See^  e.g..  Hearings  on  S.  29ia  p.  96;  and 
Hearings  on  H.R.  8301.  p.  191.  (Statements  of  W.  S. 
Gifford.  President.  AT4T.) 

"  See,  e.g..  Hearings  on  S.  29ia  p.  208;  and 
Hearings  on  H.R.  8301,  p.  98.  (Utters  of  F. 
McManamy,  Commissioner,  ICC) 

"See,  e.g..  Hearings  on  H.R.  8301.  p.  243 
(Statement  of  P.  B.  MacKinnon,  President.  United 
States  Independent  Telephone  Association).  How 
this  version  of  section  220(j)  would  undermine  the 
uniformity  of  the  federal  accounting  system  or  result 
in  conflict  between  federal  and  state  authorities 
was  not  explained. 

"Mr.  Gifford.  [Section  220(j))  throws  the  whole 
uniform  accounting  of  the  telephone  industry  out  of 
line  too,  as  I  see  it  It  would  make  it  necessary  to 


27.  Even  if  all  the  witnesses  who 
testified  concerning  original  section 
220(j]  had  consistently  and  cleariy 
expressed  the  view  that  the  states 
lacked  authority  to  prescribe  additional 
accounts  and  depreciation  rates  absent 
this  provision,  we  could  accord  little 
weight  to  the  statements  given  the 
silence  contained  in  the  Congressional 
reports.  *•  In  striking  the  compromise 
which  became  the  law.  Congress  was 
completely  silent  as  to  its  intent  in 
eliminating  the  House  version  of  section 
2200). 

28.  R  Rep.  No.  1918  describes  the 
Conference  provisions  as  follows  (p.  47): 

Section  220(j)  of  the  Senate  bill  (accounU 
and  depreciation  charges)  authorizes  the 
Commission  to  investigate  and  report  to 
Congress  upon  the  desirability  of  legislation 
authorizing  Ike  Commission  to  except  the 
carriers  of  any  particular  class  or  classes  in 
any  State  from  the  requirements  of  the 
section  and  permitting  State  commissions  to 
prescribe  their  own  percentage  rates  of 
depreciation  and  systems  of  accounts  for 
carriers.  The  House  amendment  (sec.  220(h]] 
specifically  authorizes  the  Commission  to 
except  carriers  of  any  particular  class  or 
classes  in  any  State  and  provides  (in  sea 
2200'])  ti>at  the  section  shall  not  liinit  the 
power  of  the  State  commissions  to  prescribs 
percentage  rates  of  depreciation  or  to  require 
the  keeping  of  accounts. 

29.  At  most  this  legislative  history 
indicates  that  the  1934  Congress  was  not 
sure  whether  reenactment  of  the 


keep  two  sets  of  accounts,  one  for  the  Federal 
Commission  and  one  for  the  State  Commission, 
because  each  Slate  may  provide  for  a  different 
system  of  accounting.  The  States  wfill  require  on* 
system  of  accounting,  and  we  will  also  have  to  keep 
accounts  for  the  Federal  system  of  accounting.  I  do 
not  think  it  is  workable. 
*  •  •  •  • 

Mr.  Mapes.  Do  the  Stales  now  require  you  to  keep 
accounts  of  any  kind? 

Mr.  GiffortL  No.  The  present  law.  the  interstate 
commerce  law,  calls  for  accounts  and  that  controls, 
as  against  the  State  laws, 

Mr.  Mapes.  Exclusively. 

Mr.  Gifford.  Exclusively,  and  has  since  1913, 1 
think,  when  the  act  was  passed.  1  think  the  matter 
ought  to  l>e  given  very  serious  consideration  l>efore 
we  go  into  ^at. 

Hearings  on  H.R.  8301.  pp.  191-92.  (Emphasis 
added). 

"Generally,  statements  made  by  interested 
parties  as  to  the  nature  and  effect  of  a  bill  are 
accorded  to  little  or  no  weight  if  not  incorporated 
into  a  committee  report.  These  statements  are  very 
weak  evidence  that  the  legislature  adopted  the 
assumed  interpretation,  in  view  of  the  possibility 
that  the  committee  believed  the  changes  were 
unnecessary  t>ecau8e  the  assumed  interpretation 
was  erroneous.  See,  Sutherland  Statutory 
Construction.  Section  48.ia  and  cases  cited  therein. 

Similarly,  contrary  to  the  contention  of  ATftT,  the 
mere  existence  of  provisioiu  in  the  Natural  Gas  Act 
15  U.S.CA.  Section  717(g)  and  the  Federal  Power 
Act.  18  U.S.CA.  Section  825(a)  specifically  reserving 
to  the  states  the  right  to  prescribe  additional 
accounting  regulations  does  little  to  assist  its  cause 
in  this  case.  See.  e^g..  Keifer  »  Keifer  v. 
Reconstruction  Finance  Corp„  906  U  A  381  (1938). 


Interstate  Commerce  Act  language 
would  or  would  not  preempt  state 
accounting  and  depreciation  rules  and 
did  not  choose  to  resolve  the  question  at 
that  time.  One  might  infer  that  Congress 
believed  subsection  (g)  did  not  preempt 
inconsistent  state  commission 
accoimting  and  depreciation  practices.  If 
subsection  (g)  produced  that  effect  any 
further  legislation  to  "harmonize"  the 
powers  of  the  regulatory  commissions 
might  be  superfluous. 

30.  The  carriers'  contention  that 
subsection  (i)  demonstrates  that  the  1934 
Congress  believed  it  had  preempted 
State  commission  accoimting  and 
depreciation  rules  is  not  persuasive. 
Congress  imdoubtedly  correctly 
anticipated  that  most  State  commissions 
would  not  choose  to  create  a  complete 
system  of  accounts  and  would  be  vitally 
interested  in  any  rules  developed  by  thi 
Commission.  The  adoption  of  special 
notice  and  consultation  requirements 
does  not  demonstrate  that  Congress 
assumed  all  states  would  be  required  to 
adhere  to  all  federal  accoimting  or 
depreciation  rules. 

31.  Subsections  (hHj)  indicate  that 
the  1934  Congress  wished  to  achieve  as 
much  uniformity  as  possible  without 
coercing  any  state  commission  to  use 
ratemaking  methods  it  found 
unacceptable.  This  Commission  has 
proceeded  in  •  manner  that  is  consistent 
with  that  purpose  for  nearly  four 
decades.  We  have  always  given  special 
consideration  to  the  needs  and  views  of 
state  commissions  in  developing 
accoimting  and  depreciation  rules  and 
most  State  commissions  have  chosen  to 
follow  most  accounting  and  depreciation 
rules  prescribed  by  this  Commission. 
Departures  have  nonetheless  occurred 
from  time  to  time.** 

This  Commission  has  never  attempted 
to  prevent  any  State  commission  from 
departing  from  our  accounting  and 
depreciation  rules.  Indeed  we  have 
expressly  recognized  that  State 
commissions  have  a  right  to  do  so. 


"For  example,  our  Order  on  Reconsideration 
(FCC  79-678,  released  November  6, 1979)  with 
respect  to  our  Docket  21230  decision  adopting 
revised  accounting  rules  for  plant  under 
construction  noted  that  many  states  have  adopted 
different  accounting  procedures  for  plant  under 
construction.  We  expressly  acknowledged  in 
paragraph  9  of  that  order  that  our  decision  would 
not  inhibit  the  discretion  of  the  state  commission*. 
We  said: 

As  our  Final  Order  in  Docket  21230  make  clear, 
we  have  in  no  way  attempted  to  influence,  or 
interfere  with,  the  ratemaking  prerogatives  of  the 
New  York  PSC  or  any  other  state  conunission.  The 
states  remain  free  to  establish  intrastate  rates  on 
whatever  lawful  basis  they  choose.  The  fact  that 
separate  accounting  information  will  have  to  be 
retained  to  accomplish  this  and  the  fact  that  the 
gathering  and  retention  of  this  infonnation  may 
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32.  NARUC  correctly  notes  that  this 
Commission  previously  has  recognized 
that  states  are  not  obligated  to  follow 
F.C.C.  prescribed  accounts  in  intrastate 
ratemaking  proceedings.  Thus,  In  the 
Matter  of  Amendment  of  Part  31, 
Uniform  Systems  of  Accounts  for  Class 
A  and  Class  B  Telephone  Companies,  68 
F.C.C.  2d  902,  906-07  (1978).  we  stated: 

It  should  be  pointed  out  that  we  are  not  in 
any  way  attempting  to  influence  the 
intrastate  ratemaking  decisions  the  several 
state  commissions  may  make  in  this  area.  Of 
course,  they  are  free  to  adopt  the  same 
ratemaking  treatment  for  plant  under 
construction  and  interest  during  construction 
as  we  adopted  in  Docket  19129,  or  they  may 
prefer  to  follow  a  different  treatment.  We  are 
familiar  with  at  least  one  state  that  by  statute 
must  follow  a  different  treatment  We  do  not 
believe,  nor  is  it  intended,  that  the  accounting 
changes  adopted  in  this  proceeding  impinge 
upon  the  ratemaking  prerogatives  of  any 
state  commission.  Further,  as  everyone  is 
aware,  different  treatment  is  already  given  to 
a  number  of  items  for  intrastate  vs.  interstate 
ratemaking  as  weD  as  among  Ae  several 
State  commissions  for  intrastate  ratemaking. 

See  also,  Notice  of  Proposed 
Rulemaking,  in  CC  Docket  No.  79-105,  at 
para.  7;  and  47  CFR  31.01-2(f). 

33.  Telephone  companies  have  rarely 
chaUenged  past  state  commission 
departures  from  accounting  or 
depreciation  rules  prescribed  by  this 
Commission.  Such  challenges  have  not 
been  successful.  Pacific  Telephone  did 
challenge  a  California  Public  Utility 
Commission  rate  order  on  the  grounds 
that  it  was  invalid  because  it  was  based 
upon  depreciation  methods  that 
departed  from  methods  prescribed  by 
this  Commission.  The  California 
Supreme  Court  rejected  that  contention 
in  Pacific  Tel.  and  Tel.  Co.  v.  California. 
401  P.2d  353,  372-73  (1965).  *• 

34.  Thus.  AT&T  and  GTE  are  asking 
us  to  repudiate  nearly  forty  years  of 
administrative  practice  and  applicable 
state  court  precedents  by  adopting  an 
interpretation  of  section  220  that  would 
require  an  unwilling  state  commission  to 
follow  all  accounting  and  depreciation 
methods  prescribed  by  this  Commission. 
A  very  compelling  showing  would  be 
required  to  persuade  us  to  follow  such  a 
course. 

35.  GTE  appears  to  argue  that  the 
existence  of  such  state  accoimting  and 

involve  additional  cost  does  not  in  our  view. 
involve  any  wgnificant  interfqvnce  with  itate 
control  over  intrastate  rates. 

States  have  also  departed  from  accounting 
practices  we  have  prescribed  in  other  situatioaa. 
Florida  requires  full  nomalizatioo  of  taxes,  this 
Commission  does  not  Many  states  have  authorized 
or  required  a  deferral  of  expenses  when  we  do  not. 

"  The  Florida  Public  Service  Commissioo 
concluded  that  it  is  not  required  to  use  depreciation 
methods  preecribed  by  this  Commission.  Southern 
Bell  TelephoitB  and  Telegraph  Co.,  66  PUR  3d  1. 97- 

5s(uae). 


depreciation  departures  woidd  make 
impossible  a  federal  scheme  of 
accounting  and  depreciation 
prescriptions.  Past  departures  have  not 
produced  such  an  effect  If  carriers 
maintain  the  records  we  require  for 
purposes  of  interstate  ratemaking, 
federal  regulation  will  not  be  frusfrated 
if  carriers  maintain  additional  records 
for  other  purposes. 

36.  Unlike  GTE,  AT&T  appears  to 
concede  this  point.  AT&T  argues, 
however,  that  the  sanctioning  of  state 
accounting  and  depreciation  departiu-es 
from  the  prescriptions  contained  in  the 
First  Report  and  Order  would  permit  the 
states  to  burden  the  carriers  with  the 
costs  of  maintaining  multiple  sets  of 
records.  We,  of  course,  are  not  free  to 
preempt  the  states  on  the  theory  that 
they  otherwise  may  impose 
administrative  costs  on  the  carriers  in 
the  course  of  engaging  in  intrastate 
ratemaking. 

37.  Our  analysis  of  section  220  is 
supported  also  by  section  2(b)  of  the 
Act,  47  U^.C  152(b),  which  provides  in 
pertinent  part  that  "nothing  in  this  Act 
shall  be  construed  to  apply  or  to  give  the 
Commission  jurisdiction  with  respect  to 
(1)  charges  *  *  *  for  or  in  connection 
with  intrastate  communication  service 
by  wire  or  radio  of  any  carrier  *  •  *" 
Section  2(b)  does  not  prohibit 
preemption  of  state  regulatory  actions 
that  might  interfere  with  or  tend  to 
frustrate  policies  or  rules  we  have 
adopted  to  carry  out  statutory  objectives 
with  respect  to  interstate  and  foreign 
communications.  North  Carolina 
Utilities  Commission  v.  FCC,  552  F.2d 
1036  (4th  Cir.  1977),  cert,  denied  A34  U.S. 
874<1977)  (hereinafter  cited  as  NCUC 
II];  North  Carolina  Utilities  Commission 
V.  FCC,  537  F.2d  787  (4th  Cfr.  1976).  cert 
denied  429  U.S.  1027  (1976);  Puerto  Rico 
Telephone  Co.  v.  FCC,  553  P.  2d  094  (Ist 
Cir.  1977);  People  of  California  v.  FCC, 
185  U.S.  App.  D.C.  217.  567  F.2d  282 
(1966),  cert,  denied  325  U.S.  837  (1966). 
But  where  state  regulation  is 
reconcilable  with  federal  policies  or 
rules,  there  is  no  occasion  for  us  to 
override  state  agency  actions  in 
furtherance  of  legitimate  state 
regulatory  objectives.  Section  2(b) 
makes  clear  that  Congress  did  not 
intend  this  Commission  to  foreclose 
state  ratemaking  actions  unless  those 
actions  imperiled  "Important  Interests  of 
national  communications  policy  *  *  *." 
NCUC  11.  552  F.  2d  at  1047.  We  have 
found  in  this  instance  that  federal 
regulation  will  not  be  frustrated  if 
carriers  maintain  additional  records  for 
intrastate  ratemaking  purposes. 


Ordering  Clauses 

38.  Accordingly,  it  is  hereby  ordered 
that  the  petition  for  clarification  of  the 
National  Association  of  Regulatory 
Utility  Commissioners,  filed  April  30, 
1981,  is  granted  to  the  extent  reflected 
herein. 

39.  It  is  further  ordered  that  the 
petition  for  reconsideration  of  the 
People  of  the  State  of  California  and  the 
Pubhc  Utilities  Commission  of  the  State 
of  California,  filed  April  30, 1981,  is 
dismissed  as  moot 

40.  It  is  further  ordered  that  the 
Secretary  of  the  Federal 
Commtmications  Commission  shall 
cause  this  Memorandum  Opinion  and 
Order  to  be  published  in  the  Federal 
Register  and  in  the  Federal 
Communications  Reports. 

41.  It  is  further  ordered  that  the 
Secretary  shall  cause  to  be  served  on 
each  party  of  record  in  CC  Docket  No. 
79-105  and  each  state  commission 
having  jurisdiction  over  intrastate 
commimication  service  a  copy  of  this 
Memorandum  Opinion  and  Order. 

Federal  Communications  Commission." 
Willkm  J.  Tiicarico, 

Secretary. 
April  1. 1982. 

Joint  Dissenting  Statement  of  Commissioners 
Joseph  R.  Fogarty  and  Anne  P.  Jones 

In  Re:  Expensing  of  Station  Connections  (CC 
Docket  No.  79-105)— Petitions  for 
Qarification  and  ReconsideratioiL 

We  dissent  from  today's  majority  decision 
that  the  First  Report  and  Order  in  this 
proceeding  does  not  preempt  State  regulators 
from  imposing  accounting  and  depreciation 
rules  for  inside  wiring  which  are  inconsistent 
with  those  prescribed  by  thia  Commission. 

In  its  First  Report  and  Order  the 
Commission  required  that  account  232  of  the 
Uniform  System  of  Accounts  be  separated 
into  two  subclasses,  "Station  Connections- 
inside  wiring"  and  "Station  Connections- 
Other".  We  further  required  that  the  existing 
investment  in  Station  Connections-inside 
wiring  he  amortized  over  a  period  of  ten 
years,  n^ich  represents  an  accelerated 
depreciation  in  contrast  to  past  practices,  and 
that  all  new  investment  for  inside  wiring  be 
expensed  rather  than  capitalized. 

Because  we  wished  to  amehorate  the  effect 
such  an  expensing  plan  cotild  have  upon 
local  rates,  the  Commission  required  that 
expensing  take  place  over  a  four-year  period. 
In  discussing  this  phase-in  approach,  the 
Commission  stated  that  ".  .  .  we  want  to 
allow  all  carriers  and  state  regulatory 
agencies  as  much  flexibility  as  possible  in 
shifting  from  capitalization  to  expensing. 
Hence,  for  those  carriers  who  feel  that  a 
flash-cut  approach  will  not  be  too  disruptive 
to  their  operations  and  vAo  gain  state 


"  See  attached  (oint  dissenting  statement  of 
Commissioners  foseph  R.  Pogarty  and  Anne  P. 
Jones. 
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regulatory  approval,  we  will  allow  them  to 
use  a  flash-cut  approach".  •  It  is  clear  from 
this  discussion  that  the  Commission  intended 
its  decision  to  be  binding  upon  the  States. 
Since  only  approximately  one-quarter  of 
inside  wiring  costs  are  apportioned  to  the 
interstate  ftirisdiction,  a  phase-in  which 
embraced  only  these  costs  would  result  in 
about  6V*,  12  Vi.  18y4  and  25  percent  of  all 
new  inside  wiring  costs  being  expensed 
instead  of  capitalized  in  each  of  the  four 
years  respectively.  Surely  this  is  not  what  the 
Commission  intended.  It  would  be 
nonsensical  to  order  such  a  time-and 
resource-consuming  process  to  achieve  only 
such  a  limited  effect 

We  also  intended  the  decision  in  our  First 
Report  and  Order  to  be  binding  upon  the 
States  for  the  sound  policy  reason  that 
telephone  operating  companies  need  to 
obtain  a  more  rapid  recovery  of  capital  in 
order  to  modernize  their  plant  to  meet 
consumer  needs  and  increased  competition  in 
the  future. 

Further,  the  FCC  may  ultimately  order  the 
complete  detarifflng  and  deregulation  of 
inside  wiring.  The  Commission  anticipated 
this  possibility  in  the  First  Report  and  Order 
when  we  said: 

"*  *  *  we  believe  that  the  final  answer 
rests  not  with  accounting  changes  but  rather 
with  the  ultimate  deregulation  of  this  activity. 
This  is  nothing  more  than  a  logical  extension 
of  the  recommendations  made  by  parties,  our 
decision  in  Docket  20828  and  our  overall 
regulatory  scheme  to  introduce  competition 
whenever  technological  and  economic 
circumstances  are  conducive  to  such  a 
change."* 

As  the  Commission  has  seen  in  the 
deregnlation  of  customer  premises 
equipment  asset  valuation  is  a  very  difficult 
problem.  If  inside  wiring  is  similariy 
deregulated,  asset  valuation  will  be  made 
more  difficult  if  this  account  is  not  capped. 
Furthermore,  if  there  are  two  sets  of 
accounting  books  required  (one  Federal  and 
one  State),  any  eventual  detariffing  of  the 
inside  wiring  account  will  be  made  all  the 
more  difficult  since  inside  wiring  must  be 
deregulated  in  toto  or  not  deregulated  at  all 
(unless  the  Commission  contemplates 
deregulating  only  the  first  one-fourth  of  the 
length  of  the  wire  between  the  protector 
block  and  the  wall  outlet 

Disregarding  these  important 
considerations  of  Federal  policy,  the  majority 
has  decided  that  the  Commission  did  not 
intend  to  preempt  inconsistent  State 
accounting  and  ratemaking  practices  and 
procedures  with  respect  to  the  Station 
Connections-inside  wiring  account  At  the 
same  time,  the  majority  allows  that  the 
Federal  Communications  Act — and,  in 
particular,  section  2(b)  thereof-— "does  not 
prohibit  preemption  of  state  regulatory 
actions  that  might  interfere  with  or  tend  to 
frustrate  policies  or  rules  we  have  adopted  to 
carry  oui  statutory  objectives  with  respect  to 
interatate  and  foreign  communications."* 


*  First  Report  and  Order.  85  FCC  2d  818, 829 
(Emphasis  added). 
'Ibid.B27. 
'MOMX  pura.  37  (Qtations  omitted). 


The  continued  capitalization  of  inside 
wiring  by  State  regiilatory  authorities  will  in 
fact  imperil  and  fiiistrate  "important  interests 

of  national  communications  policy  •*•••< 

enhanced  capital  recovery  and  the  effective 
implementation  of  any  ultimate  FCC  decision 
on  ordering  the  detariffing  and  deregulation 
of  inside  wiring  *. 

We  would  not — and  the  majority  should 
not — "defer  to  the  States"  on  critical  capital 
recovery  issues  affecting  the  continued 
viability  and  competitiveness  of  our  Nation's 
telephone  industry  in  providing  increasingly 
essential  interstate,  as  well  as  intrastate, 
facilities  and  services.  This  Commission  has 
thrust  the  telephone  industry  into  the  brave 
new  world  of  telecommunications 
competition  and  in  doing  so  has  overridden 
the  strenuous  and  in  many  cases  intransigent 
objections  of  many  State  commissions.  It  is 
therefore  oddly  inappropriate  for  this  same 
Commission  now  to  be  so  reticent  about 
preempting  the  State  jurisdictions  from 
denying  the  industry  the  capital  recovery 
necessary  for  its  full  and  fair  participation  in 
this  new  competitive  world.  Here,  the 
Commission  curiously  appears  to  have  lost 
the  courage  of  its  pro-competitive 
convictions. 

Because  the  majority's  decision  is 
inconsistent  with  the  clear  preemptive  thrust 
and  intent  of  the  Commission's  First  Report 
and  Order  in  this  proceeding  and,  further, 
fails  to  recognize  and  support  the  integrity  of 
our  pro-competitive  policies,  we  dissent 
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47CFRPart95 
[FCC  82-177] 

Citizens  Radio  Service;  Requirements 
That  Licensees  In  the  Personal  Radio 
Services  Possess  Current  Copies  of 
the  Rules 

agency:  Federal  Communications 

Conunission. 

action;  Final  rule. 

SUMMARY:  This  document  amends  Part 
95  of  the  Commission's  Rules  for  the 
Persona]  Radio  Services  to  eliminate  the 
requirements  that  licensees  maintain  a 
current  copy  of  the  Rules.  The 
Commission  is  eliminating  these 
regulations  because  they  are 
burdensome  to  the  large  number  of 
licensees  in  the  Personal  Radio  Services. 
date:  Effective  May  6, 1982. 
ADDRESS:  Federal  Communications 
Commission.  Washington,  D.C  20554. 

'North  Carolina  Utilitie$  Commistion  v.  PCC  552 
F.  2d  1036, 1047  (4th  Or.  1977),  oeit  denied  434  VS. 
874  (1977). 

'Several  State  cnmmiuions  have  already  acted 
to  deny  tb«  appbcation  of  FCC  policy  on  Inside 
wiring  and  related  depreciation  at  the  State  level 
and  others  appear  to  be  in  the  process  of  following 
•uil  Alabama  (Sept  4, 1981).  Nebraska  (Sept  1, 
1981).  South  Dakota  (Feb.  Z,  1982).  and  Misaouri 
(tkrv.  27, 1981)  have  disapproved  carrier  fihngi 
seeking  the  expensing  of  inside  wiring. 


FOR  FURTHER  INFORMATION  CONTACT 

Teresa  C  Sutter,  Private  Radio  Bureau. 
Washington.  D.C  20554,  (202)  632-4964. 

SUPPLEMENTARY  INFORMATION: 
list  of  Subjects  in  47  CFR  Part  95 

Radio. 

In  the  matter  of  amendment  of  Part  95 
of  the  Commission's  Rules  to  delete 
requirements  that  licensees  in  the 
Personal  Radio  Services  possess  current 
copies  of  the  Rules. 

Adopted:  April  14, 1962. 
Released:  April  22, 1962. 

1.  In  an  effort  to  eliminate  rules  which 
are  not-essential  to  the  administration  of 
the  personal  radio  services,  the 
Commission  has  imder  consideration 
amendment  of  {  95.105  of  the  General 
Mobile  Radio  Service  rules.  SS  95.233 
and  95.240(b)  of  the  Radio  Control  Radio 
Service  rules  and  f  95.401  of  the  Citizens 
Band  Radio  Service  Rides  (CB  Rule  36 
and  44(a)(5)).  Those  rule  sections, 
contained  in  Part  95,  Subparts  A.  C  and 
D.  respectively,  require  licensees  to 
maintain  a  current  copy  of  the  Rules  as 
part  of  their  station  records.  The 
Commission  finds  this  requirement  to  be 
unnecessarily  burdensome  to  the  large 
number  of  individual  licensees  in  these 
services.  Therefore,  this  Order  will 
delete  from  Part  95  those  rules  v/bidi 
require  personal  radio  services  licensees 
to  maintain  a  current  copy  of  the  ndes. 
Licensees  are  still  required  to  comply 
with  the  applicable  personal  radio 
service  rules. 

2.  Since  the  amendment  ordered 
herein  is  non-substantive  in  nature,  the 
notice  and  comment  provisions  of 
section  553fb)  of  the  Administrative 
Procedure  Act  are  not  applicable. 

3.  Accordingly,  it  is  ordered,  effective 
May  6. 1982.  that  Part  95  of  the 
Commission's  Rules  is  AMENDED  as 
shown  in  the  Appendix  attached  hereto. 
Authority  for  tUs  action  is  foimd  in 
sections  4(i)  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended. 

4.  For  information  concerning  this  nde 
change,  contact  Teresa  C  Sutter.  (202) 
632-4964. 

(Sees.  4, 303. 48  Stat,  as  amended,  1066, 1062; 

47  U.S.C  154,  303) 

Federal  Communications  Commission. 

WUBaiBl.-rticaiioo. 

Secretary. 

AppendSx 

PART  99-CmZENS  RADIO  SERVICE 

Part  85  of  Chapter  I  of  Title  47  of  the 
Cod*  of  Federal  Regulations  is  amended 
as  follows: 
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§95.10S    [fteMTVtd] 

1.  Section  95.105  of  the  General 
Mobile  Radio  Service  Rules  is  removed 
in  its  entirety,  and  that  section  is 
marked  "Reserved".  As  amended, 

§  95.105  reads: 

§95.233    (R/C  Rule  33)  [Reserved] 

2.  Section  95.233  (R/C  Rule  33)  of  the 
Radio  Control  Radio  Service  Rules  is 
removed  in  its  entirety,  and  that  section 
is  marked  "Reserved".  As  amended, 

§  95.233  (R/C  Rule  33)  reads: 

§95.240    [Amendedl 

3.  Paragraph  (b)  of  S  95.240  (R/C  Rule 
40)  of  the  Radio  Control  Radio  Service 
Rules  is  removed  in  its  entirety,  and 
paragraphs  (c),  (d),  (e),  and  (f)  are 
redesignated  as  (b),  (c),  (d)  and  (e). 

§95.401    CB  Rule  36  [RMWved] 

4.  CB  Rule  36  of  {  95.401  of  the 
Citizens  Band  Radio  Service  Rules  is 
removed  in  its  entirety.  CB  Rule  36  is 
marked  "Reserved".  As  amended,  CB 
Rule  36  reads: 

CB  Rule  36  [Reserved] 

§95.401    [Amendedl 

5.  Subparagraph  (a)(5)  of  5  95.401  (CB 
Rule  44)  of  the  Citizens  Band  Radio 
Service  Rules  is  removed  in  its  entirety, 
and  subparagraphs  (6)  and  (7)  are 
redesignated  as  (5)  and  (6). 

[FK  Doc  82-12234  nisd  S-4-a2;  K-IS  «n| 
BIUJNQ  COOE  cria-ovM 

47CFRPart97 
[FCC  82-1761 

Amateur  Radio  Servic*;  Novice 
LicenM  Exams 

agency:  Federal  Communications 

Commission. 

action:  Fmal  rule. 

summary:  This  document  amends  the 
Amateur  Rules  to  extend  the  deadline 
for  return  of  Novice  license  exams  from 


30  to  60  days.  The  Commission  is 

extending  the  deadline  to  compensate 

for  postal  delays. 

dates:  Effective  May  6. 1982. 

ADDRESS:  Federal  Communications 

Commission,  Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT. 

Teresa  C.  Sutter,  Private  Radio  Bureau, 

Washingtoa  DC  20554,  (202)  632-^964— 

Room  5218. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  97 

Radio. 

In  the  matter  of  amendment  of 
§  97.28(b)(3)  of  the  Commission's 
Amateur  Radio  Service  Rules. 

Adopted:  April  14, 1982. 
Released  April  22, 1982. 

1.  The  Commission's  Rules  set  forth 
the  procedures  to  be  followed  with 
respect  to  written  exam  papers  for  the 
Novice  Class  operator  license  in  the 
Amateur  Radio  Service.  Section 
97.28(b)(3)  of  the  Amateur  Radio  Service 
Rules  currratly  requires  that  the  papers, 
either  completed  or  unopened  in  the 
event  the  examination  is  not  given,  shall 
be  returned  by  the  examiner  to  the 
Commission  no  later  than  30  days  after 
the  date  the  Commission  mailed  the 
exam  papers. 

2.  The  requirement  that  the  exam 
papers  be  returned  within  a  30-day 
period  was  established  to  facilitate 
Commission  record  keeping  and  to 
control  the  dissemination  of  the 
Commission's  examination  materials. 
While  the  actual  length  of  the  return 
period  is  not  considered  to  be  a  critical 
factor,  due  to  postal  delays  it  appears 
that  the  30-day  deadline  has  placed  a 
burden  on  examiners  and  on  the 
Commission's  licensing  staff  as  well. 

3.  In  order  to  lessen  that  burden,  while 
at  the  same  time  insuring  that  the  exam 
papers  are  returned,  the  Commission  is 
amending  §  97.28(b)(3)  to  extend  the 
return  period  from  30  to  60  days. 


4.  Since  the  amendment  ordered 
herein  is  procedural  in  nature,  the  notice 
and  comment  provisions  of  section 
553(b]  of  the  Administrative  Procedure 
Act  are  not  applicable. 

5.  Accordingly,  it  is  ordered,  effective 
May  6, 1982,  that  Part  97  of  the 
Commission's  Rules  is  amended  as 
shown  in  the  Appendix  attached  hereto. 
Authority  for  this  action  is  found  in 
sections  4(i)  and  303  of  the 
Commimications  Act  of  1934,  as 
amended. 

6.  For  information  on  this  rule  change, 
contact  Teresa  C  Sutter,  (202)  632-4964. 

(Sees.  4,  303, 48  stat.,  as  amended,  1066, 1062; 

47  U.S.C  154,  303.) 

Federal  Communications  Commission. 

William  ].  Tricarioo, 

Secretary. 

Appendix 

PART  97— AMATEUR  RADIO  SERVICE 

Part  97,  Amateur  Radio  Service  Rules, 
is  amended,  as  follows:  Subparagraph 
(b)(3)  of  S  97.28  is  revised  to  read  as 
follows: 

§  97.28    Manner  of  conducting 
examinations. 


(b)  •  *  • 

(1)  •  *  * 

(3)  The  examination  papers,  either 
completed  or  unopened  in  the  event  the 
examination  is  not  taken,  shall  be 
returned  by  the  volunteer  examiner  to 
the  Commission's  office  in  Gettysburg, 
Pa.,  no  later  than  60  days  after  the  date 
the  papers  are  mailed  by  the 
Commission  (the  date  of  mailing  is 
normally  stamped  by  the  Commission 
on  the  outside  of  the  examination 
envelope). 
*        •        •        *        • 

[FR  Doc  82-12233  FUed  S-4-82:  8:4S  am) 
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Proposed  Rules 


Federal  Re^ster 
VoL  47.  No.  87 
Wednesday,  May  5.  1882 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mle 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 


>ART|yil 


Office  of  Conservation  and  Renewable 
Energy 

10  CFR  Part  430 


[Docket  No.  CAS-RM-78-110I 

Energy  Conservation  Program  for 
Consumer  Products;  Cancellation  of 
Public  Hearing 

agency:  Office  of  Conservation  and 
Renewabk  Energy.  DOE. 

ACTION:  Cancellation  of  public  hearing. 

SUMMART.  The  Department  of  Energy  is 
announcing  cancellation  of  the  public 
hearing  regarding  energy  efficiency 
standards  for  appliances  scheduled  for 
May  11  and  12. 1982.  in  Chicago.  Illinois, 
and  the  proposed  rescheduling  of  this 
hearing  at  a  date,  time  and  place  to  be 
determined. 

ADDRESSES:  Requests  for  rescheduling 
the  Chicago,  Dlinois,  public  hearing  are 
to  be  submitted  to:  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Office  of  Hearings 
and  Dockets,  Energy  Efficiency  Program 
for  Consumer  Product,  Docket  No.  CAS- 
RM-78-110,  Mail  Station  6B-025,  Room 
5F-078,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  D.C.  20585,  (202)  252-9319. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  McCabe.  U.S.  Department  of 
Energy,  Office  of  Conservation  and 
Renewable  Energy,  Office  of  Building 
Energy  Research  and  Development, 
Test  and  Evaluation  Branch,  Mail 
StaUon  CE-113,  Room  GH-068, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  D.C.  20585. 
(202)  252-9127. 

Eugene  Margolis.  Esq.,  U.S.  Department 


of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-33.  Room  6B-128. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC.  20585, 
(202)  252-95ia 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Energy  Policy  and  Conservation 
Act,  as  emiended  by  the  National  Energy 
Conservation  Pohcy  Act.  requires  that 
the  Department  of  Energy  prescribe  an 
energy  efficiency  standard  for  each  of 
certain  major  household  appliances, 
unless  it  determines,  by  rule,  that  a 
standard  will  not  result  in  significant 
conservation  of  energy,  is  not 
technologically  feasible,  or  is  not 
economically  justified. 

On  April  2. 1982.  (47  FR  14424),  the 
Department  of  Energy  (DOE)  published 
a  proposed  rule  regarding  energy 
efficiency  standards  for  refrigerators 
and  refrigerator-freezers,  clothes  dryers, 
water  heaters,  room  air  conditioners, 
kitchen  ranges,  and  ovens,  central  air 
conditioners  and  furnaces.  In  this 
proposed  rule.  DOE  gave  notice  that 
public  hearings  would  be  held  in 
Chicago,  Illinois,  on  May  11  and  12. 
1982,  and  in  Washington.  D.C,  on  May 
18-21. 1982.  Interested  parties  were 
given  until  4:00  p.m^  April  2a  1982,  to 
submit  requests  to  speak  at  Chicago, 
Illinois.  Two  requests  to  speak  were 
received  after  the  deadline.  Since  each 
requester  has  agreed  to  speak  at  the 
hearing  to  be  held  in  Washington,  D.C, 
the  hearing  scheduled  for  May  11  and 
12, 1982,  in  Chicago,  Illinois,  is  hereby 
cancelled. 

However,  in  order  to  give  interested 
persons  the  fullest  opportunity  to 
participate  in  the  rulemaking  process, 
the  DOE  is  willing  to  consider  the 
rescheduUng  of  these  cancelled 
hearings.  Persons  requesting  the 
Chicago,  Illinois,  hearing  be  rescheduled 
should  submit  this  request  to  the 
address  indicated  at  the  beginning  of  the 
notice. 

Issued  in  Washington,  D.C,  April  28,  t982. 
losaph  |.  TribUe, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

|FR  Doc.  82-12131  FUed  S-t-aZ:  8:4S  am| 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Ch.  H 

Requirements  for  Cfiain  Saws  and 
Their  Components  and  Their 
Replacement  Parte;  Advance  Notice  of 
Proposed  Rulemaking 

AGENCY:  Consumer  Product  Safety 
Commission. 

action:  Advance  notice  of  proposed 
rulemaking. 


SUMMARY:  Based  on  available  data,  the 
Commission  preliminarily  believes  that 
certain  chain  saws  and  their 
components  and  replacement  parts 
present  an  jmreasonable  risk  of  injnry  to 
consumers  frt)m  kickback.  Kickback 
occurs  when  the  moving  chain  at  the  tip 
of  the  guide  bar  contacts  an  object  or 
when  the  moving  chain  is  pinched  in  the 
cut.  leading  to  the  operator  being  struck 
by  the  moving  chaiiL  While  this  notice 
commences  a  proceeding  to  regulate  the 
chain  saw  products,  the  Commission 
also  discusses  alternative  ways  to 
address  the  risk,  including  by  a 
voluntary  standard,  and  solicits  public 
comments  on  those  alternatives.  Finally, 
the  Commission  in  this  notice 
specifically  invites  any  person  to  submit 

(1)  an  existing  standard  that  addresses 
the  chain  saw  product  kickback  risk  or 

(2)  a  statement  of  intention  to  develop 
such  a  standard,  along  with  a  plan  to  do 
so. 

date:  Comments  and  submissions  are 

due  no  later  than  July  6, 1982. 
Address:  Comments  and  submissions 
should  be  sent,  preferably  in  five  copies, 
to  Office  of  the  Secretary,  Consumer 
Product  Safety  Coimnission, 
Washington.  D.C  20207. 

FOR  further  information  CONTACT 

Mr.  Carl  Blechschmidt  Office  of 
Program  Management,  Consumer 
Product  Safety  Commission, 
Washington,  D.C  20207;  telephone  (301) 
492-6554. 

supplementary  information: 

A.  Background 

The  Conmiission  has  been  considering 
for  a  number  of  years  the  risk  presented 
to  consumers  by  kickback  of  chain 
saws.  After  evaluating  that  risk 
preliminarily,  the  Commission  issued  a 
notice  of  proceeding  to  develop  a 
proposed  consumer  product  safety 


19370  Federal  Register  /  Vol.  47,  No.  87  /  Wednesday,  May  5,  1982  /  Proposed  Rules 


standard  in  May  1981.  46  FR  26262  (May 
11. 1981). 

Before  and  since  the  notice  of 
proceeding,  the  chain  saw  industry  has 
worked  on  a  voluntary  safety  standard 
to  address  the  kickback  risk,  under  the 
leadership  of  the  Chain  Saw 
Manufacturers  Association  (CSMA). 
The  Commission  staff  has  worked  with 
this  CSMA  voluntary  standard  effort 
and  monitored  its  progress.  In  addition, 
the  staff  independently  has  developed 
technical  data  for  chain  saw  products. 

In  December  1981  CSMA  submitted  a 
voluntary  standard  to  the  Commission 
and  to  the  American  National  Standards 
Institute  (ANSI).  ANSI  is  now  reviewing 
the  CSMA  standard  for  consideration  as 
an  amendment  to  its  own  chain  saw 
voluntary  standard.  The  Commission 
has  directed  its  staff  to  participate  in 
that  review  process.  In  addition,  the 
Commission  staff  has  evaluated  the 
CSMA  standard  preliminarily  and  found 
that  it  might,  with  modifications,  prove 
effective  in  reducing  kickback  injuries. 

By  issuing  this  advance  notice  of 
proposed  niJemaking,  the  Commission  is 
initiating  the  three-stage  rulemaking 
process  that  is  now  required  by  recent 
amendments  to  the  Consiuner  Product 
Safety  Act.  15  U.S.C.  2056.  as  amended 
in  August  1981  (Pub.  L  97-35).  This 
advance  notice  for  chain  saws, 
therefore,  supersedes  the  notice  of 
proceeding  issued  in  May  1981  and  that 
notice  is  hereby  withdrawn. 

Throughout  the  discussion  below 
there  are  citations  to  documents  in  the 
record  of  this  regulatory  proceeding.  The 
citations  are  numbers  placed  in 
parentheses,  and  they  refer  to  the 
numbered  documents  listed  at  the  end  of 
this  notice.  All  Usted  documents  are 
available  from  the  Office  of  the 
Secretary. 

B.  The  product 

A  chain  saw  is  a  common  type  of 
power  saw.  It  consists  of  a  number  of 
cutting  elements  linked  into  a  chain  that 
is  driven  around  the  outer  edge  of  a 
guide  bar  by  a  powerhead,  and  it 
incorporates  a  gasoline  engine  or 
electric  motor. 

Chain  saws  and  their  components  and 
their  replacement  parts  are  all  included 
writhin  the  scope  of  this  advance  notice. 
The  reason  for  this^s  that  the 
Commission  may  decide  to  regulate 
certain  components  or  aftermarket 
replacement  parts  of  chain  saws,  such 
as  the  chains,  as  well  as  the  saws 
themselves.  For  convenience,  however, 
"chain  saws"  or  "chain  saw  products" 
will  be  used  throughout  this  notice  to 
refer  to  the  saws,  components,  and 
replacement  parts. 


The  Commission  staff  has  estimated 
that  about  18-20  million  chain  saws  are 
in  use  in  1982  [1).  The  Commission 
knows  of  about  ten  major  chain  saw 
manufacturers  with  production  facilities 
in  the  United  States,  and  about  16-18 
companies  that  import  saws  from 
outside  the  country  (/).  In  1981.  the  five 
largest  manufacturers  of  gasoline- 
powered  saws  accounted  for  over  80 
percent  of  that  type  sold,  and  the  four 
largest  manufacturers  of  electric  saws 
accounted  for  80  percent  of  that  type 
sold  [1).  The  Conunission's  staff  has 
estimated  that  15  percent  of  chain  saws 
in  use  are  electrically-powered  and 
that  the  remainder  are  gasoline-powered 
[2). 

The  average  life  of  chain  saws  in 
consumer  use  is  believed  to  be  about  six 
years  [2],  and  a  major  manufacturer  has 
estimated  that  one  in  every  5.5 
households  in  the  United  States  owns  a 
chain  saw  (J).  Approximately  ten  to 
fifteen  percent  of  chain  saws  are  sold 
for  commercial  purposes,  but  consumer 
use  predominates  in  any  particular 
category  of  chain  saws  with  engine 
displacements  of  3.8  cubic  inches  or  less 
[4).  It  is  possible  that  chain  saws  with 
greater  engine  displacement  than  3.8 
cubic  inches  would  not  be  within  the 
scope  of  a  mandatory  standard. 

In  1980  the  Commission  asked  nine 
companies  in  the  chain  saw  industry  for 
certain  production  and  marketing 
information  about  the  product  Four 
companies  supplied  information 
voluntarily  and  five  companies  did  not 
The  Commission  has  recently  decided  to 
issue  special  orders  to  the  five  latter 
companies  to  obtain  the  information. 
During  the  course  of  the  rulemaking 
proceeding  commenced  by  this  advance 
notice,  the  Commission  will  be  making 
evaluations  and  findings  about  chain 
saw  products  on  the  market,  the 
kickback  risk  they  present,  and  the  costs 
and  benefits  of  vtuious  regulatory 
alternatives.  The  Commission  will  use 
the  information  sought  by  the  special 
orders  during  the  rulemaking  process. 

C.  Risk  of  injury 

The  Commission  knows  of  86  deaths 
related  to  chain  saws  for  the  years  from 
1976  through  1980  (reports  for  1980  are 
still  being  received)  (5).  Twenty-two  of 
these  deaths  were  reported  as  involving 
kickback,  and  another  23  deaths  were 
probably  caused  by  the  same  hazard  (5). 

During  1981,  an  estimated  123,000 
people  required  medical  attention  from 
injuries  associated  with  chain  saws  [6]. 
This  includes  injuries  treated  in  hospital 
emergency  rooms  and  those  treated  in 
doctors'  offices.  The  estimated  number 
of  injuries  involving  chain  saws  almost 
doubled  between  1976  and  1981  [6). 


Based  on  1978  data.  23,  percent  of  the 
reported  injuries  were  believed  to  be 
associated  with  kickbacks  (7) 

Kickback  is  the  sudden  and 
potentially  violent  rearward  and/or 
upward  movement  of  the  chain  saw.  It 
can  be  caused  by  interference  with  the 
movement  of  the  chain,  and  it  can 
propel  the  moving  saw  chain  into 
contact  with  the  operator.  Sudden 
interference  with  the  movement  of  the 
chain  can  be  caused  by  the  chain 
striking  the  wood  or  other  object  on  the 
top  quadrant  of  the  tip  of  the  chain  guide 
bar  (nose  tip  kickback)  or  by  the  chain 
on  the  top  of  the  bar  binding  in  the  cut 
or  hitting  an  obstruction  in  the  wood 
(pinch  kickback). 

The  interference  with  the  movement 
of  the  chain  transfers  the  energy  that  is 
driving  the  chain  into  a  movement  of  the 
entire  saw,  causing  the  saw  (in  the  case 
of  nose  tip  kickback)  to  move  back  and/ 
or  up  so  far  and  so  fast  that  the  operator 
may  be  struck  by  the  moving  chain,  in 
the  face,  neck,  or  throat  area.  The  great 
majority  of  kickback  incidents  are 
believed  to  be  the  "nose  tip"  type, 
caused  by  a  tendency  for  parts  of  the 
chain  to  catch  or  "hang  up"  in  the  wood 
as  the  links  travel  around  the  radius  at 
the  end  of  the  bar. 

D.  Alternatives  for  addressing  risk 

An  advance  notice  of  proposed 
rulemaking  is  the  first  step  of  a 
rulemaking  proceeding  that  could  lead 
to  a  mandatory  safety  standetrd  for 
chain  saws.  The  second  step  is  the 
issuance  of  a  proposed  rule,  and  the 
third  step  is  the  issuance  of  a  final  rule. 
If  the  Commission  decides  to  proceed 
with  a  mandatory  standard,  its  staff 
could  develop  a  proposed  rule  for  public 
comment  Instead,  a  mandatory 
standard  could  result  from  the  proposal 
of  an  existing  standard,  followed  by 
public  comment.  In  either  case,  the 
Commission  would  proceed  with  a 
proposed  and  a  final  rule,  under  the 
second  and  third  rulemaking  steps. 

However,  the  Commission  may  not 
reach  the  second  and  third  steps.  In 
accordance  with  the  Consumer  Product 
Safety  Act  and  with  its  own  policies,  the 
Conunission  will  not  issue  a  mandatory 
regulation  imless  the  alternative 
approaches  for  addressing  the 
unreasonable  risk  of  injury  presented  by 
chain  saws  are  not  adequate.  U  the 
Commission  determines  that  an 
alternative  approach  would  be  effective, 
it  will  terminate  this  rulemaking 
proceeding  and  not  issue  a  mandatory 
safety  standard  for  chain  saws. 
Specifically,  the  Conunission  could  find 
that  an  existing  voluntary  standard  or  a 
voluntary  standard  that  will  be 
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developed  would  eliminate  or 
adequately  reduce  the  risk  of  injury 
associated  with  chain  saw  kickback. 

Because  this  alternative  of  a  voluntary 
approach  is  under  consideration,  the 
Commission,  in  this  section,  will 
identify,  discuss,  and  evaluate  known 
existing  and  developing  chain  saw 
standards: 

1.  ANSI  and  UL  standards.  The 
American  National  Standards  Institute 
(ANSI)  currently  has  a  voluntary 
standard  that  contains  provisions 
addressing  chain  saw  kickback  [8). 
Safety  Specification  for  Gasoline 
Powered  Chain  Saws,  ANSI  B-175.1. 
Without  listing  all  of  the  possible 
devices,  this  standard  states  that  all 
gasoline  chain  saws  "shall  be  equipped 
with  a  device  intended  to  reduce  the 
hazards  associated  with  kickback."  If  a 
chain  brake  is  used  for  this  purpose. 
•  there  are  more  specific  requirements  for 
chain  brake  actuation  devices  and  for 
chain  stopping  times.  In  addition,  the 
ANSI  standard  contains  provisions  for 
adjusting  chain  tensioning  since  a  saw 
with  a  loose  chain  may  have  a  greater 
kickback  tendency.  ANSI  is  now 
developing  a  voluntary  standard  for 
electric  chain  saws  and,  as  discussed  in 
BACKOROUNO,  is  considering  the  CSMA 
standard  as  a  possible  amendment 

Underwriters  Laboratory  has  a 
standard  (UL  45)  that  applias  to  electric 
chain  saws  the  ANSI  provisions  that 
address  the  kickback  risk  [9].  Like  the 
ANSI  standard,  UL  45  follows  a  design 
approach  by  requiring  that  at  least  one 
safety  feature  be  present 

The  Commission  does  not  believe  that 
the  existing  ANSI  or  UL  voluntary 
standards  would  adequately  reduce  the 
kickback  risk.  One  serious  weakness  is 
that  the  standards  can  be  met  by  use  of 
any  one  of  a  range  of  design  featiu«s 
that  may  not  be  effective.  The  standards 
contain  no  technical  rationale  showing 
that  any  particular  feature  will  address 
the  kickback  risk.  In  any  case,  requiring 
an  unspecified  "device  intended  to 
reduce  *  *  *  kickback."  without 
providing  any  performance  criteria  or 
detailed  design  specifications  for  the 
devices  (with  the  possible  exception  of 
chain  brakes)  is  a  completely 
inadequate  regulatory  provision.  For 
'  example,  a  removable  nose  guard  could 
be  used  by  compliance  with  the  ANSI 
and  UL  standards.  If  it  is  removed  by 
the  consumers  (or,  in  the  case  of  a 
separately  packaged  nose  guard,  never 
attached),  there  is  no  protection  from 
kickback. 

The  Commission  is  quite  familiar  with 
the  various  design  features  that  could  be 
used  to  comply  with  the  ANSI  and  UL 
standards.  In  February  1980  the 
Commission  engineering  staff  evaluated 


nose  guards;  low  kickback  saw  chains; 
low  kickback  guide  bars;  designs 
combining  a  low  kick  chain  and  guide 
bar;  hand  guards;  and  manual  or 
automatic  chain  brakes  [10].  After  fiilly 
evaluating  the  effectiveness, 
advantages,  and  disadvantages  of  each, 
the  staff  concluded  that  none  of  those 
approaches  by  itself  yields  the  most 
effective  reduction  in  kickback  injuries 
[10].  Based  on  that  staff  evaluation  and 
on  other  available  information 
concerning  chain  saw  safety  features, 
the  Commission  presently  beUeves  that 
the  ANSI  and  UL  standards  do  not 
eliminate  or  adequately  reduce  the 
kickback  risk  of  injury.  In  effect  they 
merely  require  manufacturers  to 
incorporate  at  least  one  safety  feature  of 
their  own  choosing,  and  the  feature 
selected  may  not  bie  effective  (ft  9). 

2.  Washington  State  standard.  The 
State  of  Washington  has  proposed 
safety  requirements  for  chain  saws  used 
commercially  within  that  state  [11], 
They  essentially  require  chain  brakes  or 
tip  guards  or  establish  maximum 
allowable  energy  levels  of  kickback  for 
different  categories  of  chain  saws.  The 
major  drawback  to  these  requirements 
k  that  they  lack  a  supporting  rationale 
that  justifies  the  particular  requirements. 
Absent  such  a  rationale,  the 
Commission  cannot  evaluate  the 
adequacy  of  the  requirements. 

S.  Foreign  standards.  A  number  of 
foreign  countries  have  issued  or  are 
developing  anti-kickback  standards  for 
chain  saws  (U  13, 14. 15, 16, 17,  lg\. 
These  coimtries  include  Sweden, 
Finland,  France,  Canada,  England. 
Austraha,  and  Germany.  Taking  these 
standards  together,  many  contain 
requirements  for  chain  brake  actuation 
force,  limitations  on  the  kickback  angle 
of  a  chain  and  bar  combination  (tested 
separately  from  the  powerhead),  and 
specific  chain  designs.  Some  of  them 
require  hand  guards,  chain  brakes,  and/ 
or  low  kick  chains.  As  a  separate 
project  the  International  Standards 
Organization  is  developing  a  chain  saw 
standard  [19]. 

The  Commission  knows  of  no  foreign 
standard  that  can  be  found  at  this  time 
to  be  adequate  to  address  the  kickback 
risk  of  injury.  In  some  cases,  the 
requirements  are  not  sufficiently 
developed,  and  in  other  cases  there  are 
insufficient  explanations  for  the  - 
particular  criteria.  For  example,  a 
Swedish  standeird  recommends  as  a  goal 
a  120-degree  limit  on  the  angle  produced 
by  the  chain  and  bar,  when  tested 
without  the  powerhead  [18.  20]. 
However,  while  this  120-degree  goal  is 
an  indicator  of  kickback  energy,  it  does 
not  predict  the  path  of  the  entire  saw 
during  kickback.  As  another  example,  a 


French  standard  under  development 
may  have  an  angle  limitation,  but  does 
not  yet  specify  any  test  method  [14,  21]. 

4.  CSMA  proposed  standard,  bi 
December  1981  the  Chain  Saw 
Manufacturers  Association  submitted  a 
proposed  standard  to  the  Commission 
and  to  ANSI  (it  is  proposed  as  an 
amendment  to  the  ANSI  chain  saw 
standard)  [22].  Although  the  CSMA 
proposal  is  not  currently  used  within  the 
industry  as  a  standard,  and  is  therefore 
^not  an  "existing"  standard  under 
amended  section  9(a)(3)  of  the 
Consumer  Product  Safety  Act  the 
Commission  staff  has  evaluated  it 
preliminarily. 

This  section  will  discuss  the  CSMA 
proposal  and  the  stafTs  preliminary 
evaluation  of  it  The  CSMA  proposal 
includes  a  number  of  provisions: 

(a)  All  chain  saws  must  have  a  hand 
guard  and  all  chain  saws,  replacement 
guide  bars,  and  replacement  chains  must 
be  accompanied  by  certain  labeling  and 
safety  instructions.  No  other 
requirements  apply  to  bow-type  rhain 
saws,  those  that  use  for  a  guide  bar  a 
narrow  rail  structure  with  a  large  center 
opening. 

(b)  Oiain  saws  (other  than  bow  saws) 
smaller  than  3.8  cubic  inch  displacement 
(CID)  must  also  comply  with  at  least  one 
of  the  following  five  requirements: 

1.  The  saw  has  specified  maximum 
rotational  energy  for  each  of  three  CID 
classes  of  saws,  when  a  saw  is  tested  in 
a  kickback  machine  according  to  a 
specified  protocol 

2.  The  saw  has  a  calculated  kickback 
angle  of  60  degrees  or  less,  when  data 
from  the  kickback  test  is  fed  into  a 
specified  computer  simulation  modeL 

3.  The  saw  has  a  guard  at  the  tip  of 
the  bar.  This  guard  can  be  either 
permanent  or  removeable  and,  if 
removable,  could  be  packaged  with  the 
saw  without  being  installed. 

4.  The  saw  has  a  chain  brake 
complying  with  the  provisions  of  the 
present  ANSI  standard  for  chain  brakes. 

5.  The  saw  is  equipped  with  a  devise 
that  will  prevent  a  moving  chain  from 
striking  the  operator  (e.g..  a  guard  along 
the  top  of  the  chain). 

(c)  Chain  saws  larger  than  3.8  CID 
must  also  be  equipped  with  at  least  one 
device  intended  to  reduce  the  kickback 
hazard,  such  as  a  low-kickback  chain  or 
guide  bar,  bar  tip  guard,  or  chain  brake. 

The  Commission's  technical  staff  has 
performed  preliminary  analyses  of  the 
potential  of  the  CSMA  proposed 
standard  to  reduce  kickback  injuries: 

(a)  Engineering.  According  to  the 
Commisssion's  engineering  staff,  the 
classification  of  chain  saws  by  engine 
size  (CID)  appears  to  be  technically 
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sound.  A  final  assessment  of  the 
classifications,  however,  would  require 
analysis  of  data  from  kickback  tests  in 
which  the  saw  is  actually  held  by  an 
operator. 

The  engineering  staff  does  not  support 
all  of  the  CSMA  procedures  for 
measuring  both  maximum  rotational 
kickback  energy  and  total  kickback 
energy,  but  the  procedures  and  the  test 
equipment  appear  to  be  basically  sound. 
The  staff  has  some  substantive 
reservations,  but  they  might  be  able  to 

\\o  rpsolvfidi 

The  CSMA  "KICKBACTr  computer 
program  contained  in  the  proposal  is  an 
improvement  over  an  earlier  version, 
accordingly  to  the  engineering  staff.  The 
program  was  developed  from  an 
expanded  data  base  and  its  contains  (1) 
a  straightforward  modular  approach  to 
represent  the  effect  of  the  chain  saw 
operator  on  the  saw  during  kickback 
and  [2]  a  means  to  account  for  the  effect 
on  the  saw  path  of  the  actuation  of  a 
chain  brake  during  kickback.  Further 
work  will  be  necessary  to  determine  the 
validity  of  the  new  computer  program  in 
predicting  the  path  a  chain  saw  will 
follow  during  kickback. 

The  CSMA  proposal  calls  for  round 
robin  tests  to  determine  the  "within" 
(repeatability)  and  "between" 
(reproducibility)  laboratory  variability 
in  a  test  methodology.  Such  tests 
determine  the  degree  to  which  tests 
conducted  at  the  same  laboratory  or 
different  laboratories  yield  results  that 
are  sufficiently  consistent  to  determine 
the  conformance  of  a  jHtjduct  with  the 
standard.  The  data  from  two  rounds  of 
round  robin  tests  that  have  been 
conducted  thus  far  are  insufficient  to 
evaluate  the  adequacy  of  the  proposed 
methodology.  The  Commission's 
engineering  staff  agrees  with  CSMA  that 
another  roimd  robin  test  will  be 
necessary. 

(b)  Human  factors.  The  Commission's 
human  factors  staff  has  considered  the 
relationship  of  kickback  energy  to 
kickback  angle  and  the  potential 
effectiveness  of  removable  nose  tip 
guards  or  chain  brakes  on  the  kickback 
risk.  There  are  currently  insufficient 
data  available  for  the  human  factor* 
staff  to  evaluate  the  potential 
effectiveness  of  the  CSMA  proposed 
design  options  to  address  the  kickback. 
but  Commission  studies  that  are 
underway  are  likely  to  provide  the 
necessary  data  to  do  so.  The  human 
factors  staff  is  continuing  to  evaluate 
the  correlation  between  proposed 
kickback  energy  criteria  and  resultant 
kickback  angle  for  each  class  of  chain 
saws  in  the  CSMAproposaL 

(C)  Economics.  The  Commission's 
economics  staff  has  reported  on  the 


percentage  of  chain  saws  in  use  for  each 
class  of  saw  in  the  CSMA  proposal. 
Based  on  1978  data,  an  estimated  59 
percent  of  the  saws  are  either  electric 
saws  rated  at  less  then  15  amperes  or 
gasoline  saws  of  2.5  CID  or  less;  an 
estimated  14  percent  were  either  electric 
saws  rated  at  15  amperes  or  more  or 
gasoline  saws  with  CID's  greater  than 
2.5  but  less  than  3.0;  an  estimated  19 
percent  were  gasoline  saws  with  CID's 
of  3.0  to  3.7;  and  an  estimated  six 
percent  were  gasoline  saws  of  3.8  CID  or 
greater.  Approximately  two  percent  of 
the  chain  saws  were  bow  saws. 

(d)  Epidemiology.  The  Commission's 
epidemiology  staff  utilized  data  from  a 
1978-1979  special  study  to  assess 
preliminarily  the  potential  effectiveness 
of  the  CSMA  proposal.  That  assessment 
was  limited  to  electric  saws  and  to 
gasoline  saws  with  a  CID  of  3.7  or  less, 
the  saws  that  were  involved  in  83 
percent  of  the  chain  saw  injuries  and 
that  represented  91  percent  of  the  saws 
in  use  in  187&  The  Commission  staff  has 
estimated  that  if  all  gasoline  saws  of  3.7 
CID  or  less  in  use  in  1978  had  complied 
with  the  60  degree  angle  criterion  (one 
of  the  five  tests],  the  kickback  injuries  in 
that  year  would  have  been  reduced,  but 
only  by  50  percent. 

Overall,  the  Commission  staff 
concluded  that  the  CSMA  proposal 
would  have  to  be  modifiedi,  perhaps 
substantially,  before  it  could  be  effective 
in  reducing  kickback  injuries.  Since  this 
assessment  is  based  on  preliminary 
information,  more  tests  vtrill  be 
necessary  before  any  final  staff 
conclusions  can  be  drawn.  This  testing 
effort  will  investigate  variables  involved 
in  kickback  energy  determinations  such 
as  parameter  ranges,  test  schedules  and 
test  procedures.  Evaluation  of  the 
computer  program  will  require:  (1)  a 
detailed  examination  of  CSMA's  hand- 
held testing  data,  (2)  a  detailed  study  of 
the  chain  brake  treatment  (3)  an 
investigation  into  kickback  energy 
components,  (4)  determination  of 
sensitivity  to  input  data,  (5)  a  definition 
of  kickback  angle  and  (6)  a  detailed 
review  of  operator  reaction  equation 
formulations.  All  the  above  work  will  be 
guided  by  the  results  of  planned 
additional  hand-held  kickback  tests. 

E.  Solicitation  of  public  input 

This  advance  notice  of  proposed 
rulemaking  is  the  first  stage  in  a  three- 
stage  rulemaking  process.  As  discussed 
above,  the  Commission  may  decide  to 
terminate  the  proceeding  and  pursue 
other  alternatives  for  addressing  the 
chain  saw  kickback  risk.  Before  making 
any  decision,  the  Commission  wants  to 
be  as  informed  as  possible  about  each 
alternative.  Therefore,  the  Commission 


is  specifically  soliciting  from  all 
members  of  the  public: 

1.  comments  on  the  risk  of  kickback 
presented  by  chain  saws; 

2.  comments  on  thfe  alternatives  for 
addressing  the  risk  (as  discussed  in 
section  D  above),  including  a  mandatory 
standard,  a  voluntary  standard,  and  the 
disemination  of  comparative  safety 
information: 

3.  suggestions  about  any  other 
alternative  not  discussed  in  this  notice 
that  the  Commission  might  consider  to 
address  the  risk: 

4.  submission  of  any  existing  standard 
or  portion  of  a  standard  that  addresses 
the  kickback  risk  presented  by  chain 
saws; 

5.  submission  of  any  statement  of 
intention  to  develop  or  modify  an 
existing  standard  that  addresses  the 
chain  saw  kickback  risk,  along  with  a 
plan  to  do  so. 

Any  plan  submitted  with  a  statement 
of  intention  (item  5)  should  include,  to 
the  extent  possible,  a  description  of  how 
interested  groups  and  people  will  be 
notified  that  a  voluntary  standard 
project  is  underway;  a  description  of 
how  the  views  of  interested  groups  and 
peoi^e  will  be  incorporated  into  the 
project;  a  detailed  discussion  of  how  the 
project  will  proceed;  a  reaUstic  estimate 
of  the  length  of  time  that  the  project  will 
take;  a  detailed  schedule  for  various 
stages  of  the  project;  a  list  of  the  people 
expected  to  participate  in  the  project, 
along  with  some  description  of  their 
backgrounds  and  experience;  and  a 
description  of  any  facilities  or 
equipment  that  will  be  used  during  the 
project. 

VS.  the  CSMA  voluntary  standard 
setting  effort  is  submitted  as  a  plan,  as  it 
likely  will  be,  the  Commission  will  of 
course  take  into  account  that  much  of 
the  plan  has  already  been  implemented. 
The  Commission  will  evaluate  what  has 
been  completed  and  what  remains  to  be 
done.  Specifically,  the  Commission  will 
continue  with  its  evaluation  of  the 
CSMA  proposed  standard  and  its 
participation  in  the  ANSI  review 
process,  as  discussed  in  section  A 
above.  The  evaluation  of  the  CSMA 
proposal  will  not  be  suspended  during 
the  public  comment  period  on  this 
advance  notice. 

All  comments  and  submissions  should 
be  sent  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington.  D.C.  20207  no  later  than 
July  6, 1982. 

List  of  Sub)«ct8  in  16  CFK  Chapter  U 

Consumer  protection,  saws,  chain 
saws,  safety. 

(15  U3.C  206a(a)) 
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Dated:  April  30, 1982. 
Sadjra  E  Duim. 

Secretary ,  Consumer  Product  Safety 
Commission. 
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Operation.  Safety  Technology  Requirements 
DIN  38822  (German). 

(77)  Forestry  Safety  Council  FSC 10-14. 
1977;  FSC  15;  1978  (British). 

[Ig)  Petrol  Driven  Power  Chain  Saws- 
Directions  No.  48, 1977  Memorandum  1978; 
Report  2043  (Swedish). 

[IS]  Machinery  for  Forestry— Portable 
Chain  Saws — Technical  Data  Draft 
International  Standard:  ISO/D15  6632 — 1981 
aiid  ISO/D15  6531—1981. 

[20]  Staff  briefing  package  to  Commission 
bom  D.  Parrish  (see  document  10);  Tab  H, 
Attachment  1. 

[21]  Engineering  memorandum  bom  H. 
Lucas:  December  la  1980. 

[22]  Letter  from  CSMA  to  Carl 
Blechschmidt;  December  15, 1981. 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29CFRCtl.XXVI 

Semiannuai  Agmda  of  Regulatfons 
Under  Devetopniwit 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Semiannual  agenda  of 

regulations. 

summary:  This  document  sets  forth  the 
Pension  Benefit  Guaranty  Corporation's 
semiannual  agenda  of  regulations  it 
tentatively  expects  to  issue  in  proposed 
or  final  form  during  the  next  six  months. 
The  agenda  indicates  whether  or  not  die 
regulations  are  "major"  under  the 
criteria  set  forth  in  Executive  Order 
12291,  and  whether  or  not  the 
regulations  are  subject  to  the  Regulatory 
Flexibility  Act 

AOONESS:  Ofiice  of  the  General  Counsel 
(210),  Pension  Benefit  Guaranty 
Corporation.  2020  K  Street.  NW,. 
Washington.  D.C  20006. 
FOR  FURTHER  MTORMATION  CONTACT 

For  further  informaticHi  on  the  agenda  in 
general  contact  Melanie  Franco 
Nussdort  ^>edal  Counsel  Office  of  the 
General  Counsel  202-254-6476.  For 
information  about  a  specific  regulation 
project  listed  on  the  agenda,  contact  the 
person  designated  in  die  agenda  for  that 
regulation. 

SUPPLEMENTARY  MFORMATIONC  Under 
the  President's  Order  on  Federal 
Regulation.  Executive  Order  12291. 46 
FR 13193  (die  "Executive  Order"),  each 
agency  is  required  to  publish  in  April 
and  October  an  agenda  of  regulations  it 
has  issued  or  expects  to  issue,  including 
an  agency  contact  person  for  each  item 
on  the  agenda.  For  each  regulation 
designated  as  "major"  under  the  criteria 
contained  in  the  Executive  Order,  the 
agenda  must  include  a  summary,  the 
objectives  and  legal  basis  for  die  rule, 
and  a  schedule  for  completing  action  on 
the  rule  if  a  notice  of  proposed 
rulemaking  has  already  been  issued.  To 
better  inform  the  public,  the  agenda  set 
forth  below  includes  a  summary,  the 
objectives,  and  die  legal  basis  for  all 
items  listed. 

The  Executive  Order  requires  that  the 
agenda  also  include  those  currenUy 
effective  regulations  that  are  being 
reviewed  by  the  agency  pursuant  to  the 
Executive  Order.  This  agenda  includes 
one  regulation  that  is  under  review 
pursuant  to  the  Executive  Order— item 
6,  Rules  Relating  to  Reporting  and 
Notification  Requirements  for 
Reportable  Evoits. 

The  Regulatory  Flexibility  Act  5 
U.S.C  601.  Pub.  L  96-354. 94  StaL  1164 


(the  "Act"),  has  a  similar  agenda 
requirement  Under  that  law,  the  agenda 
must  list  any  regulation  subject  to  die 
Act  that  is  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Act 
applies  to  any  regulation  for  which  a 
notice  of  proposed  rulemaking  is  issued 
on  or  after  January  1, 1981.  In  the 
interest  of  clarity,  the  agenda  below 
indicates  those  regidations  that  are  not 
subject  to  the  Act  For  those  regulations 
covered  by  the  Act  the  agenda  indicates 
vdiether  or  not  the  rule  is  likely  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Unless  otherwise  stated  with  respect 
to  a  particular  regulation,  the  items 
listed  in  diis  agenda  are  those  with 
respect  to  which  the  Pension  Benefit 
Guaranty  Corporation  ("PBGC")  hopes 
to  issue  a  proposed  or  final  regidation 
within  the  next  six  months,  provided 
that  higher  priority  demands  on  PBGCs 
limited  resources  do  not  develop. 

The  first  4  items  listed  in  the  agenda 
pertain  to  the  single-employer  insurance 
program;  the  next  3  items  pertain  to  both 
the  single-employer  and  multiemployer 
insurance  programs;  the  remaining  items 
apply  only  to  the  multiemployer 
program. 

Finally,  unless  otherwise  indicated,  all 
citations  in  the  agenda  are  to  sections  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  29  U.S.C  1001  et 
seg.  (1976),  as  amended  by  the 
Multiemployer  Pension  Plan 
Amendments  Act  of  1980  ("the 
Multiemployer  Act"),  Pub.  L  No.  96-364. 
94  Stet  1208  ("ERISA'l. 

1.  Rules  for  FUing  a  Notice  of  Intent  To 
Tenninate 

Summary.  This  rule  involves  the 
issuance  of  a  joint  form  (Form  5310)  by 
the  PBGC  and  die  Internal  Revenue 
Service  ("IRS")  and  amendments  to  die 
PGGCs  Notice  of  Intent  To  Terminate 
regulation.  29  CFR  Part  2616.  PBGC  and 
IRS  staff  are  reviewing  the  form,  a 
portion  of  which  would  serve  as  the 
Notice  required  under  the  regulation. 
The  amendments  to  the  regulation  are 
being  reviewed  by  other  government 
agencies  for  purposes  of  coordination, 
l^s  regulation  applies  to  single- 
employer  plans.  The  PBGC  has 
determined  that  this  regulation  is  not  a 
major  rule  within  the  meaning  of  the 
Executive  Order. 

Objectira.  This  regulation  is 
necessary  to  provide  plan 
administrators  with  simplified 
procedures  for  notifying  die  PBGC  of 
plan  terminations  and  to  eliminate 
duplicative  filing  requirements  of  the 
PBGC  and  IRS. 
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Legal  Basis.  ERISA  sections  4002, 
4041,  and  4043. 

Regulatory  Flexibility,  Not  sat^ect  to 
the  Act. 

PBGC  Contact.  Mr.  William  Seals, 
Deputy  Assistant  General  Counsel, 
Office  of  the  General  Counsel,  202-254- 
4895. 

2.  Rules  for  Valuing  Group  Insurance 
Contracts  (Amendment  to  the  Valuation 
of  Plan  Assets  Regulation) 

Summary.  An  amendment  to  the 
existing  PBGC  regulation  on  valuing 
plan  assets.  29  CFR  Part  2620.  setting 
forth  rules  for  valuing  group  insurance 
contracts  as  plan  assets,  has  been 
drafted  and  is  being  reviewed  within  the 
PBGC  Thi«  regulation  applies  to  single- 
employer  plans.  The  PBGC  has 
determined  that  this  regulation  is  not  a 
major  rule  within  the  meaning  of  the 
Executive  Order. 

Objective.  This  rule  is  necessary  to 
provide  uniform  standards  for  plan 
administrators  and  empioyers  to  use  in 
valuing  insurance  contracts. 

Legal  Basis.  ERISA  sections 
4002(b)(3).  4041. 4044.  and  4062(b)(1). 

Regulatory  Flexibility.  Not  subject  to 
the  Act. 

PBGC  Contact.  Ms.  Joan  Segal 
Attorney,  Office  of  the  General  Counsel, 
202-254-3010. 

3.  Rules  for  Recovery  of  Benefit 
Overpayments  and  Early  Benefit 
Reduction 

Summary.  The  ffiGC  is  developing  a 
proposed  regulation  to  set  forth  rules 
designed:  (a)  to  reduce  benefit 
overpayments  made  to  plan  participants 
after  the  date  of  plan  termination  by 
requiring  plan  administrators  to  reduce 
benefit  payments  to  the  estimated  level 
of  Title  IV  benefiU  payable;  (b)  to  define 
the  circumstances  imder  which  the 
PBGC  will  recover  overpayments  &om 
plan  participants;  and  (c)  to  describe  the 
method(s)  by  which  the  PBGC  will 
recover  overpayments.  The  proposed 
regulation,  which  applies  only  to  single- 
employer  plans,  has  been  drafted  and  is 
being  reviewed  within  the  PBGC.  The 
PBGC  has  determined  that  this 
regulation  is  not  a  major  rule  within  the 
meaning  of  the  Executive  Order. 

Objective.  This  regulation  is  needed  to 
establish  rules  and  procedures  for  the 
prompt  reduction  of  benefits  after  the 
date  of  plan  termination  in  order  to 
minimize  overpayments  to  participants 
and  to  establish  a  formal  procedure  for 
PBGC  recovery  of  overpayments  to 
participants.  This  regulation  will  provide 
guidance  to  plan  administrators  and 
participants  and  minimize  costs  to  the 
insurance  system. 


Legal  Basis.  ERISA  sections 
4002(b)(3),  4022,  4041,  4042,  4044.  and 
4061. 

Regulatory  Flexibility.  The  PBGC  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

P^GC  Contact  Mr.  Terence  Craig. 
Attorney.  Office  of  the  General  Counsel, 
202-254-4873. 

4.  Rules  Relating  to  Plan  ERISAfication 
(Proposed  Amendments  to  the 
Guaranteed  Benefits  and  Limitadon  on 
Guaranteed  Benefits  Regulations) 

Summary.  The  Multiemployer  Act 
requires  the  PBGC  to  guarantee  those 
benefits  that  are  provided  under  the 
terms  of  a  plan  or  that  are  required  by 
law.  Under  the  Multiemployer  Act,  ail 
plans  that  terminate  on  or  after 
September  26, 1980,  are  to  be  treated  as 
though  the  essential  requirements  of 
Title  I  of  ERISA  were  added  to  the  plan 
as  of  the  effective  date  under  Section 
211  of  ERISA  with  respect  to  each  plan. 
Accordingly,  the  PBGC  proposes  to 
amend  its  Guaranteed  Benefits 
regulation,  29  CFR  Part  2613,  and  its 
Limitation  on  Guaranteed  Benefits 
regulation,  29  CFR  Part  2821,  to  set  forth 
the  essential  provisions  that  will  be  read 
into  such  plans.  These  amendments  now 
being  considered  apply  only  to  single- 
employer  plans.  The  amendments  have 
been  drafted  and  are  being  reviewed  by 
other  clearance  agencies  within  the 
government  The  PBGC  has  determined 
that  this  regulation  is  not  a  major  rule 
widiin  the  meaning  of  the  Executive 
Order. 

Objective.  This  regulation  is  needed  in 
order  to  ensiire  that  participants  and 
beneficiaries  in  terminating  single- 
employer  plans  receive  the  retirement 
benefit  protection  mandated  by 
Congress. 

Legal  Basis.  ERISA  sections  4001(a), 
4002(b)(3),  4022,  and  4022B. 

Regulatory  Flexibility.  The  PBGC  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
siibstantial  number  of  small  entities. 

PBGC  Contact  Mo.  Rcnae  Hubbard, 
Special  Counsel,  Office  of  the  General 
Counsel  202-254-4805. 

5.  Rules  Relating  to  Raporting  and 
Notification  Requirements  for 
Reportable  Events 

Summary.  Section  4043  of  ERISA  sets 
forth  several  types  of  events  of  which 
plan  administrators  must  notify  the 
PBGC  and  authorizes  the  PBGC  to  waive 
the  thirty-day  notification  requirements 
for  any  of  those  events.  The 
Multiemployer  Act  amended  Section 
4065  of  ERISA  to  autttorize  PBGC  to 
waive  the  requirement  that  a  list  of 


reportable  events  be  included  in  the 
Annual  Report  filed  with  the  PBGC  In 
addition,  the  Multiemployer  Act 
established  separate  reporting  and 
notification  requirements  for 
multiemployer  plans.  Accordingly,  the 
PBGC  is  amending  its  reportable  events 
regulation.  29  CFR  Part  2615.  which 
modifies  certain  of  the  statutory 
requirements,  to  further  delete 
unnecessary  reporting  requirements  for 
both  single-employer  and  multiemployer 
plans.  The  amendment  is  being 
reviewed  within  the  PBGC.  The  PBGC 
has  determined  that  this  regulation  is 
not  a  major  rule  within  the  meaning  of 
the  Executive  Order. 

Objective.  The  regulation  will  reduce 
the  reporting  and  notification 
requirements  to  which  plan 
administrators  are  subject 

Legal  Basis.  ERISA  sections 
4002(b)(3),  4043,  and  4065. 

Regulatory  Flexibility.  Not  subject  to 
the  Act. 

PBGC  Contact  Mr.  Mark  Blank. 
Attorney,  Office  of  the  General  Counsel, 
202-254-30ia 

6.  Rule  on  Administrativa  Review  of 
Agency  Decisions. 

Summary.  This  proposed  regulation. 
29  CFR  Part  2606.  aiq>lies  to  both 
multiemployer  and  single-employer 
plans.  It  would  amend  the  procedures 
governing  PBGCs  internal  review  of 
administrative  decisions  and  modify 
certain  of  the  review  procedures  and  the 
membership  of  the  BGC  Appeals  Board. 
In  addition,  the  amendment  would  add 
certain  determinations  relating  to 
multiemployer  plans  that  will  be  subject 
to  administrative  review.  This  regulation 
is  being  reviewed  within  the  PBGC.  The 
PBGC  has  determined  that  this 
regulation  is  not  a  major  rule  within  the 
meaning  of  the  Executive  Order. 

Objective.  The  rule  is  necessary  to 
simplify  the  PBGC's  administrative 
review  procedures  and  to  conform  the 
regulation  to  the  Multiemployer  Act. 

Legal  Basis.  ERISA  section  4002(b)(3). 

Regulatory  Flexibility.  Not  subject  to 
the  Act 

PBGC  Contact  Ms.  Deborah  West 
Attorney,  Office  of  the  General  Counsel 
202-254-3010. 

7.  Rule  on  Payment  of  Premiums 

Summary.  This  regulation.  29  CFR 
Part  2810,  applies  to  both  multiemployer 
and  single-employer  plans.  The 
amendment  notifies  the  public  of  a 
change  in  the  interest  rate  charged  on 
the  late  payment  of  premiums  to  PBGC. 
The  amendment  was  pubhshed  in  final 
form  in  the  Federal  Register  and  was 
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effective  on  February  25, 1982,  47  FR 
8174. 

PBGC  Contact.  Ms.  Lonie  Hassel 
Attorney.  Office  of  the  General  Counsel 
202-254-3010. 

8.  Rules  Governing  die  Arbitration  of 
Disputes  Concerning  Employer  Liability 

Summary.  Section  4221  of  ERISA 
provides  that  any  dispute  between  an 
employer  and  the  sponsor  of  a 
multiemployer  plan  regarding  the 
determination  of  the  employer's 
withdrawal  hability  to  the  plan  shall  be 
resolved  through  arbitration.  Section 
4221(a)(2)  of  ERISA  provides  that  an 
arbitration  proceeding  under  this  section 
shall  be  conducted  in  accordance  with 
fair  and  equitable  procedures  prescribed 
by  the  PBGC.  The  regulation  will  set 
forth  those  procedures.  This  proposed 
regulation  is  being  reviewed  within  the 
government.  The  PBGC  has  determined 
that  this  regulation  is  not  a  major  rule 
within  the  meaning  of  the  Executive 
Order. 

Objective.  This  regulation  is  needed  to 
provide  the  rules  of  procedure  under 
which  an  arbitration  proceeding  will  be 
conducted. 

Legal  Basis.  ERISA  sections  4002(b)(3) 
and  4221(a)(2). 

Regulatory  Flexibility.  The  PBGC  has 
determined  that  this  rule  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

PBGC  Contact  Ms  Renae  Hubbard, 
Special  Counsel,  Office  of  the  General 
Counsel,  202-254-4895. 

9.  Rulm  Establishing  Intacmt  oo 
Withdrawal  Liability  Paymaats 

Summary.  Section  4129(c)(6)  of  ERISA 
provides  that  the  Interest  rate  charged 
by  a  multiemployer  plan  in  the  event  of 
delinquency  or  default  in  the  payment  of 
withdrawal  liabihty  shall  be  based  on 
prevailing  market  rates  for  comparable 
obligations,  in  accordance  with  PBGC 
regulations.  A  proposed  regulation 
implementing  this  section  is  being 
reviewed  within  the  PBGC  The  PBGC 
has  determined  that  this  regulation  is 
not  a  major  rule  within  the  meaning  of 
the  Executive  Order. 

Objective.  This  regulation  will  enable 
employers  and  plan  sponsors  to 
determine  the  interest  charges  on 
withdrawal  liability  payments. 

Legal  Basis.  ERISA  sections  4002(b)(2) 
and  4219(cX6). 

Regulatory  Flexibility.  The  PBGC  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

PBGC  Contact  Mr.  David  Weingarten. 
Attorney.  Ofike  of  the  Executive 
Director.  PoBcy  and  Planning,  202-254- 
4862. 
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10.  Rules  Govendng  die  Dalies  of 
Sponsors  of  Flans  That  Have 
Terminated  by  Mass  %l^tfaibawal 

Summary.  Section  4281  of  ERISA 
contains  rules  relating  to  the 
administration  and  payment  of  benefits 
under  multiemployer  plans  that  have 
terminated  by  mass  withdrawal.  Under 
certain  circumstances,  the  sponsor  of  an 
insolvent  terminated  plan  is  required  to 
suspend  payment  of  any  benefits  that 
are  in  excess  of  those  guaranteed  under 
Section  4022A  of  ERISA.  The  HBGC  is 
directed  to  prescribe  rules  that  ensiu^ 
that  plan  participants  and  benefidahes 
receive  adequate  notice  of  benefit 
suspensions.  A  draft  of  this  final 
regulation  is  being  reviewed  within  the 
PBGC.  The  PBGC  has  determined  that 
this  regulation  is  not  a  major  rule  within 
the  meaning  of  the  Executive  Order. 

Objective.  This  regulation  will  help 
protect  participants  and  beneficiaries 
under  plans  that  terminate  by  mass 
withdrawal 

Legal  Basis.  ERISA  sections  4002(b)(2) 
and  4281(d)(3). 

Regulatory  Flexibility.  Not  subject  to 
the  Act 

PBGC  Contact  Mr.  David  Weingarten. 
Attorney,  Office  of  the  Executive 
Director,  Pohcy  and  Planning,  202r-25i- 
4862. 

11.  Rules  Varying  die  Standards 
Governing  the  Sale  of  Assets 

Summary.  Section  4204  of  ERISA 
provides  that  the  sale  of  assets  by  an 
employer  who  contributes  to  a 
multiemployer  plan  which  would 
normally  constitute  a  withdrawal  will 
not  be  considered  a  withdrawal  if 
certain  requirements  are  met  This 
regulation  would  provide  exemptions  or 
variances  from  the  purchaser's  bond/ 
escrow  requirement  and  the  sale- 
contract  requirement  of  section 
4204(a)(1)  (B)  and  (C)  of  ERISA  under 
certain  conditions.  The  proposed 
regulation  is  being  reviewed  within  the 
PBGC  PBGC  has  determined  that  this 
regulation  is  not  a  major  rule  within  the 
meaning  of  the  Executive  Order. 

Objective.  This  regulation  will  provide 
relief  to  certain  employers  who  sold 
their  businesses  between  April  28. 1980 
and  shortly  after  enactment  of  the 
Multiemployer  Act  and  who  incurred 
withdrawal  liability,  as  well  as  to 
certain  other  employers  who  want  sales 
of  assets  to  be  covered  by  Section  4204 
of  ERISA. 

Legal  Basis.  ERISA  sections  4002(b)(2) 
and  4204(c). 

Regulatory  Flexibility.  The  PBGC  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


PBGC  Contact  Mr.  James  M.  Graham, 
Attorney.  Office  of  the  Executive 
Director,  Policy  and  IHanning.  20Z-2Si- 
4862. 

12.  Rules  Governing  die  Notice  of 
Insolvency 

Summary.  Section  4245(e)  of  ERISA 
requires  a  multiemployer  plan  sponsor, 
upon  determining  diat  the  plan  may 
become  insolvent,  to  give  notice  of  that 
fact  to  the  PBGC  In  addition,  the  plan 
sponsor  must  inform  employees  and 
affected  emplojree  organizations  of  the 
possible  insolvency.  Section  4245(e)(4) 
of  ERISA  requires  that  the  notice  be 
given  in  accordance  with  regulations 
prescribed  by  the  PBGC  A  draft  of  diis 
regulation  is  being  received  within  the 
PBGC  PBGC  has  determined  that  this 
regulation  is  not  a  major  rule  within  the 
meaning  of  the  Executive  Order. 

Objective.  This  regulation  is  needed 
so  that  plan  sponsors  can  comply  with 
this  statutory  obligation.  In  addition, 
this  notice  is  important  to  PBGC  for 
program  and  financial  planning. 

Legal  Basis.  ERISA  sections  4002(b)(3) 
and  4245(e)(4). 

Regulatory  Flexibility.  The  PBGC  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  smaU  entities. 

PBGC  Contact  Mr.  J.  R.  Goldstein, 
Attorney,  Office  of  the  Executive 
Director.  Policy  and  Planning,  202-254- 
4862. 

13.  Rules  Goveming  the  Notice  of  a 
Merger  or  Transfer  of  Assets  Between 
Multiemployer  Plans 

Summary.  Section  4231(b)(1)  of  ERISA 
requires  the  plan  sponsor  of  a 
multiemployer  plan  to  notify  PBGC  in 
accordance  with  regulations  prescribed 
by  PBGC  of  a  merger  or  transfer  of 
assets  or  liabilities  to  another 
multiemployer  plan.  A  proposed 
regulation  was  published  in  die  Federal 
Register  on  December  22, 1981.  46  FR 
62087.  TTie  public  comment  period  ended 
on  February  22. 1982.  Drafting  of  the 
final  regulation  will  begin  shortly.  PBGC 
expects  that  the  regulation  will  be 
issued  in  approximately  six  months. 
PBGC  has  determined  that  this 
regulation  is  not  a  major  rule  within  the 
meaning  of  the  Executive  Order. 

Objective.  This  regulation  will  provide 
a  procedure  for  plan  sponsors  to  notify 
PBGC  of  mergers  or  transfers  of  assets 
or  habilities  between  multiemployer 
plans. 

Legal  Basis.  ERISA  sections  4002(b)(3) 
and  4231(b). 

Regulatory  Flexibility.  The  PBGC  has 
determined  that  this  rule  will  not  have  a 
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significant  economic  impact  on  a 
substantial  number  of  small  entities. 

PBGC  Contact.  Mr.  James  M.  Graham, 
Attorney,  Office  of  the  Executive 
Director,  Policy  and  Planning.  2IOiZ-25^ 
4862. 

14.  Rules  Allowing  Plans  to  Adopt 
Special  Withdrawal  Liability  Rules 

Summary.  This  regulation  prescribes 
the  procedures  under  which  a 
multiemployer  plan  may  seek  PBGC's 
approval  of  special  withdrawal  rules 
similar  to  those  applicable  to  the 
building  and  construction  industry  and 
the  entertaixmient  industry.  The 
regulation  was  published  in  the  Federal 
Register  as  a  final  rule  and  was  effective 
on  March  24. 1982,  47  FR 12622. 

PBGC  Contact  Mr.  James  M.  Graham, 
Attorney.  Office  of  the  Executive 
Director.  Policy  and  Planning,  202-254- 
4862. 

15.  Rules  Establishing  a  Supplemental 
Guarantee  Program 

Summary.  Section  4022A(g)(2)  of 
ERISA  requires  PBGC  to  issue 
regulations  establishing  a  supplemental 
program  to  guarantee  benefits  under 
multiemployer  plans  that  would 
otherwise  be  guaranteed  but  for  the 
limitations  in  section  4022A(c]  of  ERISA. 
Participation  by  plans  in  this 
supplemental  program  is  optional. 
Proposed  regulations  implementiong  this 
program  should  be  published  shortly  in 
the  Federal  Register.  The  PBGC  has 
determined  that  this  regulation  is  not  a 
major  rule  within  the  meaning  of  the 
Executive  Order. 

Objective.  This  supplemental 
guarantee  program  wUl  enable  covered 
plans  to  obtain  a  greater  benefit 
guarantee  for  participants. 

Legal  Basis.  ERISA  sections  4002(b)(2] 
and  4022A(g)(2). 

Regulatory  Flexibility.  The  PBGC  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

PBGC  Contact.  Mr.  David  Weingarten, 
Attorney.  Office  of  the  Executive 
Director.  Policy  and  Planning.  202-254- 
4862. 

16.  Rules  Defining  the  "Building  and 
Construction  Industry" 

Summary.  Section  4203(a]  of  ERISA 
defines  the  circumstances  under  which 
an  employer  will  have  withdrawn  from 
a  multiemployer  plan.  Section  4203(b)  of 
ERISA  contains  special  withdrawal 
rules  for  the  building  and  construction 
industry.  ERISA  does  not.  however, 
contain  a  definition  of  the  term 
"building  and  construction  industry"; 
nor  does  it  define  two  other  terms 
critical  to  the  special  rules,  "primarily" 


and  "substantially."  This  regulation 
would  provide  those  definitions.  PBGC 
expects  to  begin  drafting  this  regulation 
shortiy.  Because  of  the  difficulty  in 
developing  appropriate  definitions  of 
these  terms  and  the  significant  public 
interest  in  this  regulation,  PBGC  expects 
to  issue  an  advance  notice  of  proposed 
rulemaking  on  this  matter.  The  PBGC 
has  determined  that  this  regtilation  is 
not  a  major  rule  within  the  meaning  of 
the  Executive  Order. 

Objective.  By  defining  the  "building 
and  construction  industry",  this 
regulation  will  provide  the  scope  of  the 
special  withdrawal  rule  contained  in 
section  4203(b]  of  ERISA. 

Legal  Basis.  ERISA  sections  4001(b) 
and  4002(b)(3). 

Regulatory  Flexibility.  The  PBGC  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

PBGC  Contact  Mr.  James  M.  Graham, 
Attorney.  Office  of  the  Executive 
Director.  Policy  and  Planning.  202-254r- 
4882. 

17.  Rules  Relating  to  the  Reduction  or 
Waiver  of  Complete  Withdrawal 
UabiUty 

Summary.  Section  4207(a)  of  ERISA 
requires  the  PBGC  to  provide  rules  for 
reducing  or  waiving  the  liability  of  an 
employer  who  has  completely 
withdrawn  bom  a  multiemployer  plan 
and  subsequentiy  resumes  covered 
operations  or  renews  the  obligation  to 
contribute  under  the  plan.  Under  section 
4207(b)  of  ERISA,  PBGC  must  also 
establish  a  procedure  under  which  plans 
may  adopt  their  own  rules  for  reduction 
or  waiver  of  complete  withdrawal 
liability.  Drafting  of  this  proposed 
regulation  will  begin  shortly.  The  PBGC 
has  determined  that  this  regulation  is 
not  a  major  rule  vtrithin  the  meaning  of 
the  Executive  Order. 

Objective.  The  regulation  will  identify 
those  situations  in  which  relief  under 
section  4207  of  ERISA  is  appropriate 
and  provide  a  method  for  calculating  the 
amount  of  the  reduction  or  waiver.  The 
regulation  also  will  provide  for 
necessary  adjustments  to  the  allocation 
of  unfunded  vested  benefits  under 
section  4211  of  ERISA  when  the 
employer  returns  to  the  plan. 

Legal  Basis.  ERISA  sections  4002(b)(3) 
and  4207. 

Regulatory  Flexibility.  The  PBGC  has 
determined  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

PBGC  Contact  Mr.  David  Weingarten, 
Attorney,  Office  of  the  Executive 


Director,  Policy  and  Planning,  202-254- 

4862. 

Robert  E.  Nagle, 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

[FR  Doc  82-1Z172  Filed  S-I-B2: 8;4S  am] 
BILUNQ  CODE  77(»-01-H 


29  CFR  Part  2645 

Extension  of  Special  Withdrawal 
UabilKy  Riilaa 

AOENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Advance  notice  of  proposed 

rulemaking. 

summary:  This  advance  notice  of 
proposed  rulemaking  presents  for  public 
comment  various  issues  relating  to 
possible  regulatory  standards  for  the 
Pension  Benefit  Guaranty  Corporation's 
approval  of  plan  amendments  adopting 
special  withdrawal  liability  rules  similar 
to  those  applicable  to  the  construction 
and  entertainment  industries.  Under  the 
Employee  Retirement  Income  Security 
Act  of  1974,  as  amended,  the  PBGC  may 
permit  a  plan  to  establish  special 
withdrawal  liability  rules.  The  PBGC 
fiiay  approve  the  rules  if  it  determines 
that  they  apply  to  an  industry  that  has 
the  characteristics  that  would  make  use 
of  the  special  rules  appropriate,  and  that 
the  rules  would  not  pose  a  significant 
risk  to  the  PBGC  insurance  system.  The 
effect  of  this  advance  notice  of  proposed 
rulemaking  is  to  obtain  the  views  of  the 
public  with  respect  to  the  rules  and 
standards  for  making  those 
determinations. 

DATE:  Comments  should  be  received  on 
or  before  July  6, 1982. 
ADDRESses:  Comments  should  be 
addressed  to  the  Assistant  Executive 
Director  for  Policy  and  Planning  (140). 
Pension  Benefit  Guaranty  Corporation, 
2020  K  Sti^et.  N.W..  Washington,  D.C. 
20006.  Written  comments  will  be 
available  for  public  inspection  at  the 
PBGC  Suite  7100.  at  the  above  address, 
between  the  hours  of  9:00  a.m.  and  4:00 
pjn. 

FOR  FURTHER  INFORMATKNt  CONTACT: 
James  M.  Graham,  Office  of  the 
Executive  Director,  Policy  and  Planning 
(140).  2020  K  Sti^et  N.W..  Washington, 
D.C.  20006;  (202)  254-4862.  [This  is  not  a 
toll-five  number.] 
SUfiPLEMENTARY  INFORMATION: 

Introduction 

The  Multiemployer  Pension  Plan 
Amendments  Act  of  1980,  Pub.  L  06-364, 
94  Stat  1206  (the  "Multiemployer  Act"), 
became  law  on  September  26, 1980  and 
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amended  the  Employee  Retirement 
Income  Security  Act  of  1974,  29  U^.C. 
1001  et  seq.  (The  Act  as  amended  is 
hereinafter  referred  to  as  "ERISA".)  As 
a  result  of  the  Multiemployer  Act  an 
employer  that  withdraws,  or  partially 
withdraws,  horn  a  multiemployer 
pension  plan  covered  under  Title  FV  of 
ERISA  may  be  liable  to  the  plan  for  a 
portion  of  the  plan's  unfunded  vested 
benefits.  The  withdrawal  liability  rules 
generally  apply  to  withdrawals 
occurring  after  April  28. 1980. 

Under  section  4203(a)  of  ERISA,  a 
complete  withdrawal  is  generally 
defined  as  the  permanent  cessation  of 
an  en^)loyer's  obligation  to  contribute 
under  the  plan,  or  die  permanent 
cessation  of  all  covered  operations 
under  the  plan.  Under  section  4205, 
partial  withdrawal  generally  occurs 
when  an  employer  redaces  covered 
operations  by  seventy  percent,  or 
removes  a  continuing  facility  or 
bargaining  unit  from  the  plan  while 
continuing  to  do  such  previously 
covered  work  in  the  area.  Thus,  the 
general  rules  on  complete  and  partial 
withdrawal  identify  those  events  that 
normally  result  in  a  loss  to  the  plan's 
contribution  base. 

However,  Congress  recognized  that 
cessation  of  the  obligation  to  contribute 
by  an  employer  in  certain  industries 
does  not  normally  weaken  the  plan's 
contribution  base  unless  the  employer 
continues  the  same  work  in  the  same 
area.  The  construction  and 
entertainment  industries  were  identified 
as  industries  in  which  employer  entries 
and  withdrawals  typically  do  not 
adversely  affect  the  plan.  In  these 
industries,  work  is  generally  aa  a 
project-by-project  basis,  an  employer's 
covered  employment  may  fluctuate 
drastically,  and  when  a  project  ends  an 
employer's  workers  will  normally 
remain  in  the  labor  pod  available  for 
employment  by  other  contributing 
employers.  Because  of  these  factors. 
Congress  established  special 
withdrawal  rules  for  the  construction 
and  entertainment  industries. 

The  special  construction  rule  applies 
if  (1)  the  plan  primarily  covers 
employees  in  the  building  and 
construction  industry,  and  (2) 
substantially  all  of  the  employees  with 
respect  to  whom  an  employer  has  an 
obligation  to  contribute  under  the  plan 
perform  work  in  the  building  and 
construction  industry  (ERISA  section 
4203(b)(1)).  (For  plans  Oiattio  not  cover 
primarily  employees  in  the  building  and 
construction  industry,  the  special 
construction  rule  applies  only  if  a  plan 
amendment  is  adopted  which  g^twids 
the  rule  to  e^nployers  in  that  industry 


(ERISA  section  4203(bKl)(B)(ii).)  The 
special  entertainment  rule  applies  if  (1) 
the  plan  primarily  covers  employees  in 
the  entertainment  industry,  and  (2)  an 
employer's  obligation  to  contribute  for 
work  in  the  entertainment  industry  is 
primarily  on  a  temporary  or  project-by- 
project  basis  (ERISA  section  4203(c)(1)). 

Under  the  definition  in  sectimi 
4a03(b)(2)  of  ERISA,  a  complete 
withdrawal  occurs  only  if  a  construction 
industry  employer  ceases  to  have  an 
obligation  to  contribute  under  the  plan, 
and  the  employer  either  continues  to 
perform  previoosly  covered  work  in  the 
area  of  the  collective  bargaining 
agreement  or  resumes  such  work  within 
five  years  without  renewing  the 
obligation  to  contribute  at  the  time  of 
resumpticm.  Section  4203(c)(1)  applies 
the  same  special  definition  of  complete 
withdrawal  to  the  entertainment 
industry,  except  that  the  pertinent  area 
is  the  area  of  the  plan  rather  than  the 
area  of  the  collective  bargaining 
agreement  In  contrast  the  general 
definition  of  complete  withdrawn 
imposes  liability  regardless  of  the 
continued  activities  of  the  withdrawal 
employer. 

Congress  also  modified  die  partial 
withdrawal  liability  rules  for  fte 
construction  and  entertainment 
industries.  In  construction,  a  partial 
withdrawal  occurs  "only  if  the 
employer's  obligation  to  contribute 
under  the  plan  is  continued  for  no  more 
than  an  insubstantial  portion  of  its  work 
in  the  craft  and  area  jurisdiction  of  the 
collective  bargaining  agreement  of  the 
type  for  which  contributions  are 
required"  (ERISA  section  4208(dKl)). 
The  entertainment  industry  is  exempt 
from  partial  writhdrawal  liability  "except 
under  the  conditions  and  to  the  extent 
prescribed  by  the  corporation  by 
regulation"  (ERISA  section  4208(d)(2)). 

During  Congress'  deliberations  on  the 
Multiemployer  Act  other  industries 
requested  that  the  special  construction 
and  entertainment  ndes  be  extended  to 
their  plans.  However,  there  were 
unresolved  questions  concerning  the 
risks  that  special  rules  might  impose  on 
the  plans  and  the  insurance  system. 
There  were  also  uncertainties  as  to  the 
precise  rule  that  should  apply  in  other 
industries.  For  these  reasons.  Congress 
gave  PBGC  the  auUiority  to  extend 
special  withdrawal  rules  to  other 
appropriate  industries  on  a  case-by-case 
basis. 

Section  4203(f)  of  ERISA  provides  that 
the  PBGC  may  authorize  plans  in  other 
industries  to  adopt  special  complete 
vnthdrawal  liability  rules.  A  special  rule 
adopted  pursuant  to  section  4203(f)  need 
only  be  similap— not  identical — to  the 


rules  established  in  section  4203  (b)  and 
(c)  of  ERISA.  The  PBGC  has  interpreted 
the  term  "similar  rules"  to  include  rules 
adopted  by  a  plan  that  permit  certain 
cessations  of  operations  within  the 
jurisdiction  of  the  plan  or  the  collective 
bargaining  agreement  not  to  constihite 
withdrawals.  The  special  withdrawal 
rules  established  by  Congress  for  the 
construction  and  entertainment 
industries  are  illostrative  of  the  kinds  of 
rules  plans  might  adopt  Section  4203(f) 
further  provides  diat  PBGC  may  permit 
use  of  special  rules  (1)  only  in  industries 
(or  portions  thereof)  which  the  PBGC 
determines  have  appropriate 
characteristics,  and  (2)  only  if  die  PBGC 
determines  in  each  instance  that  use  of 
such  rules  will  not  pose  a  si^uficant  risk 
to  the  insxu-ance  system. 

Under  section  4208(e)(3)  of  ERISA. 
PBGC  may  authorize  i^ans  to  adpot 
special  partial  wididrawal  liability  rules, 
subject  to  approval  by  Uie  PBGC  upon  a 
finding  that  the  rules  are  consistent  with 
die  purposes  of  Tide  IV  of  ERISA.  Under 
that  authority.  PBGC  will  permit  plans  to 
establish  special  partial  withdrawal 
liabihty  rules  that  are  consistent  with, 
the  complete  withdrawal  rules 
established  by  a  plan  pursuant  to 
section  4203(Q  of  ERISA. 

PBGC  has  previously  issued  a 
regulation  prescribing  procedures 
whereby  a  multiemployer  plan  can. 
pursuant  to  sections  4203(f)  and 
4208(e)(3)  of  ERISA,  request  die  PBGC  to 
approve  a  plan  amendment  which 
establishes  special  complete  and  partial 
withdrawal  Uability  rules  (47  FR 12622 
(March  24, 1982)).  The  purpose  of  diis 
advance  notice  of  proposed  rulemaking 
is  to  solicit  public  comment  on  possible 
rules  and  standards  for  determining 
whether  plans  should  be  permitted  to 
establish  special  withdrawal  rules. 
Development  of  specific  rules  and 
standards  would  jwovide  directicm  to 
plan  sponsors  on  the  following  general 
matters: 

•  What  are  the  industry  characteristics 

that  would  make  use  of  the  special 
rules  appropriate? 

•  What  standards  should  be  used  for 

determining  whether  use  of  special 
rules  in  a  particular  situation  would 
pose  a  significant  risk  to  the 
insurance  system? 

After  reviewing  the  comments 
received  pursuant  to  this  notice,  PBGC 
may  issue  a  prt^Kised  regulation 
containing  specific  rules  applying  the 
statntory  standards. 
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Standards  for  Determining 
Appropriateness  of  the  Industry 

Section  4203(f)  of  ERISA  requires  that 
in  order  for  a  plan  to  establish  special 
withdrawal  rules,  PBGC  must  find  that 
the  rules  will  apply  to  an  industry  that 
has  appropriate  characteristics.  The 
legislative  history  of  the  Multiemployer 
Act  provides  guidance  on  the 
circumstances  in  which  special 
withdrawal  rules  might  be  appropriate 
for  a  given  industry  and  the  factors  to  be 
considered  by  PBGC  in  making  that 
determination.  The  Senate  Labor  and 
Finance  Committees'  Joint  Explanation 
indicates  the  basic  rationale  for  the 
establishment  of  special  withdrawal 
liability  rules: 

"The  Ckjimnittees  believe  that  this  special 
definition  is  warranted  because,  in  view  of 
the  nature  of  [the  construction]  industry,  it 
provides  substantial  protection  for  the 
affected  plans.  For  instance,  an  employer's 
leaving  the  jurisdiction  of  the  plan  or  going 
out  of  business  does  not  typically  reduce  the 
plan's  contribution  l)ase.  Rather,  an  employer 
reduces  the  plan's  contribution  base  only  if  it 
continues  to  do  what  would  have  been 
covered  work  but  does  not  have  an  obligation 
to  contribute  to  the  plan  for  that  work.  In 
order  to  protect  the  plan,  that  oontinaation  of 
work  without  contributions  is  treated  as  a 
withdrawal  •  •  •  Other  characteristics  of  the 
[industry],  including  the  mobility  of  twth 
employers  and  employees  and  the 
intermittent  nature  of  employment  also 
persuade  the  Committees  that  this  special 
rule  is  needed."  (Senate  Labor  and  Finance 
Committees'  Joint  Explanation,  Congressional 
Record,  p.  S10116  Quly  29, 1980).) 

A  similar  expression  of  Congressional 
intent  is  found  in  the  House  Education 
and  Labor  Committee  report 

"In  the  construction  industry,  the  funding 
base  of  the  plan  is  the  construction  projects 
in  the  area  covered  by  the  collective 
bargaining  agreements  through  which  the 
plan  is  maintained.  An  individual  employee 
will  typically  work  for  tens  or  even  hundreds 
of  different  employers  over  his  or  her 
working  career,  and  the  volume  of  work  for  a 
given  employer  will  often  fluctuate  greatly 
from  year  to  year.  These  normal  events  do 
not  pose  an  undue  threat  to  a  plan  as  long  as 
contributions  are  made  for  whatever  work  is 
done  in  the  area."  (H.R.  Rep.  No.  869,  Pt.  L 
9eth  Cong..  2d  Sess.  75  [1980].) 

Finally,  according  to  the  House  floor 
explanation,  PBGC  is  authorized  to 
extend  special  rules — 

"•  *  ""to  similar  industries  if  the 
characteristics  that  would  make  the  use  of 
such  rules  appropriate  are  clearly  shown 
*  *  *  In  exercising  that  authority,  it  is  our 
intention  that,  in  addition  to  considering  the 
effects  of  withdrawals  on  the  plan's 
contribution  base,  an  important  element  in 
the  corporation's  analysis  as  to  whether  it 
will  extend  the  special  rules  to  a  requesting 
industry  will  be  the  project-by-project  or 
temporary  nature  of  the  employer's 


participation  in  the  plan,  and  the  existence  or 
non-existence  of  a  consistent  pattern  of  entry 
and  withdrawal  by  various  employers." 
(House  Floor  Explanation,  Congressional 
Record,  p.  H7900  (August  28, 1980).) 

The  legislative  history  indicates  that 
the  basic  consideration  in  determining 
the  appropriateness  of  special  rules  is 
the  impact  that  the  cessation  of 
contributions  by  an  individual  employer 
will  have  on  a  plan's  contribution  base. 
Therefore,  whether  the  use  of  a  special 
rule  is  appropriate  may  be  established 
by  showing  the  existence  of  certain 
industry  characteristics  which,  in  the 
normal  course  of  events,  indicate  that 
withdrawals  in  a  given  industry  would 
not  adversely  affect  a  plan's 
contribution  base.  That  necessarily 
involves  information  on  the  mobility  of 
employees  and  employers,  as  well  as  on 
the  basic  nature  of  work  within  that 
industry. 

What  characteristics  are  indicative  of 
an  industry  in  which  withdrawals 
typically  would  not  have  a  weakening 
effect  on  a  plan's  contribution  base?  The 
legislative  history  of  the  Multiemployer 
Act  suggests  some  of  those 
characteristics.  They  include  the 
mobility  of  employees,  the  intermittent 
nature  of  employment,  the  project-by- 
project  nature  of  the  work,  extreme 
fluctuations  in  the  level  of  an  employer's 
covered  work  under  the  plan,  the 
existence  of  a  consistent  pattern  of 
entry  and  withdrawal  by  employers,  and 
the  local  nature  of  the  work  performed. 

The  legislative  history  suggests  that 
extension  of  special  rules  to  industries 
that  evidence  these  characteristics 
would  be  appropriate,  because  in  such 
industries  employer  "withdrawals"  as 
normally  defined  would  not  ordinarily 
adversely  affect  a  plan's  contribution 
base.  In  such  situations,  the  volimie  of 
covered  work  generally  woidd  be  fixed, 
and  cessation  of  operations  by  one 
covered  employer  would  not,  by  itself, 
result  in  a  reduction  in  such  work.  In 
addition,  if  an  employer's  participation 
in  a  plan  is  only  temporary,  such 
participation  may  very  well  enrich  the 
plan,  since  the  contributions  made  by 
the  employer  may  exceed  the  vested 
benefits  earned  by  its  employees. 

Are  there  other  characteristics  that 
identify  industries  in  which  employer 
withdrawals  typically  do  not  have  an 
adverse  impact  on  the  plan's 
contribution  base?  In  addition,  how 
many  of  these  characteristics  should  it 
be  necessary  to  demonstrate  in  order  to 
establish  the  appropriateness  of  an 
industry  for  a  special  withdrawal  rule? 
For  example,  should  it  be  required  that  a 
plan  show  that  work  is  both  tied  to  a 
specific  area  and  performed  on  a 
project-by-project  basis?  Should  any  of 


these  factors  be  dispositive  standing 
alone? 

The  next  level  of  inquiry  is  how  are 
these  various  industry  characteristics  to 
be  established?  It  may  be  relevant  to 
determine  that  work  is  tied  to  a  specific 
area.  In  that  connection,  should  it  be 
necessary  to  find  that  the  product  can 
only  be  produced  in  the  area,  or  that  the 
demand  for  goods  and  services  can  only 
be  satisfied  by  employers  who  operate 
in  the  area?  To  cite  another  example, 
how  should  the  term  "project"  be 
defined  in  order  to  determine  the 
"project-by-project"  nature  of  work? 
Should  it  be  defined  in  terms  of  an  end 
product,  such  as  a  building  or  a  play;  or 
in  terms  of  the  nature  of  employment 
that  goes  into  producing  the  product,  Le., 
is  employment  usually  of  a  brief  or 
intermittent  nattu-e?  What  number  and 
frequency  of  employer  entries  and 
withdrawals  woidd  demonstrate  "a 
consistent  pattern  of  entry  and 
withdrawal  by  employers"? 

Risk  to  the  Insurance  System 

After  determining  whether  an  industry 
is  appropriate,  the  PBGC  must  determine 
whether  the  use  of  a  specific  withdrawal 
rule  by  a  particular  plan  will  pose  a 
significant  risk  to  the  insurance  system. 
This  second  general  test  involves  a 
focused  inquiry  into  the  nature  of  the 
particular  plan  and  the  ways  in  which 
that  plan  may  be  affected  by  the 
operation  of  the  special  rule  it  wishes  to 
adopt 

The  Nature  of  the  Plan 

There  may  be  situations  where  an 
industry  in  general  is  appropriate,  but 
where  a  special  nde  shotdd  not  be 
permitted  because  of  the  particular 
characteristics  of  the  plan.  For  example 
a  special  rule  may  be  inadvisable  where 
a  plan  has  been  suffering  declines  in  its 
contribution  base,  or  where  the  plan  is 
in  severe  financial  trouble. 

How  should  plan  suitability  be 
determined?  The  stability  of  the  plan's 
contribution  base  over  a  period  of  years 
woidd  appear  to  be  a  good  measure  of 
the  financial  vitality  of  a  plan.  A  stable 
or  growing  base  would  indicate  a  plan 
that  might  not  be  adversely  affected  by 
withdrawals,  and  thus  a  special  rule  for 
that  plan  might  not  pose  a  significant 
risk  to  the  insurance  system.  However, 
if  the  contribution  base  has  declined 
substantially,  such  special  ndes  may 
create  a  significant  risk.  Are  there  other 
ways  of  measuring  plan  stability?  Is  it 
relevant  to  consider  the  scope  of  a  plan 
[i.e.  local,  regional,  national)  in 
considering  plan  stability?  Is  it  relevant 
to  consider  the  percentage  of  a  plan's 
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contribution  base  attributable  to  a  single 
employer  or  a  small  ^oup  of  employers? 

A  related  question  is  to  what  extent 
should  a  plan's  financial  condition  be 
taken  Into  account?  What  financial  or 
actuarial  criteria  should  be  used  for 
determining  risk  to  the  insurance 
system? 


Scope  and  Content  of  the  Rules 

The  second  part  of  this  inquiry  is 
whether,  given  the  nature  of  a  particular 
plan,  the  specific  rule  it  proposes  will 
pose  a  significant  risk  to  the  insurance 
system.  It  would  appear  that  this  inquiry 
requires  an  examination  of  the  scope 
and  content  of  the  rule,  and  the  ways  in 
which  the  rule  addresses  related 
questions  such  as  partial  withdrawals. 
For  example,  should  plans  have  the 
flexibility  to  apply  the  special  rules  to 
an  entire  industry  or  just  to  a  segment  of 
an  industry,  or,  in  the  case  of  a  multi- 
industry  plan,  to  employers  in  more  than 
one  inchistry?  If  so.  It  may  be  necessary 
to  place  some  limits  on  this  flexibility. 
Clearly  plans  may  apply  the  special  rule 
to  employers  doing  the  type  of  work  that 
qualifies  for  the  rule.  Are  there 
circumstances  where  plans  might  be 
permitted  to  extend  the  rule  to  other 
employers,  even  though  they  do  not 
perform  the  appropriate  work?  If  so. 
should  there  be  a  requirement  that  the 
plan  be  composed  of  a  certain 
percentage  of  employers  doing  the 
appropriate-type  work?  In  addition,  if  a 
special  rule  is  to  apply  only  to 
employers  doing  the  appropriate  work, 
when  employers  do  more  than  one  kind 
of  work,  how  much  appropriate-type 
woric  must  an  employer  do  in  order  to 
qualify  for  the  special  rule?  For  the 
construction  industry,  the  requirement  is 
that  "substantially  all"  of  the  employees 
work  in  the  appropriate  industry  (ERISA 
section  4203(b)(1)(A)).  For  the 
entertainment  industry,  an  employer's 
covered  work  must  be  "primarily "  on  a 
temporary  or  project-by-project  basis 
(ERISA  section  4203(c)(1)).  What  is  the 
appropriate  standard,  and  how  should  it 
be  defined? 

As  previously  mentioned,  the 
Multiemployer  Act  provides  only 
general  guidance  on  the  specific  content 
of  special  withdrawal  rules.  Complete 
withdrawal  liability  rules  under  section 
4203(f)  need  only  be  similar  to  the 
withdrawal  rules  Congress  established 
for  the  construction  and  entertainment 
industries.  The  precise  rules  for  those 
industries  may  not  be  suitable  for  use  in 
other  industries. 

There  are  a  large  number  of  ways  in 
which  plan  rules  may  differ  fi-om  the 
construction  and  entertainment  rules.    ' 
Should  PBGC  identify  the  variations  that 
plans  might  adopt,  or  aUow  plans 


flexibility?  What  kinds  of  limits  might  be 
imposed?  For  example,  how  much 
flexibility  should  plans  be  given  in 
imposing  other  requirements  in  lieu  of 
withdrawal  liability  [e.g..  requiring  a 
bond  or  escrow  for  a  period  of  time 
following  an  employer's  cessation  of 
contributions),  or  in  limiting  the  amount 
of  withdrawal  liabiHty  (e.^.,  limiting  it  to 
directly  attributable  unfunded  vested 
benefits)? 

Certain  types  of  manufacturing 
industries  illustrate  the  need  for 
tailoring  the  withdrawal  rules  to  a 
specific  situation.  (While  it  appears, 
based  on  the  factors  discussed  above, 
that  manufacturing  generally  would  not 
be  appropriate  for  special  rules  under 
section  4203(f).  there  are  some  types  of 
manufacturing  that  may  have 
characteristics  appropriate  for  the  use  of 
such  special  rules.)  One  example  is 
manufacturing  that  functions  primarily 
or  exclusively  in  a  service  capacity  to 
other  businesses.  These  employers 
process  material  owned  by  other 
businesses  into  intermediate  or  finished 
products  for  those  other  businesses. 
While  such  woric  does  not  have  to  be 
performed  in  a  specific  geographic  area, 
it  does  have  many  similarities  to 
construction:  the  volume  of  work  is 
outside  the  control  of  the  employer, 
employers  compete  among  themselves 
for  a  fixed  volume  of  work,  and  the 
work  is  project-by-project  Another 
example  may  be  an  industry  that 
operates  primarily  or  exclusively  on  a 
special  order  basis. 

In  both  these  examples,  the 
construction  rule  perse  is  arguably  not 
a  proper  rule,  because  employers  would 
be  able  to  re-locate  operations  without 
giving  up  the  work,  thereby  diminishing 
the  plan's  contribution  base.  However,  a 
modified  rule  that  would  exempt  fit)m 
withdrawal  liability  only  those 
employers  who  cease  doing  work  of  the 
type  for  which  contributions  were 
previously  required  might  not  pose  a 
significant  risk  to  the  insurance  system, 
and  thus  might  be  used  for  such 
industries. 

Another  issue  is  the  need  for  special 
partial  withdrawal  rules.  Such  rules  may 
be  necessary  so  that  plans  that  establish 
special  complete  withdrawal  rules  do 
not  continue  to  be  subject  to  the 
potentially  conflicting  general  partial 
withdrawal  rules  of  section  4205.  That 
would  result  in  an  anomalous  situation: 
the  general  statutory  rules  would  impose 
partial  withdrawal  liability  for  an 
employer's  diminished  participation 
under  a  plan,  whereas  under  a  special 
rule  a  total  cessation  might  not 
constitute  a  complete  withdrawal  [e.g.,  a 
75  percent  reduction  in  conributions 
would  be  a  partial  withdrawal,  but  a  100 


percent  reduction  would  not  be  a 
complete  withdrawal). 

Special  partial  withdrawal  rules 
would  need  to  be  consistent  with  the 
rules  adopted  on  complete  withdrawal, 
but  are  there  any  special  limitations  that 
should  be  placed  on  the  kind  of  partial 
withdrawal  rules  a  plan  might  adopt? 
The  options  for  partial  withdrawal  rules 
range  from  rules  like  the  general 
statutory  rules  contained  in  section 
4205*  to  no  rule  at  all  as  provided  for 
the  entertainment  industry  in  section 
4208(d)(2).  Should  PBGC  estabUsh 
minimum  requirements  for  special 
partial  vtrithdrawal  rules?  Are  there 
circumstances  in  which  the  no-partial- 
withdrawal  rule  would  be  appropriate? 

In  developing  special  withdrawal 
rules,  plan  rules  might  well  need  to 
address  the  effect  of  the  rules  not  only 
under  section  4201  of  ERISA,  but  under 
other  Title  IV  provisions  as  weU,  such  as 
the  mass  withdrawal  and  sale  of  assets 
provisions.  Unless  these  related  areas 
are  addressed,  the  use  of  special  rules 
may  pose  a  significant  risk  to  the 
insurance  system.  One  example  of  this 
is  the  possibility  of  mass  withdrawal. 

The  possibility  exists  that  an  industry 
can  disappear  in  an  area.  Absent 
specific  "mass  withdrawal"  provisions 
in  the  plan's  special  rules,  no  employer 
would  be  liable  and  the  total  burden 
would  be  shifted  to  PBGC.  How  mi^t 
plan  rules  be  structiired  to  eliminate  this 
risk?  Or,  would  it  be  advisable  for  the 
regulation  to  require  that  the  special 
withdrawal  liability  rule  not  apply  to 
employers  who  cease  to  be  obligated  to 
contribute  to  the  plan  or  cease  covered 
operations  within  a  certain  number  of 
years  prior  to  the  date  that  all  employers 
withdraw  bom  a  plan? 

Sales  of  assets  may  also  present 
significant  risks  to  the  insurance  system 
under  plans  that  have  adopted  special 
rules.  If  the  employer  sells  its  business 
to  a  non-contributing  employer  in  the 
same  area,  there  may  be  potential  harm. 
Thus,  it  may  be  necessary  to  require  that 
the  special  rules  address  what  happens 


•  Under  ERISA  »ection  4205.  several  events  result 
in  a  partial  withdrawal  for  plans  other  than 
construction  and  entertainment  industry  plans. 
First  a  partial  withdrawal  occurs  if  there  is  a  '70 
percent  contribution  decline"  in  an  employers 
contribution  base  units.  In  addition,  a  partial 
withdrawal  occurs  if  there  is  a  "partial  cessation  of 
the  employer's  conlribulion  obligation."  Under 
ERISA  section  4205(b)(2)(A).  such  a  partial 
cessation  occurs  if  the  employer  permanently 
ceases  to  have  an  obligation  to  contribute— under 
one  or  more  (but  not  all)  collective  bargaining 
agreements:  or  with  respect  to  one  or  more  (but  not 
all)  of  its  facilities.  Further  a  partial  withdrawal  for 
a  partial  cessation  occurs  only  if  the  employer 
continues  to  perform  work  of  the  t)'pe  for  which 
contributions  were  previously  required  without 
having  an  obligation  to  contribute  for  such  work. 
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when  an  employer  ceases  to  have  an 
obligation  to  contribute  as  a  result  of  a 
sale  of  assets.  For  example,  in  the 
situation  posited  above,  should  the  tale 
be  treated  as  a  withdrawal  unless  the 
purchaser  assumes  the  obh'gation  to 
contribute  for  the  operations  purchased, 
and  assumes  the  amount  of  unfunded 
vested  benefits  allocable  to  the  seller  as 
of  the  date  of  the  sale?  Should  all  sales 
of  assets  be  treated  alike? 

Requests  for  CsBBiants  and  Suggestioas 

PBGC  invites  comments  on  the  issues 
and  proposals  discussed  in  this  notice, 
includii^  specific  suggestions  on  how  a 
regulation  might  address  these  issues. 

list  of  Subjects  in  29  CFR  Part  2645 

Employee  benefit  plans.  Pensions. 

Issued  at  Washingtoa  D.C.  on  this  29th  day 
of  April,  1982. 
Robert  E.  N^agie. 

Executive  Director,  Pension  Benefit  Cuanmty 
Corporation. 
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VETERANS  ADMINISTRATION 

38CFRPart21 

Veteran*  Education;  Surviving 
Spouao'a  OeUiniting  Date,  Approval 
Requirements  for  Nonaccredtted 
Courtee 

AOaiCV:  Veterans  Administration, 
ACTION:  Proposed  regulations. 

summary:  The  following  regulations 
propose  to  implement  provisions  of  the 
Veterans'  Disability  Compensation, 
Housing,  and  Memorial  Bimefits 
Amendments  of  1981  whkh  affect 
persons  receiving  educational 
assistance  under  chapters  34,  35  and  36, 
title  38,  United  States  Code.  These 
amendments  liberalize  the  method  for 
determining  the  last  date  a  surviving 
spouse  may  receive  dependents' 
educational  assistance,  and  liberalize 
the  approval  requirements  for 
nonaccredited  courses. 
DATES:  Comments  must  be  received  on 
or  before  June  1, 1982. 

In  keeping  with  Pub.  L.  97-66,  the 
Veterans  Administration  proposes  to 
make  these  regulations  effective  on 
October  17, 1981- 

ADDRESSC8:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  objections  regarding  the 
proposal  to  the  Administrator  of 
Veterans'  Affairs  ^271A1.  Veterans 
Administration.  810  Vermont  Avenue, 
^fW.,  Washington,  DC  20420.  All  written 
comments  received  will  be  availabe  for 


pobUc  inspection  at  tike  above  address 
only  between  the  hours  of  8  am  and  4:30 
pm,  Monday  throng  Friday  (except 
holidays],  ontil  June  11. 1962.  Persons 
visiting  die  Veterans  Administration 
Centrd  Office  in  Washington,  D.C  for 
the  purpose  of  inspecting  any  such 
comments  will  be  received  by  the 
Central  Office  Veterans  Services  Unit  in 
room  132.  Visitors  to  VA  field  stations 
will  be  informed  that  the  records  are 
available  for  inspection  only  in  Central 
Office  and  will  be  famished  the  address 
and  room  number. 

FOR  FURTHER  RIFORMMTMN  CONTACT: 
June  C  Schaeffer  (225),  Assistant 
Director  for  Pbhcy  and  Program 
Administration,  Education  Service. 
Department  of  Veterans  Benefits, 
Verterans  Administration,  Washington. 
DC  20420  (202-389-2092). 
SUPPLEMENTARY  MFORMATION:  Section 
21.3046  is  amended  to  implement  die 
portion  of  the  Veterans'  Disability 
Compensation,  Housing,  and  Memorial 
Benefits  Amendments  of  1981  which 
provides  a  new  method  for  determining 
a  surviving  spouse's  deHmiting  period. 
This  poKcy  change  is  required  by  law. 

Sections  21.4254  and  21.4255  are 
amended  to  permit  nonaccredited 
colleges  and  universities  to  obtain  a 
waiver  of  one  of  the  requirements  they 
ordSnarily  would  have  to  meet  in  order 
to  have  their  courses  approved  for 
veterans'  training.  This  policy  change  is 
also  required  by  law. 

The  Veterans  Administration  has 
determined  that  these  proposed 
regulations  do  not  contain  a  major  rule 
as  that  term  is  defined  by  Executive 
Order  12291.  Federal  Regulation.  The 
annual  effect  on  the  economy  vdll  be 
less  than  $100  million.  The  proposals 
will  not  result  in  any  major  increases  in 
cost  or  prices  for  anyone.  They  will  have 
no  significant  adverse  effects  on 
competition,  employment  investment, 
producti'vity.  inivwaticm,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

The  Administrator  of  Verterans' 
Affairs  hereby  certifies  that  these 
proposed  regiilations,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act  (RFA).  5 
U.S.C  601-612.  These  regulations  are 
exempt  under  5  U.S-C  6C5{B)  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604.  Theiy  are  several  reasons  for 
this  certificatioh^ 

The  amendment  to  %  21.3046  will 
regulate  recipients  of  dependents' 


educational  assistance.  H  wA  have  no 
significant  direct  impact  on  saiaU 
entities  (Le.  small  businesses,  small 
private  and  nonprofit  wganizations,  and 
small  governmental  jurisdictions.) 

There  are  26  puUicIy  snpported 
degree-granting  colleges  and  universities 
which  are  candidates  for  accreditation 
by  a  regional  accrediting  association. 
They  may  possibly  be  affected  by  the 
amendnwnts  to  SS  21.4254  and  21.4255. 
Of  these  only  one  is  supported  by  a 
governmental  jurisdiction  small  enough 
to  be  a  small  entity  according  to  the 
RFA.  This  is  not  a  substantial  number. 
The  amendments  to  diese  sections  will 
have  no  significant  direct  impact  on 
other  types  of  small  entities  such  as 
small  businesses  and  small  private  and 
nonprofit  organizations. 

List  of  Sobiecta  in  3B  CFK  Part  21 

Civil  rights,  Qaims.  Education.  Grant 

programs — education.  Loan  programs — 
education.  Reporting  requiremeats. 
Schools,  Veterans,  Veterans 
Administration,  Vocational 
rehabilitation. 

(Catalof  of  Federal  Domestic  Assistance 
numbers  for  tke  pro^ama  affected  by  ttiese 
proposed  regulatiens  are  64.111,  M.117  and 
64.120) 

Approved  April  15. 1982. 
Robert  P.  Nibbs, 
Administrator. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Hie  Veterans  Administration  is 
proposing  to  amend  38  CFR  Part  21  as 
follows: 

1.  In  S  21.3046,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  21.3046    Pertwfts  of  ellgibMy;  spouses 
and  surviving  I 


(b)  Surviving  spouses.  (1)  ff  the 
Veterans  Administration  determines 
before  December  1, 1968  that  the  veteran 
died  of  a  service-connected  disability, 
the  beginning  date  of  the  10-yeai  period 
is  December  1. 196& 

(2)  ff  the  veteran's  death  occurred 
before  December  1. 1968,  but  the 
Veterans  Administration  does  not 
determine  that  the  veteran  died  of  a 
service-connected  disability  until  after 
November  30, 1968,  the  beginning  date 
of  the  10-year  period  is  the  date  on 
which  the  Veterans  Administration 
determines  that  the  veteran  died  of  a 
service-connected  disability. 

(3)  If  the  veteran's  death  occurred 
before  December  1, 1968  while  a  total, 
service-connected  disability  evaluated 
as  permanent  in  nature  was  in 
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existence,  the  beginning  date  of  the  10- 
year  period  is  Decembs  1, 1968. 

(4)  If  the  veteran's  death  occarred 
after  November  30. 1988,  the  beginning 
date  of  the  10-year  period  is: 

(i)  The  date  of  death  of  the  veteran 
who  dies  while  a  total,  servioe- 
connected  disabihty  evaluated  as 
permanent  in  nature  was  in  existence,  or 

(ii)'The  date  on  which  the  Veterans 
Administration  determines  that  the 
veteran  died  of  a  service-connected 
disabihty.  (38  U.S.C  1712(b);  Pub.  L  97- 
66,  95  Stat  1026) 
*        •        *        •        • 

2.  In  I  21.4254.  paragraph  (cKl3)  is 
revised  as  follows: 

§21.4254    NonaccredKed  eourses. 

[c)  Approval  criteria.  *  *  * 
(13)  The  school  eidier  (i)  Has  and 
maintains  a  pobcy  for  the  pro  rata 
refund  of  the  unused  portion  of  tuition, 
fees  and  charges  if  the  veteran  or 
eligible  poson  fails  to  enter  the  course 
or  withdraws  at  is  discontinued  from  it 
before  completion,  or 

(ii)  Has  obtained  a  waiver  of  this 
requirement.  See  S  21.4255.  (38  U.S.C 
1776:  Pub.  L.  97-66.  95  StaL  1026) 

3.  Section  21.4255  is  revised  as 
follows: 


§21^4255    Rafundpoacy; 


(a)  Acceptable  refund  policy.  A  refund 
pohcy  meets  the  requirements  of 
S  21.4254(cKl3),  if  it  provides  that  the 
amount  charged  for  tuition,  fees,  and 
odier  charges  for  a  portion  of  the  course 
does  not  exceed  the  approximate  pro 
rata  portion  of  the  total  charges  for 
tuition,  fees,  and  other  charges  that  the 
length  of  the  completed  portion  of  the 
course  bean  to  the  total  length.  The 
school  may  make  provision  for  refund 
within  the  following  limitations: 

(1)  Registration  fee.  An  estabUshed 
registration  fee  in  an  amount  not  to 
exceed  $10  need  not  be  subject  to 
proration.  Where  the  established 
registration  fee  is  more  than  $10,  the 
amount  in  excess  of  $10  will  be  subject 
to  proration. 

(2)  Breakage  fee.  Where  the  school 
has  a  breakage  fee,  it  may  provide  for 
the  retention  of  only  the  exact  amount  of 
the  breakage,  with  the  remaining  part,  if 
any,  to  be  refunded 

(3)  Consumable  instructional  supplies. 
Where  the  school  makes  a  separate 
charge  for  consumable  instructional 
supplies,  as  distinguished  from 
laboratory  fees,  the  exact  amoimt  of  the 
charges  lot  auppUes  consumed  may  be 


retained  but  any  remaining  part  must  be 
refunded. 

(4)  Books,  supplies  and  equipment,  (i) 
A  veteran  or  eligible  person  may  retain 
or  dispose  of  books,  supplies  ^d 
equipment  at  his  or  her  discretion  when: 

(A)  He  or  she  purchased  them  from  a 
bookstore  or  other  source,  and 

(B)  Their  cost  is  separate  and 
independent  from  the  charge  made  by 
the  school  for  tuition  and  fees. 

(ii)  The  school  will  make  a  refund  in 
full  for  the  amoimt  of  the  diarge  for 
unissued  books,  supplies  and  equipment 
when: 

(A)  The  school  furnishes  the  books, 
supphes  and  equipment 

(B)  The  school  includes  their  cost  in 
the  total  charge  payable  to  the  school 
for  the  course. 

(C)  The  veteran  or  eligible  person 
withdraws  or  is  discontinued  before 
completing  the  course. 

(iii)  The  veteran  or  eligible  person 
may  dispose  of  issued  items  at  his  or  her 
discretion  even  if  they  were  included  in 
Ae  total  charges  payable  to  the  school 
for  the  course. 

(5)  Tuition  and  other  charges.  Where 
the  school  either  has  or  adopts  an 
estabUshed  policy  for  the  refund  of  the 
unused  portion  of  tuition,  fees,  and  odier 
charges  subject  to  inoration.  which  is 
more  favorable  to  the  veteran  or  eligible 
person  than  the  approximate  pro  rata 
basis  as  provided  in  this  paragraph, 
such  estaUidhed  policy  will  be 
applicable.  Otherwise,  the  school  may 
charge  a  sum  which  does  not  vary  more 
than  10  percent  from  the  exact  pro  rata 
portion  of  sudi  tuition,  fees,  and  other 
charges  that  the  length  of  the  completed 
portion  of  the  course  bears  to  its  total 
length.  The  exact  proration  will  be 
determined  on  die  ratio  of  the  number  of 
days  of  instruction  completed  by  the 
student  to  the  total  number  of 
instructional  days  in  the  course. 

(6)  Prompt  refund.  In  the  event  that 
the  veteran,  spouse,  surviving  spouse  or 
child  fails  to  enter  the  courae  or 
withdraws  or  is  discontinued  therefrom 
at  any  time  prior  to  completion  of  the 
course,  the  unused  portion  of  the  tuition, 
fees  and  other  diaiges  paid  by  die 
individual  shall  be  refunded  prompUy. 
Any  instituticm  which  fails  to  forward 
any  refund  due  within  40  days  after  such 
a  change  in  status,  shall  be  deemed, 
prima  facie,  to  have  failed  to  make  a 
prompt  refund,  as  required  by  this 
paragraph. 

(b)  Waiver.  (1)  An  educational 
mstitation  may  apply  to  the  Ehrector  of 
the  VA  field  station  of  jurisdiction  for  a 
waiver  of  the  requkements  of  paragraph 
(a)  of  this  section  as  they  apply  to  a 
veteran  or  eU^bk  person.  The  Director 


shall  grant  a  waiver  when  he  or  she 
finds  that  the  educational  institution: 

(i)  Is  a  college,  university,  or  similar 
institution  offering  post-secondary  level 
academic  instruction  leading  to  an 
associate  or  higher  degree; 

(ii)  Is  operated  by  an  agency  of  a  State 
or  a  unit  of  local  government; 

(iii)  If  operated  by  an  agency  of  a 
State,  is  located  wiithin  that  State; 

(iv)  If  operated  by  a  unit  of  local 
government,  is  located  within  the 
b&undaries  of  the  area  over  which  that 
unit  has  taxing  jurisdiction; 

(v)  Is  a  candidate  for  accreditation  by 
a  regional  accrediting  agency;  and 

(vi)  Charges  the  veteran  or  eUgible 
person  no  more  than  $120  per  quarter, 
$180  per  semester  or  $360  per  school 
year  in  tuition,  fees  and  other  charges 
for  the  course. 

(2)  If  an  educational  institution 
disagrees  with  a  decision  of  a  Director 
of  a  VA  field  station,  it  may  ask  that  the 
Director,  Education  Service  review  the 
decision.  In  reviewing  die  decision  the 
Director  must  consider  the  evidence  of 
record.  He  or  she  may  not  grant  a 
waiver  unless  all  the  criteria  of 
paragraph  (b)(1)  of  this  section  are  met 
(38  U.S.C  1776(d);  Pub.  L  97-66, 95  Stat 
1028) 

[FR  Doc  82-12247  Filed  S-«-8Z:  MS  am] 
BHUNQ  CQOE  SSaS-StHI 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  122, 123, 124  Md  146 
[W-4-FRL-2118-1] 

Mississippi  Dapartmant  Of  NMury 
Resources;  Underground  h^actton 
Control  Primacy  AppMcation 

AOENCV:  Environmental  Protection 
Agency. 

ACTKHC  Notice  of  cancellation  of  public 
hearing. 


The  pubbc  hearing  on  the 
Mississippi  Department  of  Natural 
Resources,  Underground  Injection 
Control  Primacy  Apphcation,  scheduled 
for  May  10, 1982  has  been  cancelled. 
The  public  hearing  had  been  announced 
in  the  Wednesday,  April  8, 1982  Federal 
Register  (47  FR  15147). 

Inasmuch  as  EPA  has  received  only 
minimal  response  from  the  public,  the 
Region  has  determined  that  insu£Bcient 
public  interest  was  generated  and  is 
cancelling  the  public  hearing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  F.  Fehn.  Gnnmdwater  Section, 
Environmental  Protection  Agency. 
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Region  IV.  345  Courtland  Street  NE., 
Atlanta.  Georgia  30365;  (404)  881-3866. 

Dated:  April  27. 1982. 
Charles  R.  leter. 

Regional  Administrator. 

P^  Doc.  82-12231  Filed  S-t-SZ:  8:45  am| 
BHJJNQCOOE  S560-S(MI 


40CFR  Part  123 

[W-4-FRL-211ft-2] 

State  Oil  and  Gas  Board  of  Mississippi; 
Underground  injection  Control 
Primacy  Application 

agency:  Environmental  Protection 

Agency. 

action:  Notice  of  cancellation  of  public 

hearing. 

summary:  The  public  hearing  on  the 
State  Oil  and  Gas  Board  of  Mississippi 
Underground  Injection  Control  Primacy 
Application,  scheduled  for  May  11. 1982 
has  been  cancelled  The  public  hearing 
had  been  announced  in  the  Thursday, 
April  7, 1982  Federal  Register  (47  PR 
14925).  No  requests  for  a  public  hearing 
have  been  received. 

FOR  FURTHER  INFORMATION  CONTACT: 

Curtis  F.  Fehn,  Groundwater  Section, 
Environmental  Protection  Agency, 
Region  IV,  345  Courtland  Street,  NE., 
Atlanta.  Georgia  30365.  (404)  881-3886. 

Dated:  April  27. 1982. 
Charles  R.  Jeter, 

Regional  Administrator. 

[PR  Doc.  82-12232  Filed  5-4-S2: 8:45  am] 
BnXmO  CODE  6S60-S04I 


40  CFR  Part  180 
IOPP-300059;  PH-FRL  2112-7] 

Seven  Rare  Eartti  Chlorides;  Proposed 
Exemptions  From  ttie  Requiremsnt  of 
a  Tolerance 

Correction 

In  FR  Doc.  82-11524,  appearing  at 
page  18155.  in  the  issue  of  Wednesday. 
April  28, 1982,  make  the  following 
change: 

On  page  18157,  in  the  first  column, 
after  the  "Dated"  line,  add  the  following 
signature: 

Fre<lerick  Qdaness,  Jr^ 
Assistant  Administrator  for  Water. 
lOOOE  MOt-OIHI 


40  CFR  Part  180 

[PH  FRL  2113-7;  PP  OE2388/P221] 

0,0-Olethyi  0-<2-lsopropyl-6-Methyl-4- 
Pyrimidinyl)  Phosphorothloate; 
Proposed  Tolerances 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rule 

summary:  This  notice  proposes  that 
tolerances  be  established  for  residues  of 
the  insecticide  aO-diethyl  0-[2- 
i8opropyl-6-methyl-4-pyrimidinyl) 
phosphorothloate  in  or  on  the  raw 
agricultural  commodities  wheat  forage, 
grain,  and  straw.  This  proposal  to 
establish  a  maximum  permissible  level 
for  residues  of  the  insecticide  in  or  on 
the  commodities  was  submitted  by  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

date:  Comments  must  be  received  on  or 
before  June  4, 1982. 

address:  Written  comments  to:  Donald 
R.  Stubbs,  Emergency  Response  Section, 
Registration  Division  (TS-767C), 
Environmental  Protection  Agency,  401 M 
St.,  SW.,  Washington,  D.C  2046a 
FOR  FURTHER  INFORMATION  CONTACT 
Donald  Stubbs  (703-557-7700). 
SUPPLEMENTARY  INFORMATION:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University.  New  Brunswick,  NJ  08903. 
has  submitted  pesticide  petition  number 
OE2388  to  EPA  on  behalf  of  the  IR-4 
Technical  Committee  and  the 
Agricultural  Experiment  Stations  of 
California.  Illinois.  Kansas.  Oklahoma. 
Texas,  and  Washington. 

This  petition  requested  that  the 
Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  propose  the 
establishment  of  tolerances  for  residues 
of  the  insecticide  O-Odiethyl  0-(2- 
i8opropyl-e-methyl-4-pyrimidinyl) 
phosphorothloate  in  or  on  the  raw 
agricultiiral  commodities  wheat  forage, 
wheat  grain,  and  wheat  straw  at  0.05 
part  per  million  (ppm). 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated.  The  pesticide  is  considered 
useful  for  the  purpose  for  which  the 
tolerance  is  sought.  The  toxicological 
data  considered  in  support  of  the 
proposed  tolerance  included:  an  NCI 
bioassay  (based  on  2-year  oncogenicity 
studies)  which  was  negative  for 
oncogenicity  in  rats  and  mice;  a  multi- 
generation  rat  reproduction  study  with  a 
no-observed-effect  level  (NOEL)  of  0.4 
mg/kg/day;  a  lOO-week  monkey  feeding 
study  with  a  cholinesterase  (ChE)  NOEL 


of  1.0  ppm;  a  90-day  rat  feeding  study 
with  a  ChE  NOEL  of  0.025  mg/kg/day;  a 
go-day  dog  feeding  study  with  a  ChE 
NOEL  of  0.02  mg/kg/day,  a  two-year  rat 
feeding  study  with  a  ChE  NOEL  not 
demonstrated  at  10  ppm  (lowest  dose 
tested;  a  2-year  dog  feeding  study  with  a 
ChE  NOEL  not  demonstrated  at  160  ppm 
(lowest  dose  tested);  a  rabbit  teratology 
study  negative  for  teratogenic  and 
fetotoxic  effects  at  100  mg/kg  (highest 
level  fed)  during  days  6  to  18  of 
gestation;  a  hen  demyelination  study 
which  was  negative  at  100  mg/kg. 

The  acceptable  daily  intake  (ADI), 
based  on  the  90-day  dog  feeding  study 
(NOEL  of  0.02  mg/kg/day)  and  using  a 
10-fold  safety  factor,  is  calculated  to  be 
0.002  mg/kg  of  body  weight  (bw)/day. 
The  maximum  permitted  intake  (MPI) 
for  a  60-kg  human  is  calculated  to  be 
0.12  mg/day.  The  theoretical  maximum 
residue  contribution  (TMRC)  from 
existing  tolerances  for  a  1.5  kg  daily  diet 
is  calculated  to  be  0.4137  mg/day;  the 
current  action  will  increase  the  TMRC 
by  0.0078  mg/day  or  approximately  1.8 
percent.  The  current  action  will  utilize 
6.48  percent  of  the  ADL 

The  nature  of  the  residues  is 
adequately  understood  and  an  adequate 
analytical  method  (gas  chromatography 
with  a  flame  photometric  detector)  is 
available  for  enforcement  purposes.  No 
secondary  residues  are  expected  in 
meat  milk^  poultry,  or  eggs  from  the 
proposed  use.  There  are  presendy  no 
actions  pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  above  information 
considered  by  the  Agency,  the 
tolerances  established  by  amending  40 
CFR  Part  180  would  protect  the  pubHc 
health.  It  is  proposed,  therefore,  that  the 
tolerances  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide, 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  on  or  before  June  4, 
1982,  that  this  rulemaking  proposal  be 
referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  most 
heai  a  notation  indicating  the  docimient 
control  number,  "[PP  OE2388/P2211".  AU 
written  comments  filed  in  response  to 
this  petition  will  be  available  for  public 
inspection  in  the  office  of  Donald  Stubbs 
from  8:00  a.m.  to  4.-00  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
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The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
534,  94  Stat.  1164.  5  U.S.C.  eoi-«12).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptiona  torn  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures.  Agriciiltural  commodities^ 
Pesticides  and  pests. 

(Sec.  408(8).  68  StaL  514  (21  U5.C  346a(e))) 

Dated:  April  21. 1982. 

Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

PART  180— TOLERANCES  ANO 
EXEMPTIONS  FROM  TOLERANCES 
FOR  PESTICIOE  CHEMICALS  IN  OR  ON 
RAW  AGRICULTURAL  COMMOOITiES 

Therefore,  it  is  proposed  that  40  CFR 
180.153  be  amended  by  adding  and 
alphabetically  inserting  the  raw 
agricultural  commodities  wheat  forage, 
wheat  grain,  and  wheat  straw  to  read  as 
follows: 

§  1 80. 1 53  0,0-Diettiyl  0-<2-isopropyl-6- 
mettiyM-pyrimidlnyO  phosphorotfiloate; 
tolerances  for  residues. 


Commodities 


Parts  per 
million 


Wheat,  fofage  .4 _. 

Wheal,  grain ^.^ 

Wheat,  straw 4.. 


0.05 
0.05 
0.05 


[FR  Doc.  82-11822  Filed  S-«-8i  8:45  am] 
WUJNa  CODE  BSaO-fiO-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-6286] 

National  Flood  Insurance  Program; 
Proposed  Flood  Elevation 
Oeterminations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Proposed  rule. 


summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  listed 
below  and  proposed  changes  to  base 
flood  elevations  for  selected  locations  in 
the  nation.  These  base  (lOO-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

dates:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
pubhcation  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

addresses:  See  taWe  bdow 

FOR  FURTHER  MPORMATION  CONTACT: 

Mr.  Robert  G.  Chappell,  Federal 
Emergency  Management  Agency. 
National  Flood  Insurance  Program.  (202) 
287-0230.  Washington.  D.C.  20472. 

SUPPl^MENTARV  INHMIATION:  The 

Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (lOO-year)  flood 
elevations  for  selected  locations  in  the 
nation,  in  accordance  with  section  110 
and  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234), 
87  Stat.  990,  which  added  Section  1363 
to  the  National  Flood  Insurance  Act  of 
1968  (Tide  XIU  of  the  Housing  and 

Proposed  Base  (too- year)  Flood  Elevations 


Urban  Development  Act  of  1968  (Pub.  L 
90-448)),  42  U.S.C.  4001-4128.  and  44 
CFR  67.4. 

These  elevations,  togedier  with  the 
flood  plain  management  measures 
required  by  §  60.3  of  die  program 
regulations,  are  the  minimum  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  state,  or  regional  entities.  These 
proposed  elevations  will  also  be  used  to 
calculate  die  appropriate  flood 
insurance  premimn  rates  for  new 
buildings  and  dieir  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  tile  Associate  Director,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
detenninations.  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  die  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  will  govern  future 
construction  within  the  flood  plain  area. 
The  elevaticHi  determinations,  however, 
impose  no  restriction  unless  and  untU 
the  local  commimrty  voluntarily  adopts 
flood  plain  ordinances  in  accord  widi 
these  elevations.  Even  if  ordinances  are 
adopted  in  compliance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  flood  plain  and  do 
not  proscribe  development.  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement  of  itself  it  has  no  ecooomic 
impact. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


Oty/lowt/oounly 


Nwrada  CoufWy  (Unincorporated  AreM)_ 


Seum  of  tloodmg 


StMralCrMk 

SqiAM  Craak  Tnbulivy  1 .. 
SquitrM  Craak  Tikutaiy  2.. 


LocMon 


50  «M«  upetrawn  from  owiiar  e«  CkrmRomi.. 


500  teal  upaMam  trom  oonfluanca  Mth  Sqianl_ 
30  »eel  upstream  from  cantar  cH  Penn  Valay  Orwa 


#Dap«hin 

toalatxMa 

ground 

'Bevaton 

in  toet 

(NOVO) 


1.410 

*ij6a 

*1J84 
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Proposed  Base  (100- year)  Flood  Elevations— Continued 


State 


City/town/county 


Source  of  flooding 


Location 


fDeplhin 

ta«l  alMve 

ground 

'Elevation 

intoel 

(NGVD) 


Squinel  Creek  Tributary  2-1 . 

Clear  Creek . 

Wolf  Creek  ...„ 


South  Fork  Wolf  Creak.. 

Little  Wolf  Creek 

Deer  Creek „ 


Tnickee  HIver.. 


Dormer  Creek.... 
SummM  Creek .. 

Trout  Creek 

Dorvwr  lake 


50  feet  upstream  from  canter  of  Devonafiira  Circta 

75  feet  upstream  from  center  of  Penn  Valley  Drive 

60   feet   souttnvest   from   cerrtar   of   intersactton   ol 

Sutton  Way  and  Maho-Maryland  Road. 

500  feet  upstream  from  cerrter  of  Colfax  INglnway 

Intersection  of  Grass  Valley  corporate  limits  and  crook . 
150  feel  souttiwest   from   center  of  jntersedion  of 

Willow  Valley  Road  and  Grove  Street 
kiteraectton  of  Tnjckee  River  and  center  of  OW  U.S. 

Highway  40. 

25  feet  upstream  from  center  of  Bridge  Streeet 

30  feet  upstream  from  center  of  State  Higfiway  89 

25  feel  upstream  from  center  of  Summit  Creek  Drive .... 

100  feet  upstream  from  center  of  East  Mam  Street 

300  feet  north  from  intersection  of  Dogwood  Street 

with  South  Sliore  Drive. 


Maps  available  for  inspectnn  at  Departmeot  of  Planning.  HEW  BuiWkig,  10433  WiVow  Valley  Road,  Nevada  Oty,  Catkxnia. 
Send  comments  to  the  Honorable  Eric  Rood,  Nevada  County  CourttwuM,  Nevada  City,  Calfomia  85959. 


Maps  available  tor  Inspection  at  Pubic  Works  Department,  Thomas  Center,  300  NE  eth  Avenue.  Room  319,  GainsvWe,  Ftorida. 
Send  ocnwnente  to  the  Honorable  Courlwid  CoMer,  P.O.  Box  490.  QainesvMe,  FlorMa  32602. 


•1,411 
•1,406 
•^528 

•2,436 
•2,447 
•2,511 

•5.640 

•5,793 
•5,880 
•5.954 
•5,822 
•SM2 


PtotUa 

GamsvHe  (Oty)  Alachua  County 

Hogtown  Creek 

Hogtown  Creek  Tributary  1 

Hogtown  Creek  Tributary  2 

Little  Hatchet  Creek 

At  the  center  of  Northwest  eth  Avenue  crossing 

75  feat  upstreMn  from  center  of  Northwest  34th  Street. 
50  feet  upstream  from  center  ol  Northweat  43rd 

Avenue. 
30  feet  upstream  from  cerilar  of  Airport  Service  Road..- 
40  feet  upstream  from  center  of  Southeast  4th  Street.... 

At  tfie  center  of  corporate  limit  crossing _ 

500  feet  south  from  the  intersection  of  Southeast  26lh 

Street  and  Soutlieast  26th  Terrace. 

•89 

•107 
•166 

•110 
•113 

Tun**!  Creek 

•68 

Newnans  Lake  Titwtaiy  1 .    - 

•121 

Florida.. 


Marion  County  (Uninootporatod  Aieaa). 


HalfmoonLaka. 
Lake  Bryant 

Maps  available  tor  inspection  at  Engineering  Deiianmant,  County  Office  BuiMtog,  19  NW  Pkia  Avarwa,  Ocala.  Florida. 
Send  comments  to  the  Honorable  Bnice  Baniett  19  NW  Pine  Avenue.  Ocala,  Florida  32670. 


Withlaooochee  River - 
Bkie  Run 


Lake  Kerr  «id  Littia  Lake  Kair 

Lake  Weir  and  UWe  Lake  Wair 


MHDwnLdie. 


At  tie  center  of  Stale  Hl^iway  200  cioaslng._.,,. 
At  tfte  City  of  Dumelon  corporate  hnil  ctoaafng._ 
At  Petes  Island 


900  feet  south  from  cerrler  of  Intersection  of  seaboni 

coast  Ine  mi  Altomato  U.S.  l-lgriways  27  and  441. 
SOO  feat  north  form  oenter  of  Intersection  o<  Slate 

llghway  40  and  Levee  Hammock  Road. 
900  feet  souttwast  Itom  center  of  intersectton  of  State 

Highway  40  and  Levee  Hammock  Road. 
3000  feet  south  from  oeriter  of  IrHersectkXi  Of  Stale 

Higliway  40  and  Levee  HamriKjck  Road. 


•41 
•33 

•27 
•60 

•54 

•65 

•66 


Georgia.. 


I  City  of  Ponerdale,  Newton  County I  Veltow  River.. 


I  Just  upstream  of  Highway  81. .„ 


Maps  available  tor  inapectton  at  CHy  HaH.  Broad  Street  Covington,  Georgia  30270. 

Send  comments  to  Mayor  Smallwood  or  Mr.  Arcliie  Patterson,  City  CoutKalman,  City  HaH,  P.O.  Box  657,  Porterdale,  Georgia  30270. 


•622 


Georgia.. 


Clly  of  West  Point  Troup  County .. 


Chattahoocfiee  River .. 
Long  Cane  Creek 


Long  Cane  Creek  Tributary 

Maps  avaHaUa  for  inspectton  at  City  Clerii's  office.  City  HaH,  Second  Avenue,  West  Point  Georgia  31833. 

Send  comments  to  the  Mayor  John  Brown  or  Mr.  John  Meadors.  City  Admkiistrator.  City  Hall,  P.O.  Box  487,  West  Point  Georgia  31833. 


Just  upstream  of  U.S.  Highway  29 - ~~ 

Just  upstream  of  Interstate  Higliway  85  southbound  — 

Just  upstream  of  State  Highway  18  westbound 

Just  upstream  of  Interstate  Highway  85  nortftoound 


•574 
•572 
•573 
•577 


City  and  County  of  Honoluki 


Manoa  Patoto  Drainage  Canal.. 


Manoa  Stream 


Patoto  Stream 


Ala  wal  Canal.. 


Approximately    700*    upstream    of    confluanoa    with 
Alawai  Carval. 

Date  Street  (upstream) 

Downstream  of  Walalae  Avenue 
King  Stream  upstream. 


Confluence  of  Patoto  Stream ... 
Dole  Street  upstream 

Lowrey  Avenue  upstream 

Approximately  400'  upstream  Pawaina  Street 

Approximatefy  1 50'  upstream  of  confluence  with  Luaa- 

laea  Stream. 

Upstream  of  concrete  cftannel 

3rd  Avenue  (upstream) 

Downstream  of  2nd  concrete  culvart..„ 

From  approximately  100'  upstream  of  SeasMe  Avenue 

extended  to  Ainakea  Way. 


Maps  available  for  inspection  at  the  City  Halt,  Department  of  Land  Utillzatton,  7th  Ftoor,  650  South  King  Street  Honotoki.  Hawaii. 

Send  comments  to  Honorabto  Eileen  Anderson,  Mayor  of  the  City  and  County  of  Honotokj,  City  HaH,  650  South  King  Street  Honoluto,  Hawaii  96813. 


•7 

•13 
•M 
•29 

•35 

•62 
•167 
•242 
•286 

•53 
•76 
•96 

e 


(QCuba,  Fulton  County  „ 


Shaltow  Fkxxlng  (pondtog  due  to 
ftfnfaR). 


At  the  Intersectton  of  Douglaa  Street  and  9th  Avenue ... 

About  700  feet  northeast  of  the  Intersection  of  Toledo 
Paotia  and  Western  Railroad  and  3cd  Avenue. 


Maps  available  for  inspeclton  at  the  City  Halt  403  Jefferson  Street  Cuba,  NNnois. 

Send  comments  to  Honorable  Qikert  Lamon,  Mayor.  City  of  Cuba,  Ctty  Halt  403  Jeffenon  Street  Cuba,  Wnoia  61427. 


f1 

#1 
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Proposed  Base  (100-year)  Flood  EtEVATioNS-Continued 


City/kMin/counqr 


OOLakemoor.  McHeray  County. 


Sowca  of  aoodng 


UrU*a. 


S»a«o«»   noodng   (ponSng   Imm 


Menecttm  of  Row  [Ma  DriM  VKI  Sheny  S(to  Road. 


KMsas 


Maps  avBiibto  tor  irapection  at  the  Viltage  Hal.  234  West  Rant  Road.  McHeny.  iKnois. 

Send  wmments  to  ft.  Hono,.bteRid»rt  Hyatt  V».B.Pn»a,ntVa.9e°«U>^  „o^.  Mc««,,.  ■*«,  fioOSO. 


fOapBiin 


(C)McPt>efsoa  McPlwrson  County- 


ChyTwIiayCieek. 


EaM  Bwidi  Oiy  Tirtay  Creele.. 


tty  Turtiey  Creek  TriMay  Na  3_ 
Bui  Creek 


Aot  mrtewn  ol  SMe  Routo  61 . 
of  EaM  Avenue  A- 


A«  i^wlream  of  Eaa  Kanaa*  Anenue . 


Bid  Creek  Trfeutvy  Na  2- 


JuM  upstream  o(  AlctiiKM,  Topaka  art 
Raiway. 

.Mat  daanstieant  of  Cai*%  Ro^  A 

At  corAiance  a«i  Iky  Turtiey  Cteak 


>a»  upakeam  ot  South  Frontige  Skeal 

Jiot  KMream  ol  Chicago.  Rock  lalwd  «ri  Padfe 

Rairoad. 
JiJtt  downrtreem  ol  Akiaon.  Tcpeka.  mi  S«ita  F^ 


At  oonlluenoa  «Nth  Dry  Turtiay  CMak 

.hat  upetreem  of  BnanMxid  Urn 

At  oonMuenca  Mth  Dry  Tukey  Oaak 

MM  KKIteam  ol  South  Mm  S»eet 

*m  i«>slraani  ol  West  Kansas  Avenue 
Aot  upslreem  ol  Wtest  Nor««Mei«  Road- 

Aj«t  doanstream  o(  County  Road  A 

At  oonlluence  wiVi  Bui  Creek.. 


Maps  avJAne  far  inspection  at  the  Oly  Hal.  400  East  Kansas.  McPherson.  ICaioas. 

Send  conimenb  to  Honorable  DetertECratA.  Mayor.  City  olM<J>herson.  City  Hal.  400  East  Kan«is.Mc^^ 


Aot  upskoam  ol  AkiaoK,  T^paka  Ml  S«tt  e» 

Raa«ay. 
Aet  doenstraam  o«  WIest  Hnt  Skaal 


ICansas.. 


.J tUninc.)  McPherson  County. 


Black  Keltto  Creek. 


Black  Kettle  Creek  Tritwlary  ^to.  1. 


GahaOnin. 


Smoky  HI  Rwer. 


Smoky  Hit  River  Tritxitary  No.  1 


AlioK  OX  mie  doarnslieaiii  of  OW  US  HMww  ai 
Bypass. 

*jst  i4>stream  ol  OM  U.S  Hitfiway  SI  Bypass 

Ant  I4>streani  ol  MisMun  Pmafc  R^koad 

AixM  0.96  mie  i^ntream  ol  OurM  Street 

At  oonlluence  with  Black  KaOle  Creek 


About  1.1S0  feet  kostraam  of  conluenca  aMi  Stock 

Kettle  Creek. 
Aboi«  1.GS0  feet  ifstream  ol  conkience  ««h  Stock 
Kettle  Creek. 

About  530  leal  downstream  ol  Cay  of  Gtfva  ooiporato 


At  Oiy  ol  Galva  cwporato  ln«_ 


About  1.2  mies  downstream  ol  Waslington  SMal 
Just  upstream  ol  Washington  Street. 


About  07  mie  upstream  ol  Washington  Skeal 
About  100  feet  downsfraam  ol  fifth  Street 


Just  upstream  ol  Mssowi  PacHic  Rakoad  (ivakaaa 

crossing) 
About  100  feet  downstream  ol  Stato  Hi^way  4 


Kentucky 


Maps  availaWe  lor  inspection  at  the  County  Courthouse.  Box  945,  McPherson.  Kansas. 

Send  commants  to  Honorabto  Car.  Oaldea..  Chairman  o,  the  Board  ol  Commissioners.  McPherson  County.  County  g^^  Box  945.  McPherson.  K««s  67460. 


Unincorporated     Areas 
County. 


Ol     Gieenup 


OhioRwer. 


PondRun„ 


Ctwwis  Branch 

Coal  Branch 

Smith  Branch 

Lower  White  Oak.. 


At  confluence  ol  Tygarts  Creek. 

Just  upstream  ol  Greeni*  Locks  and  0am 


Just  i4>stream  ol  Pnvaie  Road  (tocaled  lypiuiliintolii 
5.500  leel  downstreem  ol  O^  o<  RaoelaxI  ootpo- 
ralelmitsl. 

Approximate»)r  3.000  leet  south  ol  the  intersecton  ol 
US,  Highmtay  23  and  Chmns  Branch  Road. 

Just  i4»tream  ol  Duck  Puddle  Road 


Just  upstream  of  Right  For*  Smith  Brwch  Roadl 
Just  upstream  of  Jotm  Road.. 


Just  upstream  of  Dclotiicw  Dmb 
^  !I^J"  T^  "  "^"^  '^'^  '"^''  °^  "  Co^^y  ««*•»  OI«ce.  Green.*  County  Courthouse.  Greenup.  Kentucky  41 144 
^^;vS75;o^^r^  '^  C^^ouse-  "O-  BO.  3,8.  Greenup.  Kentucky  4,144.  or  Mr.  Sam  S««e.  Commun^y 


P«5V0| 


•7S0 
•752 


•1.473 
•1.460 
•1.483 
•1y«86 

•1.4M 
•1;«75 
•1.466 
•1.462 

•1v4t4 

•1.486 
•1.460 
•1.478 
•1.483 
•1.467 
•1.461 
•1.404 
'1.464 
•1.466 


•1.463 

•1.460 
•1.473 
•1.477 
•1.475 
•1.47S 

•1.477 

•1.S3S 

•1.S3S 
•1JJ73 
•1J77 

•1376 
•1J86 
•1J92 

•1.400 


•536 

•S41 
•560 


•559 

•559 
*548 
•586 

•602 


Kentucky.. 


Ptannar. 


Unincorporated  Areas  ol  Rowan  County. 


Trvlelt  Creek . 


■!■■  Drancn 

Morgan  Fork.... 

Dry  Creek 


Just  downstream  ol  Round  street 

Just  downstream  ol  State  Highway  32 1 I 

Just  upstream  of  Pnvaie  Road  located  at  Alec  HM 

Branch 
.kist  upstream  ol  McBrager  Road 


Just  upstream  of  State  Highway  5,9  orojawg  Moi»^' 
head  and  Nonti  Ryk  Railroad. 

Just  upstream  of  State  Highway  519  tocatad  approxi- 
mately 250  teel  upstream  ol  Warren  Brwch. 

Just  upstream  of  State  Highway  519 __  


•680 

•7a 

•796 

•723 

•750 

•630 
•718 
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Proposeo  Base  (100-yeab)  Flood  ELEVATiONS--Continued 


« 

Otf/Uymt/counlff 

Source  of  fkxxling 

Localion 

#Daplhin 

toet  above 

grourx). 

'Elevation 

in  feet 

(NGVD) 

•» 

1 

Just  downslreain  cH  County  Road  looatad  appnwi- 
matety  300  feet  upstream  of  Timber  Branch. 

Just  iipfitream  of  Private  Road  located  at  Patties  LJck 
Brwich. 

Just  downstream  of  Pnvate  Road  located  approximato- 
ly  500  feel  upstream  of  Kidd  Branch. 

Just  downstream  of  State  Higfiway  32 

•7B9 
•813 

•850 
*699 

Rin  RriMh  Praak 

Just  upstream  of  Pnvate  Road  located  approximately 
200  feet  downstream  of  confluence  of  Big  Brush 
Creek. 

Just  downstream  of  Pnvate  Road  located  approximate- 
ly 800  feel  downstream  of  Harvey  Branch. 

•714 

•742 
•715 

Just  downstream  of  Old  Sport  Arena  Road  located 
approximately  1,500  feet  downstream  of  Bute  High- 
way 785. 

Just  upstream  of  Middle  Prong  Brush  Creek  Road 

•799 
•845 

lulaps  avalable  for  inspection  at  Rowan  County  Judge  Exaoutwe's  Office,  County  Courthouse.  Morehead.  Kenstucky  40351. 

Send  comments  to  Mr  Jim  Nk*efl,  Rowan  County  Judge  Executive  or  I*.  Vernon  Gross.  County  Disasier  and  Emergency  Operations  Coordinalor.  Rowan  County  Courthouse.  Morehead. 
Kentucky  40351.  


Kentucky.. 


dly  01  Rtssalf,  Qraenup  Cointy.. 


Otw  River 

White  Oak  Creek.. 


At  tfw  border  of  Boyd  County  line 

Just  upstream  of  State  Higtiway  693  (Deidrick  Boule- 

vanS). 
Just  upstream  of  Verna  Drive 


•547 

•557 


•569 


Maps  availaUe  for  inspection  at  CAy  Clark's  Office.  City  Hall.  Russell  Kentucky  41169. 

Send  coomients  to  Mayor  Wood  or  Mr.  Gary  Boyd,  City  Adtninistrator.  City  HaU,  P.O.  Box  394,  Russell.  Kentucky  41 169. 


Kermabunk,  Town,  York  County.. 


Kennebunk  River.. 


Day  Brook.. 


Atlantic  Ocean .. 


ApproxHnately  600"  upalreaw  Ct  mootfl.. 
Upstream  of  U.S.  Route  1 


Approximately  2.700  upstream  of  ILS.  Roula  1 

At  confkjarwe  with  Mousam  River 

Approximately  9.500'  upstream  of  Cat  Mousam  Road.... 

From  Corporate  limits  to  confkienca  of  Mousam  River .. 

From  approximately  320'  east  of  confluence  of 
Mousam  River  to  Access  Road  extended. 

From  approximately  130'  east  of  Access  Road  ex- 
tended lo  Great  Hill  Road  extended. 

From  approximately  160'  wast  of  Lords  Pomt  Road 
extended  to  approximately  700'  east  of  Lortls  Point 
Road  extended. 

From  approximately  400'  east  of  Bruen  Place  ax- 
tended  to  Woodland  Avenue  extended 

Tidal  flooding  affecting  Little  River  and  Branch  Brook.... 

At  State  Route  9 - 

Approximately  2.960'  upstream  of  Boston  and  Main* 
Railroad. 

Downstream  U.S.  Route  1 _ 

Upstream  of  Mousam  River  Spillway - 

At  Interstate  Route  95 - 

Downstream  of  Twine  Mills  Dam .„. 

Upstream  o<  Twine  Mills  Dam 

Upstream  Dane  Perkins  Dam 


•9 
•45 
*S8 

•46 

•67 
•14 
•21 

•18 

•19 


•16 

•9 
•9 

•10 

•28 
•44 
•49 
•55 
•74 
•89 


Maps  availaUa  for  inspection  at  the  Town  Managar'a  Onioe,  Kennebunk  Town  HaX.  1  Summer  Street  Kennebunk,  Maine  04O43. 

Send  comments  to  the  Honorable  James  Nedaau.  First  Selectman  of  the  Town  of  Kennebunk.  Town  Hall.  1  Summer  Street  Kennebunk.  Maine  04043. 


Massachusetts.. 


Uxbridge.  Town  Worcester  County .. 


Blackstone  River 


Mumford  RiiMr.. 


West  River.. 


Downstream  corporate  limits 

Downstream  South  Maine  Street 

At  confluence  of  West  River 

Upstream  of  Mendon  Street 

Downstream  Hartford  Avenue 

Upstream  corporate  limits 

Confluence  with  Blackstone  River 


Upstream  of  Caprons  PorvJ  Dam .....,..__. 

Downstream  of  Factory  Dam 

Upstream  corporate  limits  (first  crossing).. 
Upstream  corporate  limits  (secorxl  crossing) . 

Upslreem  corporate  limits 

Confluence  with  Blackstona  River 

Upstream  of  Mendon  Street.. 

Upstream  of  Hartford  Avenue 

Upstream  West  Hill  Dam 


•216 
"224 
•226 
•229 
•233 
•241 
•227 
•236 
•247 
•259 
•318 
•321 
•226 
•236 
•238 
•241 


Maps  available  for  inspection  at  the  Offica  of  the  Selectman,  Uxbndge  Town  Hall,  Uxbndge.  Massachusetts 

Send  comments  to  the  Honorable  Alfred  E.  Brpoks,  ChMrman  of  the  Town  of  Uxbridge  Board  of  Selectman.  Town  Halt  Uxbndge,  Massachusetts  01569. 


Mx;higan . 


(Tt^)  KochviHe  Sagmaw  County.. 


Kochville  Drain 


South  Branch  Kochville  Drain.. 


^4orth  Branch  KoctivHle  Drain .. 


About  2.5  miles  above  mouth  at  Saginaw  River.. 
At  confluence  of  North  Branch  Kochville  Drain.... 

Just  upstream  of  Michigan  Road 

Just  downstream  of  State  Highway  84 

Just  upstrream  of  Davts  Road - 

Just  downstream  of  State  Highway  84.. 


Shalkiw  Fkjoding 

Mapa  availabia  for  inspection  at  Mr  Trautners'  Home.  4510  Pierce  Road.  Saginaw.  Michigan 

Sand  oommants  lo  Honorable  Albail  Trautnw,  Supenriaor,  Township  o(  Kochvma.  6150  Bay  Road.  Saginaw,  Michigan  48604 


West  of  Venoy  Road  and  south  of  Interstate  675.. 


•585 
•587 
•588 
•588 
•588 
•596 
•585 
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Proposed  Base  (100-yeah)  Flood  Elevations— Continued 


Michigan.. 


City /town/county 


(Twp.)  Thomas  Saginaw  County . 


Souroa  o*  flooding 


Tittabawassee  River.. 
Swan  Creek 


Hatch  Run.. 


Uxaaon 


Just  upstream  of  Conram _ 

Just  downstream  of  T[ttat>awassee  Road 

Alxxjt  3,600  feet  downstream  of  State  Highwy  46.. 

Just  downstream  of  Dice  Road 

At  confluence  with  Swan  Creek 


About  2,840  feet  upstream  of  Dice  Road . 


Maps  available  for  inspection  at  the  Township  Offices.  249  North  Miller  Road  Sagmaw.  Michigan. 

Send  comraents  lo  Honorable  Norman  Ba^  S><»a»viaof.  Townahip  of  Thomas.  Township  Offices.  249  North  Miller  Road.  Saginaw.  Michigan  48603. 


fOeplh  in 

laal  above 

oxMnd. 

'Bewalian 

in  (eel 

(NGVO) 

•5B7 
'603 

*sn 

*600 
-SSB 
'604 


Minnesota.. 


tC)  Winona,  Winona  County 


GUrrxxe  Creek. 


Bums  Valley  Creek . 


Pleasant  Valtey  Creek... 


Crooked  Slough  .. 
Shalow  Fkxxfng.. 


About  1.3  mites  downstream  of  Burington  Northem 
Railroad. 

About  2.7  miles  upstream  of  State  Route  43 

About  150  feet  downstream  of  U  S  Route  14 

Just  upstream  of  St  Mary's  College  Bridge 

At  upstream  corporate  limits 


Atxxit  150  feet  downstream  of  Cowily  Highway  17 

AJwut  1.100  feet  upstream  o(  Sugv  txof  Road 

About  5,800  feet  upstream  of  Sugar  Loaf  Road 

Just  upstream  o(  County  Highway  15 

About  1,300  test  upstream  of  Holer  Hi  Road 

Shoreline 


of  intersection  of  Goodvtew  Road  and  US. 

Route  14. 
East  of  inlersectran  of  Goodview  Road  and  U.S.  Route 

14. 
South  of  intersection  o*  Goodview  Road  anl  US. 

Route  14. 


Maps  available  for  inspection  at  the  Oreclor  of  Pubkc  Works"  Offk».  City  Hall.  207  Lafayette  Street  Winona.  Minnesota 

Send  comments  to  Honorable  Robert  J.  Bollant  Director  ol  Publk:  Works.  City  of  Winona,  City  Han,  207  Lafayette  Street,  Winona,  Minnesota  55931. 


Missouri. 


(C)  Fayette,  Howard  County ., 


Adams  Fork.. 


Bonne  Femme  Creek. _ „ _. 

West  Branch  Bonne  Femme  Creek.. 

Maps  availaWe  for  m^Mdion  at  the  City  Han.  1 17  South  Mam,  Fayette,  Missouri. 
Send  comments  to  Honorable  Larry  Smith,  Mayor.  City  of-Fayette.  City  Hall.  117  South  Main,  Fayette.  Missouri  65248. 
Missouri ,.., 


About  200  feet  downstream  ot  abandoned  Missoin- 

Kansas-Texas  Railroad.                          > 
About  800  feet  t^at^aim  at  Cointy  llghaai  E 


About  1  500  faal  downakaam  of  SMa  Hghway  240 

About  3.600  teel  upakaam  tH  SMa  Hi^m^  240 

About  1.900  feet  upstream  of  mouth 

Just  downstream  of  Reynolds  street 


<C)  Franklin  Howard  County.. 


Cottonwood  Creek . 
Missouri  River 

Suiter  Creek 


Maps  availaWe  for  inspection  at  City  HalL  Frankkt.  Missoun. 

Send  comments  to  Honorable  Nonnar  Giir,dslaff,  Mayor.  Cily  ol  FranWin,  City  Hall,  Franklin.  Missoun  65250 


At  mouth „ _ _..J 

At  northern  corporate  limits 

About  0.46  mile  downstream  ot  Missouri-Kansas-Teoe 

Rai!ix>ad. 
About  0.15  rrrte  upstream  of  Missouri-Kansas-Te»as 

Rartroad 
AtMut  950  feet  downstream  of  Missoun-Kansas-Teias 

Railroad 
About  1,600  feel  upstream  of  Crews  Avenue 


Missouri 


I • 


(T)  New  Franklin.  Howard  County 


Bonne  Femme  Creek.. 
Missoun  River 


At  souttieastein  corporate  limits.. 
At  northem  corporate  limits 


Maps  available  for  inspection  at  City  HaH.  New  Franklin,  Missoun. 

Send  commants  to  Honorable  DonaU  E  Ung.  Mayor.  Town  o(  New  Franklin.  Cit>  Hall,  New  Franklin,  Missouri  65274. 


About  0.9  mile  downstream  of  HKjKvay  40 

About  017  mite  upstream  ol  U  S  Hignway  40 . 


Missoiiri. 


(Q  Onck  Ray  County- 


Missouri  River.. 


Keeney  Creek .^.r... 


Maps  available  lor  inspection  at  the  Oty  Hall.  Ornck.  Misaoun. 

Send  commails  to  Honorable  Lloyd  Smith,  Mayor,  Oty  of  Ornck.  Oty  HaM,  Ornck,  Missouri  64077. 


AtKxit  0  34  mi!e  downstream  of  Atctiison.  Topeka  ana 

Santa  Fe  Railway. 
About  1.67  miles  upstream  of  Atchison,  Topeka  «¥l 

Santa  Fe  Railway 

About  2.900  feet  downstream  of  Fleenot  Street 

About  260  feel  downstream  of  Suta  Hignway  210 _ 


Missouri. 


(Uninc.)  Ray  County.. 


Missouri  River ., 


Rshmg  River 

East  Fork  Fishing  River 

Crooked  River „ 


At  downstream  county  boundary 

Just  upstream  of  State  Highway  13 

About  0.75  mile  upatream  ol  county  boundwy.. 
At  mouth _ 


About  0.1  mile  downstream  of  Kkxfok  and  Western 
Railway. 

At  upstream  county  boundary 

About  0.9  mile  downstream  of  County  Road 


About  0  3  mile  upstream  ol  County  Road.. 

Mouth  at  Missouri  River 

Just  downstream  of  Burtinglon  NoittMn)  Ralioad- 


•662 
•670 
-699 
•703 
•067 
•678 
•691 
•662 
•665 
•654 


•671 
•671 


•658 

•629 


•634 
•664 


•601 
•601 
•600 

•601 

•600 

•601 


•599 
•600 
•599 
•600 


•718 
•721 


•718 
•720 


•Ao 
•723 
•714 
•728 

•731 
•789 
•813 
•696 
•722 
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Proposed  Base  (i  00-year)  Flood  Elevations— Continued 


SM» 

City /town/county 

.Source  of  flooding 

Location 

#Depthin 

feet  above 

ground. 

■Elevation 

in  feet 

(NGVD) 

East  Folk  Crookad  River   

Just  downstream  ot  County  Highway  0 

About  5.4  miles  upstream  of  County  Highway  D 

At  confluence  with  Crooiied  River .  „„ 

•795 
•W4 
*704 

West  For*  Crooked  River. — 

Keer»ey  Creek..              

West  Fork  Crooked  River  Traxjta/y 

No.  1. 
Cockerel  Creek „ ™^ 

Just  upstream  ol  Burlington  Northern  Railroad 

Just  upstream  of  County  Road  K.._ 

About  1.5  miles  upstream  of  County  Highway 

At  mouth _ 

•721 
•747 
•792 
•711 

Just  upstream  of  Stale  Highway  13 

Just  upstream  of  State  Route  10 

•733 
•788 

At  mouth                     _ .  . 

•714 

About  0.05  mile  downstream  of  SUte  Highway  210 

Just  downstream  of  Burlington  Northern  Railroad 

Al  month                                       ,. 

•720 
•743 
•752 

Just  downstream  Of  Swanwick  Road   -  .. 

•770 

At  mouth .... 

•309 

TributwyA 

Thbotaiy  B 

Rocky  Fork  Ciooked  River 

About  0.1  mile  upstream  o(  County  Highway  SB     

At  mouth 

Just  downstream  of  County  Highway  B..-           

•820 
•752 
•773 

Atmniilh                                                       

•764 

About  0.3  mile  upstream  of  County  Highway  V„.   

At  mouth _    _ 

•817 
•824 
•756 

Just  upstream  of  County  High»»ay  FF ....     

•770 

At  confluence  with  Crooked  River 

About  01  mile  downstream  of  County  Highway  HH 

About  0.05  mile  upstream  of  County  Road  D. 

At  mouth 

•771 

Davis  Branch  Crooked  River 

•806 
•898 
•785 

tCmas  Branch  Crooked  River 

Just  upstream  ol  Cminly  Highwsy                      

At  confluence  with  Crooked  River 

About  0  9  mile  upstream  of  confluence  with  Crooked 
River. 

•787 
•791 
•793 

Maps  avalaUe  tor 
Send  commenli  to 


al  llie  Ray  County  Courthouse,  Richmond.  Missouri  ^ 

Monroe  Fields,  Presiding  Judge.  Ray  County.  Ray  County  Courthouse,  RKhmond,  Missouri 


Nebraaka- 


(Uninc.)  Saunders  County .. 


Platte  Rive(  (Rivanraid  of  Levee).. 


Platte  River  (Landward  of  Levee) .. 


Clear  Creek.. 


Johnson  Creek. 

Cottonwood  Creek .. 


Tributary  to  Cottonwood  Creek.. 

Salt  Creek 

Wahoo  Creek 


Shallow  Flooding  (overflow  from 
Platte  River. 


At  south  county  boundary  1.1  miles  downstream  of 
U.S.  Highway  6. 

Just  500  feet  upstream  of  State  Highway  82 

Just  downstream  of  City  ol  Fremont  Extratanitarial 
jurisdiction  about  1.5  miles  downstream  of  U.S. 
Highway  77. 

Just  downstream  of  Chicago  and  North  Western  Rail- 
road. 

At  (vest  county  boundary  7.16  miles  upstream  of  State 
Highway  79. 

About  1.0  mile  downstream  of  the  confluence  ol 
Elkhom  River. 

About  1 .5  miles  downstream  of  State  Highway  92 

About  1.7  n>iles  upstream  of  State  Highway  92 „ 

About  400  feet  upstream  of  the  Union  Pacific  Railroad . 

Atwut  800  feet  upstream  of  State  Highway  64 

About  10  mile  upstream  of  Stale  Highway  64 

About  5  9  mdes  upstream  of  State  Highway  64 

Just  upstream  of  State  Highway  79 


About  1.7  miles  upstream  of  State  Highway  79_ 
Just  upstream  of  County  Road  29 .. 


Just  downstream  ol  County  Road  37 

Al  mouth 

Just  downstream  ol  County  Road  37 

Just  upstream  of  County  Road  77 .'. 

Just  downstream  of  County  Road  86 

At  mouth _ 

Just  upstream  of  County  Road  18 . 

About  0.6  mile  downstream  of  U.S.  Highway  8 

Just  downstream  of  County  Road  110 

Almouth.„ 

Just  upstream  ol  Burlington  Northern  Railroad - 

About  1  6  miles  upstream  ol  OM  State  Highway  63 

West  of  Burlington  Northern  Railroad  (from  County 
Road  45  south  to  County  Road  21). 


Maps  available  lor  inspection  at  the  Zoning  Administrator's  Office,  County  Courthouse.  Wahoo,  Nebraska. 

Send  coinmenls  to  the  Honorable  Archie  Hightshoe,  Chairman  of  the  County  Board  of  Supervisors,  Saunders  County,  County  Courthouse,  Wahoo,  Nebraska  68066. 


New  Jersey.. 


Cape  May  City,  City  C:ape  May  County.. 


AOantk;  Ocean., 


Intersection  of  Beach  and  Wilmington  Avenues 

Beach  Avenue  at  Its  intersection  witn  Reading  Avenue . 

Patterson  Avenue  extended  100  leel  seaward  from  Its 
intersection  with  Beach  Avenue. 

350  feet  east  along  ML  Vernon  Street  from  its  inter- 
section with  2nd  Avenue. 

Intersection  of  Brooklyn  and  New  Jersey  Avertuea 

Intersection  of  Maryland  and  Madison  Avenues 

Intersection  of  Park  Boulevard  and  Grant  Avenue „. 

Intersection  of  Wilmington  and  Delaware  Avenue8.„. 

kitersection  of  Washington  and  Texas  Avenues 


Maps  tvaHable  for  Inspectkin  at  Ihe  Office  of  the  City  ClerK  City  Hall,  643  Washington  Street.  Cape  May  Oty.  New  Jersey. 

Send  comnenls  to  Honorabia  AHhur  Btomkvesl,  Mayor,  City  of  Ciwie  May  City.  Q^  HaN,  643  Washinglon  Straal,  Cape  May  City,  New  Jersey  06204. 


•1.059 

•1.123 
•1.189 


•1,224 

•1,306 

•1.075 

•1,114 
•1,130 
•1,146 
•1,156 
•1,161 
•1,183 
•1,272 
•1,280 
•1,077 
•1,079 
•1,078 
•1,079 
•1.312 
•1.358 
•1,330 
•1,351 
•1.059 
•1.085 
•1.068 
•1.070 
•1,073 
•1 


•14 
•14 
•14 

•12 

•10 
•10 
•10 
•10 
•10 
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Proposed  Base  (100-year)  Fuxx)  Elevations— Continued 


City/loiim/county 


Cape  May  RiM.  Borough.  Cape  May 
Caarty. 


Source  offkxxtng 


Attamic  Ocean.. 


I  inaioii 


Brainard  Avenue  extended  400  feel  aoawwd  from  «• 

Marsection  witti  Pewl  Avenue. 
Lake  Drive  extended  200  (eel  seaward  from  in  Mar- 
section  with  Harvard  Avenue. 

•Wersectxjn  o»  UgMtwuse  and  Lmcotn  Avenue* 

•niersection  ot  Alexander  and  Pearl  Avemiaa 

Meraedion  o«  Oak  Avenue  and  Lake  Owe 

Mersection  ol  Linooln  and  LeN^  Avenues. 


MerseOion  of  Piinoelon  and  Ocean  Avanues- 
Maps  available  lor  inspection  at  the  Office  of  the  Boroui^  Clerk,  Municipal  BuikSna  Yale  and  Li^Mhouse  Avenues.  Ciwie  May  Pomi,  New  Jaraay. 

Sand  eoniraenia  to  HonoraMe  Frank  Rutharlord.  Mayor.  Borough  of  Cape  May  Po.riL40»  Cedar  Aveniw.C^>e  May  Poi.lL  New  Jer^ 


fOapthin 

tael  above 

ground. 

'Bevahon 

in  feel 

(NGVDI 


•14 
•10 
•10 
•10 
•10 


New  Jersey.. 


Linwood.  Qly,  Atlantic  Coiinty_ 


Patcong  Creek.. 


oCUR  Bsy~. 


laaac'sCraak 

Mulburry  Thorofara. 

Steefrnan  Bay 

Sod  Thoroiare 


Maps  avalable  lor  inapedion  at  (he  Muracipal  BuMng.  400  Poplar  Avenue.  Linwood,  New  Jersey. 

Send  oomnents  lo  HononUe  DonaM  B.  Vasa,  Mayor  ol  Unwood,  400  Poplw  Avenue,  linwood.  New  Jersey  08221. 


Upslream  corporate  fcnits 

From  downstream  corporate  imMs  to  niaiiiai.  at  Cen- 
tral Avenue. 

Entiro  ahoreine  within  comnnrtty 

Entira  ahoreine  within  comnnty 

Entire  ahoreine  wilhin  cnmmmt^ 

Entire  ahoretne  within  community 

Entire  shoreline  within  community 


•12 


•0 
t 
t 


■^low  «iorsoy  ■• 


Northfietd.  City.  Attantic  CounCy... 


Pstoong  Ctv0k. 
Maple  Aun.. 


Great  Egg  Harbor  Bay.. 


Conlkienoe  of  Maple  Run 

Confluence  wi«i  Paloang  Cwaak . 


Maps  avaiifale  for  inspection  at  the  Muracipal  BuUng.  1600  Shore  Road.  Northfiek].  New  Jetaay. 

Send  comments  to  HenoiaMe  Arthur  Fadan.  Mayor  o(  NarMaU,  1600  Shore  Road.  Northfiekl.  New  Jersey  08225. 


Upstream  corporate  bnit* 

Tidat  Ikxxtng  affecting  Isaac's  Creek  and  the  aoalam 
portkm  of  ttie  community. 


Mi 

M4 

•M 


New  Jersey. 


North  VWUiMot^  Oty  Cwa  May  County.. 


AUantic  Ocean  _ 


12lh  Avenue  extended  100  leel  aeaward  iiom  is 

intersection  with  Beach  Dnve. 
imeraaction  of  Beech  Drive  and  2nd  Avenue 


Intersection  of  New  Jersey  and  Spruce  Averwea  atang 


Marytwid  Avenue  extended  50  faet  northoest  oT  H 

intarsectlon  with  Angleeee  Dri»a. 
Northeast  of  State  Route  585  in  the  vicinity  of  the 

confluence  ol  Beach  Creek  with  the  Heratord  InleL 
The  aeaward  imil  of  23rd  Avenue.  100  teat  iiuittaaal 

of  the  BoardwaML 

Marsectnn  of  am  Avenue  and  Beach  Orlwa 

kitarsecttan  of  Surf  and  2nd  Avenues 


Marsa^ton  of  An^aaea  arvf  Tailor  Avarwaa 

Inletaecliw  ol  Mrginli  and  O*  Avanuaa 

kMaraectian  of  Alan  Drive  and  Seaapny  Ccut_ 

imarseukjri  of  Surt  and  21st  Averiua* 

Intei'seclkiti  of  Mar^tand  and  I6th  Avenuea 

imaisectoi  of  Camrri  and  8lh  Avenuea.. 


miarsectkin  0*  Delawars  Avenue  and  Wakul  Skaal 


Maps  available  for  inspection  at  the  Office  ot  the  Gty  Clark,  9th  and  Atlantic  Avenues.  North  WVdwood.  New  Jersey. 

Send  comiiients  to  Honorable  AnOwnyT.Catanoag  Mayer.  City  o<  North  Widwood.  9th  and  Atlantic  Avenues.  North  VWd^ 


•M 

•14 
•t4 

•14 

•12 

11 

11 
11 
•11 
11 
•11 
•10 
•10 
•10 
•10 


PtiasawlillitCUr,  Atlantic  County. 


Lakes  Bay 

Abaaoon  Bay- 


Entire  shoreine  within  community™..— „_ 
ki  «ie  tHonty  ol  the  northeaM  portal  ol  tie  I 

•y- 


Maps  avaHabie  lor  inspection  at  the  Municipal  BuikSng.  18  North  Front  Street.  PtoasantviHe.  New  Jersey. 

Send  comments  to  Honorable  George  Ott.  Mayor  ol  PloasantnlH.  Muniapal  BuMing,  18  Norm  Front  9>eet.  Pteeaantve.  New  Jersey  08232. 


t 
t 


New  Jersey.. 


Sea  Ma  CMy.  CHy.  Cape  May  County .. 


Attantk:  Ocaen. 


22nd  Skeet  extended  250  leet  aaewd  Dan  la 

intaraeclon  with  Landk  Avenue. 
34th  Skeet  extended  200  feet  aaewvd  beyond  the 

Piomaiiada.  from  Is  mtataeclun  •<»   Plaaaurs 

Avanua. 

75  laet  aeawd  torn  Is  knar- 


0681  Skeat  axtandad  100  teat 

sadon  tiMi  Plaaawe  Avenue. 
Ponton  of  88th  Skeel  extendkig  aeewvd  beyorri  Is 

kHaraautton  wWi  f^aaaurs  Avenue. 
kitaiaectkiti  of  23rd  Skeel  and  Lwd>  Avenue. 


McMty  of  the  cortfluence  of  Swimmkig  Oaek  aMi 

Uidtam  Bay. 
kwersection  of  32nd  Street  and  Cankal  Avenue. 


Intarsectluii   of   40th   Skeat  and  Plaaaue  Avenue - 
kMaraaatton  of  SBth  Skeet  and  LaniSs  / 
tamaauiuii  ot  68lh  Skeet  *>d  Ciiikal  i 


•14 
•14 

•u 

•14 

•14 

12 
•12 

11 
It 
11 
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Proposeo  Base  (100-year)  Flood  Elevations— Continued 


1 1 

fOeplhin 
leal  above 

** 

City/lown/county 

Sourca  Of  flooding 

Location 

flfound. 

'Elevation 

In  feet 

(NGVD) 

Intersection  of  91  st  Street  and  Pleasure  Avenue.- 

Intersection  of  84th  Street  and  Central  Avenue 

Intersection  ol  Roberts  and  77»i  Streets _... 

Intersection  ol  Central  Avenue  and  71st  Street 

Intersection  of  54th  Street  and  Central  Avenue.... 

•11 
•10 
•10 
•10 
•10 

Intersection  of  44th  Street  and  Venician  Road ...._™. 

Intersection  ol  Central  Avenue  and  36m  Street 

•10 
•10 

Maps  available  for  inspection  at  the  Office  of  the  City  Ciedt,  City  Hall.  4416  Landis  Avenue,  Sea  Isle  City,  New  Jersey. 

Send  comnients  to  Honorable  Dominic  C.  Raffa,  Mayor,  City  of  Sea  Isle  City.  CNy  Ha*,  4416  Landis  Avenue,  Sea  Isle  City,  New  Jersey  0S243. 


New  Jftrsoy 

Wikfwood  City  Cape  May  County 

Attanllc  Ocean  « .  .  ,«. . .  , 

Hand   Avenue   eictended   SO   fset   BeawanI   from   its 

•14 

intersection  with  the  Boardwalk. 

Spencer  Avenue  extended  50  lee!  seaward  from  its 

•14 

intersection  with  the  BoardwalK. 

Popular  Avenue  extended  SO  feet  seawanJ  from  its 

•14 

intersection  with  the  Boardwalk. 

Intersection  of  Andrews  Avenue  and  the  Boardwalk 

•11 

Intersection  ol  Ocean  and  Wikfwood  Avenue 

•11 

Intersectkw  of  Bennett  and  Atlantic  Avenues _ 

•10 

Intersectran  and  Mediterranean  Avenues 

•10 

tntersectwn  of  Ocean  and  Magnolia  Avenues 

•10 

Intersection  of  Park  Boulevard  and  Pine  Avenue  „.....™J 

•10 

Maps  available  for  Inspectton  at  the  office  of  the  City  Oerk,  City  Halt.  4400  New  Jersey  Avenue,  Wiktwood,  New  Jersey. 

Send  comments  to  Honorable  Guy  S.  Muziani,  Mayor,  City  of  WiMwood,  City  Hall,  4400  Hem  Jersey  Avenue,  Wildwood,  New  Jersey  08262. 


New  Jersey.. 


WiMwood  Crest, 
County. 


Borough,  Cape  May 


Atlantic  Ocaan., 


St  Louis  Avenue  extended  400  feet  seawartt  from  Its 

intsrsectkin  with  Atlantk:  Avenue. 

Intersection  ol  Beach  Avenue  and  Rosemary  Road 

Heattier  Avenue  extended  400  feet  seaward  from  its 

intersectk>n  with  Ocean  Avenue. 

Inte(sectk>n  of  Ocean  Avenue  and  Primrose  Road 

Intersectien  of  Beach  Avenue  and  Lavender  Road 

Intersectkjn  of  Charleston  and  Pacific  Avenuea 

Intersection  of  Ocean  Avenue  and  Orchid  Road 

lntersectk>n  of  Lake  and  Morning  Qkxy  Roads 


Maps  availabte  lor  mspeetkKi  at  the  offk»  of  the  Borough  Clerk.  Borough  Hall.  8101  Pacific  Avenue,  WiMwood  Crest,  ftow  Jersey. 

Send  contmentt  to  Honorable  John  J.  Panutone,  Mayor,  Borough  of  WiMwood  Crest.  Borough  flail,  6001  Pacific  Avenue,  Wiklwood  Crest.  New  Jersey  08260 


New  Vorti.. 


ffastings,  Town,  Oswego  County.. 


Oneida  River.. 
Oneida  Lake... 


Downstream  corporate  limits _ 

Approximately  19,000'  upstream  of  ootporate 
Entire  shoreNne  within  community 


Maps  available  for  inspection  at  the  Town  Hall,  Route  1 1 ,  Hastings,  New  Voik. 

Send  comments  to  Honorable  Robert  Apgar,  Supervisor  of  Hasting,  P.O.  Box  71.  Central  Square.  New  Yortt  13036 

•  Yorti 1  Kensington,  Village,  Nassau  County I  Manhasset  Bay I  Entire  shoreline  within  Kensington 

Maps  avaHabla  for  inspection  at  the  vmaga  HaH,  2  Nassau  Drive.  Great  Neck,  New  Yorit. 

Send  comments  to  Honorable  Seymour  Cohen.  Mayor  of  Kensington.  Village  HA  2  Nassau  Drtva.  Great  Neck,  New  York  11022. 


New  Yorii.. 


Madison,  Town,  Madison  County.. 


Orkskany  Creek.. 


Payne  Brook.. 


Downstream  corporate  limits 

Approximately  3.000'  upstream  of  cotporata 
Approximately  10.500'  upstream  of  coiporato 

U^tream  of  Water  Street 

Approximately  2.700'  upstream  01  Dam 

Downstream  corporate  limits 

Downstream  of  Spillway  Road— 


Maps  available  for  InspectMn  at  the  Town  HaH,  Route  20,  MatSson,  New  Yortt. 

Send  comments  to  Honorable  Richard  W.  Lamb,  Town  Supenrisor  of  Madison.  Town  Hall.  Route  20,  (Madison.  New  Yoik  13402. 


New  York.. 


Minden,  Town,  IMontgoniery  County 


Mohaa^  River- 


Oisquago- 


Upefraam  of  Bndge  Street- 
Upstream  corporate  limits... 

Dmmstream  corporate  limits 

Upstream  of  State  Route  80 

Ujsstraam  of  Spring  Street. -_ 

At  Hoffman  Road  (extonded) 

Salt  Springville  Road 


Maps  avaHaWe  for  tnapedion  at  the  Minden  Town  Offtee,  Route  80.  R  D  3,  Fort  Plain,  New  Yoik. 

Send  comments  to  Honorable  Betty  H.  Alter.  Town  Supeoflsor  of  Mindea  120  Reid  Street  Fort  Plain,  New  York  13339. 


New  Yorti.. 


Oriskany  FaHa,  VHIaga,  Oneida  County  „ 


Otifkary  Oaek.. 


LMsley  Brook - 


Downstream  ecrporata  Imlts- 
Upstraam  of  CassMy  Straat .. 
Upstream  of  Madison  Street...—.. 

Upstream  corporate  limits 

Confluence  with  Onskany  Creek... 
Upstream  corporate  limits..-.—. 


Maps  available  for  Inspection  at  the  Village  HaH,  185  Mam  Street.  Oriskany  Fans.  New  Yortt. 

Send  comments  to  Honorable  William  Toumbacarfs.  Mayor  of  Oriskany  Falls,  Village  Halt  185  Mam  Straat  Oriskany  FaHa,  New  Yorti  13425. 


New  Yoflt. 


8t     tJoftnsvHIa,     Toiitm.     Montgomery  I  MoltaiH^  River - 
County.  I 


Downsvaam  corporate  limits.. 
Upstream  corporate  limits 


Itapa  avalibia  tor  maptdton  e(  the  Olftea  of  the  Town  Clerk,  108  Weet  tUtin  Bkaat  St  JahnavMe.  ttmm  York. 

Sand  oommana  to  HononMa  William  Oockay,  Town  Supen^iaar  of  St  Johnavma.  58  North  Olvwon  Straat,  St  JoHnaviHa,  New  Voik  13462. 


•14 

•14 
•14 

•11 
•11 
•10 
•10 
•10 


•372 
•372 
•373 


•15 


•1,000 
•1.025 
•1.066 
•1.086 
•1.126 
•1.125 
•1.168 


•807 
•314 
•320 
•353 
•368 
•410 
•422 
•522 


•927 
•963 
•985 

•945 
•945 


•311 
•321 
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Proposed  Base  (100- year)  Fux»  Elevations— Continued 


state 


New  York.. 


Oiy/town/county 


TiMy.  vmage,  Onondaga  County. 


Souree  of  flooding 


West  Branch  Tloughnioga  River.. 


TrIwIaryA. 


Localion 


#Oaplhln 

(•Mitiowa 

ground. 

'Bavaton 

inlaal 

(NQVD) 


CXmrnakaam  corporate  fmim.. 
Oownalream  o(  Ctmon  Street. 
Upalraam  corporate  Imits 


Mape  available  lor  Inapection  at  Itie  Mwiidpal  BuMhg,  One  Railroad  Avenue.  Tully.  New  Yorlt 

Send  oorwnents  to  Honorable  Jack  McHerron.  Mayor  01  Tu»y.  Municipal  Bufcfcig.  One  Rahoad  Avenue.  Tu^.  New  York  13159 


Comkience  witti  West  Branch  Tiou^rtaga  Rbar- 
Upekeam  o(  Gr«>ve  Skeet 


•1.229 

•1.246 
•1X75 
•1.235 
•1.236 


North  Carolna.. 


City  of  Monroe,  IJMon  County.. 


BearsUn  Creek. 


Rkrhardson  Creek 

BeanUn  Creek  Tributvy 

Richardson  Creek  Tribut»y.. 
SMI  Branch 


Still  Branch  Tributwy 


Ant  downstream  of  Morgwi  M>  Road- 


Just  downstream  of  US  Hi^ways  74  wd  601 . 

Just  downstream  o(  Chartoda  Avenue 

Just  upstream  of  Walker  Avenue .. 


Juat  upateam  of  US.  Highway  601 

Juat  ups»eam  of  Seaboard  Coaat  Una  RMRMd 

Juat  downstream  of  Franklin  Street 

Aat  downstream  of  Quarry  Road. 

Juat  downstream  of  the  oonfluenoa  of  SW 
Trtxitary. 

Just  dowrwtream  of  Cresent  Street 

Aat  upstream  of  Parker  Street 

Just  upstream  o(  Hayne  Street 


Ohk>.. 


Maps  avaitable  for  mspectnn  at  Oly  Han.  300  West  Crowel  Street.  Monroe.  North  Carolina  28110 

Send  comments  »  Mayor  Fred  C.  Long  or  Mr.  C.  F.  Boyd.  Director  of  Community  Devetopment  City  Hall.  PO  Box  961.  Monroe.  North  Carokna  28110 


•524 

•661 
•573 
•486 
•495 
•579 
•588 
•544 
•530 

•574 
•533 
•554 


(UnncJ  Miami  County- 


Great  Miami  River.. 


Great  Miami  River  Bypass .. 


Stillwater .. 


About  1.68  mHes  downstream  of  Coratf - 

Just  upstream  of  Ektewi  Road 

Juat  upstream  of  U.S  Highway  36_ 


About  0.27  mie  (^stream  of  county  boundvy.. 

At  confkience  with  Great  Miami  River 

At  City  of  Troy  corporate  limits.. 


About  0.71  mHa  downstream  of  Sugv  Gnw*  Road_ 

Just  upstream  of  Falknor  Road .. 


Gartxy  Creek.. 


Greenville  Creek.. 


Honey  Creek.. 


Stuwnee  Creek.. 


Spring  Creek. 


Rush  Creek.. 


Island  No.  3  Ti«)ulwy„ 


Eldean  Tributary _. 

Swailes  Road  Trtoitaiy.. 
Staunton  Trixitwy 


At  Viaage  of  Covington  corporate  kmits  (about  OST 
mile  upstream  of  ConraK). 

At  Village  of  Piqua  corporate  limits 

Just  upstream  of  Loonisy  Road 


Just  downstream  of  Troy  Skkiey  Road .. 
At  mouth  a1  Stillwater  River .._ _.. 


About  0.24  mile  upstresm  of  Rangatna  Road  . 

Just  upstream  of  Croft  Mil  Fload. 

Just  downstream  of  State  Route  721 . 


About  1.11  miles  downstream  of  Stale  Roula  201  _ 

Just  upstream  of  Oaykyi-Brandt  Road 

At  county  boundary 

At  Confluence  with  Rush  Creek. 

Just  upstream  of  Industry  Road_ 


About  0.29  mde  upstream  of  kidusHy  Road.. 

At  mouth  at  Great  Miami  Rrver 

Just  upstream  of  Piqua- Troy  Road.. 


Jones  Run.. 


About  2.48  miles  upstream  of  Pkjua-Troy  Road.. 

At  mouth  at  Great  Miami  Rivar 

Just  upstream  of  Hetzler  Road „_. 

Just  downstream  ol  InterstaM  75.. 


About  0.41  mile  downstream  of  Chesaie  SyMam . 

Just  downstream  of  Imerstate  75 

Just  upstream  of  Bamhart  Road 

Just  upstream  of  McKaig  Road 

Just  upstream  of  StanfieM  Road.. 


Just  upstream  of  Washington  Road.. 


About  0.71  mile  upstream  of  Waahingkin  Road .. 

At  mouth  at  Great  Miami  River 

Just  upstream  of  Ctiessie  System 

Just  downstream  ol  EWean  Road .. 


At  confluence  vntti  Islarxl  No  3  Trtxjtvy.. 

Just  downstream  of  Peters  Road 

At  mouth  at  Greet  Miam  River 

Just  upstream  of  Staunton  Road 

Juat  upstream  of  Piqua-Troy  Road 


.kjst  upstream  of  Deweese  Road.. 

About  150  feet  dowrwtream  of  Polecat  Road.. 


Maps  aiMlable  for  Inspectton  at  the  County  Engineer's  Offtoe,  201  West  Mam  Straet,  Troy,  Ohio. 

Send  comments  to  Honorable  Richart  Graef.  PresMent  of  the  County  Commisswn,  Miami  County.  201  West  Mam  Street.  Troy.  Ohto  45373. 


About  0.1  mile  downstream  of  State  Highway  48.. 

Juat  upstream  of  Jay  ftoad 

About  078  mile  upstream  of  Jay  Road 


•813 
'842 
•863 
•863 
•824 

•azs 
•en 

•879 
•895 

•903 
*924 
•976 
•680 
•934 
•946 
•961 
•614 
•642 
•860 
•864 


•836 
•648 


•»I6 
•813 


•945 
•836 
•643 

•817 
•635 


•aei 

•917 
•902 
•959 


Rhode  Island.. 


East  Greenwich.  Town,  Kem  County.. 


Frenchtown  Brook.. 


Downateam  Davisville  Road.. 
Upstream  State  Route  4.. 


Upstream  South  County  Tr*l 

Upstream  of  Adirondack  Drive Z 

Upstream   of   Dam   between  Adirondack   Diiva 
oonHuanoeof  Mawney  Brook. 


•47 
•66 
•91 

•119 
•162 
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stale 


City/toiMt/county 


Source  of  fkxxling 


Mawney  Brook_ 


Pierca  Road  Brook.. 


Maskerchugg  River 


East  Branch  Maskerchugg  River... 
West  Branch  Maskerchugg  River.. 


Upstream  ol  TWinghasl  Road 

Downstream  High  Hawk  Road 

Upstream  Trail  Road - 

Upstream  Carrs  Pond  Road 

Appfoidniataly  57S  toel  upeMain  of  Cant  POMd  Road .. 

Upstream  of  Dam  at  TiUmghast  Road. 

Upstream  of  0am  K>cated  appronmately  2,150  fael 

downstream  ol  Middto  Road. 

Upstream  Mkldle  Road _ 

Upstream  of  Dam  at  the  Access  Road  between  MkMIe 

Road  and  Division  Road. 

Oiviskin  Road  upstream  side _ 

Boston  Post  Road  upstream  skJe -.- ~... 

Maplewood  Drive  upstream  side 

MkJdte  Road  upstream  side -... 

Kent  Road  upstream  side „ — 

ConfkjeiKe  with  Greenwich  Cove — . 

Upstream  of  downstream  dam... „.„..- 

Ker^yon  Avenue  upstream  side ....» — 

Sylvan  Dnve  upstream  side 

Division  Street  upstream  side . 


Confluence  with  Maskerchugg  River... 

OMslon  Street  upstream  side 

At  confluence  of  Maskerchugg  RK/er.. 

Balsam  Difve  downstream  side 

Rowland  Drivs  upstream  side 


fOepthin 

feet  above 

ground. 

'Elevation 

in  feet 

(NQVD) 


Maps  available  lor  inspectkxi  at  iTw  Town  HaO.  East  Graannch.  Rhode  Island. 

Sand  commems  to  Honorable  Maton  L  Fry.  Praaident  o<  ma  East  Graanwich  ToMn  Oound,  Town  Ha(,  PO  Box  111,  East  Greenwich.  Rhode  Island  02818. 


•187 

•204 

•264 

•285 

•300 

•189  ' 

•236 

•246 

•273 

•285 
•43 

•47 
•80 
•93 
•14 
•34 
•40 
•60 
•70 
•42 
•68 
•40 
•68 
•83 


Soutfi  Carolina- 


Uainoorporaled     Aceas     of 
County 


Camp  Creek  (South).. 


Cwe  Creek.. 
num( 


BawOraak 

OtoOraek 

Hannatw  Creek  . 


Turkey  Quarter  Creek.. 
UtHe  Turkey  Creek 


Camp  Creek 


Craak 


Sugar  Creak.. 


Just  downstream  of  County  Road  179.. 


Just  upstream  of  County  Road  179 

Just  downstream  ol  County  Road  19 

Just  upstream  of  County  Road  56  (Univeraity  Oriva) 

Approximately  800  feet  downstream  of  U.S.  Higfiiray 

521 

Just  downstream  of  State  Highway  200 „ 

Just  downstream  of  Rum  Road 

Just  downstream  of  County  Road  449 

Just  upstream  of  County  Road  449 

Just  upstream  of  County  Road  19  (Lynwood  Oiiva) 

Just  downstream  ol  US  Highway  521 

Just  upstream  of  County  Road  172 - 

Just  downstream  of  County  Road  360 _ 

Just  upstream  of  County  Road  51 

Just  upstream  of  SCS  Dam  No  18A 

Just  downstream  of  County  Road  51 

Approximately  240  feet  upstream  of  South  Carolina 

State  Highway  9. 

Just  downstream  of  County  Road  407 

Just  upstream  of  County  Road  149 

Just  upstream  ol  County  Road  71 

Just  downstream  of  Cauthen  Road 

Approximately  260  feet  downstream  of  County  Road 

521. 

Just  downstream  of  County  Road  38 

Approxknately  200  feet  upstream  of  U.S  Highway  521.. 

Just  upstream  ol  County  Road  IBS  (Craig  Drive) 

Just  downstream  of  State  Highway  200 

Approximately  500  feet  upstream  ol  U.S.  Highway  521.. 

Just  upstream  of  County  Road  92 

Just  downstream  of  County  ftoad  66 .. 

Just  upstream  of  County  Road  65 

Just  downstream  of  County  Road  126 

Just  downstream  of  County  Road  54 

Just  upstream  of  County  Road  54 

Approximately  100  feel  downstream  of  Dobys  Bridge 

Road  (State  Road  36). 
Approximately  200  feel  upstream  of  Dobys  Bridge 

Road  (State  Road  36) 
Approximately  200  feet  downstream  of  State  Road 

160. 
Approximately  200  feet  upstream  of  ttia  contkienca  of 

McAlpine  Creek. 
Approximately    100   feet   upstream   of   the   Souttiam 

Railway 


•455 

•459 
•497 
•444 
•462 

•473 
•490 
•506 
•511 
•461 
•471 
•524 
•462 
•473 
•518 
•476 
•482 

•512 
•535 
•570 
•506 
•517 

•537 
•454 
•463 
•468 
•486 
•499 
•503 
•526 
•530 
•563 
•568 
•491 

■492 

•512 

•520 

•536 


Maps  available  for  inspection  at  the  County  Planning  Director's  Omca.  County  Offk»  Buikjing.  116  Vl/est  Ounlap  Street,  Lancaster.  South  Carolina  29720. 

Send  cormnants  to  Mc.  Carroll  HuMman;  Coanty  Administrator  or  Mr.  Rk:hard  Kesler.  County  Planning  Director.  County  Office  Buikiing.  P.O.  Box  730.  Lancaster,  South  (Carolina  29720. 


CRy  of  Lebapon,  WMaon  County.. 


Sinking  Creek.. 


Bartons  Oeek.. 


Just  upstream  of  US  Highway  70N  Bypass 

Just  upstream  of  Spring  Street _ -... 

Just  upstream  ol  US.  Highway  231 - „ 

Just  upstream  of  US  Highway  70N  Oypau 

Just  upstream  of  West  Main  Street - 

M^s  available  for  inspection  at  CityCounty  Planning  OffKe,  Room  5,  Wilson  Ckxjnty  Courthouae.  Lebanon,  Tennessee  37087. 

Send  comments  to  Mayor  Willis  Maddox,  City  Hall.  119  South  College  Street,  or  Mr.  Sam  Edwards.  Director  of  Planning.  City<:ourly  Planning  Offfce.  WMaon  County  Courthouse.  Lebanon, 
37087. 


•523 
•532 
•544 

•515 
•521 


Federal  RegUter  /  Vol  47.  No.  87  /  Wednesday.  May  5.  1982  /  Proposed  Rules 


19393 


Proposed  Base  (100-year)  Flood  Elevations— Continued 


Wi 


CHy/toiMi/counly 


Abeidaen  (CNy).  Grays  Hwbor  Counly„ 


GraysHntnr- 


V/Muhnm. 


M^M  avalable  for  impaction  at  Enginmring  Department.  200  E.  Market  Street,  2nd  Floor.  Aiwrdeen.  WaaWngloa 
Send  comments  to  the  Honofabte  Jack  Dumey.  200  E.  Kilarkel  Street,  Aberdeen.  Washington  96520. 


Int—eclioii  ot  a  WasMnglaii  SkMt  and  W.  Hmh 


Mmadian  of  Bay  Avwua  and  N.  Cangw  Siraal . 
Matwcion  a(  FaMaU  Siraal  and  Summi  i 


•10 

•10 
•12 
•10 


-  WasNnglOM. 


Nactiaa,  Town,  Yakima  County. 


Maps  naiaUe  tor  inspection  at  the  Town  HaD.  Naches,  Washingtoa 

Send  oomments  to  Honorable  Mary  E.  Tenney.  kteyor  o«  Naches,  P.O.  Box  95,  Naches,  Washington  98937. 


ApproaiifiaMy  ^700  leet  dtuwrnaaiii  o»  SoiO  Nachaa 

Road. 
Apptodmately  2,300  feet  upstrawi  of  South  Nachaa 

Road. 


•1/440 
•M70 


Wisconain.. 


(O  Delavan,  Watwarth  County . 


Turtta  Creek. 
SawiCnaek. 


Comus  Lake.. 


Maps  available  for  inspection  at  Diroctor  ot  Pubic  Works'  Offk»,  Munidpri  BuiWmg,  Delavan,  Wiaconsia 

Send  oomments  to  Honorable  A.  A  Lagg,  Mayor,  City  of  Delavan,  Municipal  BuHng,  Delavaa  Wisconsin  53115. 


At 


■imoum. 


.hjst  losfream  of  dam  near  Wrtaorth  Slraal- 

Aiat  i4>slream  of  Washington  Skaat 

At  aouthem  corporale  Imli 

Shorelne 


•87B 

•aas 

•881 
•890 
•900 

•912 
•891 


(National  Flood  Insurance  Act  of  1968  (TiUe  XHI  of  Housing  and  Urban  Development  Act  of  1968).  effective  Fanuarv  28.  1988  fia  FB  ithtm 
Novem^r  28.  1969).  as  amended;  (42  U.S.C  4001^128);  Executive  Order  12127^44  FR  19367:  aTd^d  Jaton^^JSo^T  tS  S.SS 

Issued:  April  7, 1982. 
Lee  M,  Thomas, 
Associate  Director,  State  and  Local  Programs  and  Support 

[FR  Doc.  az-11991  FUed  5-1-82:  8:45  am) 
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Federal  Register 
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Wednesday.  May  5.  1982 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  arKl 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitior^s  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Rate  of  Interest  on  Delinquent  Debts 

action:  Notice  of  rate  of  interest  on 
delinquent  debts. 

SUMMARY:  This  notice  sets  forth  the  rate 
of  interest  which  the  Commodity  Credit 
Corporation  (CCC)  is  charging  on 
delinquent  debts.  Publication  of  this 
interest  rate  in  the  Federal  Register  by 
CCC  is  in  accordance  with  the 
regulations  found  at  7  CFR  Part  1403, 
Interest  on  Delinquent  Debts.  In  the 
absence  of  a  different  rule  prescribed  by 
statutes  contract  or  regulation,  it  has 
been  determined  that  the  applicable  rate 
which  is  to  be  charged  by  CCC  on 
delinquent  debts  is  16.25  percent  per 
annum. 

EFFECTIVE  DATE:  May  4, 1982. 

FOII  FURTHER  INFORMATION  CONTACT. 

Lewis  Brown,  Claims  Specialist,  Fiscal 
Division,  ASCS,  U.S.  Department  of 
Agricultxu-e,  P.O.  Box  2415,  Washington, 
D.C.  20013,  (202)  447-6614. 

SUPPLEMENTARY  INFORMATION:  This 
notice  has  been  reviewed  in 
confonnance  with  Executive  Order 
12291  and  the  Secretary's  Memorandum 
1512-1  and  has  been  classified  as  "not 
major."  It  has  been  determined  that  the 
provisions  of  this  notice  will  not  result 
in:  (1)  An  aimual  effect  on  the  economy 
of  $100  million  or  more;  (2)  Major 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or  (3) 
Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  U.S.-ba8ed  enterprises  to  compete 


with  foreign-based  enterprises  in 
domestic  or  export  markets. 

This  action  will  not  have  a  major 
impact  specificaUy  on  area  and 
community  development.  Therefore, 
review  as  established  by  OMB  Circular 
A-95  was  not  used  to  assure  that  units  of 
local  government  are  informed  of  this 
action. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  CCC  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

The  Attorney  General  and 
Comptroller  General  have  jointly 
promulgated  the  Federal  Claims 
Collection  Standards  (FCCS)  in  4  CFR 
Parts  101-105  as  mandated  by  the 
Federal  Claims  Collection  Act  of  1966, 
as  amended  {31  U.S.C.  951-953).  CCC  is 
generally  exempt  from  the  provisions  of 
the  FCCS,  since  CCC  has  the  authority 
under  Section  4(k)  of  the  CCC  Charter 
Act  (15  U.S.C.  714b(k)  to  make  final  and 
conclusive  settlement  and  adjustmenLof 
all  its  claims.  However,  the  Board  of 
Directors,  CCC,  has  administratively 
determined  that  the  FCCS  shall  be 
applicable  to  all  claims  by  CCC 
regardless  of  the  amount  (CCC  Claims 
Policy  Docket  CZ  161a,  Revision  4). 

The  FCCS  requires  that  interest  be 
charged  on  delinquent  debts.  In 
accordance  with  the  FCCS,  CCC  issued 
the  regulations  at  7  CFR  Part  1403. 
Interest  on  Delinquent  Debts  (see  46  FR 
71442),  to  provide  that  CCC  will  charge 
interest  on  delinquent  debts.  These 
regulations  provide  at  7  CFR  1403.5  that 
CCC  will  publish  a  rate  of  interest  to  be 
charged  on  delinquent  debts  as  a  notice 
in  the  Federal  Raster. 

Notice 

Accordingly,  the  rate  of  interest  which 
will  be  charged  by  Commodity  Credit 
Corporation  (on  or  after  May  4, 1982 
with  respect  to  delinquent  debts  shall  be 
16.25  percent  per  annum. 

Signed  at  Washington,  D.C.  on  April  28. 
1982. 

Everett  Rank, 

Executive  Vice  President  Commodity  Credit 
Corporation. 

[FR  Doc.  SZ-U181  Filed  V4-S2:  8:4S  un) 
MLUNO  CODE  S41IH>1-« 


Office  of  ttie  Secretary 

Animal  Healttv-Seef  and  Dairy 
Respiratory  Diseases  Subcommittee; 
Determination  To  Close  an  Advisory 
Group  Meeting 

It  is  the  policy  of  the  Department  of 
Agriculture  to  make  fullest  possible 
disclosure  of  its  activities  to  the  public. 
Consistent  with  this  policy,  the 
Depeirtment  opens  to  the  pubhc  as  many 
advisory  group  meetings  as  possible. 
However,  advisory  group  meetings  held 
for  the  specific  purpose  of  considering 
grant  and  contract  proposals  or 
applications  should  not  be  open 
meetings. 

During  such  meetings,  the  material 
being  discussed  contains  information  of 
a  proprietary  or  confidential  nature, 
including  technical  information, 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals  or  applications.  These  matters 
fall  within  exemptions  (4)  and  (6)  of  5 
U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 

The  Department  has  an  obligation  to 
consider  as  confidential  matters  which 
are  submitted  as  part  of  grant  and 
contract  proposals  or  applications. 

It  is  hereby  determined  in  accordance 
with  the  provisions  of  Section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended,  that: 

(1)  The  topics  to  be  discussed  at  this 
meeting  fall  within  exemptions  (4)  and 
(6)  of  the  5  U.S.C.  552b(c),  Government , 
in  the  Sunshine  Act. 

(2)  The  public  interest  requires  that 
such  matters  not  be  disclosed  so  that  the 
Department  may  continue  to  receive 
information  with  respect  to  grant  and 
contract  matters. 

The  entire  meeting,  or  portion 
specified  below,  which  is  devoted  solely 
to  review,  discussion,  and  evaluation  of 
grant  and  contract  proposals  or 
applications  should  not  be  open  to 
members  of  the  public. 

Subcommittee  on  Animal  Health-Beef 
and  Dairy  Respiratory  Diseases — Jime  2, 
3,  and  4, 1982—9:00  a.m.  to  5:30  p.m. 
John  R.  Block, 
Secretary  of  Agriculture. 
April  30, 1982. 

(FR  Doc.  B2-122M  Filed  ^-4-82;  B:4S  Bm]  ' 
BtLUNO  CODE  3410-22-M 


II 


Swine  and  Sheep  Diseases 
Subcommittee;  Determination  To 
Close  an  Advisory  Group  Meeting 

It  is  the  policy  of  the  Department  of 
Agriculture  to  make  fullest  possible 
disclosure  of  its  activities  to  the  public. 
Consistent  with  this  poUcy,  the 
Department  opens  to  the  public  as  many 
advisory  group  meetings  as  possible. 
However,  advisory  group  meetings  held 
for  the  specific  purpose  of  considering 
grant  and  contract  proposals  or 
applications  should  not  be  open 
meetings. 

During  such  meetings,  the  material 
being  discussed  contains  information  of 
a  proprietary  or  confidential  nature, 
including  technical  information, 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals  or  applications.  These  matters 
fall  within  exemptions  (4)  and  (6)  of  5 
U.S.C.  552b(c).  the  Government  in  the 
Sunshine  Act. 

The  Department  has  an  obligation  to 
consider  as  confidential  matters  which 
are  submitted  as  part  of  grant  and 
contract  proposals  or  applications. 

It  is  hereby  determined  in  accordance 
with  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended,  that: 

(1)  The  topics  to  be  discussed  at  this 
meeting  fall  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  the  Government 
in  the  Sunshine  Act. 

(2)  The  public  interest  requires  that 
such  matters  not  be  disclosed  so  that  the 
Department  may  continue  to  receive 
information  with  respect  to  grant  and 
contract  matters. 

The  entire  meeting,  or  portion 
specified  below,  which  is  devoted  solely 
to  review,  discussion,  and  evaluation  of 
i^rant  and  contract  proposals  or 
applications  should  not  be  open  to 
members  at  the  public. 

Subcommittee  on  Swine  and  Sheep 
Diseases.  June  15, 16,  and  17, 1982 — 8:30 
a.m.  to  5:00  p.m. 
John  R.  Block, 
Secretary  of  Agriculture. 
April  30, 1982. 

I FR  Doc.  e2.-\223r  Piled  S-f-82;  1:45  ani| 
BIUJNQ  CODE  M10-Z2-M 

Antidecertlfication  Subcommittee; 
Determination  To  Close  an  Advisory 
Group  Meeting 

It  is  the  policy  of  the  Department  of 
Agriculture  to  make  fullest  possible 
disclosure  of  its  activities  to  the  public. 
Consistent  with  this  policy,  the 
Department  opens  to  the  public  as  many 
advisory  group  meetings  as  possible. 
However,  advisory  group  meetings  hold 
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for  the  specific  purpose  of  considering 
grant  and  contract  proposals  or 
applications  should  not  be  open 
meetings. 

During  such  meetings,  the  material 
being  discussed  contains  information  of 
a  proprietary  or  confidential  nature, 
including  technical  information, 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals  or  applications.  These  matters 
fall  within  exemptions  (4)  and  (6)  of  5 
U.S.C.  552b(c),  the  Government  in  the 
Sunshine  Act. 

The  Department  has  an  obligation  to 
consider  as  confidential  matters  which 
are  submitted  as  part  of  grant  and 
contract  proposals  or  applications. 

It  is  hereby  determined  in  accordance 
with  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act.  as 
amended,  that: 

(1)  The  topics  to  be  discussed  at  this 
meeting  fall  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c).  the  Government 
in  the  Sunshine  Act. 

(2)  The  public  interest  requires  that 
such  matters  not  be  disclosed  so  that  the 
Department  may  continue  to  receive 
information  with  respect  to  grant  and 
contract  matters. 

The  entire  meeting,  or  portion 
specified  below,  which  is  devoted  solely 
to  review,  discussion,  and  evaluation  of 
grant  and  contract  proposals  or 
applications  should  not  be  open  to 
members  of  the  public. 

Subcommittee  on  Antidecertification. 
May  26,  and  27, 1982—9:00  a.m.  to  5:30 
p.m. 

lohn  R.  Block. 

Secretary  of  Agriculture. 
April  30, 1982. 

|FR  Doc.  82-1223S  Filed  S-I-8Z;  8^5  am] 
BILUNG  CODE  3410-22-11 


Aquaculture  Subcommittee; 
Determination  To  Close  an  Advisory 
Group  Meeting 

It  is  the  policy  of  the  Department  of 
Agriculture  to  make  fullest  possible 
disclosure  of  its  activities  to  the  public. 
Consistent  with  this  policy,  the 
Department  opens  to  the  public  as  many 
advisory  group  meetings  as  possible. 
However,  advisory  group  meetings  held 
for  the  specific  purpose  of  considering 
grant  and  contract  proposals  or 
applications  should  not  be  open 
meetings. 

During  such  meetings,  the  material 
being  discussed  contains  information  of 
a  proprietary  or  confidential  nature, 
including  technical  information, 
financial  data,  such  as  salaries;  and 


personal  information  concerning 
individuals  associated  %vith  the 
proposals  or  applications.  These  matters 
fall  within  exemptions  (4)  and  (6)  of  5 
UAC.  552b(c),  Government  in  the 
Sunshine  Act. 

The  Department  has  an  obligation  to 
consider  as  confidential  matters  which 
are  submitted  as  part  of  ^«nt  and 
contract  proposals  or  applications. 

It  is  hereby  determined  in  accordance 
with  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as. 
amended,  that: 

(1)  The  topics  to  be  discussed  at  ^s 
meeting  fail  within  exemptions  (4)  and 
(6)  of  the  5  U.S.C.  552b(c),  Government 
in  the  Sunshine  Act. 

(2)  The  pubhc  interest  requires  that 
such  matters  not  be  disclosed  so  that  the 
Department  may  continue  to  receive 
informatioD  with  respect  to  grant  and 
contract  matters. 

The  entire  meeting,  or  portion 
specified  below,  which  is  devoted  solely 
to  review,  discussion,  and  evaluation  of 
grant  and  contract  proposals  or 
applications  should  not  be  open  to 
members  of  the  public 

Subcommittee  on  Aquaculture  June  7. 
8.  and  9, 1982— 9.-00  ajn.  to  5:30  p.m. 
)olin  R.  Block, 

Secretary  of  Agriculture. 


April  aa  1962. 

[FR  Doc.  82-12239  Filed  S-t-K  »46 1 

enxme  COOK  S4i».3>-M 


>i 


Beef  and  Dairy  Cattle  Enteric  and 
Digestive  Diseases,  Mastitis  and  Ottter 
Diseases  and  Parasites  Subcommittee; 
Determination  To  Close  an  Advisory 
Group  Meeting 

It  is  the  poUcy  of  the  Department  of 
Agriculture  to  make  fullest  possible 
disclosure  of  its  activities  to  the  public. 
Consistent  with  this  poUcy,  the 
Department  opens  to  the  public  as  many- 
advisory  group  meetings  as  possible. 
However,  advisory  group  meetings  held 
for  the  specific  purpose  of  considering 
grant  and  contract  proposals  or 
applications  should  not  be  open 
meetings. 

During  such  meetings,  the  material 
being  discussed  contains  information  of 
a  proprietary  or  confidential  nature, 
including  technical  information, 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals  or  applications.  These  matters 
fall  within  exemptions  (4)  and  (6)  of  5 
VJS.C.  552b(c).  the  Government  in  the 
Sunshine  Act. 

The  Department  has  an  obligation  to 
consider  as  confidential  matters  which 
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are  submitted  as  part  of  grant  and 
contract  proposals  or  applications. 

It  is  hereby  determined  in  accordance 
with  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended,  that: 

(1)  The  topics  to  be  discussed  at  this 
meeting  fall  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  the  Government 
in  the  Simshine  Act 

(2)  The  public  interest  requires  that 
such  matters  not  be  disclosed  so  that  the 
Department  may  continue  to  receive 
information  with  respect  to  grant  and 
contract  matters. 

The  entire  meeting,  or  portion 
specified  below,  which  is  devoted  solely 
to  review,  discussion,  and  evaluation  of 
grant  and  contract  proposals  or 
applications  should  not  be  open  to 
members  of  the  public. 

Subcommittee  on  Beef  and  Dairy 
Cattle  Enteric  and  Digestive  Diseases, 
Mastitis  and  Other  Diseases  and 
Parasites. 

June  9,  la  and  11. 1982—8:30  a.m.  to 
5:00  p.m. 
John  R.  Bkick. 
Secretary  of  Agriculture. 
April  30. 1982. 

(FR  Doc  «2-12a«5  Filed  S-4-82: 1:45  am] 
MLUNO  COW  M1*-2»4I 

Beef  and  Dairy  Cattle  Reproductive 
Diseases  Subcommittee; 
Determination  To  Close  an  Advisory 
Group  Meeting 

It  is  the  policy  of  the  Department  of 
Agriculture  to  make  fullest  possible 
disclosure  of  its  activities  to  the  public. 
Consistent  with  this  policy,  the 
Department  opens  to  the  public  as  many 
advisory  group  meetings  as  possible. 
However,  advisory  group  meetings  held 
for  the  specific  purpose  of  considering 
grant  and  contract  proposals  or 
applications  should  not  be  open 
meetings. 

During  such  meetings,  the  material 
being  discussed  contains  information  of 
a  proprietary  or  confidential  nature, 
including  technical  information, 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals  or  applications.  These  matters 
fall  within  exemptions  (%)  and  (6)  of  5 
U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 

The  Department  has  an  obligation  to 
consider  as  confidential  matters  which 
are  submitted  as  part  of  grant  and 
contract  proposals  or  applications. 

It  is  hereby  determined  in  accordance 
with  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended,  that 


(1)  The  topics  to  be  discussed  at  this 
meeting  fall  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  Government  in 
the  Sunshine  Act. 

(2)  The  public  interest  requires  that 
such  matters  not  be  disclosed  so  that  the 
Department  may  continue  to  receive 
information  with  respect  to  grant  and 
contract  matters. 

The  entire  meeting,  or  portion 
specified  below,  which  is  devoted  solely 
to  review,  discussion,  and  evaluation  of 
grant  and  contract  proposals  or 
applications  should  not  be  op6n  to 
members  of  the  pubhc. 

Subcommittee  for  Beef  and  Dairy 
Cattle  Reproductive  Diseases  June  2,  3, 
and  4. 1982—6:30  a.m.  to  4:30  p.m.  daily 
John  R.  Blodc 
Secretary  of  Agriculture. 
April  30. 1982. 

(FR  Doc  (2-12244  Filed  S-4-«2  8:45  am| 
mUJNQ  CODE  M1B-22-M 

Energy  Research  Sul>commlttee: 
Determination  To  Close  an  Advisory 
Group  Meeting 

It  is  the  policy  of  the  Department  of 
Agriculture  to  make  fullest  possible 
disclosure  of  its  activities  to  the  public. 
Consistent  with  this  policy,  the 
Department  opens  to  the  public  as  many 
advisory  group  meetings  as  possible. 
However,  advisory  group  meetings  held 
for  the  specific  purpose  of  considering 
grant  and  contract  proposals  or 
applications  should  not  be  open 
meetings. 

During  such  meetings,  the  material 
being  discussed  contains  information  of 
a  proprietary  or  confidential  nature, 
including  technical  information, 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals  or  applications.  These  matters 
fall  within  exemptions  (4)  and  (6)  of  5 
U.S.C.  552b(c),  the  Government  in  the 
Sunshine  Act. 

The  Department  has  an  obligation  to 
consider  as  confidental  matters  which 
are  submitted  as  part  of  grant  and 
contract  proposals  or  applications. 

It  is  hereby  determined  in  accordance 
with  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended,  that 

(1)  The  topics  to  be  discussed  at  this 
meeting  fall  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c).  the  Government 
in  the  Sunshine  Act 

(2)  The  public  interest  requires  that 
such  matters  not  be  disclosed  so  that  the 
Department  may  continue  to  receive 
information  with  respect  to  grant  and 
contract  matters. 

The  entire  meeting,  or  portion 
specified  below,  which  is  devoted  solely 
to  review,  discussion,  and  evaluation  of 


grant  and  contract  proposals  or 
applications  should  not  be  open  to 
members  of  the  public. 

Subcommittee  on  Energy  Research, 
June  1.  2,  and  3, 1982— 9KX)  a.m.  to  5:30 
p.m. 

John  R.  Block. 
Secretary  of  Agriculture. 
April  30, 1982. 

|FR  Doc.  82-12241  Filed  5-4-82:  8:45  un] 
BILUNQ  CODE  3410-2^4l 

Food  Quality  and  Safety  Researdi 
Subcommittee;  Determination  To 
Close  an  Advisory  Group  Meeting 

It  is  the  policy  of  the  Department  of 
Agriculture  to  make  fullest  possible 
disclosure  of  its  activities  to  the  public. 
Consistent  with  this  policy,  the 
Department  opens  to  the  public  as  many 
advisory  group  meetings  as  possible. 
However,  advisory  group  meetings  held 
for  the  specific  purpose  of  considering 
grant  and  contract  proposals  or 
applications  should  not  be  open 
meetings. 

During  such  meetings,  the  material 
being  discussed  contains  information  of 
a  proprietary  or  confidential  nature, 
including  technical  information, 
financial  data,  such  as  salaries  and 
personal  information  concerning 
individuals  associated  with  the 
proposals  or  applications.  These  matters 
fall  within  exemptions  (4)  and  (6)  of  5 
U.S.C.  552b(c).  the  Government  in  the 
Sunshine  Act 

The  Department  has  an  obligation  to 
consider  as  confidential  matters  which 
are  submitted  as  part  of  grant  and 
contract  proposals  or  applications. 

It  is  hereby  determined  in  accordance 
with  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act  as 
amended,  that  (1)  The  topics  to  be 
discussed  at  this  meeting  fall  within 
exemptions  (4)  and  (6)  of  5 -U.S.C. 
552b(c).  The  Government  in  the 
Sunshine  Act 

(2)  The  public  interest  requires  that 
such  matters  not  be  disclosed  so  that  the 
Department  may  continue  to  receive 
information  with  respect  to  grant  and 
contract  matters.  . 

The  entire  meeting,  or  portion 
specified  below,  which  is  devoted  solely 
to  review,  discussion,  and  evaluation  of 
grant  and  contract  proposals  or 
applications  should  not  be  open  to 
members  of  the  public. 

Subcommittee  on  Food  Quality  and 
Safety  Research  May  24,  25,  and  26, 
1982—9:00  am  to  5:30  pm 
John  R.  Block. 
Secretary  of  Agriculture. 
April  30. 1982. 

[FR  Doc  82-12240  Piled  &-4-<2:  ft4S  ub\ 
BU.UNO  CODE  34tO-2>-M 
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Poultry  and  Horse  Diseases 
Sutx:oininittee;  Determination  To 
Close  an  Advisory  Group  Meeting 

It  is  the  policy  of  the  Department  of 
Agriculture  to  make  fullest  possible 
disclosure  of  its  activities  to  the  public. 
Consistent  with  this  poUcy,  the 
Department  opens  to  the  public  as  many 
advisory  group  meetings  as  possible. 
However,  advisory  groups  meetings  held 
for  the  specific  purpose  of  considering 
grant  and  contract  proposals  or 
applicatioos  ^ould  not  be  open 
meetings. 

During  such  meetings,  the  material 
being  discussed  contains  informatioo  of 
a  proprietary  or  confidential  nature, 
including  technical  information, 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals  or  applications.  These  matters 
fall  within  exemptions  (4)  and  (6)  of  5 
U.S.C.  552b(c),  the  Government  in  the 
Sunshine  Act 

The  Department  has  an  obligation  to 
consider  as  confidential  matters  which 
are  submitted  as  part  of  grant  and 
contract  proposals  or  ai^Ccationa. 

It  is  hereby  determined  in  accordance 
with  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended,  that 

(1)  The  topics  to  be  discussed  at  this 
meeting  fall  within  exemptions  (4)  and 
(6)  of  5  U.S.C  552b(c).  the  Government  in 
the  Sunshine  Act. 

(2)  The  public  biterest  requires  that 
such  matters  not  be  disclosed  so  that  the 
Department  may  continue  to  receive 
information  with  respect  to  grant  and 
contract  matters. 

The  entire  meeting;  or  portion 
specified  below,  which  is  devoted  solely 
to  review,  discussion,  and  evaluation  of 
grant  and  contract  proposals  or 
applications  should  not  be  open  to 
members  of  the  publia 

Subcommittee  on  Poultry  and  Horse 
Diseases.  June  22.  23.  and  24. 1982—8:30 
a  jn.  to  SKM  pjn. 
JolmR.  Block. 
Secretary  of  Agriculture. 
April  30. 1982. 

(Fit  Doc  a2-122«2  Filed  S-t-aZ;  ft46  aaj 
■LUNO  COOC  a410-23-« 

Soyt>eans  nssewcli  SaboonMnMw; 
Determination  To  Close  an  Advisory 
Group  MeeQng 

It  is  the  policy  of  the  Department  of 
Agriculture  to  make  fullest  possible 
disclosure  of  its  activities  to  the  pubtic 
Consistent  Mrith  tkis  pc^cy,  the 
Department  opens  to  the  pubKc  as  nmy 
advisory  group  raeetinss  as  possible. 
However,  advisory  group  meetings  heM 
for  the  speoffic  pwpoae  ef  oaniideriag 


grant  and  conbvct  proposals  or 
applications  should  not  be  open 
meetings. 

During  such  meetings,  the  material 
being  discussed  contains  information  of 
a  proprietary  or  confidential  nature, 
including  technical  information, 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals  or  applications.  These  matters 
fall  within  exemptions  (4)  and  (6)  of  5 
U.S.C.  552b(c},  the  Govenunent  in  the 
Sunshine  Act. 

The  Department  has  an  obligation  to 
consider  as  confidential  matters  which 
are  submitted  as  part  of  grant  and 
contract  proposals  or  applications. 

It  is  hereby  determined  in  accordance 
with  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act  as 
amended,  that: 

(1)  The  topics  to  be  discussed  at  this 
meeting  fall  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(c),  the  Government 
in  the  Sunshaie  Act 

(2)  The  public  interest  requires  that 
such  matters  not  be  disclosed  so  that  the 
Department  may  continue  to  receive 
information  with  respect  to  grant  and 
contract  matters. 

The  entire  meetiog,  or  portion 
specified  below,  which  is  devoted  solely 
to  review,  discusaiQn,  and  evaluation  of 
grant  and  contract  proposals  or 
applications  should  not  be  open  to 
members  of  the  public. 

Subcommittee  on  Soybean  Research 
May  20  and  21, 1982-9A0  a.m.  to  5:30 
p.m. 

John  R.  Block. 
Secretary  of  Agriculture. 
April  aa  1982. 

|FR  Doc  »Z-i22*3  Filed  S-MC;  •>«  am] 
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Forms  Under  Review  by  Office  of 
Management  and  Budget 

April  aa  1982. 

The  Departnient  of  Apiculture  has 
submitted  to  OMB  for  review  the 
following  prcqiosals  for  the  collection  of 
informatkm  trader  the  provisions  of  the 
Paperwork  Reductkm  Act  (44  U.&C 
Chapter  35}  since  tfie  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Eadj  entry  contains  fte 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  informatioBi 
collection;  (3)  Form  numberfs),  if 
applicable:  (4J  How  often  the 
information  is  requested;  (5J  Who  will 
be  required  or  asked  to  report  {6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  39M(fa) 


of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Comments  and  questions  about  the 
items  in  the  listing  should  be  directed  to 
the  agency  person  named  at  the  end  of 
each  entry.  If  you  anticipate  commenting 
on  a  form  but  find  that  preparation  time 
will  prevent  you  from  submitting 
comments  promptly,  you  should  advise 
the  agency  person  of  your  intent  aa  early 
as  possible. 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Richard  J.  Schrimper,  Statistical 
Clearance  Officer.  (202)  447-6201. 
NEW 

•  Forest  Service 

States,  Local  Governments,  and  Other 
Federal  Agencies  Grazing  Leasing 
Arrangements  and  User  Charges. 

Nonrecurring 

State  or  local  governments:  400 
responses;  300  hours;  not  applicable 
under  3504(h) 

Edward  Frandsen  (202)  235-8139 

•  Pood  and  Nutrition  Service 

7  CFR  225— Summer  Food  Service 

Program — Recordkeeping. 
On  occasion 
Business  or  other  institutions:  86.008 

responses;  8,063  hoars;  not  applicable 

under  3504(h) 
Norma  Ball  (703)  756-3888 

•  Food  and  Nutrition  Service 
Evaluation  of  Alternatives  to 

Commodity  Donation  in  the  National 

School  Lunch  Program. 
Quarterly 
State  or  local  governments:  2.478 

responses;  1.229  hoars;  not  applicable 

under  3504(h) 
Michael  Puma  (703)  756-3115 

•  Food  and  Nutrition  Service 

7  CFR-227— Nutrition  Education  and 

Training  Program  Regulations — 

Recordkeeping. 
On  occasion 
State  or  local  governments:  114 

responses;  16,074  hours;  not  . 

applicable  under  3504(h) 
Joan  Turetsky  (703)  756-3554 

•  Food  and  Nutriti<m  Service 

Data  on  Food  Bank  Distiibatkn  Centers 

Nonrecurring 

State  or  local  govenments:  417 

responses;  300  hoars;  not  applicable 

under  SS04(h) 
Maure  Hurt  (301)  656-6346 
REVISED 

•  Farmers  Home  AdmlniBtTatlon 
7  CFR  1930-C  Managenent  and 

Supervision  of  MoMpIe  Fanily . 

Housing  Borrowers  and  Grant 

Recipients 
FmHA  444-8, 444-29. 1930-5. 1990-8. 

1930-7.1930-8 
On  occasion 


19398 


Federal  Register  /  Vol.  47.  No.  87  /  Wednesday.  May  5.  1982  /  NoHces 


Individuals  or  households,  State  or  local 
governments:  424,420  responses; 
629,962  hours;  not  applicable  under 
3504(h) 

William  F.  Daniel  (202)  382-1611 

•  Farmers  Home  Administration 
7  CFR 1944-L  Farmers  Home 

Administration  Tenant  Grievance  and 

Appeals  Procedure 
On  occasion 
Individuals  or  households,  State  or  local 

government:  5,500  responses;  655 

hours;  not  applicable  under  3504(h) 
William  F.  Daniel  (202)  382-1611 

•  Forest  Service 
Experience  Questionnaire 
FS-6300-27 

On  occasion  and  annually 
Businesses  or  other  institutions:  4,000 

responses;  2,000  hours;  not  applicable 

under  3504(h) 
Esta  Childers  (703)  235-8165 

•  Agricultural  Stablization  and 
Conservation  Service 

Report  of  Production  and  Disposition  of 
Peanuts  and  Report  of  Marketings  of 
Peanuts  to  Non-Established  Buyers 

ASCS-lOlO  and  ASCS-1011 

Annually 

Farms:  3.100  responses;  516  hours;  not 
applicable  under  3504(h) 

Paul  Kume  (202)  382-0153 

•  Food  and  Nutrition  Service 
Part  210-^ational  School  Lunch 

Program — Reporting  ^ 

Aimually 
State  or  local  governments:  50,066 

responses;  60,935  hours:  not 

applicable  under  3504(h) 
Don  McCreary  (202)  447-8386 

•  Food  and  Nutrition  Service 

7  CFR-227— Nutrition  Education  and 

Training  Program  Regulations — 

Reporting 
FNS-42 
On  occasion 
State  or  local  govenmients:  2.514 

responses;  98,090  hours;  not 

applicable  under  3504(h) 
Joan  Turetsky  (703)  756-3554 

EXTENSION 

•  Agricultural  Marketing  Service 
Cottonseed  Prices 

CN-235 

Weekly  during  Selective  Season 

Businesses  or  other  institutions:  7,980 

responses;  399  hours;  not  applicable 

under  350(h) 
Loyd  R.  Frazier  (202)447-2147 

•  Agricultural  Marketing  Service 
Regulations  Governing  the  Inspection 

and  Grading  of  Manufactured  or 

Processed  Dairy  Product»— 

Recordkeeping 
On  occasion 
Business  or  other  Institutions:  4,200 

responses;  89,700  hours:  not 

applicable  under  3504(h) 


Richard  W.  Webber  (202)  447-7473 

•  Office  of  Personnel 
Advisory  Committee  Membership 

Backg^und  Information 
AD-755 
Annually 
Individuals  or  households:  540 

responses:  270  hours:  not  applicable 

under  3504(h) 
Carolyn  T.  Wright  (202)  447-7654 

•  Food  and  Nutrition  Service 
Food  Stamp  Mail  Issuance  Report 
FNS-259 

Quarterly 

State  or  local  governments:  7,268 

responses;  4.291  hours;  not  applicable 

under  3504(h) 
David  Rathbun  (703)  756-3431 

REINSTATEMENT 

•  Extension  Service 

Soil/Plant  Laboratory  Testing  Activities 

ES  288  and  ES  289 

Biennially 

State  or  local  governments:  78 

responses;  39  hours:  not  applicable 

under  3504(h) 
Fred  Westbrook  (202)  447-5385 
Richard ).  Scfaiimper, 
Statistical  Clearance  Officer. 

ini  Doc  «2-12220  P!l«d  »-4-«2:  »:4S  ami 
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CIVIL  AERONAUTICS  BOARD 

Arista  International  Airlines,  Inc^ 
Application  for  an  All-Cargo  Air 
Service  Certificate 

In  accordance  with  Part  291  (14  CFR 
Part  291)  of  the  Board's  Economic 
Regulations  effective  November  8, 1978. 
notice  is  hereby  given  that  the  Civil 
Aeronautics  Board  has  received  an 
application.  Docket  40605.  from  Arista 
International  Airlines.  Inc..  516  Fifth 
Avenue.  New  York.  New  York  10036,  for 
an  all-cargo  air  service  certificate  to 
provide  domestic  cargo  transportation. 

Under  the  provisions  of  (  291.12(c)  of 
Part  291,  interested  persons  may  Gle  an 
answer  in  opposition  to  this  application 
on  or  before  May  26, 1982.  An  executed 
original  and  six  copies  of  such  answer 
shall  be  addressed  to  the  Docket 
Section,  Civil  Aeronautics  Board, 
Washington.  D.C.  20428.  It  shall  set  forth^ 
in  detail  the  reasons  for  the  position 
taken  and  must  relate  to  the  fitness, 
willingness,  or  ability  of  the  applicant  to 
provide  all-cargo  air  service  or  to 
comply  with  the  Act  or  the  Board's 
orders  and  regulations.  The  answer  shall 
be  served  upon  the  applicant  and  state 
the  date  of  such  service, 
PhylBsT.Kaylar. 
Secretary. 

'  rn  Doc  II-I&M  FUsd  i-»-«l:  tstt  «■! 
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[Order  •2-4-1371 

Fitness  Determination  of  Air  Oregon, 

inc. 

agency:  Civil  Aeronautics  Board. 

ACTION:  Notice  of  commuter  air  carrier 

fitness  determination— Order  82-4-137. 

order  to  show  cause. 

summary:  The  Board  is  proposing  to 
find  that  Air  Oregon,  Inc.,  is  fit,  willing, 
and  able  to  provide  commuter  air  carrier 
service  under  section  419(c)(2)  of  the 
Federal  Aviation  Act,  as  amended;  that 
it  has  the  ability  to  provide  reliable 
essential  air  service;  that  it  is  fit,  willing, 
and  able  to  provide  scheduled  passenger 
air  transportation  pursuant  to  its 
existing  certificate  issued  under  section 
401(d)(5)  of  the  Act;  and  that  the  aircraft 
used  in  this  service  conform  to  the 
applicable  safety  standards.  The 
complete  text  of  this  order  is  available 
as  noted  below. 

DATE:  Responses:  All  interested  persons 
wishing  to  respond  to  the  Board's 
tentative  fitness  determination  shall 
serve  their  responses  on  all  persons 
listed  below  no  later  than  May  14. 1982, 
together  with  a  summary  of  the 
testimony,  statistical  data,  and  other 
material  relied  upon  to  support  the 
allegations. 

ADDRESSES:  Responses  or  additional 
data  should  be  flled  with  the  Essential 
Air  Services  Division,  Room  921,  Civil 
Aeronautics  Board.  Washington.  D.C. 
20428.  and  with  all  persons  Usted  in 
Attachment  A  of  the  order. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Pfeiffer,  Bureau  of  Domestic 
Aviation.  Civil  Aeronautics  Board.  1825 
Connecticut  Avenue.  N.W..  Washington. 
D.C.  20428.  (202)  673-5354. 
SUPPLEMENTARY  INFORMATION:  The 
complete  text  of  Order  82-4-137  is 
available  fromihe  Distribution  Section, 
Room  100, 1825  Connecticut  Avenue, 
N.W.,  Washington.  D.C.  Persons  outside 
the  metroplitan  area  may  send  a 
postcard  request  for  Order  82-4-137  to 
distribution  Section.  Civil  Aeronautics 
Board,  Washington.  D.C  20428. 

By  the  Bureau  of  Dooiestic  Aviation:  April 
26. 1982. 

Phyllit  T.  Kaylor. 
Secretary. 

(FR  Doc.  U-122SS  Filed  t-4-a2:  I4S  am) 
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DEPARTMENT  OF  COilMERCE 
International  Trad*  Admlniatration 
DEPARTMENT  OF  THE  INTERIOR 
Offlet  Of  Tarrltorial  and  Inttmational 
Affairs 

Alloeation  of  Duty-Fraa  Quotaa  for 

Calendar  Yaar  1M2  Among  Produoara 

Locatad  in  tlia  Virgin  Islands  and 

Quam 

agency:  Import  Administration, 

International  Trade  Administration, 
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Commerce,  and  Office  of  Territorial 
Affairs,  Interior. 

action:  Allocation  of  duty-free  quotas 
for  calendar  year  1982  among  producers 
located  in  the  Virgin  Islands  and  Guam. 

summary:  Pursuant  to  Pub.  L  89-805  the 
Departments  of  the  Interior  and 
Commerce  (the  Departments)  share 
responsibility  for  the  allocation  of  watch 
quotas  among  watch  assembly  firms  in 
the  insular  possessions.  Section 
303.5(a)(2)  of  the  Departments'  codified 
watch  quota  rules  (15  CFR  Part  303) 
provides  for  the  annual  allocation  of 
watch  quotas.  The  criteria  for  the 
calculation  of  the  1982  watch  quotas 
among  producers  in  the  Virgin  Islands 
and  Guam  are  set  forth  in  the  final 
annual  rules  (the  "Rules")  pubHshed  in 
the  Federal  Register  dated  March  11, 
1982  (47  FR  10614  (1981)).  The 
Departments  have  verified  the  data 
submitted  on  application  form  nA-334P 
by  producers  in  the  Virgin  Islands  and 
Guam  and  inspected  the  current 
operations  of  all  producers  in 
accordance  with  9  303.4(b)  of  the 
codified  rules.  The  verification 
established  that  in  calendar  year  1981 
the  Virgin  Islands  watch  assembly  firms 
shipped  2,628,628  watches  and  watch 
movements  into  the  customs  territory  of 
the  United  States  under  General 
Headnote  3(a)  of  the  Tariff  Schedules  of 
the  United  States.  The  dollar  amount  of 
corporate  income  taxes  paid  by  all 
producers  during  calendar  year  1981, 
less  penalty  payments  and  refunds  and 
subsidies,  plus  the  dollar  amount  of 
^  wages,  up  to  a  maximum  of  $23,000  per 
person,  paid  by  all  producers  during 
calendar  year  1981  to  residents  and 
attributable  to  the  producers'  headnote 
3(a)  watch  and  watch  movement 
assembly  operations  totalled  $3,623,888. 
The  calendar  year  1982  Virgin  Islands 
annual  allocations  set  forth  below  are 
based  on  the  data  verified  by  the 
Departments  in  the  Vu^  Islands  and 
are  made  in  accordance  with  the 
allocation  formula  contained  in  the 
Rules  for  that  allocation  of  watch  quota 
for  calendar  year  1982.  The  allocations 
include  reallocations  of  quota  pursuant 
to  the  codified  watch  quotas  rules,  as 
more  fully  explained  in  the 
Supplementary  Information,  below. 

The  duty-free  watch  quota  allocations 
for  calendar  year  1982  in  the  Virgin 
Islands  are  as  follows: 


Ntnw  of  fern 


Nflfno  of  finn 


1.  ABanlic  Time  Products  Cofp 

2.  BeWr  Wiich  Corp.  A  BaWr  Quartz  mc 

3.  Com«yln  V.I,  hw 


Afwwtl 


4.  Hampdwi  Watcti  Oo.  Inc. 
6.  Mastar  Time  Co,  tnc 

6.  Progress  Watoh  Co,  lnc_ 

7.  StaiKlanl  Tme  Co 

8.  UnMme  Ind,  Inc— 


S.  WaWiam  Waloh  Ca  of  •«•  VJ.  Inc. 


Annuri 


250.000 
360,000 

•OOMO 

lOOAlO 

SOOAX) 

60,000 


The  Guam  allocation  is  made 
pursuant  to  Section  2  of  the  annual  rules 
and  is  shown  below. 


NvM  of  frra 

1    TMin.inlM 

603.400 

260,000 

750.000 
X,000 


FOR  AOOmONAL  INFORMATION  CONTACT 

Mr.  Frank  W.  Creel,  who  can  be  reached 
on  202-377-1860. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  1, 1982  (47  FR 
13935  (1982)),  the  International  Trade 
Commission  announced  that  the 
apparent  U.S.  consumption  of  watch 
movements  for  the  calendar  year  1981 
was  90.6ia000  units  and  that  the 
number  of  watches  and  watch 
movements  which  may  be  entered  free 
of  duty  during  calendar  year  1982  from 
the  Virgin  islands  is  8,809,000  units  and 
839.000  units  bom  Guam.  Of  the  Virgin 
Islands  units.  2.000.000  units  are  set 
aside  for  new  entrants,  leaving  6,809,000 
units  to  be  allocated  at  this  time. 

The  above  allocation  of  quota  among 
Virgin  Islands  producers  reflects:  (1) 
Adjustments  made  in  the  data  supplied 
on  the  producers'  annual  application 
forms  (ITA  Form  334P)  as  a  result  of  the 
Department's  verification  (which 
adjustments  were  reviewed  by  officials 
of  the  respective  companies  during  the 
Departments'  Virgin  Isla:nds  verification 
of  data):  and  (2)  Reallocation  of  quota 
which  has  been  voluntarily  relinquished 
by  a  number  of  producers  pursuant  to 
§  303.5(a)(2)  of  the  codified  watch  quota 
rules. 

The  above  allocation  of  Virgin  Islands 
quota  totals  2.880,000  units.  The 
remaining  3.929,000  units  of  unallocated 
quota  will  be  treated  in  accordance  with 
S  303.9(b)  of  the  codified  watch  quota 
rules.  The  remaining  335,600  units  of 
unallocated  Guam  quota  will  be  treated 
in  accordance  with  the  same  codified 
provision  and  with  sections  3(b)  and  8  of 
the  annual  rules. 

The  number  of  watches  and  watch 
movements  authorized  for  shipment  on 
or  after  January  1, 1982,  under  initial 
quotas  previously  allocated  by  the 
Departments,  will  be  applied  against  the 
allocations  above,  which  are  for  the  full 
calendar  year  1982. 


Issued  at  Washington.  D.C,  on  April  29, 
1982. 

Fkmk  W.  CkMl. 

Acting  Director,  Statutory  Import  Programa 

Staff,  Imparl  Administration,  IntematioiHU 

Trade  Adminiatration,  US.  Department  (^ 

Commerce. 

Pedro  A.  Sanjoon. 

Assistant  Secretary  for  Territorial  and 

International  Affain,  U.S.  Department  of  tlm 

Interior. 

Pl<  Doc.  tl-iaiS  FIM  S-4-S2:  8:46  am] 
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Minority  Business 
Agency 

Financial  Assistance  AppRcation 
Announcement;  Minortty  Export 
Development  Consultant  Program 

Summary 

The  Minority  Business  Development 
Agency  aimounces  that  it  intends  to 
award  fifteen  (15)  competitive 
cooperative  agreements  to  carry  out  its 
Minority  Export  Development 
Consultant  program  in  selected  SMSAs. 
The  purpose  of  the  program  is  to  provide 
intensive  support  to  minority  business 
enterprises  (MBEs)  that  have  products 
and  services  that  are  in  demand  in  the 
international  marketplace.  The 
consultant  will  be  expected  to: 

•  Develop  export  marketing  plans. 

•  Identify  potential  markets  and 
specific  trade  leads. 

•  Provide  technical  assistance 
necessary  to  complete  international 
transactions  including 
documentation,  short-term  financing 
and  shipping. 

•  Coordinate  with  the  public  sector, 
i.e.,  the  International  Trade 
Administration,  the  Small  Business 
Administration,  and  the  Export- 
Import  Bank  and  the  private  sector, 
i.e.,  export  management  companies, 
height  forwarders  and  banking 
institutions  to  insure  full  access  by 
MBEs  to  the  total  reabn  of 
initiatives  available  in  international 
trade. 

Federal  funds  are  estimated  at 
$100,000  for  each  competitive  agreement 
Fees  for  services  in  the  amount  of  10 
percent  of  assistance  rendered  will  be 
charged  to  all  clients  whose  gross  Sciles 
are  less  than  $500,000,  and  25  percent 
will  be  charged  to  clients  with  gross 
sales  in  excess  of  $500,000.  These  fees 
will  be  treated  as  program  income  and 
will  be  added  to  funds  committed  to  the 
project  by  MBDA  and  used  to  further 
eligible  program  objectives. 

Cooperative  agreements  will  be 
awarded  without  restriction  as  to  type 
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of  recipient  i.e.,  individiialt.  non-profit 
organizations,  for-profit  firms,  local  and 
state  governments,  federally  recognized 
American  Indian  tribes  and  educaticmal 
institutions.  The  recipient  must  have  an 
existing  office  in  the  SMSA  to  be  served 
and  be  able  to  demonstrate  exporting 
knowledge  and  experience. 

Application  kits  may  be  requested  as 
follows: 

Awards  for  New  York  City  and  San 
Juan,  Puerto  Rico:  Minority  Business 
Development  Agency,  26  Federal  Plaza. 
Room  38-116,  New  York,  New  York 
10278.  Attn:  Allan  Walls.  (212)  264-4741. 

Awards  for  Baltimore/Washington 
and  Philadelphia:  Minority  Business 
Development  Agency,  1730  K  Street 
N.W.,  Suite  420.  Washington,  D.C,  20006. 
Attn:  Vincent  Martin.  (202)  634-7883. 

Awards  for  Atlanta  and  Miami: 
Minority  Business  Development  Agency, 
1371  Peachtree  Street,  N.E.,  Suite  505, 
Atlanta.  Georgia  30309.  Attn:  Carlton 
Eccles,  (404)  881-4091. 

Awards  for  Dallas^ Houston,  New 
Orleans  and  El  Paso:  Minority  Business 
Development  Agency.  1100  Commerce 
Street— Room  7E23.  Dallas,  Texas  75242. 
Attn:  Cathy  Bowman,  (214)  767-8001. 

Awards  for  Chicago  and  Detroit: 
Minority  Business  Development  Agency, 
55  East  Monroe  Street,  Suite  1440, 
Chicago,  Illinois  60603.  Attn:  Celso 
Moreno.  (312)  353-0185. 

Awards  for  San  Francisco/Oakland, 
Lofi  Angeles  and  San  Diego:  Minority 
Business  Development  Agency,  Federal 
Building.  Room  15043,  450  Golden  Gate 
Avenue,  San  Francisco,  California  94102. 
Attn:  Mikel  Cook.  (415)  566-6733. 

The  closing  date  for  submission  of 
ALL  applications  is  May  7. 1982. 

Dated:  April  28, 1982. 
Luis  Endnias. 

Acting  Assistant  Director  for  Enterprise 
Development. 

IFK  Doc.  S2-1ZZ3S  PIM  S-I-8Z:  S:4S  tm) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Soliciting  Public  Comment  on  Bilateral 
Textila  Consultations  With  th« 
Govamment  of  tha  Paopla's  Republic 
of  China  To  Include  a  Review  of  Trade 
In  Categories  337, 640, 641.  and  648 

May  3. 1982. 

Pursuant  to  paragraph  8  of  the 
bilateral  textile  agreement  of  September 
17. 1980  between  the  Governments  of 
the  United  States  and  the  People's 
Republic  of  China,  the  United  States  has 
requested  consultations  with  the 


Government  of  the  People's  Republic  of 
China  with  respect  to  Categories  337 
(Cotton  Playsuits),  640  (Woven  Shirts  of 
Man-Made  Fibers).  641  (Woven  Blouses 
of  Man-Made  Fibers),  and  648 
(Women's,  Girls',  and  Infants'  Trousers 
of  Man-Made  Fibers).  It  is  anticipated 
these  consultations  will  be  held  in  the 
near  future. 

Any  party  wishing  to  comment  or 
provide  data  or  information  regarding 
the  treatment  of  categories  337,  640,  641, 
and  648  under  the  agreement  with  the 
People's  RepubUc  of  China,  or  on  any 
other  aspect  thereof,  or  to  comment  on 
domestic  production  or  availability  of 
textiles  and  apparel  included  in  these 
categories,  is  invited  to  submit  such 
comments  or  information  in  ten  copies 
to  Mr.  Paul  T.  O'Day,  Chairman, 
Committee  for  the  ImpIementaUon  of 
Textile  Agreements  and  Deputy 
Assistant  Secretary  of  Commeree  for 
Textiles  and  Apparel.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  D.C  20230. 
Since  the  exact  timing  of  the 
consultations  is  not  yet  certain, 
comments  should  be  submitted 
promptly.  Comments  or  information 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
OfGce  of  Textiles  and  Apparel,  Room 
3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230,  and  may  be 
obtained  upon  written  request 

Further  comment  may  be  invited 
regarding  particular  comments  or 
information  received  from  the  public 
which  the  Committee  for  the 
Implementation  of  Textile  Agreements 
considers  appropriate  for  further 
consideration. 

The  solicitation  of  comments 
regarding  any  aspect  of  the  agreements 
or  the  implementation  thereof  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 
Paul  T.  O'Day. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(PR  Doc.«2-UMl  FUad  S-t-82:  ft«6  nn] 
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Announcing  New  T8USA  Numbers  for 
Certahi  Man-Made  Flt>er  Luggage  and 
Related  Products  Which  Are  Exempt 
From  Quota  and  Export  Visa 
Requirements  During  1982 

AQENCV.  Committee  for  the 
Implementation  of  Textile  Agreements. 

On  December  18, 1981,  there  was 
published  in  the  Federal  Register  (46  FR 


61687)  a  letter  dated  December  15, 1981 
from  the  Chairman  of  the  Committee  for 
the  Implementation  of  Textile 
Agreements  to  the  Commissioner  of 
Customs  which  exempted  during  1982 
certain  luggage,  handbags  and  flat  goods 
of  man-made  fibers  in  Category  660 
(only  T.S.U.SA.  numbers  706.2045. 
706.270a  706.2840,  and  706.2850]  from 
the  levels  of  restraint  and  export  visa 
requirements  in  effect  for  certain  cotton, 
wool,  and  man-made  fiber  textile 
products,  regardless  of  the  date  of 
export 

The  piupose  of  this  notice  is  to 
announce  that,  effective  on  April  1, 1982, 
the  four  T.S.U.S.A.  numbers  covering 
man-made  fiber  luggage,  handbags,  and 
flat  goods  in  Category  669  were  changed 
to  the  following:  706.3400.  706.3900. 
706.4140.  and  706.4150.  Accordingly,  in 
the  letter  published  below,  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
amends  the  letter  of  December  15. 1981 
to  exempt  from  the  levels  of  restraint 
and  export  visa  requirements  man-made 
fiber  textile  products  in  Category  669 
(only  T.S.U.S.A.  numbers  706.3400, 
706.3900,  706.4140,  and  706.4150). 

Paul  T.  O'Day, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
April  29, 1982. 

Committee  for  the  Implemenation  of  Textile 
Agraements 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
D.C. 

Dear  Mr.  Commiisioner  This  letter 
amends,  but  does  not  cancel,  the  letter  of 
December  IS,  1981  which  directed  you, 
effective  on  )anuary  1. 1982  and  extending 
through  December  31, 1982.  to  exempt  from 
levels  of  restraint  and  export  visa 
requirements  certain  specified  man-made 
filwr  textile  products  in  Category  669  from  all 
countries,  regardless  of  the  date  of  export 

Effective  on  April  1. 1982,  the  T.S.U.S.A. 
numbers  of  the  designated  products  in 
Category  669  were  changed  to  the  following: 
70e.340a  706.3900,  70a4140,  and  706.4150.  It 
would  be  appreciated  if  you  would  exempt 
these  products  from  the  levels  of  restraint 
and  export  visa  requirements. 

This  letter  will  be  published  in  the  Federal 
Register. 

Sincerely. 

Paul  T.  O'Day, ' 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  ^    - 
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DEPARTMENT  OF  DEFENSE 
Department  of  ttie  Air  Force 
Forms  Under  Review  by  0MB 

Form:  Individual  Religious  Education 
Enrollment  and  Attendance  Record 
(SAC  Form  532). 

Notice  of  Information  Collection — 
SAC  Form  532  is  used  to  obtain  data  on 
dependents  of  military  personnel  who 
wish  to  receive  Religious  Education  (RE) 
training  on  SAC  bases.  The  data  is  used 
by  Chaplains,  chapel  management 
personnel  and  RE  teachers  to  determine 
individual  RE  needs.  Forward  comments 
to  Edward  Springer.  OMB  Desk  Officer, 
Room  3235,  NEOB.  Washington,  DC 
20503,  and  John  V.  Wenderoth.  Agency 
Clearance  Officer.  OASD(C),  DIRMS, 
IRAD.  Room  45-929,  Pentagon. 
Washington.  DC  20301.  A  copy  of  the 
information  collection  proposal  may  be 
obtained  from  Henry  Dalto,  AF/ 
ACMMR.  Room  4D-223,  Pentagon, 
Washington.  DC  20330,  telephone  (202) 
695-0848. 
M.  S.  Haaly. 

OSiy  Federal  Register  Uaison  Officer, 
Department  of  Defense. 
April  30. 1982. 

|FR  Doc  ta-r23M  Filad  S-4-a2:  fttS  un] 
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Forms  Under  Review  by  OMB 

Form:  Open  Mess  Membership 
Application  (SAC  Form  100). 
.    Notice  of  Information  Collection — 
Authorized  personnel  who  wish  to 
become  members  of  the  open  mess  on 
SAC  bases  are  required  to  complete 
SAC  Form  loa  The  form  is  used  to 
maintain  current  membership  at  each 
mess  and  is  also  used  as  the  authority  to 
establish  an  accounts  receivable  (charge 
account)  for  each  member.  Forward 
comment  to  Edward  Springer,  OMB 
Deslc  Officer,  Room  3235,  NEOB, 
Washington,  DC  20503,  and  John  V. 
Wenderoth.  Agency  Clearance  Officer. 
OASD(C),  DIRM.  IRAD,  Room  4B-929, 
Pentagon,  Washington.  DC  20301.  A 
copy  of  the  information  collection 
proposal  may  be  obtained  from  Henry 
Dalto,  AF/ ACMMR,  Room  4I>-223. 
Pentagon,  Washington.  DC  20330, 
telephone  (202)  695-0848. 
M.S.  Haaly, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
April  30, 1982. 

[FR  Doc  as-lZ293  FtM  5-t-S«  kit  un) 
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Forms  Under  Review  by  OMB 

Form:  Sponsor's  Report— Youth 
Activities  (SAC  Form  897). 

Notice  of  Information  Collection — 
SAC  Form  897  is  filled  out  by 
individuals  who  have  volunteered  to  be 
sponsors  or  chaperones  during  SAC  air 
base  youth  center  activities.  The  form  is 
used  by  the  volunteer  to  record  any 
problems  encountered  during  the 
activity  so  management  action  can  be 
initiated  to  prevent  repeated 
occurrences.  Forward  comments  to 
Edward  Springer,  OMB  Desk  Officer, 
Room  3235.  NEOB,  Washington.  D.C. 
20503,  and  John  V.  Wenderoth,  Agency 
Clearance  Officer,  OASD(C),  DIRMS, 
IRAD,  Room  4B-929.  Pentagon, 
Washington.  D.C  20301.  A  copy  of  the 
information  collection  proposal  may  be 
obtained  from  Henry  Dalto,  AF/ 
ACMMR.  Room  4D-223,  Pentagon. 
Washington.  D.C.  20330,  telephone  (202) 
695-0848. 
M.S.Healy. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
April  30. 1982. 

[FR  Doc  82-12292  FIM  V4-<2: 8:45  iffl] 
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DEPARTMENT  OF  ENERGY 


Economic  Regulatory  Administration 


Energy  Services,  Inc.;  Action  Taken  on 
Consent  Order 

AOEMCy:  Economic  Regulatory 
Administration.  DOE. 

ACTION:  Notice  of  action  taken  on 
Consent  Order. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  that  it  has 
adopted  a  Consent  Order  with  Energy 
Services,  Ina  as  a  final  order  of  the 
Department 

EFFECTTVC  DATE  March  15, 1982. 
FOR  PUIITMER  INFORMATION  CONTACT: 
David  R  Jackson.  Director.  Kansas  City 
Office,  Economic  Regulatory 
Administration.  324  E.  11th  Street. 
Kansas  City,  Missouri  64106-2466, 
telephone  numl>er  (816)  374-2092. 
SUPPLEMENTARY  INFORMATION:  On 
February  12. 1982.  Vol.  47,  No.  30.  FR. 
Page  6462.  the  ERA  published  a  notice  in 
the  Federal  Register  that  it  had  executed 
a  proposed  Consent  Order  with  Energy 
Services,  Inc.  (Energy  Services)  on 
September  21. 1981.  which  would  not 
become  effective  sooner  that  SOjdays 
after  publication  of  that  notice.  The 
Order  resolves  the  dispute  between  the 
DOE  and  Energy  Services  arising  out  of 


the  Mandatory  Petroleum  Price  and 
Allocation  Regidations,  10  CFR  Parts 
205,  210,  211,  212,  in  connection  with 
Energy  Services'  sales  of  crude  oU 
during  die  period  June  1, 1979  through 
January  28, 1981.  The  Order  requires 
that  within  thirty  (30)  days  of  the 
effective  date  of  the  Consent  Order. 
Energy  Services  is  to  deposit  $750,000 
with  the  U.S.  Treasury  to  be  held  in  an 
escrow  account  and  the  ERA  will 
determine  ultimate  distribution  of  the 
funds.  Pursuant  to  10  CFR  205.199j(c). 
interested  persons  were  invited  to 
submit  comments  concerning  the  terms 
and  conditions  of  the  proposed  Consent 
Order. 

Four  comments  were  received.  None 
objected  to  the  validity  of  the  Consent 
Order,  rather  each  comment  addressed 
only  the  distribution  of  the  escrowed 
funds  suggesting  that  the  funds  be 
allocated  to  state  or  local  governments 
for  energy  related  programs  which 
would  offer  direct  benefit  and  restitution 
to  the  unidentified  consumer- 
purchasers. 

Since  the  ERA  received  no  comments 
objecting  to  the  Consent  Order  as 
proposed,  the  Proposed  Consent  Order 
was  made  final  and  effective  on  March 
15, 1982  without  modification.  In 
determining  the  ultimate  distribution  of 
the  escrowed  funds,  the  ERA  will 
consider  numerous  factors  including  die 
suggestions  submitted  in  the  comments 
received. 

Issued  in  Kansas  City,  Missouri,  on  die  IStfa 
day  of  March  1982. 
David  H.  JackMn. 

Director,  Kansas  City  Office,  Economic 
Regulatory  Administration. 
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Northwest  Plpeftw  Corp^  Action 
Taken  on  Consent  Order 

agency:  Economic  Regulatory 
Administration.  DOE. 

ACTKHC  Notice  of  action  taken  on 
Consent  Order. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  that  it  has 
adopted  a  Consent  Order  with 
Northwest  Pipeline  Corporation  as  a 
final  order  of  the  Department 

EFFECTIVE  DATE  March  15. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  H.  Jackson.  Director,  Kansas  City 
Office.  Eoanomic  Regulatory 
Administration.  324  E.  11th  Street 
Kansas  City,  Missouri  64106-2466, 
telephone  number  (616)  374-2092. 
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SUPPLEMENTARY  INFORMATION:  On 

February  a  1982.  Vol.  47.  No.  28.  FR. 
Page  5758,  the  ERA  published  a  notice  in 
the  Federal  Register  that  it  had  executed 
a  proposed  Consent  Order  with 
Northwest  Pipeline  Corporatirai 
(Northwest  Pipeline)  on  November  10, 
1981,  which  woidd  not  become  effective 
sooner  than  30  days  after  publication  of 
that  notice.  The  Order  resolves  the 
dispute  between  the  DOE  and 
Northwest  Pipeline  arising  out  of  the 
Mandatory  Petroleum  Price  and 
Allocation  Regulations.  10  CFR  Parts 
205, 210, 211. 212,  in  connection  with 
Northwest  Pipeline's  sales  of  natural  gas 
liquids  and  natural  gas  liquid  products 
during  the  period  February  1. 1974 
through  January  28, 1981.  The  Order 
requires  that  within  twelve  (12)  months 
of  the  effective  date  of  the  Consent  . 
Order  Northwest  Pipeline  is  to  deposit 
$1,500,000  with  the  U.S.  Treasury  to  be 
held  in  an  escrow  account,  and  the  ERA 
will  determine  ultimate  distribution  of 
the  funds.  Pursuant  to  10  CFR 
205.199)(c],  interested  persons  were 
invited  to  submit  comments  concerning 
the  terms  and  conditions  of  the 
proposed  Consent  Order.  Three 
comments  were  received.  None  objected 
to  the  validity  of  the  Consent  Order.  The 
comments  addressed  only  the 
distribution  of  the  escrowed  funds.  One 
comment  suggested  that  the  funds  be 
allocated  to  state  or  local  governments 
for  energy  related  programs  which 
woidd  offer  direct  benefit  and  restitution 
to  the  unidentified  consumer- 
purchasers;  and,  the  other  two 
comments  were  notifications  of 
potential  claims  by  purchasers  of  the 
products  sold. 

Since  the  ERA  received  no  comments 
objecting  to  the  Consent  Order  as 
proposed,  the  Proposed  Consent  Order 
was  made  final  and  effective  on  March 
15, 1982  without  modification.  In 
determining  the  ultimate  distribution  of 
the  escrowed  funds,  the  ERA  will 
consider  numerous  factors  including  the 
suggestions  and  potential  claims 
submitted  in  the  comments  received. 

Issued  in  Kansas  Qty,  Missouri,  on  the  16th 
day  of  March,  1982. 

David  H.  Jackson, 

Director,  Kansas  City  Office,  Economic 
Regulatory  Administration. 

|FR  Doc  82-12286  FUod  S-4-82:  tM  unl 
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Roi>lnson  Energy  Corp,-  Action  Taken 
on  Consent  Order 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 


action:  Notice  of  action  taken  on 
Consent  Order. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  that  it  has 
adopted  a  Consent  Order  with  Robinson 
Energy  Corporation  as  a  final  order  of 
the  Department. 

EFFECnvi  date:  March  15. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  H.  Jackson,  Director,  Kansas  City 
Office,  Economic  Regulatory 
Administration,  324  E.  11th  Street. 
Kansas  City.  Missouri  64106-2466, 
telephone  number  (816)  374-2092. 

SUPPLEMENTARY  INFORMATION:  On 

February  12, 1982.  VoL  47,  No.  30,  PR. 
Page  6463,  the  ERA  published  a  notice  in 
the  Federal  Register  that  it  had  executed 
a  proposed  Consent  Order  with 
Robinson  Energy  Corporation  on 
December  11, 1981,  which  would  not 
become  effective  sooner  than  30  days 
after  publication  of  that  notice.  The 
Order  resolves  the  dispute  between  the 
DOE  and  Robinson  arising  out  of  the 
Mandatory  Petroleum  Price  and 
Allocation  Regulations,  10  CFR  205,  210? 
211,  212.  in  connection  with  Robinson's 
sales  of  crude  oil  during  the  period  June 
1, 1979  through  January  28, 1981.  The 
Order  requires  that  within  twenty-four 
(24)  months  of  the  effective  date  of  the 
Consent  Order.  Robinson  is  to  deposit 
$601,000  with  the  U.S.  Treasury  to  be 
held  in  an  escrow  account,  and  the  ERA 
will  determine  ultimate  distribution  of 
the  funds.  Pursuant  to  10  CFR 
§  205.199j(c),  interested  persons  were 
invited  to  submit  comments  concerning 
the  terms  and  conditions  of  the 
proposed  Consent  Order. 

Four  comments  were  received.  None 
objected  to  the  validity  of  the  Consent 
Order,  rather  eadi  comment  addressed 
only  the  distribution  of  the  escrowed 
funds  suggesting  that  the  funds  be 
allocated  to  state  or  local  governments 
for  energy  rdated  programs  which 
■  would  offer  direct  benefit  and  restitution 
to  the  unidentified  consumer- 
purchasers. 

Since  the  ERA  received  no  comments 
objecting  to  the  Consent  Order  as 
proposed,  the  Proposed  Consent  Order 
was  made  final  and  effective  on  March 
15. 1982  without  modification.  In 
determining  die  ultimate  distribution  of 
the  escrowed  funds,  the  ERA  will 
consider  numerous  factors  including  the 
suggestions  sabmitted  In  the  comments 
received. 


Issued  in  Kansas  City,  Missouri,  on  the  16th 
day  of  March,  1982. 
David  H.  lackaon, 

Director,  Kansas  City  Office,  Economic 
Regulatory  Admittistration. 

(FR  Doc.  (I2-122»7  Filsd  h-^-tt  MS  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals.  DOE. 

ACTION:  Notice  of  implementation  of 
special  refund  procedures  and 
solicitation  of  comments. 

summary:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
solicits  conunents  concerning  the 
appropriate  procedures  to  be  followed  in 
refunding  $139,300  in  consent  order 
funds  to  members  of  the  public.  This 
money  is  being  held  in  escrow  following 
the  settiement  of  enforcement 
proceedings  involving  C.  K.  Smith  & 
Company,  Inc.  brought  by  the  DOE's 
Office  of  Enforcement. 

DATE  AND  ADDRESS:  Conunents  must  be 
filed  by  June  4, 1982  and  should  be 
addressed  to  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1200 
Pennsylvania  Ave..  N.W.,  Washington, 
D.C.  20461.  All  comments  should 
conspicuously  display  a  reference  to 
case  number  HEF-0006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  L  Wieker,  Deputy  Director, 
Office  of  Hearings  and  Appeals,  1200 
Pennsylvania  Ave.,  N.W.,  Washington. 
D.C.  20461.  (202)  633-0834. 

SUPPLEMENTARY  INPORMATION:  In 

accordance  with  Section  205.282(b)  of 
the  procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  Proposed  Decision  and 
Order  set  out  below.  The  Proposed 
Decision  and  Order  relates  to  a  consent 
order  entered  into  by  C.  K.  Smith  & 
Company,  Inc.  44  FR  39242  (1979). 

The  Proposed  Decision  and  Order  sets 
forth  the  procedures  and  standards  that 
the  DOE  has  tentatively  formulated  to 
distribute  the  contents  of  an  escrow 
account  funded  by  Smith.  The  DOE  has 
tentatively  decided  that  Applications  for 
Refund  should  be  accepted  from  firms 
and  individuals  who  purchased  No.  6 
residual  fuel  oil  from  Smith  during  the 
period  December  20, 1973  through  April 
30. 1974.  The  Proposed  Decision  and 
Order  provides  that  in  order  to  be 


entitled  to  receive  a  portion  of  the 
settlement  funds,  a  purchaser  must 
furnish  the  DOE  with  evidence  which 
demonstrates  that  it  was  injured  by  the 
alleged  unlawful  prices  for  No.  6 
residual  fuel  oil  charged  by  Smith, 
including  specific  documentation 
concerning  the  date,  place,  price,  and 
volume  of  product  purchased,  whether 
the  increased  costs  were  absorbed  by 
the  claimant  or  passed  through  to  other 
purchasers,  and  the  extent  of  any  injury 
alleged  to  have  been  suffered. 

The  refund  process  suggested  in  the 
Proposed  Decision  and  Oder  would 
take  place  in  two  separate  stages.  In  the 
first  stage,  all  meritorious  claims  for 
refunds  by  persons  such  as  the  initial 
purchasers  would  be  paid.  For  the 
second  stage,  which  would  take  place 
after  the  claims  procedure  is  completed, 
the  Proposed  Decision  and  Order 
suggests  that  the  remainder  of  the 
consent  order  funds  might  be  distributed 
through  rate  regulated  utilities  or  other 
regulated  industries  to  persons  who  are 
likely  to  have  been  injured  by  the 
alleged  overcharges.  The  determination 
also  proposes  alternatively  to  distribute 
the  settlement  funds  to  the  governments 
of  the  cities  or  states  in  which  Smith 
marketed  No.  6  residual  fuel  oil  during 
the  period  covered  by  the  consent  order. 

As  an  alternative,  the  DOE  proposes 
to  deposit  all  remaining  funds  directly 
into  the  United  States  Treasury.  The 
Proposed  Decision  emphasizes  that  no 
procedure  for  the  second  stage  will  be 
adopted  until  the  claims  process  is 
completed. 

It  should  be  painted  oat  that  until  final 
procediCTes  are  adopted  for  the  first 
stage,  no  claims  for  refund  can  be 
accepted.  Applications  for  Refund 
therefore  should  not  be  filed  at  this  time. 
Appropriate  public  notice,  including 
notice  published  in  the  Fedaral  Register, 
will  be  given  when  the  submission  of 
claims  is  authorized.  No  less  than  90 
days  from  publication  of  such  notice  in 
the  Federal  Register  will  be  provided  for 
the  filing  of  claims. 

Any  member  of  the  public  may  submit 
written  comments  regarding  the 
proposed  refund  procedures. 
Commenting  parties  are  requested  to 
submit  two  copies  of  their  conmients. 
Comments  should  be  submitted  by  June 
4, 1982,  and  should  be  sent  to  the 
address  set  forth  at  the  beginning  of  this 
notice.  All  comments  received  in  this 
proceeding  will  be  available  for  public 
inspection  between  the  hours  of  1.-00  to 
5:00  p.m.,  Monday  through  Friday, 
except  federal  holidays,  in  the  Public 
Docket  Room  of  the  Office  of  Hearings 
and  Appeals,  located  in  Room  1111, 1200 
Pennsylvania  Avenue,  N.W., 
Washington,  O.C  20461. 
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Issued  in  Washington.  O.C  on  April  28, 
1982. 

George  B.  Braznay, 

Director,  Office  ofHearingt  and  Appeals. 

Proposed  Decision  and  Order  of  dw 
Department  of  Energy 

Special  Refund  Procedures 

April  za  1982 

Name  of  Petitioner  Office  of  Enforcement 
Economic  Regulatory  Administration:  In 
the  Matter  of  C  K.  Smith  ft  Company. 
Inc. 

Dates  of  Filing:  November  3, 1981. 

Case  Numbers:  HEF-OOOO. 

Under  the  procedural  regulatiq^8  of 
the  Department  of  Energy,  the  Economic 
Regulatory  Administration's  Office  of 
Enforcement  (OE)  (now  the  Office  of 
Special  Counsel)  may  request  the  Office 
of  Hearings  and  Appeals  to  formulate 
and  implement  special  procedures  to 
make  refunds  in  order  to  remedy  the 
effects  of  alleged  violations  of  the  DOE 
regulations.  See  10  CFR  Part  205. 
'Subpart  V. 

In  accordance  with  these  regulatory 
provisions,  the  OE  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Proceedings  in  connection  with  a 
consent  order  entered  into  with  C.  K. 
Smith  &  Company,  Inc.  (Smith).  Smith  is 
a  "reseller-retailer"  of  Na  6  residual  fuel 
oil  as  that  term  was  defined  in  10  CFR 
212.31  and  6  CFR  150352.  An  audit  of 
Smith's  records  revealed  possible 
pricing  violations  with  respect  to  the 
firm's  sales  of  that  product  during  the 
period  December  20, 1073  through  April 
3a  1974.  In  order  to  settle  all  claims  and 
disputes  between  Smith  and  the  DOE 
regarding  Smidi's  sales  of  No.  B  residual 
fuel  oil  during  that  period  Smith  and  the 
DOE  entered  into  a  consent  order  on 
May  3a  1979,  in  which  Smith  agreed  to 
pay  $139,300  to  the  DOE.  Notice  of  the 
consent  order  was  published  in  the 
Federal  Register  on  July  5. 1979.  See  44 
FR  39242  (1979).  Interested  parties  were 
invited  to  submit  written  notice  to  the 
DOE  of  potential  claims  against  the 
settlement  fund.  A  notice  of  claim  and 
comments  were  received  from  the 
Braintree  Electric  Light  Department 
(Braintree). 

Jurisdiction  and  Authority  To  Fashion 
Refund  Procedures 

The  OE  filed  a  Petition  for  the 
Implementation  of  Special  Refund 
Procedures  under  Subpart  V  in 
connection  with  the  Smith  consent  order 
on  November  3, 1981.  Subpart  V 
authorizes  the  Office  of  Hearings  and 
Appeals,  upon  request  by  the 
appropriate  enforcement  official,  to 
fashion  special  procedures  to  distribute 
moneys  obtained  as  part  of  settlement 


agreranenU.  10  CFR  205.281.  205.282.  The 
special  refund  procedures  are  part  of  an 
overall  regulatory  program  which  is 
intended  to  implement  several  different 
statutes.  Congress  provided  for  the 
mandatory  allocation  and  pricing  of 
crude  oil,  residual  fuel  oil,  and  r^ned 
petroleum  products  in  the  Emergency 
Petroleum  Allocation  Act  of  1973 
(EPAA).  15  U.S.C.  751  et  seq.  (1976).  The 
authority  to  enforce  regulations  issued 
under  the  EPAA  was  granted  by  Section 
5  of  the  EPAA.  which  incorporated 
enforcement  authorities  established  in 
the  Economic  Stabilization  Act  (ESA).  12 
U.S.C  1904  note  (1970).  EPAA,  5(a),  15 
U.S.C  754(a).  The  statutory  authority  to 
enforce  the  regulations  governing  the 
allocation  and  pricing  of  petroleum 
products  was  delegated  to  the 
Administrator  of  the  Federal  Energy 
Administration,  and  subsequently  to  the 
Secretary  of  Energy.  Federal  Energy 
Administration  Act  (FEAA),  S  5, 15 
U.S.C.  765  (1974):  Department  of  Energy 
Oiganization  Act  (DOE  Act),  201(a),  42 
U.S.C.  7151(a)  (1979).  To  carry  out  these 
statutory  mandates,  the  regulations  of 
the  Cost  of  Living  Council  the  Federal 
Energy  Office,  the  Federal  Energy 
Administration,  and  the  DOE  have 
provided  throughout  the  existence  of  die 
price  control  program  for  the  issuance  of 
remedial  orders  requiring  a  person  to 
cease  a  violation  or  to  compensate  for 
the  effects  of  a  violation,  or  both.  See  6 
CFR  S  155.81(b)  (1973);  10  CFR  205.2 
(1974)  (defining  "remedial  order'H. 

In  order  to  implement  these  statutory 
and  regulatory  goals,  the  DOE'S 
restitutionary  authority  is  designed  to 
accomplish  two  objectives: 
Disgorgement  of  the  fruits  of  a 
regulatory  violation  from  the 
wrongdoers,  and  refunds  to  persons 
injured  by  the  regulatory  violation.  See 
generally  Office  of  Enforcement,  8  DOE 
\  82,597  (1981)  (hereinafter  referred  to  as 
Vickers];  Sauder  v.  DOE.  648  F.2d  1,341 
(Temp.  Emer.  Ct  App.  1981).  The  latter 
objective — refunds  to  overcharged 
persons — furthers  the  specific  EPAA 
goal  of  providing  for  the  "equitable 
distribution  of  *  *  *  refined  petroleum 
products  at  equitable 
prices  *  *  *  among  all  users."  15  U3.C 
753  (b)(1)(F). 

In  the  past  the  Subpart  V  process  has 
been  used  in  situations  where  the 
Department  of  Energy  is  unable  to' 
readily  identify  persons  who  are  entitled 
to  refunds  or  to  readily  ascertain  the 
amounts  that  such  persons  are  entitied 
to  receive  as  a  restdt  of  enforcement 
proceedings.  10  CFR  205.28a  In  several 
recent  dedsioos  we  accepted 
jurisdiction  over  funds  received  by  the 
DOE  in  settlement  of  enforcement 


19404 


Federal  Regbter  /  Vol.  47.  No.  87  /  Wednesday,  May  5.  1982  /  Notices 


proceedings  underlying  Petitions  for 
Implementation  of  Special  Refund 
Procedures.  See,  e.g..  Office  of 
Enforcement,  8  DOE  1 82.515  (1981); 
Office  of  Enforcement.  8  DOE  \  82.516 
(1981).  In  these  decisions  we  determined 
that  there  was  a  significant  degree  of 
difficulty  involved  in  identifying  the 
persons  who  were  injured  by  the  alleged 
overcharges  and  that  a  Subpart  V 
proceeding  would  be  an  effective  and 
cost  efficient  means  of  making 
restitution  to  overcharged  persons.  After 
reviewing  the  record  developed  with 
respect  to  Smith,  we  have  concluded 
that  the  implementation  of  Subpart  V 
proceedings  is  also  appropriate  in  this 
case.  In  this  instance  there  is  a 
significant  degree  of  difficulty  inherent 
in  identifymg  the  persons  who  were 
injured  by  the  alleged  overcharges  and 
ascertaining  the  level  of  refunds  that 
such  persons  should  receive.  Until 
recently,  crude  oil  and  refined  petroleum 
products  were  subject  to  a 
comprehensive  price  regulation  scheme 
which  could  be  utilized  to  facilitate  the 
channeling  of  refunds  to  adversely 
affected  purchasers  through  price 
rollbacks.  However,  on  January  28, 1981. 
the  President  exempted  crude  oil  and  all 
refined  petroleum  products  from  the 
DOE  regulatory  program.  Exec.  Order 
No.  12287. 46  FR  9909  (1981).  As  a  result 
of  decontrol,  price  rollbacks  can  no 
longer  be  used  to  refund  moneys  to 
purchasers  who  were  overcharged  in  the 
past.  Therefore,  to  refund  money  to  the 
parties  affected  by  the  alleged 
overcharges,  a  determination  must  be 
made  regarding  the  extent  to  which  the 
first  purchasers  of  the  products  involved 
absorbed  the  overcharges  or  passed  the 
higher  costs  through  to  their  customers 
by  raising  their  own  sales  prices.  In  the 
present  case,  therefore,  the  persons 
entitled  to  refunds  are  not  readily 
identifiable,  and  the  amount  of  the 
refunds  that  any  partictilar  person 
should  receive  is  not  readily 
ascertainable.  Under  these 
circumstances,  we  believe  that  Subpart 
V  provides  the  most  useful  mechanism 
to  effect  restitution  to  persons  who  were 
likely  to  have  been  iiijured  by  alleged 
pricing  violations.  The  Office  of 
Hearings  and  Appeals  therefore  has 
decided  to  exercise  jurisdiction  over 
distribution  of  the  funds  received  by  the 
DOE  in  settlement  of  the  enforcement 
proceeding  underlying  the  Petition  for 
Implementation  of  Special  Refund 
Procedures  in  the  Smith  case. 

Proposed  Refund  Procedures 

In  view  of  the  objectives  expressed  in 
the  statutes  and  regulations  discussed 
previously,  the  procedures  to  be 
implemented  in  this  case  should,  to  the 


maximum  exent  practicable,  provide  for 
the  distribution  of  refunds  to  parties 
who  were  adversely  affected  by  the 
alleged  violations. 

As  we  have  stated  before,  refunding 
moneys  obtained  through  DOE 
enforcement  proceedings  is  the  primary 
focus  of  Subpart  V.  10  CFR  205.280;  see 
Vickers:  Office  of  Enforcement,  No. 
BEF-0021  (March  13. 1981)  (proposed 
decision),  issued  in  final  form,  9  DOB 
1  82,508  (1981).  Subpart  V  offers  a  means 
of  compensating  many  individuals  who, 
because  they  either  lack  the  resources 
or  do  not  have  a  sufficient  financial 
stake  in  the  outcome  to  institute  private 
lawsuits  under  Section  210  of  the  ESA, 
have  suffered  injuries  which  would 
otherwise  go  unredressed.  The  Subpart 
V  process  is  also  an  efficient 
administrative  mechanism  for  returning 
alleged  overcharges  to  injured  parties 
because  it  eliminates  the  need  for  long 
and  costly  court  actions. 

A.  Refunds  to  Identifiable  Purchasers. 
During  the  first  stage  in  the  refund 
process,  the  consent  order  funds  should 
be  distributed  to  claimants  who 
satisfactorily  demonstrate  that  they 
have  been  adversely  affected  by  the 
alleged  overcharges  in  sales  of  No.  6 
residual  fuel  oil  by  Smith  during  the 
applicable  period.  We  note  that  the  first 
purchasers  of  that  product  from  the  firm 
are  likely  to  be  claimants  in  this 
proceedhig.  First  purchasers  can 
generally  be  categorized  as  either 
resellers  of  No.  6  residual  fuel  oil  or 
entities  which  were  the  ultimate 
consumers  of  the  product  To  the  extent 
that  first  purchasers  can  establish  that 
they  absorbed  the  overcharges  rather 
than  pass  them  on  to  their  customers, 
they  will  be  entided  to  receive  a  portion 
of  the  consent  order  funds.  In  order  to 
qualify  for  a  refund,  first  purchasers  will 
be  required  to  demonstrate  that  during 
the  period  covered  by  the  consent  order 
they  would  have  kept  their  prices  for 
petroleum  products  or  goods  and 
services  at  the  same  level  had  the 
alleged  overcharges  not  occurred.  While 
there  are  a  variety  of  means  by  which  a 
claimant  could  make  this  showing,  a 
reseller  should  generally  demonstrate 
that  at  the  time  it  purchased  the  No.  6 
residual  fuel  oil  from  Smith,  market 
conditions  would  not  permit  it  to 
increase  its  prices  to  pass  through  the 
additional  costs  associated  with  the 
alleged  overcharges.  In  addition,  the 
reseller  must  show  that  it  maintained  a 
"bank"  of  unrecovered  costs  In  order  to 
demonstrate  that  it  did  not  subsequently 
recover  these  costs  by  increasing  its 
prices. 

With  respect  to  certain  first 
purchasers  who  are  ultimate  consumers, 


we  believe  that  the  above  showing 
should  not  be  necessary  in  order  for  a 
firm  to  qualify  for  a  refund.  The 
operations  that  would  form  this  group 
might  include  hospitals,  industrial 
plants,  large  apartment  buildings  and 
federal,  state,  and  local  government 
entities.  In  order  to  establish  a  claim, 
this  type  of  first  purchaser  need 
demonstrate  only  that  it  purchased  a 
specific  quantity  of  No.  6  residual  fuel 
oil  which  was  sold  by  Smith  during  the 
relevant  time  period. 
In  Office  of  Special  Counsel,  9  DOE 

\ No.  BEF-0072  (March  10. 1982) 

(hereinafter  referred  to  as  Pennzoil)  we 
determined  that  regulated  transportation 
companies,  agricultural  cooperatives 
{ind  a  corporation  which  acts  as  a  fuel 
purchasing  agent  for  several  public 
utilities  would  not  be  required  to  offer 
proof  that  they  absorbed  the 
overcharges.  In  reaching  that 
determination  we  noted  the  claims  made 
by  several  regulated  entities  that  any 
overcharges  they  suffered  would  have 
been  channeled  to  their  customers  by 
the  regulatory  bodies  or  private 
contractual  agreements  that  control  the 
prices  that  they  may  charge.  We  also 
pointed  out  that  the  Office  of  Special 
Counsel  has  reviewed  the  operations  of 
the  agencies  which  regulate 
transportation  companies  and  utilities 
and  has  determined  that  refunds  are 
factored  into  their  rate  making  systems. 
46  FH  at  29500-01  (1981).  We  further 
noted  that  agricultural  cooperatives  are 
owned  by  their  customers,  and  the 
ultimate  consumera  of  the  petroleum 
products  purchased  by  the  cooperative 
would  receive  a  refund  either  as  a  price 
reduction  or  as  a  distribution  at  the 
close  of  the  cooperative's  fiscal  year.  In 
Pennzoil  we  therefor  concluded  that: 

firms  whose  prices  for  goods  or  services  are 
regulated  by  a  government  agency  or  by  the 
terms  of  a  cooperative  agreement  will  not  l>e 
required  to  show  that  they  absorbed  the 
alleged  Pennzoil  overcharges.  Instead,  those 
applicants  should  supply  us  with  a  full 
explanation  of  the  manner  in  which  refunds 
will  be  passed  through  to  their  customers  in 
the  form  of  lower  prices  or  better  service.  In 
addition,  these  applicants'  receipt  of  refund 
money  will  be  conditioned  on  notice  to  the 
appropriate  regulatory  body  or  memt>ershlp 
group. 

Slip  op.  at  9. 

We  believe  that  this  approach  should 
be  adopted  in  the  Smith  proceeding  with 
respect  to  those  types  of  entities.* 

In  the  event  that  the  first  purchasers 
are  unable  to  make  the  showings 
described  above,  firms  and  individuals 

'  It  appears  that  Braintree,  th«  municipally  owned 
electric  system  referred  to  above,  may  t>e  a 
regulated  entity  of  the  type  referred  to  in  Pennzoil. 
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who  purchased  produdlafroin  the  first 
purchasers  may  be  ell^blrfb  receive  ■ 
portion  of  the  funds.  In  order  to 
establish  an  entitlemen^to  a  reftmd,  a 
person  claiming  to  be  an  infured  party 
must  satisfactorially  demonstrate  diat  it 
purchased,  daring  the  relevant  time 
period,  a  specific  quantity  of  No.  0 
residual  fuel  oil  sold  by  Smith.  Mvity 
with  either  Smith  or  one  of  its  first 
purchasers  need  not  be  established; 
evidence  need  only  be  presented  dut 
the  product  purchased  by  the  claimant 
followed  throu^  a  chain  of  dlstributlcm 
leading  back  to  Smith.  In  additton, 
imless  the  purchaser  is  an  ultimate 
consumer,  it  should  generally  be  able  to 
demonstrate  that  it  dUd  not  pass  through 
the  cost  increases  resulting  from  the 
alleged  overcharges  to  its  own 
customers.  For  example,  a  purchaser 
who  resold  the  product  should  be  in  a 
position  to  show  that  market  conditions 
did  not  permit  it  to  raise  prices  charged 
to  downsteam  customers,  and  that 
consequently  it  was  fored  to  absorb  the 
cost  increases  that  are  represented  by 
the  alleged  overcharges.  In  the  absence 
of  that  showing,  we  could  conclude  that 
the  claimant  was  not  injured  in 
amonetary  sense  by  the  alleged 
overchai^e.  However,  in  the  Vickers 
decision,  we  noted  that  the  nature  of  the 
showdng  required  could  be  too 
complicated  for  those  individuals  and 
firms  who  might  otherwise  be  entitled  to 
apply  for  refunds  and  who  purchased 
relatively  small  amounts  of  products. 
We  also  observed  that  many  of  those 
purchasers  might  lack  the  types  of 
records  required  to  support  such  a 
showing.  We  therefore  established  hi 
that  case  a  50,000  gallons  per  month  (or 
600,000  gallons  per  year)  threshold  level 
of  purchases  under  which  applicants, 
primarily  smaller  firms  and  individuals, 
were  not  required  to  make  a  detailed 
showing  of  actual  injiny.  For  those 
applicants  who  were  rJaiming  less  than 
that  level  of  purchases,  we  required  only 
proof  of  the  amount  of  product 
purchased  by  the  applicant  during  the 
consent  order  period.  However,  the 
Vickers  decision  did  require  applicants 
whose  purchases  exceeded  the 
threshold  level  to  provide  detailed 
information  which  would  establish  that 
they  did  not  pass  through  the  price 
increases  to  their  customers.  We  will 
consider  using  the  same  type  of 
treatment  for  smaller  claimants  in  this 
proceeding,  and  we  specifically  request 
comments  from  the  pubUc  on  tihis  issue. 
See  Vickers:  office  of  Special  Counsel 
for  CompUcance.  4 1)OE  \  82,511  at 
85.043-4  (1979) 

In  Vickers  we  utilized  a  "pure" 
voiumethc  method  of  allocating  refunds 


to  claimants.  La.  refunds  were  based  on 
the  proportioo  of  product  purchased  by 
the  applicant  to  flie  total  amount  of 
product  sold  by  the  supplier  during  the 
relevant  audit  period  When  the  Vickers 
decision  was  issued  in  July  1981.  we 
believed  that  this  method  of  distribution 
was  appropriate  for  allocating  the 
Vickers  settlement  funds  because:  (i)  It  is 
an  administrativeiy  efficent  method  for 
determining  what  proportion  of  the 
settlement  fund  should  go  to  each 
successful  claimant;  (ii)  it  serves  as  a 
useful  approximation  dl  in)ury  in  the 
treatment  of  overcharged  claimants  who 
are  unable  to  quantify  their  alleged 
injury;  and  (iii)  it  allows  applicants  to 
recover  a  significant  refund  for  each 
gallon  of  product  they  purchased. 

Based  on  our  experience  in  Subpart  V 
cases  since  that  time,  however,  we  now 
believe  that  the  adoption  of  the  "pure" 
volumetric  plan  of  distribution  used  in 
Vickers  would  not  be  the  best 
mechanism  for  allocating  the  Smith 
consent  order  funds.  There  are  a  number 
of  factors  leading  to  this  conclusion. 
First,  we  note  that  the  size  of  the 
monetary  settlements  which  are 
involved  in  Subpart  V  proceedings  are 
arrived  at  through  negotiations  involving 
the  DOE  and  the  firms  charged  with  the 
alleged  regulatory  violations.  In 
Pennzoil  a  recent  decision  that 
addressed  this  issue,  we  noted  that  the 
size  of  a  settlement  fund  is  based  upon 
both  the  magnitude  of  the  violations 
alleged  by  the  government  and  other 
factors  such  as  each  party's  views  as  to 
the  probable  length,  expense  and 
success  of  litigation.  In  Vickers.  the 
settlement  fund  happened  to  be 
relatively  large  in  proportion  to  the 
volume  of  product  covered  by  the 
consent  order  and  would  therefore  yield 
a  significant  per  gallon  refund.  In 
Pennzoil,  however,  the  settlement  fund 
was  small  in  relation  to  the  total  volume 
of  products  involved,  and  successful 
claimants  would  recover  a  refund  of 
only  1000375  per  gallon  if  the  settlement 
fund  were  distributed  on  a  "pore" 
volumetric  basis.  Moreover,  we  believe 
that  as  •  general  proposition  many 
claimants  in  the  present  case  will  be 
unable  to  provide  the  type  of  evidence 
necessary  to  support  the  approval  of  a 
refund  application.  For  example,  it  may 
be  difficult  and  costly  for  potential 
claimants  to  demonstrate  that  the 
effects  of  alleged  regulatory  violations 
were  not  passed  through  to  their 
downstream  customer*.  As  a  result  the 
total  amount  for  which  meritorious 
claims  are  submitted  may  be  far  less 
than  die  amount  of  the  settlement  funds 
available  for  distribution.  See  Pennzoil. 
slip  op.  at  13. 


In  dds  proceeding,  we  will  foUow 
Pennzoil  and  adopt  an  altematfva 
mechanism  of  disbibntion  based  on  a 
modified  version  of  the  "pure" 
volumetric  distribution  scheme  used  in 
Vickers.  As  noted  above,  the  size  of  die 
fund  available  for  distribution  is  likely 
to  be  less  than  the  amount  needed  to 
make  full  restitution  to  the  in}nred 
claimants  involved  in  this  proceeding. 
The  use  of  a  "pure"  volumetric 
raeduinism  would  have  the  undesirable 
effect  of  placing  a  further  ttrtificial 
limitattoo  on  the  amount  of  the  refunds 
that  are  eventually  received  by 
successful  claimants.  We  therefore 
believe  that  it  Is  fully  consistent  with  die 
restitntionary  objectives  of  the  present 
proceeding  to  distribute  more  ^an  a 
pure  volumetric  share  of  the  available 
Smidi  funds  to  successful  claimants. 
First  we  wiD  establish  a  "floor"  or 
minimum  amount  a  successful  claimant 
could  receive  which  will  assist  a 
potential  applicant  in  deciding  whedier 
or  not  to  apply  for  a  refund.  In  this 
proceeding  the  mininnnti  amount  that  a 
successful  claimant  will  recover  can  be 
determined  by  multipljring  its  total 
product  purchases  (in  gallons)  by  a 
factor  computed  using  the  total  amount 
of  money  available  for  distribution 
divided  by  die  total  sales  (in  gallons]  of 
the  No.  e  residual  fuel  oil  covered  by  the 
consent  order.  However,  after  the 
minimnm  refund  amount  has  been 
determined  for  each  successful  claimant, 
the  OHA  will  also  give  consideration  to 
the  following  factors  in  determining 
individual  refunds:  (i)  the  amount  of 
interest  accumulated  in  the  escrow 
account  since  the  DOE  received 
setdement  funds  frtun  Smith;  (ii)  the 
number  of  qualified  claimants,  and  the 
aggregate  volume  of  their  purchases 
bom  Smith  compared  to  die  amount  of 
products  sold  by  the  firm  during  the 
consent  order  period;  (iii)  the  impact  of 
the  alleged  violatimis  on  the  claimant's 
business;  (iv)  market  conditions 
prevalent  during  the  consent  order 
period;  (v)  the  claimanf  s  position  in  die 
distribution  chain,  /.e.  whether  it  is  a 
reseller  or  ultimate  consumer  and  (vi) 
the  manner  in  which  the  clainiant's 
business  is  governed  by  fedend,  state  or 
local  regulatory  agendas.  A  weighing 
and  balancing  of  these  factors  will 
enable  us  to  further  die  restitutiooaiy 
goals  of  Subpart  V  and  the  undo-ljring 
statutory  objectives. 

Any  purchaser  daiming  a  portion  of 
the  refund  amount  should  file  an 
Application  for  Refund  pursuant  to  10 
CFR  205.283.  AppUcations  shoold 
provide  all  relevant  infonnation 
necessary  to  establish  a  daim.  induding 
specific  documentation  ctmceining  the 
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date,  place  price,  and  volume  of  product 
purchased,  the  retention  of  increased 
costs,  and  the  extent  of  any  injury 
alleged.  Detailed  procedures  for  filing 
applications  will  he  provided  in  a  final 
Decision  and  Order.  See  Vickers.  Before 
disposing  of  any  of  the  funds  received  as 
a  result  of  the  Smith  consent  order,  we 
intend  to  widely  publicize  the 
distribution  process  and  to  provide  an 
opportunity  for  any  affected  party  to  file 
a  daim.  In  addition  to  publishing  notice 
in  the  Federal  Register,  notice  will  be 
provided  in  publications  in  the  area  in 
which  Smith  marketed  No.  6  residual 
fuel  oil  during  the  period  covered  by  the 
consent  order,  and  an  effort  will  be 
made  to  get  a  list  of  the  names  and 
addresses  of  affected  first  purchasers 
from  Smith.  As  a  final  matter,  we  note 
that  refund  applications  filed  on  behalf 
of  groups  of  claimants  identifying 
themselves  as  adversely  affected 
purchasers  also  will  be  considered.  Such 
applications  will  be  evaluated  on  a 
case-by-case  basis. 

B.  Distribution  of  the  Remainder  of 
the  Refund  Amount  After  all 
meritorious  claimants  have  received  the 
share  of  the  settlement  fund  to  which 
they  are  entitled,  the  settlement  fund, 
while  diminished,  may  not  be 
exhausted.  The  remainder  of  the  funds 
should  be  distributed  during  the  second 
stage  of  the  refund  process  in 
furtherance  of  the  goals  set  forth  in  the 
DOE's  enabling  legislation  and 
implementing  regulations.  In  this 
decision,  we  are  proposing  several 
alternatives  for  the  second-stage  refund 
procedure.  However,  we  wish  to 
emphasize  that  any  consideration  of  the 
second-stage  procedure  at  this  point  in 
time  involves  a  number  of  uncertainties. 
As  we  noted  in  Vickers: 

[such]  a  step  would  be  difficult  to  justify 
before  the  analysis  and  processing  of 
Applications  for  Refund  filed  in  tlie  Rrst  stage 
of  the  distribution  of  the  Consent  Order  funds 
to  claimants,  since  the  amount  remaining 
after  all  meritorious  claims  have  been  paid 
directly  affects  the  appropriateness  of  the 
second-stage  distribution  scheme. 

8  DOE  at  85.397.  As  in  that  case,  we 
intend  to  set  forth  a  number  of  second- 
stage  alternatives  in  this  proposed 
decision,  consider  the  comments 
received  after  pubUcation  in  the  Federal 
Reguter.  and  then  issue  a  final  Decision 
and  Order  establishing  procedures  for 
the  first  stage.  In  that  decision,  we  will 
summarize  and  address  briefly  the 
comments  received  concerning  the 
proposed  second-stage  procedure,  and 
will  solicit  another  round  of  comments 
on  the  distribution  of  the  funds 
remaining  after  payment  of  claims  in  the 
first  stage.  In  this  way,  we  will  have 
several  opportunities  to  consider  the 


outstafiding  issues  before  reaching  a 
final  decision  on  the  second  stage. 

Since  refunding  money  to  injured 
persons  is  the  primary  concern  of 
Subpart  V  proceedings,  we  believe  that 
the  remaining  funds  should,  if 
administratively  and  economically 
feasible,  be  distributed  to  groups  of 
ultimate  consumers  who  were  likely  to 
have  borne  a  portion  of  the  higher  prices 
charged  by  Smith.  In  view  of  &e 
relatively  small  sums  of  money  likely  to 
be  involved  in  claims  by  many  ultimate 
consumers,  and  the  improbability  that 
members  of  this  class  will  possess 
records  sufficient  to  establish  their 
claims,  we  anticipate  that  only  a  limited 
nimiber  of  ultimate  consumers  who  were 
actually  injured  by  the  alleged 
overcharges  will  be  able  to  prove  during 
the  first  stage  of  the  refund  process  that 
they  are  entitled  to  refunds.  See  Vickers, 
The  fact  that  claims  to  specific  refunds 
may  not  have  been  proved,  however, 
does  not  mean  that  injuries  to  ultimate 
consumers  have  not  occurred.  Rather, 
the  absence  of  claims  for  the  full  amount 
of  the  settlements  would  tend  to  refiect 
the  difficulty  such  parties  encounter  in 
establishing  a  valid  claim  for  a  portion 
of  the  consent  order  funds. 

If  a  second  stage  should  prove 
necessary  in  this  refund  proceeding, 
refunds  might  be  made  iii  the  form  of 
lowered  energy  costs  or  energy  related 
costs  in  the  Smith  market  area.  For 
example,  in  Office  of  Special  Counsel 
for  Compliance.  No.  DFF-0002  (March 
13. 1981)  (proposed  decision),  we 
proposed  that  the  second-stage  refund  to 
consimiers  who  were  likely  to  have  been 
overcharged  be  effected  by  using  rate- 
regulated  utilities  to  pass  through  the 
remaining  funds  to  consumers  through 
fuel  adjustment  clauses  or  other 
appropriate  mechanisms.  We  observed 
that  it  is  likely  that  the  persons  who 
purchased  motor  gasoline  or  heating  oil 
in  a  particular  area  would  reside  there 
as  well  and  would  ultimately  be 
consumers  of  electricity.  They  would 
therefore  benefit  from  the  proposed  rate 
reduction.  We  further  suggested  that 
state  governments  in  the  affected  areas 
also  may  be  designated  as  refund 
recipients  for  the  purpose  of  reducing 
energy-related  expenses  subject  to  their 
direct  control.  County  and  local 
governments  are  also  candidates  for 
distributing  the  refund  amounts  to 
affected  citizens.  Although  we  cannot 
yet  determine  what  actions  we  will  take 
in  the  second  stage,  we  will  consider 
these  types  of  restitutionary  schemes  as 
possible  alternatives. 

In  the  event  that  the  distribution 
schemes  discussed  above  prove  to  be 
inappropriate  because  of  administrative 
costs  or  the  lack  of  accurate 


information,  we  propose  that  the  portion 
of  the  settlement  fund  which  would  go 
undistributed  be  deposited  in  the  United 
States  Treasury.  We  also  propose  as  an 
alternative  to  the  distribution  scheme 
outlined  above  that  any  funds  remaining 
after  the  first  stage  claims  procedure  be 
deposited  directly  into  the  United  States 
Treasury.  Subpart  V  regulations 
specifically  sanction  this  course  of 
action,  see  10  CFR  205.287(c).  and  direct 
payments  to  the  Treasury  may  well  be 
appropriate  in  those  cases  where  other 
reme(Ues  would  be  ineffectual  or 
administratively  burdensome.  See 
Golden  Eagle  Oil  Co..  6  DOE  1  83,005  at 
86,065  (1980):  cf.  Ghana's  Auto  Service 
Center.  8  DOE  \  83.002  (1981).  However, 
as  noted  above,  we  will  not  be  in  a 
position  to  decide  what  should  be  done 
with  any  remaining  funds  until  after  the 
first-stage  refund  procedure  is 
completed.  Only  then  vtdll  we  know  the 
amount  of  money  available  for  the 
second  stage  of  the  refund  process.  This 
factor,  as  noted  above,  will  strongly 
influence  the  ultimate  disposition  of 
those  funds. 
It  Is  Therefore  Ordered  That 
The  $139,300  refund  amount  supplied 
by  C.  K.  Smith  &  Company,  Inc.  will  be 
distributed  in  accordance  with  the 
foregoing  Decision. 

pi%  Doc.  82-12140  Filed  5-4-82: 8:48  un] 
BNXMa  COOC  64fiO-01-M 


Issuance  of  Proposed  Decision  and 
Order;  Weeic  of  March  29  Through 
April  2, 1982 

During  the  week  of  March  29  through 
April  2, 1982,  the  proposed  decision  and 
Older  summarized  below  was  issued  by 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy  with  regard  to 
an  application  for  exception. 

Under  the  procedural  regulations  that 
apply  to  exception  proceedings  (10  CFR 
Part  205,  Subpart  D),  any  person  who 
will  be  aggrieved  by  the  issuance  of  a 
proposed  decision  and  order  in  final 
form  may  file  a  written  notice  of 
objection  within  ten  days  of  service.  For 
purposes  of  the  procedural  regulations, 
the  date  of  service  of  notice  is  deemed 
to  be  the  date  of  publication  of  this 
Notice  or  the  date  an  aggrieved  person 
receives  actual  notice,  whichever  occurs 
first. 

The  procedural  regtdations  provide 
that  an  aggrieved  party  who  fails  to  file 
a  Notice  of  Objection  within  the  time 
period  specified  in  the  regulations  will 
be  deemed  to  consent  to  the  issuance  of 
the  proposed  decision  and  order  in  final 
form.  An  aggrieved  party  who  wishes  to 
contest  a  determination  made  in  a 


proposed  decision  and  order  must  also 
file  a  detailed  statement  of  objections 
within  30  days  of  the  date  of  service  of 
the  proposed  decision  and  order.  In  the 
statement  of  objections,  the  aggrieved 
party  must  specify  each  issue  of  fact  or 
law  that  it  intends  to  contest  in  any 
further  proceeding  involving  the 
exception  matter. 

Copies  of  the  full  text  of  the  proposed 
decision  and  order  are  available  in  the 
Public  Docket  Room  of  the  Office  of 
Hearings  and  Appeals.  Room  1111,  New 
Post  Office  Building.  12th  and 
Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  20461.  Monday 
through  Friday,  between  the  hours  of 
1:00  pjn.  and  5K)0  p.m.,  except  federal 
holidays. 
April  28, 1982. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
Rogers  Fuels,  Inc.,  Middlebury,  Vermont, 
HEE-OOIS 

Rogers  Fuels.  Ina  Plogers]  fUed  an 
Application  for  Exception  from  Energy 
Information  Administration  reporting 
requirements.  The  exception  request,  if 
granted,  would  permit  Rogers  to  be  relieved 
of  the  obligation  to  file  a  Form  EIA-9A.  On 
March  29. 1982.  the  Department  of  Energy 
issued  a  Proposed  Decision  and  Order  which 
determined  that  the  firm  be  relieved  of  its 
obligation  to  file  Form  EIA-9A  for  a 
temporary  period 

(PR  Doc.  82-12145  Filed  »-4-82: 8:45  am) 
BtLUNG  COOe  MS0-01-M 


Objection  to  Proposed  Remedial 
Orders  Hied;  Week  of  April  5  Through 
April  9, 1982 

During  the  week  of  April  5  through 
April  9. 1982.  the  notices  of  objection  to 
proposed  remedial  orders  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  file  a 
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request  to  participate  pursuant  to  10 
CFR  §  205.194  on  or  before  May  26, 1982. 
The  Office  of  Hearings  and  Appeals  will 
then  determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  Ust  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  list  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  these 
proceediiigs  should  be  filed  with  the 
Office  of  Hearings  and  Appeals. 

Department  of  Energy,  Washington,  D.a 
20461. 

April  28, 1982 

George  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 
Petroleum  Delivery  Service,  Inc.,  North 

Miami  Beach.  Florida,  Gasoline  and  No. 

2  Diesel  Fuel  HRO-0040 
On  April  9. 1982.  Petroleum  Deliveiy 
Service.  Inc.  (PDS)  1375  N.E.  135th  Street  N. 
Miami  Beach.  Florida  33160,  filed  a  Notice  of 
Objection  to  a  Proposed  Remedial  Order 
which  the  DOE  Southeast  District  Office  of 
Enforcement  issued  to  the  firm  on  March  25. 
1982.  In  the  PRO  the  Southeast  District  found 
that  during  the  period  November  1. 1973 
through  July  31. 1974.  PDS  sold  covered 
products  at  prices  in  excess  of  those 
■permitted  under  6  CFR  150.359  and  10  CFR 
Part  212,  Subpart  F  of  the  Mandatory 
Petroleum  Price  Regulations.  According  to  the 
PRO  the  PDS  violation  resulted  in  $338,004.03 
of  overcharges. 

Sonat.  Inc.  (Formerly  Southern  Natural 

Resources,  Inc.),  Birmingham,  Alabama, 
Natural  Gas  Liquid  Products,  HRO-0039 
On  April  5. 1982,  Sonat  Inc.,  formerly 
Southern  Natural  Resources,  Inc..  P.O.  Box 
2563,  Birmingham.  Alabama  35202,  filed  a 
Notice  of  Objection  to  a  Proposed  Remedial 
Order  which  the  DOE  Southeast  District 
Office  of  Enforcement  issued  to  the  firm  on 
March  9. 1982.  In  the  PRO  the  Southeast 
District  found  that  during  September  1, 1973 
to  July  31. 1975.  Sonat  a  refiner  and  gas  plant 
owner,  sold  natural  gas  Uquid  products  at 
prices  in  excess  of  those  permitted  imder  6 
CFR  Part  isa  Subpart  L  and  10  CFR  Part  212. 
Subparts  E  and  K  of  the  Mandatory 
Petroleum  Price  Regulations.  According  to  the 
PRO  the  Sonat  violation  resuhed  in 
$1,965,554.17  of  overcharges. 

[FR  Doc  S2-12144  Filed  S-t-aZ:  SnS  amj 
BtUJNC  COOE  MW-OMI 
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[Docket  Na  EfM1-17»-004] 

Arirona  Putrfic  Service  Co^  Refund 
Report 

April  28, 1982. 

The  filing  Compfuiy  submits  the 
following: 

Take  notice  that  on  April  12. 1982, 
Arizona  Public  Service  Company  filed  a 
refund  report  pursuant  to  the 
Commission's  order  of  February  26, 
1982.     I 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
N.E.  Washington.  D.C.  20428.  on  or 
before  May  12, 1982.  Comments  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubUc  inspection. 
Kenneth  F.  Plumb, 
Secretary, 

|FR  Doc.  82-12208  Piled  »'t-82;  8:45  am] 
MLUNQ  CODC  <717-01-M 

[Docket  No.  ER81-17»-005] 

Arizona  Public  Service  Co.;  Refund 
Report 

April  28, 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  April  12, 1982, 
Arizona  Public  Service  Company  filed  a 
refund  report  piu^uant  to  the 
Commission's  order  of  February  28, 
1982. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E..  Washington,  D.C.  20426,  on  or 
before  May  12, 1982.  Comments  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  82-12206  Filed  S-t-82:  8:45  amj 
BtLLINQ  COOC  (717-01^ 

[Project  No.  5988-000] 

Stephen  E.  and  George  S.  Austin; 
Application  for  Preliminary  Permit 

April  30, 1982. 

Take  notice  that  Stephen  E.  and 


George  S.  Austin  (Applicant)  filed  on 
February  16, 1982,  an  application  for 
preliminary  permit  [pursuant  to  the 
Federal  Power  Act  18  U.S.C.  791(a)- 
825(r)]  for  Project  No.  5988  to  be  known 
as  the  Browns  Mill  Project  located  on 
Paul  Stream  in  Essex  County,  Vermont 
The  application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  Stephen 
E.  or  George  S.  Austin,  Box  20,  Concord, 
Vermont  05824. 

Project  Description — ^The  proposed 
project  would  consist  of:  (1)  A  newly 
constructed  8-foot  high  concrete  dam;  (2) 
a  proposed  reservoir  with  a  surface 
elevation  of  1.124  feet  NGVD  and  a 
storage  capacity  of  7.2  acre-feet  (3)  a 
100-foot  long  tailrace;  (4)  a  new 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  47  kW;  (5) 
2.5  miles  of  new  transmission  line;  and 
(6)  appurtenant  facilities.  The  Applicant 
estimates  that  the  average  annual 
energy  output  would  be  200.000  to 
240,000  kWh.  The  most  likely  market  for 
the  energy  derived  at  the  proposed 
project  would  be  the  Central  Vermont 
Public  Service  Corporation.  The  project 
property  is  owned  by  the  St  Regis  Paper 
Company. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  36  months.  TTie  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $15,7ia 
Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  12, 
1982,  the  competing  application  itself,  or 
a  notice  of  intent  to  file  such  an 
application  (see:  18  CFR  §  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15,  issued 
October  29, 1981.  46  FR  55245,  November 
9, 1981). 

The  Commission  will  accept 
applications  for  hcense  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 


must  be  submitted  to  the  Commission  on 
or  before  July  12, 1982.  and  should 
8i}ecify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  (see:  18  CFR 
S  4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate). 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  prelimin£iry  permit  no  later  than 
September  10, 1982. 

Agency  Comments — Federal.  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  actios  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  12, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  aU 
capital  letters  the  title  "COMMENTS". 
NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION" 
"COMPETING  APPUCATION". 
"PROTEST',  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  tlds  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  licensing. 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
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of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  SX-U210  FUad  $-4-a2:  8:4$  ua\ 
MLLMO  CODE  n\7-0HI 


[Proieet  Na  5986-000] 

Stephen  E.  and  George  S.  Austin; 
Application  for  Preliminary  Permit 

April  30. 1962. 

Take  notice  that  Stephen  E.  and 
George  S.  Austin  (Applicant)  filed  on 
February  16, 1982,  an  appUcation  for 
preliminary  permit  [pursuant  to  the 
Federal  Power  Act,  16  U.S.C,  791(a)- 
825(r)]  for  Project  No.  5986  to  be  known 
as  the  Bradley  Vail  Mill  Project  located 
on  the  Moose  River  in  Essex  Coimty, 
Vermont.  The  appUcation  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection.  Correspondence  with 
the  Applicant  should  be  directed  to: 
Stephen  E.  or  George  S.  Austin,  Box  20, 
Concord,  Vermont  05824. 

Project  Description — ^The  proposed 
project  would  consist  of:  (1)  A  newly 
constructed  12-foot  high  concrete  dam; 
(2)  a  proposed  reservoir  with  a  surface 
elevation  of  1,023  feet  NGVD  and  a 
storage  capacity  of  27.5  acre-feet;  (3)  a 
100-foot  long  tailrace;  (4)  a  new 
powerhouse  containing  one  generating 
unit  with  a  rated  capacity  of  83  kW;  (5) 
a  new  transmission  line;  and  (6) 
appurtenant  facihties.  The  Applicant 
estimates  that  the  average  annual 
energy  output  would  be  360,000  to 
400,000  kWh.  The  most  likely  market  for 
the  energy  derived  at  the  proposed 
project  would  be  the  Central  Vermont 
Public  Service  Corporation.  The  project 
property  is  owned  by  William  Payeur  of 
North  Concord,  Vermont,  Mrs.  Charles 
Birck  of  Massapequa  Park,  New  York, 
and  Hyman  Abramson,  Jr.  of  Berlin. 
New  Hampshire. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  38  months.  The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $15,767. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 


for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  12. 
1982,  the  competing  application  itself,  or 
a  notice  of  intent  to  file  such  an 
appUcation  (see:  18  CFR  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15,  issued 
October  29, 1981. 46  FR  55245,  November 
9, 1981). 

The  Commissfon  will  accept 
appUcations  for  Ucense  or  exemption 
from  Ucensing,  or  a  notice  of  intent  to 
submit  such  an  appUcation  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  appUcation  for  Ucense  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  12, 1982,  and  should 
specify  the  type  of  appUcation 
forthcoming.  Any  appUcation  for  Ucense 
or  exemption  fix)m  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  (see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate). 

Submission  of  a  timely  notice  of  intent 
to  file  an  appUcation  for  preliminary 
permit,  aUows  an  interested  person  to 
file  an  acceptable  competing  appUcation 
for  preliminary  permit  no  later  than 
September  10, 1982. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  appUcation. 
(A  copy  of  the  appUcation  may  be 
obtained  by  agencies  directly  fitim  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  aU 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  12, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  tide  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST",  or  "PETITION  TO 
INTERVENE",  as  appUcable.  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  docimients  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F,  Plumb, 
Secretary,  Federal  Energy  Regidatory 
Conmiission,  825  North  Capitol  Street. 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 


Springer,  Chief,  AppUcations  Branch, 
Division  of  Hydropower  Ucensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB,  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
appUcation,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  AppUcant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb. 
Secretary. 

(FK  Doc  a2-12211  Piled  S-«-82: 8:4S  am] 
BaiJNO  COOC  t717-01-M 


[ProlMt  Na  5967-000] 

Stephen  E.  and  George  &  Austin; 
Application  for  Preliminary  Permit 

April  3a  1982. 

Take  notice  that  Stephen  E.  and 
Geoi:ge  S.  Austin  (AppUcant)  filed  on 
February  16, 1982,  an  appUcation  for 
preliminary  permit  [pursuant  to  the 
Federal  Power  Act.  16  U.S.C.  791(a)- 
825(r)]  for  Project  No.  5987  to  be  known 
as  the  Mile  One  Rapids  Water  Power 
Project  located  on  Paul  Stream  in  Essex 
County,  Vermont  The  appUcation  is  on 
file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  the  AppUcant 
should  be  directed  to:  Stephen  E.  or 
George  S.  Austin,  Box  20.  Concord, 
Vermont  05824. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  A  new  11- 
foot  high  concrete  dam;  (2)  a  proposed 
reservoir  with  a  surface  elevation  of  991 
feet  NGVD  and  a  storage  capacity  of  12 
acre-feet;  (3)  a  100-foot  long  tailrace;  (4) 
a  new  powerhouse  containing  a  single 
generating  imit  with  a  rated  capacity  of 
55  kW;  (5)  1.4  miles  of  new  tranamission 
line;  and  (6)  appurtenant  faciUties.  The 
Applicant  estimates  that  the  average 
aimual  energy  output  would  be  240,000 
to  280.000  kWh.  The  most  Ukely  market 
for  the  energy  derived  at  the  proposed 
project  would  be  the  Central  Vermont 
PubUc  Service  Corporation.  The  project 
property  is  owned  by  the  St.  Regis  Paper 
Company. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  36  months.  TTie  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  AppUcant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  appUcation  for  Ucense 
to  construct  and  operate  the  project. 
AppUcant  estimates  that  the  cost  of  the 


work  to  be  performed  under  the 
preliminary  permit  would  be  $15,7ia 
Competing  Applications — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  12, 
1982".  the  competing  application  itself,  or 
a  notice  of  intent  to  file  such  an 
application  (see:  18  CFR  4.30  et  seq. 
(1981):  and  Docket  No.  RM81-15.  issued 
October  29, 1981,  46  FR  55245.  November 
9, 1981). 

The  Commission  will  accept 
applications  for  license  or  exemption 
&om  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  }uly  12. 1962,  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  (see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate). 

Submiflsion  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit,  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminary  permit  no  later  than 
September  10, 1982. 

Agency  Comments— Federal  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
AppUcant)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  conunents  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  12, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APPUCA'nON". 
"PROTEST  ",  or  "PETITION  TO 
INTERVENE ",  as  appUcable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
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Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  D.C.  20428.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief.  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Eneigy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

[FK  Ooc  e2rMZlZ  Filed  5-4-82:  ft45  un) 
BtUJNQ  CODE  e717-01-« 


[Docket  No.  CP82-274-0001 

Cities  Servic*  Qas  Co.;  Application 

April  29. 1982. 

Take  notice  that  on  April  6, 1982, 
Cities  Service  Gas  Company, 
(Applicant).  P.O.  Box  25128.  Oklahoma 
Ci^.  Oklahoma  73125.  filed  in  docket 
No.  CP82-274-000  an  apphcation 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
certain  pipeline  taps,  measuring 
regulating  and  appurtenant  facUities  to 
enable  Applicant  to  render  natural  gas 
service  to  authorized  local  natural  gas 
distribution  companies  for  resale  to  10 
right-of-way  customers  or  to  serve  same 
directly  if  no  local  authorized  natural 
gas  distribution  company  is  willing  or 
able  to  make  such  service.  aD  as  more 
fully  set  forth  in  the  apphcation  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  proposes  to  construct  and 
operate  the  following  facilities: 

1.  Tap  Applicant's  Tonganoxie- 
Kansas  City  26-inch  transmission 
pipeline  in  Leavenworth  Coimty. 
Kansas,  and  construct  measuring, 
regulating  and  appurtenant  facilities  for 
deUvery  of  natural  gas  to  Donald 
Stockman. 

2.  Tap  Applicant's  "C"  System  12-inch 
gathering  pipeline  in  Haskell  County, 
Kansas,  and  construct  measuring, 
regulating  and  appurtenant  facilities  for 
delivery  of  natural  gas  to  Harriet  R. 
Caliban. 

3.  Tap  Applicant's  Jane  20-inch 
transmission  pipeline  in  Newton  County. 
Missouri,  and  construct  measuring, 
regulating  and  appurtenant  facilities  for 
dehvery  of  natural  gas  to  W.  R.  Collie. 

4.  Tap  Applicant's  Pleasant  Hill  8-inch 
transmission  pipeline  in  Cass  County. 
Missouri,  and  construct  measuring, 
regulating  and  appurtenant  facilities  for 


delivery  of  natural  gas  to  Lawrence  H. 
Divine. 

5.  Tap  Applicant's  Pleasant  Hill  8-incb 
transmission  pipeline  in  Cass  Coimty. 
Missouri,  and  construct  measuring, 
regidating  and  appurtenant  faciUties  for 
deUvery  of  natural  gas  to  Helen  R 
Gentry. 

6.  Tap  Applicant's  McLouth  Storage  4- 
inch  pipeline  in  Jefferson  County. 
Kansas,  and  construct  measuring, 
regulating  and  appiutenant  facilities  for 
delivery  of  natural  gas  to  Dean  Hosman. 

7.  Tap  Applicant's  McLouth  Storage  4- 
inch  pipeline  in  Jefferson  County, 
Kansas,  and  construct  measuring, 
regulating  and  appurtenant  fadhties  for 
dehvery  of  natural  gas  to  Howard 
Hughes. 

8.  Tap  Applicant's  McLouth  Storage  4- 
inch  pipeline  in  Jefferson  County, 
Kansas,  and  construct  measuring, 
regulating  and  appurtenant  facilities  for 
deUvery  of  natural  gas  to  George  Kays. 

9.  Tap  Apphcant's  Waynoka 
Gathering  6-inch  lateral  pipeline  in 
Woods  County,  Oklahoma,  and 
construct  measuring,  regulating  and 
appurtenant  facihties  for  deUvery  of 
natiiral  gas  to  Chris  Olson. 

10.  Tap  AppUcant's  Canadian- 
Blackwell  26-inch  transmission  pipeline 
in  Kay  County,  Oklahoma,  and  construct 
measuring,  regulating  and  appurtenant 
facilities  for  deUvery  of  natural  gas  to 
Elwood  Sneath. 

AppUcant  anticipates  that  the  sales  to 
Harriet  R.  Caliban.  Dean  Hosman. 
Howard  Hughes  and  George  Kays 
would  be  made  directly  by  AppUcant 
and  the  sales  to  the  other  six  customers 
would  be  made  to  The  Gas  Service 
Company  for  resale  to  these  customers. 

AppUcant  estimates  that  the  total  cost 
of  the  faciUties  proposed  would  be 
approximately  $12,032  which  cost 
Applicant  would  finance  bom  treasury 
cash. 

Applicant  estimates  average  annual 
sales  for  each  of  9  of  the  customers 
would  be  2650  Mcf  writh  annual  sales  to 
Harriet  R.  CaUhan  being  3,000  Mcf  to 
5,000  Mcf. 

Any  person  desiring  to  be  heiard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before  May  20, 
1982,  file  with  the  Federal  Energy 
Regidatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
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parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  Hie  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
die  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
imnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  8Z-1217B  Piled  5-4-82:  8:48  am] 
BIUJNO  COOE  (717-01-11 


[Docket  No.  ER82-464-000] 
Consumers  Power  Co^  Rling 

April  28, 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Consumers  Power 
Company  (Consumers)  on  April  19, 1982, 
tendered  for  filing  Supplemental 
Agreement  No.  2  to  the  Coordinated 
Operating  Agreement  between 
Consumers  Power  Company  and 
Northern  Michigan  Electric  Cooperative, 
Inc.,  Wolverine  Electric  Cooperative, 
Inc.,  City  of  Grand  Haven.  Michigan, 
City  of  Traverse  City,  Michigan  and  City 
of  Zeeland,  Michigan  (hereinafter 
collectively  referred  to  as  the  "MCP 
members").  Also  tendered  for  filing  is  a 
Supplemental  Agreement  No.  2  to  each 
of  six  interconnection  facilities 
agreements  between  Consumers  and 
Individual  MCP  members  designated  as 
die  "Alba";  "Blendon";  "Grand 
Traverse":  "Hersey";  "Uvingston";  and 
"Redwood"  Interconnection  Facilities 
Agreements.  By  letter  of  February  16, 
1982  in  Docket  No.  ER82-181-000,  the 
Commission  accepted  for  filing  the 
Coordinated  Operating  Agreement  and 
designated  the  same  as  Rate  Schedule 
FERC  53.  The  Commission  also  accepted 


for  filing  as  supplements  thereto  the 
related  interconnection  facilities 
agreements  and  Supplemental 
Agreement  No.  1  to  the  Coordinated 
Operating  Agreement  and  each  of  the 
facilities  agreements,  which  had 
extended  the  effective  date  of  each  of 
the  agreements. 

Supplemental  Agreement  No.  2  to 
each  of  the  agreements  again  extends 
the  effective  date  of  the  agreements  to 
April  1, 1982,  and  extends  the  time  for 
approval  by  the  Rural  Electrification 
Administration  (REA).  The 
supplemental  agreements  were 
necessary  because  of  delays  in 
obtaining  said  approval.  Requisite 
approval  of  the  REA  was  granted  on 
March  19, 1982  and  is  included  in 
Consumers'  filing. 

Consumers  requests  an  effective  date 
of  April  1, 1982,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

According  to  Consumers  copies  of  this 
filing  were  served  on  MCP  membes  and 
on  the  Michigan  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti^et.  N.E.,  Washington, 
D.C.  20426,  in  accordance  wiUi  5§  1.8 
and  1.10  of  the  Commission's  Rides  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  11, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR.  Doc  82-12in  Piled  5-4-82:  8:48  un| 
BIUJNQ  COOC  nn-OI-M  « 

[Docket  No.  CP81-18»-O03] 

Delhi  Qas  Pipeline  Corp^  Amendment 
To  Petition  To  Amend 

April  29, 1982. 

Take  notice  that  on  March  22, 1982, 
Delhi  Gas  Pipeline  Corporation 
(Petitioner).  Fidelity  Union  Tower, 
Dallas,  Texas  75201,  filed  in  Docket  No. 
CP81-189-003  an  amendment  to  its 
pending  petition  to  amend,  in  the  instant 
docket,  filed  pursuant  to  9  284.127  the 
Commission's  Regulations  so  as  to 
increase  its  estimated  daily  and  total 
volumes  of  natiu'al  gas  to  be  delivered  to 


Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  over  the 
remaining  term  of  the  twenty-year 
transaction,  all  as  more  fully  set  forth  in 
the  amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  submitied  that  by  order  issued 
February  2. 1982,  Petitioner  was 
authorized  to  transport  for  Transco  over 
a  period  of  twenty  years  a  total  of 
146,000,000  Mcf  of  gas  at  a  daily  rate  of 
20,000  Mcf  redelivering  such  gas  to 
Transco  at  delivery  points  in  Webb, 
Zapata,  and  La  Salle  Counties.  Texas. 

It  is  further  submitted  that  on  March 
5, 1982,  Petitioner  filed  a  petition  to 
amend  the  order  issued  February  22, 
1980,  so  as  to  increase  its  estimated 
daily  and  total  volumes  to  be  delivered 
to  Transco  to  40.000  Mcf  and  279.000,000 
Mcf  of  gas,  respectively,  over  the 
remaining  term  of  the  twenty  year 
transaction. 

Upon  further  analysis  and  review  of 
its  contract  with  Transco,  Petitioner 
proposes  to  amend  its  petition  to  amend 
so  as  to  increase  its  estimated  daily  and 
total  volumes  to  be  delivered  to  Transco 
to  45,000  Mcf  of  gas  per  day  and 
312.525,000  Mcf  of  gas  total  over  the 
remaining  term  of  the  twenty  year 
transaction. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before  May  20, 
1982,  file  witii  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Conunission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules.  All  persons  who 
have  heretofore  filed  need  not  file  again. 
Kenneth  F.  Plumb, 
Secretary. 

(PR  Doc.  82-12177  Piled  5-4-82:  S.-4S  amj 
BIUJNO  COOC  S?^-^-!! 


[Docket  No.  ES82-S0-000] 

El  Paso  Electric  Co.;  Application 

April  28. 1982. 

Take  notice  diat  on  April  21, 1982.  El 
Paso  Electric  Company  (Applicant)  filed 
a  request  with  the  Commission, 
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pursuant  to  Section  204  of  the  Federal 
Power  Act,  requesting  authority  to 
negotiate  for  the  placement  of  up  to 
4,000,000  shares  of  Common  Stock,  no 
par  value. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  20, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8 
and  1.10).  The  application  is  on  file  with 
the  Commission  and  available  for  public 
inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc  82-12192  Rlml  ^-*-«;  8:45  am) 
NLUNG  COOE  e717-«t-M 


[Docket  No.  ER82-465-000] 
Empire  District  Electric  Co^  Filing 

April  2a  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  the  Empire  District 
Electric  Company  (EOE)  on  April  19, 
1982,  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Service 
Tariff,  Volume  No.  One.  The  proposed 
changes  would  increase  revenues  from 
present  jurisdictional  sales  and  service 
by  $1,277,155  based  on  the  12-month 
period  ending  December  31, 1982. 

The  presently  effective  rates  are 
based  on  costs  for  the  twelve  months 
ending  February  28. 1978.  Since  the  time 
EDE  has  experienced  substantial 
increase  m  all  elements  of  its  cost, 
including  fuel,  labor,  interest,  taxes  and 
construction  to  provide  additional 
capacity  and  meet  environmental 
requirements. 

EDE  proposes  an  effective  date  of  July 
1,1982. 

Copies  of  the  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers,  the  Missouri  Public  Service 
Commission,  and  the  Kansas 
Corporation  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  12, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennetii  F.  Fliimb, 
Secretary. 

(FR  Doc  BZ-U191  Filed  S-<-«2: 8:45  am) 
BtLUNQ  CODE  6717-01-« 


[Project  Na  3206-003] 

Lewis  D.  Evans;  Application  for 
Ucense(SMWorLess) 

April  30, 1982. 

Take  notice  that  Mr.  Levns  D.  Evans 
(Applicant)  filed  on  February  22. 1982. 
an  application  for  license  [pursuant  to 
the  Federal  Power  Act,  16  U.S.C.  791(a)- 
825(r)]  for  construction  and  operation  of 
a  water  power  project  to  be  known  as 
Hume  Lake  Water  Power  Project  No. 
3208.  The  project  would  be  located  at 
the  United  States  Department  of 
Agriculture,  Forest  Service's  existing 
Hume  Lake  Dam  on  Ten  Mile  Creek 
within  the  Sequoia  National  Forest  in 
Fresno  County.  California. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Lewis  D. 
Evans,  P.O.  Box  82a  Kings  Canyon 
National  Park,  California  93633. 

Project  Description — ^The  proposed 
project  would  consist  of:  (1)  a  36-inch 
diameter,  8.000-foot  long  low  pressure 
pipe;  (2)  a  30-inch  diameter,  4,500-foot 
long  penstock;  (3)  a  powerhouse 
containing  a  single  generating  unit  with 
a  rated  capacity  of  3.500  kw;  (4)  a 
switchysird  adjacent  to  the  powerhouse; 
(5)  a  70-kV,  approximately  3-mile  long 
transmission  line  connecting  the 
powerhouse  with  an  existing  Pacific  Gas 
and  Electric  Company  line  south  of  the 
powerhouse. 

Purpose  of  Project— Proiect  energy 
would  be  sold  to  a  public  utility 
company. 

Agency  Comments— Federal  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Conmiission  are  requested  to  provide 
comments  pursuant  to  the  Federal 
Power  Act,  the  Fish  and  Wildlife 
Coordination  Act,  the  Endangered 
Species  Act,  the  National  Historic 
Preservation  Act,  die  Historical  and 
Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act,  Pub. 
L  No.  88-29,  and  other  applicable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 


issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
fi'om  the  Applicant  If  an  agency  does 
not  file  comments  within  the  time  set 
below,  it  will  be  presumed  to  have  no 
comments. 

Competing  Applications — ^Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  or  or 
before  July  12, 1982,  either  the  competing 
application  itself  (See  18  CFR  4.33(a) 
and  (d))  or  a  notice  of  intent  (See  18  CFR 
4.33(b)  and  (c))  to  file  a  competing 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  an  acceptable  competing 
application  no  later  than  the  time 
specified  in  S  4.33(c)  or  i  4.101  et  seq. 
(1981). 

Comments,  Protests,  or  Petitions  To 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Roles  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protest  or  other  comments  filed,  but  only 
those  who  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
petitions  to  intervene  must  be  received 
on  or  before  July  12, 1982. 

FiJing  and  Service  of  Responsive 
Documents — ^Any  filing  must  bear  in  all 
capital  letters  the  tide  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APHJCATION". 
"COMPETING  AH>UCATION". 
"PROTEST',  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  most  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chiet  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kennedi  F.  Phnnb, 
Secretary. 

(FR  Doc  82-12213  Filed  S-«-«2: 8:45  un) 
BUJNQ  COOE  1717-01-M 
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[Project  Na  6076-000] 

Fairvlew  Orchards  Associates; 
Application  for  Preliminary  Permit 

April  30. 1882. 

Take  notice  that  Fairview  Orchards 
Associates  (Applicant)  filed  on  March 
11, 1982,  an  application  for  preliminary 
permit  [pursuant  to  the  Federal  Power 
Act  16  U.S.C.  791(a)-625(r))  for  Project 
No.  6076-000  to  be  known  as  the  Rock 
Creek  Project  located  on  Rock  Creek  in 
Nevada  County,  California.  The 
proposed  project  would  affect  U.S.  lands 
under  the  administration  of  the  U.S. 
Bureau  of  Land  Management.  The 
application  is  on  file  with  the 
Conmiission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  Jeffrey 
C.  Reed.  Fairview  Orchards  Associates, 
P.O.  Box  307,  Hancock,  Maryland  21750. 

Project  Decription — The  proposed 
project  would  consist  of:  (1)  the  existing 
12-foot  high  concrete  Lake  Vera  Dam 
owned  by  Lake  Vera  Mutual  Water 
Company,  and  impounding;  (2)  a  12-acre 
reservoir;  (3)  a  7,300-foot  long,  48-inch 
diameter  pipeline;  (4)  a  powerhouse 
containing  two  generating  units,  one 
rated  at  1,400  kW  and  one  rated  at  2,600 
kW;  (5)  a  short  access  road;  and  (6)  a 
3,000-foot  long  transmission  line.  The 
average  annual  energy  generation  is 
estimated  to  be  12  m^on  kWL 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  24 
months,  during  which  time  it  would 
conduct  engineering,  economic, 
environmental,  and  feasibility  studies, 
and  prepare  an  FERC  license 
application.  A  service  road  will  be 
required  to  conduct  the  studies.  The  cost 
of  the  work  to  be  done  under  the 
preliminary  permit  is  estimated  to  be 
$100,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  August  16, 
1982,  the  competing*  application  itself 
(see:  18  CFR  4.30  et  seq.  (1981)).  A  notice 
of  intent  to  file  a  competing  application 
for  preliminary  permit  will  not  be 
accepted  for  filing. 

The  Conmiission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  16, 1982.  and  should 
specify  the  type  of  apphcation 
forthcoming.  Application  for  licensing  or 


exemption  fi-om  licensing  must  be  filed 
in  accordance  with  the  Commission's 
regulations  (see:  18  CFR  4.30  et  seq.  or 
4.101  et  seq.  (1981),  as  appropriate). 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  submit 
conmients  on  the  described  apphcation. 
(A  copy  of  the  apphcation  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presimied  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  deterinining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  16, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  beeir  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST',  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  doctmients  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plxmib, 
Secretary,  Federal  Energy  Regulatory 
Conrniission,  825  North  Capitol  Street, 
NE,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief.  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  82-12214  FUad  S-t-82:  B:4S  *m| 

emjwo  coQg  «7i7-oi-ii 

[Docket  No.  ID-1 995-000] 

Robert  M.  Hewett;  Application 

April  29. 1982. 

The  filing  individual  submits  the 
following: 

Take  notice  that  on  March  1, 1982. 
Robert  M.  Hewett  filed  an  application 
pursuant  to  Section  305(b)  of  the  Federal 
Power  Act  to  hold  the  following 
positions: 


Vice  President.  Kentucky  Utilities  Company 
Vice  President,  Old  Dominion  Power 
Company 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.  C.  20426,  in  accordance 
with  SS  1.8  and  1.10  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
1.8, 1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  26, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
be  come  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FK  Doc.  82-12178  Piled  S-«-B2;  8:45  am] 

MUJNa  CODE  nn-oi-m 


[Dodcet  Na  SAS2-1S-000] 

Kansas  Power  &  Light  Co^  Application 
for  Adjustment 

April  29. 1982. 

On  April  1, 1982,  Kansas  Power  and 
Light  Company  (Kansas  P&L)  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for  an 
adjustment  from  the  Commission's 
incremental  pricing  regulations  (18  CFR 
Part  282).  Kansas  P&L  is  engaged  in  the 
transmission  and  distribution  of  natural 
gas  from  sources  within  the  State  of 
Kansas  and  the  sale  of  gas  within 
Kansas  at  the  wholesale  and  retail 
levels.  Although  none  of  its  customers 
have  been  subject  to  incremental  pricing 
in  the  past,  Kansas  P&L  intends  to 
purchase  interstate  gas  whjch  will  be 
subject  to  incremental  pricing,  Kansas 
P&L  asserts  that,  unless  the  relief 
requested  is  granted,  all  of  its  customers 
that  would  be  subject  to  incremental 
pricing  surcharges  as  a  result  of  the 
interstate  gas  purchases  will  leave 
Kansas  P&L's  system  and  purchase 
other  intrastate  gas  in  order  to  avoid 
paying  incremental  pricing  surcharges. 
Accordingly,  Kansas  P&L  seeks  an 
adjustment  to  eliminate  the  impact  of 
incremental  pricing  with  respect  to  the 
interstate  gas  which  is  to  be  attached  to 
its  system  supply. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  section  1.41  of  the 
Commission's  Rules  of  Practice  and 


/ 


Procedure.  Order  No.  24  issued  March 
22, 1979. 

Any  person  desiring  to  participate  in 
this  adjustment  proceeding  shall  Tile  a 
petition  to  intervene  in  accordance  with 
the  provisions  of  section  1.41.  All 
petitions  to  intervene  must  be  filed  on  or 
before  April  20, 1982. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  81-12179  Filed  S-4-82: 8:45  am] 
BILUNQ  OOOC  6717-01-li 


[Profect  No.  6143-000] 

Lake  Cushman  Co.;  Application  for 
Preliminary  Permit 

April  29. 1982. 

Take  notice  that  Lake  Cushman 
Company  (AppUcant)  filed  on  March  30, 
1982,  an  application  for  preliminary 
permit  [pursuant  to  the  Federal  Power 
Act,  16  U.S.C.  5§  791{a)-825(r)]  for 
Project  No.  6143  to  be  known  as  the  Mt. 
Rose  Hydroelectric  Project  located  on 
an  imnamed  streeim  near  Hoodsport  in 
Mason  County,  Washington.  The 
proposed  project  would  aiTect  the  U.S. 
lands  within  the  Olympia  National 
Forest  Hie  application  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection.  Correspondence  with 
the  Applicant  should  be  directed  to:  Mr. 
Michael  E.  Kirk,  Owner,  Systems 
Northwest.  P.O.  Box  202,  Hoodsport, 
Washington  95848. 

Project  Description — ^The  proposed 
project  would  consist  of:  (1)  A  2-foot 
high  screened  diversion  structure;  (2)  a 
600-foot  long,  18-inch  diameter 
polyethylene  pipe:  (3)  a  600-foot  long,  18- 
inch  diameter  steel  penstock;  (4)  a 
powerhouse  with  a  total  installed 
capacity  of  200  kW;  and  (5)  a  2.500-foot 
long,  7.2-kV  transmission  line 
interconnecting  with  an  existing  PUD 
No.  3  transmission  line.  The  Applicant 
estimates  that  the  average  annual  output 
would  be  972  MWh. 

Proposed  Scope  of  Studies  Under 
Permit—A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  24  months  during 
which  it  would  conduct  engineering, 
hydrological,  economic,  and 
environmental  studies,  and  prepare  an 
FERC  license  application. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  12, 
1982,  the  competing  apphcation  itself,  or 
a  notice  of  intent  to  file  such  an 
application  (see:  18  C.F.R.  S  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15,  issued 
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October  29, 1981, 46  FR  55245,  November 
9, 1981). 

The  Commission  will  accept 
applications  for  Ucense  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  12, 1982,  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  Ucense 
or  exemption  from  licensing  must  be 
filed  in  accordance  wnth  the 
Commission's  regulations  (see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate). 

Submission  of  a  timely  notice  of  intent 
to  file  an  apphcation  for  preliminary 
permit,  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  prelminary  permit  no  later  than 
September  10. 1982. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  apphcation. 
(A  copy  of  the  apphcation  may  be 
obtained  by  agencies  directly  from  the 
Applicant)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protest.s  or  Petitions  To 
Intervene— Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  12, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
COMPETING  APPUCATION", 
"PROTEST*,  or  "PETITION  TO 
INTERVENE",  as  appHcable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 


also  be  served  upon  each  representative 
of  the  AppUcant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc  Kr-tnM  Filed  S-l-82:  8:45  tax] 
BtLUNQ  CODE  6717-01-11 


[Project  No.  6173-000] 

Lawrence  J.  McMurtrey;  Application 
for  Preliminary  Permit 

April  29. 1982. 

Take  notice  that  Lawrence  J. 
McMurtrey  (AppUcant)  filed  on  April  6, 
1982,  an  appUcation  for  preliminary 
permit  (pursuant  to  the  Federal  Power 
Act  16  U.S.C.  791(a)-825{r))  for  Project 
No.  6173  to  be  known  as  the  Bear  Creek 
Project  located  on  Bear  Creek  within 
Snoqualmie-Mt  Baker  National  Forest 
in  Snohomish  County,  Washington.  The 
appUcation  is  on  file  with  the 
Commission  and  is  available  for  pubUc 
inspection.  Correspondence  with  the 
AppUcant  should  be  directed  to:  Mr. 
Lawrence  J.  McMurtrey,  12122 196th  NE., 
Redmond,  Washington  98052. 

Project  Description — ^The  proposed 
project  would  consist  of:  (1)  two  1-foot 
high  diversion  structures  on  Bear  Creek 
and  unnamed  tributary  to  Bear  Creek; 
(2)  8,000  feet  of  36-inch  diameter 
pipeline  conveying  water  &x>m  diversion 
points  to;  (3)  a  power  plant  to  contain  a 
single  generating  unit  with  a  rated 
capacity  of  2,700  kW,  operating  under  a 
head  of  1,000  feet  and  (4)  a  12-mile  long, 
115  kV  transmission  line  to  tie  into  a 
utiUty  company  line.  The  estimated 
average  energy  output  is  11.8  milUon 
kWh. 

Proposed  Scope  of  Studies  Under 
Permit — ^A  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 
appUcant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  24 
months,  during  which  it  would  conduct 
environmental,  economic,  and  technical 
studies  as  weU  as  prepare  an 
appUcation  for  an  FERC  Ucense.  The 
estimated  cost  of  such  studies  and  the 
preparation  of  an  FERC  Ucense 
application  is  $40,000.  No  new  roads  will 
be  needed. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  12, 
1982,  the  competing  appUcation  itself,  or 
a  notice  of  intent  to  file  such  an 
appUcation  (see:  18  CFR  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15,  issued 
October  29. 1981,  46  FR  55245,  November 
9, 1981.) 

The  Commission  will  accept 
appUcations  for  Ucense  or  exemption 
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from  liceiuing.  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  oo 
or  before  July  12, 1982,  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  (see:  IB  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981).  as 
appropriate). 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminary  permit  no  later  than 
September  10, 1962. 

Agency  Comments — ^Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  appUcation  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Conmiission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  12, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMraTING  APPUCATION". 
"COMPETING  APPUCATION". 
'TROTEST'.  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  tiie 
Project  Nxunber  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Ucensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 


of  the  Applicant  q>ecified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  PlHinb. 
Secretary. 

[FR  Doc  n-l»9e  FBsd  t-4-K:  M5  am) 
BHJJNO  CODE  S717-41-M 


[ProJMt  Na  6174-000] 

Metropolitan  Water  District  of 
Souttiem  Callfomla;  Application  for 
Exemption  of  SnuUI  Conduit 
Hydroelectric  Facility 

April  30, 19B2. 

Talce  notioe  diat  on  April  7, 1982,  The 
Metropolitan  Water  District  of  Southern 
California  (Applicant)  filed  an 
application  under  section  30  of  the 
Federal  Power  Act  (Act)  [16  U.S.C 
823(a)],  for  exemption  of  ja  proposed 
hydroelectric  project  from  requirements 
of  Part  I  of  the  Act  The  proposed 
Coyote  Creek  Small  Conduit 
Hydroelectric  Project  (FERC  Project  No. 
6174)  would  be  located  on  the 
Applicant's  Lower  Feeder  Pipeline,  in 
Orange  Coimty,  California. 
Correspondence  with  the  Applicant 
should  be  directed  to;  Mr.  Evan  L 
Griffith,  General  Manager,  The 
Metropolitan  Water  District  of  Southern 
California,  P.O.  Box  54153,  Terminal 
Annex,  Los  Angeles,  California  90054. 

Purpose  of  Project — ^The  power 
generated  by  the  project  would  be  sold 
to  a  public  or  private  utility. 

Project  Description — ^The  project 
would  consist  of  a  powerhouse  vyith  an 
installed  capacity  <Jf  3.1  MW.  The 
powerhouse  would  operate  under  a 
head  of  218  feet  and  would  generate 
approximately  19.6  million  kWhs 
annually. 

Agency  Comments— The  U.S.  Fish  and 
Wildlife  Service,  The  National  Marine 
Fisheries  Service,  and  the  California 
Department  of  Fish  and  Game  are 
requested,  for  the  purposes  set  forth  in 
section  30  of  the  Act  to  submit  within  45 
days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  any  fish  and  wildlife 
resources  or  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act  General  conmients 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 


formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
bom  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  its  Rules  of  Practice  and 
Procedure,  18  CFR  1.8  or  1.10  (1980).  In 
determining  the  appropriate  action  to 
take,  the  Conunlssion  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  June  21, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"PROTEST',  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  IMumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
N.E.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch. 
Division  of  Hydropower  Ucensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kennetk  F.  Phmib, 
Secretary. 

(FK  Doc  82-lZnS  FD«d  k-4-«2: 1:45  am) 
MUJNO  COOe  S717-01-M 


[Docket  No.  CP71-S4-001] 

Michigan  Wisconsin  Pipe  Line  Co.; 
Petition  to  Amend 

April  29, 1982. 

Take  notice  that  on  April  9, 1982, 
Michigan  Wisconsin  Pipe  Line  Company 
(Petitioner),  One  Woodward  Avenue, 
Detroit  Michigan  48226,  filed  in  Docket 
No.  CP71-54-001  a  petition  to  amend  the 
order  issued  December  7, 1970,'  as 


■  This  proceeding  was  commenced  before  the 
FPC  By  K>lnt  regulation  of  October  1. 1077  (10  CFR 
lOOai),  it  wa*  trciuferred  to  the  Commiuion. 
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amended,  in  Docket  No.  CP71-54 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  so  as  to  authorize  the 
continuance  of  an  exchange  agreement 
among  Petitioner,  Natural  Gas  Pipeline 
Company  of  america  [Natural)  and 
Phillips  Petroleum  Company  [Phillips), 
all  as  more  fully  set  forth  in  the  petition 
to  amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Petitioner  is  presently 
authorized  to  exchange  up  to  80,000  Mcf 
of  natiu-al  gas  per  day  with  Natural  and 
Phillips  pursuant  to  a  supplemental  gas 
exchange  agreement  dated  July  17. 1970 
as  amended  on  August  19, 1974.  It  is 
stated  that  pursuant  to  the  gas  exchange 
agreement  Phillips  makes  deliveries  to 
Petitioner  at  the  tailgate  of  Phillips' 
Sherman  Plant  located  in  Hansford 
County,  Texas,  and  that  Petitioner 
redelivers  equivalent  volumes  to  Natural 
at  an  existing  point  of  interconnection 
between  the  facilities  of  Petitioner  and 
Natural  also  located  in  Hansford 
County,  Texas.  It  is  further  stated  that 
the  aforementioned  amendment  to  the 
supplemental  gas  exchange  agreement 
provided  for  a  primary  term  through  July 
31. 1979,  and  from  year  to  year 
thereafter. 

Petitioner  states  that  the  pressure 
levels  at  the  Hansford  dehvery  point  to 
Natiu-al  are  such  that  difficulty  is 
encountered  in  effectuating  deliveries  of 
the  exchange  gas  to  Natural.  Petitioner 
states  that  in  order  to  restore  the 
deliveries  of  exchange  gas  to  the  levels 
authorized  by  the  certificate  Phillips  has 
agreed  to  operate  new  facilities 
necessary  to  dehydrate  and  compress 
the  gas  delivered  by  Petitioner  at  the 
Hansford  exchange  point  to  both  the 
quality  and  pressure  conditions  required 
for  utilization  by  Natural  in  its  pipeline 
system.  Petitioner  states  that  it  has 
therefore  agreed  to  reduce  Phillips' 
contribution  for  fuel  use  and  shrinkage 
from  30  Mcf  per  1000  Mcf  of  gas  actually 
received  by  Petitioner  from  Phillips  at 
Phillips'  Sherman  Plant  to  10  Mcf  per 
1000  Mcf.  It  is  stated  that  Phillips'  dollar 
reimbursement  of  $12.50  per  1000  Mcf  of 
gas  actually  delivered  to  Petitioner 
covering  its  compression  and 
dehydration  expenses  remains 
unchanged. 

Petitioner  funher  states  that  the 
second  amendment  to  the  supplemental 
exchange  agreement  extends  the 
primary  term  of  the  agreement  through 
July  31, 1987,  and  from  year  to  year 
thereafter  unless  cancelled  by  any  of  the 
parties  by  six  months  prior  written 
notice. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 


May  20, 1982.  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  O.C  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Kenneth  F.  Phunb, 
Secretary. 

[FR  Doc.  82-12195  FUod  S-«-a2: 8:45  an] 
BUUNQ  CODE  C717-0t-« 


[Project  No.  4870-001  wid  4876-001] 

Modesto  Irrigation  District;  Application 
for  Preliminary  Permit 

April  29, 1982. 

Take  notice  that  Modesto  Irrigation 
District  (Applicant)  filed  on  August  12, 
1981,  appUcations  for  preliminary  permit 
(pursuant  to  the  Federal  Power  Act,  16 
U.S.C.  791(a)-825(r))  for  projects  Nos. 
4870  and  4876  to  be  known  as  the 
Mendenhall  Creek  and  the  Eden  Creek 
Projects  located  on  Mendenhall  and 
Eden  Creeks,  respectively,  in  Mendocino 
County,  California,  the  appalications  are 
on  file  with  the  Commission  and 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  A.  Lee 
DeLano.  Modesto  Irrigation  District  P.O. 
Box  4060,  Modesto,  California  95352. 

Project  Description —  Each  proposed 
project  consists  of  a  6-foot  high 
diversion  structure,  a  5,500-foot  long 
conduit,  a  1,400-foot  long  penstock  and  a 
powerhouse  containing  a  single 
generating  unit  with  a  rated  capacity  of 
5,700  kW  for  Project  No.  4870  and  5.400 
kW  for  Project  No.  4876. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  has  requested  24-month 
permits  to  prepare  definitive  project 
report  including  preliminary  designs, 
results  of  geological,  environmental,  and 
economic  feasibility  studies.  The  cost  of 
the  above  activities,  along  with 
preparation  of  an  environmental  impact 
report  obtaining  agreements  with  the 
Federal,  State,  and  local  agencies, 
preparing  a  license  application. 
conducting  final  field  surveys,  and 


preparing  designs  is  estimated  by  the 
AppUcant  to  be  $45,000  for  each  project 

Competing  Applications — ^These 
appUcations  were  filed  as  competing 
applications  to  Consolidated 
Hydroelectric,  Inc.'s  applications  for 
Projects  Nos.  4383  and  4384  filed  on 
March  20. 1981.  Public  notice  of  Uie  filing 
of  the  initial  appUcations,  which  have 
already  been  given,  established  the  due 
date  for  filing  competing  appUcations  or 
notices  of  intent.  In  accordance  with  the 
Commission's  regulations,  no  competing 
appUcation  for  preliminary  permit  or 
notices  of  intent  to  file  an  appUcation 
for  preliminary  permit  or  Ucense  will  be 
accepted  for  filing  in  response  to  this 
notice.  Any  appUcaton  for  Ucense  or 
exemption  fit)m  Ucensing,  or  notice  of 
intent  to  file  an  exemption  appUcation, 
must  be  filed  in  accordance  tvith  the 
Commission's  regulations  [see  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate). 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  appUcation. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directiy  &x)m  the 
AppUcant)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
wiU  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — ^Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  June  21. 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  tide  "COMMENTS", 
"PROTEST',  or  "PETITION  TO 
INTERVENF'.  as  appUcable.  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  D.C.  20428.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  AppUcations  Branch, 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Sti^et  NE.,  Room  208 
RB  at  the  above  address.  A  copy  of  any 
petition  to  intervene  must  also  be  served 
upon  each  representative  of  the 
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Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

[FK  Doc  az-lZ197  Filed  5-4-tt  a:45  wnj 

BtuMO  CODE  nn-«i-m 


[Docket  Nos.  CP8O-144-005  and  CP80-144- 
001] 

Mountain  Fuel  Resources,  Inc.  et  al.; 
Petition  To  Amend 

April  29, 1982. 

Take  notice  that  on  March  30, 1982.* 
Mountain  Fuel  Resources,  Inc. 
(Resources),  36  South  State  Street,  Salt 
Lake  City,  Utah  84111,  and  Mountain 
Fuel  Supply  Company  (Mountain  Fuel], 
180  East  First  South  Street,  Salt  Lake 
City,  Utah  84139,  filed  in  Docket  Nos. 
CP80-144-005.  CP8D-144-O01,  and  CP80- 
144-002,  a  joint  petition  to  amend  the 
order  issued  September  30, 1981,  as 
amended,  in  the  instant  dockets 
pursuant  to  section  7(c]  of  the  Natural 
Gas  Act  so  as  to  authorize  the 
transportation  of  natural  gas  to  an 
additional  dehvery  point  to  Northwest 
Pipeline  Corporation  (Northwest),  all  as 
more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Petitioners  state  that  by  order  issued 
September  30, 1981,  they  were 
authorized  to  transport  up  to  an 
aggregate  volume  of  15,000  Mcf  of 
natural  gas  per  day  for  Northwest  and 
up  to  35,000  Mcf  per  day  for  Northern 
Natural  Gas  Company,  Division  of 
InterNorth,  Inc.  (Northern).  It  is  stated 
that  the  transportation  and  exchange 
agreement  between  Petitioners  and 
Northwest  and  between  Petitioners  and 
Northern  provided  that  the  existing 
point  of  interconnection  between  the 
facilities  of  Mountain  Fuel  and 
Northwest  designated  as  NPC-Red 
Wash  delivery  point  would  be  used  as 
an  optional  delivery  point  for  natural 
gas  transported  for  the  accounts  of 
Northern  and  Northwest  It  is  further 
stated  that  prior  to  the  issuance  of 
certificate  authorization  Petitioners  filed 
an  amendment  to  the  application  in 
order  to  avoid  a  formal  determination  at 
that  time  on  the  continuing  viability  of 
the  Hinshaw  exemption  for  the  Southern 
Pipeline  System  in  Utah.  Said 
amendment  provided  that  none  of  the 
volumes  of  natural  gas  transported  by 
Mountain  Fuel  for  the  accounts  of 


■  The  petition  was  initiaDy  tendered  for  fliing  on 
March  30. 1962,  however,  the  fee  required  by  }  159.1 
of  the  regulation*  under  the  Natural  Gat  Act  (IS 
CFR  ise.l)  wai  not  paid  until  April  1, 1962:  ttnia, 
filing  was  not  complatad  until  tha  later  data. 


Northwest  and  Northern  would  be 
redelivered  for  their  respective  accounts 
at  the  Red  Wash  delivery  point 

Petitioners  state  that  because  of  the 
pi^jected  increase  in  the  voliunes 
available  for  transportation  on  the 
Southern  System  together  with  reduced 
summer  demand  in  its  Utah  distribution 
system  operating  conditions  now  require 
the  activation  of  the  Red  Wash  delivery 
point  to  Northwest  on  a  permanent 
basis. 

Petitioners  request  amendment  of  the 
order  issued  September  30, 1981,  so  as  to 
authorize  the  use  of  the  Red  Wash 
delivery  point  for  the  redelivery  of 
natural  to  Northwest  for  the  account  of 
Northwest  and  Northern,  pursuant  to  the 
terms  of  the  long-term  gas 
transportation  and  exchange  agreements 
on  file  with  the  Commission. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  raference  to  said 
petition  to  amend  should  on  or  before 
May  20, 1982,  file  wnth  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Kenneth  F.  Phnnb, 
Secretary. 

[PR  Dec  Sa-Uiao  Piled  ^-t-tt  8:45  till) 
BtlXINQ  COM  CTIT-OI-M 


[Project  Na  2852-000] 

New  Yoiic  State  Electric  &  Gas  Corp.; 
Application  for  License  (over  5  MW) 

April  29. 1982. 

Take  notice  that  the  New  York  State 
Electric  &  Gas  Corporation  (Applicant) 
filed  on  Jime  8, 1978,  and  supplemented 
on  May  23, 198a  August  11, 1980,  and 
March  23. 1982,  an  application  for 
license  (pursuant  to  the  Federal  Power 
Act  16  U.S.C  791(a)— 825(r))  for 
continued  operation  of  a  water  power 
project  to  be  known  as  the  Keuka 
Project  No.  2852.  The  project  would  be 
located  on  the  Keuka,  Waneta  and 
Lamoka  Lakes  in  Steuben  and  Schuyler 
Counties,  New  York.  Correspondence 
with  the  Applicant  should  be  directed 
to:  L  Hieodore  Everett  Senior  Vice 


President  New  York  State  Electric  & 
Gas  Corporation,  Ithaca.  New  York 
14850. 

Project  Description — The  existing 
project  consists  of>  (1)  The  74,000  acre-   . 
foot  reservoir  formed  by  the 
interconnected  Lamoka  and  Waneta 
Lakes;  (2)  a  9,268-foot  long  canal  at  the 
northeast  of  Waneta  Lake;  (3)  a  54-inch 
diameter  concrete  penstock  3,600  feet 
long,  connected  to;  (4)  a  42-inch 
diameter  steel  penstock  635  feet  long;  (5) 
a  powerhouse  on  the  shores  of  Keuka 
Lake  with  an  installed  capacity  of  2,000 
kW;  and  (6)  other  appurtenances. 
Applicant  owns  all  existing  facilities. 
The  average  annual  generation  is 
5,520,000  kWh. 

A  pre-historic  Indian  Village  listed  in 
the  National  Register  of  Historic  Places 
is  located  on  the  Applicants  property 
between  Lamoka  and  Waneta  Lakes. 
The  New  York  State  Department  of 
Environmental  Conservation  in 
coordination  with  the  Applicant  will 
construct  two  boat  launch  facilities  and 
two  parking  areas  at  the  site. 

Purpose  of  Project — Project  energy  is 
integrated  into  the  Applicant's  main 
transmission  system  for  ultimte  delivery 
to  its  customers  within  New  York  State. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  or  or 
before  July  12, 1982,  either  the  competing 
application  itself  (See  18  CFR  4.33  (a) 
and  (d))  or  a  notice  of  intent  (See  18  CFR 
4.33  (b)  and  (c))  to  file  a  competing 
apphcation.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  an  acceptable  competing 
application  no  later  than  the  time 
specified  in  5  4.33(c)  or  §4.101  et  seq. 
(1981). 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  12, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST",  or  'PETmON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 


the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE..  Washington,  D.C  2042a  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  sa-lZlM  Piled  S-l-aZ:  MS  am] 
nUJNO  COOC  (717-01-11 
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[Docket  Na  CP82-278-000] 

Nortttem  Natural  Gas  Co^  Division  of 
InterNorth,  Inc^  Application 

April  29. 1982. 

Take  notice  that  on  April  8, 1982. 
Northern  Natural  Gas  Company, 
Division  of  InterNorth.  Inc.  (Applicant), 
2223  Dodge  Street.  Omaha.  Nebraska 
68102.  filed  in  Docket  No.  CP82-278-O00 
an  application  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  a  new  delivery  point  for  its 
utility  customer.  Peoples  Natural  Gas 
Company,  Division  of  InterNorth.  Ina 
(Peoples),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  seeks  authority  to  construct 
and  operate  one  new  delivery  point  in 
Kiowa  County,  Kansas,  for  Peoples.  It  is 
stated  that  Peoples  would  use  the 
delivery  point  to  provide  natural  gas 
service  to  at  least  13  rural  customers  to 
be  used  primarily  for  irrigation  during 
the  upcoming  crop  season.  It  is  further 
stated  that  additional  volumes  to  be 
dehvered  to  Peoples  through  the 
facilities  are  within  Peoples'  present 
entitlements.  It  is  asserted  that  Peoples' 
dehveries  to  the  rural  customers  would 
be  an  approximate  maximum  summer 
peak  day  volume  of  1.815  Mcf  and  an 
estimated  annual  volume  of  199,000  Mcf. 

The  estimated  cost  of  the  proposed 
facilities  is  $21,250  which  cost  would  be 
financed  fi-om  cash  on  hand.  Applicant 
would  be  reimbursed  by  Peoples  for  the 
cost  of  constructing  the  facilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  20 


1982,  file  with  the  Federal  Enei^ 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Enei^gy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Mumb, 
Secretary. 

|FR  Doc  aa-Uin  nied  5-^-82;  8:45  am] 
BtLUNO  CODE  6717-01-M  ' 


[Docket  Na  CP82-28O-O00] 

Northern  Natural  Gas  Co.,  Division  of 
InterNorttt,  inc.;  Application 

April  29, 1982. 

Take  notice  that  on  April  8, 1982, 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Applicant), 
2223  Dodge  Street,  Omaha,  Nebraska 
68102,  filed  in  Docket  No.  CP  82-280-000 
an  application  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  pubhc  convenience  and  necessity 
authorizing  the  transportation  for  and 
exchange  of  natural  gas  with  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  v«th  the 
Commission  and  open  to  public 
inspection. 


Pursuant  to  a  gas  exchange  and 
transportation  agreement  dated 
February  25, 1982,  Applicant  proposes  to 
exchange  certain  volumes  of  natural  gas 
writh  East  Tennessee  and  to  transport 
and  redehver  such  volumes  to  Northern 
Illinois  Gas  Company  (NI  Gas)  for  East 
Tennessee's  account 

Applicant  states  that  under  such 
agreement  it  would  dehver  as  exchange 
gas  up  to  8,000,000  Mcf  of  natural  gas 
per  year  at  Ogden.  Iowa,  for  the  account 
of  East  Tennessee  and  that  the  volumes 
dehvered  at  Ogden  wold  be  thermally 
equivtdent  to  the  volumes  that  East 
Tennessee  would  cause  to  be  delivered 
to  United  Gas  Pipe  Line  Company  at 
West  Monroe,  Louisiana,  for  Applicant's 
account 

It  is  further  stated  that  Applicant 
would  transport  the  volumes  exchanged 
at  Ogden,  Iowa,  and  redeliver  thermally 
equivalent  volumes  to  NI  Gas  for  East 
Tennessee's  account  at  the  existing 
interconnection  between  the  pipeline 
systems  of  AppUcant  and  NI  Gas  at  East 
Dubuque.  Illinois,  and  that  the  natural 
gas  redehvered  to  NI  gas  would  be 
injected  for  storage  pursuant  to  the 
storage  agreement  bietween  East 
Tennessee  and  Mid-Continent  Gas 
Storage  Company. 

Applicant  asserts  that  it  would 
initially  charge  East  Tennessee  the 
transportation  rate  of  7.79  cents  per  Mcf 
for  gas  transported  bom  Odgen,  Iowa,  to 
East  Dubuque,  Illinois,  and  that  it  would 
also  receive  1.0  percent  of  all  the 
thermal  content  dehvered  to  East 
Dubuque,  Illinois,  for  fuel  and 
unaccounted-for  gas. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before  May  20 
1982.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washkigton. 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
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and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc  8Z-121t2  Filed  S-4-8Z:  &45  am] 

BHJJNO  coK  crir-oi-M 

[Docktt  Na  ES82-47-000] 

Pacific  Power  &  Ught  Co^ 
Suppleinental  Application 

April  28. 1982. 

Take  notice  that  on  April  23, 1982, 
Pacific  Power  &  Light  Company  filed  a 
Supplemental  Application  pursuant  to 
section  204  of  the  Federal  Power  Act. 
seeking  authorization  to  increase  the 
amount  of  Preferred  ^ock  to  be  issued 
from  $50  million  to  $82.5  million. 

Any  person  desiring  to  be  heard  to  to 
make  any  protest  with  reference  to  said 
Supplemental  Application  should,  on  or 
before  May  10, 19)32,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  petitions  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10].  The  Supplemental  Application  is 
on  file  and  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  82-12180  FiM  5-4-82:  8:45  am] 

MUJNQ  COM  mr-oi-M 


[Proiect  No.  8136-000] 

Ordell  0.  Paclcwood  and  Rita  A. 
Padcwood;  Application  for  Preliminary 
Permit 

April  29, 1982. 

Take  notice  that  Ordell  O.  Packwood 
and  Rita  A.  Packwood  (AppHcant)  filed 
on  March  29, 1982,  an  application  for 
preliminary  permit  (pursuant  to  the 
Federal  Power  Act.  16  U.S.C.  791(a}- 
825{r))  for  Project  No.  6136  to  be  known 
as  the  Old  Oak  Ranch  Water  Power 
Project  located  on  North  Fork  Tule  River 


near  Porterville  in  Tulare  County, 
California.  The  application  is  on  file 
with  the  Commission  and  is  available 
for  pubUc  inspection.  Correspondence 
with  the  AppUcant  should  be  directed 
to:  Mr.  Richard  L  Schafer,  R.L  Schafer  & 
Associates,  Inc.,  P.O.  Box  1388, 
Porterville,  California  93258. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  a  4-foot  high 
diversion  structure;  (2)  a  3-foot  diameter 
conduit;  (3)  a  powerhouse  with  a  total 
installed  capacity  of  260  kW;  (4)  a 
switchyard  located  adjacent  to  the 
powerhouse;  and  (5)  a  1,000-foot  long 
transmission  line  interconnecting  with 
an  existing  Southern  California  Edison 
Company  transmission  line.  The 
Applicants  estimate  that  the  average 
annual  output  would  be  670  MWh. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  it  would  conduct 
engineering,  hydrological,  economic  and 
environmental  studies;  and  prepare  an 
FERC  license  application.  These  studies 
are  estimated  by  the  Applicant  to  cost 
$45,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  appUcation 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  12, 
1982,  the  competing  application  itself,  or 
a  notice  of  intent  to  file  such  an 
application  (see:  18  CFR  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15.  issued 
October  29, 1981. 48  FR  55245,  November 
9, 1981.) 

The  Commission  will  accept 
application  for  license  or  exemption 
firom  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  apphcation  for  hcense  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  12, 1982,  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 

filed  in  accordance  with  the  

Commission's  regulations  (see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981).  as 
appropriate). 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit,  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminary  permit  no  later  than 
September  10, 1982. 

Agency  Comments — ^Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directiy  from  the 
Applicant)  If  an  agency  does  not  file 


comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  12, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  die  tide  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APPUCATION". 
"PROTEST',  or  "PETITION  TO 
INTERVENE ".  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  docimients  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Conmiission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief.  Applications  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  82-12200  Piled  5-4-82: 8:45  am] 
BNXmO  COOC  •717-01-M 


[Docket  Nos.  CP77-17-007,  CP77-613-002, 
CP78-510-003,  CP78-51 1-002,  CP78-S16- 
003,  CP80-489-005,  CP81-7-005.  CP81-101- 
003,  CP81-10»-003] 

Panhandle  Eastern  Pipe  Une  Co.  and 
Trunkllne  Gaa  Co.;  Petition  To  Amend 

April  29, 1982. 

Take  notice  that  on  March  31, 1982, 
Panhandle  Eastern  Pipe  Une  Company 
(Panhandle).  P.O.  Box  1842.  Houston. 
Texas  77001,  and  Trunkline  Gas 
Company  (Trunkline),  P.O.  Box  1642. 
Houston,  "Texas  77001,  filed  in  the 
above-captioned  dockets  a  petition 
pursuant  to  Section  7  of  the  Natural  Gas 
Act  to  amend  the  orders  issued  in  the 
instant  dockets  so  as  to  authorize  the 
cessation  of  certain  transportation 
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services  being  performed  by  PetiHonera 
for  Northern  Natural  Gas  Company. 
Division  of  InteiNorth.  Inc.  (Northern), 
under  three  transportation 
arrangements:  The  Northern  Blanket 
Agreement,  The  Eight  Additional 
Transport  Agreements,  and  The  Eight 
Companion  Transport  Agreements,  all 
as  more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  submitted  that  by  order  issued 
.     November  11. 1977.  in  Docket  No.  CP77- 
17,  Trunkline  was  authorized  to 
transport  gas  on  Northern's  behalf  from 
Longville,  Louisiana,  and  redeliver  such 
gas  to  Panhandle  at  the  interconnection 
of  Petitioners'  facilities  in  Tuscola. 
Illinois,  for  further  delivery  by 
Panhandle  to  Northern  near  MuUinville, 
Kiowa  County,  Kansas,  pursuant  to  The 
Northern  Blanket  Agreement  dated 
September  24, 1976.  It  is  further 
submitted  tfiat  the  Northern  Blanket 
A^^ement  was  amended  so  as  to 
provide  for  its  termination  on  January 
13. 1982,  or  upon  commencement  of  the 
flow  of  gas  in  the  Northern  Border 
Project,  whichever,  comes  later. 
Petitioners  state  that  they  currendy 
transport  up  to  175.000  Mcf  of  gas  per 
day  for  Northern  under  The  Northern 
Blanket  Agreement. 

It  is  further  submitted  that  as  a  result 
of  the  termination  of  The  Northern 
Blanket  Agreement,  The  Eight 
Additional  Transportation  Agreements 
between  Petitioners  and  Northern  would 
also  terminate.  Petitioners  asserts  that 
by  orders  issued  December  29. 1977,  in 
Docket  No.  CP77-613,  April  17, 1979,  in 
Docket  Na  CP7&-516,  February  2a.  1981, 
in  Docket  No.  CP80-489.  June  4. 1981,  in 
Docket  Na  CP81-7.  September  8. 1981. 
in  Docket  No.  CP81-101.  and  January  5. 
1982,  in  Docket  No.  CP81-109, 
Petitioners  were  authorized  to  transport 
natural  gas  on  Northern's  behalf  to  &e 
Longville.  Louisiana,  delivery  point 
whereby  Petitioners  make  ultimate 
redelivery  to  Northern  at  MuUinville. 
Kansas,  pursuant  to  TTie  Eight 
Additional  Transport  Agreements.  It  is 
further  asserted  that  as  partial 
consideration  for  Petitioners  providing 
such  transportation  service  Northern 
has  extended  Panhandle  an  option  to 
purchase  up  to  20  percent  of  the  natural 
gas,  and  accordingly.  Petitioners  have 
entered  into  The  Eight  Companion 
Transport  Agreements  whereby 
Trunkline  transports  Panhandle's  20 
percent  Northern  purchase  option  gas. 
Petitioners  state  that  these  Eight 
Companion  Transport  Agreements 
would  also  terminate. 


Therefore,  Petitioners  request  die 
Commission  to  amend  the  orders  issued 
in  the  instant  dockets  %o  as  to  authorize 
them  to  discontinue  natural  gas 
transportation  service  provided  for 
Northern  under  the  terms  of  the 
Northern  Blanket  Agreement,  The  Ei^t 
Additional  Transport  Agreements,  and 
the  Ei^t  Companion  Transport 
Agreements. 

Any  perscm  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
May  20, 1982,  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington.  D.C.  20426.  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Conmiission's  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in,any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Kenneth  F.  Phunb. 
Secretary. 

[FR  DQa«2-12183  Filed  S-^-aK  ft4S  amj 
BUUNQ  CODE  e717-«1-«l 


[Docket  No.  CPe2-290-000] 

Panhandle  Eastern  Pipe  Line  C04 
Application 

April  29. 1982. 

Take  notice  that  on  April  19. 1982. 
Panhandle  Eastern  I>ipe  Line  Company 
(Applicant).  P.O.  Box  1642,  Houston. 
Texas  77001.  filed  in  Docket  No.  CPB2- 
290-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  for  Trunkline  Gas 
Company  (Trunkline).  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Pursuant  to  a  transportation 
agreement  dated  February  23. 1982. 
Applicant  proposes  to  transport  up  to 
10.000  Mcf  of  natural  gas  per  day  on  a 
firm  basis  for  Trunkline  from  Mesa 
Petroleum  production  in  Vermilion  Block 
348,  offshore  Louisiana.  It  is  asserted 
that  the  point  of  receipt  is  Vermilion 
Block  340.  offshore  Louisiana,  and  the 
point  of  redelivery  is  at  the  existing 
intercwinection  of  Applicant's  and 
Trunkline's  Stingj-ay  Pipeline  System 


facilities  located  in  Vermilion  Block  321, 
offshore  Louisiana.  Applicant  states  that 
it  has  agreed  to  redeliver  a  daily 
quantity  of  gas  equal  to  the  quantity 
received  less  the  unaccounted  for  losses 
on  the  pipeline  system  through  which 
the  vohmies  are  transported. 

It  is  asserted  that  Trunkline  would 
pay  Applicant  a  monthly  charge  of      _ 
$22,663  and  an  excess/deficiency  chai^ 
of  7.45  cents  per  Mcf. 

It  is  submitted  that  the  proposed 
service  would  enable  Trunkline  to  move 
its  Vermilion  Block  348  gas  supplies  to 
the  interstate  market 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  20, 
1982.  file  writh  th^  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
.  1.10)  and  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  FVocedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  ia  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kennetfa  F.  Pfauab. 
Secretary. 

[FK  Doc.  Ba-121M  FUed  S-4-8K  MS  uil 
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[Project  No.  6150-0001 

Ralnsong  Co.;  Application  for 
Exemption  for  Small  Hydroelectric 
Power  Project  Under  5  MW  Capacity 

April  30. 1982. 

Take  notice  that  on  April  1, 1982, 
Rainsong  Company  (Applicant]  Hied  an 
application  under  Section  408  of  the 
Energy  Security  Act  of  1980  (Act)  (16 
U.S.C.  2705  and  2708  as  amended),  for 
exemption  of  a  proposed  hydroelectric 
project  from  licensing  under  Part  I  of  the 
Federal  Power  Act.  The  proposed  small 
hydroelectric  project  (Project  No.  6150) 
would  be  located  on  Jefferson  Creek, 
tributary  of  Hamma  Hamma  River, 
Mason  County,  Washington. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Jerry  L 
Johnson.  Agent,  Post  Office  Box  485, 
Lynden,  Washington  98264. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  a  50-foot 
long,  6-foot  high  diversion  structure;  (2) 
a  8,000-foot  long,  60-inch  diameter 
pipeline/penstock;  (3)  a  powerhouse 
containing  one  generating  unit  with  an 
installed  capacity  of  5  MW;  and  (4)  a 
15,000-foot,  55-kV  transmission  line 
from  the  powerhouse  to  an  existing  230- 
kV  Bonneville  Power  Administration 
transmission  line,  or  a  5.5-mile,  12-kV 
transmission  line  to  intertie  into  the 
existing  Mason  County  P.U.D.  No.  1 
transmission  line.  The  Applicant 
estimates  that  the  annual  energy 
production  will  be  approximately  30 
GWh.  The  project  is  located  entirely  on 
Federal  lands  owned  by  Olympic 
National  Forest. 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

Agency  Comments — ^The  U.S.  Fish  and 
Wildlife  Service,  The  National  Marine 
Fisheries  Service,  and  the  State  of 
Washington  Department  of  Fisheries, 
and  State  of  Washington  Department  of 
Game  are  requested,  for  the  purposes 
set  forth  in  Section  408  of  the  Act,  to 
submit  within  60  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 
wildlife  resources  or  to  otherwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 


and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibihties.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Application — ^Any 
qualified  license  applicant  desiring  to 
file  a  competing  application  must  submit 
to  the  Commission,  on  or  before  July  19. 
1982.  either  the  competing  license 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project,  or 
notice  of  intent  to  file  such  a  license 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
.  person  to  file  the  competing  license 
application  no  later  than  120  days  fitim 
the  date  that  comments,  protests,  etc. 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4.33  (b)  and 
(c)  (1980).  A  competing  license 
application  must  confo?m  with  the 
requirements  of  18  CFR  4.33  (a)  and  (d) 
(1980). 

Comments,  Protests,  or  Petitions  To 
Intervene — ^Anyone  may  submit 
conmients,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  19, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST',  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Nimiber  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 


Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kennlh  F.  Plumb. 
Secretary. 

[FK  Doc  82-12216  Filed  S-4-B2: 8:45  am] 
BiLUNO  CODE  6717-01-11 


[Docket  No.  QF82-1 10-000] 

Ring  Power  Corp;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneratlon  Facility 

April  28, 1982 

On  April  9, 1982.  Ring  Power  Corp., 
Post  Office  Box  17600,  8050  Phillips 
Highway,  Jacksonville.  Florida  32216 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
apphcation  for  certification  of  a  facilitity 
as  a  qualifying  cogeneration  facility 
pursuant  to  §  292.207  of  the 
Commission's  rules. 

The  topping-cycle  cogeneration 
facility  is  under  construction  in 
Jacksonville,  Florida.  The  primary 
energy  source  of  the  facility  will  be 
natural  gas.  The  electric  power 
production  capacity  of  the  facihty  will 
be  975  kilowatts.  Waste  heat  fi*om  three 
new  receprocating  internal  combustion 
sets  will  be  recovered  in  boilers  and  1.17 
million  Btu/hr.  will  be  used  in  heating 
and  cooling  systems  on  an  average 
armual  basis.  Installation  of  the  facility 
began  in  December  1981.  No  electric 
utility,  electric  utility  holding  company 
or  any  combination  thereof  has  any 
ownership  interest  in  the  facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  Nor^ 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  with  §§  1.8  and 
1.10  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  aZ-12201  PUed  &-4-S2: 8:45  am) 
BtUJNQ  COOC  6717-01-11 
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[Proiect  No.  3783-002] 

Rocky  Brook  Electric,  Inc.;  Application 
for  Exemption  for  Small  Hydroelectric 
Power  Project  Under  5  MW  Capacity 

April  30. 1982. 

Take  notice  that  on  March  15, 1982. 
Rocky  Brook  Electric  Inc.  (Applicant) 
filed  an  application,  under  Section  408  of 
the  Enei^  Security  Act  of  1980  (Act)  (18 
U.S.C.  2705.  and  2708  as  amended), 
requesting  that  its  accepted  license 
application  be  treated  initially  as  an 
application  for  exemption  of  a  proposed 
hydroelectric  project  from  licensing 
under  Part  I  of  the  Federal  Power  Act 
The  notice  of  the  application  for  license 
was  issued  February  25. 1982.  The 
proposed  siftall  hydroelectric  project 
(Project  No.  3783)  would  be  located  on 
Rocky  Brook  in  Jefferson  County, 
Washington.  Correspondence  with  the 
AppUcant  should  be  directed  to:  Joseph 
B.  Clarkson.  460  Duckabush  River  Road, 
Brinnon.  Washington  98320. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  an  8-foot 
high,  24-foot  long  steel  arch  diversion 
dam;  (2)  a  500-foot  long  steel  pipe;  (3)  a 
surge  tank;  (4)  a  1.230-foot  long  steel 
penstock;  (5)  a  powerhouse  containing 
two  generating  units,  one  rated  at  1.000 
kW  and  one  rated  at  500  kW;  and  (6)  an 
underground  transmission  line.  The 
average  annual  energy  generation  is 
estimated  to  be  7  million  kWh. 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  hcensing,  and 
protects  the  Exemptee  fi-om  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

Agency  Comments— The  U.S.  Fish  and 
Wildlife  Service,  The  National  Marine 
Fisheries  Service,  and  the  Washington 
Departments  of  Fisheries  and  Game  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Act  to  submit  withiii 
60  days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  any  fish  and  wildlife 
resources  or  to  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 


identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal.  State,  and  local  agencies 
are  requested  to  provide  any  comments 
of  an  exemption.  If  an  agency  does  not 
file  comments  within  60  days  from  the 
date  of  issuance  of  this  notice,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Competing  Applications — ^Any 
qualified  license  apphcant  desiring  to 
file  a  competing  application  must  submit 
to  the  Commission,  on  or  before  June  18, 
1982,  either  the  competing  license 
apphcation  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project,  or  a 
notice  of  intent  to  file  such  a  license 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
application  no  later  than  120  days  from 
the  date  that  comments,  protests,  etc. 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4.33  (b)  and 
(c)  (1980).  A  competing  Ucense 
application  must  conform  with  the 
requiremente  of  18  CFR  4.33  (a)  and  (d) 
(1980). 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  June  18. 1982. 

Filing  and  Service  of  Responsive 
Documents— Aay  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICA^nON". 
"COMPETING  APPUCATION", 
"PROTEST',  or  "PETITION  TO 
INTERVENE",  as  appUcable.  and  the 
Project  Number  of  tl^s  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street. 
NE.,  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief.  Applications  Branch. 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission, 


Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  comp)eting 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  82-12217  Piled  S-t-82;  8«  ■■] 
nUJNQ  CODE  t717-01-«i 


[Docket  No.  ER82-463-000] 

Souttiwestem  Electric  Power  Coj 
HIing 

April  28. 1982. 

The  filing  company  submits  the 
following: 

Take  notice  that  Southwestern 
Electric  Power  Company  ("SWEPCO") 
on  April  19. 1982.  tendered  for  filing  a 
Power  Supply  Agreement  between 
SWEPCO  and  Northeast  Texas  Electric 
Cooperative,  Inc.  ("NTEC").  The  Power 
Supply  Agreement  provides  for  power 
supply  arrangements  betlveen  SWEPCO 
and  NTEC  and  also  provides  a  formulaic 
method  of  determining  periodic  changes 
in  rates  and  charges  applicable  to 
services  rendered  NTEC  by  SWEPCO. 
Rates  determined  under  the  first 
application  of  the  Power  Supply 
Agreement  will  result  in  aggregate 
increased  revenues  bx)m  NTEC  for  the 
12  months  ending  June  30. 1983  of  about 
$8,424,000  or  20.1%.  over  rates  presently 
in  effect.  SWEPCO  requests  that  the 
Power  Supply  Agreement  and  rates 
determined  thereunder  be  made 
effective  as  of  April  1. 1982  and, 
accordingly,  requests  waiver  of  the 
notice  of  requirements  under  the  Federal 
Power  Act.  NTEC  has  concurred  in  the 
filing  and  the  proposed  effective  date. 

Copies  of  the  filing  have  been  served 
on  NTEC  and  upon  the  Public  Utility 
Commission  of  Texas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE.. 
Washington.  D.C.  20426,  in  accordance 
with  §S  1.8  and  1.10  of  the  Commission's 
rules  of  practice  and  procedure  (18  CFR 
1.8. 1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  12. 
1982.  Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 
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on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  SZ-12201  Filed  5-«-a2:  B:45  ud] 
MLUNQ  CODE  6717-01^ 

[Project  No.  6187-000] 

Michael  E.  Springer  and  James  B. 
Boulden;  Application  for  Preliminary 
Permit 

April  29. 1982. 

Take  notice  that  Michael  E.  Springer 
and  James  B.  Boulden  (Applicant)  filed 
on  March  29, 1982,  an  application  for 
preliminary  permit  (pursuant  to  the 
Federal  Power  Act.  16  U.S.C.  791(a)- 
825(r))  for  Project  No.  6187  to  be  known 
as  the  Leavitt  Creek  Water  Power 
Project  located  on  an  unnamed  spring,  in 
Mono  County,  near  Walker.  California. 
The  application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  Mr. 
James  B.  Boulden,  729  Sexton  Road, 
Sebastopal.  California  95472. 

Project  Description — The  proposed 
project  would  consist  of:  (1}  a  collection 
basin;  (2)  a  2-niile  long  water  conduit;  (3) 
a  powerhouse  with  an  installed  capacity 
of  100  kW;  and  (4)  a  0.3  mile-long 
transmission  line  to  connect  to  an 
existing  Sierra  Pacific  Power  Company 
Line. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Apphcant  seeks  a  36-month  permit  to 
study  the  feasibility  of  constructing  and 
operating  the  project  No  new  road 
would  be  required  to  conduct  the 
studies. 

Competing  Applications — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  12, 
1982,  the  competing  application  itself,  or 
a  notice  of  intent  to  file  such  an 
application  (see:  18  CFR  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15.  issued 
October  29, 1981,  46  FR  55245.  November 
9, 1981.) 

The  Commission  will  accept 
applications  for  license  or  exemption 
fi'om  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  12. 1982.  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 


filed  in  accordance  with  the  

Commission's  regoladons  (see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1961),  as 
appropriate). 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit,  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminary  permit  no  later  than 
September  10, 1982. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  bat 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  12, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  AIVUCATION", 
"COMPETING  APPUCA-nON", 
"PROTEST',  or  "PETITION  TO 
INTERVENE",  as  apphcable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  doctmients  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  D.C.  20428.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  82-12203  FiM  S-4-aZ:  8t4S  im] 
eiUlNQ  CODE  (TIT-^-M 


(Docket  Nol  CPS2-29V-000] 

Tennessee  Gas  PipeWne  Co.; 
Application 

April  29. 1902. 

Take  notice  that  on  April  19. 1982, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Applicant). 
P.O.  Box  2511,  Houston.  Texas  770O1. 
filed  in  Docket  No.  CP82-291-00D  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  a  360  horsepower 
compressor  unit  and  appurtenant 
facilities  in  Monroe  County,  Mississippi, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  asserts  that  it  has 
contracted  to  purchase  gas  from  the 
Buttahatchie  River  Field,  Monroe 
Coimty.  Mississippi,  and  is  obligated  to 
install  the  compression  necessary  to 
compress  pressure-deficient  gas  from 
250  pounds  per  square  inch  gnage  to  a 
pressure  sufficient  to  cause  such 
pressure  deficient  gas  to  be  delivered 
into  Applicant's  pipeline.  Applicant 
submits  that  the  proposed  360 
horsepower  compressor  would  be 
required  to  handle  the  production  from 
the  Buttahatchie  River  Field. 

Applicant  estimates  the  cost  of  the 
proposed  facilities  to  be  $697,000  which 
would  be  financed  initially  from  general 
funds  and/or  borrowings  under 
revolving  credit  agreements. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
appUcation  should  on  or  before  May  20. 
1982.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C.  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10]  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  %vith  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
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without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  8Z.121B5  Fikd  S-«-«2:  ac4S  ami 
nUMG  CODE  C717-01-«l 


(Docket  Na  CP82-281-000] 

Texas  Gas  Transmission  Corpj 
Application 

April  29. 19B2. 

Take  notice  that  on  April  9, 1982, 
Texas  Gas  Transmission  Corporation 
(Applicant),  3800  Frederica  Street, 
Owensboro.  Kentucky  42301,  filed  in 
Docket  No.  CP82-281-000  an  application 
pursuant  to  Section  7  of  tii«  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of  a  3- 
inch  run  orifice  measuring  station  and 
for  permission  and  approval  to  abandon 
the  Lyons  sales  meter  station  aU  in 
Coahoma  County,  Mississippi,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  pubhc  inspection. 

Applicant  proposes  to  abandon  its 
existing  Lyons  sales  meter  station 
serving  Mississippi  Valley  Gas 
Company  (Mississippi  Valley),  an 
existing  resale  customer,  and  to  replace 
it  with  a  single  3-inch  run  orifice 
measuring  station  and  related 
equipment.  The  cost  of  the  proposed 
construction  is  estimated  to  be  $29,000 
which  would  be  financed  by  Mississippi 
VaUey. 

Applicant  explains  that  an  industrial 
customer  served  itom  the  Lyons  delivery 
point  is  expanding  and  plans  to  add  two 
turbines  which  require  a  fuel  gas 
pressure  of  at  least  250  psig.  It  is 
asserted  that  the  upgraded  facilities 
would  have  a  minimum  line  pressure  of 


350  psig.  Applicant  states  that 
construction  of  the  new  sales  meter 
station  would  not  result  in  an  increase 
in  Mississippi  Vallen's  existing  contract 
demand  and  quantity  entitlement. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
appUcation  should  on  or  before  May  20, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10).  and  the  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.10).  All 
protests  filed  vdth  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  %vithin  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Phanli, 
Secretary. 

[FR  Doc  82-12U6  Filed  5-4-82: 8:45  am] 
BIUJNQ  COK  STir-OI-M 


IDocket  Nos.  RII79-34  and  ST82-197] 
Transportation  Certificates  for  Natural 
Gas  Displacement  of  Fuel  Oil  and 
Tennessee  Gas  Pipeline  Co^  Self- 
Implementing  Transactions 

April  29. 1982. 

Take  notice  that  the  foUowing 


transactions  have  been  reported  to  the 
Commission  as  being  implemented 
pursuant  to  Part  284  of  the  Commission's 
Regulations  and  Section  311  and  312  of 
the  Natiiral  Gas  Policy  Act  of  1978 
(NGPA)  The  "Recipienfcolumn  in  the 
following  table  indicates  the  entity 
receiving  or  purchasing  the  natural  gas 
in  each  transaction. 

The  "Part  284  Subpart"  column  in  the 
following  table  indicates  the  type  of 
transaction.  A  "B"  indicates 
transportation  by  an  interstate  pipeUne 
pursuant  to  S  284.102  of  the 
Commission's  Regulation. 

A  "C  indictaes  transportation  by  an 
intrastate  pipeline  pursuant  to  §  284.122 
of  the  Commission's  regulations.  In 
those  cases  where  Commission  approval 
of  a  transportation  rate  is  sought 
pursuant  to  S  284.123(b)(2).  the  table  lists 
the  proposed  rate  and  expiration  date 
for  the  150-day  period  for  staff  action. 
Any  person  seeking  to  participate  in  the 
proceeding  to  approve  a  rate  listed  in 
the  table  should  file  a  petition  to 
intervene  with  the  Secretary  of  the 
Commission. 

A  "D"  indicates  a  sale  by  an 
intrastate  pirpline  pursuant  to  §  284.142 
of  the  Commission's  regulations  and 
Section  311(b)  of  tiie  NGPA.  Any 
interested  person  may  file  a  complaint 
concerning  such  sales  pursuant  to 
§  284.147(d)  of  die  Commission's 
ReguJations. 

A  "E"  indicates  an  assignment  by  an 
intrastate  pipeline  pursuant  to  S  284.163 
of  the  Commission's  regulations  and 
section  312  of  die  NGPA. 

An  "F*  indicates  a  fuel  oU 
displacement  transaction  implemented 
pursuant  to  5  2894.202  of  Uie 
Commission's  Regulations.  Any 
interested  persons  may  file  a  complaint 
concerning  such  transaction  pursuant  to 
Section  284.205(d)  of  the  Commission's 
Regulations. 

A  "G"  indicates  transportation  by  an 
interstate  pipeUne  on  behalf  of  another 
interstate  pipeline  pursuant  to  a  blanket 
certificate  issued  under  S  284.221  of  the 
Commission's  Regulations. 

A  "G  (HS)"  indicates  transportation, 
sales  or  assignments  by  a  Hinshaw 
Pipeline  pursuant  to  a  blanket  certificate 
issued  under  §  284.222  of  the 
Commission's  Regulations. 

Kenneth  F.  Plumb, 

Secretary.  ' 
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Ooctot  Na  and  feanaporter/seller 


ST82-197 
ST82-198 
ST82-199 
ST82-200 
ST82-201 
ST82-202 
ST82-203 
ST82-204 
ST82-205 
ST82-206 
ST82-207 
ST82-208 
ST82-209 
ST82-210 
,  ST82-211 
ST82-212 
ST82-213 
ST82-214 
ST82-215 
ST82-216 
ST82-218 
STB2-219 
ST82-220 
ST82-221 
ST82-222 
ST82-223 
ST82-225 
ST82-22e 
ST82-227 
5T82-228 
ST82-229 
ST82-230 
ST82-232 
ST82-233 
ST82-234 
ST82-235 
ST82-236 
ST82-237 
ST82-238 
STB2-239 
ST82-240 


Tennessee  Gas  Pipeline  Co. 

Dow  Pipeline  Co 

Hooston  Pipe  Line  Co.. 


Oasis  Pipe  Line  Co , — 

Transcontinental  Gas  Pipe  Line  Corp.. 
Natural  Gas  Pipeline  Co.  of  America... 
Tarviessee  Gas  Pipeline  Co .. 


United  Texas  Transmission  Co.. 

Olahoma  Natural  Gas  Co 

Soutnam  Natural  Gas  Co 

Delhi  Gas  Pipeline  Corp 

Delhi  Gas  Pipeline  Corp 

Oklahoma  Natural  Gas  Co 

Houston  Pipe  Line  Co 

Houston  Pipe  Lme  Co.. 


Natural  Gas  Pipeline  Co.  ol  Amarfca- 

Colorado  Interstate  Gas  Co 

Monterey  Pipeline  Co.. 


Transcontinental  Gas  Pipe  Line  Corp — 

Transcontinental  Gas  ftpe  Line  Corp 

Rocky  Mountain  Natural  Gas  Co,  Inc — 

Tennessee  Gas  Pipeline  Co  >         

Tennessee  Gas  Pipeline  Co 

Tennessee  Gas  Pipeline  Co 

Caprock  Pipeline  Co —__— 

Delhi  Gas  Pipeline  Coip 

Oaso  Pipe  bne  Co 

Trunkline  Gas  Co 


Natural  Gas  Pipeline  Co.  ct  America.. 

Nortiwesl  Pipeine  Corp 

Louisiana  Intrastate  Ga  Cnp 

Northern  Natural  Gas  Co 

Cabot  Corp.. 


Natural  Gas  Pipekne  Co  ol  Amariea. 

Intrastate  Gathering  Corp 

Natural  Gas  Pipeline  Co.  of  America.. 

United  Gas  Pipe  Line  Co 

East  Tennessee  Natural  Gas  Co .. 

Tennessee  Gas  Pipaina  Co 

Northern  Utilities.  Inc 


United  Gas  Pipe  Line  Co.. 


Redpiant 


Transcontinental  Gas  npe  Una  Corp.. 
Entex,  Inc ___— . 


Texas  Gas  TansmissKin  Corp — 

Texas  Gas  Transmission  Corp 

Columbia  Gulf  Tianamisalon  Oo- 
Entex,  Inc.. 


Columitia  Gas  Transmission  Corp_ 

United  Gas  Pipe  Lme  Co _ — 

Tennessee  Gas  Pipeline  Co- 


Trenscontinental  Gas  Pipe  Line  Corp.. 

Arltansas  Louisiana  Gas  Co 

Tenrwssee  Gas  Pipeline  Co- 


Columbia  Gas  Transmission  Corp— _ 

Michigan  Wiscor\sin  Pipe  UTia  Co .» 

Transconlinsntal  Gas  Pipe  Una  Coq>. 

Tranawoilarn  Pipeline  Co 

Cities  Sarwioa  Gas  Co 


Texas  Easlam  Transmlsaion,  Oorp .. 
Coa  Edison  Co.  of  New  Yok,  Inc., 
Con.  Edaon  Ca  ol  New  York,  hc- 

Clties  Service  Gas  Co - 

Tranaoonltnantal  Gas  Pipe  Una  Coip- 

South  Jersey  Exploralkxi  Caq> 

Mid  Louisiana  Gas  Co. 

Wester  Tianamission  Oo- 
United  Gaa  Pipe  Line  Co- 


Natural  Gas  Pipeline  Co.  of  America - 

Tennesaaa  Gas  Pipeline  Co.- - 

kilichlBan  tMaoonsin  Pipe  Line  Co 


Intarmountain  Gas  Co.,  al  tl- 
Mid  Louisiana  Qas  Co.. 
Peoples  Natural  Gas  Co- 


Connacttcul  Natval  Gaa  Ooip- 
Texas  Qas  Transmission  Coip- 

United  Gas  Plpa  Una  Co 

Tannoisaa  Gaa  Pipelina  Co- 


Panhandls  Eastern  f>ipa  Line  Co 

Tennessee  Qas  Pipelina  Co 

Con.  Etlaon  Ca  of  New  YortL  Inc.. 
Montana-Oakota  Utilitiea  Co.,  Inc.- 
Texas  Eattam  Transmlaston  Corp .. 


Date 
filed 


3/01/82 
3/03/82 
3/02/82 
3/02/82 
3/03/82 
3/08/82 
3A»/82 
3A>5/82 
3/0S/82 
3/05/82 
3/08/82 
3/08/82 
3/10/82 
3/11/82 
3/11/82 
3/15/82 
3/15/82 
3/15/82 
3/15/82 
3/15/82 
3/15/82 
3/16/82 
3/16/82 
3/16/82 
3/17/82 
3/17/82 
3/19/82 
3/22/82 
3/22/82 
3/19/82 
3/23/82 
3/22/82 
3/24/82 
3/24/82 
3/25/82 
3/26/82 
3/25/82 
3/25/82 
3/26/82 
3/29/82 
3/30/82 


Part  234 
subpart 


G... 
C_ 
C... 
C... 
G... 
B._. 
Q... 
C_ 
0— 


G 

D 

C 

D 

C 

C 


G. 
Q. 

C_ 
F_ 

F 

C 

G 

B 

Q 

B__.... 
C 


C 

G 

G 

B 

C 

B 

G(HS)- 

Q 

C 

G 

Q _ 

G 

F 

C 

G 


Expira- 

tton 

data' 


8/0S/82 
a/OS/82 


8/12/82 


B/20/B2 


6/21/82 


Transpor- 
tatkw  rata 
(C/MMBtu) 


3340 
3340 


24.40 


20.00 


76.60 


>  The  Intrastate  Pipeline  has  sought  Commission  approval  of  its  transportakn  rale  pivsuart  to  aectton  284.123(6X2)  of  Vw  Commisslon'a  raguMkma  (18  CFR  284.123(B)(2)).  Such  ralea 

are  deemed  fair  and  equitable  i1  the  Commission  does  not  take  action  t>y  ttie  data  Irxjicted 


\m  Doc.  82-12207  Filed  S-4-82;  8:45  am) 
BILUNQ  CODE  8717-01-M 


[Docket  No.  ST80-16S-001] 

Trunkline  Gas  Co.;  Extension  Reports 

April  28, 1982. 

The  companies  listed  below  have  filed 
extension  reports  pursuant  to  Section 
311  of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  Part  284  of  the 
Commission's  regulations  giving  notice 
of  their  intention  to  continue 
transportation  and  sales  of  natural  gas 
for  an  additional  term  of  up  to  2  years. 
These  transactions  commenced  on  a 
self-implementing  basis  without  case- 
by-case  Commission  authorization.  The 
Commission's  regulations  provide  that 
the  transportation  or  sales  may  (uintinue 


for  an  additional  term  if  the  Commission 
does  not  act  to  disapprove  or  modify  the 
proposed  extension  (luring  the  90  days 
preceding  the  effective  date  of  the 
requested  extension. 

"The  table  below  lists  the  name  and 
addresses  of  each  company  selling  or 
transporting  pursuant  to  Part  284;  the 
party  receiving  the  gas;  the  date  that  the 
extension  report  was  filed;  and  the 
effective  date  of  the  extension.  A  letter 
"B"  in  the  Part  284  column  indicates  a 
transportation  by  an  interstate  pipeline 
which  is  extended  imder  §  284.105.  A 
letter  "C"  indicates  transportation  by  an 
intrastate  pipeline  extended  under 
§  284.125.  A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  extended  under 
§  284.146. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 


extension  report  should  on  or  before 
May  25, 1982  file  with  the  Federal 
Energy  Regulatory  Commission. 
Washington  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10).  All 
protests  filed  with  the  Commission  %vill 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  party 
to  a  proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Kenneth  F.  Plumb. 
Secretary. 


Docket  140. 


Transporter  and  seller 


Recipient 


Dalafilad 


Part  284 


Effective 


ST80-165-001 . 
ST80-279-001 . 
ST80-296-001 . 


Tninkline  Gas  Co.,  P.O.  Box  1642,  Houston,  TX  77251 

Delhi  Gas  Pipeline  (>>rp..  Fidelity  Union  Tower,  Dallas  TX  75201 . 
Alagasco  Pipeline  Co.,  1918  First  /Wanua  ftorth,  Birmingham,  AL  35295.. 


Columbia  (Saa  Trartsmoaian  Corp .. 
Columbia  Gas  Transmission  Corp.. 
Southern  Natural  Gas  Co 


4/12/82 
4/05/82 
4/13/82 


•14/10/82 
7/10/82 
8/16/82 


■This  late  request  for  an  extension  will  be  the  subiect  of  furttier  Commission  action  and  has  not  been  deemed  approved  by  operation  of  {  284.12S(b) 

[FK  Doc.  82-12204  Filed  S-t-82:  8:45  am] 
■UXUn  COOE  6717-01-M 


Federal  Regigter  /  Vol.  47.  No.  87  /  Wednesday.  May  5.  1962  /  Notices 


19443 


[Docket  No.  CP82-273-000] 

United  Gas  Pipe  Line  Co^  Application 

April  29. 1982. 

Take  notice  that  on  April  5, 1982, 
United  Gas  Pipe  Line  Company 
(Applicant),  P.O.  Box  1478.  Houston. 
Texas  77001,  filed  in  Docket  No.  CP82- 
273-000  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
minor  facilities  located  in  the  Carthage 
Field,  Panola  County,  Texas,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  proposes  to  abandon  173 
feet  of  4V4-inch  pipeline.  127  feet  of  3Vi- 
inch  pipeline  and  a  meter  station 
located  in  the  Carthage  Field.  It  is 
asserted  that  such  facilities  were  used  to 
connect  the  Phillips  Petroleum  Company 
Ball  No.  1  well  in  the  Carthage  Field 
under  a  gas  purchase  contract  dated 
September  22. 1978.  It  is  stated  that  the 
faciUties  in  question  are  no  longer  used 
in  the  purchase  of  gas  by  Applicant 
AppUcant  states  that  such  abandonment 
would  have  no  effect  on  its  existing 
customers. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  20. 
982.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
O.C.  20428.  a  petition  to  intervene  or  a 
protest  in  accordance  vnth  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR  1.8  or 
1.10}  and  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10),  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  6n  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  petition  for  leave  to 


intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Phnnb. 
Secretary. 

[FR  Doc  8Z-U187  Filed  S-*-«2:  S:4S  •■] 
BtUMQ  CODE  •717-01-M 

[Docket  No.  CP79-446-005] 

Untted  Gas  Pipe  Line  Co;  Petition  To 
Amend 

April  29, 1982. 

Take  notice  that  on  April  13. 1982, 
United  Gas  Pipe  Line  Company 
(Petitioner).  P.O.  Box  1478.  Houston. 
Texas  77001.  filed  in  Docket  No.  CP7»- 
446-005  a  petition  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  to  amend  the 
order  issued  January  8, 1980.  in  Docket 
No.  CP79-446.  as  amended,  so  as  to 
authorize  the  transportation  of  an 
additional  5.000  Mcf  of  gas  per  day  for 
Arkansas  Louisiana  Gas  Company 
(Arkla).  all  as  more  fully  set  forth  in  the 
petition  to  amend  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  submitted  that  by  order  issued 
January  8. 1980.  in  the  instant  docket 
Petitioner  was  authorized  to  transport 
up  to  20.000  Mcf  of  natural  gas  per  day 
for  Arkla  pursuant  to  a  gas 
transportation  agreement  dated  May  25, 
1979.  It  is  further  submitted  that  under 
such  agreement  Arkla  was  to  deliver  or 
cause  the  delivery  thereof  of  gas  to 
Petitioner  at  Bayou  Sale.  SL  Maiy 
Parish.  Louisiana.  (Bayou  sale  point) 
while  Petitioner  was  to  make  deliveries 
to  Arkla  at  Champlin's  East  Texas  plcmt, 
Panola  County.  Texas,  the  Bistineau 
storage  facility.  Bienville  Parish, 
Louisiana,  and  the  interconnection  of 
Petitioner's  24-inch  Carthage-Sterlington 
line  and  Arkla's  12-inch  ST-1  line  in 
Panola  County,  Texas. 

Such  order.  Petitioner  asserts,  was 
amended  on  March  3. 1982.  so  as  to 
authorize  Petitioner  to  provide  service  at 
an  additional  point  of  delivery  at  the 
existing  Bienville  point  and  at  a  new 
point  of  interconnection  between  the 
facilities  of  Petitioner  and  Arida  in 
Plaquemines  Parish.  Louisiana,  and  an 
additional  redelivery  point  at  the 
existing  interconnection  between  the 
facilities  of  Petitioner  and  Louisiana 
Interstate  Gas  Corporation  at  Exxon 
Company  U5,A.'s  Garden  City  plant.  St 
Mary  Parish.  Louisiana. 


It  is  stated  that  oo  Jane  1. 19B1. 
PetitioDer  and  Arkla  further  am^-ndBd 
their  agreement  of  May  25.  ISTa  so  as  to 
provide  for  tlw  transportatiao  by 
Petitioner  of  up  to  54X0  Mcf  of 
additional  gas  per  day  Cor  Arida.  wfakk 
gas  woidd  be  received  at  the 
Plaquemines  point  Petitioaer.  tfaerelore. 
proposes  to  increase  from  20j000  Mcf  per 
day  to  25.000  Mcf  per  day  the  total 
volumes  of  gas  tran^xnted  for  Adda. 

Any  person  desiring  to  be  beard  or  to 
make  any  protest  with  refoence  to  —M 
petition  to  amend  should  on  or  tjefore 
May  TO,  1982.  file  widi  the  Federal 
Energy  Regulatory  Commissioo. 
Washington.  D.C  2042B,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  tfie  requirements  of  the 
Commission's  rales  of  practice  and 
procedure  (18  CFR  1.8  or  1.10)  and  the 
regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  witk 
the  Commission  will  be  considered  hj  H 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  imxxeding. 
Any  person  wishing  to  become  a  par^ 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  most  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Roles. 
KflBnetB  F.  Flnnib^ 
Secretary. 

r"*^-  "  — —  'T I  fTi»i^ 

I  cooE  sriT-st-a 


[Docket  Na  CP7»-404-«a] 

WasMngtonltaturai  Gas  Col.  M 
Protect  Operaton  Petition  To  Amend 

April  29, 1982. 

Take  notice  that  on  April  2. 1982. 
Washington  Natural  Gas  Company 
(Petitioner).  815  Mercer  Sb^t  Seattle. 
Washington  98111.  filed  in  Docket  No. 
CP79-404-002  a  petition  to  amend  the 
order  issued  March  4. 1982.  in  Dodcet 
No.  CP79-404  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  so  as  to  authorize 
Petitioner  to  operate  the  Jackson  Ptaiiie 
Storage  Project  Lewis  County, 
Washington  (Storage  Project),  so  as  to 
provide  a  maximum  firm  daily 
deliverability  of  325,000  Mcf,  71.800  Mcf 
of  additional  daily  deliverabihty  on  a 
best-e£fort8  basis  and  a  seasonal 
deliverability  of  12.80a000  Mcf  during 
each  winter  heating  season  beginning 
with  the  1982-1983  heating  season  and 
continuing  through  the  end  of  the  1989- 
1990  heating  season,  all  as  more  fuUy  set 
forth  in  the  petition  to  amend  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

It  is  stated  that  the  Storage  Project  is 
owned  in  joint  and  equal  undivided 
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interests  by  Petitioner,  Northwest 
Pipeline  Corporation  (Northwest),  and 
the  Washington  Water  Power  Company 
(Water  Power)  and  that  Petitioner's 
activities  as  project  operator  are 
conducted  pursuant  to  the  terms  of  the 
storage  agreement  dated  June  25, 1970, 
as  amended,  which  is  on  file  with  the 
Commissioner  as  Petitioner's  Rate 
Schedule  S-1.  FERC  Gas  Tariff,  Original 
Volume  No.  1. 

Petitioner  states  that  by  order  issued 
March  4, 1982,  it  was  granted 
authorization  to  expand  the  seasonal 
working  gas  in  the  Storage  Project  to 
12,800,000  Mcf  and  the  firm  daily 
deliverability  to  325,000  Mcf  for  three 
winter  heating  seasons  beginning  with 
the  1979-1980  heating  season  and 
extending  through  the  1981-1982  heating 
season. 

Petitioner  states  that  Northwest  has 
requested  that  Petitioner  extend  the 
operation  of  the  Storage  Project  at  the 
level  of  12,800,000  Mcf  of  seasonal 
working  gas  and  at  a  firm  daily 
deliverability  of  325,000  Mcf  for 
succeeding  heating  seasons  beginning 
with  the  1982-1983  heating  season  and 
continuing  through  the  1989-1990 
heating  season  for  the  purpose  of 
supporting  an  extension  of  Northwest's 
Rate  Schedule  WS-1  service  for  a  like 
period.  It  is  stated  that  the  additional 
working  gas  to  provide  the  increased 
level  of  deliverability  of  the  Storage 
Project  would  be  provided  by  Northwest 
and  that  no  additional  facilities  are 
required  to  provide  the  increased 
deliverability. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
May  20, 1982,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Kenneth  F.  Phnnb, 
Secretary. 

[FR  Doc  8Z-1218B  Piled  5-4-82:  »M  un] 
MLLMO  COOC  STir-OI-M 


[Docket  Na  CP75-1 10-012] 

Washington  Natural  Gas  Co.,  as 
Project  Operator;  Petition  To  Amend 

April  29. 1982. 

Take  notice  that  on  April  2, 1982. 
Washington  Natural  Gas  Company 
(Petitioner),  815  Mercer  Street,  Seattle, 
Washington  98111,  as  Project  Operator 
of  the  Jackson  Prairie  Storage  Project 
(Storage  Project),  Lewis  County, 
Washington,  filed  in  Docket  No.  CP75- 
110-012  a  petition  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  to  amend ' 
the  order  issued  September  26, 1975,*  in 
Docket  No.  CP75-110  so  as  to  authorize 
an  increase  in  the  level  of  the  cushion 
gas  in  the  Storage  Project  beginning  with 
the  1982-1983  winter  heating  season,  all 
as  more  fully  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  submitted  that  the  Storage  Project 
is  adjacent  to  and  is  connected  to  the 
facilities  of  Northwest  Pipeline 
Corporation  (Northwest]  and  is  owned 
in  joint  and  equal  undivided  interests  by 
Petitioner,  Northwest  and  the 
Washington  Water  Power  Company 
(Water  Power).  It  is  further  submitted 
that  the  Storage  Project  provides  an 
underground  natural  gas  storage  facility 
to  support  the  winter  season  service 
rendered  by  Northwest  under 
Northwest's  Rate  Schedule  SGS-1. 

Petitioner  states  that  by  order  issued 
September  26, 1975,  in  the  instant 
docket,  as  amended,  it  was  authorized 
to  operate  the  Storage  Project  at  the 
following  levels  of  storage  and  service: 

Seasonal  Working  Gas,  10,800,000 
Mcf. 

Cushion  Gas,  18,100,000  Mcf. 

Total  Storage  Gas,  28,900,000  Mcf. 

Firm  Daily  Delivery  Rate,  300,000  Mcf. 

Daily  Best  Efforts  Rate.  71.800  Mcf. 

In  order  to  maintain  the  delivery 
capability  of  the  Storage  Project  to  meet 
the  seasonal  and  daily  delivery 
requirements  authorized  in  this 
proceeding  and  to  provide  for  possible 
future  increases  in  storage  capacity. 
Petitioner  proposes  that  beginning  with 
the  1982  injection  season  the  cushion 
gas  in  the  Storage  Project  be  increased 
150,000  Mcf  to  a  level  of  not  less  than 
19,450,000  Mcf.  Petitioner  asserts  that 
total  storage  gas  would,  accordingly,  be 
increased  to  a  level  of  30,250,000  Mcf. 

It  is  stated  that  the  additional  cushion 
gas  would  be  provided  one-third  each 
by  Northwest,  Water  Power,  and 


<  Although  thU  filing  i«  enUtled  a  PetiUon  for  ■ 
Temporary  Certificate,  it  i«  also  being  construed  at 
a  Petition  to  Amend. 

'This  proceeding  was  commenced  before  the 
FPC.  By  joint  regulation  of  October  1, 1977  (10  CFR 
1000.1),  It  was  transferred  to  the  Commission. 


Petitioner  in  accordance  with  the  terms 
of  a  Storage  Agreement.  Petitioner 
asserts  that  no  construction  work  or 
additional  facilities  are  required  in  order 
to  attain  the  increased  level  of  cushion 
gas. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
May  20, 1982  file  with  the  Federal 
Energy  Regulatory  Commissiop, 
Washington  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  1.8  or  1.10)  and  the 
regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  a  proceeding.  Any 
person  wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  S2-12190  Filed  5-4-«2:  8:45  un) 
BILUNQ  CODE  (riT-OI-M 


[Project  No.  6086-000] 

Western  Hydro  Electric,  inc.; 
Application  for  Exemption  for  SmaH 
Hydroelectric  Power  Project  Under  5 
Mw  Capacity 

April  29, 1982. 

Take  notice  that  on  March  12, 1982, 
Western  Hydro  Electric  Inc.  (Applicant) 
filed  an  appUcation,  under  Section  408  of 
the  Energy  Security  Act  of  1980  (Act)  (16 
U.S.C.  2705,  and  2708  as  amended],  for 
exemption  of  a  proposed  hydroelectric 
project  from  licensing  imder  Part  I  of  the 
Federal  Power  Act.  'The  proposed  small 
hydroelectric  project  (Project  No.  6086) 
would  be  located  on  Smith  Creek,  within 
Gifford  Pinchot  National  Forest  in  Lewis 
County,  Washington.  Correspondence 
with  the  Applicant  should  be  directed 
to:  Donald  J.  White,  Vice  President, 
Western  Hydro  Electric,  Incorporated. 
Commerical  Security  Bank  Building, 
Suite  60a  50  S.  Main  Street,  Salt  Lake 
City,  Utah  84144,  with  copies  to:  Mr. 
Marc  A.  Auth,  J-U-B  Engineers,  Inc., 
Industrial  Division,  250  S.  Beechwood 
Avenue,  Boise,  Idaho  83709. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  a  6-foot  high 
reinforced  concrete  diversion  structiu^ 
at  elevation  2,650  feet;  (2)  a  36-inch 
diameter  pipeline  10,700  feet  long  and 
penstock  7,300  feet  long;  (3)  a 
powerhouse  at  elevation  1.180  feet 
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containing  three  turbine  generators  with 
4.74  MW  total  capacity  and  23.8  GWh 
annual  energy  production;  and  (4J  a 
transmission  line  3.700  feet  long. 

Purpose  of  Exemption— An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  pennit  or 
license  applications  that  would  seek  to 
take  or  develop  the  project 

Agency  Comments— The  U.S.  Fish  and 
Wildlife  Service,  the  National  Marine 
Fisheries  Service,  and  the  Washington 
Department  of  Fisheries  and  Department 
of  Game  are  requested,  for  the  purposes 
set  forth  In  Section  408  of  the  Act,  to 
submit  within  60  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 
wildlife  resources  or  to  otherwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  cleariy  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  80  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  any  agency's 
comments  must  also  be  sent  to  the 
Applicant's  reprentatives. 

Competing  Applications— Any 
qualified  license  applicant  desiring  to 
file  a  competing  application  must  submit 
to  the  Commission,  on  or  before  June  21. 
1982  either  the  competing  license 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project,  or  a 
notice  of  intent  to  file  such  a  license 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
application  no  later  than  120  days  from 
the  date  that  comments,  protests,  etc. 
are  due.  Apphcations  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4.33  (b)  and 
(c)  (1980).  A  competing  license 
application  must  conform  with  the 
requirements  of  18  CFR  4.33  fa)  and  fdl 
(1980). 

Comments,  Protests,  or  Petitions  To 
Intervene— Anyone  may  submit 


comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  I.IO  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  June  21, 1982. 

Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in  ail 
capital  letters  the  title  "COMMENTS". 
"NOnCE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"  PROTEST',  or  "PETmON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  tlds  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fted  E. 
Springer.  Chief,  Apphcations  Branch. 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  hitent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

(FK  Doc  8Z-1Z20S  Filed  S-*-tt  8:45  ami 
HLUNQ  CODE  (717-01^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PP  2Q2S22/T364;  PH-FRL  »11»-«J 

American  Cyanamid  Co.; 
EstabUahment  of  TanvMrary 
Tolerance 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
AcnoN:  Notice. 


summary:  EPA  has  established  a 
temporary  tolerance  for  residues  of  the 
pesticide  (±)cyano(3- 
phenoxyphenyl)methyl( + )-4- 
(difluoromethoxy)-alpha-(l-methylethyl) 
benzeneacetate  in  or  on  the  raw 
agricultural  commodity  apples.  This 
temporary  tolerance  was  requested  by 
American  Cyanamid  Company. 
date:  This  temporary  tolerance  e^mires 
April  1. 1983. 


FOR  n«THBI  MFORHATWN  OOMTACn 

Frankhn  Gee.  Product  Manager  (PM)  17, 
Registration  Divisim  (TS-7B7C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  Rm.  207.  CM#2. 1921 
Jefferson  Davis  Highway.  Ariingtoa  VA 
22202.  (703-557-2890). 

SOPPLEMEIfTAIIV  aWORMATIOII: 

American  Cyanamid  Company,  P.O.  Box 
400.  Princeton,  NJ  08540.  has  requested, 
in  pesticide  petition  PP  1G261,  the 
estabhshment  of  a  temporary  tolerance 
for  residues  of  the  pesticide  (±)cyano(3- 
phenoxyphenyl)methyl( + )-4- 

(difluoromethoxy}-alpha-(lHnetfa^ediyl) 
benzeneacetate  in  or  on  ttie  raw 
agricultural  commodity  apples  at  U) 
part  per  miUion  (ppm). 

Thig  temporary  tolerance  will  pennit 
the  marlceting  of  the  above  raw 
agricultural  commodity  when  treated  in 
accordance  with  the  provisions  of 
experimental  use  permit  241-EUP-99 
which  is  being  issued  under  the  Federal 
Insectidde.  Fungicide,  and  Rodentidde 
Act  (FIFRA)  as  amended,  (92  Stat  819;  7 
U.S.C.  136). 

The  scientific  data  reported  and  all 
other  relevant  material  were  evaluated, 
and  it  was  determined  that 
establishment  of  the  temporary 
tolerance  will  protect  the  public  health. 
Therefore,  the  temporary  tolerance  has 
been  established  on  the  condition  that 
the  pesticide  be  used  in  accordance  with 
the  experimental  use  permit  and  with 
the  following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit 

2.  American  Cyanamid  Co.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  con^)any 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
AdministratiorL 

This  tolerance  expires  April  1, 1983, 
Residues  in  excess  of  this  amount 
remaining  in  or  on  the  raw  agricultural 
commodity  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of.  and  in  accoridance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerance.  This 
tolerance  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  or  scientific  data  with 
this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
pubUc  healtL 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 


19446 


Federal  Register  /  Vol.  47.  No.  87  /  Wednesday.  May  5.  1982  /  Notices 


requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164.  5  U.S.C.  610-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 
(Sec.  408U],  68  Stat.  516  (21  U.S-C  346aU]}) 

Dated:  April  20. 1982. 
Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  82-11709  Filed  5-«-82;  8:45  am] 
BIUJNO  CODE  6S60-6O-«l 

[PP  1G2621/T363;  PH-FnL-2113-1] 

American  Cyanamid  Company; 
Establishment  of  Temporary 
Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  established  a 
temporary  tolerance  for  residues  of  the 
pesticide  (±)cyano(3- 
phenoxyphenyI)methyl( + )-4-{difluoro- 
methoxy)-alpha-(l-methylethyl) 
benzeneacetate  in  or  on  the  raw 
agricultural  commodity  pears.  This 
temporary  tolerance  was  requested  by 
American  Cyanamid  Company. 
date:  This  temporary  tolerance  expires 
March  22, 1983. 

FOR  FURTHER  INFORMATION  CONTACT 
Franklin  Gee,  Product  Manager  (PM)  17, 
Registration  Division  (TS-767C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  207.  CM#2. 1921 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  (703-557-2690). 
SUPPLEMENTARY  INFORMATION: 
American  Cyanamid  Company.  P.O.  Box 
400.  Princeton.  NJ  08540,  has  requested, 
in  pesticide  petition  PP  1G2621,  the 
establishment  of  a  temporary  tolerance 
for  residues  of  the  pesticide  (±)cyano(3- 
phenoxyphenyl)methyl( + )-4-(difluoro- 
methoxy)-alpha-(l-methylethyl) 
benzeneacetate  in  or  on  the  raw 
agricultural  commodity  pears  at  0.05 
part  per  million  (ppm). 

This  temporary  tolerance  will  permit 
the  marketing  of  the  above  raw 
agricultural  commodity  when  treated  in 
accordance  with  the  provisions  of 
experimental  use  permit  241-EUP-lOO 
which  is  being  issued  under  the  Federal 


Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  (92  Stat.  819;  7 
U.S.C.  136). 

The  scientific  data  reported  and  all 
other  relevant  material  were  evaluated, 
and  it  was  determined  that 
establishment  of  the  temporary 
tolerance  will  protect  the  public  health. 
Therefore,  the  temporary  tolerance  has 
been  estabhshed  on  the  condition  that 
the  pesticide  be  used  in  accordance  with 
the  experimental  use  permit  and  with 
the  foUowing  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  American  Cyanamid  Co.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  tolerance  expires  March  22, 1963. 
Residues  in  excess  of  this  amoimt 
remaining  in  or  on  the  raw  agricultiu-al 
commodity  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of.  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerance.  This 
tolerance  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  or  scientific  data  with 
this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  &om  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
534.  94  Stat.  1164.  5  U.S.C.  610-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

(Sec.  408(j),  66  Stat.  516.  (21  U.S.C.  346a(i]]] 

Dated:  April  20, 1982. 
Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

[FR  Doc.  82-11711  Filed  S-4-82;  8:4S  am] 

MLUNO  oooc  ssao-to-M 


[OPP-50573;  PH  FRL  2113-6] 

AMVAC  Chemical  Corp^  Receipt  of 
Application  for  an  Experimental  Use 
Permit  for  1,2-Dibromo-3- 
Chloropropane  (DBCP) 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  received  an 
application  for  an  experimental  use 
permit  from  Amvac  Chemical 
Corporation.  The  experimental  use 
permit  file  symbol  5481-EUP-I. 
proposes  allowing  the  use  of  534  poimds 
of  the  nematocide  l,2-dibromo-3- 
chloropropane  (DBCP)  on  peaches  to 
identify  and  quantify  residues  of  DBCP 
in  the  raw  agricultural  commodify 
peaches.  Less  than  10  acres  would  be 
used,  all  in  South  Carolina. 

date:  Written  comments  must  be 
received  on  or  before  June  4, 1982. 

ADDRESS:  Comments  should  bear  the 
document  control  number  OPP-50573 
and  be  submitted  to:  Document  Control 
Office  (TS-793).  Office  of  Pesticides  and 
Toxic  Substances.  Enviroiunental 
Protection  Agency.  Rm.  E-401.  401  M  St. 
SW..  Washington.  DC  20460. 

The  public  record  regarding  this 
notice  will  be  available  for  public 
inspection  in  Rm.  E-107,  at  the  above 
address  from  8:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Henry  Jacoby.  Registration  Division 
(TS-767C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
227,  CM  #2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202.  (703- 
557-1900). 

SUPPLEMENTARY  INFORMATION:  On 

March  5, 1981  EPA  accepted  the 
requests  by  all  registrants  of  pesticide 
products  containing  DBCP.  that  all  their 
registrations  for  DBCP  pesticide 
products  for  uses  other  than  on 
pineapples  in  Hawaii  be  cancelled. 
Notice  of  the  acceptance  appeared  in 
the  Federal  Register  of  March  31. 1981 
(46  FR  19596).  This  experimental  use 
permit  will  be  used  by  AMVAC  to 
develop  data  specific  to  the  use  of  DBCP 
in  peach  cultures.  All  peaches  harvested 
from  the  treated  areas  will  be  destroyed 
and  not  used  for  food  or  animal  feed. 

(Sec.  5. 92  Stat.  819,  as  amended  (7  U.S.C. 
136)) 


Dated:  April  21, 1982. 
Robert  Brown, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

(FR  Doc  82-11BS7  Filed  5-4-82: 8:45  un| 
BtLUNQ  COOE  6560-5O-«i 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Report  Fonns  Under  0MB 
Review 

agency:  Equal  Employment  Opportimity 

Commission. 

ACTION:  Request  for  Comments. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  information  collection 
requests  to  OMB  for  review  and 
approval,  and  to  publish  a  notice  in  the 
Federal  Register  notifying  the  public  that 
the  agency  has  made  such  a  submission. 
The  proposed  form  under  review  is 
listed  below  and  identified  as  an 
extension  (burden  change). 
DATE:  Comments  must  be  received  on  or 
before  June  4, 1982.  If  you  anticipate 
commenting  on  a  form  but  find  that  time 
to  prepare  will  prevent  you  from 
submitting  comments  prompty,  you 
should  advise  the  OMB  reviewer  and 
the  agency  clearance  officer  of  your 
intent  as  early  as  possible. 
ADDRESS:  Copies  of  the  proposed  form,' 
the  request  for  clearance  (S.F.  83), 
supporting  statement,  instructions, 
transmittal  letters,  and  other  documents 
submitted  to  OMB  for  review  may  be 
obtained  from  the  Agency  Clearance 
Officer.  Comments  on  the  item  listed 
should  be  submitted  to  the  Agency 
Clearance  Officer  and  the  OMB 
Reviewer.. 

FOR  FURTHER  INFORMATION  CONTACT: 

EEOC  Agency  Clearance  Officer: 
Thomas  P.  Goggin,  Office  of 
Administration,  Room  3230,  2401  E 
Street,  NW..  Washington,  D.C.  20506; 
Telephone  (202)  634-6983. 

OMB  Reviewer:  La  Verne  Collins. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  3208,  New  Executive 
Office  Building,  Washington,  D.C.  20503; 
Telephone  (202)  395-6880. 

List  of  Fonn(8) 

Extension  (Burden  Change— Decrease) 

Title:  Elementary-Secondary  Staff 
Information  (EEO-5). 

Form  Number:  EEOC  FORMS  168A 
andB. 

Frequency  of  Report:  Biennially. 

Type  of  Respondent:  State  of  local 
governments. 


Standard  Industrial  Classification 
(SIC)  Code:  821. 

Description  of  Affected  Public:  Public 
School  Districts  and  Schools. 

Federal  Budget  Functional  Category: 
Federal  law  enforcement  activities. 

Annual  Responses:  82,500. 

Annual  Reporting  Hours:  412,500. 

Federal  Cost:  $69,000. 

Applicable  under  Section  3504(h)  of 
Public  Law  9&-511:  Applicable— Notice 
of  Proposed  Rule  Making  for  29  CFR 
1602.41(M). 

Number  of  Forms:  2. 

Abstract— Needs/Uses:  Data  used  by 
EEOC  to  investigate  charges  of 
employment  discrimination  against 
public  elementary  and  secondary  school 
districts.  Data  are  shared  with 
Department  of  Education,  Office  of  Civil 
Ri^ts,  National  Center  for  Education 
Statistics  and  Department  of  Justice. 
Under  Section  709(d)  of  Title  VH,  data 
are  shared  with  23  State  and  56  local 
Fair  Employment  Practices  Commission 
agencies. 

Dated:  April  29, 1982. 

For  the  Commission. 

Catfaie  A.  Shattuck, 

Acting  Chairman,  Equal  Employment 
Opportunity  Commission. 

[FR  Doc  82-12280  FUad  5-4-82:  B.-4S  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Advisory  Committee  for  the  1985  ITU 
Worid  Administrative  Radio 
Conference  on  tt>e  Use  of  the 
Geostationary  Satellite  Orfoit  and  the 
Planning  of  the  Space  Services 
Utilizing  It;  Meeting 

April  2&  1982. 

Task  Group  B-1  of  Working  Group  B: 
Legal  Implications: 

Chairman:  Martin  Rothblatt  (202)  662- 

5446. 
Date:  Tuesday,  June  15, 1982. 
Time:  l«)-4:00  p.m. 
Location:  Federal  Communications 

Commission,  1919  M  Street,  NW.. 

Room  650,  Washington.  D.C. 

Agenda: 

(1)  Review  contributions  dealing  with 
law  relevant  to  Space  WARC.  and 

(2)  Begin  legal  evaluation  of  orbit/ 
spectrum  access  methods  and 
planning  approaches. 

William  I.  Tricarioo, 

Secretary,  Federal  Communication 

Commission. 

(FR  Doc  82-12128  Filed  S-4-82: 8.-45  uo] 

BnjJNQ  COW  tru-oi-M 


(FCC  82-S2;  CC  Dodwt  Na  11-351: 
Transmittal  Na  13663] 

American  Telephone  and  Telegraph 
Co^  Revisions  to  Tariff  F.C.C  Nos.  25S 
and  260.  and  the  Estabtshment  of 
Tariff  F.C.C.  No.  269,  for  Series  7000 
Terrestrial  Television  Transmission 
Services;  Memorandum  Opinion  and 
Order  Instituting  Investigation 

Adopted:  Januaiy  28, 1982. 

Released:  Februaiy  23. 1962. 

By  the  Commission:  Commissioner  Fogartjr 
concurring  in  the  result 

1.  On  May  21, 1981,  the  Commission 
instituted  this  investigation  into  the 
lawfulness  of  the  American  Telephone 
and  Telegraph  Company's  (AT4T) 
February  13. 1981  tariff  filing,  which 
proposed  to  restructiu^  and  increase  the 
rates  for  Series  7000  terrestrial 
television  transmission  service.  ATS-T, 
86  FCC  2d  861  (1981)  (Investigation 
Order).  We  also  suspended  the 
effectiveness  of  the  revised  tariff 
material  for  five  months. '  Based  on  die 
record  *  developed  in  this  investigation, 
we  have  concluded  that  certain  major 
provisions  of  AT&Ts  tariff  filing  are 
unjustified  and  therefore  unlawful. 
Nevertheless,  we  believe  that  much 
information  has  been  gathered  in  this 
proceeding  which  can  aid  in  the 
development  of  a  lawful  rate  structure 
for  this  service.  We  therefore  shall 
commence  further  proceedings  looking 
toward  Commission  prescription  on  an 
interim  basis  of  the  principal  Series  7000 
service  elements.  Further  comment  on 
the  specific  terms  of  this  prescription 
will  be  requested,  although  this 
procedure  may  be  modified  or  deferred 


'  Since  then,  at  the  Common  Carrier  Bureaa't 
request  ATftT  has  extended  the  effective  date  of 
the  proposed  revisions  until  February  1, 1962. 

•AT»T  filed  a  direct  case.  Comments  in  responss 
have  been  filed  by:  The  American  Broadcasting 
Companies,  Inc.  CBS  Inc.  and  the  National 
Broadcasting  Company.  Inc  jointly  (Networks); 
Cable  News  Network.  Inc.  (OW):  Wold 
Communications.  Inc  (Wold):  Storer  Broadcasting 
Company  (  Storer);  WETA-TV,  Washington.  D.C 
fWETA):  Nebraska  Educational  Television 
Commission  and  KQEP,  Inc,  jointly  (NETC);  a  group 
of  public  television  stations  and  the  Public 
Broadcasting  Service  (PTV  Entities):  and  Eastern 
Educational  Television  Network.  Inc,  Maryland 
Center  for  Public  Broadcasting,  and  Louisiana 
Educational  Broadcasting  Authority,  jointly  (EEN), 
Hughes  Television  Network,  Inc  (Hughes), 
Independent  Television  Stations.  Inc.,  (INTV),  and 
the  Commissioner  of  Baseball  (Baseball)  have 
submitted  separate  comments,  and  each  abso 
submitted  an  analysis  of  ATftTs  proposals  by  an 
independent  consultant  Mr.  William  L  Scott  of 
Walter  Hinchman  Associates.  Inc.  (Scott  study). 
The  National  Basketball  Association  and  Naticmal 
Hockey  League  (NBA-NHL)  associate  themaelvet 
with  Hughes,  INTV.  and  Baseball  in  their  comment*. 
AT&T  replied  to  all  the  comments.  Wold  also  filed  a 
reply,  but  this  was  not  permitted  in  the  investigatioa 
schedule  uid  was  not  considered. 
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if  a  satisfactory  proposal  is  submitted 
by  AT&T.  In  either  event,  we  expect  to 
review  actual  experience  and  further 
studies  after  one  year  in  order  to  fine 
tune  or,  if  necessary,  revise  this  rate 
structxire.  The  order  also  discusses 
various  other  issues  raised  in  the 
investigation. 

I.  Background 

2.  A  brief  review  of  the  regulatory 
history  of  AT&Ts  terrestrial  television 
transmission  service  is  helpful  to 
indicate  the  Commission's  long-standing 
concerns  in  this  area.  AT&Ts  Series 
7000  tariffs  have  always  been  structured 
to  provide  separate  full  time  and  part 
time  services.  The  full  time  service  is 
used  almost  exclusively  by  the  major 
commercial  networks  and  has  always 
been  much  less  expensive  per  unit  of 
time  than  the  part  time  services  which 
are  used  by  many  occasional 
distributors  of  sports,  news,  and 
entertainment  programs  as  well  as  by 
the  networks.  AT&T  has  never  justified 
this  disparity  in  rates  except  with 
conclusory  allegations,  imsupported  by 
evidence,  that  full  time  is  a  different 
service  with  lower  costs.  In  1970,  a 
hearing  examiner  and  the  review  board 
concluded  that  AT&Ts  Series  7000  tariff 
was  unlawfully  discriminatory  as 
applied  to  small  or  occasional  users. 
Hughes  Sports  Network.  Inc.  v.  AT&T. 
25  FCC  2d  550,  560  (1970).  {SNI  case.) 
The  Commission  also  set  for 
investigation  two  proposed  revisions  of 
the  tariff  in  the  early  1970'8,  but  in  1973 
terminated  these  proceedings  without  a 
decision  on  the  merits,  after  accepting  a 
stipulation  of  the  parties  to  a  revised 
tariff.  (Aside  from  across  the  board 
increases  to  all  private  line  rates  in  1980 
and  1981,  those  rates  have  remained  in 
effect.)  In  1977,  AT&T  again  sought  to 
revise  its  Series  7000  rates  as  part  of  a 
larger  submission  in  response  to  Docket 
No.  18128  cost  allocation  principles.  This 
filing  proposed  to  increase  part  time 
rates  and  impose  additional  restrictions 
on  part  time  service  while  generally 
reducing  full  time  rates.  The 
Commission  rejected  this  filing  on 
various  grounds.  AT&T.  67  FCC  2d  1134 
(1978)  [Rejection  Order).  Basically,  it 
concluded  that  full  time  and  part  time 
were  like  service,  writhin  the  meaning  of 
Section  202(a)  of  the  Communications 
Act,  47  U.S.C.  202(a),  and  that  AT&T  had 
failed  even  to  attempt  a  cost 
justification  for  its  discriminatory  rate 
structure.  The  Commission  also 
suggested  several  improvements  to  the 
stipulated  tariff,  and  placed  AT&T  on 
notice  that  "only  substantial  changes  in 
its  ratemaking  approach  to  series  7000 
Service,  which  has  always  tended  to 
favor  its  larger  customers  to  the 


detriment  of  moderate  and  smaller 
users,  are  likely  to  satisfy  our 
substantial  concerns  with  respect  to  this 
service."  AT&T.  70  FCC  2d  2031.  2053. 
(1979)  [Reconsideration  Order).  iTie 
Commission's  decision  was  affirmed  on 
appeal,  sub  now.  ABC  v.  FCC.  No.  79- 
1261,  p.C.  Cir.  October  9, 1980).  reh  den. 
December  5. 1960. 

n.  Transmittal  No.  13663 

3.  In  the  Transmittal  under 
investigation  here,  AT&T  orginally 
proposed  to  increase  the  rates  for  full 
time  service  by  about  40  percent  and  for 
part  time  by  about  4  percent.  It  also 
proposed  to  restructure  the  various 
service  elements  in  the  tariff.  Type  7001, 
the  main  television  transmission  service 
in  the  U.S.,  contains  three  elements: 
interexchange  channels  (IXCs),  station 
connections  (SCs),  and  local  channels. 
Interexchange  channels  connect  AT&T 
Television  Operating  Centers  (TOCs) 
located  in  cities  around  the  country. 
Station  connections  (SCs)  within  the 
TOCs  connect  the  IXCs  to  local 
channels,  which  are  used  to  pick  up  the 
TV  signal  fi'om  the  studio  or  other  point 
of  origination  and  to  deliver  it  at  the 
other  end  of  the  network.  The  service  is 
one-way. 

4.  In  place  of  the  existing  full  time/ 
part  time  IXC  and  SC  rate  structure, 
AT&T  proposed  rates  based  on 
consecutive  hours  of  use  from  1  to  24 
hours,  and  a  flat  rate  for  24  to  730  hours, 
i.e..  1  day  to  1  month.  Any  customer 
desiring  service  for  more  than  24 
consecutive  hours  would  also  be 
required  to  obtain  permanent  facilities 
and  pay  spedal  construction  charges. 
For  local  channels,  the  full  time/part 
time  structure  would  be  replaced  by 
rates  based  on  the  number  of 
consecutive  days  of  use,  with  surcharges 
for  more  than  four  consecutive  days'  use 
of  temporary  channels.  AT&T  also 
proposed  to  eliminate  "topping"  of  local 
channel  rates,  i.e.,  setting  a  maximum 
monthly  charge  for  part  time  use  which 
is  about  equal  to  the  monthly  full  time 
rate. 

5.  In  the  May  Investigation  Order,  we 
observed  that  the  changes  AT&T 
proposed  in  the  IXC  and  SC  rate 
structures  were  "largely  cosmetic,"  and 
that  the  ostensibly  "unified"  IXC  and  SC 
rate  structure  continued  in  fact  to  be 
two  separate  services  with  no 
justification  for  the  wide  rate 
differentials.  The  24-730  hour  rate  step 
was  simply  the  old  full  time  rate  under  a 
different  name  and  remained  far 
cheaper  than  the  occassional  use  rate. 
For  example,  one  hour  of  IXC  service 
was  $.89  per  mile.  Under  the  24-730  hour 
rate,  the  cost  per  mile  per  hour  was  $.09. 
We  foimd  no  justification  for  this  rate 


disparity.  We  were  similarly  troubled 
because  the  special  construction 
requirement  appeared  to  make  the  24- 
730  hour  service  a  very  different  offering 
and  to  impede  any  new  customers  or 
resellers  from  obtaining  the  cheaper  (i.e., 
24-730  hour)  rate. 

6.  The  May  order  also  questioned, 
among  other  things  local  channel  rates 
and  regulations,  inclusion  in  the  rate 
base  of  facihties  no  longer  used  or 
needed  to  provide  TV  service,  and  the 
pricing  of  services  for  non-commercial 
educational  broadcasters.  Overall,  we 
concluded  that  despite  improvements, 
the  new  filing  still  seemed  unreasonable 
and  unjustified.  We  went  on  to  suggest 
that  a  curvilinear  *  IXC  and  SC  rate 
structure  as  proposed  might  be  proper  in 
order  to  average  start-up  and 
discontinuance  costs,  but  questioned 
whether  the  filed  tariffs  did  this  in  a 
reasonable  way.  We  further  stated  our 
intention  to  consider  prescribing  a  rate 
structure  which  reflects  a  more 
reasonable  means  of  rate  averaging  to 
encourage  efficiency  and  to  distribute 
cost  burdens  fairly.  Accordingly,  we  set 
twelve  issues  for  investigation, 
including,  most  notably,  questions  of  the 
reasonableness  of  the  proposed  tariff, 
the  prescription  of  rates  and  practices, 
and  the  treatment  of  reduced  rate 
services  to  noncommercial  educational 
broadcasters. 

7.  In  its  direct  case,  AT&T  defends  the 
filed  rate  structure  and  various  of  its 
specific  terms.  At  the  same  time,  though, 
AT&T  proposes  an  alternative  rate 
structure  which  it  contends  would  meet 
the  Commission's  regulatory  goals.  It 
states  that  it  is  amenable  to 
vnthdrawing  the  February  filing  and 
substituting  the  alternative  in  its  place  if 
we  determine  the  alternative  to  be 
acceptable  and  preferred.  Under  this 
two-part  structure,  a  customer  would 
pay  a  service  charge  for  each  newly 
provided  KC  section,  i.e..  for  each  new 
order  or  addition  of  an  IXC  to  an 
existing  system.  The  cnstomer  would 
also  pay  flat  charges  per  hoiu*  for  IXC 
sections  and  SCs.  These  usage  charges  , 
would  be  the  same  for  all  customers. 

8.  In  addition,  AT&T  proposes  to 
disaggregate  local  channel  rates, 
reflecting  claimed  higher  costs  of  mobile 
and  part  time  services  as  compared  to 
full-time,  in-place  facilities.  It  also 
continues  to  propose  the  elimination  of 
the  "topping"  maximimi  charge  for  part- 
time  use  of  in-place  local  channels. 


'I.e.,  a  stnictiire  with  gradually  declining  per  hour 
rates. 
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IILIssum 

9.  ATaTs  proposal  of  a  new  rate 
structure  raises  new  issues.  In  effect,  the 
Commission  now  has  three  separate  rate 
structures  before  it— the  existing  full 
time/part  time  rates,  the  rates  filed  with 
Transmittal  No.  13663  (hereafter.  Plan 
A)  rates  and  the  alternative  (hereafter. 
Plan  B)  rates.  The  three  IXC-SC  and 
local  channel  rate  structures  are  shown 
in  accompanying  Tables  1-6.  We  must 
decide  which,  if  &ny.  of  these  three  rates 
structure  is  reasonable.  Thus,  we  face 
two  major  issues: 

1.  Determining  a  reasonable  rate 
structure  for  IXC  and  SC  services. 

2.  Determining  a  reasonable  rate 
structure  for  local  channel  services. 

In  addition,  there  are  four  related,  but 
distinguishable  issues: 

1.  How  the  investment  in  unassigned 
PSV  cable  should  be  treated  for 
ratemaking  purposes. 

2.  Whether  AT&T  has  improperly 
assigned  excessive  costs  to  television 
transmission  services  which  should  be 
removed. 

3.  Whether  the  proposed  rates  and 
practices  for  services  to  pubhc 
broadcasters  are  reasonable  and  in 
conformity  with  section  396(h)  of  the 
Act. 

4.  Whether  AT&Ts  special 
construction  policies  for  local  channels 
are  reasonable. 

Table  1.— Present  Type  7001  IXC  and  SC 
1 1  Rates  * 

Interexchange  channels  (IXCs): 

Pafiame.  $0 92  Mj/Hr. 

Fvimma,  J67.07  M/Mo. 
Station  Conne|«ons  (SCs): 

Part-*ne,  $97.55  SC/Hr. 

FuK-btne.  $1,829.00  SC/Mto. 
FuH-tiTO  is  sutaiect  to  an  initial  6-moiM\  minimum  wrvioe 
period 

'Ttiese  rates  are  higher  than  the  rate*  in  effect  whan 
Trarw.  13663  was  Wed  because  of  tti^Xw  MTser^S 
percent  across-tfie-board  rate  increase. 

Table  2.-Filed  IXC  and  SC  Rates— PUn  A 


Table  Z— Filed  IXC  and  SC  Rates— PLan 
A— Continoed 


Step 


NOTE.-N8W  ontors  for  IXCs  for  more  than  24  conaeciitive 
hours  are  required  to  be  by  parmwieni  facSkaa  wbiect  to 
special  cons«njclion  ctM»Be8.  -«r»  w 

Table  3.— Alternative  IXC-SC  Rates  Pro- 
posed BY  A.T.  &  T.  IN  Direct  Case— Plan 
B 

Service  Charge.  $461. 
IXC,  $0.14  Mi/hr. 
SC,  $1.94  SC/lv. 


Table  4.— Present  Lxxvu.  Channel  Rates  « 


Fun  lime,  par  montti.  |1.219.  • 
Part  tone,  per  day,  $610. 

Maximum  monthly  charge  CToppod"  rate),  $1,220. 
Fu«  time  senice  is  subject  to  an  initial  six-month  mMraini 
service  pehod. 


'  Rates  reftect  Jura  28,  1981  16  percent  acro$s-the-bowd 
rate  ncreasa. 


Table  5.— Filed  Local  Channel  Rates- 
Plan  A 


step 

Cofwecu- 

livedays 

of  use 

Per 
-    Channel 

AddWonal 

charge  for  use  of 
temporary 

Over-to 

taoMies 

MW 

CaWa 

1 

1-2 
2-3 
3-4 
4-5 
5-6 
6-7 
7-8 
8-9 
9-10 
10-11 
11-12 
12-13 
13-14 
14-15 
15-16 
16-17 
17-18 
18-19 
19-20 
20-21 
21-22 
22-23 
23-24 
24-25 
25-26 
26-27 
27-28 
28-29 
29-30 

1,589.00 
884.00 

i,03aoo 

1,106.00 

1,154.16 

1,20232 

1^50.48 

1,296.64 

1.346.80 

1,394.96 

1.443.12 

1,491.28 

1,539.44 

1,587.60 

1.635.76 

1.663.92 

1,732.08 

1,780.24 

1,828.40 

1,876.56 

1,924.72 

1,972.88 

Z021.04 

2,069.20 

2,117.36 

2,165.52 

2.213.68 

2,261.84 

2,310.00 

2,356.16 

2 

3 

4 

5 

■12^46 

6 .„ 

7 

8 . 

■ 

9 

"  ■■■ 

10 

11 

12 

13 

14 

IS  

16 

17 

18 

19 

20 

21 _„      .. 

22 . 



23 

24 _    

25 

26 

27 .„ 

28 

29 

*— — — 

30 



Charge  wotid  apply  p«  day  for  the  5th  through  30lh  day 
>neach  conaecutive  30  day  p«iod.  for  each  mKTowave  a 
caWe  system  used  in  fumialiing  tontporary  tacilitiet. 
,*^  J^S!^  minimum  saniice  period  and  maximum 
charge  appHcatxxi  elinwiated. 


Table  6.— Alternative  Local  Chaimel 
Rates  Proposed  by  A.T.  *  T.  in  OnecT 
Case— Plan  B 

FtM  tone.  ixad.  kvpiaoa.  $1^82  pa,  mu». 
FiM  tnw,  fixed,  iniHaoe,  $1288  per  day 
Fui  tone,  fflobia.  $2,673  per  day. 

No  sec-mortfi  minimum  aeivica  peitod. 
No  maximum  mor«ily  chage. 

nL  Discussion 

A.  DCC  and  SC  Rate  Structures 

10.  In  both  the  SNI  and  1978  Rejection 
cases,  the  Commission  concluded  that 
part  and  full  time  IXC  are  like  service 
and  that  cost  studies  were  required  to 
support  any  rate  differentials.  ATftT  has 
never  supplied  cost  studies  and.  without 
these,  the  rate  differentials  have  always 
appeared  arbitrary.* 

1.  Reasonableness  of  the  Plan  A  KC-SC 
Rate  Structure 

11.  For  widely  disparate  reasons  aD  of 
the  commenters  urge  that  the  filed  KG 
rate  structure  is  unjustified  and 
unreasonable,  and  should  be  rejected 
The  Networks  contend  that  the  existing 
full  time/part  time  rate  structure  is 
proper  and  that  AT&T  should  be 
required  to  file  cost  studies  and 
descriptions  of  actual  facility  use 
preparatory  to  a  full-fledged 
investigation  before  an  Administrative 
Law  Judge.  Hughes,  INTV,  Baseball,  and 
the  associated  Scott  study  agree  with 
the  Commission's  tentative  finding  in 
the  Investigation  order  that  the  tariff 
revisions  are  unlawful,  because  they 
perpetuate  an  unjust  and  unreasonable 
discrimination  between  full-time  and 
occasional  users.  The  Scott  study  adds 
that  the  filing  would  perpetuate  an 
artificial  segmentation  of  the  market. 
enabling  AT&T  to  impose  unjustified 
rate  disparities. 

12.  For  its  part,  AT&T  essentially 
repeats  its  earlier  justification  for  the 
Plan  A  IXC  and  SC  rate  structure.  Thus. 
it  defends  its  aggregation  of  all  usage  in 
excess  of  24  hours  into  a  single  24-730 
hour  rate  step  on  the  grounds  that  it  has 
experienced  no  demand  for  non- 
continuous  TV  service  in  excess  of  24 
hours.  The  single  final  rate  step  has 
been  fixed  "to  avoid  a  series  of 
additional  steps  under  which  no  service 
would  be  requested."  (Direct  Case  p,  16) 
With  respect  to  the  consecutive  use 
feature  of  the  proposed  structure.  AT&T 
states  that  this  has  been  generally 
designed  to  take  account  of  the  costs 
incurred  in  establishing  occasional 
service,  but  attempts  no  analysis  of 

♦In  ita  February  filing,  for  eicample.  tfaare  was  no 
explanation  or  justification  for  the  proposed  rate 
slope  which  resulted  in  very  wide  rate  differentials 
between  occasional  and  full  ttme  service. 
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whether  the  filed  rate  structure  does  this 
in  a  reasonable  fashion. 

13.  We  find  on  the  record  now  before 
us  that  AT&T  has  npt  borne  its  burden 
of  justifying  the  proposed  rate 
disparities.  Most  notably,  there  still  is 
no  cost  information  to  support  the 
proposed  rate  slope  up  to  24  hours  or  the 
flat  hourly  rate  for  consecutive  hours 
after  the  initial  24  hour  period.  IXC 
charges  would  be  almost  ten  times  as 
great  per  mile  per  hour  for  the  first  hour 
of  occasional  use  as  compared  to  full 
time.  SC  charges  would  be  36  times  as 
great.  As  we  admonished  in  the  1977 
Rejection  Order,  generalized,  inverified 
claims  that  such  disparities  are  justified 
are  simply  inadequate.  In  other  words, 
even  if  some  di^erences  are  reasonable 
to  reflect  the  spreading  of  set  up  charges 
or  other  factors,  the  carrier  must 
explicate  the  basis  for  the  choice  of 
these  particular  charges.  No  such 
explanation  is  presented  here.  We  must 
therefore  find  the  rate  differentials  to  be 
unjustified  and  thus  unlawful  as  filed. 

14.  We  also  find  unreasonable  the  use 
of  the  24  to  730  hour  rate  step  and  the 
imposition  of  special  construction 
charges  for  all  IXC  use  of  longer  than  24 
consecutive  hours.  As  suggested  in  the 
May  Investigation  Order,  the  fact  that 
historically  there  has  been  no  demand 
for  occasional  service  longer  than  24 
hours  is  not  of  itself  persuasive,  since 
that  history  is  based  upon  AT&Ts  part 
time/full  time  rate  structures,  which 
segmented  a  single  market  into  two 
parts,  thus  creating  distorted  demand  or 
usage  patterns. 

15.  The  filed  Plan  A  rate  structure  also 
maintains  an  apparent  segmentation  of 
the  video  transmission  market,  by  a 
misapplication  of  traditional  special 
construction  requirements.  The  rates 
and  regulations  governing  charges  for 
special  construction  in  connection  with 
AT&T's  private  line  services  are  found 
in  AT&T  Tariff  FCC  No.  262.  Under  its 
terms,  special  construction  Is^ipplied  in 
addition  to  the  regular  charges  set  forth 
in  AT&T  private  line  tariffs  when,  at  the 
request  of  the  customer.  AT&T  mast 
construct  facilities  to  provide  services  or 
chaimels  which  are  not  available  and 
for  which  there  is  no  other  requirement, 
or  when  AT&T  performs  other  special 
services  such  as  constructing  facilities 
of  a  type  or  routing  not  ordinarily  used, 
expediting  construction,  or  providing 
temporary  facilities  while  permanent 
facilities  are  under  construction.*  In  this 


case,  AT&T  has  departed  from  its 
historical  practice  by  proposing  to 
require  that  all  new  IXC  segments  be 
provided  as  permanent  facilities  special 
construction  charges  even  though  none 
of  these  conditions  is  met.  The 
requirement  applies,  for  example,  even 
if  the  facilities  are  available  and 
regardless  of  whether  special  services 
are  requested  by  the  customer. 
Moreover,  if  the  facilities  are  not 
immediately  available,  KC  channels 
would  still  not  quahfy  as  facilities  for 
which  there  is  no  other  requirement 
under  the  special  construction  tariff  or 
general  tariff  principles.  The 
construction  of  IXC  facilities  is  not 
"special".  As  explained,  these  channels 
connect  AT&Ts  television  operating 
centers.  They  are  not  specially  designed 
or  built  and  are  presimiably  provided  in 
exactly  the  same  way  for  all  customers. 
AT&T  incurs  no  special  costs  and 
constructs  no  special  facilities.  Rather, 
the  facility  is  fungible,  and  if  a  long  term 
customer  ceases  to  use  it  the  facility 
would  become  available  to  serve  oUier 
long  term  or  occasional  customers.  It  is 
unreasonable,  therefore,  to  attribute  to 
any  one  customer  costs  which  are 
necessary  to  the  provision  of  a  general 
offering. 

16.  IXC  should  be  provided  as 
ordinary  tariffed  facilities  (as  they 
already  are  for  shorter  periods}.  IXC  is 
an  ordinary  tariffed  service.  Even  if 
AT&T  found  it  necessary  to  construct 
new  facilities  or  shift  existing  facilities, 
the  new  customer  should  not  be  liable  to 
pay  an  additional  charge.  The  general 
tariff  rate  includes  investment  necessary 
to  provide  the  service,  and  a  customer 
should  not  be  liable  to  pay  extra  charges 
because  it  happens  that  new  facilities 
would  be  needed  for  the  provision  of 
ordinary  service.  An  individual 
customer  cannot  fairly  be  assessed 
special  construction  charges  simply 
because  existing  facilities  are  fully 


» ATiTi  F.C&  Tariff  No.  282  UiU  lix  specific 
circumstances  in  which  special  construction  charges 
are  applied: 

1.  The  channel  facilities  to  provide  services  or 
channels  ara  not  available  and  ATAT  constructs 
facillUes  to  provide  the  services  or  channels  and 


there  is  no  other  requirement  for  the  faciliUea  so 
constructed. 

2.  AT&T  constructs  channel  facilities  of  a  type 
other  than  that  which  the  Telephone  Company 
would  otherwise  utihza  in  order  to  provide  services 
or  channels. 

3.  Construction  by  AT&T  involves  a  routing  of 
facilities  other  than  that  which  it  would  normally 
utilize  in  order  to  provide  services  or  channels. 

4.  ATAT  constructs  a  greater  quantity  of  channel 
facilities  than  that  which  it  would  otherwise 
construct  in  order  to  fulfill  the  customer's  initial 
requirements  for  services  or  channels. 

5.  The  channel  facilities  to  provide  services  or 
channels  are  not  available  and,  AT&T  expedites 
constructions  of  the  facilities  at  greater  expense 
than  would  otherwise  be  incurred. 

6.  The  channel  facilities  to  provide  services  or 
channeb  are  not  available  and,  AT&T  constractt 
temporary  facilities  to  provide  services  or  channels 
for  the  period  during  which  the  permanent  fadlitiea 
are  under  construction. 


utilized  and  additional  facilities  are 
necessary.  Such  construction  is  merely 
part  of  the  general  service  costs  which 
the  tariff  rates  should  be  fixed  to 
recover. 

17.  Even  if  these  facilities  could  be 
considered  "special  construction". 
AT&T's  stated  plan  to  apply  a  ten-year 
maximum  termination  liability  (MTL) 
charge  seems  imreasonable.  The  MTL 
charge  is  a  termination  charge  if  the 
facility  is  used  less  than  ten  years  and 
has  no  other  use.  AT&Ts  justification 
for  imposing  MTL  charges  is  that  AT&T 
always  does  this  for  specially 
constructed  facilities  used  for  30  days  or 
more.  For  service  of  less  than  a  month,  a 
one  time  charge  is  imposed  to  cover 
costs  not  reflected  in  the  tariff  rate.  But 
in  this  case,  the  MTL  charge  would  be 
applied  even  if  the  facility  was  used  for 
only  a  day  or  two,  solely  because  AT&T 
has  lumped  all  service  of  longer  than  a 
day  into  the  24-730  hr..  i.e.,  1  day  to  1 
month  rate  step.  This  is  so  even  though 
all  the  actual  set  up  and  take  down 
costs  are  already  included  in  the  tariff 
rate,  and  thus  if  the  service  were 
considered  to  be  for  less  than  a  month 
no  extra  charges  could  be  justified. 

18.  In  the  1978  Rejection  Order,  we 
questioned  the  6  month  minimum 
service  requirement  for  full  time  IXCs. 
The  effect  of  imposing  MTL  special 
construction  obligations  on  all  new  IXC 
service  of  more  than  one  day  is  in  fact  to 
make  the  service  a  ten  year  minimum 
term  (although  the  actual  MTL  charge 
would  be  reduced  or  eliminated  if  the 
facility  is  used  to  meet  other 
requirements).  We  recognize  that  the 
projected  transfer  of  some  service  to 
satellites  may  justify  restriction  of  any 
new  construction  or  investment  in 
terrestrial  video  facilities  to  meet  short 
term  demand.  Such  investment  might  be 
wasteful  in  the  long  run  and  we 
certainly  do  not  wish  to  encourage 
inefficient  facility  investment.  But  this 
does  not  justify  a  general  imposition  of 
MTL  charges  where  no  actual  new 
construction  is  needed.  Indeed,  if 
existing  customers  transfer  to  satellite 
service  there  is  if  anything  likely  to  be 
excess,  unused  IXC  capacity.  It  is 
difficult  to  perceive  a  rationale  for 
imposing  special  construction  charges 
and  long  term  termination  liability  on 
customers  subscribnig  to  vacant 
facilities. 

2.  Reasonableness  of  Alternative  Rates — 
(PlaaB] 

19.  In  presenting  its  alternative  Plan  B 
rate  structure,  AT&T  generally  asserts 
that  this  structure  would  meet 
Commission  concerns  by  reflecting 
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front-end  and  operating  costs  for  aD 
customen  uniformly. 

20.  The  comments  are  divided  on  this 
plan.  On  the  one  hand,  the  Networks 
repeat  their  position  that  an  evidentiary 
hearing  is  necessary  before  moving  from 
the  existing  full-time/part  time  rate 
structure.  The  remaining  comments  vary 
on  how  much  better  they  consider  the 
new  structure  to  be.  Hughes  regards  it 
as  only  a  slight  imiMt>vement,  while 
CNN  believes  it  could  be  the  basis  for 
lawful  rates.  The  parties  who  support 
the  structure,  however,  question  the 
calculation  of  the  service  charge.  They 
generally  argue  that  AT&T  has  included 
costs  in  the  front  end  charge  vfbich  are 
incurred  for  continuing  use,  and  that  the 
result  is  to  load  these  costs  unfairly  on 
occasional  users.  For  example,  68 
percent  of  the  total  front-end  costs  are 
for  "testing",  which  amounts  to  $318  per 
IXC  section.  The  commenters  contend 
that  this  is  a  very  high  price  for  testing, 
and  that  it  is  also  likely  that  channels 
are  tested  regularly  as  part  of  on-going 
operations,  not  just  when  they  are  set 
up.  The  commenters  also  note  that  all 
sales  and  billing  costs  are  assigned  as 
part  to  the  service  charge.  They  agrue 
that  if  the  charge  is  imposed  only  when 
a  service  is  set  up,  a  long  term  user 
would  never  be  subject  to  such  costs. 
Baseball  suggests  as  a  solution  that 
simple,  flat  rates  without  a  service 
charge  would  be  more  reasonable. 

21.  AT&T  defends  both  the  proposed 
structure  and  the  assignment  of  front- 
end  costs.  With  regard  to  the  contention 
that  the  service  charge  includes  full-time 
expenses.  AT&T  answers  that  most  of 
the  expenses  included  in  the  charge  are 
generated  by  newly  provided  IXCs, 
although  some  full-time  expenses  are 
included  which  would  require  a  9  to  12 
month  study  to  quantity.  For  example, 
as  to  testing,  the  major  expense  element, 
AT&T  states  that  most  of  the  expenses 
charged  to  interexchange  testing  are 
incurred  by  the  set-up  of  newly  added 
IXCs  and  take-down  of  IXCs. 

22.  From  our  examination  of  the 
record  and  the  comments,  we  conclude 
that  the  Plan  B  alternative  represents  a 
significant  improvement  over  both  the 
existing  rates  and  the  filed  Plan  A,  and 
could  provide  a  useful  framework  for  a 
fair  and  reasonable  IXC  and  SC  rate 
structure.  First,  although  simple,  the 
structure  would  appear  to  have  the 
desirable  effect  of  reflecxting  the  achial 
costs  of  KC  service  in  a  manner  which 
is  fair  to  aU  customers,  even  if  the 
customers  for  the  service  are  basically 
divided  between  full  time  and 
occasional  users,  as  AT&T  and  the 
Networks  contend.  Costs  of  setting  up 
new  transmission  networks  would 


properly  be  assigned  to  the  customers 
who  required  this  service.  Continuous 
use,  on  the  other  hand,  would  be  priced 
on  the  tunount  of  actual  use,  which  also 
should  reasonably  reflect  costs.*  In  the 
Investigation  OrdCT.  we  noted  that  it 
might  be  proper  to  use  a  curvilinear  rate 
structure  in  order  to  reflect  both  front- 
end  start-up  and  continuing  operating 
costs.  The  Plan  B  structure  also  would 
reflect  those  costs  and  would  do  so 
directly. 

23.  In  addition,  the  Plan  B  structure 
also  strikes  us  as  relatively  easy  to 
implement  and  to  regulate.  Under  the 
Plan  B  structure  there  is  a  single  but 
reasonable  basis  for  determining  the 
two  parts  of  the  rates:  front-end  costs 
are  assigned  to  the  service  charge  and 
on-going,  operating  costs  are  assigned  to 
the  hourly  charge.  Although  some  study, 
experience,  and  estimation  may  be 
necessary  to  draw  this  line  accurately, 
we  believe  that  die  simplicity  of  the  Plan 
B  rate  structin^  makes  the  task  of  cost 
analysis  more  manageable. 

24.  While  the  proposed  structure  may 
be  sound  in  principle,  we  also  believe 
the  comments  do  raise  valid  points  in 
arguing  that  the  rate  for  the  proposed 
service  charge  is  too  high  because  it 
includes  charges  actually  assignable  to 
continuing  use.  AT&T  in  fact  concedes 
that  some  on-going  expenses  are 
included  in  the  charge,  diough  it  doesn't 
purport  to  know  how  much. 

25.  The  comments  also  present  a 
number  of  criticisms  and  suggested 
movements  to  the  proposed  service 
charge.  The  Networics,  for  example, 
contend  that  the  application  of  the 
charge  is  so  vague  and  confusing  as  to 
be  totally  unsatisfactory  from  tariff 
standpoint.  However,  we  think  it 
unnecessary  to  consider  this  aigimient 
now.  AT&T  provides  some  explanation 
and  examples  of  the  application  of  the 
charge  in  its  reply,  but,  in  any  event  we 
are  at  present  considering  oiijy  overall 
proposals,  not  specific  traffic  language. 
The  important  features  of  the  proposal 
are  clear,  and  any  uncertainties  which 
may  arise  when  a  tariff  is  filed  may  be 
considered  in  the  review  of  that  tariff. 

26.  The  Networks  further  contend  that, 
if  retained,  the  service  charge  should  be 
not  on  a  "per  system"  basis  as  AT&T 
proposes,  but  rather  a  "per  order"  basis. 
Under  the  Networks'  proposal,  there 
would  be  a  single  service  charge  for 
each  IXC  order,  even  if  the  order 
requires  set-up  of  more  than  one  system. 
On  the  other  hand,  the  Scott  study 
suggests  that  smaller  systems  should 
have  reduced  service  charges.  In 


addition,  the  Networks  and  odier  parties 
suggest  modifications  such  as  a  reduced 
rate  for  consecutive  days  of  use  or  for 
recurring  use.  While  we  have  no  specific 
objections  to  such  modifications  of  the 
service  charge,  to  the  extent  that  they 
reflect  improved  cost  allocation  or 
increased  efficiency,  we  also  recognize 
that  any  tariff  inevitably  averages  costs 
to  some  degree.  In  general,  the 
assignment  of  a  single  service  diai^  for 
each  system  seems  to  us  a  reasonable 
and  straightforward  approach,  even  if  it 
averages  fitmt-end  costs  somewhat 
Therefore,  we  will  consider  whether  any 
refinements  are  warranted  in  a  later 
stage  of  this  proceeding  based  upon 
actual  operating  experience. 

B.  Local  Channels 

1.  Current  Rates  and  AT&Ts  Plan  A 

27.  Local  channels  are  currently 
provided  on  a  per-day  basis  between 
any  two  local  points,  either  as  part  of  an 
interexchange  hookup  or  to  meet  local 
needs.  The  channel  may  be  provided 
either  by  cable  or  microwave  fadliUes. 
In  the  existing  rate  structure,  the  part 
time  rate  per  day  is  half  the  full  time 
monthly  rate,  and  part  time  rates  are 
"topped."  (TTiat  is,  the  maximum 
monthly  charge  for  part  time  service  is 
about  the  same  as  the  full  time  rate  or 
the  equivalent  of  two  days  of  part  time 
use.)  There  is  a  six-month  minimum 
service  period  for  full  time  service. 
Significantly,  in  the  1978  Rejection 
Order,  the  Commission  suggested  that 
AT&T  consider  eliminating  the  six- 
month  minimum  service  requirement 
and  disaggreagating  local  channel  costs 
and  rates  to  reflect  the  variety  of  local 
channel  services.  It  also  strongly 
criticized  AT&Ts  proposal  to  eUminate 
topping. 

28.  In  Plan  A.  AT&T  proposed  to 
increase  local  channel  rates  by  124 
percent  for  full  time  service,  and  11 
percent  for  the  first  day  of  part  time 
service.  These  increases  would  be  part 
of  a  proposed  30  step  declining  rate 
structiu'e  which  eliminates  topping  and 
the  six  month  minimiun  service  period. 
AT&T  does  not  disaggregate  local 
channel  rates,  but  it  does  propose  a 
surcharge  for  temporary  facilities  used 
longer  than  4  consecutive  days.  In  the 
Investigation  Order,  we  questioned  the 
elimination  of  topping,  the  use  of  rates 
based  upon  consecutive  days  of  use,  and 
the  surchages.  We  were  particulariy 
concerned  that  the  proposed  structure 
would  encourage  inefficient  use  of  local 
channels  and  could  be  unfair  to 
occasional  users.^ 


•A»  we  discuss,  infita,  we  also  intend  to  consider 
whether  peak/off-peak  rates  might  be  desirable  for 
the  houriy  cliai;gM. 


'  We  also  questioned  the  feihre  to  disaggregate 
local  channel  rates,  which  is  discussed  infrv. 
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29.  AT&T  defends  elimination  of 
topping  as  a  means  of  reducing  current 
inequities  between  full  time  and 
occasional  users.  It  contends  that 
topping  is  not  cost  related  but  designed 
to  ensure  that  occasional  users  pay  no 
more  than  full  time  users,  regardless  of 
the  costs  they  cause.  The  Plan  A 
structure  is  claimed  to  be  more  precisely 
cost  related  and  to  encourage  use  only 
as  it  is  required. 

30.  The  comments  generally  disagree. 
The  Networks  contend,  for  example, 
that  ehmination  of  topping  is  inequitable 
and  not  cost  related."  Other  commenters 
contend  that  topping  has  been  necessary 
to  prevent  discrimination  against 
occasional  users,  or  that  it  could  be 
helpful  as  a  means  to  stimulate  resale 
and  arbitrage.  INTV  urges  that  topping 
should  be  retained  unless  the  local 
channel  rate  structure  is  reformed  to 
eliminate  preferential  rates. 

31.  In  general,  we  agree  with  INTV  on 
this  point.  Topping  was  adopted  by 
negotiated  agreement  in  the  mid-1970'8 
to  prevent  inequitable  rates.  As  such,  it 
has  been  a  somewhat  arbitrary  device 
since  its  inception  rather  than  one  based 
on  cost.  At  the  same  time,  topping  must 
be  perceived  as  part  of  an  overall  rate 
structure  which  imposes  much  higher 
rates  upon  occasional  use  and  which 
itself  has  not  been  cost  justified. 

32.  AT&T  still  has  provided  no 
explanation  or  justiHcation  for  the 
proposed  rate  slope  or  its  use  of  rates 
based  on  consecutive  days  of  use,  as  we 
called  for  in  the  Investigation  Order.  As 
matters  currently  stand,  because  of  the 
high  first  day  rate  and  the  consecutive 
day  rate  structure,  a  part  time  customer 
for  ten  non-consecutive  days  of  service 
a  month  would  pay  240  percent  more 
than  th  proposed  rate  for  30  consecutive 
days.  This  seems  not  only  unfair  on  its 
face  but  also  encourages  inefficient  use. 
Assuming  such  a  rate  disparity  might  be 
justified  by  a  demonstration  of  actual 
costs,  to  date  AT&T  has  presented  only 
general,  unsupported  claims  of 
reasonableness.  These  are,  obviously, 
insufficient  to  meet  its  burden  of  proof 
to  justify  its  Plan  A  structiu^. 

33.  In  defense  of  the  proposed 
surcharge,  AT&T  explains  that  it 
maintains  temporary  local  channel 
equipment  in  pools  sized  to  reflect 
AT&Ts  experience  with  service 
requests.  It  states  that  97  percent  of  all 
such  requests  are  for  four  consecutive 
days  or  less.  Where  facilities  are 


*  For  example,  they  point  out  that  under  Plan  B 
mobile  facilities  would  be  priced  at  $2673  per  day 
without  limit  and  with  no  lower  rate  for  additional 
days.  If  a  facility  were  kept  at  the  same  locatioa  ai 
In  the  case  of  an  unexpectedly  ongoing  news  event, 
the  local  channel  rate  could  exceed  S80,000  per 
month  vs.  the  monthly  in  place  Plan  B  rate  of  $1292. 


required  for  longer  periods,  AT&T 
contends  that  it  must  lease  equipment 
firom  other  suppliers.  A  surcharge  based 
upon  the  average  lease  charge  is  said  to 
insure  that  the  costs  of  leasing  are  borne 
by  the  cost-causing  customer. 

34.  We  find  AT&Ts  explanation 
impersuasive  and  the  surcharge 
unreasonable.  There  is  no  basis  for 
AT&Ts  assumption  that  use  of  more 
than  four  consecutive  days  imposes 
additional  costs.  As  the  Scott  Study 
points  out.  equipment  pools  are  sized  to 
meet  peak  demand,  not  particular 
service  periods.  The  fact  that  a  customer 
uses  a  channel  for  more  than  four  days 
does  not  cause  AT&T  to  lease  additional 
facilities.  Rather,  AT&T's  lack  of 
sufficient  facilities  to  meet  the  needs  of 
peak  period  customers  causes  such 
additional  expenses.  Following  AT&Ts 
argimient  to  its  logical  conclusion.  AT&T 
would  have  to  lease  additional 
equipment  in  the  face  of  a  five  day 
service  order  even  if  it  still  had  idle 
facilities  of  its  own.  This  obviously 
cannot  be  the  case.  The  relevant  factor 
is  the  simultaneous  peak  daily  use, 
which  is  a  fimction  of  overall  demand 
and  not  simply  of  long  term  demand.  It 
similarly  is  inconsistent  to  argue  as 
AT&T  does  on  the  one  hand  as  AT&T 
does  that  long  term  use  is  less  cosdy. 
while  on  the  other  hand  that  it  is  more 
costly  to  provide  longer  term  service  on 
a  consecutive  day  basis  because  of  the 
way  AT&T  designs  and  sizes  its  pools. 
For  those  reasons,  we  find  the  proposed 
surcharge  unreasonable. 

2.  AT&Ts  Alternative  Plan  B  Rates 

35.  In  its  alternative  local  channel  rate 
structure,  AT&T  has  responded  to  our 
suggestion  to  consider  disaggregated 
local  channel  rates,  to  reflect  the 
different  technologies  for  those 
channels.  It  proposes  a  monthly  rate  for 
full-time,  fixed,  in-place  facilities  of 
$1288.  and  a  daily  rate  for  part  time, 
mobile  facilities  of  $2673. 

36.  A  basic  goal  of  the  Commission's 
suggestion  was  to  permit  competition,  if 
feasible,  for  mobile  microwave 
channels.  Only  Wold  and  the  Networks 
support  the  proposed  disaggregation  of 
rates  into  full  time,  part  time  in  place, 
and  part  time  mobile.  Wold  is  a 
competitor  of  AT&T  in  providing  mobile 
facilities.  It  contends  that  on  the  basis  of 
the  record  the  Commission  must 
conclude  that  rates  should  be 
disaggregated  because  AT&Ts  cost 
study  shows  that  mobile  channel  rates 
do  not  refect  costs.  Also,  it  urges  that 
alternative  suppliers  do  exist  (though  it 
mentions  no  suppliers  other  than  itself) 
and  that  there  is  no  reason  to  believe 
others  would  not  arise.  Indeed,  it  points 
out,  to  permit  AT&T  to  o^er  service 


below  the  full  and  fair  price  on  the 
grounds  that  there  is  no  alternative 
supplier  may  make  that  supposition  a 
self-fulfilling  prophecy — competition 
might  not  arise  until  the  market  is 
permitted  to  act  naturally.  The 
Networks  also  support  disaggregation, 
though  they  argue  that  no  credible  data 
has  been  offered  t%  support  the  mobile 
channel  rates. 

37.  The  remaining  commenters  oppose 
disaggregation.  In  general,  they  argue 
that  mobile  channels  would  in  fact  be 
used  interchangeably  with  in-place 
channels,  and  that  the  rationale  that 
they  use  separate,  dedicated  facilities  is 
an  internal  AT&T  accounting 
mechanism  which  bears  little  relation  to 
reality.  It  is  claimed  that  local 
microwave  facilities  are  entirely 
fungible  and  interchangeable.  According 
to  these  conunenters,  AT&T  sets  up 
pools  of  microwave  facilities  which  it 
presently  classifies  as  full  time  and  part 
time.  For  example,  Hughes  states  that  a 
mobile  microwave  channel  is  classified 
as  full  time  in-place  service,  where  it  is 
leased  six  months  of  the  year  at  a 
stadiimi  for  baseball  coverage  and  six 
months  at  an  arena  for  basketball  and 
hockey.  If  AT&T  followed  this  same 
practice  for  mobile  facilities,  the 
argument  runs,  it  could  exercise  its 
considerable  discretion  to  artifically 
segment  the  market  by  presenting 
purported  cost  differences  in  support  of 
differential  rates  solely  on  the  basis  of 
its  own  facilities  practices. 
Disaggregation  in  this  manner  would 
provide  AT&T  with  an  incentive  to 
create  classes  of  users,  some  more 
favored  than  others.*  Also,  it  is  argued 
that  disaggregation  could  lead  to  ttie 
inequitable  result  of  having  customers  at 
the  same  place  paying  very  different 
rates  for  the  same  service, — e.g.  at 
sports  stadiums  where  there  are  several 
broadcasters.  In  simi.  the  comments 
contend  that  from  the  perspective  of  the 
customer,  there  is  but  a  single  local 
channel  service. 

38.  In  addition,  these  commenters 
argue  that  the  cost  support  for  the 
disaggregated  rates  is  highly 
questionable.  All  of  the  cost  figxires. 


'One  possible  remedy  to  eliminate  AT&Ts 
incentive  to  force  customers  into  the  more 
expensive  part  time  services  is  a  suggestion  by 
Storer  that  if  ATftT  fails  to  fill  an  order  for  a  full 
time  channel  within  a  reasonable  time,  it  should 
charge  no  more  than  the  full  time  rate  regardless  of 
the  channel  used  in  providing  the  service.  CNN  also 
suggests  that  disaggregated  rates,  if  adopted,  should 
be  phased  in  over  a  reasonable  adjustment  period, 
say  five  years.  Wold  and  the  Networks  opposed  a 
phase-iiL  AT&T  also  states  that  it  is  unaware  of  any 
problems  in  obtaining  permanent  facilities  for  full 
time  service  and  attacks  the  Storrr  proposal  as 
unreasonable  and  unrealistic 
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they  say.  are  based  on  unverifiable 
estimates  from  aggregated  investment 
categoriet.  The  rates  themselves  are 
derived  from  overall  costs  by  estimating 
that  part-time  use  is  only  once  a  month. 
Yet  if  part-time  use  is  provided  by 
mobile  channels,  this  presumably  means 
the  mobile  facility  is  expected  to  be  idle 
29  days  out  of  thirty,  which  the 
comments  urge  is  unlikely.  Use  of 
mobile  channels  for  sports  events,  for 
example,  is  claimed  to  be  more  on  the 
order  of  10  times  a  month. 

39.  As  a  separate  matter,  the 
comments  also  object  generally  to  the 
magnitude  of  the  proposed  increases. 
Hughes  claims  that  its  local  channel 
rates  for  baseball  would  increase  by  204 
percent  under  IHan  A  and  734  percent 
under  Plan  B.  Moreover,  it  claims  that  it 
generally  is  required  to  pay  substantial 
special  construction  charges  for  these 
channels,  often  in  amounts  greater  than 
the  tariff  rates. "«» 

40.  In  its  reply.  AT&T  states  that  much 
of  the  criticism  of  the  disaggregation  of 
local  channel  service  results  from 
misconceptions  and  misunderstandings 
as  to  how  the  service  is  furnished.  It 
contends  that  local  channels  are  not 
interchangeable,  although  full  time  and 
part  time  in-place  channels  are  identical 
from  a  facility  and  equipment 
standpoint  The  distinguishing 
characteristic  is  said  to  be  that  peirt 
time,  fixed  in-place  channels  are  used 
intermittently,  by  a  single  customer.  In- 
place  microwave  channels,  moreover, 
are  said  to  differ  from  mobile  facilities 
because  tfaey  are  provided  using 
permanently  installed  rack  mounted 
facilities.  AT&T  says  it  discourages 
permanent  installation  of  part-time 
facilities,  in  the  interest  of  efficiency, 
and  encourages  use  of  pooled,  portable 
equipment  Mobile  channels  are 
furnished  using  portable  microwave  and 
cable  systems  shipped  from  AT&Ts 
pool  to  the  telco  location  serving  the 
site. 

41.  As  we  have  noted,  the  proposal  to 
disaggregate  local  channel  rates 
originated  with  the  Conunission,  with 
the  intent  of  achieving  rates  more 
closely  correlated  to  relevant  costs, 
efficient  use  of  facilities,  and  fair 
competition.  Our  examination  of  the 
comments  and  the  record,  however, 
convinces  us  that  it  would  be  premature 
to  implement  the  Plan  B  local  channel 
rates  at  this  time.  As  we  discuss,  infra, 
this  is  principally  the  result  of  a  failure 
to  disaggregate  rates  properly  or  a  lack 


of  evidence  that  disaggregation  as  I^an 
B  proposes  would  be  reasonable.  For 
one  thing,  the  rate  increases  are  in  some 
cases  quite  substantial.  The  Plan  B  rates 
would  represent  a  111  percent  increase 
in  part  time  fixed  in  place  rates  and  a 
338  percent  increase  for  part  time 
mobile.  Moreover,  if  the  proposed 
elimination  of  topping  were  also 
adopted,  part  time  mobile  rates  could  in 
an  extreme  case  be  as  much  as  $800,000 
a  month,  over  65  times  the  current  rate. 
Increases  of  this  magnitude  should  be 
fully  justified,  and  in  this  case,  as  the 
comments  point  out,  the  support 
information  is  almost  entirely  based 
upon  unverified  and  doubtful  estimates 
of  costs  and  usage.  AT&T  states  for 
example  that  sufficient  data  was  not 
available  to  disaggregate  mobile 
investment  so  that  an  estimate  was 
used.  Although  the  chosen  estimation 
method  may  be  reasonable,  as  AT&T 
claims,  it  is  impossible  on  this  record  to 
assess  the  acciu^cy  of  the  estimate.**  In 
addition,  the  predicate  of  the  rate,  the 
estimate  that  part  time  channels  would 
be  used  one  day  a  month,  is 
unsupported.  But  if  this  is  in  error  by 
only  a  few  days,  the  part  time  rates 
mi^t  be  several  times  too  high. 

42.  It  is  also  far  from  clear  that  Plan  B 
would  actually  disaggregate  rates  in  a 
rational,  consistent  way.  As  we  see  it, 
either  cable  or  microwave  facilities 
could  be  used  for  any  of  the  local 
channel  categories.  What's  more,  the 
other  characteristics  distinguishing  one 
category  &t)m  another  are  insubstantiaL 
For  example,  the  only  difference 
between  full  time  and  part  time  in  place 
channels  is  said  to  be  the  amount  of 
time  customers  use  them;  the  facilities 


■°For  example,  during  basketball  season,  Hughes 
claims  it  was  charged  $1,450  for  the  first  date  and 
$1,390  for  each  of  20  additional  date  groupings  for 
service  at  the  Pontiac,  Michigan  Silverdome  for  a 
total  cost  of  $29,250  in  addition  to  the  tariff  rate. 


"  The  derivation  of  mobile  investment  is  based 
on  residual  techniques  and  various  assumptions. 
The  basic  assumption  is  that  the  unit  investments 
for  all  non-mobile  (fixed  in  place]  channels  are  the 
same,  whether  full  time  or  part  time.  An  estimate  of 
part-time,  fixed  in  place  local  channels  was  made 
since  the  actual  number  was  unknown.  This  was 
accomplished  by  first  deriving  the  unit  investment 
of  station  equipment  associated  with  full  time  local 
channels.  Both  the  numerator  and  denominator  of 
the  unit  investment  computation  were  based  on 
estimated  or  forecasted  data.  The  unit  investment 
figure  was  then  divided  into  the  estimated par(- 
Uwe,  fixed  in  place  investment  related  to  statioa 
equipment  to  derive  a  theoretical  number  of  part- 
time,  fixed  in  place  local  channels.  These 
hypothetical  part-time,  fixed  in  place  local  channels 
were  used  to  develop  the  central  office  equipment 
and  outside  plant  investments  to  be  assigned  to 
part-time  mobile  in  the  following  manner.  Estimated 
investments  in  full  time  facilities/equipment  were 
unitized  and  assumed  to  be  the  same  for  part-time, 
fixed  in  place  local  channels.  The  unit  costs  thus 
derived  were  multiplied  by  the  estimate  number  of 
local  channels  computed  above,  resulting  in  total 
part-time,  fixed  in  place  investments.  Finally,  these 
investments  were  subtracted  from  an  engineering 
estimate  of  total  part-time  (fixed  in  place  plus 
mobile)  cost  to  arrive  at  the  investments  related  to 
mobile. 


themselves  are  identicaL  In-place 
facilities  are  also  said  to  use  more 
efficient  rack-moimted  facilities,  but 
AT&T  states  that  it  encourages  use  of 
pooled,  portable  equipment  for  part  time 
in-place  use.  Apparently  this  is  the  same 
equipment  used  for  mobile  service  and  if 
it  can  be  used  for  part  time,  in-place 
service  it  follows  that  it  can  also  be 
used  for  full  time.  In  other  words,  as  the 
comments  claim,  a  pooled  microwave 
facility  could  be  used  for  any  of  the 
three  services,  but  would  be  charged  at 
vastiy  different  rates  depending  upon 
whether  AT&T  classified  it  as  full  time, 
part  time,  or  mobile.  In  the  final 
analysis,  then,  it  appears  that  the  oby 
sohd  price  justification  for 
disaggregated  local  chaimel  rates  is  the 
relatively  minor  savings  from  rack 
mounting.  Without  more  this  seems 
much  too  slight  a  factor  upon  which  to 
justify  the  enormous  rate  differences 
AT&T  would  implement  in  its  Plan  B. 
43.  To  simi  up,  the  basic  purpose  of 
suggesting  disaggregation  was  to 
recognize  the  different  technologies  used 
for  local  channels  and  to  assign  costs  to 
each  in  order  to  achieve  fairer  rates  and 
greater  efficiency.  It  is  far  from  clear 
that  the  Plan  B  structure  would  do  this, 
and  indeed  it  might  weU  be  less 
reflective  of  actual  costs  than  the 
present  rates  or  Plan  A,  which  at  least 
are  not  dependent  on  the  availability  of 
equipment  resulting  horn  AT&T's 
planning  and  pooling  practices. 
Although  World's  point  is  well  taken 
that  competition  is  not  likely  to  develop 
until  subsidies  are  eliminated,  we  are 
imable  on  the  basis  of  this  record 
reasonably  to  conclude  that  subsidies  in 
fact  exist  and  if  so  how  large  they  are. 
This  fact  in  combination  with  the  other 
concerns  just  discussed  persuades  us 
that  we  should  defer  efforts  at 
disaggregation  at  least  until  we  have  a 
better  understanding  of  the  costs, 
facihties.  and  markets  involved  For  the 
time  being,  the  rate  increases  which 
would  result  from  immediate 
disaggregation  of  local  channel  rates 
simply  are  not  supported  by  the  present 
record.  (See  also  our  discussion  in 
Paras.  76-78  below). 

3.  The  Scott  SUidy  Alternative  Rate 
Structure 

44.  The  Scott  study,  supported  by 
Hughes,  INTV,  Baseball,  and  the  NHL/ 
NBA,  presents  an  alternative  local 
channel  rate  structure.  It  employs  rates 
essentially  identical  to  those  suggested 
by  AT&T  in  Plan  A,  but  increased  to 
reflect  a  12.75  percent  rate  of  return. 
However,  the  Scott  proposal  has 
important  structural  differences.  The 
rate  would  be  based  on  total  days  of  use 
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a  month  rather  than  the  number  of 
consecutive  days,  and  the  surcharges 
would  be  eliminated.  The  Scott  study 
contends  that  this  rate  structure  would 
produce  as  much  revenue  as  AT&Ts, 
but  would  be  non-discriminatory  and 
would  encourage  efficient  use.  The  first 
day's  rate  would  be  relatively  high,  to 
recognize  frontend  costs,  but  marginal 
days  would  be  much  less.  It  is  argued 
that  this  would  provide  an  incentive  for 
users  to  take  more  service,  but  only  as 
much  as  actually  required,  since  the  rate 
would  never  "top"  out.  Any  loss  of 
revenues  (because  non-consecutive  days 
are  not  priced  at  the  high  first  step  price) 
is  said  to  be  relatively  very  small,  and 
eliminated  in  any  event  by  the 
stimulated  increase  in  demand. 

45.  AT&T  contends  that  the  significant 
flaw  in  the  Scott  proposal  is  that  it 
ignores  the  relationship  of  the  local 
channel  rate  element  to  other  TV  service 
elements.  The  Scott  proposal  would,  it  is 
claimed,  reduce  local  channel  revenues 
which  would  have  to  be  compensated 
for  by  the  other  elements  or  by  raising 
local  channel  rates.  AT&T  also  criticizes 
the  lack  of  a  study  to  show  that  the 
Scott  alternative  would  stimulate 
demand,  and  contends  that  in  the 
absence  of  such  studies  and/or  changing 
IXC,  SC,  or  local  channel  charges,  the 
Scott  alternative  is  unworkable. 

Table  7.— Corrected  ATaT  Rate  Struc- 
ture FOR  Local  Channels  To  Produce 
Earnings  Ratio  at  12.75  Percent  » 
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46.  We  note  at  the  outset  that  it  would 
be  prematxu"e  in  any  case  to  reach  any 
definite  conclusions  concerning  the 


Scott  rate  structure.  Because  of  the 
pleading  cycle  in  this  investigation, 
AT&T  was  afforded  only  fifteen  days  to 
reply  to  this  proposal.  Other  interested 
parties  had  no  opportunity  to  comment 
at  all.  Nevertheless,  our  initial 
examination  suggests  that  the  Scott  plan 
may  significantly  improve  the  present 
structure,  without  the  defects  of  AT&Ts 
Plan  A  noted  above.  For  example,  the 
Scott  plan  may  well  provide  the  overall 
revenue  AT&T  claims  to  need.  AT&T 
itself  estimates  that  part  time  demand 
averages  only  one  day  a  month  and  all 
such  single  days  would  be  priced  at  the 
high  first  day  rate,  in  the  Scott  plan  as  in 
AT&Ts  Plan  A.  Consecutive  days  of  use 
would  also  be  priced  the  same  way  as  in 
Plan  A.  One  advantage  of  the  Scott  plan 
is  that  it  would  replace  the  artificial 
"topping"  provision  in  a  way  which 
would  prevent  extremely  high  rates  to 
occasional  users  while  both  stimulating 
additional  use  and  placing  a  price  on 
such  use  which  would  encourage 
efficiency.  AT&T  is  correct,  of  course, 
that  there  are  no  studies  to  indicate  that 
the  Scott  proposal  would  stimulate 
demand  sufficient  to  compensate  for  lost 
revenue  from  non-consecutive  days;  but 
AT&T  has  not  itself,  quantified  any 
revenue  shortfall  which  might  result  or 
successfully  refuted  Scott's  projection 
that  any  revenue  loss  would  be  small 
even  in  the  worst  case.  We  do,  of 
course,  recognize  the  need  for  the  carrier 
to  remain  whole  with  respect  to  revenue 
requirements  recovery  and  would  not 
arbitrarily  impose  rates  on  a  carrier 
without  adequate  knowledge  of  revenue 
effects.  But  it  is  reasonable  to  expect 
some  stimulation  and  such  projections 
inevitably  are  in  some  degree 
speculative.  Certainly  a  customer  cannot 
be  expected  to  provide  market 
sensitivity  studies  comparable  to  those 
which  AT&T  might  perform  and,  as 
we've  seen,  much  of  AT&Ts  support 
information  is  based  upon  unsupported 
estimations,  ff  revenues  are  in  fact 
adequate,  there  would  be  no  need  to 
adjust  these  rates  or  those  for  IXCs  and 
SCs. 

47.  In  short,  although  the  Scott  study 
lacks  an  adequate  substantive  basis  for 
permanent  prescription,  it  does  appear 
to  have  sufficient  merit  to  warrant 
further  comment  in  the  next  phase  of 
this  investigation  on  whether  it  should 
be  prescribed  on  a  temporary  basis. 
Temporary  prescriptions  would  allow 
further  inquiry  to  determine  whether  the 
proposed  structure  is  in  fact  reasonable, 
based  upon  actual  experience.  In  the 
comment  period  we  establish  below, 
AT&T  and  other  parties  will  have  an 
opportunity  to  examine  this  proposal 
more  closely  to  judge  whether  it  is 
generally  within  the  range  of 


reasonableness,  to  suggest  modifications 
that  may  be  needed  or  to  propose 
alternatives.  We  think  the  soimdest 
course  is  to  proceed  in  the  direction  of  a 
more  rational  and  usage  sensitive  rate 
structure,  by  evaluating  the  Scott 
proposal  or  other  alternative  for 
reasonableness  and  then  to  fine  tune 
that  structure,  in  light  of  practical 
experience. 

C.  PSV  Investment 

48.  Polyethylene  shielded  video  cables 
(PSV)  are  conductors  developed  for 
local  video  transmission.  AT&T 
included  PSV  with  telephone  pairs  in 
composite  cables  as  part  of  its  network 
of  permanent,  local  television 
distribution  facilities  in  most  major  U.S. 
cities.  Since  the  installation  of  these 
cables,  relocations  of  TV  studios  and 
transmitter  locations,  abandonment  or 
moves  of  program  source  locations  (e.g. 
Ebbets  Field  and  the  Polo  Grounds)  and 
new  technologies  such  as  mobile 
microwave  facilities  and  video 
recorders  have  substantially  reduced  the 
need  for  PSV  pairs.  In  its  February  filing, 
AT&T  stated  that  $29.7  million  of  its 
investment  in  PSV  cable  (55%  of  all  PSV 
pairs)  was  not  being  used  for  television 
transmission  service  and  had  no  current 
or  foreseeable  use  for  television 
services,  although  AT&T  was  exploring 
the  use  of  these  unneeded  facilities  for 
future  private  line  applications.  The  PSV 
pairs  cannot  be  retired  because  other 
cable  pairs  in  the  composite  cables  are 
still  in  use.  The  filed  rates  included  a 
retiuTi  for  this  investment  but  AT&T 
states  that  it  is  willing  to  remove  it  from 
the  television  category  and  assign  it  to 
all  private  line  services.  The  effect  of 
this  transfer  would  be  a  13  percent 
reduction  in  Type  7001  rates,  and  an 
increase  in  the  revenue  requirement  of 
the  remainder  of  the  Private  Line 
category  by  0.3  percent.  In  the 
Investigation  Order,  we  noted  that  this 
investment  could  arguably  be 
disallowed  as  no  longer  used  and  useful 
property  and  asked  for  further  comment. 

49.  Upon  further  examination  of  the 
nature  and  history  of  these  facilities,  we 
do  not  believe  that  disallowance  would 
be  appropriate  in  this  case.  The 
composite  cables  containing  PSV  pairs 
remain  in  use  providing  service,  llius 
the  overall  facility  is  clearly  used  and 
useful  property.  The  PSV  pairs  were 
included  in  these  cables  because  this 
was  far  more  economical  than  separate 
video-only  cables,  $.22  per  pair  foot 
compared  vnth  $.71  per  pair  foot 
according  to  one  study.  Inevitably  in  this 
sort  of  planning  decision  for  mixed-use 
facilities  trade-offs  must  be  made 
between  overall  economies  of  operation 
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and  the  possibility  that  particular  sub- 
facilities may  become  unnecessary 
because  of  changing  conditions. "  In  this 
case,  video  customers  have  benefitted 
from  the  economies  of  including  PSV 
pairs  in  composite  cables.  It  would 
appear  unfair  to  disallow  this 
investment  post  facto  as  not  used  and 
useful  when  the  PSV  pairs  themselves 
cannot  be  retired  precisely  because  the 
overall  composite  cable  remains  in 
useful  service.  Since  the  composite 
cables  themselves  remain  used  and 
userful  we  will  not  disallow  that  part  of 
the  overall  investment  allocated  to 
PSV."  At  the  same  time,  we  also  do  not 
believe  that  it  would  be  fair  to  spread 
the  responsibility  for  these  costs  to  all 
private  line  customers  as  AT&T  suggests 
in  its  alternative  proposal.  These 
facilities  were  designed  and  constructed 
solely  ta  serve  video  customers,  not  for 
other  private  line  use.  In  general,  facility 
costs  should  be  assigned  to  the  cost- 
causing  customer  and  we  see  no  reason 
to  depart  from  this  principle  here.  If 
AT&T  does  develop  other  uses  for  these 
facilities,  as  it  suggests  it  may,  then  the 
costs  can  be  reassigned  to  other  services 
to  the  extent  of  such  use.  But  no 
showing  of  that  kind  has  yet  been  made. 
Accordingly,  we  conclude  that 
unassigned  PSV  investment  should 
continue  to  be  included  in  the  Series 
7000  terrestrial  video  category  at 
present 

D.  Cost  Issues 

50.  The  Networks  raise  a  number  of 
issues  concerning  AT&Ts  costs  and 
support  information  aside  from 
unassigned  PSU  investment  These  are 
discussed  at  length  in  Appendix  C 
Some  of  the  Networks'  argximents 
appear  unfounded,  but  two  problem 
areas  should  be  mentioned  briefly. 
AT&T  uses  depreciation  reserve  ratios 
which  differ  significantly  from  those  in 
its  1979  FDC  Report  AT&T  has  not 
justified  this  discrepancy  or  the  specific 
ratios  chosen,  nor  has  it  provided 
alternative  ratios  as  it  has  done  in 
various  other  tariff  filings.  Also,  AT&T 
allocates  the  expense  categories  on  the 
basis  of  revenues,  despite  the  fact  that 


"The  Networks  and  Hughes  contend  that  PSV 
pain  were  included  in  composite  cables  without 
regard  to  future  demand  solely  because  AT&T 
perceived  this  practice  as  being  in  its  best  interest 
and  becauM  the  additional  cost  was  minimal 
However,  they  provide  no  evidence  that  ATiTs 
facility  planning  practices  were  unreasonable  or 
that  the  initial  installation  of  these  facilities  was 
unwarranted.  We  see  no  substantial  reason  to 
institute  aa  Investigation  of  such  practices. 

"We  should  point  out  in  this  regard  that  a 
carrier's  rate  base  will  normally  include  facilities 
which  are  not  being  fully  utilized  to  meet  current 
demand  but  which  are,  nonetheless  recognized  as 
"used  and  usefuL" 


the  revenues  used  to  make  such 
allocations  reflect  growth  due  to  rate 
increases.  This  methodology  tends  to 
overstate  expenses.  In  its  futvu^  filings 
AT&T  should  justify  its  depreciation 
reserve  factors  and  display  the  impact 
of  using  more  specific  reserve  factors 
related  to  television  services.  We  will 
also  direct  AT&T  to  develop  a  more 
realistic  expense  allocation  scheme  as 
discussed  in  Appendix  C 

E.  Services  for  Noncommercial 
Educational  Broadcasters 

51.  In  the  Investigation  Order,  we 
separately  questioned  AT&Ts  proposal 
to  remove  certain  tariff  offerings  for 
public  broadcasters,  noting  our 
requirement  that  free  and  reduced  rate 
services  to  public  broadcasters  under 
section  396(h)  of  the  Act  47  U.S.C. 
396(h),  be  tariffed.  Public  Broadcasting 
Service,  63  FXIC  2d  707,  722-23  (1977).  In 
its  direct  case,  AT&T  explains  that  the 
Commission  had  misconstructed  its 
proposal,  which  it  says  was  not  to 
detariff  these  services  but  to  provide 
equivalent  service  imder  its  ordinary 
commercial  tariffs  and  to  report  such 
services  quarterly  pursuant  to  47  CFR 
43.74.**  AT&T  also  states  that  it  is 
willing  to  accept  any  reasonable 
approach  concerning  reduced  rate 
service. 

52.  In  general,  the  comments  agree 
with  AT&T  that  the  Commission 
misinterpreted  AT&T's  proposal. 
However,  the  comments  do  lu^e  that 
Commission  action  is  necessary  to 
implement  the  reduced  rate  provision  in 
section  396(h).  They  suggest  that  AT&Ts 
proposals  to  charge  relevant  costs  on  a 
case-by-case  basis  is  too  vague  and 
uncertain,  and  creates  difficulties  in 
effective  long  term  planning.  Further,  it 
is  contended  that  detarifflng  would 
deprive  public  broadcasters  of  notice, 
cost  support  information,  and 
procedural  rights.  One  commenter  goes 
on  to  suggest  that  the  Commission 
amend  its  rules  to  require  one  year's 
notice  for  increases  in  reduced  rate 
services.  Several  of  the  comments  urge 
that  AT&Ts  proposal  to  maintain  the 
February  rates  to  existing  public 
broadcasting  customers  be  accepted, 
and  call  for  either  informal  meetings  or 
prescription  to  set  future  rates.  One 
suggested  approach  is  to  charge  rates 
based  on  incremental  costs,  as  in  Docket 
No.  18316.  31  FCC  2d  496  (1971)  which 
led  to  the  setting  of  rates  to  the 


'*  For  example,  AT4T  states  that  Type  7003 
service  customers  would  receive  Type  7000  Local 
Channels  which  are.  as  presently  provided, 
identical  to  Type  7003  channels  in  all  material 
respect*. 


Corporation  for  Public  Broadcasting  at 
one  third  of  the  conunercial  rates. 

53.  As  to  the  actual  rate  levels,  AT&T 
states  that  it  has  no  objection  to 
applying  a  flat  percentage  discount  to  its 
commercial  rates,  and  notes  that  this 
would  relieve  all  concerned  from  the 
burden  of  making  case-by-case  studies. 
However,  AT&T  believes  that  the 
proposed  two- thirds  discount  is  too 
great  in  view  of  the  incremental  costs, 
the  competitive  environment  and 
AT&Ts  right  to  a  fair  return  on  its 
investment  AT&T  suggests  that  a 
reasonable  discounted  rate  would  be  on 
the  order  of  75  percent  of  the 
commercial  rates. 

54.  It  appears  to  us  that  AT&Ts 
proposal  could  provide  a  reasonable 
framework  for  implementing  section 
396(h).  It  would  not  roll  back  the  June 
across-the-board  increase  of  16  percent 
nor  would  it  give  the  requested  one  year 
notice  for  increases  as  some  comments 
suggest  "However,  it  would  protect  the 
rights  of  public  broadcasters  in  the  same 
fashion  as  other  customers,  assiu^e 
uniform  treatment  at  reduced  rates,  and 
relieve  all  concerned  of  the  burden  of 
unnecessary  case-by-case  studies.  To 
this  end,  therefore,  we  direct  the 
Common  Carrier  Bureau  to  pursue  this 
matter  informally  with  AT&T  and 
interested  public  broadcasters  in  order 
to  resolve  any  further  issues  concerning 
this  approach. 

F.  Special  Construction  Charges  for 
Local  Channels 

55.  In  their  comments,  INTV  and 
Hughes  question  AT&Ts  application  of 
special-construction  charges  to  local 
channels.  They  claim  that  special 
construction  charges  for  occasional 
local  channels  are  a  significant 
expenditure,  frequently  amounting  to 
several  thousand  dollars  per 
installation.  These  charges  may  even  be 
more  than  the  standard  tariff  charges 
and  show  significant  variations  which 
INTV  terms  unaccoimtable.  Hughes  also 
argues  that  special  construction  charges 
do  not  reflect  cases  where  there  is  no 
foreseeable  alternative  use  for  a  facility, 
as  AT&T  claims,  but  are  part  of  AT&Ts 
historic  facilities  pooling  practices.  In 
support  Hughes  presents  a  list  of  its 
orders  for  fulltime  local  channels  at 
sports  stadiimis  which  indicate  wide 
variations  in  the  availability  of  full  time 
channels  and  in  the  special  construction, 
and  other  charges  which  were  imposed. 
Both  INTV  and  Hughes  urge  that  AT&T 
should  be  required  to  explain  and  offer 


>•  Such  a  Commission-imposed  requirement 
would  probably  conflict  witii  section  203(bKl)  of  the 
Act,  47  US.C  203(b)(1)  which  require*  ooly  aiattf 
day*  notice  of  tariff  change*. 
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detailed  justification  for  its  special 
construction  practices. 

56.  AT&T  replies  that  an  investigation 
of  special  construction  charges  is 
unwarranted,  because  the  charges  are 
uniformaly  applied  to  cover 
extraordinary  construction  and  removal 
costs  and,  in  any  event,  came  under 
Commission  scrutiny  in  Docket  Nos. 
11646  and  15471. 

57.  We  Rnd  Hughes'  undetailed  list  of 
charges  and  the  other  arguments 
insufficient  to  demonstrate 
unreasonableness.  For  one  thing. 
Hughes  fails  to  detail  the  costs  such 
charges  were  claimed  to  recover.  For 
this  reason,  we  are  not  convinced  that  a 
formal  inquiry  or  investigation  of  this 
issue  is  warranted.  However,  we  will 
delegate  authority  to  the  8ta£f  to  request 
further  information  from  AT&T  and 
other  parties  and  will  revisit  this  issue  if 
necessary  at  a  later  stage  in  this 
investigation. 

Conclusion  and  Implementation 

58.  The  fundamental  goal  of  this 
proceeding  has  been  to  achieve 
reasonable  rate  structures  for  IXC — SC 
service  and  for  local  channels.  For  the 
reasons  explained  above,  we  have 
concluded  that  major  elements  of  the 
nied  IXC — SC  and  local  channel  rate 
structures  are  unreasonable,  or  at  least 
not  properly  justified.  Accordingly,  we 
find  the  filed  rates  to  be  unlawful  and 
we  have  determined  not  to  allow  them 
to  go  into  effect. 

59.  At  the  same  time,  we  believe  that 
significant  progress  has  been  made.  As 
discussed.  AT&Ts  alternative  rate 
structure  for  IXCs  seems  to  provide  an 
equitable  approach  which  could  fairly 
divide  front  end  costs  from  operating 
costs  for  both  continuous  and 
occasional  users.  Also,  though  more 
comment  is  needed,  the  variation  of 
AT&Ts  filed  local  channel  rate 
structures  proposed  in  the  Scott  Study 
may  provide  adequate  revenue  while 
encouraging  our  other  policies  such  as 
efficient  use  and  avoiding  potentially 
unfair  charges. ''Alternatively,  as  we 
discuss  below,  the  Plan  B  IXC  structure 
could  also  be  adapted  for  local 
channels.  In  both  cases,  however, 
certain  issues  remain.  As  we  see  it,  the 
IXC  service  charge  apparently  includes 
some  operating  costs  properly  assigned 
to  the  hourly  charge  which  AT&T  states 
that  it  would  require  a  9  to  12  month 
study  to  quantify.  For  local  channels,  the 


Scott  study  argues  that  any  loss  of 
revenues  caused  by  basing  rates  on  total 
days  of  use  rather  than  consecutive 
days  would  be  offset  by  the  stimulation 
of  increased  demand.  AT&T  notes  that 
no  studies  are  provided  to  indicate  that 
the  Scott  alternative  would  stimulate 
demand. 

60.  In  addition,  the  proposed  use  of 
flat  hourly  rates  in  the  Plan  B  IXC 
structure  also  raises  other  issues  which 
have  not  yet  been  considered.  The 
Networks,  for  example,  criticize  the  Plan 
B  proposal  because  the  flat  hourly  rates 
do  not  reQect  the  different  costs  of  peak 
and  off-peak  use.  They  argue  that 
occasional  users  impose  peak  demands 
on  the  video  transmission  system  which 
require  AT&T  to  construct  multiple 
channels  to  serve  realtively  infrequent 
needs,  and  suggets  that  rates  should 
reflect  this  peak  use.  While  we  cernnot 
agree  with  the  Networks'  further 
contention  that  the  present  full  time/ 
part  time  rate  structure  implements  peak 
load  pricing  in  any  efficient  manner," 
our  tentative  view  is  that  there  would  be 
merit  in  pursuing  a  genuine  peak/ off- 
peak  structxire.  Indeed,  AT&T  has  also 
argued  in  the  past  that  the  capital  costs 
of  its  plant  are  principally  determined 
by  demand  for  services  during  peak 
periods  and  that  the  cost  of  peak  part- 
time  service  approaches  that  associated 
with  full-time  service. "  We  are 
sufficiently  persuaded  by  these 
arguments  to  request  comments  on 
whether  any  acceptable  Series  7000 
tariff  should  incorporate  peak-load 
pricing,  since  the  market  for  terrestrial 
television  transmission  service  appears 
to  have  pronounced  peak  and  off-peak 
periods  of  demand.  *• 


"However,  the  Scott  study  asiumes  that  the 
unaisigned  PSV  Investment  will  be  disallowed. 
Since  we  have  concluded  that  this  investment 
should  continue  to  be  included  as  an  aUo«ved  cost 
of  Series  7000  service  an  appropriate  adjustment 
would  have  to  be  nade  to  the  Scott  rates  if  adopted 
in  principle. 


"  Full  time  requires  the  customer  to  occupf 
facilities  oontinuoualy  whether  it  wants  them  or  not 
in  order  to  obtain  the  lower  rate,  through  both  peak 
and  off-peak  periods.  Part  time,  on  the  other  hand, 
imposes  the  same  rate  whether  the  use  is  peak  or 
off-peak,  neither  offering  uses  a  price  structure 
which  encourages  efficient  use  by  profiding  price 
incentives  for  off-peak  use  and  disincentives  for 
peak  use.  nor  can  the  two  offerings  taken  together 
be  considered  peak  and  off-peak. 

■■  Brief  of  AT&T,  pp.  4.  la  and  Proposed  Findings 
of  ATftT.  Pa/.  3a.  cited  in  25  F.CC  2d  at  57S.  580. 
See  also.  Docket  18128.  61  F.CC.  2d  587,  628  (1976). 
where  the  Commission  gave  guarded 
encouragement  to  the  notion  of  peak/off-peak 
pricing  of  network  services.  W,^  note  that  peak-load 
pricing  has  already  been  implemented  for  salelUta 
television  transniission  service.  For  example.  RCA 
Americom  charges  occasional  users  of  satellite 
protected  service  about  60  percent  more  during  the 
peak  period  (5:00  p-m.  to  1:59  ajn.  (EST)  dun  during 
the  ofiF-peak  period.  See.  RCA  American 
Communications,  Inc.  Tariff  F.CC  No.  1,  Domestic 
Satellite  Service,  at  9th  revised  p.  Z9. 

"Instead  of  locating  single  peak  and  off-peak 
periods,  ATAT  may  find,  for  example,  that  a 
primary  peak  exists  during  "prime  time"  and  that  a 
secondary  peak  exists  during  some  other  period  of 
the  day.  Perhaps  the  cost  of  acquiring  edvertiaing 
time  cotild  serve  as  a  guide  to  the  time,  duratton  aad 


61.  The  Commission  has  shown  a 
growing  awareness  of  the  importance  of 
improving  efficiency  and  equity  by 
looking  at  the  relationship  between 
pricing  strategies  and  peak  demand  on 
the  network.  The  most  recent  evidence 
of  this  is  the  Commission's  action 
requiring  AT&T  to  adopt  peak-load 
pricing  in  its  offering  of  Wide  Area 
Telecommimications  Service: 

There  is  considerable  economic  literature 
on  the  subject  of  peak/off-peak  and  time-of- 
day  smsitive  pricing.  According  to  one 
generally  accepted  model,  efficient  time-of/ 
day  rate  structures  should  ideally  have  off- 
peak  prices  which  recover  variable 
(operating]  costa.  and  on-peak  prices  which 
recover  both  veuiable  and  capacity  (capital) 
costs.  The  result  of  such  a  rate  structure  is 
decreased  demand  during  peak  hours  and 
increased  demand  during  off-peak  hours  so 
that  demand  is  evened  as  much  as  possible 
throughout  the  day.  Thus,  the  traffic  load  is 
leveled  across  the  entire  day,  making 
maximum  use  of  the  capacity  and  reducing 
the  need  for  unnecessary  plant  expansion. 
Even  if  peaking  still  occurs  (the  so-called 
"firm-peak"  case),  the  marginal  costs  of 
capacity  investment  are  recovered  from  the 
subscribers  who  cause  the  need  for 
constnitTtion  of  additional  capacity.  The 
result  is  that  both  efficiency  and  equity 
objectives  are  met."  (Footnotes  deleted). 

62.  In  addition,  it  can  also  be  argued 
that  customers  who  nse  service  for 
continuous  blocks  of  time  may  generate 
savings  to  the  carrier  in  the  form  of 
increased  fill  of  the  available  facitlities. 
Such  economics  could  arguably  justify 
tapered  hourly  rates  for  high  volume  of 
long  dtiration  use. 

63.  In  oar  investigation  Order  we 
questioned  the  rate  slopes  proposed  by 
AT&T,  particulariy  the  24  to  730  hour 
rate  step.  But  we  recognized  that  some 
form  of  a  tapered  or  curvilinear  rate 
structure  could  be  reascmable  if 
justified.  If  AT&T  believes  that  a 
tapered  rate  is  more  closely  related  to 
costs  than  a  flat  rate,  it  may  propose 
such  a  structure  in  the  next  phase  of  this 
prroceeding.  A  tapered  rate  structure 
should  of  course  be  justified  as 
reflecting  costs  more  accurately  than 
fiat  rates  and  the  specific  taper  should 
have  a  demonstrable  basis  in  costs. 

64.  In  order  to  resolve  these  various 
remaining  issues  we  will  request  further 
comments  on  whether  we  should,  on  an 


magnitude  of  such  peaks.  Fortunately,  the  principles 
of  peak-load  pricing  are  already  well  developed  in 
the  economic  literature.  For  example,  see  P.  O. 
Steiner.  "Peak  Loads  and  EfBciency-Pricing," 
Quarterly  Journal  ofEconomScs  at  585-610 
(November  19S7);  R.  Turvey.  "Peak-Load  Pricing. " 
Journal  of  Political  Economy  at  107-113  (January/ 
February  1968);  and  E.  Bailey,  "Peak-Load  Pricing 
under  Regulatory  Coattiaini,"  Journal  of  Political 
Economy  at  6«2-679  (July/August  1972), 

"ATS'T.  Docket  Na  80-706,  S«  PCC  Zd  US.  177 

(1980). 


interim  basis,  prescribe  the  Plan  B  IXC- 
SC  rate  structure  with  a  corrected 
Service  charge  and  to  prescribe  for  local 
channels  either  the  Scott  proposal  or  an 
alternative  proposal  developed  by  the 
staff  using  the  Plan  B  IXC  structure.  We 
will  also  request  comments  on  whether 
a  peak/off-peak  structure  would  be 
reasonable  for  hourly  IXC  and  SC 
charges  and  what  structure  would  be 
appropriate  for  this  service.  This  would 
include  delineation  of  when  peak  usage 
occurs  and  proposals  for  corresponding 
rate  differentials.  We  will  also  request 
comments  on  the  use  of  tapered  rate 
structure. 

65.  Because  further  studies  will 
probably  be  needed  to  fine  tune  these 
rates,  for  example  the  study  AT&T 
states  it  necessary  to  assign  front  end 
costs,  we  expect  that  any  prescription 
will  be  for  an  interim  period  of  one  year. 
We  would  require  AT&T  to  perform 
practical  studies  during  that  year  to  fine 
tune  the  rates  and  indicate  any 
improvements  or  alternations  which 
may  be  necessary. 

66.  AT&T  states  in  its  direct  case  that 
it  is  willing  to  substitute  the  alternative 
rates  for  those  it  has  filed.  Nothing  in 
our  disposition  of  this  case  is  intended 
to  discourage  AT&T  from  making  a  tariff 
filing  of  its  own,  if  it  desires,  which 
comports  with  the  principles  set  out  in 
this  proceeding.  As  we  have  said,  we 
think  AT&Ts  Plan  B  IXC  proposal 
represents  a  significant  advance  in  this 
proceeding.  However,  we  also  think  if 
appropriate  in  order  to  resolve  this  long- 
standing set  of  controversies  that  we 
proceed  to  consider  the  prescription  of 
IXC,  SC,  and  local  channel  rates  for  a 
limited  period.  Under  these 
circumstances,  is  appears  to  us  that  an 
orderly  way  to  proceed  will  be  to  allow 
AT&T  an  initial  opportimity  to  comment 
on  the  additional  issues  raised  in  this 
order,  and  on  the  rates  set  for  comment 
It  may  also  submit  any  alternative 
proposals  or  rate  structures  which  it 
beUeves  would  conform  to  the 
conclusion  reached  in  this  order.  Its 
comments  should,  in  particular,  give  its 
views  on  the  use  of  peak/off-peak 
hourly  rates,  and  AT&T  is  also  free  to 
propose  specific  peak/off-peak  rates. 
AT&T  is  also  requested  to  describe  how 
the  pending  consent  decree  negotiated 
between  AT&T  and  the  Justice 
Department  would  affect  the  rates  and 
terms  for  terrestrial  video  service.  We 
will  allow  opportunity  for  further 
comment  by  interested  parties  on  any 
proposals  by  AT&T  and  on  the  issues 
and  specific  rate  structures  set  for 
comment  in  this  order.  At  the  conclusion 
of  this  further  round  of  comments  we 
should  be  in  a  position  either  to  accept  a 
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voluntary  AT&T  filing  or  to  prescribe  a 
reasonable  rate  structure,  at  least  on  a 
temporary  basis. 

67.  Even  if  AT&T  does  voluntarily  file 
an  acceptable  tariff,  it  is  apparent  from 
this  proceeding  that  the  same  issues  of 
fijie  txmning  will  remain  as  in  the  case  of 
an  interim  prescription,  and  the  same 
need  for  further  studies.  For  that  reason, 
we  will  in  any  event  direct  AT&T  to  file 
a  report  within  12  to  15  months  of  the 
effective  date  of  any  revised  tariff,  or  in 
any  subsequent  tariff  filing  for  this 
service  before  that  time  (except  across- 
the-board  rate  changes  pursuant  to 
Commission  order).  This  report  shall 
contain  an  analysis  of  the  effects  of  the 
revised  tariffs,  with  an  explanation  and 
justification  of  any  ch^nge8  AT&T 
proposes,  and  such  other  information 
and  material  as  the  staff  may  require  in 
order  finally  to  resolve  these  issues  and 
achieve  a  justified  and  reasonable  rate 
structure. 

68.  Before  describing  the  proposed 
interim  prescription,  we  should  explain 
why  we  have  not  chosen  to  adopt  the 
one  major  alternative  proposal  before 
us,  Le.,  the  Networks'  suggestion  that 
the  Commission  proceed  to  a  full 
evidentiary  hearing.  Basically,  the 
Networks  contend  that  AT&T  uses 
separate  and  distinct  facilities  for  full 
time  and  part  time  needs,  and  that  this 
operational  distinction  should  be 
reflected  in  the  tariff  structure.  They 
assert  that  the  Commission  should 
undertake  a  "zero-based"  review  of  this 
entire  matter  and  require  AT&T  to 
provide  a  cost  revenue  analysis  of  the 
television  market  reflecting  a  full  time/ 
part  time  structure.  Their  contention  is 
that  such  a  cost  inquiry  would  support 
substantially  different  part  time  and  full 
time  rates. 

69.  In  our  view,  the  proposal  by  the 
Networks  would  be  certain  to  produce 
extensive,  elaborate,  and  time- 
consuming  proceeding  which  would 
inevitably  delay  resolution  of  these 
issues  for  several  more  years  at  least.  •• 


•'The  Networks  suggest  that  AT&T  could  provide 
operational  and  cost  data  to  precisely  identi^r  all 
the  facilities  used  to  provide  commercial  television 
service,  the  actual  costs  associated  with  particular 
facilities,  and  the  particular  costs  associated  with 
facilities  for  full  time  and  part  time  use.  This 
analysis  would  certainly  require  a  long  time  to 
complete.  For  example,  AT4T  in  this  proceeding 
claims  it  does  not  even  know  how  many  local 
channels  it  provides,  let  alone  their  actual  costs,  but 
can  only  estimate  them  based  on  overall  investment 
accounts.  Any  formal  bearing  to  consider  such  a 
study,  with  opportunity  for  presenting  and 
challenging  oral  testimony  by  all  interested  parties, 
would  necessarily  be  lengthy  and  extremely 
expensive,  and  might  well  be  obsolete  by  the  time  it 
were  finished. 


We  have  already  undertaken  one 
hearing  on  this  issue,  several  reviews  of 
tariffs  filings,  and  the  present 
investigation.  In  each  we  have  placed 
the  burden  on  AT&T  of  justifying  the  full 
time/part  time  rate  structure.  Despite 
numerous  opportunities,  AT&T  has 
never  filed  adequate  cost  support 
justifying  the  extreme  rate  differences 
between  the  two  offerings.  Although  the 
Networks  insist  that  AT&T  could  and 
would  supply  such  justification  in  a 
further  proceeding.**  it  is  difficult  to 
believe  that  a  further  lengthy  effort  to 
develop  such  information  has  any 
likelihood  of  success  or  of  being  worth 
what  it  would  cost  in  time  and  money. 
70.  Moreover,  we  think  it  is  far  more 
likely  that  a  reasonable,  justified  rate 
structure  which  is  fair  to  all  customers 
can  be  achieved  by  developing  AT&Ts 
proposed  Plan  B IXC-SC  rate  structure 
than  by  making  further  efforts  to  seek 
justification  for  full  time/part  time. 
TTiroughout  the  various  proceedings  on 
video  transmission  service,  our  primary 
concern  has  been  to  assure  that  the 
rates  and  rate  structxire  would  be  cost- 
based  and  efficient  We  have  also  been 
aware  that  AT&T  may  have  a 
substantial  incentive  to  favor  hi^ 
volume  users  such  as  the  Networics  with 
low  rates  to  deter  competition  from 
microwave  and  satellite  carriers.  In  the 
mid-1970's,  for  example.  AT&T 
specifically  defended  a  proposed  rate 
reduction  for  full  time  service  and  rate 
increase  for  part  time  as  necessary  to 
fight  off  potential  competition  from 
microwave  carriers.  Within  this  context, 
we  have  on  each  occasion  carefully 
scrutinized  AT&Ts  various  proposals 
for  full  time  services  with  far  lower  per 
unit  rates  and  requirements  such  as 
minimtmi  service  terms  or  special 
construction  obligations.  These  rate 
offerings  have  prompted  significant 
concern  that  their  effect  is  to  segment 
the  video  market  or  to  choose  a 
particular  set  of  favored  customers  for 
preferential  rates.  In  the  absence  of  cost 
information  justifying  the  disparate 
rates,  we  have  found  AT&T's  proposals 
to  be  unlawful,  ff  we  were  to  pursue  the 
suggestion  of  the  Networks  and  seek 
justification  for  a  full  time/part  tune 
structure,  it  would  be  tantamount  to 
ignoring  our  conclusion  that  the  services 
are  like,  and  starting  with  the 
proposition  that  full  time/part  time  are 
separate  markets  which  must  be  priced 
out  separately,  which  is  not  the  case. 
We  would  then  face  continuing 
problems  of  market  segmentation. 


"  AT*T  itself  opposes  a  further  hearing, 
contending  that  the  Commission  has  before  it  i 
abundantly  complete  record. 
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Facilities  and  rate  structures  might,  for 
example,  be  designed  to  provide  lower 
rates  for  selected  customers.  We  also 
fear  that  the  full  time/part  time  structure 
would  be  less  usage  sensitive  and  less 
flexible  than  a  rate  structure  which 
reflects  costs  more  directly.  It  would 
thus  be  relatively  inefficient  in  allowing 
customers  to  obtain  the  specific  service 
they  wish  at  a  rate  ivfaich  reflects  the 
cost  of  that  service. 

71.  Under  the  circumstances,  we  think 
it  will  be  a  more  profitable  use  of  our 
resources  to  develop  and  fine  time 
AT&Ts  Plan  B  for  IXC  and  SC  service 
rather  than  to  institute  a  full  rate 
investigation  to  defend  full  time/part 
time  rates  as  urged  by  the  Networks.  If 
costs  are  properly  assigned  to  the  up- 
front service  charge  and  the  hourly 
charge,  the  rates  for  all  users  shodd 
reasonably  reflect  costs.  Continuous  use 
would  be  less  expensive  per  unit 
because  the  one-time  service  charge 
would  be  spread  over  more  hours  of  use. 
Peak/off-peak  rates,  if  adopted,  would 
further  implement  cost  savings  {ustified 
by  continuous  use.  At  the  same  time, 
elimination  of  the  arbitrary  full  time/ 
part  time  division  should  mean  that 
customers  can  choose  service  to  suit 
their  needs  more  precisely  and  to 
aggregate  their  needs  through  brokers  or 
resellers  to  achieve  further  efficiencies. 
In  our  view,  this  structure  has  significant 
advantages  over  die  full  time/part  time 
structure  for  this  service  as  provided  to 
this  market  and  should  be  relatively 
simple  to.implemect  on  an  interim  basis. 
subject  to  any  needed  modifications 
which  practical  experience  and  further 
studies  may  dictate. 

Proposed  Interim  PresciipUon 

72.  We  are  setting  the  following 
proposed  rates  and  rate  structures  for 
conmients  in  order  both  to  achieve  more 
reasonable  rates  in  the  short  run  and  to 
make  the  first  steps  toward  an  eventual, 
permanent  rate  structure.  Since  we 
already  have  considered  and  tentatively 
resolved  many  of  the  IXC  and  SC  policy 
issues,  our  primary  concern  in  this  stage 
of  the  proceeding  will  be  to  ensure  that 
the  interim  rates  as  actually  applied  to 
customers  will  be  reasonable. 

IXC  and  SC  Rates 

73.  As  we  discussed  above,  we  find 
the  Plan  B  IXC  rate  structure  generally 
reasonable.  However,  it  seems  clear  that 
a  portion  of  the  costs  included  in  the 
development  of  the  up-front  service 
charge  should  be  more  properly 
allocated  to  the  hourly  IXC  and  SC 
rates.  AT&T  readily  admits  this 
(Response,  p.  9}  and  projects  that  a  9  to 
12  month  study  is  required  to  quantify 
the  separation  of  these  costs  between 


the  one-time  and  recurring  rate 
elements.  It  is  also  possible  that  the 
proposed  service  charge  of  $461  might 
create  a  barrier  to  the  use  of  occasional 
video  service  for  some  users.  Moreover, 
if  the  service  charge  is  too  high,  it  will 
discourage  any  use  at  all;  if  too  low, 
usage  of  IXC,  SC,  and  local  channel 
services  is  likely  to  be  encouraged, 
which  would  to  some  extent  offset  any 
revenue  loss. 

74.  With  this  in  mind  we  have 
developed  an  interim  service  charge 
based  on  the  data  presented  in  AT&T's 
direct  case.**  For  this  pupoae  we  have 
assumed  that  SO  percent  of  the  costs 
AT&T  has  allocated  to  the  service 
charge  rate  element  should  have  been 
allocated  to  the  IXC  and  SC  rate 
elements.  Although  we  do  not  know 
with  any  degree  of  certainty  whether  50 
percent  is  too  hi^  or  too  low  an 
allocation  of  front  end  cost  we  do  know 
it  is  in  the  right  direction  as  compared  to 
the  AT&T  proposal.  Even  if  $230  should 
represent  somewhat  less  than  total  front 
end  costs,  there  woold  be  no  harm  to  ttie 
carrier,  as  it  will  still  recover  its  revenue 
requirements.  He  rate  we  have 
developed  would  apply  until  AT&T 
submits  tariff  revisions  reflecting  the 
appropriate  costs  associated  witii  the 
service  charge  and  ad)U8ted  rates.  Until 
we  have  the  benefit  of  actual  studies 
and  experiences,  our  estimates  should 
be  reasonable  on  an  interim  basis. 

75.  Since  AT&T  is  entitied  to  recover 
its  total  cost  of  providing  television 
service,  adjustments  must  be  made  to 
other  rate  elements  to  recover  the 
revenues  lost  due  to  the  lower  interim 
service  charge.  We  have  followed 
AT&Ts  methodology  to  develop  these 
rates  as  can  be  seen  in  Appendiix  A.  The 
result  is  an  increase  in  the  SC  rate  from 
$1.94/lir  to  $2.60/hr  and  in  the  KC  rate 
from  $.14  to  $.15  per  channel  mile  hour. 
Thus,  the  overall  proposed  IXC  and  SC 
rate  structure  is  as  8bo%vn  in  Table  5: 

Tabl£  5.— Staff  Proposal:  Interim  IXC  and 
SC  Rates 


Sonic*  Ch«9K  tMr  IXC  lliXiortit,  tnOM 

IXC  ipv  mi/hO.  (0.15 
SC  (par  hour).  12.60 


Note.— The  tiovly  r«M  H  •ubted  to  modWcaBon 
pe*/a«»^Mfc  alMotur*  Is  lound  to  b*  liuifUlu. 
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Local  Channel  Rates 

76.  As  we  explained  above,  the 
variation  on  AT&Ts  Plan  A  local 
channel  rates  proposed  in  the  Scott 
study  would  appear  on  balance  to  be 
superior  to  other  suggested  alternatives. 
For  that  reason,  we  will  set  it  for 
comment  as  a  possible  basis  for  interim 

**  Se«  Appendix  A  for  calculation*. 


prescription.  However,  we  also  believe 
that  the  two  part  IXC  rate  structure 
might  be  an  appropriate  model  for  the    • 
local  channel  rate  structure.  As  in  the 
case  of  IXCs,  local  channels  are 
provided  both  on  a  relatively  continuous 
basis  and  for  occasi<mal  use.  Those 
chaimels  also  have  associated  front  end 
costs  which  are  essentially  independent 
of  the  operating  costs.  Thus,  a  local 
channel  rate  structure  with  a  fixed 
service  charge  reflecting  front-end  costs 
and  a  flat  daily  rate  might  well  provide 
a  non-discriminatory  rate  structure 
which  fairly  assign  costs  to  the  cost- 
causing  customer.  Moreover,  to  the 
extent  this  structure  is  consistent  with 
the  IXC  and  SC  rates,  it  would  satisfy  an 
important  objective  of  sound 
ratemaking.  La  this  case  consistency 
might  be  particularly  important  because 
local  channels  are  likely  to  be  less 
subject  to  competition  from  sateUite 
carriers,  and  AT&T  may  well  have  an 
incentive  to  cross-subsidize  IXC  rates 
bom  local  channel  revenues.  Consistent 
local  channel  and  IXC  rates  structures 
should  be  easier  to  monitor  to  assure 
that  rates  for  both  are  fair.  Since  local 
channel  are  provided  on  a  per  day  basis, 
we  do  not  need  to  consider  peak/off- 
peak  rates  for  these  dianoels. 

77.  With  this  in  mind  the  staff  has 
developed  an  Interim  local  channel  rate 
structure  reflecting  the  allocation  of 
various  costs  to  the  local  diannel 
service  charge  in  the  same  manner  as 
the  proposed  interim  IXC  rates.** The 
cost  accounts  for  loc«d  channels  are 
essentially  identical  to  those  for  IXCs. 
so  the  same  methodology  has  been  used 
to  derive  suggested  service  charge  and 
daily  rates  as  in  the  case  of  IXCs.  Thus, 
50  percent  of  the  costs  associated  with 
revenue  accounting,  sales,  commercial, 
and  exchange  testing  have  been 
allocated  to  the  local  channel  service 
charge.  The  remaining  50  percent  of 
these  costs  have  been  assigned  to  the 
per  day  rate.  This  methodology  would 
produce  a  service  charge  of  $197  per 
occurrence  and  a  $95  rate  for  each  day 
of  use.  As  stated  with  respect  to  the 
interim  IXC  rates,  if  this  rate  structure  is 
adopted  on  an  interim  basis,  we  would 
expect  AT&T  to  conduct  studies  to 
gather  the  information  needed  to 
appropriately  allocate  costs  between  the 
two  local  channel  rate  elements.  The 
interim  local  channel  rates  do  not 
disaggregate  the  various  types  of  local 
channels.  As  discussed  above,  the 
proposed  disaggregation  lacks  adequate 
justification  and  could  be  expected  to 
cause  malor  disruptions  among  users. 
Until  AT&T  has  completed  ito  cost 
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studies  we  see  no  benefit  to  be  gained 
by  implementing  disaggregated  local 
channel  rates. 

78.  We  note  that  this  local  channel 
rate  structure  would  result  in  different 
and  generally  lower  rates  for  occasional 
local  channel  service  than  either  the 
existing  rate  structure  or  any  of  the 
proposed  alternatives.  For  example,  the 
present  rate  for  a  single  day  of  local 
channel  service  is  $610  per  day.  Under 
AT&Ts  Plan  A  and  the  Scott  study,  the 
rate  for  a  single  day  would  be  $582. 
Under  AT&Ts  Plan  B,  the  rate  would  be 
either  $1,288  or  $2,673.  Using  the  staffs 
rate  studies,  the  first  day  rate  would  be 
$283.  By  contrast,  full  time  local  channel 
rates  would  be  higher: 

Table  6. — Full  Time  Local  Channel  Rates: 
A  Comparison  of  Alternative  Rate 
Structures 

Existing  rates,  t1.2l9  per  montti 
Plan  A  and  Scott  study,  2.340  per  month. 
Plan  B  (Hxed  in  place  taality).  1 ,292  per  month 
Stan  proposal  tate.  3.047  per  month. 


H 


On  the  other  hand,  this  structure 
would  provide  approximately  the  same 
revenues  as  the  Plan  A  or  Plan  B  rates, 
and  would  impose  generally  higher  rates 
for  occasional  use  of  several  days  or 
more.  We  expect  the  comments  to 
provide  further  information  on  the 
relative  merits  and  demerits  of  these 
rate  structures. 

79.  Our  basic  reason  for  suggesting 
this  rate  structure,  aside  from  rate 
consistency,  is  that  it  should  in  principle 
reflect  and  assign  costs  in  a  fair  and 
equitable  fashion,  based  upon  an  explict 
methodology.  If  this  methodology  is 
reasonable,  the  specific  rates  should  be 
fair  as  an  interim  matter,  and  can  be 
adjusted  based  on  further  studies  and 
operating  experience.  We  wish  to  repeat 
that  we  do  not  intend  to  favor  any 
customer  group  but  rather  to  assign 
rates  so  far  as  possible  based  on  costs. 
We  will  expect  the  comments  to  address 
the  basic  issues  of  whether  this 
structure  would  in  fact  reflect  costs  in  a 
reasonable  fashion,  so  that  it  would  be 
appropriate  for  interim  prescription. 
Naturally,  we  will  also  expect  the 
comments  to  sjwcify  reasons  why  this 
structure  is  superior  or  inferior  to  other 
alternatives  including  the  Scott  proposal 
which  is  also  set  for  comment  As  in  the 
case  of  IXC  rates,  any  interim  local 
channel  structure  which  we  might 
prescribe  would  be  subject  to  revisions 
and  adjustments  based  on  further 
studies  and  operating  experience  after 
one  year. 

Competition 

80.  We  also  will  request  comment  on 
the  extent  to  which  increased 


opportunities  for  competition — both 
facilities  based  and  resale — might 
reduce  the  need  for  continued 
Commission  regulation  of  the  rate 
structure.*'  Recent  evidence  suggests 
that  the  intercity  television  transmission 
market  enjoys  substantial  competition. 
For  example,  figures  show  that  the  Bell 
System's  share  of  the  intercity 
transmission  market  fell  from  65  percent 
in  1979  to  60  percent  in  1980.  •• 
Moreover,  these  numbers  overstate 
Bell's  market  share  because  private 
carriage  and  some  use  of  satellite 
transmission  are  excluded.  Recent 
Commission  actions  in  authorizing  new 
Domestic  Satellite  systems  in  both  the 
4/6  and  11/12  GHz  bands,-^  the 
continuing  reduction  in  the  costs  of 
satellite  terminals,  the  recent  practice  of 
television  stations  to  acquire  satellite 
terminals,  and  recent  developments  in 
the  use  of  portable  satellite  uplinks 
should  also  increase  the  ability  of 
satiilite  carriers  to  provide  competitive 
pressure.  These  additional  transponders 
will  be  available  to  provide  both  full 
time  and  occasional  services.  Resale 
may  also  impose  a  significant  restraint 
upon  discrimination  against  occasional 
users. 

81.  In  the  local  channel  market  there 
is,  at  present  less  evidence  of  facilities- 
based  competition.  Here  again, 
however,  technical  and  regulatory 
developments  point  the  way  to 
increased  competition.  Recent  years 
have  seen  a  major  increase  in  Uie  use 
and  sophistication  of  private  microwave 
equipment  by  local  television  stations. 
This  Electronic  News  Gathering  (ENG) 
equipment  is  frequently  used  to 
transport  video  signals  in  metropoUtan 
areas  on  an  "occasional"  basis.  The  use 
of  ENG-like  microwave  could  provide 
competitive  pressure  on  ATftT  local 
channel  rates.*"  The  increased 
availability  of  cable  television  may  also 
provide  competitive  pressure  since  cable 
is  a  potential  competitor  to  the  phone 
system  for  local  channels.  In  addition, 
portable  up-link  earth  stations  for 


•'Given  the  dominance  AT»T  currently 
possesses  in  the  MTS/WATS  markets  we  continue 
to  be  concerned  about  the  possibility  that  MTS/ 
WATS  rate  payers  may  be  subsidizing  AT&Ta 
Series  7000  customers.  However,  this  is  not 
presently  at  issue  in  this  proceeding.  The  question 
at  hand  is  the  appropriateness  of  cost  allocations 
within  the  Series  7000  service. 

"Data  compiled  by  Commission  staC  submitted 
to  the  House  Subcommittee  on  Telecommunications: 
Consumer  Protection,  and  Finance  by  letter  dated 
July  7, 1861. 

»'  See  Orbit  Deployment  Plan,  84  FCC  2d  584 
(1981). 

"While  not  all  cutrent  uae  of  ENG  microwave 
may  provide  adequate  quality,  more  conservative 
operating  practices  and/or  minor  equipment 
modiflcations  should  provide  a  high  quality 
transmission  service. 


satellite  compete  with  terrestrial 
interexchange  service  and  do  not 
require  local  channels. 

82.  We  request  comments  on  the 
entire  subject  of  the  competitiveness  of 
the  television  transmission  maricet  and 
the  adequacy  of  competitive  pressiu-es 
to  alleviate  the  need  for  continued, 
detailed  regulation  of  the  terms  and 
conditions  of  the  service  now  and  in  the 
future.  We  are  particularly  interested  in 
specific  discussion  of  whether  any  of  the 
terms  and  conditions  of  the  alternative 
AT&T  tariff  and  rate  structures  inhibit 
the  ability  of  resellers  to  reduce 
discrimination  against  occasional  users. 

Ordering  Clauses 

83.  Accordingly,  it  is  ordered, 
pursuant  to  sections  4(i),  4(j),  and  204(a) 
of  the  Communications  Act,  47  U.S.C. 
4(i],  (j),  204(a),  that  the  tariff  material 
submitted  under  Transmittal  No.  13663 
is  found  unlawful. 

84.  It  is  further  ordered,  that  §§  61.58 
and  61.59  of  the  Commission's  rules,  47 
CFR  61.58  and  61.59,  are  waived  for  the 
purpose  of  allowing  AT&T  to  make  tariff 
changes  necessary  to  continue  the 
currently  effective  rates  and  regulations. 

85.  It  is  further  ordered,  that  the  rates 
described  in  paras.  44-47  and  72-79  of 
this  order  shall  be  set  for  public 
comment  as  to  whether  it  wotJd  be  just 
and  reasonable  to  prescribe  them  for  an 
interim,  one  year  period. 

86.  It  is  further  ordered,  that  AT&T 
shall  submit  its  comments  within  45 
days  of  the  release  of  this  order. 
Comments  shall  be  filed  by  interested 
parties  within  30  days  thereafter  and 
AT&Ts  reply  within  a  further  15  days. 

87.  It  is  further  ordered,  that  in 
reaching  its  decision  the  Commission 
may  take  into  consideration  information 
and  ideas  not  contained  in  the 
comments,  provided  that  such 
information  or  a  writing  indicating  the 
nature  and  source  of  such  information  is 
placed  in  the  public  file,  and  provided 
that  the  fact  of  the  Commission's 
reliance  on  such  information  is  noted  in 
the  Report  and  Order. 

88.  It  is  further  ordered,  that  this 
action  is  effective  immediately. 

89.  It  is  further  ordered,  that  the 
Secretary  shall  cause  this  Order  to  be 
published  in  the  Federal  Register. 

90.  This  order  is  exempt  from  the 
provision  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.  It  involves  a 
rule  applicable  to  a  particular  rates  and 
to  practice  relating  to  such  rates  within 
the  meaning  of  the  exemption  contained 
in  5  U.S.C.  801(2). 
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Federal  Communications  Commission. 

William  J.  Tricarico, 

Secretary. 

Appendix  A 

Staff  Proposal.  AT&T  Series  7000  Serv- 
ice, Calculation  of  IrfTERiM  Service 
Charge,  IXC  Rate  ano  SC  Rate,'  1982 
Rate  Levels 


Servtee  Charge 

1.  IXC  portion  (50%  o«  Une  4,V  B-25)» $917,871 

2.  SC  portion  (50%  of  Une  S,  p.  &-25) 82.796.084 

3.  Total  expense*  (L1-»-L3) S3.713.9S5 

4.  QuanWy  (Line  11.  p.  B-25) 16,121 

5.  Interim  Service  oirge  (L3/L4) $230 

IXC  Rate 

1.  Annual  Costs  (U1.  p.  B-26) $49,541,894 


2.  Experise  assodatad  «nth  svc.  chg.  (LI 
under  svc  ctig.) _ „ $917.871 

3.  Net  annual  costs  (or  IXC  (LI  -L2) $48,624,023 


4.  Marvel  quantity— 1982  channel  mie  houra 

(L4,  p.  B-26) - 332.453.340 

6.  Interim  IXC  rate  per  CMH  (L3/L4) $0.15 

SCRate 

1.  Annual  coala  (LIO.  p,  B-27) $13,851,785 

2.  Ejqiense  aaaociated  wWi  svc  tihq.   (L2  ' 

under  svc.  chg.) $2,796,084 


a  Net  annual  costs  lor  SC  (LI -L2) .. 


$11,055,701 


4.  Mafdal  quan«it^-18e2  SC  houn  (L13.  p. 

B-26) 

5.  Interim  SC  rale  par  how  (L3/L4) 


4,258.452 
$2.80 


■PSV  pair  Investment  assigned  lo  Series  7000  Service. 
•Source  documents  refer  to  AttacNnent  B  tit  ATArs 
Direct  Case. 


Appendix  B 

Staff  Proposal  aTaT  Series  7000  Serv- 
ice, Development  of  Interim  Local  Chan- 
nel Rates  '  1982  Rate  Levels 


Annual  Costs 

1.  Fun  Time  Faed  (Une  1.  p.  B-59) «... 

2.  Part  Time  Fixed  (Une  4,  p.  B-59) '_ 

3.  MaOUe  (Une  7.  p.  B-59) 


4.TaW„ 


Frorvt-end  Costs 

5.  Rev.  Acct  (Une  69.  p.  B-33)  • 

6.  SaM  (Lines  65.  66.  p.  8-33)  » 

7.  CkDmmercial  (Une  72.  p.  B-34)  • _ 

8.  Exdwnge  Testing  (Une  3,  p.  1-161,VoL  4 
Book  1)  • 

».  Tow „.^ 


$10,994,087 

$1,360,073 

$13.180.800 

$25,534,960 


$20,859 
$223,258 
$211,374 

$1,169.859 

$1,625.350 

$812,675 


10.  Allocation  to  service  charge  (50%  xL  9). 

11.  NumtMT  ol  occunences  (Lin*  1  p.  3-20, 
Vol.  2)  > 4.134 

12.  Channel  day*  (p.  3-14.  Vol.  1)  3 261.504 

13.  Interim  service  charge  (L  10/L  11) _  d$197 

14.  Interim  daily  charge  (L  4-L  10)/L  12) _  $95 

'  PSV  pair  investment  assignment  to  Series  7000  Service. 
'Soure*  documerits  reler  to  Attachmerit  B  o«  AT4r» 
QrectCase. 
•From  Febniary  13.  1961  filing 

Appendix  C— Cost  Issues  Raised  by  the 
Networks 

1.  Audio/Video  Investment 

91.  The  Networks  claim  that  AT&T  has 
overstated  the  investment  associated  with 
the  7001  interexchange  (IX)  rate  element  by  a 
total  of  $8.5  million  which  is  comprised  of 


$6.4  million  of  central  office  equipment 
(COE-57C)  and  $2.1  million  of  outside  plant 
(OSP).  The  Networks  state  that  these  costs 
for  circuit  equipment  and  line  haul  are  for  an 
audio  component  of  television  service  which 
is  no  longer  required  due  to  technological 
changes  in  the  facilities  used  to  provide 
television  service.  Thus,  it  is  alleged  by  the 
Networks  that  the  $8.5  million  should  be 
removed  fix)m  the  rate  base.  The  Networks 
rely  on  various  AT&T  materials  to  support 
their  contention  that  although  AT&T  has  in 
the  past  requested  permission  to  remove  the 
audio/video  investment  &x>m  its  rate  base,  it 
has  failed  to  do  so  herein. 

92.  Our  review  of  AT&T's  workpapers 
relating  to  this  matter  indicates  that  an 
insignificant  amount  of  audio/video 
investment  is  included  in  the  figures  cited  by 
the  Networks.  The  following  table  depicts  the 
investment  date  as  set  forth  in  AT&Ts 
support  material.** 


Outside 
plant 

COe-67C 

Broadband  facJMiea 

Audio/ video _.. 

$2,135^57 
8.447 

$6,358,734 
17012 

Total  (as  t/notm  t>y 
networtu) - 

2.143,704 

6,375.746 

As  can  be  seen  less  than  0.5  percent  of  the 
investment  is  audio/video  related  with 
essentially  all  the  investment  being 
associated  with  broadband  facilities  used  to 
provide  television  service.  In  any  event,  the 
Commission  has  already  stated  tht  these 
investments  are  to  remain  in  the  television 
rate  base  until  such  plant  can  be  used  for 
other  services." 

2.  Depreciation  Reserve  Ratios 

93.  The  Networks  next  claim  that  the 
depredation  reserve  ratio  for  67C  radio 
equipment  is  too  low  thereby  overstating  the 
television  services  rate  base  (Reply  Case, 
App  B  p2).  They  believe  the  ratio  for  this 
equipment  should  be  double  the  .2959  shown 
in  the  support  material.  The  Networks 
buttress  their  argument  by  pointing  out  that 
the  equipment  used  provides  non-growth 
services  and  is  several  decades  old.  They 
also  allege  that  the  data  for  television 
services  shown  in  prior  central  submission 
indicates  reserve  ratios  exceeding  .45. 

94.  AT&T  responds  by  stating  that  the 
reserve  ratios  used  for  televisions  service  are 
based  on  overall  private  line  services 
averages,  which  is  consistent  with  the 
January  6, 1981  Report  and  Order  in  the  Cost 
Manual  proceeding.  Docket  No.  79-245." 

95.  Our  analysis  indicates  that  AT&T  has 
indeed  used  broad  average  reserve  ratios  to 
compute  depreciation  reserves  for  television 
services.  However,  the  January  cost  manual 
order  is  silent  as  to  how  AT&T  is  to  allocate 
costs,  including  reserves,  to  the  individual 
private  line  services.  In  fact,  and  as  a 
consequence  of  this  scenario  with  respect  to 


*  February  13, 1981  tariff  Bling,  Vol.  4,  Book  1. 
Page  1-6  for  Broadband  facilities  and  page  1-11  for 
Audio/Video. 

""Memorandum  Opinion  and  Oder,  Transmittal 
No.  12293.  67  F.C.C.  at  1184-1187. 

"84F.CC.2d384(1981). 


the  costs  of  individual  private  line  services, 
AT&T  has  been  making  tariff  filings  for  well 
over  a  year  using  different  sets  of  cost  factors 
in  the  presentation  of  cost  support  data.  At 
various  times,  AT&T  has  provided  data 
utilizing  both  average  factors  and  specific 
factors  related  to  a  particular  service  or  item 
of  equipment.  For  example,  in  AT&T's 
support  material  accompanying  its  CCSA 
Access  Line  Filing  of  August  15. 1980 
(Transmittal  No.  13533]  reserve  ratios  were 
computed  for  various  plant  items  used  to 
provide  the  service  based  on  data  contained 
in  the  1979  Central  Submission."  Overall 
private  line  ratios  were  not  used,  but  rather 
specific  ratios  computed  from  CCSA  data. 
The  same  basic  data  source  also  contains 
data  to  compute  reserve  ratios  for  television 
service."  A  comparison  of  the  results  of 
computing  depreciation  reserve  ratios  from 
the  1979  FDC  Report  and  those  shown  in 
AT&Ts  support  data  herein  **  follows: 

Depreoation  Reserve 


IntereKCttange  Plertt 

Outside  plant 

COE-arcuil  [57C1 . 

COE -radio  t67C] 

Buildings 

Exct«ang*  plant 

Outside  plant 

COE.. 

Station  equlpinent 

Buildings „.. 


1979 
FDC 


0.3104 

0.1482 

0.4879 

■0.2317 

0.2559 

0.5457 

0.2775 

■0.2317 


fiHfiQ 


0.2021 
0.2560 
0.2959 
01879 

0.1371 
0.2166 
0.2966 
0.1582 


■  Figires  not  distinguished  m  the  FDC  Report. 

96.  As  can  be  seen  from  the  above  there  are 
substantial  differences  between  the  two  sets 
of  data.  Although  we  do  not  know  the  impact 
of  one  set  of  figures  versus  the  other,  it 
certainly  appears  that  AT&Ts  choice  results 
in  a  greater  rate  base,  and,  thus  higher  rate 
levels.  This  apparent  ability  to  pick  and 
choose  costing  methods,  depending  on 
preconceived  results,  cannot  be  sanctioned 
by  this  Commission.  Thus,  we  virill  require 
AT&T  to  justify  jts  choice  of  factors,  explain 
why  it  has  not  provided  alternatives  as  in 
various  other  tariff  filings,  and  provide  the 
record  with  the  impact  of  using  more  specific 
reserve  factors  *•  related  to  the  television 
services. 

3.  Station  Connection  Cost  Reductions 

97.  The  Networks  allege  that  AT&Ts 
failure  to  discuss  the  impact  of  its  station 
connection  reduction  program  and  any 
resulting  cost  savings  is  grounds  for  finding 
the  proposed  rates  unlawful.  Reply  Case, 
App.  B,  page  4.  To  substantiate  their 
contention  the  Networks  compare  station 
connection  investments  as  derived  from 
AT&Ts  various  Central  Submissions  and  a 
1977  forecast  with  the  figure  presented  in 
AT&Ts  direct  case  here.  AT&T  agrees  that 
the  operational  efficiencies  were 


"See  Section  5,  page  2-18  of  support  material. 

"1979  Annual  FDC  Report  June  30, 1980,  Vol.  3 
Primary  Data,  p.  B-21. 

*<Feb.  13. 1981  tariff  flling.  Vol.  4,  Book  1,  pages  1- 
14. 

"Accounts  171. 172. 175.  and  176. 
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implemented  in  1978  and  thus  the  station 
connection  investment  reflects  the  reduction 
program.  The  higher  than  originally  projected 
investment  for  station  connections  is  due  to 
implementation  of  the  January  1981  cost 
manual,  AT&T  maintains.  Our  review  of 
ATiTs'  support  material  in  this  proceeding  ** 
reveals  that  the  station  connection 
investment  alluded  to  by  the  Networks  is 
based  mainly  on  direct  assignment  and 
separations  costs  as  called  for  in  the  January 
cost  manual.  The  investment  presented  in 
prior  central  submissions  were  derived  on  a 
different  basis  and  thus,  a  strict  comparison 
of  the  two  sets  of  investments  is  not  possible 
for  the  purpose  of  determining  the 
reasonableness  of  a  particular  amount.  We 
do  not  find  the  Network's  arguments  on  this 
issue  persuasive  and,  therefore,  we  will  reject 
them. 

4.  Expense  Allocations 

98.  The  Networks  claim,  generally,  that 
AT&T  does  not  explain  how  expenses  are 
assigned  to  and  within  the  television  service 
other  than  to  refer  to  the  principles 
enunciated  in  the  Interim  Cost  Allocation 
Manual  (ICAM)  (Reply  Case,  App.  B..  p.  6). 
More  specifically  it  is  alleged  that  both  sales 
and  commercial  expenses  are  improperly 
allocated  because  revenues  are  used  as  the 
allocation  base.  The  Networics  suggest  using 
expense  to  investment  ratios  for  the 
allocation  of  these  costs  related  to  the  IXC 
rate  element.  For  the  station  connection  rate 
element  the  Networks  suggest  using  a  labor 
related  measure  as  the  allocator.  The 
Networks  also  compare  television  operating 
expenses,  taken  from  ATftT's  1978  and  1979 
Central  Submissions,  with  data  presented  in 
the  instant  filing.  The  comparison  shows  an 
18.2  percent  growth  in  operating  expenses 
from  1978  to  1979  and  a  20.0  peroent  growth 
frtjm  1979  to  1981.  The  Networks  contend  that 
the  large  increase  projected  in  1981  relative 
to  prior  years  has  not  been  supported  by 
AT&T  and  are  grossly  excessive.  Thus  they 
call  for  rejection  of  the  proposed  rates. 

99.  AT&T  again  responds  by  claiming  that 
it  has  followed  the  ICAM  procedures  to 
allocate  costs  to  television  service.  These 
procedures  comprehend  the  direct 
assignment  of  certain  expenses  related  to 
television  service  while  prior  Centaral 
Submissions  used  mora  averaging  techniques 
to  develop  allocations.  AT&T  further  states 
that  the  projected  year-to-year  growth  in 
commercial  and  sales  expenses  as  filed  is 
nominal. 

100.  Our  analysis  of  the  support  materials 
filed  by  AT&T  indicates  that  the  methodology 
and  factors  used  to  develop  expenses  are 
sufficienUy  explained  to  allow  for  a 
reasonable  review  by  interested  parties. 
However,  we  are  troubled  by  certain  of  the 
allocative  methods  used.  We  do  not  think  it  is 
reasonable  or  logical  to  allocate  revenue 
accounting,  sales,  and  commercial  expenses 
based  on  revenues,  when  the  revenues  used 
to  make  such  allocations  reflect  growth  due 
to  rate  increases.  This  methodology  provides 
the  somewhat  ludicrous  result  that  when 
rates  increase  and  quantities  demanded 
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decrease,  as  is  the  case  usually,  there  will  be 
an  increase  in  total  expense  related  to  those 
reduced  quantities.  AT&Ts  methodology 
tends  to  overstate  expenses  and  we  will 
direct  AT&T  to  develop  a  more  realistic 
scheme  for  allocating  these  three  expense 
items.  Although  we  are  not  discounting  the 
suggestions  set  forth  by  the  Networks,  it  is 
our  belief  that  these  expenses  should  be 
allocated  on  the  basis  of  some  measure  of 
usage  of  the  services  involved.  Regarding  the 
alleged  excessive  growth  of  operating 
expenses  from  1978  and  1979  to  1981,  we  find 
that  for  the  most  part  the  differences  lie  in 
the  application  of  the  various  cost  manuals  in 
existence  over  the  time  period.  We  do  not 
find  that  AT&T  has  arbitrarily  inflated  costs. 

5.  Market  Studies 

101.  The  Networks  contend  that,  since  the 
study  conducted  by  National  Analysis,  Inc. 
was  based  on  only  14  percent  of  the 
television  population  and  did  not  test  rates  at 
the  level  of  those  proposed,  the  market 
survey  is  invalid  for  ratemaking  purposes. 
(Reply  Case.  p.  13-18).  The  Networks  allege 
that  the  filed  rates  were  never  tested,  and 
thus,  any  conclusions  drawn  from  projections 
or  cost/revenue  analysis  utilizing  these  rates 
are  unreliable.  The  Networks  also  point  out 
that  AT&Ts  own  data  suggests  the  proposed 
rates  are  excessive  because  in  1983  revenues 
are  projected  to  decline  substantially, 
reflecting  customer  dissatisfaction  with  the 
high  rates.  The  Networks  maintain  that  lower 
than  filed  rate  levels  would  be  of  more 
benefit  to  AT&T  than  the  rates  proposed. 
They  cite  the  lower  "illustrative"  rates  as 
proving  their  case  on  this  point  whereby  in 
1983  the  projected  rate  of  rehim  shown  is  9.8 
percent  as  opposed  to  3.8  percent  under  the 
proposed  rates.  Finally,  the  Networks 
contend  that  AT&Ts  faihire  to  include  any 
market  analysis  in  connection  with  the  rates 
proposed  in  its  direct  case  is  reason  enough 
not  to  accept  the  proposed  rates  as  just  and 
reasonable. 

102.  AT&T  responds  that  the  National 
Analyst  survey  is  statistically  sound  because 
even  though  it  only  sampled  14  percent  of  the 
population  it  included  two  network 
customers,  29  of  the  47  medium-size 
customers  and  about  10  percent  of  small 
users.  It  would  thus  appear  to  us  that  the 
survey  sample,  as  described  in  Section  1  of 
Volume  2  of  the  February  13  filing,  represents 
substantially  more  than  14  percent  of 
television  revenues  and  can  aid  us  in 
determining  the  reasonableness  of  the 
proposed  rates.  As  to  the  levels  of  rates 
tested  in  the  survey,  AT&T  acknowledges 
that  because  the  ICAM  changes  and  impact 
on  television  service  were  not  known  until 
after  the  survey  was  conducted  it  was  unable 
to  test  higher  rate  levels  required  to  recover 
the  increased  television  costs.  AT&T 
maintains  that  the  higher  rates  required  will 
have  to  impact  on  1981  and  1982  demand  but 
will  affect  1983  demand,  which  has  been 
further  analyzed.  (Feb.  13  filing.  Vol.  1,  p.  3- 
2).  AT&T,  in  its  direct  case,  (p.  40).  bases  the 
proposed  rates  on  1982  demand  levels  set 
forth  in  the  February  13  filing  claiming  that 
total  charges  to  customers  under  each 
proposal  are  similar  even  though  usage 
patterns  may  shift.  Indeed,  as  the  Networks 


maintain.  AT&T  does  not  provide  an  explicit 
market  and  revenue  forecast  in  its  direct  case 
and  in  the  next  phase  of  the  investigation  we 
vnll  require  AT&T  to  submit  forecasts  along 
with  supporting  documentation.  Most  of  the 
criticisms  made  by  the  Networks  relative  to 
AT&Ts  market  projections  are  with  regard  to 
the  February  13  filing.  Since  we  are  rejecting 
the  rates  proposed  in  that  filing  these 
objections  are  mooted.  When  AT&T  comes 
forth  with  more  detail,  as  mentioned  above, 
the  parties  may  take  the  opportunity  to 
comment 

ft  Facilities  Available  for  Future  Growth 
(FAFFG) 

103.  The  Networks  allege  that  AT&T 
incorrectly  removes  facilities  available  for 
fuhire  growth  (FAFFG)  from  the  rate  base  of 
the  television  services  thereby  overstating 
costs  to  television  customers  (Reply  Case,  p. 
42).  Although  pointing  out  it  has  appealed  the 
Commission's  exclusion  of  the  FAFFG 
concept  *'  as  set  forth  in  the  Report  and 
Order  in  CC  Docket  No.  79-245,  the  Networks 
maintain  that  the  exclusion  itself  was  done 
erroneously.  Heir  basic  argument  is  that 
even  thou^  television  service  is  not  growing 
it  is  being  assigned  FAFFG  costs  caused  by 
other  services.  The  Networks  claim  that 
FAFFG  related  to  their  services  has  been 
expended  and  no  more  should  be  assigned. 
As  a  result  of  AT&Ts  improper  costing 
procedures  regarding  FAFFG  the  Networks 
indicate  that  $18.1  million  in  excessive 
investment  has  been  allocated  to  television 
service. 

104.  Despite  the  Nefworics'  statements  to 
the  contrary  we  find  their  arguments  directly 
attacking  the  removal  of  the  FAFFG  concept 
from  AT&Ts  cost  allocation  process.  AT&T 
has  allocated  costs  to  television  service  in 
accordance  with  the  January  1981  ICAM 
whereby  certain  costs  are  directly  assigned 
to  television  services  and  other  costs  are 
assigned  on  a  relative  use  basis.  Since  AT&T 
has  followed  the  ICAM  procediu^s,  from 
which  the  FAFFG  concept  is  excluded,  we 
reject  the  Networks"  contention  that  AT&T 
has  erroneously  accounted  for  FAFFG  related 
costs.  Tlie  Networks'  court  appeal  on  this 
matter,  rather  than  this  proceeding,  is  the 
proper  vehicle  for  deciding  the  merits  of  the 
Commission's  decision  to  eliminate  the 
FAFFG  concept 

7.  Investment  in  Local  Channel  Outside  Plant 

105.  The  Networics  contend  that  AT&T  has 
erroneously  included  $13  million  of  outside 
plant  investment  associated  with  local 
channels  in  its  rate  base  (Reply  Case  page  35 
and  Appendix  D).  This  allegation  is  based  on 
the  Networks'  analysis  of  AT&Ts  FDC 
Annual  Reports  (Cenh-al  Submissions)  for  the 
years  1976  thru  1979.  In  those  reports  an  item 
of  local  channel  investment  for  the  TV 
commercial  category  of  service  is  designated 


"  The  FAFFG  concept  was  developed  by  AT&T 
during  the  Doclcel  No.  18128  implementation 
consultative  sessions  held  with  the  Common  Carrier 
Bureau  staff.  It  was  intended  to  allocate  certain  high 
capacity  high  frequency  line  costs  to  services  in  the 
initial  Datum  based  on  projected  future  use  of  such 
plant  The  Commission  has  never  adopted  or 
approved  the  FAFFG  concept 
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"unassigned."  In  the  1978  report  $12.9  million 
was  shown  for  this  item  while  in  1979  the 
figiire  was  $29.7  million.  The  Networks  claim 
that  the  $12.9  million  of  unassigned 
investment  has  not  been  properly  removed 
from  the  rate  base,  and  is  not  part  of  the  $29.7 
million  that  AT&T  removed  from  the  TV 
service  rates  under  its  alternative  rate 
proposal. 

106.  The  flaw  in  the  Networks'  contention 
may  result  from  a  misunderstanding  of  the 
FDC  Report  data  as  set  forth  in  Appendix  D 
of  their  Reply  Case.  As  a  result  of  the 
Commission's  decision  in  the  MPL  case 
(Docket  No.  20814)  exchange  plant 
investment,  of  which  TV  service  local 
channels  are  included,  was  allocated 
between  the  private  line  and  message 
services  in  accordance  with  the  jurisdictional 
separations  process  for  the  1979  report.  The 
impact  of  the  new  procedure  was  to  shift 
substantial  amounts  of  cost  from  the  message 
services  into  the  private  line  services."  Thus, 
the  1979  FDC  report  showed  greatly 
increased  exchange  investments  as  compared 
to  the  comparable  1978  flgures.  As  a 
consequence,  all  items  of  outside  plant 
investment  associated  with  TV  service  local 
channels,  not  just  the  unassigned  portion, 
increased  significantly  as  shown  by  the 
Networks'  own  analysis.  The  $12.9  million 
figure  alluded  to  by  the  Networks  represents 
the  1978  amount  of  unassigned  investment. 
This  figure  increased  to  $29.7  million  In  1979 
because  of  the  FDC  methodology  change,  In 
its  support  material  AT&T  develops  an 
alternative  rate  schedule  that  comprehends 
the  removal  of  the  $29.7  million  from  the  TV 
rate  base,  distributing  it  to  all  private  line 
services.  To  further  eliminate  another  $12.9 
million  as  the  Networks  suggest  would  l>e  to 
remove  an  amount  ah«ady  Included  in  the 
inflated  1979  data,  namely  the  $29.7  million 
which  AT&T  has  already  eliminated.  We 
therefore  conclude  that  AT&T  has  correctiy 
accounted  for  the  unassigned  local  channel 
outside  plant  investment  and  reject  the 
Networks'  contention. 

[FR  Doc.  SZ-1Z127  Piled  S-I-SZ;  S:45  un] 
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FEDERAL  MARITIME  COMMISSION 

[Docket  No.  82-24;  AgrMment  Na  992S-3] 

Order  of  Furttier  Investigation  and 
Hearing  and  Pendente  Lite  Approval 

Agreement  No.  9925-3,  a  10-year 
extension  of  the  Pacific  America 
Container  Express  (PACE)  cooperative 
working  arrangement,  has  been  Rled  for 
approval  pursuant  to  section  15  of  the 
Shipping  Act,  1918  (46  U.S.C.  814).  The 
Agreement  applies  essentially  to  the 
trades  between  the  U.S.  AUantic  and 
Gulf  Coasts  and  Australia,  New  Zealand 
and  the  South  Pacific  and  permits 
Proponents  to  agree  on  matters 
concerning  vessel  utilization/scheduling. 


certain  conditions  of  operation,  and  the 
apportionment  of  certain  revenues.  * 

An  Order  of  Conditional  Approval 
was  issued  by  the  Commission  on 
October  29, 1981.  In  that  Order,  the 
Commission  approved  the  agreement  on 
the  condition  that  it  be  modified  as 
provided  below: 

I.  Article  1  is  amended  to  read  as 
follows: 

The  joint  service  may  become  a 
member  of,  and  may  resign  or  withdraw 
from,  any  lawful  conference,  rate 
agreement,  pooling  arrangement  or  other 
agreement  subject  to  the  Shipping  Act, 
1916,  that  may  operate  in  the  whole  or 
any  portion  of  the  trades  covered  by  this 
Agreement. 

The  parties  agree  either  to  belong  to 
or  operate  independenUy  from  any  such 
conference  as  a  group.  When 
participating  in  any  conference  or 
similar  organization,  the  joint  service 
shall  act  as  a  single  member  and  shall 
be  entitled  to  no  more  votes  than  any 
other  single  member. 

n.  Article  4  is  amended  to  read  as 
follows: 

The  parties  will  operate  a  joint  service 
which  may  include  as  many  as,  but  no 
more  than,  six  (6)  container  vessels 
which  shall  carry  no  more  than  1,350 
TEU's  per  voyage  (average  annually). 
The  parties  shall  provide  equipment 
such  as  containers  and  related 
equipment  by  such  means  and  in  such 
proportions  as  they  may  determine. 

in.  Article  5  is  amended  to  delete  the 
reference  to  the  operation  of 
conventional  vessels  in  the  trade. 

IV.  Article  13  is  either  deleted  or 
amended  to  substitute  the  phrase 
"different  vessels"  for  "additional 
vessels." 

V.  The  last  sentence  of  Article  14  is 
amended  to  read  as  follows: 

The  parties  shall  also  submit  to  the 
Commission  a  semi-annual  report 
setting  forth  the  name,  refrigerated  cargo 
capacity,  general  cargo  capacity,  and 
ownership  of  each  vessel  employed  in 
the  joint  service,  and  the  per  voyage 
carryings  of  each  such  vessel  in  TEU's 
and  revenue  tons  for  both  refrigerated 
and  general  cargo.  Reports  shall  be  filed 
with  the  Commission  within  45  days 
following  the  end  of  each  semi-annual 
reporting  period. 

VI.  Articles  8  and  9  are  amended  to 
include  a  clear  and  accurate  description 
of  the  Proponents'  arrangement  for 
sharing  all  tjrpes  of  revenues  and  costs, 


and  the  time  and  manner  in  which 
accountings  will  be  made. 

VII.  Article  21  is  amended  to  read  as 
follows:  This  agreement  shall  be 
governed  by  and  construed  in  all 
respects  in  accordance  with  the  law  of 
England  and  the  United  States  statutes 
administered  by  the  Federal  Maritime 
Conmiission, 

Vin.  Article  22  is  amended  to  provide 
for  an  expiration  date  of  "four  years 
from  the  date  of  Commission  approval." 

IX.  The  Commission  receives  within 
60  days  of  the  date  of  the  letter 
transmitting  this  Order  a  complete  and 
accurate  copy  of  Agreement  No.  9925-3 
modified  in  accordance  with  the  above 
ordering  language  and  signed  by  all 
parties  thereto. 

On  March  8, 1982,  Proponents  filed  a 
request  for  a  further  hearing  on 
conditions  I,  ffl  and  VI  above.' 
According  to  Proponents,  the  issues  to 
be  considered  in  regard  to  condition  I 
would  be  the  effect  on  other  carriers  and 
on  the  trade  of  separate  voting  by  the 
Proponents,  the  interests  of  the 
Australian  and  other  foreign 
governments  in  avoiding  a  curtailment 
of  such  voting  rights,  the  15  factors  set 
forth  in  the  Johnson  ScanStar  decision.' 
and  the  implication  of  a 
disenfranchisement  of  the  parties  upon 
their  rights  and  obligations  as 
conference  members.  With  respect  to 
condition  III,  the  Proponents  state  that 
the  Commission  in  imposing  condition 
III  mistakenly  assumed  that  they  did  not 
operate  conventional  (non-container) 
ships  in  addition  to  the  six  container 
vessels.  As  to  condition  VI,  the 
Proponents  state  that  they  intend  to 
show  that  such  a  condition  is  unfair  and 
arbitrary  and  that  no  precedent  for  such 
a  condition  exists.  Accordingly,  the 
request  for  a  hearing  to  determine    . 
whether  the  Proponents  should  be 
required  to  comply  with  conditions  I,  m 
and  VI  is  granted. 

On  March  25, 1982,  Farrell  Lines,  Inc., 
a  competing  carrier  filed  a  "Request  for 
Moditication  of  Conditions  of  Approval 
or.  Alternatively,  Counter  Request  for 
Hearing."  In  addition  to  opposing  . 
approval  of  Agreement  No.  9925-3 
without  the  three  modifications  to  which 
Proponents  object,  Farrell  requests 
modifications  of  or  alternatively,  a 
hearing  on,  conditions  II  and  VIII  of  the 


**  Approximately  $00  million  was  traniferred  to 
the  private  line  category  based  on  1978  data. 


'  Proponents  of  Agreement  No.  9925-3  are: 
Associated  Container  Transportion  (Australia)  Ltd., 
a  Commistion-approved  iolnt  containershlp  service 
(Agreement  No.  9787)  among  Blue  Star  line. 
Limited.  Port  Line.  Limited  and  Ellerman  Unet, 
Limited:  and.  the  Australian  Shipping  Commission, 
trading  as  the  Australian  National  Line  (ANL). 


*On  November  30, 1981,  the  Proponents  had  filed 
a  petition  for  reconsideration  of  the  Order  of 
Conditional  Approval  in  regard  to  conditions  I,  m, 
and  VI  above.  The  petition  was  denied  on  the 
grounds  that  the  Order  of  Conditional  Approval  was 
not  a  final  order. 

*  In  Johnson  ScanStar  Service  (Agreement  No. 
9973-3),  the  Commission  identifled  15  factors 
associated  with  "singe  carrier"  or  "Joint  canier"  or 
"joint  service"  status.  18  SRR  807  (1978). 


October  29, 1981.  Order.  It  argues  that 
Proponents'  vessel/TEU  limit  (condition 
n]  should  be  changed  to  limit 
Proponents  to  19,000  TEU's  annually  in 
each  direction.  The  basis  for  Farrell's 
assertion  is  that  the  U.S./Australia  and  ' 
New  Zealand  Trade  has  recently 
become  heavily  overtonnaged  due  to  an 
increase  in  the  number  of  carriers 
operating  in  the  meat  trade  and  a 
decrease  in  the  amount  of  cargo  being 
carried.*  In  addition  it  states  that 
permitting  Proponents  to  carry  not  more 
than  1,350  TEU's  per  voyage,  averaged 
annually,  authorizes  a  level  of  cjirriage 
in  excess  of  that  provided  in  past  years. 
As  for  condition  VIII,  Farrell  requests 
that  the  agreement  be  extended  for  no 
more  than  one  year.  Although  Farrell 
has  no  objection  to  pendente  lite 
approval  of  the  Agreement,  it  states  that 
such  approval  should  be  subject  to  the 
limitations  that  Proponents  may  not 
carry  in  excess  of  19,000  TEU's  annually 
in  each  direction,  and  that  PACE  be 
restricted  to  one  vote  in  conference 
matters. 

By  letter  dated  April  15, 1982, 
Proponents  responded  to  Farrell's 
request  by  stating  that  a  reduction  of  the 
capacity  limitations  below  those 
contained  in  condition  n  would  result  in 
a  TEU  limitation  significantly  less  than 
the  number  of  containers  annually 
carried  by  the  parties  to  the  Agreement 
and  that  a  one  year  extension  of  the 
Agreement  is  not  consistent  with 
Commission  policy. 

Although  Farrell's  request  for  a 
hearing  or  modification  of  the  conditions 
is  untimely  in  that  its  comments  were 
not  submitted  during  the  public 
comment  period,  the  overtonnaging 
allegation  raises  an  issue  which  the 
Commission  cannot  ignore.  Farrell  has 
stated  that  the  trade  has  changed  in  two 
fundamental  aspects  since  the 
Commission  last  considered  this 
agreement  in  its  October  29, 1981,  Order. 
In  light  of  these  changed  circumstances, 
Farrell's  request  for  a  hearing  will  be 
granted  regarding  condition  n  but  its 
request  for  modification  or  for  hearing 
will  be  denied  in  all  other  respects. 
Although  Farrell  will  be  permitted  to 
comment  on  all  the  issues  which  are  to 
be  addressed  in  this  proceeding, 
because  it  raised  the  overtoimaging 
issue  it  has  the  burden  of  providing 
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*  Farrell  itates  that  refrigerated  meat  northbound 
from  Aaitralia,  the  largest  single  category  of  cargo 
in  the  inbound  trade,  has  declined  from  over  300,000 
tons  annually  for  1978  to  1980,  to  approximately 
200,000  tons  projected  for  1982.  and  that  in 
November,  1981,  two  additional  carriers,  the  joint 
service  Bank  and  Savill.  and  ABC  Containerline, 
were  designated  by  the  Australian  Meat  and 
Livestock  Commission  as  additional  carriers  for  the 
carriage  of  meat.  It  also  states  that  outbound  liner 
traffic  has  decreased. 


information  as  to  why  the  capacity 
limitations  in  condition  II  are  too 
liberal.* 

Pending  the  ultimate  disposition  of  the 
agreement  the  Commission  has 
determined  to  grant  pendente  lite 
approval  to  Agreement  9925-3  as  filed. 
Abrupt  cessation  of  the  PACE  joint 
service  would  tmnecessarily  disrupt 
legitimate  commercial  expectations  of 
the  shipping  public. 

Therefore  it  is  ordered.  That  pursuant 
to  sections  15  and  22  of  the  Shipping 
Act  1916  (46  U.S.C.  §§  814  and  821).  a 
formal  investigation  and  hearing  is 
hereby  instituted  to  determine  whether 
Proponents  should  be  required  to 
comply  with  conditions  L  II,  HI,  and  VI; 
It  is  further  ordered,  That  the  request 
of  Farrell  Lines  Incorported  for  a  hearing 
with  respect  to  condition  n  of  the 
Commission's  October  29, 1981,  Order  is 
granted  but  that  its  request  for  hearing 
or  modification  of  conditions  of 
approval  is  denied  in  all  other  respects; 
It  is  further  ordered.  That  the  carriers 
party  to  Agreement  No.  9925-3, 
Australian  National  Line  and 
Associated  Container  Transportation 
(Australia)  Ltd.,  are  designated  as 
Proponents  in  this  proceeding; 

It  is  further  ordered.  That  pursuant  to 
§  502.42  of  the  Commission's  rules  (46 
CFR  502.42),  the  Commission's  Bureau  of 
Hearings  and  Field  Operations  (Hearing 
Counsel),  shall  be  a  party  to  this 
proceeding; 

It  is  further  ordered.  That  Farrell 
Lines,  Inc.,  be  designated  a  Protestant  in 
this  proceeding; 

It  is  further  ordered.  That  Agreement 
No.  9925-3  is  granted  pe/7rfe77te  lite 
approval  pending  a  final  Commission 
decision  in  this  proceeding; 

It  is  further  ordered.  That  Proponents 
and  the  Protestant  will  submit  two 
copies  each  of  their  direct  cases,  to  the 
Secretary  of  the  Commission  and  one 
copy  to  each  of  the  parties  to  this 
proceeding  by  June  14, 1982; 

It  is  further  ordered,  ITiat  discovery 
shall  be  in  accordance  with  the  process 
set  forth  in  S  502.201  of  the 
Commission's  rules  (46  CFR  502.2010  but 
shall  not  commence  until  the  receipt  by 
the  Commission  of  Proponents'  and  the 
Protestant's  direct  case; 

It  is  further  ordered.  That  after 
completion  of  such  discovery,  all  parties 


*  By  objecting  to  three  of  the  nine  conditions  set 
forth  in  the  Order  of  Conditional  Approval 
Proponents  have  implicitly  accepted  the  five 
uncontested  conditions.  Therefore,  final  approval  of 
Agreement  No.  9925-3  is  contingent  upon  the 
submission  of  an  agreement  incorporating 
conditions  IV.  V,  vn,  Vm  and  IX  as  well  as  any 
conditions  which  may  result  from  this  further 
investigation  and  bearing. 


shall  have  an  opportunity  to  submit 
written  rebuttal  testimony; 

It  is  further  ordered.  That  this  matter 
is  assigned  to  an  Administrative  Law 
Judge  for  public  hearing  and  decision  at 
a  date  and  place  to  be  hereafter 
determined  by  the  Administrative  Law 
Judge.  This  hearing  shall  include  oral 
testimony  and  cross-examination  in  the 
discretion  of  the  Presiding  Officer  only 
upon  a  proper  showing  that  there  are 
genuine  issues  of  material  fact  that 
caimot  be  resolved  on  the  basis  of 
sworn  statements,  affidavits, 
depositions,  or  other  documents,  or  that 
the  nature  of  the  matters  in  issue 
otherwise  requires  an  oral  hearing  and 
cross-examination  for  the  development 
of  an  adequate  record; 

It  is  further  ordered.  That  the 
Administrative  Law  Judge  shall  issue  an 
initial  decision  by  January  31, 1983; 

It  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register  and  a  copy  thereof  be  served 
upon  all  parties  named  herein;  and 

It  is  further  ordered.  That  all 
documents  submitted  by  any  party  in 
this  proceeding  be  filed  in  accordance 
with  §  502.118  of  the  Commission's 
Rules  of  Practice  and  Procedure  (46  CFR 
502.118)  as  well  as  being  mailed  directly 
to  all  parties  of  record. 

By  the  CommiBsion.* 
Fnmds  C  Huniey, 
Secretary. 

[FK  Doc  82-1Z2M  Tiled  S-4-<2:  8r4S  am] 
BILLMQ  CODE  STSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Banking  Holding  Companies; 
Proposed  de  Novo  Nonbank  Activities 

The  bank  holding  companies  listed  in 
this  notice  have  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.4(b)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.4(b)(1)),  for  permission  to 
engage  de  novo  (or  continue  to  engage  in 
an  activity  earlier  commenced  de  novo), 
directly  or  indirectly,  solely  in  the 
activities  indicated,  which  have  been 
determined  by  the  Board  of  Governors 
to  be  closely  related  to  banking. 

With  respect  to  each  application, 
interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonable  be  expected  to  produce 
benefits  to  the  pubUc,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 


*  Cmnmiaaioner  Daschbach  dissents  and  hi* 
dissenting  opinion  will  be  issued  aeparataiy. 
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possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices."  Any 
comment  on  an  application  that  requests 
a  hearing  must  include  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  a  hearing, 
indentifying  specifically  any  questions 
of  fact  that  are  in  dispute,  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  that  proposal. 

Each  application  may  be  inspected  at 
the  ofRces  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  Comments  and 
requests  for  hearings  should  indentify 
clearly  the  specific  application  to  which 
they  relate,  and  should  be  si^mitted  In 
writing  and  received  by  the  appropriate 
Federal  Reserve  Bank  not  later  than 
May  25. 1982. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President]  104 
Marietta  Street  N.W.,  Atlanta,  Georgia 
30303: 

1.  Alliance  Corpomtion,  Jacksonville. 
Florida  [mortage  banking  activities: 
Alabama,  California,  Florida,  Georgia, 
Kentucky.  Louisiana,  Maryland.  North 
Carolina,  South  Carolina  Tennessee, 
and  Virginia):  To  engage  in  the  bosiness 
of  making  or  acquiring  mortgage  loans 
for  its  own  account  or  the  account  of 
others;  servicing  mortage  loans  for 
others;  and  reselling  such  loans  in  the 
secondary  mortgage  markets  in 
accordance  with  Sections  225.4  (a)(1) 
and  (3)  of  the  Board's  Regulation  Y. 
These  activities  would  be  conducted 
from  offices  in:  Birmingham,  Huntsville, 
and  Mobile,  Alabama:  San  Jose. 
California;  Daytona  Beach,  Jacksonville. 
North  Miami  Beach,  Orlando,  Palm 
Springs,  Pensacola,  St  Petersburg,  and 
Tampa,  Florida;  Atlanta,  College  Park, 
and  Tucker,  Georgia;  Louisville, 
Kentucky:  Baton  Rouge  and  Lafayette. 
Louisiana:  Camp  Springs,  Maryluid; 
Greenville  and  North  Charieston.  South 
Carolina:  Chattanooga  and  Knoxville, 
Tennessee;  Virginia  Beach.  Virginia. 
They  will  serve  the  States  of  Alabama, 
California.  Florida.  Georgia.  Kentucky, 
Louisiana,  Maryland.  North  Carolina. 
South  Carolina,  Tennessee,  and 
Virginia. 

B.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelario,  Assistant  Vice 
President)  400  South  Akard  Street 
Dallas.  Texas  75222: 

1.  Frist  National  Bancorp,  Inc., 
Shreveport  Louisiana  (leasing; 
Louisiana):  To  engage  de  novo  through  a 
subsidiary,  First  Leasing  Corporation  of 
Shreveport  a  leasing  company,  in  the 
leasing  of  personal  and  real  property. 


including  acting  as  agent  broker,  or 
adviser  in  leasing  such  property,  with  its 
activities  to  be  conducted  from  an  office 
located  at  400  Texas  Street.  Shreveport 
Louisiana  71154.  serving  the  parishes  of 
Caddo  and  Bossier.  Louisiana. 

Board  of  Govemora  of  the  Federal  Reserve 
System.  April  29, 1982. 
Dolores  S.  Smith. 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  SZ-121S2  FUwl  S-4-82: 8:4S  amj 
BNJUNO  CODE  U10-01-M 


Bank  of  Tokyo  International,  U.SJL; 
Corporatibn  To  Do  Business 

An  application  has  been  submitted  for 
the  Board's  approval  of  the  organization 
of  a  corporation  to  do  business  under 
section  25(a)  of  the  Federed  Reserve  Act 
("Edge  Corporation"),  to  be  known  as 
Bank  of  Tokyo  International.  U.S.A., 
Coral  Gables.  Florida.  Bank  of  Tokyo 
International,  U.SA.,  would  operate  as  a 
subsidiary  of  The  Bank  of  Tokyo.  Ltd., 
Tokyo,  Japan.  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  S  211.4(a)  of  the  Board's 
Regulation  K  (12  CFR  211.4(a)). 

The  appUcation  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  New 
York.  Any  person  wishing  to  comment 
on  the  application  should  submit  views 
in  writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  D.C.  20551.  to  be 
received  no  later  than  May  28, 1982.  Any 
comment  on  an  application  that  requests 
a  hearing  must  include  a  statement  of 
why  a  written  presentation  would  not 
suffice  in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarize  the 
evidence  that  would  be  presented  at  a 
hearing. 

Board  of  Gov«mors  of  the  Federal  Reserve 
System,  April  28, 1982 
Dolores  S.  Smith. 

Assistant  Secretary  of  the  Board 

[FR  Doc  «t-UlU  FUad  S-I-«Z:  S:4S  «m)  , 

BILUNO  CODE  6210-01-M 


Commerce  Bancshares,  Inc^ 
Acquisition  of  Bank 

Commerce  Bancshares,  Inc..  Kansas 
City,  Missouri,  has  apphed  for  the 
Board's  approval  under  Section  3(a)(5) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(5)]  to  merge  through  its 
wholly  owned  subsidiary  Plaico.  Inc.. 
Kansas  City,  Missouri,  with  Plaza 
Bancshares,  Inc.,  Kansas  City,  Missouri. 
The  factors  that  are  considered  in  acting 
on  the  application  are  set  forth  in 


Section  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Kansas 
City.  Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  May  28, 1982. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Goveraors  of  the  Federal  Reserve 
System,  April  28. 1982. 
Dolores  S.  Smith. 
Assistant  Secretary  of  the  Board. 

(FR  Doc.  13-121(6  FIM  S-4-B2:  MS  amj 
BIUJNQ  CODE  «Z1»-01-« 


Formation  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  bank  holding 
companies  by  acquiring  voting  shares 
and/or  assets  of  a  bank.  The  factors  that 
are  considered  in  acting  on  the 
appUcations  are  set  fordi  in  section  3(c] 
of  the  Act  (12  U.S.C.  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
indentifying  specifically  any  questions 
of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue,  Boston.  Massachusetts 
02106: 

1.  Bankcore,  Inc.,  North  Conway.  New 
Hampshire:  to  become  a  bank  holding 
company  by  acquiring  90  per  cent  or 
more  of  the  voting  shares  of  North 
Conway  Bank.  North  Conway,  New 
Hampshire,  and  indirectly  acquire  24.6 
percent  of  the  voting  shares  of  North 
Country  Bank.  Berlin,  New  Hampshire. 
Comments  on  this  application  must  be 
received  not  later  than  May  28, 1982. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer.  Vice  President]  230 


South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Lancaster  Bancsharea.  Inc., 
Lancaster,  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of 
Lancaster  State  Bank,  Lancaster, 
Wisconsin.  Comments  on  this 
application  must  be  received  not  later 
than  May  28, 1982. 

C.  Federal  Reserve  Bank  of  St.  Louis 
(Debner  P.  Weisz,  Vice  President]  411 
Locust  Sb-eet,  St.  Louis,  Missouri  63166: 

1.  Cabot  Bankshares,  Inc.,  Cabot 
Arkansas,  to  become  a  bank  holding 
company  by  acquiring  80  percent  or 
more  of  the  voting  shares  of  Bank  of 
Cabot,  Cabot,  Arkansas.  Comments  on 
this  application  must  be  received  not 
later  than  May  28, 1982. 

2.  Hardin  County  Bancshares,  Inc., 
Savaimah,  Tennessee;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  or  more  the  voting  shares  of  The 
Hardin  County  Bank,  Savannah, 
Tennessee.  Comments  on  this 
application  must  be  received  not  later 
than  May  28, 1982. 

D.  Federal  Reserve  Bank  of 
Minneapolis  (Lester  G.  Gable,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis.  Minnesota  55480: 

1.  Glenwood  Bancshares,  Inc., 
Glenwood  City,  Wisconsin;  to  become  a 
bank  holding  company  by  acquiring  95.7 
percent  of  the  voting  shares  of  First 
National  Bank  of  Glenwood,  Glenwood 
City,  Wisconsin.  Comments  on  this 
application  must  be  received  not  later 
than  May  28, 1982. 

2.  Turtle  Bancshares,  Inc.,  Turtle 
Lake,  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Turtle  Lake,  Turtle  Lake,  Wisconsin. 
Comments  on  this  application  must  be 
received  not  later  than  May  28, 1982. 

E.  Federal  Reserve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Shoeahone  Financial  Corporation, 
Lovell,  Wyoming;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Lovell,  Lovell, 
Wyoming.  Comments  on  this  application 
must  be  received  not  later  than  May  28, 
1982. 

2.  The  Walton  Bancshares,  Inc., 
Walton,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  ot  more  of  the  voting  shares  of 
The  Walton  State  Bank,  Walton, 
Kansas.  Comments  on  this  application 
must  be  received  not  later  than  May  28, 
1982. 

F.  Federal  Reserve  Bank  of  San 
Frandsco  (Harry  W.  Green,  Vice 
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President)  400  Sansome  Street,  San 
Francisco,  California  94120: 

1.  SON  Bancorp,  Encinitas,  California; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  5ie  voting 
shares  of  San  Dieguito  National  Bank. 
Encinitas,  California.  Comments  on  this 
application  must  be  received  not  later 
than  May  25, 1982. 

Board  of  Goveraora  of  the  Federal  Reserve 
System,  April  29, 1982. 

Dolores  S.  Smith, 

Assistant  Secretary  of  the  Board. 

\F9.  Doc.  82-12154  FIM  5-4-82;  8:45  am) 
BIUJNO  CODE  taiO-OI-H 


Formation  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  bank  holding 
companies  by  acquiring  voting  shares 
and/or  assets  of  a  bank.  The  factors  that 
are  considered  in  acting  on  the 
applications  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President),  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Franklin  Bancorp,  Somerset,  New 
Jersey;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Franklin  State  Bank, 
Somerset,  New  Jersey.  Comments  on 
this  application  must  be  received  not 
later  than  May  28, 1982. 

Federal  Reserve  Bank  of  Philadelphia 
(Thomas  K.  Desch,  Vice  President),  100 
North  6th  Street,  Philadelphia. 
Pennsylvania  19105: 

1.  Fulton  Financial  Corporation, 
Lancaster,  Pennsylvania;  to  become  a 
bank  holding  company  by  Acquiring  100 
percent  of  the  voting  shares  of  Fulton 
Bank,  Harrisburg,  Pennsylvania. 
Comments  on  this  application  must  bS 
received  not  later  than  May  26, 1982. 

Federal  Reserve  Bank  of  Minneapolis 
(Lester  G.  Gable,  Vice  President),  250 


Marquette  Avenue,  Minneapolis, 
Minesota  55480: 

1.  Commercial  Holding  Company, 
Wagner,  South  Dakota;  to  become  a 
bank  holding  company  by  acquiring  50^ 
percent  of  the  voting  shares  of 
Commercial  State  Bank  of  Wagner, 
Wagner,  South  Dakota.  Comments  on 
this  application  must  be  received  not 
later  than  May  28, 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  29, 1982. 
Dolores  S.  Smitli. 

Assistant  Secretary  of  the  Board. 

(FK  Doc.  82-12156  Filed  S>4-S2:  8:45  am] 
aiLLINO  CODE  UKM)!-* 


Suburban  Bancorp,  Inc^  Formation  of 
Bank  Holding  Company 

Suburban  Bancorp.  Inc.;  Palatine. 
Illinois,  a  Delaware  Corporation,  has 
applied  for  the  Board's  approval  under 
section  3(a)(1)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842(a)(1))  to 
become  a  bank  holding  company  by 
acquiring  80  per  cent  or  more  of  the 
voting  shares  of  the  following  bank 
holding  companies  and  thereby 
indirectly  acquire  shares  of  their 
subsidiary  banks;  Suburban  Bancorp, 
Inc..  Palatine,  Illinois,  an  Illinois 
corporation  (Palatine  National  Bank); 
Subpal  Bancorp,  Inc.,  Palatine.  Illinois 
(Suburban  National  Bank  of  Palatine); 
Gary  Grove  Bancorp,  Ina,  Gary,  Illinois 
(Suburban  Bank  of  Gary  Grove): 
Hoffinan  Bancorp,  Inc.,  Schaumburg, 
Illinois  (Suburban  Bank  of  Hoffman- 
Schaumbuig);  Meadows  Bankcorp,  Ina, 
Rolling  Meadows,  Illinois  (Suburban 
Bank  of  Rolling  Meadows);  Elk  Grove 
Bancorp,  Inc.,  Elk  Grove  Village,  Illinois 
(Suburban  National  Bank  of  Elk  Grove 
Village);  Woodfield  Bancorp,  Inc., 
Schaumburg,  Illinois  (Suburban  National 
Bank  of  Woodfield).  The  factors  that  are 
considered  in  acting  on  the  application 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Suburban  Bancorp,  Inc.,  Palatine, 
Illinois,  has  also  appUed  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.4(b)(2)  of  the  Board's  Regulation  Y 
(12  CFR  225.4(b)(2)),  for  permission  to 
acquire  voting  shares  of  Brockway 
Insurance  Company  and  Suburban 
Mortgage  Corporation,  both  of  Palatine 
Illinois. 

Applicant  states  that  the  proposed 
subsidiaries  would  engage  in  credit 
related  insurance  agency  and  mortgage 
banking  activities.  "These  activities 
would  be  performed  ftt)m  an  office  of 
Applicant's  subsidiary  in  Palatine, 
Illinois,  and  the  geographic  areas  to  be 
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served  are  the  areas  served  by 
Applicant's  banking  subsidiaries.  Such 
activities  have  been  specified  by  the 
Board  in  section  225.4(a]  of  Regulation  Y 
as  permissible  for  bank  holding 
companies,  subject  to  Board  approval  of 
individual  proposals  in  accordance  with 
the  procedures  of  section  225.4(b]. 

Interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Chicago. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  the  Reserve  Bank  not  later 
than  May  28, 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System,  April  29, 1962. 
Dolores  S.  Smith, 
Assistant  Secretary  of  the  Board. 


[FR  Doc  81-121M  Filed 
BILUNa  COOE  6314H>1-M 


Union  Commerce  Corp; 
Bank 


Acquisition  of 


Union  Commerce  Corporation, 
Cleveland,  Ohio,  has  applied  for  the 
Board's  approval  under  section  3(a)(2)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  l&42(a](2])  to  retain  100  percent  of 
the  voting  shares  of  The  First  National 
Bank  of  Nelsonville,  Nelsonville,  Ohio. 
The  factors  that  are  considered  in  acting 
on  the  application  are  set  forth  in 
section  3(c)  of  the  Act  (12  U.S.C  182(c)). 

The  appUcation  may  be  insp«cted  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of 
Cleveland.  Any  person  wishing  to 
comment  on  the  application  should 
submit  views  in  %vriting  to  the  Reserve 
Bank  to  be  received  not  later  than  May 
28, 1982.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  heariog,  identifying  specifically  any 


questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

Board  of  Governor*  of  the  Federal  Reserve 
System.  April  28. 1982. 
Dolores  S.  Smith. 
Assistant  Secretary  of  the  Board. 

[FR  Doc  «2-t21S7  FUad  i-*-et  MS  ml 
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imperial  Bancorp;  Proposed 
Acquisition  of  Imperial  Capital  Markets 
Group,  inc. 

Imperial  Bancorp,  Iitglewood, 
California,  has  appUed,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)),  and 
S225.4(b)(2)  of  the  Board's  Regulation  Y 
(12  CFR  225.4(b)(2)),  for  permission  to 
acquire  through  its  subsidiary.  Imperial 
Securities  Corporation,  the  voting  shares 
of  Imperial  Capital  Markets  Group,  Inc., 
Inglewood,  California. 

/^plicant  states  that  the  proposed 
subsidiary  would  engage  in  the 
solicitation,  underwriting,  dealing  in, 
purchase,  and  sale  of  obligations  of  the 
United  States,  general  obligations  of 
various  States  and  political  subdivisions 
thereof  and  such  other  obligations  as 
state  member  banks  may  fit>m  time  to 
time  be  authorized  to  underwrrite  and 
deal  in.  These  activities  would  be 
performed  from  offices  of  Applicant's 
subsidiary  in  Inglewood  and  San 
Francisco,  California,  and  Denver, 
Colorado:  and  the  geographic  area  to  be 
served  in  the  United  States.  None  of  the 
proposed  activities  have  been  specified 
by  the  Board  in  S225.4(a)  of  Rej^atioa 
Y  as  permissible  for  bank  holding 
companies,  but  the  Board  has  approved 
the  activities  by  order. 

Interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects  such  as  under 
concentration  of  resources,  decreased  or 
imfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices." 

Any  request  for  a  hearing  on  this 
question  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Govemors  or 


at  the  Federal  Reserve  Bank  of  San 
Francisco. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  the  Secretary,  Board  of 
Govemors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551,  not 
later  that  May  29. 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  April  29. 1982. 
Doloras  S.  Smith, 
Assistant  Secretary  of  the  Board. 

|FR  Doc  SZ-IZIS*  FUed  S-I-B2:  S:45  am] 
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Zappco,  Inc^  Proposed  Acquisition  of 
FinancorpL,  lr>c 

Zappco,  Inc.,  St  Cloud,  Minnesota, 
has  applied,  pursuant  to  section  4(c)(8) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  and  S  225.4(b)(2)  of  the 
Board's  Regulation  Y  (12  CFR 
225.4(b)(2)),  for  permission  to  acqiiire 
voting  shares  of  Financorp.,  Ina.  St 
Cloud,  Miimeaota. 

Applicant  states  that  the  proposed 
subsidiary  would  engage  in  the  activity 
of  performing  financially  related  data 
processing.  These  activities  would  be 
performed  from  offices  of  Applicant's 
subsidiary  in  St  Cloud,  Minnesota,  and 
the  geographic  area  to  be  served  is  the 
area  surrounding  St.  Cloud,  Minnesota. 
Such  activities  have  been  specified  by 
the  Board  in  S  225.4(a)  of  Regulation  Y 
as  permissible  for  bank  holding 
companies,  subject  to  Board  approval  of 
individual  proposals  in  accordance  with 
the  procedures  of  S  225.4(b). 

Interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Govemors  or 
at  the  Federal  Reserve  Bank  of 
Minneapolis. 

Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 


Federal  Register  /  Vol.  47.  No.  87  /  Wednesday,  May  5,  19a2  /  Noticea 


1MC7 


writing  to  the  Reserve  Bank  to  be 
received  no  later  than  May  2B,  1982. 

Board  of  Govemore  of  the  Federal  Reserve 
System,  April  28, 1982. 

Dolores  B.  Smith. 

Assistant  Secretary  of  the  Board. 

|FR  Doc  82-12160  Piled  S-4-62:  8:45  unj 
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Agency  Forms  Under  Review 

April  28. 1982. 

Background 

When  executive  departments  and 
agencies  propose  public  use  forms, 
reporting,  or  recordkeeping 
requirements,  the  Office  of  Management 
and  Budget  [0MB)  reviews  and  acts  on 
those  requirements  imder  die  PapCTWork 
Reduction  Act  (44  U.SX:.  Chapter  35). 
Departments  and  agencies  use  a  number 
of  techniques  including  public  hearings 
to  consult  with  the  public  on  significant 
reporting  requirements  before  seeking 
OMB  approval.  OMB  in  carrying  out  its 
responsibilities  under  the  act  also 
considers  comments  on  the  forms  and 
recordkeeping  requirements  tiiat  will 
affect  the  public.  Reporting  or 
recordkeeping  requirements  that  appear 
to  raise  no  significant  issues  are 
approved  promptly.  OMB's  usual 
practice  is  not  to  take  any  action  on 
proposed  reporting  requirements  until  at 
least  ten  working  days  after  notice  in 
the  Federal  Register,  but  occasionally 
the  public  interest  requires  more  rapid 
action. 

List  of  Forms  Under  Review 

Immediately  following  the  submission 
of  a  request  by  the  Federal  Reserve  for 
OMB  approval  of  a  reporting  or 
recordkeeping  requirement  a 
descricption  of  the  report  will  be 
published  in  the  Fetleral  Register.  This 
information  will  contain  the  name  nnH 
telephone  number  of  the  Federal 
Reserve  Board  clearance  officer  (from 
whom  a  copy  of  the  form  and  supporting 
documents  is  available).  The  entries  will 
be  grouped  by  type  of  submission — I.e., 
new  forms,  revisions,  extensions 
(burden  change),  extensions  (no 
change),  and  reinstatements.  Each 
report  description  contains  the  following 
information: 

— The  title  of  the  form. 

— The  Federal  Reserve  report  form 

number,  if  applicable. 
— How  often  ^e  form  mut  be  filled  out 
— Wbo  will  be  required  or  asked  ta 

report 
— The  atwatiatd  iadiiatzael  classificatioa 

(SIC)  oodea.  referrieg  le  specific 

respondent  groups  Ikst  an  affected. 


— WhethCT  small  businesses  or 

organizations  are  a^ected. 
— A  description  of  the  Federal  budget 

functional  category  that  covers  the 

information  collection. 
— An  estimate  of  the  number  of 

responses. 
— An  estimate  of  the  total  number  of 

hours  needed  to  fill  out  the  form. 
— ^An  estimate  of  the  cost  to  the  Federal 

Government 
— An  estimate  of  the  cost  to  the  public. 
— The  number  of  fonns  in  the  request  for 

approval. 
— ^An  indication  of  whether  section 

3504(h)  of  Pub.  L  96-511  applies. 
— ^The  name,  address,  and  telephone 

number  of  the  person  or  office 

responsible  for  OMB  review,  and 
— ^An  abstract  describing  the  need  for 

and  uses  of  the  information  collection. 

Cominents  and  Questions 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  the  Federal  Reserve  Board 
clearance  officer  whose  name,  address, 
and  telephone  number  appear  below. 
The  agency  clearance  officer  will 
provide  a  copy  of  the  proposed  form,  the 
request  for  clearance  (SF  83),  supporting 
statement  instructions,  transmittal 
letters,  and  other  documents  that  are 
submitted  to  OMB  for  review. 
FOR  FURTHBt  MFORMATION  COffTACr 
Federal  Reserve  Board  Clearance 
Officer — William  R.  Jones — Financial 
Reports  Section.  Division  of  Research 
and  Statistics.  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington.  D.C.  20551  (202-452- 
2983) 
OMB  Reviewer— Richard  Sheppard — 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  3208,  Washington, 
D.C.  20503  (202-395-6880) 

New  Form  Under  Review 

1.  Characteristics  of  Ceiling-Free 
Deposits. 

FR  2042a. 

Twice — May  and  August. 

Sample  of  insiired  commercial  banks 
and  mutual  savings  banks. 

SIC:  602, 603. 

Small  business. 

Genera!  government:  1316  responses; 
329  hours;  $20,000  Federal  cost  $4,935 
public  cost  1  fonn;  not  appKcaUe  under 
3504(h). 

These  data  obtain  information  needed 
to  calculate  effective  annual  rates  paid 
on  ceiling-free  instruments.  Such  data 
are  used  by  the  Federal  Reserve  to 
obseive  competitive  developments 
betweoB  banks  and  thrift  institutions 


and  to  help  monitor  the  earnings 
position  of  depository  institutions.  Hiese 
data  provide  the  Federal  Reserve  Board 
and  the  Depository  Institutions 
Deregulation  Committee  (DIDC)  with  a 
basis  for  monitoring  the  impact  of  the 
gradual  removal  of  interest  rate  ceilings. 

Board  of  Governors  of  tiie  Federal  Reserve 
System,  April  28, 1982. 

Doiorw  S.  South. 

Assistant  Secretary  of  Board. 

PK  Doc  82-12174  Piled  S-4-82: 8:45  am] 
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FEDERAL  TRADE  COMMISSION 

Earty  Termination  of  the  Waiting 
Period  of  Premerger  Notification 
Rules;  SouttMnarfc  Properties 

agency:  Federal  Trade  Commission. 

ACTION:  Granting  of  request  for  early 
termination  of  the  waiting  period  of  the 
premerger  motification  rules. 

summary:  Southmark  Properties  is 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules  with  respect 
to  the  proposed  acquisition  of  all  voting 
securities  of  Syntek  Corporation.  Tlie 
grant  was  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division  of  the  Department  of  fustioe  ia 
response  to  a  request  for  early 
termination  submitted  by  bo&  parties. 
Neither  agency  intends  to  take  any 
action  with  respect  to  this  acquisition 
during  tiie  waiting  period. 

EFFECTIVE  DATE:  April  22. 1982. 

FOR  FURTHER  INFORMATKM  CONTACT; 

Roberta  Baruch.  Senior  Attorney, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  303.  Federal  Trade 
Commission.  Washington.  D.C  20580 
(202)  523-3894. 

SUPPI^MENTARY  INFORMATKM  Section 
7A  of  the  Qeyton  Act  15  U.S.C  16a.  as 
added  by  Title  n  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976,  requires  posons  contemplating 
certain  mergers  or  acquisitions  to  give 
the  Commission  and  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consmnmation  of  such  plans.  Sectioo 
7A(b)  (2)  of  the  Act  permit  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
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By  direction  of  the  Commission. 
Carol  M.  Thomas, 
Secretary. 

|FR  Doc  82-12130  FUed  S-«-82:  8:45  un] 
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GENERAL  SERVICES 
ADMINISTRATION 

Transportation  and  Public  Utilities 
Service 

[E-82-14] 

Delegation  of  Authority  to  the 
Secretary  of  Energy 

1.  Purpose.  This  delegation  authorizes 
the  Secretary  of  Energy  to  represent  the 
consumer  interests  of  the  executive 
agencies  of  the  Federal  Government  in 
proceedings  before  the  Idaho  Public 
Utilities  Commission  involving  electric 
rates,  Docket  Nos.  U-1009-120  and  U- 
1009-124. 

2.  Effective  date.  This  delegation  is 
effective  immediately. 

3.  Delegation. 

a.  Pursuant  to  the  authority  vested  in 
the  Administrator  of  General  Services 
by  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  83 
Stat.  377,  as  amended,  particularly 
sections  201(a)(4)  and  205(d)  (40  U.S.C 
481(a)(4]  and  486(d]),  authority  is 
delegated  to  the  Secretary  of  Energy  to 
represent  the  consumer  interests  of  the 
executive  agencies  of  the  Federal 
Government  in  proceedings  before  the 
Idaho  Public  Utilities  Commission 
involving  the  application  of  the  Utah 
Power  and  Light  Company  for  an 
increase  in  its  electric  rates  in  Docket 
Nos.  U-1009-120  and  U-1009-124. 

b.  The  Secretary  of  Energy  may 
redelegate  this  authority  to  any  officer, 
official,  or  employee  of  the  Department 
of  Energy. 

c.  This  authority  shall  be  exercised  in 
accordance  with  the  policies, 
procedures,  and  controls  prescribed  by 
the  General  Services  Administration 
(GSA),  and  shall  be  exercised  in 
cooperation  with  the  responsible 
officers,  ofHcials,  and  employees 
thereof. 

d.  The  Department  of  Energy  shall  add 
GSA  to  its  service  list  in  this  case  so  the 
GSA  will  receive  copies  of  testimony, 
briefs,  and  other  Department  of  Energy 
filings. 

Dated:  April  23, 1982. 

Allan  W.  Ber«8, 

Commiasioner,  Transportation  and  Public 
Utilities  Service. 

(FR  Doc.  82-12171  FUad  $-8-82:  hM  tm] 
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National  Archives  and  Records 
Service 

Advisory  Committee  on  Preservation; 
Meetings 

Notice  is  hereby  given  that  the 
Executive  Committee  and  the  Ad  Hoc 
Charter  Subcommittee  of  the  National 
Archives  and  Records  Service  Advisory 
Committee  on  Preservation  will  meet  on 
May  17, 1982  &om  10:00  a.m.  to  4:00  p.m., 
and  May  18  from  9:00  a.m.  to  noon  in 
Room  105,  National  Archives  Building, 
Washington,  D.C.  At  this  time  plans  will 
be  made  for  a  meeting  of  the  National 
Archives  and  Records  Service  Advisory 
Committee  on  Preservation  to  be  held 
June  14, 1982  from  10:00  a.m.  to  4:00  p.m., 
and  June  15  from  9KX)  a.m.  to  noon  in 
Room  105,  National  Archives  Building, 
Washington,  D.C.  This  meeting  will  be 
devoted  to  developing  work  plans  for 
the  various  subcommittees. 

The  meetings  will  be  open  to  the 
public.  For  further  information  call  Alan 
Cahnes,  202-523-3159. 

Dated  May  3, 1982. 
Robert  M.  Wainer, 

Archivist  of  the  United  States. 

[FR  Doc  82-12300  FUad  6-4-82;  8:48  un] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

Privacy  Act  of  1974;  Report  of  New 
Routine  Use 

agency:  Social  Secmity  Administration 
(SSA),  Department  of  Health  and 
Human  Services  (HHS). 
action:  New  Routine  Use. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  (5  U.S.C.  552a(e)(ll)).  we 
are  issuing  public  notice  of  our  intent  to 
establish  a  new  routine  use  of 
information  in  the  system  of  records  09- 
60-0058— Master  Files  of  Social  Security 
Number  (SSN)  Holders,  HHS/ SSA/ 
OEER.  The  proposed  routine  use  will 
permit  us  to  disclose  information  to  the 
Selective  Service  System  to  enforce 
draft  registration  pursuant  to  provisions 
of  the  Military  Selective  Service  Act. 
We  invite  public  comments  on  this 
proposal. 

DATES:  The  proposed  routine  use  will 
become  effective  as  proposed  without 
further  notice  on  June  4, 1982,  unless  we 
receive  comments  on  or  before  that  date 
which  would  result  in  a  contrary 
determination. 

ADDRESSES:  Interested  individuals  may 
comment  on  this  proposal  by  writing  to 


the  Privacy  Officer,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
All  comments  received  will  be  available 
for  public  inspection  at  3-F-l 
Operations  Building,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACR 

Mr.  Paul  Swanenburg,  Chief,  Records 
Utilization  and  Services  Branch,  Office  ■ 
of  Enumeration  and  Earnings  Records, 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore, 
Maryland  21235,  Telephone  (Area  Code 
301)594-3489. 

SUPPLEMENTARY  INFORMATION:  The 

Selective  Service  System  is  attempting 
to  identify  and  locate  individuals  who 
are  required  to  register  for  the  draft,  but 
have  not  done  so.  Section  12  of  the 
Military  Selective  Service  Act  (50  U.S.C 
App.  462,  as  amended  by  section  916  of 
Public  Law  97-86)  provides  that  the 
President  may  require  the  Secretary  of 
HHS  to  furnish  to  the  Director  of 
Selective  Service  the  name,  SSN,  date  of 
birth  and  address  of  individuals 
required  to  register  for  the  draft.  In 
accordance  with  this  provision,  we  are 
proposing  a  routine  use  statement  which 
would  permit  the  disclosure  of 
information  as  follows: 

To  the  Selective  Service  System  for 
the  purpose  of  enforcing  draft 
registration  pursuant  to  the  provisions  of 
the  Military  Selective  Service  Act  (50 
U.S.C.  App.  462,  as  amended  by  section 
916  of  Pub.  L  97-86). 

Basically,  we  wrill  disclose 
information  to  Selective  Service  which 
pertains  to  males  within  a  specitic  age 
group  as  determined  by  Selective 
Service.  Selective  Service  will  match  the 
records  against  their  records  and 
Department  of  Defense  records  to 
determine  which  individuals  are 
required  to  register,  but  have  not  done 
so.  Of  course,  we  will  disclose 
information  only  at  the  request  of  the 
President 

We  are  proposing  the  routine  use  in 
accordance  with  provisions  of  the 
Privacy  Act  and  our  disclosure 
regulation  (20  CFR  Part  401).  Section 
401.310  of  the  regulation  permits  us  to 
disclose  information  as  a  routine  use 
when  the  information  Mrill  be  used  for  a 
purpose  which  is  compatible  with  the 
purpose  for  which  we  collected  the 
information.  It  is  our  policy  to  consider 
disclosures  which  are  required  by 
statute  as  disclosures  for  compatible 
purposes.  Since  the  Military  Selective 
Service  Act  requires  disclosure  at  the 
request  of  the  President,  the  above 
routine  use  is  appropriate. 
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Since  we  are  proposing  the  routine 
use  in  accordance  with  all  requirements 
of  the  Privacy  Act.  we  do  not  anticipate 
that  disclosure  under  it  would  result  in 
any  clearly  unwarranted  adverse  effects 
on  the  privacy  rights  of  individuals.  The 
notice  below  contains  the  proposed 
routine  use  statement  discussed  above. 

Dated:  April  29, 19B2. 
John  A.  Svahn, 
ConunissJoner  of  Social  Security. 

09-60-0058 

SYSTEM  NAME: 

Master  Files  of  Social  Security 
Number  Holders.  HHS/SSA/OEER, 

SECURfTY  CLUSnCATION: 

None. 

SYSTEM  UOCATION: 

Office  of  Systems,  6401  Security 
Boulevard.  Baltimore,  Maryland  21235. 

CATEOOraaS  of  MOIVnUALS  COVENB>  ev  THE 

system: 

All  individuals  who  have  obtained 
Social  Security  Numbers. 

cateoohes  of  records  m  the  s»»ifcM. 

This  system  contains  all  of  the 
information  received  on  original 
applications  for  Social  Security 
Numbers  and  any  changes  in  the 
information  on  the  applications  that  are 
submitted  by  the  Social  Security 
Number  holder.  Cross-reference  may  be 
noted  where  multiple  nimibers  have 
been  issued  to  the  same  individual;  and 
indication  that  benefit  claim  has  been 
made  under  this  social  security  number. 

AUTHORrrv  FOR  maintenance  of  the 

system: 

Sections  205(a)  and  205(c)(2)  of  the 
Social  Security  Act 

PURPOSE(S): 

Information  in  this  is  used  for  the 
following  purposes: 

(a)  By  SSA  components  for  various 
title  11,  XVI  and  XVIII  claims  purposes 
including  usage  of  the  social  security 
number  itself  as  a  case  control  numbn 
and  a  secondary  beneficiary  cross- 
reference  control  number  for 
enforcement  purposes  and  use  of  the 
Social  Security  Number  record  data  for 
verification  of  claimant  identity  factors 
and  for  other  claims' purposes  related  to 
establishing  benefit  entitlement; 

(b)  By  SSA  as  a  basic  control  for 
retained  earnings  information; 

(c)  By  SSA  as  a  basic  control  and  data 
source  to  prevent  issuance  of  multiple 
Social  Security  Numbers; 

(d)  As  the  means  to  identify 
incorrectly  reported  names  or  Social 
Security  Numbers  on  earnings  reports; 


(e)  For  resolution  of  earnings 
discrepancy  cases; 

(f)  For  statistical  studies; 

(g)  By  the  Department  of  Health  and 
Human  Services  Audit  Agency  for 
auditing  benefit  payments  under  Social 
Security  programs; 

(h)  By  the  HHS  Office  of  Child 
Support  Enforcement  for  locating 
deserting  parents; 

(i)  By  National  Institute  of 
Occupational  Seifety  and  Health  for 
epidemiological  research  studies 
required  by  the  Occupational  Health 
and  Safety  Act  of  1974; 

(j)  By  the  SSA  Office  of  Refugee 
Resettlement  for  administering  Cuban 
refugee  assistance  payments;  and 

(k)  by  aie  HHS  Health  Care  Finance 
Administration  for  administering  title 
XVm  claims. 


ROUTINE  USES  OF  RECORDS  HAMTJ 
THE  SYSTEM.  INCUJDINa  CATEOOWES  OF 
USERS  AND  THE  FURPOSES  OF  SUCH  USES: 

Disclosure  may  be  made  for  routine 
uses  as  indicated  below: 

1.  Employers  are  notified  of  the  Social 
Security  Number  of  an  employee  in 
order  to  complete  their  records  for 
reporting  FICA  to  the  Social  Security 
Administration  pursuant  to  the  Federal 
Insurance  Contributions  Act  and  Section 
218  of  the  Social  Security  Act 

2.  To  State  welfare  agencies,  upon 
written  request,  of  the  Social  Security 
Numbers  of  AFDC  applicants  or 
recipients, 

3.  To  the  Department  of  Justice 
(Federal  Bureau  of  Investigation  and 
United  States  Attorneys)  for 
investigating  and  prosecuting  violations 
of  the  Social  Security  Act 

4.  To  the  Department  of  Justice  ■ 
(Immigration  and  Naturalization 
Service)  iat  the  identification  and 
location  of  aliens. 

5.  To  the  Department  of  Justice 
(Federal  Bureau  of  Investigation)  and 
the  Department  of  Treasury  (United 
States  Secret  Ser\'ice)  for  national 
security  matters  and  in  connection  with 
threats  on  the  life  of  the  President  or 
other  dignitaries. 

6.  To  the  Railroad  Retirement  Board 
for  administering  provisions  of  the 
Railroad  Retirement  and  Social  Security 
Acts  relating  to  railroad  employment 
and  for  administering  the  railroad 
Unemployment  Insurance  Act 

7.  To  the  Elnergy  Research  and 
Development  Administration  for  their 
study  of  the  long-term  effects  of  low- 
level  radiation  exposure. 

8.  To  the  Treasury  Department  for  tax 
administration  as  defined  in  26  U.S.C 
6103  of  the  Internal  Revenue  Code  and 
for  investigating  alleged  theft,  forgery,  or 


unlawful  negotiation  of  social  security 
checks. 

9.  To  a  congressional  office  in 
response  to  an  inquiry  from  the 
congressional  office  made  at  the  request 
of  that  individuaL 

la  to  the  Department  of  State  for 
administering  the  Social  Security  Act  in 
foreign  countries. 

11.  To  the  American  Institute  on 
Taiwan  for  administering  the  Social 
Security  Act  on  Taiwan. 

12.  To  the  Veterans  Administration. 
Regional  Office  Philippines,  for 
administering  the  Social  Security  Act  in 
the  Philippines. 

13.  To  die  Department  of  Interior  for 
administering  the  Social  Security  Act  in 
the  Trust  Territory  of  the  Pacific  Islands. 

14.  To  the  Depairtment  of  Labor  for 
administering  provisions  of  title  IV  of 
the  Federal  Coal  Mine  Health  and 
Safety  Act  and  for  studies  of  the 
effectiveness  of  training  programs  to 
combat  poverty. 

15.  To  the  Veterans  Administration  fior 
validation  of  the  Social  Security 
Numbers  of  compensation/pensioners  in 
order  to  provide  the  release  of  accurate 
pension/compensation  data  by  the 
Veterans  Administration  to  the  Social 
Security  Adnnnistration  for  social 
security  program  purposes. 

16.  To  the  Veterans  Administration  of 
information  requested  for  purposes  of 
determining  eligibility  for  or  amount  of 
VA  benefits,  or  verifying  other 
information  with  respect  thereto. 

17.  To  Federal  agencies  who  use  the 
Social  Security  number  as  a  numerical 
identifier  in  their  recordkeeping 
systems,  for  the  purpose  of  validating 
Siocial  Security  Numbers. 

18.  To  the  Department  of  Justice  in  the 
event  of  litigation  where  the  defendant 
is: 

(a)  the  Department  of  Health  and 
Human  Services  (HHS).  any  component 
of  HHS  or  any  employee  of  HHS  in  his 
or  her  official  capacity; 

(b)  the  United  States  where  HHS 
determines  that  the  claim,  if  successful, 
is  likely  to  directly  affect  the  operations 
of  HHS  or  any  of  its  components;  or 

(c)  any  HHS  employee  in  his  or  her 
individual  capacity  where  the  Justice 
Department  has  agreed  to  represent 
such  employee; 

HHS  may  disclose  such  records  as  it 
deems  desirable  or  necessary  to  the 
Department  of  Justice  to  enable  that 
Department  to  present  an  effective 
defense,  provided  such  disclosure  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

19.  State  Audit  agencies  for  auditing 
State  supplementation  payments  and 
medicaid  eligibility  considerations.  ' 
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20.  Information  necessary  to 
adjudicate  claims  filed  under  an 
international  Social  Security  agreement 
that  the  United  States  has  entered  into  - 
pursuant  to  Section  233  of  the  Social 
Security  Act  may  be  disclosed  to  a 
foreign  country  which  is  a  party  to  that 
agreement. 

21.  To  Federal,  State  or  local  agencies 
(or  agents  on  their  behalf)  for  the 
purpose  of  validating  social  security 
numbers  used  in  administering  cash  or 
noncash  income  mainteneince  programs 
or  health  maintenance  programs. 

22.  To  third  party  contacts  in 
situations  where  the  party  to  be 
contacted  has,  or  is  expected  to  have, 
information  which  will  verify  documents 
when  the  Social  Security  Administration 
is  unable  to  determine  if  such 
documents  are  authentic. 

23.  Upon  request  information  on  the 
identity  and  location  of  aliens  may  be 
disclosed  to  the  Department  of  justice 
(Criminal  Division,  Office  of  Special 
Investigations)  for  the  purpose  of 
detecting,  investigating  and,  where 
appropriate,  taking  legal  action  against 
suspected  Nazi  war  criminals  in  the 
United  States. 

24.  To  the  Selective  Service  System 
for  the  purpose  of  enforcing  draft 
registration  pursuant  to  the  provisions 
of  the  Military  Selective  Service  Act  (50 
U.S.C.  App.  462,  as  amended  by  section 
916  of  Public  Law  97-86.) 

POLWIES  AND  PRACTICES  RM  STOmNO, 
RETRIEVINO,  ACCE8SINO  AND  DISPOSING  OF 
RECOflOS  IN  THC  SYSTEM: 

STORAGE: 

Records  in  this  system  are  maintained 
as  paper  forms,  paper  lists,  punchcards, 
magnetic  tape,  microfilm,  microfiche 
files,  and  disk  with  on-line  access. 

retrievabiuty: 

Records  in  this  system  are  indexed 
both  by  Social  Security  Number  and 
name. 

safeguards: 

All  magnetic  tapes  and  disks  are 
within  an  enclosure  attended  by  security 
guards.  Anyone  entering  or  leaving  this 
enclosure  must  have  special  badges 
issued  only  to  authorized  personnel.  All 
microfilm,  microfiche,  and  paper  files 
are  accessible  only  by  authorized 
personnel  who  have  a  need  to  know. 

For  computerized  records, 
electronically  transmitted  between 
Central  Office  and  field  office  locations 
(including  organizations  administering 
SSA  programs  under  contractual 
agreements],  systems  securities  are 
established  in  accordance  with  the  HHS 
ADP  System  Manual,  "Part  8,  ADP 
System  Security."  Safeguards  include  a 


lock/unlock  password  system,  exclusive 
use  of  leased  telephone  lines,  a  terminal 
oriented  transaction  matrix,  and  an 
audit  trail. 

Expansion  and  improvement  of  SSA's 
telecommunications  systems  has 
resulted  in  terminals  equipped  with 
physical  key  locks.  The  terminals  also 
are  fitted  with  adapters  to  permit  the 
future  installation  of  data  encryption 
devices  and  devices  to  permit  the 
identification  of  terminals  users. 

RETENTKm  AND  DISPOSAL: 

All  paper  forms  are  retained  until  they 
are  filmed  or  are  entered  on  tape,  and 
the  accuracy  verified.  Then  they  are 
destroyed  by  shredding.  All  tape,  disks, 
microfilm,  microfiche  files  are  updated 
periodically.  Out-of-date  magnetic  tapes 
and  disks  are  erased.  The  out-of-date 
microfiche  is  disposed  of  by  the 
application  of  heat 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Director,  Office  of  Enumeration  and 
Earnings  Records,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 

NOTIFICATION  procedure: 

An  individual  can  determine  if  this 
system  contains  a  record  pertaining  to 
him  or  her  by  providing  his  or  her  name 
and  Social  Security  Number,  of  if  the 
social  security  number  is  not  known, 
date  of  birth,  place  of  birth,  mother's 
maiden  name,  and  father's  name,  and 
evidence  of  identity  to  the  address 
shown  under  system  manager  above. 
These  procedures  are  in  accordance 
with  HHS  Regulations  45  CFR  Part  5b. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures.  Also, 
requesters  should  reasonably  specify 
the  record  contents  they  are  seeking. 
These  procedures  are  in  accordance 
with  HHS  Regulations  45  CFR  Part  5b. 

CONTESTINO  RECORD  PROCEDURES: 

Same  as  notification  procedures.  Also, 
requesters  should  also  reasonably 
identify  the  record  and  specify  the 
information  they  are  contesting.  These 
procedures  are  in  accordance  with  HHS 
Regulations  45  CFR  Part  5b. 

RECORD  SOURCE  CATEGORIES: 

Social  Security  Number  applicants;  or 
individual  acting  on  their  behalf.  The 
Social  Security  Number  itself  is  assigned 
to  the  individual  as  a  result  of  internal 
processes  of  this  system. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT: 

None. 

[FK  Doc  aa-12173  FIM  S-l-a2:  8:45  tffl] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  D-82-666] 

New  York  Regional  Office;  Designation 
Of  Order  of  Succession 

AGENCY:  Housing  and  Urban 
Development  Department. 

ACTION:  Designation  of  order  of 
succession. 

summary:  Updates  the  designation  of 
officials  who  may  serve  during  the 
absence,  disability,  or  vacancy  in  the 
position  of  the  Regional  Administrator. 

EFFECTIVE  DATE:  This  designation  is 
effective  April  4, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Leonard  Feller,  Director, 
Management  and  Budget  Division, 
Office  of  Regional  Administration,  New 
York  Regional  Office,  Department  of 
Housing  and  Urban  Development  26 
Federal  Plaza,  N.Y,  N.Y.  10278  (264- 
4078).  This  is  not  a  toll-free  number. 

Designation 

Each  of  the  officials  appointed  to  the 
following  positions  is  designated  to 
serve  as  Acting  Regional  Administrator 
during  the  absence,  disabihty,  or 
vacancy  in  the  position  of  the  Regional 
Administrator  with  all  the  powers, 
functions,  and  duties  redelegated  or 
assigned  to  the  Regional  Ackninistrator. 
Provided,  that  no  official  is  authorized 
to  serve  as  Acting  Regional 
Administrator  unless  all  preceding  listed 
officials  in  this  designation  are 
unavailable  to  act  by  reason  of  absence, 
disability,  or  vacancy  in  the  position: 

1.  Deputy  Regional  Administrator. 

2.  The  Director,  Office  of  Regional 
Administration. 

3.  Regional  Counsel. 

4.  Regional  Director  of  Program 
Coordination.  _ 

5.  The  Director,  Office  of  Regional 
Housing. 

6.  The  Director,  Office  of  Community 
PLanning  and  Development. 

7.  The  Director,  Office  of  Fair  Housing 
and  Equal  Opportxmity. 

This  designation  supersedes  the 
designation  effective  May  1, 1979. 

Authority:  Delegation  of  Authority  by  the 
Secretary  effective  October  1, 1970;  36  PR 
3389.  February  23, 1971.  < 

Josaph  MoDticdolo, 

Regional  Administrator,  Region  11. 

[FR  Doc  82-12249  PU«]  S~«-82;  8:49  unj 
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Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Docket  No.  D-«2-665] 

Property  Disposition  Committees: 
Redeiegation  of  Authority 

agency:  Department  of  Housing  and 

Urban  Development  (HUD),  Office  of 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

ACTION:  Motice  of  Redeiegation  of 

Authority. 

summary:  This  redeiegation  of  authority 
is  issued  to  revise  the  procedures 
governing  Property  Disposition 
Committees,  to  abolish  the 
Headquarters  Committee,  and  to  reserve 
to  the  Assistant  Secretary  for  Housing- 
Federal  Housing  Commissioner  or  his/ 
her  designee  the  authority  to  concur 
with,  reject,  modify  or  suspend 
dispositions  authorized  by  a  Committee. 
EFFECnve  date:  March  17. 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Marvin  T.  Hilman,  Director,  Property 
Disposition  Division.  Office  of 
Multifamily  Financing  and  Preservation. 
Office  of  Housing,  U.S.  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street  SW.,  Washinton,  D.C. 
20410;  (202)  755-7220.  This  is  not  a  toll- 
free  number. 

SUPPLEMENTARY  INFORMATION:  A 

redeiegation  of  authority  and 
assignment  of  functions  with  respect  to 
the  Property  Disposition  Committee  was 
published  on  December  4, 1980  at  45  Fr 
80359.  This  Notice  revises  that 
redeiegation. 

Accordingly,  the  redeiegation 
published  December  4, 1980,  45  FR 
80359,  is  revised  to  read  as  follows: 

Section  A.  Property  Disposition 
Committee.  There  is  hereby  established 
in  each  Area  Office,  Multifamily  Service 
Office  and  combined  Regional/Area 
Offices  a  Property  Disposition 
Committee. 

1.  The  Property  Disposition  Committee 
in  a  combined  Regional/Area  Office 
shall  consist  of  the.  following  members 
or  their  designees:  Regional 
Administrator,  Chairperson;  Deputy 
Regional  Administrator  Director  of 
Regional  Housing;  Deputy  Director  for 
Housing  Management;  Deputy  Director 
for  Multifamily  Development;  and  such 
other  members  as  the  Regional 
Administrator  shall  designate  in  writing. 
The  Chief,  Property  Disposition  Branch/ 
Chief,  Loan  Management  and  Property 
Disposition  Branch  shall  serve  the 
Committee  in  an  advisory  capacity  and, 
except  in  the  event  of  a  tie  vote,  shall  be 
a  non-voting  member.  The  Regional 
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counsel  or  designee  shall  serve  in  an 
advisory  capacity  and  shall  be  a  non- 
voting member. 

2.  The  Property  Disposition  Committee 
in  an  Area  Office  shall  consist  of  the 
following  members  or  their  designees: 
Area  Manager,  Chairperson;  Deputy 
Area  Manager;  Director.  Housing 
Division;  Deputy  Director  for  Housing 
Management  Deputy  Director  for 
Housing  Development  and  such  other 
members  as  the  Area  Manager  shall 
designate  in  writing.  The  Chief.  Property 
Disposition  Branch/Chief,  Loan 
Management  and  Property  Disposition 
Branch  shall  serve  the  Committee  in  an 
advisory  capacity  and.  except  in  the 
event  of  a  tie  vote,  shall  be  a  non-voting 
member.  The  Area  Counsel  or  designee 
shall  serve  in  an  advisory  capacity  and 
shall  be  a  non-voting  member. 

3.  The  Property  Disposition  Committee 
in  a  Multifamily  Service  Office  shall 
consist  of  the  following  members  or 
their  designees:  Service  Office 
Supervisor,  Chairperson;  Deputy  Service 
Office  Supervisor  Deputy  Supervisor  for 
Housing  Management  Deputy 
Supervisor  for  Housing  Development 
and  such  other  members  as  the  Service 
Office  Supervisor  shall  designate  in 
writing.  TTie  Chief,  Property  Disposition 
Branch/Chief,  Loan  Management  and 
Property  Disposition  Brandi  shall  serve 
in  an  advisory  capacity  and,  except  in 
the  event  of  a  tie  vote,  shall  be  a  non- 
voting member.  The  Area  Counsel  or 
designee  shall  serve  in  an  advisory 
capacity  and  shall  be  a  non-voting 
member. 

Section  B.  Redeiegation  of  Authority 
to  Property  Disposition  Committees. 
Property  Disposition  Committees  are 
hereby  redelegated  the  following 
authority: 

1.  To  pass  upon  and  determine  the 
action  to  be  taiken  with  respect  to  the 
disposition  program  of  any  property 
acquired  by  the  Secretary,  located 
within  its  respective  jurisdiction,  in 
connection  with  multifamily  housing 
under  any  title  of  the  National  Housing 
Act  (12  U.S.C.  1701,  et  seq.).  college 
housing  under  Title  IV  of  the  Housing 
Act  of  1950  (12  U.S.C.  1749-1749c), 
housing  for  the  elderly  or  handicapped 
under  section  202  of  the  Housing  Act  of 
1959  (12  U.S.C.  1701q),  and 
nonresidential  property  under  Section 
312  of  the  Housing  Act  of  1964  (42  U.S.C. 
1452b].  The  disposition  programs  for 
such  properties  shall  include  the  terms 
of  sale,  maimer  of  financing,  method  of 
carrying  out  of  appropriate 
advertisement  for  each  public  offering 
and  where  appropriate,  the  terms, 
amounts,  interest  rateSi  and 
amortization  plans  of  mortgages  taken 
as  security,  and  any  special  provisions 


in  connection  with  the  sale  of  such 
properties. 

2.  To  determine  whether  an 
expenditure  in  connection  with  any 
multifamily  housing  project  is 
"necessary  to  carryout  the  provisions" 
of  Tides.  L  a  VL  Vn.  Vm.  DC  X  and  XI 
of  the  National  Housing  Act  as  such 
term  is  used  in  Section  1  of  the  Act  (12 
U.S.C.  1702),  and  to  approve  such 
expenditiu^  for  and  on  behalf  of  the 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner  whenever  such  a 
determination  and  approval  is  necessary 
to  support  the  legal  authority  of  the 
Assistant  Secretary  to  make  such 
expenditure. 

Section  C.  Procedures.  The  following 
procedures  shall  apply  to  Property 
Disposition  Committees: 

1.  Any  Committee  action  must  be 
approved  by  a  majority  vote  of  all 
members  of  the  Committee. 

2.  In  order  to  carry  out  the  functions  of 
a  Conunittee,  the  Chairperson  is 
authorized  to  execute  any  deed,  deed  of 
release,  assignment  and  satisfaction  of 
mortgage,  contract  of  purchase 
(installment  contract  of  purchase),  offer, 
acceptance,  or  other  form  of  contract 
sale,  or  other  instrument  relating  to  such 
properties  or  any  interest  therein 
acquired  by  the  Secretary. 

3.  Any  employee  who  has  been 
formally  designated  to  serve  in  an  acting 
capacity  for  a  member  of  the  Committee 
in  connection  vtrith  his/her  Departmental 
duties  shall  serve  as  a  member  of  the 
Committee  in  the  absence  of  such 
member. 

Section  D.  Exercise  of  Redelegated 
Authority. 

1.  Redelegations  of  authority  made 
under  Sections  A  through  C  shall  not  be 
construed  to  modify  or  otherwise  affect 
the  administrative  and  supervisory 
powers  of  the  Director,  Office  of 
Multifamily  Financing  and  Preservation, 
Regional  Administrator,  Area  Manager 
or  Service  Office  Supervisor. 

2.  The  Assistant  Secretary  may 
require  that  Committee  authorizations 
be  reviewed  by  the  Office  of  Multifamily 
Financing  and  Preservation.  When  this 
is  required,  authorizations  shall  be 
forwarded  to  the  Director.  Office  of 
Multifamily  Financing  and  Preservation 
and  shall  become  final  disposition 
program  15  working  days  after  receipt  of 
the  authorization  by  the  Office  of 
Multifamily  Financing  and  Preservation, 
unless  the  authorization  is  rejected, 
modffied  or  suspended,  in  writing,  by 
the  Director,  the  Deputy  Assistant 
Secretary  for  Multifamily  Housing 
Programs,  or  the  Assistant  Secretary  or 
his/her  designee. 
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3.  Each  Regional  Administrator  in  a 
Regional/Area  Office,  Area  Manager,  or 
Service  Office  Supervisor  is  authorized 
to  amend  Property  Disposition 
Conmiittee  authorizations,  when 
required  by  such  circumstances  as 
estimated  changes  in  rental  rates  or 
operating  expenses,  changes  in  the 
maximum  FHA-insured  interest  rates,  or 
other  similar  changes  of  a  non- 
substantive nature. 

Section  E.  Revocations  of  Prior 
Redelegations. 

All  other  redelegations  of  authority 
with  respect  to  Property  Disposition 
Conunittees  are  hereby  revoked  upon 
publication  of  this  redelegation  of 
authority. 

(Secretary's  delegation  of  authority  to 
redelegate  published  at  36  FR  5005,  March  16, 
1971) 

(Sec.  7(d).  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  3535(d))) 

Dated:  April  28, 1982. 
Phillip  Abrams, 

General  Deputy  Assistant  Secretary  for 
Housing — Deputy  Federal  Housing 
Commissioner. 

[FR  Doc.  BZ-12248  Filed  S.4-A2;  a:4S  amj 
BtUJIM  CODE  4210-27-11 


DEPAFrrMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

District  Grazing  Advisory  Board, 
Susanville,  Calif,;  Meeting 

Notice  is  hereby  given  in  accordance  ' 
with  Pub.  L  94-570  (FLPMA),  that  a 
meeting  of  the  Susanville  District 
Grazing  Advisory  Board  will  be  held  on 
lune  21, 1982. 

The  meeting  will  begin  at  10  a  on.  in 
the  Surprise  Resource  Area  Office  of  the 
Bureau  of  Land  Management, 
Cedarville,  California. 

The  agenda  for  the  meeting  will 
include: 

1.  Categorizing  of  Allotments 

2.  Stock  Driveway  Revocation 

3.  Use  of  Grazing  Fees  in  Stewardship 
Areas 

4.  Update  on  Forest  Boundary 
Adjustment 

5.  Allocation  of  Range  Funds  in  State  of 
California 

6.  Other  Items  as  Appropriate 

7.  Public  Comments 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  3:30 
p.m.  and  4:30  p.m.,  or  file  a  written 
statement  for  the  Board's  consideration. 
Anyone  wishing  to  make  an  oral 
statement  must  notify  the  District 
Manager,  Bureau  of  Land  Management, 
P.O.  Box  1090,  Susanville.  California 


96130-1090,  by  June  11, 1982.  Depending 
upon  the  number  of  persons  wishing  to 
make  oral  statements,  a  per  person  list 
limit  may  be  established. 

Summary  minutes  of  the  Board 
Meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
(during  regular  business  hours)  within  30 
days  following  the  meeting. 

Dated:  April  28, 1982. 
C.  Rex  Cleary, 

District  Manager. 

[FR  Doc  S2-12Z72  Filed  J-4-82;  8:45  am] 
BILUNG  COOE  4310-M-M 


Rawlins  District,  Final  Management 
Decisions,  Coal;  Wyoming 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Final  Coal 

Management  Decisions,  Rawlins 

District. 

summary:  The  Rawlins,  Wyoming 
District  Office  of  the  Bureau  of  Land 
Management  has  reviewed  and  made 
final  decisions  for  federal  coal 
management  in  the  Overland  and  Divide 
Planning  Units.  The  purpose  for  the 
review  was  to  update  the  Management 
Framework  Plans  (MFPs)  for  the  two 
planning  units  and  to  msdce  certain  that 
the  MFPs  reflect  current  statutory 
requirements  and  policies  to  continue 
carrying  out  the  requirements  of  Section 
522  of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977.  The  decisions 
affect  known  and  potential  coal  areas  in 
both  the  Overland  and  Divide  Planning 
Units.  These  areas  are  located  in  south 
central  Wyoming  (western  Carbon 
County  and  eastern  Sweetwater 
County). 

Public  participation  opportunities 
were  provided  by  Federal  Register 
notice  of  February  17, 1982;  by  pubhc 
meetings  conducted  in  Baggs,  Wyoming 
on  February  6;  Saratoga,  Wyoming  on 
February  7;  and  Rawlins,  Wyoming  on 
February  8  to  present  the  proposed 
decisions;  by  an  open  house  and  public 
meeting  in  Rawlins  on  March  15  to 
discuss  the  proposed  decisions;  by  a 
public  hearing  on  the  evening  of  March 
15  in  Rawlins;  by  public  review  of  the 
proposed  decisions  brochure  of  June  19, 
1981;  and  by  informal  public  contacts  in 
the  process  of  reviewing  the  area.  F*ublic 
comments  were  carefully  considered 
and  the  final  coal  decisions  contained  in 
the  Management  Framework  Plans 
reflect  those  considerations. 

A  brochure  summerizing  these  final 
coal  decisions  will  be  available  about 
April  26, 1982  In  the  Rawlins  District 
Office.  Those  who  attended  the  public 


hearing  or  expressed  interest  in  these 
decisions  will  be  mailed  a  copy  of  each 
brochure. 

DATES:  The  brochure  will  be  available  to 
the  public  on  or  about  May  7, 1982. 

addresses:  The  Rawlins  District, 
located  at:  1300  N.  3rd  Street,  P.O.  Box 
670,  Rawlins,  Wyoming  82301. 

FOR  RIRTHER  INFORMATION  CONTACT: 

The  Divide  Resource  Area  Manager  or 
the  Regional  Planner  at  the  above 
address;  or  call  (307)  324-7171.  Divide 
Resource  Area  Manager  Bud  Holbrook, 
Regional  Planner  Gene  Kolkman. 
David  I.  Walter. 
District  Manager. 

[FR  Doc.  82-12271  FUed  5-4-82;  8:45  am) 
BILUNQ  COOE  431».«4-M 


Bureau  of  Reclamation 

Hungry  Horse  Powerplant 
Enlargement  and  Reregulating 
Reservoir,  Hungry  Horse  Project, 
Mont.;  Intent  To  Prepare  an 
Environmental  Statement;  Correction 

This  notice  is  to  correct  a  notice 
which  was  printed  in  Volume  47, 
Number  78  of  the  Federal  Register  on 
Thursday,  April  22, 1982.  That  notice 
stated  that  a  scoping  meeting  to  help 
identify  significant  environmental  issues 
related  to  increasing  the  capacity  of 
power  generating  facilities  at  Hungry 
Horse  Dam,  Hungry  Horse,  Montana, 
would  be  held  Tuesday  May  19, 1982. 
The  date  should  be  corrected  to 
Tuesday  May  18, 1982. 

Dated:  April  30, 1982. 
Eugene  Hinds, 
Assistant  Commissioner. 

[FR  Doc.  82-12288  Plied  5-4-82:  8:45  am) 
BILUNQ  COOE  4310-0«-M 


Dunn-Nokota  Methanol  Project,  Intent 
to  Negotiate  and  to  Prepare  an 
Environmental  Impact  Statement  and 
Announcement  of  Scoping  Meeting 

Pursuant  to  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Department  of  the  Interior 
proposes  to  prepare  an  environmental 
impact  statement  (EIS)  on  the  Dunn- 
Nokota  Methanol  Project  located  in 
Dunn  County,  North  Dakota.  The 
proposed  methanol  project  would 
involve  several  Federal  agencies.  The 
Bureau  of  Reclamation  (Bureau)  has 
been  designated  the  lead  Federal  agency 
in  the  preparation  of  the  EIS. 

The  Bureau  intends  to  begin  contract 
negotiations  with  the  Nokota  Company 
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for  industrial  water  service  from  Lake 
Sakakawea.  The  Nokota  Company  has 
applied  for  a  contract  which  would 
provide  up  to  16,800  acre-feet  of  annual 
water  service  for  the  proposed  Dunn- 
Nokota  Methanol  Project.  Construction 
is  planned  to  begin  in  1985  and  to  be 
completed  early  in  1991.  Terms  and 
conditions  of  industrial  water  service 
contracts  of  this  type  have  been 
completed  in  similar  contract  actions  for 
industrial  water  service  from  Lake 
Sakakawea.  Other  related  Federal 
activities  would  involve  the  permitting 
activities  of  the  Bureau  of  Land 
Management  and  the  Corps  of 
Engineens.  The  Duim-Nokota  Methanol 
Project  is  a  mine-mouth,  coal-to- 
methanol  complex  proposed  by  the 
Nokota  Company  for  construction  and 
operation  in  west-central  North  Dakota 
in  the  Fort  Union  Coal  Region  at  Dunn 
County.  North  Dakota.  The  project 
would  produce  86,940  barrels  per  stream 
day  [BPSD]  of  methanol  from  43,150  net 
short  tons  per  stream  day  (STISD)  of 
run-of-mine  (ROM)  lignite  coal,  and 
have  an  annual  capacity  of  29.6  million 
barrels  (1.24  billion  gallons)  of  methanol 
and  14.7  million  tons  of  ROM  coal, 
based  on  a  93  percent  on-stream  factor 
(340  stream  days  per  year).  As  an 
alternative.  Nokota  is  considering  co- 
production  of  substitute  natural  gas 
(SNG)  and  methanol 

Two  scoping  sessions  will  be  held  on 
May  18, 1982,  to  identify  significant 
issues  for  he  EIS.  The  first  will  begin  at  9 
a.m.  in  the  Hospitality  Room  of  the  Gate 
City  SaVings  and  Loan  Association,  304 
E.  Rosser  Avenue,  Bismarck,  North 
Dakota,  and  the  second  will  begin  at 
7:00  p.m.  at  the  Dimn  Center  Community 
Center.  Dunn  Center.  North  Dakota. 

Any  questions  or  suggestions 
regarding  the  proposed  EIS  should  be 
addressed  to  Eley  P.  Denson.  Bureau  of 
Reclamation,  P.O.  Box  2553,  Billings, 
Montana  59103,  telephone  number  (406) 
657-6558,  or  Rick  Blaskovich,  Bureau  of 
Reclamation,  P.O.  Box  2553.  Billings. 
Montana  59103,  telephone  number  (406) 
657-6805.  Requests  for  copies  of  the 
draft  contract  may  be  obtained  from  Mr. 
William  Crosby,  Bureau  of  Reclamation, 
attention  code  UM-440,  P.O.  Box  2553, 
Billings,  Montana  59103,  telephone 
number  (406)  657-6413. 

Dated:  y^ril  3a  1982. 
Eugene  Hiads, 

Assistant  Commissioner  of  Reclamation. 

[FR  Ooc.  B2-ia42  Piled  5-i-82;  a:4S  am] 

Bnxmo  CODE  4310-OMi 


Minerals  Management  Service 

Oil  and  Gas  and  Sulphur  Operations  In 
the  Outer  Continental  Shelf 

agency:  Minerals  Management  Service, 
Interior. 

ACTKMi:  Notice  of  the  Receipt  of  a 
Proposed  Development  and  Production 
Plan. 

summary:  This  Notice  announces  that 
Aminoil  USA.  Inc.,  Unit  Operator  of  the 
East  Cameron  Block  195  Federal  Unit 
Agreement  No.  14-08-001-8855, 
submitted  on  April  20, 1982,  a  proposed 
supplemental  plan  of  development/ 
production  describing  the  activities  it 
proposes  to  conduct  on  the  East 
Cameron  Block  195  Federal  Unit 

The  purpose  of  this  Notice  is  to  inform 
the  pubha  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978. 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  plan  and 
that  it  is  available  for  public  review  at 
the  offices  of  the  Minerals  Manager, 
Gulf  of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  N.  Causeway 
Blvd.,  Room  147.  Metairie,  Louisiana 
70002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Minerals  Management  Service,  Public 
Records,  Room  147,  open  weekdays  9 
a.nL  to  3:30  p.m..  3301  N.  Causeway 
Blvd.,  Metairie,  Louisiana  70002,  phone 
(504)  837-4720.  exL  226. 
SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  development  and 
production  plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  on  December 
13, 1979  (44  FR  53685).  Those  practices 
and  procedures  are  set  out  in  a  revised 
Section  250.34  of  Tide  30  of  die  Code  of 
Federal  Regulations. 

Dated:  April  28. 1982. 

Lowell  G.  Hammons, 

Minerals  Manager,  Gulf  of  Mexico  OCS 
Region. 

|FK  Doc  8Z-12273  Filed  »-t-B2: 8:45  am] 
BILUNQ  CODE  431(>-S1-M 


Oil  and  Gas  and  Sulphur  Operations  In 
the  Outer  Continental  Shelf 

agency:  Minerals  Management  Service. 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Development  and  Production 
Plan. 

summary:  Notice  is  hereby  given  that 
Gulf  Oil  Exploration  and  Production 


Company  has  submitted  a  Development 
emd  Production  Plan  describing  the 
activities  it  proposes  to  conduct  on 
Lease  OCS-G  4486,  Block  301,  Main 
Pass  Area,  offshore  Louisiana. 

The  purpose  of  this  Notice  is  to  inform 
the  public  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978. 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  Plan  and 
that  it  is  available  for  public  review  at 
the  Office  of  the  Minerals  Manager,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147.  Metairie. 
Louisiana  70002. 

FOR  FURTHER  INFORMATION  CONTACT! 

Minerals  Management  Service,  Public 
Records,  Room  147,  open  weekdays  9 
a.m.  to  3:30  p.m.,  3301  North  Causeway 
Blvd.,  Metairie.  Louisiana  70002.  Phone 
(504)  837-4720.  ExL  228. 

SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Mineral 
Management  Service  makes  information 
contained  in  Development  and 
Production  Plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  December  13. 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  a  revised 
§  250.34  of  Tide  30  of  die  Code  of 
Federal  Regulations. 

Dated:  April  28, 1982. 

Lowell  G.  Hammoos. 

Minerals  Manager.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc  82-12274  Filed  C-4-82: 8:45  am] 
BILLING  CODE  4310-31-M 


National  Park  Service 

Cuyahoga  Valley  National  Recreation 
Area  Advisory  Commission;  Meeting 

Notice  is  hereby  given,  in  accordance 
with  the  Federal  Advisory  Committee 
Act  86  Stat.  770.  5  U.S.C.  App.  1.  as 
amended  by  the  Act  of  September  13, 
1976,  90  Stat.  1247,  Uiat  a  meeting  of  die 
Cuyahoga  Valley  National  Recreation 
Area  Advisory  Commission  will  be  held 
beginning  7:30  p.m.  (EDT),  on  Thursday, 
May  27. 1982.  at  die  Canal  Visitor 
Center  located  at  6699  Canal  Road,  one 
mile  south  of  Rockside  Road  in  Valley 
View,  Ohio. 

The  Commission  was  established  by 
the  Act  of  December  27. 1974,  88  Stat 
1788, 16  U.S.C.  460ff-4,  to  meet  and 
consult  with  the  Secretary  of  the  Interior 
on  matters  relating  to  the  administration 
and  development  of  the  Cuyahoga 
Valley  National  Recreation  Area. 
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The  members  of  the  Commission  are 
as  follows: 

Mrs.  Tommie  Patty  (Chairperson) 

Mr.  John  Craig 

Mr.  Norman  A.  Godwin 

Mrs.  William  Hutchison 

Mr.  James  S.  Jackson 

Mrs.  George  Klein 

Mr.  Stanley  Mottershead 

Mr.  C.  W.  Eliot  Paine 

Mr.  Melvin  J.  Rebholz 

Mr.  F.  Eugene  Smith 

Ms.  Robbie  Stillman 

Mr.  Barry  K.  Sugden 

Dr.  Robert  W.  Teater 

Matters  to  be  discussed  at  this 
meeting  include: 

1.  A  presentation  on  the  new 
headquarters  plan 

2.  A  presentation  on  the  Oak  Hill 
Development 

3.  A  presentation  on  the  cultiiral 
programs  being  offered  during  the 
summer  at  Cuyahoga  Valley 

4.  Update  on  park  operations 
The  meeting  will  be  open  to  the 

public.  It  is  expected  that  about  100 
persons,  in  addition  to  members  of  the 
Commission,  will  be  able  to  attend  this 
meeting.  Interested  persons  may  submit 
written  statements.  Such  statements 
should  be  submitted  to  the  official  listed 
below  prior  to  the  meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Lewis  S. 
Albert,  Superintendent,  Cuyahoga 
Valley  National  Recreation  Area.  P.O. 
Box  158,  Peninsula,  Ohio  44264, 
telephone  (216)  650--1414.  Minutes  of  the 
meeting  will  be  available  for  pubhc 
inspection  3  weeks  after  the  meeting,  at 
the  offlce  of  Cuyahoga  Valley  National 
Recreation  Area,  located  at  501  West 
Streetsboro  Road  (State  Route  303),  2 
miles  east  of  Peninsula,  Ohio. 

Dated:  April  26, 1982. 
).  L  Dunning. 
Regional  Director,  Midwest  Region. 

[FR  Doc.  82-12253  Filed  5-*-82:  8:45  am) 
BIU.INO  CODE  4310-70-M 


Indiana  Dunes  National  Lakeshore 
Advisory  Commission;  Meeting 

Notice  is  hereby  given,  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  86  Stat.  770.  5  U.S.C.  App.  1,  as 
amended  by  the  Act  of  September  13, 
1976,  90  Stat.  1247,  that  a  meeting  of  the 
Indiana  Dunes  National  Lakeshore 
Advisory  Commission  will  be  held  at 
8:30  a.m.,  CDT,  on  Friday,  May  28, 1982. 
at  the  Indiana  Dunes  National 
Lakeshore  Visitor  Center  at  U.S. 
Highway  12  and  Kemil  Road, 
Chesterton,  Indiana. 

The  Commission  was  established  by 
the  Act  of  November  5, 1966.  80  Stat. 


1309, 16  U.S.C.  4e0u-7.  as  amended  by 
the  Act  of  October  18, 1976,  90  Stat 
2530,  2533,  to  meet  and  consult  with  the 
Secretary  of  the  Interior  on  matters 
related  to  the  administration  and 
development  of  the  Indiana  Dunes 
National  Lakeshore. 

The  members  of  the  Commission  are 
as  follows: 

Mr.  John  R.  Schnurlein  (Chairperson) 
Mr.  Ronald  Bent 
Ms.  Anna  R.  Carlson 
Mr.  R.  M.  Gacki 
Mr.  James  Holland 
Ms.  Lynne  Kaser 
Mr.  James  H.  Lahey 
Mr.  William  L  Lieber 
Ms.  Celia  Nealon 
Ms.  Gail  H.  Pugh 
Dr.  John  A.  Rackauskas 
Mr.  John  Tucker 
Mr.  Norman  Tufford 

Matters  to  be  discussed  at  this 
meeting  include: 

1.  Chairman's  Quarterly  Report 

2.  Status  of  land  acquisition 

3.  Quarterly  Status  Report  of  planning 
and  development  for  Indiana  Dunes 
National  Lakeshore 

4.  Quarterly  Status  Report  of  1982 
operations 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Commission  prior  to  the 
meeting  a  written  statement  concerning 
the  matters  to  be  discussed.  Persons 
wishing  further  information  concerning 
the  meeting,  or  who  wish  to  submit 
written  statements,  may  contact  James 
R.  Whitehouse,  Superintendent,  bidiana 
Dunes  National  Lakeshore,  1100  North 
Mineral  Springs  Road,  Porter,  Indiana 
46304,  telephone  219-026-7561. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  4  weeks 
after  the  meeting  at  the  office  of  the 
Indiana  Dunes  National  Lakeshore 
located  at  lloaNorth  Mineral  Springs 
Road,  Porter,  Indiana. 

Dated:  April  26, 1982. 
),  L.  Dunning, 
Regional  Director,  Midwest  Region. 

[FR  Doc.  82-12252  Filed  5-4-82;  8:45  am) 
BILLINQ  CODE  4310-70-M 


Intention  To  Negotiate  Concession 
Contract 

Pursuant  to  the  provisions  of  Section  5 
of  the  Act  of  October  9, 1965  (79  Stat. 
969;  16  U.S.C.  20),  public  notice  is  hereby 
given  that  by  June  4, 1982,  the 
Department  of  the  Interior,  through  the 
Director  of  the  National  Park  Service, 
proposes  to  negotiate  a  concession 
contract  with  National  Park 
Concessions,  Inc..  authorizing  it  to 


continue  to  provide  lodging,  food  and 
beverage,  merchandising,  automobile 
service  stations,  trailer  village  and 
boating  facilities  and  services  for  the 
public  at  Big  Bend,  Isle  Royale. 
Mammoth  Cave  and  Olympic  National 
Parks  and  on  the  Blue  Ridge  Parkway 
for  a  period  of  twenty  (20)  years  from 
date  of  execution  of  the  contract. 

The  proposals  at  Blue  Ridge  Parkway 
and  at  Isle  Royale  cmd  Mammoth  Cave 
National  Parks  involve  no  signiHcant 
change  in  the  present  level  or  scope  of 
services,  and  are  categorically  excluded 
from  requirements  for  preparation  of  an 
environmental  impact  statement.  The 
proposals  at  Big  Bend  and  Olympic 
National  Parks  involve  construction 
and/or  improvement  programs 
previously  evaluated  in  environmental 
assessments  prepared  for  development 
concept  plans  in  each  park;  and 
Findings  of  No  Significant  Impact  were 
made  in  conformance  with  the  Council 
on  Environmental  Quality  regulations 
implementing  the  National 
Environmental  Policy  Act  (NEPA)  (40 
CFR  Parts  1500-1508). 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  under  an 
existing  contract  which  expired  by 
limitation  of  time  on  December  31. 1981, 
and  therefore,  pursuant  to  the  Act  of 
October  9. 1965,  as  dted  above,  is 
entitled  to  be  given  preference  in  the 
renewal  of  the  contract  and  in  the 
negotiation  of  a  new  contract.  This 
provision  in  effect,  grants  National  Park 
Concessions,  Inc.,  the  opportunity  jo 
meet  or  equal  the  terms  and  conditions 
of  any  other  proposal  submitted  in 
response  to  this  Notice  which  the 
Secretary  may  consider  better  than  the 
proposal  submitted  by  National  Park 
Concessions,  Inc.  If  National  Park 
Concessions.  Inc.,  amends  its  proposal 
and  the  amended  proposal  meets  or 
equals  the  better  offer,  then  the 
proposed  new  contract  will  be 
negotiated  with  National  Park 
Concessions.  Inc. 

The  Secretary  will  consider  and 
evaluate  all  proposals  received  as  a 
result  of  this  Notice.  Any  proposal, 
including  that  of  the  existing 
concessioner,  must  be  postmarked  or 
hand  deUvered  on  or  before  June  4, 1982 
to  be  considered  and  evaluated. 

Interested  parties  should  contact  the 
Director,  National  Park  Service,  18th  & 
"C"  Streets  NW..  Washington,  D.C 
20240,  for  information  as  to  the 
requirements  of  the  proposed  contract. 
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Dated:  April  29, 1962. 
RiumU  E.  DidcMiMMi. 
Director,  National  Park  Senrioe. 

|FS  Doc.  n-IZZSO  Piled  S-«-8K  MC  ^ 
■UJNQ  COOC  43ie-7»-ll 


INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carrtors;  Flnanca  AppOcatiorw; 
Dedslon-Notica 

Hie  following  applicatioDs,  filed  on  or 
after  July  3, 1960,  seek  approval  to 
consolidate,  purchase,  merge,  lease 
operating  riglits  and  properties,  or 
acquire  control  of  motor  carriers 
pursuant  to  49  U.S.C  11343  or  11344. 
Also,  applications  directly  related  to 
these  motor  finance  applications  (such 
as  conversions,  gateway  eliminations, 
and  securities  issuancesj  may  be 
involved. 

The  applications  are  governed  by 
Special  Rule  240  of  the  Ck>mmission'8 
Rules  of  Practice  (49  CFR  1100.240).  See 
Ex  Parte  55  (Sub-Na  44).  Rules 
Coveming  Applications  Filed  By  Motor 
Carriers  Under  40  US.C.  11344  and 
11349.  363 1.C.C.  740  (1981).  These  rules 
provide  among  other  things,  that 
opposition  to  the  granting  of  an 
application  must  be  filed  with  the 
Commission  in  the  form  of  verified 
statements  within  45  days  after  the  date 
of  notice  of  filing  of  the  application  is 
published  in  the  Federal  Register. 
Failure  seasonably  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  the 
protest  includes  e  request  for  oral 
hearings,  the  request  shall  meet  the 
requirements  of  Rule  242  of  the  special 
rules  and  shall  include  the  certification 
required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.241.  A  copy  of  any 
application,  together  with  applicanf  s 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00,  in 
accordance  with  49  CFR  1100.241(d). 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authorify. 

We  find,  with  the  exception  of  those 
applicatioas  involving  impediments  (e.g., 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  oontroi  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demoiutrated.  in 
aocordanc*  with  the  applicabls 


provisions  of  49  U.S.C.  11301. 11302, 
11343, 11344,  and  11349,  and  with  the 
CcHnmission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  states  below.  Except 
where  specifically  noted  this  dedsion  is 
neidier  a  major  Federal  action 
significandy  affecting  the  quality  of  the 
human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulatory  action 
under  the  Energy  PoUcy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  appUcatitm  (»• 
to  any  application  direcdy  related 
thereto  files  witliin  45  days  of 
publication  (or,  if  the  appUcation  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  appUcation 
involves  impediments)  upon  compliance 
with  certain  requirements  which  «viU  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice.  To 
the  extent  that  the  authorify  sought 
below  may  duplicate  an  appUcant's 
existing  authorify,  the  dupUcation  shall 
not  be  construed  as  conferring  more 
than  a  single  operating  right 

Applicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authorify  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

Dated  April  26, 1962. 

By  the  CommiBgion,  Review  Board  Number 
3,  Members  Krock.  Joyce  and  DowelL 
Agadia  L.  Maqjenovich, 
Secretory. 

MC-F-14837  filed  April  9, 1982. 
Authorify  sought  by  ARNOLD  BROS. 
TRANSPORT,  LTD.,  Suite  200,  851 
Lagimodiere  Blvd.,  Winnipeg.  Manitoba 
R2)  3K4,  to  purchase  Certificate  No. 
MC-125628  (Subs  1,  5  and  6X)  from  S.S. 
Baird  &  Sons.  Ltd.  155  Whiting  Road. 
Fredericton,  New  Brunswick  E3B  565, 
and  for  control  by  Frank  E.  Arnold  and 
Gerald  R.  Arnold,  (same  address  as  first 
given  above),  of  said  operating  rights 
through  the  transaction.  Representative: 
Bernard  J.  Kompare.  Suite  170a  180  N. 
Michigan  Ave.,  Chicago,  IL  60601. 
Operating  rights  transferred  authorize 
lumber  and  wood  products  between 
ports  of  entry  on  U.S./Canada  Boundary 
Line  located  in  ME,  on  the  one  hand, 
and.  on  the  other,  points  in  ME,  NH.  VT. 
MA,  RI,  CT.  NY,  and  NJ;  and  (1) 
commodities  the  transportation  of  which 
because  of  size  or  weight  require  use  of 
special  equipment,  (2)  materials, 
equipment,  supplies,  and  parts  for 
commodities  in  (1)  above  when  their 
transportation  is  inddental  to 
transportation  of  commodities  in  (1) 


above,  (3)  Self-propelled  articles,  each 
weghting  15,000  lbs.  or  more,  and  (4) 
equipment  machinery,  tools,  parts  and 
supplies  for  commodities  in  (3)  above 
when  their  transportation  is  incidental 
to  transportation  of  commodities  in  (3) 
above,  between  ports  of  entry  on  VS./ 
Canada  Boundary  Line  located  in  ME, 
on  the  one  hand.  and.  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 
Transferee  is  a  common  carrier  (MC- 
118806)  operating  in  all  states. 

Nota. — ^Transferee  presently  controls 
transferor,  as  approved  in  MC-F-13582. 
Transferee  will  be  liquidated  upon  approval 
of  proposed  transfer. 

MC-F-14813,  RepubUsh  VDONG  LINE. 
INC.— Purchase  (Portion)  TRAIL  WAYS. 
INC,  republish  to  correct  error  made  by 
member  Joyce  concerning  Certa  in 
Kansas  intrastate  operatingrights.  The 
Fedaral  Segistar  publication  of  April  6, 
1982  VoL  47,  No.  66  Page  14792  should 
be  corrected  in  the  following  manner  By 
inserting  the  words  "and  properties 
including  certain  Kansas  intrastate 
operating  rights,"  before  the  phrase  "at 
Trailways"  and  after  the  phrase  "a 
portion  of  the  operating  tii^tB"  and  by 
deleting  the  phrase  "is  published  in 
another  section  of  the  Federal  RegMar." 
and  inserting  in  lieu  thereof  the 
following:  "Was  pubUsfaed  in  at  page 
14793  of  the  Federal  Registar  of  April  6^ 
1982.  This  should  correct  all  errors. 

Volume  No.  OP2-87A 

Decided:  April  2a,  1982. 

By  the  Commisston.  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 
(Member  Parker  not  participating.} 

MC-F-1483&  filed  April  8. 1962. 
ARKANSAS  BEST  CORPORATION 
(ABC)  (Applicant).  1000  Sondi  21st  St. 
Fort  Smith.  AR  72901— Continuance  in 
control— CPI,  INC  (CPI).  5411  South 
31st  St.  Fort  Smidi.  AR..  72903. 
Representative:  Joseph  K.  Reber.  P.O. 
Box  48,  Fort  Smith.  AR.,  72902. 
Applicant  seeks  authorify  to  continue  in 
control  of  CPI  upon  the  institution  by 
CPI  of  operations  in  interstate  or  foreign 
commerce,  as  a  motor  common  carrier. 
Applicant  seeks  to  acquire  control  of 
said  ri^ts  and  property  through  the 
transaction.  Applicant  a  non-carrier, 
controls  through  stock  ownership, 
Arkanasa  Best  Freight  System,  Inc.,  a 
motor  cfurier  operating  pursuant  to 
authorify  issued  in  MC-29910  and  subs 
thereto,  and  Container  Carrier 
Corporation,  a  motor  carrier  operating 
pursuant  to  aatfaorify  issued  in  MC- 
135419  and  sobs  thereto.  Applicant  alao 
indirecUy  controls  Trans-States  lines, 
Ina,  a  moto  carrier  operating  pursuant 
to  authorify  issued  in  MC-148026  and 
subs  Qiereto. 
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Nats. — CPI  has  Bled  as  a  directly  related 
application  its  initial  common  carrier 
application,  docketed  MC-161412,  published 
in  this  same  Federal  Register  issue. 

Dedsion-NotiGe 

The  following  applications  seek 
approval  to  consolidate,  purchase, 
merge,  lease  operating  rights  and 
properties,  or  acquire  control  of  motor 
carriers  pursuant  to  49  U.S.C.  11343  or 
11344.  Also,  applications  direcUy  related 
to  these  motor  finance  apphcations 
(such  as  conversions,  gateway 
eliminations,  and  securities  issuances] 
may  be  involved. 

The  applications  are  governed  by 
Special  Rule  240  of  the  Commission's 
Rules  of  Practice  (49  CFR  1100.240). 
These  rules  provide,  among  other  things, 
that  opposition  to  the  granting  of  an 
application  must  be  filed  with  the 
Commission  within  30  days  after  the 
date  of  notice  of  filing  of  the  application 
is  published  in  the  Federal  Register. 
Failure  seasonably  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding. 
Opposition  under  these  rules  should 
comply  with  Rule  240(c)  of  the  Rules  of 
Practice  which  requires  that  it  set  forth 
specifically  the  grounds  upon  which  it  is 
made,  and  specify  with  particularity  the 
facts,  matters  and  things  relied  upon, 
but  shall  not  include  issues  or 
allegations  phrased  generally. 
Opposition  not  in  reasonable 
compliance  with  the  requirements  of  the 
rules  may  be  rejected.  The  original  and 
one  copy  of  any  protest  shall  be  filed 
with  the  Commission,  and  a  copy  shall 
also  be  served  upon  applicant's 
representative  or  applicant  if  no 
representative  is  named.  If  the  protest 
includes  a  request  for  oral  hearing,  the 
request  shall  meet  the  requirements  of 
Rule  240(c)(4)  of  the  special  rules  and 
shall  include  the  certification  required. 

Section  240(e)  further  provides,  in 
p£irt,  that  an  applicant  who  does  not 
intend  timely  to  prosecute  its 
application  shall  prompUy  request  its 
dismissal. 

Further  processing  steps  will  be  by 
Commission  notice  or  order  which  will 
be  served  on  each  party  of  record. 
Broadening  amendments  will  not  be 
accepted  after  the  date  of  this 
publication  except  for  good  cause 
shown. 

Any  authority  granted  may  reflect 
administratively  acceptable  restrictive 
amendments  to  the  transaction 
proposed.  Some  of  the  applications  may 
have  been  modified  to  conform  with 
Commission  policy. 

We  find  with  the  exception  of  those 
applications  involving  impediments  (e.g.. 
jurisdictional  problems,  unresolved 


fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11301, 11302, 
11343, 11344,  and  11349,  and  witii  Uie 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  those  proceedings  containing  a 
statement  or  note  that  dual  operations 
are  or  may  be  involved  we  find, 
preliminarily  and  in  the  absence  of  the 
issue  being  raised  by  a  protestant,  that 
the  proposed  dual  operations  are 
consistent  with  the  public  interest  and 
the  national  transportation  policy 
subject  to  the  right  of  the  Conmiission. 
which  is  expressly  reserved,  to  impose 
such  conditions  as  it  finds  necessary  to 
insure  that  applicant's  operations  shall 
conform  to  the  provisions  of  49  U.S.C. 
10930. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
any  application  directiy  related  thereto 
filed  within  30  days  of  publication  (or,  if 
the  appUcation  later  becomes 
unopposed),  appropriate  authority  will 
be  issued  to  each  applicant  (except 
those  with  impediments)  upon 
compliance  with  certain  requirements 
which  will  be  set  forth  in  a  notification 
of  effectiveness  of  this  decision-notice. 
To  the  extent  that  die  authority  sought 
below  may  duplicate  an  applicant's 
existing  authority,  the  duplication  shall 
not  be  construed  as  conferring  more 
than  a  single  operating  right. 

Applicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  apphcation  of  a  non-complying 
applicant  shall  stand  denied. 

MCF-1400a— Worster  Motor  Lines. 
Inc. — Merger — Worster  Mighigan,  Inc.  et 
al. 

Authority  to  conduct  the  following 
operations  will  be  issued  in  an 
appropriate  document.  This  decision 
does  not  constitute  authority  to  operate. 

To  operate  as  a  common  carrier,  over 
irregular  routes  transporting: 

[\)  food  and  kindred  products,  and  (2) 
such  commodities  as  are  dealt  in  by 
grocery  and  department  stores,  between 
points  in  AL.  AR,  CO,  CT.  DE,  FL.  GA, 
IL.  IN.  lA,  KS.  KY,  ME.  MD.  MA.  MI. 


MN,  MO,  NC,  NV,  ND,  NE,  HH,  NJ,  NY. 
OH,  OK.  PA,  RI,  SC,  SD,  TN,  VT,  VA. 
WV.  MN.  WI,  and  DC; 

(2)  building  materials  and  contractor's 
supplies  (a)  between  points  in  NJ,  on  the 
one  hand,  and,  on  the  other,  points  in 
PA.  NY,  and  NJ,  (b)  between  points  in 
Erie,  Niagara  and  Chautauqua  Counties, 
NY,  on  the  one  hand,  and,  on  the  other, 
points  in  PA  and  OH,  (c)  between  points 
in  Cuyahoga  County,  OF!  and  points  in 
PA,  and  (d)  between  points  in  Erie 
Coimty,  PA.  on  the  one  hand.  and.  on 
the  other,  points  in  NY,  and  OH: 

(3)  agricultural,  industrial  and 
construction  machinery  and  equipment, 
and  parts  and  supplies  for  agricultural 
industrial  and  construction  machinery 
and  equipment  (a)  between  McKean 
County,  PA,  on  the  one  hand,  and,  on 
the  other,  points  in  Cuyahoga  County, 
and  in  NY,  OH.  and  PA;  (b)  between 
points  in  Erie,  Crawford.  Warren. 
Mercer,  Venango,  Clarion,  and  Forest 
Coimties,  PA,  on  the  one  hand,  and,  on 
the  other,  points  in  Erie,  Niagara  and 
Chautauqua  Cotmties,  NY,  and 
Cuyahoga  Cotmty,  OH,  and  (c)  between 
points  in  McKean  Cotmty,  PA.  and 
points  in  NY; 

(4)  lumber  and  wood  products,  (a) 
between  points  in  NY  and  MD,  on  the 
other,  points  in  VT,  NH.  CT,  RI,  NY.  NJ. 
PA.  DE.  MD.  WV.  OH,  IN,  IL,  MI,  ME. 
MA,  VT,  and  DC.  and  (b)  between 
points  in  Erie.  Crawford,  Warren, 
Mercer,  Venango,  Clarion  and  Forest 
Counties.  PA,  on  the  one  hand,  and,  on 
the  other,  points  in  Erie,  Chautauqua 
and  Niagara  Counties,  NY  and 
Cuyahoga  County,  OH; 

(5)  primary  and  fabricated  metal 
products,  between  points  in  Erie, 
Niagara,  Cattaraugus,  Allegany, 
Steuben,  Wyoming,  Livingston,  Ontario, 
Yates,  Genesee,  Orleans.  Monroe, 
Wayne  and  Seneca  Counties,  NY.  on  the 
one  hand,  and,  on  the  other,  points  in 
NY. 

(6)  petroleum,  petroleum  products  and 
coal,  (a)  between  points  in  PA,  on  the 
one  hand,  and,  on  the  other,  points  in 
CT,  IL.  IN,  ME.  MA,  MD,  NH.  NJ,  NY,  RI. 
VT,  and  the  port  of  Erie,  PA,  (b)  between 
points  in  Erie,  Crawford,  Warren, 
Mercer,  Venango,  Clarion,  and  Forest 
Counties,  PA,  on  the  one  hand,  and,  on 
the  other,  points  in  Erie,  Niagara  and 
Chautauqua  Counties,  NY,  and 
Cuyahoga  County,  OH,  and  (c)  between 
points  in  McKean  County,  PA  and  points 
in  NY; 

(7)  leather,  leather  products,  and 
waste  and  scrap  materials,  (a)  between 
Cattaraugus  County,  NY,  on  the  one 
hand,  and,  on  the  other,  points  in  PA, 
ME,  and  MA,  and  (b)  between  points  in 
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Potter  County,  PA  and  Cattaraugus 
County,  NY; 

(8)  containers  and  related  parts  and 
attachments,  (a)  between  points  in 
Benton  and  Washington  Counties,  AR. 
on  the  one  hand,  and.  on  the  other, 
points  in  CT.  lA,  MA.  MI.  NE.  NH,  NJ. 
NY.  PA,  RI,  and  VT,  (b)  between  points 
in  Cook,  DuPage.  Kankakee.  Lake, 
LaSalle,  Livingston.  McHenry,  and  Will 
Counties,  IL,  and  Lake  and  Porter 
Counties,  IN,  on  the  one  hand,  and,  on 
the  other,  points  in  CT,  RI,  and  VT,  (c) 
between  points  in  Deart>or4  Elkhart, 
Grant  Hamilton.  Huntington,  Kosciusko, 
Madison,  and  Wabash  Counties,  IN, 
Boone  County,  KY,  and  Hamilton 
County,  OH.  on  the  one  hand.  and.  on 
the  other,  points  in  AR  and  ML  (d) 
between  points  in  Johnson.  Leavenworth 
and  Wyandotte  Counties,  KS,  and  Cass, 
Clay,  Jackson  and  Platte  Counties,  MO, 
9n  the  one  hand,  and.  rai  the  other, 
points  in  CT,  MA.  NH.  NJ,  NY,  PA.  RI. 
VT,  and  WV,  (e)  between  points  in 
Bullitt.  Jefferson  Oldham.  She%  and 
Spencer  Counties,  KY,  and  Clark,  Floyd 
and  Harrison  Counties,  IN,  on  the  one 
hand,  and,  on  the  other,  points  in  CT, 
MA.  ML  NH.  NJ,  NY,  OH.  PA,  RL  VT, 
and  WV,  (f)  between  points  in  KifE,  on 
the  one  hand.  and.  on  the  other,  points 
in  NY  and  PA.  (g)  between  Anne 
Arundel  Baltimore,  Carroll.  Hartford. 
Howard.  Kent,  Montgomery  and  Prince 
Georges  Counties,  MD.  on  the  one  hand. ' 
and,  on  the  other,  points  in  AR,  IL,  IN, 
MI,  MY,  OH.  and  PA.  (h)  between  points 
in  MA.  on  the  one  hand.  and.  on  the 
other,  points  in  AR,  IL,  IN,  ML  NY,  OH. 
PA.  WV.  and  WI.  [i)  between  points  in 
MI.  on  the  one  hand,  and,  on  the  other, 
points  in  AR.  CT,  NH,  NJ.  NY.  PA,  RL 
VT,  WV.  and  WL  (j)  between  points  in 
MN,  on  the  one  hand,  and,  on  the  other, 
points  in  Rock  County,  WI  and  Boone 
and  Winnebago  Counties,  IL,  (k) 
between  points  in  Cass.  Clay,  Franklin. 
Jackson,  Jefferson,  Platte.  Ray.  SL 
Charles  and  St.  Louis  Counties.  MO, 
Johnson  and  Wyandotte  Counties,  KS, 
Calhoun,  Jersey,  Macoupin,  Madison. 
Monroe,  and  St.  Claire  Counties,  IL,  on 
the  one  hand,  and,  on  the  other,  points 
in  CT,  MA,  ML  NH,  NJ,  NY,  PA,  RI,  VT, 
and  WV,  (IJ  between  points  in  NH,  on 
the  one  hand,  and  on  the  other,  points 
in  IL,  IN.  NY,  OH.  and  PA.  (m)  between 
points  in  NJ,  on  the  one  hand,  and  on 
the  other,  points  in  AR.  IL,  IN,  NY,  OH. 
PA.  and  WL  (n)  between  points  in  NY, 
on  the  one  hand,  and,  on  the  other, 
points  in  AR.  CT,  IL  IN.  NY,  OH.  PA,  RL 
VT,  WV,  and  WL  (o)  between  points  in 
OH,  on  the  one  hand,  and,  on  the  other, 
points  in  CT,  ML  PA  RL  and  VT,  (pj 
between  points  in  PA.  on  the  one  hand, 
and,  on  the  other,  points  in  CT.  IL,  IN, 


PA.  RL  VT,  and  WL  (q)  between  points 
in  Harrison,  Marion,  Marshall, 
Monongalia,  Ohio  and  Taylor  Counties, 
WV,  and  Belmont  County,  OH,  on  the 
one  hand,  and,  on  the  other,  points  in 
AR,  CT,  MA,  MI,  NH,  NJ,  RI,  and  VT, 
and  (r)  between  points  in  WI,  on  the  one 
hand,  and,  on  the  other,  points  in  CT. 
NH.  RI.  and  VT; 

(9)  parts,  materials,  ingredients, 
supplies  and  equipment  used  in  the 
mcmufacture.  production,  sale  or 
distribution  of  the  above  named 
commodities,  between  all  named  points. 

(FR  Doc  82-12162  Hied  S-t-Ki  a'4S  un] 
BUJNQ  CODE  703$-01-a 


Motor  Canters;  nnance  Applications; 
Dedsion-Notica 

As  indicated  by  the  findings  below, 
the  Commission  has  approved  the 
following  applications  filed  under  49 
U.S.C  10924. 10926, 10931  and  10932. 

We  find: 

Each  transaction  is  exempt  from 
section  11343  (formerly  section  5)  of  die 
Interstate  Commerce  Act.  and  complies 
with  the  appropriate  transfer  rules. 

This  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quaUty  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Eneigy  Policy  and  Conservation  Act  of 
1975. 

Petitions  seeking  reconsideration  must 
be  filed  within  20  days  from  the  date  of 
this  publication.  Raphes  must  be  filed 
within  20  days  after  the  final  date  fbr 
filing  petitions  for  reconsiderations;  any 
interested  person  may  file  and  serve  a 
reply  upon  the  parties  to  the  proceeding. 
Petitions  which  do  not  comply  with  the 
relevant  transfer  rules  at  49  CFR  1132.4 
may  be  rejected. 

If  petitions  for  reconsideration  are  not 
timely  filed,  and  apphcants  satisfy  the 
conditions,  if  any,  which  have  been 
imposed,  the  application  is  granted  and 
they  will  receive  an  effective  notice.  The 
notice  will  indicate  that  consummation 
of  the  transfer  will  be  presumed  to  occur 
on  the  20th  day  following  service  of  the 
notice,  unless  either  applicant  has 
advised  the  Commission  that  the 
transfer  will  not  be  consummated  or 
that  an  extension  of  time  for 
consummation  is  needed.  The  notice 
will  also  recite  die  compliance 
requirements  which  must  be  met  before 
the  transferee  may  commence 
operations. 

Applicants  must  comply  with  any 
conditions  set  forth  in  the  following 
decision-notices  within  30  days  after 
publication,  or  within  any  approved 
extension  period.  Otherwise,  the 


decision^otice  shall  have  no  further 
effett 

It  is  Ordered: 

The  following  applications  are 
approved,  subject  to  the  conditions 
stated  in  the  publication,  and  further 
subject  to  the  administrative 
requirements  stated  in  the  effective 
notice  to  be  issued  hereafter. 

By  the  CommlBsion,  Review  Board  No.  3, 
Members  Krock.  Joyce,  and  DoweU. 

MC-FC-78872,  correction.  By  decision 
of  April  16, 1981,  issued  under  49  U.S.C. 
10926  and  the  transfer  rules  at  49  CFR 
Part  1132.  Review  Board  Number  3 
approved  the  transfer  to  W.C  HALL 
GENERAL  HAULING,  INC.,  of  Callao, 
VA,  of  a  portion  of  Certificate  NO.  MC- 
99213  (Sub-No.  1)  issued  December  23. 

1968.  and  all  of  Certificate  No.  MC- 
99213  (Sub-Na  11  issued  October  2. 

1969,  MC  00213  (Sub-No.  12)  issued 
Febniary  13. 1970,  MC  99213  (Sub-Na 
13)  issued  January  5, 1970,  MC-99213 
(Sub-No.  18)  issued  June  21, 1977.  and 
MC-9g213  (Sub-No.  20)  issued  July  2&. 
1977,  to  Vii^ginia  Freight  Lines,  of 
Kilmarnock.  VA.  authorizing  in  Sub-No. 
1  the  transportation  of  named 
commodities  (1)  irom  Bound  Brook  and 
Jersey  City,  N],  and  I^adelphia  and 
Reading,  PA.  to  points  in  Essex. 
Richmond.  Lancaster.  Northumberland, 
and  Westmoreland  Counties,  VA,  (2) 
from  Perth  Amboy  and  Manville,  NJ.  to 
points  in  Essex.  Richmond.  Lancaster. 
King  and  Queen.  King  WiUiam. 
Middlesex.  Northumbo'land,  and 
Westmoreland  Coimties,  VA.  (3)  from 
points  in  King  and  Queen.  King  William. 
Middlesex,  and  Essex  Counties,  VA 
(except  Tappahannock],  to  Baltimore. 
MD,  (4)  from  points  in  Essex,  King 
WiUiam,  and  Middlesex  Counties,  VA. 
to  points  in  the  US  (except  Baltimore), 
(5)  from  Tappahaimock.  VA,  to  points  in 
NY  and  OH.  (6)  from  points  in  ^sex. 
and  King  and  Queen  Counties,  VA.  to 
Baltimore,  MD,  and  Washington.  E)C  (7) 
from  Urbanna.  VA,  to  Philadelphia,  PA, 
and  Mullica  Hill  and  Woodstown,  NJ,  (8) 
from  Baltimore,  MD,  to  points  in  Essex, 
and  King  and  Queen  Counties,  VA,  (9) 
from  Baltimore,  MD,  to  points  in  Essex. 
King  and  Queen,  and  Caroline  Counties, 
VA,  (10)  from  Manville,  NJ,  to 
Tappahannock.  VA.  (11)  from 
Tappahaimock,  VA.  to  points  in  the  US 
(except  Baltimore),  (12)  from 
NorristowB.  PA.  and  Newark.  NJ,  to 
Lottsburg,  VA,  (13)  from  Lottsburg,  VA, 
to  Norristown.  PA,  and  Newark,  NJ,  (14) 
from  points  in  Lancaster  and 
Northumberland  Counties,  VA,  to 
Richmond  and  West  Point,  VA,  (15)  from 
Richmond  and  West  Point,  VA,  to  points 
in  Lancaster  and  Northumberiand 
Counties,  VA.  (16)  from  points  in 
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Gloucester,  Lancaster,  Mathews, 
Middlesex,  Northumberland,  Richmond, 
and  Westmoreland  Counties,  VA.  to 
points  in  the  US  (except  from  points  in 
Gloucester,  Mathews  and  Middlesex 
Counties,  VA,  to  Baltimore.  MD).  (17) 
from  the  destination  points  specified 
next  above,  to  points  in  Gloucester. 
Lancaster,  Mathews,  Middlesex, 
Northumberland,  Richmond,  and 
Westmoreland  Coimties,  VA.  (18) 
between  points  in  Gloucester.  Mathews, 
Middlesex,  Lancaster,  and 
Worthumberland  Counties,  VA  on  the 
one  hand,  and,  on  the  other,  points  in 
the  US.  and  (19)  between  points  in 
Lancaster,  Northumberland.  Richmond, 
and  Westmoreland  Counties.  VA.  on  the 
one  hand,  and,  on  the  other,  points  in 
MD  within  25  miles  of  Baltimore,  not 
including  Baltimore,  and  points  within 
25  miles  of  Washington.  DC,  not 
including  Washington.  DC  or  points  in 
MD  within  25  miles  of  Baltimore;  (Sub- 
No.  11)  (1)  Wooden  boxes,  furniture 
frames,  appliance  bases,  pallets,  and 
crates  and  (2)  lumber  (except  plywood 
and  veneer),  in  mixed  loads  with  one  or 
more  of  the  commodities  in  (1).  from 
points  in  Richmond.  Lancaster  and 
Northumberland  Counties,  VA,  to  points 
in  DE.  PA.  NJ,  NY,  OH,  MD  (except 
Baltimore),  WV  and  NC;  (Sub-No.  12) 
named  commodities  between  the  plant 
site  and  storage  facilities  of  Haynie 
Products,  to  Cape  Charles  and  Reedville. 
VA.  Morehead  City,  NC,  Baltimore,  MD. 
Wildwood,  NJ,  and  Moss  Point.  MS; 
(Sub-No.l3)  named  commodities,  serving 
the  plant  site  of  Moimt  Rose  Canning 
Co.,  Inc..  at  or  near  Office  Hall.  VA.  as 
an  intermediate  point  in  connection  with 
carrier's  presently  authorized  regular- 
route  operations  between  Baltimore,  MD 
and  Burgess  Stores.  VA,  restricted  to  the 
transportation  of  traf^c  originating  at  or 
destined  to  the  plant  site  of  Mount  Rose 
Canning  Co..  Inc..  at  or  near  Office  Hall. 
VA;  (Sub-No.  15)  named  commodities, 
from  Reedville.  VA.  to  points  in  CT  and 
OH;  (Sub-No.  \e\,fish  oil.  in  bulk,  in 
tank  vehicles,  from  points  in 
Northmnberland  Coimty.  VA,  to  points 
in  the  US  and  Memphis,  TN,  from  points 
in  the  US  (except  Charlotte  and  Wilson), 
and  VA,  (except  Smithfield  and  Crozet). 
to  points  in  Northumberland  County. 
VA;  and  (Sub-No.  20)  fish  solubles,  in 
tank  vehicles,  from  Cambridge,  MD.  to 
points  in  NY,  NC.  PA.  and  VA. 

Note.— Notice  published  October  1, 1981. 
being  corrected  to  show  proper  sequence  of 
pages  and  description.  In  original  publication 
pages  3  and  4  of  Certificate  in  (Sub-No.  1}  had 
been  reversed. 

MC-FC-79676.  By  decision  of  April  20. 
1982.  issued  under  49  U.S.C.  10926  and 
the  transfer  riiles  at  49  CFR 1132. 
Review  Board  Number  3  approved  the 


transfer  to  PACIFIC  NATIONAL  UNES. 
INC..  of  Tacoma,  WA,  of  Certificate  No. 
MC-152682  (Sub-No.  1),  issued  to 
THOUSAND  TRAILS.  INC.,  of  Seattle. 
WA.  authorizing  the  transportation,  as  a 
conmion  carrier,  of  passengers  and  their 
baggage,  in  special  and  charter  round- 
trip  operations,  between  points  in  WA. 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (Except  HI). 
Representative:  George  R.  LaBissoniere. 
15  S.  Grady  Way.  Suite  233.  Renton.  WA 
98055. 

Note. — TA  has  not  been  filed.  Transferee  is 
a  carrier,  operating  under  MC-134099. 

MC-FC-79695.  By  decision  of  April  21. 
1982  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  C.F.R.  1132. 
Review  Board  Number  3  approved  the 
transfer  to  Samuel  L  Campbell,  dba 
Campbell  Enterprises,  of  P.O.  Box  144 
Greensburg,  IN  47240.  of  Permit  No.  MC- 
152632  issued  to  Samuel  C.  Campbell. 
Samuel  L  Campbell,  and  Gary  W. 
Campbell,  dba  Campbell  Enterprises 
(same  address)  authorizing:  General 
commodities,  between  points  in  the  U.S., 
under  continuing  contract(s)  with 
Greensburg  Milling.  Inc..  and  Kora 
Fertilizer.  Inc..  both  of  Greensburg.  IN. 
TA  lease  is  not  sought. 

MG-FC-79713.  By  decision  of  April  20. 
1982  issued  under  49  U.S.C.  10928  and 
the  transfer  rules  at  49  C.F.R.  1132. 
Reivew  Board  Number  3  approved  the 
transfer  to  Car-Go  Express.  Inc..  of 
Avon.  MA,  of  Certificate  No.  MC-15821 
issued  October  15. 1956,  MC-15821  (Sub- 
No.  1)  issued  August  25, 1981,  MC-15821 
(Sub-No.  11)  issued  June  26. 1969.  MC- 
15821  (Sub-No.  12)  issued  September  1, 
1966,  MC-15821  (Sub-No.  13)  issued 
December  10. 1971.  MC-15821  (Sub-No. 
14)  issued  September  13, 1973,  and  MC- 
15821  (Sub-No.  15G)  issued  October  23. 
1975,  issued  to  Graf  Bros..  Inc.  (Debtor- 
in-Possession)  of  Salisbury.  MA, 
authorizing  the  transportation  of  (1) 
general  commodities  (with  exceptions) 
over  a  network  of  regular  routes 
between  points  in  ME,  NH,  MA,  and  RI; 
(2)  general  commodities  (with 
exceptions)  over  irregular  routes, 
between  points  in  CT.  MA,  ME.  NH,  NJ. 
NY,  PA,  RI  and  VT;  and  (3)  specified 
commodities,  over  irregular  routes,  such 
as  lumber,  brick,  shoes,  machinery, 
household  goods,  fish,  fishermen's 
supplies  and  equipment,  agricultural 
commodities,  paint,  lead,  jute,  salt, 
plumbers'  hardware  and  fittings,  paper 
and  paper  products,  supplies  and 
materials  used  or  useful  in  paper  mills, 
electrical  signs  and  display  material  and 
equipment,  bakery  and  bake-shop 
equipment,  and  fixtures,  and  boats, 
between  pointo  in  ME,  NH.  MA,  CT,  RI, 
NJ,  NY.  and  PA.  Representatives:  Frank 


J.  Weiner.  15  Court  Square,  Boston.  MA 
02108;  Peter  S.  Plumb.  30  Exchange 
Street  Portland.  ME  04101.  TA  lease  is 
sought. 

MC-FC-79738.  By  decision  of  April  20. 
1982.  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  1132. 
Review  Board  Number  3  approved  the 
transfer  to  Albert  H.  Warrington.  Jr.  of 
Beriin.  NJ.  of  Certificate  No.  MC-133290 
issued  to  Warrington  Trucking  Co..  Inc. 
of  Berlin.  NJ.  authorizing  the 
transportation  of  (1)  reinforced  concrete 
products,  from  Berlin  and  Williamstown 
Junction,  NJ  to  points  in  CT,  DE.  MD, 
NY.  PA.  VA.  and  DC.  and  (2)  materials, 
supplies  and  equipment  used  in  the 
manufacture  of  reinforced  concrete 
products,  and  damaged  and  defective 
shipments  of  such  commodities,  from 
Washington.  D.C..  and  Greensboro,  NC. 
and  points  in  CT.  DE.  MD.  NY.  PA,  and 
VA  to  Berlin  and  Williamstown 
Junction.  NJ.  The  Board  has  also 
approved  the  substitution  of 
Transferee's  name  in  lieu  of  Transferor's 
name  on  Docket  No.  133290  (Sub-1- 
ITA).  Apphcant's  representative: 
Raymond  A.  Thistle.  Jr..  Five  Cottman 
Court,  Homestead  Rd.  &  Cottman  St., 
Jenkintown,  PA  19048.  TA  lease  is  not 
sought.  Transferee  is  not  a  carrier. 

MC-FC-79750.  By  decision  of  April  20, 
1982,  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  1132. 
Review  Board  Number  3  approved  the 
transfer  to  BILL  WOLTER  INC..  of 
Springfield.  MO.  of  Certificate  No.  MC- 
153067  (Sub-No.  1).  issued  to  BILL  LUTZ, 
D/B/A  J  &  B  TRUCKING,  also  of 
Springfield.  MO.  which  authorizes  the 
transportation  of  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  Greene  County.  MO. 
on  the  one  hand,  and,  on  the  other, 
points  in  AR  and  MO.  Representative: 
Bruce  McCurry,  910  Plaza  Towers. 
Springfield.  MO  65804. 

Note. — ^TA  has  not  been  filed.  Transferee  it 
not  a  carrier. 

MC-FC-79753.  By  decision  of  April  20, 
1982  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  1132. 
Review  Board  Number  3  approved  the 
transfer  to  Sun  Motor  Lines.  Inc..  of 
Oklahoma  City.  OK.  of  Permit  No.  MC- 
154271  issued  August  26. 1981.  to 
Bluebormet  Transit.  Inc.,  of  Dallas,  TX. 
authorizing:  the  transportation  of  food 
and  related  products,  between  points  in 
the  US.  under  continuing  contract(8) 
with  Lone  Star  Company,  of  Dallas.  TX, 
Swift  Independent  Packing  Company,  of 
Chicago,  IL,  Vernon  Calhoun  Packing 
Company,  Inc.,  of  Palestine,  TX,  and 
Iowa  Beef  Processors,  Inc.,  of  Dakota 
City,  NE.  Applicant's  representative: 
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William  Sheridan,  P.O.  Drawer  5049, 
Irving,  TX.  TA  lease  is  sought. 
Transferee  is  a  carrier. 
Agatha  L  Mergenovich, 

Secretary. 

[FR  Doc  BZ-12iee  Hied  S-4-B2;  B:4S  am] 
BILUNQ  CODE  7035-01-M 


[Voluin*  No.  OP-2-87] 

Motor  Carriers;  Permanent  Auttiortty 
Decisions;  Decision-Notice 

The  following  operating  rights 
applications,  Hied  on  or  after  July  3, 
1980,  are  filed  in  connection  with 
pending  finance  applications  under  49 
U.S.C.  10926, 11343  or  11344.  The 
applications  are  governed  by  Special 
Rule  252  of  the  Commission's  General 
Rules  of  Practice  (49  CFR  1100.252). 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Persons  submitting 
protests  to  applications  filed  in 
connection  with  pending  finance 
applications  are  requested  to  indicate 
across  the  front  page  of  all  dociunents 
and  letters  submitted  that  the  involved 
proceeding  is  directly  related  to  a 
finance  application  and  the  finance 
docket  number  should  be  provided.  A 
copy  of  any  application,  together  with 
applicant's  supporting  evidence,  can  be 
obtained  from  any  applicant  upon 
request  and  payment  to  applicant  of 
$10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  However,  the 
Commision  may  have  modified  the 
application  to  conform  to  the 
Commission's  poUcy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exceptions  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  unresolved  fitness  questions, 
and  jurisdictional  problems)  we  find, 
preliminarily,  that  each  applicant  has 
demonstrated  that  its  proposed  service 
warrants  a  grant  of  the  application 
under  the  governing  section  of  the 
Interstate  Commerce  Act.  Each 
applicant  is  fit,  willing,  and  able 
properly  to  perform  the  service  proposed 
and  to  conform  to  the  requirements  of 
Title  49,  SubtiUe  IV,  United  States  Code, 
and  the  Commission's  regulations. 
Except  where  specifically  noted,  this 
decision  is  neither  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  in  the  form  of  verified 
statements  as  to  the  finance  application 


or  to  the  following  operating  rights 
applications  directly  related  thereto 
filed  within  45  days  of  publication  of 
this  decision-notice  (or,  if  the 
application  later  becomes  unopposed], 
appropriate  authority  will  be  issued  to 
each  applicant  (except  where  the 
application  involves  duly  noted 
problems)  upon  compliance  vdth  certain 
requirements  which  will  be  set  forth  in  a 
notification  of  effectiveness  of  this 
decision-notice.  Within  60  days  after 
publication  an  applicant  may  file  a 
verified  statement  in  rebuttal  to  any 
statement  in  opposition. 

Applicant(s)  must  comply  vnth  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  vdthin  the  time 
period  specified  in  the  notice  by 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shaU  stand  denied. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right 

Decided:  April  26, 1982. 

By  the  Commission,  Review  Board  Number 
1,  Members  Parker.  Chandler,  and  Fortier. 
(Member  Parker  not  participatiiig.) 
Agatha  L  Metgenovich 
Secretary. 

MC  161412,  filed  April  8, 1982. 
Applicant:  CPI,  INC.,  5411  South  3l8t  St. 
Fort  Smith.  AR  72903.  Representative: 
Joseph  K.  Reber.  P.O.  Box  48.  Fort  Smith, 
AR  72902.  Over  Regular  Routes, 
transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  Fayetteville.  AR,  and 
Greenwood,  MS:  from  Fayetteville  over 
U.S.  Hwy  71  to  junction  AR  Hwy  22, 
then  over  AR  Hwy  22  to  junction  AR 
Hwy  27,  then  over  AR  Hwy  27  to 
junction  U.S.  Hwy  64,  then  over  U.S. 
Hwy  64  to  junction  U.S.  Hwy  65.  then 
over  U.S.  Hwy  65  to  junction  U.S.  Hwy 
82,  then  over  U.S.  Hwy  82  to 
Greenwood,  and  return  over  the  same 
routes,  serving  all  intermediate  points. 

Note. — This  application  is  directly  related 
to  MC-F-14838,  published  in  the  same 
Federal  Register  issue. 

[FR  Doc  82-12163  Filed  S-4-82:  B:45  «m] 
BILLINO  COM  703S-01-4I 


[Volume  No.  OP3-068] 

Motor  Carriers;  Permanent  Authority 
Decision;  Decision4«iotice 

Decided:  April  28, 1982. 

The  following  operating  rights 
applications,  filed  on  or  after  July  3, 
1980,  are  filed  in  connection  with 
pending  finance  applications  under  49 


U.S.C.  10926, 11343  or  11344.  The 
applications  are  governed  by  Special 
Rule  252  of  the  Commission's  General 
Rules  of  Practice  (49  CFR  1100.252). 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Persons  submitting 
protests  to  applications  filed  in 
connection  with  pending  finance 
applications  are  requested  to  indicate 
across  the  front  page  of  all  doctmients 
and  letters  submitted  that  the  involved 
proceeding  is  directly  related  to  a 
finance  application  and  the  finance 
docket  number  should  be  provided.  A 
copy  of  any  application,  together  with 
applicant's  supporting  evidence,  can  be 
obtained  from  any  applicant  upon 
request  and  payment  to  applicant  of 
$10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  However,  the 
Commission  may  have  modified  the 
appbcation  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exceptions  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  unresolved  fitness  questions, 
and  jurisdictional  problems]  we  find, 
preliminarily,  that  each  applicant  has 
demonstrated  that  its  proposed  service 
warrants  a  grant  of  the  application 
under  the  governing  section  of  the 
Interstate  Commerce  Act  Each 
applicant  is  fit,  willing,  and  able 
properly  to  perform  the  service  proposed 
and  to  conform  to  the  requirements  of 
Tide  49,  SubtiUe  IV,  United  States  Code, 
and  the  Commission's  regulations. 
Except  where  specifically  noted,  this 
decision  is  neither  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  in  the  form  of  verified 
statements  as  to  the  finance  application 
or  to  the  following  operating  rights 
applications  direcUy  related  thereto 
filed  within  45  days  of  publication  of 
this  decision-notice  (or,  if  the 
application  later  becomes  unopposed), 
appropriate  authority  will  be  issued  to 
each  applicant  (except  where  the 
application  involves  duly  noted 
problems)  upon  compliance  with  certain 
requirements  which  vnll  be  set  forth  in  a 
notification  of  effectiveness  of  this 
decision-notice.  Within  60  days  after 
publication  an  applicant  may  file  a 
verified  statement  in  rebuttd  to  any 
statement  in  opposition. 
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Applicantfs)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right 

By  the  Commission.  Review  Board  Numlter 
2,  Members  Carleton,  Fisher,  and  Williams. 
Agatha  L.  Meigenovich, 
Secretary. 

MC 161285,  filed  March  30. 1982. 
Applicant:  MULTI-MODAL 
TRANSPORTATION.  LTD..  6844  West 
111th  St..  Worth,  IL  60482. 
Representative:  Larry  Koschkee  (same 
address  as  applicant),  (202)  659-4407. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk)  between  points  in  AZ,  AR,  CA,  IL, 
IN.  L^  LA,  MI.  MN,  MO.  NV,  NM,  OH. 
TX.  and  WI. 

Note. — This  applicatioR  is  directly  related 
to  MC-F-14834.  published  in  the  same 
Federal  Register  issue. 

|FR  Doc.  82-12164  Filed  S-4-S2: 8:45  im) 
BIIUNO  COOC  70M-01-M  «> 

[Volume  No.  OP3-068-A] 

Motor  Carriers;  Permanent  Autliortty 
Decision;  Decisior>-Notice 

Decided:  April  28, 1982. 

The  following  applications,  filed  on  or 
after  July  3, 1980,  seek  approval  to 
consolidate,  purchase,  merge,  lease 
operating  rights  and  properties,  or 
acquire  control  of  motor  carriers 
pursuant  to  49  U.S.C.  11343  or  11344. 
Also,  applications  directly  related  to 
these  motor  finance  applications  (such 
as  conversions,  gateway  eliminations, 
and  securities  issuances)  may  be 
involved. 

The  apphcations  are  governed  by 
Special  Rule  240  of  the  Commission's 
Rules  of  Practice  (49  CFR  1100.240).  See 
Ex  Parte  55  (Sub-No.  44),  Rules 
Governing  Applications  Filed  by  Motor 
Carriers  Under  49  U.S.C.  11344  and 
11349.  363  I.CC.  740  (1981).  These  rules 
provide  among  other  things,  that 
opposition  to  the  granting  of  an 
application  must  be  filed  with  the 
Commission  in  the  form  of  verified 
statements  within  45  days  after  the  date 
of  notice  of  filing  of  the  application  is 
published  in  the  Federal  Register. 
Failure  seasonably  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  the 


protest  includes  a  request  for  oral 
hearing,  the  request  shall  meet  the 
requirements  of  Rule  242  of  the  special 
rules  and  shall  include  the  certification 
required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100JS41.  A  copy  of  an 
application,  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00,  in 
accordance  with  49  CFR  1100.241(d). 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g.. 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
appUcant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C  11301. 11302. 
11343, 11344,  and  11349,  and  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significantiy  affecting  the  quality  of  the 
human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directiy  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice.  To 
the  extent  that  the  authority  sought 
below  may  duplicate  an  applicant's 
existing  authority,  the  duplication  shall 
not  be  construed  as  conferring  more 
than  a  single  operating  right. 

Applicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 


By  the  Commission,  Review  Board  Number 
2,  Members  Carleton,  Fisher,  and  Williams. 
Agatha  L  Mergenovicli, 
Secretary. 

MC  F-14834,  filed  March  30, 1982. 
THOMAS  MOORE  (MOORE)  (4924 
South  13th  Street,  Milwaukee,  WI 
53221) — Continuance  in  Control — Multi- 
Modal  Transportation,  Ltd.  (Multi- 
Modal)  (6844  West  111th  Sti-eet.  Wortii, 
IL  60482). 

Representative:  Thomas  H.  Kritner, 
4924  South  13th  Sti«et,  Milwaukee,  WI 
53221. 

Moore,  an  individual,  seeks  authority 
to  continue  in  control  of  Multi-Modal 
upon  the  institution  by  Multi-Modal  of 
operations,  in  interstate  or  foreign 
commerce  as  a  motor  common  carrier. 
Multi-Modal  is  a  newly  formed 
corporation  and  holds  no  interstate 
operating  rights.  Moore,  also  controls 
depress  Freight  Lines.  Inc.,  a  motor 
common  carrier  pursuant  to  certificates 
issued  in  MC-769g3  and  sub-numbers 
thereunder,  which  authorize  the 
transportation  oi general  commodities, 
with  the  usual  exceptions,  over  regular 
routes  in  WI.  IL.  IN.  MI.  OH  and  MN. 

Note. — Multi-Modal  has  filed  as  a  directly 
related  application  its  initial  common  carrier 
appUcation.  This  application  docketed  No. 
MC-161285,  is  published  in  this  same  Federal 
Register  issue. 

[FR  Doc  82-12165  Filed  S-4-82: 8:45  am] 
BILUNQ  COOC  7036-O1-II 
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Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

Decided:  April  28, 1982. 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue-of 
December  3, 1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  apphcant's 
representative  of  $10.00.  ' 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 
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Findings 

With  the  exception  of  those 
apphcations  involving  duly  noted 
problems  (e.g..  unresolved  common 
control,  fi^ess,  water  carrier  dual 
operations,  or  jurisdictional  questions] 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49.  Subtitle  IV. 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
application  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems]  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
imopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duphcate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

By  the  Commission,  Review  Board  No.  2, 
Members  Carleton.  Fisher,  and  Williams. 
Agatha  L.  Meigenovich. 
Secretary. 

Note. — AH  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office,  (202)  275-7328. 

W  534  (Sub-3).  filed  April  14, 1982. 
Applicant  CUMBERLAND  &  OHIO 
COMPANY.  INC  1136  Second  Ave„ 
North.  Nashville.  TN  37208. 
Representative:  Peter  A.  Greene,  1920  N 
St..  NW.,  Suite  700.  Washington.  DC 


20036.  (202]  331-8800.  Transporting,  by 
water,  by  non-self-propelled  vessels 
with  the  use  of  separate  towing  vessels 
in  the  transportation  oi  general 
commodities  and  by  towing  vessels  in 
the  performance  ol  general  towage, 
between  ports  and  points  on  the 
.  Cumberland,  Tennessee,  Ohio, 
Mississippi,  Mobile,  Alabama, 
Tombigbee,  Black  Warrior  and  Illinois 
Rivers,  the  McClellan-Kerr  Arkansas 
Waterway  System,  the  Illinois 
Waterway,  Lake  Michigan  between 
Chicago,  IL  and  Biuns  Harbor,  IN.  the 
Gulf  of  Mexico  and  the  Gulf  Intracoastal 
Waterway  between  Brownsville.  TX 
and  Apalachicola.  FL.  and  tributary  and 
connecting  waterways  and  channels. 

MC  1515  (Sub-308),  filed  April  16. 
1982.  Applicant:  GREYHOUND  LINES. 
INC.,  Greyhound  Tower,  Phoenix.  AZ 
85077.  Representative:  R.  L  Wilson, 
(same  address  as  applicant]  (602]  248- 
5016.  Over  regular  routes,  transporting 
passengers  and  their  baggage  and 
express  and  newspapers,  in  the  same 
vehicle  with  passengers,  between 
Phoenix.  AZ.  and  Prescott.  AZ,  from 
Phoenix  over  Interstate  Hwy  17  to 
junction  AZ  Hwy  69,  then  over  AZ  Hwy 
69  to  Prescott,  and  return  over  the  same 
route,  serving  all  intermediate  points. 

Note. — Applicant  intends  to  tack  this 
authority  widi  its  existing  authority  in  MC- 
1515. 

MC  16334  (Sub-19],  filed  April  16, 
1982.  Applicant:  DEBRICK  TRUCK  LINE 
COMPANY.  P.O.  Box  421.  Paola.  KS 
66071.  Representative:  John  T.  Pniitt 
9832  Connell,  Overland  Park.  KS  66212. 
(913]  888-3388.  Transporting  (1)  clay, 
concrete,  glass  or  stone  products,  and 
(2]  containers,  between  points  in  Rock 
Island  County.  IL,  Hennepin  County. 
MN,  Polk  County,  lA,  Douglas  County, 
NE,  Johnson  County,  KS,  Oklahoma 
County.  OK.  Bexar,  EUiUas,  Harris,  and 
Webb  Counties.  TX.  Orieans  Parish.  LA, 
Denver  County,  CO,  Maricopa  County, 
AZ,  Orange  and  Alameda  Counties.  CA. 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  111045,  filed  April  20, 1982. 
Applicant  REDWING  CARRIERS.  INC, 
P.O.  Box  30063.  Tampa,  PL  3363a 
Representative:  Stephen  F.  Wilkens 
(same  address  as  applicant)  (813)  621- 
2046.  Transporting  steel  and  steel 
products,  between  points  in  AL.  on  the 
one  hand.  and.  on  the  other,  points  in 
AR.  FU  GA.  LA.  MS,  NC.  SC,  TN.  and 
TX. 

MC  115554  (Sub-46).  filed  April  19, 
1982.  Applicant  HEARTLAND 
EXPRESS,  INC.  OF  IOWA.  P.O.  Box  6gB, 
RR  6,  Iowa  City,  lA  52240. 
Representative:  Michael  J.  Ogbom.  P.O. 
Box  82028,  Lincoln.  NE  68501  (402)  475- 


6761.  Transporting  (1)  food  and  related 
products  and  (2)  pulp,  paper  and  related 
products,  between  points  in  the  U.S. 
(except  AK  aifd  HI). 

MC  134035  (Sub-51],  filed  April  18. 
1982.  Applicant  DOUGLAS  TRUCKING 
COMPANY,  P.O.  Box  698,  Hwy  75  So.. 
Corsicana,  TX  75110.  Representative: 
Jack  K.  Williams  (same  address  as 
applicant)  (214)  872-3017.  Transporting 
plastic,  fiberglass,  wood  and  metal 
products,  furniture  and  fixtures  and 
electrical  equipment,  between  points  in 
New  Haven  County,  CT.  Los  Angeles 
County.  CA.  Bell  County.  TX  and 
Jefferson  County.  WL  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(except  HI). 

MC  134614  (Sub-7),  filed  April  19. 
1982.  Applicant  SELLAND  AUTO 
TRANSPORT,  INC.,  5622  First  Ave.. 
South,  Seattle,  WA  98108. 
Representative:  Clyde  H.  Maclver,  1700 
Peoples  National  Bank  Bldg.,  1415  Fifth 
Ave..  Seattie,  WA  98171,  (206)  624-1940. 
Transporting  (1)  new  and  used 
automobiles,  and  (2)  light  duty  trucks,  in 
secondeuy  movements  in  trucjcaway 
service,  between  points  in  the  \3&, 
(except  HI). 

MC  141274  (Sub-11),  filed  April  19, 
1982.  Applicant  C.  C.  ANKENEY,  INC. 
20809  Currier  Rd..  Walnut  CA  91789. 
Representative:  C  C.  Ankeney  (same 
address  as  applicant],  (213)  620-0607. 
Transporting  (1)  thermal  and 
weatherproof ing  products  and  related 
articles,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(8)  with  Thermwell  Products 
Co.,  Inc..  of  Patterson.  NJ,  and  (2)  food 
and  related  products,  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  DSI-Dairy 
Specialties,  Inc.,  of  St  Louis,  MO. 

MC  144615  (Sub-1),  filed  April  16, 
1982.  Applicant  CARLOS  J.  STILWELL 
d.b.a,  STILWELL  TRUCK  SERVICE. 
Detroit  IL  62332.  Representative: 
Michael  W.  O'Hara,  300  Reisch  Bldg., 
Springfield.  IL  62701,  (217)  544-5468. 
Transporting  pefro/euin  and  petroleum 
products,  between  points  in  MO  and  OL 

MC  150105  {Sub-2),  filed  April  15. 
1982.  Applicant  KING  ASSOCIATED 
ENTERPRISES.  LTD..  P.O.  Box  253, 
Butier,  WI 53007.  Representative: 
Richard  C  Alexander.  710  N.  Plankinton 
Ave..  Milwaukee.  WI  53203.  (414)  273- 
7410.  Transporting  such  commodities  as 
are  dealt  in  by  manufacturers  and 
distributors  of  scales,  between  points  in 
the  U.S..  under  continuing  contract(8) 
with  Cream  City  Scale  Co.,  Inc.,  of 
Menomonee  Falls.  WI. 

MC  152355  (Sub-3),  filed  April  18, 
1982.  Applicant  THE  PRICE 
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TRANSPORTATION  SYSTEM,  INC.,  203 
Brooke  Dr..  West  Chester.  PA  igsaa 
Representative:  Larry  R.  McDowell.  1200 
Western  Savings  Bank  Bldg., 
Philadelphia,  PA  19107,  (215)  735-309a 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  CT.  DE,  MD.  N], 
NY,  PA,  and  DC. 

MC  156354  (Sub-2),  Hied  April  20, 
1982.  Applicant:  FICEL  SALES,  INC.. 
4678  Big  Tree  Rd..  Hamburg.  NY  14075. 
Representative:  Michael  A.  Wargula,  128 
Sherbum  Dr..  Hamburg,  NY  14075,  (716) 
648-04810.  Transporting  ^e77e/io/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  Weyerhaeuser  Company  of 
Chicago,  IL. 

MC  157955,  filed  April  19, 1982. 
Applicant:  DON  BROWNING,  d.b.a. 
BROWNING  TRUCKING,  9325  Malad, 
Boise,  ID  83709.  Representative:  David  E. 
Wishney,  P.O.  Box  837,  Boise,  ID  83701. 
(208)  336-5955.  Transporting  lumber  and 
wood  products,  between  points  in  CA. 
CO,  ID,  MT.  NV,  OR.  UT,  WA,  and  WY. 

MC  158024,  filed  April  16, 1982. 
Applicant  TRMJB  R  TRANSPORT,  807 
S.  Bundy  Ave..  Rice  Lake,  Wl  54868. 
Representative:  R.  Revel  Rustong  (same 
address  as  applicant],  (715)  234-1386. 
Transporting  used  automobiles,  between 
points  in  WL  IL,  MN,  and  LA,  under 
continuing  contract(8)  with  ].R.  Auto 
Sales,  Skars  Auto  Sales,  and  Discount 
Motors,  all  of  Rice  Lake,  Wl,  and 
Southside  Auto,  of  Cameron.  Wl. 

MC  160785.  filed  April  16. 1982. 
Applicant:  CASTAR  TRUCKING.  7840 
"F"  St.,  Omaha.  NE  68127. 
Representative:  James  F.  Crosby,  7363 
Pacific  St.,  Suite  210R  Omaha,  NE  68114, 
(402)  397-9900.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  and  distributors  of  food 
and  related  products,  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  The  Coca- 
Cola  Company.  Foods  Division,  of 
Omaha,  NE. 

MC  161515,  filed  April  15, 1982. 
Applicant:  METROPLEX  TOURS.  INC., 
d.b.a.  METROPLEX  RACING  CLUB. 
1903  6th  Ave..  P.O.  Box  7093,  Fort 
Worth.  TX  76111.  Representative:  Rudy 
J.  Wedgeworth  (same  address  as 
applicant).  (817)  654-3455.  As  a  broker, 
at  Fort  Worth.  TX.  in  arranging  for  the 
transportation,  by  motor  vehicle,  of 
passengers  and  their  baggage,  between 
points  in  TX,  on  the  one  hand,  and.  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI). 


MC  161535.  filed  April  16, 1982. 
Applicant  FT.  INCORPORATED.  2209 
S.W.  152nd.  Seattle.  WA  98166. 
Representative:  Edward  A.  Francom. 
P.O.  Box  1970.  Lake  Oswego,  OR  97034. 
(503)  635-4239.  Transporting  such 
commodities  as  are  dealt  in  and 
distributed  by  manufacturers  of  building 
materials,  metal  products,  pulp,  paper, 
and  related  products,  stone,  clay,  and 
glass  products,  between  points  in  AZ, 
CA,  NV,  OR.  and  WA. 

MC  161544.  filed  April  16. 1982. 
Applicant:  D.  L  MacLEOD,  INC.,  14 
Warren  Lane,  Weston.  MA  02193. 
Representative:  Wesley  S.  Chused,  15 
Court  Square,  Boston,  MA  02108,  (617) 
742-3530.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and. 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  Zayre  Corp., 
of  Framingham,  MA. 

MC  161545,  filed  April  16, 1982. 
AppUcant:  NORTHWEST  PLYWOOD 
SALES,  INC  Rt.  3.  Box  296.  Caldwell.  ID 
83605.  Representative:  Jay  B.  Hatfield 
(san!e  address  as  applicant),  (208)  459- 
4200.  Transporting  construction 
materials  and  metal  products,  between 
points  in  ID,  OR.  and  MT. 

MC  161554.  filed  April  19. 1982. 
Applicant:  BERT  MATTER.  INC., 
TRUCKING,  1155  Van  Wyk  Rd..  P.O. 
Box  661.  Bellingham.  WA  98227. 
Representative:  George  R.  LaBissoniere, 
15  S.  Grady  Way.  Suite  233,  Renton.  WA 
98055.  (206)  228-3807.  Transporting  (1) 
construction  materials,  (2)  metal 
products,  and  (3)  clay,  concrete,  glass 
and  stone  products,  between  points  in 
Skagit  and  Whatcom  Counties,  WA,  on 
ths  one  hand.  and.  on  the  other,  points 
in  the  U.S.  (except  HI). 

MC  161565,  filed  April  19, 1982. 
Applicant  GARRETT 
TRANSPORTATION  CO.,  INC..  Route  1, 
Box  216,  Springville,  AL  35146. 
Representative:  Donald  B.  Sweeney,  Jr.. 
P.O.  Box  2366,  Birmingham,  AL  35201 
(205)  254-3880.  Transporting  metal 
articles,  between  points  in  St.  Cltiir 
County,  AL,  on  the  one  hand.  and.  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

MC  161594,  filed  April  20, 1982. 
Applicant:  ACCO  BUS  SERVICE.  17608 
Livingston  Rd.  Accokeek.  MD  20607. 
Representative:  Thomas  W.  Johnson 
(same  address  as  apphcant)  (301)  283- 
3108.  Transporting  passengers  and  their 
baggage,  in  charter  and  special 
operations,  between  Alexandria,  VA, 
points  in  Fairfax  County,  VA,  MD  and 
DC,  on  the  one  hand.  and.  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 


MC  16334  (Sub-17).  filed  March  29. 
1982,  previously  published  in  the  Federal 
Register  issue  of  April  19, 1982. 
Applicant:  DEBRICK  TRUCK  LINE 
COMPANY,  P.O.  Box  421,  Paola.  KS 
66071.  Representative:  John  T.  Pruitt 
9832  Connell  Overland  Park.  KS  66212 
(913)  888-3386.  transporting  food  and 
related  products,  between  points  in  the 
US. 

Not*. — ^This  republication  is  due  to  an 
erroneously  inclusion  under  the  fitness  only 
category. 

|FR  Doc  82-^2167  Filwl  S-4-BK  1:45  am] 
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Motor  Carriers;  Permanent  Authority; 
Republications  of  Grants  of  Operatfoig 
Rigtits  Authority  Prior  to  Certification 

The  following  grants  of  operating 
rights  authorities  are  republished  by 
order  of  the  Commission  to  indicate  a 
broadened  grant  of  authority  over  that 
previously  noticed  in  the  Federal 
Reguter. 

An  original  and  one  copy  of  petitions 
for  leave  to  intervene  must  be  filed  with 
the  Commission  within  30  days  after  the 
date  of  this  Federal  Register  notice. 
Such  pleadings  shall  address 
specifically  the  is8ue(s)  indicated  as  the 
purpose  for  republication. 

MC  124230  (Sub-45)  (Republication) 
filed  January  15, 1982,  previously  noticed 
in  the  Federal  Register  issue  of  February 
5, 1982.  Apphcant  C  B.  JOHNSON, 
INC.,  P.O.  Box  Drawer  S,  Cortez,  CO 
81321.  Representative:  David  E.  Driggers, 
1600  Lincoln  Center  Bldg..  1660  Lincobi 
Sti-eet.  Denver,  CO  80264.  A  Decision  by 
the  Commission  Review  Board  Number 
1,  decided  April  12, 1982  and  served 
April  22, 1982  finds  that  the  present  and 
future  public  convenience  and  necessity 
require  operation  by  applicant  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  Mercer 
commodities,  (2)  machinery,  and  (3) 
such  commodities  as  are  used  in 
connection  with  mining  and  drilling 
operations,  between  points  in  AZ.  CO. 
KS.  MT,  NE,  NV.  NM.  ND.  OK.  SD.  TX. 
UT.  and  WY.  Applicant  is  fit,  willing, 
and  able  properly  to  perform  the  granted 
service  and  to  conform  to  statutory  and 
administrative  requirements.  The 
purpose  of  this  republication  is  to  show 
that  applicant  has  been  authorized 
service  to  meet  shippers  needs. 

MC  157541  (Republication)  filed 
November  20, 1981,  previously  noticed 
in  the  Federal  Register  issne  December 
15, 1981.  Applicant:  WILUAM  WALKER 
d.b.a.  WALKER  TRUCK  LINE,  5807 


South  Wabash  Avenue,  Chicago,  IL 
60637.  Representative:  Abraham  A. 
Diamond,  29  South  LaSalle  Street. 
Chicago  IL  60637.  A  Decisioji  by  the 
Commission  Review  Board  Number  1, 
decided  March  18, 1982  and  served 
March  29, 1982,  finds  that  the  present 
and  futitfe  public  convenience  and 
necessity  require  operation  by  applicant 
as  a  common  carrier,  by  motor  vehicle, 
in  interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  paper 
and  paper  products,  [2]  packaging 
materials,  (3)  chemicals,  and  (4) 
machinery  (except  commodities  in 
bulk),  between  points  in  Rensselaer 
County,  NY,  and  Hillsborough  County, 
NH.  and  Chicago,  IL,  Albany,  NY,  Baton 
Rouge,  LA.  Los  Angeles,  CA.  Dallas,  TX. 
Atianta,  GA.  and  Omaha)  NE,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI).  Applicant 
is  fit.  wiDlng.  and  able  properly  to 
perform  the  granted  service  and  to 
conform  to  statutory  and  administrative 
requirements.  The  purpose  of  this 
republication  is  to  omit  the  facility 
limitation. 

By  the  Commission,  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
Agatha  L.  Mwgraovich, 
Secretary, 

|FR  Doa  8Z-121M  Piled  S-«-K:.&45  am] 
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Motor  Carrier  Temporary  Authority 
Application 

The  following  are  notices  of  filing  of 
applications  for  temporary  authority 
under  Section  10928  of  the  Interstate 
Commerce  Act  and  in  accordance  with 
the  provisions  of  49  CFR  1131.3.  These 
rules  provide  that  an  original  and  two 
(2)  copies  of  protests  to  an  application 
may  be  filed  with  the  Regiond  Office 
named  in  the  Federal  Register 
publication  no  later  than  the  15th 
calendar  day  after  the  date  the  notice  of 
the  filing  of  the  application  is  published 
in  the  Federal  Re^ster.  One  copy  of  the 
protest  must  be  served  on  the  applicant, 
or  its  authorized  representative,  if  any. 
and  the  protestant  must  certify  that  such 
service  has  been  made.  The  protest  must 
identify  the  operating  authority  upon 
which  it  is  predicated,  specifying  the 
"MC"  docket  and  "Sub"  number  and 
quoting  the  particular  portion  of 
authority  upon  which  it  relies.  Also,  the 
protestant  shall  specify  the  service  it 
can  and  will  provide  and  the  amount 
and  type  of  equipment  it  will  make 
available  for  use  in  connection  with  the 
service  contemplated  by  the  TA 
application.  The  weight  accorded  a 
protest  shall  be  governed  by  the 
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completeness  and  pertinence  of  the 
Protestant's  information. 

Except  as  otherwise  specifically 
noted,  each  applicant  states  that  there 
will  be  no  significant  effect  on  the 
quality  of  the  human  environment 
resulting  from  approval  of  its 
application. 

A  copy  of  the  application  is  on  file, 
and  can  be  examined  at  the  ICC 
Regional  Office  to  which  protests  are  to 
be  transmitted. 

Note.— All  applications  seek  authority  to 
operate  as  a  common  carrier  over  irregular 
routes  except  as  otherwise  noted. 

Motor  Carriers  of  Property 

Notice  No.  F-168 

The  following  applications  were  filed 
in  Region  3.  Send  protests  to:  ICC, 
Regional  Authority  Center,  Room  300, 
1776  Peachtree  Street,  N.R.  Atlanta.  GA 
30309. 

MC  161497  (Snb-»-lTA).  filed  April  23, 
1982.  Applicant  NORTH  CAROLINA 
TOURS,  INC.,  Star  Route,  Box  145,  (N.C 
Highway  28),  Bryson  City.  NC  28713. 
Representative:  Robert  C  Boozer,  1400 
Candler  Building.  127  Peachtree  Street, 
N.E.,  Atlanta,  GA  30043.  Passengers  and 
their  baggage  (unchecked),  in  charter 
and  special  operations,  between  points 
in  Graham  and  Swain  Counties,  NC  on 
the  one  hand,  and  on  the  other,  points  in 
Knox  and  Blount  Counties,  TN.  There 
are  five  support  statements  attached  to 
this  application  which  may  be  examined 
at  the  ICC  Regional  Office,  Atlanta,  GA. 

MC  151215  (Sub-3-3TA),  filed  April  23, 
1982.  Applicant:  FACTORY  SERVICES. 
INC,  P.O.  Box  11040,  625  Kennedy  Rd., 
Lexington,  KY  40511.  Representative: 
Henry  E  Seaton,  1024  Pennsylvania 
Bldg.,  425 13th  St,  N.W.,  Washington. 
DC  20004.  Recyclable  materials, 
between  (1)  Huntington  and  St.  Albans, 
WV,  Shelbyville.  IN  and  Wilmington, 
OH,  on  the  one  hand,  and,  Cincinnati, 
OH  and  Louisville,  KY,  on  the  oUier,  and 
(2)  between  points  in  KY,  on  the  one 
hand,  and  Cincinnati,  OH,  on  the  other. 
Supporting  8hipper(s):  Continental  Can, 
4745  East  River  Rd.,  Chicago,  EL  60631. 

MC  161498  (Sub-3-lTA),  filed  April  23, 
1982.  Applicant  VAN-RIDE.  INC..  Route 
1,  Box  305E,  East  Bemstadt.  KY  40729. 
Representative:  Marcus  Daly,  same 
address  as  applicant  Common  carrier, 
regular  route;  Passengers  and  baggage 
of  passengers  in  same  vehicle  as 
passengers;  special  or  charter 
operations,  or  both,  are  proposed,  from 
London  and  Corbin,  KY  area  to  the 
Worid's  Fair  site  in  Knoxville,  TN  via 
Interstate  75  and  return  to  point  of 
origin.  Supporting  shipper(s):  London/ 


Laurel  Coimty  Qiamber  of  Commerce, 
P.O.  Box  524.  London.  KY  40741. 

MC  85530  (Sub-3-3TA),  filed  April  23. 
1982.  Applicant:  BLALOCK  TRUCK 
LINE,  INC.,  P.O.  Box  734,  Charleston,  SO 
29402.  Representative:  Wihner  B.  Hill. 
Suite  366, 1030  Fifteenth  Sti«et  N.W., 
Washington.  DC  20005.  Contract 
Carrier;  Irregular;  Lumber  and  wood 
products,  between  points  in  the  U.S.  on 
and  east  of  the  Mississippi  River,  unda 
continuing  contract(s)  with  ToUeson 
Lumber  Company,  Inc.,  Perry,  GA. 
Supporting  shipper  ToUeson  Lumber 
Company,  Inc.  P.O.  Drawer  E,  Perry. 
GA  31069. 

MC  145855  (Sub-»-4TA),  filed  April  23, 
1982.  Applicant  JOHN  RAY  TRUCKING 
CO.,  INC..  P.O.  Box  206,  Eastab<^a,  AL 
36280.  Representative:  )ohn  W.  Cooper. 
P.O.  Box  162,  Mentone,  AL  35984. 
Contract  Carrier,  Irregular  Routes; 
Chemicals,  and  Materials,  Supplies, 
Equipment  and  Containers  therefor 
between  Calhoun  and  Etowah  Counties. 
AL  and  points  in  the  U.S.  except  AK  and 
HI  under  continuing  contract  with 
Monsanto  Company.  Supporting  shipper 
Monsanto  Company,  P.O.  Box  249, 
Anniston.  AL  36201. 

MC  154541  (Sub-3-2TA],  filed  April  28. 
1982.  Applicant  SEA  ISLAND  STAGES 
OF  BEAUFORT/HILTON  HEAD,  P.O. 
Box  4031,  Beaufort,  SC,  29902. 
Representative:  D.  R.  Wismer,  605  Broad 
River  Drive.  Beaufort  SC,  29902. 
Passengers  and  Baggage  in  the  same 
vehicle,  in  Special  and  Charter 
operations,  between  points  and  places 
in  Beaufort  Jasper,  Colleton,  and 
Hampton  Counties  in  SC,  and  Chatham, 
Bryan,  Effingham  and  Liberty  Counties 
in  GA,  on  the  one  htmd,  and  Knoxville, 
TN,  on  the  other  hand.  Supporting 
shippers:  The  Bank  of  Beai^ort  Travel 
Agency,  Beaufort  SC  U.S.  Naval 
Hospital  Special  Services,  Beaufort  SC, 
and  Abba/Yellow,  Inc.,  Savannah,  Ga. 

Note. — Applicant  requests  authority  to  tadc 
this  authority  with  authorities  granted  under 
Docket  Na  154541,  Lead  Docket 

MC  31389  (Sub-3-15TA).  filed  AprU  27, 
1982.  Applicant  McLEAN  TRUCKING 
COMPANY.  P.O.  Box  213,  Winston- 
Salem.  NC  27154.  Representative:  Daniel 
R.  Simmons  (same  address  as 
applicant).  Contract  Carrier  Irregular 
General  Commodities  (except  Classes  A 
6-  B  explosives,  household  good  as 
defined  by  the  Commission,  and 
commodities  in  bulk),  between  Houston 
and  Texas  City,  TX  and  Taft,  LA  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.,  under  continuing  contract  or 
contracts  with  Union  Carbide 
Corporation,  of  Danbury,  CT.  Supporting 
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shipper  Union  Carbide  Corporation.  Old 
Ric^ebury  Road.  Danbury.  CT  06817. 

MC  129712  (Sub-5-18TA).  filed  April 
27, 1982.  Applicant:  GEORGE  BENNETT 
MOTOR  EXPRESS.  INC..  P.O.  Box  569. 
McDonough.  GA  30253.  Representative: 
Guy  H.  Postell.  Suite  675,  3384  Peachtree 
Rd..  N.E..  Atlanta.  GA  30326.  Contract. 
irregular.  Building  materials  and 
supplies,  including  plywood,  paneling, 
lumber  and  hardware  items  used  in  the 
installation  of  these  products,  between 
Oakland  County.  MI.  on  the  one  hand, 
and,  on  the  other,  points  in  OH.  IN.  EL 
and  WI.  under  continuing  contract(s) 
with  Markey  Forest  Products.  Ina 
Supporting  shipper  Markey  Forest 
Products.  Inc..  P.O.  Box  535.  Walled 
Lake.  MI  48088. 

MC  2934  (Sub-3-45TA).  filed  April  27. 
1982.  Applicant:  AERO  MAYFLOWER 
TRANSIT  COMPANY.  INC..  9998  North 
Michigan  Road.  Carmel.  IN  46032. 
Representative:  W.  G.  Lowry  (same  as 
above).  Contract  Irregular  Electronic 
diagnostic  equipment;  between  points 
within  the  Continental  U.S.  under 
continuing  contracts  with  Adac 
Laboratories,  255  San  Geronimo  Way, 
Sunnyvale.  CA  94086.  Supporting 
shipper.  Adac  Laboratories.  255  San 
Geronimo  Way.  Sunnyvale,  CA  94086. 

MC  148671  (Sub-3-2TA).  filed  April  28. 
1982.  Applicant:  HARLAND 
QUACKENBUSH.  An  Lndividual.  d.b.a. 
H  &  D  TRUCKING.  500  Dew  Drop  Cove, 
Casselberry,  FL  32707.  Representative: 
Elbert  Brown.  Jr..  Post  Office  Box  1378. 
Altamonte  Springs,  FL  32701.  Contract, 
Irregular.  Corrugated  Shipping 
Containers,  from  Tampa.  FL  to  GA,  SC. 
NC.  MD.  VA.  AL  under  continuing 
contract(s)  with  Weyerhaeuser 
Company.  Supporting  shipper: 
Weyerhaeuser  Company,  Post  ORice 
Box  16909.  Tampa.  FL  33687. 

MC  143185  {Sub-3-lTA).  filed  April  27. 
1982.  Applicant:  CHARLES  G.  LAWSON 
TRUCKING,  INC..  Post  Office  Box  2805, 
Montgomery.  AL  36105.  Representative: 
William  P.  Jackson.  Jr..  Post  Office  Box 
1240,  Arlington.  VA  22210.  Food  and 
related  products,  between  Pike  County. 
AL,  Sussex  County,  DE,  Vigo  County.  IN 
and  Baltimore,  MD.  and  points  in  its 
commercial  zone;  between  Baltimore. 
MD.  and  points  in  its  commercial  zone, 
on  the  one  hand.  and.  on  the  other, 
points  in  AL;  and  between  Pike  County. 
AL,  on  the  one  hand,  and,  on  the  other 
points  in  AR.  AL.  FL.  GA,  KY.  LA.  MS. 
OK.  NC.  SC.  TN.  TX  and  VA.  Supporting 
shipper:  Doxsee  Food  Corporation.  8840 
Kelso  Dr.,  Baltimore,  MD  21221. 

The  following  applications  were  filed 
in  Region  4.  Send  protests  to:  Interstate 


Commerce  Commission.  Complaint  and 
Authority  Branch.  P.O.  Box  2980. 
Chicago.  IL  60604. 

MC  111310  (Sub-*-14TA),  filed  April 
21, 1982.  Applicant:  MILLIS  TRANSFER. 
INC..  Box  352.  Black  River  Falls.  WI 
54615.  Representative:  Michael  J. 
Wyngaard.  150  E.  Oilman  St..  Madison. 
WI  53703.  Food  and  related  products 
from  Louisville.  KY.  Battle  Creek.  MI. 
and  Lancaster  and  Sharonville,  OH  to 
points  in  WI.  MN.  IL.  L\.  MO.  KS.  AR. 
OK.  TX.  PA.  and  NY.  Supporting 
shipper  Ralston  Purina  Co..  Ralston 
Purina  Company  Checkerboard  Sq..  St. 
LoMis.  MO  63164. 

MC  144506  (Sub-4-lTA),  filed  April  14. 
1982.  Applicant:  ROLLER  PETROLEUM 
PRODUCTS.  INC..  241  N.  Baltimore  St.. 
Spring  Green,  WI  53588.  Representative: 
Michael  J.  Wyngaard,  150  E.  Oilman  St.. 
Madison,  WI  53703.  Petroleum,  natural 
gas  and  their  products,  from  Chicago.  IL. 
and  points  within  the  Chicago.  IL 
commercial  zone.  Dubuque.  lA,  and 
points  within  the  Dubuque.  LA 
commercial  zone,  and  Minneapolis-St. 
Paul.  MN.  and  points  within  the 
Minneapolis-St.  Paul.  MN  commercial 
zone  to  Evansville,  Monticello. 
Blanchardville.  Darlington.  Lynxville. 
Dodgeville.  Shullsburg,  Mount  Horeb. 
Highland,  Lancaster,  Bameveld.  aqd 
Mineral  Point.  WI.  Underiying  ETA 
seeks  120  day  authority.  There  are  12 
shippers  supporting  this  application. 

MC  146108  (Sub-4-6TA).  filed  April  20. 
1982.  Apphcant:  BIG  T  TRANSFER. 
INC.,  2414  Jacobs  Drive.  New  Albany.  IN 
47150.  Representative:  Harold  C.  JoUiff. 
3242  Beech  Drive.  Columbus.  IN  47201. 
(812)  379-2556.  Containers  (Drums). 
empty.  Between  Louisville,  KY,  on  the 
one  hand,  and,  on  the  other.  Little  Rock 
and  Fort  Smith,  AR,  and  Memphis.  TN. 
An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper  Allied 
Drum  Service,  Inc..  401  Colorado  Ave.. 
Louisville.  KY,  4020a 

MC  148787  (Sub-4-lTA).  filed  April  21. 
1982.  Applicant:  HOME  DELIVERY 
CORPORATION,  422  North  27th  Street, 
Milwaukee,  WI  53208.  Representative: 
Lawrence  P.  Kahn,  633  West  Wisconsin 
Avenue,  Milwaukee,  WI  53203.  Contract 
irregular  toilet  preparations  and 
commodities  used  in  the  sale  of  toilet 
preparations  (except  commodities  in 
bulk)  between  Glenview  and  Morton 
Grove,  IL,  on  the  one  hand,  and,  on  the 
other  hand,  points  in  Brown  and 
Outagamie  Counties,  WI.  Supporting 
shipper  Avon  Products,  Inc.,  6901  Golf 
Road,  Morton  Grove,  IL  60053. 

MC  161426  (Sub-4-lTA),  filed  April  21. 
1982.  Apphcant:  RYAN  TRANSFER 
CORPORATION.  P.O.  Box  820A.  Green 


Bay.  WI  54305.  Representative:  James 
Robert  Evans.  145  W.  Wisconsin 
Avenue,  Neenah.  WI  54956.  (1)  Pulp, 
paper  and  related  products  and  (2) 
materials,  equipment  and  supplies  used 
in  the  manufacture  and  distribution  of 
commodities  named  in  (1)  between 
points  in  Brown.  Outagamie  and 
Winnebago  Counties.  WI.  on  the  one 
hand.  and.  on  the  other.  Munising,  MI. 
Supporting  shipper  Kimberly-Clark 
Corporation,  1414  W.  Larsen  Road. 
Neenah.  WI  54956. 

MC  161615  (Sub-4-lTA).  filed  April  21. 
1982.  Applicant:  SONN  LINE 
TRANSPORT  CO..  INC..  4320  North 
128th  Street.  Brookfield.  WI  53005. 
Representative:  Daniel  R.  Dineen.  710 
North  Plankinton  Avenue,  Milwaukee. 
WI  53203.  Machinery  and  metal 
products,  between  the  facilities  of  the 
Rose  Company  at  Milwaukee.  WI.  on 
the  one  hand.  and.  on  the  other,  points 
in  CA.  CO.  MT.  ND.  NM.  OK.  SD,  TX. 
and  WY.  An  underlying  ETA  seeks  120 
days  authority.  Supporting  shipper:  Rose 
Company,  7044  North  Teutonia  Avenue. 
Milwaukee.  WI  53209. 

Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc.  82-12109  Filed  5-4-82;  8:45  un| 
BILLINO  0006  703S-01-M 


[Finance  Docket  Na  29341] 

Port  of  Pend  Oreille  Operation  of  a 
Line  of  Railroad  in  Pend  Oreille  and 
Spokane  Counties,  WA 

PORT  OF  PEND  OREILLE  (AppUcant). 
represented  by  Fritz  R.  Kahn,  Esq., 
Vemer.  Liipfert.  Bemhard  and 
McPherson.  Chartered.  1660  L  Street 
NW..  Suite  1100.  Washington.  D.C. 
20036,  hereby  gives  notice  that  on  the 
31st  day  of  March,  1982,  it  filed  with  the 
Interstate  Commerce  Commission  at 
Washington,  D.C.  an  application 
pursuant  to  49  U.S.C.  10901  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  operation  of  a 
line  of  railroad  in  Pend  Oreille  and 
Spokane  Counties.  WA. 

Applicant  is  a  public  port  authority  of 
the  State  of  Washington  created  in  1978 
by  referendum  vote  of  the  registered 
voters  of  Pend  Oreille  County,  WA. 

The  operating  rights  sought  by 
Applicant  were  formerly  held  by  the 
bankrupt  Chicago.  Milwaukee,  St.  Paul 
and  Pacific  Railroad  Company  (MILW). 
Pursuant  to  orders  of  the  MILW 
reorganization  court.  Applicant  acquired 
ownership  of  a  line  formerly  owned  by 
MILW  beginning  at  milepost  43.6  at 
Newport.  Pend  Oreille  County.  WA.  and 


extending  in  a  northwesterly  direction 
to  milepose  104.7  at  Metaline  Falls,  Pend 
Oreille  County.  WA.  In  addition.  MILW 
conveyed  to  Applicant  its  trackage 
rights  over  a  line  owned  by  the 
Burlington  Northern.  Inc.,  (BN)  beginning 
at  milepost  1479.5  near  East  Spokane. 
Spokane  County.  WA.  and  extending  in 
a  northerly  direction  to  milepost  1432  at 
Newport.  Pend  Oreille  County,  WA. 
Since  October  1. 1979.  Pend  Oreille 
Valley  Railroad,  pursuant  to  an 
operating  agreement  with  Applicant  has 
interchanged  with  BN  at  Newport  and 
provided  service  between  Newport  and 
intermediate  points.  The  purpose  of  the 
present  application  is  to  establish 
Applicant's  authority  to  engage  as  a 
common  carrier  in  interstate  and  foreign 
commerce  over  the  Spokane  Metaline 
Falls  line.  While  Applicant  has  no 
immediate  plans  to  operate  the  subject 
line  itself,  it  may  determine  to  do  so  at 
some  future  date. 

In  the  opinion  of  the  Applicant,  the 
granting  of  the  authority  sought  will  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  In  accordance  with 
the  Commission's  regulations  (49  CFR 
1108.8)  in  Ex  Parte  No.  55  (Sub-No.  22), 
Revision  of  National  Environmental 
PoUcy  Act  GuideUnes.  363 1.C.C.  653 
(1980)  any  protests  may  include  a 
statement  indicating  the  presence  or 
absence  of  any  effect  of  the  requested 
Commission  action  on  the  quaUty  of  the 
human  environment.  If  any  such  effect  is 
alleged  to  be  present,  the  statement 
shall  indicate  vnth  specific  data  the 
exact  nature  and  degree  of  the 
anticipated  impact  See  Implementation- 
National  Environmental  Policy  Act, 
1969,  supra,  at  p.  487. 

Pursuant  to  49  U.S.C.  10901  the 
proceeding  will  be  handled  without 
public  hearings  unless  conunents  in* 
support  or  opposition  on  such 
application  are  filed  with  the  Secretary. 
Interstate  Commerce  Commission,  12th 
and  Constitution  Avenue  NW., 
Washington.  DC  20423.  and  the 
aforementioned  counsel  for  applicant, 
within  30  days  after  date  of  first 
publication  in  a  newspaper  of  general 
circulation.  Any  interested  person  is 
entitled  to  recommend  to  the 
Commission  that  it  approve,  or  take  any 
other  specified  action  with  respect  to 
such  application. 
Agatha  L  Mergenovich, 
Secretary. 

[FR  Doc  Kr-\tm  Piled  S-i-SZ:  MS  am| 
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INTERNATIONAL  COMMUNICATIONS 
AGENCY 

United  States  Advisory  Commission 
on  Public  Diplomacy;  Meeting 

The  United  States  Advisory 
Commission  on  Public  Diplomacy  will 
conduct  a  closed  meeting  on 
Wednesday,  May  5,  in  Room  1008, 1750 
Pennsylvania  Avenue,  NW.,  to  discuss 
matters  relating  to  Mr.  Arthur 
Imperatore's  role  as  Ombudsman  of  the 
International  Communication  Agency 
Mr.  Imperatore  will  meet  with  the 
Commission  at  11:30  a.m.  Director 
Charles  Z.  Wick  and  several  associates 
will  meet  with  the  Conunission  at  4:30 
i).m. 

The  emergency  meeting  is  being  held 
on  short  notice  due  to  the  imminent 
publication  of  the  Commission's  annual 
report,  overseas  travel  plans  made  by 
Commission  members,  and  the 
unexpected  resignation  of  Mr. 
Imperatore. 

"The  meeting  of  the  Commission  will 
relate  to  the  internal  personnel  rules  and 
practices  of  the  Agency.  Disclosure  of 
the  information  to  be  discussed  could 
result  in  the  invasion  of  personal 
privacy  and  could  significantly  frustrate 
the  implementation  of  proposed  Agency 
actions  (5  U.S.C.  552b{c){2),  (6),  and 
9(B)). 

Dated:  May  3, 1982. 
Charles  Z.  Wick, 

Director. 

|FR  Doc  82-12342  Filed  S-*-B2: 8:45  anj 
BiLLMa  CODE  «230-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Na  337-TA-99] 

Certain  Molded-ln  Sandwich  Panel 
Inserts  and  MettKXis  for  Their 
Installation;  Issuance  of  Exclusion 
Order  and  Cease  and  Desist  Orders 

agency:  International  Trade 

Conunission. 

ACTION:  Issuance  of  exclusion  order  and 

cease  and  desist  orders. 

SUPPLEMENTARY  INFORMATION:  On  April 
9, 1982,  the  Commission  issued  a  general 
exclusion  order  and  four  cease  and 
desist  orders  in  the  above-captioned 
investigation.  The  Commission  ordered 
that  molded-in  sandwich  panel  inserts 
that  infringe  U.S.  Letters  Patent  3,182,015 
be  excluded  from  entry  into  the  United 
States  find  that  respondents  The  Young 
Engineers.  Inc.,  Hitco  Corporation, 
Weber  Aircraft  Division  of  Kidde,  Inc. 
and  Aerospace  Division  of  UOP,  Inc.. 
cease  and  desist  from  certain  activities 


that  infringe  U.S.  Letters  Patents  Nos. 
3.271,498  or  3,392,225  where  such 
activities  involve  imported  sandwich 
panel  inserts. 

Notice  of  this  investigation  was 
published  in  the  Federal  Register  on 
April  29, 1981  (46  FR  24034). 

The  Commission  Action  and  Order, 
the  Commission  opinion  in  support 
thereof,  and  all  othe  monconfidentiai 
documents  on  the  record  of  the 
investigation  are  available  for  pubhc 
inspection  during  official  worlcing  hours 
(8:45  a.m.  to  5:15  pjn.)  in  the  Office  of 
the  Secretary.  U.S.  International  Trade 
Commission,  701  E  Street  NW.,  Room 
161,  Washington.  D.C  20436,  telephone 
202-523-0161. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clarease  E.  Mitchell.  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  telephone  202-523- 
3395. 

By  order  of  the  Commission. 

Issued:  April  29, 1982. 
Kennetli  It  Mason, 
Secretary. 

|FR  Doc  82-12258  Filed  &-4-82: 8.-4S  am) 
BILLING  CODE  702a.«I-M 


(Investigation  Na  337-TA-11S] 

Certain  Sneakers  With  Fabric  Uppers 
and  Rut>t>er  Soles;  Amendment  of 
Notice  of  Investigations  To  Add 
Respondent 

agency:  International  Trade 
Commission. 

action:  Amendment  of  notice  of 
investigation  to  add  one  new  respondent 
pursuant  to  S  210.22(a)  of  the 
Commission's  rules  of  practice  and 
procedure  (19  CFR  210.22(a)). 

summary:  On  April  27, 1982,  the 
Commission  grtuited  in  part  a  motion 
(Motion  No.  118-2)  to  amend  the  notice 
of  investigation  in  this  investigation  to 
add  Genesco,  Inc..  as  an  additional 
respondent. 

suppi^mentary  information:  On 

March  23, 1982,  complainant  Van  Doren 
Rubber  Co.,  Inc.,  moved  (Motion  No. 
118-2)  to  amend  the  complaint  and  the 
notice  of  investigation  to  add  as  a  new 
respondent  Genesco,  Inc.  Genesco  is 
alleged  by  complainant  to  be  engaged  in 
unfair  competition,  common  law 
trademark  infringement,  false 
designation  of  origin,  and  passing  off 
with  respect  to  the  sneakers  in 
controversy.  On  March  31, 1982,  the 
administrative  law  judge  (AL}]  issued  a 
recommended  determination  that  the 
motion  be  granted  (Order  No.  5)  insofar 
as  it  requests  amendment  of  the  notice 
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of  investigation.  After  consideration  of 
Motion  No.  118-2  and  the  ALfs 
recommended  determination,  the 
Commission  determined  to  amend  its 
notice  of  investigation  to  add  Genesco, 
Inc.,  Genesco  Park,  Nashville, 
Tennessee  37202,  as  respondent  with 
regard  to  the  unfair  competition  and 
common-law  trademark  infringement 
allegations. 

Copies  of  the  Commission's  Action 
and  Order  and  all  other  non-conBdential 
documents  Bled  in  connection  with  this 
investigation  are  available  for  public 
inspection  during  ofBcial  business  hours 
(8:45  a.m.  to  5:15  p.m.)  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  D.C.  20436,  telephone  202- 
523-0161. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  S.  Neeley,  Esq.,  Office  of  the 
General  Counsel,  telephone  202-523- 
0079. 

By  order  of  the  Conunission. 
Issued-  April  27, 1982. 
Kenneth  R.  Mason. 

Secretary. 

|FR  Doc  U-UZSa  FUad  S-I-S2:  8:45  UBJ 
BaiMQ  COOe  7020-02-M 


[Investigations  No*.  701-TA-155  Through 
163  (Preliminary)] 

Certain  Steel  Products  From  Spain; 
Investigation  and  Scheduling  of 
Conferenco 

agency:  International  Trade 

Commission. 

ACTKMC  Institution  of  preliminary 

countervailing  duty  investigations  and 

the  scheduling  of  a  conference  to  be 

held  in  connection  with  the 

investigations. 

EFFECTIVE  DATE:  April  28,  1982. 
summary:  On  April  26, 1982,  the  U.S. 
Department  of  Commerce  notified  the 
United  States  International  Trade 
Commission  that,  in  accordance  with 
section  702  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1671a],  it  was  commencing 
investigations  to  determine  whether 
producers,  manufacttirers,  or  exporters 
in  Spain  of  certain  steel  products  receive 
benefits  that  qualify  as  subsidies  within 
the  meaning  of  the  Act.  Accordingly, 
effective  April  26, 1982,  the  Commission, 
pursuant  to  section  703(a)  of  tiie  Act  (19 
U.S.C.  1671b(a)),  instituted  preliminary 
countervailing  duty  investigations  Nos. 
701-TA-155  through  163  (Preliminary)  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 


United  States  is  materially  retarded,  by 
reason  of  imports  from  Spain  of  the 
merchandise  which  is  the  subject  of  the 
investigations  by  the  Department  of 
Commerce.  The  products  covered  in 
these  investigations  are  as  follows:  Hot- 
rolled  carbon  steel  plate,  provided  for  in 
items  607.6615,  607.9400,  608.0710,  and 
608.1100  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (1982)(TSUSA); 
hot-rolled  carbon  steel  sheet  provided 
for  in  TSUSA  items  607.6610,  607.6700. 
607.8320,  607.8342,  and  607.9400;  cold- 
rolled  carbon  steel  sheet,  provided  for  in 
TSUSA  items  607.8320  and  607.8344; 
galvanized  carbon  steel  sheet  provided 
for  in  TSUSA  items  608.0730  and 
608.1300;  carbon  steel  angles,  shapes, 
and  sections,  provided  for  in  TSUSA 
items  609.8005,  609.8015.  609.8035, 
609.8041,  and  609.8045:  hot-rolled  carbon 
steel  bar,  provided  for  in  TSUSA  items 
606.8310,  606.8330.  and  606.8350;  hot- 
rolled  alloy  steel  bar,  provided  for  in 
TSUSA  items  606.9700;  cold-formed 
carbon  steel  bau",  provided  for  in  TSUSA 
items  606.8805  and  606.8815;  and  cold- 
formed  alloy  steel  bar.  provided  for  in 
TSUSA  item  606.9900. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  Eninger,  Office  of 
Investigations,  International  Trade 
Commission;  telephone  202-523-0312. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  11. 1982,  petitions  were 
filed  with  the  Department  of  Commerce 
by  the  United  States  Steel  Corp.  and  by 
counsel  for  RepubHc  Steel  Corp.,  Inland 
Steel  Co.,  Jones  &  Laughlin  Steel,  Inc., 
National  Steel  Corp.,  and  Cyclops  Corp. 
alleging  that  producers,  manufacturers, 
or  exporters  in  Spain  of  certain  steel 
products  receive  bounties  or  grants 
within  the  meaning  of  section  303  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1303).  As  Spain  was  not  at  that 
time  a  "country  under  the  Agreement" 
within  the  meaning  of  section  701(b)  of 
the  Act  (19  U.S.C.  1671(b)),  there  was  no 
requirement  for  the  petitions  to  be  filed 
with  the  Commission  pursuant  to 
section  702(b)(2)  and  no  requirement  for 
the  Commission  to  conduct  preliminary 
injury  investigations  pursuant  to  section 
703(a). 

On  April  14, 1982,  however,  the  United 
States  Trade  Representative  announced 
that  Spain  had  become  a  "country  imder 
the  Agreement"  (47  FR 16697). 
Accordingly,  Commerce  terminated  its 
investigations  under  section  303  and 
initiated  investigations  under  section 
702.  The  Commission  must  make  its 
determinations  in  these  investigations 
vnthin  45  days  after  the  date  on  which 
its  received  notification  by  the 


Department  of  Commerce  of  its  action, 
or  by  June  10, 1982  (19  CFR  207.17).  The 
investigations  will  be  subject  to  the 
provisions  of  part  207  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  Part  207,  44  FR 
76457),  and  particularly  subpart  B 
thereof. 

Written  submissions 

Any  person  may  submit  to  the 
Commission  a  written  statement  of 
information  pertinent  to  the  subject  of 
these  investigations.  A  signed  original 
and  fourteen  (14)  true  copies  of  each 
submission  must  be  filed  at  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission  Building,  701  E  Street,  NW.. 
Washington,  D.C.  20436,  on  or  before 
May  28, 1982.  All  written  submissions 
except  for  confidential  business  data 
will  be  available  for  public  inspection. 

Any  business  information  for  which 
confidential  treatment  is  desired  shall 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  S  201.6  of  the 
Commission's  rules  of  practice  and 
procedure  (19  CFR  Part  201.6), 

Conference 

The  Director  of  Operations  of  the 
Commission  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  10:00  a.m.,  e.d.t,  on  May  24, 1982,  at 
the  U.S.  International  Trade 
Commission  Building,  701  E  Street  NW., 
Washington,  D.C.  Parties  vsrishing  to 
particiate  in  the  conference  should 
contact  the  investigator  for  the 
investigations,  Mr.  Robert  Eninger, 
telephone  202-523-0312,  not  later  than 
May  17, 1982,  to  arrange  for  their 
appearance.  It  is  anticipated  that  parties 
in  support  of  the  imposition  of 
countervailing  duties  in  the 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference. 

Record 

The  records  of  Commission 
investigations  Nos.  701-TA-86  through 
144  (Preliminary),  701-TA-146 
(Preliminary),  701-TA-147  (Preliminary), 
and  731-TA-53  through  86  (Preliminary). 
Certain  Steel  Products  from  Belgium, 
Brazil,  France,  Italy,  Luxembourg,  the 
Netherlands,  Romania,  the  United 
Kingdom,  and  West  Germany,  will  be 
incorporated  in  the  records  of 
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Investigations  Nos.  701-TA-155  through 
163  (Preliminary). 

For  further  information  concerning  the 
conduct  of  the  investigations  and  rules 
of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  Part  207,  Subparts  A  and  B 
(19  CFR  Part  207),  and  Part  201,  subparts 
A  through  E  (19  CFR  Part  201).  Further 
information  concerning  the  conduct  of 
the  conference  will  be  provided  by  Mr. 
Eninger. 

This  notice  is  published  pursuant  to 
§  207.12  of  the  Commission's  rules  of 
practice  and  procedure  (19  CFR  Part 
207.12). 

By  order  of  the  Commission. 
Issued  April  29, 1982. 
Kenneth  R.  Masoo, 

Secretary. 

|FR  Doc  82-12280  FU«d  S-t-82: 8:45  an) 
BILLMQ  CODE  7020-02-M 


[Investigation  No.  701-TA-154 
(Preliminary)] 

Hot-Roled  Stainless  Steel  Bar,  Cold- 
Formed  Stainless  Steel  Bar,  and 
Stainless  Steel  Wire  Rod  From  Spain 

agency:  International  Trade 
Commission. 

ACTION:  Institution  of  a  preliminary 
countervailing  duty  investigation  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigation. 


SUMMARY:  The  U.S.  International  Trade 
Commission  hereby  gives  notice  of  the 
institution  of  investigation  No.  701- 
TAa-154  (Preliminary)  to  determine, 
pursuant  to  section  703(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1671b(a)),  whether 
there  is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Spain  of  hot-rolled 
stainless  steel  bar,  provided  for  in  item 
606.9005  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA).  cold- 
formed  stainless  steel  bar,  provided  for 
in  TSUSA  item  606.9010,  and  stainless 
steel  wire  rod,  provided  for  in  TSUSA 
items  607.2600  and  607.4300  upon  which 
bounties  and  grants  are  alleged  to  be 
paid. 

EFFECTIVE  DATE:  April  26,  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Daniel  F.  Leahy.  Jr.,  Office  of 
Investigations,  VJS.  International  Trade 
Commission;  telephone  202-523-1360. 


SUPPLEMENTARY  INFORMATION: 
Background 

On  February  17, 1982,  a  petition  was 
filed  with  the  Department  of  Commerce 
by  counsel  for  Al  Tech  Specialty  Steel 
Corporation,  Armco  Stainless  Steel 
Division,  Carpenter  Technology 
Corporation,  Colt  Industries,  Inc. 
(Crucible  Materials  Group),  Cyclops 
Corporation,  Guterl  Special  Steel 
Corporation,  Joslyn  Stainless  Steels,  and 
Republic  Steel  Corporation  alleging  that 
producers,  manufacturers,  or  exporters 
in  Spain  of  stainless  steel  bar  and  wire 
rod  receive,  directly  or  indirectly, 
bounties  or  grants  within  the  meaning  of 
section  303  of  the  Tariff  Act  of  1930  (the 
Act).  As  Spain  was  not  at  that  time  a 
"country  under  the  Agreement"  within 
the  meaning  of  section  701(b)  of  the  Act. 
there  was  no  requirement  for  the 
petition  to  be  filed  pursuant  to  section 
702(b)(2)  and  no  requirement  for  the 
Commission  to  conduct  a  preliminary 
material  injury  investigation  pursuant  to 
section  703(a). 

On  April  14. 1982,  however,  the  United 
States  Trade  Representative  announced 
that  Spain  had  become  a  "country  under 
the  Agreement"  (47  FR  16697).  On  April 
26, 1982,  Commerce  notified  the 
Commission  that  it  bad  tenninated  its 
investigation  under  section  303,  and 
that,  in  accordance  with  section  702  of 
the  Act,  it  was  commencing  a  new 
countervailing  duty  investigation. 
Accordingly,  the  Commission  is 
instituting  its  investigation. 

The  Commission  must  make  its 
determination  in  the  investigation  widiin 
45  days  after  the  date  on  which  it 
receives  notice  by  the  administering 
authority  of  an  investigation 
commenced  under  section  702(b)  of  tilie 
Act  or  by  June  10, 1982  (19  CFR  207.17 
(1981)).  The  investigation  wall  be  subject 
to  the  provisions  of  part  207  of  the 
Commission's  rules  of  practice  and 
procedure  (19  CFR  207  (1981),  as 
amended  by  47  FR  6190  (February  10, 
1982)),  and  particularly  subpart  B 
thereof. 

Written  submissions 

Any  person  may  submit  to  the 
Commission  on  or  before  May  24, 1982,  a 
written  statement  of  information 
pertinent  to  the  subject  matter  of  this 
investigation.  A  signed  original  and 
fourteen  copies  of  such  statements  must 
be  submitted.  In  the  event  that 
confidential  treatment  of  the  document 
is  requested  under  §  201.6,  at  least  one 
additional  copy  shall  be  filed  in  which 
the  confidential  business  information 
shall  have  been  deleted  and  which  shall 
have  been  marked  "nonconfidential"  or 
"public  inspection". 


Any  business  information  which  a 
submitter  desires  the  Commission  to 
treat  as  confidential  shall  be  submitted 
in  conformance  %vith  the  requirements  of 
section  201.6  of  the  Commission's  rules 
of  practice  and  procedure  (19  CFR  201.6 
(1981)).  Each  sheet  of  information  for 
which  confidential  treatment  is  desired 
must  be  clearly  marked  at  the  top 
"Confidential  Business  Data". 

All  written  submissions,  except  for 
confidential  business  data,  will  be 
available  for  public  inspection  at  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission. 

CiMifetence 

The  Director  of  Operations  of  the 
Commission  has  scheduled  a  conference 
in  connection  writh  this  investigation  for 
10«)  a.m.,  e.d.L,  on  May  19, 1982,  at  the 
US.  International  Trade  Commission 
Building,  701  E  Sb^et  ^fW..  Washington, 
D.C  Parties  wishing  to  participate  in  the 
conference  should  contact  the 
investigator  for  the  investigation.  Mr. 
Daniel  Leahy,  telephone  202-523-1369, 
not  later  than  May  14, 1982.  to  arrange 
for  their  appearance.  Parties  in  support 
of  the  imposition  of  countervailing 
duties  in  this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference. 

For  further  information  concerning  the 
conduct  of  the  investigation  and  rules  of 
general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure.  Part  207,  Subparts  A  and  B 
(19  CFR  Part  207  (1981),  as  amended  by 
47  FR  6190  (Feb.  10, 1982),  and  Part  201. 
Subparts  A  through  E  (19  CFR  Part  201 
(1981),  as  amended  by  47  FR  6188 
(February  10, 1982)).  Further  informatioa 
concerning  the  conduct  of  the 
conference  will  be  provided  by  Mr. 
Leahy. 

This  notice  is  published  pursuant  to 
§  207.12  of  the  Commission's  rules  of 
practice  and  procedure  (19  CFR  207.12 
(1981)). 

By  order  of  the  Commission. 
Issued  April  29, 1982. 
KennediR.  Mason, 

Secretory- 

(FR  Doc  82-12257  FIM  S-*-B2:  8:45  am] 
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[Investigation  Na  731-TA-92  (Prelminary)] 

Stainless  Steel  Stieet  and  Strip  From 
West  Germany;  Investigation  and 
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action:  Institution  of  a  preliminary 
antidumping  investigation  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigation. 

summary:  The  U.S.  International  Trade 
Commission  hereby  gives  notice  of  the 
institution  of  investigation  No.  731-TA- 
92  (Preliminary)  to  determine,  pursuant 
to  section  733(a]  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)).  whether  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured, 
or  is  threatened  with  material  injury,  or 
the  estabUshment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  West  Germany 
of  stainless  steel  sheet,  provided  for  in 
items  607.7810.  607.9010.  and  607.9020  of 
the  Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA).  and  stainless  steel 
strip,  provided  for  in  TSUSA  items 
608.4300  and  608.5700  which  are  alleged 
to  be  sold  in  the  United  States  at  less 
than  fair  value. 

EFFECTIVE  DATE:  April  28, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Daniel  F.  Leahy,  Jr.,  Office  of 
Investigations,  U.S.  International  Trade 
Commission;  telephone  202-^23-1369. 
SUPPLEMENTARY  INFORMATION: 

Background 

This  investigation  is  being  instituted 
following  receipt  of  a  petition  filed  by 
members  of  the  Tool  and  Stainless  Steel 
Industry  Committee  and  the  United 
Steelworkers  of  America.  The 
Commission  must  make  its 
determination  in  the  investigation  within 
45  days  after  the  date  of  receipt  of 
petition,  or  by  June  10. 1982  (19  CFR 
207.17  (1981)).  The  investigation  will  be 
subject  to  the  provisions  of  Part  207  of 
the  Commission's  rules  of  practice  and 
procedure  (19  CFR  Part  207  (1981).  as 
amended  by  47  FR  6190  (February  la 
1982)).  and  particularly  Subpart  B 
thereof. 

Written  Sumbmissions 

Any  person  may  submit  to  the 
Commission  on  or  before  May  20. 1982,  a 
written  statement  of  information 
pertinent  to  the  subject  matter  of  this 
investigation.  A  signed  original  and 
fourteen  copies  of  such  statements  must 
be  submitted  (19  CFR  201.8  (1981),  as 
amended  by  47  FR  6188  (February  10. 
1982)). 

Any  business  information  which  a 
submitter  desires  the  Commission  to 
treat  as  confidential  shall  be  submitted 
separately,  and  each  sheet  must  be 
clearly  marked  at  the  top  "Confidential 
Business  Data."  Confidential 
submissions  must  conform  with  the 
requirements  of  §  201.6  of  the 
Commission's  rules  of  practice  and 


procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  data  will  be  available  for 
public  inspection. 

Conference 

The  Director  of  Operations  of  the 
Commission  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
10:00  a.m.,  e.d.t.,  on  May  17, 1982,  at  die 
U.S.  International  Trade  Commission 
Building,  701  E  Sti^et.  NW.,  Washington, 
D.C.  Parties  wishing  to  participate  in  the 
conference  should  contact  the 
investigator  for  the  investigation,  Mr. 
Daniel  Leahy,  telephone  202-523-1369, 
not  later  than  May  12. 1982,  to  arrange 
for  their  appearance.  Parties  in  support 
of  the  imposition  of  antidumping  duties 
in  this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference. 

For  further  information  concerning  the 
conduct  of  the  investigation  and  rules  of 
general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure.  Part  207,  Subparts  A  and  B 
(19  CFR  Part  207,  as  amended  by  47  FR 
6188  (February  10, 1982)),  and  Part  201, 
Subparts  A  through  E  (19  CFR  Part  201, 
as  amended  by  47  FR  6188  (February  10, 
1982)).  Further  information  concerning 
the  conduct  of  the  conference  will  be 
provided  by  Mr.  Leahy. 

This  notice  is  published  pursuant  to 
§  207.12  of  the  Commission's  rules  of 
practice  and  procedure  (19  CFR  207.12 
(1981)). 

By  order  of  the  Conunission. 
Issued:  April  29, 1982. 
Kenneth  R.  Maaon, 

Secretary. 

(FR  Doc.  82-12281  Filed  5-1-82: 8:4S  un] 
MLUNQ  CODE  7020-02-H 


[731-TA-3  (RnaOl 

Sugars  and  Sirups  From  Canada 

Determination 

Based  on  the  record  '  developed  in 
investigation  No.  731-TA-3  (Final),  the 
Commission  determines  '  that  as  of 


'  The  "record"  is  defined  in  {  207.2(i)  of  the 
Commission's  rules  of  practice  and  procedures,  47 
FR  6190.  February  10, 1982. 

'Commissioners  Frank  and  Haggart  did  not 
participate. 

Vice  Chairman  Calhoun  affirms  his  earlier 
determination  that  en  industry  in  the  United  States 
is  materially  injured  by  reason  of  the  importation  of 
sugars  and  sirups  from  Canada  sold,  or  likely  to  be 
sold,  at  LTFV. 

Commissioner  Stem  determines  that  as  of  March 
6, 1980.  Revere  Sugar  Corp.  was  materially  injured 
by  reason  of  the  importation  of  sugars  and  sirups 
from  Canada  sold,  or  likely  to  be  sold,  at  LTFV. 


March  6, 1980,  the  date  of  the 
Commission's  initial  determination 
regarding  sugars  and  sirups  from 
Canada,  producers  of  all.  or  almost  all  of 
the  production  within  the  Northeastern 
regional  market  were  materially  injured 
by  reson  of  the  importation  of  sugars 
and  sirups  from  Canada  sold,  or  likely  to 
be  sold,  at  less  than  fair  value  (LTFV). 
The  determination  in  this  matter  is  made 
pursuant  to  the  order  of  the  U.S.  Court  of 
International  Trade  entered  December 
28, 1981,  in  the  case  of  Atlantic  Sugar, 
Ltd,  et  al.  v.  United  States. 

Background — First  Remand 

In  March  1980  the  Commission 
determined  that  an  industry  in  the 
United  States  is  being  materially  injured 
by  reason  of  imports  of  sugars  and 
sirups  from  Canada  which  the 
Department  of  the  Treasury  had 
determined  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value.  The  Commission's  determination 
was  appealed  to  the  United  States 
Customs  Court  (now  known  as  the  U.S. 
Court  of  International  Trade)  on  May  6, 
1980. 

Subsequent  to  the  Commission's 
determination  and  the  appeal  of  that 
determination  to  the  Court  of 
International  Trade,  errors  were 
discovereed  in  the  information 
considered  by  the  Commission  relating 
to  (1)  the  regional  demand  supplied  by 
domestic  productive  facilities  located 
outside  the  Northeastern  States  region, 
and  (2)  the  financial  performance  of  one 
of  the  sugar  producers  located  in  the 
region  in  question. 

In  an  order  issued  on  July  8, 1981,  the 
Court  of  International  Trade  directed 
that  within  90  days  the  Commission — 

issue  a  new  determination  after  considering 
the  corrected  data  regarding  the  regional 
demand  supplied  from  elsewhere  and,  if  it  is 
reached,  the  evidence  regarding  the 
profitability  of  the  producers  in  the 
region  *  *  *.• 

On  October  5, 1981,  the  Commission 
affirmed  its  prior  determination 
(Commissioner  Stem  dissenting  and 
Commissioners  Bedell,  Eckes.  and  Frank 
not  participating)  that  as  of  March  6. 
1980,  an  industry  in  the  United  States 
was  materially  injured  by  reason  of  the 
importation  of  sugars  and  sirups  from. 


Commissioner  Stem  also  affirms  her  earlier 
determination  that  circumstances  were  not 
appropriate  for  consideration  of  the  Northeastern 
geographic  area  as  a  separate  and  isolated  region 
and  that  an  industry  in  the  United  States  was  not 
materially  injured  or  threatened  with  material  injury 
by  reason  of  the  importation  of  sugars  and  sirups 
from  Canada  sold,  or  likely  to  be  sold,  at  LTFV. 

'Atlantic  Sugar,  Ltd.,  et  al.  v.  United  States,  Slip 
Op.  81-62,  IS  Cust  Bull,  ft  Decisions  88,  75-76  [CL 
Int'l.  Trade  1981),  luly  &  1981. 
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Canada  sold,  or  likely  to  be  sold,  at 
LTFV. 

Second  Remand 

On  December  28, 1981,  the  Court  of 
International  Trade  remanded  the  case 
to  the  Commission  for  a  second  time 
and  directed  the  Conmiission  to— 

detennine  whether  the  Revere  Sugar  Corp. 
suffered  injury  within  the  meaning  of  this 
statute  and  if  not,  whether  there  is  any 
reason  to  conclude  that  those  who  were 
injured  are  the  producers  of  all  or  almost  all 
the  production  in  the  region.  The  FTC  shall 
report  its  determination  to  the  Court  within 
120  days  of  the  date  of  entry  of  this  order. 

In  arriving  at  its  determination  in 
response  to  the  second  remand,  the 
Conmiission  gave  due  consideration  to 
information  obtained  during  the  course 
of  investigation  No.  731-TA-3  (Final),  as 
later  corrected. 

By  order  of  the  Commission. 

Issued:  April  26, 1982. 
Kenneth  R.  Mason, 
Secretary. 

Views  of  Chairman  Bill  Alberger,  Vice 
Chairman  Midhael  J.  Calhoun,  and 
Commissioner  Alfred  Eckes  * 

These  views  are  submitted  in 
response  to  the  December  28, 1981,  order 
of  the  United  States  Comi  of 
International  Trade  *  remanding  to  the 
Commission  investigation  No.  731-TA-3 
(Final),  Sugars  and  Sirups  from  Canada. 
In  October  of  1981.  the  Commission  • ' 
on  the  basis  of  corrected  data  affirmed 
its  original  determination  that  there  was 
a  regional  industry  in  the  Northeastern 
states  region.  Although  the  corrected 
data  demonstrated  that  the  Revere 
Sugar  Corporation,  one  of  the  largest 
producers  in  the  region,  had  a  profit 
rather  than  a  loss,  the  Commission  went 
on  to  reaffirm  its  original  finding  that  the 
producers  of  all  or  ahnost  all  of  the 
production  within  the  region  were 
materially  injured.  The  Commission 
found  that  the  reported  aggregate  profits 
for  the  seven  regional  producers  had 
continued  to  decline,  noting  that  the 
decline  had  simply  not  been  as  steep  as 


'CommiMioner  Stem  )oin»  in  the  finding  that  the 
Revere  Sugar  Coiporation  \*  materially  injured  by 
reason  of  the  iubjecl  import*  and  in  it*  additional 
views  on  regional  industry,  making  these  finding* 
unanimous.  Commissioner  Stem  dissents  from  the 
majority  finding  that  the  producers  in  the 
Northeastern  states  geographical  area  constitute  an 
appropriate  regional  industry  for  the  purposes  of 
this  investigation  and  reaches  a  negative 
determination  with  respect  to  the  national  industry. 

CommissAner*  Frank  and  Haggart  did  not 
participate  in  this  determination. 

'Atlantic  Sugar,  Inc  v.  United  States.  Slip  Op.  81- 
119,  Dec  2a  1961. 

'Commissioner  Eckes  did  not  participate  in  that 
determination  or  the  original  determination. 

'Commiaeloner  Stem  dissenting. 


the  original  data  had  indicated.* The 
Commission  also  took  the  position  that 
in  determining  whether  the  producers  of 
all  or  almost  all  of  the  production  within 
a  regional  market  are  materially  injured, 
it  can  rely  qn  aggregate  data. 

On  December  28, 1981,  the  Court  of 
International  Trade  affirmed  the 
Commission's  determination  that  a 
Northeastern  states  region  exists,  but 
took  exception  with  the  Commission's 
analysis  regarding  material  injury. 
Specifically,  the  Court  (per  Judge 
Watson)  disagreed  with  the 
Commission's  use  of  aggregate  data  to 
determine  whether  producers  of  all  or 
almost  all  of  the  production  within  the 
region  were  materially  injured.  Instead 
the  Court  determined  that  in  a  regional 
industry  case  the  Commission  must 
make  an  individual  injury  determination 
for  each  producer  within  the  region  and 
then  determine  whether  the  injured 
producers  are  the  producers  of  all  or 
almost  all  of  the  production  within  the 
region. 

Injury  to  an  industry  cannot  be  determined 
without  first  finding  injury  to  individual 
producers.  That  Is  the  unalterable  and  logical 
progression  of  the  statutory 
determination.  *  *  *  It  seems  to  the  Court 
that  individual  firm  data  are  the  foundation 
of  this  determination  and  it  is  only  when  the 
facts  show  injury  to  individual  producers  that 
they  may  be  utilized  for  broader  conclusions 
about  the  industry.  Furthermore,  a  conclusion 
about  injury  to  the  industry  cannot  be  made 
until  It  is  determined  that  those  who  are 
injured  individually  are,  in  the  aggregate,  the 
producers  of  "all  or  almost  all"  of  the  region's 
production.  Thus,  the  only  aggregation 
permitted  by  the  law  is  that  of  the  production 
of  those  who  have  been  injured  individually. 
If  their  production  represents  all  or  almost  all 
of  the  region's  production  then  the  industry 
has  been  injtired  within  the  meaning  of  the 
law.  (Emphasis  in  the  original.)  • 

The  Court  went  on  to  order  the 
Commission  to  determine  specifically 
whether  the  Revere  Sugar  Corporation 
was  materially  injured  by  Canadian 
imports.  The  Court  also  stated  that  if 
the  Commission  determines  that  Revere 
was  materially  injured,  "it  may  be 
linked  with  those  other  producers  who 
were  injured.  If  the  entire  injured  group 
produces  all  or  almost  all  of  the 
production,  then  a  finding  of  injury  to 
the  industry  is  proper."  " 

In  response  to  this  order,  we  will  first 
separately  examine  the  individual 
producers  within  the  region  to  determine 
whether  each  was  materially  injured. 
We  will  then  combine  the  data  for  the 
injured  producers  and  determine 


whether  they  account  for  all  cm-  almost 
all  of  the  production  within  the  region. 
We  will  then  discuss  our  interpretation 
of  the  statute. 

Revere  Sugar  Coiporation  Was 
Materially  Injured  by  Reason  ofLess- 
Than-Fair-Value  (LTFV)  Imports  From 
Canada  " 

On  December  28. 1981,  the  Court  of 
International  Trade  ordered  the 
Commission  to  determine  whether  as  of 
March  6, 1980.  the  Revere  Sugar 
Corporation  was  materially  injured  by 
reason  of  Canadian  LTFV  imports  of 
sugars  and  sirups.  We  determine  that 
Revere  was  materially  injured. 

The  data  in  the  record  concerning 
injury  to  Revere  covers  a  period  of  only 
two  years— 1978  and  1979.  Profit-and- 
loss  data  for  1978  covered  the  partial 
accounting  year  bom  December  15, 1977, 
to  July  1. 1978,  and  for  1979  the  full 
accoimting  year  from  July  2. 1978.  to 
June  3a  1979. 

*    •    •   U  U  14 

Revere  was  consistently  undersold  by 
one  or  both  of  the  Canadian  producers 
from  1978  to  1980,  sometimes  by 
substantial  margins.  This  indicates  that 
Canadian  imports  were  a  cause  of  the 
material  injiuy  experienced  by  Revere." 
Revere  also  argued  strongly  that  it  was 
being  materially  injured  by  Canadian 
imports.  '* 


'Sugars  and  Sirups  Fhun  Canada.  Inv.  No.  731- 
TA-3  (Final).  October  1981  (hereinafter  dted  as 
October  1961  decision)  at  14. 

'Atlantic  Sugar  v.  United  State*,  supra,  at  9.  la 

"Id.  at  11. 


"  Commissioner  Stem  joins  the  majority  in  this 
section  of  the  views. 

"The  data  for  production,  capacity,  person-boors 
worked,  worker  production  and  profits  from 
Revere's  questionnaire  include  data  for  Revere's 
Chicago  plant 

"  Revere  Sugar  Corporation  acquired  the 
business  of  the  Sweetener  Division  of  Sucrect 
Coiporation  on  Dec  14, 1977.  under  the  terms  of  an 
agreement  dated  July  90. 1977.  After  the  sale. 
Sucrest  changed  its  name  to  the  Ingredient 
Technology  Corporation.  Revere  responded  to  the 
Commission's  questionnaire,  but  only  provided  data 
for  operations  subaequent  to  this  acquisitioo. 
Although  the  Staff  made  inquiries  concerning 
operations  prior  to  the  acquisition.  Revere  offidala 
indicated  that  data  for  operations  prior  to 
acquisition  were  not  available  and  probably  weie 
still  being  held  by  Ingredient  Technology 
Corpora  tioiL 

"Tliere  is  no  altamative  to  this  estjmate  as 
Revere  did  not  give  the  Commission  data  that  could 
be  broken  down  by  month  or  quarter  which  would 
enable  the  Commission  to  make  a  six  month 
comparison. 

**  Commissioner  Stem  notes;  I  have  readied  the 
above  finding  regarding  Revere  to  satisfy  the 
Court's  remand  order.  My  finding  that  the  Canadian 
imports  are  a  causal  factor  of  material  injury  to 
Revere  depends  in  part  on  the  fact  that  both  the 
Canadian  imports  and  Revere  are  competing  in  the 
same  Northeasteni  states  geographical  area.  As 
explained  in  my  separate  views  which  foUow.  I  do 
not  believe  that  the  circumstances  are  appropriate 
for  a  regional  industry  treatment 

"Letter  of  Leroy  Gross,  Vice  President  ft 
Controller.  Revere  Surgar  Corp..  to  Mr.  Fry,  Director 
of  Investigations,  USTTC  dated  January  11, 1960 
with  attached  telex  (Exhibit  11  of  public  documents 
submitted  to  U.S  Court  of  International  TradeJ. 
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The  Canadian  producers  have  argued 
that  Revere's  prices  were  the  lowest  in 
the  market  and  the  cause  of  injury  to  the 
domestic  industry,  and  have  alleged  that 
Revere's  ability  to  reduce  prices  was 
due  to  an  agreement  with  the  Philippine 
Exchange  Company,  Inc.  (Philex)  for  a  5- 
year  period  which  allegedly  guaranteed 
Revere  a  profit.  The  auditors'  report 
attached  to  the  Revere  questionnaire 
noted  *  *  *  It  is  not  all  clear  that  Revere 
was  guaranted  a  profit  by  the  terms  of 
the  agreement.  This  state  of  affairs,  in 
combination  with  the  actual  prices  of 
both  the  Canadian  producers  and 
Revere,  indicate  that  Revere  was,  in 
fact  not  the  price  leader. 

Amstar  Corporation  Was  Materially 
Injured  by  Reason  of  LTFV Imports 
From  Canada 

*  *  *  This  combined  with  substantial 
margins  of  underselling  by  the  Canadian 
producers  and  confirmed  lost  sales 
indicate  that  Amstar  was  materially 
injured  by  reason  of  Canadian  LTFV 
imports. 

•   •   •  •  IT 

When  weighted  average  prices  are 
examined  for  1978  and  1979,  it  is 
apparent  that  both  Canadian  producers 
consistently  undersold  Amstar  by 
substantial  margins.  Sales  lost  by 
Amstar  to  Canadian  sugar  were  also 
conHrmed. 

National  Sugar  Refining  Co.  Was 
Materially,  Injured  by  Reason  of  LTFV 
Imports  From  Canada 

We  determine  that  National  Sugar 
Refining  Co.  was  materially  injured  by 
reason  of  Canadian  LTFV  imports 
because  *  *  *  Causation  is  demontrated 
by  the  substantial  margins  of 
underselling  and  confirmed  lost  sales. 

Dumg  1978  and  1979  both  Canadian 
producers  undersold  National  by 
substantial  margins  and  lost  sales  were 
conflrmed  to  Canadian  producers. 

Refined  Syrups  and  Sugars,  Inc.  Was 
Materially  Injured  by  Reason  of  LTFV 
Imports  From  Canada 

We  determine  that  Refined  Syrups 
and  Sugars  (Refined  Sugars)  was 
materially  injured  by  reason  of 
Cfuiadian  LTFV  imports  because  of  *  *  * 
and  the  fact  that  the  two  Canadian 
producers  consistently  undersold 
Refined  Sugars  by  substantial  margins. 

*  *  *  Furthermore,  during  1978  and 


1979  both  Canadian  producers 
consistently  undersold  Refined  Sugars 
by  substantial  margins.  We  conclude, 
therefore,  that  Refined  Sugars  was 
materially  injured  by  Canadian  LTFV 
imports. 

Michigan  Sugar  Co.  Was  Not  Materially 
Injured  or  Threatened  With  Material 
Injury  by  Reason  of  LTFV  Imports  From 
Canada 

*  *  *  The  Conmiission  concludes  that 
this  company  was  not  materially  injured 
by  reason  of  Canadian  LTFV  imports. 
There  is  nothing  on  the  record  to  suggest 
a  threat  of  material  injury  to  the 
Michigan  Sugar  Co.  by  reason  of 
Canadian  LTFV  imports. 

Monitor  Sugar  Co.  Was  Not  Materially 
Injured  or  Threatened  With  Material 
Injury  by  Reason  of  Canadian  LTFV 
Imports 

*  *  *  The  Monitor  Sugar  Co.,  therefore, 
was  not  materially  injured  by  Canadian 
LTFV  imports.  There  is  nothing  on  the 
record  to  suggest  threat  of  material 
injury  to  Monitor  Sugar  Co. 

Northern  Ohio  Sugar  Co.  Was 
Materially  Injured  by  Reason  of  LTFV 
Imports  From  Canada 

*  *  *  Although  we  do  not  have  any 
specific  price  information  from  Northern 
Ohio,  during  October  1978  to  March 
1979,  the  Canadian  producers  were  the 
consistent  price  leaders  in  the  region.'* 
We,  therefore,  conclude  that  Canadian 
imports  caused  material  injury  to 
Northern  Ohio. 

Producers  of  all  or  Almost  All  of  the 
Production  Within  the  Regional  Market 
Were  Materially  Injured 

Revere,  Amstar,  National,  Refined 
Syrups  and  Sugars  and  Northern  Ohio 
which  account  for  over  *  *  *  percent  of 
the  production  within  the  region  were 
materially  injured  by  Canadian  imports. 
Therefore,  we  determine  that  producers 
of  all  or  almost  all  of  the  production 
within  the  region  were  materially 
injured.  The  only  two  companies  that 
were  not  materially  injured  or 
threatened  with  material  injury  were 
Michigan  and  Monitor  Sugar  Companies 
which  are  located  on  the  perimeter  of 
the  Northeastern  Region  and  account  for 
less  than  *  *  *  percent  of  the  production 
within  the  region.*" 


Additional  Views  on  Regional  Industry 
Analysis  ** 

Having  addressed  what  we 
understand  to  have  been  the  Court's 
request  of  us,  we  nevertheless  feel 
obliged  to  express  our  strong 
reservation  regarding  the  Court's 
interpretation  of  Section  771(4)(c).  In  its 
reading,  the  Court  has  found  that  the     - 
language  "*  *  *  producers  of  all,  or 
almost  all,  of  the  production  within  that 
market  are  being  materially  injured 
*  *  *"  requires  us  first  to  determine 
whether  each  individual  producer  in  the 
region  is  materially  injured  by  reason  of 
LTFV  imports,  then  to  combine  the 
injured  producers  to  determine  whether 
they  account  for  all  or  almost  all  of  the 
production  within  the  region.  Clearly, 
this  methodology  is  consistent  with  the 
statutory  language. 

The  language  of  section  771(4](c), 
however,  may  also  be  read  as  permitting 
a  somewhat  different  analytical 
approach.  This  alternative  methodology 
is  to  examine  the  aggregate  data  from 
the  various  combinations  of  producers 
which  represent  all  or  almost  all  of  the 
production  in  the  region  and  determine 
whether,  as  a  group,  they  suffer  material 
injury  by  reasen  of  imports.  This  is  the 
approach  we  have  used  in  each  of  our 
regional  industry  investigations  thus  far. 
Not  only  do  we  find  that  this  approach 
is  also  consistent  with  the  statutory 
language  and  the  legislative  history,'*  it 
is,  as  well,  free  of  the  administrative 
burdens  and  conflicts  with  other 
statutory  provisions  which  accompany 
the  Court's  approach. 

Indeed,  in  our  view,  the  Court's 
reading  of  section  771  (4)  (c)  presents 
three  serious  problems.  First,  all  of  our 
determinations  prior  to  the  1979  Trade 
Agreements  Act  relied  on  aggregate 
data.*'  We  strongly  believe  that  this 
approach,  while  greatly  different  from 
the  Court's  view,  does  no  violence  to  the 
language  of  the  statute.  If  the  Congress 
wanted  that  practice  to  change  in  order 
to  make  individual  determinations  in 
regional  cases,  it  would  have  made  it 
intent  clearer  in  the  statutory  language 


"Profits  for  Amttar's  (ugar  operations  Include  Its 
cane  sugar  operations  outside  the  Northeastern 
region. 

"The  1978  figures  include  data  for  only  10 
months. 


"Northern  Ohio  did  not  supply  requested 
information  on  production,  pricing,  capacity, 
employment  wages,  inventories,  capital 
expenditures,  and  research  and  development 
expenditures. 


*>  Commissioner  Stem  joins  the  majority  in  this 
section  of  the  views. 

"  The  Reports  of  the  Ways  and  Means  and 
Senate  Finance  Conunittee  address  this  issue  only 
by  way  of  reciting  the  statutory  language.  See 
Committee  on  Way  and  Means,  U.S.  House  of 
Representatives,  Report  No.  96-317, 9eth  Cong.,  1st 
Sess.,  p.  73,  and  Committee  on  Finance,  U.S.  Senate, 
Report  No.  96-249.  9eth  Cong.,  1st  Sess..  p.  83. 

**  Chairman  Alberger  notes  that  in  the 
Commission's  historical  practice  of  primarily  relying 
on  aggregate  data,  it  often  looks  at  data  from 
Individual  producers  to  help  assess  the  impact  of 
LTFV  or  subsidized  imports  on  the  domestic 
industry.  Aberrations  from  aggregate  trends  often 
provide  valuable  insights  into  the  overall  problems 
facing  an  industry. 


and  would  have  addressed  the  change 
in  Commission  reports  which  address 
other  significant  changes.  Instead,  the 
Congress  indicated  its  concern  for  other 
pohcy  considerations,  including  the 
need  for  a  speedy,  open  decisionmaking 
process  with  a  minimum  burden  on  both 
the  Commission  and  the  public  Second, 
the  Court's  analysis  poses  a  substantial 
administrative  burden  on  the 
Commission  and  on  the  pubUa  Third,  it 
has  a  serious  adverse  impact  on  the 
Commission's  mandate  to  undertake  an 
open  decisionmaking  process. 

Regarding  the  second  point  in  a  case 
such  as  this  in  which  there  are  fewer 
than  ten  producers  in  the  region,  the 
individual  determinations  required  by 
the  Court's  interpretation  can  usually  be 
made.  But  in  those  regional  cases  in 
which  there  are  a  greater  number  of 
producers,  it  may  become 
administratively  impossible  to  make 
such  individual  determinations.  For 
example,  in  Fish,  Fresh,  Chilled,  or 
Frozen,  Whether  or  Not  Whole,  But  Not 
Otherwise  Prepared  or  Preserved,  From 
Canada,  Inv.  No.  701-TA-40  (Final), 
USITC  Pub.  1066.  the  Commission  found 
an  Eastern  regional  industry  consisting 
of  700  New  England  fishing  vessels  and 
71  Atlantic  Coast  processing  firms. 
Plainly,  it  would  have  been  prohibitive 
as  a  practical  matter  for  the  Commission 
to  make  individual  material  injury  and 
causation  determinations  for  700 
separate  fishing  vessels  and  71  separate 
fish  processors  in  the  preliminary  and 
final  investigations.**  Even  if  this 
analysis  could  be  made,  the  statutory 
time  constraints  and  the  unavailability 
of  data  would  have  made  such  a  task 
impossible. 

A  number  of  other  cases  involving  a 
large  number  of  domestic  producers  in 
which  regional  considerations  were 
present  demonstrate  even  further  the 
frequency  and  magnitude  of  the 
potential  problem  with  the  Court's 
analysis  causes.  In  Tomato  Products 
from  the  European  Community,  Inv. 
Nos.  701-TA-42-50.  USITC  Pub.  1078. 
the  domestic  tomato  processing  industry 
consisted  of  more  than  200  firms,  and  in 
Fresh  Cut  Roses  from  the  Netherlands, 
Inv.  No.  701-TA-21.  USITC  Pub.  1041. 
the  domestic  rose  industry  consisted  of 
over  400  individual  producers. 

It  has  long  been  accepted  Commission 
practice  that  in  cases  with  a  large 
number  of  producers,  such  as  Fresh  Cut 
Roses,  our  data  are  gathered  by 
sampling.  Sampling  lessens  the 
administrative  burden  on  both  the 
Commission  and  the  public.  It  allows  us 
to  conduct  as  complete  and  factual  an 
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analysis  as  is  possible  given  the 
statutory  deadlines  within  which  we 
must  reach  these  determinations.  The 
Court's  interpretation  of  our  ^ 

responsibilities  in  regional  cases  would 
deny  us  this  investigative  tool. 

In  addition,  injury  and  causation 
determinations  for  individual  producers 
create  a  burden  on  the  public.  Producers 
which  account  for  only  a  fraction  of  a 
percent  of  the  production  within  the 
region  would  be  required  to  answer 
questionnaires  even  though  it  is  clear 
that  only  a  few  of  the  domestic 
producers  account  for  the  bulk,  but  not 
"all  or  almost  all,"  of  the  production 
within  the  region.  The  recently  enacted 
Paperwork  Reduction  Act  charges  the 
Commission  with  reducing  the 
administrative  burden  on  the  public 
Section  3507(a](l](B]  states:  "An  agency 
shall  not  conduct  or  sponsor  the 
collection  of  information  unless,  in 
advance  of  the  adoption  or  revision  of 
the  request  for  collection  of  such 
information — the  agency  has  taken 
actions  *  *  *  to  reduce  to  the  extent 
practicable  and  appropriate  the  burden 
on  persons  who  will  provide  information 
to  the  public."  **  It  is  our  experience 
that  the  Court's  requirement  is  in  direct 
conflict  with  this  provision.  Since 
individual  injury  and  causation 
determinations  of  each  producer 
effectively  preclude  the  use  of  sampling, 
the  Court's  decision  will  significantly 
increase  rather  then  decrease  the 
volume  of  information  required  from  the 
public. 

Furthermore,  there  are  instances 
during  an  investigation  in  which 
producers,  often  the  smaller  companies, 
do  not  respond  to  Commission 
questionnaires  and  the  Commission 
often  cannot,  within  the  short  statutory 
time  limits,  utilize  its  subpoena 
authority."  When  questionnaires  are 
not  returned  in  preliminary  cases,  the 
Commission  relies  on  the  best 
information  available,  that  is  the 
aggregate  data.  Under  the  regional 
industry  standard  compelled  in  this 
remand,  if  the  Commission  does  not 
receive  data  from  producers  of  all  or 
almost  all  of  the  production,  the  entire 
industry  might  be  deprived  of  relief 
because  of  Qie  recalcitrance  of  a  few 
producers. 

In  our  view,  given  the  strict  time 
limitations  imposed  by  the  Trade 
Agreements  Act  of  1979  and  in  the 
asbsence  of  clearly  compelling  language 
to  the  contrary,  the  drafters  of  the  Act 


**  In  the  entire  United  States,  there  were  more 
than  1,000  fishing  vessels  and  100  fish  processors. 


«•  Pub.  L  98-511,  94  SUL  2820  (Dec  11. 1980). 

••See  Fish,  Fresh,  C3iiUed,  or  Frozen.  Whether  or 
Not  Whole,  But  Not  Otherwise  Prepared  or 
Preserved,  From  Canada,  Inv.  Na  701-TA-40 
(Final),  USITC  PUb.  1066,  at  11. 


surely  did  not  intend  to  hamper  the 
Commission  with  the  requirement  of 
numerous  separate  individual 
determinations  in  regional  industry 
investigations.  An  administrative 
agency  always  has  the  authority  to 
respond  to  the  administrative  difficulties 
of  implementing  the  commands  of  the 
substantive  statute.  As  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  has  stated: 

Consideratioiu  of  adminiatrative  necessity 
may  be  a  basis  for  finding  implied  authority 
for  an  administrative  approach  not  explicitly 
provided  in  the  statute.  The  relevance  of  siich 
considerations  to  the  regulatory  process  has 
long  been  recognized.  Courts  frequently 
uphold  streamlined  agency  approaches  or 
procediires  where  the  conventional  course, 
typically  case-by-case  determinations,  would, 
as  a  practical  matter,  prevent  the  agency 
from  carrying  out  the  mission  assigned  to  it 
by  congress.*' 

In  this  connection,  because  of 
administrative  impracticality  and  the 
added  burden  on  the  public,  we  have  in 
all  regional  industry  cases  reUed  on 
aggregate  data  from  questionnaires.  In 
some  instances,  this  data  has 
represented  fewer  than  all  of  the 
producers  within  the  regional  industry. 
As  a  practical  matter,  without  such  a 
practice,  we  may  not  be  able  to  carry 
out  the  statutory  mandate. 

The  third  problem  the  Court's 
requirement  poses  is  that  it  runs  afoul  of 
one  of  the  goals  of  the  Trade 
Agreements  Act  of  1979.  From  the 
legislative  history  it  is  clear  that  in 
passing  this  legislation  Congress 
attempted  tobalance  the  public  and  the 
international  interest  in  open  hearings 
against  the  interest  in  keeping  business 
information  confidentiaL  The  Senate 
Committee  on  Finance  Report  states  that 
one  of  the  principal  elements  of  both  the 
Subsidy  and  Antidumping  Agreements 
was: 

Provisions  for  "transparency"  in  all  phases 
of  a  countervailing  duty  or  diunping  case, 
including  publication  of  laws  and  regulations, 
investigations,  and  decisions,  and  access  to 
information  on  which  decisions  are  based, 
subject  to  protection  of  legitimately 
confidential  infonnatioa  S.  Rep.  No.  96-249, 
96th  Cong.,  Ist  Sess.  at  41. 

Furthermore,  section  774(b)  provides: 
"Procedures — ^Any  hearing  required  or 
permitted  under  this  title  shall  be 
conducted  after  notice  published  in  the 
Federal  Register,  and  a  transcript  of  the 
hearing  shall  be  prepared  and  made 
available  to  the  public. "  (Emphasis 
added.)  Thus,  Congress  intended  that 
hearings  in  antidumping  and 
countervailing  duty  cases  be  open  to  the 


•*  Alabama  Power  Co.  v.  Costle,  698  P.Jd.  323.  356 
(D.C  Cir.  1979). 
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public.  Derogations  ought  to  be 
exceptional  in  nature  and  few  in 
number. 

If,  as  the  Court  has  suggested, 
individual  determinatiom  are  required 
in  regional  industry  cases,  most  of  the 
conferences  and  hearings  now  open 
would  have  to  be  closed  to  the  public. 
Commission  reports  would  contain 
substantial  amounts  of  confidential 
data.  Commission  opinions  would  be 
equally  hmited.  Such  a  circumstance 
would  be  contrary  to  the  United  States 
position  in  our  trade  negotiations  with 
foreign  countries  in  which  the  executive 
branch  has  been  advocating  greater 
transparency  in  the  decisionmaking 
process.  Closing  the  decisionmaking 
process  would  also  be  inconsistent  with 
Congressional  intent.  We  cannot  believe 
that  Congress  could  have  intended  such 
a  result  without  specifying  more  clearly 
the  changes  in  Commission  practice  it 
desired. 

Views  of  Commissioner  Paula  Stem 

In  response  to  the  December  28, 1981, 
order  of  the  United  States  Court  of 
International  Trade,*"  I  have 
determined  that  as  of  March  6, 1980.  the 
Revere  Sugar  Corporation  was 
materially  injured  by  reason  of  the 
importation  of  sugars  and  sirups  from 
Canada  sold,  or  likely  to  be  sold,  at  less 
than  fair  value. 

I  also  reiterate  my  earlier  conclusion 
that  circumstances  are  not  appropriate 
for  the  consideration  of  the 
Northeastern  geographic  area  as  a 
separate  and  isolated  region.*' 
Accordingly.  I  reaffirm  my  previous 
determination  that  an  industry  in  the 
United  States  was  not  materially  injured 
or  threatened  with  material  injury  by 
reason  of  the  importation  of  sugars  and 
sirups  from  Canada. 

Revere  Sugar  Corporation  is  Materially 
Injured 

On  December  28, 1981,  the  Court  of 
International  Trade  ordered  the 
Commission  to  determine  whether  as  of 
March  6, 1980,  the  Revere  Sugar 
Corporation  was  materially  injured  by 
reason  of  Canadian  imports  of  sugars 
and  sirups.  I  determine  that  Revere  was 
materially  injured.  I  have  fully  joined 
the  majority  analysis  on  this  finding  and 
will  not  repeat  it  here.  I  also  concur  in 
the  "Additional  views  on  regional 
industry  analysis"  of  the  majority.'" 


"  Atlantic  Sugar,  Inc.  v.  United  States.  Slip  Op. 
81-119.  Dec.  28. 1961. 

"  See  Sugar  and  Sirupg  from  Canada.  Inv.  No. 
731-TA-3  (Final).  October  1981,  Views  of 
Commissioner  Stem  (hereinafter  cited  as  October 
1981  decision)  at  18. 

'<>  Sea  "Views  of  the  Commission"  at  pp.  3-5  and 
pp.  9-14. 


Reaffirmation  of  Previous 
Determination 

In  my  October  1981  decision,  I 
determined  that  the  Northeastern  area 
was  not  a  separate  and  isolated  regional 
market  and  therefore,  went  on  to 
examine  the  entire  nation's  sugar 
production  as  a  whole.  In  that  opinion.  I 
stated: 

A  careful  reexamination  of  the  regional 
industry  issue  in  light  of  the  corrected  data 
has  been  primarily  responsible  for  my 
negative  determination  in  the  remanded  case. 
Because  U.S.  producers  in  the  Northeastern 
states  area  are  not  sufficiently  separate  or 
isolated  to  constitute  a  regional  industry,  the 
relevant  domestic  industry  should  encompass 
the  entire  nation  and  not  the  region  found  by 
the  Commission  in  the  original  case  or  the 
majority  in  the  present  one," 
***** 

I  have  found  that  no  natural  or  commercial 
reasons  outside  the  control  of  the  sugar 
producers  themselves  severely  limit  the 
quantities  of  sugar  that  can  flow  between 
geographical  areas.  Rather,  the  pattern  of 
supply  seems  to  reflect  the  historical 
distribution  practice  which  in  and  of  itself  is 
not  a  sufficient  basis  to  Hnd  that  the  market 
is  isolated  or  separate  as  required  by  law. 
(Emphasis  in  original.]  " 

In  his  December  28  opinion,  however 
Judge  Watson  did  not  determine  that  the 
Northeastern  states  are  a  separate  and 
isolated  region.  Rather,  he  determined 
that  the  majority's  finding  of  a  region 
was  supported  by  substantial  evidence 
and  not  at  variance  with  the  law. 
Therefore,  my  original  finding  on 
regionality  was  not  at  variance  with  the 
Court's  order. 

Under  section  771(4)(C)  the 
application  of  a  regional  industry 
definition  is  discretionary.  The  language 
of  the  section  provides  that  "In 
appropriate  circumstances  *  *  *  the 
producers  within  each  market  each 
market  may  be  treated  as  if  they  were  a 
separate  industry  *  *  *."  (emphasis 
added).  The  Commission  does  not  have 
a  statutory  obligation  to  make  a  regional 
industry  finding  even  in  cases  where 
"appropriate  circtunstances"  for  such  a 
finding  exist.  As  I  noted  in  my  October 
1961  determination,  I  do  not  believe 
appropriate  circumstances  for  regional 
industry  treatment  exist  in  this  case 
where  the  sole  basis  for  the  geographic 
distribution  of  supply  is  historical 
marketing  practices. 

Accordingly,  my  analysis  of  injury 
and  causation  have  once  again  been 
made  on  a  national  basis.  'The  national 
data  have  not  changed  in  any  significant 
fashion.  (Corrections  to  the  data 
primarily  affected  only  the  results  for 
the  Northeastern  states  geographic 


"  October  1961  decision  at  1& 
"W.  atl9. 


area.)  Therefore,  the  analysis  I  made  in 
the  two  prior  determinations  remains 
intact:  although  the  raw  sugar 
processing  industry  was  injured, 
Canadian  imports  were  not  a  cause  of 
material  injury  to  the  natiowide 
domestic  industry,  as  I  continue  to 
believe  that  industry  is  most 
appropriately  defined. 

|FR  Doc  82-12282  Filed  S-l-82;  S:4S  am) 
BUXINQCOOE  7020-02-M 


ITA-201-46] 

Tubeless-Dre  Valves;  Investigation 
and  Hearing 

agency:  International  Trade 
Commission. 

action:  Following  receipt  of  a  petition 
on  April  16, 1982,  filed  on  behalf  of  three 
U.S.  manufacturers  of  tubeless-tire 
valves,  the  U.S.  International  Trade 
Commission  on  April  29, 1962,  instituted 
an  investigation  (No.  TA-201-46)  under 
section  201(b)  of  the  Trade  Act  of  1974 
(19  U.S.C.  2251(b))  to  determine  whether 
tubless-tire  valves,  provided  for  in  items 
692.32  and  692.33  of  the  Tariff  Schedules 
of  the  United  States,  afe  being  imported 
into  the  United  States  in  such  increased 
quantities  as  to  be  a  substantial  cause  of 
serious  injury,  or  the  threat  thereof,  to 
the  domestic  Industry  producing  an 
article  like  or  directiy  competitive  with 
the  imported  article. 

EFFECTIVE  DATE:  April  16. 1982. 

FOR  FURTHER  INFORMATION  CONTACT 

John  MacHatton.  Supervisory 
Investigator,  U.S.  International  Trade 
Commission,  Washington,  D.C.  20436 
(202-523-0439). 
SUPPLEMENTARY  INFORMATION: 

Public  hearing  ordered.  A  public 
hearing  in  connection  with  this 
investigation  will  be  held  in 
Washington,  D.C,  at  10  a.m.  on 
Wednesday,  July  14, 1982,  in  the  Hearing 
Room,  U.S.  International  Trade 
Commission  Building,  701  E  Street.  NW. 
Requests  to  appear  at  the  hearing  should 
be  filed  in  writing  with  the  Secretary  to 
the  Commission  at  his  office  in 
Washington  no  later  than  the  close  of 
business  Friday.  July  2. 1982. 

Prehearing  procedures.  To  facilitate 
the  hearing  process,  it  is  requested  that 
persons  wishing  to  appear  at  the  hearing 
submit  prehearing  briefs  enumerating 
and  discussing  the  issues  which  they 
wish  to  raise  at  the  hearing.  An  original 
and  fourteen  copies  of  such  prehearing 
briefs  should  be  submitted  to  the 
Secretary  no  later  than  the  close  of 
business  Wednesday,  July  7, 1982. 
Copies  of  any  prehearing  briefs 


submitted  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Secretary.  Any  prepared  statements 
submitted  will  be  made  a  part  of  the 
transcript.  Oral  presentations  at  the 
hearing  should,  to  the  extent  possible, 
be  limited  to  issues  raised  in  the 
prehearing  briefs. 

A  prehearing  conference  will  be  held 
on  Wednesday,  July  7, 1982,  at  10  a.m., 
in  Room  117  of  the  U.S.  International 
Trade  Commission  Building. 

Persons  not  represented  by  counsel  or 
public  officials  who  have  relevant 
matters  to  present  may  give  testimony 
without  regard  to  the  suggested 
prehearing  procedures  outlined  above. 

Other  written  submissions.  Other 
written  submissions,  except  for 
posthearing  briefs,  should  be  filed  with 
the  Secretary  to  the  Commission  prior  to 
the  public  hearing.  Commercial  or 
financial  data  which  are  confidential 
should  be  clearly  marked  "Confidential 
Business  Information"  and  should  be 
submitted  in  accordance  with  the 
requirements  of  §  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  Submissions 
should  also  conform  to  the  general 
requirements  of  §  201.8  of  the 
Commission's  rules  (19  CFR  201.8). 

Inspection  of  petition.  The  petition 
filed  in  this  case  is  available  for  public 
inspection  at  the  Office  of  the  Secretary, 
U.S.  International  Trade  Conunission. 
By  order  of  the  Commission. 
Issued:  April  30, 1982. 
Kenneth  R.  Mason, 
Secretary. 

PK  Doc.  82-l»B3  Filed  S-l-82: 8:45  am| 
BILUNG  COOe  702(M>2^ 
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DEPARTMENT  OF  JIJSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  December  22, 1981, 
and  published  in  the  Federal  Register  on 
December  31, 1981  (48  FR  63409),  Aerojet 
Strategic  Propulsion  Company,  Highway 
50  at  Hazel  Avenue,  P.O.  Box  15699C, 
Sacramento,  California  95813,  made 
apphcation  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a 
bulk  manufacturer  of 
Tetrahydrocannabinol  (7370),  a  basiq 
class  of  controlled  substance  listed  in 
Schedule  I. 

No  comments  or  objections  having 
been  received  and  pursuant  to  Section 
303  of  the  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970  and 
Title  21,  Code  of  Federal  Regulations 
§  1301.54(e),  the  Acting  Administrator 


hereby  orders  diat  the  application 
submitted  by  the  above  firm  for 
registration  as  a  bulk  manufacturer  of 
the  basic  class  of  controlled  substance 
listed  above  is  granted. 

Dated:  April  28, 1982. 

Francis  M.  Mullen,  Jr., 

Acting  Administrator,  Drug  Enforcement 
Administration. 

[FK  Doa  82-12149  Filed  &-4-82: 8:45  am] 
BtLUNQ  CODE  4410-0»-M 


National  Institute  of  Justice 

Research  on  the  Utilization  of  Forensk: 
Evidence  hi  Courts;  Grant  Solicitation 

The  National  Institute  of  Justice 
announces  a  competitive  grant 
solicitation  for  research  on  the 
utilization  of  forensic  evidence  in  courts. 
This  research  will  investigate  the  use 
and  impact  of  physical  evidence  for 
prosecutors,  defense  coimsels,  and 
courts.  The  research  results  are  needed 
to  guide  law  enforcement  and  criminal 
justice  practitioners  on  their  decisions 
regarding  the  use  of  crime  laboratories 
and  physical  evidence  on  criminal 
cases. 

The  solicitation  requests  submission 
of  proposals  which  will  then  be 
considered  by  a  peer  review  panel.  In 
order  to  be  considered,  proposals  must 
be  postmarked  no  later  than  June  18, 
1982.  A  total  of  $200,000  has  been 
allocated  for  this  research. 

Additional  information  and  copies  of 
the  solicitation  may  be  obtained  by 
contacting:  Police  Division,  National 
Institute  of  Justice,  633  Indiana  Avenue. 
NW.,  Washington,  D.C.  20531,  202/724- 
2953. 

Please  enclose  a  self-addressed 
mailing  label. 

Dated:  April  29, 1982. 
fames  L.  Underwood, 

Acting  Director,  National  Institute  offustice. 

(FR  Dot  82-12275  Filed  5-4-82;  &4S  am] 
BILUNG  CODE  4410-t»-« 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Music  Advisory  Panel  Composers; 
Meeting 

.    Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Composers)  to  the 
National  Council  on  the  Arts  will  be 
held  on  May  25-27, 1982,  from  9:30  a.m.- 
5:30  p.m.  in  room  1426  of  the  Columbia 
Plaza  Office  Complex,  2401  E  Street, 
NW.,  Washington,  D.C.  20506. 


A  portion  of  this  meeting  will  be  open 
to  the  public  on  May  28, 1982.  from  4M) 
p.m.-5:30  p.m.  to  discuss  policy. 

The  remaining  sessions  of  this 
meeting  on  May  25th  from  9:30  a  jn.-5:30 
p.m..  May  26th  from  9:30  a.m.-4:00  p.ni. 
and  on  May  27th  from  9:30  a.m.-5:30 
p.m.  are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  anci 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 198a  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  9(b)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  fi^m  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endo%vment  for  the  Arts,  Washington. 
D.C.  20506,  or  call  (202)  634-607a 
John  H.  Clark, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 

(FK  Doc.  82-12278  Filed  5-4-82;  8:45  am] 
MJJNG  CODE  7S37-01-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POUCY 

White  House  Science  Council  Panel  on 
Future  Military  Technologies;  Meeting 

Notice  is  hereby  given  that  the  panel 
named  above  will  meet  at  9:00  a.m.  on 
May  19, 1982,  in  the  Pentagon, 
Washington,  D.C. 

The  panel  will  discuss  research  and 
development  of  future  military 
programs. 

The  meeting  will  be  closed  to  the 
public  pursuant  to  5  U.S.C  552b(c)(l): 
All  material  under  discussion  is 
classified  defense  information. 
Authority  for  closing:  Director,  Office  of 
Science  and  Technology  Policy. 

Contacfc  Dr.  Alf  L  Andreassen,  Office 
of  Science  and  Technology  Policy,  728 
Jackson  Place  NW.,  Washington,  D.C 
20500,  Phone:  (202)  395-5684. 
Roberi  0.  Under, 

Executive  Director.  Office  of  Science  and 
Technology  Policy. 

(FR  Doc  82-12161  Piled  4-80-82:  2:20  pa] 
BlUmO  CODE  317IHI1-M 


19494 


Federal  Register  /  Vol.  47.  No.  87  /  Wednesday.  May  5,  1982  /  Notices 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releasa  No.  34-18680;  Flte  No.  SR-NYSE- 
82-«] 

Self-Regulatory  Organizations; 
Proposed  Rule  Change  by  New  Yor1( 
Stock  Exchange,  Inc. 

In  the  matter  relating  to  proposed 
rules  for  the  trading  of  options  on  mini 
stock  groups. 

Comments  requested  on  or  before 
May  26. 1982 

Pursuant  to  section  ig(b)(l)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  Aril  9. 1982.  the  New  York  Stock 
Exchange,  Inc.  filed  with  the  Securities 
and  Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  self -regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  provides  for 
options  on  small  groups  of  stocks 
constituted  either  on  an  intra-  or  inter- 
industry basis  and  requiring  the  delivery 
of  the  component  stocks  ("mini  stock 
group  options"). 

The  Exchange  currently  has  pending 
with  the  Commission  proposed  rule 
changes  respecting  Treasury  security 
options.  File  No.  SR-NYSE-81-5  (the 
'Treasury  security  option  filing")  and 
index  stock  group  options.  File  No.  SR- 
NYSE-82-2  (the  "index  stock  group 
option  filing")  (collectively,  the  "pending 
option  filings").  The  pending  option 
filings  consist  primarily  of  modifications 
of  and  additions  to  the  Exchange's 
present  700  series  rules,  which  pertain  to 
the  "upstairs"  regulation  of  stock 
options  trading.  Consequently,  the 
proposed  rule  change  consists  for  the 
most  part  of  changes  to  the  pending 
option  filings  that  are  designed  to  make 
the  Treasury  security  option  rules  and 
index  stock  group  option  rules  apply  to 
options  on  mini  stock  groups  as  weU. 

The  principal  departures  from  the 
pending  option  filings  are  as  follows: 

"Pro  Forma  "  Modifications  to  Rules 
to  Accommodate  Mini  Stock  Group 
Options — Many  of  the  proposed  changes 
simply  seek  to  apply  the  concepts  of  the 
Treasury  security  options  rules  and 
index  stock  group  options  rules  to  mini 
stock  group  options.  These  changes 
include: 

1.  Several  new  terms  are  defined  by 
the  proposed  rule  change  in  order  to 


accommodate  mini  stock  group  options. 
"Stock-related  option  contract"  refers  to 
individual  stock  options,  mini  stock 
options  or  index  stock  options.  "Stock 
group  option  contract"  refers  only  to 
mini  stock  options  or  index  stocks 
options.  "Kind  of  option"  can  describe 
either  an  individual  stock  option,  a 
Government  security  option,  a  mini 
stock  group  option,  an  index  stock  group 
option  or  a  GNMA  option.  The  proposed 
rule  change  adds  several  other  terms  to 
facilitate  reference  to  mini  stock  group 
options. 

2.  Several  existing  terms  are  amended 
by  the  proposed  rule  change  to 
accommodate  mini  stock  group  options. 
For  example,  the  proposed  rule  change 
provides  that  the  exercise  price  for  mini 
stock  group  options  be  stated  as  an   . 
average  of  the  prices  of  the  stocks 
included  in  the  mini  group.  The 
aggregate  exercise  price  is  detenjiined 
by  miJtiplying  the  exercise  price  by  the 
aggregate  number  of  shares  covered  by 
the  option. 

When  writing  a  call  in  mini  group 
options,  the  call  is  "covered"  if  the 
writer  owns  as  to  each  stock  included  in 
the  mini  group  the  number  of  shares  of 
the  stock  covered  by  the  option. 

"Underlying  security"  is  amended  to 
include  any  of  the  component  stocks 
delivered  on  exercise  of  a  mini  stock 
group  option.  Several  additional  terms 
are  amended  to  facilitate  reference  to 
the  mini  stock  group  option. 

3.  The  proposed  rule  change  provides 
that  bids  and  offers  for  mini  stock  group 
options  be  expressed  as  the  premium 
divided  by  the  aggregate  number  of 
shares  Covered  by  the  option. 

4.  The  proposed  rule  change  proposes 
minimum  fractional  changes  equal  to 
one-sixteenth  (in  the  case  of  bids  or 
offers  under  $3  per  underlying  share) 
and  one-eighth  (in  the  case  of  higher 
bids  or  offers).  Such  minimum  fractional 
changes  correspond  to  the  minima  for 
bids  and  offers  for  individual  stock 
options  and  index  stock  group  options. 

5.  To  regulate  the  trading  activity  of 
Competitive  Options  Traders,  the  same 
trading  restrictions  imposed  on 
Competitive  Options  Traders  registered 
in  index  stock  group  options  are 
proposed  to  be  imposed  on  Competititve 
Options  Traders  registered  in  mini  stock 
group  options. 

6.  The  prohibitions  on  concurrent 
proprietary  transactions  in  both  stock 
options  and  their  underlying  stocks 
(Rules  96. 102  and  105)  are  modified  by 
supplementary  material  to  make  clear 
that  mini  stock  group  options,  but  not 
index  stock  group  options,  fall  within 
the  prohibitions.  This  reflects  the  view 
that  a  transaction  in  a  mini  stock  group 
option  on  a  group  that  includes  a 


particular  stock  achieves  the  same  effect 
as  to  that  stock  as  does  a  transaction  in 
an  individual  stock  option  on  the  same 
nimiber  of  shares  of  the  same  stock.  The 
modifications'  inclusion  notwithstanding 
the  Exchange's  still-pending  1976  filing 
regarding  these  rules,  which  seeks  to 
confine  the  prohibitions  to  options  other 
than  those  issued  by  The  Options 
Clearing  Corporation,  reflects  only  the 
inability  of  the  Commission  and  the 
Exchange  to  agree  on  the 
appropriateness  of  the  1976  proposal 
and  is  not  intended  to  constitute  any 
modification  by  the  Exchange  of  the 
1976  proposal. 

Designation  of  Mini  Stock  Group 
Options — The  proposed  rule  change 
provides  for  groups  of  up  to  20  stocks, 
but  initially  specific  groups  of  five 
stocks  each.  Each  five-stock  group 
would  have  two  imits  of  trading:  100 
shares  (20  shares  per  component  stock) 
and  500  shares  (100  shares  per 
component  stock).  Assuming  an  average 
price  per  share  of  $30.  this  will  result  in 
contract  sizes  of  $3000  and  $15,000,   - 
respectively.  Thus,  the  Exchange 
proposes  to  offer  one  contract  size 
tailored  for  individual  investors  ("mini- 
100  stock  group  option")  and  a  contract 
size  five  times  larger  for  institutions 
("mini-500  stock  group  option").  The 
smaller  contract's  20  shares  per  stock 
will  result  in  delivery  of  odd-lots  upon 
exercise.  The  larger  contract  will  not. 
Thus,  an  institution  using  the  larger 
contract  to  hedge  an  equity  position  will 
not  be  subfect  to  the  cost  and 
inconvenience  of  odd-lot  deliveries. 

Expiration  cycle — As  in  the  case  of 
individual  stodc  options,  the  proposed 
rule  change  provides  that  mini  stock 
group  options  will  normally  have  three 
expiration  months.  Successive  series  on 
mini  stock  groups  will  be  opened  so  that 
series  of  three,  six  and  nine  months' 
duration  will  be  trading  at  all  times. 
Such  series  may  follow  any  three-month 
expiration  cycle  (i.e.,  January-April-July- 
October,  February-May-August- 
November  and  March-June-September- 
December). 

Position  and  Exercise  Limits — ^The 
proposed  rule  change  provides  for  the 
aggregation  of  mini  stock  group  options 
and  individual  stock  options  in  applying 
position  and  exercise  limits  and 
reporting  requirements  to  affiliated 
accounts.  As  proposed,  the  position  limit 
and  the  exercise  limit  for  a  mini-500 
stock  group  option  would  be  2000 
contracts  if  the  affiliated  accounts 
include  (1)  no  other  mini  stock  group 
option  having  one  or  more  component 
stocks  in  common  with  the  referent 
option  and  (2)  no  more  than  1000 
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individual  stock  optioiu  on  any  stock 
underlying  the  referent  option. 

Restrictions  on  Options 
Transactions — The  proposed  rule 
change  imposes  certain  restrictions  on 
opening  writing  transactions  (modeled 
on  AMEX  Rule  909's  provisions 
applicable  to  individual  stock  options) 
if,  during  a  public  distribution  of  a  stock 
included  in  an  underlying  mini  stock 
group  or  a  security  convertible  into  the 
stock,  the  underwriters  are  making  a 
stabilizing  bid. 

Selection  of  Mini  Stock  Groups — ^The 
proposed  rule  change  provides 
guidelines  for  the  approval  and 
withdrawal  of  approval  of  stocks  to  be 
included  in  an  underlying  mini  stock 
group,  the  guidelines  are  modeled  after 
those  applied  to  individual  stock  options 
by  Amex  Rules  915  and  910.  Each 
component  stock  must  meet  initial  and 
maintenance  requirements  regarding 
number  of  pubUcly  held  shares,  number 
of  shareholders,  trading  volume,  market 
price  per  share  and  other  speciHcations. 
The  fact  that  a  stock  may  meet  the 
guidelines  established  by  the  Exchange 
does  not  necessarily  mean  that  it  will  be 
approved,  or  that  its  approval  will  not 
be  withdrawn,  as  a  stock  quali^ed  for 
inclusion  in  a  mini  stock  group. 

Trading  Halts  or  Suspensions — The 
proposed  rule  change  provides  for  a 
trading  halt  or  suspension  in  a  mini 
stock  group  option  whenever  trading  in 
a  component  stock  has  been  halted  or 
suspended  in  its  primary  maricet,  the 
stock's  opening  has  been  delayed,  or  the 
Exchange  has  been  advised  that  the 
issuer  of  the  stock  is  about  to  make  a 
significant  announcement.  These  are  the 
same  criteria  applicable  to  stocks 
underlying  individual  stock  options 
under  AKffiX  Rule  917.  The  proposed 
rule  change  permits  the  Exchange  at  its 
discretion  to  resume  trading  in  a  mini 
stock  group  option  if  the  halt  or 
suspension  in  that  option's  trading 
results  firop  the  halt  or  suspension  in 
trading  in  only  one  component  stock. 

Supervisory  and  Customer-Contact 
Rules— The  proposed  rule  change  also 
provides  that  approval  of  an  account  for 
the  trading  of  options  on  individual 
stocks  will  constitute  approval  of  the 
account  for  the  trading  of  options  on 
mini  stock  groups  as  well  as  on  index 
stock  groups.  The  OCC  prospectus 
delivery  requirement  will  apply  to  mini 
stock  group  options  so  that  either  the 
OCC  prospectus  or  a  supplement  thereto 
containing  the  requisite  material 
regarding  mini  stock  group  options  must 
be  delivered. 

Exchange  Trading  of  Underlying 
Stocks — Since  the  Exchange  is  likely  to 
be  the  primary  market  for  most  if  not  all 


of  the  stocks  included  in  mini  stock 
groups,  the  Exchange  proposes  rule 
changes  and  other  steps  designed  to 
detect  and  prevent  manipulation  through 
concurrent  activity  in  both  a  mini  stock 
group  option  and  in  a  stock  included  in 
the  underljring  group.  For  example,  the 
proposed  rule  change  provides  that  a 
specialist  cannot  act  as  either  an 
options  specialist  or  a  Competitive 
Options  Trader  in  any  mini  stock  group 
option  whose  underlying  group  indudes 
any  of  his  specialty  stocks. 

In  addition,  in  order  to  detect  and 
deter  manipulation  by  means  of 
concurrent  activity  in  mini  stock  group 
options  and  in  stocks  included  in 
underlying  mini  stock  groups,  individual 
options  on  such  stocks  and  other  mini 
stock  group  options  (no  matter  where 
traded)  on  any  stock  group  that  includes 
any  such  stock,  the  proposed  rule 
change  expands  the  pending  option 
niings'  requirements  (1)  for  account 
identification,  and  transaction  and  order 
reporting,  by  specialists  and 
Competitive  Options  Traders  and  (2)  for 
members'  making  available  books, 
records  and  other  information  to  cover 
all  of  the  above-listed  securities.  The 
Exchange  also  proposes  to  trade  mini 
stock  group  options  at  a  location 
different  from  that  of  the  underlying 
stocks. 

Specialists  and  Competitive  Options 
Traders — The  proposed  rule  change 
carries  forward  the  approach  of  the 
index  stock  group  options  filing  that 
establishes  an  independent  scheme  of 
affirmative  and  negative  obligations 
depending  upon  whether  an  options 
specialist  or  a  Competitive  Options 
Trader  is  registered  in  Treasury  security 
options,  in  mini  stock  groups  options  or 
in  index  stock  group  options.  Thus,  for 
example,  a  mini  stock  group  options 
specialist  or  a  mini  stock  group  options 
Competitive  Options  Trader  would  not 
be  required  to  undertake  the  obligations 
of  his  coimterpart  registered  in  index 
stock  group  options. 

Delivery— The  practical  difficulties 
inherent  in  delivering  all  underlying 
shares  in  the  index  stock  group  option 
context  (e.g.,  delivery  of  fractional 
shares  and  delivery  of  odd-lots  for  most 
or  all  of  the  stocks  included  in  the  index 
group)  are  absent  in  the  mini  stock 
group  option  context.  Therefore,  the 
proposed  rule  change  requires  that  for 
mini  stock  group  options,  exercise 
results  in  delivery  of  the  required 
number  of  shares  of  each  stock  included 
in  the  underlying  group. 


n.  Self-Regulatory  Organizatioo's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
6md  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  Text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self -regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose.  The  purpose  of  the 
proposed  rule  change  is  to  permit  the 
Exchange  to  establish  a  msu4cet  for 
options  on  small  groups  of  stocks 
constituted  either  on  an  intra-  or  inter- 
industry basis  and  requiring  delivery  of 
the  component  stocks.  These  proposed 
options  will  provide  benefits  to 
investors  that  are  not  presently 
available  through  the  trading  of 
individual  stock  options  and  that  will 
not  be  afforded  by  the  trading  of  index 
stock  group  options.  Generally, 
individual  stock  options  allow  investors 
to  protect  against  the  risk  of  short  term 
price  fluctuations  in  the  underlying 
stocks.  Index  stock  group  options 
provide  a  broad  instrument  to  holders  of 
stock  portfolios  that  permits  them  to 
transfer  the  risk  of  maricet-  or  sector- 
wide  changes  in  stock  prices.  The 
proposed  mini  stock  group  options 
provide  a  narrow  instrument,  permitting 
investors  to  transfer  the  risk  of  select 
intra-  or  inter-industry  changes  in  stock 
prices.  The  mini  stock  group  options  will 
allow  investors  to  simultaneously  hedge 
against  both  of  these  risks  through 
strategic  purchases  £md/or  sales  of 
options.  For  example,  a  holder  of  a 
particular  stock  who  beheves  that  the 
stock  will  outperform  the  stock  of  other 
companies  in  the  same  industry  may  be 
concerned  that  the  price  of  the  stock 
could  decline  as  a  result  of  factors 
affecting  the  industry  as  a  whole.  The 
investor  can  hedge  against  the  industry 
risk  by  buying  a  put  option  on  a  mini 
stock  group  comprised  only  of  stock  of 
that  industry. 

Specific  purposes  of  the  various 
changes  to  the  pending  option  filings 
made  by  the  proposed  rule  change  in 
order  to  add  mini  stock  group  options 
are  noted  in  Item  I  above. 
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(2)  Statutory  Basis.  The  proposed  rule 
change  relates  to  section  6(b)(1)  of  the 
Act  in  that  it  would  provide  a  regulatory 
framework  for  a  market  on  the  Floor  in 
options  on  mini  stock  groups.  The 
proposed  rule  change  would  give  the 
Exchange  the  capacity  to  carry  out  the 
purposes  of  the  Act,  to  comply  with  the 
provisions  of  the  Act  the  rules  and 
regulations  thereunder  and  the  rules  of 
the  Exchange,  and  to  enforce 
compliance  therewith  by  Members  and 
persons  associated  with  Members. 

Except  for  the  changes  necessary  to 
accommodate  mini  group  options 
trading  on  the  Floor,  the  Exchange's 
existing  rules,  and  hence  the  same  bases 
and  policies  underlying  those  rules, 
apply  to  the  Exchange's  proposed 
market  in  mini  stock  group  options. 
Thus,  the  proposed  rule  change 
contemplates  the  application  to 
Exchange  trading  of  mini  stock  group 
options  of  long-established  regulatory 
principles  and  techniques  that  are 
designed  to  assure  the  fairness, 
orderliness  and  quality  of  the 
Exchange's  stock  and  bond  markets. 

In  particular,  the  proposed  rule  change 
would  create  rules  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  fust  and  equitable 
principles  of  trade,  and  to  protect 
investors  and  the  public  interest  in 
connection  with  transactions  in  mini 
stock  group  options,  all  as  required  by 
section  6(b)(5)  of  the  Act.  The  Exchange 
believes  that  its  proposed  market  for 
options  on  mini  stock  groups  will  be 
consistent  with  the  stcindards  of  section 
6(b)(5),  since  the  Exchange  expects  such 
a  market  to  provide  increased 
investment  flexibility  with  respect  to 
individual  stocks  and  portfolios  of 
stocks  similar  to  that  provided  by  the 
present  options  markets  on  other 
national  securities  exchanges  with 
respect  to  individual  stocks. 
Consequentiy  the  Exchange  believes  the 
public  interest  will  be  advanced  by 
Exchange  trading  of  mini  stock  group 
options. 

(B)  Self-Regulatory  Organization  'a 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  Act  Quite  to  the 
contrary,  the  Exchange  believes  that 
signiBcant  benefits  will  flow  to  the  U.S. 
economy,  to  market  professionals  and  to 
investors  from  the  creation  of  a  free  and 
open  market  for  the  trading  of 
standarized  options  on  mini  stock 
groups.  The  Exchange  believes  that  the 
proposed  rule  change  will  permit  the 
creation  of  such  a  market — a  market 


designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
permit  just  and  equitable  principles  of 
trade,  to  protect  investors  and  the  public 
interest  and  to  provide  appropriate 
disciplinary  procedures  applicable  to  its 
members  and  persons  associated  with 
its  members  who  violate  the  rules  of  the 
Exchange. 

(CJ  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  received  or 
solicited  any  written  comments  from 
members  or  other  interested  parties.  Hie 
Exchange  is  forming  a  users  advisory 
conmiittee  to  assist  it  in  designing  its 
market  in  options  on  mini  stock  groups 
and  will  incorporate  any  appropriate 
comments  suggested  by  the  committee 
into  the  proposed  rule  change  by 
amendment 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or  (ii) 
as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
nde  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
1100  L  Street  NW..  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 


mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  May  26. 1982. 

For  the  Division  of  Market  Regulation, 
pursuant  to  delegated  authority. 

Dated:  April  28, 1982. 
G«orge  A.  Fltzsimmona, 
Secretary. 

(FR  Ooc.  aZ-12144  FUed  S-*-a2:  »M  un) 
BILUNO  COOE  M19-01-M. 


[Release  Na  18690;  File  No.  SR-MSE-«2-4] 

Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Ctiange  by  Midwest 
Stock  Exctumge,  Inc. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").  15  U.S.C  788(b)(1),  notice  is 
hereby  given  that  on  April  15, 1982.  the 
Midwest  Stock  Exchange,  Inc.  ("MSE") 
filed  with  the  Securities  and  Exchange 
Conmiission  the  proposed  rule  change 
as  described  herein.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

The  rule  proposal  states  that  under 
Article  XXX.  Rule  6,  of  the  MSE  Rules, 
independent  dual  issue  openings  on  the 
MSE  will  not  be  permitted  solely  as  an 
accomodation  to  member  firms. '  Such 
openings  are  prohibited  unless  the 
specialist  or  the  firms  involved  are 
willing  to  provide  continuous  two-sided 
aftermarkets  subsequent  to  the 
openings.  The  MSE  states  that  the 
purpose  of  this  rule  proposal  is  to 
remind  MSE  members  of  a  long-standing 
policy  of  the  MSE.  The  MSE  further 
states  that  the  rule  proposal  is 
consistent  with  Section  6  of  the  Act 

The  foregoing  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  under  the  Act.  At  any  time  within 
60  days  of  the  filing  of  such  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  submission  on 
or  before  May  26, 1982.  Persons  desiring 
to  make  written  conunents  should  file 
six  copies  thereof  with  the  Secretary  of 
the  Commission,  Securities  and 


'  An  independent  dual  Isiue  opening  occurt 
where  a  dually  traded  security  openi  on  a  regional 
exchange  before  it  hai  opened  on  the  primary 
market  (typically  the  New  York  Stock  Exchange). 
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Exchange  Ck}mim88ion.  500  North 
Capitol  Street.  Washington.  D.C.  20549. 
Reference  should  be  made  to  File  No. 
SR-SE-62-4. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
nde  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Pubhc  Reference  Room. 
1100  L  Street  NW..  Washington,  D.C. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsiinnioiis. 
Secretary. 

(FR  Doc  M-J21M  Filed  5-1-82:  8:45  am] 
BtLLINQ  COOE  8010-01-11 


(FHeNos.  22-11622) 

Petro-Lewis  Corp^  Application  and 
Opportunity  for  Hearing 

Notice  is  hereby  given  that  Petro- 
Lewis  Corporation  (the  "Applicant")  has 
filed  an  application  under  clause  (ii)  of 
section  310(b)(1)  of  the  Trust  Indenture 
Act  of  1939  (the  "Act")  for  a  finding  by 
the  Securities  and  Exchange 
Commission  (the  "Commission")  that 
the  tioisteeship  of  United  States  Trust 
Company  of  New  York  (the  "Trust 
Company")  under  the  five  indentures 
hereinafter  described  is  not  so  likely  to 
involve  a  material  conflict  of  interest 
under  the  Act  as  to  make  it  necessary  in 
the  pubbc  interest  or  for  the  protection 
of  investors  to  disqualify  the  Trust 
Company  from  acting  as  trustee  under 
all  five  indentures. 

Section  310(b)  of  the  Act  provides,  in 
part,  that  if  an  indenture  trustee  under 
an  indenture  qualified  under  the  Act  has 
or  shall  acquire  any  conflicting  interest 
(as  defined  therein)  it  shall  within  ninety 
days  after  ascertaining  that  it  has  such 
conflicting  interest,  either  eliminate  such 
conflicting  interest  or  resign.  Subsection 
(1)  of  this  Section  provides,  with  certain 
exceptions  stated  therein,  that  a  trustee 
is  deemed  to  have  a  conflicting  interest 
if  it  is  acting  as  trustee  under  a  qualified 
indenture  and  is  trustee  imder  luiother 
indenture  of  the  same  obligor.  However, 
an  issuer  may  sustain  the  burden  of 


proving,  on  application  to  the 
Commission  and  after  opportunity  for 
hearing  thereon,  that  trusteeship  under  a 
qualified  indentures  and  such  other 
indenture  is  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
such  trustee  from  acting  as  trustee  under 
one  or  more  of  such  indentures. 
The  Applicant  alleges  that 
1.  It  has  outstanding,  among  others, 
the  following  five  issues  of  unsecured 
debentures: 

(a)  $25,000,000  prinicipal  amount  of  its 
11%  Subordinated  Debentures  due  1997 
issued  under  an  Indenture  dated  as  of 
January  1, 1978  (the  "11%  Debentiire 
Indenture")  and  executed  by  the 
Applicant  and  the  Trust  Company,  as 
Trustee.  These  debentures  were 
registered  under  the  Securities  Act  of 
1933  (File  No.  2-60256)  and  the  11% 
Debenture  Indenture  was  qualified 
under  the  Act. 

(b)  $35,000,000  principal  amount  of  its 
12V^%  Subordinated  Debentures  due 
1998  issued  under  an  Indenture  dated  as 
of  August  1, 1978  (the  "12  Vi*  Debenture 
Indenture")  and  executed  by  the 
Applicant  and  the  Trust  Company,  as 
Trustee.  These  debentures  were 
registered  under  the  Securities  Act  of 
1933  (File  No.  2-61875)  and  the  12y4% 
Debentures  Indenture  was  qualified 
under  the  Act 

(c)  $52,000,000  principal  amount  of  its 
Variable  Rate  Subordinated  Debentures 
due  2000  issued  under- an  Indenture 
dated  as  of  July  1. 1980  (Uie  "Variable 
Rate  Debenture  Indenture")  and 
executed  by  the  Applicant  and  the  Trust 
Company,  as  Trustee.  These  debentures 
were  registered  under  the  Securities  Act 
of  1933  (File  No.  2-67986)  and  the 
Variable  Rate  Debenture  Indentiu^  was 
qualified  under  the  Act. 

(d)  $125,00a000  principal  amount  of  its 
Zero  Coupon  Subordinated  Notes  due 
1989  issued  under  an  Identure  dated  as 
of  August  15, 1981  (the  "Note 
Indenture")  and  executed  by  the 
Apphcant  and  the  Trust  Company,  as 
Trustee.  These  notes  were  registered 
under  the  Securities  Act  of  1933  (File  No. 
2-73406)  and  the  Note  Indentiire  was 
qualified  under  the  Act 

(e)  $129,00a000  principal  amount  of  its 
Zero  Coupon  Subordinated  Serial  Notes 
in  four  series,  the  Series  A  Notes  in  the 
aggregate  principal  amount  of 
$21,000,000  and  the  Series  B  Notes, 
Series  C  Notes  and  Series  D  Notes,  each 
in  the  aggregate  principal  amount  of 
$36,000,000  and  Series  A  Notes  due  on 
March  15, 1985,  Series  B  Notes  due  on 
March  15, 1986,  Series  C  Notes  due  on 
March  15. 1987  and  Series  D  Notes  due 
on  March  15, 1987  issued  under  an 


Indenture  dated  as  of  March  16. 1982 
(the  "New  Indenture")  and  executed  by 
the  Applicant  and  the  Trust  Company, 
as  Trustee.  These  notes  were  not 
registered  under  the  Securities  Act  of 
1933  and  the  New  Indenture  was  not 
qualified  under  the  Act  in  reliance  on 
the  exemption  contained  in  Section 
304(b)(1)  of  the  Act 

2.  The  debentures  and  notes  issued 
and  outstanding  under  the  11% 
Debentxire  Indenture,  the  12  Vi 
Debenture  Indenture,  the  Variable  Rate 
Debenture  Indenture,  the  Note  Indenture 
and  the  New  Indenture  are  wholly 
unsecured  and  are  of  equal  rank  as  to 
each  other. 

3.  The  Applicant  is  not  in  default 
under  any  of  the  five  Indentures. 

4.  With  minor  exceptions,  these  five 
Indentures  contain  substantially  the 
same  provisions,  except  for  variations  in 
aggregate  principal  amounts,  dates  of 
issue,  maturify  and  interest  payment 
dates,  interest  rates,  redemption  dates, 
prices  and  procedures  and  sinking  fund 
provisions  (which  are  not  provided  for 
in  the  Note  Indenture  and  the  New 
Indenture)  and.  with  respect  to  the  Note 
Indenture  and  New  Indenture,  variations 
in  the  provisions  relating  to  events  of 
default  and  original  issue  discount  In 
addition,  under  the  terms  of  the  New 
Indenture,  there  are  a  number  of 
provisions  which  become  operative  only 
upon  the  qualification  of  the  New 
Indenture  under  the  Act 

5.  In  the  opinion  of  the  Applicant  any 
difference  in  the  provisions  of  the  five 
Indentures  is  unlikely  to  cause  a  conflict 
of  interest  in  the  trusteeship  of  the  Trust 
Company  under  said  five  Indentures. 

The  Applicant  has  waived  notice  of 
hearing,  any  right  to  a  hearing  on  the 
issues  raised  by  the  application,  and  all 
rights  to  specify  procedures  under  the 
Rules  of  Practice  of  the  Commission 
with  respect  to  its  application. 

For  a  more  detailed  account  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application 
which  is  a  public  document  on  file  in  the 
offices  of  the  Commission  at  the  Public 
Reference  Room,  1100  L  Street  NW.. 
Washington,  D.C.  20549. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
May  24, 1982  submit  to  the  Commission. 
in  writing,  his  views  or  any  substantial 
facts  bearing  upon  this  application  or 
the  desirabilify  of  a  hearing  thereon. 
Any  such  communication  or  request 
should  be  addressed:  Secretary. 
Securities  and  Exchange  Commission, 
500  North  Capitol  Street  NW., 
Washington,  D.C  20549.  and  should 
state  briefly  the  nature  of  the  interest  of 
the  person  submitting  such  information 
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or  requesting  a  hearing,  the  reasons  for 
such  request,  and  the  issues  of  fact  and 
law  raised  by  the  application  which  he 
desires  to  controvert  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon.  At  any 
time  after  such  date,  the  Commission 
may  issue  an  order  granting  the 
application,  upon  such  terms  and 
conditions  as  the  Commission  may  deem 
necessary  or  appropriate  in  the  public 
interest  and  the  interest  of  investors, 
unless  a  hearing  is  ordered  by  the 
Commission. 

For  the  Commission,  by  the  Division  of 
Corporate  Finance,  pursuant  to  delegated 
authority. 

Gfloige  A.  Fitzsimmons, 

Secretary. 

[FR  Doc  S2-1Z134  Hied  S-4-S2:  &45  unj 
MLUNO  CODE  MIO-OI-M 

[Rel«aM  Na  22478;  (70-67270)] 

Central  Appalachian  Coal  Co.,  et  al^ 
Proposal  To  Lease  Certain  Coal  Mining 
Equipment 

April  28, 1982. 

Central  Appalachian  Coal  Company 
("CACCo"),  Southern  Appalachian  Coal 
Company  ("SACCo"),  Central  Ohio  Coal 
Company  ("COCCo"),  Southern  Ohio 
Coal  Company  ("SOCCo").  Windsor 
Power  House  Coal  Company 
("WPHCCo"),  c/o  American  Electric 
Power  Service  Corporation,  161  West 
Main  Street,  Lancaster,  Ohio  43130,  and 
Simco  Inc.  ("SIMCO"),  coal  mining 
subsidiaries  of  American  Electric  Power 
Company,  Inc.,  a  registered  holding 
company,  have  filed  an  application, 
pursuant  to  Sections  9  and  10  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("Act"). 

The  applicants  each  propose  to  enter 
into  a  separate  Master  Leasing 
Agreement  ("Leases")  with  The 
Commonwealth  System,  Inc..  of  San 
Mateo.  California,  (the  "Lessor")  to 
lease  mining  equipment.  The  Leases  will 
provide  for  the  rental  to  each  Lessee  of 
various  types  of  equipment  for  surface 
and  underground  mining  of  coal  for 
amortization  periods  of  3,  5,  7  or  10 
years.  The  total  Lessor's  Cost  (the  total 
price  paid  by  the  Lessor  for  such 
equipment,  including  all  freight  charges, 
taxes  and  installation  costs]  of  all 
equipment  to  be  leased  under  the  Leases 
shall  not  exceed  an  aggregate  amount  of 
$16,000,000. 

The  mining  equipment  to  be  leased  is 
necessary  for  the  apphcants'  mining 
operations  and  for  the  fuel  supply 
operations  of  Appalachian  Power 
Company,  Ohio  Power  Company  and 
Columbus  and  Southern  Ohio  Electric 


Company.  Approximately  $14,778,000,  or 
93%  of  the  mining  equipment  expected 
for  delivery  in  1982,  is  replacement 
equipment.  In  addition,  of  the  $1,222,000 
for  new  equipment,  only  $225,000  is  for 
actual  mining  production  equipment 
The  remaining  $997,000  is  for  new 
equipment  wbdch  is  ancillary  to  the 
production  equipment. 

During  the  primary  term,  rent  will  be 
payable  quarterly  in  arrears.  Rentals 
will  provide  for  the  amortization  of 
Lessor's  cost  over  periods  of  12,  20,  28  or 
40  calendar  quarters.  The  amortization 
period  of  each  item  will  be  determined 
by  the  Lessee  at  the  time  the  item  is 
placed  imder  lease.  Each  quarterly 
rental  payment  with  respect  to  an  item 
of  equipment  under  lease  will  consist  of 
(i)  one  calendar  quarter's  amortization 
of  the  Lessor's  cost  of  the  item  on  a  level 
basis  over  the  lease  term  for  that  item, 
plus  (ii)  as  an  additional  rental  factor, 
the  Monthly  Lease  Interest  Rate  applied 
to  Lessor's  unamortized  cost  of  the  item 
on  the  first  day  of  the  calendar  quarter. 
If  an  item  of  equipment  is  placed  under 
lease  other  than  on  the  first  day  of  a 
calendar  quarter,  the  rent  will  be 
prorated.  The  Monthly  Lease  Interest 
Rate  for  such  quarter  shall  mean  the 
lowest  of  the  then  Base  Rate.  UBO  Rate 
or  Domestic  Money  Market  bid  Rate. 
The  Base  Rate  will  be  the  rate  of 
interest,  as  determined  by  Citibank,  in 
effect  on  the  first  day  of  such  calendar 
quarter,  plus  0.15%.  The  UBO  Rate  will 
be  Citibank's  90-day  LIBO  Rate,  as 
adjusted  and  determined  by  the  Bank  on 
the  first  day  of  such  calendar  quarter 
plus  .65%.  The  domestic  Money  Market 
Bid  Rate  will  be  Citibank's  90-day 
Domestic  Money  Market  Bid  Rate,  as 
adjusted  and  determined  by  the  Bank, 
on  the  first  day  of  such  calendar  quarter 
plus  .80%. 

Assuming  a  Base  Rate  of  interest  of 
16%  over  the  term  of  the  leased 
equipment,  the  equivalent  effective 
annual  interest  rate  would  be  16.15%  or 
lower  if  the  LIBO  Rate  or  Domestic 
Money  Market  Bid  Rate  is  less  than 
16.15%. 

With  respect  to  any  equipment  which 
is  obsolete  or  no  longer  useful  to  Lessee, 
upon  written  notice,  the  Lessee  may 
terminate  the  lease  of  all  of  the 
equipment  thereunder,  or  of  any  item  of 
equipment,  by  purchasing  such 
equipment  from  the  Lessor  for  the 
Unamortized  Value  plus  any  accrued 
but  unpaid  rent  and  other  amounts 
owing  with  respect  to  such  equipment 
and  all  taxes  and  charges  upon  such 
sale.  The  Lessee  will  be  required  to 
purchase  all  items  of  equipment  at  the 
end  of  the  lease  term  for  $1.00.  If,  during 
the  term  of  the  Lease,  the  coal  supply 
agreement  (the  "Coal  Supply 


Agreement")  between  the  Lessee  and  its 
immediate  parent  is  terminated  for  any 
reason  or  modified  in  any  way  that,  in 
the  Lessor's  judgment,  will  materially 
and  adversely  affect  the  ability  of  the 
Lessee  to  perform  its  obligations  under 
the  Lease,  the  Lessor  will  have  the  right 
to  immediately  terminate  the  Lease;  in 
which  case  the  Lessee  will  be  required 
to  pay  the  Lessor  or  its  Assignee  the 
Unamortized  Value  of  all  equipment 
then  under  lease  plus  the  prorated  lease 
rate  thereon.  References  in  the  Leases  to 
the  Coal  Supply  Agreement  shall  have 
no  effect  until  such  time  as  a  Coal 
Supply  Agreement  between  Ohio  Power 
and  WPHCCo  is  prepared  and  all 
regulatory  commission  approvals  of  said 
agreement  where  required  have  been 
obtained.  The  Coal  Supply  Agreement 
Letter  to  the  Lessor  from  Ohio  Power 
and  WPHCCo  will  be  executed  and 
delivered  after  all  necessary  regulatory 
commission  approval  has  been  received. 
Lessee  will  not  without  the  prior  written 
consent  of  Lessor,  assign  this  lease  or 
any  interest  therein,  or  sublease  or 
treinsfer  its  interest  in  any  of  the 
equipment 

Investment  tax  credits  and 
accelerated  cost  recovery  system 
deductions  will  be  for  the  accoimt  of  the 
Lessee.  The  Leases  are  structured  as  net 
leases,  and,  accordingly,  all  costs  of 
operation,  maintenance,  taxes, 
(excluding,  however,  taxes  on  or 
measured  by  the  net  income  or  the 
capital  stock  or  the  capital,  surplus, 
undistributed  profits  and  reserves  of 
Lessor),  insurance  and  other  affiliated 
costs  are  to  be  borne  by  the  Lessees. 
The  Lessor  will  be  indemnified  by  the 
Lessees  against  all  liabilities  and  risks 
of  loss. 

The  application  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  May  21. 1982.  to  the 
Secretary.  Securities  and  Exchange 
Commission.  Washington.  D.C.  20549. 
and  serve  a  copy  on  the  apphcants  at 
the  address  specified  above.  Proof  of 
service  (by  affidavit  or,  in  the  case  of  an 
attorney  at  law.  by  certificate)  should  be 
filed  with  the  request  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notifed 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
application,  as  filed  or  as  it  may  be 
amended,  may  be  granted. 


For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsinunoiu, 

Secretary. 

(FK  Doc  82-12132  Piled  ^-4-82:  Mt  wn| 
BMJJNQ  COOC  M10-M-M 


[Rle  No.  500-1] 

International  Metals  and  Petroleum 
Corp^  Order  of  Suspension  of  Trading 

April  2a  1982. 

It  appearing  to  the  Securities  and 
Exchange  Commission  ("Commission") 
that  there  are  questions  concerning  the 
adequacy  and  accuracy  of  the 
International  Metals  and  Petroleum 
Corporation  ("IMPCO")  Form  10-K  filing 
with  the  Commission  with  respect  to 
IMPCO's  failure  to  disclose  in  the  Form 
10-K  the  existence  of  an  Order  of 
Permanent  Injunction  entered  against  it 
on  November  12, 1981;  the  suspension  of 
IMPCO's  auditor  from  practicing  or 
appearing  before  the  Commission;  and 
the  financial  statements  contained 
therein,  the  Commission  is  of  the 
opinion  that  the  public  interest  and  the 
protection  of  investors  requires  a 
summary  suspension  of  trading  in  the 
securities  of  IMPCO. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  such 
securities  on  a  national  securities 
exchange  or  otherwise  is  suspended,  for 
the  period  from  9:30  a.m.  on  April  29, 
1982  through  midnight  May  8, 1982. 

By  the  Commission. 
George  A.  Fitzsimmoiis, 
Secretary. 

[FR  Doc.  82-12133  Filed  S-«-82: 8.-45  amj 
BIUJNO  CODE  M1(H)1-« 


[File  No.  22-11423] 

R.  J.  Reynolds  Industries,  Inc.; 
Application  and  Opportunity  for 
Hearing 

April  29. 1962. 

Notice  is  hereby  given  that  R.  J. 
Reynolds  Industries,  Ina  (the 
"Company")  has  filed  an  application 
under  clause  (ii)  of  Section  310(b)(1)  of 
the  Trust  Indenture  Act  of  1939  (the 
"Act")  for  a  finding  by  the  Commission 
that:  the  trusteeship  of  The  Chase 
Manhattan  Banlc  (National  Association) 
("Chase")  under  an  Indenture  dated  as 
of  May  15, 1980  of  the  Company  (the 
"Indenture"),  which  was  qualified  under 
the  Act  and  the  trusteeship  of  Chase 
under  a  First  Supplemented  Indenttire 
dated  November  15, 1981  (the 
"Guarantee")  to  an  Indenture  of  R. ). 
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Reynolds  Tobacco  Company 
('Tobacco"),  dated  as  of  May  1, 1969 
(the  'Tobacco  Indenture"),  whereby  the 
Company  guwantees  the  Debentures 
issued  pursuant  to  the  Tobacco 
Indenture,  is  not  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
Irving  Trust  fi-om  acting  as  trustee  under 
any  of  said  Indentures. 
The  Company  alleges  thab 

(1)  Tobacco  is  a  wholly-owned 
subsidiary  of  the  Company.  At 
November  1, 1981,  Tobacco  had 
outstanding  $10,900,000  of  its  7% 
Subordinated  Debentures,  due  June  1, 
1969,  issued  pursueint  to  the  Tobacco 
Indenture.  The  7%  Subordinated 
Debentures  were  issued  in  1969  in  a 
"Rule  133"  transaction  and  the  Tobacco 
Indenture  was  qualified  under  the  Trust 
Indentxu-e  Act  of  1939  (File  No.  22-5497). 
The  Company  has  provided  for  its 
guarantee  of  these  Debentures  by  the 
Guarantee; 

(2)  At  November  1, 1981,  the  Company 
had  outstanding  $150,000,000  of  its 
10.45%  Notes  due  May  15, 1990  (the 
"Notes")  issued  under  the  Indenture 
executed  by  the  Company  and  Chase,  as 
Trustee.  The  Indenture  was  registered 
imder  the  Securities  Act  of  1933  (File  No. 
2-67800)  and  qualified  under  the  Trust 
Indenture  Act  of  1939; 

(3)  The  Indenture  and  the  Guarantee 
are  wholly  unsecured,  and  rank  pari 
passu  inter  se; 

(4)  The  Company's  guarantee  of  the 
Debentures  is  neither  superior  nor 
inferior  in  right  of  payment  to  the  Notes; 

(5)  Tobacco  is  not  in  default  under  the 
Tobacco  Indenture  or  the  Debentures. 
The  Company  is  not  in  default  under  the 
Indenture  or  the  Notes; 

(6)  Such  differences  as  exist  between 
the  Indenture  and  the  Guarantee  are  not 
likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  Chase  fi-om 
acting  as  Trustee  thereunder. 

The  Company  has  waived  notice  of 
hearing  any  and  all  rights  to  specify 
procedures  under  the  Rules  of  Practice 
of  the  Securities  and  Exchange 
Commission  in  connection  with  the 
matter. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asseried  here, 
all  persona  are  referred  to  said 
application,  which  is  a  pubUc  document 
on  file  in  the  offices  of  the  Commission, 
at  1100  L  Street.  N.W.,  Washington,  D.C 
20005. 

Notice  is  further  given  that  any 
interested  person  no  later  than  May  25, 
1982  may  submit  to  the  Commission  in 
writing  his  views  or  any  substantial 


facts  bearing  on  this  application  or  die 
desirabilify  of  a  hearing  thereon.  Any 
such  communications  or  request  should 
be  addressed:  Secretary,  Securities  and 
Exchange  Commission,  500  North 
Capitol  Street  N.W..  Washington.  D.C 
20549,  and  should  state  briefly  the 
nature  of  the  interest  of  the  person 
submitting  such  information  or 
requesting  the  hearing,  the  reason  for 
such  request  and  the  issues  of  fact  and 
law  raised  by  the  application  which  he 
desires  to  controvert  At  any  time  after 
said  date,  an  order  granting  the 
application  may  be  issued  upon  request 
or  upon  the  Commission's  own  motion. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

George  A.  Fltznimiioas. 

Secretary. 

[FR  Doc.  82-12135  Tiled  S-t-SZ:  8:45  am) 
■aXMO  CODE  WIO-OI-M 


[ReiMsa  Na  18175  (SR-Ainex-«1-16)] 

Self-Regulatory  Organizations; 
American  Stock  Exdiange,  Inc.,  Order 
Approving  Proposed  Rule  Change 

October  16, 1981. 

On  August  17, 1981,  the  American 
Stock  Exchange,  Ina  ("Amex")  86 
Trinify  Place,  New  Yoric.  New  York 
10006,  filed  with  the  Commission, 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78  (s)(b)(l)  (the  "Act")  and  Rule 
19b-4  thereunder,  copies  of  a  proposed 
rule  change  which  provides  for  the 
implementation  and  operation  for 
options  of  its  Opening  Automated 
Report  Service  ("OARS"),  which  is  an 
electronic  system  to  store  and 
automatically  report  executions  of 
market  orders  received  before  the 
opening  of  trading.  The  rule  change  also 
provides  for  special  trade  comparison 
and  clearing  procedures  to  be  used  in 
conjunction  with  OARS. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
publication  of  a  Commission  Release 
(Securities  Exchange  Act  Release  No. 
34-18068,  August  28, 1982)  and  by 
publication  in  the  Federal  Register  (46 
FR  44544.  September  4, 1981).  No  written 
statements  with  respect  to  the  proposed 
rule  change  were  filed  with  the 
CommissioiL 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  national  securities 
exchanges,  and  in  particular,  the 
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requirements  of  Section  6  and  the  ndes 
and  regulationa  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  it  hereby  is,  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 

authority. 

George  A.  Fitzsimmons, 

Secretary. 

(FR  Doc.  a2-1213«  FUed  5-«-a2:  8:4S  ami 
MLUNQ  COOE  MKM>1-M 


[Release  No.  18464;  SR-Amex-«1-23;  SR- 
CBOE-«1-29:  SR-PSE-«1-24;  SR-Ptilx-81- 
22] 

SeH-Regulatory  Organizations; 
American  Stock  Exdiange,  Inc^  et  ai^ 
HIing  of  Proposed  Rule  Change  and 
Order  Approving  Proposed  Rule 
Ctiange 

February  2, 1982. 

The  American  Stock  Exchange,  Inc., 
("Amex"),  86  Trinity  Place.  New  York. 
New  York  10006,*  the  Chicago  Board 
Options  Exchange.  Incorporated 
("CBOE"),  LaSaOe  at  Jackson.  Chicago. 
Illinois  60604,*  the  Pacific  Stock 
Exchange.  Incorporated  ("PSE").  618 
South  Spring  Street  Los  Angeles, 
Cahfomia  90014.'  and  the  Philadelphia 
Stock  Exchange,  Incorporated  ("Phlx"), 
1900  Market  Street.  Philadelphia, 
Pennsylvania  19103,*  have  filed  with  the 
Commission  pursuant  to  Section  19(b](l] 
of  the  Securities  Exchange  Act  of  1934, 
15  U.S.C  78s(b)(l)  (the  "Act")  and  Rule 
19b-4,  proposed  rule  changes  to  modify 
the  options  allocation  plan  that  the 
options  exchanges  use  to  allocate 
options  on  eligible  stocks.'  Among  other 
things,  the  proposed  changes  would 
establish  the  Options  Clearing 
Corporation  as  an  arbitrator  to 
administer  certain  parts  of  the  allocation 
process. 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  national  securities 
exchsuiges,  and  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder. 


'  FUe  Na  SR-AiBex-«l-23. 
■  FHe  Na  SR-CBOE-81^29  ai  amended  Januaiy  t. 
1982. 
•FUeNo.SR-f>SE-«l-24. 

♦  File  No.  SR-{>hb(-«l-22. 

*  Notice  of  the  Amex  and  CBOE  proposed  rale 
change*  together  with  their  terms  of  lubstance  wa« 
given  by  publication  of  a  Commission  release 
(Securities  Exchange  Act  Release  No.  18382, 
January  4. 1962  aad  by  publication  in  the  Fedatal 
Ragistar,  47  FR  122a  No  oommenU  were  received. 


The  Commission  finds  good  cause  for 
approving  the^Amex  and  CBOE 
proposed  rule  chcmges  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof, 
because  the  rule  changes  relate  solely  to 
a  procedural  modification  in  the  method 
by  which  the  existing  options  exchanges 
allocate  new  options,  and  do  not  involve 
matters  of  broad  public  interest. 
Approval  of  the  proposed  rule  changes 
before  the  full  notice  period  will  also 
enable  the  options  exchanges  to 
implement  the  rule  change  and  conduct 
allocation  procedures  for  the  selection 
of  new  options  classes  as  soon  as 
possible.  Finally,  the  fact  that  no 
comments  were  received  within  the  21 
days  provided  for  written  comments 
illustrates  the  procedural  and  non- 
controversial  nature  of  the  rule  changes. 
Accordingly,  the  Commission  finds  it 
unnecessary  to  wait  the  full  statutory 
period  prior  to  approving  the  rule 
changes.  The  Commission  finds  good 
cause  for  approving  the  PSE  and  Wilx 
proposed  rule  changes,  for  which 
previous  notice  has  not  been  provided, 
in  that  their  terms  are  identical  to  those 
of  the  Amex  and  CBOE  rule  changes. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  changes  referenced  above 
be,  and  they  hereby  are,  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulatipn  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmoiis, 

Secretary. 

[FR  Doc.  11-12117  FUm)  S-i-CZ:  Mt  am] 
MUMO  coot  M10-01-II 


[ReteM*  No.  18«<9;  (SR-NASD-79-1)] 

Setf-Regutotory  Organizations; 
National  Association  of  Securities 
Dealars  rNASir);  Order  Approving 
Proposed  Rule  Change 

April  28, 1982. 

On  March  8, 1982,  the  NASD  filed 
with  the  Commission,  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934. 15  U.S.C 
78s(b)(l).  (the  "Act")  and  Rule  19b-4 
thereunder.  Amendment  No.  1  to  a 
proposed  rule  change  originaUy  filed  on 
January  22. 1979  (SR-NASD-79-1).  The 
proposed  rule  change,  as  amended 
("amended  proposal"),  would  amend 
Schedule  D,  Part  I.  section  C.3(e)  of  the 
NASD's  By-Laws  to  require  a  registered 
market  maker  to  clear  and  settle  through 
the  facilities  of  a  registered  clearing 
agency  transactions  in  all  securities  in 
which  that  market  maker  makes  quotes 
available  through  the  National 
Association  of  Securities  Dealers 


Automatic  Quotation  System 
("NASDAQ  securities  transactions") 
when  such  facilities  are  located  within 
25  miles  of  the  market  maker.  The 
amended  proposal,  however,  would 
permit  a  market  maker  to  clear  and 
settle  such  transactions  through  any 
registered  clearing  agency  using  a 
continuous  net  settlement  system;  to 
enter  into  a  correspondent  clearing 
arrangement  with  an  NASD  member 
that  clears  through  a  continuous  net 
setUement  clearing  facility;  to  settle 
such  transactions  "ex-clearing" 
provided  both  parties  to  the  transaction 
agree;  or  to  use  direct  mail  settiement. 

Notice  of  the  amended  proposal, 
together  with  the  terms  of  substance  of 
the  amended  proposal  was  given  by 
publication  of  a  Commission  Release- 
(Securities  Exchange  Act  Release  No. 
18575,  March  19, 1982)  and  by 
publication  in  the  Federal  Register  (47 
FR  12896.  March  25. 1982).  No  comments 
on  the  amended  proposal  were  received 
by  the  Commission. 

The  NASD's  original  proposed  rule 
change  (Seciuities  Exchange  Act 
Release  No.  15559,  February  9, 1979;  44 
FR  10163,  February  16. 1979)  ("original 
proposal")  provided  without  exception 
that  a  registered  market  maker  would 
have  to  dear  and  settie  NASDAQ 
securities  transactions  through  the 
facilities  of  a  registered  clearing  agency 
if  such  facilities  were  located  witldn  25 
miles  of  a  market  maker.  Unlike  the 
amended  proposal,  however,  the  original 
proposal  did  not  provide  for  alternative 
ways  to  satisfy  the  requirement 

The  Commission  received  public 
comments  concerning  the  original 
proposal  and  the  NASD  forwarded  to 
the  Commission  comments  that  it 
received,  including  comments  received 
in  response  to  a  survey  conducted  by 
the  NASD  to  assess  the  likely  impact  of 
the  original  proposal  on  market  makers. 
Comments  on  the  original  proposal 
generally  were  favorable.  Commenters 
noted,  for  example,  that  the  original 
proposal  woidd  reduce  the  delays  and 
costs  involved  in  resolving  uncompared 
trades  involving  market  makers  that  did 
not  participate  in  the  national  clearance 
and  settlement  system,  would  reduce 
the  number  of  fails  in  the  over-the- 
counter  market  during  higher  volume 
periods,  would  facilitate  the 
development  of  a  more  efficient  national 
clearance  and  settiement  system,  and 
would  strengthen  the  role  of  the  over- 
the-counter  market  in  the  national 
market  system.'  A  few  commenters 


'  Letters  from  Jerry  Williams.  Jerry  William*,  Inc. 
to  NASD  (June  «,  1976);  Edward  W.  Wedbush. 

Continoed 
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asserted,  however,  that  the  proposed 
rule  change  as  originally  filed  (!)  would 
require  market  makers  within  the  25- 
mile  radii  to  use  the  particular  clearing 
facilities  close  to  them,  rather  than  the 
facilities  of  their  choice;  and  (ii)  would 
require  market  makers  that  currently  do 
not  use  any  clearing  agency  to  change 
their  clearing  arrangements,  which  diey 
argued  would  increase  their  costs  of 
doing  business  and  thereby  reduce  their 
ability  to  compete  effectively  as  maricet 
makers.* 

As  a  general  matter,  the  Commission 
believes  that  the  amended  proposal 
either  eliminates  or  substantially 
reduces  any  potentially  adverse  effects 
of  the  original  proposal.  As  the  NASD's 
survey  results  suggests,  only  a  small 
percentage  of  NASDAQ  market  makers 
are  likely  to  be  affected  by  the  amended 
proposal, '  and  those  market  makers  will 
be  able  to  satisfy  the  requirements  of 
the  rule  in  a  number  of  alternative  ways. 
For  example,  the  amended  proposal 
would  permit  market  makers  to 
participate  in  any  registered  clearing 
agency,  to  establish  correspondent 
clearing  arrangements  with  an  NASD 
member  that  clears  trades  through  a 
continuous  net  settlement  clearing 
facility,  to  clear  and  settle  transactions 
"ex-clearing"  whenever  both  sides  to 
the  trades  agree,  or  to  use  direct  clearing 
services. 

The  Commission  does  recognize  that 
the  amended  proposal  will  require  some 
market  makers  to  enter  into  new 
arrangements  for  clearing  and  settling 
NASDAQ  securities  transactions  and 
that  such  a  requirement  arguably  may 
increase  those  market  makers'  costs  for 


Wedbush.  Noble,  Cooke.  Inc.  to  NASD  Qune  5, 
1978):  Jack  Rubens,  Monroe  Securities.  Inc.  to  NASD 
(May  31, 1978);  Herbert  I.  Levitt.  Spear,  Leeds  ft 
KeUogg  to  NASD  (December  5, 1980);  Herbert  L 
Levitt  Spear,  Leeds  ft  Kellogg  to  the  Commission 
(May  11, 1981);  Herbert  I.  Levitt  Spear.  Leeds  ft 
Kellogg  to  the  Commission  (October  9, 1961):  S.  Muir 
Atherton,  Paciflc  Clearing  Corporation  and  Pacific 
Securities  Depository  Trust  Company  to  the 
Commission  (May  15, 1980);  and  Edward  L  O'Brien. 
Securities  Industry  Association  to  the  Commission 
(September  30, 1981). 

'Letter*  from  Gene  S.  Olson.  Securities  Qearing 
of  Colorado,  Inc.  to  NASD  (June  19. 1978);  Joseph  F. 
Dugos,  Omega  Securities.  Inc.  to  NASD  Qune  14, 
1978);  Kenneth  W.  Cole,  First  Colorado  Investments 
ft  Securities,  Inc.  to  NASD  Qune  16. 1978);  Randall 
Vanek,  Harper,  McLean  ft  Co.  to  NASD  Qune  7. 
1978);  and  |ohn  (.  Carroll.  John  (.  Carroll  ft  Co,  to 
NASD  (May  30, 1976).  The  NASD  also  received 
some  unfavorable  comments  on  the  original 
proposal  in  response  to  its  survey  of  NASDAQ 
market  makers. 

'NASD,  (Results  of]  Questionnaire  on  Market 
Makers'  Use  of  Clearing  Facilities,  attached  to  letter 
from  Frank  |.  Formica  of  the  NASD  to  the 
Commission  (October  7, 1960)  (File  No.  SR-NASD- 
79-1).  The  survey  indicated  that  12  of  the  22S  flnni 
responding  to  the  NASD  survey  would  have  to 
establish  new  clearing  arrangements  to  comply  with 
the  terms  of  the  original  proposal 


clearing  and  setting  transactions.*  If  so. 
the  Commission  appreciates  that  the 
amended  proposal  may  provide  a 
disincentive  to  NASDAQ  market  making 
by  those  firms.  Nonetheless,  the 
Commission  believes  that  any 
theoretical  burden  that  may  be  imposed 
on  competition  by  the  amended 
proposal  is  necessary  and  appropriate  to 
further  other  purposes  of  the  Act, 
including  purposes  articulated  in 
Sections  15A  and  17 A  of  the  Act* 
Currently,  absent  the  proposed  rule 
change,  market  makers  that  are  not 
members  of  clearing  agencies  force 
Contra  parties  that  trade  with  them  to 
process  trades  "ex-clearing",  even  if  the 
contra  parties  participate  in  the  national 
clearance  and  settlement  system 
through  a  registered  clearing  agency. 
That  result  in  effect  means  that  contra 
parties  must  use  inconvenient  time- 
consiuning  and  often  costly  manual 
processing  methods  for  some  over-the- 
counter  trades,  notwithstanding  their 
preference  to  process  such  trades 
through  registered  clearing  facilities. 
Moreover,  as  a  general  matter,  that 
forced  reliance  on  antiquated  clearance 
and  settlement  mechanisms  during  high 
voltmie  periods  delays  trade  completion, 
increases  the  industry's  cost  of 
executing  and  processing  trades,  and 
reduces  the  percentage  of  trades  that 
are  settled  on  time.*  Such  results 
frustrate  development  of  the  prompt 
accurate,  and  efficient  national  system 
for  the  clearance  and  settlement  of 
securities  transactions  called  for  by 
Congress  in  Sections  17A  and  ISA  of  the 
Act' 


*  As  a  factual  matter,  however,  the  Commissioo 

questions  whether  use  of  clearing  agencies  would 
increase  the  aggregate  clearing  costs  for  any 
particular  NASDAQ  market  maker.  The 
Commission  beUeves  that  in  general  the 
efficiencies  inherent  in  clearing  agency  usage 
provide  significant  clearing  economies  to  broker- 
dealers.  Indeed,  the  Commission  expects  that 
market  makers  affected  by  the  amended  proposal 
may  well  find  their  aggregate  clearance  and 
settlement  costs  reduced  through  direct  or  indirect 
participation  in  the  national  clearance  and 
settlement  system. 

*  When  enacting  the  Securities  Acts  Amendments 
of  1975,  Congress  intended  the  Commission  to 
evaluate  proposed  rules  by  balancing  any  perceived 
anticompetitive  effects  of  the  rule  against  other 
regulatory  objectives  of  the  Act  that  the  rule  would 
further.  RR.  Rep.  No.  94-229.  »4th  Cong..  1st  Ses*. 
100  (1975). 

'See  e.g.,  letters  from  Herbert  J.  Levitt  Spear. 
Leeds  ft  Kellogg  to  NASD  (Decemberr  5, 1960)  and 
Edward  W.  Wedbush.  Wedbush.  Noble,  Cooke.  Inc. 
to  NASD  Qune  S.  1976). 

*  Section  17A  of  the  Act  recognizes  the  need  to 
extend  the  use  of  aufomation  and  reduce  inefficient 
procedures  in  securities  processing.  Section  ISA  of 
the  Act  provides  that  the  rules  of  a  registered 
securities  association  must  be  designed  to  foster 
cooperation  and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling,  and  facilitating 
securities  transactions. 


Hnally.  the  Commission  notes  that  the 
requirements  of  the  amended  proposal 
would  not  apply  to  all  NASD  members, 
but  only  to  maiket  makers  in  NASDAQ 
securities.  Because  NASDAQ  market 
makers  play  a  central  role  in  defining 
the  relative  efficiency  of  the  nation's 
over-the-coimter  securities  markets,  the 
Commission  believes  the  focus  of  the 
amended  proposal  is  particularly 
appropriate,  in  our  view,  market  makers 
should  not  be  able  to  compel  parties 
that  deal  with  them  to  clear  and  settle 
trades  inefficiently.  Indeed,  absent  the 
proposed  rule  change,  market 
participants  may  decline  to  trade  with 
an  "ex-clearing"  market  maker  dut 
displays  the  best  bid  or  offer  in  a 
NASDAQ  security,  simply  because 
those  participants  do  not  wish  to  incure 
the  added  incremental  costs  of 
processing  such  trades  "ineffidently." 
Such  a  result  of  course,  frustrates  the 
statutory  goals  of  ensuring  best 
execution  of  public  orders  and 
enhancing  competition  among  brokers 
and  dealers.* 

Accordingly,  the  Commission  believes 
that  the  proposed  rule  change  would 
foster  the  use  of  efficient  clearing 
arrangements  and  thereby  facilitate  the 
establishment  of  a  prompt  accurate  and 
efficient  national  system  for  the 
clearance  and  settlement  of  securities 
transactions.  The  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  registered  securities 
associations,  and  in  particular,  the 
requirements  of  Sections  llA.  ISA,  and 
17A  of  the  Act 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  that  the 
proposed  rule  change  be,  and  it  hereby 
is.  approved. 

For  the  Commission,  by  die  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Gflotgs  A.  Fitxainunons, 

Secretary. 

(FR  Doc  82-12140  FQed  »-4-8I:  MS  am] 
BUMQ  CODE  WIO-OI-M 
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Self-Regulatory  Organizations  Filing 
and  Immediate  Effectiveness  of 
Proposed  Rule  Ctiange  by  the  National 
Securities  Clearing  Corporation 

April  28, 1982. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 


•  See  Sections  llA(aHlNC)  and  lSA(bKe)  of  Hm 

Act 
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"Act).  15  U.S.C  788(b)(1).  notice  is 
hereby  given  that  on  March  29, 1982,  the 
National  Securities  Clearing 
Corporation  ("NSCC)  filed  with  the 
Securities  Exchange  Commission  the 
proposed  rule  change  as  described 
herein.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
rule  change  from  interested  persons. 
The  proposed  rule  change  allows 
NSCC  to  expand  the  number  of 
compared  trades  in  Balance  Order 
Securities  to  be  included  in  NSCC's 
Balance  Order  System.  Under  the  rule 
change,  trades  in  Balance  Order 
Securities  that  are  compared  during  the 
first  three  days  after  trade  date  will  be 
netted,  allotted  and  included  in  Balance 
Orders  generated  by  NSCC  and 
distributed  to  NSCC  members  on  the 
forth  day  after  trade  date.  A  Compared 
Summary  for  Balance  Order  securities 
will  available  to  NSCC  members  on  the 
fourth  day  after  trade  date,  detailing  the 
compared  trades  and  Balance  Order 
securities  due  for  settlement  on  the  next 
day.  Previously,  NSCC's  procedures 
only  allowed  trades  compared  on  the 
first  two  days  after  trade  date  to  be 
'  netted  and  allotted  in  NSCC's  Balance 
Order  System.  Under  the  rule  change, 
trades  in  Balance  Order  Securities  that 
are  not  compared  by  the  third  day  after 
trade  date  will  be  designated  as  "special 
trades"  and,  as  such,  will  be  settled  on  a 
broker-to-broker  basis. 

The  proposed  rule  change  also  allows 
NSCC  to  include  in  this  netting  and 
allotting  procedure  compared  trades  in 
Balance  Order  When-Issued  Securities 
and  off-lot  trades  in  Balance  Order 
Securities.  Previously,  NSCC's 
procedures  excluded  from  the  netting 
and  allotting  operation  of  the  Balance 
Order  System  compared  odd-lot  trades 
executed  over-the-counter  and  on 
national  securities  exchanges  other  than 
the  New  York  and  American  Stock 
Exchanges.  Under  the  rule  change,  odd- 
lot  trades,  other  than  those  executed  on 
the  New  York  and  American  Stock 
Exchanges,  will  be  aggregated  into 
round  lots  to  the  extent  that  the  odd-lots 
involve  the  same  contra  broker.  Odd- 
lots  that  cannot  be  aggregated  and  those 
shares  remaining  after  aggregation  will 
be  separately  netted  and  allotted,  to  the 
extend  possible. 

Finally,  the  rule  change  makes  several 
procedural  amendments  to  NSCC's 
procedures.  A  new  formula  for  "Uniform 
Settlement  Price"  is  included  and  the 
"Clearance  Cash  Adjustment."  which 
adjusts  the  Uniform  Settlement  Price  to 
the  price  at  which  the  trades  were 
executed,  now  will  appear  on  the 


Compared  Summary  for  Balance  Order 
Securities.  Also,  the  rule  change  adds 
NSCC  RULE  44(2),  which  requires  that 
physical  deUveries  pursuant  to  Balance 
Orders  be  made  at  the  receiver's 
"specified  location,"  that  new  term 
being  defined  in  NSCC  Rule  1  as  "the 
location  where  a  Member  or  Non- 
Member  Bank  receives  envelope 
dehveries." 

The  purpose  of  the  rule  change, 
according  to  NSCC  is  to  begin 
implementation  of  the  Fiiysical  Inter- 
Posed  Net  Settlement  System  ("PINS"). 
This  rule  change  is  the  first  in  a  series 
that  eventually  will  enable  NSCC  to  be 
the  contra  side  of  each  Balance  Order 
and  will  therefore  allow  NSCC  to 
control  open  Balance  Orders  beyond 
settlement  date.  NSCC,  thus,  will  be 
able  to  provide  guarantees  and  dividend 
protection  for  Balance  Order  Securities 
similar  to  the  guarantees  and  dividend 
protection  for  securities  eligible  for 
inclusion  in  NSCC's  Continous  Net 
Settlement  System. 

MSCC  believes  that  the  rule  change  is 
consistent  with  the  Securities  Exchange 
Act  of  1934,  in  that  it  will  provide  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  foregoing  change  has  become 
effective,  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of 
Securities  Exchange  Act  Rule  19t>-4.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change,  if  it  appears  to  £e 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  submission 
within  21  days  after  the  date  of 
publication  in  the  Federal  Register. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securites  and  Exchange  Commission, 
500  North  Capitol  Street,  Washington, 
D.C.  20549.  Reference  should  be  made  to 
FUe  No.  SR-NSCC-82-^. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 


U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Pulbic  Reference  Room, 
1100  L  Street,  N.W.,  Washington,  D.C 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspeciton  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Gaoige  A.  Fitzsimmons, 

Secretary. 

|FR  Doc  82-12130  RUed  5-t-82;  8:45  am) 
BILLma  CODE  M1041-M 


Fonns  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officei^-George  G. 
Kundahl— 202-272-2700. 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Consimier  Affairs 
and  Information  Services  Washington. 
D.C  20549. 

Revision 

Notice  pursuant  to  Rule  17f-2(e)  (17 
CFR  240.17f-2(e))  Sec.  File  No.  270-37. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission  has 
submitted  for  clearance  the  proposed 
revision  of  Rule  17f-2(e),  (17  CFR 
240.17f-2(e))  which  requires  every 
member  of  a  national  securities 
exchange,  broker,  dealer,  registered 
transfer  agent  and  registered  clearing 
agency  to  make  and  keep  current  a 
statement  entitled  "Notice  Pursuant  to 
Rule  17f-2"  (the  "Notice"). 

The  potential  respondents  are 
members  of  a  national  securities 
exchange,  brokers,  dealers,  registered 
transfer  agents  and  registered  clearing 
agencies.  The  effects  of  the  rule  change 
on  these  respondents  include  clarifying 
the  content  requirement  for  Notices, 
eliminating  the  Notice  "filing" 
requirement  and  exempting  certain  low 
volume  registered  transfer  agents  from 
the  Notice  requirement. 

Submit  comments  to  0MB  Desk 
Officer  Robert  Veeder  202-395-4814. 
George  A.  FitzsimmonB, 
Secretary. 
April  30, 1982. 

|FR  Doc  82-12287  PUad  5-4-82:  8:45  am] 
8IU.INQ  CODE  SOIO-OI-M 
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SMALL  BUSINESS  ADMINISTRATION 

Small  Business  Investment  Company; 
Maximum  Annual  Cost  of  Money  to 
Small  Business  Concerns 

13  CFR  107.301(c)  sets  forth  the  SBA 
Regulation  governing  the  maximum 
annual  cost  of  money  to  small  business 
concerns  for  Financing  by  small 
business  investment  companies. 

Section  107.301(c)(2)  requires  that  SBA 
publish  from  time  to  time  in  the  Federal 
Register  the  current  Federal  Financing 
Bank  (FFB)  rate  for  use  in  computing  the 
maximum  annual  cost  of  money 
pursuant  to  Section  107.301(c)(1).  It  is 
anticipated  that  a  rate  notice  will  be 
published  each  month. 

13  CFR  107.301(c)  does  not  supersede 
or  preempt  any  applicable  law  that 
imposes  an  interest  ceiling  lower  than 
the  ceiling  imposed  by  that  regulation. 
Attention  is  directed  to  new  subsection 
308(1)  of  the  Small  Business  Investment 
Act,  added  by  section  524  of  Pub.  L  96- 
221,  March  31, 1980  (94  Stat.  161),  to  that 
law's  Federal  override  of  State  usury 
ceilings,  and  to  its  forfeiture  and  penalty 
provisions. 

Effective  May  1, 1982,  and  until  further 
notice,  the  FFB  rate  to  be  used  for 
purposes  of  computing  the  maximum 
cost  of  money  pursuant  to  13  CFR 
107.301(c)  is  13.895%  per  annum. 

Dated:  April  29, 1982. 

Edwin  T.  HoUoway, 

Associate  Administrator  for  Finance  and 
Investment 

(FR  Doc  K-mn  Filed  5-4-B2:  ^45  am) 
BILUNQ  COOC  MnS-OI-M 


DEPARTMENT  OF  STATE 
[Pul>lic  Notice  CM-8/517] 

Advisory  Committee  on  international 
Investment,  Technology,  and 
Development;  Meeting 

The  Department  of  State  will  hold  a 
joint  meeting  on  June  2, 1982,  of  the 
Working  Groups  on  Multilateral 
Investment  Standards  for  MNEs  and 
U.N.  Activities  and  Transfer  of 
Technology  of  the  Advisory  Committee 
on  International  Investment, 
Technology,  and  Development.  The  two 
Working  Groups  will  meet  from  3K)0 
p.m.  to  5:00  p.m.  The  meeting  will  be 
held  in  room  1105  of  the  State 
Department,  2201  C  Street,  ^fW., 
Washington,  D.C.20520.  The  meeting 
will  be  open  to  the  public. 

The  principal  purpose  of  the  meeting 
will  be  to  review  the  U.S.  position  on  the 
U.N.  Code  of  Conduct  Relating  to 
Transnational  Corporations  in 


preparation  for  the  eighth  meeting  of  the 
U.N.  Commission  on  TNCs  to  be  held  in 
Manila  in  August.  The  meeting  will  also 
discuss  the  Interim  Conmiittee  meetings 
on  the  Transfer  of  Technology  Code, 
specifically  chapter  4  on  Restrictive 
Business  Practices  and  Chapter  9  on 
Applicable  Law,  and  discuss  proposed 
changes  in  the  status  of  UNIDO  and  the 
implications  for  U.S.  multinationals. 

Requests  for  further  information  on 
the  meeting  should  be  directed  to  Philip 
T.  Lincoln,  Jr.,  Department  of  State, 
Office  of  Investment  Affairs,  Bureau  of 
Economic  and  Business  Affairs, 
Washington,  D.C.  20520.  He  may  be 
reached  by  telephone  on  (area  code  202) 
632-2728. 

Members  of  the  public  wishing  to 
attend  the  meeting  must  contact  Mr. 
Lincoln's  office  in  order  to  arrange 
entrance  to  the  State  Department 
building. 

As  time  permits,  members  of  the 
public  attending  the  meeting  may  make 
comments. 

Dated:  April  21, 1982. 
Philip  T.  Lincoln,  Jr., 

Executive  Secretary. 

[FR  Doc  82-12277  Filed  5-4-82: 8:15  u^ 
BILUNQ  CODE  4710-07-M 

[PuMIc  Notice  CM-8/516] 

Joint  Worlcing  Party  of  tt>e  Natiomri 
Organizations  of  the  international 
Radio  Consultative  Committee  and  the 
International  Telegraph  and  Teiept>one 
Consultative  Committee;  Meeting 

The  Department  of  State  announces 
that  the  Joint  Working  Party  of  the  U.S. 
Organizations  for  the  International 
Radio  Consultative  Committee  (CCIR) 
and  the  International  Telegraph  and 
Telephone  Consultative  Committee 
(CCITT),  in  preparation  for  the 
Plenipotentiary  Conference  of  the 
International  Telecommunication  Union. 
September  28-November  5, 1982, 
Nairobi,  Kenya,  will  meet  on  May  19, 
1982  at  9:30  a.m.  in  Room  1408, 
Department  of  State,  2201  C  Street  NW., 
Washington,  D.C. 

The  main  purposes  of  the  meeting  will 
be: 

1.  To  assist  the  Government  in 
analyzing  proposals  submitted  to  the 
Plenipotentiary  Conference  by  foreign 
administrations; 

2.  To  assist  the  Government  in 
rationalizing  the  ITU's  technical 
cooperation  role  and  the  nature  and 
objectives  of  our  interests  in  this  area  of 
the  Union's  activities; 

3.  To  backstop,  generally,  the  further 
development  of  U.S.  positions  for  the 


Plenipotentiary  Conference; 

4.  Any  other  business. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussions  subject  to  instructions  of  the 
Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
building  is  controlled;  all  persons 
wishing  to  attend  the  meeting  must 
inform  their  names  to  Mr.  Arthur  L 
Freeman,  Department  of  State: 
telephone  202-632-3405.  Attendees  must 
use  the  C  Street  entance  to  the  building. 
Aitluir  L.  Freeman, 

Director,  Office  of  Internationa! 
Communications  Policy. 
April  15, 1982. 

(FK  Doc  82-12278  Piled  5-4-82:  8:45  am) 
MJJNO  CODE  47W-07-M 


(PuliNc  Notice  CM-4/S191 

Study  Group  B  of  ttw  US.  Organization 
for  ttte  International  Telegraph  and 
Telephone  Consultathre  Committee 
(CCITT);  Meeting 

The  Department  of  State  aimounces 
that  Study  Group  B  of  the  U.S. 
Organization  for  the  International 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on  May 
19, 1982  at  2KX)  p.ni.  in  Room  2722B  of 
the  Department  of  State,  2201  C  Street. 
NW.,  Washington.  D.C  This  Study 
Group  deals  with  international  telegraph 
operations. 

The  purpose  of  this  meeting  is  to 
review  four  proposed  U.S.  contributions 
to  CCITT  Study  Group  Vni  in  the  area 
of  recommendations  for  Group  3  and 
Group  4  facsimile  equipment  "iTie 
proposed  contributions  were  developed 
by  Committee  TR.  29  of  the  Electronic 
Industry  Association. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion  subject  to  the  instructions  of 
the  Chairman.  Admittance  of  public 
members  will  be  limited  to  the  seating 
available.  In  that  regard,  entrance  to  the 
Department  of  State  building  is 
controlled  and  entry  will  be  fadhtated  if 
arrangements  are  made  in  advance  of 
the  meeting.  It  is  suggested  that  prior  to 
May  19,  members  of  the  general  public 
who  plan  to  attend  the  meeting  so 
advise  Mr.  Richard  H.  Howarth,  Office 
of  International  Communications  Policy. 
Department  of  State,  Washington,  D.C 
20520,  telephone  (202)  632-1007.  All  non- 
Government  attendees  must  use  the  C 
Street  entrance  to  the  building. 
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Dated:  April  20, 1982. 
Richwd  H.  Howaith. 

U.S.CCm  National  Committee. 

[FR  Doc  82-12279  Piled  5-4-82: 8:45  am) 
BILLMQ  COW  4710-«7-M 

[Public  Notice  CM-8/518] 

Shipping  Coordinating  Conmiittee, 
SutKommittee  on  Safety  of  Life  at  Sea; 
IMeeting 

The  Shipping  Coordinating  Committee 
(SHC)  will  conduct  an  open  meeting  on 
June  9. 1982,  at  9:30  a.m..  in  Room  3201 
of  the  U.S.  Coast  Guard  Headquarters 
Building,  2100  Second  Street.  SW.. 
Washington,  D.C. 

The  purpose  of  this  meeting  is  to 
finalize  preparations  for  the  48th 
Session  of  the  Council  of  the 
Intergovernmental  Maritime 
Consultative  Organization  (IMCO). 
which  is  scheduled  for  June  14-18  in 
London.  In  particular,  the  SHC  will 
discuss  development  of  U.S.  positions 
dealing  with,  inter  aha.  the  following 
topics: 

— Reports  of  the  various  committees 
— Implementation  of  conventions  and 

other  multilateral  instruments 
— Personnel  matters 
— Financial  matters 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 

Interested  persons  may  seek 
information  by  writing  Mr.  G.  P.  Yoest, 
U.S.  Coast  Guard  Headquarters  (G-CPI). 
2100  2nd  Street.  SW..  Washington,  D.C. 
20593.  Telephone  (202)  426-2280. 

Dated:  April  21. 1982. 
John  Todd  Stewart, 
Chairman,  Shipping  Coordinating  Committee, 

|FR  Doc  82-12280  FUed  5-4-82:  8:45  am) 
BILUNO  COOE  4710-«7-M 


SUSQUEHANNA  RIVER  BASIN 
COMMISSION 

Special  Studies  on  Project  for  Storage 
and  Release  of  Waters  at  Cowanesque 
Reservoir;  Public  Hearing 

The  Susquehanna  River  Basin 
Commission  will  hold  a  public  hearing 
on  Thursday.  June  10. 1982  at  the 
Holiday  Inn— Downtown.  1  Holiday 
Plaza,  Ebnira,  N.Y.  beginning  at  10:30 
a.m.  This  hearing  will  deal  with  the 
scope  and  methodology  of  certain 
special  studies  to  be  conducted  by  the 
Commission  in  connection  with  a 
possible  project  for  storage  and  release 
of  water  at  the  Cowanesque  Lake 
Project.  As  required  under  Article  4  of 
the  Susquehanna  River  Basin  Compact, 
the  studies  will:  (1)  Review  pertinent 


rights,  plans  and  programs  of  the 
signatory  parties,  their  political 
subdivisions  and  private  users;  (2} 
evaluate  storage  project  impacts,  if  any, 
on  rights,  plans,  programs,  the 
environment,  and  existing  water  users; 
and  (3]  develop  an  operational  and 
management  plan  for  the  storage 
4)roject.  The  Commission  will  consider 
other  reasonable  subjects  for  study  as 
may  be  suggested  at  this  hearing. 

The  Cowanesque  Lake  Project  is  a 
Corps  of  Engineers  flood  control- 
recreational  reservoir  located  on  the 
Cowanesque  River  about  2.2  miles 
upstream  of  its  confluence  with  the 
Tioga  River  near  Lawrenceville  in 
northcentral  Tioga  County, 
Pennsylvania.  The  Tioga  River  flows 
into  New  York  State  where  it  joins  the 
Cohocton  River  at  Painted  Post,  New 
York  to  form  the  Chemung  River.  The 
Chemung  then  flows  through  the 
Coming-Elmira,  New  York  areas  before 
entering  Pennsylvania  in  the  vicinity  of 
Athens-Sayre. 

Growing  residential,  commercial, 
industrial,  agricultural  and  other  water 
uses  in  the  Susquehanna  River  Basin 
prompted  the  Commission  to 
recommend  to  the  Corps  of  Engineers  an 
analysis  of  the  full  water  supply 
potential  of  the  Cowanesque  Lake 
Project  for  all  likely  downstream  users. 
With  the  Commission's 
recommendation,  and  with  the  receipt  of 
letters  from  potential  downstream  users 
expressing  an  interest  in  purchasmg 
water  supply  storage,  the  Corps 
imdertook  a  Reformulation  Study  of  the 
Project  in  June  1979.  Following 
completion  of  the  Study,  the  Corps 
recommended  that  the  Project  be 
modified  to  include  water  supply 
storage  at  elevation  1,080  feet.  Water 
supply  storage  at  Cowanesque  would  be 
added  under  the  authority  of  the  Water 
Supply  Act  of  1958, 43  U.S.C.  390b. 
A  joint  Corps-Commission  public 
hearing  was  held  on  the  so-called  "1080 
Plan"  in  November  1981  at  Tioga 
Junction,  Pennsylvania.  In  January  1982, 
the  Commission  adopted  the  1080  Plan 
into  the  Early  Action  Section  of  its 
Comprehensive  Plan  for  funding  and 
completion  as  soon  as  possible.  This 
action  was  conditioned  upon  the 
favorable  outcome  of  special  studies  to 
be  carried  out  on  the  impacts  of  the 
storage  project.  If  the  studies  prove 
favorable,  and  participating 
downstream  users  fulfill  certain 
obligations  to  the  Commission,  the 
Commission  may,  at  some  future  time, 
enter  into  an  agreement  with  the  Federal 
government  for  the  storage  and  release 
of  waters  for  downstream  users. 

At  the  hearing,  the  public  will  have  an 
opportunity  to  express  direcUy  to  the 


Commission  their  ideas  and  opinions 
regarding  the  scope  and  methodology  of 
the  proposed  special  studies.  The 
hearing  itself  will  be  informal  in  nature. 
Interested  parties  are  invitee^  to 
participate  in  the  hearing  by  making  oral 
or  written  statement  presenting  their 
data,  views  and  comments  on  the 
proposed  special  studies.  Those  wishing 
to  personally  appear  to  present  their 
views  are  urged  to  notify  the 
Commission  in  advance  that  they  desire 
to  do  so.  However,  any  person  who 
wishes  to  be  heard  will  be  given  an 
opportunity  to  be  heard,  whether  or  not 
they  have  given  such  notice.  After  the 
hearing,  the  Commission  will  consider 
all  relevant  material  and  decide  on  the 
scope  and  methodology  to  be  employed 
in  the  proposed  special  studies. 

For  additional  information  on  this 
hearing,  contact  the  Secretary, 
Susquehanna  River  Basin  Commission, 
1721  N.  Front  St.,  Harrisburg,  Pa.  17102- 
2391,  (717)  238-0423. 

Dated:  April  27, 1982. 
Robert  J.  Bielo. 

Executive  Director. 

(FR  Doc  81-12281  FUed  5-4-82:  8:45  am] 
anXMO  CODE  7040-01-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

Hazardous  Substance  Liability 
Insurance:  Feasibility  of  Private 
Insurance  for  Post-Closure  Financial 
Responsibility 

agency:  Office  of  die  Secretary,  Office 
of  Financial  Institutions  and  Capital 
Markets  Policy,  Treasury. 

action:  Request  for  public  comments 
and  opportunity  for  public  hearing. 

summary:  The  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980  requires  the 
President  to  make  a  determination,  after 
a  public  hearing,  on  the  feasibihty  of 
estabUshing  or  qualifying  an  optional 
system  of  private  Insurance  for  post- 
closure  financial  responsibility  for 
hazardous  waste  disposal  facilities.  A 
public  hearing  on  this  issue  will  be  held 
on  June  2, 1982  in  Room  4121  of  the  Main 
Treasury  Building,  15th  and 
Pennsylvania  Avenue  NW.,  Washington. 
D.C,  if  interested  persons  desire  to 
make  an  oral  presentation  at  that  time.  - 
The  Department  will  also  consider  any 
written  data  that  interested  persons  may 
wish  to  submit  in  lieu  of  making  a 
presentation  at  a  hearing. 
dates:  All  conmiunications  regarding  a 
request  to  appear  at  a  hearing  must  be 
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in  writing  and  be  received  by  May  24, 
1982.  All  written  material  that  persons 
may  wish  to  be  considered  in  this  matter 
must  be  received  by  June  9, 1982, 
whether  or  not  persons  submitting  such 
material  desire  to  participate  in  a 
hearing. 

ADDRESS:  All  comments  should  be  sent 
to  Gordon  Eastbum,  Acting  Deputy 
Assistant  Secretary,  Office  of  Financial 
Institutions  and  Capital  Markets  PoUcy, 
Room  3Q25,  Department  of  the  Treasury, 
Washington,  D.C.  20220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  G.  Bender,  Senior  Economist 
Office  of  Financial  Institutions  and 
Capital  Markets  Policy,  Room  2206, 
Department  of  the  Treasury.  Telephone 
(202)  566-2505. 

SUPPLEMENTARY  INFORMATHMi:  Undbr 
Section  107(k)(4)(A)  of  die 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (Pub.  L  96-510),  die 
Secretary  of  the  Treasury  was  required 
to  study  the  "feasibiUty  of  establishing 
or  qualifying  an  optional  system  of 
private  insurance  for  post-closure 
fmancial  responsibility  for  hazardous 
waste  disposal  facilities."  A  notice 
requesting  pubUc  comment  on  relevant 
issues  was  published  on  July  9, 1981, 46 
FR  35604.  lie  study  has  since  been 
completed  and  transmitted  to  Congress 
(see,  Hazardous  Substance  Liability 
Insurance,  Department  of  the  Treasury, 
March  1982). 

Section  107(k)(4)(B)  of  die  Act  also 
requires  that  the  resident  of  the  United 
States  make  a  determination  on  this 
question  after  a  public  hearing.  The 
Department  intends  to  hold  a  public 
hearing  on  June  2, 1982,  in  Room  4121  of 
the  Treasury  Department,  15th  and 
Pennsylvania  Avenue  NW.,  Washington, 
D.C,  only  if  interested  parties  desire  to 
make  an  oral  presentation  at  that  time. 
Otherwise,  interested  parties  are  invited 
to  submit  written  data,  views  and 
arguments  on  this  question,  which  will 
be  considered  in  lieu  of  information 
presented  at  a  hearing.  In  addition, 
written  comments  on  this  question  are 
requested  whether  or  not  a  public 
hearing  is  held. 

The  issues  to  be  addressed  by  written 
comments  and/or  in  oral  presentations 
at  a  hearing  are  as  follows: 


A.  Feasibility  of  private  post-closure 
insurance  coverage  under  current 
market  conditions; 

B.  Feasibility  of  private  post-closure 
coverage  under  future  market 
conditions: 

C.  Incentives  and  disincentives  for 
private  insurance  coverage; 

D.  Comparability  of  private  insurance 
to  the  Federal  Post-Closure  Trust  Fimd; 

E.  Costs;  factors  affecting  premiums; 

F.  Minimum  standards: 

1.  Policy  endorsement 

2.  Cancellation  restrictions 

3.  Duration  and  coverage  amoimts 

4.  Exclusions 

5.  Odier 

Parties  desiring  to  make  oral 
presentations  at  a  hearing  should  submit 
the  following  information  to  be  received 
by  May  24, 1982,  in  letter  form. 

1.  Name  and  address  of  party  or 
organization  to  be  represented; 

2.  Name(s]  of  individual(s)  to  make 
the  oral  presentation; 

3.  A  summary  of  the  information  to  be 
presented; 

4.  A  description  of  any  of  the 
information  that  has  been  previously 
submitted  by  the  party; 

5.  Telephone  number  where  the  party 
can  be  reached; 

6.  A  statement  of  whether  there  will 
also  be  written  submissions. 

Parties  desiring  to  make  written 
submissions,  whether  or  not  they  wish 
to  participate  in  a  hearing,  should  see 
that  their  materials  are  received  by  Jime 
9,1982. 

Dated:  April  30, 1982. 
GonloD  Eastbum, 
Acting  Deputy  Assistant  Secretary. 

[FK  Doc  S2-121S0  FiliKl  5-^-82:  8:45  am] 
BILUNG  CODE  2S10-2S-M 


Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

During  the  period  April  26  through 
April  29, 1982,  the  Department  of 
Treasury  submitted  the  following  public 
information  collection  requirements  to 
OMB,  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Pub.  L  96-511.  Copies  of  these 
submissions  may  be  obtained  from  the 
Treasury  Department  Clearance  Officer, 


by  calling  (202)  634-2179.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  Treasury 
Reports  Management  Officer. 
Information  Resources  Management 
Division.  Room  309, 1625 1  St.  N.W., 
Washington.  D.C.  20220;  and  to  the  OMB 
reviewer  Usted  at  the  end  of  each  entry. 

Date  Submitted:  April  28, 1982. 

Submitting  Bureau:  Internal  Revenue 
Service. 

OMB  Number  N/A  (new  submission). 

Form  Number  DIR-DET 1-201. 

Type  of  Submission:  New.         , 

Title:  Consent  or  Request  for 
Disclosure. 

Purpose:  Provides  for  taxpayer  to 
designate  another  person  to  receive 
confidential  tax  information  concerning 
himself/herself. 

OMB  Reviewer  Karen  P.  Sagett,  (202) 
634-6880.  Office  of  Management  and 
Budget,  Room  3201,  New  Executive 
Office  Building,  Washington.  D.C  20503. 
Joy  Tucker,' 
Departmental  Reports,  Management  Officer. 

(FK  Doc  82-12175  Filed  S-t-82: 8:4S  un) 

BiujNQ  cooE  uw-as-m 


VETERANS  ADMINISTRATION 

Station  Committee  on  Educational 
Allowances;  Meeting 

Notice  is  hereby  given  pursuant  to 
Section  V,  Review  Procedure  and 
Hearing  Rules,  Station  Committee  on 
Educational  Allowances  that  on  May  20, 
1982.  at  10:30  a.m.,  the  Muskogee  Station 
Committee  on  Educational  Allowances 
shall  at  Room  2A20. 125  Soudi  Main 
Street.  Muskogee,  Oklahoma,  conduct  a 
hearing  to  determine  whether  Veterans 
Administration  beneBts  to  all  eligible 
persons  enrolled  in  Southwest 
Automotive  and  Machinist  School,  1520 
South  Central,  Oklahoma  City, 
Oklahoma,  should  be  discontinued,  as 
provided  in  38  CFR  21.4134,  because  of 
requirement  of  law  is  not  being  met  or  a 
provision  of  the  law  has  been  violated. 
All  interested  persons  shall  be  permitted 
to  attend,  appear  before,  or  file 
statements  with  the  committee  at  that 
time  and  place. 

Dated:  April  27, 1982. 
Ray  E.  Smith, 

Director,  VA  Regional  Office. 

[FR  Doc  82-12282  Tiled  S-4-82: 8^15  un) 
BIUJNG  COOC  ■320-Ot-M 
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1 

CIVIL  AERONAUTICS  BOARD 

TIME  AND  date:  10  a.m..  May  7, 1982, 

PLACE:  Room  1027. 1825  Comiecticut 

Avenue,  NW.,  Washington,  D.C.  20428. 

SUBJECT 

1.  Ratification  of  Items  adopted  by 
Notation. 

2.  Regulatory  Flexibility  Act,  definition  of 
"small  business".  (Memo  1255.  OGC). 

3.  Report  to  Congress  on  Airline  Mergers. 
(Memo  1260,  OGC) 

4.  Antitrust  Policy  for  the  Airline  Industry. 
(OGC) 

5.  Docket  39975,  Trenton  Hub  Express 
Airline,  Inc.,  Order  Dismissing  Petition  for 
Reconsideration.  (OGC) 

6.  Docket  40603,  Application  of  Air 
Niagara,  Ina  under  Subpart  Q  of  the  Board's 
Regulations  for  a  determination  of  fitness  and 
a  certificate  of  public  convenience  and 
necessity  to  provide  scheduled  air 
transportation.  (BDA) 

7.  Docket  32542,  32543,  33362,  30699,  30790, 
34579,  36004,  36962,  34485,  Applications  of 
Aeroawerica,  Inc.,  Former  Large  Irregular 
Air  Service  Investigation,  Oakland  Service 
Case,  U.S.-Benelux  Low-Fare  Proceeding, 
Applications  of  Aeroawerica,  Inc.  for 
sections  408  and  409  Approval,  for  Certificate 
Authority  and  for  an  Exemption.  (OGC) 

a.  Docket  EAS-432,  Petition  for 
Reconsideration  of  the  essential  air  service 
determination  of  Augusta/Waterville,  Maine. 
(Memo  261-B,  BDA.  OCCCA) 

9.  Docket  40274,  Notice  of  Republic  AWines 
to  terminate  scheduled  service  at  Thief  River 
Falls,  Minnesota.  (BDA,  OCCCA) 

10.  Dockets  40481  and  40484,  Cascade's  ^ 
notice  to  terminate  service  at  Astoria/ 
Seaside,  Oregon,  and  request  to  suspend 
early.  (Memo  1287,  BDA,  OCCCA) 

11.  Dockets  40608  and  40609,  Republic 
Airlines,  Inc's  notice  to  reduce  service  at 


Twin  Falls,  Idaho  below  essential  level  and 
request  for  exemption  to  permit  early 
reduction  (Memo  1263,  BDA,  OCCCA) 

12.  Docket  34774,  Selection  of  Carrier  for 
Essential  Air  Service  at  McAlester, 
Oklahoma  and  Paris,  Texas.  (Memo  507-B 
BDA,  OCCCA) 

13.  DockeU  36445  and  36538,  Air  Pacific's 
Notice  of  Intent  to  suspend  service  at  Chico, 
Cahfomia.  (Memo  867-B  BDA,  OCCC/V  OC) 

14.  Dockets  EAS-833  and  4034a  90-day 
notice  of  Continental  Airlines  to  terminate  its 
Honolulu-Pago  Pago  service.  (Memo  227-F. 
BDA,  BCAA.  OCCCA) 

15.  Docket  34881,  Application  of  USAir  for 
compensation  for  losses  for  providing  interim 
essential  air  service  at  Plattsburgh,  Massens, 
Watertown,  Saranac  Lake/Lake  Placid,  and 
Ogdensburg,  New  York,  and  Rutland, 
VermonL  (Memo  1259,  BDA,  BCAA,  OC. 
OCCCA) 

18.  Petitions  of  Tyee  Airlines,  Inc.,  Docket 
40516,  LAB  Flying  Service,  Inc.,  Docket  40517. 
and  Channel  Flying,  Inc.,  Docket  40519  for  a 
Temporary  Mail  Rate.  (Memo  1256,  BDA) 

17.  Docket  38823,  Agreement  CAB  28720,  R- 
1  through  R-19,  LATA  agreement  establishing 
a  new  U.S.-Africa  fare  structure  for  the 
period  beginning  June,  1982,  through  March, 
1983.  (Memo  1254,  BLA) 

la  Dockets  40576  and  40602,  Applications 
of  World  Airways  and  Capitol  Air  for 
Newark-London  exemption  authority.  (Memo 
1288,  BIA,  OGC) 

19.  Docket  40294,  Final  order  in  the  United 
States-Latin  America  All-Cargo  Show  Cause 
Proceeding.  (Memo  OOO-A  BIA) 

STATUS:  Open. 

PERSON  TO  CONTACT  Phyllis  T.  Kaylor, 
the  Secretary  (202)  673-5068. 

|S-«e4-e2  Filed  5-3-82:  iM  pm) 
BILUNQ  CODE  e320-01-M 


FEDERAL  COMMUNICATIONS  COMMISSION 

Closed  Commission  Meeting, 
Wednesday.  May  12, 1982  Following 
Oral  Argument 

The  Commission  will  hold  a  closed 
meeting  Wednesday,  May  12, 1982,  for 
the  purpose  of  issuing  instructions  to  the 
staff  following  scheduled  oral  arguments 
on  Exceptions  to  Supplemental  Initial 
Decision  in  the  City  of  New  York 
Municipal  Broadcasting  System  AM 
radio  proceeding  {Docket  Nos.  11227, 
17588, 19403)  and  Exceptions  to  the 
Initial  Decision  of  the  Administrative 
Law  Judge  granting  the  renewal 
application  of  Radio  Station  WABZ  in 
the  Albemarle,  North  Carolina,  FM  radio 
proceeding  and  denying  the  competing 
application  of  Victor  Broadcasting.  Inc. 


for  a  construction  permit  (Docket  Nos. 
78-63  and  78-^). 

Oral  Argument  in  the  case  of  City  of 
New  York  Municipal  Broadcasting 
System  fWNYC).  Docket  Nos.  11227. 
17588  and  19403  is  scheduled  to  start  at 
9:30  a.m.  The  parties  are  to  present  oral 
argument  as  follows: 

Midwest  Radio-Television,  Inc.— Twenty  (20) 

minutes 
City  of  New  York  Municipal  Broadcasting 

System— Twenty  (20)  minutes 
The  State  of  Minnesota — Five  (5)  minutes 
Aircraft  Owners  and  Pilots  Association  and 

National  Business  Aircraft  Association — 

Five  (5)  minutes 
Chief,  Broadcast  Bureau — Twenty  (20) 

minutes 

Oral  Argtmient  in  the  case  of  Radio 
Station  WABZ,  Inc.  and  Victor 
Broadcasting,  Inc.,  Docket  Nos.  78-63 
and  78-64  is  scheduled  to  start  at  10:40 
a.m.  The  parties  are  to  present  oral 
argimient  as  follows: 

Victor  Broadcasting,  Inc.— Twenty  (20) 

minutes 
Radio  Station  WABZ,  Inc.— Twenty  (20) 

minutes 
Broadcasting  Bureau— Twenty  (20)  minutes 

The  closed  meeting  will  take  place  in 
Room  856  at  the  same  address  after  the 
conclusion  of  the  oral  arguments.  This 
meeting  is  closed  to  the  public  because 
of  the  disposition  of  adjudicatory 
proceedings  (See  47  CFR  0.603(j)). 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino,  FCC  Public  Affairs 
Office;  telephone  number  (202)  254-7674. 

Issued:  April  27, 1982. 
William  ].  Tricarico, 

Federal  Communications  Commission. 

IS.8SS-S2  FUed  S-S-SK  10:22  wnj 
BILUNO  COOC  (712-01-41 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  9:40  a.m.  on  Friday,  April  30. 1982,  the 
Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  (1)  receive  bids  for  the  purchase 
of  certain  assets  of  and  the  assumption 
of  the  Uability  to  pay  deposits  made  in 
Pacific  Coast  Bank,  San  Diego, 
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California,  which  was  closed  by  the 
Superintendent  of  Banks  of  the  State  of 
California  on  Thursday,  April  29, 1982; 
(2)  accept  the  bid  for  the  transaction 
submitted  by  Commonwealth  Bank, 
Hawthorne,  California;  (3)  approve  the 
application  of  Commonwealth  Bank. 
Hawthorne,  California,  for  consent  to 
purchase  the  assets  of  and  assume  the 
liabiUty  to  pay  deposits  made  in  Pacific 
Coast  Bank,  San  Diego,  Cahfomia;  and 
(4)  provide  such  financial  assistance, 
pursuant  to  section  13(e)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1823(e]],  as  was  necessary  to  effect  the 
purchase  and  assumption  transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Director  C.  T.  Conover 
(Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  pubUc;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  condsiderationof  the 
matters  in  a  meeting  open  to  pubUc 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting 
pursuant  to  subsection  (c)(8), 
(c)(9)(A)(U),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(8),  (c)(9)(A)(ii).  and 
(c)(9)(B)). 

Dated:  April  30, 1982. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 

Executive  Secretary. 

(S-eS»-82  Filad  5-3-82: 12:50  pm) 
MLUNO  COOC  6714-01-N 


FEDERAL  CNERGY  REGULATORY 
COMMISSION 

April  30.  igez. 

TIME  AND  DATE:  10  a.m.  May  7, 1982. 

place:  Room  9306.  825  North  Capitol 

Street,  NE.,  Washington.  D.C.  20426. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Mid 

Louisiana  Gas  Company,  et  al.  v.  FERC, 
5th  Cir.  Nos.  80-3804  and  80-4010. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  F.  Plumb, 
Secretary;  Telephone  (202)  357-8400. 
Kenneth  F.  Plumb, 
Secretary. 

(S-6S5-42  Filed  4-30-82: 4:25  pm| 
BUiJNO  COOe  6717-02-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
"FEDERAL  REGISTER"  CITATION  OF 


PREVIOUS  ANNOUNCEMENT:  47  FR  18982, 

Monday,  May  3. 1982. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  meeting:  10  a.m..  Thursday.  May  6, 
1982. 

place:  Board  room.  Sixth  floor.  1700  G 
Street  NW.,  Washington.  D.C. 

STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Marshall  (202-377- 
6679). 

CHANGES  IN  THE  MEETING:  The  following 
items  have  been  added  to  the  open 
portion  of  the  Bank  Board  meeting: 

FSLIC  Insurance  Coverage  of  Deferred 

Compensation  Plans  and  Trust  Accounts 
Amendments  Relating  to  Change  in  Control 
(No.  29,  May  3, 1982] 

(S-8S3-82  Filed  5-3-82:  3:40  pm) 
nUJNO  CODE  672(MI1-M 


INTERNATIONAL  TRADE  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  47  FR  16701. 
April  19, 1982. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  2:30  p.m.,  Wednesday, 
May  12, 1982. 

CHANGES  IN  THE  MEETING:  Additional 
agenda  item. 

4.  (a)  Miniature,  battery-operated,  all- 
terrain  wheeled  vehicles  (Docket  No.  818). 

CONTACT  PERSON  FOR  MORE 

information:  Kenneth  R.  Mason, 
Secretary  (202)  523-0161. 

IS-654-82  Rled  4-30-82: 4«  pm] 
BHUNO  COOE  7020-02-M 


LEGAL  SERVICES  CORPORATION 

Committee  on  Operations  and 
Regulations 

TIME  AND  date:  9  a.m.-5  p.m.,  Friday, 
May  14, 1982. 

place:  Atianta  Bilbnore  Hotel,  817  West 
Peachtree  Street,  NE.,  Atianta,  Georgia 
30308. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Subcommittees  and  Membership 
Thereof. 

2.  Revision  of  Regulation  Re  Board 
Meetings. 

3.  Review  of  Existing  Regulations. 

4.  Litigation  Audit  Regulations. 

5.  Future  Meetings. 

6.  Vice-chairman  of  Board. 

7.  Report  from  President  of  the  Corporation. 

8.  Other  Business. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  LeaAnne  Bernstein. 
Office  of  die  President,  (202)  272-4040. 

Date  Issued:  April  30, 1982. 

G«rald  M.  Caplan, 

Acting  President 

IS-656-82  Filed  5-3-82: 9:40  am] 
BILUMO  C006  M20  «  M 


OCCUPATIONAL  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

TIME  AND  date:  9  a.m..  May  20, 1982. 

PLACE:  Room  1101. 1825  K  Sti«et  NW.. 
Washington.  D.C. 

STATUS:  Because  of  the  subject  matter,  it 
is  likely  that  this  meeting  will  be  closed. 

MATTERS  TO  BE  CONSIDERED:  Discussion 
of  specific  cases  in  the  Commission 
adjudicative  process. 

CONTACT  PERSON  FOR  MORE 
information:  Mrs.  Patiicia  Bausell, 
(202)  634-4015. 

Dated:  May  3, 1982. 

[5-880-82  Filed  5-3-82: 2:20  pni| 

BtLLMG  COOE  760IH>1-M 

^ 

9 

OCCUPATIONAL  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

TIME  AND  date:  10  a.m..  May  13, 1982. 

PLACE:  Room  1101. 1825  K  Street.  NW.. 
Washington,  D.C. 

STATUS:  Because  of  the  subject  matter,  it 
is  likely  that  this  meeting  will  be  closed. 

MATTERS  TO  BE  CONSIDERED:  Discussion 
of  specific  cases  in  the  Commission 
adjudicative  process. 

CONTACT  PERSON  FOR  MORE 

information:  Mrs.  Patiicia  BauseU. 
(202)  634-4015. 

Dated:  May  3. 19BZ. 

(S-eei-82  Filed  S-3-82:  2:20  pa] 
BILLMQ  COOE  7MMH)t-Ml 

10 

OCCUPATIONAL  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

TIME  AND  DATE:  10  a.m.  on  May  6. 1982. 

PLACE:  Room  1101, 1825  K  Street,  NW.. 
Washington.  D.C. 

STATUS:  Because  of  the  subject  matter,  it 
is  likely  that  this  meeting  will  be  closed. 

MATTERS  TO  BE  CONSIDERED:  Discussion 
of  specific  cases  in  the  Commission 
adjudicative  process. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mrs.  Patricia  Bausell  (202) 
634-4015. 
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Dated:  May  3, 1982. 

IS-662-82  Piled  $-3-82;  2:20  pm) 
BILLMO  CODE  7600-01-M 


11 

SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act  Pub.  L  94-409,  that  the 
Seciuities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  Week  of  May  10, 1982,  in  Room  825, 
500  North  Capitol  Street,  Washington. 
D.C. 

A  closed  meeting  will  be  held  on 
Tuesday,  May  11, 1982,  at  10:00  a.m.  An 
open  meeting  will  be  held  on  Thursday. 
May  13, 1982,  at  10:00  a.m. 

The  Commissioners,  their  legal 
assistants,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  Uie  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  caiandared  matters  may  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meeting  may 


be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.S.C. 
552b(c)(4)(8)(9)  (A)  and  (10)  and  17  CFR 
200.402(a)(4)(8)(9)  (i)  and  (10). 

Chairman  Shad  and  Commissioners 
Loomis,  Evans,  Thomas  and  Longstreth 
voted  to  consider  the  items  Usted  for  the 
closed  meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  May  11. 
1982.  at  10:00  a.m..  will  be: 

Access  to  investigative  files  by  Federal, 
State,  or  Self-Regulatory  authorities. 

Institution  and  settlement  of  administrative 
proceedings  of  ^m  enforcement  nature. 

Formal  orders  of  investigation. 

Institution  of  injunctive  action. 

Opinions. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday,  May 
13, 1982.  at  10:00  a.m..  will  be: 

1.  Consideration  of  whether  to  issue  a 
release  (i)  seeking  comment  on  whether  or 
not  a  rule  addressing  "internalization"  of 
order  flow  is  necessary,  and  (ii)  proposing  for 
adoption  various  internalization  rules.  For 
Airther  information,  please  contact  Bill 
Uchimoto  at  (202]  272-2906. 

2.  Consideration  of  whether  to  adopt 
certain  amendments  to  the  investment 


adviser  registration,  disclosure  and  reporting 
requirements  proposed  in  Advisers  Act 
Release  No.  766  and  other  temporary 
amendments  to  Part  I  of  Form  ADV  which 
would  delete  Items  5(b),  7(b).  13(b),  15(i)  and 
(iii),  and  16(i)  and  (iii).  For  further 
information,  please  contact  Arthur  E. 
Dinerman,  at  (202)  272-2079. 

3.  Consideration  of  whether  to  adopt  Rule 
486  (previously  designated  Rule  466)  under 
the  Securities  Act  of  1933  under  which  most 
post-effective  amendments  to  registration 
statements  filed  by  insurance  company 
separate  accounts  would  be  permitted  to 
become  effective  automatically  without 
affirmative  action  on  the  part  of  the 
Commission  or  its  staff.  For  further 
information,  please  contact  Kathleen  A. 
[ackson  at  (202)  272-2115. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Diane 
Klinlce  at  (202)  272-2178. 

April  3a  1982.  _ 
(8-657-82  Filed  6-3-62: 9:14  nn] 
BItXINO  CODE  MHO-OIHI 
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Public  Papers  of  the  President 

Weekly  Compilation  of  Presidential  Doctmients 

United  States  Government  Manual 
SERVICES 

Agency  services 

Automatioa 

Library     I 

Magnetic  tapes  of  FR  issues  and  CFR 

volumes  (GPO)  , 

Public  Inspection  Desk 
Special  Projects 
Subscription  orders  (GPO) 
Subscription  problems  (GPO) 
TTY  for  the  deaf 


202-523-3419 
523-3517 
523-5227 
523-4534 
523-3419 

523-5237 
523-5237 
523-5227 
523-5237 
523-5215 

523-3187 


523-5282 
523-5282 
523-5266 
275-3030 

523-5233 
523-5235 
523-5235 

523-5230 


523-4534 
523-3408 
523-4986 
275-2867 

523-5215 
523-4534 
783-3238 
275-3054 
523-5229 
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1 8847-1 91 1 0 3 

19111-1 9306 4 

1 9307-1 9508 5 
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CFR  PARTS  AFFECTED  DURING  MAY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  list  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  l>y  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Proclamations: 
4534  (See 

4938) 1 9307 

4938 19307 

7CFR 

68 19309 

991 18847 

1 006 1 931 3 

1007 19313 

101 1 19313 

1012 19313 

1 700-1 799 1 91 1 1 

1980 191 12 


SCFR 

274 


19315 


10  CFR 

73 191 12 

PropoMd  Rutes: 

Ch.  II 19304 

Ch.  Ill 19304 

Ch.  X. 19304 

34 1 91 52 

205 1 8907 

430 1 9369 

600 1 91 54 

12  CFR 

204 18847 

208 1 9320 

550 191 15 

PropoMd  RutaK 

Ch.  Ill „..  18908 

341 18910 

556 19154 

13  CFR 

Proposed  Rules: 

Ch.  I 19156 

121 18992 

14  CFR 

39 1 8848 

97. 1 8849 

Proposed  Rules: 

39 18913 

399 18913 

16  CFR 

Proposed  Rules: 

Ch.  II 19369 

18  CFR 

1 1 901 4 

lb 1 9014 

^ 1 901 4 

3 1 901 4 

3a. 1 9014 


3c 1 901 4 

4 1 901 4 

1 2 „„.  1 901 4 

16 _...  19014 

25 19014 

32 19014 

33 19014 

34 ^ 19014 

35 1 901 4 

41 19014 

45 19014 

131 19014 

152. 19014 

153 19014 

154 19014 

156 19014 

1 57 1 901 4 

1 58 1 901 4 

250 1 9014 

270 19014 

271 19014 

275 19014 

281 19014 

282. 19014 

284 19014 

286 19014 

292 : 19014 

375 19014 

385 19014 

388 19014 

PropoMd  Rutes: 

1 54 1 91 57 

271 1 91 57 


20  CFR 

410 


,19116 


21  CFR 

193 


561 

558 1 91 1 7-1 91 20 


.19321 
.19322 


24  CFR 

805 

860 

861 

865 

888 

889 


19120 

19120 

.-- 19120 

19120 

19124 

1912» 

Proposed  Rutss: 

200 18914 

21 5 1 891 4 

235™„ 18914 

236 18914 

812 18914 


29  CFR 

2601 

Propoasd  Ruiss: 

Ch.  XXVI 

2645. 


...„  19130 

-...19373 
....19376 
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30CFR 

Proposed  Rules: 

Ch.  VII 18920 

779 1 9076 

783 „ 1 9076 

785 19076 

823 .- 1 9076 


32CFR 

92 


19322 


33CFR 

100. 18851 

165 18851 

34CFR 

636 18852 

Proposed  Ridss: 

668 1 9288 

690 19288 


36CFR 

Proposed  Rules: 
7.. 


19171 


38CFR 

3 19131 

Proposed  Rules: 

21 19380 


39CFR 

3000 


.19131 


40CFR 

52 18854-18860,  19133- 

19135. 19326-19333 

81 18861,  19136.  19137 

180 „ 19335 

Proposed  Rules: 

81 18922 

1 22 19381 

123 19172,  19381, 19382 

124 19381 

126 19381 

1 80 19382 

41CFR 

5-6 18862 

5A-72 1 8862 

5B-1 ;. 18865 

5B-2 18865 

5B-1 6.... 1 8865 

8-3 18866 

Proposed  Rules: 

Ch.  9 18923 


42CFR 

110 


.19336 


43CFR 

PuMc  Land  Orders: 

6241 19344 

Proposed  Rules: 

23 19066 

1820 19060 

I860 _ 19060 

3600 .....19066 

361 0 1 9066 

3620 19066 

3830 1 9298 


44CFR 

61._- 


64 18867. 19344 

65 1 8869 

70 18870-18879 

80 1 9347 

81 19347 

82. 19347 

83..............„........_.„....„.„  1 9347 

84 1 9347 

Proposod  Rutes: 

67 19172-19187,  19383 


45CFR 

205 


.18879 


46CFR 
Proposed  Rules: 

1 18929 

10 18929 

1 2. „ 1 8929 

1 87 1 8929 

47CFR 

1..™ 19357 

2 18881,  19187,  19357 

21 19187 

22. „ 1 91 87 

31 1 936\ 

61 18883 

73 18900-18902 

81 18881,  19187 

83 1 8881 

87 „  19187 

90 19187,  19357 

95. 19187,  19367 

97 19368 

Proposed  Rules: 

2 1 8932 

21 1 8932 

73 18934,  18936 

74 1 8932 

94 1 8932 

48CFR 

Proposed  Rules: 

8 19193 

32 19193 

49CFR 

1 18903 

178 1 8904 

571 1 8904 

1033 1 91 50 

1 1 00 1 8906 

1249 19150 

50CFR 

Proposed  Rules: 

651 19151 

652. 18939 


.19138 
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AGENCY  PUBUCATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 
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The  foUowing  agencies  have  agreed  to  publish  ail 
documents  on  two  assigned  days  of  ttie  week 
(Monday/Thursday  or  Tuesday/Friday). 


This  Is  a  voluntary  program.  (See  OFR  NOTICE 
41  FR  32914.  August  6.  1976.) 


DOT/SECRETARY 


USDA/ASCS 


DOT/SECRETARY 


DOT/COAST  GUARD 


USDA/FNS 


USDA/ASCS 


DOT/COAST  GUARD 


DOT/FAA 


USDA/FNS 


USDA/REA 


DOT/FAA 


USDA/REA 


DOT/FHWA 


USDA/SCS 


DOT/FHWA 


DOT/FRA 


MSPB/OPM 


USDA/SCS 


DOT/FRA 


DOT/MA 


MSPB/OPM 


LABOR 


DOT/MA 


DOT/NHTSA 


LABOR 


HHS/FDA 


DOT/NHTSA 


DOT/RSPA 


HHS/FDA 


DOT/RSPA 


DOT/SLSDC 


DOT/SLSDC 


DOT/UMTA 


DOT/UMTA 


Documents  normally  scheduled  for 
putilication  on  a  day  that  will  be  a 
Federal  holiday  wilt  be  published  the  next 
work  day  Wlowing  the  holiday.  Comments 
on  this  program  are  still  invited. 


Comments  should  be  submitted  to  the 
Day-of-the-Week  Program  Coordinator, 
Office  of  the  Federal  Register,  National 
Archives  and  Records  Service,  General 
Services  Administration,  Washington,  D.C. 
20408. 


Ust  Of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today's  List  of  Public 
Laws. 

Last  Lutiiig  May  3, 1982 


The  authentic  text  behind  the  news  .  . 

The  Weekly 
Compilation  of 
PRESIDENTIAL 
DOCUMENTS 

Administration  of 
Ronald  Reagan 


Presidential 
Documents 


V..IMV  17- Hint     97 


This  unrque  service  provides  up-to-date 
information  on  Presidential  policies  and 
announcenients.  It  contains  the  full  text  of 
the  President's  public  speeches, 
statements,  messages  to  Congress,  news 
conferences,  personnel  appointments  and 
nominations,  and  other  Presidential 
materials  released  by  the  White  House. 

The  Weekly  Compilation  carries  a  Monday 
dateline  and  covers  materials  released 


during  the  preceding  week.  Each  issue 
contains  an  Index  of  Contents  and  a 
Cumulative  Index  to  Prior  Issues. 

Separate  indexes  are  published  quarterly, 
semiannually,  and  annually.  Other 
features  include  lists  of  acts  approved  by 
the  President  and  of  nominations 
submitted  to  the  Senate,  a  checklist  of 


White  House  press  releases,  and  a  digest 
of  other  Presidential  activities  and  White 
House  announcements. 

Published  by  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Service,  General  Services  Administration 


SUBSCRIPTION  ORDER  FORM 

ENTER  MY  SUBSCRIPTION  FOR  1  YEAR  TO:  WEEKLY  COMRLATK)N  OF  PRESIDENTIAL  DOCUMENTS  (PD) 

@|35.00  Domestic;  @$43.75  Foreign. 
@$79.00  if  Domestic  first-class  mailing  is  desired. 


PLEASE  PRINT  OR  TYPE 

Name— First,  Last 


Company  name  or  additional  address  line 


Street  address 


City 


(or  Country) 


11 


State 


11 


11 


ZIP  Code 


D  Remittance  Enclosed  (Make 
checks  payable  to  Superintendent 
of  Documents) 

D  Charge  to  my  Deposit  Account 
No 

MAIL  ORDER  FORM  TO; 
Superintendent  of  Documents 
Government  Printing  Office 
Washington,  D.C.    20402 
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ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 
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Contents 


19609 


19511 
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Thursday,  May  0,  1962 


The  President 

PROCLAMATIONS 

Flag  Day  and  National  Flag  Week,  1982  (Proc  4939) 
Executive  Agencies 
Agricultural  Mariceting  Service 

MILES 

Oranges  (Valencia)  grown  in  Ariz,  and  Calil 


JAgriculture  Department 

See  also  Agricultural  Marketing  Service;  Forest 
Service. 
KoncES 

19569     World  Agricultural  Outlook  Board;  Supply-Demand 
Report;  subscription  availability 

Air  Force  Department 

NOTICES 

19577     Foreign  currency  arrangements;  contract 
solicitation 


Centers  for  Disease  Control 

NOTICES 

Meetings: 
Health  National  Advisory  Council 
Safety  and  Occupational  Health  study  section 
(NIOSH) 


19582 
19582 


19519 
19518 


19555 


Coast  Guard 

pULES 

Anchorage  regulations: 

California 
Inland  waterways  navigation  regulations: 

Pilot  rules  for  inland  waters  and  western  rivers 

and  interpretive  rulings;  CFR  Parts  removed 
Proposed  RULES 
Anchorage  regulations: 

Michigan 

Commerce  Department 

International  Trade  Administration. 


Economic  Regulatory  AdmWslratlon 

Nonccs 

Powerplant  and  industrial  fuel  use;  prohibition 

orders,  exemption  requests,  etcj 

19578  Chugach  Electric  Association.  Ina 

19579  Turbo-Resources 

Energy  Department 

See  Economic  Regulatory  Administration:  Energy 
Information  AdmMstration;  Federal  Energy 
Regulatory  Commission;  Hearings  and  Appeals 
Office,  EiieTgy  Department 

Energy  Information  Administration 

NOTICES 

19579     Agency  forms  submitted  to  OMB  for  review 


Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States,  eta: 

Minnesota 

Missouri;  correction 

Virginia 
Air  quality  planning  purposes;  Hgaignating  of  areas: 

Iowa 
Toxic  substances: 

Polycfalorinated  biphenyls  (PCBs)  manufacturing. 

processing,  distribution  in  commerce  and  use 

prohibitions;  recodification 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  et&: 

Minnesota 
NOTICES 

Air  pollution  control;  control  techniques  guideline 

documents,  availability,  etc.: 
High-density  polyethylene,  polypropylene,  and 
polystyrene  resins  manufacture;  VOC  emissions 


19520 
19523 
19523 

19526 

19526 


19556 


19580 


Seel 


19575 
19612 


19517 


Commodity  Futures  Trading  Commission 

NOTICES 

Privacy  Act;  systems  of  records 
Meetings;  Simshine  Act 

Customs  Service 

RULES 

Aircraft,  private,  arriviiig  from  areas  south  of  U.S.; 
notice  of  intended  arrival  via  Gulf  of  Mexico  and 
Atlantic  Coasts  and  lanrfing  requirements 


19583 


Defense  Department 

See  also  Air  Force  Department;  Navy  Department 

NOTICES 
Meetings: 
19577        Science  Board  task  forces 


19513, 
19514 
19515, 
19516 


19550 
19552 
19551- 
19554 


Fair  Housing  and  Equal  Opportunity,  Office  of 
Assistant  Secretary 

NOTKES 

Grants;  availability,  etc.: 
Fair  housing  assistance  program;  non-competitive 
and  competitive  solicitation  for  funding 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Sodete  Nationale  IndustrieDe  Aerospatiale  (2 

documents) 
Transition  areas  (2  docimients) 

PROPOSED  RULES 
Airworthiness  directives: 

Gates  Learjet  et  al.;  withdrawn 
Control  zones 
Transition  areas  (4  documents) 
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Federal  Communications  Commission 

RULES 

Radio  services,  special: 
19527        Land  mobile  services;  cooperative  use  and 
multiple  licensing  of  stations 

NOTICES 

Meetings: 
19581        Marine  Services  Radio  Technical  Commission 

Federal  Deposit  Insurance  Corporation 

NOTICES 

19612     Meetings;  Sunshine  Act  (2  documentsl 
.  Federal  Election  Commission 

NOTICES 

19612  Meetings;  Sunshine  Act 

Federal  Emergency  IManagement  Agency 

PROPOSED  RULES 

Flood  elevation  determinations: 
19556        California,  et  al. 

NOTICES 
19581     Agency  forms  submitted  to  OMB  for  review 

Federal  Energy  Regulatory  Commission 

NOTICES 

19580  Oil  pipelines,  interstate;  tentative  basic  valuations 
Federal  Maritime  Commission  . 

NOTICES 

19613  Meetings;  Sunshine  Act 
Tariff  cancellations: 

19581  Continental  Forwarders,  Inc..  et  al. 

Federal  Mine  Safety  and  Heaitii  Review 
Commission 

NOTICES 
19613     Meetings;  Sunshine  Act 

Federal  Register  Office 

[Editorial  note:  For  Ust  of  Acts  requiring 
pubUcation  in  Federal  Register.  1981,  see  Reader 
Aids  section  of  this  issue.) 

Federal  Reserve  System 

NOTICES 
19613     Meetings;  Sunshine  Act 

Fisii  and  Wildlife  Service 

RUUS 

Endangered  and  threatened  species: 
19539        Navasota  ladies'-tresses 

Forest  Service 

NOTICES 

Environmental  statements;  availabiUty,  etc.: 
19567        Hells  Canyon  National  Recreation  Area 

comprehensive  management  plan;  Oregon  and 
Idaho 

General  Services  Administration 

See  also  Federal  Register  Office. 
PROPOSED  RULES 
Property  management: 
19556        Goverament  bills  of  lading;  correction  notice 
form;  correction 


Health  and  Human  Services  Department 

See  Centers  for  Disease  Control;  Public  Health 
Service;  Social  Security  Administration. 

Hearing  and  Appeals  Office,  Energy  Department 

NOTICES 

Remedial  orders: 
19580        Objections  filed 

Historic  Preservation  Advisory  Council 

NOTICES 

19567     Meetings 

Housing  and  Urt>an  Development  Department 

See  also  Fair  Housing  and  Equal  Opportunity, 
Office  of  Assistant  Secretary. 

interior  Department 

See  Fish  and  Wildlife  Service;  Land  Mfmagement 
Bureau;  National  Park  Service;  Reclamation 
Bureau. 

international  Trade  Administration 

RULES 

Export  licensing: 
19516        China;  export  control  policy 

NOTICES 

Antidumping: 

19569  Sodium  nitrate  from  Chile 

19571  Stainless  steel  plate  &om  Sweden 
Organization,  functions,  and  authority  delegations: 

19570  Export  Development  Deputy  Assistant  Secretary 
et  al.;  export  reporting,  etc. 

Scientific  articles;  duty  bee  entry: 

19572  University  of  North  Carolina 

Trade  adjustment  assistance  determination 
petitions: 

19571  M.  S.  Willett  Inc..  et  al. 

International  Trade  Commission 

NOTICES 

19613     Meetings;  Sunshine  Act 

Interetate  Commerce  Commission 

NOTICES 

19590  Long  and  short  haul  appUcations  for  reUef 
Motor  carriers: 

19591,       Permanent  authority  apphcations  (2  doounents) 
19596 

19591  Permanent  authority  appUcations;  operating 
rights  repubhcation 

Railroad  operation,  acquisition,  construction,  eta: 
19598        Denver  &  Rio  Grande  Western  Railroad  Co. 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 
19598        South  Carolina  Recycling  &  Disposal.  Inc. 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 
Alabama 
Colorado  and  Wyoming  (2  documents) 

Environmental  statements;  availability,  etc.: 
San  Gorgonio  Pass  Area,  Riverside  County. 
Calif.;  wind  energy  project 


19586 
19586, 
19587 

19589 
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19588 
19588 


19517 


19577 
19577 


19611 


19511 


19610 


19598 


19610 
19610 
19611 


19590 
19648 


Meetings: 

Idaho  Falls  District  Grazing  Advisory  Board 
Resource  management  plans: 

Billings  Resource  Area,  Lewistown,  Mont; 

wilderness  studies 

Maritime  Administration 

NOTICES 

Trustees;  applicants  approved,  disapproved,  etc.: 
Seattle  Trust  &  Savings  Bank 

National  Credit  Union  Administration 

NOTICES 

Agency  forms  submitted  to  OMB  for  review 
National  Higtiway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards;  exemption 
petitions,  etc.: 

Boyertown  Auto  Body  Worics,  Inc. 

Dunlop  Tire  &  Rubber  Corp. 

Modular  Ambulance  Corp. 

National  Parle  Service 

NOTICES 

Meetings: 

Ozark  National  Scenic  Riverways  Advisory 

Commission 
World  heritage  properties  list;  U.S.  nominations 
inventory 

National  Science  Foundation 

NOTICES 
Meetings: 
Behavioral  and  Neural  Sciences  Advisory  Panel 

National  Transportation  Safety  Board 

NOTICES 

Accident  reports,  safety  recommendations  and 
responses,  etc.;  availability 

Navy  Department 

RULES 

Navigation,  COLREGS  compliance  exemptions: 
USS  Boone 

NOTICES 

Meetings: 
Naval  War  College  Board  of  Advisors 
Navy  Resale  System  Advisory  Committee 

Nuclear  Regulatory  Commission 

RULES 

Production  and  utilization  facilities;  domestic 

licensing: 
Emergency  plaimlng  and  preparedness  for 
research  and  test  reactors:  extension  of  submittal 
dates 

Radiation  protection  standards: 
Respiratory  protective  equipment;  replacement  of 
requirements  incorporated  by  reference; 
correction 


PROPOSED  RULES 

Production  and  utilization  facilities;  domestic 
licensing: 
19543        Licensee  event  report  system 

NOTICES 

Applications,  etc.: 

19600  Alabama  Power  Co. 

19604  Arizona  Public  Service  Co.  et  al. 

19604  Conunonwealth  Edison  Co. 

19604  Commonwealth  Edison  Co.  et  aL 

19601  Consolidated  Edison  Co.  of  New  York,  Inc. 

19601  Consumers  Power  Co. 

19605  Houston  Lighting  &  Power  Co.  et  aL 

19602  Metropolitan  Edison  Co.  et  al. 

19602  Northeast  Nuclear  Energy  Co.  et  al. 

19603  PubUc  Service  Electric  &  Gas  Co.  et  aL 

19605  Southern  California  Edison  Co.  et  aL 

19606  Wisconsin  Public  Service  Corp.  et  aL  (2 
documents) 

Environmental  statements;  availability,  etc.: 
19605        Florida  Power  &  Light  Co.  et  aL;  SL  Lucie  Rant. 
Unit  2,  Fia. 

Meetings: 
19600        Reactor  Safeguards  Advisory  Committee 
19613     Meetings;  Sunshine  Act 

19602  Regulatory  guides;  issuance  and  availability 
Senior  Executive  Service: 

19603  Performance  Review  Board;  membership 

Put>llc  Healtti  Service 

NOTICES 

Health  maintenance  organizations: 

19582  Compliance  reestablishment 

19583  Noncompliance  determinations  (2  documents) 

Reclamation  Bureau 

NOTICES 

Contract  negotiations: 
19590        Quarterly  status  tabulation  of  water  service  and 
repayment;  supplemental  notice 

Research  and  Special  Programs  Administration, 
Transportation  Department 

PROPOSED  RULES 
Hazardous  materials: 
19566        Uniform  hazardous  waste  manifest;  shipping 
papers;  extension  of  time 

Securities  and  Exctiange  Commission 

NOTICES 

Hearings,  etc.: 

19607  Hotel  Investors  Trust  et  aL 
19607        Northeast  Utilities  et  aL 
19607        Tri-Continental  Corp. 

Self-regulatory  organizations;  proposed  rule 

changes: 
19609        Chicago  Board  Options  Exchange,  Inc. 
19609        Midwest  Stock  Exchange,  In& 
19609        New  Yoik  Stock  Exchange,  Inc. 


VI 
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Social  Security  Administration 

PROPOSED  RULES 
Social  security  benefits: 
19620        Disability  determinations;  medical  criteria 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration; 
Maritime  Administration;  National  Highway  Traffic 
Safety  Administration;  Research  and  Special 
Programs  Administration,  Transportation 
Department. 

Treasury  Department 

See  Customs  Service. 
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The  President 


19589 


Presidential  Documents 


Proclamation  4939  of  May  4,  19B2 

Flag  Day  and  National  Flag  Week,  1982 


By  the  President  of  the  United  States  of  America  '" 

A  Proclamation 

Two  hundred  seven  years  ago,  in  June  1775,  the  first  distinctive  American 
flags  to  be  used  in  battle  were  flown  over  the  colonial  defenses  at  the  Battle  of 
Bunker  Hill.  One  flag  was  an  adaptation  of  the  British  "Blue  Ensign"  while  the 
other  was  a  new  design.  Both  flags  bore  a  symbol  reflecting  the  experience  of 
Americans  who  had  wrested  their  land  from  the  great  forests:  the  pine  tree. 

At  the  same  time,  as  the  colonies  moved  toward  a  final  break  with  the  mother 
country,  other  flags  appeared.  At  least  two  of  them  featured  a  rattlesnake, 
symbolizing  vigilance  and  deadly  striking  power.  Each  of  these  bore  a  legend. 
One  was  "Liberty  or  Death,"  and  the  other  was  "Don't  Tread  on  Me."  The 
Grand  Union  Flag  was  raised  over  Washington's  Continental  Army  headquar- 
ters on  January  1, 1776.  It  displayed  not  only  the  British  crosses  of  St.  George 
and  St.  Andrew  but  also  thirteen  red  and  white  stripes  to  symbolize  the 
American  colonies.  In  1776,  the  Bennington  flag  appeared.  Its  design  included 
thirteen  stars,  thirteen  stripes,  and  the  number  "76". 

On  June  14,  1777,  two  years  after  the  Battle  of  Bunker  Hill,  the  Continental 
Congress  chose  a  flag  which  expressed  very  directly  the  unity  and  resolve  of 
the  colonies  which  had  banded  together  to  seek  independence.  The  delegates 
voted  "that  the  flag  of  the  thirteen  United  States  be  thirteen  stripes,  alternate 
red  and  white;  that  the  union  be  thirteen  stars,  white  in  a  blue  field  represent- 
ing a  new  constellation."  • 

After  more  than  two  centuries,  the  flag  chosen  by  the  Continental  Congress  on 
that  June  day  in  Philadelphia  still  flies  today  over  our  Nation,  symbolizing  a 
shared  commitment  to  freedom  and  equality  and  altered  only  to  reflect  our 
growth  to  fifty  states  with  the  gradual  addition  of  thirty-seven  more  white 
stars. 

To  commemorate  the  adoption  of  our  flag,  the  Congress  by  a  joint  resolution 
approved  August  3, 1949  (63  Stat.  492],  designated  June  14  of  each  year  as  Flag 
Day  and  requested  the  President  to  issue  an  annual  proclamation  calling  for 
its  observance  and  the  display  of  the  flag  of  the  United  States  on  all 
Government  buildings.  The  Congress  also  requested  the  President  by  joint 
resolution  approved  Jime  9, 1966  (80  Stat.  194),  to  issue  annually  a  proclama- 
tion designating  the  week  in  which  June  14  occiirs  as  National  Flag  Week  and 
calling  upon  all  citizens  of  the  United  States  to  display  the  flag  during  that 
week. 

NOW,  THEREFORE,  I,  RONALD  REAGAN,  President  of  the  United  States  of 
America,  do  hereby  designate  June  14.  1982,  as  Flag  Day  and  the  week 
beginning  June  13,  1982,  as  National  Flag  Week,  and  I  direct  the  appropriate 
officials  of  the  Government  to  display  tiie  flag  on  all  Government  buildings 
during  that  week.  I  urge  all  Americans  to  observe  Flag  Day,  June  14,  and  Flag 
Week  by  flying  the  Stars  and  Stripes  bom  their  homes  and  other  suitable 
places. 
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I  also  iirge  the  American  people  to  celebrate  those  days  from  Flag  Day  through 
Independence  Day,  set  aside  by  Congress  as  a  time  to  honor  America  (89  Stat 

211),  by  having  public  gatherings  and  activities  at  which  they  can  honor  their 
country  in  an  appropriate  manner. 

IN  WITNESS  WHEREOF,  I  have  hereimto  set  my  hand  this  4th.  day  of  May  in 
the  year  of  our  Lord  nineteen  hundred  arid  eighty-two,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  sixth. 


[FR  Doc.  82-12496 
Filed  5-4-82;  3:27  pm| 
Billing  code  319&-01-M 
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Thursday,  May  6.  1962 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  timing 
general  appiicabiity  and  legal  effect,  moat 
of  wtfich  are  keyed  to  and  codified  in 
the  Coda  of  Federal  Regulations,  which  is 
put>lished  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulalions  is  sold 
by  ttie  Superintendent  of  Documents. 
Prices  of  new  books  are  isted  in  the 
first  FEDERAL  REGISTER  issue  of  each 
month. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Martceting  Service 

7Cf;pPart908 

[Valencia  Orange  Rag.  669;  Valencia 
Orange  Reg.  666,  AmdL  1] 

Valencia  Oranges  Grown  In  Arizona 
and  Designated  Part  of  CaKforma; 
Limitation  of  Handling 

agency:  Agricultural  Marketing  Service, 
USDA. 


action:  Hnal  rule. 


summary:  This  action  establishes  the 
quantity  of  fresh  Califomia-Aiizona 
Valencia  oranges  that  may  be  shipped 
to  market  during  the  period  May  7-13, 
1982,  and  incretiaes  the  quantity  of  such 
oranges  that  may  be  so  shipped  diiring 
the  period  April  30-May  6, 1982.  Such 
action  is  needed  to  provide  for  orderly 
marketing  of  fresh  Valencia  oranges  for 
the  periods  specified  due  to  the 
mariceting  situation  confronting  the 
orange  industry. 
DATES:  This  regulation  becomes 
effective  May  7, 1982.  and  the 
amendment  is  effective  for  the  period 
April  30-Way  6. 1982. 
FOR  FURTHER  INFORMATION  CONTACT. 
WUliam  J.  Doyle.  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  Findings. 
This  rule  has  been  reviewed  under 
Secretary's  Memtvandum  1512-1,  and 
Executive  Order  12291  and  haa  been 
designated  a  "mm-major"  nil&  This 
regulation  and  amendment  are  issued 
under  the  marketing  agreement  as 
amended,  and  Order  No.  908,  as 
amended  (7  CFR  Part  908),  regulating  the 
handling  of  Valencia  oranges  grown  in 
Arizona  and  designated  part  of 
California.  The  agreement  and  order  are 


effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U3.C.  eKn-«74).  The  action 
is  based  upoB  the  recommendation  and 
information  submitted  by  the  Valencia 
Orange  Administrative  Committee  and 
upon  other  available  information.  It  is 
hereby  found  that  this  action  will  tend 
to  effectuate  the  declared  policy  of  the 
act 

This  action  is  consistent  with  the 
marketing  policy  for  1981-82.  The 
marketing  pohcy  was  recommended  by 
the  committee  following  discussion  at  a 
public  meeting  on  February  5, 1982.  The 
committee  met  again  publicly  on  May  4, 
1982,  at  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  Valencia 
oranges  deemed  advisable  to  be 
handled  during  the  specified  weeks.  The 
committee  reports  the  demand  for 
Valencia  oranges  is  good. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  die  effective  date  until  30  days 
after  publication  in  the  Fedwal  Ragistar 
(5  U.S.C  553],  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  and  amradment  are  based 
and  the  effective  date  necessary  to 
effectuate  the  declared  policy  of  the  act 
Interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  on  the  regulation  at  an  open 
meeting,  and  the  amendmrait  relieves 
restrictions  on  the  handling  of  Valencia 
oranges.  It  is  necessary  to  effectuate  the 
declared  purposes  of  the  act  to  make 
these  regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFK  Part  908 

Mariceting  agreements  and  orders, 
California,  Arizona,  Oranges  (Valencia). 

PART  908— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CALIFORNIA 


grown  in  Arizona  and  California  wdiich 
may  be  handled  during  die  period  May 
7, 1982,  through  May  13, 1982,  are 
established  as  follows: 

(1)  District  1:  441,000  cartons; 

(2)  District  2:  459,000  cartons: 

(3)  District  3:  Unlimited  cartons. 

2.  Section  908.968  Valencia  Orange 
Regulation  688  (47  FR 18321),  is  hereby 
amended  to  read: 


Orange  Rsgutadon  666. 


(1)  District  1:  539,000  cartons: 

(2)  District  2:  561.000  cartons: 

(3)  District  3:  Unlimited  cartons. 

(Sees.  1-19, 48  Stat  31.  as  amended;  7  U.S.C 
601-674] 

Dated:  May  5. 1982. 
O.  S.  Kiaylodd. 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

[FR  Doc  t2-12Sai  FOerf  5-S-«2: 12J3  pml 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  20 

Standards  ter  Protection  Against 
Radiation;  Replacement  of 
of  Regulatory  Guide  8.15 

Correction 

In  FR  Doc.  82-10366,  appearing  st 
page  16162  in  the  issue  for  Thursday, 
April  15, 1962,  please  make  the  foDowing 
corrections: 

(1)  On  page  16163,  in  the  third  cohimn. 
in  the  last  paragraph,  in  the  first  line,  the 
reference  to  Tootnote  (1)"  (one),  should 
have  read  "Footnote  (1)"  ("eU"). 

(2)  On  page  16164,  in  the  first  cohnnn. 
in  the  second  line,  the  reference  to 
"Footnote  (1)"  (one),  should  have  read 
"Footnote  0)"  ("eD"). 

(3)  On  page  16165,  in  Appendix  A. 
under  the  table,  in  footnote  *~',  the 
formula  should  have  read: 


1.  Section  906.989  is  added  as  follows:       Concentration  iiihdM= 

§908.M»    Vaiancte  Orsngs  Regulation  669. 

The  quantities  of  Valencia  oranges 


Ambient  arrbame 
ooocentratian 

Protection  fKlnr 
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10  CFR  Part  50 

Emergency  Planning  and 
Preparedness  for  Research  and  Test 
Reactors:  Extension  of  SutMnlttal 
Dates 

aqency:  Nuclear  Regulatory 
Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  is  amending  its  regulations 
in  order  to:  (1)  Increase  the  thermal 
power  level  threshold  for  the  submitted 
of  emergency  plans  from  500  kilowatts 
thermal  to  2  megawatts  thermal  (2) 
Extend  the  submission  date  for 
emergency  plans  for  those  facilities 
having  power  levels  of  2  megawatts  and 
above  to  four  months  after  the  effective 
date  of  the  rule  and  (3)  Require  all 
research  and  test  reactors  below  2 
megawatts  thermal  to  submit  emergency 
plans  by  November  3. 1982.*  The 
increase  in  thermal  power  level 
threshold  for  the  submittal  of  emergency 
plans  more  accurately  reflects  the  power 
level  at  which  the  potential  for  any 
significant  offsite  consequences  exist 
The  effect  of  the  final  amendment  would 
be  that  affected  licensees  are  provided 
sufficient  time  to  prepare  upgraded 
emergency  plans. 

EFFECTIVE  DATE:  May  6. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  E.  Perkins,  Acting  Chief, 
Incident  Response  and  Development 
Branch,  Division  of  Emergency 
Preparedness,  Office  of  Inspection  and 
Enforcement,  U.S.  Nuclear  Regidatory 
Commission,  Washington,  D.C.  20555 
(Telephone:  301-492-7361). 

SUPPLEMENTARY  INFORMATION! 

L  Amendments  to  10  CFR  Part  50  and 
Appendix  E  to  Part  50 

On  August  19, 1980,  the  Nuclear 
Regulatory  Commission  published  in  the 
Federal  Register  (45  FR  55402). 
amendments  to  its  regulations 
concerning  the  upgrading  of  emergency 
planning  and  prepardness.  The  effective 
date  for  these  regulations  was 
November  3, 1980. 

Among  other  things,  the  revised 
regulations  required  each  licensee 
authorized  to  possess  and/or  operate  a 
research  or  test  reactor  facility  with 
power  levels  greater  than  or  equal  to  500 
KW  thermal,  under  Ucenses  of  the  type 
specified  in  10  CFR  50.21(c),  to  submit 
emergency  plans  to  the  Director  of 
Nuclear  Reactor  Regulation  for  approval 

'The  power  levels  described  here  refer  to  steady- 
state  power  levels. 


within  one  year  from  the  effective  date  . 
of  the  rule.  i.e.  by  November  3. 1981.  A 
similar  requirement  for  such  reactors 
vdth  power  levels  less  than  500  KW 
thermal  requires  emergency  plan 
submittals  by  November  3, 1982. 

n.  The  Amendment  to  10  CFR  50.54(r) 

The  NRC  staff  evaluated  the 
capabilities  of  the  24  licensees  operating 
at  500  KW  thermal  or  above  to  submit 
revised  emergency  plans  by  November 
3, 1981  which  would  meet  all  of  the 
requirements  in  the  emergency  planning 
and  preparedness  regulations.  See  10 
CFR  50.54(r),  (q)  and  Appendix  E  to  Part 
50. 

These  24  licensees  were  not  able  to 
submit  emergency  plans  fully  complying 
with  10  CFR  Part  50  requirements  by 
November  3, 1981.  This  inability  to  meet 
the  November  3, 1981  date  for 
submitting  emergency  plans  is  attributed 
to  the  delay  in  development  of  revised 
guidance  criteria  for  the  preparation  of 
emergency  plans  for  research  and  test 
reactors  that  are  consistent  with  the 
amended  regulations. 

On  December  31, 1981,  a  proposed 
rule  was  published  in  the  Federal 
Register  (46  FR  63315),  for  those 
research  and  test  reactor  licensees 
required  to  submit  emergency  plans  by 
November  3, 1981.  The  proposed  rule 
would  have  (1)  increased  the  tiiermal 
power  level  threshold  for  the  submittal 
of  emergency  plans  from  500  kilowatts 
thermal  to  2  megawatts  thermal  (2) 
extended  the  submission  date  for 
emergency  plans  for  those  facilities 
having  power  levels  of  2  megawatts  and 
above,  to  four  months  after  the  effective 
date  of  this  rule  and  (3)  required  all 
research  and  test  reactors  below  2 
megawatts  thermal  to  submit  emergency 
plans  by  November  3, 1982. 

On  January  11, 1982,  a  copy  of  the 
Federal  Register  notice  was  sent  to  all 
nonpower  reactor  licensees  to  alert 
them  of  the  proposed  rulemaking  and 
provide  adequate  time  for  comments.  On 
January  25, 1982.  and  information  letter 
was  transmitted  to  all  research  and  test 
reactor  licensees  by  the  Office  of 
Nuclear  Reactor  ReguJation.  This  letter 
further  alerted  licensees  of  the  proposed 
rulemaking  and  provided  additional 
information  on  the  ciurent  status  of 
guidance  criteria  for  ase  in  the 
development  of  acceptable  radiological 
emergency  response  plans  for  their 
facilities. 

The  Federal  Register  notice  of 
proposed  rulemaking  invited  public 
conunent  during  a  30-day  period  ending 
February  1, 1982.  Four  comments  were 
received  from  NRC  licensees  on  the 
proposed  amendment.  Two  fully 
supported  the  proposed  rule,  and  the 


other  two,  althotigh  generally  favorable, 
were  primarily  concerned  about  the 
schedule  for  upgraded  guidance  criteria 
and  suggested  that  the  submittal  date 
for  emergency  plans  be  one  year  from 
the  publication  date  of  upgraded 
guidance  criteria. 

The  January  25, 1982  letter  provided 
the  status  of  the  guidance  criteria.  Two 
guidance  dociunents  were  referenced  in 
this  letter.  DRAFT  n,  dated  November 
29. 1982,  of  the  revision  to  American 
National  Standard  ANSI/ANS-15.16- 
1978,  "Emergency  Planning  for  Research 
Reactors",  was  published  in  January 
1982  for  interim  use  and  comment. 
Revision  1  to  Regulatory  Guide  2.6, 
"Emergency  Planning  for  Research  and 
Test  Reactors",  which  endorses  ANSI/ 
ANS-15.16  was  published  in  March  1982 
for  comment. 

Because  of  the  time  required  for 
regulatory  guide  approval  procedures, 
this  document  probably  will  not  become 
final  before  June  or  July.  Therefore,  the 
staff  will  issue  a  generic  letter  to  all 
research  and  test  reactor  licensees 
requesting  that  they  use  Revision  1  to 
Regulatory  Guide  2.6  (for  comment)  and 
ANSI/ ANS-15.16  to  meet  the 
requirement  of  this  final  rule  by 
September  7, 1982.  With  regard  to  the 
two  commenters'  (who  are  in  the  less 
than  2  megawatt  category)  request  to 
extend  the  date  to  one  year  from  the 
publication  date  of  the  guidance,  the 
staff  considers  that  the  extension  by  a 
full  year  bom  the  original  date  they 
were  to  submit  emergency  plans  is 
sufficient  time  for  preparation. 

While  compliance  by  affected 
licensees  with  the  November  3. 1981 
date  for  submittal  of  emergency  plans 
has  been  delayed,  the  Commission 
considers  that  the  state  of  emergency 
preparedness  has  significantiy  improved 
within  the  last  year  at  research  and  test 
reactor  facihties.  This  improvement  has 
been  confirmed  by  licensee  participation 
and  exchange  of  information  in  the 
development  of  guidance  criteria  for 
preparation  and  evaluation  of 
radiological  emergency  response  plans 
for  research  and  test  reactors.  In 
addition,  all  research  and  test  reactor 
licensees  (65  total)  presentiy  have 
emergency  plans  prepared  pursuant  to 
10  CFR  Part  50  prior  to  the  Commission's 
adoption  of  the  upgraded  emergency 
planning  regulations  in  1980. 

Credible  accidents  for  research  and 
test  reactors  have  been  evaluated  by  the 
Commission  cmd  are  discussed  in  the 
proposed  amendment  which  was 
published  in  the  Federal  Register  (46  FR 
63315),  on  December  31, 1981.  The 
Commissipn  concluded  that  the  power 
level  threshold  of  2  megawatts  thermal 
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more  accurately  reflects  the  power  level 
at  which  the  potential  for  any  significant 
offsite  consequences  exist  Based  on  this 
and  the  above  information,  the 
Commission  finds  that  there  exists 
sufficient  reason  to  believe  that 
appropriate  protective  measures  can 
and  will  be  taken  to  assure  protection  of 
the  health  and  safety  of  the  public  in  the 
event  of  a  radiological  emergency.  This 
amendment  is  effective  on  publication 
because  it  "relieves  a  restriction"  under 
Section  551(d)(1)  Administrative 
Procedure  Act 

Paperwork  Reduction  Act  Statement 

Pursuant  to  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-611),  the  NRC  has  made  a 
determination  that  this  final  rule  does 
not  impose  new  nor  impact  existing 
information  collection  requirements. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
FlexibUity  Act  of  198a  5  U.S.C.  605(b). 
the  NRC  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
final  rule  concerns  and  extension  of  the 
date  for  research  and  test  reactor 
licensees  to  submit  emergency  plans 
complying  with  10  CFR  Part  50, 
Appendix  E,  to  the  Nuclear  Regulatory 
Commission  for  approval.  Accordingly, 
there  is  no  significant  economic  impact 
on  a  substantial  nmnber  of  small 
entities,  under  the  Regulatory  Flexibility 
Act  of  1980. 

List  of  Subiects  in  10  CFR  Part  50 

Antitrust  Classified  Information.  Fire 
Prevention,  Intergovernmental 
Relations,  Nuclear  Power  Plants  and 
Reactors,  Penalty,  Radiation  Protection. 
Reactor  Siting  Criteria,  Reporting 
Requirements. 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
and  sections  552  and  553  of  title  5  of  the 
United  States  Code,  the  following 
amendment  to  10  CFR  Part  50  is 
published  as  a  document  subject  to 
codification. 

PART  50-DOMESTIC  UCENSINQ  OF 
PRODUCTION  AND  UTIUZATION 
FACIUTIES 

1.  Hie  authority  citation  for  Part  50 
continues  to  read  as  follows: 

Authority:  Seca.  103, 104, 161, 182, 183, 189, 
68  Stat.  936.  937.  948.  953,  954.  955,  956.  as 
amended  (42  U.S.C.  2133.  2134,  2201.  2232, 
2233.  2239);  sees.  201.  202,  206,  88  Sfat.  1243, 
1244. 1246  (42  U.S.C.  5841.  5842.  5846).  unless 
Otherwise  noted.  Section  50.78  also  issued 
under  sec.  122.  68  Stat.  939  (42  U.S.C  2152). 
Sections  50.80-50.81  also  issued  und«r  sec. 


181 68  SUt  054,  as  amended  (42  U.S.C  2234). 
Sections  SaiOO-S0.102  issued  under  see.  180, 
68  StaL  955  (42  U.S.C  2236). 

(For  die  purposes  of  sec  223, 68  Stat  968, 
as  amended  (42  U.S.C  2273).  ii  SaiO(a),  (b). 
and  (c),  50.44, 50.46,  50.48, 50.54,  and  S0.80(a) 
are  issued  under  sec  161b,  68  Stat  948,  as 
amended  (42  US.C  22010))):  {{  saiO  (b)  and 
(c)  and  50.54  are  issued  under  sec  1611, 68 
Stat  949.  as  amended  (42  U3.C  2201(1));  and 
§S  50.55(e),  50.5g(b).  5a70,  50.71.  5a72.  and 
50.78  are  issued  under  sec  161a  68  Stat  950, 
as  amended  (42  U.S.C  2201(0)). 

2.  Paragraph  (r)  of  §  50.54  is  revised  to 
read  as  follows: 


{50.54    CondKiOfMor 


(r)  Each  licensee  who  is  authorized  to 
possess  and/or  operate  a  research  or 
test  reactor  facility  with  an  authorized 
power  level  greater  than  or  equal  to  2 
MW  thermal,  under  a  licensee  of  the 
type  specified  in  {  50.21(c],  shall  submit 
emergency  plans  complying  with  10  CFR 
Part  50,  Appendix  E,  to  the  Director  of 
the  Office  of  Nuclear  Reactor  Regulation 
for  approval  by  September  7, 1982.  Each 
licensee  who  is  authorized  to  possess 
and/or  operate  a  research  or  test  reactor 
facility  with  an  authorized  power  level 
less  than  2  MW  thermal,  under  a  license 
of  the  type  specified  in  i.  50.21(c),  shall 
submit  emergency  plans  complying  with 
10  CFR  Part  50,  Appendix  E,  to  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation  for  approval  by  November  3, 
1982. 

Dated  at  Washington,  DC  this  30th  day  of 
April  1982. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk. 

Secretary  of  the  Commission. 

(FR  Doc  az-12286  FtM  S-(-8K  SstS  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPwt39 

[Docket  No.  229M;  Affldt  39-4380] 

Airworthiness  Directives;  Sodete 
Nationale  IndustrleUe  AerosfMtiale 
Model  SA-360C  Series  HeNcopters 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Fmal  rule. 

summary:  This  action  publishes  in  the 
Federal  Register  and  makes  effective  as 
to  all  persons  an  amendment  adopting  a 
new  airworthiness  directive  (AD)  which 
was  previously  made  effective  as  to  all 
known  U.S.  owners  and  operators  of 
certain  Sodete  Nationale  Industrielle 


Aerospatiale  Model  SA-aeoC  series 
helicopters  by  individual  telegrams.  The 
AO  requires  inspecticm  of  the 
transmission  housing  and  gimbal  ring 
attachment  flange  for  cradis,  and 
replacement  if  cradu  are  found,  and 
repair  of  any  other  defects.  The  AO  is 
necessary  to  prevent  loss  of  main  rotor 
speed  due  to  a  failure  in  the  engine  to 
main  transmission  connection,  which 
could  result  in  loss  of  control  of  die 
helicopter. 

DATES:  Effective  May  6, 1982,  as  to  all 
persons  except  those  persons  to  whom  it 
was  made  immediately  effective  by 
telegraphic  AD  T80-21-52,  issued 
October  8, 1980,  which  contained  this  » 
amendment 

Compliance  schedule — as  prescribed 
in  the  body  of  the  AO. 


mi  RMTHER  MRMMIATION  CONTACT: 

C  Christie.  Chief.  Aircraft  Certificatioo 
Staff.  AEU-lOa  Europe,  Africa,  and 
Middle  East  Office,  FAA,  c/o  American 
Embassy,  Brussels,  Belgium,  Telephone: 
513.38.30.  or  C  Chapman.  Chiet 
Technical  Standards  Branch,  AWS-lia 
FAA.  800  Independence  Avenue,  SW., 
Washington,  D.C  20591.  Telephone: 
(202)  428-8374. 


SUPPLEMENTARY  MFORMATKNC  On 

October  8, 198a  telegraphic  AO  T80-Z1- 
52  was  issued  and  made  effective 
immediately  as  to  all  known  U.S. 
owners  and  operators  of  certain  Sodete 
Nationale  Industrielle  Aerospatiale 
Model  SA-360C  series  helicopters.  The 
AO  required  a  one-time  inspection  of  the 
transmission  housing  and  gimbal  ring 
attachment  flange  for  cracks,  and 
replacement  if  cracks  are  found,  and 
repair  of  any  defects  other  than  cradcs. 
AD  action  was  necessary  to  prevent  loss 
of  main  rotor  speed  due  to  fatigue 
cracking  in  the  maiq  transmission 
housing  and  eventual  failure  in  the 
engine  to  main  transmission  connection, 
which  could  result  in  loss  of  control  of 
the  helicopter. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  public  procedure  thereon  were 
impracticable  and  contrary  to  the  pabUc 
interest  and  good  cause  existed  for 
making  the  AO  effective  immediately  by 
individual  telegrams  issued  October  8, 
1980,  to  all  known  U.S.  owners  and 
operators  of  certain  Sodete  Nationale 
Industrielle  Aerospatiale  Model  SA- 
360C  series  helicopters.  These 
conditions  still  exist  and  the  AO  is 
hereby  published  in  the  Federal  Ra|^ster 
as  an  amendment  to  S  39.13  of  Part  39  of 
the  Federal  Aviation  Regulations  to 
make  it  effective  as  to  all  persons.  Hie 
model  designation  of  the  heUcopter  was 
incorrectiy  stated  as  AS-360C  in  the 
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telegraphic  AD  and  has  been  corrected 
to  read  SA-d60C  Editorial  changes  have 
been  made  for  ease  of  reading. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
S  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 
Sodete  Natioiiale  IndustrieDe  Aaroapadale. 
Applies  to  Model  SA-360C  series 
helicopters,  certiflcated  In  all  categories. 
-  Compliance  required  as  indicated,  unless 
already  accomplished. 

To  prevent  loss  of  main  rotor  speed  due  to 
a  failure  in  the  engine  to  main  transmission 
connection,  within  10  hours  time  in  service 
after  the  effective  date  of  this  AD,  accomphsh 
the  following: 

(a)  Visually  inspect  for  cracks  and  other 
defects  in  the  two  half  housings  and  tlie 
gimbal  ring  attachment  flange. 

Note. — During  the  inspection  required  by 
paragraph  (a)  of  tliis  AD.  particular  attention 
should  be  directed  to  the  attachment  points/ 
areas. 

(b)  Remove  the  upper  housing  half  and 
visually  inspect  the  flexible  couplings  on  the 
clutch  and  main  tranamiMion  sides  at  the 
attaclunent  points  for  craclcs,  breaks, 
distortion,  and  fretting  corrosion. 

(c)  Remove  the  nut  from  one  of  the  bolts 
attaching  the  flexible  couphng  and  check  for 
correct  positioning  of  the  flectors. 

Note.— 1.  The  press-fit  area  of  the  {lector 
bushings  should  be  located  on  the  flange  side. 

2.  Upon  re-installation  of  the  nut  dry 
torque  the  nut  to  4  to  5  mdaN.  [30-36  h  lbs). 

(d)  Check  the  condition  of  the  main 
transmission  input  coupling  flange  for  marks, 
scores,  and  impacts. 

(e)  If  during  the  inspections  and  checks 
required  by  paragraphs  (a),  (b).  [c).  and  (d)  of 
this  AD,  a  crack  is  found,  inspect  the  main 
transmisson  flange  fortTaclis  using  the  dye 
penetrant  method. 

(f)  If  cracks  are  found  during  the 
inspections  and  checks  required  by 
paragraphs  (a),  (b),  or  (e)  of  this  AD,  before 
further  flight,  except  as  provided  by 
paragraph  (h)  of  this  AD,  replace  the  main 
transmission  housing  and  gimbal  ring 
attachment  flange  with  a  serviceable  part. 

(g)  If  no  cracks  are  found  during  the 
inspections  and  checks  required  by 
paragraphs  (a),  (b).  (c),  (d),  or  (e)  of  this  AD, 
repair  other  defects  as  necessary. 

(h)  The  helicopter  may  be  flown  in 
accordance  with  FAR  §}  21.197  and  21.199  to 
a  base  where  the  inspections  and  repairs 
required  by  this  AD  can  be  accomplialied 
provided  paragraph  (a)  of  this  AD  has  been 
accomplished. 

(i)  Report  defects  found  to  the  Chief, 
Aircraft  Certification  Staff,  Europe,  Africa 
and  Middle  East  Office,  FAA  c/o  American 
Embassy.  Brussels,  Belgium.  Reporting 
approved  by  the  Office  of  Management  and 
Budget  OMB  No.  04-R0174. 


Nota.— Aerospatiale  Work  Cards  No.  65- 
31-601.  dated  November  1976,  and  No.  66-31- 
401,  dated  June  1975,  and  Section  02.80  of  the 
Aeroepatiale  Standard  Practices  Manual, 
refer  to  tlie  inspections  and  checks  required 
by  tliis  AD. 

This  amendment  becomes  effective 
May  e,  1962.  as  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  telegraphic  AO 
T80-21-52,  issued  October  8, 1980. 
which  contained  this  amendment 

(Sees.  313(a),  601,  and  603.  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C  1354(a). 
1421,  and  1423);  sec.  6(c),  Department  of 
Transportation  Act  (49  UAC  1655(c));  14 
CFR  11.89) 

Note.— The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation  that  is 
not  major  under  Section  8  of  Executive  Order 
12291.  It  is  impracticable  for  the  agency  to 
follow  the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  was 
previously  issued  in  telegraphic  form  to 
known  owners  and  operators  to  correct  an 
unsafe  condition  in  aircralL  The  present 
action  codifies  the  rule  and  makes  it  effective 
as  to  all  persons.  It  has  been  further 
determined  that  this  document  involves  an 
emergency  regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979).  If  this  action  is 
sut>sequently  detennined  to  involve  a 
significant  regulation,  a  final  regulatory 
evaluation  or  analysis,  as  appropriate,  will  be 
prepared  and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not  required).  A 
copy  of  it,  when  filed,  may  be  obtained  by 
contacting  the  person  identified  above  under 
the  caption  "FOR  further  information 
CONTACT." 

This  rule  is  a  final  order  of  the 
Administrator  under  the  Federal  Aviation 
Act  of  1958,  as  amended.  As  such,  it  is 
subject  to  review  only  by  the  courts  of 
appeals  of  the  United  States,  or  the  United 
Slates  Court  of  Appeals  for  the  District  of 
Columbia. 

Issued  in  Washington,  D.C.  on  April  28. 
1982. 

GooigB  |.  Pour. 

Acting  Director  of  Airworthiness,  A  WS-1. 
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14  CFR  Part  39 

[Alrworttiin«m  Dockat  Na  82-ASW-16: 
Amdt  39-4373] 

Alrwortttiness  Directives;  Sodete 
Nattonale  Industrielle  Aerospatiale 
(SNIAS)  Model  AS350  and  AS355 
Series  Helicopters 

AQCNCV:  Federal  Aviation 
Administration  (FAA),  EKDT. 
ACTtONc  Final  rule. 

8UMMAJIV:  This  amendment  adopts  a 
new  airworthiness  directive  [AO] 
reqoiriog  frequent  inspectiona  of  the  tail 


rotor  blades  installed  on  Aerospatiale 
Model  AS350  and  AS355  Series 
helicopters.  The  AO  is  needed  to  detect 
possible  bond  failure  between  the  blade 
leading  edge  protection  strip  and  the 
body  of  the  blade.  Loss  of  the  strip  may 
cause  separation  of  the  tail  rotor  &om 
the  helicopter  due  to  severe  unbalance 
of  the  tail  rotor  and  subsequ^it  loss  of 
control  of  the  hehcopter. 

dates:  Effective  May  10, 1982. 
Compliance  required  as  prescribed  in 
the  AD. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Aerospatiale  Helicopter  Corporation. 
2701  Forum  Drive,  Grand  Prairie,  Texas 
75051,  Attention:  Customer  Support 

These  documents  may  be  exooained  at 
the  Office  of  the  Regional  Counsel. 
Southwest  Region.  Federal  Aviation 
Administration.  4400  Blue  Mound  Road. 
Fort  Worth,  Texas,  or  Rules  Docket  in 
Room  910,  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT; 

Chris  Christie,  Chief.  Aircraft 
Certification  Staff,  FAA.  Europe,  Africa, 
and  Middle  East  Office,  c/o  American 
Embassy,  Brussels,  Belgium,  or  James  H. 
Major,  Helicopter  Policy  and  Procedures 
Staff.  Aircraft  Certification  Division. 
Federal  Aviation  AdminiatraUon,  P.O. 
Box  1689,  Fort  Worth.  Texas  76101. 
telephone  number  (817J  624-4911. 
extension  502. 

SUPPLEMENTARY  INFORMATION:  Partial 

bond  faihue  of  a  tail  rotor  blade  leading 
edge  stainless  steel  protective  strip 
reportedly  occurred  at  24  and  47  hours' 
total  time  in  service  on  two  Aerospatiale 
Model  AS350/AS355  series  helicopters. 
Separation  of  the  protective  strip  from 
the  blade  may  cause  a  severe  unbalance 
of  the  tail  rotor  with  resulting  severe 
vibration  of  the  tail  rotor  and  possible 
separation  of  the  tail  rotor  from  the 
helicopter.  Loss  of  the  tail  rotor  in  flight 
may  cause  loss  of  control  of  the 
helicopter.  Since  partial  bond  failure  of 
the  blade  protective  strip  may  exist  or 
occur  on  other  heUcopters  of  the  same 
type,  an  AD  is  issued  for  Aerospatiale 
Model  AS390  and  AS355  series 
helicopters  to  require  frequent 
inspections  of  the  blade  strips  at 
intervals  not  to  exceed  10  hoius'  time  in 
service  until  100  hours'  time  in  service 
has  been  attained.  Tail  rotor  blades  that 
have  protection  strips  replaced  in 
accordance  with  an  FAA  approved 
repair  procedure  are  also  subject  to 
these  frequent  inspections  until  100 
hours'  time  in  service  has  been  attained 
after  the  repair.  Bond  failure  after  100 
hours'  time  in  service  should  not  occur. 
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Tail  rotor  blades  having  strips  with 
partial  bond  failure  that  is  more  than  10 
percent  of  the  bond  area  must  be 
removed  before  further  flight 

Aerospatiale  contends  Aat  a  pilot  can 
accomplish  the  inspections.  The  FAA 
does  not  agree.  Interpretation  of  the 
inspection  results  is  beyond  the 
capability  of  a  pilot  Hie  pilot  is 
therefore  not  permitted  to  accomplish 
the  inspections. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  the  amendment 
it  is  found  that  notice  and  public 
procedure  hereon  are  impracticable  and 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days. 

Approximately  one  half  of  the  U.S. 
fleet  of  Model  AS350  and  AS355 
helicopters  could  be  affected  by  the 
inspections  speci^ed  in  the  AO  for  an 
estimated  impact  of  approximately 
$14,000. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
S  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

SociBia  Natioiiale  iBduaizlaBe  Aenwpafials 
(SNIAS).  Applies  to  Model  AS350  and  AS366 
Series  helicopters  certificated  in  all 
categories  that  are  equipped  with  tail  rotor 
blades  P/N  350A.12.0030.01,  02,  04.  or  05 
(Airthworthiness  Docket  No.  82-ASW-16). 

Compliance  required  before  further  flight 
after  the  effective  date  of  this  AD,  and 
thereafter  at  intervals  not  to  exceed  10  hours' 
time  in  service  from  the  last  inspection  until 
the  tail  rotor  blades  aUain  100  hours'  or  more 
total  time  in  service  since  new  or  since 
replacement  of  the  stainless  steei  leading 
edge  strip. 

To  detect  lx>nd  failure  between  each  tail 
rotor  blade  body  and  the  steel  leading  edge 
protective  strip,  inspect  by  tapping  along  the 
span  and  over  the  surface  of  the  leading  edge 
strip  with  a  coin  or  similar  device.  Remove 
the  affected  tail  rotor  blade  before  further 
flight  if  a  change  in  sotmd  tone  is  found  that 
indicates  bond  failure  exceeds  10  percent  of 
the  strip  bond  area. 

Equivalent  means  of  compliance  with  this 
AD  must  be  approved  by  the  Chief,  Aircraft 
Certification  Staff,  FAA  Europe,  Africa,  and 
Middle  East  Office,  c/o  American  Embassy, 
Brussels,  Belgium. 

(Aerospatiale  Telex  Service  No.  2366  for  all 
Model  AS350  and  AS355  operations  dated 
Februaiy  4, 1982,  pertains  to  this  subject] 

This  amendment  becomes  effective 
May  la  1982. 

(Sees.  813(a),  ecn,  and  603,  Federal  Aviation 
Act  of  1858,  as  amended  (49  U.S.C  1354(a]. 


1421,  and  1423);  sec  6(c),  Department  of 
Transportation  Act  (49  U.S.C  ie55(c));  14 
CFR  11.89) 

Note. — ^The  FAA  has  determined  that  tiiis 
document  involves  a  regulation  which  is  not 
considered  to  be  major  under  Executive 
Order  12291  or  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  26, 1979).  A  copy  of  the  final 
regulatory  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
person  identified  under  the  caption  'TOR 
FURTHER  INFORMATION  CONTACT." 

This  rule  is  a  final  order  of  the 
Administrator  imder  the  Federal 
Aviation  Act  of  1958,  as  amended.  As 
such,  it  is  subject  to  review  only  by  the 
various  courts  of  appeals  of  the  United 
States,  or  the  United  States  Court  of 
Appeals  for  the  EHstrict  of  Columbia. 

Issued  in  Fort  Wortli.  Texas,  on  ^iril  21, 
1982. 

C  R.  Metughi,  Jr., 
Director,  Southwest  Region. 

[PR  Doc  82-12340  FUed  5-«-a2;  8:45  am] 
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14  CFR  Part  71 

[Airspace  Docket  Na  81-AQL-4a] 

Designation  of  Transition  Area;  St 
Jacol>.liL 

AOENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  The  nature  of  this  Federal 
action  is  to  designate  controlled 
airspace  near  St  Jacob,  Illinois,  to 
accommodate  a  new  instrument 
approach  into  Shafer  Metro  East 
Airport  St.  Jacob,  Illinois,  established 
on  the  basis  of  a  request  from  the  Shafer 
Metro  East  Airport  officials  to  provide 
that  facihty  with  instrument  approach 
capability  utilizing  the  Troy,  Illinois, 
VORTAC. 

The  intended  effect  of  this  action  is  to 
insure  segregation  of  the  aircraft  using 
approach  procedures  instrument 
weather  conditions  from  other  aircraft 
operating  under  visual  weather 
conditions. 

EFFECTIVE  DATE:  July  8. 1982. 
FOR  FURTHER  INFORMA-nON  CONTACT 
Edward  R.  Heaps,  Airspace,  Procedures, 
and  Automation  Branch,  Air  Traffic 
Division,  AGL-53a  FAA,  Great  Lakes 
Region,  2300  East  Devon  Avenue,  Des 
Plaines.  Illinois  60018.  Telephone  (312) 
894-7360. 

SUPPLEMENTARY  INFORMATION:  To 
clarify  the  airspace  area  involved,  the 
description  of  the  transition  area 
extension  has  been  rewritten  to  make 
reference  to  the  Shafer  Metro  East 


Airport  in  lieu  of  the  Troy,  Illinois, 
VORTAC;  however,  this  %vill  cause  no 
change  &om  the  airspace  area  depicted 
on  the  map  included  in  the  Notice  of 
Proposed  Rulemaking  dated  January  20, 
1982. 

The  floor  of  the  controlled  airspace  in 
this  area  will  be  lowered  from  1200* 
above  ground  to  700*  above  groimd.  Hie 
development  of  the  proposed  instrument 
procedures  requires  that  the  FAA  lower 
the  floor  of  the  controlled  airspace  to 
insure  that  the  procedure  will  be 
contained  within  controlled  airspace. 
The  minimiim  descent  altitude  for  this 
procedure  may  be  established  below  the 
floor  of  the  70D-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  area  of  the  instrument 
procedure,  which  will  enable  other 
aircraft  to  circumnavigate  the  area  in 
order  to  comply  with  applicable  visual 
flight  rule  requirements. 

Discussion  of  Ciunments 

On  page  65726  of  the  Federal  Register 
dated  February  8, 1982,  the  Federal 
Aviation  Administration  published  a 
Notice  of  Proposed  Rulemaking  which 
would  amend  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  so  as  to 
establish  a  700-foot  controlled  airspace 
transition  area  near  St  Jacob,  Illinois. 
Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
One  letter  of  objection  was  received 
from  the  owner  of  the  Highland- Winet 
Illinois,  Airport  and  that  spoke  from  an 
economic  viewpoint  No  objections  from 
an  aeronautical  standpoint  were 
received  as  a  result  of  the  Notice  of 
Proposed  Rulemaking. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Airways,  Special  use 
airspace.  Prohibited  areas,  Restricted 
areas. 

Adoption  of  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  is 
amended,  effective  July  8, 1982,  as 
follows: 

In  S  71.181  (46  FR  540).  the  following 
transition  area  is  added: 

SL|M»b,m. 

Tbat  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Shafer  Metro  East  Airport  (latitude 
38*43'55" N.,  longitude 89'48ir'  W),  and 
within  1.75  miles  each  side  of  the  Troy, 
Illinois,  VORTAC  facUity  090'  radial 
extending  from  the  S-mile  radius  to  6.5  miles 
west  of  tlM  Shafer  Metro  East  Airport 
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(Sec.  307(a).  Federal  Aviation  Act  of  1958  (49 
U.&C.  1348(8)):  gee  e(c).  Department  of 
Transportation  Act  (49  U.S.Q  1655(c)):  {  11.61 
of  the  Federal  Aviation  Regulations  (14  CFR 
11.61)) 

Note.— The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  cmrenL  It  is  certified 
that  thi»— (1)  is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26, 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal;  and  (4)  will 
not  have  a  significant  economic  Impact  on  a 
substantial  number  of  small  entities  under 
the  criteria  of  the  Regulatory  Flexibility  Act 

Issued  in  Des  PUines,  Illinois,  on  April  IS, 
1982. 

Paul  K.  Bohr, 

Acting  Director,  Great  Lakes  Region. 

(FR  Doc.  a2-12061  Piled  S-S-«2:  tM  UiJ 
BlUJNa  COOC  4S10-1VM 


14  CFR  Part  71 

[AlrapM*  Docket  Na  81-AQL-42] 

Designation  Transition  Area,  New 
Holstein,  Wis. 

agency:  Federal  Aviatioa 
Administration  (FAA).  DOT. 
action:  Final  rule. 

summary:  The  nature  of  this  Federal 
action  is  to  desigaate  controlled 
airspace  near  New  Holstein,  Wisconsin, 
to  accommodate  a  new  instrument 
approach  into  New  Holstein  Mimicipal 
Airport,  which  was  established  on  the 
basis  of  a  request  from  the  New 
Holstein  Municipal  Airport  officials  to 
provide  that  facility  with  instrument 
approach  capability.  The  VOR/DME-A 
procedure  under  consideration  will  be 
based  on  the  Oshkosh.  Wisconsin. 
VORTAC. 

The  intended  effect  of  this  action  is  to 
insure  segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
weather  conditions  from  other  aircraft 
operating  under  visual  weather 
conditions. 

EFFECnVE  DATE:  July  8, 1982. 
FOB  FURTHER  INFORMATION  CONTACT 

Edward  R.  Heaps,  Airspace,  Procedures, 
and  Automation  Branch.  Air  Traffic 
Division.  AGL-530.  FAA,  Great  Lakes 
Region,  2300  East  Devon  Avenue,  Des 
Plaines.  Illinois  60018,  Telephone  (312) 
604-7360. 

SUPPLEMENTARY  INFORMATION:  The  floor 

of  the  controlled  airspace  in  this  area 
will  be  lowered  from  1200*  above  ground 
to  700"  above  ground.  The  development 
of  the  proposed  instrument  proceduret 


requires  that  the  FAA  lower  the  floor  of 
the  controlled  airspace  to  insure  that  the 
procedure  will  be  contained  within 
controlled  airspace.  The  tninlmnm 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the  700 
foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  area  of  the  instrument 
procedure  which  will  enable  other 
aircraft  to  circumnavigate  the  area  in 
order  to  comply  with  applicable  visual 
flight  rule  requirements. 

Discussion  of  Comments 

On  page  62471  of  the  Federal  Register 
dated  December  24, 1981,  the  Federal 
Aviation  Administration  published  a 
Notice  of  Proposed  Rulemaking  which 
would  amend  t  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  so  as  to 
establish  controlled  airspace  near  New 
Holstein,  Wisconsin.  Interested  persons 
were  invited  to  peulicipate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA. 

No  objections  were  received  as  a 
result  of  the  Notice  of  Proposed 
Rulemaking. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Airways,  Special  use 
airspace.  Prohibited  areas,  Restricted 
areas. 

Adoption  of  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
Part  71  of  the  Federal  Aviation 
RegulatiMis  (14  CFR  Part  71)  is 
amended,  effective  July  8, 1982.  as 
follows: 

In  §  71.181  (46  FR  540).  the  following 
transition  area  is  addecL 

Naw  Hoistafai.  Wis. 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  five  mile 
radius  of  the  New  Holstein  Municipal  Airport 
(latitude  43*5e'41"  N..  longitude  88'06'5r'  W) 
within  two  and  one-half  miles  each  side  of 
the  Oshkosh  VORTAC  096  radial  extending 
from  the  five  mile  radius  area  to  seven  miles 
west  of  the  airport 

(Sec  307(a),  Federal  Aviation  Act  of  19S8  (49 
U.S.C.  1348(a)):  sec.  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c));  1 11.81 
of  the  Federal  Aviation  Regulations  (14  CFR 
ll.ei)) 

Note.— The  FAA  has  determined  that  this 
reguIatioQ  only  involves  an  established  body 
of  technical  relations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It  is  certified 
that  this— (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1078);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  tlw 


anticipated  impact  is  so  minimal:  and  (4)  will 
not  have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  under 
the  criteria  of  the  Regulatory  Flexibility  Act 

Issued  in  Des  Plaines,  Illinois,  on  April  13, 
1982. 

Paul  K.  Bohr, 

Acting  Director,  Great  Lakes  Region. 

[FK  Doc.  SZ-UOSO  Filed  S-S-tt  %M  am| 
BtUJNQ  COOe  4t1»-19-M 


DEPARTMENT  OF  COMIWERCE 
International  Trade  Administration 
15  CFR  Part  385 

Removal  of  Reference  to  Country 
Group  P  In  S  385.2 

AOENCY:  Office  of  Export 
Adminisfration.  International  Trade 
Adminisfration,  Commerce. 
action:  Final  rule. 

summary:  a  document  published  in  the 
Federal  Register  of  December  29, 1981. 
pages  62836-82840,  was  intended  to 
remove  all  references  to  Country  Group 
P  (People's  Repubbc  of  China)  from 
S  385.2  of  the  Export  Administration 
Regulations,  but  the  document  failed  to 
specify  removal  of  the  reference  in 
paragraph  (b)  of  that  section.  This  rule. 
which  neither  expands  nor  limits  the 
provisions  of  the  Regulations,  removes 
the  reference  to  Country  Group  P  in 
§  385.2(b). 

date:  Effective  May  6, 1982. 

FOR  further  information  CONTACT: 

Archie  Andrews,  Director,  Exporters' 
Service  Staff.  Office  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230 
(Telephone:  (202)  377-4811). 

SUPPLEMENTARY  INFORMATION: 

Rulemaking  Requirements 

In  connection  with  varioos  rulemaking 
requirements,  the  Office  of  Export 
Administration  has  determined  that: 

1.  Under  section  13(a)  of  the  Export 
Administration  Act  of  1979  (Pub.  L  96- 
72.  50  U.S.C.  app.  2401  et  sag.)  ("the 
Act"),  this  rule  is  exempt  from  the  public 
participation  in  rulemaking  procedures 
of  the  Administrative  Procedure  Act. 
This  rule  does  not  impose  new  controls 
on  exports,  and  is  therefore  exempt  from 
section  13(b)  of  the  Act  which 
expresses  the  intent  of  Congress  that 
where  practicable  "regulations  Imposing 
controls  on  exports"  be  published  in 
proposed  form. 

2.  This  rule  does  not  impose  a  burden 
under  the  Paperwork  Redaction  Act  of 
198a  44  U.S.a  3501  et  seq. 
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3.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
FlexibUity  Act.  5  U.S.C.  601  etseq. 

4.  This  rule  is  not  a  major  rule  vvithin 
the  meaning  of  section  1(b)  of  Executive 
Order  12291  (46  FR  13193.  February  19. 
1981).  "Federal  Regulation." 

Therefore,  this  regulation  is  issued  in 
final  fonn.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis. 

List  of  Subjects  in  15  CFR  Part  385: 

Commodity  Control  List,  Communist 
countries,  Country  groups,  Export 
licenses.  Exports. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  36*-399)  are  amended  as  follows: 

PART  385— SPECIAL  COUMTRY 
POUCIES  AND  PROVISIONS 

S38S.2    (Amended] 

Paragraph  (b)  of  §  385.2  is  amended 
by  removing  the  symbol  "P." 

(Sees.  13  and  15.  Pub.  L  96-72.  93  Stat  503.  SO 
U.S.C.  app.  §  2401  et  seq.;  Executive  Order 
No.  12214  (45  FR  29783,  May  6, 1980); 
Department  Organization  Order  10-3  (45  FR 
6141,  January  25, 1980);  International  Trade 
Organization  and  Function  Orders  41-1  (45 
FR  11862.  February  22, 1980)  and  41-4  (45  FR 
65003,  October  1. 1980).) 
Dated:  April  20, 1982. 
Vincent  F.  DeCain, 

Acting  Director,  Office  of  Export 
Administration. 

[FR  Doc.  et--l22ai  FUed  S-6-82:  MS  us) 
BILUNQ  COOE  U10-2$-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  6 
[T.D.  e2-«8] 

Private  Aircraft  Arriving  In  the  United 
States 

agency:  Customs  Service.  Treasury. 
action:  Rule. 

SUMMARY:  By  an  interim  regulation 
published  as  T.D.  82-52  in  the  Federal 
Register  on  March  24, 1982  (47  FR 
12620),  secGon  8.14,  Customs 
Regulations  (19  CFR  6.14),  was  amended 
to  extend  the  area  of  entry  from  which 
private  aircraft  arriving  in  the  United 
States  must  furnish  a  notice  of  intended 
arrival  to  Customs.  The  interim 
regulation  took  effect  on  April  1, 1982. 
Section  6.14  had  previously  provided  for 
a  notice  of  intended  arrival  for  private 
aircraft  arriving  in  the  United  States  vie 


the  U.S./Mexican  border.  The  previous 
regulation  further  stated  that  the  aircraft 
required  to  furnish  such  notice  must 
land  at  one  of  the  designated  airports. 
T.D.  82-52  extended  the  notice 
requirement  to  private  aircraft  arriving 
in  the  United  States  via  the  Gulf  of 
Mexico  and  Atlantic  Coasts  and  further 
provided  that  the  aircraft  required  to 
furnish  such  notice  must  land  at  the 
nearest  designated  airport  to  the  border 
or  coastline  crossing  point.  The  list  of 
designated  airports  was  also  expanded. 
The  amendment  was  necessary  because 
of  the  severity  of  the  drug  abuse 
problem,  the  major  increase  in  illegal 
importations,  and  the  need  for 
immediate  action  to  expand  the 
effectiveness  of  drug  smuggling 
enforcement. 

This  document  adds  the  Fort 
Lauderdale  Executive  Airport  and 
Industrial  Airpark.  Fort  Lauderdale. 
Florida,  and  the  St.  Lucie  Coimty 
International  Airport,  Fort  Pierce, 
Florida,  to  the  list  of  designated  airports 
in  section  6.14(g).  It  has  been  determined 
that  it  is  necessary  to  add  these  airports 
to  the  list  in  order  to  retain  the  current 
level  of  service  at  these  airports  and  to 
alleviate  potential  congestion  at  the 
other  designated  airports. 

EFFECTIVE  date:  These  additions  to  the 
list  of  designated  airports  are  effective 
on  May  6, 1982.  The  interim 
amendments  to  section  6.14  became 
effective  on  April  1, 1982. 

FOR  FURTHER  INFORMATION  CONTACT 

Sidney  A.  Reyes.  Arnold  L  Sarasky.  or 
David  Austin,  Office  of  Inspection,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW..  Washington,  D.C.  20229 
(202-566-5607). 

Lut  of  Subjects  in  19  CFR  Part  6 

Customs  duties  and  inspection.  Air 
carriers.  Air  transportation.  Aircraft, 
Airports. 

Amendments  to  the  Regulations 

PART  6— AIR  COMMERCE 
REGULATIONS 

S6.14    [Amended] 

Section  8.14(g),  Customs  Regulations 
(19  CFR  6.14(g)).  is  amended  by  inserting 
the  Fort  Lauderdale  Executive  Airport 
and  Industrial  Airpark,  Fort  Lauderdale, 
Florida,  and  the  St  Lucie  Cotmty 
International  Airport,  Fort  Pierce. 
Florida,  in  appropriate  alphabetical 
order  in  the  list  of  designated  airports. 
(R.S.  251,  as  amended,  sec.  624,  46  Stat  759, 


sec  lioa  72  SUt  7990.  as  amended  (10  U.&C 
66, 1624.  49  U.8.C  1500)) 

Wlffiam  von  Rub. 

Commissioner  ofCustomM. 
Approved  April  21. 1982. 
lohn  M."walkar.  Jr.. 
Assistant  Secretary  of  the  TreoBiuy. 

[PR  Doc.  8Z-12S12  Filed  S-S-K:  ft4S  un| 


DEPARTMENT  OF  DEFENSE 

Department  Of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Conskms  at  Sm.  1972 

agency:  Department  of  the  Navy.  DOD. 
action:  Final  rule. 

summary:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS)  to  reflect  that 
the  Secretary  of  the  Navy:  (1)  Has 
determined  that  USS  BOONE  (FFG  28)  is 
a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  certain 
provisions  of  the  72  COLREGS  withoat 
interfering  with  its  special  function  as  a 
naval  frigate,  and  (2)  has  found  that  USS 
BOONE  (FFG  28)  is  a  member  of  the 
FFG  7  class  of  ships,  certain  exemptions 
for  which  have  been  previously  granted 
under  72  COLREGS  Rule  sa  The 
intended  effect  of  this  rule  is  to  warn 
mariners  in  waters  where  the  72 
COLREGS  apply. 
EFFECTWE  DATE:  April  9, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Captain  Richard  J.  McCarthy,  JAGC, 
USN,  Admiralty  Counsel,  Office  of  the 
Judge  Advocate  General,  Navy 
Department,  200  Stovall  Street 
Alexandria,  VA  22332,  Telephone 
Number  (202)  325-9744. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  Executive 
Order  11964  and  33  U.S.C.  1605,  the 
Department  of  the  Navy  amends  32  CFR 
Part  706.  This  amendment  provides 
notice  that  the  Secretary  of  the  Navy 
has  certified  that  USS  BOONE  (FFG  28) 
is  a  vessel  of  the  Navy  which,  due  to  its 
special  construction  and  purpose, 
cannot  comply  fully  with  72  COLREGS: 
Rule  21(a)  regarding  the  arc  of  visibility 
of  its  forward  masthead  light  Annex  L 
Section  2(a)(i),  regarding  the  height 
above  the  hull  of  its  forward  masthead 
light  and  Annex  L  Section  3(b). 
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regarding  tlie  horizontal  relationship  of 
its  sidelights  to  its  forward  masthead 
light,  without  interfering  with  its  special 
function  as  a  Navy  frigate.  The 
Secretary  of  the  Navy  has  also  certified 
that  the  above-mentioned  light  is    "* 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements.  • 

Notice  is  also  provided  to  the  effect 
that  USS  BOONE  (FFG  28)  is  a  member 
of  the  FFG  7  class  of  ships  for  which 
certain  exemptions,  pursuant  to  72 
COLREGS  Rule  38,  have  been  previously 
authorized  by  the  Secretary  of  the  Navy. 
The  exemptions  pertaining  to  that  class, 
found  in  the  existing  tables  of  a  §  706.3, 
are  equally  applicable  to  this  ship. 
Moreover,  it  has  been  determined,  in 
accordance  with  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  comment  prior  to  adoption  is 
impracticable,  unnecessary  and  contrary 
to  public  interest  since  it  is  based  on 
technical  findings  that  the  placement  of 
lights  on  this  ship  in  a  manner  different 
from  that  prescribed  herein  will 
adversely  affect  the  ship's  ability  to 
perform  its  military  function. 

List  of  Subjects  b  32  CFR  Part  706 

Marine  safety.  Navigation  (water). 
Vessels. 

PART  TOe-CERTIFICATIONS  AND 
EXEMPTIONS  UNDER  THE 
INTERNATIONAL  REGULATIONS  FOR 
PREVENTING  COLLISONS  AT  SEA, 
1972 

Accordingly,  32  CFR  Part  706  is 

amended  as  follows: 

§706.2    [Amended] 

1.  Table  One  of  S  706.2  is  amended  as 
follows  to  indicate  the  certifications 
issued  by  the  Secretary  of  the  Navy: 


OMancain 
ten 


Hmbm 


USS  BOONE _  FfG  2S 


lyhl  below 
rnMfnuvn 
raqulrad 


1.6 


2.  Table  Four  of  S  706.2  is  amended  by 
adding  to  the  existing  paragraph  8  the 
following  vessel  for  which  navigational 
light  certifications  are  herewith  issued 
by  the  Secretary  of  the  Navy:  USS 
BOONE  (FFG  28). 


3.  Table  Four  of  9  706.2  is  amended  by 
adding  to  the  existing  paragraph  9  the 
following  vessel  for  which  navigational 
light  certifications  are  herewith  issued 
by  the  Secretary  of  the  Navy: 


NUmMf 


ten 

tofwifd  of 


USS  BOONE. 


FFG  26 


27S 


(Executive  Order  11964;  33  U.S.C  1605) 
Dated:  April  9, 1982. 
Approved: 

John  lj»l»imin, 

Secretary  of  the  Navy. 

[FR  Doc.  82-12334  PUed  S-S-82: 8:4S  am] 
BILLMQ  COOE  3610-AE-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  80, 93, 94, 95,  and  96 
[COD  82-029] 

Regulation  Update  for  Inland 
Navigation  Rules 

AQENCV.  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  This  regulation  removes  from 
Title  33  of  the  Code  of  Federal 
Regulations  the  pilot  rules  for  inland 
Waters  and  western  rivers  as  well  as 
their  respective  interpretive  rules,  and 
other  references  that  are  no  longer  in 
effect  due  to  the  enactment  of  the  new 
Inland  Navigation  Rules.  This  action  is 
editorial  and  does  not  add  or  delete  any 
legal  requirements  on  the  public 
EFFECnvi  DATE  The  effective  date  of 
this  regulation  is  June  7, 1982. 
FOR  nmTHER  INFORMATION  CONTACT: 
LCDR  Kent  Kirkpatrick,  Project 
Manager,  Office  of  Navigation,  Room 
1606,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW.,  Washington, 
DC  20593,  (202)  245-OlOa 
SUPPLEMENTARY  INFORMATION:  The 

Inland  Navigational  Rules  Act  of  1980 
(Pub.  L  96-691.  33  U.S.C.  2001) 
established  a  new  set  of  navigation 
rules  which  superseded  the  old  Inland 
Rules,  the  Western  Rivers  Rules,  their 
respective  regulatory  pildt  rules,  and 
parts  of  the  Motorboat  Act  of  194a  The 
effective  date  of  the  new  rules  was 
December  24, 1981,  except  for  the  Great 
Lakes,  where  the  date  has  been 
established  as  March  1, 1983.  The  Inland 


Navigational  Rules  Act  repealed  the  old 
statutory  navigation  rules  and  did  not 
contain  a  savings  clause  which  would 
have  preserved  the  validity  of  the 
regulations  that  had  been  issued  under 
the  authority  of  ^e  old  statutes.  The 
regulations,  however,  would  remain  on 
the  books  even  though  no  longer  valid, 
unless  removed  by  administrative 
action.  This  action  removes  those 
sections  which  are  now  invalid. 

References  to  the  old  navigation  rules 
appear  in  several  places  in  the 
regulations  which  will  remain  in  effect 
These  references  are  also  being  deleted. 

Parts  93  through  96,  containing  the  old 
pilot  rules  for  inland  waters  and  western 
rivers,  and  the  interpretive  rulings  for 
those  parts,  are  being  removed.  Parts  97 
and  98,  the  pilot  rules  and  interpretive 
rulings  for  the  Great  Lakes,  will  be 
deleted  after  the  Inland  Rules  become 
effective  on  the  Great  Lakes  on  March  1, 
1983. 

Part  80  is  amended  to  delete 
references  to  the  Inland  Waters  and 
Western  Rivers  rules  and  interpretive 
rulings. 

Part  92,  Anchorage  and  navigation 
regulations:  St  Mary's  River,  Michigan, 
will  be  amended  and  moved  to  another 
location  in  Tide  33,  Code  of  Federal 
Regulations  by  a  separate  rulemaking 
action. 

List  of  Subjects  in  33  CFR  Ports  80,  S3, 
94. 95.  and  96 

Navigation  (water).  Waterways. 

Drafting  Infonnation 

The  principal  persons  involved  in 
drafting  this  rulemaking  are  LCDR  Kent 
Kirkpatrick,  Project  Manager,  Office  of 
Navigation,  and  Lieutenant  Michael 
Tagg,  Project  Attorney,  Office  of  Chief 
CounseL 

Regulatory  Evaluation 

This  regulation  removes  obsolete 
materials  from  the  Code  of  Federal 
Regulations,  and  does  not  substantively 
change  existing  requirements  or 
responsibilities  of  either  the  public  or 
the  Coast  Guard.  As  this  rulemaking  is 
solely  editorial,  the  Coast  Guard  for 
good  cause  finds  that  notice  and 
comments  fire  uimecessary.  The 
rulemaking  has  been  determined  to  be 
non-major  under  Executive  Order  12291 
and  and  non-significant  under  the 
provisions  of  DOT  Order  2100.5  of  May 
22, 1980.  Since  the  rulemaking  has  no 
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impact,  it  is  certified  under  section 
605(b)  of  the  Regulatory  Flexibility  Act 
(94  Stat  1164,  5  U.S.C.  601)  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

PART  80-COLREGS  DEMARCATION 
UNES 

Accordingly,  Title  33  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  Section  80.01  is  revised  to  read  as 
follows: 

§  80.01    General  ImsIs  and  purpose  of 
demarcation  Nnes. 

(a)  The  regulations  in  this  part 
establish  the  lines  of  demarcation 
delineating  those  waters  upon  which 
mariners  shall  comply  with  the 
International  Regulations  for  Preventing 
Collisions  at  Sea.  1972  (72  COLREGS) 
and  those  water  upon  which  mariners 
shall  comply  with  the  Inland  Navigation 
Rules. 

(b)  The  waters  inside  of  the  lines  are 
Inland  Rules  waters.  The  waters  outside 
the  lines  are  COLREGS  waters. 

(c)  The  regulations  in  this  part  do  not 
apply  to  the  Great  Lakes  or  their 
connecting  and  tributary  waters  as 
described  in  Part  97  of  this  chapter. 

S  80.820    [RamovMi] 

2.  Section  80.820  is  removed. 

PART  93  [REMOVED] 

3.  Part  93.  Pilot  Rules  for  Inland 
Waters,  is  removed. 

PART  94  [REMOVED] 

4.  Part  94,  Interpretive  Rulings — 
Inland  Rules,  is  removed. 

PART  95  [REMOVED]  . 

5.  Part  05,  Pilot  Rules  for  Western 
Rivers,  is  removed. 

PART  96  [REMOVED] 

6.  Part  96,  Interpretive  rulings,  is 
removed. 

(Sec.  3,  Pub.  L  »-sn,  33  U.S.C.  2071. 48  CSK 
1.46(n)(14)) 

DktecL  April  13. 1982. 

R.  A.  Badman, 

RearAdminwl  U.S.  Coast  Guard.  Chief. 
Office  of  Navigation. 

(FR  Ooc  Br-123«2  FIM  5-6-62;  MS  aal 
MLLMQ  COOe  4*1»-14>W 


33  CFR  Part  110 
[CCGO11-80-08] 

Anchorage  Grounds,  Los  Angeles 
Long  Beach  Hartwrs,  Cattfomla 

AQENCY:  Coast  Guard,  DOT. 
action:  Final  rule. 


SMMMARV:  The  Coast  Guard  has  revised 
the  anchorage  regulations  for  Long 
Beach  Harbor,  California.  The  affected 
area  lies  along  the  Long  Beach  shoreline 
from  the  mouth  of  the  Los  Angeles  River 
to  the  west  jetty  at  the  entrance  to 
Alamitos  Bay.  This  area  has 
experienced  an  increase  in  recreational 
boating  use  over  the  last  few  years  and 
present  marina  construction  activity  will 
inject  over  2,000  more  pleasure  craft  into 
this  area.  The  need  for  adequate  control 
of  vessel  activity  in  this  area  is 
paramount  if  the  safety  for  the  boating 
public  is  to  be  maintained. 
EFFECTIVE  DATE:  This  amendment 
becomes  effective  on  Jime  7, 1982. 
FOR  RIRTHER  INFORMATION  CONTACT. 
Commander  Lindon  A.  Onstad,  Marine 
Safety  Division.  Eleventh  Coast  Guard 
District.  400  Oceangate,  Long  Beach. 
California  90822.  Phone  Number  (213) 
590-2301. 

SUPPLEMENTARY  MFOfMATION:  On 
February  11, 1982.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  for 

these  regulations  (47  FR  6288).  Interested 
persons  were  requested  to  submit 
comments  and  no  comments  were 
received. 

Drafting  Infmnation 

The  principal  persons  involved  in 
drafting  the  proposal  are:  Commander 
Lindon  A.  Onstad,  Project  Officer, 
Marine  Safety  Division.  Eleventh  Coast 
Guard  District;  and  Lieutenant  William 
P.  Athayde,  Project  Attorney.  District 
Legal  Office,  Eleventh  Coast  Guard 
District 

Discussion  of  Comments 

There  were  no  comments  received. 

Summary  of  Final  Evaluatioo 

These  proposed  regulations  are 
considered  to  be  nonsignificant  in 
accordance  with  the  guidelines  set  out 
in  the  Policies  and  Procedures  for 
Simphfication,  Analysis,  and  Review  of 
Regulations  (DOT  Order  2100.5  of  5-22- 
80).  An  economic  evaluation  of  the 
proposal  was  not  conducted  since  its 
impact  is  expected  to  be  minimal.  The 
proposed  regulations  are  not  considered 
major  in  accordance  with  the  guidelines 
established  in  E.0. 12291  addressing 
regulatory  review.  The  amendment 


imposes  no  economic  burden  and 
benefits  all  small  vessel  owners  tlirou^ 
the  effective  and  efficient  management 
of  the  water  areas  of  Queensway  Bay.  In 
accordance  with  sec  605(b)  of  the 
Regulatory  Flexibility  Act  (94  Stat  1164). 
it  is  also  certified  that  these  rules  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

list  of  Sol^ecls  in  SS  CFK  Part  lit 

Anchorage  grounds. 

PART  110-ANCHORAGE 
REGULATIONS 

Final  Regulations 

In  consideration  of  the  foregoing.  Part 
110  of  Tide  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  By  revising  the  geographical 
description  of  Commercial  Anchorage  E 
found  in  {  110.214(a)(5)  to  read  as 
follows: 

9110.214    Los  Angeles  and  Long  BMdi 
nwDorSi  CHI. 

(a)  •  •  • 

(5)  Commercial  Anchorage  E  (Long 
Beach  Harbor).  An  area  enclosed  by  a 
line  beginning  at  the  southeastern  point 
of  Pier  J  at  latitude  33°44'18£"  N, 
longitiide  118*ll'06.r'  W.;  thence 
northeriy  to  latihide  33'45'06.5"  N, 
longitude  118*ll'06.r'  W.;  dience 
easterly  to  die  southern  lighted  marker 
on  Island  White  at  latitude  33*45'06.3^ 
N..  longitude  118*09'31i)"  W.;  tiience 
southeasterly  to  latitude  33*44'35.5"  N.. 
longitiide  118*oe'10.1"  W.:  thence 
southeriy  to  latitude  33*44'19.0"  N., 
longitiide  llB'OfflO.l"  W.;  dience 
westerly  to  the  southwest  lifted 
marker  on  Island  Chaffee  at  latitude 
33*44'20.0"  N..  longitiide  118*08'20.0"  W4 
thence  westerly  to  the  southeast  lighted 
marker  on  Island  Freeman  at  latitude 
33*44'23.6"  N.,  longitiide  118*09'39.1"  W4 
thence  along  the  south  shore  of  Island 
Freeman  to  the  southwest  lifted 
marker  at  latihide  33'44'25.2"  N., 
longitiide  118*09'4ao"  W.;  dience 
westeriy  to  the  beginning  point 

2.  By  revising  S  110.214(a)(12)  to  read 
as  follows: 

S  110.214    [Amendsd] 

(12)  General  Anchorage  P  (Long  Beach 
Harbor).  An  area  enclosed  by  a  line 
beginning  at  Alamitos  Bay  West  Jetty 
Light  "1"  at  latitude  33'44'14.2"  N.. 
longitiide  118''07'16.2"  W.;  tiience 
northwesteriy  to  the  northwest  comer  of 
Nonanchorage  W  at  latitude  33'44'20.6" 
N.,  longitiide  118*07'28.5"  W.;  dience 


• 
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northwesterly  to  the  southern  lighted 
marker  on  Island  White  at  latitude 
33'45'06.3"  N..  longitude  118°09'31.0"  W.; 
thence  along  the  eastern  shoreline  of 
Island  White  to  the  northern  lighted 
marker  at  latitude  33°45'13.5"  N.. 
longitude  118°09'31.0"  W.;  thence 
northwesterly  to  latitude  33°45'37.1"  N.. 
longitude  118'10'35.5"  W.;  thence 
northerly  to  the  shoreline  at  latitude 
33°45'49.6"  N..  longitude  IIB-IO'SS.S"  W.; 
thence  easterly  and  southerly  along  the 
Long  Beach  shoreline  and  the  Alamitos 
Bay  west  jetty  to  the  beginning  point 

(i)  In  this  anchorage  the  requirements 
of  recreational  and  other  small  craft 
shall  predominate. 

(ii)  Anchoring,  mooring  and 
recreational  boating  activities 
conforming  to  applicable  City  of  Long 
Beach  ordinances  and  regulations 
adopted  pursuant  thereto  are  allowed  in 
this  anchorage. 

3.  By  correcting  the  coordinates  for 
the  northeastern  comer  of  Commer- 
Anchorage  E  found  in  the  description  of 
General  Anchorage  Q  (110.214(a)  (13))  to 
read  laUtude  33°44'35.5"  N.,  longitude 
IIB-OS'IO.!"  W. 

4.  By  adding  a  new  paragraph  (a](18] 
to  S  110.214  to  read  as  follows: 

(a)  *  •  • 

(18)  Nonanchorage  X  (Long  Beach 
Harbor).  Mouth  of  the  Los  Angeles  River 
(Queensway  Bay).  The  waters  extending 
westward  and  northward  to  the  head  of 
navigation  from  a  line  beginning  at  the 
southeastern  point  of  Pier )  at  latitude 
33''44'18.6"  N.,  longitude  118°11'06.7"  W.; 
thence  northerly  to  latitude  33'45'06.5" 
N..  longitude  llB-ll'Oe.r'  W.;  thence 
easterly  to  the  southern  lighted  marker 
on  Island  White  at  latitude  33°45'06.3" 
N.,  longitude  118"09'31.0"  W.;  thence 
along  the  eastern  shoreline  of  Island 
White  to  the  northern  lighted  marker  at 
latitude  33°45'13.5"  N..  longitude 
118°09'31.0  W.;  thence  northwesterly  to 
latitude  33'45'37.1"  N.,  longitude 
118''10'35.5"  W.;  thence  northerly  to  the 
shoreline  at  latitude  33°45'49.6"  N^ 
longitude  118°10'35.5"  W. 

(i)  In  Nonanchorage  X  the 
requirements  of  recreational  and  other 
small  craft  shall  predominate. 

(ii)  No  vessel  may  anchor  in  this  area. 

(iii)  Mooring  and  recreational  boating 
activities  which  conform  to  applicable 
City  of  Long  Beach  ordinances  and 
regulations  adopted  pursuant  thereto  are 
allowed  in  Nonanchorage  X. 

(Sec.  7,  38  Stat  1053,  as  amended.  (33  U.S.C 
471);  sec.  6(g)(1)(A),  80  Stat  937,  (49  U.S.C. 
1655(g)(l)(AJ);  49  CFR  1.46(c)(1);  33  CFR  1.06- 
1(8)) 


Dated:  April  12, 1982. 
A.  P.  Manning,  ' 

Rear  Admiral,  U.S.  Coast  Guard,  Conunander, 
Eleventh  Coast  Guard  District 

[FR  Doc.  S2-lZ3n  Filed  $-5-42: 8:46  ud| 
BHJJNG  COOC  M1(>-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-5-FRL-2066-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Minnesota 

agency:  Environmental  Protection 

Agency. 

action:  Final  rulemaking. 

summary:  This  notice  announces  EPA's 
final  rulemaking  on  the  State  of 
Minnesota's  Part  D  plan  to  attain  the 
primary  {md  secondary  total  suspended 
particulate  (TSP)  ambient  air  quality 
standards  in  the  Twin  Cities  Seven 
County  MetropoUtan  Area  and  the  City 
ofDuluth. 

In  the  November  20, 1981  Federal 
Register  (46  FR  57061),  EPA  proposed  to 
approve  the  overall  TSP  plan,  which 
includes  numerous  State  rules,  as  a 
revision  to  the  Minnesota  SIP.  A  thirty 
day  public  conunent  period  was 
provided  until  December  21, 1981. 
During  that  time  one  comment  was 
received  from  the  State  of  Minnesota 
regarding  APC-29,  Standards  of 
Performance  for  Grain  Handling 
Facilities.  In  a  January  22, 1982,  letter 
the  State  requested  a  conditional 
approval  of  APC-29.  After  review  of  the 
State's  comment  and  request,  EPA  takes 
final  action  today  to  approve  the' State's 
TSP  strategy  with  the  exception  of  APC- 
29  which  is  conditionally  approved. 
EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  June  7, 1982. 
addresses:  Copies  of  the  SIP  revision 
are  available  for  inspection  at  the 
following  addresses: 
Environmental  Protection  Agency, 

Region  V,  Air  Programs  Branqh,  230 

South  Dearborn  Street,  Chicago, 

Illinois  60604. 

Environmental  Protection  Agency, 
Public  Information  Reference  Unit,  401 
M  Street,  SW..  Washington,  D.C 
20460. 
Minnesota  Pollution  Control  Agency, 
1935  West  County  Road  B-2, 
Roseville,  Minnesota  55113. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Delores  Sieja,  Regulatory  Analysis 
Section,  Air  Programs  Branch,  EPA, 
Region  V,  230  South  Dearborn  Street, 
Chicago,  Illinois  60604,  (312)  886-6038. 


SUPPLEMENTARY  INFORMATION:  On 
March  3, 1978  (43  FR  8962)  and  on 
October  5, 1978  (43  FR  45993),  pursuant 
to  the  requirements  of  Section  107  of  the 
Clean  Air  Act  (the  Act),  EPA  designated 
certain  areas  in  each  state  as 
nonattaimnent  with  respect  to  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  total  suspended 
particulates  (TSP). 

In  Minnesota,  Air  Quality  Control 
Region  131  (the  Twin  Cities  Seven 
County  Metropolitan  Area  including 
Hennepin,  Ramsey,  Scott,  Carver, 
Washington,  Dakota,  and  Anoka 
Counties,  as  well  as  the  major  cities  of 
Minneapolis  and  St.  Paul)  and  portions 
of  the  City  of  Duluth  are  designated 
nonattaiiunent  for  the  primary  and 
secondary  TSP  NAAQS.  The  Cities  of 
Red  Wing.  East  Grand  Forks, 
International  Falls,  Cloquet.  and  Silver 
Bay  and  portions  of  the  Mesabi  Iron 
Range  are  designated  nonattainment  for 
the  secondary  TSP  NAAQS.  EPA  notes 
that  on  February  24, 1982  the  State  of 
Minnesota  (State)  submitted 
redesignation  requests  for  the  cities  of 
East  Grand  Forks  and  Silver  Bay.  EPA's 
rulemaking  action  on  these  requests  will 
be  published  in  the  near  future. 

Part  D  of  the  Act,  which  was  added  by 
the  1977  Amendments,  requires  each 
State  to  revise  its  SIP  to  meet  specific 
requirements  for  areas  designated  as 
nonattaiiunent.  The  requirements  for  an 
approvable  SIP  are  described  in  a 
Federal  Register  notice  published  April 
4, 1979  (44  FR  20372).  Supplements  to  the 
April  4, 1979,  notice  were  published  July 

2. 1979  (44  FR  38583),  August  28, 1979  (44 
FR  50371),  September  17, 1979  (44  FR 
53761),  and  November  23, 1979  (44  FR 
67182). 

These  SIP  revisions  must  demonstrate 
attainment  of  the  primary  NAAQS  as 
expeditiously  as  practicable,  but  not 
later  than  December  31, 1982.  On  August 

4. 1980  and  October  17, 1980,  \he  State 
submitted  TSP  control  strategies  for  the 
primary  and  secondary  nonattainment 
areas  within  the  Twin  Cities  Seven 
County  Metropolitan  Area  and  the  City 
of  Duluth.  As  part  of  the  control 
strategies,  the  State  on  January  5, 1981, 
submitted  Rule  APC-33,  Standards  of 
performance  for  coal  handling  facilities, 
and  on  January  23, 1981,  submitted 
amendments  to  their  existing  rules  and 
added  certain  new  regulations. 

The  plans  submitted  for  these 
nonattainment  areas  contain  a  strategy 
that  consists  of  reasonably  available 
control  technology  (RACT)  on 
traditional  (point  and  fugitive  emission) 
sources  and  a  commitment  to  study 
nontraditional  (fugitive  dust)  sources. 
These  plans  are  intended  to  insure 
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attainment  of  the  primary  TSP  NAAQS 
by  December  31. 1982  and  the  secondary 
TSP  NAAQS  by  December  31. 1985. 
Following  is  a  brief  description  of  the 
controls: 


/.  Traditional  Control 

The  strategy  for  controlling  point  and 
fugitive  emission  somt:es  is  based  upon 
(1)  rules  that  limit  particulate  emissions 
through  the  application  of  RACT.  (2) 
rules  that  provide  for  compliance  testing 
procedures  and  other  general 
requirements,  and  (3)  a  permit  procedure 
requiring  the  appUcation  of  RACT 
measures  for  fugitive  emission  sources 
emitting  controlled  particulate  emissions 
over  25  tons  per  year.  These  permits 
must  be  submitted  to  EPA  as  SIP 
revisions. 

II.  Nontraditional  Control 

The  State  submitted  schedules  for  the 
Twin  Cities  and  Duluth  areas  which 
present  a  means  for  assessing 
nontraditional  source  control  measures, 
formulating  appropriate  control 
strategies,  and  implementing  legally 
enforceable  provisions  to  deal  with  the 
source. 

Based  on  its  review  of  the  control 
strategies  for  the  Twin  Cities  Seven 
County  Metropolitan  Areas  and  the  City 
of  Duluth,  EPA,  on  November  20, 1981 
(46  FR  57061)  proposed  to  approve 
Miimesota's  SIP  revision  as  meeting  all 
applicable  requirements  for  Part  D  TSP 
SIPs. 

A  thirty  day  public  comment  period 
was  provided  for  interested  individuals 
to  submit  their  comments  on  the 
proposed  revisions  to  the  Minnesota  SIP 
and  on  KPA's  proposed  approval.  During 
the  public  comment  period  EPA  received 
one  comment  from  the  MPCA.  The 
MPCA's  comment  relates  to  Rule  APC- 
29,  Standards  of  Performance  for  Grain 
Handling  Facihties. 

In  its  notice  of  proposed  rulemaking, 
EPA  stated  that  the  opacity  limits 
contained  in  APC-11,  Restriction  of 
Emission  of  Visible  Air  Contaminants, 
would  apply  to  sources  regulated  under 
APC-2a  In  their  December  18, 1981 
comment  the  MPCA  stated  that  APC-11 
sets  forth  opacity  limitations  for  an 
emission  facility  for  which  a  specific 
standard  of  performance  has  not  been 
promulgated  in  another  regulation. 
MPCA  interprets  APC-29  as  having  a 
standard  of  performance  requirement 
and  contends  that  only  the  provisions  of 
APC-29.  rather  than  APC-11,  apply  to 
grain  handling  facihties. 

However,  the  MPCA  recognizes  that 
problems  exist  in  APC-29  with  respect 
to  the  enforceability  of  RACT  emission 
limitations  and  is  in  the  process  of 


amending  the  rule.  Their  amendments 
will  include  the  addition  of  opacity 
limitations  similar  to  those  contained  in 
APC-11.  Therefore,  in  a  letter  dated 
January  22. 1982  the  State  requested  a 
conditional  approval  of  APC-29  and 
committed  itself  to  submit  the  amended 
rule,  containing  opacity  limits,  to  EPA 
by  December  31, 1982. 

After  review  of  the  State's  comment 
and  request  EPA  is  conditionally 
approving  APC-29.  EPA  notes  that  the 
condition  may  be  satisfied  in  two  ways. 
The  State  may  either  (1)  submit  an 
amended  APC-29  which  contains 
specific  opacity  limits  that  are 
representative  of  RACT  levels  of 
control  or  (2]  submit  operating  permits 
and/or  stipulation  agreements  for  the 
grain  handling  facilities  in  these  two 
nonattaiiunent  areas  which  contain 
opacity  limitations  equivalent  to  RACT 
control  levels.  Whatever  option  is 
chosen,  the  State  must  submit  the 
material  to  EPA  by  December  31. 1982, 
as  a  revision  to  the  Minnesota  SIP.  This 
deadline  is  proposed  for  public  comment 
today  in  a  separate  Federal  Register 
action. 

If  the  State  submits  the  required 
material  by  December  31, 1982,  EPA  will 
follow  the  procedures  described  below 
in  determining  if  the  State  has  satisfied 
the  approved  condition. 

(1)  In  a  Federal  R^pster  notice  EPA 
will  announce  that  the  material  (a)  has 
been  received,  (b)  is  available  for  public 
comment,  and  (c)  will  not  affect  the 
conditional  approved  until  EPA  acts  on 
the  materied. 

(2)  EPA  will  then  evaluate  the 
material  and  any  pubUc  comments  to 
determine  if  the  condition  has  been  met. 
If  it  has,  in  a  notice  of  final  rulemaking, 
EPA  will  then  fully  approve  the  rule  and 
consequently  the  entire  TSP  control 
plan.  If  the  condition  has  not  been  fully 
met  EPA  will  «vithdraw  the  conditional 
approval  and  disapprove  the  plan.  If  the 
plan  is  disapproved,  the  Section 
110(a)(2)(I)  restrictions  on  construction 
will  be  in  effect 

If  the  State  fails  to  submit  the  required 
materials  by  December  31, 1982  EPA 
will  publish  a  Federal  Register  notice 
aimoundng  that  the  conditional 
approval  is  withdrawn,  the  SIP  is 
disapproved,  and  Section  110(a)(2](I) 
restrictions  on  growth  are  in  effect. 

For  a  discussion  of  conditional 
approval  and  its  practical  effect  see  44 
FR  38583  Quly  2, 1979)  and  43  FR  67182 
(November  23, 1979). 

Final  DetenninatioD 

The  strategy  to  reduee  particulates  in 
the  Twin  Cities  Seven  County 
MetropoUtan  Area  and  the  City  of 
Duluth  consists  of  (1)  rules  and  a  permit 


procedure  to  control  point  and  fugitive 
emission  sources  and  (2)  a  schedule  to 
implement  nontraditional  source  controL 
EPA  is  today  approving  the  State  of 
Minnesota's  strategy  to  control 
particulates  in  these  two  areas  with  the 
exception  of  APC-29  which  EPA  is 
conditionedly  approving.  Below  is  a  list 
of  the  rules  which  EPA  is  acting  on 
today. 


Ruto 

OMCrtpHon 

Acttin 

APC-a_ 

DaMton*.  ittraiMiam.  VPi- 
oMHy  of  dvidvite.  aocaM 
to  rixmiiim.  kwivkw,  or- 

AfJPTOKWt 

APC-«_ 

SiwdaKto  otf  pflrtonnano  for 

f'ututm 

floHl     fueMkmng     nftred 

mXit% 

tiMing  MMpment 

■ppnwad' 

APC-5_ 

Simlvtii  <rf  partomiMio*  tor 

Hvr>ma. 

APC-7_ 

Standgdi  ol  pwlumiMMj*  lor 

incinflrslon. 

Do. 

APC-11  _ 

nMtoickQn  ol  sriiMion  of  vM^' 

Oa 

*i>c-ie_, 

BiMiMioo     soms     fnonAortng, 

Oa 

ftammot   mis.    raports. 

- 

tfuktowK  ■nd  breakdcMiro. 

APC-22_ 

SlHidv^  of  psrtonnviov  lor 
porllMl  oofnoni  plon^ 

Do. 

APC-23_ 

SMndvtli  of  portomvnos  lor 
uphM  oonoM*  ptMl*. 

OOl 

APC-24_ 

SMndatk  of  pttonimm  lor 

Pmtnmt 

iwltolaim  ratranw. 

«pnw«L> 

APC-2S_ 

SiVKlvdIi  of  partoniMnoo  lor 

Appnwail 

APC-aS- 

wcondvy  18^  aman. 

Oa 

Mcondtfy  knas  vid  bronit 

vi0Ot  production  piBnit. 

APC-2B- 

D& 

APC-29_ 

Standvdi  of  p«rtoiinMic»  «or 

ConMoniay 

Qnin  hcndtoQ  tacMsA. 

APC-32_| 

SlwlviiB  ol  pvtomms  lor 

Pir»i«m 

•oMi  kaMawmng  dkwi  IMM- 

k^MMMMnL 

«vnw«L> 

APC-33- 

Slwidvdi  of  parluiiiHno*  lor 
ooil  hmang  tiilii  •Mm 

HV^rmt.' 

'  ThB  nia  proKidn  ottndwili  lor  oonkol  ol  i. . 

B  art  at  tor  oMwr  crttona  poluMrM.  B>A'«  prapoMd  aekon 
on  two  n<B  ■»  ■  ^i|  lui  to  owor  poauMna  -am  bo  puMHwd 
■homy. 

•TNo  n*  pfo«idn.  in  Soonr)  G.  an  aairnaHii  toal 
meltiod  piunliiuiv  For  raaaon*  Matod  in  tia  Homttm  Za, 
1961  nofioa  ol  prapoaad  naamatang  (46  FR  57061).  B>A 
takes  no  adtan  on  ttia  pmniaon. 


The  measures  which  EPA  is  approving 
today  will  be  in  addition  to,  and  not  in 
heu  of,  existing  SIP  regulations.  The 
present  emission  control  regulations  for 
any  source  will  remain  applicable  and 
enforceable  to  prevent  a  source  from 
operating  without  controls,  or  under  less 
stringent  controls,  while  it  is  moving 
toward  compbance  with  the  new 
regulations  or  if  it  chooses,  challenging 
the  new  regulations.  In  some  instances, 
the  present  emission  control  regulations 
contained  in  the  federally-aporoved  SIP 
are  different  itom  the  regulations 
currentiy  being  enforced  by  the  State.  In 
these  situations,  the  present  federedly- 
approved  SIP  will  remain  appUcable  and 
enforceable  until  there  is  compliance 
with  the  newly  promulgated  and 
federally-approved  regulations.  Failure 
of  a  source  to  meet  appUcable  pre- 
existing regulations  will  result  in 
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appropriate  enforcement  action, 
including  assessment  of  noncompliance 
penalties.  Furthermore,  if  there  is  any 
instance  of  delay  ot  lapse  in  the 
applicability  of  the  new  regulations, 
because  of  a  court  order  or  for  any  other 
reason,  the  pre-existing  regulations  wiU 
be  applicable  and  enforceable. 

The  only  exception  to  this  rule  is  in 
cases  where  there  is  a  conflict  between 
the  requirements  of  the  new  regulations 
and  the  requirements  of  the  existing 
regulations  such  that  it  would  be 
impossible  for  a  source  to  comply  with 
the  pre-existing  SIP  while  moving 
toward  compliance  with  the  new 
regulations.  In  these  situations,  the  State 
may  exempt  a  source  from  compliance 
with  the  pre-existing  regulations.  Any 
exemption  granted  will  be  reviewed  and 
acted  on  by  EPA. 

Under  Section  307(b)(1)  of  the  Qean 
Air  Act,  judicial  review  of  this  action  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  of  today.  Under  Section 
307(b)(2)  of  the  Clean  Air  Act  the 
requirements  which  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

Pursuant  to  the  provisions  of  5  U.S.C 
6G5(b),  I  have  certified  that  approvals  of 
SIPs  under  sections  110  and  172  of  the 
Act  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Today's  action  approves  and 
conditionally  approves  a  State  action 
under  Sections  110  and  172  of  the  Act.  It 
imposes  no  new  requirements  beyond 
which  the  State  has  already  imposed. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirements  of  a  regulatory  impact 
analysis.  Today's  action  does  not 
constitute  a  major  regulation  since  it 
approves  and  conditionally  approves 
provisions  which  the  State  adopted  and 
submitted  to  EPA.  Thus,  no  ad<Ltional 
requirements  will  be  imposed  on  these 
sources.  This  regulation  was  submitted 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291. 

Noia. — Incorporation  by  refermce  of  (Im 
State  Implementation  Pian  for  the  State  of 
Minnesota  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1961. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides,  Nitrogen  dioxide,  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 


(Sees.  110(a)  and  172  of  the  Clean  Air  Act  as 

amended) 

Dated  April  26, 198Z. 
Anne  M.  Gwsucli, 
AdminiBtrator. 

PART  52-APPROVAL  AM) 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  I,  Part  52  is 
amended. 

1.  Section  52.1220(c)  is  amended  by 
adding  new  subparagraph  (20)  to  read  as 
follows: 

{52.1220    McntMoliOfi  of  plan. 

(c)  •  •  • 

(20)  On  August  4, 198a  and  October 
17, 1980,  the  State  submitted  its  total 
suspended  particulate  Part  D  control 
plans  for  the  Twin  Cities  Seven  County 
Metropolitan  Area  and  the  City  of 


Duluth.  As  part  of  the  control  strategies 
the  State  on  January  5, 1981  submitted 
rule  APC-33  and  on  January  23, 1981 
further  submitted  amended  and  new 
rules.  The  amended  and  new  rules  that 
control  total  suspended  particulate 
(TSP)  emissions  are:  Amended  APC-2, 
APC-4,  APC-5,  APC-7.  APC-11;  and 
new  APC-18,  APC-21.  APC-22,  APC-23, 
APC-24,  APC-25,  APC-28,  APC-28, 
APC-29,  and  APC-32.  Regulations  APC- 
4,  APC-24,  and  APC-32  are  only 
approved  as  they  apply  to  TSP 
emissions. 

2.  Section  52.1226  is  revised  to  read  as 
follows: 


§52.1226    Attainment  dalM  for  MtkMi^ 
standards. 

The  following  table  presents  the  latest 
dates  by  which  the  national  standards 
are  to  be  attained.  The  dates  reflect  the 
information  presented  in  Miimesota's 
plan  except  where  noted. 


Air  qyMy  oonkol  lagion  aid 
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consin)  immtBli  (MXR-129): 
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a  July  1975. 

b.  RMyMfS 

c.  Air  quaMy  lanaiB  praaaitty  below  primary  atandarda  or  area  is  unclassliiable. 

d.  Air  cyjaMy  laMia  pi ■>  bataw  aacond»y  Handarda  or  area  is  unclassifiabia. 

e.  TranepvtBiiao  aml/ar  laid  nee  oontnl  atraaagy  to  bs  auboiitted  no  later  than  AprI  IS,  1>7«l 

f.  December  31.  ISBZ 


g.  Dtcarrtoei  31,  19>7. 


Noli.. 

L  EiotiteervmonSi  i 

L  Attainmam  dMas  Id  be  ^McMed  n  »ie  Mura 

k.  For  tfia  aecanday  nonaWaaiineiil  area  ol  Dutum.  Minnesota,  located  in  AOCR-t29.  aaairwiant  ol  »<a  aeoondary  standard 
la  10  be  acWaaed  tar  Oaeaanber  31,  Ige6.  For  el  odier  secondary  nonattainmeni  areas  wAtin  tua  AQCR  aw  awamiieiit  dale 
will  be  specified  m  im  Mura. 

NOTt  1.— For  actual  nonatta«imeni  deaigrat)ona  refer  to  40  CFR  Part  81. 

^40TE  2.— Oalee  or  kK^xKm  «i««cti  are  ItaHcizad  are  praacribed  by  the  AdnMatator  bacauaa  Sw  pian  dU  not  tmrtUt  a 
specific  dale  or  Iw  data  proMdad  wae  not  aeeeplBatB. 

Note  3.— Sources  sub)ect  to  plan  iimuitawiaiila  and  attainnient  dalM  siamaliail  andar  Sacdon  110M<2)(A)  prior  to  the 
1977  Clean  Air  Ad  Amendments  famaai  cMntad  to  comply  with  those  ra()uiranienta  by  the  eartar  deadlnaa  T*»  swier 
attainment  dataa  are  set  out  at  40  CFR  52.  t2^. 


3.  Section  52.123008  revised  as 
follows: 


§52.1230    Control  strategy  and  rules: 
Particulates. 

(a)  Part  D— Conditional  Approval. 
The  attainment  demonstration  for  the 
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Twin  Cities  Seven  County  Metropolitan 
Area  and  the  City  of  Duluth  is  approved 
provided  that  the  following  condition  for 
rule  APC-29  is  satisfied  by  a  specified 
date.  The  State  submit  either  an 
amended  APC-29  which  contains 
specific  opacity  limits  that  are 
representative  of  RACT  levels  of 
control;  or  operating  permits  and/or 
stipulation  agreements  which  contain 
opacity  limitations  equivalent  to 
reasonable  available  control  technology 
levels. 

(b)  Part  D—No  Action.  EPA  takes  no 
action  on  the  alternative  test  method 
provision  of  Section  G  contained  in  rule 
APC-3a 

(FR  Doc  az-12330  FOad  ^4-at:  a«  a^ 
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40CFRPart52 
[A-7-FRL-21 17-51 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri;  Correction 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correction. 


:  This  document  corrects  a 
final  rulemaking  published  on  January  5, 
1981  (46  FR  899).  The  purpose  of  the 
January  5  notice  was,  in  part,  to  amend 
the  attainment  dates  for  the  National 
Ambient  Air  Quality  Standards  in  the 
air  quality  control  regions  of  the  State  of 
Missouri.  In  doing  so,  the  footnotes  at 
the  bottom  of  the  table  in  §  52.1332  were 
inadvertently  omitted.  Today's  action 
corrects  that  deficiency. 
EFFECTIVE  DATE:  This  Correction  is 
effective  May  6. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  G.  Leidwanger,  Air  Branch. 
Environmental  Protection  Agency, 
Kansas  City,  Missouri  64106;  (816)  374- 
3791  (FTS  758-3791). 
Dated:  April  23, 1982. 
William  Rice. 
Regional  Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Accordingly,  40  CFR  Part  52,  Subpart 
AA — ^Missouri,  is  corrected  by  adding 
the  following  footnotes  at  the  bottom  of 
the  table  in  S  52.1332: 

S52.13S2    Attainment  dates  for  national 


established  under  section  110(a)(2KA)  prior 
to  the  1977  dean  Air  Act  Amendments 
remain  obligated  to  comply  with  these 
requirements  by  die  earlier  deadlines.  The 
earlier  attainment  dates  are  set  out  at  40  CFR 
Part  52  (1978)  |  52.1332. 

Only  portions  of  those  AQCRs  widi 
attainment  dates  after  July,  1975  have  new 
attainment  dates  under  the  1977  Clean  Air 
Act  Amendments.  The  reader  is  referred  to  40 
CFR  Part  81  for  identificatioD  of  the 
designated  areas  under  section  107(d)  of  die 
Act 

a.  July  1975. 

b.  December  31, 1982. 

c.  December  31, 1987. 

d.  Air  quality  levels  presently  below 
secondary  standards. 

e.  Secondary  standard  attainment  date  to 
he  determined  by  secondary  attainment  plan. 

(PR  Doc  SZ-123n  FUad  C-6-«K  8:45  ub) 
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'Hydrocarbons. 
Notsw— Sources  subject  to  plan 
requirements  and  attainment  dates 


40  CFR  Part  52 

[Doctot  No.  AH300  aAMWV A;  A-3-FRL- 
1975-2] 

Approval  of  Revisions  to  Virginia 
HnpNimeniauon  rian 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  The  purpose  of  this  Notice  is 
to  approve  portions  of  the  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Commonwealth  of 
Virginia  on  December  17, 1979,  May  15, 
1980  and  April  3, 1981.  EPA  is  taking  no 
action  on  several  sections  of  the 
December  17, 1979  submittal  pending 
revision  by  the  Commonwealth. 

This  revised  SIP  pertains  to  those 
areas  in  Virginia  designated  as 
nonattainment  for  the  ozone  and  carbon 
monoxide  National  Ambient  Air  Quality 
Standards  (NAAQS). 
EFFECnVE  date:  June  7. 1982. 
ADDRESSES:  Copies  of  the  revisions, 
accompanying  support  material  and 
EPA's  Rationale  Document  supporting 
this  rulemaking  are  available  for  public 
inspection  during  normal  business  hours 
at  the  following  locations: 
U.S.  Environmental  Protection  Agency, 

Air  Programs  &  Energy  Branch,  Curtis 

Building,  eth  &  Walnut  Streets. 

Philadelphia,  PA  1910a  ATTN:  Ms. 

Patricia  Sheridan. 
Public  Information  Reference  Unit. 

Room  2922,  EPA  Library,  U.S. 

Environmental  Protection  Agency,  401 

M  Street  SW.,  Washington,  D.C 

20460. 

Virginia  State  Air  Pollution  Control 
Board.  Ninth  Street  Office  Building, 
Room  1106,  Richmond,  Virginia  23219. 
ATTN:  Mr.  John  M.  Daniel.  Jr. 


Offio;  (rf  the  Federal  Register,  1100  L 
Street  NW..  Room  8401,  Washington. 
D.C  20406. 
FOR  FURTMER  information  CONTACT: 
Ms.  EUeen  M.  Glen  (3AH13).  Air  Media 
ft  Energy  Branch.  Environmental 
Protection  Agency,  Sixth  and  Walnut 
Streets,  Philadelphia,  Pennsylvania 
19106.  Telephone:  215/507-8187. 

SUPPLEMENTARY  MFORMATKM:  The 

Administrator  of  the  Environmental 
Protection  Agency  (EPA),  in  accordance 
with  the  requirements  of  Section  107  of 
tiie  Clean  Air  Act  as  amended, 
designated  certain  areas  of  Virginia  as 
nonattainment  for  ozone  and  carlion 
monoxide.  (See  43  FR  8962,  March  3. 
1978;  43  FR  40502,  September  12, 1978; 
and.  45  FR  43412.  June  27, 1980.)  Iliese 
designations  are  inificated  below: 

Ozone 

1.  Valley  of  Virginia  Intrastate  AQCR: 
Roanoke  City,  Roanoke  County,  Salem 
City;  hereini^r  referred  to  as  the 
"Roanoke"  area. 

2.  Nordieastem  Virginia  Interstate 
AQCR:  Stafford  County;  hereinafter 
referred  to  as  the  "Stafford  County" 
area. 

3.  State  Capital  Intrastate  AQCR: 
Richmond  City,  Henrico  County,  and 
Chesterfield  County;  hereinafter  referred 
to  as  the  "Richmond"  area. 

4.  Hampton  Roads  Intrastate  AQCR: 
The  cities  of  Chesapeake,  Norfolk. 
Portsmouth.  Suffolk.  Virginia  Beach, 
Newport  News,  and  Hampton; 
hereinafter  referred  to  as  the 
"Peninsula"  area. 

5.  National  Capital  Interstate  AQCR. 

Carbon  Monoxide 

1.  National  Capital  Interstate  AQCR: 
City  of  Alexandria,  Arlington  County, 
and  Fairfax  County;  hereinafter  referred 
to  as  the  "Northern  Virginia"  area. 

As  a  consequence  of  these 
designations,  the  Commonwealth  of 
Virginia  was  required  to  develop,  adopt 
and  submit  to  EPA  revisions  to  its  SIP 
for  these  nonattainment  areas. 

On  January  11, 1979,  the 
Commonwealth  submitted  its  basic 
nonattainment  plan  (EPA  Docket  No. 
AH300VA).  EPA  conditionally  approved 
this  revision  on  August  19, 1980  at  45  FR 
55180.  Several  subsequent  submittals 
were  made  by  die  Commonwealth 
which  correct  deficiencies  or  revise  the 
basic  SIP.  These  submittals  are  the 
subject  of  separate  rulemakings,  but  are 
discussed  briefly  in  the  Rationale 
Dociunent 

On  December  17. 1979,  the 
Commonwealth  submitted  a  SO*  revision 
that  was  designed  to  show  attainment  of 
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the  .12  ppm  statistical  ozone  standard 
and  to  implement  the  Round  II  CTG's 
(Control  Technique  Guidelines 
published  by  EPA  between  January  1978 
and  January  1979].  See  EPA  Docket  No. 
AHSOOaVA. 

On  May  15, 1980,  the  Commonwealth 
submitted  ita  Inspection  and 
Maintenance  (I/M)  legislation  and  a 
schedule  for  implementing  this  program 
in  the  Richmond  and  Northern  Virginia 
honattainment  areas  (EPA  Docket  No. 
AH300bVA). 

On  April  3, 1961,  the  Commonwealth 
submitted  a  revised  schedule  for  the 
implementation  of  the  I/M  program  in 
Northern  Virginia.  The  revised  schedule 
contains  interim  dates  requested  by  EPA 
(EPA  Docket  No.  AH300eVA). 

These  three  submittals  are  the  subject 
of  this  rulemaking  and  are  discussed  in 
detail  in  the  Rationale  Docimient 

In  general,  the  SIP  is  required  to 
provide  for  attainment  and  maintenance 
of  the  NAAQS  for  all  areas  which  have 
been  designated  "nonattaidtaient" 
pursuant  to  Section  107  of  the  Clean  Air 
Act.  Specific  requirements  for  an 
approvable  SIP  are  discussed  in  detail  in 
the  April  4. 1979  Fedanl  Register  (44  FR 
20372);  as  amended  by  44  FR  38583.  July 
2, 1979;  44  FR  50371,  August  28, 1979:  44 
FR  53761,  September  17, 1979;  and.  44  FR 
67182,  November  23. 1970. 

EPA  Evahiation 

The  Coramoawealth  provided  {voof 
that,  after  adequate  public  notice,  public 
hearings  were  held  with  regard  to  these 
amendments.  The  submittal  dates  of  the 
amendments,  as  well  as  the  dates  and 
locationa  of  the  public  bearings,  are 
summarized  below: 


The  May  15, 1960  submittal  consists  of 
the  State  Statute  and  a  revision  to 
Chapter  9  of  the  Richmond  and  Northern 
Virginia  plans  only.  Chapter  9  contains 
a  schedule  for  the  inplementatian  at  an 
I/M  program  in  these  two  areas.  Two  oi 
its  interim  milestones  are  the  adoption 
of  regulations  and  motor  vehicle 
emission  standards.  At  the  time  these 
regulations  and  standards  are  proftoted 
by  the  Commonwealth,  a  public  hearing 
will  beheld. 

The  April  3, 1981  submittal  consists  of 
a  revision  to  the  Chapter  9  I/M 
implementation  schednle  for  the 
NcMthem  Virginia  area  only.  The  revised 


schedule  cmitains  additional  interim 
milestones  but  does  not  change  the  final 
implementation  date  of  {annary  1, 1962. 
As  a  minor  revision  to  the  schedule,  it 
was  not  subject  to  the  pubUc  heamg 
requirements.  (See  Rationale  Document 
for  further  information.] 

On  April  7, 1961  (48  FR  20892],  EPA 
published  a  proposed  rulemaking 
pertaining  to  the  December  17, 1979  and 
May  15, 1960  submittals.  The  April  3. 
1981  submittal  consists  of  only  minor 
revisions  to  the  I/M  implementation 
schedule  submitted  in  response  to  EPA's 
request  for  interim  milestones.  As  such. 
EPA  does  not  believe  that  it  must 
propose  this  revision  before  taking  final 
action. 

Although  the  May  15, 1980  submittal 
proposes  implementation  of  the 
Inspection  and  Maintenance  (I/M] 
program  in  both  the  Richmond  and 
Northern  Virginia  nonattainment  areas, 
a  February  16, 1981  submittal  by  die 
Commonwealth  dranonstrated 
attainment  of  the  ozone  standard  in 
Richmond  by  December  31. 1982.  Thus  1/ 
M  is  no  longer  necessary  in  the 
Richmond  area.  This  revision  was 
proposed  for  approval  on  September  14. 
1981  (46  FR  45628].  Final  approval  of  the 
revision  is  being  published  in  a  separate 
notice. 

For  a  detailed  discussion  of  EPA's 
proposed  acticms  and  final  evaluation, 
the  reader  should  refer  to  the  April  7, 
1981  FadaEal  Kagistar  (46  FR  20692)  and 
the  Rationale  Document 

In  response  to  the  call  for  public 
comments  in  the  April  7, 1981  Federal 
Register,  EPA  received  comments  from 
the  Virginia  State  Air  Polhition  Control 
Board  (VSAPCB).  the  City  of  Norfolk, 
Reynolds  Almninom.  CARE.  Inc.,  and 
the  firm  of  Tenis  and  Sunderland, 
representing  die  Qtizens  Against  the 
Refinery's  Effects  (CARE)  and  the 
Virginia  Petroleum  Council.  These 
comments  have  been  reviewed  and  are 
addressed  in  detail  in  the  Ratitmale 
Document. 

EPAAcdoos 

In  accordance  with  the  procedures 
specified  above,  EPA  has  reviewed  and 
evaluated  these  SIP  revisions  and  the 
public  comments  and  hereby  partially 
approves  the  Decaaba  17, 1979  revision 
and  faQy  approves  die  May  15. 1960 
revision  as  amended  by  the  April  3. 1981 
and  February  16, 1961  revisions.  Those 
portions  of  the  nonattainment  plans 
which  are  not  suspended  pending 
further  revisioa  by  the  Commonwealth 
are  hereby  granted  final  approval. 

The  folioiving  is  a  list  of  deficiencies 
which  the  Conumonwealth  has  agreed  to 
correct  aod  no  action  is  being  taken  on 
these  sections  at  this  time. 


1.  An  acceptable  definition  of  "Vapor 
Tight"  must  be  sobmitted. 

2.  Sections  4.54(h]  and  4.56(h}  must  be 
revised  to  require  semi-annual  seal 
inspections  and  annual  gap 
measurements.  An  appropriate  SIP 
revision  must  be  submitted. 

3.  Section  4.55(mK2)  must  be  revised 
to  reflect  RACT  for  publicati<Hi 
rotogravure  as  well  as  packaging 
rotogravure.  While  the  current  65 
percent  control  for  packaging 
rotog^vure  is  acceptable,  this  section 
must  be  revised  to  require  75  percent 
control  for  publication  rotogravure.  An 
appropriate  SIP  revision  must  be 
submitted. 

4.  Section  4.57(a)(5)  must  be  revised  to 
include  §  4.57(c)  in  the  list  of  sources 
excluded  from  the  exemptions  provided 
by  S  4.57(a)(4).  An  appropriate  SIP 
revision  must  be  submitted. 

The  Commonwealth  has  already 
submitted  a  preliminary  SIP  revision 
dated  October  14. 1981  which  corrects 
these  deficiencies.  EPA  will  take  final 
action  on  these  items  fifter  Virginia  has 
completed  their  formal  rulemaking 
process.  Therebve,  EPA  is  taking  no 
action  at  this  time  on  the  four 
deficiencies  listed  above. 

Hie  Commonwealth  has  also  agreed 
to  correct  the  following  deficiencies  and, 
therefore,  no  further  action  is  being 
taken  on  these  sections. 

5.  Chapter  3  of  the  Roanoke  F!an — On 
December  17, 1979  the  Commonwealth 
submitted  a  revised  Part  D  plan  for  all 
nonattainment  areas  and  addressed 
attainment  of  die  .12  ppm  ozone 
standard.  This  submittal  revised  die 
RACT  regulatory  language  to  state  that 
the  regulations  applied  only  to  sources 
in  those  areas  bated  in  Appendix  P. 
Because  Appendix  P  does  not  Ust  the 
Roanoke  area,  previously  approved 
(August  19, 196a  45  FR  55160)  RACT 
regulations  (Round  I  CTG's)  are  deleted 
and  the  RACT  regulatknis  dealing  with 
die  Round  II  CTG's  (CTCs  published  by 
EPA  between  January  1978  and  Jantiary 
1979]  will  not  be  imposed. 

The  Commonwealth  has  now 
submitted  a  request  to  redesignate  the 
Roanoke  area  as  "attaimneit".  This 
request  is  based  upon  three  years  of 
ambient  monitoring  data  which  shows 
no  violations  of  the  ozone  standard 
occurred  in  1979, 1960  or  1981.  The 
proposed  redesignation  is  still  under 
review  and  EPA  cannot  comment  on  its 
merits  at  this  time.  However,  EPA  «rill 
take  no  further  action  on  Qiapter  3  of 
the  Roanoke  plan  or  Appendix  P  until  it 
has  taken  final  action  on  the 
redesignation  request. 

6.  Chapter  6,  Rmisaion  Inventory— The 
Commonwealdi  has  also  agreed  that  die 
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following  deficiencies  in  the  Peninsula, 
Richmond,  and  Southeastern  Viigjna 
plans  will  be  corrected. 

a.  Peninsula — ^TTie  89  percent 
projected  reduction  in  emissions  from 
"Odier  Metal  Products  Coating"  sources 
must  be  reviewed  and  revised  to  reflect 
more  accurately  the  reductions  which 
will  be  achieved  as  a  result  of  adopted 
regulations. 

b.  Richmond — ^The  projected  emission 
reductions  for  the  following  source 
categories  must  also  be  reviewed  and 
revised  in  light  of  existing  regulations  to 
more  accurately  reflect  the  reductions 
which  will  be  achieved:  Gasoline 
Terminal  Truck  Loading;  Paint 
Manufacturing:  Flatwood  Products 
Coating;  Auto  Refinishing. 

c.  Southeastern  Vii^ginia — ^Ilie 
inventory  must  be  revised  to  include 
emissions  from  the  following  sources: 
Swann  Oil.  Chesapeake;  Hampton 
Roads  Engery  Company,  Portsmouth; 
SPSA  Resource  Recovery  Plant,  Norfolk; 
and.  increased  emissions  from  vessels 
and  rail  cars  due  to  the  new  refineries 
and  increased  coal  handling  facilities.  It 
should  be  noted  in  Chapter  6  that 
emissions  from  HREC  are  included  for 
completeness  purposes  only  because 
these  emissions  and  the  appropriate 
offset  are  the  subject  of  a  separate  SIP 
revision  and  cannot  be  included  in  the 
RFP  curve  or  "bank"  of  accommodative 
emissions. 

While  die  Commonwealth  has  also 
requested  the  Peninsula  and 
Southeastern  areas  be  redesignated 
based  on  ambient  monitoring  data,  EPA 
believes  the  inventories  should  still  be 
revised  to  accurately  reflect  actual  and 
potential  emissions.  However,  EPA  will 
taken  no  further  action  regarding  the 
deficiencies  noted  above  until  it  has 
acted  upon  the  redesignation  request 

Other  Actions 

On  August  19, 1980  (45  FR  55228),  EPA 
proposed  approval  of  a  change  in  the 
boundary  of  the  urbanized  area  of 
Northern  Virginia  to  exclude  Loudoun 
County. 

The  Commonwealth  of  Vii^ginia  had 
requested  that  the  boundary  of  Ae 
urbanized  area  in  Northern  Virginia  be 
modified  to  exclude  Loudoun  County, 
since  this  is  primarily  a  rural  area  which 
accounts  for  only  5.0  percent  of  the  light 
duty  vehicle  registrations  in  the 
Northern  Virginia  Region.  The  effect  of 
this  modification,  if  approved,  would  be 
to  exclude  Loudoun  County  from  the 
requirement  to  implement  I/M.  It  would 
not  change  Loudoun  County's 
designation,  under  Section  107  of  the 
Clean  Air  Act.  as  nonattainment  for 
ozone.  In  addition,  with  this 
modification.  Loudoun  County  will  no 


longer  be  eligible  to  receive  funds  under 
Section  175  of  the  Act 

No  public  comments  were  received  as 
a  result  of  our  Notice.  Therefore,  EPA  is 
hereby  approving  the  proposed 
boundary  change. 

Condudoa 

As  a  result  of  EPA's  decision  to 
approve  these  revisions  to  the  Virginia 
ImplementatiQn  Plan,  the  following 
sections  of  40  CFR  Part  52  are  revised: 
S  52.2420  (Identification  of  Plan): 
S  52.2435  (Compliance  Schedules); 
§  52.2441  (Inspection  and  Maintenance 
Program);  S  52.2442  (Bicycle  lanes  and 
bicycle  storage  facilities):  S  52.2443 
(Management  of  parking  supply); 
§  52.2444  (Medium  duty  air/fuel  control 
retrofit);  S  52.2445  (Heavy  duty  air/fuel 
control  retrofit);  §  52^2446  (Oxidizing 
catalyst  retrofit);  and,  §  52.2447 
(Vacuum  spark  advance  disconnect 
retrofit). 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  Hiis  regulation  is  not  major 
because  this  action  only  approves  State 
actions  and  imposes  no  new 
requirements. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291. 

Pursuant  to  the  provisions  of  5  U3.C. 
605(b)  I  certify  that  SIP  approvals  under 
Sections  110  and  172  of  the  Clean  Air 
Act  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  See  46  FR  8709  Qanuary  27. 
1981).  This  action  constitutes  a  SIP 
approval  under  Sections  110  and  172 
within  the  terms  of  the  January  27 
certification.  This  action  only  approves 
State  actions.  It  imposes  no  new 
requirements. 

Under  Section  307(b)(1)  of  the  Oean 
Air  Act,  judicial  review  of  this  action  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  of  today.  Under  Section 
307(b)(2)  of  the  Qean  Air  Act,  the 
requirements  which  are  the  subject  of 
today's  notice  may  aot  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

List  of  Sobjeds  in  40  CFR  Part  n 

Air  pollution  control,  Ozone,  Sulfur 
oxides,  Nitrogen  dioxide.  Lead, 
Particulate  matter,  Carbon  monoxide, 
Hydrocarboos. 

(42  U.S.C  7401-7042) 


Dated:  April  26, 1982. 
Amw  M.  Gonadi. 

Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40.  Part  52  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

SulipartW— Virginia 

1.  In  §  52.2420.  paragraphs  (c)  (48)  and 
(49)  are  added  as  follows: 

S  S7  ?4?0    MenttflcaMon  of  ptaL 


(c)  •  *  * 

(48)  The  revisions  submitted  on 
Dficember  17, 1979  by  the  Secretary  of 
Commerce  and  Resources  related  to  the 
ozone  and  carbon  monoxide 
nonattainment  area  plans,  except  {  1.02, 
"Vapor  Tight",  §§  4.54(h),  4.56(h), 
4.55(m)(2),  and  4.57(a)(5),  Chapter  3  of 
the  Roanoke  plan.  Chapter  6  of  the 
Peninsula,  Richmond,  and  Southeastern 
Virginia  plans,  and  Appendix  P. 

(49)  The  May  15, 1980  revision,  as 
amended  by  the  April  3, 1981  revision, 
submitted  by  the  Secretary  of  Commerce 
and  Resources  pertaining  to  Chapter  9  of 
the  Richmond  and  Northern  Virginia 
nonattainment  plans.  This  submittal 
includes  the  State  Statute  authorizing  an 
Inspection  and  Maintenance  program 
and  a  sdiedule  for  the  impleiiientation 
of  this  program. 


§§  52.2441  through  52,2447    [I 
Resarved] 

2.  The  following  provisions  are 
removed  and  the  sections  "Reserved" 
because  the  provisions  are  obsolete, 
have  been  rendered  null  by  recent  court 
rulings,  or  have  been  or  will  be  replaced 
by  more  appropriate  regulations: 

S  52.2441  Inspection  and  maintenance 
program,  S  52.2442  Bicycle  lanes  and 
bicycle  storage  facilities,  \  52.2443 
Management  of  parking  supply, 
§  52.2444  Medium  duty  air/fuel  control 
retrofit,  %  52.2445  Heavy  duty  air/fuel 
control  retrofit,  {  52.2446  Oxidizing 
catalyst  retrofit,  and  S  52.2447  Vacuum 
spark  advance  disconnect  retrofit 

§52.2435    [AimndMl] 

3.  In  S  52.2435,  paragraphs  (a),  (b).  (c) 
and  (f)  are  removed. 

(52.2436    (AmmdMU 

4.  In  S  52.2435,  paragraphs  (g)  and  (h) 
are  redesignated  as  (a)  and  (b). 

[FR  Doc  n-umraid  •-•.«  Ml  a4 
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40CFRPart81 

(A-7-FRL-2099-4] 

Designation  Of  Areas  for  Air  Quality 
Planning  Purpose*;  Iowa 

AQENCV:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rulemaking. 

summary:  EPA  today  takes  final  action 
to  redesignate  a  portion  of  the  City  of 
Des  Moines,  Iowa,  from  nonattainment 
to  attainment  with  respect  to  the 
primary  National  Ambient  Air  Quality 
Standards  (NAAQS]  for  total  suspended 
particulates  (TSP).  This  portion  remains 
designated  nonattainment  for  the 
secondary  TSP  standard.  This 
redesignation  is  based  on  ajequest  from 
the  Iowa  Department  of  Environmental 
quajjty  and  data  from  the  TSP 
monitoring  site  which  shows  that  the 
primary  standard  was  not  exceeded  in 
1980  or  1981. 

EFPicnvc  DATC  This  action  will  be 
effective  July  0, 1982  unless  notice  is 
received  %vithin  30  days  that  someone 
wishes  to  submit  advene  or  critical 
comments. 

AOOmsscs:  Comments  should  be  sent 
to  Daniel ).  Wheeler,  Environmental 
Protection  Agency,  324  East  11th  Street 
Kansas  City,  Missouri  64106.  The  state 
submission  is  available  at  the  above 
address  and  at  the  Iowa  Department  of 
Environmental  Quality,  Henry  A. 
Wallace  Building.  900  East  Grand.  Des 
Moines,  Iowa  50319  and  the 
Environmental  Protection  Agency, 
Public  Information  Reference  Unit, 
Room  2922, 401 M  Street.  SW.. 
Washington,  D.C  2046a 
TOR  FURTIWR  INFORMATION  CONTACTS 

Daniel  I.  Wheeler  at  816-874-3791. 
•UWLfMCNTARV  mtormation:  On 
February  3, 1982,  the  Iowa  Department 
of  Environmental  Quality  (IDEQ) 
submitted  a  request  to  redesignate  the 
attainment  status  of  a  portion  of  the  City 
of  Des  Moines.  The  portion  in  question 
lies  in  the  south  central  part  of  the  city 
just  to  the  east  of  the  Des  Moines 
Airport.  The  full  description  is  in  the 
state  submission.  The  area  was 
designated  primary  nonattainment  for 
TSP  on  March  3, 1978  (43  FR  8962),  and 
is  one  of  four  portions  of  the  Des  Moines 
area  that  remained  primary 
nonattainment  when  the  designated 
areas  were  redefined  (46  FR  14569, 
March  6, 1960).  It  is  completely 
surrounded  by  an  area  of  secondary 
nonattainment 

There  is  one  TSP  monitoring  site 
located  in  the  area;  no  others  are  close 
enough  to  represent  air  quality  in  this 
area.  Monitoring  data  from  this  site 


shows  that  the  primary  24-hour  standard 
of  260  micrograms  per  cubic  meter  (;ig/ 
m*)  was  not  exceeded  in  1980  or  in  1981. 
Also,  the  geometric  mean  of  all  readings 
for  each  year  is  less  than  the  annual 
standard  of  75  figlm*.  These  values  meet 
the  EPA  criteria  for  an  attainment 
designation  with  respect  to  the  primary 
TSP  standards. 

Since  the  secondary  standard  of  150 
;ig/m*  for  a  24-hour  average  was 
exceeded  three  times  in  1980,  the  area 
must  remain  designated  secondary 
nonattainment  However,  the  primary 
standard  nonattainment  desi^ation  is 
hereby  removed. 

EPA  is  taking  this  action  without  prior 
proposal  because  it  imposes  no  new 
requirements  and  is  noncontroversiaL 
The  public  is  advised  that  this  action 
will  be  effective  July  6, 1982.  However,  if 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Pursuant  to  the  provisions  of  6  U.S.C 
605(B),  I  hereby  certify  that  the  attached 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  since  it  imposes  no  new 
requirements. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Clean 
Afr  Act  as  amended,  judicial  review  of 
this  action  is  available  only  by  the  filing 
of  a  petition  for  review  in  the  United 
States  Court  of  Appeals  for  Uie 
appropriate  circuit  within  60  days  of 
today. 

(Sec.  107  and  301  of  the  Qean  Air  Act  as 
amended  (42  U.S.C  7407  and  7601)) 

List  of  SubjecU  in  46  CFR  Part  81 

Air  pollution.  National  parks. 
Wilderness  areas. 

Dated:  April  22, 1982. 
Ami*  M.  Gortodi, 

Adniinjstrator. 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

Part  81  of  Chapter  I,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


Subpart  C— Section  107  Attainment 
Status  Designation 

§81.316    [Amended] 

1.  In  S  81.316,  in  the  table  "lowa-TSP," 
the  line  reading  "areas  in  central  and 
southern  Des  Moines,  Ankeny  and  part 
of  is  amended  by  removing  the  words 
"and  southern." 

pit  Doc  82-122ge  Filed  6-6-82;  8:46  am] 
SajJNQ  CODE  (SaO-SIMI 


40  CFR  Part  761 

[OPTS  00032;  T8H-FRL  2118-4] 

Polychlorlnated  Biphenyto  (PCBs) 
Manufacturing,  Processing, 
Distribution  In  Commerca  and  Use 
Prohibitions;  Recodification 

AOENCv:  Environmental  Protection 
Agency. 

action:  Knal  rule. 

summary:  This  action  recodifies  40  CFR 
Part  761  which  deals  with 
polychlorlnated  biphenyls  (PCBs).  The 
recodification  provides  for  a  more 
orderly  organization  of  the  material.  No 
substantive  changes  are  involved. 

DATi:  This  recodification  becomes 
effective  May  6, 1982. 

FOR  FURTHER  MFORMATKM  CONTACT: 
John  A.  Richards,  Office  of  Pesticides 
and  Toxic  Substances  (TS-788),  Rm.  E- 
125,  Environmental  Protection  Agency, 
401 M  St  SW..  Washington.  D.C  20460, 
(202-882-3637). 

SUFPLEMINTARV  INP0RMAT10N:  In  order 
to  make  the  Code  of  Federal  Regulations 
easier  for  users  to  read  and  reference. 
Part  761,  which  regulates 
polychlorlnated  biphenyls,  has  been 
reorganized. 

This  regulation  is  a  nonsubstantive 
redesignation  and  reorganization  and  as 
such  no  opportunity  for  comment  or 
public  participation  is  required. 

Ust  of  Subjecto  in  40  CFR  Part  761 

Environmental  protection,  Hazardous 
materials.  Labeling,  Polychlorlnated 
biphenyls.  Recordkeeping  and  reporting 

requirements. 

Dated  April  27, 19B2. 

John  A.  Todhunter, 

Assistant  Administrator  for  Pestia'dee  and 
Toxic  Subatancea. 

Therefore,  Part  761  of  Chapter  I  of 
Title  40,  Subdiapter  R,  Is  amended  as 
follows: 
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PART  761— POLYCHLORINATED 
BIPHENYLS  (PCBs)  MANUFACTURtNQ. 
PROCESSING,  DISTRIBUTION  IN 
COMMERCE  AND  USE  PROHIBmONS 

S  761.2   tn>d— Igneted  m  i  7«1  J] 

1.  In  Subpart  A,  5  761.2  is 
redesignated  as  S  761.3. 

$761.10    (Subpart B)[RMlMionatsd as 
$761.60  (Subpart  D)] 

2.  Current  Subpart  B  is  redesignated 
as  Subpart  D,  and  S  761.10  is 
redesignated  as  S  761.60  under  the  new 
Subpart  D. 

$$761.40-761.43    [Rwteaignatsd  M 
$$  761.70, 761.75, 761.65  and  761.79 
rsspectivaly] 

3.  Sections  761.4a  761.41.  761.42  and 
761.43  are  redesignated  as  SS  761.70. 
761.75.  761.65  and  761.79.  respectively 
under  the  new  Subpart  D. 

$761.20    (RMlesignatMi  as  $  761.40] 

4.  Section  761.20  in  Subpart  C  is 
redesignated  as  S  761.40  remaining  in 
Subpart  C. 

$761.44    (RsdMignatad  as  $761,451 

5.  Section  761.44  is  redesignated  as 
S  761.45  under  Subpart  C 

$S  761.30  and  761.31  (Subpwt  O) 
[RMtaaignetod  aa  $$  761.20  and  761.30 
(Subpart  ^  fspactlvlyl 

6.  Current  Subpart  D  is  redesignated 
as  Subpart  B,  and  SS  761.30  and  761.31 
are  redesignated  as  SS  761.20  and 
761.3a  respectively  under  the  new 
Subpart  a 

7.  The  heading  for  Subpart  J  is  added 
to  read  as  follows: 

SubfMrt  J— Records  and  Reports 


action:  Final  rule;  Report  and  Order. 


$761.45    [Radaalgnatad  as  $761.80] 

8.  Section  761.45  is  redesignated  as 
S  761.60  under  the  new  Subpart  J. 

Subpart  E— Heading  and  Annex  Nos.  I 
through  VI  [Removed] 

9.  The  heading  for  Subpart  E  and 
Annex  Nos.  I  through  VI  are  removed. 

[FK  Doc  a»-1233e  FUmI  5-6-8K  S:4S  ubJ 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[Dodnt  No.  18921;  RM-1197;  RM-1218;  RM- 
1330;  FCC  82-129] 

Cooperative  Use  and  Multiple 
Licensing  of  Stations  In  the  Private 
Land  MoMIe  Radio  Services 

AOCNCv:  Federal  Commuiycatioas 

Commission. 


If:  The  Federal  Communications 
Commission  is  adopting  rules  to  govern 
the  cooperative  sharing  and  multiple 
Ucensing  of  fadUties  in  its  private  land 
mobile  radio  services.  The  rules  which 
are  adopted  define  the  types  of 
arrangements  which  will  and  will  not  be 
allowed.  These  rules  have  been  adopted: 
(1)  To  remove  certain  procedural 
burdens  heretofore  required  of  Ucensees 
and  user  eligibles;  [2]  To  assure 
adequate  li^nsee  control;  and  (3)  To 
codify  permissible  licensee  and  user 
practices  relating  to  multiple  licensed 
and  cooperatively  shared  systems. 
EFFECTIVE  date:  May  20, 1982. 
ADDRESS:  Federal  O)mmunications 
Commission.  Washington,  B.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
John  Borkowsld,  Private  Radio  Bureau. 
(202)  632-7597. 

SUPPtaiENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  90 

Radio.  Ck>operative  use,  Multiple 
Ucensing. 

In  the  matter  of  amendment  of  Parts 
89, 91,  93  and  95  of  the  Oimmission's 
rules  and  regulations  to  adopt  new 
practices  and  procedures  for 
cooperative  use  and  multiple  licensing 
of  stations  in  the  private  land  mobile 
radio  services; '  *  Docket  No.  18921;  RM- 
1197;  RM-1218;  RM-1330. 

Report  and  Order 

Adopted:  March  18, 1982. 
Released:  April  13, 1962. 

1.  On  June  11. 1981  the  Ck}mmission 
released  a  Tentative  Decision  and 
Farther  Inquiry  and  Notice  of  Proposed 
Rule  Making  (hereinafter  Tentative 
Decision)  in  the  above-captioned  matter 
relating  to  the  multiple  Ucensing  of 
faciUties  and  the  cooperative  sharing  of 
systems  in  the  private  land  mobUe  radio 
service.*  ♦  •  In  this  opinion,  we 


*  Part!  89,  91,  and  S3  have  been  consolidated 
under  New  Part  oa  47  CTR  Part  9a  Part  95  retained 
it!  prior  deaignation.  In  view  of  thit,  reference  to  the 
rule  parti  herein  will  be  to  the  pertinent  provision* 
tinder  new  Part  sa  See  Report  fr  Order.  Dodcet  Na 
21348,  43  FR  547S8  (November  22. 1978). 

'The  rule  changes  for  Part  95  will  not  be  adopted 
in  this  proceeding.  Instead,  these  Issues  will  be 
addressed  as  part  of  a  comptehensive  review  of  the 
Part  95  rule*. 

*  Tentative  Decision  and  Further  Inquiry  and 
Notice  of  Propoeed  Rule  Making.  Docket  Na  18821. 
FCC  S1-36S.  Adopted  June  4, 18S1.  released  June  11. 

isei. 

'Earlier  in  this  proceeding,  in  1970,  we  had 
released  a  Memorandum  Opinion  and  Order  and 
Notice  of  Proposed  RuJe  Making  which  considered 
petitions  for  rale  Hiaking  filed  t^  Chalfoot 
Communications  (RM-lig7).  the  Natkwal 
Association  of  Radiotelephone  Systems  (RM-1218). 
(md  American  Radio-Telephone  Service,  Inc. 
Caprodc  Radio  Dispatch.  Fresno  MobU*  Radia  faio. 


concluded-  (1)  diat  third-party 
equipment  companies  which  furnish 
services  and  equipment  to  private  land 
mobile  radio  services  licensees  on  a 
shared  basis  are  not  common  carriers 
within  the  metming  of  section  3(h)  of  the 
Communications  Act  of  1934.  as 


Radiofone.  and  Rogen  Radio  CommunicaUoot 
Services,  Inc.  jointly  (RM-1330).  and  granted,  in 
part  the  relief  requested  through  the  initiatioa  of 
tiiis  proceeding.  Multiple  Licensing— Safety  and 
Special  Radio  Serricet.  24  FCX;  2d  510  (1970). 
Although  at  that  time  we  ruled  that  neither  the 
cooperative  sharing  of  rj^mmmif^HniT  systems  nor 
the  multiple  licensing  of  transmittiag  faciLties  was 
unlawful  or  oooSicted  with  public  interest  or  policy, 
we  did  prapoee  rules  to  better  define  the  nature  of 
the  ahaiing  and  fotnt  use  arrangements  we  would 
permit  in  the  private  land  mobile  radio  services. 

Briefly,  we  expressed  our  coocem  with 
arrangements  fcir  jointly  used  fadlitiea  or 
cooperatively  oaed  systems  wherein  "^Mckaged" 
communlcatians  serrioes  are  provided  (/.a.  all 
major  equipment  and  aasodatad  maintenance,  as 
well  as  telephone  answering  and  message 
dispatching,  is  provided  by  s  single  third  party). 
We,  therefore,  proposed  roles  to  preclude  the 
offering  of  "packaged'  service  in  these  situatlaos 
and.  pending  adoption  of  final  rules,  implemented 
this  approach  as  an  interim  policy.  See  Multiple 
Licensing— Safety  and  Special  Radio  Serricet. 
tupro.  at  SIS  We  also  proposed  a  number  of 
specific  rules  relative  to  the  joint  licensii^  of 
facilities  and  the  cooperative  sharing  of  systems. 
Id,  pp.  52&-S23. 

'Sharing  in  the  private  land  mobile  radio  service* 
is  loosely  used  to  cover  two  entirely  separate  type* 
of  airangements:  (1)  Cooperative  sharing  of  a 
hcensee's  sjrsica  by  eligiUe  participants  or  (2)  The 
licensing  of  several  eligibles  to  use  a  sii^ 
transmitting  facility  (i.e..  multiple  licensing). 

In  cooperative  use  arrangement*  a  base  station 
transmitter  ordinarily  is  authorized  to  and 
controlled  by  a  aingie  hcensee.  The  licensee  shares 
this  transmitting  facility  with  other  person*  eligibls 
in  the  same  radio  service.  All  use  of  the  licensee's 
facility  take*  place  under  the  hcensee's  oontroL 
Ordinarily  the  capital  and  operating  i  ipaiwai 
associated  with  the  shared  system  are  divided 
among  the  system  sharera  [i.e,  the  licensee  and  the 
other  users)  on  a  pro-rated,  equitable  basis.  The 
licensee  is  preduded  from  profiting  from  the 
arrangement  See  47  CFR  9ai7B,  9ai81.  9ai83, 

saiss. 

In  the  multiple  Ucensing  of  f«"li»iw.  ordinarily 
the  base  station  transmitter  (or  as  it  is  sometimes 
called,  the  "community  repeater**)  is  situated  at  a 
desirable  sita  in  the  area  to  be  served.  In  most 
instances,  onlike  liie  oooparative  ahaiiiig  approach. 
the  transmitting  facility  is  separately  lioenaed  to, 
and  controlled  by.  each  person  authorized  to  use  it 
from  stations  installed  at  their  respective  plaoes  of 
business.  Individually  aaai^ied  "tone"  signals  are 
generally  employed  to  activate  the  repeater,  so  that 
the  communications  of  each  licensee,  to  and  from 
his/her  respective  mobile  unit*  are  heard  only  by 
the  licensee,  of  his/her  dispatcher,  and  the 
employees  in  his/her  radio  equipped  vehicle*.  The 
spectrum  and  the  transmitter  in  the  multiple 
Ucensing  situatioo,  in  essence,  are  time-shared.  The 
number  of  persons  that  can  be  accommodated  ovar 
a  repeater  varies:  sometimes  it  is  as  high  as  IB  but 
most  often  it  is  in  the  five  to  ten  range,  depending 
on  the  number  of  mobile  units  and  the  message 
loads  of  the  individuals  shai^  the  station. 

For  a  discussion  of  the  evolution  of  sharing 
arrangements  in  the  private  land  mobile  radio 
service*  tee  Tentatrre  Decision  and  Further  Inquiry 
and  Notioe  ofPropoted  Rule  Making,  tupra.  at 
paras.  4-11. 
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amended;*  (2)  diat  such  competition  as 
does  exist  between  equipment 
companies  furnishing  physical  facilities 
and  associated  services  to  eligibles  in 
the  private  land  mobile  radio  services 
and  common  carriers  is  neither  unjust 
nor  unfair^ and  (3)  that  the  pubUc 
interest  is  served  by  continuing  the 
authorization  of  these  types  of 
arrangements  in  the  private  land  mobile 
radio  services.* 

2.  Regarding  the  specific  regulatory 
plan  we  had  proposed  in  1970,*  based  on 
the  comments  of  the  parties,  we  stated 
in  our  Tentative  Decision  our  intention 
to:  (1]  Discontinue  oiu'  "packaged 
service"  pohcy;"(2)  modify  somewhat 
the  cooperative  sharing  rules;"  and  (3) 
alter,  in  part,  our  multiple  Ucensing 
proposal.  ^*  We  also  again  rejected  the 
application  of  Section  309  notice 
procedures  '*  to  private  land  mobUe 
applications.  '*  Additionally,  several 
miscellaneous  matters  relating  to 
sharing  between  parent  and  subsidiary 
corporations,  sharing  among  joint 
venturers,  and  the  identity  of 
dispatching  agents  were  addressed. 

3.  After  tentatively  adopting  the 
policies  and  conclusions  discussed 
above,  in  consideration  of  the  time  that 
had  elapsed  since  our  original  Notice, 
we  offered  interested  parties  the 
opportunity  to  restate  and  update  their 
positions.  Additionally,  we  asked  for 
specific  views,  data  and  briefs  of  law  on 
the  following  subjects. 

(a)  Characteristics  of  Common 
Carriage.  Do  such  characteristics  as  (1) 
provision  of  equipment  and  related 
services  by  profit-making  third-party 
entrepreneurs,  (2)  particular  advertising 
practices,  (3)  interconnection  to  the 
telephone  network,  (4)  failure  to  observe 
strict  cost  sharing,  (5)  profit  making  by 
one  or  more  members  directly  from 
cooperative  radio  activities,  or  (6)  lack 
of  proprietary  interest  (e.g.,  lease  or 
ownership)  in  facihties  make  it 
necessary  or  desirable,  as  a  matter  of 
law  or  policy,  that  some  multiply 
licensed  or  cooperatively  shared  private 


*  Tentative  Decision  and  Further  Inquiry  and 
Notice  of  Proposed  Rule  Making,  supra,  at  para*. 
l»-2& 

''Id.  paras.  2(M0. 
•/</.  paras.  41-47. 

*  See,  Multiple  Licensing— Safety  and  Special 
Radio  Services,  24  FCC  2d  510  (1970).  Appandix 

"Id.  paras.  59-61;  see  also  24  PCX  2d  SIO  (1970) 
at  519, 521. 

"/d  paras.  82-87. 

"Id  paras.  68-73. 

"See  Section  309  of  the  Comnmnicatioiia  Act  of 
1934,  as  amended,  as  Implementad  at  Sectlan  1SS2 
of  the  Rules. 

"  Tentative  Decision  and  Further  Inquiry  and 
NoUoe  of  Proposed  Rule  Making,  supra,  para*.  77- 
7S. 


radio  systems  be  classified  as  common 
carriers? 

(b)  Forbearance.  Assuming  arguendo 
that  at  least  some  cooperative  or 
multiple  Ucensed  private  radio  systems 
might  be  or  should  be  classified  as 
common  carriers,  may  the  Commission 
forbear,  as  a  matter  of  law,  &om 
exercising  its  Title  U  powers?  Is  such 
forbearance  desirable  as  a  matter  of 
poUcy,  particularly  in  terms  of  its  effects 
on  the  actual  users  of  cooperative  and 
multiply  licensed  radio  commimications 
systems?  If  so,  what  changes  in  statutes 
or  regulations  might  be  necessary  or 
desirable  to  achieve  such  forbearance 
for  cooperative  and  multiply  Ucensed 
systems? 

(c)  Third  Part  Licensing.  Would  direct 
licensing  of  tmy  entrepreneurs  now 
providing  equipment  or  services  to 
cooperative  and  multiply  licensed 
private  radio  systems  be  permissible  as 
a  matter  of  law?  Is  either  mandatory  or 
voluntary  Ucensing  of  such 
entrepreneurs  a  poUcy  that  would 
benefit  either  the  users  of  these  systems 
or  the  pubUc  interest?  What  would  be 
the  advantages  and  disadvantages  of 
allowing  or  requiring  the  provision  of 
radio  communications  services  to 
current  users  of  cooperative  and 
multiply  licensed  systems  in  a  manner 
analogous  to  the  rules  appUed  now  to 
the  Specialized  Mobile  Radio  Systems 
above  800  MHz? 

(d)  Interservice  Competition  between 
Private  Radio  and  Common  Carriers.  To 
what  extent  is  competition  permissible 
or  desirable  between  at  least  some 
cooperative/multiply  Ucensed  private 
radio  systems  and  common  carrier 
systems  in  the  provision  of  land  mobile 
radio  communications?  Should 
cooperative  or  multiply  Ucensed  systems 
be  differentiated  from  other  private 
systems  in  this  regard?  Should  and  how 
may  the  Commission  assess  the  effects 
of  interservice  competition  differentially 
as  it  affects  (1)  common  carriers.  (2) 
third-party  profit  making  radio 
entrepreneurs  not  classified  as  common 
carriers,  (3)  the  ultimate  users  of 

'  cooperatively  shared  or  multiply 
Ucensed  private  radio  systems,  and  the 
pubUc  at  large? 

(e)  Benefits.  What  are  the  relative 
benefits  of  common  carrier  service 
contrasted  to  that  provided  by 
equipment  companies  to  eligibles  in  the 
private  services  imder  competitive 
marketplace  conditions?  In  this 
connection,  consideration  should  be 
given  to  such  factors  as  spectrum 
efficiency,  effective  spectnim  utilization, 
availabiUty  of  service,  economics  of  the 
several  service  offerings,  and  the  abiUty 


of  system  operation  to  satisfy  the  needs 
and  desires  of  the  users. 

(f)  Proposed  Rules.  Are  the 
regulations  proposed  needed  and 
reasonable?  Are  they  sufficient  to  assure 
compUance  with  the  imderlying  poUcies 
governing  cooperative  use  and  multiple 
Ucensing  in  the  private  services;  and 
what  if  any,  additional  limitations  or 
restrictions  should  be  imposed? 

(g)  Packaging  Policy.  Shotdd  the 
packaging  poUcy  be  retained? 

(h)  Cooperative  use.  Should  Ucensees 
be  required  to  submit  their  plans  for 
sharing  radio  equipment  for  approval  by 
the  Commission  prior  to  providing 
service  to  participants?  Should  aimual 
reports  be  required?  What  records 
should  the  Ucensees  keep?  Shotdd  the 
line  of  demarcation  between 
cooperative  use  and  multiple  Ucensing 
be  drawn  as  rigidly  as  contemplated 
tmder  the  original  proposal  or  shotdd  the 
more  flexible  approach  now  proposed 
be  foUowed? 

(i)  Multiple  Licensing.  Should  the 
Commission  prohibit  payments  among 
persons  sharing  radio  fadUties  under 
multiple  Ucensing?  Would  such  a 
limitation  be  useful  in  maintaining  a 
distinc^on  between  multiple  licensing 
and  cooperative  use  arrangements? 
What  records  should  persons  sharing 
facihties  imder  multiple  Ucensing  be 
required  to  keep?  What  reports  should 
the  Ucensees  make  to  the  Commission? 

4.  Comments  and  repUes  on  this  phase 
of  this  proceeding  were  submitted  by  the 
foUowing  parties: 

Comments 

— ^Telocator  Network  of  America  (TNA) 
^»age  A  Fone  Corp.  (PAF) 
— ^Tactec  Systems  (Tactec) 
— Central  Committee  on 

Telecommunications  of  the  American 

Petroleum  Institute  (API) 
— ^The  National  Association  of  Btisiness 

and  Educational  Radio,  Inc.  (NABER) 
— Metro  Mobil  Commtinieations,  Inc. 

(MMC) 
— John  D.  PeUegrin,  Esquire 
— UtiUties  Telecommunications  Council 

(UTC) 
— Special  Industrial  Radio  Service 

Association,  Inc.  (SIRSA) 
— General  Electric  Company  (GE) 
— ^Motorolajnc.  (Motorola) 
—The  National  Mobil  Radio  Association 

(NMRA) 
—Mobil  Communications  Corporation  of 

America  (MCCA) 
^Mr.  P.  RandaU  Knowles 
—Mr.  Edward  W.  N.  Smith 
— Forest  Industries  Telecommunications 

(FIT) 
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Reply  Comments 

— SIRSA 
— UTC 
— Tactec 
— NABER 

— TNA 
— Motorola 

5.  As  in  the  case  of  previous 
comments  in  this  proceeding,  the 
comments  basically  fell  into  two 
categories:  (1)  Those  interests 
representing  the  private  land  mobile 
radio  services  (including  equipment 
manufactiirers),  and  (2)  those 
representing  the  common  carrier 
interests.  The  private  service  interests 
generally  endorsed  the  conclusions 
reached  in  the  Tentative  Decision 
regarding  the  legality  and  public  interest 
beneflts  of  cooperative  sharing  and 
multiply  licensing.  They  agreed  that 
third  party  equipment  companies  which 
furnish  services  and  equipment  to 
private  land  mobile  radio  services 
eligibles  are  not  common  carriers  within 
the  meaning  of  Section  3(h)  of  the 
Commimications  Act.  and  that  the 
public  interest  is  served  by  the 
Commission's  authorizing  cooperative 
sharing  and  multiple  licensing  in  the 
private  land  mobile  services.  In  contrast, 
the  carrier  interests  disputed  those 
conclusions  and  maintained,  as  a  matter 
of  law  and  public  policy,  that  sharing  of 
systems  and  facilities  in  the  private 
services  should  not  be  cdlowed.  They 
also  maintained  that  if  sharing  is 
allowed,  it  should  only  be  with  rigorous 
regulation.  Regarding  the  specific  rule 
proposals,  there  was  a  great  diversity  of 
opinion  among  the  parties. 

6.  With  the  exception  of  the  comments 
and  replies  directed  to  the  proposed 
rules  themselves/  the  positions  of  the 
parties  remained  essentially  the  same  as 
those  advanced  by  them  earlier  in  this 
proceeding,  as  modified  by  more  recent 
precedents  which  they  felt  supported 
their  respective  positions. 

DedsioD 

Summary 

7.  We  have  considered  the  entire 
record  of  this  proceeding.  Based  upon 
this  review,  we  affirm  our  earlier 
conclusions  that  the  cooperative  sharing 
of  systems  and  the  multiple  licensing  of 
facilities  in  the  private  radio  services 
are  permissible  practices  as  a  matter  of 
law,  and  desirable  as  a  matter  of  public 
policy.  We  also  determine  that  the  sale, 
lease  or  rental  of  communications 
equipment  and  associated  services  to 
licensees  in  the  private  radio  services  by 
third  parties  is  not  common  carriage. 
We  also  decide  that  these  conclusions 
are  not  modified  by  advertising 


practices  prevalent  among  licensees  of 
cooperatively  shared  systems  or  third 
party  equipment  suppliers  in  multiple 
licensing  situations,  or  by 
interconnection  with  the  public 
switched  telephone  system,  as 
authorized  in  the  private  services." 
Further,  we  conclude  that  there  has 
been  no  demonstration  in  the  record  of 
this  proceeding  that  such  competition  as 
exists  between  third-party  equipment 
suppliers  and  conunon  carriers  is  unfair, 
destructive,  or  subjects  carriers  to  a 
significant  economic  harm  which 
impedes  their  ability  to  provide  service 
to  the  public.  LasUy,  we  affirm  that  there 
are  si^iificant  public  interest  benefits  in 
continuing  cooperative  sharing  and 
multiple  licensing  practices  in  the 
private  land  mobile  radio  services. 

6.  In  light  of  our  conclusions  that 
cooperative  sharing  and  multiple 
licensing  in  the  private  land  mobile 
radio  services  are  permissible  practices 
as  a  matter  of  law,  and  that  the  offering 
for  sale,  lease  or  rental  of 
communications  equipment  and 
associated  services  to  eligibles  in  the 
private  services  by  third  parties  does 
not  constitute  common  carriage,  we 
decline  to  reach  in  this  proceeding  the 
issue  of  whether  the  Commission  may 
forbear  bom  exercising  its  Title  II 
powers  under  the  Communications  Act 
This  matter  is  not  germane  to  this 
proceeding;  and  we  will  defer  a  decision 
on  the  issue  of  forbearance  to  the 
resolution  of  our  proceeding  in  CC 
Docket  No.  79-252.'* 

9.  We  also  decline  to  adopt  rules  at 
this  time  which  would  license  third 
party  providers  of  equipment  and 
services  in  the  bands  below  800  Mliz. 
Such  an  approach  is  not  necessary  to 
our  regulatory  objectives  below  800 
MHz  and  the  record  of  this  proceeding 
does  not  definitively  support  a  need  for 
such  a  service  in  these  bands. " 


"See  47  CFK  90.476-00.483  and  90.389.  ai  well  a* 
fte  Report  end  Order  In  Docket  No.  20646.  There  we 
conclude  lliat  interconnection  did  not  change  the 
eatential  nature  of  the  private  services.  See  69  FCC 
2d  1831, 1837-S8  (1978).  Nothing  in  the  record  of  this 
proceeding  causes  us  to  alter  our  earlier  conclusioa 

**  Deregulation  of  Telecommunicationa  Service, 
Further  Notice  ofPropoaed  Rule  Making,  In  the 
Matter  of  Policy  and  Rules  Concerning  Rates  for 
Competitive  Common  Carrier  Services  and 
Facilities  Authorization  Therefore.  CC  Docket  No. 
79^252. 84  FCC  2d  445  (1981). 

"The  SMRS^ODoept  derives  from  our  proceeding 
in  Docket  No.  1SZ62.  See  Report  and  Order,  Dodcet 
No.  18282.  48  FCC  2d  752  (1974);  Memorandum 
Opinion  »  Order,  Docket  No.  18282.  51  FCC  2d  945 
(1975):  Memorandum  Opinion  »  Order,  Docket  Na 
18282.  55  FCC  ad  771  (1975);  afTd  sub  nom.  NARUC 
▼.rcCS25F2d630{197B),cs/ldsjUMi  425  U3. 
982  (1870).  It  is  a  coooept  spedflcally  tailored  to 
promote  ttie  Commission's  goal  of  a  potential  for 
increased  spectral  efBdency  and/ or  grade  of 
swvioe  via  the  Introductioa  of  a  new  and  expeniiTe 
technology.  Tlw  Commisaion  had  large  amoonto  of 


10.  With  regard  to  the  major  specific 
rules  which  we  are  herein  adopting,  we 
have  determined  to  require  in  the  case 
of  cooperatives  that  all  costs  associated 
with  the  shared  service  must  either  be 
absorbed  by  the  licensee  on  a  no-charge 
basis  to  other  participants  or  must  be 
prorated  among  all  participants  in  the 
cooperative  sharing  arrangement  Thus, 
we  have  determined  not  to  permit  the 
so-called  "stage  two"  and  "stage  tiuee" 
cooperative  arrangements  **  which  we 
have  heretofore  allowed.  Both  of  these 
types  of  arrangements  have  undesirable 
aspects  inimical  to  true  cost  sharing. 
Thus,  in  the  Stage  II  and  Stage  m 
cooperative  oftentimes  equipment  costs 
and  services  associated  with  the 
cooperative  use  are  not  prorated  and 
cost  shared  among  participants.  Tliis, 
we  conclude,  is  not  desirable  within  the 
fi^meworlc  of  our  cooperative  sharing 
rule,  which  contemplates  an  equitable 
prorating  of  costs  associated  witii  the 
sharing  of  the  communications  system. 
Thus,  we  are  confining  cooperative 
sharing  to  systems  in  which  the  Ucensee 
shares  with  the  users  the  costs 
associated  with  the  operation  of  his/her 
system.  We  are  also  adopting  rules 
which  limit  the  joint  use  of  multiple 
licensed  facilities  to  situations  in  which 
no  consideration  is  paid  by  any  licensee 
of  the  facility  to  any  other  licensee  for  or 
in  connection  with  any  of  the  equipment 
or  for  any  services  used  or  rendered  in 
connection  with  the  jointiy  licensed 
facility.  Lastiy.  we  have  decided  upon 
consideration  of  the  record  before  us  to 
retain  the  "packaged  service"  policy 
which  we  adopted  on  an  interim  basis  in 
197a 


apectnim  then  nnocciipied  which  could  Im 
structured  around  this  concept  The  situation  below 
800  MHz  is  rastljr  different  We  therefore  choose 
not  to  adopt  an  SMRS  concept  below  800  MHi. 

"In  our  Tentative  Dedsioa  supra,  we  defined  a 
Stage  n  cooperative  as  an  arrangement  in  which  tite 
licensee  owned  or  leased  the  base  station 
transmitter  and  made  it  available  to  sharing 
participants  either  at  no  charge  or  at  less  than  cost, 
but  provided  participants  with  some  other 
equipment  or  service  (e.g.,  mobile  stations/pa^ng 
receivers  or  equipment  service)  on  a  for-profit  basis. 
A  Stage  ID  cooperative  is  a  sltuaUon  in  which  an 
eligible  in  one  of  the  radio  service  categories  i . 
with  other  eligibles  In  the  same  radio  service  to 
assume  the  responsibilities  as  Ucensee  for  the 
cooperative  arrangement  and  arranges  for  the 
needed  physical  radio  gear  and  maintenance 
service.  Under  such  an  arrangement  the  licensee  ol 
the  system  is  paid  nothing  at  all  by  the  other 
participants;  instead,  all  consideration  flows 
directly  to  the  third  party  suppliera  of  goods  end 
services,  with  the  licensee  and  eech  participant 
paying  the  diird-perty  soppUen  individually  fior  any 
equipment  or  services  provided  to  them.  See 
Tentatirt  Dedakm  and  Piirther  Inquiry  and  Notiot 
of  Proposed  Ruh  Making,  tupreu  para.  7. 


19530  Faderal  Regiater  /  Vol.  47.  No.  88  /  Thnreday.  May  6,  1982  /  Rules  and  Regulations 


Disciiraian 

The  Offering  of  Equipment  and  Services 
by  TTdrd  Parties  Is  Not  Conunon 
Carriage 

11.  In  our  Tentative  Decision,  we 
concluded  that  the  third-party 
equipment  companiea  which  furnish 
services  and  equipment  to  a  group  of 
private  land  mobile  licensees  are  not 
common  carriers  within  the  meaning  of 
Section  3(h)  of  the  Communications  Act 
of  1934,  as  amended.** 

12.  As  an  initial  point,  we  agreed  that 
a  business  enterprise  is  a  common 
carrier  dependixq;  on  what  it  does,  and 
not  on  what  the  parties  concerned 
characterize  it  as  being  or  on  what  it 
purports  to  be.  United  States  ▼. 
California.  2S7  U.S.  175  (1936):  and 
United  States  v.  Drum.  368  U.S.  370 
(1961).  We  also  agreed  that  a  business 
enterprise  need  not  serve  all  the  world 
to  be  a  common  carrier.  Terminal 
Taxicab  Co.  v.  District  of  Columbia,  241 
U.S.  252  (1916)  and  Anderson  t.  Fidelity 
and  Casualty  Co..  228  N.Y.  475, 127  N.E. 
584  (Ct  App.,  N.Y.  1920).  Further,  we 
accepted  the  proposition  that  the  courts 
have  uniformly  rejected  schemes  and 
devices  designed  to  avoid  statutory 
requirements  relating  to  the  control  and 
regulations  of  public  carriers  or  ntUities. 
State  ex  re  I.  Board  of  Raibvad 
Commissioners  v,  Rosenstein,  217  Iowa 
985.  252  N.W.  251  (Sup.  Ct  Iowa,  1934): 
Restrm  ▼.  West,  149  Md.  30. 129  Atl.  884 
(Ct  App.  Md.,  1925);  Affiliated  Service 
Corp.  T.  Public  Utilities  Commission, 
127  Ohio  St  47. 186  N£.  703  (Sup.  Ct 
Ohio,  1933]  and  Gomish  ▼.  Pennsylvania 
Public  Utilities  Commission,  134  Pa. 
Super.  565. 4  A.  2d.  566  (1939). 

13.  Additionally,  there  was  no  issue 
that  the  fact  that  an  association  or 
corporation  is  to  be  non-profit  or  that  a 
cooperative  arrangement  is  to  be 
available  on  a  cost  shared  basis  does 
not  perforce  mean  diat  such  entities  or 
arrangements  are  not  to  be  classified 
and  regulated  as  common  carriers. 
Celina  Sr  Mercer  County  Telephone  Co. 
v.  Union  Center  Mutual  Telephone 
Company  Association,  120  (^lio  St  487, 
133  N.E.  540  (Ohio  Sup.  CU  1921);  State 
Public  Utilities  Commission  v.  Noble 
Mutual  Telephone  Cb.,  288  DL  411. 109 
N.E.  296  (Sup.  Ct  m..  1915);  and  Peoples 
Telephone  Exchange  v.  Public  Service 
Commission,  239  Mo.  App.  166, 186  S.W. 


"No  iMo*  of  comnon  cantege  (•  f  i— d  wM) 
ratpeet  to  the  Hcenaae*  in  a  mnhlpte  Umiulug 
arrangement  (ince  the  typical  Hcenaee'i  oae  ia 
confined  to  internal  barineaa  cotanmateatiaaa.  A* 
noted  abora.  we  are  not  aBowlag  an  aq^pnent 
aupplier  to  aba  l>e  a  Hr— mi  on  a  facffity  which  it 
makea  airtahhi  for  aiaWpia  HriMtng  by  afigftilaa. 
A  Ucentaa  hi  a  wpaf  d>a  riMiteg  anaBfiBaat  la 
not  a  ooaaaaB  etriitt  bacaaae  Ihaae  ia  ao  far  profit 
holding  out  at  tha  ayataa.  Sm  h.  SO,  infra. 


2d  531  (Kan.  Cty.  App.,  1045).  5^  also 
North  Shoe  Fish  and  Freight  Co.  v. 
North  Shore  Businessmen 's  Trucking 
Association.  195  Minn.  338.  283  N.W.  98 
(Sup.  Ct  Mtam.  1935);  State  ex  rel  Board 
of  Railroad  Commissioners  v. 
Rosenstein,  supra:  Affiliated  Service 
Corp.  V.  Public  Utilities  Commission, 
supra;  and  Surface  Transportation 
Corporation  v.  Reservoir  Bus  Lines.  67 
N.Y.S.  2d  135,  271  App.  Div.  556  (Sap.  Ct 
N.Y..  App.  Div.  1943). 

14.  Finally,  we  recognized  that  the 
operation  dl  an  unregulated  diird  party 
equipment  soppber  in  a  regulated  field 
could  give  rise  to  "special  problems." 
and  requires  "careful  analysis"  in  terms 
of  the  puUic  benefits  and  possible 
public  detriment  Industrial  Gas  Co.  v. 
Public  Utilities  Commission  of  Ohio,  135 
Ohio  St  408,  21  N£.  2d  166  (Sup.  Ct 
Ohio,  1939);  and  United  States  v.  Dram, 
supra. 

15.  Nevertheless,  in  light  of  the  record 
in  this  proceeding,  we  considered  that 
the  "holding  out"  by  equipment 
companies  to  provide  radio  gear  and 
related  services  to  aligihUai  in  the 
private  radio  services  on  a  for  profit 
basis  did  not  transform  these  equipment 
companies  into  conunon  carriers.  In  this 
regard,  we  pointed  out  that  all 
businesses  which  vend  goods  or 
services  hold  their  products  out  and 
that  the  ofiering  of  a  combination  of 
services,  including  equipment  rental, 
antennae  sites,  maintenance,  etc.  to  a 
person  authorized  by  the  Commission  to 
use  the  radio  spectrum  does  not  result  in 
common  carriage.  We  found  this  to  be 
true,  whether  the  services  are  offered  by 
the  third  party  to  a  single  eligible  or  to  a 
group  of  eligibles. 

16.  We  also  emphasized  ^t  a 
significant  factor  in  our  determination 
was  that  equipment  suppliers  had  no 
right  to  use  thie  radio  spectum.  Without 
this  right  we  concluded,  there  could  be 
no  offering  by  these  parties  of  a 
communications  service. 

17.  We  conchided  our  analysis  on  this 
first  point  by  stating  that  in  most 
communications  systems,  be  they 
private  or  conunon  carrier  services, 
there  is  usually  some  third  party  to 
manufacture,  supply,  and  at  times, 
maintain  the  {rfiysical  radio  gear 
involved.  This  is  so  whether  or  not 
facilities  are  shared  (see  e.g.,  Coleman 
Petroleum  Engineering  Co.,  24  FCC  378 
(1970);  Freqaency  Band  aoe-geo  MHz.  55 
FCC  2d  771  (1975). 

1&  TNA  has  challenged  our 
conclusions  in  the  Tentative  Decision  on 
this  pofait  It  maintains  that  third  party 
equipment  suppliers  of  facilities  whidi 
are  shared  by  uiore  than  one  eligible  are 
engaged  in  "telecommunications 


carriage,"  and  that  as  a  mattCT  of  law 
they  must  be  licensed  therefore. 

19.  In  support  of  this  proposition  TNA 
essentially  makes  the  following  points: 

(1)  That  common  carriage  is  only  one 
subset  of  telecommunications  carriage 
under  the  Commimications  Act  and  that 
the  Act  requires  all  telecommunications 
carriers,  whether  or  not  they  are 
common  carriers,  to  be  licensed  as  such; 

(2)  that  the  case  history  oi  ATS  Mobile 
Telephone,  Inc.  v.  General 
Communications  Co.,  Inc.  (ATSv.  GCC) 
is  a  typical  example  of  the  multiple 
licensed  8ysem;"(3)  that  the 
Commission's  Second  Computer  Inquiry 
proceeding  *'  makes  clear  that  diird 
party  equi|Mnent  suppliers  are  common 
carriers;  (4)  that  the  Misdsmppi  Public 
Service  Ccnnmission  in  Yaxoo  Answer^ 
Call.  Inc.  V.  Motorola  Communications 
and  Electronics,  Inc  **  has  found  third 
party  equi|mient  con^>anies  to  be  public 
utilities;  and  (5)  that  the  holding  of  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  in  NARUC  v.  FCC 
(NARUC  I)  compels  the  conclusion  that 
third  party  equipment  companies  must 
be  licensed  as  telecommunications 
carriers." 

20.  We  have  reviewed  TNA's 
arguments  carefolly  and  disagree  with 
its  opiniaos.  We  conclude  that  imder  the 
rules  we  are  adopting,  the  licensees  in  a 
multiple  licensing  situation,  and  not  the 
third  party  equipment  sapfikx,  will  be 
in  bodi  defure  and  de  facto  control  of 
their  systems.  (See  Appendix,  {  9ai85). 
There  is  no  communications  service, 
therefore,  being  provided  by  these 
suppliers  of  radio  equipment  With 
regard  to  TNA's  specific  points.  Section 
3(h)  of  die  Act  and  Title  n  speak  to 
common  carri««.  We  find  no  basis  in 
the  cases  INA  dtes  iat  die  conclusion 
that  third  party  equipment  suppliers  are 
telecommunications  earners  which  must 
be  Ucensed  under  the  Act.  Second, 
withoot  addressing  the  merits  of  the 
ATSv.  GCC  case  dted  by  TNA,  we  find 
no  basis  in  TNA's  submissions  to 
extrapolate  that  the  GCC  operation  is 
typical  of  the  practices  of  third  party 
equipment  suppliers,  and  we  decline  to 
condude  it  is.  TNA  provides  no  support 
for  its  assertion  that  we  should 
generalize  for  an  entire  industry  based 
on  one  example.  Moreover,  by  the 


"SeewthetdattarofPedikmfarltmiantxofa 
Ceate  and  Deaitt  Order  and  an  Order  to  Show 
Cause  Filed  by  ATS  Mobile  Telephone.  Inc.  against 
General  Comimuucatkmi  Company,  Inc^  a  Liceneee 
in  the  BusmmeaadioSerriee.  Can.  Docket  No.  an- 
619,  for  a  rtaiilythjB  af  the  GCC  facUity. 

"  77  FOC  2d  3S4  (laSO),  «■  raooD.  S«  FCC  2d  SO 
(1980),  appnli  p«adii«. 

■  Docket  U-3S36. 

"  173  U.S.  App  DC  41S.  S2S  P2d  030  (1970).  cell 
(/(Bn.42SU.S.n>(te7t). 


Federal  Regbtar  /  Vol  47.  No.  88  /  Thursday.  May  6.  1982  /  Rules  and  Regulations  tSSSl 


action  we  took  in  Docket  20846  and  the 
action  we  are  herein  taking 
arrangements  similar  to  the  one 
involved  in  the  i4  75  v.  GCC  case  would 
be  precluded.** 

21.  With  regard  to  the  Computer  n 
proceeding,  TNA  cites  it  for  the 
proposition  that  third-party  equipment 
suppliers  provide  a  "basic  service"  and 
therefore,  within  this  decision,  are 
"telecommunications  carriers."  TNA, 
however,  assumes  the  very  issue  in 
question — that  a  third-party  provider  of 
equipment  and  service  is  offering  a 
basic  communications  service.  We  do 
not  find  our  decision  in  the  Computer  n 
proceeding  to  reach  the  conclusion  that 
unlicensed  third-parties  who  do  not 
employ  spectrum  and  who  sell  or  lease 
radio  equipment  and  related  services  to 
those  eligible  for  licensing  are  engaged 
in  offerii)g  a  basic  communications 
service  within  the  meaning  of  that 
proceeding.  Quite  the  contrary,  in 
Computer  11  we  determined  that  the 
provision  of  stand  alone  customer 
premises  equipment  is  not  a  common 
carrier  activity.  Second  Computer 
Inquiry,  on  recon..  84  FCC  2d  50, 98 
(1980),  appeals  pending. 

22.  Addressing  the  Yazoo  Case,  supra, 
TNA  cites  it  for  the  proposition  that 
numerous  State  commissions  have 
routinely  found  after  investigatioa  of 
commimity  repeater  system,  [i.e. 
multiple  licensing  arrangements)  that 
they  operate  as  common  carriers.  TNA 
did  not  mention  that  the  Kfississippi 
Public  Service  Commission's  decision 
was  reversed  by  the  United  States 
District  Court. "There,  the  U.S.  District 
Court  inter  alia,  concluded:  •• 


Motorola  is  not  a  public  utility  as  defined  in 
this  statute,  inasmuch  as  it  does  not  operate 
equipment  or  facilities  for  the  transmission  of 
messages  by  radio  "by  or  for  the  public"  The 
leasing  of  a  community  repeater  to  users 
Ucensed  by  the  FCC,  under  its  Part  91  private 
Business  Radio  Service  is  not  an  offering  to 
the  public  for  hire.  As  previously  mentioned, 
only  persons  Ucensed  by  the  FCC  under  Part 
91  may  be  leased  a  slot  on  the  community 
repeater  and,  even  then,  may  be  denied  the 
slot  PlaintifTs  services  are  clearly  not  those 


"  Pint  Report »  Order.  Docket  No.  20646. 69  FCC 
2d  1831  (1978);  Memorandum  Opinion  and  Order. 
Docket  No.  20646.  [FCC  79-720).  44  PR  67119 
(November  23. 1979);  See  also  the  Appendix  of  this 
document  at  (  90.165. 

"Motorola  CommunicaUons  v.  Mitusaippi 
Public  Service  Commission.  515  F.  Supp.  793  (S.  D. 
Miss.  1979),  affdM»  F.  2d  1350  (5th  Or.  1961). 

"This  case  involved  a  suit  filed  by  Yosoo 
Anawer-CalL  Inc.  with  the  Misiissippi  Public 
Service  Commiuion  alleging  that  Motorola,  Inc.,  as 
the  supplier  of  equipment  and  services  to  eligibles 
under  Part  91  (now  Part  90)  of  the  OHnmission's 
Rules  ft  Regulations,  was  operating  as  a  public 
utility  within  the  meaning  of  the  Mississippi  public 
utility  law  (Section  77-3-3  of  the  Mississippi  Code 
of  1972)  and  required  s  prior  certificate  of  public 
convenience  and  oecassity. 


offered  for  public  hire,  and  therefore,  cannot 
be  and  are  not  a  public  utility.  515  F.  Supp. 
793,  796  (S.  D.  Miss.  1979). 

23.  Turning  now  to  NARUC  v.  FCC, 
525  F.2d  630  (1976),  cert  denied  425  U.S. 
992  (1976)  (NARUC  I),  we  had  noted  in 
our  Tentative  Decision  our  beUef  that 
the  key  elements  of  common  carriage  as 
described  by  the  Court  did  not  apply 
here.*^  We  stated  that  we  saw  no  quasi- 
public  character,  as  such,  in  what  third- 
party  eqidpment  companies  offer  within 
the  frameworic  of  the  marketplace  in 
which  they  do  business.  Moreover,  we 
stated  our  belief  that  equipment 
suppliers  do  not  and  could  not  as  a 
matter  of  law  undertake  to  carry  for  all 
persons  indifferently,  since  they  have  no 
spectrum  authorized  to  them  to 
implement  such  an  offering.  We 
emphasized  that  is  was  our  Ucensees, 
not  the  equipment  suppUers,  which  hold 
authorizations  &om  lu  to  employ 
spectnun;  €uid  we  pointed  out  that  the 
right  to  use  the  spectrum  ran  to  the 
Ucensee,  not  to  the  eqtiipment  which  the 
licensee  employed.  We  concluded  that 
contrary  to  TNA's  assertion,  NARUC  I  is 
not  to  be  read  in  a  fashion  which 
precludes  the  Commission  from  allowing 
licensees  in  the  private  land  mobile 
radio  services,  who  are  otherwise 
eligible,  from  sharing  equipment 
furnished  by  third-parties  at  the  risk  of 
having  these  systems  classified  as 
common  carriers. 

24.  In  view  of  TNA's  repeated 
assertions  in  its  comments  that  we  are 
wrong  in  this  view,  we  have  again 
reviewed  the  NARUC  I  holding.  We 
conclude  nothing  in  NARUC  I  is 
inconsistent  wi£  our  conclusion  that 
third-party  suppliers  of  equipment  and 
services  do  not  fall  within  the  test  of 
common  carriage  described  by  the 
Court  Thus,  there  is  nothing  in  the 
record  which  would  demonstrate  that 
these  third-parties'  activities  are  imbued 
with  a  quasi-pubhc  character  which 
causes  them  to  carry  for  all  people 
indifferently.  TNA's  own  submission 
(Appendix  C  of  its  Comments)  seems  to 
indicate  it  is  the  practice  of  third-party 
equipment  suppliers  to  make 
individualized  decisions,  in  particular 
cases,  whether  and  on  what  terms  to 
deal.**  We  also  note  that  in  the  NARUC 


"Common  carriage  has  a  three  pronged  test  (1) 
provision  of  a  communications  service.  (2)  for  hire, 
(3)  to  the  public.  See  NARUC  v  rcC  supra. 
construed  in  American  niephone  and  Telegraph 
Co..  v.  FCC.  572  F.  2d  17,  24  (1978);  see  also  FCC  v. 

Midwest  Video  Corp.,  440  U.S.  689  (1979). (A) 

common  carrier  is  one  which  undertakes 
indlfferendy  to  provide  communications  service  to 

the  public  for  hire American  Telephone  and 

Telegraph  Co.  v.  FCC  supra,  at  24. 

"This  is  a  diaracteristic  which  the  Court  in 
NARUC  I  said  would  be  indicative  of  non-oommon 
carrier  status. 


I  case  the  Court  concluded  that  an 
SMRS  is  not  a  common  carrier  although 
it  satisfied  two  of  the  three  criteria  there 
enimciated  for  common  carriage  [i.e.  a 
for  hire  offering  of  a  communications 
service).  Hie  non-carrier  status  of  a 
third-party  equipment  supplier  here  is 
even  stronger  when  it  is  considered  that 
provision  of  equipment  alone  is  not 
provision  of  a  communications  service: 
in  this  case,  only  the  "for  hire"  criterion 
is  met  Lastly  we  point  out  that  the 
Court  recognized  the  practice  of  multiple 
licensing  of  systems  and  that  it  did  not 
conclude  that  this  practice  would  itself 
change  the  classification  of  a  system 
from  non-common  carriage  to  cotnmon 
carriage.** 

25.  In  addition,  the  court  in  NARUC  I 
ruled  that  the  Commission  does  not 
have  discretion  to  confer  or  not  to 
confer  common  carrier  status  on  an 
entity  depending  on  the  regulatory  goals 
it  seeks  to  achieve,  NARUC  v.  FCC 
supra,  at  644.  That  is  a  legal 
determination  to  be  made  imder  the 
three-part  test  enunciated  therein.  We 
conclude  that  as  a  matter  of  law,  third- 
party  equipment  suppUers  are  not 
providing  a  communications  service.  We 
also  conclude  that  third-party  equipment 
suppliers  do  not  carry  for  all  persons 
indifferently.  We  therefore  conclude 
they  are  not  common  carriers  within  the 
meaning  of  the  Act  and  there  is  no  basis 
for  regulating  them  imder  Tide  IL 
Similariy,  since  multiple  Ucensed 
systems  and  cooperative  cost-shared 
systems  also  fail  to  satisfy  the  three-part 
test  of  common  carriage,  they  also  are 
not  common  carriers  and  there  is  no 
basis  for  regulating  them  under  Title  H** 

26.  In  light  of  these  conclusions  we 
also  detemdne  that  the  advertising 
practices  of  third  party  equipment 
suppUers*'  or  the  inter-connection  of 

"The  Court  considered  the  specific  case  of  cost 
shared  "community  repeater"  systems.  NARUC  ». 
FCC  supra,  at  639  n.  45. 

"The  Ucensee  on  a  multiple  licensed  system  does 
not  provide  s  communications  service  to  the  public 
one  of  the  NARUC  I  tesU.  See  note  19.  infra.  The 
Ucensee  of  a  cooperative  cost-shared  system  does 
not  operate  for  profit  one  of  the  sl^iificanl  indicia 
that  a  communications  service  is  offered  to  tl>e 
public  See  American  Telephone  and  Telegraph  Co. 
V.  PCC.  supra,  at  26.  Therefore,  neither  of  these 
licensees  is  properly  regulated  ai  a  coounon  carrier. 
With  respect  to  the  non-common  earner  status  of 
cooperative  ventures,  we  recognize,  of  course,  tliat  a 
profit-making  entity  may  offer  a  communications 
service  and  nooetheless  not  be  deemed  a  common 
carrier  factors  other  than  profit  may  indicate  that  a 
service  is  not  offered  indiscriaiiiiialaijr'ilp  the  pobiic 
and.  hence,  is  not  oommoo  carriage.  SffNARUCr. 
FCC.  supra,  at  641.  However.  bacaiMrttie  raoord 
and  issues  in  this  proceeding  have  ncused 
principally  on  the  non-profit  nature  of  cooperatives, 
our  findings  as  to  their  privste  status  are  based 
primarily  on  that  factor.  See  also  note  31.  infra. 

"  Individual  licensees  in  a  multiple  licenatng 
arrangement,  as  a  general  rule,  do  not  advertise. 
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private  systems  with  the  paUic 
switched  telephone  network  does  not 
alter  the  essential  nature  of  these 
private  systems  and  does  not  result  in 
their  becoming  common  caniers.  We 
have  apphed  die  jhree-pronged  test  of 
common  carriage  to  these  arrangements 
and  found  that  they  are  not  common 
carriers.  Neidier  the  existence  of 
advertising  nor  interconnection  affects 
the  reasons  we  reached  this 
conclusion." 

Do  Third-Party  Suppliers  Constitute 
Unjust  or  Unfair  Competition  for  Radio 
Common  Carriers? 

27.  In  the  Tentative  Decision,  the 
Commission  concluded  that  it  could  not 
find  in  this  rule  making  record,  nor  could 
it  conclude  based  on  its  experience,  that 
unjust  or  unfair  competition  exists 
between  common  carriers  and 
equipment  companies  famishing 
physical  facilities  and  associated 
services  to  licensees.  We  stated  that  if 
was  not  nnfust.  because  it  arises 
essentially  out  of  our  decision  to  make 
radio  spectrum  available  to  certain 
classes  of  users  to  give  these  users 
options  to  conduct  their  afhits  through 
the  use  of  radio  and,  in  diis  way, 
ultimately  to  promote  the  public 
interest.* 

za  We  abo  pointed  out  tfiat  hiherent 
in  our  rule  making  determluations  to 
allocate  radio  spectrum  to  &e  private 
services  is  the  conclusion  that  certain 
classes  of  eligibles  should  not  be 
required  to  take  service  from  common 
carriers.  We  added  diat  the  fact  that  we 
had  allocated  spectrum  to  common 
carriers  to  permit  them  to  offer 
radiotelephone  and  dispatch  services  to 
the  public  did  not  carry  with  it  any 
reasonable  implication  or  expectatirai 
on  their  part  that  licensees  in  the  private 
services  are  to  be  limitedor  restricted  in 
the  arrangements  they  are  to  be  aUowad 
to  make  in  the  marketplace  to  seove  the 
radio  equipment  necessary  to  employ 


fine* 
only  for 
therefor*,  m 
coofMraMva 
rule*  we  ■« 

normalty 


MMtitMMLiMlMI 


coowt  wdi  ■  tkaiad  I 
SeeRmah^SltartdUmafCamMuamSmriem.m}' 

FCC  2d  m  (iflTTT,  <q9i!nMrf  AoMnom  TMyifaaw 
and  TBltgrai^  Co.  w.  FCC  m^ia. 

"  In  Oodwl  Na  aOM&  aapm  «•  ooochMM  litat 
tntercoBiweai  6am  not  ciaaft  tfw  baiie  tm!tmm  of 
private  tyctMH.  Sm  SB  KC  ad  lOl  lOr-UH 

"  In  Ifeto  f«9Md  «•  M«id  tet  (he  ■Beertoa  of 
tpectniiB  to  tlM  priwl*  emtoee  li  MM  to  pfMhMi  er 
create  a  yhmtti'  bMMAt  te  nrthgr  to  anhaao*  Ike 
"public"  biBiai  wMch  meawm  fcw  the  b—  ef  wdto 

by  HoHMae  in  the  private  lervicet. 


the  radio  spectrum  we  have  authorized 
for  their  use.** 

29.  From  an  historical  perspective,  we 
also  pointed  out  that  sharing  was 
allowed  in  the  private  services  %ven 
before  the  Connnission  allocated 
spectrum  to  Ae  radio  common  carriers, 
and  diat  we  did  not  change  this 
approach  when  these  carriers  were 
created* RnaOy,  we  noted  that  we 
hav^  consistently  affirmed  this  concept 
in  the  face  of  strong  carrier  opposition.** 

30.  In  sum.  for  many  years  equipment 
and  services  have  been  provided  to 
private  land  mobile  licensees  as  an 
alternative  to  equipment  and  services 
which  mi^t  be  provided  to  the  public 
by  radio  ccnunoo  carriers.  Because  ai 
this,  we  conchided  in  our  Tentative 
Decision  that  continued  provision  of 
such  equipment  and  services  on  a  noo- 
common  carrier  basis  Ls  an  appropriate 
user  option  in  the  public  interest,  aiKl 
not  unjust  ' 

31.  With  regard  to  the  second  teaae, 
whether  such  choices  for  consumers 
subject  radio  common  carriers  to 
significant  economic  harm,  or  whether 
such  dioices  impede  or  destroy  these 
carriers'  ability  to  provide  service  to  the 
public  we  tentativety  concluded  that 
such  adverse  efiiects  have  not  arisen  and 
will  not  arise.  We  noted  ttiat  we  had 
found  no  case  wbeie  sndi  availability  of 
alternatives  had  resulted  in  the  failure 
of  any  carrier.  Nor  could  we  find  any 
demonstration  tiiat  provision  of 
equipment  and  servkes  by  third  parties 
to  users  of  aniltiple  licensed  facilities,  or 
of  cooperative  sharing  arrangements, 
had  adversely  affected  the  development 
of  the  radio  common  carrier  industry  as 
a  whole.  To  tiie  contrary,  we  noted  that 
the  radio  common  carrier  industry  has 
grown,  not  only  in  the  number  or 
composite  size  of  radio  common 
carriers,  but  also  in  the  types  and 
variety  of  services  offered  to  the  pablia 

32.  TNA.  PAF.  and  MCXIA  dispute 
these  tentative  conclusions.  They  assert 
that,  at  least  in  the  case  of  multiple 
licensing,  a  continuation  61  this  practice 
is  contrary  to  the  public  interest. 


**  ThML  far  MUMpla.  to  4mcm;  Abmsoxt /todbi 
Servict.  M  FCC  2d  310  tl970).  we  tUtad:  '.  .  .  the 
Commitsion'a  allocation  of  frequendee  far  uiuuuuu 
carrtoniad  Iw  prieatoa  ayattoM  to  tPMBdaad  OB  te 
baiic  pMtoMpiqr  *a«  peaaaltol  adto  wan,  adbiecl 
to  certain  ttoilMtoaa.  aitorid  hava  A*  faaadom  to 
chooat  batoPHH  ■Meag  Iha*  Madb  teaa^  pitovto 
fadlittaa  ar  total  aarvtoa  liMi  eairien."  Al  at  812. 

"  See  Genera/iMdb  Aaifc  SerriiEai  is  FCC  1190 
(1949). 

**5eaOuij)iwutf»a  1hmki%  j^OptmthMmlFbad 
Stati(mt,*KC  turn  (ami  Ditltat^mref 
Allocation  of  Fnqvmtdm  Abanm  StO  MHt  Zf  FCC 
359  (I960).  Sm  ate  Arnmmtaeol Hadie  Inc.  ▼. 
^  TVr  G»i.  4  FOC  tSS  (inr);  and  Aaaton  T>mM« 
Company.  Inc.,  31  FCC  2d  786  (1970). 


convenience  and  necessity.**  The  thrust 
of  these  parties'  positions  is  that  in  the 
proceeding  in  Docket  No.  7&-107  (an 
Inquiry  addressing  multiple  licenaing  at 
800  MHz**),  TNA  has  made  aDegations 
that  third-party  equipment  supfrfiers. 
through  the  way  in  which  tiiey  provide 
equipment  and  services  to  licensees 
under  multiple  licensing  arrangements, 
do  in  fact,  or  are  in  a  position  to, 
restrain  or  foreclose  competition.  The 
carrier  interests  therefore  assert  it 
would  "pre-judge"  the  79-107 
proceeding  to  act  until  we  have 
addressed  and  disposed  of  tids  issue. 

33.  While  these  parties  concede  that 
PR  Docket  No.  79-107  is  concerned  with 
multiple  licensing  at  800  Kffiz,**they 
argue  "^e  public  interest  considerations 
involved  are  not  peculiar  to  the  800  MHz 
band,  but  reflect  (adversely)  on  the 
propriety  of  the  licensing  technique  in 
general."**  ** 

34.  We  have  considered  this  point 
However,  we  are  unable  to  agree  that 
the  Comments  which  TNA  submitted  in 
Docket  Na  79-107,  in  and  of  themselves, 
constitute  the  predicate  for  terminating 
this  proceeding  and  merging  it  with 
Docket  79-107  (as  at  least  one  of  the 
carrier  interest  requests),  or  for  delaying 
a  decision  here.  Docket  79-107  is  only  at 
the  Inquiry  stage  and  we  have  not  even 
made  a  determination  that  new  rules  at 
800  MHz  are  necessary.  Furthermore, 
the  proceeding  was  initiated  in  the 
context  of  the  800  MHz  regulatory 
structure  where  SMRS's  provide  a 
possible  substitute  for  multiple 
licensing.  These  same  options  do  not 
exist  below  800  MHz.  At  the  bottom  line. 


thapablic 


"Notaaaakaabeeai 
interest  beaaftla  of  coofwrative  i 
airanjeiBaBda.  wnera  (.aijftai  and  upai alios 
expenaaa  afa  faiatod  BMaag  parHdpaBto  (wMi  no ' 
ptoflt  coavaMarf).  5b«  IMA  Caaatoaarta.  m  B.  12 
aee  olaa  FM*  A  Mna  CaaMaato,  at  IZ  MaUla 
ComnaaaicaltoM  Catp.  af  AsMtoa  Ca^MBto,  at  2S. 

"Notica  al  iaqairy.  nt  DaiAa*  No.  79-lor.  n  FCC 
2dllSl(lfl7Q. 

principal  MattoaHaB  far  toittaltog  a*  toqaify  into 
commiialiy  rapaalara  at  SSO  MHa  to  oar  rtaaiw  to 
gain  a  better  undentanding  of  the  lelattooaliip  of 
multiple  licensing  pracUcea  and  the  maior 
objectivw  «f  die  Ceaadaatoa'a  lasefatoty  plan  far 
the  private  aarrtoaa  at  SOO  MHZ*  *  'fffbepabiic 
interest  re<|airaa  apadflc  acbon  to  anaiBato  or 
curtail  tiia  pracHoe,  that  would  be  Iha  aobtacl  of  the 
next  phase  of  this  proceeding."  U.  at  laOL 

<*  Comnaato  of  TNA.  at  la. 

«  Page  A  Fboe  aifnaK  nrhaaa  CanBMRla  Ilhoae 
of  TNA],  aMwoih  cfaariy  ratovaat  to  thia 
proceeding.  «Naa  aat  caaaUarad  to  Iha  Taatative 
Decision.  Whalhar  or  not  Iha  CaaiMtoaton  acoepto 
the  legal  and  iactonl  aaaiytoa  yaaaaatod  to  FB 
Docket  Na  79-MV  OB  bahaif  of  Iha  IOC  todMtiT. 
that  snalyato— at  ha  daa»  a*lh  aa  a  rsM  1 1  I  baato 

presaat  paMctoa  marftoi  aaaHBBiljr  lapaatara,  aa 
liberahaad  by  Iha  TaatoMia  DacfatoB."  CcaanenU  <rf 
Page  A  Fona.  at  M.  A  aiaiUar  poaittaa  la  tokan  by 
MCCA.  viz.  CommenU  of  MCCA.  at  U-U. 


Federal  Regfater  /  Vol  47.  No.  88  /  Thnraday.  May  6.  1982  /  Rnleg  and  Regnlationg 


19533 


TNA's  comments  are  not  dicpositive  of 
the  charges  of  the  anti-competitive 
practices  which  it  alleges.  It  appears 
that  its  conclusions  in  several  cases  are 
either  not  supported  by  factual  data  or 
they  are  inadequately  supported  In 
instances  the  submission  draws 
conclusions  which  are  inconsistent  with 
assertions  made  elsewhere.  In  short, 
TNA's  Comments  in  Docket  79-107  have 
arguable  probative  value  at  this  point 
and  cannot  now  be  used  to  rationalize 
the  afBhnatlve  conclusions  urged  hg 
TNA.  In  light  of  the  foregoing,  we 
believe  the  public  interest  is  served  by 
defining  once  and  for  all  without  further 
delay  the  types  of  sharing  we  will  allow 
in  the  private  land  mobile  services 
below  800  MHz.  These  matters  have 
been  unsettled  for  almost  twelve  years, 
and  have  fostered  uncertainty  in  the 
user  community.  Fartha  deley  is  not 
warranted. 

35.  On  the  issae  of  wfaedier  die 
activities  of  third-party  ptovideis  of 
radio  equipment  are  detrimental  to  «tw< 
destructive  of  common  carrier  service, 
as  we  noted  in  para.  31.  si^kvl,  there  has 
been  no  demonstrated  substantive 
injury  to  the  common  carrier  indastry  or 
the  public  from  die  antbociaBtion  of 
cooperative  shaiing  and  moh^de 
licensing  in  the  private  services.  We 
condude  diat  such  activities  are  not 
detrimoital  to  oc  destmcliwe  of  cmmioB 
carrier  service. 

36.  The  beneficial  effects  of 
competition  tmd  open  entry  in  the 
communications  field  are  well  known. 
See  e.g.,  Resale  and  Shared  Use.  Docket 
No.  20097,  62  FCC  2d  588  (1972).  aff'd 
sub  nam.  A  T&T  v.  FCC,  572  F.  2d.  17 
(2nd  Cir.  197^;  In  re  Regulatory  Policies 
and  Procedures  for  the  Domestic  Public 
Land  Mobile  Radio  Service.  Docket  Na 
20870.  61  FCC  2d.  286  (1976)t 
Commonwealth  Telephone  Gol.  81  FCC 
2d.  246  (197^  Gortei^boe,  12  FCC  2d. 
571  (1968J:  Above  800.  27  FCC  358  (1959). 
While  most  of  these  cases  coooem 
competition  within  the  carrier  industry, 
we  do  feel  they  stand  for  the  general 
proposition  that  competition  can  spar 
innovation,  flexibility  and  the 
development  of  the  rawll«v^f^;^^t^^r»^f  art 

37.  It  is  alao  well  aetded  that  die 
speculative  possibility  of  advene  effects 
will  not  support  a  policy  to  cartail 
competition.  ATBT  v.  FCd  atfutv  hi  re 
Regulatory  Policiet  and  Procetkires  for 
the  Domestic  Pabiic  Load  Mobile  Radio 
Service,  supra:  Above  aUK  svpne 
Cartmfoae,  supm.  A*  we  stated  in  a 
somewriiat  analogoos  sitMrtkn: 

Any  party  who  woidd  how  OS  retain 
luf  liiolif  ■  ncensiBg  pottciss  shunld  be 


prepared  to  rapport  sodi  a  posftkm  with 
concrete  factual  matter.** 

Here,  where  what  is  being  sou^t  is  the 
elimination  ofia  long  estaUiafaed 
licensing  option  that  will  affect 
thousands  of  liwrnsees  in  the  private 
services,  we  think  such  a  standard  is 
even  more  appropriate.**  Moreover,  the 
dramatic  growth  in  the  land  mobile 
industry  in  the  last  decade,  bodi  in 
private  and  common  carrier  sjrstems,** 
and  the  continning  demand  by  die 
carriers  for  additinnal  spectrum  in  die 
very  urban  areas  vAnen  die  powth  of 
private  systems  has  been  greatest  in 
order  to  enable  them  to  serve  increasing 
numbers  of  costomers  dearly  weakens 
the  persuasiveness  of  their  rf«im«  of 
"destructive"  competitian.* 

38.  The  Commisnkm's  statotory 
mandate  is  to  regulate  intowtate  and 
foreigo  communicatiaDs  so  as  to  make 
available  to  all  the  Nation's  people 
rapid.  efGcient  service  with  adequate 
facilities  at  reasonable  charges  anrt  to 
encourage  the  lai^n  and  mote  effective 
use  of  radio  in  the  peblic  interest  This  is 
promoted  by  sharing  tA  systems  and 
facilities  in  the  private  services. 

Benefits 

Spectrum  E^ciency 

39.  Taming  now  to  the  issue  of 
'vtdiether  the  multiple  KrwMn^  off 
facilities  and  the  cooperative  sliaring  of 
systems  have  poUic  benefits,  in  oor 
Tentative  DecLsion  we  condoded  that 
permitting  diese  ariangements  in  the 
private  Imid  mobile  radio  services 
promotes  qiectrom  efficiency  because  it 
permits  better  frequency  atifizatian  of 
the  limitwH  «p»M!irMiii|  ntmsvt  than  a 
mttlt4>licity  ti  base  statkm  transmitters 

"SMlBmRtffiiatmyl'aliumimiPnKMiiitm 
for  the  DoamticPablie  Load  ttobOa  Radio  Sarica, 
•i(pnpua.a 

<*TNA.  MOCA.  Md  l^i  A 1 

CiiaiailMJuu'i  KaiH  lai  Mapii 

their  competition  with  tUrd-pwtjr  c,—, 

supplien.  We  u*  Bindful  of  thoM  tjrpM  of  ( 
■nd  we  —  aWiiiii^  f  iJAeti  Ihm  ffiw.  ei^ 
FuitherNctio»tflhw****9»k  Ifcii^  Deifat 
No.  2087a84FGCad.SB7tlsai).     - 

**Se«  a^  Dodal  Na  SB-MA.  FCC  S0-4ai  45  FR 
63305  (Sept.  M.  UBO)  fcr  a  dSacMiiaa  of  the  powth 
in  the  nae  of  land  ■oMa  racHa 

•Sm.  a«.  Notit»afPnpomdllal»liUcm^ 
GenenI  Dochat  No.  Sa-Ull «  PJL  aan  (May  IS. 
19B0):  Supplemental  Nodoe  ofPnpoeedMaie 
Afoiui^  Genacal  Dockat  No.  SIMBIk  4S  F  JL  73S7g 
(Nov.  7.  ISBO);  MMaraadbai  Cpiimm  aadOtOK 
rnrf  nrnrii  ii  iif  nuiiwwf  flah  Mhifi^  I 
CatTier  Docket  Na.  n-iaa  46  R  saa 
1980):  AeportowiaMta:  < 
No.  ao-iasi  4B  P.R.  anas  Oriy  « 

Commoa  Chiiiar  Dockat  Na.  »-MiL  •  FR  447SS 
(Sept  8. 1981);  Dodkmtamn,  SSPOCSd.  ISt  (19S0). 
And  fimhar  in  lUa  mvd  wa  aolMl  te  *  n 
"•""•""*' —  rf  ffTiiiiiir  ■^(Daif^fjirtaM  fa  ffte 
A/Mc  AfaUfcAooSoSkmcK  BSFGCal  152  (ISBO). 
at  para.  S.  tbat  tha  oonmoB  c«iiw  aabte  ndia 

induattyiaa-Mathratylew^caatlBwiiAl 
venture." 


would  permit**  Additionally,  we  noted 
that  compatible  groupings  di  osers  ne 
possible  in  these  situations,  so  that 
channel  assignments  may  be  enqrfoyed 
more  efBdently  by  alL  Farther,  we  said 
that  w^en  fadtity  costs  are  shared  eadi 
partidpant  is  mme  responsive  to  the 
day-to-day  operating  requirements  of 
others.  FtoaDy.  we  pointed  oat  that 
sharing  permits  the  use  erf  better  mobile 
relay  fadlitiea  and  better  rites  (/.e.,  ones 
from  which  bett»  cov»age  is  poeriUe) 
and  that  this  allows  Ucensees  to  make 
more  effident  use  of  the  radio  rK«mi*4f 
assigned  to  them  and  thovfore 
enhances  their  ability  to  ose  radio  in  the 
furtherance  of  the  poUic  good. 

40.  At  the  same  time  we  emphasized 
that  we  were  not  wdghii^  the  qoestioa 
of  whether  fvivate  vf%\eaM  or  aMraBOB 
carrier  systems  were  more  qiectraOy 
effident  We  pointed  out  that  the  two 
schemes  of  rc^^alation  are  totally 
different  ** 

Effective  Spedrom  UliEiadan 

41.  With  regard  to  die  qaestion  (tf 
effective  spectrom  otilizatifHi,  we 
pointed  out  in  oor  Tentative  Dedsiao 
that  the  issue  we  were  addresaing  was 
whether  sharing  within  the  private 
services  promoted  effective  uHlmttWin, 
not  whether  common  carrier  nifpriiigy 
made  more  effective  utilizatian  xA  the 
spectrum  than  private  land  mobile  joint 
use  arrangements. 

42.  Thus,  we  observed  that  carrio- 
managed  radio  facilities  mi^t  in  soow 
cases  more  effectively  use  spectrum  in 
the  sense  that  riiantw»t«  are  not  assi^Md 
to  carrier  systems  until  "need"  is 
demonstrated,  and  «A^»kmal  radio 
frequencies  are  not  aathorized  anless  a 
carrier  hcensee  demonstrates  that  the 
capadty  of  its  audiarized  facility  is 
exhausted.**  We  added,  however,  dial 
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the  rule-making  record  before  us  clearly 
manifested  the  dissatisfaction  of  some 
parties  with  the  carrier  services 
available  to  them.  We  also  pointed  out 
that  the  Commission's  approach  to 
allocating  spectrum  to  private  systems 
and  carriers  was  different.** 

43.  We,  therefore,  concluded  in  our 
Tentative  Decision  and  conclude  herein 
that  within  the  context  of  the  private 
land  mobile  radio  service  where 
channels  are  generally  not  assigned  on 
an  exclusive  basis,  there  were  benefits 
in  spectrum  utilization  gained  from 
eligibles  sharing  common  transmitting 
facilities.  This  cut  down  on  the  number 
of  separate  transmitter  installations 
(sites)  and  on  "equipment  clutter."  It 
also  promoted  greater  assurance  of 
compliance  with  our  technical 
requirements,  since  It  mefint  there  were 
fewer  transmitters  which  had  to  be 
maintained  and  inspected.  Finally,  we 
recognized  that  sharing  could  enable 
greater  flexibility  in  locating 
transmitters  at  advantageous  sites 
because  sites  too  expensive  for  an 
individual  licensee  might  be  available  if 
the  site  costs  were  spread  over  a 
broader  economic  base. 


considering  meana  of  eliminating  and/or  objectively 
quantifying  "need"  showing  for  applicants  and 
licensees  in  the  Domestic  Public  Land  Mobile  Radio 
Service.  See  Notice  of  Pmpoted  Rule  Making, 
General  Docket  No.  80-183.  45  FJt  32013  (K4ay  16. 
1980);  Supplemental  Notice  of  Proposed  Rule 
Making.  General  Docket  No.  80-183. 45  FJL  73979 
(Nov.  7, 1980). 

"Frequencies  are  assigned  to  common  cairien 
and  made  available  to  enable  them  to  provide 
public  communications  services,  of  a  grade  which 
is.  in  essence,  assured  through  our  frequency 
asigmnent  and  interference  protection  policies.  In 
such  circumstances,  there  may  be  a  regulatory 
requirement  to  examine  need  ("necessity"  under  the 
Act)  in  terms  of  the  services  offered  and  utllizatloa 
of  existing  channels:  concomitantly,  odiers  have 
standing  to  protest  licensure  of  common  carrier*  on 
the  basis  that  they  have  no  need  for  spectrum  to 
support  proposed  service*,  in  contrast  In  the 
private  services  the  Commission  determine*  need  in 
terms  of  generic  categories  of  users  (e.g.,  power 
companies,  police  departments,  hospitals, 
businesses,  etc.).  These  determination*  are  made 
through  the  rulemaking  proce**,  with  radio 
frequencies  allocated  for  use  by  generic  classes  of 
"eligibles"  (categories  of  licensee*  eligible  for 
licensing  for  such  frequencies)  based  on  a 
demonstration  in  the  proceeding  of  each  generic 
class'  need.  After  such  rulemaking,  individual 
frequency  assignments  are  made  within  the 
allocation  to  users  which  are  eligible  for  tise  of  the 
frequency,  as  defined  by  the  adopted  rules.  These 
eligible*  must  share  channels  with  other  eligible* 
(for  example,  business  licensees  must  share 
channels  with  other  business  licensee*).  The  grade 
of  service  attained  may  be  significantly  inferior  to 
the  grade  of  service  obtainable  from  a  radio 
common  carrier,  and  messages  in  the  private 
service*,  unlike  those  In  common  carrier  services 
which  are  unrestricted,  must  be  restricted  to  the 
activity  which  established  eligibility  [e-g.,  message* 
In  the  police  services  must  be  official  polios 
comfflunicatloiu  and  may  not  be  personal).  In  sum, 
the  Commission  examines  need  in  the  private 
service*  by  class  of  eligibles.  and  not  by  licensee. 


Economic  Considerations  Associated 
With  Multiple  Licensing  and 
Cooperadve  Use 

44.  The  next  area  of  benefit  we 
addressed  in  our  Tentative  Decision 
was  the  economic  consideration 
associated  with  permitting  these  two 
types  of  arrangements.  After  considering 
the  positions  of  the  various  parties,  we 
concluded  in  the  Tentative  Decision  and 
conclude  herein  that  shared  facilities  are 
often  cheaper  than  individual  systems 
and  therefore  the  public  interest  is 
furthered  by  allowing  them. 

Availability  of  Service 

45.  The  last  area  we  addressed  under 
benefits  was  the  "availability  of 
service."  SpecificaUy,  the  private 
Interests  and  their  representatives 
maintained  that  cooperative  sharing  and 
multiple  licensing  should  be  allowed 
since  common  carrier  facilities  may  not 
always  be  available  or  tailored  to  the 
individual  and  particularized 
requirements  of  potential  users.  ***  The 
carriers  themselves  had  acknowledged 
that  their  facilities  are  not  available 
everywhere  or  always.  They  had  argued, 
however,  when  they  are  avfiilable  they 
should  be  used  in  lieu  of  sharing. 

46.  After  considering  the  matter,  we 
stated  in  the  Tentative  Decision  our 
belief  that  the  issue  of  whether  or  not 
sharing  in  the  private  land  mobile  radio 
services  should  be  allowed  did  not  turn 
on  the  question  of  the  availability  or  . 
non-availability  of  carrier  services. 
Rather,  we  stated  the  fundamental 
question  went  to  the  basic  allocation 
issue:  should  radio  spectrum  be  made 
available  to  classes  of  users  to  permit 
them  to  establish  radio  facilities  of  their 
own  and  to  arrange  freely  in  the 
marketplace  for  such  equipment  and 
services  as  they  needed  to  enable  them 
effectively  to  use  the  radio  spectrum 
allocated  to  them  for  the  conducting  of 
their  affairs? 

47.  We  then  pointed  out  that  the 
Commission  had  answered  this  point 
affirmatively  on  a  number  of 
occasions.*'  We  also  noted  that  based 
on  the  record  before  us,  we  believed 
sharing  facilities  in  the  private  land 
mobile  radio  services  was  a  valuable 


••In  tiija  ngard  it  had  also  been  argued  by  the 
private  land  mobile  interests  that  the  autonomy 
they  have  «•  licensees  In  the  private  service*  1* 
important  If  sharing  were  removed,  they 
complained,  thl*  option  would  effectively  be  denied 
to  aD  but  thoae  who  found  it  economically  fea*lble 
to  construct  individual  private  systems. 

"  See,  0^„  ^)ecial  Emergency  Radio  Senrice; 
Report  and  Order,  Docket  No.  17U1.  24  FCC  2d  310 
(1970):  In  re  foe  A.  Coleman,  d.b.a.  Coleman 
Petroleum  Engineering  Co.,  Memorandum  (pinion 
and  Order.  St  FCC  2d  378  (1970):  General  Mobile 
Radio  Serrice.  12  FCC  1190  (1940). 


option  and  that  it  should  not  be  denied 
to  persons  classified  by  us  as  eligible  in 
the  private  services. 

46.  In  summation  on  this  point,  we 
stated  that  the  allocations  of  spectrum 
to  the  private  services  have  their  own 
basis  in  terms  of  the  public  interest, 
convenience  and  necessity  standard  laid 
down  in  the  Communications  Act  These 
public  Interest  findings  are  entirely 
separate  and  distinct  from  those  which 
support  the  allocations  made  to  systems 
for  public  communications.  Each  group 
has  its  own  public  interest  rationale. 
This  being  so,  we  concluded  there  was 
public  benefit  to  consumers  in  having  a 
choice  between  private  and  common 
carrier  services,  and  we  therefore 
rejected  the  notion  that  in  regions  where 
both  are  available  the  former  should 
give  way  to  the  latter.  This  being  so,  we 
concluded  there  was  no  reason  to 
compel  private  licensees  to  forego 
cooperative  sharing  or  midtiple  licensing 
options  merely  because  common  carrier 
service  was  available. 

49.  Generally,  the  private  radio 
service  interests  enthusiastically 
endorsed  these  tentative  conclusions. 
The  carriers  on  the  other  hand  reiterated 
their  views  that  multiple  licensing  and 
cooperative  sharing  were  undesirable 
because  they  placed  carriers  at  a 
competitive  disadvantage.  In  light  of  our 
previous  discussion,  we  affirm  our  prior 
conclusions  with  regard  to  the  public 
interest  benefits  involved  in  multiple 
licensing  and  cooperative  sharing. 

Rules 

We  now  turn  to  the  specific  rules 
which  we  are  herein  adopting. 

Packaging 

50.  The  packaging  policy,  which  has 
been  described  above,  derived  from  a 
controversy  in  Coleman  Petroleum 
Engineering  Co.,  supra.  Very  briefly,  in 
the  Coleman  case.  Caprock  Radio 
Dispatch,  an  RCC  had  complained  that 
Mrs.  Nellie  Woodruff,  a  third  party,  had 
combined  her  telephone  answering 
service  functions  with  dispatching  and 
equipment  rental  Caprock  contended 
that  the  arrangement  was  de  facto  and 
dejure  conmion  carriage.  We  rejected 
this  notion,  but  stated  our  intention  to 
look  hito  arrangements  of  this  type  in  a 
rule  making  proceeding. 

51.  In  diis  docket  therefore,  we  put 
into  issue  the  question  whether 
licensees  of  cooperatively  shared  or 
multiple-licensed  systems  of 
communications  should  be  permitted  to 
obtain  both  equipment  and  dispatching 
(including  transmitter  control)  services 
from  the  same  third  party.  Oxir  concern 
was  not  that  expressed  by  the  carriers. 
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i.e.,  that  packaged  service  was  a 
common  carrier  offering,  but  rather  ttut 
in  arrangonents  in  whidi  bcensees 
relied  on  a  single  third  party  for 
associated  eqai|xnent  and  dispatdiing 
service,  there  might  be  a  propensity  to 
abdicate  to  this  third-party  elective 
system  control 

52.  Tlutraghout  this  proceeding  the 
private  interests  have  opposed  this 
approach:  they  maintain  it  is  not 
necessary  to  our  regolatory  objective  of 
assuring  that  licensees  control  die 
operation  of  their  systems.  See  47  CFR 
90.403.  The  carriers,  on  the  other  hand, 
have  expressed  die  view  Aat  retention 
of  the  prohibition  on  the  offering  of 
packaged  service  would  "aid  the 
Commission  in  identifying  private 
systems  which  are  functionally 
equivalent  with  regulated  carriers."  ■■ 

53.  After  reviewing  the  record  of  this 
proceeding,  we  affirm  our  tentative 
conclusion  that  the  offering  of  a 
packaged  service,  of  itself,  is  not 
common  carriage.  However,  we  are  of 
the  view  that  retoition  of  packaging 
restrictions  for  these  systems  further 
assures  Ucensee  control.  Moreover,  for 
the  past  ten  or  more  years  in  which  we 
have  had  the  packaging  doctrine,  there 
have  been  no  demonstrated  adverse 
effects.  Accordingly,  we  will  adopt  rales 
retaining  present  packaging  restrictions. 

Cooperative  Sharing 

54.  In  oar  Tentative  Dedsicm  we 
delineated  three  stages  in  the  evdntion 
of  cooperative  sharing.  We  also  noted 
that  we  had  limited  in  the  past 
cooperative  arrangements  in  which  die 
licensee  of  the  cooperative  system  made 
equipment  or  service  available  to  other 
participants  at  no  cost,  or  less  than  cost 
but  then  profited  out  of  the  provision  of 
associated  equipment  or  service,  Le^  die 
Stage  n  cooperative.  We  also  pointed 
out  that  in  reaction  to  our  bmitatiaa  ol 
Stage  n  cooperatives,  the  Stage  m 
cooperative  arose.  In  this  etnation  no 
monies  for  the  operatkn  of  the  system 
were  paid  to  the  licensee.  Instead. 
payments  by  each  particqMnt  were 
made  to  third  parties.  In  oar  decision  in 
docket  No.  20097  •*  we  defined  sharing 
as  "a  non-profit  arrangement  in  wfaicfa 
several  users  collectively  use 
communications  services  and  facilities 

*  *  *  with  each  user  paying  the 
communications  related  costs 
associated  therewith  according  to  its  pro 
rata  usage  of  the  communications 
services  and  facilities."  **  On 


**  CoouiicBla  of  Page  A  Fooa  Corporation,  at  S. 
"Resale  Sr  Shared  Um  ofCoamton  Serriom^ 

Report  and  Order.  DockmtSo.  axm.tOtCC2dm 
(1979). 

*•/</.  at  tm. 


reconsideration,  we  defined  sharing  "as 
a  non-profit  arrangement  where  several 
users  collectively  use,  and  allocate 
among  themselves  the  cost  of 
communications  services  or  facilities."  •* 
Although  these  decisions  were  directed 
towards  the  sharing  of  a  carrier 
provided  service,  we  believe  the  concept 
can  usefully  be  apphed  here.  If  a  {Rivate 
land  mobile  system  is  to  operate  under 
our  cooperative  sharing  rules,  then  we 
believe  that  the  costs  associated  witfi 
the  system,  that  is,  the  services  and 
facilities  operated  pursuant  to  the 
licensee's  authorization,  should  be:  (1) 
prorated  by  the  licensee  and 
apportioned  among  the  participants  on  a 
non-profit,  equitable  basis,  i.e^  no  profit 
out  of  any  aspect  of  the  sharing 
arrangement  accraes  to  the  Ucensee  or 
any  participant  (2)  collected  by  the 
licensee;  and  (3)  paid  by  the  licensee  to 
the  third  party  providers,  to  the  extent 
equipment  or  service  is  received  fiom 
them.  This  approach  is  consistent  with 
our  conclusions  in  Docket  No.  20097  ** 
and  promotes  consistoicy  in  the 
application  of  our  rules  and  procedures. 
We  are,  therefore,  confining  cooperative 
sharing  to  the  Stage  I  cooperative, 
because  in  a  Stage  I  cooperative,  all 
these  elements  exist 

Prior  Approval  of  Cooperative  Sharing 
Arrangements 

55.  By  and  large,  the  pnivate  land 
mobile  interests  applaud  the  proposed 
elimination  of  priw  approval  of  cost- 
sharing  arrangements  by  the 
Commission.  They  argue  that  such 
deregulation  will  promote  efficiency, 
and  that  retention  of  such  a  requirement 
is  unnecessary  in  light  of  the  delineation 
in  our  rules  of  die  requirements  for 
cooperative  sharing. "This  view, 
however,  was  not  shared  by  the 
carriers."  They  felt  that  the  prior  filing 

**  Resale  and  Shond  am  of  Coamm  Carrier 
Services  Memtoraadum  O^iiem  and  Order,  Dodnt 
No.  20007.  az  PCC  Id  SBS  (ISTT)  at  soft  affd.  it7»r 
V.  rcC  S72  F.  2d  17  (2nd  Cir.  1S7S). 

•"/datfa-ia 

"See  e^'  "Inatead  of  raqniiiDS  P*^  fabausaiaa 
and  approral  of  the  ahaites  plan  as  oiiginalljr 
proposed,  tfaa  imiaad  prapoaa)  itepljr  ••(  brA  Km 

I • — *Trniti>iaiNgaiii)niahii  ILlI 

records  raflactins  Iha  aataM  oflbe  coal  ihato^ 
arrangement  be  maintained  lor  [nrttiWiT  inspectiaa 
and  audit  In  the  interest  of  aHmtaating  Bnoeceasaiy 
regulations  and  «a«ipg  tha  CammiaaiaB's 
administrative  burdens,  the  Central  Canaaittea 
submits  that  the  adoption  of  rules  laflactlm  tUa 
policy  will  aarve  the  pafalic  liilwaaL"  PiaMiiaii  al 
API,  at  11. 

"  Th OS,  at  a  minimum,  Bcenseaa  of  shared 
PLMRS  facilities  shoaM  b«  raqtrirad  to  file  with  tha 
CoauniaaioB  an  agraaaaois  e^Kan^  thak  aaa 
aodtka  aiMrint  of  tka  ooata  tbaneinaaa  faconb 
should  inchide  all  sarvioa  agraamaBta  with 
individual  users.  Moreover,  afaarad  operations 
should  be  required  to  file  a  detailed  aanoal  report 
with  the  Commission — which  Mport  skoaid,  at 


and  approval  requirement  riiould  be 
retained  to  enable  "interested  parties 
acting  as  "private  attorneys  generaT  to 
investigate  questionable  practices  on 
their  own  so  that  they  can  bring 
evidence  of  rule  violations  to  the 
Commission's  attention."  •• 

50.  We  conclude  after  considering  die 
various  argimients  that  the  rules  we  are 
ad(^)ting  adequately  set  out  the 
parameters  of  pomissible  cost  sharing. 
In  consideration  of  the  fact  that  we  are 
requiring  licensees  (1)  to  compile  and 
maintain  records  reflecting  the  non- 
profit nature  of  the  arrangement  and  (2) 
to  hold  them  available  for  inspection 
and  audit  we  conclude  this  is  sufficient 
for  our  administrative  purposes.  We  are 
therefore  not  requiring  the  prior 
submission  and  approval  of  cost  sharing 
arrangements. 

(b)  Nonprofit  Corporations  and 
Associations 

57.  We  proposed  requiring  nonptofit 
corporations  and  associations  of  users 
eligible  iat  licoising  in  several  tA  the 
private  land  mobile  radio  services  **  to 
comply  with  the  new  rules  governii^ 
cooperative  use.  Nothing  in  the  reconl 
persuades  us  this  is  not  in  the  public 
interest.  The  rules  we  are  adopting 
therefore  require  iL 

(c)  Shortly  Between  Parent  and 
Subsidiary  Corporatiotts 

58.  A  number  of  parties  esqnased 
concern  that  the  prtqxised  rules  would 
require  the  subsidiaries  oi  a  common 
parent  corporation  to  follow  coat- 
sharing  procedures,  e^..  in  tenna  d  die 
records  to  be  kept  and  the  reports  to  be 
filed  with  the  CU)mmisaion.  We  did  not 
intend  this.  Where  a  coranmnication 
service  is  fwovided  by  a  subsidiary  to  its 
parent  or  to  a  sister  subsidiaiy,  cost 
sharing,  as  such,  is  not  involved.  The 
revised  rules  set  out  in  the  Appendix 
state  this  explicitly. 

(dj  Sharing  Among  Joint  Vaitarers 

59.  A  similar  concern  was  voiced  by 
TAPS  Communication  Asaodation.  bat 
its  focus  was  on  the  application  of  the 
cooperative  use  rules  to  joint  ventures. 
We  feel  the  same  policy  would  apply  as 
in  the  case  of  parent  and  subsidiary.  le, 
if  the  communication  service  is  prai^ded 
essentially  to  the  same  entity  or  party- 
in-interest  then  cooperative  use  isjiot 


miniminn,  set  forth  (a)  (ha  name,  aihliaaa  ami 
business  of  each  shared  user,  (b]  a  detaT 
itemization  of  all  capital  and  opciatlag « 
applicable  to  the  fedlitjr  daiteg  te  aahi 
year,  and  (c)  die  praratad  oaatrfliatiaa  mada  hy 
each  user  during  that  yaax."  CamnsBts  of  Mafaik 
Communications  Corporation  of  America,  attt 

-Id.  at  S1-S2. 

"See  V  Cn  SOSl  and  SBar. 
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involved.  There  may  be  special 
circumstances  where  we  would  not 
reach  this  conclusion,  but  as  a  general 
rule  this  is  the  policy  we  will  follow. 

(e)  Control  Station  and  Control  Point 
Authorizations 

60.  We  have  mentioned  that  neither 
our  prior  nor  our  present  practice 
permits  participants  in  cooperative  use 
arrangements  to  control  the  licensee's 
base  station  facility.  In  the  Tentative 
Decision,  we  proposed  separate 
Ucensing  of  participants  in  cooperative 
sharing  arrangements  for  control  points 
or  stations  of  their  own,  located  on  or  at 
their  premises,  should  they  so  desire,  if 
the  base  station  licensee  consents  and 
provided  all  operation  took  place  under 
the  control  of  the  base  station  licensee. 
This  approach  was  generally  supported; 
therefore,  our  final  rules  allow  it 

(f)  Annual  Reports 

61.  We  proposed  rather  detailed 
record  keeping  requirements  and  the 
filing  of  detailed  annual  reports  where 
(imder  cooperative  use)  costs  are 
shared,  with  the  licensee  reimbursed 
either  in  full  or  in  part  for  his  or  her 
capital  or  operating  expenses.  PLMRS 
licensees  opposed  the  new 
requirements.  Some  thought  them 
burdensome,  and  others  said  they  were 
not  at  all  justified,  suggesting  that  the 
licensees  could  keep  adequate  records 
at  their  stations  and  could  make  these 
reports  available  upon  reasonable 
request  for  inspection  or  audit  by 
Commission  personnel.  Further,  it  was 
pointed  out,  the  Commission  could 
always  require  the  licensees  to  furnish 
any  needed  information  as  to  their  cost- 
sharing  arrangements;  that  this  was  a 
statutory  right  of  the  Commission;  and 
that  in  these  cinnmistances,  some 
flexible  standard  could  be  devised  and 
still  serve  the  Commission's  purpose.  As 
noted  above,  the  carriers  opposed  this 
for  the  reasons  previously  outlined.  We 
conclude  that  the  submission  of  annual 
reports  on  a  routine  basis  is  not 
necessary.  To  the  extent  we  wish  to 
examine  these  reports  they  must  be 
made  available.  We  believe  this 
satisfies  our  regulatory  requirement  to 
be  able  to  assure  our  rules  are  being 
followed.  Our  rules  therefore  do  not 
require  the  filing  of  aimual  reports. 

(g)  Addition  of  Participants 

62.  We  also  proposed  elaborate 
notification  procedures  when  users  were 
added  to  cooperative  use  sharing 
arrangements.  We  are  looking  for  ways 
to  simplify  administrative  procedures 
and  we  find  we  can  do  so  here  with  no 
adverse  effect.  Thus,  our  modified  rule 


allows  licensees  to  add  participants 
without  notification  or  approval  by  us. 

(h)  Mobile  Stations  in  Third-Party 
Vehicles 

63.  We  had  planned  to  clarify  our 
rules  by  separating  out  those 
arrangements  involving  cost  sharing 
&om  tiiose  in  which  none  was  involved, 
e^.,  where  a  subsidiary  corporation 
provided  radio  service  to  its  parent  or  to 
another  subsidiary  of  the 

same  parent  and  where  radio  service 
was  provided  by  a  licensee  to  a  third 
party  furnishing,  under  a  contract  "non- 
radio  services"  to  the  licensee.  In  the 
interim,  we  developed  a  new  rules 
structure  in  consolidating  Parts  89,  91, 
and  93  under  the  new  Part  90.  In  doing 
so,  we  took  care  of  most  of  the 
situations  mentioned.  See  47  CFR  90.61, 
90.87,  and  90. 421.  Accordingly, 
consistent  with  the  Tentative  Decision, 
we  will  not  adopt  the  separate  rules 
proposed  in  the  original  Notice  for 
mobile  stations  in  third  party  vehicles. 

*  Multiple  Licensing  Arrangements 

(a)  Unrestricted  Transmitter  Access 

64.  Since  under  multiple  licensing 
arrangements,  the  base  station 
transmitter  is  usually  at  some  location 
remote  from  the  licensees'  places  of 
business,  we  proposed  to  require  a 
means  of  unlimited  and  unconditional 
access  by  each  licensee  to  all  shared 
transmitting  equipment  While  no 
objection  to  this  proposal  was  voiced, 
concern  was  expressed  that  in  certain 
cases,  such  as  roof-top  locations,  site- 
lessors  might  be  reluctant  to  permit  each 
licensee  to  access  the  transmitter  site  on 
demand. 

65.  While  we  are  mindful  of  these 
concerns,  we  conclude,  nonetheless,  that 
each  licensee  in  the  private  land  mobile 
radio  service  consistent  with  his  or  her 
status  as  a  licensee  must  have  unlimited 
and  unconditional  access  to  the 
transmitter  for  which  the  licensee  is 
authorized.  However,  in  a  fashion 
analogous  to  the  sharing  of  an  antenna 
structure  for  which  each  licensee  has 
lighting  and  maintenance  responsibility, 
we  will  permit  the  licensees  in  a 
multiple  licensing  arrangement  to  select 
one  of  their  number  to  have  primary 
access  responsibility. ' ' 

(bj  Joint  and  Several  Operating 
Responsibility 

66.  Our  initial  plan  was  to  require  all 
persons  jointly  Ucensed  to  use  and 
operate  a  common  facility  to  be  both 
jointiy  and  severally  responsible  for  the 
transmitter  shared.  This  was  modified  in 
our  Tentative  Decision.  Tlie  parties 


*'SM47CFR9a441(b). 


pointed  out  that  joint  and  several 
responsibility  was  an  impractical  and 
unfair  requirement  that  more  properly 
each  licensee  should  be  held 
accountable  for  his  or  her  individual  use 
and  operation  of  the  shared  system;  and 
that  in  the  circumstances  the  rule  should 
not  be  adopted.  After  consideration  of 
the  arguments  before  us,  we  agree. 
Under  multiple  licensing  each  licensee 
can  be  held  accountable  for  his  or  her 
use  and  operation  of  the  shared  facility, 
and  we  think  it  more  equitable  that  such 
responsibility  be  limited  as  suggested. 

fc)  Prior  Consent  for  Participation 

67.  In  our  original  plan,  we  proposed  a 
rule  which  would  have  required  all 
persons  sharing  a  particular  facility  to 
consent  to  the  adcQtion  of  any  new 
participant  The  parties  thought  this 
uiveasonable,  since  any  one  participant 
for  any  reason  could  refuse  to  consent  to 
new  users  being  added.  The 
consequence  might  well  be  to  drive  the 
costs  up  to  a  point  at  which  sharing 
would  not  be  beneficial.  Moreover,  the 
need  for  the  rule  was  questionable, 
since  any  dissatisfied  user,  as  a 
licensee,  could  move  off  the  shared 
facihty  and  establish  his  or  her  own 
station,  either  at  the  same  site  or  at 
some  site  nearby.  Upon  further 
consideration  of  this  matter,  we  agree 
with  these  views.  Under  multiple 
licensing,  licensees  have  freedom  to 
modify  their  licenses  and  change 
facilities  or  to  construct  their  own 
facilities  using  the  same  frequency 
assignments.  Accordingly,  we  are  not 
adopting  final  rules  on  this  point. 

(dj  Payments  Among  Participants 

68.  We  also  proposed  in  1970  to  forbid 
payments  between  persons  sharing 
common  transmitting  facilities  under 
multiple  licensing,  l^s  we  thought 
desirable  to  distinquish  multiple 
licensed  sharing  arrangements  from 
cooperative  use,  thereby  drawing  an 
absolute  and  very  definitive  line 
between  the  two.  This  approach  was 
opposed  by  several  parties.  They  argued 
that  in  many  instances  persons 
furnishing  service,  e.g.,  equipment 
companies,  have  legitimate 
communication  requirements  of  their 
own.  In  such  circumstances,  the  option 
would  be  for  such  equipment  companies 
to  build  a  second  facility  for  their  needs, 
keeping  separate  ones  for  use  by  their 
customers.  Notwithstanding  this  effect 
we  feel  that  licensees  of  community 
repeaters  should  not  be  permitted  to 
profit  from  the  furnishing  of  equipment 
or  service  to  other  licensees.  Therefore, 
payments  among  persons  sharing 
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common  traiumittiiig  facilities  under 
multiple  licensing  will  be  prohibited. 

(e)  System  Designators 

69.  To  better  identify  multiple  licensed 
facilities  and  to  account  for  the  number 
of  persons  being  accommodated  through 
them,  we  proposed  assigning  a  "system 
designator"  to  each  shared  repeater  or 
shared  base  mobUe  system.  Since  that 
time,  we  have  found  other  ways  to 
identify  such  facilities,  including  the 
licensees  sharing  them  and  the  number 
of  mobile  units  serviced.  In  these 
circimistances,  we  no  longer  have  a 
need  for  the  "system  designator,"  and 
we  are  not  adopting  final  rules  on  this 
point 

(f)  Termination  of  Use 

70.  It  had  been  our  plan  to  require 
licensed  to  notify  us  of  termination  of 
use  of  a  particular  fadlify,  and  to  submit 
their  licenses  for  cancellation  within  a 
specified  time.  While  we  are  mindful  of 
the  comments  of  those  who  urge 
adoption  of  this  rule,  citing  the  benefit  of 
improved  frequency  coordination,  we 
conclude  **  this  proposal  is  far  too 
restrictive.  It  does  not  take  into  account 
those  situations  in  which  licensees 
might  want  to  continue  to  use  their 
assigned  channels,  perhaps  at  different 
sites.  As  we  have  already  noted,  a 
licensee's  authorization  does  not  run  to 

a  particular  facilify.  Hius,  notification  of 
termination  of  use  of  a  particular  station 
and  a  cancellation  requirement  are  not 
appropriate. 

(gj  Miscellaneous  Matters 
1.  Public  Notice  Proposal 

71.  The  radio  common  carriers 
requested  that  public  notice  be  given  for 
all  applications  proposing  cooperative 
use  or  multiple  Ucensing  and  that 
interested  persons  be  afforded  an 
opportunity  to  protest.  See  Section  309 
of  the  Communications  Act  of  1934,  as 
amended,  as  implemented  at  S  1.962  of 
the  rules.  This  was  not  an  area  in  which 
we  requested  comments.  We  have 
concluded  earlier  that  such  procedures 
were  not  necessary.  See  Multiple 
Ucensing— Safety  and  Special  Radio 
Services,  supra,  at  515. 

72.  Nevertheless,  TNA  and  others 
again  requested  such  procedures, 
arguing  that  the  dangers  of  non- 
compliance with  the  rules  by  appUcants 
for  cooperative  use  and  multiple 
licensed  facilities  were  such  as  to 


"In  many  instancm.  whether  a  licensee  ia  an         i 
individual  system  operator  or  is  part  of  a  shared 
system,  be  forsalies  the  use  of  his  radio  system, 
although  his  license  term  will  not  expire  for  years. 
Absent  receipt  of  the  licensee's  authorization  for 
cancellation,  the  Commission  doe*  not  expunge  that 
licensee  from  its  recoidc  ' 


require  the  services  of  "private  attorney 
generals,"  i.e.,  carriers  who  would 
review  pending  appUcations  and.  where 
appropriate,  file  petitions  to  deny. 

73.  TNA  and  others  with  this  view 
presented  no  new  information  to  support 
their  conclusion.  Further,  it  is  apparent 
that  such  petitions  could  be  used  by 
carriers  as  a  dilatory  tactic  to  postpone 
commencement  of  private  service.  This 
would  not  be  in  the  public  interest 
Policy  issues  as  to  licensing  that  are 
raised  repetitively  are  appropriate 
subjects  for  rule  making  and  should  be 
handled  as  such  rather  than  on  an  ad 
hoc  basis.  Further,  we  have 
administered  cooperative  use  and 
multiple  licensing  arrangements  for 
many  years,  and  we  have  found  no 
evidence  to  support  the  contention  that 
there  is  a  need  for  "private  attorney 
generals"  to  review  applications  for 
such  arrangements.  Our  rules  will  define 
the  types  of  sharing  we  will  allow  and 
the  conditions  under  whidi  these 
arrangements  will  be  authorized. 
Eligibilify  standards  formulated  through 
rule  maldng.  as  stated  eariier  in  this 
proceeding,  are  preferable  to  case-by- 
case  determinations.  Moreover,  the 
procedures  sought  by  the  carriers  would 
have  an  adverse  impact  on  our  abilify  to 
process  the  large  volume  of  land  mobile 
applications  which  we  receive  each  day. 
See  Multiple  Licensing— Safety  and 
Special  Radio  Services,  supra,  at  515. 
Based  on  our  experience,  ^s  disruptive 
effect  would  not  be  offset  by  any 
significant  benefits  to  be  gained  from 
these  procedures.  Therefore,  we  affirm 
our  earlier  decisions  not  to  extend  the 
Section  309  notice  procedures  to  land 
mobile  applications,  except  to  the  extent 
they  presently  apply.  •• 

Z  Rule  Consolidation 

74.  As  we  noted  eariier.  Parts  89, 91, 
and  93  of  our  rules  have  been 
consolidated  into  a  single  Part  90.  We 
therefore  proposed  to  consolidate  our 
rules  governing  multiple  licensing  and 
cooperative  use  into  the  rule  provisions 
under  this  new  Part  90. 

3.  Procedural  Issues 

75.  Both  TNA  and  MCCA  state  that 
they  have  been  given  an  insuffidoit 
amount  of  time  to  prepare  their 
comments  in  response  to  the  Tentative 
Decision  and  Notice  of  Inquiry  and 
Proposed  Rule  Making.  MCCA  questions 
the  validify  of  the  proposal  to  adopt 
final  rules  which,  it  says,  are  a  radical 
departure  from  the  direction  of  the 
original  proposal.  TNA  believes  the 
Tentative  Decision  is  not  a  reasonable 
foimdation  document  for  many  reasons, 


including  lack  of  an  evidentiary  hearing, 
lack  of  formal  finding  of  fact  and  lack  of 
rulings  upon  disputed  issues  of  fact  We 
find  all  of  these  arguments  without  merit 
as  a  predicate  for  our  inabilify  to  issue  a 
final  decision  in  these  matters. 
76.  TNA  also  claims  that  the 
comments  filed  by  John  D.  Pellegrin. 
Esquire,  in  this  proceeding  are  improper 
and  must  be  stricken  from  the  record 
because  Mr.  Pellegrin  is  not  an 
"interested  person"  within  the  meaning 
of  5  U.S.C  553(c)  or  under  47  CFR 
1.415(1).  TNA's  Motion  to  Strike  is 
denied.**  The  term  "interested  person" 
in  rule  making  proceedings  is  tnroad.  and 
we  feel  clearly  encompasses,  in  this 
context  Mr.  Pellegrin.  TNA  also 
purports  to  "invoke"  47  CFR  1.22,  to 
require  Mr.  Pellegrin  to  show  his 
authorify  to  act  in  a  representative 
capadfy.  We  are  constrained  to  point 
out  that  it  is  the  Commission,  not  TNA. 
which  has  the  authorify  to  invoke  this 
rule  section.  Given  that  Mr.  Pellegrin  is 
an  "interested  person"  separate  and 
apart  fit)m  any  agency  or 
representation,  and  given  his  statement 
that  he  represents  various  clients  who 
are  "partidpants  in  cooperative/shared 
use  arrangements,"  the  Commission 
sees  no  need  to  invoke  47  CFR  1.22. 

Regulatory  FlndbiHfy  Statament 

Statement  in  Compliance  With 
Regulatory  Flexibility  Act 

77.  This  Report  and  Order  adopts 
rules  required  to  codify  and  regulate 
cooperative  use  and  multiple  licensing 
operating  practices  that  have  evolved 
with  the  advent  of  new  technology  and 
advanced  marketing  practices. 

78.  In  our  Initial  Regulatory  Flexibilify 
Analysis,  we  determined  that  the 
availabilify  of  a  wide  range  of 
alternatives  in  this  docket  resulted  in 
the  possibilify  that  actions  taken  in  this 
proceeding  could  have  an  economic 
impact  on  both  the  licensees  and  users 
of  private  radio  systems  and  on  public 
common  carrier  systems,  many  of 
which,  in  each  case,  are  small  business 
entities.  No  comments,  however,  were 
raised  in  direct  resptmse  to  the  biitial 
Regulatory  FlexibiUfy  Analysis. 

79.  The  major  economic  concern  of 
private  radio  system  licensees  and  users 
was  the  possibilify  that  we  would 
eliminate  cooperative  ■hnring  and 
multiple  licensing  in  the  private  services 
entirely.  This  Report  and  Order  affirms 


"566  47  01(1^162. 


**  TNA's  Motion  to  Strike  was  made  in  its  Reply 
Comments  to  the  Further  Notice.  Mr.  Pellegrin 
submitted  a  response  to  TNA's  Reply  Comment* 
together  with  a  request  to  accept  the  addltiooal 
response.  Mr.  Pellegrin's  request  to  Accept 
Additional  Response  is  granted. 
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the  permissibility  of  cooperative  sharing 
and  multiple  licensing.  While  private 
radio  system  licensees  also  expressed 
concern  about  the  "packaging  doctrine," 
which,  they  maintain,  prevented  them 
from  freedom  of  choice  in  the 
marketplace  and  increased  their  costs, 
we  have  retained  the  doctrine  as  a 
method  of  assuring  appropriate  licensee 
controL  The  packaged  service 
prohibition  has  been  in  effect  for  over  a 
decade  and  we  conclude  it  has  no 
serious  demonstrable  adverse  affect  on 
licensees.  Nothing  we  are  doing  here 
imposes  additional  burdens  or  hardships 
on  small  entities. 

80.  The  major  economic  concern  of 
public  common  carrier  systems  was 
their  inability  to  maximize  profits 
because  of  the  available  option  of 
private  .user  systems.  Nonetheless,  we 
fomid  that  the  public  interest  is  served 
by  allowing  small  entities  eligible  in  the 
private  services  a  variety  of  means  of 
satisfying  their  commimication 
requirements.  We  also  concluded  that 
most  of  the  practices  we  are  finalizing 
have  been  in  existence  for  many  years, 
and  the  record  demonstrates  no  harm  to 
carrier  operations. 

81.  In  sum,  we  conclude  these  rules  do 
not  have  a  significant  additional 
economic  impact  on  a  substantial 
number  of  small  entities.  They  also 
impose  no  additional  record  keeping 
requirements  and  eliminate  some 
restrictions  that  have  heretofore  been 
required. 

IV.  Ordering  Clauses 

82.  Accordingly,  it  is  ordered,  effective 
May  20, 1982.  that  47  C3=Tl  Part  90  is 
amended  as  shown  in  the  Appendix 
attached  hereto.  The  authority  for  this 
action  is  found  in  sections  4(i]  and  303  of 
the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  4(i)  and  303.  All 
existing  systems  must  bring  themselves 
into  compliance  with  these  rules  by 
September  1, 1982. 

83.  It  is  further  ordered  that  this 
proceeding  is  terminated 

84.  Pci  further  information  concerning 
this  docimient,  you  may  contact  ]ohn 
Borkowski,  (202)  632-7597. 

(Sees.  4.  303. 48  Stat,  as  amended.  1066. 1062; 
47  U3.C.  154,  303) 

Federal  Communications  Commission. 

WUliaiB|.'»cuicD, 

Secretary. 

PART  90-PRIVATE  LAND  HOBILE 
RADIO  SERVICES 

Appendix 

Part  90  of  the  Commission's  mles  is 
amended  as  set  forth  below. 


1.  Section  90.35(a)(6)  is  revised  to  read 
as  follows: 


$90.35 

(a)  *  •  * 

(6)  Physicians,  schools  of  medicine, 
oral  surgeons,  and  associations  of 
physicians  or  oral  surgeons. 
Associations  are  subject  to  the 
provisions  of  S  90.179  governing  the 
cooperative  use  of  radio  stations. 
***** 

2.  Section  90.61  is  revised  to  read  as 
follows: 


$90.61 

(a)  In  addition  to  the  eligibility  shown 
"^in  each  Industrial  Radio  Service, 

eligibility  is  also  provided  for  any 
corporation  proposing  to  furnish 
nonprofit  radiocommunication  service  to 
its  parent  corporation,  to  another 
subsidiary  of  the  same  parent,  or  to  its 
own  subsidiary  provided  the  party 
served  is  regularly  engaged  in  any  of  the 
eligibility  activities  set  forth  in  the 
particular  service  involved.  This 
corporate  eligibility  is  not  subject  to  the 
cooperative  use  provisions  of  \  90.179. 

(b)  Eligibility  is  also  provided  for  a 
nonprofit  corporation  or  association  that 
is  organized  for  the  purpose  of 
furnishing  a  radio  communications 
service  to  persons  actually  engaged  in 
any  of  the  eligibility  activities  set  forth 
in  the  particular  service  involved.  Such 
use  is  subject  to  the  cooperative  use 
provisions  of  {  90.179. 

3.  Section  90.87  is  revised  to  read  as 
follows: 

S90J7    General  ellgMmy. 

(a)  In  addition  to  the  eligibility  shown 
in  each  Land  Transportation  Radio 
Service,  eligibility  is  also  provided  for 
any  corporation  proposing  to  furnish 
non-profit  radiocommunication  service 
to  its  parent  corporation,  to  another 
subsidiary  of  the  same  parent,  or  to  its 
own  subsidiary  provided  the  party 
served  is  regularly  engaged  in  any  of  the 
eligibility  activities  set  forth  in  the 
particular  service  involved.  This 
corporate  eligibility  is  not  subject  to  the 
cooperative  use  provisions  of  S  90.179. 

(b)  Eligibility  is  also  provided  for  a 
non-profit  corporation  or  association 
that  is  organized  for  the  purpose  of 
furnishing  a  radiocommunication  service 
to  persons  actually  engaged  in  any  of 
the  eligibility  activities  set  forth  in  the 
particular  service  involved.  Such  use  is 
subject  to  the  cooperative  use  provisions 
of  S  90.179. 

4.  Section  90.179  is  revised  to  read  as 
'  follows: 


$9ai79    Cooperative  use  Of  radio  statkNW 
in  the  mobNe  and  fixed  eervlcee. 

(a)  Licensees  of  radio  stations 
authorized  under  this  part  may  share  the 
use  of  their  facihties  with  other  eligible 
persons,  subject  to  the  following 
conditions  and  limitations. 

(1)  Sharing  of  radio  facilities  may 
occur  only  on  frequencies  for  which  all 
participants  would  be  separately  eligible 
for  assignment. 

(2)  All  facilities  to  be  shared  must  be 
individually  owned  by  the  licensee, 
jointly  owned  by  the  participants  and 
the  licensee,  leased  individually  by  the 
licensee,  or  leased  jointly  by  the 
participants  and  the  licensee. 

(3)  The  licensee  must  maintain  access 
to  and  control  over  all  facilities 
authorized  under  its  license. 

(4)  Facilities  may  be  shared  only:  (i) 
Without  charge;  or  (ii)  on  a  non-profit 
basis,  with  contributions  to  capital  and 
operating  expenses  including  the  cost  of 
mobile  stations  and  paging  receivers 
operated  pursuant  to  the  licensee's 
authorization  prorated  equitably  among 
all  participants;  or  (iii)  on  a  reciprocal 
basis,  i.e.,  use  of  one  licensee's  facilities 
for  the  use  of  another  licensee's 
facilities  without  charge  for  either 
capital  or  operating  expense. 

(5)  All  sharing  arrangements  must  be 
conducted  pursuant  to  a  written 
agreement  to  be  kept  as  part  of  the 
station  records.  The  arrangement  for 
shared  use  must  t>e  made  directly 
between  the  licensee  and  the 
participants.  Where  the  facilities  are 
shared  on  a  cost-sharing,  non-profit 
basis,  the  agreement  between  the 
parties  shall  set  forth  the  method(s} 
employed  for  determining  the  capital 
and  operating  expenses  of  the  shared 
facihties  and  for  allocating  these  costs 
among  the  participants  on  a  prorated 
basis.  If  the  arrangement  involves  no 
cost-sharing,  or  if  the  sharing  is  on  a 
reciprocal  basis,  the  agreeement 
between  the  parties  must  so  state  tmd 
must  provide  sufficient  details  to  show 
that  this  is  the  arrangement. 

(6)  No  person  providing  any  radio 
equipment,  or  maintenance  and  repair, 
or  dispatching,  or  telephone  answering 
services  for  profit  for  use  in  or  in 
connection  with  a  shared  system,  and 
no  employee  or  agent  of  such  person, 
may  be  an  officer,  director,  partner,  or 
employee  of  the  licensee  of  that  system 
or  own  or  control  the  licensee  of  that 
system. 

(7)  The  licensee  or  participants  in  a 
shared  system  may  not  provide  any  of 
the  equipment  used  in  the  system,  nor 
dispatch,  telephone  answering,  or 
maintenance  and  repair  services  to  any 
person  sharing  the  system,  except 
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puntiant  to  the  tenns  of  the  cost  sharing 
agreement 

(8)  A  person  who  furnishes  or  has 
furnished  through  sale,  lease 
arrangements,  or  otherwise  any  of  the 
radio  equipment  used  to  operate  a 
cooperatively  shared  radio  station  may 
not  provide  dispatch  service  to  the 
licensee  of  the  radio  station  or  to  any 
person  cooperatively  sharing  operation 
of  the  licensee's  radio  station. 

(b)  Participants  in  the  shared 
arrangements  may  obtain  a  license  for 
their  own  mobile  units  (including  control 
points  and/or  control  stations  for 
control  of  the  shared  facility).  If  mobile 
stations  are  licensed  to  participants,  the 
licensee  of  the  shared  facilities  must 
maintain  a  means  of  isolating  and 
deactivating,  or  disconnecting  from  the 
system  any  such  mobile  station,  control 
station  or  control  or  dispatch  point,  or 
should  that  not  be  feasible,  deactivating 
the  base  station  tran8mitter(s)  or 
repeater(8). 

(c)  When  costs  are  shared,  the 
licensee  must  keep  records  of  the 
following: 

(1)  Identity  of  each  participant. 

(2)  Date  each  participant  commenced 
use. 

(3)  Date  each  participant  terminated 
use. 

(4)  All  capital  and  operating  costs 
incurred  for  the  system. 

(5)  All  charges  to  each  participant  and 
all  payments  received  from  each 
participant,  separately  stated. 

(6]  The  method  of  calculation  of  costs 
to  participants. 

Such  records  must  be  kept  cuirent  and  must 
be  made  available  upon  request  for 
inspection  by  the  Commission. 

(d)  When  costs  are  shared,  costs  must 
be  distributed  at  least  once  a  year.  A 
report  of  the  cost  distribution  must  be 
prepared  by  the  licensee,  placed  in  the 
station  records,  retained  for  three  years, 
and  be  made  available  to  participants  in 
the  sharing  and  the  Commission  upon 
request     ^ 

$90,181    [RcsMVSd] 

5.  Section  90.181  is  removed  and 
reserved. 

§90.183    [Res«rvMl] 

6.  Section  90.183  is  removed  and 
reserved. 

7.  Section  90.185  is  revised  to  read: 

990.185    Multipto  Hcensing  of  radio 
transmitting  equipment  In  the  mobHe  radio 
service. 

Two  or  mOTe  persons  eligible  for 
licensing  under  this  rule  part  may  use 
the  same  transmitting  equipment  under 
the  following  terms  and  conditions: 


(a)  Each  licensee  complies  with  the 
general  operating  requirements  set  out 
in  $90,403  of  the  rules. 

(b)  Each  licensee  is  eligible  for  the 
b«quency(ie8)  on  which  the  licensee 
operates. 

(c)  Each  licensee  must  have  unlimited 
and  unconditional  access  to  the 
transmitter  for  which  the  licensee  Is 
authorized. 

(d)  No  consideration  shall  be  paid, 
either  directly  or  indirecdy,  by  any 
participant  to  any  other  participant  for. 
or  in  connection  with,  the  use  of  the 
jointly  licensed  facilities. 

(e)  No  participant  shall  furnish  to  any 
other  participant  with  or  without  charge, 
any  equipment  or  service,  or  facility  of 
any  kind,  for  use  in  connection  with  the 
facility. 

(f)  A  person  who  furnishes  or  has 
furnished  through  sale,  lease 
arrangements,  or  otherwise  any  of  the 
radio  equipment  used  to  operate  a 
multiple  licensed  system  may  not 
provide  dispatch  service  to  the  licensee 
of  any  radio  station  authorized  to 
operate  the  multiple  licensed  system. 


$90,391    [Amcndadl 

8.  Section  90.391  is  amended  by 
removing  paragraph  (b],  redesignating 
paragraphs  (c)  through  (h)  as  (b)  through 
(g),  and  revising  the  new  paragraph  (d) 
to  read  as  follows: 


(d]  Licensees  furnishing  service  to 
eligible  persons  on  a  not-for-profit  cost- 
shared  basis  shall  comply  with  the 
provisions  of  $  90.179  of  the  rules,  and 
shall,  within  30  days  of  the  close  of  the 
first  full  calendar  year  of  operation,  and 
each  year  thereafter,  submit  a  report 
setting  forth  the  current  total  number  of 
mobile  units  operated  by  each  user  and 
a  statement  showing  whether  these 
units  are  of  the  vehicular  or  portable 
type. 

9.  Section  90.421  is  amended  by 
revising  paragraph  (j)  to  read  as  foUows: 

$90,421    Operation  of  molillt  unNs  ki 
vehidM  not  undar  ttw  control  of  llw 


(j)  Mobile  units  licensed  to  an  eligible 
in  the  Railroad  Radio  Service  may  be 
installed  in  vehicles  operated  by 
organizations  providing,  under  contract 
facilities  or  service  in  connection  with 
railroad  operation  or  meuntenance 
including  pickup,  delivery,  or  transfer 
between  stations  of  property  shipped, 
continued  in,  or  destined  for  shipment 
by  reulroad  common  carrier.  Parties  to 


the  contract  must  comply  with  the 
provisions  of  $  90.179. 

(FK  Doc  8Z-U332  PIM  t-6-tt:  M6  aaj 
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DEPARTMENT  OF  THE  INTERIOR 

FW)  and  WHdilfe  Swvic* 

SOCFRPvtIT 

Endangered  and  Threatened  WUMe 
and  Planta;  Determination  of 
SpiranttMs  parkal  (Navaaota  ladtea'* 
treaaea) tolM an  Endangered  Spedea 

AQCNCV:  Hsh  and  Wildlife  Service. 
Interior. 

ACnON:  Fmal  rule. 


:  The  U.S.  Fish  and  Wildlife 
Service  determines  a  plant  Spiranthea 
parksii  (Navasota  ladies'-tresses),  to  be 
an  Endangered  Sp>ecies  under  the 
authority  contained  in  the  Endangered 
Spedes  Act  This  plant  occurs  in  Texas 
and  is  primarily  threatened  due  to 
extremely  low  numbers,  urbanization, 
and  possible  over-utilization.  This 
determination  of  Spiranthes parksiito 
be  an  Endangered  Species  implements 
the  protection  provided  by  the 
Endangered  Species  Act  of  1973.  as 
amended. 

DATES:  litis  rule  becomes  eCTective  od 
June  7. 1982. 

AOoncsSES:  Questions  concerning  this 
action  may  be  addressed  to  the  Director 
(FWS/OES),  U.S.  Fish  and  Wildlife 
Service,  Department  of  the  Interior. 
Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT 

Mr.  John  L  Spinks,  Jr.,  Chief,  Office  <rf 
Endangered  Species,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  Washington,  D.C  20240,  703/ 
235-1975. 

SUPPLEMENTARY  nVORMATlON: 

Spiranthes  parksii  (Navsota  ladies'- 
tresses)  is  endemic  to  Brazos  County. 
Texas.  It  was  first  collected  by  Dr.  H.  E 
Parks  along  the  Navasota  River  in 
Brazos  County,  Texas,  in  1945.  Correll 
described  the  species  in  1947  based 
upon  the  Parks  collection.  Subsequent 
efforts  to  relocate  the  species  in  the  late 
forties  and  fifties  were  unsuccessful  and 
it  was  thought  to  have  become  extinct 
However,  in  1978,  P.  M  Catling 
rediscovered  the  spedes  in  Brazos 
Coimty  near  College  Station.  Recent 
searches  have  resiUted  in  relocation  of  a 
second  population  near  the  type  locality. 
In  1978,  a  total  of  20  plants  were' 
observed  at  these  two  stations.  In  1979, 
nine  plants  were  observed  at  these  two 
stations. 
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Spiranthea  parksii  is  a  small 
herbaceous  perennial  orchid  which 
measures  approximately  30  cm  tail. 
Most  of  the  leaves  are  basal  and  grass- 
like.  The  flowering  stalk  is  slender 
bearing  small  white  flowers  with  a  green 
mid-vein.  Spiranthes  parksii  is  one  of 
the  rarest  and  least  known  orchids  of 
North  America. 

Spiranthes  parksii  is  endemic  to 
Brazos  County,  Texas.  One  population 
occurs  near  College  Station,  where 
urbanization  is  increasing  and  no 
protection  status  for  the  orchid  exists. 
The  second  population  occurs  in  a  rural 
area  on  a  ranch  where  the  primary  use 
of  the  land  is  hunting.  No  protection 
status  exists  at  this  site  either.  The 
extremely  small  total  population  size 
makes  Spiranthes  parksii  highly 
vxilnerable  to  extinction.  Due  to  its  rarity 
and  the  widespread  interest  in  orchid 
cultivation,  this  species  may  also  be 
sought  by  collectors. 

This  rule  determines  Spiranthes 
parksii  to  be  Endangered  and 
implements  the  protection  provided  by 
the  Endangered  Species  Act,  as 
amended.  The  following  paragraphs 
further  discuss  the  actions  to  date 
involving  this  plant  the  threats  to  the 
plant,  and  effects  of  the  action. 

Background 

Section  12  of  the  Endangered  Species 
Act  of  1973  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  those  plants  considered  to  be 
endangered,  threatened,  or  extinct.  This 
report,  designated  as  House  Document 
No.  94-51;  was  presented  to  Congress  on 
January  9, 1975.  On  July  1, 1975,  the 
Director  published  a  notice  in  the 
Federal  Register  (40  FR  27823-27924}  of 
his  acceptance  of  the  report  of  the 
Smithsonian  Institution  as  a  petition 
within  the  context  of  Section  4(c)(2)  of 
the  Act  and  of  his  intention  thereby  to 
review  the  status  of  the  plant  taxa 
named  within. 

On  June  16, 1976,  the  Service 
published  a  proposed  rulemaking  in  the 
Federal  Register  (41  FR  24523-24572)  to 
determine  approximately  1,700  vascular 
plant  species  to  be  Endangered  Species 
pursuant  to  Section  4  of  the  Act.  This  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data 
received  by  the  Smithsonian  Institution 
and  the  Service  in  response  to  House 
Document  No.  94-51  and  the  July  1, 1975 
Federal  Register  publication.  Spiranthes 
parksii  was  included  in  the  July  1, 1975, 
notice  of  review  and  the  June  1976, 
proposal  General  comments  on  the  1976 
proposal  were  summarized  in  an  Api;^ 
26, 1978,  Federal  Register  publication 
which  also  determined  13  plant  species 


to  be  Endangered  or  Tlireatened  (43  FR 
17909). 

The  Endangered  Species  Act 
Amendments  of  1978  required  that  all 
proposals  over  two  years  old  be 
withdrawn.  A  one  year  grace  period  was 
given  to  proposals  already  over  two 
years  old.  On  December  10. 1979.  the 
Service  published  a  notice  vdthdrawing 
the  June  16, 1976  proposal  along  with 
four  other  proposals  which  had  expired. 
A  status  report  on  this  species  was 
compiled  in  1980  through  Service 
contract.  This  status  report  and 
information  gathered  by  Service 
personnel  in  the  summer  of  1960 
provided  new  biological  and  economic 
data  on  Spiranthes  parksii.  The 
Secrettiry  determined  that  sufficient  new 
information  was  available  to  repropose 
Spiranthes  parksii  (45  FR  41326)  on  June 
18, 1980. 

In  the  June  24, 1977,  Federal  Register 
(42  FR  32373-32381),  the  Service 
published  a  final  rulemaking  under  50 
CFR  17  detailing  the  regulations  to 
protect  Endangered  and  Threatened 
plant  spedes.  The  rulemaking 
established  prohibitions  and  permit 
procedures  to  grant  exceptions,  under 
certain  circumstances,  to  the 
prohibitions. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  E.0. 12291.  Since  this 
rule  was  proposed  before  January  1, 
1981,  a  Determination  of  Ejects  on 
Small  Entities  is  not  required  by  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.).  This  rule  does  not  contain 
information  collection  requirements 
which  require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwori(  Reduction  Act  (44  U.S.C 
3507). 

Summary  of  Comments  and 
Recommendations 

In  the  June  IS,  1980,  Federal  Register 

proposed  rule  (45  FR  41326]  and 
associated  notifications  and  press 
releases,  all  interested  parties  were 
requested  to  submit  factual  reports  or 
information  which  might  contribute  to 
the  development  of  a  final  rule.  A  letter 
was  sent  to  the  Governor  of  Texas 
notifying  him  of  the  proposed  rule  and 
soliciting  his  comments  and  suggestions. 
All  comments  received  during  the  period 
from  June  18, 1980,  through  October  9, 
1980,  were  considered  and  these  are 
discussed. 

The  Governor  of  Texas  had  two 
comments  on  the  proposal:  The  first 
concerned  the  effects  of  the  Navasota 
ladies'-tresses  proposal  on  the  State 
highway  system  which  was  difficult  for 
Texas  to  determine  without  knowledge 
of  the  actual  locations.  The  U.S.  Fish 


and  Wildlife  Service  has  responded  to 
this  concern  by  providing  the  Texas 
State  Department  of  Highways  and 
Public  Transportation  with  a  generalized 
map  showing  the  locations  of  this 
species.  Based  on  this  information,  it 
was  determined  that  the  listing  of 
Spiranthes  parksii  is  not  likely  to  have 
any  effect  on  that  Agency. 

Governor  Clements  second  concern 
was  the  potential  conflict  between  the 
Navasota  ladies'-tresses  proposal  cmd 
the  federally-authorized  Millican 
Reservoir  Inject.  While  the  site  as 
authorized  by  Congress  would  have 
posed  no  conflict  the  U.S.  Corps  of 
Engineers  has  evaluated  alternative 
sites  so  as  to  avoid  substantial  lignite 
deposits  for  energy  needs  in  the  original 
project  area.  Since  there  was  the 
possibility  that  populations  of  this 
species  could  lie  within  the  alternate 
sites,  potential  conflicts  between  the 
project  and  the  species  and  its  habitat 
were  further  investigated. 

The  U.S.  Aimy  Corps  of  Engineers 
(ACE)  biological  assessment  in  1981  of 
the  proposed  sites  determined  the 
closest  Navasota  ladies'-tresses  or  other 
Endangered  emd  Threatened  species  to 
be  over  a  mile  from  the  proposed  project 
sites.  The  Army  Corps  has  concluded, 
and  it  is  expected  that  the  Millican 
Project  should  have  no  affect  on  the 
plant 

A  member  of  the  U.S.  Department  of 
Agriculture  Research  S«vice  in  College 
Station  commented  on  the  habitat 
requirements  of  Spiranthes  parksii,  in 
response  to  information  presented  in  the 
proposal  He  believes  that  this  plant  is 
not  fire-dependent;  rather,  the  open 
habitat  is  maintained  by  soil  type, 
erosion  and  grazing  without  the 
necessary  intervention  of  fire.  He  goes 
on  to  emphasize  the  threats  to 
Spiranthes  parksii. 

A  member  of  the  Department  of 
Botany  at  the  University  of  Toronto, 
submitted  comments  supporting  the 
intent  of  the  proposal,  llie  commentor 
questioned  the  extent  of  the  threat 
posed  by  collecting  and  therefore  the 
failure  to  propose  Critical  Habitat  for 
Spiranthes  parksii.  The  Service  feels 
that  while  collecting  may  not  be 
extensive  at  this  time,  it  remains  a 
potential  threat  Only  9-20  individuals 
of  this  taxon  have  been  counted  since  its 
rediscovery.  Because  of  its  limited 
number,  the  species  could  be  desired  for 
its  rarity  or  due  to  the  extensive  interest 
in  orchid  cultivation. 

For  this  reason,  the  Service  concluded 
that  Spiranthes  parksii  would  be  better 
protected  if  Critical  Habitat  were  not 
formally  designated.  Designation  of 
Critical  Habitat  requires  &at  maps  of 
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the  affected  area  be  published  in  the 
Federal  Register  and  local  newspapers. 
The  Service  believes  that  calling 
attention  to  this  plant  in  that  fashion 
would  make  it  more  vulnerable  to 
extinction.  Agencies  whose  activities 
may  impact  the  species  have  been 
notified  of  its  general  locations,  thus 
minimizing  the  possibiUty  that  they  will 
unintentionally  destroy  the  two  known 
sites  where  Spimnthes  parksii  occurs. 

A  member  of  the  Department  of 
Biology  at  Texas  A  &  M  University  in 
College  Station  wrote  in  support  of  the 
proposal  of  Spiranthes  parksii  to  be  an 
Endangered  Species. 

No  pubUc  meeting  was  requested  on 
this  listing.  No  one  offered  any 
comments  opposing  this  listing.  The 
Service  made  efforts  to  contact  the 
private  owners.  One  owner  was  reached 
who  supported  the  listing.  No  response 
was  received  from  the  second 
landowner. 

Conclusion 

After  a  thorough  review  and 
consideration  of  all  available 
information,  the  Director  has  determined 
that  Spiranthes  parksii  Correll 
(Navasota  ladies'  tresses)  is  an 
Endangered  species  throughout  all  or  a 
significant  portion  of  its  range  due  to 
one  or  more  of  the  factors  described  in 
Section  4(a)  of  the  Endangered  Species 
Act  The  Doctor  has  determined  that 
Spiranthes  parksii  is  primarily  affected 
by  factors  numbers  1,  2,  4,  and  5. 

All  five  factors  and  their  application 
to  Spiranthes  parksii  are  as  follows: 

(1)  Present  or  threatened  destruction, 
modification,  or  curtailment  of  its 
habitat  or  range.  Spiranthes  parksii 
(Navasota  ladies'-tresses)  occurs  in 
Brazos  County,  Texas,  as  two  very  small 
populations  on  private  land  comprising 
20  plants  in  total.  The  larger  is  in  the 
southeastern  part  of  the  county  on  the 
outskirts  of  the  College  Station-Bryan 
urban  area.  Expanding  urbanization 
threatens  to  destroy  this  population 
unless  proper  planning  for  the  species 
protection  takes  place,  llie  second 
population  occurs  on  a  ranch  and  the 
only  land  use  is  for  himting,  however,  no 
protection  status  exists  for  the  species 
at  this  site. 

Neither  site  for  this  plant  currently 
receives  any  protection  status.  Unless 
proper  planning  occurs  and  unless 
agreements  are  negotiated  to  protect  the 
habitat  of  this  rare  orchid,  the  species 
will  remain  highly  vulnerable  to 
extinction. 

Additional  potential  habitats  for  this 
species  were  searched  without  success, 
llius,  two  very  small  populations 
represent  the  entire  known  range  of  the 
species. 


(2)  Overutilization  for  commercial, 
sporting,  scientific  or  educational 
purposes.  Spiranthes  parksii  is  a  rare 
endemic  that  is  currently  Uttle  known  to 
the  general  public  At  present,  the  taking 
of  specimens  for  scientific  study  is 
minimal.  Commercial  and  private  taking 
by  the  public  is  a  potential  threat  to  this 
species  of  rare  orchid. 

(3)  Disease  orpredation.  There  is  no 
evidence  that  either  disease  or 
predatitm  is  a  contributing  factor  to  the 
endangered  status  of  this  species. 

(4)  The  inadequacy  of  existing 
regulatory  mechanisms.  There  is 
currently  no  State  or  Federal  protection 
for  Spiranthes  parksii. 

(5)  Other  natural  or  manmade  factors 
affecting  its  continued  existence. 
Spiranthes  parksii  is  endemic  to  small 
openings  in  post  oak  woodland  in 
Brazos  Coimty,  Texas.  The  severely 
restricted  distribution  of  this  species  to 
two  stations  and  the  extremely  low 
population  level  intensify  any  adverse 
effects  (either  manmade  or  natural) 
occurring  in  the  habitat  of  this  plant 
Accidental  browsing  of  the  species 
could  occur  since  no  fencing  or  other 
actions  have  been  taken  to  protect  the 
species.  Extended  periods  of  drought  or 
changes  in  land  use  of  these  sites  could 
lead  to  the  extirpation  of  this  species. 
Natural  population  fluctuations  could 
also  lead  to  the  extinction  of  Spiranthes 
parksii. 

Critical  Habitat 

Section  4(a)(1)  of  the  Endangered 
Species  Act  of  1973.  as  amended, 
provides,  in  part: 

*  *  At  the  time  any  such  regulation  (any 
propostd  to  determine  a  species  to  t>e  an 
Endangered  and  Threatened  species)  is 
proposed,  the  Secretary  shall  also  by 
regulation,  to  the  maximum  extent  prudent 
specify  any  habitat  of  such  species  which  is 
then  considered  to  be  critical  habitat" 

Critical  Habitat  has  not  been 
proposed  for  Spiranthes  parksii  because 
it  is  threatened  by  taking,  an  activity  not 
prohibited  by  the  Endangered  Species 
Act  of  1973  with  respect  to  plants.  This 
orchid,  one  of  the  rarest  in  North 
America,  could  be  sought  as  a  curiosity 
by  collectors  were  Critical  Habitat  maps 
published.  PubUshing  these  detailed 
location  maps  of  the  Spiranthes  parksii 
populations  in  the  Federal  Register  and 
local  newspapers  as  is  required  by  the 
Endangered  Species  Act  would  call 
attention  to  this  species  and  make  it 
more  vulnerable  to  taking.  Therefore  it 
would  not  be  prudent  to  designate 
Critical  Habitat  at  this  time.  After 
protection  plans  have  been  developed 
for  this  plant  Critical  Habitat  may  be 
beneficial  and  may  be  proposed  in  the 
future. 


Effects  of  This  Rule 

In  addition  to  the  effects  discossed 
above,  the  effects  of  this  proposal  if 
published  as  a  final  rule  would  indode, 
but  would  not  necessarily  be  limited  to. 
those  mentioned  below. 

The  Act  and  implementing  regulations 
published  m  the  June  24. 1977.  Fedenl 
RegistCT  (42  PR  32373)  set  forth  a  series 
of  general  prohibitions  and  exceptions 
which  apply  to  all  Endangered  plant 
species.  The  regulations  which  pertain 
to  Endangered  plants  are  found  at 
S  17.61  of  50  CFR  and  are  summarized 
below. 

With  respect  to  Spiranthes  parksii  all 
prohibitions  of  Section  9(a)(2)  of  the  Act 
as  implemented  by  {  17.61  would  apply. 
These  prohibitions,  in  part  would  ma^^ 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  tranqrart  in  interstate 
or  foreign  commerce  in  the  course  of  a 
commercial  activity,  or  sell  or  offer  for 
sale  this  species  in  interstate  or  foreign 
commerce.  The  Act  and  50  CFR  Section 
17.61  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  Endangered  species 
imder  certain  circtunstances. 
International  and  interstate  commercial 
trade  in  Spiranthes  parksii  does  not 
exist  and  few  or  no  permits  woiJd 
probably  be  requested.  Permits  would 
be  available  for  plants  of  cultivated 
origin. 

Section  7(a)  of  the  Act  requires 
Federal  agencies  to  evaluate  their 
actions  with  respect  to  any  species 
which  is  listed  as  Endangered  or 
Threatened.  This  protection  will  now 
accrue  to  Spiranthes  parksii.  Provisions 
for  Interagency  CooperaticHi 
implementing  Section  7  are  codified  at 
50  CFR  Part  402.  These  require  Federal 
agencies  not  only  to  insure  that 
activities  they  authorize,  fund,  or  cany 
out  are  not  likely  to  jeopeirdize  the 
continued  existence  of  Spiranthes 
parksii,  but  also  to  insure  their  actions 
are  not  likely  to  result  in  the  destruction 
or  adverse  modificaton  of  any  Critical 
Habitat  which  may  be  determined  at 
some  future  date  by  the  Director. 
Hie  two  known  populations  of 
Spiranthes  parksii  occur  on  privately 
owned  lands.  The  Millican  Reservoir 
project  which  was  authorized  by 
Congress  in  1968,  is  the  only  Federal 
involvement  known  for  the  area.  The 
U.S.  Army  Corps  of  Engineers'  biological 
assessment  of  proposed  sites  showed 
the  closest  population  of  Spiranthes 
parksii  to  be  over  a  mile  firom  the 
project  area.  No  Section  7  conflicts  are 
expected. 
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National  Environmental  Policy  Act 

An  environmental  assessment  has 
been  prepared  in  conjunction  with  this 
rule.  It  is  on  file  in  the  Service's  Office 
of  Endangered  Species,  1000  North 
Glebe  Road.  Arlington.  Virginia,  and 
may  be  examined  during  r^ular 
business  hours,  by  appointment  This 
assessment  forms  the  basis  for  a 
decision  that  this  is  not  a  major  Federal 
action  which  would  significantly  affect 
the  quality  of  the  hiunan  environment 
within  the  meaning  of  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969. 

Author 

This  proposal  is  being  published 
under  the  authority  contained  in  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531-1543;  87  Stat 
884).  The  primary  author  of  this  rule  is 
Ms.  Rosemary  Carey,  Region  2,  Office  of 
Endangered  Species,  Albuquerque,  New 
Mexico  87103  (703/766-3972). 
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List  of  Subjects  in  50  CFR  Part  17 

Fish,  Marine  mammals.  Endangered 
and  threatened  wildlife.  Plants 
(agriculture). 


Regulation  Promulgation 

PART  17— ENDANGERED  AND 
THREATENED  WILDUFE  AND  PLANTS 

Accordingly  Part  17.  Subchapter  B  of 
Chapter  L  Title  50  of  the  Code  of  Federal 
Regulations  is  amended,  as  set  forth 
below. 

1.  Amend  §  17.12  by  adding,  in 
alphabetical  order  the  following  to  the 
list  of  plants: 

{17.12    Endangered andtlirmrtened 


SiMOlW 

•     HMoile 
rang* 

SMM 

WlwnMwi 

CMM 
haMat 

SpacWniea 

SdanMeriMM 

Ooiwfion  nifiM 

OrrWiHrftt 

ORMdlwnty— 
NavMolB  tadtos*. 
tnma*. 

USA  (Tan*)-. 

c 

MA 

NA. 

S^HrwUhM  ptrial. 

Dated:  April  9, 1982. 

G.  Ray  AiMtt 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  8Z-U337  FIM  S-S-SK  &46  am] 


19543 


Proposed  Rules 


Fedenl  Ragistar 

Vol.  47.  No.  88 
Thursday.  May  6,  1982 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>Nc  of  the 
proposed  issuance  of  artes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
maiung  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 

Licensee  Event  Report  System 

agency:  Nuclear  Regulatory 
CommisBion. 

action:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
amending  its  regulations  to  require  the 
reporting  of  operational  experiencje  at 
nuclear  power  {ilants  by  establishing  the 
Licensee  Event  Report  (LER)  system. 
The  proposed  rule  would  codify  existing 
LER  reporting  requirements  and 
establish  a  single  set  of  requirements 
that  would  apply  to  all  operating  nuclear 
power  plants.  The  proposed  rule  would 
apply  only  to  licensees  of  commercial 
nuclear  power  plants,  and  not  to 
licensees  of  research  reactors,  fuel 
processing  facilities,  or  byproduct 
processing  or  utilization  facilities. 

date:  The  comment  period  expires  July 
6, 1982.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  conunents 
filed  on  or  before  this  date. 

ADDRESSEES:  All  interested  persons  who 
desire  to  submit  written  comments  or 
suggestions  in  connection  with  this 
proposed  rule  should  send  them  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C  20555.  Attention: 
Docketing  and  Service  BrancL  Copies  of 
all  documents  received  may  be 
examined  and  copied  in  the 
Commission's  Public  Document  Room  at 
1717  H  Street,  NW.  Washington.  D.C 

FOR  FURTHER  MFORMATKMI  CONTACT: 

Frederick ).  Hebdon.  Office  for  Analysis 
and  Evaluation  of  Operational  Date, 
U.S.  Nuclear  Regulatory  Commissioii, 
Washington,  D.C.  20555;  telephone  (301) 
492-4489. 


SUPPtXMENTARY  INFORMATION: 
Background 

The  present  Nuclear  Plant  Reliability 
Data  (NPRD)  System  is  a  voluntary 
program  for  the  reporting  of  reliability 
data.  On  January  30, 1980  (45  FR  6793), » 
the  NRC  published  an  Advance  Notice 
of  Proposed  Rulemaking  (ANPRM)  that 
described  the  NPRD  System  and  invited 
public  comments  on  an  NRC  plan  to 
make  it  mandatory.  Forty-four  letters  ' 
were  received  in  response  to  the 
ANPRM.  These  comments  generally 
opposed  making  NPRDS  mandatory  on 
the  grounds  that  a  system  for  reporting 
reliability  data  should  not  be  made  a 
regidatory  requirement 

In  December  1980,  the  Commission 
decided  that  the  reporting  of  operational 
experience  date  needed  major  revision 
and  approved  the  development  of  an 
Integrated  Operational  Experience 
Reporting  (lOER)  System.  The  lOER 
System  would  have  combined,  modified, 
and  made  mandatory  the  existing 
Licensee  Event  Report  (LER)  system  and 
the  NPRD  System.  SECY  80-507  » 
discusses  the  lOER  System. 

As  a  result  of  the  Commission's 
approval  of  the  concept  of  an  lOER 
System,  the  NRC  published  another 
ANPRM  on  January  15, 1981  (48  FR 
3541).  TTiis  ANHIM  explained  why  the 
NRC  needed  operationial  experience 
data,  and  described  the  deficiencies  in 
the  existing  LER  and  NPRD  systems. 

On  June  8, 1981,  the  Institute  of 
Nuclear  Power  Operations  (INPO) 
decided  that,  because  of  its  role  as  an 
active  user  of  NnU)S  data.  INPO  would 
assume  responsibiity  for  management 
and  funding  of  NPRDS,  Further,  INPO 
decided  to  develop  criteria  that  would 
be  used  in  its  management  audits  of 
member  utilities  to  assess  the  adequacy 
of  NPRDS  participation. 

The  two  principal  deficiencies  that 
had  previously  made  NPRDS  an 
inadequate  source  of  reliability  data 
were  the  inability  of  a  committee 
management  structure  to  provide  the 
necessary  technical  direction  and  a  low 
level  of  participation  by  the  utilities. 

The  commitments  anid  actions  by 
INPO  provide  a  basis  fw  confidraice 
that  these  two  de£5ciencies  will  be 
corrected.  For  example,  centralizing  the 
management  and  fimding  of  NmDS 
within  INPO  should  overcome  the 


■  Copiei  of  the**  docmaanti  art  aTailabie  for 
public  inapectioD  and  copyi^  at  tka  Public 
Document  Room  at  1717  H  Street.  NW,  Washington. 
D.C  20555. 


previous  difficulties  associated  with 
management  by  a  committee  and 
funding  from  several  independent 
organizations.  Further,  with  INPO 
focusing  upon  a  utility's  participation  in 
NPRDS  as  a  specific  evaluation 
parameter  during  routine  management 
and  plant  audit  activities,  the  level  of 
utilify  participation,  and  therefore,  the 
quality  and  quantity  of  NPRDS  data, 
should  significantly  increase.  Finally, 
the  Commission  will  continue  to  have  an 
active  role  in  the  development  of  an 
effective  NPRDS  by  participating  in  an 
NPRDS  Technical  Advisory  Committee, 
by  periodically  assessing  the  quality  and 
quantity  of  information  produced  by 
NPRDS,  and  by  assuring  the  timely 
availability  of  the  information  to  the 
NRC. 

The  troubled  history  of  the  NPRDS, 
however,  makes  the  Commission 
cautious.  Problems  will  not  be  resolved 
simply  by  having  INPO  take  over 
direction  of  the  NPRDS.  Nevertheless. 
INPO  and  the  NRC  are  well  aware  of  the 
problems  and  are  prepared  to  work 
together  in  a  cooperative  effort  to  assure 
successful  redirection  of  NPRDS.  If  in 
the  futiu«,  though,  if  becomes  clear  that 
the  essential  NRC  needs  for  reliability 
data  are  not  forthcoming  bom  NPRDS, 
the  Commission  could  consider 
resumption  of  the  lOERS  rulemaking 
and  make  mandatory  the  reporting  of 
reliability  data. 

Therefore,  since  there  is  a  likelihood 
that,  in  the  future.  NmDS  under  INPO 
direction  can  meet  the  NRC's  need  for 
reliability  data,  there  is  no  longer  a  need 
at  this  time  to  proceed  with  the  lOERS. 
Hence,  the  collection  of  detailed 
technical  descriptions  of  significant 
events  can  proceed  as  a  separate 
rulemaking  to  modify  and  codify  the 
existing  LER  reporting  requirements  and 
to  assure  consistency  writh  10  CFR  50.72, 
covering  the  immediate  notification  of 
significant  events. 

Consequently,  the  Commission  has 
directed  the  NRC  staff  to: 

(1)  Defer  rulemaking  that  would 
establish  the  Integrated  Operational 
Experience  Reporting  System  (lOERS); 

(2)  Develop  a  proposed  rule  that 
would  modify  and  codify  the  existing 
Licensee  Event  Report  (LER)  reporting 
requirements  and  would  assure 
consistency  with  10  CFR  50.72  which 
covers  the  immediate  reporting  of 
significant  events; 

(3)  Prepare  this  proposed  LER  rule; 
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(4)  Endorse  the  Institute  of  Nuclear 
Power  Opera^ons  (INPO)  plan  to 
assume  responsibility  for  the 
management  funding,  and  technical 
direction  of  the  Nuclear  Plant  Reliability 
Data  System  (NPRDS); 

(5)  Coordinate  closely  with  INPO  to 
minimize  duplication  between  the  LER 
and  the  NPRDS  systems  and  between 
subsequent  NRC  and  INPO  analysis  of 
NPRDS  data; 

(6)  Encourage  INPO  to  assure  that  the 
NPRDS  receives,  processes,  and 
disseminates  the  reliability  data  needed 
by  industry  and  the  NRC  to  support 
probabilistic  risk  and  reUabili^ 
assessment  programs;  and 

(7)  Closely  monitor  the  process  of 
INPO's  management  of  the  NPRDS  and 
after  INPO  takes  over  the  system, 
provide  the  Commission  with 
semiannual  status  reports  on  the 
effectiveness  of  INPO  management  of 
NPRDS  and  the  responsiveness  of 
NPRDS  to  NRC  needs. 

See  SECY  81-494  *  for  additional 
details. 

On  October  6, 1981,  the  NRC 
published  an  ANPRM  (46  FR  49134)  that 
deferred  the  lOER  system  and  sought 
pubhc  comment  on  the  scope  and 
content  of  the  LER  system.  Six  comment 
letters  were  received  in  response  to  this 
ANPRM. 

One  letter  strongly  opposed  the  NRCs 
plem  to  defer  the  lOERS  rulemaking. 
However,  this  opposition  appears  to  be 
due,  in  part,  to  a  misconception  that  the 
NRC  had  proposed  to  turn  over  the 
INPO  responsibility  for  the  management 
and  technical  direction  of  both  the 
NPRD  system  and  the  LER  system.  The 
writer  also  appears  to  have  erroneously 
assumed  that  the  NRC  would  not  longer 
analyze  or  evaluate  data  from  either  the 
LER  system  or  the  NPRD  System. 

Two  letters  forwarded  copies  of 
papers  or  report>  that  discussed  the 
coUection,  analysis,  and  evaluation  of 
LER  data.  One  report  prepared  in 
November  1979  by  EG&G  in  Idaho  Falls, 
had  already  been  reviewed  by  the  staff. 
The  other  report  was  prepared  in 
December  1979  and  described  potential 
Industry  uses  of  the  LERs,  including  very 
general  recommendations  for  improving 
the  LERs. 

The  remaining  three  letters,  which 
were  from  utilities,  endorsed  the  NRC 
decision  to  defer  the  lOERS  rulemaking. 
Each  letter  encouraged  thei^C  to 
reduce  the  overall  level  of  LER  reporting 
by  limiting  the  LER  scope  to  only  those 
occurrences  that  are  of  major  safety 

*  Coptet  of  theM  documenU  are  available  for 
public  inspection  and  copying  at  the  Public 
Document  Room  at  1717  H  Street  NW..  Waahlnotoa. 
D.C20S65. 


significance.  The  letters  did  not  specify 
what  constituted  an  event  of  major 
safety  significance.  One  of  the  letters 
also  encouraged  the  NRC  to  eliminate 
the  duplication  between  the  LER  system 
and  the  NPRD  system,  and  between  the 
LER  system  and  other  NRC  reporting 
requirements  (e.g.,  10  CFR  50.72). 

All  of  the  comments  received  were 
reviewed  by  the  staff  and  were 
considered  in  the  development  of  the 
proposed  LER  rule. 

Overview  of  the  LER  System 

If  the  proposed  LER  rule  becomes 
effective,  the  LER  will  be  a  detailed 
narrative  description  of  safety 
significant  events.  By  describing  in 
detail  the  event  and  the  planned 
corrective  action,  it  will  provide  the 
basis  for  the  careful  study  of  more 
serious  events  that  might  be  precursors 
to  serious  accidents,  ff  the  NRC  staff 
decides  that  the  event  was  especially 
significant  from  the  standpoint  of  safety, 
the  staff  may  request  that  the  licensee 
perform  an  engineering  evaluation  of  the 
event  and  describe  the  results  of  that 
evaluation. 

The  licensee  will  prepare  an  LER  for 
those  events  or  conditions  that  meet  one 
or  more  of  the  criteria  contained  in 
i  50.73(a).  The  criteria  are  based 
primarily  on  the  nature,  course,  and 
consequences  of  the  event.  Therefore, 
events  that  meet  the  criteria  should  be 
reported  regardless  of  the  plant 
operating  mode  or  power  level,  and 
regardless  of  the  significance  of  the 
components,  systems  or  structures 
involved.  In  trying  to  develop  criteria  for 
the  identification  of  events  reportable  as 
LERs,  the  Commission  has  concenfrated 
on  the  consequences  of  the  event  as  the 
measure  of  significance.  Therefore,  the 
reporting  criteria  in  general  do  not 
specifically  address  classes  of  initiating 
events  or  causes  of  the  event.  For 
example,  there  is  no  requirement  that  all 
operator  errors  be  reported.  However, 
many  reportable  events  will  have  been 
initiated  by  operator  errors. 

The  proposed  rule  as  presenUy 
written  requires  that  the  holder  of  an 
operating  license  for  a  nuclear  power 
plant  shall  submit  an  LER  within  30 
days  after  the  discovery  of  a  reportable 
event  The  NRC  has  not  yet  determined 
the  appropriate  time.  The  alternatives 
under  consideration  are  either  15  or  30 
days.  U  the  time  for  submitting  a  written 
report  was  extended  to  30  days  then  a 
siunmary  report  transmitted  by 
telegraph  or  facsimile  within  a  few  days 
of  the  event  may  be  required.  Such  a 
report  would  contain  a  brief  description 
of  the  event,  the  licensee's  basis  for 
continued  operation  or  return  to 
operation,  and  comments  on  the  generic 


applicability  of  the  event  Hie  NRCs 
concern  wiUi  simply  extending  the  time 
for  subqiission  of  a  written  report  is  the 
potential  for,  or  the  appearance  of,  a 
fransfer  of  responsibility  for  evaluation 
of  the  event  to  the  Resident  Inspector. 
The  basis  for  this  transfer  would  be  the 
written  inspection  report  of  the  event  by 
the  inspector  which  in  many  cases 
would  be  written  well  in  advance  of  any 
pubUc  record  of  the  event  by  the 
licensee.  The  NRC  considers  prompt 
evaluation  of  an  event  and  reporting  of 
the  residts  of  the  evaluation  important  in 
order  to  provide  assurance  for  continued 
safe  operation  of  the  plant  after  cm 
event  The  decision  for  selecting  the 
reporting  time  and  mechanism  will  be 
based  on  an  evaluation  of  the 
alternatives.  The  NRC  specifically 
requests  public  comment  on  the  above 
reporting  alternatives. 

It  should  be  noted  that  S  50.72, 
"Notification  of  Significant  Events," 
establishes  the  requirements  for  the 
immediate  reporting  (i.e..  by  telephone] 
of  significant  events.  Many  of  the 
criteria  contained  in  {  50.73  are  similar 
to  the  criteria  in  9  50.72.  However, 
because  of  the  different  purposes  served 
by  the  two  systems,  and  since  9  50.72  is 
already  in  use,  the  Commission  has  kept 
9  50.72  and  9  50.73  as  separate 
requirements.  The  Commission  plans  to 
continue  to  work  to  ensure  consistency 
between  the  two  rules  and  to  provide  a 
clear  identification  of  differences 
between  telephone  and  written 
reporting  requirements.  These  efforts 
may  result  in  combining  the  existing 
950.72  and  the  proposed  9  50.73  into  a 
single  final  rule.  A  combined  nde  could 
have  three  elements:  (1)  One  element 
devoted  to  prompt  notifications  which 
do  not  require  a  written  report;  (2)  a 
second  element  requiring  prompt 
notifications  which  also  require  a 
written  report  and  (3)  a  third  element 
encompassing  events  which  do  not 
require  a  prompt  notification  but  for 
which  a  vnltten  report  is  required.  An 
Alternative  would  be  to  process  another 
revision  to  9  50.72  and  the  final  9  50.73 
in  a  combined  package  which  cross 
references  the  requirements  in  the  two 
rules.  These  changes  would  be  largely 
administrative,  and  the  revised  9  50.72 
would  not  be  significantiy  modified  nor 
would  it  be  published  again  for  public 
comment 

In  endorsing  the  proposed  rule,  the 
Commission  has  noted  that  the  ACRS 
said: 

"We  believe  the  Proposed  Rule  represents 
■  nattiral  evolution  in  the  state-of-the-art  In 
data  gathering,  and  we  support  its 
publication  for  conunenL  Although 
subsequent  experience  will  undoubtedly 
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reveal  ways  in  which  the  Proposed  Rule 
should  be  revised,  and  even  perhaps 
replaced,  we  do  not  beUeve  its  publication 
should  be  delayed  until  a  more  advanced 
system  is  developed  Ultimate  goals  for  such 
a  system  include  better  reporting,  analysis, 
and  evaluation  of  human  errors  and  computer 
software  errors  and  perhaps  the  development 
of  a  system  for  more  effectively  identifying 
precursors  and  systems  interactions." 

The  Commission  supports  the 
proposed  rule  and  and  anticipates 
substantial  improvements  from  it  The 
Commission  recognizes  that  the  LER 
system  needs  revision  to  make  reporting 
more  consistent  among  licensees,  to  stop 
the  reporting  of  tmimportant  events,  and 
to  provide  better  data  on  significant 
events.  The  Commission  agrees  with  the 
ACRS  comments  that  this  Proposed  Rule 
is  a  natural  evolution  in  the  state-of-the- 
art  in  operational  experience  dat^ 
gathering. 

Comments  are  solicited  at  this  time, 
for  Commission  consideration  prior  to 
issuance  of  the  final  rule,  on  the 
feasibility  and  desirability  of  improving 
the  overall  design  of  the  data  reporting 
system,  the  characteristics  of  such  an 
improved  system,  the  time  and 
resources  required  to  develop  it.  and  the 
utility  of  doing  so.  A  more  serviceable 
data  system  would  have  at  least  two 
dimensions,  one  which  can  be  used  to 
support  case  studies  of  specific  events 
and  a  second  which  will  support 
multivariate,  multi-case  analyses. 

Specifically,  the  Conmiission  is 
interested  in  receiving  comments  on  a 
more  diversified  system  that  would 
make  the  LER  even  a  more  useful  tool 
for  the  analysis  of  operational 
experience.  Of  particular  interest  would 
be  potential  improvement  to  aid  in  the 
analysis  of  trends  and  patterns  that  may 
identify  precursors  of  major  incidents. 
For  example,  the  Commission  believes 
that  a  more  diversified  operational  data 
gathering  system  might  involve  reporting 
data  recorded  directiy  from  the  event 
rather  than  relying  on  a  narrative 
description  of  the  event  With  increased 
emphasis  on  techniques  of  reporting  and 
storage  of  event  data,  the  technical 
record  associated  with  the  event  would 
be  enhanced  with  a  corresponding 
potential  for  increasing  the  effectiveness 
of  the  use  of  statistical  techniques  to 
identify  trends  and  patterns  of 
operational  experience.  Such  a  data 
system  would  permit  the  use  of  mora 
sophisticated  statistical  procedures  to 
identify  signals  that  may  be  present  only 
in  the  aggregate  and  are  essential  to  the 
understanding  of  accident  precursor 
conditions. 


Paragrapb-by-Paiagcaph  Ex|riaiiatioo  of 
the  LER  Rule 

The  more  important  parts  of  the 
proposed  rule  are  explained  below. 

Section  50.73(a)(1)  requires  reporting 
of: 

"Any  event  resulting  in  miinufll  or 
automatic  actuation  or  the  need  for  actuation 
of  any  Engineered  Safety  Feature  (ESF), 
including  the  Reactor  Protection  System 
(RPS).  Actuation  of  an  ESF,  including  the 
RPS,  that  results  from  and  is  part  of  the 
preplanned  sequence  during  surveillance 
testing  or  normal  reactor  shutdown  need  not 
be  reported" 

This  paragraph  is  intended  to  capture 
events  during  which  an  ESF  actuates  or 
fails  to  actuate.  It  is  based  on  the 
premise  that  the  ESFs  are  provided  to 
mitigate  the  consequences  of  an 
accident  imd,  therefore,  (1)  they  should 
work  properly  when  called  upon,  and  (2) 
they  should  not  be  challenged 
unnecessarily.  The  staff  is  interested 
both  in  events  where  an  ESF  was 
needed  to  mitigate  the  consequences  of 
an  event  (wheUier  or  not  the  equipment 
performed  properiy),  and  events  where 
an  ESF  operated  unnecessarily. 

Operation  of  an  ESF  as  part  of  a 
plarmed  test  or  operational  evohiticni 
need  not  be  reported.  However,  if  during 
the  test  or  evolution  the  ESF  actuates  in 
a  way  that  is  not  part  of  the  planned 
procedure,  that  actuation  should  be 
reported.  For  example,  if  the  normal 
reactor  shutdown  procedure  requires 
that  the  control  rods  be  inserted  by  a 
manual  reactor  trip,  the  reactor  trip  need 
not  be  re{>orted.  However,  if  conditions 
develop  during  the  shutdown  that 
require  an  automatic  reactor  trip,  the 
reactor  trip  should  be  reported.  The  fact 
that  the  safety  analysis  assumes  that  an 
ESF  will  actuate  automatically  during  an 
event  does  not  elinunate  the  need  to 
report  that  actuation.  Actuations  that 
need  not  be  reported  are  those  initiated 
for  reasons  other  than  to  mitigate  the 
consequences  of  an  event  (e.g.,  at  the 
discretion  of  the  plant  operators,  as  part 
of  a  planned  procedure). 

Section  50.73(a)(2)  requires  reporting 
ofc 

"Any  instance  of  personnel  eiror, 
equipment  failure,  procedure  violation  or 
discovery  of  desi^  analysis,  fabrication, 
construction,  or  procedural  inadequancies 
that  alone  could  prevent  the  fulfiUment  of  the 
safety  function  of  structures  or  systenu  that 
are  needed  to— 

(i)  Shut  down  the  reactor  and  maintain  it  in 
a  safe  shutdown  condition; 

(ii)  Remove  residual  heat; 

(iii)  Control  the  release  of  radioactive 
material." 

This  paragraph  is  also  based  on  the 
assimiption  that  safety-related  systems 
and  structures  are  intended  to  mitigate 


the  consequences  of  an  accident  While 
S  50.73(a)(1)  applies  to  actual  <lemands 
for  actuation  of  an  ESF,  S  50.73(a)(2) 
covers  an  event  where  a  safety  system 
would  nave  failed  to  perform  its 
intended  function  because  of  one  or 
more  personnel  errors;  equipment 
failures;  procedure  violations;  or  design, 
analysis,  fabrication,  construction,  or 
procedtu^  deficiencies.  The  event 
should  be  reported  regardless  of  the 
situation,  or  cendition  that  caused  the 
structure  or  system  to  be  unavailable. 
This  paragraph  does  not  include  those 
cases  where  a  system  or  component  is 
remobed  fix)m  service  as  part  of  a 
planned  evolution,  in  accordance  with 
an  approved  procedure,  and  in 
accordance  with  the  plant's  Technical 
Specifications.  For  example,  if  the 
licensee  removes  part  of  a  system  from 
service  to  perform  maintenance,  and  the 
Technical  Specifications  permit  die 
resulting  configuration,  and  the  system 
is  returned  to  service  within  the  time 
limit  specified  in  the  Technical 
Specifications,  the  action  need  not  be 
reported  under  this  criterion.  It 
however,  the  licensee  takes  a 
component  out  of  service  or  returns  a 
component  to  service  in  a  manner 
resulting  in  a  configuration  at  the  system 
level  that  is  not  permitted  by  the  plant's 
Technical  Specifications,  the  event 
should  be  reported.  In  addition,  if.  while 
the  component  is  out  of  service,  the 
licensee  identifies  a  conditibn  that  could 
have  prevented  the  system  from 
performing  its  intended  function  (e.g., 
the  licensee  finds  a  set  of  relays  that  is 
wired  incorrectly),  that  condition  should 
be  reported. 

Hie  licensee  may  use  engineering 
judgment  to  decide  if  a  failure  or 
operator  action  that  disabled  one  train 
of  a  safety  system  and  might  have,  but 
did  not  affect  the  redundant  division, 
constitutes  an  event  that  "could 
prevent"  the  fulfillment  of  a  safety 
function.  If  a  component  fails  by  an 
apparendy  random  mechcmism  it  may 
not  be  reportable  even  if  the 
functionally  redundant  component  could 
fail  by  the  same  mechanism.  To  be 
reportable,  the  failure  must  indicate  a 
condition  where  there  is  a  reasonable 
doubt  that  the  functionally  redundant 
division  would  remain  operational  until 
it  completes  its  safety  function.  For 
example,  if  a  pump  fails  because  of 
improper  lubrication,  and  engineering 
judgment  indicates  that  there  is  a 
reasonable  expectation  that  the 
functionally  redundant  pump  would 
have  also  failed  before  it  completed  its 
safety  function,  then  the  failure  is 
reportable. 
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Section  50.73(a)(a)  requires  reporting 
of: 

"Any  event  caused  by  a  failure,  fault 
condition,  or  action  that  demonstrates  a 
nonconservative  interdependance  associated 
with  essential  structures,  components,  or 
systems.  Essential  structures,  components, 
and  systems  are  those  needed  to— 

(i)  Shut  down  the  reactor  and  maintain  it  in 
a  safe  shutdown  condition; 

(ii)  Remove  residual  heat; 

(iii)  Control  the  release  of  radioactive 
material" 

The  intent  of  this  paragraph  is  to 
identify  those  events  where  a  single 
failure  or  group  qf  failiues  affect 
redundant  or  independent  portions  of 
safety-related  systems.  These  events 
can  identify  previously  unrecognized 
conunon  cause  failures  and  systems 
interactions.  To  be  reportable,  the  event 
must  have  had  die  potential  to  result  in 
the  inability  of  more  than  one  train  or 
channel  of  the  affected  system  to 
perform  its  intended  function. 

A  nonconservative  interdependence  is 
one  that  produces  a  negative  (i..e., 
nonconservative)  synergism  which 
causes  a  reduction  in  the  ability  of  a 
system  to  perform  its  intended  safety 
function  or  causes  a  system  to  perform 
an  action  which  negatively  affects  the 
public  health  and  safety. 

In  addition,  the  Commission  is 
increasingly  concerned  about  the  effect 
of  a  loss  or  degradation  of  what  had 
been  previously  assumed  to  be  non- 
essential inputs  to  safety  systems. 
Therefore,  this  paragraph  also  includes 
those  cases  where  a  service  or  input 
which  is  necessary  for  the  reliable  or 
long  term  operation  of  a  safety  system  is 
lost  or  degraded.  Loss  or  degradation  of 
these  services  or  inputs  are  not 
reportable  if  they  do  not  degrade  the 
operation  of  the  safety  system.  The 
failure  need  not  be  reported  if  it  affects 
only  inputs  to  systems  that  are  not 
needed  for  safety. 

This  paragraph  also  includes 
discovery  of  nonconservative 
interdependence  in  which  the  initiating 
event  is  causally  linked  to  the  failure  of 
one  division  (e.g.,  train)  of  a  safety 
system  required  to  mitigate  that 
initiating  event.  It  is  just  as  serious  for  a 
common  cause  failure  to  precipitate  a 
demand  for  a  safety  system  and  fail  one 
of  its  divisions  as  it  is  to  fail  the 
redundant  divisions  but  not  trigger  the 
initiating  event.  If  an  unacceptable 
event  is  modeled  as  (1)  an  initiating 
event.  (2)  a  failiu^  of  challenged  safety 
division  A,  and  (3)  a  failure  of 
challenged  safety  division  B,  then  any 
two  of  the  three  constituent  events 
occurring  or  potentially  occurring  due  to 
a  common  interdependence,  and  are 
reportable. 


Finally,  the  licensee  may  use 
engineering  judgment  to  decide  when  an 
operator's  action  constitutes  a 
nonconservative  interdependence.  Any 
time  an  operator  operates  a  component, 
he  could  conceivably  operate  all  the 
functionally  redimdant  components  (i.e., 
he  could  create  an  undesirable 
interdependence).  However,  for  an 
event  to  be  reprortable  the  operator  must 
actually  operate  or  attempt  to  operate 
components  in  more  than  one  division  of 
a  safety  system,  and  the  result  of  the 
action  must  be  undesirable  from  the 
perspective  of  protecting  the  health  and 
safety  of  the  public.  The  components 
can  be  functionally  redundant  (e.g.,  two 
pumps  in  different  trains)  or  not 
functionally  redundant  (e.g.,  the 
operator  correctly  stops  a  pump  in  Train 
"A"  and,  instead  of  shutting  the  ptmip 
discharge  valve  in  Train  "A,"  he 
mistakenly  shuts  the  pump  discharge 
valve  in  Train  "B"). 

Section  50.73(a)(4)  requires  reporting 
of: 

"Any  event  for  which  plant  Technical 
Specifications  require  shutdown  of  the 
nuclear  power  plant  or  for  which  a  plant 
Technical  Specification  Action  Statement  is 
not  met" 

This  paragraph  is  similar  to 
S  50.73(a)(1).  However,  in  this  paragraph 
the  shutdown  is  a  manual  shutdown 
required  by  the  Technical 
Specifications,  rather  than  an  automatic 
reactor  trip.  The  intent  is  to  capture 
those  events  where  the  licensee  is 
required  to  shut  down  the  plant  because 
it  cannot  meet  the  requirements  of  the 
Technical  Specifications.  For  the 
purpose  of  this  paragraph,  "shutdown" 
is  deHned  as  the  point  in  time  where  the 
Technical  Specifications  require  that  the 
plant  be  in  hot  shutdowm  (note:  "hot 
shutdown"  as  defined  in  the  Standard 
Technical  Specifications).  If  the 
condition  is  corrected  before  the  time 
limit  for  reaching  hot  shutdown,  the 
event  need  not  be  reported. 

It  should  be  recognized,  however,  that 
the  paragraph  covers,  "(a)ny  event  for 
which  plant  Technical  Specifications 
require  shutdown  *  *  *"  (emphasis 
added).  Therefore,  this  paragraph 
includes  events  where  the  licensee 
should  have  shut  down  the  reactor 
because  of  a  condition  that  violated  the 
Technical  Specifications,  and  either — 

(a)  did  not  recognize  until  later  review 
that  the  situation  violated  the  Technical 
Specifications  and,  therefore,  did  not 
shut  down;  or 

(b)  did  not  recognize  until  later  review 
that  the  condition  existed  an,  therefore, 
did  not  shut  down. 

Thus,  operation  of  the  plant  with  a 
coodition  diat  is  prohibited  by  the 


Technical  Specifications  should  be 
reported.  In  addition,  if  a  condition  that 
would  have  required  a  plant  shutdown 
exists  for  a  period  of  time  longer  than 
that  permitted  by  the  Technical 
Specifications,  it  should  be  reported 
even  if  the  condition  was  not  discovered 
imtil  after  the  allowable  time  had 
elapsed  and  the  condition  was  rectified 
immediately  after  discovery. 

Finally,  the  licensee  must  report 
events  where  an  Action  Statement 
contained  in  a  Limiting  Condition  for 
Operation  is  not  met  For  an  Action 
Statement  that  gives  the  licensee 
alternatives  (e.g.,  repair  a  specific 
component  or  achieve  hot  shutdown 
within  12  hours),  the  Action  Statement  is 
met  if  either  alternative  is  met  (e.g.,  the 
component  is  repaired  or  the  plant  is  in 
hot  shutdown  within  12  hours).  Failure 
to  comply  with  a  Surveillance 
Requirement  need  not  be  reported  as  an 
LER.  but  should  be  tabulated  in  the 
Monthly  Operating  Report. 

Section  50.73(a)(5)  requires  reporting 
of: 

"Any  event  that  results  in  the  nuclear 
power  plant  not  being  in  a  controlled 
condition  or  that  results  in  an  unanalyzed 
condition  that  significantly  compromises 
plant  safety." 

He  intent  of  this  paragraph  is  to 
capture  those  events  where  the  plant 
was  in  an  uncontrolled  or  unanalyzed 
condition.  For  example,  small  voids  in 
systems  designed  to  remove  heat  from 
the  reactor  core  which  have  been 
previously  shown  through  analysis  not 
to  be  safety  significant  need  not  be 
reported.  However,  the  accumulation  of 
voids  that  could  inhibit  the  ability  to 
adequately  remove  heat  fit)m  the  reactor 
core,  particularly  imder  natiu'al 
circulation  conditions,  would  constitute 
an  uncontrolled  condition  eind  would  be 
reportable.  In  addition,  voiding  in 
instrument  lines  that  results  in  an 
erroneous  indication  causing  the 
operator  to  misunderstand  the  true 
condition  of  the  plant  is  also  an 
uncontrolled  condition  and  should  be 
reported. 

The  Commission  recognizes  that  the 
licensee  may  use  engineering  judgment 
and  experience  to  determine  whether  an 
uncontrolled  or  unanalyzed  condition 
existed.  It  is  not  intended  that  this 
paragraph  apply  to  minor  variations  in 
individual  parameters,  or  to  problems 
concerning  single  pieces  of  equipment. 
At  any  time,  one  or  more  safety-related 
components  is  likely  to  be  out  of  service 
due  to  testing,  maintenance,  or  a  not- 
yet-rectified  fault.  Any  trivial  single 
failure  or  minor  error  in  performing 
surveillance  tests  could  produce  a 
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situation  in  which  two  or  more  often 
unrelated,  safety-related  components 
are  fonnally  out-of-service.  Technically, 
this  is  an  unanalyzed  condition. 
However,  these  events  should  be 
reported  only  if  they  involve 
functionally  related  components  or  if 
they  reflect  signiflcantly  compromised 
plant  safety. 

Finally,  this  paragraph  also  includes 
material  (e.g.,  metaUurgical,  chemical) 
problems  that  cause  abnormal 
degradation  of  fuel  cladding.  Reactor 
Coolant  System  pressure  boundary,  or 
the  containment. 

Section  50.73(a)(e]  requires  reporting 

°^     Jl 
"Any  4ct  of  nature,  event,  or  act  by 

personnel,  that  explicitly  threatens  the  safety 

of  the  nuclear  power  plant  or  site  personnel 

in  the  performance  of  duties  necessary  for  the 

safe  operation  of  the  plant  or  the  security  of 

special  nuclear  material,  including  instances 

of  sabotage  or  attempted  sabotage.  Threats  of 

violence  that  are  not  substantiated  by  the 

licensee  need  not  be  reported." 

This  paragraph  is  intended  to  capture 
those  events  where  there  is  a  clear 
threat  to  the  plant  from  an  act, 
condition,  or  natiu-al  phenomenon,  and 
where  the  threat  or  damage  challenges 
the  abUity  of  the  plant  to  continue  to 
operate  in  a  safe  manner  (including  the 
orderly  shutdown  and  maintenance  of 
shutdown  conditions).  The  licensee 
.should  decide  if  a  phenomenon  actually 
threatened  the  plant.  For  example,  a 
minor  brush  fire  in  a  remote  area  of  the 
site  that  was  quickly  controlled  by  fire 
fighting  personnel  and,  as  a  result,  did 
not  present  a  threat  to  the  plant  should 
not  be  reported.  However,  a  major  forest 
fire,  lai^ge-scale  flood,  or  major 
earthquake  that  presents  a  clear  threat 
to  the  plant  should  be  reported. 

This  paragraph  is  also  intended  to 
capture  acts  by  site  personnel  and  acts 
by  personnel  offsite  that  threatened  or 
have  achially  damaged  the  plant.  The 
licensee  must  decide  if  the  act  actually 
threatened  the  plant.  For  example, 
threats  of  violence  that  are  not 
substantiated  by  the  Ucensee  need  not 
be  reported  (e.g.,  bomb  threats  need  not 
be  reported  if  die  licensee  does  not  find 
evidence  that  an  attempt  was  made  to 
actually  plant  a  bomb). 

Section  50.73(a)(7)  requires  reporting 
of: 

"Any  radioactive  release  that  requires  the 
evacuation  of  a  room  or  building." 

In-plant  releases  should  be  reported  if 
they  require  evacuation  of  rooms  or 
buildings  containing  systems  important 
to  safety,  or  rooms  or  buildings  which 
may  require  access  for  any  test, 
maintenance,  or  conduct  of  emergency 
procedures.  Precautionary  evacuations 


of  rooms  and  buildings  that  subsequent 
evaluation  determines  were  not  required 
need  not  be  reported. 
Section  50.73(a)(8)  requires  reporting 

"Any  radioactive  effluent  release  where — 

"(i)  The  quantity  of  radioactive  materials  in 
liquid  or  gaseous  effluents  released  from  the 
site  exceeds  the  limits  specified  in  the 
Technical  Specifications. 

"(ii)  The  quantity  of  radioactaive  materials 
contained  in  a  liquid  or  gas  storage  tank 
exceeds  the  limits  specified  in  the  Technical 
Specifications. 

"(iii)  With  respect  to  boiling  water  reactors 
only,  the  quantity  of  radioactive  materials  in 
gaseous  waste  transferred  from  the  primary 
coolant  system  to  the  gaseous  radwaste 
management  system  exceeds  the  limits 
specified  in  the  Technical  Specifications." 

This  paragraph  is  intended  to  capture 
an  event  that  causes  the  controlled 
release  of  a  significant  amount  of 
radioactive  material  to  offsite  areas. 
"Significant"  is  based  on  the  plant's 
Technical  Specification  limits  for  the 
release  of  radioactive  material 

Section  50.73(a)(8)(iii)  refers  only  to 
the  Technical  Specification  limit  that 
applies  directiy  to  the  quantity  of 
radioactive  material  in  the  gaseous 
radwaste  management  system.  It  is 
intended  to  captiue  those  events  where 
the  quantity  of  radioactive  material  from 
the  reactor  coolant  system  approaches 
the  design  basis  capacity  of  the  gaseous 
radwaste  management  system.  Tliese 
events  are  frequenUy  indicative  of 
significant  fuel  cladding  failures. 

Section  50.73(a)(9)  requires  reporting 
of: 

"Any  event  for  which  the  quantity  of 
radioactive  materials  released  during  an 
unplanned  offsite  release  is  more  than  1  curie 
of  radioactive  material  in  hquid  effluents, 
more  than  150  curies  of  noble  gas  in  gaseous 
effluents,  or  more  than  0.05  curies  of 
radioiodine  in  gaseous  effluents." 

This  paragraph  is  intended  to  capture 
those  events  that  cause  an  unplanned  or 
uncontrolled  release  of  a  significant 
amount  of  radioactive  material  to  offsite 
areas. 

Section  50.73(b)  describes  the  format 
and  content  of  the  LER.  It  requires  that 
the  licensee  prepare  the  LER  in 
sufficient  depth  so  that  knowledgeable 
readers  conversant  with  the  design  of 
commercial  nuclear  power  plants,  but 
not  familiar  with  the  details  of  a 
particular  plant,  can  understnd  the 
complete  event  (i.e.,  the  cause  of  the 
event,  the  plant  status  before  the  event, 
and  the  sequence  of  occurrences  during 
the  event). 

Section  50.74  (b)(1)  requires  that  the 
licensee  provide  a  brief  abstract 
describing  the  major  occurrences  during 
the  event,  including  all  actual 


component  or  system  failures  that 
conbibuted  to  the  event,  all  relevant 
operator  errors  or  violations  of 
procedures,  and  any  significant 
corrective  action  taken  or  planned  as  a 
result  of  the  event.  This  paragraph  is 
intended  to  give  LER  data  ^ase  users  a 
brief  description  of  the  event  so  they 
can  find  events  of  interest 

Section  50.73(b)(2)  requires  that  the 
Ucensee  include  in  the  LER  a  clear, 
specific  narrative  statement  of  exacdy 
what  happened  during  the  entire  event 
so  that  readers  not  familiar  with  the 
details  of  a  particular  plant  can 
understand  the  event  The  licensee 
should  emphasize  how  the  plant 
resonded,  and  how  systems, 
components,  and  operating  personnel 
performed.  Specific  hardware  problems 
should  not  be  covered  in  excessive 
detail.  Characteristics  of  a  plant  that  are 
unique  and  that  influenced  the  event 
(favorably  or  unfavorably)  should  be 
described.  The  licensee  should  also 
describe  the  event  from  the  perspective 
of  the  operator  (e.g.,  what  the  operator 
saw,  did,  perceived,  understood,  or 
misunderstood). 

Section  50.73(b)(3)  requires  that  the 
LER  include  an  assessment  of  the  actual 
and  potential  safety  consequences  and 
implications  of  the  event.  This 
assessment  requires  judgment  on  the 
part  of  the  licensee.  The  intent  is  to 
require  an  assesment  of  whether  the 
incident  woidd  have  been  more  severe 
under  reasonable  and  credible 
alternative  conditions,  such  as  power 
level  or  operating  mode.  For  example,  if 
an  event  occurred  while  the  plant  was  at 
15%  power  and  the  same  event  could 
have  occurred  while  the  plant  was  at 
100%  power,  and,  as  a  result  the 
consequences  would  have  been 
considerably  more  serious,  the  Ucensee 
should  assess  those  consequences. 

Section  50.73(b)(4)  requires  that  the 
Ucensee  describe  in  the  LER  any 
corrective  actions  planned  as  a  result  of 
the  event  that  is  known  at  the  time  the 
LER  is  submitted,  including  actions  to 
reduce  the  probability  of  similar  events 
occurring  in  the  future.  This  is  not  to  say 
that  for  every  event  that  occurs  there 
must  be  100%  assurance  that  the  event 
will  never  occur  again.  Many  events  are 
postxilated  to  occur  with  some  frequency 
throughout  the  life  of  the  plant 
However,  if  an  event  occurs  that 
requires  corrective  actions,  the 
corrective  actions  should  be  described. 
After  the  initial  LER  is  submitted,  only 
substantial  corrective  action  need  be 
reported  as  a  supplemental  LER. 

Section  50.73(c)  authorizes  the  NRC 
staff  to  require  the  Ucensee  to  submit 
specific  supplemental  information  and 
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assessments  beyond  that  required  by 
§  50.73(b).  Such  information  may  be 
required  if  the  staff  finds  that 
supplemental  material  is  necessary  for 
complete  understanding  of  an  unusually 
complex  or  significant  event.  When  a 
request  for  supplemental  information  is 
made  in  writing,  the  licensee  should 
submit  the  requested  information  and 
assessment  as  a  supplement  to  the 
initial  LER  within  the  time  period 
specified  by  the  staff.  Usually  a  written 
report  will  not  be  required  in  less  than 
15  days  &om  the  date  of  receipt  by  the 
licensee  of  the  letter  requesting  the 
information. 

Section  50.73(f)  gives  the  NRC 
Executive  Director  for  Operations  the 
authority  to  grant  case-by-case 
exemptions  to  the  reporting 
requirements  contained  in  the  LER 
system.  This  exemption  could  be  used  to 
limit  the  collection  of  certain  data  in 
those  cases  where  full  participation 
would  be  unduly  difficult  because  of  a 
plant's  unique  circumstances. 

Section  50.73(g)  states  that  the 
reporting  requirements  contained  in 
§  50.73  replace  the  reporting 
requirements  in  all  nuclear  power  plant 
Technical  Specifications  that  are 
associated  with  "Reportable 
Occurrences."  The  reporting 
requirements  superseded  by  S  50.73  ar6 
those  contained  in  the  Technical 
Specification  sections  that  are  usually 
titled  "Prompt  Notification  with  Written 
FoUowup"  and  "Thirty  Day  Written 
Reports".  The  reporting  requirements 
that  have  been  superseded  are  also 
described  in  Regulatory  Guide  1.16, 
Revision  4,  "Reporting  of  Operating 
Information — Appendix  A  Technical 
Specification",  Paragraph  2,  "Reportable 
Occiurences." 

Paperwotk  Reduction  Act  Statement 

As  required  by  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L  96-511).  the  NRC  has  made  a 
preliminary  determination  that  these 
proposed  regulations  do  not  impose  an 
additional  reporting,  recordkeeping,  or 
information  collection  burden.  These 
proposed  regulations  will  nevertheless 
be  submitted  to  the  Office  of 
Management  and  Budget  for  its 
consideration  of  the  reporting, 
recordkeeping,  or  information  collection 
requirements. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatry 
Flexibility  Act  of  1980.  5  U.S.C.  605(b), 
the  Commission  hereby  certifies  that 
these  proposed  regulations  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 


proposed  regulations  affect  electric 
utilities  that  are  dominant  in  their 
respective  service  areas  and  that  own 
and  operate  nuclear  utilization  facilities 
licensed  under  sections  103  and  104b  of 
the  Atomic  Energy  Act  of  1954,  as 
amended.  The  amendments  clarify  and 
modify  presently  existing  notification 
requirements.  Accordingly,  there  is  no 
new,  significant  economic  impact  on 
these  licensees,  nor  are  the  Hcensees 
within  the  definition  of  small  businesses 
set  forth  in  section  3  of  the  Small 
Business  Act.  15  U.S.C.  632.  or  within 
the  Small  Business  Size  Standards  set 
forth  in  10  CFR  Part  121. 

List  of  SubjecU  in  10  CFR  Part  50 

Antitrust,  Classified  information,  Fire 
prevention,  Intergovernmental  relations. 
Nuclear  power  plants  and  reactora. 
Penalty,  Radiation  protection.  Reactor 
siting  criteria.  Reporting  requirements. 

For  the  reasons  set  out  in  the 
preamble  and  pursuant  to  the  Atomic 
Energy  Act  of  1954.  as  amended,  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  and  section  553  of  Tide  5  of 
the  United  States  Code,  notice  is  hereby 
given  that  adoption  of  the  following 
amendments  to  10  CFR  Part  50  is 
contemplated. 

PART  50-OOMESTIC  UCENSINQ  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

The  authority  dtatlon  for  Part  50  continues 
to  read  as  follows: 

Authority:  Sec*.  103. 104. 161, 182, 183, 189, 
68  Stat.  936,  937,  948.  953.  954,  955,  956,  as 
amended  (42  U.S.Q  2133,  2134.  2201.  2232. 
2233,  2239);  sees.  201,  202,  206,  88  Stat  1243, 
1244, 1240  (42  U.S.C.  5841,  5842.  5846),  unless 
otherwise  noted. 

Section  50.78  also  issued  under  sec.  122,  68 
Stat.  939  (42  U.S.C  2152).  Sections  50.80-^.81 
also  issued  under  tec.  184,  68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Sections  50.100- 
50.102  issued  under  sec.  186,  68  SUL  955  (42 
U.S.C  2236). 

For  the  purposes  of  sea  223,  68  Stat  958,  as 
amended  (42  U.S.C  2273),  Si  50.10(a),  (b), 
and  (c)  50.44,  50.46,  50.48,  50.54,  and  50.80(a) 
are  issued  under  sec.  161b,  68  Stat.  948,  as 
amended  (42  U.S.C.  2201(b));  }{  S0.10(b)  and 
(c)  and  50.54  are  issued  under  sec.  1611,  66 
Stat.  949.  as  amended  (42  U.&C.  2202(i));  and 
SS  50.55(e).  S0.59(b),  SaTO,  50.71,  5a72,  and 
50.78  are  issued  under  sea  161o,  66  Stat.  950. 
as  amended  (42  U.S.C.  2201(o)). 

2.  A  new  (  50.73  is  added  to  read  as 
follows: 

§  5a73    Uceneee  Event  Report  System. 
(a)  Reportable  events.  The  holder  of 

an  operating  license  for  a  nuclear  power 
plant  (licensee)  shall  submit  a  Licensee 
Event  Report  (LER)  for  any  event  of  the 
type  described  in  this  paragraph  within 
30  days  (Related  to  this  requirement,  the 


Commission  is  bonsidering  alternatives 
for  the  timing  of  these  reports.  These 
alternatives  are  discussed  in  the 
Statement  of  Consideration  under        > 
(OVERVIEW  OF  LER  SYSTEM)  after 
the  discovery  of  the  event.  The  Ucensee 
shall  report  an  event  regardless  of  the 
plant  mode  or  power  level  and 
regardless  of  the  significance  of  the 
structure,  system,  or  component  that 
initiated  the  event.  The  licensee  shall 
report — 

(1)  Any  event  resulting  in  manual  or 
automatic  actuation  or  ^e  need  for 
actuation  of  any  Engineered  Safety 
Feature  (ESF),  including  the  Reactor 
Protection  System  (RPS).  Actuation  of 
an  ESF,  including  the  RPS,  that  results 
from  and  is  part  of  the  preplanned 
sequence  during  surveillance  testing  or 
normal  reactor  shutdown  need  not  be 
reported. 

(2)  Any  instance  of  personnel  error, 
equipment  failure,  procedure  violation, 
or  discovery  of  design,  analysis, 
fabrication,  construction,  or  procedural 
inadequacies  that  alone  could  prevent 
the  fulfillment  of  the  safety  function  of 
structures  or  systems  that  are  needed 
to— 

(i)  Shut  down  the  reactor  and 
maintain  it  in  a  safe  shutdown 
condition; 

(ii)  Remove  residual  heat; 

(iii)  Control  the  release  of  radioactive 
material 

(3)  Any  event  caused  by  a  failure, 
fault,  condition,  or  action  that 
demonstrates  a  nonconservative 
interdependence  associated  with 
essential  structures,  components,  and 
systems.  Essential  structures, 
components,  and  systems  are  those 
needed  to^ 

(i)  Shut  down  the  reactor  and 
maintain  it  in  a  safe  shutdown 
condition; 

(ii)  Remove  residual  heat; 

(iii)  Control  the  release  of 
readioactive  material. 

(4)  Any  event  for  which  plant 
Technical  Specifications  require 
shutdown  of  the  nuclear  power  plant  or 
for  which  a  plant  Technical 
Specification  Action  Statement  is  not 
met 

(5)  Any  event  that  results  in  the 
nuclear  power  plant  not  being  in  a 
controlled  condition  or  that  results  in  an 
unanalyzed  condition  that  significantly 
compromises  plant  safety. 

(6)  Any  act  of  nature,  event  or  act  by 
personnel,  that  explicitiy  threatens  the 
safety  of  the  nuclear  power  plant  or  site 
personnel  in  the  performance  of  duties 
necessary  for  the  safe  operation  of  the 
plant  or  the  security  of  special  nuclear 
material,  including  instances  of 


Federal  Register  /  Vol.  47.  No.  88  /  Thursday.  May  6.  1962  /  Proposed  Rules 19549 


sabotage  or  attempted  sabotage.  Threats 
of  violence  that  are  not  substcintiated  by 
the  licensee  need  not  be  reported. 

(7)  Any  radioactive  release  that 
requires  the  evacuation  of  a  room  or 
building. 

(8)  Any  radioactive  effluent  release 
where — 

(i)  The  quantity  of  radioactive 
materials  in  liquid  or  gaseous  effluents 
released  from  the  site  exceeds  the  limits 
specified  in  the  Technical 
Specifications. 

(ii)  The  quantity  of  radioactive 
material  contained  in  a  liquid  or  gas 
storage  tank  exceeds  the  limits  specified 
in  the  Technical  Specifications. 

(iii)  With  respect  to  boiling  water 
reactors  only,  the  quantity  of  radioactive 
materials  in  gaseous  waste  transferred 
from  the  primary  coolant  system  to  the 
gaseous  radwaste  management  system 
exceeds  the  limits  specified  in  the 
Technical  Specifications. 

(9)  Any  event  for  which  the  quantity 
of  radioactive  materials  released  diuing 
an  unplanned  offsite  release  is  more 
than  1  curie  of  radioactive  material  in 
liquid  effluents,  more  than  150  curies  of 
noble  gas  in  gaseous  effluents,  or  more 
than  0.05  curies  of  radioiodine  in 
gaseous  effluents. 

(b)  Contents.  The  Licensee  Event 
Report  must  contain: 

(1)  A  brief  abstract  describing  the 
major  occurrences  during  the  event, 
including  all  component  or  system 
failures  that  contributed  to  the  event 
and  any  significant  corrective  action 
taken  or  planned  to  prevent  recurrence. 

(2)  A  clear,  specific  narrative 
description  of  what  occurred  so  that 
knowledgeable  readers  conversant  with 
the  design  of  commercial  nuclear  power 
plants  but  not  familiar  with  the  details 
of  a  particular  plant  can  understand  the 
complete  event.  The  narrative 
description  shall  include  the  following 
specific  information: 

(i)  Plant  operating  conditions  before 
the  event 

(ii)  Status  of  failed  structures, 
components,  or  systems  before  the 
event 

(iii)  Dates  and  approximate  times  of 
occurrences. 

(iv)  The  failure  mode,  mechanism,  and 
effect  of  each  failed  component 

(v)  The  Energy  Industry  Identification 
System  component  function  identifier 
and  system  name  of  each  component  or 
system  referred  to  in  the  LER.  The 
&iei:gy  Industry  Identification  System  is 
defined  in: 


(A)  I^E  Std  P803/P803A 
Recommended  Practices  for  Unique 
Identification  Plants  and  Related 
Facilities — Principles  and  Definitions. 

(B)  IEEE  Std  P805    Recommended 
Practice  for  System  Classification  in 
Nuclear  Power  Plants  and  Related 
Facilities. 

(C)  lliese  publications  have  been 
approved  for  incorporation  by  reference 
by  the  Director  of  tiie  Federal  Register. 
A  notice  of  finy  changes  made  to  the 
material  incorporated  by  reference  will 
be  published  in  the  Federal  Register. 
Copies  may  be  obtained  from  the 
Institute  of  Electrical  and  Electronics 
Engineers,  United  Engineering  Center, 
345  East  47th  Sb^et  New  York.  N.Y. 
10017.  A  copy  is  available  for  inspection 
at  the  Commission's  Public  Dociunent 
Room.  1717  H  Street  NW,  Washington, 
D.C.  and  at  the  Office  of  the  Federal 
Register's  information  center. 

(vi)  The  function  of  the  component  or 
system  in  which  the  failure  occurred. 
For  failures  of  components  with  multiple 
functions,  the  licensee  shall  include  a 
list  of  systems  or  secondary  functions 
that  were  also  aSected. 

(vii)  For  each  failed  component  the 
number  of  functionally  redundant 
components  installed  in  the  plant 
including  the  degree  of  diversity  and 
their  availability  during  the  event 

(viii)  Operator  actions  that  affected 
the  course  of  the  event  including 
operator  errors,  procedural  deficiencies 
or  both,  that  contributed  to  the  event 

(ix)  Automatically  and  manually 
initiated  safety  system  responses. 

(x)  The  manufacturer  and  model 
number  (or  other  identification]  of  each 
component  that  failed  during  the  event 

(xi)  The  number  and  types  of  workers 
exposed  and  the  dose  received  by  each 
worker  as  a  direct  result  of  a  reportable 
event  that  results  in  a  total  occupational 
exposure  that  exceed  five  manrem.  Ilie 
licensee  need  not  include  exposures 
incurred  in  corrective  action  and  clean 
up. 

(3)  An  assessment  of  the  safety 
consequences  and  implications  of  the 
event 

(4)  A  description  of  any  corrective 
actions  planned  as  a  result  of  the  event 
including  those  to  reduce  the  probability 
of  similar  events  occurring  in  the  future. 

(5)  The  name  and  telephone  number  of 
a  person  within  the  licensee's 
organization  who  is  knowledgeable 
about  the  event  and  can  provide 
additional  information  concerning  the 
event  and  the  plant's  characteristics. 

(c)  Supplemental  information.  The 


NRC  stalf  may  require  the  licensee  to 
submit  specific  additional  information 
and  assessments  beyond  that  required 
by  paragraph  (b)  of  this  section,  if  the 
staff  finds  that  such  supplemental 
material  is  necessary  for  complete 
understanding  of  an  unusually  complex 
or  significant  event.  When  a  request  for 
supplemental  information  is  made  in 
writing,  the  licensee  shall  submit  the 
requested  information  and  assessment 
as  a  supplement  to  the  initial  LER  within 
the  time  period  specified  by  the  stafL 

(d)  Submission  of  reports.  Licensee 
Event  Reports  must  be  prepared  on  form 
NRC-XXX  and  submitted  witiiin  30  days 
(Related  to  this  requirement  the 
Commission  is  considering  alternatives 
for  the  timing  of  these  reports.  Iliese 
alternatives  are  discussed  in  the 
Statement  of  Consideration  under 
OVERVIEW  OF  THE  LER  SYSTEM) 
after  the  discovery  of  the  event  covered 
in  the  report  The  l£R  must  be 
submitted  to— 

(1)  The  appropriate  NRC  Regional 
Administrator  (formerly  called  the 
Director,  NRC  Regional  Office)  as 
shown  in  Appendix  D  to  Part  20  of  this 
Chapter,  and 

(2)  He  Director,  Division  of  Tedmical 
Information  and  Document  ControL  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  D.C  20555. 

(e)  Report  legibility.  The  reports  and 
copies  must  be  of  sufficient  quaUty  to 
permit  legible  reproduction  and 
micrographic  processing. 

(f)  Exemptions.  Upon  written  request 
from  a  Ucensee,  including  adequate 
justification,  or  at  the  initiation  of  die 
NRC  staff,  the  Executive  Director  for 
Operations  may,  by  a  letter  to  the 
licensee,  grant  exemptions  to  the 
reporting  requirements  under  this 
section. 

(g)  Reportable  occurrences.  The 
requirements  contained  in  this  section 
replace  all  requirements  to  report 
"Reportable  Occurrences"  as  defined  in 
individual  plant  Technical 
Specifications. 

Dated  at  Waahington.  D.C.  this  30lh  day  of 
April  1982. 

For  tke  Nndear  Regulatory  Commission. 
Samnd  J.  OiiDc. 
Secretary  of  the  Commission. 

(FR  Ddc.  8Z-12ag  FOed  S-S-C2: 8:45  «bJ 
■HUNQ  CODE  TSM-eVH 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  Nos.  80-CE-21-AO,  80-CE-22-AO, 
and  S0-CE-23-AO] 

Airworttiiness  Directives;  Gates 
Learjet  IModeis  24D,  24E,  24F,  25B, 
25C,  25D,  25F,  28, 29. 35, 35A,  36  and 
36A  Airplanes;  Cessna  Models  340, 
340A,  414,  414A.  421B,  421C.  441.  500, 
501, 550  and  551  Airplanes;  Beech 
Models  58P,  B60, 65-90,  C90, 65-A90, 
B90,  E90,  F90,  H90  (Military  Model  T- 
44A),  A100,  B100,  200. 200C,  200T, 
A100-1  (Military  Model  RU-21J),  A200 
(Military  Model  C-12A  and  C-12C),  and 
A200C  (Military  Model  UC-12B) 
Airplanes 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Withdrawal  of  Notice  of 
Proposed  Rulemaking  (NTOM]. 

summary:  This  action  wiUidraws  the 
Notices  of  Proposed  Rulemaking 
(NPRMs)  relating  to  Docket  No.  80-CE- 
21-AD  (Gates  Learjet  Models  set  forth 
in  the  title  above),  Docket  No.  80-CE- 
22-AD  (Cessna  Models  Set  forth  in  the 
title  above)  and  Docket  No.  80-CE-23- 
AD  (Beech  Models  set  forth  in  the  title 
above).  The  NPRMs  proposed  to  adopt 
Airworthiness  Directives  (ADs)  that 
would  require  initial  and  repetitive 
inspections  of  the  cabin  pressurization 
outflow  and  safety  valves  installed  on 
these  airplanes,  and  the  replacement  of 
those  valves  found  defective.  These  ADs 
would  further  require  that  the  valves  in 
question  be  inspected/replaced  before 
another  presaurized  flight  following  any 
in-flight  instance  in  which  abnormal 
operation  of  the  pressurization  system  is 
noted.  A  system  functional  check  and 
report  to  the  FAA  would  also  be 
required  following  reinstallation  of  these 
valves.  Subsequent  to  the  issuance  of    ■ 
these  notices,  additional  information  has 
been  acquired  which  indicates  the 
proposed  actions  are  no  longer 
necessary.  Accordingly,  the  NPRMs  are 
hereby  withdrawn. 

DATES:  Not  applicable. 

FOR  FURTHER  INFORMATION  CONTACT! 

Ed  Mosman,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  Room  238,  Terminal  Building  No. 
2299.  Mid-Continent  Airport,  Wichita, 
Kansas  67209;  Telephone  (316)  260-7006. 
SUPPLEMENTARY  INFORMATION:  Three 
NPRMs  applicable  to  the  Gates  Learjet, 
Cessna  and  Beech  Models  airplanes 
Hsted  in  the-heading  of  this  document 
were  published  in  the  Federal  Register 
on  Thursday,  July  31, 1980.  The  Notices 
were  issued  because  there  were  reports 
of  failed  cabin  pressurization  outflow 


and  safety  valves  installed  on  these 
airplanes.  The  NPRMs  proposed  to 
adopt  ADs  that  would  require  initial  and 
^repetitive  inspections  of  these  valves, 
and  their  replacement  if  found  defective. 
These  Ads  would  further  require  that 
the  valves  be  inspected/replaced  before 
another  pressurized  flight,  following  any 
in-flight  instance  in  which  abnormal 
operation  of  the  pressurization  system  is 
noted.  A  system  functional  check  and 
report  to  the  FAA  would  also  be 
required  following  reinstallation  of  these 
valves. 

Interested  persons  were  afforded  an 
opportunity  to  comment  on  the  proposed 
ADs. 

After  issuance  of  these  Notices,  the 
FAA  received  requests  from  the 
manufacturer  of  the  valves  and  one  of 
the  airplane  manufactiu^rs  who  would 
be  affected  by  the  Rulemaking,  if 
adopted,  stating  that  more  time  was 
needed  to  effectively  study  and  evaluate 
the  failure  data  to  obtain  the 
information  necessary  to  develop  their 
comments.  The  FAA  reviewed  these 
requests  and  determined  that  extending 
the  comment  period  would  afford  the 
requestors  as  well  as  other  interested 
persons  additional  time  to  furnish 
comments  that  should  be  considered  in 
determining  whether  final  rulemaking  is 
appropriate  and,  if  so,  the  opportunity  to 
participate  in  the  development  of  these 
final  rules.  Accordingly,  the  comment 
period  for  Docket  Nos.  80-CE-21-AD, 
aO-CEr-22-AD  and  80-CE-2^AD  was 
extended  from  September  4, 1980,  to 
October  18, 1980. 

Comments  received  from  interested 
parties  indicated  opposition  to 
proceeding  with  the  adoption  of  the 
proposals.  Three  commentors 
questioned  the  rationale  and  facts  used 
by  the  FAA  in  reaching  the  conclusion 
that  failure  of  the  valves  was  associated 
with  loss  of  windshield  incidents 
reported  on  two  Cessna  Model  421 
airplanes.  The  FAA  reviewed  its 
previous  analysis,  including  the  facts 
used  and  new  information  and  agrees 
that  in  one  incident  both  the  outflow 
and  safety  valves  were  functioning 
normally  and  could  not  have  contributed 
to  the  occurrence.  In  the  other  Incident, 
only  the  outflow  valve  was  inoperative 
but  the  safety  valve  functioned  properly 
subsequent  to  the  event.  Except  for  a 
question  raised  concerning  nicotine 
induced  sticking  of  the  operating  valve 
at  the  time  of  !he  incident,  the  FAA 
concludes  that  a  positive  relationship 
between  the  valve  failure  and 
windshield  loss  cannot  be  established. 
Accordingly,  the  FAA -agrees  with  these 
commentors. 

Some  commentors  also  expressed  the 
opinion  that,  in  addition  to  warning 
devices  on  some  airplanes,  cabin 


pressurization  irregularities  would 
inform  the  crew  of  valve  failures  and 
that  they  could  take  action  to  control  or 
prevent  cabin  overpressurization. 
Although  the  FAA  does  not  acc^t  that 
crew  detection  of  valve  failure  and 
control  of  pressurization  can  be  totally 
rehed  on  to  maintain  an  acceptable  level 
of  safety,  it  recognizes  this  factor  along 
with  others  may  establish  a  satisfactory 
level  of  safety. 

Some  commentors  noted  that  service 
information  issued  by  the  affected 
manufacturers  concurrent  with,  and 
subsequent  to,  the  publication  of  the 
notices  was  more  appropriate  than  the 
proposed  AD  actions  and  would  have  a 
very  beneficial  effect  on  the  condition 
addressed  by  the  notices.  The  FAA 
recognizes  merit  in  these  comments  and 
beheves  that  subsequent  service 
experience  on  the  valves  generally 
corroborates  the  opinion  expressed  on 
this  aspect  of  the  problem. 

In  addition,  the  FAA  has  closely 
monitored  the  service  reports  on  the 
valves  subsequent  to  the  issuance  of  the 
notices.  The  FAA  records  indicate  that 
in  the  interim  between  their  issuance 
and  this  date  there  has  been  an 
approximate  26  percent  decrease  in 
valve  failure  reports  while  the  nimiber 
of  aircraft  utilizing  these  valves  has 
increased  39  percent.  More  important, 
no  reports  of  a  serious  in-flight  incident 
or  unsafe  condition  due  to  failure  of 
these  valves  have  been  received 
subsequent  to  the  notice. 

In  view  of  the  improvement  in  the 
service  record  ori  these  valves  and 
absence  of  serious  unsafe  conditons 
resulting  from  their  failures  since 
issuance  of  the  notices,  the  FAA 
concludes  that  voluntary  compliance 
with  various  manufacturers'  service 
instructions  is  maintaining  a  satisfactory 
level  of  safety  in  the  operation  of 
airplanes  utilizing  these  valves. 
Accordingly,  since  it  has  been 
estabhshed  that  the  proposed  actions 
are  unnecessary,  the  NPRMs  are  being 
withdrawn.  The  withdrawal  of  the 
Notices  does  not  preclude  the  FAA  from 
Issuing  similar  notices  in  the  future,  nor 
does  it  commit  the  FAA  to  any  course  of 
action. 

List  of  Subjects  b  14  CFR  Part  39 

Aviation  safety. 

The  Withdrawal 

For  the  reasons  stated  above,  Notices 
of  Proposed  Rulemaking,  Docket  Nos. 
80-CE-21-AD,  80-^E-22-AD  and  80- 
CE-23-AD  published  in  the  Federal 
Register  on  July  31. 1980  (45  FR  50800- 
50809)  are  hereby  withdrawn. 

(Sec.  313(a).  601  and  603  Federal  Aviation  Act 
of  1958,  as  amended  (49  U.S.C.  1354(a),  1421 
and  1423):  sec.  6(c)  of  the  Department  of 
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Transportation  Act  (49  U.S.C.  1655(c);  and  14 
CFR  11.85)) 

Note.— This  withdrawal  cancels  three 
proposals  which  are  no  longer  necessary  in 
the  interest  of  air  safety.  For  this  reason,  and 
as  discussed  in  the  preample,  the  FAA  has 
determined  that  it  (1)  involves  withdrawal  of 
proposed  regulations  which  are  not  major 
rules  under  Elxecutive  Order  12291  and  (2)  are 
not  significant  rules  pursuant  to  the 
Department  of  Transportation  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  it  is  certified  under 
the  criteria  of  the  Regulatory  Flexibility  Act 
that  the  proposed  withdrawal  %nll  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities.  A  regulatory 
evaluation  has  been  prepared  and  has  been 
placed  in  the  public  docket  covering  the  three 
proposed  rules. 

Issued  in  Kansas  City,  Missouri,  on  April 
23, 1982. 

Muirajr  E.  Smitti. 

Director,  Central  Region. 

(FR  Doc.  82-12339  Filed  S-S-8Z;  8:45  am] 
BHJJNQ  CODE  4S10-1S-M 


14  CFR  Part  71 

[AInpac*  Docket  Na  81-AGL-49] 

Proposvd  Alteration  of  Transition 
Area;  Firirfield,  III. 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  nature  of  this  Federal 
Action  is  to  designate  additional 
controlled  airspace  detennined 
necessary  to  encompass  a  new 
instrument  procedure  and  to  return 
some  designated  airspace  to  a  non- 
controlled  status  due  to  the  canceUation 
of  an  instrument  procedure.  Both 
procedures  involve  Fairfield  Mtmidpal 
Airport,  Fairfield,  Illinois. 

DATE  Comments  must  be  received  on  or 
before  May  22, 1982. 

ADDRESS:  Send  comments  on  the 
proposal  to  FAA  Office  of  Regional 
Counsel,  AGL-7,  Attention;  Rules 
Docket  Clerk,  Docket  No.  81-AGI/-4g, 
2300  East  Devon  Avenue,  Des  Plaines. 
Illinois  60018. 

A  public  docket  will  be  available  for 
examination  by  interested  persons  in 
the  Office  of  Regional  Counsel,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

FOR  FURTHER  INFORMATION  CONTACTS 

Edward  R.  Heaps,  Airspace,  Procedures, 
and  Automation  Branch,  Air  Traffic 
Division.  AGL-530,  FAA,  Great  Lakes 
Region,  2300  East  Devon  Avenue,  Des 
Plaines.  Dlinoia  60018,  Telephone  (312) 
684-7360. 


SUPPLEMENTARY  INFORMATION:  The 

additional  airspace  required  will  contain 
a  new  NDB  Runway  9  approach 
procedure  and  will  be  within  4  miles 
each  side  of  the  260*  bearing  from  the 
Fairfield  NDB  facility  extending  from  the 
5-mile  radius  to  8V^  miles  west- 
southwest  of  the  NDB.  A  prior  NDB 
Runway  36  instnunent  procedure  has 
been  cancelled,  and  the  airspace  to  be 
returned  to  a  non-controlled  status  is 
within  3  miles  each  side  of  the  179* 
bearing  from  the  Fairfield  Airport 
extending  from  the  5-mile  radius  to  8 
miles  south  of  the  airport. 

In  the  area  of  the  additional  airspace, 
the  floor  of  the  controlled  airspace  will 
be  lowered  from  1.200  feet  above  the 
surface  to  700  feet  above  the  surface. 
The  development  of  the  new  procediue 
requires  that  the  FAA  alter  the 
designated  airspace  to  insure  that  the 
procedure  will  be  contained  within  die 
controlled  airspace.  The  minimum 
descent  altitudes  for  the  NDR  Runway  9 
procedure  may  be  established  below  the 
floor  of  the  700-foot  controlled  airspace. 

In  the  area  of  the  revoked  airspace, 
the  floor  of  the  controlled  airspace  will 
be  raised  from  700  feet  above  the 
surface  to  1.200  feet  above  the  surface. 

Aeronautical  maps  and  charts  will 
reflect  the  area  of  the  instrument 
procedure  which  will  enable  other 
aircraft  to  circumnavigate  the  area  in 
order  to  comply  with  applicable  visual 
flight  nde  requirements. 

Comments  Invited 

^  Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  argtmients 
as  they  may  desire.  Communications 
should  be  submitted  in  tripUcate  to 
Regional  Counsel  AGL-7,  Great  Lakes 
Region.  Rules  Docket  No.  81-AGL-49. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018.  All  communications  received  on 
or  before  May  22. 1982,  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
conmients  submitted  will  be  available, 
both  before  and  eifter  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  F>ublic 
Information  Center.  APA-430, 800 
Independence  Avenue.  SW., 
Washington.  D.C.  20501,  or  by  calling 
(202}  42e-805&  Communications  must 


identify  the  notice  niunber  of  this 
NPRM  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circidar  No.  11-2  v^di 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Subpart  G  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  alter  the  transition  area 
airspace  near  Fairfield.  Illinois.  Subpart 
G  of  Part  71  was  published  in  the 
Federal  Register  on  January  2. 1961,  (48 
FR540). 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Airways,  Special  use 
airspace.  Prohibited  areas.  Restricted 
areas 

Hie  noposed  aih^hjIihwhi 

Accordingly,  the  FAA  proposes  to 
amend  S  71.181  of  Part  71  of  die  Federal 
Aviation  Regulations  as  follows: 

In  §  71.181  (46  FR  540]  die  foUo%ving 
transition  area  is  amended  to  read: 

Fairfield.  Dliaoii 

That  airspace  extended  upward  from  700 
feet  above  the  surface  within  a  S-mile  radius 
of  the  Fairfield  Municipal  Airport  (latitude 
38*23'00"  N..  longitude  88*25'00"  W.);  and 
within  4  miles  each  side  of  the  NDB  facility 
280*  bearing,  extending  from  die  5-mile  radius 
area  to  8V2  miles  west-southwest  of  the  NDB. 

(Sea  307(a).  Federal  Aviation  Act  of  1958  (40 
U.S.C  1348(a));  sec  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c));  %  IVSl. 
of  the  Federal  Aviation  Regulationa  (14  CTK 
11.61)) 

Note. — ^The  FAA  has  determined  that  tliis 
proposed  regulation  only  involves  an 
established  body  of  technical  regulations  for 
which  frequent  and  routine  amendments  are 
necessary  to  keep  them  opera  tionaUy  current 
It  is  certified  that  this — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal;  (4)  is 
appropriate  to  have  a  comment  pteriod  of  less 
than  30  days;  and  (5)  at  promulgation,  will 
not  have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  under 
the  criteria  of  the  Regulatory  Flexibility  Act 

Issued  in  Des  Plaines,  Illinois,  on  April  7, 
1982. 

Paul  K.  Bokr. 

Acting  Director.  Great  Laket  Region. 

(FROocI 
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14  CFR  Part  71 

[Alrspac*  Docket  No.  82-AGL-4] 

Proposed  Alteration  of  Control  Zone; 
Grand  Forks  Air  Force  Base,  N.  Dak. 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking 

summary:  The  nature  of  this  Federal 
Action  is  to  redescribe  the  Grand  Forks 
Air  Force  Base,  North  Dakota,  airport 
control  zone  by  reference  to  the  airport's 
geographical  position  in  lieu  of  any 
reference  to  the  Red  River  VOR. 

The  intended  effect  of  this  action  is  to 
ensure  and  maintain  controlled  airspace 
within  the  described  control  zone  as 
necessary  for  aeronautical  operations  at 
Grand  Forks  AFB,  and  to  insure 
segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
weather  conditions  from  other  aircraft 
operating  under  visual  weather 
conditions. 

DATE:  Comments  must  be  received  on  or 
before  May  28, 1982. 
ADOflESS:  Send  comments  on  the 
proposal  to  FAA  Office  of  Regional 
Counsel,  AGL-7.  Attention:  Rules 
Docket  Clerk,  Docket  No.  82-AGL-4, 
2300  East  Devon  Avenue,  Des  Plains, 

Illinois  eooia 

A  public  docket  will  be  available  for 
examination  by  interested  persons  in 
the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Ulinois 
60018. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  R.  Heaps,  Airspace,  Procedures, 
and  Automation  Branch,  Air  Traffic 
Division,  AGL-530,  FAA,  Great  Lakes 
Region,  2300  East  Devon  Avenue,  Des 
Plaines,  Dlinois  60018,  Telephone  (312] 
694-7360. 

SUPPLEMENTARY  INFORMATION:  The 
Grand  Forks  AFB  control  zone 
description  currently  makes  reference  to 
the  Red  River  VOR.  The  Air  Force 
intends  to  decommission  the  VOR  for 
economic  and  maintenance  reasons.  It  is 
necessary  to  redescribe  the  control  zone 
prior  to  initiating  any  action  toward 
decommissioning  the  Red  River  VOR. 
The  new  description  designates  small 
portions  of  airspace  east  and  west  of  the 
current  north  extension,  and  east  and 
west  of  the  current  south  extension, 
where  the  airspace  will  now  be 
designated  as  controlled  from  the 
surface  up  to  the  base  of  the  existing 
700-foot  transition  area.  The  new 
description  will  also  return  a  portion 
approximately  2  miles  by  3V2  miles  of 
the  current  south  extension  to  a  non- 
controlled  status  where  the  floor  of  the 


designated  airspace  will  be  raised  from 
the  surface  up  to  700  feet  above  the 
surface. 

Aeronautical  maps  and  charts  will 
reflect  the  defined  areas  which  will 
enable  other  aircraft  to  circimmavigate 
the  area  in  order  to  comply  with 
applicable  visual  flight  nile 
requirements. 

Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  be  submitted  in  triplicate  to 
Regional  Coimsel,  AGL-7,  Great  Lakes 
Region,  Rules  Docket  No.  82-AGL-4, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018.  All  communications  received  on 
or  before  May  28. 1982,  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of  Public 
Affairs,  Attention:  Public  Information 
Center,  APA-430,  800  Independence 
Avenue,  SW.,  Washington,  D.C  20591. 
or  by  calling  (202)  426-8058. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
Ust  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Subpart  F  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  alter  the  control  zone 
near  Grand  Forks,  North  Dakota  (Grand 
Forks  Air  Force  Base).  Subpart  F  of  Part 
71  was  published  in  ^e  Federal  Register 
on  January  2. 1982  (46  FR  455). 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Airways,  Special  use 
airspace,  Prohibited  areas.  Restricted 
areas.  v 

The  Proposed  Amendment 

Accordingly,  the  FAA  proposes  to 
amend  S  71.171  of  Part  71  of  the  Federal 
Aviation  Regulations  as  follows:  \ 

In  §  71.171  (46  FR  455),  the  following 
control  zone  is  amended  to  read: 


Grand  Forks,  North  Dakota  (Grand  Forks  Air 
Force  Base) 

Witliin  a  S-mile  radius  of  Grand  Fortes  AFB 
Airport  (Latitude  4r67'40"N.,  Longitude, 
97°24'03"W.);  within  2.S  miles  each  side  of  the 
003°  bearing  from  the  airport,  extending  from 
the  5-mile  radius  zone  to  7  miles  north  of  the 
airport;  within  2.6  miles  each  side  of  the  175' 
bearing  from  the  airport  extending  from  the 
5-mile  radius  zone  to  7  miles  south  of  the 
airport 

(Sec.  307(a].  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1348(a)];  sec.  e(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c));  S  11.61 
of  the  Federal  Aviation  Regulations  (14  CFR 
ll.ei] 

Note.— The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical  regulations  for 
which  frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  current 
It  is  certifed  that  this — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FH 11034; 
February  26, 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal;  (4)  is 
appropriate  to  have  a  comment  period  of  less 
than  30  days;  and  (5)  at  promulgation,  will 
not  have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  under 
the  criteria  of  the  Regulatory  Flexibility  Act 

Issues  in  Des  Plaines,  Illinois,  on  April  13, 
1982. 

Paul  K.  Bohr, 
Acting  Director,  Great  Lakes  Region. 

[FR  Doc.  82-12064  Filed  5-6-82;  8:43  am] 
BttXIMQ  CODE  4»10-13-«l 


14  CFR  Part  71 

(Airspace  Docket  No.  82-AGL-10] 

Proposed  Designation  of  Transition 
Area;  Jeffersonvllle,  Ind. 

AGENCY:  Federal  Aviation 
Administi-aUon  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  nature  of  this  Federal 
action  is  to  designate  controlled 
airspace  near  Jeffersonvllle,  Indifuia,  to 
accommodate  a  new  instrument 
approach  into  Clark  County  Airport, 
Jeffersonvllle,  Indiana,  established  on 
the  basis  of  a  request  from  the  Clark 
County  Airport  officials  to  provide  that 
facility  with  instrument  approach 
capability  utilizing  the  Nabb,  Indiana, 
VORTAC. 

The  intended  effect  of  this  action  is  to 
insure  segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
weather  conditions  from  other  aircraft 
operating  under  visual  weather 
conditions. 

DATE:  Comments  must  be  received  on  or 
before  May  28, 1982. 
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ADDRESS:  Send  comments  on  the 
proposal  to  FAA  Office  of  Regional 
Counsel,  AGL-7.  Attention:  Rules 
Docket  Clerk,  Docket  No.  82-AGL-lO. 
2300  East  Devon  Avenue,  Des  Plaines, 
Illinois  80018. 

A  public  docket  will  be  available  for 
examination  by  interested  persons  in 
the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  R.  Heaps,  Airspace,  Procedures, 
and  Automation  Branch,  Air  Traffic 
Division,  AGL-530.  FAA,  Great  Lakes 
Region,  2300  East  Devon  Avenue,  Des 
Plaines,  Illinois  60018,  Telephone  (312) 
694-7380. 

SUPPLEMENTARY  INFORMATION:  The  floor 
of  the  controlled  airspace  in  this  area 
will  be  lowered  from  1200'  above  ground 
to  700'  above  ground.  The  development 
of  the  proposed  instrument  procedures 
requires  that  the  FAA  lower  the  floor  of 
the  controlled  airspace  to  insure  that  the 
procedure  will  be  contained  within 
controlled  airspace.  The  TniniTnnm 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the 
700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  area  of  the  instrument 
procedures,  which  will  enable  other 
aircraft  to  circumnavigate  the  area  in 
order  to  comply  with  applicable  visual 
flight  rule  requirements.  The  Clark 
County  Airport  symbol  will  also  be 
depicted  at  the  same  time. 

Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  be  submitted  in  triplicate  to 
Regional  Counsel.  AGL-7,  Great  Lakes 
Region,  Rules  Docket  No.  82-AGL-lO, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018.  All  commimications  received  on 
or  before  May  28, 1982,  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons. 

AvailabOityofNPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-43a  800 


Independence  Avenue,  SW., 
Washington,  D.C.  20591,  or  by  calling 
(202)  426-805&  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  Ust  for  futiire 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedures. 

'  The  Proposal 

The  FAA  considering  an  amendment 
to  Subpart  G  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  a  700-foOt  controlled  airspace 
transition  area  near  Jeffersonville, 
Indiana.  Subpart  G  of  Part  71  was 
published  in  the  Federal  Registw  on 
January  2, 1981  (46  FR  540). 

list  of  Subjects  in  14  CFR  Part  71 

Airspace,  Airways,  Special  use 
airspace.  Prohibited  areas.  Restricted 
areas. 

The  Proposed  Amendment 

Accordingly,  the  FAA  proposes  to 
amend  S  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  as  follows: 

In  S  71.181  (46  FR  540)  the  following 
transition  area  is  added: 

Jeff eraonville,  Indiana 

That  airspace  extending  upward  from  700 
feet  above  the  surface  witliin  a  6.5-mile 
radius  of  Qark  County  Airport  (latitude 
M'Zl'sr'N,  longitude  85*4418  "W.).  excluding 
the  portion  designated  as  Louisville, 
Kentucky;  and  within  1.75  miles  eadi  side  of 
the  Nabb,  Indiana,  VORTAC  199  radial 
extending  from  the  6.5-mile  radius  to  7.5  miles 
northeast  of  Clark  County  Airport 
(Sec.  307(a),  Federal  Aviation  Act  of  1958  (49 
U.S.a  1348(a)):  sec  6(c).  Department  of 
Transportation  Act  (49  II.S.C.  1655(c));  11.61 
of  the  Federal  Aviation  Regulations  (14  CFR 
11.61) 

Note.— The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical  regulations  for 
which  frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  current 
It  is  certified  that  this — (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT  Regulatory 
Policies  and  procedures  (44  FR  11034; 
Feburary  28, 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal;  (4)  ig 
appropriate  to  have  a  comment  period  of  less 
than  30  days;  and  (5)  at  promulgation,  will 
not  have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  under 
the  criteria  of  the  Regulatory  Flexibihty  Act 

Issued  in  Des  Plaines,  lUinois,  on  April  13. 
1962. 

PaulK-Bobr, 

Acting  Director,  Great  lakes  Region. 

[FR  Doc.  82-U0t7  FUad  S-S-BI:  SM  aaj 
HLLMQ  COOE  4S1S-1S-II 


14CFRPM171 

[Airspaee  Docket  No.  S2-AQL-6] 

Proposed  Designation  of  Transition 
ArM;  Greensburg,  Ind. 

AOENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  The  nature  of  this  Federal 
action  is  to  designate  controlled 
airspace  near  Greensburg,  IN,  to 
accommodate  a  new  instrument 
approach  into  Greensburg  Airport 
Greensburg.  IN,  established  on  the  basis 
of  a  request  from  the  Greensburg 
Airport  officials  to  provide  that  facility 
with  instrument  approach  capabiUty 
based  on  the  Shelbyville,  IN.  VORTAC. 
The  intended  effect  of  this  action  is  to 
insure  segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
weather  conditions  from  other  aircraft 
operating  under  visual  weather 
conditions. 

DATES:  Comments  must  be  received  on 
or  before  May  28, 1982. 

ADDRESS:  Send  comments  on  the 
proposal  to  FAA  Office  of  Regional 
Counsel  AGL-7,  Attention:  Rules 
Docket  Clerk,  Docket  No.  82-AGL-6. 
2300  East  Devon  Avenue,  Des  Plaines, 

Illinois  eooia 

A  public  docket  will  be  available  for 
examination  by  interested  persons  in 
the  Office  of  the  Regional  Counsel 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines.  Illinois 
60018. 

FOR  FURTHER  INFORMATION  CONTACT 
Edward  R.  Heaps,  Airspace,  Procedures, 
and  Automation  Branch,  Air  Traffic 
Division.  AGLr^30,  FAA,  Great  Lakes 
Region,  2300  East  Devon  Avenue.  Des 
Plaines,  Illinois  60018,  Telephone  (312) 
694-736a 

SUPPLEMENTARY  INFORMATION:  The  floor 
of  the  controlled  airspace  in  this  area 
wrill  be  lowered  from  1200*  above  ground 
to  700*  above  ground.  ITie  development 
of  the  proposed  instrument  procedures 
requires  that  the  FAA  lower  the  floor  of 
the  controlled  airspace  to  insure  that  the 
procedure  will  be  contained  within 
controlled  airspace.  The  minimum 
descent  altitude  for  this  procedure  may 
be  established  below  the  floor  of  the  700 
foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  area  of  the  instrument 
procedure  which  will  enable  other 
aircrafl  to  circumnavigate  the  are  in 
order  to  comply  with  applicable  visual 
flight  rule  requirements. 
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Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  nilemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  be  submitted  in  triplicate  to 
Regional  Counsel,  AGL-7,  Great  Lakes 
Region,  Rules  Docket  No.  82-AGLr^, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018.  All  communications  received  on 
or  before  May  28, 1982,  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM] 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington.  D.C.  20591.  or  by  calling 
(202]  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  whidi 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Subpart  G  of  Part  71  of 
the  Federal  Aviation  Regulation  (14  CFR 
Part  71]  to  estabUsh  a  700  foot  controlled 
airspace  transition  area  near 
Greensburg,  IN.  Subpart  G  of  Part  71 
was  published  in  the  Federal  Registw  on 
January  2, 1981  (46  FR  540). 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Airways,  Special  use 
airspace,  Prohibited  areas.  Restricted 
areas. 

The  Proposed  Amendment 

Accordingly,  the  FAA  proposes  to 
amend  §  71.181  of  Part  71  of  the  Federal 
Aviation  Regidations  as  follows: 

In  §  71.181  (46  FR  540]  the  following 
transition  area  is  added 

GraMubui^,  Indiana 

That  airspace  extending  upward  from  700 
feet  above  the  surface  wiUiin  a  S-mile  radius 
of  the  Greensburg  Airport  (latitude 
39'19'35"N,  longitude  85*31'21"W.).  and 
within  2.5  miles  each  side  of  the  Shelbyville, 
IN.  VORTAC 142  radial  extending  from  the  5- 
mile  radius  to  7.6  miles  northwest  of  the 
Greensburg  Airport. 


(Section  307(a).  Federal  Aviation  Act  of  1956 
(49  U.S.C  1348(a)):  sec.  e(c).  Department  of 
Transportation  Act  (49  U.S.C.  ie55(c));  S  11.61 
of  the  Federal  Aviation  Regulations  (14  CFR 
11.61) 

Note.— The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical  regulations  for 
which  frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  ciuxent 
It  is  certified  that  this — (1)  is  not  a  ''major 
rule"  under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979):  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  at  the 
anticipated  impact  ia  so  minimal;  (4)  is 
appropriate  to  have  a  comment  period  of  less 
than  30  days;  and  (5)  at  promulgation,  will 
not  have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  under 
the  criteria  of  the  Regulatory  Flexibility  Act 

Issued  in  Des  Plaines,  Illinois,  on  April  13, 
1982. 

Paul  K.  Bohr, 

Acting  Director,  Great  Lakes  Region. 

[FK  Doc  82-12056  Filad  S-«-aat:  k4S  am) 
BILUNO  CODE  4aiO-13-«l 

14  CFR  Part  71 

(Alr«(>ac«  Docket  Na  82-AGL-3] 

Proposed  Designation  of  Transition 
Area;  Ladysmltti,  Wise 

AQENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  nature  of  this  Federal 
action  is  to  designate  controlled 
airspace  near  Ladysmith.  Wisconsin,  to 
accommodate  a  new  NDB  Runway  32 
instrument  approach  into  Rusk  County 
Airport,  established  on  the  basis  of  a 
request  from  the  Rusk  County  Airport 
officials  to  provide  that  facility  with 
instrument  approach  capability. 

The  intended  effect  of  this  action  is  to 
insure  segregation  of  the  aircraft  using 
approach  procedures  in  instrument 
weather  conditions  from  other  aircraft 
operating  under  visual  weather 
conditions. 

date:  Comments  must  be  received  on  or 
before  May  28, 1982. 
ADDRESS:  Send  comments  on  the 
proposal  to  FAA  Office  of  Regional 
Counsel  AGL-7,  Attention:  Rules 
Docket  Clerk.  Docket  No.  82-AGLr-3. 
2300  East  Devon  Avenue,  Des  Plaines, 
Illinois  60018. 

A  public  docket  will  be  available  for 
examination  by  interested  persons  in 
the  OfHce  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines,  Illinois 
60018. 
FOR  FURTHER  INFORMATION  CONTACT: 

Edward  R.  Heaps,  Airspace,  Procedures, 


and  Automation  Branch,  Air  TrafRc 
Division.  AGL-53a  FAA.  Great  Lakes 
Region,  2300  East  Devon  Avenue,  Des 
Plaines,  Illinois  60016.  Telephone  (312) 
694-736a 

SUPPLEMCNTARV  MFORMATION:  The  floor 
of  the  controlled  airspace  in  this  area 
will  be  lowered  from  1,200*  above 
ground  to  700'  above  ground.  The 
development  of  the  proposed  instrument 
procedures  requires  that  the  FAA  lower 
the  floor  of  the  controlled  airspace  to 
insure  that  the  procedure  will  be 
contained  within  controlled  airspace. 
The  minimum  descent  altitude  for  this 
procedure  may  be  estabhshed  below  the 
floor  of  the  700-foot  controlled  airspace. 

Aeronautical  maps  and  charts  will 
reflect  the  area  of  the  instrument 
procedure  which  will  enable  other 
aircraft  to  circumnavigate  the  area  in 
order  to  comply  with  applicable  visual 
flight  rule  requirements. 

Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  be  submitted  in  triplicate  to 
Regional  Counsel,  AGL-7,  Great  Lakes 
Region,  Rules  Docket  No.  82-AGL-3, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines.  Illinois 
60018.  All  communications  received  on 
or  before  May  28, 1982,  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  conunents  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430.  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  nodce  nimnber  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Subpart  G  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  establish  a  700-foot 
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controlled  airspace  transition  area  near 
Ladysmith,  Wisconsin.  Subpart  G  of  Part 
71  was  published  in  the  Federal  Register 
on  January  2, 1981,  (46  FR  540). 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Airways,  Special  use 
airspace,  Prohibited  areas,  Restricted 
airways 

The  Proposed  Amendment 

Accordingly,  the  FAA  proposes  to 
amend  (  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  as  follows: 

In  S  71.181  (46  FR  540)  the  following 
transition  area  is  added: 

Ladysmitli,  Wisconsin 

That  airspace  extending  upward  from  700 
feet  above  the  surface  witliin  a  6^  mile 
radius  of  the  Rusk  County  Airport  (latitude 
4S*29'57"  N.,  longitude  WOO'06"  W.)  at 
Ladysmith,  Wisconsin,  and  extending  3  miles 
either  side  of  the  151'  t>eanng  from  the 
Ladysmith  NDB,  extending  from  6Vi  miles  to 
8Vi  miles. 

Sec  307(a),  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1348(a)):  Sec.  6(c).  Department  of 
Transportation  Act  (49  U.S.C.  1655(c));  S  11-61 
of  the  Fefleral  Aviation  Regulations  (14  CFR 
11.61) 

Note.— The  FAA  has  determind  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical  regulations  for 
which  frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  current 
It  is  certified  that  this— (1)  is  not  a  "major 
rule"  under  Executive  Order  12291;  (2)  is  not 
a  "significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26, 1979);  (3]  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimul;  (4)  is 
appropriate  to  have  a  comment  period  of  less 
than  30  days;  and  (5)  at  promulgation,  will 
not  have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  under 
the  criteria  of  the  Regulatory  Flexibility  Act 

Issued  in  Des  Plaines,  Illinois,  on  April  13. 
1982. 

Paul  K.  Bobr. 
Acting  Director,  Great  Lakes  Region. 

(FR  Doc  SZ-UOGS  niad  S-S-aZ;  MS  un] 
aiUMO  CODE  4S10-19-H 


Coast  Guard 

[CGD0»*«>-02] 

33  CFR  Part  110 

Spedai  Anchoraga  Area,  Uttie 
Traversa  Bay,  Lake  Michigan,  Hart>or 
Springs,  Ml 

AQENCV:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  at  the 
request  of  the  City  of  Harbor  Springs, 
Michigan,  is  proposing  to  amend  the 
Anchorage  Regulations  by  establishing  a 


Special  Anchorage  Area  at  Little 
Traverse  Bay  in  Lake  Michigan.  Harbor 
Springs,  Midiigan. 

The  City  of  Harbor  Springs  has 
requested  this  Special  Anchorage  Area 
in  order  to  reduce  harbor  congestion  and 
improve  navigation. 

Establishment  of  this  Special 
Anchorage  Area  will  eliniinate  the 
necessity  for  displaying  anchor  lights  on 
vessels  of  less  than  65  feet  in  length 
while  anchored  within  the  Area. 
DATES:  Comments  must  be  received  on 
or  before:  June  21, 1982. 
addresses:  Comments  should  be 
mailed  to  Commander,  Marine  Port 
Safety,  Ninth  Coast  Guard  Distiict.  1240 
East  9th  Street  Cleveland,  OH  44199. 
The  comments  and  other  materials 
referenced  in  this  notice  %vill  be 
available  for  inspection  or  copying  at 
Marine  Port  Safety  Office,  room  2019, 
1240  East  9th  Street  Cleveland,  OH 
44199.  Normal  office  hours  are  between 
8  a.m.  and  4  p.m.,  Monday  dm>ugfa 
Friday,  except  holidays.  Comments  may 
also  be  hand-delivered  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ensign  Steven  J.  Boyle,  Marine  Port 
Safety  Office,  1240  East  9th  Street 
Cleveland.  OH  44199.  (216)  552-391& 
SUPPLEMENTARY  MFORMATION: 
Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
aigtunents.  Each  person  submitting  a 
conunent  should  include  dieir  name  and 
address,  identify  this  notice  CGD  09-80- 
82,  and  the  spedfic  section  of  the 
proposal  to  which  their  comment 
applies,  and  give  reasons  for  the 
comment  Pmons  desiring 
acknowledgement  that  their  comments 
have  been  received  should  enclose  a 
stamped  self-addressed  postcard  or 
envelope.  All  comments  received  before 
the  expiration  of  the  conunent  period 
will  be  considered  before  final  action  is 
taken  on  this  proposal.  No  public 
hearing  is  planned,  but  one  may  be  held 
if  written  requests  for  a  hearing  are 
received  and  it  is  determined  that  the 
opportunity  to  make  oral  presentations 
will  aid  the  rulemaking  process. 

Drafting  InfbnnatkMi 

The  principal  persons  involved  in 
drafting  this  proposal  are  Ensign  Steven 
J.  Boyle,  Port  Safety  Branch,  and 
Lieutenant  M.  Eric  Reeves,  Project 
Attorney,  Ninth  Coast  Guard  District 
Legal  Office. 

Discusskm  of  Proposed  Rule 

The  City  of  Harbor  Springs,  Michigan 
has  requested  that  an  existing  area  in 
which  pleasure  craft  are  mooring  be 
designated  a  Special  Anchorage  Area. 


He  mooring  area  will  accommodate 
sixty-four  (64)  vessels.  The  size  of  these 
vessels  will  not  exceed  45  feet  due  to  the 
design  of  the  anchorage  area.  The  City 
of  Harbor  Springs  understands  and 
accepts  the  principle  that  this  mooring 
area  is  available  for  use  of  the  general 
public.  No  restrictions  on  the  use  by  the 
genered  public  have  been  established 
nor  contemplated. 

An  environmental  review  of  the 
proposal  has  been  performed  by  the 
Ninth  Coast  Guard  District  Planning 
Staff  who  determined  that  the  proposed 
action  will  have  no  significant  impact 
Preparation  of  an  environmental 
assessment  was  not  required  since  the 
action  was  found  to  be  categorically 
excluded  in  accordance  with  section  2- 
B(3)(g)  of  COMDTINST  M16475.1A. 

These  proposed  regulations  have  been 
reviewed  under  the  provisions  of 
Executive  Order  12291  and  have  been 
determined  not  to  be  a  major  rule.  In 
addition,  these  proposed  regulations  are 
considered  to  be  nonsignificant  in 
accordance  with  guidelines  set  out  in 
the  Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations  (DOT  Order  2100.5  of  22 
May  1980).  An  economic  evaluation  has 
not  been  conducted  since,  for  the 
reasons  discussed  above,  its  impact  is 
expected  to  be  minimal.  In  accordance 
with  §  605(b)  of  the  Regulatory 
FlexibiUty  Act  (94  Stat  1164),  it  is  also 
certified  that  these  rules,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  smcdl 
entities. 

List  of  Subjects  in  SS  CFR  Part  U0 

Anchorage  Grounds. 

PART  1 10-ANCHORAGE 
REGULATIONS 

In  consideration  of  die  foregoing,  it  is 
proposed  that  Part  110  of  Tide  33  of  the 
Code  of  Federal  Regulations  be 
amended  by  adding  §  110.82a  to  read  as 
follows: 

911(LS2a    Utile  Traverse  Bay,  Lake 
MIcMgan,  Harbor  Tprtngi.  MlrMgnn 

The  area  within  the  following 
boundaries: 

Beginning  at  latitude  45*2S'02"  North, 
longitude  84*597.5"  West;  thence  to  latitude 
4S*25'39.5"  North,  longitude  84'59'09"  West; 
thence  to  latitude 45*2535"  North,  longitude 
84*59'or'  West  thence  to  latitude  45*2S'35" 
North,  longitude  64*58'24.r'  West:  thence  to  a 
latitude  46*2536.1"  North,  longitude  64*56*23" 
West;  thence  to  latitude  45*25*39.5"  Nordi. 
longitude  64*58*39"  West  thence  to  point  of 
beginning. 

(Sec  1, 28  Stat  647,  as  amended  (33  US.C. 
258);  sec  6(gKlKc)  80  Stat  037,  (48  U.S.C 
16S5(g)(lMc)):  40  CFR  1.4e(cM3)) 
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Dated:  April  12, 1962. 
Henry  H.  BeO. 
Commander,  Ninth  Coast  Guard  District 

[FR  Doc.  «Z-U383  Filed  5-6-8Z:  8:45  am] 
BNJJNQ  CODE  4t10-U.lt 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-5-FRL-2065-a] 

Approval  and  Promulgatton  of 
Implementation  Plans;  Minnesota 

aqency:  Environmental  Protection 

Agency. 

action:  Proposed  rulemaking. 

summary:  In  a  separate  Federal  Register 

notice  published  today  EPA  is  approving 
the  State  of  Minnesota's  Part  D  plan  to 
attain  the  primary  and  secondary  total 
suspended  particulate  (TSP]  ambient 
standards  in  the  Twin  Cities  Seven 
County  Metropolitan  Area  and  the  Gty 
of  Duluth,  with  the  exception  of  one  rule 
which  is  conditionally  approved  The 
State  has  committed  itself  to  meet  this 
approval  condition  by  December  31, 
1982.  This  notice  solicits  public  comment 
on  the  December  31, 1982  date. 
DATE:  Comments  must  be  received  by 
June  7, 1982. 

ADORESSCS:  Copies  of  the  SIP  revision 
are  available  for  inspection  at  the 
following  addresses: 
Environmental  Protection  Agency, 
Region  V,  Air  Programs  Branch,  230 
South  Dearborn  Street.  Chicago, 
Illinois  60604 
Environmental  Protection  Agency, 
Publication  Information  Reference 
Unit,  401  M  Sti^t.  SW.,  Washington. 
D.C.  20480 
Minnesota  Polluticm  Control  Agency, 
1935  West  County  Road  B-2. 
Roseville,  Minnesota  55113 
Written  comments  should  be  sent  to: 
Gary  Gulezian,  Chief.  Regulatory 
Analysis  Section,  Air  Programs  Branch. 
EPA,  Region  V,  230  South  Dearborn 
Street,  Chicago,  Illinois  60604. 

FOR  FURTHER  MFORMATIOM  CONTACT: 

Delores  Sieja,  Regulatory  Analysis 
Section,  Air  Programs  Branch.  EPA. 
Region  V,  230  South  Dearborn  Street, 
Chicago,  Illinois  80604. 
SUPPIIMENTARY  INFORMATION:  EPA 

proposed  to  approve  the  State  of 
Minnesota's  overall  Part  D  plan  to  attain 
the  primary  and  secondary  TSP 
standards  in  the  Twin  Cities  Seven 
County  Metrofxjlitan  Area  and  the  Qty 
of  Duluth  on  November  20, 1981  (46  FR 
57061).  The  plan  includes  many  rules 
that  limit  particulate  emissions.  EPA 


stated  in  the  November  20, 1981  notice 
that  the  opacity  limitations  contained  in 
rule  APC-11,  Restriction  of  Emission  of 
Visible  Air  Contaminants,  would  apply 
to  source  regulated  under  APC-29, 
Standards  of  Performance  for  Grain 
Handling  Facilities.  During  the  public 
comment  period  EPA  received  one 
comment  from  the  Minnesota  Pollution 
Control  Agency  (MPCA)  regarding  APC- 
29.  MPCA  stated  that  because  APC-29 
contains  specific  standards,  the  opacity 
standard  in  APC-11  cannot  be  utilized 
in  t^e  rule.  However,  MPCA  realizes 
that  problems  exist  in  APC-29  with 
respect  to  the  enforceability  of 
reasonably  available  control  technology 
(RACT)  emission  limitations  and  is  in 
the  process  of  amending  the  rule. 
Therefore,  in  a  January  22, 1982,  letter 
the  MPCA  requested  a  conditional 
approval  of  AJPC-29  and  committed 
itself  to  amend  the  role  by  December  31, 
1982.  After  review  of  the  public 
comment  and  letter.  EPA  is  approving 
the  TSP  plan  for  these  two  areas  with 
the  exception  of  APC-29  which  is 
conditionally  approved.  That  action  is 
being  published  today  in  a  separate 
Federal  Register  notice.  EPA  noted  in 
that  notice  that  the  condition  may  be 
satisfied  in  two  ways.  The  State  may 
either  (1)  submit  an  amended  APC-29 
which  contains  specific  opacity  limits 
that  are  representative  of  RACT  levels 
of  control  or  (2)  submit  operating 
permits  and/or  stipulation  agreements 
for  the  grain  handUng  facilities  in  these 
two  nonattainment  areas  which  contain 
opacity  limitations  equivalent  to  RACT 
control  levels.  Whatever  option  is 
chosen,  the  State  must  submit  the 
material  to  EPA  by  December  31. 1982 
as  a  revision  to  the  Minnesota  State 
Implementation  Plan. 

This  notice  is  soliciting  public 
comment  on  the  December  31. 1982 
deadline. 

Pursuant  to  section  e05(b)  of  the 
Regulatory  Flexibility  Act  I  certify  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
imposes  no  new  requirements. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirements  of  a  regulatory  impact 
analysis.  Today's  action  does  not 
constitute  a  major  regulation  since  it 
only  proposes  for  public  comment  a  date 
that  the  State  has  committed  itself  to 
meet.  This  regulation  was  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291. 


List  of  SubjecU  bi  40  CFR  Part  52 

Air  Pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 
Particulate  matter,  Carbon  monoxide, 
Hydrocarbons. 

Dated:  February  20, 1962. 
Valdas  V.  Adanlnis, 
Regional  Administrator. 

|FR  Doc  82-12329  Filed  5-$-82;  MS  ami 
BILLING  CODE  tStO-SO 


GENERAL  SERVICES 
ADMINISTRATION 

Transportation  and  Put>lic  Utilities 
Service 

41  CFR  Part  101-41 

U.S.  GovsmnMnt  BM  of  Lading 
Correction  Notics— Standard  Form 

Correction 

FR  Doc.  82-11371  (47  FR  18007, 
Tuesday,  April  27, 1982)  was  edited  in 
such  a  way  as  to  give  the  impression 
that  it  was  a  correction.  The  document 
was  not  a  correction.  The  document 
dealt  with  standard  forms  to  correct  U.S. 
Government  bills  of  lading.  Therefore, 
please  make  the  following  corrections: 

(1)  Correct  the  document  heading  to 
read  as  set  forth  above. 

(2)  Correct  the  "Action"  statement  by 
removing  ";  correction"  after  the  words 
"Proposed  rule". 

wujNQcooc  tats-ova 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart67 

[Docket  No.  FEMA-62M1 

National  Flood  Insurance  Program; 
Proposed  Flood  Elevation 
Determinations 

aqency:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  (100-year)  flood  elevations  listed 
below  for  selected  locations  in  the 
nation.  These  base  (100-year)  flood 
elevations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
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newspaper  of  local  circulation  in  each 
conununity. 

ADDRESS:  See  table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  G.  Chappell.  P.E.,  Federal 
Emergency  Management  Agency, 
National  Flood  Insurance  Program.  (202) 
287-0230,  Washington,  D.C.  20472. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management 
Agency  gives  notice  of  the  proposed 
determinations  of  base  (100-year)  flood 
elevation  for  selected  locations  in  the 
nation,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973  (Pub.  L  93-234).  87  Stat.  98a  which 
added  section  1363  to  the  National  Flood 
Insurance  Act  of  1968  (Title  XIII  of  the 
Housing  and  Urban  Development  Act  of 
1968  (Pub.  L.  90-448)).  42  U.S.C.  4001- 
4128,  and  44  CFR  67.4(a). 

These  elevations,  together  with  the 
flood  plain  management  measures 
required  by  S  60.3  of  the  program 
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regulations,  are  die  mtniminn  that  are 
required.  They  should  not  be  construed 
to  mean  the  community  must  change 
any  existing  ordinances  that  are  more 
stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  vnll  also  be 
used  to  calculate  the  appropriate  flood 
hisurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Associate  Director,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  the  proposed  flood  elevation 
determination,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 

Proposed  Base  (100-Year)  Fuxxj  Elevations 


substantial  number  of  small  entities.  A 
flood  elevation  determination  under 
section  1363  forms  the  basis  for  new 
local  ordinances,  which,  if  adopted  by  a 
local  community,  %vill  govern  future 
construction  within  the  flood  plain  area. 
The  elevation  determinations,  however, 
impose  no  restriction  unless  and  until 
the  local  community  voluntarily  adopts 
flood  plain  ordinances  in  accond  with 
these  elevations.  Even  if  ordinances  are 
adopted  in  compUance  with  Federal 
standards,  the  elevations  prescribe  how 
high  to  build  in  the  flood  plain  and  do 
not  proscribe  development  Thus,  this 
action  only  forms  the  basis  for  future 
local  actions.  It  imposes  no  new 
requirement:  of  itself  it  has  no  economic 
impact. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

The  proposed  base  (100-year)  flood 
elevations  for  selected  locations  are: 


CiWoiiifc. 


CMy/lown/aoun^ 


Oovte  (ptfy.  Fresno  County 


Souoe  o(  floodng 


Dry  Creak  Pup  Creak. 
PupCraek- 


Mapa  avalaUs  tor  knpection  at  Department  ol  Pubic  Worka.  1033  5tti  S»eet.  Ctovta,  Cattorr^ 
Sand  commawa  to  the  Honora>)le  DevU  PrtndMa.  1033  SHi  Street.  Ctovia.  Crttomia  98611 


Loctfon 


InteTBecion  of  Creak  and  Bamom  A««nue» 
li<w»wUMi  Of  M)  Srost  and  Onvtt  Avara* . 


#Oip«iin 


(VomL 

EWMkOfl 

in  leal 
(NGVOI 


•3<7 
*362 


CaMomia.. 


Fremont  (Oly).  Mameda  Coun^_ 


Una  B  (Zone  5) 

Una  K  (OwnM  Cieek)  (Zona  5)_ 

Una  A  (Scott  Creek)  (Zone  6) 

Une  D  (Ague  Fria  Creek)  (Zone  6).. 
Une  F  (Anoyo  (M  Ague  CalenM 

Creak)  (Zone  6). 
Une 6  (Zones) 


una  J  (CanMia  dat  Alao)  (Zona  6) 

Une  K  (Zone  6) „_ 

Une  L  (Maskx)  Creek)  (Zone  8) 

Une  L-1  (Zone  6) 

Une  N,  N-2  (Zona  6) 

Uike  Fli/atirtli .. 
San  Franciaco  Bay.. 


Maps  availaWe  tor  inspection  at  Department  o(  Engineeiing.  39700  Cwic  Camw  Oitve,  Fremort.  Ctftomia. 
Send  comwanta  to  the  HonoraMe  Leon  J.  Mezzetti.  39700  CMc  Cenlar  Drive.  Fremont  CMomla  9*538. 
CalMomia. 


Werseclton  o«  Ta«man  Court  and  GranvMe  Drive 

100  «aal  i«H*eani  kon  cenMr  o«  Southem  PacMe 


200  f 

(Stale  Highway  17). 
100  feet  upstream  from 
200  •■ 


o(  Eaat  Wanan  Ai 
o«KatoRoad. 


100  taat  upakaam  from  oemar  o(  Dwtiani  Road 

2S  taat  i^akaam  from  center  ot  Mason  aatnmt. 
Intersectiun  ct  Missnn  Boulevm]  w)d  Hunter  L»ie_ 
50  lael  ivatream  from  cenlar  ol  Mssion  Boulevart- 

totaraectkjri  of  Gomez  Road  and  Valero  Drive 

kaaiaeukin  of  Boyee  Road  and  Watier  Ftoad.. 


Oonfhiance  of  Una  M  (Montson  Cwiyon)  and  Ldce- 
k^aiaeiJuii  of  Southern  Pacific  RaAoad  Bndge  i 
HaaarttStougK 


#1 
•15 


•46 

•19 

•25 
•222 

•320 

•290 

•66 

#1 

•S4 

•7 


Freano  (Olh).  Fraano  County .. 


Central  Canal  „ 


San  Joaqidn  River 

Maps  avaHatie  for  kiapection  at  Deparlmeot  o(  Inspection,  2326  Freano  Street.  Freano.  CaKorr^ 
Send  comments  to  the  Monorat)te  Daniel  IC  Whttehurst.  2326  Freeno  Street.  Freano.  Caliomk  98721. 


200  feel  upstream  from  center  of  South  Chestnut 

Averwe. 
imaraectkin  of  North  Chestnut  Avenue  and  East  Siena 

Avenue, 
imeraecliun  of  North  Palm  Avenue  wid  East  FrvMki 

Avenue, 
fritaraection  of  Fkirance  Avenue  Md  South  Drinda 

Avenue, 
fcileraectiun  of  West  SNekls  Avenue  and  Norti  Col- 

lega  Avenue. 
Intersection   of   East   MctQniey   Avenue   «id   North 

Peach  Avenue 
100  feel  downstream  from  center  of  North  Blackstone 

Avenue  (State  Highway  41). 


•298 
#1 
*2B5 
•286 
•306 
*1 


Oillomia.. 


Oakland  (City)  Alameda  County.. 


Une  A  (Temeacal  Creak) - 
Una  B  (Glen  Echo  Creak).. 
UneC. 

UneO(TreB8eQlan). 
Una  E  (Sauaal  Creak). 
Une  F  (Peralta  Creak). 


Matsadion  ol  47lh  Stiaal  and  Maikal  s>— « 

50  teat  upstream  from  center  01  29th  SfreeL 

kMerseclton  of  Grand  Avenue  and  Eknwood  Avenue, 
•nterseclton  of  Park  Avenue  and  Lakashore  Avanua. 
100  leaf  loaeaam  from  canter  of  B  Cenko  Avenue. 
50  feet  upstream  from  center  of  Ftonda  Skeet 


•33 
#2 
#2 

•21« 
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state 

CMy/town/coucMy 

Source  o(  lloadng 

Locaion 

#Dap«hin 

toetaliowe 

ground. 

*Be«(tfon 

in  teal 

(NOVO) 

UneQ _. 

Une  1  (Samtnary  Avenue  Drain) 

Line  K  (Airoyo  VIeio  Creak) — 

Line  M  (Eknhurel  Creek) 

Une  N  (StoneNirst  Creek) 

Une  P  (San  LeanOo  Creek) 

San  Francisoo  Bay. 

Lake  Menitt „.. 

•»4 
•40 
•72 

•10 

•17 

•17 

•7 

•s 

vanl 

pras«ray. 
100  feet  upstream  Irom  center  01  Nimitz  Frwiray 

(State  Highway  17). 
100  feet  upstream  from  center  o«  Nimitz  Free«My 

(State  Highnvay  17). 
Intarsection  ot  Tidal  Canal  and  center  ol  Dennlaon 

Street 
300  taet  nortt)  from  center  o<  Ulti  Street  Bridge  o( 

Line  R  (Menitt  OutKow). 

Maps  avsMaUe  tar 
Serxl  commenta  to  the 


at  Department  of  Engineering,  14th  &  Washington,  Oakland,  CaMbmia. 
HononMe  Lionel  J.  Wilson,  14th  a  Washington  Street.  OaMwid.  CaMomia  94612 


Caifomia... 


Maps  avaiiabto  tor 
Send  comments  to  the 


Orange  Cove  (City)  Fresno  County Oange  Cove  Drain.. 

I  Woolen  Creek.. 
at  Department  of  Public  Wortts.  633  6th  Street  Orange  Cove,  CaMomia. 

HonoraUa  Victor  Lopez.  633  6th  Street  Orange  Cove,  CaMomia  93646. 


Intarsection  of  Third  Street  and  H  Stool ....«• 
imersection  of  Anchor  Avenue  and  B  Oaoet- 


CaKIOmia. I  Reedley  (City),  Fresno  County I  Kings  River ...._ 

Maps  avaiiabto  for  Inspectton  at  Department  of  Public  Wortts.  045  Q  Street  Reedley.  CaMomia. 
Send  comments  to  the  Honorable  Lawrence  Wikler,  84S  G  Street  Reedtoy.  CaMomia  S3654. 


I  Downstream  sk)e  of  Oleen  Averxie  crossing  the  rtver_ 


ClWonii&.. 


Sanger  (CHy),  Fresm  Count/ 


Oiarry  Avenue  Percolallon  Basin .. 
Greenwood  Parti  Drainage 


Southern  Pacific  Railroad.. 


totersectton  of  Cherry  AverHje  and  Bethel  Avenue 

Intersectton  of  Palm  Averwe  and  DewW  Avenue 

Intersection  of  Palm  Avenue  and  Greenwood  Avenue . 

Intersection  of  Annadale  Avenue  and  K  Street 

Intersectton  of  K  Street  and  Jensen  Avenue 


Maps  avaHabie  for  inspeclion  at  Department  o(  Publk  Worfca,  1700  7th  Street  Sanger,  CaMomia. 
Send  comments  to  the  Honorabto  Jess  Marquez,  1700  7th  Street  Sanger.  CaMomia.  93657. 


ZJ 


Entire  shoreina  wUNn  the  commurMy.. 


Bethany  Beach,  Town.  Susaex  County I  Atlantic  Ocean 

Maps  avalabto  for  inspadion  at  Itw  Town  HaH.  Bethany  Beach,  Delaware. 

Send  comments  to  the  Honorable  Oayard  Coulter.  Town  Manager  of  Bethany  Beac^  214  GarfieU  Pwtaaay.  BcK  109,  Bethany  Beac^  Dataware  19930. 

_~_l  Enlire  shoreline  within  community.. 


- 1  Fenwick  Wand,  Town,  Sussex  County I  Attanfic  Ocean ._. 

Maps  avallaUe  lor  inspection  at  the  Office  of  the  Town  Clarfc,  Town  Hal,  Fenwick  Island,  Delawwa. 

Send  comments  to  the  Honorabto  M«rjorie  V.  Kralz.  Cound  Presklent  of  Fenwick  Wand.  Town  Hal,  Fenwick  Wand.  Dataware  19944. 

Delaware. ....I  Hentopen  Aerea.  Town.  Sussex  County.....!  Atlantic  Ocean I  Entire  shoreline  within  community.. 

Maps  avalabto  for  inspectton  at  the  Town  Hal.  104  Tidewaters  Road.  Hentopen  Acres.  Delawara. 

Send  comments  to  the  Honorabto  Walter  C.  Deakyne,  >..  Mayor  of  Hentopen  Acres.  Town  Hal,  104  TMewatera  Road.  Hentopen  Acres,  Detaware  19971. 


Rehoboth  Beach,  Caiy,  Sussex  County AttanHc  Ocean _ Entire  shoreline  within  community.. 

I  I  Lewes  and  Rehoboth  Canal Entire  shoreline  within  community.. 


Maps  avalabto  for  inapeclton  at  the  Oty  Hal,  73  Rehoboth  Avenue,  Rehoboth  Beach,  Delaware. 

Send  comments  to  Honorabto  John  Hughs,  Mayor  of  Rehoboth  Beach,  P.O.  Box  C.  73  Rehoboth  Avenue.  Rehoboth  Beadi,  Delaware  19971. 


I  South  Bethany,  Town,  Suasax  County I  Attantk;  (3cean 


-..„ I  Entire  shoreline  within  community 

Maps  avaiiabto  for  inspection  at  the  Town  Hal.  402  Evergrasn  and  Pine  Streets,  South  Bethany.  Delaware. 

Send  comments  to  Honorabto  Margaret  Gassinger.  Mayor  of  South  Bethany,  Town  Hal,  402  Evergreen  and  Pine  Streets,  South  Bethany,  Detaware  19930. 


Hottywood  (Oty),  Broward  County.. 


Atlantic  Ocean—Open  Coast 


Atlantic  Ocean— Port  Everglades.. 


Attantic  Ocearv-intracoastal  Wa- 


Maps  avaiiabto  for  Inspectton  at  BuiUtog  Oepartmenl.  2600  Hollywood  Boulevwd,  2nd  Ftoor,  HoNywood,  Florida. 
Send  comments  to  the  Honorabto  David  R.  Keating.  P.O.  Box  2207.  Hollywood.  Ftorida  33022. 


Intersectton  of  l4orth  Surf  Roed  and  Mead  Street 

Approximately  200  feet  east  of  the  lr<tersectton  01 

North  Surl  Road  and  Simms  Street 
Approximately   150  taet  east  of  the  intersection  of 

South  Surl  Road  arxl  Jasmirw  Terrace. 
Approximately  1000  feet  east  of  the  intersectton  01 

Eisenhower. 
Boulavanl  and  SE  25  Street 


Intersectton  of  Perry  Street  snd  North  Ocean  Drive. 

Intersection  on  Taft  Street  and  North  1 1  Avenue 

Intersectton  of  Johnson  Street  and  North  16  Avenue 

Intersectton  of  North  9  AverHie  and  Buchanan  Street 

Intersection  of  South  7  Averxie  and  Adams  Street 

Interssclion  of  Tyler  Street  and  South  16  Avenue 


Rathdrum  (City),  Kootenai  County.., 


Rathdrum  CraekM 


Intersection  of  3rd  Avenue  and  Coeur  D* Atone  Sk«at~ 
Maraactton  of  Post  Avenue  and  Gray  Street 


Mapa  avalabto  for  Inspectton  at  Itw  Ctty  Hal,  31 1  First  SIraat  Rathdmm,  klaho. 
Sand  commams  to  Vie  Honorabto  Don  Zigtor,  P.O.  Box  67,  Rattidnjm.  klaho  83856. 


(V)  Channahon,  WM  County.. 


Ou  Page  flivar... 


At  mouth  at  Das  PtaJnaa  River 

About  600  toet  downstream  of  Channahon  Dam. 


•4S4 
#8 


•307 


•364 
#1 
#2 
#2 
#2 


•12 


•13 


•13 


•13 
•9 


•11 


•9 

•11 


•0 
•8 
•8 
•7 
•8 
•7 
•7 


•2,182 
•2,208 


•611 
•617 
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Proposed  Base  (100-Year)  Flood  Elevations— Continoed 


Oty /town/county 


Sowce  o(  flooding 


Rock  Run  South.. 


Location 


M^«  avalille  tor  mspeclion  at  »ie  VSape  Hal.  R.R.  #1  CC,  Channahon.  Mnois. 

Send  commams  to  HonoraMe  Steven  Rmrt.  VWage  PresiderH.  Vage  o«  Channahon.  VJHage  Hal.  R.R.  #1  (X,  Channahcn.  Wnois  80410, 


Just  tpMreani  o»  C3iannahon  D«n. 

About  900  feet  upstream  of  Eames  Street 

About  500  feet  dotmstraani  of  Ctvcago,  Rodi  lilij 

and  Pacific  Railroad. 
Just  downstream  of  Chicago,  Rock  Island  aid  PadCc 

Railroad. 


fOarthirt 

tax  ttM^t9 
cnimL 
BavaMon 
mlaai 
(NGVD) 


•522 

*S24 
•521 

•522 


Louisiana. 


CKy  of  Near  Orleans  and  Oitaans  P»ish. 


GuH  o(  MexKO/Lake  Borgne. 

Gulf  of  Uetdoo/UtiB 

Pontchartain.. 


Irtersecliun  o(  Chat  Menkiar  Pas*  A  kHsnuasM  Wa- 
terway. 
At  northern  cukle-aac  of  rrmcasoo  Road. 


imersadion  of  Alba  Road  aivl  Luaino  Road. 


Maps  ava«*le  for  ropectior  at  the  Deparlmerit  of  SaWy  and  Psrtnits,  Bulking  Pemiit  Division.  Room  ^^ 


•18 

•12 
•11 


7BM.  Near 


Loulaiarta. 


Ur*x»rporatBd  Areas  of  St  John  the    Lake  Pontetiartran  . 

Baptist  Parish.  | 


Apprxadmately  300  teal  from  ahoreina.. 


•16 


Maps  avafcUe  for  inspectnn  at  St  John  the  Baptist  Pokoe  Jury  Inspector's  Office.  Parish  Courthouse.  1801  West  AMne  Hi^way  LaPlaca.  Lousiana  70068 


Louisiana. 


Unincorporated    Area    Ol    Ti 


Tangipahoa  River.. 


Natalbany  River.. 


Ponehaloula  Creek..: 

Yskow  Water  River  Cvtf. 

Beaver  Creek 

Button  Creek.. 


.hist  downstream  of  U.&  fViway  190 

*m  downskaam  of  Stale  lighway  443 

ApprogdmaWy  400  leet  upstream  of  Stale  iS^mmi  16. 
Aial  t^atraam  of  State  lli^iwy  10. 


Approximately  500  feel  i4>slream  of  Stela  HMway 

440. 
Just  upstream  of  State  Highway  1054_ 
Just  upstream  of  State  Hi^way  1064_ 


Juat  downs* earn  of  State  Hi)^iway  442.. 

Just  upakaam  of  Stals  mghwy  40 

Just  i^Nkaam  of  State  Hi^iway  16 

Ju«  upataam  of  Bennett  Road 

Just  downstream  of  State  Hi^^way  1048- 


Just  upstream  of  U.S.  Highway  190  (waateind). 
Just  upstream  of  U.S.  Ili^iway  190.. 


Lake  Maurepas.. 


.Maps  availabia  tor  inspectton  at 
Send  commanls  to  Mr.  Cade 


I  Lake  Pontt^hartrtan .. 


Maryland.. 


Tyoar  Aaaocolee,  he  110  East  Chestnut.  Anale,  I  niwlMis  70422. 
Tangipahoa  ParWt  Polee  Jury  Presklenl.  P.O  Box  215.  or  Mr.  Wltam 


Just  upstream  of  Mnois  Cental  GuN  Ralroad- 

Just  dowiislieaiii  of  U.S.  Highway  51 

Along  shoreline 

Atong  shoreine____ 


•32 

•4S 
•109 
•128 
•173 

•220 
•44 
•58 

•88 
•124 

•163 

•175 

*3» 

•40 

•175 

•196 

•IS 

•18 


BaMmore.  City  of.. 


Tycar  of  WMam  Tycar  Associalas.  Inc.  P.O.  Box  176.  Ainlla.  I  nisMM  70422. 


PaiapacD  Rtvar . 


Curtis  Bay.. 


Colgate  Creek 

Northwoal  Harbor 

MWdte  Branch,  Patapeco  River.. 


Maps  avaliMe  tor  knpecVon  at  the  Planr*ig  OeparlmenL  222  East  Saratoga  Street,  BaMmore.  Mwylwd. 
Send  commente  to:  Honorable  WilkamDonaklSchaefer.  Mayer,  CMy  of  BaHimore.  250  Oty  Hal.  Baltimora, 


Southeast  of  Routs  695.. 
Northwest  of  Route  685... 


East  of  Baltimore  and  Ohn  RakoaJ  i 
Wagners  Point 

At  Hartrar  Tunnel 

Northeast  of  Hanover  Swat 

At  Hanover  Street 

At  Patapeco  Avenue.. 


the  MdnHy  of 


Northeast  of  Ferry  Point 

Southwest  of  Ferry  Point 

At  oontkianoa  wfK  Patapeco  River - 
At  Conral  Rairoad. 


At  confluence  wNh  PaU^aoo  Rlvar- 

Soulhaast  of  Locust  Point 

Northwest  of  Locust  Point  .„.__ 

At  Hancpver  S»eat  Bridge 

At  WasMm  Marylwid  Rriroad 


♦12 

•10 
•» 

•10 
•10 

•8 
•8 

•10 
•8 
•8 
•8 

•10 

•10 
•8 

•10 
•8 


Maryland  21202. 


Banartotv  Town.  Kent  CSounly. Sassafras  River.. 


Maps  avalabis  tor  Inapectton  at  the  Town  Ofltae.  Monday  and  Friday.  bMwaan  2M  p.m.  and  *M  p.m..  „. 
Sand  comreawla  to  Honorable  WWamFahnnwv  Mayor  of  BaOartoix  P.O.  Box  54.  BeOarton.  Maryland  21610 


From  eastern  corporate  knits  to  Clark  Road  extended.. 
I  FfomClarit  Road  extended  to  weslern  corporate  In^ . 


•14 
•IS 


Baflerton.  Maryland. 


M«ytwid.. 


Hartord  County,  UnineorporatBd  Areas. 


Buih  rVw.. 


OnarPoMOtaak. 


Eastern  shoreine  north  of  Conral  to  Park  Beach  Drkra 


Weatam  shorsina  feom  Bkch  Avenue  aklandad  to  ttw 

Bush  Rivar  Yacht  Ck<>. 
Western  shorslne  Irani  Bush  RIvar  Yacht  Club  to 

Baker  Avenue  Weat  axtaivtsd. 
Western  shoreline  north  of  Count 


Southern  shorekne  In  vk^inily  of  Kennart  A< 

landed. 
Northam  shorelne  in  vIckMy  of  Hwlonl  Bo«  Ckib 


•IS 


•IS 
•12 


•14 


•IS 
•IS 


•12 


w 
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Proposed  Base  (ioo-Year)  Flood  Elevations— Continued 

State 

aty/to«ir)/county 

Source  of  floodng 

Location 

fOepthki 

feet  above 

ground. 

'Elevatnn 

intaet 

(NQVD) 

- 

^ 

Gunpowder  Hiver 

Susquehanna  River 

Dear  Greek ~ 

enca  with  Gunpowder  Fans. 
ShoreHne  from  Havre  de  Grace  corporate  hnHs  to 

LapKKjm  Road  (extended). 
Cor>owtngo  Dam „«.,    „..    

•13 
•12 
•36 

Ady  Road  (State  Route  543)  upstrawi  sida 

Greir  Nursery  Road  upstream  side 

C3ierry  Hill  Road  upstream  side 

Rocks  Road  (State  Route  24)  upstream  side 

•209 

Swan  Cr8el(...„....«...»«.».».„.„..,.„... 

•240 
•265 
•299 

St  Clair  Bridge  Road  2nd  crossing  downstream  side 

Federal  Hill  Road  (State  Route  165)  upstream  side- 
DarT>— upstream  BMie 

•324 
•336 

•355 

Caraa  Roati — upstraam  airfs       

•387 

Amos  Road— upstream  side 

State  Route  23 — upstream  side _     .„   

•413 
•462 

JoWy  Acres  Road — upstream  side ..«. 

•466 

Approximatety   1,700'   downstream   of   Long   (Corner 

Road, 
(bounty  Bourxlary „ „ , 

•496 
•510 

•12 

State  Route  1 32  upstream  side ._ 

•26 

At  Oak  Street _ .-. _ 

Stats  Rnula  407  upalrMin  ^4*      

•66 
*153 

Interstate  Route  95  southbound  upstream  aide 

Gilbert  Road  upstream  side „.         „ . 

•188 
•214 

Bynum  Run. „ 

Tilxitaiy  2  to  Bynum  Run 

Wyaong  Branch 

Famandto  Branch  .„ „ 

Ha  Ha  Branch 

FustRrfm^li    

•10 

State  Route  7  upstream  side ., 

Hookers  Mm  Road  upstream  aide 

•20 
•45 

Most  downstream  Private  Rnacf  (ford)  upstream  side.-... 
Wheel  Road  upstream  aide_ _ , 

•87 
•131 

At  Andrews  Way „ 

•203 

MacPhaH  Road  upstream  skJe 

•209 

State  Route  22  upstream  side _          

•266 

Souttiampton  Rnad  upalrAsm  side «..« 

•298 

Confluence  of  Wysong  Rranrh   

•324 

U.S.  Route  1  Belair  Bypass  upstream  aide  of  cutvait 

Bynum  Road  upstream  side 

•385 

•411 

Approximately  S.WJO'  upstream  of  Bynum  Road 

Confluence  of  Tributary  2  to  Bynum  Run „ 

side. 

Confluence  with  Tributary  1  to  Bynum  Run 

Souttiampton  Road  upstream  aide.., „ 

•439 
•269 
•293 

•aeo 

•294 

Confluence  with  Bynum  Run 

Private  Farm  Road  downstream  aide..-—.. 

•324 
•346 

Virginia  Avon »  (avtanriad)    

•248 

U.S.  Route  40  upstream  side 

•13 

At  Philadolpha  Road  (State  Route  7) 

Red  Maple  Drive  extended _ 

•86 

•54 

Approximately  140'  downstream  of  mterataM  RouM  95.. 
U.S.  Route  40  upstream  aide 

•74 
•17 

State  ftoute  7  upstream  side 

•31 

Confluence  of  Tributary  3  to  Wintara  Run. 

Singer  Road  upstream  skle - „.„.„ «„.„ 

•80 
•91 

Atkisson  Dam  upstream  side 

•128 

Ring  Factory  Road  upstream  skJe 

Whitaker  MHI  Road  upstream  aide. 

•143 
•162 

Bel  Air  Road  upstream  skle ....     „            _      _.      _ 
WIMwnnd  Drive  upalraam  aMe,,,. 

•204 

•257 

Confluence  of  Long  Branch .„.     „ 

Confluence  of  West  Branch 

•294 
•337 

Confluence  of  West  Branch _„      ..„ 

Upstream  Cnanar  Rned 

•337 
•380 

Trfculary  1  to  WlnUn  Run 

Tributary  3  to  WIrtera  Run- 

Tributary  of  Eaat  Branch 

Upstream  PhiUipsmill  Road ,„ 

•381 

At  Potset  Road _.      

•406 

Upstream  Morse  Road « 

•440 

Confluence  of  Tributary  to  East  Branch .... 

•461 

Upstream  JarrettsviHe  Road .„_ 

•497 

Upstream  Federal  Hill  Road _..     

•830 

Confluence  with  East  Branch _._.      _      „... 

•337 

upstraam  Putnam  Boart             

•362 

Upstream  BakJwin  Mill  Road 

'389 

Upstream  Charles  Strset _.           ...     _ 

•412 

Upstraam  of  most  upstraam  Private  Road 

•444 

Upstream  Durtiam  Road 

•480 

Approximately  500  feet  downatrewn  of  Fumaoe  Road.-. 

•499 
•40 

Approximately  540'  downstream  of  Osyton  Road 

Confluence  with  Winters  Run _ 

•64 

•26 

Upstream  Ctiipper  Drive .       .    

•42 

Confluence  with  Winters  Run...: 

*60 

Approximately  1,360"  upstream  of  confluence  wNh 

WkitrsRun. 

Confluence  with  Atklsaon  Reservtor „ 

Apprxoimately  60'  downatreem  Wheel  Road 

•78 

•181 
•201 

Confluence  with  East  Branch 

•461 

Appnoknately  1.000  feet  upstream  of  oonfluanoe  wWi 
East  Branch. 

•467 

19561 


Deptt)  In 
it  above 
Found 
levalion 
n  feel 
MGVD) 


•13 

•12 

♦38 
•209 
•240 
•265 
•299 
•324 
•336 
•355 
•367 
•413 
•462 
•466 


•610 

•12 

•26 

•66 

•153 

•188 

•214 

•10 

•20 

•45 

•87 

•131 

•203 

•200 

•266 

•298 

•324 

•385 

•411 

•439 

•269 

•293 

•269 

•294 

•324 

•346 

•246 

•13 

•26 

•54 

•74 

•17 

•31 

•60 

•91 

•128 

•143 

•162 

•204 

•257 

•294 

•337 

•337 

•360 

•391 

•406 

•440 

•451 

•497 

•630 

•337 

•362 

•389 

•412 

•444 

•460 

•408 

•40 

•64 

•26 

•42 

•80 

•78 

•181 
•201 
•461 
•467 




Proposed  Base  (100-Year)  Ftooo  ELEVATWws-Continued 

« 

City/to«n/oounty 

Source  oi  IkKXtng 

Loealon 

#Oap«iln 

taatabona 

•£:s^ 

kilaM 
(NQVDI 

• 

O 

< 

Confluanca  aitfh  OHri— iiii  flnxMi^ 

Bear  Cabm  Branch-. 

•188 

AITslgMBRoKl 

•243 

Upstaom  Ring  F»4nry  IVifi^ 

•271 

•292 

*318 

liimiiMMii  Cms  tm  oi^ii 

*9tti 

Bread  and  Cheese  Brwch 

Long  RrMn*^               

Innninn  Mnt              

Upstrawn  &><lnn  .9v^  nnarf              

•2B6 

Upstream  Bem«lane  Drkia                    

•326 

Appnoimately  2.860-  upstream  o<  Bemadslls  Drtva.. 
Appnio«nately  5.400-  «)s»eam  ct  Bemadads  Orws 
Confkjenoe  laiih  WInlKit  Run 

•350 
•380 
•290 

Upskaam  nl  *n,^MM>  dn^ 

•323 

Upstraam  RyMi  Rnari         

•380 

Coniluanoa  ■«•<  tMiian  (km 

•294 

Upstaam  Bnggn  Rnari        

•3S0 

Uoetream  PrwatB  Rn«1 

•384 

IJnilmm  Wndvinnri  Onart 

*9n 

Trfcutaiy  to  Reardon  Wet„    „     „ 

Confluence  at  Tfiulaiy  IB  navitnn  Mia 

*38 

Confluence  Mtti  Raankn  MM 

•38 

Apprxoknetely  840-  upsMam  o(  confluanca  ««i  Raar- 

donMel 
Upstraam  .Inppii  Ftrm  Road 

•43 

•13 

Uostrsam  of  Trimble  Rand 

♦20 

Appncoimalely  40a  i^streem  of  oonRusnoe  aMi  UMa 

Gunpowdsr  Fans. 
Appnoimately  1.450-  «Mlrsam  of  conlluenoa  with 

ume  Gunpowder  Fait. 
Upatrawn  Rack  Fntl  Rnail          

•198 
•245 
♦290 

Titwtary  to  WMcal  Branch 

Bnrty  Br«nrli 

Confluence  of  Trtulary  In  MflMm  RfwWi 

♦328 

Uoetieam  Stale  Roule  1S9  ei4Mat 

♦371 

Appntonalely  180-  downtt—ii  of  US.  Routo  1 

♦419 

Amnmimatat^  <Mlh  MUnai  Itanrh 

♦328 

UpslmMntIt:  Rnaol 

♦355 

Confluann  ailMl  IMMna  Rnnrh 

♦297 

' 

♦331 

1 

IVMHislraam  .(^iMa  Rnaa  147 ..„ 

♦372 

Maps  avaMsle  lor  inspeclion  at  the  Bel  Air  Pubic  Ubiwy.  Hkimy  Avenue,  Bel  Air,  Maytemd 

Send  conwnentB  to  HonocaMe  Thomaa  Bananger.  Harford  Oounly  Executive.  H*toed  County  Office  BuUkig.  45  Soutti 

Mam  Street.  Bel  Air.  Mwyltnd  21014 

M*»>lw4ii<sMM 

MMord,  Town,  Worcester  Counly_.    _ 

MBRkar 

UfKtraam  m  MflBun  fitaMt 
Downslnuun  nl  HnMRl  .^fiMt    

♦239 
♦242 

♦247 

AppncQimiltaly  TOO- upMraam  n<  U«n  SVWM    

♦270 

Appnioimatety  300-  downtaeani  of  CMa  Skeet 

♦273 

Appnmimalaly  88- i^iatiaani  <K  na>  «MX  

♦278 

♦307 

"ff'T^'wif"  Of  ^^fandnned  Ralmid  

♦321 

♦32$ 

UpstrMm  ol  liilimtt  J^bMa 

♦aM 

♦301 

O^riMiDmnk 

Upmraam  o<'>'^  Road 

♦307 

UpsMMii  nf  Mnrth  Pnxrf  nM» 

♦351 

nrwlliianna  aiilh  OniUny  fHnfi 

•283 

♦291 

StaVRmnk 

iipMna«>n  c<  y)pc*n»  Road 

♦238 
•MS 
•246 

Upstream  of  Intarstiitn  RraiM  185 

1  Ipnlraam  ri  Ronaur  Stn»«<                 

ConfluWKii  wilh  ntMrtai  RiuK 

*9dA 

Huddabeny  Brook      

IJptdraam  nl  <V«ilt<  UMn  SMM            ,     , 

•254 

•283 

•327 

UpBlraam  of  Congraaa  Tarraea  naMfif 

•380 

(Vn>nMmim  nf  iVwiflnrmI  RAnad 

Upstream  of  uppsr  1  nin  1  i^a  Ptem     

•288 

Upatawn  o(  Fhin  SbMK                            

•330 

Conflueiwe  «nt>i  Huddatmrry  Rmrdi 

Appmidmalaiy  1  .YM- i^iahoam  ri  fiSyar  MB  %,«) 

•316 
•333 

Map*  avalable  lor  in^wction  81  the  Tom  Hal.  52  IMn  SkMt.  lyMtord.  Massachusetts. 

Send  oonments  to  the  Honorable  John  A.  Beoda.  Jr,  Chrimian  of  the  Town  o(  MWoid  Bowd  ol  Select 

men.  Town  Hal.  52  Main  SkMl.  MMord.  Maaaachu 

tatit  01757. 

MtoNgan™                         .    1 

(Twp.)  Bedkini,  CslMut  (ViMr^y 

Kiiliwy*»>*v\  Okm^ 

% 

VHMtmatmCiatk 

At  upstream  corporate  brMs  (near  Cuaiar  Road) 

Abouia.7S0  tat*  lyaliaaiii  rt  Cimt^  ttpatf 

•804 
•806 

At  confluanoa  wHh  Kalaniainn  Rkiar           

•804 

Jm*>  wpmmwii  <H  Mkihlgan  Avfnit 

At  ups»aam  oorporalt  ImHt  (about  1.500  (eat  up- 
stream of  Cross  SkaaQ. 

*•  r«^«<^.<^nnf  .p^  t'Htlliail  II 1  K'^ 

•812 
•803 

1 

•803 

Send  oommentt  to  Honorable  Beat  Jordan.  Supandaor,  Tonmahip  o)  Bedionl.  Toim  HM.  lis  South  Uldrilo,  Batae  Cra 

ek.  lilchigan  48017. 

MieNgan — 1 

(T«^)  ekimood,  Leelanau  County-        ..1 

"•■I  AinvQrand  TrswM  St^  «.— ..1 

.qhMalna                                                                                   I 

•S84 

19562 
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Proposed  Base  (lOO-YEAit)  Flooo  Elevations— Contfnued 


state 

CMy/town/county 

Sauce  of  tloodkig 

Locatian 

#Dep«hln 

feet  above 

ground. 

■Bevalion 

in  feet 

(f^GVO) 

Lake  Laeknee 

Cedar  LaKe 

Outflow  from  Cedar  Lake 

Shoreline  _ ~ _ 

*seo 

Shoreline 

Shoreline _ 

•695 

*5e4 

Maps  avalaUe  for  inspectian  at  the  Toam  Hal,  10740  Chany  Band  Ftoad.  Traveraa  City,  Mictiigaa 

Send  con— ama  to  Honorable  Stanley  KomNtaiflaiiiefc.  Skpamiaar.  Township  of  Elmwood,  Town  HaH,  1O740  Cherry  Bend  Road,  Traverse  City,  Michigan  49684. 


Mkhigan.. 


(T*i*J« 


Grand  Traverse  Bay.. 
Elk  Lake „ 


Torch  Lake... 
Torch  River.. 


Shoreline .. 

Shoreine.. 

Shoreline.. 

Just  downstream  of  Cherry  Aawnue.. 

At  mouth  at  Skegamog  Lake 


*SM 

*5M 
*S01 

*sei 

•680 


Maps  avatable  for  inspeclton  at  Mr.  Ckys* 
Send  conmemt  to  Honorable  Charlaa  Oait 


Room  #1.  Box  190,  Kewadm,  Mehigan. 
T««nMP  el  Miltoa  Routo  #1,  Box  190.  KaMadki,  Mk:higan  49648. 


MhMgan.. 


VM-Jm) 


OaMnd  County.. 


•931 

Oudet - 

Lake    (North 

,hanr)el 

•939 

Just  upstream  of  Emtxjrke  Boulevard  ........ 

•943 

Juet  downstream  of  dam  near  Hatchery  Road 

Just  downstream  of  Oakland  Lake  East  Dam 

•947 
•964 

Oakland  Lake  West 

About  500  feet  downstreai*  of  Van  Norman  Lake 
OuOel. 

Just  downstream  of  Oakland  Lake— West  Outlet 

•961 

•969 
•954 

Coles     Bay— Otter 

ChanneO. 
CInton  River  West  C 

At  eonfkjence  with  Clinton  River 

Just  downstream  of  Hatcfiery  Road.„ _. 

•932 
•94S 

•950 

Otter  Lake 

Shoreline __ — 

StioreHne « ».»...»»...«...........,.....».«..».. 

Shor«lk>« ,    , 

•931 

Cass  Lake 

•932 

Loon  Lake 

•862 

^Vfnl  lakit 

Shoreline  

Shmnlinii      

*980 

Ufcyi>e«d  1  fka             

•860 

V«n  Momffln  lake 

tftifft^flin^       „ 

•808 

Eagle  Lake 

Shoreline _..            _ 

Shoreline 

•980 

Sylvan  Lake. 

•931 

Ia«iar  1  aka 

•960 

MlCntifr  tak^        

•953 

«.4.~yh»i^  1  .k. 

tB-j.JL.i 

*9S3 

Miihaiiti  \itm 

?a»r»^iM                   

•853 

Sivsr  1  sht 

Skn^bM 

•962 

Upper  Silver  Lake..„ 

Shoreline _„     .„ 

Shoreline 

Shoreline „               „ 

Shoreline „ 

•962 

Lotus  Lake. ._       ._    .. 

•968 

MacedayLake 

•808 

Williams  Lake 

•808 

Maps  avaiable  for  lUspeclfciit  at  the  Town  Han  S200  CMc 
Send  cofwnants  to  Homrabla  Janas  E. 


Drive,  Waterfonl,  Michigan. 

.  Charter  Township  of  Waterford.  Town  Hal.  P.O.  Box  428,  5200  CMc  Center  Drtve.  Waterford,  MkMgan  48095. 


Mtaouri.. 


(Q 


CDaiaait  CBwity... 


Grand  Rivac- 


AtxMJt  2,600  feet  upstream  tram  mouth  ~ 
I  Upstream  corporate  limits 


Maps  avaiable  ler  inspeetien  at  the  City  HML  ttin— fck.  MlaaoMl 

Send  comments  to  Honorable  Chart^  Prettynaan,  Mayor.  CBy  o<  Brunstvick.  City  Hal,  Brunawick, 

(QPIaaakHi^ClnwCoiaMy- Concord  Creek. 


65236. 


Lake  Concord 

Smithville  Reservoir... 
Fur)khouser  Creek 


Horaefork  Creak- 
Mkiklef*  Branch... 


Just  upstream  of  East  Concord  Drive 

About  150  feet  downstream  of  Lake  Concord  SpMway.. 

Just  downstream  of  Lake  Concord  Spillway 

About  6,000  feet  upstream  of  confluence  with  Funk- 

houser  Creek  (mar  western  corporate  kmit). 

Shorelne 

Stwrekne _ 

Just  upstream  of  confluence  with  Oak  Branch 

About  250  feet  upstream  Broe<^ay  Street _-_._. 

Just  upstream  of  Ptotsky  Avenue 

About  3.800  feet  upstream  of  Ptotsky  Avenue  (near 

western  corporate  limit). 

Just  downstream  of  State  Higftway  116 

Just  upstream  of  Atchison,  Topeka  and  Santa  Fe 

Ralroad. 

Confluence  with  Horsefork  Creek , 

.kMt  ijpe#eem  ol  East  Skvat  .__...._..._„..._____ 

Jtal  upstream  of  Main  S»aal 

Juat  upakaom  of  Second  S»ae< 

Just  utislaiii  of  Wakvil  Street 

Just  downstream  of  Fourth  Street __„__.. 


•647 


•901 
•902 
•915 
•935 

•921 
•878 
•876 


•971 

•885 
•886 

•886 

•904 
•910 
•818 

•set 

*933 


Maps  avaMble  tormapacaon  ai  8w  Oly  HA  PWMwt,  Mbaoul 

Send  comments  to  Honorable  Jack  VAson.  Mayor.  Oty  of  PlaBabwg,  703  Faimay  Drfva,  Plattsburg,  Misaouri  64477. 


Misaourf.. 


m 


Chariton  Couoly. Grand  River.. 


Maps  avalaMa  for  inspection  «t  ta  CBy  HA  StaHMr.  MtaouiL 

Send  comments  to  the  Honorable  Marilyn  Lynscott  Mayor,  To«m  of  Sumner,  City  Hall,  Sumner. 


AtXMt  5,100  feet  upstream  of  State  Highway  139.. 
I  About  8,200  feet  upstream  of  State  Highway  139.. 


•671 
•672 


New  Hampshire. 


Croydon.  Town, 


CMi%. 


At  Dartmouth  Cottage   Road/Slate  Route   to  First 
^oaslnQ. 


•778 
•TBS 
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Proposed  Base  (100-Year)  Flooo  Ei£vation8— Continued 


SttI* 

O^f/kMn/oounly 

Source  of  Homing 

LocMlon 

in  teal 
(NOVO) 

UkMMMI  GlkHin  Mrtg*  Bn^ 

*MH 

UDSimm  Pim  Minn^ 

Upsknm  corporal*  IrMt 

••13 

Maps  avtfhUe  tor  inapection  at  the  home  o«  Rita  Qfoaa.  Toi»n  CMt.  Croytton.  New  HanvaNre 

Send  conwienta  to  ttw  Honorable  Ronald  teaiie.  Ctwrnian.  HJ:.D.  1,  Box  278,  Hoipon.  Nem  Hanva»*a  03773. 


SkaMont  Town.  Cooa  County. 


Oonnaclicul  niMr„ 


Bog  Brook. 


Sand  comnania 


lor  inapection  ■«  tt»  Statford  SalecJmene  0«oe.  North  S»r««ord  na  SWIon.  North  Siirtord.  New 
10  the  Honorable  Paul  Hawtoy.  Ohaimian  of  the  Suatlord  Bowd  of  Selectmea  To«wi  of 


At  _ 

Downstream  Maidslone-Sliatioid  HolowBridga- 
At  conlluerKe  of  Connary  Bnjok . 


At  confluence  of  Smarta  Mi  Brook 

Upakeam  Stale  Route  105 

At 


At  corAuenoe  with  Comediout  Rtaar. 

Oownatraam  Spur  ftoad 

Upstream  Tetu  Road 

Oownatraan  Bog  Road 
Apprrxdmalaly  50- 


of  Egan  Road. 


•B74 

*aei 

*902 
*932 

>8e6 

*902 
*962 

*1XMS 


Warran,  Town,  Qraflon  County. 


SerKi  comnents 


OraHU  Brook. 


•or  Inspection  at  the  Town  of  Warren  Selectman's  Office,  Town  HA  Wwraa  Now  Hanvafwa. 
10  the  Honoratile  Floyd  Ray,  Chaim»an  of  the  Town  of  Wwran  Bowd  of  Selectmen.  Tgan  HM. 


Stratford.  RJFD.  #1.  Boa  82.  North  SiraHonl.  New 


llanipal*e  03S8a 


Baker  iVvsr. 


Downstream  of  Stale  Route  25. 

Confluence  of  Ore  HI  Brook 

Upstream  of  Sluto  Road 

Upsaeam  of  State  Roula  118. 


Upstraam  of  Mooalai**  Caniiwa  Road- 
Confluence  with  Baker  River. 


now  t^mWf ., 


Upakeam  of  Und  Road  (downatraam  creaaii^ 

Appronmately  1.560-  i<)aa«am  of  Lund  Road  (i«>- 
stream  crossing). 


03279. 


••75 
•718 
•TBS 
••71 
•1.10B 
•713 
•757 
•777 


Avaton,  Borough,  Cape  Miy  Counly„ 


AHanlk;  Ocean. 


Avakm.  BorougK  Cape  May  County. 


AtMiicOoeMi. 


Map*  avaiWile  lor  Inspection  at  the  Office  of  the  Municipal  OerK  Murtc^ial  BuiW«»  3100  Dune  Orl»^ 

Send  comnoma  to  HonoraM*  Dhwonh  Amiacoal.  Mayor.  Borou^  of  Aviton,  MunR0«  BuUng.  3lu0  Ouna  Drive. 


76lh  Street  extended  660  teal  aaaward  Inim  to  hlar- 

aectionirHai  Oune  Driwa. 
62nd  Street  axlandad  SSO  «**t  iiaiwpd  ftom  m 

tmaiaemiun  wMh  Dune  Drive. 
48th  Skeel  aKianded  700  laat  aaawwd  Irom  Ik  kaar^ 

aednn  with  Owe  Drive. 
S08)  SkMt  aKiandad  360  iaal  aaawM  tram  to  kaar- 

aadtan  with  Avaton  Avenue. 
13th  Street  adsnded  700  leal 

aectionwith  Avaton  Avanue. 
Dune  Drive  extended  500  it 

imeiaeuiun  with  Tti  S»eeL 
74lh  Street  extended  800  laat  aaaward  Irom  la  inlar- 

aection  witt)  Oune  Oriv*. 
S2nd  Street  extended  450  laat  kom  «s  imaraacflun 

withOjne  Drive. 
30lh  Street  at  the  Daawlaafc 


IMerseciion  of  7lh  Straat  and  Fkal  Avenue— 
mteisediun  of  3rd  Avenue  and  0»i  Straat— 
totersedion  of  77«<  Straat  and  Ocean  Dilva_ 
kMrsectlon  of  S3rd  SMet  and  Oune  Dnve_ 
imeraection  of  Paican  and  Haron  Ortve*__ 
Intaiaecliun  of  1st  Avenue  and  20lh  Skaal_ 
Intel seutlMi  of  SIh  Avenue  and  21al  S»aet_ 
imerseclton  of  Oune  Drive  and  8th  Skaat  „ 


OonOuanoa  of  Sherti  Creek  wflh  the  QuM  lalMd  Thoro- 


•14 

•14 

•14 

•14 

•14 

•14 

•11 

•11 

•11 
•11 
•11 
•10 
•10 
•10 
•10 
•10 
•10 
•11 


Jersey. 
Avaton.  New 


piaw  varsey  « 


Jaiaay  08202. 


U)wer,  TownaNp,  Oipe  May  County. 


Delaware  Bay... 
Atlantic  Ocean. 


MipaavaHbtotor 
Sand  oofwaanti  to 


at  the  Murtdpil  BuMng.  2800  Bayahor*  Ro*d.  Th*  Via*.  Nair  Jersey. 
Ttwma*  H.  Qydaadato.  Mayor  of  Lower  Townahlph  2000  Bayahora  Road,  The 


•t 

sum  ahorsina  between  Borou»  of  Oiye  Miy  Potot 

•14 

and  Oty  of  C^m  l«ay. 

Atong  the  Lower  TownaNp/Cape  May  PoM  corporato 

•10 

Imlto  between  Saagrov*  Avanue  and  Suneet  Bouto- 

Atong  the  Oty  of  Cape  May/Weal  Cape  May  oorpo- 

•It 

rato  knfl*  to  approrimatoly  020' aaal  of  kaaraaelan 

Atong  the  Lower  TownsNp/WeM  Cv*  May  corporato 

•10 

imfls  to  the  U.&  Ooaal  Quwd  BMe. 

EMIre  thorelne  between  U.&  Coast  QuMd  Base  «id 

•14 

WMaood  Oaat  corporato  fenfl*. 

Atong  the  corporato  hnlto  of  Lower  TownsNp/MU- 

•10 

•10 

tMMaood. 

V«ai,  N*w  J*r**y  OStSI. 
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Proposed  Base  <100-YEAf4  flood  Elevations— Continued 


#Oeplhln 

feet  above 

StM 

Ctty/to««n/county 

Sevree  of  noa*ig 

U)callan 

flrouiul 

'Elevation 

mtaal 

' 

(NGVD) 

Nnr  .Mirmy  

SIM    HMtar.    9vi9»t\    Cape    May 

Atlanlir  Oowin  _ 

e2nd   Street  extended  300  feet  aeaward  (rom  Iti 

intersection  with  First  Avenue. 

•14 

seiti  street  extended  400  feet  eeaward  from  its  intsr- 

•14 

•actian  with  Fnt  Avenue. 

. 

titlh  Street  extended  400  feet  seaward  ftom  la 

•14 

%• 

MaraecHon  wilh  Firat  PtttnM^ 

# 

T22nd  Saeet  extended  400  fset  seaward  ftam  Ito 

14 

ktsnadnn  ■»  SeooMt  Avenue. 

•14 

' 

and  along  Hereford  Inlet 

Sand  Marsh  along  the  eastern  bank  of  Great  Channel, 

•12 

southwest  of  Ocean  Drive 

Intersection  of  Tlwd  Avenue  and  122nd  Street 

•12 

110th  Street  extended  300  feet  seaward  lieyond  its 

•11 

intersectron  with  First  Avenue. 

88th  Street  extended  250  feet  seaward  beyond  Its 
intersection  with  First  Avenue. 

Intersection  of  118th  Street  and  ThW  Avenue 

ln>araection  of  Golden  Gate  Road  and  104th  Strael  — 

•11 

•10 
•10 
•10 

iMrvfHi^  fl*  S«m^  i-^-^  1^  oaii^  <a>i9t 

•10 

mtwsnclinn  nt  Third  Avenue  «id  RTnd  Strael 

•10 

Maps  avaiabte  for 

Sond  convnentB  Id 


at  tb«  Oaea  af  the  BoR»^  Ctak.  Borough  Hal.  9508  Sacood  Avaniat.  SMM  Harboc.  HBB)  Jaraay. 
Jamas  tMod.  Mayor,  Borough  of  Slone  Harbor,  Bonxigh  Hall.  9508  Second  Avenue,  Stone  Harbor,  Ham  Jant/f  08247. 


t  Jersey 


Sussaii,  Bomgh,  OussiaCeanty.. 


Clove  Brook., 


Ctove  Acres  Lake _ _ 

Downstream  side  of  Ctove  Acres  Lake  Dam 

Downstreant  side  of  Newton  Avenue 

Downstream  side  of  Loomis  Avenue 

Downstream  corporate  limits _ 


Maps  avateMe  for  inspection  at  the  Office  of  the  Borough  OerK,  Municipal  BuiMIng,  Two  Main  Street,  Sussex,  New  Jersey. 
Send  comments  to  Honorable  Atonzo  W.  Little,  Mayor  of  Sussex,  Municipal  Buadbift  Two  U^  Street,  Soaaex,  Nam  Jersey  07461. 


rfWf  Tone 
Mapa 
Send 


t  Cvdvtimt,  ViMsQS.  Nasrau  County .. 


}  Enorv  shofvRnv  wttwi  cofmwnil)f  „ 


at  naVMagsttel.  200  CedBrhurst  Avenue,  CedarfKirst  NMrVML 
Mchela*  A  F«m«  Uayia  al  CadlMat,  200  Cedarhurst  Avenue.  Cedarhwst,  New  York  11516. 


•429 

•414 
•400 
•407 
•401 


•11 


I  York- 


Fort     Ighnaag    Vlagai    Montgomery 


Mohawk  River.. 


Kayaderos-seras  Creek. 


Oownatream  corporate  limits  (extended).. 


Upstream  corporate  limits  (eidended) 

Confluence  with  Mohawk  Creak 

Upstream  of  State  Route  67/Fart  Johnaon  Avenue.. 
Upstream  corporate  limits 


Send  oomnurtM  to  Honorable 


at  the  OMca  tt  the  vaaga  Oar^  Si  Fort  Johnaon  Avenue.  Fort  Johnsor\  Hem  Yorti. 
Thomas  HLtla^  J)',  Mqw  or  Fort  Johnson,  58  Fort  Johnson  Avenue,  Fort  Johnson,  New  York  12070. 


•278 

•280 
•279 
•315 
•350 


NewYork- 


SoaViampton,  vnga.  Suflolk  County  „ 


Shirmecocfc  Bay- 


AtlantksOcaan.. 


Shoretra  from  appraxiniately  0.07  mUe  southwest  of 

Meadow  Lane  (extended)  to  a  poM  0.59  mUe  west 

of  Shinnecock  Road  (extended). 
Shoreline  from  a  point  of  0.59  mile  west  of  Shinrw- 

cock  Road  (extended)  to  a  point  0.1  mUe  south  of 

Boatmens  Larw  (extended). 
Stxxeline  from  a  point  0.1  mUe  south  of  Boatmana 

Lane  (extended)  to  a  point  approximately  120"  south 

of  Hill  Street 
Entire  shorelirie  wittiin  community _ 


Maps  avaMMa  for 
Serx)  comnenlato 


tf  9B  VHaga  HriH  29  Maftt  Sttvat  Seaithampton,  Ntm  York. 
Ray  L  WtMa.  ±^  Uqv  of  SoaOMMpton.  Village  Hall,  23  Main  Street,  Southampton,  New  Yorti  1 1 968. 


•9 
•8 
•7 

•14 


North  Dakota. 


Mapa  avalabia  iof 
Send  comments  to 


Mkiot  (City).  Ward  County. 


SourisRiver- 


Intsrsactton  of  33nj  Avenue  Southeast  and  S1ai  Siraal 
a(  Bwtfck  Ciinsaiiiai  and  15ai  Street 


Soiitheaa 
Intaosctlsn  ol  2nd  Avenue  Northwest  and  6th  Street 


Intersection  of  Camim  Arbolaa  and  Camirx>  Abierto .. 


al  Km  City 

rfOnOfSbto  CrlSSlBF 


'8  Oifca.  MiMl  CMC  Center.  Minot,  North  Dakota. 
Mtoot  Qvic  Cenlsr,  Minot,  l^orth  DakoU  58701. 


•1*»7 
n.552 
•1.557 
•1.563 


OHO... 


Wl 


I  jwrersw  uoaRy. 


Otito  River .. 


At  downstream  corporate  limis 

I  At  upatream  corporate  limits.- 


Maps  avaiablakx 
Send  comments  to 


I  Mqnra  Oaoa.  VBaga  HalL  409  Prospect  Street  Bniliant  Ohto. 

I  af  BlilNant.  Village  Hall.  409  Prospect  Straat,  Brilliant.  Otso  43913. 


'688 

'887 


Ohto.. 


iGowity- 


South  Fork  LkAirtg  River.. 


About  1.200  feet  downstream  of  Santos  Road.. 

Juat  downstream  of  ConraH „ 

Just  upstream  of  Conrail.. 


About  2.400  feet  upstream  of  State  Route  16.. 


'978 
'991 
•997 

'1.016 
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PnoposED  Base  (100-Year)  Flood  Ei£vation&— Continued 


siifv 


Cily/town/cauniy 


Source  o(  floodng 


KuddyFork- 


Palaskala  Tnbutaiy.. 


About  560  teal  dwwt— II  of  County  Road  151 

Upstream  corporate  iimil  Oust  (fcumstreaiii  ol  Stale 

RoulalS). 

Confkierice  miilti  South  Fork  Lidgng  Hmt 

Upstream  corporate  fenl  gust  it»iiii>ai  ol  Btailis 

Road. 


fOapAti 

taMabOM* 

gntnl 

cMMhon 
in  teat 
(HGVD» 


Maps  available  tar  mspaction  at  the  Cteik  Jraaturar'a  Ofltea.  Viiaos  Hm.  430  SouOi  ttui  S»eet.  Patasti^  (Ma 

Send  cnaments  to  Hw  Honorabte  Lew  Streets.  Mayor.  VWaga  d  Pataikaia.  VBws  Hal.  430  South  Man  Stoel.  P.O.  Bat  302.  rilaii>rti.  0>*>  430ffi. 


Oldahoma.. 


Town  o(  Alex.  Grady  County.. 


Washita  River.... 

Tiixitary  No.  1 .. 

TiixMy  Na  2.. 
Tributary  No.  3.. 


AppronimatBly  800  ieet  domsMem  tarn  Slate  Hi^ 

way  19C. 
Approxinialely  500  feel  (<>s»eam  tram  State  IM— m 

190. 
Appronin  lately  350  teet  downs*  eeia  ol  tM  Town  at 

Atax  Western  Corporate  Uaite. 
Appraamalsty  200  feet  i<isbeam  ol  H 
Just  i4)s«eam  ol  State  Hi^iway  19C_ 
Just  upstream  Irom  H  Avenue 


Appmirlmately  250  teat  duwiis>Bam  tem  Slate  HUv 
way19C. 


Maps  available  tar  mspedion  at  the  Town  Hall,  200  Broadway  Street.  Alex.  OkWnma  73002. 

Send  ooraments  to  Mayor  Gary  WHams  or  Gtanda  Ward.  Town  Ctarfc,  Town  Htf.  206  Broadway  Sbeel,  Atex,  OUtfnnN  7300£ 


Oklahoma.. 


+- 


Town  of  Colony,  Washite  County.. 


CobbOmk.. 


TiibuteiyNa  l.. 


350 
(Soger  Sbeel). 
Approximately  200  teet  upsbeam  of  Slate  HUiway 
54A 

Just  downstream  Irom  School  Road. 


Approximately  100  feel  downsbeani  ol  SWB  H^^iway 
68  (Seger  Street). 


Maps  avaiabte  lor  inspection  at  Commuraty  Buikling.  Coteny.  OMahoma  73021. 

Send  coanmonts  to  Mayor  Loy  Luakanga,  P.O.  Box  67  or  Mr.  Zane  Payne.  Town  Board  Member.  P.O.  Boa  65.  Ootoiy.  OkWwma  73021. 


Permsytvania. ... 


Sryder,  Township.  Blair  County. 


Littte  Juiiate  River .. 


BaWEa^  Creek. 


Big  Fa  Run... 


Upstream  of  Honest  Holow  Road- 


Upstieem  of  State  Route  453  (lal  ooaaintf- 

Upetream  ol  Pkmmer  Hoftm  Road 

Confluence  of  HukMoon  Run 

Upidiwm  n<  ftTi»»a 


^  Downstream  ol  Westvaco  BiilBe- 
Confluenceol  Decker  Run 


Decker  Run.. 


Schel  Run.. 


Hutchinson  Run.. 


Oownstrewn  of  Ok)  OS.  Route  220 
55). 

Confluence  of  Vanaooyoc  Rwi 

Downsaeam  of  U.&  Route  220 


Upstream  ol  State  Route  350  (1  BflWall  i  Route  52^. 
Confluence  with  BaM  Eagto  Creek. 


Downstream  ol  State  Routs  350  (1  iiukteiiili  Route 

524). 
Ups»eam  of  OM  U.S.  Route  220  0  iigitea  i  Route 

55). 
Downstream  of  1st  Private  Road 


Approximatety  1.440' unslream  of  latRmtea. Road.. 
Upstream  ol  2m  Private  Road 


Confluence  with  BaU  Eagte  Creek.. 
Downstream  o(  1st  Private  Hoad-._ 


Downstream  ol  3rd  Private  Road .. 


Approximately  1.340'  upstrsem  of  3nl  Private  I 
Approximately  2.720'  upstream  of  3n)  Pitvate  Road.. 
Upslreem  of  4Ih  Privote  Road 


Approximately  1.490  upstream  ol  4th 

Approximatety  4.650'  dowiisUeaiii  of  Townahv  Route 

510. 
Downstream  ol  Township  Route  5ia 


Approximately   1.945'  i4)a»aam  of  TownaNp  Route 

5ia 

Confluence  with  Littto  Juniate  River 

Upsbaam  of  OM  U.&  Route  220  (LegWabve  Route 

55). 
Downstream  of  Private  Road_- 


Maps  availabte  tor  mspectioo  at  the  Snyder  Township  BuikNog.  R.D.  3,  Tyrone,  Pennsylvaria. 

Send  oommeots  to  Honoratte  Eugene  Grazier,  Chainnan  of  the  Snyder  Board  of  S^iervisors.  R.D.  3.  Box  119.  Tyrone.  Pennsylvania  16686. 


Approxxnately  2.155'  downskeam  of  Township  Route 

515. 
Upstream  of  Township  Route  56 


Rhode  Island.. 


Newport,  Cily.  Newport  County.. 


AHantk:  Ocean.. 
I  NatraganaatI  Bay... 


Maps  avalabto  tor  mspectton  at  the  Office  ol  the  City  Planner,  City  HaK.  Broadway  Sheet.  Newport  Rhode  Island. 

Sand  oomnwnts  to  Honorabte  Paul  L  Gaines.  Mayor  of  Newport  CHy  HaB.  Broadway  Sbeet.  Newport  Rhode  Wand  0264a 


Entire  shoreline  within  Vie  oommunay. 
Entira  shoreline  wUhte  the  aiiwH>a«»  - 


MAS 

•997 
•1j017 


*1«6 
*1i»7 
*1A2a 

•ijaa* 

'IjIMS 
MjOCT 
•IjOSI 


*1.454 

•1.470 

•1.4S6 
•1.469 


'•8SB 
•■72 
•686 
*906 
•917 
*916 
•941 


•1fl19 
•1.045 
•1.066 
•1A48 
•1.066 

•ixns 
*i.ia> 

•1.142 

•1.176 

•941 

•967 

•\jaaa 

•1.060 
•1.080 
•1.127 
'1,160 
•967 

•1.086 
•1.146 

•906 

•911 

•948 
'1.000 

•1,053 


•t» 
•18 


19566 


Federal  Register  /  Vol.  47.  No.  88  /  Thursday.  May  6.  1982  /  Proposed  Rules 


Proposed  Base  (100-Year)  Flood  Elevations— Continued 


CRy/kMm/counly 


Source  of  Ikxxfng 


Locfltion 


#Dep0)in 

feel  above 

ground. 

'Elevation 

in  feel 

(NQVD) 


Texas.. 


I  Ctty  of  Nome,  Jefleraon  Coutny _..l  Cotton  Creek.. 


I  *M  upstream  of  3rd  Street .. 


Maps  avatable  for  inepeclion  at  Mayor  Ferguson's  Office  at  the  Briggs  Motor  Company,  U.S.  Higtway  90,  Southside,  ^4ome,  Texas  77629. 
Send  comments  to  Mayor  Ferguson  or  Catherine  McOermartd.  Mayor  Pro-tern,  CHy  Hal,  P.O.  Ora««er  D,  Nome.  Texas  77629. 


(National  Flood  Insurance  Act  of  1968  (Title  XIII  of  Housing  and  Urban  Development  Act  of  1968).  effective  January  28.  1969  (33  FR  17804. 
November  28,  1968),  as  amended;  42  U.&C  4001-4128;  Executive  Order  12127.  44  FR  19367;  and  delegation  of  authority  to  the  Associate 
Director) 

Issued:  April  26. 1982. 
Lee  M.  Thomas. 

Associate  Director,  State  and  Local  Programs  and  Support 

(FR  Doc  82-11992  Filed  5-5-82:  8:45  am| 
9IUJNG  CODE  671»-(»-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171  and  172 
[Docket  HM-145D;  Notice  Na.82-2] 

Hazardous  Waste  Manifest;  Shipping 
Papers;  Extension  of  Time  for  Public 
Comment 

AQENCY!  Materials  Transportation 
Bureau,  Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking; 
extension  of  time  for  public  comment. 


summary:  MTB  published  a  notice  in 
the  Federal  Register  on  March  4, 1982 
(Docket  HM-145D;  Notice  No.  82-2;  47 
FR  9346}  concerning  the  adoption  of  a 
Uniform  Hazardous  Waste  Manifest 
form.  Several  requests  have  been 
received  for  an  extension  of  the  public 
comment  period.  This  Notice  extends 
the  time  for  pubUc  comment  from  April 
28  to  June  17. 1982. 

date:  Comments  must  be  received  no 
later  than  June  17. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lee  E.  Metcalfe,  Office  of  Hazardous 
Materials  Regulation,  Materials 
Transportation  Bureau,  Washington. 
D.C.  20590,  (202)  428-2075. 


(49  U.S.C.  1803, 1804, 1808;  49  CFR  1.53,  App. 
A  to  Part  1  and  paragraph  [a]  [4]  of  App  A  to 
Part  106) 

Note.— The  Material  Transportation  Bureau 
has  determined  that  this  document  will  not 
result  in  a  "major  rule"  under  terms  of 
Executive  Order  12291  and  DOT 
implementing  procedures  (44  FR  11034}  not 
require  an  environmental  impact  statement 
under  the  National  Environmental  Policy  Act 
(49  U.S.C.  4321  et  seq.) 

Issued  in  Washington,  D.C  on  April  28, 
1982. 

Alan  I.  Roberts. 

Associate  Director  for  Hazardous  Materials 
Regulation,  Materials  Transportation  Bureau. 

(FR  Doc  82-12047  Filed  5-5-82:  8:45  am) 
BILUNG  CODE  4»1».60-M 


1KB7 


Notipes 


Fadenl 

Vd.  ^.  Na  as 

Thursday,  May  •,  1982 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appiicabte  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  aiRngs,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  ager>cy  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  sectioa 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Meeting 

Notice  is  hereby  given  in  accordance 
with  §  800.6(d)[3)  of  the  Council's 
regulations,  "Protection  of  Historic  and 
Cultural  Properties"  (36  CFR  Part  800), 
that  the  Advisory  Council  on  Historic 
Preservation  will  meet  on  Tuesday,  May 
25. 1982.  in  Room  EF-100,  United  States 
Capitol,  Washington,  D.C.  The  meeting 
will  begin  at  9  a  jn.  The  meeting  is  open 
to  the  publia 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C  470)  to  advise  the 
President  and  Congress  on  matters 
relating  to  historic  preservation  and  to 
comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listed  in  or  eUgible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  Architect  of  the  Capitol:  the 
Secretaries  of  the  Interior.  Agriculture. 
Housing  and  Urban  Development. 
Treasury,  Transportation;  the  General 
Services  Administrator,  the  Chairman  of 
the  National  Trust  for  Historic 
Preservation;  the  President  of  the 
National  Conference  of  State  Historic 
Preservation  OfGcers;  a  Governor,  a 
Mayor,  and  eight  non-Federal  members 
appointed  by  the  President 

The  agenda  for  the  meeting  includes 
the  following: 

I.  Report  of  the  Task  Force  on  Regnlatioiu 
n.  Report  of  the  Executive  Director 

A.  Council  Reauthorization 

a  ICCXC^  Reauthonzati<Hi 
m.  Report  of  the  Task  Force  on  Federalism 

and  Preservation 
rv.  Report  of  the  Task  Force  on  Tax  Study 

V.  Report  of  the  General  Council 

A.  Conflict  of  Interest  Regulations 

VI.  Section  108  Project  Consideratioa 
Vn.  New  Business 


Additional  information  concerning 
either  the  meeting  agenda  or  the 
submission  of  oral  and  written 
statements  to  the  Council  is  available 
from  the  Executive  Director,  Advisory 
Council  on  HistcHic  Preservation,  Suite 
430, 1522  K  Street  NW.,  Washington, 
D.C.  20005,  202-254-3967. 

Dated  April  28, 1982. 
Robert  R.  Garvey.  Jr... 
Executive  Director. 

[FK  Doc  8Z-U310  FOed  S-6-aK  8:46  an] 
BILUNG  COOE  43M-M-II 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Record  of  Decision;  Final 
Environmental  Impact  Statement;  Hells 
Canyon  Nationai  Recreation  Area, 
Compretiensive  llanagement  Plan; 
Walkma-Whitman,  Nez  Perce,  Payette 
National  Forests,  States  of  Oregon  and 
Idaho.  CounUee  of  Baker  and  Wallowa 
in  Oregon,  Counties  of  Nez  Peros, 
Idaho  and  Adams  in  Idaho 

This  record  of  decision  pertains  to  the 
management  of  Hells  Canyon  National 
Recreation  Area  as  established  by  Pub. 
L  94-199  of  December  1975.  It  replaces 
my  earlier  decision  of  May  28, 1981. 
which  was  rescinded  for  reconsideration 
prior  to  the  September  3. 1981, 
scheduled  date  for  implementation. 
Based  on  the  analysis  and  evaluation  in 
the  final  environmental  impact 
statement  (published  June  6, 1981),  it  is 
my  reconsidered  decision  to  adopt,  with 
some  specific  changes,  alternative  C  as 
the  management  plan  for  the  Hells 
Canyon  National  Recreation  Area. 
Alternative  C  with  modifications 
provides  for  a  broad  range  of  land  uses 
and  recreation  opportunities  and  will 
continue  to  assure  resource  use  while 
protecting  natural  beauty,  historical,  and 
archeologjcal  values  of  tfie  area.  This 
alternative  is  preferred  considering 
social,  eomomic.  and  environmental 
values.  Further,  it  best  meets  the 
requirements  of  Pub.  L  94-199. 

Alternative  C  (the  selected 
alternative)  provides  for  development 
of  recreation  and  road  facilities 
consistent  with  ret«ition  of  the  existing 
character  of  the  area;  timber 
management  to  promote  stand  health, 
vigor,  and  diversity  and  provide 
between  5  and  9  million  board  feet 
annually;  grazing  use  balanced  with 


wildlife  needs  and  range  conditions 
which  are  maintained  in  good  to  better 
condition;  three  additions  (25,158  acres) 
to  the  National  Wilderness  System  are 
recommended;  and.  power  and  floattx>at 
use  regidation  during  the  peak 
recreation  season. 

In  addition,  the  management  plan 
nnder  this  ahemative  is  directed  toward 
meeting  State  water  quality  standards 
and  established  standards  for  air 
quality.  Visual  Quality  Objectives  are 
identified  and  oiltural  resource 
protection  provided  for.  As  part  of  tfie 
Comprehensive  Management  Plan,  a 
transportation  plan  proposing  improved 
road  access  on  both  the  east  and  west 
rims  of  HeDs  Canyon  for  viewing  as  well 
as  development  of  a  National  Trail  is 
incorporated.  To  help  ensure  that 
provisions  of  the  plan  are  carried  out  a 
monitoring  program  is  also  part  of  die 
plan  and  is  hereby  adopted. 

Private  land  use  regulations  whicb 
rely  primarily  on  county  zoning 
ordinances  are  a  third  integral  part  of 
the  plaa  Hey  set  forth  standards  for 
the  use  and  development  of  privately 
owned  lands  to  accomplish  the  purposes 
of  the  Act 

As  a  result  of  my  review  and 
reconsideration  of  the  original  decision. 
I  am  by  this  decision  further  clarifying 
and  modifying  the  Comprehensive 
Management  Plan  through  the 
incorporation  of  features  considered 
within  the  scope  of  the  original 
evaluation  imyx%ss  as  defined  by  the 
alternatives  considered.  Modifications 
and  clarifications  are  as  follows: 
— ^Ilie  number  of  commercial  powerboat 
permits  (1981).  allocaticuis  and 
conditions  will  generally  be  continued 
until  better  infonnation  about 
capadty,  use  trends  and  safety  is 
developed  During  the  regulated 
season,  from  May  15.  to  September  15 
each  year,  trip  permits  will  be 
required  for  floatboat  use  on  the 
entire  river  and  for  powerboat  use 
above  Pittsburg  I.antting  beginning  in 
1983  rather  than  1982.  Trip  permits  for 
commercial  operators  are  in  addition 
to  the  existing  special  use  permits 
presently  required  by  law  for  all 
commercial  operations  within  the 
National  Forest  System.  Regulations 
for  floatboat  use  will  continue  in 
accord  with  requirements  adopted  in 
1978.  The  public  including 
floatboaters  and  powerboat  interest 
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groups  will  be  involved  if  river  use 
conflicts  or  other  management 
problems  are  identified  where 
resolution  may  be  through  revision  of 
the  regulations  and  allocations  of  use. 
Resolution  might  include  alternating 
short  term  closures  for  different  types 
of  watercraft  over  specified  sections 
of  the  river.  Until  then,  however,  new 
permits  or  revised  permit  conditions 
will  be  considered  only  if  they  are 
consistent  with  the  estabhshed 
Comprehensive  Management  Plan. 
Conunercial  permit  reduction  from  the 
1981  level  is  expected  to  occur  through 
normal  permit  relinquishment  and 
cancellation  due  to  noncomplaince  or 
nonuse. 

— Increased  powerboat  access  and 
share  of  the  river  during  the  regulated 
use  season  are  provided  During  the 
regulated  period  50  commercial 
powerboat  and  50  private  powerboat 
days  per  week  will  be  the  capacity 
limit  permitted  for  use  of  the  river 
from  Pittsburg  Landing  upstream  to 
the  base  of  Rush  Creek  Rapids. 
Within  this  limit,  a  meiximum  of  six 
powerboats  per  day  of  combined 
commercial  and  private  use  (3  each) 
may  be  scheduled  to  continue  up  the 
river  from  the  base  of  Rush  Creek 
Rapids  to  Hells  Canyon  Dam.  Because 
of  the  hazards  of  varying  water 
releases  from  the  dam  and  associated 
conditions  of  downstream  rapids, 
powerboat  operators  applying  for 
permits  to  use  the  river  above  the 
base  of  Rush  Creek  rapids  will  be 
asked  to  meet  minimum  equipment 
and  experience  standards  appropriate 
for  the  expected  conditions.  Campsite 
assignment  priority  will  generally  be 
given  to  floatboaters  on  this  section  of 
the  river. 

—The  Westside  Reservoir  Face 
Wilderness  recommendation  on  page 
44  and  map  is  modified  to  provide  for 
a  nonwildemess  corridor  for  the 
existing  230  KV  powerline. 

— ^The  last  sentence  on  page  31  of  the 
Comprehensive  Management  Plan 
which  refers  to  the  removal  of  the  230 
KV  powerline  from  Hells  Canyon  Dam 
to  Pallette  Junction  is  replaced  with 
the  following  sentence:  "The  Forest 
Service  will  continue  to  work  with 
Idaho  Power  Company  and  other 
private  and  Federal  energy  suppliers 
to  identify  appropriate  fransmission 
corridors  for  the  future  that  will  be 
most  compatible  with  the  purposes  of 
Pub.  L.  94-199." 

—The  management  direction  for 
Dispersed  Recreation/Naive 
Vegetation  Management  Areas  is 
supplemented  to  clarify  that  insects, 
disease,  and  noxious  weeds 
prevention  and  control  by  appn^riate 


measures  will  be  undertaken  when 
necessary  to  protect  timber  and  other 
vegetation  on  private  or  public  lands. 
— Under  the  "Kirkwood  Road"  heading 
page  6:  add  "to  the  vicinity  of  in  the 
first  sentence  in  front  of  "Kirkwood 
Ranch";  delete  the  third  sentence 

starting  "Close  the Also  revise 

on  page  22  under  "Dispersed 
Recreation/Native  Vegetation,"  the 
last  sentence  in  the  paragraph  starting 
"The  Kirkwood  Cow  Camp  •  *  '"to 
read  "The  Kirkwood  Cow  Camp  to  the 

vicinity  of  the  Kirkwood  Ranch  road 

*  *  *  t, 

— Under  Management  Direction  for 
Range  Management  on  page  20;  revise 
the  second  sentence  to  read  "On  the 
Idaho  portion,  maintain  domestic 
Uvestock  numbers  at  approximately 
the  present  (1981)  permitted  levels." 

— Under  Recreation  Use  on  page  45: 
revise  the  first  paragraph  to  read 
"Permits  for  wilderness  use  may  be 
required.  Where  wilderness  values 
are  jeopardized  by  recreation  use, 
such  use  will  be  redirected,  regulated, 
or  excluded.  Generally  party  size  will 
be  restricted  to  eight  people  and  16 
head  of  stock.  Exceptions  for  groups 
up  to  a  combined  total  of  30  people 
and  animals  may  be  approved  by  the 
Forest  Service.  Delete  the  second 

paragraph  starting  "Horses  associated 

*  *  *  t* 

Following,  by  two  geographic  areas, 
are  the  summarized  reasons  for  my 
determination. 

The  National  Recreational  Area 
Excluding  the  Snake  River  Corridor 

— Provides  for  protection,  maintenance, 
and  enhancement  of  ecological  values 
including  wildlife,  native  vegetation, 
and  unique  biological  features. 

— Emphasizes  use  of  the  area  for 
recreation  and  pubUc  enjoyment 
reasonably  balanced  wlUi  other  land 
and  resource  uses  in  appropriately 
suited  areas. 

—Establishes  direction  for  coordination 
with  State  wildlife  agencies  to 
determine  wildlife  populations  and 
habitat  needs  in  relation  to  domestic 
Uvestock  forage  requirements  and 
other  NRA  purposes. 

— Offers  a  wide  range  of  outdoor 
recreation  opportxmities  and  potential 
developments  for  .increased  use. 

— ^Provides  for  scenic,  cultural,  scientific, 
historic,  and  other  pubUcly  valued 
benefits. 

—Recognizes  and  provides  for  the 
traditional  and  valid  uses  of  the  area 
as  they  existed  on  the  date  of 
enactment  of  Pub.  L  94-199. 

— Proposes  three  highly  qualified  areas 
for  wilderness  classification  as  logical 
additions  to  existing  classified 


wilderness.  (The  proposal  for 
wilderness  is  a  preliminary 
administrative  recommendation  which 
will  be  further  reviewed  at  the 
Secretary  and  Presidential  Office 
levels  as  a  legislative  proposal  for 
Congress.  It  would  increase  classified 
wilderness  within  the  area  by  4 
percent,  from  the  current  30  percent  to 
34  percent.  (Only  through 
Congressional  action  can  Wilderness 
be  designated.) 

— Retains  130  thousand  acres  (20 
percent  of  NRA)  in  an  undeveloped 
state  offering  ample  primitive 
recreation  opportimities. 

— EstabUshes  private  land  use 
regulations  tiiat  rely  on  county  zoning 
ordinances.  Because  most  private 
lands  within  the  NRA  are  being  used 
for  agricultural  and  related  pastoral 
purposes,  their  use  and  management 
is  generally  in  accord  with  the 
purposes  of  the  NRA. 

— Resolves  identified  issues  and 
concerns  as  developed  through  pubUc 
involvement  efforts. 

Within  the  Snake  River  Corridor 

— ^Balances  traditional  recreation  uses 
while  maintaining  or  enhancing  Wild 
and  Scenic  River  values. 

— Provides  for  the  regulation  of 
motorized  and  non-motorized  river 
craft  during  peak  season  of  use  to 
maintain  fraditional  social  and 
physical  carrying  capacities  and 
recreation  experience  opportunities. 
Other  alternatives  developed  and 

considered  in  the  environmental  impact 

statement  were: 

A.  Emphasized  a  high  level  of 
recreation  facility  and  road 
development  to  improve  access  and 
opportunities  for  public  use  of  the  area 
by  motor  vehicle;  estabhshed  highest 
level  of  timber  and  grazing  use  outputs 
consistent  with  the  constraints  of  Pub.  L 
94-199;  provided  no  new  wilderness 
recommendations  and  fewest  Wild  and 
Scenic  River  use  restrictions. 

B.  Proposed  a  moderate  level  of 
recreation  facility  and  road 
development  for  public  use  of  the  area; 
sustained  moderate  level  of  timber  and 
grazing  use  outputs  in  recognition  of 
wildlife  and  visual  resource  values; 
recommended  three  roadless  areas  be 
added  to  the  National  Wilderness 
System  and  maintained  existing  levels 
of  power  and  floatboat  use  with  some 
regulation  during  the  peak  summer 
season. 

D.  Provided  for  recreation 
development  in  five  selected  locations 
and  road  access  Improvements  in  two 
locations  including  the  addition  of  a 
road  along  the  west  rim  of  Hells  Canyon 
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from  the  Lookout  Mountain  area  to  the 
Hat  Point  Road;  maintained  current 
levels  of  livestock  grazing  use  and 
permitted  timber  management  which 
promotes  stand  health,  vigor,  and 
diversity;  recommended  three  roadless 
area  additions  to  the  National 
Wilderness  System  and  provided  for 
power  and  floatboat  use  regulation 
during  the  peak  season  with  exclusion 
of  powerboats  between  Rush  Creek  and 
Wild  Sheep  Rapids. 

E.  Emphasized  rustic  facility 
development  at  a  few  selected  locations, 
limited  new  construction  for  access 
roads,  and  focused  on  the  enhancement 
of  ildlife,  scenic,  and  natural  values  as 
contrasted  to  timber,  range,  and  other 
commodity  values;  recommended  six 
roadless  areas  for  National  Wilderness 
System  classification,  and  provided  for 
power  and  floatboat  use  regulations 
during  the  peak  season  with  exclusion 
of  powerboats  between  Rush  Creek  and 
Wildsheep  Rapids. 

P.  Established  high  priority  for 
primitive  recreation  opportunities  with 
provisions  for  only  minimnin  recreation 
and  road  improvements;  management 
and  harvest  of  timber  would  have  been 
provided  solely  to  enhance  wildlife, 
recreation,  and  visual  values.  Grazing 
management  focused  on  achieving  an 
ecological  dominance  of  native  species 
for  proportionate  use  by  wildlife  and 
permitted  domestic  livestock; 
recommended  15  roadless  areas  for 
addition  to  the  National  Wilderness 
System  and  provided  for  power  and 
floatboat  use  regulations  with  exclusion 
of  poweiboats  during  the  peak  season 
from  Pittsburg  Landing  to  Hells  Canyon 
Dam. 

G.  Continued  current  (1978) 
management  as  set  forth  in  the  Interim 
Management  Guidelines;  would  have 
provided  for  maintenance  of  existing 
recreation  and  road  facihties  and 
proposed  no  new  development, 
management,  and  harvest  of  timber 
under  selective  harvest  provided  for 
only  on  available  commercial  forest 
land  not  identifled  as  roadless;  grazing 
use  would  be  maintained  at  current 
levels;  roadless  areas  would  be 
maintained  so  as  not  to  preclude  future 
wilderness  designation.  Regulation  of 
power  and  floatboats  would  be  minimal, 
constrained  mostly  by  facility 
limitations.  Implementation  of  the 
revised  plan  will  take  place  on  August  2, 
1982.  This  decision  is  subject  to 
administrative  review  (appeal)  pursuant 
to  36  CFR  211.19. 


Dated:  April  30, 1982. 
R.  Max  Petanon, 

Chief,  Forest  Service,  Department  of 
Agriculture. 

(FK  Doc.  82-12312  Filed  S-fr-a2: 8:45  ■m] 
BttJJNa  COOC  341«-11-«i 


Office  of  ttte  Secretary 

Worid  Agricultural  Outlook  Board; 
Supply-Demand  Report  Goes  to 
Subscription  Basis 

Effective  June  1. 1982,  World 
Agricultural  Supply  and  Demand 
Estimates  will  be  available  only  on  a 
paid  subscription  basis.  USDA's  World 
Agricultural  OuUook  Board  publishes 
the  report  monthly  with  supplemental 
issues  following  the  USDA  Grain  Stocks 
reports  issued  four  times  a  year. 

This  move  reflects  current  budget 
constraints  and  a  government-wide 
effort  to  recover  publication  costs. 

The  April  13  and  23  and  May  11  issues 
of  the  supply-demand  report  will  include 
a  subscription  request  Interested 
organizations  and  individuals  may 
purchase  reports  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  D.C.  20402.  The 
subscription  fee  is  $30,  domestic,  and 
$37.50,  foreign.  Single  copies  may  be 
purchased  for  $2,  domestic,  and  $2.50, 
foreign,  also  from  the  Superintendent  of 
Docimients. 

A  limited  number  of  issues  will  be 
provided  at  no  cost  to  land  grant 
university  libraries  and  the  news  media. 
Tetry  N.  Bait, 
Acting  Chairman. 

[FR  Doc  82-12311  Filed  S-S-82: 8:45  am) 
BHJJNQ  CODE  3410-<M.-M 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Antidumping  Investigation;  Sodium 
Nitrate  From  Chile 

agency:  International  Trade 
Administration,  Commerce. 
ACTtON:  Initiation  of  antidumping 
investigation. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  United 
State  Department  of  Conunerce,  we  are 
initiating  an  antidumping  investigation 
to  determine  whether  sodium  nitrate 
from  Chile  is  being,  or  is  likely  to  be, 
sold  in  the  U.S.  at  less  than  fair  value. 
We  are  notifying  the  United  States 
International  Trade  Commission  (ITC) 
of  this  action  so  that  it  may  determine 
whether  these  imports  are  materially 


injuring,  or  threatening  to  materially 
injure,  a  U.S.  industry.  If  the 
investigation  proceeds  normally,  the  ITC 
will  make  its  preliminary  determination 
on  or  before  May  27, 1982,  and  we  will 
make  ours  on  or  before  September  20. 
1982. 

EFFECTIVE  DATE:  May  6, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  Morrison.  Office  of 
Investigations,  Import  Administration. 
Intemationfd  Trade  Administration.  MS. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  D.C.  20230  (202-377-3965). 
SUPPLEMENTARY  INFORMATION: 


The  Petition 

On  April  12. 1982.  we  received  a 
petition  from  counsel  for  Olin 
Corporation  of  Stamford,  Connecticut  In 
compliance  with  the  filing  requirements 
of  §  353.36  of  the  Commerce  Regulations 
(19  CFR  353.36).  the  petition  alleges  that 
sodium  nitrate  is  being,  or  is  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value,  within  the  meaning  of  section  731 
of  the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1673)  (the  "Act")  and  that  these 
imports  are  materially  injuring,  or  are 
threatening  to  materially  injure,  a  U.S. 
industry.  The  allegation  of  sales  at  less 
than  fair  value  is  supported  by 
comparisons  of  United  States  prices 
(developed  from  price  Usts  published  by 
the  importer,  a  wholly  owned  subsidiary 
of  the  exporter)  with  a  constructed  value 
of  sodiimi  nitrate  produced  in  Chile 
(developed  from  an  analysis  of  the 
exporter's  1980  aimual  report).  The 
petition  also  alleges  that  sales  of  sodimn 
nitrate  in  the  home  market  are  being 
made  at  less  than  the  cost  of  production 
as  provided  in  section  773(b)  of  the  Act 
and  that  critical  circumstances  exist  as 
defined  in  section  733(e)  of  the  Act 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act  we 
must  determine  within  20  day%  after  a 
petition  is  filed,  whether  a  petition  sets 
forth  the  allegations  necessary  for  the 
initiation  of  an  antidumping 
investigation  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  sodium 
nitrate  from  Chile,  and  we  have  found 
that  it  meets  these  requirements. 
Therefore,  in  accordance  with  section 
732(c)(2)  of  the  Act  we  are  initiating  an 
antidumping  investigation  to  determine 
whether  sodium  nitrate  from  Chile  is 
being,  or  is  Ukely  to  be,  sold  in  the 
United  States  at  less  than  fair  value. 

We  will  also  investigate  whether  sales 
in  the  home  market  of  sodium  nitrate  are 
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being  made  at  less  than  the  cost  of 
production,  and  we  will  make  a 
determination  regarding  the  critical 
circumstances  allegation.  If  our 
investigation  proceeds  normally,  we  will 
make  our  preliminary  determination  by 
September  20, 1982. 

Scope  of  the  Investigation 

The  merchandise  covered  by  this 
investigation  is  sodium  nitrate,  a 
chemical  currently  classiBable  under 
item  460.2500,  Tariff  Schedules  of  the 
United  States  Annotated  ('TSUSA"). 
Sodium  nitrate  is  used  in  agricultural 
applications  as  a  specialty  fertilizer  and 
in  industrial  ai^lications  as  a 
constituent  of  explosives,  an  oxidizing 
material  in  glass  making,  and  an 
additive  to  charcoal  to  facilitate  ignition. 

Notification  to  FTC 

Section  732(d)  of  the  Act  (19  U.S.C. 
1673a]  requires  us  to  notify  the  ITC  of 
tliis  action  and  to  provide  it  with  the 
information  we  used  to  arrive  at  this 
determination.  We  will  notify  the  ITC 
and  make  available  to  it  all 
nonprivileged  and  nonconfidential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  will  not  disclose  such 
information  either  publicly  or  under  an 
administrative  protective  order  without 
written  consent  of  the  Deputy  Assistant 
Secretary  for  Import  Adininistration. 

Preliminary  Determination  by  FTC 

Pursuant  to  section  733(a)  of  the  Act 
(93  Stat.  163, 19  U.S.C.  1673b(a)),  the  FTC 
will  determine  within  45  days,  whether 
there  is  a  reasonable  indication  that 
sodium  nitrate  from  Chile  is  materially 
injuring,  or  is  likely  to  materially  injure, 
a  U.S.  industry.  If  the  ITC  determination 
is  negative,  this  investigation  will 
terminate:  otherwise,  it  will  proceed 
according  to  the  statutory  procedures. 

This  notice  is  published  pursuant  to 
section  732(c)(2)  of  the  Act  (93  Stat.  163, 
19  U.S.C.  1673a(c)(2))  and  S  353.37(b)  of 
the  Commerce  Regulations  (19  CFR 
353.37(b)). 
Gary  N.  Horiick. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FK  Doc  (Z-121S7  FUed  5-6-82:  8:46  ut) 
BNJJNQ  CODE  Sf  tO-2»-M 


(Order  No.  41-1  (Amendment  1);  D.0.0. 
Reference  10-3, 40-1] 

Organization  and  Function  Order, 
International  Trade  Administration 

Effective  date:  March  22, 1982. 
ITA  Organization  and  Function  Order 
41-1  of  February  15, 1982  is  amended  to 


realign  functions  reporting  to  the  Deputy 
Assistant  Secretary  for  Export 
Development  and  to  transfer  certain 
functions  to  the  Director  General  of  the 
Commercial  Services. 

1.  The  introductory  paragraph  to 
Section  2  of  Part  IV  is  amended  by 
striking  the  "and"  before  the  last  phrase 
and  inserting  the  following:  "maintains 
an  export  reference  room  containing 
information  on  major  foreign  projects 
under  consideration  by  international 
financial  institutions  and  information  on 
projected  opportunities  reported  by  FCS 
Posts  and  USCS  District  Offices, 
including  counseling  to  users  of  the 
facility:  assists  in  the  resolution  of  trade 
disputes  between  U.S.  sellers  and 
forei^  purchasers:  directs  the  E  Awards 
and  seminar  programs;  and" 

2.  Part  IV,  Section  2.05  is  amended  by 
striking  the  "and"  before  the  last  phrase 
and  inserting  the  following:  "coordinates 
the  operation  of  the  E  Awards  and 
seminar  programs;  and" 

3.  Part  IV,  Section  2.09  is  added  to 
read:  y 

.09    The  Commercial  Services 
Information  Center  maintains  an  export 
reference  facility  for  the  use  of 
C^ovemment  and  the  business 
community  wiiich  includes  information 
on  major  foreign  projects  under 
consideration  by  international  financial 
institutions,  market  research  and 
projected  opportunities  reported  by  FCS 
Post  and  USCS  District  Offices;  provides 
information  and  technical  assistance  to 
the  users  of  the  facility,  including 
information  and  counseling  on  a  wide 
range  of  export  services  available  fi-om 
the  Government  find  the  private  sector, 
provides  assistance  through  FCS  Posts 
and  USCS  District  Offices  to  resolve 
trade  disputes  between  U.S.  sellers  and 
foreign  purchasers;  designs,  tests  and 
evaluates  training  materials  and 
techniques  to  assist  U.S.  businesses;  and 
provides  training  for  both  FCS  and 
USCS  personnel  in  gathering,  accessing 
and  disseminating  commercial 
information  to  the  business  community. 

4.  Part  Vn.  Section  2.02  is  amended  to 
read: 

.02    The  Deputy  Assistant  Secretary 
for  Export  Deveiopment  develops 
domestic  and  overseas  programs 
designed  to  stimulate  the  expansion  of 
U.S.  exports,  including  activities  to 
foster  an  export  consciousness  among 
U.S.  manufacturing  and  service 
industries,  particularly  small  and 
medium-sized  businesses,  and  evaluates 
the  effectiveness  of  these  programs; 
develops  programs  to  improve  the 
access  of  U.S.  products  and  services  to 
foreign  markets,  including  identifying 
barriers  and  surveying  U.S.  laws  and 
practices  affecting  international  trade; 


directs  the  delivery  of  export 
development  programs  relevant  to  field 
support  implementation  through  the 
Regional  Managing  Directors  of  the  U.S. 
Commerical  Service;  provides 
Departmental  recognition  of  domestic 
and  foreign  trade  promotion  events;  and 
directs  overseas  event  scheduling, 
including  exhibitor  recruitment  resource 
management,  and  staging  of  the 
Department's  trade  promotion  events. 
The  Office  of  the  DAS  contains  the 
International  Expositions  Staff  w\dch  is 
responsible  for  Federal  recognition  of 
and  participation  in  international 
expositions  to  be  held  in  the  United 
States  and  the  USCS  Liaison  Staff 
which  directs  the  delivery  of  export 
development  programs  relevant  to  field 
support  implementation  through  the 
Regional  Managing  Directors  of  the  U.S. 
Commercial  Service  and  administers  the 
Small  Business  Export  Development 
Assistance  Program.  Hie  DAS  directs 
the  following  offices: 

a.  The  Office  of  Event  Management 
and  Support  Services  provides  direction 
for  facilitating  and  executing  overseas 
activities  arising  from  the  work  of  other 
Offices  reporting  to  the  DAS  for  Export 
Development  or  agreements  with  other 
Agencies  and  Departmental  operating 
units;  manages  the  certification  of 
domestic  and  foreign  trade  promotion 
events  and  activities;  directs  event 
scheduling  coordination  activities; 
stimulates  and  arranges  visits  to  U.S. 
exhibitions  and  industrial  facilities  for 
foreign  business  people  and  government 
officials;  manages  contract  and  other 
efforts  to  increase  private  sector 
assumption  of  all  appropriate  export 
promotion  activities;  coordinates  and 
develops  promotional  literature  to 
support  export  development  programs; 
develops,  recruits  and  manages  the 
staging  overseas  of  catalog  and  video- 
catalog  exhibitions;  and  serves  as  the 
central  point  for  managing  the 
administrative  resources  of  the  Offices 
reporting  to  the  DAS  for  Export 
Development 

b.  The  Offices  of  Consumer  Goods, 
Transportation  and  Industrial 
Components  Industries;  Capital  Goods 
Industries;  and  Service  Industries 
develop  programs  designed  to  foster  an 
export  consciousness  in  United  States 
industries  and  stimulate  export 
marketing  in  all  segments  of  the 
domestic  economy  which  have  the 
capability  to  export.  Each  Office  carries 
out  specified  export  development 
functions  with  regard  to  industries 
assigned;  advises  Department  officials 
on  U.S.  Government  actions  which 
would  increase  the  chances  for,  or 
present  major  obstacles  to,  successful 


U.S.  competition  for  export  sales 
abroad;  conducts  recruitment  campaigns 
to  attract  U.S.  industry  to  participate  in 
overseas  exhibitions;  maintains 
information  on  U.S.  technological 
developments  and  marketing  trends  in 
selected  industry  segments  with  respect 
to  foreign  markets  and  exporting;  works 
with  the  uses  District  Offices  to  assist 
export  expansion  activities  of  State, 
regional,  and  local  agencies  and  works 
directly  or  through  the  District  Offices  to 
provide  information  and  counseling  to 
U.S.  exporters  on  the  mechanics  of 
exporting;  facilitates  foreign  direct 
capital  «vestments,  joint  ventures  and 
licensing  by  foreign  firms  in  the  U.S.; 
develops  and  plans  trade  promotion 
techniques  including  operating  trade 
and  seminar  mission  programs  and 
special  export  promotional  events; 
encourages  U.S.  firms  to  export  to  their 
full  potential  and  works  with  the  export 
community  to  support  private  sector 
program  initiatives  and  to  develop  joint 
programs. 

c.  In  addition  to  the  functions 
identified  in  Section  2.02b,  the  Office  of 
Service  Industries  provides  policy 
guidance  and  program  recommendations 
to  foster  the  international  operations  of 
U.S.  service  industries  (such  as 
insurance,  accounting,  engineering  and 
construction,  advertising,  computer  and 
telecommunications  services,  leasing, 
franchising,  and  air  and  marine 
shipping);  and  develops  and  implements 
policies  relating  to  U.S.  and  foreign 
taxation  of  international  service  and 
other  business  operations,  international 
technology  transfer,  international 
business  practices,  international  aspects 
of  antitrust,  international 
standardization,  patent  and  copyright 
protection,  and  related  matters  arising 
from  the  international  commercial  and 
investment  operations  of  U.S.  firms. 

5.  The  attached  organization  chart ' 
supersedes  the  chart  attached  to  ITA 
Organization  and  Function  Order  41-1 
of  February  15, 1982. 
Lionel  H.  Olmer, 
Under  Secretary  for  International  Trade. 

[FR  Doc.  «2-11347  Filed  S-S-B2;  8:45  ub| 
BHJJNa  CODE  3610-2»-ll 


Petitions  by  Producing  Finns  for 
Oeterminations  of  Eligibility  To  Appty 
for  Trade  Adjustment  Assistance 

Petitions  have  been  accepted  for  filing 
from  the  following  firms:  (1)  M.  S. 
Willett.  Inc.,  220  Cockeysville  Road, 
Cockeysville,  Maryland  21030,  producer 
of  metal  stampings,  tools  and  dies 
(accepted  April  6, 1982);  (2)  Bamberg 
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Textile  Mills,  Inc.  7100  Palls  Road, 
Brooklandville,  Maryland  21022, 
producer  of  cotton  gauze  (accepted  April 
7, 1982);  (3)  Armshire  Garment 
Company,  Inc.,  P.O.  Box  647,  Pittsbiu^ 
Kansas  66762,  producer  of  men's  and 
women's  coats  (accepted  April  8, 1982); 

(4)  Continental  Swiss  Precision 
Products,  Inc.,  7173  Construction  Court 
San  Diego,  California  92121,  producer  of 
machine  tools  (accepted  April  8, 1982); 

(5)  M-J  Industries,  Inc.,  1000  Washington 
Avenue,  St.  Louis,  Missouri  63101, 
producer  of  men's  and  boys'  coats, 
jackets  and  vests  (accepted  April  8. 
1982);  (6)  Snider  Mold  Company,  Int. 
6303  W.  Industrial  Drive,  Mequon, 
Wisconsin  53092,  producer  of  metal 
molds  (accepted  April  8, 1982);  (7) 
Neptune  Electronics,  Inc.,  934  N.E.  25th 
Avenue,  Portland,  Oregon  97232, 
producer  of  audio  control  equipment 
(accepted  April  9, 1982);  (8)  The 
American  Buckle  Company,  291 
Campbell  Avenue,  West  Haven, 
Connecticut  06516,  producer  of  buckles 
for  work  clothes  and  other  metal 
products  (accepted  April  IZ  1982);  (9) 
U.S.  High  Pile  Knitting  Corporation,  P.O. 
Box  133.  Millbury,  Massachusetts  01527. 
producer  of  pile  fabric  (accepted  April 
13. 1982);  (10)  Top  Look  Leather 
Fashions.  Inc.,  555  8th  Avenue,  New 
York,  New  York  10018,  producer  of 
men's  and  women's  jackets  (accepted 
April  15, 1982);  (11)  Forrest 
Mountaineering,  Ltd.,  1517  Platte  Street, 
Denver,  Colorado  80202.  producer  of 
sports  equipment  and  men's  and 
women's  jackets,  vests,  pants,  socks  and 
mittens  (accepted  April  16, 1982);  (12) 
Basco,  Inc.,  441  High  Street.  Perth 
Amboy.  New  Jersey  08861.  producer  of 
picture  frames  (accepted  April  20, 1982); 
(13)  Wellington,  Ltd..  3300  Princeton. 
N.E.,  Albuquerque,  New  Mexico  87107. 
producer  of  jewelry,  apparel  accessories 
and  lighter  cases  (accepted  April  23. 
1982);  (14)  Craig  Byron  Dress  Company. 
Inc.,  463-7th  Avenue,  New  York,  New 
York  10018,  producer  of  women's 
dresses  (accepted  April  26, 1982);  (15) 
Communitron  Corporation,  1429  N. 
Halstead  Street,  Hutchinson.  Kansas 
67501.  producer  of  communication 
equipment  (accepted  April  27, 1982);  and 
(16)  Makray.  Ltd.,  468  East  58th  Avenue. 
Denver,  Colorado  80216,  producer  of 
men's  and  women's  coats,  vests  and 
jackets;  and  seat  covers  and  pouches 
(accepted  April  27, 1982). 

The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (Pub.  L  93-618)  and  S  315.23  of 
the  Adjustment  Assistance  Regulations 
for  Firms  and  Communities  (13  CFR  Part 
315).  Consequently,  the  United  States 
Department  of  Commerce  has  initiated 


separate  investigations  to  determine 
whether  increased  imports  into  the 
United  States  of  articles  like  or  directly 
competitive  with  those  produced  by 
each  firm  contributed  importantly  to 
total  or  partial  separation  of  the  firm's 
workers,  or  threat  thereof,  and  to  a 
decrease  in  sales  or  production  of  each 
petitioning  firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  redeved 
by  the  Director,  Certification  Division, 
Office  of  Trade  Adjustment  Assistance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce.  Washington, 
D.C.  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 

This  Catalogue  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  in  11.309,  Trade 
Adjustment  Assistance.  Inasfar  as  this 
notice  involves  petitions  for  the 
determination  of  eligibihty  imder  the 
Trade  Act  of  1974,  the  requirements  of 
office  of  Management  and  Budget 
Circular  No.  A-95  regarding  review  by 
clearinghouses  do  not  apply, 
lack  W.  Osbum,  |r.. 

Director,  Certification  Division,  Office  of 
Trade  Adjustment  Assistance. 

pit  Doc  Sa-UMO  FUed  S-6-SZ:  MS  un| 
MUJHG  OOK  M10-2S-M 


Stainless  Steel  Plate  From  Sweden; 
Preliminary  Results  of  Administrative 
Review  of  Antidumping  Rnding 

agency:  International  Trade 
Administration,  Commerce. 

action:  Notice  of  Preliminary  Results  of 
Administrative  Review  of  Antidumping 
Finding. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  stainless  steel 
plate  from  Sweden.  The  review  covers 
one  of  the  two  known  exporters  of  this 
merchandise  to  the  United  States 
covered  by  the  finding,  Avesta  Jemverks 
Aktiebolag,  for  the  period  October  1, 
1976  through  May  31, 1980.  Avesta's 
response  was  inadequate;  therefore,  the 
Department  intends  to  use  the  best 
information  available,  which  is  the  most 
recent  margin  calculated  for  Avesta,  for 
assessment  and  deposit  purposes.  The 
Department  intends  to  cover  sales  prior 
to  October  1, 1978,  in  a  subsequent 
review.  Interested  parties  are  invited  to 
comment 

EFnECTTVC  DATE  May  6. 1982. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Valerie  Newkirk  or  John  Kugelman, 
Office  of  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  Washington,  D.C.  20230 
(202r^77-5345/5289). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  8, 1973,  a  diunping  finding 
with  respect  to  stainless  steel  plate  from 
Sweden  was  published  in  the  Federal 
Register  as  Treasury  Decision  73-157  (38 
FR  15079).  On  January  1, 1980  the 
provisions  of  title  I  of  the  Trade 
Agreements  Act  of  1979  became 
effective.  Title  I  replaced  the  provisions 
of  the  Antidumping  Act  of  1921  ("the 
1921  Act")  with  a  new  title  VII  to  the 
Tariff  Act  of  1930  ("the  Tariff  Act").  On 
January  2. 1980,  the  authority  for 
administering  the  antidumping  duty  law 
was  transferred  from  the  Department  of 
the  Treasury  to  the  Department  of 
Commerce  ("the  Department").  The 
Department  published  in  the  Federal 
Register  of  March  28. 1980  (45  FR  20511- 
20512)  a  notice  of  intent  to  conduct 
administrative  reviews  of  all 
outstanding  dumping  Hndings.  As 
required  by  section  751  of  the  Tariff  Act. 
the  Department  has  conducted  an 
administrative  review  of  the  Hnding  on 
stainless  steel  plate  from  Sweden.  The 
substantive  provisions  of  the  1921  Act 
and  the  appropriate  Customs  Service 
regulations  apply  to  all  unliquidated 
entries  made  prior  to  January  1, 1980. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  stainless  steel  plate,  which 
is  commonly  used  in  scientinc  and 
insustrial  equipment  because  of  its 
resistance  to  staining,  rusting,  and 
pitting.  Stainless  steel  plate  is  currently 
classifiable  under  item  607.9005  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA). 

At  the  time  of  the  finding  there  were 
four  known  Swedish  exporters  of 
stainless  steel  plate  to  the  United  States: 
Avesta  Jemverks  Aktiebolag  ("Avesta"), 
Stora  Kopparbergs  Bergslags  AB 
("Stora").  Granges  Stal  Nybybruk  AB 
("Granges"),  and  Uddehohn  Aktiebolag 
("Uddeholm").  Stora  was  excluded  at 
the  time  of  the  finding.  Granges  and 
Uddeholm  merged  on  July  16, 1979,  to 
begin  trading  as  Uddeholm/Nyby 
Uddehohn  AB.  Therefore,  at  this  time 
there  are  only  two  known  exporters  of 
this  product  to  the  United  States 
covered  by  the  findings.  This  review 
covers  Avesta  for  the  period  October  1. 
1976  through  May  31, 1980.  The 
Department  separately  reviewed 
Uddeholm  for  the  period  January  1, 1980 
through  May  31, 1980  (47  FR  16666-7). 


We  will  cover  prior  shipments  by  both 
firms  in  a  subsequent  review. 

Avesta's  response  was  inadequate; 
therefore,  we  used  the  best  information 
available.  The  best  information  is  the 
most  recent  aj^raisement  instructions 
("master  list")  for  this  firm. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  a  margin  of 
5.22  percent  exists.  Interested  parties 
may  submit  written  comments  on  these 
preliminary  results  within  30  days  of  the 
date  of  publication  of  this  notice  and 
may  request  disclosure  and/or  a  hearing 
within  10  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  30  days  after  publication  of 
this  notice  or  the  first  workday 
thereafter.  Any  request  for  an 
administrative  protective  order  must  be 
made  no  later  than  5  days  after  the  date 
of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
dumping  duties  on  all  entries  made  with 
purchase  dates  during  the  time  period 
involved.  The  Department  will  issue 
appraisement  instructions  directly  to  the 
Customs  Service. 

Further,  as  provided  for  in  S  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  of  5.22  percent  of  the  entered 
value  shall  be  required  on  all  shipments 
of  Swedish  stainless  steel  plate 
produced  or  exported  by  Avesta  and 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results.  This 
deposit  requirement  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  S  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 

Dated:  April  23. 1082. 

Gary  N.  HocUck, 

Deputy  Assistant  Secretary  for  Import 
A  dminiatration. 

(FR  Doa  t»-U3S8  PIM  S-t-tt  tM  un) 
MLUNO  COOe  M1*-l(-M 


Duty-Free  Entry  of  Scientific  Article; 
Decision  on  Application,  University  of 
North  Carolina 

The  following  is  a  decision  on  an 
application  for  duty-free  entry  of  a 
scientific  article  pursuant  to  Section  6(c) 
of  the  Educational,  Scientific  and 


Cultural  Materials  Importation  Act  of 
1966  (Pub.  L  89-651.  80  Stat.  897)  and  the 
regulations  issued  thereunder  as 
amended  (15  CFR  Part  301). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
between  8:30  A.M.  and  5.-00  P.M.  in 
Room  2097  of  the  Department  of 
Commerce  Building,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC.  20230. 

Docket  No.  80-00420.  Applicant: 
University  of  North  Carolina, 
Department  of  Environmental  Sciences 
and  Engineering.  School  of  Public  Health 
201H,  Chapel  Hill,  North  Carolina  27514. 
Article:  Gas  Chromatograph/Mass 
Spectrometer/Data  System,  Model  MM 
70/70.  Manufacturer  VG-Micromass, 
United  Kingdom.  Intended  Use  of 
Article:  See  Notice  on  page  74957  in  the 
Federal  Register  of  November  13, 1980. 
Advice  Submitted  By:  National  Bureau 
of  Standards:  March  3, 1981. 

Comments:  No  comments  have  been 
received  with  respect  to  this  application. 
Decision:  Application  denied.  Reasons: 
An  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
article,  for  such  purposes  as  this  article 
is  intended  to  beoised.  is  being 
manufactured  in  the  United  Stdkes. 
Discussion:  Subsection  301.11(b)  of  the 
Departments  Regulations  (15  CFR  Part 
301)  provides  as  follows: 

"(b)  Manufactured  in  the  United  States.  An 
instrument,  apparatus,  or  accessory  shall  be 
considered  as  being  manufactured  in  the 
United  States  if  it  ia  customarily  produced  for 
stock,  produced  on  order  or  custom-made 
within  the  United  States.  In  determining 
whether  a  U.S.  manufacturer  is  able  and 
willing  to  produce  a  produced  on  order,  or 
custom-made  instrument  apparatus,  or 
accessory  and  have  it  available  without 
unreasonable  delay  to  the  applicant  the 
Deputy  Assistant  Secretary  shall  take  into 
account  the  normal  commercial  practices 
applicable  to  the  production  and  delivery  of 
instruments,  apparatus,  or  accessories  of  the 
same  general  category.  For  example,  in 
determining  whether  a  domestic 
manufacturer  is  able  to  produce  a  custom- 
made  instrument,  apparatus,  or  accessory  the 
Deputy  Assistant  Secretary  may  take  into 
account  the  production  experiences  of  the 
domestic  manufacturer  with  respect  to  the 
types  and  complexity  of  products,  the  extent 
of  the  technological  gap  between  the 
instrument,  apparatus,  or  accessory  to  which 
the  application  relates  and  the 
manufacturer's  customary  products,  and  the 
availability  of  the  professional  and  technical 
skills,  as  well  as  manufacturing  experience, 
essential  to  bridging  the  gap  and  the  time 
required  by  the  domestic  manufacturer  to 
produce  an  instrument  apparatus  or 
accessory  to  purchaser's  spedfications." 
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This  regulation  is  based  on  the 
following  evidence  of  Congressional 
intent: 

"It  is  considered  that  there  would  be 
justiiicabon  for  a  finding  that  an  instmment 
or  apparatus  is  t>eing  manufactured  in  the 
United  States  if  a  manufactiu^r  in  the  United 
States  has  in  stock,  or  Usts  in  a  current 
catalog  and  offers  for  sale,  such  an 
instrument  or  apparatus  which  it  has 
produced  domestically.  Moreover,  in  other 
instances,  such  a  finding  would  be  justified  if 
there  is  satisfactory  evidence  that  a 
manufacturer  is  able  and  willing  to  produce 
and  have  such  a  domestic  article  available 
promptly  so  that  it  may  be  obtained  by  the 
applicant  without  imreasonable  delay,  taking 
into  account  the  normal  commercial  practice 
appUcable  to  the  production  and  distribution 
of  instruments  or  apparatus  of  the  same 
general  type"  (emphasis  added:  HJl.  Rep.  No. 
89-1779,  B9th  Cong.,  2nd  Sess.  19). 

This  application  is  a  resubmission  of 
Docket  No.  79-00033.  which  was  denied 
without  prejudice  to  resubmission  on 
August  3. 1979.  In  its  original 
application,  the  applicant  listed  eleven 
features  as  pertinent  to  its  intended  uses 
and  claimed  that  they  were  not 
available  in  the  domestic  hfistnmient 
with  which  the  foreign  article  was 
compared,  the  12-90-G(DF) 
manufactured  by  Nuclide.  Nuclide  had 
responded  to  the  applicant's  request  for 
bid  (RFB)  in  February.  1978.  and  had 
taken  no  exceptions  from  the 
specifications  shown  in  the  RFB.  Our 
consultemts  of  the  National  Bureau  of 
Standards  (NBS)  provided  their  advice 
on  the  original  appUcation  on  February 
13. 1979.  Of  the  eleven  features  listed  by 
the  applicant.  NBS  made  no  finding  on 
four  because  they  were  features  of 
design,  maintenance,  convenience  or 
cost  and  therefore  not  related  to  the 
required  finding  of  scientific 
equivalency.  NBS  advised  that  the 
instrument  offered  by  Nuclide,  including 
its  standard  catalog  items  offered  as 
options,  satisfied  the  applicant's 
specifications,  matching  and  in  some 
cases  exceeding  the  specifications 
offered  by  the  foreign  manufacturer.  On 
the  eleventh  feature,  relating  to  mass 
range  and  minimum  ion  intensity,  NBS 
advised  that  the  Nuchde  instrument 
offered  a  mass  range  "considerably 
greater"  than  that  of  the  foreign  article. 
With  respect  to  minimimt  ion  intensity. 
NBS  made  no  finding  because  the 
appUcant  had  failed  quantitatively  to 
define  its  research  needs  in  this  respect 
In  our  denial  without  prejudice  to 
resubmission,  we  reminded  the 
applicant  that  specifications  "must  be 
presented  in  a  manner  that  permits 
comparison  of  the  instruments  in 
question"  and  noted  that  the  applicant's 
RFB  did  not  "quantitatively  define  the 
required  minimum  ion  intensity."  We 


asked  the  applicant  to  show  in  its 
resubmission  "the  actual  level  of 
minimum  ion  intensity  required  for  the 
planned  woric"  We  emphasized  that  its 
resubmission  should  address  the 
"deficiencies  described  to  you  in  this 
letter." 

In  its  resubmission  the  appUcant  did 
not  satisfactorily  address  those 
defidendes.  If  failed  quantitatively  to 
define  a  required  minimum  ion  intensity 
of  which  the  foreign  artide.  but  not  the 
Nudide  instrument,  is  capable.  It  did  not 
describe  any  research  objective  which 
the  foreign  artide.  but  not  the  Nudide 
instrument,  could  achieve  on  the  basis 
of  differing  minimum  ion  intensities  of 
the  respective  instruments. 

The  applicant  addressed  the  question 
of  minimum  ion  intensity  in  general 
terms,  alleging  that  "the  Nuclide 
response  for  mass  measurement 
accuracy  as  a  function  of  a  scan  rate  is 
inadequate.  We  requested  the 
instrument  be  capable  of  providing  15 
ppm  root-mean-square  accuracy  in  mass 
assignments  for  all  ion  5%  full-scale 
deflection  while  scanning  between  m/r 
500  and  25  with  1.5  sec.  total  elapsed 
time  between  scans.  The  Nudide 
response  specifies  a  10  sec/decade  scan 
with  no  specification  of  magnet  reset 
time  with  a  mass  assignment  of  15  ppm. 
ITje  Nuclide  response  is  imsatisfactory 
even  in  the  quoted  ±5  ppm  at  10,000 
resolution,  10  sec/decade  scan.  Nudide 
does  not  specify  either  a  mass  range  or  a 
minimum  ion  intensity  whereas  the  VG- 
Micromass  specification  includes  all 
ions  above  5%  full  scale  deflection.  TTius 
the  legal  requirements  of  the  Nudide 
spedfication  could  be  met  by  adjusting 
the  mass  spectrometer  scan  rate  so  that 
only  one  ion  from  the  sample  is 
observed  and  its  assignments  be  within 
±5  ppm.  Hiis  misses  a  large  part  of  the 
purpose  of  this  specification,  which  is  to 
test  the  over-all  ripple  on  the  instrument 
and  the  response  of  the  amplifiers." 
NBS  advice  on  this  point  is  as  follows: 

"Nuclide  does  not  as  stated  by  the 
applicant  hnply  that  their  system  is  Umited 
to  a  scan  speed  of  10  seconds  to  obtain  Ae 
requested  mass  measurement  accuracy. 
Nuclide  offered  a  reprint  of  a  pubUshed  paper  . 
that  demonstrated  that  they  bad  in  fact 
deUvered  a  system  and  that  this  system 
obtained  an  even  t>etter  accuracy  (than 
requested)  though  at  a  slower  scan  rate.  In 
both  their  bid  and  their  letter  of  February  9, 
1978,  Nuchde  specifically  addressed  this 
point  and  stated  that  their  system  would 
meet  the  required  specificationa." 

We  concur  with  NBS.  We  further  note 
that  the  foreign  article  does  not  offer  a 
guaranteed  specification  which  includes 
all  ions  >  5  percent  full  scale  defledion. 
Its  specifications  in  this  application 
state  peak  intensity  may  be  measured 


either  by  height  or  area  by  dioice  of  the 
operatcn*.  The  application  includes  a 
copy  of  a  paper  by  4he  foreign 
manufacturer  which  shows  that  in  work 
done  on  normal  alkanes,  Ct-Cu  the 
molecular  ion  intensity  relative  to  the 
base  peak  diminishes  with  the  increase 
in  the  hydrocarbon  molecular  weight 
and  is  less  than  5%  for  CuHm.  This 
paper  also  indicates  the  foreign  system 
can  normalize  peak  intensities  to  any 
selected  spedes.  Nudide  in  PUB  1374- 
0973  states  its  data  sjrstem  will  plot  or 
print  mass  spectra  as  raw  data,  spectra 
normalized  to  the  most  abimdant 
spedes  =  100.  or  spectra  intensities 
normalized  to  any  operator  selected 
spedes.  Neither  system  guarantees  a 
minimtim  ion  intensity  figure.  We  find  it 
significant  in  this  regard  that  the 
applicant's  RFB  spedfied  no  minimiun 
ion  intensity  requirement 

In  its  resubmissicm  the  applicant 
discussed  four  additional  areas  in  which 
alleged  inadequades  of  the  Nuclide 
instrument  made  it  unsuitable  for  the 
applicant's  research  purposes.  These 
related  to  (1)  high  resolution  multiple  ion 
detection,  (2)  low  resolution  mode.  (3) 
scan  speed  and  (4)  foreground/ 
background  capabihties. 

In  regard  to  these.  NBS  advised: 

"1.  The  Nuclide  bid  and  letter  of  February 
9, 1978,  specifically  addressed  the  issue  of 
high  resolution  multiple  ion  detection.  That 
particular  method  of  achieving  the 
requirements  is  not  essoitial  to  the  proposed 
research.  Thus,  retuning  an  instrument  after 
each  cycle  may  in  fact  not  be  as  useful  as 
having  more  Loheiently  stable  power 
suppUes. 

2.  In  the  Nudide  document  cited  by  the 
apphcant  (Pub.  1473-1074).  the  statement  is 
made  "Nominal  mass — ordinarily  integrated 
mass,  but  conceivably  also  mass  to  the 
nearest  half-mass  or  tenth  of  an  amn  *  *  *" 
Nudide  points  out  in  the  discussion  in  tfaia 
document  that  to  assign  masses  more 
accurately  than  this  in  the  low  resolution 
mode  is  pointless:  and  we  believe  this  to  be 
correct  Nuclide  also  states  that  the  high 
resolution  data  system  may  be  used. 

3.  Nuchde  guaranteed  the  scan  speed  at  the 
resolution  specified  by  the  applicant  No 
specifications  for  sensitivity  are  given  by  the 
appUcant  for  the  proposed  researdi. 

4.  Tlie  Nuclide  document  covering  the  data 
system  dearly  explains  tiiat  the  system  has 
the  capabihty  to  simultaneously  ooUect  and 
process  data." 

These  points  are  farther  discussed 
below. 

High  Resohitian  Mohiple  loo  Detectioa 

We  note  that  in  PUBS  1621-0476 
Nuclide  discusses  its  data  system  mass 
measurement  capabilities  as  obtained 
on  an  existing  double  focusing  mass 
spectrometer.  It  points  out  that  it  can  do 
multi-mass  monitoring  (e.g.,  MSID,  MID 
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or  peak  stepping)  either  by  its  "hard 
wired"  MMM-1  (MMM-2  is  also 
available;  PUBS  1388-0873)  or  by  its 
automation  systems  mode  (DACS  1.2) 
software.  Nuclide  also  addressed  the 
issue  of  high  resolution  MK)  in  its  PUB 
1473-1074,  where  it  states  that  its  data 
system  software  offers  mass 
measurement  to  ±5  ppm  on  the  average 
at  exponential  scans  up  to  10  sec/mass 
decade.  We  agree  with  NBS  that 
retiming  after  each  cycle  is  simply  an 
alternative  way  (almost  a  desiga 
feature]  to  achieve  high  resolution  MID 
requirements.  In  any  event,  the 
applicant  has  not  demonstrated  that 
retuoing  after  each  cycle  is  essential  to 
completion  of  any  of  its  research  and 
that  the  same  results  cannot  be 
achieved  through  high  resolution  MID 
techniques  possible  with  the  Nuclide 
instrument 

Low  Resolution  Mode 

With  respect  to  the  appUcant's 
comments  on  low  resolution  capabilities 
of  the  respective  instruments,  we  note 
that  the  apphcant's  RFB  did  not  specify 
the  need  for  calculation  of  mass  to  the 
nearest  0.01  Dalton  in  the  low  or  high 
resolution  mode.  The  Nuclide  reply  to 
the  RFB  took  no  exceptions  and  offered 
to  match  the  low  resolution 
requirements  of  the  requested  system. 
NucUde's  PUBS  1131-REV-0371  states 
that  its  data  system  for  low  and  medium 
resolution  (DA-CSl)  (^ers  mass 
calculations  to  0.25  amu  (Nuclide 
defines  "low"  resolving  power  as  at  100- 
1000  resolutions;  PUBS  1473-1074).  We 
agree  with  Nuclide  and  NBS  that  more 
accurate  assignments  in  the  low 
resolution  mode  are  pointless, 
particularly  in  view  of  the  availability  of 
high  resolution  analysis  of  any  given 
research  problem  (Nuclide's  instrument 
guarantees  resolving  powers  up  to 
30,000).  Significantly,  the  applicant 
offered  no  convincing  examples  related 
to  its  research  in  which  more  accurate 
low  resolution  readings  would  not  be 
pointless. 

Scan  Speed 

Nuclide  bid  the  scan  speed  in  the 
applicant's  RFB  (m/z  500  to  25  with  1.5 
second  cycle  times).  The  apphcant  now 
complains  that  Nuclide  did  not  specify  a 
mass  assignment  accuracy  for  these  fast 
scans.  The  10  kHz  response  of  NucUde's 
amplifiers,  the  applicant  claims,  in 
comparison  with  the  30  kHz  amplifiers 
of  the  foreign  article,  makes  it  certain 
that  "significant  peak  distortion  is 
occurring,  greatly  limiting  the  practical 
utility  of  these  scans."  The  RFB  did  not 
specify  a  need  for  30  kHz  amplifiers. 
Had  it  done  so,  Nuclide  could  easily 
have  offered  them,  or  even  50  kHz 


amplifiers  (Nuclide  letter  to  the 
Department  dated  February  4, 1970;  re£. 
Docket  No.  66-00541). 

With  respect  to  the  applicant's 
contention  that  Nuclide  can  achieve 
high  scan  speed  only  by  reducing 
acceleration  voltage  (thus  lowering  the 
instrument's  sensitivity  and  resolution), 
we  note  that  the  RFB  specified  no 
required  sensitivify  or  resolution  at 
these  speeds.  In  its  bid  Nuclide 
guaranteed  scan  speed,  mass 
measurement  accuracy  and  resolution  to 
the  applicant's  specifications. 

Foreground/Background  Capabilities 

The  applicant  now  states  that  what  it 
is  interested  in  "is  the  abilify  to 
simultaneously  acquire,  process  and 
output  data  as  three  independent  tasks. 
The  statement  that  the  Nuclide  System 
has  foreground/background  capabilities 
with  no  elaboration  does  not  assure  that ' 
even  simultaneous  acquisition/ 
processing  is  possible." 

Nuclide  took  no  exceptions  from  the 
apphcant's  RFB,  which  specified  a  data 
system  capable  of  simultaneous  data 
acquisition  and  processing.  Nuclide's 
publications  (PUBS  1614-0276  DS  and 
PUBS  1614-0278  DS)  document  this 
capabihty.  The  12-90-G  (OF)  is  fully 
computer  compatible  with  provision  for 
external  control  and  is  available  with  a 
32K  core  memory  data  system  with 
extensive  software  program 
(background  subtraction  real  time, 
foreground/background,  metastable  and 
collision  activation  studies,  etc.).  In  its 
letter  to  the  applicant  of  February  8, 
1978,  Nuclide  stated  its  belief  that  the 
system  it  was  offering  would  meet  all  of 
the  applicant's  requirements  and  asked 
for  the  opportunity  "to  insure  that 
nothing  is  omitted."  In  its  formal  bid  of 
February  23,  Nuclide  emphasized  the 
difficulty  of  "breaking  down"  its  system 
to  obtain  a  1:1  match  with  the  system  of 
another  manufacturer  (the  applicant 
issued  its  RFB  on  the  basis  of  the  foreign 
article's  published  specifications)  and 
included  an  extensive  list  of  options  to 
ensure  the  full  responsiveness  of  its  bid. 
We  conclude,  therefore,  that  any 
deficiencies  in  elaboration  of  the 
Nuclide  instrument  now  perceived  by 
the  apphcant  caimot  legitimately  be 
attributed  to  Nuclide. 

Additional  Observations 

The  record  offers  reasonable  grounds 
for  concluding  that  the  applicant's 
decision  to  purchase  the  foreign  article 
was  based  at  least  partiy  on 
considerations  unrelated  to  an  impartial 
comparison  of  the  guaranteed 
specifications  of  the  two  systems. 


In  issuing  its  RFB,  for  instance,  the 
applicant  included  the  following 
provision: 

"The  user  cannot  take  the  time  or  develop 
the  expertise  to  work  with  equipment  which 
has  not  already  had  successful  use  in  the 
field.  Therefore  any  system  quoted  must  have 
demonstrated  the  required  features  and 
components  in  at  least  one  actual  field 
installation,  and  the  vendor  must  be  able  to 
document  this  existing  performance  to  the 
user's  satisfaction.'' 

After  receipt  of  the  bids,  the 
apphcant's  purchasing  department 
wrote  that  it  would  be  necessary  either 
to  persuade  the  foreign  manufacturer  "to 
modify  their  payment  schedule  to 
comply  with  State  Terms  and 
Conditions,  or  to  decide  that  the  Nuclide 
proposal  will  work  and  waive  the 
requirement  of  a  prior  successful  field 
installation"  (emphasis  added).  Like  the 
applicant's  stated  reservations  about 
servicing  and  maintenance  of  the 
Nuclide  system,  prior  conditions 
designed  to  reduce  the  purchaser's  risk, 
such  as  requiring  previous  operation  in 
the  field,  are  essentially  matters  of  cost 
and  convenience  and  inadmissible  to 
the  determination  of  scientific 
equivalency  required  by  law.  While 
such  factors  reasonably  influence  an 
institution's  purchasing  decisions,  they 
may  not  be  made  the  basis  for  dufy-fiee 
entry.  The  statute  we  administer 
amounts  to  a  statement  that  if  an 
institution  makes  purchasing  decisions 
on  the  basis  of  cost,  convenience  or  any 
other  consideration  extraneous  to  the 
guaranteed  performance  capabilities  of 
the  respective  instruments  for  the 
histitution's  scientific  program,  the 
institution  must  also  be  prepared  to 
factor  in  payment  of  the  applicable 
duties  if  it  selects  the  foreign  instrument 

Conclusion 

On  the  basis  of  the  foregoing 
discussion,  the  Department  of 
Commerce  finds  that  there  is 
satisfactory  evidence  that  Nuclide  was 
able  and  willing  to  produce  and  have 
available  an  instrument  scientifically 
equivalent  to  the  foreign  article  for  the 
applicant's  intended  uses. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty -Free 
Educational  and  Scientific  Materials] 
Frank  W.  Creel, 

Acting  Director,  Statutory  Import  Programs 
Staff. 

[FR  Doc.  B2-123S9  Filed  5-S-82: 8:45  unj 
MLUm  CODE  M10-2S4I 
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COMMODITY  FUTURES  TRADINQ 
COMMISSION 

Privacy  Act  of  1974;  New  Syatema 
Notice 

On  April  14. 1982.  the  Commodity 
Futures  Trading  Commission 
("Commission")  submitted  a  New 
System  Report  on  CFTC-12'  and  CFTC- 
20*  to  the  Vice  President  of  the  United 
States,  the  Speaker  of  the  House  of 
Representatives,  and  the  Office  of 
Management  and  Budget.  CFTC-12  and 
CFTC-20  are  two  of  the  systems  of 
records  Into  which  certain  Commission 
records  have  been  classified  following 
the  directives  of  the  Privacy  Act  of 
1974. 'These  two  systems  contain 
registration  Forms  7-R  and  8-R  and 
related  supplements  and  schedules  that 
have  filed  with  the  Commission,  either 
by  registrants  or  by  individuals 
affiliated  in  certain  capacities  widi 
futures  oommission  merchants, 
commodity  trading  advisors,  and 
commodity  pool  operators. 

Consistent  with  the  Commission's 
revision  of  its  registration  regulations 
(45  FR  80485  (December  5, 1980)  and  46 
FR  24940  (May  4, 1981))  and  as 
described  in  the  Commission's  New 
System  Report,  the  Commission  has 
altered  these  systems  of  records  so  that 
they  will  now  include  completed 
fingerprint  cards,  cmd,  where 
appropriate,  new  Form  8-8  and  8-T.  It 
has  also  altered  these  systems  to 
include  information  relating  to  persons 
who  may  apply  for  registration  or  be 
affiliated  with  a  registrant  as  a 
principal  In  addition,  the  Commission  is 
putting  into  affect  a  new  routine  use  * 
for  those  systems  of  records  which 
would  permit  disclosures  by  the 
Commission  of  information  the 
Commission  may  receive  in  the  course 
of  its  processing  of  applications  for 
registration  of  associated  persons. 

CFTC-12 

SYSTEM  name: 

Fitness  Investigations— CFTC 

SYSTEM  location: 

These  records  are  located  in  the 
Division  of  Trading  and  Markets  in  the 
Commission's  principal  offices  at  2033  K 
Street,  NW.,  Washington.  D.C.  20581. 
Limited  records  are  located  in  the 
Chicago  regional  office,  233  South 


'  Fitness  Investigations — PTC. 

'Registration  of  Futures  Commission  Merchants, 
Fkxir  Broken.  Associated  Persons.  Commodity 
Trading  Advison  and  Commodity  Pool  Operatoi»— 
CFTC 

»5  U.S.C.  562a. 

'The  Commission's  proposal  for  adding  this  new 
roDtine  use  appeared  in  the  Pad««l  RegMer  on 
December  5.  lOBO.  4S  FK  60573. 


Wacker  Drive,  46th  Floor,  Chicago, 
IUinoi8e060& 


cateoomes  of  wumviduals  covereo  by  the 
system: 

Persons  who  have  applied  or  who 
may  apply  to  the  Commission  for 
registration  as  an  associated  person  or 
as  floor  broker,  principals  (as  defined  in 
17  CFR  3.1)  of  futures  commission 
merchants,  commodity  trading  advisors 
and  commodity  pool  operators. 

CATEGOmES  OF  RECORDS  IN  THE  SYSTEM: 

Contains  various  information 
pertaining  to  the  fitness  of  the  above- 
described  individuals  to  engage  in 
business  subject  to  the  Commission's 
jurisdiction.  The  system  includes  copies 
of  applications  for  registration  (Forms 
7-R]  and  biographical  supplements 
(Form  8-R]  as  well  as  fingerprint  cards. 
It  also  includes  correspondence,  reports 
and  memoranda  reflecting  information 
developed  from  various  sources  outside 
the  agency.  In  addition,  the  system 
contains  records  of  each  CFTC  fitness 
investigation. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Sections  4n(6)  and  8a(2)(B)  of  the 
Commodity  Exchange  Act,  7  U.S.C.  6o(6) 
and  12a(2)(B]. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  routine  uses  applicable  to  this 
system  of  records  are  the  routine  uses 
appUcable  to  all  of  the  Commission's 
systmns  of  records  and  were  set  forth 
most  recently,  under  the  caption 
"General  Statement  of  Routine  Uses,"  in 
46  FR  4598a  45961  (September  16. 1981). 
the  Commission's  annual  publication  of 
the  existence  and  character  of  each 
system  of  records  that  contains 
information  about  individuals.  In 
addition,  information  contained  in  this 
system  of  records  may  be  disclosed  in 
connection  with  the  certification  by  a 
futures  commission  merchant  of  an 
application  for  registration  of  an 
associated  person. 

POuaES  AND  PRAcncas  for  stornm, 

RETRIIVINQ,  ACCESSNM,  RETANNNa,  AND 
OISPOSNM  OF  mCOROS  M  TMI  SYSTCM: 

VRMUeC 

Paper  records  in  files  folders  and 
computer  tapes. 

RETRiEVAaamr: 

By  the  name  of  the  firm  or  individual. 


Records  are  maintained  in  locked 
cabinets. 


AppUcations  for  registration  (Forms 
7-R  and  8-R)  and  biographical 
supplements  (Form  8-R).  related 
documents  and  correspondence  are 
maintained  on  the  premises  for  three 
years  after  the  individual's  registration, 
or  that  of  the  firm  %vith  which  the 
individual  is  affiliated  as  a  principal, 
becomes  inactive.  Records  are  then  held 
in  the  Federal  Records  Center  for  seven 
years  before  being  destroyed.  Computer 
records  are  maintained  permanenUy  on 
the  premises  and  updated  periodically 
as  along  as  the  individual  remains 
registered  or  affihated  with  a  registrant 
as  a  prindpaL  Computer  records  on 
persons  who  may  apply  may  be 
maintained  indefinitely.  Computer 
printouts  are  maintained  on  the 
premises  for  six  months  and  then 
destroyed.  Microfiche  records  are 
maintained  pennanently  on  the 
premises. 

SYSTEM  MANAOCRtS)  AND  AOOROS: 

The  Assistant  Director  for 
Registration,  Division  of  Trading  and 
Markets,  in  the  Commission's  principal 
office  and  the  Chief,  Registration 
Branch,  Central  Region,  ENvision  of 
Trading  and  Markets,  Commodity 
Futures  Trading  Commission,  233  South 
Wacker  Drive,  46th  Floor,  Chicago. 
nUnois  6060&  Addresses  of  CFTC 
offices  are  set  forth  in  the  Commission's 
annual  pubIicati<Hi  of  the  existence  and 
character  of  each  system  of  records  that 
contains  information  about  individuals, 
under  the  caption,  "The  Location  of 
Systems  of  Records. '  See  46  FR  45980 
(September  16. 1981). 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  their  inquiries  to  the  FOI, 
Privacy  and  Sunshine  Acts  CompUance 
Staff,  Office  of  the  Secretariat 
CoDunodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington,  DC  20581. Telephone: 
(202)254-3382. 

RECORD  ACCESS  PROCBNJRES: 

Individuals  seeking  access  to  records 
about  themselves  in  this  system  of 
records  should  address  their  inquires  to 
the  FOL  Privacy  and  Sunshine  Acts 
Compliance  Staff  at  the  address  listed  in 
the  notification  secticm  above. 

CONTESHNQ  RECORD  PROCaMIRES: 

Individuals  contesting  the  content  of 
records  about  themselves  contained  in 
this  system  of  records  shoidd  address 
their  inquiries  to  the  FOI.  Privacy  and 


19576 


Federal  Regteter  /  Vol.  47.  No.  88  /  Thursday.  May  6,  1982  /  Notices 


y 


Sunshine  Acts  Compliance  Staff  at  the 
address  listed  in  the  notification  section 

above. 

RECOM)  SOUNCC  CATCOOfllES: 

The  individual  on  whom  the  record  is 
maintained,  his  employer,  federal,  state, 
and  local  regulatory  and  law 
enforcement  agencies,  commodity  and 
securities  exchanges.  National  Futures 
Association,  National  Association  of 
Securities  Dealers,  and  other 
miscellaneous  sources. 

CFTC-20 

SYSTEM  NAME: 

Registration  of  Futures  Commission 
Merchants,  Floor  Brokers,  Associated 
Persons,  Commodity  Trading  Advisors 
and  Commodity  Pool  Operators — CFTC 

SYSTEM  location: 

The  primary  files  are  maintained  in 
the  Chicago  office.  All  CFTC  offices 
have  summary  information  in  the  form 
of  microfiche  records.  Addresses  and 
telephone  numbers  of  these  offices  are 
set  forth  in  the  Conunission's  annual 
publication  of  the  existence  and 
character  of  system  of  records  that 
contains  information  on  individuals, 
under  the  caption  "The  Location  of 
Systems  of  Records."  46  FR  45980 
(September  16, 1981). 

categories  of  moiviouals  covehcd  bv  tmc 
system: 

Persons  who  have  applied  to  the 
Commission  for  registration  as  an 
associated  person  or  as  a  floor  broker 
and  principals  (as  defined  in  17  CFR  3.1) 
of  futures  commission  merchants, 
commodity  trading  advisors  and 
commodity  pool  operators. 

CATEGORIES  OF  RECORDS  IN  TME  SVSTEKE 

Contains  information  pertaining  to  the 
fitness  of  the  above-described 
individuals  to  engage  in  business 
subject  to  the  Commission's  jurisdiction. 
The  system  includes  applications  for 
registration  (Forms  7-R,  8-R  and  8-S) 
and  biographical  supplements  (Form  8- 
R),  schedules  and  supplementary 
attachments  to  those  Forms,  fingerprint 
cards,  and  Notices  of  Termination  (Form 
8-T).  The  system  also  includes 
correspondence  relating  to  registration 
between  the  Commission  and  the 
applicant,  registrant  or  principal  as  well 
as  reports  refiecting  information 
developed  from  various  sources  outside 
the  agency.  A  computerized  system, 
consisting  primarily  of  information 
taken  from  the  registration  forms,  is 
maintained  by  the  Chicago  office.  For 
example,  the  computer  records  include 
the  name,  date  and  place  of  birth,  social 
security  number  (optional],  exchange 


membership  (floor  brokers  only),  firm 
affiliation,  and  the  residence  or  business 
address,  or  both,  of  each  associated 
person,  floor  broker,  and  principal.  In 
addition,  the  computer  records  include 
information  relating  to  name,  trade 
name,  principal  office  address,  records 
address,  names  of  principals,  branch 
office  managers  and  agents  of  futures 
commission  merchants  as  well  as  names 
of  advisory  services  for  commodity 
trading  advisors  and  names  of  pools  for 
commodity  pool  operators. 

Monthly  microfiche  records  list  the 
niune,  business  address,  and  exchange 
membership  affiliation  of  all  registered 
floor  brokers  and  the  name  and  firm 
af^ation  of  all  associated  persons  and 
principals.  These  microfiche  records  as 
well  as  non-confidential  portions  of 
applications  for  registration  and 
biographical  supplements  are 
considered  to  be  public  records  and  are 
available  to  any  person  for  inspection 
and  copying.  In  addition,  certain 
auxiliary  records,  such  as  card  indices, 
are  maintained  which  summarize 
Loformation  contained  in  the  system 
regarding  each  associated  person,  floor 
broker  and  principal. 

autnoritv  for  maintenance  of  the 
system: 

Sections  4f(l),  4k(2),  4n(l),  8a(l)  and 
8a(2)  of  the  Commodity  Exchange  Act,  7 
U.S.C.  6f(l),  6k(2),  6n(l),  12a(l)  and 
12a(2). 

ROUTINE  USES  OF  RECORDS  MAINTAINCD  M 
THE  SYSTEM,  mCUNNNO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

The  routine  uses  applicable  to  all  of 
the  Commission's  system  of  records 
were  set  forth  most  recently  under  the 
caption,  "General  Statement  of  Routine 
Uses,"  in  46  FR  45980, 45961  (September 
16, 1981),  the  Conunission's  annual 
publication  of  the  existence  and 
character  of  each  system  of  records  that 
contains  information  on  individuals.  In 
addition,  information  contained  in  this 
system  of  records  may  be  disclosed  in 
connection  with  the  certification  by  a 
futures  commission  merchant  of  an 
application  for  registration  of  an 
associated  person. 

POUCIES  AND  PRACnCSS  FOR  STORINQ, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGK 

Records  are  maintained  in  a  computer 
memory  and  in  manual  form  in  file 
folders,  on  computer  printouts,  index 
cards  and  microfiche  records. 

retrievabiuty: 

By  the  name  of  the  individual  or  firm. 
Where  applicable,  the  computer  cross- 
indexes  the  individual's  primary 


registration  file  to  the  name  of  the 
futures  commission  merchant, 
commodity  trading  advisor  or 
commodity  pool  operator  with  whom  the 
individual  is  associated  or  affiliated. 

safeguards: 

Protection  of  non-public  records  is 
afforded  by  general  office  security 
measures.  Records  are  located  in 
secured  rooms  or  on  secured  premises 
with  access  limited  to  those  whose 
official  duties  require  access.  In 
appropriate  cases,  the  records  are 
maintained  in  lockable  file  cabinets. 

retention  and  disposal: 

Applications  for  registration  (Forms  7- 
R,  &-R  and  8-S)  and  biographical 
supplements  (Form  8-R),  related 
docimients  and  correspondence  are 
maintained  on  the  premises  for  three 
years  after  the  individual's  registration, 
or  that  of  the  firm  with  which  the 
individual  is  affiliated  as  a  principal, 
becomes  inactive.  Records  are  then  held 
in  the  Federal  Records  Center  for  seven 
years  before  being  destroyed.  The 
computer  records  are  maintained 
premanently  on  the  premises  and 
updated  periodically  as  long  as  the 
individual  remains  registered  or 
affiliated  with  a  registrant  as  a 
principal.  Computer  printouts  are 
maintained  on  the  premises  for  six 
months  and  then  destroyed.  Microfiche 
records  are  maintained  permanently  on 
the  premises. 

SYSTEM  MANAGER<S)  AND  ADDRESS: 

Chief,  Registration  Branch,  Central 
Region,  Division  of  Trading  and 
Maiicets,  Commodity  Futiu«s  Trading 
Conmiission,  233  South  Wacker  Drive, 
46th  Floor,  Chicago,  Illinois  60606. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  their  inquiries  to  the  FOI, 
Privacy  or  Sunshine  Acts  Compliance 
Staff,  Office  of  the  Secretariat, 
Conunodity  Futures  Trading 
Conunission,  2033  K  Street,  NW., 
Washington,  D.C.  20581.  Telephone: 
(202)  254-3382. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  in  this  system  of 
records  should  address  their  inquiries  to 
the  FOI,  Privacy  and  Sunshine  Acts 
Compliance  Staff  at  the  address  listed  in 
the  notification  section  above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  contesting  the  content  of 
records  about  themselves  contained  in 
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this  system  of  records  should  address 
their  inquiries  to  the  FOI,  Privacy  and 
Sunshine  Acts  Compliance  Staff  at  the 
address  listed  in  the  notification  section 
above. 

RECORD  SOURCE  CATEOORKS: 

The  individual  on  whom  the  file  is 
maintained,  his  employer,  the 
commodity  and  securities  exchanges, 
other  government  agencies,  self- 
regulatory  orgainzations  and  persons 
with  relevant  knowledge  about  the 
individual  The  computer  record  is 
prepared  from  the  application  or 
biographical  supplement  and  from 
information  developed  during  the  fitness 
inquiry. 

Issued  in  Washington,  D.C  on  April  30, 
1982  by  the  Commission. 
Jean  A  Webb, 

Deputy  Secretary  of  the  Commission. 

|FR  Doc  S£-12»e  Tiled  S-S-82:  8:4S  «m| 
BHJJNO  CODE  CSSI-OI-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Requirement  for  Foreign  Currency 
Arrangement;  Service  Sought 

The  U.S.  Air  Force  has  a  continuing 
requirement  for  a  foreign  currency 
arrangement  to  fulfill  agreements  for 
European  coproduction  of  the  F-16 
aircraft  The  agreement  with  the  current 
operator  expires  August  31, 1982,  and 
there  is  a  requirement  to  execute  a  new 
agreement  for  a  three-year  period 
commencing  September  1, 1982. 

The  agreement  involves  the  countries 
of  Belgium,  Denmark,  the  Netherlands, 
and  Norway,  and  currencies  involved  in 
the  arrangement  will  be  the  respective 
currencies  of  these  four  countries  and 
U.S.  dollars.  Central  management  and 
accounting  will  be  in  Brussels,  Belgium; 
however,  one  account  will  be 
established  for  each  foreign  currency 
and  maintained  in  the  respective 
country.  The  foreign  currency  accounts 
will  be  used  to  accept  deposits  from  the 
European  governments  and  contractors 
and  the  U.S.  Government,  to  make 
disbursements  to  U.S.  contractors  for 
their  payment  of  European 
subcontractors  and  vendors,  and  to 
make  currency  exchange  for  European 
contractors.  A  qualified  financial 
institution  will  have: 

a.  Correspondent  relationships  to 
permit  cable  transactions  among 
Belgium,  Denmark,  the  Netherlands, 
Norway,  and  the  U.S.; 

b.  Capability  for  timely  transfer  of 
U.S.  dollars  from  Europe  to  financial 
institutions  in  the  U.S.; 


c.  Capability  to  promptly  record  and 
confirm  foreign  currency  deposits;  and 

d.  Capability  of  centrally  accounting 
and  providing  magnetic  tapes  of  all 
transactions. 

Interested  financial  institutions  may 
obtain  additional  information,  includ^g 
specifications  and  requirements  for 
maintaining  the  accounts,  projected 
deposits,  and  procedures  for  submitting 
bid  proposals  by  contacting  Mr.  James 
B.  Sandidge,  Assistant  for  Banking  and 
Contract  Financing  (SAF/FMB), 
Department  of  the  Air  Force,  telephone: 
(202)  897-2657,  not  later  than  May  15, 
1982. 

Winnibel  F.  HofaBM, 
Air  Force  Federal  Register  Liaison  Officer. 

|FR  Doc  82-12483  FUed  S-5-82: 8:46  wnj 

BaXINQCODE  ssw-ei-ii 


Department  of  the  Navy 

Board  of  Advisors  to  the  President, 
Naval  War  College;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C  App.  I),  notice  is  hereby  given 
that  the  Board  of  Advisors  to  the 
President,  Naval  War  College,  will  meet 
on  June  10, 1982,  in  room  210,  Conolly 
Hall,  Newport,  Rhode  Island.  The 
meeting  will  commence  at  8:30  a.m.  and 
terminate  at  4:30  p.m.  The  purpose  of  the 
meeting  is  to  elicit  the  advice  of  the 
board  on  education,  doctrinal,  and 
research  policies  and  programs  of  the 
Naval  War  College.  For  further 
information  concerning  this  meeting, 
contact:  Miss  Elizabeth  Crosby, 
Executive  Assistant  to  the  Dean  of 
Academics,  Naval  War  College, 
Newport,  Rhode  Island  02840,  Telephone 
number  (401)  841-2245. 

Dated:  April  29, 1982. 
F.  N.  Ottie, 

Lieutenant  Commander,  JAGC,  U.S.  Navy, 
Alternate  Federal  Register  Liaison  Officer. 

[FK  Doc  82-12313  Filed  5-6-82  8^t5  ami 
MLUNQ  CODE  SStO-AE-tt 


Navy  Resale  System  Advisory 
Committee;  Partially  Closed  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  notice  is  hereby  given 
that  the  Navy  Resale  System  Advisory 
Committee  will  meet  on  May  24, 1982,  at 
the  Four  Seasons  Clift  Hotel,  495  Geary 
Street,  San  Francisco,  California.  The 
meeting  will  consist  of  two  sessions;  the 
first  from  8:00  a.m.  to  8:45  a.m.,  the 
second  from  9:00  a.m.  until  12:30  p.m. 
Topics  to  be  discussed  at  the  meeting 
will  include  organization  of  the  Navy 
Resale  System,  plaiming,  financial 


management  merchandising,  field 
support,  and  industrial  relations. 

The  Secretary  of  the  Navy  has 
determined  in  writing  that  die  public 
interest  requires  that  the  second  session 
of  the  meeting,  which  will  involve 
discussion  of  matters  relating  solely 
either  to  internal  agency  personnel  rules 
and  practices,  or  to  trade  secrets  and 
confidential  commercial  or  financial 
information,  be  closed  to  the  public 
These  matters  fall  within  the 
exemptions  listed  in  subsections 
552b(c)(2)  and  (c)(4)  of  tide  5,  United 
States  Code.  The  first  session  of  the 
meeting,  which  will  involve  other, 
nonprivileged  matters  relating  to  the 
Navy  Resale  System,  will  be  open  to  the 
pubUa 

For  further  information  concerning 
this  meeting,  contact  Captain  J.  R. 
Akers,  SC.  U.S.  Navy,  Naval  Supply 
Systems  Command,  NAVSUP  09B, 
Washington,  DC.  20376, Telephone 
number  (202)  695-5457. 

Dated-  April  Sa  1962. 
F.N.  Ottie. 

Lieutenant  Commander,  JAGC  US.  Navy, 
Alternate  Federal  Register,  Liaison  Officw. 

PK  Doc  82-12314  POwl  S-5-8Z:  MS  am) 
nUJNQ  COOE  »10-«E-« 


Office  Of  ttie  Secretary 

Defense  Science  Board  Task  Force  on 
International  Industry-to-lndustry 
Armaments  Cooperation;  Advisory 
Committee  Meeting 

The  Defense  Science  Board  Task 
Force  on  International  Industry-to- 
industry  Armaments  Cooperation  will 
meet  in  closed  session  on  June  3-4, 1982 
in  Washington,  D.C. 

The  mission  of  the  Defense  Science  Board 
is  to  advise  the  Secretary  of  Defense  and  the 
Under  Secretary  of  Defense  for  Research  and 
Engineering  on  scientific  and  technical 
matters  as  they  affect  the  perceived  needs  of 
the  Department  of  IDefense. 

At  its  meeting  on  June  3-4, 1982  the 
Defense  Science  Board  Task  Force  on 
International  Industry-to-industry 
Armaments  Cooperation  will  review  the 
Defense  Department's  policies,  plans 
and  procedures  which  impede  or  might 
impede  international  arms  cooperation 
and  thereby  have  the  potential  for 
adversely  impacting  the  collective 
security  of  the  United  States,  its  friends 
and  Allies.  In  this  context,  the  Task 
Force  will  also  analyze  the  effect  current 
international  cooperation  policies  have 
on  the  utility  of  the  U.S.  its  fiiends  and 
Allies  to  achieve  in  good  order  and 
sustain  mobilization  capacities. 

In  accordance  with  Tide  5,  U.S.C. 
App.  1 10(d)  (1976),  it  has  been 
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determined  that  this  Defense  Science 
Board  Task  Faroe  meeting  concerns 
matters  listed  in  5  U.S.C. 
552b(c)(l)(1976),  and  that  accordingly, 
this  meeting  will  be  closed  to  the  pubUc. 

Dated:  May  3. 1982. 
M.S.Healy, 

OSD  Federal  Register  Liaison  Officer. 
Deportment  of  Defense. 

(FK  Doo.  IZ-U382  FUed  S-t-82: 8:45  am) 
BMJJMaCOM  M10.41-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

[Docket  No.  ERA-FC-«2-013;  OFC  Case 
NumlMf  50552-«292-34-221 

Powerplant  and  Industrtai  Fuel  Usee; 
CtHigach  Electric  Aaaociation,  Inc. 

agency:  Economic  Regulatory 

Administration,  DOE. 

ACTION:  Notice  of  acceptance  of  petition 

for  exemption  by  Chugach  Electric 

Association,  Inc.  and  availability  of 

certifications. 

summary:  On  April  5, 1982,  Chugach 
Electric  Association,  Inc.  (Chugach]  filed 
a  petition  with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE]  seeking  a  permanent 
reliability  of  service  exemption  for  a 
powerplant  fi-om  the  prohibitions  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (42  U.S.C.  8301  et  seq.)  (FUA  or 
the  Act).  Title  II  of  FUA  prohibits  the 
use  of  petroleum  and  natund  gas  as  a 
primary  energy  source  in  any  new 
powerplant  and  the  construction  of  any 
new  powerplant  without  the  capabUity 
to  use  coal  or  any  other  alternate  fuel  as 
a  primary  energy  source.  Final  rules 
setting  forth  criteria  and  procedures  for 
petitioning  for  exemptions  from  the 
prohibitions  of  Title  II  of  FUA  are 
published  in  the  Federal  Register  at  46 
FR  59872  (December  7, 1981).  The 
eligibility  and  evidentiary  requirements 
for  the  reliability  of  service  exemption 
are  contained  in  10  CFR  503.40  of  the 
final  rules. 

Chugach  requests  a  permanent 
reliability  of  service  exemption  in  order 
to  biun  natural  gas  or  petroleum  in  a 
new  package  26.6  MW  gas  turbine  unit, 
identified  as  Unit  No.  4.  to  be  operated 
at  Chugach's  Bemice  Lake  powerplant 
located  near  Kenai,  Alaska.  A  review  of 
the  petition  is  provided  in  the 
SUPPLEMENTARY  INFORMATION 
section  below. 

As  provided  for  in  section  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31(a)  and 
S01.33(a],  interested  persons  are  invited 
to  submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 


may  sabmit  a  written  request  that  ERA 
convene  a  public  hearing. 

Tkte  public  file  containing  the  petition 
as  well  as  other  documents  and 
supporting  materials  on  this  proceeding 
is  available  st  the  Department  of  Energy 
Freedom  of  Information  Reading  Room. 
1000  Independence  Avenue,  SW,  Room 
lE-190.  Washington,  D.C.  20585. 
telephone  (202)  252-6020.  ERA  will  issue 
a  final  order  granting  or  denying  the 
petition  for  exemption  from  the 
prohibitions  of  the  Act  within  six 
months  after  the  end  of  the  period  of 
public  comment  and  hearing,  unless 
ERA  extends  such  period.  Notice  of  any 
such  extension,  together  with  a 
statement  of  reasons  therefor,  would  be 
published  in  the  Federal  Register. 
DATES:  Written  comments  or  a  request 
for  public  hearing  on  Chugach's  petition 
for  exemption  are  due  on  or  before  June 
21.1982. 

addresses:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  shall  be  submitted  to:  Case 
Control  Unit  Fuels  Conversion  Division, 
Forrestal  Building.  Room  GA-093. 1000 
Independence  Avenue.  SW, 
Washington.  D.C.  20585. 

Docket  Number  ERA-FC-«2-(n3 
should  be  printed  on  the  outside  of  the 
envelope  and  on  the  document 
contained  dierein. 

FOR  PURTMER  INFORMATION  CONTACT: 

Edward  J.  Peters,  Jr.,  Office  of  Fuels 
Pro-ams,  Economic  RegxUatory 
Administration.  Forrestal  Building, 
Room  GA-073G,  1000  Independence 
Avenue,  SW,  Washington,  D.C  20585. 
Phone  (202)  252-8162 
Allan  Stein.  Esq.,  Office  of  General 
Counsel,  Department  of  Energy, 
Forrestal  Building.  Room  68-178, 1000 
Independence  Avenue,  SW, 
Washington,  D.C.  20585,  Phone  (202) 
252-2967 
lack  Vandenberg.  Office  of  Public 
Information.  Economic  Regulatory 
Administration,  Department  of 
Energy,  Federal  Building.  Room  7120, 
12th  &  Pennsylvania  Avenue.  NW, 
Washington.  D.C.  20561.  Phone  (202) 
633-8106 
SUPPLEMENTARY  INFORMATION:  The 
powerplant  for  which  the  petition  for 
exemption  has  been  filed  is  a  new  26.6 
MW  natural  gas/No.  2  fuel  oil  fired 
package  combustion  turbine  unit  to.be 
operated  at  Chugach's  Bemice  Lake 
powerplant,  located  in  the  vicinity  of 
Kenai.  Alaska.  The  new  powerplant, 
identified  as  Unit  No.  4  by  Chugach.  has 
a  design  heat  input  rate  of 
approximately  12.200  Btu's  per  KWH 
(full  load  heat  rate).  The  boiler  will  bum 
natural  gas  with  No.  2  fuel  oil  used 
during  gas  cnrtathnent. 


Chugach  siibmitted  certifications 
described  below  relating  to  the 
eligibility  and  evidentiary  requirements 
for  the  permanent  exemption  for 
powerplants  necessary  to  maintain 
reliability  of  service  provided  for  in  10 
CFR  503.40(a).  Included  in  the  petition  is 
a  description  of  the  powerplant's  remote 
location  and  the  grid  whi(^  it  serves.  A 
map  and  schematic  of  the  grid  were 
furnished  to  demonstrate  that  no 
alternative  power  supply  is  available 
within  a  reasonable  distance  and  at  a 
reasonable  cost  without  impairing  short- 
term  or  long-term  reliability  of  service. 
The  results  of  a  study  showing  an 
impairment  of  reliability  of  service  on 
Kenai  Peninsula  without  the  generating 
capacity  of  Unit  Na  4  were  also 
included  in  the  petition. 

Pursuant  to  10  CFR  503.40.  Chugach 
filed  the  following  certifications, 
together  with  exhibits  containing  the 
basis  therefor: 

1.  Despite  a  diligent  effort  to  purchase 
a  firm  alternative  power  supply  to  cover 
all  or  a  part  of  the  projected  power 
shortfall,  the  reserve  margin  in  the 
petitioner's  service  area  in  the  absence 
of  Unit  No.  4  would  fall  below  twenty 
(20)  percent  during  the  first  year  of 
proposed  operation. 

2.  The  use  of  a  mixture  of  natural  gas 
or  petroleum  and  an  alternate  fuel  for 
which  a  fuels  mixture  exemption  would 
be  available  under  10  CFR  503.38  would 
not  be  economically  or  technically 
feasible  for  the  proposed  unit 

3.  The  petitioner  is  not  able  to 
construct  an  alternate  fuel  burning  unit . 
in  time  to  prevent  impairment  of 
reliability  of  service;  despite  diligent 
good  faith  efforts  the  petitioner  is  not 
able  to  make  the  demonstration 
necessary  to  obtain  a  permanent 
exemption  for  lack  of  alternate  fuel 
supply,  site  limitations,  environmental 
requirements,  inadequate  capital,  or 
State  and  local  requirements  in  time  to 
prevent  an  impariment  of  reliability  of 
service. 

With  respect  to  National 
Environmental  Policy  Act  of  1969 
(NEPA)  compliance,  Chugach  included 
in  its  petition  a  Finding  of  No  Significant 
Impact  and  Environmental  Assessment 
issued  by  the  Rural  Electrification 
Administration  of  the  U.S.  Department 
of  Agriculture  on  December  22, 1981  (47 
FR  86  (January  4. 1962)),  relating  to  the 
same  project  which  is  the  subject  of  this 
petition. 

Pursuant  to  10  CFR  503.40(c)(3)  and 
503.13.  Chugach  also  submitted  an 
environmental  checklist  and 
certificatioa  indicating  that  prior  to 
operating  this  unit  under  the  requested 
exemption,  it  will  secure  all  applicable 
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environmental  permits  and  approvals 
pursuant  to,  but  not  limited  to,  the  Clean 
Air  Act.  the  Clean  Water  Act,  the  Rivers 
and  Habors  Act,  the  Coastal  Zone 
Management  Act,  the  Safe  Drinking 
Water  Act,  and  the  Resource 
Conservation  and  Recovery  Act  Prior  to 
issuance  of  a  flnal  order,  granting  or 
denying  the  exemption  requested  by 
Chugach,  ERA  will  meet  the 
environmental  review  requirements  of 
section  102  of  NEPA. 

Pursuant  to  10  CFR  501.3,  ERA  hereby 
accepts  Chugach's  petition  for  a 
permanent  reliability  of  service 
exemption  for  combustion  turbine  Unit 
No.  4.  The  acceptance  of  the  petition  by 
ERA  does  not  constitute  a  determination 
that  Chugach  is  entitled  to  the 
exemption  requested.  That 
determination  will  be  based  on  the 
entire  record  of  this  proceeding, 
including  any  comments  received  during 
the  public  comment  period  provide  for  in 
this  notice. 

Issued  in  Washington.  D.C  on  April  29, 
1982. 

James  W.  Workman, 

Director,  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 

|FR  Doc  ■2-12Iia  FUed  S-5-82:  a:45  am) 
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Powerplant  and  Industrial  Fuel  Use 
Act;  Issuance  of  Hnal  Order  to  TurtK>- 
Resources 

agency:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Issuance  of  Final  Order  to 
Turbo-Resources  Pursuant  to  the 
Powerplant  and  Industrial  Fuel  Use  Act 


summary:  On  January  19, 1982,  Turbo- 
Resources  filed  a  petition  with  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
(DOE),  pursuant  to  §  503.37  of  ERA's 
final  rules  governing  the  cogeneration 
exemptions  (46  FR  59914.  December  7. 
1981),  seeking  a  permanent  cogeneraton 
exemption  for  the  prohibitions  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978. 42  U.S.C.  8301  et  aeq.  (FUA  or 
the  Act),  which  prohibit  the  use  of 
petroleum  or  natuiral  gas  in  new 
powerplants  and  the  construction  of 
new  powerplants  without  alternate  fuel 
burning  capabiUty. 

Turbo-Resources  proposes  to  install  a 
48  megawatt  refinery  fuel  gas  or  natural 
gas  fired  (with  fuel  oil  backup) 
cogeneration  powerplant  to  produce 
electricity  and  steam  at  Tosco 
Corporation's  Bakersfield.  California, 
refinery. 


Pursuant  to  section  212(c)  of  the  Act 
and  §  503.37  of  ERA's  final  rule.  ERA 
hereby  grants  a  permanent  cogeneration 
exemption  to  Turbo-Resources  to  permit 
the  use  of  natural  gas  or  petroleum  in 
the  cogeneration  facihty. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Ellen  Russell,  Office  of  Fuels  Programs, 
Economic  Regulatory  Administration, 
1000  Independence  Avenue,  SW., 
Forrestal  Building,  Room  GA-093, 
Washington,  D.C  20585,  (202)  252- 
2201. 
Henry  Garson,  Office  of  the  General 
Counsel,  Department  of  Energy,  1000 
Independence  Avenue,  SW.,  Forrestal 
Building,  Room  6B-178,  Washington, 
D.C.  20585,  (202)  252-2967. 
Jack  Vandenburg.  Office  of  Public 
Information,  Department  of  Energy, 
12th  and  Pennsylvania  Avenue,  Room 
7120,  Washington.  D.Q  20461,  (202) 
633-8755. 

The  pubUc  file  containing  a  copy  of 
this  final  order  and  other  documents  and 
supporting  materials  on  this  proceeding 
are  available  upon  request  bom  DOE. 
Freedom  of  Information  Reading  Room. 
1000  Independence  Avenue,  SW.,  Room 
lE-190,  Washington.  D.C  20585. 
Monday  through  Friday,  &00  a.m.— 4K)0 
p.m..  Telephone  (202)  252-6020. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  procedural 
requirements  of  FUA  and  ERA's 
regulations,  ERA  pubUshed  a  Notice  of 
Acceptance  and  Availablihty  of 
Certificaton  in  the  Federal  Register  on 
February  9, 1982  (47  FR  5931).  The  notice 
of  acceptance  commenced  a  45-day 
pubUc  comment  period  during  which 
interested  persons  could  submit 
comments  on  the  petition  for  exemption 
and  could  request  that  a  pubUc  hearing 
be  convened.  This  period  expired  on 
March  26, 1982.  No  comments  were 
received  nor  was  a  public  hearing 
requested. 

ERA'S  staff  reviewed  the  information 
contained  in  the  record  of  this 
proceeding,  including  added  information 
supplied  by  Turbo-Resources  on  April  9, 
1982,  and  has  determined  that  the  grant 
of  the  requested  cogeneration  exemption 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaming  of  section  102(2)C)  of  the 
National  Environmental  Policy  Act 
(NEPA).  In  accordance  with  section  212 
of  FUA,  ERA  has  also  determined  that 
Turbo-Resources  has  satisfied  the 
eligibihty  requirements  of  10  CFR 
503.37(a)(1)  of  the  final  rule  by  certifying 
that  the  oil  or  gas  to  be  consumed  by  the 
cogeneration  facility  will  be  less  than 
that  which  would  otherwise  be 
consumed  in  the  absence  of  the 


cogeneration  faciUty,  and  that  the  Ose  of 
mixtures  is  not  feasible.  Accordingly, 
ERA  hereby  grants  Turbo-Resource's 
petition  for  a  permanent  cogeneration 
exemption  for  the  facility  to  be  installed 
at  Tosco  Corporation's  Bakersfield. 
California,  refinery.  The  exemption 
granted  by  this  order  shall  become 
effective  July  5, 1982. 

Pursuant  to  section  702(c)  of  the  Art, 
any  person  aggrieved  by  this  order  may 
at  any  time  on  or  before  the  effective 
date  of  this  order,  petition  for  judidal 
review  thereof. 

Issued  in  Washington.  D.C  on  April  23, 
1982. 

James  W.  Waricman, 

Director,  Off  ice  of  Fuels  Programs.  Economic 
Regulatory  Administration. 

(Fit  Doc  tZ-USlS  Filed  fr-»-aZ:  MS  •>! 


Energy  Information  Administration 

Agency  Forms  Under  Review  t>y  ttw 
Office  of  Management  and  Buctoet 
(0MB) 

May  6, 1982. 

Agency  Contact  John  Gross,  202-633- 
9464,  M.S.  7413.  Federal  Building.  12th 
and  PA  Ave.,  NW..  Washington,  D.C 
20461. 

Effective  May  6, 1982,  Department  of 
Energy  (DOE)  notices  of  coUections 
under  review  will  be  published  in  the 
Federal  Register  on  the  Thursday  of  die 
week  following  their  submission  to 
OMB. 

OMB  has  received  for  review  the 
following  DOE  proposal(s)  for  the 
collection  of  information  imder  the 
provisions  of  the  Paperwoik  Reduction 
Act  (44  U.S.C  Chapter  35). 

Each  entry  contains  the  following 
information:  (1)  Type  of  request  e.g.. 
new,  revision,  or  extensioa*  (2)  The  DOE 
office  sponsoring  the  collections  (3)  The 
title  of  the  collection;  (4)  The  Agency 
form  number,  if  appUcable;  (5)  How 
often  the  collection  must  be  completed; 
(6)  Whether  response  will  be 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit  (7)  Who  will  be 
required  or  asked  to  report  (8)  An 
estimate  of  the  number  of  respondents; 
(9)  An  estimate  of  the  total  or  annual 
number  of  hours  needed  to  fill  out  the 
forms:  (10)  An  indication  of  whether 
section  3504(h)  of  Pub.  L  96-511  appUes; 
(11)  A  brief  abstract  describing  the 
collection;  (12)  The  name,  telephone 
number,  and  address  of  the  OMB 
reviewer  responsible  for  OMB  review; 
and  (13)  The  date  the  collection  was 
submitted  to  OMB  for  review. 

(l)New. 
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(2)  Fossil  Energy. 

(3)  Enhanced  Oil  Recovery  Annual 
Report 

(4)  FB-74a 
{5J  Annually. 

(6)  Voluntary. 

(7)  Oil  and  gas  producers  certified  to 
conduct  tests  in  enhanced  oil  recovery. 

(8)  423  respondents. 

(9)  3.384  hours. 

(10)  Form  not  applicable  under  3504(hJ 
of  Pub.  L  96-511. 

(11)  The  data  collected  on  the  FE-748 
will  be  used  to  conduct  preliminary 
technical  and  economic  screening  and 
for  tracking  the  progress  of  enhanced  oil 
recovery  projects.  The  technical  and 
economic  information  will  be 
disseminated  to  oil  producers  and  the 
general  public.  Collection  is  expected  to 
begin  in  June  of  1982. 

(12)  Jefferson  B.  Hill.  202-395-3785. 
726  Jackson  Place.  NW.,  Washington, 
D.C.  20503. 

(13)  April  30. 1982. 

Copies  of  proposed  collections  and 
supporting  doctmients  may  be  obtained 
from  Mr.  Gross.  Comments  and 
questions  about  the  items  on  this  list 
should  be  directed  to  the  0MB  reviewer, 
comments  should  also  be  provided  Mr. 
Gross.  If  you  anticipate  conunenting  on 
a  form,  but  find  that  time  to  prepare  will 
prevent  you  from  submitting  comments 
promptly,  you  shoiild  advise  the  OMB 
reviewer  of  your  intent  as  early  as 
possible. 

Issued  in  Washington,  D.C.  April  30. 1982. 
Yvonne  M.  Bishop. 

Director,  StaUsUcaJ  Standards.  Energy 
Information  AdmiaistratJon. 

im  Doc.  (Z-U2S0  niad  S-S-BZ;  8:45  ais] 
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Federal  Energy  Regulatory 
Commlsalon 

Mobil  Eugene  Island  Pipeline  Co.;  Oil 
Pipeline  Tentative  Valuation 

The  Federal  Energy  Regulatory 
Conmiission  by  order  issued  February 
10. 1978.  established  an  Oil  Pipeline 
Board  and  delegated  to  the  Board  its 
functions  with  respect  to  the  issuance  of 
valuation  reports  pursuant  to  Section 
19a  of  the  Interstate  Commerce  Act 

Notice  is  hereby  given  that  a  tentative 
valuation  is  under  consideration  for  the 
common  carrier  by  pipeline  listed 
below: 

1978, 1979, 1980  Consolidated  Report 
(April  30. 1982). 

Valuation  Docket  No.  PV— 1448-000. 
Mobil  Eugene  Island  Pipeline  Company. 
1201  Ehn  Street.  P.O.  Box  900.  Dallas, 
Texas  75221. 


On  or  before  Jupe  3, 1982,  persons 
other  than  those  specirically  designated 
in  Section  19a(h)  of  the  Interstate 
Commerce  Act  having  an  interest  in  this 
valuation  may  file,  pursuant  to  rule  70  of 
the  Interstate  Commerce  Commission's 
"General  Rules  of  Practice"  (49  CFR 
1100.70).  an  original  and  three  copies  of 
a  petition  for  leave  to  intervene  in  this 
proceeding. 

If  the  petition  for  leave  to  intervene  is 
granted,  the  party  may  thus  come  within 
the  category  of  "additional  parties  as 
the  FERC  may  prescribe"  under  Section 
19a(h)  of  the  Act  thereby  enabling  it  to 
file  a  protest  The  petition  to  intervene 
must  be  served  on  the  company  at  its 
address  shown  atiove  and  an 
appropriate  certificate  of  service  must 
be  attached  to  the  petition.  Persons 
specifically  designated  in  Section  19a(h) 
of  the  Act  need  not  file  a  petition;  they 
are  entitled  to  file  a  protest  as  a  matter 
of  right  under  the  statute. 
Franda  |.  Cooaor, 
Adwinistrative  Officer,  Oil  Pipeline  Board. 

[FR  Doc  82-1981  Filed  §-*-tli  ft4S  ami 
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Office  ot  Hearings  and  Appeals 

Objection  to  Proposed  Remedial 
Orders;  Period  of  March  15  through 
March  26, 1982 

During  the  period  of  March  15  through 
March  26, 1982  the  notices  of  objection 
to  proposed  remedial  orders  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  on  or  before  May  26. 1982. 
The  Office  of  Heftrings  and  Appeals  will 
then  determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  Ust  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  these 
proceedings  should  be  filed  with  the 
Office  of  Hearings  and  Appeals. 
Department  of  Energy,  Washington.  D.C. 
20461. 

Richard  W.  Dugan, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 
April  30.  isaz. 
Barkett  Oil  Co,.  Miami,  Fla..  HRO-0033 


On  March  23. 1982.  BarkeH  Oil  Company. 
Miami.  Florida  filed  a  Notice  of  Objection  to  . 
a  Proposed  Remedial  Order  which  the  DOE 
Southeast  District  Office  of  Enforcement 
issued  to  the  firm  on  February  23, 1982. 

In  the  PRO  the  Southeast  District  found 
that  during  January  1, 1980  to  March  31, 1960, 
Barkett  a  reseller-retailer,  told  motor 
gasoline  at  prices  in  excess  of  those 
permitted  under  10  CFR  212.93. 

According  to  the  PRO  the  Barkett  violation 
resulted  in  $783,793.16  of  overcharges. 
Lawrence  Oil  Co.,  Miami,  Fla.,  HRO-0034 

On  March  23. 1982.  Lawrence  Oil 
Company,  Miami.  Florida  &led  a  Notice  of 
Objection  to  a  Proposed  Remedial  Order 
which  the  DOE  Southeast  District  OfGce  of 
Enforcement  issued  to  the  firm  on  February 
23. 1982. 

In  the  PRO  the  Southeast  District  found 
that  during  January  1. 1980  to  March  31, 1960. 
Lawrence,  a  reseller-retailer,  sold  motor 
gasoline  at  prices  in  excess  of  those 
permitted  under  10  CFR  212.93. 

According  to  the  PRO  the  Lawrence 
violation  resulted  in  $36132ai)6  of 
overcharges. 

|FR  Doc.  82-12320  Filed  5-5-82:  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IAD-FBL-2117-7) 

Control  Techniques  Guideline 
Document  Manufacture  of  High- 
Density  Polyethylene,  Polypropylene, 
and  Polystyrene  Resirts 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Release  of  draft  control 
techniques  guidelines  (CTG)  docimient. 

summary:  a  draft  CTG  dociunent  for 
control  of  volatile  organic  compound 
(VOC)  emissions  from  the  manufacture 
of  high-density  polyethylene, 
polypropylene,  and  polystyrene  resins  is 
available.  The  draft  CTG  has  been 
prepared  to  assist  the  States  in 
determining  reasonably  available 
conti-ol  technology  (RACT)  for  VOC 
emissions  from  the  manufacture  of  high- 
density  polyethylene,  polypropylene, 
and  polystrene  resins. 
DATES:  Comments  should  be  submitted 
(in  duplicate  if  possible)  to  the 
Chemicals  and  Petroleum  Branch  (MD- 
13).  Emission  Standards  and  Engineering 
Division,  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park.  North 
Carolina  27711,  Attention:  Jack  R. 
Fanner  on  or  before  June  21, 1982. 
Comments  will  be  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  4:30  p.m.  Monday  through 
Friday,  at  the  Chem teals  and  Petroleum 
Branch,  Room  730,  U.S.  Environmental 


Protection  Agency,  411  West  Chapel  Hill 
Street,  Dnrham,  Nortii  Carolina. 

CONTROL  TECHNIOUE8  OUIDEUNE 
DOCUMBITS:  Copies  of  the  draft  CTG 
may  be  obtained  by  contacting  Ms. 
Phyllis  Clark.  Chemicals  and  Petroleum 
Branch  (MD-13),  Emission  Standards 
and  Engineering  Division,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711.  (919)  541-5671. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  James  Berry,  Chemicals  and 
Petroleum  Branch  (ME>-13),  U.S. 
Environmental  Protection  Agency. 
Research  Triangle  Park.  North  Carolina 
27711.  (919)  541-5605. 

SUPPLEMENTARY  INFORMATION:  CTG 

documents  are  informational  in  nature 
and  provide  State  and  local  air  pollution 
control  agencies  with  an  initial 
information  base  for  proceeding  with 
their  own  analysis  of  RACT  for  specific 
stationary  source  categories  of  VOC 
emissions  located  within  areas  where  an 
extension  was  granted  to  the  attainment 
of  the  national  ambient  air  quahty 
standard  for  ozone.  The  CTG  documents 
review  existing  information  and  data 
concerning  the  technology  and  cost  of 
various  control  techniques  to  reduce 
VOC  emissions. 

This  CTG  is  not  a  "rule"  as  defined  by 
the  Administrative  Procedure  Act  (5 
U.S.C.  551  et  seq.).  It  is  a  "rule"  for 
purposes  of  Executive  Order  12291. 
because  it  is  designed  tQ  implement  an 
EPA  policy.  Under  Executive  Order 
12291,  EPA  must  judge  whether  a  rule  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  regulatory  impact 
analysis.  This  CTG  is  not  a  "major  rule," 
because  it  does  not  impose  any  new 
requirements.  The  draft  CTG  document 
was  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  Any  comments  from  OMB  to 
EPA  and  any  EPA  responses  to  those 
comments  are  available  for  public 
inspection  and  copying  between  8:30 
a.m.  and  4.-00  p.m..  Monday  through 
Friday,  at  the  Chemicals  and  Petroleum 
Branch,  Emission  Standards  and 
Engineering  Division,  Room  730,  U.S. 
Environmental  Protection  Agency.  411 
West  Chapel  Hill  Street,  Durham.  North 
Carolina. 

Dat0d:Api:iiaB,1982. 

Kathleen  M.  Bannett 

Assistant  Administrator  for  Air.  Noise,  and 
Radiatioa. 

(nt  Dm.  O^mu  PSsd  »4-tt:  ■;«  «n] 
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FEDERAL  COMMUNtCATIONS 
COMMISSION 

Radio  Technical  Commission  For 
Marine  Services;  Meetings 

In  accordance  with  Pub.  L.  92-463, 
"Federal  Advisory  Committee  Act,"  the 
schedule  of  future  Radio  Technical 
Commission  for  Marine  Services 
(RTCM)  meetings  is  as  follows: 

Executive  Committee  Meeting;  Notice 
of  May  Meeting,  Thursday,  May  20, 
1982—9:30  a.m..  Conference  Room  9230/ 
9232,  Nassif  Building,  400  Seventh 
Street  SW..  Washuigton.  D.C. 

Agenda 

1.  Administrative  Matters. 

2.  Special/Ad  Hoc  Committee 
Reports. 

The  RTCM  has  acted  as  a  coordinator 
for  maritime  telecommunications  since 
its  establishment  in  1947.  All  RTCM 
meetings  are  open  to  the  public.  Written 
statements  are  preferred,  but  by 
previous  arremgement,  oral 
presentations  will  be  permitted  within 
time  and  space  limitations. 

Those  desiring  additional  information 
concerning  the  above  meetingfs)  may 
contact  either  the  designated  chairman 
or  the  RTCM  Secretariat  (phone:  (202) 
632-6490). 
WiUiam  |.  Tricaiioo, 

Secretary,  Federal  Communications 
Commission. 

P^  Doc.  «-lZ»7  FUmI  *-»-at:  •:45  aoi] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Forms  Submitted  to  ttie  Office 
of  Management  and  Budget  for 
Clearance 

The  Federal  Emergency  Management 
Agency  (FEMA)  has  submitted  to  the 
Office  of  Management  and  Budget  the 
following  information  collection 
package  for  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  (44 
CFR  Chapter  35). 
Subject  Public  perceptions  of  civil 

defense. 
Respondents:  Individuals  and 

households. 
Size  of  Sample:  1,200  every  two  months. 

Authority:  Federal  Civil  Defense  Act 
of  1950,  as  amended.  Information  is 
required  on  public  perception  of  the  civil 
defense  program  and  the  need  for  it  and 
on  the  credibility  and  acceptability  of 
program  elements  that  depend  for 
success  on  public  acceptance  and 
cooperation.  Infonnation  obtained  will 
be  used  to  help  plan  for  the  dvil  defense 
pro^raia. 


OMB  Desk  Officer.  Robert  Veeder. 

(202)  395-4814. 

Copies  of  the  above  information 
collection  clearance  package  can  be 
obtained  by  calling  or  writing  the  FEMA 
Clearance  Officer,  Linda  Shiley  (202) 
287-9906,  Federal  Plaza  Center.  500  C 
Street  SW..  Washington.  D.C  20472. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  packages  should 
be  sent  both  to  Linda  Shiley,  FEMA 
Reports  Clearance  Officer,  Federal 
Plaza  Center.  500  C  Street  SW., 
Washington.  D.C.  20472,  and  to  Robert 
Veeder,  Desk  Officer,  OMB  Reports 
Management  Branch,  Room  3206  New 
Executive  Office  Building,  Washington. 
D.C.  20503. 

Dated  April  27. 1982. 
Charies  M.  Giiwd. 
Associate  Director. 

(PR  Doc  B(-12XM  PiM  ».«-«£  MS  a^ 
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FEDERAL  MARITIME  COMMISSION 


Inactive  TarWs- 
Intent  To  Cancel 


of  Tariffs; 


The  domestic  offshore  files  of  the 
Federal  Maritime  Commission  contain 
numerous  tariffs  which  have  been 
classified  as  inactive  either  due  to  the 
absence  of  any  tariff  changes  for  a 
period  of  one  year  or  longer,  because  die 
Commission's  staff  has  been  unable  to 
contact  the  tariff  filers  at  the  addresses 
shown  on  the  tariffs;  or,  because  the 
Commission's  staff  has  been  advised 
that  the  tariff  filers  no  longer  offer  a 
common  carrier  service.  The  tariff 
publications  of  the  following  carriers, 
including  their  last  known  addresses, 
fall  into  the  inactive  tariff  category: 
Matthew  P.  Guasco.  Executive  Vice 

President  Continental  Forwarders, 

Inc.,  350  Broadway,  New  York.  New 

York  10013;  FMC-F  Na  2 
John  Day,  Vice  President  Jax  Pax,  Inc., 

2521  West  Edgewood  Avenue.  Post 

Office  Box  9257,  Jacksonville,  Florida 

32208;  FMC-F  No.  4 
Raymond  L  Shunterman.  Manager 

Rates  and  Tariffs,  Kingpak,  Inc.  Post 

Office  Box  19298.  Wichita.  Kansas 

67218;  FMC-^  No.  3 
F.  C.  Armentrout  Jr.,  Tariff  Manager, 

Merchant  International,  Inc.,  623 

South  Pickett  Street  Alexandria. 

Virginia  23304;  FMC-F  No.  2 
Victor  Medina.  President  Medina 

Shipping  Co.,  loc,  720  Broadway, 

Newaric  New  Jersey  07104;  FMC-F 

No.  2 
N.  A.  Midiad  O'Neal.  Jr.,  Relianoe 

Forwarding  Corporation.  67  Kings 
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Highway,  Maple  Shade,  New  Jersey 

08052;  FMC-F  No.  2 
Ericilio  Luna.  President,  San  Lorenzo 

Express  Corp..  2556  W.  Fullerton 

Avenue,  Chicago.  Illinois  60647;  FMC- 

FNo.5 
Robert  Weiss.  President  World  Wide 

Forwarding.  Inc..  455  Lenox  Square, 

Jacksonville.  Florida  32205;  FMC-F 

No.l 

Inactive  tariffs  reflect  inaccurate 
information  to  the  shipping  pubUc  and 

serve  no  useful  purpose  in  the        

Commission's  files.  In  addition,  46  CFR 
531.3(p)(2),  requires  the  cancellation  of 
inactive  tariffs.  Accordingly,  the 
Commission  proposes  to  cancel  the 
above  Usted  tariffs  in  the  absence  of  a 
showing  fttgood  cause  as  to  why  they 
should^ot  be  cancelled. 

Now;  therefore  it  is  ordered,  that  the 
above  carriers  advise  the  Director. 
Bureau  of  Tariffs  at  1100  L  Street.  NW., 
Washington,  D.C.  20573,  in  writing  on  or 
before  Jime  7. 1982  of  any  reason  why 
the  Conmiission  should  not  cancel 
inactive  tariffs; 

It  is  further  ordered,  that  a  copy  of 
this  Order  be  sent  by  registered  mail  to 
the  last  known  address  of  the  carriers 
listed  herein; 

It  is  further  ordered,  that  the  tariffs  of 
nil  carriers  named  herein  not  responding 
to  this  Order  will  be  cancelled. 

It  is  further  ordered,  that  this  notice 
be  published  in  the  Federal  Register  and 
a  copy  thereof  filed  with  any  tariff 
cancelled  pursuant  to  this  notice. 

By  the  Commission  pursuant  to  authority 
delegated  by  section  9.04  to  CO.  No.  1 
(Revised)  November  12, 1981. 
Daniel  |.  Connora, 

Director,  Bureau  of  Tariffs. 

|FR  Doc  B2-123ie  FUed  5-6-82: 8:45  uii| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Center*  for  Disease  Control 

National  Advisory  Healtti  Council; 
Notice  of  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463],  the  Centers  for  Disease 
Control  announces  the  following  Council 
meeting: 

Name:  National  Advisory  Health  CoundL 

Date:  May  21, 1982. 

Place:  Room  207,  Centers  for  Disease  Control, 

1600  Clifton  Road.  N.E.,  Atlanta.  Georgia 

30333. 
Time:  8:30  a.m.  to  10:30  a.m. 
Type  of  Meeting:  Open. 
Contact  Person:  J.  Michael  Lane,  M.D.,  Acting 

Executive  Secretary  of  Committee,  Building 

1,  Room  3007,  Centers  for  Disease  Control, 


leoo  Cliflon  Road.  N.E.,  Atlanta.  Georgia 
30333,  telephones:  FTS:  236-3771, 
Commercial:  404/329-3771. 

Purpose:  The  Council  consults  with  and 
advises  the  Secretary  on  matters  relating  to 
health  activities  and  functions  of  the  Public 
Health  Service,  including  advice  on 
national  health  policies,  programs,  and 
planning  in  marshalling  the  necessary 
efforts  and  resources  to  meet  major 
problems  and  challenges. 

Agenda:  The  Council  will  consider  and 
recommend  an  updated  list  of  those 
diseases  that  require  patient  isolation 
under  Section  361  of  the  Public  Health 
Service  Act  i.e.,  the  newly  discovered  and 
highly  dangerous  communicable  diseases 
such  as  Lassa  Fever,  Marburg  Disease,  etc. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 
The  meeting  is  open  to  the  public  for 

observation  and  participation.  A  roster  of 

members  and  other  relevant  information 

regarding  the  meeting  may  be  obtained  from 

the  contact  person  listed  above. 
Dated:  April  30, 1982. 

William  H.  Foege. 

Director,  Centers  for  Disease  Control. 

[PH  Doc  82-12348  Filed  $-8-82: 8:48  am) . 
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Safety  and  Occupational  Healtti  Study 
Section;  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  the  Centers  for  Disease 
Control  announces  the  following 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  committee 
meeting: 
Name:  Safety  and  Occupational  Health  Study 

Section 
Date:  )une  15-16, 1982 
Place:  Conference  Room  G,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857 
Time  and  Type  of  Meeting:  Open — 8:30  a  jn. 
to  9:15  ajn. — ^June  15;  Closed — 9:15  a.m.  to  6 
pjn. — ^lune  15;  Closed — 8:30  a.m.  to  S  pjn.— ' 
jimeie 
ConUct  Person:  Mark  R.  Green,  Ph.D. 
Executive  Secretary,  5600  Fishers  Lane, 
Parklawn  Building.  Room  8-63,  Rockville. 
Maryland  20857 
Telephone:  301-443-4493 
Purpose:  The  committee  is  charged  with  the 
Initial  review  of  research,  training, 
demonstration,  and  fellowship  grant 
applications  for  Federal  assistance  in 
program  areas  administered  by  the 
National  Institute  for  Occupational  Safety   > 
and  Health,  and  with  advising  the  Institute 
staff  on  training  and  research  needs. 
Agenda:  Agenda  items  for  the  open  portion  of 
the  meeting  will  include  consideration  of 
minutes  of  previous  meeting  and 
administrative  reports.  Beginning  at  9:15 
a.m.,  June  15.  through  June  16, 1982,  the 
Study  Section  will  be  performing  the  initial 
review  of  research,  demonstration  and 
training  grant  applications  for  Federal 
assistance,  and  will  not  be  open  to  the 
public  in  accordance  with  the  provisions 


set  forth  in  Section  652b(c](6).  Title  5  U.& 

Code,  and  the  Determination  of  the 

Director,  Centers  for  Disease  Control. 

pursuant  to  Public  Law  82-463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

The  portion  of  the  meeting  so  indicated  is 
open  to  the  public  for  observation  and 
participation.  A  roster  of  members  and  other 
relevant  information  regarding  the  meeting 
may  be  obtained  from  the  contact  person 
listed  above. 

Dated:  April  30, 1962. 
William  H.  Foege, 
Director,  Centers  for  Disease  Control. 

(FR  Doe.  8Z-12MS  Filed  8-6-82;  8:45  am] 
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Public  Healtti  Service 

HeaW)  Maintenance  Organizations; 
Continued  Regulation; 
Reestabllshment  of  Compliance 

agency:  PubUc  Health  Service,  HHS. 
action:  Notice. 

summary:  On  February  17. 1982,  the 
Office  of  Health  Maintenance 
Organizations  (OHMO)  notified 
Westchester  Community  Health  Plan 
(WCHP),  145  Westchester  Avenue, 
White  Plains.  New  York  10601.  a 
federally  qualified  health  maintenance 
organization  (HMO),  that  WCHP  had 
successfully  reestablished  compUance 
with  its  assurance  to  the  Secretary  that 
it  would  (1)  maintain  a  fiscally  sound 
operation  and  (2)  have  effective 
procedures  to  monitor  utilization,  to 
control  costs  of  basic  and  supplemental 
health  services,  and  to  achieve 
utilization  goals.  This  determination 
took  effect  on  January  1. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  H.  Seubold.  Ph.  D..  Director. 
Office  of  Health  Maintenance 
Organizations,  Park  Building — 3rd  Floor. 
12420  Parklawn  Drive,  Rockville. 
Maryland  20857,  301/443-4106. 

8UPFUMCNTARY  INFORMATION:  Under 

Section  1312(b)(1)  of  the  Public  Health 
Service  Act  (42  U.S.C  300e-ll(b)(l)),  if 
the  Secretary  makes  a  determination 
under  section  1312(a)  that  a  qualified 
HMO  is  not  organized  or  operated  in  the 
manner  prescribed  by  section  1301(c), 
then  the  HMO  shall  be  (1)  notified  in 
writing  of  the  determination,  and  (2) 
directed  to  initiate  corrective  action  to 
bring  it  into  compliance  with  the 
assurances  it  provided  to  the  Secretary 
under  section  1310(d)(1).  Section 
1312(b)(1)  also  provides  that  Uie 
Secretary  shall  pubUsh  in  the  Federal 
Register  notices  of  determinations  made 
under  that  section. 


On  Pttmiuy  IS,  1980.  WCHP  was 
offlcMHjr  notified  tbat  it  was  not  in 
comiriiflnoe  with  the  asBorances  it  had 
given  the  Secretary  that  it  (1)  would 

maintain  a  fiscally  sound  operation  and 
(2)  have  effective  procedures  to  monitor 
utilization,  to  control  costs  of  basic  and 
supplemental  health  services,  and  to 
achieve  utilization  goals.  This 
determination  of  noncompliance, 
published  in  the  Federal  Register  at  46 
FR  46488  on  July  la  1980,  did  not  affect 
WCHP's  status  as  a  federally  qualified 
HMO.  Subsequently,  WCHP 
successfully  implemented  corrective 
action  to  return  to  compliance  with  its 
assurances.  On  February  17, 1962, 
WCHP  was  notified  by  OHMO  that  it 
had  reestablished  compliance  with  the 
assurances  it  had  given  the  Secretary. 
This  detennination  took  effect  on 
(anuary  1, 1982. 

Dated:  April  21, 19K. 

Frank  a  Sedbold. 

Director,  Office  ofHeaftfi  Maintenance 
Organizatkmt. 

(FR  Doc  82-tZSn>  nied  S-S-8Z:  (MB  nnl 
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Health  Mainlenance  Organizations; 
Continued  Regulations;  Determination 
of  Noncompliance 

AQEHCVt  Public  Health  Service,  HHS. 
action:  Notice. 
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:  On  July  27, 1981,  the  Office  of 
Health  Maintenance  Organizations 
(OHMO)  determined  that  CoMed.  Inc.. 
Cedar  iCnoUs  Plaza  1. 14  Ridgedale 
Avenae.  Cedar  KnoUs.  New  Jersey 
07927.  a  federally  qualified  health 
maintenance  organization  (HMO),  was 
not  in  compliance  with  the  assurances  it 
had  provided  to  the  Secretary  that  it 
would  maintain  (1)  a  fiscally  sound 
operation  and  (2)  satisfactory 
adminisliatire  and  managerial^ 
arrangameats.  CoMed  has  been  given 
the  opportunity  to  take  corrective  action 
to  bring  itself  into  compliance  with  these 
assurances,  and  CoMed  has,  in  (ad, 
initiated  this  action.  Hie  determination 
of  noncompliance  does  not  itself  affect 
the  status  of  CoMed  as  a  federally 
qualified  HMO. 

RM)  RiRTMER  INf>OmiAnON  CONTACT: 

Frank  H.  Seubold.  Ph.D,  Director.  Office 
of  Health  Maintenance  Organizations. 
Park  Building.  3rd  Floor,  12420  Parkla»vn 
Drive.  Rockville,  Maryland  20857,  301/ 
443-4106. 

SUPPLCMBNTAflY  INPORMATION:  Under 

Section  Hl2(bKl)  of  the  Public  Health 
Service  Act  (42  U.S.C.  300e-ll(b){l)),  if 
the  Secratary  makes  a  determination 
under  sectioo  1312(a)  that  a  qualified 
HKfO  which  {Mt>vided  assurances  to  the 


Secretaiy  aeder  sedioD  1310(d)(1)  is  not 
organized  or  operated  in  the  manner 
prescribed  bjr  section  laoi(c).  then  he 
shall  (1)  notify  the  HMO  in  writing  of 
the  determination,  (2)  direct  the  HMO  to 
initiate  such  action  as  may  be  necessary 
to  bring  it  into  oon^anoe  wiA  the 
assurances,  and  (S)  pnbiish  the 
determination  in  the  Federal  Register. 

On  Inly  27. 1981.  OHMO  noHfied 
CoMed  ^t  ft  was  not  in  compliance 
with  the  assurance  that  it  had  given  the 
Secretary  that  it  would  maintain  (1)  a 
fiscally  sound  operation  and  (2) 
satisfactory  administrative  and 
managerial  arrangements.  On  February 
18, 1982.  OHMO  notified  CoMed  that  it 
had  approved  a  plan  for  CoMed  to 
restore  compHance  with  the  assurancs 
that  it  wotdd  maintain  (1)  a  fiscally 
soimd  operation  and  (2)  satisfactoiy 
administratiTe  and  managerial 
arrangements. 

Dated:  April  2SL  19SZ. 

Frank  H-SmibaU, 

Director.  Office  of  Health  Mamteaanoe 
Organimtia 

(FRUoc 
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Health  Maintenance  Organizations; 
Continued  Reguiation:  Determination 
of  Noncompliance 

AOENCv:  Pebik:  Health  Service.  HHS. 
action:  Notice. 


SUMMAHv:  On  October  1, 1981.  the 
Office  of  Health  Maintenance 
Organizations  (OHMO)  determined  that 
Greater  Bridgeport  Medical  Foundation. 
Inc.,  d.b.a.  Physicians  Health  Services 
(PHS).  43  Oakview  Drive.  Trumbull. 
ConnecticMt  06611.  a  federally  quaMed 
health  raaintenance  organization 
(HMO),  was  not  in  oompliance  vrith  the 
assurance  it  had  {mivided  to  the 
Secretary  that  it  would  nminfain  a 
fiscally  soond  operation.  PHS  has  been 
given  the  (^iportniiity  to  take  corrective 
action  to  bring  itself  into  compliance 
with  this  assurance,  and  PHS  has,  in 
fact,  initiated  this  action.  The 
determination  of  noncompliance  does 
not  itself  affect  the  status  of  PHS  as  a 
federally  qualified  HMO. 
FOR  RNrrHER  INFORMATION  CONTACT 
Frank  H.Seubold.  Ph.  D..  Director,  Office 
of  Health  Maintenance  Organizations, 
Park  Building.  3rd  Floor,  12420  Parklawn 
Drive,  Rockville,  Maryland  20657.  301/ 
443-4106. 

SUPPLEMEMTART  MRMUIATKNC  Under 
Section  1312(bKl)  of  the  Public  Health 
Service  Act  (42  U.S.C  300e-ll(b)(l)).  if 
the  Secretary  makes  a  detennination 
under  sectioo  1312(a)  daat  a  qualified 


HMO  which  provided  assurances  to  the 
Secretary  under  section  1310(d)(1)  is  not 
organized  or  operated  in  the  manner 
prescribed  by  section  1301(c).  then  he 
shall  (1)  notify  die  HMO  in  writing  of 
the  determination.  (2)  direct  the  HMO  to 
initiate  such  action  as  may  be  necessary 
to  bring  it  into  compliance  with  the 
assurances,  and  (3)  publish  the 
determination  in  the  Federal  Re^ster. 
On  October  1, 1981,  OHMO  notified 
PHS  that  it  was  not  in  compliance  %vith 
the  assurance  that  it  had  given  the 
Secretary  that  it  would  maintain  a 
fiscally  sound  operation.  On  Febmary 
19. 1982.  OHMO  notified  PHS  that  it  had 
approved  a  plan  for  PHS  to  restore 
compUance  with  the  assurance  that  it 
would  maintain  a  fiscally  sound 
operation. 

Dated:  April  29, 19SZ. 

Frank  H.  SettlwU. 

Director.  Office  of  Health  Maintenance 
Organizations. 

pit  Doc.  8Z-123S2  FSed  S-S-tt  ai4S  ibI 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Asristant  Secretvy  for 
Fair  Housing  and  Equal  Opportunity 

(Docket  Na  N-«2-112S] 

Avaiiat>imy  of  Funding  Underthe  f^alr 
Housing  Assistance  Program;  Non- 
competitive and  CompeWve 
Solicitation 

agency:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 

ACTION:  Announcement  of  non- 
competitive and  competitive  solidtatian 
for  funding  available  to  State  and  local 
agencies  under  the  Fair  Housing 
Assistance  I¥Bgram. 

summary:  HUD  is  soUdting  applications 
fivm  eligible  State  and  local  fair  housing 
agencies  for  funding  under  the  Fair 
Housmg  Assistance  Program  (FHAP). 
Agencies  must  meet  specific  eligibility 
criteria  in  order  to  qualify  for 
consideration  under  this  program. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  J.  Sacks.  Director.  Federal  State 
and  Local  Programs  EMvision,  Office  of 
Fair  Housing  Enforcement  and  Section  3 
Compliance,  Office  of  Fair  Housing  and 
Equal  Opportunity.  Room  5214,  451-7th 
Street  SW..  Washington.  D.C.  204ia 
Telephone:  (208)  428-3500.  This  is  not  a 
toll-free  ntunber.  Application  kits  are 
available  upon  wdtteo  or  telephone 
request  To  assare  a  prompt  response,  it 
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is  suggested  that  requests  for 
appHcation  kits  be  made  by  telephone. 
date:  Applications  for  both  Type  I,  Non- 
competitive funding,  and  Type  U, 
competitive  funding  may  be  submitted 
between  May  6, 1982  and  June  21, 1982. 
Any  appUcation  received  after  the 
speciBed  date  will  not  be  considered 
unless  it  is  received  before  awards  are 
made  and  meets  one  of  the  late 
application  exceptions  specified  in  the 
appUcation  kit. 

SUPPLEMENTARY  INFORMATION:  This 
announcement  of  solicitation  for  non- 
competitive and  competitive  funding 
available  under  the  FHAP  is  based  on 
the  relevant  sections  of  the  Final  Rule 
published  by  the  Department  as  24  CFR 
Part  111  in  the  Federal  Register  on 
March  3. 1982,  PR  Vol.  47  No.  42  pp. 
8991-8995.  These  sections  are  referenced 
herein  under  specific  headings  of  Tjrpe  I 
and  Type  11.  Interested  agencies  are 
urged  to  review  the  referenced  sections 
of  that  rule  and  the  information  in  this 
annoimcement  in  order  to  determine 
whether  or  not  they  should  apply  imder 
this  program.  The  Program  has  two 
types  of  available  funding:  Type  I — Non- 
competitive Funding,  and  Type  n — 
Competitive  Funding.  Type  I — Non- 
competitive Funding  encompasses 
capacity  building,  training,  complaint 
monitoring  and  reporting  systems,  and 
contributions.  Type  11 — Competitive 
Funding,  encompasses  specialized 
project  proposals  developed  by  State 
and  local  agencies  to  enhance  their  fair 
housing  programs.  Eligible  agencies  can 
apply  for  eiOier  or  both  types  of  funding. 
Title  VIII  of  the  Civil  Rights  Act  of  1968. 
as  amended  (the  Federal  Fair  Housing 
Law],  prohibits  discrimination  in  the 
sale,  rental  or  financing  of  housing  in  the 
provision  of  brokerage  services.  Section 
810(c)  of  Title  VIII  provides  that 
wherever  a  State  or  local  fair  housing 
law  provides  rights  and  remedies 
substantially  equivalent  to  those  in  Tide 
VIII,  the  Secretary  is  required  to  notify 
the  appropriate  State  or  local  agency  of 
any  complaint  filed  under  Title  Vin  that 
appears  to  constitute  a  violation  of  such 
State  or  local  fair  housing  law.  Section 
816  of  Title  Vm  provides  that  the 
Secretary  may  cooperate  with  State  and 
local  agencies  charged  with  the 
administration  of  State  and  local  fair 
housing  laws  and,  with  the  consent  of 
such  agencies,  may  utilize  their  services 
and  their  employees  and  may  reimburse 
such  agencies  for  services  rendered  in 
carrying  out  Title  VIII. 

The  Fair  Housing  Assistance  Program 
was  authorized  by  Congress  to  provide 
resources  to  the  Department  to  enable  it 
to  enhance  the  fair  housing  capabilities 
of  State  and  local  civil  rights  agencies. 


This  program  is  described  in  the  Catalog 
of  Federal  Domestic  Assistance  at 
14.401,  Fair  Housing  Assistance 
program. 

I.  EligibiUty 

In  order  to  be  eligible  to  apply  for 
funds  under  the  program,  an  agency 
must  meet  the  criteria  prescribed  in  24 
CFR  111.104.  Specifically,  it  must  (1)  be 
certified  as  a  substantially  equivalent 
agency  pursuant  to  the  standards 
enunciated  at  24  CFR  Part  115,  or  have 
been  proposed  for  such  recognition  by 
the  Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportimity.  and  (2)  it  must 
execute  a  written  Memorandum  of 
Understanding  with  the  Department 
Such  a  Memorandum  must  describe  the 
working  relationship  to  be  in  force 
between  the  agency  and  the  appropriate 
HUD  Regional  Office  of  Fair  Housing 
and  Equal  Opportunity.  In  the  event  that 
an  agency  has.  in  fact,  applied  to  the 
Department  for  recognition  as  a 
substantially  equivalent  entity,  and  has 
been  found  by  the  Department  to  have 
both  statutory  authority  equivalent  to 
Tide  Vin  and  an  equivalent  operational 
capability  to  that  of  the  Department  (as 
evidenced  by  Secretarial  approval  to 
publish  such  a  jurisdiction  as  a 
proposed  addition  to  the  list  of 
recognized  equivalent  jurisdictions],  the 
fact  that  the  agency  has  not  yet  been 
certified  shall  not  prevent  the  agency 
from  submitting  funding  proposals 
pursuant  to  the  Fair  Housing  Assistance 
Program.  In  such  ciramistances.  the 
agency  may  enter  into  negotiations  with 
the  Regional  Office  of  Fair  Housing  and 
Equal  Opportimity  in  order  to  develop  a 
Memorandum  of  Understanding  and 
may,  at  the  same  time,  submit  funding 
proposals.  However,  no  funds  will  be 
obUgated  to  any  agency  until  such  time 
as  it  has  been  officially  recognized  as 
substantially  equivalent.  All  proposals 
under  all  components  must  address  or 
have  ultimate  relevance  to  matters 
affecting  fair  housing  which  are 
cognizable  under  Tide  VIII. 

n.  Method  of  Distribution:  Type  I— N<hi- 
competitive  Funding 

A.  Scope 

Applications  are  solicited  for  non- 
competitive funding  as  described  at  24 
CFR  111.102.  A  total  of  $3,200,000  is 
available  in  this  component. 

B.  Categories  of  Funding 

1.  Capacity  Building — Pursuant  to  24 
CFR  111.182(8),  HUD  will  provide  all 
agencies  seeking  capacity  building 
support  for  the  first  and  second  year 
with  a  level  of  funding  based  upon  HUD 
records  showing  the  annualized  number 


of  complaints  of  housing  discrimination 
received  by  HUD  from  that  agency's 
jurisdiction  during  July-December,  1981, 
in  accordance  with  the  following 
formula: 


NumtMf  of  oofnpWnts 


lOor  lMa_ 
11  10  20... 
21  to35.~ 

setoss.- 

S6I0  76_ 
TeioM.- 
96  to  lis.. 
11610  ISO 


For  MCh  addiltonri  oonvWm  omt  ISO  < 


'  Maximufn 
psymonl 


S20.000 
30.000 
40.000 
50.000 
60,000 
70.000 
80.000 
90.000 

soo 


>  Nc«  to  nOMd  S200.000. 

Provided,  however,  that  where  the 
annualized  number  of  complaints 
received  by  HUD  is  less  than  the 
number  received  for  calendar  1981, 
agencies  will  be  eligible  for  maximum 
funding  levels  based  upon  HUD 
calendar  1981  receipts,  pursuant  to  the 
above  formula.  Pursuant  to  24  CFR 
111.105(b)(1),  all  agencies  seeking 
capacity  building  support  must  submit  a 
written  narrative  justification 
documenting  that  there  is  within  the 
Jurisdiction  a  sufficient  volume  of 
current  or  potential  complaint  activity  to 
justify  the  requested  allocation  of  funds. 

Any  agency  participating  for  the 
second  time  under  non-competitive 
support  which  can  demonstrate  that  it 
would  be  entitled  to  a  greater  level  of 
funding  based  upon  direct 
reimbursement,  may  apply  pursuant  to 
Paragraph  4.  Contributions.  A  second 
year  agency  electing  to  apply  pursuant 
to  Paragraph  4,  Contributions,  retains 
eligibiUty  for  training  and  complaint 
monitoring  and  reporting  systems 
support  up  to  the  level  the  agency  would 
have  been  enti'tied  to  had  it  applied  for 
capacity  building  support. 

2.  Training — Agencies  applying  for 
capacity  building  funds  will  be  required 
to  participate  in  HUD-sponsored 
training  pursuant  to  24  CFR 
111.105(b)(2).  Funds  to  support 
participation  in  this  training  are 
available  to  the  agencies  at  20%  of  their 
capacity  building  allocation  not  to 
exceed  $15,000.  Any  agency  otherwise 
eligible  to  receive  funding  for  capacity 
building  but  electing  not  to  apply  for 
same,  may  apply  for  training  suppdrt 
funds  up  to  the  level  the  agency  would 
have  been  entitled  to  had  it  applied  for 
capacity  building  support. 

3.  Complaint  Monitoring  and 
Reporting  Systems — Any  agency 
applying  for  capacity  building  funds  will 
be  eligible  to  receive  support  designed 
to  create,  modify  or  improve  the 
agency's  complaint  information  and 
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monitoring  capability.  These  funds  are 
available,  in  a  fixed  funding  amount  on 
a  one  time  only  basis,  in  accordance 
with  the  following  formula  using  the 
same  complaint  numbers  referenced  in 
Paragraph  11.  B.  1.  above: 

50  or  fewer  complaints — $3,000 

51  to  100  complaints— $5,000 
More  than  100— $8,000 

Furthermore,  inasmuch  as  FY  1981 
funds  which  were  authorized  for 
noncompetitive  data  support  were  not 
announced  pending  issuance  of  a  final 
program  rule,  for  this  sohcitation  only, 
agencies  applying  for  third  year  funds 
which  heretofore  have  not  been  funded 
for  complaint  monitoring  and  reporting 
systems  are  alsjO  eligible  to  apply. 

4.  Contributions— Pursuant  to  24  CFR 
111.102(b),  agencies  applying  for  their 
third  year  of  noncompetitive  support 
will  be  provided  with  support  for 
complaint  processing  based  solely  on 
the  number  of  dual-filed  housing 
discrimination  complaints  actually 
processed  by  the  agency.  The  unit 
reimbursement  level  will  be  $500  per 
complaint,  not  to  exceed  Cooperative 
Agreement  maximums  based  upon  prior 
year  complaint  levels,  unless 
renegotiated  prior  to  the  expiration  of 
any  executed  Cooperative  Agreement 

C.  Applications 

Applicants  must  submit  all 
information  required  in  the  Type  I,  Non- 
competitive AppUcation  Kit 

D.  Award  Procedures 

Applications  for  Type  I  funding  will 
be  reviewed  upon  receipt  for 
completeness  and  conformity  with  24 
CFR  111.105.  (See  also.  Paragraph  IV. 
below.) 

m.  Mediod  of  Distribution:  Type  D— 
Competitive  Funding 

A.  Scope 

Applications  are  solicited  for 
specialized  project  proposals  as 
described  at  24  CFR  111.103.  A  total  of 
$1.9  million  is  available  in  this 
component 

B.  Classes  of  Funding 

Prior  experience  in  competitive 
funding  under  the  program  indicates  that 
leirger  agencies,  particularly  those  State 
agencies  in  the  more  populous  States, 
have  a  decided  advantage  over  smaller 
State  and  local  agencies  in  an  open 
competition  for  Type  n  funds.  HUD  has 
therefore  determined,  pursuant  to  24 
CFR  111.103(b).  to  establish  separate 
classes  of  competition  for  Type  II  funds. 

1.  Class  A — Large  Jurisdictions — ^All 
agencies  serving  jurisdictions  with 
populations  of  3  milUon  or  more,  or 


which  receive  an  annual  housing 
discrimination  complaint  workload  of 
100  or  more  as  evidenced  by  the  same 
number  of  complaints  referenced  in 
Paragraph  II B.  1.  above,  will  be  treated 
as  Class  A  agencies.  All  Class  A 
agencies  must  compete  wnthin  Class  A. 
2.  Class  B— Small  Jurisdictions— AU 
agencies  serving  jurisdictions  with 
populations  below  3  million  and  which 
receive  ein  annual  housing 
discrimination  complaint  workload 
fewer  than  100  will  be  ti^ated  as  Class  B 
agencies.  Qass  B  agencies  may  elect  to 
compete  in  either  Class  A  or  Class  B, 
but  not  both. 

C.  Program  Totals  and  Agency 
Maximums 

A  total  of  $1.3  miUion  is  available 
under  Class  A  competition,  with  a 
maximum  of  $150,000  per  agency.  A  total 
of  $600,000  is  available  under  Class  B, 
with  a  maximum  of  $75,000  per  agency. 

D.  Applications 

AppUcants  must  submit  all 
information  required  in  the  Type  n 
application  kit  and  must  include 
sufficient  information  to  establish  that 
the  proposal  meets  the  criteria  set  forth 
at  24  CFR  111.106.  Proposals  must 
include  a  clear  narrative  description  of 
the  project  and  a  timetable  delineating 
the  points  at  which  the  various 
components  of  the  project  will  be 
miUated  and  completed  Projects  should 
be  of  no  longer  than  two  years  duration. 
Applicants  should  note  that  any 
research  or  evaluation  activities  must 
serve  to  enhance  the  agency's  fair 
housing  programs.  An  agency  may 
submit  only  one  Type  II  proposal 

E.  Award  Procedures 

Applications  for  Type  n  funding  will 
be  evaluated  competitively,  by  class, 
and  awarded  points  based  on  the 
Factors  for  Award  identified  below.  The 
weight  of  each  factor  is  indicated  by  the 
assigned  number  of  points.  Each  sub- 
factor  is  considered  relatively  equal  to 
others  within  the  same  factor,  except  as 
otherwise  indicated. 

Factors  for  Award 

1.  Substantive  Factors  (70  pomts) 

a.  Degree  to  which  project  concerns 
significant  fair  housing  problems 
and  issues  within  the  jurisdiction 
(30  pomts) 

b.  Degree  to  which  the  project  results 
can  be  expected  to  successfully 
impact  upon  the  problems  or  issues 
which  the  project  addresses, 
including  degree  to  which  the 
project  is  of  continuing  utihty  to  the 
agency  or  the  outcome  »vill  be  long- 
term  in  effects  (30  points] 


c  UtiUty  to  other  fair  housing  agencies 
of  the  concept  methodology  or 
information  resulting  from  the 
project  (10  points) 

2.  Planning  and  Management  Factors  (30 
points) 

a.  Qualifications  established  for 
selection  of  key  project  personnel 
including  project  director,  staff,  and 
consultants/subcontractors 

b.  Clarity  and  thoroughness  of  project 
description 

c.  Reasonableness  of  estimated 
timetable  for  implementation  and 
completion  of  project 

d.  Adequacy  and  clarity  of  proposed 
procedures  to  be  used  by  the  agency 
for  monitoring  progress  of  project 
and  ensuring  timely  completion 

e.  Current  or  potential  availabiUty  and 
adequacy  of  data  or  information 
necessary  to  successfully  complete 
the  project 

3.  Cost  Factors — ^An  offeror's  proposed 
costs  shall  be  considered  together 
with  the  factors  in  1.  and  2.  above  in 
determining  the  proposals  most 
advantageous  to  the  Government 

The  Assistant  Secretary  reserves  the 
right  to  make  discretionary  awards  in  an 
amount  not  to  exceed  $350,000  to 
appUcants  for  proposals  which  have 
been  determined  as  responsive  under 
this  competitive  soUdtation.  TTiis 
discretion  may  be  exercised  in  order  to 
ensiue  a  more  equitable  geographic 
distribution  or  to  achieve  program 
objectives  which  would  not  otherwise 
be  met  under  the  above  stated  factor* 
for  award. 

IV.  Applicant  Notificatioo  and  Awaid 
Procedures 


A.  Notification 

No  information  will  be  available  to 
appUcants  during  the  period  of  HUD 
evaluation  except  for  notification  in 
writing  of  those  appUcants  thtfjevt 
determined  ineligible.  All  applicants  will 
be  notified  of  the  results  of  their  Type  I 
apphcations  as  soon  as  evaluation  of 
their  appUcation  is  completed.  Awards 
for  Type  I  apphcations  are  expected  to 
be  announced  within  four  weeks  of 
receipt  of  the  appUcation.  Awards  for 
Type  n  apphcations  are  expected  to  be 
announced  by  HUD  within  eight  weeks 
of  the  closing  date. 

B.  Negotiations 

After  submission  of  the  appUcation 
but  prior  to  award,  HUD  may  require 
applicants  to  participate  in  negotiations 
and  to  submit  appUcation  revisions 
resulting  from  negotiations. 
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C  Type  of  Funding  Instrument 

It  is  expected  that  applicants  will  be 
funded  in  the  form  of  both  fixed  price 
and  cost-reimbursable  Cooperative 
Agreements,  aa  appropriate.  HUD 
reserves  the  right  to  award  the  type  of 
agreement  most  appropriate  after 
negotiation. 

(Sec.  7(d)  DepaHinent  of  HUD  Act  (42  U.S.C 
3535(d));  Tide  VUI  of  the  Civil  Rights  Act  of 
196a  as  amended  (42  U.S.C.  3602]) 

Dated:  April  30, 1982. 
Antonio  Monraig, 

AsaiBtant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

[FR  Doc  32-12302  Filed  5-5-02:  k45  unj 
BlUJNa  COOE  4210-2S-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

Alabama;  Coal  Production 

AOENCY:  Bureau  of  Land  Management, 
Eastern  States  OfGce,  Interior. 
action:  Notice  of  preparation  for  coal 
activity  planning. 

summary:  Notice  is  hereby  given  that 
the  Eastern  States  Office  of  the  Bureau 
of  Land  K4anagement  (BLM)  is  taking 
steps  in  preparation  for  coai  activity 
planning  for  the  second  round  of 
competitive  coal  lease  sales  in  the 
Alabama  Subregion  of  the  Southern 
Appalachian  Coal  Production  Region. 
The  second  round  of  competitive  coal 
sales  is  tentatively  scheduled  to  begin 
between  July  and  September  of  1984. 
The  Alabama  Subregion  consists  of 
Walker,  Fayette  and  Tuscaloosa 
Counties. 

The  Bureau  of  Land  Management's 
Tuscaloosa  Office  is  directly  responsible 
for  unplementation  of  Federal  coal 
leasing  procedures  in  Alabama. 
Employees  of  that  office  are  now 
refining  and  further  doaunenting  the 
North  Central  Alabama  Land  Use 
Analysts  (LUA),  which  was  originally 
published  in  August,  1979,  in  preparation 
for  the  first  roimd  of  regional  coal  sales. 
This  refinement,  or  "maintenance",  of 
the  LUA  is  being  done  in  accordance 
with  43  CFR  1601.6-d(a).  and  wOi  be 
used  as  the  second-round  planning 
document  to  fulfill  the  requirements  of 
43  CFR  3420.1-5.  As  part  of  this 
procedure,  the  Tuscaloosa  Office  is  also 
soliciting  from  industry  representatives 
and  the  general  public  any  information 
they  may  wish  to  contribute  concerning 
coal  resouicea  in  the  three  counties. 
Persons  wdth  such  information  are  urged 
to  oootact  Tuscaloosa  Office  Manager 
Robert  L  Todd  or  Geologist  Robert  M. 
Wilson  within  the  next  30  days.  Either 


one  may  be  reached  by  phone  at  (205) 
759-5441.  or  in  writing  at  the  Bureau  of 
Land  Management  Tuscaloosa  Office. 
518 19th  Avenue,  Tuscaloosa.  Alabama 
35401. 

The  next  announcement  in  the 
regional  coal  leasing  process  will  be  a 
call  for  expressions  of  industry  interest, 
scheduled  for  June,  1982. 
FOR  FURTHER  INFORMATION  CONTACT! 
Robert  L  Todd,  Bureau  of  Land 
Management.  Tuscaloosa  Office,  518 
19th  Avenue,  Tuscaloosa,  Alabama 
35401,  (205)  759-5441:  or  Jeffrey  R. 
Williams,  Bureau  of  Land  Management, 
Eastern  States  Office,  350  South  Pickett 
Street,  Alexandria.  Virginia  22304,  (703) 
235-3630. 
Pieter ).  VaoZanden. 
ActingEastem  States  Director. 

[FR  Doc  82-12348  FlM  S-6.4Z:  MS  ami 
BILUNQ  COOE  411«-«4-li 


Colorado  and  Wyoming;  Call  for 
Expreaalon  of  Laasing  Intereat  In 
Federal  Coal  in  the  Green  River-Hams 
Fork  Coal  Production  Region 

April  27, 1982. 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 
action:  Notice. 

summary:  This  call  for  expression  of 
coal  leasing  interest.  Phase  m,  is  to 
integrate  potential  lessees'  data  and 
needs  into  the  coal  activity  planning 
phase  of  the  Federal  coal  management 
program  in  the  Green  River-Hams  Fork 
Coal  Production  Region.  The  data 
received  from  this  call  will  be  used 
along  with  existing  data  to  delineate 
tracts  which  would  be  considered  for 
possible  competitive  leasing. 

date:  Responses  to  this  notice  may  be 

received  until  May  28, 1982. 

addresses:  Responses  to  this  call 

should  be  sent  to  each  of  the  following 

addresses: 

State  Director  (930),  Bureau  of  Land 

Management.  P.O.  Box  1828. 

Cheyenne,  WY  82001; 
and 
Casper  District  Resource  Evaluation, 

Minerals  Management  Service,  111 

South  Wolcott  Rm.  305,  Casper,  WY 

82601: 
and 
State  Director  (930),  Bureau  of  Land 

Management.  1037  20th  Street.  Denver 

CO  80202. 
FOR  FURTMER  information  CONTACT: 
).  Stan  McKee.  Bureau  of  Land 
Management  (830).  P.O.  Box  1828, 
Cheyenne.  WY  82001. 307-772-2413; 
or 


Donald  Sweep.  District  Manager,  BLM, 
Rock  Springs  District  P.O.  Box  1869. 
Rock  Springs,  WY  82901,  307-382- 
5350. 
SUPPLEMENTARY  INFORMATION:  This  is  to 
advise  all  interested  parties  that  the 
official  call  for  expressions  of  interest  in 
Federal  coal  leasing.  Phase  HI,  is  now  in 
effect  for  the  second  round  of  coal 
leasing  activity  In  the  Green  River-Hams 
Fork  Coal  Region  for  possible  lease 
sales  beginning  in  Mardi  1984. 
Additional  calls  for  expressions  are 
being  made  in  phases  extending  through 
June  1982.  The  call  for  Phase  I  was  made 
in  December  1981  and  has  closed;  the 
Phase  II  call  was  made  in  January  1982 
and  closed  March  15, 198^  the  Phase  IV 
call  is  scheduled  to  be  made  in  late 
April  1982;  and  the  Phase  V  call  was 
made  April  16, 1982,  and  will  close  May 
17, 1982.  All  areas  in  all  five  phases  are 
BLM  planning  areas.  While  the  total 
situation  and  needs  of  the  region  should 
be  considered,  the  responses  submitted 
by  May  28, 1982,  should  be  for  the  Phase 
III  portion  only.  Areas  covered  by  the 
calls  are  as  follows: 
Phase  I  (December  1981-January  1982), 
Big  Sandy  and  Salt  Wells  Planning 
Areas,  Rock  Springs  District 
Wyoming. 
Phase  n  (January-February  1982),  White 
River  Planning  Area,  Craig  District 
Colorado. 
Phase  in  (April-May  1982).  Pioneer 
Trails  Planning  Area,  Rock  Springs 
Districts,  Wyoming. 
Phase  IV  (April-May  1982).  Overland 
and  Divide  Planning  Area,  Rawlins 
District  Wyoming. 
Phase  V  (May-June  1962),  Williams  Fork 
Planning  Area.  Craig  District 
.  Colorado. 

This  call  for  expressions  of  interest  is 
the  first  step  in  activity  plarming  under 
the  Federal  coal  management  program. 
It  is  being  made  before  any  tract 
boundaries  are  delineated  within  an 
area  found  acceptable  for  further 
consideration  lot  coal  leasing  through 
conducting  the  coal  screening/planning 
process,  including  application  of  the 
coal  unsuitability  criteria.  The  results  of 
this  call  will  provide  significant 
information  ^at  will  be  employed  in 
delineating  tracts  that  mi^t  be  offered 
for  lease  sale  after  they  have  been 
through  the  tract  ranking,  selection, 
scheduling,  and  analysis  processes  that 
are  an  integral  pari  of  the  Federal  coal 
management  program  defined  in  43  CFR 
Subpart  3420. 

Ex|H>easion8  of  interest  from  small 
businesses  and  public  bodies  are 
actively  invited  In  accordance  with  the 
provisions  of  43  CFR  3420.1-4  which 
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states  that  a  reasonable  number  of  lease 
tracts  will  be  reserved  and  offered 
through  competitive  lease  sales  to  those 
qualifying  under  the  definitions  of  public 
bodies  and  small  coal  mining 
businesses.  Entities  desiring  special 
leasing  opportunities  as  a  public  body 
should  state  their  intentions  in  their 
expressions  of  leasing  interest  for 
possible  public  body  set  asides.  Proof  of 
public  body  status  and  evidence  of 
qualifications  as  required  by  43  CFR 
3420.1-4(b)(l)(li)  shall  be  submitted  with 
the  expression  of  interest. 

A  major  purpose  of  this  call  for 
expressions  of  interest  is  to  integrate 
potential  lessees'  data  and  needs  with 
the  process  of  delineating  the  logical 
mining  units  which  will  be  considered 
prior  to  a  lease  sale.  The  BLM  hopes  to 
gain  sufficient  information  from  this  call, 
as  well  at  from  its  own  site  specific 
analyses,  to  identify  areas  in  which  data 
are  of  sufficient  detail  to  ultimately 
make  a  fair  market  value  determination 
on  specific  tracts. 

An  expression  of  interest  is  not  an 
application.  The  size  and/or  location  of 
a  proposed  tract  as  indicated  by  an 
expression  of  interest  may  be  modified 
or  changed  if  there  is  su^icient  reason  to 
do  so  and  the  coal  included  in  the 
modiHed  or  relocated  tract  is  of 
approximately  equal  qualify  and 
tonnage  to  that  shown  in  the  expression 
of  interest. 

Examples  of  the  types  of  concerns 
that  may  make  such  action  necessary 
include:  the  competitive  nature  of  the 
tract,  access  needs,  mining  efficiency, 
future  coal  development  potential, 
resource  conservation,  and  State 
preference  and  priorities. 

These  expressions  of  leasing  interest 
should  include  the  following  data  where 
applicable: 

1.  Quantify  needs  (total  tonnage, 
average  tons  per  year,  and  year  during 
which  production  should  commence)  for 
both  coal  producers  and  users. 

2.  Qualify  needs  (types  and  grades  of 
coal)  for  both  producers  and  users. 

3.  Location: 

a.  Tracts  desired  by  mining  companies 
(narrative  description  with  delineation 
on  surface  minerals  management  quad 
map,  available  for  purchase  from  the 
BLM  State  Office). 

b.  Pubhc  and  private  industry  user 
facilities  in  region. 

c.  If  no  location  is  indicated,  but  other 
specified  data  are  provided,  the 
expression  will  be  considered.  In  such 
cases  the  joint  BLM/MN4S  delineation 
team  will  locate  the  tract. 

4.  Type  of  mine: 

a.  Surface  or  underground, 
b  Technique  of  mining  (i.e.,  longwall. 
room  and  pillar,  strip  mining,  etc.). 


5.  Proposed  uses  of  coal: 

a.  By  mining  companies. 

b.  By  public  and  private  industries. 

6.  Where  coal  is  consumed  (include 
extra-regional  markets). 

7.  Transportation  needs  (i.e.,  railroads, 
pipelines,  etc.): 

a.  Existing  facilities. 

b.  Proposed  facihties  and 
development  timing. 

8.  Available  sources  of  coah 

a.  Presently  operative. 

b.  Contingency  of  other  sources. 

9.  Information  relating  to  mineral 
ownership: 

a.  Information  on  surface  owner 
consents  previously  granted,  e.g.,  a 
description  of  the  location  of  the 
properfy,  whether  consents  are 
transferable,  etc. 

b.  Commitments  &om  fee  coal  owners 
or  for  associated  non-Federal  coal. 

10.  Special  qualifications  for  public 
bodies  requesting  special  leasing 
opportunities.  These  specific 
requirements  are  listed  in  43  CFR 
3472.2-5. 

Data  which  are  considered 
proprietary  should  not  be  submitted  as 
part  of  this  expression  of  leasing 
interest. 

An  individual  business  entify. 
governmental  entify,  or  public  body  may 
participate  and  submit  expressions  of 
leasing  interest  under  this  call. 

Management  fi-amework  planning 
information  for  the  Big  Sandy  and  Salt 
Wells  planning  areas  may  be  obtained 
by  contacting  the  Rock  Springs  BLM 
District  Manager  at  the  above  address. 
Packets  containing  all  maps  and 
information  pertaining  to  the  call  are 
available  on  request  from  the  Rock 
Springs  District  Manager  or  bom  ].  Stan 
McKee  at  the  above  address. 
MaxweU  T.  Lieuranoe, 
State  Director. 

[FR  Doc.  82-12353  FiM  5-6-tt  ftU  am) 
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Colorado  and  Wyoming  Call  for 
Expression  of  Leasing  Interest  in 
Federal  Coal  hi  tt>e  Green  River-Hams 
Fork  Coal  Production  Region 

agency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Notice  of  calls  for  expression  of 

leasing  interest  in  Federal  coal,  overland 

and  divide  planning  area,  Rawlins 

District,  Wyoming. 

SUMMARY:  This  call  for  expression  of 
coal  leasing  interest.  Phase  IV, 
(Overland  and  Divide  Planning  Areas), 
is  to  integrate  potential  lessees'  data 
and  needs  into  the  coal  activify  planning 
phase  of  the  Federal  coal  management 


program  in  the  Green  River-Hams  Fork 
Coal  Production  Region.  The  data 
received  from  this  call  will  be  used 
along  with  existing  data  to  delineate 
fracts  which  would  be  considered  for 
possible  competitive  leasing. 

DATE:  Responses  to  this  notice  may  be 
received  until  June  7, 1982. 

AODRESSES:  Responses  to  this  call 
should  be  sent  to  each  of  the  following 
addresses: 

State  Director  (930),  Bureau  of  Land 

Management,  P.O.  Box  1828, 

Cheyenne,  WY  82001:  and 
Casper  District  Resource  Evaluation, 

Minerals  Management  Service,  111 

South  Wolcott  Rm.  305.  Casper.  WY 

82601:  and 
District  Manager,  Rawlins  District 

Bureau  of  Land  Management  P.O.  Box 

670.  Rawlins,  WY  82301. 
FOR  FURTHER  INFORMATION  CONTACT 
Mike  Karbs  or  Gene  Kolkman,  Rawlins 
District  Bureau  of  Land  Management 
P.O.  Box  670.  Rawlins,  WY  82301,  307- 
324-7171. 

SUPPLEMENTARY  INFORMATION:  This  is  to 
advise  all  interested  parties  that  the 
official  call  for  expressions  of  interest  in 
Federal  coal  leasing.  Phase  IV.  is  now  in 
efiect  for  the  second  round  of  coal 
leasing  activify  in  the  Green  River-Hamt 
Fork  Coal  Region  for  possible  lease 
sales  beginning  in  March  1984. 
Additional  calls  for  expressions  are 
being  made  in  phases  extending  through 
Jime  1982.  The  call  for  Phase  I  was  made 
in  December  1981  and  has  closed;  the 
Phase  II  call  was  made  in  January  1982 
and  closed  March  15. 1982;  the  Phase  m 
and  V  caUs  are  scheduled  to  be  made  in 
April  1982.  All  areas  in  all  five  phases 
are  BLM  planning  areas.  While  the  total 
situation  and  needs  of  the  region  should 
be  considered,  the  responses  submitted 
by  June  7. 1982.  should  be  for  the  Phase 
IV  portion  only.  Areas  covered  by  the 
calls  are  as  follows: 

Phase  I  (December  1981^anuaiy  1962):  Big 

Sandy  and  Salt  Wells  Planning  Areas. 

Rock  Springs  District  Wyoming 
Phase  n  (January^ebruary  1982):  White 

River  Planning  Area,  Craig  District 

Colorado 
Phase  in  (April-May  1962):  Pioneer  Trails 

l^anning  Area.  Rock  Springs  District 

Wyoming 
Phase  IV  (April-May  1982):  Overland  and 

Divide  Planning  Areas,  Rawlins  District 

Wyoming 
Wiase  V  (May-June  1982):  Williams  Fork 

Piaiming  Area,  Craig  District  Colorado 

This  call  for  expressions  of  interest  is 
the  first  step  in  activity  planning  under 
the  Federal  coal  management  program. 
It  is  being  made  before  any  tract 
boundaries  are  delineated  within  an 
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area  found  acceptable  for  further 
consideration  for  coal  leasing  through 
conducting  the  coal  screening/planning 
process,  including  application  of  the 
coal  unsuitability  criteria.  The  results  of 
this  call  will  provide  significant 
information  that  will  be  employed  in 
delineating  tracts  that  might  be  offered 
for  lease  sale  after  they  have  been 
through  the  tract  ranking,  selection, 
scheduling,  and  analysis  processes  that 
are  an  integral  part  of  the  Federal  coal 
management  program  defined  in  43  CFR 
Subpart  3420. 

Expressions  of  interest  from  small 
businesses  and  public  bodies  are 
actively  invited  in  accordance  with  the 
provisions  of  43  CFR  3420.1-4,  which 
states  that  a  reasonable  number  of  lease 
tracts  will  be  reserved  and  offered 
through  competitive  lease  sales  to  those 
qualifying  under  the  definitions  of  public 
bodies  and  small  coaJ  mining 
businesses.  Entities  desiring  special 
leasing  opportunities  as  a  public  body 
should  state  their  intentions  in  their 
expressions  of  leasing  interest  for 
possible  pubUc  body  set  asides.  Proof  of 
public  body  status  and  evidence  of 
quahfications  as  required  by  43  CFR 
3420.2-4(b](l)(ii)  shall  be  submitted  with 
the  expression  of  interest. 

A  major  purpose  of  this  call  for 
expressions  of  interest  is  to  integrate 
potential  lessees'  data  and  needs  with 
the  process  of  delineating  die  logical 
mining  units  which  will  be  considered 
prior  to  a  lease  sale.  The  BLM  hopes  to 
gain  sufficient  information  from  thir  call, 
as  well  as  from  its  own  site  specific 
analyses,  to  identify  areas  in  which  data 
are  of  sufficient  detail  to  ultimately 
make  a  fair  market  value  determination 
on  specific  tracts. 

An  expression  of  interest  is  not  an 
application.  The  size  and/or  location  of 
a  proposed  tract  as  indicated  by  an 
expression  of  interest  may  be  modified 
or  changed  if  there  is  sufficient  reason  to 
do  so  and  the  coal  included  in  the 
modified  or  relocated  tract  is  of 
approximately  equal  quality  and 
tonnage  to  that  shown  in  the  expression 
of  interest. 

Examples  of  the  types  of  concerns 
that  may  make  such  action  necessary 
include:  the  competihve  nature  of  the 
tract,  access  needs,  mining  efficiency, 
future  coal  development  potential, 
resource  conservation,  and  State 
preference  and  priorities. 

These  expressions  of  leasing  interest 
should  include  the  following  data  where 
applicable: 

1.  Quantity  needs  (total  tonnage, 
average  tons  per  year,  and  year  during 
which  production  should  commence)  for 
both  coal  producers  and  users. 


2.  QuaUty  needs  (types  and  grade  of 
coal)  for  both  producers  and  users. 

3.  Location: 

a.  Tracts  desired  by  mining 
companies  (narrative  description  with 
delineation  on  surface  minerals 
management  quad  map,  available  for 
purchase  fit)m  the  BLM  Wyoming  State 
Office  or  Rawlins  District  office). 

b.  Public  and  private  industry  user 
facilities  in  region. 

c.  If  no  location  is  indicated,  but  other 
specified  data  are  provided,  the 
expression  will  be  considered.  In  such 
cases  the  joint  BLM/MMS  delineation 
team  will  locate  the  tract. 

4.  Type  of  mine: 

a.  Surface  or  underground. 

b.  Technique  of  mining  (i.e.,  longwall, 
room  and  pillar,  strip  mining,  etc.). 

5.  Proposed  uses  of  coal: 

a.  By  mining  companies. 

b.  By  public  and  private  industries. 

6.  Where  coal  is  consumed  (include 
extra-regional  markets). 

7.  Transportation  needs  (i.e.. 
railroads,  pipelines,  etc.): 

a.  Existing  facilities. 

b.  Proposed  facilities  and 
development  timing. 

8.  Available  sources  of  coal: 

a.  Presently  operative. 

b.  Contingency  of  other  sources. 

9.  Information  relating  to  mineral 
ownership: 

a.  Information  on  surface  owner 
consents  previously  granted,  e.g.,  a 
description  of  the  location  of  the 
property,  whether  consents  are 
transferable,  etc. 

b.  Commitments  from  fee  coal  owner 
or  for  associated  non-Federal  coal. 

10.  Special  qualifications  for  public 
bodies  requesting  special  leasing 
opportunities.  These  specific 
requirements  are  listed  in  43  CFR 
2472.2-5. 

Data  which  are  considered 
proprietary  should  not  be  submitted  as 
part  of  this  expression  of  leasing 
interest. 

An  individual,  business  entity, 
governmental  entity,  or  public  body  may 
participate  and  submit  expressions  of 
leasing  interest  under  this  caH. 

Management  framwork  planning 
information  for  the  Overland  and  Divide 
planning  areas  may  be  obtained  by 
contacting  the  Rawlins  District  Manager 
at  the  above  address.  Maps  and 
information  pertaining  to  the  call  are 
available  on  request  from  the  Rawlins 
District  Manager  at  the  above  address. 
David  J.  Walter. 
District  Manager. 

[n  Doc.  sa-U3M  FUed  V<-Bi:  MS  am| 
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Idaho  Falla  District;  Grazing  Advisory 
Board  Rleeting 

Notice  is  hereby  given  in  accordance 
with  Pub.  L  92-463  that  the  Idaho  Falls 
District  Grazing  Advisory  Board  will 
meet  June  10. 1982  for  a  field  tour. 

Most  Grazing  Board  members  will 
meet  at  8:00  a.m.  at  the  Bureau  of  Land 
Management  Office,  940  Lincoln  Road, 
Idaho  Falls,  ID  83401;  the  remaining 
members  will  be  picked  up  at  8:30  a.m. 
at  Beaver  Dick  Park  located  5V^  miles 
west  of  Rexburg  on  State  Highway  33. 
The  Grazing  Board  will  accept  public 
comments  from  9  a.m.  to  9:30  a.m.  at 
Beaver  Dick  Park.  The  tour  is  open  to 
the  public,  who  may  join  the  tour  at  any 
point  Anyone  wishing  ^o  make  a 
statement  or  attend  the  tour  is  asked  to 
notify  the  Idaho  Falls  BLM  District 
Manager  at  the  above  address  by  June  3. 
1982,  and  must  provide  their  own 
transportation  and  lunch. 

The  purpose  of  the  field  tour  is  to 
discuss,  observe  and  get  Board 
recommendations  on  range  inventroy 
work,  vegetative  manipulation  projects 
and  other  projects  constructed  with 
Range  Betterment  and  Grazing  Board 
funds.  The  Board  will  also  review 
minutes  of  their  last  meeting  and  give 
recommendations  on  the  Big  Desert 
livestock  driveway  withdrawal  review. 
The  tour  will  take  place  in  the  Little 
Grassy  and  western  Fremont  County 
areas.  The  Advisory  Grazing  Board  will 
also  make  arrangements  for  their  next 
meeting. 

Summary  minutes  of  the  Board 
meeting  will  be  kept  in  the  District 
Office  and  be  available  for  public 
inspection  and  reproduction  during 
regular  business  hours  within  30  days  of 
the  Board  meeting. 

Note. — This  meeting  notice  replaces  PR 
Doc.  82-11780  which  was  published  at  47  PR 
18678,  April  30, 1982. 

Dated  April  29, 1982. 
O'dell  A.  Frandaen, 
District  Manager. 

[FR  Doc.  82-123«4  Filed  &-S-a2;  ami 
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Resource  Managenient  Planning 
Comntencement  of  Wlldemess  Studies 
In  the  Billings  Resource  Area, 
Lewlstown,  Montana 

April  27. 1982. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  planning  activity. 

summary:  In  accordance  with  43  CFR 
1601.3(g),  notice  is  hereby  provided  of 
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resource  planning  activity  now 
underway. 

The  proposed  action  is  the 
preparation  of  Wilderness  Suitability 
Reports/Environmental  Impact 
Statement  for  four  wilderness  study 
areas  in  the  Billings  Resource  Area, 
Lewistown  District  The  reports  will 
fulfill  the  requirements  of  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA),  of  October  1976.  The  Billings 
Resource  Management  Plan  is  the 
plaiming  vehicle  to  be  used  in 
completing  the  suitability  reports/EIS. 
This  planning  activity  is  scheduled  for 
completion  by  September  30, 1983. 

The  study  process  will  result  in 
preliminary  suitability  recommendations 
wfhlch  vrlll  be  forwarded  to  the 
Secretary  of  the  Interior.  The  Secretary 
wiU  make  final  recommendations  to  the 
President  who  will  then  submit  them  to 
Congress.  Congress  will  make  the  final 
decision  on  which  areas  or  portions  of 
areas  will  be  designated  components  of 
the  National  Wilderness  Preservation 
System. 

The  study  will  include  an 
altemative(s)  addressing  how  these 
areas  will  be  managed  if  they  are  not 
designated  wilderness.  Wilderness 
Management  Plans  will  be  prepared  for 
any  areas  designated  components  of  the 
National  Wilderness  Preservation 
System  by  Congress. 

The  four  wilderness  study  areas  to  be 
analyzed  are: 

1.  Burnt  Timber  Canyon,  MT-067-205.  3,955 

acres 

2.  Pryor  Mountain.  MT-067-206,  ia,972  acres 

3.  Bighorn  Tack-on,  MT-067-207,  4,550  acres 

4.  Twin  Coulee,  MT-067-212,  6.870  acres 

Three  of  the  study  areas  are  located 
along  the  south  slopes  of  the  Pryor 
Mountain  Range  near  the  Montana- 
Wyoming  state  border  approximately  15 
miles  north  of  Lovell.  Wyoming.  These 
units  are  Burnt  Timber  Canyon,  Pryor 
Mountain,  and  Bighorn  Tack-on.  Tie 
pubhc  lands  to  be  analyzed  extend 
across  the  state  boundary  in  the  Pryor 
Mountain  and  Bighorn  Tack-on  units. 
There  are  80  acres  in  the  Bighorn  Tack- 
on  unit  and  4.352  acres  in  the  Pryor 
Mountain  unit  located  in  Bighorn 
County,  Wyoming  which  will  be 
analyzed  for  wilderness  potential  The 
remaining  identified  acreage  for  the 
three  Pryor  Mountain  units  is  located  in 
Carbon  County,  Montana. 

The  Wyoming  acreage  will  be  studied 
by  an  interdisciplinary  review  team  in 
the  Billings  Resource  area  with 
consultation  provided  by  the  Wyoming 
and  Cody  Resource  Area  BLM  offices. 
Resource  skills  represented  on  the 
interdisciplinary  team  include  wildlife 
biology,  outdoor  recreation  planning. 


soil  science,  hydrology,  range 
management,  minerals,  and  geology. 
The  following  planning  criteria  and 
quality  standards  which  are  included  in 
ELM'S  Final  Wilderness  Study  Policy 
(Federal  Register  Notice  of  February  3. 
1982)  will  be  used  to  guide  the  study 
process: 

Criterion  No.  1 — Evaluation  of 
Wilderness  Values 

The  extent  to  which  each  of  the 
following  components  contribute  to  the 
overall  value  of  an  area  for  wilderness 
purposes: 

1.  Mandatory  wilderness 
characteristics:  The  quality  of  the  area's 
wilderness  characteristics — size, 
naturalness,  and  outstanding 
opportimities  for  solitude  or  primitive 
recreation. 

2.  Special  features:  The  presence  or 
absence,  and  the  quality  of  the  optional 
wilderness  characteristics — ecological, 
geological  or  other  features  of  scientific, 
education,  scenic,  or  historiced  value. 

3.  Multiple  resource  benefits:  The 
benefits  to  other  multiple  resource 
values  and  uses  which  only  wilderness 
designation  of  the  area  could  ensure. 

4.  Diversity  in  the  National 
Wilderness  Preservation  System:  TTie 
extent  to  which  wilderness  designation 
of  the  area  under  study  would 
contribute  to  expanding  the  diversity  of 
the  National  Wilderness  Preservation 
System  trom  the  standpoint  of  each  of 
the  factors  listed  below: 

a.  Expanding  the  diversity  of  natural 
systems  and  features,  as  represented  by 
ecosystems  and  landforms. 

b.  Assessing  the  opportunities  for 
solitude  or  primitive  recreation  within  a 
day's  driving  time  (5  hours)  of  major 
population  centers. 

c.  Balancing  the  geographic 
distribution  of  wilderness  areas. 

Criterion  Na  2 — Manageability 

The  areas  must  be  capable  of  being 
effectively  managed  to  preserve  their 
wilderness  character.  ITie  following 
quality  standards  must  be  addressed: 

1.  Energy  and  mineral  resources 

2.  Impacts  on  other  resources 

3.  Impact  of  nondesignation  on 
wildeness  values 

4.  Public  conunents 

5.  Local  social  and  economic  effects 

6.  Consistency  with  other  plans 
The  criteria  and  standards  will  be 

used  to  determine  the  level  of  analysis 
required  for  identified  issues,  assist  in 
formulating  alternatives,  identify  the 
preferred  alternative  and  in  estimating 
the  cumulative  effects  of  alternatives. 

The  public  will  be  invited  to 
participate  to  the  fullest  possible  extent 
in  the  study  process.  Initial  open  house 


meetings  to  obtain  comments  and 
further  identify  issues  will  be  conducted 
at  the  following  locations: 

1.  National  Park  Service;  Visitor 
Center.  Lovell  Wyoming:  May  18, 19B2; 
7.-00-10KX)  p.m,; 

2.  Billings  Resotux:e8  Area;  810  E. 
Main  St.;  Billings.  Montana;  May  20. 
1982;  7:00-10«)  p.m.;  and 

3.  Bureau  of  Land  Management: 
Lewistown  District  Office;  Airport  Road: 
Lewistown,  Montana;  May  28, 1982; 
7M>-iOM)  p.m. 

Future  meetings  will  be  announced  in 
the  Federal  Regi^er  and  in  local  media 
notices. 


FOR  FWriMBI  ■yOflMATIOIl  CONTACT: 

Jerome  W.  |ack.  Area  Manager,  ffillings 
Resource  ^a«a,  810  E.  Main,  Billings, 
Montana  59105,  Phone:  (408)  657-6252. 
Michael ).  Penfold. 
State  Director. 

[PR  Doc  K-lZlse  FtlFd  S-S-at  Mt  aB) 
BUJNQ  CODE  4>1»«MI 


Draft  Environmental  Impact  Statement; 
Proposed  VVInd  Energy  Prolect;  San 
Gorgonio  Pass  Area,  RIveraide  County, 

v4HITOniM 

The  Bureau  of  Land  Management  has 
prepared  a  draft  environmental  impact 
statement  concerning  a  proposed  wind 
energy  project  in  the  San  Gorgonio  Pass 
area.  Riverside  County,  California.  This 
statement  analyzes  the  environmental 
consequences  of  seven  proposals  to 
construct  and  operate  large-scale  wind 
turbine  fields  on  approximately  12,780 
acres  of  public  land.  The  proposed  wind 
farms  would  include  turbine 
installations,  several  transmission  lines 
to  collect  power  and  interconnect  into 
the  local  power  network,  the  installation 
of  new  substations,  and  construction  of 
access  roads  to  support  system 
requirements.  Alternatives  to  the 
proposed  project  include:  development 
on  pubhc  lands  except  where  sig^iificant 
surface  conflicts  exist  and  no  action. 
Major  environmental  issues  are  related 
to  aesthetics,  threatened  and 
endangered  animal  and  plant  species, 
bird  migration,  changes  in  land  use, 
socioeconomics,  noise  and 
communications  interference. 

Notice  is  hereby  given  that  a  public 
meeting  will  be  held  on  May  2a  1982  in 
Palm  Springs.  California,  to  provide 
interested  people  the  opportunity  to 
review  the  San  Gorgonio  Pass  Wind 
Energy  EIS  and  any  concerns, 
suggestions,  or  viewpoints  they  may 
have.  The  meeting  will  be  held  from  710O 
PM.  to  van  PM.  in  the  ].C.  Fny 
Building  at  1911  E.  Baristo.  Palm  Sfwings. 
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For  further  information  contact  Bill 
Payne,  EIS  Project  Coordinator  at  (916) 
484-4541. 

Dated:  April  30, 1982. 
Ed  Hastey, 
State  Director,  California. 

(FR  Doc.  SZ-123SS  Filed  S-S-aZ:  MS  am] 
BILUNO  CODE  4310-«4-«l 


Bureau  of  Redamation 

Quarterly  Status  Tabulation  of  Water 
Service  and  Repayment  Contract 
Negotiations;  Supplemental  Notice  of 
Proposed  Contractual  Actions  Pending 
Through  June  1982 

The  following  list  of  proposed 
contractual  action  supplements  the 
tabulation  of  pending  contractual 
actions  published  April  26, 1982,  47  FR 
17870.  for 

Lower  Missouri  Region,  Bureau  of 
Reclamation.  P.O.  Box  25247,  (Building 
20,  Denver  Federal  Center)  Denver, 
CO  80225,  telephone  (303)  234-3327. 

9.  Exxon  Company.  U.S.A..  Rued! 
Reservoir,  Fryingpan-Arkansas  Project, 
Colorado;  Industrial  water  service 
contract;  6,000  acre-feet  FR  notice 
published  November  17, 1981,  Vol.  48, 
page  56509. 

10.  Battlement  Mesa,  Inc.,  Ruedi 
Reservoir,  Fryingpan-Arkansas  Project, 
Colorado;  Municipal  and  domestic 
water  service  contract;  1,250  acre-feet; 
FR  notice  published  November  17, 1981. 
Vol.  46,  page  56509. 

11.  West  Divide  Water  Conservancy 
District,  Ruedi  Reservoir,  Fryingpan- 
Arkansas  Project,  Colorado;  Municipal 
and  domestic  water  service  contract;  100 
acre-feet;  FR  notice  pubUshed  November 
17. 1981.  Vol.  46,  page  56509. 

12.  Cedar  Bluff  Irrigation  District. 
Cedar  Bluff  Unit,  P-SMBP.  Nebraska: 
Deferment  of  repayment  obligation  for 
1981;  $18,267  payment  deferral;  FR 
notice  published  October  5. 1981,  Vol. 
46,  page  48996. 

13.  City  of  Cheyenne,  Kendrick 
Project,  Wyoming;  Temporary  water 
storage  contract;  10,000  acre-feet;  No 
previous  FR  notice  published. 

14.  Almena  ID,  Almena  Unit,  P-SMBP. 
Kansas;  Deferment  of  repayment 
obligation  for  1982;  $16,002.50  payment 
deferral;  FR  notice  pubhshed  June  19. 
1981.  Vol.  46,  page  32087. 

15.  Central  Nebraska  Public  Power 
and  Irrigation  District,  Glendo  Unit,  P- 
SMBP,  Nebraska;  Irrigation  water 
service  contract;  8,000  acre-feet;  FR 
notice  published  February  7. 1980.  Vol. 
45.  page  8364. 


Southwest  Region,  Bureau  of 
Reclamation,  714  South  Tyler, 
(Commerce  Building.  Suite  201) 
Amarillo.  TX  79101.  telephone  (806) 
378-5430. 

5.  State  of  Oklahoma,  McGee  Creek 
Project,  Oklahoma;  Repayment  contract 
for  State's  share  of  costs  associated 
with  development  of  recreation  facilities 
and  certain  Fish  and  Wildlife  facilities; 
Obligation  will  be  negotiated  in 
accordance  with  the  Federal  Water 
Project  Recreation  Act  (Pub.  L  89-72). 
as  amended;  No  previous  FR  notice 
published. 

6.  State  of  Colorado,  Closed  Basin 
Division.  San  Luis  Valley  Project; 
Repayment  contract  for  State's  share  of 
costs  associated  with  development  of 
recreation  facilities  and  certain  Fish  and 
Wildlife  facilities;  Obligation  will  be 
negotiated  in  accordance  with  the 
Federal  Water  Project  Recreation  Act 
(Pub.  L.  89-72),  as  amended;  FR  notice 
published  February  12, 1982,  Vol.  47, 
page  6493. 

Dated:  April  30, 1982. 
Aldon  0.  Nielsen, 

Acting  Assistant  Commissioner  of 
RecJamotion. 

[FR  Doc.  82-12306  Tiled  S-S-BZ;  8:45  am] 
BlUJfM  COOC  431(M>»-M 


National  Park  Service 

Ozark  National  Scenic  Riverways 
Advisory  Commission;  Meeting 

Notice  is  hereby  given,  in  accordance 
with  the  Federal  Advisory  Committee 
Act,  88  Stat.  770.  5  U.S.C.  App.  1,  as 
amended  by  the  Act  of  September  13, 
1976,  90  Stat.  1247,  that  a  meeting  of  the 
Ozark  National  Scenic  Riverways 
Advisory  Commission  will  be  held  on 
Thursday,  May  20, 1982.  at  10:00  a.m. 
(CDT),  at  the  Riverways'  Headquarters 
on  U.S.  Highway  60  in  Van  Buren, 
Missouri. 

The  Commission  was  established  by 
the  Act  of  August  27. 1964,  78  Stat.  609, 
16  U.S.C.  460m-8.  to  meet  and  consult 
with  the  Secretary  of  the  Interior  on 
matters  relating  to  the  administration 
and  development  of  the  Ozark  National 
Scenic  Riverways. 

The  members  of  the  Commission  are 
as  follows: 

Mr.  lohn  Stanard,  Poplar  Bluff,  Missouri 

(Chairman) 
Mr.  H.  C.  Daniel,  Van  Buren,  Missouri 
Mr.  Kenneth  Fiebelman,  Salem,  Missouri 
Mr.  Cecil  ].  Brallier,  Houston.  Missouri 
Mr.  Edward  Hodge,  Eminence,  Missouri 

The  purpose  of  this  meeting  is  to 
review  with  the  Commission  progress  on 
the  General  Management  Plan,  in 
'  particular  the  DRAFT  General 


Management  Plan  and  procedures  to  be 
followed  in  producing  a  fmal  plan.  A 
research  update  will  also  be  provided 
along  with  any  other  topics  needing 
discussion. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  the  public  may 
file  with  the  Conunission.  prior  to  the 
meeting,  a  written  statement  concerning 
the  matters  to  be  discussed.  Persons 
wishing  further  information  concerning 
the  meeting  or  who  wish  to  submit 
written  statements,  may  contact  Arthur 
L  Sullivan.  Superintendent.  Ozark 
National  Scenic  Riverways,  P.O.  Box 
490,  Van  Buren,  Missouri  63965, 
telephone  314-323-4236. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  4  weeks 
after  the  meeting  at  Ozark  National 
Scenic  Riverways'  Headquarters  in  Van 
Buren,  Missouri. 

Dated:  April  29. 1982. 
|.  L  Dunning, 

Regional  Director,  Midwest  Region. 

P^  Doc  82-12345  Filed  5-S-82: 8:45  am) 
BILUNG  CODE  «31»-70-M 


INTERSTATE  COIMMERCE 
COIMMISSION 

Long-and-Short-Haul  Applications  for 
Relief 

(Fonnerly  Fourth  Section  Applications) 

April  30, 1982. 

These  applications  for  long-and-short- 
haul  relief  have  been  filed  with  the 
LC.C. 

Protests  are  due  at  the  LC.C.  within  15 
days  from  the  date  of  publication  of  this 
notice. 

No.  43963,  Southwestern  Freight 
Bureau,  Agent  (No.  B-154),  reduced  rates 
on  shipments  of  barium  carbonate  or 
strontium  carbonate  returned  to  original 
shipping  point,  between  stations  in 
Southwestern  and  Southern  Territories, 
in  Supplement  149  to  its  tariff  ICC  SWFB 
6005-D,  effective  May  29, 1982.  Grounds 
for  relief— Rate  Relationships. 

No.  43964,  Southwestern  Freight 
Biu-eau,  Agent  (No.  B-155),  reduced  rates 
on  shipments  of  chloring,  in  tank  cars, 
fi'om,  to  and  between  points  in 
Southwestern.  Southern  and  Eastern 
Territories,  in  Supplement  No.  149  to  its 
tariff  ICC  SWFB  6005-D,  effective  May 
29, 1982.  Grounds  for  relief:  To  provide 
reasonable  rates  on  returned  shipments. 

By  the  Commission. 
Agatha  L  Mergenovicli, 

Secretary. 

(FR  Doc.  S»-12303  FUml  t-S-82;  8:45  am] 
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Decision  Vokinw  No, 


Republications  of  Grants  of  Operating 
Righto  Authority  Prior  to  Certification 

April  30, 1982 

Hie  following  grants  of  operating 
rights  anthorities  are  republished  by 
order  of  the  Commission  to  indicate  a 
broadened  grant  of  authority  over  that 
previously  noticed  in  the  Federal 
Register. 

An  original  and  one  copy  of  a  petition 
for  leave  to  intervene  in  Uie  proceeding 
must  be  Bled  with  the  Commission 
within  30  days  after  the  date  of  this 
Federal  Register  notice.  Such  pleading 
shall  address  specifically  the  i8sue(8) 
indicated  as  the  purpose  for 
repubUcation.  A  copy  of  the  pleading 
shall  be  served  concurrently  upon  the 
carrier's  representative,  or  carrier  if  no 
representative  is  named. 

By  the  Commission. 
AgaUu  L  Mergeoovicli, 
Secretary. 

MC  108967  (Sub-28]  (Republication), 
filed  January  5. 198%  published  in  the 
Federal  Renter  issue  of  February  9, 
1982;  and  republished  this  issue. 
Applicant  CARRIER  VAN  SERVICE. 
INC  3041  Paseo.  Kansas  City.  MO 
64109.  Representative:  David  Earl 
Tinker,  1000  Connecticut  Avenue,  N.W„ 
Suite  1112,  Washington,  DC  20036.  In  a 
decision  by  the  Commission,  Review 
Board  Number  3,  decided  April  22, 1982, 
and  finds  that  performance  by  the 
apphcant  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes, 
transporting  household  goods,  (1) 
between  points  in  Arizona,  Cahfomia. 
New  Mexico,  Oklahoma.  Texas, 
Maryland.  North  Carolina  «uid  South 
Carolina;  and  (2)  between  points  in 
Kansas  and  Missouri,  on  the  one  hand, 
and,  on  the  other,  points  in  Arizona, 
California,  New  Mexico,  Oklahoma. 
Texas,  Maryland.  North  Carolina  and 
South  Carolina;  will  serve  a  useful 
public  purpose,  responsive  to  •  public 
demand  or  need.  Applicant  is  fit.  willing, 
and  able  properly  to  perform  the  granted 
service  and  to  conform  to  statutory  and 
administrative  requirements. 

Note. — ^The  purpose  of  this  republication  is 
to  reflect  oofrectly  the  authority  as  granted. 

MC  126037  (Sub-28)  (Republication), 
filed  June  22. 1981;  published  in  the 
Federal  Register  issue  of  July  13, 1981; 
and  republished  this  issue.  Applicant: 
DIXIE  MIDWEST  EXPRESS.  INC.  P.O. 
Box  372.  Greensboro,  AL  36744. 
Representative:  Theodore  Polydoroff, 
Suite  301, 1307  Dolly  Madison  Blvd, 
McLean,  VA  22101.  In  a  decision  by  the 


Commission.  Division  2,  Acting  as  an 
Appellate  Division,  decided  April  6, 
1982,  and  finds  on  reconsideration,  that 
performance  by  the  appUcant  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  ^nera/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  and  commodities  in 
bulk),  between  points  in  the  United 
States  (except  Alaska  and  Hawaii):  will 
serve  a  useful  purpose,  responsive  to  a 
public  demand  or  need.  Applicant  is  fit, 
willing  and  able  property  to  perform  the 
granted  service  and  to  conform  to 
statutory  and  administrative 
requirements. 

Note. — The  purpoae  of  tiiis  republication  is 
to  reflect  correctly  tiie  granted  authority. 

MC  144756  (Sub-11)  (Republication), 
filed  January  22. 1982;  published  in  the 
Federal  Relator  issue  of  February  5, 
1982;  and  republished  this  issue. 
Applicant  DEDICATED  TRUCKING 
CORP.,  P.O.  Box  1383,  ChehaUs,  WA 
98532.  Representative:  Henry  C. 
Winters,  12800  S.R  38th  St..  Suite  20a 
Bellevue.  WA  98006.  In  a  decision  by  the 
Commission.  Review  Board  Number  3, 
decided  April  19, 1982,  and  finds  that 
performance  by  the  applicant  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreigji  commerce,  over 
irregular  routes,  transporting  ^e/iera/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk],  between  points  In 
Arizona,  California.  Colorado,  Idaho, 
Kansas,  Missouri,  Montana,  Nebraska, 
Nevada,  New  Mexico,  North  Dakota. 
Oklahoma.  Oregon.  South  Dakota. 
Texas.  Utah,  Washington  and  Wyoming: 
will  serve  a  useful  public  purpose, 
responsive  to  a  public  demand  or  need. 
Applicant  is  fit,  willing  and  able 
property  to  perform  this  service  and  to 
conform  to  statutory  and  administrative 
requirements. 

Note. — ^The  purpose'of  this  republication  is 
to  include  Utah  in  flie  scope  of  authority  in 
lieu  of  Vermont  as  originaUy  published. 

MC  151717  {Sub-2)  (Republication], 
filed  Januaiy  15, 1982;  published  in  the 
Federal  Re^ster  issue  of  January  28. 
1982;  and  republished  this  issue. 
Applicant  MONTREAL  CONTAINER 
TERMINALS.  INC.,  6360  Notre  Dame  St.. 
E.,  Montreal  Quebec,  CD  HlN  2E1. 
Representative:  Adrien  R.  Paquette.  200 
St.  James  St..  Suite  900.  Montreal. 
Quebec  CD.  In  a  decision  by  the 
Commission.  Review  Board  Number  2, 
decided  April  27, 1982,  and  concludes 
that  a  grant  of  authority  to  appUcant  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  foreign  commerce  oalj, 
transporting  general  commodities 


(except  classes  A  and  B  explosives, 
household  goods,  commodities  in  bulk, 
items  of  unusual  value,  and  those  itenM 
requiring  special  equipment),  between 
the  ports  of  entry  on  the  International 
Boundary  line  between  the  United 
States  and  Canada,  on  the  one  hand, 
and.  on  the  odier.  points  in  Connecticut 
Maryland.  Michigan.  Illinois,  Ohio. 
Pennsylvania,  and  Maine:  will  serve  a 
useful  public  purpose,  responsive  to  a 
public  demand  or  need. 

Note.— The  puipose  of  tills  repubUcation  is 
to  reflect  correctly  the  actual  grant  of 
authority. 

(Fit  Doc  R2-U3ae  Filed  S-t-SK  MC  ami 

aaiMQ  cooc  7as-»t-ii 


Motor  Canters;  Pennanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 198a  at  45  FR  80108. 

Persons  wishing  to  oppose  an 
application  must  follow  the  ndes  under 
49  CFR  1100.252.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's       < 
representative  of  $iaoa 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit.  willing,  and  able  to  perform 
the  service  proposed,  and  to  cor^orm  to 
the  requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  Is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  die 
human  environment  nor  a  major 
regulatory  action  under  the  Enngy 
Policy  and  ConswvatloD  Act  of  1875. 
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In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication,  (or,  if  the 
application  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems]  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compUance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right 

Note. — All  applications  ore  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office,  (202)  275-732& 

Volume  No.  OP2-89 

Decided:  April  28, 1982. 
By  the  Commission,  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  4963  (Sub-130),  filed  April  19, 
1982.  AppHcant:  IO^fES  MOTOR  CO., 
INC..  Bridge  St.  &  Schuylkill  Rd.,  Spring 
City,  PA  19475.  Representative:  Robert 
C.  Bamford,  Suite  1301, 1600  WUson 
Blvd.,  Arlington,  VA  22209,  703-522- 
0900.  Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI). 

MC  59332  (Sub-13],  filed  April  20, 
1982.  Applicant:  TAYLOR'S  EXPRESS, 
INC.,  425  North  37th  St.,  Pennsauken,  NJ 
08110.  Representative:  Michael  R. 
Werner,  241  Cedar  Lane,  Teaneck,  NJ 
07666,  201-836-1144.  Transporting 
machinery,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(s)  with  Komatsu  America 
Corp.,  of  Thorofare,  NJ. 

MC  145252  (Sub-11),  filed  April  16, 
1982.  AppUcant:  HENRY  ANDERSEN, 
INC.,  P.O.  Box  75,  King  George,  VA 
22485.  Representative:  Chester  A. 
Zyblut,  366  Executive  Bldg.,  1030 
Fifteenth  St.,  NW.,  Washington,  DC 
20005,  202-296-3555.  Transporting /oo</ 


and  related  products,  between  points  in 
the  U.S.  (except  AK  and  HI). 

MC  159932  (Sub-3),  filed  April  19, 
1982.  Applicant:  CLARENCE  KENNEDY, 
JR.,  d.b.a.  KENNEDY  &  SON 
TRUCKING,  Route  1,  Box  81,  Tryon,  NC 
28782.  Representative:  Eric  Meierhoefer, 
Suite  1000, 1029  Vermont  Ave.,  NW, 
Washington,  DC  20005,  202-347-9332. 
Transporting  ornaments,  plastic,  glass, 
paper,  and  textile  mill  products,  and 
chemicals  and  related  products, 
between  points  in  Gaston  County,  NC, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

Volume  No.  OPS-069 

Decided:  April  29, 1982. 
By  the  Commission,  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 

MC  1255  (Sub-13).  filed  April  22, 1982. 
Applicant:  McGINN  BUS  COMPANY, 
INC.,  31  Milk  St.,  Room  1111,  Boston. 
MA  02109.  Representative:  Jeremy  Kahn, 
Suite  733  Investment  Bldg.,  1511  K  St., 
NW.,  Washington,  DC  20005.  (202)  783- 
3525.  Transporting  pa5se/?^ere  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  in  roimd-trip  charter  and 
special  operations,  begiiming  and  ending 
at  points  in  Essex,  Middlesex,  Norfolk, 
and  Suffolk  Counties,  MA,  those 
portions  of  Bristol  and  Plymouth 
Coimties,  MA,  on  and  north  of  U.S.  Hwy 
44,  that  portion  of  Worcester  County, 
MA,  on  and  east  of  a  line  beginning  at 
the  junction  of  MA  Hwy  13  and  the  MA- 
NH  State  line,  then  along  MA  Hwy  13  to 
its  junction  with  MA  Hwy  12  at 
Leominster,  MA,  then  along  MA  Hwy  12 
to  its  junction  with  the  MA-CT  State 
line,  and  points  in  Hillsborough  and 
Rockingham  Counties,  NH,  and 
extending  to  points  in  the  U.S.  (except 
HI). 

MC  9644  (Sub-19).  filed  April  22. 1982. 
Applicant:  HAYES  TRUCK  LINE.  INC., 
1410  Intercity  Trafficway,  P.O.  Box  4018, 
Kansas  City,  MO  64101.  Representative: 
Larry  D.  Knox.  600  Hubbell  Bldg.,  Des 
Moines,  lA  50309,  (515)  244-2329. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk],  (1)  between  points  in  KS,  MO,  and 
NE,  on  the  one  hand,  and,  on  the  other, 
points  in  KS,  MO,  NE,  CO,  OK,  TX,  WY, 
LA,  TN,  IL,  and  AR,  and  (2)  between 
points  in  I»IE  on  and  east  of  U.S.  Hwy 
183,  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  15015  (Sub-1),  filed  April  19, 1982. 
Applicant:  KERI  TOURS,  INC.,  545  Fifth 
Ave..  New  York.  NY  10017. 
Representative:  Robert  E.  Goldstein,  370 
Lexington  Ave.,  New  York,  NY  10017. 
(212)  532-5181.  As  a  broker,  at  New 
York,  NY,  in  arranging  for  the 


transportation  ol  passengers  and  their 
baggage,  between  points  in  the  U.S. 

MC  15364  (Sub-19).  filed  April  23, 
1982.  Applicant:  WISCONSIN- 
MICHIGAN  COACHES,  INC.,  725  Smith 
St.,  Green  Bay,  WI  54302. 
Representative:  Daniel  C.  Sullivan,  10  S. 
LaSalle  St.,  Suite  1600,  Chicago,  IL 
60603,  (312)  263-1600.  Over  regular 
routes,  transporting  passengers  and 
their  baggage,  and  express  and 
newspapers,  in  the  same  vehicle  with 
passengers,  Between  Green  Bay  and 
Milwaukee,  WL  over  Interstate  Hwy  43. 

MC  67234  (Sub-51),  filed  April  23, 
1982.  Applicant:  UNITED  VAN  LINES, 
INC.,  One  United  Drive,  Fenton.  MO 
63026.  Representative:  B.  W.  LaTourette, 
Jr.,  11  S.  Meramec,  Suite  1400,  St.  Louis, 
MO  63105,  (314)  727-0777.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives),  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Control  Data  Corporation,  of 
Minneapolis,  MN. 

MC  67234  (Sub-52),  filed  April  23, 
1982.  Applicant:  UNITED  VAN  LINES, 
INC..  One  United  Dr.,  Fenton,  MO  63026. 
Representative:  B.  W.  LaTourette,  Jr.,  11 
So.  Meramec,  Suite  1400,  St  Louis,  MO 
63105,  (314)  727-0777.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  Sperry  Corporation  of  Blue  Bell, 
PA. 

MC  133154  (Sub-14).  filed  April  20, 
1982.  Applicant  BELL  TRANSPORT 
COMPANY,  14000  E.  183rd  St,  La 
Palma,  CA  90623.  Representative:  Robert 
C.  Rodgers  (same  address  as  applicant), 
(714)  522-4805.  Transporting  paper  and 
related  products,  between  points  in  the 
U.S.,  under  continuing  contTact(s)  with 
Orchids  Paper  Products  Concel,  Inc.  of 
La  Palma,  CA. 

MC  138345  (Sub-12).  fiiled  April  20, 
1982.  Applicant:  VALLEY  SPREADER, 
INC.,  260  No.  Ninth  St.,  Brawley.  CA 
92227.  Representative:  Marsha  N. 
Honda,  1545  Wilshire  Blvd.,  No.  606,  Los 
Angeles,  CA  90017,  (213)  483-4700. 
Transporting  chemicals  and  related 
products,  between  points  in  NM,  AZ  and 
CA. 

MC  140334  (Sub-13),  filed  April  20. 
1982.  Applicant:  AM-CAN  TRANSPORT 
SERVICE.  INC.,  P.O.  Box  859,  Anderson, 
SC  29621.  Representative:  John  T.  Wirth. 
2600  Petro-Lewis  Tower.  717 17th  St., 
Denver,  CO  80202,  (303)  892-6700. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing  contracts 


with  (1)  Monsanto  Company,  of  SL 
Louis,  MO,  and  its  subsidiaries  and 
affiJiates,  and  (2)  Tenneco  Automotive,  a 
division  of  Tenneco.  Inc.,  of  Monroe,  MI 

MC  142665  (Sub-3),  filed  April  21. 
1982.  Applicant  PYNE  FREIGHT  LINES, 
INC.  15  So.  Keyser  Ave.,  Taylor,  PA 
18517.  Representative:  Joseph  A. 
Keating,  Jr.,  121  S.  Main  St.,  Taylor,  PA 
18517.  (717)  344-8030.  Transporting  (1) 
metal  products  and  related  products, 
steel  articles,  tools,  tool  parts,  blades 
and  metal  powder,  between  points  in 
Bergen  County,  NJ,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U5. 
(except  AK  and  HI).  (2)  such 
commodities  as  are  dealt  in  by 
manufacturers  of  hand  industrial  cutting 
and  power  tools  and  blades,  between 
points  in  Pittsylvania  County,  VA  on 
the  one  hand,  and,  on  the  other,  points 
in  the  U.S.  (except  AK  and  HI)  and  (3) 
metal  products  and  related  products, 
steel  tubing  and  springs,  welding 
materials  and  supplies  and  anchor  reels, 
between  points  in  Lackawanna  County. 
PA  and  Berrien  County,  MI,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI). 

MC  142865  (Sub-4).  filed  April  23, 
1982.  Applicant:  PYNE  FREIGHT  LINES. 
INC.,  15  S.  Keyser  Ave.,  Taylor.  PA 
18517.  Representative:  Joseph  A.  Keating 
Jr.,  121  S.  Main  SL,  Taylor.  PA  18517. 
(717)  344-8030.  Transporting  (1)  building 
materials,  and  (2)  hardware  and  hand 
tools,  between  points  in  Lackawanna 
County,  PA.  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

MC  144805  (Sub-5),  filed  April  20, 
1982.  Applicant:  M-K  TRUCKING,  INC.. 
810  First  St„  So.,  Hopkins,  MN  55343. 
Representative:  Samuel  Rubenstein,  P.O. 
Box  5,  MinneapoUc.  MN  55440,  (612) 
542-1121.  TYansporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
Steams,  Sherburne  and  Benton 
Counties,  MN,  on  the  one  hand.  and.  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

MC  148414  (Sub-4),  filed  April  23, 
1982.  Applicant:  COOL  TRANSPORTS. 
INCORPORATED.  6300  Alondra  Blvd.. 
Paramount  CA  90723.  Representative: 
William  J.  Monheim,  P.O.  Box  1756. 
Whittier,  CA  90609,  (213)  945-2745. 
Transporting  petroleum  and  petroleum 
products  (a)  between  points  in  Los 
Angeles  County,  CA,  on  the  one  hand, 
and,  on  the  other,  points  in  AZ,  (b) 
between  points  in  CA.  on  the  one  hand, 
and,  on  the  other,  points  in  NV  and  UT 
and  (c)  between  points  in  NV,  on  the 
one  hand,  and,  on  the  other,  points  in 
AZ  and  UT. 
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MC  152814  (Sub-3),  filed  April  21, 
1982.  Applicant  GOOD  TABLES,  INC. 
1118  K  223rd  St.  Carson.  CA  90745. 
Representative:  Jim  Pitzer,  15  S.  Grady 
Way.  Suite  321.  Renton,  WA  98055.  (206) 
235-1111.  Transporting  puJp,  paper  and 
related  products,  between  points  in  WA 
andCA. 

MC  152935  (Sub-9).  filed  April  21. 
1982.  Applicant  HILL-ROM  COMPANY. 
INC.  Highway  46,  Batesville,  IN  47006. 
Representative:  Steve  A  Oldham  (same 
address  as  appUcant),  (812)  934-7169. 
Transporting  furniture  and  fixtures, 
between  points  in  the  U,S^  (except  AK 
and  HI),  under  continuing  contract(8) 
with  Morgan  Wood  Products,  Inc..  of 
Cloverdale,  CA- 

MC  154314  (Sub-l).  filed  April  23. 
1982.  Applicant  R.  S.  J.  EXPRESS,  INC. 
127-36  Northern  Blvd..  Flushing,  NY 
11368,  Representative:  Michael  R. 
Werner,  241  Cedar  Ln.,  Teaneck,  NJ 
07666,  (201)  836-1144.  Transporting  such 
commodities  as  are  dealt  in  and  used  by 
a  manufacturer  of  food,  between  points 
in  the  U.S.  (except  AK  and  HI). 

MC  160494,  filed  April  23. 1982. 
Applicant  CONVOY,  INC.  P.O.  Box 
606.  Richardson.  TX  7506a 
Representative:  Bryant  Whitten  (same 
address  as  applicant),  (241)  235-2321. 
Transporting  automotive  cJtemicals, 
between  Arlington,  TX,  and  points  in 
CA.  AL.  IL.  under  continuing  contract(s) 
with  Berry  Products  Co..  of  Arlington. 
TX. 

MC  160755,  filed  April  20, 1982. 
Applicant:  CRYSTAL  SPRINGS 
TRUCKING,  INC.  Route  2.  Box  325.  lola. 
WI  54945.  Representative:  Stan  Bickley 
(same  address  as  applicant),  (715)  445- 
3430.  Transporting  (1  J  fertilizer  and 
potash,  in  bulk,  between  points  in  IL.  lA, 
MN,  and  WL  and  [2]  fieldstone.  between 
points  in  Waupaca  County,  Wl.  on  the 
one  hand,  and,  on  the  other,  points  in 
Jefferson  County,  IL 

MC  160884,  filed  April  20. 1982. 
Apphcant:  JACKET  CARRIERS  INC.  83 
Longview  Ave.,  White  Plains,  NY  10523. 
Representative:  John  L  Alfano,  550 
Mamaroneck  Ave..  Harrison.  NY  10528. 
(914)  835-4411.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  and  distributors  of  audio 
and  visual  communications,  and 
educational  and  entertainment  devices, 
between  points  in  GA  and  NY.  on  the 
one  hand,  and.  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

MC  161204,  filed  April  2a  1982. 
Applicant  SHIPPERS  SERVICE 
TRANSPORT,  INC.,  Route  73  & 
Ramblewood  Parkway,  Moimt  Laurel 
NJ  08054.  Representative:  C  Jack  Pearce, 
1000  Connecticut  Ave.  NW.,  Suite  1200. 


Washington.  DC  20036.  (202)  785-004& 
Transporting  general  commodities 
(except  classes  A  and  B  e^^losives. 
hazardous  wastes,  household  goods,  and 
commodities  in  bulk),  between  points  In 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  Robert  E. 
Andersen.  Inc..  of  Cherry  Hill  NJ,  L  ft  R 
Traffic  Service,  Ino.  of  Wiiladelphia,  PA, 
and  J  ft  V  Associates,  of  Bordentovvn. 
NJ. 

MC  161414.  filed  April  9, 1982. 
^plicant  JOE  CAPSHAW,  116  W. 
Walnut  Altus,  OK  73521. 
Representative:  C  L  Hiillips,  Classen 
Terrace  Bldg.,  Rm.  248, 1411  N.  Classen, 
Oklahoma  City,  OK  73106,  (405)  528- 
3884.  Transporting  gypsum  wallboard 
and  related  products,  between  points  in 
OK.  on  the  one  hand,  and,  on  the  other, 
points  in  TX. 

MC  161555.  filed  April  19. 1982. 
Applicant  METRO  TOURS,  105 
Hopkins  Dr.,  Arlington.  SD  57212. 
Representative:  Larry  M.  Kneip  (same 
address  as  applicant),  (605)  983-5194.  As 
a  broker,  at  Arlington,  SD,  in  arranging 
for  the  transportation  ot passengers  and 
their  baggage,  between  points  in  the 
US. 

MC  161604,  filed  April  21, 1982. 
Applicant  E  ft  IL  WIUJAMS,  INC,  208 
Paradise  Lane,  Tonawanda,  NY  1415a 
Representative:  Michael  A.  Wargula,  128 
Sherbum  Dr.,  Hamburg.  NY  14075,  (716) 
845-6066.  Transporting  construction 
equipment,  between  points  in  Erie, 
Niagara,  Chatauqua,  Cattaraugus, 
Orleans,  Genessee.  Monroe,  Onondaga. 
Oneida,  Jefferson,  St  Lawrence,  Clinton. 
Broome,  and  Albany  Counties,  NY,  on 
the  one  hand,  and.  on  the  other,  points 
in  and  east  of  MN,  lA,  MO,  AR.  and  LA. 

MC  161625,  filed  April  23. 1982. 
Applicant  DAVID  GRESSETT.  INC, 
5601  San  Francisco  Rd.  NK. 
Albuquerque,  NM  87109.  Representative: 
James  C  Ash,  2524  Vermont  NE., 
Albuquerque,  NM  87110,  (505)  298-7511, 
Transporting  (1)  food  and  related 
products.  (2)  such  merchandise  as  is 
dealt  in  and  distributed  by  retail  and 
retail  chain  grocery  stores  and  food 
business  houses,  and  (3)  meat  by- 
products (inedible),  between  points  in 
AZ.  CA.  CO,  LA  NV,  NM.  TX  and  UT. 

MC  161654.  filed  April  23. 1962. 
Apphcant:  FILIPPO  AND  SONS.  INC, 
P.O.  Box  374,  Plymouth.  Wl  53073. 
Representative:  Jack  Meyer.  Ill  E. 
Wisconsin  Ave.,  Suite  133a  Milwaukee, 
WI  53202.  (414)  272-8550.  Transporting 
food  and  related  products,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  Consumer  Products 
Division,  Borden.  Inc..  of  Columbus.  OR 
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MC  161655,  filed  April  23, 1982. 
Applicant:  EGO  TRAVEL  TOURS,  INC.. 
28  W.  Duval  St.,  Philadelphia,  PA  19144. 
Representative:  Lawrence  A.  McGhee 
(same  address  as  applicant],  (215)  848- 
3481.  As  a  broker,  in  arranging  for  the 
transportation  oi  passengers,  between 
points  in  PA.  NJ,  and  DE,  on  the  one 
hand,  and.  on  the  other,  points  in  the 
U.S. 

Volume  No.  OP4-153 

Decided:  April  29, 1982. 
By  the  Commission,  Review  Board  No.  2. 
Members  Carleton,  Fisher,  and  Williams. 

MC  60066  (Sub-38),  filed  April  21. 
1982.  Applicant:  BEE  LINE  MOTOR 
FREIGHT.  INC.,  1804  Paul  St.,  Omaha, 
N£  68102.  Representative:  Dick  Pierson, 
1804  Paul  St.,  Omaha,  NE  68102,  (402) 
341-8990.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
NE,  on  the  one  hand.  and.  on  the  other, 
points  in  AL.  AR.  CO,  CT.  DE.  FL.  GA, 
IL,  IN.  \A,  KS,  KY,  LA,  ME.  MD.  MA.  MI. 
MN.  MS,  MO.  NH,  NJ.  NY.  NC.  ND.  OH. 
OK.  PA.  RI.  SC.  SD,  TN.  TX.  VT.  VA. 
WV,  and  WI,  and  DC. 

MC  98776  (Sub-10),  filed  April  20, 
1982.  Applicant:  ELDRIDGE  TRUCK 
LINE.  INC..  P.O.  Box  659.  Somerset.  KY 
42501.  Representative:  Robert  H.  Kinker, 
314  West  Main  St.,  P.O.  Box  464. 
Frankfort,  KY  40602,  (502)  223-8244. 
Transporting  commodities  in  bulk, 
between  points  in  KY.  on  the  one  hand, 
and.  on  the  other,  points  in  IN.  DL,  OH, 
VA,  WV.  NC.  and  TX. 

MC  113466  (Sub-9),  Rled  April  20, 
1982.  Applicant:  CECIL  E.  ALTO,  d.b.a. 
ALTO  BROS.  TRUCKING.  Rt.  1.  Box 
266-D,  Eureka.  CA  95501. 
Representative;  Earle  V.  White,  2400 
S.W.  4th  Ave.,  Portland,  OR  97201.  (503) 
226-6491.  Transporting  lumber  and 
wood  products,  lumber  mill  products, 
and  wood  pulp,  between  points  in  CA, 
OR.  and  WA. 

MC  134806  (Sub-79).  filed  April  20, 
198Z  Applicant:  B-D-R  TRANSPORT, 
INC..  P.O.  Box  1277,  Vernon  Dr.. 
Brattleboro,  VT  05301.  Representative: 
Edward  T.  Love,  4401  East  West  Hwy., 
Suite  404,  Bethesda,  MD  20814.  (301) 
257-7721.  Transporting  (1)  plastic 
products,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(8)  with  Family  Products,  inc..  of 
Lowell,  MA;  (2)  woodbuming  stoves  and 
accessories,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(s)  with  Garrison  Stove  Works, 
Inc..  of  Claremont,  NH;  and  (3)  games, 
toys,  and  hobby  items,  between  points 
in  the  U.S.  (except  AK  and  HI),  under 


continuing  contract(s)  with  Kay-Bee  Toy 
&  Hobby  Shops.  Inc..  of  Lee.  MA. 

MC  143776  (Sub-50).  filed  April  20. 
1982.  Applicant:  C.DB., 
INCORPORA'reD,  155  Spaulding  Ave., 
SE..  Grand  Rapids,  MI  49506. 
Representative:  C.  Michael  Tubbs  (same 
address  as  applicant),  (800)  253-9527. 
Transporting  electrical  equipment  and 
supplies,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(s)  with  Lightolier,  Incorporated, 
of  jersey  City.  NJ. 

MC  151566  (Sub-21).  filed  April  20. 
1982.  Applicant  PERRY  TRANSPORT, 
INC..  14375  172nd  Ave.,  Grand  Haven. 
MI  49417.  Representative:  Richard  O. 
Peel  (same  address  as  applicant),  (616) 
842-3550.  Transporting  bakery  goods, 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(8) 
with  United  Biscuit  Company  of 
America,  Inc.,  of  Grand  Rapids,  MI. 

MC  153146  (Sub-1),  filed  April  20. 
1982.  Applicant:  DONALD  CITRON, 
d.b.a.  D  &  B  TRUCKING.  P.O.  Box  872. 
Ceres.  CA  95307.  Representative:  Arden 
Riess,  P.O.  Box  7965,  Stockton,  CA 
95207.  (209)  957-6128.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
bulk  commodities),  between  points  in 
CA.  OR.  WA.  and  AZ. 

Voluoie  No.  OP4-154 

Decided:  April  29, 1982. 
By  the  Commission,  Review  Board  No.  2, 
Members  Carleton.  Fisher,  and  Wilhams. 

MC  42268  (Sub-5),  filed  April  26. 1982. 
Applicant:  LANCASTER  &  NEW  YORK 
MOTOR  FREIGHT  SERVICE,  INC.,  RD 
#2,  Box  208,  Elizabethtown,  PA  17022. 
Representative;  )ohn  C.  Funesco.  Suite 
960, 1333  New  Hampshire  Ave.  NW., 
Washington,  DC  20036,  (202)  659-5157. 
Transporting  food  and  related  products, 
between  points  in  MD,  NJ,  NY,  PA,  VA, 
and  DC. 

MC  74178  (Sub-5),  filed  April  15, 1982. 
Applicant:  WILES  TRANSPORT,  INC.. 
16901  Van  Dam  Rd.,  S.  Holland,  IL 
60473.  Representative:  Philip  A.  Lee 
(same  address  as  api^icant).  (312)  236- 
8225.  Transporting  iron  wire,  iron 
fluxing  compound,  steel  bars  and  coils 
and  aluminum  sheet,  plate  and  coils, 
between  Chicago,  IL,  on  the  one  hand, 
and,  on  tfie  other,  points  in  the  U.S. 
(except  AK  and  HI). 

MC  111656  (Sub-19).  filed  April  26, 
1982.  Applicant:  FRANK  LAMBIE.  INC.. 
Pier  79  North  River.  New  Yoric,  NY 
10018.  Representative:  John  L.  Alfano, 
550  Mamaroneck  Ave..  Harrison,  NY 
10528,  (914)  835-1411.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 


commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Mitsui  &  Co 
(U.S.A.),  Inc.,  of  New  Yoric,  NY. 

MC  128016  (Sub-12).  filed  April  20, 
1982.  Applicant  BRUCE  G.  BESH.  d.b.a. 
BRUCE  G.  BESH  TRUCKING,  4101 
Center  St.,  Cedar  Rapids,  LA  50613. 
Representative:  James  M.  Chiistenson. 
4444  IDS  Center.  80  S.  8th  St.. 
Minneapolis.  MN  55402.  (612)  339-4546. 
Transporting  lumber,  wood  products 
and  building  materials,  between  points 
in  AR,  L\.  KS,  LA.  MN,  MO.  NE,  OK.  TX 
and  WI.  Condition:  The  person  or 
persons  who  appear  to  be  engaged  in 
common  control  of  another  regulated 
carrier  must  either  file  an  application 
under  49  U.S.C.  11343(a)  or  subsiit  an 
affidavit  indicating  why  such  approval 
is  imnecessary  to  the  Secretary's  office. 
In  order  to  expedite  issuance  of  any 
authority  please  submit  a  copy  of  the 
affidavit  or  proof  of  filing  the 
application  for  common  control  to  Team 
4,  Room  2410. 

MC  134086  (Sub-4),  filed  April  26, 
1982.  Applicant:  LEWIS  A. 
HANNABASS,  INC.,  Route  1,  Box  866, 
Moneta,  VA  24121.  Representative: 
Terrell  C.  Claric,  P.O.  Box  25, 
Stanleytowm.  VA  24188,  (703)  629-2818. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  KY.  OH.  NC. 
TN,  VA.  and  WV,  under  continuing 
contract{s)  with  Montgomery  Ward  & 
Co..  Inc..  of  Sharonville.  OH. 

MC  140036  (Sub-2).  filed  April  22. 
1982.  Applicant:  WINTERS  TRUCKING. 
INC..  4  Chase  Ave..  Avenel.  NJ  07001. 
Representative:  Dwight  L  Koerber.  Jr.. 
P.O.  Box  1320, 110  N.  Second  St., 
Clearfield,  PA  16830,  (814)  765-9611. 
Transporting  chemicals  and  petroleum 
products,  between  points  in  the  U.S., 
under  continuing  oontract(s)  with  CJ'.S. 
Chemical  Corporation,  of  Old  Bridge,  NJ. 

MC  141536  (Sub-4),  filed  April  20, 
1982.  Applicant:  BILL  BLANN.  d.b.a. 
BLANN  TRACTOR  COMPANY.  Route  2, 
Box  38.  Hampton.  AR  71744. 
Representative:  James  M.  Duckett  221 
W.  2nd,  Suite  411.  Little  Rock.  AR  72201, 
(501)  375-3022.  Transporting /oorf  afl</ 
related  products,  between  points  in  St 
Louis  County,  MO.  and  Quachita 
County,  AR. 

MC  146056  (Sub-5],  filed  April  21, 
1982.  Applicant  PURITY 
TRANSPORTATION  COMPANY,  1171 
N.  Water  St..  Decatur,  IL  62523. 
Representative:  Michael  W.  CHara,  300 
Reisch  Bldg.,  Springfield,  IL  62701,  (217) 
544-5468.  Transporting  bakery  products. 


between  polnU  in  AR.  IL,  lA.  IN.  KY.  MI. 
MN.  MO.  OH  and  WI. 

MC  149546  (Sub-32),  filed  April  26. 
1982.  Applicant:  D  &  T  TRUCaONG  CO., 
INC..  P.O.  Box  12505.  New  Brighton.  MN 
55112.  Representative:  Samuel 
Rubenstein,  P.O.  Box  5,  Minneapolis, 
MN  55440,  (612)  542-1121.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  First 
Midwest  Corporation,  of  Des  Moines. 
lA.  and  Imperial  Packaging  Company,  of 
Clarksdale.  MS. 

MC  151826  (Sub-6).  filed  April  20. 
1982.  Applicant:  J  &  S  TRUCK  SERVICE. 
INC..  P.O.  Box  807.  Lexington,  NC  27292. 
Representative:  C.  Jack  Pearce.  Suite 
1200 1000  Connecticut  Ave.  NW.. 
Washington,  DC  20036,  (202)  785-0048. 
Transporting  (1)  chemicals,  and  (2)  such 
commodities  as  are  dealt  in  or  used  by 
hospitals,  between  points  in  Pittsylvania 
and  Campbell  Counties.  VA.  Nash  and 
Scotland  Counties.  NC.  Spartanburg 
County,  SC.  and  Franklin  County,  OH, 
on  the  one  hand,  and.  on  the  other 
points  in  the  U.S.  (except  AK  and  HI). 

MC  161446,  filed  April  26. 1982. 
Applicant:  CHARLES  STANLEY 
HARRIS  AND  CHARLES  STEWART 
HARRIS,  d.b.a.  TRAID  FURNITURE 
CARRIERS.  510  Southridge  Rd., 
Jamestown.  NC  27282.  Representative: 
Terrell  C.  Clark.  P.O.  Box  25, 
Stanleytown,  VA  24168.  (703)  629-2818. 
Transporting /um/ru/ie  and  fixtures, 
between  points  in  Guilford  County,  NC, 
on  the  one  hand.  and.  on  the  other 
points  in  the  U.S.  (except  AK  and  HI). 
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Decided:  April  30. 1982. 
By  the  Commission,  Review  Board  No.  2, 
Members  Carleton.  Fisher,  and  Williams. 

MC  48176  (Sub-2).  filed  April  23. 1982. 
Applicant  RICH-HIL 
TRANSPORTATION,  INC..  RD  5.  Box 
64,  Flemington.  NJ  08822. 
Representative:  Morton  E.  Kiel,  Suite 
1832.  Two  Worid  Trade  Center.  New 
York.  NY  10048  (212)  466-0220. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  manufacturers  or 
distributors  of  plastic  products,  between 
points  in  the  U.S.  (except  AK  and  HI), 
under  continuing  contract(8)  with  G.F.C. 
Foam  Corporation.  d.b.a.  General  Foam 
Corporation,  of  Paramus.  NJ. 

MC  115067  (Sub-8),  filed  April  23, 
1982.  Applicant:  INDEPENDENT 
MOTOR  TRANSPORT.  INC..  P.O.  Box 
368,  Albany.  OR  97321.  Representative: 
James  L.  Kampstra  (same  address  as 
appliant).  503  241-0212.  Transporting 


genera!  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
CA.  OR,  and  WA. 

MC  119656  (Sub^).  filed  April  23. 
1982.  Applicant:  NORTH  EXTOESS. 
INC.,  219  Main  SL,  Winamac,  IN  469996. 
Representative:  Donald  W.  Smith,  P.O. 
Box  40248.  Indianapohs.  IN  4624a  (317) 
846-6655.  Transporting  ^nera/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk)  (1)  between  points 
in  AL.  AR,  DE.  FL.  GA.  IL.  IN.  lA,  KS, 
KY.  LA,  MD.  ML  MN.  MS.  MO.  NE.  NJ. 
NY.  NC  ND.  Oa  OK.  PA.  SC.  SD.  TN, 
TX.  VA,  WV,  WL  and  DC  and  (2) 
between  those  points  in  (1)  above,  on 
the  one  hand,  and,  on  the  other,  points 
in  AZ,  CA.  CO.  CT.  ID.  ME.  MA.  MT. 
NH.  NV.  NH  OR,  RI.  UT.  VT.  WA,  and 
WY. 

MC  144506  (Sub-1),  filed  April  23. 
1982.  Applicant:  KOLLER  PETROLEUM 
PRODUCTS.  INC..  241  N.  Baltimore  SL, 
Spring  Green.  WI  53588.  Representative: 
Michael  J.  Wyngaard,  150  E.  Gihnan  SL, 
Madison,  WI  53703,  (606)  256-7444. 
Transporting  pefro/eu/n,  natural  gas  and 
their  products,  between  Chicago  and 
Rockford.  IL.  Dubuque.  LA,  and 
Miimeapolis.  MN.  on  the  one  hand,  and, 
on  the  other,  points  in  WL 

MC  149416  (Sub-1).  filed  April  23. 
1982.  Applicant:  R.  J.  MOSUR.  d.b.a.  R.  J. 
MOSUR  &  SON.  1501 16th  Ave..  P.O. 
Box  244.  Menominee.  MI  49858. 
Representative:  Daniel  R.  Dineen,  710  N. 
Plankinton  Ave..  Milwaukee,  WI  53203. 
(414)  273-7410.  Transporting  metal  and 
metal  products,  between  points  in 
Marinette  County,  WL  and  Menominee 
County.  MI,  on  the  one  hand,  and,  on  the 
other.  poinU  in  AR.  IL.  LA.  MO.  OK.  TX, 
andWI. 

MC  151616.  filed  April  20, 1982. 
Applicant  TRUCKERS.  INC..  625  Dilger 
Ave.,  Waukegan,  IL  60085. 
Representative:  James  O'Grady,  420 
Grand  Ave.,  Waukegan,  IL  60085.  (312) 
244-8169.  Transporting  5e/7era/ 
commodities,  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  Chicago. 
IL,  on  the  one  hand,  and,  on  the  other, 
points  in  IL.  IN,  OH.  MI,  WI,  lA,  KY, 
MO,  MN.  and  TN. 

MC  161606.  filed  April  21, 1982. 
Applicant:  CHAMPION  FOREST 
TOURS,  12501  Champion  Forest  Dr., 
Houston,  TX  77066.  Representative:  Dr. 
Douglas  A.  Wood  (same  address  as 
applicant).  (713)  440-3800.  To  operate  as 
a  broker,  at  Hou8ton.*TX,  in  arranging 
for  the  transportation  ol passengers  and 
their  baggage,  between  points  in  TX.  on 
the  one  hand,  and.  on  the  other,  points 
in  the  U.S. 


MC  161636.  filed  April  23. 1982. 
Applicant  SUNSHINE  TOURS.  INCL, 
1111-S  N.  Main  St.  Blacksbutg.  VA 
24060.  Representative:  Carroll  E.  Stone 
(same  address  as  applicant),  (703)  961- 
8127.  To  operate  as  a  broker  at 
Blacksburg.  VA,  in  arranging  for  the 
transportation  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  of 
passengers  and  their  baggage,  between 
points  in  VA,  on  the  one  hand,  and,  on 
the  other,  points  in  the  MS. 

Volume  No.  OPS-86 

Decided:  April  2&  1982. 

By  the  Commission.  Review  Board  No.  S, 
Members  Krock.  )oyce,  and  DowelL 

MC  114098  (Sub-62).  filed  April  15. 
1982.  Applicant  LOWTHER  TRUCKING 
COMPANY.  INC.  P.O.  Box  3117.  CAS., 
Rock  HilL  SC  29731-3117. 
Representative:  Lawrence  E.  Lindeman, 
4660  Kenmore  Ave..  Ste  1203. 
Alexandria.  VA  22304.  703-751-2441. 
Transporting  (1)  general  commodities 
(except  classes  A  and  B  explosives, 
commodities  in  bulk  and  household 
goods),  between  points  in  the  U.S. 
(except  in  AK  and  HI),  under  continuing 
contract(s)  with  Champion  International 
Corporation  of  Stamford.  CT;  and  (2) 
metal  products  and  machinery,  under 
continuing  contract(8)  with  Gill 
Manufacturing  Co..  of  Chariotte.  NC 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  115099  (Sub-3).  filed  April  16. 
1982.  Applicant  CAPE  COD  BUS  LINES. 
INC..  11  Walker  St.  Fabnouth.  MA 
02540.  Representative:  Matthew  L 
McGrath.  39  Richwood  St.,  West 
Roxbury.  MA  02132,  (617)  323-3533. 
Transporting  passengers  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  in  charter  and  special 
operations,  beginning  and  ending  at 
points  in  Plymouth,  Bristol  Barnstable, 
and  Dukes  Counties,  MA,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S. 

MC  119079  (Sub-2).  filed  April  21. 
1982.  Applicant  DLM  COMPANY.  INC. 
921  West  80th  St.,  Minneapolis.  MN 
55420.  Representative:  Daryl  D. 
Swanson  (same  address  as  applicant). 
(612)  888-5600.  Transporting  bulk 
commodities  between  points  in  MN,  ND, 
SD.  L\.  NE.  WI.  and  IL 

MC  146729  (Sub-lS),  filed  April  2a 
1982.  Applicant  JAMES  S.  HELWIG  ft 
ALLEN  L  GRIMLAND,  d.b.a.  H  ft  G 
LEASING.  4525  Irving  Blvd..  Dallas.  TX 
75247.  Representative:  D.  Paul  Stafford. 
P.O.  Box  45538,  Dallas.  TX  75245.  214- 
358-3341.  Transporting  food  and  related 
products,  between  points  in  TX  on  the 
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one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

MC  146969  (Sub-2].  filed  April  20, 
1982.  Applicant:  STAN  KOCH  AND 
SONS  TRUCKING.  INC.  4901  Excelsior 
Blvd.,  St.  Louis  Park.  MN  55416. 
Representative:  Stanely  C.  Olsen,  Jr.. 
5200  Wilison  Rd.,  Suite  307,  Edina,  MN 
55424,  (612)  927-8855.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
hardware  and  farm  supply  stores,  (1) 
between  points  in  WA,  OR.  ID.  NT.  WY. 
CA.  NV.  UT.  AZ.  NM,  TX.  OK,  AR,  LA. 
MS.  AL.  FL.  GA.  TN,  KY,  NC.  SC.  VA, 
WV.  MD,  DE,  NJ,  PA.  NY.  CT,  RL  MA. 
NH.  VT.  ME.  and  DC  and  (2)  between 
points  in  (1]  above,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(including  AK  but  excluding  HI). 

MC  147279  (Sub-4),  filed  April  20. 
1982.  Applicant:  SALO  TRUCKING. 
INC.  P.O.  Box  505.  Gilbert,  MN  55741. 
Representative:  Stanley  C  Olsen.  Jr.. 
5200  Wilison  Rd.,  Suite  307,  Edina.  MN 
55424,  (612)  927-6855.  Transporting 
lumber,  wood  products,  and  forest 
products,  between  points  in  Carlton. 
Beltrimi.  and  St  Lous  Counties,  MN,  on 
the  one  hand,  and.  on  the  other,  points 
in  IL.  LA,  ML  MN.  MO.  MT.  NE,  ND.  SD. 
WL  and  WY. 

MC  148598  (Sub-8),  filed  April  19. 
1982.  Applicant  BATROCK,  DMC,  U.S. 
Hwy  127  North.  P.O.  Box  220. 
Lawrenceburg,  KY  40342. 
Representative:  Robert  H.  Kinker.  314 
West  Main  SL.  P.O.  Box  464.  Frankfort, 
KY  40602,  (502)  223-6244.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
AL.  AR.  FU  GA.  rU  IN.  KS.  KY.  LA.  ML 
MS.  MO.  NC  Oa  PA.  SC  TN.  VA,  WV. 
and  WI.  Condition:  The  person  or 
persons  who  appear  to  be  engaged  in 
common  control  of  another  regulated 
carrier  must  either  file  an  application 
under  49  U^.C  S  11343(A)  or  submit  an 
affidavit  indicating  why  such  approval 
is  unnecesary  to  the  Secretary's  office. 
In  order  to  expedite  issuance  of  any 
authority,  please  submit  a  copy  of  the 
affidavit  or  proof  of  filing  the 
application  for  common  control  to  Team 
5.  Room  637a 

MC  148818  (Snb-7),  filed  April  20. 
1982.  Applicant:  CARL  PRINCE,  d.b.a. 
PRINCE  TRUCKING,  P.O.  Box  37.  Cane 
Hill.  AR  72717.  Representative:  John  C 
Everett,  140  E.  Buchanan.  P.O.  Box  A  . 
Prairie  Grove.  AR  72753.  (501)  846-2185. 
Transporting  paper,  paper  products, 
wood  pulp  products,  and  plastic  and 
plastic  products,  between  Oklahoma 
City,  OK,  and  points  in  Washington. 
Osage,  and  Tulsa  Counties,  OK, 
Jefferson,  Faulkner.  Madison,  and 
Conway  Counties,  AR.  Jefferson. 


Etowah,  Madison,  and  Montgomery 
Counties.  AL.  Putnam,  Volusia.  Lee, 
Duval,  and  Dade  Counties.  FL. 
Dougherty,  Fulton,  and  Dekalb  Counties. 
GA,  East  Baton  Rouge,  Jefferson,  and 
Orleans  Parishes.  LA.  and  Taylor, 
Travis.  Hsuris,  and  Bexar  Counties,  TX. 

MC  153279  (Sub-1),  filed  April  16, 
1982.  AppUcant  BONWAY  SERVICE 
TRANSPORT,  INC,  692  Bailey  Ave.. 
Buffalo.  NY  1420&  Representative: 
Anthony  J.  Zaleski  (same  address  as 
applicant).  716-832-0272.  Transporting 
(1)  Chemicals  and  related  products,  and 
[2]  food  and  related  products,  between 
points  in  NY.  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

MC  153938  (Sub-9),  filed  April  20. 
1982.  AppUcant  ENERGY  EXPRESS. 
INC.,  P.O.  Box  27605,  Salt  Uke  City,  UT 
84127.  Representative:  Nerval  Millsap 
(same  address  as  applicant),  (801)  364- 
4532.  Transporting  petroleum,  natural 
gas  and  their  products,  between  points 
in  the  U.S..  under  continuing  contract(s) 
with  H.C  Oil  Company  of  Billings.  MT. 

MC  156039,  filed  April  12, 1962. 
Applicant:  WADDELL  &  SONS,  INC., 
118  Yates  St,  Dallas,  NC  28034. 
Representative:  William  P.  Farthing,  Jr.. 
1100  Cameron-Brown  Bldg..  Chariotte. 
NC  28204,  (704)  372-6730.  Transporting 
steel  products  between  points  in  the 
U.S.,  imder  continuing  contract(s)  with  B 
&  G  Manufacturing,  Inc.,  and  Green  Bay 
Supply  Company,  Inc.,  both  of  Hatfield, 
PA,  Alloy  *  Stainless  Fasteners,  Inc.,  of 
Houston.  TX.  and  Cavalier  Bolt  &  Nut. 
Inc..  of  Virginia  Beach,  VA. 

MC  161609,  filed  April  20, 1982. 
Applicant  RICH  WORLDWIDE 
TRAVEL.  INC.,  711-3rd  Ave.,  New  York. 
NY  10017.  Representative:  Arthur 
Wagner,  342  Madison  Ave..  New  York. 
NY  10017.  212-755-9500.  As  a  broker  at 
New  York.  NY  and  Scarsdale.  NY,  in 
arranging  for  the  transportation  of 
passengers  and  their  baggage  in  the 
same  vehicle  with  passengers,  in  special 
and  charter  operations,  between  points 
in  the  U.S. 

Agatha  L  Morgsnovich, 

Secretory. 

(FR  Doc.  az-liSCM  nied  — «t:  ft4S  tin) 


Motor  Carriers;  Permanent  Authority 
Decision;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  on  December  31. 198a  at  45  FR 
86771.  For  compliance  procedures,  refer 


to  the  Federal  Register  issue  of 
December  3, 1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fit,  willing,  and  able  to 
provide  the  transportation  service  or  to 
comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publicatioa4o  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings: 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit  wilUng.  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  oflltle  49.  Subtitle  IV. 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantiy  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  acti'on  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
application  later  becomes  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
apphcant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

"To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
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other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right 

Note. — All  applications  are  for  authority  to 
operate  at  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office,  (202)  275-7328. 

Volume  No.  OP3-066. 

Decided  April  2S,  1982. 

By  the  Commission,  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 

MC  25255  (Sub-5),  filed  April  16, 1982. 
Apphcant:  LEE  ROY  HEERMAN,  d.b.a. 
COIN  TRANSFER,  P.O.  Box  296,  Coin, 
lA  51636.  Representative:  Bradford  E. 
FGstler,  P.O.  Box  82028,  Lincoln,  NE 
68501,  (402)  475-6761.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  Clarinda, 
lA,  on  the  ore  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

Note.— The  purpose  of  this  application  is  to 
substitute  motor  carrier  service  for 
abandoned  rail  service. 

MC  138225  (Sub-14).  filed  April  12, 
1982.  Applicant:  HEDRICK 
ASSOCL^TES,  INC.,  R.R.  #2.  Box  10A2, 
Douglas  Rd.,  Far  Hills.  NJ  07931. 
Representative:  William  P.  Jackson,  Jr.. 
3426  N.  Washington  Blvd.,  P.O.  Box 
1240,  Arlington,  VA  22210,  (703)  525- 
4050.  Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
commodities  in  bulk,  and  household 
goods),  between  Kansas,  Windsor. 
Ashmore,  and  Tower  Hill,  IL, 
Hunfertovwi,  Wallen,  Laotto,  Swan, 
Avilla,  Gadsden,  Toto,  Tefft, 
Chariottesville,  Greenfield.  Philadelphia. 
Gem,  Cumberiand,  Hebron,  Denham, 
Plainfield,  Clayton,  Amo,  Coatesville, 
Filbnore,  Pennville,  West  Cambridge 
City,  Hillsboro,  Waynetown,  and 
Covington,  IN,  Buzzards  Bay,  Sagamore. 
Sandwich,  and  Ludlow,  MA,  Clinton, 
Tekonsha,  Homer,  Concord,  Spring 
Arbor,  Centreville,  Nottawa.  Fairfax, 
Colon,  Sherwood,  and  Union  City,  MI, 
Elm,  Mt.  Hope,  Vernon,  Rudeville, 
Highland  Lakes,  Blairstown,  Marksboro, 
Greendell,  Cranberry  Lake,  I^ake 
Lackawanna,  Pompton  Plains, 
Pemberton,  and  Ft.  Dix,  NJ,  New 
Milford,  Rosendale.  High  Falls,  Rifton. 
Tillson,  Williamsville,  Gardiner, 
Modena,  Lee,  Blossvale,  Lima,  Malone, 
Constable,  Trout  River,  Leicester, 
LaGrange,  Groveland,  Mt.  Morris, 
Sonyea,  Linden,  Oneida  Castle,  Red 
Oaks  MiUs.  Fishkill  Plains,  St.  Andrew. 
Plattekill.  Ilion,  and  Stafford,  NY. 
Berwick,  Ellis,  Dresden,  Cadiz. 


Patterson.  Grant.  Lisbon/  Westerville, 
Galena,  Sunbury,  Centerburg,  Bangs, 
Mount  Liberty,  Millwood,  Phalanx. 
Garrettsville,  Piney  Fork.  Pekin,  Paris. 
Amsterdam.  Wolf  Run,  Pattersonville, 
Augusta,  Mechanicstown.  Beigholz, 
Harrod.  White  Cottage.  Moxahala  Paris, 
Roseville.  Hepburn,  Meeker,  Big  Island, 
New  Lexington,  Savona,  Fort  Jefferson, 
Germantown,  Farmersville,  Ingomar, 
West  Alexandria,  Trotwood,  Brookville, 
Bachman.  West  Sonora,  Eldorado,  Glass 
Rock,  Mt.  Perry,  Pultonham,  East 
Fultonham.  and  Crooksville,  OH.  and 
Heilwood,  Motmtain  Home,  Strawberry 
Ridge,  Eyers  Grove.  Pulaski,  Spring  City. 
Seiple,  Upland,  Carlton,  Dimeling. 
Madera.  Potts  Run.  Nanty  Glo,  Lilly. 
Alexandria,  Mount  Pleasant, 
Hepbumville,  Woodland  Park, 
Cochranton,  Utica,  Niles,  New 
Providence,  Garland,  Pittsfield. 
Youngsville,  Irvine,  Starbrick, 
Waterford,  Union  City,  Beaver  Dam, 
Elgin,  Spring  Creek,  Greason,  Audubon, 
Newville,  Oakville,  Cornwall 
Northwood,  Vail,  Bald  Eagle.  Port 
Matilda,  Julian,  Unionville,  Wingate, 
South  Bradford,  Degoha,  Custer  City, 
Lewis  Run,  and  Slatington,  PA,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

Note. — The  purpose  of  this  application  is  to 
substitute  motor  carrier  for  abandoned  rail 
carrier  service. 

MC  149565  (Sub-3)  filed  April  12, 1982. 
Applicant  G.  L  DUNPHY  &  SON,  INC.. 
Box  2350,  North  Anson.  ME  04958. 
Representative:  William  P.  Jackson.  Jr., 
3426  N.  Washington  Blvd..  P.O.  Box 
1240,  Ariington,  VA  22210,  (703)  525- 
4050.  TTanspoTimg  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  Kansas,  Windsor. 
Ashmore,  and  Tower  Hill,  IL. 
Huntertown,  Wallen.  Laotto.  Swan, 
Avilla.  Gadsden,  Toto,  Tefft 
Chariottesville,  Greenfield,  Hiiladelphia, 
Gem,  Cumberiand,  Hebron,  Denham, 
Plainfield,  Clayton,  Amo,  Coatesville, 
Fillmore,  Pennville,  West  Cambridge 
City,  Hillsboro,  Waynetown.  and 
Covington,  IN.  Buzzards  Bay,  Sagamore, 
Sandwich,  and  Ludlow,  MA,  Clinton, 
Tekonsha.  Homer,  Concord,  Spring 
Arbor,  Centreville,  Nottawa,  Fairfax. 
Colon,  Sherwood,  and  Union  City,  MI, 
Elm,  Mt.  Hope,  Vernon,  Rudeville, 
Highland  Lakes,  Blairstown,  Marksboro, 
Greendell,  Cranberry  Lake,  Lake 
Lackawanna,  Pompton  Plains, 
Pemberton,  and  Ft.  Dix,  NJ,  New 
Milford,  Rosendale,  High  Falls,  Rifton, 
Tillson,  Williamsville,  Gardiner, 
Modena,  Lee,  Blossvale,  Lima.  Malone, 
Constable,  Trout  River,  Leicester, 
UGrange,  Groveland.  Mt  Morris, 


Sonyea,  Lmden,  Oneida  Castle.  Red 
Oaks  Mills,  Fishkill  Plains,  St  Andrew. 
Plattekill  flion,  and  Stafford.  NY. 
Berwick,  EUis,  Dresden,  Cadiz. 
Patterson,  Grant  Lisbon.  Westerville, 
Galena,  Sunbury,  Centerbui^g.  Bangs. 
Mount  Liberty,  Millwood,  Rialanx, 
Garrettsville,  Piney  Fork,  Pekin.  Paris, 
Amsterdam,  Wolf  Run,  Pattersonville. 
Augusta,  Mechanicstown.  Bergholz. 
Harrod,  White  Cottage,  Moxahala  Park. 
Roseville,  Hepburn.  Meeker,  Big  Island. 
New  Lexington.  Savona,  Fort  Jefferson. 
Germantown,  Farmersville,  Ingomar, 
West  Alexandria,  Trotwood,  Brookville. 
Bachman,  West  Sonora,  Eldorado,  Glass 
Rock,  Mt  Perry,  Fultonham.  East 
Fultonham,  and  Crooksville,  OH,  and 
Heilwood,  Mountain  Home.  Strawberry 
Ridge.  Eyers  Grove.  Pulaski  Spring  City, 
Seiple.  Upland,  Cariton.  Dimeling, 
Madera.  Potts  Run,  Nanty  Glo,  Lilly, 
Alexandria,  Mount  Pleasant 
Hepbumville,  Woodland  Park, 
Cochranton,  Utica,  Niles.  New 
Providence,  Gariand,  Pittsfield, 
Youngsville,  Irvine,  Starbrick, 
Waterford,  Union  City,  Beaver  Dam, 
Elgin,  Spring  Creek,  Greason.  Audubon. 
Newville,  Oakville.  Cornwall 
Northwood,  Vail  Bald  Eagle,  Port 
Matilda,  Jufian,  Unionville,  Wingate, 
South  Bradford,  Degolia,  Custer  City, 
Lewis  Run,  and  Slatington,  PA.  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

No**'— The  purpose  at  this  an>fication  is  to 
substitute  motor  oairier  for  abandoned  rail 
carrier  service. 

MC  154535  (Sub-2),  filed  April  19. 
1982.  Apphcant  JAN  PACKAGING, 
INC.,  P.O.  Box  448.  Dover,  NJ  07801. 
Representative:  Michael  R.  Werner.  241 
Cedar  Ln.,  Teaneck,  NJ  07866.  (201)  836- 
1144.  As  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  the  U.S. 

MC  161455,  filed  April  12. 1982. 
Apphcant:  WADE  D.  STREET.  Rt.  1,  Box 
100,  Florence,  MT  59833.  Representative: 
Wade  D.  Street  (same  address  as 
applicant)  (406)  273-0358.  Transporting 
food  and  other  edible  products  and 
byproducts  intended  for  human 
consumption  (except  alcohohc 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  die  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S. 

MC  161524,  filed  April  15. 1982. 
Applicant  LEWIS  D.  SEXTON.  Route  1. 
So.  Greenfield.  MO  65752. 
Representative:  Lewis  D.  Sexton,  {same 
address  as  apphcant)  (417)  452-3667. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
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human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners,  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

MC  161564  filed  April  16. 1982. 
Applicant  TRAXX  FREIGHT  SYSTEM. 
INC.,  3407  W.  Pershing  Rd.,  Chicago.  EL 
60632.  Representative:  Owen  R 
Katzman.  1828  L  St..  NW.,  Suite  1111. 
Washington.  DC  20036,  (202)  822-«200. 
As  a  broker  of  general  commodities 
(except  household  goods),  between 
points  in  the  U.S. 

Volume  No.  OP4-152 

Decided:  April  29, 1982. 
By  the  Commission.  Review  Board  No.  2. 
Members  Carleton,  Fisher,  and  Williams. 

MC  161567,  filed  April  19. 1982. 
Applicant  LORENE  STOVALL.  d.b.a. 
INTERCHANGE.  3050  Norco  Drive. 
Norco,  CA  91760.  Representative:  Lorene 
Stovall,  (same  address  as  appUcant). 
(714)  735-6571.  As  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

Volume  No.  OP5-97 

Decided  April  28, 1982. 
By  the  Commission,  Review  Board  No.  3, 
Members  Kroclc  Joyce,  and  DowelL 

MC  12429  (Sub-1),  filed  April  20. 1982. 
Applicant:  EADS  TRANSFER  & 
STORAGE  COMPANY.  350  W.  5th  St.. 
Ste.  210.  San  Pedro,  CA  90731. 
Representative:  Don  Estrin  (same 
address  as  applicant),  213-775-8824.  As 
a  broker  at  points  in  Los  Angeles  and 
Orange  Counties  CA.  of  used  household 
goods,  between  points  in  the  U.S. 
(including  AK  and  HI). 

MC  161579,  filed  April  20. 1982. 
Apphcant  R.  L  STARR,  INC..  17404 
Cheyenne  Drive,  Independence,  MO 
64056.  Representative:  Ronald  L  Starr, 
(same  address  as  applicant).  (816)  257- 
2836.  Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizer,  and  other  soil 
conditioners,  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HE). 

Agatha  L.  Metgenovich, 

Secretary. 

|FK  Doc.  «Z-12306  Filed  5-6^82;  8:45  im] 
BILUNO  COOE  703S-01-H 


[Finance  Docket  Na  29729] 

Denver  and  Rio  Grande  Western 
Railroad  Company— Exemption- 
Acquisition  and  0|9eration— Near  Craig 
In  Moffat  County,  CO 

agency:  Interstate  Commerce 

Commission. 

agency:  Notice  of  exemption. 

summary:  The  Interstate  Commerce 
Commission,  on  its  ovtm  initiative, 
pursuant  to  49  U.S.C.  10505(b),  exempts 
from  the  requirements  of  49  U.S.C.. 
10901  Denver  and  Rio  Grande  Western 
Railroad  Company's  acquisition  of  a 
1.05-mile  segment  of  track  from 
Colorado-Ute  Electric  Association.  Ina 
Operations  over  the  involved  track 
remain  subject  to  49  U.S.C.  SubtiUe  IV. 
DATES:  This  exemption  shall  be  effective 
on  May  6. 1982.  Petitions  to  reopen  must 
be  filed  by  May  26, 198Z 
ADDRESSES:  Send  petitions  to: 

(1)  Section  of  Finance,  Room  5414. 
Interstate  Commerce  Commission. 
Washington,  DC  20423. 

(2)  Samuel  R.  Freeman  and  John  S. 
Walker,  P.O.  Box  5482.  Denver.  CO 
80217. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Conunission'8  full  decision.  To 
purchase  a  copy  of  the  decision  write  to: 
TS  Infosystems,  Inc..  Room  2227. 
Washington.  DC  20423,  or  call  the 
Washington  area  number  202-289-4359 
or  toll  fi'ee  800-424-5403. 

Decided:  April  30, 1982. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Gilliam,  Commissioners  Gresham, 
Sterrett  and  Andre. 
Agatha  L.  Matgenovich, 
Secretary. 

(FK  Doc  aZ-12307  FlUd  5-S-B2:  8:45  am] 
BILUNO  COOC  T«36-«1-M 


DEPARTMENT  OF  JUSTICE 

Partial  Consent  Decree  In  Action  to 
Obtain  Clean-Up  of  Waste  Storage  Site 
by  Soutti  Carolina  Recycling  and 
Disposal,  Inc.,  Near  Columbia,  South 
Carolina 

Notice  is  hereby  given  that  on  March 
23. 1982.  a  Partial  Consent  Decree  in 
United  States  v.  South  Carolina 
Recycling  and  Disposal,  Inc.,  et  al., 
(S.C.D.I.)  Civil  Action  No.  80-1274-«  was 
filed  widi  the  United  States  District 
Court  for  the.  District  of  South  Carolina. 

The  consent  decree  provides  for 
surface  cleanup  measures  at  the 
hazardous  waste  disposal  site  on  Bluff 


Road  near  Columbia.  South  Carolina,  on 
which  over  7200  drums  of  hazardous 
wastes  were  improperly  stored. 
Defendant  RAD  Services.  Inc.  will 
perform  a  significant  portion  of  the 
cleanup,  with  funding  provided  by  some- 
pf  the  alleged  generators  of  wastes  at 
the  site.  The  remaining  portion  of  the 
cleanup  will  be  tmdertaken  writh  funds 
from  the  Hazardous  Substances 
Response  Trust  Fund  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (Superfund).  RAD  Services 
Inc.  has  already  started  work  on  the  site 
and  has  agreed  to  complete  the  work  in 
210  days. 

Under  the  provisions  of  28  CFR  50.7  It 
is  the  policy  of  the  Department  of  Justice 
to  provide  an  opportimity  to  the  public 
to  comment  on  proposed  judgments  in 
pollution  cases  prior  to  their  entry  by 
the  Court.  However,  in  this  case,  the 
instability  and  the  dangerous  conditions 
on  the  "Bluff  Road"  site  necessitated  an 
immediate  implementation  of  a  clean- 
up. v«thout  waiting  the  usual  30-day 
comment  period  on  the  decree. 
Consequently,  the  decree  has  been 
entered  without  prior  opportunity  for 
comment  Nonetheless,  conunent  is 
invited  on  the  decree. 

The  partial  consent  decree  may  be 
examined  at  the  Office  of  the  U.S. 
Attorney.  District  of  South  Carolina. 
P.O.  Box  2266,  Columbia.  S.C.  29202;  at 
the  Region  IV  Office  of  EPA. 
Enforcement  Division,  345  Courtland 
Street  NE..  Atlanta.  Georgia  30308;  and 
at  the  Enviroiunental  Enforcement 
Section.  Land  cmd  Natural  Resources 
Division  of  the  Department  of  Justice. 
Room  1515, 10th  and  Pennsylvania 
Avenue.  NW..  Washington.  D.C.  20530. 
In  requesting  a  copy,  please  send  a 
check  or  money  order  payable  to  the 
Treasurer  of  the  United  States  in  the 
amount  of  $1.50  ($0.10  per  page 
reproduction  cost). 
Carol  E.  Dinkins, 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 


[FK  Doc  82-12363  Filed  5-5-BZ;  8.-45  am] 
BILUNO  COOC  4410-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Form  Under  Review 

agency:  National  Credit  Union 
Administration  (NCUA). 

action:  Agency  form  under  review. 

SUMMARY:  This  document  gives  notice 
that  NCUA  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
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request  for  approval  of  the  Supervisory 
Committee  Manual  for  Federal  Credit 
Unions  information  collection 
requirement,  which  describes  the 
standards,  procedures  and 
recordkeeping  requirements  for  audits  of 
Federal  credit  unions. 
DATE  Submitted  to  OMB:  April  29, 1982. 
ADDRESS:  Comments  may  be  submitted 
to  the  National  Credit  Union 
Administration,  1776  "G"  Street.  NW., 
Washington,  D.C.  20456  and  the  Office 
of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
D.C.  20503. 

FWI  FURTHER  INFORMATIOM  CONTACT! 

D.  Lynn  Gordon,  telephone:  (202)  357- 
1202  (NCUA)  or  Phillip  T.  Balazs, 
telephone:  (202)  395-4814  (OMB). 
Wendell  A.  Sebastian. 
Executive  Director. 

(FR  Doc  8^12297  FUed  S-S-82:  a4S  amj 
nUJNG  CODE  7535-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Group  -A"  of  the  Subpanel  on 
Neurobiology;  Amended  Notice  of 
Meeting 

Group  "A"  of  the  subpanel  on 
Neurobiology  of  the  Advisory  Panel  for 
Behavioral  and  Neural  Sciences  is 
meeting  in  Washington.  D.C.  on  May  17- 
18, 1982.  The  agenda  for  this  meeting  is 
being  amended  to  include  an  open 
session  on  May  18  from  1  pjn.  to  2  pjn. 
For  convenience,  the  meeting  notice  is 
being  reprinted  in  its  entirety. 

Name:  Subpanel  on  Neurobiology  (Group  A) 
of  the  Advisory  Panel  for  Behavioral  and 
Neural  Sciences. 

Date  and  place:  May  17  and  10, 1982,  Room 
540, 1800  G  St.  NW.,  Washington.  D.C. 

Type  of  meeting:  Part  Open— CLOSED— May 
17,  from  9  8.m.  to  5  p.m.  and  May  18  from  9 
a.m.  to  1  pjn.  OPEN— May  18  from  1  pjn.  to 
2  p.m. 

Contact  person:  Steven  E  Komguth.  Program 
Director  for  Neurobiology.  National 
Science  Foundation,  Room  320, 
Washington,  D.C.  20550,  telephone— 202- 
357-7471. 

Purpose  of  subpanel:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  Neurobiology. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process 
for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information,  financial 
data,  sudi  as  salaries:  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These 
matters  are  within  exemptions  (4)  and  (6) 
of  5  U.S.C.  552b(c),  Government  in  the 
Sunshine  Act. 
Authority  to  close  meeting:  This 
determination  was  made  by  the  Committee 


Management  Officer  pursnant  to  provisions 
of  Section  10(d)  of  Pub.  L  9Z-I63.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  National 
Science  Foundation,  on  July  e.  1979. 

This  notice  originaly  appeared  in  the 
Federal  Register  on  Thursday,  April  29, 
1982. 
M  Rebecca  WinMer. 

Committee  Management  Coordinator. 
May  3, 1982. 

[FR  Doc  82-12309  FBed  5-5-82;  8«  ami 
BILUNQ  CODE  7S55-«1-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Reports,  Reconmiendations, 
Responses;  Availal>ility 

Aircraft  Accident  /leport— McDonnell 
Douglas  Corporation  DC-9-80,  N980DC 
Edwards  Air  Force  Base,  CaHfomia,  May  2, 
1980  (NTSB-AAR-82-2). 

Safety  RecommendationB  to— 

Association  of  American  Railroads,  Apr. 
28, 1-82-1  through  -4:  Reevaluate  practices 
and  standards  influencing  the  placement  of 
hazardous  materials  storage  that  may  be 
vulnerable  to  damage  by  derailed  railroad 
cars  in  train  accidents:  develop  changes  to 
identify  and  protect  vulnerable  hazardous 
materials  storage  near  mainline  raihtiad 
tracks;  identify  actions  States  might  take  to 
require  adequate  protection  of  future 
hazardous  materials  storage  near  mainline 
raih-oad  tracks;  coordinate  development  of 
recommended  practices  with  the  National 
Fire  Protection  Association  and  the  American 
National  Standards  Institute  to  assure 
consistency. 

National  Association  of  Regulatory  Utility 
Commissioners,  Apr.  28, 1-82-5:  Reevaluate 
State  statutes  and  administrative  orders  to 
identify  action  States  might  take  to  improve 
protection  of  hazardous  materials  storage 
near  railroad  right-of-way  against  damage  by 
derailed  railroad  cars. 

National  Fire  Protection  Association,  Apr. 
28, 1-82-S:  Reevaluate  NFPA  No.  30 
'Tlammable  and  Combustible  Liquids  Code" 
to  assure  adequate  protection  of  hazardous 
materials  storage  near  mainline  railroad 
tracks. 

American  National  Standards  Institute, 
Apr.  28, 1-82-7:  Reevaluate  and  amend  ANSI 
Standard  K61.1-1972,  "Safety  Requirements 
for  the  Storage  and  Handling  of  Anhydrous 
Ammonia,"  to  provide  adequate  protection  of 
hazardous  materials  containers  located  near 
mainline  railroad  tracks. 

Recommendatioa  Responses  from — 

Federal  Aviation  Administration,  Apr.  20, 
A-81-128:  Sent  letter  to  all  Principal 
Operations  Inspectors  reasserting  the  need 
for  crew  ti^aining  in  the  use  of  the  megaphone 
as  emergency  equipment.  Apr.  23,  A-81-24: 
Issued  Change  2  to  Advisory  Circular  135-3B 
regarding  engine  failure  in  Part  23  twin- 
engine  aircraft,  and  changed  Handbook 
8430.1B  to  emphasize  the  need  for  initial  and 


recurrent  training  on  emergencies  during 
takeoff. 

Federal  Highway  Administration,  Apr.  14. 
H-81-37  and -38  Current  data  do  not 
warrant  a  revision  to  Sections  393.75  (b)  and 
(c)  of  the  FMCSR.  and  the  FHWA  cannot 
justify  the  added  cost  associated  «rith  a 
regulatory  change  prohibiting  the  use  of  tires 
worn  to  noncontinuous  tread  groove  depths; 
developing  an  On-Guard  Bulletin  about 
problems  with  operating  vehicles  equipped 
with  tires  worn  to  noncontinuous  tread 
groove  depths. 

Apr  26,  H-80-52  through  -57:  Issued 
Technical  Advisory  (TA)  T504ai7,  ''Skid 
Accident  Reduction  Program,"  which 
provides  methods  and  factors  that  States 
should  consider  as  elements  of  their  highway 
programs;  FHWA's  Implementation  Program 
promotes  new  findings,  methods,  and 
equipment  by  providing  financial  assistance 
to  States  which  implement  and  verify 
research.  H-80-64  through  -66:  Currently 
revising  the  1977AASHTO  Guide  for 
Selecting,  Locating,  and  Designing  Traffic 
Barriers:  studying  performance  standards  for 
bridge  rails;  continuing  performance  testing 
of  insenrice  highway  appurtenances;  planning 
shidy  of  "Performance  of  Longitudinal  TrafBc 
Barriers." 

New  York  City  Transit  Authority,  Apr  JZ 
R-81-103  through  -115:  In  addition  to 
established  courses,  a  trainee  program  was 
begun  on  Mar.  1, 1982,  and  formal  programs 
of  recurrent  training  are  t>eing  developed;  car 
maintenance  is  now  provided  every  5,000 
miles;  instituted  a  pre-service  inspection 
program  for  cars;  priority  is  now  given  to 
train  crew  personnel  at  the  Fire  Fighting 
School;  emergency  training  is  given  at  Fire 
Fighting  School  and  discussed  in  "School 
Car"  instructions.  Rule  43,  and  a  film; 
additional  information  cards  for  cars  are 
being  developed;  small  fire  extinguishers  are 
ineffective,  subject  to  dieff  and  vandalism, 
and  impractical  for  crewmembers  to  carry 
around;  extinguishers  are  located  every  600 
feet  on  the  roadway;  will  continue  to 
investigate  new  technologies  in  rail 
equipment  and  will  test  equipment  before 
use;  procedures  require  that  the  dty  fiie 
department  be  summoned  immediately  if  a 
serious  fire/smoke  c<NMlition  is  reported  or  if 
a  train  is  stalled  in  such  a  condition;  any 
other  report  of  fire/smoke  is  immediately 
investigated  by  NYCTA  personnel;  Rule  52(c) 
states  that  a  motorman  must  stop  a  train  if 
smoke  is  seen  ahead;  has  ordered  a 
feasibility  study  to  relocate  the  main  air 
brake  line  away  from  the  motor  control 
group:  installing  an  automatic  air  shutofF 
valve  (velocity  fuse)  on  cars;  revising  car 
Equipment  Information  System  to  provide 
documentation  of  all  movement  and 
operational  status  changes  of  cars  and 
serialized  components. 

Amtrak,  Apr  19,  R-81-67  and -68:  Will 
furnish  ICG  Railroad  with  all  locomotive 
tapes  removed  after  trips  for  review  of 
performance  of  locomotive  engineers;  Amtralc 
Operations  Audit  personnel  determined  that 
trains  can  be  operated  safely  over  the  ICG 
Alton  District  as  currently  scheduled  and 
routed. 
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State  of  Hawaii.  Apr  14,  H-81-69:  No 
legislation  regarding  passenger  occupation  of 
cargo  areas  of  pickup  trucks  is  being 
considered  currently. 

American  Bureau  of  Shipping.  Apr,  12,  M- 
81-64:  Revised  Circular  No.  45,  Index  6.1.1 
dealing  with  "Outstanding  Recommendations 
on  Survey  Reports." 

American  Society  of  Civil  Engineers.  Apr. 
22.  P-82-11:  Concurs. 

Ohio  Turnpike  Commission.  Apr.  22,  H-82- 
7:  Recommendation  is  being  considered. 

Kansas  Public  Service  Co..  Apr.  13.  P-78-25 
through  -32:  Transition  fittings  on  certain 
plastic  pipe  have  been  replaced;  consulting 
engineers  have  reviewed  system  compliance 
with  DOT  requirements  and  conducted  tests 
of  polyethylene  pipe  and  fittings;  service 
vehicles  carry  maps  showing  shutoff  valves 
and  regulator  locations;  emergency  plans 
have  been  developed  and  discussed  with 
company  personnel  and  local  emergency 
personnel:  the  superintendent  of  construction, 
his  assistant,  and  each  crew  foreman  is 
trained  as  an  inspector  after-hours  telephone 
numbers  are  in  the  company  emergency  plan. 

ARCO  Petroleum  Products  Company.  Apr. 
16,  H-82-S:  ARCO  has  a  comprehensive  tank 
truck  driver  safety  program. 

Note.— In  the  past  NTSB  publications  have 
been  mailed  free  of  charge  to  organizaUona 
and  individuals  who  NTSB  determined  had  a 
transportation  interest  and  could  influence 
transportation  safety.  However,  because  of 
recent  personnel  and  budget  reductions, 
NTSB  can  no  longer  provide  publications  free 
of  charge.  Beginning  with  reports  adopted  in 
1982,  interested  organizations  and  individuals 
must  order  reports  from  the  National 
Technical  Information  Service  (NTIS),  5285 
Port  Royal  Road,  Springfield,  Virginia  22161, 
for  a  fee  covering  the  cost  of  printing,  mailing, 
handling,  and  maintenance.  For  information 
on  reports  call  703-487-4650  and  to  order 
subscriptions  to  reports  call  703-487-4630. 
Single  copies  of  recommendation  letters 
(identified  by  recommendation  number)  and 
responses  are  free  on  written  request  to: 
PubUc  Inquiries  Section.  National 
Transportation  Safety  Board.  Washington. 
D.C.  20594. 
H.  Ray  Smidi.  Jr.. 
Federal  Register  Liaison  Officer 
May  6, 1982. 

pit  Ooa  t2-1233S  FUsd  S-»-BZ:  8:45  am] 
BIUJNO  CODE  4»10-<S-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  CommltMe  on  Reactor 
Safeguards,  Subcommittee  on  Clinch 
River  Breeder  Reactor;  Meeting 

The  ACRS  Subconunittee  on  Clinch 
River  Breeder  Reactor  (CRBR)  will  hold 
a  meeting  on  May  24  and  25, 1982,  Room 
1046. 1717  H  Street.  NW,  Washinton. 
DC.  The  Subcommittee  will  discuss 
potential  threats  to  the  CRBR  plant 
containment  integrity.  Notice  of  this 
meeting  was  published  April  13. 

In  accordance  with  the  procedures 
outlines  in  the  Federal  Register  on 


September  30, 1981  (46  ER  47903),  oral  or 
written  statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  Sta^.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Cognizant  Federal  Employee  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements. 

The  entire  meeting  will  be  open  to  " 
public  attendance  except  for  those 
sessions  diuing  which  the  Subcommittee 
finds  it  necessary  to  discuss  proprietary 
and  Industrial  Security  information.  One 
or  more  closed  sessions  may  be 
necessary  to  discuss  such  information. 
(SUNSHINE  ACT  EXEMFHON  4),  To 
the  extent  practicable,  these  closed 
sessions  will  be  held  so  as  to  minimize 
inconvenience  to  members  of  the  public 
in  attendance.. 

The  agenda  for  subject  meeting  shall 
be  as  follows:  Monday,  May  24. 1982, 
8:30  a.m.  until  the  conclusion  of 
business,  Tuesday.  May  25,  1982,  8:30 
a.m.  until  the  conclusion  of  business. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Project 
Management  Corporation,  NRC  Staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
Employee,  Mr.  Paul  Boehnert  (telephone 
202/634-3267)  between  8:15  a.m.  and 
•5:00  p.m.,  DST. 

I  have  determined,  in  accordance  with 
subsection  10(d)  of  the  Federal  Advisory 
Committee  Act  that  it  may  be  necessary 
to  close  some  portions  of  this  meeting  to 
protect  proprietary  and  Industrial 
Seciuity  information.  The  authority  for 
such  closure  is  Exemption  (4)  to  the 
Sunshine  Act  5  U.S.C.  552b(c)(4). 

Dated:  April  30, 1982. 
John  C  Hoyle, 
Advisory  Committee  Management  Officer. 

[FR  Doa  a2-1232>  Filed  S-IMB;  Mi  un) 
WLLMQ  COM  7fM-«1-« 


IDocket  No.  50-348] 

Alabama  Power  Co.;  Proposed 
issuance  of  Amendment  to  Facility 
Operating  License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendment  to 
Facility  Operating  License  No.  NPF-2. 
issued  to  Alabama  Power  Company  (the 
licensee),  for  operation  of  the  Joseph  M. 
Farley  Nuclear  Plant  Unit  No.  1  located 
in  Houston  County,  Alabama. 

The  amendment  would  revise  the 
provisions  in  the  Technical 
Specifications  relating  to  the  spent  fuel 
pool.  This  chtmge  would  permit  the 
licensee  to  replace  all  of  the  storage 
racks  in  the  present  spent  fuel  pool  with 
high  density,  poisoned  racks,  increasing 
its  capacity  fnn  675  fuel  assemblies  to 
1407  fuel  assemblies,  in  accordance  with 
the  licensee's  apphcation  for 
amendment  dated  March  19, 1982. 

Prior  to  issuance  of  the  proposed 
license  amendment  the  Conunission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  June  7, 1982,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  cmd 
cmy  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2. 

If  a  request  for  a  hearing  or  petition 
for  leave  to  intervene  is  filed  by  the 
above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order.  

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularly  the  interest  of  the 
petitioner  in  the  proceeding,  and  how 
that  interest  may  be  affected  by  the 
rules  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 


nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  a8pect{s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  as  amended 
petition  must  satisfy  the  specificity 
requirements,  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Service  Section,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street.  NW., 
Washington,  D.C.  by  the  above  date. 
Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toll-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (in  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Steven 
A.  Varga,  Chief,  Operating  Reactors 
Branch  No.  1,  Division  of  Licensing: 
(petitioner's  name  and  telephone 
number);  (date  petition  was  mailed); 
(Farley  Unit  1);  and  publication  date  and 
page  number  of  this  Federal  Registw 


Federal  Regirter  /  Vol.  47.  No.  88  /  Thursday,  May  6.  1982  /  Notices 


19601 


notice.  A  copy  of  the  petition  should 
also  be  sent  to  the  Executive  Legal 
Director,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  D.C.  20555, 
and  to  G.  F.  Trowbridge,  Esquire.  Shaw, 
Pittman,  Potts  and  Trowbridge,  1800  M 
Street,  NW.,  Washington,  D.C.  20036. 
attorney  for  the  hcensee. 

Nontimely  filings  of  petitions  for  leave 
to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board 
designated  to  rule  on  the  petition  and/or 
request,  that  the  petitioner  has  made  a 
substantial  showing  of  good  cause  for 
the  granting  of  a  late  petition  and/or 
request.  That  determination  will  be 
based  upon  a  balancing  of  the  factors 
specified  in  10  CFR  2.714(a)(i)(v)  and 
2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  19. 1982,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW..  Washington.  D.C. 
and  at  the  C^oi^e  S.  Houston  Memorial 
Library,  212  W.  Burdeshaw  Street 
Dothan.  Alabama  36303. 

Dated  at  Bethesda,  Maryland,  this  28th  day 
of  April  1982. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga. 

Chief,  Canting  Reactors  Branch  No.  1, 
Division  of  Licensing. 

[FK  Doc  BZ-12Sa  FIM  6-5-S2;  8:46  un] 
BHJJNO  COOe  TSM-OMI 


[Docket  Na  50-247] 

Consolidated  Edison  Co.  of  New  York, 
Inc^  Issuance  of  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  76  to  Facility 
Operating  License  No.  DPR-26,  issued  to 
the  Consolidated  Edison  Company  of 
New  York,  Inc.  (the  licensee),  which 
revised  Technical  Specifications  for 
operation  of  the  Indian  Point  Nuclear 
Generating  Unit  No.  2  (the  facility) 
located  in  Buchanan,  Westchester 
County,  New  York.  The  amendment  was 
effective  March  24, 1982. 

The  amendment  on  a  one-time  only 
basis  allows  an  additional  fifteen  day 
extension  to  the  maximum  time  between 
tests  specified  in  Table  4.1-3  for  the 
turbine  stop  and  control  valve  closure 
test.  The  amendment  was  authorized  on 
an  expedited  basis  to  maintain  the  plant 
at  a  steady-state  condition  and  avoid  a 
shutdown  transient  shown  by  our 


evaluation  to  be  unnecessary  but 
required  by  Technical  Specifications 
unless  amended. 

The  application  for  amendment 
complies  with  the  standards  fuid 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment.  Prior  pubhc  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  statement  or 
negative  declaration  and  environmental 
impact  appraisal  need  not  be  prepared 
in  connection  with  issuance  of  this 
amendment 

For  further  details  with  respect  to  this 
action,  see  (1)  the  requests  for 
amendment  dated  March  24, 1982  and 
March  26. 1982,  (2)  the  Commission's 
letter  dated  March  25, 1982.  (3) 
Amendment  No.  76  to  License  No.  DPR- 
26.  and  (4)  the  Conmiission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW..  Washington,  D.C 
and  at  the  White  Plains  Public  Library. 
100  Martine  Avenue,  White  Plains,  New 
York.  A  copy  of  items  (2),  (3),  and  (4) 
may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555.  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  28th  day 
of  April.  1982. 

For  the  Nuclear  Regulatoiy  Commission. 
Steven  A.  Varga, 

Chief,  (^rating  Reactors  Branch  No.  t 
Division  of  Licensing. 

[FR  Doc.  U-12322  POmI  (-6-82:  84S  am) 
MLUNQOOOC  7S*»-ei-M 


[Docket  Nos.  50-329  OM,  50-330  OM,  50- 
329  OL,  and  50-330  OL] 

Consumers  Power  Co.  (Midland  Plant. 
Units  1  and  2);  Cancellation  of 
Evidentiary  Hearings  and  Conference 
of  Counsel  or  Repreeentattves 

April  28, 1962. 

Notice  is  hereby  given  that  in 
accordance  with  the  Atomic  Safety  and 
Licensing  Board's  Memorandum  and 
Order  dated  April  28, 1982  the 
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evidentiary  hearings  scheduled  for  May 
11-14. 1982,  and  the  conference  of 
counsel  or  representatives  in  the  OL 
proceeding  scheduled  for  May  13, 1982. 
have  been  cancelled.  The  conference  is 
to  be  replaced  with  a  telephone 
conference  call. 

For  the  Atomic  Safety  and  Licensing  Board 
Charles  Bechhoefer, 
Chairman,  Administrative  fudge. 

(FK  Doc.  S2r-12326  Filed  5-5-82:  t:4S  wn) 
MLUNQ  CODE  7S80-01-M 


Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series  together  with  a  draft  of  Uie 
associated  value/impact  statement  This 
series  has  been  developed  to  describe 
and  make  available  to  the  public 
methods  acceptable  to  the  NRC  staff  of 
implementing  specific  parts  of  the 
Commission's  regulations  and,  in  some 
cases,  to  delineate  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents  and  to  provide 
guidance  to  applicants  concerning 
certain  of  the  information  needed  by  the 
staff  in  itB  review  of  applications  for 
permits  and  licenses. 

The  draft  guide,  temporarily  identified 
by  its  task  number,  OP  722-4  (which 
should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  entitled  "Qualifications  for  the 
Radiation  Safety  Officer  in  a  Large- 
Scale  Non-Fuel-Cycle  Radionuclide 
Program"  and  is  intended  for  Division  8, 
"Occupational  Health."  It  is  being 
developed  to  proyjde  guidance  on  the 
qualifications  of  the  radiation  safety 
officer  for  a  large  non-fuel-cycle 
program  involving  the  use  of  radioactive 
materials  under  an  NRC  license. 

This  draft  guide  and  the  associated 
value/impact  statement  are  being  issued 
to  involve  the  public  in  the  early  stages 
of  the  development  of  a  regulatory 
position  in  this  area.  They  have  not 
received  complete  staff  review  and  do 
not  represent  an  official  NRC  staff 
position. 

Public  comments  are  being  solicited 
on  both  drafts,  the  guide  (including  any 
implementation  schedule]  and  the  draft 
value/impact  statement.  Comments  on 
the  draft  value/impact  statement  should 
be  accompanied  by  supporting  data. 
Comments  on  both  drafts  should  be  sent 
to  the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Coounission. 
Washingtoa  D.C.  20555,  Attention: 
Docketing  and  Service  Branch,  by  ]une 
30, 1982. 


Although  a  time  limit  is  given  for 
comments  on  these  drafts,  comments 
and  suggestions  in  connection  with  (1) 
items  for  inclusion  in  guides  currently 
being  developed  or  (2)  improvements  in 
all  published  guides  are  encouraged  at 
any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  PubUc 
Document  Room,  1717  H  Street  NW., 
Washington.  D.C.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington.  D.C  20555, 
Attention:  Director,  Division  of 
Technical  Information  and  Docimient 
Control  Telephone  requests  cannot  be 
accommodated.  Regulatory  guides  are 
not  copyrighted,  and  Commission 
approval  is  not  required  to  reproduce 
them. 

(5  U.S.C  552(a)) 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  April  1982. 

For  the  Nuclear  Regulatory  Commissioa 

Karl  R.  GoOer, 

Director,  Division  of  Facility  Operations, 
Office  of  Nuclear  Regulatory  Research. 

(FR  Doc.  B2-1Z3Z7  Filed  S-»-8Z:  8:45  un| 
8IUJNOCOOE  7S90-01-M 


[Docket  No.  SO-289] 

Metropolitan  Edison  COn  0t  aL; 
Issuance  of  Amendment  to  FadUty 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  77  to  Facility 
Operating  License  No.  DPR-50.  issued  to 
Metropolitan  Edison  Company,  Jersey 
Central  Power  and  Light  Company, 
Pennsylvania  Electric  Company,  and 
GPU  Nuclear  Corporation  (the 
licensees),  which  revised  the  Technical 
Specifications  for  operation  of  the  Three 
Mile  Island  Nuclear  Station,  Unit  No.  1 
(the  facility)  located  in  Dauphin  County, 
Pennsylvania.  The  amendment  becomes 
effective  4  months  after  its  date  of 
issuance  or  upon  reactor  initial 
criticality  following  authorization  to 
restart,  whichever  occurs  first 
The  amendment  revises  the 
Administrative  Controls  Section  of  the 
Technical  Specifications  to  reflect  major 
changes  in  tiie  GPU  Nuclear  Corporation 
organization  and  internal  safety  review 
process.  Some  aspects  of  the 
amendment  have  been  the  subject  of 
litigation  in  the  TMI-1  restart 
proceeding  and  are  consistent  with  the 


Licensing  Board's  findings  in  that 
proceeding. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
S  51.5(d)(4)  an  environmental  impact 
statement  or  negaive  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  April  10. 1981,  as 
supplemented  August  13, 1981,  and 
November  25, 1981  (2)  Amendment  Na 
77  to  License  No.  DPR-50,  and  (3)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW.,  Washington,  D.C.  20555,  and  at  the 
Government  Publications  Section,  State 
Library  of  Pennyslvania,  Education 
Building,  Commonwealth  and  Walnut 
Streets.  Harrisburg,  Pennsylvania  17126. 
A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda.  Maryland,  this  28th  day 
of  April  1982. 

For  the  Nuclear  Regulatory  Commission. 
John  F.  Stoix, 

Chief  Operating  Reactors  Branch  No.  4. 
Division  of  Licensing. 

[FR  Doc  «a-lZ323  Filed  5-6-52: 5:45  tm) 
BtUJNQ  COOE  7S90-01-H 


[Docket  No.  50-423] 

Northeast  Nuclear  Energy  Company, 
at  al.  (Millstone  Nuclear  Power  Station, 
Unit  3);  Issuance  of  Amendment  to 
Construction  Permit 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  8  to 
Construction  Permit  No.  CPPR-H3.  The 
amendment  reflects  the  addition  of  the 
Vermont  Electric  Generation  and 
Transmission  Cooperative,  Inc.. 
Vermont  Public  Power  Supply  Authority 
and  Washington  Electric  Cooperative, 
Inc.,  as  co-owners  and  transfers 
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ownership  shares  for  the  Kfillstone 
Nuclear  Power  Station,  Unit  3  (the 
facility),  located  in  New  London  County. 
Connecticut  as  follows: 


Ta 

Mttsadiunas  Munldp<^Wholenio  EtocMc 


Vermort  Electric  Genention  md  Tiiir»rnl». 
■ion Coopeiattve,  Inc. 


Vemwrt  Pubic  Power  Supply  AiKfiorily!! 
WasNngton  ElecMc  Coopeiattve,  Inc 


ToiaL 


Ffonc 

Hartford  Electric  Light  Co.. 


Western  Uassaduseits  Electric  Co- 


Total.. 


Shares 
(paroam) 


2.S27 

0.600 
1.048 
0.139 

4J14 


1.079 
3.235 

014 


The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
amendment  Prior  pubUc  notice  of  this 
amendment  was  not  required  since  the 
amendment  does  not  involve  a 
significant  hazards  consideration. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment,  dated  December  30, 1981; 
(2)  amendment  to  the  letter  of 
application  dated  February  24, 1982;  (3) 
Amendment  No.  8  to  Construction 
Permit  CPPR-113;  and  (4)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
pubUc  inspection  in  the  Commission's 
Pubhc  Document  Room.  1717  H  Street 
NW.,  Washington.  D.C..  and  at  the 
Waterford  Public  Library.  Rope  Ferry 
Road,  Route  156,  Waterford,  Connecticut 
06385.  Item  3  may  be  requested  by 
writing  to  the  U.S  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 
Attention:  Director,  Technical 
Information  and  Document  Control. 

Dated  at  Bethesda,  Maryland,  this  29th  day 
of  April  19S2. 

For  tlie  Nuclear  Regulatory  Commission. 
B. ).  Youngblood. 

Chief.  Licensing  Branch  No.  1,  Division  of 
Licensing. 

(PR  Doc.  a2-12314  Piled  J-S-aZ  8:45  un) 
BaUNQ  CODE  7S90-01-4I 


[Dock*!  Not.  50-272  and  50-311] 

Public  Service  Electric  and  Gas  Co; 
Issuance  of  Amendment  to  Facility 
Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 


issued  Amendment  No.  41  to  FaciHty 
Operating  License  No.  DPR-70  and 
Amendment  No.  7  to  Facility  Operating 
License  No.  75,  issued  to  PubUc  Service 
Electric  and  Gas  Company,  Hiiladelphia 
Electric  Company,  Delmarva  Power  and 
Light  Company  and  Atlantic  City 
Electric  Company  (the  licensees),  which 
revised  Technical  Specifications  for 
operation  of  the  Salem  Nuclear 
Generation  Station,  Unit  Nos.  1  and  2 
(the  facilities)  located  in  Salem  County, 
New  Jersey.  The  amendments  are 
effective  as  of  the  date  of  issuance. 

The  amendments  revise  the 
Radiological  Technical  Specifications  to 
provide  better  control  and  siuveillance 
of  containment  ventilation  valves  in 
both  Unit  No.  1  and  Unit  No.  2. 

The  application  for  the  amendments 
comphes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendments.  Prior  public  notice 
of  these  amendments  was  not  required 
since  the  amendments  do  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  these  amendments  will 
not  result  in  any  significant 
environmental  impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement  or  negative 
declaration  and  environmental  impact 
appraisal  need  not  be  prepared  in 
connection  with  issuance  of  these 
amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  January  15, 1982.  (2) 
Amendment  Nos.  41  and  7  to  License 
Nos.  DPR-70  and  DPR-75.  and  (3)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
pubhc  inspection  at  the  Commission's 
PubUc  Document  Room.  1717  H  Sb^et 
NW..  Washington.  D.C.  and  at  the  Salem 
Free  PubUc  Library.  112  West  Broadway. 
Salem.  New  Jersey.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regidatory  Commission,  Washington. 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  19th  day 
of  April  1982. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

CKef,  Operating  Reactors  Branch  No.  1,  . 
Division  of  Licensing. 

[PR  Doc  8S-123ZS  PIM  S-«-B2;  tM  am) 
MUMO  COOC  78M-01^ 


Appointments  to  Performance  Review 
Board  for  Senior  Executive  Service 

AQENCV:  Nuclear  Regulatory 
Commission. 

ACnON:  Appointments  to  Performance 
Review  Board  for  Senior  Executive 
Service. 


summary:  The  Nuclear  Regulatory 
Commission  (NRC)  has  announced  the 
foUowing  appointments  to  the  NRC 
Performance  Review  Board  (PRB)  rosten 
John  C.  Hoyle,  Assistant  Secretary  of 

the  Commission 
Guy  R  Cunningham.  Executive  Legal 

Director 
Hugh  L  Thompson,  Directw,  Manning 

and  Program  Analysis  Staff,  NRR 
Ralph  G.  Page.  Chief,  Uranium  Fuel 

Licensing  Branch,  NMSS 
Ronald  C  Haynes,  Regional 
Administrator,  Region  I 
These  appointements  are  to  three  year 
terms  and  are  made  pursuant  to  Section 
4314  of  Chapter  43  of  "Htle  5  of  the 
United  States  Code. 

In  addition  to  the  above  new 
appointments,  the  foUowing  members 
are  continuing  on  the  PRB: 
Patricia  G.  Norry,  Acting  Director, 

Office  of  Administration 
John  G.  Davis,  Director,  Office  of 
Nuclesu-  Material  Safety  and 
Safeguards 
Richard  C.  De Young,  DirectOT,  Office  of 

Inspection  and  Enforcement 
Thomas  E.  Murley,  Director,  Regional 
Operations  and  Generic  Requirements 
Staff 
James  A.  Fitzgerald.  Assistant  General 

Counsel 
Denwood  F.  Ross,  Deputy  Director, 

Office  of  Nuclear  Regulatory  Research 
James  G.  Keppler,  Regional 
Administrator,  Region  II 
Ormon  E.  Bassett  Director.  Division  of 

Accident  Evaluation,  RES 
Clemens  J.  Heltemes,  Deputy  Director. 
Office  of  Analysis  and  Evaluation  of 
Operational  Data 
Edson  G.  Case.  Deputy  Director,  Office 

of  Nuclear  Reactor  Regulation 
EFFECTIVE  DATE:  May  6,  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  G.  Norry,  Chair,  Performance 
Review  Board,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  D.C  20555. 
301-492-7335. 

Dated  at  Bethesda,  Maiyland,  this  3nl  day 
of  May,  1962. 

For  the  Nuclear  Regulatory  Commissioa 
E.  Kevin  ConMD. 

Chairman,  Executive  Resources  Board. 

[PR  Doc.  8Z-U377  PUed  6-6-n:  MS  aa] 
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Docket  No*.  STN  50-52S,  STN  50-529,  and 
STN  5»-530] 

Arizona  Public  Service  Co.,  et  al.  (Palo 
Verde  Nuclear  Generating  Station, 
Units  1, 2,  and  3);  Issuance  of 
Amendments  to  Construction  Permits 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Gommission  {the 
Commission)  has  issued  Amendments 
No.  4  to  Construction  Permit  Nos. 
CPPR-141.  CPPR-142.  and  CPPR-143. 
The  amendments  add  Los  Angeles 
Department  of  Water  and  Power 
(LADWP)  and  Southern  California 
Public  Power  Authority  (SCPPA)  as  co- 
owners  and  reflect  a  transfer  of  a  5.70% 
and  5.91%  imdivided  ownership 
interests  from  Salt  River  agricultural 
Improvement  and  Power  District  to 
LADWP  and  SCPPA,  respectively,  for 
the  Palo  Verde  Nuclear  Generating 
Station,  Units  1 , 2,  and  3  (the  facilities), 
located  in  Mariiicopa  County,  Arizona. 
The  amendments  are  efferctive  as  of 
their  date  of  issuance.  The  present 
applicants  for  Palo  verde  are  Arizona^ 
Public  Service  Company,  Salt  River 
Project  Agricultural  Improvement  and 
Power  District,  El  Paso  Electric 
Company,  Southern  California  Edison 
Company,  Public  Service  company  of 
New  Mexico  and  M-S-R  Public  Power 
Agency. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  L  which  are  set  forth  in  the 
amendments.  The  Commission  has  also 
concluded  that  the  amendments  involve 
actions  which  are  insignificant  from  the 
standpoint  of  environmental  impact  and 
that,  pursuant  to  10  CFR  51.5(d)(4),  and 
environmented  impact  statement  or 
negative  declaration  and  an 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with  the 
issucmce  of  the  amendments.  Prior 
public  notice  of  the  amendments  was 
not  required  since  the  amendments  do 
not  involve  a  significant  hazards 
consideration. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments,  dated  ]uly  31, 1981;  (2) 
Amendments  No.  4  to  Construction 
Permit  Nos.  CPPR-141,  CPPR-14Z  and 
CPPR-143  and  (3)  the  Commission's 
related  Safety  Evaluation.  All  of  these 
items  are  available  for  pubUc  inspection 
in  the  Conunission's  PubUc  Dociunent 
Room.  1717  H  Street,  NW..  Washington. 
D.C,  and  at  the  Phoenix  Public  Library, 


Science  and  Industry  Section,  12  East 
McDowell  Road,  Phoenix,  Arizona 
85004.  Items  2  and  3  may  be  requested 
by  writing  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director. 
Technical  Information  and  Docimient 
Control. 

Dated  at  Bethesda,  Maryland,  this  28th  day 
of  April,  1982. 

For  the  Nuclear  Regulatory  Conuniasion. 
Frank  I.  MiragUa, 

Chief,  Licensing  Branch  No.  3,  Division  of 
Licensing. 

[FR  Doc.  82-12370  Filed  S-S-B2:  8:46  ami 
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Commonwealth  Edison  Co.  (Byron 
Nuclear  Power  Station,  Units  1  and  2); 
Oral  Argument 

Notice  is  hereby  given  that,  in 
accordance  with  the  Appeal  Board's 
order  of  April  30, 1982,  oral  argument  on 
the  appeal  of  intervenor  The  Rockford 
League  of  Women  Voters  from  the 
October  27, 1981  and  January  27, 1962 
orders  of  the  Licensing  Board  will  be 
heard  at  2.00  pjn.  on  Wednesday,  May 
26, 1982.  in  the  NRC  Public  Hearing 
Room.  Fifth  Floor,  East-West  Towers 
Building,  4350  East- West  Highway. 
Bethesda,  Maryland. 

Dated:  May  3, 1962. 
For  the  Appeal  Board. 

C  Jean  Shoemaker, 

Secretary  to  the  Appeal  Board. 

[Fft  Doc  82-1237B  nisd  5-S-42:  8:46  am) 
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[Docket  No*.  50-237, 50-249, 50-254  and 
50-265 

Commonwealth  Edison  Co.  and  low»- 
llilnois  Qas  and  Electric  Co.;  Issuance 
of  Amendments  to  Operating  Ucensas 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  70  to  Provisional 
Operating  License  No.  DPR-19,  and 
Amendment  No,  62  to  Facility  Operating 
License  No.  DPR-2S,  issued  to 
Commonwealth  Edison  Company,  which 
revised  the  Technical  Specifications  for 
operation  of  the  Dresden  Nuclear  Power 
Station,  Unit  Nos.  2  and  3,  located  in 
Grundy  County,  Illinois.  The 
Commission  has  also  issued 
Amendment  No.  76  to  Facility  Operating 
License  No.  DPR-29,  and  Amendment 
No.  70  to  FaciUty  Operating  License  No. 
DPR-30,  issued  to  Commonwealth 
Edison  Company  and  Iowa-Illinois  Gas 
and  Electric  Company,  which  revised 
the  Technical  Specifications  for 


operation  of  the  Quad-Cities  Nuclear 
Power  Station.  Unit  Nos.  1  and  2, 
located  in  Rock  Island  County,  Illinois. 
The  amendments  are  effective  as  of  the 
date  of  issuance. 

The  amendments  authorize  changes  to 
the  Technical  Specifications  to  provide 
additional  surveillance  requirements  for 
safety-related  hydraulic  and  mechnical 
snubbers. 

The  appUcation  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
Ucense  amendments.  Prior  pubUc  notice 
of  these  amendments  was  not  required 
since  the  amendments  do  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  these  amendments  will 
not  result  in  any  significant 
environmental  impact  and  that  pursuant 
to  10  CFR  Section  51.5(d)(4)  an 
environmental  impact  statement,  or 
negative  declaration  and  environmental 
impact  appraisal  need  not  be  prepared 
in  connection  with  issuance  of  these 
amendments.  ^ 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  April  16, 1981  as 
supplemented  by  letters  dated 
September  29  and  October  21, 1981,  (2) 
Amendment  No.  70  to  License  No.  DPR- 
19,  Amendment  No.  62  to  License  No. 
DPR-25,  Amendment  No.  76  to  License 
No.  DPR-29,  and  Amendment  No.  70  to 
License  No.  DPR-30,  and  (3)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
pubUc  inspection  at  the  Commission's 
PubUc  Document  Room,  1717  H  Street, 
NW.,  Washington,  D.C,  and  at  the 
Morris  Public  Library,  604  Liberty  Street, 
Morris,  nUjiois,  for  Dresden  2  and  3  and 
at  the  Moline  PubUc  Library,  504 17th 
Street,  MoUne,  lUinois,  for  Quad  Cities  1 
and  2.  A  copy  of  items  (2)  and  (3)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regiilatory 
Commission,  Washington,  D.C,  20555, 
Attention:  Director,  Division  of 
Licensing. 

Dated  at  Bethesda,  Maryland,  this  28th  day 
of  April  1982. 

For  the  Nuclear  Regulatory  Commissioo. 
Domaak  B.  VasaaUo, 

Chief  Operating  Reactors  Branch  No.  2, 

Division  of  Licensing. 


[FR  Doc.  82-12371  FIM 
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Florida  Power  and  Light  Co.,  et  al.; 
Availatinity  of  ttie  Rnal  Environmental 
Statement  for  SL  Lude  Plant,  Unit 
No.  2 

Pursuant  to  the  National 
Environmental  Policy  Act  of  1969  and 
the  United  States  Nuclear  Regulatory 
Commission's  regulations  in  10  CFR  Pjirt 
51.  notice  is  hereby  given  that  a  Final 
Environmental  Statement  (NUREG- 
0842)  has  been  prepared  by  the 
Commission's  Office  of  Nuclear  Reactor 
Regulation  related  to  the  proposed 
operation  of  the  St.  Lucie  Plant  Unit  No. 
2,  located  in  St.  Lucie  County,  Florida. 
The  owners  of  St.  Lucie  2  are  Florida 
Power  and  Light  Company  and  Orlando 
UtiUties  Commission  of  the  City  of 
Orlando,  Florida. 

The  Final  Environmental  Statement 
(NUREG-0842)  is  available  for 
inspection  by  the  public  in  the 
Commission's  Public  Document  Room  at 
1717  H  Street,  NW..  Washington.  D.C. 
and  at  the  Indian  River  Community 
College  Library.  3900  Virginia  Avenue, 
Ft.  Pierce.  Florida.  The  Final 
Environmental  Statement  is  also  being 
made  available  at  the  State  Planning  & 
Development  Clearinghouse,  Office  of 
Intergovenmiental  Coordination, 
Executive  Office  of  the  Governor,  the 
Capitol,  Tallahassee,  Florida  32301  and 
at  the  Treasure  Coast  Regional  Planning 
Council,  P.O.  Box  2395,  Stuart  Florida 
33404. 

The  notice  of  availability  of  the  Draft 
Environmental  Statement  for  the  St. 
Lucie  Plant.  Unit  No.  2  and  request  for 
comments  from  interested  persons  was 
published  in  the  Federal  Register  on 
October  30, 1981  (46  FR  53822). 
Comments  received  from  Federal,  State, 
and  local  agencies  and  an  interested 
member  of  the  public  have  been 
included  in  an  appendix  to  the  Final 
Environmental  Statement 

Copies  of  the  Final  Enviommental 
Statement  {NUREG-0842)  may  be 
purchased  at  current  rates,  from  the 
National  Technical  Information  Service. 
5285  Port  Royal  Road,  Springfield. 
Virginia  22161.  and  by  GPO  deposit 
account  holders  by  calling  (301)  492- 
9530  or  by  writing  to  the  U.S.  Nuclear 
Regulatory  Commission,  Division  of 
Techncial  Information  and  Document 
Control,  Washington,  D;C.  20555,  Attn: 
Publication  Sales  Manager. 

Dated  at  Bethesda.  Maryland,  this  23d  day 
of  April.  1982. 


For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Kfira^ia, 

Chief,  Licensing  Branch  No.  3,  Division  of 

Licensing. 

pit  Doc  8Z-U372  Piled  S-6-e2:  a:4S  aa| 
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Houston  Ugfiting  and  Power 
Company,  ct  aL;  Order  Extending 
Construction  Completion  Dates  (Soutti 
Texas  Project,  Units  1  and  2) 

Houston  Lighting  and  Power 
Company,  the  City  Pubhc  Service  Board 
of  San  Antonio,  Texas,  Central  Power 
and  Light  Company,  and  the  City  of 
Austin.  Texas,  are  the  holders  of 
Construction  Permits  No.  CPPR-128  and 
CPPR-129  issued  by  the  Nuclear 
Regulatory  Commission  on  December 
22, 1975  for  the  South  Texas  Project 
Units  1  and  2.  This  facility  is  presently 
under  construction  at  the  applicants'  site 
in  Matagorda  County,  Texas. 

By  letter  dated  March  12, 1982, 
Houston  Lighting  and  Power  Company 
filed  a  request  for  extension  of  the  latest 
construction  completion  date  for  the 
facility.  This  request  is  to  extend  the 
latest  completion  date  to  December  31, 
1987  for  Unit  1  and  to  December  31, 1989 
for  Unit  2. 

Houston  Lighting  and  Power  Company 
stated  that  this  extension  is  requested 
because  construction  has  been  delayed 
due  to: 

(1)  Replacement  of  Brown  and  Root  as 
Architect/Engineer  and  Construction 
Manager  by  Bechtel  Power 
Corporation. 

(2)  Replacement  of  Brown  and  Root  as 
constructor  by  Ebasco  Services,  Inc. 

(3)  The  design  of  the  project  did  not 
proceed  as  quickly  as  expected,  the 
scope  of  the  construction  work  was 
more  expensive  than  originally 
estimated,  and  extected  unit 
construction  rates  were  not  achieved, 
in  part  due  to  changes  in  complexity 
attributable  to  evolving  regulatory 
requirements,  as  were  experienced  by 
other  nuclear  power  plants  of  the 
same  vintage. 

(4)  Certain  concrete  placement  and 
welding  activities  were  suspended  by 
HL&P  in  1979-80  as  a  result  of 
investigations  that  disclosed  problems 
relating  to  those  activities. 
Corrective  measures  had  been 

implemented  and  a  limited  resumption 
of  these  activities  had  begun  prior  to  the 
decision  to  remove  Brown  &  Root  as 
Architect/Engineer  and  Construction 
Manager. 

(5)  Progress  on  the  South  Texas  Project 
has  been  essentially  halted  since 


December,  1981,  as  a  consequence  of 
Brown  &  Root's  withdrawal  as 
constructor. 

Prior  public  notice  of  this  extension 
was  not  required  since  the  Commission 
has  determined  that  this  action  involves 
no  significant  hazards  consideration: 
good  cause  has  been  shown  for  the 
delays;  and  the  requested  extension  is 
for  9  reasonable  period  of  time.  The 
staffs  conclusions  are  set  forth  in  the 
NRC  staff's  evaluation  of  the  request  for 
extension. 

The  Commission  has  determined  thai 
this  action  ivill  not  result  in  any 
significant  environmental  impact  and. 
pursuant  to  10  CFR  51.5(d)(4).  an 
environmental  impact  statement  or 
negative  declaration  and  environmental 
impact  appraisal,  need  not  be  prepared 
in  connection  with  this  action. 

The  NRC  staff's  evaluation  of  the 
request  for  extension  of  the  construction 
permit  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Sti^et  N.W.,  Washington, 
D.C.  20555,  at  the  Bay  City  Ubrary,  1900 
Fifth  Street  Bay  City,  Texas  77414  and 
at  the  Austin  Public  library,  810 
Guadalupe  Street  Austin,  Texas  7876a 

It  is  hereby  ordered  that  the  latest 
completion  date  for  CPPR-128  is 
extended  from  May  31, 1982  to 
December  31. 1987  and  for  CPPR-129 
from  October  31, 1983  to  December  31, 
1989. 

Date  of  Issuance:  April  3a  MSZ. 
For  the  Nuclsar  Regulatory  Commission. 
Robert  Pinpie, 

Deputy  Director.  DivisioB  ofLkxnaing.  Office 
of  Nuclear  Reactor  Regulation. 

(FK  Doc  82-12373  Tiled  5-5-S2: 8:45  ubJ 
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[Docket  No.  50-3611 

Soutttem  Cant omta  Edison  Co^  et  aL; 
Issuance  of  Amendment  Facility 
Operating  License  No.  NPF-10 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  2  to  Facihty 
Operating  License  No.  NPF-10,  issued  to 
Southern  California  Edison  Company, 
San  Diego  Gas  and  Electric  Company, 
The  City  of  Riverside,  California  and 
The  City  of  Anaheim,  California 
(licensees)  for  the  San  Onofre  Nuclear 
Generating  Station,  Unit  2  (the  facility) 
located  in  San  Diego  Coun^.  California. 
The  amendment  is  effective  as  of  April 
9,1982. 

This  amendment  (1)  clarifies  the 
testing  and  acceptance  criteria  for  low 
and  medium  voltage  circuit  breakers 
and  (2)  deletes  the  nominal  trip  setpoint 


19606 


Federal  Register  /  Vol.  47,  No.  88  /  Thursday.  May  6.  1982  /  Notices 


and  short  circuit  response  time  values 
contained  in  the  Technical 
Specifications. 

Issuance  of  this  amendment  complies 
with  the  standards  and  requirements  of 
the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmented 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement,  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  Southern  California 
Edison  Company's  letter  dated  April  7, 
1982,  (2)  Amendment  No.  2  to  Facility 
Operating  License  No.  NPF-10  and  (3) 
the  Commission's  related  Safety 
Evaluation. 

These  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street,  N.W.. 
Washington,  D.C.,  and  the  Mission  Viejo 
Branch  Library,  24851  Chrisanta  Drive 
Mission  Viejo,  California  02676.  A  copy 
of  these  items  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  30th  day 
of  April  1982. 

For  the  Nuclear  Regulatory  Commission. 
Frank ).  Miraglia, 

Chief,  Licensing  Branch  No.  3,  Division  of 
Licensing. 

[FR  Doc  82-12374  Piled  S-S-R2:  a4S  am| 
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[Docket  No.  50-305] 

Wisconsin  Public  Service  Corp.,  et  ai^ 
issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  41  to  Facility 
Operating  License  No.  DPR-43,  issued  to 
Wisconsin  Public  Service  Corporation, 
Wisconsin  Power  and  Light  Company, 
and  Madison  Gas  and  Electric  Company 
(the  licensees),  which  revised  Technical 
Specifications  for  operation  of  the 
Kewaunee  Nuclear  Plant  (the  facility) 
located  in  Kewaunee  County, 


Wisconsin.  The  amendment  is  effective 
30  days  fi-om  the  date  of  issuance. 

The  amendment  revises  the  Technical 
Specifications  in  respect  of  Power 
Distribution  Control,  Allowable  Control 
Rod  Misalignment,  ahd  Control  Rod 
Position  Indication  Systems. 

The  application  for  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  this  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  applications  for 
amendment  dated  August  7, 1981, 
November  23, 1981,  December  8, 1981, 
and  December  23, 1981,  (2)  Amendment 
No.  41  to  License  No.  DPR-43  and  (3)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street. 
NW.,  Washington.  D.C.  and  at  the 
Kewaunee  Public  Library,  314 
Milwaukee  Street.  Kewaunee. 
Wisconsin  54210.  A  copv  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  29th  day 
of  April.  1982. 

For  the  Nuclear  Regulatory  Commission. 

Steven  A.  Vaiga, 

Chief,  Operating  Reactors  Branch  No.  1, 
Division  of  Licensing. 
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[Docket  No.  50-305] 

Wisconsin  Public  Service  Corp.,  et  aL; 
lasuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  42  to  Facility 
Operating  License  No.  DPR-43,  issued  to 
Wisconsin  Public  Service  Corporation, 
Wisconsin  Power  and  Light  Company, 


and  Madison  Gas  and  Electric  Company 
(the  hcensees),  which  revised  Technical 
Specifications  for  operation  of  the 
Kewaunee  Nuclear  Plant  (the  facility) 
located  in  Kewaunee,  Wisconsin.  The 
amendment  is  effective  as  of  June  1, 
1982. 

This  fimendment  changes  the 
Technical  Specifications  to  reflect 
modifications  to  the  plant  electrical 
distribution  systems  and  to  resolve  the 
generic  issues  related  to  the  Subjects  of 
Degraded  Grid  Voltage  Protection  and 
Adequacy  of  Station  Electric 
Distribution  System  Voltages. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  pubhc  notice 
of  this  amendment  was  not  required 
since  this  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  enviroiunental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  August  4, 1977  and  as 
subsequently  revised  on  January  28, 
1981.  May  1, 1981,  November  30, 1981 
and  February  1, 1982,  (2)  Amendment 
No.  42  to  License  No.  DPR-43  and  (3)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
pubhc  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street. 
NW..  Washington.  D.C.  and  at  the 
Kewaunee  Public  Library.  314 
Milwaukee  Street,  Kewaunee, 
Wisconsin  54216.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  30th  day 
of  April,  1982. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Chief  Operating  Reactors  Branch  No,  1, 
Division  of  Licensing. 

[FR  Doc.  82-12378  FUad  5-<-82: 8.-48  m\ 

BtLUNO  cooE  mo-ei-M 


Federal  Register  /  Vol.  47.  No.  88  /  Thursday.  May  6,  1982  /  Notices 


19607 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  Nos.  1-6828  and  1-7959] 

Hotel  Investors  Trust  and  Hotel 
Investors  Corp^  Application  To 
Wittidraw  From  Listing  and 
Registration 

April  3a  19B2 

In  the  matter  of  Hotel  Investors  Trust. 
Shares  of  Beneficial  Interest  ($1  par 
value)  (File  No.  1-6828)  and  Hotel 
Investors  Corporation,  Common  Stock 
($1  par  value)  (File  No.  1-7959). 

The  above  named  issuers  have  filed 
an  appfication  with  the  Securities  and 
Exchange  Commission  pursuant  to 
Section  12(d)  of  the  Securities  Exchange 
Act  of  1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  specified  securities  from  listing  and 
registration  on  the  American  Stock 
Exchange.  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  from 
Usting  and  registration  include  the 
following: 

1.  The  shares  of  beneficial  interest  of 
Hotel  Investors  Trust  ('Trust")  and  the 
common  stock  of  Hotel  Investors 
Corporation  ("Corporation")  are  Hsted 
and  registered  on  the  Amex  and  are 
paired  securities  and  therefore  trade  in 
tandem.  Pursuant  to  a  Registration 
Statement  on  Form  8-A  which  became 
effective  on  March  24. 1982,  the  Trust 
and  the  Corporation  are  also  listed  and 
registered  on  the  New  York  Stock 
Exchange.  Inc.  ("NYSE").  The  Trust  and 
the  Corporation  have  determined  that 
the  direct  and  indirect  costs  and 
expenses  do  not  justify  maintaining  the 
dual  listing  of  the  securities  on  the 
Amex  and  the  NYSE. 

2.  This  application  relates  solely  to 
withdrawal  of  the  shares  of  beneficial 
interest  and  the  common  stock  from 
listing  and  registration  on  the  Amex  and 
shall  have  no  effect  upon  the  continued 
listing  of  such  stocks  on  the  NYSE.  The 
Amex  has  posed  no  objection  to  this 
matter. 

Any  interested  person  may,  on  or 
before  May  21, 1982  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission.  Washington. 
D.C.  20549,  facts  bearing  upon  whether 
the  application  has  been  made  in 
accordance  with  the  rules  of  the 
Exchange  and  what  terms,  if  any,  should 
be  imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 


mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsinunons, 

Secretary. 

|FR  Doc  82-12364  Filed  &-S-82.  «:«&  am) 
BILUNG  CODE  M10-0t-4l 


[Release  No.  22479;  70-6718) 

Northeast  Utilities  and  Connecticut 
Light  and  Power  Co.;  Proposed  Capital 
Contribution  to  Subsidiary  Company 

April  30, 1982. 

In  the  matter  of  Northeast  Utifities. 
174  Brush  Hill  Avenue.  West  Springfield, 
Massachusetts  01089  and  The 
Connecticut  Light  and  Power  Company, 
107  Selden  Street,  Beriin,  Connecticut 
06037  (70-6718). 

Northeast  Utilities  ("Northeast"),  a 
registered  holding  company,  and  The 
Connecticut  Light  and  Power  Company. 
("CL&F').  a  public-utihty  subsidary  of 
Northeast,  have  filed  with  this 
Comission  a  post-effective  amendment 
to  the  declaration  in  this  proceeding 
pursuant  to  Section  12(b)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act")  and  Rule  45  thereunder. 

By  order  in  this  proceeding  dated 
April  23. 1982  (HCAR  No.  22470), 
Northeast  among  other  things,  was 
authorized  to  make  capital  contributions 
of  up  to  $40,000,000  to  CLAP.  The  ftmds 
derived  from  the  capital  contributions 
are  being  used  by  CL&P  to  reduce  its 
short-term  debt.  Such  short-term  debt 
amounted  to  $184,400,000  at  March  1. 
1982.  and  was  incurred  primarily  for  the 
purpose  of  financing  CL&Fs 
construction  program  and  refundins 
debt.  * 

Northeast  now  proposes  to  make  an 
additional  capital  contribution  to  CL&P 
in  the  amount  of  $10,000,000.  Such 
capital  contribution  will  be  converted 
from  an  interest-free  open  account 
advance  of  $10,000,000  being  made  by 
Northeast  to  CL&P  on  or  about  May  4, 
1982,  pursuant  to  Rle  45(b)(3).  It  is  stated 
that  the  additional  cash  is  needed  in 
order  to  retire  short-term  debt  of  CL&P 
and  to  give  CL&P  greater  assurance  of 
its  abihty  to  meet  the  earnings  coverage 
requirements  of  its  preferred  stock 
provisions  in  connection  with  CL&Fs 
proposed  issue  and  sale  of  800,000 
shares  of  Preferred  Stock,  Series  M,  $50 
par  value  (File  No.  70-6719). 


The  post-effective  amendment  to  the 
declaration  and  any  further 
amendments  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  May  25, 1982,  to  the 
Secretary,  Securities  and  Exchange 
Commission.  Washington.  D.C.  20549. 
and  serve  a  copy  on  the  declarants  at 
the  addresses  specified  above.  Proof  of 
service  (by  affidavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request  Any  request  for  a 
hearing  shall  identify  specifically  the 
issues  of  fact  or  law  that  are  disputed.  A 
person  who  so  requests  will  be  notified 
of  any  hearing,  if  ordered,  and  will 
receive  a  copy  of  any  notice  or  order 
issued  in  this  matter.  After  said  date,  the 
declaration,  as  now  amended  or  as  it 
may  be  further  amended,  may  be 
permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmfms, 

Secretary. 

|FR  Doc  82-12365  Filed  ^-5-82: 8:45  ami 
BflJJNG  COOC  M10-01-H 


[Release  No.  12414;  812-5095] 

Tri-Continental  Corp^  Filing  of 
Application 

April  aa  1982. 

In  the  matter  of  Tri-Continental 
Corporation,  One  Bankers  Trust  Plaza, 
New  York,  New  York  10006  (812-5095). 

Notice  is  hereby  given  that  Tri- 
Continental  Corporation  ("Applicant"), 
a  closed-end,  diversified  management 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
("Act"),  filed  an  application  on  January 
28, 1982.  and  an  amendment  thereto  on 
April  7, 1982.  requesting  an  order  of  the 
Commission  pursuant  to  Section  6(c)  of 
the  Act  declaring  that  William  M.  Rees 
shall  not  be  deemed  an  interested 
person  of  Applicant  or  of  its  investment 
adviser,  J.  &  W.  Seligman  &  Co. 
Incorporated  ("Seligman"),  as  that  term 
is  defined  in  Section  2(a)(19)  of  the  Act 
solely  by  reason  of  his  being  a  director 
of  The  Chubb  Corporation  ("Chubb"). 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representation 
contained  therein,  which  are 
summarized  below. 

Applicant  states  that  Mr.  Rees,  a 
director  of  Applicant  is  a  director  and 
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chairman  of  the  executive  committee  of 
Chubb  and  a  director  of  certain  Chubb 
subsidiaries:  Federal  Insurance 
Company,  Vigilant  Insurance  Company, 
Great  Northern  Insurance  Company  and 
Bellemead  Development  Corporation. 
Applicant  states  that  Mr.  Rees  is  not  a 
director,  officer  or  employee  of  any 
other  Chubb  subsidiary  and  is  not  an 
officer  or  employee  of  Chubb.  According 
to  Applicant,  Mr.  Rees  also  beneficially 
owns  16,300  shares  of  the  common  stock 
of  Chubb,  which  represents  less  than  1% 
of  Chubb's  outstanding  common  stock. 
Applicant  represents  that  Chubb  is 
primarily  engaged,  through  subsidiaries, 
in  the  businesses  of  property  and 
casualty  insurance,  life  insurance  and 
real  estate.  However,  Chubb  Securities 
Corporation  ("Securities"),  an  indirect 
subsidiary  of  Chubb,  is  a  broker-dealer 
registered  under  the  Securities  Exchange 
Act  of  1934  ("1934  Act").  Applicant 
states  that  Securities  is  engaged  in  the 
sale  of  shares  of  open-end  investment 
companies,  both  alone  and  in 
combination  with  life  insurance,  the  sale 
,  of  variable  annuity  contracts  and  the 
sale  of  tax-sheltered  programs  involving 
limited  partnership  interests  in  oil  and 
gas  and  real  estate  ventures.  Securities 
is  not  a  member  of  a  securities 
exchanges,  does  not  make  a  market  in 
securities,  does  not  execute  or  clear 
securities  transactions,  except  as 
described  above,  and  is  not,  according 
to  Applicant,  otherwise  engaged  in  the 
securities  business.  Applicant  asserts 
that,  for  1981,  net  income  of  Securities 
represented  less  than  1%  of  the 
consolidated  net  income  of  Chubb. 

Sections  2(a)(19)(A)(v)  and  (B)(v)  of 
the  Act  in  pertinent  part,  define  an 
interested  person  of  an  investment 
company  or  its  investment  adviser  to  be 
any  affiliated  person  of  a  broker-dealer 
registered  under  the  1934  Act.  Section 
2(a)(3)  of  the  Act  in  pertinent  part, 
defines  an  affiliated  person  to  be  any 
person  directly  or  indirectly  controlling, 
controlled  by  or  under  common  control 
with  such  other  person.  Applicant  states 
that  because  of  Mr.  Rees'  status  as  an 
affiliated  person,  as  defined  by  Section 
2(a)(3)  of  the  Act  of  Chubb,  which  is  an 
affihated  person  of  Securities,  Mr.  Rees 
might  be  deemed  to  be  an  interested 
person  of  both  Applicant  and  Seligman 
by  reason  of  Section  2(a)(19). 

Section  10(a)  of  the  Act  prohibits 
Applicant  &om  having  a  board  of 
directors  more  than  60%  of  which  are 
interested  persons  of  Applicant 
Although  the  composition  of  Applicant's 
board  of  directors  presently  complies 
with  Section  10,  even  if  Mr.  Rees  were 
considered  to  be  an  interested  person  of 
Applicant  Applicant  states  that  its 


charter  includes  a  provision  requiring 
Uiat  at  least  75  percent  of  its  directors 
shall  be  persons  who  are  not  interested 
persons  of  Seligman.  Since  Applicant's 
board  of  directors  consists  of  eight 
persons,  of  whom  five  are  not  interested 
persons,  excluding  Mr.  Rees,  Applicant 
would  not  be  in  compliance  with  its 
charter  provision  if  Mr.  Rees  were 
deemed  to  be  an  interested  person  of 
Seligman.  Such  provision,  according  to 
Applicant,  was  included  in  its  charter  to 
insure  the  independence  of  its  board  of 
directors  from  Seligman  following  the 
extemalization  of  Applicant's 
management  arrangements  effective 
January  1, 1981.  Applicant  states  that  it 
does  not  believe  that  Mr.  Rees'  position 
as  a  director  of  both  Chubb  and 
Applicant  is  inconsistent  with  this 
purpose. 

Section  6(c)  of  the  Act  provides  that 
the  Commission,  by  order  upon 
application,  may  conditionally  or 
unconditionally  exempt  any  person  or 
transaction  fix)m  any  provision  of  the 
Act  or  of  any  rule  or  regulation 
thereunder,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act  Applicant 
states  that  it  believes  that  the  order 
requested  is  necessary  and  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policies 
and  provisions  of  the  Act 

Applicant  asserts  that  if  Securities 
were  engaged  solely  in  the  business  of 
selling  open-end  investment  company 
shares  and  variable  annuity  contracts, 
Mr.  Rees  would  not  be  deemed  an 
interested  person  of  Applicant  or 
Seligman  by  reason  of  Rule  2a-5  under 
the  Act  which  provides,  as  pertinent 
herein,  that  a  person  shall  not  be 
deemed  an  interested  person  of  another 
person,  with  respect  to  an  investment 
company  or  any  investment  adviser  for 
such  company,  within  the  meaning  of 
Section  2(a)(19)  solely  because  such 
person  is  a  broker  or  dealer  as 
described  in  subparagraphs  (A)(v)  or 
(B)(v)  of  Section  2(a)(19).  or  an  affiliated 
person  of  such  broker  or  dealer, 
provided  that  (a)  such  broker  or  dealer 
does  not  directly  or  indirectly  act  as  a 
broker  or  dealers  except  in  cUstributing 
shares  issued  by  one  or  more  registered 
investment  companies  other  than  such 
investment  company  and  (b)  no  such 
shares  are  distributed  to  such 
investment  company.  Applicant  does 
not  believe  that  the  sale  of  tax-sheltered 
programs  by  Securities,  which 
accounted  for  less  than  20  percent  of  its 


sales  in  1981,  should  change  that 
analysis. 

Moreover,  Applicant  argues  that  Mr. 
Rees'  position  as  a  director  of  both 
Applicant  and  Chubb  does  not  present 
the  potential  for  conflict  of  interest 
which  the  provisions  of  the  Act  and  of 
its  charter  were  designed  to  guard 
against.  Applicant  states  that  it  has  not 
and  does  not  intend  to  purchase 
securities  from  or  through,  or  sell 
securities  to  or  through,  Securities. 
Because  Applicant's  securities  are 
listed,  Applicant  asserts  that  Securities, 
which  is  not  a  member  of  any  exchange, 
would  not  be  in  position  to  sell 
Applicant's  seciuities.  Additionally, 
Applicant  imdertakes  not  to  transact 
any  business  with  Securities  as  long  as 
Mr.  Rees  is  a  director  of  Apphcant. 
Applicant  states  that  such  restriction 
will  not  adversely  affect  its  activities. 
Applicant  further  states  that  it  has  been 
informed  by  Seligman  that  neither 
Seligman  nor  any  of  its  subsidiaries 
presently  has  or  expects  to  have  any 
business  dealing  vdth  Securities. 
Although  Applicant  and  Seligman 
maintain  fidelity  insurance  with  Chubb, 
Applicant  asserts  that  such  insurance  is 
immaterial  to  Chubb.  Applicant  claims 
that  the  indirect  financial  interest  of  Mr. 
Rees  in  Securities  is  de  minimis.  Finally. 
Applicant  represents  that  Mr.  Rees  will 
not  become  an  officer  or  director  of 
Securities  nor  will  he  have  any  direct 
responsibility  for  the  operations  of 
Sectirities  as  long  as  he  is  a  director  of 
Applicant 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
May  25, 1982,  at  5:30  p.m.,  submit  to  the 
Commission  in  writiiig  a  request  for  a 
hearing'  on  the  application  accompanied 
by  a  statement  as  to  the  nature  of  his 
interest  the  reason  for  such  request,  and 
the  issues  if  any,  of  fact  or  law  proposed 
to  be  controverted,  or  he  may  request 
that  he  be  notffied  if  the  Commission 
shall  order  a  hearing  thereon.  Any  such 
communication  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  A 
copy  of  such  request  shall  be  served 
personally  or  by  mail  upon  Applicant  at 
the  address  stated  above.  Proof  of  such  , 
service  (by  affidavit  or,  in  the  case  of  an 
attomey-at-law,  by  certificate)  shall  be 
filed  contemporaneously  with  the 
request.  As  provided  by  Rule  0-5  of  the 
Rules  and  Regulations  promulgated 
under  the  Act  an  order  disposing  of  the 
application  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission's 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  wbeUier  a 
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hearing  is  ordered,  will  receive  any 
notice  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Caorge  A.  HtMimmons. 

Secretary, 

(FR  Ooc  82-12368  FUed  6-5-82: 8:45  am) 
HLUNQ  core  tOIO-OI-H 

[Release  No.  18697;  SR-CBOE-821-3] 

Chicago  Board  Options  Exchange, 
Inc4  Order  Approving  Proposed  Rule 
Change 

April  30, 1982. 

In  the  matter  of  Chicago  Board 
Options  Exchange,  Inc.,  LaSalle  at 
Jackson  Street,  Chicago,  Illinois  60604 
(SR-CBOE-82-3). 

The  Chicago  Board  Options  Exchange, 
Inc.  ("COBE")  submitted  on  February  22. 
1982,  copies  of  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act")  and  Rule  19b-4  thereunder,  to 
amend  CBOE  Rule  9.3  which  provides, 
in  relevant  part,  that  CBOE  member 
organizations  must  report  to  the 
exchange  the  termination  of 
employment  or  of  afiiliation  of  a 
registered  representative.  Under  the 
proposed  rule  change,  member 
organizations  would  be  required  only  to 
report  "terminations  for  cause."  These 
reports  would  be  made  on  the  Uniform 
Termination  Notice  for  Securities 
Industry  Registration  (Form  U-5).* 


'The  tena  "tennination  for  cause"  would  be 
defined  to  iaclude  any  termination  where: 

(1)  the  Registered  Representative  has  been 
diacharged  or  has  l>een  permitted  to  resign;  (2)  there 
is  reason  to  believe  that  the  Registered 
Representative,  while  employed  by  or  associated 
with  the  member  organization,  may  have  violated 
any  provision  of  any  securities  law  or  regulation  or 
any  agreement  with  or  rule  of  any  governmental 
agency  or  self-regulatory  body,  or  engaged  in 
conduct  that  may  be  inconsistent  with  just  and 
equitable  principles  of  trade:  or  (3)  the  Registered 
Representative  is  or  was  recently  the  subject  of  one 
of  more  of  the  following: 

(a)  any  investigation  or  proceeding  conducted  by 
any  governmental  agency  or  self-regulatory  body 
which  has  jurisdiction  over  the  securities, 
insurance,  banking,  real  estate  or  commoditiea 
industry; 

(b)  a  refusal  of  registration,  censure,  suspension, 
expulsion,  fine  or  any  disciplinary  action  by  any 
governmental  agency  or  self-regulatory  body  having 
jurisdiction  over  the  securities,  insurance,  banking, 
real  estate  or  commodities  industry; 

(c)  any  major  complaint  of  or  any  legal 
proceeding  brought  by  a  customer  of  the  member 
organization;  or 

(d)  any  conviction  invotving  a  felony  or 
misdemeanor  (other  than  minor  traffic  violation). 


Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  Release 
(Securities  Exchange  Act  Release  No. 
18573,  March  19, 1982)  and  by 
publication  in  the  Federal  Register  (47 
FR  12896,  March  25, 1982).  No  comments 
were  received  with  respect  to  the 
proposed  rule  filing. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Section  6  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is,  approved. 

For  die  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmaos, 

Secretary, 

(FR  Doc  82-12367  Filed  5-5-82: 8:45  am] 
■LUNQ  COM  SOIO-ei-W 


[Retoase  Na  18696;  File  Na  SR-MSE-82-3] 

Midwrest  Stodc  Excfuinge  Inc^  FHing 
and  Immetfiate  Effectiveness  of 
Proposed  Rule  Ctiar>ge 

April  3a  19BZ. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  April  22, 1982,  the 
Midwest  Stock  Exchange,  Inc.  filed  writh 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  herein.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

The  MSE  proposes  to  increase  the  fee 
for  registration  of  officers  and  partners 
of  non-NYSE  member  firms  and 
corporations  fit>m  $40.00  to  $50.00.  In  its 
filing  with  the  Conunission  the  MSE  has 
stated  that  the  purpose  of  this  proposed 
rule  change  is  to  bring  the  fee  charged 
for  registration  of  prindpcds  of  member 
organizations  in  line  with  the  fee  for 
salesman  since  the  processing  of  either 
of  these  applications  requires  the  same 
administrative  time  and  expense.  The 
NASD  currently  processes  these 
registrations  for  all  dual  MSE-^ASD 
member  organizations.  The  MSE,  in  its 
filing  with  the  Commission,  has 
indicated  that  the  statutory  basis  for  the 
proposed  change  is  section  6(d)(4)  of  the 
Act,  which  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 


other  chtmges  among  its  members  and 
issuers  and  other  persons  using  its 
facilities. 

The  foregoing  change  has  become 
effective,  pursuant  to  section  19(b)(3)(A) 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  under  the  Act.  At  any  time  within 
60  days  of  the  filing  of  such  proposed    . 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  submission  by 
May  27, 1982.  Persons  desiring  to  make 
written  comments  should  file  six  copies 
thereof  with  the  Secretary,  and 
Securities  and  Exchange  Commission,  « 

500  North  Capitol  Sti^et,  Washington, 
O.C  20549.  Reference  should  be  made  to 
FOe  No.  SR-MSE-82-3. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  %vith  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commissicm 
and  any  person,  other  than  those  which 
may  be  withheld  fiY)m  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Conunission's  Public  Reference  Room, 
1100  L  Street  NW..  Washington.  D.C 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

George  A.  Fltxaimnoons, 

Secretary, 

(FR  Doc  82-12368  Filed  5-5-82:  845  aa) 
BNJJNG  core  tOIO-OI-M 


IReleaee  Na  18695;  SR-NYSE-82-3] 

New  York  Stodt  Exchange,  Inc^  Order 
Granting  Accelerated  Approval 
Proposed  Rule  Change 

April  Sa  1982. 

In  the  matter  of  New  York  Stock 
Exchange,  Inc..  11  Wall  Street,  New 
Yoric  N.Y.  10005  (SR-NYSE-82-3). 

The  New  York  Stock  Exchange,  Ina 
submitted  on  March  12, 1982,  copies  of  a 
proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (the  "Act")  and 
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Rule  19b-4  thereunder,  to  conform  its 
rules  governing  capital  requirements  for 
NYSE  member  organizations  to  the 
recent  amendments  to  the  Conmiission's 
Uniform  Net  Capital  Rule  (Rule  15c3-l 
of  the  Act)  whch  will  become  effective 
onMayl.  198Z» 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
publication  of  a  Commission  Release 
(Securities  Exchange  Act  Release  Na 
34-18618.  April  5. 1982)  and  by 
publication  in  the  Federal  Register  (47 
FR 15945.  April  13. 1982|.  No  comments 
have  been  received  with'respect  to  the 
proposed  rule  filing. 

The  Commission  Bnds  that  the 
proposed  rule  change  is  consistent  widi 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  in  particular,  the  requitementa 
of  Section  6  and  the  rules  and 
regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  NYSE  rule 
change  prior  to  the  thirtieth  day  after  the 
date  of  publication  of  notice  of  the  filing 
thereof.  Accelerated  approval  of  the 
subject  rule  change  is  necessary  to 
permit  NYSE  member  organizations  to 
avail  themselves  of  the  recent 
amendments  to  the  Commission's 
Uniform  Net  Capited  Rule  which  are  to 
become  effective  on  May  1, 1982. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is.  approved. 

For  the  Commission,  by  the  DiviBton  of 
Maricet  Regulation  pursuant  to  delegated 
authority. 
George  A.  FUzsinimone, 

Secretary. 

[FK  Doc.  82-12360  FUed  S-5-S2:  8:45  un) 
BtUJNO  COOC  i01(M)1-M 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

Approval  of  Applicant  as  Trustee 

Notice  is  hereby  given  that  Seattle 
Trust  &  Savings  Bank,  with  offices  at  804 
Second  Avenue,  Seattle,  Washington, 
has  been  approved  as  Trustee  pursuant 
to  Pub.  L  80-346  and  46  CFR  221,21- 
221.3a 


Dated:  April  28, 1982. 


■  SecuriUm  ficdiuge  Act  RaieaM  Na  1MT7 
(lanuwy  13.  imx).  47  FR  3SU  QaMary  IS.  1981). 


By  Order  of  the  Maritime  Administrator. 
Robert  |.  Patton,  ]t^ 

Secretary. 

[FR  Doc  82-12009  FUed  S-6-82:  8:46  aoij 
BILLINQ  COOE  MKMI-M 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  EX82-2;  Notice  1] 

Boyertown  Auto  Body  Worics,  Inc^ 
Petition  for  Temporary  Exemption 
From  Federal  Motor  Vehicle  Safety 
Standards 

Boyertown  Auto  Body  Works.  Inc.,  of 
Boyertown,  Pennsylvania,  has 
petitioned  for  temporary  exemption  of 
its  Track  Lorry  from  six  Federal  motor 
vehicle  safety  standards.  The  basis  of 
the  petition  is  that  compliance  would 
cause  substantial  economic  hardship. 

Notice  of  receipt  of  the  petition  is 
published  in  accordance  with  NHTSA 
regulations  on  this  subject  (49  CFR 
555.7)  and  does  not  represent  any 
agency  decision  or  other  exercise  of 
judgment  concerning  the  merits  of  the 
petition. 

Boyertown  intends  to  produce  a  Thick 
Lorry  for  the  railroad  industry  to  use  as 
a  rail  track  inspection  vehicle.  But 
because  it  is  not  designed  exclusively 
for  use  on  rails  and  would  make  some 
use  of  public  roads,  it  is  a  motor  vehicle 
and  required  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards.  The  standards  for  which  it 
has  requested  exemption  are  No.  203. 
Impact  Protection  for  the  Driver  From 
the  Steering  Control  System,  No.  204, 
Steering  Control  Rearward 
Displacement,  No.  208,  Occupant  Crash 
Protection,  No.  212,  Windshield 
Mounting,  No.  219,  Windshield  Zone 
Instrvsion,  and  No.  310.  Fuel  System 
Integrity.  The  company  appears  unsure 
of  the  extent  to  which  it  may  already 
comply  with  these  standards  and 
intends  to  make  a  study  of  it.  at  a  cost  to 
it  of  $18,000.  Retooling  costs  to  comply 
with  these  standards  could  amount  to 
$300,000.  It  produced  1.000  other  types  of 
motor  vehicles  last  year  and  had  a  net 
loss  in  1981  of  $14,500.  It  has  requested 
the  exemptions  for  a  three-year  period. 

Bo3rertown  argues  that  an  exemption 
would  be  in  the  public  interest  and 
consistent  with  traffic  safety  objectives 
because  of  its  use  as  a  track  inspection 
vehicle  and  the  fact  that  it  would  not  be 
operated  extensively  at  high  speeds  on 
the  public  roads. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition  of 
Boyertown  Auto  Body  Works.  Inc. 
described  above.  Conmtents  should 
refer  to  the  docket  number  and  be 
submitted  to:  Docket  Section,  Room 


5109,  National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street. 
S.W..  Washington.  D.C.  20590.  It  is 
requested  but  not  required  that  five 
copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered.  The  application  and 
supporting  materials,  and  all  comments 
received,  are  available  for  examination 
in  the  docket  both  before  and  after  the 
closing  date.  Comments  received  after 
the  closing  date  will  also  be  filed  and 
will  be  considered  to  the  extent 
possible.  Notice  of  fmal  action  on  the 
petition  will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Conmient  closing  date:  June  7. 1982. 

(Sec.  3,  Pub.  L.  92-^48.  86  Stat  1159  (15 
U.S.C.  1410):  delegations  of  authority  at  49 
CFR  1.S0  and  49  CFR  501.8.) 

Issued  on  April  27, 1982. 
Courtney  M  Price, 
Associate  Administrator  for  Rulemaking. 

(FR  Doc  BZ-U107  riled  S-6-B2:  8:4S  am] 
BILLINOCOOE  4»10-5»-M 


[Docket  Na  IP82-«;  Notice  1] 

Dunlop  Tire  and  Rubber  Corp.;  Receipt 
of  Petition  for  Determination  of 
Inconsequential  Noncompliance 

Dunlop  Tire  and  Rubber  Corp.  of 
Buffalo,  New  York,  has  petitioned  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  et  seq.]  for  an  apparent 
noncompliance  with  49  CFR  571.119, 
Motor  Vehicle  Safety  Standard  No.  119. 
New  Pneumatic  Tires  for  Vehicles 
Other  Than  Passenger  Cars.  The  basis 
of  the  petition  is  that  the  noncompliance 
is  inconsequential  as  it  relates  to  motor 
vehicle  safety. 

This  notice  of  receipt  of  a  petition  for. 
a  determination  of  inconsequentiality  is 
published  in  accordance  with  section 
157  of  the  National  Traffic  and  Motor 
Vehicle  Safety  Act  (15  U.S.C.  1417).  and 
does  not  represent  any  agency  decision 
or  other  exercise  of  judgment  concerning 
the  merits  of  the  petition. 

Paragraph  S6.5  of  Standard  No.  119 
requires  tires  to  be  marked  with  certain 
information  on  each  sidewall.  Dunlop 
has  produced  562  tires  with  incorrect  or 
missing  information  on  both  sidewalls. 
The  tire  in  question  is  the  10-15  LT 
Centennial  Canyon  Climber  Nylon  Bias 
Traction  with  raised  white  letters.  The 
tires  were  produced  in  Buffalo  in  the 
40th.  47th.  and  4Sth  weeks  of  1081.  and 
the  first  week  of  1982. 


The  correct  sidewall  marking  for  the 
tire  is:  10-15LT.  Load  Range  B,  4  PR. 
Nylon  Tread:  4  PUes/Sidewall:  4  Plies 
Max  Load  1760  lbs.  at  30  PSI  Cold. 

OnJhe  raised  white  letters  side  the 
word  "POLYESTER"  appears  instead  of 
the  word  "NYLON".  On  the  black  side 
or  serial  side,  "Load  Range  C.  6  PR. 
Max  Load  2230  lbs.  at  45  PSI  Cold" 
appears. 

Upon  discovery,  Dunlop  impounded 
and  corrected  345  tires  in  its  possession, 
so  that  this  petition  covers  only  the 
remaining  217  tires  shipped  to  the  field. 
It  also  "began  a  test  program  to 
determine  the  tires'  capability  to  endure 
testing  to  the  higher  Load  Range  C 
requirements  of  FMVSS 119".  In  the 
endurance  test  (S7.2),  the  company 
extended  the  test  at  13195  of  scheduled 
load  (2921  lbs.)  and  ran  a  total  of  10,000 
machine  miles.  One  tire  "showed 
looseness  at  the  ply  turnup  afterwards". 
In  the  strength  test  (S7.3).  the  tire 
registered  3795  inch-poimds,  exceeding 
"the  DOT  minimum  of  3200  inch-pounds 
by  18%".  The  company  also  conducted 
hydrostatic  burst  testing.  In  summary, 
Dunlop  argues  that  if  the  tires  are 
loaded  to  Range  C  limits  they  will 
perform  "very  adequately"  but  that 
since  the  correct  load  and  pressure 
appear  on  the  raised  letter  side,  "the 
likelihood  of  excess  loading  is 
diminished". 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  Dunlop  Tire 
and  Rubber  Corp.  described  above. 
Comments  shoidd  refer  to  the  docket 
number  and  submitted  to:  Docket 
Sectioa  National  Highway  Traffic 
Safety  Administration,  Room  5109, 400 
Sevendi  Street  SW.,  Washington,  D.C. 
20590.  It  is  requested  but  not  required 
that  five  oopies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered.  The  application  and 
supporting  materials,  and  all  comments 
received  aiter  the  closing  date  will  also 
be  filed  and  will  be  considered  to  the 
extent  possible.  When  the  petition  is 
granted  or  denied,  notice  will  be 
published  in  the  Federal  Regbter 
pursuant  to  the  authority  indicated 
below. 
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The  engineer  and  attorney  primarily 
responsible  for  this  notice  are  Art  Neill 
and  Taylor  Vinson,  respectively. 

Comment  closing  date:  June  7, 1982. 

(Sec.  102,  Pub.  L  83-192,  99  Stot  1470  (15 
U.S.C.  1417);  delegations  of  authority  at  49 
CFR  1.50  and  49  CFR  SOl.l) 
Issued  on  April  27, 1982. 
Courtney  M.  Pries, 
Associate  AdministTator  for  Rulemaking. 

[FK  Doc  az-1210e  FUed  S-5-S2;  fctf  im] 
MLUNQ  CODE  4*1&-M-M 


[Docket  No.  IP82-10;  Node*  1] 

Modular  AmtMiiance  Corp.;  Petition  for 
Exemption  From  Notice  and  Remedy 
for  inconsequential  Noncompliance 

Modular  Ambulance  Corp.  of  Grand 
Prairie,  Texas,  has  petitioned  to  be 
exempted  from  the  notification  and 
remedy  requirements  of  the  National 
Traffic  and  Motor  Vehicle  Safety  Act  (15 
U.S.C.  1381  etseq.)  for  two  apparent 
noncompliances  with  49  CFR  571.108, 
Motor  Vehicle  Safety  Standard  No.  108, 
Lamps,  Reflective  Devices  and 
Associated  Equipment,  on  the  basis  that 
the  are  inconsequential  as  they  relate  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  a  petition  is 
published  under  section  157  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1417)  and  does  not 
represent  any  agency  decision  or  other 
exerdse  of  judgment  concerning  the 
merits  of  the  petition. 

Standard  No.  108  distinguishes 
between  vehicles  whose  overall  width  is 
less  than  80  inches,  and  those  of  80 
inches  or  more  overall  width.  The  latter 
are  required  to  be  equipped  with 
clearance  lamps,  to  indicate  the  overall 
width,  and  identification  lamps,  a 
cluster  of  three  lamps  generally  located 
at  or  near  the  top,  to  identify  that  the 
vehicle  is  a  wide  vehicle.  Table  II  of 
Standard  No.  108  establishes  location 
requirements  for  lighting  equipment 
Clearance  lamps  are  to  be  mounted  "to 
indicate  the  overall  width  of  the  vehicle 
*  *  *  as  near  the  top  as  practicable." 
Identification  lamps  are  to  be  mounted 
"as  close  as  practicable  to  the  top  of  the 
vehicle  *  *  *  with  lamp  centers  spaced 
not  less  than  6  inches  or  more  than  12 
inches  apart." 


Modular  has  produced  80  Type  I 
ambulances  between  September  1980 
and  March  1982  in  which  the  front 
clearance  and  identification  lamps  have 
not  been  located  as  close  as  practicable 
to  the  top  of  the  vehicle;  they  have  been 
located  on  the  truck  cab  roof  rather  than 
the  top  of  the  ambulance  module  behind 
the  cab. 

Furthermore,  the  identification  lamp 
cluster  on  the  rear  has  its  lamp  centers 
spaced  at  5^4  inches,  slightly  under  the 
minimum  of  6  inches  established  by 
Table  H. 

Modular  argues  that  the 
noncompliances  are  inconsequential 
"because  they  do  not  represent  a  safety 
hazard  to  the  vehicle  occupants,  or  to 
traffic*  *  *"  As  a  practical  matter,  it 
would  cost  $21,000  to  repair  all  vehicles, 
two-thirds  of  which  are  "over  1.500 
miles  fix)m  our  plant  location." 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  Modular 
Ambulance  Corp.  described  above. 
Conunents  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109,  400 
Seventh  Street  SW.,  Washington,  D.C 
20590.  It  is  requested  but  not  required 
that  five  copies  be  submitted. 

AU  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  below  will  be 
considered. 

The  application  and  supporting 
materials  and  all  comments  received 
after  the  dosing  date  will  also  be  filed 
and  will  be  considered  to  the  extent 
possible.  When  the  petition  is  granted  or 
denied,  notice  will  be  published  in  the 
Federal  Register  pursuant  to  the 
authority  indicated  below. 

The  engineer  and  attorney  prindpaDy 
responsible  for  this  notice  are  Marx 
Elliott  and  Taylor  Vinson,  respectively. 

Comment  dosing  date:  June  7, 1982. 

(Sec  102,  Pub.  L  93-492,  88  Stat  1470  (15 
U.S.C.  1417);  delegations  of  authority  at  48 
CFR  1.50  and  49  CFR  501.8) 
Issued  on  April  27, 1982. 
Courtney  M.  Price, 
Associate  Administrator  for  Rulemaking. 

(FR  Doc  n-uioe  FIM  S-S-at  MS  am] 
BtLUNQ  COOC  4tKM»-ll 
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This  section  of  the  FEDERAL  REGISTER 
cofTtains  noticos  of  meetings  published 
under  the  "Government  in  the  Sunshino 
Act"   (Pub.   L  94-409)  5  U.S.C 
552b<e)(3). 
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COMMODITV  FUTURES  TRAOtNO 

COMMISSION 

"FEDERAL  REQISTCR"  CITATION  OF 

PREVIOUS  ANNOUNCEMENT.  47  FR  17156, 

April  21, 1982. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  2  p.m.,  April  30, 1982. 
CHANGES  IN  THE  MEETING:  The  Oral 
Argument  before  the  Commission  in  the 
Matter  of  Indiana  Farm  Bureau 
Cooperative  Association,  Inc.,  and  Louis 
M.  Johnston— CFTC  Docket  No.  75-14, 
has  been  changed  to  2:00  p.m..  May  21, 
1982,  in  the  5th  floor  Hearing  Room,  2033 
K  Street,  NW.,  Washington,  D.C. 

|S-e71-82  Filed  5-4-82:  3:53  pm) 
BaiMQ  CODC  6361-41-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  Ae 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  1:55  p.m.  on  Saturday,  May  1, 1962, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  make  funds  available  for  the 
payment  of  insured  deposits  in  Carroll 
County  Bank,  Huntingdon,  Tennessee, 
v^ich  was  closed  by  the  Commissioner 
of  Banking  for  the  State  of  Tennessee  on 
Friday,  April  30, 1982. 

At  that  same  meeting,  the  Board  of 
Directors  (1]  received  sealed  bids  for  the 


purchase  of  certain  assets  of  and  the 
assumption  of  the  liability  to  pay 
deposits  made  in  Coles  County  National 
Bank  of  Charleston.  Charleston.  Illinois, 
which  was  closed  by  the  Acting 
Comptroller  of  the  Currency  on 
Saturday,  May  1, 1982;  (2)  accepted  the 
bid  for  the  transaction  submitted  by  the 
newly-chartered  Eagle  Bank  of 
Charleston,  Charleston,  Illinois;  (3) 
approved  the  application  of  Eagle  Bank 
of  Charleston,  Charleston,  Illinois,  for 
Federal  deposit  insurance  and  for 
consent  to  purchase  the  assets  of  and 
assume  the  liability  to  pay  deposits 
made  in  Coles  County  National  Bank  of 
Charleston,  Charleston,  Illinois;  and  (4) 
provided  such  financial  assistance, 
pursuant  to  section  13(e)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1823(e]),  as  was  necessary  to  effectuate 
the  purchase  and  assumption 
transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
conctured  in  by  Mr.  Paul  M.  Homan. 
acting  in  the  place  and  stead  of  Director 
C.  T.  Conover  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting 
pursuant  to  subsections  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b  (c)(6),  (c)(8),  (c)(9KA)  (ii). 
and  (c)(9)(B)). 

Dated:  May  3, 1982. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson. 
Executive  Secretary. 
(s-ear-u  PUad  t-t-tt  u:U  «■! 

BILLINa  COOC  •7«4-0»-«l 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Changes  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  at  its  open 


meeting  held  at  2  p.m.  on  Monday,  May 
3, 1982,  the  Corporation's  Board  of 
Directors  determined,  on  motion  of 
Chairman  William  M.  Isaac,  seconded 
by  Director  Irvine  H.  Sprague,  concurred 
in  by  Director  C  T.  Conover 
(Comptroller  of  the  Currency),  that 
Corporation  business  reqmred  the 
addition  to  the  agenda  for  consideration 
at  the  meeting,  on  less  than  seven  days' 
notice  to  the  public  of  the  following 
matters: 

Memorandum  and  Resolution  re:  Delegation 
of  Authority  to  the  Executive  Secretary  to 
Extend  Hearing  Dates  in  Administrative 
Enforcement  Proceedings. 

Memorandum  and  Resolution  re:  San 
Francisco  Regional  Office — Ecker  Square 
Condominium  Office  Building. 

Memorandum  and  Resolution  re:  Proposed 
Revisions  of  the  "Delegations  of  Authority 
Relating  to  the  Staffing  Table." 

Recommendation  regarding  the  liquidation  of 
a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets; 

Case  No.  45,214-I^-Franklin  National  Bank. 
New  York.  New  York. 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  earlier  notice 
of  these  changes  in  the  subject  matter  of 
the  meeting  was  practicable. 

Dated:  May  3. 1982. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Rrditnson, 

Executive  Secretary. 

[S-eeS-BZ  FiM  S-4-82: 11:13  ui| 
BHJJNGCOOE  67U-01-M 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  May  11, 1982, 

10  a.m. 

place:  1325  K  Sti-eet,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

MATTERS  TO  BE  CONSIDERED: 

Compliance.  Litigation.  Audits. 

Personnel. 

***** 

DATE  AND  TIME:  Thursday,  May  13. 1982, 
10  a.m. 

PLACE:  1325  K  Street.  NW..  Washington, 

D.C.  (fifth  floor). 

status:  This  meeting  will  be  open  to  the 

public. 
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MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  for  future  meetings 
Correction  and  approval  of  minutes 
Advisory  opinions: 
Draft  AO 1982-4:  Lee  Witt.  Jerry  Apodaca  for 

U.S.  Senate  Committee 
Draft  AO  1982-28:  Robert  E.  Moss,  American 

Public  Power  Association 
Draft  AO  1982-30:  Vincent  R.  Agnelli. 

President,  Sunrise-Sunset  Corp. 
Draft  A0 1982-32:  Jay  B.  Meyerson.  Jackson 

Can  Win  Committee 
Party  committee  expenditures 
Legislative  recommendations 
Appropriations  and  budget 
Routine  administrative  matters 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Public  Information 
Officer;  Telephone:  202-523-4065. 
Maijorie  W.  Emmons, 
Secretary  of  the  Commission. 
is-aee-sz  nitd  s-^-ss  3:14  pmi 

BIUJNG  CODE  triS-OI-M 


FEDERAL  MARITIME  COMMISSION 
TIME  AND  date:  9  a.m..  May  12, 1982. 
place:  Hearing  Room  One,  1100  L 
Street,  NW.,  Washington,  D.C.  20573. 
STATUS:  Parts  of  the  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  pubhc. 

MATTERS  TO  BE  CONSIDERED:  Portions 
open  to  the  public: 

1.  Petition  of  National  Customs  Brokers  and 
Forwarders  Association  requesting 
Commission  investigation  concerning  alleged 
concerted  action  of  conferences  to  limit 
payment  of  freight  forwarder  compensation 
on  bunker  and  currency  surcharges. 

Portions  closed  to  the  public: 

1.  Docket  No.  79-59:  Stute  International 
Inc. — Independent  Ocean  Freight  Forwarder 
Application — Consideration  of  the  record. 

2.  Docket  No.  79-9:  Prudential  Lines,  Inc.  v. 
Continental  Grain  Company — Consideration 
of  the  record. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Francis  C.  Humey, 
Seci^tary  (202)  523-5725. 

|S-fl66-82  Filed  5-4-82:  ltt4S  am| 
BILUNG  COOE  673(MI1-M 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

April  30, 1982. 

TIME  AND  DATE:  2  p.m..  Wednesday, 

April  28. 1982. 

place:  Room  600, 1730  K  Street,  N.W.. 
Washington,  D.C. 

STATUS:  Closed  (Pursuant  to  5  U.S.C 
552(c)(10)). 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  considered  and  acted  upon 
the  following: 


1.  Jones  and  Laughlin  Steel  Corpomtiaa. 
Docket  No.  PENN  81-96-R. 

Vote. — Voting  to  Close  the  Meeting: 
Chairman  Collyer,  Commissioners  Backley, 
Jestrab,  Lawson.  It  was  determined  by  this 
vote  that  Commission  business  required  that 
this  meeting  be  closed. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  Ellen  (202)  653-^5632. 

|S~a6&~82  Filed  S-4-BZ:  lOne  aa) 
BftUNQ  COOE  S73S-0t-M 


FEDERAL  RESERVE  SYSTEM 

Board  of  Governors 

TIME  AND  DATE:  10  a.m.,  Wednesday. 

May  12, 1982. 

place:  Board  Building.  C  Street  entrance 

between  20th  and  21st  Streets,  NW., 

Washington,  D.C.  20551. 

status:  Open. 

MATTERS  to  BE  CONSIDERED:  Summary 

Agenda:  Because  of  their  routine  nature, 

no  substantive  discussion  of  the 

following  items  is  anticipated.  These 

matters  will  be  voted  on  without 

discussion  unless  a  member  of  the  Board 

requests  that  an  item  be  moved  to  the 

discussion  agenda. 

1.  Proposed  revision  and  extension  of  the 
Survey  of  Terms  of  Bank  Lending  (FR  2028A. 
A-S.  and  FR  2028B). 

2.  Proposed  revision  and  extension  of  the 
Survey  of  Debits  to  Demand  and  Savings 
Deposits  Accounts  (FR  2573). 

3.  Proposed  weekly  survey  on  holdings  of 
overnight  Eurodollar  deposits  for  selected 
money  market  mutual  funds. 

4.  Consideration  of  the  application  by 
Prudential  Funding  Corporation  for  an 
exemption  from  Regxilation  G  (Securities 
Credit  by  Persons  other  than  Banks,  Brokers, 
or  Dealers),  to  make  unsecured  loans  to 
afiiliates. 

Discussion  Agenda: 

5.  Proposed  amendment  to  Regulation  T 
(Credit  by  Brokers  and  Dealers]  to  permit 
brokers  and  dealers  to  borrow  tmd  lend 
securities  against  letters  of  credit  and 
government  securities.  (Proposed  earlier  for 
public  comment;  Docket  No.  R-0370.) 

6.  Proposed  amendments  to  Regulations  G 
(Securities  Credit  by  Persons  other  than 
Banks.  Brokers,  or  Dealers),  T  (Credit  by 
Brokers  and  Dealers),  and  U  (Credit  by  Banks 
for  the  purpose  of  Purchasing  or  Carrying 
Margin  Stocks),  changing  the  criteria  for 
inclusion  of  a  stock  on  the  List  of  OTC 
Margin  Stocks.  (Proposed  earlier  for  public 
comment;  Docket  No.  R-0372.) 

7.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note. — ^This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 


Governors  of  the  Federal  Reserve  System. 
Washington.  D.C.  20551. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated  May  4. 1982. 
James  McAfee, 
Associate  Secretary  of  the  Board. 

jS-670-82  Filed  S-S-aZ:  8:45  am) 
BIUJNG  COOE  6210-01-M 
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INTERNATIONAL  TRADE  COMMISSION 

[USrrC  SE-82-15B] 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT  47  FR  16701, 
April  19, 1982. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  2:30  p.m.,  Wednesday, 
May  12. 1982. 

CHANGES  m  THE  MEETING:  Emergency 
notice  to  add  an  additional  item  to 
agenda. 

By  action  jacket  SE-82-6,  the  United 
States  International  Trade  Commission, 
in  conformity  with  19  CFR  206.37(b). 
voted  to  add  the  foUo%ving  item  to  its 
agenda  for  the  meeting  of  Wednesday. 
May  12. 1982: 

4.  (b)  Plastic-capped  decorative  emblems 
(Docket  No.  B15). 

Commissioners  Alberger,  Calhoun. 
Stem,  Eckes,  Frank,  and  Haggart 
determined  by  recorded  vote  that 
Commission  business  requires  the 
change  in  subject  matter  by  addition  of 
the  agenda  item,  and  affirmed  that  no 
earlier  announcement  of  the  addition  to 
the  agenda  was  possible,  and  directed 
the  issuance  of  this  notice  at  the  earliest 
practicable  time. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  R.  Mason. 
Secretary  (202)  523-0161. 

1S-S72-8Z  FUed  S-4-8a  3^9  pml 
BIUJNQCOOE  702(M»-M 
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NUCLEAR  REGULATORY  COMMISSION 

date:  Week  of  May  10, 1982. 

PLACE:  Commissioners'  Conference 

Room,  1717  H  Street,  NW.  Washington. 

DC. 

STATUS:  Open  and  closed. 

MATTERS  TO  BE  CONSIDERED:  Monday. 
May  10: 

2:30  p.m.: 
Briefing  on  Revised  Vahie-Impact 
Procedures  and  Guidelines  re  E012291 
(public  meeting) 


Tuesday,  May  11: 
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10:30  aon.: 
Briefing  on  Status  of  Regionalization 
(public  meeting] 
2.-00  p.m.: 
Briefing  on  Long  Remge  Research  Plan 
(public  meeting] 

Wednesday,  May  12: 

lOHX)  a.m.: 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (closed) 
2:00  p.m.: 
Status  Report  on  Capability  of  Reactors  to 
Go  to  Cold/Hot  Shutdown  (public 
meeting] 


Thursday,  May  13: 

10:00  a.m.: 
Briefing  on  Report  from  the  Reactor 
Operator  Qualifications  Peer  Review 
Panel  (public  meeting] 
3:00  p.m.: 
Affirmation/Discussion  Session  (public 
meeting] 

a.  10  CFR  Part  50— Proposed  Rule  To 
Clarify  Applicability  of  License 
Condition^  and  Technical  Specifications 
in  an  Emergency 

b.  NRDC  Motion  To  Supplement  the  Record 
of  the  Waste  Confidence  Proceeding. 


AUTOMATIC  TELEPHONE  ANSWERING 
SERVICE  FOR  SCHEDULE  UPDATE:  (202) 
634-1498.  Those  planning  to  attend  a 
meeting  should  reverify  the  status  on  the 
day  of  the  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Walter  Magee  (202)  634- 
1410. 

May  3, 1982. 
Walter  Magee, 

Office  of  the  Secretary. 

(8-673-82  Hied  S-'«-82;  4m  pm] 
BUXmOCODE  75W)-«1-«I 
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Part  II 

Department  of 
Health  and  Human 
Services 

Social  Security  Administration 

Federal  Old-Age,  Survivors,  and  Disability 
Insurance;  Revised  Medical  Criteria  for 
Determination  of  Disability 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

20  CFR  Part  404 

[Regulation  No.  4] 

Federal  Old-Age,  Survivors,  and 
Disability  Insurance;  Revised  Medical 
Criteria  for  ttte  Determination  of 
Disat>ility 

agency:  Social  Security  Administration, 

HHS. 

action:  Proposed  rules. 

SUMMARY:  These  proposed  amendments 
revise  the  medical  evaluation  criteria  for 
both  the  title  11  and  title  XVI  disability 
programs.  These  criteria  were  last 
revised  in  1979.  The  proposed  revisions 
reflect  advances  in  the  medical 
treatment  of  some  conditions  and  in  the 
methods  of  evaluating  certain 
impairments.  These  proposals  will 
provide  up-to-date  medical  criteria  for 
use  in  the  evaluation  of  disability 
claims. 

date:  We  will  consider  your  comments 
if  we  receive  them  no  later  than  July  6, 
1982. 

addresses:  Send  your  written 
comments  to  the  Commissioner  of  Social 
Security,  Department  of  Health  and 
Human  Services,  P.O.  Box  1585, 
Baltimore,  Meiryland  21203,  or  deliver 
them  to  the  Office  of  Regulations,  Social 
Security  Administration,  3-A-3 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235 
between  8.-00  a.m.  and  4:30  p.m.  on 
regular  business  days. 

Conunents  received  may  be  inspected 
during  these  same  hours  by  making 
arrangements  with  the  contact  person 
shown  below. 

RM  FURTHER  INfORMATION  CONTACT 

William  J.  Ziegler,  Legal  Assistant, 
Office  of  Regulations,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235, 
telephone  301-594-7415. 
SUPPLEMENTARY  INFORMATION: 

The  Programs 

The  Social  Security  Act  provides, 
under  tide  II.  for  the  payment  of  Federal 
disability  insurance  benefits  to 
individuals  insured  under  the  Social 
Security  Act  The  Act  also  provides,  in 
tide  XVI,  for  the  payment  of  benefits 
under  the  Supplemental  Security  Income 
program  to  persons  who  are  blind  or 
disabled  and  have  limited  income  and 
resources.  Under  both  programs, 
blindness  means  a  central  visual  acuity 
of  20/200  or  less  in  the  better  eye  with 


use  of  a  correcting  lens.  An  eye  which  is 
accompanied  by  a  limitation  in  the  field 
of  vision  so  that  the  widest  diameter  of 
visual  field  subtends  an  angle  no  greater 
than  20  degrees  shall  be  considered  as 
having  a  central  visual  acuity  of  20/200 
or  less.  Disability  under  both  programs 
means  the  inability  to  engage  in  any 
substantial  gainful  activity  by  reason  of 
any  medically  determinable  physical  or 
mental  impairment  which  can  be 
expected  to  residt  in  death  or  which  has 
lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  at  least  12  months. 

The  Listmg  of  Impairments 

The  medical  criteria  for  evaluating 
disability  and  blindness  without 
considering  vocational  factors  are  found 
in  the  Listing  of  Impairments  (the 
Listing).  From  the  beginning  of  the 
disability  program  in  1955,  there  has 
been  an  estabUshed  list  of  medical 
impairments  which,  in  and  of 
themselves,  are  considered  sufficient  to 
preclude  any  gainful  activity,  absent 
evidence  to  the  contrary.  The  original 
Listing  was  based  upon  advice  firom  a 
national  group  of  medical  advisors  and, 
in  part,  the  experience  of  other  agencies 
administering  disability  programs.  As 
the  Social  Seciuity  Administration 
gained  experience  in  evaluating 
disability  claims,  the  Listing  was 
periodically  reviewed  and  revised  as 
appropriate.  Changes  in  the  Social 
Seciuity  law  also  have  affected  the 
Listing. 

In  1968,  after  over  a  decade  of 
operating  experience,  the  Listing  was 
revised  and  incorporated  into  the 
regulations  as  an  appendix  to  Subpart  P 
of  Part  404.  This  appendix  is  presenUy 
divided  into  a  Part  A  and  a  Part  B.  The 
criteria  in  Part  A  apply  mainly  to 
evaluating  impairments  of  adults  but 
may  be  appropriate  in  some  cases  to 
evaluating  impairments  in  children 
under  age  18.  Part  B  of  Appendix  1 
contains  medical  criteria  for  the 
evaluation  of  impairments  of  children 
under  age  18,  where  criteria  in  Part  A  do 
not  give  appropriate  consideration  to  the 
particular  disease  processes  in 
childhood.  Part  B  was  initially  included 
in  Appendix  1  of  Subpart  I  of  Part  416  in 
1977.  subsequent  to  the  enactment  of  the 
Supplemental  Security  Income  Program. 
While  Part  B  applies  mainly  to  claims 
under  tide  XVI.  it  also  apphes  in 
evaluating  some  claims  under  the  tide  II 
disability  insurance  program. 

In  1979,  the  Listing  was  updated  again 
to  reflect  advances  in  the  medical 
treatment  of  some  conditions  and  in  the 
methods  of  evaluating  certain 
impairments.  These  revised  rules  were 
published  in  the  Federal  Register  (44  PR 
18170)  on  March  27. 1979.  Until  1980.  the 


Listing  was  contained  in  the  regulations 
as  an  appendix  to  Subpart  P  of  Part  404 
(tide  II  disability  program]  and  also  as 
an  appendix  to  Subpart  I  of  Part  416 
(tide  XVI  disability  program).  In 
recodifying  these  subparts  in  1980,  we 
took  the  medical  criteria  used  in  making 
disability  determinations  out  of  Part  416 
and  placed  them  only  in  Appendix  1  of 
Subpart  P  of  Part  404.  This  was  done  to 
eliminate  repetition  in  our  regulations, 
since  the  same  medical  criteria 
generally  apply  to  both  the  tide  II  and 
tide  XVI  disability  programs.  In  view  of 
the  fact  that  Parts  404  and  416  are  both 
published  in  Chapter  III  (Parts  400  to 
499)  of  tide  20  of  die  Code  of  Federal 
Regulations  (CFR),  this  material  is 
available  to  everyone  in  one  volume  of 
the  CFR.  This  recodification  was 
pubUshed  in  the  Federal  Register  (45  FR 
55566)  on  August  20, 1980.  No  further 
revisions  in  the  Listing  were  made  after 
that  date. 

The  listing  includes  medical 
conditions  frequendy  diagnosed  for 
people  who  file  for  disability  benefits.  It 
describes,  for  each  of  the  13  major  body 
systems,  impairments  that  are  severe 
enough  to  prevent  a  person  from  doing 
gainful  activity.  Most  of  the  listed 
impairments  are  permanent  or  are 
expected  to  result  in  death,  or  a  specific 
statement  of  duration  is  made.  The 
evidence  must  show  that  the  impairment 
has  lasted  or  can  be  expected  to  last  for 
a  continuous  period  of  not  less  than  12 
months. 

Purpose  of  the  Listing 

Using  the  Listing  should  assure  that 
our  disability  determinations  have  a 
sound  medical  basis,  that  we  wUl  be 
able  to  treat  equally  all  persons 
applying  for  disability  benefits  who  are 
simdarly  situated,  and  that  we  will  be 
able  to  readily  identify  those  persons 
who  are  unable  to  do  any  gainftd 
activity.  The  Listing  sets  out  medical 
impairments  which,  in  and  of 
themselves,  are  considered  severie 
enough  to  preclude  gainful  work,  absent 
evidence  to  the  contrary.  Thus,  if  a 
person's  impairment  or  combination  of 
impairments  equals  or  exceeds  the  level 
of  severity  described  in  the  Listing,  we 
find  that  he  or  she  is  disabled  solely  on 
the  basis  of  the  medical  facts,  unless  we 
have  evidence  to  the  contrary;  for 
example,  evidence  that  the  person  is 
actually  doing  substantial  gainful 
activity. 

The  Listing  does  not  include  all 
impairments.  An  unlisted  impairment  or 
impairments  may  be  determined  to  be    . 
medically  equivalent  to  an  impairment 
contained  in  the  Listing. 
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How  We  Use  the  listing 

Since  the  Listing  contains  the -medical 
criteria  we  use  for  evaluating  disability, 
it  is  an  essential  tool  in  the  disability 
evaluation  process.  In  determining 
whether  or  not  a  person's  impainnent 
constitutes  a  disability,  we  normally 
follow  a  sequential  evaluation  process. 
We  do  not  go  through  this  sequence  for 
title  n  claims  of  widow(er)s,  or  SSI 
claims  of  children  under  age  18.  This 
process  consists  of  5  steps  as  follows: 

(1)  If  the  person  is  actually  doing 
substantial  gainful  activity,  we 
determine  that  he  or  she  is  not  disabled, 
no  matter  how  severe  his  or  her 
impairment(s)  may  be. 

(2)  If  a  person  does  not  have  any 
impairment(8)  which  significantly  limits 
his  or  her  physical  or  mental  capacity  to 
perform  basic  work-related  functions, 
we  determine  that  he  or  she  does  not 
have  a  severe  impairment  and  is  not 
disabled,  without  considering  the 
person's  age,  education  and  work 
experience. 

(3)  If  a  person  has  an  impainnent(s) 
that  is  described  in  the  Listing  or  has 
one  or  more  impairments  medically 
equal  to  one  of  the  listed  impairments 
(and  meets  the  duration  requirement] 
and  is  not  actually  engaging  in 
substantial  gainful  activity,  we 
determine,  without  considering  his  or 
her  age,  education  and  work  experience, 
that  the  person  is  disabled. 

(4)  If  a  person  has  a  severe 
impairment  which  does  not  meet  or 
medically  equal  any  of  the  listed 
impairments  and  is  not  actually  doing 
substantial  gainful  activity,  we  evaluate 
the  person's  residual  functional  capacity 
and  consider  the  physical  and  mental 
demands  of  his  or  her  past  work.  If  we 
find  that  the  person  can  do  his  or  her 
past  work,  we  determine  that  the  person 
is  not  disabled. 

(5)  If  a  person  cannot  do  any  work 
that  he  or  she  did  in  the  past  because  of 
a  severe  impairment(s),  but  has  the 
remaining  physical  and  mental 
capacities  to  meet  the  demands  of  other 
jobs  that  exist  in  significant  numbers  in 
the  national  economy,  we  determine 
that  the  person  is  not  disabled.  To  make 
this  determination,  we  consider,  in 
addition  to  the  impairment,  the  person's 
age,  education,  and  work  experience, 
including  the  presence  of  any  acquired 
work  skills  that  can  be  transferred  to 
other  jobs.  If,  however,  the  person's 
physical  or  mental  capacities,  together 
with  the  factors  of  age,  education,  and 
work  experience,  do  not  permit  an 
adjustment  to  work  different  from  work 
the  person  did  in  the  past,  we  determine 
that  the  person  is  disabled 


Consultative  Examinations 

When  necessary,  we  obtain  additional 
medical  findings  to  resolve  the  issue  of 
medical  severity.  We  obtain  these 
medical  findings  by  the  use  of 
consultative  medical  examiners  at  no 
expense  tn  the  applicant.  It  is  not 
practicable,  however,  to  obtain  some 
types  of  findings  by  such  a  medical 
examination,  either  because 
hospitalization  is  required  or  because  it 
is  questionable  whether  an  individual 
should  be  required  to  undergo  a  highly 
specialized  procedure  for  the  sole 
purpose  of  disability  evaluation. 
However,  many  tests  of  this  type  are 
fiequentiy  used  during  the  ordinary 
course  of  medical  treatment  and,  when 
available,  are  of  great  value  in  the 
evaluation  of  disability.  Therefore,  while 
several  tests  of  this  type  are  mentioned 
in  the  medical  criteria,  in  each  case  they 
are  accompanied  by  a  statement  that 
they  should  be  obtained  independently 
of  the  Social  Security  disability 
evaluation  process  since  we  v^rtll  accept 
this  evidence,  if  available,  but  will  not 
request  that  an  individual  undergo  those 
tests. 

Proposed  Amendments 

We  are  proposing  revisions  in  the 
medical  criteria  for  11  of  13  body  system 
listings  in  Part  A  of  Appendix  1, 
including  numerous  revisions  and  a 
major  reorganization  of  the  respiratory 
system  listing.  In  Part  B  of  Appendix  1 
we  are  proposing  revisions  in  5  body 
system  listings.  However,  the 
background  explanations  and  the  listed 
impairments  for  all  the  body  system 
listings  in  both  Part  A  and  Part  B  of 
Appendix  1  are  being  shown  in  full  to 
provide  a  more  complete  explanation  of 
each  system  listing,  to  show  the  relation 
of  the  medical  evaluation  criteria,  and  to 
give  the  public  a  better  understanding  of 
the  Listing  in  general  and  the  purposes 
of  the  changes. 

The  medical  input  for  these  revisions 
was  supplied  by  three  groups  of 
physicians.  The  revisions  were  initially 
proposed  by  the  Medical  Consultant 
Staff  of  the  Office  of  Disabihty 
Programs,  whose  members  represent  all 
medical  specialties.  Conferences  were 
then  held  with  other  physicians 
employed  by  Social  Security  Regional 
Offices  and  Disability  Determination 
Services,  the  State  agencies  that  make 
disability  determinations  for  us.  After  a 
preliminary  consensus  was  reached,  the 
revisions  were  then  submitted  for 
comment  to  all  SSA  Regional  Office  and 
State  Disability  Determination  Services 
medical  staffs,  which  resulted  in  further 
modifications. 


Following  is  a  summary  of  the 
proposed  changes  in  each  of  the  body 
system  listings  being  revised  including 
proposed  changes  in  the  prefaces  that 
introduce  each  body  system  listing  and 
explain  how  the  Listing  is  used  in 
connection  with  the  specific  body 
system.  We  invite  your  comments  about 
these  changes. 

Revisions  to  Part  A  of  Appendix  1 

1.000   Musculoskeletal  System 

Listing  1.02,  which  provides  finHinga 
for  the  evaluation  of  rheiunatoid 
Arthritis,  refers  to  joint  changes  that  are 
found  in  severe,  active  arthritis.  There 
has  been  some  misunderstanding  as  to 
which  joints  this  listing  appUes.  To 
clarify  this,  section  A  of  this  listing  will 
be  revised  by  inserting  the  word 
"major"  before  the  word  "joints."  This 
addition  makes  it  clear  that  this  listing 
would  not  be  met  by  the  involment  of 
isolated  small  joints  of  the  hands  or  feet 
Wording  has  also  been  added  to  make  it 
clear  that  the  joints  that  are  affected 
must  show  si^iificant  restriction  of 
function. 

Section  B  of  this  listing  gives  finHingn 
that  confirm  the  diagnosis  of  rheumatoid 
arthritis.  A  fourth  finding  will  be  added: 
a  biopsy  report  showing  tissue  changes 
characteristic  of  rheumatoid  arthritis. 
This  finding  has  not  been  included  in 
this  listing  for  several  years  because  it  is 
not  obtained  by  treating  physicians  as 
frequenUy  as  the  others  cited  and  when 
it  is  included  in  medical  reports,  in  most 
cases  other  findings  in  the  current  listing 
are  also  reported.  Its  inclusion  will, 
however,  expedite  the  disability 
determination  in  the  event  a  biopsy 
report  is  the  only  confirming  findinjg 
reported  in  a  particular  case. 

Section  B  of  Listing  1.03,  which 
provides  findings  to  evaluate  arthritis  of 
the  hip,  specifies  a  condition  in  which 
the  hip  becomes  fixed  at  an  unfavorable 
angle.  This  section  will  be  deleted,  since 
findings  showing  the  fixation  of  a  hip  at 
an  unfavorable  angle  are  seldom 
reported  and  may  not  properly  reflect 
the  required  level  of  severity  intended 
by  the  listings.  Hip  impairments  caused 
by  arthritis  will  be  evaluated  under 
section  A  of  the  Listing,  which  provides 
medical  descriptions  that  are  more  often 
associated  with  severe  limitations  of 
standing  and  walking  because  of  a  hip 
impainnent 

A  revision  will  also  be  made  in 
section  A.  Specific  reference  to  hip  and 
knee  joints  will  be  added  to  the  current 
statement  which  now  can  be 
interpreted  to  include  the  ankle  joint 
This  change  is  necessary  because  the 
condition  described  in  this  section. 
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when  it  occurs  in  the  ankle,  does  not 
produce  a  level  of  impairment 
comparable  to  that  produced  in  the  hip 
or  knee. 

Listing  1.04  provides  medical  findings 
that  establish  a  disabling  impairment  of 
the  upper  extremities,  including  the 
shoulder  joints,  because  of  arthritis.  One 
requirement  is  a  finding  of  joint 
enlargement  or  effusion.  This 
requirement  is  now  located  in  the 
heading  of  this  listing,  which  indicates 
that  it  pertains  to  all  sections  within  the 
listing,  including  the  section  for  the 
evaluation  of  shoulder  joints.  For 
shoulder  joints,  joint  enliirgement  or 
effusion  cannot  be  reliably  detected  by 
physical  examination.  Therefore,  this 
requirement  will  be  removed  from  the 
heading  of  this  listing  and  placed  in 
section  B,  the  section  that  applies  to 
joints  of  the  upper  extremity  other  than 
the  shoulder  joint. 

Listing  1J08  provides  findings  for 
osteomyelitis.  These  findings  are  equally 
valid  for  another  condition,  septic 
arthritis,  and  the  title  of  this  listing  will 
be  expanded  to  include  both  conditions. 
Also,  one  of  the  medical  signs  of 
osteomyelitis,  drainage,  will  be  deleted 
from  this  listing,  because  it  has  been 
found  to  be  a  less  reliable  finding  for 
evaluation  than  the  others  cited. 

Section  C  of  Listing  1.10  concerns 
complications  following  a  leg 
amputation  that  can  prevent  walking 
effectively  with  an  artificial  leg.  A  key 
requirement  of  this  section  is  that  the 
complication  must  prevent  unassisted 
walking.  This  is  currently  expressed  by 
a  phrase  referring  to  the  need  to  use 
"obligatory  assistive  devices."  This  will 
be  replaced  with  more  concrete 
language  that  makes  it  clear  that  the 
devices  intended  are  those  that  provide 
support  to  both  arms  or  shoulders,  such 
as  a  walker  or  crutches,  as  contrasted  to 
one  arm  assistance,  such  as  provided  by 
a  cane. 

The  term  "mobility  restrictions"  in 
Listing  1.10C.4  has  aJso  been  clarified. 

2.00    Special  Senses  and  Speech 

Section  2.00  is  an  introductory  section 
that  includes  general  principles  to  be 
used  in  the  listings  that  concern  loss  of 
sight,  hearing  and  speech.  A  new 
paragraph  will  be  added  to  Section  A  to 
explain  the  technical  specifications  for 
the  Goldman  perimeter,  a  conunonly 
used  method  of  measuring  one  aspect  of 
vision.  The  word  "spectacle"  has  been 
entered  in  the  first  paragraph  of  section 
2.00A.3.  This  is  to  indicate  that  contact 
lenses  may  be  worn  during  the 
performance  of  the  visual  test  described. 


3.00    Respiratory  System 

Extensive  changes  will  be  made  in 
this  system,  both  in  the  introduction  and 
the  listings  themselves.  A  number  of 
evaluation  revisions  have  been  made.  In 
addition,  there  has  been  a 
reorganization  in  order  to  make  the 
presentation  easier  for  disability 
evaluators  to  use.  This  is  especially 
important  in  this  system  because  many 
of  the  listings  are  interrelated  by  their 
mutual  dependence  on  tables  that  give 
values  for  breathing  tests.  In  view  of  the 
extensive  changes,  this  system  has  been 
completely  rewritten. 

The  major  revisions  of  the 
introduction,  section  3.00  are  as  follows: 

Section  A  of  3JX)  will  be  expanded  to 
give  a  detailed  discussion  of  die 
approach  to  the  evaluation  of 
respiratory  diseases.  This  includes  a 
discussion  of  how  disability  occurs 
because  of  lung  diseases,  and  the  place 
of  breathing  tests  and  tests  of  gas 
exchange  (exchange  between  the  lungs 
and  blood]  in  the  evaluation  of 
disability. 

Section  B  will  be  expanded  to  include 
the  evaluation  approach  to  most  of  the 
lung  infections  that  are  of  concern  for 
disability  evaluation.  Currently,  this 
section  is  confined  to  a  discussion  of 
one  general  type  of  lung  infection,  which 
is  caused  by  mycobacteria,  primarily 
tuberculosis.  The  revision  wiil  apply  the 
same  evaluation  approach  to  conditions 
caused  by  mycotic  organisms.  The 
course  of  these  two  types  of  infection 
and  their  response  to  treatment  do  not 
justify  separate  principles  of  evaluation. 

Section  D  concerns  the  use  of 
breathing  tests  in  the  evaluation  of 
disability.  The  title  of  this  section  has 
been  changed  to  more  accurately 
describe  its  content — from 
"documentation  of  pulmonary 
insufficiency"  to  "documentation  of 
ventilatory  function  tests."  A  sentence 
has  been  added  to  the  second  paragraph 
of  this  section  to  specify  that  height, 
which  is  used  in  tests  of  breathing  to 
predict  normal  values,  should  be 
measured  without  shoes.  Another 
change  in  this  paragraph  provides  a 
highly  technical  addition  that  describes 
the  calibration  of  units  of  volume  on 
equipment  that  records  breathing 
function. 

A  new  section,  section  E,  will  be 
added  to  the  introduction.  This  section 
will  give  a  more  complete  explanation  of 
the  use  of  tests  that  determine  the 
adequacy  of  the  exchange  of  gases 
between  the  lungs  and  blood.  It  also 
gives  a  more  complete  discussion  of  the 
place  of  these  tests  in  disability 
evaluation.  This  includes  the  evidence 
that  shold  be  obtained  before  resorting 


to  this  type  of  testing.  "Hiis  is  an 
important  consideration  because  the 
tests  are  highly  specialized  and 
expensive,  and  should  be  used  only  in 
the  small  percentage  of  cases  in  which 
they  are  essential 

Numerous  changes  are  also  being 
made  in  the  listings  for  specific  lung 
diseases. 

Listing  3.02,  which  currently  gives 
criteria  for  one  type  of  lung  condition, 
has  been  expanded  to  include 
evaluation  of  the  various  types  of  lung 
conditions  that  result  in  permanent 
impairment  of  breathing  or  in  the 
capacity  to  exchange  gases  between  the 
lungs  and  blood.  This  will  simplify  the 
cross  referencing  of  different  listings 
that  are  based,  in  part,  on  these  tests, 
and  will  give  a  more  unified 
presentation  of  how  the  values  obtained 
from  breathing  tests  relate  to  evaluation. 

In  addition  to  this  basic 
reorganization,  a  number  of  technical 
changes  will  be  included  in  the  revised 
listing.  Table  1,  the  table  for  obstructive 
pulmonary  disease,  will  contain 
technical  adjustments  to  make  the  two 
values  used  in  diis  table  more 
consistent.  Revision  of  the  values  will ' 
also  be  made  to  make  them  more 
accurate  for  taller  individuals. 

Listing  3.02B,  which  includes  the 
evaluation  of  spinal  curvatiu^s  that 
diminish  breathing,  vdll  specify  that    . 
when  the  spine  is  deformed  to  the  extent 
that  it  distorts  height,  arm  span  should 
be  substituted  for  height  in  interpreting 
the  results  of  breathing  tests. 

The  data  for  the  measurement  of  gas 
exchange  in  Listing  3.02C  have  been 
expanded  to  include  values  for  testing 
during  controlled  exercise.  Another 
revision  in  this  section  will  recognized 
the  influence  of  air  pressure  differences, 
because  of  elevation,  on  the  tests  of  gas 
exchange.  Separate  tables  will  be 
provided  based  on  the  elevation  at 
which  the  test  is  performed. 

Listing  3.03  provides  for  the 
evaluation  of  chronic  asthma,  by  giving 
criteria  for  the  frequency  of  attacks, 
their  severity,  and  the  presence  of 
remaining  symptoms  between  severe 
attacts.  Language  will  be  added  to  the 
last  sentence  of  section  B  of  this  listing 
to  emphasize  that  findings  between 
attacks  must  be  documentated  by 
medical  examinations. 

A  significant  change  will  be  made  in 
Listing  3.09,  the  listing  that  gives  criteria 
for  mycotic  lung  infections.  Currently, 
this  infection  is  evaluated  by  findings 
indicating  continuing  infection.  The 
change  will  provide  for  evaluation  of  the 
permanent  lung  damage  caused  by  the 
disease  after  the  acute  infection  is  past. 
This  revision  is  based  on  changing 
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treatment  which  makes  it  improbable 
that  this  condition  will  meet  the  12 
months  duration  required  for  a  Hnding  of 
disability.  (However,  an  evaluation 
approach  to  rare  cases  of  prolonged 
infection  is  contained  in  section  3.00B.) 

ListlAg  3.12,  the  listing  for  fistulas  that 
arise  from  the  pleura,  or  covering  of  the 
lung,  will  be  deleted.  It  is  now  obsolete 
because  of  surgical  and  medical 
treatment.  Fistulas  of  this  type  are  now 
often  of  short  duration  or,  if  prolonged, 
are  improved  to  the  extent  that  they  do 
not  reflect  the  severity  intended  when 
this  listing  was  first  published.  The 
existing  listings  now  provide  for 
adequate  evaluation  of  fistulas  on  the 
basis  of  the  primary  medical  coftitions 
that  cause  them. 

4.00.   Cardiovascular  System 

Section  4.00  is  an  introduction  to  the 
listings  for  heart  conditions  and  other 
vascular  diseases.  Several  items  in  this 
introduction  will  be  changed.  The  fourth 
paragraph  of  subsection  F.l  will  be 
revised  to  make  it  clear  that 
descriptions  of  electrocardiograms  are 
not  sufficient  for  disability  evaluation, 
and  that  a  copy  of  the  electrocardiogram 
must  also  be  submitted.  A  sentance  has 
been  added  after  the  second  sentence  of 
the  first  paragraph  of  subsection  F.2  to 
explain  that  a  type  of  electrocardiogram 
reading,  called  a  posthyperventilation 
tracing,  may  be  essential  to  evaluate 
people  with  certain  medical  conditions. 

llie  following  segment  has  been 
deleted  from  the  first  sentence  of 
subsection  G.2  of  this  introduction:  "as 
typified  by  the  Bruce  protocol."  This 
protocol,  a  well-known  procedure  used 
in  treadmill  testing  for  heart  conditions, 
was  used  as  an  example.  The  increasing 
use  of  treadmill  exercise  tests  in  the 
medical  management  of  heart  conditions 
now  makes  this  example  uimecessary. 
The  first  paragraph  of  subsection  G.3 
lists  conditions  in  which  treadmill 
exercise  testing  should  not  be  obtained 
for  the  evaluation  of  heart  disease,  in 
most  cases  because  of  the  potential 
hazard.  Another  situation,  involving  the 
recent  onset  of  chest  pains  that  are 
considered  to  be  caused  by  a  heart 
condition,  will  be  added  to  the  first 
paragraph.  This  is  widely  recognized  by 
physicians  as  a  reason  for  delaying  this 
type  of  testing. 

A  sentence  has  been  added  at  the  end 
of  section  I  in  recognition  of  the 
increasing  use  of  echocardiography,  a 
method  of  determining  the 
characteristics  of  heart  conditions.  This 
sentence  points  out  that  this  method 
may  not  be  a  conclusive  test  for  specific 
heart  conditions. 

Another  addition  to  this  introductory 
section  concerns  vascular  disease  of  the 


legs  rather  than  heart  disease.  This 
addition,  section  K,  gives  background 
material  on  how  a  medical  technique 
(Doppler  study)  is  used  for  the 
measurement  of  the-adequacy  of  blood 
circulation  in  the  legs. 

Section  A  of  Listing  4.04  contains 
technical  requirements  for  findings 
obtained  from  electrocardiograms  made 
during  exercise.  Two  revisions  to  the 
section  are  proposed — one  in  item  1, 
another  in  item  2.  Both  concern  one 
aspect  of  an  electrocardiogram,  called 
the  ST  segment  The  first  revision 
provides  more  detail  on  the 
measurement  of  this  aspect  of  the 
electrocardiogram:  the  second  adds  an 
additional  characteristic  of  this 
measurement  that  can  verify  an 
abnormality  of  heart  function.  Section  D 
of  this  listing  will  also  be  revised  by 
adding  evidence  obtained  by  the  radio- 
isotopic method,  a  method  that  is  being 
increasingly  used  by  physicians  to 
determine  die  characteristics  of  heart 
abnormalities. 

The  title  of  Listing  4.13  will  be 
changed  to  "peripheral  arterial 
desease."  This  replaces  a  tide  that  cites 
two  common  conditions  that  often 
produce  severe  impairment  because  of 
decreased  functioning  of  the  arteries  in 
the  legs.  The  revised  title  makes  it  clear 
that  evaluation  imder  this  listing  is  not 
restricted  to  conditions  with  these  two 
specific  diagnoses.  Section  B  of  Listing 
4.13  concerns  testing  the  adequacy  of 
blood  flow  in  the  legs  by  using  a 
technique  (Doppler  study)  that  detects 
blood  flow  by  sound  waves.  The 
required  values  from  this  test,  which  are 
now  contained  in  supplemental 
instructions,  will  be  included  in  the 
listing. 

5.00   Digestive  System 

Section  A  of  Listing  5.05  gives  one  of 
several  fmdings  used  to  confirm 
advanced,  chronic  liver  disease.  This  is 
based  on  bleeding  from  lesions  (varices) 
that  are  caused  by  liver  disease.  While 
this  is  usually  a  good  indicator  of 
disabling  liver  disease,  in  some  cases 
prolonged  periods  of  improvement  can 
occur  after  bleeding  of  this  type. 
Therefore,  this  section  will  be  revised  to 
state  that  when  bleeding  has  not 
occurred  for  12  months  at  the  time 
disability  is  being  considered,  this  factor 
alone  will  not  be  used  to  establish  that 
liver  disease  is  disabling.  A  similar 
change  has  been  made  in  section  B  of 
this  listing.  In  this  case,  the  need  for 
surgery  for  these  lesions  caused  by  liver 
disease  is  used  as  a  measure  of  the 
severity  of  the  condition.  The  same  12- 
month  statement  will  be  added  because 
in  some  cases  prolonged  improvement 
occurs  after  this  surgery.  A  new  section. 


D.  will  be  added  to  Listing  5XiS.  This  is 
based  on  another  reUable  indicator  of 
advanced  liver  disease,  the 
accumulation  of  fluid  in  the  abdomen.  ■ 
Presentiy.  there  is  a  section.  5J0SF.1,  that 
uses  this  finding  in  combination  with 
evidence  from  a  liver  biopsy.  TTiis  new 
section  will  allow  this  finding  to  be  used 
in  the  absence  of  liver  biopsy,  and 
substitutes  for  equivalent  meaning  a 
requirement  that  the  fluid  accumulation 
must  be  present  for  a  longer  period  of 
time  than  is  required  when  a  liver 
biopsy  has  been  obtained.  In  the  same 
listing,  die  phrase  "for  at  least  3 
months"  has  been  added  at  the  end  of 
subsection  2  of  section  F.  This  corrects  a 
printing  omission  made  during  a  prior 
revision. 

Listing  5.08  uses  extreme  weight  loss 
as  a  measure  of  the  severity  of  diseases 
of  the  intestines  and  other  organs  of  the 
gastrointestinal  system.  Language  will 
be  added  to  the  heading  of  this  listing  to 
emphasize  that  the  weight  loss  must  be 
persistent.  This  addition  is  needed  to 
prevent  this  listing  from  being  applied  to 
gastrointestinal  conditions  w^ch. 
though  severe,  are  subject  to  definite 
improvement  over  a  period  of  less  than 
12  months. 

7.00   Hemic  and  Lymphatic  System 

Section  7.00  is  an  introduction  to  the 
listings  for  blood  diseases.  A  sentence 
will  be  added  to  section  E,  the  part  of 
this  introduction  that  concerns  the 
evaluation  approach  to  acute  leukemia. 
This  addition  will  specify  that  a  phase 
of  one  type  of  chronic  leukemia  should 
be  evaluated  in  the  same  manner  as 
acute  leukemia.  This  is  necessary 
because  the  usual  course  for  this  phase 
of  chronic  leukemia  is  similar  to  that  for 
acute  leukemia. 

An  additional  finding  showing  chronic 
anemia  vdll  be  added  to  the  listing  for 
sickle  cell  disease.  This  measure  of 
chronic  anemia,  added  as  section  C  of 
Listing  7.05,  is  already  included  in  the 
listing  for  sickle  cell  disease  for^'tshildren 
under  18  in  Part  B.  Its  inclusion  in  the 
adult  Usting  will  facilitate  proper 
decisions  for  young  adults  with  this 
condition. 

Listing  7.12.  the  listing  for  chronic 
leukemia,  will  retain  the  same  wording, 
but  the  concluding  references  to  other 
listings  will  be  changed,  with  the 
addition  of  references  to  Listings  7.11 
and  7.17.  This  is  made  necessiuy  by  die 
addition  of  another  listing,  7.17,  and  the 
additional  consideration  of  one  phase  of 
chronic  leukemia  discussed  in  the  , 

explanation  of  the  change  in  section         < 
7.CI0E.  See  the  explanation  of  the 
revision  of  section  7.00E  and  Listing  7.17 
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for  a  further  nnderstanding  of  the 
purpose  of  the  additional  references. 

Listing  7.16  provides  findings  for  a 
type  of  bone  tumor  that  produces  ' 
changes  in  the  blood.  Redference  to 
pathological  bone  fracture,  fractures 
which  occur  without  definite  trauma, 
has  been  removed  from  section  A  of  the 
listing.  Another  listing.  1.11,  gives  more 
accurate  criteria  for  this  condition  than 
provided  in  this  listing. 

A  new  listing.  7.17,  will  be  added  to 
recognize  the  treatment  of  severe 
anemias  and  blood  malignancies  by  the 
transplantation  of  bone  marrow.  It  will 
provide  for  consideration  of  the 
improvement  that  occurs  in  many  cases 
after  this  method  of  treatment. 

9.00    Endocrine  System 

One  word  has  been  changed  in 
section  C  of  Listing  9.08,  the  listing  for 
diabetes  mellitis.  The  work  "vascular" 
will  be  replaced  with  "arterial,"  because 
this  condition  is  caused  by  disease  of 
the  arterial  system  in  the  legs  rather 
than  in  the  veins  of  the  leg. 

10.00    Multiple  Body  Systems 

Section  10.00  is  an  introduction  to  the 
listings  for  conditions  that  affect  several 
body  systems.  Item  B  of  this 
introduction  concerns  the  evaluation 
approach  to  massive  obesity  and 
provides  background  information  on  the 
use  of  Listing  10.10.  the  listing  for 
extreme  obesity.  Both  this  part  of  the 
introduction  and  the  listing  for  obesity 
will  be  revised  on  the  basis  of 
experience  gained  in  the  evaluation  of 
extreme  obesity.  The  revision  contains 
tables  which  provide  weights  that  are 
approximately  100  percent  above  the 
average  weights  for  men  and  women  of 
specific  heights.  Experience  has  shown 
that  when  obesity  reaches  these 
extremes  disabling  complications  may 
be  assumed  on  the  basis  of  impairments 
of  the  respiratory,  cardiovascular  or 
musculoskeletal  systems.  Therefore, 
when  a  person's  weight  meets  or 
exceeds  the  appropriate  weight  in  the 
tables,  disability  will  be  established. 
Disability  may  occur  in  association  with 
obesity  that  is  less  than  that  shown  on 
these  tables.  Thus,  the  introductory 
section,  lO.OOB,  will  state  that 
impairments  of  various  body  systems 
may  be  complicated  by  extreme  obesity, 
although  the  person's  weight  is  not  as 
great  as  that  shown  in  the  tables,  and 
must  be  evaluated. 

11.00   Neurological 

Section  114)0  is  an  bitroductlon  to  the 
hstings  for  the  evaluation  of 
neurological  impairments.  Item  A  of  this 
introduction  includes  the  approach  to 
the  evaluation  of  epilepsy.  Additional 


language  added  to  the  third  paragraph 
will  specify  that  a  medical  test 
(determination  of  drug  levels  in  the 
blood  serum)  must  be  considered  in 
determining  whether  prescribed 
medication  for  seizures  is  being  taken. 
This  revision  is  necessary  because  of 
the  increasing  abilify  to  control  seizures 
by  using  proper  drug  therapy  regimens. 
Item  B  of  this  introduction  concerns 
brain  tumors,  which  often  cause 
disability  by  affecting  the  nervous 
system.  A  change  in  the  first  sentence  of 
section  B  of  this  introduction  points  out 
that  the  diagnosis  and  persistence  of 
brain  tumors  should  be  determined 
before  applying  the  findings  in  the 
neurological  listings.  The  listings  used  to 
evaluate  brain  tumors  provide  only 
descriptions  of  signs,  symptoms  and 
findings.  These  descriptions  cannot  be 
used  without  consideration  of  the 
specific  tjrpe  of  tumor  bivolved,  because 
characteristics  of  these  tiunors  vary. 
Some  respond  rapidly  to  surgery  or 
other  treatment  and  the  neiut)logical 
findings  in  the  listings  may  in  some 
cases  be  temporary.  A  change  will  also 
be  made  in  the  last  sentence  of  section  B 
of  the  introduction.  The  word  "benign" 
will  be  removed  from  before  the  word 
"tumor."  For  certain  brain  tumors,  the 
distinction  between  benign  and 
malignant  tumors  may  be  controversial, 
but  the  distinction  is  not  important  for 
the  proper  use  of  the  listing. 

12.00   Mental  Distorders 

Hie  name  of  the  well-known 
intelligence  test  fWechsler  Adult 
Intelligence  Scale)  referred  to  in  this 
preface  has  been  changed  to  show  the 
name  for  the  latest  version  of  this  test 
fWechsler  Adult  Intelligence  Scale- 
Revised). 

13.00    Neoplastic  Diseases 

Several  dianges  will  be  made  in 
section  C  of  the  introduction  to  the 
listings  for  the  evaluation  of  neoplastic 
diseases.  In  the  first  and  fourth 
paragraphs,  wording  changes  will  be 
made  that  do  not  change  the  substance. 
An  added  fifth  paragraph  will  state  that 
the  neoplastic  listings  do  not  apply  in 
cases  vvhere  the  original  tumor  and  any 
spread  from  it  have  disappeared  for  3  or 
more  years.  Although  the  conditions 
described  in  these  listings  are  those  in 
which  improvement  is  unlikely,  varying 
responses  to  therapies  make  this  time 
qualification  necessary. 

Listing  13.03  will  be  revised  to  ensure 
there  will  be  no  misunderstanding  of  the 
extent  of  tumor  spread  that  is  intended. 
The  reference  to  lymph  nodes  in  section 
B  will  be  replaced  with  a  reference  to 
the  specific  nodes  intended — the 
regional  lymph  nodes.  Smilar  changes 


have  been  made  in  Listings  13.21C, 
13.22B,  and  13.2SB. 

In  Listing  13.21,  a  change  will  also  be 
made  in  section  B  to  spedfy  the  type  of 
tumor  spread  required. 

Listing  13.13,  which  provides  for  the 
evaluation  of  malignant  lung  tumors, 
will  be  revised  to  reflect  current  medical 
knowledge  about  the  expected  course  of 
different  types  of  lung  tumors.  Sections 
D  and  E  of  this  listing  will  provide 
different  standards  based  on  the  extent 
of  tumor  spread,  depending  on  the  type 
of  tiunor  shown  by  cell  examination. 

Section  A  of  Listing  13.16  current 
provides  different  standards  for  tiunors 
of  the  esi^hagus,  depending  on  the 
location  of  the  tumors,  with  evidence  of 
greater  tumor  spread  being  required  for 
those  located  in  the  lower  part  of  the 
esophagus.  The  revision  will  eliminate 
the  separate  requirement  Program  and 
general  medical  experience  have  not 
shown  that  there  are  sufficient 
differences  in  the  course  of  these  tumors 
to  justify  a  requirement  of  greater 
spread  for  tumors  located  in  the  lower 
part  of  the  esophagus. 

The  requirement  in  Listing  13.19, 
section  C,  for  one  type  of  tumor  of  the 
bile  ducts  will  be  revised.  Evidence  of 
the  extension  of  this  tumor  from  the 
original  location  will  no  longer  be 
required.  This  is  based  on  additioruil 
medical  data  showing  the  usual  course 
of  tumors  in  this  area. 

Two  additional  hstings  win  be 
provided  for  this  body  system:  13.29. 
which  gives  evaluation  criteria  for  one 
type  of  malignant  tumor  of  the  penis; 
and  13.30,  which  gives  criteria  for  the 
vulva.  The  requirements  for  both  are 
based  on  the  expected  course  of  these 
conditions,  considering  available 
treatment. 

Revisions  to  Part  B  of  Appendix  1 

101.00   Musculoskeletal  System 

Listing  101.02  gives  findings  for 
children  with  rheumatoid  arthritis. 
Section  A  of  this  listing  now  specifies 
that  signs  of  joint  inflammation  must 
persist  or  recur  despite  6  months  of 
medical  treatment.  This  period  will  be 
changed  to  3  months,  the  period  now 
specified  for  the  comparable  adult 
listing,  which  is  sufficient  time  to 
establish  a  chronic  condition  for  the 
purpose  of  disability  evaluation. 

102.00    Special  Senses  and  Speech 

Listing  102.08  provides  standards  to 
measure  hearing  loss  in  children.  The 
hearing  threshold  in  Bl,  which  appHes  to 
older  children,  will  be  revised  to 
conform  to  the  threshold  in  the 
comparable  adult  listing. 
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106.00    Genito-Urinary  System 

Listing  106.02  provides  laboratory 
values  for  the  evaluation  of  chronic 
kidney  disease  in  children.  These 
laboratory  findings  will  be  revised  to 
make  them  consistent  with  those  in  the 
comparable  adult  Listing,  by  eliminating 
use  of  BUN  findings  and  substituting 
laboratory  findings  based  on  creatinine 
values,  which  are  more  reliable 
measures  of  chronic  kidney  disease. 

112.00   Mental  and  Emotional 
Disorders 

The  name  of  the  well-known 
intelligence  test  (Wechsler  Adult 
Intelligence  Scale)  referred  to  in  this 
preface  has  been  changed  to  show  the 
name  for  the  latest  version  of  this  test 
(V/echsler  Adult  Intelligence  Scale- 
Revised). 

113.00    Neoplastic  Diseases 

Listing  113.02  provides  medical 
criteria  for  malignant  timiors  that 
involve  the  lymph  system.  Section  A  of 
this  listing  will  be  revised  to  provide 
separate  criteria  for  Hodgkin's  disease. 
The  revision  states  that  Hodgkin's 
disease  must  be  shown  to  be 
progressive  and  uncontrolled  by 
prescribed  therapy.  General  medical 
experience  over  the  past  several  years 
has  shown  increasingly  successful 
treatment  of  this  condition. 

Executive  Order  12291.  These 
regulations  have  been  reviewed  under 
Executive  Order  12291  and  do  not  meet 
any  of  the  criteria  for  a  major  regulation. 
The  revisions  are  of  a  technical-medical 
nature  and  no  significant  change  in 
disability  allowance  and  denial  rates  is 
expected.  Therefore,  a  regulatory  impact 
analysis  is  not  required. 

Regulatory  Flexibility  Act  We  certify 
that  these  r^ulations  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
numl)er  of  small  entities  because  they 
only  afiect  disability  determinations 
under  title  n  and  title  XVI  of  the  Act 

Paperwork  Reduction  Act  These 
regulations  impose  no  reporting/ 
recordkeeping  requirements 
necessitating  OKffl  clearance. 

The  proposed  amendments  are  issued 
under  the  authority  contained  in 
sections  205,  216(i),  223, 1102, 1614(a) 
and  1631  of  the  Soidal  Security  Act  as 
amended:  53  Stat  1668,  as  amended;  66 
Stat  771.  as  amended,  70  Stat  815,  as 
amended:  49  Stat.  647,  as  amended:  86 
Stat  1471(a);  86  Stat  1475;  42  U.S.C.  405. 
416(i).  423, 1302. 1382c(a)  and  1383. 

(Catalog  of  Federal  Domestic  Program  Nos. 
13.802,  Sodal  Security-Disability  Iiisur«no« 
13.807.  Supplemental  Security  Inoome 
Program) 


List  of  Subjects  b  20  CFR  Fait  404 

Administrative  practice  and 
procedure;  Death  benefits;  Disabled; 
Old-Age,  Survivors  and  Disability 
Insurance. 

Dated-  March  9, 1982.     . 
John  A.  Svahn, 
Commissioner  of  Sodal  Security. 

Approved:  April  16, 1982. 
Richard  S  Scfaweikar, 
Secretary  of  Health  and  Human  Semcea. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950 ) 

For  the  reasons  set  out  in  the 
preamble.  Part  404,  Subpart  P,  Chapter 
III  of  Tide  20,  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below. 

20  CFR  Part  404,  Subpart  P  is  amended 
as  follows: 

The  authority  citation  for  Subpart  P 
reads  as  follows: 

Authority:  Issued  under  Sees.  202,  206, 210, 
221,  222.  223,  225,  and  1102  of  the  Social 
Security  Act.  as  {unended  49  Stat.  623,  ai 
amended.  53  Stat.  1388,  as  amended.  68  Stat 
108a  as  amended.  68  Stat.  1081,  as  amended. 
68  Stat.  1062.  as  amended.  70  Stat.  815,  as 
amended.  70  Stat  817,  as  amended,  49  Stat 
647,  as  amended-  42  U.S.C.  402. 405. 416. 421. 
422. 423,  425,  and  1302. 

2.  In  Part  404.  Appendix  1  (Listing  of 
Impairments)  of  Subpart  P  is  revised  to 
read  as  follows: 

Appendix  1. — Listing  of  Impainnents 

Part  A 

Criteria  applicable  to  individuals  age  18 
and  over  and  to  children  under  age  18  where 
criteria  are  appropriate. 

1.00    Musculoskeletal  system. 

2.00    Special  sense  and  speech. 

3.00    Respiratory  system. 

4.00    Cardiovascular  system. 

5.00    Digestive  system. 

6.00    Genito-urinary  system. 

7.00    Hemic  and  lymphatic  system. 

8.00    Skin. 

9.00    Endocrine  sjrstem. 

10.00    Multiple  body  systems. 

11.00    Neurological. 

12.00    Mental  dUsordera. 

13.00    Neoplastic  diseases — malignant 

IM    MuicukMkalatal  System 

A.  Loss  (^function  may  be  due  to 
amputation  or  deformity.  Pain  may  be  an 
important  factor  in  causing  functional  loss, 
but  it  must  be  associated  with  relevant 
abnormal  signs  or  laboratory  findings. 
Evaluations  erf  musculoskeletal  impairments 
should  be  supported  where  applicable  by 
detailed  descriptions  of  the  ioints,  including 
ranges  of  motioo.  condition  of  the 
musculature,  sensory  or  reflex  changes, 
drculatofy  deficits,  and  X-ray  abnormalltias. 


B.  Disordera  of  the  spine,  associated  with 
vertebrogenic  disorders  as  in  1.05C  result  in 
impairment  because  of  distortion  of  the  Ixxiy 
and  ligamentous  architecture  of  the  spine  or 
impingement  of  a  herniated  nucleus  pulposas 
or  bulging  annulus  on  a  nerve  root 
Impairment  caused  by  such  abnormalities 
usually  Improves  with  time  or  responds  to 
treatment.  Appropriate  abnormal  physical 
findings  must  be  shown  to  persist  on 
repeated  examinations  despite  therapy  for  ■ 
reasonable  presumption  to  be  made  that 
severe  impairment  wiU  last  for  a  continuous 
period  of  12  months.  This  may  occur  in  cases 
with  unsuccessful  prior  surgical  treatment 

Evaluation  of  the  impairment  caused  by 
disorders  of  the  spine  requires  that  a  rliniml 
diagnosis  of  the  entity  to  be  evaluated  first 
must  be  established  on  the  basis  of  adequate 
history,  physical  examination,  and 
roentgenograms.  The  specific  findings  stated, 
in  l.OSC  represent  the  requirements  for  the 
level  of  severity  of  that  impairment;  these 
findings,  by  themselves,  are  not  intended  to 
represent  the  Imsis  for  establishing  the 
clinical  diagnosis.  Furthermore,  while 
neurological  examination  findings  are 
required  they  are  not  to  be  interpreted  as  a 
basis  for  evaluating  the  severity  of  any 
neurological  impairment  Neurological 
impairments  are  to  be  evaluated  under  lliM>- 
11.19. 

The  history  must  include  a  detailed 
description  of  the  character,  location,  and 
radiation  of  pain;  mechanical  factors  which 
incite  and  relieve  pain:  prescribed  treatment 
including  type,  dose,  and  frequency  of 
analgesic  and  typical  daily  activities.  Care 
must  be  take  to  ascertain  that  the  reported 
examination  findings  are  consistent  with  tha 
individual's  daily  activities. 

There  must  be  a  detailed  description  of  the 
orthopedic  and  neurologic  examination 
findings.  The  findings  should  include  a 
description  of  gait  limitation  of  movement  of 
the  spine  given  quantitatively  in  degrees  from 
the  vertical  position,  motor  and  sensory 
abnormahties,  muscle  spasm,  and  deep 
tendon  reflexes.  Observations  of  the 
individual  during  the  examination  sbookl  be 
reported  e.g.,  how  he  or  she  gets  on  and  off 
the  examining  table.  Liability  to  walk  on 
heels  or  toes,  to  squat  or  to  arise  from  a 
squatting  position,  where  appropriate,  may 
be  considered  evidence  of  significant  motor 
loss.  However,  a  report  of  atrophy  is  not 
acceptable  as  evidence  of  significant  motor 
loss  without  circumferential  measurements  of 
both  thiols  and  lower  legs  (or  upper  or  lower 
arms)  at  a  stated  point  above  and  below  the 
knee  or  elbow  given  in  inches  or  centimeters. 
A  specific  description  of  atrophy  of  hand 
muscles  is  acceptable  without  measurements 
of  atrophy  but  should  include  measurements 
of  grip  strength. 

These  physical  examination  findings  must 
be  determined  on  the  basis  of  objective 
observations  during  the  examination  and  not 
simply  a  report  of  the  individual's  allegatioo. 
e.g..  he  sajrs  his  leg  is  weak,  numb,  etc 
Alternative  testing  methods  should  be  used  to 
verify  the  ob)ectivity  of  the  abnormal 
findings,  e.g..  a  seated  straight-leg  raising  test 
in  addition  to  a  supine  straight-leg  raising 


19626 


Federal  Regfater  /  Vol.  47,  No.  88  /  Thursday.  May  6,  1982  /  Proposed  Rules 


teat.  Since  abnormal  findings  may  be 
intermittent  their  continuous  presence  over  a 
period  of  time  must  be  established  by  a 
record  of  ongoing  treatment.  Neurolc^cal 
abnormalities  may  not  completely  subside 
after  surgical  or  nonsurgical  treatment,  or 
with  the  passage  of  time.  Residual 
neurological  abnormalities,  which  persist 
after  it  has  been  determined  clinically  or  by 
direct  surgical  or  other  observation  that  the 
ongoing  or  progressive  condition  is  no  longer 
present,  cannot  be  considered  to  satisfy  the 
required  Rndings  in  1.05C 

Where  surgical  procedures  have  been 
performed,  documentation  should  include  a 
copy  of  the  operative  note  and  available 
pathology  reports. 

Electrodiagnostic  procedures  and 
myelography  may  be  useful  in  establishing 
the  clinical  diagnosis,  but  do  not  constitute 
alternative  criteria  to  the  requirements  in 
1.0SC 

C  After  maximum  benefit  from  surgical 
therapy  has  been  achieved  in  situations 
involviivg  fractures  of  an  upper  extremity  (see 
1.12),  or  soft  tissue  injuries  of  a  lower  or 
upper  extremity  (see  1.13),  i.e.,  there  have 
been  no  significant  changes  in  physical 
findings  or  X-ray  findings  for  any  &-month 
period  after  the  last  definitive  surgical 
procedure,  evaluation  should  be  made  on  the 
basis  of  demonstrable  residuals. 

D.  Major  joints  as  used  herein  refer  to  hip, 
knee,  ankle,  shoulder,  elbow,  or  wrist  and 
hand.  fWrist  and  hand  are  considered 
together  as  one  major  joint) 

E.  The  measurements  of  joint  motion  are 
based  on  the  techniques  described  in  the 
"]oint  Motion  Method  of  Measuring  and 
Recording."  published  by  the  American 
Academy  of  Orthopedic  Surgeons  in  1965,  or 
the  "Guides  to  the  Evaluation  of  Permanent 
Impairment— The  Extremities  and  Back" 
(Chapter  I);  American  Medical  Association, 
1971. 

un    Category  of  Impaiimenta, 
Musculoskeletal 

1.02  Active  rheumatoid  arthritis  and 
other  inflammatory  arthritis. 

With  both  A  and  B: 

A.  History  of  persistent  joint  pain,  swelling, 
and  tenderness  involving  multiple  major 
joints  (see  l.OOD)  and  with  signs  of  joint 
inflammation  (swelling  and  tenderness)  on 
current  physical  examination  despite 
prescribed  therapy  for  at  least  3  months, 
resulting  in  significant  restriction  of  function 
of  the  affected  joints,  and  clinical  activity 
expected  to  last  at  least  12  months;  and 

B.  Corroboration  of  diagnosis  at  some  point 
in  time  by  either 

1.  Positive  serologic  test  for  rheumatoid 
factor  or 

2.  Antinuclear  antibodies;  or 

3.  Elevated  sedimentation  rate;  or 

4.  Characteristic  histologic  changes  In 
biopsy  of  synovial  membrtme  or 
■ubcutaneous  nodule. 

1.03  Arthritis  of  a  major  weight-bearing 
joint  (due  to  any  cause): 

With  history  of  persistent  joint  pain  and 
stiffness  with  signs  of  severe  limitation  of 
motion  of  the  affected  joint  on  current 
physical  examination.  With: 

A.  Gross  anatomical  deformity  of  hip  or 
knee  (e.g..  subluxation,  contracture,  bony  or 


fibrous  ankylosis,  instability)  with  X-ray 
evidence  of  either  severe  joint  space 
narrowing  or  significant  bony  destruction  and 
severely  limiting  ability  to  walk  and  stand;  or 

B.  Reconstructive  surgery  or  surgical 
arthrodesis  of  a  major  weight-bearing  joint 
and  return  to  full  weight-bearing  status  did 
not  occur,  or  is  not  expected  to  occur,  within 
12  months  of  onset 

1.04  Arthritis  of  one  major  joint  in  each  of 
the  upper  extremities  (due  to  any  cause): 

With  history  of  persistent  joint  pain  and 
sti^ess,  signs  of  severe  limitation  of  motion 
of  the  affected  joints  on  current  physical 
examinatioa  and  X-ray  evidence  of  either 
severe  joint  space  narrowing  or  significant 
bony  destruction.  With: 

A.  Abduction  and  forward  flexion 
(elevation]  of  both  arms  at  the  shoulders, 
including  scapular  motion,  restricted  to  less 
than  90  degrees:  or 

E  Gross  anatomical  defonnlfy  (e.g^ 
subluxation,  contracture,  bony  or  fibrous 
ankylosis,  instability,  ulnar  deviation)  and 
enlargement  or  effusion  of  the  affected  joints. 

1.05  Disorders  of  the  spine: 

A.  Arthritis  manifested  by  ankylosis  or 
fixation  of  the  cervical  or  dorsolumbar  spine 
at  30*  or  more  of  flexion  measured  from  the 
neutral  position,  with  X-ray  evidence  of. 

1.  Calcification  of  the  anterior  and  lateral 
ligaments;  or 

2.  Bilateral  ankylosis  of  the  sacroiliac  joints 
with  abnormal  apophyseal  articulations;  or 

B.  Osteoporosis,  generalized  (established 
by  X-ray)  manifested  by  pain  and  limitation 
of  back  motion  and  paravertebral  muscle 
spasm  with  X-ray  evidence  of  either 

1.  Compression  fracture  of  a  vertebral  body 
with  loss  of  at  least  SO  percent  of  the 
estimated  height  of  the  vertebral  body  prior 
to  the  compression  fracture,  with  no 
intervening  direct  traumatic  episode;  or 

2.  Multiple  fractures  of  vertebrae  with  no 
intervening  direct  traumatic  episode;  or 

C  Other  vertebrogenic  disorders  (e.g., 
herniated  nucleus  pulposus,  spinal  stenosis) 
with  the  foUovsrlng  persisting  for  at  least  3 
months  despite  prescribed  therapy  and 
expected  to  last  12  months.  With  both  1  and 
2: 

1.  Pain,  muscle  spasm,  and  significant 
limitation  of  motion  in  the  spine;  and 

2.  Appropriate  radicular  distribution  of 
significant  motor  loss  with  muscle  weakness 
and  sensory  and  reflex  loss. 

1.06  Osteomyelitis  or  septic  arthritis 
(established  by  X-ray): 

A.  Located  in  the  pelvis,  vertebra,  femur, 
tibia,  or  a  major  joint  of  an  upper  or  lower 
extremity,  with  persistent  activity  or 
occurrence  of  at  least  two  episodes  of  acute 
activity  within  a  6-month  period  prior  to 
adjudication,  manffested  by  local 
inflammatory,  and  systemic  signs  and 
laboratory  findings  (e.g.,  heat,  redness, 
swelling,  leucocytosis.  or  increased 
sedimentation  rate)  and  expected  to  last  at 
least  12  months  despite  prescribed  therapy; 
or 

B.  Multiple  localixations  and  systemic 
manifestations  as  in  A  above. 

1.09    Amputation  or  anatomical  deformity 
of  (i.e.,  loss  of  major  function  due  to 
degenerative  changes  associated  with 
vascular  or  neurological  deficits,  traumatic 


loss  of  muscle  mass  or  tendons  and  X-ray 
evidence  of  bony  anJtylosis  at  an  unfavorable 
angle,  joint  subluxation  or  instability): 

A.  Both  hands;  or 

B.  Both  feet  or 

C.  One  hand  and  one  foot 

1.10  Amputation  of  one  lower  extremity 
(at  or  above  the  tarsal  region): 

A.  Hemipelvectomy  or  hip  disarticulation, 
or 

B.  Amputation  at  or  above  the  tarsal  region 
due  to  peripheral  vascular  disease  or 
diabetes  mellitus;  or 

C.  Inability  to  use  a  prosthesis  effectively, 
and  requiring  obligatory  bilateral  upper  limb 
assistance  (e.g.,  walker,  crutches],  due  to  one 
of  the  following: 

1.  Vascular  disease;  or 

2.  Neurological  complicationa  (e.g.,  loss  of 
position  sense);  or 

3.  Stump  too  short  or  stump  complications 
persistent  or  are  expected  to  persist  for  at 
least  12  months  ttom  onset  or 

4.  Disorder  of  contralateral  lower  extremity 
which  severely  Limits  abilify  to  walk  and 
stand. 

1.11  Fracture  of  the  femur,  tibia,  tarsal 
bone,  or  pelvis  with  solid  union  not  evident 
on  X-ray  and  not  clinically  solid,  when  such 
determination  is  feasible,  and  ret\im  to  full 
weight-bearing  status  did  not  occur  or  is  not 
expected  to  occur  within  12  months  of  onset 

1.12  Fractures  of  an  upper  extremity  with 
non-union  of  a  fracture  of  the  shaft  of  the 
humerus,  radius,  or  ulna  under  continuing 
surgical  management  directed  toward 
restoration  of  functional  use  of  the  extremity 
and  such  function  was  not  restored  or 
expected  to  be  restored  within  12  months 
after  onset. 

1.13  Soft  tissue  injuries  of  an  upper  or 
lower  extremity  requiring  a  series  of  staged 
surgical  procedures  within  12  months  after 
onset  for  salvage  and/ or  restoration  of  major 
function  of  the  extremity,  and  such  major 
function  was  not  restored  or  expected  to  be 
restored  within  12  months  after  onset 

2M    Special  Senses  and  Speech 

A.  Ophthalmology 

1.  Causes  of  impairment  Diseases  or  injury 
of  the  eyes  may  produce  loss  of  central  or 
peripheral  vision.  Loss  of  central  vision 
results  in  inability  to  distinguish  detail  and 
prevents  reading  and  fine  work.  Loss  of 
peripheral  vision  restricts  the  ability  of  an 
individual  to  move  about  freely.  The  extent  of 
impairment  of  sight  should  be  determined  by 
visual  testing. 

2.  Central  visual  acuity.  A  loss  of  central 
visual  acuity  may  be  caused  by  impaired 
distant  and/or  near  vision.  However,  for  an 
individual  to  meet  the  level  of  severity 
described  in  2.02  and  2.04,  only  the  remaining 
central  visual  acuity  for  distance  of  the  better 
eye  with  best  correction  based  on  the  Snellen 
test  chart  measurement  may  be  used. 
Correction  obtained  by  special  visual  aids 
(e.g.,  contact  lenses)  v«il]  be  considered  if  the 
individual  has  the  abiUty  to  wear  such  aids. 

3.  Field  of  vision.  Impairment  of  peripheral 
vision  may  result  if  there  is  contraction  of  the 
visual  fields.  The  contraction  may  be  either 
symmetrical  or  irregular.  The  extent  of  the 
remaining  peripheral  visual  field  will  be 
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detennined  by  usual  perimetric  methods  at  a 
distance  of  330  mm.  under  illumination  of  not 
less  than  7-foot  candles.  For  the  phakic  eye 
(the  eye  with  a  lens],  a  3  mm.  white  disc 
target  will  be  used,  and  for  the  aphakic  eye 
(the  eye  without  a  lens),  a  6  mm.  white  disc 
target  will  be  used.  In  neither  instance  should 
corrective  spectacle  lenses  be  worn  during 
the  examination  but  if  they  have  been  used, 
this  fact  must  be  stated. 

Measurements  obtained  on  comparable 
perimetric  devices  may  be  used:  this  does  not 
include  the  use  of  tangent  screen 
measurements.  For  measurements  obtained 
using  the  Goldman  perimeter,  the  object  size 
designation  III  and  the  illumination 
designation  4  should  be  used  for  the  phakic 
eye,  and  the  object  size  designation  IV  and 
iiluminatian  designation  4  for  the  aphakic 
eye. 

Field  measurements  must  be  accompanied 
by  notated  field  charts,  a  description  of  the 
type  and  size  of  the  target  and  the  test 
distance.  Tangent  screen  visual  fields  are  not 
acceptable  as  a  measurement  of  peripheral 
field  loss. 

Where  the  loss  is  predominantly  in  the 
lower  visual  fields,  a  system  such  as  the 
weighted  grid  scale  for  perimetric  fields 
described  by  B.  Esterman  (see  Grid  for 
Scoring  Visual  Fields,  n.  Perimeter,  Archives 
of  Ophthalmology,  79:400, 1968)  may  be  used 
for  determining  whether  the  visual  field  loss 
is  comparable  to  that  described  in  Table  2. 

4.  Muscle  function.  Paralysis  of  the  third 
cranial  nerve  producing  ptosis,  paralysis  of 
accommodation,  and  dilation  and  immobility 
of  the  pupil  may  cause  significant  visual 
impairment.  When  all  the  muscles  of  the  eye 
are  paralyzed  including  the  iris  and  ciliary 
body  (total  ophthalmoplegia),  the  condition  is 
considered  a  severe  impairment  provided  it  is 
bilateral.  A  Gnding  of  severe  impairment 
based  primarily  on  impaired  muscle  function 
mus  be  supported  by  a  report  of  an  actual 
measurement  of  ocular  motility. 

5.  Visual  efficiency.  Loss  of  visual 
efficiency  may  be  caused  by  disease  or  injury 
resulting  in  a  reduction  of  central  visual 
acuity  or  visual  field.  The  visual  efficiency  of 
one  eye  is  the  product  of  the  percentage  of 
central  visual  efficiency  and  the  percentage 
of  visual  field  efficiency.  (See  Tables  No.  1 
and  2,  following  2.09.) 

6.  Special  situations.  Aphakia  represents  a 
visual  handicap  in  addition  to  the  loss  of 
central  visual  acuity.  The  term  monocular 
aphakia  would  apply  to  an  individual  who 
has  had  the  lens  removed  from  one  eye,  and 
who  still  retains  the  lens  in  his  other  eye,  or 
to  an  individual  who  has  only  one  eye  which 
is  aphakic.  The  term  binocular  aphakia  would 
apply  to  an  individual  who  has  had  both 
lenses  removed.  In  cases  of  binocular 
aphakia,  the  central  efficiency  of  the  better 
eye  will  be  accepted  as  75  percent  of  its 
value.  In  cases  of  monocular  aphakia,  where 


the  better  eye  is  aphakic,  the  central  visual 
efficiency  v^  be  accepted  as  SO  percent  of 
its  value.  (If  an  individual  has  binocular 
aphakia,  and  the  central  visual  acuity  in  the 
poorer  eye  can  be  corrected  only  to  20/200,  or 
less,  the  central  visual  efficiency  of  the  better 
eye  will  be  accepted  as  50  percent  of  its 
value.) 

Ocular  sjrmptoms  of  systemic  disease  may 
or  may  not  produce  a  disabling  visual 
impainnent  lliese  manifestations  should  be 
evaluated  as  part  of  the  underlying  disease 
entity  by  reference  to  the  particular  body 
system  involved. 

7.  Statutory  blindness.  The  term  "statutory 
blindness"  refers  to  the  degree  of  visual 
impairment  which  defines  the  term 
"blindness"  in  the  Social  Security  Act  Both 
2.02  and  2.03  A  and  B  denote  statutory 
blindness. 

B.  Otolaryngology 

1.  Hearing  impairmenL  Hearing  ability 
should  be  evaluated  in  terms  of  the  person's 
ability  to  hear  and  distinguish  speech. 

Loss  of  hearing  can  be  quantitatively 
determined  by  an  audiometer  which  meets 
the  standards  of  the  American  National 
Standards  Institute  (ANSI)  for  air  and  bone 
conducted  stimuli  (Le.,  ANSI  S  3.6-1968  and 
ANSI  S  3.1S-1972,  or  subsequent  comparable 
revisions)  and  performing  all  hearing 
measurements  in  an  environment  which 
meets  the  ANSI  standard  for  maximal 
permissible  background  sound  (ANSI  S  3.1- 
1977). 

Speech  discrimination  should  be 
determined  using  a  standardized  measure  of 
speech  discrimination  ability  in  quiet  at  a  test 
presentation  level  sufficient  to  ascertain 
maximum  discrimination  ability.  The  speech 
discrimination  measure  (test)  used,  and  the 
level  at  which  testing  was  done,  must  be 
reported. 

Hearing  tests  should  be  preceded  by  an 
otolaryngologic  examination  and  should  be 
performed  by  or  under  the  supervision  of  an  - 
otolaryngologist  or  audiologist  qualified  to 
perform  such  tests. 

In  order  to  establish  an  independent 
medical  judgment  as  to  the  level  of  severity 
in  a  claimant  alleging  dea&iess,  the  following 
examinations  should  be  reported: 
Otolaryngologic  examination,  pure  tone  air 
and  bone  audiometry,  speech  reception 
threshold  (SRT),  and  speech  discrimination 
testing.  A  copy  of  repwrts  of  medical 
examination  and  audiologic  evaluations  must 
be  submitted. 

Cases  of  alleged  "deaf  mutism"  should  be 
documented  by  a  hearing  evaluation.  Records 
obtained  from  a  speech  and  hearing 
rehabilitation  center  or  a  special  school  for 
the  deaf  may  be  acceptable,  but  if  these 
reports  are  not  available,  or  are  found  to  be 
inadequate,  a  current  hearing  evaluation 
should  be  submitted  as  outlined  in  the 
preceding  paragraph. 


2.  Vertigo  associated  with  disturbances  of 
labyrinthine-vestibular  function,  including 
Meniere's  disease.  These  disturbances  of 
balance  are  characterized  by  an  hallucination 
of  motion  or  loss  of  position  sense  and  a 
sensation  of  dizziness  which  may  be  constant 
or  may  occur  in  paroxysmal  attacks.  Nausea, 
vomiting,  ataxia,  aiul  incapacitation  are 
frequently  observed,  particularly  during  the 
acute  attack.  It  is  important  to  differentiate 
the  report  of  rotary  vertigo  from  that  of 
"dizziness"  which  is  described  as  light- 
headedness, unsteadiness,  confusion,  or 
syncope. 

Meniere's  disease  is  characterized  by 
paroxysmal  attacks  of  vertigo,  tinnitus,  and 
fluctuating  hearing  loss.  Remissions  arc 
unpredictable  and  irregular,  but  may  be 
longlasting:  hence,  the  severity  of  impairment 
is  best  determined  after  prolonged 
observation  and  serial  reexaminatioas. 

The  diagnosis  of  a  vestibular  disorder 
requires  a  comprehensive  neuro- 
otolaryngologic  examination  with  a  detailed 
description  of  the  vertiginous  episodes, 
including  notation  of  frequency,  severity,  and 
duration  of  the  attacks.  Pure  tone  and  speech 
audiometry  with  the  appropriate  special 
examinations,  such  as  Bekesy  audiometry, 
are  necessary.  Vestibular  function  is 
assessed  by  positional  and  caloric  testing, 
preferably  by  electronystagmography.  When 
polytograuns,  contrast  radiography,  or  other 
special  tests  have  been  performed,  copies  of 
the  reports  of  these  tests  should  be  obtained, 
in  addition  to  reports  of  skull  and  temporal 
bone  X-rays. 

3.  Organic  km  of  speech,  dossectomy  or 
laryngectomy  or  cicatricial  laryngeal  stenosis 
due  to  injury  or  infection  results  in  loss  of 
voice  production  by  normal  means.  In 
evaluating  organic  loss  of  speech  (see  208). 
ability  to  produce  speech  by  any  means 
includes  the  use  of  mechanical  or  electronic 
devices.  Impairment  of  speech  due  to 
neurologic  disorders  should  be  evaluated 
under  11.00-11.19. 

2.01     Category  of  Impaiiments,  Special 
Senses  and  Speech 

ZXm  Impairment  of  central  visual  acuity. 
Remaining  vision  in  the  better  eye  after  best 
correction  is  20/200  or  less. 

2.03  Contraction  of  peripheral  visual 
fields  in  the  better  eye. 

A.  To  10*  or  less  from  the  point  of  &cation: 
of  * 

B.  So  the  widest  diameter  subtends  an 
angle  no  greater  than  20°;  or 

C.  To  20  percent  or  less  visual  field 
efficiency. 

2.04  Loss  of  visual  efficiency.  Visual 
efficiency  of  better  eye  after  best  correction 
20  percent  or  less.  (The  percent  of  remaining 
visual  efficiency  =  the  product  of  the  percent 
of  remaining  central  visual  efficiency  and  the 


19628 Federal  Register  /  Vol.  47.  No.  88  /  Thursday.  May  6.  1982  /  Propoged  Rules 


percent  of  remaining  visual  field  efficiency.) 

2.05  Complete  homonymous  hemianopsia 
(with  or  without  macular  sparing).  Evaluate 
under  2.04. 

2.06  Total  bilateral  ophthalmoplegia. 

2.07  Disturbance  of  labyrinthine- 
vestibular function  (including Meniere's 
disease),  characterized  by  a  history  of 
frequent  attacks  of  balance  disturbance, 
tiimitus,  and  progressive  loss  of  hearing. 
With  both  A  and  B: 

A.  Disturbed  function  of  vestibular 
labyrinth  demonstrated  by  caloric  or  other 
vestibular  tests;  and 

B.  Hearing  loss  established  by  audiometry. 
2.06    Hearing  impairments  (hearing  not 

restorable  by  a  hearing  aid]  manifested  by: 

A.  Average  hearing  threshold  sensitivity 
for  air  conduction  of  90  decibels  or  greater, 
and  for  bone  conduction  to  corresponding 
maximal  levels,  in  the  better  ear,  determined 
by  the  simple  average  of  hearing  threshold 
levels  at  500, 1000,  and  2000  hz.  (see  2.00B>); 
or 

B.  Speech  discrimination  scores  of  40 
percent  or  less  in  the  better  ear. 

2.09    Organic  loss  of  speech  due  to  any 
cause  with  inability  to  produce  by  any  means 
speech  which  can  be  heard,  understood,  and 
sustained. 


Table  No.  1.— Percentage  of  Central  Vis- 
ual Efficiency  Corresponding  to  Cen- 
tral Visual  Acuity  Notations  for  Dis- 
tance IN  the  Phakic  and  Aphakic  Eye 
(Better  Eye) 


Snelen 

Paroem  central  visual 

DltoWc 

efficiency 

EngW) 

Pha- 
Wc' 

Apha- 
kic 
mon- 
ocular' 

binocu- 
lar* 

20/16 

20/20 

20/25 

20/32 „    

20/40 

20/50 

6/5 

e/e 
e/7.5 

6/10 
•/12 
6/15 
6/20 
6/24 
6/30 
6/38 
6/48 
6/60 

100 
100 
95 
80 
85 
75 
65 
60 
SO 
40 
30 
20 

SO 
SO 
47 
45 
42 
37 
32 
30 
25 
20 

75 
75 
71 
67 
64 
S6 

20/64 

20/80 

20/100 „ 

20/125 „... 

20/160 :. 

20/200 

48 
45 

37 
30 
22 

Co/Umn  and  Ute 

■  Phakic— 1.  A  lens  Is  proeont  in  both  eyes.  2.  A  lens  is 
present  In  ttie  belter  aye  and  absent  m  the  poorer  eye.  3.  A 
lens  is  present  ri  one  eye  and  tie  other  eye  is  enucleated. 

■Monocular.— 1.  A  lens  a  absent  In  the  better  eye  and 
present  in  the  poorer  eye.  2.  The  lenses  are  absent  in  both 
eyes;  however  the  central  vieust  acurty  m  the  poorer  eye 
after  best  corrsc*on  is  20/200  or  less.  3.  A  lens  is  absent 
kcm  one  aya  arid  the  other  aye  Is  enucleated. 

•  Binocular.— 1.  Ttia  lanaas  sre  absent  irom  both  eyes  and 
the  central  viaual  acuity  in  the  poorer  eye  after  best  correc- 
tion is  greater  than  20/200. 


Table  No.  2. — Chart  of  visual  field  showing  extent  of  normal  field  and  method  of  computing  percenl  of  visual  field  efficiency 


ISO* 


a7o» 

LF.FT  F.YF.  (05.) 


270* 

hk.iit  \.\  y.  (o.d.) 


W         3«5» 


1.  Diagram  of  right  eye  Illustrates  extent  of 
normal  visual  field  as  tested  on  standard 
perimeter  at  3/330  (3  mm.  white  disc  at  a 
distance  of  330  mm.)  under  7  foot-candles 


illumination.  The  sum  of  the  eight  principal 
meridians  of  this  field  total  500°. 

2.  The  percent  of  visual  field  efficiency  is 
obtained  by  adding  the  number  of  degrees  of 
the  eight  principal  meridians  of  the 


contracted  field  and  dividing  by  500.  Diagram 
of  left  eye  illustrates  visual  field  contracted 
to  30°  in  the  temporal  and  down  and  out 
meridians  and  to  20°  in  the  remaining  six 
meridians.  The  percent  of  visual  field 
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efficiency  of  this  field  i8:ex20+2X30=l 
80 -=-500= 0.38  or  36  percent  remaining  visual 
field  efficiency,  or  64  percent  loss. 
3.00    Respiratory  System 

A.  Introduction:  Impainnents  caused  by 
chronic  disorder  or  the  respiratory  system 
generally  result  from  irreversible  loss  of 
pulmonary  functional  capacity  (ventilatory 
impairment,  gas  exchange  impairment,  or  a 
combination  of  both).  The  most  common 
symptom  attributable  to  these  disorders  is 
dyspnea  on  exertion.  Cough,  wheezing, 
sputum  production,  hemoptysis,  and  chest 
pain  may  also  occur,  but  need  not  be  present 
However,  since  these  symptoms  are  common 
to  many  other  diseases,  evaluation  of 
impairments  of  the  respiratory  system 
requires  a  history,  physical  examination,  and 
chest  roentgenogram  to  establish  the 
diagnosis  of  a  chronic  respiratory  disorder. 
Pulmonary  function  testing  is  required  to 
provide  a  basis  for  assessing  severity  of  the 
impairment,  once  the  diagnosis  is  established 
by  appropriate  clinical  findings. 

Alternation  of  ventilatory  function  may  be 
due  primarily  to  chronic  obstructive 
pulmonary  disease  (emphysema,  chronic 
bronchitis,  chronic  asthmatic  bronchitis)  or 
restrictive  disorders  with  primary  loss  of  lung 
volume  (pulmonary  resection,  thoracoplasty, 
chest  cage  deformity  as  seen  in 
kyphoscoUosis),  or  infiltrative  interstitial 
disorders  (diffuse  fibrosis).  Impairment  of  gas 
exchange  without  significant  airway 
obstruction  may  be  produced  by  interstitial 
disorders  (diffuse  fibrosis).  Primary  disease 
of  pulmonary  circulation  may  produce 
pulmonary  vascular  hypertension  and, 
eventually,  heart  failure.  Whatever  the 
mechanism,  any  chronic  progressive 
pulmonary  disorder  may  result  in  cor 
pulmonale  or  heeirt  failure.  Chronic  infection 
caused,  most  frequently,  by  mycobacterial  or 
mycotic  organisms,  may  produce  extensive 
lung  destructian  resulting  in  servere  loss  of 
pulmonary  functional  capacity.  Some 
disorders  such  as  bronchiectasis  and  asthma 
may  be  characterized  by  acute,  intermittent 
illnesses  of  such  frequency  and  severity  to 
produce  severe  impairment  apart  fix>m 
intercurrent  functional  loss,  which  may  be 
mild. 

Most  chronic  pulmonary  disorders  may  be 
adequately  evaluated  on  the  basis  of  history, 
physical  examination,  chest  roentgenogram, 
and  ventilatory  function  tests.  Direct 
assessment  of  gas  exchange  by  exercise 
arterial  blood  gas  determination  or  diffusing 
capacity  is  required  only  in  specific  relatively 
rare  circumstances,  depending  on  the  clinical 
features  and  specific  diagnosis. 

B.  Mycobacterial  and  mycotic  infections  of 
the  lung  will  be  evaluated  on  the  basis  of  the 
resulting  impairment  to  pulmonary  function. 
Evidence  of  infectious  or  active 
mycobacterial  or  mycotic  infection,  such  as 
positive  cultures,  increasing  lesions,  or 
cavitation,  is  not,  by  itself,  a  basis  for 
determining  that  the  individual  has  a  severe 
impairment  which  is  expected  to  last  12 
months.  However,  if  these  factors  are 
abnormally  persistent,  they  should  not  be 
ignored.  For  example,  in  those  unusual  cases 
where  there  is  evidence  of  persistent 
pulmonary  infection  caused  by  mycobacterial 
or  mycotic  organisms  for  a  period  closely 


approaching  12  consecutive  months,  the 
clinical  findings,  complications,  treatment 
considerations,  and  prognosis  must  be 
carefully  assessed  determined  whether, 
despite  the  absence  of  impairment  of 
pulmonary  function,  the  individual  has  a 
severe  impairment  that  can  be  expected  to 
last  for  12  consecutive  months. 

C.  When  a  respiratory  impairment  is 
episodic  in  nature,  as  may  occur  in 
complications  of  bronchietasis  and  asthmatic 
bronchitis,  the  frequency  of  severe  episodes 
despite  prescribed  treatment  is  the  criterion 
for  determining  the  level  of  impairment 
Docimientation  for  episodic  asthma  should 
include  the  hospital  or  emergency  rtx>m 
records  indicating  the  dates  of  treatment 
clinical  findings  on  presentation,  what 
treatment  was  given  and  for  what  period  of 
time,  and  the  clinical  response.  Severe 
attacks  of  episodic  asthma,  as  listed  in 
section  3.03B,  are  defined  as  prolonged 
episodes  lasting  at  least  several  hours, 
requiring  intensive  treatment  such  as 
intravenous  drug  administration  or  inhalation 
therapy  in  a  hospital  or  emergency  room. 

D.  Documentation  of  ventilatory  function 
tests.  The  results  of  ventilatory  function 
studies  for  evaluation  under  tables  L  D.  and 
III  should  be  expressed  in  Uters  or  liters  per 
minute  (BTPS).  The  reported  one  second 
forced  expiratory  volume  (FEV,)  should 
represent  the  largest  of  at  least  three 
attempts.  One  satisfactory  maximum 
voluntary  ventilation  (MVV)  is  sufficient  "ITie 
MW  should  represent  the  observed  value 
and  should  not  be  calculated  from  FEV|. 
These  studies  should  be  repeated  after 
administration  of  a  nebulized  bronchodilator 
unlesss  the  prebronchodilator  values  are  80 
percent  or  more  of  predicted  normal  values  or 
the  use  of  bronchodilators  is  contraindicated. 
The  values  in  tables  L  II,  and  in  assume  that 
the  ventilatory  function  studies  were  not 
performed  in  the  presence  of  wheezing  or 
other  evidence  of  bronchospasm  or,  if  these 
were  present  at  the  time  of  the  examination, 
that  the  studies  were  repeated  after 
administration  of  a  bronchodilator. 
Ventilatory  function  studies  performed  in  the 
presence  of  bronchospasm,  without  use  of 
bronchodilators,  cannot  be  found  to  meet  the 
requisite  level  of  severity  in  tables  L  Q.  and 

m. 

The  appropriately  labeled  spirometric 
tracing,  showing  distance  per  second  on  the 
abscissa  and  the  distance  per  hter  on  the 
ordinate,  must  be  incorporated  in  the  file.  The 
manufacturer  and  model  number  of  the 
device  used  to  measure  and  record  the 
ventilatory  function  should  be  stated.  If  the 
spirogram  was  generated  other  then  by  direct 
pen  linkage  to  a  mechanical  displacement- 
type  spirometer,  the  spirometric  tracing  must 
show  the  calibration  of  volume  units  through 
mechanical  means  such  as  would  be  obtained 
using  a  giant  syringe.  The  FEVi  must  be 
recorded  at  a  speed  of  at  least  20  mm.  per 
second.  Calculation  of  the  FEV,  from  a  flow 
volume  loop  is  not  acceptable.  The  recording 
device  must  provide  a  volume  excursion  of  at 
least  10  mm.  per  liter.  The  MW  should  be 
represented  by  the  tidal  excursion  measured 
over  a  lO-to-15  second  interval.  Tracings 
showing  only  cumulative  volume  for  the 
MW  are  not  acceptable.  The  ventilatory 


function  tables  are  based  on  measurement  of 

the  height  of  the  individual  without  shoes. 
Studies  should  not  be  performed  during  or 
soon  after  an  acute  respiratory  illness.  A 
statement  should  be  made  as  to  the 
individual's  ability  to  understand  the 
directions  and  cooperate  in  performing  die 
test 

3.0CC    Documentation  ofduvnic 
impairment  of  gas  exchange — Arterial  blood 
gases  and  exercise  tests. 

1.  Introduction:  Exercise  tests  with 
measurement  of  arterial  blood  gases  at  rest 
and  during  exercise  should  be  purchased 
when  not  available  as  evidence  of  record  in 
cases  in  which  there  is  documentation  of 
chronic  pulmonary  disease,  but  the  existing 
evidence,  including  properly  performed 
ventilatory  function  tests,  is  not  adequate  to 
evaluate  the  severity  of  the  impairment 
Before  purchasing  arterial  blood  gas  tests, 
medical  history,  physical  examination,  report 
of  chest  roentgenogram,  ventilatory  function 
tests,  electrocardiographic  tracing,  and 
hematocrit  must  be  obtained  and  should  be 
evaluated  by  a  physician  competent  in 
pulmonary  medicine.  Arterial  bloold  gas  tests 
should  not  be  purchased  where  full 
development  shori  of  such  purchase  reveals 
that  the  impairment  meets  or  equals  any 
other  bating  or  when  the  claim  can  be 
adjudicated  on  some  other  Capillary  blood 
analysis  for  POi  or  PCOi  is  not  acceptable. 
Analysis  of  arterial  blood  gases  obtained 
after  exercise  is  stopped  is  not  acceptable. 

Generally,  individuals  with  an  FEVi  greater 
than  2.5  liters  or  an  MW  greater  than  100 
liters  per  minute  would  not  be  considered  for 
blood  gas  studies  unless  diffuse  interstitial 
pulmonary  fibrosis  was  noted  on  chest  X-rajr 
or  documented  by  tissue  diagnosis.  The 
exercise  test  facility  should  be  provided  wltfa 
the  clinical  reports,  report  of  chest 
roentgenogram,  and  spirometry  results 
obtained  by  the  DDS.  The  testing  facility 
should  determine  whether  exercise  testing  is 
clinically  contraindicated.  If  an  exercise  test 
is  clinically  contraindicated,  the  reason  for 
exclusion  from  the  test  should  be  stated  in 
the  report  of  the  exercise  test  facility. 

2.  Methodology.  Individuals  considered  for 
exercise  tesing  first  should  have  resting  PaO% 
PaCOt,  and  pH  determinations  by  the  testing 
facility.  The  samples  should  be  obtained  in 
the  sitting  or  standing  position.  The 
individual  should  be  exercised  under  steady 
state  conditions,  preferably  on  a  treadmill  for 
a  period  of  6  minutes  at  a  speed  and  grade 
providing  a  workload  of  approximately  17  mL 
Ot/kg./min.  If  a  bicycle  ergometer  is  used,  an 
exercise  equivalent  of  450  kgm./min.,  or  75 
watts,  should  be  used.  At  the  option  of  the 
facility,  a  warm-up  period  of  treadmill 
walking  may  be  performed  to  acquaint  the 
appUcant  with  the  procedure.  If,  during  the 
warm-up  period,  the  individual  cannot 
exercise  at  the  designated  level,  a  lower 
speed  and/or  grade  may  be  selected  in 
keeping  with  the  exercise  capacity  estimate. 
The  individual  should  be  monitored  by 
electrocardiogram  throughout  the  exercise 
and  representative  strips  taken  to  provide 
heart  rate  in  each  minute  or  exercise.  During 
the  5th  or  6th  minute  of  exercise,  an  arterial 
blood  gas  sample  should  be  drawn  and 
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analyzed  for  POt,  PCOi,  and  pH.  If  the  facility 
has  the  capability,  and  at  the  option  of  the 
DDS  and  the  facility,  minute  ventilation 
(BTPS)  and  oxygen  consumption  per  minute 
(STPD)  and  COi  production  (STPD)  should  be 
measured  during  the  5th  or  6th  minute  of 
exercise.  If  the  individual  fails  to  complete  6 
minutes  of  exercise,  the  facility  should 
comment  on  the  reason. 

The  report  should  contain  representative 
strips  of  electrocardiograms  taken  during  the 
exercise,  hermatocrit,  resting  and  exercise 
arterial  blood  gas  value,  speed  and  grade  of 
the  treadmill  or  bicycle  ergometer  exercise 
level  in  watts  or  kgm./min.,  and  duration  of 
exercise.  The  altitude  of  the  test  site, 
barometric  pressure,  and  normal  range  of 
blood  gas  values  for  that  facility  should  also 
be  reported. 

3.  Evaluation.  Three  tables  are  provided  in 
Listing  3.02C2  for  evaluation  of  arterial  blood 
gas  determinations  at  rest  and  during 
exercise.  The  blood  gas  levels  in  Listing 
3.02C2,  Table  IV-A,  are  applicable  at  test 
sites  situated  at  less  than  3000  feet  above  sea 
level.  The  blood  gas  levels  in  Listing  3.02C2, 
Table  IV-B,  are  applicable  at  test  sites 
situated  at  3000  through  6000  feet  above  sea 
level.  The  blood  gas  levels  in  Listing  3.02C2, 
Table  IV-C,  are  applicable  for  test  sites  over 
6000  feet  above  sea  level.  Tables  IV-B  and  C 
take  into  account  the  lower  blood  PaOi 
normally  found  in  individuals  tested  at  the 
higher  altitude.  When  the  barometric         ' 
pressure  is  unusually  high  for  the  altitude  at 
the  time  of  testing,  consideration  should  be 
given  to  those  cases  in  which  the  PaOt  falls 
slightly  above  the  requirements  of  Table  IV- 
A,  rV-B.  or  rV-C,  whichever  is  appropriate 
for  the  altitude  at  which  testing  was 
performed. 

3.01  Category  of  Impairments, 
Respiratory 

3.02  Chronic  Pulmonary  Insufficiency. 
With: 

A.  Chronic  obstructive  pulmonary  disease 
(due  to  any  cause].  With:  Both  FEV.  and 
MW  equal  to  or  less  than  values  specified  in 
Table  I  corresponding  to  the  person's  height 
without  shoes. 

Table  I 


Table  ll 


HeigM  (inches  without  shoes) 

FEV, 
equal  to 
or  lass 

BTPS) 

MW 

(MBQ 

equal  to 

or  lea* 

lhan(L/ 

n*i.) 

60  or  less  ..  _ 

1.0 
1.1 
1.2 
1.3 

1.4 
1.5 
1.6 

40 

«1-«3 

44 

4*-f$ 

48 
52 

ee-67 ._ 

6e-<9..  _.  _„ 

70-71 „. 

60 

7?  nr  mn™       

64 

B.  Chronic  restrictive  ventilatory  disorders. 
With:  Total  vital  capacity  equal  to  or  less 
than  values  specified  in  Table  D 
corresponding  to  the  person's  height  without 
shoes.  In  severe  kyphoscohosis,  the  measured 
span  between  the  fingertips  when  the  upper 
extremities  are  abducted  90  degrees  shoiild 
be  substituted  for  height. 


IMgM  (inchea  wilhoul  Shoes) 

VC  equal 
toorless 
than(U 

59  or  less- 

1.0 

60-63 _ 

64-66 „ 

1.1 

1.2 

R7-R9               _ 

1.3 

70  rr  mora _ 

1.4 

Table  IV-B — Continued 

(Applicable  at  test  sites  3000  through  6000  leet  atXTve  sea 
level] 


C.  Chronic  impairment  of  gas  exchange 
(due  to  any  cause).  With: 

1.  Total  vital  capacity  equal  to  or  less  than 
the  values  in  Tables  III  below,  corresponding 
to  the  person's  height  without  shoes. 

Table  hi 


HeigM  (indws  without  shoes) 

VCequri 

loorlesa 
than(U 

57orlesa 

1.2 

•M-HI 

^3 

«n-«i 

1.4 

K>-R.T                    

1.5 

IU-A<i    

18 

66-67 

m-RQ                    , ,,                  

1.7 
1A 

■m-Ti 

1.S 

72  or  mora «. ^ 

2.0 

or 

2.  Steady-State  exercise  blood  gases 
demonstrating  vahies  of  PaOi  and 
simultaneously  determining  PaOi,  measured 
at  a  workload  of  approximately  17  ml.  O*/ 
kg./min.  or  less  of  exercise,  equal  to  or  less 
than  the  values  specified  in  Table  IV-A  or 
IV-B  or  IV-C 

Table  IV-A 


tAppficable  at  test  sites  less  than.  3.000  feet  above  sea 
laveil 

Arterial  PtX).  (mm  Hg-) 

ArtetW 

PC. 
aquatto 

orlaaa 

Vntn  (mm 

Hg) 

^orb«im> 

66 

ai              

64 

32..      .    ...              . .     _ 

63 

33 _ 

62 

34  _ „     

61 

35 

60 

»«                                              ,          ,       , 

58 

37 _.. 

56 

38 ..     „ 

57 

•» 

56 

*a  or  MiQwe 

55 

Table  IV-B 

[Applicable  at  lest  site*  3000  through  6000  leet  above  sea 
levell 


Arterial  PCO .  (mm  Hg) 

Arterial 

PO. 

equal  to 

or  less 

than  [nun 

Hg) 

^  or  imkm          

60 

31  „ 

59 

n                       

56 

M         

57 

34   

56 

35 ..._ 

38 

37            ,,. 

55 
54 

S3 

■V*             -  

52 

39 -     _    .     _ 

51 

Arterial  KX>>  (mm  Hg) 

Artenal 

PO. 

equal  to 

or  less 

than  (mm 

Hg) 

SO 

TABLE  IV-C 

(Applicable  at  lest  sites  over  6.0(X)  feet  tixm  see  tevell 


Arterial  ItXI.  (mm  Hg] 

Artariai 

PO. 

equal  to 

or  less 
than  (mm 

Wor^ove 

55 

•''1 

54 

32 

99 

53 
52 

94                                            

51 

35 , _    „         _„    _.       

SO 

48 

57     

46 

9«          ,    , 

47 

a» 

48 

an^ftviHf              

45 

OR 

3.  Diffusing  capacity  for  the  lungs  for 
carbon  monoxide  less  than  6  ml./mm.  Hg/ 
min.  (steady-state  methods]  or  less  than  9 
ml./mm.  Hg/min.  (single  breath  method)  or 
less  than  30  percent  of  predicted  normal  (All 
methods,  actual  values,  and  predicted  normal 
values  for  the  methods  used  should  be 
reported.]:  OR 

4.  Mixed  obstructive  ventilatory  and  gas 
exchange  impairment.  Evaluate  under  the 
criteria  in  3.02A  and  B,  and  C. 

3.03    Asthma.  With: 

A.  Chronic  asthmastic  bronchitis.  Evaluate 
under  the  criteria  for  chronic  obstructive 
ventilatory  impairment  in  3.02A;  OR 

B.  Episodes  of  severe  attacks  (See  3.00C), 
in  spite  of  prescribed  treatment,  occurring  at 
least  once  every  2  months  or  on  an  average  of 
at  least  6  times  a  year,  and  prolonged 
expiration  with  wheezing  or  rhonchi  on 
physical  examination  between  attacks. 

3.06  Pneumoconiosis  (demonstrated  by 
roentgenographic  evidence).  Evaluate  imder 
criteria  in  3.02. 

3.07  Bronchiectasis  (demonstrated  by 
radio-opaque  material).  With: 

A.  Episodes  of  acute  bronchitis  or 
pneimionia  or  hemoptysis  (more  than  blood- 
streaked  sputum)  oonirring  at  least  every  2 
months;  OR 

B.  Impairment  of  pubnonary  fimction  due  to 
extensive  disease  should  be  evaluated  under 
the  applicable  criteria  in  3.02. 

3.08  Mycobacterial  infection  of  the  lung. 
Impairment  of  pulmonary  function  due  to 
extensive  disease  should  be  evaluated  tmder 
appropriate  criteria  in  3.02. 

3.09  Mycotic  infection  of  the  lung. 
Impairment  of  pulmonary  fiinction  due  to 
extensive  disease  shouiti  be  evaluated  under 
the  appropriate  criteria  in  3.02. 

3.11    Cor  pulmonale  or  pulmonary 
vascular  hypertension.  Evaluate  under  the 
criteria  in  4.02D. 
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4JI0    Caidiovasciilar  System 

A.  Severe  cardiac  impairment  results  from 
one  or  more  of  three  consequences  of  heart 
disease:  (1)  congestive  heart  failure;  (2) 
ischemia  (with  or  without  necrosis)  of  heart 
muscle;  (3)  conduction  disturbances  and/or 
arrhythmias  resulting  in  cardiac  syncope. 

With  diseases  of  arteries  and  veins,  severe 
impairment  may  result  from  disorders  of  the 
vasculature  in  the  central  nervous  system, 
eyes,  kidneys,  extremities,  and  other  oi^ans. 

The  criteria  for  evaluating  impairment 
resulting  from  heart  disease  or  diseases  of 
the  blood  vessels  are  based  on  symptoms, 
physical  signs  and  pertinent  laboratory 
fmdings. 

B.  Congestive  heart  failure  is  considered  in 
the  Listing  under  one  category  whatever  the 
etiology  {i.e.,  arteriosclerotic,  hypertensive, 
rheumatic  plumonary,  congential,  or  other 
organic  heart  disease).  Congestive  heart 
failure  is  not  considered  to  have  been 
established  for  the  purpose  of  4.02  unless 
there  is  evidence  of  vascular  congestion  such 
as  hepatomegaly  or  peripheral  or  pulmonary 
edema  which  is  consistent  with  the  clinical 
diagnosis.  [Radiological  description  of 
vascular  congestion,  unless  supported  by 
appropriate  clinical  evidence,  should  not  be 
construed  as  pulmonary  edema.)  The  findings 
of  vascular  congestion  need  not  be  present  at 
the  time  of  adjudication  (except  for  4.02A), 
but  must  be  causally  related  to  the  current 
episode  of  severe  impairment  llie  findings 
other  than  vascular  congestion  must  be 
persistent 

Other  congestive,  ischemic  or  restrictive 
(obstructive)  heart  disease  such  as  caused  by 
cardiomyopathy  or  aortic  stenosis  may  result 
in  severe  impairment  due  to  congestive  heart 
failure,  rhythm  disturbances,  or  ventricular 
outflow  obetruction  in  the  absence  of  left 
ventricular  enlargement  as  described  in 
4.02B1.  However,  the  ECC  criteria  as  defined 
in  4.02B2  should  be  fulfilled.  Clinical  findings 
such  as  symptoms  of  dyspnea,  fatigue, 
rhythm  disturbances,  etc.  should  be 
documented  and  the  diagnosis  confirmed  by 
echocardiography  or  at  cardiac 
catheterization. 

C  Hypertensive  vascular  disease  does  not 
reult  in  severe  impairment  unless  it  causes 
severe  damage  to  one  or  more  of  four  end 
organs;  heart  brain,  kidneys,  or  eyes 
(retinae).  The  presence  of  such  damage  must 
be  established  by  appropriate  abnormal 
physical  signs  and  laboratory  findings  as 
specified  in  4.02  or  4.04,  or  for  the  body 
system  involved. 

D.  Ischemic  heart  disease  may  result  in 
severe  impairment  due  to  chest  pain. 
Description  of  the  pain  must  contain  the 
clinical  characteristics  as  discussed  under 
4.00E.  In  addition,  the  clinical  impression  of 
chest  pain  of  cardiac  origin  must  be 
supported  by  objective  evidence  as  described 
under  4.00  F.  G,  or  R 

E.  Chest  pain  of  cardiac  origin  ia 
considered  to  be  pain  wiiich  is  precipitated 
by  effort  and  promptly  relieved  by  sublingual 
nitroglycerin  or  rapid-acting  nitrates  or  rest 
The  character  of  the  pain  is  classically 
described  ss  crushing,  squeezing,  burning,  or 
oppressive  pain  located  in  the  chest 
Occluded  is  sharp,  sticking  or  rhythmic  pain, 
pain  occurring  on  exercise  should  be 


described  specifically  as  to  usual  inciting 
factors  (kind  and  degree),  character,  location, 
radiation,  duration,  and  response  to 
nitroglycerin  or  rest 

So-called  "anginal  equivalent"  locations 
manifested  by  pain  in  the  throat  arms,  or 
hands  have  the  same  vaUdity  as  the  chest 
pain  described  above.  Status  anginosus  and 
variant  angina  of  the  Prinzmetal  type  (e.g., 
rest  angina  with  transitory  ST  elevation  on 
electrocardiogram)  will  be  considered  to 
have  the  same  validity  as  classical  angina 
pectoris  as  descrit>ed  above.  Shortness  of 
breath  as  an  isolated  finding  should  not  be 
considered  as  an  anginal  equivalent 

Chest  pain  that  appears  to  be  of  cardiac 
origin  may  be  caused  by  noncoronary 
conditions.  Evidence  for  the  latter  should  be 
actively  considered  in  determining  whether 
the  chest  pain  is  of  cardiac  origin.  Among  the 
more  common  conditions  which  may 
masquerade  as  angina  are  gastrointestinal 
tract  lesions  such  as  bihary  tract  disease, 
esophagitis,  hiatal  hernia,  peptic  ulcer,  and 
pancreatitis;  and  musculoskeletal  lesions 
such  as  costochondritis  and  cervical  arthritis. 

F.  Documentation  of  electrocardiography. 

1.  Electrocardiograms  obtained  at  rest 
must  be  submitted  in  the  original  or  a  legible 
copy  of  a  12-lead  tracing,  appropriately 
labeled,  with  the  standardization  inscribed 
on  the  tracing.  Alteration  in  standardization 
of  specific  leads  (such  as  to  accommodate 
large  QRS  amplitudes)  must  be  shown  on 
those  leads. 

The  effect  of  drugs,  electrolyte  imbalance, 
etc,  should  be  considered  as  possible 
noncoronary  causes  of  ECG  abnormalitiet, 
especially  those  involving  the  ST  segment  If 
needed  and  available,  pre-drug  (especiaUy 
predigitalis)  tracings  should  be  obtained. 

The  term  "ischemic"  is  used  in  4.04  to 
describe  a  pathologic  ST  deviatioa 
Nonspecific  repolarization  changes  should 
not  be  confused  with  ischemic  configurations 
or  a  current  of  injury. 

Detailed  descriptions  or  computer 
interpretations  without  the  ori^nal  or  legible 
copies  of  the  ECG  are  not  acceptable. 

2.  Electrocardiograms  obtained  in 
conjunction  mrith  exercise  tests  must  include 
the  original  tracings  or  a  legible  copy  of 
appropriate  leads  obtained  before,  during, 
and  after  exercise.  Test  control  tracings, 
taken  before  exercise  in  the  upright  [>osition. 
must  be  obtained.  An  ECG  after  20  seconds 
of  vigorous  hyperventilation  should  be 
obtained.  A  posthypervetilabon  tracing  may 
be  essential  for  the  proper  evaluation  of  a 
"positive"  test  in  certain  circumstances,  such 
as  in  women  with  evidence  of  mitral  valve 
prolapse.  A  tracing  should  be  taken  at 
approximately  5  METs  of  exercise  and  at  die 
time  the  ECG  becomes  abnormal  according  to 
the  criteria  in  AXHA.  The  time  of  onset  of 
these  abnormal  changes  must  be  noted,  and 
the  ECG  tracing  taken  at  the  time  should  be 
obtained.  Exercise  histograms  %vithout  the 
original  tracings  or  legible  copies  are  not 
acceptable. 

Whenever  electrocardiographically 
documented  stress  test  data  are  submitted, 
irrespective  of  the  type,  the  standardizatioa 
must  be  inscribed  en  the  tracings  and  the 
strips  must  be  labeled  appropriately, 
indicating  the  times  recorded.  The  degree  of 


exercise  achieved,  the  blood  pressure  levels 
during  the  test  and  any  reason  for 
terminating  the  test  should  be  included  in  the 
report 
G.  Exercise  testing. 

1.  When  to  purchase.  Since  the  results  of  a 
treadmill  exercise  test  are  the  primary  basis 
for  adjudicating  claims  under  4.04,  they 
should  be  included  in  the  file  whenever  thejr 
have  been  performed.  There  are  also 
circumstances  under  which  it  will  be 
appropriate  to  purchase  exercise  tests. 
Generally,  these  are  limited  to  claims 
involving  chest  pain  which  is  considered  to 
be  of  cardiac  origin  but  without  corroborating 
ECG  or  other  evidence  of  ischemic  heart 
disease. 

Exercise  tests  should  not  be  purchased  in 
the  absence  of  alleged  chest  pain  of  cardiac 
origin.  Even  in  the  presence  of  an  allegation 
of  chest  pain  of  cardiac  origin,  an  exercise 
test  should  not  t>e  purchased  where  full 
development  short  of  such  a  purchase  reveals 
that  the  impairment  meets  or  equals  any 
Listing  or  the  claim  can  be  adjudicated  on 
some  other  basis. 

2.  Methodology.  When  an  exerdse  test  is 
purchased,  it  should  be  a  treadmill  tyjie  using 
a  continuous  progressive  multistage  regimen. 
The  targeted  heart  rate  should  be  not  less 
than  85  percent  of  the  maximum  predicted 
heart  rate  unless  it  becomes  hazardous  to 
exercise  to  that  heart  rate  or  becomes 
unnecessary  because  the  ECG  meets  the 
criteria  in  4.04A  at  a  lower  heart  rate  (see 
also  4.00F.2).  Beyond  these  requirements,  it  is 
prudent  to  accept  the  methodology  of  a 
qualified,  competent  test  facility.  In  any  case, 
a  precise  description  of  the  protocol  that  was 
followed  must  be  provided. 

3.  Limitations  of  exercise  testing.  Exerdae 
testing  should  not  be  purchased  for 
individuals  who  have  the  following:  mutable 
progressive  angina  pectoris;  recent  onset 
(approximately  2  months)  of  angina: 
congestive  heart  failure;  uncontrolled  serious 
arrhythmias  (including  uncontrolled  auricular 
fibrillation);  second  or  third-degree  heart 
block:  Wolfi-Parkinson- White  syndrome: 
uncontrolled  severe  hypertension:  severe 
aortic  stenosis;  severe  pulmonary 
hypertension;  dissecting  or  ventricular 
aneurysms;  acute  illness;  limiting 
neurological  or  musculoskeletal  impairmenta; 
or  for  individuals  on  medication  where 
performance  of  stress  testing  may  constitute 
a  significant  risk. 

The  presence  of  noncoronary  at 
nonischemic  factors  which  may  influence  the 
ECG  resp>onse  to  exercise  include 
hypokalemia,  hyperventilation, 
vasoregulatory  asthenia,  significant  anemia, 
left  bundle  branch  block,  and  otiier  heart 
disease,  particularly  valvular. 

Digitalis  may  cause  ST  segment 
abnormahties  at  rest  during,  and  after 
exercise.  Digitalis-related  ST  depression, 
present  at  rest  may  become  accentuated  and 
result  in  false  interpretations  of  the  ECG 
taken  during  or  after  exercise  test 

4.  Evaluation.  Where  the  evidence  includes 
the  results  of  a  treadmill  exercise  test  this 
evidence  is  the  primary  basis  for  adjudicating 
claims  under  4.04.  For  purposes  of  the  social 
security  disability  program,  treadmill 
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exercise  testing  «vill  be  evalaated  on  the 
basis  of  the  level  at  which  the  test  becomes 
positive  in  accordance  with  the  ECG  criteria 
in  §  4.04A.  However,  the  significance  of 
findings  of  a  treadmill  exercise  teat  must  be 
considered  in  light  of  the  clinical  course  of 
the  disease  which  may  have  occurred 
subsequent  to  performance  of  the  exercise 
test.  The  criteria  in  4.04B  are  not  applicable  if 
there  is  documentation  of  an  acceptable 
treadmill  exercise  test.  If  there  is  no  evidence 
of  a  treadmill  exercise  test  or  if  the  test  is  not 
acceptable,  the  criteria  in  4.04B  should  be 
used.  The  level  of  exercise  is  considered  in 
terms  of  multiples  of  METs  (metabolic 
equivalent  units).  One  MET  is  the  basal  Oi 
requirement  of  the  body  in  an  inactive  state, 
sitting  quietly,  it  is  considered  by  most 
authorities  to  be  approximately  3.5  ml.  Oi/ 
kg./min. 

H.  Angiographic  evidence. 

1.  Coronary  arteriography.  This  procedure 
is  not  to  be  purchased  by  the  Social  Security 
Administration.  Should  the  results  of  such 
testing  be  available,  the  report  should  be 
considered  as  to  the  quality  and  kind  of  data 
provided  and  its  applicability  to  the 
requirements  of  the  Listing  of  Impairments.  A 
copy  of  the  report  of  the  catheterization  and 
ancillary  studies  should  be  obtained.  The 
report  should  provide  information  as  to  the 
technique  used,  the  method  of  assessing 
coronary  lumen  diameter,  and  the  nature  and 
location  of  any  obstructive  lesions. 

It  is  helpAil  to  know  the  method  used,  the 
number  of  projections,  and  whether  selective 
engagement  of  each  coronary  vessel  was 
satisfactorily  accompHshed.  If  is  also 
important  to  know  whether  the  injected 
vessel  was  entirely  and  uniformly  opacified, 
thus  avoiding  the  artifactual  appearance  of 
narrowing  or  an  obstruction. 

Coronary  artery  spasm  induced  by 
intracoronary  catheterization  is  not  to  be 
considered  as  evidence  of  ischemic  heart 
disease. 

Estimation  of  the  functional  significance  of 
an  obstructive  lesion  may  also  be  aided  by 
description  of  how  well  the  distal  part  of  Uie 
vessel  is  visuali2ed.  Some  patients  with 
severe  proximal  coronary  atherosclerosis 
have  well-developed  large  collateral  blood 
supply  to  the  distal  vessels  without  evidence 
of  myocardial  damage  or  ischemia,  even 
under  conditions  of  severe  stress. 

2.  Left  ventriculography.  The  report  should 
described  the  local  contractiHty  of  the 
myocardium  as  may  be  evident  from  areas  of 
hypokinesia,  dyskinesia,  or  akinesia;  and  the 
overall  contractility  of  the  myocardium  as 
measured  by  the  ejection  fraction. 

3.  Proximal  coronary  arteries  (see  4.04B7) 
will  be  considered  as  the: 

a.  Right  coronary  artery  proximal  to  the 
acute  marginal  branch; 

b.  Left  anterior  descending  coronary  artery 
proximal  to  the  first  septal  perforator;  and 

c.  Left  circumlex  coronary  artery  proximal 
to  the  first  obtuse  marginal  branch. 

I.  Results  of  other  tests.  Information  fi-om 
adequate  reports  of  other  tests  such  as 
radionochde  studies  or  echocardiography 
should  be  considered  where  that  information 
is  comparable  to  the  requirements  in  the 
listing.  An  ejection  fraction  measured  by 
echocardiography  is  not  determinative,  but 


may  be  given  consideration  in  the  context  of 
associated  findings. 

J.  Major  surgical  procedures.  The  amount 
of  function  restored  and  the  time  required  to 
effect  improvement  after  heart  or  vascular 
surgery  vary  with  the  nature  and  extent  of 
the  disorder,  the  type  of  surgery,  and  other 
individual  factors.  If  the  criteria  described  for 
heart  or  vascular  disease  are  met,  proposed 
heart  or  vascular  surgery  (coronary  artery 
bypass  procediuv,  valve  replacement,  major 
arterial  grafts,  etc.)  does  not  militate  against 
a  finding  of  disability  with  subsequent 
assessment  of  severity  postoperatively. 

The  usual  time  after  surgery  for  adequate 
assessment  of  the  results  of  surgery  is 
considered  to  be  approximately  3  months. 
Assessment  of  the  severity  of  the  impairment 
foUowing  surgery  requires  adequate 
documentation  of  the  pertinent  evaluations 
and  tests  performed  foUowing  surgery,  such 
as  an  interval  history  and  physical 
examination,  with  emphasis  on  those  signs 
and  symptoms  which  might  have  changed 
postoperatively,  as  well  as  X-rays  and 
electrocardiograms.  Where  treadmill  exercise 
tests  or  angiography  have  been  performed 
following  the  surgical  procedure,  the  results 
of  these  tests  should  be  obtained. 

Documentation  of  the  preoperative 
evaluation  and  a  description  of  the  surgical 
procedure  are  also  required.  The  evidence 
should  be  documented  from  hospital  records 
(catheterization  reports,  coronary 
arteriographic  reports,  etc.)  and  the  operative 
note. 

Implantation  of  a  cardiac  pacemaker  is  not 
considered  a  major  surgical  procedure  for 
purposes  of  this  section. 

K.  Evaluation  of  peripheral  arterial 
disease.  The  evaluation  of  peripheral  arterial 
disease  is  based  on  medicaUy  a<x:eptable 
clinical  findings  providing  adequate  history 
and  phj^sical  examination  findings  describing 
the  impairment,  and  on  doctmientation  of  the 
appropriate  laboratory  techniques.  The 
specific  findings  stated  in  Listing  4.13 
represent  the  level  of  severity  of  that 
impairment  these  findings,  by  themselves, 
are  not  intended  to  represent  the  basis  for 
establishing  the  clinical  diagnosis.  The 
severity  of  the  impairment  is  based  on  the 
symptomatohjgy,  physical  findings,  Doppler 
studies  before  and  after  a  standard  exercise 
test  and/or  angiographic  findings. 

The  requirements  for  evaluation  of 
peripheral  arterial  disease  in  Listing  4.13B  are 
based  on  the  ratio  of  systolic  blood  pressure 
at  the  ankle,  determined  by  Doppler  study,  to 
the  systolic  blood  pressure  at  the  brachial 
artery  determined  at  the  same  time.  Results 
of  piethysmographic  studies,  or  other 
techniques  providing  systohc  blood  pressure 
determinations  at  the  ankle,  should  be 
considered  where  the  information  is 
comparable  to  the  requirements  in  the  listing. 

Listing  4.13B.1  provides  for  determining 
that  the  bsting  is  met  when  the  resting  ankle/ 
brachial  systolic  blood  pressure  ratio  is  less 
than  0.50.  Listing  4.13B.2  provides  additional 
criteria  for  evaluating  periphearal  arterial 
impairment  on  the  basis  of  exercise  studies 
when  the  resting  ankle/brachial  systohc 
blood  pressure  ratio  is  0.50  or  above.  The 
results  of  exercise  studies  should  describe 
the  level  of  exercise  (e.g.,  speed  and  grade  of 


the  treadmill  settings),  the  duration  of 
exercise,  symptoms  during  exercise,  the 
reasons  for  stopping  exercise  if  the  expected 
level  of  exercise  was  not  attained,  blood 
pressures  at  the  ankle  and  other  pertinent 
levels  measured  after  exercise,  and  the  time 
required  to  return  the  systolic  blood  pressure 
toward,  or  to,  the  preexercise  level.  When 
exercise  Doppler  studies  are  purchased  by 
the  Social  Security  Administration,  it  is 
suggested  that  the  requested  exercise  be  on  a 
treadmill  at  2  mph.  on  a  12  percent  grade  for  5 
minutes.  Exercise  studies  should  not  be 
performed  on  individuals  for  whom  exercise 
is  contraindicated.  Hie  methodology  of  a 
qualified,  competent  facility  should  be 
accepted.  In  any  case,  a  precise  description 
of  the  protocol  that  was  followed  must  be 
provided. 

It  must  be  recongized  that  application  of 
the  criteria  in  Listing  4.13B  may  be  limited  in 
individuals  who  have  severe  calcific 
(Monckebei^'s)  sclerosis  of  the  peripheral 
arteries  or  severe  small  vessel  disease  in 
individuals  with  diabetes  mellitus. 

4.01    Category  of  Impairments, 
Cardiovascular  System 

4.02  Congestive  heart  failure  (manifested 
by  evidence  of  vascular  congestion  such  as 
hepatomegaly,  peripheral  or  pulmonary 
edema).  With: 

A.  Persistent  congestive  heart  failure  on 
clinical  examination  despite  prescribed 
therapy;  or 

B.  Persistent  left  ventricular  enlargement 
and  hjrpertrophy  doonoented  by  both: 

1.  Extension  of  the  cardiac  shadow  (left 
ventricle)  to  the  vertebral  oohm»  on  a  left 
lateral  chest  roentgenogram;  and 

2.  ECG  sbowing  QRS  duratioB  less  than 
0.12  second  with  S,,  plus  R^  (or  R^.)  of  35 
mm.  or  greater  and  ST  segment  depressed 
more  than  0.5  mm.  and  low,  diphasic  or 
inverted  T  waves  in  leads  with  tall  R  waves; 
or 

C.  Persistent  "mltraT  type  heart 
involvement  documented  by  left  atrial 
enlargement  shown  by  double  shadow  on  PA 
chest' roentgenogram  (or  characteristic 
distortion  of  barium-filled  esophagus)  and 
either 

1.  ECG  showing  QRS  duration  less  than 
0.12  second  with  S,i  plus  R^  (or  R^)  of  35 
mm.  or  greater  and  ST  segment  depressed 
more  than  0.5  mm.  and  low,  diphasic  or 
inverted  T  waves  in  leads  with  tall  R  waves: 
or 

2.  ECG  evidence  of  right  ventricular 
hypertrophy  with  R  wave  of  5.0  nun.  or 
greater  in  lead  V|  and  progressive  decrease 
in  R/S  amplitude  from  lead  Vi  to  V»  or  V<;  or 

D.  Cor  pulmonale  (non-acute)  documented 
by  both: 

1.  Right  ventricular  enlargentent  (or 
prominence  of  the  right  out-flow  tract)  on 
chest  roentgenogram  of  fluoroscopy;  and 

2.  ECG  evidence  of  right  ventricular 
hypertrophy  with  R  wave  of  5.0  nun.  or 
greater  in  lead  Vi  and  progressive  decrease 
in  R/S  amplitude  from  lead  Vi  to  V.  or  V*. 

4.03  Hypertensive  vxacutar  disease. 
Evaluate  under  4.02  or  4.04  or  under  the 
criteria  for  the  affected  body  system. 
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4.04    Ischemic  heart  disease  with  chest 
pain  of  cardiac  origin  as  described  in  4.00E. 
With: 

A.  Treadmill  exercise  test  (see  AJOO  F  and 
(G)  demonstrating  one  of  the  following  at  an 
exercise  level  of  5  METs  or  less: 

1.  Horizontal  or  downsloping  depression 
(from  the  standing  control)  of  the  ST  segment 
to  1.0  mm.  or  greater,  lasting  for  at  least  0.08 
second  after  the  J  junction,  and  clearly 
discernible  in  at  least  two  consecutive 
complexes  which  are  on  a  level  baseline  in 
any  lead;  or 

2.  junctional  depression  occurring  during 
exercise,  remaining  depressed  (from  the 
standing  control)  to  2.0  mm.  or  greater  for  at 
least  0.08  second  after  the  J  jimction  (the  so- 
called  slow  upsloping  ST  segment),  and 
clearly  discernible  in  at  least  two  consecutive 
complexes  which  are  on  a  level  baiibline  in 
any  lead;  or 

3.  Premature  ventricular  systoles  which  are 
multiform  or  bidirectional  or  are  sequentially 
faiscrlbed  (3  or  more);  or 

4.  ST  segment  elevation  to  3  mm.  or  greater; 
or 

5.  Development  of  second  or  third  degree 
heart  block;  or 

B.  In  the  absence  of  a  report  of  an 
accepUble  treadmill  exercise  test  (see  4.00G), 
one  of  the  following: 

1.  Transmural  myocardial  infarction 
exhibiting  a  QS  pattern  or  a  Q  wave  with 
amplitude  at  least  l/3rd  or  R  wave  and  with 
a  duratioin  of  0.04  second  or  more.  (If  these 
are  present  in  leads  ID  and  aVF  only,  the 
requisite  Q  wave  fidings  must  be  shown,  by 
labelled  tracing,  to  persist  on  deep 
inspiration):  or 

2.  Resting  ECG  ffaidings  showing  ischemic- 
type  (see  \  4.00F1)  depression  of  ST  segment 
to  more  than  0.5  mm.  in  either  (a)  leads  I  and 
aVL  and  V.  or  (b)  leads  D  and  III  and  aVF  or 
(c)  leads  Vi  through  V,;  or 

3.  Resting  ECG  findings  showing  an 
ischemic  configuration  or  current  of  injury 
(see  4.0(ffl)  with  ST  segment  elevation  to  2 
mm.  or  more  in  either  (a)  leads  I  and  aVL  and 
V,  or  (b)  leads  D  and  III  and  aVF  or  (c)  leads 
V»  through  V*  or 

4.  Resting  ECG  findings  showing 
symmetrical  inversion  of  T  waves  to  5.0  mm. 
or  more  in  any  two  leads  except  leads  ID  or 
aVRorV,  orV,;or 

5.  Invert  on  of  T  wave  to  1.0  mm.  or  more 
in  any  of  leads  I,  n,  aVL.  V,  to  V.  and  R  wave 
of  5.0  mm.  or  more  in  lead  a VL  and  R  wave 
greater  than  S  wave  in  lead  aVF;  or 

6.  "Double"  Master  Two-Step  test 
demonstrating  one  of  the  following: 

a.  Ischemic  depression  of  ST  segment  to 
more  than  0.5  mm.  lasting  for  at  least  0.08 
second  beyond  the  )  junction  and  clearly 
discernible  in  at  least  two  consecutive 
complexes  which  are  on  a  level  baseline  in 
any  lead;  or 

b.  Development  of  a  second  or  third  degree 
heart  block;  or 

7.  Angiographic  evidence  (see  4.00H) 
(obtained  independent  of  social  security 
disability  evaluation)  showing  one  of  the 
following: 

a.  50  perctnt  or  more  narrowing  of  the  left 
main  coronary  artery;  or 

b.  70  percent  or  more  narrowing  of  a 
proximal  coronary  artery  (see  4.00H3) 
(excluding  the  left  main  coronary  artery);  or 


c  SO  percent  or  more  narrowing  involving  a 
long  (greater  than  1  cm.)  segment  of  a 
proximal  coronary  artery  or  multiple 
proximal  coronary  arteries;  or 

C  Resting  ECG  fmHinga  showing  left 
bundle  branch  block  as  evidenced  by  (^tS 
duration  of  ai2  second  or  more  in  leads  I,  0. 
or  ID  and  R  peak  duration  of  OJM  second  or 
more  in  leads  I  aVL.  Vfc  or  V«.  unless  there  is 
a  coronary  angiogram  of  record  which  it 
negative  (see  criteria  in  4.0^7);  or 

D.  Akinetic  or  hypokinetic  myocardial  wall 
or  spetal  motion  with  left  ventricular  ejection 
fraction  of  30  percent  or  less  measured  by 
contrast  or  radio-isotopic  ventriculographic 
methods  (obtained  independent  of  social 
security  disability  evaluation). 

AXS    Recurrent  arrhythmias  (not  due  to 
digitalis  toxicity)  resulting  in  uncontrolled 
repeated  episodes  of  cardiac  syncope  and 
documented  by  resting  or  ambulatory 
(Hotter)  electrocardiography. 

4X)9    Myocardiopathies,  rheumatic  or 
syphilitic  heart  disease.  Evaluate  under  the 
criteria  in  4.02,  4.04,  4.05,  or  11.04. 

4.11  Aneurysm  of  aorta  or  major 
branches  (demonstrated  by  roentgenographic 
evidence).  With: 

A.  Acute  or  chronic  dissection  not 
controlled  by  prescribed  medical  or  surgical 
treatm^t;  or 

B.  Congestive  heart  failure  as  described 
under  the  criteria  in  4.02:  or 

C  Renal  failure  as  described  under  the 
criteria  in  6.02;  or 
D.  Repeated  syncopal  episodes. 

4.12  Chronic  venous  insufficiency  of  the 
lower  extremity  with  incompetency  or 
obstruction  of  the  deep  venous  return, 
associated  with  superficial  varicosities, 
extensive  brawny  edema,  stasis  dermatitis, 
and  recurrent  or  persistent  ulceration  which 
has  not  healed  following  at  least  3  months  of 
prescribed  medical  or  surgical  therapy. 

4.13  Peripheral  arterial  disease.  With: 

A.  Intermittent  claudication  with  failure  to 
visualize  (on  arteriogram  obtained 
independent  of  social  security  disability 
evaluation)  the  common  femoral  or  deep 
femoral  artery  in  one  extremity;  or 

B.  Intermittent  claudication  with  severe 
impairment  of  perihpheral  arterial  circulation 
as  determined  by  Doppler  studies  showing: 

1.  Resting  ankle/brachial  systolic  blood 
pressure  ratio  of  less  than  0.50;  or 

2.  Decrease  in  systolic  blood  pressure  at 
ankle  on  exercise  (see  4.00K)  to  50  percent  or 
less  of  preexerdse  level  and  requiring  10 
minutes  or  more  to  return  to  preexerdse 
level. 

C.  Amputation  at  or  above  the  tarsal  region 
due  to  peripheral  arterial  disease. 

SJ6    Digestive  Syatam 

A.  Disorders  of  the  digestive  system  which 
result  in  severe  impairment  uauaily  do  so 
because  of  interference  with  nutritioa 
multiple  recurrent  inflammatory  lesions,  or 
complications  of  disease,  such  as  fistulae, 
abscesses,  or  recurrent  obstruction.  Such 
comphcations  usually  respond  to  treatment 
These  complications  must  be  shown  to 
persist  on  repeated  examinations  despite 
therapy  for  a  reasonable  presumption  to  be 
made  that  severe  impairment  will  last  for  a 
continuous  period  of  at  least  12  months. 


&  MaJnutritiaa  or  wei^t  Ion  from 
gastrointestinal  diaoider*.  When  the  primary 
disorder  of  the  digestivK  tract  has  be<ai 
established  (e.g.,  enterocolitis,  chronic 
pancreatitis,  poetgastrointestinal  resection,  or 
esophageal  strictnre.  stenocis.  or  obstractioa), 
the  resultant  interference  with  nntrrtioa  wiD 
be  considered  under  the  criteria  in  5.08.  This 
will  apply  whether  the  weight  loss  is  due  to 
primary  or  secondary  disorders,  qf 
malabsorption,  malassimilatioo,  or 
obatractioa.  Howerer,  wei^t  loas  not  doe  lo 
diseases  of  the  digestive  tract  but  associatad 
with  pejrcfaiatric  or  primary  endocrine  or 
other  disorders,  should  be  evaluated  onder 
the  apixufifiate  criteria  for  the  imderiyii^ 
disonier. 

C  Surgical  diversion  of  the  intestinal  tract 
innhirtfaig  ooloatomy  or  ileostomy,  are  not 
listed  since  they  do  not  repreaent 
impairments  which  preclude  ail  woik  activity 
if  the  individaal  is  able  to  maintain  adequate 
nutritiaa  and  fmctian  of  the  stoma,  nnmpw^ 
syndrome  which  may  follow  gastric  rp-^wjign 
rarely  rcpieaents  a  severe  impairment  wfaidi 
would  continue  for  12  months.  Peptic  oker 
diseaae  witii  recnirent  alceratioa  after 
definitive  smgery  ordinarily  responds  to 
treatment  A  recurrent  ulcer  after  definitive 
surgery  must  be  demonstrated  on  repeated 
upper  gastrointestinal  romtgenograms  or 
gastroscopic  examinations  despite  therapy  to 
be  considered  a  severe  impairment  wfaidi 
will  last  for  at  least  12  months.  Definitive 
surgical  procedures  are  those  desisted  to 
control  the  ulcer  disease  process  (Le., 
vagotomy  and  phloroplasty,  subtotal 
gastrectmny,  etc.).  Simple  closure  of  a 
perforated  ulcer  does  not  constitute  definitive 
surgical  therapy  for  peptic  ulcer  disease. 

5.tl    Clagoryofi-tiahiiMMU.DtiBaaw 
Systam 

5.02  Recurrent  upper  gastrointestinal 
hemorrhage  from  undetermined  cause  wift 
anemia  manifested  by  hematocrit  of  30 
percent  of  less  on  repeated  examinations. 

5.03  Stricture,  stenosis,  or  obstruction  of 
the  esophagus  (demonstrated  by  X-ray  or 
endoscopy)  witii  wei^t  loss  as  described 
under  S  5.08. 

BM    I^eptic  ulcer  disease  fdemonstroted 
by  X-ray  or  endoscopy)  With: 

A.  Recurrent  ulceration  after  definitive 
surgery  persistent  despite  therapy;  or 

B.  inoperable  fistula  formation;  or 

C  Recurrent  obstruction  demonstrated  by 
X-ray  or  endoscopy;  or 

D.  Weight  loss  as  described  under  f  SjOB. 

5J)6    (Chronic  liver  disease  (e^^  portal, 
postnecrotic,  or  biliary  cirrhaeis;  chronic 
active  hepatitis;  Wilson's  disease)  With: 

A.  Esophageal  varices  (demonstrated  by  X- 
ray  or  endoscopy)  with  a  documented  history 
of  massive  hemorrhage  attributable  to  these 
varices.  Consider  under  a  disabihty  for  U 
months  following  the  last  massive 
hemorrhage;  th««after,  evaluate  the  residual 
impairmmt  or 

B.  Performance  of  a  shunt  operation  for 
esophageal  varices.  Consider  under  a 
disability  for  12  months  following  surgeiy; 
thereafter,  evaluate  the  residual  impairment; 
or 
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C  Serum  bulirubin  of  2.5  mg.  per  deciliter 
(100  mL)  or  greater  persisting  on  repeated 
examinations  for  at  least  5  months;  or 

D.  Ascites,  not  attributable  to  other  causes, 
recurrent  or  persisting  for  at  least  S  months, 
demonstrated  by  abdominal  paracentesis  or 
associated  with  persistent  hypoalbumnemia 
of  30  gmi  per  decihter  (100  ml.)  or  less;  or 

E.  Hepatic  encephalopathy.  Evaluated 
under  the  criteria  in  listing  12.02:  or 

F.  Confirmation  of  chronic  liver  disease  by 
Uver  biopsy  (obtained  independent  of  social 
security  (disability  evaluation)  and  one  of  the 
following: 

1.  Ascites  not  attributable  to  other  causes, 
recurrent  or  persisting  for  at  least  3  months, 
demonstrated  by  abdominal  paracentesis  or 
associated  with  persistent  hypoalbuminemia 
of  3.0  gm.  per  decihter  (100  ml.)  or  less. 

2.  Serum  bilirubin  of  2.5  mg.  per  deciliter 
(100  ml.)  or  greater  on  repeated  examinations 
for  at  least  3  months. 

3.  Hepatic  cell  necrosis  or  inflammation, 
persisting  for  at  least  3  months,  documented 
by  repeated  abnormahties  of  prothrombin 
time  and  enzymes  indicative  of  hepatic 
dysfunction. 

5.06  (Chronic  ulcerative  or  granulomatous 
colitis  (demonstrated  by  endoscropoy, 
barium  enema,  biopsy,  or  operative  findings). 
With: 

A.  Recurrent  bloody  stools  documented  on 
repeated  examinations  and  anemia 
manifested  by  hematocrit  of  30  percent  or 
less  on  repeated  examinations;  or 

B.  Persistent  or  recurrent  systemic 
manifestations,  such  as  arthritis,  iritis,  fever, 
or  liver  dysfunction,  not  attributable  to  other 
causes;  or 

C.  Intermittent  obstruction  due  to 
intractable  abscess,  fistula  formation,  or 
stenosis:  or 

D.  Recurrence  of  findings  of  A.  B.  or  C 
above  after  total  colectomy;  or 

E.  Weight  loss  as  described  under  \  5.06. 

5.07  Regional  enteritis  (demonstrated  by 
operative  findings,  barium  studies,  biopsy,  or 
endoscopy).  With: 

A.  Persistent  or  recurrent  intestional 
obstruction  evidenced  by  abdominal  pain, 
distention,  nausea,  and  vomiting  and 
accompanied  by  stenotic  areas  of  small 
bowel  %vith  proximal  intestinal  dilation:  or 

B.  Persistent  or  recurrent  systemic 
manifestations  such  as  arthritis,  iritis,  fever, 
or  liver  dysfunction,  not  attributable  to  other 
causes;  or 

-   C.  Intermittent  obstruction  due  to 
intractable  abscess  or  fistula  formation:  or 
D.  Weight  loss  as  decribed  under  J  5.06. 

5.08  Weight  loss  due  to  any  persisting 
gastrointestinal  disorder.  (The  following 
weights  are  to  be  demonstrated  to  have 
persisted  for  at  least  3  months  despite 
prescribed  therapy  and  expected  to  persist  at 
this  level  for  at  least  12  months.)  With: 

A.  Weight  equal  to  or  less  than  the  values 
specified  in  Table  I  or  0:  or 

B.  Weight  equal  to  or  less  than  the  values 
specified  in  Table  III  or  IV  and  one  of  the 
following  abnormal  findings  on  repeated 
examinations: 

1.  Serum  albumin  of  3.0  gm.  per  deciliter 
(100  ml.)  or  less:  or 

2.  Hematocrit  of  30  percent  or  less;  or 

3.  Serum  calcium  of  8.0  mg.  per  deciliter 


(100  ml.)  (4.0  mEq./L)  or  less:  or 

4.  Uncontrolled  diabetes  meUitus  due  to 
pancreatic  dysfunction  with  repeated 
hyperglycemia,  hypoglocemia,  or  ketosis;  or 

5.  Fat  in  stool  or  7  gm.  or  greater  per  24- 
hour  stool  specimen;  or 

6.  Nitrogen  in  stool  of  3  gm.  or  greater  per 
24-hour  specimen:  or 

7.  Persistent  or  recurrent  ascites  or  edema 
not  attributable  to  other  causes. 

Tables  of  weight  reflecting  malnutrition 
scaled  according  to  height  and  sex — ^To  be 
used  only  in  connection  with  5.06. 

Table  I.— Men 


Table  IV.— women— Continued 


WaigM 
(pounds) 

«»1                              

90 

ftf           ,,   ,,                                

82 

63 

94 

fU          .                                        

97 

MA 

99 

^                 .                 .                   . 

102 

87                                                                                              , 

106 

(W       

100 

HA 

112 

70 

lis 

71 

. 

lie 

7?                                          

122 

73            _         .       ..                      _  "       . 

125 

74 

128 

7% 

131 

7f 

134 

Table  II.— women 

HalgM  (InchM)' 

Weight 
(pounds) 

¥* 

77 

Ka 

79 

«to              

82 

tfi                    

84 

lo                                          ,  , , ,               ... 

86 

M 

89 

<u 

91 

<w 

94 

m         

98 

(17                ,                        

101 

m 

104 

"A 

107 

7n 

110 

71 

114 

■n 

117 

r? 

120 

Table  III.— Men 

H«gM(inchM)> 

Wflnht 
(pounds) 

*|i 

95 

«? 

98 

Iff     

100 

<M     

103 

WS     

108 

""             ,      , 

100 

67  

112 

m 

lie 

1^                        .  , 

119 

7n 

122 

71 

128 

7? 

129 

M 

133 

74                                                                                    

138 

71^                           

139 

n , 

143 

Table  IV.— Women 

HalgMOnchM)' 

(pounds) 

M      

82 

W 

64 

eo...« .„ „ ,,. 

87 

WaigM 
(pounds) 

61                                       

68 

"7 

92 

^      

94 

64 

97 

65 

100 

m 

104 

67        ,,    ,          

107 

«A 

111 

69 

114 

7I>          

117 

71                   .,  

121 

7?    ,,    ,     ,                                                   

124 

73 

128 

'  H6ight  ffwx8ur<d  wtthoul  thoM. 


Genito-Uiinary  System 

A.  Determination  of  the  presence  of 
chronic  renal  disease  will  be  based  upon  (1) 
a  history,  physical  examination,  and 
laboratory  evidence  of  renal  disease,  and  (2) 
indications  of  its  progressive  nature  or 
laboratory  evidence  of  deterioration  of  renal 
function. 

B.  Nephrotic  Syndrome.  The  medical 
evidence  establishing  the  clinical  diagnosis 
must  include  the  description  of  extent  of 
tissue  edema,  including  pretibial,  periorbital, 
or  presacral  edema.  The  presence  of  ascites, 
pleural  effusion,  pericardial  effusion,  and 
hydroarthrosis  should  be  described  if 
present.  Results  of  pertinent  laboratory  tests 
must  be  provided.  If  a  renal  biopsy  has  been 
performed,  the  evidence  should  include  a 
copy  of  the  report  of  microscopic 
examination  of  the  specimen.  CompUcations 
such  as  severe  orthostatic  hypotension, 
recurrent  infections  or  venous  thromboses 
should  be  evaluated  on  the  basis  of  resultant 
impairment. 

C.  Hemodialysis,  peritoneal  dialysis,  and 
kidney  transplantation.  When  an  individual 
is  undergoing  periodic  dialysis  because  of 
chronic  renal  disease,  severity  of  impairment 
is  reflected  by  the  renal  function  prior  to  the 
institution  of  dialysis. 

The  amount  of  function  restored  and  the 
time  required  to  effect  improvement  in  an 
individual  treated  by  renal  transplant  depend 
upon  various  factors,  including  adequacy  of 
post-transplant  renal  function,  incidence  and 
severity  of  renal  infection,  occurrence  of 
rejection  crisis,  the  presence  of  systemic 
complications  (anemia,  neuropathy,  etc.),  and 
side  effects  of  corticosteroids  or  immimo- 
suppressive  agents.  A  convalescent  period  of 
at  least  12  months  ia  required  before  it  can  be 
reasonably  determined  whether  the 
individual  has  reached  a  point  of  stable 
medical  Improvement 

D.  Evaluate  associated  disorders  and 
complicationa  according  to  the  appropriate 
body  system  Listing. 

•Jn    Catagoiy  of  Impabniants,  Genito- 
urinary System 

6.02    Impairment  of  renal  function,  due  to 
any  clironic  renal  disease  expected  to  last  12 
months  (e.g.,  hypertensive  vascular  disease, 
chronic  nephritis,  nephroUtiasis,  polycystic 
disease,  bilateral  hydronephrosis,  etc.).  With: 

A.  Chronic  hemodialysis  or  peritoneal 
dialysis  necessitated  by  irreversible  renal 
failure;  or 
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B.  Kidney  transplant.  Consider  under  a 
disability  for  12  months  following  surgery; 
thereafter,  evaluate  the  residual  impairment 
(see  6.00C);  or 

C.  Persistent  elevation  of  serum  creatinine 
to  4  mg.  per  deciliter  (100  ml.)  or  greater  or 
reduction  of  creatinine  clearance  to  20  ml.  per 
minute  (29  liters/24  hours)  or  less,  over  at 
least  3  months,  with  one  of  the  following: 

1.  Renal  osteodystrophy  manifested  by 
severe  bone  pain  and  appropriate 
radiographic  abnormahties  (e.g.,  osteitis 
fibrosa,  severe  osteoporosis,  pathologic 
fractures);  or 

2.  A  clinical  episode  of  pericarditis;  or 

3.  Persistent  motor  or  sensory  neuropathy; 
or 

4.  Intractable  pruritus;  or 

5.  Persistent  fluid  overload  syndrome 
resulting  in  diastoUc  hypertension  (110  mm. 
or  above)  or  signs  of  vascular  congestion;  or 

e.  Persistent  anorexia  with  recent  weight 
loss  and  current  weight  meeting  the  values  in 
5.08,  Tabfe  III  or  IV;  or 

7.  Persistent  hematocrits  of  30  percent  or 
less. 

6.06  Nephrotic  syndrome,  with  severe 
anasarca,  persistent  for  at  least  3  months 
desite  prescribed  therapy.  With: 

A.  Serum  albumin  of  3.0  gm.  per  deciliter 
(100  ml.)  or  less  and  proteinuria  of  3.5  gm.  per 
24  hours  cr  greater;  or  « 

B.  Proteinuria  of  lOJ)  gm.  per  24  hours  or 
greater. 

7M    Hendc  and  Lynqiliatic  System 

A.  Impairment  caused  by  anemia  should  be 
evaluated  according  to  the  ability  of  the 
individual  to  adjust  to  the  reduced  oxygen- 
carrying  capacity  of  the  blood.  A  gradual 
reduction  in  red  cell  mass,  even  to  very  low 
values,  is  often  well  tolerated  in  individuals 
with  a  healthy  cardiovascular  system. 

B.  Chronicjty  is  indicated  by  persistence  of 
the  condition  for  at  least  3  months.  The 
laboratory  findings  cited  must  reflect  the 
values  reported  on  more  than  one 
examination  over  that  3-month  period. 

C.  Sickle  cell  disease  refers  to  a  chronic 
hemolytic  anemia  associated  with  sickle  ceU 
hemoglobin,  either  homozygous  or  in 
combination  with  thalassemia  or  with 
another  abnormal  hemoglobin  (such  as  C  or 
F). 

Appropriate  hematologic  evidence  for 
sickle  cell  disease,  such  as  hemoglobin 
electrophoresis,  must  be  included.  Vaso- 
occlusive  or  aplastic  episodes  should  be 
documented  by  description  of  severity, 
frequency,  and  duration. 

Major  visceral  episodes  include  meningitis, 
osteomyelitis,  pulmonary  infections  or 
infarctions,  cerebrovascular  accidents, 
congestive  heart  failure,  genito-urinary 
involvement,  eta 

D.  Coagulation  defects.  Chronic  inherited 
coagulation  disorders  must  be  documented 
by  appropriate  laboratory  evidence. 
Prophylactic  therapy  such  as  with 
antihemophilic  globulin  (AHG)  concentrate 
does  not  in  itself  imply  severity. 

E.  Acute  leukemia.  Initial  diagnosis  of 
acute  leukemia  must  be  based  upon  definitive 
bone  marrow  pathologic  evidence.  Recurrent 
disease  may  be  documented  by  peripheral 
blood,  bone  marrow,  or  cerebrospinal  fluid 


examination.  The  pathology  report  must  be 
included. 

The  acute  phase  of  chronic  myelocytic 
(granulocytic)  leukemia  should  be  cosidered 
under  the  requirements  for  acute  leukemia. 

The  criteria  in  7.11  contain  the  designated 
duration  of  disability  impbcit  in  the  finding  of 
a  listed  impairment  Following  the  designated 
time  period,  a  documented  diagnosis  itself  is 
no  longer  sufficient  to  establish  a  severe 
impairment.  The  severity  of  any  remaining 
impairment  must  be  evaluated  on  the  basis  of 
the  medical  evidence. 

7Jn    Category  of  Impaiiments,  Hemic  and 
Lymphatic  System 

7.02    Chronic  anemia  (hematocrit 
persisting  at  30  percent  or  less  due  to  any 
cause). 

A.  Evaluate  the  resulting  impairment  under 
criteria  for  the  affected  body  system;  or 

B.  Requiring  one  or  more  blood 
transfusions  on  an  average  of  at  least  once 
every  2  months. 

7.05  Sickle  cell  disease,  or  one  of  its 
variants.  With: 

A.  Doctmiented  painful  (thrombotic]  crises 
occurring  at  least  three  times  during  the  5 
months  prior  to  adjudication;  or 

B.  Requiring  extended  hospitalization 
(beyond  emergency  care)  at  least  three  times 
during  the  12  months  prior  to  adjudication;  or 

C.  Chronic,  severe  anemia  with  persistence 
of  hematocrit  of  28  percent  or  less;  or 

D.  Evaluate  the  resulting  impairment  under 
the  criteria  for  the  affected  body  system. 

7.06  Chronic  thrombocytopenia  (due  to 
any  cause)  with  platelet  counts  repeatedly 
below  40,000/cubic  millimeter.  With: 

A.  At  least  one  spontaneous  hemorrhage, 
requiring  transfusion,  within  5  months  prior 
to  adjudication;  or 

B.  Intracranial  bleeding  within  12  months 
prior  to  adjudication. 

7.07  Hereditary  telangiectasia  with 
hemorrhage  requiring  transfusion  at  least 
three  times  during  the  5  months  prior  to 
adjudicatioa 

7.08  Coagulation  defects  (nemophilia  or  a 
similar  disorder)  with  spontaneous 
hemorrhage  requiring  transfusion  at  least 
three  times  during  the  5  months  prior  to 
adjudication. 

7.09  Polycythemia  vera  (with 
erythrocytosis,  splenomegaly,  and 
leukocytosis  or  thrombocytosis)  Evaluate  the 
resulting  impairment  under  the  criteria  for  the 
affected  body  system. 

7.10  Myelofibrosis  (myeloproliferative 
syndrome).  With: 

A.  Chronic  anemia.  Evaluate  according  to 
the  criteria  of  S  7.02;  or 

B.  Docimiented  recurrent  systemic  bacterial 
infections  occurring  at  least  3  times  during 
the  5  months  prior  to  adjudication;  or 

C.  Intractable  bone  pain  with  radiologic 
evidence  of  osteosclerosis. 

7.11  Acute  leukemia.  Consider  under  a 
disabihty  for  2\4  years  from  the  time  of  initial 
diagnosis. 

7.12  Chronic  leukemia.  Evaluate 
according  to  the  criteria  of  7.02,  7.06,  7.1  OR 
7.11,  7.17,  or  13.06A. 

7.13  Lymphomas.  Evaluate  under  the 
criteria  in  13.06A. 

7.14  Macroglobulinemia  ar  heavy  chain 
disease,  confinned  by  aerum  or  urine  protein 


electrophoresis  or  immunoelectrophoresis. 
Evaluate  impairment  under  criteria  for 
affected  body  system  or  under  7.02,  7.06.  or 

7.oa 

7.15    Chronic  granulocytopenia  (due  to 
any  cause)  With  both  A  and  ft 

A.  Absolute  neutrophil  counts  repeatedly 
below  1,000  cells /cubic  millimeter,  and 

ft  Documented  recurrent  systemic  bacterial 
infections  occurring  at  least  3  times  during 
the  5  months  prior  to  adjudication. 

7.18    Myeloma  (confinned  by  appropriate 
serum  or  urine  protein  electrophoresis  and 
bone  marrow  findings).  With: 

A.  Radiologic  evidence  of  bony 
involvement  with  intractable  bone  pain;  or 

B.  Evidence  of  renal  impairment  aa 
described  in  6.02;  or 

C.  Hypercalcemia  with  serum  calcium 
levels  persistently  greater  than  11  mg.  per 
deciliter  (100  ml.)  for  at  least  1  month  despite 
prescribed  therapy;  or 

D.  Plasma  cells  (100  or  more  cells/cubic 
millimeter)  in  the  peripheral  blood. 

7.17    Aplastic  anemias  or  hematologic 
malignancies  (excluding  acute  leukemia): 
With  bone  marrow  transplantation.  Consider 
under  a  disability  for  12  months  following 
transplantation;  thereafter,  evaluate 
according  to  the  primary  characteristics  of 
the  residual  impairment. 

8.00  Skin 

A.  Skin  lesions  may  result  in  severe,  long- 
lasting  impairment  If  they  involve  extensive 
body  areas  or  critical  areas  such  as  the  hands 
or  feet  and  become  resistant  to  treatment 
These  lesions  must  be  shown  to  have 
persisted  for  a  sufficient  period  of  time 
despite  therapy  for  a  reasonable  resumption 
to  be  made  that  severe  impairment  wiU  last 
for  a  continuous  period  of  at  least  12  months. 
The  treatment  for  some  of  the  skin  diseases 
listed  in  this  section  may  require  the  use  of 
high  dosage  of  drags  with  possible  serious 
side  effects;  these  side  effects  should  be 
considered  in  the  overall  evaluation  of 
impairment 

ft  When  skin  lesions  are  associated  with 
systemic  disease  and  where  that  is  the 
predominant  problem,  evaluation  should 
occur  according  to  the  criteria  in  the 
appropiate  section.  Disseminated  (systemic) 
lupus  erythematosus  and  scleroderma  usually 
involve  more  than  one  body  system  and 
should  be  evaluated  under  10.04  and  10.05. 
Neoplastic  skin  lesions  should  be  evaluated 
under  IS.OOff.  When  skin  lesions  (including 
burns)  are  associated  with  contractures  or 
limitation  of  joint  motion,  that  impairment 
should  be  evaluated  under  l.OOff. 

8.01  Category  of  Impairments,  Skia 

8.02  Exfoliative  dermatitis,  ichthyosis, 
ichthyosifonn  erythroderma.  With  extensive 
lesions  not  responding  to  prescribed 
treatment 

8.03  Pemphigus,  erythema  multiforme 
bullosum,  bullous  pemphigoid,  dermatitis 
herpetiformis.  With  extensive  lesicms  not 
responding  to  prescribed  treatment 

8.04  Deep  mycotic  infections.  With 
extensive  fungating.  ulcerating  lesions  not 
responding  to  prescribed  treatment 

&X)5    Psoriasis,  atopic  dermatitis, 
dyshidrosis.  With  extensive  lesions. 
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including  involvement  of  the  hands  or  feet 
which  impose  a  severe  limitation  of  function 
and  which  are  not  responding  to  prescribed 
treatment 

B.06    Hydradenitit  suppurative,  acne 
conglobate.  With  extensive  lesions  involving 
the  axilae  or  perineum  not  responding  to 
prescribe  medical  treatment  and  not 
amenable  to  surgical  treatment 

9.00  Endocrine  Systam 

Cause  of  impairment  Impairment  is  caused 
by  overproduction  or  underproduction  of 
hormones,  resulting  in  structural  of  functional 
changes  in  the  body.  Where  involvement  of 
other  organ  systems  has  occurred  as  a  result 
of  a  primary  endocrine  disorder,  these 
impairments  should  be  evaluated  according 
to  the  criteria  under  the  appropriate  sections. 

9.01  Category  of  Impainnants,  EodocriiM 

9.02  JTiyroid  Disorders.  With:  ■ 

A.  Progressive  exophthalmos  as  measured 
by  exophthalmometry;  or 

B.  Evaluate  the  resulting  impairment  under 
the  criteria  for  the  affected  body  system. 

9.03  Hyperparathyroidism.  With: 

A.  Generalized  decalcification  of  bone  on 
X-ray  study  and  elevation  of  plasma  calcium 
to  11  mg.  per  deciliter  (100  ml.)  or  greater  or 

B.  A  resulting  impairment  Evaluate 
according  to  the  criteria  in  the  affected  body 
system. 

9.04  Hypoparathyroidism.  With: 

A.  Severe  recurrent  tetany,  or 

B.  Recurrent  generalized  convulsions:  or 
C  Lenticular  cataracts.  Evaluate  under  the 

criteria  in  2.00ff. 

9.05  Neurohypophyseal  insufficiency 
(diabetes  insipidus).  With  urine  specific 
gravity  of  1.005  or  below,  persistent  for  at 
least  3  months  and  recurrent  dehydration. 

9.08  Hyperfunction  of  the  adrenal  cortex. 
Evaluate  the  resulting  impairment  under  the 
criteria  for  the  affected  body  system. 

9.08    Diabetes  mellitus.  With: 

A.  Neuropathy  demonstrated  by  significant 
and  persistent  (Usorganization  of  motor 
function  in  two  extremities  resulting  in 
sustained  disturbance  of  gross  and  dexterous 
movements,  or  gait  and  station  (see  ll.OOC); 
or 

B.  Acidosis  occurring  at  least  on  the 
average  of  once  every  2  months  documented 
by  appropriate  blood  chemical  tests  (pH  or 
pC02  or  bicarbonate  levels);  or 

C.  Amputation  at,  or  above,  the  tarsal 
region  due  to  diabetic  necrosis  or  peripheral 
arterial  disease;  or 

D.  Retinitis  proliferans;  evaluate  the  visual 
impairment  under  the  criteria  in  2.02.  2.03.  or 
2J)4. 

10.00    Multiple  Body  Systems 

A.  The  impairments  included  in  this  section 
usually  involve  more  than  a  single  body 
system. 

B.  Long-term  massive  obesity  may  be 
associated  with  disorders  of  the 
musculoskeletal,  cardiovascular,  peripheral 
vascular,  and  pulmonary  systems,  and  the 
occurrence  of  these  disorders  is  the  major 
cause  of  impairment  The  evaluation  of  these 
impairments  should  be  considered  under  the 
criteria  for  the  affected  body  system.  Extreme 
obesity  may  result  in  restrictions  imposed  by 
body  weight  The  criteria  in  10.10  provide 


tables  for  wei^t  by  sex  and  height  and 
represent  approximately  100  percent  above 
the  average  weight  for  ^e  1971-74  population 
reported  in  "Vital  and  Health  Statistics. 
Series  11— Number  208"  from  the  U.S. 
Department  of  Health  and  Human  Services. 

If  the  individual's  weight  is  equal  to  or 
exceeds  the  values  in  the  tables  in  10.10,  the 
inability  to  perform  any  work  is  established, 
without  the  need  to  evaluate  the  specific 
restriction  imposed  on  the  various  body 
systems  because  of  extreme  obesity. 

if  the  individual's  weight  does  not  meet  the 
level  required  by  the  appropriate  table,  the 
specific  impairments  associated  with  or 
resulting  from  the  obesity  should  be 
evaluated  under  the  criteria  for  the  affected 
body  system. 

lOJn    Category  of  Impairments,  Multiple 
Body  Systems 

10.02  Hansen's  disease  (leprosy).  As 
active  disease  or  consider  as  "under  a 
disability"  while  hospitalized. 

10.03  Polyarteritis  or  periarteritis  nodosa 
(established  by  biopsy).  With  signs  of 
generalized  arterial  involment 

10.04  Disseminated  lupus  erythematosus 
(established  by  a  positive  LE  preparation  or 
biopsy  OP  positive  ANA  test).  With  fi«quent 
exacerbations  demonstrating  involvement  of 
renal  or  cardiac  or  pulmonary  or 
gastrointestinal  or  central  nervous  systems. 

10.05  Scleroderma  or  progressive 
systemic  sclerosis  (the  diffuse  or  generalized 
form).  With 

A.  Advanced  limitation  of  use  of  hands  due 
to  sclerodactylia  or  limitation  in  other  joints; 
or 

B.  Significant  visceral  manifestations  of 
digestive,  caridac,  or  pulmonary  impairment 

10.10    Obesity.  Weight  equal  to  or  greater 
than  the  values  specified  in  Table  I  for  males 
and  Table  0  for  females,  which  has  been 
demonstrated  to  have  persisted  at  this  level 
for  at  least  3  months  despite  prescribed 
therapy  and  expected  to  persist  at  this  level 
for  at  least  12  months: 

Table  t.— Males 


Table  II.— Females— Continued 


H«ght(lnchM)> 

(pounds) 

82  or  IMS... 

280 

Kl   

290 

(U           ,,  ,        

300 

65 

310 

66 -  - 

320 

67 

330 

SB   ,    , 

340 

R.9  

3S0 

70 .   

360 

71.. - - 

370 

72  

380 

7a 

390 

74 ._     ...        .. 

400 

K       

410 

7ft ,. 

420 

■  Height  measured  iwtthoul  shoes. 

Table  II.— Females 


WelQ^ 
(pounds) 

K 

27a 

«> 

282 

<u 

2BS 

AK                                     

294 

M 

300 

117     

306 

m 

312 

tm       , 

318 

7^ 

324 

71 

330 

7? 

336 

Height  (inchM)  > 

Weight 
(pounds) 

57 „„ ._  

246 

58 „ __.  . 

SB   ., 

252 
258 

an 

61                                      1 

264 
270 

11.00    Neurological 

A.  Convulsive  disorders.  In  convulsive 
disorders,  regardless  of  etiology,  severity  will 
be  determined  according  to  type,  frequency, 
duration,  and  sequelae  of  seizures.  At  least 
one  detailed  description  of  a  typical  seizure 
is  required.  Such  description  includes  the 
presence  or  absence  of  aura,  tongue  bits, 
sphincter  control  injuries  associated  with  the 
attack,  and  postictal  phenomena.  The 
reporting  physician  should  indicate  the  extent 
to  which  description  of  seizures  reflects  his 
own  observations  and  the  source  of  ancillary 
information.  Testimony  of  persons  other  than 
the  claimant  is  essential  for  description  of 
type  and  frequency  of  seizures  if  professional 
observation  is  not  available. 

Documentation  of  epilepsy  should  include 
at  least  one  electroencephalogram  (EEC). 

Under  11.02  and  11J13.  a  severe  impairment 
is  considered  present  only  if  it  persists 
despite  the  fact  that  the  individual  is 
following  prescribed  anticonvulsive 
treatment  Adherence  to  prescribed 
anticonvulsant  therapy  can  ordinarily  be 
determined  from  objective  clinical  findings  in 
the  report  of  the  physician  cturentiy 
providing  treatment  for  epilepsy. 
Determination  of  blood  levels  of  phenytoin 
sodium  or  other  anticonvulsive  drugs  serves 
to  indicate  whether  the  prescribed 
medication  is  being  taken.  When  seizures  are 
occurring  at  the  frequency  stated  in  11.02  or 
11.03.  evaluation  of  the  severity  of  the 
impairment  must  include  consideration  of  the 
blood  drug  levels.  Should  blood  drug  levels 
appear  therapeutically  inadequate, 
consideration  should  be  given  as  to  whether 
this  is  caused  by  individual  idosyncrasy  in 
absorption  or  metabolism  of  the  drug.  Where 
adequate  seizure  control  is  obtained  only 
with  unusually  large  doses,  the  possibility  of 
impairment  resulting  from  the  side  effects  of 
this  medication  must  also  be  assessed. 
Where  documentation  shows  that  use  of 
alcohol  or  drugs  affects  adherence  to 
prescribed  therapy  or  may  play  a  part  in  the 
precipitation  of  seizures,  this  must  also  be 
considered  in  the  overall  assessment  of 
impairment  severity. 

B.  Brain  tumors.  The  diagnosis  of 
malignant  brain  ttmiors  should  be 
established,  and  the  persistence  of  the  tumor 
should  be  evaluated,  under  the  criteria 
described  in  13.00B  and  C  for  neoplastic 
disease. 

In  histologically  malignant  timiors.  the 
pathological  diagnosis  alone  will  be  the 
decisive  criterion  for  severity  and  expected 
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duration  (see  11.05A).  For  other  tumors  of  the 
brain,  the  severity  and  duration  of  the 
impairment  will  be  determined  on  the  basis 
of  symptoms,  signs,  and  pertinent  laboratory 
frndings  (11.05B). 

C.  Pen  is  tent  disorganization  of  motor 
function  in  the  form  of  paresis  or  paralysis, 
tremor  or  other  involuntary  movements, 
ataxia  and  sensory  disturbances  (any  or  all 
of  which  may  be  due  to  cerebral,  cerebellar, 
brain  stem,  spinal  cord,  or  peripheral  nerve 
dysfunction]  which  occur  singly  or  in  various 
combinations,  frequently  provides  the  sole  or 
partial  basis  for  decision  in  cases  of 
neurological  impairment.  The  assessment  of 
impairment  depends  on  the  degree  of 
interference  with  locomotion  and/or 
interference  with  the  use  of  fingers,  hands, 
and  arms. 

D.  In  conditions  which  are  episodic  in 
character,  such  as  multiple  sclerosis  or 
myasthenia  gravis,  consideration  should  be 
given  to  frequency  and  duration  of 
exacerbations,  length  of  remissions,  and 
permanent  residuals. 

lUn    Cctegoiy  of  Impairments,  Neurological 

11.02  Epilepsy — major  motor  seizures, 
(grand  maJ  or  psychomotor),  documented  by 
EEG  and  by  detailed  description  of  a  typicaJ 
seizure  pattern,  including  all  associated 
phenomena:  occurring  more  frequently  than 
once  a  month,  in  spite  of  at  least  3  months  of 
prescribed  treatment  With: 

A.  Diurnal  episodes  (loss  of  consciousness 
and  convulsive  seizures);  or 

B.  Nocturnal  episodes  manifesting 
residuals  which  interfere  significantly  with 
activity  during  the  day. 

1 1 .03  Epilepsy — minor  motor  seizures 
(petit  mal  psychomotor,  or  focal), 
documented  by  EEG  and  by  detailed 
description  of  a  typical  seizure  pattern, 
including  all  associated  phenomena; 
occurring  more  frequently  than  once-weekly 
in  spite  of  at  least  3  months  of  prescribed 
treatment  With  alteration  of  awareness  or 
loss  of  consciousness  and  transient  postictal 
manifestations  of  unconventional  behavior  or 
significant  interference  with  activity  during 
the  day. 

11.04  Central  nervous  system  vascular 
accident  With  one  of  the  following  more 
than  3  months  post-vascular  accident: 

A.  Sensory  or  motor  aphasia  resulting  in 
ineffective  speech  or  communication;  or 

B.  Significant  and  persistent 
disorganization  of  motor  function  in  two 
extremities,  resulting  in  sustained 
disturbance  of  gross  and  dexterous 
movements^  or  gait  and  station  (see  ll.OOC). 

11.05  Brain  tumors. 

A.  Malignant  gliomas  (astrocytoma — 
grades  III  and  IV,  glioblastoma  multiforme), 
medulloblastoma,  ependymoblastoma,  or 
primary  sarcoma;  or 

B.  Astrocytoma  (grades  I  and  II). 
meningioma,  pituitary  tumors, 
oligodendroglioma,  ependymoma,  clivus 
chordoma,  and  benign  tumors.  Evaluate 
under  ll.OZ,  11.03. 11.04  A.  or  B,  or  12.02. 

11.06  Parkinsonian  syndrome  with  the 
following  signs:  Significant  rigidity,  brady 
kinesia,  or  tremor  in  two  extremities,  which, 
singly  or  in  combination,  result  in  sustained 
disturbance  of  gross  and  dexterous 
movements,  or  gait  and  station. 
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njr7    Cerebal palsy.  With: 

A.  IQ  of  09  or  less;  or 

B.  Abnormal  behavim'  patterns,  such  as 
destructiveness  or  emotional  instability;  or 

C  Significant  interference  in 
communication  due  to  speech,  hearing,  or 
visual  defect;  or 

D.  ENsorganization  of  motor  function  as 
described  in  11.04B. 

\\M    Spinal  cord  or  nerve  root  lesions, 
due  to  any  cause  with  disorganization  of 
motor  function  as  described  in  11.04B. 

11.09  Multiple  sclerosis.  With: 

A.  Disorganization  of  motor  hmction  as 
described  in  11.04B;  or 

B.  Visual  or  mental  impairment  as 
described  under  the  criteria  in  2.02,  2.03,  2M. 
or  12.02. 

11.10  Amyotrophic  lateral  sclerosis.  y/VAr. 

A.  Significant  bulbar  signs;  or 

B.  Disorganization  of  motor  function  as 
described  in  11.04B. 

11.11  Anterior  poliomyelitis.  With: 

A.  Persistent  difficulty  with  swallowing  or 
breathing;  or 

B.  Unintelligible  speech;  or 

C.  Disorganization  of  motor  function  as 
described  in  11.04B. 

11.12  Myasthenia  gravis.  With: 

A.  Significant  difficulty  with  speaking, 
swallowing,  or  breathing  while  on  prescribed 
therapy;  or 

B.  Significant  motor  weakness  of  muscles 
of  extremities  on  repetitive  activity  against 
resistance  while  on  prescribed  therapy. 

11.13  Muscular  dystrophy  with 
disorganization  of  motor  function  as 
described  in  11MB. 

11.14  Peripheral  neuropathies.  With 
disorganization  of  motor  function  as 
described  in  11.04B,  in  spite  of  prescribed 
treatment 

11.15  Tabes  dorsalis.  With: 

A.  Tabetic  crises  occurring  more  frequently 
than  once  monthly;  or 

B.  Unsteady,  broad-based  or  ataxic  gait 
causing  significant  restriction  of  mobility 
substantiated  by  appropriate  posterior 
column  signs. 

11.16  Subacute  combined  cord 
degeneration  (pernicious  anemia)  with 
disorganization  of  motor  function  as 
described  in  11.04B  or  1J.15B,  not 
significantly  improved  by  prescribed 
treatment 

11.17  Degenerative  disease  not  listd 
elsewhere,  such  as  Huntington's  chorea, 
Friedreich's  ataxia,  and spino-cerebellar 
degeneration.  With: 

A.  Disorganization  of  motor  function  as 
described  in  11.04B  or  11.15B;  or 

B.  Chronic  brain  syndrome.  Evaluate  under 
12.02. 

11.18  Cerebral  trauma  Evaluate  tmder 
the  provisions  of  IIJOZ.  11JJ3. 11.04,  and  12.02. 
as  applicable. 

11.19  Syringomyelia.  WiA: 

A.  Significant  bulbar  signs;  or 

B.  Disorganization  of  motor  function  as 
described  in  11.04B. 

IZM    Mantal  Oiaofdan 

A.  Introduction:  The  evaluation  of 
disability  applications  on  the  basis  of  mental 
disorders  requires  consideration  of  the  nature 
and  clinical  manifestations  of  the  medically 


determinable  impairments)  as  well  as 
consideration  of  the  degree  of  limitation  sncfa 
impairment(s]  may  impose  on  the  individual's 
ability  to  woric.  as  reflected  by  (1)  daily 
activities  both  in  occupational  and  social 
spheres;  (2)  range  of  interest:  (3)  ability  to 
take  care  of  personal  needs:  and  (4)  ability  to 
relate  to  others.  This  evaluation  must  be 
based  on  medical  evidence  consisting  of 
demonstrable  clinical  signs  (medically 
demonstrable  phenomena,  apart  from  the 
individual's  symptoms,  wtiich  indicate 
specific  abnormalities  of  behavior,  affect 
thought  memory,  orientation,  or  contact  with 
reality)  and  laboratory  findings  (including 
psychological  tests)  relevant  to  such  issues  as 
■estriction  of  daily  activities,  constriction  of 
interests,  deterioration  of  personal  habits 
(including  personal  hygiene),  and  impaired 
ability  to  relate  to  others. 

To  severity  and  duration  of  mental 
impairment(8)  should  be  evaluated  on  the 
basis  of  reports  fit>m  psychiatrists, 
psychologists,  and  hospitals,  in  conjunction 
with  adequate  descriptions  of  daily  activities 
from  these  or  other  sources.  Since 
confinement  in  an  institution  may  occur 
because  of  legal  or  social  requirements, 
confinement  per  se  does  not  establish  that 
impairment  is  severe.  Similarly,  release  from 
an  institution  does  not  establish 
improvement  As  always,  severity  and 
duration  of  impairment  are  determined  by  the 
medical  evidence.  A  description  of  the 
individual's  personal  appearance  and 
behavior  at  die  time  of  the  examination  is 
also  ^portant  to  the  evaluation  process. 

Diagnosis  alone  is  insufficient  as  a  basis 
for  evaluation  of  the  severity  of  mental 
tmpairment(s).  Accordingly,  the  criteria  of 
severity  under  mental  disorders  are  arranged 
in  four  comprehensive  groupis:  chronic  brain 
syndromes  (see  12.02),  functional 
(nonorganic)  psychotic  disorders  (see  12J13), 
functional  nonpsychotic  disorders  (see  12JH), 
and  mental  retardation  (see  12J05].  Each 
category  consists  of  a  set  of  clinical  findings, 
one  or  more  of  which  must  be  met  and  a  set 
of  functional  restrictions,  all  of  which  must 
be  met  The  functional  restrictions  are  to  be 
interpreted  in  the  light  of  the  extent  to  which 
they  are  imposed  by  psychopathology. 

The  criteria  for  severity  of  mental 
impairment(s]  are  so  constructed  that  a 
decision  can  be  reached  even  if  there  are 
disagreements  regarding  diagnosis.  All 
available  clinical  and  laboratory  evidence 
must  be  considered  since  it  is  not  unusual  to 
find,  in  the  same  individual,  signs  and  test 
results  associated  nvith  several  pathological 
conditions,  mental  or  physical.  For  example, 
an  individual  might  show  evidence  of 
depression,  chronic  brain  syndrome,  ciirbosis 
of  the  liver,  etc,  in  various  combinations. 

In  some  cases,  the  results  of  well- 
standardized  psychological  tests,  such  as  the 
Wechsler  Addf  Intelligence  Scale— Revised 
(WAIS-R)  and  the  Minnesota  Multiphasic 
Personality  Inventory  (MMPI),  may 
contribute  to  the  assessment  of  severity  of 
impairment.  To  provide  full  documentation, 
the  psychological  report  should  include  key 
data  on  which  the  report  was  based,  such  as 
MMPI  profiles,  WAIS-R  subtest  scores,  etc. 
E  Discussion  of  Mental  Diaorders: 
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1.  Chronic  brain  syndromes  (organic  brain 
syndromes)  result  from  persistent  more  or 
less  irreversible,  diffuse  impairment  of 
cerebral  tissue  function.  They  are  usually 
permanent  and  may  be  progressive.  They 
may  be  accompanied  by  psychotic  or 
neurotic  behavior  superimposed  on  organic 
brain  pathology.  The  degree  of  impairment 
may  range  from  mild  to  severe.  Acute  brain 
syndromes  are  temporary  and  reversible 
conditions  with  favorable  prognosis  and  no 
significant  residuals.  Occasionally,  an  acute 
brain  syndrome  may  progress  into  a  chronic 
brain  syndrome. 

2.  Functional  psychotic  disorders  are 
characterized  by  demonstrable  mental 
abnormalities  without  demonstrable 
structural  changes  in  brain  tissue.  Mood 
disorders-  (involutional  psychosis,  manic- 
depressive  illness,  psychotic  depressive 
reaction)  or  thought  disorders 
(schizophrenias  and  paranoid  states)  are 
characterized  by  varying  degrees  of 
personality  disorganization  and  accompanied 
by  a  corresponding  degree  of  inability  to 
maintain  contact  with  reality  (e.g., 
hallucinations,  delusions). 

3.  Functional  nonpsychotic  disorders  are 
likewise  characterized  by  demonstrable 
mental  abnormalities  without  demonstrable 
structural  changes  in  brain  tissue 
(psychophysiologic  neurotic  personality  and 
certain  other  nonpsychotic  disorders). 

a.  Psychophyiologic  (autonomic  and 
visceral)  disorders  (e.g.,  cardiovascular, 
gastrointestinal,  genitourinary, 
musculoskeletal  respiratory).  In  these 
conditions,  the  normal  physiological 
expression  of  emotions  Is  exaggerated  by 
chronic  emotional  tensions,  eventually 
leading  to  a  disruption  of  the  autonomic 
regulatory  system  and  resulting  in  various 
visceral  disorders.  If  the  condition  persists,  it 
may  lead  to  demonstrable  structural  changes 
(e.g.,  peptic  ulcer,  bronchial  asthma, 
dermatitis]. 

b.  Neurotic  disorders  (e.g.,  anxiety, 
depressive,  hysterical,  obsessive-compulsive, 
and  phobic  neuroses).  In  these  conditions 
there  are  no  gross  falsifications  of  reality 
such  as  observed  in  the  psychoses  in  the  form 
of  hallucinations  or  delusions.  Neuroses  are 
characterized  by  reactions  to  deep-seated 
conflicts  and  are  classified  by  the  defense 
mechanisms  the  individual  employes  to  stave 
off  the  threat  of  emotional  decompensation 
(e.g.,  anxiety,  depression,  conversion, 
obsessive-compulsive,  or  phobic  mechanism). 
Anxiety  or  depression  occurring  in 
connection  with  overwhelming  external 
situations  (i.e..  situational  reactions)  are  self- 
limited  and  the  symptoms  usually  recede 
when  the  situational  stress  diminishes. 

c.  Other  functional  nonpsychotic  disorders, 
including  paranoid,  cyclothymic  schizoid, 
explosive,  obsessive-compulsive,  hysterical, 
asthenic  antisocial,  passive-aggressive,  and 
Inadequate  personality;  sexual  deviation: 
alcohol  addiction  and  drug  addicition.  These 
disorders  are  characterized  by  deeply 
ingrained  maladaptive  patterns  of  behavior, 
generally  of  long  duration.  Unlike  neurotic 
disorders,  conflict  in  these  cases  is  not 
primarily  within  the  individual  but  between 
the  individual  and  his  environment.  In  many 
of  these  conditions,  the  patient  may 


experience  little  anxiety  and  little  or  no  sense 
of  distress,  except  when  anxiety  and  distress 
are  consequences  of  maladaptive  bahavior. 

4.  Mental  retardation  denotes  a  lifelong 
condition  characterized  by  below-average 
intellectual  endowment  as  measured  by  well- 
standardized  intelligence  (IQ)  tests  and 
associated  with  impairment  in  one  or  more  of 
the  following  areas:  learning,  maturation,  and 
social  adjustment  The  degree  of  impairment 
should  be  determined  primarily  on  the  basis 
of  intelligence  level  and  the  medical  report 
Care  should  be  taken  to  ascertain  that  test 
results  are  consistent  with  daily  activities 
and  behavior.  A  well-standardked, 
comprehensive  intelligence  test  such  as  the 
Wechsler  Adult  Intelligence  Scale — Revised 
(WAIS-R)  should  be  administered  and 
interpreted  by  a  psychologist  or  psychiatrist 
qualified  by  training  and  experience  to 
perform  such  an  evaluation.  In  special 
circumstances,  nonverbal  measures,  such  as 
the  Raven  Progressive  Matrices  or  the  Arthur 
Point  Scale,  may  be  substituted. 

Unfortunately,  identical  IQ  scores  obtained 
from  different  tests  do  not  always  reflect  a 
similar  degree  of  intellectual  function.  In  this 
connection,  it  may  be  noted  that  on  the 
WAIS-R  perhaps  currently  the  most  %videly 
used  measure  of  intellectual  ability  in  adults, 
IQ's  of  09  and  below  are  characteristic  of 
approximately  the  lowest  2  percent  of  the 
general  population.  In  instances  where  other 
tests  are  administered,  it  will  be  necessary  to 
convert  the  IQ  to  the  corresponding 
percentile  rank  in  the  general  population  in 
order  to  determine  the  actual  degree  of 
impairment  reflected  by  the  IQ  scores.  Where 
more  than  one  IQ  is  customarily  derived  from 
the  test  administered,  i.e.,  where  Verbal. 
Performance,  and  Full  Scale  IQ's  are 
provided  as  on  the  WAIS-R.  the  lowest  of 
these  is  to  be  used  in  conjunction  with  12.05. 

In  cases  where  the  nature  of  the 
individual's  impairment  is  such  that  testing, 
as  described  above,  is  precluded,  medical 
reports  specifically  describing  describing  the 
level  of  intellectual,  social,  and  physical 
function  should  be  obtained.  Actual 
observations  by  district  office  or  State  DDS 
personnel,  reports  from  educational 
institutions,  and  information  furnished  by 
public  welfare  agencies  or  other  reliable, 
objective  sources  should  be  considered  at 
additional  evidence. 

12Jn    Category  of  Impairments.  Mental 

12.02  Chronic  brain  syndromes  (organic 
brain  syndromes).  With  both  A  and  B: 

A.  Demonstrated  deterioration  in 
intellectual  functioning,  manifested  by 
persistence  of  one  or  more  of  the  folloiving 
clinical  signs: 

1.  Marked  memory  defect  for  recent  events; 
or 

2.  Impoverished,  slowed,  perseveratlve 
thinking,  with  confusion  or  disorientation;  or 

3.  Labile,  shallow,  or  coarse  affect 

B.  Resulting  persistence  of  marked 
restriction  of  daily  activities  and  constriction 
of  interests  and  deterioration  in  personal 
habits  and  seriously  impaired  abiUty  to  relate 
to  other  people. 

12.03  Functional  psychotic  disorders 
(mood  disorders,  schizophrenias,  paranoid 
states).  With  both  A  and  B: 


A.  Manifested  persistence  of  one  or  more 
of  the  following  clinical  signs: 

1.  Depression  (or  elation);  or 

2.  Agitation;  or 

3.  Psychomotor  disturbances:  or 

4.  Hallucinations  or  delusions;  or 

5.  Autistic  or  other  regressive  behavior,  or 

6.  Inappropriateness  of  affect  or 

7.  Illogical  association  of  ideas; 

B.  Resulting  persistence  of  marked 
restriction  of  daily  activities  and  constriction 
of  interests  and  seriously  impaired  abiUty  to 
relate  to  other  people. 

12.04  Functional  nonpsychotic  disorders 
(psychophysiologic,  neurotic  and  personality 
disorders;  addictive  dependence  on  alcohol 
or  drugs).  With  both  A  and  B: 

A.  Manifested  persistence  of  one  or  more 
of  the  following  clinical  signs: 

1.  Demonstrable  and  persistent  structural 
changes  mediated  through 
psychophysiological  channels  (e.g..  duodenal 
ulcer);  or 

2.  Recurrent  and  persistent  periods  of 
anxiety,  with  tension,  apprehension,  and 
interference  with  concentration  and  memory; 
or 

3.  Persistent  depressive  affect  with 
insomnia,  loss  of  weight,  and  suicidal 
preoccupation;  or 

4.  Persistent  phobic  or  obsessive 
ruminations  with  inappropriate,  bizarre,  or 
disruptive  behavior;  or 

5.  Persistent  compulsive,  ritualistic 
behavior  or 

6.  Persistent  functional  disturbance  of 
vision,  speech,  hearing,  or  use  of  a  limb  with 
demonsfrable  structural  or  trophic  changes: 
or 

7.  Persistent  deeply  ingrained,  maladaptive 
patterns  of  behavior  manifested  by  either; 

a.  Seclusiveness  or  autistic  thinking;  or 

b.  Pathologically  inappropriate 
suspiciousness  or  hostility; 

B.  Resulting  persistence  of  marked 
restriction  of  daily  activities  and  constriction 
of  interests  and  deterioration  in  personal 
habits  and  seriously  impaired  ability  to  relate 
to  other  people. 

12.05  Mental  retardation.  As  maimfesXed 
by. 

A.  Severe  mental  and  social  incapacity  as 
evidence  by  marked  dependence  upon  others 
for  personal  need  (e.g.,  bathing,  washing, 
dressing,  etc.)  and  inability  to  understand  the 
spoken  word  and  inability  to  avoid  physical 
danger  (fire,  cars,  etc.)  and  inability  to  follow 
sample  directions  and  inability  to  read,  write, 
and  perform  simple  calculations:  or 

B.  IQ  of  59  or  less  (see  12.00B4);  or 

C.  IQ  of  60  to  09  inclusive  (see  12.0QB4)  and 
a  physical  or  other  mental  impairment 
imposing  additional  and  signficant  work- 
related  limitation  of  function. 

13.00    Neoplastic  Disease— Midignant 

A.  Introduction:  The  determination  of  the 
level  of  severity  resulting  from  malignant 
timiors  is  made  from  a  consideration  of  the 
site  of  the  lesion,  the  histogenesis  of  the 
tumor,  the  extent  of  involvement  the 
apparent  adequacy  and  response  to  therapy 
(surgery,  irradiation,  hormones, 
chemotherapy,  etc.),  and  the  magnitude  of  the 
post-therapeutic  residuals. 
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B.  Documentation:  The  diagnosis  of 
malignant  tumor  should  be  established  on  the 
basis  of  symptoms,  signs,  and  laboratory 
findings.  The  site  of  the  primary,  recurrent, 
and  metastatic  lesion  must  be  specifled  in  all 
cases  of  malignant  neoplastic  diseases.  If  an 
operative  procedure  has  been  performed,  the 
evidence  should  include  a  copy  of  the 
operative  note  and  the  report  of  the  gross  and 
microscopic  examination  of  the  surgical 
specimen.  If  these  documents  are  not 
obtainable,  then  the  summary  of 
hospitalization  or  a  report  from  the  treating 
physician  must  ipclude  details  of  the  findings 
at  surgery  and  the  results  of  the  pathologist's 
gross  and  microscopic  examination  of  the 
tissues. 

For  those  cases  in  which  a  disabling 
impairment  was  not  established  when 
therapy  was  begun  but  progression  of  the 
disease  is  likely,  current  medical  evidence 
should  include  a  report  of  a  recent 
examination  directed  especially  at  local  at 
regional  recurrence,  soft  part  or  skeletal 
metastases,  and  significant  posttherapeutic 
residuals. 

C.  Evaluation.  Usually,  when  the  malignant 
tiunor  consists  of  a  local  lesion  with 
metastasis  to  the  regional  lymph  nodes  which 
appareiiily  has  been  completely  excised, 
imminent  recurrence  or  metastasis  is  not 
anticipated.  A  number  of  exceptions  are 
noted  in  the  specific  Listings.  For 
adjudicative  purposes,  "distant  metastasis" 
or  "metastasis  beyond  the  regional  lymph 
nodes"  refers  to  metastasis  beyond  the  lines 
of  the  usual  radical  en  bloc  resection. 

Local  or  regional  recurrence  after  radical 
surgery  or  pathlogical  evidence  of  incomplete 
excision  by  radical  stugery  is  to  be  equated 
with  unresectable  lesions  (except  for 
carcinoma  of  the  breast.  13.09C)  and,  for  the 
purposes  of  our  program,  may  be  evaluated 
as  "inoperable." 

Local  or  regional  recurrence  after 
incomplete  excision  of  a  localized  and  still 
completely  resectable  tumor  is  not  to  be 
equated  with  recurrence  after  radical  surgery. 
In  the  evaluation  of  lymphomas,  the  tissue 
type  and  site  of  involvement  are  not 
necessarily  indicators  of  the  severity  of  the 
impairment. 

When  a  malignant  tumor  has  metastasized 
beyond  the  regional  lymph  nodes,  the 
impairment  will  usually  be  found  to  meet  the 
requirements  of  a  speciRc  listing.  Exceptions 
are  hormone-dependent  tumors,  isotope- 
sensitive  metastases,  and  metastases  from 
seminoma  of  the  testicles  which  are 
controlled  by  definitive  therapy. 

When  the  original  tumor  and  any 
metastases  have  apparently  disappeared  and 
have  not  been  evident  for  3  or  more  years, 
the  impairment  does  not  meet  the  criteria 
under  this  body  system. 

D.  Effects  of  therapy.  Significant 
posttherapeutic  residuals,  not  specifically 
included  in  the  category  of  impairments  for 
malignant  neoplasms,  should  be  evaluated 
according  to  th^  affected  body  system. 

Where  the  impairment  is  not  listed  in  the 
Listing  of  Impairments  and  is  not  medically 
equivalent  to  a  listed  impairment,  the  impact 
of  any  resMual  impairment  including  that 
caused  by  therapy  must  be  considered.  The 
therapeutic  regimen  and  consequent  adverse 


response  to  therapy  may  vary  widely; 
therefore,  each  case  must  be  considered  on 
an  individual  basis.  It  is  essential  to  obtain  a 
specific  description  of  the  therapeutic 
regimen,  including  the  drugs  given,  dosage, 
frequency  of  drug  administration,  and  plans 
for  continued  drug  administration.  It  is 
necessary  to  obtain  a  description  of  the 
complications  or  any  other  adverse  response 
to  therapy  such  as  nausea,  vomiting, 
diarrhea,  weakness,  dennatologic  disorders, 
or  reactive  mental  disorders.  Since  the 
severity  of  the  adverse  effects  of  anticancer 
chemotherapy  may  change  during  the  period 
of  drug  administration,  the  decision  regarding 
the  impact  of  drug  therapy  should  be  based 
on  a  sufficient  period  of  therapy  to  permit 
proper  consideration. 

E.  Onset  To  establish  onset  of  disability 
prior  to  the  time  a  malignancy  is  first 
demonstrated  to  be  inoperable  or  beyond 
control  by  other  modes  of  therapy  (and  prior 
evidence  is  nonexistent)  requires  medical 
judgment  based  on  medically  reported 
symptoms,  the  type  of  the  specific 
malignancy,  its  location,  and  extent  of 
involvement  when  first  demoiistrated. 

ViSn    Category  of  Impainnents,  Neoplastic 
Diseases — Malignant 

13X12    Head  and  neck  (except  salivary 
gland»— 13.07,  thyroid  gland— 13^)8,  and 
mandible,  maxilla,  orbit,  or  temporal  fossa — 
13.11): 

A.  Inoperable;  or 

B.  Not  controlled  by  prescribed  therapy;  or 
C  Recurrent  after  radical  surgery  or 

irradiation;  or 

D.  With  distant  metastasis;  or 

E.  Epidermoid  carcinoma  occurring  in  the 
pyriform  sinus  or  posterior  third  of  the 
tongue. 

13.03  Sarcoma  of  Skin: 

A.  Angiosarcoma  with  metastasis  to 
regional  lymph  nodes  or  beyond;  or 

B.  Mycosis  fungoides  with  metastases  to 
regional  lymph  nodes,  or  with  visceral 
involvement. 

1 3 .04  Sarcoma  of  soft  parts:  Not 
controlled  by  prescribed  therapy. 

13.05  Malignant  melanoma: 

A.  Recurrent  after  wide  excision:  or 

B.  With  metastasis  to  adjacent  skin 
(satellite  lesions]  or  elsewhere. 

13.06  Lymph  nodes: 

A.  Hodgkin's  disease  or  non-hodgkin's 
lymphoma  with  progressive  disease  not 
controlled  by  prescribed  therapy:  or 

B.  Metastatic  carcinoma  in  a  lymph  node 
(except  for  epidermoid  carcinoma  in  a  lymph 
node  in  the  neck)  where  the  primary  site  is 
not  determined  after. adequate  search;  or 

C.  Epidermoid  carcinoma  in  a  lymph  node 
in  the  neck  not  responding  to  prescribed 
therapy. 

13.07  Salivary  glands— carcxRoma  or 
sarcoma  with  metastasis  beyond  the  regional 
lymph  nodes. 

13.08  Thyroid  gland— caTciaoma  with 
metastasis  beyond  the  regional  lymph  nodes, 
not  controlled  by  prescribed  therapy. 

13.09  Breast- 

A.  Inoperable  carcinoma;  or 

B.  Inflammatory  carcinoma;  or 

C.  Rectirrent  carcinoma,  except  local 
recurrence  controlled  by  prescribed  therapy; 


D.  Distant  metastasis  from  breast 
carcinoma  (bilateral  breast  carcinoma, 
synchronous  or  metachronus.  is  usually 
primary  in  each  breast);  or 

E.  Sarcoma  with  metastasis  anywhere. 

13.10  Skeletal  system  (exclusive  of  the 
jaw): 

A.  Malignant  primary  tumors  nvith  evidence 
of  metastases  and  not  controlled  by 
prescribed  therapy;  or 

B  Metastic  carcinoma  to  bone  where  the 
primary  site  is  not  determined  after  adequate 
search. 

13.11  Mandible,  maxilla,  orbit  or 
temporal  fossa: 

A.  Sarcoma  of  any  type  with  metastasis:  or 

B.  Carcinoma  of  the  antrum  %vith  extension 
into  the  orbit  or  ethmoid  or  sphenoid  sinus,  or 
with  regional  or  distant  metastasis;  or 

C  Orbital  tumors  with  intracranial 
extension;  or 

D.  Tumors  of  the  temporal  fossa  with 
perforation  of  skull  and  meningeal 
involvement  or 

E.  Adamantinoma  with  orbital  m 
intracranial  infiltration;  or 

F.  Tumors  of  Rathke's  pouch  with 
infiltration  of  the  base  of  the  skull  or 
metastasis. 

13.12  Brain  or  spinal  cord: 

A.  Metastatic  carcinoma  to  brain  or  spinal 
cord. 

B.  Evaluate  other  tumnours  under  the 
criteria  described  in  11.05  and  11.08. 

13.13  Lungs: 

A.  Unresectable  or  with  incomplete 
excision;  or 

B.  Recurrence  or  metastases  after 
resection;  or 

C  Oat  cell  (small  cell)  cardnoma;  or 

D.  Squamous  cell  carcinoma,  with 
metastases  beyond  the  hilar  lymph  nodes:  or 

E.  Other  histologic  types  of  carcinoma, 
including  undifferentiated  and  mixed-cell 
types  (but  excluding  oat  cell  carcinoma, 
13.13C  and  squamous  cell  carcinoma, 
13.13D],  with  metastases  to  the  hilar  lymph 
nodes. 

13.14  Pleura  or  mediastinum: 

A.  Malignant  mesotheUoma  of  pleura;  or 

B.  Malignant  tumors,  metastatic  to  pleura: 
or 

C  Malignant  primary  tumor  of  the 
mediastinum  not  controlled  by  prescribed 
therapy. 

13.15  Abdomen: 

A.  Generalized  carcinomatosis:  or 

B.  Retroperitoneal  cellular  sarcoma  not 
controlled  by  prescribed  therapy;  or 

C.  Ascites  with  demonstrated  malignant 
cells. 

13.16  Esophagus  or  stomach: 

A.  Carcinoma  or  sarcoma  of  the  esophagus; 
or 

B.  Carcinoma  of  the  stomach  with 
metastasis  to  the  regional  lymph  nodes  or 
extension  to  surrounding  structure;  or 

C.  Sarcoma  of  stomach  not  controlled  by 
prescribed  therapy;  or 

D.  Inoperable  carcinoma,  or 

E.  Recurrence  or  metastasis  after  resection. 

13.17  Small  intestine 

A.  Carcinoma,  sarcoma,  or  carcinoid  tumor 
with  metastasis  beyond  the  regional  lymph 
nodes:  or 
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B.  Reeurrence  of  carcinoma,  sarcoma,  or 
carcinoid  timior  after  resection:  or 

C.  Sarcoma,  not  controlled  by  prescribed 
therapy. 

13.18  Large  intestine  (from  ileocecal  valve 
to  and  including  anal  canal) — Carcinoma  or 
sarcoma. 

A.  Unresectable;  or 

B.  Metastasis  beyond  the  regional  lymph 
nodes,  or 

C.  Recurrence  or  metastasis  after  resection. 

13.19  Liver  or  gallbladder 

A.  Primary  or  metastatic  malignant  tumors 
of  the  liver  or 

B.  Carcinoma  of  the  gallbladder  or 
C  Carcinoma  of  the  bile  ducts. 

13.20  Pancreas: 

A.  Carcinoma  except  islet  cell  carcinoma; 
or 

B.  Islet  cell  carcinoma  which  is 
unresectable  and  physiologically  active. 

13.21  Kidneys,  adrenal  glands,  or 
ureters — carcinoma: 

A.  Unresectable;  or 

B.  With  hematogenous  spread  to  distant 
sites;  or 

C  With  metastases  to  regional  lymph 
nodes. 

13.22  Urinary  bladder — carcinoma.  With; 

A.  Infiltration  beyond  the  bladder  wall:  or 

B.  Metastases  to  regional  lymph  nodes;  or 

C.  Unresectable;  or 

D.  Recurreence  after  total  cystectomy;  or 

E.  Evaluate  renal  impairment  after  total 
cystectomy  under  the  criteria  in  6.02. 

13.23  Prostate  gland — carcinoma  not 
controlled  by  prescribed  therapy. 

13.24  Testicles: 

A.  Choriocarcinoma;  or 

B.  Other  malignant  primary  tumors  with 
progressive  disease  not  controlled  by 
prescribed  therapy. 

13.25  Uterus — carcinoma  or  sarcoma 
(corpus  or  cervix]. 

A.  Inoperable  and  not  controlled  by 
prescribed  therapy;  or 

B.  Recurrent  after  total  hysterectomy;  or 

C.  Total  pelvic  extenteration. 

13.26  Ovaries — all  malignant,  primary  or 
reciurent  tumors.  With: 

A.  Ascites  with  demonstrated  malignant 
cells;  or 

B.  Unresectable  infiltration:  or 

C.  Unresectable  metastasis  to  omentum  or 
elsewhere  in  the  peritoneal  cavity;  or 

D.  Distant  metastasis. 

13.27  Leukemia:  Evaluate  under  the 
criteria  of  7.ooff,  Hemic  and  Lymphatic 
System. 

13.28  Uterine  (Fallopian)  tubes — 
carcinoma  or  sarcoma: 

A.  Unresectable;  or 

B.  Metastases  to  regional  lymph  nodes. 

13.29  Penis — carcinoma,  with  metastases 
to  regional  lymph  nodes, 

13.30  Vulva — carcinoma,  with  distant 
metastases. 

PartB 

Medical  criteria  for  the  evaluation  of 
impairments  of  children  under  age  18  (where 
criteria  in  Part  A  do  not  give  appropriate 
consideration  to  the  particular  disease 
process  in  childhood). 


Sea. 
lOOJX) 


Growth  Impairment 


Sec. 

101.00  Musculoskeletal  System. 

102.00  Special  Senses  and  Speech. 

103.00  Respiratory  System. 

104.00  Cardiovascular  System. 

105.00  Disgestive  System. 

106.00  Genito-Urinary  System. 

107.00  Hemic  and  Lymphatic  System. 

109.00  Endocrine  System. 

110.00  Multiply  Body  System. 

111.00  Neurological. 

112.00  Mental  and  Emotional  Disorders. 

113.00  Neoplastic  Diseases — MaligneuiL 
lOOJW  Growth  impainn«nt 

A.  Impairment  of  growth  may  be  disabling 
in  itself  or  it  may  be  an  indicator  of  the 
severity  of  the  impairment  due  to  a  specific 
disease  process. 

Determinations  of  growth  impairment 
should  be  based  upon  the  comparison  of 
current  height  with  at  least  three  previous 
determinations,  including  length  at  birth,  if 
available.  Heights  (or  lengths]  should  be 
plotted  on  a  standard  growth  chart,  such  as 
derived  trom  the  National  Center  for  Health 
SUtistics:  NCHS  Growth  Charts.  Height 
should  be  measured  without  shoes.  Body 
weight  corresponding  to  the  ages  represented 
by  the  heights  should  be  furnished.  The  adult 
heights  of  the  child's  natural  parents  and  the 
heights  and  ages  of  siblings  should  also  be 
furnished.  This  will  provide  a  basis  upon 
which  to  identify  those  children  whose  short 
stature  represents  a  familiar  characteristic 
rather  than  a  result  of  disease.  This  is 
particularly  true  for  adjudication  under 
100.02B. 

B.  Bone  age  determinations  should  include 
a  full  descriptive  report  of  roentgenograms 
specifically  obtained  to  determine  bone  age 
and  must  cite  the  standardization  method 
used.  Where  roentgenograms  must  be 
obtained  currently  as  a  basis  for  adjudication 
under  100.03,  views  of  the  left  hand  and  wrist 
should  be  ordered.  In  addition, 
roentgenograms  of  the  knee  and  ankle  should 
be  obtained  when  cessation  of  growth  is 
being  evaluated  in  an  older  child  at  or  past, 
puberty. 

G  The  criteria  in  this  section  are 
applicable  until  closure  of  the  major 
epiphyses.  The  cessation  of  significant 
increase  in  height  at  that  point  would  prevent 
the  application  of  these  criteria. 

100.01  Category  of  impoinnents,  growth 

100.02  Growth  impairment,  considered  to 
be  related  to  an  additional  specific  medically 
determinable  impairment,  and  one  of  the 
following: 

A.  Fall  of  greater  than  15  percentiles  in 
height  which  is  sustained;  or 

B.  Fall  to,  or  persistence  of.  height  below 
the  third  percentile. 

100.03  Growth  impairment,  not  identified 
as  being  related  to  an  additional,  specific 
medically  determinable  impairment  With: 

A.  Fall  of  greater  than  25  percentiles  in 
height  which  is  sustained;  and 

B.  Bone  age  greater  than  two  standard 
deviations  (2  SD]  below  the  mean  for 
chronological  age  (see  lOO.OOB). 

lOliW    Musculoskeletal  system 

A.  Rheumatoid  arthritis.  Documentation  of 
the  diagnosis  of  juvenile  rheumatoid  arthritis 
should  be  made  according  to  an  established 


protocol,  such  as  that  published  by  the 
Arthritis  Foundation,  Bulletin  on  the 
Rheumatic  Diseases,  Vol.  23, 1972-1973 
Series,  p.  712.  Infiammatory  signs  include 
persistent  paia  tenderness,  erythema, 
swelling,  and  increased  local  temperature  of 
a  joint 

B.  The  measurements  of  Joint  motion  are 
based  on  the  technique  for  measurements 
described  in  the  "Joint  Method  of  Measuring 
and  Recording,"  published  by  the  American 
Academy  of  Orthopedic  Surgeons  in  1965,  or 
'The  Extremities  and  Back"  in  Guides  to  the 
Evaluation  of  Permanent  Impairment, 
Chicago,  American  Medical  Association, 
1971,  Chapter  1,  pp.  1-48. 

C.  Degenerative  arthritis  may  be  the  end 
stage  of  many  skeletal  diseases  and 
conditions,  such  as  traumatic  arthritis, 
collagen  disorders,  septic  arthritis,  congenital 
dislocation  of  the  hip,  aseptic  necrosis  of  the 
hip,  slipped  capital  femoral  epiphyses, 
skeletal  dysplasias,  etc. 

lOlJn    Category  of  impainnents, 
musculoskeletal 

101.02  Juvenile  rheumatoid  arthritis. 
With: 

A.  Persistence  or  recurrence  of  joint 
inflammation  despite  three  months  of  medical 
treatment  and  one  of  the  following: 

1.  Limitation  of  motion  of  two  major  joints 
of  50  percent  or  greater  or 

2.  Fixed  deformity  of  two  major  weight- 
bearing  joints  of  30  degrees  or  more;  or 

3.  Radiographic  changes  of  joint  narrowing, 
erosion,  or  subluxation;  or 

4.  Persistent  or  recurrent  systemic 
involvement  such  as  iridocyclitis  or 
pericarditis:  or 

B.  Steroid  dependence. 

101.03  Deficit  of  musculoskeletal  function 
due  to  deformity  or  musculoskeletal  disease 
and  one  of  the  following: 

A.  Walking  is  markedly  reduced  in  speed 
or  distance  despite  orthotic  or  prosthetic 
devices;  or 

B.  Ambulation  is  possible  only  with 
obligatory  bilateral  upper  limb  assistance 
(e.g.,  with  walker,  crutches);  or 

C.  Inability  to  perform  age-related  personal 
self-care  activities  involving  feeding, 
dressing,  and  personal  hygiene. 

101.05  Disorders  of  the  spine. 

A.  Fracture  of  vertebra  with  cord 
involvement  (substantiated  by  appropriate 
sensory  and  motor  loss). 

B.  Scoliosis  (congenital  idiopathic  or 
neuromyopathic).  With: 

1.  Major  spinal  curve  measuring  60  degrees 
or  greater  or 

2.  Spinal  fusion  of  six  or  more  levels. 
Consider  under  a  disability  for  one  year  from 
the  time  of  surgery:  thereafter  evaluate  the 
residual  impairment  or 

3.  FEV  (vital  capacity)  of  50  percent  or  less 
of  predicted  normal  values  for  the 
individual's  measured  (actual]  height 

C.  Kyphosis  or  lordosis  measuring  90    ' 
degrees  or  greater. 

101.06  Chronic  osteomyelitis  with 
persistence  or  recurrence  of  inflammatory 
signs  or  drainage  for  at  least  6  months 
despite  prescribed  therapy  and  consistent 
radiographic  findings. 


F»daral  Register  /  Vol  47.  No.  88  7  Thursday.  May  6.  1982  /  Proposed  Rules 


19641 


IKUO    S|MdalS«»MuidS|Medi 

A.  VisuaJ  impairmenta  in  children. 
Impainnent  of  central  risual  acnity  should  be 
determined  with  use  of  the  standard  Snellen 
test  chart  where  this  cannot  be  used,  as  in 
very  young  children,  a  complete  description 
should  be  provided  of  the  findings  using  other 
appropriate  methods  of  examination, 
including  a  description  of  the  techniques  used 
for  determining  the  central  visual  acuity  for 
distance. 

The  accommodative  reflex  is  generally  not 
present  in  children  under  6  months  of  age.  In 
premature  infants,  it  may  not  be  present  until 
6  months  phis  the  number  of  months  the  child 
is  premature.  Therefore  absence  of 
accommodative  reflex  will  be  considered  as 
indicating  a  visual  impairment  only  in 
children  above  this  age  (6  months). 

Documentation  of  an  ophtalmologic 
disorder  must  include  description  of  the 
ocular  pathology. 

B.  Hearing  impairments  in  children.  The 
criteria  for  hearing  impairments  in  children 
take  into  account  that  a  lesser  impainnent  in 
hearing  which  occurs  at  an  early  age  may 
result  in  a  severe  speech  and  language 
disorder. 

Improvement  by  a  hearing  aid.  as  predicted 
by  the  testing  procedure,  must  be 
demonstrated  to  be  feasible  in  that  child, 
since  younger  children  may  be  unable  to  use 
a  hearing  aid  effectively.  * 

The  type  of  audiometric  testing  performed 
must  be  described  and  a  copy  of  the  results 
must  be  included.  The  pure  tone  air 
conduction  In  102.08  are  based  on  American 
National  Standard  Institute  Specifications  for 
Audiometers,  53.6-1969  (ANSI-1969).  The 
report  should  indicate  the  specificationa  used 
to  calibrate  the  audiometer. 

The  finding  of  a  severe  impairment  will  be 
based  on  the  average  hearing  levels  at  500, 
lOOa  2000,  and  3000  Hertz  (Hz)  in  the  better 
ear,  and  on  speech  discrimination,  as 
specified  in  §  102.08. 

102Jn    Category  of  Impairments,  Special 
Sense  Organs 

102.02    Impairment  of  central  visual 
acuity. 

A.  Remaining  vision  in  the  better  eye  after 
best  correction  is  20/200  or  less. 

B.  For  children  below  3  years  of  age  at  time 
of  adjudication. 

1.  Absence  of  accommodative  reflex  (see 
102.00A  for  exclusion  of  children  imder  6 
months  of  age);  or 

2.  Retrolantal  fibroplasia  with  macular 
scarring  or  neovascularization;  or 

3.  Bilateral  congenital  cataracts  with 
visualization  of  retinal  red  reflex  only  or 
when  associated  with  other  ocular  pathology. 

102.08    Hearing  impairments. 

A.  For  children  below  5  years  of  age  at  time 
of  adjudication,  inability  to  hear  air 
conduction  thresholds  at  an  average  of  40 
decibels  (db)  hearing  level  or  greater  in  the 
better  ear. 

B.  For  children  5  years  of  age  and  above  at 
time  of  adjudication. 

1.  Inability  to  hear  air  conduction 
thresholds  at  an  average  of  90  decibels  (db) 
or  greater  in  the  better  ear;  or 

2.  Speech  discrimination  scores  at  40 
percent  or  less  in  the  better  ear  or 


3.  Inability  to  hear  air  conduction 
thresholds  at  an  average  of  40  decibels  (db) 
or  greater  in  the  better  ear,  and  a  speech  and 
language  disorder  which  significantly  affects 
the  clarity  and  content  of  the  speech  and  is 
attributable  to  the  hearing  impainnent 

103J»    Resiriratary  System 

A.  Documentation  of  pulmonary 
insufficiency.  The  reports  of  spirometric 
studiies  for  evaluation  under  Table  I  must  be 
expressed  in  liters.  The  reported  FEV ,  should 
represent  the  largest  of  at  least  three 
satisfactory  attempts,  and  should  be  wit|un 
10  percent  of  another  FEV ,.  The 
appropriately  labeled  spirometric  tracing  of 
three  FEV  maneuvers  must  be  submitted  with 
the  report  showing  distance  per  second  on 
the  abscissa  and  distance  per  liter  on  the 
ordinate.  The  unit  distance  for  volume  on  the 
tracing  should  be  at  least  15  mm.  per  liter  and 
the  paper  speed  at  least  20  mm.  per  second. 
The  height  of  the  individual  without  shoes 
must  be  recorded. 

TTie  ventilatory  function  studies  should  not 
be  performed  during  or  soon  after  an  acute 
episode  or  exacerbation  of  a  respiratory 
illness.  In  the  presence  of  acute 
bronchospasm.  or  where  the  FEV,  is  less 
than  that  stated  in  Table  I  the  studies  should 
be  repeated  after  the  administration  of  a 
nebulized  bronchodilator.  If  bronchodilator 
was  not  used  in  such  instances,  the  reason 
should  be  stated  in  the  report 

A  statement  should  be  niade  as  to  the 
child's  ability  to  understand  directions  and 
the  cooperate  in  performance  of  the  test  and 
should  include  an  evaluation  of  the  child's 
effort  When  tests  cannot  be  performed  or 
completed,  the  reason  (such  as  a  child's 
young  age)  should  be  stated  in  the  report 

B.  Cystic  fibrosis.  This  section  discusses 
only  the  pulmonary  manifestations  of  cystic 
fibrosis.  Other  manifestations,  compHcations, 
or  associated  disease  must  be  evaluated 
under  the  appropriate  section. 

The  diagnosis  of  cystic  fibrosis  will  be 
based  upon  appropriate  history,  physical 
examination,  and  pertinent  laboratory 
findings.  Confirmation  based  upon  elevated 
concentration  of  sodium  or  chloride  in  the 
sweat  should  be  included,  with  indication  of 
the  technique  used  for  collection  and 
analysis. 

103.01    Category  of  impainiieats,  respiratory 

103.03  Bronchial  asthma.  With  evidence 
of  progression  of  the  disease  despite  therapy 
and  documented  by  one  of  the  foUowing: 

A.  Recent  recurrent  intense  asthmatic 
attacks  requiring  parenteral  medication;  or 

B.  Persistent  prolonged  expiration  with 
wheezing  between  acute  attacks  and 
radiographic  findings  of  peribronchial 
disease. 

103.13    Pulmonary  manifestations  of 
cystic  fibrosis.  With: 

A.  FEV  I  equal  to  or  less  than  the  values 
specified  in  Table  I  (see  i  103.00A  for 
requirements  of  ventilatory  function  testing); 
or 

B.  For  children  where  ventilatory  function 
testing  cannot  be  performed: 

1.  History  of  dyspnea  on  mild  exertion  or 
chronic  frequent  productive  cough;  and 

2,  Persistent  or  recurrent  abnormal  breath 
sounds,  bilateral  rales  or  rhonic;  and 


3.  Radiographic  findings  of  extensive 
disease  with  hyperaeration  and  bilateral 
peribronchial  inJBltration. 
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IMM    Canfiovaacular  System 

A.  General.  Evaluation  should  be  based 
upon  history,  physical  findings,  and 
appropriate  laboratory  data.  Reported 
abnormalities  should  be  consistent  with  the 
pathologic  diagnosis.  The  actual 
electrocardiographic  tracing,  or  an  adequate 
marked  photocopy,  must  be  included  Reports 
of  other  pertinent  studies  necessary  to 
substantiate  the  diagnosis  or  describe  the 
severity  of  the  impairment  must  also  be 
included. 

B.  Evaluation  of  cardiovascular 
impairments  in  children  requires  two  steps: 

1.  The  delineation  of  a  specific 
cardiovascular  disturbance,  either  congential 
or  acquired.  This  may  include  arterial  or 
venous  disease,  rhythm  disturbance,  or 
disease  involving  the  valves,  septa, 
myocardium  or  pericardium;  and 

2.  Documentation  of  the  severity  of  the 
impairment  with  medically  determinable  and 
consistent  cardiovascular  signs,  symptoms, 
and  laboratory  data.  In  cases  v^ere 
impainnent  characteristics  are  questionably 
secondary  to  the  cardiovascular  disturbance, 
additional  documentation  of  the  severity  of 
the  impairment  (e.g.,  catherization  data,  if 
performed)  will  be  necessary. 

C  Chest  roentgenogram  (6  ft  PA  film)  will 
be  considered  indicative  of  cardiomegaly  i£ 

1.  The  cardiothoradc  ratio  is  over  60 
percent  at  age  one  year  or  less,  or  55  percent 
at  more  than  one  year  of  age;  or 

2.  The  cardiac  size  is  increased  over  15 
percent  from  any  prior  chest  roentgenograms; 
or 

3.  Specific  diamber  or  vessel  enlargement 
is  documented  in  accordance  with 
established  criteria. 

D.  Tables  I,  II,  and  III  below  are  designed 
for  case  adjudication  and  not  for  diagnostic 
purposes,  llie  adult  criteria  may  be  useful  for 
older  children  and  should  be  used  when 
appUcable. 

E.  Rheumatic  fever,  as  used  in  this  section 
assumes  diagnoses  made  according  to  the 
revised  Jones  Criteria. 

104.S1    Category  of  impaixmaals. 
cardiovascular 

104.02    Chronic  congestive  failure.  With 
two  or  more  of  the  following  signs: 

A.  Tachycardia  (see  Table  I). 

B.  Tachypnea  (see  Table  II). 

C  Cardiomegaly  on  chest  roentgenogram 
(see  104.00C]. 
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D.  Hepatomegaly  (more  than  2  cm.  below 
the  right  costal  margin  in  the  right 
midclavicular  line). 

E.  Evidence  of  pulmonary  edema,  such  as 
rales  or  orthopnea. 

F.  Dependent  edema. 

G.  Exercise  intolerance  manifested  as 
labored  respiration  on  mild  exertion  (e.g..  in 
an  infant,  feeding). 

Table  I.-Tachycarcna  at  Rest 


Under  1  yt _.. 

1  ttvough  3  yr 

4  through  9  yr 

10  through  IS  yr.. 
Ovsr  15  yr 


Aplctf 
Heart 
(beats 

per 
cninule) 


ISO 
130 
120 
110 
100 


Table  II.— Tachypmea  at  Rest 


Age 


Under  1  yr 

1  through  5  yr.. 
6  through  9  yr„ 
Owr  9  yr 


lory  rale 
over  (par 
mmmai 


40 

35 
30 
2S 


104.30    Hypertensive  cardiovascular 
disease.  With  persistently  elevated  blood 
pressure  for  age  (see  Table  QI)  and  one  of  the 
following: 

A.  Impaired  renal  function  as  described 
under  the  criteria  in  106.02;  or 

B.  Cei^brovascular  damage  as  described 
under  the  criteria  in  111.06;  or 

C.  Congestive  heart  failure  as  described 
under  the  criteria  in  104^ 

Table  ill.— Elevated  Blood  Pressure 


104.04    Cyanotic  congenital  heart  disease. 

With  one  of  the  following: 

A.  Surgery  is  limited  to  palliative  measures: 
or 

B.  Characteristics  squatting,  hemoptysis, 
syncope,  or  h}T>ercyanotic  spells;  or 

C.  Chronic  hematocrit  of  55  percent  or 
greater  or  arterial  O,  saturation  of  less  than 
90  percent  at  rest,  or  arterial  oxygen  tension 
of  less  than  60  Terr  at  resL 

104.05    Cardiac  arrhythmia,  such  as 
persistent  or  recurrent  heart  block,or  A-V 
dissociation  (with  or  without  therapy).  And 
one  of  the  following: 

A.  Cardiac  syncope;  or 

B.  Congestive  heart  failure  as  described 
under  the  criteria  in  104.02:  or 

C.  Exercise  intolerance  with  labored 
resplratioiu  on  mild  exertion  (e.g..  in  infants, 
feediivg). 


104.07  Cardiac  syncope  with  at  least  one 
docimiented  syncopal  episode  characteristic 
of  specific  cardiac  disease  (e.g..  aortic 
stenosis). 

104.08  Recurrent  hemoptysis.  Associated 
with  either  pulmonary  hypertension  or 
extensive  bronchial  collaterals  due  to 
documented  chronic  cardiovascular  disease. 

104.09  Chronic  rheumatic  fever  or 
rheumatic  heart  disease.  With: 

A.  Persistence  of  rheumatic  fever  activity 
for  6  months  or  more,  with  significant 
murmur(8).  cardiomegaly  (see  104.00C).  and 
other  abnormal  laboratory  findings  (such  as 
elevated  sedimentation  rate  or 
electrocardiographic  findings);  or 

B.  Congestive  heart  failure  as  described 
under  the  criteria  in  104.02. 

105.00    Digestive  System 

A.  Disorders  of  the  digestive  system  which 
result  in  disability  usually  do  so  because  of 
interference  with  nutrition  and  growth, 
multiple  recurrent  inflammatory  lesions,  or 
other  complications  of  the  disease.  Such 
lesions  or  complications  usually  respond  to 
treatment.  To  consutitute  a  listed  impairment 
these  must  be  shown  to  have  persisted  or  be 
expected  to  persist  despite  prescribed 
therapy  for  a  continuous  period  of  at  least  12 
months. 

B.  Documentation  of  gastrointestional 
impairments  should  include  pertinent 
operative  findings,  radiographic  studies, 
endoscopy,  and  biopsy  reports.  Where  a  Uver 
biopsy  has  been  performed  in  chronic  liver 
disease,  dociunentation  should  include  the 
report  of  the  biopsy. 

C.  Growth  retardation  and  malnutrition. 
When  the  primary  disorder  of  the  digestive 
tract  has  been  documented,  evaluate 
resultant  malnutrition  uder  the  criteria 
described  in  105.06.  Evaluate  resultant 
growth  impairment  under  the  criteria 
described  in  100.03.  Intestinal  disorders, 
including  surgical  diversions  and  potentially 
correctable  congential  lesions,  do  not 
represent  a  severe  impairment  if  the 
individual  is  able  to  maintain  adequate 
nutrition  growth  and  development. 

D.  Multiple  congenital  anomalies.  See 
related  criteria,  and  consider  as  a 
combination  of  impainnents. 

lOSJn    Categoty  of  impairments,  disgesUve 

105.03    Esophageal  obstruction,  caused  by 
atresia,  stricture,  or  stenosis  with 
malnutrition  as  described  under  the  criteria 
in  105.06. 

105.05    Chronic  liver  disease.  With  one  of 
the  following: 

A.  Inoperable  billiary  atresia  demonstrated 
by  X-ray  or  surgery;  or 

B.  Intractable  ascites  not  attributable  to 
other  causes,  with  serum  albumin  of  3.0  gm./ 
100  ml.  or  less;  or 

C.  Esophageal  varices  (demonstrated  by 
angiography,  barium  swallow,  or  endoscopy 
or  by  prior  performance  of  a  specific  shunt  or 
plication  procedure);  or 

D.  Hepatic  coma,  documentated  by  findings 
from  hospital  records;  or 

E.  Hepatic  encephalopathy.  Evaluate  under 
the  criteria  in  112.02;  or 

P.  Chronic  active  inflammation  or  necrosis 
documented  by  SCOT  persistently  more  than 


100  units  or  serum  bilirubin  of  2.5  mg.  percent 
or  greater. 

105.07  Chronic  inflammatory  bowel 
disease  (such  as  ulcerative  colitis,  regional 
enteritis),  as  documented  in  105.00.  With  one 
fo  the  following: 

A.  Intestinal  manifestations  or 
complications,  such  as  obstruction,  abscess, 
or  fistula  formation  which  has  lasted  or  is 
expected  to  last  12  months;  or 

B.  Malnutition  as  described  under  the 
criteria  in  105.08;  or 

C.  Growth  impairment  as  described  under 
the  criteria  in  100.03. 

105.08  Malnutrition,  due  to  demonstrable 
gastrointestinal  disease  causing  either  a  fall 
of  15  percentiles  of  weight  which  persists  or 
the  persistence  of  weight  which  is  less  than 
the  third  percentile  (on  standard  growth 
charts).  And  one  of  the  following: 

A.  Stool  fat  excretion  per  24  hours: 

1.  More  than  15  percent  in  infants  less  than 
6  months. 

2.  More  than  10  percent  in  infants  6-18 
months. 

3.  More  than  6  percent  in  children  more 
than  18  months;  or 

B.  Persistent  hematocrit  of  30  percent  or 
less  despite  prescribed  therapy;  or 

C.  Senmi  carotene  of  40  mcg./lOO  mL  or 
less;  or 

D.  Senmi  albumin  of  3.0  gm./l(X)  ml.  or  less. 

106.000  Genito-Urinary  System 

A.  Determination  of  the  presence  of 
chronic  renal  disease  will  be  based  upon  the 
following  factors: 

1.  History,  physical  examination,  and 
laboratory  evidence  of  renal  disease. 

2.  Indications  of  its  progressive  nature  or 
laboratory  evidence  of  deterioration  of  renal 
fimction. 

B.  Renal  transplant.  The  amoimt  of 
function  restored  and  the  time  reqtiired  to 
effect  improvement  depend  upon  various 
factors  including  adequacy  of  post-transplant 
renal  function,  incidence  of  renal  infection, 
occurrence  of  rejection  crisis,  presence  oi 
systemic  complications  (anemia,  neuropathy, 
etc.)  and  side  effects  of  corticosteroid  or 
immimo-suppressive  agents.  A  period  of  at 
least  12  months  is  required  for  the  individual 
to  reach  a  point  of  stable  medical 
improvement 

C.  Evaluate  associated  disorders  and 
complications  according  to  the  appropriate 
body  system  listing. 

106.01  Category  of  impainnents,  genito- 
urinary 

106.02    Chronic  renal  disease.  With: 

A.  Persistent  elevation  of  serum  creatinine 

to  4  mg.  per  deciliter  (100  ml.)  or  greater  over 

at  least  3  months;  or 
E  Reduction  of  creatinine  clearance  to  20 

ml.  per  minute  (29  liters/24  hours)  per  1.73  m2 

of  body  siuiace  area  over  at  least  3  months; 

or 

C.  Chronic  renal  dialysis  program  for 
irreversible  renal  failure:  or 

D.  Renal  transplant.  Consider  under  a 
disability  for  12  months  following  surgery; 
thereafter,  evaluate  the  residual  impairment 
(see  106.00B). 

106.06    NepKrotic  syndrome,  with  edema 
not  controlled  by  prescribed  therapy.  And: 
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A.  Serum  albumin  less  than  2  gm./lOO  ml4 
or 

E  Proteinuria  more  than  2.5  gm./l.73mV 
day. 

107JI0    Hemic  and  Lymphatic  System 

A.  Sickle  ceil  disease  refers  to  a  chronic 
hemolytic  anemia  associated  with  sickle  cell 
hemoglobin,  either  homozygous  or  in 
combination  with  thalassemia  or  with 
another  abnormal  hemoglobin  (such  as  C  or 
F). 

Appropriate  hematologic  evidence  for 
sickle  cell  disease,  such  as  hemoglobin 
electrophoresis  must  be  included.  Vaso- 
occlusive,  hemolytic  or  aplastic  episodes 
should  be  documented  by  description  of 
severity,  frequency,  and  duration. 

Disability  due  to  sickle  cell  disease  may  be 
solely  the  result  of  a  severe,  persistent 
anemia  or  may  be  due  to  the  combination  of 
chronic  progressive  or  episodic 
manifestations  in  the  presence  of  a  less 
severe  anemia. 

Major  visceral  episodes  causing  disability 
include  meningitis,  osteomyeltis,  pulmonary 
infestions  or  infarctions,  cerebrovascular 
accidents,  congestive  heart  failure, 
genitourinary  involvement  eta 

B.  Coagulation  defects.  Chronic  inherited 
coagulation  disorders  must  be  documented 
by  appropriate  laboratory  evidence  such  as 
abnormal  thromboplastin  generation, 
coagulation  time,  or  factor  assay. 

C.  Acute  leukemia.  Initial  diagnosis  of 
acute  leukemia  must  be  based  upon  definitive 
bone  marrow  pathologic  evidence.  Recurrent 
disease  may  be  documented  by  periphereJ 
blood,  bone  marrow,  or  cerebrospinal  fluid 
examination.  The  pathology  report  must  be 
included. 

The  designated  duration  of  disability 
implicit  in  the  Ending  of  a  listed  impairment 
is  contained  in  107.11.  Following  the 
designated  time  period,  a  documented 
diagnosis  itself  is  no  longer  sufficient  to 
establish  a  severe  impairment.  The  severity 
of  any  remaining  impairment  must  be 
evaluated  on  the  basis  of  the  medical 
evidence. 

107 jn    Category  of  impaiiments,  hemic  and 
lymphatic 

107.03    Hemotytic  anemia  (due  to  any 
cause).  Manifested  by  persistence  of 
hematocrit  of  28  percent  or  less  despite 
prescribed  therapy,  and  rebculocyte  count  of 
4  percent  or  greater. 

imxJS    SickJe  cell  disease.  With: 

A.  Recent  recurrent,  severe  vaso-occhuive 
crises  (musculoskeletal,  vertebral, 
abdominal):  or 

B.  A  major  visceral  comphcation  in  the  12 
months  prior  to  appUcation;  or 

C.  A  hyperhemolytic  at  aplastic  crisis 
within  12  months  prior  to  application:  or 

D.  Chronic  severe  anemia  with  persistence 
of  hematocrit  of  26  percent  or  less;  or 

E.  Congestive  heart  failure,  cerebrovascular 
damage,  or  emotional  disorder  as  described 
under  the  criteria  in  104.02,  lll.OOff,  or 
112.00£f. 

107.06    Chronic  idiopathic 
thrombocytopenic  purpura  of  childhood  with 
purpura  and  thrombocytopenia  of  40,000 
platelets/cu.  mm.  or  less  despite  prescribed 


therapy  or  recurrent  upon  withdrawal  of 
treatment 

107.08    Inherited  coagualUon  disorder. 
With: 

A.  Repeated  spontaneous  or  inappropriate 
bleeding;  or 

B.  Hemarthrosis  with  joint  deformity. 
107.11    Acute  leukemia.  Consider  under  a 

disabihty: 

A.  For  2Vt  years  from  the  time  of  initial 
diagnosis;  or 

B.  For  2V4  years  from  the  time  of  recurrence 
of  active  disease. 

109410    Endocrine  System 

A.  Cause  of  disability.  Disabihty  is  caused 
by  a  disturbance  in  the  regulation  of  the 
secretion  or  metabolism  of  one  or  more 
hormones  which  are  not  adequately 
controlled  by  therapy.  Such  disturbances  or 
abnormalities  usually  respond  to  treatment 
To  constitute  a  hsted  impairment  these  must 
be  shown  to  have  persisted  or  be  expected  to 
persist  despite  prescribed  therapy  for  a 
continuous  period  of  at  least  12  months. 

E  Growth.  Normal  growth  is  usually  a 
sensitive  indicator  of  health  as  well  as  of 
adequate  therapy  in  children,  impairment  of 
grov^  may  be  disabling  in  itself  or  may  be 
an  indicator  of  a  severe  disorder  involving 
the  endocrine  system  or  other  body  systems. 
Where  involvement  of  other  organ  systems 
has  occurred  as  a  result  of  a  primary 
endocrine  disorder,  these  impairments  should 
be  evaluated  according  to  the  criteria  under 
the  appropriate  sections. 

C.  Documentation.  Description  of 
characteristic  history,  physical  findings,  and 
diagnostic  laboratory  data  must  be  included. 
Results  of  laboratory  tests  will  be  considered 
abnormal  if  outside  the  normal  range  or 
greater  than  two  standard  deviations  from 
the  mean  of  the  testing  laboratory.  Reports  in 
the  file  should  contain  the  information 
provided  by  the  testing  laboratory  as  to  their 
nonnal  values  for  that  test 

D.  Hyperfunction  of  the  adrenal  cortex. 
Evidence  of  growth  retardation  must  be 
documented  as  described  lOOXa  Elevated 
blood  or  urinary  free  Cortisol  levels  are  not 
acceptable  in  heu  of  urinary  17- 
hydroxycortjcosteroid  excretion  for  the 
diagnosis  of  adrenal  cortical  hyperfunction. 

E.  Adrenal  cortical  insufficiency. 
Docimientation  must  include  persistent  low 
plasma  Cortisol  or  low  urinary  17- 
hydroxycorticosteroids  or  17-ketogenic 
steroids  and  evidence  of  imresponsiveness  to 
ACTH  stimulation. 

109.01    Category  of  impairments,  endrocrine 

109.02    Thyroid  Disorders. 

A.  Hyperthyroidism  (as  docmnented  in 
109.00C].  With  clinical  manifestations  despite 
prescribed  therapy,  and  one  of  the  following: 

1.  Elevated  serum  thyroxine  (T.)  and  either 
elevated  free  T*  or  resin  T,  uptake;  or 

2.  Elevated  thyroid  uptake  of  radioiodine; 
or 

3.  Elevated  serum  triiodothyronine  (Ti). 

B.  Hypothyroidism.  With  one  of  the 
following,  despite  prescribed  therapy: 

1.  IQ  of  69  or  less;  or 

2.  Growth  impairment  as  described  under 
the  criteria  in  100.02  A  and  B;  or 

3.  Precocious  puberty. 


109J)3    Hyperparathyroiditm  (as 
documented  in  109J)0C).  Wilk 

A.  Repeated  elevated  total  or  ionized 
serum:  or 

E  Elevated  serum  parathyroid  hormone. 

109.04  Hypoparathyroidism  or 
Pseudohypoparathyroidism.  With: 

A.  Severe  recurrent  tetany  or  convulsions 
which  are  unresponsive  to  prescribed 
therapy;  or 

B.  Growth  retardation  as  deecribed  under 
the  criteria  in  100.02  A  and  B. 

109.05  Diabetes  insipidus,  documented  by 
pathologic  hypertonic  saline  or  water 
deprivation  test  And  one  of  the  following: 

A.  Intracranial  space-occupying  lesion, 
before  or  after  surgery;  or 

B.  Unresponsiveness  to  Pitressin;  or 

C.  Growth  retardation  as  described  under 
the  criteria  in  100.02  A  and  E  or 

D.  Unresponsive  hypothalmic  thirst  c«iter. 
with  chronic  or  recurrent  hypematremia;  or 

E.  Decreased  visual  fields  attributable  to  a 
pituitary  lesion. 

109.06  HyperfuitctioB  of  the  adrenal 
cortex  (Primary  or  secondary).  Witli: 

A.  Elevated  urinary  17-hyroxycortico 
steroids  (or  17-ketog«iic  steroids)  as 
documented  in  109.00  C  and  D;  and 

B.  Unresponsiveness  to  low-dose 
dexamethasone  suppression. 

109.07  Adrenal  cortical  insufficiency  (as 
documented  in  109.00  C  and  E)  with  recent 
recurrent  episodes  of  circulatory  collapse. 

1094)6   Juvenile  diabetes  mellitus  (as 
documented  in  109.00C)  requiring  parenteral 
insulin.  And  one  of  the  following,  despite 
prescribed  therapy: 

A.  Recent  recurrent  hospitahzations  with 
acidosis;  or 

E  Recent  recurrent  episodes  of 
hypoglycemia:  or 

C.  Growth  retardation  as  described  under 
the  criteria  in  100.02  A  or  E  or 

D.  Impaired  renal  function  as  described 
under  the  criteria  in  106.00ff. 

109.09  Iatrogenic  hypercorticoid  state. 
With  chronic  glucocorticoid  therapy 

resulting  in  one  of  the  following: 

A.  Osteoporosis:  or 

B.  Growth  retardation  as  described  under 
the  criteria  in  100.02  A  or  E  or 

C  Diabetes  meUitus  as  described  under  the 
criteria  in  109.08;  or 

D.  Myopathy  as  described  under  the 
criteria  in  111.06;  or 

E  Emotional  disorder  as  described  wider 
the  criteria  in  WZJOOR. 

109.10  Pituitary  dwarfism  (with 
documented  growth  hormone  deficiency). 
And  growth  impairment  as  described  uoider 
the  criteria  in  100.2E 

109.11  Adrenogenital  syndrome.  Widt 

A.  Recent  recurrent  self -losing  episodes 
despite  prescribed  therapy;  or 

B.  Inadequate  replacement  therapy 
manifested  by  accelerated  bone  age  and 
virilizabon,  or 

C.  Growth  impairment  as  described  under 
the  criteria  in  100.2  A  or  E 

109.12  Hypoglycemia  (as  documented  in 
109.00C).  Wth  recent  recurrent  hypoglycemic 
episodes  producing  convulsion  or  coma. 

109.13  Gonadal  Dysgenesia  (Turner's 
Syndrome),  chwmosomally proym.  Evaluate 
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the  resulting  impairment  under  the  criteria  for 
the  appropriate  body  system.  ♦ 

110.00  Multiple  Body  Systems 

A.  Catastrophic  congenital  abnormalities 
or  disease.  This  section  refers  only  to  very 
serious  congenital  disorders;  diagnosed  in  the 
newborn  or  infant  child. 

B.  Immune  deficiency  diseases. 
Documentation  of  immune  deficiency  disease 
must  be  submitted,  and  may  include 
quantitative  immunoglobulins,  skin  tests  for 
delayed  hypersensitivity,  lymphocyte 
stimulative  tests,  and  measurements  of 
cellular  immunity  mediators. 

110.01  Category  of  impainnents,  multiple 
body  systems 

110.06    Catastrophic  congenital 
abnormalities  or  disease.  With: 

A.  A  positive  diagnosis  (such  as 
anencephaly,  trisomy  D  or  E.  cyclopia,  etc.), 
generally  regarded  as  being  incompatible 
with  extrauterine  life;  or 

B.  A  positive  diagnosis  (such  as  cri  du  chat, 
Tay-Sachs  Disease)  wherein  attainment  of 
the  growth  and  development  level  of  2  years 
in  not  expected  to  occur. 

110.09    Immune  deficiency  disease. 
A.  Hypogammaglobulinemia  or 
dysgammaglobulinemia.  With: 

1.  Recent,  recurrent  severe  infections:  or 

2.  A  complication  such  as  growth 
retardation,  chronic  lung  disease,  collagen 
disorder,  or  tumors. 

E.  Thymic  dysplaatic  syndromes  (such  as 
Swiss.  diCeorgej. 

111.00    Neurological 

A.  Seizure  disorder  must  be  substantiated 
by  at  least  one  detailed  description  of  a 
typical  seizure.  Report  of  recent 
documentation  should  Include  an 
electroencephalogreun  and  neurological 
examination.  Sleep  EEC  is  preferable, 
especially  with  temporal  lobe  seizures. 
Frequency  of  attacks  and  any  associated 
phenomena  should  also  be  substantiated. 

Young  children  may  have  convulsions  in 
association  with  febrile  illnesses.  Proper  use 
of  111.02  and  111.03  requires  that  a  seizure 
disorder  be  established.  Although  this  does 
not  exclude  consideration  of  seizures 
occurring  during  febrile  illnesses,  it  does 
require  documentation  of  seizures  during 
nonfebrile  periods. 

There  is  an  expected  delay  in  control  of 
seizures  when  treatment  is  started, 
particularly  when  changes  in  the  treatment 
regimen  are  necessary.  Therefore,  a  seizure 
disorder  should  not  be  considered  to  meet  the 
requirements  of  111.02  of  111.03  unless  it  is 
shown  that  seizures  have  persisted  more  than 
three  months  after  prescribed  therapy  began. 

B.  Minor  motor  seizures.  Gassical  petit 
mal  seizures  must  be  documented  by 
characteristic  EEC  pattern,  plus  information 
as  to  age  at  onset  and  frequency  of  clinical 
seizures.  Myoclonic  seizures,  whether  of  the 
typical  infantile  or  Lennox-Gastaut  variety 
after  infancy,  must  also  be  documented  by 
the  characteristic  EEC  pattern  plus 
information  as  to  age  at  onset  and  frequency 
of  seizures. 

C  Motor  dysfunction.  As  described  in 
111.06,  motor  dysfunction  may  be  due  to  any 
neurological  disorder.  It  may  be  due  to  static 


or  progressive  conditions  involving  any  area 
of  the  nervous  system  and  producing  any 
type  of  neurological  impairment.  This  may 
include  weakness,  spasticity  lack  of 
coordination,  ataxia,  tremor,  athetosis,  or 
sensory  loss.  Documentation  of  motor 
dysfunction  must  include  neurologic  findings 
and  description  of  type  of  neurologic 
abnormality  (e.g.,  spasticity,  weakness),  as 
well  as  a  description  of  the  child's  functional 
impairment  (i.e.,  what  the  child  is  unable  to 
do  because  of  the  abnormality).  Where  a 
diagnosis  has  been  made,  evidence  should  be 
included  for  substantiation  of  the  diagnosis 
(e.g.,  blood  chemistries  and  muscle  biopsy 
reports),  wherever  applicable. 

D.  Impairment  of  communication.  The 
documentation  should  include  a  description 
of  a  recent  comprehensive  evaluation, 
including  all  areas  of  affective  and  effective 
communication,  performed  by  a  qualified 
professional. 

liun    Category  of  impairment,  neurological 

1 1 1 .02  Major  motor  seizure  disorder. 

A.  Major  motor  seizures.  In  a  child  with  an 
established  seizure  disorder,  the  occurrence 
of  more  than  one  major  motor  seizure  per 
month  despite  at  least  three  months  of 
prescribed  treatment.  With: 

1.  Diurnal  episodes  (loss  of  conscio^ness 
and  convulsive  seizures);  or 

2.  Nocturnal  episodes  manifesting  residuals 
which  interfere  with  activity  during  the  day. 

B.  Major  motor  seizures.  In  a  child  with  an 
established  seizure  disorder,  the  occurrence 
of  at  least  one  major  motor  seizure  in  the 
year  prior  to  application  despite  at  least  three 
months  of  prescribed  treatment.  And  one  of 
the  following: 

1.  IQ  of  ee  or  less;  or 

2.  Significant  interference  with 
communication  due  to  speech,  hearing,  or 
visual  defect  or 

3.  Significant  emotional  disorder  or 

4.  Where  significant  adverse  effects  of 
medication  interfere  with  major  daily 
activities. 

111.03  Miitor  motor  seizure  disorder.  In  a 
child  with  an  established  seizure  disorder, 
the  occurrence  of  more  than  one  minor  motor 
seizure  per  week,  with  alteration  of 
awareness  or  loss  of  consciousness,  despite 
at  least  three  months  of  prescribed  treatment 

111.05  Brain  tumors.  A.  Malignant 
gliomas  (astrocytoma — Grades  III  and  IV, 
glioblastoma  multiforme),  medulloblastoma, 
ependymoblastoma,  primary  sarcoma,  or 
brain  stem  gliomas:  or 

B.  Evaluate  other  brain  tumors  under  the 
criteria  for  the  resulting  neurological 
impairment. 

111.06  Motor  dysfunction  (due  to  any 
neurological  diaorider).  Persistent 
disorganization  or  deficit  of  motor  function 
for  age  involving  two  extremities,  which 
(despite  prescribed  therapy)  interferes  »vith 
age-appropriate  major  daily  activities  and 
results  in  disruption  of: 

A.  Fine  and  gross  movements;  or 

B.  Gait  and  station. 

111.07  Cerebral  palsy.  With;  A.  Motor 
dysfunction  meeting  the  requirements  of 
111.06.or  111.03;  or 

B.  Less  severe  motor  dysfunction  (but  more 
than  slight]  and  one  of  the  following: 


1.  IQ  of  69  or  less:  or 

2.  Seizure  disorder,  with  at  least  one  major 
motor  seizure  in  the  year  prior  to  application: 
or 

3.  Significant  interference  with 
communication  due  to  speech,  hearing,  or 
visual  defect;  or 

4.  Significant  emotional  disorder. 

111.08  Meningomyelocele  (and  related 
disorders).  With  one  of  the  following  despite 
prescribed  treatment: 

A.  Motor  dysfunction  meeting  the 
requirements  of  (  111.03  or  \  111.06;  or 

B.  Less  severe  motor  dysfunction  (but  more 
than  slight),  and: 

1.  Urinary  or  fecal  Incontinence  when 
inappropriate  for  age;  or 

2.  IQ  of  69  or  less;  or  • 

C.  Four  extremity  involvement;  or 

D.  Noncompensated  hydrocephalus 
producing  interference  with  mental  or  motor 
developmental  progression. 

111.09  Communication  impairment, 
associated  with  documented  neurological 
disorder.  And  one  of  the  following: 

A.  Documented  speech  deficit  which 
significantly  affects  the  clarity  and  content  of 
the  speech;  or 

B.  Documented  comprehension  deficit 
resulting  in  effective  verbal  coomiunication 
for  age;  or 

C.  Impairment  of  hearing  as  described 
under  the  criteria  in  102.08. 

112.00    Mental  and  Emotional  Diaotders 

A.  Introduction.  This  section  is  intended 
primarily  to  describe  mental  and  emotional 
disorders  of  young  children.  The  criteria 
describing  medically  determinable 
impairments  in  adults  should  be  used  where 
they  clearly  appear  to  be  more  appropriate. 

B.  Mental  retardation.  General.  As  with 
any  other  impairment  the  necessary 
evidence  consists  of  symptoms,  signs,  and 
laboratory  findings  which  provide  medically 
demonstrable  evidence  of  impairment 
severity.  Standardized  intelligence  test 
results  are  essential  to  the  adjudication  of  all 
cases  of  mental  retardation  that  are  not 
clearly  covered  under  the  provisions  of 
1120.5A.  Developmental  milestone  criteria 
piay  be  the  sole  basis  for  adjudication  only  in 
cases  where  the  child's  young  age  and/or 
condition  preclude  formal  standardized 
testing  by  a  psychologist  or  psychiatrist 
experienced  in  testing  children. 

Measures  of  intellectucal  functioning. 
Standardized  intelligence  tests,  such  as  the 
Wechsler  Preschool  and  Primary  Scale  of 
Intelligence  (WPPSI),  the  Wechsler 
Intelligence  Scale  for  Children— Revised 
(WISC-R).  the  Revised  Stanford-Binet  Scale, 
and  the  McCarthey  Scales  of  Children's 
Abilities,  should  be  used  wherever  possible. 
Key  data  such  as  subtest  scores  should  also 
be  included  in  the  report.  Tests  should  be 
administered  by  a  qualified  and  experienced 
psychologist  or  psychiatrist  and  any 
discrepancies  between  formal  tests  results 
and  the  child's  customary  behavior  and  daily 
activities  should  be  duly  noted  and  resolved. 

Developmental  milestone  criteria.  In  the 
event  that  a  child's  young  age  KCiAjot 
condition  preclude  formal  testing  by  a 
psychologist  or  psychiatrist  experienced  in 
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testing  children  a  comprehensive  evaluation 
covering  the  full  range  of  developmental 
activities  should  be  performed.  This  should 
consist  of  a  detailed  account  of  the  child'* 
daily  activities  together  with  direct 
observations  by  a  professional  person;  the 
latter  should  include  indices  or 
manifestations  of  social,  intellectual, 
adaptive,  verbal,  motor  (posture,  locomotion, 
manipulation],  language,  emotional,  and  self- 
care  development  for  age.  The  above  should 
then  be  related  by  the  evaluating  or  treating 
physican  to  established  developmental  norms 
of  the  kind  found  in  any  widely  used 
standard  pediatrics  text. 

c.  Profound  combined  mental-neurological- 
musculoskeletal  impainnents.  TTiere  are 
children  with  profound  and  irreversible  brain 
damage  resulting  in  total  incapacitation.  Such 
children  may  meet  criteria  in  either 
neurological,  musculoskeletal,  and/or  mental 
sections;  they  should  be  adjudicated  under 
the  criteria  most  completely  substantiated  by 
the  medical  evidence  submitted.  Frequently, 
the  most  appropriate  criteria  will  be  found 
under  the  mental  impairment  section. 

112.01    Category  of  unpairments,  mental  and 
emotional 

112.02  Chronic  brain  syndrome.  With 
arrest  of  developmental  progression  for  at 
least  six  months  or  loss  of  previously 
acquired  abilities. 

1 1 2.03  Psychosis  of  infancy  and 
childhood.  Docimiented  by  psychiatric 
evaluation  and  supported,  if  necessary,  by 
the  results  of  appropriate  standardized 
psychological  tests  and  manifested  by 
marked  restriction  in  the  performance  of 
daily  age-appropriate  activites;  constriction 
of  age-appropriate  interests;  deficiency  of 
age-appropriate  self-care  skills;  and  impaired 
ability  to  relate  to  others;  together  with 
persistence  of  one  (or  more)  of  the  followingr 

A.  Significant  withdrawal  or  detachment; 
or 

B.  Impaired  sense  of  reality;  or 

C.  Bizarre  behavior  patterns;  or 

D.  Strong  need  for  maintenance  of 
sameness,  with  intense  anxiety,  fear,  or  anger 
when  change  is  introduced;  or 

E  Panic  at  threat  of  separation  from 
parent. 

112.04  Functional  nonpsychotic  disorders. 
Documented  by  psychiatric  evaluation  and 
supported,  if  necessary,  by  the  results  of 
appropriate  standardized  psychological  tests 


and  manifested  by  maiiied  restriction  in  the 
performance  of  daily  age-appropriate 
activities;  constriction  of  age-appropriate 
interests;  deficiency  of  age-appropriate  self- 
care  skills;  and  impaired  ability  to  relate  to 
others;  together  with  persistence  of  one  (or 
more]  of  the  following: 

A.  Psychophysiological  disorder  (e.g., 
diarrhea,  asthma);  or 

B.  Anxiety;  or 

C  Depression;  (w 

D.  Hiobic,  obsessive,  or  compulsive 
behavior  or 

E.  Hypchondriasis;  or 

F.  Hysteria;  or 

G.  A  social  or  antisocial  behavior. 
112.05    Mental  retardation.— A. 

Achievement  of  only  those  developmental 
milestones  generally  acquired  by  children  no 
more  than  one-half  the  child's  chronological 
age;  or 

B.  IQ  of  59  or  less;  or 

C.  IQ  of  60-69,  inclusive,  and  a  physical  or 
other  mental  impairment  imposing  additional 
and  significant  restriction  of  function  or 
developmental  progession. 

113JI0    Neoplastic  Diseases  Malignant 

A.  Introduction.  Determination  of  disability 
in  thc^growing  cind  developing  child  with  a 
malignant  neoplastic  disease  is  based  upon 
the  combined  effects  of; 

1.  The  pathophysiology,  histology,  and 
natural  history  of  the  tumon  and 

2.  The  effects  of  the  currently  employed 
aggressive  multimodal  therapeutic  regimens. 

Combinations  of  surgery,  radiation,  and 
chemotherapy  or  prolonged  therapeutic 
schedules  impart  significant  additional 
morbidity  to  the  child  during  the  period  of 
greatest  risk  from  the  tumor  itself.  This  period 
of  highest  risk  and  greatest  therapeutically- 
induced  morbidity  defines  the  limits  of 
disability  for  most  of  childhood  neoplastic 
disease. 

B.  Documentation.  The  diagnosis  of 
heoplasm  should  be  established  on  the  basis 
of  symptoms,  signs,  and  laboratory  findings. 
The  site  of  the  primary,  recurrent,  and 
metastatic  lesion  must  be  specified  in  all 
cases  of  malignant  neoplastic  diseases.  If  an 
operative  procedure  has  been  performed,  the 
evidence  should  include  a  copy  of  the 
operative  note  and  the  report  of  the  gross  and 
microscopic  examination  of  the  surgical 
specimen,  along  with  aU  pertinent  laboratory 
and  X-ray  reports.  The  evidence  should  also 


include  a  recent  report  directed  especially  at 
describing  whether  there  is  evidence  of  local 
r>t  regional  recurrence,  soft  part  of  skeletal 
metastasis,  and  significant  post-therapeutic 
residuals. 

C  Malignant  solid  tumors,  as  listed  under 
113XJ3,  include  the  histiocytosis  syndromes 
except  for  solitary  eosinophilic  granuloma. 
Thus,  113.03  should  not  be  used  for 
evaluating  brain  tumors  (see  111.05)  or 
thyroid  tumors,  which  most  be  evaluated  on 
the  basis  of  whether  they  are  controlled  by 
prescribed  therapy. 

D.  Duration  of  disability  from  malignant 
neoplastic  tumors  is  included  in  113.02  and 
113.03.  Following  the  time  periods  designated 
in  these  sections,  a  documented  diagnosis 
itself  is  no  longer  sufficient  to  establish  a 
severe  impairment  The  severity  of  a 
remaining  impairment  must  be  evaluated  on 
the  basis  of  the  medical  evidence. 

11341    Category  of  Impainnents,  Neoplastic 
Diseases — Malignant 

1130.02    Lymphoreticular  malignant 
neoplasms. 

A.  Hodgkin's  disease  with  progressive 
disease  not  controlled  by  prescribed  therapy; 
or 

B.  Non-Hodgkin's  lymphoma.  Consider 
under  a  disability: 

1.  For  2  Vi  years  from  time  of  initial 
diagnosis;  or 

2.  For  2Vi  years  from  time  of  recurrence  of 
active  disease. 

113.03  Malignant  solid  tumors.  Consider 
under  a  disability. 

A.  For  2  years  from  the  time  of  initial 
diagnosis;  or 

B.  For  2  years  from  the  time  of  recurrence 
of  active  disease. 

113.04  Neuroblastoma.  With  one  of  the 
following: 

A.  Extension  across  the  midline;  or 

B.  Distant  metastasis;  or 
C  Recurrence;  or 

O.  Onset  at  age  1  year  or  older. 

113.05  Retinoblastoma.  With  one  of  the 
following: 

A  Bilateral  involvement  or 

B.  Metastases;  or 

C.  Extension  beyond  the  orbit;  or 

D.  Recurrence. 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Indicative  Inventory  of  Potential 
Future  U.S.  Nominations  to  the  World 
Merita^  Ust 

agency:  National  Park  Service,  Interior. 
action:  Public  notice. 

summary:  The  Department  of  the 
Interior,  through  the  National  Park 
Service,  has  compiled  the  following 
indicative  inventory  of  cultural  and 
natural  properties  in  the  United  States 
that,  based  on  preliminary  examination, 
appear  to  qualify  for  World  Heritage 
status  emd  that  may  be  considered  for 
nomination  to  the  World  Heritage 
Committee  over  the  next  ten  years.  The 
inventory  has  been  prepared  to  satisfy  a 
provision  of  the  World  Heritage 
Convention,  and  incorporates  the 
comments  received  on  the  draft  World 
Heritage  inventory,  which  was  earlier 
published  in  the  Federal  Register  on 
September  1, 1981  (46  PR  43892). 
Inclusion  of  a  property  on  this  inventory 
does  not  confer  World  Heritage  status 
on  it,  but  merely  indicates  that  a 
property  may  be  further  examined  for 
possible  nomination  in  the  future.  The 
inventory  will  be  used  as  the  basis  for 
selecting  future  United  States 
nominations,  and  provides  a 
comparative  framework  within  which 
the  outstanding  universal  value  of  a 
property  may  be  effectively  judged.  The 
Department  of  the  Interior  will  transmit 
the  indictative  inventory  of  potential 
future  World  Heritage  nominations,  on 
behalf  of  the  United  States,  to  the  World 
Heritage  Committee  in  fulfillment  of 
Article  11(1)  of  the  Convention. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  A.  Ritsch,  Associate 
Director,  Recreation  Resources,  National 
Park  Service,  U.S.  Department  of  the 
Interior.  Washington,  D.C.  20240.  (202/ 
243-4462). 

SUPPt.EMENTARY  INFORMATION:  The 
Convention  Concerning  the  Protection  of 
the  World  Cultural  and  Natural 
Heritage,  now  ratified  by  the  U.S.  and  62 
other  nations,  has  established  a  means 
through  which  natural  and  cultural 
properties  of  outstanding  universal 
value  to  mankind  may  be  recognized 
and  protected.  Sites  are  identified  and 
nominated  by  participating  nations  for 
inclusion  on  the  World  Heritage  List, 
which  currently  includes  112  properties. 
The  21-member  nation  World  Heritage 
Committee  judges  the  nominations 
against  estabUshed  criteria,  which  were 
most  recently  published  in  the  Federal 
Register  on  January  8, 1982  (47  PR  1034) 
and  appear  as  S  73.9  of  the  proposed 


Worid  Heritage  rules  (48  FR  51561).  The 
country  nominating  a  site  for  inclusion 
on  the  World  Heritage  List  assumes 
responsibility  for  taking  appropriate 
legal  scientific,  technical, 
administrative,  and  financial  measures 
necessary  for  the  protection, 
conservation,  presentation, 
rehabihtation,  and  transmission  to 
futiu«  generations  of  the  property  it 
nominates. 

In  the  United  States,  the  Secretary  of 
the  Interior  is  responsible  for 
implementing  provisions  of  the  World 
Heritage  List  The  Secretary  has 
delegated  this  responsibility  to  the 
Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks.  Recommendations 
on  World  Heritage  policy,  nominations, 
and  related  matters  are  made  to  the 
Department  of  the  Interior  by  the 
Federal  Interagency  Panel  for  World 
Heritage,  which  includes  representatives 
from  the  Office  of  the  Assistant 
Secretary  for  Fish  and  Wildlife  and 
Parks,  the  National  Park  Service,  and 
the  U.S.  Fish  and  WildMfe  Service  within 
the  Department  of  the  Interior  the 
President's  Council  on  Environmental 
Quality;  the  Smithsonian  Institution:  the 
Advisory  Council  on  Historic 
Preservation;  the  National  Oceanic  and 
Atmospheric  Administration; 
Department  of  Commerce;  and  the 
Department  of  State. 

The  Department  of  the  Interior, 
through  the  National  Park  Service,  is 
implementing  its  responsibilities  under 
the  World  Heritage  Convention  in 
accordance  with  the  statutory  mandate 
of  Title  IV  of  the  National  Historic 
Preservation  Act  Amendments  of  1980 
(Pub.  L  96-515;  16  U.S.C.  470a-l,  a-2). 
On  January  13, 1981,  the  Department 
announced  its  interpretive  guidelines  for 
implementing  the  World  Heritage 
Convention  in  accordance  with  this  new 
legislative  mandate  (46  FR  3073).  The 
Department  has  since  issued  proposed 
rules  for  implementing  the  World 
Heritage  Convention  (October  20, 1981; 
46  FR  51557),  and  is  currently  in  the 
process  of  preparing  final  rules. 

In  particular,  the  1980  legislation 
specified  several  requirements  which 
U.S.  properties  must  satisfy  in  order  to 
be  considered  for  nomination  for  World 
Heritage  status.  Before  a  property  may 
be  nominated: 

1.  //  must  have  previously  been 
determined  to  be  nationally  significant. 
e.g.,  designated  as  a  national  natural 
landmark  or  national  historic  landmtirk 
by  the  Secretary  of  the  Interior,  or 
established  by  the  Congress  as  an  area 
of  national  significance; 

2.  Its  nomination  must  include 
evidence  of  such  legal  protections  as 
may  be  necessary  to  ensure 


preservation  of  the  property  and  its 
environment.  For  properties  owned  or 
controlled  by  Federal,  State,  and/or 
local  governments,  such  evidence 
includes  reference  to  all  legislative  and 
administrative  measures  that  would 
ensure  satisfactory  maintenance  and 
preservation  of  the  property  in 
perpetuity.  For  properties  owned  or 
controlled  by  private  organizations  or 
individuals,  such  evidence  includes  a 
written  covenant  prohibiting  in 
perpetuity  any  use  which  threatens  or 
damages  the  property's  universally 
significant  values,  the  opinion  of  counsel 
on  the  legal  status  and  enforceabihty  of 
such  a  prohibition,  and  other  measures 
or  requirements  which  the  Department 
may  prescribe:  and 

3.  Its  owner  or  manager  must  concur 
in  writing  to  such  nomination. 

Summary  of  Public  Comment  on  the 
Draft  Indicative  Inventory 

In  total,  the  National  Park  Service 
received  43  comments  on  the  draft 
indicative  inventory  of  potential  future 
U.S.  World  Heritage  nominations. 
Responses  were  received  from  Federal 
and  State  agencies.  Congressional  and 
State  elected  representatives,  private 
industry,  conservation  and  preservation 
organizations,  academic  institutions, 
local  governments,  and  individuals.  All 
comments  have  been  studied  carefully 
and  considered  in  the  preparation  of  the 
final  indicative  inventory. 

Out  of  the  43  responses,  19  discussed 
and/or  expressed  support  for  properties 
included  on  the  draft  inventory,  and  23 
suggested  additional  properties  for  the 
inventory,  while  4  expressed  some 
concern  over  the  possible  regulatory 
impact  of  having  a  property  inscribed  on 
the  World  Heritage  List.  One  respondent 
requested  an  extension  of  comment 
period,  which  was  granted.  Three 
respondents  were  complimentary  of  the 
inventory  efiort,  noting  that  it  will 
proviso  direction  for  the  U.S. 
nomination  process.  Twenty-four 
respondents  dealt  primarily  with 
cultural  properties,  with  eight 
emphasizing  natural  sites  and  five 
conunenting  on  both  cultured  and  natural 
properties. 

(Totals  may  not  add  as  one  response 
may  have  dealt  with  more  than  one  of 
the  above  categories.)  All  comments 
received  on  the  draft  World  Heriteige 
indicative  inventory  are  on  file  with  the 
International  Affairs  Branch.  National 
Park  Service,  U.S.  Department  of  the 
Interior,  1100  L  Street  NW.,  Room  3121, 
Washington,  D.C.  20240,  and  are 
available  for  public  inspection  by 
appointment  during  normal  business 
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hours  (7:45  a.in.-4:15  p.nL,  Monday- 
Friday). 

In  response  to  the  comments  received 
and  additional  study  and  comparative 
evaluation,  a  number  of  changes  have 
been  made  in  the  indicative  inventory. 
For  example,  the  theme  for  euY:heological 
properties  has  been  renamed  as 
"Prehistory  and  Living  Communities" 
and  is  expanded  into  six  categories  that 
better  illustrate  15,000  years  of 
American  prehistory  and  history. 
Several  outstanding  properties  have 
been  grouped  under  the  heading  of  a 
single  nomination  proposal,  thus 
reflecting  the  desire  to  consder  the 
nomination  of  certain,  closely  related 
properties  as  components  of  cm 
ensemble  or  theme. 

Scholarly  and  scientinc  evaluation  is 
the  basis  for  selecting  properties  Usted 
on  the  indicative  inventory.  The 
inventory,  while  not  exhaustive, 
represents  the  pool  from  which  future 
potential  U.S.  World  Heritage 
nominations  will  be  drawn.  The  47 
cultural  and  34  natural  properties  on  the 
final  inventory  include  37  cultural  and 
29  natural-areas  from  the  draft 
inventory,  and  10  cultural  and  5  natural 
areas  not  previously  listed.  Seven 
cultural  properties  listed  on  the  draft 
inventory  have  not  been  included  on  the 
final  inventory  as  preliminary 
comparative  evaluation  indicated  that 
they  did  not  appear  to  meet  the  criteria 
for  World  Heritage  status.  One  property 
(the  Aleutian  Islands  Unit  of  the  Alaska 
Maritime  National  Wildlife  Refuge) 
appears  in  the  listing  of  both  cultural 
and  natural  properties. 

Indicative  Inventory  of  Potential  Future 
U.S.  Nominatons  to  the  World  Heritage 
list 

The  indicative  inventory  which 
follows  includes  cultural  and  natural 
properties  in  the  U.S.  that,  based  on 
preliminary  evaluation,  appear  to 
qualify  for  nomination  to  the  World 
Heritage  List  and  that  may  be 
considered  for  nomination  during  the 
next  ten  years.  The  inventory  is 
indicative  in  natiu%,  in  that  it  indicates 
the  types  of  properties  that  will  be 
seriously  considered  for  nomination,  but 
does  not  represent  a  commitment  to 
nominate  £my  specific  property  at  a 
specific  point  in  time.  This  inchcative 
inventory,  which  is  not  considered 
exhaustive,  will  enable  both  the  U.S. 
and  the  World  Heritage  Conunittee  to 
consider  properties  within  a  broad 
comparative  context  so  that  the  claim  of 
outstanding  universal  value  for  any 
property  can  be  effectively  evaluated. 
The  indicative  inventory  strengthens 
U.S.  participation  in  the  Convention  and 


provides  direction  for  a  rational, 
systematic  nomination  process. 
At  its  fifth  ordinary  session  in 
October  1981,  the  World  Heritage 
Committee  adopted  a  resolution  which 
stated  that  state  parties  to  the 
Convention  should  provide  the  following 
types  of  information  in  indicative 
inventories: 

— ^The  name  of  the  property; 

— ^The  geographical  location  of  the 

property; 
— ^A  brief  description  of  the  property; 

and 
— ^A  brief  justification  of  the  outstanding 

universal  value  of  the  property 

(criteria). 

The  Committee  also  recommended 
that  natural  properties  be  grouped  by 
biogeographical  provinces,  and  cultural 
properties  be  grouped  by  cultural 
periods  or  themes. 

Accordingly,  the  cultural  properties  in 
the  inventory  are  grouped  by  theme,  e.g., 
prehistory  and  hving  communities, 
architecture,  eta  The  natural  properties 
are  grouped  according  to  the 
physiographic  province  (Fenneman  1928} 
in  which  they  occur,  e.g..  Rocky 
Mountains,  Atlantic  Coastal  Plain,  eta, 
and  arranged  alphabetically.  The 
approximate  latitude  and  longitude  of 
each  property's  geographic  center  is 
given  in  parentheses.  A  brief  description 
is  provided  for  each  property,  along  with 
the  criteria  which  it  appears  to  satisfy. 

Each  property  included  in  the 
inventory  may  not  ultimately  constitute 
a  separate  nomination,  but  rather, 
significant  portions  of  certain,  closely 
related  proprties  may  be  nominated 
together  to  represent  an  important 
theme;  i.e.,  rather  than  nominating 
individual  examples  of  the  erosional 
landforms  of  the  Colorado  Plateau, 
portions  or  all  of  Arches,  Bryce  Canyon, 
Canyonlands,  Capitol  Reef,  and  Zion 
National  Parks,  and  other  areas  may 
ultimately  be  proposed  as  a  single 
thematic  nomination.  Likewise,  with 
respect  to  outstanding  examples  of 
modem  U.S.  architecture,  buUdings  in 
Chicago,  St  Louis,  and  Buffalo  might  be 
nominated  within  the  context  of  a  single 
proposal.  The  inventory  does  not 
include  U.S.  properties  that  have 
already  been  approved  for  inscription 
on  the  World  Heritage  List  or  those 
which  the  U.S.  has  formally  nominated 
for  World  Heritage  status.  The 
indicative  inventory  is  subject  to 
periodic  review  and  revision,  as  future 
circumstances  warrant 


L  Cultural  Properties 

Prehistory  and  Living  Communities 
(formerly  Archaeology) 

Post-Contact  Aboriginal 

Taos  Pueblo,  New  Mexico.  (38*25'  N.; 
105''40'  W.)  A  center  of  Indian  culture 
since  the  17th  century,  the  pueblo  of 
Taso,  still  active  today,  symbolizes 
Indian  resistance  to  external  rule.  The 
mission  of  San  Geronimo,  one  of  die 
earliest  in  New  Mexico,  was  built  near 
Taos  Pueblo  in  the  early  17th  century. 
Criteria:  (v)  An  outstanding  example  of 
a  traditional  human  settlement  which  is 
representative  of  a  cultm*  and  which 
has  become  vulnerable  under  the  impact 
of  irreversible  change. 

Post-Contact  Aboriginal /Developed 

Agriculture 

Pecos  National  Monument  New 
Mexico.  {35'35'  N.;  105*45'  W.)  This  site 
was  occupied  since  before  A.D.  900  up 
until  the  19th  century.  The 
archaeological  excavations  of  the  area 
led  to  the  development  of  a  cultural 
sequence  which  in  turn  enabled  the 
comparative  dating  of  southwestern  MS. 
sites.  This  classification  is  the 
cornerstone  of  the  understanding  of 
Southwestern  archaeology.  In  additioo 
to  the  archaeology  at  Pecos,  there  are 
the  foundations  of  a  Spanish  mission, 
the  ruins  of  an  18th-century  church,  and 
numerous  Pueblo  Indian  structural 
remains,  including  restored  kivas. 
Criteria:  (iii)  Bears  a  unique  testimony 
to  a  civilization  which  has  disappeared. 

Developed  Agriculture 

Moundville  Site,  Alabama.  (SS'ty  N4 
8r40'  W.)  This  is  probably  the  site 
described  by  De  Soto  in  his 
Mississippian  expedition.  This  site 
demonsb-ates  the  Mesoamerican 
influence  on  the  culture  of  the 
Southeast  It  is  a  "ceremonial"  site  with 
over  twenty  extant  mounds  and  burial 
areas.  Criteria:  (iii)  Bears  a  unique 
testimony  to  a  civilization  which  has 
disappeared. 

Casa  Grande  National  Monument 
Arizona,  (sa*^  Ha  111*30'  W.)  Casa 
Grande  is  a  four-story  tower  of  packed 
earthen  walls  built  over  600  years  ago 
by  the  agricultural  Indians  of  the  Gila 
River  Valley.  The  site  also  contains 
important  Hohokam  Indian  remains 
dating  from  about  900  AJ}.  Criteria:  (iii) 
Bears  a  unique  testimony  to  a 
civilization  which  has  disappeared. 

Hohokam  Pima  National  Monument 
Arizona.  (32*55'  N.;  111*30*  W.) 
Hohokam  Pima  is  part  of  the  site  of 
Snaketown,  which  was  continously 
inhabited  by  the  Hohokam/Pima 
cultures  for  over  2.000  years.  This  site 
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contains  essentially  all  phases  of 
Hohokam  cultural  development  from  the 
earliest  villages  established  around  400 
B.C.  up  to  A.D.  1450.  Subsequently  this 
same  site  was  occupied  by  the  Pima 
from  the  time  of  contact  with  the 
Spanish  until  around  1940.  The 
Hohokam  Pima  site  clearly 
demonstrates  the  Mesoamerican 
influence  in  the  Southwestern  U.S.  The 
site  is  located  on  a  Pima  reservation. 
Criteria:  (iii)  Bears  a  unique  testimony 
to  a  civilization  which  has  disappeared. 

Ocmulgee  National  Monument, 
Georgia.  (32°50'  N.;  83°40'  W.)  The  large 
mounds  and  surrounding  villages  at 
Ocmulgee  demonstrates  the  cultural 
evolution  of  the  Indian  mound-builder 
civilization  in  the  southern  U.S.  Criteria: 
(iii)  Bears  an  exception  testimony  to  a 
civiliiation  which  has  disappeared. 

Poverty  Point.  Louisiana.  (32°40'  N.; 
91°25'  W.)  An  archaeological  site  that 
flourished  from  1.000-600  B.C.  It 
contains  a  geometric  earthwork 
complex,  consisting  of  11.2  miles  of 
raised  terraces  arranged  in  six 
concentric  octagons,  and  Poverty  Point 
Mound,  a  bird-shaped  ceremonial 
structure.  Criteria:  (iii]  Bears  an 
exception  testimony  to  a  civilization 
which  has  disappeared. 

Chaco  Culture  National  Historical 
Park.  New  Mexico.  (36*10'  N.;  lOS-C  W.) 
This  property  bears  testimony  to  the 
first  five  periods  of  the  Chacoan  variant 
and  one  period  of  the  Mesa  Verdean 
variant  of  the  Pueblo  civilization.  Chaco 
Canyon  is  a  large  canyon  which 
contains  approximately  1100  ruins 
including  13  major  Pueblo  Indian 
villages.  These  villages  consist  of  3-^ 
story  buildings  which  often  contain  over 
1,000  rooms.  The  ceremonial  complex 
consisting  of  the  large  villages  is  dated 
between  A.D.  1,110  and  1,300  and 
clearly  demonstrates  the  cultural  links 
between  the  Mesoamerican  cultures  and 
the  Pueblo  Indians  of  the  Southwestern 
U.S.  Criteria:  (ii)  Exerted  great 
influence,  over  a  span  of  time  and 
within  a  cultural  area  of  the  world,  on 
developments  in  town-planning;  and  (iii) 
bears  a  unique  testimony  to  a 
civilization  which  has  disappeared. 

Mound  City  Group  National 
Monument,  Ohio.  (39*25'  N;  83*1'  W.) 
Twenty-three  burial  mounds  of 
Hopewell  Indians  (200  B.C.-A.D.  500) 
have  yielded  vast  quantities  of  artifacts 
that  give  insights  into  the  ceremonial 
customs  of  the  Hopewell  people. 
Criteria:  (iii)  Bears  a  unique  testimony 
to  a  civilization  which  has  disappeared. 

Archaic/Paleo-Indian 

Cape  Krusenstem  Archaeological       . 
District,  Alaska.  (87°0'  N.;  164'0'  W.) 
Cape  Krusenstem  consists  of  a  series  of 


marine  beach  ridges  (and  nearby  hills) 
which  contain  evidence  of  nearly  every 
major  cultural  period  in  Arctic 
prehistory  and  history.  This  area  is  very 
near  the  probable  route  taken  by  man's 
first  crossing  into  North  America  and  is 
still  inhabited  today.  Due  to  land 
subsidence  along  the  coast  a  unique 
stratigraphy  has  formed  which  allows  a 
complete  dating  sequence  in  an  area 
where  few  dates  are  available.  Each 
ridge  represents  approximately  a  200- 
year  time  span  for  a  total  of 
approximately  8,000  years.  Criteria:  (iii) 
Bears  a  unique  testimony  to  a 
civilization  which  has  disappeared. 

Ventana  Cave,  Arizona.  (32*25'  N.; 
112*15'  W.)  Ventana  Cave  offers  a 
unique  history  of  the  hunter/gatherer 
cultural  development  and  continuity. 
This  site  has  been  occupied 
continuously  firom  200  B.C.  until  the 
present  Excavations  here  solidified  the 
stratigraphi  sequence  dates,  and  made  a 
significant  contribution  to  knowledge  of 
the  development  of  Hohokam  cult\u-e  in 
this  area.  Criteria:  (iii)  Bears  a  unique 
testimony  to  a  civilization  which  has 
disappeared. 

Paleo-Indian 

Lindenmeir  Site,  Colorado.  (40*55'  N.; 
105*10'  W.)  This  site  was  one  of  the 
earliest  Folsom  sites  to  be  excavated  by 
archaeologists  and  was  instrumental  in 
establishing  man's  presence  in  North 
America  at  its  current  early  date.  The 
site  consists  of  a  kill  site  marked  by 
numerous  bison  bones  and  a  camp  a 
short  distance  away.  This  is  one  of  the 
few  early  man  sites  where  both  site 
types  were  found,  and  it  gives  a  more 
complete  pictiu^  of  the  early  hunters' 
life  and  cultural  adaption.  Criteria:  (iii) 
Bears  a  unique  testimony  to  a 
civilization  which  has  disappeared. 

Hawaiian 

Pu'uhonua  O  Honaunau  National 
Historical  Park.  Hawaii.  (19*25'  N.; 
155*55'  W.)  This  area  (formerly  known 
as  City  of  Refuge  National  Historical 
Park)  includes  sacred  groimd,  where 
vanquished  Hawaiian  warriors, 
noncommbatants,  and  kapu  breakers 
were  granted  refuge  from  secular 
authority.  Prehistoric  housesites,  royal 
fishponds,  and  spectacular  shore 
scenery  are  features  of  the  park. 
Criteria:  (v)  An  outstanding  example  of 
a  traditional  human  settlement  which  is 
representative  of  a  culture  and  which 
has  become  vulnerable  under  the  impact 
of  irreversible  change. 

European  Exploration  and  Colonial 
Settlement 

La  Fortaleza-San  Juan  National 
Historical  Site,  Puerto  Rico.  (18*28'  N.; 


ee'lO*  W.)  Spanish  defenses  at  San  Juan 
guarded  their  sea  lanes  to  the 
Caribbean;  at  this  site  they  founded  one 
of  their  earliest  colonies  in  the 
Americas.  La  Fortaleza,  the  first 
fortification  of  San  Juan  (built  1533-40), 
has  been  the  residence  of  the  island's 
governors  since  the  16208.  The  massive 
masonry  citadel  of  El  Monro  was  begun 
in  1591.  Criteria:  (iv)  An  outstanding 
example  of  a  type  of  structxire  which 
illustrates  a  significant  stage  in  history; 
and  (vi)  directly  and  tangibly  associated 
with  events  of  outstanding  universal 
significance. 

San  Xavier  Del  Bac,  Arizona.  (32*10' 
N.;  IH'C  W.)  One  of  the  finest  Spanish 
colonial  churches  in  the  United  States, 
having  a  richly  ornamented  baroque 
interior.  (Comparative  national  and 
international  study  will  be  necessary 
before  the  United  States  would  consider 
nominating  property  representative  of 
this  important  international 
development  For  example,  the 
California  and  Texas  mission  systems 
would  be  examined.)  Criteria:  (iv)  An 
outstanding  example  of  a  type  of 
structure  which  illustrates  a  significant 
stage  in  history. 

Savannah  Historic  District  Georgia. 
The  first  settlement  in  the  English 
colony  of  Georgia,  which  was  founded 
with  philanthropic  intent  Savannah  has 
retained  much  of  James  Oglethorpe's 
original  city  plan  and  possesses  many 
8truct\ure8  of  architectural  merit. 
Criteria:  (ii)  Has  exerted  great  influence, 
over  a  span  of  time,  or  within  a  cultural 
area  of  the  world,  on  developments  in 
town-planning;  and  (vi)  directly  and 
tangibly  associated  with  events  or  with 
ideas  of  outstanding  universal 
significance. 

Architecture:  Early  United  States 

Monticello,  Charlottesville,  Virginia. 
(38*0'  N.;  78*30'  W.)  Thomas  Jefferson, 
the  third  American  President  was  a 
popularizer  of  the  Classic  Revival . 
architectural  style.  In  Monticello,  liis 
mansion,  he  combined  elements  of 
Roman,  Palladian,  and  18th-century 
French  design  with  features  expressing 
his  extraordinary  personal 
inventiveness.  Criteria:  (i)  A  unique 
artistic  achievement,  a  masterpiece  of 
the  creative  genius;  and  (ii)  has  exerted 
great  influence,  over  a  *pan  of  time  and 
within  a  cultural  area  of  the  world,  on 
developments  in  architecttire. 

University  of  Virginia  Historic 
District  Charlottesville,  Virginia.  (SS'C 
N.;  78*30'  W.)  Includes  original 
classrooms  and  professors'  quarters 
housed  in  pavilions  aligned  on  both 
sides  of  an  elongated  terraced  court,  as 
well  as  the  domed  Rotunda,  a  scaled- 


down  version  of  the  Pantheon  which 
was  the  focal  point  of  Thomas 
Jefferson's  design.  Jefferson  envisioned 
a  conununity  of  scholars  living  and 
studying  in  an  architecturally  unified 
complex  of  buildings.  Criteria:  (i)  A 
unique  artistic  achievement  a 
masterpiece  of  the  creative  genius;  and 
(ii)  has  exerted  great  influence,  over  a 
span  of  time  and  within  a  cultural  area 
of  the  world,  on  developments  in 
architecture. 

Architecture:  Modern  U.S. 

Consideration  will  be  given  to  the 
nomination  of  a  "thematic"  Chicago 
School  district,  including  some  of  the 
properties  listed  in  this  grouping. 

Auditorium  Building,  Chicago,  Illinois. 
(41'52'  n.:  87*40'  W.)  Constructed  in 
1889,  this  building  is  one  of  the  most 
important  works  by  Chicago  School 
architects  Dankmar  Adler  and  Louis 
Sullivan.  Criteria:  (i)  A  unique  artistic 
achievement  a  masterpiece  of  creative 
genius;  and  (ii)  has  exerted  great 
influence,  over  a  span  of  time,  and 
within  a  cultural  area  of  the  world,  on 
developments  in  architecture. 

Carson,  Pine,  Scott  and  Company 
Store,  Chicago,  Illinois.  (41*52'  N.;  8r40' 
W.)  A  commercial  establishment 
designed  by  Louis  Sullivan  in  an  original 
and  practical  form.  Carson.  Pine,  Scott 
and  Company  was  his  last  large 
commercial  commission.  An  iron  and 
steel  framework  supports  the  structure, 
which  is  most  notable  for  its  elaborate 
ironwork  ornament  on  the  first  and 
second  floor  facades.  Sullivan's  designs 
combine  oiganic  and  geometric  shapes 
in  intricate  and  delicate  patterns,  in  a 
type  of  ornament  that  is  the  hallmark  of 
his  work.  The  addition  was  by  Daniel  R 
Bumham  in  1904-6.  Criteria:  (i)  A  unique 
artistic  achievement  a  masterpiece  of 
creative  genius;  and  (ii)  has  exerted 
great  influence,  over  a  span  of  time,  and 
within  a  cultural  area  of  the  world,  on 
developments  in  architecture. 

Leiter  II  Building,  Chicago,  Illinois. 
(41*52'  N.:  87*40'  W.)  Constructed  in 
1889-m,  this  building  is  the  masterwork 
of  architect  William  Le  Baron  Jenny. 
One  of  the  earliest  surviving  examples 
of  the  Chicago  School  curtain  wall 
proto-skyscraper.  Criteria:  (ii)  Has 
exerted  great  influence,  over  a  span  of 
time,  and  within  a  cultural  area  of  the 
world,  on  developments  in  architecture. 

Marquette  Building,  Chicago,  Illinois. 
(41*52'  N.;  87*40'  W.)  Architects  William 
Holabird  and  Martin  Roche  made  their 
first  decisive  statement  on  a  new 
concept  in  building — steel  framing. 
Constructed  1893-4.  Criteria:  (ii)  Has 
exerted  great  influence,  over  a  span  of 
time,  and  within  a  cultxu'al  area  of  the 
world,  on  developments  in  architecture. 
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Reliance  Building,  Chicago.  Illinois. 
(41*52'  N.;  8r40'  W.)  This  building 
(1890-5)  by  Daniel  Bumham  and  John 
Root  is  a  key  monument  of  the  "Chicago 
School"  It  has  a  steel  framework  and  is 
covered  with  terra  cotta  sheathing 
except  on  the  granite  first  fioor. 
Windows  form  continuous  bands  and 
are  "Chicago  windows" — large  single, 
fixed  panes  of  glass  which  fill  an  entire 
bay  except  for  narrow,  movable,  double 
himg  sash  in  the  projecting  bays. 
Criteria:  (ii)  Has  exerted  great  influence, 
over  a  span  of  time,  and  within  a 
cultural  area  of  the  world,  on 
developments  in  architecture. 

Rookery  Building,  Chicago,  Illinois. 
(41*52'  N.;  87*40'  W.)  One  of  the  last 
great  masonry  strucutues  of  the  19th 
century,  designed  by  Dtmiel  Bumham 
and  John  W.  Root  Constracted  in  1888- 
88,  lie  Rookery  is  a  transitional 
structure  which  presaged  the  modem 
steel  frame  office  building.  It  combines 
skeletal  cast-iron  columns  and  spandrel 
beams  supporting  masonry  with  granite 
and  brick  and  terra  cotta.  Criteria:  (ii) 
Has  exerted  great  influence,  over  a  span 
to  time,  and  within  a  cultuiral  area  of  the 
world,  on  developments  in  architecture. 
South  Dearborn  Street-Printing  House 
Row  North  Historic  District  Chicago, 
Illinois.  (41*52'  N.;  8r40'  W.)  This 
commercial  district  contains  landmailc 
stmctures  in  the  development  of 
skyscraper  constmction  and  some  of  the 
finest  achievements  of  the  "Chicago 
School"  of  architects:  The  Manhattan 
Building  by  William  Le  Baron  Jenny,  the 
first  complete  steel  skeleton  building, 
with  wind  bracing;  the  Daniel  Bumham- 
designed  Fisher  Building,  an  early 
curtain  wall  stracture;  the  Old  Colony 
Building  by  Holabird  and  Roche,  using 
Corydon  Purdy's  wind  bracing  system: 
and  the  Monadnock  Building,  by 
Bumham  and  Root  (north  section)  and 
Holabird  and  Roche  (south  section),  one 
of  the  largest  masonry  bearing-wall 
stmctures  ever  built  Criteria:  (ii)  Has 
exerted  great  influence,  over  a  span  of 
time,  and  within  a  cultural  area  of  the 
world,  on  developments  in  architecture. 

Prudential  (Guaranty)  Building. 
Buffalo,  New  York.  (42*50*  N.;  78*50"  W.) 
The  last  collaborative  effort  of  Dankmar 
Adler  and  Louis  Sullivan,  the  13-stoiy 
Pmdential  constmcted  in  1895,  is  a 
triumph  of  early  skyscraper  design.  It 
links  two  skyscraper  periods  and 
departs  from  the  earlier  commercial  use 
_  of  elaborate  omamentation  in  favor  of 
an  emphatically  vertical  appearance. 
Although  appearing  rectangular  in 
shape,  it  is  actually  U-shaped  due  to 
light  corridors  above  the  first  floor. 
Criteria:  (ii)  Has  exerted  great  influence, 
over  a  span  of  time,  and  within  a 


cultural  area  of  the  world,  on 
developments  in  architecture. 

Wainwright  Building,  St  Loois. 
Missouri.  (38*40'  N.;  90*10'  W.) 
Significant  prototype  of  the  modem 
office  building,  constmcted  in  1880-9L 
This  building  represents  a  deliberate 
attempt  to  create  an  a  historical  form 
expressive  of  the  new  mass  of  the 
multistory  office  block.  For  Sullivan,  the 
potential  aesthetic  quahty  of  the  tall 
building  lay  in  its  unusual  height  To 
emphasize  this  height  to  the  mayimnm 
degree,  he  devised  a  system  of  closely 
ranked,  pierlike  verticals  that  give  the 
street  elevations  their  forceful  thrust 
Criteria:  (i)  Represents  a  unique  artistic 
achievement  a  masterpiece  of  the 
creative  genius:  and  (ii)  has  exerted 
great  influence,  over  a  span  of  time,  and 
within  a  cultural  area  of  the  worid,  on 
developments  in  architecture. 

Architecture:  Wright  School 

A  single,  or  thematic  nomination 
representative  of  this  group  will  be 
considered. 

Prank  Lloyd  Wright  Home  and  Studio, 
niinois.  (41*52'  N.;  8r50'  W.)  Wright 
lived  and  practiced  here,  in  the  Shin^e- 
style  home  he  built  for  his  family,  during 
the  "First  Golden  Age"  of  his  long 
career.  Constracted  1889-98.  Criteria' 
(ii)  Has  exerted  great  influence,  over  a 
span  of  time,  and  within  a  cultural  area 
of  the  worid.  on  developments  in 
architecture. 

Unity  Temple,  Oak  Paric.  Illinois. 
(41*52*  N.;  ersff  W.)  Wright  designed 
the  Temple  with  a  rooftop  skyli^t 
rather  than  a  steeple.  Constmcted  in 
1908  of  poured  concrete,  the  Temple  is 
basically  a  concrete  cube  with  stark  and 
largely  unomamanted  interior  walls. 
Criteria:  (ii)  Has  exerted  great  influence, 
over  a  span  of  time,  and  within  a 
cultural  area  of  the  world,  on 
developments  in  architecture. 

Robie  House,  Chicago,  Illinois.  (41*52' 
N.;  8r40'  W.)  This  brick  house,  with  its 
low  horizontal  emphasis,  was  designed 
by  Wright  in  his  "Prairie"  style,  utilizing 
an  open  plan  focused  on  a  large  central 
chimney  mass.  He  continued  inside 
walls  to  the  exterior  to  tie  the 
surrounding  landscape  to  the  house. 
Constmcted  1907-0.  Criteria:  (ii)  Has 
exerted  great  influence,  over  a  span  of 
time,  and  within  a  cultural  area  of  the 
world,  on  developments  in  architecture. 

Taliesin.  WisconsiiL  f43*10'  N.;  90*10" 
W.)  The  second  great  center  of  Wright's 
activity,  this  combination  of  home, 
workshop,  laboratory,  and  retreat 
consists  of  several  groupings  of 
stmctures  designed  individually  to  suit 
their  different  uses.  It  is  the  summer 
home  and  studio  of  the  Taliesin 
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Fellowship.  Criteria:  (ii)  Has  exerted 
great  influence,  over  a  span  of  time,  and 
within  a  cultural  area  of  the  world,  on 
developments  in  architecture. 

Fallingwater,  Pennsylvania.  (39*55'  N.; 
90°25'  W.)  One  of  the  most  famous  of 
Frank  Lloyd  Wright's  designs,  regarded 
by  many  as  his  masterwork.  Criteria:  (i) 
A  unique  artistic  achievement,  a 
masterpiece  of  the  creative  genuis. 

Engineering 

Brooklyn  Bridge,  New  York.  (40°42'  N.; 
73*57'  W.)  Built  by  John  A.  and 
Washington  A.  Roebling,  the  Brooklyn 
Bridge  was  one  of  the  world's  first  wire 
cable  suspension  bridges.  The  technical, 
problems  faced  in  its  construction  were 
solved  by  solutions  that  established 
precedents  in  bridge  building.  The 
cables  themselves  are  supported  by  two 
massive  Gothic  pylons,  each  with  two 
pointed  arches.  Ilie  main  span  is  1595 
feet.  Criteria:  (iv)  An  outstanding 
example  of  a  type  of  structure  which 
illustrates  a  significant  stage  in  history. 

Eads  Bridge,  Illinois-St.  Louis, 
Missouri.  (38*40'  N.;  90*10'  W.)  The  first 
major  bridge  in  the  world  in  which  steel 
was  employed  in  the  principal  members. 
The  secondary  members  and  the  tubes 
enveloping  the  steel  staves  forming  the 
arch  ribs  are  of  wrought  iron.  Criteria: 
(iv)  An  outstanding  example  of  a  type  of 
structure  which  illustrates  a  significant 
stage  in  history. 

Washington  Monument,  District  of 
Columbia.  (38*52'  N.;  77*02'  W.)  The 
hollow  shaft,  free  of  exterior  decoration, 
is  the  tallest  free-standing  masonry 
structure  in  the  world  (555  feet).  It 
commemorates  the  achievements  of 
George  Washington,  first  President  of 
the  United  States.  Criteria:  (iv)  An 
outstanding  example  of  a  tyipe  of 
structure  which  illustrates  a  significant 
stage  in  history. 

Science  and  Industry 

McCormick  Farm  and  Workshop, 
Virginia.  (37*40"  N.;  79*35'  W.)  Of  the 
inventions  that  revolutionized 
agriculture  during  the  first  half  of  the 
19th  century,  the  mechanical  reaper 
(1834),  was  probably  the  most  important 
The  well-preserved  farmhouse  and 
workshop  of  Cyrus  McCormick,  its 
inventor,  are  included  within  this 
property.  Criteria:  (vi)  Directly  and 
tangibly  associated  with  events  of 
outstanding  universal  significance. 

Original  Bell  Telephone  Laboratories, 
New  York.  (40*45'  N.;  74*0'  W.)  From 
1898  to  1967,  America's  largest  industrial 
research  laboratory,  responsible  for 
numerous  contributions  to  pure  science 
and  pioneering  work  in 
telecommunications  technology. 
Criteria:  (vi)  Directly  and  tangibly 


associated  with  events  of  outstanding 
universal  significance. 

General  Electric  Research  Laboratory, 
Schenectady,  New  York.  (42*50'  N.; 
73*55'  W.)  A  three-building  complex 
recognized  as  the  first  industrial 
research  facility  in  the  United  States. 
Since  its  construction  in  1900,  work  at 
the  laboratory  has  made  many 
contributions  to  scientific  knowledge, 
especially  in  the  areas  of  physics  and 
chemistry.  Criteria:  (vi)  Directly  and 
tangibly  associated  with  events  of 
outstanding  universal  significance. 

Goddard  Rocket  Launching  Site, 
Massachusetts.  (42*12'  N.;  71*50'  W.)  At 
this  site,  on  March  16, 1926,  Dr.  Robert 
H.  Goddard  launched  the  World's  first 
liquid  propellent  rocket  an  event  that 
set  the  course  for  future  developments  in 
rocketry.  Criteria:  (vi)  Directly  and 
tangibly  associated  with  events  of 
outstanding  universal  significance. 

Lowell  Observatory,  Arizona.  (35*12' 
N.;  111*40'  W.)  Astronomical  research 
conducted  at  this  observatory,  founded 
by  Dr.  Percival  Lowell,  has  greatly 
enhanced  man's  knowledge  of  the 
universe.  Most  significant  of  the 
observatory's  discoveries  was  the  first 
observable  evidence  of  the  expanding 
universe,  made  by  Dr.  MM.  Slipher  in 
1912.  The  observatory  is  also  noted  for 
intensive  studies  of  Mars,  the  discovery 
of  Pluto,  and  research  in  zodiacal  light 
and  sunspot  phenomena.  The  24-inch 
Lowell  refracting  telescope,  installed  in 
1896,  is  in  operation  in  its  original 
housing.  Criteria:  (vi)  Direcdy  and 
tangibly  associated  with  events  of 
outstanding  universal  significance. 

Pupin  Riysics  Laboratories,  Columbia 
University,  New  York.  (40*45'  N.;  73*58' 
W.)  Enrico  Fermi  conducted  his  initial 
experiments  on  the  fission  of  uranium  in 
these  laboratories.  In  addition,  the 
uranium  atom  was  split  here  on  January 
25, 1939, 10  days  after  the  world's  first 
splitting  in  Copenhagen.  The  cyclotron 
control  room  contains  the  table  which 
held  the  instruments  used  on  that  ni^t 
The  United  States  would  consider 
nominating  this  site  only  if  the 
Copehagen  location  is  no  longer  extant 
Criteria:  (vi)  Direcdy  and  tangibly 
associated  with  an  event  of  outstanding 
universal  significance. 

Trinity  Site,  New  Mexico.  (33*45'  N.; 
106*25'  W.)  The  world's  first  nuclear 
device  was  exploded  here  in  July  1945. 
Criteria:  (vi)  Direcdy  and  tangibly 
associated  with  an  event  of  outstanding 
universal  significance. 

Humanitarian  Endeavor  and  Social 
Reform 

New  Harmony  Historic  District, 
Indiana.  (38*08'  N.;  87*55'  W.)  Founded 
by  the  Rappite  religious  sect  in  1815, 


New  Harmony  was  purchased  in  1825 
by  British  visionary  and  socialist 
reformer  Robert  Owen,  who  sou^t  to 
alleviate  evils  spawned  by  the  factory 
system.  Some  35  structures  from  the 
Rappite-Harmonist  period  survive.  This 
property  will  be  compared  to  Owenite 
remains  in  the  United  Kingdom  and  to 
other  communal  societies  in  the  U.S. 
Criteria:  (vi)  Directly  and  tangibly 
associated  with  events  of  outstanding 
universal  significance. 

Chapel  Hall,  GaUaudet  College, 
District  of  Columbia,  District  of 
Colombia.  This  large  Gothic  Revival 
structure  (1867-70)  is  the  earliest  major 
building  at  the  college,  the  only 
institution  of  higher  learning  specifically 
devoted  to  the  education  of  the  deaf. 
Criteria:  (vi)  Direcdy  and  tangibly 
associated  with  events  or  ideas  of 
outstanding  universal  significance. 

Warm  Springs  Historic  District 
Georgia.  (32*50*  N.:  84*40'  W.)  The 
National  Foundation  for  Infantile 
Paralysis,  which  grew  out  of  the  Warm 
Springs  Foundation  established  by 
Franklin  D.  Roosevelt  became  one  of 
the  leading  charitable  institutions  of  the 
20th  century.  Warm  Springs  Hospital 
was  the  major  international  center  for 
the  treatment  of  infantile  paralysis 
(polio);  the  research  that  led  to  the 
development  of  the  preventive  vaccines 
had  its  roots  here.  Criteria:  (vi)  Direcdy 
and  tangibly  associated  with  events  of 
outstanding  universal  significance. 

International  Affairs 

Aleutian  Islands  Unit  of  the  Alaska 
Maritime  National  Wildlife  Refuge  (Fur 
Seal  Rookeries),  Alaska.  (57*30'  N.;  170* 
30*  W.)  Originally  frequented  by  die 
native  peoples  of  Alaska,  these  islands 
have  lured  Russian,  British,  French, 
Spanish,  and  American  fur  hunters  since 
the  18th  century.  The  seal  herds  have 
several  times  been  threatened  with 
extinction  due  to  indiscriminate  hunting, 
but  a  notable  1911  convention  between 
the  United  States,  the  United  Kingdom, 
Russia  (USSR),  and  Japan  has  provided 
them  with  international  protection  and 
management  Today's  flourishing  herds 
illustrate  the  international  application  of 
conservation  principles.  Criteria:  (vi) 
Direcdy  and  tangibly  associated  with 
events  of  outstanding  universal 
significance. 

Statute  of  Liberty  National  Moniunent, 
New  Jersey-New  York.  (40*3r  N.;  74*03' 
W.)  ^ench  historian  Edouard  Laboulaye 
suggested  the  presentation  of  this  statue 
to  the  United  States,  commemorating  the 
alliance  of  France  and  the  United  States 
during  the  American  Revolution.  The 
copper  colossus  was  designed  by 
Frederic  Auguste  Bartholdi  dnd  erected 


according  to  plans  by  Gustave  Ei£Fel. 
The  national  monument  also  includes 
Ellis  Island,  the  depot  through  which 
many  millions  of  immigrants  and 
emigrants  passed.  Criteria:  (iv)  An 
outstanding  example  of  type  of  structure 
which  illustrates  a  significant  stage  in 
history,  and  (vi)  directly  and  tangibly 
associated  with  events  of  outstandinig 
universal  significance. 

II.  Natural  Properties 

Appalachian  Ranges 

Great  Smoky  Mountains  National 
Park,  Tennessee/North  Carolina.  (35*3r 
N.;  83°zr  W.)  This  tract,  which  includes 
one  of  the  oldest  t4>lands  on  earth,  has  a 
diversity  of  lush  vegetation  associated 
with  its  varied  topography,  including 
spruce-fir,  hemlock,  deciduous,  and 
mixed  forests.  The  area  has  been 
designated  a  Biosphere  Reserve. 
Criteria:  (ii)  An  outstanding  example  of 
biological  evolution,  and  (iii)  contains 
superlative  natuiral  phenomena  and 
areas  of  exceptional  natural  beauty. 

Atlantic  Coastal  Plain 

Okefenokee  National  Wildlife  Refuge. 
Georgia/Florida.  (30''48'  N.;  82*17'  W.) 
This  tract  includes  a  vast  peat  bog, 
interspersed  with  upland  prairies, 
marshes,  and  open  water.  These  diverse 
habitats  are  some  for  a  wide  range  of 
uncommon,  threatened,  and  endangered 
species,  including  the  American 
aUigator.  Criteria:  (ii)  An  outstanding 
example  of  biological  evolution,  and  (iv) 
habitat  of  endangered  animal  species. 

Virginia  Coast  Reserve.  Virginia. 
OraO'  N.;  75° W  W.)  The  Virginia  Coast 
Reserve  is  the  most  well-preserved 
extensive  barrier  island  system 
remaining  on  the  Atlantic  Coast  of 
North  America.  The  system  of  barrier 
islands,  saltmarshes,  and  lagoons 
demonstrate  dune  and  beach  migration 
and  storm  action  on  barrier  islands,  and 
include  virtually  all  of  the  plant 
communities  which  once  occurred  along 
the  Atlantic  Coast  The  area  has  been 
designated  a  Biosphere  Reserve. 
Criteria:  (ii)  An  outstanding  example  of 
significant  geological  processes  and 
biological  evolution,  and  (iii)  contains 
superlative  natural  phenomena  and 
formations. 

Brooks  Range 

Arctic  National  Wildlife  Refuge, 
Alaska.  (eQ'O'  N.;  MS'O*  W.)  This  area's 
varied  topography,  extending  itota  the 
Brooks  Range  north  to  the  Arctic  Ocean, 
is  habitat  for  a  tremendous  diversity  of 
wildlife,  including  caribou,  polar  and 
grizzly  bears,  musk  ox,  Dall  sheep, 
Arctic  peregrine  falcons,  and  golden 
eagles.  It  is  a  virtually  undisturbed 
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arctic  landscape,  with  coastal  plain, 
tundra,  valley,  and  mountain 
components.  Criteria:  (ii)  An 
outstanding  example  of  biological 
evolution,  and  (iii)  superlative  natural 
phenomena  and  areas  of  exceptional 
natural  beauty. 

Gates  of  the  Arctic  National  Park, 
Alaska.  [QTdff  N.;  ISa'C  W.)  Gates  of 
the  Arctic  includes  a  portion  of  the 
central  Brooks  Range  and  is 
characterized  by  jagged  mountain 
peaks,  gentle  arctic  valleys,  wild  rivers 
and  numerous  lakes.  Criteria:  (ii)  An 
outstanding  example  of  significant 
ongoing  geological  processes  and 
biological  evolution,  and  (iii)  contains 
superlative  natural  phenomena, 
formations,  and  areas  of  exceptional 
natm-al  beauty. 

Cascade  Range 

Crater  Lake  National  Paric,  Oregon. 
(42*55'  N.:  122*06'  W.)  This  unique,  deep 
blue  lake  Ues  at  the  center  of  Mount 
Mazama,  an  ancient  volcanic  peak  that 
collapsed  centuries  ago.  The  lake  is 
bounded  by  multicolored  lava  walls 
extending  500  to  2000  feet  above  the 
lake's  waters.  Criteria:  (ii)  An 
outstanding  example  of  significant 
geological  processes,  and  (iii)  contains 
superlative  natural  phenomena, 
formations,  and  areas  of  exceptional 
natuiral  beauty. 

Mount  Rainier  National  Park. 
Washington.  (46*52'  N.;  121*41'  W.) 
Mount  Rainier  National  Park  includes 
the  greatest  single-peak  glacial  system 
in  the  U.S.,  radiating  from  the  summit 
and  slopes  of  an  ancient  volcano.  Dense 
forests  and  subalpine  meadows  here  are 
characteristic  of  the  Cascade  Range. 
Criteria:  (ii)  An  outstanding  example  of 
significant  geological  processes  and 
biological  evolution;  and  (iii)  contains 
superlative  natural  phenomena, 
formations,  and  areas  of  exceptional 
natural  beauty. 

North  Cascades  National  Parii, 
Washington.  {48°40',N.;  121*15'  W.)  The 
tall,  jagged  peaks  of  the  North  Cascades 
intercept  moisture-laden  winds  off  the 
Pacific  Ocean,  which  produce  glaciers, 
waterfalls,  and  ice  falls  in  this  wild 
alpine  region  where  plant  and  animal 
communities  thrive  in  mountain  valleys. 
Criteria:  (ii)  An  outstanding  example  of 
significant  geological  processes  and 
biological  evolution,  and  (iii)  contains 
superlative  natural  phenomena, 
formations,  and  areas  of  exceptional 
natural  beauty. 

Chihuahuan  Desert 

Big  Bend  National  Park,  Texas.  (29*15' 
N.:  103*11'  W.)  This  area  has  many 
excellent  examples  of  mountain  systems 
and  deep  canyons  formed  by  a  majcw 


river.  A  variety  of  unusual  geological 
formations  are  found  here,  with  many 
vegetation  types — dry  coniferous  forest 
woodland,  chaparral,  and  desert — 
associated  with  them.  The  area  has 
been  designated  a  Biosphere  Reserve. 
Criteria:  (ii)  An  outstanding  example  of 
significant  geological  processes  »nd 
biological  evolution,  and  (iii)  contains 
superlative  natural  phenomena, 
formations,  and  areas  of  exceptional 
natural  beauty. 

Carlsbad  Caverns  National  Park,  New 
Mexico.  (32*10'  N.;  104*40'  W.)  This 
series  of  connected  caverns,  which 
include  the  largest  underground 
chambers  yet  discovered,  have  many 
magnificent  and  curious  cave 
formations,  including  an  array  of 
speleothems.  Criteria:  (ii)  An 
outstanding  example  of  significant 
geological  processes,  and  (iii)  contains 
superlative  natural  phenomena, 
formations,  and  areas  of  exceptional 
natural  beauty. 

Guadalupe  Mountains  National  Park. 
Texas.  (31*50'  N.;  104*50*  W.)  Rising 
abruptly  itora  the  surrounding  desert 
the  mountain  mass  constituting  this 
national  park  contains  portions  of  the 
world's  most  extensive  and  significant 
Permian  limestone  fossil  reef.  A 
tremendous  earth  fault  and  unusual 
flora  and  fauna  are  also  found  here. 
Criteria:  (i)  An  outstanding  example 
illustrating  a  major  stage  of  the  earth's 
evolutionary  history,  (ii)  an  outstanding 
example  of  significant  geological 
processess,  and  (iii)  contains  superlative 
natural  phenomena  and  formations. 

Colorado  Plateau 

Arches  National  Park,  Utah.  (38*40'  N.; 
109*30'  W.)  Arches  National  Paric 
contains  many  extraordinary  products 
of  erosional  processes,  including  giant 
arches,  windows,  pinnacles  and 
pedestals.  Criteria:  (ii)  An  outstanding 
example  of  significant  geological 
processes,  and  (iii)  contains  superlative 
natural  phenomena,  formations,  and 
areas  of  exceptional  natiu-al  beauty. 

Bryce  Canyon  National  Park,  Utah. 
(37*30'  N.;  112*10-  W.)  Biyce  Canyon 
includes  innummerable  highly  colorful 
and  bizarre  pinnacles,  walls  and  spires, 
perhaps  the  most  colorful  and  imusual 
erosional  forms  in  the  world.  Criteria: 
(ii)  An  outstanding  example  of 
significant  geological  processes,  and  (iii) 
contains  superlative  natural  phenomena, 
formations,  and  areas  of  exceptional 
natural  beauty. 

Canyonlands  National  Park.  Utah. 
(38*20'  N.:  109*50'  W.)  this  area's  diverse 
geological  features,  which  include 
arches,  fins  pillars,  spires,  and  mesas, 
exemplify  the  array  of  erosional 
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patterns  carved  primarily  by  running 
water.  Criteria:  (ii)  An  outstanding 
example  of  signficant  geological 
processes,  and  (iii)  contains  superiative 
natural  phenomena,  formations,  and 
areas  of  exceptional  natural  beauty. 

Capitol  Reef  National  Park.  Utah. 
(38°20'  N.:  lll'lC  W..)  The  100-mile  long 
Waterpocket  Fold  is  one  of  the  world's 
most  graphic  examples  of  a  monoclinal 
folding  of  the  earth's  crust.  A  striking 
variety  of  features,  including  volcanic 
dikes  and  sills,  arches  and  bridges,  and 
monoliths  and  sinkholes,  have  been 
created  or  exposed  by  wide-scale 
erosion  occurring  over  the  past  270 
million  years.  Criteria:  (ii)  An 
outstanding  example  of  signiflcant 
geological  processes,  and  (iii)  contains 
superlative  natural  phenomena, 
formations,  and  areas  of  exceptional 
natural  beauty. 

Colorado  National  Monument, 
Colorado.  (39'0'  N.;  108'40'  W.)  Sheer- 
walled  canyons,  towering  monoliths, 
bizarre  formations,  and  dinosaur  fossils 
are  contained  within  this  national 
monument.  Criteria:  (ii)  An  outstanding 
example  of  significant  geological 
processes,  and  (iii)  contains  superlative 
natiu-al  phenomena,  formations,  and 
areas  of  exceptional  natural  beauty. 

Rainbow  Bridge  National  Monument 
Utah.  (37''0'  N.:  IH'C  W.)  Rainbow 
Bridge  is  the  greatest  of  the  world's 
known  natiu-al  bridges,  rising  290  feet 
above  the  floor  of  Bridge  Canyon. 
Criteria:  (ii)  An  outstanding  example  of 
significant  geological  processes,  and  (iii) 
contains  superlative  natural  phenomena, 
formations,  and  areas  of  exceptional 
natural  beauty. 

Zion  National  Park,  Utah.  (37°20'  N. 
WZ'ff  W.)  Zion's  colorful  canyon  and 
mesa  vistas  include  erosion  and  rock- 
fault  patterns  that  produce  phenomenal 
shapes  and  landscapes.  Criteria:  (ii)  An 
outstanding  example  of  significant 
geological  processes,  and  (iii)  contains 
superiative  natural  phenomena, 
formations,  and  areas  of  exceptional 
natural  beauty. 

Hawaiian  Islands 

Hawaii  Volcanoes  National  Park, 
Hawaii.  (19''20'  N.;  155''20'  W.)  This  site 
contains  outstanding  examples  of  active 
and  recent  volcanism,  along  with 
luxuriant  vegetational  development  at 
its  lower  elevations.  The  area  has  been 
designated  a  Biosphere  Reserve. 
Criteria:  (i)  An  outstanding  example 
illustrating  the  garth's  evolutionary 
history,  (ii)  an  outstanding  example  of 
significant  geological  processes,  and  (iii) 
contains  superlative  natural  phenomena, 
formations,  and  areas  of  exceptional 
natural  beauty. 


Mohave  Desert 

Death  Valley  National  Monument,' 
California/Nevada.  [Z&'W  N.;  117°0'  W.) 
This  large  desert  area,  which  is  nearly 
surrounded  by  high  mountains,  contains 
the  lowest  point  in  the  Western 
Hemisphere.  It  is  highly  representative 
of  Great  Basin/Mohave  Desert 
(mountain  and  desert)  ecosystems. 
Criteria:  (ii)  An  outstanding  example  of 
significant  geological  processes  and 
biological  evolution,  and  (iii)  contains 
superlative  natural  phenomena. 

Joshua  Tree  National  Monument, 
Cabfomia.  (33°50'  N.;  116°0'  W.)  This 
area,  located  at  the  junction  of  the 
Mohave  and  Sonoran  Deserts,  contains 
an  unusually  rich  variety  of  desert 
plants,  including  extensive  stands  of 
Joshua  trees,  set  amongst  striking 
granitic  formations.  Criteria:  (ii)  An 
outstanding  example  of  biological 
evolution,  and  (iii)  contains  superlative 
natiu'al  phenomena  and  formations. 

New  England-Adirondacks 

Acadia  National  Paric,  Maine.  (44''20' 
N.;  68°20'  W.)  Acadia,  situated  on  a 
rocky  archipelago  along  the  Maine 
coast  is  an  area  of  diverse  geological 
features,  dramatic  topography  (including 
the  fiighest  headlands  along  die  entire 
Atlantic  coast),  and  outstanding  scenic 
beauty.  Criteria:  (ii)  An  outstanding 
example  of  significant  geological 
processes,  and  (iii)  contains  superlative 
natural  phenomena,  formations,  and 
areas  of  exceptional  beauty. 

North  Pacific  Border 

Point  Reyes  National  Seashore/ 
Farallon  Islands  National  Wildlife 
Refuge.  California.  (SS-O'  N.;  123°0'  W.) 
This  proposal  includes  properties  within 
the  Point  Reyes/Parallon  Islands 
National  Marine  Sanctuary.  The  Point 
Reyes  Peninsula,  an  unique  Hving 
example  of  tectonic  and  seismic  activity, 
has  moved  more  than  300  miles  in  the 
past  80  million  years.  A  complex  active 
rift  zone,  including  the  famed  San 
Andreas  Fault  occurs  where  the 
Peninsula  meets  the  California 
mainland.  The  area  is  characterized  by 
a  diverse  set  of  habitats,  striking 
scenery,  and  a  large  variety  of 
terrrestrial  and  aquatic  animal  species. 
The  Farallon  Islands  support  the  largest 
seabird  rookeries  in  the  contiguous 
United  States,  including  species  such  as 
the  ashy  storm  petrel,  western  gull, 
Brandt's  cormorant  black  oystercatcher, 
and  Cassin's  auklet  Criteria:  (ii)  An 
outstanding  example  of  significant 
geological  processes  and  bioligcal 
evolution,  and  (iii)  contains  superlative 
natural  phenomena,  formations,  and 
areas  of  exceptional  natural  beauty. 


Pacific  Mountain  System 

Aleutian  Islands  Unit  of  the  Alaska 
Maritime  National  Wildlife  Refuge, 
Alaska.  (54''40'  N.;  164°10'  W.)  The 
Aleutians  represent  a  mixture  of  flora 
and  fauna  found  in  both  the  North 
American  and  Asian  continents,  and 
serves  as  a  resting  place  for  migratory 
species.  The  area  has  been  designated  a 
Biosphere  Reserve.  Criteria:  (ii)  An 
outstanding  example  of  biological 
evolution. 

Denali  National  Park,  Alaska.  (63°20' 
N.;  150''4O'  W.)  This  ti-act  embodies  a 
unique  and  spectacxdar  combination  of 
geologic  features,  including  active 
glaciers,  major  earthquake  faults,  and 
Mt.  McKinley,  the  highest  mountain 
peak  in  North  America.  It  also  includes 
outstanding  examples  of  tundra  and 
boreal  forest  ecosystems.  The  area  has 
been  designated  a  Biosphere  Reserve. 
Criteria:  (ii)  An  outstanding  example  of 
significant  geological  processes  and 
biological  evolution,  and  (iii)  contains 
superlative  natural  phenomena, 
formations,  and  areas  of  exceptional 
natural  beauty. 

Glacier  Bay  National  Park,  Alaska. 
(58°30'  N;  ISe'SC  W)  Great  tidewater 
glaciers,  a  dramatic  range  of  plant 
communities  from  rocky  terrain  recently 
covered  by  ice  to  lush  temperature 
rainforest  and  a  large  variety  of 
animals,  including  brown  and  black 
bear,  mountain  goats,  whales,  seals  and 
eagles,  can  be  found  in  this  Park. 
Criteria:  (ii)  an  outstanding  example  of 
significant  ongoing  geological  processes 
and  biological  evolution,  and  (iii) 
contains  superlative  natural  phenomena, 
formations,  and  areas  of  exceptional 
natural  beauty. 

Katmai  National  Park,  Alaska.  (58*30' 
N.;  ISS'ZO'  W.)  This  area's  interior 
wilderness  includes  the  Valley  of  10,000 
Smokes,  the  result  of  the  1917  volcanic 
eruption  of  Mt.  Katmai.  The  eruption 
produced  countiess  fumaroles.  a  few  of 
which  are  still  active.  Criteria:  (ii)  an 
outstanding  example  of  significant 
geological  processes,  and  (iii)  contains 
superlative  natural  phenomena  and 
formations. 

Rocky  Mountains 

(Includes  northern,  middle,  and 
southern  Rocky  Mountain  natural 
regions.) 

Glader  National  Park,  Montana. 
(48*40'  N.:  IIS'SO*  W.)  With  mountain 
peaks  exceeding  10,000  feet,  this  site 
includes  nearly  50  glaciers,  many  lakes 
and  streams,  and  a  wide  variety  of  wild 
flowers  and  wildlife,  including  bighorn 
sheep,  bald  eagles  and  grizzly  bears. 
The  area  has  been  designated  a 


Biosphere  Reserve.  Criteria:  (ii)  An 
outstanding  example  of  signiHcant 
geological  processes,  and  (iii)  contains 
superlative  natural  phenomena, 
formations,  and  areas  of  exceptional 
natural  beauty. 

Grand  Teton  National  Park.  Wyoming. 
{43°40'  N.;  IIO"^  W.)  Containing  the 
most  impressive  portion  of  the  Teton 
Range  in  the  Rocky  Mountains,  this 
series  of  peaks  rise  more  than  a  mile 
above  siurounding  sagebrush  plains. 
The  park  includes  the  winter  feeding 
ground  of  the  largest  American  elk  herd. 
Criteria:  (ii)  An  outstanding  example  of 
signiHcant  geological  processes  and 
biological  evolution,  and  (iii)  contains 
superlative  natural  phenomena, 
formations,  and  areas  of  exceptional 
natural  beauty. 

Rocky  Motmtain  National  Park. 
Colorado.  [AO'Tff  N.;  105°40'  W.)  Within 
this  412-square  mile  national  park, 
peaks  towering  over  14,000  feet  shadow 
wildlife  and  wildflowers  that  are 
characteristic  of  the  Front  Range  of  the 
Rocky  Mountains.  The  area  has  been 
designated  a  Biosphere  Reserve. 
Criteria:  (ii)  An  outstanding  example  of 
significant  geological  processes  and 
biological  evolution,  and  (iii)  contains 
superlative  natural  phenomena. 
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formations,  and  areas  of  exceptional 
natural  beauty. 

Sierra  Nevada 

Sequoia/Kings  Canyon  National 
Parks,  California.  (36°40'  N.;  IIB'SC  W.) 
A  combination  of  two  adjoining  national 
paries,  this  tract  includes  Mount 
Whitney,  the  tallest  mountain  in  the 
United  States  outside  of  Alaska,  Mineral 
King  Valley,  and  two  enormous  canyons 
of  the  Kings  River.  Groves  of  giant 
sequoia,  the  world's  largest  living  things, 
are  found  here.  This  area  has  been 
designated  a  Biosphere  Reserve. 
Criteria:  (ii)  An  outstanding  exan^)le  of 
significant  geological  processes  and 
biological  evolution,  and  (iii)  contains 
superlative  natural  phenomena,  and 
areas  of  exceptional  natural  beauty. 

Yosemite  National  Paric.  California, 
(arse  N.:  iigsaC  W.)  Granite  peaks  and 
domes  rise  high  above  broad  meadows 
in  the  heart  of  the  Sierra  Nevada,  along 
with  groves  of  sequoias  and  related  tree 
species.  Mountains,  lakes,  and 
waterfalls,  including  the  nation's 
highest  are  found  here.  Criteria:  (ii)  An 
outstanding  example  of  significtmt 
geological  processes  and  biological 
evolution,  and  (iii)  contains  superlative 


natural  phenomena,  formations,  and 
areas  of  exceptional  natural  beauty. 

Sonoran  Desert 

Organ  Pipe  Cactus  National 
Monument.  Arizona.  [SZ'ff  N.;  UZ'Sff 
W.)  This  park  contains  block-faulted 
mountains  separated  by  wide  alluvial 
valleys,  along  with  playas,  lava  fields, 
and  sands.  It  includes  representative 
examples  of  the  Sonoran  Desert  found  in 
this  region  and  nowhere  else  in  the 
United  States.  This  area  has  been 
designated  a  Biosphere  Reserve. 
Criteria:  (ii)  An  outstanding  example  of 
biological  evolution,  and  (iii)  contains 
superiative  natural  phenomena. 

Saguaro  National  Monument,  Arizona. 
[iZ'vy  N.;  110°40'  W.)  Giant  saguaro 
cactus,  unique  to  the  Sonoran  Desert  of 
southern  Arizona  and  northwestern 
Mexico,  reach  up  to  50  feet  in  height  in 
the  cactus  forest  in  this  park.  Criteria: 
(ii)  An  outstanding  example  of  biological 
evolution,  and  (iii)  contains  superlative 
natural  phenomena. 

Dated:  April  3a  1982. 
G.  Ray  Amett, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
PaHis. 

(FR  Doc  82-12283  Filed  S-S-8&  ac45  am] 
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19657. 
19661 


19666 
19667 

19667 


19728 


19731 


19631 


19698 


19729 
19729 
19729 
19729 


TlMPTMident 

PROCUUKUTIONS 

Sugar  imports  (Procs.  494a  4041) 

Executive  Agencies 
Agricultural  Mariceting  Service 

RULES 

Almonds  grown  in  Calif. 
Lemons  grown  in  Ariz,  and  Cali£ 
Milk  marketing  orderr 
Tennessee  Valley 

Agriculture  Departmerrt 

See  Agricultural  Marketing  Service;  Animal  and 
Plant  Health  Inspection  Service;  Food  and  Nutrition 
Service;  Food  Safety  and  Inspection  Service;  Rural 
Electrification  Administration;  Soil  Conservation 
I  Service. 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Stockyards  and  livestock  markets;  hog  cholera  and 
other  swine  diseases  prevention;  specific  approval; 
I  list;  correction 

Army  Department 

NOTICES 
,  Patent  licenses,  exclusive: 

Swiss  Serum  and  Vaccine  Institute  Beme 

Arts  and  Humanities,  National  Foundation 

NOTICES 

Meetings: 
Visual  Arts  Advisory  Panel 

Civil  Aeronautics  Board 

RULES 

Charters: 

;    Foreign  indirect  air  carriers;  charter  oi:ganization 

and  freight  consolidation  in  interstate  and 

overseas  markets 
Foreign  air  freight  forwarders  and  cooperative 
shippers  associations: 

Freight  consoUdation  in  interstate  and  overseas 

transp<Hlation 
kVocedural  regulations: 

Meniger  applications  (Section  408);  information 
;    requirements;  final  rule 
i 

blvil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 

Massachusetts 

Oregon 

Texas 

Virginia 

Commerce  Department 

See  National  Oceanic  and  Atmospheric 
/Vdministration. 


Commodity  Futures  TracKng  Commissioa 

NOTICES 
19844     Meetings;  Sunshine  Act 

Community  Services  Office 

NOTICES 

Grants;  availability,  etc.: 
19948        Community  Services  discretionary  anthority; 

funds  and  requests  for  applicaticHU 

Copyright  Royalty  Tribunal 

NOTICES 

19731  Cable  royalty  fees,  1979;  partial  distribation 

determination;  inquiry 

Defense  Department 

See  also  Army  DepartmoiL 

NOTICES 

Meetings:  ^ 

19732  Science  Board  task  forces  (2  documents) 

Economic  Regulatory  Administratian 

NOTICES 
Consent  orders: 

19733  Guam  Oil  &  Refining  Co,  Inc. 

Employment  and  Training  Admlnisbatloii 

NOTICES 

Unemployment  compensation;  extended  benefit 
periods: 
19914        Delaware 


19662 


19732 


19733 


19734 


Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federaHy-essisted 
construction;  general  wage  determination  decisions, 
modifications,  and  supersedeas  decisions  (Ala., 
Ariz.,  Conn.,  D.C,  Hawaii.  111.,  Iowa.  La,  Md,  N.L 
N.Y,  Ohio.  Tex.  and  Va.) 

Energy  Department 

See  also  Economic  Regulatory  AdminiBtraticHi; 

Energy  Information  Administration;  Federal 

Regulatory  Commission. 

NOTICES 

Authority  delegations: 
Coal  Regulations,  Conservation  and  Renewable 
Energy,  Natural  Gas  and  Mineral  Leasing  and 
Regulatory  Oversight  Assistant  General 
Counsels:  issuance  of  interpretations 

International  atomic  energy  agreements;  dvil  uses; 

subsequent  arrangements: 
European  Atomic  Energy  Community 

Energy  Information  Admlnistrabon 

NOTICES 

Natural  gas,  high  cost;  alternative  iiiel  price 
ceilings  and  incremental  price  thresholds; 
correction 
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Enviroranental  Protection  Agency 

RULES 

Air  quality  implementation  pleins;  approval  and 

promulgation;  various  States,  etc.: 
19694        California 

Hazardous  waste  programs;  interim  authorizations; 

various  States: 
19696        Florida 

PROPOSED  IMiLES 

Air  pollution;  standards  of  performance  for  new 

stationary  sources: 
19724        Synthetic  organic  chemicals  manufacturing 

industry,  volatile  organic  compounds  [VOC)  from 

V    fugitive  emission  sources;  document  availablity 

Air  quality  implementation  plans,  approval  and 

promulgation;  various  States,  etc.: 
19722        Ohio 

Water  pollution  control;  State  imderground 

injection  control  program,  primacy  applications: 
19726        New  Hampshire 

NOTICES 

Air  quality;  prevention  of  significant  deterioration 

(PSD): 
19783        Final  determinations 

Environmental  statements;  availability,  etc.: 
19785        Agency  statements:  weekly  receipts 

19785  East  Texas  Lignite  and  Gasification  Project: 
cancellation 

Meetings: 

19786  Air  Pollution  Control  Techniques  National 
Advisory  Committee 

19783        Environmental  Engineering  Committee 
Toxic  and  hazardous  substances  controL 
19781        Premanufacture  notices  receipts 
19781        Premanufacture  notification  requirements;  test 
marketing  exemption  applications 

Equal  Employment  Opportunity  Commission 

NOTICES 

19644     Meetings;  Sunshine  Act 

Federal  Communlcatlona  Commiseion 

PROPOSED  RULES 

Common  carrier  services: 
19726        Deregulatory  approaches  and  proposals;  rates 
and  facility  autiiorization  policies;  inclusion  of 
domestic  record  services  of  international  record 
carriers;  extension  of  time 

NOTICES 

Hearings,  etc.: 

19786  La  Vergne's  Telephone  Answering  Service  et  aL 

19787  Microband  Corporation  of  America  et  al.  (2 
documents) 

Meetings: 
19786        American  Telephone  &  Telegraph  Co.;  migration 
strategy;  en  banc  meeting;  selection  of 
participants 

Federal  Deposit  Insurance  Corporation 

NOTICES 

19788  Agency  forms  submitted  to  OMB  for  review 
Federal  Energy  Regulatory  Commlasion 

PROPOSED  RULES 

Natural  Gas  Policy  Act;  celling  prices  for  high  cost 
natural  gas  produced  firom  tight  formations;  various 
States* 
19719        New  Mexico  . 


19740 

19739 

19739 

19734 

19734, 

19740 

19734 

19741 

19735 

19740 

19735 

19735 

19742, 

19743 

19744 

19736 

19744 

19736 

19736 

19736 

19737 

19745- 

19747 

19737, 

19746 

19748 

19748 

19736 
19738 
19749 
19738 
19750 

19750 
19755 
19738 
19751, 
19752 
19753 
19753 
19754 
19739 
19754 
19754 
19756 
19757 

19758, 
19771 


19737 


19672 


19711 
19644 


NOTICES 

Hearings,  etc.: 
Alabama-Tennessee  Natural  Gas  Co.  et  aL 
Algonquin  Gas  Transmission  Co. 
American  Electric  Power  Service  Corp. 
Arizona  Public  Service  Co. 
Arkansas  Louisiana  Gas  Co.  (2  documents) 

Arkansas  Power  &  Light  Co. 

Big  Wood  Canal  Co. 

Carolina  Power  &  Light  Co. 

Chittenango,  N.Y. 

Cleveland  Electric  Illuminating  Co. 

Consolidated  Hydroelectria  Inc. 

Energenics  Systems,  Inc.  (3  documents) 

Falling  Waters  Development.  Inc.  Vm 
Florida  Power  &  Light  Co. 
Goldenwest  Power 
Interstate  Power  Co. 
Iowa  Electric  Light  &  Power  Co. 
Kansas  City  Power  &  Light  Co. 
Kansas  Gas  &  Electric  Co. 
McMurtrey.  Lawrence  ).  (4  documents) 

Modesto  Irrigation  District  (2  documents) 

Mountain  Fuel  Supply  Co. 

New  York  State  Department  of  Environmental 

Conservation 

Northern  Natural  Gas  Co. 

Pacific  Power  &  Light  Co. 

Panhandle  Eastern  Pipe  line  Co. 

Public  Service  Co.  of  New  Mexico 

Public  Utility  District  Na  1  of  Lewis  County, 

Wash. 

Rainsong  Co. 

Ralph  Wagner.  Consulting  Engineer.  Inc. 

Southern  Company  Services,  Inc. 

Southern  Pacific  Land  Ca  (2  documents) 

Susquehanna  Power  Co. 

Texas  Gas  Transmission  Corp. 

Thousand  Trails,  Inc. 

Utah  Power  &  Light  Co. 

Vermont  Electric  Power  Co. 

Wagner,  Delmer 

Willow  Creek  Community  Services  District 

Wyandotte  Hydro  Associates 
Natural  Gas  Policy  Act 

Jurisdictional  agency  determinations  (2 

documents) 
Small  power  production  and  cogeneration  facilities; 
qualifying  status;  certification  applications,  etc.: 

Koppers  Co.,  Inc. 

Federal  Home  Loan  Banic  Board 

RULES 

Federal  Savings  and  Loan  Insurance  Corporation: 
Insured  accounts;  conversions  from  mutual  to 
stock  form;  final  rule  and  request  for  comments 

PROPOSED  RULES 

Federal  savings  ^nd  loan  system,  etc: 

Home  loans;  adjusted  net  worth 
Nonces 
Meetings:  Sunshine  Act 
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Tederal  Maritime  Commission 

.    NOTICES 

19788  Agreements  filed,  etc.;  Sea  Express  Service, 
cancellation 

Federal  Reserve  System 

NOTICES 

Applications,  etc.: 

18791         Chase  Manhattan  Corp. 

19790  Fidelity  BancShares,  Inc.,  et  aL 

19791  MidAmerica  BancSystem,  Ina 

19791  Southern  Wisconsin  Bancshares  Corp.  et  aL 
19790        Texas  Commerce  Bancshares,  Inc  et  aL 

Bank  holding  companies;  proposed  de  novo 
nonbank  activities: 

19789  Fleet  Financial  Group,  Int,  et  aL 

Food  and  Drug  Administration 

PROPOSED  RULES 
Animal  and  human  drugs: 
19854        Antibiotic  drugs  and  antibiotic  susceptibility 
medical  devices;  certification  exemption 
Human  drugs: 
19721        Acute  toxic  ingestion  treatment  drug  products 
(OTC);  monograph  establishment;  advance 
notice;  correction 
19721        Deodorant  drug  products  (OTC)  for  internal  use; 
:    monograph  establishment;  advance  notice; 
'    correction 
NOTICES 

Pood  lor  human  consumption: 

19792  Cooperative  food  and  cosmetic  program; 
memorandum  of  understanding  with  Defense 
Department 

Human  drugs: 

19793  Psychotropic  substances  conventioa* 
,    international  drug  scheduling;  benzodiazepines; 

inquiry 
Medical  devices;  premaiket  approval: 
19792        Precision-Cosmet  Co.,  Inc.,  Tennant  and  Kehnan 
Type  n  Anterior  Chamber  Intraocular  Lenses; 
correction 


food  and  Nutrition  Service 

tiULES 

Food  distribution  program: 

Indian  reservatimis;  implementation  schedules. 

etc. 
Food  stamp  program: 

Wage  matching;  USDA  and  State  agency  access 

to  IRS  information  on  income  provided  to  Social 

Security  Administration 
PROPOSED  RULES 

Food  stamp  program: 
Wage  matching;  State  agency  access  to  income 
information  from  Social  Security  Administration, 

I  etc. 


19797 
19797 


NOTICES 

Agency  forms  submitted  to  OMB  for  review 
Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Health;  continued  use  of 
former  Public  Health  Service  fadhties 


19665 


19940 


19943 


Human  Development  Services  Office 

NOTICES 

Grant  applications  and  proposals;  closing  dates: 
19794        Gerontology  program;  miiltidisciplinary  centers 

Immigration  and  Naturafaation  Service 

RULES' 

Ports  of  entry;  opening  and  closing: 
19671        Pinnacle,  VL 

Interior  Department 

See  also  Land  Management  Bureau:  Minerals 
Management  Service;  National  Paiii  Service; 
Surface  Mining  Reclamation  and  Enforcement 
Office. 
NOTICES 

19784     Land  and  water  conservation  fund.  Federal  portion; 
policy  for  use;  final  policy  statement 

brtemai  Revenue  Service 

NOTICES 

Authority  delegations: 
19842        Chief  Counsel  et  al.;  tax  liability  agreements 

Interstate  Commerce  Commission 

RULES 

Rail  carriers: 
19700        Rerouting  of  traffic;  appointment  of  agents 

NOTICES 

Motor  carriers: 
Compensated  intercorporate  hauling  operations; 
intent  to  engage  in 
Finance  applications 

Lease  and  interchange  of  vehicles  (2  documents) 
Permanent  authority  applications  (2  docimients) 


19803 

19803 

19801 

19805, 

19806 

19811 

19811 


Food  Safety  and  Inspection  Service 

PROPOSED  RULES 

JMeat  and  poultry  inspection,  mandatory: 
19701        Preparation  and  cleanup  time,  reimbursement 

JHealtt)  and  Human  S«rviCM  Administration 

See  also  Community  Services  Office;  Food  and 
Drug  Administration;  Human  Development  Services 
Office. 


Permanent  authority  applications;  operating 
rights  republication 

Permanent  authority  applications;  restriction 
removals 
Rail  carriers: 
19813        Norfolk  &  Western  Railway  Co.;  export  coal 
traffic  exemption;  oral  argument 
Railroad  operation,  acquisition,  construction,  etc.: 
19802        Batten  1011  Railroad  Co.;  exemption 
19812        Dakota  Rail,  Inc.;  exemption 
Railroad  services  abandonment: 

19801  Burlington  Northern  Railroad  Ca 
Rerouting  of  traffic 

19802  Consolidated  Rail  Corp.  et  al.    , 

Justice  Department 

See  Immigration  and  Naturalization  Service. 

Lal>or  Depertment 

See  Employment  and  Training  Administration; 
Employment  Standards  Administration;  Pension 
and  Welfare  Benefit  Programs  Office. 

Land  Management  Bureau 

NOTICES 

Alaska  native  claims  selections;  applications,  etcj 

19798        Cook  Inlet  Region,  Inc. 


VI 
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Environmental  statements;  availability,  etc.: 

19815 

Bell  System  Trust 

• 

19799 

Outer  Continental  Shelf,  Gulf  of  Mexico,  oil  and 

19816 

Earth  Consultants,  Inc. 

gas  lease  sales 

19818 

Geariiart  Employees'  Trust  Plan 

Sale  of  public  lands: 

19819 

Goel  Medical  Corp. 

19799 

California 

19820 

Internal  Medicine  Group  of  Cape  Girardeau.  Inc. 

Wilderness  areas;  characteristics,  inventories,  eta: 

19820 

JMB  Institutional  Realty  Corp. 

19798 

California;  western  coimties  study  report 
Withdrawal  and  reservation  of  lands,  proposed, 

19826 

Retail  Clerks  Union  &  Employers  Midwest 
Pension  Plan 

etc.: 

19827 

Sakas,  Inc. 

19799 

California 

19828 

Hoyle  E.  Setzer  Pension  Plan  ft  Trust    ■ 

19798 

Oregon:  correction 
Minerals  Management  Service 

19829 
19830 

Tech  Plastics.  Ina 

W.G.  Yates  ft  Sons  Construction  Co. 
Meetings: 

NOTICF.S 

19831 

Employee  Welfare  and  Peosion  Benefit  Plans 

Oil  shale  land  classifications: 

Advisory  Council 

19800 

Nevada 
Nationai  Lal>or  Relations  Board 

19836 

Pension  Benefit  Guaranty  Corporation 

NOTICES 

Privacy  Act;  systems  of  records 

, 

NOTICES 

19644 

Meetings;  Sunshine  Act 

National  Oceanic  and  Atmospheric 

Postal  Rate  Commission 

NOTICES 

- 

Administration 

19845 

Meetings;  Sunshine  Act 

Nonccs 

Marine  mammal  permit  appIicationB.  etc.: 

Rural  Electrification  Administration 

19730 

Lawler,  Matusky,  &  Skelly  Engineers 

RULES 

19730 

Southeast  Fisheries  Center;  modification 

Electric  and  telephone  borrowers: 

Meetings: 

19671 

Wood  poles,  stubs,  and  anchor  logs,  etc. 

19730 

Gulf  of  Mexico  Fishery  Management  Coimcil 
National  Pwk  Service 

NOnCFS 

{Bulletins  44-2  and  345-1);  deferral  of  effective 
date 

NOTICES 

Loan  guarantees,  proposed: 

Environmental  statements:  availability,  etc.: 

19728 

Continental  Telephone  Co.  of  Missouri 

19800 

Padre  Island  National  Seashore.  Texas 
Nationai  Science  Foundation 

Science  and  Technology  Policy  Office 

NOTICES 

Meetings 

Meetings: 

19836 

White  House  Science  Council  (2  documents) 

19832 

Behavioral  and  Neural  Sciences  Advisory  Panel 

19831 

International  Progrnms  Advisory  Committee 

Securities  and  Exchange  Commission 

19832 

Ocean  Sciences  Advisory  Committee 

PROPOSED  RULES 

19832, 

Physiology.  Cellular,  and  Molectilar  Biology 

Financial  statements;  (Regulation  S-X): 

19833 

Advisory  Panel  {3  docimients) 
Nudear  Regulatory  Commission 

PROPOSED  RULES 

19719 

Registered  investment  companies;  requirements; 

extension  of  time 
NOTICES 
Hearings,  etc.: 

19703 

Restricted  data,  national  security  Information,  and 

19838 

Southwest  Funding  Corp. 

employment  clearances,  eligibility  determination 

19841 

System  Fuels,  Inc.,  et  al. 

for  access;  criteria  and  procediu^s 

Self-regulatory  organizations;  unlisted  trading 

NOTICES 

privileges: 

Applications,  etc.: 

19838 

Philadelphia  Stock  Exchange,  Inc. 

19833 

Alabama  Power  Co. 

19835 

Texas  Utilities  Generating  Co.  et  al. 

Meetings: 

Soli  Conservation  Service 

1983S 

Reactor  Safeguards  Advisory  Committee 

NOTICES 

Environmental  statements:  availability,  etc.: 

Pacific  Northwest  Electric  Power  and 

19729 

Asticou  Gardens  RC&D  Measure.  Maine 

Conservation  Planning  Council 

NOTICES 

19728 

Cushman  Road  Agricultural  Land  Drainage 
RC&D  Measure.  N.Y. 

19844, 

Meetings;  Sunshine  Act  (2  documents] 

19845 

State  Department 

Pension  and  Welfare  Benefit  Programs  Office 

19842 

NOTICES 

Argentina,  denial  by  Export-Import  Bank  of 

NOTICES 

applications  for  credit  regarding  non-fmancial  or 

Employee  benefit  plans;  prohibited  transaction 

non-commercial  considerations 

exemptions: 

19614 

Adler,  Pollock  &  Sheehan,  Inc. 
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19721 
19721 


Surface  Mining  Reclamation  and  Enforcement 
Office 

PROPOSED  RULES 

Permanent  program  submission;  various  States: 

Ohio;  reopening  of  comment  period 

Pennsylvania;  extension  of  time 


Syntttetic  Fuels  Corporation 

NOTICES 

19845    Meetings;  Sunshine  Act 


Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  or  man-made  textiles: 
Thailand 


19730 


19843 


Treasury  Department 

See  Internal  Revenue  Service. 

Veterans^dministration 

NOTICES 

Meetings: 
Veterans'  Advisory  Committee  on  Rehabilitation 


w 
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Tide  3— 

The  President 


Proclamation  4940  of  May  5,  1982 

Import  Fees  on  Certain  Sugars,  Simps  and  Molasses 

By  die  President  of  die  United  States 
A  Prodamatifni 

1.  The  Secretary  of  Agriculture  has  advised  me  that  he  has  reason  to  believe 
that  certam  sugars,  sirups  and  molasses  derived  from  sugar  cane  or  suizar 
beets,  dassifiedunder  items  155J»  and  155.30,  of  the  Tariff  Schedules  of  Ae 
Umted  States  [TSUS)  (19  U.S.C.  1202).  are  being,  or  are  practically  certL  to 
be.  imported  mto  the  United  States  under  such  conditions  and  in  such 
quMtities  as  to  render  or  tend  to  render  ineffective,  or  to  materially  interfere 
with,  the  pnce  support  operations  being  conducted  by  tiie  Department  of 
Agncidture  for  sugar  cane  and  sugar  beets.  The  Secretary  of  Agriculture  has 
ako  advised  me  that  he  has  reason  to  believe  that  the  import  fees  imposed  by 
Proclamation  4887  of  December  23,  1981.  should  be  modified  in  order  to 
prevent  the  importation  of  the  items  described  above  from  rendering  or 
tendmg  to  render  ineffective,  or  materially  interfering  with  the  price  support 
operations  bemg  conducted  by  the  Department  of  Agriculhire  for  sugar  beets 
and  sugar  cane.  ^ 

2. 1  agree  that  there  is  reason  for  such  beUefs  by  the  Secretary  of  Agriculhu^. 
By  Proclamation  4887  I  requested  the  United  States  International  Trade 
Commission  to  make  an  immediate  investigation  with  respect  to  such  matters 
K^  o^?  1°  T'^*^^?  ^  °^  ^®  Agriculhiral  Adjusbnent  Act  of  1933.  as  amended 
[7  u.b.C  624J.  and  to  report  its  findings  and  recommendations  to  me  as  soon 
as  possible.  The  United  States  International  Trade  Commission  is  presenUy 
conducting  such  an  investigation,  and  has  not  yet  submitted  its  report  to  me  I 
am  therefore  requesting  that  die  United  States  International  Trade  Commis- 
sion continue  its  investigation  with  respect  to  such  matters  and  to  report  its 
midings  and  recommendations  to  me  as  soon  as  possible. 

3.  The  Secretary  of  Agriculhire  has  also  determined  and  reported  to  me  with 
regard  to  such  sugars,  sirups  and  molasses  that  a  condition  exists  which 
requires  emergency  ti^atinent  and  that  die  import  fees  hereinafter  proclaimed 
should  be  imposed  widiout  awaiting  the  report  and  recommendations  of  Uie 
Umted  States  International  Trade  Commission, 

4.  I  find  and  declare  diat  the  imposition  of  die  unport  fees  hereinafter 
proclauned.  widiout  awaiting  the  recommendations  of  die  United  States  Inter- 
national Trade  Commission  wiUi  respect  to  such  action,  is  necessary  in  order 
mat  the  entiy.  or  wididrawal  fixim  warehouse  for  consumption,  of  certain 
smears,  sirups  and  molasses  described  below  by  value,  use  and  physical 
descnption  and  classified  under  TSUS  items  155.20  and  155.30  will  not  render 
or  tend  to  render  ineffective,  or  materially  interfere  widi.  the  price  support 
operations  being  conducted  by  the  Departinent  of  Agriculhu^  for  suaar  cane 
and  sugar  beets. 

NOW  THTOEFORE,  I  RONALD  REAGAN.  President  of  die  United  States  of 
America,  by  die  audiority  vested  in  me  by  section  22  of  die  Agriculhiral 
Adjustinent  Act  of  1933.  as  amended,  and  die  Stahites  of  die  United  States 
mcluding  Section  301  of  Tide  3  of  die  United  States  Code,  do  hereby  proclaini 
until  otherwise  superseded  by  law: 

A.  Headnote  4  of  part  3  of  die  Appendix  to  die  TSUS  is  continued  in  effect  and 
amended,  effective  12:01  a-.m.  (Eastern  Daylight  Time)  of  die  day  following  die 
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date  of  the  signing  of  this  Proclamation,  by  changing  paragraph  (c)  to  read  as 
follows: 

(c)(1)  The  quarterly  adjusted  fee  provided  for  in  items  956.0S  and  957.15  shall  be  the  amount  of  the 
fee  for  item  956.15  plus  one  cent  per  pound. 

(ii)  The  quarterly  adjusted  fee  provided  for  in  item  956.15  shall  be  the  amount  by  which  the 
average  of  the  adjusted  daily  spot  (domestic]  price  quotations  for  raw  sugar  for  the  20  consecutive 
market  days  immediately  preceding  the  20th  day  of  the  month  preceding  the  calendar  quarter 
during  which  the  fee  shall  be  applicable  (as  reported  by  the  New  York  Coffee,  Sugar  and  Cocoa 
Exchange)  expntsed  in  United  States  cents  per  pound,  in  bulk,  is  less  than  the  applicable  market 
stabilization  price:  Provided  That  whenever  the  average  of  the  daily  spot  (domestic)  price 
quotations  for  10  consecutive  market  days  within  any  calendar  quarter  (1)  exceeds  the  market 
stabilization  price  by  more  than  one  cent,  the  fee  then  in  e^ect  shall  be  decreased  by  one  cent  per 
pound,  or  (2)  is  less  than  the  market  stabilization  price  by  more  than  one  cent,  the  fee  then  in 
effect  shall  be  increased  by  one  cent  per  pound.  The  adjusted  daily  spot  (domestic)  price 
quotation  for  any  market  day  shall  be  the  daily  spot  (domestic)  price  quotation  for  such  market 
day  less  the  amount  of  the  fee  for  item  956.15  that  is  in  effect  on  Uiat  day. 

(ill)  The  maricet  stabilization  price  for  the  remainder  of  the  second,  and  the  third  calendar  quarters 
of  1982  shall  be  19.8800  cents  per  pound.  The  market  stabilization  price  that  shall  be  applicable  to 
each  subsequent  fiscal  year  shall  be  determined  and  announced  by  the  Secretary  of  Agriculture 
(hereafter  the  "Secretary")  In  accordance  with  this  headnote  no  later  than  30  days  prior  to  the 
beginning  of  the  fiscal  year  for  which  such  market  stabilization  price  shall  be  applicable.  The 
market  stabilization  price  shall  be  equal  to  the  sum  of:  (1)  the  price  support  level  for  the 
apphcable  fiscal  year,  expressed  in  cents  per  pound  of  raw  cane  sugar;  (2)  adjusted  average 
transportation  costs:  (3)  interest  costs,  if  applicable;  and  (4)  0.2  cent  Hie  adjusted  average 
transportation  costs  shall  be  the  weighted  average  cost  of  handling  and  transporting  domestically 
produced  raw  cane  sugar  from  Hawaii  to  Gulf  and  Atlantic  Coast  ports,  as  determined  by  the 
Secretary.  Interest  costs  shall  be  the  amount  of  interest,  as  determined  or  estimated  by  the 
Secretary,  that  would  be  required  to  be  paid  by  a  recipient  of  a  price  support  loan  for  raw  cane 
sugar  upon  repayment  of  the  loan  at  full  maturity.  Interest  costs  shall  only  be  applicable  if  a  price 
support  loan  recipient  is  not  required  to  pay  interest  upon  forfeiture  of  the  loan  collateral. 

(iv)  The  Secretary  shall  determine  the  amount  of  the  quarterly  fees  in  accordance  with  this 
headnote  and  shall  annoimce  such  fees  not  later  than  the  25th  day  of  the  month  preceding  the 
calendar  quarter  during  which  the  fees  shall  be  applicable.  The  Secretary  shall  certify  the  amount 
of  such  fees  to  the  Secretary  of  the  Treasury  and  file  notice  thereof  with  the  Federal  Register  prior 
to  the  beginning  of  the  calendar  quarter  during  which  the  fees  shall  be  appUcable.  The  Secretary 
shall  determine  and  announce  any  adjustment  in  the  fees  made  within  a  calendar  quarter  in 
accordance  with  the  proviso  of  paragraph  (ii)  hereof,  shall  certify  such  adjusted  fees  to  the 
Secretary  of  the  Treasury,  and  shall  file  notice  thereof  with  the  Federal  Register  within  3  market 
days  of  the  fulfillment  of  that  proviso. 

(v)  If  an  adjustment  is  made  in  the  fee  in  accordance  with  the  proviso  of  paragraph  (ii)  hereof,  any 
subsequent  adjustment  made  within  that  quarter  shall  only  be  made  on  the  basis  of  the  average 
spot  price  for  any  10  consecutive  market  day  period  following  the  effective  date  of  the  immediate- 
ly preceding  fee  adjustment  No  adjustment  shall  be  made  in  any  fee  in  accordance  with  the 
proviso  of  paragraph  (ii)  hereof  during  the  last  fifteen  market  days  of  a  calendar  quarter. 

(vi)  Any  adjustment  made  in  a  fee  during  a  quarter  in  accordance  with  the  proviso  of  paragraph 
(ii)  hereof  shall  be  effective  only  with  respect  to  sugar  entered  or  withdrawn  from  warehouse  for 
consumption  after  12.1)1  a.nL  (local  time  at  point  of  entry)  on  the  day  following  the  filing  of  notice 
thereof  with  the  Federal  Re^ten  Provided  That  such  adjustment  in  the  fee  shall  not  apply  to 
sugar  exported  (as  defined  in  section  152.1  of  the  Customs  Regulations)  on  a  through  bill  of  lading 
to  the  United  States  from  the  country  of  origin  before  such  time.  The  exemption  contained  in  the 
preceding  proviso  shall  apply  regardless  of  whether  the  adjustment  in  the  fee  is  upward  or 
downward. 

B.  Items  956.05,  956.15  and  957.15  of  part  3  of  the  Appendix  to  the  TSUS  are 
continued  in  effect  and  amended  to  read  as  follows: 


Item 


Articlet 


Sugars,  sirups  and  molasses  derived  from  sugar  cane  or  sugar 
beets,  except  those  entered  pursuant  to  a  license  issued  by  tne 
Secretary  ot  Agriculture  in  accordance  with  headnote  4(a): 

Principally  of  crystalline  structure  or  in  dry  amorphous  form, 
provided  tor  in  item  155.20  part  lOA,  schedule  1: 
956.05     Not  to  be  further  refined  or  improved  in  quality 


Rates  of  Duty 
(Section  22  Fees) 


5.0703  cents  per  lb.  ad- 
justed quarterly  in  ac- 
cordance ivith  head- 
note  4(c),  but  not  in 
excess  of  50%  ad  val. 
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ftem  Articles 

956.15      To  be  further  refined  or  unproved  in  quality.. 


957.15  Not  principally  of  crystalline  structure  and  not  in  dry  amor- 
phous form,  containing  soluble  nonsugar  solids  (exclucling  any 
foreign  substance  that  may  have  been  added  or  developed  in 
the  product)  equal  to  6%  or  less  by  weight  of  the  total  soluble 
solids,  provided  for  in  item  155.30.  part  lOA.  schedule  1 


Rates  of  Duty 
(Section  22  Fees) 
4.0703  cents  per  lb.  ad- 
justed quarterly  in  ac- 
cordance with  head- 
note  4(c).  but  not  in 
excess  of  50%  ad  vaL 


5.0703  cents  per  lb.  of 
total  sugars,  adjusted 
quarterly  in  accordance 
with  headnote  4(c).  but 
not  in  excess  of  SOX  ad 
val. 


C.  The  provisions  of  this  proclamation  shall  terminate  upon  the  filing  of  a 
notice  in  the  Federal  Register  by  the  Secretary  of  Agriculture  that  the  Depart- 
ment of  Agriculture  is  no  longer  conducting  a  price  support  program  for  sugar 
beets  and  sugar  cane.  , 

D.  The  fees  established  in  paragraph  B  of  this  proclamation  shall  be  adjusted 
on  a  quarterly  basis  beginning  July  1.  1982.  Such  fees  shall  be  adjusted  on  an 
intra-quarterly  basis  as  provided  by  the  proviso  of  paragraph  (c)(ii)  of  Head- 
note  4  of  part  3  of  the  Appendix  to  the  TSUS.  as  added  herein,  beginning  with 
any  10  consecutive  market  day  period  following  the  day  this  proclamation  is 
signed. 

E.  The  provisions  of  Proclamation  4887  of  December  23,  1981  are  hereby 
terminated,  except  with  respect  to  those  articles  which  are  exempted  from  the 
provisions  of  this  proclamation  under  paragraph  F  below. 

F.  This  proclamation  shall  be  effective  as  of  12:01  a.m.  (Eastern  Daylight  Hme) 
on  the  day  following  its  signing.  However,  the  provisions  of  this  proclamation 
shall  not  apply  to  articles  entered,  or  withdrawn  from  warehouse  for  con- 
sumption, prior  to  July  1.  1982,  and  which  had  been  exported  (as  defined  in 
section  152.1  of  the  Customs  Regulation)  on  a  through  bill  of  lading  to  the 
United  States  from  the  cotmtry  of  origin  prior  to  April  23, 1982. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  5th  day  of  May.  in 
the  year  of  our  Lord  nineteen  hundred  and  eighty-two.  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  sixth. 


a 


cr\j<j>SL^ 


\  CjL-e^-fl^o*-^ 


Editorial  Note:  The  President's  statement  of  May  5,  1982.  concerning  Proclamation  4840,  is 
printed  in  the  Weekly  Compilation  of  Presidential  Documents  (vol.  18,  no.  18). 
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Proclamation  4941  of  May  5,  1982 

Modification   of  Quotas   on   Certain   Sugars,   Simps 
and  Molasses 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  Headnote  2  of  subpart  A  of  part  10  of  schedule  1  of  the  Tariff  Schedules  of 
the  United  States  (19  U.S.C.  1202),  hereinafter  referred  to  as  the  'TSUS". 
provides,  in  relevant  part,  as  follows: 

"(i)  ...  if  the  President  finds  that  a  particular  rate  not  lower  than  sudi 
January  1, 1968.  rate,  limited  by  a  particular  quota,  may  be  established  for  any 
articles  provided  for  in  item  155.20  or  155.30.  which  will  give  due  consideration 
to  the  interests  in  the  United  States  sugar  market  of  domestic  producers  and 
materially  affected  contracting  parties  to  the  General  Agreement  on  Tarifis 
andJTrade,  he  shall  proclaim  such  particular  rate  and  such  quota  limitation. 

•    •    • 

"(ii) .  .  .  any  rate  and  quota  limitation  so  established  shall  be  modified  if  the 
President  finds  and  proclaims  that  such  modification  is  required  or  appropri- 
ate to  give  effect  to  the  above  considerations: ..." 

2.  Headnote  2  was  added  to  the  TSUS  by  Proclamation  No.  3822  of  December 
16. 1967  (82  Stat  1455)  to  carry  out  a  provision  in  the  Geneva  (1967)  Protocol  of 
the  General  Agreement  on  Tariffs  and  Trade  (Note  1  of  Unit  A,  Chapter  la 
Part  1  of  Schedule  XX:  19  U.S.T..  Part  H.  1282).  The  Geneva  Protocol  is  a  trade 
agreement  that  was  entered  into  and  proclaimed  pursuant  to  section  201(a)  of 
the  Trade  Expansion  Act  of  1962  (19  U.S.C.  1821(a)).  Section  201(a)  of  the 
Trade  Expansion  Act  authorizes  the  President  to  proclaim  the  modification  or 
continuance  of  any  existing  duty  or  other  import  restriction  or  such  additional 
import  restrictions  as  he  determines  to  be  required  or  appropriate  to  carry  out 
any  trade  agreement  entered  into  under  the  authority  of  that  Act 

3. 1  find  that  the  quantitative  limitations  hereinafter  proclaimed  are  appropri- 
ate to  carry  out  the  trade  agreement  described  ia  paragraph  2  of  this  procla- 
mation and  the  International  Sugar  Agreement  1977  (31  U.S.T.  5135).  and  give 
due  consideration  to  the  interests  in  the  United  States  sugar  market  of 
domestic  producers  and  materially  affected  contracting  parties  to  the  General 
Agreement  on  Tariffs  and  Trade. 

NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  by  the  authority  vested  in  me  by  the  Constitution  and  statutes, 
including  section  201  of  the  Trade  Expansion  Act  of  1962.  section  301  of  Title  3 
of  \he  United  States  Code,  and  the  International  Sugar  Agreement  1977. 
Implementation  Act  (PX.  96-236.  94  Stat.  336),  and  in  conformity  with  Head- 
note  2  of  subpart  A  of  part  10  of  schedule  1  of  the  TSUS,  do  hereby  proclaim 
until  otherwise  superseded  by  law: 

A.  Headnote  3  of  subpart  A,  part  10.  schedule  1  of  the  TSUS  is  modified  to 
provide  as  follows: 

3.  (a)  The  total  amount  of  sxigars,  sirups,  and  molasses  described  in  items 
155.20  and  155.30,  the  products  of  all  foreign  countries,  entered,  or  withdrawn 
from  warehouse  for  consumption,  between  May  11,  1982  and  June  3a  1982. 
inclusive,  shall  not  exceed,  in  the  aggregate,  220.000  short  tons,  raw  value. 
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(b)  Beginning  with  the  third  calendar  queirter  of  1982,  the  Secretary  of  Agricul- 
ture (hereafter  the  Secretfuy)  shall  establish  for  each  calendar  quarter  the 
total  amount  (expressed  in  terms  of  raw  value)  of  sugars,  sirups,  and  molasses 
described  in  items  155.20  and  155.30,  the  products  of  all  foreign  countries, 
which  may  be  entered,  or  withdrawn  from  warehouse  for  consiunption,  during 
such  calendar  quarter.  The  Secretary  shall  determine  such  amoimt,  inform  the 
Secretary  of  the  Treasury  of  his  determination,  and  file  notice  thereof  with  the 
Federal  Register  no  later  than  the  15th  day  of  the  month  immediately  preced- 
ing the  calendar  quarter  during  which  such  determination  shall  be  in  effect.  In 
determining  such  amounts  the  Secretary  shall  give  due  consideration  to  the 
interests  in  the  United  States  sugar  market  of  domestic  producers  and  materi- 
ally affected  contracting  parties  to  the  General  Agreement  on  Tariffs  and 
Trade. 

(c)  The  total  amounts  of  sugars,  sirups,  and  molasses  permitted  to  be  imported 
under  paragraphs  (a)  and  (b)  of  this  headnote  shall  be  allocated  to  the 
following  supplying  countries  or  areas  in  the  following  percentages: 


Country 

Country 

Pdrcentage 

1.  Canada 

1.1 

14.  Peru 

4.1 

2.  Guatemala 

4.8 

IS.  Brazil 

14S 

3.  Belize 

1.1 

IS.  Argentina 

4J 

4.  El  Salvador 

2.e 

17.  Thailand 

\A 

5.  Honduras 

1.0 

IS.  Philippines 

lU 

6.  Nicaragua 

2.1 

19.  Taiwan 

Lt 

7.  Costa  Rica 

1.5 

20.  Australia 

as 

8.  Panama 

2.9 

21.  Mauritius 

u 

9.  Jamaica 

1.1 

22.  Mozambique 

u 

10.  Dominican  Republic 

17.6 

23.  Rep.  S.  Africa 

&s 

11.  Colombia 

2.4 

24.  Swaziland 

\A 

12.  Guyana 

1.2 

25.  Other  specified  countries  and 

areas      5.9 

13.  Ecuador 

1.1 

100.0 

The  category  "Other  specified  countries  and  areas"  shall  consist  of  the  following:  Mexico,  Haiti, 
Barbados,  TYinidad-Tobago,  Bolivia,  Paraguay,  Prance,  India,  AnguiUa,  Antigua,  Dominica,  Gren- 
ada, Saint  Lucia,  Saint  Vincent  and  the  Grenadines,  Moiltserrat,  Saint  Christopher-Nevis,  British 
Virgin  Islands.  Hji,  Tonga,  Naurri.  Malagasy  Republla  Zimbabwe  and  Malawi. 

Notwithstanding  the  allocation  provisions  set  forth  above,  the  Secretary  may, 
after  consultation  with  the  U.S.  Trade  Representative,  the  Department  of 
State,  and  the  Department  of  the  Treasury,  issue  regulations  modifying  the 
allocation  provisions  governing  "Other  specified  countries  and  areas"  if  the 
Secretary  determines  that  such  modifications  are  appropriate  to  provide  such 
countries  and  areas  reasonable  access  to  the  United  States  sugar  market.  Such 
regulations  may,  among  other  things,  provide  for  the  establishment  of  mini- 
mum quota  amounts,  the  establishment  of  quota  periods  other  than  quarterly 
periods,  and  the  carrying  forward  of  unused  quota  amoimts  into  subsequent 
quota  periods. 

(d)  The  Secretary,  after  consultation  with  the  U.S.  Trade  Representative  and 
the  Department  of  State,  may  suspend  the  allocation  provisions  of  paragraph 
(c),  or  may  establish  quantitative  limitations  for  periods  of  time  other  than 
calendar  quarters  as  provided  in  peiragraph  (b),  if  the  Secretary  determines 
that  such  action  or  actions  are  appropriate  to  give  due  consideration  to  the 
interests  in  the  United  States  sugar  market  of  domestic  producers  and  materi- 
ally affected  contracting  parties  to  the  General  Agreement  on  Tariffs  and 
Trade.  The  Secretary  may  reinstate  the  allocation  provisions  of  paragraph  (c), 
or  may  amend  any  quantitative  limitations  (including  the  time  period  for 
which  such  limitations  are  applicable)  which  have  previously  been  estab- 
lished under  this  paragraph  or  paragraph  (b),  if  the  Secretary  determines  that 
the  considerations  set  forth  in  the  previous  sentence  so  warrant.  The  Secre- 
tary shall  inform  the  Secretary  of  the  Treasury  of  any  determination  made 
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under  this  paragraph.  Notice  of  such  determinations  shall  be  filed  with  the 
Federal  Register,  and  such  determinations  shall  not  become  effective  until  the 
day  following  the  date  of  filing  of  such  notice  or  such  later  date  as  may  be 
specified  by  the  Secretary. 

(e)  The  U.S.  Trade  Representative  or  his  designee,  after  consultation  with  the 
Department  of  Agriculture  and  the  Department  of  State,  may  modify  the 
allocation  provisions  of  paragraph  (c)  (including  the  deletion  or  addition  of 
any  coxmtry  or  area),  and  may  prescribe  further  rules,  limitations  or  prohibi- 
tions on  the  entry  of  sugar  if  he  finds  that  such  actions  are  appropriate  to 
carry  out  the  obligations  of  the  United  States  under  the  Intematicmal  Sugar 
Agreement,  1977,  or  any  successor  agreement  thereto,  and  that  such  actions 
give  due  consideration  to  the  interests  in  the  United  States  sugar  market  of 
domestic  producers  and  materially  affected  contracting  parties  to  the  General 
Agreement  on  Tariffs  and  Trade.  If  the  U.S.  Trade  Representative  takes  any 
such  action,  he  shall  so  inform  the  Secretary  of  the  Treasury  and  the  Secretary 
of  Agriculture  and  shall  publish  notice  thereof  in  the  Federal  Register.  Such 
action  shall  not  become  effective  until  the  day  following  the  date  of  filing  of 
such  notice  or  such  later  date  as  may  be  specified  by  the  U.S.  Trade 
Representative. 

(f)  The  Secretary  shall,  in  consultation  with  the  U.S.  Trade  Representative,  the 
Department  of  State,  and  other  concerned  agencies,  review  the  operation  of 
this  headnote  prior  to  September  1  of  each  year.  In  making  such  review,  the 
Secretary  shall  determine  whether  the  continued  operation  of  paragraphs  (b), 
(c),  (d),  and  (e)  of  this  headnote  gives  due  consideration  to  the  interests  in  the 
United  States  sugar  market  of  domestic  producers  and  materially  affected 
contracting  parties  to  the  General  Agreement  on  Tariffs  and  Trade,  and 
whether  Ae  operation  of  paragraph  (g)  of  this  headnote  would  give  due 
consideration  to  such  interests,  lie  Secretary  shall  file  a  notice  of  such 
determinations  in  the  Federal  Register  no  later  dian  September  1  of  each  year. 
If  the  Secretary  determines  that  tibe  continued  operation  of  paragraphs  (b),  (c), 
(d),  and  (e)  of  this  headnote  would  not  give  due  consideration  to  the  interests 
in  the  United  States  sugar  market  of  domestic  producers  and  materially 
affected  contracting  parties  to  the  General  Agreement  on  Tariffs  and  Trade, 
and  that  the  provisions  of  paragraph  (g)  of  this  headnote  would  give  due 
consideration  to  such  interests,  paragraphs  (b).  (c),  (d),  and  (e)  of  this  head- 
note  shall  terminate  as  of  the  fint  day  of  October  following  such  determina- 
tions. 

(g)  If  paragraphs  [b),  (c),  (d),  and  (e)  of  this  headnote  are  terminated  under  the 
provisions  of  paragraph  (f]  of  this  headnote,  the  total  amount  of  sugars,  sirups, 
and  molasses  described  in  items  155.20  and  155.30.  the  products  of  all  foreign 
countries,  entered,  or  withdrawn  from  warehouse  for  consimiption,  in  any 
fiscal  (October  1-September  30)  year  shall  not  exceed,  in  the  aggregate, 
6,900,000  short  tons,  raw  value.  The  U.S.  Trade  Representative  or  his  designee 
may  allocate  this  quantity  among  supplying  countries  or  areas,  and  may 
prescribe  further  rules,  regulations,  limitations  or  prohibitions  on  the  entry  of 
sugar  in  accordance  with  the  International  Sugar  Agreement  1977,  and  Public 
Law  96-236.  The  U.S.  Trade  Representative  or  his  designee  shall  inform  the 
Commissioner  of  Customs  of  any  such  action  regarding  the  importation  of 
sugar,  and  shall  publish  notice  thereof  in  the  Federd  Register. 

(h)  For  the  purposes  of  this  headnote,  the  term  "raw  value"  means  the 
equivalent  of  such  articles  in  terms  of  ordinary  commercial  raw  sugar  testing 
96  degrees  by  the  polariscope  as  determined  in  accordance  with  regulations 
issued  by  the  Secretary  of  \he  Treasury.  Such  regulations  may,  among  other 
things,  provide:  (1)  for  the  entry  of  such  articles  pending  a  final  determination 
of  polarity;  and  (2)  that  positive  or  negative  adjustments  for  differences  in 
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preliminary  and  final  raw  values  be  made  in  the  same  or  succeeding  quota 
periods.  The  principal  grades  and  types  of  sugar  shall  be  translated  into  terms 
of  raw  value  in  the  following  manner 

(i)  For  articles  described  in  item  155.20,  by  multiplying  the  nimiber  of  pounds 
thereof  by  the  greater  of  0.93,  or  1.07  less  0.0175  for  each  degree  of  polarization 
under  100  degrees  {and  fractions  of  a  degree  in  proportion). 

(ii)  For  articles  described  in  item  155.30,  by  multiplying  the  number  of  poimds 
of  the  total  sugars  thereof  (the  sum  pf  the  sucrose  and  reducing  or  invert 
sugars)  by  1J07. 

(iii)  The  Secretary  of  the  Treasury  shall  estabUsh  methods  for  translating 
sugar  into  terms  of  raw  value  for  any  special  grade  or  type  of  sugar  for  which 
he  determines  that  the  raw  value  cannot  be  measured  adequately  under  the 
above  provisions. 

B.  TTiose  parts  of  Proclamation  4334  of  November  16,  1974,  Proclamation  4610 
of  November  30,  1978,  Proclamation  4663  of  May  24,  1979,  and  Proclamation 
4770  of  July  1,  1980,  which  are  inconsistent  with  the  provisions  of  paragraph 
(A)  above,  are  hereby  terminated. 

C.  The  provisions  of  this  Proclamation  shall  be  effective  as  of  May  11,  1982. 
However,  the  quantitative  limitations  imposed  by  paragraphs  (a)  and  (c)  of 
Headnote  3  of  subpart  A,  part  10,  schedule  1  of  the  TSUS,  as  modified  herein, 
shall  not  apply  to  articles  entered,  or  withdrawn  from  warehouse  for  con- 
simiption,  prior  to  July  1, 1982,  which  are  exported  (as  defined  in  section  152.1 
of  the  Customs  Regulations)  on  a  through  bill  of  lading  to  the  United  States 
&om  the  country  of  origin  prior  to  April  23, 1982. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  5th  day  of  May,  in 
the  yeair  of  our  Lord  nineteen  hundred  and  eighty-two,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  himdred  and  sixth. 


[FR  Doc.  82-12828 
Filed  5-8-82:  9:35  am] 
Billing  code  3195-(n-M 
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Editorial  Note  The  President's  statement  of  May  5,  1982,  concerning  Proclamation  4941,  is 
printed  in  the  Weekly  Compilation  of  Presidential  Documents  (vol.  18,  no.  18). 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docuntents  having 
general  appNcatjifity  and  legal  effect,  most 
of  which  are  keyed  to  and  cocfified  In 
the  Code  of  Federal  Regulations.  ¥»hich  is 
put>lished  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  ttie  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
montti.    '  1 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7CFRPart253 
[Aindt2] 

Food  Distribution  Programs  on  indian 
Reservations 

agency:  Food  and  Nutrition  Service, 
USDA. 

action:  Final  rule. 

SUMMARV:  This  rule  applies  only  to  the 
capability  and  program  implementation 
schedules  for  the  Food  Distribution 
Program  on  Indian  Reservations  and  is 
based  on  a  Court  of  Appeals  decision 
[Chico  Antone,  et  al..  v.  Bob  Bergland,  et 
al.,  D.C  Ci*.;  No.  80-1053,  August  10, 
1981)  in  favor  of  this  Department  TTiis 
rule  republishes  final  regulations  issued 
on  June  19, 1979  (44  FR  35904)  in 
accordance  with  notice  and  comment 
rulemaking.  The  June  19. 1979,  rules  had 
been  changed  by  order  of  a  Federal 
district  coxaX  [Antone  v.  Bergland,  D. 
D.C.  November  14, 1979)  which  order 
was  reversed,  as  noted  above,  on 
appeal.  This  rule  reinstates  the  original 
time  frame  for  FNS  to  determine  Tribal 
capability  to  operate  a  food  distribution 
program  within  60  days  of  receipt  of  a 
completed  application. 
EFFECm^  DATE:  May  7, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gwena  Kay  Tibbits.  Chief,  Program 
Monitoring  and  Policy  Development 
Branch,  Food  and  Nutrition  Service, 
Food  Distribution  Division,  Park  Office 
Center,  Room  506.  Alexandria,  Virginia 
22302,  (703)  756-3660. 
SUPPLEMENTARY  INFORMATION: 
Classification 

This  final  rule  has  been  reviewed 
under  the  USDA  criteria  established  to 
implement  Executive  Order  No.  12291 


and  Secretary's  Memorandum  Na  1512- 
1.  This  action  would  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  a  major  increase  in 
cost  or  price  for  consumers,  industries. 
Federal  State  or  local  governments,  or 
geographical  regions.  Additionally,  this 
action  would  not  have  significant 
adverse  effects  on  competition, 
employment  investment  productivity, 
innovation,  or  Ae  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  Therefore, 
this  action  has  been  classified  "not 
major." 

This  action  has  also  been  reviewed 
with  regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 
L  96-354,  94  Stat.  1164,  September  19, 
1980).  The  Administrator,  Food  and 
Nutrition  Service,  has  certified  that  diis 
action  has  no  economic  impact  on  small 
entities.  This  action  simply  reinstates 
the  original  timefi-ames  for  die 
capability  and  program  implementation 
phases  of  the  Food  Distribution  Program 
on  Indian  Reservations.  The  regulation 
does  not  contain  reporting  and 
recordkeeping  requirements  subject  to 
approval  by  OMB  under  the  Paperwork 
Reduction  Act 

Background 

On  March  4, 1980  (FR  VoL  45.  No.  44), 
the  Department  issued  regulations  as 
mandated  by  a  Federal  district  court 
order  to  reduce  the  timefi-ames  for  1) 
FNS  to  determine  tribal  eligibility  and 
capability  to  administer  the  Food 
Distribution  Program  on  Indian 
Reservations  bom.  60  days,  as  stated  in 
the  June  19, 1979.  regulations,  to  30  days 
after  the  receipt  of  a  completed 
application  and  2)  a  State  agency  to 
submit  a  plan  of  operation  and  to 
commence  program  operations  for  an 
Indian  tribal  organization  (TTO) 
determined  not  capable  of  program 
administration  bom  180  days,  as  stated 
in  the  June  19, 1979,  regulations,  to  120 
days  after  FNS'  determination  of 
capability.  On  August  10, 1981.  the 
Federal  district  court  order  that  required 
the  reduced  timeframes  was  reversed  by 
the  Court  of  Appeals  for  the  District  of 
Columbia. 

List  of  Subjects  b  7  CFR  Part  253 

Administrative  practice  and 
procedure.  Food  assistance  programs. 
Grant  programs-social  programs, 
Indians,  Reporting  and  recordkeeping 


requirements.  Surplus  agricultural 
commodities. 

PART  253— ADMNISTRATfON  OF  THE 
FOOD  DiSTRIBUnON  PROGRAM  FOR 
HOUSEHOLDS  ON  INDIAN 
RESERVATIONS 

TTie  Department  is.  dierefore, 
reinstating  the  original  timeframes 
based  on  the  rulemaking  record  as 
explained  in  the  preamble  to  the  June  19. 
1979.  regulations.  Accordingly,  Part  253 
is  being  amended  as  follows: 

S2S3^   [Aimmted] 

In  S  253.5.  paragraph  (m)  is  revised 
and  reads  as  follows: 

(m)  Implementation.  The  State  agency 
shall  implement  changes  required  by 
amendments  to  these  regulations  in 
accordance  with  schediUes  specified  in 
the  amendment  (1)  Amendment  2.  (i)  If 
an  rro  currently  participates  in,  but 
does  not  administer,  the  Food 
Distribution  Program  on  Indian 
Reservations: 

(A)  FNS  shall  determine  tribal 
eligibility  and  capability  to  administer 
the  Food  Distribution  Program  on  Indian 
Reservations  within  80  days  of  receipt  of 
a  completed  application.  If  an 
incomplete  application  is  received,  FNS 
shall  within  15  days,  notify  the  ITO  of 
what  additional  information  is  required- 
The  processing  time  for  the  capability 
determination  shall  start  from  the  date 
the  additional  information  is  received  by 
FNa 

(B)  Upon  FNS'  determination  that  the 
rro  will  administer  the  Food 
Distribution  Program  on  Indian 
Reservations.  FNS  shall  expeditiously 
plan  for  and  provide  needed  training 
and  technical  assistance  to  facilitate 
timely  commencement  of  tribal 
administrative  responsibilities.  The  ITO 
shall  have  120  days  from  FNS' 
determination  in  paragraph  (m)(lKi)(A) 
of  this  section  to  submit  and  have 
approved  a  plan  of  operation,  operating 
manutds,  and. to  commence  program 
operations  imder  the  regulations  as 
specified  in  this  part.  Extensions  may  be 
granted  by  FNS  to  ITOs  if  good  causa  is 
shown. 

(C)  If  FNS  determines  that  an  ITO  is 
not  capable  of  administering  the  Food 
Distribution  Program  on  Indian 
Reservations,  FNS  shall  direct  the  State 
to  continue  program  operations  and 
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submit  a  new  plan  of  operation  and  to 
commence  program  operations  under 
the  regulations  as  speciHed  in  this  part 
within  120  days  from  FNS' 
determination  in  paragraph  (m)(l)(i)(A) 
of  this  section. 

(ii)  If  an  ITO  currently  administers  the 
Food  Distribution  Program  on  Indian 
Reservations,  the  timeframes  specified 
in  paragraph  {m)(l)(i)  of  this  section 
apply  except  that: 

(A)  FNS  shall  determine  tribal 
eligibility  and  capability  to  administer 
the  Food  Distribution  Program  on  Indian 
ReservationB  within  30  days  of  receipt  of 
a  completed  applicatioiL 
,  (B)  If  FNS  determines  that  the  no 
will  not  administer  the  Food  Distribution 
Program  on  Indian  Reservations,  FNS 
shall  direct  the  ITO  to  continue  pn^ram 
operations  until  the  State  government 
can  commence  program  operations.  The 
State  government  shall  have  120  days 
from  FNS'  determination  in  paragraph 
(m)(l)(i)(A)  of  this  section  to  submit  and 
have  approved  a  plan  of  operation  and 
to  commence  program  operations  under 
the  regulations  as  specified  in  this  part 

(iii]  If  an  ITO  does  not  currently 
participate  in  a  Food  Distribution 
Program  on  Indian  Reservations,  the 
timeframes  in  paragraph  (m)(l)(i)  of  this 
section  apply  except  that  if  FTJS 
determines  that  an  ITO  cannot 
administer  the  program.  FNS  shall  direct 
the  State  to  submit  a  plan  of  operation 
and  to  commence  program  operations 
under  the  regulations  as  specified  in  this 
part  within  180  days  from  the 
determination. 

(iv)  Extensions  to  the  above 
implementation  timeframe  (except  for 
those  timeframes  set  forth  in  paragraphs 
(m){l)(i)(A)  and  (U)(A)  of  this  section) 
may  be  granted  by  FNS  to  ITOs  or  State 
government  agencies  if  there  is 
compelling  justification  involving 
circumstances  which  were  not 
reasonably  foreseeable  and  which  are 
not  the  fault  of  the  ITO  or  the  State 
agency  and  which  circumstances 
present  extraordinary  problems  that 
would  render  earlier  implementation 
impossible. 

(91  Stat.  958  (7  U.S.C.  2011-2027)) 
(Catalog  of  Federal  Domestic  Assistance  No. 
10.560) 

Dated:  April  23. 1962. 

Samuel  |.  ConMtius, 

Administrator,  Food  and  Nutrition  Service. 

(FR  Doc  8^-12549  Filed  3-«-82:  MS  am] 
MLLMG  COOE  S410-M-M 


Agricultural  Marketing  Service 

7  CFR  Part  Ml 

Handling  of  Almonde  Grown  In 
Callfomla:  Revision  of  Salaliie  and 
Reserve  Percentages  for  the  1981^ 
Crop  Year 

AQENCY:  Agricultural  Marketing  Service, 

USDA. 

ACnoiC  Final  rule. - 

summary:  This  action  revises  the 
salable  and  reserve  percentages  for 
marketable  California  almonds  received 
by  handlers  during  the  1981-82  crop 
year,  which  began  July  1, 1981.  The 
salable  percentage  is  increased  from  90 
percent  to  100  percent,  and  the  reserve 
percentage  is  correspondingly  decreased 
from  10  percent  to  0  percent.  This  action 
is  taken  imder  the  marketing  order  for 
almonds  grown  in  California  to  promote 
orderly  marketing  conditions. 
EfFtCTIve  dates:  luly  1, 1981  through 
June  30, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

J.  S.  Miller,  Chief,  Specialty  Crops 
Branch,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  Washington,  D.C  20250 
(202)  447-5897. 

SUPTLEMENTARV  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  guidelines  implementing 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512-1  and  has  been 
classified  a  "non-major"  rule  under 
criteria  contained  therein.  ^ 

William  T.  Manley,  Acting 
Administrator,  Agricultural  Marketing 
Service,  has  determined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  would  result  in  only 
minimal  costs  being  incurred  by  the 
regulated  28  handlers. 

Ithas  been  determined  that  a 
situation  exists  which  warrants 
publication  of  this  final  rule  without 
prior  opportunity  for  public  comment 
This  action  relaxes  restrictions  on 
handlers  by  allowing  them  to  ship 
additional  almonds  to  salable  outlets 
and  must  be  taken  promptly  to  ensure 
an  adequate  supply  of  almonds  for 
normal  domestic  and  export  needs  and 
maintain  the  current  moment\im  of 
sales.  Therefore,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  notice  of  rulemaking  and  other 
public  procedures  with  respect  to  this 
final  action  are  impracticable  and 
contrary  to  the  pubUc  interest 

It  is  further  found  that  good  cause 


exists  for  not  postponing  the  effective 
time  of  this  action  imtil  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553).  The  relevant  provisions  of 
the  marketing  order  for  California 
ahnonds  require  that  revised  salable 
and  reserve  percentages  established  for 
a  particular  crop  year  shall  apply  to  all 
marketable  California  almonds  received 
by  handlers  from  the  beginning  of  that 
year.  The  1981-82  crop  year  began  July 
1. 1981. 

The  authority  to  establish  salable  and 
reserve  percentages  is  pursuant  to 
I  981.47  of  the  marketing  agreement  and 
Order  No.  981,  both  as  amended  (7  CFR 
981),  regulating  the  handling  of  almonds 
grown  in  California  and  hereinafter 
referred  to  collectively  as  the  "order". 
The  order  is  effective  imder  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  801-674). 
Section  981.48  of  the  order  provides  for 
an  increase  in  the  salable  percentage  by 
the  Secretary  upon  findings  of  fact  that 
the  quantity  of  salable  almonds  is  not 
sufficient  to  satisfy  trade  demand  and 
desirable  carryover  requrements  for  the 
crop  year. 

On  September  1. 1981.  an  emergency 
interim  final  rule  was  published  in  the 
Federal  Register  (46  FR  43824) 
establishing  on  an  interim  basis  salable, 
reserve,  and  export  percentages  of  75 
percent  25  percent  and  0  percent 
respectively,  for  the  1981-82  crop  year. 
That  action  was  based  on  a 
recommendation  of  the  Almond  Board 
of  California,  which  works  with  USDA 
in  administering  the  order,  at  its  July  29, 
1981,  marketing  policy  meeting.  A  &ial 
rule  establishing  those  percentages  for 
the  1981-62  crop  year  was  published  in 
the  November  30, 1981,  issue  of  the 
Federal  Register  (46  FR  58061). 

On  February  16, 1982,  the  Board  met 
to  review  the  salable  and  reserve 
percentages  established  for  the  1981-82 
crop  year  and  the  supply  and  demand 
estimates  from  which  those  percentages 
were  derived.  Pursuant  to  9  981.48  of  the 
order,  the  Board  recommended  an 
increase  in  the  salable  percentage  to  90 
percent  and  a  corresponding  decrease  in 
the  reserve  percentage  to  10  percent  A 
final  rule  establishing  those  revised 
percentages  for  the  1981-82  crop  year 
was  published  in  the  March  8, 1982, 
issue  of  the  Federal  Regtoter  (47  FR 
9809). 

On  April  16, 1982,  the  Board  met  again 
to  review  the  1981-82  salable  and 
reserve  percentages  and  recommended 
an  increase  in  the  salable  percentage  to 
100  percent  and  a  correspondiag 
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decrease  in  the  reserve  percentage  to 
0  percent  In  arriving  at  this 
recommendation,  the  Board  increased 
the  quantity  of  almonds  deemed 
desirable  to  be  carried  out  on  June  30, 
1982,  from  118.7  million  pounds  to  157.1 
million  pounds.  The  Board  noted  that 
adverse  weather  conditions  in 
California  during  recent  weeks  make  it 
unlikely  that  the  1982  crop  will  meet 
normal  expectations.  Therefore,  an 
increase  in  carryover  is  desirable  to 
ensure  that  ample  supplies  of  good 
quahty  almonds  are  available  to  meet 
trade  demand  during  the  19B2-83  crop 
year. 

The  estimates  used  by  the  Board  in 
making  its  April  16. 1982. 
recommendation  to  revise  the  salable 
and  reserve  percentages  are  tabulated 
below.  The  Board's  July  29. 1981.  and 
February  16, 1982.  estimates  are  shown 
as  a  basis  of  com{>arison. 


f^tiducllon 


19S1 


1. 1961  aof).. 

2.  Loss  and  •nmpt— 

3.Marketatit«  wpp«y. 


Trade  Sh^msnla 

4.  Donwalic_ 

5.Expoit___ 

6.  Tow _ 


7.  Canyovar,  JUy  1, 1981 

8.  Eattnated  canyovw.  Jm  30. 

1982 


•.  Acfusiniant 

Salabiaand  Raaaiv* 
to.  Salable  aupply  [8+9]. 


11.  Resena  ai^ipty  13-10] 

yz.  Salabte  pafoanM«a 

(10+3x1001 

13.  Raaarva  paroam^a 


450.0 


27.0 
423.0 


12SXI 
200.0 
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peundi 


lal 
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Feh. 
16. 
1962 
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[100«-12]. 


101.7 

»4.0 
17.TI 

31 7  J 
10&7 

75 
2S 


406.0 
2BJ> 

ssao 

12S.0 

taojo 

325.0 
101.7 

iia7 

17j0 

342X1 
36.0 

90 
10 


Apr. 
16, 
1982 


406.4 

2BJ0 

380.4 

125.0 

2oao 

325.0 

101.7 

157.1 
SS.4 

380.4 
0 

100 
0 


Noit-Uat  Of  Sublects  In  7  CFR  Part  961    Maitaling 
Agreamama  id  Ordera,  Almonda.  Ciitaiia. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board,  and  other 
available  information,  it  is  further  found 
that  the  revision  of  the  salable  and 
reserve  percentages,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  act 

PART  981— ALMONDS  GROWN  IN 
CAUFORMA 

Therefore.  {  981.230  is  revised  to  read 
as  follows:  (The  following  provisions 
will  not  appear  in  the  Cknie  of  Federal 
Regulations) 


Subpart— SalaMe,  Reserve,  and  Export 
Percentages 

§M1^0Salabte,  marve.  Md  Mpoft 
percantagas  for  aknomis  durtng  Ifw  crop 
year  beginning  July  1, 19S1. 

The  salable,  reserve,  and  export 
percentages  during  the  crop  year 
beginning  July  1. 1981,  shall  be  100. 0. 
and  0  percent  respectively. 

(Sees.  1-19, 46  StaL  31,  as  amended  (7  U5.C 
601-674)) 

Dated:  May  3. 1962. 

D.  S.  Kufyloski. 

Deputy  Director.  Fruit  and  Vegetable 

Division. 

PV  Doc  at-USM  FUed  t-6-tt  Mi  a^ 
BMJJNQ  CODE  KtB  Oa  M 


7  CFR  Part  910 
[L«non  Reg.  3S«] 

Lemons  Grown  in  Califomia  and 
Arizona;  UmltatkMi  of  HMdNng 

agency:  Agricultural  Marketing  Service, 
USDA. 


"^     action:  Final  rule. 


summary:  This  regulation  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market 
during  the  period  May  9-15. 1982.  Such 
action  is  needed  to  provide  for  orderly 
marketing  of  fresh  lemons  for  this  period 
due  to  the  mariceting  situation 
confronting  die  lemon  industry. 
EFFECTIVE  DATE:  May  9, 1982. 
FOR  FURTMER  INFORMATION  CONTACT. 

William  J.  Doyle.  Acting  Chiet  Fruit 
Branch,  F4V,  AMS,  USDA.  Washington, 
D.C.  20250,  telephone  2(0-447-5975. 
SUPPLEMENTARY  INFORMATION:  This  rule 

has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"non-major"  rule.  This  regulation  is 
issued  under  the  marketing  agreement 
as  amended,  and  Order  No.  910,  as 
amended  (7  CFR  Part  910),  regulating  the 
handling  of  lemons  grown  in  California 
and  Arizona.  The  agreement  and  order 
are  effective  imder  the  Agricultural    • 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  801-674).  The  action 
is  based  upon  the  recommendations  and 
information  submitted  by  the  Lemon 
Administrative  Committee  and  upon 
other  available  information.  It  is  hereby 
found  that  this  action  will  tend  to 
effectuate  the  dedared  policy  of  the  act 

This  action  is  consistent  with  the 
marketiitg  policy  for  1961-82.  The 
marketing  policy  was  recommended  by 
the  committee  following  discussion  at  a 
public  meeting  on  July  7. 1981.  The 
committee  met  again  publicly  on  May  4. 


1982.  at  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supj^y  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  The  committee 
reports  the  demand  for  lemons  is  veiy 
active. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  pubUc  rulemaking,  and 
postpone  die  effective  date  until  30  days 
after  publication  in  the  Federal  Regiatar 
(5  U.S.C  553).  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  act  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  •!• 

Marketing  agreements  and  orders, 
California,  Arizona,  Lemons. 

PART  910-LEMONS  GROWN  M 
CAUFORNIA  AND  ARIZONA 

Section  910658  is  added  as  follows: 

SSIOeSi    Lemon  Regulation  3S8. 

The  quantity  of  lemons  grown  in 
Califomia  and  Arizona  which  may  be 
handled  during  the  period  May  9. 1982, 
through  May  15. 1982,  is  established  at 
300,000  cartons. 

(Sees.  1-ia  48  Stat  31.  as  amended  (7  XJSXL 
601-674)) 

Dated:  May  5.  1962. 

D.  S.  KnryloaU. 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Argicultural  Marketing  Service. 

(FR  Doc  8£-128Bt  FOed  $-«-iX;  U.-41  am] 

aaiato  cooc  $4i8-«Hi 


7  CFR  Part  1011 

[MM(  Order  Na  11;  Docket  No.  A0-2S1- 

A22] 

Milk  In  the  Tennessee  VaOey  Marfcetk^ 
Area;  Order  Amending  Order 

AQENCV:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 

summary:  This  action  makes  several 
changes  in  the  Tennessee  Valley 
Federal  milk  order.  The  changes  relate 
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basically  to  the  performance  standards 
tliat  determine  whicli  distributing  plants 
and  supply  plants  qualify  under  the 
order  as  fully  regulated  pool  plants. 
Other  changes  pertain  to  those 
provisions  that  determine  which  persons 
shall  be  defined  as  handlers  and 
producers  under  the  order.  The  changes, 
which  are  based  on  a  public  hearing 
held  in  March  1980,  are  necessary  to 
maintain  orderly  conditions  for  the 
marketing  of  milk  in  the  area.  The 
changes\vere  approved  by  cooperative 
associations  representing  more  than 
two-thirds  of  the  producers  supplying 
the  market. 
EFFECnvE  date:  July  1. 1982. 

FOR  FUtrmER  INFORMATKHI  CONTACT: 

Richard  A.  Glandt,  Marketing  Specialist. 

Dairy  Division,  Agricultural  Marketing 

Service,  United  States  Department  of 

Agriculture,  Washington,  D.C.  20250, 

(202/447-^1829). 

SUPPtEMENTARY  INFORMATtOIC  Prior 

doamients  in  this  proceeding: 
Tennessee  Valley  Order 

Notice  of  Hearing:  Issued  February  11, 
1980;  published  February  14, 1980  (45  FR 
9942). 

Correction:  Published  February  21, 
1980  (45  FR  11503). 

Notice  of  Rescheduled  Hearing:  Issued 
February  28, 1980;  published  March  5, 
1980  (45  FR  14218). 

Recommended  Decision:  Issued  July  1, 
1981;  published  July  8. 1981  (46  FR 
35264). 

Extension  of  Time:  Issued  July  28, 
1981;  published  August  3, 1981  (46  FR 
39440). 

Extension  of  Time:  Issued  August  28, 
1981;  published  September  2, 1981  (46  FR 
43997). 

Final  Decision:  Issued  March  12, 1982; 
published  March  18, 1982  (47  FR  11679). 

Tennessee  Valley  Order  (Reopening) 
and  28  Other  Orders 

Notice  of  Hearing:  Issued  July  10, 1980; 
published  July  15, 1980  (45  FR  47432). 

Supplemental  Notice  of  Hearing: 
Issued  July  21, 1980;  published  July  25. 
1980  (45  FR  49584). 

Recommended  Decision:  Issued 
February  11, 1981;  published  February 
18, 1981  (46  FR  12709). 

Extension  of  Time:  Issued  March  9, 
1981:  published  March  12, 1981  (46  FR 
16270). 

Extension  of  Time:  Issued  March  19, 
1981;  published  March  25, 1981  (46  FR 
18558). 

Final  Decision:  Issued  July  8, 1981; 
published  July  14, 1981  (46  FR  36151). 

Order  Amending  Order  Issued  August 
25, 1981;  published  August  28, 1981  (46 
FR  43371). 


Findings  and  Detenninations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
aforesaid  order  and  of  the  previously 
issued  amendments  thereto;  and  all  of 
the  said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  Cp'R 
Part  900),  a  public  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreement  and 
to  the  order  regulating  the  handling  of 
milk  in  the  Tennessee  Valley  marketing 
area. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area,  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

(b)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  Sec.  8c  (9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  the  mariieting  area, 
to  sign  a  proposed  marketing  agreement, 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act; 

(2)  The  issuance  of  this  order, 
amending  the  order,  is  the  only  practical 
means  pursuant  to  the  declared  policy  of 


the  Act  of  advancing  the  interests  of 
producers  as  defined  in  the  order  as 
hereby  amended;  and 

(3)  The  issuance  of  the  order 
amending  the  order  is  approved  or 
favored  by  at  least  two-thirds  of  the 
producers  who  during  the  determined 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  in  the 
marketing  area. 

List  of  Subjects  in  7  CFR  Part  1011 

Milk  marketing  orders.  Milk,  Dairy 
products. 

Order  Relative  to  HandUng 

It  is  therefore  ordered,  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Tennessee 
Valley  marketing  area  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the 
aforesaid  order,  as  amended,  and  as 
hereby  further  amended,  as  follows: 

PART  1011— MILX  IN  THE  TENNESSEE 
VALLEY  MARKETING  AREA 

1.  Section  1011.7  is  revised  to  read  as 
follows: 

11011.7    Podptant 

Except  as  provided  in  paragraph  (d)  of 
this  section,  "pool  plant"  means: 

(a)  A  plant  that  is  approved  by  a  duly 
constituted  regulatory  agency  for  the 
processing  or  packaging  of  Grade  A  milk 
and  from  which  during  the  month: 

(1)  Route  disposition,  except  filled 
milk,  in  the  marketing  area  is  not  less 
than  10  percent  of  the  total  quantity  of 
Grade  A  fluid  milk  products,  except 
filled  milk,  physically  received  at  such 
plant  or  diverted  therefrom  pursuant  to 
1 1011.13;  and 

(2)  The  total  quantity  of  fluid  milk 
products,  except  filled  milk,  disposed  of 
in  Class  I  is  not  less  than  60  percent  in 
each  of  the  months  of  August  through 
November  and  January  and  February, 
and  40  percent  in  each  of  the  other 
months,  of  the  total  quantity  of  fluid 
milk  products,  except  filled  milk, 
physically  received  at  such  plant  or 
diverted  therefit>m  pursuant  to  S  1011.19. 
The  applicable  percentage  in  this 
subparagraph  may  be  increased  or 
decreased  up  to  10  percentage  points  by 
the  Director  of  the  Dairy  Division  if  the 
Director  finds  such  revision  is  necessary 
to  effect  a  similar  adjustment  pursuant 
to  9  1011.13(e)(3).  Before  making  such  a 
finding,  the  Director  shall  investigate  the 
need  for  revision  either  at  the  Director's 
own  initiative  or  at  the  request  of 
interested  persons.  If  the  investigation 
shows  that  a  revision  might  be 
appropriate,  the  Director  shall  issue  a 
notice  stating  that  the  revision  is  being 
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considered  and  invite  data,  views,  and 
arguments. 

(b)  A  plant,  other  than  a  plant 
described  in  pareigraph  (a)  of  this 
section,  from  which  fluid  milk  products, 
except  filled  milk,  are  shipped  to  pool 
plants  pursuant  to  paragraph  (a)  of  Uaia 
section.  Such  shipments  must  equal  not 
less  than  60  percent  in  each  of  the 
months  of  August  through  November 
and  January  and  February,  and  40 
percent  in  each  of  the  other  mondu,  of 
the  total  quantity  of  milk  approved  by  a 
duly  constituted  regulatory  agency  for 
fluid  consumption  that  is  received 
during  the  month  at  such  plant  &om 
dairy  farmers  (including  producer  milk 
diverted  from  the  plant  pursuant  to 
S  1011.13  but  excluding  milk  diverted  to 
such  plant)  and  handlers  described  in 
S  1011.9  (c)  and  (d).  The  operator  of  such 
a  plai^tmay  include  milk  divwted  from 
such  ptgbt  to  plants  described  in 
paragraph  (a)  of  this  section  as 
qualifying  shipments  in  meeting  up  to 
one-half  of  the  required  shipments.  The 
applicable  shipping  percentage  of  this 
paragraph  may  be  increased  or 
decreased  up  to  10  percentage  points  by 
the  Director  of  the  Dairy  Division  if  the 
Director  finds  such  revision  is  necessary 
to  obtain  needed  shipments  or  to 
prevent  uneconomic  shipments.  Befbi* 
making  such  a  finding.  6ie  Director  shall 
investigate  the  need  tor  revision  eithn 
at  the  Director's  own  initiative  or  at  the 
request  of  interested  persons.  If  the 
investigation  shows  that  a  revision 
might  be  appropriate,  die  Director  shall 
issue  a  notice  stating  that  the  revisira  is 
being  considered  and  invite  data,  views, 
and  arguments. 

(c)  A  plant  located  in  the  marketing 
area  that  is  operated  by  a  cooperative 
association  if  pool  plant  status  under 
this  paragraph  is  requested  for  such 
plant  by  the  cooperative  association  and 
during  the  month  60  percent  or  more  of 
the  producer  milk  of  members  of  sudi 
cooperative  association,  excluding  such 
milk  that  is  received  at  or  diverted  from 
pool  plants  described  in  paragraph  (b)  of 
this  section  but  including  milk  delivered 
by  such  cooperative  as  a  handler 
described  in  §  1011.9(c).  is  delivered 
directiy  from  their  farms  to  pool  plants 
described  in  paragraph  (a)  of  this 
section  or  is  transferred  to  such  plants 
as  a  bulk  fluid  milk  product  from  the 
plant  of  the  cooperative  association* 
subject  to  the  following  conditions: 

(1)  The  plant  does  not  qualify  as  a 
pool  plant  under  paragraph  (a)  or  (b)  of 
this  section  or  under  the  provisions  of 
another  Federal  order  applicable  to  a 
distributing  plant  or  a  supply  plant:  and 

(2)  Hie  plant  is  approved  by  a  dufy 
constituted  regulatory  agency  to  handle 
milk  for  fluid  consumption. 


(d)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant; 

(2)  A  governmental  agency  plant; 

(3)  A  plant  qualified  pursuant  to 
paragraph  (a)  of  this  section  which  also 
meets  the  pooling  requirements  of  an 
other  Fedmd  order  and  from  vihidi 
there  is  a  greater  quantify  of  route 
disposition,  except  filled  milk,  during  the 
month  in  such  other  Federal  order 
marketing  area  than  in  this  mariceting 
area:  and 

(4)  A  plant  qualified  pursuant  to 
paragraph  (b)  of  diis  section  which  also 
meets  the  pooling  requirements  for  the 
month  under  an  other  Federal  order. 

2.  In  i  1011.9,  paragraphs  (d).  (e)  and 
(f)  are  redesignated  as  paragraphs  (e).  (f) 
and  (g)  and  a  new  paragraph  (d)  is 
added  to  read  as  folloivs: 

i  101 U 


(d)  Any  person,  except  a  cooperative 
association,  with  respect  to  milk  that  it 
receives  for  its  account  from  the  farm  of 
a  producer  in  a  tank  truck  owned  and 
operated  by.  or  under  the  control  of, 
such  person  and  wfaidi  is  delivered 
during  the  mondi  for  the  account  of  such 
person  to  the  pool  plant  of  another 
handler  or  diverted  pursuant  to 
i  1011.13.  subject  to  die  following 
conditions: 

(1)  Such  person  [viho,  if  qualified 
pursuant  to  diis  paragraidi.  shall  be 
known  as  a  proprietary  bulk  tank 
handler^  must  operate  a  plant  located 
in  an  area  that  <ndudes  the  marketing 
area  plus  die  area  within  100  miles  of 
the  marketing  area  boundary  at  which 
milk  is  processed  poly  into  Class  II  or 
Class  m  products;  and 

(2)  Prior  to  operating  as  a  handler 
purauant  to  diis  paragraph,  such  person 
must  submit  to  ^  market  administrator 
a  statement  signed  by  the  appUcant  and 
the  operator  of  the  pool  plant  to  v^ch 
die  milk  will  be  delivered  specifying  that 
the  applicant  will  be  die  responsible 
handler  for  the  milk: 

(e)  Any  person  wdio  operates  a 
partialfy  regulated  distributing  plant; 

(f)  A  producer-handler;  and 

(g)  Any  person  ymho  operates  an  other 
order  plant  described  in  S  1011.7(d). 

3.  In  S  1011.12.  paragraph  (b)(5)  is 
removed  and  paragraphs  (a)(2).  (b)(3) 
and  (b)(4)  are  revised  to  read  as  follows: 

S  1011.12   Producer. 

(a)  *  •  • 

(2)  Received  by  a  handler  described  in 
8  1011.9(c)  or  (d);  or 

(b)  •  *  • 

(3)  Any  person  with  respect  to  milk 
produced  by  him  that  is  diverted  to  a 


pool  plant  from  an  odier  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  and  such 
mUk  is  allocated  to  Class  U  or  Class  m 
utilization  punuant  to  1 1011.44(a)(8Kiii) 
and  the  corresponding  step  of 
1 1011.44(b);  and 

(4)  Any  person  widi  respect  to  milk 
produced  by  him  that  is  reported  as 
diverted  to  an  odier  order  plant  if  any 
portion  of  such  person's  milk  so  moved 
is  assigned  to  Class  I  under  the 
provisions  of  such  other  order. 

4.  Section  §  1011.13  is  revised  to  read 
as  follows: 

81011.13   ProdMermaL 

"Producer  milk"  means  the  skim  milk 
and  butterfat  contained  in  milk  of  a 
producer  that  is: 

(a)  Received  at  a  pool  plant  direcdy 
from  such  producer  by  die  operator  of 
the  plant,  excluding  such  milk  tiiat  is 
diverted  fix>m  another  pool  plant; 

(b)  Received  by  a  handler  described 
in  8  1011.9(c); 

(c)  Received  by  a  handler  described  in 
8  1011.9(d).  excluding  milk  diverted 
pursuant  to  paragrai^  (e)  of  diis  section: 

(d)  Diverted  from  a  pool  plant  for  the 
account  of  the  handler  operating  such 
plant  to  another  pool  plant; 

(e)  Diverted  from  a  pool  plant  to  a 
nonpool  plant  (other  than  a  producer- 
handler  plant)  for  the  account  of  the 
handler  described  in  8 101141(a).  (b)  or 
(d)  subject  to  die  following  conditions: 

(1)  A  produoei's  aiilk  shall  be  eligible 
for  diversion  to  a  nonpool  plant  during 
any  month  in  wfaidi  such  producer's 
milk  is  i^iysically  received  at  a  pool 
plant  as  follows: 

(i)  In  any  month  of  August  diroofl^ 
February,  six  days'  production;  and 

(ii)  In  any  month  of  March  duough 
July,  two  days'  iwoductton. 

(2)  During  each  of  the  mondis  of 
August  through  November  and  January  — 
and  February,  the  total  quantify  of  milk 
diverted  by  a  cooperative  association 
shall  not  exceed  one-fourth  of  the 
producer  milk  that  sudi  cooperative 
caused  diet  mondi  to  be  delivered  to  or 
diverted  from  pool  plants: 

(3)  The  total  quantify  of  milk  diverted 
by  a  proprietary  bulk  tank  handler 
described  in  8  1011.9(d)  shall  not  exceed 
40  percent  of  the  producer  milk  that  such 
handler  caused  to  be  delivered  to  or 
diverted  from  pool  plants  in  eadi  month 
of  August  through  {November  and 
January  and  Febniary.  and  60  percent  in 
each  of  the  odier  months.  The  applicable 
diversion  percentage  of  this 
subparagraph  may  be  increased  or 
decreased  up  to  10  perdbntage  points  by 
the  Director  of  the  Dairy  Division  if  die 
Director  finds  such  revision  is  neoessaiy 
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to  obtain  needed  shipments  or  to 
prevent  uneconomic  shipments.  BefOTB 
making  such  a  finding,  the  Director  shall 
investigate  the  need  for  revision  either 
at  the  Director's  own  initiative  or  at  the 
request  of  interested  persons.  If  the 
investigation  shows  that  a  revision 
might  be  appropriate,  the  Director  shall 
issue  a  notice  stating  that  the  revision  is 
being  considered  and  invite  data,  views, 
and  arguments; 

(4)  A  handler  described  in  S  1011.9(a) 
that  is  not  a  cooperative  association 
may  divert  for  its  account  any  milk  that 
is  not  under  the  control  of  a  cooperative 
association  or  a  proprietary  bulk  tank 
handler  that  diverts  milk  during  the 
month  pursuant  to  paragraph  (e)(2)  or  (3) 
of  this  section.  The  total  quantity  of  milk 
so  diverted  shall  not  exceed  one-fourth 
of  the  milk  that  is  physically  received  at 
or  diverted  from  pool  plants  as  producer 
milk  of  such  handler  in  each  month  of 
August  through  November  and  January 
and  February, 

(5)  Any  milk  diverted  in  excess  of  the 
limits  prescribed  in  paragraph  (e)(2),  (3) 
or  (4)  of  this  section  shall  not  be 
producer  milk.  The  diverting  handler 
shall  designate  the  dairy  farmer 
deliveries  that  shall  not  be  inoducer 
milk.  If  the  handler  fails  to  make  sudi 
designation,  no  milk  diverted  by  such 
handler  pursuant  to  this  paragraph  shaQ 
be  producer  milk; 

(6)  To  the  extent  that  it  would  result  in 
nonpool  status  for  the  pool  plant  htim 
which  diverted,  milk  diverted  for  the 
account  of  a  cooperative  association  or 
a  proprietary  buUc  tank  handler  from  the 
pool  plant  of  an  other  handler  shaU  not 
be  producer  milk;  and 

(7)  The  cooperative  association  or 
proprietary  bulk  tank  handler  shall 
designate  the  dairy  farmer  deliveries 
that  are  not  producer  milk  pursuant  to 
paragraph  (e)(6)  of  this  section.  If  the 
diverting  handler  fails  to  make  such 
designation,  no  milk  diverted  by  such 
handler  shall  be  producer  milk;  and 

(f)  Milk  diverted  pursuant  to 
paragraph  (d)  or  (e)  of  this  section  shall 
be  priced  at  the  location  of  the  plant  to 
which  diverted. 

5.  In  S  1011.14,  paragraph  (a)  is 
revised  to  read  as  follows: 

{ 1011.14    Other  tource  mflk. 

(a)  Receipts  of  fluid  milk  products  and 
bulk  producU  specified  in  $  1011.40(bKl] 
from  any  source  other  than  producers, 
handlers  described  in  i  1011.9(c]  and  (d) 
or  pool  plants; 

6.  In  S  1011.30,  paragra{^  (a)  and  (c) 
are  revised  to  read  as  follows: 


§  1011.30 
utilization. 


Reports  of  receipts  and 


(a)  Each  handler,  with  respect  to  each 
of  his  pool  plants,  shall  report  the 
quantities  of  skim  milk  and  butterfat 
contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  from 
the  pool  plant  to  other  plants; 

(2)  Receipts  of  milk  from  handlers 
described  in  S  1011.9(c); 

(3)  Receipts  of  milk  from  handlers 
described  in  9  1011.9(d); 

(4)  Receipts  of  fluid  milk  products  and 
bulk  fluid  cream  products  from  other 
pool  plants; 

(5)  Receipts  of  other  source  milk; 

(6)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  i  1011.40(b)(1); 
and 

(7)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(c)  Eadi  handler  described  in 
§  1011.9(b).  (c).  and  (d)  shall  report 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers;  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 


S  1011.31    (AiMMlsd] 

7.  In  paragraph  (a)  of  S  1011.31.  the 
section  reference  "1011.9(a),  (b),  imd  (c)" 
is  changed  to  "1011.9(a).  (b).  (c).  and 
(d)". 

91011.32   [Aroandsd] 

8.  In  paragraph  (a)  of  9  1011.32.  the 
section  reference  "1011.9(a).  (b)  and  (c)" 
is  changed  to  "1011.9(a),  (c),  and  (d)". 

9.  In  paragraph  (b)(2]  of  9  1011.41.  the 
section  reference  "1011.9(c)"  Is  changed 
to  "1011.9(c)  and  (d)",  and  paragraph  (c) 
of  9101141  is  revised  to  read  as  follows: 

91011.41    Shrinkage. 


(c)  The  quantity  of  skim  milk  and 
butterfat,  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  9  1011.(9)(b)  or  (c)  or  a 
proprietary  bulk  tank  handler  is  the 
handler  pursuant  to  9  1011.9(d),  bat  not 
in  excess  of  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk  on 
the  basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  fans  bulk  tank 
samples,  the  applicable  percentage 
under  tUs  paraysph  for  the  cooperativa 


association  or  the  proprietary  bulk  tank 
handler  shall  be  zero. 

10.  In  9  1011.42,  the  introductory  text 
of  paragraph  (a)  is  revised  to  read  as 
follows: 


wMMnicraon  or  umhiwi  ana 


9  1011.42 

dlvarsions. 


(a)  Transfen  and  diversions 
(including  deliveries  by  a  handler 
describerd  in  §  1011£fd))  to  pool  plants. 
Skim  milk  or  butterfat  transferred  or 
diverted  in  the  form  of  a  fluid  milk 
product  or  a  bulk  fluid  cream  product 
from  a  pool  plant  to  another  pool  plant 
or  from  a  handler  described  in 
9  1011.9(d)  to  a  pool  plant  shall  be 
classified  as  Class  I  milk  unless  both 
handlers  request  the  same  classification 
in  another  class.  In  either  case,  the 
classification  of  such  transfers  or 
diversions  shall  be  subject  to  the 
following  conditions: 

11.  In  1 1011.43.  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 


9  1011^43 


(a)  Each  month  the  market 
administrator  shaU  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  9 1011.30 
and  shall  compute  separately  for  each 
pool  plant,  for  each  proprietary  bulk 
tank  handler  pursuant  to  9  1011.9(d), 
and  for  each  cooperative  association 
with  respect  to  milk  for  which  it  is  the 
handler  pursuant  to  9  1011  J)(b)  or  (c) 
that  was  not  received  at  a  pool  plant, 
the  pounds  of  skim  milk  and  butterfat, 
respectively,  in  each  class  in  accordance 
with  99  1011.4a  1011.41,  and  1011.42. 
The  combined  pounds  of  skim  milk  and 
butterfat  so  determined  in  each  class  for 
a  handler  described  in  9  1011.9(b),  (c)  or 
(d)  shall  be  such  handler's  classification 
of  producer  milk; 

(c)  The  classification  of  producer  milk 
of  a  handler  pursuant  to  9  1011.9(b],  (c). 
or  (d)  shall  be  determined  separately 
from  the  operations  of  any  pool  plant 
operated  by  such  handler. 
.     12.  In  9  1011.44,  paragraph  (a)(7)(vii)  is 
removed  cmd  paragraphs  (aK7)(v)  and 
(vi),  (aKBKUK*).  and  (a)(13)  are  revised^ 
to  read  as  follows: 

91011.44   ClasslflcaMon  ol  protlMCf  mm. 

***** 

(7)  *  •  • 

(v)  Receipts  of  reconstituted  skim  milk 
in  fiUad  ntilk  bum  an  onregulated  supply 
plant  that  wera  not  subtracted  pursuant 
to  paragraph  (aK2)  of  diis  section;  and    ' 
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tvi)  Receipts  of  reconstituted  sldm 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Federal 
milk  order  providing  for  individual- 
handler  pooling,  to  the  extent  that 
reconstituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant; 

(8)  •  •  • 

(ii)  •  •  • 

[b]  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  mUk.  milk  from  a  handler 
described  in  S  1011.9  (c)  or  (d),  fluid  milk 
products  from  pool  plants  of  other 
handlers,  and  bulk  fluid  milk  products 
from  other  order  plants  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section;  and 
•        •        *        *        • 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  fluid  milk 
products  and  bulk  fluid  cream  products 
from  an  other  pool  plant  or  a  handler 
described  in  9  1011.9(d)  according  to  the 
classification  of  such  products  pursuant 
to  S  1011.42(a]:  and 

§1011.52    [Amendwl] 

13.  In  paragraph  (a)  of  §  1011.52,  the 
section  reference  "1011.9(c)"  is  changed 
to  "1011.9  (c)  or  (d)",  and  in  paragraph 
{b)(l)(i)  die  section  reference  "1011.9(c)" 
is  changed  to  "1011.9(c)  and  9(d)". 

14.  In  i  1011.60,  the  introductory  text 
and  paragraph  (d)  are  revised  to  read  as 
follows: 

§1011J0   HandtoftvaliMofinacfor 
computing  unifonn  prica. 

For  the  purpose  of  computing  the 
uniform  price,  the  maricet  administrator 
shall  determine  for  each  month  the 
value  of  milk  for  each  handler  described 
hi  S  1011.9(a)  with  respect  to  each  of  its 
pool  plants,  for  each  handler  described 
in  S  1011.9  (b)  and  (c)  with  respect  to 
milk  that  was  not  received  at  a  pool 
plant,  and  for  each  handler  described  in 
§  1011.9(d)  as  foUows: 

(d)  Add  the  amount  obtained  ttom 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  m  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
pursuant  to  S  1011.44(a)(7)  (i)  through 
(iv)  and  the  corresponcfing  step  of 
8  1011.44(b),  excluding  receipts  of  bulk 
fluid  cream  products  from  an  other  order 
plant; 

15.  In  5  1011.76.  paragraphs  (a)(2Kl) 
and  (b)(lXi)  are  revised  to  read  as 
follows: 


S  1011.76 


J>y_ 

dtolilNitlng  ptanL 


(2)  •  •  • 

(i)  As  Class  I  milk  from  pool  plants, 
handlers  pursuant  to  S  1011.9(b)  and  (d), 
and  other  order  plants,  except  that 
subtracted  under  a  similar  provision  of 
another  Federal  milk  order;  and 

(b)*  •  • 

(1)  *  •  • 

(i)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 
regulated  distributing  plant  from  a  pool 
plant,  a  handler  described  in  S  1011.9(b) 
or  (d),  or  an  other  order  plant  shall  be 
allocated  at  the  partially  regulated 
distributing  plant  to  the  same  class  in 
which  such  products  were  classified  at 
the  fully  regulated  plant  or  as  classified 
pursuant  fo  §  1011.42  with  respect  to 
receipts  from  a  handler  described  in 
§  1011.9  (b)  or  (d); 
•        •        •        •        • 

(Sees.  1-19. 48  Slat  31.  as  amended  (7  U5.C 
601-674)) 

Effective  date:  July  1 1982. 

Signed  at  Washington.  D.C,  on  May  3. 
1982. 

CW.MtMUkn. 

Assistant  Secretary,  Marketing  and 
Inspection  Services. 

(FK  Doc  BZ-US3S  nM  6-6-82;  MS  am) 


Agriculture.  Washington.  D.C  2025a 
telephone  (202)  382-9064. 


Rural  Becbincalion  Administration 

7CFR  Part  1701 

Pul>lic  Infornurtion:  Appendbc  A— REA 
Bulletins 

agency:  Rural  Electrification 
Administration.  USDA. 
action:  Notice  of  Delay  of 
Implementation  of  Effective  Date. 


n  A  final  rule  was  published  in 
the  December  22. 1981.  Federal  Re^ster 
(Volume  46,  No.  245.  pages  62049-53)  to 
amend  Appendix  A— JIBA  Bulletins  by 
revising  REA  Bulletin  44-2  (Electric)  and 
345-1  (Telephone).  "REA  Spedfication 
for  Wood  Poles,  Stubs,  and  Anchor 
Logs."  Due  to  unavoidable  delays  in  the 
approval  printing  and  distribution 
process,  the  bulletin  was  not  available 
until  eariy  February  1962. 
EFFECTIVE  DATE:  The  effective  date  is 
extended  to  July  1. 1982. 
PON  nmTMm  nwonmation  contact: 
George  J.  BagnaU.  Chiet  Eogineeting 
Services  Branch,  Engineering  Standards 
Division.  Rural  Electrification 
Administration.  Room  1271,  South 
Budding,  U.S.  Department  of 


SUPPLEMENTARY  MTOHMATION:  On 

December  22. 1961.  REA  published  in  the 
Federal  Register  (Volume  46,  No.  245, 
pages  62040-53)  a  final  rule  to  amend 
Appendix  A  by  revising  REA  Bulletin 
^  44-2:345-1,  "REA  ^lecification  for 
Wood  Poles,  Stubs,  and  Anchor  Logs." 
When  the  revised  specification  was 
originallyprepared  it  was  anticipated 
that  it  would  be  approved  and  available 
in  advance  of  January  1, 1962.  However, 
due  to  unavoidable  delays  the  bulletin 
was  not  available  until  after  January  1, 
1982.  thereby  resulting  in  the  necessity 
to  extend  the  effective  date  to  July  1, 
1982. 

Pursuant  to  the  administrative 
procedure  provisions  in  5  U.S.C  553,  it  is 
found  upon  good  cause  that  notice  and 
other  public  procedure  %vith  respect  to 
this  extension  of  effective  date  is 
impracticable  and  contrary  to  the  public 
interest,  and  good  cause  is  found  for 
making  this  extension  date  effective  less 
than  30  days  after  publication  of  this 
document  in  the  Federal  Register. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
10.850— Rural  Electrification  Loans  and 
Loan  Guarantees:  10.651.  Rural 
Telephone  Loans  and  Loan  Guarantees; 
and  10.852— Rural  Telephone  Bank 
Loans. 

list  of  Sid>|ect8  in  7  CFR  Part  1701 

Administrative  practice  and 
procedure.  Electric  utilities.  Loan 
Programs— commimications.  Loan 
Programs— eneigy.  Telecommunications. 
Telephone. 

Dated  May  3, 1962. 
Harold  V.Himter. 

Administrator. 

[FR  Doc  BZ-US4e  raed  S-t-tt  8:45  am) 
BHXMQ  COOE  M10-1S4I 


DEPARTMENT  OF  JUSTICE 

Immigration  and  NaturaKzatlon 
Service 

aCFRPartlOO 

Statement  of  Organization;  Pinnada 
Port  of  Entry 

agency:  Immigration  and  Naturalization 
Service,  Justice. 

ACTKM:  Final  rule. 

summary:  This  rule  adds  Pinnacle  as  a 
subport  of  entry  of  the  Richford. 
Vermont  master  port  St  Albans  District 
No.  1.  This  is  a  port  of  entry  for  aliens 
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arriving  by  any  means  of  travel  other 

than  aircraft. 

EFFECnve  DATE  May  7. 1962. 

FOR  njRTHBI  MFOnaUTION  CONTACT: 

For  General  Information:  Stanley  J. 

Kieszkiel,  Acting,  Instructions  Officer, 

Immigration  and  Naturalization 

Service.  425 1  Street  NW.. 

Washington.  DC  20530,  Telephone: 

(202)  633-3048 
For  Specific  Information:  William  F. 

Doyle,  Immigration  Inspector, 

Immigration  and  Naturalization 

Service.  425 1  Street  NW.. 

Washington.  E>C  20536,  Telephone: 

(202)  633-2609. 
SUPPLEMENTARY  INFORMATION:  This  Tule 
provides  notice  to  the  public  regarding 
the  Service's  operation  of  the  Pinnacle 
port  of  entry,  a  subport  of  the  Richfo^ 
Vermont  port,  within  the  St.  Albans 
district  liie  port  is  a  Class  A  port  of 
entry  for  aliens  arriving  by  vessel  or  by 
land  transportation,  but  not  by  aircrafL 
A  Class  A  port  means  that  the  port  is  a 
designated  port  of  entry  for  all  aliens. 

Compliance  with  5  U.S.C  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  rule  is  limited  to  agency 
practice  and  procedure  which  is  of 
benefit  to  the  public. 

In  accordance  with  5  U.S.C  605(b).  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  rule  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291. 

list  of  Subjects  in  8  CFR  Part  100 

Administrative  practice  and 
procedure,  Aliens,  Authority  delegation. 
Harbors,  Organization  and  functions,  • 
and  Port  of  entry  (both  aircrafts  and 
vessels). 

Accordingly,  Chapter  1  of  Title  8  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  100— STATEMENT  OF 
ORGANIZATION 

1.  In  §  100.4(c)(2}7  District  No.  1— SL 
Albans.  Vt.  is  revised  to  read  as  follows: 

9100.4    FMdSarvte*. 

'     (c)  *  *  • 
(2)  •  •  • 

District  No.  1— St  Albans.  Vt 

Class  A 

*Alburg,  Vt 
*Alburg  Springs,  Vt 
•Beebe  Plain,  Vt 
*Beecher  Fall^  Vt 
'Canaan.  Vt 
•Derby  Line.  Vt 


'East  RichfbnL  Vt 

'Highgate  Springs.  Vt 

Morses  Line,  Vt 

'Newport.  Vt 

'North  Troy,  Vt 

'Norton.  Vt 

'Richford,  Vt  (includes  the  Pinnacle  port  of 

entry] 
StAlb«M.Vt 
'West  Beriuhire.  Vt 


(Sec.  103,  66  Stat  173  (8  U.S.C.  1103]) 

Dated:  May  3, 1982. 
Peny  A.  Rivkind, 
Acting.  Associate  Commissioner, 
Management,  Immigration  and NaturaliMoUoa 
Serrice. 
PK  Doc  sa-usn  POed  (-s-at  MB  ■■] 

BUXMBCOOC  441*-t1-« 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  563b 

[Na  82-311] 

Conversions  from  Mutual  to  Stock 
Form 

Dated-  April  28, 1982. 

agency:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule;  solidtaticm  of 

comments. 

SUMMARY:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  the  operating  head- 
of  the  Federal  Savings  and  Loan 
Insurance  Corporation  ('TSLIC  or 
"Corporation"),  is  amending  its 
regulations  governing  the  conversion  to 
the  stock  form  of  mutual  savings  and 
loan  institutions  the  accounts  of  which 
are.  insured  by  the  FSUC  ("insured 
institutions").  In  general,  the  amended 
regulations  will  allow  converting 
insured  institutions  significant  flexibility 
in  structuring  their  conversions  to  meet 
particular  marketing  circumstances.  Full 
utilization  of  the  amended  regulations 
also  will  permit  converting  insured 
institutions  to  significantly  reduce  the 
expense  and  time  required  for 
conversion.  In  addition,  the  Board  is 
broadening  and  confirming  certain  rights 
of  the  members  of  converting  insured 
institutions  to  allow  them  to  participate 
more  effectively  in  conversions.  Finally, 
the  Board  has  determined  to  accept  on  a 
test-case  basis  applications  for 
conversion  involving  holding  company 
and  merger  transactions. 
dates:  Effective  May  5. 1982.  Comments 
by  July  6. 1982. 

ADDRESS:  Send  comments  to  Director. 
Information  Services.  Federal  Home 
Loan  Bank  Board.  1700  G  Street.  NW, 
Washington  B.C.  20552. 


FOR  FURTHER  liyORMATION,  .COWTACTt 

Harry  M.  Zimmerman,  (202-377-6459). 
Director,  Division  of  Securities  and 
Corporate  Analysis,  or ).  Larry  Fleck, 
(202-377-6413),  Deputy  Director. 
Division  of  Securities  and  Corporate 
Analysis,  Office  of  General  Counsel. 
Federal  Home  Loan  Bank  Board.  1700  G 
Street  NW..  Washington,  D.C.  20552. 
SUPPLEMENTARY  INFORMATION:  The 
principal  amendments  are  the  following: 

(1)  Deletion  of  the  restriction  that 
officers  and  directors  of  converting 
insured  institutions  not  purchase  more 
than  one-tenth  of  one  penjent  of  the 
conversion  stock  in  the  public  offering; 

(2)  a  provision  increasing  the  maximiun 
percentage  of  shares  that  may  be 
purchased  by  any  person  in  die  public 
offering  or  the  direct  conununity  offering 
from  two  percent  to  five  percent;  (3)  a 
provision  increasing  the  maximum 
percentage  of  shares  that  may  be 
purchased  in  the  public  or  the  direct 
community  offering  from  five  percent  to 
less  than  ten  percent,  rabject  to  certain 
limitations;  (4)  a  provision  requiring  that 
members  of  converting  insured 
institutions  be  permitted  in  the 
subscription  offering  to  subscribe  for  the 
maximum  percentage  of  shares  that  may 
be  purchased  by  any  person  in  the 
public  offering  or  the  direct  community 
offering:  (5)  a  provision  permitting  on  a 
sliding  scale  based  on  institutional  size 
increased  aggregate  purchases  of 
conversion  stock  by  the  officers  and 
directors  of  converting  insured 
institutions  from  25  percent  for  larger 
converting  insured  institution  to  35 
percent  for  smaller  converting  insured 
institutions;  (6)  reduction  of  the  no-sale 
restriction  applicable  to  conversion 
stock  purchased  by  officers  and 
directors  of  converting  insured 
institutions  from  three  years  to  one  year: 

(7)  provisions  requiring  converting 
insured  institutions  to  market 
conversion  stock  in  a  manner  that  will 
achieve  widest  distribution  of  the  stock; 

(8)  a  provision  reducing  filing 
requirements  under  certain 
circumstances;  (9)  deletion  of  the 
requirements  that  converting  insured 
institutions  mail  to  each  of  their 
members  written  notice  of  the  filing  with 
the  Board  of  an  application  for 
conversion;  (10)  deletion  of  the 
requirement  that  converting  insured 
institutions  maU  copies  of  the 
conversion  proxy  statement  to  eligible 
account  holders  and  supplemental 
eligible  account  holders  who  do  not 
have  voting  rights;  (11)  a  provision 
permitting  converting  insured 
institutions  to  limit  the  distribution  of 
the  subscription  offering  circular  to 
eligible  account  holders,  supplemental 
eligible  account  holders,  and  voting 
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members  who  request  receipt  of  the 
subscription  offering  circular  (12)  a 
provision  permitting  converting  insured 
institutions  a  two-year  period  in  which 
to  commence  and  complete  their 
conversions:  (13]  a  provision  permitting 
converting  insured  institutions  to 
combine  their  proxy  solicitation  with 
their  subscription  offering  and  their 
public  offering  or  their  direct  community 
offering:  (14)  a  provision  requiring 
omverting  insured  institutions  to  pay 
interest  at  no  less  than  the  passbook 
rate  on  all  subscriptions  and  orders 
received  in  the  subscription  offering  and 
the  direct  community  offiering:  (15)  a 
provision  requiring  converting  inmired 
institutions  to  permit  subscribers  and 
persons  ordering  stock  in  the  direct 
community  offering  to  increase, 
decrease,  or  rescind  their  subscriptions 
or  orders  in  the  event  the  public  offering 
or  the  direct  community  offering  is  not 
completed  within  45  days  after  the 
completion  of  the  subscription  offering: 
(16)  a  provision  requiring  converting 
insured  institutions  to  file  with  the 
Board  and  distribute  to  subscribers  and 
perstms  who  have  ordered  stodi  in  die 
direct  community  offering  a  post- 
effective  amendment  to  the  subscription 
offering  circular  upon  the  occinrenoe  of 
a  material  event,  circumstance,  or 
change  of  circumstance  concerning  the 
converting  insured  institution  or  its 
conversion;  (17)  provisions  making  less 
restrictive  current  limitations  on  post- 
conversion  acquisition  of  the  equity 
securities  of  converted  insured 
institutions:  (18)  a  provision  establisUng 
the  permissible  terms  of  employee  stock 
option  plans  adopted  in  connection  with 
a  conversion:  (19)  a  provision  permitting 
simultaneous  conversion  and  holding 
company  formation:  (20)  provisions 
permitting  simultaneous  conversion  and 
acquisition  by  an  existing  holding 
company,  and  simultaneous  conversion 
and  merger  with  an  existing  insured 
stock  institution;  and  (21)  a  provision 
delegating  to  the  General  Counsel  the 
authority  to  approve  mutual-to-stock 
conversion  applications. 

The  basic  structure  of  the  Board's 
regulations  governing  die  conversion  of 
insured  mutual  institutions  to  insured 
stock  instihitions.  Part  563b  of  the  rules 
and  regulations  for  the  Federal  Savings 
and  Loan  Insurance  Corporation 
("Conversion  Regulations"),  was 
established  by  Board  Resolution  Na  74- 
144  (39  FR  9142).  adopted  on  February 
28, 1974.  The  Board's  last  major 
revisions  to  the  Conversion  Regulations 
were  adopted  on  March  21. 1979. 
pursuant  to  Resolution  No.  79-200  (44  FR 
18880). 


Because  of  various  study  moratoria 
imposed  upon  mutual-to-stock 
conversions  by  the  Board  and  Congress 
during  the  mid-1970's.  the  Board's 
conversion  program  did  not  gain 
significant  momentum  until  1979. 
However,  the  Board's  conversion 
program  has  been  remarkably 
successful:  108  conversions  have  been 
completed  under  the  Board's  Conversion 
Regulations  (most  of  them  after  1979) 
resulting  in  an  approximate  aggregate 
capital  infusion  to  the  savings  and  loan 
industry  of  $490,000.00a 

The  success  of  the  conversion 
program  is  in  large  part  attributable  to 
the  Board's  Conversion  Regulations, 
which  strike  an  appropriate  balance 
between  the  benefits  to  an  institution  of 
flexibility  in  staucturing  a  reorganization 
and  the  rights  of  association  members  to 
participate  in  the  reorganization 
process.  Because  of  tltis  balance,  which 
provides  both  access  to  the  means  for 
corporate  reorganization  and 
recognition  of  the  participation  rights  of 
the  members  of  the  institution  to  be 
reorganized,  the  legal  grounds  for  the 
Board's  Conversion  Regulations  have 
been  firmly  established.  See,  York  v. 
Federal  Home  Loan  Bank  Board.  624  F. 
2d  495  (4th  Or.  1980),  cert  den.  449  U.S. 
1043  (1980). 

As  is  the  case  with  every  major 
corporate  reorganization,  die  conversion 
process  is  quite  exp&aiwe  and  time- 
consuming.  Many  of  the  factors  which 
contribute  to  the  expense  and  time  of 
conversion  are  not  within  the  power  of 
the  Board  to  control  The  solicitation  of 
proxies,  the  establishment  of  the 
appraised  value  of  the  conversion  stock, 
and  the  sale  of  the  conversion  stock 
require  the  professional  services  of 
attorneys,  accountants,  finiinrinl 
analysts,  investment  bankers,  and  proxy 
solicitation  and  conversion  agent  firms; 
the  preparation  of  conversion 
documents,  the  review  of  the  documents 
by  the  Board,  and  the  sale  of  conversion 
stock  require  the  expenditure  of  time. 
Despite  these  inhibiting  factors, 
however,  the  Board  has  undertaken  a 
thorough  review  of  its  Conversion 
Regulations  to  determine  what 
measures,  if  any.  it  could  take  to  relieve 
converting  insured  institutions  of 
unnecessary  regulatory  burdens.  The 
Board  believes  that  it  has  identified 
several  instances  In  which  the 
conversion  process  has  been  over- 
regulated,  and  it  is  amending  its 
regulations  to  ease  unnecessary 
restrictions  and  to  allow  converting 
insured  institutions  greater  flexibility  in 
structuring  their  conversions.  In 
addition,  the  Board  during  its  review  of 
the  Conversion  Regulations  applied  the 


eiqierience  it  has  gained  widi  mntnal-to- 
stock  conversions  for  the  past  three 
years  to  identify  other  areas  of  the 
conversion  process  that  its  experience 
indicated  required  regulatory  action, 
particularly  those  relating  to 
membership  participation  in  the 
purchase  of  conversion  stock,  lengthy 
extensions  of  time  to  complete  the 
public  sale  of  conversion  stock,  and 
restrictive  post-conversion  stock 
acquisition  regulations  and  charter 
provisions.  Finally,  in  response  to 
increased  institutional  interest  and  die 
Board's  perception  that  intra-industry 
acquisitions  and  corporate 
reorganizations  will  benefit  individual 
converting  insured  institutions  and  the 
savings  and  loan  industry,  the  Board  has 
determined  to  permit  on  a  test-case 
basis  complex  multi-party  conversions. 

The  particular  regulations  being 
adopted  by  the  Board  are  discussed  in 
more  detail  below. 

Purchase  Umitatians 

The  Board  has  determined  to  ease 
current  restrictions  on  percentage 
purchases  of  conversion  stock  by 
association  members,  the  management 
of  converting  insured  institutions,  and 
the  public  in  order  to  facilitate  the 
marketing  of  conversion  stock  under 
varying  market  conditions. 

1.  Management  Purchases  in  the  Public 

Offering 

Current  S  563b3(c)(6)(i)  limiU 
purchases  in  the  public  offering  or  the 
direct  community  offering  by  each  of  the 
officers  and  directors  of  a  converting 
insured  institution  to  one-tenth  of  one 
percent  of  the  total  offering.  Because 
that  limitation  serves  no  apparent  well- 
defined  purpose,  the  Board  has  deleted 
it  from  the  amended  regulations. 

2  Purchases  by  any  person  in  the  Public 
Offering 

Current  S  563b.3(cH6)(ii)  limits 
purchases  by  any  person  in  the  public 
offering  to  two  percent  of  the  total 
offering.  In  order  to  facilitate  the 
marketing  of  conversion  stock,  the 
Board  has  waived  that  provision  in  the 
past  to  permit  purchases  by  any  person 
of  up  to  five  percent  of  the  total  offering, 
and  the  five-percent  limitation  now  is 
established  in  revised  and  redesignated 
S  563b.3(c)(e)(i).  In  addition.  Uie  Board 
provides  in  new  i  S63b.  3(d)(5)  that  a 
converting  insured  institution  may  adopt 
in  its  plan  of  conversion  a  provision 
permitting  any  person  in  the  public 
offering  or  the  direct  community  offering 
to  purchase  a  percentage  of  stock  less 
than  ten  percent  of  the  total  offering, 
provided  that  orders  for  conversion 
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stock  exceeding  five  percent  of  the  total 
offering  shall  not  exceed  in  the 
aggregate  ten  percent  of  the  total 
offering. 

3.  Subscription  Rights 

Because  of  its  revision  of  the  purchase 
limitations,  the  Board  has  determined  to 
revise  its  current  regulations 
establishing  the  subscription  rights  of 
eligible  account  holders,  supplemental 
eligible  account  holders,  and  voting 
members.  Under  the  subscription  lights 
formulas  established  in  the  current 
regulations,  very  few  association 
members  receive  subscription  rights  to 
purchase  a  percentage  of  stock  equal  to 
the  percentage  of  stock  that  may  be 
purchased  by  any  person  in  the  public 
offering  or  the  direct  commiinity 
offering.  Of  course,  subscribers  are  frea 
to  participate  in  the  public  offering  or 
the  direct  community  offering,  subject  to 
the  general  purchase  limitations 
established  in  the  Conversion 
Regulations.  The  Board  realizes, 
however,  that  this  is  not  always 
practicable  for  subscribers,  particularly 
those  without  established  brokerage 
accotmts.  Therefore,  the  Board  is 
revising  the  current  regulatory  formulas 
for  determining  subscription  rights  to 
provide  that  all  eligible  account  holders 
[i  563b.3(c](2)),  supplemental  eligible 
account  holders  (S  563b.3(c)(4)),  and 
voting  members  (S  563b.3(c)(5))  shall 
have  the  right  to  purchase,  at  a 
minimum,  the  maximum  percentage  of 
stock  that  may  be  purchased  by  any 
person  in  the  public  offering  or  the 
direct  community  offering. 
Oversubscriptions  will  be  adjusted 
according  to  the  priorities  ali«ady 
established  in  the  regulations.  In 
addition  to  ensuring  receipt  by 
association  members  of  full  and 
equitable  stock  subscription  rights,  the 
Board's  revisions  will  reduce  the 
expense  of  conversion  by  enabling 
converting  insured  institutions  to 
eliminate  fees  paid  to  conversion  agents 
to  determine  each  individual  association 
member's  subscription  rights.  To  further 
encourage  full  participation  in  the 
conversion  by  association  membeVs,  the 
Board  is  amending  8  563b.7(g)(3).  which 
requires  a  converting  insured  institution 
to  refund  to  subscribers  any  difference 
between  the  maximum  subscription 
price  and  public  offering  price,  to 
provide  that  subscribers  may 
affirmatively  elect  to  have  the  difference 
appUed  to  the  purchase  of  additional 
shares. 

4.  Aggregate  Purchases  by  Management 

Current  |  6e3b.3(c)(8)  limits  the 
aggregate  purchases  of  conversion  stock 
by  the  officers  and  directors  of 


converting  insured  institutions  to  25 
percent  of  the  total  offering.  The  purpose 
of  the  limitation  is  to  assure  that 
ownership  control  of  converting  insured 
institutions  will  not  be  acquired  by 
management  during  a  conversion.  The 
Board  believes,  however,  that  the  25- 
percent  limitation  is  too  restrictive  in  the 
case  of  smaller  institutions,  where 
percentage  stock  ownership  has  less  of 
an  impact  than  in  large  institutions  the 
stock  of  which  is  actively  traded. 
Therefore,  the  Board  is  providing  in 
revised  S  563b.3(c)(8)  for  increased 
aggregate  management  purchases 
pursuant  to  a  sliding  scale  based  on 
institutional  size,  from  25  percent  for 
larger  institutions  to  35  percent  for 
smaller  institutions. 

5.  Management  Resale  Restrictions 

In  order  to  make  management 
participation  in  the  conversion  process 
subject  to  less  restriction,  the  Board  is 
amending  9  563b.3(c)(17}  to  reduce  from 
three  years  to  one  year  the  no-resale 
restriction  on  stock  purchased  in  a 
conversion  by  officers  and  directors. 

A  Wide  Distribution  of  Conversion 
Stock 

One  of  the  purposes  of  the  Board's 
conversion  stock  purchase  limitations  is 
to  ensure  as  much  as  is  possible  that 
there  will  be  a  suffidendy  wide 
distribution  of  the  conversion  stock  to 
support  an  active  trading  market.  This 
enables  association  members  to  sell 
securities  acquired  in  the  conversion  for 
their  established  market  value.  The 
Board  does  not  believe  that  this 
objective  will  be  comprised  by  the 
easing  of  current  purchase  limitations. 
However,  in  view  of  that  objective,  the 
Board  is  adding  new  {J  S63b.3(c)(e](U) 
and  563b.3(c)(e](iii)  to  provide  (a)  a 
requirement  that  orders  for  stock  in  the 
pubUc  offering  or  the  direct  community 
offering  shall  first  be  filled  up  to  a 
maximum  of  two  percent  of  the 
conversion  stock  and  thereafter 
remaining  shares  shall  be  aUocated  on 
an  equal  number  of  shares  basis  per 
order  until  all  orders  have  been  filled, 
and  (b)  s  requirement  that  the  stock  be 
offered  and  sold  in  the  public  offering  or 
the  direct  community  offering  in  a 
manner  that  will  achieve  the  widest 
distribution  of  the  stock. 

Conversion  Prooess — ^Filing,  Nodes, 
Proxy  Solicitation,  Subscription 
Offering,  Public  Offering 

The  Board  has  determined  that  the 
following  revisions  to  the  Conversion 
Regulations  will  enable  converting 
insured  institutions  to  significantiy 
reduce  the  expense  and  time  of 
conversion. 


1.  Minima]  Filing  Requirement 

Current  9  563b.8(b)  provides  that  an 
application  for  conversion  shall  not  be 
accepted  for  filing  unless  it  includes  (a) 
a  plan  of  conversion,  (b)  a  preliminary 
proxy  statement  with  signed  financial 
statements,  and  (c)  a  preliminary  form 
of  proxy.  Because  the  Board's  Form  PS 
proxy  statement  requires  disclosure  of 
the  estimated  pro  forma  market  value  of 
the  conversion  stock,  9  563b.8(b) 
effectively  also  requires  the  filing  of  the 
independant  appraisal.  It  has  been  the 
Board's  experience,  however,  that  many 
conversion  applicants  file  applications 
for  the  purpose  of  establishing  a  filing 
date  for  processing  purposes  rather  than 
with  an  intent  to  immediately  proceed 
with  conversioa  For  these  applicants 
the  9  563b.8(b)  requirements  result  in  a 
very  substantial  expenditure  of  funds 
that  will  have  to  be  incurred  a  second 
time  when  all  of  the  documents  are 
updated  to  reflect  the  financial  condition 
of  the  converting  insured  institution  as 
of  the  date  of  Board  approval.  The 
Board  therefore  is  revising  9  563b.8(b)  to 
provide  that  an  application  which 
contains  only  a  materially  complete  plan 
of  conversion  shall  be  accepted  for  filing 
if  the  applicant  requests  that  the 
application  not  be  reviewed  until  the 
applicant  requests  and  the  Corporation 
consents  to  the  filing  of  the  other 
conversion  documents. 

Z  Deletion  of  Mailing  of  Notice  of  Filing 

Currmt  9  5e3b.4(b)  requires  a 
converting  insured  institution  to  mail  to 
each  eligible  account  holder  a 
prescribed  written  notice  that  it  has 
filed  a  properly  executed  and  materially 
complete  application  for  conversion 
with  the  Board.  The  Board  believes  that 
this  mailing  requirement  results  in 
unnecessary  expense  to  converting 
insuredinstitutions,  and  is  amending 
9  563b.4(b)  to  provide  for  the  posting  of 
the  written  notice  in  the  offices  of 
converting  insured  institutions.  The 
requirement  that  the  notice  also  be 
published  in  appropriate  newspapers  is 
being  retained. 

3.  Limited  Proxy  Statement  Distribution 

Current  9  563b.6(c)  requires  that  the 
proxy  statement  authorized  for  use  by 
the  Corporation  in  connection  with  the 
meeting  of  the  association  members  held 
to  vote  on  the  plan  of  conversion  be 
mailed  not  only  to  the  voting  members 
of  the  converting  insiued  institution  but 
to  eligible  account  holders  and 
supplemental  eligible  account  holders 
who  may  no  longer  be  voting  members. 
The  Boaird  is  deleting  the  latter 
requirement  from  9  5e3b.6(c),  and  in 
new  9  663b.e(d)  provides  that  a 
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converting  insured  institution  may  give 
written  notice  to  eligible  account 
holders  and  supplemental  eligible 
account  holders  who  are  not  voting 
members  of  the  proposed  conversion 
and  the  meeting  of  the  association 
members. 

4.  Limited  Subscription  Offering 
Circular  Distribution 

Current  55  563b.7[g)(l)  and 
563b.7(g){2)  require  converting  insured 
institutions  to  distribute  the  final 
offering  circular  for  the  subscription 
offering  and  subscription  order  forms  to 
eligible  account  holders,  supplemental 
eligible  account  holders,  and  voting 
members.  It  has  been  the  Board's 
experience  that  in  most  conversions  a 
relatively  small  percentage  of  eligible 
subscribers  actually  subscribe  for  the 
purchase  of  conversion  stock.  Therefore, 
the  Board  is  amending  55  563b.3(d)(6) 
and  S63b.3(d)(7]  to  permit  a  converting 
insured  institution  to  adopt  in  its  plan  of 
conversion  the  provision  that  the 
converting  insured  institution  shall  not 
be  required  to  distribute  copies  of  the 
final  subscription  offering  circular  to 
voting  members  who  receive  a  proxy 
statement  pursuant  to  5  563b.6(c)  and 
eligible  account  holders  and 
supplemental  eligible  account  holders 
who  receive  written  notice  of  the 
proposed  conversion  pursuant  to 
5  563b.6(d)  and  do  not  return  to  the 
converting  insured  institution  a  request 
for  the  receipt  of  the  final  subscription 
offering  circular  enclosed  with  the  proxy 
statement  or  notice.  Current 
5  563b.7{g)(l)  also  U  amended  to 
conform  with  these  new  optional 
provisions. 

5.  Commencement  and  Completion  of 
Conversion  Stock  Offering 

It  is  a  standard  condition  to  Board 
resolutions  approving  applications  for 
conversion  that  the  converting  insured 
institution  commence  its  subscription 
offering  within  45  days  after  the  meeting 
of  the  association  members  held  to  vote 
on  the  plan  of  conversion.  A  principal 
piupose  of  this  requirement  was  to 
enable  the  Board  to  regulate  the  order  of 
its  approvals  of  conversion  applications 
in  a  manner  that  would  enable  those 
applicants  who  were  prepared  to  market 
their  stock  to  be  processed  on  a  priority 
basis. 

It  is  the  view  of  the  Board  that  the 
management  of  converted  insured 
institutions  should  be  given  the 
tiexibility  to  determine  when  to 
commenc»the  mariceting  of  conversion 
stock  to  take  advantage  of  optimal 
market  conditions.  Therefore,  the  Board 
has  determined  not  to  impose  the  45-day 
requirement  for  the  commencement  of 
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the  subscription  offering  in  futme  Board 
resolutions,  and  it  is  providing  in  new 
5  563b.3(c)(ll)  that  a  converting  insured 
institution  may  have  as  long  as  two 
years  from  the  date  the  association 
members  approve  the  plan  of  coversion 
to  complete  the  sale  of  all  the 
conversion  stock.  However,  in  order  to   • 
continue  to  regulate  the  processing  of 
conversion  applications,  the  Board  in 
new  5  563b.3(dK2]  provides  that  a 
converting  insiuied  institution  may  adopt 
as  an  optional  provision  in  its  plan  of 
conversion  a  requirement  that  the 
subscription  offering  be  commenced 
within  45  days  after  the  meeting  of  the 
association  members,  and  provides  in 
new  5  563b.3(j]  that  the  applications  of 
converting  insured  institutions  which 
contain  that  provision  will  be  processed 
for  Board  review  and  approval  on  a 
priority  basis. 

&  Concurrent  I^xy  Solicitation  and 
Stock  Offeriitg 

Under  the  Board's  current  regulations, 
the  subscription  offering  cannot  begin 
until  the  plan  of  conversion  is  approved 
by  the  association  members.  The  Board 
beUeves  that  some  converting  insured 
institutions  may  wish  to  take  advantage 
of  a  compressed  conversion  procedure, 
and  it  therefore  is  providing  in  new 
5  563b.3(d)(l)  that  a  converting  insured 
institution  may  commence  the 
subscription  offering,  and  provided  that 
the  subscription  offering  has 
commenced,  may  commence  the  public 
offering  or  the  dkect  community  offering 
concurrentiy  with  the  mailing  of  the 
proxy  statement  to  the  association 
members,  and  may  close  the 
subscripticm  offering  prior  to  the  meeting 
of  the  association  members,  provided 
that  all  offers  and  sales  of  conversion 
stock  are  conditioned  upon  the  approval 
of  the  plan  of  conversion  by  the 
association  members.  Also,  the  Board  is 
amending  5  563b.7(g)(4)(ii)  to  provide 
that  the  maximum  period  for  tiie 
subscription  offering  shall  be  50  days 
after  the  mailing  of  the  subscription 
offering  order  forms. 

Extended  Public  Sales 

It  is  not  contemplated  under  the 
Board's  current  Conversion  Regulations 
that  there  shall  be  an  extended  period  of 
time  between  the  completion  of  the 
subscription  offering  and  the  completion 
of  the  public  offering  or  the  direct 
community  offering.  Indeed.  5  5e3b.7(i) 
requires  that  the  public  sale  of  all  non- 
subscribed  shares  be  con^leted  within 
45  days  after  the  con4>letion  of  the 
subscription  offering,  unless  extended 
by  the  Corporation.  The  reason  that  the 
public  sale  should  be  completed  as  soon 
as  possible  after  the  subscription 


offering  is  that  the  converting  insured 
institution  is  holding  in  the  interim 
between  tiie  subscription  offering  and 
the  public  sale  funds  paid  by  association 
members  in  the  exercise  of  their 
subscription  rights.  Disclosure  to 
potential  subscribers  that  the  public  sale 
may  be  delayed  writh  the  Corporation's 
consent  does  not  in  the  Board's  view, 
adequately  address  the  issue  of  whether 
it  is  fair  treatment  to  association 
members  to  hold  their  funds  for  an 
indefinite  period  of  time  in  connection 
with  the  sale  of  all  the  remaining  stock 
to  die  public;  ax  does  it  adequately 
address  the  issues  that  may  arise  idien 
during  die  interval  between  the 
subscription  offering  and  the  public  sale 
there  occurs  a  material  event, 
circumstance,  or  change  of  circumstance 
concerning  the  converting  insured 
institution  or  its  conversion.  Qeariy. 
subscribing  association  members  are 
entided  to  base  their  investment 
decisions  upon  the  same  information 
provided  to  die  investing  publia 

Because  of  the  recent  volatile  market 
for  the  stock  of  savings  and  loan 
institutions,  the  Board  has  witnessed  a  . 
significant  increase  in  the  number  of 
converting  insured  institutions  wdilch 
seek  one  or  more  extensions  of  time  to 
complete  the  public  sale  of  their  stock 
due  to  adverse  market  conditions.  In 
granting  extentions  of  time  the  Board 
routinely  has  imposed  the  conditions 
that  sulMcribers  (a)  be  paid  interest  on 
their  subscriptions  at  no  less  than  the 
passbook  rate  fitim  the  date  the 
extension  of  time  is  granted,  and  fb]  be 
given  the  right  to  increase,  decrease,  or 
rescind  their  subscriptions  during  this 
extension  period.  Communications  to 
subscribers  concerning  dieir  redssion 
rights  constitute  additional  subscription 
offering  materials  which  must  be 
declared  effective  by  the  Corporation, 
and  the  Corporation  has  conditioned  its 
declaration  of  effectiveness  upon  the 
inclusion  in  the  communications  of 
Current  financial  and  other  information 
concerning  the  converting  insured 
institution. 

The  Board  has  determined  to  confirm 
in  new  55  563b.7(j)  and  563b.7(k)  die 
continued  applicability  of  the  conditions 
it  has  required  in  connection  with  the 
granting  of  extensions  of  time  to 
complete  the  public  stde  of  conversion 
stock.  Section  S63b.7(j)  provides  that  a 
converting  insured  institution  shall  pay 
interest  at  no  less  than  the  passbook 
rate  on  all  amounts  paid  by  cash,  check, 
or  money  order  to  purchase  stock  in  the 
subscription  offering  and  the  direct 
community  offering  from  the  date 
payment  is  received  until  the  completion 
or  termination  of  the  conversion.  Section 
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563b.7(k)(l)  provides  that  the 

Corporation  may  grant  one  or  more 
extensions  of  time  to  complete  the  sale 
of  all  shares  of  stock,  provided  that  no 
single  extension  shall  exceed  90  days. 
Section  563b.7(k](2)  provides  that  a 
converting  insured  institution  shall 
distribute  to  subscribers  and  persons 
who  may  have  ordered  stock  in  a  direct 
community  offering  a  post-effective 
amendment  to  the  offering  circular  filed 
and  declared  effective  by  the 
Corporation  under  S  563b.7(k)  (k)  which 
shall  notify  subscribers  and  ordering 
persons  of  the  extension  of  time  and  of 
their  right  to  increase,  decrease,  or 
rescind  their  subscriptions  or  orders  at 
any  time  prior  to  (1)  20  days  before  the 
end  of  the  extension  period,  or  (2]  the 
date  of  the  commencement  of  the  public 
offering  or  the  direct  community 
offering,  provided  that  if  the  public 
offering  or  the  direct  community  offering 
is  not  completed  within  20  days  after 
commencement,  the  converting  insured 
institution  shall  honor  all  instructions 
received  during  the  20-day  period  to 
increase,  decrease,  or  rescind 
subscriptions  or  orders.  Section 
5e3b.7(k)(3]  defines  for  the  purpose  of 
S  563b.7(k](2)  the  commencement  of  the 
public  offering  as  the  date  of  the  filing 
with  die  Corporation  of  the  preliminary 
offering  circular,  and  the 
conunencement  of  the  direct  community 
offering  as  the  date  of  the  declaration  of 
effectiveness  of  the  final  offering 
circular.  Section  563b.7(k)(4]  requires 
converting  insured  institutions  to  file 
with  and  have  declared  effective  by  the 
Corporation  a  post-effective  amendment 
to  the  subscription  offering  circular  upon 
the  occurrence  of  an  event, 
circiunstance,  or  change  of  circumstance 
which  would  be  material  to  the 
investment  decision  of  a  subscriber  or 
an  ordering  person.  Finally, 
§  563b.7(k)(5)  requires  that  a 
S  563b.7(k)(4J  post-effective  amendment 
be  distributed  to  all  subscribers  and 
ordering  persons,  and  that  they  be  given 
the  opportunity  to  increase,  decrease,  or 
rescind  their  subscriptions  or  orders. 

Acquisition  of  the  Securities  of 
Converting  and  Converted  Insured 
Institutions 

Acquisitions  of  securities  of 
converting  and  converted  Insured 
institutions  are  regulated  by  the  Board 
under  S§  563b.3(i)  and  563b.9.  Section 
563b.3(i)(2)  requires  converting  insured 
institutions  to  enter  into  an  agreement 
with  the  Corporation  not  to  permit  for 
three  years  following  conversion  the 
acquisition  of  25  percent  of  the  stock  of 
the  converted  insured  institution  by  any 
company  significantly  engaged  in  an 
unrelated  business  activity.  Under 


S  563b.3(i)(3).  converting  insured 
institutions  may  provide  in  their  stock 
charters  a  provision  substantially 
similar  to  die  agreement  with  the 
Corporation,  except  that  there  is  no  time 
limit  on  the  effectiveness  of  the  optional 
charter  provision,  and  the  charter  may 
provide  that  the  provision  may  be 
amended  only  by  a  supermajority  vote 
of  75  percent  of  the  eligible  votes.  In 
addition,  the  Board  since  1980  has 
permitted  converting  insured  institutions 
to  include  in  their  stock  charters  a  five- 
year  prohibition  against  the  acquisition 
by  any  person  of  ten  percent  or  more  of 
the  converted  insured  institution's  stock. 
Section  563b.9  restricts  pre-conversion 
and  post-conversion  offers  to  acquire 
and  acquisitions  of  subscription  rights 
and  capital  stock.  The  post-conversion 
restriction.  |  563b.9(d),  prohibits  for 
three  years  after  conversion  an  offer  to 
acquire  or  the  acquisition  by  any  person 
of  more  than  ten  percent  of  any  class 
equity  secxirity  of  a  converted  insured 
institution  without  prior  Board  approval. 

The  Board  does  not  believe  that  it  is 
proper  for  it  to  be  interposed,  as  it  is 
under  9  5636.9(d),  between  a  converted 
insured  institution  and  an  acquiring 
party  in  situations  that  do  not  require 
the  Board's  oversight  A  principal 
purpose  of  the  9  5e3b.9(d)  three-year 
acquisition  restriction  is  to  protect  the 
integrity  of  the  conversion  process, 
particularly  the  independent  appraisal. 
However,  the  Board  believes  that  a  one- 
year  restriction  is  sufficient  for  its 
oversight  purposes.  Therefore,  the  Board 
is  amending  9  563b.9(d]  to  reduce  the 
restricted  acquisition  period  from  three 
years  to  one  year.  In  addition,  the  Board 
is  taking  this  opportunity  to  locate  in  a 
single  section  of  the  Conversion 
Regulations  all  of  the  pre-conversion 
and  post-conversion  acquisition 
restrictions.  Therefore,  Uie  various 
subsections  of  9  563b.9  have  been 
redesignated  as  subsections  of 
9  563b.3(i] 

As  a  matter  of  poUcy,  the  Board  does 
not  believe  that  it  should  impose  upon 
converting  insured  institutions 
provisions  that  restrict  the  acquisition  of 
their  stock  for  a  significant  period  of 
time.  Therefore,  the  Board  is  deleting  the 
requirement  of  9  563b.3(i](2]  and  that  a 
converting  insured  institution  agree  with 
the  Corporation  not  to  permit  a  company 
engaged  in  an  unrelated  business  to 
acquire  control  of  the  converted  insxired 
institution  for  three  years  following  the 
completion  of  the  conversion. 

The  Board  also  as  a  matter  of  policy 
does  not  favor  perpetual  anti-takeover 
charter  provisions,  particularly  those 
which  require  a  supermajority  vote  to 
amend.  However,  the  Board  recognizes 


that  stockholders  of  converted  insured 
institutions  should  be  permitted 
substantial  latitude  in  determining 
whether  it  is  in  the  corporate  interest  to 
adopt  anti-takeover  charter  provisions. 
Therefore,  the  Board  is  deleting  the 
current  optional  anti-takeover  charter 
provision  of  9  S63b.3(i}(3),  and  is  adding 
new  9  563b.3(i](6),  which  permits 
converting  insured  institutions  to  adopt 
a  charter  provision  which  prohibits  for  a 
three-year  period  following  conversion 
the  acquisition  by  any  person  of  more 
than  ten  percent  of  the  equity  securities 
of  the  converted  insured  institution.  The 
optional  charter  provision  may  be 
amended  upon  the  minimum  stoclcholder 
vote  required  for  charter  amendments 
under  applicable  Federal  or  State  law, 
and  it  may  be  readopted  annually  by  the 
stockholders  of  a  converted  insured 
institution  for  successive  one-year  terms 
after  the  expiration  of  the  original  three- 
year  period. 

Stock  Option  Plans 

The  Board  is  redesignating 
9  563b.3(d)(6)  as  9  5d3b.3(d](ll),  and  is 
amending  redesignated  9  563b.3(d)(ll) 
to  specify  the  permissive  terms  of 
employee  stock  option  plans  adopted  in 
connection  with  a  conversion. 

Holding  Company  and  Merger 
Transactions 

Pursuant  to  revised  9  563b.9,  the 
Board  will  accept  on  a  test-case  basis 
applications  for  conversion  that  provide 
for  the  acquisition  of  all  of  the  stock  of  a 
converting  insured  institution  by  a 
newly  formed  holding  company.  In  sudi 
a  transaction,  eligible  account  holders, 
supplemental  eli^ble  account  holders, 
voting  members,  and  the  public  will  be 
offered  the  stock  of  the  holding  company 
for  an  aggregate  price  based  upon  an 
independent  appraised  valuation. 

Pursuant  to  new  9  563b.l0,  the  Board 
will  accept  on  a  test-case  basis 
applications  for  conversion  that  provide 
for  one  of  three  possible  transactions: 
(1)  "The  acquisition  of  all  of  the  stock  of 
a  converting  insured  institution  by  an 
existing  savings  and  loan  holding 
company;  (2)  the  merger  of  a  converting 
insured  institution  into  an  existing 
insured  stock  institution  subsidiary  of  a 
holding  company;  and  (3)  the  merger  of 
a  converting  insured  institution  into  an 
existing  insured  stock  institution.  In 
transactions  (1)  and  (2),  holding 
company  stock  Will  be  offered  to  eligible 
account  holders,  supplemental  eligible 
account  holders,  voting  members,  and 
the  public  at  a  price  based  upon  an 
independent  appraised  valuation;  in 
transaction  (3),  the  securities  offered 
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will  be  the  stock  of  die  surviving  stock 
institution. 

llie  Board  is  adopting  these 
provisions  because  it  believes  that 
savings  and  loan  institutions  should  be 
given  the  flexibility  to  detennine  their 
operating  structures.  Moreover. 
i  563b.l0  holding  company  and  merger 
transactions  will  facilitate  the 
conversions  of  insured  institutions  since 
existing  stock  institutions  with 
established  markets  for  their  stock  often 
an  in  a  better  position  to  market 
additional  equity  securities  than  are 
newly-organized  stock  institutions.  In 
addition,  subscribing  association 
members  will  benefit  from  the  more 
liquid  maricet  for  the  equity  securities  of 
larger  insured  stock  institutions  or 
holding  companies. 

Delegation  of  Authority 

The  Board  in  new  9  5e3b.8(w)  is 
delegating  to  the  General  Counsel  or  his 
designee  (1)  the  authority  to  establish 
the  order  of  processing  of  applications 
for  conversion  piuvutint  to  Section  402 
(j)(6]  of  the  National  Housing  Act  of 
1934.  as  amended.  12  U.S.C  S  1725U)(6), 
and  (2)  the  authority  to  approve  but  not 
to  deny  applications  for  conversion,  and, 
with  certain  exceptions,  to  exercise  any 
other  authority  of  the  corporation  under 
PartSesb. 

Solidtatioa  of  Commants 

The  Board  has  determined  tiiat  the 
notice  and  public  comment  prooedurea 
of  5  U.S.C  S52(b)  and  12  CFR  506.11.  and 
the  30-day  delayed  effective  date 
imposed  by  5  U.S.C  552(d)  and  12  CFR 
506.14  are  unnecessary  and  not  in  the 
public  interest  Hie  amendments 
adopted  by  the  Board  significantly  ease 
current  restrictions,  provide  increased 
flexibility  to  converting  insured 
institutions,  and  will  enable  converting 
Insured  institutions  to  substantially 
reduce  the  time  and  expense  of 
conversion.  Because  of  these  factors,  the 
Board  finds  that  it  is  in  the  public 
Interest  for  Insured  institutions  which 
Intend  to  convert  to  the  stock  form  of 
oiganixatian  to  be  permitted  to  take 
Immediate  advantage  of  die  revised 
regulations.  However,  the  Board  solicits 
comments  on  its  Conversion 
Reguladons.  both  as  to  the  amendmrats 
adopted  here  and  as  to  any  other  current 
provision  or  provisions  of  the 
Conversion  Regulations.  Comments  will 
be  accepted  for  a  eo<lay  period 
following  the  effective  date  of  the 
amendments. 

Regulatory  FlaxibiBty  Act  Cerdficatkn 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act  Pub.  L  No.  96-354. 94 
Stat  1164  (September  19. 1960),  die 


Board  certifies  that  die  amendments  wiU 
not  have  a  significant  inqiact  on  a 
substantial  number  of  small  entities. 

list  of  Subjects  !■  U  CFR  Part  SSSb 

Savings  and  loan  associations. 
Securities. 

Accordin^y.  the  Board  hereby 
amends  Part  563b.  Subchapter  D, 
Chapter  V  of  Tide  12.  Code  of  Federal 
Regulations,  as  set  forth  below. 

SUBCHAPTER  ^-FEDERAL  8AVM08  AND 
LOAN  MSURANCE  CORPORATKM 

PART  S63l>-CONVERSK)NS  FROM 
MUTUAL  TO  STOCK  FORM 

1.  Revise  §  563b.2(a)(31)  to  read  as 
follows: 

f  SoSbit   DeflnWonaa 

(a)  •  •  • 

(31)  Subscription  offering.  The  term 
"subscription  offering"  refers  to  die 
offering  of  shares  of  capital  stock, 
through  nontransferable  subscription 
ri^ts  issued  to:  (1)  eligible  account 
holders  as  required  by  S  563b.3(c)(2):  (2) 
supplemental  eligible  account  holders  as 
required  by  1 563b.3(c)(4);  (3)  members 
entided  to  vote  at  die  meetiiijg  called  to 
consider  die  conversion  as  required  by 
I  563b.3(cH5):  (4)  directors,  officers  and 
employaas,  as  permitted  by 
f  S63b  J(dXI):  and  (5)  eligible  account 
holders,  supplemental  eligible  account 
hoklars.  and  votina  maadMrs  as 
PMBittad  by  |  •6SbJ(dX4). 
•       •       •       •       • 

2.  Amand  |  MISbJ  by  revisfaig 
P«»««raph»  (cK2).  (4).  (5).  (6).  (7),  and  (8): 
redaaignadng  paragraphs  (c)(ll)  dut)ui^ 
(20)  as  (cXli)  diroi«h  (21),  respectively, 
adding  new  paragraph  (c)(ll):  and 
revising  redesignated  paragraph  (cXlT); 
to  read  as  follows: 

|S63b4   Qemniprtnelplaafor 


(c)  Required  provisions  in  plan  of 
conversion.  The  plan  of  conv««ion 
shalk 


(2)  Provide  diat  each  eligible  account 
holder  shall  receive,  widiout  payment 
nontransferable  subscription  rights  to 
purchase  capital  stock  in  an  amount 
equal  to  the  greater  of  the  maximum 
purchase  limitation  established  for  die 
public  offering  or  the  direct  community 
offering  purauant  to  paragraph  (c)(6)  or 
(d)(5)  of  this  section,  one-tenth  of  one 
percent  of  die  total  offering  of  shares,  or 
15  times  the  product  (rounded  down  to 
the  next  whole  number)  obtained  by 
multiplying  die  total  number  of  shares  of 
capital  stock  to  be  issued  by  a  fraction 
of  which  the  numerator  is  the  amount  of 


die  qualifying  deposit  of  die  eligible 
account  bidder  and  the  denominator  is 
the  total  amount  of  qualifying  deposits 
of  all  eligible  account  holders  in  the 
converting  insured  institution. 

(i)  In  die  event  of  an  oversubscription 
to  capital  stock  pursuant  to  diis 
paragraph  (c)(2).  shares  shaU  be 
allocated  among  subscribing  eligible 
account  holders  so  as  to  permit  each 
such  account  holder,  to  the  extent 
possible,  to  purchase  a  number  of  shares 
sufficient  to  make  his  total  allocation 
equal  to  100  shares. 

(ii)  Any  shares  not  allocated  in 
accordance  with  paragraph  (c)(2)(i)  of 
this  section  shall  be  allocateid  among  the 
subscribing  eligible  account  holders  on 
such  equitable  basis,  related  to  the 
amounts  of  their  respective  qualifying 
deposits,  as  may  be  provided  in  the  plan 
of  conversion. 


(4)  Provide  diat  in  plans  involving  an 
eligibility  record  date  that  is  more  than 
15  mon^  prior  to  the  date  of  the  latest 
amendment  to  die  application  for 
conversion  filed  prior  to  Board  approval, 
a  supplemental  eligibility  record  date  be 
determined  whereby  eadi  su|q>lemental 
eligible  account  hoMer  of  the  converting 
institution  shall  receive,  without 
payment  nontransferable  subscription 
ri^its  to  purchase  capital  stock  in  an 
amount  equal  to  the  greater  of  die 
mairiiniim  purchase  limitation 
established  for  the  public  offering  or  die 
direct  oommonity  offering  pursuant  to 
paragraph  (cM6)  or  (dX5)  of  diis  section, 
one-tenth  ci  one  percent  of  the  total 
offning  of  shares,  or  15  times  the 
product  (rounded  down  to  the  next 
whole  number)  obtained  by  multiplying 
the  total  number  of  shares  of  capital 
stock  to  be  issued  by  a  fraction  of  whidi 
the  numerator  is  die  amount  of  the 
qualifying  deposit  of  the  supplemental 
eligible  aooount  holder  and  die 
denominator  is  the  total  amount  of  the 
qualifying  dqwsits  of  all  supplemental 
eligible  account  holders  in  die 
converting  insured  institution  on  the 
supplemental  eligibUify  record  date. 

(i)  Subscription  ri^ts  received 
pursuant  to  diis  paragraph  (c)(4)  shaU  be 
subordinated  to  all  rl^ts  received  by 
eligible  account  holders  to  piut^hase 
shares  pursuant  to  paragraphs  (c)(2)  and 
(c)(3)  of  diis  section. 

(ii)  Any  nontransferable  subscription 
ri|^ts  to  purchase  shares  received  by  an 
eligible  account  holder  in  accordance 
widi  paragraph  (c)(2)  of  this  section 
shall  be  applied  in  partial  satisfaction  of 
the  subscription  ri^ts  to  be  distributed 
pursuant  to  this  paragraph  (c)(4)  of  this 
section. 
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(iii)  In  the  event  of  an 
oversubscription  to  capital  stock 
pursuant  to  this  paragraph  (c)(4),  shares 
shall  be  allocated  among  the  subscribing 
supplemental  eUgible  account  holders  so 
as  to  permit  each  such  supplemental 
account  holder,  to  the  extent  possible,  to 
purchase  a  niunber  of  shares  sufBdent 
to  make  his  total  allocation  (including 
the  number  of  shares,  if  any,  allocated  in 
accordance  with  paragraph  (cX2]  of  this 
section)  equal  to  100  shares. 

(iv)  Any  shares  not  allocated  in 
accordance  with  paragraph  (c)(4)(iii]  of 
this  section  shall  be  allocated  among  the 
subscribing  supplemental  eligible 
account  holders  on  such  equitable  basis, 
related  to  the  amounts  of  their 
respective  qualifying  deposits,  as  may 
be  provided  in  the  plan  of  conversion. 

(5)  Provide  that  association  voting 
members  who  are  not  either  eligible 
account  holders  or  supplemental  eligible 
account  holders  shall  receive,  without 
payment.  Dontransf^able  subscripticm 
rights  to  purchase  capital  stock  in  an 
amount  equal  to  the  greater  of  the 
m£iximum  purchase  limitation 
established  for  the  public  ofiering  or  the 
direct  community  offering  pursuant  to 
paragraph  (c)(0)  or  (dX5)  ck  this  section, 
or  one-tenth  of  one  percent  of  the  total 
offering  of  shares. 

(i)  Subscription  rights  received 
pursuant  to  this  paragraph  (c)(5)  shall  be 
subordinated  to  all  rights  received  by 
eligible  account  holders  and 
supplemental  account  holders  to 
purchase  shares  pursuant  to  paragraphs 
(c)(2).  (c)(3),  and  (c)(4)  of  this  section. 

(ii)  In  the-event  of  an  oversubscription 
to  capital  stock  pursuant  to  this 
paragraph  (c)(5).  shares  shall  be 
allocated  among  the  subscribing  voting 
members  on  such  equitable  basis  as 
may  be  provided  in  the  plan  of 
conversion. 

(6)  Provide  that  any  shares  of  the 
converting  insured  institution  not  sold  in 
the  subscription  offering  shall  be  sold 
either  in  a  public  offering  through  an 
underwriter  or  directly  by  the  converting 
insured  institution  in  •  direct  community 
offering,  subject  to  the  applicant 
demonstrating  to  the  Corporation  the 
feasibility  of  the  method  of  sale  and  to 
such  conditions  as  may  be  provided  in 
the  plan  of  conversion.  Such  conditions 
shall  include,  but  not  be  bmited  to: 

(i)  Subject  to  the  adoption  in  the  plan 
of  conversion  of  the  optional  provision 
of  paragraph  (d)(5)  of  this  section,  a 
condition  limiting  purchases  in  the 
pubUc  offering  or  the  direct  comninnity 
offering  by  any  person  together  ¥rith  any 
associate  or  group  of  persons  acting  in 
concert  to  a  percentage  of  the  total 
offering  of  shares  not  exceeding  five 
percent 


(ii)  A  condition  requiring  that  orders 
for  stock  in  any  public  offering  or  direct 
community  offering  shall  first  be  filled 
up  to  a  maximum  of  two  percent  of  the 
conversion  stock  and  thereafter 
remaining  shares  shall  be  allocated  on  a 
equal  number  of  shares  basis  per  order 
tmtil  all  orders  have  been  filled. 

(iii)  A  condition  requiring  the  stock  to 
be  offered  and  sold  in  the  public  offering 
or  the  direct  community  offering  to  be 
offered  and  sold  in  a  manner  that  will 
achieve  the  widest  distribution  of  the 
stock. 

(iv)  A  condition  that  any  direct 
community  offering  by  the  converting 
insured  institution  shall  give  a 
preference  to  natural  persons  residing  in 
the  counties  in  which  the  institution  has 
an  office. 

(7)  Subject  to  the  adoption  hi  the  plan 
of  conversion  of  the  optional  provision 
of  paragraph  (d)(5)  of  this  section, 
provide  that  the  number  of  shares  which 
any  person  together  with  any  associate 
or  group  of  persons  acting  in  concert 
may  subscribe  for  or  purchase  in  the 
conversion  shall  not  exceed  five  percent 
of  the  total  offering  of  shares.  For  the 
purpose  of  this  paragraph  (c)(7].  the 
members  of  the  converting  insured 
institution's  board  of  directors  shall  not 
be  deemed  to  be  associates  or  a  group  of 
persons  acting  in  concert  solely  as  a 
result  of  their  board  membership. 

(8)  Provide  that  the  total  number  of 
shares  which  officers  and  directors  of 
the  converting  insured  institution  and 
their  associates  may  purchase  in  the 
conversion  shall  not  exceed  35  percent 
of  the  total  offering  of  shares  in  the  case 
of  a  converting  insured  institation  with 
total  assets  of  less  than  $50  million,  or 
25  percent  of  the  total  offering  of  shares 
in  the  case  of  a  converting  insured 
institution  with  total  assets  of  $500 
million  or  more:  in  the  case  <d  a 
converting  insured  institution  with  total 
assets  in  excess  of  $50  million  but  less 
than  $500  million,  the  percentage  shall 
be  no  more  than  a  correspondingly 
appropriate  number  of  shares  based  on 
total  asset  size  (for  example,  30  percent 
in  the  case  of  a  converting  insured 
institution  with  total  assets  of  $275 
million). 

(11)  Establish  a  time  period  witfiin 
which  the  conversion  must  be  completed 
prior  to  termination.  The  time  period 
shall  be  not  more  than  24  months  firom 
the  date  the  association  members 
approve  the  plan  of  conversion  and  shaQ 
not  be  extended  by  the  converting 
insured  institution  or  the  Corporation. 

(17)  lYovlde  diat  all  shanea  of  capital 
stock  purchased  by  directors  and 


officers  on  original  issue  in  the 
conversion  either  directly  from  the 
insured  institution  (by  subscription  or 
otherwise)  or  from  an  underwriter  shall 
be  subject  to  the  restriction  that  the 
shares  shall  not  be  sold  for  a  period  of 
not  less  than  one  year  following  the  date 
of  purchase,  except  in  the  event  of  death 
of  the  director  or  officer. 

3.  Further  amend  S  563b.3  by 
redesignating  paragraph  (d)(1)  as  (d)(3); 
(d)(2)  as  (d)(4):  (d)(3)  as  (d)(8):  (d)(4)  as 
(d)(9):  (d)(5)  as  (d)(10);  (d)(6)  as  (d)(ll): 
(d)(7)  as  {d)(12):  and  S  (d)(8)  as  (d)(13): 
adding  new  paragraphs  (d)(1),  (d)(2).. 
(d)(5),  and  (d)(6):  and  revising 
redesignated  paragraph  (dXll);  to  read 
as  follows: 


(d)  Optional  provisions  in  plan  of 
conversion.  The  plan  of  conversion  may 
provide  any  or  all  of  the  following: 

(1)  Tliat  the  converting  insured 
institation  may  commence  the 
subscription  offering  and.  provided  that 
the  subscription  offering  has 
conunenced.  may  commence  the  public 
or  the  direct  community  offering 
concurrently  with  the  mailing  to 
association  members  pursuant  to 

S  563b.6(c)  of  this  Part  of  the  proxy 
statement  authorized  for  use  by  the 
Corporation,  and  may  close  the 
subscription  offering  before  the  meeting 
of  the  association  members  held  to  vote 
on  the  plan  of  conversion,  provided  that 
the  offer  and  sale  of  the  capital  stock 
shall  be  conditioned  upon  the  approval 
of  the  plan  of  conversion  by  the 
association  members  as  provided  in 
§  563b.S. 

(2)  That  die  sabscription  offering  shall 
commence  within  45  days  after  the  date 
of  the  meeting  of  the  association 
members  held  to  vote  on  the  plan  of 
conversion. 

(5)  That  purchases  in  the  public 
offering  or  in  the  direct  conununity 
offering  by  any  person  together  with  any 
associate  or  group  of  persons  acting  in 
concert  shall  be  limited  to  a  percentage 
less  than  ten  percent  of  the  total  offering 
of  shares,  provided  that  orders  for 
conversion  stock  exceeding  five  percent 
of  the  total  offering  shall  not  exceed  in 
the  aggregate  ten  percent  of  the  total 
offering. 

(6)  If  the  sabscription  offering  is  not 
commenced  prior  to  the  approval  of  the 
plan  of  conversion  by  the  association 
members,  the  proxy  soliciting  material 
distributed  to  association  members 
pursuant  to  i  S63b.8(c)  may  include  the 
statement  that  die  converting  insured 
institution  is  not  required  to  furnish  a 
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subscriptian  offering  circular  to  an 
association  member  unless  the 
association  member  returns  by  a  date 
certain  prior  to  the  commencement  of 
the  subscription  offering  an  attached 
postage  paid  postcard  or  otiier  written 
communication  requesting  the  receipt  of 
the  subscription  offering  circular. 

[7]  If  the  subscription  offering  is  not 
commenced  prior  to  the  approval  of  the 
plan  of  conversion  by  die  association 
members,  the  notice  distributed  to 
eligible  account  holders  and 
supplemental  eligible  account  holders 
who  are  not  voting  members  pursuant  to 
S  563b.6(d)  may  include  the  statement 
that  the  converting  insured  institution  is 
not  required  to  famish  a  subscription 
offering  circular  to  an  eligible  account 
holder  or  a  supplemental  eligible 
account  holder  without  voting  rights 
unless  the  eligible  account  holder  or  the 
supplemental  eligible  account  holder 
returns  by  a  date  certain  prior  to  the 
conlmencement  of  the  subscription 
offering  an  attached  postage  paid 
postcard  or  other  written 
communication  requesting  the  receipt  of 
the  subscription  offering  circular. 

(11)  Any  stock  option  plan  adopted  by 
a  converted  insured  institution  in 
connection  with  the  conversion  or 
within  one  year  after  completion  of  the 
conversion  shall:  (i)  Be  limited  to  ten 
percent  of  the  nimiber  of  outstanding 
shares  of  capital  stock:  (ii)  provide  for 
an  option  exercise  price  of  not  less  than 
the  fair  maricet  value  at  the  date  of 
grant  (iii)  limit  the  maximum  number  of 
options  that  may  be  granted  to  any 
person  to  30  percent  of  the  shares  ' 
covered  by  the  stock  option  plan:  (iv) 
restrict  any  person  from  receiving  or 
exercising  stock  options  if  he  owns  five 
percent  of  the  outstanding  shares  of 
capital  stock;  (v)  limit  the  maiHiniiiii 
number  of  options  that  may  be  granted 
in  the  aggregate  to  all  persons  who  are 
not  full-time  employees  to  30  percent  of 
the  shares  covered  by  the  stock  option 
plan:  (vi)  comply  with  Rule  ieb-3  of  the 
Securities  and  Exchange  Commission 
under  the  Securities  Exchange  Act  of 
1934. 12  CFR  240.16b-3:  (vii)  in  die  case 
of  options  granted  to  full-time 
employees,  be  limited  to  options  that 
qualify  as  incentive  stock  options  as 
defined  in  section  422A  of  the  Internal 
Revenue  Code  of  1954,  as  amended:  and 
(viii)  in  the  case  of  any  options  granted 
to  persons  who  are  not  full-time 
employees,  be  limited  to  options  that 
would  qualify  as  incentive  stock  options 
under  such  section  422A  other  than  with 
respect  to  the  requirement  for  full-time 
employment 


4.  Furdier  amend  f  5e3b.3  by  revising 
paragraph  (i)  and  adding  new  paragraph 
U}>  to  read  as  follows: 

(i)  Aoqui$ition  of  the  securities  of 
converting  and  converted  insured 
institutions. — (1)  Prohibited  transfers. 
Prior  to  the  completion  of  a  conversion, 
no  person  shall  transfer,  or  enter  into 
any  agreement  or  understanding  to 
transfer,  the  legal  or  beneficial 
ownership  of  conversion  subscription 
rights,  or  the  underiying  securities  to  the 
account  of  another. 

(2)  Prohibition  of  offers  during 
conversion.  Prior  to  the  completion  of  a 
conversion,  no  person  shall  make  any 
offer,  or  any  announcement  of  an  offer 
or  intent  to  make  an  offer,  for  any 
security  of  the  converting  insured 
institution  issued  in  connection  with  the 
conversion. 

(3)  Prohibition  on  offers  to  acquire 
and  acquisitions  of  stock  for  one  year 
following  conversion.  No  person  for  a 
period  of  one  year  following  the  date  of 
the  completion  of  the  conversion  shall 
direcdy  or  indirectiy  offer  to  acquire  or 
acquire  the  beneficial  ownership  of 
more  than  ten  percent  of  any  class  of  an 
equity  seciuity  of  an  insured  institution 
converted  in  accordance  widi  die 
provisions  of  Uiis  Part  563b,  without  the 
prior  written  approval  of  the 
Corporation. 

(4)  Exceptions,  (i)  Paragraphs  (i)(l) 
and  (i)(2)  of  this  section  shall  not  apply 
to  a  transfer,  agreement,  or 
understanding  to  transfer,  offer,  or 
announcement  of  an  offer  or  intent  to 
make  an  offer  which  (A)  pertains  only  to 
securities  to  be  purchased  pursuant  to 
paragraphs  (c)(8),  (d)(8),  or  (d)(13):  and 
(B)  has  die  prior  written  approval  of  the 
Corporation. 

(ii)  Paragraphs  (i)(2)  and  (i)(3)  shaU 
not  apply  to  any  offer  with  a  view 
toward  public  resale  made  exclusively 
to  the  association  or  underwriters  or 
selling  grou^  acting  on  its  behalf. 

(iii)  Unless  made  applicable  by  the 
Corporation  by  prior  advice  in  writing, 
the  prohibition  contained  in  paragraph 
(i)(3)  shall  not  apply  to  any  offer  or 
announcement  of  an  offer  whidi  if 
consummated  would  result  in  the 
acquisition  by  a  person,  together  with 
all  other  acquisitions  by  the  person  of 
the  same  class  of  securities  during  the 
preceding  12-mondi  period,  of  not  more 
than  one  percent  of  die  class  of 
securities. 

(5)  Criteria  for  denial.  The 
Corporation  shall  not  approve  an 
application  involving  an  offer  for,  or  an 
announcement  thereof,  or  an  acquisition 
of  any  security  of  a  converted 
association  submitted  under  paragraph 


(i)(3)  of  this  section  if  it  finds  diat  such 
offer  frustrates  the  purpose  of  the 
provisions  of  this  Part  563b,  is 
manipulative  or  deceptive,  subverts  die 
fairness  of  the  conversion,  is  likely  to 
result  in  injury  to  the  association,  is  not 
consistent  with  economical  home 
financing,  or  is  otherwise  violative  of 
law  or  regulation. 

(6)  Optional  charter  provision.  To  the 
extent  permitted  by  applicable  Federal 
or  State  law,  the  plan  of  conversion  may 
provide  for  the  charter  of  the  converted 
insured  institution  to  state  that,  for  a 
period  of  three  years  following  the  date 
of  the  completion  of  die  conversion,  no 
person  shall  direcdy  or  indirectiy  offer 
to  acquire  or  acquire  the  beneficial 
ownership  of  more  than  ten  percent  of 
any  class  of  an  equity  security  of  the 
converted  insured  institution.  TTie 
charter  provision  may  also  provide  that 
it  may  be  readopted  annually  by  the 
stockholders  of  the  converted  insured 
institution  for  successive  one-year 
periods.  Amendment  and  readoption  of 
the  charter  provision  shall  be  permitted 
by  the  minimum  stockholder  vote 
required  for  charter  amendments  under 
applicable  Federal  or  State  law. 

(7)  Definitions.  For  the  purpose  of  diis 
paragraph  (i).  the  term  "person"  means 
an  individual  a  group  acting  in  concert, 
a  corporation,  a  partnership,  an 
association,  a  joint  stock  con^>any,  a 
trust,  and  any  unincorporated 
organization  or  similar  company;  die 
term  "offer"  includes  every  offer  to  buy 
or  acquire,  solicitation  of  an  offer  to  sell 
tender  offer  for,  or  request  or  invitation 
for  tenders  of,  a  security  or  interest  in  a 
security  for  value;  and  the  term 
"security"  includes  nontransferable 
subscription  ri^ts  issued  pursuant  to  a 
plan  of  conversion. 

(8)  Penalty  for  willful  violations.  For 
willful  violation  or  assistance  of  any 
violation  of  any  provision  of  this 
section,  any  person  who  (i)  has  any 
connection  with  the  management  of  a 
converting  or  converted  association, 
including  any  director,  officer, 
employee,  attorney,  or  agent,  or  (ii) 
controls  more  than  ten  percent  of  the 
outstanding  shares  of  any  class  of  equity 
security  or  voting  rights  thereto  of  a 
converting  or  converted  association, 
shall  be  subject  to  a  civil  penalty  of  not 
more  than  $500  (whidi  penalty  shall  be 
cumulative  to  any  other  remedies)  for 
each  day  that  such  violation  continues, 
which  penalty  the  Corporation  may 
recover  by  suit  or  otherwise  for  its  own 
use.  The  Corporation  in  its  discretion 
may,  at  any  time  before  collection  of 
sudi  penalty  (whether  before  or  after 
the  bringing  of  any  action  or  other  legal 
proceedings,  the  obtaining  of  any 


19680 Federal  Registar  /  Vol.  47,  No.  89  /  Friday.  May  7,  1982  /  Rules  and  Regulationg 


judgment  or  other  recovery,  or  the 
issuance  or  levy  of  any  execution  or 
other  legal  process  thereof),  compromise 
or  remit  in  whole  or  in  part  any  such 
penalty. 

(j)  Priority  of  processing.  The  Board 
will  process  for  approval  on  a  priority 
basis  applications  for  conversion  which 
include  in  the  plan  of  conversion  the 
optional  provision  set  forth  in  paragraph 
(d)(2)  of  this  section.  The  Board  will 
approve  an  extension  of  time  to 
commence  a  subscription  offering  under 
the  optional  provision  of  paragraph 
(d)(2)  only  when  the  converting  insured 
institution  demcmstrates  that  the 
estimated  actual  subscription  price  is 
lower  than  the  minimiun  of  the 
estimated  price  range  stated  in  the 
Board's  approval,  or  when  the 
converting  insured  institution 
demonstrates  the  existence  of 
unforeseen  material  adverse  marketing 
circumstances. 

5.  Amend  §  563b.4  by  revising 
paragraph  (b)  to  read  as  follows: 

$5636.4    Notiea  of  fHng;  puMe 
•tatwiMnts;  confldanttality. 

***** 

(b)  Notice  of  filing.  (1)  Upon 
determination  that  an  applicati<xi  for 
conversion  is  properly  executed  and  is 
not  materially  incomplete,  the 
Corporation  will  advise  the  applicant,  in 
writing,  to  publish  a  notice  of  the  filing 
of  the  application.  Promptly  after  receipt 
of  the  advice,  the  applicant  shall 
prominently  post  the  notice  in  each  of  its 
offices  and  publish  the  notice  In  a 
newspaper  printed  in  the  English 
language  and  having  general  circulation ' 
in  each  community  in  which  an  office  of 
the  applicant  is  located,  as  follows: 

Notice  of  Filing  of  an  Appttcatfan  for 
Conv«niaa  to  Convert  To  a  Stock  Baviogi 
and  Loan  Association 

Notice  is  hereby  given  that,  pursuant  to 
Part  563b  of  the  Rules  and  Regulations  for 
Insurance  of  Accounts 

(fill  in  name  of  applicant] 
has  filed  an  application  with  the  Federal 
Savings  and  Loan  Insurance  Corporation 
("Corporation")  for  approval  to  convert  to  the 

(state  chartered  or  Federally-chartered] 
stock  form  of  organization.  Copies  of  the 
application  have  been  delivered  to  the 
Division  of  Securities  and  Corporate 
Analysis,  OfBce  of  General  Connsel  of  the 
Corporation.  1700  G  Street.  N.W., 
Washlngtoa  D.C.  20552,  and  to  the  Office  of 
the  Supervisory  Agent  of  the  Corporation  at 
the  Federal  Home  Loan  Bank  of 

(Street  address]  (Qty)  (State)  [Zip  Code] 

Written  comments,  including  objections  to 
the  plan  of  conversion  and  materials 
supporting  the  objections,  from  any  member 
of  the  applicant  or  aggrieved  person  will  l>e 


considered  by  the  Corporation  tf  filed  within 
20  bosiness  days  after  the  date  of  this  notice. 
Failure  to  make  the  written  comments  in 
objection  may  preclude  the  pursuit  of  any 
administrative  or  judicial  remedies.  Three 
copies  of  the  comments  should  be  sent  to  the 
Division  of  Securities  and  Corporate  Analysis 
of  the  Office  of  General  Counsel,  and  one 
copy  should  be  sent  to  the  OfGce  of  the 
Supervisory  Agent  The  proposed  plan  of 
conversion  and  any  comments  will  be 
available  for  inspection  by  any  member  of 
the  applicant  at  the  Office  of  General 
Counsel  and  at  the  Office  of  the  Supervisory 
Agent  A  copy  of  the  plan  of  conversion  may 
also  be  inspected  at  each  office  of  the 
applicant 

(2)  If  a  significant  number  of  the 
applicant's  members  speak  a  language 
other  than  English  and  a  newspaper  in 
that  language  is  published  in  the  area 
served  by  the  applicant,  an  appropriate 
translation  of  the  notice  shall  also  be 
published  in  that  newspaper. 

(3)  Promptly  after  publication  of  the 
notice  or  notices  prescribed  in 
paragraphs  (bKl)  and  (b)(2).  the 
applicant  shall  file  four  copies  of  each 
notice  with  the  Corporation 
accompanied  by  an  affidavit  of 
publication  from  each  publisher. 

6.  Amend  {  563b.e  by  revising 
paragraph  (c);  redesignating  paragraph 
(d)  as  paragraph  (e);  and  adc^g  new 
paragraph  (d);  to  read  as  follows: 

S  5636.6    Vota  by  mwnlMra. 


(c)  Notice  to  members.  Notice  of  the 
meeting  to  consider  a  plan  of  conversion 
shall  be  given  by  means  of  the  proxy 
statement  authorized  for  use  by  the 
Corporation.  The  notice  shall  be  given 
not  more  than  45  nor  less  than  20  days 
prior  to  the  date  of  the  meeting  to  each 
association  member,  unless  State  law 
requires  a  different  notice  period. 

(d)  Notice  to  eligible  account  holders 
and  supplemental  account  holders  who 
are  not  voting  members.  Tha  converting 
insured  institution  may  give  notice  of 
the  proposed  conversion  and  the 
meeting  of  the  association  members  by 
letter  or  other  written  communication 
authorized  for  use  by  the  Corporation  to 
eligible  account  holders  and 
supplemental  accoimt  holders  who  are 
not  voting  members.  The  contents  of  the 
notice  shall  be  subject  to  ${  563b.4(a)  (4) 
and  (5),  and  S63b.5(g);  the  use  of  the 
notice  shall  be  subject  to  S  563b.5(b); 
and  filing  of  the  notice  with  the 
Corporation  shall  be  subject  to 

§  563b.5(e)  (1).  (3),  (5),  and  (7)  of  this 

Part 

*        •        •        •        • 

7.  Amend  |  563b.7  by  revising 
paragraphs  (a),  (b),  (g)(1),  (g)(3).  and 


(g)(4)(ii);  and  adding  new  paragraphs  (j) 
and  (k):  to  read  as  follows: 

§  5636.7    PflcinQ  and  tttt  of  securities. 

(a)  General.  No  offer  to  sell  securities 
of  an  applicant  pursuant  to  a  plan  of 
conversion  may  be  made  prior  to 
approval  by  the  Corporation  of  the 
application  for  conversion  and  imtil  the 
proxy  statement  has  been  authorized  for 
use  by  the  Corporation.  No  sale  of 
securities  in  the  subscription  offering 
may  be  made  except  by  means  of  the 
final  offering  circular  for  the 
subscription  offering.  No  sale  of 
unsubscribed  securities  may  be  made 
except  by  means  of  the  final  offering 
circular  for  the  public  offering  or  the 
direct  commimity  offering.  The  offering 
of  shares  in  the  public  offering  or  the 
direct  conununity  offering  may 
commence  during  the  subscription 
offering  upon  the  declaration  of 
effectiveness  of  the  offering  circular 
proposed  for  the  public  offering  or  the 
direct  community  offering.  The 
provisions  of  this  paragraph  shall  not 
apply  to  preliminary  negotiations  or 
agreements  between  an  applicant  and 
any  tmderwriter  or  among  imderwriters 
who  are  to  be  in  privity  of  contract  with 
the  applicant 

(b)  Distribution  of  offering  materials. 
Any  preliminary  offering  circular  for  the 
subscription  offering  or  the  direct 
community  offering  which  has  been  filed 
with  the  Corporation  may  be  distributed 
to  eligible  account  holders  or 
supplemental  eligible  account  holders 
not  entitled  to  vote  on  the  plan  of 
conversion  and  to  others  in  connection 
with  the  subscription  offering  at  the 
same  time  as  or  after  the  proxy 
statement  is  mailed  to  association 
members  pursuant  to  (  563b.6(c).  Any 
preliminary  offering  circular  for  the 
public  offering  or  the  direct  commimity 
offering  of  unsubscribed  securities 
which  has  been  filed  with  the 
Corporation  may  also  be  distributed  in 
connection  with  the  offering  at  the  same 
time  as  or  after  the  proxy  statement  is 
mailed  to  association  members  pursuant 
to  §  563b.6(c)  of  this  Part  No  final 
offering  circular  shall  be  distributed 
until  the  offering  circular  has  been 
declared  effective  by  the  Corporation. 
The  declaration  of  effectiveness  of  the 
final  offering  circular  by  the  Corporation 
shall  not  extend  beyond  the  maximum 
time  period  specified  for  the  completion 
of  the  sale  of  all  the  capital  stock  in 
paragraph  (i)  of  this  section,  -or  beyond 
such  period  of  time  the  Corporation 
shall  establish  upon  a  subsequent 
declaration  of  effectiveness  in  the  event 
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of  the  granting  of  an  extension  of  time 
under  paragraph  (k)  of  this  section. 
•        »        «        ♦        « 

(g)  Order  forms  for  purchase  of 
capital  stock.  (1)  Promptly  after  the 
Corporation  has  declared  the  offering 
circular  for  the  subscription  offering 
effective,  the  applicant  shall  distribute 
order  forms  for  the  purchase  of  shares  of 
capital  stock  in  the  subscription  offering 
to  all  eligible  account  holders, 
supplemental  eligible  account  holders  (if 
applicable),  voting  members  and  other 
persons  who  may  subscribe  for  shares 
of  capital  stock  under  the  plan  of 
conversion.  If  the  converting  insured 
institution  shall  have  adopted  in  its  plan 
of  conversion  the  optional  provisions  set 
forth  in  §  5d3b.3(d)  (6)  or  (7).  the 
applicant  shall  deliver  order  forms  to 
the  eligible  account  holders, 
supplemental  eligible  account  holders, 
and  voting  members  who  requested 
receipt  of  the  subscription  offering 
circular. 


(3)  The  maximum  subscription  price 
stated  on  each  order  form  shall  be  the 
amount  to  be  paid  when  the  order  form 
is  returned.  The  maximum  subscription 
price  and  the  actual  subscription  price 
shall  be  within  the  subscription  price 
range  stated  in  the  Corporation's 
approval  and  the  offering  circular.  If 
either  the  maximum  subscription  price 
or  the  actual  subscription  price  is  not 
within  the  subscription  price  range,  the 
applicant  must  obtain  an  amendment  to 
the  Corporation's  approval.  If 
appropriate,  the  Corporation  will 
condition  its  approval  by  requiring  a 
resolicitation  of  proxies  and/or  order 
forms.  If  the  actual  public  offering  price 
is  less  than  the  maximum  subscription 
price  stated  on  the  order  form,  the  actual 
subscription  price  shall  be 
correspondingly  reduced  and  the 
difference  shall  be  refunded  to  those 
who  have  paid  the  maximum 
subscription  price,  unless  the 
subscribers  affirmatively  elect  to  have 
the  difference  applied  to  the  purchase  of 
additional  shares  of  capital  stock. 

(4)  *   *  * 

(ii)  Indicate  the  period  of  time  within 
which  the  subscription  rights  must  be 
exercised,  which  period  of  time  shall  be 
no  less  than  20  days  and  no  more  than 
45  days  following  the  date  of  the  mailing 
of  the  subscription  offering  order  form; 

0)  Interest  on  subscriptions  and  direct 
community  offering  purchase  orders. 
The  converting  insured  institution  shall 
pay  interest  at  not  less  than  the 
passbook  rate  on  all  amounts  paid  in 
cash  or  by  check  or  money  order  to 
purchase  shares  of  capital  stock  in  the 


subscription  offering  and  the  direct 
commimity  offering  from  the  date 
payment  is  received  until  the  conversion 
is  completed  or  terminated. 

(k)  Extensions  of  time  to  complete 
public  offering  or  direct  community 
offering;  post-effective  amendments  to 
subscription  offering  circular.  (1)  The 
Corporation  may  grant  one  or  more 
extensions  of  the  time  required  to 
complete  the  sale  of  all  shares  of  capital 
stock  under  paragraph  (i),  provided  that 
no  single  extension  of  time  shall  exceed 
90  days. 

(2)  Immediately  upon  the  granting  of 
an  extension  of  time  pursuant  to 
paragraph  {k)(l),  the  converting  insured 
institution  shall  distribute  to  each 
subscriber  in  the  subscription  offering 
and,  if  applicable,  each  person  who  has 
ordered  capital  stock  in  the  direct 
community  offering,  a  post-effective 
amendment  to  the  subscription  offering 
circular  filed  with  and  dedared  effective 
by  the  Corporation  pursuant  to 
paragraph  (k)(4)  which  shall  notify  each 
subscriber  and  each  ordering  person  of 
the  gremting  of  the  extension  of  time, 
and  of  the  right  of  each  subscriber  and 
each  ordering  person  to  increase, 
decrease,  or  rescind  their  subscriptions 
(i)  at  any  time  prior  to  20  days  before 
the  end  of  the  extension  period,  or  (ii)  at 
any  time  prior  to  the  date  of  the 
commencement  of  the  public  offering  or 
the  direct  community  offering,  provided 
that  if  the  public  offering  or  die  direct 
commuinity  offering  is  not  completed 
within  20  days  after  its  commencement 
all  instructions  from  subscribers  and 
ordering  persons  to  increase,  decrease, 
or  rescind  their  subscriptions  or  orders 
received  during  the  20-day  offering 
period  shall  be  honored  by  the 
converting  insured  institution. 

(3)  For  the  purpose  of  this  paragraph 
(k),  the  public  offering  shall  be  deemed 
to  commence  upon  the  filing  with  the 
Corporation  of  the  preliminary  offering 
circular  for  the  public  offering,  and  the 
direct  commimity  offering  shall  be 
deemed  to  commence  upon  the 
declaration  of  effectiveness  by  the 
Corporation  of  the  final  offering  circular. 

(4)  After  the  completion  of  the 
subscription  offering,  the  converting 
insured  institution  shall  file  with  and 
have  declared  effective  by  the 
Corporation  a  post-effective  amendment 
to  the  subscription  offering  drcidar  upon 
the  occurrence  of  any  event 
circumstance,  or  change  of  circumstance 
which  would  be  material  to  the 
investment  decision  of  a  subscriber  or,  if 
applicable,  a  person  who  has  ordered 
capital  stock  in  the  direct  community 
offering. 

(5)  Any  post-effective  amendment  to 
the  subscription  offering  circular  shall 


be  distributed  by  the  converting  insured 
institution  immeidiately  after  the 
declaration  of  effectiveness  to  each 
subscriber,  and.  if  applicable,  each 
person  who  has  ordered  stock  in  the 
direct  community  offiering.  and  the 
converting  insured  institution  shall  grant 
to  each  subscriber  and  ordering  person 
the  right  to  increase,  decrease,  or 
rescind  4heir  subscriptions  or  orders  for 
a  period  which  shall  be  no  less  than  the 
greater  of  ten  days  from  the  date  of  the 
mailing  of  the  post-effective  amendment 
or  the  period  remaining  in  an  extension 
of  time  granted  by  the  Corporation 
pursuant  and  subject  to  the  provisions 
of  paragraph  (k)(2). 

8.  Amend  S  563b.8  by  revising 
paragraph  (b);  removing  paragraph 
(o)(3);  and  adding  new  paragraph  (w);  to 
read  as  follows: 


SS63b.a    ProcmOurU 


(b)  Return  of  improperly  executed  or 
materially  incomplete  filings.  (1)  Any . 
application  for  approval  that  is 
improperly  executed  shall  not  be 
accepted  for  filing  and  shall  be  returned 
to  the  applicant 

(2)  Subject  to  the  provisions  of 
paragraph  (b)(3),  any  appUcation  for 
approval  that  does  not  contain  copies  of 
(i)  a  plan  of  conversion,  (ii)  a 
preliminary  proxy  statement  with  signed 
financial  statements,  and  (iii)  a 
preliminary  form  of  proxy,  shall  not  be 
accepted  for  filing  and  shall  be  returned 
to  the  appUcant  Any  application  for 
approval  containing  a  materially 
incomplete  plan  of  conversion,  proxy 
statement  or  form  of  proxy  may  be 
rehimed  by  the  Corporation  to  the 
applicant 

(3)  Any  application  for  approval 
which  contains,  at  a  minimum,  a 
materially  complete  plan  of  conversion 
shall  be  accepted  for  filing  if  the 
application  for  approval  is  accompanied 
by  the  written  request  of  the  applicant 
that  the  application  not  be  reviewed  by 
the  Corporation  until  the  appUcant 
requests  and  the  Corporation  consents 
to  the  filing  of  the  additional  materials 
set  forth  in  paragraph  (b)(2). 

(w)  Delegation  of  Authority.— {\) 
Regulation  of  approvals  of  applications 
for  conversions.  The  Corporation 
delegates  to  the  General  Counsel  or  his 
designee  the  authority  to  estabUsh  the 
order  of  processing  of  appUcations  for 
conversion  pursuant  to  the  criteria  set 
forth  in  section  402(j)(6)  of  die  National 
Housing  Act  of  1934,  as  amended.  12 
U.S.C.  1725a)(6),  and  S  563b.3a)  of  diis 
Part  563b. 


19682 


Federal  Register  /  Vol.  47,  No.  89  /  Friday.  May  7.  1982  /  Rules  and  Regulations 


(2)  Approval  of  applications  for 
conversion.  The  Corporation  delegates 
to  the  General  Counsel  or  his  designee 
the  authority  to  approve  but  not  to  deny 
applications  for  conversion  pursuant  to 
the  standards  and  restrictions  set  forth 
in  this  Part  Sesb,  and  to  exercise  any 
other  authority  of  the  Corporation  under 
this  Part  563b,  excepting  (i)  the  authority 
to  waive  any  provision  of  this  Part  563b 
pursuant  to  S  563b.l(a];  (ii)  the  authority 
to  approve  other  equitable  provisions  in 
the  plan  of  conversion  under 
S  563b.3(d)(13];  (iii)  the  authority  to 
approve  any  application  for  conversion 
in  regard  to  which  an  objection  has  been 
filed  pursuant  to  §  563b.4{b)(l):  (iv)  the 
authority  to  approve  or  deny  an 
application  for  approval  to  offer  to 
acquire  or  to  acquire  more  than  10 
percent  of  the  stock  of  a  converted 
insured  institution  under  §  563b.3(i](3); 
(v)  the  authority  to  approve  or  deny 
applications  for  conversion  pursuant  to 
§  S63b.9;  and  (vi)  the  authority  to 
approve  or  deny  applications  for 
conversion  pursuant  to  S  563b.l0. 

9.  Revise  S  563b.9,  to  read  as  follows: 

956311^    Convanion  Of  an  hwurad 
Institution  In  conMCtlon  with  tiM  fonnatlon 
of  a  holding  company. 

(a)  An  insured  institution  may  convert 
to  the  stock  form  pursuant  to  this  Part 
563b  as  part  of  a  transaction  in  which  a 
holding  company  is  organized  to  acquire 
upon  issuance  all  the  capital  stock  of  the 
converted  insured  institution.  In  such  a 
transaction  eligible  account  holders, 
supplemental  eligible  account  holders, 
and  voting  members  of  the  converting 
insured  institution  shall  receive,  without 
payment,  nontransferable  rights  under 
S  563b.3(c)  (2),  (4],  and  [5]  to  purchase 
all  of  the  capitcd  stock  of  the  newly 
formed  holcUng  company'  in  lieu  of  all  of 
the  capital  stock  of  the  converting 
institution,  and  all  of  the  shares  of 
capital  stock  of  the  holding  company  not 
purchased  in  the  subscription  offering 
shall  be  offered  and  sold  in  a  public 
offering  or  a  direct  community  offering 
as  provided  in  §  563b.3(6).  The  total 
price  at  which  the  capital  stock  shall  be 
sold  shall  be  based  upon  an 
independent  valuation,  as  provided  in 
S  563b.7.  Unless  clearly  inapplicable,  all 
of  the  requirements  of  this  Part  563b 
shall  apply  to  a  conversion  under  this 
S  563b.9. 

(b)  Acceptance  of  test  case 
applications.  (1)  The  Corporation  will 
accept  applications  under  this  S  563b.9 
on  a  test-case  basis. 

(2)  No  application  may  be  filed  under 
this  i  563b.9  without  the  prior  written 


approval  of  the  Corporation. 

(c)  Delegation  of  Authority.  The 
Corporation  delegates  to  the  General 
Counsel  or  his  designee  the  authority  of 
the  Corporation  under  paragraph  (b)  of 
this  section. 

10.  Add  new  §  563b.l0,  to  read  as 
follows: 

9S63b.10    Convaraion  of  an  mstirad 
Institulion  In  connoctlon  with  an  acquialtion 
by  an  axiating  holding  company; 
convaralon  of  an  Inaurad  InaHtutlon 
ttwough  margar  with  an  axisting  Inaurad 
stodc  Institution. 

(a)  Conversion  involving  an  existing 
holding  company.  An  insured  institution 
may  convert  to  the  stock  form  pursuant 
to  diis  Part  563b  as  part  of  a  transaction 
in  which  an  existing  holding  company 
acquires  upon  issuance  all  the  capital 
stock  of  the  converted  insured 
institution.  In  such  a  transaction  the 
eligible  account  holders,  supplemental 
eligible  account  holders,  and  voting 
members  of  the  converting  insured 
institution  shall  receive,  without 
payment,  nontransferable  rights  under 

'  S  563b.3{c)  (2),  (4),  and  (5)  from  the 
holding  company  to  purchase  its  equity 
securities  in  lieu  of  all  the  capital  stock 
of  the  converting  institution,  and  all  of 
the  equity  securities  of  the  holding 
company  not  purchased  in  the 
subscription  offering  shall  be  offered 
and  sold  in  a  public  offering  or  a  direct 
conmiunity  offering  as  provided  in 
5  563b.3(c)(6).  The  total  price  at  which 
the  securities  of  the  holding  company 
shall  be  sold  shall  be  based  on  an 
independent  valuation,  as  provided  in 
§  563b.7.  Unless  clearly  inapplicable,  all 
of  the  requirements  of  this  Part  563b 
shall  apply  to  a  conversion  under  this 
paragraph  (a). 

(b)  Merger  involving,  the  issuance  of 
holding  company  equity  securities.  An 
insured  institution  may  convert  to  the 
stock  form  pursuant  to  this  Part  563b  by 
merging  into  an  existing  insured  stock 
institution  which  is  a  wholly-owned 
subsidiary  of  a  holding  company.  In 
such  a  transaction  the  eligible  account 
holders,  supplemental  eligible  account 
holders,  and  voting  members  of  the 
converting  insured  institution  shall 
receive,  without  payment, 
nontransferable  rights  under 

§  563b.3(c]  (2),  [4),  and  (5)  from  the 
holding  company  to  purchase  its  equity 
sedurities  in  lieu  of  all  the  capital  stock 
of  the  converting  insured  institution,  and 
the  equity  securities  of  the  holding 
company  not  purchased  in  the 
subscription  offering  shall  be  offered 
and  sold  in  a  pubhc  offering  or  a  direct 


community  offering  as  provided  in 
i  563b.3(c)(e].  The  total  price  at  which 
the  equity  securities  of  the  holding 
company  shall  be  sold  shall  be  based  on 
an  independent  valuation,  as  provided 
in  S  563b.7.  Unless  clearly  inappUcable, 
all  of  the  requirements  of  this  Part  563b 
shall  apply  to  a  conversion  under  this 
paragraph  (b). 

(c)  Merger  into  an  existing  insured 
stock  institution.  An  insured  institution 
may  convert  to  the  stock  form  by 
merging  into  an  existing  insured  stock 
institution  as  part  of  a  transaction  in 
which  the  equity  securities  of  the 
existing  insured  stock  institution  are 
issued.  In  such  a  transaction  the  eligible 
account  holders,  supplemental  eligible 
accoimt  holders,  and  voting  members  of 
the  converting  institution  shall  receive, 
without  payment,  nontransferable  rights 
under  i  563b.3(c)  (2),  (4).  and  (5)  from 
the  existing  insured  institution  to 
purchase  its  equity  securities  in  lieu  of 
all  the  capital  stock  of  the  converting 
insured  institution,  and  the  equity 
securities  of  the  existing  insured  stock 
institution  not  purchased  in  the 
subscription  offering  shall  be  offered 
and  sold  in  a  public  offering  or  a  direct 
community  offering  as  provided  in 

§  563b.3(c)(6].  The  total  price  at  which 
the  equity  securities  of  the  existing 
insured  stock  institution  shall  be  sold 
shall  be  based  on  an  independent 
valuation,  as  provided  in  §  563b.7. 
Unless  clearly  inapplicable,  all  of  the 
requirements  of  this  Part  563b  shaU 
apply  to  a  conversion  under  this 
paragraph  (c). 

(d)  Acceptance  of  test-case 
applications.  [1]  The  Corporation  will 
accept  applications  under  this  S  563b.l0 
on  a  test-case  basis. 

(2]  No  application  may  be  filed  under 
this  S  5e3b.lO  without  the  prior  written 
approval  of  the  Corporation. 

(e)  Delegation  of  Authority.  The 
Corporation  delegates  to  the  General 
Counsel  of  his  designee  the  authority  of 
the  Corporation  under  paragraph  (d)  of 
this  section. 

(Sees.  402,  403,  407,  48  Stat.  1256, 1257. 1260, 
as  amended:  12  U.S.C.  1725. 1728. 1730;  Sec.  5, 
48  Stat.  132,  as  amended;  12  U.S.C.  1484. 
Reorg.  Plan  No.  3  of  1947. 12  FR  4081.  3  CTR 
1943-48  Comp.  1071] 

By  the  Federal  Home  Loan  Bank  Board, 
lames  J.  McCarthy, 
Acting  Secretary. 

[FR  Doc.  BZ-12S80  niad  5-6-S2;  8:15  am) 
8IUJNQ  COOC  CnO-OI-M 
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CIVIL  AERONAUTICS  BOARD 

[Doclcat  No.  39744;  Rag.  ER-1294;  Amdt  4 
to  Part  297] 

14  CFR  Part  297 

Foreign  Air  Freight  Forwarders  and 
Foreign  Cooperative  Shippers 
Associations 

AGENCY:  Civil  Aeronautics  Board. 
action:  Final  rale. 


summary:  The  CAB  relieves  foreign  air 
freight  forwarders  and  foreign 
cooperative  shippers  associations  from 
the  provisions  of  the  Federal  Aviation 
Act  which  prevent  them  from 
consolidating  freight  in  interstate  and 
overseas  air  transportation.  Previously 
CAB  regulations  prevented  foreign 
indirect  air  carriers  trom  operating  in 
domestic  markets.  CAB's  present  action 
will  promote  competition  among  indirect 
air  carriers,  increase  business  on  U.S. 
direct  carriers,  provide  consiuners  with 
more  price/service  options,  and  reaffirm 
the  U.S.  commitment  to  promote 
competition  In  the  air  transportation 
industry. 

Foreign  air  freight  forwarders 
interested  in  exercising  these  new  rights 
must  register  widi  the  Board.  This  action 
is  taken  by  the  CAB  at  its  own  initiative 
as  an  adjunct  to  similar  authority 
granted  to  foreign  charter  operators  by  a 
final  rule  issued  contemporaneously 
with  this  one. 

DATES:  Adopted:  April  15. 1982. 
Effective:  June  5. 1982.  except  CAB  Form 
297-A  which  contains  information 
collection  requirements  which  are  under 
review  by  QMB. 

FOR  FURTHER  INFOmiATION  contact: 

Glenn  M.  DatnofT.  Bureau  of 
International  Aviation.  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue.  N.W..  Washington.  D.C.  20428; 
(202)  673-5203. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1980  {44  U.S.C.  3507), 
the  change  in  Form  297-A  that  is 
included  in  this  final  rule  is  being 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB).  The 
change  is  not  effective  until  OMB 
approval  has  been  obtained,  and  the 
public  notified  to  that  effect  through  a 
techpical  amendment  to  this  regulation. 
The  Board  will  place  the  OMB  approval 
number  on  Form  297-A  when  approval 
is  obtained. 

Background  I  ( 

By  EDR-427/SPDR-82.  48  FR  35664. 
July  10, 1981.  the  Board  proposed  to 
relieve  foreign  air  freight  forwarders  and 


foreign  cooperative  shippers 
associations  that  were  registered  with 
the  Board  from  various  provisions  of  the 
Federal  Aviation  Act  to  the  extent 
necessary  to  permit  the  consolidation 
and  shipment  of  freight  in  interstate  and 
overseas  air  transportation,  provided 
that  adequate  reciprocity  exists  and  that 
such  goods  are  transported  only  by  U.S. 
direct  air  carriers.  The  Board  proposed 
the  same  relief  for  foreign  charter 
operators.  We  found  that  the  elimination 
of  restrictions  that  now  prevent  foreign 
indirect  air  carriers  from  operating  in 
domestic  markets  would  promote 
competition  among  indirect  air  carriers, 
increase  business  on  U.S.  direct  carriers, 
provide  consumers  with  more  price/ 
service  options,  and  reaffirm  the  U.S. 
commitment  to  promote  competition  in 
the  air  transportation  industiy. 

Comments  were  received  from  the 
A.W.  Fenton  Co.,  Inc..  Thomson 
Vacations.  Inc.,  Arthurs  Travel,  Inc., 
Unitours,  Inc..  the  International 
Airforwarder  and  Agents  Association 
(lAAA),  the  Air  Freight  Association  of 
America  (AFAA),  Alltrans  Courier,  Inc., 
International  Weekends'  Value 
Vacations.  Inc.  fWeekends)  and  Wihna 
Becker.  Only  die  A.W.  Fenton  Co..  Inc. 
and  Wibna  Becker  objected  to  the 
fundamental  principles  of  our  proposal. 
All  other  comments  either  supported  our 
action  in  toto  or  requested  some 
changes  or  ciarifrcations.  These 
responses  will  be  discussed  below.  We 
have  decided  to  adopt  our  rule 
permitting  foreign  air  freight  forwarders 
and  foreign  cooperative  shippers 
associations  to  operate  in  domestic 
markets  as  proposed  in  EDR-427. 

Objections 

Most  of  the  comments  strongly 
supported  the  Board's  proposed 
rulemaking.  Unitours.  Thomson 
Vacations  and  Arthurs  Travel  stated 
that  adoption  of  the  proposed 
rulemaking  would  provide  increased 
benefits  to  U.S.  consumers  and 
additional  business  to  U.S.  direct  air 
carriers.  The  AFAA  noted  that  the  air 
freight  industry  has  flourished  in  a 
deregulated  environment  for  several 
years  and  that  free  competition  in  the 
marketplace  is  preferable  to 
governmental  regulation.  It  stated  that 
additional  competition  from  foreign 
indirect  carriers  poses  no  threat  to  the 
U.S.  cargo  industry. 

The  A.W.  Fenton  Co..  Inc.  and  Ms. 
Wilma  Becker  object  to  our  action.  Their 
primary  concern  is  that  U.S.  indirect  afr 
carriers  would  be  placed  at  a 
competitive  disadvantage  by  foreign 
indirect  air  carriers  because  of  foreign 
government  subsidies  or  unethical 
practices.  We  disagree. 


Considering  the  large  number  of  U.S. 
firms  now  engaged  in  international 
forwarding,  the  absence  of  such 
complaints  indicates  that  problems  of 
restrictions,  discrimination,  or  unfair 
competitive  practices  by  foreign 
governments  against  U.S.  forwarders 
within  foreign  countries,  to  the  extent 
they  may  exist,  are  not  serious  enou^ 
to  generally  deny  the  public  and  U.S. 
carriers  the  benefits  of  shipments  by 
foreign  indirect  carriers  widiin  die  U.S. 
Rather,  to  the  extent  such  restrictions 
may  arise,  it  is  preferable  to  deal  with 
them  on  a  case-by-case  basis.  We  have 
ample  powers  and  procedures  for  doing 
so.  In  order  to  clearly  reflect  this  intent 
in  the  rule,  we  are  amending  §  297.22(b) 
to  expliciUy  provide  for  rejection  of  an 
application  because  of  a  failure  of 
reciprocity  or  when  it  is  otherwise  in  the 
public  interest  to  do  so.  Hierefore,  we 
have  no  reason  to  believe  that  the 
general  opening  of  U.S.  markets  to 
foreign  indirect  air  carriers  will  have  an 
adverse  impact  on  the  competitive 
positions  of  U.S.  carriers. 

In  our  Notice  of  Proposed  Rulemaking 
(NPRM).  we  stated  that  grants  of 
domestic  operating  authority  to  foreign 
indirect  air  carriers  would  only  be 
approved  if  the  Board  concluded  that 
the  carriers'  home  governments  afforded 
U.S.  indirect  afr  carriers  effective 
reciprocity,  which  would  include  not 
only  identical  authority  to  U.S.  indirect 
air  carriers  but  also  Fifth  Freedom 
operating  rights  to  U.S.  indirect  afr 
carriers.  This  would  entail  a  Board 
analysis  of  reciprocity  prior  to  the  grant 
of  operating  authority. 

Weekends  objects  to  foreign  indirect 
carriers  receiving  domestic  operating 
rights  based  upon  a  Board  evaluation  of 
reciprocity.  It  prefers  Uiat  such  rights  be 
specified  in  bilateral  agreements. 
Alltrans,  on  the  other  hand,  does  not 
protest  the  Board's  reciprocity 
determination,  but  fails  to  understand 
why  Fifth  Freedom  authority  is  included 
as  part  of  the  quid  pro  quo.  It  requests 
that  this  feature  be  eliminated  from  the 
Board's  test  of  mutuality. 

We  see  litde  benefit  and  potential 
harm  in  Weekends'  suggestion  that  we 
preclude  foreign  indirect  carriers  from 
operating  in  domestic  markets  unless 
there  is  a  specific  bilateral  afr 
transportation  agreement  allowing  such 
services.  The  fact  of  the  matter  is  that 
most  of  our  major  trading  partners  do 
not  regulate  afr  freight  forwarding  and 
charter/ tour  organizing  and  allow  U.S. 
citizens  to  operate  these  services  within 
thefr  borders.  In  these  circumstances, 
we  are  unable  to  find  a  pressing  need 
for  the  approach  suggested  by 
Weekends.  On  the  other  hand,  the  time 
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that  it  would  take  to  conclude  bilateral 
agreements  on  this  issue  would  surely 
delay  the  entry  of  foreign  indirect  air 
carriers  into  domestic  markets  and 
therefore  deprive  them,  U.S.  carriers, 
and  consumers  of  valuable  new 
business  opportunities  and  services. 
This  result  would  not  be  consistent  with 
the  pubUc  interest  in  the  context  of  this 
case.  As  to  Weekends'  apparent 
skepticism  concerning  our  ability  to 
evaluate  the  adequacy  of  reciprocity,  we 
need  only  point  out  that  the  Board  has 
evaluated  the  nature  of  reciprocal 
aviation  relations  with  foreign 
governments  for  over  forty  years  and 
our  experience  makes  us  qualified  to 
undertake  that  assessment  here. 

With  regard  to  Alltrans'  comment  we 
stated  in  the  NPRM  that  Fifth  Freedom 
operating  authority  would  be  required 
as  an  additional  element  for  evaluating 
reciprocity  because  an  exact  quid  pro 
quo  would  leave  our  indirect  operators 
with  less  valuable  rights  than  those 
granted  to  the  foreign  counterpart.  This 
is  due,  in  large  part,  to  the  disparity 
between  the  geographical  size  and 
population  of  the  U.S.  and  most 
developed  countries  that  would  likely 
attract  U.S.  operators.  Receipt  of  Fifth 
Freedom  and  domestic  opportunities 
will  afford  a  more  equivalent  exchange 
of  rights  between  U.S.  and  foreign 
operators.  Alltrans  has  presented  no 
information  or  arguments  that  cause  us 
to  reach  a  different  conclusion.  Finally, 
Alltrans  requested  leave  to  file  a 
petition  for  reconsideration  should  we 
decide  not  to  eliminate  the  Fifth 
Freedom  element  firom  our  test  for 
reciprocity.  We  shall  deny  this  request 
Alltrans  has  been  afforded  the 
opportimity  to  express  its  views  on  this 
subject  and  is  not  foreclosed  from 
subsequently  petitioning  the  Board  to 
amend  the  rule. 

Other  Mattan 

For  some  time,  the  foreign  indirect  air 
carrier  application  (Form  297-A) 
required  applicants  to  certify  that  they 
hold  operating  authority  from  their  home 
country.  The  lAAA  opposes  otir 
proposed  elimination  of  this 
requirement  We  carefully  considered 
the  lAAA's  comments  in  a 
contemporaneous  rulemaking 
proceeding  (Docket  38023).  Based  on  our 
examination  of  the  entire  record  in  that 
case,  we  determined  that  home- 
government  certification  of  air  freight 
forwarders  and  shippers  associations  is 
of  little  value  and  may  impose  an  undue 
burden  on  such  carriers.  Accordingly,  in 
ER-1265,  46  FR  56601.  November  18, 
1981,  we  decided  to  eliminate  the 
certification  requirement  from  Form  297- 
A.  For  the  same  reasons,  we  eliminated 


the  certification  requirement  from  Form 
300,  applicable  to  foreign  charter 
operators.  See  SPR-179,  46  FR  56605. 
November  IB,  1981. 

The  amendment  of  S  297.22(b],  that  is 
discussed  above,  clarifies  that  the  Board 
has  authority  to  reject  applications  in 
whole  or  in  part  for  lack  of  effective 
reciprocity  or  where  denial  is  in  the 
public  interest  With  respect  to 
interstate  and  overseas  air 
transportation,  this  amendment  is  within 
the  scope  of  the  issues  raised  in  the 
NPRM.  With  respect  to  foreign  air 
transportation,  this  amendment  merely 
makes  explicit  a  procedural  option  that 
is  implicit  in  the  range  of  options 
already  specified  in  \  297.22(b). 
Moreover,  the  amendment  does  not 
impose  additional  burdens  on  affected 
persons.  The  Board  therefore  finds  good 
cause  for  dispensng  with  notice  and 
further  public  procedure  on  the  change. 

All  foreign  consolidators  of  freight 
including  those  that  are  already 
registered  with  the  Board,  must  fill  out 
the  registration  appUcations  (Form  297- 
A)  prior  to  instituting  service  in 
interstate  or  overseas  air  transportation. 

Final  Regulatory  Flexibility  Analysis 

The  discussion  above  constitutes  the 
Board's  final  regulatory  flexibility 
analysis  of  this  rule,  pursuant  to  5  U.S.C. 
S  604.  Copies  of  this  document  can  be 
obtained  from  the  Distribution  Section, 
Civil  Aeronautics  Board,  Washington. 
D.C.  20428,  (202)  673-5432,  by  referring 
to  the  "ER"  number  at  the  top  of  the 
document 

List  of  Subiects  In  14  CFR  Part  297 

Air  carriers.  Air  transportation- 
foreign.  Freight  Freight  forwards. 
Insurance,  Reporting  requirements. 

PART  297— FOREIGN  AIR  FREIQKT 
FORWARDERS  AND  FOREKW 
COOPERATIVE  SHIPPERS 
ASSOCIATIONS 

Accordingly,  the  Board  (A)  denies  the 
request  by  Alltrans  Courier,  Inc.  for 
leave  to  file  a  petition  for 
reconsideration,  and  (B)  amends  14  CFR 
Part  297.  Foreign  Air  Freight  Forwarders 
and  Foreign  Cooperative  Shippers 
Associations,  as  follows: 

1.  The  authority  for  Part  297  is: 
Authority:  Sect.  204,  416,  Pub.  L  85-728,  as 

amended,  72  SUt  743, 92  SUt  1731. 1732  (48 
U.S.C.  1324, 1366). 

2.  In  Part  297,  the  Table  of  Contento  is 
amended  by  revising  the  title  of  i  297.10 
to  read: 

8m. 


3.  Section  297.1  is  revised  to  read: 


S  297.1 

This  part  establishes  registration 
procedures  and  operating  rules  for 
foreign  air  carriers  that  engage 
indirectly  in  interstate,  overseas,  or 
foreign  air  transportation  of  property.  It 
relieves  these  carrien  from  certain 
provisions  of  the  Act  and  establishes 
simplified  reports  for  them. 

4.  Section  297.2  is  revised  to  read: 


S297^ 

This  part  applies  to  interstate  and 
overseas  air  transportation  of  property 
and  to  foreign  air  transportation  of 
property  outbound  bom  the  United 
States  by  foreign  indirect  air  carriers.  It 
also  applies  to  applications  for 
registration  as  a  foreign  indirect  air 
carrier  of  property. 

5.  Paragraph  (d)  of  9  297.3  is  revised  to 
read: 

9  297.3    DeflnMona> 


(d)  'Toreign  indirect  air  carrier" 
means  any  person,  not  a  citizen  of  the 
United  States,  who  undertakes 
indirectly  to  engage  in  the  air 
transportation  of  property. 

6.  In  S  297.10,  Exemption  from  the  Act, 
the  title  and  introductory  text  are 
revised  and  a  new  paragraph  (d)  is 
added  to  read: 

9297.10    Relef  from  the  Act 

Foreign  indirect  air  carriers  with  an 
effective  registration  under  this  part  are 
relieved  from  the  following  provisions  of 
the  Act  only  if  and  so  long  as  they 
comply  with  the  provisions  of  this  part 
and  me  conditions  imposed  herein,  and 
to  the  extent  necessary  to  permit  them 
to  organize  and  arrange  their  air  freight 
shipments: 

(d)  If  awarded  interstate  or  overseas 
air  transportation  operating  rights,  any 
other  provision  of  the  Act  that  would 
otherwise  prohibit  them  from  engaging 
in  the  interstate  or  overseas  indirect  air 
transportation  of  property. 

7.  A  new  9  297.12  is  added  to  read: 


297.10    Relief  from  the  Act 


9  297.12 

(a)  The  direct  air  transportation 
provided  must  be  performed  by  direct 
air  carriers  that  hold  authority  under 
section  401, 402. 416  or  418  of  the  Act  or 
are  operating  under  Part  298  of  this 
chapter, 

(b)  Only  U.S.  citizen  direct  air  carriers 
may  provide  direct  air  transportation 
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operations  in  interstate  and  overseas  air 
transportation. 

(c)  Foreign  indirect  air  carriers  that 
hold  authority  to  engage  in  foreign  air 
transportation  must  apply  additionally 
for  permission  to  consolidate  freight  in 
interstate  and  overseas  air 
transportation. 

8.  In  3297.22  the  introductory  text  and 
paragraph  (b)  are  revised  to  read: 

§  297.22    Procedure  on  receipt  of 
registration  application. 

After  review  of  a  registration  form 
filed  under  §  297.20.  the  Board  will  take 
one  or  more  of  the  following  actions: 


(b)  Reject  an  application  for 
registration  for  failure  to  comply  with 
this  part,  for  reasons  relating  to  the 
failure  of  effective  reciprocity,  or  if  the 
Board  finds  that  it  is  in  the  public 
interest  to  do  so. 
***** 

9.  In  §  297.25,  the  introductory  text, 
paragraphs  (d)  and  (e)  are  revised,  and  a 
new  paragraph  (f)  is  added,  to  read: 

§297.25    Canceiatlon  or  conditioning  of 
registration. 

The  registration  of  a  foreign  indirect 
air  carrier  may  be  canceled  or  subjected 


to  additional  terms,  conditions  or 
limitations  if: 
***** 

(d)  A  substantial  ownership  or  control 
interest  is  acquired  by  persons  who  are 
not  citizens  of  the  country  of  citizenship 
of  the  registrant; 

(e)  There  is  a  faUure  of  effective 
reciprocity;  or 

(f)  The  Board  finds  that  it  is  in  the 
public  interest  to  do  so. 

10.  CAB  Form  297-A  is  revised  to  read 
as  follows: 

BUMQ  CODE  nao-oHi 
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Approved  D>  o>IU 
OMB  NO.  3024-0039 
Ctpirps  11 -30-8-1 


CAB  Fonn  297A 
Mm.  4— 12) 

REGISTRATION  OR  AMENDMENTS  UNDER  PART  297 
OF  THE  ECONOMIC  REGULATIONS  OF  THE 
,    CIVIL  AERONAUTICS  BOARD 


INSTRICTIONS-    This  fofm  must  bp  submitted  in  duplicate  to  Reinii>tor>'  Affaiis 
Division.  B-38  Bureau  of  International  Aviation.    Civil  Aefonautics  Board, 
Washinglon,  D.C.  20428.    Date  of  filing  for  the  purposes  of  the  Board's  refula  — 
tions  is  deemed  to  be  the  date  the  completed  forms  are  received  by  the  Board. 


Name.  Mailing  Address,  and  Telephone  Number  (includinc  Area  Code)  of  Reclstrant 
In  the  Inlled  States: 


NOTE:    Name  should  include  any  other  names  under  which  business  will  be  conducted. 
If  registerinc  a  name  change,  sho«  new  name(s)  here,  and  previously  registered  name(S) 
In  block  9«  on  reverse.    There  is  no  Board  nile  governing  the  name  that  must  be  used  In 
advertisements  but  all  names  that  might  be  used  should  be  listed  here. 


FOR  USE  BY  CAB  ONLY 


Effective  date  of  registnition/amendmenis: 


n   Foreign  air  transportation 

[~)   interstate  air  transportation 
[~1  Overseas  air  transportation 


Address  of  principal  place  of  business  in  the  Inited 
States  (if  dilferen.  iron,  above)  and  registrant's  Area 
Code  and  Telephone  Nubtber: 


4  Name,  address,  and  telephone  number  (including  Area 
Code)  of  designated  agent  residing  within  the  Inited 
States  for  service  of  process: 


S.        U  this  flUng  registranft 
Q      Initial  Registration 

U      Amendment  to  reflect  changes  since  previous 
filing  (Pleaae  explain  on  reverse) 


Indicate  country  of  citizenship.    List  below  the  names  and  cillienship 
and  percentage  owned  or  held  of  each  person  or  entity  owning  or  huldini:      j 
beneficial  ownership  of  lo  percent  or  more  of  the  applicant's  stock. 


Applicant's  Countr>  of  Citizenship 


Name 


Citizenship 


Name 


Citizenship 


Name 


Name 


6.       If  this  la  an  initial  reglsUatioa,  give  proposed  date 
of  commencement  of  opetatlona: 


7.       Check  type  or  types  of  service  registrant  intcnda  to 
perform  apon  commencement  of  (tpermtions: 


n   ForcifB  air  tranapottatlMi 
O   IMcraUite  air  transportation 
n    Overseas  air  tianspoftatioo 


Mime 


Name 


Citizenship 


Name 


Name 


peiicniijc 


Citizenship  Percentacr  j 


PertenKiir 


Citizenship  Perceniaite 


Citizenship  Perceniagr 


Citizenship  Perceniacr 


Percentage 


CUizenshlp  Perceniati 


Citizenship  Percentaiie 


Citizenship  Pertentacc 
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1.    CertincatlMi 


I  certify  Uiat  the  inronnation  contained  in  tUs  application, 
conplete  aod  accurate  to  tlie  best  of  my  iuowledce. 


Sitaature: 


■Bd  ia  tlw  alUdaaeots  befeUi.  is 


Date: 


NaaM  (please  type) 


Place:. 


TiUe: 


(see  note) 


NOTE:    lAPPUcation  must  be  aimed  by  a  responsible  officer,  such  as  the  Presideal.  Vice  President.  Secretarx  or  Treasurer  of  a 
tion  or  association,  or  partner  or  owner  of  other  non-corporate  applicants. 


jOBrpormtii 


).     (For  ase  in  reporting  any  chances  or  amendments  to  information  previously  filed), 
a.     n«viously  registered  name  and/or  address: 


b.     Descriation  of  any  other  changes  or  amendments: 


MLLiNo  cooe  naomi^ 
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14  CFR  Part  315 

[Rag.  PR-247  Ain«ndm«nt  No.  1;  Docket 
37970] 

Information  SulMnltted  in  Section  408 
Applications 

agency:  Civil  Aeronautics  Board. 
action:  Finalization  of  interim  rule. 

summary:  The  CAB  finalizes  and  makes 
technical  changes  to  an  interim  rule, 
pubhshed  at  45  FR  23846.  Apr.  8. 1980, 
setting  forth  who  must  file  a  merger 
application,  the  information  submitted 
with  the  application,  and  the  procedures 
followed  if  the  Board  or  other  person 
considers  the  application  incomplete. 
This  action  is  taken  on  the  basis  of 
public  comment  received  and  as  a  result 
of  Board  experience  imder  the  present 
rule. 

DATES:  Adopted:  April  15, 1982. 
Effective:  June  5, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Susan  B.  ]ollie.  Associate  General 
Counsel,  Antitrust  Division.  Civil 
Aeronautics  Board.  1825  Connecticut 
Avenue  NW.,  Washington,  D.C.  20428; 
(202)  673-6011;  or  David  Schaffer,  Rules 
&  Legislation  Division,  Civil  Aeronautics 
Board,  1825  Connecticut  Avenue.  NW.. 
Washington.  D.C.  20428;  (202)  673-5442. 
SUPPLEMENTARY  INFORMATION:  By  PR- 
221,  45  FR  23646.  April  8. 1980.  the  Board 
adopted  an  interim  rule  (14  CFR  Part 
315)  governing  the  information  that 
airlines  must  submit  in  a  merger 
apphcation  under  section  408  of  the 
Federal  Aviation  Act.  As  explained  at 
that  time,  the  short  time  (6  months)  now 
allowed  the  Board  for  deciding  merger 
cases  required  that  most  of  the 
necessary  information  be  submitted 
with  the  initial  application  rather  than 
weeks  later  in  response  to  an  evidence 
request,  as  was  previously  the  practice. 
Part  315  sets  forth  who  must  Hie  a 
merger  application  and  the  procedures 
that  will  be  followed  if  the  Board  or  any 
other  person  considers  the  application 
to  be  incomplete.  It  requires  applicants 
to  submit  background,  financial, 
equipment,  and  competitive  information, 
docimients  on  the  impact  of  the 
proposed  transaction  on  service, 
competition,  and  labor,  and  data  on  the 
availability  of  landing  slots  and  fuel.  By 
PDR-71.  45  FR  47698.  July  16. 1980.  the 
Board  invited  comments  on  this  rule 
with  a  view  to  issuing  a  revised  rule 
later  if  necessary.  Comments  were 
submitted  by  USAir  and  the  United 
States  Department  of  Justice  (DO]). 
Section  315.1  states  that  the  filing 


requirements  of  the  rule  apply  to 
consolidations  or  acquisitions  of  control 
that  involve  two  air  carriers,  or  an  air 
carrier  and  a  foreign  air  carrier.  Air 
carrier  is  defined  in  section  101(3)  of  the 
Act  as  including  only  carriers  that 
provide  interstate,  overseas,  or  foreign 
air  tremsportation.  DOJ  sought  to  have 
the  coverage  of  the  rule  expanded  in 
two  ways.  First,  it  wanted 
consolidations  or  acquisitions  of  control 
involving  intrastate  carriers  to  be  within 
the  coverage  of  Part  315.  It  also  asked 
that  the  rule  apply  to  mergers  involving 
an  air  carrier  and  any  other  person 
substantially  engaged  in  the  business  of 
aeronautics. 

Although  most  carriers  providing  only 
intrastate  transportation  are  likely  to  be 
air  taxis,  which  are  already  exempt  from 
section  408  of  the  Act  and  this  rule  by  14 
CFR  298.11(g),  Part  315  should  apply  to 
any  others  ^at  may  exist  now  or  in  the 
future.  To  broaden  the  coverage  of  Part 
315.  we  are  amending  §  315.1  by  adding 
the  term  "intrastate  air  carrier."  This 
term  covers  carriers  that  operate 
entirely  within  one  state.  Part  315  will 
now  apply  to  "any  proposed 
consolidation  or  acquisition  of  control 
that  is  not  exempt  from  section  408  and 
that  directly  or  indirectly  involves  two 
or  more  air  carriers,  an  air  carrier  and  a 
foreign  air  carrier,  or  an  air  carrier  and 
an  intrastate  air  carrier.  *  *  *"  The 
phrase  "two  or  more."  which  is  not  in 
the  interim  rule,  is  added  now  to  make 
clear  that  Part  315  applies  regardless  of 
how  many  air  carriers  are  involved  in 
the  transaction. 

The  other  change  suggested  by  DOJ. 
applying  the  rule  in  situations  where  one 
of  the  parties  is  a  person  substantially 
engaged  in  the  business  of  aeronautics, 
does  not  seem  appropriate  here.  Most  of 
the  information  requirements  of  this  rule 
are  directed  toward  air  carriers  and 
would  not  make  sense  when  applied  to 
other  persons.  Although  not  subject  to 
this  rule,  these  transactions  still  require 
Board  approval  under  section  408  of  the 
Act. 

Section  315.3  sets  forth  the  procedures 
for  filing  appUcations  under  this  rule. 
For  consensual  transactions,  the 
application  must  contain  the  required 
information  from  both  parties.  For 
nonconsensual  mergers,  the  applicant 
must  provide  the  required  information 
for  its  target  to  the  extent  that  such 
information  is  available  to  it.  After  the 
application  is  filed,  any  person  may  file 
a  motion  asking  the  Board  to  dismiss  it 
on  the  grounds  that  it  lacks  information 
required  by  Part  315.  This  motion  must 
be  filed  within  10  days  after  the 
application  is  filed.  After  the  10-day 


period  has  passed,  and  the  Board  has 
disposed  of  all  motions,  the  application 
will  not  be  dismissed  on  the  grounds 
that  it  is  incomplete  unless  there  is  an 
omission  so  substantial  that  the  Board 
caimot  reasonably  act  on  it  at  all.  or 
within  the  statutory  time  period. 
Throughout  the  period  of  consideration 
of  the  application,  the  applicant  must 
continually  update  the  information  in  it 

USAir  requested  two  modifications  of 
these  procedures.  It  asked  for  20  days  to 
review  an  application  and  file  a  motion 
for  dismissal  on  the  groimds  of 
incompleteness.  It  also  sought  to  limit 
the  updating  requirement  to  SEC  filings, 
annual  reports,  and  data  on  newly 
acquired  or  leased  equipment. 

The  Board  has  decided  not  to  make 
any  changes  in  the  procedures  of 
S  315.3.  While  the  10-day  period  is  a 
short  time  to  review  the  application  and 
file  a  motion,  the  &-month  period  for  the 
Board  to  decide  the  entire  case  is  an 
even  more  difficult  deadline  to  meet.  It 
is  important  to  resolve  the  technical 
objections  to  the  application  as  soon  as 
possible,  in  order  to  move  expeditiously 
to  the  merits  of  the  case.  The  10-day 
period  for  motions  is  not  imreasonable. 
since  what  parties  must  do  during  that 
period  is  mostly  mechanical.  Parties  are 
not  expected  to  use  that  time  to  consider 
the  sufficiency  of  the  evidence 
presented  or  the  merits  of  the 
applicant's  case,  but  only  to  determine 
whether  the  applicant  has  met  the 
information  filing  requirements  of 
Subpart  B  of  Part  315. 

The  Board  does  not  find  the  updating 
requirement  to  be  a  significant  burden 
on  merger  appUcants.  The  requirement 
is  for  only  a  limited  time.  6  months  or 
less.  It  is  meant  to  ensure  that  the  Board 
and  the  parties  receive  relevant 
information  even  after  the  application  is 
submitted. 

Both  USAir  and  DOJ  had  comments 
on  §  315.10.  Background  Information, 
particularly  paragraph  (g)  of  that 
section.  That  paragraph  requires  merger 
apphcants  to  submit  all  studies,  reports, 
and  analyses  about  the  proposed 
transaction,  or  about  the  other  party  to 
the  merger,  that  were  done  within  3 
years  of  the  filing  of  the  application. 
DOJ  suggested  that  the  applicant  should 
also  submit  studies  about  other  possible 
mergers  it  had  considered  in  addition  to 
the  one  that  is  the  subject  of  the 
application.  It  also  asked  that  reports 
made  by  or  on  behalf  of  the  other  party 
to  the  proposed  transaction  be  included 
in  the  application.  USAir  considered  3- 
year  old  studies  and  reports  to  be  long 
outdated  and  not  pertinent.  It  argued 
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that  only  studies,  reports,  or  analyses 
that  were  prepared  in  the  most  recent 
year  or  two  would  have  decisional 
value. 

As  a  general  matter,  it  is  not 
necessary  to  obtain  studies  of  all 
possible  mergers  that  the  applicant  may 
have  considered.  These  proceedings  are 
not  a  comparative  selection  of  the 
airline  that  would  make  the  best  merger 
partner  for  the  applicant.  The  Board's 
role  is  merely  to  determine  whether  the 
proposed  merger  would  be 
anticompetitive  or  not  in  the  pubUc 
interest.  It  is  not  likely  that  any  more 
signiflcant  information  relevant  to  that 
inquiry  will  be  obtained  by  requiring  the 
submission  of  these  additional  studies. 

If,  however,  the  applicant  is  relying  on 
the  "savings  clause"  for  approval  of  the 
merger,  then  studies  of  other  possible 
mergers  it  had  considered  might  be 
relevant.  This  clause  states  that  the 
Board  may  approve  an  otherwise 
anticompetitive  combination  if  it  finds 
that  the  transaction  would  meet 
significant  transportation  needs  of  the 
public  and  that  these  needs  "may  not  be 
satisfied  by  a  reasonably  available 
alternative  having  materiaUy  less 
anticompetitive  effects."  Section 
408(b)(1)(B).  Section  315.10  is  amended 
to  require  studies  of  other  possible 
mergers  in  this  limited  situation. 

DOJ's  other  request,  that  studies  and 
reports  made  by  or  on  behalf  of  the 
other  party  lo  the  transaction  be 
submitted,  is  already  covered  by  this 
rule.  Paragraphs  (b)  and  (c)  of  §  315.3 
require  applicants  to  submit  all  the 
information  required  by  Subpart  B  of 
Part  315  for  the  other  party  to  the 
proposed  transaction.  This  imposes  on 
applicants  the  filing  requirement  that 
DOJ  requested. 

The  Board  does  not  find  the  3-year 
requirement  to  be  unduly  burdensome, 
as  USAir  claimed.  Companies  may  court 
each  other  for  a  long  time  and  the 
studies,  reports,  and  analyses  performed 
during  that  time  may  be  important  in  the 
evaluation  of  the  case.  Such  studies  are 
likely  to  be  in  the  same  company  file 
regardless  of  whether  they  are  1,  2,  or  3 
year  old.  Producing  a  3-year-old  study 
should  not  therefore,  create  more 
problems  for  the  applicant  than 
producing  one  that  is  2  years  old  or  less. 

Section  315.13  requires  applicants  to 
submit  competitive  information.  This 
includes  a  list  of  nonstop  city-pairs  that 
the  applicant  or  other  party  serves  or 
may  serve.  It  also  includes  documents 
about  route  development,  internal 
expansion,  marketing  strategies,  the 
possibility  of  new  entry,  capacity,  and 
breakeven  levels  in  any  area  served  by 
either  party,  and  changes  in  conditions 
in  any  area  that  they  serve.  USAir  asked 


that  this  section  be  limited  in  various 
ways.  Rather  than  requiring  the 
submission  of  documents  that  were 
submitted  2  years  prior  to  the  filing  of 
the  application,  USAir  suggested  that  1 
year  be  the  cutoff.  It  wanted  the  number 
of  documents  limited  further  by 
requiring  the  submission  of  only  those 
that  deal  with  near-term  implementation 
as  opposed  to  those  that  are  for  long- 
range  planning  purposes.  It  considered 
long-range  pltmning  documents  too 
indefinite  to  be  pertinent.  USAir  also 
asked  that  the  term  "any  area"  be  more 
narrowly  defined.  It  suggested  that 
paragraphs  (c)  and  (d)  be  modified  to 
refer  only  to  points,  city-pairs,  routes 
and  hubs  of  both  parties  or  of  the  other 
party. 

The  Justice  Department  favored  an 
expansion  of  J  315.13.  It  asked  that 
paragraph  (a)  of  that  section  be 
amended  to  require  applicants  to  list  all 
nonstop  and  single-plane  city-pairs  that 
either  party  serves  or  proposes  to  serve, 
not  merely  the  nonstop  city-pairs.  DOJ 
pointed  out  that  in  many  instances, 
single-plane  service  is  competitive  wnth 
nonstop  service. 

The  Board  has  decided  not  to  make 
any  change  in  {  315.13.  It  is  important  to 
obtain  the  information  required  by  this 
section  for  all  areas  where  the  carriers 
complete.  It  is  not  necessary,  however, 
for  apphcants  to  list  all  the  single-plane 
city-pairs  in  addition  to  the  nonstop 
city-pairs  that  they  serve  or  propose  to 
serve.  This  may  be  burdensome  for 
applicants  and  is  obtainable  by  the 
Boaud  from  other  sources. 

USAir  was  concerned  about 
disclosiuv  of  confidential  information 
that  may  be  filed  in  an  apphcation. 
Section  315.4  now  addresses  this 
problem  by  limiting  access  to 
confidential  information  to  attorneys  of 
record  and  their  experts  who  filed 
affidavits  promising  not  to  disclose  the 
information,  and  to  Board  personnel. 
USAir  wanted  to  make  sure  that  only 
Board  personnel  assigned  to  the 
proceeding  will  have  access  to  the 
documents.  To  accompUsh  this,  the 
phrase  "working  on  the  proceeding"  will 
be  added  after  "Board  personnel."  This 
will  ensure  that  only  the  Administrative 
Law  Judge,  Board  attorneys  and 
analysts  assigned  to  the  case,  senior 
Board  staff  personnel,  and  Board 
members  have  access. 

The  Board  is  also,  on  its  own 
initiative,  amending  §  315.17  Labor 
Relations,  by  deleting  paragraphs  (d), 
(e),  and  (g).  These  provisions  require 
applicants  to  list  the  domiciles  of  their 
flight  personnel,  to  describe  the  effect  of 
the  merger  on  existing  collective 
bargaining  agreements,  and  to  file  a 
copy  of  each  pension  plan  covering  their 


employees.  The  information  obtained 
under  these  provisions  has  not  proved 
useful  to  the  Board.  EUminating  them  in 
no  way  affects  the  Board's  ability  to 
impose  labor  protective  provisions  in  a 
particular  case.  If  a  party  considers  this 
information  to  be  needed  in  a  particular 
case,  it  may  ask  the  Administrative  Law 
Judge  in  the  pre-hearing  conference  to 
order  its  production. 

List  of  SubjecU  in  14  CFR  Part  315 

Air  Carriers,  Antitrust  Energy,  Labor. 

PART  315-INFORIIATK)N 
SUBMrXTEO  IN  SECTION  408 
APPLICATIONS 

Accordingly,  the  Board  adopts  14  CFR 
Part  315,  published  at  45  FR  23646.  Apr. 
8, 1980,  as  final  with  the  follotving 
changes: 

1.  The  authority  for  Part  315  is: 

Authority:  Sees.  20*.  407.  408.  lOia  Pub.  L 
85-728,  as  amended,  72  Staf.  743,  786.  787  92 
Stat.  1743  (49  U.S.C.  1324. 1377, 1378. 1490). 

2.  Section  315.1  is  revised  to  read: 

S31S.1    PurpoMandapp«caMtty. 

This  rule  sets  forth  the  form  and 
content  of  appUcations  Uiat  must  be 
submitted  to  the  Board  under  section 
408(b)(1)  of  the  Act.  It  applies  to  any 
pro[>osed  consolidation  or  acquisition  of 
control  that  is  not  exempt  bom  secticm 
408  and  that  directly  or  indirecUy 
involves  two  or  more  air  carriers,  an  air 
carrier  and  a  foreign  air  carrier,  or  an  air 
carrier  and  an  intrastate  air  carrier, 
including  transactions  involving  persons 
in  control  of  such  carriers. 

3.  Paragraph  (a)  of  S  315.3  is  revised, 
as  follows: 

S31&3    FIHng  of  applcatlofw. 

(a)  Each  person  required  to  file  an 
application  under  section  406(b)(1)  of 
the  Act  for  Board  approval  of 
transactions  described  in  §  315.1  shall 
file  20  copies  of  a  complete  application 
as  required  by  Subpart  B  of  this  part  in 
the  Board's  Oiocket  Section,  except  that 
only  two  copies  of  the  information 
required  by  55  315.11  and  315.17(f)  must 
be  filed. 


4.  Paragraph  (b)  of  5  315.4  is  revised, 
as  follows: 

$3154    ContMwitWny. 
*        *        •        »        • 

(b)  No  person  shall  have  access  to  the 
confidential  information  except  (1) 
attorneys  of  record  and  their  experts 
who  file  affidavits  promising  not  to 
disclose  the  information  and  to  use  it 
only  in  connection  with  the  section  406 
proceedings  to  which  the  information  is 
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directed,  and  (2)  Board  personnel 
working  on  the  proceeding.  Inspection  of 
confidential  documents  may  begin  as 
soon  as  the  affidavits  are  filed. 
*        •        •        •        * 

5.  A  new  paragraph  (h)  is  added  to 
S  315.10,  as  follows: 

S  315.10    Background  InfomwMon. 

(h)  If  the  applicant  is  relying  for 
approval  of  the  proposed  bansaction  on 
a  daim  that  that  transaction  would  meet 
significant  transportation  needs  of  the 
pubUc  and  that  these  needs  may  not  be 
satisfied  by  a  reasonably  available 
alternative  having  materially  less 
anticompetitive  effects,  all  studies, 
reports  and  analyses  made  within  2 
years  preceding  the  filing  of  the 
application  regarding  other  possible 
mergers,  consolidations,  or  acquisitions 
that  it.had  considered. 


S  315.17    [AmwKtodl 

6.  In  S  315.17.  paragraphs  (d),  (e),  and 
(g)  are  removed  and  reserved. 

By  the  Gvil  Aeronautics  Board: 
Phyllis  T.  Kaylor. 
Secretary. 

(FR  Doc  B-124B2  FIM  S-«-«2: 8:45  Utt) 
■LUNQ  CODE  mfr-OI-M 


14  CFR  Part  380 

[Docket  No.  39744;  Reg.  SPn-18«;  Amdt 
No.  16  to  Part  380] 

Public  Charters 

agency:  Civil  Aeronautics  Board. 
action;  Final  rule. 

summary:  The  CAB  relieves  foreign 
charter  operators  irom  the  provisions  of 
the  Federal  Aviation  Act  which  prevent 
them  from  organizing  charter/ tours  in 
interstate  and  overseas  air 
transportation.  Foreign  charter 
operators  interested  in  exercising  these 
new  rights  must  register  with  the  Board. 
This  action  will  benefit  consumers  and 
the  U.S.  airline  industry  through 
increased  competition. 
dates:  Adopted:  April  15, 1982. 
Effective:  June  5, 1982,  except  CAB  Form 
300  which  contains  information 
collection  requirements  which  are  under 
review  by  OMB. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gleim  M.  Datnoff,  Bureau  of 
International  Aviation,  Civil 
Aeronautics  Board.  1825  Connecticut 
Avenue,  N.W.,  Washington,  D.C.  20428; 
(202)  673-5203. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Paperwork 
ReducUon  Act  of  1960  (44  U.S.C.  3507], 


the  change  in  Form  300  that  is  included 
in  this  final  rule  is  being  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  (OMB).  The  change  is  not 
effective  until  OMB  approval  has  been 
obtained,  and  the  public  notified  to  that 
effect  through  a  technical  amendment  to 
this  regulation.  The  Board  will  place  the 
OMB  approval  number  on  Form  306 
when  approval  is  obtained. 

Background 

By  EDR-427/SPDR-82,  46  FR  35664. 
July  10. 1981,  the  Board  proposed  to 
relieve  foreign  charter  operators  and 
foreign  consolidators  of  freight  from  the 
provisions  of  the  Federal  Aviation  Act 
which  prevent  them  from  operating  in 
interstate  and  overseas  air 
transportation.  We  stated  that  all  direct 
carrier  services  must  be  performed  by 
U.S.-flag  carriers,  and  that  only  foreign 
charter  operators  whose  governments 
provided  reciprocal  domestic  operating 
rights,  as  well  as  fifth  freedom  operating 
authority,  to  U.S.  indirect  carriers  would 
receive  U.S.  domestic  operating 
authority.  In  ER-1294,  issued 
contemporaneously  with  this  final  rule, 
we  addressed  the  objections  to  this 
proposal  in  the  context  of  expanded 
operating  rights  for  foreign  air  freight 
forwarders  and  foreign  cooperative 
shippers  associations.  In  brief,  we  stated 
that  the  alleged  harmful  effects  of 
opening  domestic  markets  to  foreign 
competitors  were  too  remote  to 
outweight  the  potential  benefits  that 
would  accrue  to  the  consiuner  and  the 
airline  industry  from  the  adoption  of  our 
proposal.  Those  findings  are  equally 
applicable  to  passenger  charters.  Since 
we  have  already  disctissed  the  generic 
objections  to  this  proposal  in  ER-1294, 
we  shall  only  discuss  here  clarifications 
pertinent  to  foreign  charter  operators. 

Certification 

Foreign  charter  operators  interested  in 
organizing  tours  in  interstate  and 
overseas  air  transportation  must  obtain 
operating  authority  pursuant  to  the 
simplified  registration  procedures 
recently  approved  by  the  Board  in  SPR- 
179, 46  FR  56605,  November  18, 1981. 
Requests  for  authority  shall  be  filed  on 
Form  300  which  will  now  provide  space 
to  indicate  whether  the  operator  wants 
foreign,  interstate  or  overseas  air 
transportation  authority. 

In  (tie  Notice  of  Proposed  Rulemaking 
(NPRM)  initiating  this  proceeding,  we 
did  not  attach  a  specimen  registration 
form  for  foreign  charter  operators 
because  the  rulemaking  considering  the 
format  of  this  registration  form  had  not 
yet  been  finalized.  We  stated  that  the 
only  format  alterations  which  would  be 
required  here  were  the  addition  of 


spaces  to  indicate  the  three  types  of  air 
transportation  that  could  be  requested 
and  authorized.  The  attached  Form  300 
is  identical  to  that  issued  in  SPR-179 
except  that  Item  7  has  been  added  to 
distinguish  among  the  types  of  air 
transportation  applied  for  and  the 
authorization  section  is  similarly 
amended  to  distinguish  among  the  types 
of  air  transportation  approved. 

Upon  further  review  of  the  registration 
requirements  of  S  380.64,  we  note  that 
the  current  rules  explicitly  provide  for 
rejection  of  a  registration  only  if  the 
application  does  not  explicitly  comply 
with  the  filing  requirements  or  if  the 
public  interest  so  requires.  The  rule  does 
not  specify  that  a  public  interest 
consideration  in  rejecting  appUcations 
will  be  an  imbalance  of  reciprocity 
between  the  U.S.  and  other  countries.  In 
order  to  make  that  fact  clear,  we  shall 
amend  S  380.64(a)(e).  Since  this 
amendment  is  interpretative  in  nature 
and  merely  enunciates  authority 
currently  held  by  the  Board,  the  Board 
finds  good  cause  for  dispensing  with 
notice  and  further  public  proceduj«s  on 
this  amendment 

Interstate  and  Overseas  Charter 
Operations 

In  SPR-179,  the  Board  adopted 
S  380.68,  which  prevents  foreign  charter 
operators  from  organizing  charter  tours 
in  domestic  markets.  We  have 
previously  recognized  the  anomaly 
between  this  provision  and  the  authority 
we  are  now  granting  to  foreign  cheirter 
operators.  Indeed,  we  said  in  the  NPRM 
initiating  this  rulemaking  that  shoidd 
S  380.68  be  adopted  in  a  then-pending 
rulemaking,  we  would  eliminate  it  here. 
Since  this  provision  is  inconsistent  with 
the  objectives  of  this  rulemaking,  it  is 
being  deleted. 

The  Final  Rule 

Our  proposed  amendments  to 
S  S  380.62  and  380.66  were  predicated 
upon  the  proposal  for  those  sections  in 
Docket  38023.  The  final  rules  adopted 
for  those  two  sections  in  SPR-179  were 
slightly  different  from  those  proposed  in 
the  NPRM  initiating  that  rulemaking 
(SPDR-77,  45  FR  26084,  April  17, 1980), 
because  of  changes  we  made  as  a  result 
of  comments  received  from  the  public. 
We  have  therefore,  amended  the 
language  we  proposed  for  S  S  380.62  and 
380.66  in  the'NPRM  initiating  this 
rulemaking  (SPDR-82)  to  conform  to  the 
language  adopted  for  those  sections  in 
SPR-179. 

Final  Regulatory  Flexibility  Analysis 

The  discussion  above  and  in  ER-1294, 
issued  along  with  this  rule,  constitutes 
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the  Board's  final  regulatory  flexibility 
analysis  of  this  rule,  pursuant  to  5  U.S.C. 
604.  Copies  of  these  documents  can  be 
obtained  fixim  the  Distribution  Section, 
Civil  Aeronautics  Board.  Washington. 
D.C.  20428.  (202)  673-5432.  by  referring 
to  ER-1294.  and  the  "SPR"  number  at 
the  top  of  this  document. 

List  of  Subjects  in  14  CFR  Part  380 

Advertising.  Antitrust.  Charter  flights. 
Consumer  protection.  Educational  study 
programs.  Surety  bonds.  Travel  agents. 

PART  380— PUBUC  CHARTERS 

Accordingly,  the  Board  amends  14 
CFR  Part  380.  Public  Charters,  as 
follows: 

1.  The  authority  for  Part  380  is: 

Authority:  101(3),  204,  401,  402,  407,  418,  and 
1102,  Pub.  L  85-726,  as  amended.  72  Stat.  737, 
743,  754,  757,  768,  771,  797  (49  U.S.C.  1301, 
1324, 1371, 1372, 1377,  1386, 1502). 

2.  In  Part  380.  the  Table  of  Contents  is 
amended  by  revising  the  title  of  §  380.20 
and  removing  §  380.68,  to  read: 

Sec 

*        »      I  *        *        * 

380.20    Relief  from  the  Act. 
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380.68    [Removed] 

*  *        »        »        • 

3.  Paragraph  [b]  of  §  380.5  is  revised  to 
read:       ]  | 

§  380.S    Procedures  for  Imposition  of 
Hmitation*  and  restrictions  on  Public 
Charter  operations. 

*  *         •         »         • 

(b)  Petitions  seeking  the  issuance  of 
such  an  order  to  show  cause  may  be 
filed  by  any  person.  Answers  to  such 
petitions  are  permitted,  but  a  failure  to 
file  an  answer  shall  not  prejudice 
anyone.  Each  such  petition  and  any 
answer  thereto  shall  conform  to  the 
requirements  of  §  302.3  of  the  Board's 
rules  of  practice.  Copies  of  such 
petitions  and  answers  shall  be  served 
on  such  persons  as  the  Director,  Bureau 
of  Domestic  Aviation,  or,  in  the  case  of 
operations  by  foreign  charter  operators, 
the  Director.  Bureau  of  International 
Aviation,  or  their  designee,  shall  direct. 


4.  Paragraph  (d)  of  $  380.10  is  revised 
>  to  read: 

§380.10    Pubic Ctiarter general 
reQuirefnents. 

Public  Charters  under  this  part  shall 
meet  the  following  requirements: 

***** 

(d)  The  air  transportation  portion  of 
the  charter  must  be  performed  by  direct 
air  carriers  that  hold  authority  under 
section  401,  402  or  416  of  the  Act.  or  are 
operating  under  Part  298  of  this  chapter, 
except  that  only  U.S.  citizen  direct  air 
carriers  may  provide  air  transportation 
for  operations  in  interstate  and  overseas 
air  transportation; 

5.  In  §  380.20.  Exemption,  the  title  and 
the  introductory  text  of  paragraph  (a)  is 
revised  and  a  new  paragraph  (a)(7)  is 
added,  to  read: 

§380.20    Relief  from  ttie  Act 

(a)  Charter  operators  and  foreign 
charter  operators  are  hereby  relieved 
from  the  following  provisions  of  the 
Federal  Aviation  Act  of  1958.  as 
amended,  only  if  and  so  long  as  they 
comply  with  the  provisions  of  this  part 
«ind  the  conditions  imposed  here,  and  to 
the  extent  necessary  to  permit  them  to 
organize  and  arrange  Public  Charters: 
***** 

(7)  If  foreign  charter  operators  receive 
interstate  or  overseas  air  transportation 
rights,  any  other  provision  of  the  Act 
that  would  otherwise  prohibit  them  from 
organizing  and  arranging  Public 
Charters  in  interstate  or  overseas  air 
transportation. 
***** 

6.  Section  380.21  is  revised  to  read: 

§  380.21    Approval  of  certain  Intertocidng 
relationships. 

To  the  extent  that  any  officer  or 
director  of  a  charter  operator  (other  than 
a  foreign  charter  operator)  would  be  in 
violation  of  any  of  the  provisions  of 
section  409(a)  (3)  and  (6)  of  the  Act  by 
participating  in  interlocking 
relationships  covered  by  the  relief 
granted  by  §  380.20.  such  participation  is 
hereby  approved  by  the  Board. 

7.  Section  380.62  is  revised  by  adding 
a  new  paragraph  (c)  to  read: 


§380.62    Registration  appMcattoiia> 
*        *        •        «        . 

(c)  The  applicant  shall  clearly  indicate 
in  its  application  for  registration 
whether  if  requests  authority  to  engage 
in  foreign,  interstate  and/or  overseas  air 
transportation. 

8.  The  introductory  text  of  paragraph 
(a)  and  paragraph  (a)(6)  of  §  380.64  are 
revised  to  read: 

§  380.64    Board  action  on  a  reglaliatiuii 


(a)  After  a  registration  is  received,  one 
of  the  following  actions  will  be  taken. 

(6)  The  registration  application  will  be 
rejected  for  reasons  relating  to  the 
failure  of  effective  reciprocity  or  if  the 
Board  finds  that  it  would  be  in  the 
pubhc  interest  to  do  so. 


9.  The  introductory  text  and 
paragraph  (c)  of  §  380.66  are  revised  to 
read: 

§380.66    CanceNation  or  condMoning  of 
ttie  registration. 

The  registration  of  a  foreign  charter 
operator  may  be  canceled  or  subjected 
to  additional  terms,  conditions,  or 
limitations  if  any  of  the  following  occur. 
*        •        *        •        . 

(c)  The  Board  finds,  after  notice  and 
an  opportunity  for  responses,  that  it  is  in 
the  public  interest  to  do  so.  In  making 
this  finding,  the  Board  will  consider 
whether  effective  reciprocity  exists 
between  the  United  States  and  the 
government  of  the  foreign  charter 
operator. 


§380.68    [Removed  and  reserved] 

10.  Section  380.68,  Interstate  and 
overseas  charters  prohibited,  is 
removed  and  reserved. 

By  the  Civil  Aeronautics  Board: 
Phyllis  T.  Kaylor, 

Secretary. 

11.  CAB  Form  300  is  revised  to  read  as 
follows: 

BIUJNQ  COOC  (SXt-OI-ll 
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CAB  Form  30 
(Rev.  *-82) 


3Rr 


REGISTRATION  OR  MCNVCNTS  UNDER  PART  380 
OF  THE  ECONOMIC  RESUUTIONS  OF  THE 
CIVIL  AERONAin^ICS  BOARD 


IHSTWJCTlONi:  ThU  form  must  be  submitted  in  dupH- 
cate  to  Regulatory  Affairs  Division,  B-58,  Bureau 
of  International  Aviation.  CIvH  Aeronautics  Board, 
Mashlngton,  D.C.   20428.  Date  of  flllnn  for  the 
purposes  of  the  Board's  regulations  is  deemed  to 
be  the  date  the  properly  completed  forms  are  re- 
celved  by  the  Board. _^___________>-_ 


1.  Name  and  Mailing  Address  of  Reqistrant  In  the 
United  States: 


m  USE  BY  r»R  n«LV 


□  Forelqn  air  transportation 

□  Interstate  air  transportation 

□  Overseas  air  transportation 


NOTE:  Name  should  Include  any  other  names  under 
which  business  will  be  conducted.  If  registering  a 
name  change,  show  new  naine(s)  here,  and  previously 
registered  name(s)  in  block  8a  on  reverse.  There 
is  no  Boaird  rule  governing  the  name  that  must  be 
used  in  advertisements  but  all  names  that  might  be 
used  should  be  listed  here. 


Address  of  principal  place  of  business  in  the 
United  States  (if  different  from  above)  and 
registraTit's  Area  Code  and  Telephone  Nuaber: 


T.    Indicate  country  o^  citizenship.  List 
below  the  names  and  citizenship  of 
each  person  owning  or  holdino  bene- 
ficial ownership  of  10  percent  or  more 
of  the  applicant's  stock  and  the  per- 
centage of  ownership. 


Applicant's  Country  o^  ritizenship 


Name  and  address  of  designated  agent  residing 
within  the  Itnited  States  for  service  of  process. 


Citizenship 


Percent 


NmT 


Citizenship 


Percent 


5.    Is  this  filing  registrant's 

□  Initial  Registration 

□  /hwndRent  to  reflect  changes  since  previous 
filing  (Please  explain  on  reverse) 

NOTE:  Carriers  alrea<|y  holding  permit  authority 
should  check  "Initial  Registration" 


Citizenship 


Percent 


Citizenship 


ntizensmp 


Percent 


e.  If  this  is  an  initial  registration,  give  pro- 
posed date  of  commencement  of  operations: 


j  7.  Check  type  or  types  of  service  registrant  in- 
I    tends  to  perform  upon  commencement  of  operations: 

;    Q  Foreign  air  transportation 

C  Interstate  air  transportation 

Q  Overseas  air  transportation 


ritizenship 


Percent 


rUizenshIp 


Percent 


Citizenship 


Percent 


Nme 


Citizenship 


Percent 


Citizenship 


Percent 
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8.    Certification 


L^lV^^4  ^*'"*  }^  Information  contained  In  this  application    and  In  th#  att>r»»M.«c 
tiereto,  1$  complete  and  accurate  to  the  he«t  a*  ms/in^ljuH      c  JC         attachments 


signature: 


Date: 

Place: 


"•««  (please  type); 


Title: 


(see  note) 


^^''    ii^Vvtll^  T^**  *^''"*''  ^y  «  "^sponsible  officer,  such  as  the  President 


or 


9.     (For  use  In  reportlno  any  chanoes  or  amencftnents  to  Infomatlon  previously  filed) 


a.    Previously  reolstered  nane  and/or  address: 


b. 


Description  of  any  other  chanoes  or  anendtnents: 


[FR  Doc  82-124as  Filed  S-S-82;  8:45  am] 
BHXMQ  coot  •120-01-0 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-»-fRL  204S-«] 

Approval  and  Promulgation  of 
Implementation  Plans;  San  Joaquin 
Valley  Air  Basin,  CalHomia, 
Nonattainment  Area  Plan 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  Rulemaking. 

SUMMARr:  On  September  5  and  15. 1980, 
the  Environmental  Protection  Agency 
(EPA)  published  notices  of  proposed 
rulemaking  concerning  the  San  Joaquin 
Valley  Air  Basin  nonattainment  area 
plan  (NAP)  for  carbon  monoxide  (CO), 
ozone  and  particulate  matter  (PM). 
Today's  notice  takes  final  action  to 
conditionally  approve  the  NAP  for  six 
coimties  in  the  San  Joaquin  Valley  Air 
Basin  with  respect  to  Part  D  of  the  Clean 
Air  Act.  "Plan  Requirements  for 
Nonattainment  Areas." 
DATE:  This  action  is  eflFective  May  7, 
1982. 

ADDRESS:  A  copy  of  the  NAP  is  located 
at:  The  Office  of  the  Federal  Register. 
1100  "L"  Street.  NW..  Room  8401. 
Washington.  D.C.  20408. 
ron  FURTHER  INFORMAHON  CONTACT: 
David  Howecamp.  Acting  Director,  Air 
and  Hazardous  Materials  Division. 
Environmental  Protection  Agency. 
Region  DC,  215  Fremont  Street,  San 
Francisco.  CA  94105.  Attn:  Douglas 
Grano  (415)  974-8222. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  October  11. 1979.  the  California 
Air  Resources  Board  (ARB)  submitted 
revisions  to  the  California  State 
Implementation  Plan  (SIP)  consisting  of 
a  control  strategy  and  regulations  for  the 
San  Joaquin  Valley  Air  Basin.  These 
revisions,  which  comprise  the  San 
Joaquin  Valley  Air  Basin  NAP,  are 
intended  to  provide  for  attainment  of  the 
ozone,  CO,  particulate  matter  (PM),  and 
sulfur  dioxide  (SOi),  national  ambient 
air  quality  standards  (NAAQS)  in  the 
San  Joaquin  Valley  Air  Basin. 

On  September  5  and  15, 1980  (45  FR 
58897  and  60931).  EPA  published  notices 
of  proposed  rulemaking  for  the  NAP, 
which  covers  the  Fresno,  Kern,  Kings, 
Madera,  Merced,  San  Joaquin, 
Stanislaus,  and  Tulare  County 
nonattainment  areas.  Those  notices 
should  be  used  as  references  in 
reviewing  today's  notice.  The  two 
notices  provide  a  description  of  the 


NAP,  siunmarize  the  apphcable  Clean 
Air  Act  requirements  into  14  criteria, 
compare  the  NAP  to  those  criteria,  and 
proposed  to  approve  and  conditionally 
approve  portions  of  the  NAP.  Today's 
notice  addresses  all  of  these  coimties, 
except  Kern  and  Fresno  which  are 
addressed  in  separate  Federal  Register 
notices  (see  46  FR  42450  for  final  action 
on  Kern  County). 

Supplemental  Revisions 

After  EPA's  review,  which  appears  in 
the  September  5, 1980  notice,  the  State 
submitted  several  revisions  to  the  NAP 
as  discussed  below. 

California  Environmental  Quality  Act 
(CEQA)' 

On'October  20,  the  State  submitted 
the  following  portions  of  CEQA: 

Sections  21000;  21001;  21002;  21002.1, 
21061;  21063;  21065;  21080.1;  21080.4(a); 
21080.5(a),  (b),  (c)  and  (d):  21081;  21082; 
21100;  21104;  21151;  21153;  and  21160. 

As  discussed  in  the  January  21, 1J981 
final  rulemaking  notice  (46  FR  5967), 
EPA  has  determined  that  these  portions 
of  CEQA  satisfy  the  requirements  of 
section  172(b)(ll)(A)  of  the  Clean  Air 
Act.  Therefore,  EPA  is  deleting  the 
proposed  minor  deficiency  concerning 
the  submittal  of  CEQA  in  today's  notice. 

Volatile  Organic  Compound  Rules 

The  following  rules  were  submitted  by 
the  State  on  the  dates  indicated: 

Kings  County: 
Rule  414,  "Wastewater  Separators," 

submitted  on  May  13. 1980. 
Rule  410.4,  "Surface  Coating  of 

Manufactured  Metal  Parts  and  Products," 

submitted  on  October  10, 1960. 
Rule  411,  "Storage  of  Organic  Liquids," 

submitted  on  March  30, 1981. 
Rule  412.2,  "Transfer  of  Gasoline  into 

Vehicle  Fuel  Tadks.  Phase  0,"  submitted 

on  October  23, 1961. 
Madera  County: 
Rule  410.4,  "Surface  Coating  of 

Manufactured  Metal  Parts  and  Products," 

submitted  on  October  10, 1960. 
Merced  County: 
Rule  409.4,  "Surface  Coating  of 

Manufactured  Metal  Parts  and  Products," 

submitted  on  October  10. 1960. 
San  Joaquin  County: 
Rule  409.4,  "Surface  Coating  of 

Manufactured  Metal  Parts  and  Products," 

submitted  on  October  10, 1980. 
Rule  409.5,  "Cutback  Asphalt  Paving 

Materials,"  submitted  on  July  14, 1961. 
Rule  409.6,  "Can  and  Coil  Coating 

Operations,"  submitted  on  July  14, 1961. 

Stanislaus  County: 
Rule  409.3,  "Organic  Solvent  Degreasing 

Operations,"  submitted  on  June  22, 1961. 
Rule  409.4,  "Surface  Coating  of 


Manufactured  Metal  Parts  and  Products," 

submitted  on  October  10, 1980. 
Rule  409.5,  "Cutback  Asphalt  Paving 

Materials."  submitted  on  May  28. 1961. 
Rule  409.6,  "Can  and  Coil  Coating 

Operations,"  submitted  on  July  14, 1981. 

Tulare  County: 
Rule  410.4,  "Surface  Coating  of 

Manufactured  Metal  Parts  and  Products," 

submitted  on  October  10, 1980. 
Rule  412.  "Gasoline  Transfer  into 

Stationary  Storage  Containers," 

submitted  on  December  15, 1980. 

All  of  these  rules,  except  as  discussed 
below  contain  very  minor  changes 
which  either  add  clarity  to  the  rule  or 
correct  typographical  errors. 

Kings  County  Rule  411,  "Storage  of 
Organic  Liquids,"  has  been  amended  by 
changing  the  exemption  for  tanks  storing 
crude  oil  prior  to  lease  custody  transfer 
to  tanks  with  throughputs  less  than  6300 
gallons  per  day  rather  than  greater  than 
6300  gallons  per  day.  This  amendment 
satisfies  one  of  the  conditions  of 
approval  specified  in  the  September  5, 
1980  notice. 

Kings  County  Rule  414,  "Wastewater 
Separators."  has  been  amended  by 
eliminating  the  exemptions  for 
separators  which  recover  less  than  200 
gallons  of  product  per  day  and  those 
that  handle  materials  with  a  Reid  Vapor 
Pressure  of  less  than  0.5  psi.  The 
elimination  of  these  exemptions  satisfies 
another  of  the  conditions  of  approval 
specified  in/the  September  5, 1980 
notice. 

San  Joaquin  County  and  Stanislaus 
County  Rules  409.6,  "Can  and  Coil 
Coating  Operations,"  are  similar  and 
equivalent  to  the  Model  Rule  which  was 
described  in  the  September  proposal 
and  thus  satisfy  two  proposed 
conditions  of  approval. 

Rule  409.3,  "Organic  Solvent 
Degreasing  Operations,"  for  the 
Stanislaus  County,  has  been  amended 
by  changing  the  title  of  the  Rule.  This 
amendment  satisfies  one  of  the 
conditions  of  approval  specified  in  the 
September  5, 1980  notice. 

Rule  409.5,  'ICutback  Asphalt  Paving 
Materials,"  for  San  Joaquin  and 
Stanislaus  Counties  requires  that 
emulsified  asphalts  contain  no  more 
than  3%  solvent.  The  compliance  date 
for  this  limit  has  been  revised  from 
January  1, 1985  to  January  1, 1982.  This 
revision  satisfies  the  deficiency  noted  in 
the  September  5, 1980  notice. 

Since  there  were  only  very  minor 
revisions  to  these  rules  or  conditions  of 
approval  were  satisfied  by  the  revisions, 
EPA  finds  that  for  good  cause  additional 
notice  and  comment  on  these  rules  are 
unnecessary  (see  U.S.C.  Section 
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553(b)(B),  Administrative  Procedure 
Act).    11 

New  Source  Review  (NSR)  Rules 

On  July  25. 1980  the  State  submitted 
revisions  to  the  Stanislaus  County  NSR 
Rule  209.1,  "Standards  for  Authority  to 
Construct."  Paragraphs  209.1  (3)(F)(8} 
and  209.1(3)(F)(9)  have  been  added  to 
the  "Applicability  and  Exemptions" 
portions  of  the  Rule  and  a  portion  of 
209.1(3)(F)(5)  has  been  amended  to 
reflect  this  change. 

The  revisions  to  Rule  209.1  have  been 
reviewed  with  respect  to  Section  173  of 
the  Clean  Air  Act.  These  revisions 
provide  additional  exemptions  from 
Lowest  Achievable  Emission  Rate 
(LAER)  which  are  not  authorized  by 
Section  173.  EPA  has  determined  that 
these  exemptions  constitute  a  minor 
deficiency. 

EPA's  September  5  notice  addressed 
exemptions  from  LAER  that  are  similar 
to  the  supplemental  revisions  noted 
here.  In  addition,  this  notice  reflects 
comments  received  regarding  the  LAER 
exemptions.  Thus,  EPA  feels  that  the 
public  has  been  provided  adequate 
opportunity  to  comment  on  the 
approvability  of  the  LAER  exemptions 
and  that  further  notice  and  conmient  are 
unnecessary.  Therefore,  EPA  is  taking 
final  action  on  the  rules  noted  above  in 
today's  notice. 

Public  Comments 

During  the  public  comment  period, 
EPA  received  comments  from  the  ARB, 
the  local  air  pollution  control  districts 
(APCDs),  the  Stanislaus  Area 
Association  of  Governments,  the  San 
Joaquin  County  Planning  Department 
the  San  Joaquin  Board  of  Supervisors 
and  the  Pacific  Gas  and  Electric 
Company.  Comments  received  are 
specifically  identified  and  responded  to 
in  EPA's  Public  Comment  Technical 
Support  Document  (contained  in 
Document  File  NAP-CA-04  at  the  ARB, 
EPA  Library  in  Washington.  D.C.  and 
the  Region  D(  Office). 

EPA  Actions 

Introduction 

The  criteria  used  in  EPA's  review  are 
detailed  in  the  General  Preamble  and 
four  supplements  referenced  in  the 
notice  of  proposed  rulemaking. 

While  EPA's  evaluation  of  the  NAP 
for  ozone  includes  use  of  "Control 
Technique  Guidelines"  ("CTG's") 
documents  as  a  "presumptive  norm."  the 
states  may  adjust  the  recommended 
controls  or  develop  requirements  which 
are  not  based  on  the  CTG's,  provided 
that  they  submit  information  supporting 
their  decisions. 


It  should  be  noted  that  action  may  be 
taken  on  a  portion  of  a  NAP  for  a 
specific  pollutant  or  rule.  Therefore,  a 
portion  of  a  NAP  may  be  adequate  for 
one  pollutant  but  inadequate  for  others. 
Further,  a  rule  may  be  adequate  under 
section  110,  but  inadequate  under 
section  172  or  173  of  the  Act  It  is  EPA's 
policy  to  take  final  action  on  all  portions 
of  a  NAP  for  each  pollutant. 

Therefore,  a  final  rulemaking  notice 
contains  a  series  of  actions  for  each 
pollutant  and  for  each  portion  of  the 
NAP  rather  than  a  single  action.  One  of 
the  following  three  actions  may  be  taken 
for  each  portion  of  a  NAP: 

1.  Disapproval  where  deficiencies  are 
of  such  magnitude  as  to  significantly 
interfere  with  the  basic  objective  of  the 
NAP:  or 

2.  Approval  where  the  portion  of  the 
NAP  under  consideration  meets  all 
requirements;  or 

3.  Approval  with  conditions  where 
deficiencies  exist,  but  where  the  effect 
of  the  deficiency  is  not  judged  to  be 
major  and  where  the  State  has  agreed  to 
take  those  steps  necessary  to  correct  the 
deficiency.  In  this  case,  it  is  EPA's 
understanding  that  the  State  will 
proceed  expeditiously  to  correct  the 
noted  deficiency  by  certain  dates. 

For  further  information,  see  the 
supplements  to  EPA's  General  Preamble. 

EPA's  final  actions  described  below 
are  based  on  the  proposed  rulemaking 
notice,  supplemental  revisions 
submitted  by  the  State,  and  public 
comments  received  by  EPA. 

Approved  Portions  of  the  NAP 

EPA  is  taking  final  action  under 
section  110  of  the  Clean  Air  Act  to 
approve  the  following  rules  since  they 
provide  emission  limits  necessary  to 
insure  attainment  of  the  NAAQS:  Kings 
County  rules  410.1  to  410.5,  411,  412.1, 

412.2,  413,  413.3.  414,  414.1  and  414.2; 
K4adera  County  rules  410.1,  410.3,  410.4, 
410.5,  411.  and  412;  Merced  County  rules 
409.1. 409.3.  409.4.  409.5. 410  and  411;  San 
Joaquin  County  rules  409.1,  409.3,  409.4, 
409.5,  410,  411.1,  413,  413.1,  413.2,  and 
413.3;  Stanislaus  County  rules  409.1, 

409.3.  409.4.  409.5,  409.6.  and  411;  and 
Tulare  County  rules  410.1, 410.3,  410.4, 
410.5.  412,  and  413. 

EPA  also  is  taking  action  under 
section  172  of  the  Act  to  approve  the 
following  rules,  since  they  fully  satisfy 
the  requirement  for  RACT:  Kings  County 
rules  410J,  410.4.  410.5. 411.  412.1.  413. 
413.3. 414  and  414.2;  Madera  County 
rules  410.3,  410.4,  and  412;  Merced 
County  rules  409.4.  410,  and  411;  San 
Joaquin  County  rules  409.3,  409.4,  4ia 
411.1. 413.  413.2.  and  413.3;  Stanislaus 
Couirty  rules  409.3,  409.4.  409.5  and  411; 


and  Tulare  County  rules  410.4.  410.5. 412. 
and  413. 

As  proposed  in  the  September  1960 
notices.  EPA  is  taking  final  action  under 
section  172  to  approve  the  following 
portions  of  the  NAP  for  the  six  counties 
discussed  in  today's  notice  for  ozone 
and/ or  CO:  emission  inventory, 
modeling,  emission  reduction  estimates, 
attainment  provision,  reasonable  further 
progress,  emissions  growth,  annual 
reporting,  resources,  public  and 
government  involvement,  and  public 
hearing. 

Conditionally  Approved  Portions  of  the 
NAP 

As  discussed  in  the  September  1980  . 
notices  the  Public  Comment  Technical 
Support  Document  and  in  the 
SUPPLEMENTAL  REVISIONS  section  of 
this  notice,  for  following  portions  of  the 
NAP  for  the  six  counties  contain  minor 
deficiencies  with  respect  to  Section  172: 
legally  adopted  measures,  permit 
progrtun.  and  (in  San  Joaquin  County 
only)  extension  requirements.  Since  the 
State  and  the  APCD's  have  assured  EPA 
that  they  will  submit  the  material  to 
correct  the  minor  deficiencies,  EPA 
takes  final  action  to  conditionally 
approve  these  portions  of  the  NAP. 

To  satisfy  the  conditions  of  approval, 
the  State  must  submit  the  following 
material  by  the  indicated  dates: 

1.  By  September  7, 1982,  the  NSR  rules 
for  the  six  counties  must  be  revised  to 
meet  the  requirements  in  EPA's 
amended  regulations  for  NSR  under 
section  173  of  the  Clean  Air  Act  (May 
13, 1980,  45  FR  31307  and  August  7, 198a 
45  FR  52676)  as  a  SIP  revision. 

2.  By  September  7. 1982,  the  State 
must  provide  either  (1)  an  adequate 
demonstration  that  die  follovving 
regulations  represent  RACT,  (2)  amend 
the  regulations  so  that  they  are 
consistent  with  the  CTG,  or  (3) 
demonstrate  that  the  regulations  will 
result  in  VOC  emission  reductions 
which  are  within  five  percent  of  the 
reductions  which  would  be  achieved 
through  the  implementation  of  the  CTG 
recommendations. 

Madera  County  APCD:  Rule  411.  •'Storage  of 

Petroleum  Distillatet  and  Li^t  Crude  OU" 
Merced  County  APCD:  Rule  408.3.  "Organic 

Solvent  Degreasing  OperatioM" 
Stanislaus  County  APCD:  Rule  4ia  "Storage 

of  Petroleum  Products" 
Tulare  County  APCD:  Rule  4103,  "Oiganic 

Solvent  Degreaaing  Opnationa" 

3.  By  September  7, 1982, 
implementation  commitments  and 
schedules  for  the  adopted  transportation 
control  measures  in  the  San  Joaquin 
County  NAP. 
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Final  Overall  Action  on  the  NAP  for  the 
Six  Counties 

Since  the  San  Joaquin  Valley  Air 
Basin  NAP  for  ozone,  CO.  and  PM  for 
Kings,  Madera,  Merced.  San  ]oaquin. 
Stanislaus,  and  Tulare  counties  contain 
only  minor  deHciendes  and  since  the 
State  has  provided  assurances  to  correct 
these  deHciencies.  EPA  is  taking  final 
action  to  conditionally  approve  the  NAP 
overall  for  these  counties  with  respect  to 
Part  D.  As  a  result,  the  current 
prohibition  on  construction  of  certain 
sources  is  no  longer  in  effect  in  these 
counties. 

Regulatory  Process 

In  those  areas  for  which  the  State  of 
California  has  submitted  approvable  or 
conditionally  approvable  NAPs  in 
accordance  ^th  the  requirements  of 
Part  D  of  the  Clean  Air  Act  EPA  has  a 
responsibility  to  take  final  action  as 
soon  as  possible  in  order  to  lift  the 
construction  prohibition.  Since  the  State 
has  submitted  a  conditionally 
approvable  NAP  for  the  counties 
discussed  in  this  notice.  EPA  finds  that 
good  cause  exists  for  making  this  action 
immediately  effective. 

The  new  SIP  requirements  approved 
or  conditionally  approved  by  today's 
notice  are  an  addition  to  the  existing  SIP 
and  do  not  supersede  or  replace  the 
"old"  SIP  requirements  until  a  source 
comes  into  compliance  with  the  new 
requirements.  For  further  information, 
see  EPA's  General  Preamble. 

As  a  result  of  approval  of  certain 
portions  of  the  NAP,  EPA  is  taking  final 
action  to  rescind  the  following 
analogous  portions  of  40  CFR  Part  52: 

Sec. 

Section  52.233    Review  of  new  sources  and 

modifications:  Subparagraphs  (d](8],  (11). 

(13),  (20),  (24)  and  (26)  and  (g)(l)(viii). 
Section  52.245    Control  of  oxides  of  nitrogen, 

hydrocarbon,  and  carbon  monoxide 

emissions  &om  in-use  vehicles. 
Section  52.253    Metal  surface  coating  thinner 

and  reducer. 
Section  52.254    Organic  solvent  usage. 
Section  52.255    Gasoline  transfer  vapor 

control. 
Section  52.256    Control  of  evaporative  losses 

from  the  filling  of  vehicular  tanks. 
Section  52.265    Mass  transit  and  transit 

priority  planning. 

Under  Executive  Order  12291.  EPA 
must  judge  whether  a  rulemaking  action 
is  "major".  Further,  imder  the 
Regulatory  Flexibility  Act,  EPA  must 
assess  the  effect  of  the  rulemaking 
action  on  "small  entities".  This 
regulation  is  not  "major"  because  it 
approves  state  and  local  actions  and 
imposes  no  new  requirements.  I  hereby 
certify  that  the  action  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities.  As 
required  by  Executive  Order  12291,  this 
regulation  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review. 

Under  the  Clean  Air  Act.  any  petitions 
for  judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
(60  days  irova.  today).  This  action  may 
not  be  challenged  latdr  in  proceedings  to 
enforce  its  requirements. 

Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State 
of  California  was  approved  by  the 
Director  of  the  Federal  Register  on  July 
1.1981. 

List  of  Subjects  in  40  CFR  Part  52 

Air  Pollution  control.  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibihty  Act,  I  certify  that  this 
action  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  action  merely  approves  state 
actions.  This  action  imposes  no  new 
requirements  for  the  sources  in  California. 
(Sees.  110, 129, 171-178,  and  301(a),  Qean  Air 
Act,  as  amended  (42  U.S.C.  7410.  7429,  7501  to 
7508,  and  7e01(a)) 

Dated:  April  22, 1962. 
Anne  M.  Gorauch, 
Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  F  of  Part  52  of  Chapter  I.  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

Subpart  F— Califomla 

1.  In  i  52.220(c)  subparagraphs 
(50)(vi).  (51)(viiiHx).  (52)(ivHix). 
(71)(iHiv).  (83)(ii).  (84)(iHvi).  (85)(i), 
(88)(i],  (89)(i),  (92)(i),  (93)(i),  (102)(iHii) 
and  (103](i]  are  added  as  follows: 

§5^220    Mentffication  of  ptafk 
***** 

(c)  •  *  * 

(50)*  *  • 

(vi)  Merced  County  APCD. 

(A)  New  or  amended  Rule  409.1. 


(51)  *  *  * 

(viii)  San  Joaquin  County  APCD. 
(A)  New  or  amended  Rule  409.1. 
(ix)  Stanislaus  County  APCD. 
(A)  New  or  amended  Rule  409.1. 
(x)  Tulare  County  APCD. 
(A)  New  or  amended  Rules  410.1  and 
413. 


(iv)  Kings  County  APCD. 

(A)  New  or  amended  Rules  210.1 
(except  paragraphs  (3)(D)  and  (5)(B)(8)). 
210.2,  410.1.  410.2.  410.3,  410.5,  412.1.  413. 
414.1.  and  414.2. 

(v)  Madera  County  APCD. 

(A)  New  or  amended  Rules  210.2, 

410.1.  410.3.  410.5,  411,  and  412. 
(vi)  Merced  County  APCD. 

(A)  New  or  amended  Rules  210.1 
(except  paragraphs  (3)(D)  and  (5)(B)(8)), 

210.2,  409.5,  and  411. 

(vii)  San  Joaquin  County  APCD. 

(A)  New  or  amended  Rules  209.1 
(except  paragraphs  (B)(3)  and  (D)(2)(b)), 
209.2,  409.3,  410.  411.1.  413.  413.1.  413.2, 
and  413.3. 

(viii)  Stanislaus  County  APCD. 

(A)  New  or  amended  Rules  209.2  and 
411. 

(ix)  Tulare  County  APCD. 

(A)  New  or  amended  Rules  210.1 
(except  paragraphs  (C)(4)  and  (e)(2)(H)), 
210.2  and  410.5. 


(52)  •  •  * 


(71)  The  San  Joaquin  Valley  Air  Basin 
Control  Strategy  (Chapter  16  of  the 
Comprehensive  Revisions  to  the  State  of 
California  Implementation  Plan  for  the 
Attainment  and  Maintenance  of 
Ambient  Air  Quality  Standards) 
submitted  on  October  11, 1979.  by  the 
Governor's  designee.  Those  portions  of 
Hbe  San  Joaquin  Valley  Air  Basin 
Control  Strategy  identified  by  Tables 
16-la.  lb  and  Ic  (Summary  of  Plan 
Compliance  with  Clean  Air  Act 
Requirements)  except  which  pertain  to 
Fresno  County  and  the  six 
transportation  control  measures  for 
Stanislaus  County,  comprise  the 
submitted  plan.  "The  remaining  portions 
are  for  informational  purposes  only.  The 
following  rules  were  also  submitted  on 
October  11, 1979  as  part  of  the 
enforceable  plan: 

(i)  Kings  County  APCD. 

(A)  New  or  amended  Rules  411  and^ 
413.3. 

(u)  Madera  County  APCD. 

(A)  New  or  amended  Rule  210.1 
(except  paragraphs  (3)(D)  and  (5){B)(8)). 

(iii)  Merced  County  APCD. 

(A)  New  or  amended  Rules  409.3  and 
410. 

(iv)  Tulare  County  APCD. 

(A)  New  or  amended  Rule  410.3. 
***** 

(83)  *  *  * 

(u)  Kings  County  APCD. 

(A)  New  or  amended  Rule  414. 

***** 

(84)  Revised  regulations  for  the 
following  APCDs  submitted  on  October 
10, 1980,  by  the  Governor's  designee. 

(i)  Madera  County  APCD. 

(A)  New  or  amended  Rule  410.4. 
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(ii)  Merced  County  APCD. 
(A)  New  or  amended  Rule  409.4. 
(iii)  Kings  County  APCD. 
(A)  New  or  amended  Rule  410.4. 
(iv)  San  Joaquin  County  APCD. 
(A)  New  or  amended  Rule  409.4. 
(v)  Stanislaus  County  APCD. 
(A)  New  or  amended  Rule  409.4. 
(vi)  Tulare  County  APCD. 
(A)  New  or  amended  Rule  410.4. 
***** 

(85)  Revised  regulations  for  the 
following  APCDs  submitted  on 
December  15, 1980,  by  the  Governor's 
designee. 

(i)  Tulare  County  APCD. 

(A)  New  or  amended  Rule  412. 
***** 

(88)  Revised  regulations  for  the 
following  APCDs  submitted  on  July  25, 

1980,  by  the  Governor's  designee, 
(i)  Stanislaus  County  APCD. 
(A)  New  or  amended  Rule  209.1 

(except  paragraphs  (3)(E)  and  (5)(B)(8)). 
***** 

(89)  Revised  regulations  for  the 
following  APCDs  submitted  on  March 
30, 1981,  by  the  Governor's  designee. 

(i)  Kings  County  APCD. 
(A)  New  or  amended  Rule  411. 
***** 

(92)  Revised  regulations  for  the 
following  APCDs  submitted  on  May  28, 

1981,  by  the  Governor's  designee, 
(i)  Stanislaus  County  APCD. 
(A)  New  or  amended  Rule  409.5. 

***** 

(93)  Revised  regulations  for  the 
following  APCDs  submitted  on  Jime  22, 
1981,  by  the  Governor's  designee. 

(i)  Stanislaus  County  APCD. 
(A)  New  or  amended  Rule  409.3. 
***** 

(102)  Revised  rules  for  the  following 
APCDs  submitted  on  July  14, 1981  by  the 
Governor's  designee. 

(i)  San  Joaquin  Coimty. 
(A)  New  rules  409.5  and  409.6. 
(ii)  Stanislaus  County. 
(A)  New  rule  409.6. 
***** 

(103)  Revised  rules  for  the  following 
APCDs,  submitted  on  October  23, 1981 
by  the  Governor's  designee. 

(i)  Kings  County. 

(A)  Amended  rule  412.2. 


2.  Section  52.222  is  amended  by 
adding  paragraphs  (b)(5)  and  (d)(4)(i)  as 
follows: 

$52,222    Extensions. 

***** 

(b)  *  •  * 

(5)  San  Joaquin  Valley  Air  Basin, 
(i)  Kings  County  APCD  for  O,  and 
TSP. 


(ii)  Madera  County  APCD  for  0%  and 
TSP. 

(iii)  Merced  County  APCD  for  Oi  and 
TSP. 

(iv)  San  Joaquin  County  APCD  for 
TSP. 

(v)  Stanislaus  County  APCD  for  CO, 
O,  and  TSP. 

(vi)  Tulare  County  APCD  for  O,  and 
TSP. 

***** 

(d)  •  *  * 

(4)  San  Joaquin  Valley  Air  Basin. 

(i)  San  Joaquin  County  for  CO  and  Oi. 


3.  Section  52.223  is  amended  by 
adding  paragraphs  (b)(5)(ii}-(vii)  as 
follows: 

S  52.223    Approval  statM. 

***** 

(b)*  *  • 

(5)  •  •  • 

(ii)  Kings  County  for  O,  and  TSP. 

(iii)  Madera  County  for  O,  and  TSP. 

(iv)  Merced  Cotmty  for  0»  and  TSP. 

(v)  San  Joaquin  County  for  CO,  0>  and 
TSP. 

(vi)  Stanislaus  County  for  CO,  O*  and 
TSP. 

(vii)  Tulare  County  for  O,  and  TSP. 
***** 

4.  Section  52.232  is  amended  by 
adding  paragraph  (a)(10)  as  follows: 

§52.232    Part  D  conditional  ^)provaL 

(a)  *  •  • 

(10)  Kings,  Madera,  Merced,  San 
Joaquin,  Stanislaus  and  Tulare  County 
APCDs. 

(i)  For  O,  and  PM  [and  CO  in  San 
Joaquin  and  Stanislaus  Counties] 

(A)  By  September  7, 1982  the  NSR 
rules  must  be  revised  to  meet  the 
requirements  in  EPA's  amended 
regulations  for  NSR  under  section  173  of 
the  Clean  Air  Act  (May  13, 1980.  45  FR 


31307  and  August  7. 198a  45  FR  52B7B) 
as  an  SIP  revision. 

(ii)  For  O,. 

(A)  For  the  APCDs  indicated  below, 
by  September  7, 1982.  the  State  must 
either  (i)  Provide  an  adequate 
demonstration  that  the  following 
regulations  represent  RACT,  [2]  Amend 
the  regulations  so  that  they  are 
consistent  with  the  CTG.  or  [3] 
Demonstrate  that  the  regulations  will 
result  in  VOC  emission  reductions 
which  are  within  Hve  percent  of  the 
reductions  which  would  be  achieved 
through  the  implementation  of  the  CTG 
recommendations. 

Madera  County  APCD 

Rule  411,  "Storage  of  Petroleum  Distillates 
and  lij^t  Crude  Oil" 

Merced  County  APCD 

Rule  409.3.  "Organic  Solvent -Degreasing 
Operationa" 

Stanislaus  County  APCD 

Rule  4ia  "Storage  of  Petroleum  Product*" 

Tulare  County  APCD 

Rule  410J,  "Organic  Solvent  Degreasing 
Operations" 

(iii)  For  CO  and  Oi  for  San  Joaquin  County. 

(A)  By  Septemt>er  7, 1982,  implementation 
commitments  and  schedules  for  the  adopted 
transportation  control  measures. 


S  52.233    [Amandsd] 

5.  In  S  52.233,  paragraphs  (d)  (8),  (11), 

(13),  (20).  (24).  and  (26),  and  paragraph 
(g)(l)(viii)  are  removed  and  reserved. 

6.  In  §  52.238,  die  entry  for  "Kem 
Coimty  nonattainment  areas"  is 
removed  and  the  entry  for  San  Joaquin 
Valley  Intrastate  is  revised  to  include 
the  Kem  County  area,  and  reads  as 
follows: 

§  52.238    AttalmiMnt  datas  for  national 
standards. 
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Air  quality  control  region  wd 
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a.  Ftoano  County 
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d.  Madera  County 

e.  Merced  County 

f.  San  Joaquin  County 

g.  Stanidaus  County 

h.  Tulare  County 


TSP 

SO. 

Prtmary 

Sacondaiy 

Ptwnwy 

Ssoondvy 

• 

JiHylSTS 

_.  JdylSTS.... 

c 

„.  h 

„.  h :. 

_  h -„..._.    . 
_  h        „    _ 
_.  h_„    

h     

• 

* , 

• 
^  e _ 

h. 

h 

,,  « 

h 

Ii 

m.  . 

h 

*               * 

h.. 

h 

•        •    - 

MO, 


CO 


Itay  31.  1S77_.  Miy  31. 
1877. 

h h. 

Itay  31. 1977—  h. 
Mw  31.  1977_  h. 
Khv  31.  1S77_  H 

i I 

h h. 

Mm  31. 1977_.  h. 


7.  Section  52.253  is  amended  by 
adding  paragraphs  (b)[S)  (ii)  through  (vi) 
to  read  as  follows: 


§52.253 

rsducar. 

*        * 

(b)*  ' 
(3)*  • 


AS^iftAl    ■■■■fa  II  ■     n  n  ■Hi  n    Hiliii  ii  ■ -* 

Mvm  wunwc9  comng  VMnffMr  ano 
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(ii)  This  section  is  rescinded  for  metal 
parts  and  products  coalers  which  are 
subject  to  and  in  full  compliance  with 
Madera  County  APCD's  Rule  410.4 
submitted  on  October  10, 1980. 

(iii)  This  section  is  rescinded  for  metal 
parts  and  products  coaters  which  are 
subject  to  and  in  full  compliance  with 
Merced  County  Rule  409.4  submitted  on 
October  10. 1980. 

(iv)  This  section  is  rescinded  for  metal 
parts  and  products  coaters  which  are 
subject  to  and  in  full  compliance  with 
San  Joaquin  County  Rule  409.4 
submitted  on  October  10, 1980. 

(v)  This  section  is  rescinded  for  metal 
parts  and  products  coaters  which  are 
subject  to  and  in  full  compliance  with 
Stanislaus  County  Rule  410.4  submitted 
on  October  10, 1980. 

(vi)  This  section  is  rescinded  for  metal 
parts  and  products  coaters  which  are 
subject  to  and  in  full  compliance  with 
Tulare  County  Rule  410.4  submitted  on 
October  10. 1980. 

(vii)  This  section  is  rescinded  for 
metal  parts  and  products  coaters  which 
are  subject  to  and  in  full  compliance 
with  Kings  County  Rule  410.4  submitted 
on  October  10. 1980. 

8.  Section  52.254  is  amended  by 
adding  paragraph  {a)(l)(i)  to  read  as 
follows: 

S  52^54    Organic  solvwit  uaag*. 

(a)  *  *  * 

(1)  *  *  * 

(i)  This  section  is  rescinded  entirely 
for  metal  parts  and  products  coaters 
which  are  subject  to  and  in  full 
compliance  with  Rule  410.4  for  the  Kings 
County  APCD.  Rule  410.4  for  the  Madera 
County  APCD.  Rule  409.4  for  the  Merced 
County  APCD,  Rule  409.4  for  the  San 
Joaquin  County  APCD,  Rule  409.4  for  the 
Stanislaus  County  APCD,  and  Rule  410.4 
for  the  Tulare  County  APCD. 
***** 

9.  Section  52.255  is  amended  by 
reserving  paragraphs  {b)(l)  (iii).  (v), 
(yiii),  and  (ix).  and  by  adding 
paragraphs  (b)(3)  (iii)  through  (viii)  to     ^ 
read  as  follows: 

iSUSS    GasoNfw  transfar  vapor  controL 

(b)*  *  * 
(1)  *  •  * 
(iii)  [Reserved] 


(v)  [Reserved] 
(viii)  [Reserved] 
(ix)  [Reserved] 


(3)*  •  • 


(iii)  Merced  County  APCD. 
(iv)  San  Joaquin  County  APCD. 
(v)  Stanislaus  County  APCD. 
(vi)  Tulare  County  APCD. 
(vii)  Madera  County  APCD. 
(viii)  Kings  County  APCD. 
*        *        •        »        • 

10.  Section  52.256  is  amended  by 
adding  paragraph  (b)(2)  to  read  as 
follows: 


§  52.256    Control  of  evaporattve 
from  ttw  fHHng  of  vehicular  tanks. 


(b)  *  *  * 

(2)  In  the  following  portions  of  the  San 
Joaquin  Valley  Intrastate  Region,  this 
section  is  rescinded. 

(i)  Kings  County  APCD. 


§§  52.245  and  52.265    [Removed  and 
reserved] 

11.  Sections  52.245  and  52.265  are 
removed  and  reserved. 

[FR  Doc  82-12380  PUed  S-A-82:  8:46  am] 
BIUJNO  CODE  6860-50-11 

40  CFR  Part  123 
[W-4-FRL  2120-6] 

Hazardous  Waste  Management 
Programs;  Florida:  Authorization  for 
Inerim  Authorization  Phase  I 

agency:  Environmental  Protection 
Agency. 

action:  Notice  of  Final  Determination. 

summary:  The  State  of  Florida  has 
applied  for  Interim  Authorization  Phase 
I.  EPA  has  reviewed  Florida's 
appUcation  for  Phase  I  and  has 
determined  that  Florida's  hazardous 
waste  program  is  substantially 
equivalent  to  the  Federal  program 
covered  by  Phase  I.  The  State  of  Florida 
is.  hereby,  granted  Interim  Authorization 
for  Phase  I  to  operate  the  State's 
hazardous  waste  program,  in  lieu  of  the 
Federal  program. 

EPRCnVE  date:  Interim  Authorization 
Phase  I  for  Florida  shall  become 
effective  on  May  19, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

James  R  Scarbrough.  Chief.  Residuals 
Management  Brandi,  Environmental 
Protection  Agency,  345  Courtland  Street. 
N.E.,  Atlanta,  Georgia  30365.  Telephone 
(404)  881-3016. 

SUPPLEMENTARY  INFORMATION:  In  the 
May  19. 1980,  Federal  Register  (45  FR 
33063)  the  Enviromnental  Protection 
Agency  (EPA)  promulgated  regulations, 
pursuant  to  SubtiUe  C  of  the  Resource 
Conservation  and  Recovery  Act  of  1976. 
as  amended  (RCRA).  to  protect  human 


health  and  the  environment  from  the 
improper  management  of  hazardous 
waste.  The  RCRA  Act  includes 
provisions  whereby  a  State  agency  may 
be  authorized  by  EPA  to  administer  the 
hazardous  waste  program  in  that  State 
in  lieu  of  a  Federally  administered 
program.  For  a  State  program  to  receive 
final  authorization,  its  hazardous  waste 
program  must  be  fully  equivalent  to  and 
consistent  with  the  Federal  program 
under  RCRA.  In  order  to  expedite  the 
authorization  of  State  programs.  RCRA 
allows  EPA  to  grant  a  State  agency 
Interim  Authorization  if  its  program  is 
substantially  equivalent  to  the  Federal 
program.  During  Interim  Authorization, 
a  State  can  make  whatever  legislative  or 
regulatory  changes  that  may  be  needed 
for  the  State's  hazardous  waste  program 
to  become  fully  equivalent  to  the 
Federal  program.  The  Interim 
Authorization  program  will  be 
implemented  in  two  phases 
corresponding  to  the  two  stages  in 
which  the  underlying  Federal  program 
will  take  effect. 

Phase  I  regidations  were  published  on 
May  19, 1980,  and  became  effective  on 
November  19, 1980.  The  Phase  I 
regulations  include  the  identification 
and  listing  of  hazardous  wastes, 
standards  for  generators  and 
transporters  of  hazardous  wastes, 
standards  for  owners  and  operators  of 
treatment,  storage  and  disposal 
facilities,  and  requirements  for  State 
Programs. 

A  full  description  of  the  requirements 
and  procedures  for  State  Interim 
Authorization  is  included  in  40  CFR  Part 
123  Subpart  F  (48  FR  8298). 

Draft  Application 

The  State  of  Florida  submitted  its 
draft  application  for  Phase  I  Interim 
Authorization  on  November  4. 1981. 
After  detailed  review,  EPA  identified 
several  areas  of  major  concern  and 
transmitted  comments  to  the  State  for  its 
consideration.  After  reviewing  these 
comments.  State  Officials  determined 
that  the  issues  raised  by  EPA  could  be 
resolved  without  changes  in  State 
regulations  and  legislative  authority. 
Florida  subsequenUy  made  revisions  to 
the  Program  Description.  Memorandum 
of  Agreement  and  Attorney  General's 
Statement  to  answer  those  questions  or 
issues  that  had  been  raised  during  the 
review  of  the  draft  application. 

Final  Application 

On  January  15. 1982.  Florida  submitted 
to  EPA  a  Final  Application  for  Interim 
Authorization.  Phase  I  under  RCRA.  An 
EPA  review  team  consisting  of  both 
Headquarters  and  Regional  Office 
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personnel  made  a  detailed  analysis  of 
Florida's  Hazardous  Waste 
Management  F*rogram.  The  Final 
Application  met  all  the  requirements  of 
40  CFR  Part  123,  Subpart  F,  for  Phase  I 
Interim  Authorization. 

Public  Hearing  and  Comment  Period 

As  noticed  in  the  Federal  Register,  on 
February  12, 1982  (47  FR  6444),  EPA  held 
a  public  hearing  in  Tallahassee,  Florida 
oh  March  16, 1982,  and  gave  the  public 
until  March  23, 1982,  to  comment  on  the 
State's  application. 

Two  people  s^oke  at  the  public 
hearing.  Their  comments  and  EPA's 
response  are  presented  below. 

Comment-  One  speaker  expressed 
support  for  Florida's  application  for 
Phase  I  Interim  Authorization,  stressing 
the  State  has  developed  a  program  that 
provides  the  State  with  the  legal 
authority,  program  components,  and 
personnel  to  meet  Phase  I  requirements. 

EPA  Response:  No  response  needed. 

Comment:  Another  speaker  supported 
the  delegation  of  Federal  programs  to 
the  State  and  said  he  had  no  objections 
to  the  adoption  of  the  regulations  that 
the  State  has  currently  approved  to 
achieve  Phase  I  delegation. 

EPA  Response:  No  response  needed. 

Comment-  The  same  speaker 
expressed  concern  over  the  Phase  U- 
delegation  because  Florida  and  EPA 
would  operate  a  dual  permit  program  if 
Florida  only  received  Phase  I  interim 
authorization.  Hie  speaker  asked  a 
series  of  questions  related  to  this  issue 
and  how  EPA  will  review  Florida's 
Phase  n  application. 

EPA  Response:  Florida  has  submitted 
a  draft  Phase  II  application.  A  separate 
decision  will  be  made  on  that 
application  at  a  later  date. 

We  are  assisting  the  State  in 
developing  a  hazardous  waste  program 
that  could  be  authorized  for  Phase  II  and 
ultimately  final  authorization.  Such 
authorization  would  eliminate  the  dual 
permitting  program. 

Comment-  One  letter  was  received 
with  the  following  conmients:  #1)  The 
writer  expressed  concern  that  Florida's 
regulations  require  all  existing  facilities 
to  apply  for  a  "Temporary  Operating 
Permit  (TOP),  and  the  TOP  is  not 
equivalent  to  interim  status  under 
Federal  requirements,  and  the  State  is, 
in  effect,  requiring  all  Part  B's  for 
existing  storage  facilities  to  be 
submitted  by  November  19, 1982.  The 
writer's  opinion  was  that  Phase  I 
authorization  is,  therefore,  not 
appropriate. 

EPA  Response:  EPA  can  certainly 
understand  how  the  commenter  could  be 
confused  in  comparing  Florida's 
procedures  for  issuing  TOFs  to  EPA's 


procedures  for  issuing  RCRA  permits. 
We  hope  the  following  discussion  wiU 
clarify  the  issue. 

Florida  DER  has  adopted  the  40  CFR 
265  interim  status  standards  by 
reference  and  their  legal  counsel  has 
assured  EPA  that  these  standards  are 
enforceable  against  existing  facilities 
whether  or  not  the  facility  has  a 
Temporary  Operating  Permit  (TOP). 

As  an  admijiistrative  expedient,  DER 
can  include  in  the  TOP  a  compliance 
schedule  for  any  interim  status 
standards  that  are  being  violated  by  the 
facility  at  the  time  the  TOP  appUcation 
is  submitted.  However,  the  TOP  will 
require  compliance  in  the  shortest  time 
possible.  DER  also  may  issue  a 
compUance  order  to  require  immediate 
compliance  with  the  interim  status 
standards  where  this  action  is 
appropriate. 

In  addition,  DER  has  adopted  40  CFR 
264  which  includes  standards  a  facility 
must  meet  before  a  full  "RCRA"  permit 
can  be  issued  by  EPA  or  an  authorized 
(Phase  II)  State.  The  State  TOP  will 
contain  a  schedule  which  provides  for 
complying  with  the  more  rigorous 
standards  in  40  CFR  Part  264  no  later 
than  three  years  from  the  date  the  TOP 
is  issued.  The  State  will  thus  be  issuing 
"final"  state  permits  to  facilities  faster 
than  EPA  can  issue  final  RCRA  permits. 
By  adopting  the  40  CFR  Part  264 
standards  now,  the  State  is  effectively 
calling  for  the  permit  applicants'  "Part 
B"  (See  40  CFR  122.21-25  for  discussion 
of  Federal  permit  program)  six  months 
after  the  detailed  standards  are  effective 
in  Florida.  The  Federal  program,  by 
contrast  staggers  the  Part  B  call  over  an 
eight  to  ten  year  period.  However, 
Section  3009  of  RCRA  (Pub.  L.  94-580) 
allows  states  to  be  more  stringent  than 
the  Federal  program. 

The  assertion  that  there  is  no  "interim 
status"  in  Florida's  program  is  not 
correct  because  the  facility  is  allowed  to 
operate  for  up  to  three  years  without 
meeting  the  rigorous  permitting 
standards,  while  only  complying  with 
the  interim  status  standards.  The  major 
difference  in  the  State  and  Federal 
permit  program  is  that  facilities  could 
operate  under  interim  status  for  up  to 
eight  years  under  the  Federal  program 
versus  three  years  under  the  State 
program. 

Comment-  #2)  The  writer  requested 
EPA  oppose  Florida's  implementation  of 
Part  rV,  FAC  17-30,  Permitting,  until 
such  time  that  the  State  could  be 
granted  Phase  11  authorization  because 
both  the  Federal  and  State  permitting 
programs  will  be  in  effect  until  Phase  II 
is  granted  to  Florida. 

EPA  Response:  EPA  is  assisting 
Florida  in  developing  a  hazardous  waste 


program  that  could  be  authorized  for 
Phase  II  and  ultimately  final 
authorization.  Such  authorization  would 
eliminate  the  dual  permitting  program. 

Comment-  #3)  The  writer's  opinion  is 
that  Florida's  definition  of  a  hazardous 
waste  faciUty  is  not  equivalent  to  40 
CFR  260.10,  and  that  under  Uiis 
definition  multiple  permits  for  one 
contiguous  site  coidd  be  required. 

EPA  Response:  This  is  not  an  issue 
concerning  Phase  I  authorization. 
Florida  is  free  to  exercise  its  own 
judgment  in  how  many  permits  a  facility 
needs.  However,  Florida  DER  has 
informally  assured  EPA  that  their 
definition  of  a  facility  will  be  the  same 
as  ours. 

Comment-  #4)  The  writer  suggested 
that  all  Federal  facilities  be  exempt  from 
the  State's  $500  appUcation  fee  or  pay  a 
reduced  fee  since  the  State  receives 
Federal  grants  to  administer  the 
hazardous  waste  program. 

EPA  Response:  This  is  not  a  Vhase  I 
issue.  EPA  does  not  have  authority  to 
change  or  restrict  this  provision. 

Dedsioii 

EPA  has  reviewed  the  State  of 
Florida's  complete  appUcation  for 
Interim  Authorization  Phase  I  and  has 
determined  that  the  State  program  is 
substantially  equivalent  to  Phase  I  of  the 
Federal  program  as  defined  in  40  CFR 
Part  123  Subpart  F.  In  accordance  with 
Section  3006(c)  of  RCRA,  the  State  of 
Florida  is,  hereby,  granted  Interim 
Authorization  for  I%ase  I  to  operate  the 
State's  hazardous  waste  program  in  lieu 
of  the  Federal  program. 

Compliance  widi  Executive  Order  12291 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  rule  trom  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Certification:  Florida  Applicatioii  for 
Interim  AutborixatioD  Undn  tbe 
Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
authorization  suspends  the  applicability 
of  certain  Federal  regulations  in  favor  of 
the  State  program,  thereby  eliminating 
dupbcative  requirements  for  handlers  of 
hazardous  wastes  in  the  State.  It  does 
not  impose  any  new  burdens  on  small 
entities.  This  nde,  therefore,  does  not 
require  a  regidatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  123 

Hazardous  materials.  Reporting  and 
recordkeeping  requirements,  Waste 
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treatment  and  disposal,  Water  pollution 
control,  Water  supply. 
Intergovernmental  relations,  Penalties, 
Confidential  business  information. 

(Sees.  2002(a).  3006,  and  7004(b)  of  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery  Act  of 
1976,  as  amended,  42  U.S.C.  a912(a),  6926,  and 
a974(b}) 

Dated:  May  3, 1982. 
John  A.  Little, 

Regional  Administrator. 

[FK  Doc  82-12534  Filed  5-»-az;  8:45  am] 
BRXMQ  CODE  SaSO-SlHi 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1034 

Rerouting  of  Traffic,  Appointment  of 
Agents 

agency:  Interstate  Commerce 
Commission. 

ACnoN:  Fourth  Revised  Service  Order 
No.  1344. 

summary:  Fourth  Revised  Service  Order 
No.  1344  revises  the  appointment  of 
agents  of  the  Commission,  vested  with 
the  authority  to  authorize  diversion  and 
rerouting  of  loaded  emd  empty  freight 
cars  from  and  to  any  point  in  the  United 
Sates  whenever,  in  their  opinion,  an 
emergency  exists  whereby  any  railroad 
is  unable  to  move  traffic  currently  over 
its  lines. 


EFFECnVE  date:  11:59  p.m..  May  18. 
1982,  continuing  in  effect  until  11:59  p.m.. 
May  18, 1983. 

FOR  FURTHER  INFORMATION  CONTACT 

M.  F.  Clemens.  Jr..  (202)  275-7840  or  275- 
1559. 

SUPPLEMENTARY  INFORMATION: 

Decided:  April  29, 1982. 

When,  for  any  reason,  a  carrier  by 
railroad,  subject  to  Section  10501  of  the 
Recodified  Interstate  Commerce  Act.  is 
unable  to  transport  traffic  offered,  car 
service  will  be  promoted  in  the  interest 
of  the  public  and  the  commerce  of  the 
people  by  the  appointment  of  agents 
with  authority  to  reroute  and  divert  such 
traffic.  Notice  and  public  procedure  are 
impracticable  and  contrary  to  the  pubUc 
interest,  and  good  cause  exists  for 
making  this  order  effective  upon  less 
than  thirty  days'  notice. 

It  is  ordered, 

§1034.1344    Rerouting  of  traffic; 
appointment  of  agents. 

(a)  J.  Warren  McFarland.  Director, 
and  Bernard  Gaillard.  Associate 
Director.  Office  of  Compliance  and 
Consumer  Assistance,  Interstate 
Commerce  Commission,  Washington, 
D.C.,  are  hereby  appointed  Agents  of  the 
Interstate  Commerce  Commission  and 
vested  with  authority  to  authorize 
diversion  and  rerouting  of  loaded  and 
empty  freight  cars  from  and  to  any  point 
in  the  United  States  whenever,  in  their 
opinion,  an  emergency  exists  whereby 
any  railroad  is  unable  to  move  fraffic 
currently  over  its  lines. 


(b)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate,  interstate 
and  foreign  commerce. 

(c)  Effective  date.  This  order  shall 
become  effective  at  11:59  p.m..  May  18, 
1982. 

(d)  Expiration  date.  This  order  shall 
expire  11:59  p.m..  May  18, 1983,  unless 
otherwise  modified,  amended  or 
vacated  by  order  of  this  Commission. ' 

This  action  is  taken  under  the 
authority  of  49  U.S.C.  10304-10305  and 
11124. 

This  order  shall  be  served  upon  the 
Association  of  American  Railroads. 
Transportation  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Line  Railroad 
Association.  Notice  of  this  order  shall  be 
given  to  the  general  pubUc  by  depositing 
a  copy  in  the  Office  of  the  Secretary  of 
the  Commission,  at  Washington,  D.C., 
and  by  filing  a  copy  with  the  Director. 
Office  of  the  Federal  Register. 

List  of  Subjects  in  49  CFR  Part  1034 

Railroads. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Gilliam,  Commissioners  Gresham, 
Sterre^  and  Andre. 
Agatlia  L  Metgenovich, 
Secretary. 

[PR  Doc  82-12*37  Hied  5.«-«2: 8:45  am]  \ 
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'  Change  in  expiration  date. 
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VoL  47.  No.  88 
FMmy.  May  7.  1882 


TNe  asdion  of  the  FEDERAL  REGISTER 
contains  nottcst  to  the  pubic  of  the 
proposad  issuance  of  rules  and 
reguialions.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mle 
making  prior  to  ttte  adoption  of  the  firtal 
rutos. 


OEPARmENT  OF  AGRICULTURE 

Food  Safoty  and  InapoctkNi  Sorvlce 

9  CFR  Parts  307  and  381 

[Dockat  Na  e2-007P] 

Rahnbursamant  for  Preparation  and 
CtaanupTkne 

AOCNCv:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTION:  Proposed  rule. 


:  The  Food  Safety  and 
Inspection  Service  (FSIS)  proposes  to 
cunend  the  overtime  and  holiday 
inspection  service  sections  of  the 
Federal  meat  and  poultry  inspection 
regulations,  lliis  proposal  is  in  response 
to  an  agreement  with  the  National  Joint 
Council  of  Food  Inspection  Locals, 
AFGE  (hereinafter  referred  to  as  the 
National  Joint  Council)  implementing  a 
decision  by  the  Comptit>Uer  General 
that  certain  preparatory  and  cleanup 
activities  performed  by  slaughter  line 
inspectors  and  those  inspectors  required 
to  work  the  slaughter  line  are 
compensable  under  the  Fair  Labor 
Standards  Act.  The  proposed 
amendment  would  provide  that  the  time 
spent  on  such  activities,  up  to  15 
minutes  per  day,  per  inspector,  would  be 
treated  the  same  as  any  other  inspection 
service  for  the  purpose  of  determining 
the  cost  of  overtime  and  holiday 
inspection  service  to  be  reimbursed  by 
official  establishments. 
DATE:  Comments  must  be  received  on  or 
before  July  6, 1982. 
AOORtSSCS:  Written  comments  to: 
Regulations  Office,  Attn:  Annie  Johnson, 
FSIS  Hearing  Cleric  Food  Safety  and 
Inspection  Service,  Room  2637,  South 
Agriculture  Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250.  Oral 
comments  to:  Mark  Manis.  (202]  447- 
4820.  (See  also  "Comments"  under 
Supplementary  Information.) 

FOR  FURTHCR  INFOmiATION  CONTACT. 

Mark  Manis,  Acting  Director,  Labor 
Management  Relations  Stafi, 


Administrative  Management,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agriculture,  Washington, 
DC  20250.  (202)  447-4820. 


Executive  Order  12281 

This  action  is  issued  in  confoimanoe 
with  Executive  Orda^  12291  and  has 
been  determined  not  to  be  a  "majw" 
rule.  It  would  not  result  in  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Effect  on  Small  Entities 

The  Administrator,  FSIS,  has 
determined  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  by  the  Regulatory 
Flexibility  Act,  Pub.  L.  96-354  (5  U.S.C. 
601).  If  adopted,  it  would  impact  on 
those  official  establishments  where  the 
compensable  activities  are  performed 
outside  of  the  8-hour  woricday.  Hie 
increased  cost  to  small  entities  within 
this  class  is  not  e^qpected  to  be 
significant 

Comments 

Interested  persons  are  invited  to 
submit  conmnents  concerning  this  notice. 
Written  comments  must  be  submitted  in 
duplicate  to  the  Regulations  Office. 
Comments  should  reference  the  docket 
number  located  in  the  beading  of  this 
document  Any  person  desiring 
opportunity  for  oral  presentation  of 
views  with  respect  to  the  effect  of  this 
proposal  on'the  poultry  products 
inspection  regulations  must  make  such 
request  to  Muk  Manis  so  that 
arrangements  may  be  made  for  all  such 
views  to  be  presented.  A  transcript  will 
be  made  of  all  views  orally  presented. 
All  Comments  submitted  pursuant  to 
this  notice  will  be  made  available  for 
public  inspection  in  the  Regulations 
Office  between  8:00  a.m.  and  4:30  pjn., 
Monday  through  Friday. 


Background 

On  July  31, 19B1.  the  ComptivUer 
general  of  ttie  United  States,  in  the 
Matter  of  Department  of  Agriculture 
Meat  Inspectors,  No.  B-195921.  resolved 
a  longstanding  dispute  between  die  FSIS 
and  the  National  Joint  Council 
concerning  the  inclusion  of  clothes 
changing  and  cleanup  activities  as  hours 
of  work  under  the  Fair  Labor  Standards 
Act  (FLSA).  (29  U.S.C.  201  et  seg.).  The 
FLSA.  as  amended  by  the  Portal  to 
Portal  Act  (29  U.S.C  251  et  seq.),  has 
been  interpreted  by  the  Supreme  Court 
to  provide  that  time  spent  on 
preparatory  and  cleanup  activities  that 
are  a  necessary  and  integral  part  of  the 
principal  activity  of  an  employee's 
position  is  compensable.  Conversely, 
preparatory  and  cleanup  activities 
performed  primarily  for  the  personal 
convenience  of  the  enqiloyee  are  not 
compensable. 

Prior  to  the  Conq>troUer  General ' 
decision.  FSIS  maintained  that  clothes 
changing  and  cleanup  activities  were 
not  integrally  related  to  the  principal 
activities  of  the  food  inspector's  )ob. 
Therefore,  FSIS  determined  that  sudi 
activities  were  not  considered  hours  of 
work  under  the  FLSA  and  no 
compensation  was  made  to  the 
inspectors.  The  Comptroller  General 
rejected  FSIS'  determination  and  held 
that  clothes  rhanging  and  cleanup 
activities  conducted  by  red  meat 
slau^ter  inspectors  and  other  similaily 
situated  inspectors  at  their  worksite 
before  and  after  the  regular  work  shift 
were  integral  and  indispensable  parts  (rf 
their  principal  activities  and 
compensable  under  the  FLSA. 

Following  this  decision,  the 
Comptroller  General  in  the  Matter  of 
Nancy  C.  Jones,  B-196571,  August  17, 
1961,  determined  that  time  spent  by  a 
slaughter  line  inspector  engaged  in  meat 
and  poultry  inspection  on  preparatory, 
cleanup,  and  other  activities  was 
compensable  under  the  FLSA.  Hie 
activities  found  to  be  compensable  in 
addition  to  clothes  rhiinging  and 
cleanup  were  knife  sharpening  and 
administrative  paperwork.  No 
distinction  was  made  with  respect  to 
whether  tliese  activities  were  pofonned 
by  slau^ter  line  inspectors  at  meat 
establishments  or  poultry 
establishments. 


19702 


Federal  Regtater  /  Vol.  47.  No.  89  /  Friday,  May  7.  ig82  /  Proposed  Rules 


Proposed  Rule 

As  a  result  of  the  Comptroller 
General's  dedsions,  the  FSIS  entered 
into  negotiations  with  the  National  Joint 
Council  and  agreed  to  include 
preparatory  and  cleanup  time  in 
calculating  the  hours  of  work  of 
slaughter  line  inspectors  and  those 
inspectors  required  to  work  the 
slaughter  line  who  perform  preparatory 
and  cleanup  activities  necessary  and 
integral  to  the  primary  activity  of  a 
slaughter  line  inspector.  In  certain 
instances,  because  of  the  operating 
practice  at  the  official  establishment 
where  such  inspectors  are  assigned,  the 
time  spent  on  preparatory  and  cleanup 
activities  will  fall  outside  of  the  regular 
work  shift  or  on  a  holiday.  Hours  of 
work  beyond  the  regular  work  shift  or 
on  a  holiday  are  compensable  at  the 
overtime  or  holiday  rate  in  effect  when 
such  work  is  performed.  Thus,  in 
situations  where  slaughter  line 
inspectors  or  inspectors  required  to 
work  the  slaughter  line  perform 
compensable  preparatory  and  cleanup 
activities  outside  of  the  regular  work 
shift  or  on  a  holiday  or  where  such 
inspectors  are  already  in  an  overtime 
status  and  these  activities  are 
performed,  the  inspectors  will  be 
entided  to  compensation  at  the  overtime 
or  holiday  pay  rate  for  the  time 
expended  on  the  performance  of  the 
compensable  activities.  Of  course,  no 
inspector  will  be  paid  overtime  for  any 
such  activities  not  actually  performed. 

The  reimbursement  section  of  the 
Federal  Meat  Inspection  Act  (FMIA),  7 
U.S.C.  394,  and  the  reimbursement 
section  of  the  Poultry  Products 
Inspection  Act  (FPIA),  21  U.S.C.  468. 
provide  that  the  cost  of  overtime  work 
performed  in  official  establishments 
shall  be  borne  by  such  estabhshments. 
Sections  307.5(a)  and  381.38(a)  of  the 
meat  and  poultry  products  inspection 
regulations  (9  CFR  307.5(a)  and  381(a)) 
provide  that  the  management  of  an 
official  establishment  shall  reimburse 
FSIS  for  the  cost  of  overtime  inspection 
services  performed;  i.e.,  for  more  than  8 
hours  work  performed  by  an  inspector 
on  one  day,  for  more  than  40  hours  work 
performed  by  an  inspector  in  any 
administrative  workweek.  Sunday 
through  Saturday;  or  for  any  work 
performed  on  any  holiday. 

Since  the  policy  of  the  Department  of 
Agriculture  prior  to  the  Comptroller 
General's  decisions  was  to  deny 
compensation  for  time  spent  on  any 
such  preparatory,  cleanup,  or  other 
activities,  these  reimbursement 
provisions  were  not  applied  so  as  to 
require  reimbursement  for  apy  overtime 
associated  with  the  performance  of  such 


activities.  With  the  Comptroller 
General's  decisions  holding  that  certain 
preparatory  and  cleanup  activities  are 
compensable,  and  the  subsequent 
agreement  with  the  National  Joint 
Council,  it  is  necessary  to  amend  the 
regulations  so  that  when  the 
compensable  preparatory,  cleanup,  or 
other  activities  are  performed  under 
circimistances  making  the  time  spent  on 
such  activities  compensable  at  an 
overtime  or  holiday  rate,  the 
accompanying  costs  may  be  recovered 
by  FSIS  in  accordance  with  the  FMIA, 
PPIA,  and  the  regulations  thereunder. 
Therefore,  the  Administrator  is 
proposing  to  amend  §9  307.5  and  381.38 
of  the  meat  and  poultry  products 
inspection  regulations  (9  CFR  307.5  and 
381.38]  by  adding  to  each  a  new 
paragraph  that  would  provide  that  the 
time  spent  on  such  activities,  up  to  15 
minutes  per  day,  per  inspector,  would  be 
treated  the  same  as  any  other  inspection 
service  for  purposes  of  determining  the 
cost  of  overtime  and  holiday  inspection 
service  to  be  reimbursed  by  official 
establishments. 

The  effect  of  the  proposed  rule  would 
be  limited  to  only  those  activities 
compensable  imder  the  FLSA.  Not  more 
than  a  daily  total  of  IS  minutes  per 
inspector  will  be  provided  to  slaughter 
line  inspectors  or  those  inspectors 
required  to  work  the  slaughter  line  to 
perform  these  activities,  and  not  more 
than  5  minutes  of  this  time  will  be 
provided  prior  to  the  official  reporting 
time.  Further,  overtime  incurred  in  the 
performance  of  the  compensable 
activities  will  be  credited  and  recorded 
in  accordance  with  the  United  States 
Department  of  Agriculture  (USDA) 
policy  for  scheduling  and  recording 
overtime  as  set  forth  in  USDA, 
Personnel  Letter  No.  551-8,  December  1, 
1980. 

For  the  purpose  of  the  proposed  rule, 
the  total  number  of  minutes  required  to 
perform  the  preparatory  and  cleanup 
activities  compensable  under  the  FI^A 
outside  of  the  regular  work  shift  would 
be  the  sum  of  the  time  reasonably 
necessary  to  perform  the  activities 
before  work  not  to  exceed  5  minutes  and 
the  time  reasonably  necessary  to 
perform  the  activities  after  work;  the 
total  not  to  exceed  15  minutes. 

Issues  concerning  how  this  proposed 
amendment  will  be  applied  in  official 
establishments  will  be  addressed  in  an 
Agency  bulletin  prior  to  the  effective 
date  of  the  final  regulation.  The  Agency 
intends  to  issue  instructions  to  all 
affected  field  personnel  on  how  to 
monitor  preparation  and  cleanup  time 
and  calcidate  any  overtime  and  holiday 
pay  involved. 


List  of  Subjects 

9  CFR  Part  307 

Meat  inspection,  official 
estabUshment,  reimbiu«able  services. 

9  CFR  Part  381 

Poultry  and  poultry  products,  official 
establishment,  reimbursable  services. 

Accordingly,  Part  307  of  the  Federal 
meat  inspection  regulations  (9  CFR  Part 
307)  and  Part  381,  Subpart  G  of  the 
Federal  poultry  products  inspection 
regulations  (9  CFR  Part  381,  Subpart  G) 
would  be  amended  as  set  forth  below: 

PART  307-FACiUTIES  FOR 
INSPECTION 

1.  The  authority  citation  for  Part  307 
reads  as  follows: 

Authority:  34  atat.  1280,  79  Stat.  903,  aa 
amended.  81  Stat.  584,  84  Stat.  91.  438  (21 
U.S.C.  71  et  aeq..  801  et  aeq.,  33  U.S.C.  1254). 

2.  Section  307.5  of  Uie  Federal  meat 
inspection  regulations  (9  CFR  307.5) 
would  be  amended  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§307.5    OvwrtlfiM  and  hoNday  IfMfMCtlon 


(c)(1)  Time  spent  performing  tasks 
which  are  compensable  under  the  Fair 
Labor  Standards  Act  such  as  clothes 
changing  and  cleanup  activities,  knife 
sharpening,  administrative  paperwork, 
and  drawing  and  securing  tags,  shall  be 
treated  the  same  as  any  other  inspection 
service  for  the  purpose  of  determining 
the  cost  of  overtime  or  holiday  service 
to  be  reimbursed  under  paragraphs  (a) 
and  (b)  of  this  section. 

(2)  Not  more  than  15  minutes  will  be 
provided  to  all  slaughter  line  inspectors 
and/or  those  inspectors  required  to 
work  the  slaughter  line  and  who  perform 
the  aforementioned  tasks.  Not  more 
than  5  minutes  of  this  time  will  be 
provided  prior  to  the  inspectors' 
reporting  time.  If  any  of  the 
aforementioned  employees,  for  personal 
reasons,  wish  to  spend  more  time  on 
such  activities,  such  time  would  not  be 
official  duty  time  for  which  they  would 
be  paid  or  for  which  reimbursement 
would  be  charged. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

3.  The  authority  citation  for  Part  381 
reads  as  follows: 

Authority:  Section  14  of  the  Poultry 
Producta  Inapection  Act  aa  amended  by  the 
Wholeaome  Poultry  Producta  Act  (21  U.S.C. 
451  et  aeq.];  the  Talmadge- Aiken  Act  of 
September  28, 1962  (7  U.S.C.  450);  and 
aubaection  21(b)  of  the  Federal  Water 
Pollution  Control  Act,  aa  amended  by  Public 
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Law  91-224  and  by  odier  laws  (33  V&C. 
12M). 

4.  Section  381.38  of  the  poultry 
products  inspection  regulations  (9  CFR 
381.38)  would  be  amended  by  adding  a 
new  paragraph  (c)  to  read  as  follows: 

§  MU8    Oww  Ikiw  and  holiiey  kwpecUon 


(c)(1)  lime  spent  performing  tasks 
w^ch  are  compensable  under  ttie  Fair 
Labor  Standards  Act  such  as  clothes 
changing  and  cleanup  activities,  knife 
sharpening,  administrative  paperwork, 
and  drawing  and  securing  tags,  shall  be 
treated  the  same  as  any  other  inspection 
service  for  the  purpose  of  determining 
the  cost  of  overtime  or  holiday  service 
to  be  reimbursed  under  paragraphs  (a) 
and  (b)  of  this  section. 

(2)  Not  more  than  15  minutes  will  be 
provided  to  all  slaughter  line  inspectors 
and/or  those  inspectors  required  to 
work  the  slau^ter  line  and  who  perform 
the  aforementioned  tasks.  Not  more 
than  5  minutes  of  this  time  will  be 
provided  prior  to  the  inspectors' 
reporting  time.  If  any  of  the 
aforementioned  employees,  for  personal 
reasons,  wish  to  spend  more  time  on 
such  activities,  such  time  would  not  be 
official  duty  time  for  which  they  would 
be  paid  or  for  which  reimbursement 
would  be  charged. 

Done  at  Washington.  D.C.  on:  May  4. 1982. 
Donald  L.  Houston, 

AdminiatTotor,  Food  Safety  and  Inapectioa 
Service. 

(FR  Doc.  U-UBM  FiM  ^*-tt,  »M  am] 
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NUCLEAR  REQULATORY 
COMMISSION 

10  CFR  Parts  10, 11, 25,  and  95 

Revision  and  Clartflcatlon  of  Crttsrta 
and  Proceoures  for  DetennlninQ 
EligiblWy  for  Access  to  Restrtetod 
Dats  or  National  Security  Information 
or  sn  Employment  Clearance  and 
ConfomihiQ  Amendments 

AOENCV:  Nuclear  Regulatory 
Conmiission. 


AcnoM:  Proposed  rule. 


:  The  Nuclear  Regulatory 
Commission  is  proposing  to  amend  its 
regulations  to  clarify  and  update  the 
criteria  and  procedures  used  for 
determining  the  eligibility  of  an 
individual  for  access  to  Restricted  Data 
or  national  security  information,  or  an 
employment  clearance.  The 
amendments  are  in  response  to  an 
indepth  study  and  anafysis  to  determine 


and  recommend  necessary  amendments. 
The  proposed  amendments  would 
improve  the  timeliness  for  reviewing 
cases  by  using  individual  Hearing 
Examiners  and  Hearing  Review 
Examiners,  cleariy  rHatingniahtng 
"access  authorization"  from  "clearance 
for  onployment"  and  presenting  the 
hearing  and  administrative  review 
procedures  in  a  more  logical  clear,  and 
concise  manner.  This  amendment  also 
makes  conforming  changes  to  other 
parts  of  the  Conmiission's  regulations. 
DATES:  Comment  period  expires  )uly-6, 
1982.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
caimot  be  given  except  as  to  comments 
filed  on  or  before  this  date. 


;  Written  comments  or 
suggestions  for  consideration  in 
connection  with  the  proposed 
amendments  should  be  submitted  to  the 
Secretary  of  the-Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Service  Branch.  Copies  of 
comments  on  the  proposed  amendments 
may  be  examined  at  the  Commission's 
Public  Document  Room  at  1717  H  Street 
N.W..  Washington.  DC 
FOR  FuniiKn  siPoniiATiow  contact: 
Mr.  Martin  J.  King.  Chief,  Personnel 
Security  Branch.  Division  of  Security, 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  (301)  427-4474. 
SUmjEMBfTARV  wrowMATiow:  The 
Nuclear  Regulatory  Conunission 
adopted  the  former  Atomic  Energy 
Commission's  10  CFR  Part  10  in  March 
1975.  Minor  clarifying  and  corrective 
amendments  were  made  by  the  Nuclear 
Regulatory  Commission  in  1977. 

Staff  review  subsequently  indicated 
that  many  of  the  criteria  were  outdated 
and  in  need  of  revision.  Also,  during  the 
rulemaking  proceeding  on  10  CFR  Part 
11  some  commenters  were  critical  that 
the  rule  contained  criteria  regarding 
homosexuality  and  refusal  to  serve  in 
the  armed  forces.  As  a  result  of  these 
and  other  comments,  a  study  was 
undertaken  to  provide  an  overall 
assessment  of  both  the  criteria  and  the 
procedures  for  Part  10.  Based  on  the 
study,  the  following  revision  to  Part  10  is 
being  proposed. 

Access  audiorization  and  employment 
clearance  have  been  defined  separately 
to  permit  an  individual  to  continue 
employment  even  though  it  may  be 
necessary  to  suspend  the  individual's 
access  authorization  pending  resolution 
of  derogatory  information  which  raises  a 
question  concening  the  individual's 
access  eligibility. 

The  two  separate  categories  of 
derogatory  information  criteria,  "A"  and 


"B'*,  have  been  combined  in  i  mil  with 
determination  as  to  eligibility  for  acceae 
anduirizatira  and/ or  employment 
clearance  based  upon  a  comprehensive 
common-sense  judgment,  made  after 
consideration  of  all  relevant 
information,  favorable  and  unfavoraUe. 

The  number  of  criteria  listed  as 
exanqiles  for  consideration  in 
determining  eligibility  have  been 
reduced  frtnn  22  to  13  by  combining 
several  of  the  criteria  and  eliminating 
othera.  Criteria  concerning 
"homosexuality,"  "refusal  to  serve  in  the 
Aimed  Forces."  and  family  relatives 
"residing  in  a  nation  whose  interest  may 
be  inimical  to  the  United  States"  have 
been  deleted.  Alsa  refetoice  to 
activities  of  the  spouse  have  been 
deleted  from  the  criteria. 

Procedures  for  administrative  review 
hearings  have  been  rewritten  and 
revised.  Most  significanUy,  the 
Personnel  Security  Board  has  been 
replaced  by  a  single  Hearing  Examiner. 
Also,  the  Personnel  Security  Review 
Board  was  eliminated  in  favor  of  three 
Hearing  Review  Examiners  wdio 
individually  and  independentiy  consider 
the  case  under  review.  In^>lementation 
of  this  system  is  expected  to  improve 
the  timeliness  in  w^ch  cases  are 
administratively  reviewed  under  Part  10. 
As  a  result  of  these  amendments, 
conforming  amendments  to  Parts  11.  25. 
and  95  are  also  being  proposed. 

Regulatoty  Flexibility  SUtament 

This  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
of  1980.  5  U.S.C.  605(b).  This  proposed 
rule  contains  modifications  to  the 
criteria  and  procedures  for  determining 
the  eligibility  of  individuals  for  access  to 
Restricted  Data,  national  security 
information,  or  an  employment 
clearance.  It  should  not  result  in  any 
increased  costs  to  licensees. 

list  of  Subiects  in  10  CFR  Part  10 

Administrative  practice  and 
procedure,  Classified  information. 
Government  employees,  Seciuity 
measures. 

Pureuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  the  Energy 
Reorganization  Act  of  1974.  as  amended. 
and  Section  553  of  Title  5  of  the  United 
States  Code,  notice  is  hereby  givnn  that 
the  adoption  of  the  following  revision  to 
10  CFR  Parts  la  11.  25.  and  95  is 
contemplated. 

The  authority  citation  for  Part  10  is 
presented  in  the  revision  of  that  part 
Hie  authority  for  the  amendments  to 
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Parts  11.  25.  and  95  is  Sec.  161,  Pub.  L 
83-703.  66  Stat.  948  (42  U.S.C.  2201). 
1.  Part  10  is  revised  to  read  as  follows: 

PART  10-CRiTERIA  AND 
PROCEDURES  FOR  DETERMINING 
EUGIBIUTY  FOR  ACCESS  TO 
RESTRICTED  DATA  OR  NATIONAL 
SECURITY  INFORMATION  OR  AN 
EMPLOYMENT  CLEARANCE 

Subpart  A— OwMral  ProvWons 

10.1  Purpose. 

10.2  Scope. 

10.3  [Reserved] 
ia4  Policy. 
10.5  Definitions. 

Subpart  B—CrN«rta  for  Datarminlng 
ENgibHIty  for  AccMs  to  RMtrtctad  Data  or 
National  Security  Information  or  an 
Emptoymant  Clearanca 

10.10  Application  of  the  criteria. 

10.11  Criteria. 

10.12  Interview  and  Other  Investigation. 

Subpart  C    Procadurea 

10.20  Purpose  of  the  procedures. 

10.21  Suspension  of  access  authorization 
and/or  employment  clearance. 

10.22  Notice  to  individual. 

10.23  Failure  of  individual  to  request  a 
hearing. 

10.24  Procedures  for  hearing  and  review. 
NRC  Hearing  Counsel. 
Appointment  of  Hearing  Examiner. 
Prehearing  proceedings. 
Conduct  of  hearing. 
Recommendation  of  the  Hearing 

Examiner. 

10.30  New  evidence. 

10.31  Actions  on  the  recommendations. 

10.32  Recommendation  of  the  NRC 
Personnel  Security  Review  Examiners. 

10.33  Action  by  the  Executive  Director  for 
Operations. 

10.34  Action  by  the  Commission. 

10.35  Reconsideration  of  cases. 

Subpart  D—Mlsc«Man«ous 

10.36  Terminations. 

10.37  Attorney  representation. 

10.38  Certifications. 

Autiiority:  Sec.  145,  68  Stat.  942.  as 
amended  (42  U.S.C.  2165);  sec.  161,  68  Stat. 
948,  as  amended  (42  U.S.C.  2201,  sec.  201(f)  88 
Stat.  1243,  42  U.S.C.  5841;  E.0. 10460.  3  CFR 
1949-1953  comp.,  p.  936,  as  amended;  E.O. 
10865,  3  CFR  1959-1963  comp.,  p.  398,  as 
amended.  3  CFR,  Chap.  IV. 

Subpart  A— General  Provisions 
9 10.1    Purpose. 

This  part  establishes  the  criteria, 
procedures,  and  methods  for  resolving 
questions  concerning:  (a)  the  eligibility 
of  individuals  who  are  employed  by  or 
applicants  for  employment  with  NRC 
contractors,  agents,  and  licensees  of  the 
NRC,  individuals  who  are  NRC 
employees  or  applicants  for  NRC 
employment  and  other  persons 


10.25 
10.26 
10.27 
10.28 
10.29 


designated  by  Executive  Director  for 
Operations  of  the  NRC.  for  access  to 
Restricted  Data  pursuant  to  the  Atomic 
Energy  Act  of  1954.  as  amended,  and  the 
Energy  Reorganization  Act  of  1974,  or 
for  access  to  national  security 
information;  and  (b)  the  eligibility  of 
NRC  employees,  or  the  eligibility  of 
applicants  for  employment  with  the 
NRC.  for  employment  clearance.  This 
part  is  published  to  implement  such 
Statutes  and  Executive  Orders  10865.  25 
_FR  1583  (February  24. 1960).  and  10450. 
18  PR  2489  (April  27. 1954). 

910^    Scops. 

The  criteria  and  procedures  in  this 
part  shall  be  used  m  determining 
eligibility  for  NRC  access  authorization 
and/ or  employment  clearance  involving: 

(a)  Employees  (including  consultants) 
of  contractors  and  agents  of  the  Nuclear 
Regulatory  Commission  and  applicants 
for  employment; 

(b)  Licensees  of  the  NRC  and  their 
employees  (including  consultants)  and 
applicants  for  employment;  and 

(c)  NRC  employees  (including 
consultants)  and  applicants  for 
employment; 

(d)  Any  other  person  designated  by 
the  Executive  Director  for  Operations  of 
the  Nuclear  Regulatory  Commission. 

§10.3    [Rsssrvsdl 

9ia4    PoNey. 

It  is  the  pohcy  of  the  Nuclear 
Regulatory  Commission  to  carry  out  its 
responsibility  for  the  security  of  the 
nuclear  energy  program  in  a  manner 
consistent  with  traditional  American 
concepts  of  justice.  To  this  end.  the 
Commission  has  established  criteria  for 
determining  eligibility  for  access 
authorization  and/or  employment 
clearance  and  will  afford  those 
individuals  described  in  §  10.2  the 
opportunity  for  administrative  review  of 
questions  concerning  their  eligibility  for 
access  authorization  and/or 
employment  clearance. 

910.5    Dsflnitions. 

As  used  in  this  part. 

(a)  "Accessed  authorization"  means 
an  administrative  determination  that  an 
individual  (including  a  consultant)  who 
is  employed  by  or  an  applicant  for 
employment  with  the  NRC,  NRC 
contractors,  agents,  and  licensees  of  the 
NRC.  or  other  person  designated  by  the 
Executive  Director  for  Operations,  is 
eligible  for  a  security  clearance  /or 
access  to  Restricted  Data  or  national 
security  information. 

(b)  "Hearing  Examiner"  means  a 
qualified  attorney  appointed  by  the 
Director.  Office  of  Administration,  to 


conduct  a  hearing  in  accordance  with 
this  part. 

(c)  "Hearing  Counsel"  means  an  NRC 
attorney  assigned  by  the  Executive 
Legal  Director  to  prepare  and  administer 
hearings  in  accordance  with  this  part 

(d)  "Persoimel  Security  Review 
Examiners"  are  persons  designated  by 
the  Executive  Director  for  Operations  to 
conduct  a  review  of  the  record  in 
accordance  with  this  part. 

(e)  "Commission"  means  the  Nuclear 
Regiilatory  Commission  of  five  members 
or  a  quorum  thereof  sitting  as  a  body,  as 
provided  by  Section  201  of  the  Energy 
Reorganization  Act  of  1974.  or  its 
designee. 

(f)  "Employment  Clearance"  means  an 
administrative  determination  that  an 
individual  (including  a  consultant)  who 
is  an  NRC  employee  or  applicant  for 
NRC  employment  and  other  persons 
designated  by  the  Executive  Director  for 
Operations  of  the  NRC  is  eligible  for 
employment  or  continued  employment 
pursuant  to  subsection  145  b.  of  the 
Atomic  Energy  Act  of  1954.  as  amended. 

(g)  "Eligible"  or  "Eligibility"  means 
both  initial  eligibility  and  continued 
eligibility  of  an  individual  for  access 
authorization  and/ or  employment 
clearance. 

(h)  "National  Security  Information" 
means  information  that  is  owned  by. 
produced  for  or  by.  or  under  the  control 
of  the  United  States  Government,  and 
that  has  been  determined,  pursuant  to 
Executive  Order  12065  or  antecedent 
orders,  to  require  protection  against 
unauthorized  disclosure,  and  is  so 
designated. 

(i)  "Restricted  Data"  means  all  data 
concerning  design,  manufacture,  or 
utilization  of  atomic  weapons,  the 
production  of  special  nuclear  material, 
or  the  use  of  special  nuclear  material  in 
the  production  of  energy,  but  shall  not 
include  data  declassified  or  removed 
from  the  Restricted  Data  category 
pursuant  to  Section  142  of  the  Atomic 
Energy  Act  of  1954,  as  amended. 

Subpart  B— Criteria  lor  Determining 
Eligibility  for  Access  to  Restricted 
Data  or  National  Security  Information 
or  an  Employntent  Clearance 

910.10    Application  of  ttw  ertterta. 

(a)  The  decision  as  to  access 
authorization  and/or  employment 
clearance  is  a  comprehensive,  common- 
sense  judgment,  made  after 
consideration  of  all  the  information, 
favorable  or  unfavorable,  relevant  to 
whether  the  granting  of  access 
authorization  and/or  employment 
clearance  would  not  endanger  the 
common  defense  and  security  and 
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would  be  clearly  consistent  with  the 
national  interest 

(b)  The  criteria  in  S  10.11  set  forth  a 
number  of  the  types  of  derogatory 
information  used  to  assist  in  making 
determinations  of  eligibility  for  access 
authorization  and/or  employment 
clearance.  These  criteria  are  not 
exhaustive  but  contain  the  principal 
types  of  derogatory  information  which 
create  a  question  as  to  the  individual's 
eligibility  for  access  authorization  and/ 
or  employment  clearance.  While  there 
must  necessarily  be  adherence  to  such 
critera,  the  NRC  is  not  limited  to  them, 
nor  precluded  from  exercising  its 
jud^nent  that  information  or  facts  in  a 
case  under  its  cognizance  are 
derogatory  although  at  variance  with,  or 
outside  the  scope  of,  the  stated 
categmies.  These  criteria  are  subject  to 
continuing  review  and  may  be  revised 
from  time  to  time  as  experience  and 
circimistances  may  make  desirable. 

(c)  When  the  rei>orts  of  investigation 
of  an  individual  contain  information 
reasonably  tending  to  establish  the  truth 
of  one  or  more  of  the   items  in  the 
criteria,  such  information  shall  be 
regarded  as  derogatory  and  shall  create 
a  question  as  to  the  individual's 
eligibility  for  access  authorization'and/or 
employment  clearance.  A  question 
concerning  the  eligibility  of  an 
individual  for  access  authorization  and/ 
or  employment  clearance  shall  be 
resolved  in  accordance  with  the 
procedures  set,  forth  in  §  10.20  et  seq. 

(d)  In  resolving  a  question  concerning 
the  eli^bihty  or  continued  eligibility  of 
an  individual  for  access  authorization 
and/or  employment  clearance,  the 
following  principles  shall  be  applied  by 
the  Director,  Division  of  Security, 
hearing  Examiners,  and  Personnel 
Security  Review  Examiners: 

(1)  Information  reasonably  tending  to 
establiah  the  truth  of  one  or  more  of  the 
items  in  the  criteria  shall  be  the  basis 
for  recommending  denial  or  revocation 
of  access  authorization  and/or 
employment  clearance  unless  evidence 
to  support  faith  in  the  individual's 
reUabUity  and  trustworthiness  is 
affirmatively  shown. 

(2)  When  deemed  material  to  the 
deliberations,  the  extent  of  the  activity, 
conduct,  or  condition,  the  period  in 
which  they  occurred  or  existed,  the 
length  of  time  which  has  since  elapsed, 
and  the  attitude  and  convictions  of  the 
individual  shall  be  considered  in 
determining  whether  the 
recommendation  will  be  adverse  or 
favorable. 

(10*11    Crttarta. 

(a)  The  criteria  for  determining 
eligibility  for  access  authorization  and/ 


or  employment  clearance  shall  relate, 
but  not  be  limited,  to  the  following 
where  an  individual: 

(1)  Committed,  attempted  tocommit, 
aided,  or  abetted  another  who 
committed  or  attempted  to  commit  any 
act  of  sabotage,  espionage,  treason, 
sedition,  or  terrorism. 

(2)  Publicly  or  privately  advocated 
actions  that  may  be  inimical  to  the 
interest  of  the  United  States,  or  publicly 
or  privately  advocated  the  use  of  force 
or  violence  to  overthrow  the 
Government  of  the  United  States  or  the 
alteration  of  the  form  of  government  of 
the  United  States  by  unconstitutional 
means. 

(3)  Knowingly  established  or 
continued  a  sympathetic  association 
with  a  saboteur,  spy,  traitor,  seditionist 
anarchist  terrorist  or  revolutionist  or 
with  an  espionage  agent  or  other  secret 
agent  or  representative  of  a  foreign 
nation  whose  interests  may  be  inimical 
to  the  interests  of  the  United  States,  or 
with  any  person  who  advocates  the  use 
of  force  or  violence  to  overthrow  the 
Government  of  the  United  States  or  the 
alteration  of  the  form  of  government  of 
the  United  States  by  unconstitutional 
means. 

(4)  Joined  or  engaged  in  any  activity 
knowingly  in  sympathy  with  or  in 
support  of  any  foreign  or  domestic 
organization,  association,  movement 
group,  or  combination  of  persons  which 
imlawfully  advocates  or  practices  the 
commission  of  acts  of  force  or  violence 
to  prevent  others  from  exercising  their 
ri^ts  under  the  Constitution  or  laws  of 
the  United  States  or  any  state  or  any 
subdivisions  thereof  by  unlawful  means, 
or  which  advocate  the  use  of  force  and 
violence  to  overthrow  the  Government 
of  the  United  States  or  the  alteration  of 
the  form  of  government  of  the  United 
States  by  unconstitutional  means. 
(Ordinarily,  criteria  (3)  and  (4)  will  not 
include  chance  or  casual  meetings  or 
contacts  limited  to  normal  business  or 
official  relations.) 

(5)  Deliberately  misrepresented, 
falsified  or  omitted  relevant  and 
material  facts  from  or  in  a  personnel 
seciuity  questionnaire,  a  personal 
qualiHcations  statement  a  personnel 
security  interview,  or  any  other 
information  submitted  pursuant  this 
part. 

(6}  Willfully  violated  or  disregarded 
security  regulations  or  was  grossly 
negligent  with  respect  thereto  to  a 
degree  which  could  endanger  the 
conunon  defense  and  security;  or  by 
intention  or  gross  carelessness  disdosed 
Restricted  Data  or  national  security 
information  to  any  person  not 
authorized  to  receive  it 


(7)  Has  any  illness  or  mental 
condition  which  in  the  opinion  of 
competent  medical  authority  may  cause 
significant  defect  in  the  judgment  or 
reUabihty  of  the  individual. 

(8)  Has  been  convicted  of  crimes 
indicating  habitual  criminal  tendencies. 

(9)  Has  been  convicted  of  crime,  or 
has  a  background,  where  the  facts, 
circumstances,  or  conduct  are  of  a 
nature  indicating  poor  judgment 
imreliability,  or  untrustworthiness. 

(10)  Is  a  user  of  alcohol  habitually  and 
to  excess,  or  has  been  such  without 
adequate  evidence  of  rehabilitation. 

(11)  Has  been,  or  is,  a  user  of  a  drug  or 
other  substance  listed  in  the  schedules 
of  Controlled  Substances  estabUshed 
pursuant  to  the  Controlled  Substances 
Act  of  1970  (such  as  amphetamines, 
barbiturates,  narcotics,  etc.).  except  as 
prescribed  or  administered  by  a 
physician  licensed  to  dispense  drugs  in 
the  practice  of  medicine,  without 
adequate  evidence  of  rehabititation. 

(12)  Refused,  without  satisfactory 
explanation,  to  answer  questions  before 
a  congressional  committee.  Federal  or 
state  court,  or  Federal  administrative 
body  including  the  NRC  regarding 
charges  relevant  to  the  individual's 
eligibility  for  access  authorization  and/ 
or  employment  clearance. 

(13)  Ecqgaged  in  any  other  conduct  or 
is  subject  to  any  other  circimistances 
which  tend  to  show  that  the  individual 
is  not  reliable  or  trustworthy,  or  whidi 
furnishes  reason  to  beUeve  that  the 
individual  may  be  subject  to  coercion, 
influence,  or  pressures  which  may  cause 
the  individual  to  act  contrary  to  die 
national  interest 


{10.12    hitsrvtow  and  ottwr  I 

(a)  Hie  Director,  Division  of  Security, 
Office  of  Administration,  may  authorize 
the  granting  of  access  authorization 
and/or  employment  clearance  on  the 
basis  of  the  inJFormation  in  the 
possession  of  the  NRC  or  may  authorize 
the  conduct  of  an  interview  with  the 
individual,  if  the  individual  consents  to 
be  interviewed,  or  such  other 
investigation  as  the  Director  deems 
appropriate.  On  the  basis  of  such 
interview  and/or  investigation,  the 
Director  may  authorize  the  granting  of 
access  authorization  and/or 
employment  clearance. 

(b)  The  individual  may  elect  on 
constitutional  or  other  grounds  not  to 
participate  in  an  interview  or  other 
investigation;  however,  such  refusal  or 
failure  to  furnish  or  authorize  the 
furnishing  of  relevant  and  matoial 
information  is  deemed  to  be  derogatory 
information  pursuant  to  S  10.11(a)(5)  and 
(12). 
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(c)  If  the  Director,  Division  of  Security, 
cannot  make  a  favorable  finding 
regarding  the  eligibility  of  an  individual 
for  access  authorization  and/or 
employment  clearance,  the  question  of 
the  individual's  eligibility  shall  be 
resolved  in  accordance  with  the 
procedures  set  forth  in  S  10.20  et  seq. 

Subpart  C— Procedures 

S  1020    Purpose  of  th«  proc«dur««. 

These  procedures  establish  methods 
for  the  conduct  of  hearings  and 
administrative  review  of  questions 
concerning  an  individual's  eligibility  for 
access  authorization  and/or 
employment  clearance  pursuant  to  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  Executive  Orders  10450  and  10865, 
when  a  resolution  favorable  to  the 
individual  cannot  be  made  on  the  basis 
of  the  interview  or  other  investigation. 

§  10.21    Suspension  of  sccess 
suttwrtzstlon  snd/or  employment 


In  those  cases  where  information  is 
received  which  raises  a  question 
concerning  the  continued  eligibility  of 
an  individual  for  access  authorization 
and/or  employment  clearance,  the 
Director,  Division  of  Security,  through 
the  Director,  Office  of  Administration, 
shall  forward  to  the  Executive  Director 
for  Operations,  his  or  her 
recommendation  as  to  whether  the 
individual's  access  authorization  and/or 
employment  clearance  should  be 
suspended  pending  the  Hnal 
determination  resulting  from  the 
operation  of  the  procedures  provided  in 
this  part.  In  making  this 
recommendation  the  Director,  Division 
of  Security,  shall  consider  such  factors 
as  the  seriousness  of  the  derogatory 
information  developed,  the  degree  of 
access  of  the  individual  to  classified 
information,  and  the  individual's 
opportunity  by  reason  of  his  or  her 
position  to  commit  acts  adversely 
affecting  the  national  security.  An 
individual's  access  authorization  and/or 
employment  clearance  shaU  not  be 
suspended  except  by  the  direction  of  the 
Executive  Director  for  Operations. 

S  10^  »Notlc«  to  IndivtdusL 

A  notification  letter,  prepared  by  the 
Division  of  Security,  approved  by  the 
Office  of  the  Executive  Legal  Director, 
and  si^ed  by  the  Director,  Office  of 
Administration,  shall  be  presented  to 
each  individual  whose  eligibility  for 
access  authorization  and/or 
employment  clearance  is  in  question. 
Where  practicable,  such  letter  shall  be 
presented  to  the  individual  in  person. 


The  letter  will  be  accompanied  by  a 
copy  of  this  part  and  shall  state: 

(a)  That  reliable  information  in  the 
possession  of  the  NRC  has  created  a 
substantial  doubt  concerning  the 
individual's  eligibility  for  access 
authorization  and/or  employment 
clearance; 

(b)  The  information  that  creates  a 
substantial  doubt  regarding  the 
individual's  eligibility  for  access 
authorization  and/or  employment 
clearance,  which  shall  be  as 
comprehensive  and  detailed  as  the 
national  security  permits; 

(c)  That  unless  the  individual  files 
with  the  Director,  Office  of 
Administration,  a  written  request  for  a 
hearing  within  20  days  of  the 
individual's  receipt  of  the  notification 
letter,  the  Director,  Division  of  Security, 
through  the  Director,  Office  of 
Administration,  will  submit  a 
recommendation  as  to  the  final  action  to 
the  Executive  Director  for  Operations  on 
the  basis  of  the  information  in  the 
possession  of  the  MRC. 

(d)  That  if  the  individual  files  a 
written  request  for  a  hearing  with  the 
Director.  Officer  of  Administration,  the 
individual  must  file  with  that  request  a 
written  answer  under  oath  or 
affirmation  which  admits  or  denies 
specifically  each  allegation  and  each 
supporting  fact  contained  in  the 
notification  letter.  A  general  denial  is 
not  sufficient  to  controvert  a  specific 
allegation.If  the  individual  is  without 
knowledge,  he  or  she  shall  so  state  and 
that  statement  shall  operate  as  a  denial. 
The  answer  shall  also  state  any 
additional  facts  and  information  that  the 
individual  desires  to  have  considered  in 
explanation  or  mitigation  of  allegations 
in  the  notification  letter.  Failure  to 
specifically  deny  or  explain  or  deny 
knowledge  of  any  allegation  or 
supporting  fact  shall  be  deemed  an 
admission  that  the  allegation  or  fact  is 
true. 

(e)  That  if  the  individual  does  not 
want  to  exercise  his  or  her  right  to  a 
hearing,  but  does  want  to  submit  an 
answer  to  the  allegations  in  the        — 
notification  letter,  the  individual  may  do 
so  by  filing  with  the  Director,  Office  of 
Administration,  within  20  days  of  his 
receipt  of  the  notification  letter,  a 
written  answer  in  accordance  with  the 
requirements  of  paragraph  (d)  of  this 
section. 

(f)  That  the  procedures  in  §  10.24  et 
seq.  shall  apply  to  any  hearing  and 
review. 

§10^    FsHurs  of  IndlvidusJ  to  rsquost  a 


pursuant  to  §  10.22  within  20  days  of  his 
receipt  of  the  notification  letter,  a 
recommendation  as  to  the  final  action  to 
be  taken  shall  be  made  by  the  Director, 
Division  of  Security,  through  the 
Director.  Office  of  Administration,  to  the 
Executive  Director  for  Operations  on  the 
basis  of  the  information  in  the 
possession  of  the  NRC,  including  any 
answer  filed  by  the  individual. 

(b)  The  Director,  Office  of 
Administration,  may  for  good  cause 
shown,  at  the  request  of  the  individual, 
extend  the  time  for  filing  a  written 
request  for  a  hearing  or  for  filing  a 
written  answer  to  the  matters  contained 
in  the  notification  letter. 


§10^4 
rovtow. 


Procedures  for  hoartng  and 


(a]  In  the  event  the  individual  fails  to 
file  a  written  request  for  a  hearing 


(a)  Upon  receipt  of  a  timely  filed 
request  for  a  hearing  and  answer 
complying  with  the  requirements  set 
forth  in  §  10.22,  the  Director,  Office  of 
Administration,  shall  forthwith  appoint 
a  Hearing  Examiner,  and  the  Executive 
Legal  Director  shall  forthwith  assign  an 
NRC  attorney  to  act  as  Hearing  Counsel. 
The  Director,  Office  of  Administration, 
shall  promptly  notify  the  individual  of 
the  identity  of  the  Hearing  Examiner 
and  a  proposed  hearing  date,  which 
shall  be  selected  with  due  regard  for  the 
convenience  of  the  parties  and  their 
representatives. 

(b)  Within  72  hours  of  being  notified 
of  the  identity  of  the  Hearing  Examiner, 
the  individual  may  request  that  the 
Hearing  Examiner  be  disquahfied  for 
cause  by  filing  with  the  Director,  Office 
of  Administration,  a  written  statement 
of  the  individual's  reasons  for  seeking 
disqualification.  The  time  for  filing  the 
request  may  be  extended  by  the 
Director,  Office  of  Administration,  for 
good  cause  shown.  If  the  Director,  Office 
of  Administration,  grants  the  request  the 
procedures  of  paragraph  (a)  and  this 
paragraph  shall  be  followed  just  as 
though  there  had  been  no  prior 
appointment. 

(c)  The  individual  shall  have  the  right 
to  appear  at  the  hearing  before  the 
Heeu-ing  Examiner,  to  be  represented  by 
counsel  or  other  representative,  to 
introduce  documentary  or  other 
evidence,  and  to  call,  examine,  and 
cross-examine  witnesses,  subject  to  the 
provisions  and  limitations  set  forth  in 
this  part. 

§10^5    NRC  Haartng  CounsaL 

(a)  Hearing  Counsel  assigned 
pursuant  to  S  10.24  shall,  prior  to  the 
scheduling  of  the  hearing,  review  the 
information  in  the  case  and  shall  request 
the  presence  of  witnesses  and  the 
production  of  documents  and  other 
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physical  evidence  relied  upon  by  the 
Director,  Division  of  Security,  in  making 
his  or  her  Ending  that  a  question  exists 
regarding  the  eligibility  of  the  individual 
for  NRC  access  authorization  and/or 
employment  clearance  in  accordance 
with  the  provisions  of  this  part.  When 
the  presence  of  a  witness  and  the 
production  of  documents  and  other 
physical  evidence  is  deemed  by  the 
Hearing  Counsel  to  be  necessary  or 
desirable  for  a  determination  of  the 
issues,  the  Director,  Division  of  Security, 
shall  make  arrangements  for  the 
production  of  such  evidence  and  for 
such  witnesses  to  appear  at  the  hearing 
by  subpoena  or  otherwise. 

(b)  Hearing  Counsel  is  authorized  to 
consult  directly  with  individual's 
counsel  or  representative  or  the 
individual,  if  the  individual  is  not  so 
represented,  for  purposes  of  reaching 
mutual  agreement  upon  arrangements 
for  expeditious  hearing  of  the  case.  Such 
arrangements  may  include  clarification 
of  issues  and  stipulations  with  respect 
to  testimony  and  contents  of  documents 
and  other  physical  evidence.  Such 
stipulations  when  entered  into  shall  be 
binding  upon  the  individual  and  the 
NRC  for  the  purposes  of  this  part.  Prior 
to  any  consultation  with  the  individual, 
the  Hearing  Counsel  shall  advise  the 
individual  of  his  or  her  rights  under  this 
part,  of  his  or  her  right  to  counsel  or 
other  representation,  and  of  the 
possibility  that  any  statements  made  by 
the  individual  to  the  Hearing  Counsel 
may  be  used  in  subsequent  proceedings. 

[c]  The  individual  is  responsible  for 
producing  witnesses  in  his  or  her  own 
behalf  and/or  presenting  other  evidence 
before  the  Hearing  Examiner  to  support 
the  individual's  answer  and  defense  to 
the  allegations  contained  in  the 
notification  letter.  When  requested, 
however.  Hearing  Counsel  shall  assist 
the  individual  to  the  extent  practicable 
and  necessary.  The  Hearing  Counsel 
may  at  his  or  her  discretion  request  the 
Director.  Division  of  Security,  to  arrange 
for  the  issuance  of  subpoenas  for 
witnesses  to  attend  the  hearing  in  the 
individual's  behalf,  or  for  the  production 
of  specific  documents  or  other  physical 
evidence,  provided  a  showing  of  die 
necessity  for  such  assistance  has  been 
made. 

9  10^    Appointment  of  Hoarlng  Examlnw. 

The  appointment  of  a  Hearing 
Examiner,  pursuant  to  §  10.24  of  this 
part,  shall  be  from  a  list  of  qualified 
attorneys  possessing  the  highest  degree 
of  integ^ty.  ability,  and  good  judgment. 
To  qualify,  an  attorney  shall  have  an 
NRC  "Q"  access  authorization  and  may 
be  an  employee  of  the  NRC.  its 
contractors,  agents  or  licensees. 


However,  no  employee  or  consultant  of 
the  NRC  shall  serve  as  Hearing 
Examiner  hearing  the  case  of  an 
employee  (including  a  consultant)  or 
applicant  for  employment  with  the  NRC; 
nor  shall  any  employee  or  consultant  of 
an  NRC  contractor,  agent  or  licensee 
serve  as  Hearing  Examiner  hearing  the 
case  of  an  employee  (including  a 
consultant]  or  an  apphcant  for 
employment  of  that  contractor,  agent,  or 
licensee.  No  Hearing  Examiner  shall  be 
selected  who  has  knowledge  of  the  case 
or  of  any  information  relevant  to  the 
disposition  of  it,  or  who  for  any  reason 
would  be  unable  to  issue  a  fair  and 
unbiased  recommendation. 

§  10^    Preh—lnB  procoedhiflB. 

(a)  After  the  appointment  of  the 
Hearing  Examiner,  he  or  she  shall  be 
furnished  the  record  in  the  case,  which 
shall  consist  of  the  letter  of  notification, 
the  request  for  hearing  and  its 
supporting  answer,  and  the  notice  of 
hearing,  i£it  has  been  issued,  and  any 
stipulations  agreed  to.  by  the  individual 
and  the  Hearing  Counsel. 

(b)  The  Hearing  Examiner  may  on  his 
or  her  own  motion,  or  on  that  of  either 
party,  convene  a  prehearing  conference 
with  the  Hearing  Counsel  and  the 
individual  and  his  or  her  counsel  or 
representative,  if  any,  for  the  purpose  of 
clarifjong  the  issues,  identifying 
witnesses  who  may  be  called, 
identifying  documents  and  other 
physical  evidence  that  may  be  offered 
into  evidence,  and  entering  into 
stipulations  of  fact. 

(c)  The  parties  will  be  notified  by  the 
Hearing  Examiner  at  least  ten  days  in 
advance  of  the  hearing  of  the  time  and 
place  of  the  hearing.  For  good  cause 
shown,  the  Hearing  Examiner  may  order 
postponements  or  continuances  from 
time  to  time.  If,  after  due  notice,  the 
individual  fails  to  appear  at  the  hearing, 
or  appears  but  is  not  prepared  to 
proceed,  the  Hearing  Examiner  shall, 
unless  good  cause  is  shown,  return  the 
case  to  the  Director.  Division  of 
Security,  who  shall  make  a 
recommendation  on  final  action  to  be 
taken,  through  the  Director,  Office  of 
Administration,  to  the  Executive 
Director  for  Operations  on  the  basis  of 
the  information  in  the  possession  of  the 
NRC. 

S  10-28    Conduct  of  hMTkig. 

(a)  The  Hearing  Examiner  shall 
conduct  the  hearing  in  an  orderly, 
impartial  and  decorous  manner. 
Technical  rules  of  evidence  may  be 
relaxed  so  that  a  full  evidentiary  record 
may  be  made  based  on  all  material  and 
relevant  facts.  Hearsay  evidence  may 
for  good  cause  shown  be  received  at  the 


discretion  of  the  Hearing  Examiner  and 
accorded  such  weight  as  the 
circumstances  warrant. 

(b)  The  proceedings  shall  be  open 
only  to  duly  authorized  representatives 
of  the  staff  of  the  NRC,  the  individual, 
his  or  her  coimsel  or  representative,  and 
such  persons  as  may  be  officially 
authorized  by  the  Hearing  Examiner. 
Witnesses  shall  not  testify  in  the 
presence  of  other  witnesses  except  that 
the  Hearing  Examiner  may,  at  his  or  her 
discretion,  allow  for  expert  witnesses  to 
be  present  during  testimony  relevant  to 
their  own  testimony. 

(c)  Witnesses,  including  the 
individual,  shall  be  examined  under 
oath  or  affirmation  by  the  party  who 
called  them  and  may  be  cross-examined 
by  the  other.  The  Hearing  Examiner 
shall  rule  on  all  evidentiary  matters, 
may  further  examine  any  witness,  and 
may  call  for  additional  witnesses  or  the 
production  of  docxunentary  or  other 
physical  evidence  if,  in  the  exercise  of 
his  or  her  discretion,  such  additional 
evidence  is  deemed  necessary  to  the 
resolution  of  an  issue. 

(d)  If  it  appears  during  the  hearing 
that  Restricted  Data  or  national  security 
information  may  be  disclosed,  the 
Hearing  Examiner  shall  assure  that 
disclosure  is  made  only  to  persons 
authorized  to  receive  it 

(e)  The  Hearing  Examiner  may,  at  any 
time  during  the  hearing,  permit  die 
Hearing  Counsel  to  amend  the 
notification  letter  to  add  or  modify 
allegations  to  be  considered  In  the 
event  of  such  an  amendment  to  the 
notification  letter,  the  individual  shall  be 
given  an  opportunity  to  answer  the 
amended  allegations.  If  the  changes  are 
of  such  a  substantial  nature  that  the 
individual  cannot  answer  the  amended 
allegations  without  additional  time,  the 
Hearing  Examiner  shall  grant  such 
additional  time  as  he  or  she  deems 
necessary. 

(f)  The  Hearing  Examiner  may  receive 
and  consider  evidence  in  the  form  of 
depositions  or  responses  to 
interrogatories  upon  a  showing  that  the 
witness  is  not  available  for  good  reason 
such  as  death,  serious  illness  or  similar 
cause,  or  in  the  form  of  depositions, 
interrogatories,  affidavits  or  statements 
with  agreement  of  the  parties.  The 
Hearing  Examiner  may  take  official 
notice  at  any  stage  of  the  proceeding, 
where  appropriate,  of  any  fact  not 
subject  to  reasonable  dispute  in  that  it  is 
either  (1)  generally  known  within  the 
United  States  or  (2)  capable  of  accurate 
and  ready  determination  by  resort  to 
sources  whose  accuracy  cannot 
reasonably  be  questioned.  A  pcuty  is 
entided  upon  timely  request  to  an 
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opportunity  to  be  heard  as  to  the 
propriety  of  taking  such  official  notice. 
In  the  absence  of  prior  notification  the 
request  may  be  made  after  notice  is 
taken. 

(g)  Hearing  Counsel  shall  examine 
and  cross-examine  witnesses  and 
otherwise  assist  the  Hearing  Examiner 
in  such  a  manner  as  to  bring  out  a  full 
and  true  disclosure  of  all  facts,  both 
favorable  and  unfavorable,  having  a 
bearing  on  the  issues  before  the  Hearing 
Examiner.  In  performing  these  duties, 
the  Hearing  Counsel  shall  avoid  the 
attitude  of  a  prosecutor  and  shall 
always  bear  in  mind  that  the  proceeding 
is  an  administrative  hearing  and  not  a 
trial. 

(h)  Hearing  Counsel  shall  not 
participate  in  the  deliberations  of  the 
Hearing  Examiner,  and  shall  express  no 
opinion  to  the  Hearing  Elxaminer 
concerning  the  merits  of  the  case. 
Hearing  Counsel  shall  also,  dudng  the 
course  of  the  hearing,  advise  the 
individual  of  his  or  her  rights  under 
these  procedures  when  the  individual  is 
not  represented  by  counsel  or  other 
representative. 

(i)  The  individual  shall  be  afforded  an 
opportunity  to  cross-examine  persons 
who  have  made  oral  or  written 
statements  adverse  to  the  individual 
relating  to  a  controverted  issue  except 
that  any  such  statement  may  be 
received  and  considered  by  the  Hearing 
Examiner  without  affording  such 
opportunity  in  either  of  the  following 
circimistances: 

(1)  The  head  of  the  department  or 
agency  supplying  the  statement  certifies 
that  the  person  who  furnished  the 
information  is  a  confidential  informant 
who  has  been  engaged  in  obtaining 
inteUigence  information  for  the 
Government  and  that  disclosure  of  the 
informant's  identity  would  substantially 
harm  the  national  interest  or  would 
endanger  the  well-being  of  the 
informant. 

(2)  The  Commission  has  determined, 
after  considering  the  information 
furnished  by  the  investigative  agency 
concerning  the  reliability  of  the  person 
who  furnished  the  information  and  the 
accuracy  of  the  statement  concerned, 
that  the  statement  appears  to  be  rehable 
and  material,  and  that  failure  of  the 
Hearing  Examiner  to  receive  and 
consider  such  statement  would,  in  view 
of  the  fact  that  access  authorization 
and/or  employment  clearance  is  being 
sought,  be  substantially  harmful  to  the 
national  security  and  that  the  person 
who  furnished  the  information  caimot 
appear  to  testify  due  to  death,  serious 
illness,  or  similar  cause. 

0)(1)  Whenever  the  procedure  under 
paragraph  (i](l)  of  this  section  is  used. 


the  individual  shall  be  given  a  summary 
of  the  information  which  shall  be  as 
comprehensive  and  detailed  as  the 
national  security  permits.  (2)  Whenever 
the  procedure  under  paragraph  (i](2)  is 
used,  the  individual  shall  be  provided 
the  identity  of  the  person  and  the 
information  to  be  considered.  (3)  In  both 
-  paragraph  (i)  (1)  and  (2)  procedures, 
appropriate  consideration  shall  be 
accorded  to  the  fact  that  the  individual 
did  not  have  an  opportimity  to  cross- 
examine  such  informant  or  person. 

(k)  Records  provided  by  investigative 
agencies  that  were  compiled  as  a  regiilar 
or  routine  procedure  by  the  business  or 
agency  from  which  obtained,  or  other 
physical  evidence  other  than 
investigative  reports,  may  be  received 
and  considered  subject  to  rebuttal 
without  authenticating  witnesses, 
provided  that  the  investigative  agency 
furnished  such  information  to  the  NRC 
pursuant  to  its  responsibilities  in 
connection  wnth  assisting  the  NRC  in 
determining  the  individual's  eligibility 
for  access  authorization  and/or 
employment  clearance. 

(1)  Records  compiled  in  the  regular 
course  of  business,  or  other  physical 
evidence  other  than  investigative 
reports,  relating  to  a  controverted  issue 
which,  because  they  are  classified,  may 
not  be  inspected  by  the  individual,  may 
be  received  and  considered  provided 
that: 

(1)  The  Commission  has  made  a 
determination  that  such  records  or  other 
physical  evidence  appears  to  be 
material; 

(2)  The  Commission  has  made  a 
determination  that  failure  to  receive  emd 
consider  such  records  or  other  physical 
evidence  would,  in  view  of  the  fact  that 
access  authorization  and/or 
employment  clearance  is  being  sought, 
be  substantially  harmful  to  the  national 
security;  and 

(3)  To  the  extent  that  national  security 
permits,  a  summary  or  description  of 
such  records  or  other  physical  evidence 
is  made  available  to  the  individual.  In 
every  such  case,  information  as  to  the 
authenticity  and  accuracy  of  such 
physical  evidence  furnished  by  the 
investigative  agency  shall  be 
considered. 

[m]  If  the  Hearing  Examiner 
determines  that  additional  investigation 
of  any  material  information  is  required, 
he  or  she  shall  request  in  writing  that 
the  Director,  Office  of  Administration, 
arrange  for  the  investigation  and  shall 
specify  those  issues  upon  which  more 
evidence  is  requested  and  identify, 
where  possible,  any  persons  or  sources 
that  might  provide  the  evidence  sought. 

(n)  A  written  transcript  of  the  entire 
proceeding  shall  be  made  by  a  person 


possessing  appropriate  NRC  access 
authorization  and/or  employment 
clearance  and,  except  for  portions 
containing  Restricted  Data  or  national 
security  information,  or  other  lawfully 
withholdable  information,  a  copy  of 
such  transcript  shall  be  furnished  the 
individual  without  cost. 

§  10.29    Rscommwidatlon  of  tlM  Hearing 
ExamliMr. 

(a)  The  Hearing  Examiner's  findings 
and  recommendation  shall  be  based 
upon  the  entire  record  consisting  of  the 
transcript  of  the  hearing,  the 
documentary  and  other  evidence 
adduced  therein,  and  the  letter  of 
notification  and  answer.  The  Hearing 
Examiner  shall  also  consider  the 
circumstances  of  the  receipt  of  evidence 
pursuant  to  §  10.28,  the  individual's 
record  of  past  employment  and  the 
nature  and  sensitivity  of  the  job  the 
individual  is  or  may  be  expected  to 
perform. 

(b)  The  Hearing  Examiner  shall  make 
specific  findings  on  each  allegation  in 
the  notification  letter  including  the 
reasons  for  his  or  her  findings,  and  shall 
make  a  recommendation  as  to  the  action 
which  should  be  taken  in  the  case. 

(c)  The  Hearing  Examiner's 
recommendation  shall  be  predicated 
upon  his  or  her  findings,  ff,  after 
considering  all  the  factors  in  light  of  the 
criteria  in  this  part,  the  Hearing 
Examiner  is  of  the  opinion  that  granting 
or  continuing  access  authorization  and/ 
or  employment  clearance  to  the 
individual  will  not  endanger  the 
common  defense  and  security  and  will 
be  clearly  consistent  with  the  national 
interest,  a  favorable  recommendation 
shall  be  made;  otherwise,  an  adverse 
recommendation  shall  be  made. 

(d)  The  Hearing  Examiner  shall 
submit  his  or  her  findings  and 
recommendation  in  a  signed  report 
together  with  the  record  of  the  case  to 
the  Director,  Office  of  Administration, 
with  the  least  practical  delay. 

(e)  The  Hearing  Examiner  shall  not 
consider  the  possible  impact  of  the  loss 
of  the  individual's  services  upon  the 
NRC  program. 


§10.30 

After  the  close  of  the  hearing,  in  the 
event  the  individual  discovers  new 
evidence  not  previously  available  or 
known  to  him  or  her,  the  individual  may 
petition  the  Hearing  Examiner  if  the 
Hearing  Examiner's  recommendation 
has  not  yet  been  issued,  or  thereafter, 
the  Director,  Office  of  Administration,  to 
reopen  the  record  to  receive  that 
evidence.  If  the  Hearing  Examiner  or  the 
Director,  respectively,  deem  it  material 


Federal  Regtotar  /  Vol  47.  No.  89  /  Friday.  May  7.  1982  /  Proposed  Rules 


and  ai^ropriate,  the  record  may  be 
reopened  to  accept  the  evidence  either 
by  stipulation,  with  the  agreement  of  the 
Hearing  Counsel,  or  in  a  reconvened 
hearing. 

giOSI    Adtoraonttwraoomimndaiiofw. 

(a)  Upon  receipt  of  the  findings  and 
recommendation  from  the  Hearing 
Examiner,  and  the  record,  die  Director, 
OfBce  of  Administration,  shall  forthwith 
transmit  it  to  the  Executive  Director  for 
Operations  who  at  his  or  her  discretion 
may  return  the  record  to  the  Director, 
OfBca  of  Administration,  for  further 
proceedings  by  the  Hearing  Examiner 
with  respect  to  specific  matters 
designated  by  the  Executive  Director  for 
Operations; 

(b)(1)  In  the  event  of  a 
recommendation  by  the  hearing 
Examiner  that  an  individual's  access 
authorization  and/or  employment 
clearance  by  denied  or  revoked,  the 
Executive  CMrector  for  Operations  shall 
immediately  notify  the  individual  in 
writing  of  the  Hearing  Examiner's 
findings  with  respect  to  each  allegation 
contained  in  the  notification  letter,  and 
that  the  individual  has  a  right  to  request 
a  review  of  his  or  her  case  by  NRC 
Personnel  Security  Review  Examiners 
and  of  the  right  to  submit  a  brief  in 
support  of  his  or  her  contentions.  Hie 
request  for  a  review  shall  be  submitted 
to  the  Executive  Director  for  Operations 
within  five  days  after  the  receipt  of  the 
notice.  The  brief  shall  be  forwarded  to 
the  Executive  Director  for  Operations, 
for  transmission  to  the  NRC  Personnel 
Security  Review  Examiners,  not  later 
than  10  days  after  receipt  of  such  notice. 

(2)  In  the  event  the  individual  fails  to 
request  a  review  by  NRC  Personnel 
Security  Review  Examiners  of  an 
adverse  recommendation  within  the 
prescribed  time,  the  Executive  Director 
for  Operations  may  at  his  or  her 
discretion  request  a  review  of  the  record 
of  the  case  by  NRC  Personnel  Security 
Review  Examiners.  The  request  shall  set 
forth  those  matters  at  issue  in  the 
hearing  on  which  the  individual  desires 
a  review  by  the  NRC  personnel  Security 
Review  Examiners. 

(c)  Where  the  Hearing  Examiner  has 
made  a  recommendation  favorable  to 
the  individual,  the  Executive  Director  for 
Operations  may  at  his  or  her  discretion 
request  a  review  of  the  record  of  the 
case  by  NRC  Personnel  Security  Review 
Examiners.  If  such  a  request  is  made, 
the  Executive  Director  for  Operations 
shaU  immediately  cause  the  individual 
to  be  notified  of  that  fact  and  of  those 
matters  at  issue  in  the  hearing  on  which 
the  Executive  Director  for  Operations 
desires  a  review  by  the  NRC  Personnel 
Security  Review  Examiners.  The 


Executive  Director  for  Operations  shall 
further  inform  the  individual  that  within 
10  days  of  receipt  of  this  notice,  die 
individual  may  submit  a  brief 
concerning  those  matters  at  issue  for  the 
consideration  of  the  NRC  Personnel 
Security  Review  Examiners.  The  brief 
shall  be  forwarded  to  the  Executive 
Director  for  Operations  for  transmission 
to  the  NRC  Personnel  Security  Review 
Examiners. 

(d)  In  the  event  of  a  request  for  a 
review  pursuant  to  paragraphs  (b)  and 
(c)  of  this  section,  The  Hearing  Coimsel 
may  file  a  brief  within  10  days  of  being 
notified  by  the  Executive  Director  for 
Operations  that  a  review  has  been 
requested,  llie  brief  shall  be  forwarded 
to  the  Executive  Director  for  Operations 
for  transmissin  to  the  NRC  Personnel 
Security  Review  Examiners. 

(e)  The  Hearing  Counsel  may  also 
request  a  review  of  the  case  by  NRC 
Personnel  Security  Review  Examiners. 
The  request  for  review,  which  shall  set 
forth  those  matters  at  issue  in  the 
hearing  on  which  the  Hearing  Counsel 
desires  a  review,  shall  be  submitted  to 
the  Executive  Director  for  Operations 
within  five  days  after  receipt  of  the 
Hearing  Examiner's  findings  and 
recommendation.  Within  10  days  of  the 
request  for  review,  the  Hearing  Counsel 
may  file  a  brief  which  shall  be 
forwarded  to  the  Executive  Director  for 
Operations  fo^  transmission  to  the  NRC 
Personnel  Security  Review  Examiners. 
A  copy  of  the  request  for  review,  and  a 
copy  of  any  brief  filed,  shall  be 
immediately  sent  to  the  individual.  If  the 
Hearing  Counsel's  request  is  for  a 
review  of  a  recommendation  favorable 
to  the  individual,  the  individual  may, 
within  10  days  of  receipt  of  a  copy  of  the 
request  for  review,  submit  a  brief 
concerning  those  matters  at  issue  for 
consideration  of  the  NRC  Personnel 
Security  Review  Examiners,  llie  brief 
shall  be  forwarded  to  the  Executive 
Director  for  Operations  for  transmission 
to  the  NRC  Personnel  Security  Review 
Examiners. 

(f)  The  time  limits  imposed  by  this 
section  for  requesting  reviews  and  the 
filing  of  briefs  may  be  extended  by  the 
Executive  Director  for  Operations  for 
good  cause  shown. 

(g)  In  the  event  a  request  is  made  for  a 
review  of  the  record  by  NRC  Personnel 
Security  Review  Examiners,  the 
Executive  Director  for  Operations  shall 
forthwith  send  the  record,  with  all 
findings  and  recommendations  and  any 
briefs  filed  by  the  individual  and  the 
Hearing  Counsel,  to  the  NRC  Personnel 
Security  Review  Examiners.  If  neither 
the  individual  the  Executive  Director  for 
Operations,  nor  the  Hearing  Counsel 
requests  such  a  review,  the  final 


determination  shaU  be  made  by  the 
Executive  Director  for  operations  on  the 
basis  of  die  record  with  all  finriing*  and 
recommendations. 

C 

Bwonf 

(a)  The  Executive  Director  for 
Operations  shall  designate  three  NRC 
Personnel  Security  Review  Examiners  to 
conduct  a  review  of  die  record  of  the 
case.  To  qualify  as  a  Review  Examiner, 
the  person  designated  shall  have  an 
NRC  "Q"  access  authorixation  and  may 
be  an  employee  of  the  NRC,  its 
contractors,  agents,  or  Ucensees. 
However,  no  employee  or  consultant  of 
the  NRC  shall  serve  as  Review 
Examiner  reviewing  the  case  of  an 
employee  (induding  a  consultant)  or 
applicant  for  employment  with  the  NRC; 
nor  shall  any  employee  or  consultant  of 
an  NRC  contractor,  agent  or  Ucensee 
serve  as  Review  Examiner  reviewing  the 
case  of  an  employee  (including  a 
consultant)  or  an  applicant  for 
employment  of  that  contractor,  agent  or 
licensee.  No  Review  Examiner  shall  be 
selected  who  has  knowledge  of  the  case 
or  of  any  information  relevant  to  the 
disposition  of  it,  or  who  for  any  reason 
would  be  unable  to  issue  a  fair  and 
unbiased  recommendation. 

(b)  The  designated  Review  Examiner 
shall  individually  and  independently, 
without  consulting  or  otherwise 
communicating  with  one  another, 
consider  the  matter  under  review  based 
upon  the  record  siqiplemented  by  any 
brief  submitted  by  the  individual  or  the 
Hearing  Counsel  Review  Examiners 
may  request  such  additional  brieb  as 
any  of  diem  deems  appropriate,  which 
will  be  obtained  by  die  Executive 
Director  for  Operations  and  provided  to 
each  Review  Examiner.  When  a  Review 
Examiner  determines  that  additional 
evidence  or  further  proceedings  are 
necessary,  the  record  may  be  returned 
to  the  Executive  Director  for  Operatioaa 
with  a  recommendation  that  dw  case  be 
remanded  to  the  Director,  Office  of 
Administration,  for  approiwiate  action, 
which  may  include  returning  the  case  to 
die  Hearing  Examiner  and  reconvening 
the  hearing  to  obtain  additional 
testimony. 

(c)  In  conducting  die  review.  Review 
Examiners  shall  make  individual 
findings  and  recommendatioas  as  to  the 
eligibiUty  or  continued  eligibility  of  an 
individual  for  access  audiorizatian  and/ 
or  employment  clearance  on  the  record 
supplemented  by  additional  testimony 
or  brieb  as  have  previously  been 
detennined  by  a  Review  Bxaminaif  s)  as 
appropriate.  When  additicmal  testimony 
is  taken  by  the  Hearing  Examiner,  a 
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written  transcript  of  such  testimony 
shall  be  made  by  a  person  possessing 
appropriate  NRC  access  authorization 
and/or  employment  clearance  and, 
except  for  portions  containing  Restricted 
Data  or  national  security  information,  or 
other  lawfully  withholdable  information, 
a  copy  of  such  transcript  shall  be 
furnished  the  individual  without  cost. 

(d)  The  Review  Examiners  shall  not 
consider  the  possible  impact  of  the  loss 
of  the  individual's  services  upon  the 
NRC  program. 

(e)  If,  after  considering  all  the  factors 
in  light  of  the  criteria  set  forth  in  this 
part,  a  Review  Examiner  is  of  the 
opinion  that  granting  or  continuing 
access  authorization  and/or 
employment  clearance  to  the  individual 
will  not  endanger  the  common  defense 
and  security  and  will  be  clearly 
consistent  with  the  national  interest,  the 
Review  Examiner  shall  make  a 
favorable  recommendation;  otherwise, 
the  Review  Examiner  shall  make  an 
adverse  recommendation.  Each  Review 
Examiner  shall  individually  prepare  a 
report  of  his  or  her  findings  and 
reconunendation  and  submit  the  report 
in  writing  to  the  Executive  Director  for 
Operations,  who  shall  furnish  a  copy  to 
the  individual.  The  findings  and 
recommendations  shall  be  fully 
supported  by  stated  reasons  supporting 
the  findings  and  recommendations. 

§  1 0.33    Action  by  th«  Exacuttve  Olractor 
f  Of  Operations. 

(a)  The  Executive  Director  for 
Operations,  on  the  basis  of  the  record 
accompanied  by  all  findings  and 
recommendations,  shall  make  a  final 
determination  whether  access 
authorization  and/or  employment 
clearance  shall  be  grant»l,  denied,  or 
revoked,  except  when  the  provisions  of 
S  10.28  (i).  (j),  or  (1)  have  been  used  and 
the  Executive  Director  for  Operation's 
determination  is  adverse,  the 
Commission  shall  make  the  final  agency 
determination. 

(b)  In  making  the  determination  as  to 
whether  access  authorization  and/or 
employment  clearance  shall  be  granted, 
denied,  or  revoked,  the  Executive 
Director  for  Operations  or  the 
Commission  shall  give  due  recognition 
to  the  favorable  as  well  as  the 
unfavorable  information  concerning  the 
individual  and  shall  take  into  account 
the  value  of  the  individual's  services  to 
the  NRC's  program  and  the 
consequences  of  denying  or  revoking 
access  authorization  and/or 
employment  clearance. 

(c)  In  the  event  of  an  adverse 
determination,  the  Executive  Director 
for  Operations  shall  promptly  notify  the 
individual  through  the  Director,  Office  of 


Administration,  of  his  or  her  decision 
that  access  authorization  and/or 
employment  clearance  is  being  denied 
or  revoked  and  of  his  or  her  findings 
with  respect  to  each  allegation 
contained  in  the  notification  letter  for 
transmittal  to  the  individual. 

(d)  In  the  event  of  a  favorable 
determination,  the  Elxecutive  Director 
for  Operations  shall  promptly  notify  the 
individual  through  the  Director,  Office  of 
Administration. 

§10.34    Action  by  tho  Cornmlsskm. 

(a)  Whenever,  under  the  provisions  of 
§  10.28(i),  (j),  or  (1)  an  individual  has  not 
been  afforded  an  opportunity  to 
confront  and  cross-examine  witnesses 
who  have  furnished  information  adverse 
to  the  individual  and  an  adverse 
recommendation  has  been  made  by  the 
Executive  Director  for  Operations,  the 
Commission  shall  review  the  record  and 
determine  whether  access  authorization 
and/or  employment  clearance  shall  be 
granted,  denied,  or  revoked,  based  upon 
the  record. 

(b)  When  the  Commission  determines 
to  deny  or  revoke  access  authorization 
and/or  employment  clearance,  the 
individual  shall  promptly  be  notified 
through  the  Director,  Office  of 
Administration,  of  its  decision  that 
access  authorization  and/or 
employment  clearance  is  being  denied 
or  revoked  and  of  its  findings  and 
conclusions  with  respect  to  each 
allegation  contained  in  the  notification 
letter  for  transmittal  to  the  individual. 

(c)  Nothing  contained  in  these 
procedures  shall  be  deemed  to  limit  or 
affect  the  responsibility  and  powers  of 
the  Commission  to  deny  or  revoke 
access  to  Restricted  Data  or  national 
security  information  if  the  security  of 
the  nation  so  requires.  Such  authority 
may  not  be  delegated  and  may  be 
exercised  when  the  Commission 
determines  that  invocation  of  the 
procedures  prescribed  in  this  part  is 
inconsistent  with  the  national  security. 
Such  determination  shall  be  conclusive. 

910.35    Raconsidoratton  of  casM. 

(a)  Where,  pursuant  to  the  procedures 
set  forth  in  SS  10.20  through  10.34,  the 
Executive  Director  for  Opertions  or  the 
Commission  has  made  a  determination 
granting  access  authorization  and/or 
employment  clearance  to  an  individual, 
the  individual's  eligibility  for  access 
authorization  and/or  employment 
clearance  shall  be  reconsidered  only 
when  subsequent  to  the  time  of  that 
determination,  new  derogatory 
information  has  been  received  or  the 
scop^  or  sensitivity  of  the  Restricted 
Data  or  national  security  information.to 
which  the  individual  has  or  will  have 


access  has  significantly  increased.  All 
new  derogatory  information,  whether 
resulting  fi-om  the  NRC's  reinvestigation 
program  or  other  sources,  will  be 
evaluated  relative  to  an  individual's 
continued  eligibility  in  accordance  with 
the  procedures  of  tliis  part. 

(b)  Where,  pursuant  to  these 
procedures,  the  Commission  or 
Executive  Director  for  Operations  has 
made  a  determination  denying  or 
revoking  access  authorization  and/or 
employment  clearance  to  an  individual, 
the  individual's  eligibihty  for  access 
authorization  and/or  employment 
clearance  may  be  reconsidered  when 
there  is  a  bona  fide  offer  of  employment 
and/or  a  bona  fide  need  for  access  to 
Restricted  Data  or  national  security 
information  and  either  material  and 
relevant  new  evidence  is  presented, 
which  the  individual  and  his  or  her 
representatives  are  without  fault  in 
failing  to  present  before,  or  there  is  is 
convincing  evidence  of  reformation  or. 
rehabilitation.  Requests  for 
reconsideration  shall  be  submitted  in 
writing  to  the  Executive  Director  for 
Operations  through  the  Director,  Office 
of  Administration.  Such  requests  shall 
be  accompanied  by  an  affidavit  setting 
forth  in  detail  the  information  referred 
to  above.  The  Executive  Director  for 
Operations  shall  cause  the  individual  to 
be  notified  as  to  whether  his  or  her 
eligibility  for  access  authorization  and/ 
or  employment  clearance  will  be 
reconsidered  and  if  so,  the  method  by 
which  such  reconsideration  will  be 
accomplished. 

(c)  Where  access  authorization  and/or 
employment  clearance  has  been  granted 
to  an  individual  by  the  Director, 
Division  of  Security,  without  recourse  to 
the  procedures  set  forth  in  $  §  10.20 
through  10.34,  the  individual's  eligibility 
for  access  authorization  and/or 
employment  clearance  shall  be 
reconsidered  only  in  a  case  where, 
subsequent  to  the  granting  of  the  access 
authorization  and/or  employment 
clearance,  new  derogatory  information 
has  been  received  or  the  scope  or 
sensitivity  of  the  Restricted  Data  or 
national  security  information,  to  which 
the  individual  has  or  will  have  access, 
has  significantly  increased.  All  new 
derogatory  information,  whether 
resulting  from  the  NRC's  reinvestigation 
program -or  other  sources,  will  be 
evaluated  relative  to  an  individual's 
continued  eligibility  In  accordance  with 
the  procedures  of  this  part. 
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Subpart  D    MscellanMiM 


In  the  event  the  individual  is  no  longer 
an  applicant  for  access  authorization 
and/or  employment  clearance  or  no 
longer  requires  such,  the  procedures  of 
this  part  shall  be  terminated  without  a 
final  determination  as  to  the  individual's 
eligibiUty  for  access  authorization  and/ 
or  enqiloyment  clearance. 

S  10.37    Attorney  rvprvMntstton. 

In  the  event  the  individual  is 
represented  by  an  attorney  or  other 
representative,  the  individual  shall  file 
with  the  Director,  Office  of 
Administration,  a  document  designating 
such  attorney  or  representative  and 
authorizing  such  attorney  or 
representative  to  receive  all 
correspondence,  transcripts,  and  other 
documents  pertaining  to  the  proceeding 
under  this  part 

§1038    CwUnuiUwia. 

Whenever  information  is  made  a  part 
of  the  record  under  the  exceptions 
auUiorized  by  S  10.28  (i).  (j).  or  (1).  the 
record  shall  contain  certificates 
evidencing  that  the  required 
determinations  have  been  made. 

PART  1 1— CRITERIA  AND 
PROCEDURES  FOR  DETERMINING 
EUQIBIUTY  FOR  ACCESS  TO  OR 
CONTROL  OVER  SPECIAL  NUCLEAR 
MATERIAL  / 

2.  In  S  11.21,  paragraphs  (c)  and  (d) 
are  revised  to  read  as  follows: 

$11.21    AppRcation  of  the  crtterta. 

*        «        *        •        * 

(c)  When  the  reports  of  investigation 
of  an  individual  contain  information 
reasonably  falling  within  one  or  more  of 
the  classes  of  derogatory  information 
listed  in  S  10.11,  it  shall  create  a 
question  as  to  the  individual's  eligibihty 
for  special  nuclear  material  access 
authorization.  In  such  cases,  the 
appUcation  of  the  criteria  shall  be  made 
in  light  of  and  with  specific  regard  to 
whether  the  existence  of  such 
information  supports  a  reasonable  belief 
that  the  granting  of  a  special  nuclear 
material  access  authorization  would  be 
inimical  to  the  common  defense  and 
security.  The  Director,  Division  of 
Security,  may  authorize  the  granting  of 
special  nuclear  material  access 
authorization  on  the  basis  of  the 
information  in  the  case  or  may  authorize 
the  conduct  of  an  interview  with  the 
individual  and,  on  the  basis  of  such 
interview  and  such  other  investigation 
as  the  Director  deems  appropriate,  may 
authorize  the  granting  of  special  nuclear 
material  access  authorization. 


Otherwise,  a  question  concerning  the 
eligibiUty  of  an  individual  for  special 
nuclear  material  access  authorization 
shall  be  resolved  in  accordance  with  the 
procedures  set  forth  in  {{  10.20-10.38  of 
this  chapter. 

(d)  In  resolving  a  question  concerning 
the  eligibility  or  continued  eligibility  of 
an  individual  for  special  nuclear 
material  access  authorization  by  action 
of  the  Hearing  Examiner,*  the  following 
principle  shall  be  appUed  by  the 
Examiner.  Where  there  are  grounds 
sufficient  to  establish  a  reasonable 
beUef  as  to  the  truth  of  the  information 
regarded  as  substantially  derogatory 
and  when  the  existence  of  such 
information  supports  a  reasonable  belief 
that  granting  access  would  be  inimical 
to  the  common  defense  and  security, 
this  shall  be  the  basis  for  a 
recommendation  for  denying  or  revoking 
special  nuclear  material  access 
authorization  if  not  satisfactorily 
rebutted  by  the  individual  or  shown  to 
be  mitigated  by  circumstance. 

PART  25— ACCESS  AUTHORIZATION 
FOR  LICENSEE  PERSONNEL 

3.  In  S  25.5  the  definition  for  "Access 
Authorization"  is  revised  to  read  as 
follows: 

§25.5    DeflnMorw. 

"Access  authorization"  means  an 
administrative  determination  that  an 
individual  (including  a  consultant)  who 
is  employed  by  or  an  apphcant  for 
employment  with  the  NRC,  NRC 
contractors,  agents,  and  licensees  of  the 
NRC,  or  other  person  designated  by  the 
Executive  Director  for  Operations,  is 
eligible  for  a  security  clearance  for 
access  to  Restricted  Data  or  national 
security  information. 


PART  95-SECURITY  FACILITY 
APPROVAL  AND  SAFEGUARDING  OF 
NATIONAL  SECURITY  INFORMATION 
AND  RESTRICTED  DATA 

4.  In  §  95.5  the  definition  for  "Access 
authorization"  is  revised  to  read  as 
follows: 

§95.5    Oaftaiitions. 

"Access  authorization"  means  an 
administrative  determination  that  an 
individual  (including  a  consultant]  who 
is  employed  by  or  an  apphcant  for 
employment  with  the  NRC,  NRC 
contractors,  agents,  and  hcensees  of  the 
NRC,  or  other  person  designated  by  the 
Executive  Director  for  Operations,  is 
eligible  for  a  security  clearance  for 


access  to  Restricted  Data  or  national 
security  information. 

Dated  at  Bethewla,  Md,  this  ZSd  day  of 
Aprill98Z. 

For  the  Nndear  Regulatory  CommiMioa. 

WiOiani ).  DiNks. 

Executive  Director  for  Operationa. 

[FR  Doc  tl-VttS!  FIM  6-e-«:  M6  m] 
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12  CFR  Parts  545, 555, 561.  and  S70 
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*The  function  of  the  Hearing  Examiner  is 
detcribed  in  Part  10  of  thi»  chapter. 


Nat  Worth 

Dated  April  28. 1982. 
AODICY:  Federal  Home  Loan  Bank 
Board. 
ACTION:  Proposed  rule. 

suaHNARV:  The  Federal  Home  Loan  Bank 
Board  proposes  to  simplify  its 
regulations  governing  home  lending  by 
federally-chartered  thrift  institutions. 
The  proposal  would  replace  the  existing 
regulations  aiithorizing  issuance  of 
specific  types  of  mortgage  instruments 
with  a  general  authorization  to  make 
home  loans  on  which  the  interest  rate, 
the  payment,  the  loan  balance  or  the 
term  to  maturity  may  be  adjusted.  Such 
adjustments  would  have  to  be  tied  to 
specified  indices,  and  the  proposed 
regulation  would  require  associations  to 
provide  loan  appUcants  with 
comprehensive  written  disclosure 
statements.  The  proposal  would  also 
make  several  technical  and  clarifying 
amendments  to  the  real  estate  lending 
regidations  and  woidd  remove  the 
definition  of  adjusted  net  worth.  These 
proposed  admendments  are  intended  to 
enhance  the  abiUfy  of  associations  and 
borrowers  to  develop  a  broader  variety 
of  mortgage  instruments  to  meet  their 
home  financing  needs. 

DATE:  Comments  must  be  received  by 
July  6. 1982. 

ADDRESS:  Send  comments  to  the 
Director,  Information  Services,  Federal 
Home  Loan  Bank  Board,  1700  G  Street, 
NW.,  Washington.  D.C.  20552. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  F.  Hall,  (202-377-6466), 
Attorney,  Office  of  General  Counsel, 
Federal  Home  Loan  Bank  Board,  1700  G 
Street,  NW.,  Washington,  D.C.  20552. 

SUPPLEMENTARY  INTORMATION:  Section 
545.6-2(a}  of  the  Board's  regulations 
authorizes  federal  savings  and  loan 
associations  to  make  loans  on  the 
security  of  homes  or  combinations  of 
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homes  and  business  property  ("home 
loans")  (12  CFR  545.6-2(a)  (1981)). 
Paragraph  (a)(1)  of  that  section  prohibits 
increases  in  the  monthly  payment  on  a 
home  loan  where  the  home  is  or  is  to  be 
.occupied  by  the  borrower.  Since  1979, 
when  the  Board  first  permitted  the 
issuance  nation-wide  of  variable- 
payment  loans,  each  alternative    . 
mortgage  instrument  involving  payment 
adjustment  has  been  authorized  as  a 
specific  exception  to  the  prohibition  in 
paragraph  (a)(1).  The  loan  types  so 
authorized  are  the  graduated  payment 
mortgage  (GPM),  the  variable-rate 
mortgage  (VRM),  the  reverse-annuity 
mortgage  (RAM),  the  renegotiable-rate 
mortgage  (RRM),  the  adjustable 
mortgage  loan  (AML),  the  graduated 
payment  adjustable  mortgage  loan 
(GPAML)  and  the  baUoon-payment  loan. 
Recently,  the  Board  received  several 
requests  to  authorize  the  issuance  of  a 
number  of  new  and  viable  types  of 
mortgage  instruments,  including 
instruments  pursuant  to  which  the 
monthly  payment  or  the  loan  balance 
would  vary  based  on  changes  in  an 
index  tied  to  the  rate  of  inflation. 

To  avoid  the  proliferation  of  new 
regulations  that  would  be  required  to 
authorize  such  mortgage  instruments, 
and  based  on  its  view  that  lenders  and 
borrowers  should  have  broad  flexibility 
to  use  instruments  suitable  to  their 
individual  needs,  the  Board  proposes  to 
replace  both  the  prohibition  against 
increased  payments  on  loans  secured  by 
borrower-occupied  homes  and  the 
regulations  authorizing  the  use  of 
specific  types  of  mortgage  instruments 
with  a  general  authorization  to  make 
home  loans  on  which  the  interest  rate, 
the  payment,  the  loan  balance  and  the 
term  to  maturity  may  be  adjusted.  The 
proposed  amendments  would  establish 
basic  parameters  within  which 
adjustments  could  take  place,  and 
would  require  associations  to  provide 
each  loan  applicant  with  an  extensive 
written  disclosure  of  the  specific  terms 
of  the  loan  offered  to  the  applicant.  The 
individual  amendments  contemplated 
under  the  proposal  are  discussed  below. 

Adjustments  to  Rate,  Payment,  Loan 
Balance  or  Term 

The  proposed  revision  to  paragraph 
(a)(1)  of  S  545.6-2  would  provide  a 
general  authorization  for  all  types  of 
home  loans  and  would  grant  an 
association  only  those  rights  and 
powers  expressly  incorporated  in  the 
loan  contract.  Proposed  paragraph  (a)(2) 
sets  forth  the  parameters  within  which 
the  interest  rate,  the  payment,  the  loan 
balance  or  the  loan  term  could  be 
adjusted,  and  expressly  provides  that 
such  adjustments  could  be  made  subject 


to  limitations  contained  in  the  loan 
contract.  Any  combination  of 
adjustments,  as  described  below,  would 
be  permissible.  The  proposed  regulation 
draws  no  distinction  between  home 
loans  based  on  whether  or  not  the 
security  property  is  occupied  by  the 
borrower.  Under  the  existing  regulation, 
associations  are  not  limited  as  to 
adjustment  of  the  rate,  payment  or 
balance  on  loans  secured  by  non- 
borrower-occupied  property. 

Interest-Rate  Adjustment 

Under  the  proposal,  the  interest  rate 
could  be  increased  to  reflect  increases 
in  any  index  representative  of  the 
interest  cost  of  borrowing  money,  which 
would  include  all  indices  currently 
permitted  to  be  used  under  the  AML 
regulation  (12  CFR  545.6-4a:  46  FR  24148, 
37625  (1981)),  or  representative  of  the 
rate  of  inflation.  This  provision  for  the 
first  time  would  authorize  federal 
associations  to  make  loans  that  tie 
changes  in  the  loan  interest  rate  to 
actual  changes  in  the  rate  of  inflation. 
(Although  associations  currently  are 
permitted  to  make  such  loans  under 
their  leeway  authority  (12  CFR  545.6- 
5(b)  (1981)),  no  more  than  five  percent  of 
assets  may  be  invested  in  loans  made 
pursuant  to  that  authority.) 

The  interest  rate  carried  on  such  a 
loan  is  made  up  of  two  elements— one 
element  is  equivalent  to  what  the  cost  of 
borrowing  money  would  be  if  no 
inflation  were  expected,  and  thus  would 
be  much  lower  than  the  interest  rate  on 
a  conventional  mortgage;  the  second 
element  is  the  most  recent  percentage 
change  in  inflation,  as  measured  by  an 
inflation  index.  The  interest  on  this  type 
of  loan  is  likely  to  be  lower  than  that  on 
a  conventional  loan.  This  is  because 
lenders  are  protected  from  the  adverse 
effects  of  inflation  on  the  value  of  the 
dollar  by  tying  the  loan  interest  rate  to 
an  index  that  reflects  the  actual 
performance  of  inflation  rather  than  to  a 
money-market  index,  which  normcilly 
includes  an  inflation  risk  premium 
because  of  the  market's  uncertainty  over 
future  rates  of  inflation. 

The  proposed  regulation  would  also 
permit  an  association  to  decrease  the 
rate  at  any  time.  As  with  the  adjustable 
mortgage  loan,  current  interest-rate 
adjustments  would  have  to  reflect  the 
difference  between  the  value  of  an 
index  at  the  time  of  loan  commitment  or 
loan  closing  and  its  value  at  the  time  of 
adjustment  or  as  of  the  time  notice  of  an 
adjustment  must  be  given. 

Payment  Adjustment 

Under  the  proposal,  the  monthly 
payment  would  be  permitted  to  be 
decreased  only  to  reflect  a  decrease  in 


the  interest  rate  or  in  the  loan  balance. 
This  provision  is  intended  to  preclude 
associations  horn  reducing  the  payment 
in  a  situation  that  although 
advantageous  to  the  association,  might 
not  be  beneficial  to  the  borrower  {e.g..  a 
reduction  that  would  lengthen  the  loan 
term  and  increase  the  borrower's  total 
interest  cost).  The  provision  would  not 
prohibit  a  decrease  that  is  mutually 
agreed  to  at  the  time  of  the  decrease  by 
the  association  and  the  borrower. 

The  proposed  regulation  would  permit 
a  payment  increase  only  if — 

(1)  The  contract  requires  that 
increases  be  made  pursuant  to  a 
schedule  set  forth  in  the  contract  that 
specifies  the  percentage  or  dollar 
increase  per  adjustment — this  would 
permit  associations  to  make  loans  under 
which  the  payments  to  principal  would 
increase  steadily  during  the  loan  term 
and,  in  combination  with  subdivision 
(2)(iii)(a)  of  the  proposal  (see  discussion 
below),  to  make  what  currently  are 
called  graduated  payment  loans  and 
graduated  payment  adjustable  mortgage 
loans: 

(2)  The  increase  reflects  an  increase  in 
the  interest  rate  or  in  the  loan  balance; 
or 

(3)  The  contract  provides  for  payment 
increases  tied  to  increases  in  a  national 
or  regional  index  that  measures  the  rate 
of  inflation,  that  is  readily  available  to 
and  verifiable  by  the  borrower,  and  that 
is  beyond  the  control  of  the 
association — such  a  provision  normally 
would  result  in  the  payment  of  the 
principal  loan  balance  over  a  shorter 
term  than  that  over  which  the  balance  of 
a  conventional  loan  would  be  paid, 
since  the  payments  to  principal  normally 
would  increase  at  an  accelerated  pace. 

Adjustment  of  Loan  Balance 

Under  paragraph  (a)(2)(iii)  of  the 
proposal,  the  loan  balance  could  be 
increased  or  decreased  if  the  adjustment 
reflects  an  increase  or  decrease  in  the 
loan  rate  and  the  contract  ties  changes 
in  the  loan  balance  to  changes  in  a 
national  or  regional  index  that  measures 
the  rate  of  inflation,  is  readily  available 
to  and  verifiable  by  the  borrower,  and  is 
beyond  the  control  of  the  association.  In 
addition,  the  loan  balance  could  be 
adjusted  if  the  contract  provides  for 
periodic  payments  to  the  borrower  at 
least  semi-annually  direcUy  from  the 
association. 

Specifically,  paragraph  (a)(2)(iii)(o) 
would  permit  negative  amortization  (i.e., 
the  deferral  and  capitalization  of 
interest).  This  is  authority  that  federal 
associations  already  possess  under  the 
Board's  alternative  mortgage  instrument 
regulations. 
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Paragraph  (a)(2)(iu)(6)  would 
authorize  federal  associations  for  the 
first  time  to  make  what  is  commonly 
known  as  a  price-level  adjusted 
mortgage  (PLAM)  without  the 
requirement  that  such  loans  be  carried 
in  associations'  leeway  lending  category 
(12  CFR  545.6-5(b)  (1961)).  A  PLAM  ties 
the  loan  balance  to  an  inflation  index, 
thus  assuring  the  lender  that  the  value  of 
the  loan  will  stay  current  with  the  value 
of  the  dollar.  The  interest  rate  carried  on 
a  PLAM  is  equivalent  to  what  the  cost  of 
borrowing  money  would  be  if  no 
inflation  were  expected  and  thus  is 
much  lower  than  the  interest  rate  on  a 
conventional  mortgage. 

Paragraphs  (a)(1)  and  {a)(2}(iii)(c) 
would  provide  the  authorization 
currently  contained  in  12  CFR  545.6-4(c) 
to  issue  reverse-annuity  mortgages  by 
permitting  an  association  to  make  a 
rising-debt  loan  with  payments  deferred 
until  maturity,  or  a  loim  for  the  purpose 
of  purchasing  an  annuity  from  an 
insurance  or  other  company  with 
payments  deferred  until  maturity.  The 
proposal  also  would  go  one  step  beyond 
the  existing  authority  by  permitting  a 
liunp-sum  disbursement  of  loan 
proceeds,  with  payments  deferred  until 
maturity.  The  proposal  would  not  permit 
an  association  to  provide  a  borrower 
with  a  line-of-credit  secured  by  a  home 
with  payments  deferred  until  matiuity. 
Such  a  loan  may  be  made  only  under  an 
association's  consumer  lending 
authority  (12  CFR  545.7-10  (1981)). 
Associations  currently  may  offer  such 
loans  under  their  real  estate  lending 
authority  only  if  the  contract  provides 
for  at  least  semiannual  payments  of 
interest  The  Board  requests  comment 
on  whether  such  loans  with  payments 
deferred  until  maturity  should  be 
permitted.  It  is  noted  that  the  maximum 
125  percent  loan-to-value  limitation  in 
proposed  subparagraph  (a)(3)  would 
apply  to  all  loans  permitting  the  deferral 
of  payments. 

Paragraph  (a)(2)(iii)(cO  would 
effectively  authorize  federal 
associations  to  make  shared 
appreciation  mortgages  (SAMs). 
Authorization  of  this  type  of  instrument 
was  proposed  by  the  Board  on 
September  30, 1980  (FhOBB  Res.  No.  80- 
610;  45  FR  68801  (1980)).  SAMs  typically 
differ  from  other  types  of  mortgages  by 
permitting  an  association,  in  exchange 
for  charging  a  below-market,  fixed 
interest  rate  over  the  term  of  the  loan,  to 
charge  contingent  deferred  interest 
based  on  the  appreciation  in  value  of 
the  property  securing  the  loan.  Under 
the  Board's  1980  proposal,  contingent 
interest  would  have  been  payable  on  the 
earlier  of  maturity  or  payment  in  full  of 
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the  loan  or  the  sale  or  transfer  of  the 
security  property.  The  share  of 
appreciation  payable  as  contingent 
interest  would  have  been  determined  at 
the  time  of  origination  of  the  loan  and 
would  have  been  limited  to  a  mavimiiin 
of  40  percent  of  the  net  appreciation  in 
value.  Tlie  term  of  the  loan  would  have 
been  limited  to  a  maximum  of  ten  years, 
but  the  association  would  have  been 
required  to  guarantee  refinancing  of  the 
outstanding  indebtedness  on  the  loan, 
including  contingent  interest,  at 
maturity. 

The  Board  received  approximately  350 
comments  on  the  SAM  proposal.  Almost 
two-thirds  of  the  comment  letters  were 
fitim  individual  consimiers,  51  letters 
were  from  associations,  and  39  letters 
were  from  realtors.  Other  commenters 
included  other  real  estate  professionals, 
trade  associations,  consumer 
representatives,  accountants,  lawyers, 
title  insurers  and  the  Federal  Home 
Loan  Banks.  Individual  consumers 
opposed  the  proposal  by  a  55  to  45 
percent  split.  While  some  of  the  negative 
consumer  letters  pointed  to  practical 
difficulties  such  as  the  accuracy  of 
appraisals  and  affordability  of 
refinancing,  the  majority  viewed 
authorization  for  associations  to  share 
in  the  appreciation  in  value  of  a  house 
as  an  attack  on  homeownership  or  as  a 
means  for  lenders  to  benefit  from 
inflation. 

In  contrast  consumer  letters  in  favor 
of  the  proposal  focused  on  the  increased 
opportunities  for  homeownership 
resulting  from  the  below-market  rate  of 
interest  associated  with  the  instrument 
Many  of  these  letters  recognized  the 
potential  difficulties  faced  by  first-time 
home  buyers  in  an  era  of  expensive 
housing  and  high-cost  financing.  A 
strong  majority  of  every  other  class  of 
commenters  also  supported  the  Board's 
proposal.  While  many  of  these 
comments  recommended  changes  in  the 
proposal,  it  is  fair  to  conclude  that  the 
concept  of  giving  mortgage  lenders  a 
share  in  a  home's  appreciation  in  value 
was  well  received  by  the  public  as  one 
alternative  for  dealing  widi  the  high  cost 
of  mortgage  financing. 

After  reviewing  the  comments, 
however,  it  was  determined  that  further 
staff  work  was  needed  on  several  issues 
raised  by  the  comments.  Therefore,  no 
final  action  on  the  proposal  was  taken 
at  that  time.  It  now  appears  to  the  Board 
that  some  of  the  problems  raised 
resulted  from  the  excess  of  constraints 
contained  in  the  proposal,  although  the 
questions  wouJd  remain  of  how  the 
lender's  portion  of  the  property's 
appreciation  in  value  would  be  treated 
for  tax  purposes  and  what  impact  the 


reduced  cash  flow  inherent  in  SAMs 
would  have  on  associations. 

The  current  proposal  would  give 
associations  and  borrowers  broader 
flexibility  to  structure  SAMs  to  meet 
their  needs.  The  proposal  would  permit 
a  portion  of  the  interest  to  be  taken  in 
the  form  of  a  share  in  the  appreciation  in 
value  of  a  home,  but  in  contrast  to  the 
1980  proposal,  would  not  limit  die 
maximum  term  to  ten  years  or  the 
maximum  share  in  the  appreciation  in  a 
home's  value  to  40  percent.  In  addition, 
as  is  the  case  under  the  existing  balloon- 
loan  regulation,  associations  would  not 
be  required  to  refinance  the  loan  at  its 
maturity.  As  with  the  reverse-annuity 
mortgage,  it  is  believed  that  deletion  of 
this  requirement  should  add  to  the 
marketabiUty  of  SAMs,  although 
associations  would  not  be  prohibited 
from  guaranteeing  refinancing. 

Adjustment  to  Loan  Term 

Paragraph  (a)(2)(iv)  of  the  proposal 
would  permit  adjustments  to  the  loan 
term  to  reflect  increases  or  decreases  in 
the  interest  rate,  the  payment  or  the  loan 
balance.  The  loan  term  would  not  be 
permitted  to  be  changed  independently 
of  a  change  in  one  of  these  items.  As 
under  the  current  regulations,  the  total 
loan  term  could  never  exceed  40  years. 

The  Board  notes  that  the  proposed 
amendments  would  permit  associations 
to  make  or  otherwise  deal  in  "call"  or 
"demand"  loans —  Le.,  loans  with  long- 
term  amortization  schedules  that  give 
lenders  the  right  to  call  the  loan  due  and 
payable  either  after  a  specified  number 
of  years  following  closing  or  upon  the 
occurrence  of  a  specified  event  external 
to  the  loan  [e.g^  market  rates  drop 
below  X%,  or  the  rate  of  inflation 
exceeds  Y%).  CurrenUy,  associations 
may  make  such  loans  only  under  their 
leeway  authority  (12  CFR  545.6-5(b) 
(1981)). 

Notice  of  Adjustment 

Notice  of  an  adjustment  or  of  the 
muturity  of  a  non-  or  partially-amortized 
loan,  would  have  to  be  given  at  least  30 
but  not  more  than  120  days  prior  to  the 
adjustment  or  at  least  90  but  nor  more 
than  120  days  prior  to  matiuity.  This 
should  provide  borrowers  with  sufficient 
advance  notice  of  adjustments  while 
leaving  some  flexibility  to  lenders  to 
structure  notice  schedules  compatible 
with  their  data-processing  systems.  It  is 
noted  that  the  proposed  disclosure 
provision,  discussed  below,  would 
require  associations  to  indicate  how  far 
in  advance  of  each  adjustment  notice 
will  be  given,  thus  effectively  forcing 
associations  to  decide  the  matter  prior 
to  loan  closing.  The  proposed  regulation 
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would  also  provide,  however,  that 
where  the  contract  states  that  rate 
changes  shall  occur  more  frequently 
than  payment  changes,  notice  of  rate 
changes,  or  of  changes  to  the  loan 
balance  or  term  resulting  from  rate 
•  changes,  need  not  be  given  until  such 
time  as  notice  of  a  payment  change  is 
given.  This  provision  is  similar  to  the 
existing  notice  requirement  of  the 
Board's  adjustable  mortgage  loan 
regulation  (12  CFR  545.6-4a:  46  FR  24148 
(1981}].  In  addition,  if  the  contract  sets 
out  a  schedule  of  adjustments  to  the 
monthly  payment,  such  as  would  be 
possible  with  a  graduated  payment 
mortgage  loan,  which  carries  a  fixed 
interest  rate,  then  notice  would  not  have 
to  be  given  of  each  payment  change 
made  pursuant  to  that  schedule. 

Prepayment  Penalty 

The  proposed  amendments  would 
permit  the  imposition  of  a  penalty  for 
the  prepayment  of  all  or  any  part  of  a 
loan  only  if  the  loan  carried  a  fixed 
interest  rate  and  permitted  no 
adjustments  except  to  the  loan  balance 
resulting  from  the  deferral  and 
capitalization  of  interest.  Currently, 
S  545.8-5{b)  (12  CTR  545.8-5{b)  (1981)) 
authorizes  associations  to  provide  for 
prepayment  penalties  in  their  loan 
contracts,  except  to  the  extent  such 
penalties  are  expressly  prohibited  by 
other  regulations  of  the  Board.  The 
Board's  existing  alternative  mortgage 
instrument  regulations,  except  the 
regulation  relating  to  fixed  rate  balloon- 
payment  loans  (12  CFR  545.8-2(a)(4);  46 
FR  51893  (1981)),  require  associations  to 
permit  borrowers  to  prepay  such  loans 
in  whole  or  in  part  at  any  time  without 
penalty.  In  the  Board's  view,  since  under 
the  proposal  associations  would  have 
broad  flexibility  in  shaping  rate  and 
inflation-sensitive  loan  instruments, 
borrowers  should  continue  to  be  given 
maximum  fiexibiUty  in  locating 
alternative  services  of  financing. 
Therefore,  associations  would  not  be 
permitted  to  impose  a  pre-payment 
penalty  on  instruments  that  provides  the 
association  with  protection  against 
interest-rate  fluctuations. 

Loan-to- Vahie  Ratio  Limitations 

The  proposed  regulation  would  retain 
the  loan-to-value  ratio  limitations 
ciurently  set  forth  in  the  home  loan 
regulations  with  one  change — the  loan- 
to-value  ratio  would  be  permitted  to 
exceed  the  ratio  at  loan  closing  as  long 
as,  during  the  loan  term,  the  loan 
balance  never  exceeded  125  percent  of 
the  appraised  value  of  the  property  at 
the  time  of  loan  closing.  The  125-percent 
limitation  would  replace  the  current 
requirement  that  the  monthly  payment 


be  brought  to  a  fully  amortizing  level  at 
least  once  each  five  years,  which  has 
proven  to  create  costly  administrative 
and  data-processing  problems  for  some 
associations.  The  125-percent  limitation 
would  not,  however,  apply  to  a  loan 
made  under  subdivision  (2](iii)(/7)  of  the 
proposed  regulation,  which  would 
permit  PLAMs,  nor  to  a  loan  that 
provided  for  adjustment  of  the  payment 
at  least  once  each  five  years  to  a  level 
sufficient  to  fully  amortize  the  loan  at 
the  then-existing  interest  rate  and  loan 
balance. 

Hie  proposal  would  remove  the 
existing  restriction  that  individuals 
borrowing  on  the  security  of 
condominium  or  co-operative  dwellings 
in  the  process  of  conversion  from  rental 
units  in  an  amount  greater  than  80 
percent  of  the  value  of  such  dwellings 
must  certify  that  they  intend  to  occupy 
the  dwellings  as  their  principal 
residences.  Such  a  change  would  be 
consistent  with  the  Board's  proposal  to 
eliminate  from  the  basic  90-percent  loan 
authority  distinctions  based  on 
borrower  occupancy. 

Finally,  the  proposal  would  provide 
that  associations  making  loans 
exceeding  90  percent  of  the  value  of  the 
security  property  would  be  required  to 
ensure  only  that  that  part  of  the  loan 
exceeding  90  percent  is  guaranteed  or 
insured  during  the  time  that  the  loan 
balance  exceeds  90  percent.  Currently, 
during  the  time  the  loan  balance 
exceeds  90  percent  the  regulation 
requires  insurance  of  the  portion  of  the 
loan  exceeding  80  percent  Such  a 
change  would  conform  the  regulatory 
provisions  to  the  statutory  requirement 
(Section  5(c)  of  the  Home  Owners'  Loan 
Act  of  1933,  as  amended  (12  U.S.C. 
1464(c)).  The  proposed  r^ulation  woidd 
not  though,  prohibit  associations  from 
requiring  insurance  of  a  greater  portion 
of  the  loan  balance. 

Pledged-Aocount  and  Other  Loans 

llie  proposed  regulation  would  retain 
the  existing  authority  to  make  pledged- 
account  loans,  loans  to  facilitate  the 
trade-in  or  exchange  of  property, 
"blanket"  loans  on  cooperatives  as  well 
as  loans  on  individual  cooperative  units, 
and  non-monthly-installment  loans.  The 
paragraph  authorizing  pledged-account 
loans  would  contain  a  minor 
amendment  to  clarify  that  the 
restrictions  set  out  in  that  paragraph 
apply  only  when  a  loan  exceeds  90 
percent  of  the  combined  value  of  the 
security  property  and  the  pledged 
account 

Disclosure 

The  disclosure  requirements  In  tfie 
proposed  amendments  are  similar  to  the 


requirements  contained  in  the  Board's 
existing  alternative  mortgage  instrument 
regulations  except  that  associations 
would  not  be  required  to  use  a 
standardized  format  or  standardized 
language.  Given  the  variety  of  mortgage 
instruments  that  would  be  permissible 
under  the  proposal,  it  would  be 
impossible  to  construct  a  single  or  even 
several  standardized  disclosures  that 
would  be  fully  descriptive  of  all  possible 
variations.  In  view  of  die  fact  that  the 
Board  believes  the  disclosures  should  be 
as  complete,  informative  and  accurate 
as  possible,  the  proposal  omits 
standardized  language  in  favor  of 
comprehensive  requirements  as  to  the 
information  each  disclosure  must 
provide. 

The  proposed  disclosure  requirements 
are  more  extensive  in  several  respects 
than  previous  disclosures  required  by 
the  Board.  In  addition  to  requiring  a 
description  and  an  example  of  how  the 
interest  rate,  payment  loon  balance  and 
term  to  maturity  may  be  adjusted,  the 
proposed  disclosure  would  require  the 
association  to  explain  that  (1)  the 
association  and  the  applicant  become 
bound  by  the  terms  of  the  loan  ccmtract 
upon  signing  it  (2)  even  though 
subsequently  eidie£  party  may  request 
modification  of  the  contract  neither 
party  is  bound  to  agree  to  such  a 
request  and  (3)  since  normally  the 
contract  and  mortgage  (or  deed  of  trust) 
alone  establish  the  rights  of  the 
borrower,  the  borrower  should  be 
familiar  with  and  understand  fully  every 
provision  of  the  contract  Hie  purpose  of 
this  disclosure  is  to  alert  applicants  to 
the  significance  of  entering  the  loan 
transaction,  and  to  encourage  both 
applicants  and  associations  to  ensure 
that  all  understandings  reached  by  an 
applicant  and  an  association  are 
incorporated  in  the  contract. 

The  proposed  disclosure  provision 
would  also  require  associations  to 
describe  what  information  will  be 
contained  in  each  notice  of  an 
adjustment  or,  in  the  case  of  a  non-  or 
partially-amortized  loan,  of  the  loan's 
maturity,  and  of  how  far  in  advance 
such  notice  will  be  provided.  An 
association  offering  a  non-  or  partially- 
amortized  loan  that  the  association  did 
not  intend  to  contractually  obligate  itself 
to  refinance  would  have  to  state  that  a 
large  payment  will  be  due  at  maturity. 
Associations  intending  to  offer 
refinancing  would  have  to  disclose  all 
terms  and  conditions  applicable  to  the 
offer,  such  as  whether  the  offer  was  on  a 
one-time  or  continuing  basis  and 
borrower-eligibility  standards. 

Under  the  proposal,  an  association 
would  be  required  to  disclose  all 
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contractual  contingencies  under  which 
the  loan  might  become  due  or  which 
might  result  in  a  forced  sale  of  the  home. 
An  association  would  also  have  to 
describe  any  provision  requiring  escrow 
payments  as  well  as  the  purpose  of  such 
payments  and  how  their  amount  is 
established.  Finally,  the  proposed 
disclo8iu«  would  require  the  provision 
-  of  an  example  showing  the  interaction 
of  all  variable  features  of  the  loan  over  a 
period  of  time,  which  may  be  of  any 
length  adequate  to  demonstrate  how  the 
loan  would  operate.  The  purpose  of  the 
latter  requirement  is  to  ensure  the 
example  consists  of  more  than  just  one 
adjustment  at  one  point  in  time. 

The  Board  specifically  requests 
comment  on  whether  the  proposed 
disclosure  provisions  would  be 
adequate  to  ensure  that  borrowers  are 
given  the  information  needed  to 
compare  the  mortgage  programs  of 
various  lenders  and  to  make  informed 
decisions  as  to  which  mortgage 
instrument  is  best  suited  to  a  borrower's 
individual  needs.  The  Board  welcomes 
suggestions  as  to  what  additional 
disclosures,  if  any,  should  be  required  of 
associations. 

Misceilaiiaous  Amendments 

Home  Improvement  and  Manufactured 
Home  Loans 

The  Board  proposes  to  amend  its 
regulations  authorizing  the  issuance  of 
home  improvement  and  manufactured 
home  loans  (12  CFR  545.6-3  and  545.7-6, 
respectively)  to  permit  the  same  range  of 
adjustments  that  would  be  permissible 
for  home  loans  under  the  proposed 
changes  to  paragraph  (a)  of  §  545.6-2. 
Currently,  home  improvement  and 
manufactured  home  loans  may  be 
structured  as  ballon  payment  loans, 
graduated  payment  loans  and  adjustable 
mortgage  loans  [see  12  CFR  545.6-3, 
545.7-6;  46  Fed.  Reg.  51897  (1981),  47 
Fed.  Reg.  10785  (1982)).  The  rationale  for 
broadening  associations'  flexibility  to 
make  home  loans  appears  to  apply 
equally  well  to  home  improvement  and 
manufactured  home  loans. 

Leeway  Authority 

The  Board  proposes  to  amend 
paragraph  (b)  of  §  545.6-5  of  its 
regulations  to  require  that  any  loan 
made  thereunder  must  comply  with  the 
requirements  of  proposed  paragraph 
(a)(2),  relating  to  notice  of  adjustments, 
and  (a)(8],  relating  to  disclosure  of  loan 
terms,  of  S  545.6-2.  Paragraph  (b) 
authorizes  associations  to  invest  up  to 
five  percent  of  assets  in  loans  secured 
by  residential  or  commercial-farming 
real  estate  that  are  not  otherwise 
authorized  by  the  lending  regulations. 


The  regulation  currently  contains  no 
requirements  as  to  disclosure.  There 
appears  to  be  no  justification,  however, 
for  excluding  itom  full  disclosure  the 
terms  of  every  residential  loan  made  by 
associations. 

Initial  Loan  Charges 

The  Board  proposes  to  amend  its 
regulations  governing  initial  loan 
charges  (12  CFR  545.6-2  (1981))  to 
confirm  associations'  authority  to 
require  the  prepayment  of  a  fixed 
amount  of  interest  at  the  time  a  loan  is 
made  ("points").  Section  545.8-2 
currently  makes  no  express  reference  to 
this  common  practice.  The  proposed 
amendment  would  refer  to  such  interest 
as  an  "acquisition  credit,"  the  definition 
of  which  and  the  accounting  for  which  is 
contained  in  S  563.23-l(g)(2)  of  the 
Board's  regulations  (12  CFR  563.23- 
1(g)(2):  47  FR  3094  (1982)). 

Escrow  Accounts 

The  Board  proposes  to  make  two 
changes  to  its  regidation  governing  the 
establishment  of  escrow  accounts  (12 
CFR  545.8-3(b)  (1981)).  One  change 
would  conform  the  regulation  to  section 
10  of  the  Real  Estate  Settlement 
Procedures  Act  of  1974  as  that  section 
was  amended  in  1976  [see  12  U.S.C.  2609 
(1980)).  Currently.  §  545.8-3  permits 
federally-chartered  thrift  institutions  to 
require  the  deposit  in  an  escrow 
account  (1)  on  or  before  the  date  of 
settlement  of  a  sum  equal  to  taxes, 
assessments,  insurance  premiums,  and 
t)ther  charges  applicable  to  the  period 
up  to  the  date  of  setdemenf  plus  one- 
twelfth  of  the  charges  expected  to 
accrue  during  the  12-month  period 
following  settlement  plus,  (2)  beginning 
with  the  first  month  following  setdement 
and  each  month  thereafter,  an  amount 
equal  to  one-twelfth  of  the  charges 
expected  to  accrue  during  the  twelve- 
month period  following  the  first  day  of 
each  month. 

Ambiguous  wording,  however,  has 
resulted  in  some  associations 
interpreting  the  regulation  to  permit  the 
escrowing  of  a  full  year's  worth  of 
charges  in  advance.  In  addition,  the  Real 
Estate  Settlement  Procedures  Act  as 
amended  permits  lenders  to  require 
maintenance  of  a  surplus  in  escrow 
equal  to  one-sixth  of  the  charges 
expected  to  become  due  during  the 
upcoming  12-month  period.  Previously, 
lenders  were  permitted  to  require  a 
surplus  of  only  one-twelfth  of  such 
charges,  as  is  noted  above. 

The  Board  therefore  proposes  to 
amend  paragraph  (b)  of  \  545.8-3  to  omit 
the  ambiguous  language  and  conform 
the  regulation  to  the  Real  Estate 
Settlement  Procedures  Act  as  amended. 


The  proposed  regulation  would  permit 
associations  to  require  the  setting  aside 
in  escrow,  (1)  on  or  before  the  date  of 
setdement  a  sum  equivalent  to  the 
charges  applicable  to  the  period  up  to 
the  due  date  of  the  first  payment  under 
the  loan  plus  one-sixth  of  the  chai^ges 
expected  to  become  due  during  the  12- 
month  period  following  the  due  date  of 
the  first  payment  and.  (2)  beginning  «vith 
the  due  date  of  the  first  payment  and 
monthly  thereafter,  a  sum  equivalent  to 
one-twelfth  of  the  charges  expected  to 
become  due  during  the  12-month  perioid 
following  the  due  date  of  the  first 
payment  In  addition,  the  association 
would  be  permitted  to  require  that  a 
surplus  be  maintained  in  escrow 
equivalent  to  one-sixth  of  the  charges 
expected  to  become  due  during  the 
following  12-month  p>eriod. 

The  second  change  the  Board 
pipposes  to  make  in  its  escrow  account 
regulations  would  be  to  require 
associati'ons  to  provide  notice  to  a 
borrower  of  a  deficiency  in  the  amount 
required  to  be  kept  in  escrow.  Such  a 
deficiency  could  arise  if  taxe»  or  other 
charges  increased.  Currentiy,  paragraph 
(b)  of  §  545.8-3  provides  simply  that  "if 
the  association  determines  there  will  be 
a  deficiency  on  the  due  date,  it  may 
require  additional  monthly  deposits 

(12  CFR  545.8-3(b){2)  (1961)).  This 

has  been  interpreted  to  permit 
associations  to  make  up  any  deficiency 
in  an  escrow  account  by  reducing  the 
amount  of  a  loan  payment  allocated  to 
principal  and  interest  due  on  the  loan. 
While  the  vast  majority  of  associations 
provide  borrowers  with  notice  of  and 
the  opportunity  to  make  up  any 
deficiency  prior  to  adjusting  a  loan 
payment  it  has  come  to  the  Board's 
attention  that  some  associations  have 
not  done  so.  Therefore,  the  Board 
proposes  to  amend  paragraph  (b)  to 
require  such  notice. 

Appraisals 

The  Board  also  proposes  to  lunend 
section  545.8-8  of  its  regulations  (12  CFR 
545.8-8  (1981)),  which  requires  an 
association  to  obtain  a  signed  appraisal 
fiom  a  qualified  person  designated  by 
the  association's  board  of  directors 
before  making  a  loan  secured  by  the 
appraised  property.  The  proposed 
amendments  to  paragraph  (a)  of  9  545.6- 
2  woidd  authorize  associations  to 
develop  loan  plans,  such  as  the  SAM  or 
PLAM,  under  which  it  might  be 
advantageous  for  an  association  or 
borrower  to  secive  a  reappraisal  of  the 
security  property  during  the  term  of  a 
loan.  It  appears  unfair  to  make  either 
party  bear  the  costs  of  an  appraisal 
desired  solely  by  one  party  during  the 
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term  of  a  loan.  Hierefore,  the  Board 
proposes  to  provide  that  an  association 
must  pay  for  any  appraisal  of  the 
property  during  the  loan  term  unless  the 
borrower  has  requested  the  appraisal  or 
the  appraisal  is  made  pursuant  to  the 
borrower's  request  to  modify  or 
refinance  the  loan.  This  language  would 
not  prohibit  an  association  from 
requiring  a  borrower  to  bear  the  cost  of 
an  appraisal  undertaken  at  maturity  of 
the  loan,  such  as  might  be  necessary  if 
the  association  were  entiUed  to  a 
portion  of  the  appreciation  in  value  of 
the  security  property  over  the  entire 
loan  term. 

Definition  of  Adjusted  Net  Worth 

The  Board  proposes  to  remove 
S  561.14  of  its  regulations  (12  CFR  561.14 
(1981)).  which  defines  "adjusted  net 
worth"  [i.e.,  net  worth  less  15  percent  of 
scheduled  items  in  1964  and  net  worth 
less  20  percent  of  the  scheduled  items 
thereafter).  Under  a  previous  version  of 
the  net-worth  regulations  (12  CFR 
563.13(b)  (1965)),  insured  institutions 
were  required  to  make  semiannual 
credits  to  their  Federal  Insurance 
Reserve  when  their  adjusted  net  worth 
was  lest  than  ten  percent  of  specified 
assets.  This  provision  was  deleted  in 
1972  [see  37  PR  26580  (1972))  and  the 
term  "adjusted  net  worth"  is  not  used 
elsewhere  in  the  regulations. 

Miscellaneous  Technical  Amendments 

The  Board  also  proposes  to  make  a 
number  of  technical  amendments  that 
would  update  its  regulations.  The 
proposed  amendments  are  as  follows: 

1.  Remove  from  paragraph  (a)  of 

9  545.6-0  the  reference  to  section  545.6- 
8,  which  was  rescinded  effective 
November  17. 1980  (46  FR  78085  (1980)]; 

2.  Remove  paragraph  (d)  of  {  545.7-11, 
which  references  now-rescinded  section 
545.8-7  {see  45  FR  76095  (1980)); 

3.  Change  the  reference  in  Section 
555.3  from  80  to  90  percent  to  reflect  the 
similar  change  made  in  paragraph  (a)  of 
8  545.6-2  in  1980  (45  FR  76095  (1980)); 

4.  Remove  {  555.6.  regarding  the 
refinancing  of  home  Improvement  loans 
with  unsecured  loans,  in  view  of 
associations'  broadened  authority  to 
make  consumer  loans  (506  12  CFR  545.7- 

10  (1981)); 

5.  Change  the  citation  in  S  555.11  from 
S  545.6-6  to  paragraph  (c)  of  i  545.6-2, 
where  the  authority  to  make  acquisition 
loans  currently  is  located; 

6.  daiify  in  t  545.7-8  that  a  collateral 
loan  need  not  be  secured  by  an 
assignment  of  secured  loans,  but  by  an 
assignment  of  any  loan,  whether  or  not 
secured,  that  the  federal  association 
could  make  directly:  and 


7.'Remove  S  570.9,  regarding  insured 
institutions'  lending  territory,  in  view  of 
the  previous  elimination  of  geographical 
restrictions  on  lending  [see  45  FR  76095 
(1980)). 

Commercial  Real  Estate  Loans 

Section  545.6-6  of  the  Board's 
regulations  (12  CFR  545.6-6  (1981)) 
authorizes  loans  secured  by  first  liens 
on  "other  improved  real  estate,"  defined 
in  S  541.17(a]  and  (c)  to  be  commercial 
real  estate  containing  a  permanent 
structure  or  improvements  that  make  it 
usable  by  a  business  or  industrial 
enterprise,  or  real  estate  used  for 
commercial  farming.  The  Board  requests 
comment  on  whether  associations 
should  be  permitted  to  issue  commercial 
real  estate  loans  that  provide  for 
negative  amortization,  and,  if  so,  what 
restrictions,  if  any,  to  put  on  such  loans. 
Currently,  {  545.6-6  requires  the 
payment  of  interest  at  least 
semiannually  on  such  loans.  By 
comparison,  the  Office  of  the 
Comptroller  of  the  Currency  interprets 
12  U.S.C.  371(a)(1)  (Supp.  1982)  to  permit 
negative  amortization  on  any  loan  made 
by  a  national  bank  that  does  not  exceed 
75  percent  of  the  value  of  the  security 
property. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  section  3  of  the  Regulatory 
Flexibility  Act  Pub.  L  No.  96-354,  94 
Stat.  1164  (September  13, 1980),  the 
Board  is  providing  the  following 
regulatory  flexibility  analysis: 

1.  Reasons,  objective  and  legal  basis 
underlying  the  proposed  nxle.  These 
elements  are  incorporated  above  in  the 
supplementary  information  regarding 
the  proposal. 

2.  Small  entities  to  which  the 
proposed  rule  would  apply.  The 
proposed  rule  would  apply  equally  to  all 
institutions  chartered  by  the  Board. 

3.  Overlapping  or  conflicting  Federal 
rules.  There  are  no  known  Federal  rules 
that  may  duplicate,  overlap  or  conflict 
with  the  proposal. 

4.  Alternatives  to  the  proposed  rule. 
To  the  extent  that  small  insitutions 
improve  future  profitability  and  reduce 
interest-rate  risk  by  using  the  expanded 
lending  authority,  the  proposal  would 
benefit  their  operations.  The  proposal 
would  not  have  a  disproportionate 
impact  on  small  institutions,  and  there  is 
no  alternative  action  that  would  change 
the  impact  of  broadened  lending 
authority  on  small  institutions. 

List  of  Subjects  in  12  CFR  Parts  545, 555. 
561  and  57V 

Savings  and  loan  asssodations. 
Accordingly,  the  Board  proposes  to 
amend  Parts  545  and  556  of  Subchapter 


C  and  Parts  561  and  570  of  Subchapter 
D,  Chapter  V  of  Tide  12.  Code  of  Federal 
Regulations,  to  read  as  set  forth  below. 

PART  545— OPERATIONS 

1.  Amend  S  545.6-2  by  revising 
paragraph  (a),  to  read  as  follows: 

8  546.^2    Other  f^tMtntM  real  aetate 


(a)  Home  loans— (1)  Authorization.  A 
Federal  association  may  make,  sell, 
purchase,  participate,  or  otherwise  deal 
in  loans  on  the  security  of  homes  or 
combinations  of  homes  and  business 
property  (including  non-amortized  and 
partially-amortized  loans)  on  which  the 
interest  rate,  the  payment  the  loan 
balance  or  the  term  to  maturity  may 
vary,  as  provided  in  this  paragraph. 
Sudi  loans  shall  be  repayable  in 
monthly  installments  over  a  term  not 
exceecting  40  years,  except  that  a  loan 
authorized  by  paragraph  (a)(2Kiii)(c )  of 
this  section  or  a  loan  under  which  an 
association  purchases  an  aimuity  from 
an  insurance  company  on  behalf  of  a 
borrower  need  not  require  any  payment 
until  maturity.  An  association  making  a 
home  loan  shall  possess  only  such  ri^ts 
and  powers  as  are  expressly  set  forth, 
by  incorporation  or  otiierwise,  in  the 
loan  contract 

(2)  Adjustments  to  rate,  payment, 
balance  or  term.  Subject  to  such 
limitations  on  adjustnwnts  as  are  set 
forth  in  the  loan  contract  an  association 
may  adjust  the  interest  rate,  the 
payment  die  loan  balance  or  the  term  to 
maturity  as  follows: 

(i)  interest  rata — adjustments  to  the 
interest  rate  shall  correspond  directly  to 
the  movement  of  an  interest-rate  index 
or  of  an  index  that  measures  the  rate  of 
inflation,  either  of  whidi  is  readily 
available  to  and  verifiable  by  the 
borrower  and  is  beyond  the  control  of 
the  association,  provided  that  the 
interest  rate  may  be  decreased  at  any 
time; 

(ii)  payment — the  payment  may  be 
decreased  to  reflect  a  decrease  in  the 
interest  rate  or  in  the  loan  balance,  and 
may  be  increased  if  (a)  the  contract 
requires  that  increases  be  made 
pursuant  to  a  schedule  set  forth  in  the 
contract  that  specifies  the  percentage  or 
dollar  increase  in  the  payment  per 
adjustment  [b )  the  increase  reflects  an 
increase  in  the  interest  rate  or  the  loan 
balance,  or  (c )  the  contract  provides  for 
payment  increases  tied  to  increases  in  a 
national  or  regional  index  that  measures 
the  rate  of  inflation,  is  readily  available 
to  and  verifiable  by  the  borrower,  and  is 
beyond  the  control  of  the  association: 

(iii)  loan  balance  [i.e.,  principal  plus 
defened.  capitalized  interest)--tfae  loan 
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balance  may  be  increased  or  decreased 
if  [a]  the  contract  provides  for  the 
deferral  and  capitalization  of  interest, 
[b]  the  contract  provides  that  changes  in 
the  loan  balance  shall  be  tied  to  changes 
in  a  national  or  regional  index  that 
measures  the  rate  of  inflation,  is  readily 
available  to  and  verifiable  by  the 
borrower,  and  is  beyond  the  control  of 
the  association,  (c)  the  contract  provides 
for  lump-sum  disbursement  of  the  loan 
proceeds  or  for  scheduled  periodic 
disbursements  to  the  borrower  made 
directly  by  the  association,  or  [d)  the 
contract  provides  that  a  portion  of  the 
consideration  to  be  received  by  the 
association  in  return  for  making  the  loan 
shall  be  interest  in  the  form  of  a 
percentage,  fixed  at  or  before  the  time  of 
loan  closing  of  the  amount  by  which  the 
current  market  value  of  the  property  (as 
determined  in  accordance  with 
§  545.6(b]  of  this  Part)  exceeds  the 
original  appraised  value;  and 

(iv)  term  to  maturity — the  loan  term 
may  be  increased  or  decreased  to  refiect 
an  increase  or  decrease  in  the  interest 
rate,  the  payment  or  the  loan  balance. 
In  making  any  of  the  above-described 
adjustments,  any  combination  of  indices 
or  a  moving  average  of  index  values 
may  be  used  as  an  index,  and  an 
association  may  use  more  than  one 
index  during  the  term  of  a  loan. 
Adjustments  shall  be  based  on  the 
difference  between  the  index  value  most 
recently  available  as  of  the  time  of  loan 
commitment  or  loan  closing,  or,  if  one 
index  is  substituted  for  another  during 
the  loan  tenn,  the  value  most  recently 
available  as  of  the  date  of  substitution, 
and  its  value  as  of  the  time  of 
adjustment  or  as  of  the  time  within 
which  notice  of  adjustment  must  be 
given.  At  least  30  but  not  more  than  120 
days  prior  to  an  adjustment  and  at  least 
90  but  not  more  than  120  days  prior  to 
the  maturity  of  a  non-  or  partially- 
amortized  loan,  an  association  shall 
provide  the  borrower  with  notice  of  the 
adjustment  or  of  maturity.  However, 
where  the  oontract  provides  that 
changes  in  the  interest  rate  shall  occur 
more  frequendy  than  changes  in  the 
payment,  the  association  need  not  notify 
the  borrower  of  changes  in  the  rate,  or 
of  changes  in  the  loan  balance  or  term 
resulting  fitim  a  rate  change,  until  notice 
of  a  payment  adjustment  is  given.  In 
addition,  where  the  loan  contract  sets 
out  a  schedule  of  adjustments  to  the 
payment,  notice  need  not  be  given  of 
each  payment  change  made  pursuant  to 
that  schedule. 

(3)  Loan-to-value  ratio.  A  home  loan 
shall  not  at  the  time  of  origination 
exceed  90  percent  of  the  value  of  the 
security  property.  During  the  term  of  a 


home  loan,  the  loan-to- value  ratio  may 
increase  above  90  percent  if  pursuant  to 
an  increase  in  an  index  set  forth  in 
paragraph  (a)(2)(i)  of  this  section.  The 
Board  will  assume  continued 
comphance  with  the  loan-to-value-ratio 
limitations  where  the  original  ratio  met 
the  requirements  of  this  paragraph 
(a)(3),  but  in  no  event  may  the  loan 
balance  exceed  125  percent  of  the 
original  appraised  value  of  the  property 
during  the  term  of  the  loan  imless 
pursuant  to  subdivision  (2)(iii)(6]  of  this 
paragraph  (a)  or  unless  the  loan  contract 
provides  that  the  payment  shall  be 
adjusted  at  least  once  each  five  years  to 
a  level  sufficient  to  amortize  the  loan  at 
the  then-existing  interest  rate  and  loan 
balance  over  the  remaining  term  of  the 
loan.  Notwithstanding  the  foregoing,  the 
loan-to-value  ratio  at  the  time  of 
origination  may  be  95  percent  if: 

(i)  The  loan  contract  requires  that,  in 
addition  to  full  or  partial  amortization  of 
the  loan,  one-twelfth  of  estimated 
annual  taxes  and  assessments  on  the 
security  property  be  paid  monthly  in 
advance  to  the  association; 

(ii)  The  borrower,  including  a 
piuY^haser  who  assimies  the  loan,  has 
executed  a  certificate  stating  that  the 
borrower  occupies,  or  in  good  faith 
intends  to  occupy,  the  property  (or  one 
dwelling  on  the  property)  as  the 
borrower's  principal  residence;  and 

(iii)  The  unpaid  balance  of  the  loan 
exceeding  90  percent  of  the  value  of  the 
security  property  is  guaranteed  or 
insured  by  a  mortgage  insurance 
company  which  the  Federal  Home  Loan 
Mortgage  Corporation  has  determined  to 
be  a  "qualified  private  insurer": 
Provided,  however,  that  any  unpaid  loan 
balance  secured  by  a  pledged  savings 
account  shall  not  be  required  to  be 
guaranteed  or  insured  under  this 
provision. 

(4)  Loons  to  facilitate  trade-in  or 
exchange.  Loans  made  to  facilitate  the 
trade-in  or  exchange  of  seciuity 
property  shall  not  exceed  90  percent  of 
value  and  shall  be  repayable  within  18 
months,  with  interest  payable  at  least 
semi-annually. 

(5)  Pledged-account  loans.  Loans 
made  on  the  combined  security  of  real 
estate  and  savings  accounts  may  be 
made  in  excess  of  the  maximum  loan-to- 
value  ratios  specified  in  this  paragraph 
(a),  with  such  excess  secured  by  savings 
accounts:  Provided,  that  loans  diat 
exceed  90  percent  of  the  value  of  the 
combined  security  are  subject  to  the 
following  restrictions: 

(i)  The  loan  shall  not  exceed  the 
appraised  value  of  the  real  estate; 

(ii)  The  savings  account  shall  consist 
only  of  funds  belonging  to  the  borrower. 


members  of  the  borrower's  family,  or  die 
borrower's  employer  and 

(iii)  The  association  shall  fully 
disclose  to  the  prospective  borrower  the 
differences  (including  interest,  private- 
mortgage-insurance  costs,  and  equity 
interest)  between  a  loan  secured  by  real 
estate  and  savings  and  a  loan  secured 
by  real  estate  alone. 

(6)  Loans  on  cooperatives.  Such  loans 
may  be  made  under  this  paragraph  (a), 
subject  to  the  following  requirements: 

(i)  Loans  on  the  security  of 
cooperative  housing  developments 
["blanket" loans).  The  association  shall 
require  that  the  cooperative  housing 
development  maintain  reserves  at  least 
equal  to  those  required  for  comparable 
developments  insured  by  the  Federal 
Housing  Administration; 

(ii)  Loans  on  individual  cooperative 
units.  Such  loans  may  be  made  on  the 
security  of  [a]  a  security  interest  in 
stock,  a  membership  certificate,  or  other 
evidence  of  ownership  issued  to  a 
stockholder  or  member  by  a  cooperative 
housing  organization,  and  [b)  an 
assignment  of  the  borrower's  interest  in 
the  proprietary  lease  or  occupancy 
agreement  issued  by  such  organization. 

(7)  Non-monthly-installment  loans. 
The  term-of-years  limitation  shall  be  15 
years  on  loans  made  with  interest 
payable  less  frequently  than  monthly 
but  at  least  semi-annually  and  principal 
payable  less  frequently  than  monthly 
but  at  least  annually  in  installments 
sufficient  to  retire  the  debt,  both  interest 
and  principal,  within  the  loan  term,  and 
40  years  on  loans  made  on  farm 
residences  or  combinations  of  farm 
residences  and  commercial  farm  real 
estate  with  principal  and  interest 
payable  less  frequendy  than  monthly 
but  at  feast  annually  in  installments 
sufficient  to  retire  the  debt,  both  interest 
and  principal,  within  the  loan  term. 

(8)  Disclosure.  Prior  to  making  a  home 
loan,  an  association  must  provide  each 
loan  applicant  with  a  written  disclosure 
describing  in  plain  language  the  specific 
terms  of  the  loan  offered  to  the 
applicant.  The  purpose  of  the  disclosure 
is  to  ensure  full  understanding  of  the 
operation  of  the  loan  being  offered.  The 
disclosure  shall  contain  such  of  the 
following  information  as  is  relevant  to 
the  type  of  loan  being  offered: 

(i)  A  general  explanation  of  the  fact 
that  [a]  the  association  and  the 
applicant  become  boimd  by  the  terms  of 
the  loan  contract  upon  signing  it,  [b] 
even  though  subsequentiy  either  party 
may  request  modification  of  the 
contract  neither  party  is  bound  to  agree 
to  such  a  request,  and  (c)  since  normally 
the  contract  and  mortgage  (or  deed  of 
trust)  alone  establish  the  rights  of  the 
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borrower,  the  borrower  should  be 
familiar  with  and  understand  the 
provisions  of  the  contract; 

(ii)  The  term  to  maturity,  and  any 
provisions  of  the  loan  contract  that 
would  authorize  the  association  to 
lengthen  or  shorten  the  term; 

(iii)  The  initial  interest  rate  and,  if  the 
contract  provides  for  adjustment  of 
either  the  interest  rate,  the  payment,  the 
loan  balance  or  the  term  in  accordance 
with  changes  in  an  index,  the  base  index 
rate,  or,  if  neither  fact  is  known,  the 
manner  in  which  the  initial  interest  rate 
and  base  index  rate  will  be  established; 

(iv)  The  amount  of  the  initial  payment 
if  known,  and  an  explanation  of  how  the 
association  establishes  an  amortization 
schedule  for  the  loan,  including  how  the 
association  determines  both  the  amount 
of  each  payment  and  what  proportion  of 
each  payment  is  credited  to  interest; 

(v)  A  full  explanation  of  how  the 
interest  rate,  the  payent,  the  loan 
balance,  or  the  term  to  maturity  may  be 
adjusted  (including  identification  of  the 
index(es)  to  be  used  and  how  index 
values  may  be  obtained  by  the 
borrower),  and  how  the  adjustment  of 
one  item  may  affect  the  others; 

(vi)  What  information  will  be 
contained  in  each  notice  of  an 
adjustment  or,  in  the  case  of  non-  or 
partially-amortized  loans,  of  maturity, 
and  how  far  in  advance  of  an 
adjustment  or  maturity  each  notice  will 
be  provided; 

(vii)  If  the  loan  is  non-  or  partially- 
amortized  and  the  association  does  not 
intend  to  contractually  obligate  itself  to 
refinance  the  loan  unless  the  loan  is 
formally  in  default,  a  statement  that  a 
large  payment  will  be  due  at  maturity  of 
the  loan;  if  the  loan  is  non-  or  partially- 
amortized  and  the  association  intends  to 
obligate  itself  contractually  to  refinance 
the  loan,  the  terms  and  conditions  under 
which  it  will  do  so: 

(viii)  A  description  of  all  contractual 
contingencies  under  which  the  loan  may 
become  due  or  which  may  result  in  a 
forced  sale  of  the  home; 

(ix)  Whether  the  loan  contract  will 
provide  for  escrow  payments,  the 
purpose  of  requiring  escrow  payments, 
and  how  the  amount  of  an  escrow 
payment  is  established;  and 

(x)  An  example  of  the  interaction  of 
all  variable  features  of  the  loan  over  any 
period  of  time. 

2.  Amend  S  545.6-3  by  revising  the 
second  sentence  thereof,  to  read  as 
follows; 

9  545.^3    Horn*  Improvanwnt  loana. 

*  *  *  Installments  shall  be 
substantially  equal  except  to  the  extent 
that  the  loan  complies  with  mortgage 


provisions  authorized  under  §  545.6-2(a) 
of  this  Part. 

3.  Remove  existing  §5  545.6-4,  545.6- 
4a  and  545.6-4b,  to  read  as  follows: 


§S45.ft-4    Altamative  mortgaga 
InstruiiMnts.  [Removed  eff. 


) 


S  545.6-4a    Ad|ustabte  mortgage  loans 
[Removed  eff.  1 

§545.6-46    Qrackiated  payment  adlustaMe 
mortgage  loans.  [Removed  elf.  1 

4.  Amend  5  545.6-5  by  revising 
paragraph  (bj  thereof,  to  read  as 
follows: 


§545.6-5    Leeway  mithority  for  loans 
relating  to  residential  real  estate  and 


[b)  Nonconforming  secured  loans.  In 
addition  to  loans  in  which  it  may  invest 
under  other  provisions  of  this  Part,  an 
association  may  invest  an  amoimt  not 
exceeding  five  percent  of  its  assets  in 
loans,  advances  of  credit,  and  interests 
therein,  secured  by  residential  real 
estate  or  real  estate  used  or  to  be  used 
for  commercial  farming,  which  are  not 
otherwise  authorized  under  this  Part: 
Provided,  that  such  loans  must  conform 
to  the  notice  and  disclosure 
requirements  of  §  545.6-2(a](2)  and  (8)  of 
this  Part. 

§545.6-9    [Amended] 

5.  Amend  paragraph  (a)  of  §  545.6-9 
by  removing  from  the  first  sentence  the 
phrase  ",  except  limitations  in  §  545,6- 
8.". 

6.  Amend  §  545.7-6  by  revising 
paragraph  (e](2](iii)  thereof,  to  read  as 
follows: 

§  545.7-6    Manufactured  home  financing. 

***** 

(e)  Retail  financing.  *  *  • 
[2)  Conventional  loans.  *  *  * 
(iii)  the  manufactured  home  chattel 
paper  is  payable  within  20  years,  in 
monthly  payments  which  are 
substantially  equal  except  to  the  extent 
that  the  financing  compUes  with 
mortgage  provisions  authorized  under 
9  545.6-2(a]  of  this  Part;  and 

7.  Revise  9  545.7-9,  to  read  as  follows: 

§545.7-9    Collateral  loans. 

An  association  may  make  a  loan 
secured  by  an  assignment  of  loans  to  the 
extent  that  it  could,  under  applicable 
law  and  regulations,  make  or  purchase 
the  underlying  assigned  loan(s). 

§545.7-11    [Amended] 

8.  Amend  9  545.7-11  by  removing 
paragraph  (d]  thereof. 

9.  Revise  9  545.8-2,  to  read  as  follows: 


§  S45.S-2    Initial  loan  charges. 

Except  as  provided  in  9  563.35(d]  of 
this  Chapter,  a  Federal  association  may 
require  a  borrower  to  pay  necessary 
initial  charges  connected  with  making  a 
loan,  including  the  actual  costs  of  title 
examination,  appraisal,  credit  report, 
survey,  drawing  of  papers,  loan  closing, 
and  other  necessary  incidental  services 
and  costs,  in  such  reasonable  amounts 
as  the  board  of  directors  may  fix.  The 
association  may  collect  the  charges  from 
the  borrower  and  pay  the  persons 
rendering  services.  An  association  also 
may  require  the  payment  of  interest  at 
the  time  of  loan  closing  in  the  form  of 
"acquisition  credits,"  as  defined  in 
9  563.23-l(g)(2)  of  this  Chapter. 

10.  Amend  9  545.8^-3  by  revising 
paragraph  (b)  thereof,  to  read  as 
follows: 

§  545.6-3    Contract  provlstons  for  real 
estate  loans. 

***** 

(b)  Escrow  accounts.  (1)  An 
association  may  require  that  all  or  any 
part  of  the  estimated  annual  taxes, 
assessments,  insurance  premiums,  and 
other  charges  on  any  loan  be  paid  in 
advance  to  the  association,  in  addition 
to  interest  and  principal  payments  on 
(he  loan,  to  enable  the  association  to 
pay  such  charges  as  they  become  due. 
With  regard  to  any  loan  on  the  security 
of  a  home,  made  in  whole  or  in  part  by 
the  association,  the  association  shall  not 
require  that  the  borrower  deposit  in  any 
escrow  account  established  to  assure 
payment  of  taxes,  assessments, 
insurance  premiums,  and  other  charges, 
(i)  before  or  on  the  date  of  settlement, 
an  aggregate  sum  in  excess  of  the  total 
amount  of  such  charges  owed  by  the 
borrower  and  due  and  payable  during 
the  period  ending  on  the  due  date  of  the 
first  installment  payment  under  the  loan 
plus  one-sixth  of  the  estimated  total 
amount  of  such  charges  that  will 
become  due  and  payable  during  the  12- 
month  period  beginning  on  the  due  date 
of  the  first  installment  payment,  or  (ii)  in 
any  month  beginning  with  the  due  date 
of  the  first  installment  payment,  one- 
twelfth  of  the  estimated  total  amount  of 
such  charges  that  will  become  due  and 
payable  during  the  12-month  period 
begirming  on  the  due  date  of  the  first 
installment  payment  p7u5  such  amount 
as  is  necessary  to  maintain  the 
additional  balance  of  one-sixth  of  the 
estimated  total  amount  of  such  charges 
deposited  pursuant  to  paragraph  (b)(l] 
of  this  section.  (2]  If  the  association 
determines  there  will  be  a  deficiency  on 
the  due  date  of  such  charges,  it  may 
require  that  additional  deposits, 
sufficient  to  make  up  the  deficiency,  be 
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submitted  in  equal  amounts  with  each 
payment  up  to  the  date  upon  which  such 
charges  become  due  and  payable.  After 
giving  the  borrower  notice  of  such 
deficiency  and  of  the  additional  deposits 
required  to  make  up  the  deficiency,  the 
association  may  deduct  the  necessary 
amounts  from  the  borrower's  regularly- 
scheduled  installment  payments  if  the 
borrower  fails  to  make  the  additional 
deposits. 

11.  Amend  S  545.8-5  by  revising 
paragraph  (b)  thereof,  to  read  as 
follows: 

S545.S-5    Loan  payiMfrts. 

*        *        *        *        « 

(b)  Loan  payments  and  repayments. 
Payments  on  the  principal  indebtedness 
of  all  loans  on  real  estate  shall  be 
applied  directly  to  reduction  of  such 
indebtedness,  but  prepayments  made  on 
an  installment  loan  may  be  reapplied 
from  time  to  time  wholly  or  party  to 
offset  payments  which  subsequently 
accrue  under  the  loan  contract  A 
borrower  on  a  loan  secured  by  a  home 
or  combination  of  home  and  business 
property  may  prepay  the  loan  without 
penalty  unless  the  loan  contract 
expressly  provides  for  all  of  the 
following:  (1)  a  prepayment  penalty,  (2) 
a  fixed  interest  rate,  and  (3)  only  such 
increases  in  the  loan  balance  as  result 
from  the  deferral  and  capitalization  of 
interest.  The  prepayment  penalty  for  a 
loan  secured  by  a  home  or  combination 
of  home  business  property  shall  not  be 
more  than  six  months'  advance  interest 
on  that  part  of  the  aggregate  amount  of 
all  prepayments  made  on  such  loan  in 
any  12-month  period  which  exceeds  20 
percent  of  the  original  principal  amount 
of  the  loan. 

12.  Amend  §  545.8-8  by  adding  a 
second  sentence  thereto,  to  read  as 
follows: 


S5S5J 
[Removed  eff, 


unMcured 

1 


§S4SJ-8 

*  *  *The  association  shall  pay  the 
cost  of  any  appraisal  of  the  security 
property  obtained  by  the  association 
after  loan  closing  but^or  to  maturity  of 
a  loan  unless  the  borrower  specifically 
requested  the  appraisal  or  the  appraisal 
is  made  pursuant  to  the  borrower's 
request  to  modify  or  refinance  the  loan. 

PART  555— BOARD  RUIflNGS 
§S55J    [AmmdMl] 

13.  Amend  paragraph  (b)  of  S  555.3  by 
removing  "80"  and  inserting  in  its  place 
"90". 

14.  Remove  S  555.6.  to  read  as  follows: 


SSSS.11    [AiMiidod] 

15.  Amend  S  555.11  by  removing  the 
term  "§  545.6-6"  and  inserting  in  its 
place  the  term  "§  545.6-2(c)". 

PART  561— DEHNmONS 

16.  Remove  S  561.14.  to  read  as 
follows: 

$561.14    AcHustad  not  worth.  [Rwnoved 
•tt.  J 

PART  570— BOARD  RUUNQS 

17.  Remove  §  570.9  to  read  as  follows: 

9  570.9    Londhig  territory;  relocation  of 
principal  office.  [Removed  eff.  ] 

(Sec.  5.  48  Stat  132.  as  amended  (12  U.S.C. 
1464);  Sees.  402,  403,  407.  4fl  Stat  1256, 1257, 
1260,  as  amended  (12  U.S.C.  1725, 1728, 1730); 
Reorg.  Plan  No.  3  of  1947;  3  C  ^.R.,  1943-1948 
Comp.,  p.  1071) 

By  the  Federal  Home  Loan  Bank  Board. 
James  |.  McCaitfay, 
Acting  Secretary. 

[FK  Doc  82-12583  Filed  »-6-82: 8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  210 

[Releate  Nos.  33-6400;  34-18701;  IC-12413] 

Rnancial  Statement  Requirements  for 
Registered  Investment  Companies; 
Proposed  Revision  of  Rules 

AQENCY:  Securities  and  Exchange 
Commission. 


1100  L  Street  NW..  Washington.  D.C 
20549. 

FOn  FURTHER  IWTORMATKWl  OONTACr 

Clarence  M.  Staubs.  or  John  W.  Albert. 
Office  of  the  Chief  Accountant 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549  (202-272-2133). 

SUPPLCMENTARY  information:  On 

January  11, 1982.  the  Commission 
proposed  for  public  coomient  Release 
No.  33-6374  (46  FR  2776)  which  would 
revise  requirements  for  financial 
statements  of  registered  investment 
companies.  In  order  to  receive  the 
benefit  of  the  comments  of  a  greater 
number  of  interested  parties,  and  in 
view  of  the  requests  received  by  the 
Commission  for  additional  time  in  whidi 
to  comment  the  Commission  has 
extended  the  comment  period  on  this 
release  by  30  days,  until  May  sa  19S2. 

By  the  Commission. 
George  A.  FltzMnunaas, 
Secretary. 
April  aa  1962. 

|FR  Doc  BZ-12S32  Filad  $-e-S2: 8:«S  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 
,  [Docket  Na  RM79-76  (New  ltailco-14)] 

High-Cost  Gas  Produced  From  Tight 
Formations;  New  Mexico 

agency:  Federal  Energy  Regulatory 
Commission.  DOE. 


action:  Extension  of  time  for  comment       action:  Notice  of  proposed  rulemakiiig. 


SUMMARY:  The  Commission  announces 
that  it  is  extending  for  30  days  the  date 
by  which  comments  should  be  received 
on  a  proposed  revision  of  financial 
statement  requirements  for  registered 
investment  companies.  The  Commission 
has  received  requests  that  the  comment 
period  be  extended  and  believes  that  a 
30-day  extension  will  be  beneficial  since 
it  will  result  in  the  receipt  of  additional 
useful  comments. 

date:  Comments  should  be  received  by 
the  Commission  on  or  before  May  30, 
1982. 

addresses:  Comments  should  be 
submitted  in  triplicate  to  George  A. 
Fitzsimmons,  Secretary.  Securities  and 
Exchange  Commission.  Washington. 
D.C.  20549.  Comment  letters  should  refer 
to  File  No.  S7-918.  All  comments  will  be 
available  for  public  inspection  at  the 
Commission's  PubUc  Reference  Room. 


summary:  The  Federal  Energy 
Regulatory  Conunission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  determines  that 
the  gas  is  produced  under  conditioDs 
which  present  extraordinary  risks  or 
costs.  Under  section  107(c)(5),  the 
Commission  issued  a  final  regulation 
designating  natural  gas  produced  from 
tight  formations  as  high-cost  gas  which 
may  receive  an  incentive  price  (18  CFR 
271.703).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  Hiis 
Notice  of  Proposed  Rulemaking  by  the 
Director  of  the  Office  of  Pipeline  and 
Producer  Regulation  contains  the 
recommendation  of  the  State  of  New 
Mexico  that  the  Dakota  Formation  be 


19720 


Federal  Register  /  Vol.  47.  No.  89  /  Friday,  May  7.  1982  /  Proposed  Rules 


designated  as  a  tight  formation  under 
§  271.703(d). 

DATE:  Comments  on  the  proposed  rule 
are  due  on  June  2, 1982. 
PUBUC  HEARING:  No  pubHc  hearing  is 
scheduled  in  this  docket  as  yet.  Written 
requests  for  a  public  hearing  are  due  on 
May  18, 1982. 

ADDRESS:  Comments  and  requests  for 
hearing  must  be  filed  with  the  OfBce  of 
the  Secretary,  825  North  Capitol  Street. 
NE.,  Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Lawner,  (202)  357-8511,  or  Victor 
Zabei.  (202)  357-8616. 
SUPPLEMENTARY  INFORMATKNC 
Issued:  May  3, 1962. 

I.  Background 

On  April  19, 1982.  the  State  of  New 
Mexico  Energy  and  Minerals 
Department  Oil  Conservation  Division 
(New  Mexico)  submitted  to  the 
Commission  a  recommendation,  in 
accordance  with  S  271.703  of  the 
Commission's  regulations  (45  FR  56034, 
August  22. 1980],  that  the  Dakota 
Formation  located  in  San  Juan  County, 
New  Mexico,  be  designated  as  a  tight 
formation.  Pursuant  to  §  271.703(c)(4)  of 
the  regulations,  this  Notice  of  Proposed 
Rulemaking  is  hereby  issued  to 
determine  whether  New  Mexico's 
recommendation  that  the  Dakota 
Formation  be  designated  a  tight 
formation  should  be  adopted.  The 
United  States  Department  of  the 
Interior,  Minerals  Management  Service 
(formerly  the  U.S.  Geological  Survey) 
concurs  with  New  Mexico's 
recommendation.  New  Mexico's 
recommendation  and  supporting  data 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

n.  Description  of  Recommendatioii 

The  Dakota  Formation  is  located  in 
San  Juan  County,  New  Mexico,  in  a 
portion  of  Township  31  North,  Range  13 
West,  NMPM,  in  the  Basin  Dakota  Gas 
Pool,  in  the  northwestern  portion  of  the 
San  Juan  Basin  near  Hogback 
Monocline.  The  average  depth  to  the  top 
of  the  Dakota  Formation  is  6,544  feet. 
The  gross  thickness  of  the  formation  is 
approximately  400  feet. 

The  recommended  area  is  subject  to 
New  Mexico  Order  No.  R-1670-V, 
issued  on  May  22, 1979,  which 
authorizes  infill  drilling  in  the  Basin- 
Dakota  Gas  Pool.  Accordingly,  certain 
portions  within  the  proposed  area  may 
be  subject  to  exclusion  pursuant  to 
S  271.703(c)(2)(i)(D)  of  the  regulations. 


ni.  Discussion  of  Recommendation 

New  Mexico  claims  in  its  submission 
that  evidence  gathered  through 
information  and  testimony  presented  at 
a  public  hearing  in  Case  No.  7116  De 
Novo  convened  by  New  Mexico  on  this 
matter  demonstrates  that: 

(1)  The  average  in  situ  gas 
permeability  throughout  ^e  pay  section 
of  the  proposed  area  is  not  expected  to 
exceed  0.1  millidarcy; 

(2)  The  stabilized  production  rate, 
against  atmospheric  pressure,  of  wells 
completed  for  production  from  the 
recommended  formation,  without 
stimulation,  is  not  expected  to  exceed 
the  maximum  allowable  production  rate 
set  out  in  §  271.703(c)(2)(i)(B);  and 

(3)  No  well  drilled  into  the 
recommended  formation  is  expected  to 
produce  more  than  five  (5)  barrels  of  oil 
per  day. 

New  Mexico  further  asserts  that 
existing  State  and  Federal  Regulations 
assure  that  development  of  this 
formation  will  not  adversely  affect  any 
&esh  water  aquifers. 

Accordingly,  pursuant  to  the  authority 
delegated  to  the  Director  of  the  Office  of 
Pipeline  and  Producer  Regulation  by 
Commission  Order  No.  97,  issued  in 
Docket  No.  RM80-68  (45  FR  53456, 
August  12, 1980),  notice  is  hereby  given 
of  the  proposal  submitted  by  New 
Mexico  that  the  Dakota  Formation,  as 
described  and  delineated  in  New 
Mexico's  recommendation  as  filed  with 
the  Commission,  be  designated  as  a 
tight  formation  pursuant  to  §  271.703. 

IV.  Public  Comment  Procedures 

Interested  persons  may  comment  on 
this  proposed  rulemaking  by  submitting 
written  data,  views  or  arguments  to  the 
Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  D.C. 
20426,  on  or  before  June  2, 1982.  Each 
person  submitting  a  comment  should 
indicate  that  the  comment  is  being 
submitted  in  Docket  No.  RM79-76  (New 
Mexico-14),  and  should  give  reasons 
including  supporting  data  for  any 
recommendations.  Comments  should 
include  the  name,  title,  maihng  address, 
and  telephone  number  of  one  person  to 
whom  communications  concerning  the 
proposal  may  be  addressed.  An  original 
and  14  conformed  copies  should  be  filed 
with  the  Secretary  of  the  Commission. 
Written  comments  will  be  available  for 
public  inspection  at  the  Commission's 
Division  of  Public  Information,  Room 
1000,  825  North  Capitol  Street,  NE., 
Washington,  D.C,  during  business 
hours. 


Any  person  wishing  to  present 
testimony,  views,  data,  or  otherwise 
participate  at  a  public  hearing  should 
notify  the  Commission  in  writing  that 
they  wish  to  make  an  oral  presentation 
and  therefore  request  a  public  hearing. 
Such  request  shall  specify  the  amount  of 
time  requested  at  the  hearing.  Requests 
should  be  filed  with  the  Secretary  of  the 
Commission  no  later  than  May  18, 1982. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas,  Incentive  price.  Tight 
formations. 

(Natural  Gas  PoUcy  Act  of  1978.  IS  U.S.C. 
3301-3432.) 

Accordingly,  the  Conunission 
proposes  to  amend  the  regulations  in 
Part  271,  Subchapter  H,  Chapter  I,  Title 
18.  Code  of  Federal  Regulations,  as  set 
forth  below,  in  the  event  New  Mexico's 
recommendation  is  adopted. 
Kenneth  A.  Williams. 

Director,  Office  of  Pipeline  and  Producer 
Regulation. 

PART  271-CEIUNG  PRICES 

Section  271.703  is  revised  by  adding 
new  paragraph  (d](117)  to  read  as 
follows: 

§271.703    Tight  fonnatfcMts. 

***** 

[d]  Designated  tight  formations.  *  *  * 
(78)  through  (116)  [ReservedJ 
(117)  Dakota  Formation  in  New 
Mexico.  RM79-76  (New  Mexico-14). 

(i)  Delineation  of  formation.  The 
Dakota  Formation  is  located  in 
Township  31  North,  Range  13  West, 
Sections  1  through  12,  Sections  14 
through  21,  Sections  28  through  32, 
NMPM,  San  Juan  County,  New  Mexico. 
The  formation  is  within  the  Basin- 
Dakota  Gas  Pool,  in  the  northwestern 
portion  of  the  San  Juan  Basin  near  the 
Hogback  Monocline. 

(ii)  Depth.  The  Dakota  Formation 
delineates  the  "Dakota  Producing 
Interval"  which  includes  the  Granerous 
Shale  Formation  and  the  productive 
upper  portion  of  the  Morrison  Formation 
as  well  as  the  Dakota  Formation.  The 
average  depth  to  the  top  of  the  Dakota 
Formation  is  6,544  feet.  Gross  thickness 
of  the  formation  is  approximately  400 
feet. 

[FR  Doc  82-12«7S  FIM  S-S-aZ;  S:4S  am| 
MLUNQ  CODE  t/ir-AI-ll 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  357 

(Docket  No.  SIM-OOSO] 

Drug  Products  for  Over-the-Counter 
Hunum  Use  for  ttie  Treatment  of  Acute 
Toxic  Ingestion;  Establishment  of  a 
Monograpfi 

Correction 

In  FR  Doc.  82-3  appearing  at  page  444 
in  the  issue  for  Tuesday,  January  5, 1982, 
please  make  the  following  corrections: 

(1)  On  page  451,  in  the  right  column,  in 
paragraph  (d)(1)  (§  357.54(d)(1)).  in  the 
second  line,  please  insert  "syrup" 
immediately  after  "ipecac". 

(2)  In  the  same  line,  the  word  "indice" 
should  have  been  "induce". 

(3)  In  the  same  paragraph,  in  the 
fourth  line,  the  word  "absorb"  should 
have  been  "adsorb". 

BHJJNQ  CODE  ISOS-OI-H 


21  CFR  Part  357 

[Dodcet  No.  81N-0064] 

Deodorant  Drug  Products  for  Internal 
Use  for  Over-the-Counter  Human  Use; 
Establishment  of  a  Monograph 

Correction 

In  FR  Doc.  82-8  appearing  at  page  512 
in  the  issue  for  Tuesday,  January  5, 1982, 
please  make  the  following  correction: 

On  page  519,  in  the  third  column,  in 
S  357.850(b)(1),  in  the  first  line,  the  word 
"of  should  have  been  "or". 

MLUNG  COOC  ISOS-OI-M 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Sgrface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 

Surface  Coal  Mining  and  Reclamation 
Enforcement  In  Ohio;  Review  of  State 
Program  Submission 

AQENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

ACTION:  Reopening  of  public  comment 
period. 

SUMMARY:  The  Office  of  Surface  Mining 
(OSM)  is  reopening  the  period  for 
review  and  comment  on  the 
resubmission  by  Ohio  of  its  program  for 
the  regulation  of  surface  coal  mining 
and  reclamation  in  the  State. 
Specifically,  OSM  is  reopening  the 
comment  period  to  allow  the  pubhc 
sufficient  time  to  consider  and  comment 
on  the  proposed  Ohio  regulatory 


program  in  light  of  modifications  and 
additions  that  the  Ohio  Department  of 
Natural  Resources  (ODNR)  submitted  to 
OSM  on  May  7, 1982.  The  modifications 
and  additions  alter  the  content  of  the 
proposed  State  program. 
DATES:  Written  comments,  data  or  other 
relevant  information  relating  to  Ohio's 
program  submission  must  be  received 
on  or  before  4K)0  p.m..  June  7, 1982,  to  be 
considered. 


:  Conmients  on  the  Ohio 
program  submission  should  be  sent  or 
hand-delivered  to:  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
Attention:  Ohio  Administrative  Record, 
Federal  Building  and  U.S.  Court  House, 
46  East  Ohio  Street.  Indianapolis, 
Indiana  46204. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edgar  A.  Imhoff,  Regional  Director. 
Office  of  Surface  Mining,  Federal 
Building  and  U.S.  Court  House,  46  East 
Ohio  Street  Indianapolis,  Indiana  46204, 
Telephone:  (317)  269-2600. 
SUPPLEMENTARY  INFORMATION:  On 
January  26, 1982,  at  47  FR  3571-3573.  the 
Regional  Director,  OSM,  published 
notice  of  the  public  hearing  and  pubUc 
comment  period  on  the  resubmitted 
Ohio  program.  The  comment  period 
closed  on  February  20, 1982.  On  March 
22  through  March  24, 1982,  officials  of 
OSM  met  in  executive  session  in 
Washington,  D.C.  with  representatives 
of  ODNR  to  discuss  the  Ohio  regulatory 
program  submission  (Administrative 
Record  No.  OHIO  270).  On  April  7  and  8, 
1982,  officials  of  OSM  met  with 
representatives  of  ODNR,  members  of 
the  public  and  representatives  of 
industry  in  Columbus,  Ohio  to  discuss 
the  Ohio  regulatory  program  submission 
(Administrative  Record  No.  271).  Also, 
on  April  28  through  April  30, 1982, 
officials  of  OSM  met  in  executive 
session  in  Columbus,  Ohio  with 
representatives  of  ODNR  to  discuss 
issues  raised  at  the  earlier  meetings 
(Administrative  Record  No.  272). 

As  a  result  of  discussions  at  the  above 
meetings  ODNR  submitted  on  May  7, 
1982,  to  OSM  new  materials  revising 
and  modifying  the  Ohio  regulatory 
program.  The  new  materials  are 
contained  in  the  Ohio  Administrative 
Record,  No.  274. 

Thus,  OSM  is  reopening  the  public 
comment  period  until  4:00  p.m.,  June  7, 
1982,  to  allow  the  public  time  to  review 
and  comment  on  the  above  cited 
Administrative  Record  material  and  to 
allow  the  pubhc  time  to  consider  and 
comment  on  the  Ohio  program 
resubmission  in  light  of  the  new 
material. 

This  anouncement  is  made  in  keeping 
with  OSM's  commitment  to  public 


participation  as  a  vital  component  in    • 
fulfulling  the  purposes  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977. 

Dated:  May  4. 1982. 
Arthur  W.  Al)bB, 

Acting  Assistant  Director,  Program 
Operations  and  Inspection.  Office  of  Surface 
Mining. 

(FR  Doc  B2-US26  Piled  S-A-B2:  »M  am] 


30  CFR  Part  938 

Surface  Coal  Mining  and  Reclamation 
Enforcement  in  Pennsylvania:  Review 
of  State  Program  Submission 

AOBKV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior. 

ACTION:  Extension  of  public  comment 
period. 


:  On  April  9, 1982.  at  47  FR 
15368.  the  Office  of  Surface  Mming 
(OSM)  reopened  the  public  comment 
period  until  May  10, 1982,  to  allow  the 
public  sufficient  time  to  consider  and 
comment  on  revisions  to  the  proposed 
program  submitted  by  Pennsylvania.  On 
May  5, 1982.  Pennsylvania  submitted  a 
legal  analysis  and  a  section-by-section 
comparison  of  the  Federal  regulations 
with  the  corresponding  revised  sections 
of  Pennsylvania's  regulations  with 
narrative  explaining  any  differences  and 
their  legal  effect  and  additional 
material.  Therefore,  OSM  is  extending 
the  public  comment  period  until  May  21. 
1982,  so  that  the  pubUc  may  consider 
and  comment  on  the  legal  analysis  and 
the  program  revisions. 

DATES:  Written  comments,  data  or  other 
relevant  information  relating  to 
Pennsylvania's  revisions  to  its  proposed 
program  submission,  the  legal  analysis 
and  additional  material  must  be 
received  on  or  before  A:O0  p.m..  May  21, 
1982,  to  be  considered. 

ADDRESSES:  Comments  on 
Pennsylvania's  revisions  to  its  proposed 
program  should  be  sent  or  hand- 
delivered  to:  Office  of  Surface  Mining 
Reclamation  Enforcement,  Office  of  the 
Field  Solicitor,  Second  Floor,  603  Morris 
Street,  Charleston,  West  Virginia  25301, 
[Attention:  Pennsylvania  Administrative 
Record). 

The  Pennsylvania  proposed  program 
and  the  proposed  revisions  are  available 
for  public  inspection  at  the  OSM 
address  above,  the  Pennsylvania 
Department  of  Environmental  Resources 
(DER).  Fulton  Bank  Building.  Tenth 
Floor.  Third  and  Locust  Streets. 
Harrisburg,  Pennsylvania  17120. 
Telephone:  (717)  787-4686.  and  other 
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OSM  and  DER  field  locations  in 
Pennsylvania. 

FOR  FURTMCR  IMFOWMOTION  CONTACT: 

Patrick  Boggs,  Regional  Director,  Office 
of  Surface  Mining,  603  Morris  Street 
Qiarieston.  West  Virginia  25301, 
Telephone:  (304)  347-7175. 
SUWUEMCNTAIIV  INTOIUiATlOW:  On  April 
9, 1982,  at  47  FR 15368,  OSM  reopened 
the  public  comment  period  to  allow  the 
public  sufficient  time  to  review  and 
comment  on  revisions  to  the  proposed 
program  submitted  by  Pennsylvania. 
This  material  has  been  placed  in  the 
Pennsylvania  Administrative  Record, 
PA  No.  321. 

On  May  5, 1962,  Pennsylvania 
submitted  a  legal  analysis  and  a  section- 
by-section  comparison  of  sections  of  the 
Federal  regulations  with  the 
corresponding  revised  sections  of 
Pennsylvania's  regulations  with 
narrative  explaining  any  differences  and 
dieir  legal  effect  This  legal  analysis  and 
additional  material  have  been  placed  in 
the  Pennsylvania  Administrative 
Record,  PA  No.  336. 

Thus,  OSM  is  extending  the  public 
comment  period  until  May  21, 1982,  so 
that  the  public  may  consider  and 
comment  on  the  legal  analysis  and  other 
program  revisions  submitted  May  5, 
1982. 

This  announcement  is  made  in 
keeping  with  OSM^s  commitment  to 
public  participation  as  a  vital 
component  in  fulfilling  the  purposes  of 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977. 

List  of  Subjects  in  90  CFR  Part  938 

Coal  Mining,  Intergovernmental 
Relations,  Surface  Mining,  Underground 
Mining. 

Dated:  May  4, 1982. 
Aitliur  W.  Aliba, 

Acting  Auiatant  Director — Programs 
Operations  and  Inspection,  Office  of  Surface 
Mining. 

[FR  Doc  8Z-12S2S  P1M  S-a-«2:  aM  ui) 
BUJNa  COOC  4310-0(-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-«-fRL-1938-6] 

Approval  and  Promulgation  of 
Imptementation  Plans;  Otiio 

Aamcv:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

■UMMAWY:  On  February  25, 1980,  the 
State  of  Ohio  submitted  to  EPA 


revisions  to  its  State  Implementation 
Plan  (SIP).  The  revisions  were  to  rules 

01  through  06,  06  and  00,  of  Chapter 
3745-15  of  the  Ohio  Administrative 
Code  (OAC)  which  establish  general 
provisions  for  the  control  of  air  pollution 
under  section  110  of  the  Clean  Air  Act 
The  purpose  of  today's  action  is  to 
propose  rulemaking  action  and  to  solicit 
pubUc  comment  on  these  revisions. 
DATE  Public  comments  must  be  received 
on  or  before  June  7, 1982. 
AOONCSSU:  Copies  of  this  SEP  revision 
are  available  for  review  at  the  following 
addresses: 

Envirotunental  Protection  Agency,  Air 
Programs  Branch.  Region  V,  230  South 
Dearborn  Street  Chicago,  Illinois 
60604 

Environmental  Protection  Agency, 
PubUc  Information  Reference  Unit  401 
M  Street  SW.,  Washington  D.C.  20460 

Ohio  Environmental  Protection  Agency, 
Office  of  Air  Pollution  Control,  361 
East  Broad  Street  Columbus,  Ohio 
43216. 
Written  comments  should  be  sent  to: 

Gary  Gulezian,  Chief,  Regulatory 

Anedysls  Section,  Air  Programs  Branch. 

EPA,  Region  V,  230  South  Dearborn 

Street  Chicago,  Illinois  60604. 

PON  FURTHER  INFORMATION  CONTACT: 

Delores  Seija,  Regulatory  Analysis 
Section.  Air  Programs  Branch,  USEPA, 
Region  V.  230  South  Dearborn  Street 
Chicago,  Illinois  80604,  (312)  886-603a 
SUPPUIKNTARY  INFORMATION:  Rules  01 
through  09  of  Chapter  3745-15  of  the 
Ohio  Administrative  Code  establish 
general  provisions  for  the  control  of  air 
pollution.  At  various  times,  rules  01 
through  00  have  been  recodified. 
Originally,  these  rules  were  codified  as 
AP-2-01  through  09.  The  AP-2  series 
were  the  rules  approved  by  EPA  as  part 
of  the  Ohio  SIP  on  April  15, 1974  (39  FR 
13539).  Subsequent  to  that  date,  these 
rules  were  recodified  as  EP-10-01 
through  09  and  then  as  3745-15-01 
through  09.  On  February  25, 1980,  the 
State  of  Ohio  submitted  to  EPA 
revisions  to  rules  3745-15-01  through  06, 
OSandOe. 

The  major  changes  to  Chapter  3745-15 
are  in  rules  01  (Definitions),  04 
(Measurement  of  emissions  of  air 
contaminants).  05  (Control  plan 
compliance  schedule]  and  06 
(Malfunction  of  equipment;  scheduled 
maintenance;  reporting).  Rules  3745-15- 

02  (Purpose),  03  (Submission  of  emission 
information),  and  09  (Severability)  have 
been  changed  to  replace  references  to 
the  Ohio  Environmental  Review  Board 
(Board)  with  references  to  the  Director 
of  Ohio  EPA  (Director).  EPA  believes 
that  this  change  is  acceptable  and 


therefore  proposes  to  approve  the 
changes  made  in  Rules  3745-15-02, 03, 
08  and  00. 

Rule  3745-15-01  defines  certain  basic 
terms  which  are  utilized  throughout  the 
Air  Pollution  Control  Chapters  of  the 
OAC  Terms  which  are  pertinent  only  to 
specific  Air  Pollution  Control  Chapters 
are  not  defined  in  rule  3745-15-01,  but 
are  defined  in  the  appropriate  Chapters 
of  the  OAC.  Rule  3745-15-01  differs 
from  AP-2-01  in  that  it  contains 
definitions  for  three  new  terms  in 
subparagraphs  (P),  (T)  and  (S):  facility, 
owner  and  non-methane  hydrocarbon.  A 
facility  is  defined  in  subparagraph  (P)  as 
"any  building,  structure,  installation, 
operation  or  combination  thereof  which 
contains  one  or  more  stationary  sources 
of  air  contaminants."  An  owner,  or 
operator,  is  defined  in  subparagraph  (T) 
as  "any  person  who  owns,  leases, 
controls,  operates  or  supervises  a 
facility,  an  emission  source,  or  air 
pollution  control  equipment"  A 
nonmethane  hydrocarbon  is  defined  in 
subparagraph  (S)  as  "any  chemical 
con^)ound  containing  carbon  but 
excluing:  carbon  monoxide,  carbon 
dioxide,  carbides,  metallic  carbonates, 
ammonium  carbonate  and  methane." 
EPA  has  reviewed  these  new  definitions 
and  has  determined  that  they  are 
acceptable.  Therefore,  EPA  is  proposing 
to  approve  new  subparagraphs  (P),  (T) 
and  (S). 

Rule  3745-15-04  provides  the  Director 
of  Ohio  EPA  with  the  authority  to 
require,  under  certain  circumstances, 
any  person  who  is  responsible  for 
poUutant  emissions  to  conduct  tests  on 
the  source  of  those  emissions.  The 
purpose  of  the  test  is  to  determine  the 
quantity  of  emissions  from  the  particular 
soim:e  and,  thereby,  to  determine 
whether  the  source  is  in  compliance 
with  the  applicable  emission  limitation. 
Rule  3745-15-04  differs  from  AP-2-04  in 
that  it  expands  the  Director's  authority 
by  explicitly  stating  that  he  may  reject 
the  results  of  any  test  which  is  not 
performed  in  accordance  with  approved 
test  procedures  or  in  accordtmce  with 
the  other  provisions  of  this  rule.  EPA 
has  reviewed  this  rule  and  has 
determined  that  it  is  acceptable. 
Therefore,  EPA  proposes  to  approve  this 
rule.  EPA  notes  that  under  certain 
circumstances,  the  Ohio  air  pollution 
control  regulations  provide  the  Director 
of  Ohio  EPA  with  the  authority  to 
specify  an  alternate  compliance  test 
method.  Any  test  method  which  is 
different  from  what  is  contained  in  the 
federally  approved  SIP  must  be 
submitted  as  a  SIP  revision. 

Rule  3745-15-05,  formerly  codified  as 
AP-2-05,  has  been  repealed.  This  rule 
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was  entitled  "Control  plan  compliance 
schedule."  It  established  deadlines  by 
which  new  and  existing  air  pollution 
sources  were  to  comply  with  the  control 
requirements  of  the  appropriate  air 
pollution  regulation.  For  new  sources, 
compliance  was  to  be  the  date  of  initial 
operation  of  the  source.  For  existing 
sources,  compliance  was  to  be 
immediate.  Where  an  owner  or  operator 
of  an  existing  source  was  not  able  to 
demonstrate  compliance,  the  rule 
established  alternate  procedures  for  the 
source  to  follow  to  ensure  that  it  did  not 
operate  in  violation  of  the  appropriate 
emission  limitation. 

Rule  3745-15-05  states  that  the 
compliance  schedules  specifled  in  other 
Air  Pollution  Control  Chapters  of  the 
Ohio  Administrative  Code  (OAC)  are  to 
supersede  the  requirements  of  rule  3745- 
15-05.  Thus,  rule  3745-15-05  becomes 
unnecessary  when  other  OAC  Chapters 
specify  compUance  dates.  Chapter  3745- 
17  (Control  of  Particulate  Emissions) 
and  3745-21  (Control  Volatile  Organic 
Compounds]  specify  compliance  dates 
for  new  and  existing  air  pollution 
sources.  EPA  believes  that  rule  3745-15- 
05  is  no  longer  necessary.  Therefore, 
EPA  proposes  to  delete  374&-15-05  from 
the  Ohio  SEP. 

Rule  06  of  Chapter  374S-15,  formerly 
codified  as  AP-2-06,  establishes 
procedures  to  be  followed  by  a  source  in 
the  case  of  the  malfunction  or  scheduled 
maintenance  of  its  air  pollution  control 
equipment.  The  State  has  revised 
paragraphs  (A),  (B),  and  (C)  and  has 
added  a  new  paragraph. 

According  to  old  rule  AP-2-06(A), 
when  an  owner  shuts  down  its  air 
pollution  control  equipment  due  to  the 
scheduled  maintenance  of  the  control 
equipment  but  left  the  air  pollution 
source  in  operation,  it  was  required  to 
supply  the  Ohio  Environmental  Review 
Board  (Board)  with  certain  information 
24  hours  prior  to  the  planned  shutdown 
of  the  control  equipment.  New  rule  3745- 
15-06(A).  while  retaining  this  provision, 
has  added  three  new  provisions  in 
subparagraphs  (1),  (2)  and  (3).  A 
definition  of  malfunction  is  contained  in 
subparagraph  (1).  In  particular  rule 
3745-15-06{A)(l)  states  tiiat  "*  *  * 
maintenance  of  air  pollution  control 
equipment  which  is  scheduled  to 
prevent  a  malfunction,  which  would 
occur  within  2  weeks  if  the  maintenance 
were  not  performed,  shall  be  considered 
to  be  a  malfunction.  Subparagraph  (2) 
requires  the  owner  to  shut  down  the  air 
pollution  source  whenever  the 
scheduled  maintenance  of  its  air 
pollution  control  equipment  requires  the 


control  equipment  to  be  shut  down  or 
bypassed.  Subparagraph  (3)  allows  an 
exemption  from  the  requirements  of 
subparagraph  (2)  when  the  owner 
demonstrates  that  a  complete  shutdown 
of  the  source  may  result  in  damage  to 
the  source  or  is  otherwise  impossible  or 
impractical.  This  exemption  is  subject  to 
the  Director's  judgment  and  will  require 
the  source  to  report  certain  information 
about  the  emissions  that  will  result,  the 
length  of  time  that  the  control  equipment 
will  be  shut  down,  the  measures  being 
taken  to  minimize  the  length  of  the 
shutdown  and  the  estimated  amount  of 
pollutant  emissions  as  a  result  of  the 
shutdown  of  the  control  equipment 
Old  rule  AP-2-06(B)  required  the 
owner  or  operator  of  an  air  pollution 
source  to  immediately  notify  the  Board 
when  any  malfunction  whidi  caused  a 
violation  occurred  and  when  it  was 
corrected.  New  rule  3745-15-06(B).  while 
retaining  these  provisions,  also  requires 
the  owner  or  operator  to  also  supply  the 
Ohio  EPA  with  certain  additional 
information  such  as  the  identification  of 
the  source,  the  duration  of  the  * 

malfunction,  the  quantity  of  air 
contaminants  likely  to  be  emitted  and 
the  measures  that  will  be  implemented 
to  reduce  any  potential  adverse  impact 
on  the  public  health  or  welfare.  If  the 
malfunction  has  lasted  more  than  72 
hours,  then  the  owner  of  the  air 
pollution  source  must  develop  and 
submit  to  Ohio  EPA  a  detailed  report 
which  identifies  a  program  which  will 
prevent  detect  and  correct  as 
expeditiously  as  practicable,  similar 
future  breakdowns  or  failures  of  the  air 
pollution  source. 

Old  rule  AP-2-06(C)  authorized  the 
Board  to  take  appropriate  action  with 
respect  to  the  source  after  the  Board  had 
determined  that  either  the  control 
equipment  shutdown  was  avoidable,  or 
was  induced  or  prolonged  in  bad  faith. 
or  was  not  in  accordance  with  certain 
provisions  of  AP-2-06.  New  rule  3745- 
15-06(C)  has  been  revised  to  give  the 
Director  the  authority  which  was 
previously  vested  in  the  Board. 
Additionally,  the  Director's  authority 
has  been  expanded.  The  Director  is  now 
empowered  to  take  appropriate  action  if 
the  reporting  requirements  of  this  rule 
have  not  been  met  the  equipment  was 
not  properly  operated  and  maintained 
prior  to  breakdown;  shutdown  of  the 
source  or  operation  during  the  period  of 
maintenance  or  breakdown  has  become 
practicable;  the  shutdown  or  breakdown 
was  or  has  become  avoidable;  or  was 
induced  or  prolonged  in  bad  faith;  or  the 
emissions  endanger  or  tend  to  endanger 


the  health  or  safety  of  the  public. 

A  new  paragraph  (D)  has  been  added 
to  rule  3745-15-06.  This  paragraph 
allows  the  Director  to  require  the 
submission  of  a  preventive  maintenance 
and  malfunctiuon  abatement  plan  to  - 
prevent  detect  and  correct 
malfunctions  or  equipment  failures 
which  could  result  in  emissions 
exceeding  any  applicable  law.  Such 
malfunction  abatement  plans,  however, 
would  only  be  required  in  situations 
where  the  Director  has  determined  that 
excessive  or  unduly  prolonged 
malfunctions  of  any  emission  source,  air 
pollution  control  equipment  or  related 
facility  have  occurred.  The  required 
contents  of  such  a  malfunction  plan  are 
specified  in  this  paragraph.  Any 
acceptable  preventive  maintenance  and 
malfunction  abatement  plan  will  be 
specified  in  the  terms  and  conditions  of 
an  applicable  permit  or  variance  for  the 
source.  Where  such  a  malfunction  plan 
is  approved,  the  owner  or  operator  of 
the  source  must  maintain  operation  and 
maintenance  records  for  a  minimum  of  2 
years  to  demonstrate  that  the  plan  has 
been  implemented  properly. 

EPA's  approval  of  new  rule  3745-15- 
06  is  contingent  on  the  rule's 
compatibility  with  EPA's  malfunction 
policy,  this  policy  is  stated  in  the  April 
27. 1977  Federal  Register  (42  FR  21472). 
According  to  the  malfunction  policy, 
EPA  will  not  approve  any  regulatory 
provision  whidi  would  automatically 
exempt  a  source  from  complying  wdUi  its 
apphcable  mass  and/or  visible  emission 
limitation.  In  addition,  the  malfunction 
policy  provides  that  EPA  will 
independentiy  evaluate,  on  a  case-by- 
case  basis,  the  appropriateness  of  any 
exemption  granted.  This  evaluation 
would  include  any  exemption  regarding 
the  impossibility  or  impracticality  of 
shutdown  of  any  source  which  was 
granted  pursuant  to  the  Director's 
authority  as  set  out  in  3745-15-06(A)(3). 
EPA  does  not  believe  that  this  rule  is 
inconsistent  with  its  malfunction  policy 
as  published  in  the  April  27, 1977, 
Federal  Register  (42  FR  21472).  Althou^ 
this  rule  does  not  specify  what  the 
appropriate  action  shall  be  if  there  is  a 
malfunction,  EPA  interprets  paragraph 
3745-15-^06(c)  as  empowering  the 
Director  with  the  authority  to  approve  or 
disapprove  a  source's  request  to  operate 
the  source  without-its  control  equipment 
and  to  take  appropriate  enforcement 
action  against  a  source  which  has 
operated  in  bad  faith  or  has  caused 
emissions  which  endanger  or  tend  to 
endanger  the  health  or  safety  of  the 
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public.  EPA  does  not  interpret 
paragraph  (C)  or  any  other  paragraph  of 
rule  3745-15-06  as  providing  a  source 
with  an  automatic  opportunity  to  violate 
any  mass  or  visible  emission  limitation 
due  to  a  maintenance/malfunction 
problem.  EPA,  therefore,  proposes  to 
approve  new  rule  3745-15-06. 

A  30-day  public  comment  period  is 
being  provided  on  this  notice  of 
proposed  rulemaking.  EPA  is 
specifically  soliciting  the  State  and 
interested  individuals  to  comment  on  its 
interpretation  of  rule  3745-15-06(C)  and 
its  proposed  approval  of  rtile  3745-15- 
06.  Public  comment  received  on  or 
before  June  7, 1982,  will  be  considered  in 
EPA's  final  rulemaking.  When  possible 
comments  should  be  submitted  in 
triplicate.  All  comments  received  will  be 
available  for  inspection  during  normal 
business  hours  at  the  Region  V  Office 
listed  at  the  beginning  of  this  notice. 
Please  call  the  contact  person  listed  at 
the  beginning  of  this  notice  before 
visiting  the  Region  V  Office. 

Pursuant  to  the  provisions  of  5  U.S.C. 
e05(b),  the  Administrator  certified  on 
January,  Z7, 1981  (46  FR  8709)  that 
approvals  of  State  Implementation  V\aia 
under  section  110  of  the  Act  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Today's  action  proposes  to  approve  a 
State  action  under  section  110  of  the 
Act.  It  imposes  no  new  requirements 
beyond  those  which  the  State  has 
already  imposed. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"Major"  and,  therefore,  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  Today's  action  does  not 
constitute  a  major  regulation  since  it 
approves  provisions  which  the  State 
adopted  and  submitted  to  EPA.  EPA  is 
not  imposing  any  requirements  which 
are  different  from  those  already  required 
by  the  State. 

The  Office  of  Managemept  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjacta  in  40  CFR  Part  52 

Air  pollution  control,  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

(Section  110  of  the  Clean  Air  Act) 

Dated:  August  2a  1961. 
Vaidas  V.  Adamkos, 

Acting  Regional  Administrator. 

in  Doc  O-USIl  FIM  t-»-(2;  Mt  un) 


40  CFR  Part  80 
[AI>-FRL211»-4] 

Standards  of  Parfonnance  for  New 
Stationary  Sources;  VOC  Fugitive 
Emiaalon  Sources;  AvaMat)aity  of 
Document 

aqcncy:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Availability  of 
Document  and  Request  for  Comments. 


f.  Standards  of  performance  for 
fugitive  emission  sources  of  volatile 
organic  compounds  (VOC)  in  the  organic 
chemical  manufacturing  industry  were 
proposed  on  January  5, 1981  (46  FR 
1136).  EPA  has  prepared  a  docimient  to 
describe  the  estimation  methodologies 
and  data  and  the  resulting  fugitive 
emissions,  emission  reductions  and 
costs  that  will  be  used  in  making  final 
decisions  concerning  standards  for  the 
organic  chemical  manufacturing 
industry.  The  document  represents 
EPA's  current  understanding  of  fugitive 
emission  sources  and  the  effectiveness 
of  controls  as  applied  to  these  and  other 
VOC  fugitive  emission  sources.  Public 
comments  on  this  dociunent  are 
requested  and  will  be  considered  before 
making  final  decisions  on  these 
standards. 

DATES:  Comments.  Comments  on  the 
proposed  standards  must  be  received  by 
July  6. 1982. 

AOORESSES:  Comments.  Comments 
should  be  submitted  (in  duplicate  if 
possible)  to:  Central  Docket  Section  (A- 
130),  Attention:  Docket  No.  A-79-32. 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington.  D.C. 
20460. 

Documents.  EPA  has  prepared  an 
additional  information  document  (AID) 
which  discusses  potential  changes  to  the 
technical  basis  of  the  background 
information  document  (BED)  for  fugitive 
emission  sources  in  the  synthetic 
organic  chemical  manufacturing 
industry.  The  AID  (EPA-45O/3-B2-O10) 
may  be  obtained  from  the  U.S.  EPA 
Library  (MD-35),  Research  Triangle 
Paik.  North  Carolina  27711,  telephone 
number  (919)  541-2777.  Please  refer  to 
"Fugitive  Emission  Sources  of  Organic 
Compounds — Additional  Information  on 
Emissions,  Emission  Reductions,  and 
Costs,"  EPA-4S0/3-82-010. 

Fon  FURTHtn  mrofiMATioN  contact: 
Ms.  Susan  Wyatt  Emission  Standards 
and  Engineering  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Paiic,  North  Carolina 
27711,  telephone  number  (919)  S41-6S7& 
Do  not  call  this  telephone  number  to 
request  the  AID. 


SUPfLEMKNTARV  information: 

Background 

EPA  proposed  standards  on  January  5, 
1981  (46  FR  1136),  for  fugitive  emission 
sources  of  volatile  organic  compounds 
(VOC)  within  the  synthetic  organic 
chemical  manufacturing  industry 
(SOCMI).  EPA  provided  an 
accompanying  backgrotmd  informaticm 
docimient  (BID)  to  describe  the 
technological  and  cost  basis  of  these 
proposed  standards.  The  BID  presents  a 
technical  discussion  of  fugitive  emission 
sources  and  emission  reduction 
techniques  for  these  sources  of  VOC 
The  BID  also  estimates  VOC  emission 
reductions  and  costs  of  alternative 
emission  reduction  techniques.  When 
EPA  proposed  these  standards,  EPA 
invited  comments  on  the  standards, 
including  the  technical  discussions  and 
calculations  in  the  BID. 

After  reviewing  comments  on  the 
proposed  standards  for  fugitive  emission 
sources  within  SOCMI,  EPA  published  a 
notice  of  availability  of  reports  and 
comment  period  extension  in  the 
Federal  Register  on  April  14, 1981  (46  FR 
21789).  That  notice  announced  the 
availability  of  several  technical  reports 
that  were  completed  by  EPA's  Office  of 
Research  and  Development  (ORD)  after 
the  standards  had  been  proposed.  EPA 
requested  comments  on  the  ORD  reports 
because  they  contained  results  of 
pertinent  studies.  The  studies  i»ovided 
additional  information  on  VOC 
emissions  and  emission  reductions  for 
fugitive  emission  sources. 

EPA  has  completed  a  review  of  the 
ORD  reports  and  public  comments  on 
these  reports.  Based  on  this  review,  EPA 
has  reached  preliminary  conclusions  on 
the  estimation  methodologies  and  data 
which  most  accurately  reflect  the 
emissions,  emission  reductions  and  cost 
impacts  of  emission  reduction 
techniques  for  fiigitive  emission  sources 
within  SOCMI.  lihese  methodologies 
and  data  will  form  the  basis  for  final 
decisions  on  the  standards  for  fugitive 
emission  sources  of  VOC  within  the 
organic  chemical  manufacturing 
industry.  To  assure  the  best  possible 
basis  for  these  decisions,  EPA  is 
publishing  the  results  of  the  review 
presented  in  an  additional  information 
document  (AID).  The  methodologies  and 
data  used  in  the  BID  for  VOC  fugitive 
emission  sources  are  generally  similar  to 
those  in  the  background  information 
document  for  benzene  fugitive  emission 
sources  for  which  a  standard  was 
proposed  on  January  5, 1981  (46  FR 
1165),  and  in  the  document  that 
discusses  the  control  techniques 
guidelines  for  synthetic  organic 
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chemical,  polymer,  and  resin 
manufactiirin^  equipment.  Therefore,  the 
AID  and  comments  on  the  AH)  will  be 
considered  before  making  final 
decisions  on  standards  for  fugitive 
emission  sources  of  benzene  and  before 
publishing  the  final  document  that 
discusses  the  control  techniques 
guidelines.  It  should  be  understood  that 
the  AID  and  the  conclusions  in  it  may 
not  apply  in  all  respects  to  fugitive 
emission  sources  of  benzene  or  VOC  in 
other  industries.  For  example,  the 
methodologies  for  calculating  SOCMI 
VOC  fugitive  emissions  and  emission 
reductions  presented  in  the  AID  are 
generally  applicable  to  other  VOC 
fugitive  emission  sources.  However, 
data  used  in  the  methodologies  for 
calculating  SOCMI  emissions  are  not 
necessarily  applicable  to  other  source 
categories  where,  for  instance,  better 
data  exist  for  those  source  categories.  A 
summary  of  the  conclusions  presented 
in  the  AID  are  presented  in  the  next 
section  of  this  notice. 

It  should  also  be  understood  that  the 
conclusions  summarized  below  and 
detailed  in  the  AID  do  not  reflect 
decisions  on  final  standards.  These 
decisions  will  not  be  made  until  the 
methodologies  and  data  receive  public 
review. 

Summary  of  Conclurions  and  Changes 

The  principal  conclusions  concern 
which  methodologies  and  data  to  use  in 
estimating  emissions,  emission 
reductions,  and  costs  for  control 
techniques  for  fugitive  emission  sources. 
After  EPA  reviewed  the  methodologies 
and  data  in  the  BID  for  VOC  fugitive 
emission  sources,  in  the  ORD  reports, 
and  in  comments  on  these  reports,  EPA 
concluded  that  the  impacts  presented  in 
the  BID  are  reasonably  valid.  EPA  also 
concluded,  however,  that  new  data  are 
available  and  certain  revisions  to  the 
methodologies  are  possible  to  improve 
estimates  of  emissions,  emission 
reductions,  and  costs  for  fugitive 
emission  soiu-ces. 

Emission  Estimates.  In  the  BID  for 
VOC  fugitive  emission  sources, 
estimates  of  VOC  emissions  are  based 
on  a  comprehensive  study  of  fugitive 
emission  sources  within  petroleum 
refineries.  When  the  standards  were 
proposed,  EPA  considered  data  for 
fugitive  emission  sources  within  SOCMI. 
However,  these  data  were  not  used  in 
making  emission  estimates  because  EPA 
did  not  gather  the  data  for  determining 
emission  factors,  and,  therefore,  EPA 
did  not  consider  them  representative  of 
the  industry. 

In  contrast,  commenters  requested 
that  EPA  use  these  data  and  other  new 
data  in  making  emission  estimates  for 


this  industry.  EPA  agrees  that  these  data 
can  be  used  to  estimate  the  precent  of 
fugitive  emission  sources  which  leak. 
However,  EPA  continues  to  believe  that 
except  for  valves  in  gas  service,  data 
fixim  petroleum  refineries  provide  the 
best  estimates  of  the  quantity  of  VOC 
emissions  from  sources  which  leak.  The 
percent  of  fugitive  emission  sources 
which  leak  and  the  quantity  of  VOC 
emissions  from  sources  which  leak  are 
primary  factors  which  influence  the 
magnitude  of  emission  estimates  for 
VOC  fugitive  emission  sources. 

Data  contained  in  the  ORD  reports  on 
the  percent  of  fugitive  emission  sources 
which  leak  are  based  on  a  cross  section 
of  process  units  within  this  industry  and 
not  a  representative  selection  of  process 
units.  EPA  believes,  however,  that  this 
cross  section  of  process  units  can  be 
used  to  estimate  the  percent  of  fugitive 
emission  sources  which  leak.  Data 
contained  in  the  ORD  reports  and  other 
new  data  on  the  quantity  of  VOC  bom 
sources  which  leak  were  not  developed 
to  estimate  emissions  of  VOC  from 
fugitive  emission  sources.  Rather,  they 
were  developed  to  estimate  the  effect  of 
maintenance  on  fugitive  emission 
sources.  In  contrast,  data  in  the 
petroleum  refinery  study  were 
developed  specifically  to  estimate  the 
magnitude  of  VOC  emissions  bom 
fugitive  emission  sources.  These  data 
can  be  used  to  estimate  the  quantity  of 
VOC  from  sources  which  leak.  After 
comparing  emission  estimates  based  on 
the  petroleum  refinery  study  to  those 
based  on  the  ORD  reports.  EPA 
considers  the  data  on  the  quantity  of 
VOC  bom  petroleum  refinery  sources 
which  leak  to  represent  the  quantity  of 
VOC  ft^m  SOCMI  sources  which  leak, 
except  for  valves  in  gas  service.  For 
valves  in  gas  service,  EPA  has  decided 
to  use  the  data  in  the  ORD  reports  to 
represent  emissions  fix>m  valves  which 
leak.  EPA  considers  emission  estimates 
based  on  these  sets  of  data  to  represent 
the  emissions  of  VOC  from  fugitive 
emissions  sources  within  SOCMI. 

Emission  Reduction  Estimates.  In  the 
BID,  emission  reduction  estimates  were 
based  partly  on  engineering  judgments 
that  were  supported  by  data  obtained  in 
a  study  of  petroleum  refineries  and 
presented  in  Appendix  C  of  the  BID. 
Commenters  requested  that  EPA  use 
data  from  the  ORD  studies  in  estimating 
emission  reductions  for  fugitive 
emission  sources.  As  explained  in  the 
AID,  EPA  has  decided  to  use,  when 
technically  reasonable,  data  from  the 
ORD  studies.  In  addition,  EPA  has 
decided  to  use  a  leak  detection  and 
repair  model  (LDAR  model)  that 
estimates  the  emission  reduction 


effectiveness  and  other  conaequenoes  of 
a  leak  detection  and  repair  program. 

The  LDAR  model  is  more  complex 
than  the  approach  used  in  the  BID  and 
requires  more  data.  The  LDAR  model 
allows  analysis  of  the  impacts  of 
emission  reduction  techniques  on  a  per- 
source  basis.  This  model  also  allows 
better  analysis  of  the  effects  of 
staggered  leak  detection  and  repair 
programs,  such  as  the  program  allowed 
by  the  proposed  standards.  Data  are 
available  to  use  the  LDAR  model  for 
some  fugitive  emission  sources  (ptunps 
in  light  liquid  service  and  valves  in  gas 
and  light  liquid  service);  however,  they 
are  not  available  for  other  fugitive 
emission  sources.  As  a  consequence, 
EPA  plans  to  use  the  LDAR  model  for 
pumps  and  valves  and  the  approach  in 
the  BID  for  other  fugitive  emission 
sources.  Even  though  EPA  will 
reconsider  its  engineering  judgments  in 
the  BID,  EPA  considers  the  approach  in 
the  BID  reasonable -when  it  is  not 
practicable  to  use  the  LDAR  model 

Cost  Aspects.  In  the  BID  for  VOC 
fugitive  emission  sources,  EPA  also 
presented  estimated  costs  of  the 
emission  reduction  techniques  in  the 
BID.  EPA  has  now  reviewed  these 
aspects  of  the  BID  in  light  of  comments 
on  the  BID  and  data  in  the  ORD  reports. 
On  this  basis,  EPA  concludes  that  the 
BID  in  general  continues  to  reflect  EPA's 
technical  conclusions  but  that  some  of 
the  data  used  in  cost  estimates  should 
be  changed.  Even  though  some  of  the 
data  have  changed,  the  cost 
methodology  and  most  of  the  data  used 
in  cost  estimates  have  not  changed.  In 
addition,  EPA  has  adjusted  the  model 
imits  based  on  information  contained  in 
the  ORD  reports. 

Requests  for  ConunentB 

EPA  requests  comments  on  its 
conclusions  concerning  emission 
estimates,  emission  reduction  estimates, 
and  other  aspects  of  EPA  technical 
judgments  and  the  rationale  for  these 
conclusions  as  presented  in  the  AID. 
This  Federal  Register  notice  and  the  AID 
discuss  technical  decisions  only;  they  do 
not  discuss  any  regulatory  decisions. 
Therefore,  EPA  is  requesting  comments 
only  on  its  technical  decisions  and  the 
rationale  for  these  decisions  as 
presented  in  the  AID. 

EPA  specifically  requests  comments 
on  (1)  the  use  nf^^^.nAR  ^od"'  for 
pumps  and  valves  and  (2)  the  data 
selected  by  EPA  for  use  in  estimating 
the  impacts  of  emission  reduction 
techniques  for  fugitive  emission  sources. 
Persons  providing  comments  should  give 
a  complete  technical  explanation  of 
their  view  and.  if  they  disagree  with 
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EPA's  judgments,  recommend 
alternative  methodologies  and  data  to 
be  used  in  estimating  the  impacts  of 
emission  reduction  techniques  for 
fugitive  emission  sources. 

(Sees.  Ill  and  301(a),  Clean  Air  Act  as 
amended  (42  U.S.C.  7411  and  7801(a))) 

Dated:  April  26, 1982. 
Kathleen  M.  B«nnett, 

Assistant  Administrator  for  Air,  Noise,  and 
Radiation. 

[FR  Doc  82-12S27  Filad  5-S-S2;  8:45  un] 
MLUNO  CODE  WW-SO-M 


40  CFR  Parts  122, 123, 124,  and  146 
[W-1-FRL2120-3] 

New  Hampshire  Water  Supply  and 
Pollution  Control  Commission; 
Underground  Injection  Control 
Primacy  Application 

AQENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  comment 

period  and  of  public  hearing. 

SUMMARY:  The  purpose  of  this  notice  is 
to  aimoimce  that:  (1)  The  Environmental 
Protection  Agency  (EPA)  has  received  a 
complete  application  from  the  New 
Hampshire  Water  Supply  and  Pollution 
Control  Commission  requesting 
approval  of  its  Undergroimd  Injection 
Control  program;  (2)  the  application  is 
available  for  inspection  and  copying;  (3) 
public  comments  are  requested;  and  (4) 
a  public  hearing  will  be  held. 

This  notice  is  required  by  the  Safe 
Drinking  Water  Act  as  a  part  of  the 
response  to  the  States  complying  with 
the  statutory  requirement  that  there  be 
an  Underground  Injection  Control 
program  in  designated  States. 

The  proposed  comment  period  and 
public  hearing  will  provide  EPA  the 
breadth  of  information  and  public 
opinion  necessary  either  to  approve, 
disapprove,  or  approve  in  part  and 
disapprove  in  part  the  application  from 
the  New  Hampshire  Water  Supply  and 
Pollution  Control  Commission  to 
regulate  Classes  I,  II.  Ill,  IV,  and  V 
injection  wells. 

DATES:  Requests  to  present  oral 
testimony  should  be  filed  by  May  28, 
1982.  A  public  hearing  will  be  held  Jime 
4, 1982, 10:00  a.m.  Comments  must  be 
received  by  June  7, 1982.  Should  EPA  not 
receive  sufficient  public  comments  or 
requests  to  present  oral  testimony  by 
May  28. 1982.  the  Agency  reserves  the 
right  to  cancel  the  public  hearing. 
ADDRESSES:  Comments  and  requests  to 
testify  may  be  mailed  to  Jerome  ). 
Healey.  Drinking  Water  Branch, 
Environmental  Protection  Agency, 


Region  I,  JFK  Federal  Building.  Boston, 
Massachusetts  02203.  Copies  of  the 
application  and  pertinent  material  are 
available  for  review  and/or  copying 
between  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday  at  the  following 
locations: 
Environmental  Protection  Agency, 

Region  I,  Library,  21st  Floor,  JFK 

Federal  Building,  Boston. 

Massachusetts  02203,  (617)  223-5791 
New  Hampshire  Water  Supply  and 

Pollution  Control  Commission,  P.O. 

Box  95,  Hazen  Drive,  Concord,  New 

Hampshire  03301,  (603)  271-3398. 

The  hearing  will  be  held  in  the  Health 
and  Welfare  Building,  Room  112C, 
Hazen  Drive,  Concord,  New  Hampshire. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  J.  Healey,  Drinking  Water 
Branch,  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Building. 
Boston.  Massachusetts  02203,  (617)  223- 
6486.  Comments  should  also  be  sent  to 
this  address. 

SUPPLEMENTARY  INFORMATION:  The 
appUcation  from  the  New  Hampshire 
Water  Supply  and  Pollution  Control 
Commission  is  for  the  regulation  of  all 
injection  wells  in  the  State.  The 
application  includes  a  description  of  the 
State  Underground  Injection  Control 
program,  copies  of  all  applicable 
regulations  and  forms,  a  statement  of 
legal  authority,  and  the  memorandum  of 
agreement  between  the  New  Hampshire 
Water  Supply  and  Pollution  Control 
Commission  and  the  Region  I  office  of 
the  Environmental  Protection  Agency. 

List  of  Subjects  in  40  CFR  Parts  122, 123, 
124,146 

Hazardous  materials.  Waste 
treatment  and  disposal.  Water  supply. 

Dated:  April  23. 1982. 
Frederic  A  Eidsneas,  Jr., 

Assistant  Administrator  for  Water. 

[FR  Doc.  82-12528  PU«I  5-«-82;  8:45  ami 
BIUJNQ  COOE  UaO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

[CC  Dockat  No.  79-252;  RM-4032] 

Policy  and  Rules  Concerning  Rates  for 
Competitive  Common  Carrier  Services 
and  Facilities  Auttiorizatlon  Therefor, 
Order  Extending  Time  for  Filing 
Comments  and  Reply  Comments 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  extension  of 

CQmment/reply  comment  period. 


summary:  The  Commission  has  granted 
in  part  a  request  by  TRT 
Telecommunications  Corporation 
("TRT")  for  three  week  extension  of 
time  in  which  to  file  Comments  and 
Reply  Comments  in  Further  Notice  of 
Proposed  Rulemaking  (47  FR  17308, 
April  22, 1982).  There  we  asked  the 
pubhc  to  comment  by  April  30, 1982,  on 
our  proposal  to  expand  the  scope  of  the 
Competitive  Carrier  Rulemaking  (45  FR 
76148,  November  18, 1980)  to  include  the 
domestic  operations  of  the  international 
record  carriers  ("IRCs").  The 
Commission  decided  that,  given  its 
interest  in  expediting  consideration  of 
issues  pending  in  the  Competitive 
Carrier  proceeding,  TRT  has  shown 
good  cause  for  an  extension  of  only  two 
weeks. 

DATES:  Under  the  revised  schedule, 
Comments  must  be  received  on  or 
before  May  14, 1982,  and  Reply 
Comments  must  be  received  on  or 
before  May  28, 1982. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  M.  Coffey,  Tariff  Division, 
Common  Carrier  Bureau,  (202)  632-6917. 

SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  April  29. 1982. 
Released:  May  3. 1982. 

1.  On  April  27. 1982.  TRT 
Telecommunications  Corporation 
('TRT")  requested  a  three  week 
extension  of  time  in  which  to  file 
comments  and  replies,  respectively,  in 
the  above-captioned  matter.  See  Further 
Notice  of  Proposed  Rulemaking  ("IRC 
Further  Notice"),  FCC  82-187,  (released 
April  21. 1982).  There,  we  invited  the 
public  to  comment  by  April  30. 1982.  on 
whether  the  international  record  carriers 
("IRCs")  are  non-dominant  in  their 
provision  of  domestic  telex  service,  and 
what  effect  their  entry  will  have  on 
Western  Union  Telegraph  Company's 
market  power.  In  so  doing,  we  proposed 
to  expand  the  scope  of  the  Competitive 
Carrier  Rulemaking  to  include  the  IRCs 
domestic  offerings. ' 

2.  In  support  of  its  request.  TRT  claims 
that  the  IRCs  are  now  undertaking  to 
comply  with  the  requirements  of  the 
Record  Carrier  Competition  Act  of  1981 
("RCCA").  as  well  as  the  Commission's 
order  in  Docket  No.  82-122  for 
establishment  and  implementation  of 
interconnection  arrangements  mandated 


'  Notice  of  Inquiry  and  Proposed  Rulemaking  [CC 
Docket  No.  79-252).  77  FCC  2d  308  [1979),  First 
Report  and  Order,  85  FCC  2d  1  [1980],  Further 
Notice  of  Proposed  Rulemaking.  84  FCC  2A  445      ' 
[1981). 
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by  the  RCCA.  See  Interim  Order.  FCC- 
82-158  (released  April  8. 1982).  TRT 
asserts  that  its  involvement  in  this 
proceeding  has  made  compliance  with    ■ 
the  IRC  Further  Notice's  comment 
period  [i.e.,  seven  days]  unworkable.  In 
any  event,  it  maintains,  assessment  of 
the  IRCs'  non-dominance  will  be 
impossible  until  these  interconnection 
arrangements  have  been  implemented. 

3.  We  disagree  with  the  contention 
that  it  is  premature  for  the  Commission 
to  solicit  information  on  the  IRCs'  role  in 
the  domestic  maricet  As  the 
Commission  itself  observed  in  the  IRC 
Further  Notice,  n.  4,  certain  IRCs 
already  have  effective  tariffs  on  file  for 
provision  of  domestic  telex  service. 


Moreover,  we  believe  that  sufficient 
progress  has  been  made  in  the 
interconnection  proceeding  to  enable 
parties  to  comment  on  the  competitive 
impact  of  the  IRCs  domestic  entry. 

4.  The  mC  Further  Notice  established 
a  relatively  short  comment  period  in 
order  to  facilitate  an  expeditious 
resolution  of  the  issues  pending  in  the 
Competitive  Carrier  dodcet.  While  this 
concern  remains  paramount  we  also 
believe  TRT  has  shown  good  cause  for 
an  extension,  albeit  a  more  limited  one 
than  requested.  We  conclude  that  a  two 
week  extension  of  the  comment  and 
reply  periods,  respectively,  will  best 
enable  us  to  accommodate  these 
competing  considerations.  We  therefore 


will  allow  the  parties  until  May  14, 1962 
to  file  comments,  and  until  May  28, 1962 
to  file  repUes. 

5.  Accordingly,  it  is  ordered  That  the 
petition  for  extension  of  time  filed  by 
TRT  Telecommunications  Corporation  is 
granted  to  the  extent  indicated  above, 
and  is  otherwise  denied. 

6.  It  is  further  ordered  That  this  order 
shall  be  published  in  the  Federal 
Regista,  but  shall  be  effective  upon  its 
release. 

Federal  Communicatioiu  Commission. 
Gary  M.  Epatain. 

Chief,  Common  Carrier  Bureau. 

[FR  Doc  ai-12«44  FIM  S-6-C2:  MS  am] 
■LUNQ  CODE  t711-«1-M  - 
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This  section  of  ttie  FEDERAL  ReclSTER 
contains  documents  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  arvj 
investigations,  committee  meetings,  agency 
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applications  and  agency  statements  of 
orgartization  arxj  functions  are  examples 
of  documents  appearing  In  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Sarvices 

Certain  Stockyards  and  Livestock 
Markets;  Notice  of  Approval  and 
WIttidrawal  of  Approval 

Correction 

In  FR  Doc.  82-9517  appearing  at  page 
15381  in  the  issue  for  Friday,  April  9, 
1982,  please  make  the  foUowing 
correction: 

On  page  15388,  in  the  Grst  column, 
after  the  last  entry  in  the  table 
'"Torrington  Livestock  Commission 
Co."  delete  all  material  to  the  end  of  the 
document.  The  material  to  be  deleted 
begins  with  "The  State  of  New  York" 
and  ends  with  "Services".  The  "FR 
Doc."  line  and  Billing  Code,  however, 
are  correct. 

In  place  of  the  deleted  material  please 
insert  the  following: 

"Effective  Date:  The  foregoing  notice 
shall  become  effective  on  April  9, 1982. 

Done  at  Washington,  D.C.,  this  Sth  day  of 
April  1982. 
I.iCAtwell, 
Deputy  Administrator,  Veterinary  Services. " 

BIUJNQ  COOC  1S0S-41-M 


Rural  Electrification  Administration 

Continental  Telephone  Company  of 
Missouri;  Wentzvllie,  Missouri; 
Proposed  lu>an  Quarantee 

Under  the  authority  of  Pub.  L  93-32 
(87  Stat.  65]  and  in  conformance  with 
applicable  agency  policies  and 
procedures  as  set  forth  in  REA  Bulletin 
320-22,  "Guarantee  of  Loans  for 
Telephone  Facilities,"  dated  February  4, 
1975,  published  in  proposed  form  in  the 
Federal  Register,  September  16, 1974 
(Vol.  39  No.  180,  pages  33228-33229], 
notice  is  hereby  given  that  the 
Administrator  of  REA  will  consider 


providing  a  guarantee  supported  by  the 
full  faith  and  credit  of  the  United  States 
of  America  for  a  loan  in  the 
approximate  amount  of  $32,500,000  to 
Continental  Telephone  Company  of 
Missouri,  Wentzville,  Missouri.  The  loan 
funds  will  be  used  to  finance  the 
construction  of  facilities  to  extend 
telephone  service  to  new  subscribers, 
and  improve  telephone  service  for 
existing  subscribers. 

LegaBy  organized  lending  agencies 
capable  of  making,  holding  and 
servicing  the  loan  proposed  to  be 
guaranteed  may  obtain  information  and 
details  of  the  proposed  project  from  Mr. 
Eugene ).  Fix,  President,  Continental 
Telephone  Company  of  Missouri,  P.O. 
Box  307,  Wentzville.  Missouri  63385. 

To  assure  consideration,  proposals 
must  be  submitted  June  7, 1982  to  Mr. 
Eugene  J.  Fix.  The  right  is  reserved  to 
given  such  consideration  and  make  such 
evaluation  or  other  disposition  of  all 
proposals  received,  as  Continental 
Telephone  Company  of  Missouri  and 
REA  deem  appropriate.  Prospective 
lenders  are  advised  that  it  is  anticipated 
that  financing  for  this  project  will  be 
available  from  the  Federal  Financing 
Bank  under  a  standing  loan  commitment 
agreement  with  the  Rural  Electrification 
Administration. 

Copies  of  REA  Bulletin  320-22  are 
available  from  the  Director,  Office  of 
Information  and  Public  Affairs,  Rural 
Electrification  Administration,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
10.851 — ^Rural  Telephone  Loans  and 
Loan  Guarantees. 

Dated  at  Washington,  D.C,  this  29th  day  or 
April.  1962. 
Harold  V.  Hunter, 

Administrator,  Rural  Electrification 
Administration. 

[FR  Doc  82-12S4S  FUad  5-9-62:  «:4S  un] 
MLUNQ  COOC  S410-1S-4I 


Soil  Conservation  Service 

Cushman  Road  Agricultural  Land 
Drainage  RC&D  Measure,  New  York; 
Finding  of  No  Significant  impact 

aqency:  Soil  Conservation  Service. 
USDA. 

action:  Notice  of  a  finding  of  no 
significant  impact. 


summary:  Pursuant  to  Section  102(2](C) 
of  the  National  Environmental  Policy 
Act  of  1960;  the  Council  on 
Envirorunental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Cushman  Road  Agricultural  Land 
Drainage  RC&D  Measure  Plan,  Franklin 
Countyi  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paul  A.  Dodd,  State  Conservationist 
Soil  Conservation  Service,  James  M. 
Hanley  Federal  Building,  100  S.  Clinton 
Street,  Room  771,  Syracuse,  New  York 
13260,  telephone  (315)  423-5521. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that    '^ 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Paul  A.  Dodd,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  argicultural 
land  drainage  to  relieve  wetness 
problems  that  are  extensive  enough  to 
adversely  effect  the  communities 
efficiency  of  land  use.  level  of  income, 
and  quality  of  the  environment  The 
planned  works  of  improvement  include 
modification  of  8,225  feet  of  existing 
channel  by  clearing  and  deepening  to  a 
depth  of  approximately  5  feet 
revegetation  of  disturbed  areas,  and 
installation  of  side  inlets  for  surface 
water  control. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
addb^ss.  Basic  data  developed  during     ' 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Paul  A.  Dodd. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register.  (June 
7. 1982). 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-8S 
regarding  state  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable] 

Dated:  April  26. 1962. 
Paul  A.  Dodd, 
State  Conservationist 

(FR  Doc  ai-i22aa  FUad  S-6-82:  S:45  amj 
■LUNO  COM  3410-W-ll 
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Asticou  Qardens  RC&D  Measure, 
Maine;  Rnding  of  No  Slgnmcant 
Impact 

agency:  Soil  Conservation  Service, 
USDA. 

ACnoic  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1960;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  diat  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Asticou  Gardens  Critical  Area 
Treatment  RC&D  Measure,  Hancock 
County,  Maine. 

RM  FURTHCR  INFORMATION  CONTACT: 

Mr.  Billy  R.  Abercrombie,  State 
Conservationist,  Soil  Conservation 
Service,  USDA  Office  Building, 
University  of  Maine,  Orono,  Maine 
04473.  telephone  (207)  866-2132. 
SUPPLSMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Billy  R.  Abercrombie,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for 
critical  area  treatment  The  planned 
works  of  improvement  include  removing 
sediment  and  installing  two  sediment 
basins.  Conservation  practices  include 
sediment  control  basins  and  seeding. 

The  Notice  of  a  Finding  of  "No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 


file  and  may  be  reviewed  by  contacting 
Mr.  Billy  Abercrombie. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register  (June 
7, 1982). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901.  Resource  Conservation 
and  Development  F>rogram.  Office  of 
Management  and  Budget  Circular  A-85 
regarding  state  and  local  clearinghouse 
review  of  Federal  and  federaUy  assisted 
programs  and  projects  is  applicable) 

Dated:  April  28. 1962. 
Billy  R.  Abercrombie. 
State  Conservationist. 

(FR  Doc  81-12379  Pibd  S-e-«2;  ft«5  ubJ 
MLLMQ  CODE  3410-1«-M 


COMMISSION  ON  CIVIL  RIGHTS 

Massachusetts  Advisory  Committee; 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Massachusetts 
Advisory  Committee  to  the  Commission 
will  convene  at  lOiOO  a.m.,  and  will  end 
at  12  noon,  on  May  26. 1982.  at  the  New 
England  Regional  Office,  55  Summer 
Street,  8th  Floor,  Boston.  Massachusetts, 
02110.  The  purpose  of  this  meeting  is  to 
hold  a  news  conference  to  issue  a  report 
on  teacher  layoffs  and  to  announce  a 
new  project  on  successful  affirmative 
action  efforts  in  Massachusetts. 

Persons  desiring  additional 
information  should  contact  the 
Chairperson,  Bradford  E.  Brown,  17 
Roberta  Jean  Circle,  Post  Office  Box  95, 
East  Falmouth.  Massachusetts.  02536. 
(617)  548-5123  or  the  New  England 
Regional  Office,  55  Summer  Street  8th 
Floor,  Boston.  Massachusetts,  02110. 
(617)  223-4671. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C..  May  4, 1982. 
lohn  I.  Binkley, 
Advisory  Committee  Management  Officer. 

[FK  Doc  82-1ZS06  Piled  S-6-S2: 8:45  am) 
■LUNO  CODE  (SSS-OI-M 


Oregon  Advisory  Committae;  Agenda 
and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  RuJes  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Oregon  Advisory 
Committee  to  the  Commission  will 
convene  at  12.-00  p.m.,  and  will  end  at 
5:00  p.m.,  on  May  26, 1982,  at  the 
Portland  Hilton,  921  South  West  Sixth, 


in  the  Studio  Suite,  Portland.  Oregon. 
97204.  The  purpose  of  this  meeting  is  to 
orientate  the  new  members  of  the 
Advisory  Committee  and  to  discuss 
program  plans  for  the  remaining  period 
of  Fiscal  Year  1982. 

Persons  desiring  additional 
information  or  planning  a  presentation 
to  the  Committee  should  contact  the 
Chairpersoa  Thomas  J.  Sloan.  215  North 
West  Orchard  Drive.  Portland.  Oregon. 
97229.  (503)  627-8127  or  the 
Northwestern  Regional  Office.  915 
Second  Avenue.  Room  2852.  Seattie 
Washington.  98174.  (206)  442-1246. 

The  meeting  will  be  conducted  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  Commission. 

Dated  at  Washington.  D.C.  May  4. 1982. 
John  L  Binkley, 
Advisory  Committee  Management  Officer. 

(FK  Doc  aZ-USOB  FOed  5-6-82: 8:45  ■■) 
BUJMQ  CODE  tS36-ei-« 


Texas  Advisory  Committee;  Agenda 
and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Texas  Advisory 
Committee  to  the  Commission  will 
convene  at  8:30a.  and  will  end  at  lOMlp, 
on  May  27, 1982.  at  the  ^eraton  Crest 
Inn,  111  East  First  Street,  Austin.  Texas. 
Hie  purpose  of  this  meeting  will  be  to 
conduct  a  consultation  on  block  grants 
in  Texas. 

Persons  desiring  additional 
information  or  planning  a  presentaticm 
to  the  Committee,  should  contact  the 
Chairperson.  Dr.  Denzer  Burke.  1421 
Pine  Street.  Texarkana.  Texas  75501. 
(214)  794-9741  or  the  Southwestern 
Regional  Office.  Heritage  Maza.  418 
South  Main.  San  Antonio.  Texas  78204. 
(512)  229-5570. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C.  May  4. 19BZ. 
laim  L  BioUBy. 
Advisory  Committee  Management  Officer. 

(FR  Doc  tt-ltsar  FOed  5-a-8£  8:46  uj 


Virginia  Advisory  Committee,  Agenda 
and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rides  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Virginia  Advisory 
Committee  to  the  Commission  will 
convene  at  liOOp  and  will  end  at  5.-00p. 
on  May  20. 1982.  at  the  John  Marshall 
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Hotel  Fifth  and  Franklin  Streets, 
Richmond.  Virginia  23219.  The  purpose 
of  this  meeting  is  to  discuss  plans  for  a 
forum  on  migrant  and  seasonal 
farmworkers,  and  programs  plans  for 
the  remainder  of  the  fiscal  year  1982. 

Persons  desiring  additional 
information  or  pltmning  a  presentation 
to  the  Committee,  should  contact  the 
Chairperson,  Reverend  Curtis  W.  Harris, 
209  Terminal  Street  Hopewell,  Virginia 
23860,  (804)  458-7404  or  the  Mid-Atlantic 
Regional  Office,  2120  L  Street.  North 
West  Room  5ia  Washington.  D.C. 
20037,  (202)  254-6670. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C.  May  4. 1982. 
John  I.  Binklay, 

Advisory  Committee  Management  Officer. 

|FR  Doc.  8Z-USn  FIM  S-e-BZ:  SvtS  u] 

MUMQ  cow  ssas-ai-ii 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoepheric 
Admlnietratlon 

Gulf  of  Mexico  Flahery  Management 
CouncM;  Public  Meeting* 

AOENCY:  National  Marine  Fisheries 
Service.  NOAA. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council,  established  by 
Section  302  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Pub.  L  94-265],  will  meet  to  review 
status  reporis  on  the  development  of 
fishery  management  plans,  consider 
foreign  fishing  applications,  if  any,  and 
conduct  other  fishery  management 
business. 

DATES:  The  public  meetings  will 
convene  on  Wednesday,  June  2, 1982,  at 
approximately  10:30  a.m.,  and  will 
adjourn  at  approximately  5  p.m.; 
reconvene  on  Thursday,  June  3, 1982,  at 
approximately  8:30  a.m.,  and  will 
adjourn  at  approximately  noon. 
AODflESS:  The  public  meetions  will  take 
place  at  the  Prince  Charles  Room  of  the 
Oak  Manor  Motor  Hotel,  8181  Airline 
Highway,  Baton  Rouge,  Louisiana. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gulf  of  Mexico  Fishery  Management 
Council,  Lincoln  Center,  Suite  881,  5401 
West  Kennedy  Boulevard.  Tampa. 
Florida  33609,  Telephone:  (813)  228-2815. 

Dated:  May  3, 1982. 
Jack  L.  Falls. 

Chief,  Administrative  Support  Staff,  National 
Marine  Fisheries  Service. 

(FR  Doc  8^12403  FUad  S-«-a2: 8:46  un| 
MJJNQ  COOC  *610-2a^ 


Taking  of  Engangered  Spedee; 
Iseuance  of  Pennit    - 

On  October  1, 1981,  Notice  was 
published  in  the  Federal  Register  (46  FR 
48324)  that  an  application  had  been  filed 
with  the  Fish  and  Wildlife  Service  by 
Lawler,  Matusky  and  Skelly  Engineers, 
One  Blue  Hill  Plaza,  Peal  River,  New 
York  10965  for  a  permit  to  capture, 
weigh,  measure,  and  release  shortnose 
sturgeon  [Acipenser  brevirostnun)  in  the 
Hudson  River  diring  fisheries  monitoring 
research.  The  application  was 
transmitted  to  the  National  Marine 
Fisheries  Service  for  processing. 

Notice  is  hereby  given  that  on  May  3, 
1982,  and  as  authorized  by  the 
provisions  of  the  Endangered  Species 
Act  of  1973  (16  U.S.C.  1531-1543),  the 
National  Marine  Fisheries  Service 
issued  a  Scientific  Purposes  Permit  for 
the  above  taking  to  Lawler,  Matusky 
and  SkeUy  Engineers,  subject  to  certain 
conditions  set  forth  therein. 

Issuance  of  this  Permit  as  required  by 
the  Endangered  Species  Act  of  1973,  is 
based  on  the  finding  that  such'  Permit: 
(1)  Was  applied  for  in  good  faith;  (2)  will 
not  operate  to  the  disadvantage  of  th^ 
endangered  species  which  is  the  subject 
of  the  Permit;  and  (3)  will  be  consistent 
with  the  purposes  and  policies  set  forth 
in  Section  2  of  the  Act 

The  Permit  is  available  for  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service, 
3300  Whitehaven  Street  NW., 
Washington,  D.C;  and 

Regional  Director,  National  Marine 
Fisheries  Service.  Northeast  Region, 
Federal  Building,  14  Elm  Street, 
Gloucester,  Massachusetts  01930. 
Dated:  May  3, 1982. 

Richard  B.  Roe. 

Acting  Director,  Off  ice  of  Marine  Mammals 

and  Endangered  Species,  National  Marine 

Fisheries  Service. 

[FR  Doc  82-12401  Piled  5-6-8%  8:45  am) 
MLUNQ  COOE  M10-22-M 


Southeaet  Fleherles  Center; 
Modification 

Notice  is  hereby  ^ven  that  pursuant 
to  the  provisions  of  S  216.33  (d)  and  (e) 
of  the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216)  the  Scientific  Research 
Permit  No.  267  issued  to  the  Southeast 
Fisheries  Center,  National  Marine 
Fisheries  Service.  75  Virginia  Beach 
Drive,  Miami.  Florida  33149  (44  FR 
37024)  is  modified  as  follows: 

Section  B-2  is  deleted  and  replaced  by  the 
following:  "2.  This  Permit  is  valid  with 


respect  to  the  authorized  taking  until 
Deconber  31. 1964." 

This  modification  becomes  effective 
May  7. 1982. 

llie  Permit  as  modified  and 
documentation  pertaining  to  the 
modification  are  available  for  review  in 
the  following  offices: 
Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

3300  Whitehaven  Street  NW.. 

Washington.  D.C;  and 
Regional  Director,  Southeast  Region. 

National  Marine  Fisheries  Service.  75 

Virginia  Beach  Drive.  Miami.  Florida 

33149. 

Dated-  April  28, 1982. 
Richard  B.  Roe. 

Acting  Director,  Office  of  Marine  Mammals 
and  Endangered  Species,  National  Marine 
Fisheries  Service. 

(FR  Doc  8Z-1MB  FIM  S-e-8£  8:48  am) 
BHJJNQ  COOC  MIO-Za-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Ad)usting  the  Level  of  Restraint  for 
Certain  Cotton  Fabrics  From  Thailand 

May  4, 1982. 

AOENCY:  Conunittee  for  the 
Implementation  of  Textile  Agreements. 
ACTION:  Increasing  by  3  million  square 
yards  the  consultation  level  of  8  million 
square  yards  established  for  other 
woven  cotton  fabrics,  such  as  lawn  and 
voile,  among  others,  in  Category  320, 
produced  or  manufactured  in  Thailand 
and  exported  during  the  twelve-month 
period  which  bagan  on  January  1, 1982. 
The  new  level  will  be  11  million  square 
yards. 

(A  detailed  described  description  of  the 
textile  categories  in  terms  of  T.S.U.S.A. 
numbers  was  published  in  the  Federal 
Register  on  February  28. 1980  (45  FR 
13172),  as  amended  on  April  23, 1980  (45 
FR  27463),  August  12, 1980  (45  FR  53506), 
December  24, 1980  (45  FR  85142),  May  5, 
1981  (46  FR  25121),  October  5, 1981  (46 
FR  48963),  October  27, 1981  (46  FR 
52409),  and  February  9. 1982  (47  FR 
5926)). 

summary:  The  Bilateral  Cotton.  Wool, 
and  Man-Made  Fiber  Textile  Agreement 
of  October  4, 1978,  as  amended,  between 
the  Governments  of  the  United  States 
and  Thailand  provides  consultation 
levels  for  certain  categories  of  textile 
products,  such  as  Category  320,  which 
are  not  subject  to  specific  ceilings  and 
which  may  be  adjusted  upon  agreement 
between  the  two  governments.  At  the 
request  of  the  Government  of  Thailand, 


the  Government  of  the  United  States  has 
agreed  to  increase  the  level  for  cotton 
textile  products  in  Category  320  by  3 
million  square  yards  to  11  million  square 
yards. 

EFFECTIVE  DATE:  May  4. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gordana  Slijepcevic,  International 
Trade  Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230  (202/377-4212). 
SUPPLEMENTARY  INFORMATION:  On 
December  18, 1981,  there  was  published 
in  the  Federal  Register  (46  FR  61689)  a 
letter  dated  December  14, 1981  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
establishing  levels  of  restraint  for 
certain  categories  of  cotton,  wool,  and 
mtm-made  fiber  textile  products,  which 
may  be  entered  into  the  United  States 
for  consumption,  or  withdrawn  from 
warehouse  for  consumption,  during  the 
twelvenmonth  period  which  began  on 
January  1, 1982.  The  letter  published 
below  from  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  to  the  Commissioner 
of  Customs  amends  the  letter  of 
December  14, 1981  to  prohibit  entry  into 
the  United  States  for  consumption,  or 
withdrawal  from  warehouse  for 
consumption,  of  cotton  textile  products 
in  Category  320.  produced  or 
manufactiu^d  in  Thailand  and  exported 
during  die  twelve-month  period  which 
began  on  January  1, 1982  and  extends 
through  December  31, 1982,  in  excess  of 
the  increased  level  of  11  million  square 
yards. 
Paul  T.  ODay, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
May  4. 1962. 

Committee  for  the  Implementation  of  Textile 
Agreements 

Commisaioner  of  Customs, 
Department  of  the  Treasury,  Washington, 
D.C.  20229. 

Dear  Mr.  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
December  14, 1981,  from  the  Chairman  of  the 
Committee  for  the  Implementation  of  Textile 
Agreements  which  directed  you  to  prohibit 
entry  during  the  twelve-month  period  which 
began  on  January  1, 1982  and  extends  through 
December  31, 1982  of  cotton,  wool,  and  man- 
made  fiber  textile  products  in  certain 
specified  categories,  produced  or 
manufactured  in  Thailand,  in  excess  of 
designated  levels  of  restraint. 

Under  the  terms  of  the  Arrangement 
Regarding  International  Trade  in  Textiles 
done  at  Geneva  on  December  20, 1973,  as 
extended  on  December  15. 1977  and 
December  22, 1981;  pursuant  to  the  Bilateral 
Cotton,  Wool,  and  Man-Made  Fiber  Textile 
Agreement  of  October  4, 1978,  as  amended, 
between  the  Governments  of  the  United 
States  and  Thailand:  and  in  accordance  with 
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the  provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended  by  Executive 
Order  11951  of  January  6, 1977,  you  are 
directed  to  prohibit  effective  on  May  4, 1982 
and  for  the  twelve-month  period  beginning  on 
January  1, 1962  and  extending  through 
December  31, 1982,  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  textile 
products  in  Categories  320,  produced  or 
manufactured  in  Thailand,  in  excess  of  11 
million  square  yards. ' 

The  actions  taken  with  respect  to  the 
Government  of  Thailand  and  with  respect  to 
imports  of  cotton  textile  products  have  been 
determined  by  the  Committee  for  the 
Implementation  of  Textile  Agreements  to 
involve  foreign  affairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  such 
actions,  fall  within  the  foreign  affairs 
exception  to  the  rule-making  provisions  of  5 
U.S.C.  553.  This  letter  will  be  pubUshed  in  the 
Federal  Register. 

Sincerely, 

Paul  T.  O'Day, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc  S2-I2»t3  FUed  »-S-8Z:  11.-13  am] 
MLLINQ  COOC  3610-2S-M 


COPYRIGHT  ROYALTY  TRIBUNAL 
[CRT  Dock*!  No.  80-4] 

Partial  Distribution  of  1979  Cattle 
Royalty  Fees;  Request  for  Comments 

agency:  Copyright  Royalty  Tribunal. 
ACTION:  Request  for  comments  on 
possible  partial  distribution  of  the  1979 
cable  royalty  fees. 

summary:  The  Copyright  Royalty 
Tribunal  (Tribunal)  published  in  the 
Federal  Register  of  March  8. 1982  (47  FR 
9879-9900)  its  fiinal  determination 
concerning  the  1979  Cable  Royalty  Fees 
Distribution  Proceeding. 

Several  parties  filed  petitions  for 
judicial  review  of  the  Tribunal's  final 
determination.  On  April  23. 1982,  a  joint 
motion  for  a  partial  distribution  of  50% 
of  the  1979  cable  royalty  fees  to  the 
claimant  categories  in  the  same 
proportionate  shares  as  the  categories 
were  allocated  in  the  Tribunal's  Notice 
of  Final  Determination  (47  FR  9879)  was 
filed  with  the  Tribunal  by  the  following 
parties: 

1.  Program  Suppliers,  represented  by 
the  MPAA  and  the  following  other 
companies  in  this  category:  Multimedia, 
SIN,  Mutual  of  Omaha  and  NAB. 

2.  Joint  Sports  Claimants  and  NCAA. 

3.  Public  Broadcasting  Service. 

4.  U.S.  Television  Broadcasters. 


5.  Music  Performing  Rights  Societies 
(ASCAP,  BMI,  SESAC). 

6.  Canadian  Television  Broadcasters. 

7.  National  Public  Radio. 

The  Tribimal  approved  a  similar 
motion  in  the  1978  Cable  Royalty  Fees 
Distribution  Proceeding  (46  FR  21637), 
which  order  was  upheld  by  the  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit.  , 

The  Tribunal  now  invites  comments 
on  whether  there  should  be  a  partial 
distribution  of  the  1979  cable  royalty 
fees.  Any  comments  on  this  subject  shall 
be  submitted  not  later  than  May  20, 
1982.  Reply  comments  may  be  submitted 
not  later  than  May  24. 1982.  The 
Tribunal  will  consider  this  item  at  a 
meeting  to  be  held  on  May  26. 1982  at 
2.-00  pjn.  at  the  Postal  Rate  Commission. 
2000  L  Street,  N.W.,  Room  500, 
Washington,  D.C.  20036. 


:  Comments  shall  be  addressed 
to  the  Chairman,  Copyright  Royalty 
Tribunal,  1111  20th  Street.  N.W.,  Rm.  450 
Washington.  D.C.  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 

Commissioner  Frances  Garcia. 
Chairman.  (202)  653-5157. 

Dated:  May  4, 1962. 
nances  Garda, 
Chairman. 

int  Doc  82-12S3S  Filed  S-e-82:  fc45  un) 
BHJJNQ  COOC  1410-01-11 


DEPARTMENT  OF  DEFENSE 


'  The  level  of  reitraint  has  not  been  adjiuted  to 
reflect  any  importi  after  December  31, 1961. 


Department  of  ttte  Army 

Intent  To  Grant  a  Limited  Exclusive 
Ucense  to  Swiss  Serum  and  Vacdno 
Institute  Berne 

Pursuant  to  the  provisions  of  the 
General  Services  Administration's 
temporary  licensing  regulations,  the 
Department  of  the  Army  announces  its 
intention  to  grant  to  Swiss  Serum  and 
Vaccine  Institute  Berne  of  Berne, 
Switzerland,  a  limited  exclusive  license 
under  U.S.  Patent  Application  Serial 
Nimiber  289,013  filed  July  31. 1981, 
entitied  "Oral  Vaccine  for  Immunization 
Against  Enteric  Disease"  invented  by 
Samuel  B.  Formal. 

This  license  will  be  granted  imless 
compelling  reasons  for  not  granting  such 
a  license  are  received  by  the  Chief, 
Intellectual  Property  Division,  Office  of 
The  Judge  Advocate  General, 
Department  of  the  Army,  Washington, 
DC  20310  within  60  days  of  Uiis  notice. 

For  further  information  concerning 
this  notice,  contact:  LTC  Neil  K. 
Nydegger.  HQDA  (DAJA-IP)  Pentagon. 
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Room  2D  444,  Washington.  DC  203ia 
Telephone  No.  695-9356. 
lokn  O.  Roach  O. 

Anny  Liaison  Officer  With  the  FederaJ 
Register. 

[FK  Doc  *a-12M0  niad  S-S-aK  8:45  aaj 
■LLMaCODE  1710 


Office  Of  ttw  Secretary 

Defense  Science  Board  Taafc  Force  on 
Continuous  Patrol  Aircraft  (CPA): 
Advisory  Committee  Meeting 

The  Defense  Science  Board  Task 
Force  on  Continuous  Patrol  Aircraft  will 
meet  in  closed  session  on  May  28 1982  in 
Washington,  D.C. 

The  mission  of  the  mission  of  the 
Defense  Science  Board  is  to  advise  the 
Secretary  of  Defense  and  the  Under 
Secretary  of  Defense  for  Research  and 
Engineering  on  overall  research  and 
engineering  poUcy  and  to  provide  long- 
range  guidance  to  the  Department  of 
Defense  in  these  areas. 

At  the  meeting  on  28  May  1982,  the 
Task  Force  will  continue  discussions  on 
the  survivability  of  continuous  patrol 
aircraft. 

In  accordance  with  5  U.S.C.  App.  1 
S  10(d]  (1976),  it  has  been  determined 
that  this  Defense  Science  Board  Task 
Force  meeting  concerns  matters  Ifsted  in 
5  U.S.C.  §  552b(c)(l)  (1976J.  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 
M.  S.  HMly. 

OSD  FederaJ  Register  Liaison  Officer, 
Department  of  Defense. 
May  4. 1962. 

[FK  Doc  82-12488  Filed  S-S-82:  8:45  un) 
■UJNOCOOC  MW-tt-M 


Defense  Science  Board  Tasic  Force  on 
Rapid  Depioyment  Forces  (RDF): 
Advisory  Committee  Meeting  . 

The  Defense  Science  Board  Task 
Force  on  Rapid  Deployment  Forces  will 
meet  in  closed  session  on  2-3  ]une  1982 
at  MacDill  Air  Force  Base,  Florida. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  overall  research  and  engineering 
policy  and  to  provide  long-range 
guidance  to  the  Department  of  Defense 
in  these  areas. 

At  the  meeting  on  2-3  June  1982,  the 
Task  Force  will  conclude  discussions  on 
the  application  of  technology  to  rapidly 
deploying  forces. 

In  accordance  with  5  U.S.C.  App.  1 
S  10(d)(1976).  it  has  been  determined 
that  these  Defense  Science  Board  Task 
Force  meetings  concern  matters  listed  in 


5  U.S.C.  552b(c)(l)(197e),  and  that 
accordingly  tliis  meeting  will  be  closed 
to  the  public. 
M.  S.  Haoly. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
May  4, 1982. 

[FK  Doc  82-12487  FUad  $-6-82: 8^tt  amj 
BttUNO  CODE  M10-01-M 

DEPARTMENT  OF  ENERGY 

Deiegadon  of  Authority  to  Issue 
interpretations  of  DOE  Rsguiations  to 
ttie  Assistant  General  Counsel  for  Coal 
Regulations,  tiw  Assistant  General 
Counsel  for  Conservation  and 
Renewable  Energy,  tho  Assistant 
General  Counsel  for  Natural  Gas  and 
Mineral  Leasing  and  ttie  Assistant 
General  Counsel  for  Regulatory 
Oversigitt 

agency:  Department  of  Energy. 
action:  Notice  of  delegations. 

summary:  Notice  is  hereby  given  of 
delegations  of  the  DOE  General 
Counsel's  authority  to  issue 
interpretations  of  the  DOE  regulations, 
to  the  Assistant  General  Counsel  for 
Coal  Regulations,  the  Assistant  General 
Counsel  for  Conservation  and 
Renewable  Energy,  the  Assistant 
General  Counsel  for  Natural  Gas  and 
Mineral  Leasing,  and  the  Assistant 
General  Counsel  for  Regulatory 
Oversight.  In  light  of  the  dissolution  of 
the  Office  of  Interpretations  and 
Rulings,  the  delegation  of  authority  to 
issue  interpretations  of  the  DOE 
regulations  to  the  Assistant  General 
Counsel  for  Interpretations  and  Rulings 
has  been  revoked.  In  its  place,  the 
above-referenced  Assistant  General 
Counsels  have  been  delegated  the 
authority  to  issue  interpretations  of 
regulations  for  which  they  are 
responsible. 

EFFECTIVE  DATE:  April  27. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  D.  Sherman,  Office  of  General 
Counsel,  Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington.  D.C.  20585;  (202)  252-8618. 

Issued  in  Washington,  D.C.  on  April  27, 
1982. 
R.  Teniwy  Johiiaon, 

General  Counsel. 

Delegation  of  Authority  to  th«  Assistant 
General  Counsel  for  Natural  Gas  and  Mineral 
Laasing 

Pursuant  to  the  authority  vested  in  me  as 
the  General  Counsel  of  the  Department  of 
Energy  (DOE),  there  is  hereby  delegated  to 
the  Assistant  General  Counsel  for  Natural 
Gas  and  Mineral  Leasing,  on  a  nonexclusive 
basis,  the  authority: 

(1)  To  issue  interpretations  of  regulations 


promulgated  under  the  Natural  Gas  Act  and 
the  Natural  Gas  Policy  Act. 

(2)  To  sign  and  documents,  relating  to  such 
interpretations,  submitted  to  the  Fedaral 
Register  for  pubUcation. 

The  authority  delgated  herein  shall  not  be 
further  delegated  in  whole  or  in  part. 

In  exercising  the  authority  delegated  by 
this  Order,  the  delegate  shaU  be  governed  by 
the  rules  and  regulations  of  DOE  and  the 
poUcies  and  procedures  prescribed  by  the 
General  Counsel  or  his  delegate(s). 

All  actions  pursuant  to  any  authority 
delegated  prior  to  this  Order  or  pursuant  to 
any  authority  delegated  by  this  Order  taken 
prior  to  and  in  effect  on  the  date  of  this  Order 
are  hereby  confirmed  and  ratified,  and  shall 
remain  in  full  force  and  effect  as  if  taken 
under  this  Order,  unless  or  until  rescinded, 
amended  or  superseded. 

Nothing  in  this  Order  shall  preclude  the 
General  Counsel  from  exercising  any  of  the 
authority  so  delegated  whenever  in  his 
judgment  his  exercise  of  such  authority  is 
necessary  or  appropriate  to  administer  the 
functions  vested  in  him. 

The  authority  delegated  on  April  6, 1978  to 
the  Assistant  General  Counsel  for 
Interpretations  and  Rulings  is  revoked. 

This  Order  is  effective  April  27, 1982. 
R.  Tenney  Johnson. 
General  Counsel 

DelagatioD  of  Antfaority  to  lh«  Assistant 
General  Counsel  for  Coal  Regulatioas 

Pursuant  to  the  authority  vested  in  me  as 
the  General  Counsel  of  the  Department  of 
Energy  (DOE),  there  is  hereby  delegated  to 
the  Assistant  General  Counsel  for  Coal 
Regulations,  on  a  nonexclusive  basis,  the 
authority: 

(1)  To  issue  interpretations  of  regulations 
promulgated  luider  the  Power  Plant  and 
Industrial  Fuel  Use  Act  of  1978  and  the 
Energy  Supply  and  Enviroimiental 
Coordination  Act  of  1974. 

(2)  To  sign  any  documents,  relating  to  such 
interpretations,  submitted  to  the  Federal 
Register  for  pubUcation. 

The  authority  delegated  herein  shall  not  be 
further  delegated  in  whole  or  in  part. 

In  exercising  the  authority  delegated  by 
this  Order,  the  delegate  shall  be  governed  by 
the  rules  and  regulations  of  DOE  and  the 
policies  and  procedures  prescribed  by  the 
General  Counsel  or  his  delegate(8]. 

All  actions  pursuant  to  any  authority 
delegated  prior  to  this  Order  or  pursuant  to 
any  authority  delegated  by  this  Order  taken 
prior  to  and  in  effect  on  the  date  of  this  Order 
are  hereby  confirmed  and  ratified,  and  shall 
remain  in  full  force  and  effect  as  if  taken 
under  this  Order,  unless  or  until  rescinded, 
amended  or  superseded. 

Nothing  in  this  Order  shall  preclude  the 
General  Counsel  &om  exercising  any  of  the 
authority  so  delegated  whenever  in  his 
judgment  his  exercise  of  such  authority  is 
necessary  or  appropriate  to  administer  the 
functions  vested  in  him. 

The  authority  delegated  on  April  8, 1978  to 
the  Assistant  General  Counsel  for 
Interpretations  and  Rulings  to  issue  inter- 
pretations is  revoked. 


This  CMa  IB  effective  April  27, 1982. 
R.  Tenney  fohnaon. 
General  Counsel. 

IMegatloa  of  Autfaotity  to  the  Adiiig 
Aaiietut  Genanl  Counari  for  CooMrvatiaii 
and  Raoawable  Enany 

Pumiant  to  the  authority  vested  in  me  as 
the  G«ieral  Counsel  of  the  Department  of 
Enetgy  (DOE),  there  is  hereby  delegated  to 
the  Assistant  General  Counsel  for 
Conservation  and  Solar  Energy,  on  a 
nonexcluaive  basis,  the  authority: 

(1)  To  issue  interpretations  of  regulations 
promulgated  under  the  Energy  Security  Act 
the  Eneigy  Policy  and  Conservation  Act;  the 
Automobile  Fuel  EfRdency  Act:  the 
Emergency  Enogy  Conservation  Act  of  1879; 
die  Energy  Conservation  and  Production  Act 
the  Natiotial  Energy  Conservation  Policy  Act 
and  the  National  Energy  Extension  Service 
Act 

(2)  To  sign  any  documents,  relating  to  such 
interpretations,  submitted  to  the  Federal 
Regtstar  for  publication. 

The  authority  delegated  herein  shall  not  be 
further  delegated  in  whole  or  in  part 

bi  exercising  die  authority  delegated  by 
this  Order,  the  delegate  shall  be  governed  by 
the  rules  and  regulatioiu  of  DOE  and  the 
poUdes  and  procedures  prescribed  by  the  - 
General  Counsel  or  his  delegate(8). 

AH  actions  pursuant  to  any  authority 
delegated  prior  to  this  Order  or  pursuant  to 
any  authority  delegated  by  this  Order  taken 
prior  to  and  in  eSitct  on  the  date  of  this  Order 
are  hereby  confirmed  and  ratified,  and  shall 
remain  in  full  force  and  effect  a*  if  taken 
under  this  Order,  unleas  or  until  rescinded, 
amended  or  superseded. 

Nothing  in  dds  Order  shall  predude  the 
General  Counsel  from  exercising  any  of  the 
authority  so  delegated  whenever  in  his 
judgment  his  exercise  of  such  authority  is 
necessary  or  appropriate  to  administer  the 
functions  vested  in  him. 

The  authority  delegated  on  April  6, 1978  to 
the  Assistant  General  Counsel  for 
IntetpretaticHU  and  Rulings  is  revoked. 

This  Order  is  effective  April  27. 1982. 
R.  Tenney  )ohnson.  $ 

General  Counsel. 

IMogatiaa  of  Authority  To  the  Assistant 
G«Mral  Coonad  for  Ragolatacy  Ovataight 

Pursuant  to  the  authority  vested  in  me  as 
the  General  Counsel  of  die  Department  of 
Energy  (DOE),  there  is  hereby  delegated  to 
the  Assistant  General  Counsel  for  Regulatory 
Oversight  on  a  nonexdusive  basis,  the 
authority: 

(1)  To  issue  interpretations  of  regulations 
promulgated  under  the  Emergency  Petroleum 
Allocation  Act  of  1973,  as  amended. 

(2)  To  sign  any  documents,  relating  to  such 
interpretations,  submitted  to  the  Fadatal 
Ragistar  Eor  publication. 

The  authority  delegated  herein  shall  not  be 
further  delegated  in  whole  or  in  part. 

In  exercising  the  authority  delegated  by 
this  Order,  the  delegate  shall  be  governed  by 
the  rules  and  regulations  of  DOE  and  the 
polides  and  procedures  prescribed  by  the 
General  Counsel  or  his  delegate(s). 

All  actions  pursuant  to  any  authority 
delegated  prior  to  this  Order  or  pursuant  to 
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any  authority  delegated  by  this  Order  taken 
prior  to  and  in  effect  on  the  date  of  diis  Order 
are  hereby  confirmed  and  ratified,  and  shall 
remain  in  full  force  and  effect  as  if  taken 
under  this  Order,  unless  or  until  rescinded, 
amended  or  superseded. 

Nothing  in  this  Order  shall  predude  the 
General  Counsel  from  exercising  any  of  the 
authority  so  delegated  wrfaenever  in  his 
judgment  his  exercise  of  such  authority  is 
necessary  or  appropriate  to  administer  the 
functions  vested  in  him. 

The  authority  delegated  on  April  8, 1878  to 
the  Assistant  General  Counsel  for 
IntetiHvtations  and  Rulings 
is  revoked. 

This  Order  is  effective  April  27, 1982. 
R.  Tenney  Johnson. 
General  Couiuai. 
(FR  i>oc  si-iaaz  TOmI  Ks-at  ssiB  m4 


U^  and  Europ— n  Atomic  Energy 
Community;  Prepo— d  qubeequent 
ArrangemMits  for  PMcoful  UsM  of 
Atomic  Energy 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  the 
European  Atomic  Eneigy  Community 
[EURATOM]  Concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended. 

The  subsequent  arrangements  to  be 
carried  out  under  the  above  mentioned 
agreement  involve  approval  for  the 
following  sales: 

Contract  Number  S-EU-732.  to  the  Office  des 
Rayonnements  lonisants,  France,  575.9 
grams  of  natural  uranium  fm  use  as 
standard  reference  material 

Contract  Number  &-£U-733,  to  the  University 
of  Durham,  the  United  Kingdom,  29.45 
grama  of  natural  uraniimi,  and  5.1  grams  of 
thorium,  for  use  as  standard  reference 
.    material. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  the 
furnishing  of  these  nuclear  materials 
will  not  be  inimical  to  the  common 
defense  and  security. 

These  subesequent  arrangements  will 
take  effect  no  sooner  than  May  24, 1982. 

Dated:  May  3, 1982. 

For  the  Department  of  Energy. 

Harold  D.  Bengaladocf, 

Director.  Offlce  of  International  Nuclear  and 
Non-Proliferation  Policy. 

(FR  Doc  SS-USM  PlUd  s-s-at  a«  ■■] 
MLUMQ  CODE  tlW  01  M 


Economic  Reguiatory  AdministrMlon 

Action  Taicen  on  Coneent  Ordmr,  Quern 
01  and  Refining  Compeny,  inc. 

AOSNCv:  Economic  Regulatory 
Administration.  DOE. 

Acnofc  Notice  of  action  taken  on 
consent  order. 


f.  The  Economic  Regulatory 
Administratifm  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  that  it  has 
adopted  a  Consent  Order  with  Guam  Oil 
and  Refining  Company.  Inc.  (GORCO) 
as  a  final  order  of  the  Department 
E  DATE  April  1,  1962. 


KTKM  contact: 

Leslie  Wm.  Adams.  Deputy  Solicitor. 
Econ(Hnic  Regulatory  Administration. 
RG-30. 1200  Pennsylvania  Avenue. 
N.W..  Washington.  D.C  20461,  (202)  633- 
9165. 


TARV  awMWATION:  On 
January  7. 1962, 47  PR  844.  the  ERA 
published  a  notice  in  the  Fedaial 
Ragistar  that  it  had  executed  a  proposed 
Consent  Order  with  GORCO  on 
December  18, 1961,  which  would  not 
become  efi'ective  sooner  tiban  30  days 
after  publication  of  that  notice.  Pursuant 
to  10  CFR  205.ig6l(c).  interested  penons 
were  invited  to  submit  comments 
concerning  the  terms  and  conditions  of 
the  proposed  Consent  Order. 

After  careful  consideration  of  the 
comments  received  in  respionse  to  tiie 
Notice  of  Proposed  Consent  Order,  ^e 
following  modifications  to  the  Consent 
Order  have  been  made: 

(1)  The  $2.5  millim  paid  pursuant  to 
the  Consent  Order  shall  be  deposited 
into  the  Deposit  Fund  Escrow  Accotmt 
of  the  U.S.  Treasury  for  future 
disposition  by  the  ERA. 

(2)  The  Consent  Order  shall  become 
final  upon  execution  of  die  Conaent 
Order  as  modified. 

Six  comments  were  received.  None  of 
the  comments  objected  to  the 
settlement  Citing  the  recent  decision  of 
the  Ten^ioraiy  Emogency  Court  of 
^peals  in  CitmneUe-MobiJe  Gathering. 
Inc.  V.  Edwards,  Nos.  5-60  and  5-61 
(January  21, 1962),  each  of  the  commoits 
questioned  the  appropriateness  of 
making  a  payment  to  tiie  U.S.  Treasury, 
rather  than  having  payments  made  to 
allegedly  overcharged  customerB.  Three 
of  the^conunents  also  suggested  that 
with  respect  to  alleged  violations 
relating  to  GORCO's  participation  in  the 
Entitlements  Program,  all  of  the  refiners 
that  partic^ted  in  die  program  should 
receive  refunds. 

Unlike  the  facts  underlying  diis 
Consent  Order,  the  Citronelle  case  dealt 
with  a  contested  ramedial  order  in 
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which  overcharges  were  adjudicated 
and  purchasers  identified.  In  any  event, 
it  has  been  DOE's  practice  to  provide, 
when  po)9sible,  for  refunds  to  be  made 
directly  to  those  customers  who  DOE 
believes  bore  the  ultimate  burden  of  the 
violation.  DOE  regulations  at  10  CFR 
205.1991,  provide  for  refunds  to  such 
injured  purchasers  even  when  they 
purchased  petroleum  products  from 
intermediate  distributors.  However,  for 
a  variety  of  reasons,  it  is  not  always 
possible  to  identify  specific  customers 
as  injured  or  to  determine  the  extent  of 
their  injury.  This  is  particularly  so 
concerning  the  Entitlements  Program. 

DOE'S  dispute  with  GORCO  primarily 
concerned  GORCO's  compliance  with 
the  Entitlements  Program.  Several 
comments  suggested  that  it  should  be 
possible  to  compute  the  effect  of 
reversing  the  entitlements  benefits 
received  by  GORCO  to  determine  the 
impact  on  the  Entitlement  Program. 
While  it  may  be  theoretically  possible  to 
do  so,  we  do  not  believe  it  is 
administratively  feasible,  particularly  if 
such  a  recalculation  were  required  each 
time  an  entiUements  dispute  was 
resolved.  The  administrative  burden 
would  be  multiplied  by  the  need  to 
monitor  the  reissuance  of  orders  for  the 
months  involved  and  to  determine  the 
impact  on  each  refiner's  price 
determinations  for  product  sold  and 
resold  in  the  distribution  chain. 
Furthermore,  each  refiner's  opporttmity 
to  pass  through  increased  costs  suggests 
that  a  refiner  whose  entitiements  burden 
was  increased  did  not  necessarily  bear 
the  burden  of  GORCO's  action. 

Notwithstanding  the  foregoing,  DOE 
will  consider  further  the  disposition  of 
the  monies  to  be  paid  by  GORCO 
pursuant  to  the  Consent  Order. 
However,  because  this  review  will  not 
involve  GORCO's  obligation  under  the 
Consent  Order,  we  determined  to  make 
the  Consent  Order  final.  The  funds  will 
be  deposited  into  an  escrow  account 
maintained  by  the  DOE.  We  will 
determine  the  appropriate  use  of  these 
funds.  GORCO  will  have  no 
responsibility  in  this  decision. 

Accordingly,  DOE  and  GORCO 
executed  a  Consent  Order  with  the 
modifications  noted  above  which  was 
effective  on  the  date  of  execution,  April 
1. 1982. 

Issued  in  Washington,  D.C.  on  the  28th  day 
of  April  ld82. 

Milton  C.  Loranz, 

Special  Counsel. 

[FR  Doc.  a2-123»l  Filed  5-6-82:  8:4S  am) 


Energy  Infomiation  Administration 

Alternative  Fuel  Price  Ceilings  and 
Incremental  Price  Threshold  for  High 
Cost  Natural  Gas 

Correction 

In  FR  Doc.  82-10948  appearing  on 
page  16883  in  the  issue  of  Tuesday,  April 
20, 1982,  make  the  following  correction. 
On  page  16884,  first  column,  in  the  table, 
the  "Dollars  per  million  Btu's"  for 
"Virgima",  the  figure  "3.71"  should  read 
"3.61". 

COM  ISOS-SI-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER76-53O-O00] 

Arizona  PutiNc  Service  Co.;  Notice  of 
Refund 

April  29, 1962. 

Take  notice  that  on  April  19, 1982. 
Ari2ona  Public  Service  Company  filed  a 
refund  report  pursuant  to  the 
Commission's  order  on  remand  issued 
January  25, 1982. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  Nor^  Capitol  Street, 
N.E.,  Washington,  D.C.  20426,  on  or 
before  May  14, 1982.  Comments  wiU  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  tliis  filing  are  on  file 
widi  the  Commission  and  are  available 
for  public  inspection. 
KaniMtli  F.  Plumb. 
Secretary. 

[FR  Doc  «1-U4U  FUad  S-e-82:  8:45  un) 
MUMO  OOOC  t717-01-M 


[Docket  No.  RPS2-99-000] 

Artenaaa  Louisiana  Qas  Co.;  Proposed 
Change  In  FERC  QAS  Tariff 

April  29. 1982. 

Take  notice  that  on  April  12, 1982, 
Arkansas  LiOuisiana  Gas  Company 
(Arkla)  tendered  for  filing  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Original 
Volume  No.  3,  all  of  which  are  dated  as 
issued  on  April  9, 1982,  proposed  to  be 
effective  thirty  days  after  filing  (or 
earlier  as  authorized],  and  identified  as 
follows: 

First  Revised  Sheet  No.  180,  Superseding 

Original  Sheet  No.  180 
First  Revised  Sheet  No.  182,  Superseding 

Original  Sheet  No.  182 
Eight  Revised  Sheet  No.  185,  Superseding 

27th  Revised  Sheet  No.  185 
Third  Revised  Sheet  No.  188,  Superseding 

First  Substitute  Second  Revised  Sheet  No. 

188 


Arkla  states  that  it  only  has  FERC 
rate  schedules  for  pipeline-type  sales: 

(1)  Rate  Schedule  X-26  covering  Arkla's  sale 
for  resale  to  Cities  Service  Gas  Company  at 
Jane,  Missoiui;  and 

(2)  Rate  Schedule  G-2  that  Arkla  inherited 
when  it  acquired  the  properties  of  another 
gas  company  in  1960,  under  which  Arkla  is 
still  selling  gas  for  resale  to  several 
relatively  small  city-gate  customers  in 
Oklahoma  and  Kansas. 

In  addition,  Arkla  states  that  a  source 
of  inconvenience  and  potential 
confusion  in  their  rate  cases  for  many 
years  has  been  the  fact  that  the  pressure 
base  for  measurement  purposes  in 
Arkla's  Rate  Schedule  X-26  is  14.65  psia 
while  the  pressure  base  in  Rate 
Schedule  G-2  is  FERC's  regular  pipeline 
standard  14.73. 

Consequently,  Arkla,  to  correct  this 
historical  anomaly  in  its  Gas  Tariff,  has 
amended  the  several  affected  provisions 
in  the  contract  between  the  parties  to 
change  the  pressure  base  in  Rate 
Schedule  X-26  to  14.73  psia  in  order  to 
be  consistent  with  the  pressure  base  in 
Arkla's  other  Rate  Schedule  G-2. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti-eet  NE.,  Washington. 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  11, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  peirty  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  82-12417  FUed  5-11-82:  8:45  un] 
MLLINO  CODC  ITIT-OI-M 


[Docket  No.  ERaO-71S-000] 

Arkansas  Power  and  Light  Co.;  Notice 
of  Refund 

April  29, 1082. 

Take  notice  that  on  April  20, 1982, 
Arkansas  Power  and  Light  Company 
filed  a  refund  compliemce  report 
pursuant  to  the  Commission's  order 
issued  March  9, 1982. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  conunents 
with  the  Federal  Energy  Regulatory 
Conmiission,  825  Nor^  Capitol  Street, 
N.R,  Washington,  D.C.  20426,  on  or 


before  May  14, 1962.  CommentB  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubUc  inspection. 
Kannstfa  F.  Phimb, 
Secntary. 

(FK  Doc  «»-10«lS  PIM  S.«-M;  MS  m| 

■uwa  cooe  ctit-oihi 
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[Dockvt  No.  EmO-344-000] 

CaroNna  Power  A  Light  Co^  Notice  of 
Refund  Report 

April  28, 1982. 

Take  notice  that  on  April  23, 1982, 
Carolina  Power  ft  Light  Company  filed  a 
refund  compliance  report  pursuant  to 
the  Conmiission's  order  issued  March 
25,1982. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
N£.,  Washington,  O.C.  20428,  on  or 
before  May  11, 1982.  Comments  will  be 
considered  by  the  Commission  in 
determining  Uie  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kaniwtfi  F.  Flmiib, 
Secretary. 

int  Doc  n-UtU  PIM  »««:  ktt  HBj 

MJJNa  oooe  tnr«Mi 


[Docket  Na  ER82-467-000] 

The  Cievetand  Electric  likjinlnating 
Co^  Notice  of  FMng 

April  29. 1982. 

The  filing  company  submits  the 
following: 

Take  notice  that  on  April  20, 1982,  The 
Qeveland  Electric  Illuminating 
Company  (CEI]  tendered  for  filing  an 
executed  Service  Agreement  and 
Exhibits  A  and  B  thereto,  providing  for 
transmission  by  CEI  of  approximately  50 
MW  of  power  from  the  345  kv 
interconnection  point  on  CEI's  Jimiper- 
Canton  Line  with  the  Ohio  Power 
Company  to  the  City  of  Cleveland,  Ohio 
(City)  in  accordance  with  the  terms  and 
conditions  of  CEI's  FERC  Transmission 
Service  Tariff. 

CEI  has  requested  waiver  of  the 
FERCs  ao-day  notice  requirement  in 
order  to  permit  commencement  of 
transmission  service  on  April  1, 1982. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  N£., 
Washington,  D.C.  20426.  in  accordance 
with  ii  IJ  and  1.10  of  the  Commission's 


Rules  of  Practice  and  Procedure  (16  CFR 
1.8, 1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  18, 
1962.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
iCaniMlli  F.  Phimb, 
Secretary. 

[FR  Doc  ax-U414  FIM  5-e-CX:  M6  am) 

■UMQ  COOE  trtr-si-M 


[Proi«ctNa407S-001] 

Consolidated  Hydroelectfte,  Inc^ 
Notice  of  Application  for  Ucenee 
(SMWorLess) 


April  29, 1982. 

Take  notice  that  Consolidated 
Hydroelectric  Inc.  (Applicant)  filed  on 
March  28, 1982,  an  appUcation  for 
license  [pursuant  to  the  Federal  Power 
Act  16  U.S.C.  791(a}-825(r)]  for 
construction  and  operation  of  a  water 
power  project  to  be  known  as  the  East 
Fork  Indian  Creek  Project  No.  4075.  The 
project  would  be  located  on  East  Fork 
Indian  Creek  in  Siskiyou  County, 
California.  Correspondence  with  the 
Applicant  should  be  directed  to:  Terence 
L  O'Rourke,  Consolidated 
Hydroelectric.  Inc.,  434  Redcliff  Drive, 
Redding.  California  96002. 

Project  Description — ^The  proposed 
project  would  consist  of:  1)  An  8-foot 
high  rock-filled  gravity  diversion 
structure  with  a  fishladden  2)  a  concrete 
intake  structure;  3}  a  12,135-foot  long 
low  pressure  buried  pipeline;  4)  a  3,380- 
foot  long,  48-inch  diameter  steel 
penstock;  5)  a  powerhouse  containing 
two  generating  units,  each  rated  at  2.35 
MW;  6)  a  3-mile  long  access  road:  and  7) 
a  3-jnile  long,  69-kV  transmission  line. 
The  average  annual  energy  generation  is 
estimated  to  be  12.4  million  kWh. 

Purpose  of  Project— The  energy 
generated  by  the  project  would  be  sold 
to  the  Pacific  Power  ft  light  Company. 

Agency  Comments— Federal,  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mpiUng  fitim  the 
Commission  are  requested  to  provide 
comments  pursuant  to  the  Federal 
Power  Act  the  Pish  and  Wildlife 
Coordination  Act  the  Endangered 
Species  Act  the  National  Historic 
Preservation  Act  the  Historical  and 
Archeological  Preservation  Act  the 
National  Environmental  Policy  Act  Pub. 
L  No.  88-29,  and  other  applicable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 


Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
&x>m  the  AppUcant  If  an  agency  does 
not  file  comments  within  the  time  set 
below,  it  will  be  presumed  to  have  no 
comments. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  or 
before  July  1, 1982,  either  the  competing 
application  itself  [See  18  CFR  4.33(a) 
and  (d)]  or  a  notice  of  intent  [See  18  CFR 
4.33(b)  and  (c)]  to  file  a  competing 
apphcation.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  an  acceptable  competing 
application  no  later  than  the  time 
specified  in  S  4^c]  or  {  4.101  et  seq. 
(1981). 

Comments,  Protests,  or  Petitions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1900). 
In  determining  the  appropriate  action  to 
take,  die  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  bec(Hne  a 
party  to  the  proceeding.  Any  commaits, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  1. 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  AIVLICA'nON", 
"PROTEST*,  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  die  Commissioo's 
regulations  to:  Kenneth  F.  Piumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE..  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  B. 
Spring^',  Chief,  Applications  Branch, 
Division  of  Hydn^wer  Licensing. 
Federal  Enei^gy  Regulatory  Commission, 
Room  206  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
KaoMlh  F.  Ptinnb, 
Secretary. 

(FK  Doc  tt-UUl  FiM  •-•-»  MB  i^ 
I  COOK  triT-St-M 
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[Docket  No.  ER82-474-000] 

Florkia  Power  &  Light  Co.;  Notice  of 
Tariff  Change 

April  30. 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Florida  Power  &  Light 
Company  (FPL),  on  April  22. 1982. 
tendered  for  filing  the  following  tarifiF 
sheets  as  a  part  of  its  FPC  Electric 
Tariff.  Original  Volume  No.  1:  Second 
Revised  Sheet  No.  2.  Third  Revised 
Sheet  No.  23.  Original  Sheet  No.  24  and 
Original  Sheet  No.  25. 

FPL  states  that  the  Second  Revised 
Sheet  No.  2  is  a  revised  Table  of 
Contents  and  Third  Revised  Sheet  No. 
23.  Original  Sheet  No.  24  and  Original 
Sheet  No.  25  are  a  revised  Index  of 
Customers  and  Delivery  Points  as  of 
April  1, 1982. 

FPL  requests  that  waiver  of  Section 
35.3  of  the  Commission's  Regulations  be 
granted  and  that  the  Hied  tariff  sheets 
be  made  effective  April  1, 1982. 

Copies  of  the  filing  were  served  upon 
FPL's  sales-for-resale  customers  and 
upon  the  Florida  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington. 
DC  20426.  in  accordance  with  §§  1.8  and 
1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  Section 
1.8. 1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  19. 
1982.  Protests  will  be  considered  by  the 
Commission^in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

[FR  Doc  (2-12422  Filad  5-e-«2:  kM  am] 
MLUNQ  CODE  6717-41-41 


[Docket  No.  ER82-470-000] 

Interstate  Power  Co.;  Notice  of  HIing 

April  29, 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Interstate  Power 
Company  (Interstate)  on  April  22, 1982, 


tendered  for  filing  an  electric  service 
agreement  dated  March  29. 1982  with 
the  City  of  Springfield,  Minnesota.  The 
substitute  Amendment  described  above 
provides  for  the  delivery  of  firm  power 
and  enei^gy  Interstate  receives  from 
Western  Area  Power  Administration 
(WAPA)  for  delivery  to  the  City.  A 
transmission  service  charge  of  4.34  miles 
per  Kwh  will  be  applicable  to  energy 
deliver  as  described  above.  The 
transmission  service  charge  is  the  same 
as  that  approved  in  Docket  ER76-555 
and  applied  to  other  wholesale  towns 
which  receive  wheeling  service. 

Interstate  requests  waiver  of  the 
Commission's  notice  requirements  to 
allow  for  an  effective  date  of  March  29. 
1982. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Sb^et.  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §S  1-8  and  1.10  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
1.8, 1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  18, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  82-12416  Filed  S-6-82: 8:4S  am| 
BIUJNQ  COOe  6717-01-M 


[Docket  No.  ES-82-51-4XW] 

Iowa  Electric  Light  &  Power  Co^ 
Notice  of  Application 

April  30, 1982. 

Take  notice  that  on  April  26. 1982,  the 
Iowa  Electric  Light  and  Power  Company 
(Applicant)  filed  an  application  pursuant 
ot  Section  204  of  the  Federal  Power  Act 
with  the  Federal  Energy  Regulatory 
Commission  seeking  authority  to  issue 
and  sell  1.000.000  shares  of  Common 
Stock  pursuant  to  the  Company's 
Dividend  Reinvestment  and  Stock 
Purchase  Plan. 

Any  person  desiring  to  be  heard  or  to 
make  protest  with  reference  to  this 
Application  should  on  or  before  May  20. 
1982,  file  with  the  Federal  Energy 
Regidatory  Commission.  Washington, 
D.C.  20426,  petitions  or  protests  in 


accordance  with  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
1.8  or  1.10).  The  Application  is  on  file 
with  the  Commission  and  available  for 
public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  82-12423  Piled  ^-6-62:  8:45  am) 
MLUNQ  COOC  6717-01-« 

[Docket  No.  ER82-468-000] 

Kansas  City  Power  &  Light  Co.;  Notice 
of  HIIng 

April  29. 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  April  21, 1982, 
Kansas  City  Power  &  Light  Company 
(KCPL)  filed  with  the  Commission 
revised  Service  Schedules  for  Firm 
Power  Service  to  supersede  and  replace 
Service  Schedules  for  Firm  Power 
Service  in  contracts  and  agreements 
with  the  following  wholesale  customers: 

1.  Missouri  Power  &  Light  Company 
(MPL).  FPC  No.  73. 

2.  City  of  Marshall.  Missouri 
(Marshall),  FPC  No.  83. 

3.  Missouri  Pubhc  Service  Company 
(MPS),  FPC  No.  74. 

4.  City  of  Gardner,  Kansas  (Gardner), 
FPC  No.  79. 

5.  City  of  Higginsville,  Missouri 
(Higginsville),  FERC  No.  91. 

6.  City  of  Pomona.  Kansas  (Pomona), 
FPC  No.  82. 

7.  City  of  Prescott.  Kansas  (Prescott), 
FPC  No.  76. 

8.  City  of  Salisbury,  Missouri 
(Sahsbury),  FERC  No.  87. 

9.  City  of  Slater.  Missouri  (Slater),  FPC 
No.  81. 

10.  City  of  Baldwin  City.  Kansas 
(Baldwin).  FERC  No.  85. 

11.  City  of  Carrollton.  Missouri 
(Carrollton).  FERC  No.  86. 

12.  City  of  Gamett.  Kansas  (Gamett), 
FPC  No.  78. 

13.  City  of  Osawatomie.  Kansas 
(Osawatomie),  FPC  No.  77. 

14.  City  of  Ottawa.  Kansas  (Ottawa), 
FERC  No.  90. 

15.  Coffey  County  Rural  Electric 
Cooperative  Association.  Inc.  (Coffey 
County),  FPC  No.  89. 

16.  United  Electric  Cooperative,  Inc. 
(United).  FPC  No.  84. 

17.  Kansas  Electric  Power 
Cooperative.  Inc. — Coffey  County 
(KEPCo-Coffey),  FPC  No.  69. 

18.  Kansas  Electric  Power 
Cooperative.  Inc.— United  (KEPCo- 
United).  FPC  No.  84. 
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KCPL  states  that  proposed  effective 
date  for  each  new  Schedule  of  Rates  and 
Charges  is  June  20, 1982,  or  in  the 
alternative,  June  21, 1982,  and  that  the 
new  Schedules  of  Rates  and  Charges 
reflect  an  increase  of  $978,910  in  annual 
revenues  to  KCPL  based  on  its  cost  of 
service  to  wholesale  flrm  power 
customers  during  the  12-month  test 
period  ended  December  31, 1981. 
Additionally,  KCPL  states  that  the 
changes  embodied  in  the  new  Service 
Schedules  include  only  changed  rates 
for  Demand  and  Energy  Charges  and 
minor  wording  changes  to  standardize 
schedule  formats. 

Any  person  desiring  to  be  heard  to 
protest  such  filing  should  tile  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  before  May  18, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
beqome  party  a  must  file  a  petition  to 
intervene.  Copies  of  KCPL's  submittal 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kennatfa  F.  Phimb, 
Secretary. 

(FR  Doc.  8»-1242B  FU«1  S-e-B2:  8:45  ua] 
MLLMG  OOOC  «717-01-M 


[Docket  No.  ER82-453-000] 

Kansas  Gas  &  Electric  Co^  Notice  of 
HHng 

April  29. 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  April  9, 1982, 
Kansas  Gas  and  Electric  Company 
(KG&E)  tendered  for  filing  Exhibits  A 
and  C  of  the  Transmission  Agreement 
tendered  for  filing  on  January  28, 1982, 
between  KG&E  and  Kansas  Electric 
Power  Cooperative  [KEPCo). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.  Washington, 
D.C.  20426,  in  accordance  with  §S  18 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  18, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  fil^  are  on  file 
with  the  Conunission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plinnb, 
Secretary. 

[FK  Doc  8Z-1241S  FUad  5-8-BZ:  8:4$  am] 
BIUJNQ  CODE  (TIT-OI-M 


[Docket  Na  QF82-104-000] 

Koppers  Co.,  Inc.;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Cogeneratlon  Facility 

April  30. 1982. 

On  April  1, 1982,  Koppers  Co.,  Inc., 
Organic  Materials  Group,  Pittsburgh,, 
Pennsylvania  15219  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
certification  of  a  facility  as  a  qualifying 
cogeneration  facility  pursuant  to 
§  292.207  of  the  Commission's  rules. 

The  topping-cycle  cogeneration 
facility  wUl  be  located  in  Oroville. 
California.  The  electric  power 
production  capacity  of  the  facility  will 
range  from  3.0  megawatts  with  30,000 
Ib/hr,  65  psi  extraction  steam,  to  5.5 
megawatts  with  zero  extraction, 
depending  on  the  plant's  need  of  process 
steam.  The  primary  energy  source  will 
be  biomass  in  the  form  of  wood  waste 
and  agricultural  waste  products. 
Installation  of  the  facility  will  begin  in 
January  1988.  No  elecbic  utility,  electric 
utility  holding  company  or  any 
combination  thereof  has  any  ownership 
interest  in  the  facilify. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  !S  1-8  and 
1.10  of  the  Conunission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  on  or 
before  June  7, 1982  and  must  be  served 
on  the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  tiie  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

{FR  Doc  a-VMM  FlUd  »-«-(Z:  ft45  im] 
BIUJNQ  CODE  trir-oi-M 


[ProieetNa  4981-001] 

Modesto  Irrigation  District;  Application 
for  Preliminary  Permit 

May  3. 1982. 

Take  notice  that  Modesto  Irrigation 
District  (Applicant)  filed  on  August  12. 
1981,  an  application  for  preliminary 
permit  [pursuant  to  the  Federal  Power 
Act  16  U.S.C.  791(a)-825(r)]  for  Project 
No.  4861  to  be  known  as  the  Kanaka 
Creek  Project  located  on  Kanaka  Creek 
in  the  Tahoe  National  Forest  in  Sierra 
County,  California.  The  application  is  on 
file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  A.  Lee 
DeLano,  Modesto  Irrigation  District, 
1231-llth  Street.  P.O.  Box  4060, 
Modesto.  California  95352. 

Project  Description — ^The  proposed 
project  would  consist  of:  (1)  A  6-foot- 
high,  100-foot-long  diversion  structure 
located  at  elevation  2,850  feet  (2)  a  60- 
inch-diameter,  3,700-foot-long  conduit 
(3)  a  38-inch-diameter.  720-foot-long 
penstock;  (4)  a  powerhouse  at  elevation 
2,350  feet  containing  a  single  4.700-kW 
generating  unit  and  (5)  associated 
electrical  and  transmission  equipment 
Applicant  estimates  that  the  project 
would  generate  an  average  of  41,400 
MWh  annually. 

Proposed  Scope  of  Studies  Under 
Permit — ^A  preliminary  permit  if  issued, 
does  not  authorized  construction.  During 
the  term  of  the  permit  Applicant  would 
conduct  engineering,  financial,  and 
environmental  feasibility  studies. 
Applicant  estimates  that  the  studies  will 
cost  $45,000. 

Competing  Applications— Thii 
application  was  filed  as  a  competing 
application  to  Consolidated 
Hydroelectric,  Inc.'s  application  for 
Project  No.  4100  filed  on  February  2, 
1981.  Public  notice  of  the  fUing  of  the 
initial  application,  which  has  already 
been  given,  established  the  due  date  for 
filing  competing  applications  or  notices 
of  intent.  In  accordance  with  the 
Commission's  regulations,  no  competing 
application  for  preliminary  permit  or 
notices  of  intent  to  file  an  application 
for  preliminary  permit  or  license  will  be 
accepted  for  filing  in  response  to  this 
notice.  Any  application  for  license  or 
exemption  from  licensing,  or  notice  of 
intent  to  file  an  exemption  application, 
must  be  filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et.  seq.  or  S  4.101  et  seq.  (1981),  as 
appropriate]. 

Agency  Comments — ^Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
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obtained  by  agencies  directly  from  the 
Applicant)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  to 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  p>etition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  9, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"PROTEST",  or  'PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  tlds  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  P.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch. 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Sb«et  NE..  Room  208 
RB  at  the  above  address.  A  copy  of  any 
petition  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kennetfa  F.  Plumb, 
Secretary. 

(FR  Doc  »2r-12A2S  Filed  5-S-8I:  8:45  ami 
MLLMQ  COOC  (Tir-OI-M 


[Dodwt  Na  RP82-7t-000] 

Northern  Natural  Gas  Co.,  Division  of 
InterNorth,  Inc.;  Notice  of  Proposed 
Ctuinges  in  FERC  Gas  Tariff 

April  29. 1982. 

Take  notice  that  Northern  Natural 
Gas  Company,  Division  of  InterNorth, 
Inc.  (Northern),  on  April  28, 1982, 
tendered  for  filing  proposed  changes  in 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1  and  Original  Volume  No. 
2.  The  proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
transportation  services  by  $169,992,742 
annually,  based  on  sales  volumes, 
transportation  volumes,  and  costs  for 
the  twelve  months  ended  January  31, 
1982,  as  adjusted  for  the  Test  Period.  In 
addition,  the  proposed  changes  would 


modify  the  Tariff  to  provide  for  a  Btu 
adjusted  billing  procedure  for 
commodity  sales  volumes,  to  revise  the 
contract  overrun  provisions,  and  to 
revise  the  Billing  and  Payment 
provisions. 

Northern  states  the  principal  reasons 
for  the  proposed  rate  increase  are  (1) 
increased  costs  of  obtaining  new  gas 
supplies:  (2)  the  need  to  provide  a  return 
of  15.12%  on  its  utility  investment  (3) 
loss  of  revenues  due  primarily  to 
reduction  in  sales  volumes;  and  (4) 
increased  costs  of  operations. 

The  company  states  that  copies  of  the 
filing  have  been  mailed  to  each  of  its 
Gas  Utility  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  S§  1-8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests  must 
be  filed  on  or  before  May  10, 1982. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  fihng  are  on  file 
with  the  Conmiission  and  are  available 
for  public  inspection. 
KeniMtfa  F.  Plumb, 
Secretary. 

(FR  Doc  82-12427  FUad  5-6-82:  8:45  un) 
■NJJNQ  COOE  •717-01'M 


[Docket  No.  ER82-471-000] 

Pacific  Power  &  Ught  Co^  Notice  of 
Filing 

April  30. 1982. 

The  filing  Company  submits  the 
following: 

Take  Notice  that  Pacific  Power  &  Light 
Company  (Pacific)  on  April  23, 1982, 
tendered  for  filing,  in  accordance  with 
S  35.13a(d)  Part  IV  of  the  Commission's 
Interim  Rule  (Docket  No.  RM81-41). 
Pacific's  Revised  Appendix  1  for  the 
state  of  Oregon  dated  November  8. 1981. 
The  Revised  Appendix  1  calcidates  an 
average  system  cost  for  the  state  of 
Oregon  applicable  to  the  exchange  of 
power  between  Bonneville  and  Pacific. 

Pacific  requests  waiver  of  the 
Commission's  notice  requirements  to 
permit  this  rate  schedule  to  become 
effective  November  8, 1982,  which  it 
claims  is  the  date  of  commencement  of 
service. 


Copies  of  the  filing  were  supplied  to 
Bonneville  and  the  Oregon  PubUc 
Untility  Commissioner. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Sti«et  N.E. 
Washington,  D.C.  20428,  in  accordance 
with  S§  1.8  and  1.10  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
1.8. 1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  18. 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
KemMtfa  F.  Plumb, 
Secretary. 

[FR  Doc  82-12428  FUwl  5-6-82: 845  am) 

■LUNQ  COOE  t7n-o^-m 


[Docket  No.  ER79-47S-002] 

Public  Service  Company  of  New 
Mexico;  Notice  of  Comptlance  Filing 

April  29, 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  April  14. 1982,  the 
Public  Service  Con^any  of  New  Mexico 
filed  revisions  to  the  rate  schedule  for 
service  to  the  City  of  Gallup.  New 
Mexico,  filed  on  March  31. 1982. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington,  D.C.  20426,  on  or 
before  May  17, 1982.  Comments  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phiml), 
Secretary. 

[FR  Doc.  82-12429  PUed  5-6-82: 8:46  wa] 
MLUNO  CODE  (TIT-OI-H 


[Docket  No.  ERS2-469-C00] 

Soutliem  Company  Services,  Inc; 
Notice  of  Filing 

April  30, 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  April  26, 1982, 
Southern  Company  Services,  Inc.  on 
behalf  of  Alabama  Power  Company, 


Georgia  Power  Company,  Gulf  Power 
Company,  and  Mississippi  Power 
Company  (The  Southern  Companies), 
tendered  for  filing  a  power  sale 
agreement  providing  for  a  long  term 
power  sale  from  the  Southern 
Companies  to  Savannah  Electric  and 
Power  Company.  The  power  sale 
agreement  between  the  Southern 
Companies  and  Savannah  Electric  and 
Power  Company  provides  for  a  long 
term  power  sale  from  the  Southern 
Companies  to  Savannah  Electric  and 
Power  Company  and  specifies  the  rates 
for  capacity  and  energy  transactions  to 
be  conducted  pursuant  to  such 
agreement. 

Southern  Companies  requests  an 
effective  date  of  June  1, 1982,  and 
therefore  requests  waiver  of  the 
Commission's  notice  requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  MR,  Washington. 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Conmiission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  18, 
1982.  Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
Intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FK  Doc  83-12430  Filed  S-6-aZ;  8:45  unj 
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[Docket  No.  ER82-466-000] 

Utah  Power  &  Ught  Co.;  Notice  of 
HIIng 

April  29. 1982. 

The  fiUng  Company  submits  the 
following: 

Take  notice  that  on  April  20, 1982, 
Utah  Power  &  Light  Company  (Utah) 
tendered  for  filing  Appendix  1  to 
Residential  Purchase  and  Sale 
Agreement  between  Utah  and  the 
Bonneville  Power  Administration  (BPA). 

Utah  states  that  this  filing  applies  to 
the  exchange  of  power  beginning  on 
October  1, 1981  and  continuing  through 
Februaiy  28. 1982. 

Copies  of  this  filing  have  been  sent  to 
BPA  and  the  Idaho  Pubhc  Utilities 
Commission. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  18, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  82-12431  Filed  S-e-82: 8.-45  am] 
BHIMQ  CODE  C717-41-M 


(Docket  No.  TA82-1-2(MM6] 

Algonquin  Gas  Transmission  Co^ 
Proposed  Tariff  Sheet 

April  29. 1982. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin 
Gas")  on  April  21, 1982,  tendered  for 
filing  Third  Revised  Sheet  No.  32  to  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.l. 

Algonquin  Gas  states  that  such  filing 
is  being  made  to  reflect  an  increase  bom 
1.02  cents  to  1.43  cents  under  Section  6.4 
("Basic  Withdrawal  Quantity 
Adjustment")  of  the  Rate  Schedule  STB 
Provisions  of  Algonquin  Gas'  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 

Algonquin  Gas  further  states  that  such 
increase  was  inadvertently  omitted  from 
its  February  19, 1982  filing  under  Rate 
Schedule  STB  to  track  an  increase  under 
Texas  Eastern  Gas  Transmission 
Corporation's  ('Texas  Eastern")  Rate 
Schedule  SS-II. 

Algonquin  Gas  respectfully  requests 
that  the  Conunission  grant  any  requisite 
special  permissions  to  allow  it  to 
become  effective  February  14, 1982,  the 
same  date  as  the  imderlying  rate  change 
fitjm  Texas  Eastern. 

Algonquin  Gas  notes  that  a  copy  of 
this  filing  is  being  mailed  to  each 
affected  party  and  interested  state 
commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  i§  1.8 
and  1.10  of  the  Commission's  Rules  of 


Practice  and  Procedures  (18  CFR  1.8. 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  11. 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumlt, 
Secretary. 

PV  Doc  n-UlU  FSM  S-e-K  ft46  Oil 
MJJMa  CODE  C/ir-VMI 


[Docket  Na  ERS2-472-000] 

American  Eiectrfc  Power  Service 
Corp^  Notice  of  filing 

April  30, 1982. 

The  filing  Company  submits  the 
foUowing: 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP)  on 
April  23, 1982,  tendered  for  filing  on 
behalf  of  its  affihate  Ohio  Power 
Company  Modification  No.  20  dated 
March  1, 1982  to  the  Operating 
Agreement  dated  June  14, 1982.  between 
Ohio  Power  Company  and  the 
Cleveland  Electric  Illtmunating 
Company. 

Section  1  of  this  Agreement  revises 
the  Short  Term  Power  Service  Schedule 
to  include  a  provision  which  shall  allow 
either  party  to  sell  short  term  power  on 
a  daily  basis  at  the  rate  of  one-fifth  (1/5) 
of  their  weekly  demand  rate.  The  terms 
and  conditions  of  this  proposed  change 
are  substantially  the  same  as  the  short 
term  power  service  schedule  presently 
on  file  with  the  Conmiission  between 
Indiana  &  Michigan  Electric  Company 
(an  AEP  operating  subsidiary)  and 
Illinois  Power  Company  (Docket  ER81- 
767-000)  which  has  been  accepted  by 
the  Conunission  by  Letter  Order  dated 
November  9, 1981. 

AEP  requests  an  effective  date  of 
April  1, 1982,  and  therefore  requests 
waive  of  the  Conmiission's  notice 
requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  625 
North  Capitol  Sti^et,  N£.,  Washington. 
D.C.  20428,  in  accordance  with  {§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  19, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
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appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phimb, 
Secretary. 

[FK  Doc  SZ-1242D  FUad  S-O-n  »M  tm] 
MJJNO  cone  (717-«1-« 

[Docket  Nos.  RP81-12B-007,  et  aL] 

Aiabama-Tennessee  Natural  Qas 
Company,  et  al.;  Fifing  of  Pipeline 
Refund  Reporta  and  Refund  Plana 

April  30. 1982. 
Take  notice  that  the  pipelines  listed  in 


the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports  or  refund  plans.  The  date 
of  filing,  docket  nimiber,  and  type  of 
filing  are  also  shown  on  the  Appendix. 

Any  person  wishing  to  do  so  may 
summit  comments  in  writing  concerning 
the  subject  refund  reports  and  plans.  All 
such  comments  should  be  filed  with  or 
mailed  to  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  D.C.  20426,  on  or 
before  May  17, 1982.  Copies  of  the 
respective  filings  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 


APPENDIX 


RhigdM* 

Apr.  14.  1S82... 

Apr.  15.  1982... 
Apr.  15.  1882... 
Apr.  18.  1982... 
Apr.  19.  1982... 
Apr.  9,  1982 

Apr.  22.  1982... 
Apr.  26.  1982... 
Apr.  28.  1982... 
Apr.  26.  1982... 


Compsny 

AWMmtt-TcnrwMSC  Nslunl  Qm  Comps- 

ciy. 

NortMrn  Natural  Qas  Company 

Waalwn  Qaa  liawtlaK  Company. 

TlanawaMarri  Pipairw  Company......^..... 

Souttam  Natural  Gas  Company... 

TransoonVnanlal  Qas  Pips  Una  Corpora- 

llaa 

Traruwastvn  P^paHna  Company 

Artianaas  I  ijiMana  Qas  Company 

Flortda  Qas  Trsnaw^lsston  Coiripsny 

Tsnnsaaaa  Qas  PIpstna  Company 


Dockat  No. 


RPei-i2e-oo7 

RPei -52-003.. 
RPei-10-006.. 
RPe2-24-001 .. 
RPei-106-014 
RP77-108-021 

RPa2-24-002.. 
RPei-101-008 
RP81-7-006_. 
RP81-44-004... 


TypaWng 


LFUTrsport 


napon 
LFUTraport 
LFUTrsport 
Rapon 

LFTU  report 
LRIT  report 
Pompltwrya  rapofl 
RaporL 


|FR  Doc  «Z-1244e  FUcd  5-0-62;  a:4S  am] 
MUMQ  CODE  S717-01-M 


[Docket  No.  CPS2-266-000] 

Arfcanaaa  Loulalana  Gaa  Company,  a 
DIviaion  of  Arkia,  Inc.;  Application 

May  3, 1982. 

Take  notice  that  on  March  30, 1982, 
Arkansas  Louisiana  Gas  Company,  a 
division  of  Arlka,  Inc.  (Apphcant),  P.O. 
Box  21734,  Shreveport,  Louisiana  71151, 
filed  in  Docket  No.  CP82-266-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  and  5  157.7(c)  of  the 
Regulations  thereunder  (18  CFR  157.7(c)) 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  the 
construction  during  the  12-month  period 
conunencing  with  the  date  of  the  order 
and  operation  of  facilities  to  make 
miscellaneous  rearrangements  on  its 
system,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

The  stated  purpose  of  this  budget-type 
application  is  to  augment  Applicant's 
ability  to  act  with  reasonable  dispatch 
in  making  miscellaneous 
rearrangements  which  would  not  result 


in  any  material  change  in  the 
transportation  and  sales  service 
presently  rendered  by  Applicant. 
Applicant  request  authorization  herein 
to  make  routine  rearrangements  of 
facilities  and  service  including  taps  and 
town  border  stations  as  necessary  to 
accommodate  more  efficient  natural  gas 
distribution  service.  Such  facilities,  it  is 
asserted,  are  required  to  meet  growth 
needs  of  service  areas  served  by 
Applicant's  distribution  system. 

Applicant  states  that  the  total  cost  of 
the  proposed  facilities  would  not  exceed 
$300,000  and  would  be  financed  from 
funds  on  hand. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
apphcation  should  on  or  before  May  21, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10]  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 


appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Conmiission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  rei^resented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

|FK  Doc  a2-124ei  Filed  5-6-82:  8:45  am] 
BIUJNQ  CODE  8717-01-M 


[Project  No.  6112-000] 

Village  of  Chlttenango,  New  York; 
Application  for  Preliminary  Permit 

May  3. 1982. 

Take  notice  that  the  Village  of 
Chittenango,  New  York  (Applicant  filed 
on  March  19, 1982,  an  application  for 
preliminary  permit  (pursuant  to  the 
Federal  Power  Act,  16  U.S.C.  791(a)- 
825(r))  for  Project  No.  6112  to  be  known 
as  the  Chittenango  Project  located  on 
Chittenango  Creek  in  Madison  County, 
New  York.  The  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  Correspondence 
with  the  Applictmt  should  be  directed 
to:  Mr.  Philip  ).  Movish,  Senior  Project 
Engineer,  Daverman  &  Associates,  P.C, 
500  South  Salina  Street,  Syracuse,  New 
York  13202. 

Project  Description — ^The  proposed 
run-of-river  project  would  consist  of:  (1) 
An  existing  137-foot  long  and  9-foot  high 
stone  masonry  dam  owned  by  the  New 
York  State  Department  of 
Transportation;  (2)  an  existing  reservoir 
with  a  siuface  area  of  1.5  acres  at  a 
surface  elevation  of  1,192  feet  m.s.l.;  (3) 
modification  of  the  existing  controlled 
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spillway  section  to  form  an  intake 
structure;  (4)  a  proposed  powerhouse 
containing  one  lo6-kW  tubular  turbine/ 
generator  unit;  (5)  a  proposed  tallrace; 
(6)  a  proposed  250-foot  long  13.2-kV 
transmission  line:  (7)  a  proposed 
electrical  substation;  and  (8) 
appurtenant  facilities.  Applicant 
estimates  that  average  annual  energy 
output  would  be  400,000  kWh.  Project 
energy  would  be  sold  to  and/or 
exchanged  with  Niagara  Mohawk  Power 
Corporation. 

fivpffsed  Scope  of  Studies  Under 
Pennit~~A  preliminary  permit  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  three 
years  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  &iancial  feasibility, 
environmental  effects  of  project 
construction  and  operation,  and  project 
power  potential  Dependbig  upon  the 
outcome  of  the  studies,  the  Applicant 
would  decide  whether  to  proceed  with 
an  appbcation  for  FERC  license. 
Applicant  estimates  that  the  cost  of  the 
studies  under  permit  would  be  $15,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  August  9, 
1962,  the  competing  application  itself 
(see:  18  CFR  4.30  et  seq.  (1981)).  A  notice 
of  intent  to  file  a  competing  application 
for  preliminary  permit  will  not  be 
accepted  for  filing. 

The  Commission  will  accept 
applications  for  Ucense  or  exemption 
bom  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  9„  1962.  and  should 
specify  the  type  of  application 
forthcoming.  Application  for  licensing  or 
exemption  bom  licensing  must  be  filed 
in  accordance  with  the  Commission's 
regulations  (see:  18  CFR  4.30  et  seq.  or 
4.101  et  seq.  (1981),  as  appropriate). 

Agency  CommentB— federal.  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  direcUy  bom  the 
Applicant)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments.  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 


only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  9, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCA-nON", 
"COMPETING  APPLICATION", 
"PROTEST',  or  "PEimON  TO 
INTERVENE",  as  applicable,  and  the 
project  Number  of  this  notice.  Any  of  the 
above  named  documents  must  be  filed 
by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Humb, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington,  O.C  2M2&  An 
additional  copy  must  be  sent  to:  Fred  E 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  Rfi  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  reinesentative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
KamMlk  F.  Phonb, 
Secretary. 

(FR  Doc  O-IMH  PDad  S-«-tt  M>  ^ 
■UJMO  COOC  •n7-*V4l 


[Proieet  Na  6137-000] 

Big  Wood  Canal  Co;  AppNcatkMi  for 
Examptton  of  Smal  Conduit 
Hydroalactilc  FacHty 

May  3, 1982. 

Take  notice  that  on  March  29, 1982, 
The  ^  Wood  Canal  Company 
(Applicant)  filed  an  application,  under 
Section  30  of  the  Federal  Power  Act 
(Act)  (16  U.S.C.  823(a)),  for  exemption  of 
a  proposed  hydroelectric  project  from 
requirements  of  Part  I  of  the  Act.  The 
proposed  Black  Canyon  No.  3  Project 
(FERC  Project  No.  6137)  would  be 
located  on  Gooding  Main  Canal  in 
Gooding  County,  near  Gooding,  Idaho. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Consulting 
Associates,  Inc.,  Helen  Chenoweth.  P.O. 
Box  893,  Boise,  Idaho  83701. 

Purpose  of  Project— The  project 
energy  would  be  sold  to  the  Idaho 
Power  Company. 

Project  Description — ^The  proposed 
project  would  consist  oK  (1)  Intake 
facilities;  (2)  a  350-foot  long.  24-inch 
diameter  steel  penstock;  (3)  a 
powerhouse  with  a  rated  capacity  of  150 
kW  operating  under  a  head  of  62  feet 


and  with  an  average  annual  generation 
of  580.000  kWhs. 

Agency  Comments— The  U.S.  Fish  and 
Wildlife  Service,  Hie  National  Marine 
Fisheries  Service,  and  the  Idaho 
Deimrtment  of  Fish  and  Came  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Act  to  submit  within 
60  days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  any  fish  and  wildlife 
resources  or  to  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  ccmditions  to  be  included  as  a 
condition  of  exemption  must  be  cleariy 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal  State,  and  local  agencies 
are  requested  to  provide  any  comments 
they  may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exenqition.  If  an  agency 
does  not  file  comments  within  60  days 
bom  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  reiResentatives. 

Comments.  Protests,  or  Petitions  to 
Intervene — ^Anyone  may  submit 
conunents,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  die  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1960). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  ccmunents  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  Jane  21, 1962. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"PROTEST",  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plimib, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE,  Washington,  D.C  20428.  An 
additional  copy  must  be  sent  to:  Fred  E 
Springer,  Chief,  AppUcations  foanch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Rejgulatoiy  Commissiocu 
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Room  208  RB  at  the  above  address.  A 
copy  of  any  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kannetli  F.  Plumb, 
Secretary. 


int  Doc  S2-12447  FtM 
■UMQ  CODE  (717-01-11 


$-6-82:  a:4B  am) 


[Proiact  Na  612A-000] 

Energenics  Systems,  Inc^  Application 
for  Prelbninary  Pennit 

May  3. 1982. 

Take  notice  that  Energenics  Systems, 
Inc.  (Applicant)  filed  on  March  25, 1982, 
an  application  for  preliminary  permit 
(pursuant  to  the  Federal  Power  Act,  16 
U.S.C.  791(a)-825(r))  for  Project  No.  6126 
to  be  known  as  the  Ohio  River  Lock  and 
Dun  No.  53  Hydroelectric  Project 
located  on  the  Ohio  River,  11  miles 
upstream  from  Mound  City,  Illinois  in 
Ballard  County,  Kentucky,  and  Ihilaski 
County,  Illinois.  The  application  is  on 
file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Thomas  H. 
Clarke,  Jr.,  President,  Energenics 
Systems,  Inc.,  1717  K  Street,  NW.,  Suite 
706,  Washington.  D.C.  20006. 

Project  Description — ^Tlie  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  Ohio  River 
Lock  and  Dam  No.  53  and  would  consist 
of:  (1)  A  proposed  powerhouse  with 
generating  units  having  an  estimated 
installed  capacity  of  23,000  kW  and 
producing  an  average  annual  energy 
output  of  200  GWh;  (2)  a  proposed  Ve- 
nule 161  kV  transmission  line  to  connect 
to  an  existing  Union  Electric  Company 
line:  and  (3)  appurtenant  facilities.  The 
proposed  market  for  the  power  is  Union 
Electric  Company  and  Electric  Energy, 
Inc. 

Proposed  Scope  of  Studies  Under 
Pennit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  has  requested  a  36-month 
pennit  to  prepare  a  project  report 
including  preliminary  designs,  and 
results  of  hydrological.  environmental, 
and  economic  feasibility  studies.  The 
cost  of  these  activities  along  with 
obtaining  agreements  with  Sie  public 
utilities,  consulting  Federal,  State,  and 
local  agencies,  and  preparing  a  license 
application  is  estimated  by  ^e 
Applicant  at  $50,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  August  9. 
1982,  the  competing  application  itself 


[see:  18  CFR  4.30  et  seq.  (1961)].  A  notice 
of  intent  to  file  a  competing  application 
for  preliminary  permit  wiU  not  be 
accepted  for  filing. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  Ucense  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  12. 1982.  and  should 
specify  the  type  of  application 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981).  as 
appropriate]. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obainted  by  agencies  direcdy  from  the 
Applicant)  If  an  agency  not  does  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments.  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petiton  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  12. 1982. 

Filing  and  Service  of  Responsive 
Documents — An  filings  must  bear  in  all 
capital  letters  the  tide  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST",  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary  Federal  Energy  Regulatcny 
Commission,  825  North  Capitol  Street, 
NE..  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 


of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kennetli  F.  Phimb, 

Secretary. 

(FR  Doc  a2-1244«  FOad  S-S-aK  8:45  am) 
BUMQ  CODE  (717-01-11 


[Prolaet  Na  6102-000] 

Enfgsnlcs  Systems,  Inc^  AppWcatlon 
for  Preliminary  Pennit 

May  5. 1982. 

Take  notice  that  ENERGENICS 
SYSTEMS.  INC.  (Applicant)  filed  on      - 
March  18, 1982,  an  application  for 
preliminary  permit  [pursuant  to  the 
Federal  Power  Act  16  U.S.C.  791(a)- 
825(r)]  for  Project  No.  6102  to  be  known 
as  the  Oologah  Lake  Dam  Project 
located  on  the  Verdigris  River  in  Rogers 
and  Nowata  Counties,  Oklahoma.  The 
application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  Mr. 
Thomas  R  Clarke,  Jr.,  ENERGENICS 
SYSTEMS.  INC..  1717  K  Street  NW.. 
Suite  706,  Washington.  D.C  20006. 

Project  Description — ^The  proposed 
project  would  utilize  the  existing  Corps 
of  Engineers'  Oologah  Dam  and  would 
consist  of:  (1)  A  new  powerhouse 
containing  one  or  more  generating  imits 
with  a  total  rated  capacity  of  2.3  MW; 
,  (2)  existing  115-kV  transmission  lines, 
owned  by  the  Verdigris  Valley  Electric 
Cooperative;  and  (3)  appurtenant 
facilities.  The  Applicant  estimates  that 
the  average  aimual  energy  output  would 
be  10.0  GWh.  The  most  likely  market  for 
the  energy  derived  at  the  proposed 
project  is  the  Verdigris  Valley  Electric 
Cooperative. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  36  months.  Ilie  woric  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant   ' 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $35,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  August  10, 
1982,  the  competing  application  itself 
[see  18  CFR  4.30  et  seq.  (1981)].  A  notice 
of  intent  to  file  a  competing  application 


for  prallminary  permit  will  not  be 
accepted  for  filing. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  diis  notice.  A  notice  of  intent  to  file 
an  api^cation  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  12, 1982,  and  should 
specify  the  type  of  appUcation 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  (see:  18  CFR 
4.30  et  seq.  at  4.101  et  seq.  (1961),  as 
appropriate]. 

Agency  Coimneni*— Federal  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
-  (A  copy  of  the  application  may  be 
obtained  by  agencies  directly  fimn  the 
Applicant)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presimied  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — ^Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  vdth  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  widi  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  12, 1982. 

Filing  and  Sem'ce  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCA-nON". 
•COMPOTING  APPUCATION". 
"PROTEST',  or  "PETITION  TO 
INTERVENF',  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  die  Commission's 
regulations  to:  Kenneth  F.  Humb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  D.C  20426.  An 
additional  copy  nmst  be  sent  to:  Ft«d  E. 
Springer,  Chief,  Applications  &anch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  Mrved  upon  each  representative 
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of  the  Applicant  specified  in  the  first 
paragraph  of  diis  notice. 
Kanoelii  F.  Ffuout. 

Secretary. 

(FR  Doc  O-UMI FIM  S-»-tt  M5  «■! 
■LUNQ  COOC  Sn7-«1-ll 


IPralaet  Na  8214-0001 

Enawyntei  Sy^nw,  Inc^  Appfcatkiii 
for  PrsMnilrary  Pwmtt 


May  4. 1982. 

Take  notice  that  Energenics  Systems, 
Inc.  (Ai^licant)  filed  on  ^ril  15, 1982, 
an  application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act  16 
U.S.C.  S  791(a>-825{r)]  for  Project  No. 
6214  to  be  known  as  the  Curwensville 
Project  located  on  the  West  Branch  of 
the  Susquehanna  River  in  Clearfield 
County,  Pennsylvania.  The  application 
is  on  file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  ^e  ^iplicant 
should  be  directed  to:  Mr.  Thomas  R 
Clarke.  Jr.,  1717  K  Street  NW..  Suite  706, 
Washington.  D.C  2000a 

Project  Description — ^The  proposed 
project  would  utilize  the  Corps  of 
Engineers'  constructed  Curwensville 
Dam  and  Reservoir,  and  would  consist 
of:  1)  A  new  penstock  10  feet  in 
diameter  and  150  feet  long;  2)  a  new 
powerhouse  containing  a  crossflow 
turbine/generator  unit  operating  under  a 
head  of  25  feet  and  rated  at  1.75  MW;  3) 
a  new  taihrace  8.5  feet  wide.  4.25  feet 
deep  and  75  feet  long:  4)  a  new  115-kV 
transmission  line  5  mUes  long;  and  5) 
appurtenant  facilities.  He  6,00a000 
kWH  of  energy  generated  yearly  by  the 
project  would  be  sold  to  die 
Pennsylvania  Electric  Company. 

Proposed  Scope  of  Studies  Under 
Permit — ^A  preliminary  permit  if  issued, 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  three 
years,  during  which  time  it  would 
perform  surveys  and  geological 
investigations,  deterndne  the  economic 
feasibility  of  the  project  reach  final 
agreement  on  sale  of  project  power, 
secure  fitmnring  commitments,  consult 
Federal.  State,  and  local  government 
agencies  concerning  the  potential 
environmental  effects  of  the  project  and 
prepare  an  application  for  FERC  license, 
including  an  environmental  report 
Applicant  estimates  the  cost  of  studies 
under  the  pennit  would  be  $30,000. 

Competing  Applications — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  August  9, 
1982,  the  competing  application  itself 
[see:  18  CFR  4.30  et  seq.  (1961)].  A 


notice  of  intent  to  file  a  ccmqieting 
application  for  preliminary  permit  will 
not  be  accepted  for  filing. 

The  Commission  will  accept 
applications  for  license  or  exemption 
fit>m  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  appUcation  for  license  or  exemption 
must  be  submitted  to  the  Commissian  <m 
or  before  July  12, 1982,  and  should 
specify  the  type  of  appUcation 
forthcoming.  AppUcations  for  licensing 
or  exemption  from  licensing  most  be 
filed  in  accordance  with  the 
Commissicm's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981).  as 
appropriate]. 

Agency  Comments— Federal  State, 
and  local  agencies  are  invited  to  submit 
comments  ou  the  described  ai^Ucation. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
AppUcant)  If  an  agency  does  not  file 
comments  within  die  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments.  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petitioa  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  api»t)priate  action  to 
take,  die  Ccnnmisaion  will  ccmsider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
parfy  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  12, 1982. 

Filing  and  Service  of  Re^tonsive 
Documents — ^Any  filing  must  bear  in  aO 
capital  letters  die  tide  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCA-nON". 
"COMPETING  APPUCATION". 
"PROTEST',  or  'TETITION  TO 
INTERVENE",  as  appUcable,  and  the  ' 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  Nordi  Capitol  Street. 
NE..  Washington,  D.C.  20426.  An 
additional  copy  mu8t.be  sent  to:  Fred  E. 
Springer,  Chiet  AppUcatioiu  Branch. 
Division  of  Hydropower  Ucensing. 
Federal  Energy  R^ulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
appUcation.  or  petition  to  intervene  most 
also  be  served  upon  each  representative 
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of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
KeniMtfi  F.  Plumb, 

Secretary. 

[FR  Doc  82-12463  FUad  5-e-a2:  MS  tm] 
MLUMQ  COM  t717-01-ll 


[PnHMt  No.  618»-000] 

Falling  Waters  Devetopment,  Inc.  VIII; 
Notice  of  Application  for  Preliminary 
Permit 

Mays.  1982. 

Take  notice  that  Falling  Waters 
Development,  Inc.  Vni  (Applicant)  filed 
on  April  8. 1982,  an  application  for 
preliminary  permit  [pursuant  to  the 
Federal  Power  Act,  16  U.S.C.  791(a)- 
825{r)]  for  Project  No.  6189  to  be  known 
as  the  Falling  Waters  Development,  Inc. 
Vin  Project  located  on  Mawah  Creek, 
Near  Weitchpec,  in  Himiboldt  County, 
California.  The  Application  is  on  file 
with  the  Commission  with  the 
Commission  and  is  avaialble  for  public 
inspection.  Correspondence  with  the 
AppUcant  should  be  directed  to:  Mr.  £. 
H.  Ochinero.  2811  Bechelli  Lane. 
Redding,  California  96002. 

Project  Description — The  project 
would  consist  of:  (1)  A  5-foot  high.  10- 
long  diversion  structiu-e;  [2]  a  800-foot 
long.  24-inch  diameter  conduit;  (3)  a  650- 
foot  long.  18-inch  diameter  penstock;  (4) 
a  powerhouse  with  an  installed  capacity 
of  300  Kw  and  (5)  a  0.5-mile  long,  12-kV 
transmission  line  from  the  powerhouse 
to  a  proposed  Falling  Waters 
Development.  Inc.  transmission  facility. 
The  Applicant  estimates  that  the 
average  annual  energy  production 
would  be  2.6  miUion  kWh. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  it  would 
conduct  technical,  environmental  and 
economic  studies;  and  prepare  an  FERC 
license  application.  No  new  roads  woidd 
be  needed  for  conducting  these  studies. 
The  Applicant  estimates  that  the  cost  of 
undertaking  these  studies  would  be 
$45,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  16, 
1982.  the  competing  application  itself,  or 
a  notice  of  intent  to  file  such  an 
application  [see:  18  CFR  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15,  issued 
October  29, 1981.  46  FR  55245.  November 
9. 1981.] 

The  Commission  will  accept 


applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  16. 1982.  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981).  as 
appropriate]. 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit,  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminary  permit  no  later  than 
September  14. 1982. 

Agency  Comments — Federal.  State, 
and  local  agencies  eire  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  if 
an  agency  does  not  file  comments  within 
the  time  set  below,  it  will  be  presumed 
to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene  Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  16. 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  tide  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST ",  or  "PETITION  TO 
INTERVENE",  as  appUcable.  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regiilatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief.  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  Rfi  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 


application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kennsth  F.  Phunb. 
Secretary. 

(FR  Ooc.  02-12440  FUtd  6-»-S2:  a:4S  am) 
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[Proiact  No.  6192-0001 

Qoldenwest  Power,  Application  for 
Preliminary  Permit 

May  5, 1982. 

Take  notice  that  Goldenwest  Power 
(Applicant)  filed  on  April  8. 1982.  an 
application  for  preliminary  permit 
[pursuant  to  the  Federal  Ptower  Act.  16 
U.S.C.  791{a)-825(r)]  for  Project  No.  6192 
to  be  known  as  the  Tully  Creek  Power 
Project  located  on  Tully  Creek,  near 
Weitchpec  in  Humboldt  County. 
California.  The  application  is  on  file 
with  the  Commission  and  is  available 
for  pubUc  inspection.  Correspondence 
with  the  Applicant  should  be  directed 
to:  Mr.  E.  H.  Ochinero.  2811  Bechelli 
Lane.  Redding.  California  96002. 

Project  Description — ^The  project 
would  consist  of:  (i)  A  5-foot  high.  50- 
foot  long  diversion  structure;  (2)  a  9,000- 
foot  long.  60-inch  diameter  conduit;  (3)  a 
1.100-foot  long.  4  8-inch  diameter 
penstock;  (4)  a  powerhouse  with  an 
installed  capacity  of  1.300  kW;  and  (5)  a 
9-mile  long,  12-kV  transmission  line 
fiom  the  powerhouse  to  an  existing 
Pacific  Gas  and  Electric  Company 
transmission  line.  The  Applicant 
estimates  that  the  average  aimual 
energy  production  would  be  11.4  million 
kWh. 

Proposed  Scope  of  Studies  Under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months  during  which  time  it  would 
conduct  technical,  environmental  and 
economic  studies;  and  prepare  an  FERC 
license  application.  The  Apphcant 
estimates  that  the  cost  of  undertaking 
these  studies  would  be  $45,000. 

Competing  Applications — Anyone 
desiring  to  Sle  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  16. 
1982,  the  competing  application  itself,  or 
a  notice  of  intent  to  file  such  an 
application  [see:  18  CFR  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15.  issued 
October  29, 1981.  46  F.R.  55245. 
November  9, 1981.] 

The  Commission  will  accept 
applications  for  license  or  exemption 
bom  licensing,  or  a  notice  of  intent  to 


submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  16. 1982,  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  scq.  or  4.101  et  seq.  (1981).  as 
appropriate]. 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminary  permit  no  later  than 
September  14. 1982. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
cominents  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practioe 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Conunission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  fee  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  16, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION", 
"PROTESr*.  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  D.Q  20428.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  &iergy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  npon  eadi  representative 
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of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
KemMHi  F.  Phanb, 

Secretary. 

pit  Doc  az-lZOO  Filed  S-e-K  8:4S  wn| 
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[Protect  No.  6177-000] 

Lawrence  J.  McMurtrey;  Applcation 
for  Preliminary  Pemtt 

May  4. 1982. 

Take  notice  that  Lawrence  J. 
McMurtrey  (Appticant)  filed  on  April  7. 
1982,  an  application  for  preliminary 
permit  [pursuant  to  the  Federal  Power 
Act  16  U.S.C.  791(a)-825(r)l  for  Project 
No.  6177  to  be  known  as  the  Howard 
Creek  Project  located  on  Howard  Creek, 
'  within  the  Snoqualmie-Mt  Baker 
National  Forest  in  Snohomish  County. 
Washington.  The  appUcation  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  Correspondence 
with  the  Applicant  should  be  directed 
to:  Lawrence  J.  McMurtrey.  12122 196th 
NE..  Redmond.  Washington  98052. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  A  36-inch 
wide  concrete  intake  structure  placed  in 
the  streambed  at  elevation  3.000  feet;  (2) 
a  diversion  pipeline  10.000  feet  long;  (3) 
a  powertiouse  at  1.120  feet  containing  a 
turbine  generator  with  3.45  MW 
capacity  and  15.13  GWh  aimnal  energy 
production;  and  (4)  a  transmission  line  7 
miles  long.  The  potential  maricet  for 
project-generated  energy  includes  Puget 
Sound  Power  and  Light  the  Bonneville 
Power  Administration  and  the  Intalco 
Aluminum  Company. 

Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  term  of  24 
months,  during  which  engineering, 
economic  aiid  environmental  studies 
will  be  conducted  to  ascertain  project 
feasibility  and  to  support  application  for 
a  license  to  construct  and  operate  the 
project  The  estimated  cost  of  permit 
activities  is  $40,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  12, 
1982,  the  competing  application  itself,  or 
a  notice  of  intent  to  file  such  an 
application  [see:  18  CFR  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15,  issued 
October  29, 1981, 46  FR  55245,  November 
9, 1981J. 

The  Commission  will  accept 
applicatios  for  license  or  exemption 
from  hcensiog,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 


to  this  notice.  A  notice  of  intent  to  file 
an  application  for  Ucense  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  12, 1982,  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  hcensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriated]. 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit  allows  an  interested  person  to 
file  an  acceptable  competing  appUcation 
for  preliminary  permit  no  later  than 
September  10, 1982. 

Agency  Comments— Federal  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  appUcation  may  be 
obtained  by  agencies  directly  from  the 
AppUcant)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — ^Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  aocordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  of  other  comments  filed,  but 
only  diose  who  file  a  petition  to 
intervene  in  accordance  with  the 
Conmiission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  12. 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  AIVUCA'nON". 
"COMPETING  AH>UCATION", 
"PROTEST",  or  'reTITION  TO 
INTERVENE",  as  apphcable.  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  docnments  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief.  AppUcations  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
appUcation.  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
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of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Keimeth  F.  Plumb, 

Secretary. 
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[Proiect  Na  6179-000] 

Lawrence  J.  McMurtrey;  Application 
for  Preliminary  Permit 

May  4. 1982. 

Take  notice  that  Lawrence  J. 
McMurtrey  (Applicant)  filed  on  April  7, 
1982.  an  application  for  preliminary 
permit  [pursuant  to  the  Federal  Power 
Act  16  U.S.C  791(a}-a25(r)]  for  Project 
No.  6179  to  be  known  as  the  Upper 
Found  Creek  Project  located  on  Found 
Creek,  within  the  Snoqualmie-Mt  Baker 
National  Forest  in  Snohomish  County. 
Washington.  The  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  Correspondence 
with  the  Applicant  should  be  directed 
to:  Laivrence  J.  McMurtrey,  12122-196th 
NEm  Redmond.  Washington  98052. 

Project  Description — ^The  proposed 
project  would  consist  of  (1)  a  36-inch 
wide  concrete  intake  structure  place  in 
the  streambed  at  elevation  3,000  feet;  (2) 
a  diversion  pipeline  8,000  feet  long;  (3)  a 
powerhouse  at  2,000  feet  containing  a 
turbine  generator  with  1.87  MW 
capacity  and  8.2  GWh  annual  energy 
production:  and  (4)  a  transmission  line  8 
miles  long.  The  potential  market  for 
project-generated  energy  includes  Puget 
Sound  Power  and  Light,  the  Bonneville 
Power  Administration  and  the  Intalco 
Aluminum  Company. 

Proposed  Scope  of  Studies  Under 
Permit — ^A  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  term  of  24 
months,  during  which  engineering, 
economic  and  environmental  studies 
will  be  conducted  to  ascertain  project 
feasibility  and  to  support  application  for 
a  license  to  construct  and  operate  the 
project  The  estimated  cost  of  permit 
activities  is  $40,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  12, 
1982,  the  competing  application  itself,  or 
a  notice  of  intent  to  file  such  an 
apphcation  [see:  18  CFR  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15,  issued 
October  29, 1981, 46  FR  55245,  November 
9, 1981.] 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 


to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  12, 1982,  and  should 
specify  the  type  of  application 
forthcoming.  Any  Application  for  license 
or  exemption  bom  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate]. 

Submission  of  a  timely  notice  of  intent 
to  file  an  appUcation  for  preliminary 
permit  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminiEiry  permit  no  later  than 
September  10. 1982. 

Agency  Comments — Federal.  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  appUcation.  ' 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  &t>m  the 
Applicant)  If  an  agency  does  not  file 
comments  within  Ae  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Oomments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  12, 1982. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCA*nON", 
"PROTEST',  or  "PETmON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capital  Street 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 


of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Piumb, 

Secretary. 
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[Project  No.  6182-000] 

Lawrence  J.  McMurtrey;  Application 
for  Preliminary  Permit 

May  4. 1962. 

Take  notice  that  Lawrence  f. 
McMurtrey  (Applicant)  filed  on  April  7, 
19824  an  appUcation  for  preliminary 
permit  [pursuant  to  the  Federal  Power 
Act  16  U.S.a  791(a)-825(r)]  for  Project 
No.  6182  to  be  known  as  the  Excelsion 
Creek  Project  located  on  Excelsion 
Creek,  within  Snoqualmie-Mt  Baker 
National  Forest  in  Snohomish  Counfy, 
Washington.  The  appUcation  is  on  file 
with  the  Commission  and  is  available 
for  pubUc  inspection.  Correspondence 
with  the  Applicant  should  be  directed 
to:  Lawrence ).  McMurtrey,  12122— 196th 
NE.,  Redmond.  Washington  98052. 

Project  Description— ^The  proposed 
project  would  consist  of.  (1)  A  36-inch 
wide  concrete  intake  structure  placed  in 
the  streambed  at  elevation  2,000  feet  (2) 
a  diversion  pipeUne  4,000  feet  long;  (3)  a 
poweriiouse  at  1,100  feet  containing  a 
turbine  generator  with  1.63  MW 
capacity  and  7.15  GWh  annual  energy 
production;  and  (4)  a  transmission  line  4 
miles  long.  The  potential  market  for 
project-generated  energy  includes  Puget 
Sound  Ppwer  and  Light  the  Bonneville 
Power  Administration  and  the  Intalco 
Aluminum  Company. 

Proposed  Scope  of  Stu(iies  Under 
Permit— rA  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  term  of  24 
months,  during  which  engineering, 
economic  environmental  studies  will  be 
conducted  to  ascertain  project 
feasibility  and  to  support  appUcation  for 
a  license  to  construct  and  operate  the 
project  The  estimated  cost  of  permit 
activities  is  $40,000. 

Competing  Applications — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  12. 
1982.  the  competing  appUcation  itself,  or 
a  notice  of  intent  to  file  such  an 
appUcation  [see:  18  CFR  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15,  issued 
October  29. 1981.  46  FR  55245,  November 
9, 1981.] 

The  Commission  will  accept 
appUcations  for  Ucensa  or  exemption 
from  Ucensing,  or  a  notice  of  intent  to 
submit  such  an  appUcation  in  response 
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to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  12, 1982.  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate]. 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit,  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminiary  permit  no  later  than 
September  10, 1982. 

Agency  Comments— Federal  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  bom  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  12, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
"COMPETING  APPUCATION", 
"PROTEST",  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  tlds  notice.  Any  of 
the  above  named  docimients  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington.  D.C.  2042a  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief.  Applications  Branch, 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 


of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kanneth  F.  Flmnb, 
Secretary. 

(FR  Doe.  (2-124aSFiM  S-»-B2: 84S  am] 
HUMQ  COM  tZir-OI-ll 


[ProiMt  Na  6184-O00] 

Lawrence  J.  McMurtrey;  Applicatton 
for  Preliminary  Permit 

May  4. 1982. 

Take  notice  that  Lawrence  J. 
McMurtrey  (Applicant)  filed  on  April  7. 
1982,  an  application  for  preliminary 
permit  [pursuant  to  the  Federal  Power 
Act  16  U.S.C  791(a)— 825(r)]  for  Project 
No.  6184  to  be  known  as  the  Goblin 
Creek  Project  located  on  Goblin  Creek, 
within  Snoqualmie-Mt  Baker  National 
Forest  in  Snohomish  County, 
Washington.  The  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  Correspondence 
with  the  Applicant  should  be  directed 
to:  Lawrence  ).  McMortiey.  12122— 196th 
NE.,  Redmond.  Washington  98052. 

Project  Description — ^The  proposed 
project  would  consist  of:  (1)  A  36-inch 
wide  concrete  intake  structure  placed  in 
the  streambed  at  elevation  3,000  feet  (2) 
a  diversion  pipeline  laoOO  feet  long;  (3) 
a  powerhouse  at  1,920  feet  containing  a 
turbine  generator  with  1.98  MW 
capacity  and  aoo  GWh  annual  energy 
production:  and  (4)  a  transmission  line 
14  miles  long.  The  potential  market  for 
project-generated  energy  includes  Puget 
Sound  Power  and  Light  the  Bonneville 
Power  Administration  and  the  Intalco 
Aluminum  Company. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  term  of  24 
months,  during  which  engineering, 
economic  and  environmental  studies 
will  be  conducted  to  ascertain  project 
feasibility  and  to  support  application  for 
a  license  to  construct  and  operate  the 
project  The  estimate  cost  of  permit 
activities  is  $40,000. 

Competing  Applications — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  12, 
1982,  the  competing  application  itself,  or 
a  notice  of  intent  to  file  such  an 
application  [see:  18  CFR  4.30  et  seq. 
(1981):  and  Docket  No.  RM81-15.  issued 
October  29. 1981, 46  FR  55245,  November 
9, 1981.] 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 


to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  12, 1982,  and  shoidd 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensi^ig  must  be 
filed  in  accordance  with  the 
Conmiission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981).  as 
appropriate].    » 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminary  permit  no  later  than 
September  la  1962. 

Agency  Conunents— Federal  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  appIicatioiL 
(A  copy  of  the  application  may  be 
obtained  by  agencies  direcUy  £rom  the 
Applicant)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedures.  18  CFR  1.8  or  1.10 
(1980).  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  12. 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
"COMPETING  APPUCATION", 
"PROTEST',  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Ener:gy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  D.C  20426.  An 
additional  copy  must  be  sent  to:  Fred 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Conunission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
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of  the  Applicant  specifled  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  numb. 
Secretary. 

PH  Doc  82-12487  Filad  5-«-a2: 8>t5  ami 
MUMQ  COOC  6717-01-M 


[Project  No.  4M»-0ei] 

ModMto  Irritation  District:  Application 
for  Preliminary  Permit  «, 

May  4, 1982. 

T^e  notice  tiiat  Modesto  Irrigation 
District  (Applicant)  filed  on  August  14, 
1961,  an  application  for  prehnunary 
permit  [pursuant  to  the  Federal  Power 
Act,  16  U.S.C  791(aH25(rU  for  Project 
No.  4869  to  be  known  as  the  Deadwood 
Creek  Project  located  on  Deadwood 
Creek  in  the  Pluaias  National  Forest  in 
Yuba  County.  California.  The 
appkcation  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  Mr.  A. 
Lee  DeLano,  Modesto  Irrigation  District, 
1231-llth  Street  P.O.  Box  4080. 
Modesto,  California  9535Z 

Project  Description — ^The  proposed 
project  would  consist  of:  (1)  A  5-foW- 
higb,  40-foot4oBg  dhrersion  stmcture 
located  at  elevation  2,975  feet;  (2)  a  42- 
inch-diameter.  4,000-foot-long  conduit; 
(3)  a  42-incfa-diaiBeter,  1450-Jfoot-Iang 
penstock:  (4)  a  poweriuuse  at  clevatian 
2,2S0  feet  containii«  a  single  2JS04cW 
generating  unit;  and  (5)  associated 
electrical  and  transmission  equipment 
Applicant  estimates  that  the  project 
would  generate  an  average  of  23,900 
MWh  annually. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit  if  issued, 
does  not  authorize  construction.  During 
the  term  of  the  permit  Applicant  would 
conduct  engineering,  financial,  and 
environmental  feasibility  studies. 
Applicant  estimates  that  the  studies  wtD 
cost  $45,000. 

Competing  AppKcatfons — This 
application  was  filed  as  a  competing 
appbcation  to  Consolidated 
Hydroelectric,  Inc.'s  application  for 
Project  No.  4392  filed  on  March  23, 1981. 
Public  notice  of  the  filing  of  the  initial 
application,  which  has  ah-eady  been 
given,  established  the  due  date  for  filing 
competing  applications  or  notices  of 
intent.  In  accordance  with  the 
Conunission's  regulations,  no  competing 
appUcation  for  preliminary  permit  or 
notices  of  intent  to  file  an  application 
for  preliminary  permit  or  license  will  be 
accepted  for  filing  in  response  to  this 
notice.  Any  application  for  license  or 
exemption  from  licensing,  or  notice  of 
intent  to  file  an  exemption  application. 


must  be  filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate]. 

Agency  Comments — Federal,  State, 
and  local  ageocies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  tba  application  may  b« 
obtained  by  agencies  directly  from  the 
Applicant)  If  an  agency  does  not  file 
comments  within  die  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  witk  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1980). 
In  determiniBg  the  apprc^xiate  action  to 
take,  the  Conuiission  will  consider  all 
protests  or  other  comments  filed,  bat 
only  those  who  file  s  (>etition  to 
intervene  in  accordaacc  with  die 
Coamiissian's  Rales  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  at  before  )ime  21, 1982. 

Filing  and  Service  of  Respoaaivg 
Documeat»—Anf  fifing  mnst  bear  in  all 
capital  letters  Hm  titie  "COMMENTS'*. 
"PROrBST',  or  T^IITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  naawd  docanents  must  be 
filed  by  providing  die  original  and  those 
copies  reqaired  by  the  Commission's 
regalatioos  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NEh  Washington,  D.C.  2042a.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chiet  Applications  Branch 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.,  Room  208 
RB  at  the  above  address.  A  copy  of  any 
petition  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  &rst 
paragraph  of  this  notice. 
Kennelfa  F.  PlwBb, 
Secretary. 

(FR  Dbc  S2-ia«88  Filed  S-6-82:  MS  ml 
BILUNO  COOC  sriT-avM 


[Dociwi  No.  CP82-153-001I 

Moontaftt  Fool  Stippty  Co.;  Amendment 
to  AppHeatfon 

May  3, 1982. 

Take  nodce  that  on  March  28. 1982,' 
Mountain  Fuel  Supply  Company 


■The  amendment  wai  initially  tendered  for  fiUag 
on  March  29, 1982:  however,  the  fee  required  by 
Section  156.1  ef  (he  Regtriationa  aider  the  Natctral 
Gas  Ael  (IS  CFR  159.1)  was  not  paid  aatil  A^  1. 
1982;  thue,  filiag  wai  aot  completed  antU  Ike  kttw 
date. 


(Applicant).  180  East  First  South  Street 
Salt  Lake  City.  Utah  84139.  filed  in 
Docket  No.  CP82-153-001  an 
amendment  to  its  application  in  the 
instant  docket  filed  pursuant  to  Section 
7(c]  of  the  Natural  Gas  Act  so  as  to 
reflect  its  intention  to  utilize  the  Red 
Wash  interconnection  in  Utah  ea  a 
redelivery  point  to  Northwest  Pipeline 
Corporation  (Northwest),  all  as  more 
fully  set  forth  in  the  amendment  which 
is  on  file  with  the  Commission  and  open 
to  poblic  inspection. 

Applicant  submits  that  in  its 
apphcation  it  requested  pursuant  to  a 
gas  transportation  and  exchange 
agreement  dated  December  15, 1980, 
authorization  to  transport  and  exchange 
up  to  35.000  Mcf  of  natural  gas  per  day 
that  Northwest  may  control  in  the  areas 
of  Utah  within  the  vicinity  of 
Applicant's  Southern  System  for  which 
Applicant  presently  holds  a  Hinshaw 
exemption  granted  by  order  issued 
August  6. 1964,  in  Docket  No.  CP64-2Z1 
(32  FJP.C.  535).  It  is  further  submitted 
that  such  application  specifically 
disclaimed  any  request  for  authorization 
to  utilize  the  nearby  existing  Red  Wash 
interconnectian  between  the  facilities  of 
Applicant  and  Northwest 

Applicant  asserts  that  becaose  of  the 
anticipated  Increase  in  the  vtrfomes 
available  for  transportatioo  on  the 
Southern  System  operating  conditions 
require  the  activation  on  a  permanent 
basis  of  the  Red  Wash  interconnection 
as  a  redelivery  point  to  Northwest 

It  is  staled  that  only  minor 
compression  and  other  facilities,         , 
consisting  of  an  800  horsepower  site  ' 
compressor,  control  and  met»ing 
facilities,  and  minor  yard  piping  to 
connect  the  compressor,  would  be 
installed  to  effect  delivery  to  Northwest 
at  Red  Wash.  Applicant  further  states 
that  such  additional  facilities  would  be 
installed  pursuant  to  the  budget 
authorization  granted  Applicant  by 
order  issued  January  13. 1981.  in  Docket 
No.  CP81-50. 

Therefore,  Applicant  requests  that  the 
application  filed  in  the  Instant  docket  be 
amended  so  as  to  include  a  request  for 
authorization  for  the  use  of  the  above- 
described  Red  Wash  interconnection  for 
the  redelivery  of  natural  gas  to 
Northwest  in  Utah. 

Any  person  desiring  to-be  heard  or  to 
make  any  protest  wi^  reference  to  said 
amendment  should  on  or  before  May  21, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
■equiremenis  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
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Natural  Gas  Act  (18  CFR  157.10).  All 
protests  nieS  with  the  Commission. will 
be  considerd  by  it  in  detennining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules.  All  persons  who 
have  heretofore  filed  need  not  file  again. 
Kenneth  F.  Plumb. 
Secretary. 
[FK  Doc.  e-utaa  pim  s-a-az:  a:4s  un] 

WLUNQ  CODE  t717-01-« 


[Prolwt  Na  5752-000] 

New  York  State  Department  of 
Environmental  Conservation;  Notice  of 
Application  for  License  (Over  5  MW) 

May  3, 1982. 

Take  notice  that  the  New  Yoric  State 
Department  of  Environmental 
Conservation  (Applicant)  filed  on 
December  14. 1982,  an  application  for 
license  [pursuant  to  the  Federal  Power 
Act.  18  U.S.C  791(a)-825{r)J  for 
construction  and  operation  of  a  water 
power  project  to  be  known  as  the 
Ticonckroga  Project  No.  5752.  The 
project  would  be  located  on 
Ticonderoga  Creek  in  the  Village  of 
Ticonderoga,  Essex  County,  New  York. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Herbert  Ooig. 
Assistant  Commissioner — Natural 
Resources,  New  Yoric  State  Department 
of  Environmental  Conservatioa  50  Wolf 
Road,  Albany,  New  Yoric  12233. 

Project  Description — The  proposed 
project  would  consist  of  two  tandem 
developments,  the  first  comprising:  (1) 
The  existing  "Dam  A".  8  feet  high  and 
110  feet  long,  with  an  uncontrolled 
spillway  59  feet  long,  with  three  slide 
gates;  (2)  Lake  George,  31  miles  long  and 
2.5  miles  wide,  with  a  usable  storage  of 
15,000  acre  feet:  (3)  a  new  concrete 
intake  structure;  (4)  a  new  penstock  nine 
feet  in  diameter,  380  feet  underground 
and  2,170  feet  above  ground;  (5)  a  new 
concrete  powerhouse,  37  by  74  feet, 
containing  one  4.2-  and  one  2.1-MW 
turbine/generator  unit  operating  imder  a 
net  head  of  122  feet;  (6)  a  rehabilitated 
tailrace  40  feet  wide  and  120  feet  long; 
(7)  a  new  three-phase,  13.2-kV 
transmission  line;  and  (8)  appurtenant 
faciUties. 

The  second  development  would 
consist  of:  (1)  The  existing  "Dam  D",  11 
feet  high  and  350  feet  long,  with  a 
primary  spillway  60  feet  long  and  a 
secondary  spillway  110  feet  long;  (2)  a 
pond  covering  six  acres  with  no  usable 


storage;  (3)  a  renovated  intake  structure; 
(4)  a  new  underground  penstock.  9  feet. 
10  inches  in  diameter  and  2,570  feet 
long;  (5)  a  new  concrete  powerhouse,  37 
by  75  feet,  containing  one  3.15-  and  one 
1.55-MW  turbine/generator  unit 
operating  under  a  net  head  of  85  feet;  (6) 
a  new  taUrace,  45  feet  wide  and  120  feet 
long:  (7)  a  new  three-phase,  13.2-kV 
transmission  line;  and  (8)  appurtenant 
facilities. 

Purpose  of  Project— The  average     ^ 
annual  generation  of  37.7  million  kWh 
would  be  sold  to  the  Niagara  Mohawk 
Power  Corporation. 

Competing  Applications — ^This 
application  was  filed  as  a  competing 
application  to  Long  Lake  Energy 
Corporation's  application  for  Project  No. 
4356-001  filed  on  September  21. 1981. 
Public  notice  of  the  filing  of  the  initial 
application,  which  has  already  been 
given  established  the  due  date  for  filing 
competing  applications  or  notices  of 
intent  In  accordance  with  the 
Commission's  regulations,  no  competing 
applications  for  licenses  or  exemptions, 
or  notices  of  intent  to  file  competing 
applications,  will  be  accepted  for  filing 
in  response  to  this  notice,  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981).  as 
appropriate]. 

Comments.  Protests,  or  Petitions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  Jrme  18, 1982. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letters  the  title  ''COMMENTS", 
"PROTEST",  or  "PETITION  TO 
INTERVENE",  as  app^cable.  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Humb. 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington.  D.C  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief,  Applications  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  petition  to  intervene  must 
also  be  served  upon  each  representative 


of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kemwdi  F.  Plumb. 

Secretary. 

(FRDoc  n-UiSl  FOad  5-6-«2:  MS  ubI 

■UMa  cow  cru-et-M 
[Dodcet  No.  CP82-2M-000] 

PanhancHe  Eastern  Pipe  Une  Co; 
AppMcatlon 

May  3, 1962. 

Take  notice  that  on  April  19. 1982. 
Panhandle  Eastern  Pipe  Line  Company 
(Applicant),  P.O.  Box  1642,  Houston. 
Texas  77001.  filed  in  Docket  No.  CP82- 
289-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  for  Toledo  Edison 
Company  (Toledo  Edison],  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

It  is  asserted  that  Toledo  Edison's 
distribution  company  is  currently 
operating  at  a  poor  load  factor  due  to 
current  economic  conditions  and  as  a 
result  has  excess  gas  v^ch  it  desires  to 
sell  to  its  power  generating  plant  It  is 
explained  that  this  sale  would  be  in 
addition  to  the  1,500  Mcf  of  gas  per  day 
which  Applicant  is  delivering  to  the 
power  plant  under  its  current  industrial 
sales  contract 

Pursuant  to  a  transportation 
agreement  dated  February  23. 1962, 
Applicant  proposes  to  receive  up  to 
5.000  Mcf  of  such  excess  gas  per  day  by 
displacement  at  the  existing  point  of 
intercoimection  between  the  facilities  of 
Applicant  and  Toledo  Edison's 
distribution  company  in  Defiance.  Ohio, 
and  redeliver  these  volumes  on  an 
interrvptible  basis  at  the  existbog  point 
of  interconnection  between  Applicant 
and  Toledo  Edison's  power  plant  also  in 
Defiance.  Ohio.  Applicant  asserts  that 
Toledo  Edison  would  pay  a  unit  charge 
of  2.48  cents. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  21. 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10]  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10].  All 
protests  filed  with  the  Commission  wiU 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
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wishing  to  beGome  a  party  to  a 
proceeding  or  to  participate  as  a  party  ia 
uny  hearing  therein  must  fUe  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commissioa  or  its  designee  aa  this 
application  if  no  petition  to  intervene  is 
nied  within  the  time  required  herein,  if 
the  Commissioii  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commianon  on  its  own  motion 
betieves  that  a  forma)  hearing  is 
required,  further  notice  of  such  hearing 
wiU  be  dnly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  Sor  Applicant  to  appear  or 
be  fepreaented  at  the  hearing. 
Kmmttkr.na^tt, 
Secretary. 

|FR  Ottc  a2-nf7«  riM  S-O-SZ:  a?M  am] 

BnAMm  OOBE  am^9i-m 


[Pro|actMeL6ta»-0001 

Public  Utility  District  Na  1  of  Lewis 
County,  Washington;  Application  for 
Preliminary  Permit 

May  3. 1982. 

Take  notice  that  PubHc  Utility  District 
No.  1  ol  Lewis  County,  Washington 
(Applicant)  filed  on  AprO  8, 1982.  an 
application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act,  18 
U.S.C.  791(a)— 825(r))  for  Project  No. 
6193  to  be  known  as  the  Prairie 
Mountain  Waterpower  Project  kicated 
on  Davis  Creek,  partially  wiAm  GitkM 
Pinchot  National  Forest  in  Lewis 
County,  Washington.  The  application  is 
on  file  with  the  Commission  and  is 
available  for  pubUc  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Guy  H. 
KalJch,  Manager.  Public  Utility  District 
No.  1  of  Lewis  County.  Post  Office  Box 
330,  Chehahs,  Washington  98532,  with  a 
copy  to  Mr.  James  V.  Williamson, 
Partner,  R.  W.  Beck  and  Associates,  200 
Tower  Building.  7th  Avenue  at  Olive 
Way,  Seattle,  Washington  98101. 

Project  Description — The  proposed 
pro^t  would  consist  of:  (1)  A  5-foot 
high  concrete  gravity  dam  at  elevation 
2,000  feet;  (2)  a  24-inch  pipehne  8.600 
feet  kng  and  penstock  2,900  feet  long; 


(3)  a  powerhouse  at  elevation  960  feet 
containing  a  turbine  generates  with  2.3 
MW  capacity  and  8.6  GWh  annual 
energy  production,  and  (4)  a 
transmission  line  0.25  mile  long. 
Generated  energy  would  be  used  as  a 
system  resource  or  sold  to  the 
Bonneville  Power  Administration. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  term  of  36 
months,  during  which  en^neering, 
economic  and  environmental  studies 
will  be  conducted  to  ascertain  project 
feasiblity  and  to  support  application  for 
a  license  to  construct  and  operate  the 
project  The  estimated  cost  of  permit 
activities  is  $200,000. 

Competing  Applications — This 
application  was  filed  as  a  competing 
application  to  Western  Power, 
Incorporated's  application  for  Project 
No.  5449  filed  on  October  5, 1981.  PubHc 
notice  of  the  filing  of  the  initia} 
application,  which  has  already  been 
given,  established  the  due  date  for  filing 
competing  applications  or  notices  of 
intent.  In  accordance  with  the 
Comraisaion's  regulations,  no  competing 
application  for  preliminary  permit,  or 
notices  of  intent  to  file  an  application 
for  fweliminary  permit  or  license  will  be 
accepted  for  filfaig  in  response  to  this 
notice.  Any  appUcatirai  for  license  or 
exemption  from  licensing,  or  notice  of 
intent  to  file  an  exemption  application, 
must  be  filed  in  accta-dance  with  the 
Commission's  regulations  (see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981).  as 
appropriate]. 

Agency  Coauneata — Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
ApplicaiU.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presimied  to  have  no  comments. 

Comments,  Protests,  or  Petitions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  nray  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  June  21, 1982. 

Filing  and  Service  (^Responsive 
DocaatentB — Any  fihngs  must  bear  hi  aD 
capHal  letters  the  title  "COMMS/TS". 
'TROTEST*.  or  "PKriTION  TO 


INTERVE^ffi*',  as  appBcable,  and  the 
Project  Number  of  tl^s  notice.  Any  of 
the  above  named  documents  nust  be 
filed  by  provitfing  the  onginel  and  those 
copies  required  by  the  Conmuesion's 
regulations  to:  Kenneth  F.  Phnnb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  NorA  Capitol  Street, 
NE..  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  AppHcations  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
825  Nortl^Capitol  Street,  NE.,  Room  208 
RB  at  the  above  address.  A  copy  of  any 
petition  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Pkimb, 
Secretary. 

(FR  D«C|M-12«B  Pa«i  S-»te  a>l5  ami 

auxma  code  stit-oi-m 


[Project  Na  6089-000] 

Raifiaong  C04  Application  for 
Exemption  for  Small  1 1  ywftr  uelectric 
Power  Protect  Under  5  MW  Capacity 

May  4. 1882. 

Take  notice  diat  on  Maidi  15, 1982, 
Rainsong  Company  (Applicant)  filed  an 
application  under  S«:tion  408  of  the 
Energy  Security  Act  of  1980  (Act)  (16 
U.S.Q  2705  and  2708  o«  amended],  for 
exempbon  of  a  proposes  hydroelectric 
project  from  licensing  under  Part  I  of  the 
Federal  Power  Act  The  proposed  small 
hydroelectric  project  (Project  No.  6089) 
would  be  located  on  Skate  Creek,  Lewis 
County,  Washington.  Correspondence 
with  the  Applicant  should  be  directed 
to:  Mr.  lerry  L.  Johnson,  Agent  Post 
Office  Box  485,  Lynden,  Washington 
98264. 

Project  Description — ^The  proposed 
project  would  coosist  of.  (1)  A  80-foot 
long,  8-foot  high  diversion  structure;  (2) 
a  11,000-foot  long,  60-inch  diameter 
pipeline/penstock;  (3)  a  poweriiouse 
containing  one  generating  unit  with  a 
rated  capacity  of  5  MW;  and  (4)  a  3,000- 
foot  long  transmission  bne  from  the 
powerhoQse  to  an  existing  69-kV 
transmission  line.  The  Applicant 
estimates  that  the  average  annual 
energy  production  would  be  32.00  GWh. 
The  project  is  located  entirely  on 
Federal  lands  within  the  Gifford  Pinchot 
National  Forest. 

Purpose  of  Exemption^fitu 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development  and 
operation  of  the  project  under  the  terras 
of  the  exemption  from  licenaing,  and 
protects  projects  tbe  Exemptee  from 
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permit  or  license  applicants  that  would 
seek  to  take  or  develop  the  project. 

Agency  Comments— The  U.S.  Fish  and 
Wildlife  Service,  The  National  Marine 
Fisheries  Service,  the  State  of 
Washington  Department  of  Rsheries 
and  State  of  Washington  Department  of 
Game  are  requested,  for  the  purposes 
set  forth  in  Section  408  of  the  Act  to 
submit  within  60  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 
wildlife  resources  or  to  otherwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  wiB 
be  made.  Comments  shoald  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comente  within  60  days 
from  the  date  of  issnance  of  diis  notice, 
it  will  be  presmned  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Application — Any 
qualified  license  applicant  desiring  to 
file  a  competing  application  must  submit 
to  the  Commission,  on  or  before  June  21. 
1982  either  the  competing  license 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project  or 
notice  of  intent  to  file  such  a  Ucense 
appKcatran.  Submission  of  a  timely 
notice  of  intent  aIlo%vs  an  interested 
person  to  file  the  competing  license 
application  no  later  than  120  days  horn 
the  date  that  comments,  protests,  eta 
are  doe.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  oiust  conform  with 
the  reqnirements  of  18  CFR  4.33(b)  and 
(c)  (1980).  A  competing  license 
application  must  conform  with  the 
requirements  of  18  CFR  4.33(a)  and  (d) 
(1980). 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 


Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  conHnenta. 
protests,  or  petitioo  to  intervene  must  be 
received  on  or  before  June  21, 1982. 
Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION", 
"PROTEST",  or  'PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  tahe  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington  D.C.  2042a  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  oi  intent  competing 
application,  at  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretmy. 

[FK  Ltoc  82-13(71  P!M  S-S-aK  as«S  ami 

BUJNa  eooe  trrr-m-a 


[Praiect  Nol  6M1-60S] 

Southern  Pacific  Land  Co;  Application 
for  Exemption  for  Smal  Hydroclcctrtc 
Po«ver  Prolect  Under  5  MW  Capacity 

May  5, 1982. 

Take  notice  that  on  March  8, 1982, 
Southern  Pacific  Land  Company 
(Applicant)  filed  an  apphcation  nnder 
Section  408  of  the  Energy  Security  Act  of 
1980  (Act)  (16  U.S.C.  2705  and  2708  as 
amended),  for  exemption  of  a  proposed 
hydroelectric  project  irom  licensing 
under  Part  I  of  the  Federal  Power  Act 
The  proposed  smaQ  h3rdroeIectric 
project  (Ptoject  No.  8061)  would  be 
located  on  Ha37pre8s  Creek,  near  Sierra 
City,  Sierra  Coimty.  California. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Erik  A. 
Stenstedt  Southern  Pacific  Land 
Company,  One  Market  Haza,  San 
Francisco.  California  94105. 

Project  Description — The  project 
would  consist  of:  (1)  A  6-foot  high.  18- 
foot  long  diversion  structure;  (2)  a  3,100- 
foot  long,  54-inch  diameter  low  pressure 
conduit;  (3)  a  2,500-foot  long.  36-inch 
diameter  penstock;  (4)  a  powerhouse 
containing  one  generating  unit  with  an 
installed  capacity  of  4.9  MW;  and  (5)  a 
eO-kV  transmission  line  from  the 


powerhouse  to  an  existing  Sierra  City 
Substation  or  a  proposed  transmission 
line.  The  Applicant  estimates  that  the 
average  annual  energy  production 
would  be  12  million  kWh. 

Purpose  ofExemptJOB — ^An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development  and 
operation  of  the  project  uikder  the  terms 
of  the  exemption  from  Ucensing,  and 
protects  the  Elxemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project 

Agency  Comments— The  VJS.  Fish  and 
Wildlife  Service,  the  National  Marine 
Fisheries  Service,  and  the  California 
Department  of  Fish  and  Game  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Act  to  submit  within 
60  days  fitmi  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  any  fish  and  wildlife 
resources  or  to  otherwise  carry  oat  the 
provisions  of  the  Fish  and  Wildbfe 
Coordination  Act  General  comaieDts 
coDceming  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conctitions  to  be  included  as  a 
condition  of  exeonption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencaea 
are  requested  to  provide  any  comments 
they  may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency     , 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
conmients  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  AppUcationa — Any 
qualified  license  applicant  desiring  to 
file  a  competing  application  mnst  sobmit 
to  the  Commission  on  or  before  July  18. 
1982  either  the  competing  license 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project  or 
notice  of  intent  to  file  such  a  license 
application.  Submission  of  a  tiaiely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
application  no  later  than  120  days  from 
the  date  that  comments,  protests,  etc 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  widi 
the  requirements  of  18  CFR  4.33  (b)  and 
(c)  (1980).  A  competing  license 
applicatian  must  conform  with  the 
requirements  of  18  CFR  4.33  (a)  and  (d) 
(1980). 
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Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  16, 1982. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION" 
"COMTOTING  AWUCATION". 
"PROTEST*,  or  'TETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington.  D.C  2042a  An 
additional  copy  must  be  sent  to:  FredE. 
Springer,  Chief,  Applications  Brandi. 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kennedi  F.  Plumb, 
Secretary. 

(FR  Doc  S2-U4S3  Filed  i-i-tt  8:4S  un| 

aauNQ  cooc  nn-«vM 


[Project  Na  6028-000] 

Southern  Pactfic  Land  Co^  Application 
for  Exemption  for  SmaN  Hydroelectric 
Power  Project  Under  5  MW  Capacity 

May  5, 1962. 

Take  notice  that  on  February  25, 1982. 
Southern  Pacific  Land  Company 
(Applicant)  filed  an  application  under 
Section  408  of  the  Energy  Security  Act  of 
1980  (Act)  (16  U.S.C.2705  and  2708  as 
amended),  for  exemption  of  a  proposed 
hydroelectric  project  from  licensing 
under  Part  I  of  the  Federal  Power  Act 
The  proposed  small  hydroelectric 
project  (Project  No.  6028)  would  be 
located  on  Haypress  Creek,  within  the 
lands  of  Tahoe  National  Forest  near 
Sierra  City,  Sierra  County,  California. 


Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Erik  A. 
Stendstedt  Southern  Pacific  Land 
Company,  One  Market  Plaza,  San 
Francisco,  CaUfomia  94105. 

Project  Description — ^The  project 
would  consist  ot  (1)  A  6-foot  high,  18- 
foot  long  diversion  structure  at 
Haypress  Creek;  (2)  a  1.300-foot  long 
diversion  chfmnel:  (3)  a  6-foot  high,  18- 
foot  long  diversion  structure  at  Milton 
Creek:  (4)  a  4,20D-foot  long.  54-inch 
diameter  low  pressure  conduit  (5)  a 
1,100-foot  long,  36-inch  diameter 
penstock:  (6)  a  poweriiouse  containing 
one  generating  unit  with  an  installed 
capacity  of  4  MW;  and  (7)  a  60-kV 
transmission  line  from  the  powerhouse 
to  an  existing  Sierra  City  Substation  or  a 
proposed  transmission  line.  The 
Applicant  estimates  that  the  average 
annual  energy  production  would  be  8.5 
million  kWh 

Purpose  of  Exemption — ^An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  bom  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project 

Agency  Comments — ^The  U.S.  Fish  and 
Wildlife  Service,  the  National  Marine 
Fisheries  Service,  and  the  California 
Department  of  Fish  and  Game  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Act  to  submit  within 
60  days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  any  fish  and  wildlife 
resources  or  to  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act  General  comments 
concerning  the  project  and  its  resources 
are  requested:  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  any  comments 
they  may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Application — Any 
qualified  license  applicant  desiring  to 


file  a  competing  application  must  submit 
to  the  Commissioa  on  or  before  June  25. 
1982  either  the  competing  license 
appUcation  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project  or 
notice  of  intent  to  file  such  a  license 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
application  no  later  than  120  days  from 
the  date  that  comments,  protests,  eta 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR'4.33  (b)  and 
(c)  (1980).  A  competing  license 
application  must  conform  with  the 
requirements  of  18  CFR  4.33  (a)  and  (d) 
(1980). 

Comments.  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  June  25, 1982. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  AH>UCATION". 
"COMPETING  APPUCATION". 
"PROTEST*,  or  "PETITION  TO 
INTERVENE",  as  appUcable.  and  the 
Project  Number  of  tUs  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc  82-U4M  FUed  b-*-tlt  MS  un) 
BiLUNQ  cooc  C717-01-M 


[Pro|«ctNa  405-011] 

Susquehanna  Power  Co.  and; 
Philadelphia  Electric  Power  Co.; 
Application  for  Amendment  of  License 

May  3, 1982 

Take  notice  that  on  March  23. 1982, 
the  Susquehanna  Power  Company  and 
the  Philadelphia  Electric  Power 
Company  (Licensees]  filed  an 
application  [pursuant  to  the  Federal 
Power  Act.  16  U.S.C.  791(a)-825(r)]  for 
amendment  of  their  license  for  the 
Conowingo  Project  No.  405,  located  on 
the  Susquehanna  River,  in  York  and 
Lancaster  Counties.  Pennsylvania  and 
Cecil  and  Harford  Counties,  Maryland. 
Correspondence  with  the  Licensees 
should  be  directed  to:  Mr.  Eugene  ). 
Bradley,  2301  Market  Street 
Philadelphia,  Pennsylvania  19109. 

The  license  amendment  would  involve 
the  removal  of  the  existing  highway 
bridge  built  on  the  powerhouse, 
spillway,  and  abutment  sections  of  the 
dam.  and  that  portion  of  the  bridge  over 
the  Conrail  railroad,  to  be  replaced  by 
the  construction  of  a  new  highway 
bridge  and  modifications  to  the  east  and 
west  approaches.  The  new  bridge  will 
consist  of  two  14-foot  wide  traffic  lanes 
at  the  spillway  and  abutment  sections. 
A  cantilevered  concrete  cap  will  be 
constructed  on  exising  piers  to  support 
precast  concrete  members  of  the  new 
bridge  structure  at  this  location.  At  the 
powerhouse,  the  new  bridge  will  have  a 
cast-in-place  concrete  deck  on  steel 
framing,  supported  by  the  existing 
powerhouse  structure  and  the  existing 
headworks  structures.  The  new 
roadway  will  be  widened  to 
approximately  21.5  feet  without 
modifying  the  existing  powerhouse 
structure.  The  bridge  over  the  Conrail 
railroad  will  be  widened  to  improve  the 
intersection  of  U.S.  Route  1  with 
Maryland  222  at  the  east  approach. 
Modifications  to  the  bridge  approaches 
will  consist  of  improved  grade 
conditions  at  the  east  and  west 
approaches,  and  a  truck  climbing  lane  at 
the  east  approach. 

Anyone  desiring  to  be  heard  or  make 
any  protest  about  this  application 
should  file  a  petition  to  intervene  or  a 
protest  with  the  Commission,  in 
accordance  with  the  requirements  of  its 
Rules  of  Practice  and  Procedure,  18  CFR 
1.8  or  1.10  (1980).  Comments  not  in  the 
natiu-e  of  a  protest  may  also  be 
submitted  by  conforming  to  the 
procedures  specified  in  S  1-10  for 
protests.  In  determining  the  appropriate 
action  to  take,  the  Conunlssion  will 
consider  all  protests  or  other  comments 
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filed,  but  a  person  who  merely  files  a 
protest  or  comments  does  not  become  a 
party  to  the  proceeding.  To  become  a 
party,  or  to  participate  in  any  hearing,  a 
person  must  file  a  petition  to  intervene 
in  accordance  with  the  Commission's 
Rules.  Any  comments,  protest,  or 
petition  to  intervene  must  be  received 
on  or  before  May  18, 1982.  TTie 
Commission's  address  is  825  North 
Capitol  Street  NE..  Washington.  D.C. 
20426.  The  Application  is  on  file  with  the 
Commission  and  is  available  for  pubhc 
inspection. 
Kennelfa  F.  Plumb, 
Secretary. 

(FR  Doc  az-UUe  Filed  S-e-«2: 8:45  am) 
MUMQ  CODE  (Tir-OI-M 

[Docket  Na  CP82-285-000] 

Texas  Gas  Transmission  Corp4 
Application 

May  3. 1982. 

Take  notice  that  on  April  15, 1982. 
Texas  Gas  Transmission  Corporation 
(Apphcant),  P.O.  Box  1160.  Owensboro, 
Kentucky  42302,  filed  in  E>ocket  No. 
CP82-285-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  Applicant  to  sell 
natural  gas  to  the  City  of  Carrollton. 
Kentucky  (Carrollton),  in  lieu  of  Ohio 
River  Pipeline  Corporation  (Ohio  River 
Pipeline),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  submitted  that  pursuant  to  a  sales 
agreement  dated  March  8, 1982,  Ohio 
River  Gas  Company.  Inc.  (Ohio  River) 
which  is  now  engaged  in  Uie  business  of 
rendering  gas  utility  service  in  the  town 
of  Milton,  Kentucky,  has  agreed  to 
transfer  all  of  its  gas  utility  properties  to 
Carrollton  which  through  the  Carrollton 
Utilities  Commission  renders  gas  utility 
service  to  the  residents  of  Carrollton.  It 
is  further  submitted  that  such  sale  is 
conditioned  upon  approval  of  both  the 
Kentucky  Public  Service  Commission 
and  the  authorization  saught  in  the 
instant  application  from  the 
Commission. 

Petitioner  asserts  that  after  the 
effective  date  of  such  sale  Carrollton 
would  render  gas  service  to  those  areas 
and  customers  being  served  by  Ohio 
River.  It  is  further  asserted  that  in  order 
to  accomplish  such  service  Ohio  River 
Pipeline,  an  affiliate  and  supplier  of 
Ohio  River,  has  agreed  to  transfer  to 
Carrollton  its  right  to  purchase  from 
Apphcant  600  Mcf  of  natural  gas  per  day 


which  approximates  the  peak  day 
requirements  of  the  City  of  Milton. 
Kentucky.  Applicant  states  that  Ohio 
River  Pipeline  has  also  agreed  to  the 
transfer  of  the  following  seasonal 
entitlements;  Summer— 62,424  Met 
Winter— 59,963  Mcf. 

Apphcant  proposes  for  the  piupose  of 
administrative  efficiency,  to  file  with  the 
Commission  two  superseding  service 
agreements  between  AppUcant  and 
Ohio  River  Pipeline  and  AppUcant  and 
Carrollton  reflecting  the  changes 
brought  about  by  the  sale  of  the  subject 
faciUties. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
appUcation  should  on  or  before  May  21. 
1982,  file  with  the  Federal  Enei^ 
Regulatory  Commission.  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Phunl), 
Secretary. 

[FR  Doc  82-U472  PUad  S-».«2;  MS  am) 
BtLLMO  CODE  trir-^l-M 
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[Proiect  No.  6020-000] 

Thousand  TraNs,  Inc^  Application  for 
Preliminary  Permit 

May  5. 1982. 

Take  notice  that  Thousand  Trails,  Inc. 
(Applicant]  filed  on  February  24. 1982, 
an  application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act.  16 
U.S.C.  791(a>— 825(r)]  for  Project  No. 
6020  to  be  known  as  the  Thousand 
Trails,  Inc.  Small  Hydro  Project  located 
on  a  Tributary  of  the  Yuba  River  in 
Yuba  County.  California.  The 
application  is  on  file  witti  the 
Conmiission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  Mr. 
James  J.  Jaeger,  Project  Manager, 
Thousand  Trails,  Inc  4800  Soath/88th 
Way,  Seattle,  Washington  98188. 

fivject  Description — The  proposed 
project  would  consist  o£  (1)  A  S6.6-fbot 
high.  S40-foot  long  existing  Los  Verjels 
Dam  with  ■  storage  capacity  of  1.500 
acre-foot;  (2)  two  14-inch  diameter,  71- 
foot  long  penstocks:  (3)  a  powerhouse  - 
containing  a  turbine-generating  unit 
with  a  rated  capacity  of  50  kW;  and  (4) 
appurtenant  facilities.  Applicant 
estimates  a  0.2  GWh  average  annual 
eneigy  production. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  has  requested  a  SO-month 
permit  to  prepare  a  definitive  project 
report  including  preliminary  designs, 
and  geological,  enviromnental,  and 
economic  feasibility  studies.  The  cost  of 
forementioned  activities  along  with 
preparation  of  an  environmental  impact 
report  obtaining  agreements  with 
Federal.  State,  and  local  agencies,  and 
preparing  a  license  application  is 
estimated  by  the  Applicant  to  be 
$20,00a  Excess  power  would  be  sold  to 
Pacific  Gas  and  Electric  Company. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Conmiission.  on  or  before  August  16, 
1982.  the  competing  application  itself 
[see:  18  CFR  4.30  et  seq.  (1981)].  A  notice 
of  intent  to  file  a  competing  application 
for  preliminary  permit  will  not  be 
accepted  for  filing. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  faitent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  15. 1982,  and  should 
specify  the  type  of  application 
forthcoming.  AppUcations  for  licensing 
or  exemption  from  licensing  must  be 


filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate]. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  appUcation. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant]  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments.  Protests,  or  Petitions  to 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  15, 1082. 

Filiitg  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMFCTING  APPUCATION". 
"PROTEST',  or  'TETmON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  tlds  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NK, Washington.  D.C.  2042a  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chiet  Applications  Branch. 
Division  of  Hydropower  Ucensing. 
Federal  Energy  Regulatory  Commission. 
Room  208  RB.  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  8Z-U485  FUed  5-6-82: 8:45  iml 

stLUNQ  coot  srir-oi-M 


IDodcst  Na  Em2-476-000] 
Vermont  Electric  Power  Co.;  FHIng 

April  aa  1882. 

The  filing  oon^)any  submits  the 
following: 

Take  notice  that  on  April  26. 1982. 
Vermont  Electric  Power  Company,  Inc. 
(VELCO)  tendered  for  filing  Rate 


Schedules  containing  a  Unit  Contract 
between  VELCO  and  Fitchburg  Gas  and 
Electric  Light  Company  (Fitchburg)  of 
Fitchburg,  Massachusetts,  dated  as  of 
May  1, 1982  and  a  revised  Exhibit  A  to 
Power  Purchase  Agreement  dated  as  of 
June  1. 1981.  FERC  Rate  Schedule  No. 
234,  Supplement  No.  18  between  VELCO 
and  the  Village  of  Stowe  (Stowe). 

VELCO  states  that  the  service  to  be 
rendered  under  these  Rate  Schedules 
consists  of  the  sale  of  capacify  and 
related  energy  firom  the  Merrimack  No.  2 
Unit  and  the  Vermont  Yankee  Nuclear 
Electric  Generating  Unit  for  the  monthly 
amounts  and  period  as  follows: 


FMcWug 

Stew* 

KW 

403 

isaooo 

S4.700 

•30 

KMM 

S24M0 

S13.000 

"-nr* 

VELCO  states  that  charges  of  the 
power  will  be  at  VQXX)'8  costs. 
Therefore,  there  will  be  no  change  in  the 
overall  rate  of  return  of  VELCO. 

VELCO  further  states  that  the  service 
under  these  Rate  Schedules  will      ' 
commence  on  May  1, 1982.  and  will 
terminate  on  October  31, 1982. 

VELCO  requests  an  effective  date  of 
May  1, 1962.  and  therefore,  requests 
waiver  of  the  Commission's  notice 
requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Stiwt  N£.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
1.8  and  1.10  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  19, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wdll 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumli, 
Secretary. 

(FR  Doc  8Z-1MS7  FUad  VJ5-U  MS  Ul\ 

sauNQ  cooE  srir-Ai-M 


[Projact  Na  S145-000] 

Deimer  Wagner;  AppflcaUon  for 
Preliminary  Permit 

May  S,  1982. 

Take  notice  that  Deimer  Wagner 
(Applicant)  filed  on  March  30, 1982,  an 


application  for  preliminary  permit 
(pursuant  to  the  Federal  Power  Act  16 
U.S.C  791(a}— 825(r))  for  Project  No. 
6145  to  be  known  as  the  Grave  Creek 
Project  located  on  Grave  Creek  near 
Grants  Pass  In  Josephine  County, 
Oregon.  The  application  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection.  Correspondence  with 
the  Applicant  should  be  directed  to:  Mr. 
Delmer  Wagner,  326  Pine  Grove  Road, 
Rogue  River,  Oregon  97537. 

Project  Description — TTie  proposed 
project  would  consist  of:  (1)  a  4-foot 
high,  30-foot  long  diversion  dam;  (2)  a 
2,775-foot  long  diversion  ditch:  (3)  a  3.5- 
foot  diameter,  990-foot  long  pipeline;  (4) 
a  powerhouse  with  a  total  installed 
capacity  of  900  kW;  and  (5)  a  12-kV, 
1,000-foot  long  transmission  line 
interconnecting  with  an  existing 
transmission  line.  The  Applicant 
estimates  that  the  average  annual 
energy  output  would  be  1.44  million 
kWh. 

Purposed  Scope  of  Studies  Under 
Permit — A  prehminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  is  seeking  a  preliminary 
permit  for  a  24  months  during  which  he 
would  conduct  engineering, 
environmental,  economic  studies  and 
prepare  an  FERC  license  application. 

Competing  Applications — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  12, 
1982,  the  competing  application  itself,  oc 
a  notice  of  intent  to  file  such  an 
application  (se:  18  CFR  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15,  issued 
October  29. 1981. 46  FR  55245,  November 
9, 1981.). 

The  Commission  will  accept 
applications  for  license  or  exemption 
&x)m  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  12, 1982,  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  fitjm  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  (see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate). 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit,  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminary  permit  no  later  than 
September  10. 1982. 

Agency  Comments— Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
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Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Conmiission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  12, 1982. 

FiJing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST',  or  'TETITION  TO 
INTERVENF',  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  docxmients  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington,  D.C  20426.  An 
additional  copy  must  be  sent  to:  Fred  E 
Springer,  Chief,  Applications  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  AppUcant  specified  in  the  first 
paragraph  of  this  notice. 
Kennedi  F.  Plumb, 
Secretary. 

(FR  Doc  8a-12«73  Filed  t-S-aZ;  ft45  uo) 
MUMQ  COK  SriZ-^l-ll 


[ProiMt  Na  6054-000] 

Ralph  Wagner.  Consulting  Engineer, 
Inc;  Application  for  Preliminary  Pennit 

May  4. 1982. 

Take  notice  diat  Ralph  Wagner. 
Consulting  Engineer,  Inc.  (AppUcant) 
filed  on  March  3, 1982,  an  application  for 
preliminary  permit  (pursuant  to  the 
Federal  Power  Act  16  U.S.C.  791  (a}- 
825(r))  for  Project  No.  6054  to  be  known 
as  the  Lake  Arrowhead  Waste  Water 
Power  Project  located  on  an  existing 
Lake  Arrowhead  Sanitation  Districts 
Pipeline  within  the  San  Bernardino 
National  Forest  in  San  Bernardino 
County,  California.  The  application  is  on 
file  with  the  Commission  and  is 


available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Rialph 
Wagner,  27896  Peninsula  Drive  South, 
P.O.  Box  13,  Lake  Arrowhead,  California 
92352. 

Project  Description — ^The  proposed 
project  woidd  consist  of:  (1)  A  8  to  10- 
inch  diameter,  &5-mile  long  existing 
Lake  Arrowhead  Sanitation  District 
Pipeline;  (2)  a  equalization  basin  with  an 
estimated  storage  capacity  of  625,000- 
gallons;  (3)  a  series  of  10  reaction 
turbines  installed  in  the  pipeline  with  a 
total  rated  capacity  of  300  kW;  and  (4) 
appurtenant  facilities.  Applicant 
estimates  a  280,000  kWh  annual  energy 
production. 

Proposed  Scope  of  Studies  Under 
Permit— A  preliminary  permit  if  issued, 
does  not  authorize  construction. 
Applicant  has  requested  a  36-month 
permit  to  prepare  a  definitive  project 
report  including  preliminary  designs, 
and  geological,  environmental,  and 
economic  feasibility  studies.  The  cost  of 
forementioned  activities  along  with 
preparation  of  an  environmental  impact 
report  obtaining  agreements  with 
FederaL  State,  and  local  agencies,  and 
preparing  a  license  application  is 
estimated  by  the  Applicant  to  be 
$6950.00.  Power  would  be  sold  to 
Southern  California  Edison  Company. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  12, 
1982,  the  competing  application  itself,  or 
a  notice  of  intent  to  file  such  an 
appUcation  (see:  18  CFR  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15,  issued 
October  29, 1981,  46  FR  55245.  November 
9, 1981.) 

Hie  Commission  will  accept 
applications  for  Ucense  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  12. 1982,  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exen^)tion  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  (see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981).  as 
appropriate). 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit  aUows  an  interested  person  to 
file  an  acceptable  competing  appUcation 
for  preliminary  permit  no  later  than 
September  20, 1962. 

Agency  Comments— Federal  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  appUcation. 
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(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  Gle 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  12, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOnCK  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST*,  or  "PETITION  TO 
INTERVENE ".  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Coamiission's 
regulatioas  to:  Kenneth  F.  Plumb. 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE.,  Washington,  D.C  20426.  An 
additional  copy  must  be  sent  to:  Fred  E, 
Springer,  Chief.  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  B2-1M7*  FUed  S-e-K:  MS  am] 
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[Prelect  No.  6141-000] 

WHtow  Creek  Community  Services 
District;  Application  for  Preliminary 
Permit 

May  3, 1982. 

Take  notice  that  Willow  Creek 
Community  Services  District  (Applicant) 
filed  on  March  3a  1982,  an  application 
for  preliminary  permit  (pursuant  to  the 
Federal  Power  Act,  16  U.&'C.  791(a)- 
825(r))  for  Project  No.  6141  to  be  known 
as  the  Willow  Creek  Power  Project 
located  on  the  Willow  Creek  near  the 
town  of  Willow  Creek,  partly  within  the 


Six  Rhren  National  F<»-est  in  Humboldt 
County.  California.  The  application  is  on 
file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Marc  Rowley, 
General  Manager.  Willow  Creek 
Community  Services  District,  P.O.  Box 
255,  Willow  Creek,  California  95673. 

Project  Description— The  proposed 
project  consists  of  two  developments: 

A.  The  Upper  Facihty  Comprising:  (1) 
A  3-foot  high  diversion  structure;  (2)  a 
20-inch  diameter.  10,200-foot  long 
penstock;  (3)  a  powerhouse  containing 
generating  units  with  combined  rated 
capacity  of  500  kW;  and  (4)  a  500-foot 
long,  12.5-kV  transmission  line 
connecting  the  powerhouse  to  an 
existing  Pacific  Gas  and  Electric 
Company  (PG&E)  line  south  of  the 
powerhouse. 

B.  The  Lower  Facility,  approximately 
3  miles  downstream  of  the  Upper 
Facility,  comprising:  (1)  A  3-foot  high 
diverson  structure;  (2)  a  24-inch 
diameter,  9,000-foot  long  penstock;  (3)  a 
powerhouse  containing  generating  units 
vsrith  combined  rated  capacity  of  500 
kW;  and  (4)  a  300-foot  long.  12.5-kV 
transmission  line  connecting  the 
powerhouse  to  an  existing  PG&E  line 
east  of  the  powerhouse. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  has  requested  a  36-month 
permit  to  prepare  a  definitive  project 
report  including  preliminary  designs, 
results  of  environmental  and  economic 
feasibility  studies.  The  cost  of  the  above 
activities,  along  with  preparation  of  an 
environmental  impact  report,  obtaining 
agreements  with  the  Forest  Service  and 
other  Federal  State,  and  local  agencies, 
preparing  a  license  application, 
conducting  final  field  surveys,  and 
preparing  designs  is  estimated  by  the 
Applicant  to  be  $50,00a 

Competing  Applications — Anyone 
desirimig  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Coinmission.  on  or  before  July  9, 
1982,  the  competing  application  itself,  or 
a  notice  of  intent  to  file  such  an 
apphcation  (see:  18  CFR  4.30  et  seq. 
(1981);  and  Docket  Nd.  RM81-15.  issued 
October  29. 1981.  46  FR  55245.  November 
9, 1981.) 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  applicatiofi  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  9, 1982.  and  should  specify 
the  type  of  application  forthcoming.  Any 


application  for  license  or  exemption 
frcun  licensing  must  be  filed  in 
accordance  wdth  the  Commission's 
regolationa  (see:  18  CFR  4J30  et  seq.  or 
4.101  et  seq.  (1961),  as  appropriate). 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit,  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminary  permit  no  later  than 
September  7, 1982. 

Agency  Comments — Federtd,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  direcUy  from  the 
Applicant)  If  an  agency  does  not  file 
comments  within  the  time  set  t)elow,  it 
will  be  presimied  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  9, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  tiUe  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APKJCATION". 
"COMPETING  APPUCATION". 
"PROTEST',  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  doamients  must  be 
filed  by  providing  the  original  and  those 
copies  reqiired  by  the  Commission's 
regulatiorj  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  625  North  Capitol  Street, 
NE.,  Washington.  D.C  20426.  An 
additional  copy  must  be  sent  ta*  Fred  E. 
Springer.  Chief.  Applications  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB.  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumi>. 
Secretary. 

[FR  Ooc.  B-12<S9  Filad  S-C-aS  »« tm) 
BIUJNO  COOE  (TIT-SMi 


[Prelect  No.  5563-000] 

Wyandotte  Hydro  AMOCiates; 
Application  for  Exemption  for  Smali 
Hydroelectric  Power  Project  Under  5 
MW  Capacity 

May  5. 198Z 

Take  notice  that  on  October  26, 1981, 
and  amended  on  March  1, 1982,  East 
Coast  Engineering  (Appbcant)  filed  an 
application,  under  section  408  of  the 
Energy  Security  Act  of  1980  (Act)  (16 
U.S.C.  2705.  and  2708  as  amended),  for 
exemption  of  a  proposed  hydroelectric 
project  from  licensing  under  Part  I  of  the 
Federal  Power  Act.  TTie  proposed  small 
hydroelectric  project  Project  No.  5563 
would  be  located  on  the  Cocheco  River 
in  Strafford  County,  New  Hampshire. 
Correspondence  with  the  Applicant 
should  be  directed  to:  James  M  Rea, 
Wyandotte  Hydro  Associates,  c/o  East 
Coast  Engineering,  P.O.  Box  25, 
Harrington,  New  Hampshire  03825. 

Project  Description — ^The  project 
would  consist  of:  (1)  The  existing  City 
Dam  #1,  a  concrete  gravity  structure 
13.2  feet  high  and  215  feet  long:  (2)  an 
existing  impoimdment  vnth  a  maximum 
storage  capacity  of  423  acre-feet  at  a 
normal  water-surface  elevation  of  221.75 
feet  m.8.1.;  (3)  a  rebuilt  intake  structure; 

(4)  a  new  powerhouse  with  a  single  unit 
having  a  generating  capacity  of  51  kW; 

(5)  a  new  400-foot  long  transmission  line 
connecting  with  the  existing  PubHc 
Service  Company  of  New  Hampshire 
(PSC)  4.16-kVA  distribution  line;  (6)  the 
existing  Hatfield  Dam,  a  concrete 
gravity  structure  20  feet  high  and  106 
feet  long;  (7)  an  existing  impoimdment 
with  a  maximum  storage  capacity  of  7 
acre-feet  and  a  normal  water  surface 
elevation  of  210.71  feet  m.8.L;  (8)  the 
existing  6  inch  diameter  riveted  steel 
penstock  285  feet  long;  (9)  an  existing 
powerhouse,  to  be  refurbished  and  to 
contain  3  new  units  having  a  total 
generating  capacity  between  286  kW 
and  300  kW;  (10)  the  existing  tailrace; 
(11)  a  new  400-foot  long  transmission 
line  connecting  with  the  existing  PSC  of 
New  Hampshire  4.16-kVA  distribution 
line;  and  (12)  appurtenant  facilities.  The 
Applicant  states  that  the  total  average 
annual  energy  output  o?  l.SOaOOO  kW 
would  be  sold  to  the  PSC  The  existing 
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project  facilities  are  owned  by  the  City 
•  of  Rochester,  New  Hampshire. 

Purpose  of  Profect— An  exemption,  if 
issued,  gives  the  Exemptee  priority  of 
control,  development,  and  operation  of 
the  project  under  the  terms  of  the 
exemption  from  licensing,  and  protects 
the  Exranptee  from  permit  or  license 
applicants  that  would  seek  to  take  or 
develop  the  project 

Agency  Comments— The  U.S.  Fish  and 
Wildlife  Service,  The  National  Marine 
Fisheries  Service,  cmd  the  New 
Hampshire  State  Fish  and  Game 
Department  are  requested,  for  the 
purposes  set  forth  in  Section  408  of  the 
Act  to  submit  within  60  days  from  the 
date  of  issuance  of  this  notice 
appropriate  terms  and  conditions  to 
protect  any  fish  and  wildlife  resources 
or  to  otherwise  carry  out  the  provisions 
of  the  Fish  and  Wildlife  Coordination 
Act  General  commmts  concerning  the 
project  and  its  resources  are  requested; 
however,  specific  terms  and  conditions 
to  be  included  as  a  condition  of 
exemption  must  be  clearly  identified  in 
the  agency  letter.  If  an  agency  does  not 
file  terms  and  conditions  within  this 
time  period,  that  agency  will  be 
presumed  to  have  none.  Other  Federal, 
State,  and  local  agencies  are  requested 
to  provide  any  comments  they  may  have 
in  accordance  with  their  duties  and 
responsibilities.  No  odier  formal 
requests  for  comments  will  be  made. 
Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Apphcant's  representatives. 

Competing  Applications — Any 
qualified  license  appUcant  desiring  to 
file  a  competing  application  must  submit 
to  the  Commission,  on  or  before  June  23. 
1982  either  the  competing  license 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project  or  a 
notice  of  intent  to  file  such  a  license 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 


application  no  later  than  120  days  from 
the  date  that  comments,  protests,  et& 
are  due.  AppUcations  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4.33  (b)  and 
(c)  (1980).  A  competing  license 
application  must  conform  with  the 
requirements  of  18  CFR  4.33  (a)  and  (d) 
(1980). 

Comments,  Protests,  or  Petitions  To 
Intervene — ^Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  June  29, 1982. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
"PROTEST',  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  docimients  must  be 
filed  by  providing  the  original  and  those 
copies  required  l^  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington.  D.C  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief.  Applications  Branch. 
Division  of  Hydrc^wer  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
KemMth  F.  Plumb. 
Secretary. 
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Tlie  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas  Policy  Act  of  1978 
and  18  CFR  274.104.  Negative 
determinations  are  indicated  by  a  "D" 
before  the  section  code.  Estimated 
annual  production  (PROD)  is  in  million 
cubic  feet  (MMCF).  An  (*)  before  the 
Control  (JD)  number  denotes  additional 
purchasers  listed  at  the  end  of  the 
notice. 

The  applications  for  determination  are 
-  available  for  inspection  except  to  the 
extent  such  material  is  confidential 
under  18  CFR  275.206,  at  the 
Commission's  Division  of  Public 
Information,  Room  1000.  825  North 
Capitol  St.,  Washington,  D.C.  Persons 
objecting  to  any  of  these  determinations 
may.  in  accordance  tWth  18  CFR  275.203 
and  275.204.  file  a  protest  with  the 
Commission  on  or  before  May  24. 1982. 
Categories  within  each  NGPA  section 
are  indicated  by  the  following  codes: 

Section  102-1:  New  OCS  lease 

102-2:  New  well  (2.5  mile  rule) 

102-3:  New  well  (1.000  ft.  rule) 

102-4:  New  onshore  reservoir 

102-5:  New  reservoir  on  old  OCS  lease 
Section  107-4JP:  15,000  feet  or  deeper 

107-GB:  Ceopressured  brine 

107-CS:  Coal  seams 

107-DV:  Devonian  shale 

107-PE:  Production  enhancement 

107-TF:  New  tight  formation 

107-RT:  Recompietion  tight  formation 
Section  108:  Stripper  well 

lOft-SA:  Seasonally  affected 

108-GR:  Enhanced  recovery 

108-PB:  Pressure  buildup 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  S2-12SM  FUed  5-«-62: 845  am] 
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EN  VIROMMENTia.  PROTECTION 
AGENCY 

{OPTS-5WM7:  TSH  FRL  2120-1] 

Certain  CtMinicals;  Pramanufacturt 
Exemption  Applications 

AQENCv:  Environmental  Protection 
Agency  (2PA). 

ACTKMC  Notice. 

summary:  EPA  may  vt^m.  application 
exempt  any  penon  from  the 
premanufacturing  notification 
requirements  of  section  5  (a)  or  (b)  of  the 
Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  diemical  for  test  mail:eting 
purposes  under  section  50i](l)  of  TSCA. 
Requirements  for  test  mariceting 
exemption  (TNfE)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  recent,  are  discussed 
in  EPA's  revised  statement  of  interim 
policy  published  in  the  Fedonl  Ragistar 
of  November  7. 1980  (45  FR  74378).  This 
notice,  issued  under  section  50iH6)  of 
TSCA.  announces  receipt  of  two 
applications  for  exemptions,  provides  a 
summary,  and  requests  comments  on  the 
^propriateness  of  granting  each  of  the 
exemptions. 

DATE  Written  comments  by:  June  7, 
1982. 

AOORESS:  Written  conuaoits,  identified 
by  the  document  control  number 
"[OPTS-59087]"  and  tiie  specific  TME 
number  shonld  be  sent  to: 

82T-t2B0 

Document  Control  Officer  (TS-793), 
Office  of  Pesticides  and  Toxic 
Substances,  Management  Suppmi 
Division.  Environmental  Protection 
Agency,  Rm.  E-401, 401 M  Street.  SWn 
Washington,  DC  2046a 
FOR  nNrmm  information  contact: 
David  DoU.  Acting  Chiet  Notice  Review 
Branch,  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-216, 401 M  Stieet,  SW.,  Washington, 
DC  20460. 

SUPPLEMKNTARY  INFORMATION:  The 

following  are  summaries  of  information 
provided  by  the  manufacturer  on  the 
TMEs  received  by  die  HPA: 

TME82-1S 

Close  of  Review  Board.  June  10, 1982. 

Manufacturer.  Celanese  Plastics  and 
Specialties  Company. 

Chemical.  (G)  Cationic  substituted 
acid  amide. 

Use/Production.  (G)  Intermediate. 
Prod,  range:  Confidential 

Toxicity  Data.  No  data  submitted. 


£xposareL  Manofactnre:  dermal.  12 
woikeia.  8  hrs/da.  20  da/yr. 

Environmental  Release/DisposaL 
Less  than  10  kg/yr  released  to  air  and 
water  widi  100-14)00  kg/yr  to  land.  Off- 
gases  treated  by  scrnUMr  system, 
wastes  dispoeed  tf  byactivatwi  sludge 
system  and  on-site  incineration. 

TME82-ie 

Close  of  Review  Period.  Jane  10, 1982. 

Manufacturer.  Celanese  Plastics  and 
Specialties  Company. 

Chemical.  (G)  Cationic  substituted 
add  amide  polymer. 

Use/Production.  (G)  Additive.  Prod, 
range:  CcmfidentiaL 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manofacture:  dennal,  12 
workers,  8  hrs/da,  20  da/yr. 

Environmental  Release/Disposal 
Less  than  10  kg/yr  released  to  air,  100- 
1,000  kg/yr  to  lam^  lO-lOO  kg/yr  to 
water.  Off-gases  treated  by  scrubber 
system,  wastes  disposed  of  by  activated 
sludge  system  and  on-site  indneratioo. 

Dated  April  3a  IflSZ. 
Woodson  W.  Boreaw, 

Acting  Director.  Management  Support 
Division. 

P«  Doe.  ■I.lMTt  n«d  •-•-«  ft*  anl 


[OPTS-61412;  TSH  FRL  211»-«] 
Cartain  Chsmical^  Prsmanufacturo 

NotlCM 

aqency:  Eovironmentd  Protectitm 
Agency  (EPA). 

ACnow  Notice. 


r:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chonical  substance  to 
submit  a  premanufacture  notice  (FMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(e)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  interim 
policy  published  in  the  Federal  Re^ster 
of  May  15. 1979  (44  FR  28558]  and 
November  7, 1980  (45  FR  74378).  This 
notice  announces  receipt  of  seventeen 
PMNs  and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period: 

PMN  82-305  ft  82-306— July  22, 1982. 

PMN  82-307, 82-308,  82-309,  82-310, 
82-311, 82-312  &  82-313— July  25, 1982. 

PMN  82-314, 82-315  ft  82-316-July  28. 
1982. 

PMN  82-317  ft  82-318— July  27, 1962. 

PMN  82-319. 82-320  ft  82-321— July  28, 
1982. 


Wiittan  ooaimettts  by: 

PMN  82-305  ft  82-308-June  22, 1982. 

PMN  82-807. 82-308. 82-aOO.  82-3ia 
82-31t  82-812  ft  82-313— Jane  25. 1982. 

FMN  82-314. 82-315  ft  82-316— Jane 
26,1982. 

PMN  82-317  ft  82-318— Jane  27, 1982. 

PMN  82-319, 82-320  ft  82-321— Jana 
28,1982. 


:  Written  comments,  identified 
by  die  document  control  number 
"[OFTSSUtZ]"  and  tiw  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-7g3).  Office  of 
Pestiddes  and  Toxic  Substances. 
Envinnuaental  Protection  Agency,  Rm. 
E^I08. 401 M  St.  SW..  Washington.  D.C 
204ea  (202-382-3532). 


ITtONCONTACR 

David  Dull.  Acting  Chi^  Notice  Review 
Brandi.  Chemiral  Control  Division  (TS- 
794),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E^216, 401 M  St,  SW.,  Washingtoo.  DXL 
2046a  (202-382-3729). 

SUFFLEMCNTARY  MFORHATKNC  The 

foUowing  are  summaries  of  infonnation 
provided  by  the  manufoctnrer  on  the 
PMNs  received  by  EPA: 

PMN  82-388 

Manufacturer.  Hocnles  Incaqtorated. 

Chemical  (G)  Modified 
hydroxyethylcellulose. 

Use/Producti<m.  (G)  Open  use.  F¥od. 
range:  Confidential, 

Toxicity  Data.  No  data  arailabla. 

Exposure.  Manu&cture:  dermal  and 
inhalation.  150  woricers,  7  hrs/da. 

Environmental  Release/DispoeaL 
ConfidentiaL 

PMN  82-808 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Disubstituted 
benzenamine. 

Use/Productitm.  (G)  A  minor 
constituent  of  an  artide  for  commerdal 
and  consraner  use.  Prod,  range:  6,000- 
8.000  kg/yr. 

Toxicity  Data.  Acute  oral:  >  3,000 
mg/kg,  Acute  dermal:  >  1,000  mg/kg. 
Skin:  Slight  Eye:  Sli^t 

Exposure.  Manufacture  and 
processing:  dennal  and  inhalation,  a 
total  of  65  woricers,  up  to  3  hrs/da.  up  to 
20  da/yr. 

Environmental  Release/Disposal.  No 
release  to  land  with  minimal  to  air  and 
water.  Disposal  by  biological  treatment 
system  and  incineration. 

PMN  82-307 

Manufacturer.  Confidential 
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Chemical.  (G]  PolyhaloalkoxyaroyI 
halide. 

Use /Production.  (G)  Site-limited 
captive  intermediate.  Prod,  range: 
Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  None. 

Environmental  Release/Disposal. 
None.  Disposal  by  incineration. 

PMN  82-^08 

Importer.  Confidential. 

Chemical.  (G)  Substituted 
benzotriazole.. 

Use/Import  (G]  Open  use.  Import 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  1,500  mg/ 
kg,  Skin:  Moderate  irritant.  Eye:  Mariced 
irritant 

Exposure.  Processing:  dermal,  2  hrs/ 
da,  20  da/yr. 

Environmental  Release /Disposal.  No 
release.  Disposal  by  incineration  and 
approved  landfill. 

PMN  82-309 

Manufacturer.  Celanese  Plastics  and 
Specialties  Company. 

Chemical.  (G)  Cationic  substituted 
acid  amide. 

Use/Production.  (G)  Intermediate. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  12  workers,  up  to  8  hrs/da,  up  to 
20  da/yr. 

Environmental  Release/Disposal. 
Less  than  10  kg/yr  released  to  air  and 
water  with  100-1,000  kg/yr  to  land. 
Disposal  by  incineration. 

PMN  82-310 

Manufacturer.  Celanese  Plastics  and 
Specialties  Company. 

Chemical  (G)  Cationic  substituted 
acid  amide  polymer. 

Use/Production.  (S)  Additive.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  daU  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  dermal,  a 
total  of  12  workers,  up  to  8  hrs/da,  up  to 
20  da/yr. 

Environmental  Release/Disposal. 
Less  than  10  kg/yr  released  to  air,  10- 
100  kg/yr  to  water  and  100-1,000  kg/yr 
to  land.  Disposal  by  incineration. 

PMN  82-311 

Manufacturer.  Confidential. 

Chemical.  (G]  Unsaturated  alkyl 
amino  alkyl  dioxlane. 

Use /Production.  (G)  Site-limited 
intermediate.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral:  <  500  mg/ 
kg  and  >  1,000  mg/kg,  Acute  dermal: 
Neat«-743  mg/kg,  Toulene-982  mg/kg. 

Exposure.  During  sampling. 


En  vironmental  Release/Disposal. 
Disposal  by  EPA  approved  incinerator. 

PMN  82-312 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Dihaloethylacetate. 

Use/Production.  Confidential.  Prod, 
range:  ConfidentiaL 

Toxicity  Data.  Acute  oral:  470  mg/kg, 
Acute  dermal:  1,558  mg/kg,  Acute 
inhalation  16  parts  per  million  (ppm). 

Exposure.  During  sampling. 

En  vironmental  Release/Disposal. 
Disposal  by  EPA  approved  incinerator. 

PMN  82-313 

Manufacturer.  PPG  Industries,  Inc. 

Chemical  (S)  Acetamide,  2,2-dichloro- 
N-(l,3-dioxlan-2-ylmethyl)-N-2-propenyL 

Use/Production.  [S]  Pesticide  safener. 
Prod,  range:  Confidential. 

Toxicity  Data.  ConfidentiaL 

Exposure.  Accidentia!  spills. 

En  vironmental  Release/Disposal. 
Disposal  by  EPA  approved  incinerator. 

PMN  82-314 

Manufacturer.  ConfidentiaL 

Chemical  (G)  Copolymer  of  alkyl 
acrylates  and  methacrylates. 

Use/Production.  (S)  Site-limited 
coating.  Prod,  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  None. 

Environmental  Release/Disposal.  No 
release. 

PMN  82-315 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyester  polymer 
derived  from  a  carbomonocydic 
anhydride  and  containing  a  mixture  of 
substituted  alkane  diols. 

Use/Production.  (G)  Open  use.  Prod, 
range:  0-6.000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture,  processing 
and  use:  dermal,  inhalation  and  eye,  a 
total  of  33  workers,  up  to  6  hrs/da,  up  to 
200  da/yr. 

Environmental  Release/Disposal. 
Less  than  10  kg/yr  released  to  air  and 
water  with  less  than  10  up  to  10,000  kg/ 
yr  to  land.  Disposal  by  incineration  and 
landfilL 

PMN  82-316 

Manufacturer.  Texaco  Chemical 
Company. 

Chemical  (S)  4-butylmorpholine. 

Use/Production.  (S)  Industrial  and 
coDunerical  polyurethane  catalyst.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  0.338  g/kg. 
Acute  dermal:  1.82  g/kg,  Skin:  1.38/8.0, 
Eye:  31.5/110.0,  Ames  Test:  Negative. 

Exposure.  Manufacture  and  disposal: 
dermal  and  inhalation,  a  total  of  2 
workers,  up  to  2  hrs/da,  up  to  50  da/yr. 


Environmental  Release/Disposal. 
Less  than  10  kg/yr  released  to  air,  water 
and  land  1-2  hrs/da,  50  da/yr.  Disposal 
by  publicly  owned  treatment  works 
(POTW). 

PMN  82-317 

Manufacturer.  Monsanto  Company. 

Chemical.  (G)  Metal  alkanoate. 

Use/Production.  (S)  Plastic  film 
additive.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral:  <  5,010 
mg/kg.  Acute  dermal:  2.000  mg/kg.  Skin: 
None,  Eye:  Slight 

Exposure.  Manufacture  and 
processing:  dermal. 

Environmental  Release/Disposal. 
Released  to  water  and  land.  Disposal  by 
incineration  and  approved  landfill. 

PMN82-318 

Importer.  ConfidentiaL 

Chemical.  (G)  A  mixture  of 
naphthalene  sulfonic  add.  -(substituted 
amino)-hydroxy-((substituted 
phenyl]azo)  and  naphthalene  sulfonic 
add,  -(substituted  amino]-hydroxy  - 
((substituted  phenyljazo),  compounded 
with  organic  adds. 

Use/Import  [S]  Industrial  colorant  for 
paper.  Import  range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Negligible. 

Environmental  Release/Disposal.  No 
release  to  cur,  water  or  land. 

PMN  82-319 

Manufacturer.  Confidential. 

Chemical.  [G]  Alkyl  oligoglycosides. 

Use/Production.  (S)  Surfactant  for 
commerdal  and  consumer  use.  Prod, 
range:  ConfidentiaL 

Toxicity  Data.  Acute  oral:  >  12.5  g/ 
kg.  Acute  dermal:  >  2  g/kg,  Skin:  Mild 
irritant  Eye:  Mild  transient  irritant  Skin 
sensitization:  None,  LCm:  8-102mg/l. 

Exposure.  Dermal,  inhalation  and  eye, 
a  total  of  44  workers,  up  to  8  hrs/da,  up 
to  240  da/yr. 

Environmental  Release/Disposal. 
Release  to  air  and  water.  Disposal  by 
POTW. 

PMN  82-320 

Manufacturer.  ConfidentiaL 

Chemical.  (S)  PhenoL  4-nitroso-, 
magnesium  salt  hexahydrate. 

Use/Production.  ConfidentiaL  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oral:  508  mg/kg, 
bw  males,  670  mg/kg  bw  females,  Eye: 
Moderate  to  severe  irritant  Ames  Test: 
Positive. 

Exposure.  Disposal:  dermaL  8 
workers,  8  hrs/da,  240  da/yr. 

Environmental  Release/Disposal. 
1,000-10,000  kg/yr  released  to  water  24 
hrs/da,  365  da/yr.  Disposal  by  National 
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Pollution  Disposal  Eliminatian  System 
(NPDES). 

PMN  82-821 

Manufacturer.  E.  I.  da  Pont  de 
Nemours  and  Company,  In& 

Chemical.  (G)  Polyester  random 
copolyester. 

Use /Production.  (S)  Isolated 
intermediate.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Skin:  Slight  irritant 

Expoaum,  Manufacture:  dermal,  a 
total  of  4  workers,  up  to  24  hrs/da.  up  to 
36  da/yr. 

Environmental  Releaae/DisposaL 
Disposal  by  incineration. 

Dated:  April  3a  1982. 

Woodaoo  W.  Beicaw. 

Acting  IXrvctor,  Management  Support 
Division. 

[FR  Ooa  tSr-Um  FUed  S-«-«2: 8:45  am] 
MLUNO  CODE  6SM>-S0-M 


[SAFRL  2119-1] 

Science  Advisory  Doerd^ 
Environmental  Engineering 
Committee;  Open  Meeting 

Under  Public  Law  92-463.  notice  is 
hereby  given  that  a  one-day  meeting  of 
the  Environmental  Engineering 
Committee  (EEC)  of  the  Science 
Advisory  Board  will  be  held  in 
Conference  Room  3008,  U.S. 
Environmental  Protection  Agency,  401 
"M"  Street,  SW..  Washington,  D.C..  on 
May  25, 1982.  The  meeting  will  begin  at 
9:00  a  jn.  and  last  until  approximately 
5KX)pjn. 

The  purpose  of  this  meeting  is  to 
organize  the  Committee's  review  of 
technical  support  data  pertaining  to  the 
Effluent  Guidelines  for  the  Organic 
Chemicals/Plastics  and  Synthetic  Fibers 
Industries  developed  under  the  Clean 
Water  Act 

EPA's  Office  of  Water  Regulations 
and  Standards  (OWRS)  has  identified 
the  following  four  categories  of  issues  to 
discuss  with  the  Committee: 

1.  Ajtalytical  Methods:  At  the 
inception  of  OWRS's  study  of  oiganic 
priority  pollutant  discharges  from  the 
organif^/plastics  industry,  no  analytical 
methods  existed  which  has  been 
validated  (precision  and  accuracy 
defined)  fbr  the  industry.  Therefore,  EPA 
relied  upon  a  site-specific  methodology 
to  gather  data  on  these  pollutants.  The 
site-specfic  methodology  incorporated  a 
QA/QC  (quality  assurance/quality 
control)  program  to  establish  the 
precision  and  accuracy  of  each  site- 
specific  method.  The  methods  became 
generally  applicable  through  subsequent 
use  and  devebpment  The  Committee 
has  been  asked  to  review  this  site* 


specific  development  of  analytical 
methods. 

2.  RelationMhipB  Between  Feedstock/ 
Generic  Chanical  Process 
Combinadoiu  Used  in  the  Industry  and 
the  Occurrence  ofPritmty  Pollutants  in 
the  Industry:  OWRS  studied  176 
products,  manufactured  through  123 
processes,  in  the  industry  and  conduded 
that  priority  pollutants  in  these  176 
product/processes  are  discharged  as  the 
result  of  fiv*  types  of  tources.  Based  on 
similarities  among  the  raw  materials 
and  chemical  processes  used  in  all 
industry  prodoct/processes,  OWRS 
developed  a  predictive  approach  to 
identify  oocorrences  of  priority 
pollutants  in  discharges  bom  ^mtdxuAl 
processes  other  than  the  176  studied. 
This  result  provides  a  basis  for 
extending  of  regulatory  coverage 
beyond  the  17B  product/processes  to  the 
entire  industry.  The  Committee  has  been 
asked  to  review  the  predictive  approacL 

3.  Estimation  of  the  Performance  of 
Treatment  Technologies  by 
Mathematical  Models  Based  on 
Theoretical  and  Empirical  Factors: 
OWRS  has  developed  mathematical 
models  to  represent  the  performance  of 
both  physical/chemical  and  biological 
treatment  systems  under  a  variety  of 
conditions.  These  models  are  based  on 
theoretical  and  empirical  information 
developed  by  OWRS  daring  its  study  as 
well  as  data  contained  in  the  technical 
literature.  The  models  are  used  to 
calculate  treatment  system  sizes  and 
operating  characteristics  and  to 
determine  the  costs  of  achieving  various 
levels  of  treatment  The  Committee  has 
been  asked  to  review  the  models. 

4.  Performance  Capability  of 
Treatment  Technology  Combinations: 
PWRS  has  designed  models  of  various 
combinations  of  treatment  technologies 
to  determine  the  appropriate  set  and 
sequencing  of  individual  treatment 
modules  needed  to  treat  all  wastes  at  an 
entire  typical  facility  and  to  compute  the 
associated  cost  The  combinations  have 
been  fotmd,  with  computer  assistance, 
by  specifying  selection  rules  (rules 
which  direct  the  computer  to  "select" 
treatment  equipment  in  particular 
sequences  to  meet  designated  treatment 
levels)  based  on  factors  such  as  the 
types  and  quantities  of  pollutants 
discharged  from  various  product/ 
processes  within  a  plant  and  die  relative 
costs  of  difiierent  treatment 
combinations.  The  Committee  has  been 
asked  to  review  the  selection  rules  and 
treatment  levels  used  to  select 
combinations  of  treatment  technologies 
for  entire  plants,  including  an  evaluation 
of  their  applicability  throughout  the 
industry;  the  validity  of  the  operating 
and  design  ranges  used  in  the  selection 


criteria:  and  the  fqvesentativeneas  of 
the  resulting  combinations. 

Hie  meeting  is  open  to  tfie  public.  Any 
member  of  the  public  wishing  to 
participate  or  obtain  further  infocmalioa 
about  the  meeting  should  contact  Harry 
C.  Tomo,  Executive  Secretary,  at  (202) 
382-2552.  or  Terry  F.  Tosie.  Acting 
Director.  Science  Advisory  Board,  at 
(202)  755-0896  before  close  of  business 
May  20. 1982. 
TenrP.Tosis. 

Actitig  Dizvctor.  Science  AdwiaoeyBoaid. 
April  2a  19B2. 

[n  Dm.  ai.4Mao  Fllad  1 


[A-2niLMie-2] 

Pre»emion  of  StgnWeant  DeteilaieUon 
of  Air  OuaRty  (PSD)  Rnal 
Determinations 

agency:  Environmental  Protection 
Agency. 

ACnON:  Notice  of  final  actions. 


f.  The  purpose  oi  this  notice  is 
to  announce  that  between  February  1. 
1982  and  Mardi  31, 1982,  the  U.S. 
Environmental  Protection  Agency. 
Region  II,  issued  eleven  final 
determinations  relative  to  the 
Prevention  of  Significant  Deterioration 
of  Air  Qualify  (PSD)  regulations  codified 
at  40  CFR  52.21  (45  FR  52676).  A  listing 
of  these  final  determinations  includes 
eight  applicability  determinations  and 
three  final  permit  decisions.  These  PSD 
determinations  are  final  actions  under 
the  Clean  Air  Act 

DATES:  The  effective  dates  for  dw  above 
PSD  determinations  are  delineated  in 
the  following  chart  (See 

SUPPLEMENTARY  MFORMATION). 

FON  FMrmCR  INrOWMATlOW  CONTACR 

Mr.  Kenneth  Eng,  Chief,  Air  and 
Environmental  Applications  Section, 
Permits  Administration  Branch,  Office 
of  Policy  and  Management  U.S. 
Environmental  Protection  Agency. 
Region  0  Office,  28  Federal  Plaza,  Room 
432,  New  York.  New  York  10278  (212) 
264-4ni. 

supptasENTAitY  MFOmuTiOM:  Pursuant 
to  the  PSD  regulations,  the  EPA  has 
made  final  determinations  for  the 
following  sources: 

This  notice  contains  onfy  a  list  of  the 
sources  which  have  received  PSD 
determinations.  Copies  of  these 
determinations  and  related  materials 
are  available  for  public  inspection  at 
Enviroimiental  Protection  Agency, 
Region  II  Office,  Permits  Administratfon 
Branch.  Office  of  Policy  and 
Management  26  Federal  Haza,  Room 
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432,  New  York.  New  York  10278.  (212) 
264-4711. 

Under  Section  307(b)(l]  of  the  Clean 
Air  Act.  judicial  review  of  these 
determinations  is  available  only  by  the 
filing  of  a  petition  for  review  in  the 


United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  (60  days  from  the 
date  on  which  these  determinations  is 
published  in  the  Federal  Register). 
Under  Section  306(b)(2)  of  the  Act  these 
determinations  shall  not  be  subject  to 


later  judicial  review  in  dvll  or  criminal 
proceedings  for  enforcement 
Jacqueline  E.  Schafer, 

Regional  Administrator. 
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DEPARTMENT  OF  THE  INTERIOR 

Policy  for  Um  of  the  Federal  Portion 
of  tlM  Land  and  Watar  Conaarvatlon 
Fund 

AOENCv:  Office  of  the  Secretary,  Interior. 
ACTKM:  Notice  of  final  policy  statement 

summary:  The  Assistant  Secretary  for 
Fish  and  Wildlife  and  Parks  has  adopted 
a  policy  statement  concerning  use  of  the 
Federal  portion  of  the  Land  and  Water 
Conservation  Fund  (LWCF).  This  policy 
statement  provides  broad  guidance  to 
four  Federal  agencies  in  use  of  the 
LWCF  to  achieve  natural,  cultural, 
wildlife,  and  recreation  management 
objectives  in  accordance  %vith 
Congressional  mandates  and  statutory 
authorities. 

The  policy  applies  to  the  National 
Park  Service,  Fish  and  Wildlife  Service, 
and  the  Bureau  of  Land  Management  in 
the  Department  of  the  Interior  and  the 
Forest  Service  in  the  Department  of 
Agriculture.  The  statement  was 
developed  by  the  LWCF  Policy  Group 
which  is  composed  of  the  Directors  of 
these  three  Interior  agencies.  Chief  of 
the  Forest  Service,  and  a  chairman  who 
is  designated  by  the  Assistant  Secretary 
for  Fish  and  Wildlife  and  Parks.  The 
LWCF  Policy  Group  (LPG)  was 
originally  established  in  1974  to  review, 
comment  on  and  coordinate  proposals 
that  may  affect  the  Federal  portion  of 
the  Land  and  Water  Conservation  Fund. 
■FracTtvi  OA-n:  May  15, 1982. 

TOR  niRTHIR  MTORMATION  CONTACT: 

Ric  Davidge.  Chairman.  LWCF  Policy 


Group.  Room  3156,  Department  of  the 
Interior.  Washington.  D.C  20240. 

SUPPUBMNTARV  INTORMATION:  The 

public  was  invited  to  comment  on  the 
proposed  policy  statement  which 
appeared  in  the  Federal  Register  March 
18. 1982.  (Vol  47.  No.  53.  pages  11777-8). 

There  were  several  conunents 
received  via  phone  e3q>ressing  support 
for  the  policy  statement  and  an  interest 
in  the  rapid  implementation  of  the 
policy.  Seventy-five  written  comments 
were  received.  Seventy  fully  supported 
the  policy  and  its  immediate 
implementation  by  all  of  the  Federal 
agencies  using  the  Land  and  Water 
Conservation  Fund.  Five  conunents 
expressed  concerns  that  the  new  policy 
was  too  general  to  be  evaluated, 
eliminateid  the  use  of  full  fee  title 
acquisition,  was  contrary  to  the  1980 
policy  for  potential  additions  to  the 
Federal  estate,  and  that  a  fair  analysis 
could  not  be  made  without  analysis  of 
the  case  studies  that  are  not  as  yet 
available. 

The  new  policy  is  by  design  general. 
Its  purpose  is  to  encourage  the  use  of 
cost  effective  tools  to  protest  the 
essential  resource  values  in  authorized 
areas.  Full  fee  title  acquisition  is 
anticipated  in  areas  where  this  method 
of  acquisition  is  required  by  the  land 
protection  plan.  Each  individual  area 
land  protection  plan  must  comply  with 
all  environmental  protection 
requirements  and  it  is  at  this  spedflc 
point  where  the  application  of  the  policy 
should  be  evaluated.  This  policy  is  an 
extension  of  the  1980  policy  for  potential 


additions  to  the  Federal  estate  in  that  it 
encourages  the  same  alternative 
protection  and  acquisition  methods  but 
for  authorized  rather  than  proposed 
areas.  Review  and  comment  on  the 
subject  policy  should  not  have  been 
dependent  upon  a  review  of  the  case 
studies  that  were  to  be  made  available 
by  the  National  Park  Service  after  April 
12. 1982.  as  reported  in  the  March  18, 
1982,  Federal  Register.  These  case 
studies  were  tmdertaken  to  provide  the 
National  Paric  Service  with  an  initial 
sample  of  how  land  protection  plans 
could  be  recrafted  and  were  not  a  test  of 
the  policy  per  se.  It  is  anticipated  that 
these  case  studies  will  be  available  on 
or  about  )ime  22. 1982. 

The  policy  was  developed  in  response 
to  the  decreasing  availability  of  Land 
and  Water  Conservation  Fund  monies 
annually  appropriated  by  Congress, 
concerns  voiced  by  a  number  of  sources 
including  hearings  by  the  Senate 
Subcommittee  on  Public  Lands  and 
Reserved  Waters  on  July  9  and  10  of 
1981;  and  reports  by  the  General 
Accounting  Office  concerning  Federal 
land  acquisition  practices.  The  recently 
adopted  policy  generally  refines  and 
expands  the  basic  concepts  included  in 
the  policy  statement  which  appeared  in 
the  Federal  Register  of  May  7. 1980  (45 
FR  30306).  The  previous  policy 
statement  only  addressed  studies  and 
recommendations  for  new  areas  to  be 
funded  under  the  Land  and  Water 
Conservation  Fond  program.  The  recent 
drop  in  the  level  of  the  annual  Land  and 
Water  Conservation  Fund  appropriation 
created  a  need  to  apply  tiie  various 


alternatives  to  fee  title  land  acquisition 
to  all  currently  authorized  areas  in  an 
effort  to  stretch  available  LWCF  monies. 
The  recently  adopted  policy 
supplements  the  1980  statement  to 
include  existing  units  of  the  National 
Park.  WUdlife  Refuge.  Forest,  and 
recreation  or  conservation  area  systems 
where  acquisition  of  private  land  is 
planned  using  LWCF  monies. 

The  policy  provides  general  guidance 
and  does  not  replace  the  more  detailed 
policies  and  procedures  governing  the 
land  acquisition  and  management 
programs  of  each  agency.  However, 
each  agency  affected  by  the  Policy  is 
expected  to  make  revisions  in  its 
policies  and  procedures  as  necessary 
and  appropriate  to  reflect  the  direction 
of  the  general  policy.  This  direction 
includes  emphasis  on  responsiveness  to 
Congressional  mandates;  cost  effective 
alternatives  to  Federal  fee  simple 
purchase  of  private  lands;  improved 
cooperation  with  landowners,  other 
Federal  agencies,  and  State  and  local 
governments,  and  the  private  sector;  and 
development  of  plans  considering  sodo- 
cultural  impacts. 

ADOPTED  MUCr.  The  following 
statement  has  been  adopted  after 
consideration  of  public  comments: 
Policy  for  Use  of  the  Federal  Portion  of 
the  Land  and  Water  Conservation  Fund. 

The  Federal  portion  of  the  Land  and 
Water  Conservation  Fund  will  be  used 
to  acquire  lands,  waters,  and  interests 
therein  necessary  to  achieve  the  natural, 
cultural,  wildlife,  and  recreation 
management  objectives  of  the  National 
Park  Service,  Fish  and  Wildlife  Service, 
Bureau  of  Land  Management,  and  Forest 
Service.  The  fund  will  be  used  in  accord 
with  management  objectives  for  each 
ourently  authorized  area  based  on 
agency  missions  and  Congressional 
mandates.  The  agencies  using  the 
Federal  portion  of  the  Land  and  Water 
Conservation  Fund  will,  to  the  extent 
consistent  with  statutory  authorities: 

— Identify  what  land  or  interests  in 
land  need  to  be  in  Federal  ownership  to 
-achieve  management  unit  purposes 
consistient  with  public  objectives  in  the 
unit 

— ^Use  to  the  maximum  extent 
practical  cost-effective  alternatives  to 
direct  Federal  purchase  of  private  lands 
and,  when  acquisition  is  necessary, 
acquire  or  retain  only  the  mininum 
interests  necessary  to  meet  management 
objections. 

— Cooperate  with  landowners,  other 
Federal  agencies.  State  and  local 
governments,  and  the  private  sector  to 
manage  land  for  public  use  or  protect  it 
for  resource  conservation. 
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— Formulate,  or  revise  as  necessary, 
plans  for  land  acquisition  and  resource 
use  or  protection  to  assure  the  socio- 
cultural  impacts  are  considered  and  that 
the  most  outstanding  areas  are 
adequately  managed 

Dated  ^ril  29. 1982. 

CRayAmett, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  8£-123n  FUad  S-<-B2;  8:45  un] 
BUMQ  COOe  4110-10-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(ER-fRL-2121-1] 

Availabiltty  of  Environmental  Inipact 
Statements  Filed  April  26  Through 
April  30, 1982  Pursuant  to  40  CFR  Part 
1506^ 

RESPONStete  AQENCV:  Office  of  Federal 
Activities,  Ms.  Kathi  Wilson,  (202j  2A&- 
3006. 

Corps  of  Engineers: 
EIS  No.  B2024a  Draft,  COE.  GU.  Apra 

Hart>or/Commercia]  Port  Navigation 

Improvement  Due:  June  21, 1982. 
EIS  Na  820237.  Draft,  COE.  HL  Alenaio 

Stream  and  Watershed  Flood  Control 

Hawaii  Comity,  Due:  June  21, 1982. 
EIS  No.  820244,  Final  COE,  LA.  Lafourche 

Parish  Sand  Dredging  Operations, 

Permits.  Due:  June  7. 1982. 
EIS  No.  820252.  Final  COE.  ML  Grand 

Marais  Harlrar  Shoreline  Erosion 

Control  Alger  County,  Due:  June  7. 1982. 
mS  No.  820235.  Final  COE.  OR.  North  Bay 

Marine  Industrial  Park  E>evelopment. 

Permit.  Cooa  County.  Due:  June  7, 1982. 
EIS  No.  820249.  FSuppl  COE  SEV.  AL.  MS, 

Tennessee-Tombij^  Waterway 

Navigation  Project  Due:  June  14. 1962. 
Department  of  Energy: 
EIS  Na  820255.  Draft,  BPA.  SEV,  PRO.  1982 

BPA  Wholesale  Power  Rate  Increase, 

Due:  June  25. 1962. 
EIS  No.  8202Sa  FSuppl  BPA.  WA.  Crow 

Butte  Slou^  Crossing/ Ashe  Slatt 

Transmission  Line,  Beaton  Co..  Due:  June 

7.1982. 
Department  of  Interior 
EIS  No.  820239.  Draft  BLM.  CA.  San 

Gorgonio  Pass  Wind  Energy  Site-^>edfic 

Project  Due:  June  8. 1982. 
EIS  Na  820236,  Draft  BLM.  NM.  West 

Socorro  Rangeland  Management 

Program,  Due:  July  9. 1962. 
EIS  No.  820248,  Draft  BLM.  OR.  Brothers 

Area  Grazing  Management  Program, 

Due:  June  3a  1982. 
Department  of  Transportation: 
EIS  Na  820247.  Draft  FHW,  IN,  Western- 
Grand  Avenue  Improvements,  Fayette 

County.  Due:  June  29, 1962. 
EIS  No.  820254.  Draft  FHW.  MN.  TH-80 

Improvement  St  James  to  Wortliingtoa 

Due:  June  3a  1982. 
EIS  Na  820253,  Draft,  FHW.  TN.  1-40 

Interchange  Construction  at  Hammer 

Road,  Knox  County,  Due:  June  21. 1982. 


Enviromnental  Protection  Agency: 
EIS  No.  820245,  Final  EPA.  SEV.  REG. 

Lead-Add  Battery  Manufacture. 

Standards.  Due:  June  7. 1962. 
EIS  No.  820242.  Fmal  EPA,  NM.  Twining 

Wastewater  Treatment  Facilities,  Grant 

Taos  County.  Due:  June  7. 1982. 
Department  of  Housing  and  Urban 

Development 
EIS  No.  820241.  Fmal  HUD.  GA.  Indian 

Creek  Development  Mortgage  Insurance. 

Dou^erty  County.  Due:  June  7, 1982. 
Nuclear  Regulatory  Commission: 
EIS  No.  820251,  Final  NRG.  FL.  St  Lucie 

Plant  Unit  No.  2.  License,  St  Lude 

County,  Due:  June  7, 1982. 
Department  of  Agriculture: 
EIS  No.  82024a  Draft  APS.  MT. 

Beaverhead  National  Forest  Land 

Management  Plan.  Due:  June  21. 1982. 
EIS  No.  820238.  DSuppl  AFS,  OR.  Umpqua 

National  Forest  Land  Management  Plan, 

Due:  June  21, 1982. 
EIS  No.  820243.  Pinal  SCS.  MS.  Upper 

Yocona  River  Watershed  Flood  Control 

Project  Due:  June  7, 1962. 
Amended  Notices: 
EIS  No.  820224.  Draft.  AFS.  AK.  Situh  River 

Wild  and  Scenic  Designation  Study. 

•Published  FR  4-30-82  with  incorrect  due 

date.  Due:  *July  28, 1962. 
EIS  No.  82022a  Draft  DLA.  CA.  Terminal 

bland  Complex.  Fuel  Pier  Relocation. 

Los  Angeles  County.  'Published  FR  4-30- 

82  with  incorrect  due  date.  Due:  *July  1. 

1962. 
EIS  No.  790363.  Draft  NOA.  MXG,  East  and 

West  Flower  Gardens  Marine  Sanctuary. 

•Published  FR  4-13-79— OfBdaUy 

Withdratni.  Due: 
EIS  No.  820222.  FSuppl  COE.  lA. 

Rettendorf  Local  Flood  Protection  Plan. 

Mississippi  River.  Scott  Co.  *PubUshed 

FR  4-30-82— Re\4ew  period 

reestablished  due  to  noncompletion  of 

distribution.  Due:  June  7. 1962. 
Dated:  May  4. 1962. 
PaulCCdiin. 
Director,  Office  of  Federal  Activities. 

[FR  Ooc.  SX-USSZ  Filed  S-»«t  t:4S  ami 
HUJMQ  CODE  ( 


[ER-FRL-2121-1] 

Cancellation  of  Environmental  Impact 
Statement;  East  Texas  Synthetics 
PrOiMt  and  Troup  Lignite  Mne 

AQENCv:  U.S.  Environmental  Protection 
Agency,  Region  6. 

action:  Cancellation  of  the  EIS  on  the 
East  Texas  Synthetics  Project  and  Troup 
Lignite  Mine. 

summary:  Exxon  Company,  USA,  has 
decided  it  will  not  proceed  at  this  time 
with  the  East  Texas  Synthetics  Project 
and  Troup  Lignite  Mine  near  Troup, 
Texas.  In  light  of  this  development  EPA 
has  terminated  the  Environmental 
Impact  Statement  that  was  under 
preparation  for  die  proposed  issuance  of 
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a  NPDES  permit  Therefore,  the  Notice 

of  Intent,  published  in  the  Federal 
Register  of  October  27, 1980  (45  PR 
70973),  is  hereby  rescinded.  For  further 
information  contact:  Mr.  Clinton  B. 
Spotts,  Regional  EIS  Coordinator,  U.S. 
EPA,  Region  6. 1201  Elm  Street  Dallas, 
Texas  75270;  telephone:  214-767-2716  or 
8-729-2716. 

Dated:  May  4, 1982. 
PaulCCahill, 
Director,  Office  of  Federal  AcUvities. 

[FK  Doc  8*-12S58  FiM  b-B-tt  ftW  ■n| 
BiLUNQ  COOC  tS6O-90-«l 


[AO-FRL211»-31 

National  Air  PoNution  Control 
Techniques  Advisory  Conunlttes; 
Notice  of  Open  Meeting 

Under  Public  Law  92-463,  notice  is 
hereby  given  that  a  meeting  of  the 
National  Air  Pollution  Control 
Techniques  Advisory  Committee  will  be 
held  on  June  16  and  17. 1982,  at  the  Okie 
Colony  Motor  Lodge,  Commonwealth 
Room — Convention  Center,  North 
Washington  and  First  Streets, 
Alexandria,  Virginia  22313.  The 
commerical  telephone  number  is  (703) 
548-6300. 

The  tentative  agenda  for  the  meeting 
is  as  foUows: 

fiwe  16  (Wednesday) 

9:00  a.m.— Fossil  and  Nonfossll  Pud  Fired 
Industrial  Boilers-Patricnlate  and  Nitrogen 
Oxide  Emissions,  New  Source  Performance 
Standard  (Section  111  of  the  Clean  Air  Act) 

June  17  (Thunday) 

9:00  a.m. — Continuation  of  }■»  le-^-As 
Required 

9:30  a.m. — Discussion  of  the  Advantages  and 
Disadvantages  of  Incorporation  of 
"Bubble"  Provisions.  New  Source 
Performance  Standards  (Section  111  of  the 
Clean  Air  Act) 

11:00  a.m. — Status  Report  on  Development  of 
Hazardous  Pollutants:  Benxena.  Arsenic. 
Coke  Oven  Emissions,  Arcylonitrile, 
Cadmium.  Caiboo  Tetrachloride,  and 
Solvents  (Section  112  of  the  Cl«an  Air  Act) 

1:00  p.m. — Status  Report  on  Review/ Re viskn 
of  National  Ambient  Air  Quality 
Standards:  Paiticalate  Matter,  S«lfar 
Oxides,  Ozone,  Carbon  Monindda, 
Hydrocarbons,  Lead,  and  Nibtigen  Dioxide 
(Section  109  of  the  Clean  Air  Act) 

All  meetings  are  open  to  the  poblic. 
Anyone  wisMng  to  make  a  presentation 
should  contact  Ms.  Mary  Jane  Clark  at 
the  EmisaioD  Standards  aiid  Enginaolng 
Division  (MD-13).  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  North  Carolina  27ni,  by  )nnc  8, 
1982.  The  commerical  telephone  nnmber 

is  (919)  541-6S71.  sad  the  FTS  mndwr  is 
629-«571. 


The  docket  containing  material 
relevant  to  industrial  boilers  (A-79-02) 
is  located  in  the  U.S.  Ejivironmental 
Protection  Agency,  Central  Docket 
Section,  West  Tower  Lobby-Gallery  1. 
401  M  Street  S.W.,  Washington,  D.C 
20460.  The  docket  may  be  inspected 
between  8:00  a.m.  and  4:00  p.m.  on 
weekdays,  and  a  reasonable  fee  may  be 
charged  for  copying. 

Dated:  April  23. 1982. 
Kathleen  M.  Bannett 

AaeietantAdmiMatratorforAir,  Noise,  and 
Radiation. 

[FR  Doc.  82-12iM  FUed  II-6-S2:  8:48  m\ 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Commission  Selects  Participants  for 
En  Banc  Meeting  on  AT&rs  Migration 
Strategy 

April  29, 1982. 

On  April  22  the  Commission  released 
a  Public  Notice  (published  at  47  CFR 
18047:  April  27, 1862)  announcing  an  en 
banc  meeting  on  AT&Ts  migration 
strategy.  The  Notice  asked  interested 
parties  to  notify  the  Commission  of  their 
intent  to  participate  by  April  26, 1982. 

The  parties  who  wiU  have  an 
opportunity  to  eddress  the  Commission 
at  the  en  banc  meeting  have  now  been 
established.  The  parties  to  be 
represented  at  the  meeting,  the  panels 
upon  which  they  wiD  appear,  tiieir 
scheduled  times  of  appearance,  and  the 
time  which  has  been  allotted  to  each 
party  an  Ustsd  bek>w.  The  meeting  will 
commence  at  9:00  sjn.  on  May  18, 1982. 
with  a  Staff  overview  of  AT&Ts 
migration  strategy  and  Commission 
proceedings  which  relate  to  embedded 
customers'  premises  equipment  The 
Staff  preaentatign  will  be  open  to  the 
public.  Thereafter,  two  panels  of 
speakers  will  appear  before  the 
Commission.  Subsequent  to  each  panel's 
presentations,  the  Commission  may 
direct  questions  to  panel  members. 

Each  panel  member  should  submit  to 
the  Commission  a  written  statement  of 
his  views  no  later  than  May  11, 1982. 
The  written  statement  need  not  be 
confiaeolo  the  oral  remarks  to  be  made 
before  the  Commission  but  may  contain 
additional  pertinent  material.  We 
reiterate  that  other  parties  who  will  not 
appear  at  the  meeting  may  aho  submit 
written  statements  by  May  11, 1982,  and 
these  will  receive  consideration  by  the 
Commission.  Written  stateaunts  should 
be  sent  to  the  Secretary.  FCC.  1819  M 
Street  NW...  WasUngtoo.  D.C  206S4. 

For  Aothar  information  please  coatact 
Theodore  BeU,  (aoZ)  632-7084. 


Federal  ConuBunications  Commission. 
Williun').  Tricarioo. 

Secretary. 

Schedule  for  En  Banc  Maeling 

9HX)    Staff  Presentation  and  Introduction 
9:15-10:45    Panel  One 

1.  American  Telephone  and  Telegraph 
Company — 25  minutes 

2.  Ad  Hoc  Telecommunications  Users 
Committee — 20  minutes 

3.  National  Retail  Merchants  Association — 
10  minutes 

4.  W.  iCenneth  Edwards  (on  behalf  of 
Sonitrol  Distribntors  Council,  Inc.  and 
the  Western  Burglar  and  Fiie  Alarm 
Association) — 15  minutes 

10:50-12:40    Panel  Two 

1.  NARUC/State  Commission — ^15  minutes 

2.  Society  of  Teleconununications 
Consultants — 10  minutes 

3.  North  American  Telephone 
Association — 20  minutes 

4.  Associated  Telephone  Answering 
Exclianges,  Inc. — 2D  minutes 

5.  International  Communicatioas 
Assodatioo — 20  minutes 

(FR  Doc  a3-l2«N  PS«4  S-S-SK  Mi  m) 
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[CC  Docket  Nos.  82-t31  and  82-23%  File 
Nos.  21429-CD-P-(1>-«2  and  21987-CD-P- 
(1)-«2] 

La  Vargno's  Tstephona  Answrering 
Sarvica  andSoiiltwm  Maaaaga 
Sanrtca,  Inftj  Hearing  DaalgtwHon 
Order. 

In  the  matter  of  applications  of  La 
Vergne's  Telephone  Answering  Servcie 
(CC  Docket  No.  82-231:  FUe  No.  2142»- 
CD-P-{l}-62),  for  a  construction  permit 
to  add  an  additional  one-way  beqaaacy, 
158.70  MHz.  for  Statioa  KLFe57  in  the 
Domestic  Public  Land  Mobile  Radio 
Service  at  Alexandria.  Louisiana  and 
Southern  Message  Service.  Inc.  (CC 
Docket  Na  82-232:  File  Na  219e7-CI>- 
P-(l)-82),  for  a  construction  permit  for  a 
new  one-way  statioa  to  <^>erate  on 
frequency  158.70  MHs  in  Uie  Domestic 
Public  Land  Mobile  Radio  Service  at 
Natchitoches,  Louiaiana:  Designating 
Applications  for  Consolidated  Hearing 
on  Stated  Issues. 

Adopted  April  23, 1982. 
Released  April  29, 1962. 

1.  Presently  before  the  Chief.  Mobile 
Services  Division,  pursuant  to  delegated 
authority,  are  the  captioned  applications 
of  La  Vergne's  Tdephone  Answering 
Service  (La  Vergne's)  and  Southern 
Message  Service,  Inc.  (Southern).* These 


'  We  nets  ftt  wfclli  toalfcwii's  spfUosUoa  to  far 
a  new  fMiUly.  U  VwgM'a  is  H«kli«  I*  add  an 
•ddltiaoal  freqiMncy  br  SMhm  1CLPBS7.  A  grant  of 
•ither  application  would  pndad*  •  grant  of  tha 
otlier. 


applications  aie  electrically  mutually 
exclusive;  therefore,  a  comparative 
hearing  will  be  held  to  determine  which 
appUcant  would  better  serve  the  public 
interest  We  find  the  applicants  to  be 
otherwise  qualified. 

2.  Accordingly,  it  is  ordered,  pursuant 
to  Section  300  of  the  Communications 
Act  of  1834.  as  amended,  that  the 
applications  of  Lsk  Vergne's  Telephone 
Answering  Senrice.  File  No.  21429-CI>- 
IMl}-a2,  aod  Southern  Message  Service. 
Inc.  File  Na  219e7-CD-^l)-82,  are 
designated  for  hearing  in  a  consolidated 
proceeding  upon  the  following  issues: 

(a)  To  determine  on  a  ctMnparative 
basis,  the  nature  and  extent  of  service 
proposed  by  each  applicant,  including 
the  rates,  charges,  maintenance, 
personnel,  practices,  classifications, 
regulations,  and  facilities  pertaining 
thereto; 

(b)  To  determine  on  a  comparative 
basis,  the  areas  and  populations  that 
each  applicant  will  serve  within  the 
prospective  interference-bee  area 
within  the  43  dBu  contours,*  based  upon 
the  standards  set  forth  in  §  22.504(a)  of 
the  Commisison's  Rules,*  and  to 
determine  the  relative  demand  for  the 
proposed  service  in  said  areas;  and 

(c)  To  determine,  in  li^t  of  the 
evidence  adduced  pursnrait  to  the 
foregoing  issues,  what  disposition  of  the 
referenced  applications  would  best 
serve  the  pabUc  interest  convenience, 
and  necessity. 

3.  It  is  further  ordered,  that  the 
hearing  shaQ  be  held  at  a  time  and  place 
and  before  an  Administrative  Law  Judge 
to  be  specified  in  a  subsequent  Order. 

4.  It  is  furdier  ordered,  that  the  Chiet 
Conunon  Carrier  Bureau,  is  made  a 
party  to  the  proceeding. 

5.  It  is  further  ordered,  that  the 
applicants  shall  file  written  notices  of 
appearances  under  S  1.221(c)  of  the 
Commission's  Rules  widiin  20  days  of 
the  release  date  of  this  order. 
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'For  the  prnpcse  of  thi«  proceeding,  the 
interference-free  area  i*  defined  m  the  area  within 
the  43  dBu  conkwr  aa  calculated  from  {  22.504,  in 
which  the  ratio  of  deaired-to-uode«ired  lignal  la 
equal  to  or  greater  than  R  in  FCC  Report  Na  R- 
0406.  equation  a. 

'  Section  22JOt(a)  of  Urn  Commlsaioa't  Rules  and 
Regulations  describes  a  field  strength  contour  of  43 
decibels  above  one  microvolt  per  meter  as  the  limits 
of  the  rehable  service  area  for  base  stations 
engaged  in  one-way  "'""'v' regions  service  on 
frequencies  in  iIm  UO  KffU  band,  f^opagatioa  data 
set  forth  in  {  22J04(a)  are  the  proper  bases  for 
establishing  the  location  of  serrlce  contoto*  F(SO,SO) 
for  the  laciUtiM  hi«oiv«4  Id  tirii  procMdln*  (n* 
applicants  should  consult  with  the  Bbimh  oeaMal 
with  the  goal  of  reaching  joint  technical  exhibits.) 


6.  The  Secretary  shall  cause  a  copy  of 
this  Order  to  be  publidied  in  the  Federal 
Register. 
WUUMF.AdBsr, 

Chief,  Mobile  Serricea  Division,  Common 

Carrier  Bureau. 

0[FR  Doa  82-12307  Ried  5-6-82;  8:45  am] 


[CC  Dodwt  Noe.  ST-ZST  and  <2-23<;  Fie 
Nos.  9924-Cai-^-«0  and  10093-CII-Puao] 

MIerobMNi  Corponrtlon  Of  AiMrlca 
and  HHtand  BroadeaMIng  Co;  HMring 
Designation  Orders 


In  the  matter  of  applications 
Microband  Corporation  of  America  (CC 
Docket  No.  82-237;  File  No.  ra24-CM-Fi- 
80),  and  Hi-Band  Broadcasting  Company 
(CC  I}ocket  No.  82-238;  File  No.  10693- 
CM-P-60).  far  oonstnictian  pmnits  in 
the  multipoint  distribution  service  for  a 
New  Station  at  Fayetteville,  North 
Carolina,  memorandum  opinion  and 
order  Designating  Applications  for 
Consolidated  Hearing  on  Stated  Issues. 

Adopted:  April  2a  1982. 

Releaied:  April  3a  1982. 

1.  FoT'consideration  are  die  above- 
referenced  applications.* 

These  applications  are  for 
construction  permits  in  the  Mutipoint 
Distribution  Service  and  they  propose 
operations  on  Channel  1  at  Fayetteville. 
North  Carolina.  The  applications  are 
therefore  mutually  exclusive  and.  under 
present  procedures,  require  comparative 
consideration.  These  applications  have 
been  amended  as  result  of  informal 
requests  by  the  Commission's  staff  for 
additional  information.  "Here  are  no 
petitions  to  deny  or  other  objections 
under  consideration.* 

2.  Upon  review  of  the  captioned 
applications,  we  find  that  dtese 
applicants  are  legally,  technically, 
financially,  and  otherwise  qualified  to 
provide  the  services  vt^ch  they 
propose,  and  that  a  hearing  will  be 
required  to  determine,  on  a  comparative 
basis,  itdiich  of  these  applications 
should  be  granted. 

3.  Accordingly,  it  is  hereby  ordered, 
that  punuant  to  Section  3(»(e)  of  die 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  309(e)  and  0.291  of 
the  Commission's  Rules.  47  CFR  S  0.291, 


■  On  Augvat  18, 19*0,  Tymahare.  Inc.  (Tymshan) 
and  Arthur  Upper  Corpwatioii  (ALC)  executed  a 
contract  whereby  ALC  agreed  to  tnmsfer  control  of 
Microband  to  Tymabare.  Tlxmtfer  of  Control/MDS, 

es  Fo:  2d  toa  (1981). 

'  By  Memormndum  Opinion  and  Order  adopted 
lune  26, 1981  and  released  July  2. 1981.  Mimeo  No. 
001889,  kficroband  was  granted  an  exemption  from 
the  Commission's  "cat-ofT  rules  pursuant  to  Sectioa 
21J1  oftte  Rnlaa. «  CFR  21J1.  to  preserve  the 
status  of  its  pending  mutually  exclusive  application. 


the  above-captioned  applicatiaiis  are 
designated  for  h«arir^g^  in  «  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Otd^a,  to 
determine,  on  a  comparative  basis, 
which  of  the  above-captioDed 
applications  should  be  granted  in  order 
to  best  serve  the  public  interest 
convenience  and  necesnty.  In  making 
such  a  deteiminatiaa.  the  {cdlowing 
factors  shall  be  conudered:* 

(a)  The  relative  merits  of  eadi 
proposal  with  respect  to  efficient 
fi«quency  use.  psitieala^  with  regard 
to  compatibility  with  co-channel  use  in 
nearby  cities  and  adjacent  channel  use 
in  the  same  city; 

(b)  The  anticipated  qoality  and 
reliability  of  the  senrice  ptoposed. 
inclodli^  installadoo  and  maintenance 
programs;  and 

(c)  The  comparative  cost  of  each 

Eroposal  considered  in  context  wtdi  the 
enefits  of  efficient  spectrum  utilization 
and  the  quality  and  reliability  of  service 
as  set  forth  in  issues  (a)  and  (b). 

4.  It  is  further  ordered,  that  Microband 
Corporation  (rf  America.  Hi-Band 
Broadcasting  ConqMny  and  the  Chiet 
Common  Carrier  Bureau,  are  made 
parties  to  this  proceeding. 

5.  tt  is  further  ordered,  diat  parties 
desiring  to  participate  herein  shaU  file 
their  notices  of  appearance  in 
accordmice  with  ^e  provisions  of 

S  1.221  of  the  Commission's  Rules,  47 
CFR  1.221. 

6.  The  Secretary  riiall  cause  a  copy  of 
this  Ord»  to  be  published  in  the  Federal 
Register. 

James  R.  Keegan. 

Chief,  Domestic  Facilities  Division.  Common 
Carrier  Bureau. 


(Fit  Doc 
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[CC  Docket  Nos.  82-239  and  »-240(  ns 
Nos.  271 1-CM-P-79  snd  3M0-C»-#^79] 

Microband  Corporation  Of  America 
and  Mktweat  Corp.;  Ileartng 
Designation  Order 

In  the  matter  of  applications  of 
Microband  Corporation  of  America  (CC 
Docket  No.  82-239;  File  Nos.  2711-CM- 
P-79),  and  Midwest  Corporation  (CC 
Docket  Nos.  82-240;  File  No.  3840-CM- 
P-7g),  for  Construction  Permits  in  the 
Multipoint  Distribution  Service  for  a 
New  Station  at  Greenville.  South 
Carolina;  Memorandum  opinion  and 
order. 

Adopted:  April  2a  1982. 


'  ConaUaratieA  of  tkaee  factors  aliall  be  in  Ugkt  of 
the  Commission's  discussion  in  FnuikK.  SpaiK,  77 
FCC  2d  20  (1960). 
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Released-  April  3a  1982. 

1.  For  consideration  are  the  above- 
referenced  applications.*  These 
applications  are  for  a  construction 
permit  in  the  Multipoint  Distribution 
Service  and  they  propose  operations  on 
Channel  1  at  Greenville,  South  Carolina. 
The  applications  are  therefore  mutually 
exclusive  under  present  procedures  and 
require  comparative  consideration.  The 
applications  have  been  amended  as  a 
result  of  informal  requests  by  the 
Commission's  staff  for  additional 
information.  There  are  no  petitions  to 
deny  or  other  objectioiu  under 
consideration.* 

2.  Upon  review  of  the  capitioned 
applications,  we  find  that  these 
applicants  are  legally,  technically, 
financially,  and  otherwise  qualified  to 
provide  the  services  which  they 
propose,  and  that  a  hearing  will  be 
required  to  determine,  on  a  comparative 
basis,  which  of  these  applications 
should  be  granted 

3.  Accordingly,  it  is  hereby  ordered, 
that  pursuant  to  Section  300(e)  of  the 
Communications  Act  of  1934.  as 
amended.  47  U.S.C  30g(e)  and  S  0.291  of 
the  Commission's  Rules,  47  CFR  0.291. 
the  above-captioned  applications  are 
designated  for  hearing,  in  a  consolidated 
proceeding,  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  to 
determine,  on  a  comparative  basis, 
which  of  the  above-captioned 
applications  should  be  granted  in  order 
to  best  serve  the  public  interest 
convenience  and  necessity.  In  making 
such  a  determination,  the  following 
factors  shall  be  considered:  * 

(a)  The  relative  merits  of  each 
proposal  with  respect  to  efficient 
frequency  use,  particularly  with  regard 
to  compatibility  with  co-channel  use  in 
hearby  cities  and  adjacent  channel  use 
in  the  same  city; 

(b)  The  anticipated  quality  and 
reliability  of  the  service  proposed, 
including  installation  and  miaintenance 
programs;  and 

(c)  The  comparative  cost  of  each 
proposal  considered  in  context  with  the 
benefits  of  efficient  spectrum  utilization 
and  the  quality  and  reliability  of  service 


■  On  Auguat  IS  19ea  Tymthara,  Inc.  (Tymahara) 
and  Arthur  Upper  Corporation  (ALC)  executed  a 
contract  whereby  ALC  agreed  to  tranafer  control  of 
Microband  to  Tymahara.  Tnuufer  of  Contnt/MDS, 
85  FCC  2d  1023  (1961). 

*  By  Memorandum  Opinion  and  Order  adopted 
June  2S.  1981  and  releaaed  July  2, 1981.  Mimeo  No. 
001863,  Microband  waa  granted  an  exemption  from 
the  Commitiion'i  "cut.off '  rulea  purauant  to  |  ZlJSl 
of  the  Rules,  47  CFR  Z1.31,  to  preierve  the  atatna  of 
ita  pending  mutually  excluitve  applicationa. 

*Conaideration  of  theae  factora  ihall  be  In  light  of 
the  Commiaaion'a  diacuaaion  in  Frank  K  Spain.  77 
FCC  2d  20(1860). 


as  set  forth  in  issues  (a)  and  (b). 

4.  It  is  further  ordered,  that  Microband 
Corporation  of  America,  Midwest 
Corporation  and  the  Chief.  Common 
Carrier  Bureau,  are  made  parties  to  this 
proceeding. 

5.  It  is  fiulher  ordered,  that  parties 
desiring  to  participate  herein  shall  file 
their  notices  of  appearance  in 
accordance  with  the  provisions  of 

S  1.221  of  ibe  Commission's  Rules,  47 
CFR  1.221. 

6.  The  Secretary  shall  cause  a  copy  of 
this  Order  to  be  published  in  the  Fedatal 
Register. 

James  R.  Keogan, 

Chief,  Domestic  Facilities  Division,  Common 
Canier  Bureau. 

[FR  Doc  B2-U388  FU«1 5-S-t£  1:4S  am) 
MUWa  COM  •7ia-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Fonrn  Submlttod  to  0MB  for  R«vi«w 

AOENCV:  Federal  Deposit  Insurance 
Corporation. 

ACnow  Notice  of  forms  submitted  to 
0MB  for  review. 

TTOI  OP  INPOfMAnON  COLLCCTION: 

Requests  for  Relief  from  Reimbursement 
under  the  Truth  in  Lending  Act 
BACXOROUNO:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1980,  the  FDIC  hereby 
gives  notice  that  it  has  submitted  to  the 
Office  of  Management  and  Budget  a 
form  SF-83,  "Request  for  0MB  Review." 
for  the  information  coUection  system 
identified  above. 


;  Written  comments  may  be 
sent  to  Mr.  Hoyle  L  Robinson,  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550-17th  Sheet  N.W.. 
Washington.  D.C  20429  and  to  Mr. 
Richard  Sheppard.  Reports  Management 
Branch.  Office  of  Maniagemeilt  and 
Budget  Washington.  D.C.  20503. 
Comments  should  be  received  on  or 
before  July  6, 1982. 

FOn  PVKJHKB  INPOmiATION  CONTACT: 

For  a  complete  copy  of  the  "Request  for 
OMB  Review"  or  related  information, 
contact  Dr.  Panos  Konstas,  Information 
Clearance  Officer,  FDIC,  telephone  (202) 
389-4351. 

summary:  The  Board  of  Directors  of  the 
FDIC  has  delegated  authority  to  the 
FDICs  Board  of  Review  to  act  on 
requests  by  insured  nonmember  banks 
for  relief  from  the  requirement  for 
making  adjustments  to  the  accounts  of 
affected  consumers  for  certain 
violations  of  the  Truth  in  Lending  Act 


as  amended  (15  U.S.C.  1601,  et  seq.].  In 
the  Federal  Renter  announcement  of 
the  delegation  of  authority  (47  FR  9810 
(1982).  to  be  codffied  at  12  CFR 
303.11(f)].  the  Board  of  Directors 
indicated  that  a  bank  requesting  such 
relief  has  the  option,  but  is  not  required, 
to  include  such  information  as:  (a)  a 
description  of  each  type  of  violation:  (b) 
a  citation  of  applicable  provisions  of  the 
Truth  in  Lendinjg  Act  (c)  the  bank's 
argument  for  reUef  from  reimbursement; 
(d)  efforts  made  to  correct  violations;  (e) 
total  reimbursement  involved;  and  (f)  a 
statement  of  whether  the  reimbursement 
wiU  have  any  signfficant  impact  on  the 
safety  or  soundness  of  the  bank. 

The  FDIC  estimates  that 
approximately  50  insured  nonmember 
banks  will  expend  a  total  of 
approximately  200  staff  hours  in 
submitting  this  information  in  support  of 
requests  for  relief  during  the  current 
year.  The  FDIC  anticipates  that 
progressively  fewer  banks  will  request 
relief  in  later  years. 

Dated:  May  4, 1982. 
Federal  Deposit  Insurance  Coiporation. 
Hoyle  L  Rofainaoo. 
Executive  Secretary. 

(FR  Doe.  »-USS5  Had  5-e-SK  8:45  aai) 
MXMQ  COM  •714-ei-«l 


FEDERAL  MARmME  COMMISSION 

8—  Expr— s  8wvtc«    Joint  8fvlc«; 
CanooUatlon  of  AorMnwnt  Na  9967 

Agreement  No.  9967.  approved  by  the 
Federal  Maritime  Commission  pursuant 
to  section  15,  Shipping  Act  1916,  on 
December  29, 1971,  authorizes  Thai 
Merchantile  Marine  Limited  and  P.  T. 
Samudera  Indonesia  to  operate  a  joint 
service  in  the  foreign  commerce  of  the 
United  States  under  the  name  of  Sea 
Express  Service.  Thai  Merchantile 
Marine  Limited,  P.  T.  Samudera 
Indonesia  and  Sea  Express  Service  do 
not  maintain  tariffs  on  file  with  this 
Commission  and.  therefore,  apparentiy 
are  no  longer  operating  as  ocean 
common  carriers  in  the  foreign 
commerce  of  the  United  States. 
Therefore,  it  appears  that  the  parties  to 
Agreement  No.  9967  are  no  longer 
parties  subject  to  the  Shipping  Act  1916, 
and  the  agreement  should  be 
terminated.  Accordingly,  notice  is 
hereby  given  that  Agreement  No.  9967 
will  be  terminated  effective  15  days 
following  publication  of  this  notice  in 
the  Fadwal  Register. 


Fedgal  Regirtg  /  Vol  47.  Na  89  /  Friday.  May  7.  MBZ  /  Woticw 


Dated  Kday  3, 1M2. 
Robert  G.  Dnw, 

Director,  Bareau  of  Agreements, 
(FR  Ok  at-lMW  mMi  »-»■«:  »«S  ub) 


FEDERAL  RESERVE  SYSTEM 

Bank  Holding  Conipantes^  P^opoMCl 
Do  Novo  Nonbank  AcUvlUas 

The  bank  holding  con^Muiies  Usted  in 
this  notice  have  applied,  pnnoant  to 
section  4(c)(8]  of  the  Bank  Holding 
Company  Act  (12  U3.C.  1843(c)(8))  and 
i  225.4(b)(1)  of  the  Board's  Regulation  Y 
(12  CFR  25^b)(l)),  for  pennisaion  to 
engage  de  novo  (or  continue  to  engage  in 
an  activity  earlier  commenced  de  novo], 
directly  or  indirectly,  solely  in  the 
activities  indicated,  which  have  been 
determined  by  the  Board  of  Governors 
to  be  closely  related  to  banking. 

With  respect  to  each  application, 
interested  persons  may  express  their 
views  on  the  qnestion  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  e&cts,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices."  Any 
comment  on  an  application  that  requests 
a  hearing  must  include  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  ari^in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  that  proposal 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  Comments  and 
requests  for  hearings  should  identify 
clearly  the  specific  application  to  which 
they  relate,  and  should  be  submitted  in 
writing  and  received  by  the  appropriate 
Federal  Reserve  Bank  not  later  than 
May  25. 1982. 

A.  Federal  Reserve  Bank  at  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Fleet  Financial  Group,  Inc^ 
Providence,  Rhode  I&land  (consumer 
finance  activities;  Wisoonain):  To 
engage  through  its  subsidiary, 
Kensington  Mortgage  and  Finance  Cwp., 
in  the  origination  ai  loans  for  the 
purchase  of  mobile  homes.  This  activity 
would  be  conducted  from  on  offica  in 


Milwankae.  Wisconaiii,  senring  the  State 
of  Wiaooaain. 
a  Fadoral  BsMrvs  Bank  of  Nmt  Yoik 

(A.  Marshall  Puckett  Vice  President)  33 
Ubcrty  Street  New  York.  New  York 
10045: 

1.  BanJayB  Book  Limited  and  its 
subsidiary,  Banlay»  Bank  International 
Limited,  London.  England  (commerdai 
finance — ^Texas,  Arkansas,  Louisiana 
and  New  Mexko):  To  engage  through  a 
Subsidiary.  BerdaysAmoican/Business 
Credit,  Inc^  in  marketing  and 
administering  oaannercial  loans  secured 
by  accounts  reouvable.  inventory  and 
chattel  mortgages,  lliese  activities 
would  be  conducted  fit>m  an  office  in 
Dallas,  Texas,  serving  customers  in 
Texas,  Arkansas,  Louisiana  and  New 
Mexico.  This  notice  ia  fat  the  relocation 
of  an  existing  office  located  at  One  Main 
Place.  Dallas,  Texas,  to  an  office  at  3500 
Oaklawn  Avenue,  Dallas,  Texas. 

C  Federal  Reserve  Bank  of 
Philadalphia  (Thomas  K.  Desch,  Vice 
President)  100  North  6th  Street. 
Philadeli^iia,  Pennsylvania  19105: 

1.  First  Valley  Corporation. 
Bethlehem,  Pennsylvania  (leasing 
activities;  Pennsylvania,  New  York,  New 
Jersey,  Delaware  and  Maryland):  To 
engage,  through  its  subsidiary.  First 
Valley  Leasing.  Inc  in  the  maldng  of 
coDunerdal  leases  of  personal  property 
in  accordance  with  the  Federal  Reserve 
Board's  Regulation  Y.  These  activities 
would  be  conducted  from  an  office  at 
One  Bethlehem  Plaza,  Bethlehem, 
Pennsylvania,  serving  Pennsylvania, 
New  York.  New  Jersey,  Delaware,  and 
Maryland. 

D.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23281: 

1.  NCNB  Corporation.  Charlotte  North 
Carolina,  (consumer  finance  and 
insurance  activities:  Florida):  To  engage, 
through  its  subsidiary,  TranSouth 
Financial  Corporation  of  Florida,  in 
making  direct  loans  for  consumer  and 
other  purposes  under  the  Florida 
Consumer  Fmance  Act,  purchasing  retail 
installment  notes  and  contracts  and 
acting  as  agent  for  the  sale  of  credit  life, 
credit  accident  and  health  and  physical 
damage  insurance  directly  related  to  its 
extensions  of  credit  and  through  its 
subsidiary,  TranSouth  Mortgage 
Corporation  of  Florida,  in  maldng  direct 
loans  for  consumer  and  other  purposes 
under  the  general  usiiry  statues, 
pruchasing  retail  installment  notes  and 
contracts,  malfing  direct  ln«na  to  dealers 
for  the  financing  of  inventory  (floor 
planning)  and  wtiridng  capital  purposes 
and  acting  as  agent  for  the  sale  of  credit 
life,  credit  accident  and  health  and 
physical  damage  insurance  directiy 


related  to  its  extensions  ot  credit  fraai  a 
commcai  office  to  be  located  at  3901 
N.W.  79A  Avenme.  Miami.  Florida  33160. 
serving  an  area  consisting  of  a  25  mUe 
radius  of  said  office.  This  notification  is 
for  die  rekwatkin  of  an  existing  office  at 
8373  Bird  Road.  Miani.  Florida  33155. 

E.  Fodnd  Eessrii  Bank  of  San 
Francisco  (Hany  W.  Green.  Vice 
President)  400  s«m«i»  Street  San 
Francisco,  Califomia  94120: 

1.  Pirgt  Interstate  Bancorp,  Los 
Angeles.  California  (investment  or 
financial  advisory  activities  to  the 
extent  set  forth  in  the  Board's 
Regulation  Y;  Nevada,  Oregon. 
California,  Arizona,  Utah  and  Idaho):  To 
engage  through  its  v^oUy-owned 
subsidiary.  First  Interstate  Investment 
Advisers  of  Nevada,  Inc.,  in  acting  as  an 
investment  or  financial  adviser  to  the 
extent  set  forth  in  the  Board's 
Regulation  Y.  These  activities  would  be 
conducted  from  offices  in  Reno.  Nevada, 
and  Las  Vegas,  Nevada,  serving 
Nevada,  Oregon,  California.  Arizona, 
Utah,  and  Idaho. 

2.  Old  National  Bancorporation. 
Spokane,  Washington,  (mortgage 
banking  and  insurance  agency  activities; 
Washington):  Making  or  acquiring,  for 
its  own  account  or  for  the  account  of 
others,  loans  or  other  extensions  of 
credit  secured  by  real  estate  mortgages 
or  deeds  of  trust  and  the  servicing  of 
such  loans,  and  such  otiier  activities  as 
are  incidental  to  the  operations  of  a 
mortgage  company,  including,  but  not 
limited  to,  acthig  as  agent  or  broker  for 
the  sale  of  mortgage  redemption  life  and 
disabilify  insurance  and  property  and 
casuaify  insurance  to  be  issued  in 
connection  with  the  making,  acquiring  or 
servicing  of  such  loans.  Such  activities 
will  be  conducted  at  offices  at  the 
following  location;  1111  Third  Avenue, 
Suite  1400,  Seattie,  Washington  90101. 
serving  the  State  of  Wasfai^on. 

3.  Treasure  Valley  Bancorp,  Fhdtland. 
Idaho  (insurance  activities;  Idaho):  To 
engage  through  its  subsidiary,  Peoples 
Insurance,  in  the  sale  of  general 
insurance  in  a  town  with  a  population 
nofexceeding  5/loa  These  activities 
would  be  conducted  from  an  office  at 
Gayway  Center  #2,  Fruidand,  Idaho, 
serving  the  comnranify  of  Pmitland, 
Idaho  and  surrounding  rural  areas. 

4.  U.S.  Bancorp,  Portland.  Oregon 
(lending,  servicing,  insurance  and  real 
estate  appraisal  activities:  Arizona):  To 
engage  through  a  proposed  de  noro 
branch  office  of  its  subsidiary,  U.S. 
Creditcorp,  in  tiw  activities  dT  tMWii^ 
acquiring  and  servicing  of  loans  and 
other  extensions  of  credit  secured  by 
real  estate  mortgages  for  its  own 
account  or  for  the  account  of  otbsfs. 
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including  but  not  limited  to  first  and 
second  mortgage  loans,  commercial, 
income  and  business  loans;  to  act  as 
insurance  agent  with  regard  to  credit  life 
and  disability  insurance  solely  in 
connection  with  extensions  of  credit  by 
Creditcorp  and  to  perform  real  estate 
appraisals  in  conformance  with  the 
provisions  of  sections  225.4(a)(1), 
225.4(c)(2),  225.4(a)(9)(i)(a),  and 
225.4(a)(14)  of  Regulation  Y.  The 
proposed  activities  will  be  conducted 
bom  an  office  located  in  Rioenix, 
Arizona,  within  an  area  bounded  by 
Thomas  Road  in  the  south.  McDonald 
Drive  and  extension  of  McDonald  Drive 
in  the  north,  24th  Street  on  the  west  and 
60th  Street  in  the  east  The  geographic 
area  to  be  served  will  be  principally 
Phoenix  and  Maricopa  County,  Arizona. 

5.  U.S.  Bancorp,  Portland,  (Oregon 
(consumer  loan  and  insurance  activities; 
California):  To  engage  through  a 
proposed  de  novo  subsidiary,  U.S. 
Bancorp  Financial  Services,  bia 
("Bancorp  Services"),  a  proposed 
wholly-owned  subsidiary  of  an  existing 
non-bank  subsidiary,  U.S.  Bancorp 
Financial,  Inc.  ("Bancorp  Financial"),  in 
the  activities  of  making,  acquiring  and 
servicing  of  loans  and  other  extensions 
of  credit  either  secured  or  unsecured, 
for  its  own  account  or  for  the  account  of 
others,  including,  but  not  limited  to, 
consiuner  loans;  installments  sales 
contracts  and  other  forms  of 
receivables;  making  investments  and 
acting  as  and  acting  as  insurance  agent 
with  regard  to  credit  life  and  disability 
insurance,  property  and  casualty 
insurance,  solely  in  connection  with 
extensions  of  credit  by  Banccorp 
Services.  Bancorp  relies  upon  the 
relevant  provision  of  S  225.4(a)  of 
Regulation  Y  as  follows:  225.4(a)(1),  (2), 
(3),  and  (g)(i)(a).  These  activities  would 
be  conducted  from  an  office  at  753-1  El 
Camino  Real,  Sunnyvale,  California 
94087.  The  geographic  area  to  be  served 
will  be  principally  the  SMSA  defined  as 
Santa  Clara  County.  A  primary  service 
area  within  the  SMSA  has  been 
identified  as  the  City  of  Suimyvale. 

Board  of  Governors  of  the  Federal  Reierve 
System.  May  3, 1982. 
Dolores  8.  Smith, 

Assistant  Secretary  of  the  Board, 

(FR  Doc  82-12387  Piled  5-6-82:  »M  un) 
BtLUNQ  COOC  mO-OI-M 


Acquisition  of  Banic  Sharss  by  Banic 
Holding  Companias 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(a)(3)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(3)]  to  acquire  voting  shares  or 


assets  of  a  bank.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  §  3(c]  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Fedend  Reserve  Bank  of  Dallas 
(Anthony }.  Montelaro,  Assistant  Vice 
President]  400  South  Akard  Street 
Dallas,  Texas  75222: 

1.  Texas  Commerce  Bancshares,  Inc., 
Houston.  Texas;  to  acquire  100  percent 
of  the  voting  shares  or  assets  of  Texas 
Commerce  Bank-Champions  Park.  NA.. 
Houston,  Texas.  Comments  on  this 
application  must  be  received  not  later 
than  May  29, 1982. 

2.  United  Texas  Financal  Corporation, 
Dallas,  Texas:  to  acquire  100  percent  of 
the  voting  shares  or  assets  of  The 
Farmers  National  Bank  of  Seymour, 
Seymour,  Texas.  Comments  on  this 
application  must  be  received  not  later 
than  May  29, 1982. 

B.  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System. 
Washington.  D.C.  20551: 

1.  Industrial  Bancshares,  Inc.,  Kansas 
City,  Kansas,  and  Valley  View 
Bancshares,  Inc.,  Overland  Park. 
Kansas;  to  acquire  7.45  percent 
respectively  of  the  voting  shares  or 
assets  of  Security  Bancshares,  Inc., 
Kansas  City,  Kansas.  Comments  on  this 
application  must  be  received  not  later 
than  May  29, 1982. 

2.  U.S.  Bancorp,  Portland.  Oregon;  to 
acquire  100  percent  of  the  voting  shares 
or  assets  of  Bank  of  Milton-Freewater, 
Milton-Freewater,  Oregon  (In 
Organization).  Comments  on  this 
application  must  be  received  not  later 
than  May  29. 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  3, 1982. 

Dolorm  S.  Smith, 

Assistant  Secretary  of  the  Board. 

[FR  Doc  82-12390  Filed  &-A-S2:  8:45  un] 
BILUNQ  COOC  mO-OI-M 


Formation  of  Banic  Hoiding  Companiaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(a)(1)  of  the  Bank 


Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  bank  holding 
companies  by  acquiring  voting  shares 
and/or  assets  of  a  bank.  The  factors  that 
are  considered  in  acting  on  the 
applications  are  set  forth  in  section  ^(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
Any  comment  on  an  applicadon  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
indentifying  specifically  any  questions 
of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street  Richmond,  Virgiida 
23261: 

1.  Fidelity  BancSharea  (N.C.).  Inc., 
Fuquary-Varina,  North  Carolina;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  Fidelity  Bank.  Fuguary- 
Varina,  North  Carolina.  Comments  on 
this  application  must  be  received  not 
later  than  June  2, 1982. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  NW..  Atianta,  Georgia 
30303: 

1.  First  American  Acquisition  Corp., 
Nashville,  Tennessee;  to  become  a  bank 
holding  company  by  acquiring  50 
percent  or  more  of  the  voting  shares  of 
First  Eastern  Banic  Kingsport. 
Tennessee.  Comments  on  this 
application  must  be  received  not  later 
Uian  May  24, 1982. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President]  230 
South  LaSalle  Street  Cliicago,  Illinois 
60600: 

1.  Elgin  State  Bancorp,  Inc.,  Elgin, 
Illinois;  to  become  a  bsink  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  The  Elgin  State  Bank, 
Elgin,  Illinois.  Comments  on  this 
application  must  be  received  not  later 
than  June  2, 1982. 

2.  Parke  Bancorp,  Rocicville,  Indiana; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares,  less  directors'  qualifying  shares, 
of  the  successor  by  merger  to  "The  Parke 
State  Banic  Rocicville,  Indiana. 
Comments  on  tills  application  must  be 
received  not  later  than  June  2, 1082. 

D.  Federal  Resarve  Bank  of  St  Louis 
(Debner  P.  Weisz.  Vice  President]  411 
Locust  Street  St  Louis,  Missouri  63166: 


1.  MidAmerica  BancSystem,  Inc., 
Fairview  Heights,  IllinoU:  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
MidAmerica  Bank  and  Trust  Company 
of  Alton.  Alton,  Illinois;  MidAmerica 
Bank  and  Trust  Company  of  Edgemont, 
East  St  Louis,  Illinois;  and  MidAmerica 
Bank  and  Trust  Company  of  Fairview 
Heights,  Fairview  Heights.  Illinois. 
Comments  on  this  application  must  be 
received  not  later  than  June  2, 1982. 

E.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  400  Sansome  Street,  San 
Francisco,  California  94120: 

1.  SGV  Financial  Corp.,  El  Monte. 
California;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  San  Gabriel  Valley 
Bank,  El  Monte,  California.  Comments 
on  this  appUcation  must  be  received  not 
later  than  June  2, 1982. 

F.  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  D.C.  20551: 

1.  Dixie  Bancorp  Inc.,  Miami.  Florida, 
and  Dixie  Financial  Services  Inc.. 
Miami,  Florida;  to  become  bank  holding 
companies  by  acquiring  80  percent  or 
more  of  the  voting  shares  of  Dixie 
National  Bank  of  Dade  County,  tiA^ 
Miami,  Florida.  Comments  on  this 
application  must  be  received  not  later 
than  June  2, 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  3, 1982. 

Dolores  &  Sinilli, 

Assistant  Secretary  of  the  Board 

(FR  Doc  S2-UM6  Filed  S-a-St  8:41  ami 
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Formation  of  Bank  Holding  CompaniM 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.a 
1842(a)(1))  to  become  bank  holding 
companies  by  acquiring  voting  shues 
and/or  assets  of  a  bank.  "Hie  factors  that 
are  considered  in  acting  on  the 
applications  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  tgiiplication.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  Lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarixing  the  evidence  that  would  be 
presented  at  a  hearing. 

A.  FedUral  Reserve  Bank  of  Chkago 
(Ft«nklln  0.  Dreyer.  Vice  President)  230 


Federal  Register  /  Vol.  47.  No.  89  /  Friday.  May  7.  1982  /  Notices 


19791 


South  LaSalle  Street.  Chicago.  Illinois 
60690: 

1.  Southern  Wisconsin  Bancshares 
Corporation,  Mineral  Point,  Wisconsin; 
to  become  a  bank  holding  company  by 
acquiring  90  percent  of  the  voting  shares 
of  Farmers  Savings  Bank.  Mineral  Point, 
WisconsiiL  Comments  on  this 
application  must  be  receive  i  Jot  later 
than  May  29. 1982. 

B.  Federal  Reserve  Bank  of  San 
Frandsco  (Harry  W.  Green.  Vice 
President)  400  Sansome  Street.  San 
Francisco,  California  94120: 

1.  Valley  Capital  Corporation,  Las 
Vegas,  Nevada;  to  become  a  bank 
holding  company  by  acquiring  100 
percent,  less  directors'  qualifying  shares, 
of  the  voting  shares  of  the  successor  by 
merger  to  Valley  bank  of  Nevada,  Las 
Vegas,  Nevada.  Valley  Capital 
Corporation,  has  also  applied  to  become 
a  bank  holding  company  under  section 
18(c)  of  the.Federal  Deposit  Insurance 
Act  Conmients  on  this  application  must 
be  received  not  later  than  May  29. 1982. 

C  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  D.C  20551: 

1.  American-DeKalb  Bancorp  Inc., 
DeKalb.  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The 
American  National  Bank  of  DeKalb, 
DeKalb,  Illinois.  Comments  on  this 
application  must  be  received  not  later 
than  May  29. 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  3. 1962. 
Dolons  S.  Smidi, 

Assistant  Secretary  of  the  Board. 

(FR  Doc  8£-123aB  Filed  5-e~a2:  MS  aag 
rtlllfWl  coot  SIW  SI  M 

MMAmerica  BancSystam,  inc; 
Formation  of  Bank  Holding  Company 

MidAmerica  BancSystem.  Inc 
Fairview  Heights.  Illinois,  has  applied 
for  the  Board's  approval  under  section 
3(a)(5))  of  die  Bank  Holding  Company 
Act  (12  U.S.C  1842(a)(5)  to  merge  widi 
Carbondale  Bancshares.  Inc., 
Carbondale,  Illinois;  Illinois  Bancshares, 
Inc.  Mascoutah,  Illinois;  and 
MidAmerica  Bancshares,  Inc.,  Lebanon, 
Illinois.  The  factors  that  are  considered 
in  acting  on  the  application  are  set  forth 
in  section  3{c)  of  the  Act  (12  U3.C 
1842(c)). 

MidAmerica  BancSystem,  Inc 
Fairview  Heights,  DUnois,  has  also 
applied,  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C  1843(c)(8)  and  {  225.4(b)(2)  of  the 
Board's  Regulation  Y  (12  CFR 
225.4(b)(2)),  for  permission  to  acquire 
voting  shares  of  Lincoln  lYail  Insurance 


Agency.  Inc..  Lebanon,  Illinois,  a 
subsidiary  of  MidAmerica  Bancshares, 
Inc. 

Applicant  states  that  the  proposed 
subsidiary'  would  engage  in  the 
activities  of  acting  as  insurance  agent  or 
broker  with  respect  to  credit  life, 
accident  health,  property,  and  casualty 
insurance  directly  related  to  an 
extension  of  credit  by  subsidiaries  of 
Applicant  These  activities  would  be 
performed  from  offices  of  AppUcant's 
subsidiary  in  Lebanon.  Illinois,  and  the 
geographic  ares  to  be  served  are 
Carbondale,  Masoutah.  Lebanon,  Alton, 
East  St  Louis,  and  Fairview  Heights, 
Illinois.  Such  activities  have  been 
specified  by  the  Board  in  5225.4(a)  of 
Regulation  Y  as  permissable  for  bank 
holding  companies,  subject  to  Board 
approval  of  individual  proposals  in 
accordance  with  the  procedures  of 
§22S.4(b). 

Interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outwei^ 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarying  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
conunenting  would  be  aggrieved  by 
approval  of  the  proposal 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  die  Federal  Reserve  Bank  of  St  Louis. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  die  Resove  Bank  not  later 
than  June  2, 1982. 

Board  of  Governors  of  die  Federal  Reserve 
System.  May  3. 1982. 
Dolores  S.  Smidi. 
Assistant  Secretary  ttfthe  Board. 

(FR  Doc  tt-isas  FIM  S-a-Sk  MS  iml 
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Ctwae  Manhattan  Corp.;  Propoaad 
Acquiaitlon  of  Suburt>an  Coastal  Corp. 

The  Chase  Manhattan  Corporation. 
New  York.  New  Yoric  has  applied 
pursuant  to  section  4{c)(8]  of  the  Bank 
Holding  Coimiany  Act  (12  U.S.C 
1843(c)(8))  and  section  22S.4(b)(2)  of  the 
Board's  Regulation  Y  (12  CFR 
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225.4(b)(2)).  for  permission  to  acquire 
through  its  subsidiary,  Chase  Home 
Mortgage  Corporation,  substantially  all 
of  the  assets  of  Suburban  Coastal  Corp. 
("Coastal").  Wayne.  New  fersey.  a 
mortgage  banker  engaged  in  the 
servicing  of  residential  mortgage  loans 
on  a  national  basis,  the  origination  of 
mortgage  loans,  and  the  sale  of 
mortgage  term  life  insurance,  and 
accident  and  health  insurance  and 
disability  insurance  directly  related  to 
the  proposed  lending  activities  from 
offices  in  the  following  locations: 
Arizona  (Phoenix  and  Tucson). 
California  (Newport  Beach,  Carmichael, 
Covina,  Fresno,  Modesto,  San  Mateo, 
Santa  Ana,  and  Woodland  Hills], 
Colorado  (Denver),  Florida  (Orlando, 
Jacksonville,  West  Jacksonville. 
Lantana,  Lauderhill.  Miami,  Palm  Beach 
Gardens.  Soa6i  Daytona,  and  Tampa). 
Illinois  (Rolling  Meadows,  Oak  Brook, 
and  Scfaamnbog),  Loxdaiana  (New 
Orleans),  Maryland  (Rockville  and 
Baltimore),  Minnetota  (ttAnneapolis), 
Nevada  (Las  Vegas),  Pnmsylvania 
(Pittsbmsfa).  Texas  (Ariiagtmi,  Bedford. 
Dallas.  Fort  Worth,  Gnmd  I^alrie,  and 
Houston),  Washington  (BeUevoe),  and 
Wisconsin  ((keen  Bay  and  Milwaukee). 
In  addition,  Apftlicant  will  also 
indirectly  acquire  Coastal's  wholl]F> 
owned  subsidiary,  Subnrban  Coastal 
Systems  Corp..  which  will  engage  in  die 
processing  of  financial  data  for  Coastal 
and  on  an  interim  basis  for  Coastal's 
parent  Suburban  Savings  and  Loan 
Assodatian. 

These  acttvities  have  been  detennined 
by  the  Board  in  section  2254(a)  (1),  (3), 
(8)  and  (9)  of  Regulation  Y  as  dosely 
related  to  banking. 

Interested  persons  nay  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasooabty  be  expected  to  produce 
benefits  to  the  putrfic,  such  as  greater 
convenience,  increased  competitioii,  or 
gains  in  e£Bciency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  intwests. 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  nvritten  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  spedficaliy  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  incUcating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Govenaon  or 
at  die  Federal  Reserve  Bank  of  New 
Yoric 


Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551,  not 
later  than  May  24, 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  6, 1882. 
James  McAfee. 
Associate  Secretary  of  the  Board. 

|FR  Doc.  SZ-une  FSad  i-*-tt  IIM  am] 
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DEPAfTTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  Nat2P-01 13] 

Predaion-CosnMt  Co,,  Inc;  f^amarfcat 
Approval  of  Tenant™  and  Kalntan™ 
Typa  II  Anterior  Chamber  Intraocular 
Lenaaa 

Correction 

In  FR  Doc.  82-10503,  published  on 
page  16888,  on  Tuesday,  April  20, 1982, 
in  the  second  column,  in  the  first 
paragraph  under  "Opportunity  for 
Administrative  Review",  in  the 
seventeenth  line.  "A  petitioner  shall 
identify  advisory"  should  be  corrected 
to  read  "A  petitioner  shall  identify  the 
form  of  review  requested  (hearing  or 
independent  advisory". 
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[FDA-225-e2-4003} 

Cooparatlva  Food  and  Cosmetic 
Program;  Memorandum  of 
Understanding  With  tha  Osfsnaa 
Paraonnol  Support  Canter,  Oapartmant 

of  I 


AOCNCV:  Food  and  Drug  AdministratieB. 
ACnoM:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  executed  a 
memorandum  of  understanding  with  the 
Defense  Personnel  Support  Center, 
Department  of  Defense.  The  agreement 
concerns  food  and  cosmetic  recalls  and 
hazardous  food  situations  involving 
military  sales.  The  purpose  of  the 
imderstanding  is  to  clarify 
responsibilities  and  to  mAJntotn 
continuity  of  cooperative  efforts 
regardless  of  personnel  changes. 
EFFCCnvi  BATK  March  23, 1982. 


ton  mmtmn  wfowmatioii  contact: 

Walter  J.  Kustka,  Intergoveramental  and 
Industry  Aftirs  Staff  (HFO-60),  Food 
and  Drag  A<kiriidfltration.  5600  Pislten 


Lane,  Rockville,  MD  20857,  301-443- 
1583. 

SUPPI.EMENTARY  INFORMATION:  FDA's 

policy  is  to  publish  in  the  Federal 
Register  all  agreements  and  memoranda 
of  understanding  between  FDA  and 
others  (21  CFR  20.108(c]).  Therefore,  the 
agency  is  publishing  the  following 
memorandum  of  understanding: 

Memorandum  of  Understanding 
Between  the  Defense  Personnel  Support 
Center.  Departraeot  of  Defense  and  the 
Food  and  Drug  Administrstkm, 
Department  of  Health  and  Human 
Services 

I.  Purpose 

The  purpose  of  this  agreement  is  to 
formalize  and  understanding  between 
the  Defense  Personnel  Support  Center 
PPSQ,  Miiladelphia,  PA.  and  die  Food 
and  Drug  Administration  (FDA), 
Rockville,  MD,  under  which  FDA 
assumes  the  responsibility  for  providing 
to  DPSC  notices  of  food  and  cosmetic 
recalls  and  of  any  hazardous  food 
situation  brought  to  FDA's  attention  that 
may  involve  inilitary  sales,  and  the 
DPSC  assumes  the  responsibility  for 
notifying  FDA  of  food  and  cosmetic 
products  found  to  be  hazardous  or  unfit 
for  their  intended  use  or  otherwise  in 
violation  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act).  This  agre«Bcnt 
is  intended  to  clarify  responsibilitiee 
and  to  maintain  continuity  of 
cooperative  efforts  regardless  of 
personnel  changes. 

n.  Background 

FDA  and  DPSC  have  for  several 
yean,  by  verbal  agreement,  cooperated 
in  the  evaluation,  notification,  and 
coordination  of  actions  concerning  food 
and  cosmetic  deficiencies  and  recall 
situations  through  telephonic  written,  or 
TWX  communication. 

FDA  is  diarged  widi  the  enforcement 
of  the  act  It  is  FDA's  policy  that  recaHs 
are  an  appropriate  method  for  removing 
or  correcting  mariceted  consumer 
products  that  violate  die  laws 
administered  by  FDA.  Within  PDA,  die 
Emergency  and  Epidemiological 
Operations  Brandi  (EEOB)  serves  as  the 
agency  focal  point  for  information, 
advice,  and  direction  regarding  the  field 
operations  aspects  of  all  recaUs. 
Included  among  EEOB  responsibilities  is 
the  notification  of  certain  Federal 
agencies,  such  as  DPSC  which  have 
mutual  or  complementary 
responsibilities  for  recalls. 

"The  Director  of  Subsistence  for  DPSC 
has  been  designated  as  the  sole  agent 
for  the  Department  of  Defense  (DoD)  to 
coordinate  tSL  activities  related  to  the 


handling  of  food  and  cosmetic  products 
deemed  adulterated,  misbranded,  or 
hazardous.  This  includes  responsibility 
for  assuming  expeditious  notification 
and  coordination  of  all  food  and 
cosmetic  recall  actions  within 
worldwide  military  channels  and  with 
other  Federal  agencies  serviced  by  the 
DoD  overseas  communicatioD  network. 

m.  Substance  of  Agreement 
A.  DPSC  will- 

1.  ETsluate  reports  of  adulterated  or 
misbranded  foods  and  cosmetics 
received  from  within  DoD,  from  FDA. 
and  from  other  sources  to  determine 
actions  to  be  taken  by  DoD. 

2.  Telephone  FDA  to  advise  of  and  to 
discuss  any  deficiencies  in  FDA- 
regulated  products  brought  to  DPSC's 
attention  by  DoD  or  other  sources.  If 
requested  by  FDA,  DPSC  will  provide  a 
copy  of  the  complaint  report  and 
military  laboratory  analysis. 

Normal  duty  hour  nottfication  *rill  be 
made  directly  to  the  Emergency  and 
Epidemiological  Operations  Branch 
(EEOB).  301-443-124a 

Off-duty  notification  will  be  made  to 
FDA's  answering  service,  202-737-0448. 
Name,  telephone  number,  and  reason  for 
the  call  will  be  left  with  the  answering 
service,  so  that  EEOB  pers<mnel  may 
return  the  call. 

3.  Provide  FDA  with  an  iiifoniiati<» 
copy  of  "ALLFOODACT"  messages 
transmitted. 

4.  Serve  as  liaison  between  FDA  and 
worldwide  military  commanders/ 
installations  in  re^rd  to  recalls  or  other 
actions  concerning  foods  and  cosmetics. 

5.  Establish  standard  operating 
procedures  for  off-hour  Duty  Officers  to 
contact  responsible  personnel  to 
activate  DPSCs  recall/alert  system 
upon  off-hour  contact  by  FDA. 

a  FDA  will: 

1.  Provide  DPSC  with  informati<Hi  on 
all  food  and  cosmetic  recalls  via  the 
"Initial  Notification  of  Recall"  document 
routinely  distributed  to  all  FDA  field 
offices  and  other  government  agencies. 

2.  Provide  DPSC  %vith  telephonic 
notification,  before  release  if  possible  or 
as  soon  as  possible  thereafter,  of 
messages  or  press  releases  of  all  class  I 
food  and  cosmetic  recalls,  or  other  food 
and  cosmetic  situations  that  may  be  of 
significance  to  the  military.  This 
notification  will  enable  DPSC  to 
expeditiously  release  "ALLfOCMJACTS" 
messages. 

Normal  duty  hour  notification  will  be 
made  directiy  to  the  Acquisition  Support 
Section.  DPSC-STQA.  215-952-2956/ 
2957. 

Off-hour  notification  will  be  made  to 
the  HQ  DPSC  Staff  Duty  Officer,  215- 
952-2341. 
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3.  Coordinate  with  DPSC  oa  all 
appropriate  foUowop  acticms,  including 
evaluation  of  rqxHted  product 
deficiencies,  verification  of  recall 
notification  to  consignees,  and 
determination  of  disposition  of  recalled 
products. 

4  Provide  DPSC  with  a  list  of  military 
consignees  of  products  recalled  under 
class  I  or  n  designations  as  socfa 
information  becomes  available.  FDA 
will  also  provide  information  on  military 
consignees  of  food  or  cosmetic  products 
that  are  not  under  recall  but  that  may  be 
in  violation  of  tlw  provisions  of  the  act 

rV.  Name  and  Address  of  Participating 
Parties 

A.  Department  of  Def«»e,  Defense 
Personnel  Support  Center,  2800  S.  20th 
St,  Huladdphia,  PA  19101. 

B.  Food  and  Drug  Administraticm.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

V.  Liaison  Officers 

A.  For  the  Defense  Personnel  Support 
Center  Chiet  Acquisition  Support 
Section  (DPSC-STQA),  Directorate  of 
Subsistence,  Defense  Personnel  Support 
Center,  Philadelphia.  PA  19101.  215-852- 
2956/2957. 

B.  For  the  Food  and  Drug 
Administration:  Director,  Emergency 
and  Epidemiological  Operations  Brandi 
(HFO-510),  Executive  Director  of 
Regional  Operations,  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-124a 

VI.  Period  of  AgreameBl 

This  agreement  becomes  effective 
upon  signature  of  both  parties  and  will 
continue  indefinitely.  It  may  be  revised 
by  mutual  consott  or  terminated  by 
either  party  upon  180  days  written 
notice. 

Dated:  February  22, 19B2. 

Approved  and  accepted  for  the  Defense 
Personnel  Support  Center 
Bobbe  E.  Hnnsiker  Lt  CoL.  USAF, 

Director,  butaUation  Serricea,  Defense  An. 
SupL  Catr. 

Dated:  March  23, 1982. 

Approved  and  accepted  for  die  Food  and 
Drug  Administration 
Joseph  P.  HOe. 

Associate  Commissiooer  for  Regulatory 
Affairt,  Food  and  DivgAdmiaistratian. 

Effective  date  TTiis  monorandum  of 
understanding  became  effective  M an^ 
23, 1982. 


Dated:  April  2B,  1982. 
WOlaB  P.  Rndoiph. 

Associate  Commissioner  for  Regulatory 

Affair*. 
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[Docket  No.  «2IM>14S1 

Intematfonal  Drug  SctMduInK 
Convenlian  on  Psycholraple 
Substanoas;  BMnodtaoaplnss 

agency:  Food  and  Drug  Administratian. 
Acnont  Notice. 

SUMMARv:  The  Food  and  Drag 

Administration  (FDA)  requests 
interested  persons  to  submit  data  or 
comments  concerning  abuse  potential, 
actual  abuse,  and  medical  usefulness  of 
15  "benzodiazepine"  or  "minor 
tranquilizer"  diiigs.  This  information 
will  be  considered  in  preparing  a 
response  from  the  United  States  to  the 
World  HeaMi  Organization  (WHO) 
regarding  the  abuse  liabitity  of  tiiese 
drugs.  WHO  will  use  this  information  to 
consider  whether  to  recommend  that 
international  restrictions  be  placed  on 
these  drags.  Benzodiazepines  are  used 
to  treat  anxiety  or  seizure  disorders  anH 
have  a  tranquilizing  action  on  the 
central  nervous  system.  Tliis  notice 
requesting  information  is  required  by 
law. 

DATE  Comments  by  Jane  21. 1982. 
onowest:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drag  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  MFORMATION  CONTACT: 

Edwin  V.  Dutra,  Jr.,  Bureau  of  Drags 
(HFD->30).  Food  and  Drvg 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857. 301-443-848a 


SUPPI^MENTART  MFOHHATIOIC  The 

United  States  is  a  party  to  the  1971 
Convention  on  Psychotropic  R»ibff«^nces 
Article  2  of  the  Convention  on 
Psychotropic  Substances  provides  that  if 
a  party  to  that  Convention  or  the  World 
Health  Organization  (WHO)  has 
information  about  a  substance  that  is 
not  yet  under  international  control 
which  in  its  opinion  may  require  sudi 
control,  it  shall  so  notify  tfie  Secretary- 
General  of  the  United  Nations  and 
provide  the  Secretary-General  with 
information  in  support  of  its  opinion. 

The  Controlled  Substances  Act  (CSA) 
(Titie  n  of  the  Comprehensive  Drag 
Abuse  Prevention  and  Control  Act  of 
1970)  provides  that,  when  WHO  notifies 
the  United  States  under  Artide  2  of  the 
Convention  on  Psychotropic  Substanoes 
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that  it  has  information  that  may  justify 
adding  a  drug  or  other  substance  to  one 
of  the  schedules  of  that  Convention, 
transferring  a  drug  or  substance  from 
one  schedule  to  another,  or  deleting  it 
from  the  schedules,  the  Secretary  of 
State  must  transmit  the  notice  to  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  (HHS).  The 
Secretary  of  HHS  must  then  publish  the 
notice  in  the  Federal  Register  and 
provide  opportunity  for  interested 
persons  to  submit  comments  to  assist 
HHS  in  preparing  scientific  and  medical 
evaluations  about  the  drug  or  substance. 

The  Secretary  of  HHS  received  the 
following  notice  from  WHO  on  behalf  of 
the  Secretary-General: 

The  Secretary-General  of  the  United 
Nations  presents  his  compliments  to  the 
Secretary  of  State  of  the  United  States  of 
America  and  has  the  honour  to  inform  His 
Excellency's  Government  that  he  has  been 
asked  to  assist  the  Director  General  of  the 
World  Health  Organization  in  obtaining  data 
on  certain  substances.  A  WHO  expert  group 
will  review  these  substances  in  September 
with  a  view  to  determining  whether  any  of 
them  should  be  brought  under  the  control  of 
the  1971  Convention  on  Psychotropic 
Substances.  The  substances  to  be  reviewed 
are  alprazolam,  bromazepam,  camazepam. 
clobazam,  cloxazolam,  estazolam, 
fludiazepam,  flunitrazepam,  haleizepam, 
ketazolam,  nimetazepam,  nordazepam, 
pinazepam.  tetrazepam  and  triazolam. 

The  Secretary-General  would  therefore  be 
most  grateful  if  His  Excellency's  Government 
would  submit  data  on  each  substance 
concerning  the  extent  or  likelihood  of  abuse, 
the  degree  of  seriousness  of  the  pubUc  health 
<md  social  problems  associated  with  such 
abuse  and  the  usefulness  in  medical  therapy. 

It  would  also  be  very  useful  if  His 
Excellency's  Government  would  indicate 
whether  any  of  the  above-mentioned 
substances  have  been  seized  from  the  illicit 
drug  traffic  during  the  past  three  years,  and. 
if  so,  the  amount  seized,  the  number  of  such 
seizures  and.  where  this  could  be  determined, 
the  provenance  of  the  substances.  Any 
additional  information  on  clandestine 
laboratories  where  these  substances  may 
have  been  manufactured  and  on  precursors 
used  in  this  process  would  also  be  valuable. 

In  view  of  the  fact  that  the  Secretary- 
General  must  prepare  a  report  for  WHO  on 
this  subject  it  would  be  appreciated  if  the 
information  requested  in  this  note  could  be 
sent  to  the  Director,  United  Nations  Division 
of  Narcotic  Drugs,  Vienna  International 
Centre,  P.O.  Box  500,  A-1400  Vienna,  Austria. 
as  soon  as  possible,  and  preferably  before  30 
June  1982. 

Therefore,  as  required  by  section 
201(d)(2)(A)  of  the  ControUed 
Substances  Act  (21  U.S.C.  811(d)(2)(A)), 
FDA  on  behalf  of  HHS  invites  interested 
persons  to  submit  data  or  comments 
regarding  the  named  benzodiazepine 
drugs.  As  stated  in  the  notice  above,  the 
15  minor  tranquilizer  drugs  are 


alprazolam,  bromazepam,  camazepam 
clobazam,  cloxazolam,  estazolam. 
fludiazepam,  flunitrazepam,  halazepam. 
ketazolam.  nimetazepam,  nordazepam, 
pinazepam,  tetrazepam,  and  triazolam. 

Alprazolam  and  halazepam  are  the 
only  drugs  among  the  group  of  15  that 
are  cunently  commercially  available  in 
the  United  States  and  controlled  under 
the  CSA.  Both  are  currently  controlled 
domestically  in  schedule  IV  of  the 
Controlled  Substances  Act.  It  should  be 
noted,  however,  that  drugs  not  marketed 
nor  controlled  currently  in  the  United 
State  if  controlled  imder  the 
Psychotropic  Convention  woidd  have  to 
be  placed  into  a  schedule  under  the 
CSA.  Drugs  (or  substances)  that  are  not 
legally  marketed  in  the  United  States 
but  which  are  controlled  under  the  CSA 
are  normally  placed  in  CSA  schedule  I 
even  if  they  are  under  investigation  to 
establish  their  medical  usefulness.  None 
of  the  15  "tranquilizer"  drugs  listed 
above  is  currently  scheduled 
internationally. 

Data  and  information  received  in 
response  to  this  notice  will  be  used  to 
prepare  a  scientific  and  medical 
evaluation  of  these  15  drugs,  with  a 
particular  focus  on  each  drug's  abuse 
liability.  HHS  will  forward  that 
evaluation  to  WHO,  through  the 
Secretary  of  State,  for  WHO's 
consideration  in  deciding  whether  to 
recommend  international  control  of  any 
of  these  drugs.  Such  control  could  limit, 
among  other  things,  the  manufacture 
and  distribution  (import/export)  of  these 
drugs,  and  could  impose  certain 
recordkeeping  requirements  on  them. 

HHS  will  not  make  any 
recommendations  to  WHO  regarding 
whether  any  of  these  15  drugs  should  be 
subjected  to  international  controls. 
Rather,  HHS  will  defer  such 
consideration  until  WHO  has  made 
official  recommendations  to  the 
Commission  on  Narcotic  Drugs,  which 
are  expected  to  be  made  in  the  fall  of 
1982.  Any  HHS  position  regarding 
international  control  of  these  drugs  will 
be  preceded  by  another  Federal  Register 
notice  soliciting  public  comment,  as 
required  by  21  U.S.C.  811(d)(2)(B). 

Interested  persons  may,  on  or  before 
June  21, 1982,  submit  to  the  Docket 
Management  Branch  (address  above), 
written  comments  regarding  this  action. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  foimd 
in  brackets  in  the  heading  of  this 
doounent  Received  conmients  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Note^-^n  the  Federal  Register  of  April  10, 
1961  (46  PR  21447).  FDA  requested  the 


submission  of  information  similar  to  the 
information  requested  by  this  notice  for  12 
other  benzodiazepine  drugs.  These  other  12 
drugs  are  chlordiazepoxide,  clonazepam, 
clorazepate,  diazepam,  flurazepam, 
lorazepam,  medazepam,  nitrazepam, 
oxazepam,  oxazolam,  prazepam,  and 
temazepam. 

These  other  12  drugs  were  recommended 
for  international  control  by  WHO  to  the 
Commission  on  Narcotic  Drugs  [CND]  at  the 
February  1962  session.  At  that  CND  session, 
however,  these  12  drugs  were  not  voted  upon 
for  control  but  were  sent  back  to  the  WHO 
for  further  review.  These  12  drugs  and  the  15 
drugs  that  are  the  subject  of  this  notice  are 
now  expected  to  be  considered  together  by 
WHO  when  malcing  its  recommendations  to 
the  CND  for  the  possible  international  control 
of  each  member  of  the  entire  class  at  the 
February  1983  session. 

The  information  and  comments  submitted 
in  response  to  the  April  10, 1981  Federal 
Register  notice  on  these  other  12 
benzodiazepine  drugs  have  been  retained  by 
FDA.  Thus,  it  is  not  necessary  for  interested 
persons  to  resubmit  those  data  for  these  other 
12  drugs.  Any  new  information  on  these  other 
12  drugs,  i.e.,  information  generated  since 
April  1981  may,  however,  be  submitted  to  the 
Docket  Management  Branch  (address  above). 

Dated  May  4, 1962. 

William  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc  SZ-USSe  Filed  S-»-«£  8:45  am] 
BIUJNQ  COOe  41SO-01-M 

Office  of  Human  Development 
Servlcea 

Administration  on  Aging 

[Program  Announcement  No.  13638-822] 

Multidlsciplinary  Center*  of 
Gerontology  Program:  Long  Term 
Care  Gerontology  Centers 

agency:  Office  of  Himian  Development 
Services,  HHS. 

SUBJECT:  Announcement  of  Availability 
of  Financial  Assistance  for  the  Long 
Term  Care  Gerontology  Centers 
Program. 

summary:  The  Administration  on  Aging 
(AoA)  announces  that  applications  are 
being  accepted  for  the  Mtdtidisciplinary 
Centers  of  Gerontology  Program 
authorized  by  Title  IV  of  the  Older 
Americans  Act  of  1965,  as  amended  (42 
U.S.C.  3032)  to  support  Stage  I,  Planidng 
and  Development  of  Long  Term  Care 
Gerontology  Centers  only.  Eligibility  for 
these  awards  is  limited  to  institutions 
located  in  Department  of  Health  and 
Human  Services  Region  VI  (Arkansas, 
Louisiana,  Oklahoma,  New  Mexico, 
Texas)  which  have  not  received  a 
plaiming  award  prior  to  this 
annoimcement  under  Title  IV 
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Multidisciplinary  Centers  of 
Gerontology:  Long  Term  Care 
Gerontology  Centers. 

DATE  Qosing  date  for  receipt  of 
applications  ia  July  15. 1962. 

Scope  of  this  Announcement 

This  program  announcem^l 
describes  the  purpose  and  overall  goals 
and  objectives  of  the  Long  Term  Care 
Gerontology  Centers  Program 
announced  in  this  issue  of  the  Federal 
Regtstar.  Information  describing  specific 
project  activities  and  application 
requirements  for  Stage  I  Planning  Grants 
which  are  covered  by  this 
announcement  and  other  special 
requirements  of  the  program  are 
contained  in  Guidelines  for  Preparation 
of  Grant  Applications — Long  Term  Care 
Gerontology  Centers  Title  IV  of  the 
Older  Americana  Act— Fiscal  Year  198Z 

Program  PuipoM 

The  purpose  of  the  Long  Term  Care 
Gerontology  Centers  Pro^m  is  to  foster 
the  planning  and  development  of 
multidisciplinary  gerontology  centers 
oriented  around  the  continuum  of 
community-based  health  and  sodal 
services  for  the  elderly. 

Program  Goal  and  Objectives 

The  goal  of  the  Administration  on 
Aging's  Long  Term  Care  Gerontology 
Centers  program  is  to  foster  the 
capabili^  to  develop  the  Imowledge 
base  and  metiiods  required  for 
improving  the  health  care  and  social 
services  needed  by  functionally 
impaired  older  people.  The  objectives  of 
these  centers  will  be  to  promote  an 
interdisciplinary  approach  to  career  and 
continuing  education  and  training,  the 
development  of  models  of  service 
deliveiy  oriented  around  the  health  and 
social  services  needs  of  the  functionally 
impaired  elderly,  and  research.  An 
essential  condition  for  achieving  these 
program  objectives  is  the  development 
of  a  viable  organizational  center 
structure.  The  program  objectives  wiD 
be  achieved  through  a  collaborative 
effort  to  join  the  interests  of  die  Federal 
g9vemment  and  educational  institutions 
to  assist  states  and  communities  to 
improve  the  planning,  management,  and 
implementation  of  services  for  the 
functionally  impaired  elderly.  Such  an 
effort  is  expected  to  produce  knowledge 
about  the  long  term  care  needs  of  older 
people  and  develop  a  cadre  of 
professionals  from  a  multiplicity  of 
disciplines  who  can  meet  &ese  needs. 
Centers  will  have  appliad  settings  and 
carry  out  their  ndssiiRi  through 
collabOTBtion  with  health,  social  service, 
and  aging  agencies. 


Long  Term  Care  Gerontology  Centers 
will  combine  the  functions  of  a 
university  based  or  affiliated  medical 
school,  other  health  and  social  services 
professional  schools,  and,  if  appropriate, 
a  public  or  private  non-profit  heal^  or 
social  service  organization  to  achieve 
the  goals  and  objectives  of  the  program. 
Centers  will  accomplish  the  following 
programmatic  objectives: 

•  Develop  the  health  and  sodal 
services  personnel  required  to  meet  the 
needs  of  functionally  impaired  older 
persons  through  interdisciplinary  career 
and  continuing  education  and  training: 
and  provide  to  the  aging  networic  (i.e.. 
State  and  Area  Agencies  on  Aging,  and 
service  providing  agencies  supported 
under  Older  Americans  Act  programs), 
as  well  as  other  public  and  private 
agencies,  curricula  and  other  education 
and  training  materials  designed  to 
advance  the  skills  of  practitioners  in  the 
field. 

•  Develop  and  evaluate  models  of 
health  care  and  social  services  provided 
through  interdisciplinary  teams  on  a 
continuum  of  care,  in  order  to  enable 
functionally  imf>aired  older  persons  to 
remain  in  die  least  restrictive  settings 
consonant  with  their  needs, 

•  Develop  a  knowledge  base  for  long 
term  care  through  the  conduct  of 
interdisciplinary  clinical,  applied,  and 
policy  research, 

•  Provide  technical  assistance  to 
State  and  Area  Agencies  on  Aging, 
health  care  and  social  service  agencies, 
academic  institutions,  and  professianal 
organizations,  and 

•  Disseminate  finHit^gn  from  the 
Center's  research  and  model 
development  activities  as  well  as  other 
information  concerning  long  tenn  care  to 
State  and  Area  Agencies  on  Aging, 
service  providers  and  consumers,  poUcy 
makers  and  program  managers, 
educators  and  researchers. 

It  is  expected  that  centers  have 
established  the  appropriate  governance 
and  stnictnre  in  oitier  to  develop  the 
organizational  capalrility  required  to 
achieve  the  programmatic  objectives. 
Therefore,  Long  Term  Care  Gerontology 
Centers  will  have  accomplished  the 
following  organizational  objectives: 

•  Have  institutiooal  support  and 
commitment  to  the  center  at  the  highest 
levels  of  die  large-  organization  and 
hold  a  relatively  hi^  position  in  the 
institutional  hierardiy. 

•  Have  their  own  charter,  goals  and 
objectives,  and  reaponsibility  for  a  range 
of  administrative  functions  including 
budgetary  control  faculty  appointinent, 
and  space  allocatiaa, 

•  Have  their  own  center  director,  core 
faculty,  and  facilities  in  order  to  carry 


out  omter  programmatic,  administrathre, 
and  data  collection  activities, 

•  Have  the  ability  to  generate  their 
own  funding,  and  maintain  such  funds 
for  use  within  the  center,  especially  for 
various  discretionary  programmatic 
activities, 

•  Utilize  in  a  full  participatory  way 
their  own  advisory  or  steering 
committee  and  develop  and  use  its  own 
internal  peer  review  system  for  the 
allocation  of  discretionary  funds. 

There  are  three  (3)  stages  of  center 
development' 

•  Stage  I— Planning 

•  Stage  n— Operational 

•  Stage  ID — Comprehensive 

1.  Planning  Stage  of  Center  -   - 

Development 

At  the  planning  stage,  grantees 
specify  their  programmatic  and 
organizational  goals  and  objectives, 
organize  their  resources,  establish 
university  commitments,  and  create 
and/or  expand  community  linkages.  Hie 
Administration  on  Aging  provides 
centers  one  year  of  support  for  planning. 
Such  centers  have  the  potential  through 
the  competitive  process,  to  obtain 
multiyear  awards  for  the  operational 
stage. 

Z  Operational  Stage  of  Center 
Development 

At  die  operational  stage,  centers  will 
be  in^ilementing  activities  relative  to 
their  organizaticmal  structure  and  in  the 
program  areas  of  education, 
development  of  service  cmd  {ffactice 
models,  and  research.  The 
Administration  on  Aging  wiO  give 
operational  stage  centers  up  to  four 
years  of  core  support 

3.  Comprehensive  Stage  of  Center 
Development 

It  is  the  Administration  on  Aging's 
intent  eventuaDy  to  designate  a  select 
number  of  Compr^ensive  Centers. 
Comprehensive  designation  will  be  a 
recognition  that  these  select  centers 
have  achieved  programmatic  excellence 
and  strong  oiganizaticmal  development 
within  the  instituti<m. 

A  center  may  apply  for 
comprehensive  designaticm  at  the  end  of 
any  budget  period  in  the  operational 
stage  at  which  time  a  full  review  wiD  be 
held  to  determine  the  center's  readiness 
for  comprehensive  status.  A  complete 
review  will  take  place  at  die  end  of  the 
fourdi  operational  jrear  to  determine  if  a 
center  can  be  designated  at 
comprdiensiTe. 
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CoonUnation  With  Appropriate  Office 
on  Aging 

Activities  conducted  under  Title  IV 
Long  Term  Care  Gerontology  Center 
grants  are  expected  to  be  coordinated 
with  the  appropriate  DHHS  Regional 
Office  and  with  State  and  Area 
Agencies  on  Aging.  This  coordination 
will  facilitate  information  exchange  on 
policy  and  program  developments  in 
long  term  care,  provide  a  basis  for 
informed  transfer  and  dissemination  of 
findings  from  research  and  model 
demonstrations,  and  facilitate  program 
and  policy  technical  assistance  to  State 
and  local  governmental  officials. 

Coordination  will  facilitate 
educational  placement  opportimities  for 
students,  explore  opportunities  for 
collaborative  training,  research  and 
demonstrations  in  social  services, 
mental  health,  rehabilitation,  and  health 
services  as  related  to  the  purposes  and 
programs  of  the  Centers.  Centers  will 
regularly  provide  information  to  the 
appropriate  offices  on  aging  and 
collaborate  with  the  agencies  regarding 
education  and  training,  research,  and 
service  activities  and  seek  advice  and 
counsel  with  respect  to  these  activities. 

Eligible  Applicants 

Only  public  or  non-profit 

organizations  or  institutions  are  eligible 
under  the  provisions  of  Title  IV, 
Multidisciplinary  Centers  of 
Gerontology. 

To  be  e^ble  for  this  Stage  I.  Planning 
Award  competition,  applicants  must  be 
located  within  the  Oeptirtment  of  Health 
and  Human  Services  Region  VI 
(Aricansas,  Louisiana,  Oklahoma,  New 
Mexico,  Texas)  and  have  not  received  a 
planning  award  prior  to  this 
announcement  under  Title  IV, 
Multidisciplinary  Centers  of 
Gerontology:  Long  Term  Care 
Gerontology  Centers.  Eligible  applicants  - 
are  any  university  or  public  or  private 
non-profit  health  or  social  service 
organization  provided  the  applicant  is 
affiliated  with  a  medical  school  or  has  a 
letter  of  agreement  with  a  medical 
school. 

Available  Funds 

It  is  anticipated  that  the 
Administration  on  Aging  will  make  two 
awards  beginning  September  30, 1982  for 
Center  planning  projects  for  a  period  of 
twelve  (12)  months  in  the  amount  of 
$100,000  each. 

Grantee  Share  of  die  Project 

Cost  sharing  is  considered  to  be  an 
Important  means  of  demonstrating  an 
applicant's  commitment  to  the 
objectives  of  this  program.  Grantees  are 


expected  to  provide  at  least  five  (5) 
percent  of  the  total  allowable  project 
costs.  The  grantee  share  may  be  cash  or 
in-kind,  and  must  be  project  related  and 
allowable  under  the  Department's 
applicable  regulations  published  in  45 
era  Part  74,  subparts  G  and  Q  (see  43 
FR  34076,  August  2. 1978). 

The  ApplicatioD  Process 

Availability  of  Forma  and  Technical 
Assistance 

Application  for  a  grant  imder  the  Long 
Term  Care  Gerontology  Centers 
Program  must  be  submitted  on  Standard 
Form  424,  Application  for  Federal 
Assistance,  and  other  forms  provided 
for  this  purpose.  Application  kits  and 
appropriate  instructions  are  Included  in 
Guidelines  for  Preparation  of  Grant 
Applications,  Long  Term  Care 
Gerontology  Centers,  Title  IV  of  the 
Older  Americans  Act.  Fiscal  Year  1982. 
Copies  of  the  Guidelines,  as  well  as 
technical  information  to  assist  in  the 
preparation  of  applications,  may  be 
obtained  by  writing  or  calling:  Division 
of  Long  Term  Care,  Administration  on 
A^g,  Room  4146.  DHHS  North 
Building,  330  Independence  Avenue 
SW..  Washington.  D.C.  20201. 
Telephone:  (202)  245-0768. 

Application  Submission 

One  (1)  singed  original  and  four  (4) 
copies  of  the  grant  application,  including 
all  attachments,  must  be  prepared.  The 
original  and  two  (2)  copies  must  be 
submitted  to:  Department  of  Health  and 
Hiunan  Services,  Office  of  Human 
Development  Services,  Grants  and 
Contracts  Management  Division.  Room 
174a  HHS  North  Building,  330 
Independence  Avenue  SW., 
Washington.  D.a  20201. 

One  (1)  copy  is  to  be  submitted  to  the 
appropriate  State  Agency  on  Aging  and 
one  (1)  copy  is  to  be  submitted  to  the 
Regional  Program  Director  of  the  DHHS 
Region  VI  Office  of  Aging.  Addresses  of 
State  Agencies  on  Aging  aro  included  in 
the  application  instructions. 

i4-a5  Notification  Process 

ApplicationB  for  Long  Term  Care 
Gerontology  Centers  must  follow  the 
provisions  of  OMB  Circular  A-05. 
Applicants  for  grants  must,  prior  to  the 
submission  of  an  application,  notify  both 
the  State  and  Areawide  A-05 
Clearinghouse  of  their  interest  to  apply 
for  Federal  assistance  for  this  program. 
Applicants  should  contact  the 
appropriate  State  Clearinghouse  (listed 
in  42  FR  22ia  January  10, 1977),  or  the 
DHHS  Regional  Office  of  Aging  for 
information  on  how  they  can  meet  the 
A-05  requirementa. 


Application  Consideration 

The  Commissioner  on  Aging  will  j 

make  the  final  decision  on  each  grant       i 
application  under  this  announcement      j 
AppUcations  which  are  complete  and      ,j 
conform  to  the  requirements  of  the 
program  guidelines  will  undergo  a 
competitive  review  and  evaluation  by 
qualified  persons  outside  the 
Administration  on  Aging.  Applications 
considered  as  approvable  by  the  review 
committee  will  be  reviewed  by  AoA 
staff  for  consistency  with  AoA  policy 
and  priorities  and  appropriateness  of  the 
funding  which  is  requested.  In  making  a 
decision  on  awards  the  Commissioner 
on  Aging  will  consider  results  of  the 
review,  AoA  staff  recommendations, 
and  comments  by  the  appropriate  State 
Agency  on  Aging.  Successful  applicants 
will  be  notified  through  the  issuance  of 
Notice  of  a  Financial  Assistance 
Awarded.  This  notice  sets  forth  the 
amount  of  funds  awarded,  the  terms  and 
conditions  of  the  grant,  the  budget 
period  for  which  support  is  given,  the 
total  grantee  share  expected,  and  the 
total  period  for  which  project  support  is 
intended. 

Special  Consideration  for  Funding 

In  determining  the  order  of  funding  of 
applications  which  have  been 
recommended  for  approval,  priority  will 
be  given  to  applications  which  propose 
to  establish  a  center  responsive  to  the 
special  needs  of  underserved 
populations  including  minority  and  rural 
elderly. 

Criteria  for  Review  and  Evaluation  of 
Applications 

Each  application  will  be 
administratively  reviewed  to  determine 
that  it  meets  the  objectives  of  the 
program:  Includes  all  required  elements 
for  a  complete  review;  and  meets  all 
applicable  Federal  statutes  and 
regulations. 

Review  Criteria  for  Stage  I  Planning 
Grants: 

Criterion  1.  The  application  proposes 
a  project  consistent  with  the 
programmatic  and  organizational 
objectives  for  a  Long  Term  Care 
Gerontology  Center  as  set  forth  in  the 
guidelines.  25  points. 

Criterion  2.  The  project  narrative 
adequately  describes  and  documents  the 
purpose  and  the  need  for  the  project  the 
applicant  proposes.  10  points. 

Criterion  3.  The  implementation  plan 
is  capable,  if  property  executed,  of 
assuring  the  accomplishment  of  the 
proposed  project's  programmatic  and 
organizational  obj.ectives.  Specifically: 
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a.  The  proposal  aiqnopriately 
identifies  the  tasks  to  be  accomplished 
related  to: 

(1)  The  programmatic  objectives. 

(2)  The  organlzatiooal  objectives.  10 
points. 

b.  The  proposal  presents  an 
appropriate  and  feasible  method  of 
approach  to  task  accomplishment  over 
the  proposed  project  period  relative  to: 

(1)  The  programmatic  objectives. 

(2)  The  organizational  objectives.  10 
points. 

c  The  proposal  docmnents  the  extent 
to  which  the  necessary  commitments 
from  Mrithin  and  outside  the  appUcant 
institution  have  been  secured  to  assure 
task  accomplishment  relative  to: 

.(1)  The  programmatic  objectives. 

(2)  The  organizational  objectives.  10 
points. 

d.  The  proposal  provides  time-lines 
for  task  accomplishment  that  are 
appropriate  and  reasonable  relative  to: 

(1)  lie  programmatic  objectives. 

(2)  The  organizational  objectives.  5 
points. 

e.  The  proposal  indicates  staff 
loadings  by  tasks  that  are  appropriate 
and  reasonable  relative  to: 

(1)  llie  programmatic  objectives. 

(2)  He  organizational  objectives.  S 
points. 

f.  The  proposal  specifies  how  task 
accomplishment  will  be  evaluated 
relative  to: 

(1)  The  programmatic  objectives. 

(2)  The  organizational  objectives.  5 
points. 

Criterion  4.  The  proposed  resources 
are  appropriate  and  sufficient  to  assure 
the  accomplishment  of  both  of  the 
project's  programmatic  and 
organizational  goals.  Specifically: 

a.  The  proposed  project  staff  are  well 
qualified  and  sufficient  to  carry  out  the 
project  tasks  relative  to: 

(1]  The  programmatic  objectives. 
(2)  The  organizational  objectives.  5 
points. 

b.  Sufficient  time  of  senior  staff  is 
allocated  to  the  project  to  assure 
adequate  and  appropriate  management 
of  the  project  taiks  relative  to: 

(1)  The  programmatic  objectives. 

(2)  The  organizational  objectives.  5 
points. 

c.  Other  facilities  and  resources  are 
appropriate  and  adequate  to  assure  task 
accomplishment  related  to: 

(1)  The  programmatic  objectives. 

(2)  The  organizational  objectives.  5 
points. 

Criterion  5.  The  proposed  budget  is 
appropriate,  justifiable,  and  reasonable 
in  relation  to  support  needed  for  project 
activities.  5  points. 


Cloaing  Dates  for  Receipt  of  Applicatioo 

The  closing  date  for  recent  of 
applications  under  this  program 
announcement  is  July  15, 198Z  All 
applications  must  be  received  by  no 
later  than  5:30  pjn.  on  the  applicable 
closing  date.  AppUcations  sent  by  mail 
will  be  consida«d  to  be  received  on 
time  if: 

•  The  application  was  sent  by 
registered  or  certified  mail  and  mailed 
no  later  than  July  12, 1982  as  evidenced 
by  the  VS.  Postal  Service  postmaiic  on 
the  wrapper  or  the  original  receipt  bom 
the  U.S.  Postal  Service,  unless  the 
application  arrives  too  late  to  be 
considered  by  the  review  panel; 

•  The  application  is  received  on  M 
before  close  of  business  on  July  15, 1082 
in  the  DHHS  mailroom  in  Washington. 
D.C:  or 

•  The  apphcation  is  hand-deUvered  to 
the  address  included  under  "application 
submission"  in  this  announcement  by 
close  of  business  July  15, 1982. 

Hand-delivered  applications  will  be 
accepted  daily  from  9  ajn.  to  6:30  p.m. 
except  Saturdajrs,  Sundays  and  Federal 
holidays.  In  establishing  the  date  of 
receipt  consideration  will  be  given  to 
the  time  date  stamps  of  the  mailroom  or 
other  documentary  evidence  of  receipt 
maintained  by  the  Department  of  Health 
and  Hiunan  Services. 

Applications  received  ahet  the 
deadline  because  they  were  postmarked 
or  hand-deUvered  too  late  or  addressed 
incorrectly  will  not  be  accepted  and  wiU 
be  returned  to  the  appUcant  without 
consideration. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  13.638,  Multidisdplinaiy 
Centers  of  Gerontology  Program) 

Dated  April  23. 1982. 
Lomie-Marie  P.  ToIBver, 
Commissioner  on  Aging. 

Approved:  May  4, 1982. 

Dorcas  R.  Hatdy, 

Assistant  Secretary  for  Human  Development 
Services. 

pn  Doc  «z-i2sae  nied  s-«-at  MS  am] 
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Office  Of  the  Secretary 

Agency  Forms  SulMnftted  to  the  Office 
of  Management  and  Budget  for 
Clearanca 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
hst  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwoiic  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 


padcages  submitted  to  OMB  since  die 
last  list  was  published  on  Afnil  3a 

Public  Health  Servka 

National  Institutes  of  Health 
Subject  Pretesting  of  Printed  Health 

Messages — NEW 
Respondents:  Indlyidnals 
Office  of  the  Assistant  Secretary  for  Heahb 
Subject  Hispanic  Health  and  Nutrition 

Examination  Surrey — (Dress  Rehearsal 

and  Full  Survey)-REVISION 
Respondents:  IndividaalB  or  households 
OMB  Desk  Officer  Fay  S.  ludicello 

Social  Sacnrity  Administratiaa 

Sabjecfc  State  Estimate  and  Financial 
Sutus  Reports  for  both  Indodiinese  and 
Cuban/Haitian  Refagee*-ORR-l  (4-82). 
ORR-2  (4-82>-NEW 
Respondents:  State  or  \oca\  governments 
OMB  Desk  0£5cer  Ridiard  Eisinger 

Health  Can  FInanoe  Administntiaa 


Subject  Surveys  on  the  Institutional  Status 

of  Medicare  Beneficiaries  for  Calculating 

Average  Per  CapiU  CosU  for  HMO's— 

Extension/No  Changes 
Respondents:  Businesses  or  other 

institutions 
Subject  Profe8si<mal  Standards  Review 

Organization  CnaX  Application  F<mns — 

Extension/No  Changes 
Respondents:  Businesses  ot  other 

institutions 
OMB  Desk  OfScer  Fay  S.  bidicdio 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Qearance  Officer  on  202-245-^11. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  shotdd  be  sent 
directly  to  both  the  HHS  Reports 
Qearance  Officer  and  the  appropriate 
OMB  Desk  Officer  designated  above  at 
the  following  addresses: 

J.  J.  StmadL  HHS  Reports  Qearance 
Officer.  Hubert  R  Humphrey  Building. 
Room  524  J,  Washington.  D.C  20201 

OMB  Reports  Management  Branch,  New 
Executive  Office  Building,  Room  3208, 
Washington.  D.C  20503;  ATTN:  (name 
of  OMB  Desk  Officer) 
Dated  Ai»il  29, 1962. 

Date  W.  Sopper. 

Assistant  Secretary  for  Management  and 
Budget 

(FR  Doc  aZ-12446  FIM  t-S-Sk  »•  aa] 
MUMQ  COOK  41BS44-M 


Pul>llc  Health  Service 

Continued  use  of  Certain  Former 
Put>llc  Health  Service  Factttles; 
Delegation  of  Auttwrlty 

Notice  is  hereby  given  that  on  April 
20, 1982,  the  Secretary  of  Health  and 
Human  Services  delegated  to  be 
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Assistant  Secretary  for  Health,  with 
authority  to  redelegate,  all  the  authority 
vested  in  the  Secretary  under  section 
911  of  Public  Law  97-99.  \he  "Military 
Construction  Authorization  Act,  1982" 
(42  U.S.C.  248c),  as  amended,  concerning 
the  contined  use  of  certain  former  Public 
Health  Service  facilities. 

Dated:  April  28. 1982. 
Dale  W.  Sopper, 

Assistant  Secretary  for  Management  and 
Budget 

[FR  Doa  82-12488  Tiled  S-6-82:  8:46  unj 
BttJJNG  CODE  4160-17-11 


DEPARTMENT  OF  THE  ItfTERIOR 

Bureau  of  Land  Management 
[OR  11304] 

Oregon;  Partial  Termination  of 
Proposed  Withdrawal  and  Reservation 
of  Lands;  Correction 

In  FR  Doc.  82-10371.  appearing  on 
Page  16420  of  the  issue  of  Friday,  April 
16. 1982,  add  "Sea  34,  W%NEy4.  WV4. 
and  NWV4SEy4"  to  the  land  description 
under  the  heading  'T.  40  S.,  R.  6  W." 

Dated:  April  29, 1982. 
Robert  E.  MoUohan, 

Acting  Chief,  Branch  ofLandt  and  Minerals 
Operations. 

\FS.  Doc.  82-124ag  FUad  »-«-■£  IMS  ub| 
BNXINQ  CODE  4310-M-M 


Western  Counties  Pre-Planning 
Analysis;  Availability 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availability. 

summary:  Notice  is  hereby  given  that 
the  pre-planning  analysis  for  the 
Western  Counties  Wilderness  Study 
Report  (also  known  as  the  Western 
Counties  Wilderness  Study  Project)  and 
Environmental  Impact  Statement  (EIS)  is 
available  for  public  review  and 
comment. 

DATES:  Comments  are  being  accepted 
from  the  public  on  or  before  June  7, 1982. 
FOR  FURTHER  INFORMATION  CONTACr 

Russell  Kaldenberg,  Project  Manager, 
Escondido  Resource  Area.  California 
Desert  District,  1695  Spruce  Street. 
Riverside.  California  92507. 
SUPPLEMENTARY  INFORMATION:  The 
study  effort  will  evaluate  wilderness 
values,  reosurces,  and  uses  for 
approximately  31.000  acres  in  western 
Riverside  and  San  Diego  Counties, 
California.  Five  Wilderness  Study  Areas 
(WSAs)  are  involved:  Beauty  Mountain 
(11.342  acres).  Hauser  Mountain  (5.489 


acres).  Western  Otay  Mountain  (5,751 
acres).  Southern  Otay  Mountain  (7,941 
acres),  and  Agua  Tibia  (360  acres). 

The  preplan  describes  the  following 
topics: 

1.  Purpose  of  and  need  for  the  action; 

2.  Geographic  setting: 

3.  Scope  and  Level  of  Analysis 
Planned; 

4.  Significant  Resource  Values  and 
Issues; 

5.  Alternative  Mfinagement  Options; 

6.  Preliminary  Environmental 
Document  Outline; 

7.  EIS  Preparation  Schedule  and 
Public  Participation  Schedule; 

8.  Other  Government  Agency 
Involvement; 

9.  EIS  Preparadon  Staff. 
Dated  April  28. 1962. 

Westley  Chambers, 
Acting  District  Manager. 

(FK  Doc  t2-12Mfr  PUed  5-0-8K  ft45  am] 
BIUJNQ  CODE  4310-M-ll 


[AA-39904  and  AA-39921  ] 

Alaslca  Native  Claims  Selection 

The  document  entitied  Terms  and 
Conditions  for  Land  Consolidation  and 
Management  in  the  Cook  Inlet  Area  was 
ratified  by  Pub.  L  94-204  (89  Stat  1145, 
1151)  on  January  2, 197B,  and  clarified  on 
August  31, 197&  Section  11  of  the  Terms 
and  Conditions  authorized 
reconveyance  by  the  United  States  to 
Cook  Inlet  Region.  Inc^  of  lands 
conveyed  by  the  State  of  Alaska  to  the 
United  States.  On  November  15, 1977, 
Sec.  3(a)  of  Pub.  L  95-178  (91  Stat.  1369). 
authorized  the  Secretary  of  the  Interior 
to  identify  and  reserve  within  2  years 
after  initial  conveyance  of  such  lands  to 
Cook  Inlet  Region.  Inc..  any  easement  he 
could  have  lawfully  reserved  prior  to 
conveyance  and  to  issue  immediately 
thereafter  a  revised  conveyance 
reflecting  such  reservation. 

On  May  20, 1980,  Patent  No.  50-80- 
0081  and  Interim  Conveyance  No.  316 
were  issued  to  Cook  Inlet  Region,  Inc., 
for  5,600.12  acres  and  approximately 
3,870.00  acres,  respectively,  of  the 
surface  and  subsurface  estates  of  lands 
conveyed  to  the  United  States  by  the 
State  of  Alaska.  The  lands  were 
conveyed  pursuant  to  Sees.  14(e)  and 
22(j]  of  the  Alaska  Native  Gaims 
Settlement  Act  of  December  18, 1971  (43 
U.S.C.  1601,  iei3(e).  1621(j))  (ANCSA). 
and  Sec  12(c)  of  Pub>  L  94-204  (89  Stat 
1145. 1152),  as  amended  by  Sec.  3(a)  of 
Pub.  L  95-178  (91  Stat.  1369),  and  are 
described  as  follows: 


Patent  No.  50-80-0081  of  May  20, 1980 

Seward  Meridian,  Alaslca  (Surveyed) 

T.  5  N.,  R.  9  W. 

Sec.  18,  NEy4NWy4. 

Containing  40.00  acres. 
T.  4  N..  R.  11  W. 

Sec.  16,  WV4NWy4. 

Containing  80.00  acres. 
T.  1  S.,  R.  13  W. 

Sec.  22,  EV^EVi,  EMiSWy4,  WViSEVi: 

Sea23,  W^SEy*: 

Sec  24,  E^4.  SWy4: 

Sees.  25  and  26.  all;' 

Sec.  27.  E¥i.  EV4WV4.  SWy4NWy4, 
WV4SWy4: 

Sees.  35  and  36.  all. 

Containing  4.440,00  acres. 
T.  2  S.,  R.  13  W. 

Sec.  3,  lot  1.  SEy4jfW^. 

Containing  80.12  acres. 
T.  5  S.,  R.  14  W. 

Sec.  2.  SV4SWy4,  SWy4SEy4: 

Sec.  10.  EV4.  EV4WV4,  SWy4SWy4; 

Sec  15.  NEy4NEy4.  SWy4NWy4NEy4, 

wv4swy4NEy4,  SEy4SW%NEy4.  nw%. 

NMSWM. 
Containing  960.00  acres. 
Aggregating  5.600.12  acres. 

Interim  Conveyance  No.  316  of  May  20, 1900 

Sewatd  Meridian,  Alaska  (Surveyed) 

T.  1  S..  R.  11  W. 

That  portion  of  Tract  "A"  previously 
described  as  protracted: 

Sec.  4,  all. 

Containing  approximately  652.00  acres. 
T.  1  S.,  R.  12  W. 

Those  portions  of  the  surveyed  township 
previously  described  as  protracted: 

Sec  1,  all 

Sec.  7,  S^SEy4: 

Sec  8.  SV4.  S%N% 

Sec  18.  NEy4.  WV4; 

Sec  19.  WVi: 

Sec  30.  all. 

Containing  approximately  Z.5SO.O0  acres. 
T.  2  S..  R.  13  W. 

That  portion  of  Tract  "A"  previously 
described  as  protracted: 

Sec  3.  SEy4SEy4. 

Containing  approximately  40.00  acres. 
T.  3  S..  R.  13  W. 

That  portion  of  the  surveyed  township 
previously  described  as  protracted: 

Sec  30,  all. 

Containing  approximately  628.00  acres. 

Aggregating  approximately  3,870.00  acres. 

There  are  no  easements  to  be 
reserved  pursuant  to  Sec.  17(b)  of 
ANCSA.  When  this  decision  becomes 
final  revised  conveyance  documents 
will  be  issued  to  Cook  Inlet  Region,  Inc.. 
for  the  above-described  lands  with  no 
Sec.  17(b)  easements  reserved.  The 
revised  conveyance  documents  will 
remain  subject  to  all  other  rights,  terms, 
conditions,  and  covenants  contained  in 
Patent  No.  50-80-0081  and  Interim 
Conveyance  No.  316. 

In  accordance  with  Departmental 
regulations  43  CFR  2650.7(d),  notice  of 
this  decision  is  being  published  once  In 


the  Fsderal  Register  and  once  a  week, 
for  four  (4)  consecutive  weeks,  in  the 
Anchorage  Daily  News. 

Any  party  claiming  property  interest 
in  lands  affected  by  this  decision,  an 
agency  of  the  Federal  government,  or 
regional  corporation  may  appeal  the 
decision  to  the  Alaska  Native  Claims 
Appeal  Board.  P.O.  Box  2433, 
Anchorage,  Alaska  99501,  with  a  copy 
served  upon  both  the  Bureau  of  Land 
Management,  Alaska  State  Office,  701  C 
Street  Box  13,  Anchorage,  Alaska  99513, 
and  the  Regional  Solicitor,  Office  of  the 
Solicitor.  510  L  Street  Suite  lOa 
Anchorage,  Alaska  99510.  The  time 
limits  for  filing  an  appeal  are: 

1.  Parties  receiving  service  of  tliis  decision 
shall  have  30  days  from  the  receipt  of  this 
decision  to  file  an  appeal. 

2.  Unluiown  parties,  parties  unable  to  be 
located  after  reasonable  efforts  have  been 
expended  to  locate,  and  parties  who  failed  or 
refused  to  sign  the  return  receipt  shall  have 
until  June  7, 1982,  to  file  on  appeal. 

Any  party  known  or  imknown  who  is 
adversely  affected  by  this  decision  shall 
be  deemed  to  have  waived  those  rights 
which  were  adversely  affected  unless  an 
appeal  is  timely  filed  with  the  Alaska 
Native  Claims  Appeal  Board. 

To  avoid  simmiary  dismissal  of  the 
Appeal,  there  must  be  strict  compUance 
with  the  regulations  governing  such 
appeals.  Fiirther  information  on  the 
manner  of  and  requirements  for  filing  an 
appeal  may  be  obtained  from  the  Bureau 
of  Land  Management  701  C  Street  Box 
13,  Anchorage,  Alaska  99513. 

If  an  appeal  is  taken,  the  party  to  be 
served  with  a  copy  of  the  notice  of 
appealis:  Cook  Inlet  Region.  Ina,  P.O. 
Drawer  4-N,  Anchorage,  Alaska  99509. 
Ann  Johnson. 
Chief,  Branch  ofANCSA  Adjudicatian. 

int  Doc.  tZ-UIBZ  FUed  4-0-a2: 8:48  am] 
BnjJNQ  C006  43K>-e4-«l 


[CA-6230] 

CalHomla;  Proposed  Withdrawal 

On  May  3, 1982,  a  petition  was 
approved  allowing  the  Bureau  of 
Reclamation  to  file  a  withdraw! 
application  for  the  National  Forest  lands 
described  in  an  emergency  withdrawal 
published  in  the  Federal  Register  of  May 
16, 1970,  F.R.  Doc.  79-15265,  pages  28666 
and  28667.  The  application  will 
withdraw  the  lands  from  the  mining 
laws  subject  to  valid  existing  rights. 

The  withdrawal  will  be  used  for  the 
protection  of  the  Casitas  Reservior 
watershed  in  the  Los  Padres  National 
Forest 

For  a  period  of  2  years  irom  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
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segregated  from  location  and  entry 
mider  the  mining  laws  as  specified 
above  unless  the  application  is  denied 
or  canceled,  or  the  withdrawal  is 
approved  prior  to  that  date. 

The  temporary  segregation  of  the 
lands  in  connection  wlUi  a  withdrawal 
application  or  proposal  shall  not  affect 
administrative  jurisdiction  over  the 
lands,  and  the  segregation  shall  not 
have  the  effect  of  authorizing  any  use  of 
the  lands  by  the  Bureau  of  Reclamation. 

All  communications  in  connection 
with  this  proposed  withdrawal  should 
be  addressed  to  the  Bureau  of  Land 
Management  Federal  Office  Building. 
2800  Cottage  Way,  Sacramento, 
California  95825. 
Walter  F.  Hofanes, 

Chief,  Branch  of  Lands  ondMIaeroJa 
Operations. 
May  3, 1962. 

|FR  Doc  82-12493  Filed  S-4-82;  ft45  aol 


[Sale  CA  12524] 

Public  Lands  In  Kem  County,  CaW^ 
Realty  Action 

The  following  described  land  has 
been  identified  as  suitable  for  disposal 
by  sale  under  Sec.  203  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21, 1976  (90  Stat  2743: 43  U5.C 
1713).  at  no  less  than  the  fair  maricet 
value  shown.  Legal  description:  Lots  5  to 
11,  inclusive,  in  sec.  18,  T.  26  S.,  R.  33  E., 
Moimt  Diablo  Meridian,  California,  a 
strip  of  land,  50*  x  416'.  containing  a 
total  of  0.48  acre;  value:  $825  for  each 
lot  The  subject  land  will  be  sold  by 
direct  sale  to  Hubert  F.  Lucas,  Charles 
A.  and  Margaret  Gray,  Edward  J.  and 
Deborah  A.  Crelle,  Francis  H.  and 
Wihna  R.  Belt  Lloyd  A.  and  Agnes 
Williams,  Virgil  W..  Jr.,  and  Gwynn  A. 
Hansen,  and  Elmer  H.  and  Jeanette 
Norman.  He  above  named  people 
placed  improvements  on  the  subject 
land  based  upon  an  incorrect  survey 
marker.  Thus,  their  improvements  and 
backyards  each  extend  50  feet  onto  the 
public  land.  It  is  this  liand. 
unintentionally  developed  and  used  by 
the  above  named,  which  is  proposed  for 
sale.  The  sale  is  compatible  with  Bureau 
plaiming.  The  subject  land  is  difficult 
and  uneconomic  to  msuaage  because  of 
the  presence  of  the  unauthorized 
improvements,  and  is  not  suitable  for 
management  by  another  Federal 
department  or  agency.  The  public 
interest  would  be  well  served  by 
offering  this  land  for  sale.  "ITie  terms  and 
conditions  applicable  to  the  sale  are:  (1] 
A  right-of-way  for  ditches  and  canals 
will  be  reserved  to  the  United  States  (43 
U.S.C.  945);  (2)  AU  minerals  in  the  land 


win  be  reserved  to  the  United  States  (43 
U3.C  1719):  and  (3)  Lot  7  win  be  sabject 
to  a  ri^t-of-way  granted  to  dlw  Sontliem 
California  Edison  Company  for  electric 
distribution  line  potposes  under  serial 
number  Los  Angeles  0153094  (Act  of 
March  4. 1911, 43  VS.C.  981).  Detailed 
information  concerning  the  sale, 
including  the  land  report  and 
environmental  assesnnent  report,  is 
available  for  review  at  tbe  California 
State  Office,  Bureau  of  Land 
Management  Room  E-2811,  Federal 
Office  Building.  2800  Cottage  Way. 
Sacramento,  California  95825.  For  a 
period  of  45  days  from  die  date  of  first 
publication  of  this  notice,  interested 
parties  may  submit  comments  to  the 
State  Director,  Bureau  of  Land 
Management  at  the  above  address.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director  who  may  vacate  or 
modify  this  realty  acticm  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 
realty  action  will  become  a  final 
determination. 

Dated:  ^ril  29, 1982. 
Harold  R.  Died, 

Acting  Chief  Lands  SecUaa,  Braadi  of  Loads 

and  Minerals  Operations. 

PH  Doc.  82-12408  Fikd  »-•-•£  MS  a^ 


GuH  of  Mexico  Outer  Continental  StieH 
OH  and  Gaa  Leasing;  Intent  To  Prepare 
a  NEPA  Document  for  Propoaad  OCS 
ON  and  Gas  Lease  Sales  81  and  M 

Pursuant  to  section  102(2)(C)  of  die 
National  Environmental  Policy  Act  <rf 
1969  (NEPA)  and  subsequent 
implementing  Council  on  Environmental 
Quality  regulations,  and  in  keeping  with 
the  objective  of  streamlining  the  Outer 
Continental  Shelf  (OCS)  leasing  process, 
the  Bureau  of  Land  Management's  New 
Orleans  OCS  Office  intends  to  prepare  a 
NEPA  doctmient  for  proposed  OCS 
Lease  Sale  81  covering  the  Central  Gulf 
of  Mexico  OCS  planning  area  and 
proposed  OCS  Lease  Sale  84  covering 
the  Western  Gulf  of  Mexico  OCS 
planning  area.  These  planning  areas 
include  blocks  offshore  the  coastal 
States  of  Alabama.  Mississippt 
Louisiana  and  Texas.  Proposed  Sales  81 
and  84  are  tentatively  scheduled  for 
April  and  July  of  1984,  respectively. 

The  purpose  of  the  NEPA  document 
for  Sales  81  and  84  is  to  provide  a 
detailed  statement  describing  the 
environmental  impact  of.  and 
alternatives  to,  a  proposed  major 
Federal  action.  The  major  Federal 
action,  if  implemented,  would  be  the 
offering  for  lease  for  oil  and  gas 
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purposes,  certain  blocks  in  tlie  Gulf  of 
Mexico.  The  NEPA  document  will 
describe  OCS  oil  and  gas  leasing 
program  objectives  and  policies  for  the 
Central  and  Western  Gulf  of  Mexico, 
including,  but  not  limited  to.  the  amount 
and  location  of  leasing  acreage;  - 
development  and  transportation 
assumptions;  lease  stipulations  and 
other  mitigation  measures;  and  studies 
program  requirements.  It  will  also 
describe  the  environmental  effects  of  the 
leasing  program  and  the  major 
alternatives  being  considered.  It  will 
focus  on  the  major  concerns  and  issues 
related  to  OCS  oil  and  gas 
developments  in  the  Gulf  of  Mexico. 
These  concerns  and  issues  will  be 
identified  and  analyzed  along  with 
related  decision  options  and 
alternatives  during  the  scoping  process. 
Alternatives  that  may  be  considered 
include:  holding  the  sedes  as  proposed, 
delay  the  proposed  sales,  no  action,  and 
modifying  the  proposal  by  deletion  of 
blocks  for  various  reasons  such  as 
biological,  national  security,  etc. 

The  scoping  process  for  Sales  81  and 
84  will  update  and  supplement  the 
scoping  process  initiated  for  the  Gulf  of 
Mexico  Regional  Environmental  Impact 
Statement  which  specifically  addresses 
proposed  OCS  Lease  Sales  72,  74,  and 
79,  presently  under  preparation.  Scoping 
activities  will  inckde  meetings  with 
representatives  of  government,  industry, 
and  environmental  interest  groups. 
Additionally,  solicitation  will  be  made 
for  the  identification  of  issues  and 
concerns  from  the  public  at  large 
through  coastal  media  contacts 
comprised  of  newspapers,  radio  and 
television.  Should  response  from  these 
solicitations  indicate  considerable 
public  interest  and  concern  about  the 
proposals  and  need  for  additional  public 
contact  to  define  the  concern,  the  New 
Orleans  OCS  Office  will  implement 
more  direct  communications  with 
identified  individuals  and  interest 
groups. 

Additional  information  concerning 
this  NEPA  document  or  comments  on 
issues  to  be  addressed  in  this  document 
should  be  brought  to  the  attention  of  Mr. 
Douglas  Elvers,  Chief.  Environmental 
Assessment  Division,  New  Orleans  OCS 
Office,  Hale  Boggs  Federal  Building,  500 
Camp  Street  Suite  841,  New  Orleans, 
Louisiana  70130,  telephone  (504-58»- 
6541). 

Dated:  May  4, 1982. 

Arnold  E.  Petty, 

Acting  Associate  Director,  Bureau  of  Land 
Management 

[FR  Doc.  U-1M8S  Pllad  5-«-K  MS  wn] 
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Minerals  Management  Service 

Oy  Shale  l.and  Classification  Order 
Nevada  Na  1 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  classification  of  oil 
shale  land  in  Nevada. 

summary:  By  Executive  Order  5327, 
April  15, 1930.  lands  containing  oil  shale 
deposits  owned  by  the  United  States 
were  withdrawn  from  lease  or  other 
disposal  and  reserved  for  investigation, 
examination,  and  classification. 
Accordingly,  this  order  classifies  lands 
described  in  Nevada  as  prospectively 
valuable  oil  shale  lands,  and  as  non-oil 
shale  lands. 
FOft  FURTHER  MFORMATION  CONTACT: 

Mr.  Ronald  W.  Michelson.  Deputy 
Minerals  Manager,  Resource  Evaluation, 
Minerals  Management  Service,  Western 
Region,  345  Middlefield  Rd..  [Mailstop 
80),  Menlo  Park.  California,  Telephone: 
(415)  323-8111,  exL  2053.  FTS  467-2053. 
SUPPLEMENTARY  INFORMATION:  This 

order  is  issued  under  authority  of  the 
Act  of  March  3, 1879  (20  StaL  394;  43 
U.S.C  31),  and  as  delegated  to  me  by 
Departmental  Order  2563,  May  2, 1950 
under  authority  of  Reorganization  Plan 
No.  3  of  1950  (64  Stat.  1282).  the 
following  described  lands,  insofar  as 
title  remains  in  the  United  States,  are 
classified  as  follows: 

Oil  Shale  Land  Classificatian  Order 
Nevada  No.  1 

Mount  Oialilo  Meridian 

Prospectively  Valuable  Oil  Shale  Lancb 

T.  33  N.,  R.  64  B^ 

Sees.  1  to  3,  inclusive; 

Sees.  9  to  12,  inclusive: 

Sees.  14  to  17,  inclusive; 

Sees.  19  to  23,  inclusive; 

Sees.  29  and  30. 
T.  34  N..  R.  54  E., 

Sees.  12  and  13; 

Sees.  23  to  28,  inclusive; 

Sees.  35  and  30; 
T.  33  N.,  R.  55  E., 

Sees.  5  to  7,  inclusive; 

Sees.  12  and  13: 

Sees.  23  to  27,  inclusive; 

Sees.  34  to  36.  inclusive; 
T.  84  N,  R.  55  E, 

Sees.  1  to  14.  inclusive; 

Sec  15.  N%,  NViSM,  SWy4SW%, 
SEVtSEW; 

Sees.  10  to  21,  inclusive; 

Sec.  22,  NEVU4E^  S^NEV«,  %V«SWV4. 
SE^; 

Sees.  23  to  25,  Inclusive: 

Sec.  26,  EV^,  NVUVWV4,  SEViNWV*. 

Sec.  27,  nWnKV«,  NEV«NW%; 

Sec.  28.  NV4.  NWSVi  S%SW%,  SWHSEVv. 

Sees.  29  to  32,  inclusive; 

Sec.  33,  WVUflEW,  WVi- 


Sec.  35  and  3& 
T.  35  N.,  R.  55  E.. 

Sees.  12  to  14,  inclusive; 

Sees.  22  to  28,  inclusive: 

Sees.  32  to  36,  inclusive. 
T.  33  N.,  R.  56  E.. 

Sees.  2  to  19,  inclusive; 

Sees.  16  to  20,  inclusive; 

Sec.  30. 
T.  34  N..  R.  56  E.. 

Sec.  6. 

Sec  7.  lots  1  to  4  inclusive,  WV^NEV*. 
EitNWy*.  NE%SWy4; 

Sec  18,  lots  1,  2,  la  and  It- 
Sec  19,  lots  1.  to  4,  inclusive,  E^SWV*; 

Sees.  27  and  28; 

Sec  29.  lot  4,  NEV4NEy4,  SV^NEy4, 
SEViSWy4.  SE%: 

Sec  30,  NWy4NWy4,  SV4; 

Sees.  31  to  35,  inclusive. 
T.  35  N.,  R.  36  E., 

Sees.  7  to  9,  inclusive; 
Sees.  16  to  21,  inclusive; 
Sees.  29  to  32.  inclusive. 

Non-Oil  Shale  Lands 

T.  34  N.,  R.  55  R. 
Sec  15,  SEy4SWy4,  SWy4SBV«; 
Sec  22.  NWy4NEy4,  NWy4,  NV4SW%. 

SWV4SWy4; 
Sec.  28,  SWy4NW%,  WV4SWy4; 
Sec  27,  NWy4NWy4,  SV4NV4,  SV4; 
Sec  28.  SEy4SEy4; 
Sec  33,  EV^NEy4,  SE%. 
T.  34  N.,  R.  56  B., 
Sec  7.  EV^NEV^  SBV^WVi,  SEVt; 
Sec  8; 
Sec  17; 
Sec  la  lots  3  to  9,  inclusive,  lots  12  to  14. 

inclusive,  EHNWM; 
Sec  19.  loto  6  and  7.  NEy4,  EVUfWV^ 

NWSEy4; 
Sec.  20; 

Sec  29,  lots  1  to  3,  inclusive,  NWy4NEy4. 
EV4NWy4,  NEy4SWy4; 

Sec  3a  NEy4,  E^%Nwy4,  swy4Nwy4. 

The  areas  described  aggregate:  80,919  acres 
(32.747  hectares),  more  or  less,  of  which  are 
classifled  as  prospectmore  or  less,  of  which 
are  classified  as  prospectively  valuable  oil 
shale  lands:  and  4.4963  acres  (2,009  hectares], 
more  or  less,  of  which  are  classiBed  as  non- 
oil  shale  lands. 

Dated:  April  22. 1982. 
William  P.  Pendley. 

Director.  Minerals  Management  Service. 

(FR  Doc.  82-12407  nied  S-S-S2:  Mi  amj 
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NatfcMtal  Park  Service 

Padre  Island  National  Seashore; 
K1et>erg,  Willacy  and  Kenedy  Counties; 
Texas;  Availability  of  a  Hnding  of  No 
Significant  Impact  for  the  Draft 
General  Management  Plan/ 
Development  Concept  Plan/ 
Environmental  Assessment 

An  Evironmental  Assessment  for  the 
Draft  General  Management  Plan/      - 
Development  Concept  Plan  for  Padre 
Island  National  Seashore.  IQeberg. 
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Willacy  and  Kenedy  Counties.  Texas, 
was  distributed  and  made  available  by 
publication  in  the  Fedetgi  Registar  of 
December  15. 1961.  and  a  News  Release 
in  local  news  media  sources. 

A  Finding  of  No  Significant  Impact 
has  now  been  completed  and  plain 
proposals  selected,  based  on  public 
review  input  received  and  on 
management  ojbectives.  The  plan 
proposals  selected  best  provide  a 
management  strategy  to  insure  all 
reasonable  ways  of  achieving  the  intent 
of  Congress  and  the  management 
objectives  of  Padre  Island  National 
Seashore. 

Copies  of  the  Finding  of  No  Significant 
Impact  for  the  Draft  General 
Management  Ptan/Develofmient 
Concept  Plan/Environmental 
Assessment  are  available  at  the 
following  locations:  Padre  Island 
National  Seashore,  9405  South  Padre 
Island  Drive.  Corpus  Christi.  Texas 
78418;  and  the  Southwest  Regional 
Omce,  1100  Old  SanU  Fe  Trail  Post 
Office  Box  728.  SanU  Fe.  New  Mexico 
87501. 

4iiyone  wishing  to  provide  comments 
on  the  Finding  of  No  Significant  Impact 
for  the  Draft  General  Management  Plan/ 
Development  Concept  Flan/ 
Environmental  Assessment  should 
provide  them  to  the  Superintendent. 
Padre  Island  National  Seashore,  at  the 
address  provided  above,  on  or  before 
June  7, 1982. 

It  is  the  conclusion  of  the  National 
Park  Service  that  the  plan  proposals  will 
not  constitute  a  major  Federal  action 
significantly  affecting  the  human 
enviomment;  therefore,  an 
environmental  impact  statement  wiD  not 
be  prepared.  Following  public  review  of 
the  Finding  of  No  Significant  Impact  ■ 
final  General  Management  Plan/ 
Development  Concept  Plan  wiU  be 
prepared  and  implemented. 

Dated- April  27. 1982. 
Donald  A.  Daytoo. 
Acting  Regional Directar.  Soutbwett  Region. 


[FR  Doc  ta-UlM  FUad 
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INTERSTATE  COMMERCE 
COMMISSION 

[ExPart0No.llC43) 

Lease  and  interchange  of  VahidM  by 
Motor  Carriers 

Decidsd:  ^ril  28, 1982. 

Tiger  Transportation,  Inc.  (No.  MC- 
104188),  and  Eugene  Tripp  TToddng  (No. 
MG-143328)  have  filed  a  petition  for 
waiver  of  Subpart  B  (51057.11  and 
S  1057.12],  except  for  paragraphs  (b)  and 


(c)  of  S  1057.11  of  die  Lease  and 
Interchange  of  Vehicles  Regulations  (48 
CFR  Part  1057)  with  respect  to 
equipment  augmented  between  them. 

Findings 

1.  Petitioners  are  commonly 
controlled. 

2.  Petitioners  jointly  administer  a 
conmion  safety  program. 

3.  Petitioners  have  acceptable  fitness 
records. 

4.  Greater  economy  and  efficiency 
would  result  if  the  waiver  were  granted. 

It  is  ordered:  1.  That  the  petition  of 
Tiger  Transportation,  Inc.,  and  Eugene 
Tripp  Truddng,  for  waiver  of  Subpart  B 
(1 1057.11  and  {  1057.12).  except  for 
paragraphs  (b)  and  (c)  of  {  1067.11,  is 
granted,  provided  that  petitioners  agree 
in  writing  that  contrcd  and  responsibility 
for  operating  the  equipment  shall  be  m 
the  lessee  from  the  time  lessee  takes 
possession  of  the  equipment  and  the 
receipt  required  under  §  1057.11(b)  is 
given  to  the  lessor,  until  possession  is 
returned  to  the  lessee  or  the  equipmoit 
is  interchanged  with  another  authorized 
carrier,  euid  a  copy  of  the  agreement  is 
carried  in  the  vehicle  n^nle  it  is  in  the 
lessee's  possession. 

2.  The  waivCT  granted  in  this  decision 
does  not  affect  the  appUcation  of  the 
leasing  regulations  to  leases  between 
owner-operators  and  the  lessor  carrier. 

By  the  Motor  Carrier  Leanng  Board,  Board 
Members  J.  Warren  McFarland.  Bernard 
Gaillard.  and  John  R  0%ien.  Board  Member 
McFarland  not  participating. 
i^Hnthnl  M«nwiiiilih. 
Secretary. 

P^  Doc  az-UOS  FOm!  S-»4K  MS  ^ 
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[ExPwt«NallC431 

Lease  andintercfiange  Of  VMrides  by 
Motor  Carriers 

Decided:  April  29, 1982. 

Apple  Lines.  Ina  (Na  MC-114632)  and 
Merchants  Dutch  Express,  Id&  (No.  MG- 
143389),  petition  for  waiver  of  Paragraph 
(d)(1)  of  §  1057.12  of  the  Lease  and 
Interchange  of  Vehicles  Regulations  (40 
CFR  Part  1057).  Neither  petitioner  h<dds 
authority  to  transport  bmisehold  goods. 
However,  the  purpose  of  ttie  waiver  is  to 
allow  execution  of  a  master  lease 
providing  for  hitermittent  possessicm  by 
Apple  Lines  of  the  equipment  owned  by 
Merchants  Dutdi  Express  and  also 
providing  that  receipts  wiU  not  be  given 
when  possession  is  transferred,  but  at 
the  time  the  master  lease  is  executed. 


Findings 

1.  Hiere  is  no  evidence  petitioners  are 
commonly  controlled  or  have  a  jointly 
administered  safety  program. 

2.  llie  petition  presents  no  evidoice  to 
justify  waiva  of  paragraph  (dKl)  of 

i  1057.11  in  ord«  to  permit  intennittent 
leasing.  The  facts  show  imriiing  peculiar 
with  respect  to  petitioners'  cq)eratians, 
when  compared  with  other  aotborized 
transportation  other  than  houadioki 
goods. 

3.  In  addition,  petitioners  have  not 
requested  waiver  of  paragra|di  (b)  of 

i  1057.11  (which  requires  an  jntrKany 
of  receipts  at  the  time  possession  ci 
equipment  is  taken)  not  have  they 
presented  any  evidence  to  support  such 
waiver,  even  though  they  would  not 
observe  such  requirements  if  waiver  of 
paragraph  (d)(1)  were  granted. 

It  is  ordered,  that  the  petition  of  Apple 
Lines,  Inc.  (No.  MG-114632)  and 
Merchants  Dutch  Expnasi  Inc.  fNa  KIC- 
143389),  for  waiver  of  Paragraph  (d)(1)  of 
i  1057.12  is  denied.  ■ 

By  the  Motor  Gainer  Leasing  Board  Board 
Members  J.  Warren  McFarland  Bernard 
Gaillard  and  John  R  CBriea  Board  Member 
).  Wairen  MdP ariand  not  partkqMtk^ 
Agatlia  L  Mefsenovicfa, 
Secretary. 

(FK  Doc  U-lt4M  RM  t-«-8£  »M  ml 


[Docfcat  Na  AB-S  (Ssb-IIS)] 


Railroad  Co,; 

Lass  and  Qardan  PWn,  14 

Notice  is  hereby  given  pursoant  to  49 
U.S.C  10903  that  the  CommissioD. 
Review  Board  Number  3,  has  issued  a 
certificate  authorizing  die  Burlingtan 
Northern  Railroad  Company  to  abandon 
its  rail  line  between  mil^mst  54j08  near 
Lass  to  railroad  mOepost  59.63  at  tfaa 
end  of  the  line  near  Garden  Plain,  a 
distance  of  5S7  miles  located  in 
Whiteside  County,  IL.  sut^ect  to  certain 
conditions.  Since  no  investigation  was 
instituted,  the  requirement  ot 
§  1121.38(b)  of  the  Regulations  that 
publication  of  notice  of  abandooment 
decisions  in  the  Federal  Ragistar  be 
made  only  after  such  a  decision 
becomes  administratis'ely  final  was 
waived. 

Upon  receipt  by  the  carrier  of  an 
actual  offer  of  financial  «anii»tanr^  ^i^ 
carrier  shall  make  available  to  the 
offeror  the  records,  accounts,  ai^vaisala. 
working  papers,  and  other  documents 
used  in  preparing  Exhibit  I  (Section 
1121.45  of  the  R^ations).  Sodi 
documents  shall  be  m^de  available 
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during  regular  business  hours  at  a  time 
and  place  mutually  agreeable  to  the 
parties. 

The  offer  must  be  filed  with  the 
Commission  and  served  concurrently  on 
the  appUcant,  vsrith  copies  to  Louis  E. 
Gitomer,  Acting  Deputy  Director,  Room 
5417,  Interstate  Commerce  Commission. 
Washington.  DC  20423,  no  later  than  10 
days  from  publication  of  this  Notice. 
The  offer,  as  filed,  shall  contain 
information  required  pursuant  to 
S  1121.38(b)  (2)  and  (3)  of  the 
Regulations.  If  no  such  offer  is  received, 
the  certificate  of  public  convenience  and 
necessity  authorizing  abandonment 
shall  become  effective  30  days  firom  the 
service  date  of  the  certificate. 
Agatfaa  L  Meigenovich, 
Secretary. 

[FR  Doa  81-12436  FUed  5-6-62: 6.-46  an] 
BIUJNQ  COOe  7036-01-11 

[Fhtano*  Docket  No.  29918] 

Railroads;  Batten  Kill  Railroad  Co.; 
Petition  for  Exemption  From  49  U.S.C 
10901. 11301, 11322. 10713. 10705a, 
and  10762 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  Exemptions. 

summary:  The  Commission  exempts  the 
following  related  transactions  from  the 
requirement  of  its  prior  review  and 
approval:  (1)  Under  49  U.S.C.  10901,  the 
acquisition  by  Eagle  Bridge — Thomson 
Development  Corporation  (a  noncarrier 
corporate  governmental  agency  of  the 
State  of  New  Yoiic),  and  subsequent 
lease  and  operation  by  Batten  Kill 
Raiht)ad  Company  [BKRR],  of  35.03 
miles  of  track  of  Delaware  and  Hudson 
Railway  Company  (D&H)  and  a  wholly 
owned  subsidiary  (a)  between  Eagle 
Bridge  and  Salem.  NY,  (b)  between 
Greenwich  and  Greenwich  Junction,  NY, 
and  (c)  between  Greenwich  Junction 
and  Thomson,  NY;  (2)  under  49  U.S.C 
11301,  the  issuance  of  certain  common 
stock  and  promissory  notes  by  BKRR; 
(3)  under  49  U.S.C  11322,  the  holding  of 
a  directorship  with  BKRR  by  a  corporate 
officer  of  D&H.  subject  to  specified 
conditions:  (4)  under  49  U.S.C.  10713,  the 
30  day  notice  requirement  for  filing  of  a 
contract  between  BKRR  and  a  shipper 
(Agway,  Inc.),  subject  to  specified 
conditions;  (5)  under  49  U.S.C.  10705a, 
the  45  day  notice  requirement  for  the 
filing  of  new  surcharges,  subject  to 
conditions;  and  (6)  under  49  U.S.C.  10762 
the  20  day  notice  requirement  for  the 
filing  of  new  rates,  subject  to  conditions. 
DATES;  These  exemptions  will  be 
effective  on  May  7, 1982.  Protests  to  the 


exemptions  fit>m  the  notice 
requirements  referred  to  in  (4),  (5)  and 
(6)  of  the  above  "Summary"  must  be 
filed  within  15  days  after  this 
publication.  Petitions  to  reopen  must  be 
filed  within  20  days  after  this 
publication. 

addresses:  Send  pleadings  to: 

(1)  Interstate  Commerce  Commission, 
Section  of  Finance,  Room  5414, 
Washington.  DC  20423: 

and 

(2)  Petitioner's  representative:  Andrew 
P.  Goldstein.  706  Ring  Building,  1200 
18th  Street.  N.W..  Washington.  D.C 
20036. 

FOR  FURTHER  INFORMATION  CONTACT 

Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION:  A 

decision  in  this  proceeding,  served 
'  concurrenUy  with  this  notice,  contains 
further  information.  For  a  copy  of  the 
full  decision,  write  to;  TS  Infosystems, 
In&,  Room  2227, 12th  St  and 
Constitution  Ave^  NW.,  Washington, 
DC  20423: 

orcalL 
(202)  289-4357— Local  (800)  424-6403— 
toll  free  for  outside  eIc  area. 

Decided:  May  5, 1982. 
Agatlia  L  Metganovicfa, 
Secretary. 

[FR  Doc.  62-12433  FUed  H-*2i  tM  iml 
BaXJNQ  COOE  7036-01-M 


[Second  Revtead  I.C.C.  Ordar  Na  81  under 
Service  Order  Na  1344] 

Railroads;  Conaolldated  Rail  Corp.,  at 
al.;  Rerouting  Traffic 

TO:  Consolidated  Rail  Corporation; 
Michigan  Interstate  Railway 
Company:  Chesapeake  and  Ohio 
Railway:  Grand  Trunk  Western 
Railroad  Company:  Michigan 
Northern  Railway  Company:  Green 
Bay  and  Western  Railroad 
Comptmy;  Chicago  and  North 
Western  Transportation  Company: 
Soo  Line  Railroad  Company; 
Norfolk  and  Western  Railway 
Company,  and  Detroit,  Toledo  and 
Ironton  Railroad  Company. 
In  the  opinion  of  J.  Warren  FcFarland, 
Agent,  the  Ann  Arbor  Railroad  System 
(Michigan  Interstate  RaUway 
Company — Operator)  is  unable  to 
transport  traffic  over  its  line  north  of 
Ann  Arbor,  Michigan,  and  to  Kewaunee 
and  Manitowoc.  Wisconsin,  via 
Frankfort  Michigan,  due  to  the 
termination  of  its  Designated  operations 
for  the  State  of  Michigan.  This  matter  is 
considered  to  be  outside  the  scope  of  a 
single  railroad  as  provided  by  Ex  Parte 
No.  376,  and  therefore,  requires  this 
action  by  the  Commission. 


It  is  ordered: 

(a)  Rerouting  traffic.  The  Ann  Arbor 
Railroad  System  (AA)  (Michigan 
Interstate  Railway  Company — Operator] 
being  unable  to  transport  promptiy  all 
traffic  over  its  line  north  of  Ann  Arbor, 
Michigan,  and  to  Kewaunee  and 
Manitowoc,  Wisconsin,  via  Frankfort 
Michigan,  due  to  the  termination  of  its 
Designated  operations  at  those  points 
(See  AA  Embargo  2-82,  Amendment  2, 
4/23/82)  that  line  and  its  connections 
are  authorized  to  divert  or  reroute  any 
traffic  destined  to  or  via  the  points 
indicated.  Traffic  necessarily  diverted 
by  authority  of  this  order  shall  be 
rerouted  so  as  to  preserve  as  nearly  as 
possible  the  participation  and  revenues 
of  other  carriers  provided  in  the  original 
routing.  The  billing  covering  all  such 
cars  rerouted  shall  carry  a  reference  to 
this  order  as  authority  for  the  rerouting. 

(b)  Concurrence  of  receiving  roads  to 
be  obtained.  The  railroad  rerouting  cars 
in  accordance  with  this  order  shall 
receive  the  concurrence  of  other 
railroads  to  which  such  traffic  is  to  be 
diverted  or  rerouted,  before  the 
rerouting  or  diversion  is  ordered. 

(c)  Notification  to  shippers.  Each 
carrier  rerouting  cars,  in  accordance 
with  this  order,  shall  notify  each  shipper 
at  the  time  each  shipment  is  rerouted  or 
diverted  and  shall  furnish  to  such 
shipper  the  new  routing  provided  for 
under  this  order. 

(d)  Inasmuch  as  the  diversion  or 
rerouting  of  traffic  is  deemed  to  be  due 
to  carrier  disabilify,  the  rates  applicable 
to  traffic  diverted  or  rerouted  by  said 
Agent  shall  be  rates  which  were 
applicable  at  the  time  of  shipment  on 
the  shipments  as  originally  routed. 

(e)  In  executing  the  directions  of  the 
Conimission  and  of  such  Agent  provided 
for  in  this  order,  the  common  carriers 
involved  shall  proceed  even  though  no 
contracts,  agreements  or  arrangements 
now  exist  between  them  with  reference 
to  the  divisions  of  the  rates  of 
transportation  applicable  to  said  traffic. 
Divisions  shall  be,  during  the  time  this 
order  remains  in  force,  those  voluntarily 
agreed  upon  by  and  between  said 
carriers:  or  upon  failure  of  the  carriers  to 
so  agree,  said  divisions  shall  be  those 
hereafter  fixed  by  the  Commission  in 
accordance  with  pertinent  authority 
conferred  upon  it  by  the  Interstate 
Commerce  Act 

(f)  Effective  date.  This  order  shall 
become  effective  at  4:00  p.m.,  April  23. 
1982. 

(g)  Expiration  date.  This  order  shall 
expire  at  11:69  p.m..  May  31, 1982,  unless 
otherwise  modified,  amended  or 
vacated. 


Federal  Regbter  /  Vol.  47.  No.  89  /  Friday,  May  7,  1982  /  Notico 


19M3 


ThJa  order  shall  be  served  upon  the 
Association  of  American  Railroads, 
Transportation  Division,  as  agent  of  all 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement,  and  upon  the 
American  Short  Line  Railroad 
Association.  A  copy  of  this  order  shall 
be  filed  with  the  Director,  Office  of  the 
Federal  Register. 

Issued  at  Washington.  D.C.,  April  23, 1982. 

Interstate  Commerce  CommiasioiL 
].  Wanen  McFarland, 
Agent 

|FK  Doe.  tt-um  Flhd  S-»-aX:  MS  ^1 
BtLUNG  COOC  70S5-01-M 


Motor  Carriers;  Rnance  Applicatlona; 
Decision-Notice 

As  indicated  by  the  findings  below, 
the  Commission  has  approved  the 
following  applications  filed  under  49 
U.S.C.  10924, 10928, 10931  and  10832. 

We  find:  Each  transaction  is  exempt 
from  section  11343  (formerly  section  5) 
of  the  Interstate  Commerce  Act,  and 
comphes  with  the  appropriate  transfer 
rules. 

This  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

Petitions  seeking  reconsideration  must 
be  filed  within  20  days  from  the  date  of 
this  publication.  Replies  must  be  filed 
within  20  days  after  the  final  date  for 
filing  petitions  for  reconsiderations;  any 
interested  person  may  file  and  serve  a 
reply  upon  the  parties  to  the  proceeding. 
Petitions  which  do  not  comply  with  the 
relevant  transfer  rules  at  49  CFR  1132.4 
may  be  rejected. 

If  petitions  for  reconsideration  are  not 
timely  filed,  and  applicants  satisfy  the 
conditions,  if  any,  which  have  been 
imposed,  the  application  is  granted  and 
they  will  receive  an  effective  notice.  The 
notice  will  iiulicate  that  consummation 
of  the  transfer  wiD  be  presumed  to  occur 
on  the  20th  day  following  service  of  the 
notice,  luiless  either  applicant  has 
advised  the  Commission  that  the 
transfer  will  not  be  consummated  or 
that  an  extension  of  time  for 
consummation  is  needed.  The  notice 
will  also  recite  the  compUance 
requirements  which  must  be  met  hefon 
the  transferee  may  commence 
operations. 

Applicants  must  comply  with  any 
conditions  set  forth  in  the  following 
decision-notices  within  30  days  after 
publication,  or  within  any  approved 
extension  period.  Otherwise,  the 


decision-notice  shall  have  not  further 
effect 

//  is  Ordered:  Hie  following 
applications  are  approved,  subject  to  the 
conditions  stated  in  the  publication,  and 
further  subject  to  the  administrative 
requirements  stated  in  the  effect  notice 
to  be  issued  hereafter. 

By  the  Commission,  Review  Board  Nd  3, 
MemboB  Krodc  Joyce,  and  DoweU. 

MC-FG-79747.  By  decision  of  Ajml  23. 
1982  issued  under  49  U.S.Q  10926  and 
the  transfer  rules  at  49  CFR  1132. 
Review  Board  Number  3  approved  the 
transfer  to  EUGENE  THORNTON.  d.b.a. 
THORNTONS  MOTOR  FREIGHT,  of 
Linton  Falls,  NJ,  of  Permit  No.  MC- 
140540  (Sub-No.  2)  issued  November  17, 
1981,  to  L.  MONTGOMERY,  INC.,  of 
Linton  Falls.  NJ,  authorizing  the 
transportation  of  rubber  and  plastic 
products  between  points  in  the  United 
States,  under  continuing  contract(s]  with 
Thompson  Industries  Co..  of  Phoenix. 
AZ.  Applicant's  representative:  Robert 
B.  Pepper,  168  Woodbridge  Avenue, 
Highland  Park.  NJ  08904. 

MC-FC-79755.  By  decision  of  April  26. 
1982  issued  under  49  U.S.C.  10928  and 
the  transfer  rules  at  49  CFR  1132. 
Review  Board  Number  3  approved  the 
transfer  to  J.  J.  MESA  TRUCKING  CO.. 
INC.  of  San  Antonio,  TX  of  Certificate 
No.  MC  51207  and  subs  thereunder 
issued  to  P.S.T.  TRANSPORT,  INC.  of 
San  Antonio,  TX  authorizing  (1)  maJt 
beverages,  from  the  facilities  of  Pearl 
Brewing  Company.  Inc.  at  San  Antonio. 
TX.  to  points  in  AL.  AR,  AZ,  CA,  FL,  IL, 
IN.  LA,  MS,  NC.  NH  NV,  OH.  OR,  SC. 
TN,  and  WA.  (2)  materials  and  supplies 
used  in  the  manufacture  of  malt 
beverages,  from  the  above-named  points 
to  the  facilities  of  Perl  Brewing 
Company,  Inc.,  at  San  Antonio,  TX. 
Applicants'  representative:  Ronald 
Mercier,  1500  S.  2^rzamora  St.,  San 
Antonio,  TX  78207.  TA  lease  is  sought, 
transferred  is  a  carrier. 

MC-Jt>-79756.  By  decision  of  April  26, 
1982  issued  under  49  U.S.C.  10928  and 
the  transfer  rules  at  49  CFR  1132. 
Review  Board  Number  3  approved  the 
b-ansfer  to  CONNOR  EXPRESS.  INC  of 
certificate  No.  MC  21572  (Sub-No.  3)  and 
No.  MC  21572  (Sub-No.  4)  issued  August 
25, 1978  to  SCRINNER'S  EXPRESS,  INC 
authorizing  the  transportation  of  (A) 
general  commodities  (with  the  usual 
exceptions)  (1)  over  regular  routes, 
between  numerous  OH  points  including 
Cinciimati,  Cleveland.  Toledo. 
Circleville,  Ravenna,  Dayton,  2^nia, 
Springfield,  Lebancm,  Lima,  Sidney, 
Piqua,  Fremont  Bellefontaine. 
Wapakoneta,  and  Columbus  and  (2) 
special  equipment,  over  taregular  routes, 
between  Cincinnati  OH,  onihe  one 


hand,  on  the  other  pcMnts  in  OH,  and  (3) 
over  regular  routes  between  Himtington, 
WV,  and  Portsmouth.  OH,  sorving  all 
intermediate  points.  AppUcants' 
representative:  Micheal  Spuriock.  275 
East  State  Street  Columbus,  OH  43215. 
Notey— Application  for  TA  has  been  filed. 
Transferee  is  a  non-cairier. 

MC-4=C-79758.  By  decision  of  April  28. 
1982  issued  under  49  U.S.C.  10926  and 
the  b-ansfer  rules  at  49  CFR  1132. 
Review  Board  Number  3  approved  the 
ti-ansfer  to  DALLAS  G  &  G  EXPRESS. 
INC.  of  Dallas,  TX  of  Certificate  Na  MC 
151134  issued  to  KARTRAN 
INCORPORATED  of  Garland,  TX. 
authorizing  general  commodiites  (with 
usual  exceptions),  in  containers, 
between  points  in  Harris  and  Galveston 
Counties.  TX.  on  the  one  hand,  and,  on 
the  other,  points  in  Archer,  Bonham, 
Clay,  Colin,  Cooke,  Dallas,  Delta. 
Denton,  Ellis,  Fannin,  Grayson,  Hunt, 
Jack,  Johnson,  Faufman,  Lamar. 
Montauq,  Ohiey.  Palo  Pinto.  Parker, 
Rockwall,  Stephau,  Tarfant  Wichita 
and  Wise  Counties,  TX.  resbicted  to 
traffic  having  a  prior  or  subsequent 
movement  by  water  or  rail.  Applicants' 
representative:  William  Sheridan.  P.O. 
Box  5049.  Irving.  TX  75062.  TA  lease  is 
sought  Transferee  is  not  a  carrier. 

MC  FC-79766.  By  decision  of  April  26. 
1982  issued  under  49  U.S.C  10S2B  and 
the  transfer  rules  at  49  CFR  113Z. 
Review  Board  Number  3  approved  the 
b-ansfer  to  BROOKLINE  MOVING  CO, 
IN.  of  Certificate  No.  MC-76518  issued 
to  FULTON  MOVING  COMPANY.  INC 
authorizing  the  transportation  of 
household  goods,  between  Boston.  MA 
and  points  in  Massachusets,  within  25 
miles  of  Boston,  on  the  one  hand,  and, 
on  the  other,  points  in  MA,  VT.  NH.  ME. 
'  RI,  CT  and  NY.  Applicants' 
representative:  George  C  O'Brien,  342  ' 
Wild  Harbor  Rd.,  North  Fahnouth.  MA 
Agaths  L  Mwganof  idk 
Secretary. 

(FR  Doc  n-1243t  FIM  S-«-tt  M(  ■■) 
BiLUNQ  COOC  7«J».0V4I 


Motor  Carriers;  Intent  To  Engage  In 
Compensated  Intercorporate  Hauing 
Operations 

This  is  to  provide  notice  as  required 
by  49  US.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  to  ose 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C 
10524(b). 

1.  Parent  corporation  and  address  ci 
principal  office:  BocklxHn  faic,  P.O.  Box 
689,  3592  Corporate  Drive,  Cohmbos, 
Ohio  43218-0889. 
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2.  Wholly-o%vned  subsidiaries  which 
will  participate  in  the  operations  and 
State  of  Incorporation: 

a.  Applied  Distribution  Systems,  Inc. 
an  Ohio  Corporation. 

b.  Applied  Distribution  Systems  Corp., 
an  Ohio  Corporation. 

c.  Applied  Distribution  Systems 
Company,  an  Ohio  Corporation. 

d.  NesTier  Corporation,  an  Ohio 
Corporation. 

e.  New  Idria,  Ina,  a  Nevada 
Corporation. 

1.  Parent  Corporation  and  address  of 
principal  office:  A.  Burlington  Industries, 
Ina,  3330  West  Friendly  Avenue,  Post 
Office  Box  21207,  Greensboro,  North 
Carolina  27420. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operation,  address 
of  its  principal  offices,  and  state  and 
country  of  incorporation: 

A.   B.  I.  Transportation,  Inc.,  Tucker 
Street  Extension,  Post  Office  Box  691, 
Burlington,  North  Carolina  27215, 
Incorporated  in  the  State  of  Delaware. 

E  Burlington  Carpet  Mills  Canada, 
Ltd.,  130  St.  Joseph  Boulevard,  Lachine, 
Quebec  H8S-21A,  Canada,  Incorporated 
in  Canada. 

C  Burlington  Carpet  Sales  Canada, 
Ltd.,  501  Norsinch  Drive,  Downsview, 
Ontario  M3N-1Y7,  Canada, 
Incorporated  in  Canada. 

D.  Burlington  Canada,  Inc.,  130  St 
Joseph  Boulevard.  Lachine,  Quebec 
H8S-2L4,  Canada,  Incorporated  in 
Canada. 

E.  Textile  Morelos,  S.A.  de  C.V.,  San 
Juan  del  Aguila  No.  401,  Cuetnazaca, 
Motelos,  Mexico,  Incorporated  in 
Mexico. 

F.  Noblis-Lees,  SJl.  de  C.V.,  Calzada 
Ermlta-Ixtapalapa  No.  401  Local  "(C)", 
Colonia  Unidad  Modelo,  Mexico  13  D.F. 
Mexico,  Incorporated  in  Mexico. 

1.  Parent  corporation  and  address  of 
principal  office:  Chrysler  Corporation, 
12000  Lynn  Townsend  Drive,  Highland 
Park,  K^chigan,  Mailing  address:  P.O. 
Box  1919.  Detroit.  Michigan  48288. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State  of  Incorporation: 

(a)  Wholly-owned  domestic 
subsidiaries:  Chrysler  Export 
Corporation.  Chiysler  Export  Sales,  Inc.. 
Chiysler  Outboard  Corporation, 
Chrysler  Plastic  Products  Corporation. 
Chrysler  Transport.  Inc.,  New  Process 
Gear  Corporation,  Nu  Car  Prep  System. 
Inq.,  Van  Pool  Services,  Inc. 

All  of  the  above-named  subsidiaries 
are  incorporated  in  the  State  of 
Delaware. 

(b)  Wholly-owned  Canadian 
subnldiariet:  Chrysler  Canada  Ltd., 
Chrysler  Canada  Outboard  Ltd. 


1.  The  parent  corporation  and  address 
of  principal  office:  Color  Tile,  Inc.,  1820 
Two  Tandy  Center,  Fort  Worth,  Texas 
76102. 

2.  The  wholly-owned  subsidiaries 
which  will  participate  in  the  operations, 
and  States  of  incorporation: 

(i]  Color  Tile  Supermart,  Inc.,  a 
Colorado  corporation, 

(ii)  Color  Tile  Manufacturing,  Inc.,  a 
Texas  corporation, 

(iii)  C.  Title  Transportation,  Inc.,  a 
Texas  corporation. 

1.  Parent  corporation  and  address  of 
principal  office:  PepsiCo,  Inc.,  Purchase, 
NY  10577. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
address  of  their  respective  principal 
offices: 

(1)  Beverages,  Foods  &  Service 
Industries,  Inc.,  c/o  PepsiCo,  Purchase, 
NY  10577. 

(2)  Conroe  Packaging,  Inc.,  222  Loop 
336  East,  P.O.  Box  Y,  Conroe,  TX  77301. 

(3)  Frito-Lay,  Inc.,  P.O.  Box  35034. 
Dallas,  TX  75235. 

(4)  National  Beverages,  Inc.,  1700 
Directors  Row,  Orlando,  FL  32809. 

(5)  PBG  Beverage  Distributors,  Inc., 
c/o  PepsiCo,  Purchase,  NY  10577. 

(6)  Pepsi-Cola  Bottling  Co.  of  Los 
Angeles,  Inc.,  P.O.  Box  3338,  Torrance, 
CA  90510. 

(7)  Pepsi-Cola  Bottling  Co.  of  Puerto 
Rico,  Inc.,  P.O.  Box  1709,  Hato  Rey, 
Puerto  Rico  00919. 

(8)  Pepsi-Cola  Interamericana,  S.A., 
c/o  PepsiCo,  Purchase.  NY  10577. 

(9)  Pepsi-Cola  Metropolitan  Bottling 
Company,  Inc..  c/o  PepsiCo,  Purchase, 
NY  10577. 

(10)  Pepsi-Cola  Panamericana,  SA., 
c/o  PepsiCo,  Purchase,  NY  10577. 

(11)  PepsiCo  World  Trading  Company, 
Inc.,  c/o  PepsiCo,  Purchase,  NY  10577. 

(12)  Advance  Moving  &  Storage,  Inc., 
650  North  Second  Ave.,  Phoenix,  AZ 
85003. 

(13)  Agency  Media  Services,  Ina,  c/o 
NAVL.  P.O.  Box  988,  Fort  Wayne.  IN 
46801. 

(14)  Fleet  Insurance  Management,  Inc.. 
c/o  NAVL,  P.O.  Box  988.  Fort  Wayne.  IN 
46801. 

(15)  Great  Falls  North  American.  Inc., 
P.O.  Box  1414,  Great  Falls,  MT  59401. 

(16)  Lee  Way  Motor  Freight,  Inc.,  P.O. 
Box  12750,  Oklahoma  City,  OK  73157. 

(17)  Marlew  of  El  Paso,  Inc.,  8201 
Lockheed  Drive,  El  Paso,  TX  79225. 

(18)  Moving  Credit.  Inc.,  c/o  NAVL. 
P.O.  Box  988,  Fort  Wayne,  IN  46601. 

(19)  NACAL,  Ina,  12842  Valley  View, 
Garden  Grove,  CA  92645. 

(20)  North  American  Distribution 
Systems,  Ina,  P.O.  Box  411,  New  Haven, 
IN  46774. 


(21)  North  American  Forwarding,  Inc., 
c/o  NAVL.  P.O.  Box  988,  Fort  Wayne,  IN 
46801. 

(22)  North  American  Moving  & 
Storage,  Inc.,  2122  Bremer  Road,  Fort 
Wayne,  IN  46803. 

(23)  North  American  Properties,  Inc., 
c/o  NAVL,  P.O.  Box  988,  Fort  Wayne,  IN 
46601. 

(24)  North  American  Van  Lines,  Inc., 
P.O.  Box  988,  Fort  Wayne,  IN  46801. 

(25)  North  American  Van  Lines  of 
Texas,  Inc.,  811  Central  Expressway, 
Richardson,  TX  75080. 

(26)  Tractor  Power,  Inc.,  d/b/a  Fleet 
Service,  c/o  NAVL,  P.O.  Box  988,  Fort 
Wayne.  IN  46801. 

(^)  Transportation  Collections,  Inc. 
c/o  NAVL.  P.O.  Box  988.  Fort  Wayne,  IN 
46801. 

(28)  Triangle  Fleet  Service,  Inc.,  801 
W.  California  Road,  Fort  Wayne,  IN 
46808. 

(29)  PepsiCo  Building  Systems,  Inc., 
3031  LaJoUa  St.,  Anaheim,  CA  92806. 

(30)  Pizza  Hut.  Ina.  P.O.  Box  428. 
Wichita,  KS  67201. 

(31)  Aurora  Pizza  Hut,  Inc.,  c/o  Pizza 
Hut  P.O.  Box  428,  Wichita,  KS  67201. 

(32)  Bender  Pizza,  Inc.,  c/o  Pizza  Hut 
P.O.  Box  428.  Wichita,  KS  67201. 

(33)  Buckeye  PH.  Inc..  c/o  Pizza  Hut, 
P.O.  Box  428.  Wichita,  KS  67201. 

(34)  Blues  Pizza  Hut  Inc.,  c/o  Pizza 
Hut  P.O.  Box  428.  Wichita.  KS  67201. 

(35)  Chesapeake  Bay  Pizza  Hut,  Inc., 
c/o  Pizza  Hut  P.O.  Box  428,  Wichita,  KS 
67201. 

(36)  Denver  Pizza,  Inc.,  c/o  Pizza  Hut 
P.O.  Box  428,  Wichita.  KS  67201. 

(37)  East  Mollne  Pizza  Hut  Inc.,  c/o 
Pizza  Hut  P.O.  Box  428,  Wichita.  KS 
67201. 

(38)  Fiesta  Cantina  of  Ohio,  Inc.,  c/o 
Pizza  Hut  P.O.  Box  428,  Wichita,  KS 
67201. 

(39)  Franchise  Services,  Inc..  c/o  Pizza 
Hut  P.O.  Box  428,  Wichita,  KS  67201. 

(40)  Franchise  Services  of  Kansas, 
Inc.,  c/o  Pizza  Hut  P.O.  Box  428, 
Wichita,  KS  67201. 

(41)  Indianapolis  Pizza  Hut  Inc.,  c/o 
Pizza  Hut,  P.O.  Box  428,  Wichita,  KS 
67201. 

(42)  J  ft  G  Products,  Inc.,  c/o  Pizza 
Hut  P.O.  Box  428,  Wichita.  KS  67201. 

(43)  Lake  Michigan  Management  Co., 
Inc.,  c/o  Pizza  Hut  P.O.  Box  428. 
Wichita,  KS  67201. 

(44)  Long's  Appleton,  Inc.,  c/o  Pizza 
Hut  P.O.  Box  428.  Wichita,  KS  67201. 

(45)  Long's  Green  Bay  #2.  Inc.,  c/o 
Pizza  Hut  P.O.  Box  428,  Wichita,  KS 
67201. 

(46)  Long's  Marshfield,  Inc.,  c/o  Pizza 
Hut  P.O.  Box  428,  Wichita,  KS  67201. 

(47)  Long's  Neenah.  Inc..  c/o  Pizza 
Hut  P.O.  Box  428,  Wichita,  KS  67201. 


(48)  Long's  Wausau  #2,  Inc.,  c/o  Pizza 
Hut  P.O.  Box  428,  Wichita,  KS  67201. 

(49)  Mountaineer  Pizza  Hut,  Inc.,  c/o 
Pizza  Hut  P.O.  Box  428,  Wichita.  KS 
87201. 

(50)  Oriole  Pizza  Hut  Inc..  c/o  Pizza 
Hut  P.O.  Box  428.  Wichita.  KS  67201. 

(51)  Pizza  Hut  Inc.  of  LaCrosse.  c/o 
Pizza  Hut  P.O.  Box  428,  Wichita.  KS 
67201. 

(52)  Pizza  Hut  of  America.  Inc.  c/o 
Pizza  Hut  P.O.  Box  428.  Wichita,  KS 
67201. 

(53]  Pizza  Hut  of  Boston,  Inc.,  c/o 
Pizza  Hut  P.O.  Box  428.  Wichita.  KS 
67201. 

(54)  Pizza  Hut  of  Columbia,  Inc.,  c/o 
Pizza  Hut  P.O.  Box  428,  Wichita.  KS 
67201. 

(55)  Pizza  Hut  of  Gainesville.  Inc.  c/o 
Pizza  Hut  P.O.  Box  428,  Wichita.  KS 
67201. 

(56)  Pizza  Hut  of  Georgia.  Inc..  c/o 
Pizza  Hut  P.O.  Box  428.  Wichita.  KS 
67201. 

(57)  Pizza  Hut  of  Jeffersonville.  Inc., 
c/o  Pizza  Hut  P.O.  Box  428,  Wichita,  KS 
67201. 

(58)  Pizza  Hut  of  Kalamazoo,  Inc.,  c/o 
Pizza  Hut  P.O.  Box  428,  Wichita,  KS 
67201. 

(59)  Pizza  Hut  of  Knoxville 
Corporation  c/o  Pizza  Hut  P.O.  Box  428, 
Wichita,  KS  67201. 

(60)  Pizza  Huts  of  Las  Vegas,  Inc..  c/o 
Pizza  Hut  P.O.  Box  428,  Wichita.  KS 
67201. 

(61)  Pizza  Hut  of  Louisiana.  Inc.,  c/o 
Pizza  Hut  P.O.  Box  428,  Wichita.  KS 
67201. 

(62)  Pizza  Hut  of  Louisville.  Inc.,  c/o 
Pizza  Hut  P.O.  Box  428,  Wichita.  KS 
67201. 

(83)  Pizza  Hut  of  Massachusetts,  Inc., 
c/o  Pizza  Hut  P.O.  Box  428,  Wichita,  KS 
67201. 

(64)  Pizza  Huts  of  North  Carolina,  Inc.. 
c/o  Pizza  Hut.  P.O-  Box  428,  Wichita,  KS 
67201. 

(65)  Pizza  Hut  of  North  Haven.  Ina, 
c/o  Pizza  Hut  P.O.  Box  428.  Wichita.  KS 
67201. 

(66)  Pizza  Hut  of  Oklahoma.  Inc..  c/o 
Pizza  Hut  P.O.  Box  428.  Wichita,  KS 
67201. 

(67)  Pizza  Hut  of  Oregon,  Inc..  c/o 
Pizza  Hut  P.O.  Box  428.  Wichita.  KS 
67201. 

(68)  Pizza  Hut  of  Racine.  Inc..  c/o 
Pizza  Hut  P.O.  Box  428,  Wichita.  KS 
67201. 

(69)  Pizza  Hut  of  Rochester.  Inc..  c/d 
Pizza  Hut  P.O.  Box  428.  Wichita,  KS 
67201. 

(70)  Pizza  Hut  of  San  Diego,  Inc.,  c/o 
Pizza  Hut  P.O.  Box  428.  Wichita,  KS 
67201. 
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(71)  Pizza  Hut  of  Santa  Fe.  Inc..  c/o 
Pizza  Hut  P.O.  Box  428,  Wichita,  KS 
67201. 

(72)  Pizza  Hut  of  Spokane,  Inc  c/o    . 
Pizza  Hut  P.O.  Box  428,  Wichita,  KS 
67201. 

(73)  Pizza  Hut  of  Utah,  Inc.,  c/o  Pizza 
Hut  P.O.  Box  428,  Wichita.  KS  67201. 

(74)  Pizza  Hut  of  Virginia,  Inc.,  c/o 
Pizza  Hut  P.O.  Box  428.  Wichita,  KS 
67201. 

(75)  Pizza  Hut  of  West  Allis.  Ina.  c/o 
Pizza  Hut  P.O.  Box  428.  Wichita.  KS 
67201. 

(76)  Pizza  Hut  of  Wichita,  Inc.,  c/o 
Pizza  Hut  P.O.  Box  428,  Wichita.  KS 
67201. 

[77]  Pizza  Hut  of  Wisconsia  Inc.,  c/o 
Pizza  Hut  P.O.  Box  428.  Wichita.  KS 
67201. 

(78)  Pizza  Hut  of  Zion,  Ina,  c/o  Pizza 
Hut  P.O.  Box  428,  Wichita,  KS  67201. 

(79)  Ross  Pizza,  Inc..  c/o  Pizza  Hut 
P.O.  Box  428,  Wichita,  KS  67201. 

(80)  Second  Concept  Ina.  c/o  Pizza 
Hut  P.O.  Box  428.  Wichita,  KS  67201. 

(81)  Sioux  Falls  Pizza  Hut  Ina.  c/o 
Pizza  Hut  P.O.  Box  428.  Wichita.  KS 
67201. 

(82)  Sun  Devil  Pizza  Hut  Ina.  c/o 
Pizza  Hut  P.O.  Box  428,  Wichita.  KS 
67201. 

(83)  Taco  Kid  of  Whichita  #2,  Inc.  c/o 
Pizza  Hut  P.O.  Box  428,  Wichita,  KS 
67201. 

(84)  Taco  Bell,  17381  Red  HiU  Ave., 
Irvine,  CA  92714. 

(85)  Bell  Food  Services,  Inc.,  c/o  Taco 
Bell,  17381  Red  Hill  Ave.,  Irvine,  CA 
92n4. 

(86)  Taco  Bell  of  Ohio,  Ina,  c/o  Taco 
BeU,  17381  Red  Hill  Ave.,  Irvine,  CA 
92714. 

(87)  Southwest  Snack  Equipment  Ina, 
900  North  Loop  12,  Irving,  TX  75061. 

(88)  Marlew  of  Lubbock.  Ina,  23rd  St 
at  Ave.  E.,  Box  818,  Lubbock,  TX  79408. 

(89)  Tri-City  Moving  &  Storage,  toa, 
c/o  NAVL,  P.O.  Box  988,  Fort  Wayne.  IN 
46801 

(90)  PepsiCo  Foods  System,  Ina,  P.O. 
Box  3037.  Wichita,  KS  67201. 

(91)  Wilson  Sporting  Goods  Co..  2233 
West  St.  River  Grove.  IL.  60171. 

(92)  Sabritas  SA.  de  CV..  Apartado 
Postal  15-112.  Mexico  15.  D.S.,  Mexico. 
Agatha  L.  Mngsnovich, 

Secretary.  • 

[FR  Doc  81-U09  FIM  6-e-82: 8:45  m] 
MUMQ  CODE  TOtS-OY-M 

[VduiTM  Na  0P1-ei] 

Motor  Carriere  Permanent  Autttority 
Decision;  Decision-Notice 

Decided:  May  3, 19a2. 

The  following  operating  rights 
applications,  iUed  on  or  after  July  3, 


1980.  are  filed  in  connection  with 
pending  finance  applications  under  40 
U.S.C.  10926. 11343  or  11344.  The 
applications  are  governed  by  Special 
Rule  252  of  the  Commission's  General 
Rules  of  Practice  (49  CFR  1100.252). 

Persons  wishing  to  oiqx>se  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Persons  submitting 
protests  to  applications  filed  in 
connection  with  pending  finance 
applications  are  requested  to  indicate 
across  the  tront  page  of  all  documents 
and  letters  submitted  that  the  involved 
proceeding  is  directly  related  to  a 
finance  application  and  the  finance 
docket  number  should  be  provided.  A 
copy  of  any  application,  together  with 
appUcant's  supporting  evidence,  can  be 
obtained  &om  any  applicant  upon 
request  and  payment  to  applicant  of 
$10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  However,  the 
Commission  may  have  modified  the 
application  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Fadings:  With  the  exceptions  of  those 
applications  involving  duly  noted 
problems  (e.g..  unresolved  common 
control,  unresolved  fitness  questions 
jurisdictional  problems)  we  find. 
preliminarily,  (hat  each  applicant  has 
demonstrated  that  its  proposed  service 
warrants  a  grant  of  the  application 
under  the  governing  section  of  the 
Interstate  Commerce  Act  Each 
applicant  is  fit  wilUng.  and  able 
properly  to  perform  the  service  proposed 
and  to  conform  to  the  requirements  of 
Title  49.  SubtiUe  IV,  United  States  Code, 
and  the  Commission's  regulations. 
Except  where  specifically  noted,  this 
decision  is  neither  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  in  the  form  of  verified 
statements  as  to  the  finance  application 
or  to  the  followng  opiating  rights 
applications  directly  related  thereto 
filed  within  45  days  of  publication  of 
this  decision-notice  (or,  if  the 
application  later  becomes  unopposed), 
appropriate  authority  will  be  issued  to 
each  appUcant  (except  where  the 
Application  involves  duly  noted 
problems)  upon  compliance  with  certain 
requirements  which  will  be  sat  forth  in  a 
notification  of  effectiveness  of  this 
decision-notice  Within  60  days  after 
publication  and  applicant  may  file  a 
verified  statement  in  rebuttal  to  any 
statement  in  opposition. 
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Applicant(8]  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  writhin  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-coraplying 
applicant  shall  stand  denied. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

By  the  Commission,  Review  Board  Number 
1,  Members  Parker,  Chandler  and  Fortier. 
Agatha  L  Metgenovich, 

Secretary. 

MC 160291  (republication)  filed  March 
25, 1982,  previously  noticed  in  the 
Federal  Register  issue  of  April  22, 1982. 
Applicant:  TOTAL  TRANSPORTATION 
TRUCKING,  INC.,  P.O.  Box  6931. 
Cleveland,  OH  44101.  Representative: 
William  J.  Eely  (same  address  as 
applicant),  (216)  341^544&  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  and  household  goods) 
having  a  prior  or  subsequent  movement 
by  rail,  between  points  in  CT.  DE.  IL,  IN, 
KY.  MD.  MA.  MI.  MO.  NJ.  NY.  OH.  PA, 
RI.  TN.  VA.  WV.  and  DC. 

Note. — ^This  application  is  directly  related 
to  MC-F-14833,  published  in  the  FR  issue  of 
Aprit  22, 1982.  The  purpose  of  this 
repubUcation  is  to  delete  tlie  commodities  in 
bulk  exception. 

[FR  Doc  aZ-12M0  Filed  S-A-82:  8:45  am) 
BHUNQ  COOC  TOSS-OI-H 


Motor  Carriers;  Permanent  AuttKMlty 
Decisions;  Decision-Notice 

The  following  apphcations,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3. 1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  iftay  have  been  modiHed 
prior  to  publication  to  conform  to  the 
CommisBion's  policy  of  simplifying 
grants  of  operating  authority. 

Finding 

With  the  exception  of  those 
appUcations  involving  duly  noted 


problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49.  Subtitle  IV. 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication,  (or,  if  the 
application  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  va  full 
effect  only  as  long  as  the  apphcant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met.  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Nota — ^All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office,  (202)  275-7328. 

Volume  No.  OPl-77 

Decided:  April  28, 1982. 
By  the  Commission.  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

FF--541  (Sub-1),  filed  April  23, 1982. 
Applicant:  ALASKA  EXPRESS 
FORWARDERS.  INC..  1123  North  4th 
Ave.,  Kent,  WA  98031,  Representative: 
David  W.  Wiley,  110  Norton  Bldg.. 
Seattle.  WA  98031,  (206]  622-1067.  As  a 
fi-eight  forwarder  in  coimection  with  the 
transportation  oi  general  commoditiee 
(except  classes  A  and  B  explosives  and 


household  goods),  between  points  in  AK 
and  WA.  on  the  one  hand.  and.  on  the 
other,  points  in  CA  and  OR. 

MC  13070  (Sub-5),  filed  April  20, 1982. 
Applicant:  GERALD  P.  LIPPOLD  AND 
RODNEY  L  ARNETT,  d.b.a.  LIPPOLD  & 
ARNETT,  1302  So.  Broad  St.,  Carlinville. 
IL  62626.  Representative:  Michael  W. 
O'Hara,  300  Reisch  Bldg.,  Springfield.  IL 
62701,  (217)  544-5468.  Transporting /oorf 
and  related  products,  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  Nabisco 
Brands.  Inc..  of  East  Hanover.  NJ  07936. 

MC  29550  (Sub-1).  filed  April  20. 1982. 
Apphcant:  TERMINAL  VAN  LINES. 
INC..  4001  25th  SL  No..  St.  Petersburg.  FL 
33733.  Representative:  Bernard  C. 
Pestcoe.  201  Alhambra  Circle,  Suite  511. 
Coral  Gables,  FL  33134.  (305)  445-9688. 
Transporting  Household  goods,  between 
points  in  FL.  on  the  one  hand.  and.  on 
the  other,  points  in  MA.  VT,  NH.  RI.  WL 
TX.  OK.  LA.  MS.  AR.  MO.  L\.  and  MN. 

MC  30260  (Sub-5).  filed  April  23, 1982. 
Applicant:  DELMONT  MOTOR 
EXPRESS,  INC..  1024  Lackawanna  Ave.. 
Elmira,  NY  14901.  Representative: 
Jermery  Kahn.  Suite  733  Investment 
Bldg.,  1511  K  SL.  N.W..  Washington.  DC 
20005,  (202)  783-3525.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
Bradfortl  Lycoming,  and  Tioga  Counties. 
PA.  and  Chemung  and  Steuben 
Counties.  NY.  on  the  one  hand.  and.  on 
the  other,  points  in  PA  and  NY. 

MC  37640  (Sub-11),  filed  April  2a 
1982.  Applicant:  TRANSPORTA'HON 
ENTERHUSES,  INC.,  1135  Gunter. 
Austin.  TX  78702.  Representative:  Paul 
D.  Angenend.  P.O.  Box  2207, 1806  Rio 
Grande,  Austin.  TX  78768,  (512)  476- 
6391.  Transporting  passengers  and  their 
baggage,  in  charter  and  special 
operations,  beginning  and  ending  at 
points  in  Williamson,  Travis,  Hays. 
Comal  and  Bexar  Counties.  TX.  and 
extending  to  points  in  the  U.S.  (except 
AKandHI). 

MC  99680  (Sub-19),  filed  April  23. 
1982.  Applicant  NORTH  SHORE  & 
CENTRAL  ILLINOIS  FREIGHT  CO.. 
7701  W.  95th  St.  Hickory  Hills.  IL  60457. 
Representative:  James  C.  Hardman,  33 
N.  LaSalle  St.,  Chicago,  IL  60602.  (312) 
236-5944.  Over  regular  routes, 
transporting:  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk);  Between  Quincy.  IL  and  Keokuk. 
lA:  Prom  Quincy  over  U.S.  Hwy  24  to 
junction  U.S.  Hwy  61.  then  over  U.S. 
Hwy  61  to  Wayland.  then  over  U.S.  Hwy 
136  to  Keokuk  and  return  over  the  same 
route,  serving  all  intermediate  points. 
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MC 102181  (Sub-13).  filed  ^ril  20, 
1982.  Applicant:  O.  H.  ft  P..  INC.  P.O. 
Box  129,  Grayville.  IL  62844. 
Representative:  Richard  Elliott  (same 
address  as  Applicant).  Transporting 
Mercer  commodities,  between  points  in 
IL.  IN.  KY.  MI.  MS.  MO,  NE.  NY,  OH. 
PA.  TN.  and  WV.  on  the  one  hand.  and. 
on  the  other,  points  in  CX).  MT.  ND.  and 
WY. 

MC  103051  (Sub-1).  filed  April  20. 
1982.  Applicant:  FLEET  TRANOTORT 
COMPANY.  INC..  934  44th  Ave.  North, 
Nashville.  TN  37209.  Representative:  J. 
A.  Kundtz.  1100  National  City  Bank 
Bldg.,  Geveland.  OH  44114,  (216)-566- 
5639.  IVansporting  (1)  commodities  in 
bulk;  and  (2)  building  materials, 
between  points  in  the  U.S.  (except  AK 
and  HI)- 

MC  114011  (Sub-8).  filed  April  TO, 
1982.  Applicant  PETE'S  SERVICE  ft 
TRUCK  RENTAL.  INC.  550  Brunson  St.. 
St.  Paul  MN  55101.  Representative: 
Samuel  Rubenstein.  P.O.  Box  5, 
Minneapolis.  MN  55440,  (612)-i42-1121. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  Minneapolis.  MN.  and 
points  in  Blue  Earth  County.  MN,  and 
Saint  Croix  Coimty.  WI,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI). 

MC  115931  (Sub-197).  filed  April  20. 
1982.  Applicant  BEE  LINE 
TRANSPORTATION.  INC,  P.O.  Box 
3987,  Missoula.  MT  5980& 
Representative:  Robert  N.  Maxwell.  P.O. 
Box  2471.  Fargo.  ND  58108.  Transporting 
forest  products,  lumber  and  wood 
products,  and  pulp,  paper  and  related 
products,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(8)  with  Potlatch  Corporation,  of 
San  Frandsco.  CA. 

MC  119531  (Sub-187),  filed  April  2a 
1982.  Applicant:  SUN  EXPRESS.  INC., 
P.O.  Box  1031,  Warren,  OH  44482-1031. 
Representative:  Paul  F.  Beery,  275  E. 
State  St,  Columbus.  OH  43215. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  betw6!en  the  facilities  used  by 
rrOFCA,  In&.  at  points  in  the  U.S. 
(except  AK  and  HI),  on  the  one  hand, 
and.  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

MC  124841  (Sub-9),  filed  April  19, 
1982.  Applicant:  MOUNTAIN  OIL 
TRANSPORT.  INC.,  P.O.  Box  2216. 
Walla  Walla,  WA  99362. 
Representative:  George  R.  LaBissoniere. 
15  S.  Grady  Way,  Suite  233,  Renton.  WA 
98055,  (206)  228-3807.  Transporting /oo<y 
and  related  products,  between  points  in 
WA,  OR,  ID.  MT.  NV,  AZ.  CO,  NM,  SD. 


ND.  lA,  WY.  WL  MN.  m  NE.  IN,  TX, 
and  OK. 

MC  141870  (Sub-7).  filed  April  23. 
1982.  Applicant  DIVERSIFIED 
TRUCKING  CORP..  309  Williamson 
Ave..  Opelika.  AL  36801.  Representative: 
Robert  E.  Tate.  P.O.  Box  517.  Evergreen, 
AL  36401,  (205)  57ft-3212.  Transporting 
commodities  as  are  dealt  in  by  food  and 
grocery  houses,  between  points  in  AL, 
NY.  NJ.  MA.  PA,  m  GA.  TX,  WL  VA. 
MD.  SC  KS.  MO  and  RL  under 
continuing  contract(s)  with  Kane-KGIler 
Corp..  and  its  subsidiaries,  of 
Birmingham.  AL 

MC  142240  (Sub-1).  filed  April  20. 
1982.  Applicant  WESTERN  HYWAY 
DISTRIBUTING  CO..  INC.  2700  Wear 
Rd..  Bakersfield.  CA  93302. 
Representative:  Earl  N.  Miles,  3704 
Candlewood  Dr..  Bakersfield.  CA  93306. 
(805)  872-llOa  Transporting  (1) 
chemicals  and  related  products, 
between  points  in  CA.  on  the  one  hand, 
and.  on  the  other,  points  in  AZ;  and  (2) 
petroleum,  natural  gas  and  their 
products,  (a)  between  points  in  CA,  on 
the  one  hand,  and.  on  the  other,  points 
in  AZ  and  NV;  and  (b)  between  points  in 
Qaik  County,  NV,  on  the  one  hand,  and, 
on  the  other,  points  in  Mohave  County. 
AZ. 

MC  147491  (Sub-6).  filed  ^iril  13, 
1982.  Applicant  TAB  TRUCKING,  INC, 
4342  Janitrol  Road.  Columbus.  OH  43228. 
Representative:  Paul  R,  Brown.  31  West 
Whittier  St,  Columbus,  OH  43206,  (614) 
445-722a  Transporting  ^nera/ 
commodities  (except  classes  A  and  B 
explosives  and  household  goods), 
between  points  in  AL,  AR.  CT,  DE,  FL, 
GA,  IL,  IN.  L\.  KS,  KY,  LA.  ME.  MD. 
MA,  MI.  MN.  MO,  NE,  NH.  NJ.  NY.  NC 
ND,  Oa  OK,  PA.  RL  SC  SD.  TN.  TX. 
VT,  VA,  WV,  and  WL 

MC  148490  (Sub-17),  filed  April  21. 
1982.  Applicant  C  ft  N.  EVANS 
TRUCKING  COMPANY.  INC.  Route  2. 
Box  39  E.  Stoneville.  NC  27048-0630. 
Representative:  Harry  G.  Grubbs  (same 
address  as  applicant).  (919)  573-3761. 
Transporting  food  and  related  products, 
between  those  points  in  the  U.S.  in  and 
east  of  MN,  L\,  NE.  KS,  OK.  and  TX, 
under  continuing  contract(8)  with  Krispy 
Kreme  Doughnut  Corporation,  of 
Winston-Salem.  NC 

MC  149351  {Sub-6).  filed  April  2a 
1982.  AppUcant  HEYMAN  TRUCKING, 
INC.  Box  97.  212  Mulberry  St..  Stephens 
City.  VA  22655.  Representative:  Edward 
N.  Button,  635  Oak  Hill  Avenue. 
Hagerstown,  MD  21740.  Transporting 
such  commodities  as  are  dealt  in  or 
used  by  manufacturers  and  distributors 
of  automobile  accessories,  between 
Philadelphia,  PA.  on  the  one  hand,  and. 


on  the  other,  points  in  the  U.S.  (except 
AKandHI). 

MC  150951  (Sub-10),  filed  April  IS. 
1982.  AppUcant  CRANSTON 
TRUCKING  (XJMPANY.  1381  Cranston 
Street  Cranston,  RI 02920. 
Representative:  Paul  M.  Overton,  (same 
address  as  applicant),  (401)  943-480a 
Transporting  rubber  products,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  Fulfex,  Inc.,  of  &istcd, 
RL 

MC  150951  (Sub-12),  filed  April  23, 
•982.  Applicant  CRANSTON 
TRUCKING  COMPANY,  1381  Cranston 
St,  Cranston,  RI  0292a  Representative: 
Paul  M.  Overton,  (same  address  as 
applicant),  (401)  943-480a  Transporting 
chemicals  and  related  products. 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Eastern 
Color  ft  Chemical  Company,  of 
Providence.  RL 

MC  155981  (Sub-1),  filed  April  2a 
1982.  Applicant  ARMORED  SERVICES. 
INC.  Suite  614.  St  Joseph  Bank  Bldg., 
South  Bend.  IN  46601.  Representative: 
John  W.  Biyant  900  Guardian  Bldg.. 
Detioit  MI  4822a  (313)  g63-375a 
Transporting  currency,  coin,  securiti'es. 
checks,  documents,  and  other  valuables, 
between  points  in  the  U.S.,  under 
continuing  contract(8)  with  banks  and 
banking  institutions. 

MC  156800  (Sub^).  filed  April  2a 
1982.  Applicant  SEABOARD  EXPRESS. 
INC  565  Hank  Road.  Waterbury,  CT 
06705.  Representative:  Joseph  A.  Keating 
Jr..  121  S.  Main  St.  Taylor,  PA  18517. 
(717)  344-803a  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  Connecticut 
Shippers  Association  of  Meriden.  CT, 
and  Universal  Wire  Produc^,  Inc  of 
North  Haven.  CT. 

MC  157100  (Sub-1).  filed  ^ml  22. 
1982.  Applicant  CHARLES  D.  ft 
SHERYL  J.  HOEKEMA.  db.a.  CHARLES 
HOEKEMA  TRUCKING,  Route  1.  Box 
20A-1.  Manhattan.  MT  59741. 
Representative:  Joe  Gerbase.  100 
Transwestem  I  Bldg.,  Billings.  MT  59101, 
(406)  248-2611.  Transporting  lumber  and 
wood  products,  between  points  in  MT. 
ID.  OR.  and  WA,  on  the  one  hand,  and. 
on  the  other,  points  in  lA.  NE,  IL,  MN. 
SD,  MO.  WL  and  KS. 

MC  160721  filed  April  2a  1982. 
Applicant  RICHARD  BELLERUD  ft 
ORVIN  BELLERUD.  d.b.a.  B  ft  H 
ENTERPRISES.  P.O.  Box  344.  Grafton. 
ND  58237.  Representative:  Robert  N. 
Maxwell  P.O.  Box  2471.  Fargo,  ND 
58108,  (701)  237-4223.  Transporting  A>od 
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and  related  products,  between  points  in 
ND,  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI]. 

MC  1612ia  filed  March  25, 1982. 
Applicant:  J-R  TRANSPORTATION 
SERVICES,  INC.,  RD  #6,  P.O.  Box  385. 
Hammonton,  N]  06037.  Representative: 
Ray  DeSimone  (same  address  as 
applicant),  (609)  561-9257.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.,  under  continuing  contract(8) 
with  (1)  Alberto-Culver  Company,  of     • 
Melrose  Park,  E;  (2)  American  Color  & 
Chemical  Corp.,  of  Reading,  PA  (3) 
American  Food  Labs,  of  Brooklyn.  NY; 

(4)  Caloric  Corporation,  of  Topton.  PA; 

(5)  Colonial  Metals  Co.,  of  Columbia. 
PA;  (6)  Construction  Fasteners,  Inc.,  of 
Wyomissing,  PA;  (7)  R.  T.  French  Co..  of 
Souderton,  PA;  (8)  General  Battery 
Corporation,  of  Reading,  PA;  (9)  Glyco 
Inc.,  of  Greenwrich,  CT;  (10)  Hoeganaes 
Corporation,  of  Riverton.  N].  (11)  Olin 
Corporation,  of  Stamford,  CT;  (12) 
Pennwalt  Corporation,  of  Philadelphia. 
PA;  (13)  Reed  &  Prince  Mfg.  Co.,  of 
Jaffrey,  NH;  (14)  Scott  Paper  Company, 
of  Philadelphia,  PA  and  (15)  Tamaqua 
Cable  Products  Corporation,  of 
Schuykill,  PA. 

MC  161370  filed  April  2a  1982. 
Applicant:  ROBERT  L  KELLER,  db.a. 
KELLER  TRANSIT,  P.O.  Box  6. 
Kemptoa  IN  46049.  Representative: 
Donald  W.  Smith,  P.O.  Box  40248, 
Indianapolis,  IN  46240.  (317)  846-6555. 
Transporting  general  commodities 
(except  household  goods,  classes  A  and 
B  explosives,  and  commodities  in  bulk), 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(s] 
with  Central  Indiana  Supply  Company, 
of  Indiemapolis,  IN. 

MC  161601,  filed  April  20, 1982. 
Applicant:  PENN  FREIGHTWAYS.  INC. 
24  Brooklane  Dr.,  Harrison  City,  PA 
15636.  Representative:  Arthur ).  Diskin, 
402  Law  &  Finance  Bldg.,  Pittsburgh,  PA 
15219,  (412)  281-9494.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(B)  with  Gibraltar 
Steel  Corporation,  of  Buffalo,  NY,  Henry 
Miller  Spring  and  Manufacturing 
Company  and  Penn  Associates,  both  of 
Pittsburgh.  PA. 

MC  161610,  filed  April  20, 1982. 
Applicant  C.  A  TUCKER  d.b.a.  "AB" 
TUCKER  TRUCKING,  Rt  4.  Box  57B. 
Lubbock.  TX  79424.  Representative: 
Richard  Hubbert  P.O.  Box  10236. 
Lubbock,  TX  79408,  (806)  763-9555. 
Transporting  agricultural  machinery. 


between  points  in  TX.  OK.  KB.  NE.  CO. 
LA  TN.  MS,  AR,  NM,  MO,  CA,  and  AZ. 

MC  161651,  filed  April  23, 1982. 
Applicant  R.  HELFRICH  &  SON  CORP., 
503  South  Laurel  Ave.,  West  Keansburg, 
NJ  07734.  Representative:  Ronald  I. 
Shapss,  450  Seventh  Ave.,  New  York. 
NY  10123,  (212)-239-4610.  Transporting 
passengers  and  their  baggage,  in  special 
and  charter  operations,  beginning  and 
ending  at  points  in  Monmouth  and 
Ocean  Counties.  N],  and  extending  to 
points  in  the  U.S.  (except  AK  and  HI). 
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Decided-  April  30, 1982. 
By  the  CommiBsion.  Review  Board  No.  1, 
Membera  Parker,  Chandler,  and  Fortier. 

MC  38400  (Sub-9),  filed  April  23, 1982. 
Applicant:  HITCHCOCK  BROS..  INC.. 
Box  212.  Canaan,  CT  06018. 
Representative:  C  Frank  Hitchcock 
(same  address  as  appUcant)  (203)  824- 
5332.  Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  In  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

MC  87231.  (Sub-30).  filed  April  2a 
1982.  Applicant  BAY  &  BAY 
TRANSFER  CO,  INC..  7200  West  128th 
St.,  Savage,  MN  55378.  Representative: 
Pamela  N.  Merkle,  300  Roanoke  Bldg.. 
Minneapolis,  MN  55402,  (612)  343-2978. 
Transporting  silica  sand,  between 
points  in  MI  and  WL  on  the  one  hand. 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

MC  99961.  (Sub-5).  filed  April  2a  1982. 
Applicant  BIG  CHIEF  TRUCK  LINES, 
INC.  Rt  1  Box  321-B.  Lafayette,  LA 
70505.  Representative:  Ronald 
Marchand,  (same  address  as  applicant), 
(318)  837-1865.  Transporting  oilfield 
drilling  rigs,  supplies  and  waste 
material,  between  points  in  LA  and  MS. 

MC  107010  (Sub-71),  filed  April  23, 
1982.  Apphcant  BULK  CARRIERS.  INC. 
P.O.  Box  423.  Auburn,  NE  68305. 
Representative:  Bradford  E.  Kistler,  P.O. 
Box  82028,  Lincohi.  NE  68501,  (402)  475- 
6761.  Transporting  (1)  food  and  related 
products,  [2]  petroleum,  natural  gas  and 
their  products,  and  (3)  chemicals  and 
related  products,  between  points  in  NE, 
LA,  KS  and  MO.  on  the  one  hand,  and, 
on  the  other,  points  in  WI,  IL,  MN,  lA 
MO.  AR,  LA,  ND,  SD.  NE,  KS.  OK,  TX. 
NM.  CO.  WY  and  MT. 

MC  108380  (Sub-112),  filed  April  23, 
1982.  Applicant  JOHNSTON'S  FUEL 
LINERS,  INC..  806  Birch  St.,  Newcastle, 
WY  82701.  Representative:  Manuel 
Andrade,  Jr..  770  Grant  St.  Suite  228. 


Denver.  CO  80203.  (303)  861-4273. 
Transporting  (1)  bentonite,  additives 
and  chemicals,  between  points  in  WY. 
on  the  one  hand,  and.  on  the  other,  those 
points  in  the  U.S.  in  and  west  of  MN,  lA, 
MO,  OK  and  TX  (except  AK  and  HI),  (2) 
machinery,  metal  products  and  building 
materials,  between  points  in  WY,  on  the 
one  hand,  and,  on  the  other,  points  in 
AZ,  CO,  LA.  ID,  IL,  IN,  KS,  KY.  MN.  MO, 
NE.  OH.  OK,  OR,  SD.  TX,  and  WI.  (3) 
machinery,  metal  products  and  building 
materials,  between  points  in  CA,  ID,  MT 
and  OR.  on  the  one  hand,  and,  on  the 
other,  poinU  in  CO,  WY,  KS.  MO.  SD 
and  TX.  and  (4)  such  commodities  as 
are  dealt  in  and  used  in  the 
construction,  manufacture  and  design  of 
oil  and  gas  processing  equipment 
between  points  in  WY,  on  the  one  band, 
and.  on  the  other,  those  points  in  the 
U.S.  in  and  west  of  AL,  TN.  NC  VA, 
WV  and  PA  (except  AK  and  HI). 

MC  111941  (Sub-45).  filed  April  23, 
1982.  Applicant:  PIERCETON 
TRUCKING  COMPANY,  INC..  P.O.  Box 
233,  Laketon,  IN  46943,  (219)  982-2175. 
Representative:  Norman  R.  Garvin,  1301 
Merchants  Plaza.  East  Tower, 
Indianapolis,  LN  46204-3491. 
Transporting  commodities  in  bulk, 
between  points  in  the  US.  (except  AK 
and  HI),  under  continuing  contract(s) 
with  Resource  Recovery  of  Indiana,  Ina. 
of  Morristown,  IN. 

MC  111941  (Sub-46),  filed  April  27, 
1982.  Applicant  PIERCETON 
TRUCKING  COMPANY.  INC..  P.O.  Box 
233.  Laketon,  IN  46943.  Representative: 
Andrew  K.  Light,  1301  Merchants  Plaza. 
Indianapohs,  IN  46204-3491,  (317)  63ft- 
1301.  Transporting  metal  products, 
between  those  points  in  D^  on  and  north 
of  U.S.  Hwy  40,  on  the  one  hand,  and,  on 
the  other,  points  In  WA,  OR,  CA,  ID, 
NV.  AZ,  UT,  WY.  MT,  ND,  SD,  NE,  NM, 
CO.  CT.  RI.  MA.  VT.  NH  and  ME. 

MC  115880  (Sub-6).  filed  April  27. 
1982.  Applicant  BROOKFIELD  BUS 
SERVICE,  INC.,  3  Railroad  Place. 
Maspeth.  NY  11378.  Representative: 
Arthur  Wagner,  342  Madison  Ave.,  New 
York,  NY  10173.  (212)  755-9500. 
Transporting  passengers  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  in  charier  operations, 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Twenty  First 
Century  Tours,  of  Maspeth,  NY. 

MC  116710  (Sub-44).  filed  April  12, 
1982.  Applicant:  MISSISSIPPI 
CHEMICAL  EXPRESS,  INC..  P.O.  Box 
617a  Bossier  Qty.  LA  71111. 
Representative:  Claire  M.  Goldsworthy, 
535  North  6th  St,  Baton  Rouge,  LA 
70802,  (504)  383-4526.  Transporting 
commodities  in  bulk,  between  points  in 
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the  U.S.,  nnder  continuing  contractfs) 
with  Ethyl  Ck>rporation.  of  Richmond, 
VA. 

MC  134970  (9ub-35),  filed  April  23. 
1982.  Applicant  UNZIC3CHI 
TRUCKING.  INC.,  P.O.  Box  35,  Highway 
24  East.  El  Paso,  IL  61738. 
Representative:  Michael  J.  Ogbom,  P.O. 
Box  82028,  Lincobi.  NE  68501,  (402}  475- 
6761.  Transporting  meat,  meat  products, 
meat  by-products  and  articles 
distributed  by  meat  packinghouses, 
between  points  in  AL,  AR,  KS.  KY,  EL, 
IN.  lA,  LA,  MI.  MN.  MS,  MO.  NE.  OH, 
OK,  SD,  TN,  TX.  and  WI. 

MC  138861  {Sub-44).  filed  April  16, 
1982.  Applicant:  C-LINE,  INC..  303 
Jefferson  Blvd.,  Warwick,  RI 02888. 
Representative:  Ronald  N.  Cobert,  1730 
M  SL,  NW.,  Suite  501.  Washington.  DC 
20036.  (202)  296-2900.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk],  between  points  in 
the  U.S.  (except  AK  and  HI). 

MC  142601  (Sub-9).  filed  April  28, 
1982.  Applicant:  CECO  TRANSORT. 
INC.  1400  Kensington  Rd..  Oak  Brook. 
IL  60521.  Representative:  Daniel  C 
SuUivan,  180  N.  Michigan  Ave.,  Suite 
1700,  Clricago,  IL  60601,  (312)  263-1600. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.,  under 
continuing  contract(s)  with  ITOFCA, 
Inc.,  of  Downers  Grove,  IL 

MC  148490  (Sub-18).  filed  April  21. 
1982.  AppUcanfc  CAN.  EVANS 
TRUCKING  COMPANY,  INC.,  Route  2. 
Box  39E.  Stoneville,  NC  27048-9630. 
Representative:  Harry  G.  Grubbs.  (same 
address  as  appliumt)  (919)  573-3761. 
Transporting  textile  mill  pwducts, 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contractfs) 
with  Pannill  Knitting  Company.  Inc..  of 
Martinsville.  VA. 

MC  148731  (Sub-7).  filed  April  26. 
1982.  Applicant:  MINKEVITCH 
TRUCKING  &  HAULING,  6290  S. 
HoUaday  Blvd..  Salt  Lake  City.  UT 
84121.  Representative:  Fred  J. 
Minkevitdi.  Jr..  (same  address  as 
applicant),  (801)  972-6373.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives  and  household  goods), 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Domtar 
Industries.  Inc..  of  sidiiller  Park,  IL 

MC  150301  (Sub-20),  filed  April  20, 
1982.  Applicant:  EQUITY 
TRANSPORTATION  CCM^ANY.  INC.. 
9744  E.  Fulton  Rd..  Ada.  MI  49301. 
Representative:  Edward  Malinzak.  900 
Old  Kent  Bidg..  (kand  Rapids,  MI  49603, 
(616)  45^-6121.  Transporting  general 


commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  pwints  in 
the  U.S.,  nnder  continuing  contract(8) 
with  Davidson  Rubber  Division,  Ex-Cell- 
O  Corporation,  of  Dover,  NR 

MC  151721  (Sub-5),  filed  April  23, 
1982.  Applicant:  LAUFENBERG  FEED  & 
AGRI-SERVICE,  INC..  Route  1.  Box  90- 
A,  Highland.  WI  53543.  Representative: 
Michael  J.  Wyngaard,  150  East  Gilman 
St.,  Madison.  WI  53703.  (608)  258-7444. 
Transporting  fertilizer,  fertilizer 
ingredients,  and  such  commodities  as 
are  dealt  in  or  used  by  farm  supply 
stores,  between  points  in  EL,  lA,  MN. 
andWL 

MC  156690.  filed  April  26, 1982. 
Applicant:  HEDMONT.  INC..  2706 
Bartol  Ave..  Baltimore.  MD  21209. 
Representative:  Edward  N.  Button.  635 
Oak  Hill  Ave..  Hagerstown,  MD  2174C. 
(301)  739-4860.  Transporting  lumber  and 
wood  products,  between  Baltimore,  MD, 
and  points  in  York  County,  PA,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

MC  15723a  filed  April  23. 1982. 
Applicant  NERCON  TRANSPORT, 
INC.,  3972  Fond  du  Uc  Road,  Oshkosh. 
WI  54901.  Representative:  Norman  A. 
Cooper,  145  W.  Wisconsin  Ave., 
Neenah,  WI  54956.  (414)  722-2848. 
Transporting  (1)  metal  products, 
between  points  in  Chicago,  IL  on  the 
one  hand,  and,  on  the  other,  points  in 
Fond  du  Lac.  Outagamie,  and 
Winnebago  Counties,  WL  and  (2) 
machinery  and  metal  products,  between 
points  in  Winnebago  and  Oconto 
Counties,  WL  on  the  one  hand,  and.  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

MC  157280  (Sub-1),  filed  April  23. 
1982.  Applicant  DATIM.  INC.  925  East 
Broadway.  Madison.  WI  5371& 
Representative:  James  A.  Spiegel  Olde 
Towne  Office  Park,  6333  Odana  Road. 
Madison,  WI  53719.  (808)  273-1003. 
Transporting  food  and  related  products, 
between  dtose  points  in  the  U.S.  in  and 
east  of  ND.  SD.  NE.  CO.  OK.  and  TX. 

MC  158821  (Sub-1),  filed  April  12. 
1982.  Applicant  BACHMAN 
TRANSPC«T  CORPORATION.  50  N. 
4th  St..  P.O.  Box  B98,  Reading.  PA  19603. 
Representative:  James  F.  Rehr.  (same 
address  as  appUcant)  (215)  320-7878. 
Transporting  (1)  food  and  related 
prodacts,  between  those  points  in  the 
U.S.  in  and  east  of  MN,  L\,  MO.  AR.  and 
LA.  and  (2)  such  commodities  as  are 
dealt  in  or  used  by  food  business 
houses,  between  die  facilities  used  by 
Wetteran  Incorporated,  at  points  in  the 
U.S.  (except  AK  and  HI),  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI). 


MC  159220  (Sub-2),  filed  April  28, 
1982.  Applicant  REFRIGERATED 
INTERNATIONAL  CARGO  HAULERS, 
INC.,  1170  Niagara  St.  Buffalo,  NY 
14240.  Representative:  Charies  H.  White, 
Jr..  1019  19th  St..  N.W.,  Suite  800, 
Washington.  DC  20036.  (404)  577-5100. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contaract(s)  with  Wegman  Food  Markets. 
Ina.  of  Rochester,  NY. 

MC  16029a  filed  April  28, 1982. 
Applicant  GERARD  C.  PETERS  AND 
JOHN  G.  PETERS.  d.b.a.  PETERS  BROS. 
TRUCKING,  4948  North  Oakley  Avenue, 
Chicago,  IL  60625.  Representative: 
Abraham  A.  Diamond.  29  South  La  Salle 
Street  CJiicago,  EL  60603.  (312)  236-054a 
Transporting  (1)  machinery,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  Italtractor  America  Ina. 
of  Addison.  IL  and  (2)  such 
commodities  as  dealt  in  or  used  in  the 
manufacture,  distribution  and 
installatioD  of  cable  televisioa  between 
points  in  the  U.S.,  under  con  tinning 
contact(B)  with  Cable  TV  Supply  Ca,  of 
Addison,  IL 

MC  161641,  filed  April  23, 1982. 
Applicant  R  AND  P  TRUCKING.  INC, 
P.O.  Box  167a  Covington.  GA  30209. 
Representative:  Virgil  H.  Smith,  74 
Highway  N.  Box  245,  Tyrone,  GA  30290, 
(404)  969-1980.  Transporting  p/osf/c 
articles,  between  the  facilities  used  by 
Mobil  Chemical  Company  in  the  U.S. 
(except  AK  and  HI),  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

MC  161670,  filed  April  2a  1982. 
Applicant  DORIS  J.  PEAK  d.b.a.  BLUE 
GOOSE  CHARTER  LEASING.  1004  E. 
Orangefair  Lane.  Anaheim.  CA  92801. 
Representative:  Donald  R.  Hedrick,  POB 
4334.  Santa  Ana,  CA  92702,  (714)-677- 
8107.  Transporting  passengers  and  their 
baggage  in  the  same  vehicle  with 
passengers,  in  round-trip  charter 
operations,  beginning  and  ending  at 
points  in  Los  Angeles  and  Orange 
Coimties,  CA,  and  extending  to  points  in 
AZ,  NV  and  UT. 

MC  16168a  filed  April  2a  1982. 
Applicant  J.  L  SHACKELFORD.  852 
Holcombe  Avenue,  Mobile,  AL  96eoa 
Representative:  J.  L  Shackelford,  (Same 
address  as  applicant),  (205)  473-9453.  As 
a  broker  at  Mobile,  AL  in  arranging  for 
die  transportation  of  passengers  and 
their  baggage  in  the  same  vehicle  widi 
passengers,  between  points  in  Mobile 
and  Baldwin  Counties,  AL  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  (including  AK  and  HI). 
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MC 161690,  filed  April  26. 1982. 
Applicant:  TIMBER  PRODUCTS  SALES 
CO..  OREGON  LTD.  P.O.Box  269, 
Springfield,  OR  97501.  Representative: 
Kerry  D.  Montgomery,  400  Pacific  Bldg., 
520  S.  W.  Yamhill  St.,  Portland,  OR 
97204,  (503)-22»-5275.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk,  between  points  in 
CA,  CO.  ID,  MT.  NV.  OR,  TX.  WA,  WY 
and  UT. 

Volume  No.  OP4-157 

Decided:  April  29, 1982. 
By  the  Commission,  Review  Board  No.  2, 
Members  Carieton,  Fisher,  and  Williams. 

MC  70267  (Sub-23),  filed  April  23, 
1982.  Applicant:  ECKERT  TRUCKING. 
INC.,  1090  E.  Springettsbury  Ave..  York. 
PA  17403.  Representative:  David 
2Ummerman,  (same  address  as 
applicant),  (717)  843-0995.  Transporting 
(1)  scrap  metals,  (2)  metal  products,  and 
(3)  machinery,  between  points  in  DE,  FL, 
GA.  m  IN,  MD,  MI,  NJ,  NY.  NC,  OH.  PA. 
SC,  VA,  WV.  and  DC. 

MC  124027  (Sub-19),  filed  April  26. 
1982.  Applicant:  MIDWEST  BULK.  INC^ 
001  Lyndale  Ave..  Neenah,  WI  54956. 
Representative:  Fi-ank  M.  Coyne,  25  W. 
Main  St..  Madison,  WI  53703.  (608)  255- 
1388.  Transporting  coke,  between  points 
in  Winnebago  County,  WI,  on  the  one 
hand  and,  on  the  other,  points  in  IL.  LA, 
MN,  and  those  in  the  Upper  Peninsula  of 
MI. 

MC  136827  (Sub-6).  filed  April  23, 
1982.  Applicant:  PANTIER,  INC.,  1501 
2nd  SL,  Perry,  L\  50220.  Representative: 
Larry  D.  Knox  600  Hubbell  Bldg.,  Des 
Moines.  L\  50309  (515)  244-2329. 
Transporting  chemicals,  between  points 
in  Webster  County,  lA,  on  the  one  hand, 
and.  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

MC  136247  (Sub-21),  filed  April  23. 
1982.  AppUcant  WRIGHT  TRUCKING, 
INC..  P.O.  Box  346.  303-18th  St.,  S.W, 
Jamestown,  ND  58401.  Representative: 
Richard  P.  Anderson,  P.O.  Box  2581, 
Fargo,  ND  58108,  (701)  235-330a 
Transporting  food  and  related  products, 
between  points  in  Columbia  County,  WI 
and  points  in  ND,  on  the  one  hand,  and, 
on  tiie  other,  points  in  the  U.S.  (except 
AK  and  HI). 

MC  139857  (Sub^),  filed  April  26, 
1982.  Applicant:  T.  W.  TRANSPORT, 
INC,  P.O.  Box  3347.  Spokane.  WA. 
Representative:  James  E  Wallingford. 
P.O.  Box  2847,  Spokane,  WA  99220,  (509) 
328-1252.  Transporting  ^e/7erti; 
commodities  (except  classes  A  and  B 
explosives,  and  household  goods), 
between  points  in  AZ.  CA.  CO.  ID,  MT, 
NV,  NM.  OR,  UT,  WA,  and  WY. 


MC  146807  (Sub-36),  filed  March  29. 
1982,  previously  noticed  in  the  PR  issue 
of  April  20, 1982.  and  republished  herein. 
Applicant:  S-N-W  ENTERPRISES,  INC., 
P.O.  Box  1131.  Wilkes  Barre.  PA  18702. 
^Representative:  Edward  F.  V. 
Pietrowski,  Scranton  Life  Bldg.,  Suite 
430,  Scranton.  PA  18503  (717)  34&-5761. 
Transporting  chemicals  and  related 
products,  between  points  in  CA.  NV. 
NY,  PA,  OR,  WA,  MN,  TX,  IL,  IN,  MO. 
KS,  GA,  TN,  MI  and  LA.  NOTE:  The 
purpose  of  this  republication  is  to  reflect 
the  full  scope  of  the  authority  sought 

MC  148597  (Sub-1),  filed  April  23, 
1982.  Applicant:  NORRIS  SUPPLY 
COMPANY,  INC.,  Box  2006,  Sparks.  NV 
89431.  Representative:  Mike  Pavlakis, 
Box  646,  Carson  City,  NV  89702  (702) 
882-0202.  Transporting /jefroyeu/n 
products,  crude  petroleum,  natural  gas 
or  gasoline,  and  coal  products,  between 
Lincoln  and  Carson  City,  and  points  in 
Humboldt,  Elko,  Pershing,  Churchill. 
Lander,  Eureka,  White  Pine,  Storey. 
Lyon.  Douglas,  Mineral,  Esmeralda,  and 
Nye  Counties,  NV,  San  Francisco,  San 
Mateo,  Alameda,  Contra  Costa,  Solano, 
Napa,  Sonoma,  Marin.  Yolo, 
Sacramento,  Sutter,  Yuba.  Colusa,  Lake. 
Mendocino,  Glenn,  Butte,  Tehama, 
Shasta,  Trinity,  Humboldt,  Del  Norte, 
Siskiyou,  San  Joaquin,  Amador. 
Calaveras,  Tuolumne,  Mariposa, 
Madera,  Fresno,  Tulare,  Kings, 
Monterey,  San  Benito,  Merced, 
Stanislaus,  Santa  Clara,  Santa  Cruz,  and 
points  in  Alpine,  Mono  and  Inyo 
Counties  west  of  U.S.  Hwy  395,  east  of 
U.S.  Hwy  6  and  south  of  Bishop,  CA, 
and  Klamath  County,  OR. 

MC  155487,  filed  April  22, 1982. 
Applicant:  BUR-COLD  EXPRESS,  INC, 
P.O.  Box  3192,  Brownsville,  TX  7852a 
Representative:  Kenneth  R.  Hoffman, 
1600  W.  38th  St.,  Suite  410,  Austin.  TX 
78731  (512)  451-7409.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
IN,  L\,  LA,  MN,  OK.  TX.  and  WI,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK,  HL  CO,  ID,  MT,  NE. 
NV,  ND,  OR,  SD,  UT,  WA.  and  WY). 

MC  155637.  filed  April  12, 1982. 
Applicant  DAVID  STEIN  d.b.a. 
DISTRIBUTION  SERVICES,  INC.,  3663 
Route  60  East  Barboursvill«.  WV  25504. 
Representative:  Homer  Hanna  1510 
Kanawha  Blvd.  East  Charleston,  WV 
25311  (304)  342-2137.  Transporting 
cleaning  compounds,  prepared  foods, 
food  supplements,  and  personal  care 
products,  between  Pittsbui^  PA, 
Chicago,  IL,  Atlanta,  GA,  and  points  in 
Middlesex  County,  NJ,  on  the  one  hand, 
and,  on  the  other,  points  in  WV,  OH, 
KY,  PA.  VA.  NC  SC  GA.  AL,  TN.  MS, 


IN.  and  FL,  under  continuing  contract(8) 
with  Shaklee  Corporation,  of  San 
Francisco,  CA. 

MC  158617,  filed  April  23, 1982. 
Applicant:  TENAJA  TRANSPORT,  INC, 
s2111  Clark  Lane,  Redondo  Beach.  CA 
0027&  Representative:  William  A. 
Phelps,  Jr.  (same  address  as  applicant) 
(213)  633-0494.  Transporting  [1)  forest 
products.  (2)  clay,  concrete,  glass  and 
stone  products,  (3)  commodities  which 
because  of  their  size  or  weight  require 
the  use  of  special  handling  or 
equipment  (4)  building  materials,  (5) 
construction  equipment,  (6)  rubber  and 
plastic  products,  (7)  lumber  and  wood 
products,  (7)  furniture  and  fixtures,  (8) 
machinery,  (9)  metal  products  and 
electrical  equipment,hetween  points  in 
the  U.S.,  imder  continuing  contract(s) 
with  Pacific  Frames,  Inc.,  of  Los 
Angeles,  CA;  Standun,  Inc.,  of  Compton. 
CA;  C.G.I.  Systems,  of  Paramount  CA; 
Willoughby-Norris  Construction  Co..  of 
Hermosa  Beach,  CA,  and  Dick  Cepek. 
Inc.,  of  SouUi  Gate,  CA. 

MC  160657,  filed  April  20, 1982. 
Applicant  A  AND  B  TRUCKING,  INC. 
Highway  17A  North  P.O.  Box  582, 
Summerville,  SC  29483.  Representative; 
Joseph  M.  Epting,  P.O.  Box  11414, 
Columbia,  SC  29211  (803)  799-9427. 
Transporting  wrecked  and  disabled 
vehicles  and  scrap  metal  between 
points  in  Richmond  County,  GA  and 
points  in  Charleston  and  Georgetown 
Counties.  SC  under  continuing 
contract(s)  with  Automotive  Recycling 
Company,  a  division  of  Addlestone 
International  Corporation,  of  Augusta, 
GA. 

MC  160847,  filed  April  20, 1082. 
Applicant  SCOTT  CARTAGE  CO., 
INC,  P.O.  Box  716.  Midlothian.  IL  6044S. 
Representative:  Richard  A.  Kerwin,  180 
North  LaSalle  St,  Chicago,  IL  60601, 
(312)  332-5106.  Transportation  pVastic 
products,  between  points  in  Cook 
County,  IL.  on  the  one  hand,  and,  on  the 
other,  points  in  IN,  KS,  MI,  MN,  MO, 
MD,  OH,  PA.  TX,  and  WI. 

MC  181597.  filed  April  20, 1982. 
Applicant  SARAH  LEE  RICHARDSON, 
1300  Warwick  Dr.,  P.O.  Box  325,  Marion, 
SC  29571.  Representative:  William  H. 
Seals,  P.O.  Box  1041,  Marioa  SC  29751. 
(803)  423-5122.  To  operate  as  a  broker, 
at  Marion,  SC,  in  arranging  for  the 
transportation  ot  passengers  and  their 
baggage,  between  points  in  SC,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S. 

MC  161607,  filed  April  20, 1982. 
Applicant  J.  E  SAWYER  TRUCKING, 
INC.,  2206  Shannon  Drive,  Valparaiso, 
IN  46383.  Representative:  John  B. 
Sawyer  (same  address  as  applicant) 


(219)  462-4779.  Transportating  lumber 
and  wood  products,  between  points  in 
CA,  ID,  OR,  and  WA.  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

MC  161647,  filed  April  23, 1982. 
Applicant:  CORE.  LTD.,  336  State  St., 
North  Haven,  CT  06473.  Representative: 
John  E.  Fay,  663  Maple  Ave.,  Hartford. 
CT  06114,  (203)  525-2661.  Transporting 
beverages  and  containers,  between 
points  in  Hartford  County,  CT,  on  the 
one  hand,  and,  on  the  other,  points  in 
MA,  NH.  NJ,  PA.  and  RI.  under 
continuing  contract(8)  with  Pepsi  Cola 
Bottling  Co.  of  Hartford/Springfield.  Inc. 
of  Windsor,  CT. 
Agatha  L.  Mergeoovich, 
Secretary. 
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[VoluiiM  Na  78] 

Motor  Carriers;  Permanent  Authority; 
Republications  of  Grants  of  Operating 
Riglrts  Auttiority  Prior  to  Certification 

The  follovdng  grants  of  operating 
rights  authorities  are  republished  by 
order  of  the  Commission  to  indicate  a 
broadened  grant  of  authority  over  that 
previously  notice  in  the  Federal 
Register. 

An  original  and  one  copy  of  petitions 
for  leave  to  intervene  must  be  filed  with 
the  Commission  within  30  days  after  the 
date  of  this  Federal  Register  notice. 
Such  pleadings  shall  address 
specifically  the  issue(8)  indicated  as  the 
purpose  for  republication. 

MC  107151  (Sub-30),  (republications), 
filed  June  19, 1981  published  in  Federal 
Register,  and  republished  this  issue. 
Applicant:  H.  F.  JOHNSON,  INC..  P.O. 
Box  1435,  Billings,  MT  59103. 
Representative:  Donald  L  Sand  (same 
address  as  applicant).  The  Commission, 
by  decisions  of  Review  Board  2,  decided 
November  16. 1981  served  December  2, 

1981  and  division  2,  decided  March  4. 

1982  served  March  10, 1982,  found  that 
the  present  and  future  public 
convenience  and  necessity  require 
operation  by  applicant  as  a  common 
carrier,  by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular  routes, 
transporting  petroleum  and  petroleum 
products,  between  points  in  Montana, 
North  Dakota.  South  Dakota.  Wyoming, 
Colorado,  Utah,  Idaho,  and  Washington. 
Condition:  To  the  extent  that  the 
certificate  in  this  proceeding  authorizes 
the  transportation  of  liquefied  petroleum 
gas,  it  will  expire  5  years  from  the  date 
of  issuance.  Applicant  is  fit.  willing  and 
able  properly  to  perform  the  granted 
service  and  to  conform'  to  statutory  and 
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administrative  requirements.  The 
purpose  of  this  republication  is  to  reflect 
the  broader  scope  of  authority  which 
was  granted. 

By  the  Commission,  Heber  P.  Hardy, 
Director,  Office  of  Proceedings. 
Agatlui  L  Mergenovidi, 
Secretary. 

(FR  Doc  S2-12441  FUfld  S-6-82:  8:W  amj 
BHJJNQ  COK  703S-«1-« 


[Volume  Na  2S3] 

Motor  Carriers;  Permanent  AuttuNlty 
Decisions;  Restriction  Removals; 
Decision44otic« 

Decided  April  30, 1962. 

The  following  restriction  removal 
applications,  filed  after  December  28, 
1980,  are  governed  by  49  CFR  1137.  Part 
1137  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  PSL 
86747. 

Persons  wishing  to  file  a  conmient  to 
an  appUcation  must  follow  the  rules 
under  49  CFR  1137.12.  A  copy  of  any 
application  can  be  obtained  fi^m  any 
applicant  upon  request  and  payment  to 
applicant  of  $10.00. 

Amendments  to  the  restriction 
removal  applications  are  not  allowed. 

Some  of  the  applications  may  have 
been  modified  prior  to  publication  to 
conform  to  the  special  provisions 
applicable  to  restriction  removal. 
CANADIAN  CARRIER  APPUCANTS:  In 
the  event  an  application  to  transport 
property,  filed  by  a  Canadian  domiciled 
motor  carrier,  is  unopposed,  it  will  be 
reopened  on  the  Commission's  own 
motion  for  receipt  of  additional  evidence 
and  further  consideration  in  light  of  the 
record  developed  in  Ex  Parte  No.  MC- 
157,  Investigation  Into  Canadian  Law 
and  Policy  Regarding  Applications  of 
American  Motor  Carriers  For  Canadian 
Operating  Authority. 

Findings 

We  find,  preliminarily,  that  each 
applicant  has  demonstrated  that  its 
requested  removal  of  restrictions  or 
broadening  of  unduly  narrow  authority 
is  consistent  with  the  criteria  set  forth  in 
49  U.S.C  10922(h). 

In  the  absence  of  comments  filed 
within  25  days  of  publication  of  this 
decision-notice,  appropriate  reformed 
authority  will  be  issued  to  each 
applicant.  Prior  to  beginning  operations 
under  the  newly  issued  authority, 
compliance  must  be  made  with  the 
normal  statutory  and  regulatory 
requirements  for  common  and  contract 
carriers. 


By  the  Commissioa  Restriction  Removal 
Board.  Members  Shaffer.  Ewing.  and 

Williams. 

Agatlu  L.  MetSenovidi, 

Secretary. 

MC  217  (Sub-28)X  filed  March  19, 
1982.  Applicant:  POINT  TRANSFER. 
INC.,  P.O.  Box  1441  Station  C.  Canton. 
OH  44708.  Representative:  John  P. 
McMahon,  100  East  Broad  Street. 
•  Columbus,  OH  43215.  Lead  and  Subs  3, 

4,  5,  6, 11  and  21  (1)  remove  all 
exceptions  other  than  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk  from  general 
commodities  authority,  lead  and  Subs  3. 

5,  and  6;  (2)(a)  allow  service  at  all 
intermediate  pointa  on  regular  routes, 
(b)  broaden  off-route  points  fitim 
Bethany,  WV  to  Brooke  County, 
Youngstown.  OH  to  Mahoning  and 
Trumbull  Counties;  Elizabeth.  Glassport. 
McKeesport,  West  fJewton.  Mars. 
Callery.  Evans  City  and  Ellwood  City. 
PA  to  Allegheny,  Westmoreland,  Butler, 
and  Lawrence  Counties,  PA  and  Sodus 
and  Palmyra,  NY  to  Wayne  County.  NY 
and  (c)  remove  restriction  to  service  at 
named  NY  off-route  points  for  pick-up 
only,  lead;  (3)  off-route  point  service  at 
plantsite  (Darrowville,  OH)  to  Summit 
County.  Sub  3,  (4)  New  Galilee.  PA  and 
points  within  5  miles  thereof  to  Beaver 
and  Lawrence  Counties.  PA.  Sub  4;  (5) 
remove  restriction  limiting  traffic 
moving  from.  to.  or  through  New  Galilee. 
PA  and  points  within  five  miles  thereof. 
Sub  6;  (6)  facilities  at  Bums  Habor. 
Porter  County.  IN  to  Porter  County,  Sub 
5,"  (7)  remove  originating  at/destined  to 
restriction.  Sub  5.  (8)  broaden 
automobile  bodies,  wrecked  or  scrapped 
to  "waste  or  scrap  metals  not  identified 
by  industry  producing".  Sub  11;  precast 
building  components  and  prefabricated 
building  modules  to  "buildings  and 
building  materials,"  Sub  21F,  part  (1);  (9) 
facilities  at  Summit  County,  OH  to 
Summit  County,  Sub  21;  (10)  to  radial 
authority,  lead  and  Sub  11.  (11) 
household  goods  and  general 
commodities  (except  ^ose  of  unusual 
value,  classes  A  and  B  explosives, 
conunodities  in  bulk,  commodities 
requiring  special  equipment  and  those 
injurious  or  contaminating  to  other 
lading  to  "household  goods  and  general 
commodities  (except  classes  A  and  B 
explosives  and  commodities  in  bulk). 
Sub  4. 

MC  35320  (Sub-6e6)X.  filed  March  29. 
1982.  Applicant  T.I.M.E.-DC  INC..  2596 
74th  St,  P.O.  Box  2550.  Lubbock.  TX 
79408.  Representative:  John  T.  Coon 
(same  address  as  applicant).  Lead 
certificate  (1)  (a)  remove:  except  those 
of  unusual  value,  commodities  in  bulk, 
those  requiring  special  equipment  those 
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injurious  or  contaminating  to  other 
lading,  articles  requiring  other  than  van- 
type  equipment,  livestock,  cotton, 
cigaretts,  intoxicating  beverages,  sand, 
gravel,  coal  and  automobiles,  from 
general  commodities  (with  exceptions); 
(b]  broaden:  perishable  food  products 
requiring  refrigeration  in  transit  dairy 
products,  fruits,  fresh  and  dried, 
vegetables,  milk,  packing-house 
products  and  supplies,  to  "food  and 
related  products";  cosmetics,  toilet 
preparations,  and  beauty  supplies,  to 
"chemicals  and  related  products";  grains 
and  seeds,  in  bulk,  during  a  specific 
season  each  year,  and  natural  stone  and 
volcanic  cinders,  in  bulk,  to 
"commodities  in  bulk";  wool  and 
mohair,  water  well  equipment,  casings, 
generators,  motors  and  transformers, 
pole  line  construction  materials  and 
machinery,  civilian  conservation 
corporation  supplies  and  construction 
equipment  and  machinery,  materials, 
supplies  and  equipment  incidental  to  or 
used  in  the  construction,  development, 
operation  and  maintenance  of  facilities 
for  the  discovery,  development  and 
production  of  natural  gas  and  pefroleum 
to  "textile  mill  products,  machinery, 
building  materials  and  mercer 
commodities";  lard  substitutes,  glass, 
pecans  and  petroleum  products  to  "day, 
concrete,  glass  or  stone  products,  food 
and  related  products,  and  petroleum, 
natiu-al  gas  and  their  products";  (2)  (a) 
authorize  service  on  all  intermediate 
points,  regular  routes;  (b)  change  one- 
way to  radial  authority,  irregular  routes; 
(3)  expand:  (a)  off-route  points  within 
five  miles  of  specified  routes  between 
Hill,  NM,  and  the  NM-TX  State  line,  to 
points  in  El  Paso  County,  TX  and  Dona 
Ana  County,  NM  (regular  route  #34);  (b) 
points  in  AZ  within  25  miles  of  Routes 
Number  9  to  13  inclusive,  to  points  in 
Cochise,  Gila,  Graham,  Greenlee, 
Maricopa,  Pima,  Santa  Cruz,  Yavapai 
and  Yuma  Counties,  AZ;  (c)  points  in 
that  part  of  NM  within  three  miles  of 
U.S.  Highway  70  .  .  .,  U.S.  Highway  80 
and  New  Mexico  Highway  478 ....  to 
Hidalgo,  Luna,  Dona  Ana  Counties,  NM; 
(d)  points  in  CA  on  and  within  ten  miles 
of  U.S.  Highway  80  and  points  within  10 
miles  of  U.S.  Highway  70  between  Indio 
and  Los  Angeles  to  Los  Angeles, 
Orange,  Riverside  and  San  Bernardino 
Counties,  CA;  (e]  points  within  125  miles 
of  Oklahoma  City,  OK  to  all  points  in 
Oklahoma  except  those  in  Ottawa, 
Texas  and  Cimarron  County,  OK;  (4) 
remove  various  restrictions  such  as:  the 
transportation  of  arbon  black  only; 
restricted  to  pick-up  and  delivery  of 
commodities  other  than  household 
goods  as  defined  by  the  Commission: 
restricted  to  traffic  moving  from  El  Paso, 


TX,  and  restricted  to  delivery  of  empty 
milk  containers;  originating  at  and/or 
destined  to  restrictions. 

MC  87928  (Sub-56)X.  filed  April  12, 
1982.  Applicant:  WEBBER  TRANSPORT 
CO.,  885  U.S.  Route  1,  Avenel.  NJ  07001. 
Representative:  Eugene  C.  Ewald,  100 
West  Long  Lake  Road,  Suite  102, 
Bloomfield  Hills,  MI  48013.  Sub-Nos.  53X 
and  55:  (1)  replace  Naperville  with 
DuPage  County.  BL  in  Sub  53X  (part  64); 
(2)  broaden  commodity  description  from 
automobiles,  trucks,  and  chassis,  new. 
used,  unfinished  and/or  wrecked  to 
"motor  vehicle"  in  Sub  55;  (3)  remove 
the  restrictions  limiting  traffic  to  that  in 
initial"  and  "in  secondary"  movements, 
"in  truckaway  and  driveway  service" 
and  to  that  having  an  immediately  prior 
movement  by  rail  in  Sub  55;  and  (4) 
change  one-way  to  radial  authority  in 
Sub  55. 

MC  121589  (Sub-12)X,  filed  March  30. 
1982.  Applicant:  N  *  W  TRANSFER. 
INC.,  P.O.  Box  188,  Nehawka,  NE  68413. 
Representative:  James  F.  Crosby  & 
Associates,  7363  Pacific  Street,  Suite 
210a  Omaha;  NE  68114.  Subs  2.  3,  5F, 
6F,  and  7.  Broaden:  general  commodities 
with  exceptions,  to  "general 
commodities  (except  classes  A  and  B 
explosives  and  household  goods  as 
defined  by  the  Commission]"  (Sub  2);  to 
radial  auUiority  (Subs  3,  5F,  and  6F]; 
drainage  systems  and  irrigation 
equipment,  and  grain  bins  to  "metal 
products  and  machinery"  (Sub  3);  iron 
and  steel  articles  to  "metal  products" 
(Subs  5F  and  7);  grain  and  grain 
products,  in  bags,  to  "food  and  related 
products"  (Sub  6F);  off-route  points 
(regtilar  route)  of  Avoca  and  Nehawka. 
NE  to  Cass  and  Otoe  Counties,  NE; 
Manley.  NE  to  Cass  County,  NE;  Cook, 
NE  to  Johnson  County,  NE;  Otoe. 
Talmage,  Pahnyra,  and  Unadilla,  NE  to 
Otoe  County,  NE;  Springfield,  NE  to 
Sarpy  County,  NE;  and  Ohama,  NE 
(irregular  route)  to  Washington, 
Dou^as,  Sarpy  and  Cass  Counties.  NE, 
and  Pottawattamie  and  Mills  Counties. 
LA  and  points  in  Butler,  Seward,  Saline 
Counties,  NE  east  of  NE  Hwy  15  to  the 
entire  county,  (Sub  2);  Carthage,  MO  to 
Jasper  County,  MO;  and  Kansas  City, 
MO  to  Jackson,  Cass,  Clay  and  Platte 
Counties,  MO  and  Wyandotte,  Johnson 
and  Leavenworth  Counties,  KS  (Sub  3); 
Omaha,  NE  to  same  counties  as  Sub  2 
and  Fergus  Falls.  MN  to  Otter  Tail 
County,  MN  (Sub  6F);  remove  "(except 
Nebraska  City)"  from  points  in  Otoe 
County,  NE  (Sub  3). 

MC  136699  (Sub-2)X,  filed  April  22, 
1982.  Applicant:  ROBERT 
ASCHENBRENNER.  d.b.a.  BOB'S 
TRUCKING.  P.O.  Box  37,  Surrey.  ND 
58785.  Representative:  Harris  P.  Kenner, 


Box  970. 615  South  Broadway,  Minot. 
ND  58701.  Sub  1  permit,  broaden  (1)  to 
"such  commodities  as  are  used  in  the 
manufactiu%  and  distribution  of  non- 
alcohohc  beverages;"  from  non- 
alcoholic beverages  in  cans,  glass 
beverage  containers,  and  sugar  in  bags; 
and  (2)  to  "between  points  in  the  U.S.," 
under  continuing  confract8(s)  with  the 
named  shipper. 

MC  144617  (Sub-l)X.  filed  April  20, 
1982.  Applicant-  AUSTIN  TRUCKING 
COMPANY,  INC..  14  West  Morgan 
Street,  Austin,  IN  47102.  Representative: 
Donald  W.  Smith,  P.O.  Box  40248, 
Indianapolis,  IN  40240.  Lead  permit 
broaden  (1)  to  "food  and  related 
products,  and  equipment  materials  and 
supplies  used  in  the  manufacture  of  food 
and  related  products,"  from  (a)  canned 
goods  (except  frozen)  and  (b)  materials, 
equipment  and  supplies  used  in  the 
manufacture  and  distribution  of  canned 
goods  (except  commodities  in  bulk);  and 
(2)  to  "between  points  in  the  U.S.," 
under  continuing  contract(s)  with  the 
named  shipper. 

MC  147576  (Sub-l)X,  filed  April  26, 
1982.  Applicant:  AWC 
TRANSPORTATION  INC,  2113  West 
30th  St,  Jacksonville,  FL  32209. 
Representative:  Martin  Sack,  Jr.,  203 
Marine  National  Bank  Bldg.,  311  W. 
Duval  St,  Jacksonville,  FL  32202.  Lead 
certificate:  broaden  to  county-wide 
authority:  facilities — Jacksonville,  to 
Duval,  Nassau,  Baker,  Bradford,  and 
Qay  Counties,  FL 

MC  148649  (Sub-l)X,  filed  April  16, 
1982.  Applicant:  H  &  W  INC.,  2411  La 
Fayette  Parkway,  Opelika,  AL  36801. 
Representative:  William  P.  Jackson,  P.O. 
Box  1240.  Arlington,  VA  22210.  Lead 
permit  broaden  ^1)  lumber  to  "lumber 
'and  wood  products"  (2)  to  between 
points  in  the  U.S.  (except  AK  and  HI) 
under  continuing  confract(s)  with  a 
named  shipper. 

[FR  Doc  az-12442  FUed  t-0-82:  ac4S  am) 
MUMQ  CODE  703S-41-II 


[Finance  Docket  Na  29896] 

Dakota  Rail,  Inc^  Exemption; 
Correction 

AOENCV:  Interstate  Commerce 
Conunission. 

ACTION:  Notice  of  exemption — 
Correction. 

summary:  This  document  is  to  correct 
the  notice  in  this  proceeding  previously 
published  on  April  29, 1982,  at  47  FR 
18441.  Under  49  U.S.C.  10505,  the 
Interstate  Commerce  Commission 
exempted  the  operation  by  Dakota  Rail, 
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Inc..  of  certain  track  in  South  Dakota 
from  prior  approval  under  49  U.S.C 
10901. 

The  effective  date  given  for  the 
exemption  was  incorrectly  published  as 
May  28, 1982.  with  petitions  to  reopen  to 
be  filed  by  May  19, 1982.  The  correct 
date  of  effectiveness  for  the  exemption 
is  April  29, 1982,  with  petitions  to  reopen 
to  be  filed  by  May  19, 1982. 
DATES:  lliis  notice  is  corrected  to  read: 
Exemption  effective  on  April  29. 1982. 
Petitions  to  reopen  must  be  filed  by  May 
19,1982. 

RM  FURTHER  INFOIIMATKNI  CONTACT: 

Louis  E.  Gitomer,  (202)  275-7245. 
Agatfia  L  Mecgenovidi, 

Secretary. 

(FK  Doc  tOrMnn  FUed.5-e-a£  8:45  am) 
MUMQ  CODE  7U».«1-II 


(Ex  Parte  Na  346  (Sub-7)] 

RaibtMd  Exemption;  Export  Coal 

agency:  Interstate  Commerce 
Commission. 

ACTKNc  Notice  of  oral  argument  on 
proposed  exemption. 

summary:  This  proceeding  involves  the 
possible  full  or  partial  exemption  of 
export  co€iI  from  regulation.  Because  of 
its  importance,  oral  argument  «vill  be 
heard  on  June  16. 1982.  The  filing  of 
supplemental  written  statements  on 
certain  other  issues  is  also  being 
permitted. 

DATES:  The  oral  argument  will  be  heard 
at  9:30  a  jn.  on  June  16, 1982. 
Notification,  by  letter  or  telephone,  of 
participation  in  the  oral  argument  must 
be  received  by  June  4, 1982. 
Supplemental  statements  must  be 
received  by  Jime  4, 1982. 

ADDRESS:  The  oral  argument  will  be 
heard  in  Hearing  Room  A  at  the 
Interstate  Commerce  Commission 
Building,  12th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

If  you  desire  to  participate,  please 
inform:  James  R  Bayne,  Assistant 
Secretary,  Interstate  Commerce 
Commission.  Room  2215, 12th  St  ft 
Constitution  Ave.,  N.W..  Washington. 
D.C.  20423. 

Send  an  original  and  if  possible.  15 
copies  of  supplemental  written 
statements  to:  Room  5340,  Interstate 
Commerce  Commission.  Washington. 
D.C  20423. 

FOR  FURTHER  MFORMATKM  CONTACT 

On  Oral  Argument  James  H.  Bayne, 
(202)  275>7429. 

On  Supplemental  Statements: 
Principal  Attorney.  Section  of  Rates, 
(202)  275-7277. 


rARY  INFORMATION:  This 
proceeding  involves  the  possible  full  or 
partial  exemption  of  export  coal  from 
regulation.  Because  of  its  importance, 
oral  argument  will  be  heard  on  June  16, 
1982.  Participation  is  not  limited  to 
parties  who  filed  written  comments 
earlier  in  response  to  the  notice  of 
proposed  exemption,  published 
September  4, 1981  (46  FR  44529). 

Parties  wishing  to  appear  at  oral 
argument  are  requested  to  focus  on  the 
topics  in  the  Appendix  and  to  inform  the 
Secretary's  Office  in  advance  of  the 
specific  topic*  they  will  address.  We 
contemplate  allowing  petitioners  and 
opponents  each  a  total  oilVt  hours  for 
their  respective  presentations. 

When  an  organization  or  individual 
notifies  us  tiiat  it  wishes  to  make  an  oral 
presentation,  it  should  also  indicate  a 
telephone  niunber,  whether  the 
appearance  is  in  support  of  or  in 
opposition  to  the  exemption,  and  die 
amount  of  time  sought  Those  with 
similar  interests  should  designate  a 
single  spokesman  to  advance  their 
views.  A  schedule  of  appearances  and 
presentation  times  will  be  made 
available  before  the  argument 

We  especially  encourage  the 
participation  of  small  entities  and  have 
directed  our  Office  of  Communications 
to  ensure  suffidentiy  wide  publicity 
through  the  trade  associations  and  the 
trade  press  to  bring  this  matter  to  their 
attention. 

Additionally,  we  are  concerned  that 
there  may  be  gaps  in  the  record  For  this 
reason  interested  parties  may 
supplement  the  record  by  June  4. 1982  on 
die  following: 

1.  To  what  extent  are  railroads  tied  to 
pre-Staggers  Act  contracts  for  export 
coal?  In  addition,  what  percentagie  of 
e^qiort  coal  is  deUvered  to  foreign 
customers  who  are  tied  to  long-term 
purchasing  contracts  with  particular 
mines,  especially  those  widi  only  one 
transportation  source? 

2.  Is  the  United  States  the  dominant 
supplier  of  metallurgical  ("met")  coal? 

a.  What  are  the  shares,  by  country,  of 
world  met  coal  exports,  production,  and 
reserves? 

b.  What  is  the  likelihood  of  innovation 
rendering  met  coal  less  crucial  to  the 
coking  process? 

c.  Can  foreign  coal  be  substituted  for 
American  coal  in  the  coking  process? 

3.  Is  there  significant  competition  in 
the  woiid  market  for  steam  coal? 

a.  Is  there  one  world  market  or  is 
worid  trade  divided  into  submarkets, 
such  as  Eastern  Eurpoe  and  the  Pacific 
Rim  countries? 

b.  If  there  are  several  distlAct 
submarkets,  do  die  same  countries 
supply  each  market?  If  not  are  diere  any 


trade  barriers  which  preclude  wider 
competition,  and  if  so.  how? 

a  What  premium  will  foreign  buyers 
pay  for  the  perceived  reliability  of  U.S. 
coal? 

d  Are  there  capacity  constraints  in 
other  countries?  What  is  the  probable 
degree  of  competition? 

e.  Do  the  Norfolk  and  Western 
Railroad  and  the  CSX  maintain  routing 
restrictions  that  effectively  limit 
shippers  on  either  line  to  the  ports 
served  by  that  line? 
(49  U.S.C.  10321. 10605.  and  S  U&C  553) 

Decided:  May  3. 1982. 

By  tlie  CcMnmissioa  Chainnan  Tasrlor.  Vice 
Chainnan  Gilliam,  Conunissioaers  Greaham. 
Steirett  and  Andre. 

Agatha  L  Meijujuurich. 
Secretary. 

Appendix— Topics  Wfaicfa  May  Be 
Addressed  at  OnlHearing 

1.  Competition:  For  exanqile.  is  the 
worid  maricet  for  coal  and  other  energy 
sources  suffidentiy  competitive  to 
prevent  railroads  from  significantiy 
increasing  their  coal  rates?  Are  there 
effective  intermodal  or  ihtramodal 
transportation  fdtematives  available  to 
the  shippers  of  export  coal  which  would 
tend  to  prevent  railroads  from 
significantiy  increasing  rates? 

2.  Effect  on  Market  for  Dometic  Coal- 
For  exanq)le.  to  i^iat  extent  if  any. 
would  the  deregulation  of  export  coal 
affect  the  price  and  consumption  of 
domestic  coal? 

3.  Effect  on  Volume  of  Export 
Movement  For  example,  if  the 
exemption  is  granted,  would  rail  rates 
for  e^qport  coal  tend  to  increase?  If  so. 
would  hi^er  coal  rates  affect  the 
volume  of  coal  exports? 

The  Department  of  Justice  has  taken 
that  position  that  abuse  of  market  power 
does  not  occur  unless  coal  output  is 
reduced.  Please  comment  on  this.  Are 
there  other  definitions  of  abuse  of 
market  power  which  we  should 
consider? 

4.  Effect  on  Individual  Mines:  For 
example,  would  the  exen^ition  affect 
high  cost  or  small  mines?  Can  mines 
divert  coal  to  die  domestic  market?  If 
the  exen^ition  is  granted,  should  the 
Commission  continue  to  regulate  in  the 
areas  of  discrimination,  car  service,  war 
powers,  or  "commodities  dause" 
sections  of  die  Ad? 

(FRDoa 
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DEPARTMENT  OF  LABOR 

Employnwnt  and  Training 
Administration 

Federal-State  Unemployment 
Compensation  Pro-am;  New 
Extended  Benefit  Period  in  ttie  State 
of  Delaware 

This  notice  announces  the  beginning 
of  a  new  Extended  Benefit  Period  in  the 
State  of  Delaware,  effective  on  April  18, 
1982. 

Badcground 

The  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970  (26  U.S.C.  3304  note)  established 
the  Extended  Benefit  Program  as  a  part 
of  the  Federal-State  Unemployment 
Compensation  Program.  The  Extended 
Benefit  Program  takes  effect  during 
periods  of  high  unemployment  in  a 
State,  to  furnish  up  to  13  weeks  of 
extended  unemployment  benefits  to 
eligible  individuals  who  have  exhausted 
their  rights  to  regular  unemployment 
benefits  under  permanent  State  and 
Federal  unemployment  compensation 
laws.  The  Act  is  implemented  by  State 
unemployment  compensation  laws  and 
by  Part  615  of  Title  20  of  the  Code  of 
Federal  Regulations  (20  CFR  Part  615). 

In  accordance  with  section  203(d)  of 
the  Act  each  State  unemployment 
compensation  law  provides  that  there  is 
a  State  "on"  indicator  in  the  State  for  a 
week  if  the  head  of  the  State 
unemployment  security  agency 
determines  that,  for  the  period 
consisting  of  that  week  and  the 
immediately  preceding  12  weeks,  the 
rate  of  insured  employment  under  the 
State  unemployment  compensation  law 
equalled  or  exceeded  the  State  trigger 
rate.  The  Extended  Benefit  Period 
actually  begins  with  the  third  week 
following  the  week  for  which  there  is  an 
"on"  indicator.  A  benefit  period  will  be 
in  effect  for  a  minuimum  of  13 
consecutive  weeks,  and  will  end  the 
third  week  after  there  is  an  "off" 
indicator. 

Determinations  of  "on"  Indicator 

The  head  of  the  employment  security 
agency  of  the  State  named  above  has 
determined  that  the  rate  of  insored 
unemployment  in  the  State,  for  the 
period  consisting  of  the  week  ending  on 
April  3, 1982,  and  the  immediately 
preceding  12  weeks,  rose  to  a  point  that 
equals  or  exceeds  the  State  trigger  rate, 
so  that  for  that  week  there  was  an  "on" 
indicator  in  the  State. 

Therefore,  a  new  Extended  Benefit 
Period  conunenced  in  the  State  with  the 
week  beginning  on  April  18, 1982. 


Infonnatioa  for  Claimants 

The  duration  of  extended  benefits 
payable  in  a  new  Extended  Benefit 
Period,  and  the  terms  and  conditions  on 
which  they  are  payable,  are  governed  by 
the  Act  and  the  State  unemployment 
compensation  law.  The  State 
employment  security  agency  will  furnish 
a  written  notice  of  potential  entitlement 
to  extended  benefits  to  each  individual 
who  has  established  a  benefit  year  in 
the  State  that  will  expire  after  the  new 
Extended  Benefit  Period  begins,  and 
who  has  exhausted  all  rights  imder  the 
State  unemployment  compensation  law 
to  regular  benefits  before  the  beginning 
of  the  new  Extended  Benefit  Period.  20 
CFR  615.13(d)(1).  The  State  employment 
security  agency  also  will  provide  such 
notice  promptly  to  each  individual  who 
exhausts  all  rights  under  the  State 
unemployment  compensation  law  to 
regular  benefits  during  the  Extended 
Benefit  Period,  including  exhaustion  by 
reason  of  the  expiration  of  the 
individual's  benefit  year.  20  CFR 
615.13(d)(2). 

Persons  who  believe  they  may  be 
entitled  to  extended  benefits  in  the  State 
named  above,  or  who  wish  to  inquire 
about  their  rights  under  the  Extended 
Benefit  Program,  should  contact  the 
nearest  State  employment  office  or 
unemployment  compensation  claims 
office  in  their  locality. 

Signed  at  Washington,  D.C.,  on  May  4. 
1982. 

Albert  Angrisani. 

Assistant  Secretary  of  Labor  for  EmpJoyment 
and  Training. 

[FR  Doc  Sa-US39  PIM  t-6-82:  ktS  am] 
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Office  of  Pension  and  Welfare  Benefit 
Programs 

(ProtilNtad  Transaction  Exsmption  a2-75; 
Exemption  Application  Na  D-2717] 

Exsmption  From  ttte  ProfiMtions  for 
Certain  Transactions  Involving  tfte 
Adier,  PxtOotk  k  Sheehan,  Inc.  Money 
Purchase  Pension  Plan  Located  In 
Providence,  RtMde  Island 

agency:  Department  of  Labor. 
action:  Grant  of  individual  exempti<m. 

SUMMANV:  This  exemption  would 
exempt  the  proposed  loan  of  money  by 
the  Adler.  Pollock  &  Sheehan.  Inc. 
Money  Purchase  Pension  Plan  (the  Plan) 
to  Adler.  Pollock  &  Sheehan.  Inc.  (the 
Employer),  the  sponsor  of  the  Plan. 

FOR  FURTHER  INFORMATION  CONTACR 
Louis  Campagna  of  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  G- 


4528.  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20216,  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORSUTION:  On 

March  5, 1982,  notice  was  published  in 
the  Federal  Register  (47  FR  9617)  of  the 
pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  section  406(a),  406(b)(1)  and  406(b)(2) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  from 
the  sanctions  resulting  from  the 
apphcation  of  section  4975  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  for  a 
transaction  described  in  an  application 
filed  by  the  Employer.  The  notice  set 
forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspecion  at 
the  Department  in  Washington.  D.C  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  pubUc  hearing  be  held 
relating  to  this  exemption.  The  applicant 
has  represented  that  it  has  complied 
with  the  requirements  for  notice  to 
interested  persons  as  stated  in  the 
notice  of  pendency.  No  public  comments 
and  no  requests  for  a  hearing  were 
received  by  the  Department  The  notice 
of  pendency  was  issued  and  the 
exemption  is  being  granted  solely  by  the 
Department  because,  effective 
becember  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713.  October  17. 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Generalinformatioa 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  die 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
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which  among  other  things  require  a 
fiduciary  to  dischaige  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
includipg  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  406(a)  of 
the  Act  and  section  4975(c)(2)  of  die 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR 18471. 
April  28, 1975),  and  basied  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible: 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  cmd  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly  the  restrictions  of  section 
406(a).  406(b)(1)  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  firom  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  loan  by  the  Plan  to  die 
Employer  of  $110,000,  provided  the 
terms  and  conditions  of  the  loan  are  at 
least  as  favorable  to  the  Plan  as  those 
obtainable  in  a  similar  transaction  with 
an  unrelated  party. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  exemption. 


Signed  at  Waahingtoo.  DXl.  tUa  3nl  day  of 

May  1982. 

Alan  O.  Lebowiti, 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Ixibor-Management  Services 
Administration.  Department  of  Labor.  - 
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(Applcallon  No*.  I>-3210  and  D-3211] 

Propoeed  Exemption  for  Certain 
TraneactkMW  Involving  the  BeM  System 
Trust;  Located  In  New  Yortc,  New  Yortc 

agency:  Department  of  Labor. 
ACnON:  Notice  of  Proposed  Exemption. 

PtmnAnY:  lliis  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  tiie 
Internal  Revenue  Code  of  1954  (the 
Code).  Tlie  proposed  exemption  would 
exempt  (1)  The  lease  (the  Lease)  of  a 
portion  of  cm  office  building  (the 
Building)  by  the  Bell  System  Trust  (the 
Trust)  to  Citicorp  Acceptance 
Corporation  (CAC),  a  wholly-owned 
subsidiary  of  Citicorp  which  is  a  party 
in  interest  with  respect  to  the  Trust  and 
(2)  the  future  renewal  or  extension  of 
die  Lease.  The  proposed  exemption,  if 
granted,  would  affect  Gticoip,  CAC.  the 
Trust  and  its  participants  and 
beneficiaries,  and  other  parties  involved 
in  the  proposed  transactions. 
DATES:  Written  comments  must  be 
received  by  die  Department  on  or  before 
June  17, 1962. 

ADDRESS:  All  written  comments  (at  least 
three  copies)  should  be  sent  to  the 
Office  of  Fiduciary  Standards,  Pension 
and  Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington. 
D.C.  20216.  Attention:  Application  Nos. 
D-3210  and  D-3211.  The  appUcations  for 
exemption  and  the  comments  received 
will  be  available  for  public  inspection  in 
the  Public  Documents  Room  of  Pension 
and  Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  N.W..  Washiiigton. 
D.C.  2021& 

FOR  RMTHER  RVORMATION  CONTACT: 

Mr.  Robert  Sandler  of  the  Department 
telephone  (202)  523-8195.  (lids  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INTORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  two  applications  for 
exemption  from  the  restrictions  of 
section  406(a)  of  the  Act  and  from  the 


sanctions  resulting  from  the  appUcation 
of  section  4975  of  the  Code,  by  reason  of 
section  4075(c)(1)(A)  throng  (D)  of  the    • 
Code.  The  proposed  exemption  was 
.  requested  in  appUcations  filed  on  behalf 
of  the  Trust  by  First  National  Bank. 
Dallas  (FNB).  A  Trust  investment 
manager,  pursuant  to  section  406(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code,  and  in  accordance  with 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471.  April  28, 1975). 
Effective  December  31. 1978,  section  IQZ 
of  Reoi^ganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17, 1978)  bunsferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department 

Summary  of  Facts  and  Representattoos 

The  appUcations  contain 
representations  with  regard  to  the 
proposed  exemption  wUch  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant 

1.  Tlie  Trust  is  a  group  trust  in  which 
the  assets  of  the  Bell  System  Pension 
Plan  Trust  (Pension  Han]  and  the  Bell 
System  Management  Pension  IHan  Trust 
(Management  Man.  collectively,  the 
Plans)  have  been  pooled  for  investment 
As  of  December  31. 1980.  the  Plans 
covered  approximately  1.1  million 
participants  and  had  total  assets  of 
approximately  $33.5  billion.  FNB  is  one 
of  more  than  100  independent 
investment  managers  and  trustees  diat 
have  been  retained  by  American 
Telephone  &  Telegraph  Company 
(AT&T),  the  Trust  sponsor,  to  manage 
the  assets  of  the  Trust  As  of  December 
31, 1961,  FNB  was  responsible  for  the 
management  of  approximately  $780 
million  in  Trust  assets.  $44  million  of 
which  is  invested  in  real  estate.  FNB 
will  make  all  determinations  on  the 
Plans'  behalf  regarding  the  transactions 
described  herein. 

2.  Pursuant  to  a  lease  wdiich  is  dated 
September  15, 1980,  Service  Corporation 
of  Tulsa  (the  Seller),  which  is  unrelated 
to  any  of  the  parties  involved  in  the 
transactions  discussed  herein,  leased 
approximately  2,746  square  feet  of  space 
in  the  Building  (about  3.3%  of  the  total) 
to  CAC  The  lease  was  for  an  initial 
term  of  five  years  for  a  rental  of 
$2,288.33  per  month.  It  is  represented 
that  the  terms  and  conditions  of  the 
lease  were  the  same  as  then  used  by  the 
Seller  for  leasing  space  in  the  Building  to 
all  other  tenants,  and  the  rental  was 
comparable  to  that  obtained  from  other 
tenants  in  the  Building  for  similar  space. 
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3.  By  contract  of  sale  (the  Contract) 
dated  December  17, 1981,  FNB,  acting  as 
nominee  on  t>ehalf  of  RepublicBank 
Dallas,  N.A.  (RBD).  a  trustee  of  the 
Trust,  contracted  with  the  Seller  to 
purchase  the  Building  for  the  Trust.  The 
Building  is  known  as  Lot  Three,  Block 
One,  MidAmerica  Office  Paric,  located 
in  Tulsa,  Oklahoma.  The  purchase  price 
is  $7.7  million  plus  an  additional  amount 
not  to  exceed  $50,000  which  is  incentive 
compensation  relating  to  the  Seller's 
subsequent  management  of  the  Building. 
The  Contract  provides  that  if  it  is  not 
closed  by  April  30, 1982,  the  Trust  may 
cancel  the  Contract.  If  die  Contract  is 
not  so  cancelled,  the  Tmst  will  have  to 
pay  an  additional  $20,000  at  any  closing 
so  delayed.  Upon  the  closing  of  the 
Contract,  the  Trust  will  replace  the 
Seller  as  the  lessor  under  the  pre-sale 
lease  and  the  Lease  will  become 
effective. 

4.  Citibank,  NA.,  another  wholly- 
owned  subsidiary  of  Citicorp,  is  a 
trustee  of  the  Trust  Citibank  is  not  a 
trustee  with  regard  to  any  of  the  assets 
subject  to  FNB's  discretionary  authority. 
While  CAC  is  not  a  party  in  interest 
with  respect  to  the  Trust  and  the  Plans, 
its  parent.  Citicorp,  is  a  party  in  interest 
under  section  3(14)(H]  of  the  Act  and  the 
applicant  beUeves  that  the  Lease  with 
CAC  might  constitute  an  indirect  lease 
or  benefit  to  Citicorp  and  therefore  a 
prohibited  transaction  under  section 
406(a]. 

5.  It  is  possible  that  the  Lease  with 
CAC  may  be  renewed  or  extended  on 
the  expiration  of  the  initial  term.  FNB 
requests  an  exemption  to  cover  the 
possible  renewal  and  extension  of  the 
Lease  subject  to  the  conditions  that 

(a)  Any  such  renewal  or  extension 
will  be  at  rental  rates  no  less  favorable 
to  the  Trust  than  current  rental  rates 
then  charged  to  unrelated  parties  leasing 
space  in  ^e  Building,  which  shall  be  not 
less  than  the  ciirrent  rental  rate  charged 
in  Tulsa,  Oklahoma  for  similar  space  in 
buildings  of  comparable  size,  qufdity, 
facilities  and  location,  and 

(b)  Any  such  renewal  or  extension 
shall  contain  the  same  terms  and 
conditions  and  be  in  the  same  form  as 
approved  by  RBO  for  current  use  by  the 
then  manager  of  the  Building  in  leasing 
space  to  unrelated  parties. 

6.  In  summary,  the  applicant  believes 
that  the  proposed  transactions  satisfy 
the  statutory  criteria  of  section  406(a)  of 
the  Act  due  to  the  following: 

(a)  FNB,  an  independent  investment 
manager,  has  determined  that  the 
proposed  transacticHu  are  protective  of 
and  in  the  best  interests  of  the  nans' 
participants  and  beneficiaries; 


(b)  The  terms  and  conditions  of  the 
Lease  were  negotiated  at  arm's  length; 
and 

(c)  Any  renewal  or  extension  of  the 
Lease  would  be  negotiated  on  an  arm's 
length  basis  by  FNB  on  behalf  of  the 
Trust 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption  will 
be  posted  on  all  bulletin  boards 
normaUy  used  for  employee  notices  of 
all  companies  whose  employees  are 
covered  by  the  Plans  within  ten 
business  days  of  the  date  of  publication 
of  the  notice  of  pendency  in  the  Federal 
Register.  Such  notice  will  contain  a  copy 
of  the  notice  of  pendency  published  in 
the  Federal  Rej^er  and  a  statement 
advising  interested  persons  of  their 
rights  to  comment  on  the  exemption. 

General  Infbnnatkiii 

The  attention  of  interested  persons  is 
directed  to  the  following:  (1)  "The  fact 
that  a  transaction  is  the  subject  of  an 
exemption  imder  section  406(a)  of  the 
Act  and  section  4g75(c)(2)  of  the  Code 
does  not  relieve  a  fiduciary  or  other 
party  in  interest  or  disqualified  person 
fi^m  certain  other  provisions  of  the  Act 
and  the  Code,  including  any  prohibited 
transaction  provisions  to  wdiich  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)  of  the 
Act  and  section  4975(c)(1)  (E)  and  (F)  of 
the  Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible. 
In  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  ri^ts  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code. 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 


is  subject  to  an  administrative  or 
statutwy  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  tansaction. 

Written  Comments 

All  interested  penons  are  invited  to 
submit  written  comments  on  the  pending 
exemption  to  the  address  above,  within 
the  time  period  set  forth  above.  All 
comments  will  be  made  a  part  of  the 
record.  Comments  should  state  the 
reasons  for  the  writer's  interest  in  the 
pending  exemption.  Comments  received 
will  be  available  for  pubhc  inspection 
with  the  applications  for  exemption  at 
the  address  set  forth  above. 

Proposed  Exemptioa 

Based  on  the  facts  and 
representations  set  forth  in  the 
applications,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28. 1975).  If  the 
exemptioi\  is  granted,  the  restrictions  of 
section  406(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (D)  of  the 
Code  shall  not  apply  to:  (1)  The  Lease 
by  the  Trust  to  CAC;  and  (2)  the  renewal 
or  extension  of  the  Lease,  provided  that 
the  terms  and  conditions  of  tiie  Lease 
and  any  extension  or  renewal  thereof 
are  and  will  remain  at  least  as  favorable 
to  the  Trust  as  those  it  could  obtain  from 
an  unrelated  party. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 
representations  contained  in  the 
applications  are  true  and  complete,  and 
that  the  applications  accurately  describe 
all  material  terms  of  the  transactions  to 
be  consummated  pursuant  to  the 
exemption. 

Signed  at  Washington.  D.C  this  ard  day  of 
May,  198i 
Alan  D.  Labowitx, 

Assistant  AdminiBtrator  for  Fkhidary 
Standards,  Pension  and  Wei  fore  Bmefit 
Programs,  Labor-Management  Services 
Administration,  Department  of  Labor. 

[FR  Doc  S2-12S17  FIM  S-«-«2:  MS  Ui) 
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ACTION:  Notice  of  proposed  exemption. 


:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  the  sale  of  a  parcel  of  real 
property  by  the  Earth  Consultants.  Inc. 
Profit  Sharing  Plan  (the  Plan)  to  Robert 
and  Eloise  Levinson  (the  Levinsons). 
parties  in  interest  with  respect  to  the 
Plan.  The  proposed  exemption,  if 
granted,  would  affect  participants  and 
beneficiaries  of  the  Plan,  the  Levinsons. 
and  other  persons  participating  in  the 
transaction. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  June  17. 
1982. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  N.W.,  Washington. 
D.C.  20216,  Attention:  Application  No. 
D-3193.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  pubhc  inspection  in  the 
Pubhc  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  U.S. 
Department  of  Labor,  Room  N-4677. 200 
Constitution  Avenue.  NW..  Washington. 
D.C.  20218. 

RM  RIRTMER  INFOmiATKM  CONTACT: 

Alan  H.  Levitas  of  the  Department, 
telephone  (202)  523-6884.  (This  is  not  a 
toll-free  number.) 

SUPPLEMBrrARY  MFORMAT10N:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  406(a).  406  (b)(1)  and  (b)(2)  of  the 
Act  and  from  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code.  The 
proposed  exemption  was  requested  in 
an  application  filed  by  legal  counsel  for 
the  Plan,  pursuant  to  section  40e(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code,  and  in  accordance  with 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR 18471.  April  28. 1975). 
Effective  December  31, 1978.  section  102 
of  Reoi^ganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17. 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 


Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant 

1.  The  Plan  is  a  qualified  profit 
sharing  plan  maintained  by  Earth 
Consultants,  Inc.,  a  Washington 
corporation  (the  Employer).  The  Plan 
was  established  effective  August  1, 1976. 
and  currently  has  9  participants.  The 
Plan's  net  assets  were  valued  at  $155,383 
asof  July  31, 1981. 

2.  Robert  Levinson  is  currendy 
President  of  the  Employer  and  owns  60% 
of  the  outstanding  stock  issued  by  that 
corporation.  Mr.  Levinson  is  a  Plan 
participant  and  a  member  of  the  Plan's 
Administrative  Conmiittee.  Eloise 
Levinson.  Mr.  Levinson's  wife,  is  the 
Plan  Trustee. 

3.  On  May  1. 1979.  die  Plan  purchased 
for  investment  purposes  vacant  property 
located  on  the  east  side  of  136th  Place 
N.E.,  in  the  Northeasterly  portion  of  the 
city  of  Bellevue.  Washington  (the 
Property).  The  Property  was  purchased 
on  a  real  estate  contract  (the  Contract) 
from  an  imrelated  third  party  for  a  price 
of  $130,000.  The  Plan  paid  $20,000  down 
and  obligated  itself  to  make  annual 
principal  payments  of  $10,000  plus 
interest  of  10%  per  annum  every  May  1 
fOT  11  years  beginning  May  1, 198a  The 
Plan  has  made  the  following  payments 
in  connection  with  the  Property: 
downpayment  $20,000,  principal 
payments  $20,000,  interest  $21,000, 
utilities,  water  and  sewer,  $328.09,  real 
property  taxes  $2,588.28  and  legal  fees 
$160  (total  payments  $644)76.37).  An 
additional  $10,000  principal  payment 
and  $9,000  interest  payment  is  due  on 
May  1. 1982.  The.  Property  currently 
produces  no  income.  The  Property  is 
adjacent  to  a  parcel  of  realty  owned  by 
the  Levinsons. 

4.  Hie  applicant  proposes  that  the 
Levinsons  purchase  the  Property  from 
the  Plan  for  a  total  purchase  price  of 
$160.00a  *  The  terms  of  sale  will  call  for 
a  cash  payment  and  the  assumption  of 
the  Plan's  remaining  obligations  under 
the  Contract  by  the  Levinsons.  In  no 
event  will  the  cash  payment  received  by 
the  Plan  be  less  than  the  total  cash 
payments  made  by  the  Plan  in 
connection  with  the  Property. 

5.  An  appraisal  of  the  Property 
prepared  by  Leslie  W.  Eastmaa  Jr..  (Mr. 


'The  Levinsoni  propote  to  construct  an  oBIca 
building  on  the  Property. 


Eastman)  M.A.I..  dated  January  22. 1962. 
concludes  that  the  present  value  of  the 
Property  is  $160,000.  Mr.  Eastman  stated 
that  the  value  of  the  Property  is 
independent  of  the  value  of  adjacent 
property  owned  by  the  Levinsons  and 
that  the  adjacent  parcel  which  contains 
an  office  building,  has  already  been 
improved  to  its  highest  and  best  use. 

6.  The  applicant  represents  that  the 
Property  is  currendy  unproductive  and 
constitutes  a  hi^  percentage  of  the 
Plan's  assets.  Sale  of  the  Property,  as 
proposed,  would  reduce  the  cash  flow 
demand  on  the  Plan  and  consequently. 
Plan  liquidity  would  be  increased.  The 
applicant  represents  that  die  current 
real  estate  market  conditions  in  the 
Bellevue,  Washington  area  dictate  that  a 
sale  at  this  time  would  be  prudent  and 
in  the  best  interests  of  the  Plan  and  its 
participants  and  beneficiaries.  There 
would  be  no  sales  commission  paid  in 
connection  with  the  sale.  In  addition,  the 
Han  will  not  incur  additional  expenses 
incident  to  the  sale  of  the  Property. 

7.  In  siunmary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  for  an 
exemption  under  section  406(a)  of  the 
Act  because  (a)  the  sale  will  be  a  one 
time  transaction  for  cash;  (b)  the  sales 
price  of  the  Property  was  determined 
pursuant  to  an  appraisal;  (c)  the  sale 
will  enable  the  Plan  to  divest  itself  of  an 
asset  producing  no  income;  (d]  the  Plan 
will  not  have  any  real  estate 
commissions  or  fees  in  connection  widi 
the  sale;  (e)  the  sale  will  allow  the  Plan 
to  improve  its  Uquidity;  and  (f)  the 
Trustee  has  determined  that  the 
proposed  transaction  is  in  the  best 
interests  of  the  Plan  and  its  participants 
and  beneficiaries.  * 

Notice  to  Interested  Persons 

On  or  before  May  17, 1982,  notice  will 
be  given  to  aU  Plan  participants  and 
beneficiaries  by  maiL  Notice  will  also  be 
posted  at  the  Employer's  office  on  a 
bulletin  board  regularly  reviewed  by  all 
employees.  Such  notice  shall  include  a 
copy  of  the  notice  of  pendency  of  the 
exemption  as  proposed  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  rigjit  to  comment  and 
request  a  hearing  within  the  time  period 
set  forth  in  the  notice  of  proposed 
exemption. 

General  Infonnatum 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
40e(a)  of  die  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
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person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  th« 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  406(a]  of  the  Act 
and  section  4075(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  he  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Conunents  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 


procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471.  April  28. 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a),  406(b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4976  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  sale  of  the  Property  by  the  Plan  to 
the  Levinsons  provided  that  the  terms 
and  conditions  of  sale  are  at  least  as 
favorable  to  the  Plan  as  those 
obtainable  in  an  arms  length  transaction 
with  an  unrelated  party  at  the  time  of 
constmimation  of  the  transaction,  and 
further  provided  that  the  cash  payment 
received  by  the  Plan  is  no  less  than  the 
Plan's  cash  expenditures  in  connection 
with  the  Property. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction  to 
be  consimunated  pursuant  to  the 
exemption. 

Signed  at  Washington,  D.C.,  this  Srd  day  of 
May.  1982. 
Alan  O.  Lebowitx, 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  Department  of  Labor, 

(FK  Doc  az-12Sia  FUcd  5-«-«2;  ft45  am) 
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[Prohibited  Transaction  Examption  82-77; 
Examption  Application  Na  D-2919] 

Exemption  from  the  Prohibitions  for 
Certain  Transactions  Involving 
Geartwrt  Employees'  Trust  Plan 
Located  in  Fort  Worth,  Texas 

AOENCY:  Department  of  Labor. 
ACTION:  Grant  of  individual  exemption. 

summary:  This  exemption  will  permit 
the  proposed  sale  of  certain  real 
property  (the  Property)  by  the  Gearhart 
Employees'  Trust  Plan  (the  Plan)  to 
Gearhart  Industries,  Inc.  (the  Employer], 
the  sponsor  of  the  Plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Small  of  the  Office  of  Fiduciary 
Stfmdards,  Pension  and  Welfare  Benefit 
Programs,  Room  C-4526,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20216 
(202)  523-8881.  (This  is  not  a  toll-free 
niunben) 

SUPPLEMENTARY  INFORMATION:  On 

February  5, 1982,  notice  was  published 
in  die  Federal  Register  (47  FR  5511]  of 
the  pendency  before  the  Department  of 


Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  section  406(a),  406(b)(1)  and  406(b](2] 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  fit)m 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  for  the  above 
described  transaction.  The  notice  set 
forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  pubUc  hearing  be  held 
relating  to  this  exemption.  The  applicant 
has  represented  that  it  has  satisfied  the 
notification  provisions  as  set  forth  in  the 
notice  of  pendency.  No  public  comments 
and  no  requests  for  a  hearing  were 
received  by  the  Department. 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978.  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  b-ansferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  fransaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
fransaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  int««st 
of  the  participants  and  beneficiaries  of 
the  plan  £md  in  a  prudent  fashion  in 
accordance  with  section  404(a](l)(B]  of 
the  Act;  nor  does  the  fact  the 
fransaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
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section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
495(c)(1)(F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to. 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly,  the  restrictions  of 
section  408(a),  406(b)(1)  and  406(b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  cash  sale  of  the  Property  by  the 
Plan  to  the  Employer  for  $925,000 
provided  that  this  amount  is  at  least  the 
fair  market  value  of  the  Property  at  the 
time  of  sale. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application  ^ 
accurately  describes  all  material  tenns 
of  the  transaction  to  be  consiunated 
pursuant  to  this  exemption. 

Signed  at  Wasliington,  D.C..  this  3rd  day  of 
May.  1962. 

Alan  D.  Lebowkz. 

Aseistant  Administrator  for  Piduciaij 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Manageateat  Senioea 
Administration.  Department  of  Labor. 

[FK  Ddg.  aa-UKl  FlUd  B-«-8t;  Mt  aB] 
BILUNO  CODC  «C10-1»-H 


[Prohll>it«l  Transaction  Exemption  82-79; 
Exemption  Application  No.  D-3074] 

Exemption  From  the  Prohibitions  for 
Certain  Transactions  Involving  the 
Goel  Medical  Corporation  Defined 
Contribution  Pension  Plan  Located  in 
Merriville,  Indiana 

agency:  Department  of  Labor. 
ACTION:  Grant  of  individual  exemption. 

summary:  This  exemption  would 
exempt  the  sale  of  20  limited  partnership 
interests  (the  Partnership  Interests)  by 
the  Goel  Medical  Corporation  Defined 
Contribution  Pension  Plan  (the  Plan)  to 
Arun  Goel,  M.D.  (Dr.  Goel),  a 
disqualified  person  with  respect  to  the 
Plan.  Since  Dr.  Goel  and  his  wife  Sarla 
Goel,  M.D.,  are  the  only  shareholders  of 
the  employer  mainttuning  the  Plan  and 
the  only  participants  in  ^e  Plan,  there  is 
no  jurisdiction  under  Tide  I  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (die  Act),  pursuant  to  29  CFR 
2510.3(3).  However,  there  is  jurisdiction 
under  Tide  II  of  the  Act  pursuant  to 
section  4975  of  the  Internal  Revenue 
Code  of  1954  (die  Code). 
FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Linda  Hamilton  of  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington 
D.C.  2021&  (202)  523-7462.  (This  in  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  On 

March  12, 1982.  notice  was  published  in 
the  Federal  Register  (47  FR  10926)  of  the 
pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  fi<om  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4975(c)(1)  (A)  tiirough  (E)  of  die  Code, 
for  the  transaction  described  in  the 
appUcation  filed  on  behalf  of  Dr.  Goel 
and  the  Plan.  The  notice  set  forth  a 
summary  of  facts  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  pubhc  inspection  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  conmients  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  No  public 
comments  and  no  requests  for  a  hearing 
were  received  by  the  Department. 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 


solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  4975(c)(2)  of  the  Code  does  not 
relieve  a  fiduciary  or  other  party  in 
interest  or  disqualified  person  with 
respect  to  a  plan  to  which  the  exemption 
is  applicable  from  certain  other 
provisions  of  the  Code.  These  provisions 
include  any  praohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply:  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  diat  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
4975(c)(1)(F)  of  die  Code. 

(3)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  the  Code,  including 
statutory  or  administrative  exemptions 
and  transitional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  or 
transitional  rule  is  not  dispositive  of 
whether  the  transaction  is,  in  fact,  a 
prohibited  transactioiL 

Exempticm 

In  accordance  with  section  4975(c)(2) 
of  the  Code  and  the  procedures  set  forUi 
in  Rev.  Proc.  75-26, 1975-1  C.R  722,  and 
based  upon  the  entire  record,  the 
Department  makes  the  following 
determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  die 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly,  the  sanctions  resulting 
fixim  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code,  shall  not 
apply  to  die  sale  of  20  Partnershqi 
Interests  by  the  Plan  to  Dr.  Goel 
provided  that  the  amount  received  by 
the  Plan  is  not  less  than  the  fair  market 
value  of  the  Partnership  Interests  at  the 
time  of  the  sale. 
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The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington.  D.C,  this  3rd  day  of 
May,  1982. 

Alan  D.  Lebowitz, 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  Department  of  Labor. 

\FR  Doc  82-12519  Piled  5-S-e2:  S;4S  am] 
nUJMG  COOE  4S10-2S-M 


[ProMbtted  Transaction  Exemption  82-76; 
Exemption  Application  No.  D-2734] 

Exemption  From  the  Prohibitions  for 
Certain  Transactions  Involving  Internal 
Medicine  Group  of  Cape  Girardeau, 
inc.  Profit  Sharing  Plan  Located  In 
Cape  Girardeau,  Missouri 

AOENCV:  Department  of  Labor. 
action:  Grant  of  individual  exemption. 

summary:  This  exemption  permits  the 
sale  by  the  Internal  Medicine  Group  of 
Cape  Girardeau,  Inc.  Profit  Sharing  Plan 
(the  Plan)  to  Internal  Medicine  Real 
Estate  Company  (the  Partnership],  a 
partnership  composed  of  shareholders, 
officers  and  directors  of  Internal 
Medicine  of  Cape  Girardeau,  Inc.,  the 
Plan  sponsor,  of  certain  bonds  (the 
Bonds]  issued  by  Cape  Girardeau 
Doctors  Park. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  Sandler  of  the  Office  of 

Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216.  (202]  523-6195.  (This  is  not  a 
toll-free  number.] 

SUPPLEMENTARY  INFORMATION:  On 

December  18, 1961,  notice  was  published 
in  the  Federal  Registec  (46  FR  61755]  of 
the  pendency  before  the  Department  of 
Labor  (the  Department]  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  section  406(a].  406(b)  (1)  and  (2)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  from  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Internal  Revenue 
Code  of  1954  (the  Code)  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  for  the  above-described 
transaction.  The  notice  set  forth  a 
summary  of  facts  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 


complete  statement  of  the  facts  and 
representations.  The  apphcation  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In  y 

addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  The  applicant 
has  represented  that  a  copy  of  the  notice 
was  distributed  to  interested  persons  in 
accordance  with  the  requirements  set 
forth  in  the  proposed  exemption.  No 
public  conunents  and  no  requests  for  a 
hearing  were  received  by  the 
Department.  The  notice  of  pendency 
was  issued  and  the  exemption  is  being 
granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No.  4 
of  1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

General  Information 

Hie  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  Uie  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(l](B]  of 
the  Act;  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c](l](F]  of  the  Code. 

(3)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 


is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  Uie 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly  the  restrictions  of  section 
406(a),  406(b)  (1)  and  (2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  sale  of  the  Bonds  by  the  Plan  to 
the  Partnership  for  a  cash  purchase 
price  of  $25,300.  provided  that  this 
amount  is  not  less  than  the  Bonds'  fair 
market  value  on  the  date  of  sale. 

The  avaUability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consimimated 
pursuant  to  this  exemption. 

Signed  at  Washington,  D.C,  this  3d  day  of 
May.  1982. 
Alan  D.  LeiMwitx, 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  Department  of  Labor. 

(FR  Doc  8Z-12S22  Filed  i-«-9Z:  8:45  am] 
WUINO  COOE  4S10-2»-«l 


[Application  No.  D-3021] 

Proposed  Exemption  for  Certain 
Transactions  Invohdng  the  JMB 
insUtuttonal  Realty  Corp.,  Located  In 
Chicago,  Illinois 

agency:  Department  of  Labor. 
action:  Notice  of  proposed  exemption. 

summary:  This  docimient  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  frvm  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
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Code).  The  proposed  exemption  would 

allow  collective  investment  funds 
(together,  the  Funds)  that  are  managed 
by  the  JMB  Institutional  Realty 
Corporation  (JMB),  in  which  employee 
benefit  plans  participate,  to  engage  in 
certain  transactions  provided  specified 
conditions  are  met.  The  proposed 
exemption,  if  granted,  would  affect 
participants  and  beneficiaries  of 
employee  benefit  plans,  employers  of 
employees  covered  under  such  plans, 
the  Funds,  and  other  persons  engaging 
in  the  described  transactions. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  of  Labor  on  or  before 
June  21, 1982. 

EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  it  wUl  be  effective 
June  29, 1981. 

AOOiiESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4528,  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  N.W.,  Washington, 
D.C.  20216,  Attention:  Application  No. 
D-3021.  The  appUcation  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677, 200 
Constihition  Avenue.  N.W..  Washington, 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACH 

Gary  H.  Lefkowitz  of  the  Department  of 
Labor,  tel^hone  (202)  523-8881.  (This  is 
not  a  toll-free  number.) 

SUPPLEMGNTARV  INFORMATION:  Notice  iS 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
sections  406(a).  406(b)(1),  406(b)(2)  and 
407(a)  of  the  Act  and  from  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  tiu-ough  (E)  of  the  Code. 
The  proposed  exemption  was  requested 
in  an  application  filed  on  behalf  of  the 
trustees  of  the  JMB  Group  Trust  (the 
Group  Trust),  pursuant  to  section  40e(a) 
of  the  Act  and  section  4975(c)(2)  of  the 
Code,  and  in  accordance  with 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  PR  18471,  April  28, 1975). 
Effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17, 1978)  h-ansferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department 


Preamble 

On  July  25,  I960,  the  Department 
published  a  class  exemption.  Prohibited 
Transaction  Exemption  80-^1  (PTE  80- 
51,  45  FR  49709),  which  permiU 
collective  investment  funds  that  are 
maintained  by  banks  and  in  which 
employee  benefit  plans  participate  to 
engage  in  certain  transactions  provided 
that  specified  conditions  are  met.  The 
transactions  for  which  the  apphcant  has 
requested  relief  are  those  which  are  the 
subject  of  PTE  80-51. 

The  Department  stated  in  PTE  80-51 
that  a  comment  had  been  received  to  the 
proposed  class  exemption  requesting 
that  it  be  amended  to  apply  to  collective 
investment  funds  that  are  not 
maintained  by  banks.  Relief  was 
granted  for  bcmk  collective  investment 
funds  because,  among  other  reasons, 
such  funds  are  regulated  by  other 
governmental  agencies  and  constitute  a 
well-defined  class  of  funds.  In  die  case 
of  collective  investment  funds  that  are 
not  maintained  by  banks,  the 
Department  found  that  the  record  was 
insufficient  to  determine  the  nature  of 
the  funds  and  the  entities  managing  the 
funds  that  would  comprise  the  class 
covered  by  such  broad  relief.  As  a 
result  the  Department  stated  that  it 
could  not  make  the  required  statutory 
findings  for  such  relief,  and  that  relief 
for  non-bank  maintained  collective 
investment  funds  should  be  dealt  with 
on  an  individual  rather  than  a  class 
basis. 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  wbdch  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicants. 

1.  JMB  acts  as  manager  and 
investment  adviser  for  the  Group  Trust. 
JMB  was  formed  in  1979  for  the  purpose 
of  managing  and  operating  real  estate 
investments  owned  by  various  real 
estate  funds.  It  is  a  wholly-owned 
subsidiary  of  JMB  Realty  Corporation 
which  currently  has  approximately  600 
employees.  Since  its  founding  in  1968, 
JMB  Realty  Corporation  has  made  over 
$2  billion  of  real  estate  investments  and 
has  purchased  for  its  own  account  or 
those  of  its  clients  over  200  properties, 
principally  consisting  of  office  buildings, 
shopping  centers,  and  other  commercial 
properties. 

2.  The  Group  Trust  was  created  <m 
August  1. 1079,  as  a  group  trust 
described  in  Rev.  Rid.  56-287, 1956-1 
C.B.  206  (subsequently  superseded, 
without  substantial  change,  by  Rev.  Rul. 


61-100. 1981-13  LR3.  32).  to  provide 
pension  and  profit-sharing  plans,  the 
trusts  of  which  are  qualified  under 
section  401(a)  of  the  Code  and  exempt 
from  federal  income  taxation  under 
Code  section  501(a).  with  a  medium  for 
pooling  a  portion  of  their  funds  for 
investment  in  real  estate.  The  trustees  of 
the  Group  Trust  are  Messrs.  Neil  G. 
Bluhm.  John  S.  Lillard,  Judd  D.  Malldn. 
Burton  E.  Glazov,  and  Jerome  J.  Claeys, 
in,  all  of  whom  are  officers  or  directors 
of  JMB  or  its  parent  corporation.  The 
trustees  are  not  compensated  by  the 
Group  Trust 

The  Group  Trust  holds  tide  to  real 
estate,  receives  income  therefrom,  and 
turns  over  the  entire  amount  of  such 
income,  less  expenses,  to  the 
participating  pension  and  profit-sharing 
plans.  It  is  anticipated  that  real  estate 
investments  will  provide  to  participating 
pension  and  profit-sharing  plans 
attractive  returns  and  also  assist 
fiduciaries  in  achieving  the 
diversificaion  required  by  the  Act 

To  avoid  holding  uninvested  cash 
pending  investment  in  real  property  or 
distribution  to  the  participating  pension 
and  profit-sharing  plans,  the  Group 
Trust  has  retained  Scudder,  Stevens  ft 
Clark,  a  registered  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940,  to  invest  excess  cash  in  short-term 
investments  including,  but  not  limited  to. 
corporate  and  governmental  obligations 
or  related  repurchase  agreements, 
certificates  of  deposit  bankers* 
acceptances,  government  obligations, 
and  variable  amount  notes  of  credit- 
worthy borrowers  typically  having  a 
stated  maturity  date  of  one  year  or  less. 
Scudder,  Stevens  ft  Clark  receives  its 
normal  fees  for  such  services;  JMB 
receives  no  fees  with  respect  to  assets 
of  the  Group  Trust  managed  by  Scudder. 
Stevens  ft  Claric  or  held  in  cash. 

A  second  Fund,  essentially  equivalent 
to  the  Group  Trust  was  created  on 
January  1, 1982  (the  "Group  Trust  B"). 
and  it  is  anticipated  that  subsequent 
Funds,  also  similar  to  the  Group  Trust 
will  be  oiganized  thereafter  at  12  to  16 
month  intervals.  JMB  would  serve  as  the 
real  estate  adviser  and  manager  for  all 
such  subsequent  Funds. 

3.  As  of  the  September  3a  1981. 
quarterly  valuation  date,  there  were  25 
pension  and  profit-sharing  plans 
participating  in  the  Group  Trust  (the 
Partcipating  Plans),  and  die  gross  total 
value  of  the  assets  of  the  Group  Trust 
was  $161  million.  Approximatdy  $20 
million  in  additional  subscriptions  will 
be  "called"  by  the  trustees  and 
contributed  by  the  25  Participating  Plans 
in  early  1982.  Aldiough  the  Group  Trust 
is  "open-end",  the  trustees  have  limited 
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its  size  by  discontiniiing  offering 
additional  units  to  new  Participating 
Plans.  Thus,  the  Group  Trust  is  now 
considered  "fully  subscribed"  and  is  in 
the  process  of  investing  its  assets  in  real 
estate. 

The  Group  Trust  had  no  minimum  or 
maximum  size  for  its  operation,  and  the 
size  of  subsequent  group  trusts  will  be 
determined  principally  by  the  amounts 
comtnitted  by  qualified  pension  and 
profit-sharing  plans.  Group  Trust  II  is 
closed-end,  with  a  maximum  size  of  $200 
million,  unless  increased  by  the  trustees. 
Although  there  is  no  strict  minimum  size 
of  Group  Trust  n.  if  $100  million  of 
subscriptions  have  not  been  received  by 
the  closing  date  (April  14, 1982,  imless 
extended  by  the  trustees),  subscribing 
trusts  may  cancel  their  subscriptions 
and  redeem  their  subscription  deposits, 
together  with  any  net  earnings  on  such 
deposits.  There  was  a  minimiim 
investment  by  each  Participating  Plan  of 
$150,000  in  the  Group  Trust,  and  there  is 
a  minimum  investment  of  $150,000  in 
Group  n. 

All  pension  and  profit-sharing  plans 
applying  to  invest  in  the  Croup  Trust  or 
subsequent  trusts  must  be  approved  by 
the  trustees,  but  no  formed  requirements, 
other  than  qualification  under  Code 
section  401(a).  have  been  imposed.  The 
trustees  and  JMB,  however,  have 
advised  the  fiduciaries  of  any  plan  that 
wishes  to  participate  that  their 
investment  in  the  Croup  Trust  should 
not  exceed  7%  or  8%  of  the  total  assets 
of  the  plan,  and,  to  the  applicants' 
knowledge,  all  of  the  Participating  Plans 
have  less  than  20%  of  their  total  assets 
invested  in  real  estate. 

The  decision  whether  it  is  appropriate 
to  invest  in  the  Croup  Trust  or  in 
subsequent  trusts  is  not  made  by  ]MB  or 
the  trustees  of  the  Group  Trust  for  any 
particular  plan  described  in  Code 
section  401(a)  (except  to  the  extent  that 
the  trustees  reserve  the  right  to  reject 
any  application)  but  is  left  to  the 
fiduciaries  of  the  particular  plan  who 
are  in  the  best  position  to  determine 
whether  such  an  investment  is 
appropriate  considering  the  overall 
investments,  poUcies,  and  objectives  of 
the  particular  plan  desiring  to  invest  in 
the  Group  Trust. 

4.  The  Group  Trust  may  be  terminated 
at  any  time  at  the  sole  discretion  of  the 
trustees  or  by  an  affirmative  vote  of 
Participating  Plans  holding  at  least  two- 
thirds  of  the  units  of  the  Group  Trust 

Although  the  original  Offering 
Memorandum  had  no  statement 
regarding  the  term  of  the  Group  Trust 
the  trustees  and  JMB  informed  each 
prospective  Participating  Pltm  of  an 
intent  to  Hquidate  the  real  estate 
investments  of  the  Group  Trust  within 


15  years  and  thereafter  to  return,  on  a 
pro-rata  basis,  the  capital  and  realized 
earnings  thereon  to  the  Participating 
Plans  (Le.,  liquidate  the  Group  Trust]  as 
sales  of  real  estate  investments  permit 
The  Group  Trust's  indefinite  existence  is 
intended  to  permit  an  orderly  winding 
down  of  investments  and  to  avoid 
"forced"  sales  on  less  than  the  most 
favorable  terms  for  the  Group  Trust 
merely  because  of  an  artificial 
"deadline"  for  liquidation. 

Rev.  Rul.  56-267  (and  its  successor. 
Rev.  Rul.  81-100],  in  accordance  with 
which  the  Group  Trust  was  formed, 
prohibits  the  interest  of  any 
Participating  Plan  in  the  Group  Trust 
from  being  transferable  or  assignable  to 
third  parties.  Fiduciaries  desiring  to 
invest  plan  assets  in  the  Croup  Trust 
have  been  fully  advised  that  only  long- 
term  investment  must  be  considered.  If, 
however,  any  Participating  Plan  wishes 
to  dispose  of  its  investment  it  may 
apply  to  the  trustees  for  redemption  of 
its  units  in  the  Group  Trust  ]MB  may 
sell  assets  of  the  Group  Trust  in  order  to 
permit  a  redemption  of  the  units  of  a 
withdrawing  Participating  Plan, 
provided  that  JMB,  in  its  sole  discretion, 
determines  that  it  is  not 
disadvantageous  to  the  Group  Trust  or 
the  remaining  Participating  Plans  to  do 
so.  The  Group  Trust  may  also  sell 
additional  units  to  new  Participating 
Plans  to  raise  cash  to  redeem  units  of 
any  current  Participating  Plan.  After 
receiving  notification  that  a 
Participating  Plan  desires  redemption, 
the  Group  Trust  is  prohibited  from 
making  any  new  real  estate  investments 
until  the  redemption  is  made. 

In  addition,  upon  receipt  of  an 
application  for  redemption  from  any 
Participating  Plan,  before  selling  any 
property  of  the  Croup  Trust  or 
attempting  to  sell  units  to  new 
Participating  Plans  JMB  will  notify  all 
existing  Participating  Plans  of  the 
availability  of  additional  units  which 
may  be  purchased  on  a  pro-rata  basis  at 
the  then  existing  unit  net  asset  value,  at 
which  point  the  withdrawing 
Participating  Plan's  units  will  be 
redeemed  and  reissued  to  those 
Participating  Plans  making  additional 
contributions.  Alternatively,  any 
remaining  Participating  Plan  may  apply 
its  share  of  distributable  cash  flow  from 
the  Group  Trust  to  acquire  units  of  any 
Participating  Plan  wishing  to  redeem  its 
units,  bi  that  case,  the  units  of  the 
withdrawing  Participating  Plan  would 
be  redeemed  and  reissued  to  the 
remaining  Participating  Plans  as  cash 
flow  permits  at  the  unit  net  asset  value 
at  the  time  of  redemption.  Thus, 
property  of  the  Group  Trust  will  be  sold 
or  new  Participating  Plans  added  only  if 


no  existing  Participating  Plan  desires  to 
acquire  additional  units. 

5.  The  Offering  Memorandum  by 
which  interests  in  the  Group  Trust  were 
offered  to  qualified  pension  and  profit- 
sharing  plans  which  were  potential 
investors  describes  the  management 
operation,  investment  objectives,  and 
income  tax  consequences  of  the  Group 
Trust,  and  the  compensation  received  by 
JMB  from  the  Group  Trust  In  addition, 
the  Trustees  have  retained  Peat 
Marwick,  Mitchell  &  Co.,  an 
independent  certified  public  accounting 
firm  (PMM],  to  prepare  a  balance  sheet 
profit  and  loss  statement  and  statement 
of  change  in  financial  position  for  the 
Group  Trust  as  of  the  end  of  each  fiscal 
year,  which  will  be  distributed  to  each 
Participating  Man  within  90  days  after 
the  close  of  the  fiscal  year.  The  PMM 
statements  will  show  all  fees  paid  to 
JMB  and  all  distributions  and  new 
investments  made  within  the  year. 

Appraisals  will  be  mde  from  time  to 
time,  but  not  less  frequently  than  every 
two  years  on  each  property,  by 
independent  real  estate  appraisers,  and 
Participating  Hans  will  be  notified  each 
fiscal  year  that  such  appraisals  are 
available  from  JMB  upon  request 
without  charge. 

Furthermore,  at  least  quarterly,  the 
trustees  will  distribute  to  each 
Participating  Plan  a  balance  sheet  and 
statement  of  all  property  purchased 
since  the  date  of  the  last  report.  All 
records  pertaining  to  the  Croup  Trust 
are  available  for  inspection,  during 
reasonable  business  hours,  by 
fiduciaries  or  other  representatives  of 
the  Participating  Plans,  and  JMB  has 
notified  each  of  the  Participating  Plans 
that  it  is  always  available  to  discuss 
matters  pertaining  to  the  Group  Trust 
with  any  of  them. 

6.  As  required  by  Rev.  Rul.  56-267 
(and  its  successor,  Rev.  Rul.  81-100), 
interests  in  the  Croup  Trust  may  only  be 
held  by  employee  benefit  plans 
described  in  Code  section  401(a].  None 
of  the  hidividual  trustees  of  the  Group 
Trust  nor  any  of  the  employees,  officers, 
directors,  or  shareholders  of  JMB  or  its 
affiliates  serve  as  a  fiduciary  of  any 
Participating  Plan  (except  to  the  extent 
that  they  are  fiduciaries  by  reason  of  the 
Participating  Plan's  investment  in  the 
Group  Trust)  or  as  a  director  or  officer 
of  any  sponsor  of  any  Participating  Plan. 

7.  As  manager  and  investment  adviser 
for  the  Group  Trust  JMB  evaluates 
potential  real  estate  investments  for  the 
Group  Trust  periodically  reviews  the 
Group  Trust's  portfolio  to  determine  if 
particular  properties  should  be  retained, 
recommends  the  acquisition  or 
disposition  of  any  real  estate 


investmentB  or  substantial  changes  in 
the  terms  of  those  investments  to  the 
trustees,  who  must  approve  all  real 
estate  investments  on  behalf  of  the 
Group  Trust,  and  handles  the  execution 
of  any  purchase  or  sale  of  real  estate  on 
beha^  of  the  trustees  and  the  Group 
Trust 

In  addition,  1MB  manages  and 
operates  the  Group  Trust  on  a  day  to 
day  basis,  including  authorizing  and 
supervising  property  maintenance  and 
repair,  rent  collection,  bookkeeping,  cmd 
lease  negotiation.  Generally,  JMB 
provides  all  services,  including  property 
management  services,  when  possible, 
directly.  In  appropriate  cases,  JMB  may  - 
retain  unrelated  property  managers, 
who  are  reimbursed  out  of  JMB's 
management  fee,  to  assist  in  managing 
property  owned  by  the  Group  Trust 
Direct  expenses  of  on-site  memagement 
however,  including  costs  and  salaries  of 
normal  on-site  building  personnel 
(including  on-site  supervisory  and  office 
stafi),  are  charged  to  the  Group  Trust 

8.  JMB  receives  a  single  management 
fee  which  is  based  in  part  on  the  value 
of  the  real  estate  investments  of  the 
Group  Trust  and  in  part  on  rents  derived 
from  each  property.  JMB  receives  no 
fees  with  respect  to  assets  not  invested 
in  real  estate.  JMB  receives  no  sales 
commissims,  real  estate  brokerage  fees, 
or  mortgage  fees  with  respect  to 
property  transactions  nor  any  lease 
renewal  or  lease  negotiation  fee  or 
commission  with  respect  to  management 
of  the  property. 

9.  The  appUcants  seek  relief  similar  to 
that  granted  to  bank  collective 
investment  funds  in  PTE  80-51.  The 
Group  Trust  has  not  intentionally 
entered  into  any  of  the  subject 
transactions  and  does  not  intend  to 
enter  into  such  transactions  until  an 
exemption  is  granted.  However,  by 
reason  of  a  merger  of  the  sponsor  of  a 
Participating  Plan  with  a  lessee  of  a 
property  owned  by  the  Group  Trust  a 
subject  transaction  has  occurred  as  of 
June  29, 1981,  and  the  applicants 
accordingly  seek  relief  retroactive  to 
that  date. 

10.  The  Group  Trust  leases  real  estate 
to  tenants.  Prospective  tenants  include 
employers  whose  plans  participate  in 
the  Group  Trust  persons  providing 
services  to  such  plans,  flduciaries  of 
such  plans,  and  affiliates  of  each.  Any 
given  lease  typically  accounts  for  a 
small  percentage  of  rental  income  to  the 
Group  Trust  and  the  participation  of 
any  single  tenant  who  may  be  a  party  in 
interest  is  proportionally  small. 

Nonetheless,  without  an  exemption,  it 
is  necessary  to  verify  that  every 
prospective  tenant  of  any  property 
owned  by  die  Group  Trust  is  not  a  party 
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in  interest  with  respect  to  any 
Participating  Plan  in  the  Group  Trust  If 
the  requested  exemption  is  not  granted, 
the  Group  Trust  may  be  faced  with  the 
prospect  of  denying  leases  to  the  best 
tenants  available  or  with  the  prospect  of 
failing  to  purchase  attractive  properties, 
either  of  which  could  result  in  a  failure 
to  obtain  the  best  investment  return  for 
the  Participating  Plans  of  the  Group 
Trust 

11.  The  Group  Trust  is  annually 
audited  by  the  national  accounting  firm 
of  PMM  which  has  adapted  its  audit 
and  examination  procedures  to  the 
requirements  of  the  Group  Trust 
including  reviewing  the  history  of 
ownersldp  of  property  acquired  by  the 
Group  Trust  to  ensure  that  JMB  and  its 
affiliates  have  never  had  a  prior  interest 
in  the  property,  reviewing  lease 
transactions  to  ensure  that  they  are  not 
entered  into  with  any  party  related  to 
JMB,  its  affiliates,  or  any  of  the 
Participating  Plans,  verifying 
independently  all  aspects  of  any 
property  transaction  with  other  parties 
to  the  transaction  to  ensure  that  the 
transactions  have  been  fully  reported 
and  reflected  in  the  records  of  the  Group 
Trust  verifying  the  computation  of 
JMB's  fees,  and  generally  reviewing  all 
Group  Trust  operations  to  ensure 
compUance  with  the  Act  the  Group 
Trust  Agreement  the  Participation 
Agreements,  and  the  Investment 
Management  Agreement  PMM 
maintains  its  own  files  of  parties  in 
interest  with  respect  to  Participating 
Plans  and  of  affiliates  of  JMB  and 
reviwes  these  files  periodically  to 
ensiu^  that  they  are  accurate  and 
complete. 

12.  In  summary,  the  applicants 
represent  that  the  subject  transactions 
meet  the  criteria  of  section  40B(a)  of  the 
Act  because:  (1)  The  Funds  will  provide 
Participating  Plans  with  the  best 
possible  real  estate  investments  and 
leasing  opportunities,  efficient  and 
relatively  inexpensive  property 
management,  and  a  broader  selection  of 
appropriate  real  estate  investment 
vehicles;  (2)  each  of  the  protections 
provided  to  Participating  Plans  and  their 
participants  and  beneficiaries  by  PTE 
80-51  will  be  satisified  for  the  subject 
transactions,  except  that  the  Funds  are 
privately  maintained;  and  (3)  the 
decisions  to  invest  in  any  of  the  Funds 
are  made  by  knowledgeable  fiduciaries 
of  large  employee  benefit  plans  on  the 
basis  of  a  detailed  offering 
memorandum.  Furthermore,  such 
fiduciaries  are  unrelated  to  JMB  or  any 
of  its  affiliates.  In  addition,  die  proposed 
exemption  in^Mses  limitations  which 
are  designed  to  prevent  the  potential  for 


abuse  while  permitting  die  rehef 
requested  by  the  appUcants. 

Notice  to  Interastad  PecMos 

On  or  before  May  21. 1982.  the 
applicants  will  send  by  mail  a  copy  of 
such  notice  to  the  fiduciaries  of  each 
Participating  Plan  in  the  Group  Trust 
and  the  Group  Trust  IL  The  notice  will 
also  inform  interested  persons  of  their 
right  to  comment  and  request  a  hearing 
within  the  time  period  set  forth  in  the 
notice  of  proposed  exemption. 

General  Infonnatioo 

The  attention  of  interested  persons  is 
directed  to  the  follo%ving: 

(1)  Hie  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  among  other  things  require  a 
fiduciary  to  discharge  his  dbties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act  nor  does  it  affect  the 
requirement  of  section  401(a)  of  die 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  ptartidpants 
and  beneficiaries  of  the  plan;  and 

(4)  Hie  proposed  exemption,  if 
granted,  wiU  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  cmd  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 
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Written  Commoits  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
pubUc  insp>ectJon  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  following 
exemption  under  the  audiorit^  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedines  set  forth  in  ERISA  Procedure 
75-1  (40  FR 18471.  April  28, 1975). 

Section  I.  Exemption  for  Certain 
Transactions  Involving  the  Fund 

(a)  Effective  June  29, 1981,  the 
restrictions  of  sections  406(a],  406(b)(2) 
and  407(a)  of  the^ct  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  tlie  Code,  by  reason  of  section 
4975(c)(1)  (A)  throv^  (D)  of  the  Code, 
shall  not  apply  to  the  transactions 
described  below  if  the  applicable 
conditions  set  forth  in  Section  III  are 
met 

(1)  Transactions  Between  Parties  In 
Interest  and  the  Fund:  General. 

Any  transaction  between  a  party-in- 
interest  with  respect  to  a  Participating 
Plan  and  the  Fund,  or  any  acquisition  or 
holding  by  the  Fund  of  employer 
securities  or  employer  real  property,  if 
the  party-in-interest  is  not  JMB  or  one  of 
its  affiliates  and  if,  at  the  time  of  the 
transaction,  acquisition  or  holding,  the 
interest  of  the  plan,  together  with  the 
interests  of  any  other  plans  maintained 
by  the  same  employer  or  employee 
organization  in  the  Fund,  does  not 
exceed  5  percent  of  the  total  of  all  assets 
in  the  Fund. 

(2)  Special  Transactions  Not  Meeting 
the  Criteria  of  Section  1(a)(1)  Between 
Employers  of  Employees  Covered  by  a 
Multiple  Employer  Plan  and  the  Fund. 

Any  transaction  between  an  employer 
(or  an  affiliate  of  an  employer)  of 
employees  covered  by  a  multiple 
employer  plan  that  is  a  Participating 
Plan  and  the  Fund,  or  any  acquisition  or 
holding  by  the  Fund  of  employer 
securities  or  employer  real  property,  if 
at  the  time  of  the  transaction, 
acquisition  or  holding — 


(A)  The  interest  of  the  multiple 
employer  plan  in  the  Fund  does  not 
exceed  10  percent  of  the  total  assets  in    , 
the  Fund,  and  the  employer  is  not  a 
"substantial  employer"  with  respect  to 
the  plan  (within  the  meaning  of  section 
4001(a)(2)  of  the  Act),  or 

(B)  The  interest  of  the  multiple 
employer  plan  in  the  Fund  exceeds  10 
percent  of  the  total  assets  in  the  Fund, 
but  the  employer  is  not  a  "substantial 
employer"  with  respect  to  the  plan  and 
would  not  be  a  "substantial  employer" 
within  the  meaning  of  section  4001(a)(2) 
of  the  Act  if  "5  percent"  were 
substituted  for  "10  percent"  in  that 
definitioiL 

(3)  Acquisitions,  Sales  or  Holding  of 
Employer  Securities  and  Employer  Real 
Property. 

(A)  Except  as  provided  in  subsection 
(B)  of  this  section  (3),  any  acquisition, 
sale  or  holding  of  employer  securities  or 
employer  real  property  by  the  Fund 
which  does  not  meet  the  requirements  of 
paragraphs  (a)(1)  and  (a)(2)  of  this 
Section  I,  if  no  commission  is  paid  to 
JMB  or  to  the  employer,  or  any  affiliate 
of  JMB  or  the  employer  in  connection 
with  the  acquisition  or  sale  of  employer 
seciuities  or  the  acquisition,  sale  or 
lease  of  employer  real  property,  and 

(i)  In  the  case  of  employer  real 
preperty — 

(aa)  Each  parcel  of  en^>loyer  real 
property  and  the  improvements  thereon 
held  by  the  Fund  are  suitable  (or 
adaptable  without  exessive  cost)  for  use 
by  different  tenants,  and 

(bb)  The  property  of  the  Fund  that  is 
leased  or  held  for  lease  to  others,  in  the 
aggregate,  is  dispersed  geographically. 

(ii)  In  die  case  of  employer 
securities — 

(aa)  Neither  JMB  nor  any  of  its 
affiliates  is  an  afiSliate  of  Uie  issuer  of 
the  security,  and 

(bb)  If  the  security  is  an  obligation  of 
the  issuer,  either 

1.  The  Fund  owns  the  obligation  at  the 
time  the  plan  acquires  an  interest  in  the 
Fund,  and  interests  in  the  Fund  are 
offered  and  redeemed  in  accordance 
with  valuation  procedures  of  the  Fund 
applied  on  a  unfform  or  consistent  basis, 
or 

2.  Immediately  after  acquisition  of  the 
obligation:  (a)  not  more  than  25  percent 
of  the  aggregate  amount  of  obligations 
issued  in  the  issue  and  outstanding  at 
the  time  of  acquisition  is  held  by  such 
plan,  and  (b)  in  the  case  of  an  obligation 
that  is  a  restricted  security  within  the 
meaning  of  Rule  144  under  the  Securities 
Act  of  1933.  at  least  50  percent  of  the 
aggregate  amount  of  obligations  issued 
in  the  issue  and  outstanding  at  the  time 
of  acquisition  is  held  by  persons 
independent  of  the  issuer.  JMB,  its 


affiliates  and  any  collective  investment 
fund  maintained  by  JMB  or  its  affiliates 
shall  be  considered  to  be  persons 
independent  of  the  issuer  if  JMB  is  not 
an  affiliate  of  the  issuer. 

(B)  In  the  case  of  a  Participating  Plan 
that  is  not  an  eligible  individual  account 
plan  (as  defined  in  section  407(d)(3)  of 
the  Act),  the  exemption  provided  in 
subsection  (A)  of  this  section  (3)  shall  be 
available  only  if,  immediately  after  the 
acquisition  of  the  securities  or  real 
property,  the  aggregate  fair  market  value 
of  employer  securities  and  employer  real 
property  with  respect  to  which  JMB  or 
its  affiliate  has  investment  discretion 
does  not  exceed  10  percent  of  the  fair 
market  value  of  all  the  assets  of  the 
Participating  IHan  with  respect  to  which 
JMB  or  its  affiliate  has  such  investment 
discretion. 

(C)  For  purposes  of  the  exemption 
contained  in  subsection  (A)  of  this 
section  (3),  the  term  "employer 
securities"  shall  include  securities 
issued  by,  and  the  term  "employer  real 
property"  shall  include  real  property 
leased  to,  a  person  who  is  a  party-in- 
interest  with  respect  to  a  Participating 
Plan  by  reason  of  a  relationship  to  the 
employer  described  in  section  3(14)  (E), 
(G),  (H)  or  (I)  of  the  Act 

(b)  Effective  June  29, 1981,  the 
restrictions  of  section  406(a)(1)  (A),  (B), 
(C),  and  (D)  and  section  406(b)  (1)  and 
(2)  of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code  by  reason  of  section  4975(c)(l} 
(A)  through  (E)  of  the  Code  shall  not 
apply  to  the  transactions  described 
below,  if  the  cpnditions  of  Section  ni  are 
met. 

(1)  Transactions  With  Persons  Who 
Are  Parties  in  Interest  With  Respect  to 
a  Participating  Plan  Solely  by  Virtue  of 
Being  Certain  Service  Providers  or 
Certain  Affiliates  of  Service  Providers. 

Any  transaction  between  the  Fund 
and  a  person  who  is  a  fwrty-in-interest 
with  respect  to  a  Participating  Plan  if — 

(A)  The  person  is  a  party-in-interest 
(including  a  fiduciary)  solely  by  reason 
of  providing  services  to  the  Participating 
Plan,  or  solely  by  reason  of  a 
relationship  to  a  service  provider 
described  in  section  3(14)  (F),  (G),  (H)  or 
(I)  of  the  Act,  or  both,  and  the  per8<Mi 
neither  exercised  nor  has  any 
discretionary  authority,  control, 
responsibility  or  influence  with  respect 
to  the  investment  of  the  Participating 
Plan's  assets  in.  or  held  by,  the  Fund, 
and 

(6)  The  person  is  not  an  affiliate  of    • 
JMB. 

(2)  Certain  Leases  and  Goods 

The  furnishing  of  goods  to  the  Fund  by 
a  party-in-interest  with  respect  to  a 
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Participating  Man  or  the  leasing  of  real 
property  owned  by  the  Fund  to  such 
party-in-interest  and  the  incidental 
furnishing  of  goods  to  such  party-in* 
interest  by  the  Fund,  if — 

(A)  In  the  case  of  goods,  they  are 
furnished  to  or  by  the  Fund  in 
connection  with  real  property  owned  by 
the  Fund; 

(B)  The  party-in-mterest  is  not  JMB, 
any  affiliate  of  JMB,  or  one  of  the  other 
Funds;  and 

(C)  The  amount  involved  in  the 
furnishing  of  goods  or  leasing  of  real 
property  in  any  calendar  year  (including 
the  amount  under  any  other  lease  or 
arrangement  for  the  furnishing  of  goods 
in  connection  with  the  real  property 
investments  of  the  Fund  with  the  same 
party-in-lnterest  or  any  afRHate  thereof) 
does  not  exceed  the  greater  of  $25,000  or 
0.5  percent  of  the  fair  market  value  of 
the  assets  of  the  Fund  on  the  most 
recent  valuation  date  of  the  Fund  prior 
to  the  transaction. 

(3)  Management  of  Real  Property 
Any  services  provided  to  the  Fund  by 

JMB  or  by  an  afaiiatevf  JMB  in 
connection  with  the  management  of  the 
real  property  o%vned  by  the  Fund,  if  the 
compensation  paid  to  JMB  or  its  afBliate 
does  not  exceed  the  cost  of  the  services 
to  JMB  or  its  afGliate. 

(4)  Transactions  Involving  Places  of 
Public  Accommodation 

The  furnishing  of  services,  facilities 
and  any  goods  incidental  to  such 
services  and  facilities  by  a  place  of 
pubhc  accommodation  owned  by  the 
Fund  to  a  party-in-interest  with  respect 
to  a  Partic^Mting  Man.  if  the  services, 
facilities  and  incidental  goods  are 
furnished  on  a  comparable  basis  to  ttie 
general  public. 

Section  II.  Excess  Holdings  Exemption 
for  Employee  Benefit  Plans 

(a)  Effective  June  29, 19B1,  the 
restrictions  of  sections  406(a],  406(b](2] 
and  407(8)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  secticm 
4975(c)(1)  (A)  through  (D)  of  the  Code 
shall  not  apply  to  any  acquisition  or 
holding  of  qualifying  employer  sectirities 
or  qualifying  employer  real  property 
(other  than  through  the  Fund)  by  a 
Participating  IHan  if  (1)  the  acquisition 
or  holding  constitutes  a  prohibited 
transaction  solely  by  reason  of  being 
aggregated  with  employer  securities  or 
employer  real  property  held  by  the 
Fund;  (2)  the  requirements  of  either 
paragraph  (a)(1)  or  paragraph  (a)(2)  of 
Section  I  of  this  exemption  are  met  and 
(3)  the  applicable  conditions  set  forth  in 
Section  III  of  this  exemption  are  met 


Section  III— General  Conditions 

(a)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  thereof  that 
requires  the  consent  of  JMB  or  its 
affiliate,  the  terms  of  the  transaction  are 
not  less  favorable  to  the  Fund  than  the 
terms  generally  available  in  arm's-length 
transactions  between  unrelated  parties. 

(b)  JMB  or  its  affiliate  maintains  for  a 
period  of  six  years  from  the  date  of  the 
transaction  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (c)  of  this  Section  III  to 
determine  whether  the  conditions  of  this 
exemption  have  been  met  except  that 
(1)  a  prohibited  transaction  will  not  be 
considered  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of 
JMB  or  its  affihate,  the  records  are  lost 
or  destroyed  prior  to  the  end  of  the  six- 
year  period,  and  (2)  no  party  in  interest 
shall  be  subject  to  the  civil  penalty  that 
may  be  assessed  under  section  5(^i)  of 
the  Act  or  to  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code,  if 
the  records  are  not  maintained,  or  are 
not  available  for  examination  as 
required  by  paragraph  (c)  below. 

(c)(1)  Except  as  provided  in  section  2 
of  this  paragraph  (c)  and 
notMrithstanding  any  provisions  of 
subsections  (aX2)  and  (b)  of  section  504 
of  the  Act  the  records  referred  to  in 
paragraph  (b)  of  this  Section  III  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service, 

(B)  Any  fiduciary  of  a  Partdpating 
Plan  who  has  authority  to  acquire  or 
dispose  of  the  interests  in  the  Fimd  of 
the  Participating  Pian  or  any  duly 
authorized  employee  or  representative 
of  such  fiduciary, 

(C)  Any  contributing  employer  to  any 
Participating  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  Participating  Plan,  or  any  duly 
authorized  employee  or  representative 
of  such  participant  or  beneficiary. 

(2)  None  of  the  persons  described  in 
subparagraphs  (B)  through  (D)  of  this 
paragraph  (c)  shall  be  authorized  to 
examine  trade  secrets  of  JMB  or  its 
affihate,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  IV— Definitions  and  General 
Rules 

For  the  purpoees  of  this  exemption, 
(a)  The  term  "the  Fund"  shall  include 
the  Group  Trust  the  Grot^)  Trust  n  and 


any  collective  investment  fund  that  may 
hereafter  be  established,  operated  and 
managed  by  JMB  or  its  affiliate  in 
essentially  the  same  manner  as  the 
current  Funds. 

(b)  An  "affiliate"  of  a  person 
includes^ 

(1)  Any  person  directly  (ht  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person, 

(2)  Any  officer,  director,  employee, 
relative  of,  or  partner  in  any  such 
person,  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director, 
partner  or  employee. 

(c)  Tlie  term  "control"  means  the 
power  to  exercise  a  controlling  influence 
over  the  management  or  policies  of  a 
person  other  than  an  individual. 

(d)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member  of 
the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brodier,  a  sister,  or  a  spouse  of  a  brother 
or  sister. 

(e)  The  term  "multiple  employer  plan" 
means  an  employee  benefit  plan  that 
satisfies  at  least  the  requirements  of 
section  3(37)(A)  (i),  (ii)  and  (v)  of  the  Act 
and  section  414(f)(1)  (A),  (B)  and  (E)  of 
the  Code. 

(f)  The  time  as  of  whidi  any 
transaction,  acquisition  or  holding 
occurs  is  the  date  upon  which  the 
transaction  is  entered  into,  the 
acquisition  is  made  or  the  holding 
commences.  In  addition,  in  the  case  of  a 
transaction  that  is  mn tinning,  the 
transactim  shall  be  deemed  to  occur 
until  it  is  terminated.  If  any  transaction 
is  entered  into,  or  an  acquisition  is 
made,  on  or  after  the  effective  date  of 
this  exen^ition,  or  a  renewal  that 
requires  the  consent  of  the  Fund  occurs 
on  or  after  the  effective  date  of  this 
exemption,  and  the  requirements  of  this 
exemption  are  satisfied  at  the  time  the 
transaction  is  entered  into  or  renewed, 
resfiectively,  or  at  the  time  the 
acquisition  is  made,  the  requirements 
will  continue  to  be  satisfied  thereafter 
writh  respect  to  the  transaction  or 
acquisition  and  the  exemption  shaU 
apply  thereafter  to  the  continued 
holding  of  the  property  so  acquired. 
Notwithstanding  the  foregoing,  this 
exemption  shall  cease  to  apply  to  a 
holding  exempt  by  virtue  of  Section 
1(a)(1)  at  such  time  as  the  interest  of  the 
Participating  Plan  exceeds  the 
percentage  interest  limitation  of  Sectioo 
1(a)(1),  unless  no  portion  of  such  excess 
results  from  an  increase  in  the  assets 
allocated  to  the  Fund  by  the 
Participating  Man.  For  this  purpose. 
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assets  allocated  do  not  include  the 
reinvestment  of  Fund  earnings.  Nothing 
in  this  paragraph  (e]  shall  be  construed 
as  exempting  a  transaction  entered  into 
by  the  Fund  which  becomes  ■ 
transaction  described  in  section  406  of 
the  Act  or  section  4975  of  the  Code 
while  the  transaction  is  continuing, 
unless  the  conditions  of  the  exemption 
were  met  either  at  the  time  the 
transaction  was  entered  into  or  at  the 
time  the  transaction  would  have  become 
prohibited  but  for  this  exemption. 

(g)  Each  Participating  Plan  shall  be 
considered  to  own  the  same 
proportionate  undivided  interest  in  each 
asset  of  the  Fund  as  its  proportionate 
interest  in  the  total  assets  of  the  Fund  as 
calculated  on  the  most  recent  preceding 
valuation  date  of  the  Fund. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transactions  which  are  the  subject 
of  this  proposed  exemption. 

Signed  at  Washington,  D.C.,  tliis  3rd  day  of 
May.  1982. 
Alan  D.  Lebowitz, 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  Department  of  Labor 
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[Application  No.  D-3172] 

Proposed  Exemption  for  Certain 
Transctlons  Involving  ttie  Retail  ClerKs 
Union  and  Employers  Midwest  Pension 
Plan  Located  in  Ctiicago,  Illinois 

agency:  Department  of  Labor. 

action:  Notice  of  proposed  exemption. 

/  . 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  the  proposed  purchase  of  certain 
real  property  (the  Property)  by  the  Retail 
Clerks  Union  and  Employers  Midwest 
Pension  Plan  (the  Plan)  from  the  United 
Food  &  Commercial  Workers  Union 
Local  1550  (the  Union),  a  party  in 
interest  with  respect  to  the  Plan.  The 
proposed  exemption,  if  granted,  would 
affect  the  Union,  the  participants  and 
beneficiaries  of  the  Plan  and  other 
persons  participating  in  the  proposed 
transactions. 


date:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  June.  10. 
1982. 

address:  All  written  conunents  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4528,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20218,  Attention:  AppUcation  No. 
D-3172.  TTie  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue.  N.W.,  Washington, 
D.C.  20218. 

FOR  FURTHER  INFORMATION  CONTACT; 
Richard  Small  of  the  Department, 
Telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 
SUPPI^MENTARY  INFORMATION:  Notice  1* 

hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  406(a),  406(b)(1)  and  406(b)(2)  of 
the  Act  and  from  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code. 
The  proposed  exemption  was  requested 
in  an  application  filed  by  the  trustees 
(the  Trustees)  of  the  Plan,  pursuant  to 
section  406(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975).  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  this 
notice  of  pendency  is  issued  solely  by 
the  Department 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  appUcant. 

1.  The  Plan  is  a  multiemployer 
pension  plan  which  as  of  November  30. 
1980  had  assets  of  $102,225,121.  All 
Union  members  become  Plan 
participants  as  soon  as  they  begin  their 
employment  and  a  short  time  thereafter 
become  participants  in  the  Retail  Clerks 
Unions  and  Employers'  Midwest  Health 
Benefits  Plan  (the  Health  Plan).  The  Plan 
has  four  trustees  (two  Employer 


Trustees  and  two  Union  Trustees)  of 
whom  three  are  also  trustees  of  the 
Health  Plan.  The  Plan  and  the  Health 
Plan  also  share  personnel  and 
equipment. 

2.  The  applicants  are  requesting  an 
exemption  which  will  permit  the  Plan  to 
purchase  the  Property  from  the  Union 
for  cash  in  the  amount  of  $441,000.  The 
Plan  will  pay  no  commissions  in  the 
proposed  purchase.  On  May  20, 1981  the 
Property  was  appraised  by  the 
independent  real  estate  appraisal  firm  of 
Lloyd-Thomas/Coats  &  Burchard  Co. 
(Lloyd-Thomas)  which  has  its  office  in 
Chicago.  Illinois.  Lloyd-Thomas 
represents  that  as  of  May  20, 1981  the 
Property  had  a  fair  market  value  of 
$441,000.  The  Property  consists  of  land 
and  a  building  (the  Building).  Currently, 
thirty  percent  of  the  Building  is  leased  to 
the  Plan;  forty  percent  of  the  Building  is 
leased  to  the  Health  Plan;  and  the 
remaining  thirty  percent  of  the  Building 
is  occupied  by  the  Union.  The  applicants 
represent  that  it  would  be  in  the  best 
interests  of  the  participants  and 
beneficiaries  of  the  Plan  for  the  Plan  to 
buy  the  Property  because  the  Plan  needs 
more  space  and  the  Property  meets  the 
specific  needs  of  the  Plan.  The 
applicants  state  that  by  pyrchasing  the 
fttjperty  the  Plan  will  be  able  to 
maintain  its  continuity  of  services  in  the 
most  economical  manner.  In  addition, 
the  Trustees  represent  that  the  purchase 
of  the  Property  will  be  a  good  real  estate 
investment  for  the  Plan.  The  Union 
wants  to  sell  the  Property  because  it 
recently  merged  with  a  union  that  has  a 
building  with  adequate  space  for  the 
Union's  needs.  After  the  Property  is 
purchased  by  the  Plan,  it  wnU  be 
occupied  in  its  entirely  by  the  Plan  and 
the  Health  Plan.  The  applicants  are  not 
requesting  an  exemption  for  the  leasing 
of  the  Property  by  the  Plan  to  the  Health 
Plan  because  they  represent  that  such 
leasing  is  covered  by  Class  Exemption 
76-1. 

3.  In  summary,  the  applicants 
represent  that  thej)roposed  transaction 
wrill  satisfy  section  408(a)  of  the  Act  as 
follows:  (1)  the  Trustees  represent  that 
the  proposed  transaction  is  in  the  best 
interests  of  the  participants  and 
beneficiaries  of  the  Plan;  (2)  the  sale 
price  of  the  Property  will  be  determined 
by  an  independent  appraisal;  (3)  the 
Plan  will  be  able  to  obtain  the 
additional  space  which  it  needs:  and  (4) 
the  Trustees  represent  that  the  Plan  will 
obtain  a  good  real  estate  investment. 

Notice  to  Interested  Persons 

On  or  before  May  14, 1982,  a  copy  of 
the  notice  of  pendency  and  a  statement 
advising  participants  and  beneficiaries 
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of  the  Plan  of  their  right  to  comment  or 
request  a  hearing  will  be  mailed  to  all 
participants  and  beneficiaries  of  the 
Plan. 

General  Informaticm 

The  attention  of  interested  persons  is 
directed  to  the  following:  (1)  The  fact 
that  a  transaction  is  the  subject  of  an 
exemption  under  section  408(a)  of  the 
Act  and  section  4975(c)(2)  of  the  Code 
dose  not  relieve  a  Gduciary  or  other 
party  in  interest  or  disqualified  person 
from  certain  other  provisions  of  the  Act 
and  the  Code,  including  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  repsonsibility 
provisions  of  section  404  of  the  Act. 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(l)(B}  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a}  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  imder  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2]  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  benficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  ipterested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exempbon  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  vmter's 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 


public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR 18471,  April  2a  1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a),  406(bKl)  and  406(b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  apphcation  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  purchase  of  the  Property  by  the 
Plan  &"om  the  Union  for  cash  in  the 
amount  of  $441,000  provided  that  this 
amount  is  not  greater  than  the  fair 
market  value  of  the  Property  at  the  time 
of  sale. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction  to 
be  consummated  pursuant  to  the 
exemption. 

Signed  at  Washington.  D.C  this  3rd  day  of 
May.  1982. 

Alan  D.  Lebowitz. 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  Department  of  Labor. 

[FR  Doc.  82-12514  Filed  S-«-82;  MS  am] 
BIIXINQ  CODE  4510-2>-M 

[Application  N&  D-3276] 

Proposed  Exemption  for  a  Certain 
Transaction  Involving  the  Saltas,  Inc. 
Employees  Pension  Plan  Located  in 
Baltimore,  Ohio 

agency:  Department  of  Labor. 
ACTION:  Notice  of  proposed  exemption. 

summary:  This  docimient  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  the  sale  of  15  acres  of  real 
property  (the  Property)  by  the  Sakas. 
Inc.  Employees  Pension  Plan  (the  Plan) 
to  George  Sakas  (Sakas),  a  party  in 
interest  with  respect  to  the  Plan.  The 


proposed  exemption,  if  granted,  would 
affect  Sakas,  the  Plan  and  its 
participants  and  beneficiaries,  and 
others  participating  in  the  transaction. 

DATE:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  of  Labor  on  or  before 
June  18, 1982. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216.  Attention:  AppUcation  No. 
D-3276.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  pubUc  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677.  200 
Constitution  Avenue,  N.W..  Washington, 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Linda  Hamilton  of  the  Department 
of  Labor,  telephone  (202)  523-7462.  (This 
is  not  a  toll-free  number.) 

SUPPlfMENTARV  MFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
sections  406(a)  and  406  (b)(1)  and  (bM2) 
of  the  Act  and  from  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code. 
The  proposed  exemption  was  requested 
in  an  apphcation  filed  on  behalf  of  the 
Plan,  pursuant  to  section  408(a)  of  the 
Act  and  section  4975(c)(2)  of  the  Code, 
and  in  accordance  with  procedures  set 
forth  in  ERISA  Procedure  7&-1  (40  FR 
18471.  April  28, 1975).  Effective 
December  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713,  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department 

Summaiy  of  Facts  and  Repreaentatiops 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant. 

1.  The  Plan  is  a  defined  benefit  plan 
with  39  participants,  llie  trustee  of  the 
Plan  is  ^e  Huntington  National  Bank  of 
Coltmibus,  Ohio  (the  Trustee). 
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2.  Sakes,  Inc.  (the  Plan  Sponsor)  is  a 
plastic  products  company.  Sakas  is  the 
president  of  the  Plan  Sponsor. 

3.  On  August  7, 1972,  the  Plan 
purchased  the  Property,  which  consists 
of  farm  land,  as  an  investment.  The  Plan 
leased  tne  Property  to  a  local  fanner 
who  farmed  it  and  paid  a  rental  for  its 
use.  The  Property  appreciated  in  value 
and  coupled  with  the  rental  income, 
appeared  to  be  a  good  investment  for 
the  Plan.  The  Property  has  never  been 
leased  to  a  party  in  interest  with  respect 
to  the  Plan. 

4.  In  later  years,  the  Property 
developed  into  a  swamp.  At  the  present 
time  the  Property  is  developing  little 
income  and  the  Trustee  has  determined 
that-the  Property  is  no  longer  a  prudent 
investment  for  the  Plan,  and  should  be 
sold. 

5.  Mr.  Ray  L.  Finley,  a  real  estate 
broker,  has  determined  that  the  current 
value  of  the  Property  is  $15,000.  The 
Plan's  current  carrying  value  of  the 
Property  is  $24,800  based  on  prior  years 
appreciation. 

6.  Sakas  proposes  to  purchase  the 
Property  for  $15,000  in  cash,  the  value 
established  by  the  appraisal. 

7.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  of  section 
408(a]  because: 

(1)  It  will  be  a  one-time,  cash 
transaction; 

(2)  The  Plan  will  be  able  to  dispose  of 
real  property  which  generates  little 
rental  income  and  which  is  depreciating 
in  value: 

(3)  The  Plan  will  receive  the  fair 
market  value  of  the  Property;  and 

(4)  The  Trustee  of  the  Man  has 
determined  that  the  proposed 
transaction  is  in  the  interests  of  and 
protective  of  the  Plan  and  its 
participants  and  beneficiaries. 

Notice  of  Interested  Persons 

Notice  of  the  proposed  exemption  as 
published  in  the  Federal  Register,  will 
be  furnished  to  all  employees  of  the  Plan 
sponsor,  all  retired  employees  receiving 
benefits  under  the  plan  and  to  all  former 
employees  who  have  terminated  with  a 
vested  interest.  These  persons  will  also 
be  informed  of  their  rights  to  comment 
and  request  a  hearing.  The  notice  of 
pendency  will  be  placed  on  the  bulleting 
board  accessible  to  all  employees. 
Retired  employees,  beneficiaries  and 
terminated  employees  with  vested 
benefits  will  be  notified  by  mail.  The 
notice  will  be  provided  within  ten  (10) 
days  of  publication  in  the  Federal 
Register. 


General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  forlhe 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code. 
including  statutory  or  administrative 
exemptions  £ind  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  witldn  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 


Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  th6 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  tlie  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a)  and  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  cash  sale  of  the  Property  by  the 
Plan  to  Sakas  for  $15,000,  provided  that 
the  amount  received  by  the  Plan  is  not 
less  than  the  fair  market  value  of  the 
Property  at  the  tune  of  the  sale. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction  to 
be  consummated  pursuant  to  the 
exemption. 

Signed  at  Washington  D.C,  this  3rd  day  of 
May.  1982. 

Alan  D.  Lebo%vit>, 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Managment  Services 
Administration,  Department  of  Labor. 

[FR  Ooc  82-12S1S  FUad  5-«-82:  8:45  un) 
BIUJNQ  CODE  M10-2S-M 


[Prottiblted  Transaction  Exemption  82-80; 
Exemption  Application  No.  D-3113] 

Exemption  From  the  Prohibitions  for 
Certain  Transactlone  Involving  the 
Hoyte  E.  Setzer  Pension  Plan  and  Trust 
Located  in  Billings,  IMontana 

agency:  Department  of  Labor. 
ACTION:  Grant  of  individual  exemption. 

summary:  This  exemption  permits  the 
proposed  sale  of  certain  real  property 
(the  Property)  by  the  Hoyle  E.  Setzer 
P.C.  Pension  Plan  and  Trust  (the  Plan)  to 
Hoyle  E.  Setzer  (Setzer),  a  disqualified 
person  with  respect  to  the  Plan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Small  of  the  Office  of  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Room  C-4526.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20216. 
(202)  523-8881.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  On 

March  5, 1982,  notice  was  published  in 
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the  Federal  Register  (47  FR  9616)  of  the 
pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Internal  Revenue  Code  of 
1954  (the  Code)  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code,  for 
the  above  described  transaction.  The 
notice  set  forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  pubUc  inspection  at 
the  Department  in  Washington.  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  The  notice 
erroneously  indicated  that  the  comment 
period  would  close  on  March  5. 1982 
rather  than  the  correct  closing  date  of 
April  5. 1982.  Because  the  Plan  has  only 
one  participant  and  since  no  public 
comments  and  no  requests  for  a  hearing 
were  received  by  the  Department,  the 
Department  is  granting  this  exemption  in 
the  form  in  which  it  was  proposed.  The 
notice  of  pendency  was  issued  and  the 
exemption  is  being  granted  solely  by  the 
Department  because,  effective 
December  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713,  October  17. 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secrtary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  4975(c)(2)  of  the  Code  does  not 
relieve  a  Hduciary  or  disqualified  person 
with  respect  to  a  plan  to  which  the 
exemption  is  applicable  from  certain 
other  provisions  of  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply;  nor  does  the 
fact  the  transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneBciaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
4975(C)(1)(F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to. 
and  not  in  derogation  of,  any  other 
provisions  of  the  Code,  including 


statutory  or  administrative  exemptions 
and  transitional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  £ui 
administrative  or  statutory  exemption  or 
transitional  rule  is  not  dispositive  of 
whether  the  transaction  is.  in  fact,  a 
prohibited  transaction. 

Exemption 

In  accordance  with  section  4975(c)(2) 
of  the  Code  and  the  procedures  set  fortii 
in  ERISA  Procedure  75-1  (40  FR  18471, 
April  28. 1975).  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  I^an  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly,  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  cash  sale  of  the 
Property  for  $71,452.50  by  the  Plan  to 
Setzer  provided  that  such  price  is  at 
least  the  fair  maricet  value  ot  the 
Property  at  the  time  of  sale. 

lie  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  appUcation  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington.  D.C,  this  3rd  day  of 
May.  1982. 

Alan  D.  Lebowitx, 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
ProgramB,  Labor-Management  Services 
Administration,  Department  of  Labor. 

[FR  Doc  8Z-12S1S  Filed  5-0-82:  8:4S  am] 
BtLUNO  CODE  4510-29-M 


[Prohibited  Transaction  Exemption  82-74; 
Exemption  Application  No.  D-24621 

Exemption  From  the  Prohibitions  for 
Certain  Transactions  Involving  Tech 
Plastics,  inc.  Employees'  Profit 
Sharing  Plan  Located  In  Phoenix, 
Arizona 

agency:  Department  of  Labor. 
action:  Grant  of  Individual  Exemption. 

summary:  lliis  exemption  permits:  (1) 
The  proposed  exchange  (the  Exchange) 
by  the  Tech  Plastics,  Inc.  Employees' 
Profit  Sharing  Plan  (die  Plan)  of  24.160 
shares  of  the  common  stock  (the  Stock) 
of  Tech  Plastics,  Inc.  (the  Employer),  the 
sponsor  of  the  Plan  for  certain  real 
property  (the  Property)  owned  by  Steve 


Uhlmann  (Uhlmann),  a  party  in  interest 
with  respect  to  the  Plan.  (2)  The 
subsequent  proposed  leasing  of  the 
Property  by  the  Plan  to  the  Employer 
and  (3)  The  guarantee  by  the  Employer 
against  any  loss  by  the  Plan  in  the  event 
the  Property  is  sold  by  the  Plan. 

FOR  FURTHER  INFORMATION  CONTACR 

Richard  Small  of  the  Office  of  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Room  0-4526,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washingtoa  D.C.  20216. 
(202)  523-8881.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  MFORMATKNC  On 

February  5, 1982,  notice  was  published 
in  the  Federal  Register  (47  FR  5532)  of 
the  pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  section  406(a),  406(b)(1)  and  406(bK2) 
of  the  Employee  Retirement  Income 
Seciuity  Act  of  1974  (the  Act)  and  from 
the  sanctions  resulting  from  the 
application  of  section  4875  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  4975(cKl)  (A) 
through  (E)  of  the  Code,  for  the  above 
described  transactions.  The  notice  set 
forth  a  summary  of  facts  and 
representations  contained  in  die 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  The  applicant 
has  represented  that  it  has  satisfied  the 
notification  requirements  as  set  forth  in 
the  notice  of  pendency.  Hie  Department 
received  one  comment  which  was  from 
the  applicant  In  its  comment  the 
applicant  noted  that  paragraph  number 
three  of  the  notice  of  pendency  stated 
that  "the  Stock  which  the  Employer  will 
give  to  Uhlmann  in  such  Exchange  will 
be  obtained  by  the  Employer  from  the 
Plan."  The  applicant  stated  that  the 
Stock  which  the  Plan  will  give  to  the 
Employer  will  be  held  by  die  Employer 
and  that  the  Employer  will  issue  a  like 
amount  of  shares  of  the  Employer  from 
shares  presentiy  held  by  the  Employer 
and  transfer  these  shares  to  Uhlmann. 
The  Department  notes  and  incorporates 
such  change  in  the  grant.  No  requests  for 
a  hearing  were  received  by  the 
Department  The  notice  of  pendency 
was  issued  and  the  exemption  is  being 
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granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  Na  4 
of  1978  (43  FR  47713.  October  17. 1978) 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

General  Infonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  406(a)  of  the  Act  and  section 
4975(c)(2)  of  jhe  Code  does  not  reheve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
appUcable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(9)(1)(B)  of 
the  Act;  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a]  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3]  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible: 

(b)  It  is  the  interests  of  the  Plan  and  of 


its  participants  and  beneficiaries;  and 
(c)  It  is  protective  of  tlie  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly  the  restrictions  of  section 
406(a),  40e(b)(l]  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  &om  the 
apphcation  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to:  (1)  the  proposed  Exchange  of  the 
Stock  by  the  Plan  with  Uhlmann  for  the 
Property  provided  that  the  terms  and 
conditions  of  the  Exchange  cure  at  least 
as  favorable  to  the  Plan  as  those  which 
they  could  receive  in  a  similar 
transaction  with  an  unrelated  party;  (2) 
the  proposed  leasing  of  the  Property  by 
the  Plan  to  the  Employer  provided  that 
the  terms  and  conditions  of  the  lease  are 
at  least  as  favorable  to  the  Plan  as  those 
which  the  Plan  could  receive  in  a  similar 
transaction;  and  (3)  the  guarantee  by  the 
Employer  against  any  loss  to  the  Plan  in 
the  event  of  a  sale  of  the  Property  by  the 
Plan. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transactions  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washingtoa  D.C..  this  3rd  day  of 
May.  1982. 
Alan  D.  Ldiowitz. 

Aaaiatant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  Department  of  Labor. 

|FR  Doo.  S2-1Z524  FUsd  5-6-82:  8:45  ua\ 
BHJJNQ  CODE  4«1»-24-M 


[ProhiMtMl  Transaction  Exemption  82-7S; . 
Exemption  AppHcatlon  No.  D-2957] 

Exemption  From  the  ProMbitione  for 
Certain  Transactions  Involving  W.  GL 
Yates  &  Sons  Construction  Co., 
Employee  Trust  Located  In 
Ptilladelphia,  Miss. 

AOCNCV:  Department  of  Labor. 
ACTKMH:  Grant  of  individual  exemption. 

suMMiMv:  This  exemption  would 
exempt  for  a  period  of  five  years,  tiie 
proposed  loans  (the  Loans)  of  money  by 
the  W.  G.  Yates  &  Sons  Construction 
Company  Employee  Trust  (the  Plan)  to 
W.  C.  Yates  &  Sons  Construction 
Company  (the  Employer),  the  Plan 
sponsor. 

FOR  FURTHCR  INFORMATION  CONTACT. 

Mr.  Robert  Sandler  of  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  0- 


4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  2021&  (202)  523-8195.  (This  is  not  a 
toU-firee  number.) 

SUPPLEMENTARY  INFORMATION:  On 

February  5, 1982,  notice  was  published 
in  the  Federal  Register  (47  FR  5549)  of 
the  pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  section  406(a),  406(b)  (1)  and  (2)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  from  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Internal  Revenue 
Code  of  1954  (the  Code)  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  for  the  above-described 
transaction.  The  notice  set  forth  a 
summary  of  facts  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  pubUc  hearing  be  held 
relating  to  tliis  exemption.  Tlie  applicant 
has  represented  that  a  copy  of  the  notice 
was  distributed  to  interested  persons  in 
accordance  with  the  requirements  set 
forth  in  the  proposed  exemption.  No 
public  comments  and  no  requests  for  a 
hearing  were  received  by  the 
Department.  The  notice  of  pendency 
was  issued  and  the  exemption  is  being 
granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganixation  Plan  No.  4 
of  1978  (43  FR  47713,  October  17. 1978) 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

General  Infonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  fi-om  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  reqraosibility 
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provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(l)(B]  of 
the  Act;  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrtive  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  die 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR 18471, 
April  28, 1975),  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  it  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly  the  restrictions  of  section 
406(a).  406(b)  (1)  and  (2)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  Loans  by  the  Plan  to  the 
Employer,  provided  that  the  terms  and 
conditions  of  the  Loans  remain  at  least 
as  favorable  to  the  Plan  as  those  it  could 
obtain  from  an  unrelated  party. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  exemption. 


Signed  at  Washington.  D.C,  this  3d  day  of 
May.  1962. 
Alao  D.  Lebowitz. 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Servcies 
Administration,  Department  of  Labor, 

(FR  Doc  tZ-X2S30  Filed  5-4-62:  &45  am) 
BIUJNG  CODE  451»-2»-M 


Advisory  Council  on  Employee 
Welfare  and  Pension  Benefit  Plans; 
Meeting 

Pursuant  to  Section  512  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  29  U.S.C.  1142.  a 
meeting  of  the  Avisory  Council  on 
Employee  Welfare  and  Pension  Benefit 
Plans  will  be  held  on  Tuesday.  May  25, 
1982.  in  Room  S-4215.  C.  U.S. 
Department  of  Labor.  Third  and 
Constitution  Avenue,  N.W..  Washington. 
D.C. 

The  purpose  of  the  meeting,  which 
will  begin  at  9:30  a.m..  is  to  consider  the 
items  listed  below  and  to  invite  public 
comment  on  any  aspect  of  the 
administration  of  ERISA. 

1.  Administrator's  Report 

2.  Advisory  Council  Work  Group 
Reports: 

Investment  and  Fiduciary 

Communicatioiu 

Reporting,  Disclosure  and  Recordkeeping 

Prohibited  Transactions 

3.  Statements  from  the  Public. 
Members  of  the  public  are  encouraged 

to  file  a  written  statement  pertaining  to 
any  topic  concerning  ERISA  by 
submitting  20  copies  on  or  before 
Monday,  May  24, 1982.  to  the 
Administrator.  Pension  and  Welfare 
Benefit  Programs,  U.S.  Departaent  of 
Labor,  Room  &-4522,  Third  and 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216. 

Persons  desiring  to  address  the 
Council  should  notify  Edward  F. 
Lysczek,  Executive  Secretary  of  the 
Advisory  Council,  in  care  of  the  above 
address  or  by  calling  (202)  523-8753. 

Signed  at  Washington,  D.C.  this  3rd  day  of 
May  1982. 

Jeffrey  N.  Clayton. 

Administrator,  Pension  and  Welfare  Benefit 
Programs. 

[FR  Doc.  S2-12411  Filed  5-6-82:  8:45  am] 
BHXmO  CODE  4510-2»-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Visual  Arts  Advisory  Panel  (Sculpture); 
Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 


L  92-463),  as  amended,  notice  isiiereby 
given  that  a  meeting  of  the  Visual  Arts 
Advisory  Panel  (Sculpture)  to  the 
National  Council  on  die  Arts  will  be 
held  on  June  1-4, 1982.  frt>m  9:00  a  Jn — 
5:30  p.m.  in  the  Consul  Building  of  the 
Columbia  Plaza  Complex,  2400  Virginia 
Avenue,  N.W.,  Washington.  D.C.        ^'^ 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  pubUc  pursuant  to 
subsections  (c)  (4),  (6)  and  9(b)  of 
section  552b  of  Tide  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  frtim  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washingtsn. 
D.C.  20506.  or  call  (202)  634-607a 

Dated:  April  29, 1982. 
lohnH.  C3aik, 

Director.  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Ails. 

(PR  Doc  82-12110  FUed  5-6-82:  a?U  «m| 
BHJJNQCOOE  7t37-*1-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  International 
Programs;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  Pub.  L  92-463, 

the  National  Science  Foundation 
aimounces  the  following  meeting: 

Name:  Advisory  Committee  for  International 
Programs. 

Dates:  May  24, 1982.  9  a.m.  to  5  pjn.:  May  25. 
1982.  9  a.m.  to  4  p.m. 

Place:  National  Science  Foundation,  1800  G 
Street  NW.,  Washington,  D.C;  Room  1224. 

Type  of  meeting:  Open. 

Contact  person:  Dr.  Bodo  Bartocha,  Director, 
Division  of  International  Programs. 
National  Science  Foundation,  Washington, 
D.C  20550.  Telephone  (202)  357-8552. 

Summary  of  mfnntes:  May  be  obtained  from 
Contact  Person. 

Purpose  of  committee:  To  provide  advice, 
recommendations,  and  oversight  related  to 
support  for  international  cooperation  in 
science  and  engineering. 

Agenda:  May  24:  Recent  events  affecting  the 
Division  of  International  Programs. 
Discussion  of  Science  in  the  International 
Setting.  Cooperative  programs  with  LDCs 
and  Spain:  May  25:  Continuation  of 
discussion  of  LDC  and  Spain  programs. 
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U.S.-China  prograin  of  NSP.  Summarizing 
discussions.  Resolutions  and  assignments. 
Future  meetings. 

M.  RdMcca  Winldar, 

Committee  Management  Coordinator. 

May  4. 1982. 

[FR  Doc  82-12500  Filed  5-6-82:  8:45  un| 
BtUJNQ  CODE  7SSS^M-M 


Advisory  Panel  for  PCM  Subpanel  on 
Genetic  Biology;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended. 
Pub.  L  92-463,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Subpanel  on  Genetic  Biology  of  the 
Advisory  Panel  for  Physiology.  Cellular 
and  Molecultir  Biology. 

Date  and  time:  May  27-29, 1982,  9:00  AM-^30 
PM 

Place;  Room  543,  National  Science 
Foundation,  1800  G  Street,  NW., 
Washington.  D.C.  205Sa 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  DeLill  Nasser,  Program 
Director,  Genetic  Biology  Program.  Room 
329,  National  Science  Foundation, 
Washington,  D.C  2055a  telephone  (202) 
357-9687. 

Purpose  of  subpanel:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  genetic  biology. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process 
for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information;  financial 
data,  such  as  saltiries,  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These 
matters  are  within  exemptions  (4)  and  (6) 
of  5  U.S.C  S52(c).  Government  in  the 
Sunshine  Act  * 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  Section  10(d)  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF,  on 
July  6, 1979L  , 

M.  Rebaoca  Wlnklar, 

Committee  Management  Coordinator. 

FR  Doc  «2-US04  FUed  5-S-82:  MS  am) 
MLLHra  cooe  7SSS-0t-« 


Executive  Committee  of  the  Advisory 
Committee  for  Ocean  Sciences; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub.  L  92-463. 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Executive  Committee  of  the  Advisory 
Committee  for  Ocean  Sciences. 


Date  and  tkne:  May  26  and  27. 1982—9:00 

a.m.  to  5.-00  p.m.  each  day. 
Place:  Room  642,  National  Science 

Foundation,  1800  G  Street,  NW, 

Washington.  DC 
Type  of  Meeting:  Open. 
Contact  person;  Dr.  M.  Grant  Gross,  Director, 

Division  of  Ocean  Sciences,  Room  609, 

National  Science  Foundation,  Washington, 

DC  20550;  Telephone;  (202)  357-9639. 
Summary  minutes:  May  be  obtained  from  the 

Contact  Person.  Or.  Grant  Gross,  at  the 

above  address. 
Purpose  of  commitiee:  To  provide  advice  and 

recommendations  concerning 

oceanographic  research  and  its  support  by 

the  NSFs  Division  of  Ocean  Sciences. 

May  28 

0907  ^ 

I.  Introduction,  Dr.  Albert  L  Bridgewater, 
Deputy  Assistant  Director,  AAEO 

n.  Adoption  of  the  Agenda,  Dr.  Dirk 
Frankenberg.  Acting  Chairman  of  the 
Executive  Committee,  and  Dr.  M.  Grant 
Gross,  Director,  OCE 

III.  Recent  OCE  Activities,  Dr.  Gross  and 
OCE  staff 

IV.  Plans  for  Future  Ocean  Scientific  Drilling, 
Dr.  Allen  M.  Shinn,  Director,  Office  of 
Scientific  Ocean  Drilling 

V.  Support  of  External  Advisory  Committees, 
Mr.  Louis  Brown,  OCE 

VI.  NCAR's  Long-Range  Plans  for  Computer 
and  Aircraft  Facihties.  Dr.  Lawrence  A. 
Lee,  Division  of  Atmospheric  Sciences 

Vn.  OCE  Long-Range  Planning,  Dr.  Gross 

A.  Actions  of  OCE's  Ocean  Sciences 
Research  Section  (OSRS)  with  Respect  to 
Long-Range  Planning,  Dr.  Robert  E.  Wafl. 
Head,  OSRS 

1145 

Lunch 

1315 

B.  Actions  of  OCE's  Oceanographic  Facilities 
Support  (OFS)  with  Respect  to  Long-Range 
Planning  Mr.  Ronald  R.  La  Count.  Head. 
OFS 

1700 

Adjoom 

May  27 

0900 

Agenda  Item  VHB.  (continued) 

1145 

Lunch 

1315 

VHI.  Planning  for  the  Required  Advisory 
Committee  Oversight  Review  of  the  OCE/ 
OSRS  Program,  Drs.  Gross  and  Wall,  OCE 

IX.  Arrangements  for  the  Next  Meeting,  Mr. 
Prank  R.  Alexander,  OCE 


1700 

Adjourn 

M.  Rsbeoca  Winklv. 

Committee  Management  Coordinator. 

May  4, 1962. 

[FR  Doc  82-12501  FUwl  S-S-82  SM  ami 
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Subpanel  for  Sensory  Physiology  and 
Perception;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92-463, 
as  amended,  the  National  Science 
Foundation  aimounces  the  following 
meeting: 

Name:  Advisory  Panel  for  Behavioral  and 
Neural  Sciences  Subpanel  on  Sensory 
Physiology  and  Perception. 

Date  and  time:  May  27-28, 1982.  e:00-S:00 
p.m.  each  day. 

Place:  National  Science  Foundation.  1800  G 
Sti^et.  NW.,  Room  643,  Washington.  D.C 
20550. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  John  K.  Harting,  Staff 
Associate,  Sensory  Physiology  and 
Perception  I'rogram,  National  Science 
Foundation,  Washington,  D.C,  Room  320^ 
(202)  357-8485. 

Purpose  of  subpanel:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  sensory  physiology  and 
perception. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process 
for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information,  financial 
data,  su(±  as  salaries,  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These 
matters  are  within  exemptions  (4)  and  (6) 
of  5  U.S.C.  552b(c),  Government  in  tte 
Sunshine  Act  ^ 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  Section  10(d)  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF,  on 
July  6, 1979. 

M.  Rebecca  Winkler, 

Committee  Management  Coordinator. 
May  4, 1082. 

(FR  Doc  82-12499  FUed  6-6-8Z:  8:45  am] 
BILUNQ  COOE  755S-01-U 


Subpanel  on  Cellular  Physiology; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  as  amended. 
Pub.  L  92-462,  The  National  Science 
Foundation  announces  the  following 
meeting; 
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Name:  Subpanel  on  Cellular  Physiology  of  the 
Advisory  Panel  for  Physiology,  Cellular 
and  Molecular  Biology. 

Date  and  time:  May  27,  28, 1982 — starting  at 
8:30  ajn.  to  5:00  p.m. 

Place:  Room  338.  National  Science 
Foundation,  1800  G  Street  NW.    . 
Washington.  DC  20550. 

Type  of  meeting:  Closed. 

Contact  person:  Dr.  Joseph  F.  Albright. 
Program  Director.  Cellular  Physiology 
Program.  Room  332.  National  Science 
Foundation.  Washington.  DC  20550. 
Telephone:  (202)  357-7377. 

Purpose  of  subpanel:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  Cellular  Physiology. 

Agenda:  To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process 
of  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information:  financiaJ 
data,  such  as  salaries;  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These 
matters  are  within  exemptiods  (4]  and  (6) 
of  5  U3.C  552b(c),  Government  in  the 
Sunshine  Act 

Authority  to  close:  This  determination  was 
made  by  the  Committee  Management 
Officer  pursuant  to  provisions  of  Section 
10(d)  of  Pub.  L  92-463.  The  Committee 
Management  Officer  was  delegated  the 
authority  to  make  such  determinations  by 
the  Director,  NSF,  on  July  6. 1979. 

M.R.  Winkler. 

Committee  Management  Coordinator. 
May  4. 1982. 

|FR  Doc.  82-12SQ3  FU«1  S-S-SK  StU  ami 
MLLIMQCOOE  7S66-01-M 


Subpanel  on  Molecular  Biology,  Group 
B,  of  the  Advisory  Panel  for  ttie 
Division  of  Ptiystology,  Cellular,  and 
Molecular  Biology;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub.  L  92-463, 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Sabpanel  on  Mcdecular  Kology.  Gnrap 

B,  of  the  Advisory  Panel  for  Pfaysiokigy. 

Cellular,  and  Molecular  Biology. 
Date  and  time:  May  24  &  25, 1982.  9:00  ajn.  to 

5:00  pjn.  each  day. 
Place:  Room  338,  National  Science 

Foundation.  1800  G  Street  NW., 

Washington.  D.C  2065a 
Type  of  meeting:  Qosed. 
Contact  person:  Dr.  Michael  A.  Cusanovich, 

Program  Director,  Biophysics  Program. 

Room  329.  National  Science  Foundation. 

Washington.  D.C  2055a 
Purpose  of  subpanel:  To  provide  advice  and 

recommendations  concerning  support  for 

research  in  Molecular  Biology. 
Agenda:  To  review  and  evaluate  research 

proposals  as  part  of  the  selection  process 

for  awards. 
Reason  for  closing:  The  proposals  being 

reviewed  include  information  of  a 


proprietary  or  confidential  nature, 
including  technical  information,  financial 
data,  such  as  salaries  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These 
matters  are  within  exemptions  (4)  and  (6) 
of  6  U.S.C  552(c}.  Government  in  the 
Sunshine  Act 
Authority  to  close  meeting:  Thi^ 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  Section  10(d)  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinations  by  the  Director,  NSF.  on 
July  6. 1979. 

M.R.Wiiiklar. 

Committee  Management  Coordinator. 

May  4. 1982. 

IFK  Doc.  8Z-12SU  FUed  5-6-82: 8:45  am] 
BILUNQCOOE  7966-«1-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-348  and  50-364] 

Alattama  Power  Co.  (Joseph  M.  Farley 
Nuclear  Plant,  Unit  Nos.  1  and  2)r, 
Exemption 

I 

He  Alabama  Power  Company  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  NW-2  and  NPF- 
8  which  authorize  operation  of  the 
Joseph  M.  Farley  Nuclear  Plant  Unit 
Nos.  1  and  2.  These  Ucenses  provide, 
among  other  things,  that  they  are  subject 
to  all  rules,  regulations  and  Orders  of 
the  Commission  now  or  hereafter  in 
effect 

The  facility  comprises  two 
pressurized  water  reactors  at  the 
licensee's  site  located  near  the  City  of 
Dothan,  Alabama. 


On  November  19, 1980,  the 
Commission  pubhshed  a  revised  Section 
10  CFR  5a48  and  a  new  Appendix  R  to 
10  CFR  50  regarding  fire  protection 
features  of  nuclear  power  plants  (45  PR 
76602).  The  revised  Section  50.48  and 
Appendix  R  became  effective  on 
February  17. 1981.  Section  5a48(c] 
established  the  schedules  for  satisfying 
the  provisions  of  Appendix  R.  Section  III 
of  Appendix  R  contains  fifteen 
subsections,  lettered  A  through  O.  each 
of  which  specifies  requirements  for  a 
particular  aspect  of  the  fire  protection 
features  at  a  nuclear  power  plant  One 
of  these  fifteen  subsections  ni.Q..  is  the 
subject  of  this  exemption  request  IIl.G. 
specifies  detailed  requirements  for  fire 
protection  of  the  equipment  used  for 
safe  shutdown  by  means  of  separation 
and  barriers  (III.G.2).  If  the  requirements 
for  separation  and  barriers  could  not  be 


met  in  an  area,  alternative  safe 
shutdown  capability,  independent  of 
that  area  and  equipment  in  that  auea. 
was  required  (in.G.3). 

Section  50.48(c)  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  within  a 
specified  time  from  the  effective  date  of 
this  fire  protection  rule.  February  17, 

1981.  except  for  modifications  to  provide 
alternative  safe  shutdown  capability. 
These  latter  modifications  (ULCS) 
require  NRC  review  and  approvaL 
Hence.  I  50.48(c]  requires  their 
completion  within  a  certain  time  after 
NRC  approval.  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capability  was  si}ecified  as  March  19, 
1981. 

By  letter  dated  June  23. 19S1,  as 
amended  January  28, 1982,  and  April  20, 

1982.  Alabama  Power  Company 
requested  exemptions  bom  10  CFR 
50.48(c)  with  respect  to  the  requirements 
of  Section  EU.G  of  Appendix  R  as 
follows: 

(1)  Extend  the  date  for  instaBation  of 
modifications  needed  in  "inaccessible 
areas"  of  Unit  1  (as  hsted  in  licensee's 
letter  dated  March  19. 1981  and  not 
requiring  NRC  approval  but  requiring 
plant  shutdown)  from  the  first  outage 
more  than  180  days  after  the  effective 
date  of  the  Fire  Protection  Role, 
February  17. 1961.  to  the  fifth  refueling 
outage  scheduled  April  1, 1964. 

(2)  Extend  from  March  19. 1961,  to  July 
1. 1982,  the  date  for  submittal  of  design 
descriptians  of  alternate  or  dedicated 
shutdown  sjrstems  needed  to  satisfy 
Section  IILG.3. 

When  this  Fire  Protection  Rule  was 
approved  by  the  Commission,  it  was 
understood  that  the  time  required  for 
each  licensee  to  re-examine  those 
previously-approved  configurations  at 
its  plant  to  determined  whether  they 
meet  the  requirements  of  Section  IHG  of 
Appendix  R  to  10  CFR  50  was  not  well 
known  and  would  vary  depending  upouy'' 
the  degree  of  conformance.  For  each 
item  of  non-conformance  that  was 
found,  a  fire  hazards  analysis  had  to  be 
performed  to  determine  whether  the 
existing  configuration  provided 
^sufficient  fire  protection.  If  it  did.  a  basis 
had  to  be  formulated  for  an  exemption 
request  If  it  did  not  modifications  to 
either  meet  the  requirements  of 
Appendix  R  or  to  provide  some  other 
acceptable  configiu-ation.  that  could  be 
justified  for  an  exemption,  had  to  be 
designed  as  required  by  Section  III.G.3 
of  Appendix  R.  Depending  upon  the 
extensiveness  and  number  of  the  areas 
involved,  the  time  required  for  this  re- 
examination, reanalysis  and  redesign 
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could  vary  from  a  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one.  short-term  date 
for  all  licensees  in  the  interest  of 
ensuring  a  best-effort,  expedited 
completion  of  compliance  with  the  Fire 
Protection  Rule,  recognizing  that  there 
would  be  a  number  of  licensees  who 
could  not  meet  these  time  restraints  but 
who  could  then  request  appropriate 
relief  through  the  exemption  process. 
Licensees  for  44  of  the  72  plants  to 
which  Appendix  R  applies  [plants  with 
an  operating  license  issued  prior  to 
January  1. 1979]  have  requested  such 
schedular  relief. 

The  licensees  for  the  remaining  28 
plants  made  submittals  to  meet  the 
schedular  requirements  of  50.48(c).  All 
of  these  submittals,  however,  were 
deHcient  in  some  respects.  In  general, 
much  of  the  information  requested  in  a 
generic  letter  (81-12)  dated  February  20, 
1981,  to  the  licensees  of  all  72  plants, 
was  not  provided.  Therefore,  additional 
time  is  being  used  to  complete  those 
submittals  also. 

m 

Prior  to  the  issuance  of  Appendix  R, 
the  Farley  Units  had  been  reviewed 
against  the  criteria  of  Appendix  R  to  the 
Branch  Technical  Position  9.5-1  (FTP 
9.5-1).  The  BTP  9.5-1  was  developed  to 
resolve  the  lessons  learned  from  the  fire 
at  Browns  Ferry  Nuclear  Plant.  It  is 
broader  in  scope  than  Appendix  R, 
formed  the  nucleus  of  the  criteria 
develop  further  in  Appendix  R  and  In  its 
present,  revised  form  constitutes  the 
section  of  the  Standard  Review  Plan 
used  for  the  review  of  applications  for 
construction  permits  and  operating 
licenses  of  new  plants.  The  review  was 
completed  by  the  NRC  staff  and  its  fire 
protection  consultants  and  a  Fire 
Protection  Safety  Evaluation  (FPSER) 
was  issued.  A  summary  of  the  alternate 
shutdown  methods  and  final  Technical 
Specifications  remained  unresolved. 
Resolution  of  the  Technical 
Specifications  issue  is  docimiented  in  a 
supplement  to  the  FPSER  issued  with 
License  Amendment  No.  26  on  March  1, 
1982  for  Unit  1.  The  FPSER  and  its 
supplement  supported  the  issuance  of 
amendments  to  the  operating  license  of 
Farley  Unit  1  and  issuance  of  the 
operating  license  for  Unit  2  '  which 


'Fariey  Unit  1— Operating  Ucenu  NPF-2. 

Amendment  11  supported  by  FPSER  i««ued 
February  12, 1979. 

Amendment  26  tupported  by  supplement  to 
FPSER  iMued  March  1. 1982. 

Fariey  Unit  2— Operating  Ucenae  NPF-8  dated 
March  31, 1981. 

Supported  by  FPSER  issued  February  12, 1979. 


required  modifications  to  be  made  to 
plant  physical  features,  systems,  and 
administrative  controls  to  meet  the 
criteria  of  Appendix  A  to  BTP  9.5-1.  All 
of  these  modifications  have  been 
completed.  Therefore,  the  Farley  Units 
have  upgraded  to  a  high  degree  of  fire 
protection  already  and  the  extensive 
reassessment  involved  in  this  request 
for  additional  time  is  to  quantify,  in 
detail,  the  differences  between  what 
was  recently  approved  and  the  specific 
requirements  of  Section  lU.G  to 
Appendix  R  of  10  CFR  50. 

Based  on  the  above  considerations, 
we  find  that  the  Ucensee  has  completed 
a  substetntial  part  of  the  fire  protection 
features  at  Farley  Units  1  and  2  in 
conformance  wiUi  the  requirements  of 
the  Fire  Protection  Rules  and  is  applying 
significant  effort  to  complete  the 
reassessment  of  any  remaining 
modifications  which  might  be  necessary 
for  strict  conformance  writh  Section 
m.G.  We  find  that  because  of  the 
already-completed  upgrading  of  these 
facilities,  there  is  no  undue  risk  to  the 
health  and  safety  of  the  public  involved 
with  continued  operation  until  the 
completion  of  this  reassessment  on  July 
1. 1982.  Therefore,  an  exemption  should 
be  granted  to  allow  such  time  for 
completion.  However,  because  we  have 
found  that  most  submittals  of  the 
reanalysis  to  date  from  other  licensees 
have  not  been  complete;  that  is,- not  all 
of  the  information  requested  by  Generic 
Letter  81-12  dated  February  20, 1981. 
was  provided,  we  are  adding  a  condition 
to  this  exemption  that  requires  all  such 
information  to  be  submitted  by  the 
dated  granted. 

By  letter  dated  March  19. 1981. 
Alabama  Power  Company  provided 
their  plan  and  schedule  to  achieve 
compliance  with  Appendix  R  including  a 
design  schedule  and  a  contractor 
schedule.  This  plan  and  schedule  has 
been  reviewed  by  the  NRC  staff.  We 
consider  it  a  reasonable  schedule  which 
will  not  require  unnecessary  plant 
shutdown  time.  The  licensee's  plan 
includes  separates  licensee  and 
contractor  walkdown  inspections  as 
well  as  analysis  of  these  walkdown 
inspections. 

For  the  inaccessible  areas  of  Unit  1 
the  final  walkdown  inspection  is 
scheduled  for  about  April  1, 1983.  This 
schedule  is  based  on  an  orderly 
progression  of  preparation,  walkdown 
inspection,  analysis  of  each  walkdown 
and  design  selection.  Alabama  Power 
Company  has  determined  that  the 
outlined  schedule  allows  the  required 
actions  to  be  taken  within  the 
constraints  of  planned  plant  operations. 
We  find  that  for  the  inaccessible  areas 


of  Unit  1,  a  delay  in  completing  the 
installation  does  not  cause  undue  risk  to 
the  health  and  safety  of  the  public. 
Therefore,  an  exemption  should  be 
granted  for  the  inaccessible  areas. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  the  following  exemptions 
with  respect  to  the  requirements  of 
Section  III.G  of  Appendix  R  to  10  CFR 
50: 

(1)  The  date  from  the  first  outage  more 
than  180  days  after  the  effective  date  of 
the  rule  is  extended  to  the  first  extended 
outage  §  50.48(c)(3))  commencing  more 
than  180  days  after  the  outage  presently 
scheduled  for  April  1, 1983; 

(2)  The  date,  March  19. 1981,  for  filing 
exemption  requests  pursuant  to 

§  50.48(c)(6)  which  includes  a  tolling 
provision  is  extended  to  July  1, 1982; 

(3)  The  date,  March  19, 1981,  for 
submittal  of  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  Section  III.G.3, 
as  required  by  S  50.48(c)(5)  is  extended 
to  July  1, 1982;  and 

(4)  The  date,  February  17, 1981,  from 
which  the  installation  schedules 
established  in  S  50.48(c)  (2)  and  (3)  are 
calculated,  is  extended  to  July  1, 1982. 

Provided  the  following  conditions  are 
met: 

(1)  Requests  for  exemption  pursuant 
to  S  50.48(c)(6]  must  include: 

(a)  A  concise  statement  of  the  extent 
of  the  exemption; 

(b)  A  concise  description  of  the 
proposed  alternative  design  features 
related  to  assuring  post-fire  shutdown 
capability;  and 

(c)  A  sound  technical  basis  that 
justifies  the  proposed  alternative  in 
terms  of  protection  afforded  to  post-fire 
shutdown  capability,  degree  of 
enhancement  in  fire  safety  by  full 
compliance  writh  III.G  requirements,  or 
the  deteriment  to  plant  safety  incurred 
by  full  compliance  with  III.G.  A  simple 
statement  diat  the  feature  for  vN^hich  the 
exemption  is  requested  was 
previouslyapproved  by  the  staff  is  not 
sufficient.  A  simple  assertion  that  in  the 
licensee's  judgment  the  feature  for 
which  the  exemption  is  requested  is 
adequate  fire  protection  is  not  sufficient. 

(2)  The  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  Section  III.&6., 
as  required  by  9  50.48(c)(5)  shall  include 
a  point-by-point  response  to  each  item 
in  Section  8  of  Enclosure  1  to  generic 
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letter  81-12  dated  February  20, 1981,  and 
to  each  item  in  Enclosure  2  to  Generic 
Letter  81-12,  dated  February  2a  1981. 

If  the  licensee  does  not  meet  the 
above  conditions,  the  Ucensee  will  be 
found  in  violation  of  19  CFR  50.48(c) 
even  though  the  submittal  may  be  made 
within  die  time  granted  by  the 
exemption.  If  such  a  violation  occurs, 
imposition  of  a  civil  penalty  will  be 
considered  under  Section  234  of  the 
Atomic  Energy  Act,  as  amended.  Such  a 
violation  will  be  a  continuing  one 
beginning  with  the  date  set  in  the 
exemption  for  submittal  and  terminating 
when  all  inadequacies  are  corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  staff,  caused  by  the 
work-load  associated  with  reviewing  all 
of  the  submittals  falling  due  near  the 
same  time,  will  not  reheve  the  Hcensee 
of  the  responsibility  for  completeness  of 
the  submittal?  nor  will  such  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated. 

The  ^fRC  staff  has  determined  that  the 
granting  of  this  exemption  will  not  result 
in  any  significant  environmental  impact 
and  that  pursuant  to  10  CFR  51.5(d)(4) 
an  environmental  impact  statement  or 
negative  declaration  and  environmental 
impact  appraisal  need  not  be  prepared 
in  connection  with  this  action. 

Dated  at  Bethesda,  Md,  this  4th  day  of 
May  1982. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  \an  Filed  S.«-8Z^  8:4$  am| 
8ILUNQ  COOE  759(H>1-II 


[Socket  Nos.  50-445  and  50-446] 

In  the  matter  of  Texas  Utilities 
Generating  Company,  Dallas  Power  & 
Light  Company,  Texas  Electric  Service 
Company,  Texas  Power  &  Light 
Company,  Texas  Municipal  Power 
Agency,  Brazos  Electric  Power 
Cooperative,  Inc.,  Tex-La  Electric 
Cooperacve  of  Texas,  Inc.,  Comanche 
Peak  Steam  Electric  Station.  Units  1  and 
2. 

Texas  Utilities  Generations  Co.;  Order 
Extending  Latest  Construction 
Completion  Dates 

The  Texas  Utilities  Generating 
Company.  Dallas  Power  &  Light 
Company,  Texas  Electric  Service 
Company,  Texas  Power  &  Light 
Company,  Texas  Municipal  Power 
Agency,  Brazos  Electric  Power 
Cooperative,  Inc.,  and  Tex-La  Electric 
Cooperative  of  Texas,  Inc.  are  the 
holders  of  Construction  Permit  Nos. 
CPPR-126  and  CPPR-127  issued  by  the 


Atomic  Energy  Commission  *  on 
December  19, 1974  for  construction  of 
the  Comanche  Peak  Steam  Electric 
Station,  Units  1  and  2.  The  Texas 
Utilities  Generating  Company  has  sole 
responsibility  for  the  design, 
construction,  and  operation  of  the 
facilities,  which  are  presently  under 
construction  at  a  site  located  in 
Somervell  County,  Texas. 

By  a  letter  dated  June  19, 1981  the 
Texas  Utilities  Generating  Company 
filed  a  request  for  an  extension  to  the 
latest  construction  completion  dates 
specified  in  Construction  Permit  Nos. 
CPPR-126  and  CPPR-127  from  August  1, 
1981  and  August  1, 1983  respectively  to 
August  1, 1985  and  August  1, 1987 
respectively.  Reasons  given  for  the 
requested  extension  in  time  were:  (1) 
construction  delays  due  to  extended 
delivery  of  materials  and  components, 
(2)  delays  due  to  design  modifications 
resulting  from  revised  or  additional 
regulatory  requirements,  (3)  construction 
delays  due  to  difficuJties  encountered  in 
the  installation  of  various  components, 
primarily  pipe  hangers  and  restraints, 
and  (4)  to  provide  a  considerable  margin 
for  unforeseen  contingencies. 

This  action  involves  no  significant 
hazards  consideration,  good  cause  has 
been  shown  for  the  delays,  and  the 
requested  extension  is  for  a  reasonable 
period,  the  bases  for  which  are  set  forth 
in  the  staffs  safety  evaluation  of  the 
request  for  extension. 

The  preparation  of  an  environmental 
impact  statement  for  this  particular 
action  is  not  warranted  because  there 
will  no  significant  environmental  impact 
attributable  to  the  Order  other  than  that 
which  has  already  been  predicted  and 
evaluated  in  the  Commission's  Final 
Environmental  Statement  for  Comanche 
Peak  Steam  Electric  Station.  Units  1  and 
2,  issued  in  June  1974,  or  in  the 
Commission's  Final  Environmental 
Statement  related  to  the  operation  of 
Comanche  Peak  Steam  Electric  Station. 
Units  1  and  2.  NUREG-0775,  issued  in 
September  1981. 

The  Commission  has  determined  that 
this  action  will  not  result  in  any 
significant  environmental  impact  and, 
pursuant  to  10  CFR  51.5(d)(4),  an 
environmental  impact  statement,  or 
negative  declaration  and  environmental 
impact  appraisal,  need  not  be  prepared 
in  connection  with  this  action. 

The  appUcant's  letter  dated  June  19, 
1981,  and  the  NRC  staff's  safe^ 
evalution  supporting  the  Order  are 
available  for  public  inspection  at  the 


'  Effective  January  20. 1975,  the  Atomic  Energy 
Commiuion  became  the  Nuclear  Regulatory 
Commission  and  Permits  in  effect  on  that  day  were 
continued  under  the  authority  of  the  Nuclear 
Regulatory  Commission. 


Commission's  Public  Document  Room. 
1717  H  Street  N.W.,  Washington.  D.C 
and  at  the  Somervell  County  Public 
Library,  On  the  Square,  dea  Rose, 
Texas,  76043. 

It  is  hereby  ordered  that  the  latest 
completion  date  for  CPPR-\2&  be 
extended  from  August  1, 1981  to  August 
1, 1985  for  Unit  1,  and  that  the  latest 
completion  date  for  CPPR-127  be 
extended  from  August  1, 1983  to  August 
1. 1987  for  Unit  2. 

Date  of  Issnance:  April  30, 1982. 
Robot  PisplB, 

Acting  Director,  Division  of  Licensing,  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  K-12<MZ  nied  S-»-82:  8:45  am) 
BILJJNGCODE  75«>-01-ll 


Advisory  Committee  on  Reactor 
Safeguards,  SutKommittee  on 
Advanced  Reactors;  Meeting 

The  ACRS  Subcommittee  on 
Advanced  Reactors  will  hold  a  meeting 
on  May  26, 1982,  Room  1046, 1717  H 
Street.  NW,  Washington,  DC.  The 
Subcommittee  will  discuss  the  NRC 
Research  Program  on  advanced  reactors 
in  conjimction  with  the  ACRS  Report  on 
the  NRC  Long  Range  Research  Plan. 

In  accordance  with  the  pnx:edures 
outlined  in  the  Federal  Regista  on 
September  30, 1981  (46  FR  47903),  oral  or 
written  statements  may  be  presented  by 
members  of  the  public  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Employee  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  diuing  the 
meeting  for  such  statements. 

The  entire  meeting  will  be  open  to 
public  attendance  except  for  those 
sessions  during  whidi  die  Subcommittee 
finds  it  necessary  to  discuss  proprietary 
and  Industrial  Security  information.  One 
or  more  closed  sessions  may  be 
necessary  to  discuss  such  information. 
(SUNSHINE  ACT  EXEMPTION  4).  To 
the  extent  practicable,  these  closed 
sessions  will  be  held  so  as  to  minimize 
inconvenience  to  members  of  the  public 
in  attendance. 

The  agenda  for  subject  meeting  shaU 
be  as  follows: 

Wednesday.  May  26,  1982—8:30  ojn. 
until  the  conclusion  of  business. 

During  the  initial  {wrtion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present  will  exchange  preliminary 
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views  regarding  the  topics  to  be 
discussed. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
Employee,  Mr.  Paul  Boehnert  (telephone 
202/634-3267)  between  8:15  a.m.  and 
5:00  p.m.,  DST. 

I  have  determined,  in  accordance  with 
Subsection  10(d)  of  the  Federal 
Advisory  Committee  Act,  that  it  may  be 
necessary  to  close  portions  of  this 
meeting  to  public  attendance  to  protect 
proprietary  and  Industrial  Security 
information.  The  authority  for  such 
closure  is  Exemption  (4)  to  the  Sunshine 
Act  5  U.S.C.  552b(c)(4). 

Dated:  May  4. 1982. 
John  C  Hoyle, 

Advisory  Committee,  Management  Officer. 

[FR  Doc  82-12SS1  FUod  6-«-82:  tM  am] 
BNJJNQ  CODE  TSM-OI-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POUCY 

White  House  Science  Council  (WHSC); 
Meeting 

The  White  House  Science  Council,  the 
purpose  of  which  is  to  advise  the 
Director,  Office  of  Science  and 
Technology  Policy  (OSTP).  will  meet  on 
May  20, 1982,  in  Room  330,  Old 
Executive  Office  Building,  Washington. 
D.C.  The  meeting  will  begin  at  9:00  a.m. 
Following  is  the  proposed  agenda  for  the 
meeting: 

(1)  Briefing  of  the  Council,  by  the 
Assistant  Directors  of  OSTP,  on  the 
ciirrent  activities  of  OSTP. 

(2)  Briefing  of  the  Council  by  OSTP 
personnel  and  personnel  of  other 
agencies  on  proposed,  ongoing  and 
completed  panel  studies. 

(3)  Discussion  of  composition  of 
panels  to  conduct  studies. 

A  portion  of  the  meeting  will  be 
closed  to  the  public. 

The  briefing  on  some  of  the  current 
activities  of  OSTP  necessarily  will 
involve  discussion  of  material  that  is 
formally  classified  in  the  interest  of 
national  defense  or  for  foreign  policy 
reasons.  This  is  also  true  for  a  portion  of 
the  briefing  on  panel  studies.  As  well,  a 
portion  of  both  of  these  briefings  will 
require  discussion  of  internal  personnel 


procediu%8  of  the  Executive  Office  of 
the  President,  and  information  the 
premature  disclosure  of  which  likely 
would  significantly  frustrate 
implementation  of  our  agency's  action. 
These  portions  of  the  meeting  will  be 
closed  to  the  public  pursuant  to  5  U.S.C. 
552b(c)  (1),  (2),  and  9(B). 

A  portion  of  the  discussion  of  panel 
composition  will  necessitate  the 
disclosure  of  information  of  a  personal 
nature,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
Accordingly,  this  portion  of  the  meeting 
will  also  be  closed  to  the  public, 
pursuant  to  5  U.S.C.  552b(c)(6). 

The  portion  of  the  meeting  open  to  the 
public  will  begin  at  9:00  a.m.  Because  of 
security  in  the  Old  Executive  Office 
Building,  persons  wishing  to  attend  the 
open  portion  of  the  meeting  should 
contact  Dr.  Thomas  H.  Johnson,  Special 
Assistant  to  the  Director  of  OSTP  at 
(202)  456-7740,  prior  to  4:30  p.m.  on  May 
19th.  Dr  Johnson  is  also  available  to 
provide  further  information. 
Robert  D.  Under, 

Executive  Director,  Office  of  Science  and 
Technology  Policy. 
May  4, 1982. 

[FR  Doc  82-12406  Filed  S-4-82: 11:29  un) 
BILLINQ  CODE  S170-01-M 


White  House  Science  Council;  National 
Airspace  System  Panel;  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770).  notice  is  hereby 
given  of  the  following  meeting: 

Name:  White  House  Science  Council  Panel 
on  the  National  Airspace  System  Plan. 

Dates  and  times  and  locations:  May  21. 
1982—8:30  a.m..  Mitre  Corporation.  1820 
Dolly  Madison  Boulevard,  McLean, 
Virginia;  May  22, 1982—8:30  a.m.— Room 
5104  New  Executive  Office  Building,  17th 
and  Pennsylvania  Avenue.  NW., 
Washington,  D.C.  20500 

Type  of  meeting:  Part  Open— May  21, 1982— 
1:30  p.m.-4:00  p.m..  May  22, 1982 — 8:30 
a.m.-3:00  p.m.;  Part  Closed— May  21. 
1982—8:30  a.m.-ll:46  a.m..  May  22. 1982— 
3:00  p.m.-4:30  p.m. 

Purpose  of  Panel:  To  review  certain  aspects 
of  the  Federal  Aviation  Administration's 
National  Airspace  System  Plan  (NASP)  and 
comment  on  technological  applications 
embraced  by  the  plan.  Comments  and 
recommendations  will  be  provided  to  the 
President's  Science  Advisor  by  August  1. 
1982;  May  22, 1982— National  Airspace 
System  user  groups  presentations  and 
comments  on  the  NASP  regarding 
operational  and  economic  impacts. 

Reason  for  closed  meeting:  Discussion  of  plan 
impact/implications  in  regard  to  national 
defense. 

Authority  to  close  meeting;  These  matters  are 
within  the  exemptions  of  5  U.S.C.  552b 


(c)(1).  in  that  they  deal  with  classified 
defense  information.  Closing  is  pursuant  to 
a  determination  by  the  Director  of  the 
Office  of  Science  and  Technology  Policy. 

Public  particpalion:  Parts  of  the  meeting,  as 
indicated  atxive.  are  open  to  the  pubUa 
Due  to  limited  meeting  room  capacity, 
individuals  planning  attendance  should 
contact  the  Executive  Secretary  prior  to  the 
meeting.  Written  comments  should  be 
submitted  to  the  panel  at  the  address  listed 
below  prior  to  July  1, 1982. 

Contact:  James  R.  Banks,  Executive 
Secretary.  White  House  Science  Council 
Panel  on  the  National  Airspace  System 
Plan.  Office  of  Science  and  Technology 
Policy,  Room  5013,  New  Executive  Office 
Building.  17th  and  Pennsylvania  Avenue. 
NW..  Washington,  D.C.  20500— Telephone 
(202)395-3157. 

Robert  D.  Under. 

Executive  Director,  Office  of  Science  and 
Technology  Policy. 

[FR  Doc  8Z-1240S  FUad  S-4-B2: 11:29  «in| 
BILUNQ  CODE  317(M>1-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Privacy  Act  of  1974;  New  System  of 
Records 

AQENCv:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notification  of  a  new  system  of 
records. 

SUIMMARY:  This  dociunent  provides 
notice  of  the  system  of  records 
maintained  by  the  Pension  Benefit 
Guaranty  Corporation  which  covers 
plan  participants  and  beneficiaries  who 
file  appeals  with  regard  to  pension 
benefits  under  plans  trusteed  by  PBGC. 
There  is  also  notice  of  four  routine  uses 
relating  to  the  new  system  of  records. 
EFFECnvi  DATE:  The  new  system  of 
records  and  its  routine  uses  shall 
become  effective  without  further  notice 
on  July  6, 1062  unless  comments  are 
received  on  or  before  that  date  which 
would  result  in  a  contrary  determination 
and  a  notice  is  published  to  that  effect. 
ADDRESSES:  Send  comments  to  the 
Office  of  the  General  Counsel.  Pension 
Benefit  Guaranty  Corporation.  2020  K 
Street.  NW..  Waslflngton.  D.C.  20006. 
Written  comments  will  be  available  for 
public  inspection  at  the  PBGC.  Suite 
7000,  at  the  same  address,  on  weekdays 
between  9  A.M.  and  4  P.M. 

FOR  FURTHER  INFORMA-HON  CONTACT: 

Ms.  Nina  R.  Hawes,  Staff  Attorney. 
Office  of  the  General  Coimsel.  Pension 
Benefit  Guaranty  Corporation.  2020  K 
Street.  NW..  Washington.  D.C.  20006, 
(202)  254-3010. 

SUPPI^MENTARY  INFORMATION:  The 

Pension  Benefit  Guaranty  Corporation 
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("PBGC")  is  establishing  a  new  system 
of  records  entitled  Adndnistrative 
Appeals  File  (PBGC-IO).  This  system 
wall  contain  information  regarding 
appeals  filed  by  pension  plan 
participants  and  beneficiaries  under  29 
CFR  Part  2606,  Rules  for  Administrative 
Review  of  Agency  Decisions.  Notice  is 
also  given  of  four  routine  uses  under  this 
system. 

Notice  of  a  New  System  of  Records 

This  document  provides  notice  of  the 
existence  and  character  of  a  proposed 
new  system  of  records.  This  system  is 
designated  PBGC-10,  Administrative 
Appeals  File.  The  PBGC  wiU  establish 
and  maintain  this  system,  PBGC-10,  to 
enable  the  PBGC  to  maintain  files  of 
appeals  filed  by  pension  plan 
participants  and  beneficiaries  imder 
certain  sections  of  the  PBGC 
administrative  appeals  regulation, 
"Rules  for  Administrative  Review  of 
Agency  Decisions",  29  CFR  Part  2606. 
Under  this  regulation,  an  individual  who 
is  a  participant  or  beneficiary  in  a 
terminated  pension  plan  that  is  covered 
by  Title  IV  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  as 
amended  ("ERISA"),  may  appeal  certain 
PBGC  determinations  regarding  pension 
benefits  paid  by  PBGC  under  the  terms 
of  that  plan.  In  addition,  an  individual 
who  is  a  participant  or  beneficiary  in  a 
plan  which  has  been  determined  not  to 
be  covered  under  Title  IV  of  ERISA  may 
appeal  that  determination.  This  new 
system  of  records  will  contain 
information  regarding  these  types  of 
appeals,  including  information  regeirding 
the  coverage  of  the  pension  plan,  the 
calculation  of  benefits,  the  participants' 
and/or  beneficiaries'  eligibility  for 
benefits  and  the  recapture  of  benefits 
fi-om  participants  and/or  beneficiaries. 
These  four  determinations  are 
appealable  pursuant  to  29  CFR  2606.1(b) 
(5).  (6).  (7)  and  (8).  The  information  in 
the  new  system  will  inlcude  such 
personal  information  as  participants' 
age,  length  of  employment,  salary, 
martial  status  and  medical  history.  This 
information  will  enable  the  PBGC 
Appeals  Board  to  make  a  determination 
as  to  the  correctness  of  participants'  and 
beneficiaries'  benefit  amounts, 
participants'  and  beneficiaries' 
entitlement  to  benefits,  the  amounts  to 
be  recaptured  from  participants  and 
beneficiaries  by  the  PBGC  in  the  event 
of  overpayment  and  coverage  of  the 
plan  under  Title  IV  of  ERISA. 

The  records  in  this  system  come  into 
existence  only  when  the  individual 
involved  begins  the  appeal  process  by 
filing  an  appeal.  The  appellants  will  be 
aware  that  certain  personal  information 
must  be  examined,  verified  and  used  to 


determine  the  accuracy  of  the  PBGCs 
decision.  The  effect  of  this  system  is  to 
enable  plan  participants  and 
beneficiaries  to  be  sure  they  will  receive 
the  pension  benefit  to  which  they  are 
entitled.  For  these  reasons,  the  I%GC 
believes  that  this  system  will  not 
adversely  affect  the  privacy  and  other 
personal  or  property  rights  of 
individuals  covered  by  this  system.  This 
system  has  no  effect  on  the  preservation 
of  the  constitutional  principles  of 
federahsm  and  separation  of  power. 

A  report  on  this  new  system  of 
records  was  filed  with  the  President  of 
the  Senate,  the  Speaker  of  the  House  of 
Representatives  and  the  Office  of 
Management  and  Budget  on  May  4, 1982. 
as  required  by  5  U.S.C.  552a(o). 

Routine  Uses 

There  are  four  routine  uses  which  are 
proposed  to  be  applicable  to  PBGC-10, 
Administrative  Appeals  File.  The  first 
routine  use  allows  the  release  of 
information  contained  in  this  system  of 
records  to  third  parties  who  may  be 
aggrieved  by  the  decision  of  the  Appeals 
Board.  Third  parties  may  include  the 
employer  who  maintained  the  plan,  any 
predecessor  or  successor  employer  and 
any  member  of  a  controlled  group  which 
includes  the  employer.  In  the  event  a 
participant's  benefit  has  been 
incorrectly  calculated  at  a  lower  amount 
than  is  actually  payable,  and  the 
Appeals  Board  action  will  increase  the 
benefit,  this  increase  will  produce  a 
corresponding  increase  in  employer 
liability  which  must  be  paid  to  PBGC  by 
the  employer.  The  PBGC  must  be  able  to 
inform  the  employer  how  the 
calculations  were  made  that  produced 
an  increase  in  the  employer's  liability  to 
PBGC. 

The  second  routine  use  allows  release 
of  information  contained  in  this  system 
of  records  to  a  representative,  including 
a  labor  union,  which  represents  a 
participant  or  beneficiary,  and  has  a 
power-of-attomey,  if  necessary  pursuant 
to  §  2606.6,  and  wishes  to  appeal  on 
behalf  of  the  participant  or  beneficiary. 
The  representative  would  need  to  have 
access  to  the  participant's  or 
beneficiary's  appeal  file  without  the 
administrative  burden  of  requiring  each 
participant  or  beneficiary  to  execute  a 
release  so  that  the  representative  can 
have  access  to  his  or  her  records. 

The  third  routine  use  allows  release  of 
information  to  third  parties  who  are 
trust  fund  management  trustees  and 
who  are  actually  making  benefit 
payments  to  the  participants  and/or 
beneficiaries.  This  disclosure  would  be 
necessary  when  the  benefit  amoimt  is  to 
be  changed  or  stopped. 


The  fourth  routine  use  allows  release 
of  information  to  third  parties  %vith 
whom  the  Appeals  Board  contracts  to 
provide  expert  analysis  of  material  in 
the  appeal  file.  Such  expert  analysis 
would  include  examination  of  medical 
records  by  a  physician  or  review  of 
benefit  calculations  by  an  actuary. 

Section  552a(e)(ll)  of  the  Privacy  Act 
requires  that  notice  of  an  intended 
routine  use  of  records  be  published  at 
least  30  days  prior  to  the 
implementation  of  the  use  and  that  the 
public  be  given  an  opportimity  to 
comment  on  the  routine  use.  The 
proposed  routine  uses  are  set  forth 
below.  They  will  become  final  60  days 
after  publication  of  this  notice,  when  the 
new  system  also  becomes  effective, 
unless  PBGC  publishes  a  notice  to  the 
contrary.  The  propose  routine  uses  read 
as  follows: 

1.  Disclosed  to  third  parties  who  may 
be  aggrieved  by  the  decision  of  the 
Appeals  Board  under  29  CFR  2606.58. 
including  disclosure  to  the  employer 
who  maintained  the  plan,  including  any 
predecessor  or  successor  employer  and 
to  any  member  of  a  controlled  groiq>  of 
which  the  employer  is  a  part 

2.  Disclosed  to  a  representative  of  a 
participant  or  beneficiary  who  has  a 
power-of-attomey,  if  necessary,  under 
29  CFR  2806.6,  including  an  official  of  a 
labor  organization  which  is  the  duly- 
recognized  collective  bargaining 
representative  of  the  individual  about 
whom  the  request  is  made. 

3.  Disclosed  to  third  parties,  such  as 
banks,  insurance  companies  and 
trustees,  for  the  purpose  of  paying 
benefits  to  plan  participants  and 
beneficiaries. 

4.  Disclosed  to  third  parties,  such  as 
contractors  and  expert  witnesses,  for 
the  purpose  of  providing  expert  analysis 
of  the  appeal. 

Interested  persons  are  invited  to 
submit  written  data,  views  or  arguments 
on  the  proposed  routine  uses,  llie 
routine  uses  may  be  changed  in  light  of 
the  conmients  received. 

The  new  system,  PBGC-10  and  its 
routine  uses  are  hereby  proposed  as 
follows. 
Robert  E.  Nagle. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

PBQC-10 

SYSTEM  NAMC 

Administrative  Appeals  File — PBGC 

SYtTEM  location: 

Pension  Benefit  Guaranty 
Corporation,  2020  K  Street  N.W.. 
Washington.  D.C.  20006. 
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CATEOOMCS  or  MOIVIDUALS  COVgWED  BY  THE 

system: 

Plan  participants  and  beneficiaries  in 
terminated  pension  plans  covered  by 
Title  rV  of  ERISA  who  have  filed 
appeals  with  PBGC  pursuant  to  29  CFR 
2606.1(b)  (5),  (6),  (7)  or  (8).  Rules  for 
Administrative  Review  of  Agency 
Decisions. 

CATEOomES  OF  recohos  m  the  system: 

Records  contain  the  name  of  pension 
plan,  name  of  the  participant  or 
beneHdary  and  personal  information 
such  as  address,  social  security  number, 
sex,  date  of  birth,  date  of  hire,  salary, 
marital  status,  medical  records,  date  of 
commencement  of  plan  participation  or 
employment  statements  regarding 
employment,  date  of  termination  of  plan 
participation  or  retirement,  benefit 
payment  data,  pay  status.  Social 
Security  Administration  determinations, 
insurance  claims  and  awards, 
workman's  compensation  awards, 
correspondence  relating  to  the  Appeal, 
calculations  of  benefit  amounts, 
calculations  of  amounts  subject  to 
recapture,  and  final  determination  of  the 
Appeals  Board.  The  individual  records 
listed  herein  are  included  only  as 
pertinent  or  applicable  to  the  individual 
plan  participant  or  beneficiary. 

authonrv  for  maintenance  of  the 
system: 

Sees.  4002.  4022.  4041  and  4045.  Pub.  L 
93-406.  88  Stat  1004. 1016, 1020. 1027, 
(1974).  as  amended  by  sees.  403(1). 
406(a),  403(c)  and  403(d).  Pub.  L  96-364, 
94  Stat  1302, 1303, 1301.  (1980)  (29  U.S.C. 
1302. 1322, 1341  and  1345). 

NOUTINE  USES  OF  RECOMM  MAMTAMEO  M 
THE  SYSTEM,  ICUiDWIO  CATEOOMES  OF 
USERS  AND  THE  FWVOSCS  OF  SUCH  USES: 

1.  Disclosed  to  third  parties  who  will 
be  aggrieved  by  the  decision  of  the 
Appeals  Board  under  29  CFR  2606.58, 
including  disclosure  to  the  employer 
who  maintained  the  plan,  including  any 
predecessor  or  successor  employer  and 
to  any  member  of  a  controlled  group  of 
which  the  employer  is  a  part 

2.  Disclosed  to  a  representative  of  a 
participant  or  beneficiary  who  has  a 
power  of  attorney,  if  necessary  under  29 
CFR  2606.6,  including  an  official  of  a 
labor  organization  which  is  the  duly- 
recognized  collective  bargaining 
representative  of  the  individual  about 
whom  the  request  is  made. 

3.  Disclosed  to  third  parties,  such  as 
banks,  insurance  companies  and 
trustees,  for  the  purpose  of  paying 
benefits  to  plan  participants  and 
beneficiaries. 

4.  Disclosed  to  third  parties,  such  as 
contractors  and  expert  witnesses,  for 


the  purpose  of  providing  expert  analysis 
of  the  appeal. 

POUCICS  AND  PRACTICES  FOR  STORING, 
RETRIEVINO,  ACCESSING,  RETAINING  AND 
DISPOSINO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  manually  in 
file  folders  and  in  machine  readable 
form. 

RETRIEVABIUTV: 

Indexed  by  participant  or  beneficiary 
name,  plan  name,  and  appeals  number. 

SAFEGUARDS: 

Manual  records  are  kept  in  areas  of 
restricted  access  and  in  lockable  file 
cabinets  which  are  locked  after  office 
hours.  Magnetic  tapes  and  computer 
records  are  kept  under  restricted  access. 

RETENTION  AND  DISPOSAL: 

Records  are  proposed  to  be  retained 
for  a  closed  file  for  two  fiscal  years  after 
the  Appeals  Board's  final  opinion  is 
issued,  transferred  to  a  Federal  Records 
Center  and  destroyed  6  years  later. 

SYSTai  HANAaER(S)  AND  ADDRESS: 

Clerk  of  the  Appeals  Board.  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street  N.W..  Washington.  D.C.  20006. 

NOTIFICATION  PROCEDURE: 

Procedures  are  detailed  in  PBGC 
regidations:  29  CFR  Part  2607. 

RECORD  ACCESS  procedures: 

Same  as  notification  procedure  above. 

CONTCStmO  RMORD  procedures: 

Same  as  notification  procedure  above. 

record  source  categories: 

Information  may  be  received  fit>m  the 
Plan  Administrator,  the  Plan  Sponsor, 
the  employer  who  maintained  the  plan, 
the  labor  organization  which  is  the  duly- 
recognized  collective  bargaining 
representative  of  the  participant  the 
Social  Security  Administration  and  the 
participant  aiul/or  beneficiary. 

[FR  Doc.  82-12396  nied  5-A-B2:  8:48  am] 
BaXJNQCOOC  TTOt-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Philadelphia  Stock  Exctianga,  Inc; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing 

May  3, 1982.  ' 

The  above  named  national  securities 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 


Rule  12f-l  thereunder,  for  unlisted 
trading  privileges  in  the  following 
stocks: 

Hitachi,  Ltd.,  American  Depository  Shares.  50 

Yen  Par  Value  (File  No.  7-6212) 
Paradyne  Corporation,  Conunon  Stoek,  $.10 

Par  Value  (File  No.  7-6213) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  May  24. 1982  written 
data,  views  and  argiiments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission. 
Washington.  D.C.  20549.  Following  tiiis 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  maricets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

(FR  Doc.  82-12401  Filed  S-6-B2: 8:45  am) 
BHJJNQ  COOE  MIO-OI-M 


[R«L  Na  12415;  812-5119] 

Souttiwest  Funding  Corp^  FWng  of 
Application 

May  3, 1882. 

Notice  is  hereby  given  that  Southwest 
Funding  Corp.  ("Applicant").  165 
Broadway.  New  York.  NY  lOOea  a 
Delaware  corporation,  filed  an 
application  February  23, 1982,  for  an 
order,  pursuant  to  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act"),  exempting  Applicant  from  all 
the  provisions  of  the  Act  AH  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations        ^ 
contained  therein  which  are  summarized 
below. 

Applicant's  sole  business  will  consist 
of  issuing  and  selling  its  commercial 
paper  notes  and  advancing  the  net 
proceeds  of  sale  thereof,  to  United 
States  entities  ("Borrowers")  engaged  in 
the  business  of  purchasing  or  otherwise 
acquiring  mortgages  and  other  liens  on 
and  other  interest  in  real  estate. 
Substantially  all  of  Applicant's  assets 
will  consist  of  promissory  notes  issued 
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by  Borrowers  ("Notes")  evidendug  tlie 
obligations  of  the  Borrowers  arising  by 
reason  of  advances  made  to  the 
Borrowers  by  Applicant  from  the 
proceeds  of  sales  of  Applicant's 
commercial  paper  notes.  Eadi  Note  will 
be  supported  by  a  separate  irrevocable 
letter  of  credit  and  issued  in  favor  of  the 
holder  of  the  Note  by  Mercantile 
National  Bank  at  Dallas  ("Mercantile") 
for  the  eccount  of  the  Borrower. 

None  of  Applicant's  outstanding 
common  stock  is,  or  in  the  future  will  be, 
owned  by  Mercantile  or  any  of  the 
Borrowers,  or  by  any  affiliate  of  any  of 
them.  Applicant  represents  that  there 
has  been,  and  undertakes  that  in  the 
future  there  will  be,  no  public  offering  of 
AppUcant'S  common  stock  or  of  any 
other  equity  secturity  of  Applicant 

Applicant  proposes  to  enter  into 
arrangements  with  the  Borrowers 
pursuant  to  which  the  Borrowers  may 
request  or  direct  Mercantile  to  request 
AppUcant  to  make  advances  to  the 
Borrowers.  To  obtain  funds  to  make  the 
advances,  Applicant  proposes  to  issue 
and  sell  short-term  negotiable 
promissory  notes  of  the  type  exempt 
from  the  registration  requirements  of  the 
Securities  Act  of  1933  ("Securities  Act") 
by  virtxie  of  section  3(a)(3)  thereof  and 
generally  referred  to  as  commercial 
paper  ("Commercial  Paper  Notes").  The 
Commercial  Paper  Notes  will  be  sold  in 
minimum  denominations  of  $100,0CX), 
will  have  a  maturity  not  exceeding  270 
days,  and  will  neither  be  payable  on 
demand  prior  to  maturity  nor  eligible  for 
any  extension,  renewal,  or  automatic 
"rollover"  at  the  option  of  either  the 
holder  or  the  issuer. 

Applicant  undertakes  not  to  maricet 
any  Commercial  Paper  Notes  prior  to 
receiving  an  opinion  of  counsel  to  the 
effect  that  the  proposed  offering  of 
commercial  paper  is  exempt  bom  the 
registration  requirements  of  the 
Securities  Act  by  virture  of  section 
3(a)(3)  thereof.  Applicant  further 
imdertakes  that,  in  respect  of  any  future 
offerings  of  Applicant's  debt  securities, 
it  will  obtain  an  opinion  of  counsel 
regarding  compliance  with,  or 
availability  of  an  exemption  frt)m,  the 
registration  requirements  of  the 
Securities  Act.  Applicant  does  not 
request  Commission  review  or  approval 
of  counsel's  opinion  regarding  the 
availability  of  an  exemption  for  the 
Commercial  Paper  Notes  under  section 
3(a)(3)  of  the  Securities  Act 

"The  Commercial  Paper  Notes  will  be 
offered  publicly,  throiigh  one  or  more 
major  dealer,  only  to  the  types  of 
sophisticated  and  largely  institutional 
investors  that  ordinarily  participate  in 
the  commercial  paper  maricet  While  an 
announcement  of  the  establishment  of 


tbs  commercial  paper  facility  may  be 
made  as  matter  of  record,  the  offering 
will  not  be  advertised.  Applicant 
undertakes  to  ensure  that  each  dealer  in 
the  Commercial  Pa|>er  Notes  v^  furnish 
each  offeree  memoranda  describing  the 
businesses  of  Mercantile  and  Applicant 
and  providing  the  most  recent  annual 
and  quarteriy  financial  information  for 
Mercantile.  "The  memoranda  prepared 
by  each  dealer  will  be  updated  as 
prompUy  as  practicable  to  reflect 
material  adverse  changes  in  the 
financial  status  of  Applicant  or 
Mercantile  and  will  be  at  least  as 
comprehensive  as  memoranda 
customarily  used  in  offering  commercial 
paper. 

Applicant  states  that  it  wiU  select  a 
major  commercial  bank  to  act  as  issuing 
and  paying  agent  ior  the  Commercial 
Paper  Notes  ("Depositary").  It  is 
expected  that  Morgan  Guaranty  Trust 
Company  of  New  York,  through  its 
corporate  trust  department  will  be 
selected.  Mercantile  will  consent  to  the 
appointment  of  the  Depositary.  As 
trustee  for  the  benefit  of  holders  of  the 
Commercial  Paper  Notes.  Applicant 
states  that  the  Depositary  will  receive 
an  assignment  of  Applicant's  rights  to 
payments  of  the  Notes  and  of 
Applicant's  rights  under  the  letters  of 
credit  attached  thereto.  The  Depositary 
will  receive  proceeds  from  Applicant's 
sales  of  the  Commercial  Paper  Notes 
and  will  collect  payments  made  in 
respect  of  the  Notes  upon  maturity. 
Maturing  Commercial  Paper  Notes  will 
be  paid  by  the  Depositary  with  funds 
firom  the  foregoing  sources.  AppUcant 
believes,  on  the  basis  of  estimates 
provided  by  Mercantile,  that  in  the  first 
year  in  which  Commercial  Paper  Notes 
are  issued  the  face  amount  of 
Commercial  Paper  Notes  outstanding 
will  average  approximately  $50,000.00a 

Applicant  represents  that  prior  to 
their  issuance,  the  Conmiercial  Paper 
Notes,  and  any  future  issue  of 
Applicant's  debt  securities,  will  have 
received  one  of  the  three  highest 
investment  grade  ratings  from  at  least 
one  nationaUy  recognized  statistical 
rating  organization.  However,  no  such 
rating  shall  be  required  to  be  obtained 
with  respect  to  an  issue  of  the 
Commercial  Paper  Notes  or  of 
Applicant's  debt  securities  if,  in  the 
opinion  of  counsel,  an  exemption  is 
available  for  the  issue  pursuant  to 
section  4(2)  of  the  Securities  Act 

Applicant  and  each  Borrower  will 
enter  into  an  agreement  pursuant  to 
which  the  Applicant  will  agree  to  make 
advances  to  the  Borrower  solely  from 
the  net  proceeds  of  the  Commercial 
Paper  Notes.  Each  Borrower  and 
Mercantile  will  enter  into  a  loan 


agreement  pursuant  to  wliidi  Mercantile 
will  agree  (i)  to  issue  for  the  account  of 
the  Borrower  letters  of  credit  to  be 
attached  to  each  Note,  in  favor  of  the 
AppUcant  as  the  holder  of  the  Note  for 
the  advance  value  of  the  advance 
evidenced  by  the  Note  and  (u)  to  make 
loans  to  the  Borrower.  For  each 
Borrower  the  aggregate  amount  of  (1) 
Commercial  Paper  Notes  issued  to  fimd 
advances  to  that  Borrower,  (2) 
disbursements  under  the  letters  of  credit 
issued  for  its  account  and  (3)  the  loans, 
will  not  be  permitted  to  exceed  a 
designated  amount  specified  for  that 
Borrower.  Each  Borrower  will  agree  to 
pay  the  Notes  it  issues  to  AppUcant  any 
disbursements  made  imder  the  letters  of 
credit  issued  for  the  Borrower's  accotmt 
and  any  loans  made  to  the  Borrower. 

AppUcant  states  that  it  will  advance 
all  of  the  proceeds  from  sales  of  the 
Commercial  Paper  Notes  to  the 
Borrowers.  Each  advance  will  be 
evidenced  by  a  Note  of  the  Borrower 
which  will  have  the  same  maturity  date 
as  the  maturity  date  of  the  Commercial 
Paper  Notes  issued  by  AppUcant  to 
obtain  funds  to  make  the  advance.  Each 
Borrower  will  be  obligated  to  use  the 
proceeds  of  the  advances  in  the 
ordinary  course  of  its  business  to 
purchase  or  otherwise  acquire 
mortgages  and  other  Uens  on  and  other 
interests  in  real  estate  or  to  retire 
indebtedness  to  Mercantile  specifically 
incurred  by  the  Borrowers  for  the 
purpose  of  purchasing  or  otherwise 
acquiring  mortgages  and  other  Uens  on 
and  other  interests  in  real  estate. 

According  to  the  appUcation,  the 
payment  obligations  of  each  Borrower  to 
AppUcant  with  respect  to  its  Notes  will 
be  supported  by  separate  letters  of 
credit  attached  to  each  Note  and  issued 
in  favor  of  the  holders  thereof  by 
Mercantile  for  the  account  of  the 
Borrower.  Each  letter  of  credit  will 
entide  AppUcant  as  holder  of  the  Note 
to  which  it  is  attached,  to  demand 
payment  thereunder  in  the  event  of  a 
failure  of  the  Borrower  for  whose 
accoimt  the  letters  of  credit  was  issued 
to  pay  the  Borrower's  Notes  upon 
matiuity.  At  the  request  of  a  Borrower, 
Mercantile  will  make  loans  direcdy  to 
the  Borrower  pursuant  to  the  loan 
agreement  Each  Borrower  will  be 
obligated  to  use  the  proceeds  of  any 
Loans  in  the  ordinary  course  of  its 
business  to  purchase  or  otherwise 
acquire  mortgages  and  other  Uens  on 
and  other  interests  in  real  estate. 

To  secure  its  obligations  to  pay  the 
Notes  and  the  Loans  to  AppUcant  and 
Mercantile,  AppUcant  states  that  each 
Borrower  will  execute  and  deUver  to 
Mercantile  a  security  agreement 
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pursuant  to  which  th«  Borrower  will 
pledge  and  assign  to  Mercantile, 
individually  and  as  collateral  agent  for 
Applicant  as  the  holder  of  the  Notes,  a 
security  interest  in  mortgage  notes 
secured  by  mortgages  on  real  estate, 
cash  collateral  and  Government 
National  Mortgage  Association 
securities  having  a  value  equal  to  or 
greater  than  the  principal  amount  of  the 
Notes,  letter  of  credit  disbursements  and 
the  outstanding  loans.  While  in  the  first 
instance  the  collateral  will  be  held  by 
Mercantile  as  collateral  agent  for 
Applicant  as  the  holder  of  the  Notes, 
Applicant's  interest  in  the  collateral, 
together  with  all  AppUcant's  rights  in 
the  Notes  and  all  its  rights  to  receive 
payment  thereon  and  all  its  rights  under 
the  letters  of  credit  will  be  assigned  to 
the  Depositary  as  trustee  for  the  benefit 
of  the  holders  of  Commercial  Paper 
Notes. 

Each  Borrower  with  which  Applicant 
currently  Intends  to  enter  into  an 
agreement  will  either  be  (i)  an  entity 
primarily  engaged  in  the  buisness  of 
purchasing  or  otherwise  acqiuring 
mortgages  and  other  liens  on  and  other 
interests  in  real  estate  or  (ii)  a  savings 
and  loan  association  organized  under 
state  law  engaged  in  those  activities. 
Each  Borrower  with  which  Applicant 
cuirendy  intends  to  enter  an  agreement 
is  currently  issuing  commercial  paper 
through  one  or  more  dealers  directly  to 
sophisticated  and  largely  institutional 
investors  that  ordinarily  participate  in 
the  United  States  commercial  paper 
market.  Applicant  understands  that 
currently  the  proceeds  of  each 
Borrower's  commercial  paper  and  of  any 
loans  the  Borrower  may  obtain  fi-om 
Mercantile  under  an  existing  loan 
agreement  are  used  by  the  Borrower  for 
purposes  of  purchasing  or  otherwise 
acquiring  mortgages  and  other  liens  on 
and  other  interests  in  real  estate. 
Applicant  understands  that  currently 
each  Borrower  issues,  executes  and 
delivers  to  Mercantile  a  promissory  note 
evidencing  the  Borrower's  indebtedness 
to  Mercantile  and  that  to  secure  those 
obligations,  each  Borrower  grants  a 
security  interest  in  cdl  real  estate 
mortgages  to  Mercantile,  individually  - 
and  as  agent  for  holders  of  the  Notes 
issued  directly  by  the  Borrower. 

Applicant  undertakes  to  enter  into 
credit  relationships  only  with  entities 
which  are  primarily  engaged  in  the 
business  of  purchasing  or  otherwise 
acquiring  mortgages  and  other  liens  on 
an  other  interests  in  real  estate  or  with 
savings  and  loan  associations  engaged 
in  those  activities.  Applicant  will 
receive  assurances  from  each  Borrower, 
both  at  the  time  an  agreement  with  such 


Borrower  is  entered  into  and  for  a 
period  during  wddch  any  Note  of  the 
Borrower  is  outstanding,  that  the 
Borrower  either  is  not  an  investment 
company  within  the  meaning  of  section 
3(a)  of  the  Act  or  is  not  deemed  to  be  an 
investment  company  by  virtue  of  one  or 
more  of  the  exceptions  from  the 
definition  of  investment  company 
provided  in  section  3{c)  of  the  Act 

As  here  pertinent  section  3(a)(3)  of 
the  Act  defines  "investment  company" 
as  an  issuer  which  is  engaged  or 
proposes  to  engage  in  the  business  of 
investing,  reinvesting,  owning,  holding, 
or  trading  in  securities,  and  owns  or 
proposes  to  acquire  investment 
securities  having  a  value  exceeding  40 
per  centum  of  the  value  of  such  issuer's 
total  assets  (exdusive  of  Government 
securities  and  cash  items)  on  an 
unconsolidated  basis.  Section  3(a)(3) 
provides,  with  three  exceptions  not 
pertinent  to  the  application,  that  any 
security  is  an  "investment  security."  The 
definition  of  "security"  in  section  2(a) 
(36)  of  the  Act  includes  any  note,  stock, 
treasury  stock,  bond,  debenture, 
evidence  of  indebtedness,  certificate  of 
interest,  transferable  share,  investment 
contract,  voting  trust  certificate, 
certificate  of  deposit  for  a  security  or,  in 
general,  any  interest  or  instrument 
commonly  known  as  a  security. 
Applicant  states  that,  under  the  Act's 
definition  of  a  security,  the  Notes,  which 
would  constitute  virtually  all 
Applicant's  assets,  could  be  deemed  to 
be  investment  securities,  and  that, 
pursuant  to  section  3(a)(3)  of  the  Act 
Applicant  could  be  deemed  to  be  an 
investment  company  subject  to  the  Act's 
registration  requirements. 

Section  3(c)(5)  of  the  Act  excepts  from 
the  definition  of  investment  company, 
any  person  who  is  not  engaged  in  the 
business  of  issuing  redeemable 
securities,  face-amount  certificates  of 
the  installment  type  or  periodic  payment 
plan  certificates,  and  who  is  primarily 
engaged  in  one  or  more  of  a  variety  of 
businesses,  including  purchasing  or 
otherwise  acquiring  mortgages  and  other 
liens  on  and  other  interests  in  real 
estate. 

Each  Borrower  with  which  Applicant 
currently  contemplates  entering  into  a 
credit  relationship  in  the  future,  will 
either  be  an  entity  primarily  engaged  in 
the  business  of  making  or  acquiring  real 
estate  mortgage  loans  and  mortgages  or 
be  a  savings  and  loan  association 
engaged  in  those  activities.  AppUcant 
states  that  while  it  would  not  direcdy 
purchase  or  otherwise  acquire 
mortgages  and  other  liens  on  and  other 
intersts  in  real  property  and, 
accordingly,  would  not  itself  quaUfy  for 


a  section  3(c)(5)(C)  exception,  and  while 
AppUcant  is  not  Itself  a  savings  and 
loan  association.  Applicant's  operations 
would  be  conducted  only  in  order  to 
provide  funds  to  entities  qualifying 
under  section  3(c)(5)(C)  and  to  savings 
and  loan  associations,  and,  in  all  cases, 
only  for  the  purpose  of  enabling  the 
Borrowers  to  engage  in  the  activities  to 
which  the  section  3(c)(5)(C)  exception 
relates. 

Section  6(c)  of  the  Act  provides,  in 
pertinent  part,  that  the  Commission,  by 
order  upon  application,  may 
conditionally  or  tmconditionally  exempt 
any  person,  security,  or  transaction,  or 
any  class  or  classes  of  persons, 
securities,  or  transactions  from  any 
provision  or  provisions  of  the  Act  or  of 
any  rule  or  regulation  thereunder,  if  an 
to  the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act 

Applicant  states  that  inpayment  of  the 
Commercial  Paper  Notes  wiU  effectively 
be  supported  by  the  assignment  to  the 
Depositary,  as  trustee  for  holders  of  the 
Commercial  Paper  Notes,  of  Applicant's 
rights  to  the  coUateral  and  under  the 
irrevocable  letters  of  credit  issued  by 
Mercantile  and  attached  to  each  of  tiie 
Notes.  Applicant  states  that  this  will 
adequately  protect  the  holders  of  the 
Commercial  Paper  Notes  in  the  event 
the  Borrowers  fail  to  meet  their 
repayment  obligations. 

Applicant  states  that  the  exemption 
sought  would  be  consistent  with  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act  As  a  special 
purpose  corporation  established  solely 
to  issue  commercial  paper  to  obtain 
funds  to  make  advances  to  the 
Borrowers  for  the  purposes  specified 
herein.  Applicant  submits  that  its 
operations  do  not  lend  themselves  to  the 
abuses  against  which  the  Act  was 
directed.  Applicant  states  that  its  only 
outstanding  securities  will  be  the 
Commercial  Paper  Notes,  and  the  entire 
net  proceeds  of  Applicant's  sales  of  the 
Commercial  Paper  Notes  (except  for 
amounts  needed  to  repay  maturing 
Conunercial  Paper  Notes  and  to  meet 
certain  of  Appliciint's  expenses)  will  be 
advanced  to  the  Borrowers. 

Applicants  submits  that  the  proposed 
activities  are  in  the  public  interest  and 
are  consistent  with  the  protection  of 
investors  and  the  purposes  of  the  Act  In 
addition.  Applicant  asserts  that  the 
activities  in  which  Applicant  proposes 
to  engage  are  essentially 
indistinguishable  from  the  activities  of 
the  Borrowers  which  either  are  entitied 


to  an  exception  from  the  definition  of 
the  Act  pursuant  to  section  3(c)(5)(C)  or 
are  savings  and  loan  associations 
engaged  in  the  activities  contemplated 
by  that  section. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
May  26, 1982.  at  5:30  p.m.  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  application  accompanied 
by  a  statement  as  to  the  nature  of  his 
interest  the  reasons  for  such  request, 
and  the  issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicants  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attomey- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act 
an  order  disposing  of  the  application 
herein  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereeifter  orders  a  hearing 
upon  request  or  upon  the  Commission's 
own  motion,  persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 

Geocge  A.  Fltzafanmoaa, 

Secretary. 

|FR  Doc.  82-12489  Filed  5-e-«2;  8:4S  am) 
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[Rat  No.  22484;  70-6736] 

System  Fuels,  Inc^  et  at;  Proposal  To 
Lease  RaHroad  Equipment 

Notice  of  Proposal  To  Lease  Railroad 
Equipment 

May  3, 1982. 

In  die  matter  of  System  Fuels.  Inc.  666 
Poydras,  Noro  Plaza,  New  Orleans 
Louisiana  70130;  Arkansas  Power  & 
Light  Company,  First  National  Building, 
Little  Rock,  Arkansas  72203;  Louisiana 
Power  ft  Light  Company.  142  Delaronde 
Street,  New  Orleans.  Louisiana  70174; 
Mississippi  Power  ft  Light  Company. 
Electric  Building,  Jackson.  Mississippi 
39205;  and  New  Orleans  Public  Service 
Inc.,  317  Baronne  Street  New  Orleans, 
Lotdsiana  70112. 


Arkansas  Power  ft  Light  Company 
("Arkansas"),  Louisiana  Power  ft  Light 
Company  ("Louisiana"),  Mississippi 
Power  i  li^t  Company  {"WniBsippi"], 
and  New  Orleans  Public  Service,  Inc. 
("New  Orleans"),  (collectively  the 
"Operating  Companies"),  all  public 
utility  subsidiary  companies  of  Middle 
South  Utihties.  Ina  fKGddle  South"),  a 
registered  holding  company,  together 
with  System  Fuels.  Inc.  ("SFT').  a  jointly 
owned  nonutility  subsidiary  company  of 
the  Operating  Companies,  have  filed  an 
application-declaration  %vith  this 
Commission  pursuant  to  sections  9, 10 
and  12(b)  of  the  Public  UtiUty  Holding 
Company  Act  of  1935  ("Act"),  and  Rule 
45  promulgated  thereunder. 

SFI  proposes  to  enter  into  a  lease  of 
railroad  equipment  ("Lease")  with  a 
commercial  bank  as  trustee  ("Owner 
Trustee")  designated  as  such  in  an 
agreement  between  the  Owner  Trustee 
and  Xerox  Credit  Cc»poration  or  a 
wholly  owned  subsidiary  thereot  under 
which  SFI  will  lease  bom  the  Owner 
Trustee  580 100-ton  rotary  dump  coal 
cars  ("Equlpmenf). 

The  Equipment  is  presently  being 
manufactm%d  by  Bethlehem  Steel 
Corporation  ("Bethlehem")  and  delivery 
of.  and  payment  for,  the  Equipment  is 
presenUy  expected  to  commence  in  July 
1982.  Bethlehem  will  sell  the  Equipment 
to  the  Olvner  Trustee  at  a  currentiy 
established  cost  of  $21,10a000 
("Owner's  Cost").  The  cost  is  subject  to 
change  but  in  no  event  will  tiie  cost  to 
the  Owner  Trustee  exceed  $23,287,000. 
SFI  will  be  obligated  to  purchase  any 
cars  w^ch  are  not  purchased  by  the 
Ovmer  Trustee  as  a  resultof  the  cost 
ceiling  guarantee. 

ConcurrenUy  with  the  initial  fnirchase 
of  Equipment  by  the  Owner  Trustee,  SFI 
will  enter  into  the  Lease  with  the  Owner 
Trustee.  The  basic  term  of  the  Lease  will 
terminate  on  September  1,  2000.  SFI  wdll 
have  the  option  to  renew  the  Lease  at 
that  time  for  one  two-year  period.  The 
Lease  will  be  a  net  lease  conferring  all 
responsibility  for  operation 
maintenance,  insurance,  certain  taxes, 
and  other  expenses  upon  SFL  The  Lease 
will  be  noncancellable  except  (a)  In  the 
event  of  total  loss,  destruction  or 
irreparable  damage  of  the  Equipment  or 
(b)  after  September  1, 1987,  upon  a 
determination  by  SFI  that  the  Equipment 
has  become  economically  obsolete. 

Lease  payments  will  be  made  by  SFI 
in  thirty-six  semi-annual  installments, 
payable  in  arrers.  commencing  on 
March  1. 1983.  Each  of  the  first  12  semi- 
annual payments  will  equal 
approximately  5.03%  of  the  Owner's 
Cost  Each  of  the  last  24  will  equal 
approximately  6.15%  of  such  cost  These 
rates  are  eqidvalent  to  an  effective 


annual  interest  rate  over  tfie  basic  tenn 
of  die  Lease  of  8.66%. 

So  long  as  SFI  makes  timely  payments 
and  fully  performs  all  of  its  obligations 
imder  the  Lease  and  related  documents, 
the  Owner  Trustee  covenants,  as  lessor, 
diat  it  will  not  hinder  or  interfere  with 
SFTs  ;>eaceable  and  quite  enjoyment  of 
the  possession  and  use  of  the 
Equipment 

SFI  does  not  presently  contemplate 
subleasing  any  of  the  Equipment 
However.  SFI  may  sublease  to  third 
parties  a  portion  of  the  Eqtdpment  which 
at  that  time  re^vesents  excess  coal 
transportation  capacity.  Any  sudi 
subleasing  transactions  would  be  (rf  a 
temporary  nature.  SFI  will  apply  the 
proceeds  therefit>m  to  reduce  the  cost  of 
transportation  of  fuel  and  %vill  credit  the 
account  in  its  books  nonnally 
designated  for  this  type  of  transaction 
with  the  amotmt  of  such  proceeds. 
In  connection  with  the  proposed 
transactons.  Arkansas,  Louisiana. 
Mississippi  and  New  Orleans,  will 
convenant  and  agree  diat  so  long  as  SPl 
shall  have  any  obligations  under  the 
Lease  and  certain  related  documents  the 
Operating  Companies  will  severally  in 
accordance  with  their  present  respective 
shares  of  ownership  of  the  common 
stock  of  SFL  take  any  and  all  action  as, 
from  time  to  time,  may  be  necessary  to 
keep  SFI  in  a  sound  financial  condition 
and  to  place  SFI  in  a  position  to  perform 
and  discharge,  in  a  timely  manner,  all  of 
its  obligations  under  the  documents 
referred  to  above. 

The  appUcation-decIaration  and  any 
amendments  thereto  are  available  for 
public  inspection  through  the 
Conunission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by  May  27. 
1982.  to  the  Secretary.  Securities  and 
Exchange  Commission.  Washington. 
D.C.  20549,  and  serve  a  copy  on  the 
application-declarants  at  tiie  addresses 
specified  above.  Proof  of  service  (by 
affidavit  or.  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  received  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date  the  application- 
declaration,  as  amended  or  as  it  may  be 
further  amended,  may  be  granted  and 
permitted  to  become  effedtve. 
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For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 
George  A.  Fitzsimmons, 

Secretary. 

[FR  Doc  82-12490  Filed  S-ft-SZ-.  8.-4S  >mj 
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DEPARTMENT  OF  STATE 

Office  of  ttie  Secretary 
[Public  Notic«  805] 

Argentine  Repubilc;  Determination 
Under  Section  2(bK1KB)  of  The 
Export-Import  Bank  Act  of  1945,  As 
Amended,  and  Executive  Order  12166 

April  30, 1982. 

By  virtue  of  the  authority  vested  in  me 
as  Secretary  of  State  by  Section 
2(b)(1)(B)  of  the  Export-Import  Bank  Act 
of  1945,  as  amended,  and  Executive 
Order  12166, 1  hereby  determine  that 
denial  by  the  Export-Import  Bank  of 
applications  for  credit  by  or  with  respect 
to  the  Argentine  Republic  for  non- 
tinancial  or  non-commercial 
consideration  would  clearly  and 
importantly  advance  United  States 
policy  and  would  be  in  the  national 
interest. 

Alexander  M.  Haig,  Jr., 
Secretary  of  State. 

|FR  Doc.  82-12395  Filed  5-6-82:  MS  am) 
BtUJNO  COOE  4710-10-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

[Datogation  Orttert  No«.  97  (Rev.  19)  and 
114(R«v.3)] 

Delegationa  of  Authority 

aqency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Delegation  of  Authority. 

summary:  These  Delegation  Orders  are 
revised  to  effect  the  reorganization  of 
the  Internal  Revenue  Service  as 
prescribed  by  Department  of  the 
Treasury  Order  Numbers:  150-95  and 
150-96.  The  text  of  the  Delegation 
Orders  appears  below. 

EFFECTIVE  DATE:  March  21, 1982. 
FOR  FURTHER  INFORMATION  CONTACT. 
Martha  M.  Seeman,  PM:S:FM:IMD,  1111 
Constitution  Avenue,  N.W.,  Room  3526, 
Washington.  D.C.  20224,  Telephone 
number  202-566-4273  (Not  a  ToU-Free 
telephone  number). 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
directive  appearing  in  the  Federal 


Register  for  Wednesday,  November  8. 

1978. 

Martlia  M.  Seemaa, 

Acting  Chief,  Internal  Management 
Documents  Branch. 

Delegation  Order— Closing  Agreements 
Concerning  Interal  Revenue  Tax  Lial>ility 

[Order  Na  97  (Rev.  19)] 

Date  of  issue:  March  21, 1982. 

Effective  Date  March  21, 1982. 

Pursuant  to  authority  granted  to  the 
Commissioner  of  Internal  Revenue  by  28  CFR 
301.7121-l(a);  Treasury  Department  Order 
No.  150-82;  Treasury  Department  Order  No. 
150-38;  and  Treasury  Department  Order  No. 
150-83,  subject  to  the  transfer  of  authority 
covered  in  Treasury  Department  Order  No. 
221,  as  modified  by  Treasury  Department 
Order  No.  221-3  (Rev.  2),  as  revised,  this 
authority  is  hereinafter  delegated. 

The  Chief  Counsel  is  hereby  authorized  in 
cases  under  his/her  jurisdiction  to  enter  into 
and  approve  a  written  agreement  with  any 
person  relating  to  the  Internal  Revenue  tax 
liabihty  of  such  jierson  (or  of  the  person  or 
estate  for  whom  he/she  acts)  in  respect  to 
any  prospective  transactions  or  completed 
transactions  if  the  request  to  the  Chief 
Counsel  for  determination  or  ruling  was 
made  before  any  affected  returns  have  been 
filed. 

2.  The  Assistant  Commissioner 
(Examination)  is  hereby  authorized  to  enter 
into  and  approve  a  written  agreement  with 
any  person  relating  to  the  Internal  Revenue 
tax  liability  of  such  person  (or  of  person  or 
estate  for  whom  he/she  acts]  for  a  taxable 
period  or  periods  ended  prior  to  the  date  of 
agreement  and  related  specific  items 
affecting  other  taxable  periods.  The 
Associate  Commissioner  (Operations]  is  also 
authorized  to  enter  into  and  approve  a 
written  agreement  with  any  person  relating  to 
the  Internal  Revenue  tax  liability  of  such 
person  (or  of  the  person  or  estate  for  whom 
he/she  acts]  with  respect  to  the  performance 
of  his/her  functions  as  the  competent 
authority  under  the  tax  conventions  of  the 
United  States. 

3.  The  Assistant  Commissioner  (Employee 
Plans  and  Exempt  Organizations)  is  hereby 
authorized  to  enter  into  and  approve  a 
written  agreement  with  any  person  relating  to 
the  Internal  Revenue  tax  liability  of  such 
person  (or  of  the  person  or  estate  for  whom 
he/she  acts]  in  cases  under  his/her 
jurisdiction,  that  is,  in  respect  of  any 
transaction  concerning  employee  plans  or 
exempt  organizations. 

4.  Regional  Commissioners;  Regional 
Counsel;  Regional  Directors  of  Appeals; 
Assistant  Regional  Commissioners 
(Examination);  District  Directors;  Chiefs  and 
Associate  Chiefs  of  Appeals  Offices:  and 
Appeals  Team  Chiefs  with  respect  to  his/her 
team  cases,  are  hereby  authorized  in  cases 
under  their  jurisdiction  (but  excluding  cases 
doclceted  before  the  United  States  Tax  Court) 
to  enter  into  and  approve  a  written 
agreement  with  any  person  relating  to  the 
Internal  Revenue  tax  liability  of  such  person 
(or  of  the  person  or  estate  for  whom  he/she 
acta]  for  a  taxable  period  or  periods  ended 


prior  to  the  date  of  agreement  and  related 
specific  items  affecting  other  taxable  periods. 

5.  The  Associate  Chief  Counsel  (Technical); 
the  Assistant  Commissioner  (Employee  Plans 
and  Elxempt  Organizations);  Regional 
Commissioners:  Regional  Counsel:  Regional 
Directors  of  Appeals;  Chiefs  and  Associate 
Chiefs  of  Appeals  Offices:  and  Appeals  Team 
Chiefs  with  respect  to  his/her  team  cases,  are 
hereby  authorized  in  cases  under  their 
Jurisdiction  docketed  in  the  United  States 
Tax  Court  and  in  other  Tax  Court  cases  upon 
the  request  of  Chief  Counsel  or  his/her 
delegate  to  enter  into  and  approve  a  written 
agreement  with  any  person  relating  to  the 
Internal  Revenue  tax  liability  of  such  person 
(or  of  the  person  or  estate  for  whom  he/she 
acts)  but  only  in  respect  to  related  specific 
items  affecting  other  taxable  periods. 

8.  The  Director,  Foreign  Operations 
District,  is  hereby  authorized  to  enter  into 
and  approve  a  written  agreement  with  any 
person  relating  to  the  Internal  Revenue  Tax 
liability  of  such  person  (or  of  the  person  or 
estate  for  whom  he/she  acts)  to  provide  for 
the  mitigation  of  economic  double  taxation 
under  section  3  of  Revenue  Procedure  64-54. 
C.B.  1964-2, 1008,  under  Revenue  Procedure 
72-22,  C.a  1972-1, 747,  and  under  Revenue 
Procedure  89-13,  CB.  1989-1,  402,  and  to 
enter  into  and  approve  a  written  agreement 
providing  the  treatment  available  under 
Revenue  Procedure  8^17,  C.a  1985-1,  833. 

7.  The  authority  delegated  herein  does  not 
include  the  authority  to  set  aside  any  closing 
agreement 

8.  Authority  delegated  in  this  Order  may 
not  be  redelegated,  except  that  the  Chief 
Counsel  may  redelegate  the  authority 
contained  in  paragraph  1  to  the  Associate 
Chief  Counsel  (Technical)  and  to  the 
technical  advisors  on  the  staff  of  the 
Associate  Chief  Counsel  (Technical]  for 
cases  that  do  not  involve  precedent  issues, 
the  Assistant  Commissioner  (Examination) 
may  redelegate  the  authority  contained  in 
paragraph  2  of  this  Order  to  the  Deputy 
Assistant  Commissioner  (Examination), 
except  that  the  authority  relating  to  the 
performance  of  his/her  functions  as  the 
competent  authority  under  the  tax 
conventions  of  the  United  States  may  not  be 
redelegated:  and  the  Assistant  Commissioner 
(Employee  Plans  and  Exempt  Organizations) 
may  redelegate  the  authority  contained  in 
paragraph  3  of  this  Order  to  the  Deputy 
Assistant  Commissioner  (Employee  Plans 
and  Exempt  Organizations)  and  to  the 
Technical  Advisors  on  the  Staff  of  the 
Assistant  Commissioner  (Employee  Plans 
and  Exempt  Organizations)  for  cases  that  do 
not  involve  precedent  issues. 

9.  Delegation  Order  No.  97  (Rev.  18),  issued 
February  28, 1980,  is  hereby  superseded. 
James  I.  Owens, 

Deputy  Commissioner. 

Delegation  Order — DeeignatiMi  to  Act  as 
'tCompetant  AuttHKity"  Under  Tax  TntAw 

[Order  Na  114  (Rev.  3)] 

Date  of  issue:  March  21, 1382. 
Effective  Date:  March  21, 1982. 
1.  Pursuant  to  the  authority  delegated  to  me 
by  Treasury  Department  Order  No.  160-83, 


Federal  Regbter  /  Vol.  47.  No.  89  /  Friday.  May  7.  1982  /  Notices 


19843 


there  is  hereby  delegated  to  the  Associate 
Commissioner  (Operations)  and  to  Director. 
Foreign  Operations  District  as  stated  below, 
the  authority  to  act  as  "competent  or  taxation 
authority"  under  the  tax  treaties  of  the 
United  States. 

2.  The  Associate  Commissioner 
(Operations)  shall  have  the  authority  to 
administer  all  those  functions  derived  from 
the  operating  provisions  of  the  tax  treaties, 
other  than  those  delegated  below  to  the 
Director,  Foreign  Operations  District.  This 
authority  may  be  redelegated.  but  not  lower 
than  the  Assistant  Commissioner  level. 

3.  The  Associate  Commissioner 
(Operations)  is  also  delegated  the  authority 
to  interpret  and  apply  such  tax  treaties,  but  in 
such  matters  shall  act  only  with  the 
concurrence  of  the  Associate  Chief  Counsel 
(Technical).  This  authority  may  be 
redelegated.  but  not  lower  than  the  Assistant 
Commissioner  level. 

4.  The  Director,  Foreign  Operations 
District,  shall  have  the  authority  to 
administer  the  following  functions  deriving 
from  the  operating  provisions  of  the  tax 
treaties:  the  Routine  and  Specific  Exchange  of 
Information  Programs  and  the  Program  for 


Mutual  Assistance  in  Collection.  This 
authority  may  not  be  redelegated. 

5.  Delegation  Order  No.  114  (Rev.  2),  issued 
August  2a  1980,  is  superseded. 
Jamea  L  Owens, 
Deputy  Commissioner. 

[FR  Doc.  8Z-12S39  Filed  S-»-82: 1:45  aai| 
BILLING  CODE  4«3I>-«1-M 


VETERANS  ADMINISTRATION 

Veterans'  Advisory  Committee  on 
Rehabilitation;  Meeting 

The  Veterans  Administration  gives 
notice  that  a  meeting  of  the  Veterans* 
Advisory  Committee  on  Rehabilitation, 
authorized  by  section  1521,  title  38, 
United  States  Code,  will  be  held  in 
Room  1010  by  the  Veterans 
Administration,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  June  9  and 
10, 1982,  at  9  a.m.  The  purpose  of  the 
meeting  will  be  to  review  the 
administration  of  veterans' 
rehabilitation  programs  and  provide 


recommendations  to  the  Administrator 
as  the  Committee  detennines 
appropriate. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the 
conference  room.  Because  of  the  limited 
seating  capacity,  it  *vill  be  necessary  for 
those  wishing  to  attend  to  contact  Dr. 
Norwood  L  Williams,  Executive 
Secretary,  Veterans'  Advisory 
Committee  on  Rehabilitation  [phone 
202-389-3098)  prior  to  Jime  1, 1982. 

Interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Committee.  Statements,  if  in  written 
form,  may  be  filed  before  or  within  10 
days  after  the  meeting.  Oral  statements 
will  be  heard  at  2:30  p.m.  on  June  la 
1982. 

Dated:  April  29, 19B2. 
Robert  P.  Nimmo, 

Administrator. 

(FR  Doc  82-12485  Filed  5-8-82: 84S  a^ 
BNJJNO  CODE  tSaO^I-M 
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contains  notices  of  meetings  published 
under  tt)e  "Government  in  the  Sunshine 
Act"  (Pub.   L   94-409)  5  U.S.C. 
552b(e)(3). 


CONTENTS 

Items 
Commodity  Futures  Trading  Commis- 
sion    1 

Equal  Employment  Opportunity  Com- 
mission    2 

Federal  Home  Loan  Bank  Board «...  3 

National  Labor  Relations  Board 4 

Pacific  Northwest  Electric  Power  and 

Conservation  Planning  Council 5,  6 

Postal  Rate  Commission „  7 

Synthetic  Fuels  Corporation ..  8 

1 

COMMOOITY  FUTURBS  TRAOIIM 
COMMISSION 

mic  AND  DATR  11  a.m..  Friday,  May  14, 
1982. 

PLACE:  2033  K  Street  NW.,  Washington, 
D.C.,  eighth  floor  conference  room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Briefing. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jane  Stuckey,  254-6314. 

|S-a«-82  FUed  S-S-aZ:  3:40  pm] 
WLLma  COOE  tSSI-OI-M 


EQUAL  EMPLOYMENT  OPPORTUNITV 
COMMISSION 

DATE  AND  TIME:  9:30  a.m.  (eastern  time], 
Tuesday,  May  11, 1982. 

place:  Commission  Conference  Room 
5240,  fifth  floor,  Columbia  Plaza  Office 
Building,  2401  E  Street  NW., 
Washington,  D.C.  20506. 
STATUS:  Part  will  be  open  to  the  public 
and  part  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Ratification  of  Notation  Vote:  Freedom  of 
Information  Act  Appeal  No.  82-3-FOIA-46. 

2.  Freedom  of  Information  Act  Appeal  No. 
82-3-FOIA-038-MK.  concerning  a  request  for 
information  from  an  open  investigative  case 
file. 

3.  Freedom  of  Information  Act  Appeal  No. 
82-3-FOIA-2-AT,  concerning  a  request  for 
information  from  open  Title  VII  investigative 
files. 

4.  Freedom  of  Information  Act  Appeal  No. 
82-3-FOIA-21-SL,  concerning  a  request  for 
records  in  a  charge  file. 


5.  Freedom  of  Information  Act  Appeal  No. 
82-2-FOLA-lO-ME.  concerning  a  request  for 
contents  of  a  charge  file. 

6.  Freedom  of  Information  Act  Appeal  No. 
82-2-FOIA-33,  concerning  a  request  for  the 
contents  of  an  age  charge  file. 

7.  Report  on  Commission  Operations  by  the 
Executive  Director 

Closed: 

Litigation  Authorization:  General  Counsel 
Recommendations. 

Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Treva  McCall,  Executive 
Officer,  at  (202]  634-6748. 

This  Notice  Issued  May  4. 1982. 

IS-67S-8Z  Filed  5-S-82;  9:18  aiii)        » 
BHJJNQ  COOE  M70-0S-M 


FCOCRAL  HOMC  LOAN  BANK  BOARD 
TIME  AND  DATK 10  a.m.,  Wednesday. 
May  12, 1982. 

PLACE:  Board  room,  sixth  floor,  1700  G 
Street,  N.W.,  Washington,  D.C. 
STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Marshall  (202-377- 

6679). 

MATTERS  TO  BE  CONSIDERED: 

Bank  Membership  and  Insurance  oL 
Accounts — Amador  Valley  Savings  and 
Loan  Association,  Pleasanton,  California 

Proposed  Merger — Pipestone  Federal  Savings 
and  Loan  Association,  Pipestone, 
Minnesota  into  Twin  City  Federal  Savings 
and  Loan  Association,  Minneapolis, 
Miimesota 

Concurrent  Branch  Office  Applications — (1) 
Home  Federal  Savings  and  Loan 
Association  of  San  Diego,  San  Diego, 
California,  (2)  Coast  Federal  Savings  and 
Loan  Association.  Los  Angeles,  California, 
(3)  California  Federal  Savings  and  Loan 
Association,  Los  Angeles,  California 

Bank  Membership  and  Insurance  of 
Accounts — La  Cumbre  Savings  and  Loan 
Association,  Santa  Barbara,  California 

[S-67«-«2  FUed  S-S-82:  0:24  un] 

BUJJNQ  COOE  crao-oi-M 


NATIONAL  LABOR  RELATIONS  BOARD 

TIME  AND  date:  2  p.m.,  Wednesday,  May 

5,1982. 

place:  Board  Conference  Room,  sixth 

floor,  1717  Pennsylvania  Avenue,  N,W., 

Washington,  D.C. 


status:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  552b(c)(2]  (internal 
personnel  rules  and  practices)  and  (c)(6] 
(personal  information  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy). 

MATTERS  TO  BE  CONSIDERED:  Personnel 
and  budget-related  matters. 

CONTACT  PERSON  FOR  MORE 

information:  John  C.  Truesdale, 
Executive  Secretary,  Washington,  D.C 
20570;  Telephone:  (202)  254-9430. 

By  direction  of  the  Board. 

Dated:  May  4, 1982. 
National  Labor  Relations  Board. 
John  C  Truesdale, 

Executive  Secretary. 

18-878-82  Filed  i-S-82;  ia:4f  pm] 
WLLMO  CODE  754S-41-M 


PACIFIC  NORTHWEST  ELECTRIC  POWER 
AND  CONSERVATION  PLANNINO  COUNCIL 

(Northwest  Power  Planning  Cotmcil] 

TIME  AND  date: 

(1)  May  6, 1982-6:30  a.m.-4:30  p.m. 

(2)  May  7, 1982 — 8  a.m.-4:30  p.m. 
place: 

(1)  Meeting  of  the  Northwest  Power 
Planning  Council.  May  6. 1982,  700 
S.W.  Taylor,  Suite  200,  Portland, 
Oregon  97205. 

(2)  Tour  of  Mid-Columbia  Dams  and 
Fisheries  Facilities,  May  7, 1982.  Tour 
will  begin  at  Campbell's  Lodge,  104 
West  Woodin  St.,  Chelan. 
Washington. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

(1)  Council  Meeting:  Status  reports  on 
Mudule  I  and  Module  FV  plus 
discussion  of  the  response  to  "The 
Path  Along  the  Ridge." 

(2)  A  tour  of  Mid-Columbia  dams  and 
fisheries  facilities  will  begin  at 
Campbell's  Lodge  and  conclude  at 
Desert  Airstrip.  A  quorum  of  the 
Council  may  be  present  during  the 
tour.  Space  in  the  tour  vans  will  be 
open  to  the  public  and  press  on  a  first 
come  first  serve  basis. 
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CONTACT  PERSON  FOR  FURTHER 
information:  Ms.  Bess  Wong  (503)  222- 
5161. 
Edward  Sheets. 

Executive  Director. 

(8-678-82  riled  S-5-82:  2:07  pm| 
BNJJNQ  OOOE  0000-00-11 


PAanc  northwest  eleciImc  power 

AND  CONSERVATION  PLANNING  COUNOL 

(Northwest  Power  Planning  Council) 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  47  FR  17360, 
April  22. 1982. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  9  a.m..  May  4, 1982. 
CHANGES  IN  THE  MEETING:  Forecasting 
Subcommittee  meeting  will  be  May  5, 
1982.  at  9  a.m. 
Edward  Sheets, 
Executive  Director. 

|S-6i»-62  Piled  5-5-82;  2:51  pai| 
BILUNG  CODE  0000-00-M 


POSTAL  RATE  COMMISSION 

TIME  AND  DATE:  9:30  a.m.,  Wednesday. 
May  12. 1982. 

place:  Conference  Room,  Room  500. 
2000  L  Street,  NW..  Washington,  D.C 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Docket 
R81-1  (and  MC81-2)  Attached  Mail. 
(Closed  pursuant  to  5  U.S.C.  552b(c](10). 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Dennis  Watson, 
Infonnation  Officer,  Postal  Rate 
Commission,  Room  500,  2000  L  Street 
NW.,  Washington,  D.C.  20268. 
Telephone  (202)  254-5614. 

(S-677-82  Filed  5-5-82: 1(M»  am] 
BILLING  CODE  771S-01-M 


UNITED  STATES  SYNTHETIC  FUELS 
CORPORATION 

action:  Cancellation  of  closed  meeting. 


SUMMARY:  Interested  members  of  the 
public  are  advised  that  the  closed 
meeting  of  the  Board  of  Directors  of  the 
United  States  Synthetic  Fuels 
Corporation  to  consider  matters  relating 
to  the  Tosco  loan  guarantee,  scheduled 
for  May  10, 1982,  and  announced  at  47 
FR  19267.  May  4, 1982,  has  been 
cancelled.  This  public  announcement  is 
made  pursuant  to  the  requirements  of 
Section  116(f)(1)  of  the  Energy  Security 
Act  (9  StaL  611,  637;  42  U.S.C  8701. 
8712(f)(1)  and  Section  4  of  the 
Corporation's  Statement  of  Policy  on 
Public  Access  to  Board  Meetings. 

PERSON  to  CONTACT  FOR  MORE 
INFORMATION:  If  you  have  any  questions 
regarding  this  notice,  please  contact  Mr. 
Owen  J.  Malone.  Office  of  General 
Counsel  (202)  653-423a 

May  4. 1982. 

United  States  Synthetic  Fuels  Corpofation. 

Edward  E.  Noble. 

Chairman  of  the  Board. 

(8-874-82  nied  5-S-8£  ei«  amj 
BHXMQ  CODE  0000-00-M 


Friday 

May  7,  1982 


Part  II 


Department  of  Labor 

Employment  Standards  Administration, 
Wage  and  Hour  Division 


Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction;  General 
Wage  Determination  Decisions 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (46  Stat. 
1494.  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  1.1  (including  the  statutes  listed  at 
36  PR  306  following  Secretary  of  Labor's 
Order  No.  24-70)  containing  provisions 
for  the  payment  of  wages  which  are 
dependent  upon  determination  by  the 
Secretary  of  Labor  under  the  Davis- 
Bacon  Act;  and  pursuant  to  the 
provisions  of  part  1  of  subtitle  A  of  title 
29  of  Code  of  Federal  Regulations. 
Procediu-e  for  Predetermination  of  Wage 
Rates  (37  FR  21138)  and  of  Secretary  of 
Labor's  Orders  12-71  and  lS-71  (36  FR 
8755,  8756).  The  prevailing  rates  and 
fiinge  benefits  detennined  in  these 
decisions  shcdL  in  accordance  with  the 
provisions  of  the  foregoing  statutes, 
constitute  the  minimum  wages  payable 
on  Federal  and  federally  assisted 
construction  projects  to  laborers  and 
mechanics  of  the  specified  classes 
engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  foujid  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 


publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  apphcable  Federal 
prevailing  wage  law  and  29  CFR.  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931.  as  amended  (46  Stat 
1494.  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  1.1  (including  the  statutes  listed  at 
36  FR  306  following  Secretary  of  Labor's 
Order  No.  24-70)  containing  provisions 
for  the  payment  of  wages  which  are 
dependent  upon  determination  by  the 
Secretary  of  Labor  under  the  Davis- 
Bacon  Act;  and  pursuant  to  the 
provisions  of  part  1  of  subtitle  A  of  title 
29  of  Code  of  Federal  Regulations. 
Procedure  for  Predetermination  of  Wage 
Rates  (37  FR  21138)  and  of  Secretary  of 
Labor's  orders  13-71  and  15-71  (36  FR 
8755,  8756).  The  prevailing  rates  and 
fringe  benefits  determined  in  foregoing 
general  wage  determination  decisions, 
as  hereby  modified,  and/or  superseded 
shall,  in  accordance  with  the  provisions 
of  the  foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  elective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  S. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 


encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  tbia  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor.  Employment  Standards 
Administration,  Wage  and  Hour 
Division.  Office  of  Government  Contract 
Wage  Standards.  Division  of 
Government  Contract  Wage 
Determinations.  Washington.  D.C.  20210. 
The  cause  for  not  utilizing  the 
rulemaking  procedures  prescribed  in  5 
U.S.C.  553  has  been  set  forth  in  the 
original  General  Determination 
Decision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 


DMtel  al  Cohjmbta:  DC81-3040 . 

AlatMRa:  Al.82-1020 

Connaclicut 

CT81-3032 „ 

CT82-3001 

•: 

IA81-40e9 

IAei-«)90 

M81-4091  „ 

IAB1-40g2 

M81-4093 

IA81-4096 

IA81-4097 

:  Hia2-«105.. 
Marytamt 

M0ei-3074 

DC81-3040 

New  JarMy:  NJ-30S3... 
Nmt  Yortc  NY80-3054 . 
Texas: 

TX81-4064 

TXei-«74 

TX81-407S 

TXB1-W76 

TXB1-4078 

TX81-4070 

7X82-4005 

VkgHK  OC81-3040 

Altzona:  AZ82-5109 

WnolK  ILS 1-2062.. 


Juna  S.  1981. 
Apr.  2,  19e^ 

May  IS.  1981. 
Feb.  5.  198Z 

Nov.  13,  1981. 
Dec  11.  1981. 
Nov.  13,  1981. 
Nov.  27.  1981. 

Da 

Da 

Da 
Mar.  12. 1982 

Oct  9.  1981. 
Jura  5,  1961. 
Od  9,  1981. 
SepL5,198a 

Aug.  7. 1981. 
Oct  2.  1981. 

Da 

Da 

Da 

Da 
Jaiv  29.  1982. 
Jura  5.  1981. 
Apr.  23,  1962. 
Oct  18.  1981. 


Supersedeas  Decisions  To  General 
Wage  Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
puibication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  numbers  of  the  decisions 
being  superseded. 


U.79-2077  flL82-2034) Sept  14.  1979. 

■J1-2005  (IL82-2031) Urn.  27.  1981. 

LAei-4084  (LA82-4021) Nov.  8,  1981. 

LAei-4084  (LAe2-4022) Da 

LA61-408S  (LA82-4023) Da 

LA81  -4088  (IA82-4020) Da 

ONa 

GHai-20M  (OH82-2035) Dec.  4,  1981. 

0Hai-208e  (OH82-2038) „ Dae.  IB.  1981. 

TaxtK  1X81-4083  (TX82-4019) Nov.  8,  1981. 
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Please  note  that  we  are  changing  the 
format  for  Federal  Register  wage 
decisions  to  coincide  with  the  provisions 
of  All  Agency  Memorandum  No.  132 
dated  January  29. 1980.  which  provides 
that  the  Department  of  Labor  will 
discontinue  identifying  fringe  benefits 
separately.  Rath«-,  they  will  be  stated 
as  a  composite  figure  which  is  the  total 
hourly  equivalent  value  of  fringe 
benefits  found  to  be  prevailing.  Fringe 
benefits  which  cannot  be  stated  in 
monetary  terms  will  be  shown  in 
footnotes.  This  procedure  will  be  phased 
in  gradually. 

Signed  at  Washington,  D.C.  this  30th  day  of 
April  198Z 

Dorothy  P.  Come, 

Assistant  Administrator.  Wage  and  Hour 
Division. 

BUXNie  COOE  4510-30-M 
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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Parts  272  and  273 

[Amdt  Na  198] 

Food  Stamp  Program:  Wage  Matching 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Final  rulemaking. 

summary:  This  final  rule  amends  the 
Food  Stamp  Program  regulations, 
published  October  17, 1978  (43  FR 
47846),  which  implemented  the  Food 
Stamp  Act  of  1977.  Public  Law  96-249 
amended  the  Internal  Revenue  Code  of 
1954  to  permit  access  by  officials  of  the 
U.S.  Dep£irtment  of  Agriculture  and 
State  agencies  which  administer  the 
Food  Stamp  program  to  certain 
information  provided  by  the  Internal 
Revenue  Service  to  the  Social  Security 
Administration  concerning  earnings 
from  self-employment,  wages  and 
retirement  income.  In  implementing  this 
law,  this  rulemaking  will  result  in 
savings  due  to  a  reduction  in  errors  and 
fraud 

EFFECTIVE  DATE:  These  rules  are 
effective  on  June  7, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
If  you  have  any  questions,  contact 
Thomas  O'Connor,  Supervisor.  Policy 
and  Regulations  Section,  Program 
Standards  Branch,  Program 
Development  Division,  Food  and 
Nutrition  Service,  Alexandria,  VA, 
22302,  703-756-3429. 
SUPPLEMENTARY  INFORMATION: 

ClassifiGatibn 

This  final  action  has  been  reviewed 
with  regard  to  the  requirements  of 
Executive  Order  12291.  and  it  has  been 
determined  that  the  rule  it  not  a  malor 
rule  as  de^ed  by  that  Order.  It  is  not 
likely  to  resi\^t  in  an  annual  effect  on  the 
economy  of  ^00  million  or  more. 
Several  State  agencies  currenUy  operate 
a  matching  system  in  their  Aid  to 
Famihes  with  Dependent  Children 
Program,  and  it  will  cost  very  little  to 
expand  the  use  of  the  system  for  food 
stamp  purposes.  This  rule  is  not  likely  to 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies  or  geographic 
regions.  State  food  stamp  agencies  that 
choose  to  implement  wage  matching 
might  experience  some  increase  in 
Program  administrative  costs,  but  it  is 
not  anticipated  that  such  an  increase 
would  be  major.  Because  this  rule  will 
not  affect  the  business  community,  it 
will  not  result  in  significant  adverse 


effects  on  competition,  employment, 
investment,  productivity,  innovation  or 
on  die  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  has  also  been  reviewed  with 
regard  to  the  requirements  of  Public  Law 
96-354.  die  Regidatory  Flexibility  Act, 
and  the  Administrator  of  the  Food  and 
Nutrition  Service  has  determined  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule  has  no 
impact  whatsoever  on  small  businesses 
or  small  organizations.  It  authorizes 
State  agencies  to  access  wage  and 
benefit  information  in  the  files  of  the 
Social  Security  Administration  in 
determining  food  stamp  eligibility.  The 
primary  impact  is  on  State  governments 
and  individual  recipients.  To  the  extent 
that  county  governments  operate  the 
Food  Stamp  Program  within  States,  they 
may  be  affected.  However,  this  does  not 
require  States  or  counties  to  take  any 
action;  it  authorizes  these  actions  in  an 
effort  to  provide  tools  and  flexibility  to 
State  and  local  administi*ator8  to  reduce 
error  rates.  Moreover,  there  should  not 
be  significant  economic  costs  where 
wage  matching  is  conducted. 

Introdacdon 

A  provision  in  the  recenUy  passed 
Farm  Bill  (Pub.  L.  97-98,  95  Stat.  1213. 
December  22, 1981]  mandates  wage 
matdiing,  either  with  Social  Security 
Administration  (SSA)  information  or 
unemployment  compensation  (UC) 
agencies.  However,  since  the  rules 
based  on  the  new  legislation  will 
mandate  wage  matching,  rather  than 
allowing  State  agencies  to  opt  to  wage 
match,  the  Department  believes  that 
State  agencies  should  be  offered  the 
opportunity  to  comment  on  the  rules 
implementing  mandatory  wage 
matching.  Consequendy,  the  Department 
will  issue  proposed  rules  based  on  the 
Farm  Bill  separately.  To  enable  those 
State  agencies  which  want  to  begin 
wage  matching  to  do  so  as  soon  as 
possible,  the  Department  is  issuing  these 
final  rules  based  on  Pub.  L  96-249. 94 
Stat  357,  May  26, 1980. 

A  full  explanation  of  the  rationale  and 
purposes  for  this  rule  was  provided  in 
the  preamble  to  the  proposed 
rulemaking,  published  at  46  FR  35658. 
July  10, 1981.  Therefore,  this  preamble 
deals  only  with  significant  changes  from 
the  proposed  rulemaking.  The  reasons 
supporting  those  proposed  rules  which 
are  unchanged  by  the  final  rules  were 
carefully  examined  in  light  of  the 
comments  to  determine  the  continued 
applicability  of  each  justification. 
Unless  otherwise  stated,  or  unless 


inconsistent  with  the  fmal  rules  or 
preamble,  the  rationale  contained  in  the 
proposal  should  be  regarded  as  a  basis 
for  the  pertinent  final  rules.  Thus,  a 
thorough  understanding  of  the  grounds 
for  the  final  rules  may  require  reference 
to  the  proposed  rulemaking. 

A  total  of  25  commenters  sent  in 
comments  and  suggestions  on  the 
proposed  rules  on  wage  matching.  There 
were  14  comment  letters  received  from 
State  agencies,  five  from  public  interest 
groups,  five  from  regional  Food  and 
Nutrition  Service  offices  and  one  from 
the  Office  of  Inspector  General,  USDA. 

There  were  numerous  general 
comments  on  the  proposed  regulation  as 
a  whole.  The  majority  of  the 
commenters.  State  agencies,  were 
generally  supportive  of  the  rules. 
Several  commenters  believed  that  the 
rules  should  include  provisions 
addressing  wage  matching  with  UC 
data.  These  commenters  pointed  out 
that  SSA  data  is  usually  outdated  and 
that  UC  data  is  much  more  valuable  for 
wage  matching  purposes.  The 
Department  recognizes  the  value  of  the 
more  current  UC  data.  However,  that 
portion  of  the  1980  legislation  relative  to 
UC  matching  specifically  states  that  the 
UC  provision  "shall  take  effect  on 
January  1. 1983."  The  Farm  Bill 
legislation  does  not  change  this  date. 
Therefore,  the  Department  has  not 
included  wage  matching  with  UC  data  in 
this  rulemaking.  SSA  wage  data  will  be 
useful  in  identifying  overpa^onents  and 
in  fraud  investigations.  It  can  also  serve 
as  an  indicator  of  a  household's 
employment  pattern  even  though  the 
information  is  not  current.  Moreover. 
SSA  is  the  best  source  for  interstate 
data  and  self-employment  wage  data 
(which  is  not  included  in  UC  wage  data). 

One  commenter  supporting  the 
proposed  rules  suggested  that  the 
r^ulation  require  State  agencies  to 
establish  a  wage  match  system  for  those 
areas  which  show  the  need  for  a 
verification  system  (as  reflected  in  the 
statewide  error  rate).  The  Department 
feels  that  this  type  of  decision  is  best 
left  to  the  State  agency  and. 
consequendy.  has  not  included  this 
suggestion  in  the  final  rules. 

Three  public  interest  groups  strongly 
opposed  the  proposed  rule.  One 
commenter  opposed  the  wage  matching 
rules  on  the  basis  that  they  expand  "the 
unnecessary  intrusion  of  government 
into  the  privacy  of  individuals."  The 
Department  would  like  to  reiterate  that 
the  option  to  wage  match  is  provided  by 
statute.  Two  commenters  believed  that 
the  proposed  rules  are  weighted  in  favor 
of  obtaining  information  without  regard 
to  the  recipients'  privacy  rights.  The 


Federal  Register  /  Vol.  47.  No.  89  /  Friday.  May  7.  1982  /  Rules  and  RegulatioM 19941 


Department  disagrees.  State  agencies 
will  have  to  comply  with  stringent 
Internal  Revenue  Service  safeguard 
provisions  when  accessing  SSA  data. 
The  Department  believes  that  these 
safeguards  are  a  more  than  sufficient 
protection  of  individuals'  privacy  rights. 
The  safeguard  issue  is  discussed  in 
detail  later  in  this  preamble. 

Discrepancy  in  Infoiination 

Eight  comments  were  received 
concerning  the  provision  in  the  proposed 
rule  which  would  permit  a  household  to 
resolve  a  discrepancy  between 
information  provided  by  the  household 
and  information  received  from  SSA. 
Three  commenters  supported  the 
proposed  rules  as  written  although  one 
of  these  felt  that  the  rules  should  specify 
how  the  discrepancy  should  be  resolved. 
The  Department  beUeves  that  this 
degree  of  specificity  is  not  necessary. 
Three  conunenters  suggested  that  the 
rules  should  specify  the  length  of  time 
which  should  be  allowed  in  which  to 
resolve  discrepancies.  The  Department 
wants  to  point  out  that  the  language  in 
the  proposed  rules  simply  reflects 
current  procedures;  to  add  any  more 
requirements  in  this  area  woidd  result  in 
overregulation.  Consequently,  the  final 
rules  do  not  contain  a  time  Ihnit  for 
resolution  of  discrepancies.  One  State 
agency  objected  to  allowing  the 
household  to  resolve  a  discrepancy  in 
information,  lliis  commenter  believed 
that  SSA  data  should  be  considered 
valid  even  though  the  household  may 
have  later  data.  The  Department 
believes  that  the  most  current  and 
accurate  data  available  should  be  used 
to  resolve  discrepancies,  whether  from 
the  recipient  or  SSA.  and  consequently 
did  not  adopt  this  suggestion  in  the  final 
rules. 

One  commenter  suggested  that  the 
rules  be  amended  to  permit  the 
procedural  safeguard  of  a  fair  hearing  to 
ensure  that  the  household  will  have  a 
fair  chance  to  resolve  alleged 
discrepancies.  The  Department  agrees 
that  a  fair  hearing  is  one  way  to  resolve 
a  discrepancy  in  information.  However, 
current  regulations  guarantee  a 
household's  right  to  a  fair  hearing  when 
the  household  does  not  agree  with  the 
State  agency.  Consequently,  no 
additional  language  to  this  effect  is 
added  in  this  final  rule. 

Use  of  Earnings  Information 

Two  of  the  public  interest  groups 
commenting  believed  that  the  use  of 
wage  match  data  to  conduct  criminal  or 
dvil  prosecutions  is  inconsistent  with 
the  statute  and  with  legislative  intent 
They  believed  that  deterrence  is  tiie 
purpose  of  the  wage  match,  not 


detection  and  prosecution  of  fraud 
cases.  The  Department  concurs  that 
deterrence  is  a  primary  purpose  of  wage 
matching.  However,  the  Department 
believes  that  wage  matching  is  a 
deterrent  only  if  it  is  recognized  that 
fraudulent  reporting  of  income  can 
result  in  dvil  or  criminal  prosecution.  As 
pointed  out  in  the  legislative  history 
(RR.  Rep.  No.  96-768.  g6th  Cong..  2nd 
Sess..  196a  p.  105).  —  •  'the 
widespread  recognition  by  applicants 
and  redpients  that  computer  matching 
will  ultimately  disdose  earnings  and 
benefit  information,  with  ensuing 
punishment  where  appropriate,  should 
substantially  increase  the  incentive  to 
report  earnings  and  benefit  payments 
accurately  in  filling  out  appUcation 
forms  (as  well  as  subsequent  reports]." 
Based  on  this  history,  the  Department 
believes  Congress  contemplated  that 
when  information  obtained  fixim  SSA 
indicates  Ukely  fraudulent  acquisition  of 
coupons  by  a  household,  the  information 
would  be  used  in  the  investigation  and 
possible  prosecution  of  the  household 
for  fraud.  The  final  rules  continue  to 
reflect  this  beUef  but  have  been 
reworded  slightly  for  purposes  of 
darificatioiL  TTie  commenters  concerned 
with  this  area  felt  that,  at  the  least  the 
final  regulations  should  contain 
standards  outlining  when  a  fraud 
investigation  or  prosecution  is  proper.  It 
woidd  be  difficult  at  best  to  formulate 
standards  to  address  the  several 
instances  when  a  fraud  investigation  or 
IHx>secution  is  proper.  Tht  current  fraud 
regulations  of  7  CFR  273.16  do  not 
establish  such  standards  and  the 
Department  does  not  believe  that  a 
State  agency  needs  this  type  of 
directioiL  Consequently,  such  standards 
are  not  induded  in  the  final  rules. 

Safeguard  Procedures 

Two  conunenters  felt  that  the 
proposed  rules  do  not  provide  any 
guidance  for  SSA  as  to  what  information 
may  be  released  to  a  State  agency.  It  is 
not  the  purpose  of  this  rule,  however,  to 
regulate  the  SSA.  That  agency  must 
determine  what  information  it  may 
disclose  to  a  State  agency  under  the 
Code  amendment  Therefore,  the 
suggestion  for  guidance  in  this  area  has 
not  been  adopted  in  the  final  rule. 

Relative  to  safeguards  to  be  observed 
by  State  agendes,  the  proposed  rules 
would  have  required  that  a  State  agency 
accessing  SSA  wage  information  comply 
with  sections  6103  and  7213  of  the  Code. 
These  sections  govern  the  disdosure 
and  use  of  information  on  earnings  and 
retirement  income  released  by  SSA  to 
State  agendes.  The  Department  has 
been  advised  by  IRS  that  the  Treasury 
Secretary  has  chosen  to  implement  all  of 


the  provisions  in  sections  6103  and  7213 
of  the  Code  by  publishing  a  brochure 
entitled  Tax  Information  Security 
Guidelines.  State  agendes  must  follow 
the  requirements  in  this  brochure  «^en 
accessing  SSA  data.  The  final  rules  have 
been  modified  slightly  to  reference  this 
publicatioiL  Since  the  safeguard 
provisions,  as  well  as  the  reporting 
requirements  (an  initial  report 
describing  safeguard  procedures  and  an 
armual  safeguard  activify  report)  and 
monitoring  information  are  clearly 
outlined  in  the  Tax  Information  Security 
Guidelines,  the  Department  believes  it  is 
unnecessary  to  repeat  the  provisions  in 
the  rule.  The  brochure  is  easily 
obtainable.  It  should  be  identified  as  the 
Tax  Information  Security  Guidelines, 
PubUcation  1075  (Rev.  6-81),  and 
requested  from  the  Internal  Revenue 
Service  district  disdosure  officer  in  the 
appropriate  IRS  district 

Technical  Corrections 

One  State  agency  pointed  out  that  the 
proposed  rules  deleted  instructions  in 
the  current  regulations  which  address 
action  to  be  taken  if  information  is 
unavailable  through  SDX.  BENDEX,  or 
SSA  files.  This  was  an  oversight  and  has 
been  corrected  in  the  final  rules. 

The  Department  also  became  aware 
that  the  proposed  rules  overlooked  a 
reference  in  the  existing  regulation 
which  preduded  matcUng  wage  data. 
This  reference  is  in  S  273.2 
(k)(l)(iii)(A)(3).  This  oversight  has  been 
corrected  in  the  final  rules. 

Finally,  we  have  deleted  in  the  final 
rules  the  reference  to  disdosure  of 
information  to  offidals  of  the  U.S. 
Department  of  Agriculture  (USDA). 
llese  rules  address  only  the  accessing 
of  SSA  information  by  State  agendes. 
Investigators  in  the  USDA  Office  of 
Inspector  General  can  access  such 
information  under  separate  legislative 
authorify,  in  particular  the  Inspector 
General  Act  of  1978. 

Note. — This  action  does  not  contain 
reporting  and  recordkeeping  requirements 
subject  to  approval  by  OMB  under  the 
Paperwork  Reduction  Act 


Implementation 

State  agendes  which  opt  to  wage 
match  will  need  to  execute  appropriate 
data  exchange  agreements  wiUi  SSA  as 
a  prerequisite  to  securing  access  to 
wage  information  in  SSA  files.  Once 
these  agreements  are  executed  (and 
after  the  effective  date  of  these  rules). 
State  agendes  may  implement  the  wage 
match  provisions  at  their  discretion. 
SSA  has  drafted  a  data  exchange 
agreement  for  this  purpose. 
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List  of  Subjects: 

7CPRPart272 

Alaska,  Civil  Rights.  Food  stamps. 
Grant  pFograins/ social  programs. 
Reporting  and  recordkeeping 
requirements.  < 

7CFRPart273 

Administrative  practice  and 
procedures.  Aliens,  Claims,  Food 
stamps.  Fraud.  Grant  programs/social 
programs.  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
Security,  Students. 

Therefore  Parts  272  and  273  are 
amended  as  follows. 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

1.  A  new  paragraph  (g)(34}  is  added  to 
§  272.1  as  follows: 

§  272.1    General  terms  and  conditions. 

«         *         *         *         * 

(g)  Implementation.  *  •  • 

(34)  Amendment  198.  State  agencies 
opting  to  match  earnings  data  provided 
by  applicants  and  participants  with 
information  maintained  by  the  Soda! 
Security  Administration  shall  first 
execute  data  exchange  agreements  with 
the  Social  Security  Administration. 
After  the  effective  date  of  this  rule  and 
after  execution  of  this  agreement  State 
agencies  may  implement  wage  match 
provisions  at  their  discretion. 

PART  273— CERTIRCATION  OF 
EUGIBLE  HOUSEHOLDS 

2.  Li  5  273.2  paragraph  (f)(7)  is 
removed,  paragraph  (f)(8)  is  designated 
(f)(7)  and  revised,  paragraph  [T\j[9)  is 
designated  (f)(8).  and  paragraph 
(kMl)(iii)(A)(J)  is  revised,  as  follows: 

§273^    Application  processing. 

***** 

(f)  Verification  *  *  * 


(7)  State  Data  Exchange  (SDX)  and 
Beneficiary  Data  Exchange  (BENDEX). 

(i)  The  State  agency  may  verify  SSI 
benefits  through  the  State  Data 
Exchange  (SDX),  and  Social  Security 
benefit  information  through  the 
Beneficiary  Data  Exchange  (BENDEX), 
or  through  verification  provided  by  the 
household.  The  State  agency  may  also 
use  SDX  and  BENDEX  data  to  verify 
other  foor  stamp  eligibility  criteria.  The 
household  shall  be  given  an  opportunity 
to  verify  the  information  from  another 
source  if  the  SDX  or  BENDEX 
information  Is  contradictory  to  the 
information  provided  by  the  household 
or  is  unavailable.  Determination  of  the 
household's  eligibility  emd  benefit  level 
shall  not  be  delayed  past  the  application 
processing  titoe  standards  of  paragraph 
(g)  of  this  section  if  SDX  or  BENDEX 
data  is  unavailable. 

(ii)  The  State  agency  may  verify 
applicants'  and  participants'  statements 
regarding  income  (or  the  lack  of  income) 
through  access  to  data  concerning  self- 
employment,  wages  aiui  payments  of 
retirement  income  which  has  been 
disclosed  to  the  Social  Security 
Administration  pursuant  to  paragraphs 
(1)  (1)  or  (5)  of  section  6103  of  the 
Internal  Revenue  Code  of  1954.  If  such 
SSA  data,  which  may  afiect  eligibihty  or 
benefit  levels,  contradicts  statements 
made  by  a  household  or  contained  on  a 
household's  application,  the  household 
shall  be  afforded  an  opportimity  to 
resolve  the  discrepancy  prior  to  the 
eligibility  determinatioa  or  to  an  action 
to  terminate  or  reduce  the  household's 
benefits. 

(iii)  Information  on  earnings  and 
benefits  disclosed  by  the  Social  Security 
Administration  may  be  used  only  for  the 
purposes  of: 

(A)  Verifying  a  household's  eligibility: 

(B)  Verifying  the  proper  amount  of 
benefits; 


(C)  Investigating  to  determine  whether 
participating  households  received 
benefits  to  which  they  were  not  entitled: 
and 

(D)  Substantiating  information  which 
will  be  used  in  conducting  criminal  or 
civil  prosecutions  based  on  receipt  of 
food  stamp  benefits  to  which 
participating  households  were  not 
entitled. 

(iv)  Information  on  earnings  and 
benefits  may  be  disclosed  by  SSA  and 
used  by  a  State  agency  only  to  the 
extent  provided  in  the  data  exchange 
agreement  between  SSA  and  the  State 
agency.  These  agreements  shall  specify 
the  procedures  to  be  used  in  requesting 
and  providing  this  information-  The 
agreements  shall  assure  compliance 
with  the  safeguard,  reporting,  and  other 
requirements  contained  in  sections  6103 
and  7213  of  the  Internal  Revenue  Code 
as  implemented  by  the  Internal  Revenue 
Service  in  its  publication.  Tax 
Information  Security  Guidelines.  The 
State  agency  may  access  SDX  and 
BENDEX  data  without  release 
statements  from  households,  provided 
the  State  agency  makes  the  appropriate 
data  request  to  SSA  and  executes  the 
necessary  data  exchange  agreements 
with  SSA. 

[k)  SSI  households.'  *  * 

(1)  *  *  * 

(iii)*  *  • 

(A)*** 

(5)  State  agencies  may  verify  other 
information  through  SDX  and  BENDEX 
but  only  to  the  extent  permitted  by  data 
exchange  agreements  with  SSA. 
*        *        •        •        • 

(91  Stat  9S8  (7  U.S.Q  2011-2027)) 
(Catalog  of  Federal  Domestic  Auistances 
Program  No.  10.5S1  Pood  Stamps) 

Dated:  April  20. 1962. 
Samuel  J.  Cornelius. 
Administrator. 

[FR  Doc  tZ-1222S  FUed  5-6-82:  8:45  m} 
BItXma  CODE  1410-30-M 
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DEPAFITMENT  OF  AGRICULTURE 

Food  and  Nutrition  Servic« 

7  CFR  Parts  272  and  273 
[Amdt  Na  213] 

Food  Stamp  Program;  Wage  Matching 

AGENCVt  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Proposed  rulemaking. 

summary:  This  proposed  rule  would 
amend  the  Food  Stamp  Program 
regulations,  published  October  17. 1978 
(43  FR  47846).  as  amended,  which 
implemented  the  Food  Stamp  Act  of 
1977.  Pub.  L  97-«8  amended  the  Food 
Stamp  Act  to  require  State  agencies  to 
request  information  concerning  wages 
from  the  Social  Security  Administration 
(SSA)  unless  they  request  such 
information  from  the  agencies 
administering  the  State  unemployment 
compensation  laws.  This  rulemaking 
will  implement  this  law  and  will  result 
in  savings  by  reducing  errors  and  fraud. 
DATE:  Comment  Period:  Comments  must 
be  received  on  or  before  July  6. 1982  to 
be  assured  of  consideration. 
ADDRESS:  Comments  should  be 
submitted  to  Thomas  O'Connor. 
Supervisor,  PoUcy  and  Regulations 
Section.  Program  Standards  Branch, 
Program  Development  Division.  Food 
and  Nutrition  Service,  USDA, 
Alexandria.  Virginia.  22302.  All  written 
comments  will  be  open  to  public 
inspection  at  the  oBice  of  the  Food  and 
Nutrition  Service  during  regular 
business  hours  (8:30  a.m.  to  5.-00  pjn.. 
Monday  through  Friday)  at  Park  Office 
Center.  3101  Park  Center  Drive. 
Alexandria,  Virginia,  22302.  Room  70a 
FOR  FURTHER  INFORMATION  CONTACT: 
If  you  have  any  questions,  please 
contact  Thomas  O'Connor,  Supervisor. 
Pohcy  and  Regulations  Section.  Program 
Standards  Branch.  Program 
Development  Division,  Food  and 
Nutrition  Service,  Alexandria.  Virginia, 
22302.  Phone  (703)  756-3429. 
SUPPLEMENTARY  INFORMATION: 

Classification 

This  proposal  has  been  reviewed  with 
regard  to  the  requirements  of  Executive 
Order  12291.  and  it  has  been  determined 
that  the  proposal  is  not  a  major  rule  as 
defmed  by  that  order.  It  is  not  likely  to 
result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more.  State 
food  stamp  agencies,  when 
implementing  wage  matching,  might 
experience  some  increase  in  program 
administrative  costs,  but  it  is  not 
anticipated  that  such  an  increase  would 


be  major.  If  State  agencies  have  a 
matching  system  operating  it  will  cost 
very  little  to  expand  the  use  of  the 
system  for  food  stamp  purposes.  Hus 
proposal  is  not  likely  to  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions.  Because 
this  proposed  rule  would  not  affect  the 
business  community,  it  would  not  result 
in  significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets. 

This  proposal  has  also  been  reviewed 
with  regard  to  the  requirements  of  Pub. 
L  96-354.  and  the  Administrator  of  the 
Food  and  Nutrition  Service  has 
determined  that  the  proposal  does  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
proposal  has  no  impact  whatsoever  on 
small  businesses  or  small  organizations. 
The  primary  impact  is  on  State 
governments  and  individual  recipients. 
To  the  extent  that  county  governments 
operate  the  Food  Stamp  Program  within 
States,  they  will  be  affected.  Moreover, 
there  should  not  be  significant  economic 
costs  where  wage  matching  is  already 
conducted. 

IntioductioD 

Pub.  L  96-58. 93  Stat  389.  August  14. 
1979,  amended  the  Food  Stamp  Act  of 
1977  to  enable  the  Secretary  and  State 
agencies  to  require,  as  condition  of 
eligibihty  for  participation  in  the  Food 
Stamp  Program,  Aat  appUcants  furnish 
their  social  security  numbers  (SSN's). 
State  agencies  were  authorized  by  the 
legislation  to  use  SSN's  to  access  Social 
Security  Administration  (SSA)  records 
for  the  purpose  of  verifying  unearned 
income  for  individuals  receiving  benefits 
under  Title  XVI  (the  Supplement 
Security  Income  Program)  and  as  a 
means  of  preventing  duplicate 
participation.  With  the  passage  of  the 
1980  amendments  to  the  Food  Stamp  Act 
(Pub.  L  96-249,  94  Stat.  357,  May  26, 
1980).  Congress  has  expanded  the  use  to 
which  the  SSN's  can  be  put.  Section  127 
of  the  1980  amendments  (94  Stat  365- 
366)  amends  the  Internal  Revenue  Code 
of  1954  and  the  Social  Security  Act  to 
provide  statutory  authority  for  accessing 
wage,  benefit,  and  other  information 
contained  in  the  SSA  files  and  in  files 
maintained  by  State  unemployment 
compensation  tUC)  agencies.  Subsection 
(b)  of  the  amendment,  allowing  access 
to  wage  information  from  State 
unemployment  compensation  agencies, 
is  effective  January  1. 1983.  Most 


recenUy.  the  passage  of  the  Food  Stamp 
and  Commodity  Distribution 
Amendments  of  1981  expands  the  nse  of 
wage  matching  by  requiring  tiiat  State 
agencies  request  wage  infonnation  from 
SSA  unless  they  are  requesting  die  same 
or  similar  information  from  the  agencies 
administering  the  State  unemployment 
compensation  laws.  (See  Pub.  L  97-98. 
95  Stat  1287.  December  22, 1981.) 

The  legislative  history  of  the  1980 
amendments  indicates  that  Congress 
believes  wage  matching  will  prove  to  be 
a  useful  tool  for  avoiding  incorrect 
eligibiUty  determinations  and  for 
limiting  end  identifying  overpayments. 
See  H.R.  Rpt  No.  96-788. 96th  Cong.,  2nd 
Sess..  pp.  101-111.  The  I)epartmenf  s 
Inspector  General  has  also  testified  to 
this  effect  Matching  techniques  would 
allow  State  agencies  to  identify  more 
readily  those  households  with 
unreported  or  incoirecUy  reported 
earnings  or  benefits,  thereby  preventing 
error  and  abuse.  The  AFDC  program 
now  requires  wage  matching,  and  has 
already  profited  from  the  availability  to 
States  of  wage  information  contained  in 
SSA  records.  Congress  expects  that 
increased  matching  will  also  be 
productive  in  the  Food  Stamp  Program 
and  consequently  is  now  mandating  this 
activity  instead  of  merely  permitting  it 
Correspondingly,  these  proposed  rules 
would  jnandate  wage  match  activity  and 
would  supercede  final  rules  being  issued 
simultaneously  which  simply  allow 
State  agencies  the  option  to  wage 
match. 

The  Department  would  like  to  note 
that  the  sectioo  of  the  regulations 
pertaining  to  wage  matching  has  been 
reorganized.  This  was  done  for  purposes 
of  clarity. 

When  State  Agendas  Should  Wage 
Match 

When  developing  these  proposed 
rules,  which  would  mandate  wage 
matching,  the  Department  considered 
whether  to  specify  when  State  agencies 
must  wage  matdi.  Mandating  when 
State  agencies  wiU  wage  match  limits 
State  agency  discretion  in  this  area. 
However,  specifying  when  and  how 
often  State  agencies  must  wage  match 
would  ensure  that  wage  matching  is 
done  on  a  regular  basis  and  would  be 
consistent  with  the  wage  matching 
requirements  in  the  Aid  to  Families  with 
Dependent  Children  (AFDC)  Program. 
For  AFDC  State  agencies  are  required 
to  wage  match  witib  UC  data  on  a 
quarterly  basis  or  with  SSA  on  a 
semiannual  basis.  The  quarterly 
requirement  is  based  on  the  fact  that 
wage  information  is  reported  quarteriy 
by  employers  to  agencies  administering 
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unemployment  compensation  laws.  The 
semiannual  requirement  for  SSA 
matching  is  believed  necessary  by  the 
Department  of  Health  and  Human 
Services  because  of  the  frequency  with 
which  applicants  and  recipients  enter 
and  leave  the  assistance  roles.  Although 
most  SSA  wage  information  is  updated 
only  annually,  updating  is  not  done  at 
the  same  time  in  the  year  for  everyone. 
Therefore,  changes  to  various  people's 
wage  records  become  available  at 
different  times. 

In  order  to  ensure  consistency 
between  AFDC  and  the  Food  Stamp 
Program  in  this  area  the  Department  is 
proposing  that  State  agencies  match 
with  SSA  wage  data  semiaimually  and/ 
or  with  UC  wage  data  quarterly.  In 
addition,  the  Department  believes  that 
this  proposed  requirement  will  result  in 
the  optimum  use  of  available  wage  data. 

Agreements  Between  the  State  Agency 
and  the  Agency  Supplying  the 
Informatioa 

The  proposed  rules  stipulate  that  a 
State  agency  would  have  to  execute  a 
data  exchange  agreement  with  SSA 
and/or  the  UC  agencies  specifying  the 
procedures  to  be  used  in  requesting  and 
providing  wage  information.  The 
agreement  would  contain,  at  a  minimum, 
the  identiflcation  of  all  agency  officials 
with  authority  to  request  wage 
information,  methods  and  timing  of  the 
request  for  information  and  the 
safeguard  provisions  limiting  release  or 
redisclosure.  These  specifics  were 
included  to  provide  some  minimum 
requirements  for  the  agreements  with 
UC  agencies.  There  are  currently 
agreements  between  SSA  and  State 
agencies  for  AFDC  wage  matching,  and 
SSA  has  drafted  a  data  exchange 
agreement  for  food  stamp  wage 
matching  with  SSA.  The  agreement 
drafted  by  SSA  includes  information  to 
meet  the  minimum  requirements 
established  in  these  rules. 

Safeguard  Provisions 

Section  127(a]  of  the  1980 
amendments  provides,  through 
conforming  amendments  to  sections 
6103  and  7213  of  the  Internal  Revenue 
Code,  safeguards  and  procedures  to 
assure  proper  handling  of  the 
information  provided  by  SSA  in  light  of 
the  privacy  interests  associated  with 
such  information.  The  safeguards  and 
procedures  imposed  by  the  Internal 
Revenue  Code  provide  for,  among  other 
things,  restricting  access  to  persons  who 
have  a  legitimate  need  for  the 
information  released,  assuring  that  those 
persons  are  trained  on  privacy  issues 
and  assuring  proper  physical  security 
for  the  information.  The  proposed 


regulation  would  require  that  State 
agencies  agree  to  comply  with  the 
provisions  in  the  IRS  brochure  entiUed 
Tax  InformatJon  and  Security 
Guidelines.  This  brochure  implements 
the  safeguard  and  monitoring  provisions 
and  the  reporting  provisions  (an  initial 
report  describing  safeguard  procedures 
and  an  annual  safeguard  activity  report) 
of  sections  6303  and  7213  of  the  Code. 
This  requirement  is  contained  in  the 
final  wage  matching  rules 
simultaneously  issued  with  this 
proposed  rule.  The  brochure  should  be 
identified  as  the  Tax  Information  and 
Security  Guidelines,  Publication  1075 
(Rev.  6-81)  and  requested  from  the 
Internal  Revenue  Service  district 
disclosure  ofHcer  in  the  appropriate  IRS 
district. 

Section  127(b)  of  the  1980 
amendments  provides  that  the  State 
agency  administering  the  State 
unemployment  compensation  law  must 
establish  confidentiality  safeguards  as 
are  necessary  as  determined  by  the 
Secretary  of  Labor.  Therefore,  the 
proposed  rule  would  require 
incorporation  into  the  UC  data  exchange 
agreements  such  State  agency 
established  safeguards,  as  well  as  any 
other  safeguards  required  by  Federal  or 
State  law  or  regulation. 

Use  of  Information 

The  Department  has  specified  in  this 
proposed  rule  the  same  four  uses  of  the 
information  obtained  from  wage 
matching  that  are  speclHed  in  the  final 
wage  matching  rules  simultaneously 
published.  Specifically,  the  rules  state 
that  data  obtained  from  matching  efforts 
shall  be  used  for  verifying  a  household's 
eligibility,  verifying  the  proper  amount 
of  benefits,  investigating  to  determine 
whether  participating  households 
received  benefits  to  which  they  were  not 
entitled,  and  substantiating  information 
which  will  be  used  in  conducting 
criminal  or  civil  prosecutions  based  on 
receipt  of  food  stamp  benefits  to  which 
participating  households  were  not 
entiUed.  As  pointed  out  in  the  preamble 
to  the  proposed  wage  matching  rules 
published  on  July  10, 1981,  at  48  FR 
35658,  section  127  of  Pub.  L  96-249 
amended  the  Internal  Revenue  Code  of 
1954  to  permit  the  Commissioner  of 
Social  Security  to  disclose  information 
from  SSA  files  only  to  the  extent  needed 
to  determine  Food  Stamp  Program 
eligibiUty  and  benefit  levels.  These 
proposed  rule  would  restrict  the  use  of 
SSA  and  UC  information  by  State 
agencies  to  these  same  purposes. 

The  only  issue  relative  to  the  use  of 
this  data  which  was  questioned  by 
commenters  on  the  July  10, 1981, 
proposed  rules  on  matching  was  the 


fourth  use,  i.e.,  its  use  in  civil  or  criminal 
prosecutions.  Since  the  legislative  history 
of  section  127  clearly  indicates  that  one 
of  the  purposes  of  the  section  is  to 
detect  fraud  (H.R.  RpL  96-788,  pp.  101- 
111),  the  Department  believes  Congress 
contemplated  that  when  information 
obtained  from  SSA  or  UC  agencies 
indicated  likely  fraudulent  acquistition 
of  coupons  by  a  household,  the 
Information  would  be  used  in  the 
investigation  and  possible  prosecution 
of  the  household  for  fraud.  Recognition 
by  applicants  and  recipients  that  such 
prosecution  is  possible  should  also  act 
as  a  deterrent  to  incorrect  reporting  of 
earnings  and  benefits.  As  pointed  out  In 
the  legislative  history  (H.R.  Rpt.  No.  96- 
788.  p.  105).  "*  *  •  the  widespread 
recognition  by  applicants  and  recipients 
that  computer  matching  will  ultimately 
disclose  earnings  and  benefit 
information,  with  ensuing  punishment 
where  appropriate,  should  substantially 
increase  the  incentive  to  report  earnings 
and  benefit  payments  accurately  in 
filling  out  application  forms  (as  well  as 
subsequent  reports)."  Based  on  this 
history,  the  proposed  rules,  like  the  final 
wage  match  rules  simultaneously 
published,  reflect  as  one  of  the  uses  oi 
wage  matching,  the  use  of  the 
information  in  investigations  and 
prosecutions. 

Entry  of  SSN  Into  an  Automatic  Data 
Base 

The  Department  has  become  aware 
that,  while  State  agencies  are  requiring 
SSNTs  in  accordance  with  current 
regulations,  some  State  agencies  with 
computerized  systems  for  food  stamps 
are  not  entering  the  SSN's  into  their 
automated  data  bases.  As  pointed  out 
earlier  in  this  preamble.  Congress 
authorized  the  collection  of  SSN's  so 
that  State  agencies  would  have  the 
means  to  access,  bom  various  sources, 
wage  benefits,  and  other  information 
about  program  participants.  If  State 
agencies  with  the  computer  capability  to 
do  so  fail  to  use  the  SSN  as  an  identifier 
in  data  matching  efforts,  then  the 
purpose  in  collecting  SSN's  is  thwarted. 
Consequently,  in  these  proposed  rules 
the  Department  has  added  language  to 
the  current  regulation  on  SSN's  that 
would  require  that  State  agencies  with 
automated  data  bases  for  the  Food 
Stamp  Program  enter  all  SSN's  collected 
into  their  data  bases. 

Discrepancy  in  Informatioa 

In  accordance  with  existing  food 
stamp  regulations  (§  273.2(f)(4)(iv)),  the 
proposed  rule  would  provide  that  if 
information  provided  through  wage 
matching  contradicts  statements  made 


Federal  Register  /  Vol.  47.  No.  89  /  Friday.  May  7.  1982  /  Proposed  Rules 


19945 


by  the  household,  the  household  would 
be  afforded  an  opportunity  to  resolve 
the  discrepancy.  This  is  necessary 
because  the  household  may  have  more 
current  wage  information  Uian  the  data 
available  from  SSA  or  the  UC  agency. 

Amendatory  Language 

The  Department  would  like  to  note 
that  the  proposed  regulatory  language 
changes  the  wage  match  provisions 
contained  in  a  final  rule  on  this  subject 
issued  today  and  appearing  elsewhere 
in  this  Federal  Register. 

Impleinentation 

These  proposed  rules  require  that 
State  agencies  implement  wage 
matching  with  SSA  or  UC  on  January  1, 
1983.  State  agencies  may  wage  match 
with  SSA  on  UC  data  before  that  date  if 
they  execute  the  appropriate  data 
exchange  agreements.  The  January  1. 
1983,  implementation  date  is  based  on 
subsection  (b)  of  section  127  of  Pub.  L 
96-249  which  contains  the  statement 
that  the  amendments  made  by  the 
subsection  shall  take  effect  on  January 
1, 1983.  This  section  pertains  to    - 
information  maintained  by  State 
unemployment  compensation  agencies. 
Congress,  in  the  Food  Stamp  and 
Conmiodity  Distribution  Amendments  of 
1981,  did  not  modify  this  date.  As  a 
result,  the  January  1, 1983,  date  in  the 
1980  legislation  remains  the  date  when 
State  agencies  are  required  to  begin 
wage  matching.  The  Department 
believes  that  the  January  1, 1983,  date 
allows  adequate  time  for  State  agencies 
to  develop  wage  matching  systems. 

Note.— 'This  action  does  not  contain 
reporting  and  recordkeeping  requirements 
subject  to  approval  by  OMB  under  the 
Paperwork  Reduction  Act. 

List  of  Subjects 

7CFRPart272 

Alaska,  Civil  rights.  Food  stamps. 
Grant  programs/social  programs. 
Reporting  and  recordkeeping 
requirements. 

7CFRPart273 

Administrative  practice  and 
procedures.  Aliens,  Claims,  Food 
stamps,  Ftaud,  Grant  programs/social 
programs,  Penalties,  Reporting  and 
recordkeeping  requirements.  Social 
security,  Students. 

Therefore,  Parts  272  and  273  are 
proposed  to  be  amended  as  follows: 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

1.  A  new  paragraph  (g)(40)  is  added  to 
§  272.1  as  follows: 


§  272.1    General  terms  and  conditions. 

***** 

[%) Implementation.*  *  * 

(40)  Amendment  213.  State  agencies 
shall  implement  the  provisions  of  this 
amendment  on  January  1, 1983.  State 
agencies  may  opt  to  match  earnings 
data  with  information  maintained  by  the 
Social  Security  Administration  upon 
publication  of  final  regulations  provided 
they  have  executed  data  exchange 
agreements  with  the  Social  Security 
Administration. 

PART  273--CERTIFICATION  OF 
EUGIBLE  HOUSEHOLDS 

2.  In  5  273.2  paragraph  (f)(7)  is  revised 
and  a  new  paragraph  (f)(9)  is  added  to 
read  as  follows: 

§273.2    Application  processing. 

(f)  Verification.  *  *  ' 

(7)  State  Data  Exchange  (SDK)  and 
Beneficiary  Data  Exchange  (BENDEX). 
The  State  agency  may  verify  SSI 
benefits  through  the  State  Data 
Exchange  (SDX),  and  Social  Security 
benefit  information  through  the 
Beneficiary  Data  Exchange  (BENDEX). 
or  through  verification  provided  by  the 
household.  The  State  agency  may  use 
SDX  and  BENDEX  data  to  verify  other 
food  stamp  eligibility  criteria.  The  State 
agency  may  access  SDX  and  BENDEX 
data  without  release  statements  &om 
households,  provided  the  State  agency 
makes  the  appropriate  data  request  to 
SSA  and  executes  the  necessary  data 
exchange  agreements  with  SSA.  The 
household  shall  be  given  an  opportunity 
to  verify  the  information  from  another 
source  if  the  SDX  of  BENDEX 
information  is  contradictory  to  the 
information  provided  by  the  household 
or  is  unavailable.  Determination  of  the 
household's  eligibility  and  benefit  level 
shall  not  be  delayed  past  the  application 
processing  time  standards  of  paragraph 
(g)  of  this  section  if  SDX  or  BENDEX 
data  is  unavailable. 
***** 

(9)  Access  to  wage  information,  (i) 
The  Stale  agency  shall  request  wage 
information  available  from  the  Social 
Security  Administration  (SSA)  under 
provisions  of  Section  6103(1){7)  of  the 
Internal  Revenue  Code  of  1954  and/or 
fit)m  agencies  administering  State 
unemployment  compensation  (UC)  laws 
under  provisions  of  Section  303(d)  of  the 
Social  Security  Act.  State  agencies  are 
not  required  to  request  wage 
information  from  SSA  if  such 
information  is  available  from  agencies 
administering  UC  laws.  State  agencies 
shall  request  wage  data  semiannually 
from  SSA  and/or  quarterly  from 


agencies  administering  State 
unemployment  compensation  laws. 

(ii)  Information  on  earnings  and 
benefits  disclosed  by  SSA  or  UC 
agencies  shall  be  used  only  for  the 
purposes  of: 

(A)  Verifying  a  household's  eligibility: 

(B)  Verifying  the  proper  amount  of 
benefits; 

(C)  Investigating  to  determine  whether 
participating  households  received 
benefits  to  which  they  were  not  entitled: 
and 

(D)  Substantiating  informatioQ  which 
will  be  used  in  conducting  criminal  or 
civil  prosecutions  based  on  receipt  of 
food  stamp  benefits  to  which 
participating  households  were  not 
entitled. 

(iii)  FNS  reserves  the  right  to  review 
State  Agencies'  use  of  data  obtained 
fitjm  wage  matching  and  may  require 
State  agencies  to  take  additional 
specific  action  to  ensure  that  such  data 
is  being  used  to  protect  Program 
integrify. 

(iv)  Prior  to  accessing  wage 
information  from  SSA  and/or  UC 
agencies.  State  agencies  shall  execute 
data  exchange  agreements  with  SSA 
and/or  the  agency  administering  UC 
detailing  the  procedures  to  be  used  in 
requesting  and  providing  wage 
information.  These  agreements  shall 
include,  at  a  minimrm.  the  following: 

(A)  Identification  of  all  agency 
officials  with  authority  to  request  wage 
information; 

(B)  Methods  and  timing  of  the 
requests  for  information,  including  the 
format  to  be  used,  and  the  period  of  time 
needed  to  furnish  the  requested  wage 
information;  and 

(C)  Safeguards  limiting  release  or 
redisclosure  as  required  by  Federal  or 
State  law  or  regulation.  The  agreement 
with  SSA  shall  assure  compliance  with 
the  safeguard,  reporting,  and  other 
requirements  contained  in  sections  6103 
and  7213  of  the  Internal  Revenue  Code 
as  implemented  by  the  Internal  Revenue 
Service  in  its  publication.  Tax 
Information  Security  Guidelines. 

(v)  The  State  agency  may  access  SSA 
and  UC  data  without  release  statements 
from  households,  provided  the  State 
agency  makes  the  appropriate  data 
request  to  SSA  and/or  the  UC  agency 
and  executes  the  necessary  data 
exchange  agreements.  The  household 
shall  be  given  an  opportunity  to  verify 
information  from  another  source  if  the 
SSA  or  UC  data  is  contradictory  to  the 
information  provided  by  the  household 
or  is  unavailable.  Determination  of  the 
household's  eligibiUfy  and  benefit  level 
shall  not  be  delayed  past  the  application 
processing  time  standards  of  paragraph 
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(g)  of  this  section  if  SSA  or  UC  data  is 
unavailable. 

***** 

3.  In  §  273.6  a  new  paragraph  (g)  is 
added  as  follows: 

§  273.6    Sodai  security  numbers. 


(g)  Entry  ofSSN's  into  automated 
data  bases.  State  agencies  with 
automated  food  stamp  data  bases  shall 
enter  all  social  security  numbers 
obtained  in  accordance  with 
S  273.6(a)(l]  into  their  data  bases. 

(91  Stat  958  (7  U.S.C.  2011-2027)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.551  Food  Stamps) 

Dated:  April  28, 1982. 
Mary  C  Jairatt, 

Assistant  Secretary  for  Food  and  Consumer 
Services. 

[FR  Doc  82-12226  Filed  S-6-B2:  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Community  Services 
[Program  Announcement  No.  OCS-62-1] 

Availat>iiity  of  Funds  and  Requests  for 
Applications  Under  ttie  Community 
Services  Discretionary  Auttiority 

agency:  Office  of  Community  Services. 

HHS. 

subject:  Announcement  of  availability 

of  funds  and  requests  for  applications 

under  the  Community  Services 

Discretionary  Authority. 

summary:  The  Office  of  Commmunity 
Services  (OCS)  announces  that 
applications  are  being  accepted  for 
grants,  and  cooperative  agreements 
pursuant  to  the  Secretary's  discretionary 
authority  under  Title  VI.  section  6B1  of 
the  Community  Services  Block  Grant 
Act. 

DATES:  Closing  date  for  receipt  of 
applications  is  June  21. 1982.  No 
applications  will  be  accepted  if  they  are 
postmarked  after  that  date. 

Scope  of  Thia  Announcement: 

Section  681  of  the  Community 
Services  Block  Grant  (CSBG)  Act 
authorizes  the  Secretary  of  Health  and 
Human  Services  to  make  funds 
available  to  support  ongoing  activities  of 
national  or  regional  significance  to 
alleviate  the  causes  of  poverty  in 
conununities.  Approximately  $25,000,000 
will  be  available  for  Fiscal  Year  1982 
under  this  discretionary  authority. 

Applicants  must  satisfactorily 
demonstrate  that  the  project  they 
propose  represents  either  an  ongoing 
activity  of  the  applicant  or  an  ongoing 
activity  previously  funded  by  the 
Community  Services  Administration 
(CSA).  In  either  case,  applicants  must 
show  that  such  activity  is  of  regional  or 
national  significance  and  clearly  related 
to  the  purposes  of  the  CSBG  Act,  i.e.  to 
alleviate  die  causes  of  poverty  in 
communities. 

For  purposes  of  this  aimouncement, 
the  term  "ongoing  activity"  means  an 
activity  that  is  actually  in  progress,  that 
will  continue  to  move  toward  meeting 
specific  goals  and  objectives  with  OCS 
support  and  that  has  a  meaningful  and 
measurable  impact  on  the  area  and 
population  to  be  served.  The  term 
"national  or  regional  significance" 
means  activities  that  address  the  causes 
of  poverty  in  a  way  that  could  be 
replicated  in  another  part  of  the  region 
or  the  country.  Projects  under  this 
announcement  must  address  primarily 
low-income  people  as  defined  in  the 
Annual  Revision  of  Poverty  Income 


Guidelines.  Federal  Register,  pp.  15417- 
15418.  April  9. 1982. 

The  Administration's  FY  1983  budget 
contains  no  request  for  funds  under  the 
OCS  discretionary  authority. 
Accordingly,  each  applicant  must 
demonstrate  the  abiUty  to  carry  out  the 
work  program  with  FY  1982  funds 
without  substantial  start-up  costs,  to 
achieve  measurable  results  within  one 
year  of  funding,  and  to  show  the  ability 
to  continue  operating  or  to  meet 
program  objectives  after  the  cessation  of 
OCS  fimding. 

An  applicant  can  be  engaged  in  a 
qualified  "ongoing  activity"  without 
having  been  a  recipient  of  funds  from 
the  former  Community  Services 
Administration.  Grantees  previously 
funded  by  CSA  may  apply  but  such  an 
application  woiUd  constitute  an 
application  for  new  funding,  rather  than 
an  application  for  continuation  funding. 
These  applications  will  be  considered  in 
competition  with  all  other  acceptable 
applications. 

Conununity  Economic  Development 
will  be  the  area  of  major  program  and 
funding  priority.  In  addition,  the 
Department  has  identified  assistance  to 
States,  Territories  and  Indian 
organizations  in  their  implementation  of 
the  Community  Services  Block  Grant 
However,  consistent  with  what  we 
believe  to  be  expressions  of  interest  by 
the  Congress  in  ongoing  antipoverty 
activities  of  national  or  regional 
significance,  we  will  consider 
applications  in  such  areas  Rural 
Housing;  Community  FaciUties 
Development;  and  Assistance  for 
Migrant  and  Seasonal  Farmworkers. 
These  other  areas  of  consideration  are 
described'in  the  attachment  to  this 
aimouncement 

Under  the  Economic  Development 
priority  area  funds  will  be  reserved  for 
other  activities  of  national  or  regional 
significance — projects  that  demonstrate 
innovative  public-private  sector  linkages 
or  that  support  other  Administration 
initiatives  such  as  enterprise  zones. 
Funds  will  be  awarded  based  on  the 
number  and  quahty  of  proposals 
received. 

Applications  must  include  an 
Executive  Summary  of  the  proposal  not 
to  exceed  five  pages.  This  outiine  must 
address  the  program  principles  within 
this  announcement  and  document  that 
the  proposed  activities  are  ongoing 
activities  of  national  or  regional 
significance. 

Each  application  must  specify  a 
number  of  measurable  end  products — 
e.g..  the  number  of  new  jobs  to  be 
created  under  an  economic  development 
proposal,  or  the  number  of  personnel  to 
be  trained  under  the  Assistance  to 


States  priority  area — and  the  cost  per 
unit  for  the  end  products.  The  end 
results  and  unit  costs  should  appear  in 
the  Executive  Summary  mentioned 
above. 

Projects  normally  will  be  funded 
under  this  authority  for  a  period  not  to 
exceed  twelve  months,  and  each  project 
will  have  a  termination  date.  However, 
at  the  discretion  of  the  Director,  shorter 
or  longer  project  periods  may  be 
established.  The  Office  of  Community 
Services  does  not  expect  that  funds  will 
be  available  for  these  projects  in  Fiscal 
Year  1983.  Therefore,  the  demonstrated 
capacity  of  a  grantee  to  secure  other 
sources  of  funds — before,  during,  and 
after  the  termination  date  of  the  project 
period — ^will  be  a  key  evaluation 
criterion  for  all  the  major  priority  areas. 
Projects  which  have  little  or  no 
opportimity  to  continue  through  other 
sources  of  funding  will  receive  lower 
priority  in  the  review  process. 

Priority  Area  1:  Community  Economic 
Development 

The  overall  purpose  of  this  priority 
area  is  to  encourage  the  development  of 
special  programs  by  which  the  residents 
of  urban  and  rural  low-income  areas 
may  through  self-help  and  mobilization 
of  the  community-at-large,  with 
appropriate  Federal  assistance,  improve 
the  quality  of  their  economic  and  social 
participation  in  community  life  in  such  a 
way  as  to  contribute  to  the  elimination 
of  poverty  and  the  estabUshment  of 
permanent  economic  and  social 
benefits. 

Narrative  Description 

Area  1.1    Urban  and  Rural  Economic 
Development.  The  Office  of  Community 
Services  will  provide  funds  for  business 
and  community  development  assistance 
to  a  limited  number  of  organizations. 
Funding  for  these  activities  will 
primarily  be  limited  to  investment 
capital  and  will  require  the  submission 
of  business  or  community  development 
proposals  that  meet  the  test  of 
feasibility.  Financial  assistance  will  be 
limited  to  those  organizations  which 
meet  the  eligibility  requirements  under 
Section(s)  611-619  of  the  Ominibus 
Budget  Reconciliation  Act  of  1981. 

(a]  The  objective  of  this  priority  area 
is  to  test  community  economic 
development  financing  concepts  in 
urban  and  rural  areas.  The  program 
emphasizes  support  for  strategies  to 
alleviate  poverty  by  organizations 
representative  of  low-income  area 
residents,  experienced  in  dealing  with 
economic  development  problems.  It 
stresses  group,  rather  than  individuaL 
efforts  to  provide  expanded 
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opportunities  for  tai:get  area  residents  to 
increase  their  ownership  of,  employment 
in,  and/or  income  from  local  economic 
enterprises. 

(b)  In  accomplishing  this  objective,  a 
successful  applicant  must  coordinate 
and  leverage  its  own  resources  with 
those  of  other  government  agencies  and 
private  sources.  The  project  must  be 
complemented  by  the  provision  of  ample 
technical  assistance  in  order  to  enhance 
the  ability  of  the  ventures  to  become 
self-sufficient.  However,  while 
encouraging  the  development  of  new 
and  imaginative  community  economic 
development  ventures,  OCS  will  assure 
that  the  program's  operations  are 
conducted  on  a  sound  fiscal  basis. 

(c)  The  purpose  of  this  priority  area  is 
not  only  provision  of  resources  to 
eligible  appUcants,  but  also  the  broader 
objectives  of  arresting  tendencies 
toward  dependency,  chronic 
unemployment  and  community 
deterioration  in  urban  and  rural  areas. 
To  this  end,  the  program  seeks  to  attract 
additional  private  capital  into  special 
impact  communities,  build  and  expand 
the  ability  of  local  institutions  to  serve 
better  the  economic  needs  of  local 
residents,  and  provide  new  employment 
and  ownership  opportunities  for  low- 
income  people  through  group  ventures 
and  community  development  financing 
techniques. 

Proposals  submitted  under  this 
priority  area  must  include  the  following: 

A  full  description  of  the  proposed  use 
of  the  requested  financial  assistance, 
whether  it  is  a  business  facility  or 
community  development  project,  and 
how  increased  income,  ownership  or 
employment  opportimities  for  low- 
income  area  residents  will  be  provided; 
the  ability  to  strengthen  linliages  witli. 
or  leverage  from  other  public  and 
private  resources;  participation  of  the 
private  sector. 

In  order  to  assure  OCS  that  there  is 
reasonable  assurance  that  the  amount  of 
the  request,  together  with  other  funds 
available,  is  adequate  for  the  completion 
of  the  project  or  achievement  of  the 
purposes  for  which  the  award  is  being 
made,  this  description  also  should  be 
accompanied  by: 

(1)  A  summary  statement  detailing  the 
total  cost  of  the  project,  delineating 
fixed  assets  and  working  capital,  and 
explaining  what  other  funds  may  be 
available  or  committed; 

(2)  Detailed  and  realistic  feasibility 
studies  and  costs  analyses; 

(3)  Audited  financial  statements  for 
the  immediately  preceding  three  years 
or  from  the  conunencement  of  operation, 
whichever  period  is  shorter,  and  if  funds 
will  be  used  for  the  acquisition, 


preservation  or  expansion  of  an  existing 
business,  similar  audited  financial 
statements  for  such  venture; 

(4)  Cash-flow  projections  and  pro 
forma  financial  statements  and  balance 
sheets  estimated  for  three  years,  with 
the  cash  flow  projections  on  a  monthly 
basis  and  (pro  forma)  financial 
statements  on  a  yearly  basis; 

(5)  Estimated  purchase  price  for  any 
proposed  purchase  of  real  property, 
accompanied  by  an  indepenent 
appraisal  of  the  property  establishing 
that  the  proposed  purchase  price  is 
reasonable; 

(6)  a  statement  detailing  what  other 
conventional  private  sources  or  Federal, 
state  or  local  programs  are  available, 
and  which  of  these  resources  are  being 
utilized  for  the  proposed  project 

The  OCS  will  accept  funding  requests 
fit>m  eligible  applicants  for 
administrative  overhead.  These  funds 
will  be  limited  and  no  funds  will  be 
awarded  if  the  applicant  is  not 
successful  in  receiving  an  award  for 
investment  capital  The  applicant  must 
show  that  it  has  been  previously 
involved  in  substantial  economic  and 
community  development  activities  and 
has  a  successful  record  of 
implementation  with  a  high  degree  of 
success. 

At  the  minimum,  each  applicant  most 
document  that  it  has  a  firmly 
established  and  quantifiable  record 
indicating  the  following  activities: 
— ^To  plan  and  implement  major 
activities  in  (1)  business  development 
(2)  housing.  (3)  physical  development 
and  (4)  finandaj  services; 
— ^To  leverage  and  mobilize  dollars  bom 
the  (1)  private  sector  (corporations, 
banks,  etc],  (2)  foundations.  (3)  public 
sector,  (4)  State  and  local 
governments,  and  (5)  individuals; 
—'To  establish  and  maintain 
relationships  within  the  community 
(with  public  officials,  financial 
institutions,  corporations  and  other 
community  organizations); 
— ^To  maintain  an  asset  base  and 
organizational  structure  in  terms  of  (1) 
net  wortli.  (2)  stability,  and  (3) 
capability; 
— ^To  develop  and  maintain  a  stable  and 
diversified  program  in  terms  of 
business,  physical  and  community 
development  activities  that  have 
provided  needed  services  and  other 
benefits  to  community  residents,  and 
otherwise  impacted  on  community- 
wide  problems  and  needs; 
— ^To  recruit  and  maintain  both  a 
qualified  and  demonstrably  capable 


.  staff  and  a  functioning  Board  of 
Directors  tliat  is  capable  of  setting 
appropriate  policy,  making  necessary 
program  decisions,  and  providing 
adequate  programmatic  oversi^t; 
— ^To  have  in  place  sound  administrative 

and  fiscal  systems  and  controls,  and; 
— ^To  establish  and  maintain 
partnerships  with  the  private  sector  in 
the  form  of  financial  support 
volunteerism,  executives  on  loan  etc. 

The  applicant  must  match  each  OCS 
dollar  with  two  non-OCS  dollars. 

Area  12    Community  Economic 
Development — Demonstrations.  The 
purpose  of  tliis  sub-priority  area  is  to 
provide  funding  support  to  a  limited 
number  of  unique  and  innovative 
projects.  These  projects  must  further 
Administration  goals  of  private-public 
sector  partnerships,  voltmteerism,  and 
new  Federal  initiatives  such  as  urban 
and  rural  enterprise  zones.  Applicants 
under  this  sulvpiiority  area  must 
demonstrate  that  they  are  engaged  in 
ongoing  activities  of  national  or  regional 
significance. 

The  Office  of  Community  Services  is 
interested  in  receiving  proposals  from 
national  intermediary  organizations 
which  have  a  proven  ability  to  attract 
funds  and  pro  l>ono  technical  assistance 
from  the  private  sectm  (corpcvations, 
financial  institutions  and  foundations) 
targeted  towards  community  based 
economic  development  efforts. 

The  Office  of  Community  Services  is 
extremely  interested  in  furthering  the 
objectives  of  section  615(c)  of  the 
Omnibus  Budget  Recondtiation  Act  and 
the  overall  objectives  of  the  Presidenf  s 
Task  Force  on  Private  Sector  Initiatives 
and  Ecnomic  Recovery  Programs  on  a 
local  level  through  national 
intermediary  organizations. 

The  Office  of  Community  Services 
will  accept  applications  that  stress 
pubUc-private  partnerships  that  are 
directed  towards  the  development  of 
economic  self-sufficiency  of  distressed 
communities  through  a  focus  on 
economic  expansion.  Special 
I  consideration  will  be  given  to 
applications  from  organizations  that  can 
both  document  and  demonstrate  a 
I  record  of  performance  and  ability  to 
mobilize  private  sector  resources  and 
involvement  in  antipoverty  efforts.  At 
the  minimum,  OCS  expects  each 
applicant  to  match  every  OCS  dollar 
with  two  dollars  fit)m  the  corporate 
private  sector  and/or  private 
foundations. 
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Priority  Aim  2:  Asaiatanoa  to  Statea. 
Territoriea  and  Indian  Tribea  and  Tribal 
Organiiatioaa  Under  tha  Communis 
Servioea  Block  Grant 

Narrative  Description 

The  purpose  of  this  priority  area  is  to 
provide  a  wide  range  of  assistance  to 
States,  territories.  Indian  tribes  eind 
tribal  organizations  as  defined  under  the 
Community  Services  Block  Grant 
Applications  will  be  accepted  from 
States,  territories,  tribes  and  tribal 
organizations,  or  noD-pro^t  national 
associations  to  accomplish  the 
following: 

— ^To  make  the  transition  to  the 
Community  Services  Block  Grant 
without  disrupting  services  to  the  poor 
by  developing  the  necessary 
management  and  administrative 
systems  and  techniques  necessary  for 
successful  implementation  of  die 
CSBG; 
—To  Identify,  develc^  and  package 
successful  managerial  and 
administrative  practices  and  low-cost 
service  deUvery  approaches  so  that 
these  best  practices  may  be 
transferred  among  States,  territories 
and  Indian  Tribes  and  tribal 
organizations: 
— ^To  design  and  develop  methods  to 
coordinate  community-based 
antipoverty  agencies  and  efforts  with 
public  and  private  voluntary,  civic, 
social  and  community  resources  to 
meet  the  needs  of  the  poor. 
Applicants  for  funding  under  diis 
priority  area  must  present  a  design  and 
delivery  approach  that  is  comprehensive 
enough  to  cover  the  wide  range  of 
potential  needs  of  States,  territories 
tribes  and  tribal  organizationa  in 
implementing  the  Community  Services 
Block  Grant  yet  specific  to  each 
participant's  needs  and  priorities.  Since 
the  assistance  will  be  provided  upon 
request,  applicants  should  design  a 
program  that  will  be  perceived  by 
participants  as  Interesting,  useful  and 
effective  in  assisting  their  efforts  to 
implement  the  CSBG.  To  assure  that  the 
assistance  is  important  and  useful,  the 
providers  under  this  priority  area  must 
collect  matching  funds  from  the  States, 
Territories  or  Indian  tribes  or  tribal 
organizations  which  receive  the 
assistance.  This  matching  requirement 
must  total  at  least  ten  percent  of  the 
cost  Applications  which  show  interest 
on  the  part  of  the  States,  Territories  or 
Indian  organizations  will  receive  greater 
consideration.  Up  to  one-half  of  the 
matching  reqtiirements.  or  five  percent 
of  the  total  cost  of  the  assistance,  may 
be  comprised  of  in-kind  contributions. 

Since  there  has  been  little  or  no 
activity  in  this  priority  area,  applicants 


need  not  document  an  ongoing  activity, 
unless  present  efforts  are  relevant  and 
applicable.  However,  each  applicant 
must  document  that  it  has  previously 
performed  activities  of  this  nature  with 
a  similar  group  of  participants  in  this 
priority  area. 

Each  applicant  must  include  in  their 
proposal  a  discussion  or  evidence  of  the 
following: 

— How  each  of  the  above  objectives  of 
the  priority  area  will  be  implemented; 
— ^Types  of  assistance  needed  to  meet 
State/local  needs  under  the  CSBG. 
how  this  assistance  is  different  from 
past  approaches,  why  States  and 
others  would  perceive  such  assistance 
as  useful  in  implementing  the  CSBG, 
and  the  benefits  of  the  assistance 
provided: 
— How  priority  needs  of  States  and 
others  will  be  identified,  how  experts 
in  the  field  and  state-of-the-art 
information,  practices  and  techniques 
will  be  utilized,  and  how  the  training, 
if  necessary,  of  personnel  will  be 
conducted: 
— How  requests  for  assistance  will  be 
handled  and  decisions  made  on 
delivery  of  assistance; 
— Breakdown  of  the  costs  involved  in 
each  discrete  activity  as  well  as  the 
costs  entailed  in  carrying  out  each  of 
the  objectives  and  the  relative  priority 
on  eadi  objective  along  with  a 
rationale  for  the  priorities  chosen:  and 
: — How  this  effort  will  become 
institutionalized  in  the  State  and  how 
the  applicant's  approach  to  assistance 
will  build  the  State's  capacity  to 
provide  such  assistance  in  the  future. 

Criteria  for  Review  and  Evaluatioa  of  all 
Applications 

The  competitive  review  process  will 
take  place  as  described  below: 

OCS  central  office  personnel  will 
review  the  Executive  Summary  and 
other  relevant  documents  requested  La 
the  program  announcement  to  determine 
whether  the  basic  requirements  for 
applications  have  been  met  If  the 
application  is  complete  and  acceptable. 
Federal  State  and  local  officials,  and 
experts  from  outside  the  government 
will  conduct  a  formal  objective  review 
process.  Applications  ranked  highly  by 
the  review  panels  and  approved  by 
Executive  Staff  will  be  considered  for 
funding. 

The  application  must  be  relevant  to 
the  goals  and  objectives  of  the  enabling 
legislation  and  the  Office  of  Community 
Services.  Specifically,  applicants  must 
address  the  tasks  anid  activities  related 
to  the  OCS  target  populatioiu  and  the 
particular  priority  areas  of  Interest 

Each  application  must  contain  an  ° 
Executive  Summary,  not  to  exceed  five 


pages,  which  details  the  measurable 
results,  intended  beneficiaries,  the 
capacity  to  secure  sources  of  ongoing 
funding,  and  an  explanation  to  show 
that  the  applicant  has  been  engaged  in 
these  ongoing  activities  which  are  of 
national  or  regional  significance.  The 
cost  per  unit  for  each  measurable 
outcome  must  be  included  in  this 
summary. 

Every  application  must  document  that 
the  activity  being  proposed  has  either 
(a)  made  substantial  progress  towards 
reducing  dependence  on  Federal 
funding:  and  demonstrated  a  high 
probability  for  self-sufficiency  for  the 
activity;  or  [b]  the  ongoing  activity 
involves  significant  and  substantial 
involvement  of  the  private  sector. 

Additionally,  Office  of  Community 
Services  will  review  each  application 
carefully  in  terms  of  responsiveness  to 
the  specific  requirements  and  program 
needs  as  identified  in  project 
descriptions  for  the  individual  area  of 
comi>etition  to  which  the  applicant  is 
responding. 

The  Executive  Summary  of  the 
proposal  should  address  each  of  the 
evaluation  criteria  that  will  be  reviewed 
in  the  objective  review  process. 

Criterion  I:  Project  Implementation 
and  Technical  Approach  Plan  (25 
points) 

A.  The  application  must  specify  a 
sound  and  feasible  plan  to  accompUsh 
identified  tasks  over  the  proposed 
project  period.  The  application  should 
describe  how  staff  will  be  allocated  to 
accomplish  the  tasks. 

B.  The  application  must  contain  a 
well-defined  and  carefully-designed 
technical  approach  which  identifies 
problems  and  defines  issues,  and  which 
describes  the  specific  tasks  to  be 
completed  during  the  project  period.  The 
description  must  show  that  these  tasks, 
if  executed  as  projected,  will  enable  the 
organization  to  fully  achieve  the 
objectives  of  the  project  If  applicable, 
the  proposal  must  contain  a  suitable 
plan  for  encouraging  the  use  of  the 
results  of  the  project  by  other 
appropriate  users. 

C.  All  proposals  should  contain  an 
evaluation  component.  Evaluation  data 
collection  and  analysis  procedures 
should  assess  the  degree  to  which 
intended  objectives  are  achieved. 
Qualitative  and  quantitative  measures 
should  be  used  to  the  maximum  extent 
possible. 

Criterion  II:  Significant  Impact  (30 
points) 

A.  Pn^ects  funded  imder  this  program 
must  produce  measurable  results  to 
alleviate  the  causes  of  poverty.  Specific 


outputs  for  priority  areas  1.1. 1.2  and  2 
include,  for  example: 

Area  1:  Community  Economic 
Development — Urban  and  Rural 
Economic  Development  The  number  of 
new  permanent  direct  jobs  to  be 
created:  the  number  of  permanent  jobs 
maintained;  the  amount  of  public  and 
private  dollars  leveraged  for  the  project; 
and  the  number  of  business  enterprise(s) 
to  be  initiated. 

Area  1.2;  Community  Economic 
Development  Demonstrations:  Tlie 
number  of  oi^anizations  to  be  directly 
assisted;  the  amount  of  private  sector 
resources  to  be  mobilized;  the  degree  of 
involvement  by  private  sector 
individuals  and  organizations  in  the 
implementation  of  the  project 

Area  2:  Assistance  to  States, 
Territories,  and  Indian  Tribes  and 
Tribal  Organizations:  The  number  of 
days  of  training  provided;  the  number  of 
personnel  to  be  trained  compared  to  the 
cost  of  training;  the  nimiber  and  types  of 
entities  to  be  trained  and  the  types  of 
training  to  be  provided. 

(B)  Unit  Costs:  Each  application  must 
provide  specific  and  detailed 
information  relating  the  Office  of 
Community  Services  share  of  the  project 
costs  to  the  cost  for  eachimit  of 
measurable  outcome. 

Criterion  III:  Organizational 
Capability  and  Capacity  (15  points) 

A.  The  application  must  describe  the 
e)q)erience  and  skills  of  staff  to  show 
their  qualifications  to  carry  out  the 
project 

B.  The  assigned  responsibilities  of 
staff  must  be  appropriate  to  project 
tasks.  Sufficient  time  of  senior  staff  must 
be  budgeted  to  assure  adequate 
management  of  the  project 

C.  The  applicant  must  document  a 
history  of  sound  management  practices, 
audit  compliance  and  adequate  and 
timely  reporting. 

D.  The  applicant  must  document  prior 
achievement  and  a  record  of  concern  in 
the  program  area  in  terms  of  effective 
performance,  cost  effectiveness, 
targeting  and  permanent  benefits. 

E.  The  applicant  organization  must 
show  that  it  has  adequate  facilities, 
resources  and  experience  to  carry  out 
the  tasks  of  the  proposed  project 

F.  The  application  must  contain  a  full 
description  of  the  applicant 
organization,  including  information 
about  its  by-laws,  articles  of 
incorporation,  its  governing  board  and 
the  representational  nature  of  the  board, 
if  applicable.  Applications  must  also 
contain  information  about  the 
qualifications  of  the  management  team. 

Criterion  IV:  Public-Private 
Partnerships  (20  points] 
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The  Office  of  Community  Services 
does  not  expect  that  funding  will  be 
available  under  the  Discretionary 
Authority  in  Fiscal  Year  1983.  Therefore, 
the  demonstrated  ability  of  applicants  to 
mobilize  and  leverage  other  ^ds  and 
volunteer  services — especially  from  the 
corporate  private  sector — will  be  an 
important  evaluation  criterion.  The 
application  should  docimient  how  other 
sources  of  funds  will  be  used  to  continue 
the  project  after  the  termination  date  of 
the  OCS  award. 

The  Office  of  Community  Services 
will  give  special  consideration  to 
applicants  which  offer  significant  and 
substantial  linkages  and  leverage  from 
other  private  and  public  resources  tiiat 
are  documented  and  in  place.  Project 
descriptions  should  also  demonstrate 
the  increased  use  of  private  sector 
resources  in  addressing  the  needs  of  die 
target  population. 

Specifically,  onder  priority  area  1.1, 
Urban  and  Rural  Economic 
Development  funds  provided  by  the 
Office  of  Community  Services  may  not 
exceed  33  percent  of  total  project 
funding.  Under  all  other  areas,  except 
assistance  to  States,  a  minimum  two-to- 
one  ratio  between  non-OCS  and  OCS 
dollars  is  required.  Projects  which 
exceed  such  ratios  will  receive  greater 
consideration. 

Each  applicant  should  provide  a 
detailed  description  of  the  amount  type 
(cash,  in-kind  contributions,  training  and 
technical  assistance,  eta),  the  sources 
(Federal,  State,  Local,  Corporate  and 
Private)  of  funding  or  other  support  tfie 
applicant  has  received  or  is  receiving. 
Criterion  V:  Budget  (10  points) 
The  proposed  budget  must  be 
commensurate  with  the  level  of  effort 
necessary  to  accomplish  tfie  project 
objectives.  Costs  must  be  reasonable 
and  necessary  in  relation  to  the  value  of 
the  anticipated  results. 

The  contribution  of  any  other  public 
and/or  private  sector  agencies  or 
organizations  must  be  assured  in  writing 
and  inchided  with  the  application  when 
it  is  submitted. 

A  vailable  Funds:  The  Office  of 
Community  Services  expects  to  award 
approximately  $25  million  for  projects 
during  the  third  and  fourth  quarters  of 
Fiscal  Year  1982.  The  awards  will  be 
made  on  the  basis  of  successful 
competition  in  an  objective  review 
process  among  all  applicants. 
The  Application  Process: 
(1)  Availability  of  Forms: 
Applications  under  the  OCS 
Discretionary  Authority  must  be 
submitted  on  standard  forms  provided 
for  this  purpose.  Application  kits  and 
packages  which  include  the  forms  and 
other  information  may  be  obtained  by 


writing  to:  Office  of  Community 
Services,  Office  of  State  and  Project 
Assistance.  Attn:  Discretionary  Program 
Request  1200 19th  Street.  N.W„  Room 
436-A.  Washington.  O.C  20506; 
Telephone:  (202)  254-6296. 

(2)  Application  Submission:  One 
signed  original  and  two  copies  of  the 
appUcation,  including  all  statements, 
must  be  submitted  to  the  address 
indicated  in  the  application  instructions. 

(3)  A-9S  Notification  Process:  The 
OCS  Discretionary  Authority  is  covered 
under  the  provisions  of  OMB  Circular 
A-05.  Applicants,  except  for  Indian 
tribes  or  tribal  organizations,  must 
notify  both  the  State  and  Areawide  A- 
95  Qearinghouses  of  their  intent  to 
apply  for  assistance  before  they  submit 
their  applications. 

A  signed  and  dated  copy  of  the 
Standard  Form  424,  as  submitted  to  the 
Clearin^touse  by  the  applicant  must  be 
included  with  the  application. 

Comments  from  A-95  Clearinghouses 
must  be  forwarded  to  OCS  within  60 
days  after  the  full  application  is 
submitted  to  the  Clearinghouse  for 
review  and  comment  0(S  will  not 
accept  applications  if  the  A-95 
requirements  have  not  been  met  or  if 
applications  are  submitted  to  the  A-9S 
Clearinghouses  after  the  closing  date  of 
this  announcement 

Application  Consideration:  The  Office 
of  Community  Services  will  determine 
the  final  action  to  be  taken  with  respect 
to  each  application  for  this  program. 
Applications  which  are  complete,  timely 
and  cMiform  to  the  requirements  of  this 
program  announcement  will  be 
subjected  to  an  objective  competitive 
review  and  evaluation.  Appropriate 
specialists  &t>m  inside  and  outside  of 
the  Federal  Government  will  participate 
in  the  review  process. 

TTie  results  of  the  review  will  be  the 
basis  for  making  final  determinations 
among  competing  applicants.  The 
comments  of  the  A-95  clearingbouses 
will  also  be  considered. 

After  a  final  decision  has  been  made, 
applicants  will  be  notified  in  writing. 
Successful  applicants  will  receive 
information  concerning  funds  to  be 
awarded,  terms  and  conditions  of  the 
award,  budget  period  for  which  support 
will  be  given,  the  total  grantee  share 
expected,  and  the  total  period  for  which 
project  support  will  be  provided. 

Closing  Dates  for  Receipt  of 
Applications:  The  closing  date  for 
receipt  of  applications  for  priorities 
identified  in  this  program  announcement 
is  45  calendar  days  from  die  date  of  this 
program  announcement 

Applications  may  be  mailed  or  hand 
delivered  to:  Office  of  Community 
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Services,  Office  of  State  and  Project 
Assistance,  Attn:  Discretionary 
Program,  1200— 19th  Street.  NW.,  Suite 
436-A,  Washington,  D.C.  20506. 

Applications  must  be  received  at  the 
above  address  by  the  closing  date  or  be 
clearly  postmarked  by  that  date.  Hand 
delivered  applications  are  accepted 
during  the  normal  working  hours  of  8:45 
a.m.  to  5:30  p.m.,  Monday  through 
Friday. 

An  appUcation  will  be  considered  to 
be  received  on  time  if: 

(1)  It  was  sent  by  registered  or 
certified  mail  not  later  than  the  closing 
date,  as  evidenced  by  the  U.S.  Postal 
Service: 

(2)  It  is  received  on  or  before  the 
closing  date  by  the  Office  of  Community 
Services.  Department  of  Health  and 
Human  Services  in  Washington,  D.C.  (In 
establishing  the  date  of  receipt, 
consideration  will  be  given  to  the  time 
date  stamp  of  the  mailroom  or  other 
docimientary  evidence  of  receipt 
maintained  by  OCS/HHS). 

Robert  L  Trachtenbeig, 

Acting  Director,  Off  ice  of  Community 

Services.^ 

Attachment 

Other  Areas  of  National  or  Regional 
Significance 

Applications  for  the  areas  of  Rural 
Housing,  Rural  Communities  Fadlitiefl 
Development,  and  programs  to  assist 
Migrant  and  Seasonal  Farmworkers 
must  meet  the  criteria  for  review  and 
evaluation  of  apphcations  as  previously 
stated  above.  &camples  of  specific 
outcomes  for  Criterion  II:  Signiflcant 
Impact  (30  points)  are  listed  following 
each  program  description. 
Rural  Housing  Repair,  Rehabilitation 
and  Production 

Narrative  Description:  The  purpose  of 
this  area  of  consideration  is  (1]  to  assist 
low-income  residents  in  rural 
communities  to  rehabilitate  or  repair 
existing  sub-standard  housing  units;  or 
to  construct  or  acquire  ownership  of 
adequate  housing;  and/or  (2]  to  support 
the  development  of  innovative  ways  to 
meet  the  housing  needs  of  the  rural  poor. 

We  will  consider  applications  from 
such  entities  as  non-profit  rural  housing 
development  corporations  and 
cooperatives  and  other  public  and 
private  organizations  with  proven 
accomplishments  in  the  area  of  rural 
housing. 

Proposals  should  fully  describe  how 
the  proposed  use  of  funds  will  result  in 
tangible  improvements  in  the  housing 
conditions  of  the  rural  poor,  including 
one  or  more  of  the  following: 

— ^Interior  or  exterior  structural  repairs 
including  weatherization  to  improve 


housing  conditions  that  threaten  the 

health,  safety  or  well-being  of  the 

rural  poor, 
— Provision  of  job  opportunities  to  local 

unskilled  residents  while  assuring 

quality  work; 
— Development  of  low-income  housing 

alternatives  including  but  not  limited 

to  innovative  factory  systems,  pre-fab 

construction  and  local  self-help 

projects;  and 
—Development  of  innovative  housing 

strategies  to  help  low-income  rural 

residents  acquire  housing. 

Specific  Outcomes:  The  number  of 
sub-standard  housing  units  to  be 
repaired  and/or  rehabilitated;  the 
number  of  units  to  be  constructed         ' 
through  low-cost  housing  production 
alternatives;  the  nimiber  of  low-income 
residents  who  will  be  helped  to 
purchase  or  acquire  adequate  housing; 
the  number  of  unskilled  disadvantaged 
to  be  employed  in  such  projects;  total 
non-OCS  dollars  mobilized;  and, 
justifications  for  selecting  target 
communities  that  are  based  on  the 
housing  needs  of  local  residents  and 
show  the  types  and  amoimts  of 
assistance  that  has  been  provided  in  the 
community  in  previous  years. 

Rural  Communities  Facilities 

Development 

(i.e.  Water  and  Waste  Water  Trsatment 

Systems  Development] 

Narrative  Description:  The  purpose  of 
this  area  of  consideration  is  to  help  low- 
income  rural  communities  to  develop  the 
capability  and  expertise  to  establish  and 
maintain  affordable,  adequate  and 
appropriate  water  and  waste  water 
treatment  facilities.  Since  many  rural 
poor  people  live  with  sub-standard 
water  and  waste  water  treatment 
systems,  and  the  inadequacy  of  such 
systems  threatens  the  health  of  rural 
people,  this  program  area  addresses  the 
Department's  priority  efforts  in  health 
promotion  and  illness  prevention. 

We  will  consider  applications  from 
Regional  Technical  Resource  Centers 
and  public  or  private  organizations  with 
proven  technical  expertise  and 
accomplishments  in  water  and  waste 
water  treatment  programs. 

Proposals  should  fully  describe  how 
the  proposed  use  of  funds  will  result  in 
tangible  improvements  in  the  quaUty  of 
water  and  waste  water  treatment 
systems  for  the  rural  poor  including  one 
or  more  of  the  following: 
— ^To  assist  rural  communities  in  the 

operation  and  management  of  water 

and  waste  water  facilities; 
— ^To  develop  local  expertise  and 

capability  in  water  and  waste  water 

development  and  engineering 

services; 


— To  improve  the  adequacy  and 
dissemination  of  information  to  rural 
communities  in  engineering  services: 
and 
— ^To  improve  the  State  and  local  water 
and  waste  water  service  delivery 
system  to  serve  nual  communities 
more  adequately. 
Funds  are  not  available  imder  this 
area  for  the  construction  or  hook-up  of 
water  and  waste  water  treatment 
systems,  nor  for  operating  subsidies  for 
such  systems.  However,  applicants 
should  coordinate  projects  with  the 
Farmers  Home  Administration  (FmHA) 
and  other  Federal  and  State  agencies  to 
ensure  that  hardware  for  local 
community  projects  is  available. 

Specific  Outcomes:  The  number  of 
rural  communities  and  the  number  of 
rural  poor  individuals  directiy  served  by 
improved  water  and  waste  water 
systems;  the  decrease  in  the  number  of 
inadequate  water  systems;  the  number 
of  newly-established  treatment  systems; 
and  the  increase  in  local  capacity  in 
engineering  and  other  areas  of  expertise. 

Programs  to  Assist  Migrant  and 
Seasonal  Farmworkers 

Narrative  Description:  The  purpose  of 
this  area  is  to  fund  a  limted  number  of 
projects  to  alleviate  the  causes  of 
poverty  among  migrant  and  seasonal 
farmworkers. 

Special  consideration  will  be  given  to 
projects  that  emphasize  the  involvement 
of  the  private  sector  in  addressing  the 
unique  problems  of  farmworkers.  The 
Office  of  Community  Services  is 
especially  interested  in  projects  that 
Increase  the  proportion  of  migrant  and 
seasonal  farmworkers  in  alternative 
work  situations.  Such  projects  may  use 
job  training  vouchers  or  other 
mechanisms  to  accomplish  this  goal. 

Under  the  Community  Services  Block 
Grant  Act,  States  may  use  block  grant 
funds  to  provide  services  and  assistance 
to  migrant  and  seasonal  farmworkers. 
Projects  under  this  area  must  not 
duplicate  services  provided  by  the 
States  through  block  grant  funds.  The 
Office  of  Community  Services  is 
therefore  especially  interested  in 
ongoing  national  and  regional  programs 
serving  migrant  and  seasonal 
farmworkers  who  must  cross  State 
boundaries  in  pursuit  of  work. 

Specific  Outcomes:  The  number  of 
farmworkers  who  have  gained 
alternative  permanent  employment; 
total  non-OCS  dollars  mobilized;  and 
the  degree  of  private  sector  involvement 
in  developing  alternative  work 
situations. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  314, 433,  and  510 

[Docket  No.  82N-0033] 

Exemption  of  Antibiotic  Drugs  and 
Antibiotic  Susceptibility  Medical 
Devices  From  Certification 

agency:  Food  and  Drug  Administration. 
action:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA]  is  proposing  to 
amend  the  antibiotic  drug  and  new 
animal  drug  regulations  to  exempt  all 
classes  of  antibiotic  drugs  from  batch 
certification  requirements.  FDA  is  also 
proposing  to  exempt  antibiotic 
susceptibility  devices  from  batch 
certification.  Because  of  the  high  level  of 
manufacturer  compliance  with  existing 
standards,  FDA  has  tentatively 
determined  that  batch-by-batch  testing 
by  FDA  is  not  necessary  to  ensure  the 
safety  and  efficacy  of  antibiotic  drugs 
and  antibiotic  susceptibility  devices. 
Under  the  exemption,  manufacturers 
would  not  be  required  to  obtain,  before 
marketing,  certification  of  each  batch  of 
antibiotic  drug.  In  the  Federal  Register 
of  May  11, 1982,  FDA  will  announce  an 
interim  policy  of  discretionary 
replication  of  manufacturer's  tests  to 
avoid  interruption  of  supplies  of 
antibiotic  drug  products  pending  its  final 
decision  on  this  proposal. 
dates:  Comments  by  June  7, 1982; 
requests  for  informal  conference  by  May 
17, 1982. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  human  drugs:  Robert  J.  Meyer, 
Bureau  of  Drugs  (HFD-30).  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
5220. 

For  animal  drugs:  Frank  C.  Pugliese, 
Bureau  of  Veterinary  Medicine  (HFV- 
103),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-443-3442. 

For  medical  devices:  Thomas  M. 
Tsakeris,  Bureau  of  Medical  Devices 
(HFK-440),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7550. 

SUPPLEMENTARY  INFORMATION:  Under 

the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act],  antibiotic  drugs,  like  most 
other  new  drugs,  are  required  to  be 


shown  to  be  both  safe  and  effective  on 
the  basis  of  adequate  and  well- 
controlled  investigafions,  before 
marketing.  Sections  507  and  512(n)  of 
the  act  (21  U.S.C.  357.  360(b](n]], 
however,  in  setting  forth  requirements 
for  the  approval  of  antibiotic  drugs  for 
human  use  and  certain  antibiotic  drugs 
for  animal  use  (i.e..  antibiotic  drugs 
composed  wholly  or  pertly  of  any  kind 
of  penicillin,  streptomycin, 
chlortetracycline.  chloramphenicol,  or 
bacitracin,  or  any  derivative  thereof), 
respectively,  require  that  each  batch  of 
antibiotic  drug  also  be  subject  to 
certification  before  marketing. 
Certification  procedures,  which  are  set 
forth  in  §S  431.1  and  514.50  (21  CFR 
431.1  and  514.50),  involve  the  testing  of 
each  batch  for  compliance  with 
monograph  requirements  set  forth  in  21 
CFR  Parts  436  through  WO  and  536 
through  555,  and  require  that 
manufacturers  submit  to  FDA 
information  on  the  product,  a  sample  of 
each  batch,  and  the  results  of  their  own 
tests.  If,  on  the  basis  of  the  information 
and  replication  testing  of  the  batch,  FDA 
determines  that  the  Antibiotic  drug 
conforms  to  the  applicable  standards  of 
identity,  strength,  quality,  and  purify 
found  in  the  monograph,  the  agency 
certifies  the  batch  and  issues  a 
certificate  attesting  that  the  batch 
conforms  to  the  applicable  monograph 
standards. 

Certification  of  antibiotic  drugs 
originated  with  the  1945  penicillin 
amendments  to  the  act  (59  Stat  463), 
which  required  batch  certification  for 
penicillin  because  of  the  newness  of  the 
drug  and  a  heightened  concern  for  its 
quahty.  This  concern  was  based  largely 
on  the  fact  that  penicillin's  method  of 
manufacture  involved  a  biological 
process,  and  because  potency  was 
determined  by  biological  assay,  which 
was  though  to  require  careful  control 
and  checking  in  order  to  assure  its 
accuracy. 

In  enacting  these  requirements, 
however,  Congress  was  aware  that  the 
need  for  the  special  type  of  control 
offered  by  certification  might 
subsequently  be  rendered  unnecessary. 
Section  507(c)  permitted  the  exemption 
of  penicillin  from  the  certification 
requirements  if  "developments 
(occurred]  in  manufacturing  technology 
or  otherwise  that  may  render  the  need 
for  these  special  types  of  control 

unnecessary S.  Rep.  No.  410,  79th 

Cong.,  Ist  Sess.  3  (1945).  The  exemption 
authority  of  section  507(c]  has  been 
retained  through  subsequent 
amendments  of  section  507  and  was 
significantly  expanded  in  1962  to  add 
the  suggested  criteria  for  exemption  now 


found  in  section  507(c)(l]  and  (2)  (76 
Stat  785,  786.  787). 

In  the  Federal  Register  of  October  28, 
1980  (45  FR  71354).  FDA  issued 
regulations  (21  CFR  433.1)  setting  forth 
conditions  for  exempting  from 
certification  all  human  antibiotic  drug 
products  intended  solely  for 
dermatologic  or  vaginal  use.  When  the 
conditions  of  that  section  are  met 
manufacturers  are  not  required  to  apply 
for  and  obtain  certification  of  each 
batch  of  any  product  covered  by  the 
exemption.  In  the  preamble  to  that  final 
rule.  FDA  stated  that  exempting 
dermatologic  and  vaginal  antibiotic  drug 
products  was  the  first  step  in 
implementing  an  FDA  program  to 
eliminate  or  modify  batch  certification 
requirements  where  they  are  found  to  be 
no  longer  necessary  to  ensure  the  safety 
and  efficacy  of  antibiotic  durgs  (45  FR 
71355). 

In  proposing  the  exemption  for 
dermatologic  and  vaginal  antibiotic  drug 
products,  FDA  pointed  out  that 
antibiotic  drugs,  in  general,  on  the  basis 
of  the  state  of  manufacturing  technology 
and  the  high  level  of  compliance  with 
existing  monograph  requirements, 
appeared  to  be  meeting  the 
requirements  for  consistency  set  forth  in 
section  507(c)  of  the  act  Quly  6. 1979;  44 
FR  39470).  With  respect  to  dermatologic 
and  vaginal  antibiotic  drug  products, 
FDA  pointed  specifically  to  an 
extremely  low  rejection  rate,  one-half  of 
one  percent  or  less,  during  the  2  years 
before  the  proposal.  It  noted  further  that 
dermatologic  and  vaginal  antibiotic 
products  were  being  considered  first 
because  of  their  manner  of  use  (i.e.. 
local  or  topical  application  with  a 
relatively  low  level  of  absorption),  and 
because  limited  conditions  for  their 
exemption  have  existed  since  1966. 
Because  topical  antibiotic  drug  products 
for  animal  use  are  indicated  and 
certified  for  otic  as  well  as  dermatologic 
use.  and  because  none  are  labeled  for 
vaginal  use.  no  corresponding  class 
exemptions  were  promulgated  for 
topical  animal  antibiotic  drug  products. 

Initially.  FDA  intended  to  consider 
exempting  the  remaining  classes  of 
antibiotic  drugs  (i.e..  otic  and 
ophthalmic,  oral,  injectable,  and  bulk) 
from  batch  certification  on  a  step-by- 
step  basis,  continuing  with  antibiotic 
drug  products  for  ophthalmic  and  otic 
use  and  finishing  with  bulk  antibiotic 
drugs.  Upon  further  consideration,  the 
agency  believes  that  it  can  exempt  all 
remaining  classes  of  antibiotic  drugs  for 
human  and  animal  use.  including  bulk 
as  well  as  finished  dosage  forms,  from 
batch  certification  without 
compromising  the  public  health 
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considerationB  that  certification  was 
intended  to  advance. 

For  the  past  several  years,  the 
rejection  rate  for  all  antibiotic  drug 
products  has  been  extremely  low.  In  a 
recently  published  General  Accounting 
Office  report  entitled  "FDA  Should 
Reduce  Expensive  Antibiotic  Testing 
and  Charge  Fees  Which  More  Closely 
Reflect  Cost  of  Certification"  (B-203287, 
October  28. 1981).  it  was  demonstrated 
that  the  rejection  rate  for  batches  of 
antibiotic  drugs  for  FY  72  through  FY  '80 
decreased  from  0.70  to  0.16  percent 
Specifically,  by  {uitibiotic  class,  the 
rejection  rates  for  FY  '77  through  FY  '80 
have  averaged:  (1)  Less  than  1  percent 
for  otic  and  ophthalmic  products  for 
human  use,  no  rejections  for  animal  use; 
(2)  less  than  1  percent  for  oral  products 
for  human  use.  less  than  1  percent  for 
animal  use;  (3)  less  than  1  percent  for 
injectable  products  for  human  use,  no 
rejections  for  animal  use;  and  (4) 
approximately  1  percent  for  bulk  drug 
for  human  and  animal  use.  Thus,  FDA 
finds  that  the  manufacturers  of 
antibiotic  drugs  have  demonstrated  a 
high  level  of  consistency  in  the  quality 
of  their  manufactxire  over  the  past 
several  years. 

The  agency  has  tentatively  concluded, 
therefore,  that  the  high  level  of 
compliance  with  existing  monograph 
requirements  demonstrated  by 
manufacturers  of  antibiotic  drugs  for 
human  and  animal  use  meets  the 
requirements  for  consistency  in  sections 
507(c)  and  512(n)(3)  of  the  act  and 
warrants  exempting  all  classes  of 
antibiotic  drugs,  including  bulk  as  well 
as  finished  dosage  forms,  from  batch 
certification.  The  agency  proposes  that 
(1)  section  433.1  be  revised  to  provide  a 
general  exemption  from  batch 
certification  of  all  antibiotic  drugs  for 
human  use,  and  (2)  a  new  {  510.520  (21 
CFR  510.520)  be  established  to  provide  a 
corresponding  exemption  for  all 
antibiotic  drugs  for  animal  use  subject 
to  section  512(n)  of  the  act. 

Requireaients  for  Exempted  Antibiotic 
Drugs    l| 

Under  these  proposed  regulations, 
manufacturers  of  antibiotic  drugs  for 
human  and  animal  use  would  be  exempt 
from  obtaining  FDA's  certification  of 
each  manufactured  batch  before 
marketing.  Manufacturers  would  not  be 
required  to  submit  to  FDA  samples  and 
test  results  for  individual  batches  and 
could  distribute  these  drugs  without 
FDA's  notification  that  a  specific  batch 
is  certified. 

Exemption  from  certification  would 
not  affect  other  regulations  to  which 
antibiotic  drugs  are  subject  Antibiotic 
drugs  would  continue  to  be  required  to 


meet  all  standards  of  identity,  strength, 
quality,  and  purity  under  the  appropriate 
antibiotic  monographs.  Manufacturers 
would  also  be  required  to  continue  to 
conform  to  all  applicable  provisions  of 
the  current  good  manufacturing  practice 
(CGMP)  regulations.  FDA  would 
continue  to  inspect  establishments  for 
compliance  with  CGMP  requirements 
and  to  survey  products  in  the 
marketplace  through  routine  sampling 
and  testing  programs.  These 
mechanisms,  together  with  the 
requirements  under  the  new  drug 
provisions  of  section  505  (21  U.S.C.  355) 
and  the  new  animal  drug  provisions  of 
section  512(n)  of  the  act  (discussed  later 
under  "New  Drug  Status"),  will  be 
adequate,  in  FDA's  view,  to  ensure  the 
continued  quality  of  these  drugs,  just  as 
similar  medianisms  are  currentiy 
satisfactory  to  ensure  the  quality  of 
nonantibiotic  drugs.  The  final  rude  would 
not  affect  existing  requirements  for 
premarket  approval  of  new  drugs,  for 
approval  of  any  proposed  changes  in  the 
conditions  of  approved  applications,  or 
for  reporting  of  adverse  experiences 
with  tiiese  drugs. 

New  Drug  Status 

In  accordance  with  section  507(e)  of 
the  act  antibiotic  drugs  for  human  use 
exempted  from  batch  certification  would 
be  new  drugs  subject  to  section  505  of 
the  act  To  implement  that  requirement 
the  agency  would  apply  the  same  rules 
and  procedures  that  were  adopted  in 
connection  with  the  exemption  of 
dermatologic  and  vaginal  products.  The 
exemption  of  any  approved  antibiotic 
drug  product  for  human  use  from  the 
certification  requirements  of  section 
502(1)  (21  U.S.C.  352(1))  and  section  507 
of  the  act  would  be  equivalent  to  the 
approval  of  a  new  drug  application 
(NDA)  for  the  product  under  section  505 
of  the  act  Under  proposed  S  433.1  of  the 
regulation,  the  agency  would  continue  to 
require  the  submission  of  an  antibiotic 
Form  5  application  bom  any  person 
seeking  approval  to  market  a  new 
antibiotic  drug  for  human  use  for  which 
no  monograph  exists,  and  an  antibiotic 
Form  6  application  from  any  person 
seeking  approval  to  market  an  antibiotic 
drug  for  human  use  for  which  there  is  an 
approved  monograph.  On  the  approval 
date  of  the  antibiotic  Form  5  or  Form  6 
application,  the  approved  form,  together 
with  the  information  that  accompanied 
it  would  be  considered  an  approved 
NDA  or  abbreviated  new  drug 
application  (ANDA).  respectively.  Thus, 
on  the  date  an  antibiotic  Form  5  or  Form 
6  application  would  be  approved  for  an 
antibiotic  drug  for  human  use,  the 
approved  product  would  be  made 
subject  to  the  new  drug  requirements  of 


section  505  of  the  act  and  would  be 
exempt  from  the  certification 
requirements  of  section  507  of  the  act 

As  of  the  effective  date  of  the  final 
rule  based  on  this  proposal,  moreover. 
all  approved  antibiotic  Form  5 
applications  for  antibiotic  drugs  for 
human  use  on  file  with  FDA  would  be 
deemed  to  be  approved  NDA's  under 
S  314.1(a)  (21  CFR  314.1(a)).  Previously 
approved  antibiotic  Form  6  applications 
(except  those  for  bulk  antibiotic  drug 
substances,  discussed  later  under  "Bulk 
Antibiotic  Drugs")  for  these  antibiotic 
drugs  would  be  deemed  to  be  approved 
ANDA's  under  S  314.1(f). 

Under  section  512(n)(l)  of  the  act 
antibiotic  drugs  for  animal  use  are 
required  to  be  the  subject  of  approved 
new  animal  drug  applications  (NADA's) 
under  section  512(b)  of  the  act  Thus, 
exemption  fit)m  certification  would  not 
change  the  new  animal  drug  status  of 
diese  animal  antibiotic  drugs.  The 
agency  would  continue  to  require  the 
submission  of  an  NADA  fit)m  any 
person  seeking  approval  to  market  a 
new  antibiotic  drug  product  for  animal 
use  subject  to  section  512(n)  of  the  act 

The  exemption  of  antibiotic  drugs 
from  certification  would  not  as  a 
practical  matter,  change  the  practices 
the  agency  has  followed  in  approving 
the  mariceting  of  antibiotic  drugs  by 
original  and  subsequent  manufacturers. 
These  practices  would  be  retained 
because  they  would  be  needed  if 
manufacturers  request  certification 
(discussed  later  under  "Manufacturers' 
Requests  for  Certification")  or  if  FDA 
determines,  imder  the  provisions  of  the 
regulations,  that  it  needs  to  reimpose 
certification  for  particular  antibiotic 
drugs  or  classes  of  antibiotic  drugs.  FDA 
would  continue,  therefore,  to  retain  in 
the  Code  of  Federal  Regulations  the 
regulations  (monographs)  under  which 
these  antibiotic  drugs  have  been 
approved  in  the  past  These  will  serve 
as  public  standards  and,  as 
contemplated  by  section  507(e),  as  - 
standards  for  drug  quality,  packaging, 
and  labeling  for  purposes  of 
enforcement  of  the  adulteration  and 
misbranding  sections  of  the  act  sections 
501(b)  and  502(g)  (21  U.S.C  351(b)  and 
352(g)).  The  regulations  will  also 
describe  the  conditions  for  certification 
for  manufacturers  who  elect  to  request 
batch  certification  of  antibiotic  drugs  as 
provided  for  in  sections  507(c)  and 
512(n)(3)  of  the  act  As  new  antibiotic 
drugs  are  approved  under  an  applicable 
antibiotic  Form  5  or  Form  6  application 
or  new  animal  drug  application,  the 
regulations  would  be  amended  to 
include  appropriate  monographs. 
Subsequent  manufacturers  of  antibiotic 
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drugs  for  human  use  would  be 
permitted,  as  they  are  now,  to  market 
equivalents  of  new  antibiotic  drugs 
before  publication  in  the  Federal 
Register  of  the  appropriate  monograph, 
which  would  still  follow  by  a  short 
period  of  time  approval  of  the  antibiotic 
Form  5  application. 

In  the  case  of  antibiotic  drugs  for 
animal  use,  section  512(i)  of  the  act 
requires  the  approval  of  an  NADA  to  be 
in  the  form  of  a  regulation  published  in 
the  Federal  Register.  Marketing  of 
antibiotic  drugs  for  animal  use  would 
continue  to  be  contingent  upon 
publication  of  the  appropriate 
regulation. 

Bulk  Antibiotic  Drugs 

Because  FDA  reviews  data  about  new 
drug  substances  in  the  context  of  its 
review  of  an  application  for  a  new  drug 
product,  FDA  accepts  applications  only 
for  finished  dosage  forms,  such  as 
tablets,  capsules,  or  solutions.  A 
manufacturer's  data  establishing  the 
safety  of  ingredients,  including  bulk  drug 
substances,  that  may  be  used  in  new 
drugs  are  submitted  to  the  agency  in  the 
form  of  a  so-called  "drug  master  file."  A 
drug  master  file  is  a  body  of  information 
that  a  person  (the  drug  master  file 
holder]  submits  to  the  agency  permitting 
its  holder  to  incorporate  the  information 
by  reference  in  subsequent  applications 
or  submissions  to  the  agency  without 
having  to  submit  repeatedly  individual 
copies  of  the  information.  FDA 
ordinarily  neither  reviews  nor  approves 
or  disapproves  siibmissions  to  a  drug 
master  file. 

In  the  case  of  antibiotics,  the  agency 
now  certifies  bulk  antibiotic  drug 
substances,  as  well  as  antibiotic  drug 
products,  based  on  antibiotic  Form  5  or 
Form  6  applications.  The  agency's 
review  and  approval  of  requests  for 
certification  of  bulk  antibiotic  drug 
substances  stems  from  the  history  of  the 
certification  requirements  themselves. 
The  rudimentary  technology  associated 
with  the  manufacture  of  early  antibiotic 
drugs  led  to  the  belief  that  they  had  a 
greater  potential  for  quality  deficiencies 
than  other  drugs.  Because  levels  of 
potency  and  impurities  in  bulk  antibiotic 
drug  substances  could  be  more  easily 
determined  before  they  were 
incorporated  into  finished  dosage  forms, 
the  agency  started  the  practice  of 
certifying  bulk  antibiotic  drug 
substances  through  the  approval  of 
antibiotic  Form  5  or  Form  6  applications. 

Consistent  with  the  agency's 
determination  that  the  current  high 
quality  of  antibiotic  drugs  in  general 
obviates  the  necessity  for  batch 
certincation.  it  is  unnecessary  to 
continue  the  poUcy  of  reviewing  and 


approving  antibiotic  Form  5  or  Form  6 
applications  for  bulk  antibiotic  drug 
substances.  Therefore,  on  the  effective 
date  of  the  final  regulations,  all 
approved  antibiotic  Form  5  or  Form  6 
applications  for  bulk  antibiotic  drug 
substances  would  be  incorporated  into 
the  drug  master  file  system.  After  the 
effective  date  of  the  final  regulations,  all 
data  and  other  information  relating  to 
bulk  antibiotic  drug  substances  would 
be  accepted  by  the  agency  in  the  form  of 
a  drug  master  file.  (The  agency  would 
then  proceed  to  withdraw  approval  of 
antibiotic  Form  5  or  Form  6  applications 
for  btdk  antibiotic  drug  substances  that 
were  converted  to  drug  master  files.)  As 
in  the  case  of  nonantibiotic  drugs,  data 
on  bulk  antibiotics  would  be  reviewed 
in  the  context  of  the  agency's  review  of 
an  application  for  a  new  antibiotic  drug 
product.  The  disclosure  of  data  and 
information  contained  in  an  antibiotic 
drug  master  file  would  be  governed  by 
§  431.71  (21  CFR  431.71)  (discussed 
below  under  "Disclosure  of  Data  and 
Information  in  an  Antibiotic  NDA  or 
ANDA  FUe"). 

Export  of  Antibiotic  Drug  Products 

The  proposal  would  not  change 
current  policy  concerning  the  export  of 
uncertified  antibiotic  drugs.  Under  the 
proposal,  antibiotic  drugs  for  human  use 
that  meet  the  conditions  of  S  433.1(b) 
would  be  deemed  approved  under 
section  505  of  the  act,  and,  therefore, 
exportable  similarly  to  other  approved 
new  drugs.  However,  as  the  new  drug 
provisions  of  the  act  would  apply  to 
antibiotic  drugs  for  human  use  only  as 
of  the  date  of  approval  of  the  antibiotic 
Form  5  or  Form  6  application,  antibiotic 
drugs  that  are  not  yet  approved,  and 
thus  not  yet  exempted  from  certification 
under  §  433.1(b),  would  remain  subject 
to  all  provisions  governing  certifiable 
antibiotic  drugs,  including  section  502(1) 
and  the  export  provisions  of  section 
801(d)  of  the  act.  The  conditions  for 
export  of  antibiotic  drugs  for  animal  use 
would  continue  to  be  governed  by  the 
separate  statutory  restrictions  contained 
in  section  801(d),  which  prohibit  the 
export  of  a  new  animal  drug  that  is 
unsafe  within  the  meaning  of  section  512 
of  the  act. 

Disclosure  of  Data  and  Information  in  an 
Antibiotic  NDA  or  ANDA  File 

The  current  regulations  allow  public 
disclosure  of  data  and  information 
contained  in  the  file  of  an  approved 
human  antibiotic  drug,  including  all 
safety  and  effectiveness  data  and 
information  (21  CFR  431.71).  The  agency 
has  decided  that  exempting  antibiotic 
drugs  from  certification  does  not  require 
a  change  in  the  current  rule.  As 


subsequent  manufacturers  of  new 
antibiotic  drugs  would  continue  to  be 
able  to  obtain  FDA  approval  for  them  if 
the  products  conform  to  the  applicable 
monographs,  the  reasons  currently 
justifying  disclosure  of  safety  and 
effectiveness  data  under  9  431.71  would 
likewise  continue  to  apply,  even  though 
certification  would  no  longer  be 
required.  The  same  disclosure  policy 
would  also  continue  to  apply  to  safety 
and  effectiveness  data  for  bulk 
antibiotic  substances.  Antibiotic  drugs 
for  animal  use  subject  to  section  512(n) 
of  the  act  will  continue  to  be  subject  to 
the  same  disclosure  regulations  as  are 
other  new  animal  drugs,  as  specified  in 
§  514.10  (21  CFR  514.10). 

Drug  Products  Subject  to  Drug  Reviews 

Any  final  rule  issued  under  this 
proposal  would  not  affect  findings  under 
the  Drug  Efficacy  Study  Implementation 
(DESI)  review  or  the  Over-the-Counter 
Drug  Review  for  Human  Drugs,  and  any 
drug  product  subject  to  requirements  as 
a  result  of  either  of  those  reviews  would 
still  be  required  to  conform  to  them. 
Insofar  as  any  such  requirements  might 
conflict  with  the  provisions  of  a  final 
rule  based  on  this  proposal,  the  former 
would  prevail.  If  an  antibiotic  drug 
product  whose  effectiveness  has  not 
been  resolved  in  the  DESI  program  were 
approved  through  the  proposed 
procedure  of  conferring  NDA  or  ANDA 
approval  when  the  final  regulation 
becomes  effective,  it  would  have  the 
same  status  as  that  of  any  other  less- 
than-effective  DESI  drug  that  is  the 
subject  of  an  approved  or  effective  NDA 
under  the  transitional  provisions 
(section  107(c),  76  Stat.  780)  of  the  1962 
Drug  Amendments  to  the  act. 

As  previously  stated,  antibiotic  drug 
products  for  animal  use  are  currently 
required  to  be  the  subject  of  approved 
new  animal  drug  applications. 
Therefore,  the  status  of  any  of  these  still 
subject  to  FDA's  implementation  of  the 
National  Academy  of  Sciences/National 
Research  Council  review  remains 
unchanged. 

Reimposition  of  Certification 

The  regulatory  scheme  would  include 
provisions  for  the  reimposition  of 
certification  for  particuilar  antibiotic 
dnigs  or  for  classes  of  antibiotic  drugs  if 
the  agency  finds  that  certification 
becomes  necessary  to  ensure  safety  and 
efficacy  of  use.  To  accomplish  this,  the 
agency  is  proposing  to  continue  to 
follow  the  procedures  of  §  433.2. 

The  reimposition  of  certification  for 
cause  was  clearly  contemplated  by 
Congress  in  enacting  section  507(c]  of 
the  act.  See,  S.  Rep.  No.  410,  79th  Cong., 
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Ist  Sess.  3  (1945).  Specific  products 
would  be  selected  for  either  voluntary  or 
mandatory  certification  if  an  industry- 
wide quality  problem  is  found  to  exist 
and  the  problem  is  beheved  to  pose  as 
high  potential  for  health  risk. 
Certification  would  only  be  required  if  it 
is  the  best  approach  to  quality 
assurance.  In  this  case,  the  requirement 
for  certification  would  be  short-term  and 
would  be  eliminated  once  the  problem  is 
resolved.  Technical  or  isolated 
violations  of  monographs  or  current 
good  manufacturing  practice 
requirements  would  be  dealt  with  under 
the  adulteration  and  misbranding 
provision  of  the  act  FDA  is  accordingly 
reproposing  9  433.2  for  comment  The 
animal  drug  regulations  are  also 
proposed  to  be  amended  to  provide  a 
new  5  510.521  (21  CFR  510.521).  to 
contain  similar  provisions. 

Refusal  to  Approve  or  Wthdrawal  of 
Approval  of  Andbiotk  Drug* 

To  be  exempt  from  certification  under 
the  conditions  of  $  433.1(b)  of  this 
proposal  an  antibiotic  drug  for  human 
use  must  be  the  subject  of  an  approved 
antibiotic  Form  5  or  Form  6  application. 
Until  the  date  of  the  approval  of  the 
antibiotic  Form  5  or  Form  6  application, 
antibiotic  drugs  for  human  use  remain 
subject  to  all  provisions  governing 
certifiable  antibiotic  drugs.  Thus, 
refusals  to  approve  antibiotic  Form  5  or 
Form  6  applications  would  continue  to 
be  the  subject  of  current  antibiotic  drug 
regulations  issued  under  section  507  of 
the  act  and  requirements  under  21  CFR 
430.20. 

Antibiotic  drugs  for  human  use  that 
meet  the  conditions  of  §  433.1(b)  of  the 
proposal  would  ^e  deemed  approved 
under  section  505  of  the  act  Thus, 
withdrawal  of  approvals  for  these 
antibiotic  drugs  would  be  subject  to  the 
provisions  of  section  505(e)  of  the  act 
including  those  pertaining  to  imminent 
hazard  authority,  and  requirements 
under  21  CFR  314.115  and  314.116. 

Exemption  from  certification  under 
section  512(n)(3)  of  the  act  would  not 
change  the  new  animal  drug  status  of 
antibiotic  drugs  for  animed  use. 
Accordingly,  refusals  to  approve  and 
withdrawal  of  approvals  would  continue 
to  be  the  subject  of  requirements  under 
21  CFR  514.111  and  514.115,  as 
applicable. 

Interim  Certification  Procedures: 
Discretionary  Replication  of 
Manufacturer-Conducted  Tests  for 
Antibiotic  Drugs 

On  several  occasions  in  the  past  the 
agency  has  been  informed  by 
manufacturers  that  the  length  of  time 
that  it  has  taken  to  obtain  certification 


delayed  the  distribution  of  products  and 
sometimes  resulted  in  unnecessary 
disruption  in  the  supply  of  certain 
antibiotic  drug  products  to  the 
marketplace.  In  the  past  the  agency  has 
responded  to  this  problem  by  issuing  a 
certificate  or  release  based  only  upon  a 
manufacturer's  test  results  and  before 
the  agency's  replication  of  the 
manufacturer's  tests.  Upon  completion 
of  the  agency's  testing,  the  certificate  or 
release  was  amended  and  reissued 
based  upon  the  agency's  test  results. 

The  agency  will  adopt  a  new  policy  in 
order  to  avoid  any  potential  operational 
difficulties  in  FDA's  laboratory  during 
the  pendency  of  this  proposed  nde 
which  might  result  in  long  delays  in 
certification  and  unnecessary  disruption 
in  the  supply  of  some  antibiotic  drug 
products  to  the  marketplace. 

The  agency  has  conducted  a  review  of 
the  certification  process  with  the 
objective  of  initiating  procedures  to 
avoid  these  delays  and  shortages.  Based 
on  this  review,  the  agency  has  decided 
to  adopt  an  interim  poUcy  of 
discretionary  replication  of 
manufactiirer  tests  to  avoid  interruption 
of  supplies  of  antibiotic  drug  products. 
This  interim  policy  will  be  announced  in 
the  Federal  Register  of  May  11, 1982. 
Under  this  interim  policy.  ^  batch 
certification  submissions  of  any 
antibiotic  drug  product  exceed  the 
agency  laboratory's  capacity  to  perform 
all  replicate  testing  within  usual  and 
customary  time  frames,  the  agency  will 
not  for  randomly  selected  batches. 
repUcate  some  or  all  of  the 
manufacturers'  tests.  Thus,  the  agency 
may  issue  a  certificate  of  certification  or 
release  for  a  batch  of  an  antibiotic  drug 
product  based  solely  or  in  part  on 
manufacturers'  test  results,  without 
agency  replication.  As  it  has  been  done 
in  the  past  when  the  availabiUty  of 
facilities  i>ermit8,  the  agency  may 
replicate  the  manufacturer's  tests  at  a 
later  time,  and  amend  and  reissue 
certificates  issued  on  the  basis  of 
manufacturer  test  results  alone. 

This  interim  policy  will  not  require  the 
submission  of  additional  data  by 
persons  requesting  certification  or 
release  of  antibiotic  drug  products 
above  that  which  is  routinely  received 
with  each  request  for  batch  certification 
or  release.  The  agency  believes  that  this 
interim  policy  will  prevent  disruption  in 
the  supply  of  antibiotics  to  the 
marketplace  caused  by  certification 
delays  and.  because  of  the  high  degree 
of  industry  compliance  in  this  area,  will 
not  compromise  the  safety  or  efficacy  of 
these  drug  products.  The  agency 
specifically  requests  comments  on  this 
new  interim  policy.  The  comments  will 
be  considered  in  determining  whether 


revisions  of  the  interim  policy  are 
warranted. 

Manufacturers'  Requests  for 
Certification 

Under  section  507(c)  of  the  act  when 
an  antibiotic  drug  has  been  exempted 
from  the  requirement  of  certification,  a 
manufacturer  may.  in  its  discretion,  still 
obtain  certification  of  a  batch  or  batches 
of  that  drug  if  the  manufacturer  applies 
for  and  meets  the  requirements  for 
certification.  Because  the  agency  has 
determined  that  replication  testing  is  not 
necessary  to  ensure  the  safety  and 
efficacy  of  the  exempted  drugs,  the 
agency  will  not  use  its  limited 
laboratory  facilities  to  replicate  the 
manufacturer's  tests  of  these  drugs  but 
will  base  certification  on  a  review  of  the 
results  of  the  manufacturer's  tests. 
Appropriate  fees  will  be  charged  for  die 
certification. 

Antibiotic  Susceptibility  Devices 

Certain  antibiotic  susceptibility 
devices  (e.g..  antimicrobial  susceptibility 
test  discs  and  tests  powders)  are  subject 
to  section  507  of  the  act  Before 
enactment  of  the  Medical  Device 
Amendments  of  1976  (Pub.  L  94-295), 
these  products  were  considered  drugs. 
Although  they  now  are  considered 
devices  due  to  the  amendments' 
broadened  definition  of  "device"  in 
section  201(h)  of  the  act  (21  U.S.C 
321(h)).  another  provision  of  the  1976 
amendments  (section  520(1)  of  the  act) 
states  that  a  device  intended  for  human 
use  which  was  subject  to  the 
requirements  of  section  507  on  the 
amendments  date  of  enactment  (May  28. 
1976)  continues  to  be  subject  to  these 
requirements  until  the  effective  date  of  | 
one  of  the  following:  a  regulation 
classifying  the  device  into  class  I 
(general  controls),  a  performance 
standard  for  the  device  if  it  is  classified 
into  class  II  (performance  standards),  or 
a  requirement  to  have  in  effect  in 
approved  premarket  approval 
application  if  it  is  classified  into  class  ID 
(premaricet  approval).  (See  42  FR  63472; 
December  16, 1977.)  In  the  Federal 
Renter  of  April  22, 1980  (45  FR  27204. 
27211,  and  27213).  FDA  proposed  to 
dassify  into  class  n  antimicrobial 
susceptibility  test  discs  and  test 
powders. 

Because  manufacturers  of  antibiotic 
susceptibility  devices  that  are  now 
subject  to  certification  have 
demonstrated  consistently  high  quality 
in  the  production  of  these  devices, 
sufficient  to  ensure  their  safety  and 
efficacy  of  use,  FDA  is  proposing  tmder 
section  507(c)  of  the  act  to  except  all 
antibiotic  susceptibility  devices  bom 
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batch  certification  requirements.  Those 
devices  that  are  now  subject  to 
requirements  under  section  507  of  the 
act  other  than  batch  certification  would 
continue  to  be  subject  to  such  other 
requirements.  Furthermore,  all  antibiotic 
susceptibility  devices  would,  of  course, 
continue  to  be  subject  to  the  other 
statutory  and  regulatory  requirements 
applicable  to  devices.  After 
consideration  of  the  comments  received 
on  this  proposal,  FDA  will  publish  a 
regulation  adding  to  Title  21,  Chapter  I, 
Subchapter  H,  Code  of  Federal 
Regulations,  the  necessary  exempting 
provisions  for  antibiotic  susceptibility 
devices.  FDA  cdso  will  explain  in  the 
preamble  to  the  regulation  how  those 
devices  will  be  regulated. 

Pertinent  background  data  on  which 
the  agency  relies  in  proposing  these 
amendments  are  on  public  display  in  the 
Dockets  Management  Branch  (address 
above). 

The  agency  has  determined  under  21 
CFR  25.24{b)(a2)  (proposed  December 
11, 1979;  44  FR  71742)  that  this  proposed 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

The  agency  has  considered  the 
economic  impact  of  this  proposed  rule 
and  has  determined  that  it  does  not 
require  a  regulatory  flexibility  analysis, 
as  defined  in  the  Regulatory  Flexibility 
Act  (Pub.  L  96-354).  Specifically,  the 
proposal  would  eliminate  batch 
certification  costs  for  the  manufacturers 
of  antibiotic  drugs  and  antibiotic 
susceptibility  devices.  The  fees  totaled 
approximately  $6.1  million  in  FY  '81  for 
certification  of  about  19,000  batches  of 
antibiotic  drugs  and  devices. 
Approximately  $1  million  of  these  fees 
were  paid  by  84  small  pharmaceutical 
and  device  manufacturers.  The 
elimination  of  these  fees,  although 
beneficial  to  both  large  and  small  firms, 
is  a  comparatively  small  financial 
consideration  in  the  manufactiu'e  of 
antibiotic  drugs  and  antibiotic 
susceptibility  devices,  whose  total  sales 
are  estimated  to  exceed  $1  billion  per 
year.  Accordingly,  the  agency  certifies 
that  the  proposed  rule,  if  implemented, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Because  this  proposed  rule  is 
subject  to  5  U.S.C.  556  and  557,  it  is  not 
subject  to  Executive  Order  12291. 


List  of  Subjects  in  21  CFR 

Part  314 

Administrative  practice  and 
procedure.  Drugs. 

Part  433 

Antibiotics,  Labeling. 

Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Therefore,  tmder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  505,  507, 
512(n),  701  (f)  and  (g),  52  Stat.  1050-1053 
as  amended,  1055-1056  as  amended,  59 
Stat.  463  as  amended,  82  Stat.  350-351 
(21  U.S.a  355,  357,  360b(n),  371  (f)  and 
(g)))  and  under  21  CFR  5.11  as  revised 
(see  47  FR  16010;  April  14, 1982),  it  is 
proposed  that  Parts  314, 433,  and  510  be 
amended  as  follows: 

PART  314— NEW  DRUG 
APPUCATIONS 

1.  Part  314  is  amended  in  §  314.14  by 
adding  new  paragraph  (j),  to  read  as 
follows: 

S  314.14    ConfMwittaitty  Of  data  and 
InformatkNi  In  a  new  drug  application  (NDA) 
file. 


(j)  The  availability  for  public 
disclosure  of  any  record  in  a  file  for  an 
antibiotic  drug  that  is  exempt  fit>m 
certification  under  (  433.1  of  this  chapter 
shall  be  determined  in  accordance  with 
S  431.71  of  this  chapter. 

PART  433— EXEMPTIONS  FROM 
ANTIBIOTIC  CERTIFICATION  AND 
LABEUNG  REQUIREMENTS 

2.  Part  433  is  amended: 
a.  By  revising  J  433.1,  to  read  as 
follows: 

§  433. 1    Exemption  of  antibiottc  drugs  for 
liuman  use  from  batcfi  certification 
requirements. 

(a)  Antibiotic  drugs  for  human  use  are 
exempt  from  the  batch  certification 
requirements  of  Part  431  of  this  chapter 
if  the  conditions  of  this  section  are  met 

(b)  The  conditions  are  as  follows: 

(1)  The  antibiotic  drug  is  approved  for 
marketing  under  an  appropriate 
antibiotic  Form  5  or  Form  6  application. 

(2)  The  antibiotic  drug  is  packaged 
and  labeled  for  dispensing  in 
accordance  with  the  applicable 
regulation  (monograph)  in  this  chapter 
except  where  other  labeling  has  been 
approved  in  an  applicable  antibiotic 
Form  5  or  Form  6  application. 

(3)  The  bulk  antibiotic  drug  used  in 
preparing  the  antibiotic  drug  product 


meets  the  standards  of  identity, 
strength,  quality,  and  purity  specified  in 
the  apphcable  regulation  (monograph)  in 
this  chapter  except  where  other 
standards  have  been  approved  in  an 
applicable  antibiotic  Form  5  or  Form  6 
application. 

(4)  The  antibiotic  drug  product  meets 
the  standards  of  identity,  strength, 
quality,  and  purity  specified  in  the 
applicable  regulation  (monograph)  in 
this  chapter  except  where  other 
standards  have  been  approved  in  an 
applicable  antibiotic  Form  5  or  Form  6 
application. 

(c)  In  accordance  with  the  provisions 
of  section  507(e)  of  the  act  an  antibiotic- 
containing  drug  for  human  use  exempt 
from  the  requirements  for  batch 
certification  under  this  section  is  subject 
following  its  approval  to  section  505  of 
the  act  and  applicable  regulations  for 
new  drugs,  generally  parts  310  through 
314  of  this  chapter.  For  each  antibiotic 
drug  subject  to  an  exemption  under  this 
section: 

(1)  An  approved  antibiotic  Form  5 
appUcation  is  regarded  to  be  an 
approved  new  drug  application  under 
S  314.1(a)  of  this  chiapter. 

(2)  An  approved  antibiotic  Form  6 
application  is  regarded  to  be  an 
approved  abbreviated  new  drug 
application  under  8  314.1(f)  of  this 
chapter,  except  that  an  antibiotic  Form  6 
application  for  a  bulk  antibiotic  drug 
substance  approved  before  the  effective 
date  of  this  section  shall  be  considered  a 
drug  master  file. 

(d)  Nothing  in  this  section  prevents  a 
manufacturer  from  applying  for  batch 
certification  of  an  antibiotic  drug  for 
human  use  subject  to  an  exemption 
under  this  section  as  provided  in  section 
507(c)  of  the  act. 

(e)  All  exemptions  fitnn  batch 
certification  requirements  for  antibiotic 
drugs  for  human  use  under  this  section 
are  subject  to  the  conditions  of 
effectiveness  under  9  433.2. 

(f)  Reporting/recordkeeping 
requirements  contained  in  this  Part  433 
have  been  approved  by  the  Office  of 
Management  cmd  Budget  and  assigned 
approval  numbers  0910-0007, 0910-0009. 
and  0910-0055. 

b.  By  revising  9  433.2,  to  read  as 
follows: 

§  433.2    Conditions  on  ttte  effectiveness  of 
exemptions  of  antibiotic  drtigs  for  human 
use  from  batcti  cettlflcation  requirements. 

(a)  If  at  any  time  after  an  exemption 
ft-om  batch  certification  requirements  for 
an  antibiotic  drug  for  human  use  has 
been  granted,  the  Commissioner  finds 
on  the  basis  of  new  information  before 
the  agency  with  respect  to  such 
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exempted  drug,  evaluated  together  with 
the  evidence  available  to  the  agency 
when  such  exemption  was  granted,  that 
certiHcation  of  each  batch  is  necessary 
to  ensure  its  safety  and  efficacy  of  use, 
the  Commissioner  shall  act  immediately 
to  revoke  all  exemptions  from  batch 
certification  requirements  granted  for 
such  drug. 

(b)  If  the  Commissioner  finds  that  the 
person  granted  an  exemption  from  batch 
certification  requirements  for  an 
antibiotic  drug  for  human  use  has  failed 
to  comply  with  the  requirements  of 
section  505  of  the  act  and  the  regulations 
promulgated  thereunder;  or  if  the 
Commissioner  finds  that  the 
requirements  of  §  433.1  have  not  been 
met:  or  if  the  Commissioner  finds  that 
the  petition  for  exemption  fitim  batch 
certification  contains  any  false 
statements  of  fact,  the  Commissioner 
may  revoke  the  exemption  from  batch 
certification  requirements  immediately 
and  require  batch  certification  of  the 
drug  until  such  person  shows  adequate 
cause  why  the  exemption  from  batch 
certification  requirements  should  be 
reinstated. 

(c)  If  the  Commissioner  repeals  or 
suspends  an  exemption  from  batch 
certification  requirements  for  an 
antibiotic  drug  for  himian  use,  a  notice 
to  that  effect  and  the  reasons  therefor 
will  be  published  in  the  Federal 
Register. 

(d)  Any  person  who  contests  the 
revocation  or  suspension  or  denial  of 
reinstatement  of  an  exemption  trom 
batch  certification  requirements  for  an 
antibiotic  drug  for  htmian  use  shall  have 
an  opportunity  for  a  regulatory  hearing 
before  the  Food  and  Drug 
Administration  under  Part  16  of  this 
chapter. 

PART  510-NEW  ANIMAL  DRUGS 

3.  Part  510  is  amended: 
a.  By  adding  new  S  510.520,  to  read  as 
follows: 

S  510.520    ExwnptkNi  from  batch 
certification  raquiromants  for  antibiotic 
drugs  for  animal  usa  subject  to  section 
S12(n)  of  ttie  act 

(a]  In  addition  to  the  exemptions  fitMn 
certification  provided  in  S  S  510.505, 
510.510,  and  510.515,  antibiotic  drugs 
subject  to  section  512(n)  of  the  act  are 
also  exempt  from  the  batch  certification 
requirements  under  §  §  514.50  and  514.51 
of  this  chapter,  if  the  following 
conditions  are  met 

(1)  The  antibiotic  drug  is  the  subject  of 


a  new  animal  drug  application  approved 
under  S  514.105  of  this  chapter. 

(2)  The  antibiotic  drug  is  packaged 
and  labeled  in  accordance  with  the 
conditions  of  marketing  described  in  the 
approved  new  animal  drug  applicatioa 

(3]  The  bulk  antibiotic  drug  used  in 
preparing  the  antibiotic  drug  product 
meets  the  standards  of  identity, 
sfrength,  quality,  and  purity  specified  in 
the  appUcable  regulation  (monograph)  in 
this  chapter. 

(4]  The  antibiotic  drug  product  meets 
the  standards  of  identity,  strength, 
quahty,  and  purity  specified  in  the 
applicable  r^ulation  (monograph)  in 
this  chapter. 

(b)  Nothing  in  this  section  prevents  a 
manufacturer  from  applying  for  batch 
certification  of  an  antibiotic  drug  for 
animal  use  subject  to  an  exemption 
under  this  section  as  provided  in  section 
512(n)(3)  of  the  act 

(c)  All  exemptions  from  batch 
certification  requirements  for  antibiotic 
drugs  for  animal  use  under  this  section 
are  subject  to  the  conditions  of 
effectiveness  under  §  510.521. 

(d)  Reporting/recordkeeping 
requirements  contained  in  this  Part  510 
have  been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
approval  numbers  0910-0007,  0910-0009. 
and  0910-0032. 

b.  By  adding  new  {  510.521,  to  read  as 
follows: 

§510.521  CondWona  on  the  effecttvanesa 
of  exemptiona  of  antibiotic  druga  for  animal 
uae  from  batch  certification  requirements. 

(a)  If  at  any  time  after  an  exemption 
bora  batch  certification  requirements  for 
an  antibiotic  drug  for  animal  use  has 
been  granted,  the  Commissioner  finds 
on  the  basis  of  new  information  before 
the  agency  with  respect  to  such 
exempted  drug,  evaluated  together  with 
the  evidence  available  to  the  agency 
when  such  exemption  was  granted,  that 
certification  of  each  batch  is  necessary 
to  ensure  its  safety  and  efficacy  of  use, 
the  Commissioner  shall  act  immediately 
to  revoke  all  exemptions  from  batch 
certification  requirements  granted  for 
such  drug. 

(b)  If  the  Commissioner  finds  that  the 
person  granted  an  exemption  from  batch 
certification  requirements  for  an 
antibiotic  drug  for  animal  use  subject  to 
section  512(n)  of  the  act  has  failed  to 
comply  with  the  requirements  of  section 
512  of  the  act  and  the  regulations 
promulgated  thereunder,  or  if  the 
Conunissioner  finds  that  the  ' 
requirements  of  S  510.520  have  not  been 


met  or  if  the  Commissioner  finds  that 
the  petition  for  exemption  from  batch 
certification  contains  any  false 
statements  of  fact,  the  Commissiona^ 
may  revoke  the  exemption  from  batch 
certification  requirements  immediately 
and  require  batch  certification  of  the 
drug  until  such  person  shows  adequate 
cause  why  the  exemption  from  batch 
certification  requirements  should  be 
reinstated. 

(c)  If  the  Commissioner  repeals  or 
suspends  an  exemption  from  batdi 
certification  requirements  fcH^  an 
antibiotic  drug  for  animal  use.  a  notice 
to  that  effect  and  the  reasons  therefor 
wiU  be  published  in  fte  Federal 
Register. 

(d]  Any  person  who  contests  the 
revocation  or  suspension  or  denial  of 
reinstatement  of  an  exemption  from 
batch  certification  requirements  for  an 
antibiotic  drug  for  animal  use  shall  have 
an  opportunity  for  a  regulatory  hearing 
before  the  Food  and  Drug 
Administration  under  Part  16  of  this 
chapter. 

The  Commissioner  has  determined, 
under  S  10.40(d)  of  the  regidations  (21 
CFR  10.40(d)),  that  good  cause  exists  for 
a  comment  period  of  30  days  rather  than 
the  usual  60  days.  Nor  will  any 
extension  of  the  30-day  comment  period 
be  granted.  In  December  1981,  FDA 
publicly  announced  its  plan  to  phase  out 
the  antibiotic  certification  program 
because  it  is  no  longer  necessary  to 
protect  the  public  health.  The 
President's  proposed  budget  for  fiscal 
year  1983,  transmitted  to  Congress  on 
February  8, 1982,  contemplates  that  the 
continued  need  for  the  antibiotic 
certification  program  will  recerve  eariy 
consideration.  Prompt  completion  of  this 
rulemaking  would  facilitate  the  orderiy 
phase-out  of  the  antibiotic  certification 
program  if  the  regulations  are  adopted 
as  proposed.  Tue  phase-out  would 
include  the  difficult  task  of 
accomplishing  a  reduction  in  force  due 
to  abolishment  of  positions  in  the 
program.  Accordingly,  a  30-day 
comment  period  is  justified. 

Interested  persons  may,  on  or  before 
June  7, 1982  submit  to  the  Dockets 
Management  Branch  (address  above). 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Received 
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comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

Interested  persons  may  also,  on  or 
before  May  17, 1982  submit  to  the 
Dockets  Management  Branch  (address 
above)  a  request  for  an  informal 
conference.  The  participants  in  an 
informal  conference,  if  one  is  held,  will 
have  until  June  7, 1982,  or  10  days  after 
the  day  of  the  conference,  whichever  is 
later,  to  submit  their  comments. 

Dated:  March  10, 1982. 
Arthur  Hull  Hayes.  Jr., 
Commissioner  of  Food  and  Drugs. 

Dated:  April  30, 1982. 
Richard  S.  Schweiker, 
Secretary  of  Health  and  Human  Services. 

(FR  Doc  82-12631  Hied  5-6-82;  9-^  am] 
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RULES 

Rural  housing  loans  and  grants: 
19962        Multiple  family  housing  loans;  security  servicing 

Federal  Aviation  Administration 

RULES 

Air  traffic  operating  and  flight  rules: 
19989        Air  traffic  control  system;  interim  operations 
plan 
Airworthiness  directives: 

19984  Boeing 

19985  Helio 

19986  McDonnell  Douglas 
19988         Rockwell 

19987  Rockwell  International 
PROPOSED  RULES 
Airworthiness  directives: 

20001        Lockheed-Georgia 

Federal  Communications  Commission 

NOTICES 
20063,    Meetings;  Sunshine  Act  (2  documents) 
20064 

Federal  Energy  Regulatory  Commission 

NOTICES 
20064     Meetings;  Sunshine  Act 
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20021 

Privacy  Act;  systems  of  records 

Human  Development  Services  Office 

NOTICES 

Federal  Home  Loan  Bank  Board 

20028 

Debt  collection  procedures;  inquiry 

20066 

NOTICES 

Meetings;  Sunshine  Act 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Land 

Federal  Maritime  Commission 

Management  Bureau;  Minerals  Management 
Service;  Surface  Mining  Reclamation  and 

NOTICES 

Freight  forwarder  licenses: 

Enforcement  Office. 

20023 

Benedict  Shipping  International,  Inc. 

International  Trade  Administration 

20023 

Ord.  Brough  &  Collins,  Inc..  et  al. 

NOTICES 

20066 

Meetings;  Sunshine  Act 

Countervailing  duties: 

20012 

Ceramic  tile  from  Mexico 

Federal  Reserve  System 

Scientific  articles:  duty  free  entry: 

NOTICES 

20011 

Brookhaven  National  Laboratory  {2  documents) 

Applications,  etc.: 

20015 

Frederick  Cancer  Research  Center 

20023 

Jefferson  Bankshares.  Inc..  et  al. 

20015 

Smithsonian  Institution 

20023 

Southeast  Banking  Corp. 

20016 

Texas  Tech  University 

20066 

Meetings;  Sunshine  Act 

Interstate  Commerce  Commission 

Federal  Trade  Commission 

NOTICES 

RULES 

Motor  carriers: 

Prohibited  trade  practices: 

20041 

Permanent  authority  applications 

19990 

Brunswick  Corp.  et  al. 

20053 

Permanent  authority  applications;  correction 

NOTICES 

20053 

Revenue  proceedings;  inclusion  of  Niagara 

Premerger  notiHcation  waiting  periods;  early 

Frontier  Tariff  Bureau.  Inc. 

terminations: 

20044 

Temporary  authority  applications 

20024 

American  Financial  Corp. 

Rail  carriers;  contract  tariff  exemptions: 

20024 

Damson  Oil  Corp. 

20053 

Texas  Mexican  Railroad  Co. 

20025 

Farm  House  Foods 

Railroad  services  abandonment: 

20053, 

Consolidated  Rail  Corp.;  correction  (3 

Hsh  and  Wildlife  Service 

20054 

documents) 

RULES 

Endangered  and  threatened  species: 

Land  Management  Bureau 

19995 

Ash  Meadows  speckled  dace  and  Amargosa 

PROPOSED  RULES 

pupfish 

Rights-of-way: 

20009 

Roads  and  highways;  CFR  Part  removed 

General  Services  Administration 

20009 

Wildlife  program  policy  statement;  draft 

NOTICES 

availability 

Public  utilities;  hearings,  etc.;  proposed 
intervention: 

NOTICES 

Coal  unsuitability  assessment  criteria  and  reports. 

20025 

District  of  Colimibia  Public  Service  Commission 

etc.: 

20039 

Price  River/Range  Creek  Coal  Area,  Utah; 

Health  and  Human  Services  Department 

meeting  and  inquiry 

See  also  Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration;  Health  Care  Financing 

Library  of  Congress 

NOTICES 

Administration;  Human  Development  Services 

Meetings: 
American  Folklife  Center  Board  of  Trustees 

Office;  National  Institutes  of  Health;  Public  Health 
Service. 

20054 

NOTICES 

Organization,  functions,  and  authority  delegations: 

Minerals  Management  Service 

NOTICED 

20032 
20035 

Civil  Rights  Office 
Inspector  General  Office 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur 
operations;  development  asnd  production  plans: 

20040 

Chevron  U.S.A.  Inc. 

Health  Care  Financing  Administration 

20040 

Transco  Exploration  Co. 

PROPOSED  RULES 

Medicare: 

National  Institutes  of  Health 

20092 

Comprehensive  outpatient  rehabilitation  facility 

NOTICES 

services 

Meetings: 

20032 

Allergy,  Immunology,  and  Transplantation 

Historic  Preservation,  Advisory  Council 

Research  Committee 

NOTICES 

20029 

Biotechnology  Resources  Review  Committee 

20011 

Lease  and  exchange  of  historic  and  cultural 

20029 

General  Research  Support  Review  Committee 

properties;  programmatic  memorandum  of 

20030 

Heart,  Lung,  and  Blood  Research  Review 

agreement  with  National  Park  Service  et  al.; 

Committees  (2  documents) 

inquiry 

20030 

Maternal  and  Child  Health  Research  Committee 
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20031 

20031 
20031 


19990 
19999 

20055 

20016 
20016 

20066 

20016 


20055 

20055 
20056 


20067 

20055 
20056 

20064 

20058 
16601 
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Minority  Access  to  Research  Careers  Review 

Committee 

Pharmacological  Sciences  Review  Committee 

Research  Resources  National  Advisory  Council 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Civil  procedures;  interim  rule  and  request  for 
comments;  correction 
Pacific  halibut  flsheries 

'  National  Science  Foundation 

NOTICES 

Agency  forms  submitted  to  OMB  for  review 
National  Technical  Information  Service 

I  NOTICES 

I  Inventions,  Government-owned;  availabiUty  for 
licensing 

Patent  licenses,  exclusive: 
I     Efratom  Systems  Corp. 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act  (2  documents] 
Navy  Department 

NOTICES 

Privacy  Act;  systems  of  records 
Nuclear  Regulatory  Commission 

NOTICES 

I  Applications,  etc.: 

Arizona  Public  Service  Co.  et  al. 

Commonwealth  Edison  Co. 

Omaha  Public  Power  District;  Fort  Calhoun 

Station.  Unit  No.  1 
I  Environmental  agreements  for  cooperation  with 
I  listed  States: 
I     Colorado 
Environmental  statements;  availability,  etc.: 

AMAX  Inc.;  storage  of  contaminated  soil  under 

license 
Regulatory  guides;  issuance  and  availability 

Oceans  and  Atmosphere,  National  Advisory 
Committee 

NOTICES 

'Meetings 

Postal  Rate  Commission 

NOTICES 

Post  office  closing;  petitions  for  appeal: 
Virginia  Beach,  Va. 

'Postal  Service 

RULES 

National  Environmental  Policy  Act;  implementation 

PROPOSED  RULES 
Domestic  Mail  Manual: 
Carrier  route  presort  customer  products 

Public  Health  Service 

NOTICES 

National  toxicology  program: 
Cancer  bioassay  reports;  l,2-dibromo-3-chloro- 
propane  (DBCP) 


SmaN  Business  Administration 

NOTICES 
Applications,  etc.: 

20059  Capital-Management  Services,  Inc. 

20060  First  Ohio  Capital  Corp. 
20060        Gulf  American  SBL,  Inc. 

Surface  Mining  Reclamation  and  Enforcement 
Office 

PROPOSED  RULES 

Abandoned  mine  land  reclamation  program;  plan 

submissions: 
20002        Wyoming 

Coal  mining;  Federal/State  cooperative  agreements: 
20002        Utah;  hearing  cancellation 

NOTICES 
20041     Agency  forms  submitted  to  OMB  for  review 

Surface  coal  mining  operations;  lands  unsuitable 

for  mining;  petitions,  designations,  etc.: 
20040        Texas;  hearing 

Trade  Representative,  Office  of  United  States 

NOTICES 

Import  quotas  and  exclusions,  etc.: 

20060  Mushrooms,  prepared  or  preserved,  and  canned 
and  frozen  broiled  in  butter  or  butter  sauce 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration. 

Treasury  Department 

See  Customs  Service. 

Veterans  Administration 

PROPOSED  RULES 

Adjudication;  pensions,  compensation,  dependency, 
etc.: 
20004        "Former  prisoner  of  war,"  deflnition 
NOTICES 
Meetings: 

20061  Geriatrics  and  Gerontology  Advisory  Committee 


VI 


Federal  Regigter  /  Vol.  47.  No.  90  /  Monday.  May  10. 1962  /  Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  In 
the  Reader  Aids  section  at  the  erui  of  ttiis  issue. 

7  CFR 

371 19961 

1 861 „ 1 9962 

1 872 1 9662 

1 965 1 9662 

10  CFR 

459 1 9960 

13  CFR 

305 1 9982 

306 19962 

307 1 9982 

308 1 9982 

14  CFR 

39  (5  documents) „.  1 9984- 

19988 

91 „ 1 9089 

Proposed  Rules: 

39 20001 

15  CFR 

904 19990 

16  CFR 

1 3 1 9990 

30  CFR 
Proposed  Rules: 

944 20002 

950 20002 

38  CFR 
Proposed  Rules: 

3 20004 

39  CFR 

775 19991 

Proposed  Rules: 

1 1 1 20006 

40  CFR 

52  (3  documents) 19992- 

19994 

264 1 9995 

265.„ „ _  19995 

Proposed  Rules: 

52 20007 

262 20008 

42  CFR 
Proposed  Rides: 

405 20092 

481 20092 

43  CFR 

Proposed  Rules: 

Subtitle  A 20009 

Subtitle  B 20009 

2820 20009 

46  CFR 
Proposed  Rules: 

1 20084 

1 53 20084 

154 20084 

SO  CFR 

17 19995 

301 1 9999 


'»>;,. "w^'f,' 


■.fsq*^- 


■-^■-U,  -litlitli; 


19961 


Rules  and  Regulations 


Federal  Register 
Vol  47,  No.  90 

Monday,  May  10,  1962 


This  faction  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicat>ility  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  wfiich  is 
published  urfder  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Docunents. 
Prices  of  new  books  are  listed  in  tfie 
first  FEDERAL  REGISTER  issue  of  each 
rrxxith. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  371 

Organization,  Fur>ction8  and 
Delegations  of  Authority 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

summary:  This  document  revises  the 
statement  of  organization  of  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  by  transferring  the  Agency's 
Equal  Employment  Opporttmity  Staff 
(EEO)  from  the  Office  of  the 
Administrator  to  the  Human  Resources 
Division  (HRD)  under  the  direction  of 
the  Deputy  Administrator  for 
Management,  and  makes  other  such 
functional  changes  in  the  Agency's 
organizational  structure  as  are 
concerned  with  furnishing  personnel 
services  to  employees  in  international 
programs  and  the  responsibility  for 
negotiating  and  implementing 
cooperative  agreements.  In  addition,  a 
new  address  is  inserted  for  Veterinary 
Services  Program's  North  Central 
Regional  Office. 

EFFECTIVE  DATE:  May  10, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  C.  Frey,  Animal  and  Plant  Health 
Inspection  Service,  Hyattsville,  MD 
20782  (301-436-6466). 

SUPPLEMENTARY  INFORMATION:  Over  the 
last  several  years,  APHIS  has  made 
steady  gains  in  EEO  programs. 
Managers  who  are  directly  responsible 
for  these  gains  depend  on  the  EEO  staff, 
servicing  personnel  officers,  and  many 
employees  with  collateral  duty 
responsibilities  in  EEO  programs.  The 
need  for  coordination  and  cooperation  is 
the  greatest  between  the  EEO  staff  and 


the  personnel  management  programs  of 
HRD.  By  combining  the  EEO  staff  with 
HRD,  APHIS  will  be  ensuring  a  totally 
coordinated  approach  to  carrying  out  a 
comprehensive  personnel  management 
program.  By  organizing  the  EEO 
programs  within  HRD,  more  resources, 
information,  and  qualified  staff  will  be 
directly  available  to  the  EEO  Manager 
in  carrying  out  the  assigned  functions.  In 
addition,  the  responsibility  for 
furnishing  personnel  services  to 
personnel  stationed  at  foreign  duty  posts 
is  transferred  from  the  International 
Programs  Support  Staff  of  HRD  to  the 
Field  Servicing  Office.  Finally, 
responsibiUty  for  negotiating  and 
implementing  cooperative  agreements  is 
being  transferred  from  the 
Administrative  Services  Division  to  the 
Budget  and  Accounting  Division.  APHIS 
believes  that  this  alignment  of 
organizational  functions  conforms  to  the 
mission  of  the  Agency  and  that  placing 
these  functional  responsibilities  as 
indicated  will  enable  APHIS  to  serve  the 
public  more  efficiently  and  therefore,  the 
statement  of  organization,  functions  and 
delegations  of  authority  for  APHIS  is 
being  amended  as  outlined. 

This  rule  relates  to  internal  agency 
management  and,  therefore,  pursuant  to 
5  U.S.C.  553,  it  is  found  upon  good  cause 
that  notice  and  other  public  procedures 
with  respect  thereto  are  impractical  and 
contrary  to  the  public  interest,  and  good 
cause  is  found  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  Executive  Order  12291. 
Finally,  this  action  is  not  a  rule  as 
defined  by  Pub.  L  96-354,  the 
Regulatory  FlexibiUty  Act  and  thus  is 
exempt  from  the  provisions  of  that  Act 

List  of  Subjects  in  7  CFR  Part  371 

Organization  and  functions 
(Government  Agencies). 

PART  371— ORGANIZATION, 
FUNCTIONS,  AND  DELEGATIONS  OF 
AUTHORITY 

Accordingly.  7  CFR  Part  371  is 
amended  as  follows: 

1.  The  authority  citation  for  Part  371 
reads  as  follows: 

Authority:  5  U.S.C.  301. 


2.  Section  371.1  is  amended  by 
revising  paragraphs  (b)  and  (c)(2]  to 
read  as  follows: 


§  371.1 


(b)  Central  Office.  The  central  offices 
of  APHIS  are  located  at  Washington. 
D.C.  and  Hyattsville,  Maryland,  and 
consist  of  the  Office  of  the 
Administrator,  Associate  Administrator, 
and  three  Deputy  Administrators  as 
follows: 

OfBce  of  the  Administrator 
Infonnation  Division 
Associate  Administrator 
Deputy  Administrator,  Plant  Protection  and 

Quarantine 
Deputy  Administrator,  Veterinary  Services 
Deputy  Administrator  for  Management 

(c)  •  •  * 

(2)  Veterinary  Services. 

Laboratories 

National  Veterinary  Services  Laboratories. 
P.O.  Box  844,  Ames,  lA  GOOia 

Regions 

North  Central-  317  Inverness  Way  South, 

Englewood.  CO  80112 
Northern:  Bldg.  12,  GSA  Depot  Scotia.  NY 

12302 
Southeastern:  700  Twiggs  St.,  Rm.  821,   - 

Tampa.  PL  33802 
South  Central:  221  West  Lancaster  Ave., 

Suite  3ia  FL  Worth.  TX  76102 
Western:  245  E.  Liberty  St.  Rm.  30a  Reno, 

NV  89501 

3.  Section  371.2  is  amended  by 
revising  paragraph  (a)  as  follows  and  by 
removing  and  reserving  paragraph  (f)- 

§371.2    TTwOffloeoftlMAdmMstralor. 

(a)  The  Administrator.  The 
Adniinistrator  of  APHIS,  under  the 
direction  of  the  Assistant  Secretary  for 
Marketing  and  Inspection  Services, 
formulates,  directs,  and  supervises  the 
execution  of  APHIS  policies,  programs 
and  activities.  The  Administrator  is 
authorized  to  take  any  action,  execute 
any  document  authorize  any 
expenditure,  promulgate  any  rule, 
regulation,  order  or  instruction  required 
by  or  authorized  by  law  and  deemed  by 
the  Administrator  to  be  necessary  and 
proper  to  the  discharge  of  the  functions 
assigned  to  APHIS  and  to  delegate,  and 
provide  for  redelegation  of  authority  to 
appropriate  officers  and  employees 
consistent  with,  and  with  due  regard  to 
the  continuing  responsibility  for  the 
proper  discharge  of  delegations  made  by 
the  Administrator.  Delegations  and 
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provisions  for  redelegations  are  stated 
in  Section  371.6. 


(f)  (Reserved] 

4.  Section  371.5  is  amended  by  adding 
a  new  paragraph  (a)(5)  and  by  revising 
paragrapiis  (b)  (2),  (3)  and  (4),  (c)(2}.  and 
(g)(2),  to  read  as  follows: 

§  371.5    Administrattve  Management 

***** 

(a)  •  •  * 

(5)  Planning  and  providing  for  the 
selection,  documentation,  negotiation, 
and  implementation  of  cooperative 
agreements. 

(b) '  *  • 

(2)  Planning,  providing  staff 
leadership  and  assistance  to  APHIS 
management  and  program  leaders  in  the 
areas  of  EEO  and  Civil  Rights, 
organization,  position  classification, 
salary  and  wage  administration, 
employee  development  and  training 
pertaining  to  executive  and  managerial 
development,  supervisory, 
administrative  and  clerical  training  and 
related  activities,  recruitment  and 
placement,  safety,  employee  relations 
and  labor  management  relations. 

(3)  Providing  leadership  and 
coordination  to  liaison  activities 
associated  with  APHIS  international 
programs. 

(4)  Providing  leadership  to  and 
coordination  of  personnel  management 
review  and  evaluation  activities 
throughout  APHIS  to  ensure  that 
personnel  management  programs  are 
effective,  efficient,  and  in  compliance 
with  laws,  regulations  and  policy. 

(c)  *  *  • 

(2)  Plamiing,  providing  staff 
leadership  and  operating  administrative 
services  and  assisting  APHIS  managers 
and  supervisors  in:  real  and  personnel 
property  management  and  utilization, 
prociirement  of  supplies,  equipment,  and 
services  through  competitive  and 
noncompetitive  procedures  or  from 
established  contract  sources,  providing 
for  the  development  and  control  of 
forms,  records  systems  and  disposal, 
correspondence,  reports,  records 
security,  printing  and  distribution,  mail 
and  shutde  service,  and  providing 
overall  direction  and  coordination  for 
the  design  and  construction  of  APHIS 
facilities,  and  directives  management. 

(8)  *  •  * 

(2)  Within  the  provisions  of  applicable 
policies,  procedures  and  laws,  provides 
personnel,  financial  and  administrative 
services  to  all  APHIS  personnel 


Issued  at  Washington,  D.C.,  this  3rd  day  of 
May  1982. 

Hany  C.  Mussman, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  B2-12S3S  Filed  $-7-82:  8:45  ami 
BtLUNQ  CODE  S410-07-H 

Farmers  Home  Administration 
7  CFR  Parts  1861, 1872,  and  1965 

Security  Servicing  for  Multipie  Famity 
Housing  l-oans 

AQENCY:  Farmers  Home  Administration, 

USDA. 

action:  Final  nde. 

summary:  The  Farmers  Home 
Administration  (PmHA)  revises, 
renumbers,  and  updates  its  regulations 
relating  to  secarity  servicing  for  multiple 
family  housing  loans  made  by  the 
Agency.  This  action  is  taken  to  reflect 
changes  which  have  previously  occurred 
in  the  respective  loan  programs 
involving  rural  rental  housing,  farm 
labor  housing,  rural  cooperative  housing, 
and  rural  housing  site  loans.  The 
regulation  prescribes  the  actions 
necessary  to  process  security  servicing 
actions  including  transfers, 
reamortizations,  consolidations,  and 
other  servicing  actions  affecting  the 
FmHA  loan  security.  These  regulations 
will  improve  the  response  time  by 
FmHA  to  requests  from  borrowers  for 
servicing  action  by  redelegating  certain 
approval  authorities  to  the  field  staff 
and  establishing  uniform  procedures  for 
processing  these  requests  and  the 
accompanying  servicing  actions. 
EFFECTIVE  DATE:  May  10,  1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Dean  Greenwalt.  Multiple  Housing 
Servicing  Officer,  Multi-Family  Housing 
Servicing  and  Property  Management 
Division,  Room  5321 -S,  Farmers  Home 
Administration,  14th  and  Independence 
Avenue,  S.W.,  Washington,  D.C.  20250. 
Telephone:  (202)  382-1615. 
SUPPUnNENTARY  INFORMATION: 

This  final  action  has  been  reviewed 
imder  USDA  procedures  established  in 
Secretary's  Memorandimi  1512-1  which 
implements  Executive  Order  12291  and 
has  been  determined  to  be  nonmajor.  It 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 


enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  instruction  does  not  directly 
affect  any  FmHA  programs  or  projects 
which  are  subject  to  A-95  clearinghouse 
review. 

CFDA  numbers  and  titles:  10.405  Farm 
Labor  Housing  Loans  and  Grants,  10.411 
Rural  Housing  Site  Loans,  10.415  Rural 
Rental  Housing  Loans. 

This  action  requires  no  increase  in 
costs  to  the  Government  or  tlte  public. 
There  is  no  impact  on  proposed  budget 
levels,  and  funding  allocations  will  not 
be  affected  because  of  this  action.  We 
have  determined  that  this  regulation 
maximizes  net  benefit  to  society  at  the 
lowest  net  cost. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1901, 
Subpart  G,  "Environmental  Impact 
Statements".  It  is  the  determination  of 
FmHA  that  the  proposed  action  does  not 
constitute  a  Federal  action  significantly 
affecting  the  quahty  of  the  human 
environment  and  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  Pub.  L  19-190,  an  Environmental 
Impact  Statement  is  not  required. 

FmHA  revises  and  redesignates  its 
regulations  on  security  servicing  for 
multiple  family  housing  loans  from 
Subpart  C  of  Part  1861  to  a  new  Subpart 
B  of  Part  1965.  This  regulation 
consolidates  the  security  servicing 
activities  relating  to  the  rural  rental 
housing  (RRH),  rural  cooperative 
housing  (RCH),  farm  labor  housing  (LH), 
and  rural  housing  site  (RHS)  loan 
programs  and  prescribes  servicing 
actions  not  adequately  addressed  by  the 
current  Agency  servicing  procedures 
which  it  replaces  and  coincides  with 
program  authorizations  currently 
implemented. 

The  regulations  relative  to  security 
servicing  which  are  being  replaced  were 
issued  in  1965  and  are  inadequate,  often 
requiring  special  authorization  from  the 
National  Office  for  certain  routine 
servicing  functions.  These  security 
servicing  regulations  are  now  consistent 
with  the  reassigmnent  of  responsibility 
for  these  loans  from  the  FmHA  County 
Office  to  the  FmHA  District  Office. 
FmHA  loans  will  be  serviced  according 
to  the  sectirity  instruments  of  the  loan  in 
a  manner  which  will  assure  that  the  long 
term  loan  objectives  are  met  and  are 
consistent  with  the  respective  loan 
program  requirements. 

These  regulations  will  also  improve 
the  Agency's  abihty  to  assure  the 
continued  availability  of  the  facilities 
financed  under  the  FmHA  nraltiple 
hoDsing  programs  to  eligible  users. 
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The  alternatives  to  issuance  ^tbese 
regulatioDS  which  were  considered 
included  not  changing  existing 
regulations,  partial  revision  of  selected 
portions  of  the  current  regulations,  and 
allowing  each  FmHA  State  Office  to 
establish  procedures  consistent  with 
local  iwactices.  Each  of  these 
alternatives  was  rejected  because  it  did 
not  promote  efficiency  in  Agency 
operations,  assure  long  term  compliajDce 
with  the  objectives  for  which  the  FmHA 
assistance  was  provided,  and  could  lead 
to  a  proliferation  of  regulations  and 
requirements  more  stringent  than 
necessary  and  confusing  to  the  public 
especially  borrowers  with  operations  in 
more  than  one  jurisdiction.  On  this 
basis,  the  Agency  has  determined  that 
the  chosen  alternative  maximized  the 
net  benefit  to  society  at  the  lowest  net 
cost 

On  October  2. 1981  FmHA  published 
in  the  Federal  Register  (46  FR  48693]  a 
notice  of  proposed  rulemaking  setting 
forth  the  proposed  changes  in  the 
regulations.  Interested  parties  were 
given  the  opportunity  to  submit,  not 
later  than  December  1, 1981  any 
comments,  views,  or  recommendations 
regarding  the  proposed  changes. 

During  the  public  comment  period  33 
individuals  and  organizations  submitted 
comments.  An  adc^tional  6  comments 
were  received  shortly  after  the  closing 
date. 

The  final  rule  contains  revisions  to  the 
proposed  rule  whidi  reflect  FmHA's 
consideration  of  the  comments  received 
as  well  as  other  information  available  to 
FmHA.  The  final  regnlation  also  reflects 
recent  experiences  between  borrowers 
and  the  FmHA  staff  at  die  District, 
State,  and  National  levels.  The  following 
is  a  discussion  of  tiie  comments  received 
and  the  significant  changes  made: 

§  1965.52.  One  comment  was  received 
requesting  the  definition  of  District 
Director  be  expanded  to  inchide  the 
Area  Loem  Supervisor  for  Alaska.  We 
concur  with  this  comment  and  have 
incorporated  it  as  well  as  expanded  the 
definition  to  include  Island  Directors  for 
HawaiL 

§  1965.55.  It  was  suggested  the  amount 
of  approval  authority  for  the  State 
Director  be  clarified.  This  suggestion  has 
been  incorporated  to  be  consistent  with 
specific  loan  program  authcuizations. 

§  1965.58.  Three  comments  were 
received  questioning  the  ability  of  the 
District  Director  to  provide  tedmical 
guidance  to  multiple  housing  borrowers. 
However,  FmHA  is  providing  training  to 
State  and  District  staffs  and  we  believe 
adequate  guidance  is  available  from  the 
State  Director's  staff  to  supplement  the 
District  Office  in  providing  the  technical 
guidance  needed. 


§  1965SL  One  comment  was  received 
suggesting  FmHA  permit  leasing  of  RRH 
and  LH  projects  to  other  nonprofit 
organizations,  limited  equity 
cooperatives,  and  limited  partnershipc. 
This  change  will  not  be  made  since  one 
of  the  basic  digibihty  requirements  to 
obtain  these  loans  is  the  borrowCT's 
intention  to  own  and  operate  the  project 
for  the  purposes  for  which  the  loan  was 
made. 

§  1965.63.  Several  comments  were 
received  suggesting  this  paragraph  be 
revised  to  clarify  the  information  needed 
to  admit  limited  partners  in  a  limited 
partnership  with  or  without  FmHA 
consent  This  section  has  been  revised 
to  establish  consistency  with  specific 
loan  program  regulations  and  the 
agreements  execnted  to  secure  the 
indebtedness. 

§  1965.65.  Comments  on  this  secti<m 
indicated  that  the  proposed  rj'e  was 
unclear  and  would  prevent  the  resale  of 
RRH  projects  at  a  fair  market  value. 
Comments  also  suggested  that  payment 
of  equity  to  the  transferee  and  the 
subsequent  increase  in  the  return  of 
investment  would  be  disadvantageous 
to  the  tenants.  It  was  further  suggested 
transfers  be  allowed  when,  "not  to  die 
tenants'  or  Government's  detriment", 
that  additional  explanation  of  the 
transfer  terms  be  included,  and  that 
budgets  and  tenant  certifications  be 
direcdy  assumed  by  the  transferee. 
Additionally,  individual  comments  were 
received  suggesting  that  transfers  be 
made  to  ineligible  appbcants  only  after 
the  State  Director  has  canvassed  all 
other  potentially  eligible  applicants,  that 
junior  liens  on  the  project  be  allowed  to 
secure  equity  payments  to  the 
transferor,  that  transfers  only  to  obtain 
equity  not  be  allowed,  that  all  transfer 
made  only  to  obtain  equity  be  made 
subject  to  the  prepayment  restrictions, 
and  that  FmHA  authorize  the  expanded 
use  of  deep  subsidy  payments  (Rental 
Assistance]  to  assist  tenants  in  projects 
where  the  transfer  is  made  to  obtain 
equity  and  the  transferee's  initial 
investment  increases  causing  the  rents 
to  increase. 

Based  on  these  comments  diis  section 
was  clarified  to  permit  the  transfer  of 
projects  for  equity  but  not  to  increase 
the  amount  of  initial  investment  This 
will  reduce  impact  of  transfers  of 
ownership  on  tenants  cinrently  in  the 
project  It  has  also  been  clarified  to 
specifically  allow  the  transferee  to 
utilize  the  current  tenant  certifications. 
The  position  on  equity  payments  has 
been  clarified  to  allow  greater  flexibility 
for  the  transferor  and  transferee  to 
negotiate  the  equity  payments,  provided 
neither  the  project  nor  project  income 
are  encumbered. 


Other  suggestions  woe  not  adopted 
due  to  the  additional  restrictions  they 
would  place  on  the  transferor  and 
transferee,  or  doe  to  the  increased  costs 
to  the  Government  and  the  need  for 
increased  involvement  by  FmHA  in  the 
transfer  process. 

§  1985.M.  Three  comments  were 
received.  It  was  suggested  that 
consohdation  authorities  be  expanded 
to  permit  consolidation  of  all  loans  in 
the  market  area  including  those  on 
scattered  sites,  without  transfer  of  title, 
and  that  the  loans  be  consolidated  at  the 
highest  interest  rate  of  any  existing  loan 
being  consolidated.  These  suggestions 
were  not  adopted  since  we  beUeve  there 
is  sufficient  flexibility  to  accomplish  the 
intended  purposes  of  consobdatioa. 
.Also  consohdation  of  scattered  projects 
in  the  market  area  is  not  practical  since 
each  project  has  already  estabfished  an 
independent  identity.  Consolidation  of 
loans  is  only  practical  at  the  time  of 
transfer  or  new  terms  because  a  new 
account  will  be  estabUshed  for  the 
specific  borrower. 

§  1965.70.  Comments  received 
suggested  reamortization  be  allowed  at 
less  than  the  thresholds  established. 
This  suggestion  was  rejected  because 
the  insignificant  difference  in  the  rental 
rates  which  would  be  passed  on  to  the 
tenants  as  a  result  of  the  reamortization 
negate  the  possible  limited  benefits  to 
the  borrower. 

§  1965.75.  This  section  has  been 
revised  to  clarify  the  actions  necessary 
to  obtain  the  services  of  management 
agents  or  caretakers  for  abandoned 
projects. 

§1965.77.  One  comment  received 
suggested  this  section  be  expanded  to 
include  utility  easements.  It  was 
rejected  on  the  basis  that  utibty 
easements  are  generally  established 
prior  to  approval  of  the  loan  and  dius 
considered  when  determining  the 
market  vahie.  Subsequent  utility 
easements  serving  other  than  the  project 
could  diminish  die  market  rahie  oJT  the 
security  and  would  therefore  require 
adequate  compensation  before  being 
authorized. 

§  1965.79.  This  section  was  revised  to 
clarify  the  conditions  for  sobordination 
of  LH  and  RRH  loans. 

§  1965.35.  Three  comments  were 
received  suggesting  that  quarterly 
delinquency  reports  be  provided  to  the 
District  Office.  Presently,  these  reports 
are  provided  to  the  FmHA  State  Office 
for  program  monitoring  and  the 
information  passed  on  to  the  District 
Office  for  in^ilementation  of  the 
appropriate  followup  or  servicing  action. 
No  further  actimi  is  planned  because  the 
proposed  regulations  were  consistent 
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with  current  agency  policies  and 
procedures. 

§  1965.90.  Three  comments  were 
received.  This  section  will  not  be 
changed  to  require  additional 
restrictions  on  the  prepayment  of  PmHA 
accounts.  All  loans  approved  after 
December  21, 1979  will  remain  subject  to 
the  prepayment  restrictions  as 
established  to  prevent  any  increase  in 
the  public  reporting  burden  or  unduly 
restrict  free  enterprise.  Tenants  who 
may  be  displaced  as  a  result  of 
prepayment  will  continue  to  be  offered 
priority  occupancy  rights  in  other  FmHA 
financed  projects. 

List  of  Subjects 

7  CFR  Part  1861 

Grant  programs — Housing  and 
community  development.  Loan 
programs— Housing  and  community 
development.  Reporting  requirements. 
Rural  areas. 

7  CFR  Part  1872 

Foreclosure,  Loan  programs — 
Agriculture,  Rural  areas. 

7  CFR  Part  1965 

Administrative  practice  and 
procedure,  Loein  programs — Housing 
and  conmiunity  development.  Low  and 
moderate  income  housing.  Rental 
housing.  Mortgages,  Rural  areas. 

Therefore,  for  the  reasons  stated 
above,  Chapter  XVIII  of  Tide  7,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1861— ROUTINE 

1.  Sections  1861.41—1861.48  (Subpart 
C)  are  Redesignated  as  Subpart  B  of  Part 
1965  and  revised. 

PART  1872— REAL  ESTATE  SECURITY 

Subpart  A— Servicing  and  Liquidation 
of  Real  Estate  Security  for  Loans  to 
Individuals  and  Certain  Note-Only 
Cases 

2.  Paragraph  (a)  of  9  1872.1  is  revised 
to  read  as  follows: 

91872.1    QenwaL 

(a)  Purpose.  The  purpose  of  this 
subpart  is  to  delegate  authority  and 
prescribe  policies  and  procedures  for 
servicing  and  liquidating  real  estate 
security  for  Farmers  Home 
Administration  (FmHA)  loans  to 
individuals,  including  loans  on  leasehold 
interests,  and  certain  note-only  cases, 
except  Rural  Rental  Housing  (RRH)  and 
Labor  Housing  (LH)  loans  to  individuals 
or  to  Business  and  Industrial  (B&I) 
loans.  This  subpart  does  not  apply  to 


loans  subject  to  an  FmHA  Contract  or 
Guarantee. 


PART  19e5-REAL  PROPERTY 

3.  Subpart  C  of  Part  1861  is  revised 
and  redesignated  to  a  new  Subpart  B  of 
Part  1965  which  reads  as  follows: 


Sutipart  B— SwMjrIty  Smvidng  for  Multiple 

Hotraing  Loans 

Sec. 

1965.51 

General 

1965.52 

Definitions. 

1965.53—1965.54    [Reservedl 

1965.55 

Authority  of  State  Director. 

1965.56—1965.57    [Reserved] 

1965.58 

Responsibilities. 

1965.59—1965.80    [Reserved] 

1965.61 

General  loan  servicing 

requirements. 

1965.62 

[Reserved] 

1965.63 

Issuance  or  transfer  of  stock,  or 

change  in  membership  or  membership 

interest  in  organizations  indebted  to 

FmHA. 

1965.64 

[Reserved] 

1965.65 

Transfer  of  real  estate  security  and 

assumption  of  loans. 

1965.66—1965.67    [Reserved] 

1965.68 

Consolidation. 

1965.69 

[Reserved] 

1965.70 

Reamortization. 

1965.71 

[Reserved 
Deceased  borrower. 

1965.72 

1965.73 

Bankruptcy  and  insolvency. 

1965.74 

Divorce  actions. 

1965.75 

Abandonment. 

1965.76 

[Reserved] 

1965.77 

Consent  to  sale  or  other  disposition 

of  security  property. 

1965.78 

[Reserved] 

1965.79 

Subordinations. 

1965.80 

[Reserved] 

1965.81 

Severance  agreements. 

1965.82 

[Reserved] 

1965.83 

Consent  to  junior  liens. 

1965.84 

[Reserved] 

1965.85 

Default  and  liquidation. 

1965.86 

[Reserved] 

1965.87 

Miscellaneous  security. 

1965.88 

[Reserved] 

1965.89 

Obtaining  additional  security  for 

inadequately  secured  loans. 

1965.90 

Payment  in  full. 

1965.91 

Servicing  loans  in  fonnerly  eligible 

areas. 

1965.92—1965.93    [Reserved] 

1966.94 

State  Supplements. 

1965.95 

[Reserved] 

1965.96 

Nondiscrimination. 

1965.97 

Exception  authority. 

1965.98-1965.100    [Reserved] 

Exhibit  A— Notice  of  Prepayment 

Subpart  B— Security  Servicing  for 
Multiple  Housing  Loans 

9  1965.51    Q*n»raL 

This  Subpart  prescribes  the  policies, 
procedures,  and  authorizations  for 
servicing  and  liquidating  all  Farmers 
Home  Administration  (FmHA)  multiple 


housing  type  loans  and  labor  housing 
grants.  These  loans  include  Rural  Rental 
Housing  (RRH),  Rural  Cooperative 
Housing  (RCH).  Rural  Housing  Site 
(RHS),  and  Farm  Labor  Housing  (LH). 
The  servicing  functions  described  in  this 
Subpart  are  for  the  piupose  of  assisting 
the  borrower  in  meeting  the  objectives 
of  the  loan,  repaying  loans  on  schedule, 
complying  with  FmHA  agreements  and 
regulations,  protecting  the  interest  of 
FmHA,  and  maintaining  the  security 
property.  Borrowers  will  be  required  to 
pay  their  debts  to  the  FmHA  and  other 
creditors  according  to  their  agreements. 
Borrowers  shall  be  required  to  operate 
their  facilities  according  to  FmHA 
regulations  and  applicable  State  and 
local  laws  and  regulations.  State 
Directors  with  the  assistance  of  OGC 
should  issue  necessary  State 
Supplements  to  assure  compliance  with 
State  laws.  After  careful  analysis,  any 
borrower  in  default  who  does  not 
evidence  prospects  of  attaining    r 
successful  operations  within  a 
reasonable  time  will  have  its  loan 
liquidated  according  to  authorizations 
contained  in  this  Subpart  and  Subpart  A 
of  Part  1955. 

91965.52    DeflnHions. 

(a)  FmHA.  'TmHA"  means  die  United 
States  of  America  acting  through  the 
Farmers  Home  Administration:  it  also 
includes  FmHA's  predecessor  agencies. 

(b)  OGC.  "OGC"  means  the  Regional 
Attorney  or  the  Attorney  in  charge  in 
the  field  office  of  the  Office  of  the 
General  Counsel  of  the  United  States 
Department  of  Agriculture. 

(c)  Servicing.  "Servicing"  includes  the 
broad  scope  of  activities  undertaken  by 
FmHA  to  see  that  the  objectives  of  the 
loan  are  carried  out;  to  assure 
compliance  with  the  respective  policies, 
procedures  and  authorizations  set  forth 
for  each  respective  loan  program;  or  to 
bring  to  a  successful  conclusion  each 
loan  or  grant  made  by  FmHA  through 
transfer,  sale,  reamortization,  payment 
or  liquidation. 

(d)  Borrowers.  "Borrowers"  means  all 
individuals,  partnerships,  cooperatives, 
trusts,  pubUc  agencies,  private  or  public 
corporations  and  other  organizations 
which  have  received  a  loan  or  grant 
from  FmHA  for  LH.  RRH,  RCH,  or  RHS 
purposes. 

(e)  Governing  body.  "Governing 
body"  means  those  elected  or  appointed 
officials  of  an  organization  or  pubUc 
agency  type  borrower  responsible  for 
the  operations  of  the  project. 

(f)  District  Director.  For  the  purpose 
of  this  Subpart  the  term  also  includes 
the  Assistant  District  Director,  and  other 
qualified  District  Staff  who  may  be 
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delegated  responsibilities  tinder  this 
SubpaM  according  to  the  provisions  of 
Subpart  F  of  Part  2006  (available  in  any 
FmHA  office).  In  the  case  of  LH  loans 
still  being  serviced  in  the  County  Office, 
this  definition  also  includes  qualified 
County  Office  staff.  This  definition  also 
includes  the  Area  Supervisor  and  Island 
Directors  and  other  qualified  members 
of  their  staff  in  Alaska  and  Hawaii, 
respectively. 

(g)  Note.  "Note"  includes  any  note, 
bond,  assinnption  agreement,  or  other 
evidence  of  indebtedness,  including  the 
obligations  of  labor  housing  grant  only 
recipients  operating  under  a  grant 
agreement.  All  LH  grant  only  recipients 
will  be  serviced  in  strict  accordance 
with  their  grant  agreement,  appropriate 
program  regulations,  and  this  Subpart. 

(h)  Mortgage.  "Mortgage"  includes 
deeds  of  trust  and  similar  real  estate 
security  instruments  and  where 
appropriate  chattel  security  instruments. 

(i)  Cose  file.  "Case  file"  includes  the 
total  cumulative  records  concerning  a 
borrower. 

§§1965.53—1965^    [Reserved] 

§1965.55    Authority  of  Stat*  Director. 

(a)  Each  State  Director  is  authorized 
to  perform  the  following  functions  upon 
determining  that  the  action  will  not  be 
to  the  financial  detriment  of  FmHA: 

(1)  Require  additional  security  in 
accordance  with  S  1965.89  of  this 
Subpart. 

(2)  Require  borrowers  to  carry 
insurance  of  the  types  and  amounts 
determined  necessary  on  property 
mortgaged  to  the  FmHA.  Evidence  of 
insurance  is  required  for  Multiple 
Housing  loans  according  to  the 
provisions  of  Subpart  A  of  Part  1806 
(FmHA  Instruction  428.1). 

(3)  Approve  the  issuance  or  transfer  of 
stock,  change  or  transfer  of  membership, 
admittance  of  new  or  substitute 
partners,  or  withdrawal  of  partners  fix)m 
a  partnership,  provided  the  State 
Director  determines  that  the 
requirements  of  {  1965.63  of  this  Subpart 
have  been  met,  and  that  the  change  will 
not  jeopardize  the  successful  operation 
of  the  project,  the  soundness  of  the  loan, 
or  the  ellgibihty  of  the  borrower. 

(4)  Approve  transfers  with  assumption 
of  FmHA  loan  accounts  when  all 
development  has  been  completed  and 
the  unpaid  principal  balance  and 
accrued  interest  does  not  exceed  the 
State  Director's  loan  approval  authority 
as  set  forth  in  Subpart  A  of  Part  1901  for 
the  type  of  loan(8)  involved.  Transfers 
will  be  processed  according  to  S  1965.65 
of  this  Subpart. 

(5)  Approve  the  reamortization  of 
FmHA  indebtedness  that  is  within  the 


State  Director's  loan  approval  authority 
as  set  forth  in  Subpart  A  of  Part  1901  for 
the  type  of  loans  involved  according  to 
the  provisions  of  S  1965.70  of  this 
Subpart. 

(6)  Consent  to  the  sale,  exchange,  or 
release  of  security  property  according  to 
the  applicable  provisions  of  5  1965.77  of 
this  Subpart 

(7)  Accept  prepayment  of  RRH,  RCH 
and  LH  loans  subject  to  the  provisions 
of  §  1965.90  of  this  Subpart 

(8)  Approve  subordination  of  FmHA 
lien  position  if  the  total  debt  against  the 
seciuity  after  the  transaction  is  within 
the  State  Director's  approval  authority 
as  set  forth  in  Subpart  A  of  IPa^-l  1901  for 
the  type  of  loan(8)  involved  according  to 
the  provisions  of  §  1965.79  of  this 
Subpart 

(9)  Approve  requests  from  borrowers 
for  the  creation  of  additional 
indebtedness  on  the  security  property. 
These  approvals  must  take  into  account 
the  provisions  of  loan  resolutions  or 
other  agreements  with  FmHA  and  other 
existing  creditors.  If  the  proposed 
additional  debt  would  make  the  total 
outstanding  obligations  of  the  borrower 
exceed  the  FmHA  loan  approval  limit  of 
the  State  Director  as  set  forth  in  Subpart 
A  of  Part  1901.  the  borrower's  request 
complete  documentation,  and  the  State 
Director's  recommendations  must  be 
sent  to  the  National  Office  for  prior 
review  and  authorization  to  approve. 

(10)  Renew  existing  security 
instruments  after  consulting  with  OGC 

(11)  Approve,  with  the  concurrence  of 
OGC  changes  in  a  borrowers  legal 
organization  such  as  revisicms  to 
certifications  of  limited  partnership, 
partnership  agreements,  articles  of 
incorporation  or  charter,  bylaws,  or  trust 
agreements  when  the  changes  proposed 
will  promote  better  borrower 
organization  and  business  operation, 
and  will  not  adversely  affect  the 
repajTnent  of  the  loan,  impair  the 
security  rights  of  the  FmHA,  or  make  the 
borrower  ineUgible  for  FmHA  loan  or 
grant  assistance. 

(12)  Approve  the  borrower's 
execution,  extension,  renewal, 
modification,  or  cancellation  of 
contracts  of  typ>es  not  covered 
elsewhere  in  {  1965.55  when  the  State 
Director,  with  the  legal  advice  of  OGC, 
determines  that  the  action  is  in  the  best 
interest  of  both  the  borrower  and  the 
FmHA;  and,  in  the  case  of  RRH.  RCH. 
and  LH  projects,  will  not  be  detrimental 
to  the  tenants. 

(13)  Approve  the  extension  or 
expansion  of  facilities  and  services 
when  the  action  will  best  serve  the 
interest  of  both  the  borrower  and  the 
FmHA.  and  will  not  be  in  conflict  with 


the  FmHA  regulation  under  which  the 
loan  was  made. 

(14)  Approve  the  lease  of  security 
property  according  to  §  1965.61(e)  of  this 
Subpart. 

(b)  The  State  Director  may  reject  any 
servicing  request  not  in  accordance  with 
the  guidelines  of  this  Subpart 

(c)  Any  borrower  directly  and 
adversely  affected  by  action  under  this 
subpart  villi  be  granted  the  appropriate 
appeal  rights  according  to  Subpart  B  of 
Part  1900.  Any  authority  not  speciScally 
delegated  to  tfie  State  Director  may  be 
requested  from  the  National  Office.  The 
requests  must  be  submitted  in  writing  to 
the  National  Office  for  prior 
authorization  and  must  be  consistent 
with  the  intent  and  requirements  of  each 
respective  loan  program.  The  request 
will  be  accompanied  by  the  complete 
docket  and  the  State  Director's  specific 
recommendations. 


1965.56—1965^    [\ 


1 


§1965.58    ResponsttXHtiM. 

(a)  District  Directors.  (1)  Keeping 
sufficiently  informed  of  ihe  borrower's 
operations  to  know  whether  they  are 
operating  successfully  and  complying 
with  their  obligations  to  the  FmHA. 

(2)  Furnishing  borrowers  with 
information,  notices,  reminders,  advice 
and  assistance,  and  taking  other  actions 
regarding  the  loan  obligations  and 
compliance  therewith  as  consid^ed 
necessary  to  determine  whether 
borrowers  are  operating  successfully, 
are  complying  with  their  loan 
obligations,  and  are  likely  to  continue 
with  compliance. 

(3)  Promptly  reporting  to  the  State 
Director  the  failure  of  any  borrower  to 
comply  with  the  terms  and  conditions  of 
its  agreements  with  FmHA  after 
noncompliance  has  been  brought  to  the 
attention  of  the  borrower  and 
recommended  corrective  action  has  not 
be  taken. 

(4)  Furnishing  training  and  technical 
guidance  not  readily  available  through 
other  sources  to  borrowers  to  protect  the 
FmHA's  interests.  This  training  and 
guidance  may  relate  to  business 
operations,  project  management 
personnel  training,  membership 
activities,  or  any  other  phase  which 
vitally  affects  the  borrower's  operations. 

(5)  Maintaining  the  Management 
System  Card  System  according  to 
Subpart  A  of  Part  1905  (available  in  any 
FmHA  office)  to  assure  prompt 
compliance  by  borrowers  with  FmHA 
requirements  relating  to  repayments, 
budgets  and  reports,  taxes,  insurance 
and  bond  renewals,  reports  required  by 
State  law  or  regulations  as  indicated  in 
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State  Supplements,  security  instrument 
expirations,  and  other  items  of  loan  and 
security  servicing. 

(6)  Maintaining  the  official  borrower 
case  files  according  to  the  requirements 
of  Subpart  A  of  Part  2033  (available  in 
any  FmHA  office). 

(7)  Prompt  collection  of  loan 
obligations  to  the  FmHA  and  servicing 
security  for  those  loans. 

(b)  State  Directors.  (1)  Coordinating 
and  directing  loan  servicing  activities 
relating  to  borrowers  and  performing 
other  functions  as  prescribed  by  this 
Subpart. 

(2)  Designating  appropriate  State  staff 
member(s}  responsible  for  loan 
servicing,  appraising  and  for  providing 
District  Directors  with  technical 
guidance,  training  and  follow-up 
supervision  to  service  loans. 

(3)  Administrative  follow-up  to 
ascertain  that  District  Directors  carry 
out  their  responsibilities. 

(4)  Coordination  with  OGC. 

(5)  Maintaining  necessary  liaison  with 
State  and  local  officials. 

§§1965.59—1965.60    [Reserved] 

§  1965.61    Qeneral  loan  eervicing 
rac|uireinent4. 

(a)  Payments.  Payments  will  be 
handled  according  to  the  applicable 
provisions  of  Subparts  A  and  B  of  Part 
1951,  and  Subparts  D  and  E  of  Part  1944. 

(b)  Borrower  reports,  audits,  and 
analyses.  Borrower  reports,  audits,  and 
analyses,  including  the  approval  or 
disapproval  of  annual  operating 
budgets,  requests  for  rent  increases,  and 
occupancy  problems  will  be  processed 
and  handled  according  to  Subpart  C  of 
Part  1930. 

(c)  Maintenance.  Project  maintenance 
is  of  utmost  importance.  All  projects 
must  be  adequately  maintained  not  only 
to  protect  the  Govenunent's  interest  but 
also  to  attract  potential  clients  (tenants 
for  rental  projects,  purchasers  for  RHS]. 
Maintenance  should  be  reviewed  during 
each  supervisory  visit  and  appropriate 
reconunendations  made  to  the  borrower. 
The  District  Director  will  inspect  the 
real  estate  security  as  required  by 
Subpart  C  of  Part  1930. 

(d)  Actions  by  third  parties  affecting 
FmHA  security.  Cases  including  third 
party  action  will  be  handled  according 
to  the  provisions  of  S  1872.2(c)  of 
Subpart  A  of  Part  1872  (Paragraph  II C 
of  FmHA  Instruction  465.1),  except  that 
references  to  the  County  Supervisor 
shall  be  construed  to  mean  District 
Director  when  appUed  to  multiple 
housing  type  programs. 

(e)  Lease  of  security  property.  The 
leasing  of  property  (except  to  tenants  for 
specific  program  purposes)  serving  as 


security  for  multiple  housing  loans  and 
grants  other  than  as  indicated  in  this 
Section  is  not  authorized.  Approval  of 
leases  by  the  State  Director  is 
authorized  in  the  following  cases: 

(1)  Leases  to  public  housing 
authorities.  RRH  or  RCH  borrowers  may 
be  permitted  to  continue  leasing  all  or 
part  of  the  housing  facilities  to  a  housing 
authority  with  the  benefits  of  the  HUD 
Section  23  leasing  program  as  the  leases 
are  renewed.  No  new  leases  will  be 
entered  into.  The  lease  will  be  on  a  form 
provided  by  the  housing  authority  and 
must  be  on  terms  that  will  enable  the 
borrower  to  continue  the  objectives  of 
the  loan  and  make  payments  on 
schedule. 

(2)  Lease  of  a  portion  of  the  security 
property.  When  the  RRH  or  RCH 
borrower  will  continue  to  operate  the 
facilities  for  the  purpose  for  which  the 
loan  or  grant  was  made,  the  State 
Director  or  his/her  designee  may 
approve  the  leasing  of  related  facilities 
such  as  laundries,  commissary  stores, 
recreational  facilities  and  community 
buildings,  subject  to  the  applicable 
provisions  of  S  1944.212  of  Subpart  E  of 
Part  1944  and  according  to  the  following 
conditions: 

(i)  The  lease  is  advantageous  to  the 
borrower  and  the  tenants,  and  will  not 
impair  the  Government's  interest. 

(ii)  The  amount  of  the  consideration  is 
adequate.  The  consideration  must  be 
sufficient  to  pay  all  prorated  expenses 
and  the  prorated  part  of  the  loan 
amortization  at  the  note  rate  of  interest. 

(iii)  The  lease  should  provide  for 
restoration  of  the  leased  space  to  its 
original  condition  or  a  condition 
acceptable  to  the  owner  and  FmHA. 

(iv)  Consent  to  the  lease  shall  not 
exceed  one  year  at  a  time. 

(v)  If  foreclosure  action  has  been 
approved,  consent  to  lease  and  use  of 
proceeds  will  be  granted  only  under 
directions  from  OGC  or  the  U.S. 
Attorney  as  appropriate. 

(vi)  When  another  lienholder's 
mortgage  requires  consent  of  that 
lienholder  to  a  lease,  written  consent 
will  be  obtained  prior  to  FmHA 
approval  of  the  lease, 

(vii)  The  authority  to  approve  the 
lease  of  laimdry  facilities  may  be 
redelegated  in  writing  to  the  District 
Director  by  the  State  Director. 

(3)  Mineral  leases.  Mineral  leases  will 
be  handled  according  to  §  1872.8(d)  of 
Subpart  A  of  Part  1872  (Paragraph  VIII  D 
of  FmHA  Instruction  465.1)  except  that 
all  references  to  County  Supervisor  will 
be  construed  to  mean  District  Director 
when  applied  to  the  Multiple  Housing 
Programs, 

(4)  Processing.  When  a  borrower 
requests  consent  to  lease  a  portion  of 


the  security  property  or  the  District 
Director  discovers  that  the  borrower  is 
leasing  the  security  without  consent. 
Form  FmHA  465-1,  "Application  for 
Partial  Release,  Subordination  or 
Consent,"  will  be  prepared. 

(i)  The  form  will  show  the  terms  of  the 
proposed  lease  and  will  specify  the  use 
of  proceeds,  including  any  proceeds  to 
be  released  to  the  borrower. 

(ii)  The  form  will  be  submitted  to  the 
State  Director,  along  with  a  copy  of  the 
lease,  official  borrower  case  files,  the 
District  Director's  comments  and 
recommendations,  and  any  other 
information  pertinent  to  the  transaction. 

(iii)  The  State  Director  will  review  the 
material,  obtain  the  guidance  of  OGC 
prior  to  indicating  approval  or 
disapproval  on  Form  FmHA  465-1,  and 
provide  additional  servicing  instructions 
to  the  District  Director. 

(f)  Consent  of  lienholders.  Before 
FmHA  consents  to  any  transaction 
which  affects  its  security  or  lien 
position,  the  written  consent  of  any 
other  lienholders  must  be  obtained.  The 
consent  will  include  an  agreement  on 
the  disposition  of  any  funds  resulting 
from  the  transaction  and  will  be 
consistent  with  the  respective  loan 
program  requirements. 

§1966.62    [ReMTVWl] 

§  1965.63    leeuance  or  transfer  of  stock,  or 
dwng*  in  membersttlp  or  memtMrshlp 
Interest  in  organixattons  Indebted  to  FmHA. 

Organizations  which  may  be  indebted 
to  FmHA  include,  but  not  limited  to,  (1) 
public  bodies,  (2)  broadly-based 
nonprofit  corporations,  (3)  nonprofit 
organizations  of  farmworkers,  (4) 
nonprofit  organizations  that  are  not 
broadly-based,  such  as  those  receiving 
LH  loans  prior  to  June  10, 1973,  or  those 
indebted  for  RHS  loans,  (5)  associations 
of  farmers,  (6)  consumer  cooperatives, 

(7)  profit  and  limited  profit  corporations, 

(8)  trusts,  (9)  profit  and  limited  profit 
partnerships,  and  (10)  limited 
partnerships.  This  section  describes  the 
policy  of  FmHA  in  approving  changes  of 
membership,  membership  interest,  or 
transfer  or  issuance  of  stock  in  these 
organizations,  to  determine  the 
continued  eligibility  of  the  borrower 
entity.  It  does  not  cover  the  sale  or 
exchange  of  title  to  the  security 
property. 

(a)  Broadly-based  nonprofit 
corporations  or  nonprofit  organizQtions 
of  farmworkers.  FmHA  consent  will  not 
be  required  for  broadly-based  nonprofit 
corporations  or  nonprofit  organizations 
of  fannworkers  indebted  to  FmHA  to 
change  or  transfer  membership.  Each 
organization,  however,  must  maintain 
the  number  and  type  of  members 
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required  by  its  Articles  of  Incorporation 
and  Bylaws.  Organizations  not 
maintaining  the  required  membership 
will  be  serviced  according  to  9  1965.63 
(d)  of  this  Subpart 

(b)  Other  organizations.  Other 
organizations  indebted  to  FmHA  may  or 
may  not  issue  stock.  They  are,  however, 
required  by  the  loan  agreement  or 
resolution  to  obtain  prior  FmHA  consent 
to  transfer  stock,  to  transfer  any  interest 
or  to  change  any  interest  in  the 
borrower.  Therefore,  when 
organizations  with  an  existing  loan 
request  FmHA  consent  to:  issue 
additional  stock;  transfer  stock;  change 
membership  or  membership  interests; 
admit  new  or  substitute  general  partners 
of  any  kind;  withdraw  general  partners 
of  any  kind;  alter  the  beneHciary  of  the 
trust;  or,  when  such  a  change  has  taken 
place  without  FmHA  consent,  the 
District  Director  shall  process  Form 
FmHA  485-1  for  submission  to  the  State 
Director.  The  State  Director  is 
authorized  under  {  1965.55  (a)  of  this 
Subpart  to  approve  or  disapprove  these 
transfers  or  changes  on  Form  FmHA 
465-1.  For  approval,  the  State  Director 
must  determine  that  the  following 
conditions  will  be  met: 

(1)  The  borrower  shall  provide  a 
Usting  showing  the  name,  address,  and 
percent  of  ownership  of  each  member, 
stockholder,  partner,  or  beneficiary  of  a 
trust  that  will  have  an  interest  in  the 
organization. 

(2)  All  new  or  substitute  general 
partners,  trustees,  members, 
stockholders,  or  beneficiaries  that  will 
hold  an  interest  in  the  organization  in 
excess  of  10  percent  must  submit  a 
current,  dated,  and  signed  financial 
statement  showing  assets  and  liabihties, 
with  information  on  the  status  and 
repayment  schedule  of  each  debt.  In  lieu 
of  a  financial  statement,  each  limited 
partner  in  a  limited  partnership  will 
submit  a  dated  and  signed  statement 
certifying  the  approximate  net  worth  of 
the  limited  partner.  All  financial 
statements  submitted  must  comply  with 
the  reporting  requirements  set  forth  in 
Exhibit  A-6  to  Subpart  E  of  Part  1944.  A 
resume  must  also  be  submitted,  together 
with  a  statement  setting  forth  any 
identity  of  interest  as  described  in 
Exhibit  A-fl  to  Subpart  E  of  Part  1944. 
The  resume  should  also  explain  the  past 
performance,  experience,  qualifications, 
and  abilities  of  the  individual  or 
organization  except  for  limited  partners 
in  a  limited  partnership,  who  are 
obtaining  an  interest  in  the  borrower 
organization. 

(3)  The  borrower  must  be  imable  to 
provide  the  housing  or  other  facilities 
from  its  own  resources  and  must  be 
unable  to  obtain  the  necessary  credit 


from  private  or  cooperative  sources  on 
terms  and  conditions  that  would  enable 
the  borrower  to  refinance  the  FmHA 
indebtedness  and  operate  the  project  for 
amounts  within  the  payment  ability  of 
those  eligible  to  occupy  the  housing  or 
benefit  from  the  project.  When  tenants 
are  benefiting  horn  any  FmHA  or  other 
Government  subsidy  program,  the 
continued  availability  of  the  subsidy 
will  be  considered  in  making  this 
decision.  For  profit  and  limited  profit 
organizations,  the  assets  of  the 
individual  general  partners,  members  or 
stockholders  will  also  be  considered. 

(4)  This  type  of  change  may  be 
permitted  if  the  State  Director 
determines  that  the  transaction  will  not 
adversely  affect  the  operations  of  the 
project.  Liens  may  not  be  taken  against 
the  security.  Payments  on  any  debt 
incurred  for  the  purchase  of  die  stock  or 
interest  in  the  organization  will  not  be 
considered  authorized  debt  payments 
and  will  not  be  included  in  project 
operations  as  a  budgeted  expense. 

(5}  In  the  case  of  the  sale  of  the 
interest  of  a  general  partner,  or  the 
admission  of  a  substitute  general 
partner,  in  either  a  limited  partnership 
or  a  general  partnership,  the  new  or 
substituted  general  partner  must  agree 
to  assume  the  responsibilities  and 
obligation  of  the  withdrawing  general 
partner  under  the  terms  of  the  FmHA 
promissory  note,  mortgage,  and  the 
borrower's  partnership  agreements.  This 
includes  the  assumptions  of  the  personal 
liability,  if  any,  of  the  withdrawing 
general  partner.  After  consulting  OGC 
the  State  Director  will  require  the  new 
or  substitute  general  partner  to  execute 
an  agreement  as  follows  for  inclusion  in 
position  5  of  the  official  case  file: 

ASSUMPTION  OF  WITHDRAWING 
PARTNERS  OBUGATIONS 

In  consideration  for  being  approved  by  the 
Fanner's  Hom«  Administration  (FmHA)  for 

admission  as  a  general  partner  into 

(the  partnership),  the  undersigned  hereby 
assumes  all  responsibilities  and  obligations 

of under  the  terms  of  the 

Partnership  Agreement  dated  ,  the 

terms  of  (a)  (all)  note(8)  or  assumption 

agreement(8]  dated in  the  respective 

amount(8)  of ,  and  the  terms  of  the 

FmHA  security  in8trument(8]  taken  on  the 

partnership  property  dated and  filed 

for  record  in  the office  at 

Document  No.  or  Book  and  Page  No. 

Date 

Signature  of  New  or  Substitute  Partner 
(6)  Any  stockholder,  member,  or 
partner  personally  liable  for  the  FmHA 
indebtedness  will  not  be  released  of 
liability  unless  the  new  stockholder, 
member,  or  partner  is  made  personally 


liable  for  the  FmHA  debt  on  an 
agreement  approved  by  OGC  and  the 
State  Director  determines  that  the  assets 
and  net  worth  of  the  new  stockholder, 
member,  or  partner  are  substantially  the 
same  as  or  greater  than  that  of  the  party 
to  be  released. 

(7)  The  State  Director  must  determine 
that  approval  of  the  transaction  will  not 
adversely  affect  the  FmHA  program  in 
the  area,  that  the  objectives  of  the  loan 
will  not  be  changed,  and  that  the 
successful  operation  of  the  project  will 
not  be  jeopardized.  In  making  this 
determination,  the  State  Director  must 
consider  the  past  performance, 
experience,  qualifications  and  abilities 
of  any  individual  or  organization 
obtaining  an  interest  in  the  borrower 
organization,  other  than  a  limited 
partner  in  a  limited  partnership. 
However,  the  past  performance, 
experience,  qualifications  and  abilities 
of  any  individual  or  organization  will  be 
considered  when  that  individual  or 
organization  is  obtaining  the  majority 
interest  of  the  limited  partners  in  a 
limited  partnership  and  the  partnership 
agreement  permits  the  limited  partners 
to  remove  and  replace  the  general 
partner  by  a  consensus  of  die  majority 
of  the  limited  partners. 

(6)  For  LH  loans  made  to  an 
association  of  farmers,  the  new  member 
(stockholder)  or  members  must  be 
eligible  farmers  as  described  in  Subpart 
D  of  Part  1944: 

(9)  For  loans  made  to  a  Trust,  any 
proposed  changes  in  the  beneficiary  will 
be  reviewed  by  OGC  for  compliance 
with  program  requirements  before  the 
State  Director  takes  action  on  the 
borrower's  request 

(c)  RCH  consumer  cooperatives. 
Changes  in  the  membership  of  RCH 
consumer  cooperative  borrowers  will  be 
processed  according  to  the  provisions  of 
the  Subscription  Agreement  and  the 
Occupancy  Agreement  (Exhibits  A  and 
B  to  FmHA  Instruction  444.7  (available 
in  any  FmHA  office)). 

(d)  Changes  in  required  membership 
number.  Should  the  minimtun  number  of 
required  members  in  any  organization 
fall  below  that  prescribed  by  their 
organizational  documents,  die  following 
actions  will  be  taken: 

(1)  The  ENstrict  Director  will  provide 
the  State  Director  with  a  complete 
written  report  of  the  circumstances 
including  the  organization's  plan  for 
obtaining  additional  membership  and 
the  continued  operation  of  the  project 
The  District  Director  should  submit  this 
report  only  after  he  or  she  has 
personally  met  with  the  governing  body 
and  found  that  they  will  not  be  able  ch* 
willing  to  comply  with  FmHA 
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requirements.  The  report  sfaould  be 
precise  and  include  recoaunendations 
on  further  servicing  actions. 

(2]  The  State  Directsr  will  review  the 
report  and  evaluate  the  adverse  eflsct 
the  nonoompliance  will  have  on  the 
loan.  If  it  appears  that  the  interest  of  the 
United  States  will  be  adversely  affected. 
the  State  Director  will  forward  the 
material  together  with  appropriate 
comments  and  recomaiendfltinns.  to  the 
Regional  Attorney  for  review  and 
guidance  in  the  continued  servicing  or 
liquidation  of  the  account  as 
appropriate.  The  State  Director  will 
provide  the  District  Director  with 
instructiens  for  servicing  the  account. 

(e)  Unauthorized  stock,  partneahip, 
or  membership  changes.  Unauthorized 
stock,  partnership,  or  membership 
changes  which  the  State  Director  cannot 
approve  under  the  conditions  of  this 
section  will  be  submitted  to  the  National 

Office  for  handling 
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§1965.96    TraiMtar  of  rml  estate  aeeiirtty 
and  assumption  of  loans. 

This  section  applies  when  there  is  an 
actual  transfer  of  title  to  the  security 
property  and  liability  for  the  FmHA 
indebtedness  is  assumed  by  an 
organizatioB  or  an  individiuJ  who  is  not 
presently  liable  for  the  debt  against  the 
security  property. 

(a)  General.  Borrowers  should  be 
properly  informed  during  loan 
processing  that  each  applicant  must 
have  the  ability  and  intention  to  own 
and  operate  the  proposed  housing 
PiOJect  for  the  purposes  for  which  the 
loan  is  made.  Only  RHS  loans  can  be 
approved  or  closed  for  applicants  that 
plan  to  sell  their  projects  within  a  ^ort 
period  of  time. 

(1)  When  the  mortgage  or  deed  of  trust 
requires  FmHA  consent  to  the  £ale  or 
other  transfer  of  real  estate  seourity.  the 
borrower  should  be  advised  sf  its 
prowsions.  Before  firm  agreements  are 
reached  between  the  bonrower  and  the 
proposed  purchaser  or  transferee,  the 
District  Director  should  be  contacted 
relative  to  the  proposed  sale  or  transfer. 

(2]  Proposed  tranafecs  must  benefit 
the  tenant  and  not  be  to  the  detriment  of 
the  Government  to  be  approved. 
Transfers  of  projects  solely  to  obtain 
equity  within  the  first  5  years  will  not  be 
authorized  unless  equity  fcon  the 
transfer  is  needed  to  remove  a  hardship 
which  would  have  forced  the  borrower 
out  of  operation  or  seriously  restricted 
the  borrower's  ability  to  successfully 
continue  operatloas  if  the  transfer  had 
not  been  approved.  All  RRH  trangfacees 
are  subject  to  these  provisions  if 
ownership  is  egaia  transferred  within  5 


years  of  their  assumption  of  the  FmHA 
loan.  LH  loans  will  only  be  transferred 
when  they  will  continue  to  be  used  to 
provide  housing  for  farm  laborers  as 
defined  in  Subpart  D  of  Part  1S44. 

(3)  If  a  prc^>osed  sale  will  not  result  in 
the  FmHA  account  being  paid  in  fuH,  the 
District  Director  will  explain  the  transfer 
requirements  of  this  section  as  they 
relate  to  the  transaction. 

(4)  In  all  cases,  the  purchaser  is 
required  to  provide  evidence  of  its 
inability  to  obtain  credit  elsewhere  on 
rates  and  terms  that  will  not  cause 
rental  rates  in  excess  of  what  low-  and 
moderate-income  tenants  could  afford. 

(b)  State  Director  authority.  The  State 
Director  is  authorized  under 
§  19e5.55(al[4]  of  this  Subpart  to 
approve  initial  and  subsequent  transfers 
to  eligible  and  ineli^ble  transferees 
with  an  appropriate  assumption  of  the 
FmHA  unpaid  loan  balance  when  the 
principal  amount  plus  accrued  interest  is 
within  the  State  Director's  loan  approval 
authority,  subject  to  the  following 
general  conditions  and  requirements: 

(1)  Transfers  will  be  made  to  either 
eligible  or  ineligible  applicants.  Eligible 
applicants  are  ttiose  applicants  meeting 
all  of  the  eligibility  criteria  as  defined  by 
the  appropriate  loan  program 
regulations.  Ineligible  applicants  are 
those  applicants  failing  to  meet  the 
eligibility  requirements  for  the 
respective  Joan  type.  Transfers  to 
eligible  applicants  will  receive 
perference  over  transfers  to  ineligible 
applicants,  provided  recovery  to  FmHA 
is  not  less  than  it  would  be  if  tfie 
transfer  were  to  an  ineligible  applicant. 

(i)  Transfers  to  eligible  applicants  will 
generally  be  completed  on  the  basis  of 
same  terms  tf  Are  loan  account  is  cuwent 
or  can  be  brought  current  when  the 
transfer  and  assumption  is  closed. 

(ii)  Eligible  applicants  assuming  loans 
which  are  delinquent  and  cannot  be 
brought  curent  at  the  time  of  closing, 
and  transfers  to  ineligible  applicants, 
will  be  transferred  on  the  basis  of  new 
terms. 

(2)  If  the  authorized  PmHA  appraiser 
determines  that  the  total  secured  FmHA 
debt(s]  exceeds  the  present  market 
value  di  the  security,  the  transferee  must 
assume  an  amount  at  least  equal  to  the 
present  market  value  less  aay  prior 
liens.  In  those  cases,  the  transferor  will 
not  t)e  released  from  liability  and  the 
remaining  debt  wiH  be  processed 
according  to  the  applicable  provisions  of 
Part  1864  {FmHA  Instruction  456.1). 
Otherwise,  the  transferee  will  assume 
the  total  FmHA  secured  debt(s). 
Secnrky  nust  be  adegaate  {or  the 
FmHA  indebtedness  being  assumed. 
Security  will  be  upgraded  if  necessary  to 
meet  FmHA  standards. 


(3)  The  transferor  should  not  receive 
any  equity  payment  unless  the  total 
unpaid  FniHA  indebtedness  is  assumed, 
all  real  estate  taxes  are  cnirent  and  the 
FmHA  loan  payment  and  reserve 
account  is  on  schedule  at  the  time  of 
transfer,  less  any  authorized 
withdrawals.  Any  equity  payment  due 
the  transferor  should  be  paid  in  cash  at 
the  time  of  transfer  or,  if  paid  on  terms, 
the  terms  and  conditions  must  be 
docim:iented  in  the  file  and  the 
transferee  must  be  able  to  show  tfiat  the 
obligations  can  be  met  from  outside 
sources  of  income  without  jeopardizing 
the  operation  of  the  project.  Aziy  equity 
payment  to  be  made  on  terms  ^hafl  not 
be  considered  an  authorized  debt 
payment  of  the  project.  Furthermore, 
any  equity  payment  which  includes  an 
unsecured  note  is  not  authorized  unless 
the  approval  official  determines: 

(i)  No  rental  income  will  be  used  to 
make  payments  on  the  note. 

(ii)  No  hens  will  attach  either  to  the 
secured  property  or  to  revenue  from 
operation  of  the  property. 

(iii)  An  assignment  of  project  income 
will  be  taken  by  FmHA  as  additional 
security  with  the  advice  and  guidance  of 
OGC. 

(ivj  The  reserve  accoimt  is  current. 

(4]  If  a  payment  to  the  transferor  is  to 
be  made  in  connection  with  the  transfer, 
the  total  FmHA  debt  on  the  property 
must  be  assumed  imless  the  payment 
received  by  the  transferor  is  applied  on 
a  prior  lien  or  to  the  portion  of  the 
transferor's  FmHA  debt  not  assumed. 
When  the  full  amount  of  the  FmHA 
seciu-ed  debt  is  assumed  and  other 
FmHA  debts  owed  by  the  transferor  are 
not  adequately  secured,  the  State 
Director  may,  as  a  condition  of 
approving  the  transfer,  require  that  all 
or  a  part  of  any  equity  payment  be 
applied  en  those  debts. 

(5)  There  must  be  no  lien,  judgment  or 
other  claims  against  the  seciuity  being 
transferred  other  than  those  by  FmHA 
and  those  authorized  prior  hens  to 
which  FmHA  has  previously  agreed, 
unless  pHor  written  approval  is  obtained 
from  thie  National  Office. 

(6)  When  the  loan(sj  is  secured  by 
both  chattel  and  real  estate,  all  chattel 
security  must  be  transferred,  sold,  or 
liquidated  by  the  time  of  closing  the 
transfer  of  the  real  estate. 

(7)  The  transferee  must  complete  and 
submit  Form  HUD  93S.2,  "Affirmative 
Fair  Housing  Marketing  Plan,"  for  the 
State  Director's  approval 

(8)  When  the  spouse  of  a  deceased 
individaal  borrower  is  not  currently 
liable  for  the  indebtedness,  a  transfer 
and  assumption  to  the  spouse  can  be 
accomphshad  through  the  use  of  Form 
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FmHA  460-9,  "Assumption  Agreement 
(Same  Terms — Eligible  Transferee),"  on 
the  same  rates  and  terms  if  the  spouse  is 
determined  to  be  an  eligible  applicant 
according  to  the  applicable  provisions  of 
the  respective  loan  program  and  this 
Subpart. 

(9)  In  the  case  of  borrowers  with  a 
loan  agreement  or  resolution,  the 
transfer  must  be  completed  with  the 
advice  and  closing  instructions  of  the 
OGC. 

(10)  The  rents  can  be  increased  to  the 
tenants  only  if  the  provisions  of 
paragraph  DC  of  Exhibit  B  to  Subpart  C 
of  Part  1030  are  met  In  considering  any 
rent  increase,  the  rents  of  comparable 
units  in  the  community  must  be 
considered.  In  no  case  should  the  rents 
be  higher  than  comparable  rents  in  the 
area  for  units  available  to  low  tuid 
moderate  income  tenants. 

(11)  The  transferee  will  be  required  to 
submit  reports  according  to  §  1930.124  of 
Subpart  C  of  Part  1930. 

(c)  Transfers  to  eligible  applicants. 
Transfers  of  security  with  an 
assumption  of  FmHA  debts  by 
transferees  who  are  eligible  applicants 
for  the  t]rpe  of  loan  being  assumed  may 
be  approved  subject  to  the  general 
conditions  contained  in  S  1965.65(b)  of 
this  Subpart  and  the  following: 

(1)  An  eligible  transferee  will  be 
required  to  make  any  necessary 
improvements  to  assure  that  the  housing 
will  be  decent,  safaand  sanitary.  Funds 
for  such  improvements  may  be  from  the 
reserve  account  being  transferred, 
contributions  by  the  transferee,  or.  if 
loan  funds  are  available,  from  the  use  of 
an  RRH  or  LH  loan  as  appropriate. 

(2)  If  the  full  debt  is  assumed  at  the 
same  interest  rate  and  terms,  Form 
FmHA  460-9  will  be  executed  by  the 
transferee  according  to  the  Forms 
Manual  Insert  (FMI). 

(3)  The  unpaid  FmHA  indebtedness 
being  transferred  should  be  current  at 
the  time  of  transfer.  If  this  is  not  the 
case,  the  transfer  may  be  authorized  on 
new  terms  to  remove  any  delinquency  or 
to  extend  the  existing  loan  repayment 
period  to  the  extent  possible, 
considering  the  remaining  security. 
Transfers  of  rental  property,  on  new 
terms  may  increase  the  interest  rate  to 
the  current  rate  and  extend  the  final  due 
date  to  the  maximum  term  authorized  by 
the  appropriate  loan  program.  The  new 
repayment  period,  however,  cannot 
exceed  the  repayment  period  for  a  new 
loan  of  the  type  involved.  To  complete 
the  transfer  on  new  terms,  the  transferee 
may  execute  Form  FmHA  460-5, 
"Assumption  Agreement  (New  Terms)." 
(RRH  loans  being  transferred  on  new 
terms  may  be  consolidated  under 

S  1965.66  of  this  Subpart).  The  interest 


rate  diarged  in  those  cases  will  be  as 
follows: 

(i)  All  loans  except  LH  loans  will  be 
transferred  at  the  current  rate  being 
charged  for  those  loans,  or  the  note  rate 
of  interest  whichever  is  greater. 

(ii)  LH  loans  will  be  transferred  at  the 
rate  specified  in  the  note,  except  that 
loans  transferred  to  public  bodies, 
nonprofit  organizations  of  farmwoiiiers. 
and  broadly-based  non-profit 
corporations  for  LH  purposes  may  be  at 
a  one  percent  interest  rate  regardless  of 
the  rate  specified  in  the  note  if  the  State 
Director  determines  that  the  reduction  is 
necessary  in  order  to  maintain  rental 
rates  at  a  level  affordable  to  the  tenants. 
When  the  State  Director  determines  that 
a  transfer  at  one  percent  is  necessary 
for  other  types  of  LH  transferees,  the 
case  should  be  submitted  to  the 
National  Office,  with  the  State 
Director's  recommendations  and 
justifications  for  consideration. 

(ill)  Loans  for  RRH  and  RCH  projects 
which  are  amortized  on  an  annual 
payment  basis  and  are  transferred  on 
new  terms  through  the  use  of  Form 
FmHA  460-^,  shall  be  converted  to  a 
monthly  payment  amortization.  This 
may  be  accomplished  by  changing  the 
date  to  be  inserted  for  item  15  of  Qie 
Forms  Manual  Insert  for  Form  FmHA 
460-5  to  the  date  which  is  one  month 
from  the  effective  date  of  Form  FmHA 
460-^-Also,  the  words  "each  January  1" 
on  the  fifth  line  of  payment  alternative 
(a)  on  the  reverse  of  Form  FmHA  460-5 
should  be  deleted.  In  their  place  should 
be  the  word  "the"  followed  by  the 
numerical  day  of  the  month  in  which 
Form  FmHA  460-9  is  effective  (or  28th, 
whichever  is  less),  and  the  words  "day 
of  the  month". 

(4)  For  rental  projects,  the  transferor's 
project  operating  accounts,  reserve 
account  any  tenant  security  deposits, 
any  balance  remaining  in  the 
transferor's  supervised  bank  account 
and  any  equipment  purchased  with 
project  funds,  will  be  transferred  to  the 
transferee.  Any  RA  payments  not 
received  by  the  transferor,  will  be 
assigned  to  the  transferee.  Every 
attempt  should  be  made  to  have  the 
funds  in  the  reserve  account  at  the 
scheduled  level  and  transferred  to  the 
transferee  at  the  time  of  transfer.  If  the 
RRH  transferee  wishes  to  convert  to  the 
loan  agreement/resolution  format  of 
Form  FmHA  1944-33,  "Loan 
Agreement",  1944-34,  "Loan 
Agreement",  or  1944-35,  "Loan 
Resolution",  as  appropriate,  the 
transferee  may  accompUsh  this  by 
amending  the  existing  loan  agreement/ 
resolution  with  the  advice  of  (XX 
according  to  5  1965.65(c)(l(^  of  this 
Subpart 


(5)  Any  excess  development  funds 
held  in  a  supervised  bank  account  must 
be  refunded  to  the  respective  loan 
account  upon  receipt  of  the  transfer 
request 

(6)  A  loan  and/or  grant  may  be  made 
in  connection  with  a  transfer  subject  to 
the  policies  and  procedures  governing 
the  kind  of  loan  and/or  grant  being 
made.  Loan  and/or  grant  funds  may  not 
be  used,  however,  to  pay  equity  to  a 
transferor. 

(7)  The  transferee  must  prepare 
operating  budgets,  as  required  by  the 
appropriate  program  regulations 
governing  the  kind  of  loan  being 
transferred,  covering  the  first  partial 
year  and  the  next  fidl  year's  operation. 
The  budgets  must  be  realistic  and  reflect 
sufficient  funds  to  pay  operation  and 
maintenance  expenses,  maintain  any 
required  reserve,  and  keep  the  FmHA 
account(s)  current  The  charges  for  the 
use  of  the  facility  or  services  must  be 
within  the  payment  ability  of  those  it  is 
intended  to  serve.  A  current  utility 
allowance  must  also  be  prepared  when 
required  by  program  regulations. 

(8)  For  transfers  of  RRH  loan 
accoimts,  current  executed  tenant 
certifications  using  Form  FmHA  444-8, 
'Tenant  Certification."  or  a  HUD 
approved  form  of  "Certification  or 
Recertification  of  Tenant  Eligibility"  for 
any  tenants  receiving  Section  8  subsidy, 
must  be  on  file  with  FmHA  or  provided 
for  each  tenant  as  required  by 
Paragraph  VI E  of  Exhibit  B  to  Subpart  C 
of  Part  1930,  evidencing  that  the  units 
are  or  will  be  occupied  by  eligible 
tenants  when  the  transfer  is  closed. 

(9)  For  transfers  of  RRH  and  LH  loan 
accounts.  aU  leases  should  also  be 
assigned  to  the  transferee  no  later  than 
the  date  of  closing. 

(10)  The  proper  type  of  lotm 
agreement  or  loan  resolution  for  the  type 
of  transferee  involved  must  be  in  effect 
and  secured  by  the  mortgage  or  deed  of 
trust  at  the  time  of  transfer.  If  changes 
are  needed  in  the  existing  loan 
agreement  or  loan  resolution  to 
accomplish  this,  amendments  must  be 
made  to  the  existing  loan  agreement  or 
resolution  secured  by  the  mortgage  on 
the  security  property  with  the  advice 
and  approval  of  OGC  or  any  other 
method  acceptable  to  OGC. 

(11)  A  limited  profit  RRH  transferee's 
initial  investment  in  the  project  will 
remain  the  same  as  that  originally 
provided  to  the  transferor.  If  a  loan  to  a 
nonprofit  or  profit  type  borrower  is 
being  transferred  to  a  limited  profit  type 
transferee,  the  initial  investment  to  be 
shown  in  the  loan  resolution  or 
agreement  will  be  "None"  unless  an 
exception  is  made  by  the  National 
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Office.  An  exception  wiil  be  considered 
wfafiDQ  the  tnans^xBe  oantributes  funds 
for  repairs  or  authtuized  improvements. 
In  exceptisn  cases,  tiie  transfer  wiU  be 
referred  to  the  National  Office  wJtii  the 
apprapnate  recommendationBand  a 
request  lo  estabii^  an  initiaJ  invesiment 
for  the  kansfCTee.  Aiqr  initial  amwstmtftf 
estabiiahed  by  the  Natioaal  Office  will 
not  exceed  5  perceat  of  the  original  loan 
amoanL 

(12)  The  rate  of  return  permitted  on  a 
hmited  prefit  JlRti  trans^aee's  iaifial 
inve^ment  wall  not  exceed  the  rate 
stated  in  the  appropriate  loan  agreement 
or  resolution  for  the  type  of  bonwwer  as 
set  forth  in  §  »44.21&(eJ  of  SiibpaJ^  £  of 
Part  1044  whea  the  itrouafar  is  af^noved. 

(XS)  If  the  transfer  involrei  an  KSH  or 
RCH  loan  naing  interest  credil  with  a 
Form  FmHA  444-7.  "interest  Credit  and 
Rental  Assiatance  AgRamest"  in  efiect 
it  will  be  cancfllied  as  oftheilateof  the 
tranafer.  If  the  transfer  ia  te  be  made  on 
a  Bonprofit  or  hmited  profit  basis,  the 
transferee  may  receive  mtaeat  credit  if 
the  transferor  was  eligible  lor  interest 
credit  aoooiding  to  Exhibit  fi  to  Subpart 
E  of  Part  1944.  Anew  Focm i^raHA 4M-7 
will  be  execoted  by  the  tranafecee. 
attached  to  Form  FmHA  460-5  or  460-0, 
as  appropriate  and  submitted 
(simultaneously  ari^any  interest  credit 
cancellatian  for  the  tranaferor)  to  the 
FiBanoe  Office  when  the  transfer  is 
closed. 

(14]  A  tranrieree  may  participate  in 
the  rental  assistance  progcara  if  the 
transferor's  proiect  is  aa  eligihle  project 
and  the  tran^eree  is  aa  ehgible 
borrower  according  to  Exiiibit  C  to 
Subpart  £  of  Part  1914.  if  the  transfenor 
participates  in  the  cental  assistance 
program,  the  transferee  may  assume  the 
remaining  portion  of  the  transferor's 
rental  assistance  agreemeat  if  ike 
transferee  is  ahgibk.  Whan  the 
transferee  is  asaumiag  the  tranafevor's 
rental  assistanoe  ageeement,  the 
traoaferor'srrabtal  assiataace  a^eement 
will  be  deaoribed  on  the  assumption 
agreement  (Form  FaaHA  460-6  or  460-0, 
as  appropriate]  giving  the  date  executed, 
number  of  units,  term  of  agieement,  and 
the  amount  of  obbgatioa  nemaining.  If 
the  tranafeiee  wiU  not  be  assuming  an 
existing  Jbental  Aasistanoe  A^eement. 
the  agreement  -w^  he  caacelled  and 
Finance  Office  aotified  of  the 
canceiiatton. 

(15]  If  a  pnaject  operates  under  the 
|UJD  SfictioB  8  faagram  the  HAP 
cohtcact  aiaat  alsoWaiaigBad  to  the 
traBsweee  wkbpdtat  aHMOval  from 
HUD.  'This-araMval  must  be  obtained  so 
that  the  aaai^utent  of  the  HAP  oonkact 
occun  no  latar  tkan  the  «k>Bing  of  the 
transfer.  _._,.  •  _   .. 


(18]  The  tran^eree  must  thoiou^y 
understand  all  loan  requirements 
inda Jbig  *be  teaant  «iigibiiity.  the 
manageauDt.  reserHe  account,  andh. 
and  reportiag  reqaiiiements  of  apphnHbte 
FmHA  regulatiens,  and  the  loan 
agKeeroeat  ar  loan  resolution.  Before  the 
transfer  is  daaad  tiie  District  Director 
shall  careEulty  nmcvf  widi  the 
transferee  Subparts  £  and  L  of  Part  1944, 
Subpart  C  of  Part  M30.  and  the  losa 
agreemeat  sr  reaolution  with  the 
tranafawja. 

(173  Rdeasetrf  HaTnlity  will  be 
considered  according  to  the  foRowing: 

(i)'When  all  FmHA  security  is 
transferred  and  fte  total  outstanding 
de'bt  is  assumed,  the  policy  will  be  to 
release  the  transferor  from  liability, 

(ii]  In  those  cases  where  the  value  of 
the  securi^  traoafecred  and  debt 
assumed  is  less  than  the  full  amouat  of 
the  FmHA  debt,  the  transferor  may  be 
released  frani  Imbility  if  the  State 
Director  {iBtermines  that  the  transferor 
hasAOJceasanahle^bt-payiqg  ability 
considering  assetaand  income  at  the 
time  of  the  tranafer,  and  certifiec  that 
the  transfecor  has  cooperated  in  good 
faith,  has  lised  due  diligence  to  maintain 
the  seourity  pioperty  agatnat  loss,  and 
has  aihenivase  &i^led  the  covenants 
incident  to  the  loan  to  the  best  of  the 
bocroMor's  abMlty.  The  approval  official 
mast  ejwcute  a  memorandum  coBtaining 
the  following  statement  for  induBsa  in 
the  Q^oial  case  iHe: 

f'PraiMferor'siname1,'h>  our  opmion,  does 
not  have  rea*«nab)le  debt-paying  ability  lo 
pay  Ae  balance  of  tlie  debt  aut  aasumed  after 
cooidlehag  its  aaaeta  and  income  at  the  tune 
of  the  traaaiet.  TTTufwrors  have  coopeiBted 
in  good  faith,  used  due  diligence  te  maintain 
theaacarity  agamstiosB,  and  otharwise 
fulfilled  the  covenAnta  Incident  to  the  loan  to 
the  beat  of  its  ability.  Therefore,  we 
recommend  that  the  transferor  be  released  of 
personal  liabtltty  upon  the  transferee^! 
assamption  of  that  portion  of  the 
indebtedness  equal  to  the  present -market 
value  of  the  security  property. 

(18)  AH  teanslacs  of  RRH.  RCH  and  LH 
loans  approved  phor  to  Oeoember  2i, 
1979  which  are  transferred  to  «ligiKlp 
appUcaats  on  aew  terms  will  beo4BBe 
subject  to  the  jirepayment  reqiarements 
of  Seolion  &02(q)  of  Tide  V.  Houaiitg  Act 
of  1940,  as  amended.  The  appropriate 
restrictive  language  concerning 
prepayment  set  ferth  in  S  lB44.178(c](2] 
of  Subpart  D  of  Part  1944  far  LH  leans  or 
S  1944.236{b)(4j  of  Subpart  E  of  Part  1944 
for  RRH  and  RCH  loans  must  be 
inserted  in  llie  Assumption  Agreement 
and  in  the  Loan  Agreement  or 
Resolutian.  For  transfers  on  aew  terms 
the  period  wriU  begin  on  the  date  the 
transfer  and  assumption  is  closed. 


(d)  Transfers  to  ineligible  applicxmts. 
The  transfer  of  an  i^aiHA  loan  account 
to  a  traasfesee  whs  is  an  iaeiigibfe 
applicant  for  Ihe  type  of  ban  iavohned 
will  be  considered  only  wfaeo  the 
tranafer  is  needed  as  a  method  for 
servicing  a  problem  case  in  which  the 
objecttves  of  the  ongiaal  kian  «aanot  be 
realized  and  an  eKgible  transferee  is  not 
available.  TYansfers  will  not  be 
considered  w4ien  they  fcaaicelly  serve  as 
a  method  for  providing  a  means  by 
wlndi  members  of  a  borrower- 
organizafion  can  obtain  an  equity 
payment,  or  when  they  serve  basically 
as  a  method  of  providing  a  source  of 
credit  for  purchasers.  The  State  Director 
is  authorized  to  approrve  transfers  to 
inrfigible  applicants,  subject  to  the 
general  conditions  of  S  1965.65(b]  and 
the  following: 

(IJ  Each  ineligible  traasferee  will  be 
encouraged  to  malce  as  large  a 
downpayment  on  the  FmHA  secured 
indebtedness  as  the  transferee  is 
financially  able.  Ineligible  applicants 
can  only  be  approved  «vhen  a 
downpayment  is  made  equivalent  to  10 
percent  of  the  rensuniag  ioan  balance  to 
be  assumed. 

(Z)  The  transferee  autst  have  the 
ability  to  pay  the  FmHA  debrfs) 
according  1s  the  asstunption  agreement 
and  must  possess  the  legal  capacity  to 
enter  toto  the  contractual  agreement. 

(9^  The  balance  of  fte  FnrflA 
indebtedness  assumed  must  be 
scheduled  for  repayment  in  two  years  or 
less  for  RHS  accoimts,  aad  nsually  10 
years  or  less  for  ottrer  types  of  midtiple 
family  loan  accornits.  If  longer  terms  are 
needed  for  LH,  RRH,  or  RCH  projects 
with  multiple  unit  structures,  the  State 
Director -may  authorize  longer  terms  up 
to  20  years  (Single  family  type  structures 
may  be  sold  on  terms  Ibr  15  years  or 
less.]  Amortized  monthly  or  annual 
installments  will  be  barged  with 
intenest  to  the  transferee  at  fhe  rate 
currently  applicable  to  above-moderate 
RH  loans,  including  insurance  (iiarges, 
or  at  the  rate  of  interest  specified  in  the 
note(8]  being  assumed,  whichever  is 
greater.  Form  FmHA  460-5  will  be 
executed  by  the  traasferee. 

{fit)  The  State  Director  may  release  the 
transferor  from  liabihty  under  the  same 
provisions  as  stated  in  §  1965.65(c)(17) 
of  this  Subpart  only  when  all  of  the  real 
estate  secority  for  a  loan  is  transferred; 
the  total  outstanding  indebtedness  or 
that  portion  of  the  debt  equal  to  the 
present  market  value  of  the  security  is 
assumed:  and  the  debt  assumed  by  the 
ineligible  transferee  is  scheduled  for 
repayment  in  Eve  years  or  less  bom  the 
date  of  the  assumption  agreement 
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[5]  When  an  ineligible  transferee 
assiaaes  an  FmHA  loan  scheduled  for 
repayisent  in  more  than  5  years  horn  the 
date  of  the  assuiqption  agiesment  the 
transferor  must  acknowledge  Iheir 
continued  liability  for  the  debt  by 
signing  an  agreement  as  follows: 

Continued  Ljahility  Agreement  of  Present 
Debtors 

Tbe  nnderaigaed  hereby  acknowledges  the 
contnrsed  personal  liebtlHy  for  the 
indebtedness  owed  to  the  FmHA  and 
assumed  b>  [assuming  parties)  under 
assumption  agreement 

dated  — 

date 

(The  original  of  the  signed  agreement  will  be 
attached  to  the  original  assumption 
agreement  a  copy  filed  in  the  transferee's 
District  Office  case  folder,  and  a  copy 
provided  the  transferor.) 

(6) Transfers  to  inelfgTble  applicants 
of  loans  made  on  or  after  December  21, 
1979,  will  not  be  authorized  without  the 
prior  consent  and  authorization  of  the 
National  Office.  Authorization  must  be 
requested  in  writing  and  include  all  the 
information  required  in  S  1965.65(e)  of 
this  Subpart. 

(7)  Those  loans  which  are  transferred 
to  ineligible  applicants  will  "be  classified 
asOth«-«oal  Estate  fORE)«n4  serviced 
according  to  tliis  Subpart  to  the  extent 
possible.  Tbvse cases  which  cannot  be 
serviced  aoocmlingto  this  Subpart  will 
be  fenrasded  to  the  Mationai  Office  for 
advice  and  guidanoe. 

(e)  Stibraasmn  to  itiationalOffioe.  In 
those  oases  where  the  fwoposed  transfer 
cannot  be  jnade  in  comphanoe  with 
§  1965.65  (a)  and  (b).or.(c)  of  this 
Sufapast.  the  State  Director  may  submit 
the  entile  pmpasai,  complete  with  all 
the  case  fifes,  the  State  Oirector's 
specific  nrecommendations  and 
justifications  to  thelWational  Office  for 
review,  conflideration.  and  any  special 
instructions  for  handling  the  acGoant(s). 
The  State  Qirectarmust  have 
deterraiaed  4>iior  to  .submission, 
however,  that  it  is  in  the  best  interest  t)f 
theX^ovecmnent  to  j>ennit  the  transfer 
before  submitting  the  proposal  for 
consirimatian,  All  .tcaiiefais  -v^kat  the 


total  indebtedness  (principal  and 
interest)  exceed  the  State  Director's 
approval  authority  must  be  submitted  to 
the  National  Office  4br  prior  review  and 
authorization  to  approve  the  transfer 
request 

(fl  Processing  transfers.  (1)  Form 
FmHA  4B6-5,  'Tcansfer  of  Real  Estate 
Security."  must  be  completed  to  Teflect 
the  agreement  between  the  transferor 
and  transferee.  The  form  will  be 
prepared  to  show  all  agreements 
involved  such  as  the  prorating  of  taxes 
and  insurance,  title,  legal  and  filing  fees, 
equity  and  method  of  payment, 
assignment  of  project  accounts  and 
leases,  and  other  approprate  items.  The 
effective  date  of  the  transfer  is  the 
actual  date  the  tiansfei  is  closed  and 
Form  FmHA  460-^5  or  460-9.  as 
ap^x>priate,  is  executed.  This  is  the  date 
the  loan  account(s]  is/are  assumed  by 
use  of  Form  FmHA  ASO-5  or  460-0.  as 
appropriate.  The  unpaid  principal 
balance  and  accrued  interest  to  be 
shown  on  Form  FmHA  460-5  or  460-0 
wiU  be  computed  from  Form  FmHA  451- 
26,  'Transaction  Record."  or  Form 
FmHA  451-11,  "Statement  of  Account." 
The  transferee  dso  will  be  advised  of 
the  total  BmoBzit  paid  as  of  the  closing 
date  which  has  not  been  credited  to  the 
account  thetpayment  required  to  place 
the  account  onaclndule  as  of  the 
previous  mstailment  due  date,  and  any 
payments  Teqmrad  to  bring  any  monthly 
or  annual  payments  current.  If  the  loan 
account  cannot  be  brought  current  fte 
transfer  will  be  closed  on  new  terms  at 
the  note  rate  or  current  interest  rate, 
whichever  is  neater. 

(2)  When  the  property  transferred  will 
continue  to  be  iised  for  the  same  or  a 
similar  purpose  for  which  Federal 
financial  assistance  was  extended,  the 
transferee  must  sign  Form  FaiHA  400-4, 
"Assurance  A^BeessenL" 

(3)  An  FmHA  official  auftorized  to 
make  the  appropriate  type  of  appraisal 
involved  will  supplement  the  present 
appraisal  report  by  attaching 
informatianiolfae  Itemarin"  section  as 
to  the  present  raaricet  value  of  tbe 


property  to  be  transferred  if  the  last 
appraisal  is  less  dmn  one  year  old  and 
the  transfer  is  within  the  State  Director's 
approval  authority.  A  new  appraisal 
prepared  according  to  program 
requirements  is  required  in  all  other 
cases  or  whenever  the  Transfer 
Approval  Offidol  determines  that  a  new 
appraisal  report  is  needed. 

(4)  When  the  transfer  docket  forms 
are  completed,  the  approval  official 
must  determine  that 

(i)  The  proposed  transfer  conforms  to 
the  applicable  procedural  requirements, 

(ii)  Each  form  is  prepared  correctly 
according  to  the  Forms  Manual  faisert  or 
other  appropriate  regulations,  and 

(iii)  items  such  as  names,  addresses, 
and  the  ammmt  of  the  indebtedness  to 
be  assumed  are  die  same  an  all  forms  in 
which  those  items  appear. 

(5)  The  District  Director  will  record  in 
the  Running  Case  Record  or  in  memo 
form  the  pertinent  information 
concerning  the  negotiafions  made  by  an 
eligible  transferee  and  the  discussion 
between  FmHA  pravonnel,  the 
applicant's  creditors,  and  other  lenders 
concenxing  the  availalniity  of  other 
credit  Tlie  iiwestigalian  and  availalniity 
of  o&er  CTBfht  for  eligihie  transferees 
will  be  documented  in  the  case  fife  as 
required  for  the  kind  of  loan  being 
assumed.  Any  letters  from  lenders  or 
other  evidence  which  may  have  beea 
obtained  indicating  that  ^  applicant  is 
unable  to  obtain  credit  elsewhere  on 
rates  and  terms  that  would  not  cause 
rental  rates  to  be  in  exoeas  of  what  low 
and  moderate-inconie  tenants  could 
afford  will  be  includBd  in  the  docket 

(8)  A  compliance  revfew  should  be 
conducted  as  required  by  Subpart  E  of 
Part  1001,  if  one  has  not  recently  been 
corapfeted. 

(7)  The  District  Director  wrill  fbnrard 
the  transferee's  application  docket  and 
the  official  case  fife,  witii  any  comments 
and  recommendations  to  the  State 
Office.  The  follo%ving  tabfe  will  be  used 
as  a  guide  in  distributing  the  necessary 
forms  for  a  transfer  docket 


Fctm+to. 


Ao-ao- 

HUD  Faun  asao* 


of  totm  or 


'SnacMlonltarTaSmt  Aarillance  (Short  Fan4_ 
■Ptmiion  Partieipaaion  CmHHimxe . 


*ifomi«tion  to  tw  Submitled  »nth  PreappScalioo  tor  Loan  as  iatH> 
by  fro^vMi  rasuMtons  apscificalty  related  to  ^i|i|i  Bill  Mi^MHy*. 

.MMr  of  «split1luii  «Wi  ipplKaMi  nmniiawi  m  raqotal  In 
SulHian  Q  of  Pan  1822  (FmHA  knmiolian  444S)  or  Sutavt  D  « 
E  o»-^art  1W4*.  " 

Bmarc»  tt  Lagal  AtShoAy  (Copies  of  dtalion  o«  apecfflc  i m»* 

d  Stale  centSMiaa,  alaMDry  authority.  aK)  '■. 

Proof  of  Organ*iaiioo  (cwlified  copy  of  CTiaiMr.  Ar«c«as  of  Incorpo- 
ratiorv  or  CenMeat*  of  Limtted  Partners)^  elc)** 

Ca««adcapiaiofl)rta«i«.  — ■ -y -^ iiinini" 

U«  o«  oames  and  addresses  of  oKcaia.  dradorv  «id  mvitMa. 
ar<d  ownerahipWereat  fietd  by  ear*!  ■". 


Total 
Nam 


Siyiad  by  borrowar 


No.  for  Nan  doolMl 


2-OandlC_ 
t-OandlC- 
1-0 


1-0- 

i-o_ 

V-O- 

i-o_ 

1-0- 


COPrior 


1-a 

IVC 


i-C 


t-C 
UC. 
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Fofm  NO- 


Nana  ol  lonn  or  docunani 


Total 
Ne.ol 
copiea 


S)on*<it>y  borroMiar 


NO.  Km  KMn  OOCMk 


C<ny»or 

bontww 


FniHA4fl6-5- 
FmHA  1930-7' 


HUOS3&2.. 


FmHA 
FmHA 
FmHA 
FmHA 
FmHA 
FmHA 
FmHA 
FmHA 
FmHA 

FmHA 
FmHA 
FmHA 
FmHA 
FmHA 
FmHA 
FmHA 


400-1'_ 
400-4*  _ 
1940-1„ 
451-2«._ 
451-10*. 
451-11*. 
451-25*. 

4a2-r_ 

422-a*_ 


A  cuTont  finanacial  itslaniani  from  Via  IranafaiM^  and  ottiara.  M 

required  by  apfxoprMe  pro|ram  loguMiona. 

Credit  H«port(s)* -..._ * 

Transfer  o«  Real  Estate  Security  • 

Statemerrt  ol  Budget.  Irxxime,  arxt  Eiqianaa  (ewkidkio  Dapfaciallon) 

(Operating  Budgel-«rsl  year)  (Operating  Budgal-lypical  yeai). 
Affirmative  Feur   hiouaing  Martiating  Plan,  or  anidertce  ol  being 

signatory  to  a  HUD  approved  vokjniaiy  agroomont 

Equal  Opportunity  Agraamanl— ~— 

Assurance  Agrsement... ~___ —___ 

Request  lor  Obligation  ol  Funds  ' - 

Transaction  Record  (most  recanQ.. 


Request  lor  Statement  ol  Acooirt 

Statament  ol  Account.. 


4ae-i* 

424-1* 

480-5* 

4fl0-«*„ 

466-8*. 

440-8*. 

444-r„ 


Status  of  Account 

Appraise  Report  For  MuMunll  Housing 

Property  Information  and  Appraisal  Report— Rural  Houalng  Nonlaim 
Tract  (2  units  or  less). 

VakjaHon  ol  ButdfcigB...-       ^ 

Davetopmenl  Plan... 


FmHA  444-27*. 


Assumption  Agfaement  (New  t«wti«)  , 

AasumpVon  Agreement  (Same  Terms) 

Release  from  Personal  Liatiity  ' 

Sifiplefnentary  Payment  Agresmant  * .....„..,.„... 

Merest  OedH  and  Rental  Aialslanoa  Ayaamanl  (RAH  and  RCH 

Loans)'. 
Rental  Assistanca  Agreement.. 
Loan  Agreamenl* .».».«..«« 


1-0. 


1-0 

2-OandlC- 


l-O.. 


1-0- 


1-0.. 


2-0  and  IC. 

2-0«id1C. 
2-Oand1C- 


1-0.. 

i-o_ 


1-0. 

2-0  and  C... 

aioandc^OloPcil 

1 

2-OandC- 
1-0 


1-C 


1-C 
1-C 

1-C 

1-C 
1-C 
1-C 


1-0- 


1-0. 
1-0. 
1-0- 


1-0 

2-OandC- 
1-0 


1-0. 


1-0. 
1-0- 


i-o._ 
i-o._ 


1-C..~ _. 

2-0  and  C. 
1(OtoFO). 

1-0 


1-0.. 


I-C 
1-C 

1-a 

1-C 
1-C 
1-C 

1-C 
1-C 


O  >  CMginal;  C  .  Copy. 
*Whan  appteaUe. 

••Whanaepllcanl  ia  an  organizMioa  

'  TTia  origaial  Form  wH  ntA  be  aneculsd  unW  data  of  dosing  the  tianalar, 

*  Wtian  raquaalBd,  prapare  an  addMonal  copy  taf  dattirary  to  Mnalaror. 

*  Appicant  muat  sign  and  dale  INa  torm  unleaa  a  almlar  oarlMcatton  is  oMilnad  on  Iha  appicetton  lonn.  For  inai^bla  Iranaloiaei,  doleta  the  iret  sanlarioa  relantng  to  ottiar  oraidi  In  Meni 
'"    '       ~  I  appfcarnr-— '-'--• ---" 


34  o(  Via  torn.  Thai 


I  mual  Initial  aadi  deletton. 


Other  transfer  docket  items  may  include 
a  mortgagee  title  policy,  title  evidence  or 
report  of  lien  search,  foreclosure  notice 
agreement,  original  or  certified  copy  of 
deed  to  any  property,  purchase  contract 
or  other  instrument  of  ownership, 
assignment  of  HUD  Section  8  Housing 
Assistance  Payments  contract,  and 
information  on  prior  or  }imior 
mortgage(s).  When  less  than  the  total 
amount  of  the  indebtedness  is  assumed, 
the  transferor's  financial  statement  will 
be  included.  When  an  initial  or 
subsequent  loan  is  involved,  include  any 
additional  forms  required  by  the 
appropriate  loan  making  instruction. 
(Subsequent  loans  will  not  be  made  to 
pay  equity.) 

(8)  If  the  transfer  is  within  the  State 
Director's  loan  approval  authority,  the 
docket  will  be  forwarded  to  OGC  for 
review  and  necessary  closing 
instructions.  If  the  transfer  is  not  within 
the  State  Director's  loan  approval 
authority,  or  all  planned  development  is 
not  complete;  the  complete  transfer 
docket,  borrower  case  file,  OGC 
comments,  and  complete  comments  and 
recommendations  of  both  the  District 
and  State  Director  will  be  forwarded  to 
the  National  Office  for  review  and 
approval  authorization. 

(9]  During  the  period  that  a  transfer  is 
pending  in  the  District  Office,  payments 
received  by  the  Finance  Office  will 
continue  to  be  applied  to  the  transferor's 
account.  Those  payments  include  any 
downpayments  made  in  connection  with 
the  transfer  for  reducing  the  amount  of 


the  debt  to  be  assumed.  Any  payment 
on  the  account  not  included  in  the  latest 
transaction  reeord  will  be  deducted 
from  the  total  amount  of  principal  and 
interest  calculated  from  the  latest 
informatien  available  before  the 
assumption  agreement  is  completed  and 
signed. 

(i)  Identification  For  payments 
received  on  the  date  of  transfer,  Form 
FmHA  461-2,  "Schedule  of 
Remittances,"  or  Form  FmHA  444-9, 
"Multiple  Housing  Certification  and 
Payment  Transmittal,"  as  appropriate 
will  be  prepared  to  show  "Transfer  in 
process  for  account  owed  by 
(borrower's  name  and  case  number)  to 
be  transferred  to  (name  of  transferee  and 
case  number,  if  known)."  If  the  borrower 
number  portion  of  the  case  number  has 
not  yet  been  assigned  for  a  transferee, 
only  the  State  and  County  portion  of  the 
case  number  will  be  shown.  A  statement 
for  the  information  of  the  Finance  Office 
will  be  attached  to  the  assumption 
agreement  showing  the  date  of  Form 
FmHA  451-2  or  444  0,  and  the  amount 
paid. 

(ii)  Payment.  When  a  payment  is  due 
on  the  assumption  agreement  shortly 
after  the  transfer  is  completed,  the 
payment  should,  if  possible,  be  collected 
at  the  time  of  transfer  and  remitted  in 
the  transferee's  name. 

(g)  Closing  transfer  cases.  (1)  Title 
clearance  and  legal  services  will  be 
obtained  according  to  Part  1807  (FmHA 
Instruction  427.1)  and  when  appropriate, 
OGC  closing  instructions. 


(2)  The  parties  to  the  transfer  are 
responsible  for  obtaining  legal  services 
necessary  to  accompUsh  the  tran8fer..A 
profit  or  limited  profit  organization 
transferee  may  use  any  designated 
attorney  or  title  insurance  company  to 
close  the  transfer  according  to  the 
applicable  closing  instructions  if  the 
attorney  or  the  tide  insurance  company 
and  their  principals  or  employees  are 
not  membNsrs,  officers,  directors, 
trustees,  stockholders  Or  partners  of  the 
transferee  or  transferor  entity.  Nonprofit 
organization  transferees  may  use  a 
designated  attorney  who  is  a  member  of 
their  organization  if  the  cost  is 
reasonable  and  typical  for  the  area,  and 
is  earned. 

(3)  The  transferee  will  obtain 
insurance  according  to  the  appropriate 
program  requirements  for  the 
outstanding  loan(s)  involved,  unless  the 
State  Director  requires  additional 
insurance  as  a  condition  of  approval. 
When  insurance  is  required,  it  may  be 
obtained  either  by  transfer  of  the 
existing  coverage  by  the  transferor  or  by 
acquisition  of  a  new  policy  by  the 
transferee.  When  the  full  amount  of  the 
FmHA  debt  is  being  assumed  and  an 
amount  has  been  advanced  for 
Insurance  premiums  or  any  other 
purposes,  the  transfer  will  not  be 
completed  until  the  Finance  Office  has 
charged  the  advance  to  the  transferor's 
account 

(4)  The  proper  type  of  loan  agreement 
or  resolution  for  type  of  transferee 
involved  must  be  in  effect  at  the  time  of 


Fedwl  Regiitef  /  Vol  47,  No.  9D  /  Monday,  May  10.  1982  /  Rules  and  Reguktioas  tBtffS 


the  transfer.  If  change*  are  needed  in  the 
existing  k>an  agreeaient  or  resolution 
cited  in  the  mortgage,  the  changes 
should  be  made  by  amending  the 
existing  loan  agreement  or  resolution 
after  obtaining  the  advice  of  OGC. 

(5)  The  restrictive  language  contained 
in  S  1944.178(c)(1)  of  Subpart  D  of  Part 
1944  and  {  1944.236(b)(1)  of  Subpart  E  of 
Part  1944  must  be  inserted  in  the  deed  of 
conveyance  or  other  instruments  as 
required  by  OGC  for  RRH.  RCH.  and  LH 
loans. 

(8)  A^  a  time  no  later  than  the  transfer 
closing,  the  transferee  will  be  provided 
copies  of  the  seciirity  instniments 
(promissory  note,  mortgage  or  deed  of 
trust,  rental  assistance  agreement  loan 
agreement  or  resohition,  etc.)  which 
were  execated  by  the  transferor  or 
previous  borrower  to  originally  secore 
the  loan  being  assumed. 

(h)  TYansfernot  completed.  If  for  any 
reason  a  transfer  will  not  be  completed 
after  approval,  the  District  Ehrector  will 
immediately  notify  the  State  Director. 
The  State  Director  will  notify  the 
Finance  Office.  Servicing  of  the  account 
will  be  restaned  in  the  name  of  the 
borrower. 

K  1965jG»~106Sl67    (RmmvmU 

SS  1M5JB8    ConsoWdstlofi. 

(a)  GeneraJ.  RRH  and  LH  loans  can  be 
consolidated  at  FmliA's  option  upon 
request  by  the  borrower  as  a  servicing 
tool  only  when  the  loans  are  for  security 
on  the  same  or  contiguous  property  and 
are  being  tcansf erred  under  new  terms 
to  the  transferee.  Loan  agreements  can 
be  consolidated  to  improve  the 
effectiveness  of  borrower  operations 
only  when  the  loans  described  are  for 
security  on  the  same  or  contignons 
property.  These  actions  may  be 
approved  by  the  State  Director  only 
with  the  advice  of  OGC  and  if  all  the 
following -conditions  are  mefc 

(1)  The  security  offered  is  adequate 
for  the  total  indebtedness. 

(2)  The  total  indebtedness  of  all  loans 
being  consolidated  does  not  exceed  the 
State  Director's  approval  jnithortty. 

(3)  Hie  loans  being  consolidated  are 
for  the  same  purposes.  Loans 
specifically  made  for  senior  dtizen 
projects  cannot  be  consoUdated  with 
loans  for  famAy  luofectB. 

(4)  The  consolidation  will  not  cause 
rents  to  exceed  the  sepayment  ability  of 
eligible  occapants. 

(5)  For  RRH  loana,  the -transferee  must 
agree  to  operate  on  a  limited  profit  basis 
and  Interest  Credtt  Plan  fi  must  be 
implemented. 

(6)  FmHA's  secuiity  position  must  not 
be  Lesseaed  as  a  result  of  the 
consslidatioa. 


(7)  Consolidation  of  notes  under  a 
transfer  on  new  terms  will  not  cause  the 
term  of  the  loan  to  ecceed  the  maximum 
time  allowed  by  the  respective  loan 
programs. 

(8)  The  notes  to  be  consohdated  must 
be  current.  Delinqaent  accounts  can 
only  be  conaolidated  with  prior  National 
Office  authorization. 

(b)  Processing.  All  consolidations  will 
be  processed  with  the  advice  of  OGC 
and  assistance  of  the  State  Director. 

(1)  i.,oan  consohdation  with  transfers 
on  new  terms  will  be  processed  as 
follows:  « 

(i)  Form  FmHA  440-16.  "Pronrissory 
Note,"  will  be  prepared  for  notes  or 
assumption  agreements  being 
consolidated  according  to  the  FMI.  If  the 
District  Office  does  not  have  possession 
of  the  original  note  or  assumption 
agreement  the  District  Director  will  ask 
the  Finance  Office  to  return  the  original 
form  so  it  is  in  the  District  Office  before 
Form  FmHA  440-16  is  processed.  A  copy 
of  Form  FmHA  440-16  will  be  sent  to  the 
Finance  Office  according  to  the  FMI.  All 
promissory  notes  will  be  prepared  on  a 
monthly  payment  basis. 

(ii)  The  original  and  District  Office 
copies  of  all  notes  or  assumption 
agreements  that  are  consolidated,  will 
be  stamped  "Consolidated",  by  the 
District  Office.  1^  original  instruments 
being  consoUdated  will  be  filed  widi  the 
borrower's  new  consolidated  note  and  a 
copy  will  be  filed  in  the  borrower's  case 
file.  When  the  consolidated  or 
rescheduled  note  has  been  paid  in  full  or 
otherwise  satisfied,  it  and  till  otho- 
instruments  will  be  handled  according 
to  the  provisions  <of  S  1951.15  of  Sulipart 
AofPartiesi. 

(iii)  Revised  loan  agreements  or 
resolutions  will  be  provided  to  reflect 
current  reporting  requirements  and  the 
authorized  initial  investment 
attributable  to  tire  owner. 

(iv)  Consolidation  of  notes  will  only 
be  accompUshed  with  the  guidance  and 
assistance  of  OGC.  Under  no 
circumstances  will  promissory  notes  be 
consolidated  if  the  security  position  of 
FmHA  will  be  adversely  affected. 

(v)  New  security  instruments  which 
describe  the  consolidated  note  will  be 
filed  to  perfect  the  FmHA  lien  position. 
If  the  new  lien  position  taken  is  junior 
only  to  the  previoua  lien  position 
securing  the  loan  being  consolidated,  the 
previous  security  instruments  may  be 
released  with  the  guidance  and 
assistance  of  OGC 

(2)  Consolidation  of  loan  agreements 
or  loan  resolutions  may  be  used  as  a 
securitytool  to  provide  more  effective 
management  andsupervisioD.  as 
follows: 


(i)  All  of  the  general  reqairements  of 
S  1965.68(a)  of  this  Subpart  are  met 

(ii)  A  revised  loan  agreement  or  loan 
resolution  must  be  execated  wfaicfa 
accmately  reflects  Ute  total 
indebtedness,  reserve  requirements,  and 
return  originally  describeid  in  the 
individual  agreements; 

(ifi)  AD  of  the  loan  agreements  or  loan 
resolutions  being  consoHdated  must  be 
secured  by  a  deed  of  trust  or  mortgage 
describing  all  of  the  loans  for  the 
project 

(iv)  Neither  the  terms  nor  the  due 
dates  of  the  loan(s)  involved  are  altered, 
and  other  security  instruments  remain 
unchanged. 

(v)  The  advice  and  assistance  of  OGC 
will  be  obtained  when  processing 
consolidation  of  loan  agreements  or  loan 
resolutions. 

§196Sl6»    [nssfvdl 

9 1965.70    RMmorttzaOon. 

(a)  General.  State  Directors  may 
approve  the  reamortization  of  RRH. 
RCH,  and  LH  loan  accounts  within  their 
approval  authority  for  the  type  of  loan 
involved.  RHS  loans  will  not  be 
reamortized  and  will  be  serviced 
according  to  program  requirements.  If  an 
RHS  loan  becomes  seriously  delinquent 
and  efforts  to  sell  the  lots  are  not 
successful,  die  account  will  be 
liquidated  according  to  Subpart  A  of 
Part  1955. 

(b)  Conditions  for  reamortization.  The 
conditions  nnder  whidi  a  reamortization 
win  be  considered  are: 

(1)  The  borrower  has  made  extra 
payments  and/or  refunds  totaling  10 
percent  or  more  of  the  original  loan 
amounts  being  reamortized  (from 
sources  other  than  the  sale  of  units 
%vithin  the  Ui  RRH,  or  RCH  project), 
and  the  State  Director  determines  that 
the  borrower  and  the  tenants  cannot 
reasonably  be  expected  to  meet  their 
obligations  unless  the  account  is 
reamortized  to  reduce  substantially  the 
FmHA  installments  and  rental  rates:  or, 

(2)  The  borrower  has  a  substantial 
delinquency  which  cannot  be  hquidated 
within  one  year  which  was  caused  by 
circumstances  beyond  the  ultimate 
control  of  the  borrower,  however,  the 
borrower  has  acted  in  good  faith  and 
has  complied  with  all  applicable  FmHA 
procedures  and  policies  governing  the 
particiilar  program  imder  which  the  loan 
is  made;  and, 

(3)  All  of  the  following  conditions 
exist  and  are  adequately  documented  in 
the  official  case  file  and  an  Form  FmHA 
451^33,  "Reamortizatian  Request 
(Associatieo  Loan)",  as  appn^Miate: 
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(i)  The  reamortization  will  not  operate 
to  the  Bnancial  detriment  of  the 
Government  or  impair  the  security  rights 
of  the  Government. 

(ii)  The  budget  or  plan  of  operations 
for  the  borrower  provides  reasonable 
assurance  that  the  newly  scheduled 
payments  will  be  made  according  to  the 
terms  of  the  proposed  reamortization, 
and  that  the  charges  for  the  use  of  the 
facility  or  service  are  within  the 
payment  ability  of  those  it  is  intended  to 
serve;  are  comparable  to  other  units  in 
the  area;  and,  the  rent  increase 
procedures  set  forth  in  Exhibit  C  of 
Subpart  C  of  Part  1930  will  be  followed 
if  any  increase  in  rental  rates  is 
required. 

(iii)  The  Board  of  Directors  and 
membership  will  retain,  or  have  definite 
plans  for  obtaining,  membership  and 
community  support  and,  will  provide 
competent  management  for  the 
continued  operation  of  the  borrower 
entity  and  the  facility  financed  with  the 
loan. 

(iv)  The  State  Director  believes  that 
reamortization  will  enable  the  borrower- 
to  operate  successfully  and  carry  out  the 
purpose  of  the  loan. 

(v)  The  FmHA  lien  position  remains 
imchanged. 

(vi)  Tne  security  must  be  adequate  to 
protect  the  Government's  interests.  A 
current  appraisal  must  be  made  and 
must  reflect  that  the  security  is  adequate 
for  the  principal  and  interest  being 
reamortized. 

(c)  Submission  to  National  Office. 
When  the  unpaid  indebtedness  of  the 
borrower's  account(8)  to  be  reamortized 
exceeds  the  State  Director's  approval 
authority  and  the  State  Director 
determines  that  the  conditions  of 

S  1965.70(b]  of  this  Subpart  can  be  met. 
the  request  for  reamortization,  official 
case  file  and  all  other  pertinent 
information,  along  with  complete 
comments  and  reconmiendations  by 
both  the  State  and  District  Directors, 
will  be  sent  to  the  National  Office.  The 
State  Director  shall  submit  all 
subsequent  reamortization  requests  to 
the  National  Office  for  prior 
authorization. 

(d)  Processing  reamortizations.  To 
reamortize  the  accoimt,  the  following 
actions  will  be  taken: 

(1)  Form  FmHA  452-2, 
"Reamortization  and/or  Deferral 
Agreement"  will  be  completed 
according  to  the  FMI.  (Only  Item  A  will 
be  used.  Payments  on  Multiple  Family 
Housing  Loans  cannot  be  deferred.) 

(2)  If  the  note  or  assumption 
agreement  being  reamortized  is  not  held 
in  the  District  Office,  the  District 
Director  will  obtain  the  promissory  note 
and  any  assumption  agreement  from  the 


Finance  Office  before  processing  the 
reamortization. 

(3)  On  the  back  of  the  original  of  the 
note  or  assumption  agreement  (new 
terms],  below  all  signatures  and 
endorsements,  the  District  Director  will 
insert  the  following:  "A  reamortization 
agreement  dated  19       .  in 
the  principal  sum  of  $  ,  has 
been  given  to  modify  the  payment 
schedule  of  this  note." 

(4)  The  end  of  the  amortization  period 
will  be  the  final  due  date  of  the  note 
being  reamortized,  unless  the  term  is 
extended  with  the  advice  and  guidance 
of  OGC  it  is  permissible  according  to 
State  and  local  Statutes,  and  the  FmHA 
lien  poaitiDn  is  not  altered.  (Any 
extension  of  the  final  due  date  will  not 
exceed  the  lesser  of  the  remaining  useful 
hfe  of  the  security  property  or  the 
maximum  term  authorized  by  the 
respective  loan  program  authorizations.) 

(5)  The  interest  rate  for  the  account 
will  be  unchanged,  except  when  the 
final  due  date  has  been  extended,  the 
interest  rate  will  be  either  the  note  rate 
or  the  current,interest  rate  whichever  is 
greater. 

(6)  The  reamortization  will  be 
processed  with  the  guidance  of  OGC. 

(7)  If  the  borrower  is  to  receive 
interest  credit  benefits  following  the 
reamortization  of  the  account,  a  new 
Form  FmHA  444-7.  "Interest  Credit  and 
Rental  Assistance  Agreement,"  will  be 
prepared  and  attached  to  Form  FmHA 
452-2  for  submission  to  the  Finance 
Office. 

(8)  The  prepayment  provisions  of 
Section  502(c)  of  Titie  V.  Housing  Act  of 
1949  will  be  applied  to  any 
reamortization  which  extends  the  final 
due  date  regardless  of  when  the  loan 
was  originally  approved.  The 
appropriate  restrictive  language  set  forth 
in  S  1944.176(c)(2)  of  Subpart  D  of  Part 
1944  for  LH  loans,  or  S  1944.236(b)(4)  of 
Subpart  E  of  Part  1944  for  RRH  or  RCH 
loans,  will  be  inserted  in  the 
reamortization  agreement  and  in  the 
revised  loan  agreement  or  resolution 
which  will  be  obtained  to  accurately 
reflect  the  revised  terms. 

S1M5.71    [Reserved] 

§  1965.72    Deceased  borrower. 

Deceasedl)orrower  cases  will  be 
handled  according  to  the  policy  ouUined 
in  S  1962.46  of  Subpart  A  of  Part  1962 
except  that  all  references  to  the  County 
Supervisor  are  now  construed  to  mean 
the  District  Director.  The  advice  of  OGC 
will  be  obtained  as  necessary. 

S  196S.73    Bankruptcy  and  Insolvency. 

Bankruptcy  and  insolvency  cases  will 
be  handled  according  to  the  policy 


outiined  in  §  1962.47  of  Subpart  A  of 
Part  1962  except  that  all  references  to 
the  County  Supervisor  now  mean 
District  Director.  The  handling  of 
bankruptcy  cases  varies  from  state  to 
state,  liierefore,  the  State  Director  may 
issue  State  Supplements  providing  more 
specific  guidance  to  expedite  the 
handling  of  those  cases.  The  advice  of 
OGC  will  be  obtained  as  necessary. 

§1965.74    Divorce  actione. 

When  individual  borrowers  with 
loans  are  involved  in  a  divorce  action, 
the  District  Director  will  review  the  case 
after  the  final  divorce  decree  has  been 
granted  to  determine  future  servicing  of 
the  account.  The  District  Office  file  will 
be  submitted  to  the  State  Director  for 
advice  if  the  District  Director  is 
uncertain  of  the  servicing  actions 
needed  to  protect  the  Government's 
interest  or  if  continuation  of  the  loan 
with  the  remaining  borrower  is  not 
authorized.  No  subsequent  loan  will  be 
made  as  a  result  of  a  divorce  action. 

S  1965.75    Abandonment 

When  the  District  Director  believes 
that  the  borrower  has  abandoned  a 
project  an  immediate  check  with  the 
appropriate  sources  (for  example: 
tenants,  management  agents,  assessor's 
office,  etc.)  will  be  made  to  determine  if 
the  borrower  has  moved  and,  if  so, 
whether  a  forwarding  address  can  be 
determined  so  that  further  servicing 
actions  can  be  taken. 

(a)  A  property  is  considered 
abandoned  when  any  or  all  of  the 
following  conditions  exist: 

(1)  The  borrower  cannot  be  located 
after  the  District  Director  has  made 
diligent  efforts  to  contact  the  borrower. 
This  condition  also  applies  to  those 
instances  where  the  general  partner(s) 
of  a  limited  partnership  cannot  be 
located  and  the  limited  partners  are 
unknown  or  also  cannot  be  located. 

(2)  The  project  remains  unoccupied  for 
an  extended  period  of  time  and  the 
borrower  makes  no  effort  to  maintain 
the  security  property  and/or  secure 
eligible  occupants  and  comply  with  the 
objectives  of  the  loan  within  a 
reasonable  period  of  time  as  specified 
by  the  District  Director  in  a  certified 
letter  sent  to  the  borrower  requesting 
compliance. 

(b)  If  the  property  is  not  being 
maintained  and  the  District  Director 
determines  that  the  borrower  has 
abandoned  the  project,  the  District 
Director  will  attempt  to  contact  any 
prior  lienholders  with  a  request  that 
they  take  control  of  the  property  and 
make  any  emergency  repairs  necessary. 
If  no  prior  lienholder  is  involved  or  the 
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prior  lieoholder  cannot  immediately  be 
contacted  or  refuses  to  make  the 
emergency  repairs,  the  District  Director 
will  immediately  notify  the  State 
Director  and  request  permission  to  take 
possession  of  the  property  pending 
liquidation,  make  emergency  repairs  to 
prevent  further  deterioration  of  the 
security,  and  to  enter  into  a  lease  with 
the  individual  tenants,  or  a  management 
or  caretaker's  agreement,  on  behalf  of 
the  borrower. 

(c)  A  caretaker  or  management  agent 
will  normally  be  obtained  when  the 
borrower  has  abandoned  the  security 
property  or  has  failed  to  maintain  its 
operation  and  the  State  Director 
determines,  with  the  advice  of  OGC. 
that  the  FmHA  should  take  possession 
of  the  property  to  best  protect  the 
interest  of  the  Government  subject  to 
the  following: 

(1)  Selection  of  a  caretaker  or 
management  agent.  Persons  or  firms 
chosen  as  caretakers  or  management 
agents  should  have  experience  in 
operating  and  managing  similar 
properties  or  have  business  background 
or  experience  which  qualiRes  them  to 
perform  the  needed  services.  They  must 
be  located  near  the  property  to  provide 
day-to-day  supervision  or  appoint  a 
qualified  local  person  to  meet  this 
requirement  Caretakers  will  normally 
be  selected  for  unoccupied  projects  or 
those  not  suitable  for  occupancy. 
Management  agents  will  only  be 
selected  for  projects  which  are  occupied. 
Selection  procedures  wall  be  in 
accordance  with  §  1955.63(a)  of  Subpart 
B  of  Part  1955,  and  will  be  appropriately 
documented. 

(2)  Pees.  The  amount  of  the 
management  agent  or  caretaker's  fee 
should  be  no  more  than  the  typical  rate 
for  similar  services  in  the  area.  The 
amomit  may  be  based  on  a  percentage 
of  the  income  from  the  property  or  a  flat 
fee  amount  The  fees  will  be  considered 
a  recoverable  cost  and  charged  to  the 
borrower's  account.  The  fees  will  be 
paid  by  processing  Standard  Form  1034, 
"Public  Voucher  for  Purchases  and 
Services  Other  Than  Personal,"  on  a 
monthly  basis. 

(3)  Rental  rates  for  abandoned 
projects.  Rental  rates  will  normally 
remain  the  same  for  eligible  occupants 
as  when  the  project  was  under  the 
control  of  the  borrower.  Rental  rates 
may  be  revised,  however,  with  the 
approval  of  the  State  Director  under  the 
following  conditions: 

(i)  Any  lease  agreement  between  the 
borrower  and  tenant  will  permit 
changing  the  rates.  , 

(ii)  A  change  of  rates  is  needed  to 
provide  income  sufficient  to  pay 
operational  and  maintenance  expenses. 


including  the  caretaker's  fee,  and  to 
repay  the  loan  on  schedule. 

(iii)  Any  increase  will  not  result  in 
rental  rates  above  the  payment  ability  of 
eligible  occupants,  unless  the  State 
Director  has  given  the  authority  to  rent 
units  to  ineligible  occupants. 

(dj  All  these  actions  shall  be  fully 
documented  in  the  ofAcial  case  file. 
Liquidation  will  immediately  be 
instituted  according  to  Subpart  A  of  Part 
1955. 

91965.76    [Reserved] 

§  1965.77    Consent  to  sale  or  ottier 
disposition  of  security  property. 

(a)  General  policies.  The  State 
Director  may  approve  requests  for  and 
consent  to: 

(1)  Use  of  the  proceeds  from  the  sale 
of  a  portion  of  or  an  interest  in  the 
security, 

(2)  Exchange  of  all  or  a  part  of  the 
undeveloped  security  for  other  real 
estate,  or 

(3)  Granting  or  conveyance  of  rights- 
of-way  subject  to  the  conditions  and 
requirements  of  this  section. 

(b)  Processing  requests.  These 
requests  will  be  made  on  Form  FmHA 
465-1.  The  District  Director  will  forward 
a  properly  completed  and  executed 
Form  FmHA  465-1,  the  proposed  deed, 
easement  or  other  forms  of  title 
conveyance,  and  the  case  file  to  the 
State  Director  with  a  memorandum 
containing  additional  information,  as 
needed,  to  justify  the  approval  or 
disapproval  of  the  proposed  transaction. 

(c)  Conditions  of  approval.  TTie  State 
Director  may  grant  consent  provided- 

(1)  The  orderly  repayment  of  the 
FmHA  indebtedness  will  not  be 
impaired.  TTiis  requirement  will  not 
apply  in  condemnation  cases  after  the 
final  judgment  or  award  has  been 
granted  and  is  not  appealed. 

(2)  The  transaction  will  not  interfere 
with  the  successful  operation  of  the 
multiple  housing  project  or  prevent  the 
borrower  fi^m  carrying  out  the  purpose 
for  which  the  loan  was  made.  This 
requirement  will  not  apply  in  the  case  of 
a  condemnation  action  in  which  a  final 
judgment  or  award  has  been  made  and 
is  not  appealed. 

(3)  The  sale  of  individual  units  or 
developed  portions  of  an  RRH,  RCH  or 
LH  project  shall  require  the  prior 
concurrence  and  authorization  of  the 
National  Office. 

(4)  If  property  to  be  sold  or  exchanged 
is  to  be  used  for  the  same  or  similar 
purpose  for  which  the  FmHA  loan  or 
grant  was  made,  the  purchaser  shsdl 
execute  Form  FmHA  400-4.  The 
agreement  will  remain  in  effect  as  long 
as  the  property  continues  to  be  used  for 


the  same  or  similar  purpose  for  which 
the  FmHA  loan  or  grant  was  made. 

(5)  Tl>e  consideration  is  at  least  equal 
to  the  market  value  of  the  security 
property  disposed  of  or  the  rights  being 
granted.  However,  right-of-way 
easements  may  be  granted  or  conveyed 
without  consideration  if  the  value  of  the 
security  property  will  not  be  reduced,  its 
suitability  for  the  intended  purpose  will 
not  be  impaired,  and  the  easement  is 
granted  for  the  borrower  to  develop 
additional  lots  or  units  which  will  be 
integrated  into  the  project  A  FmHA 
official  authorized  to  appraise  multi-unit 
housing  properties  shall  either  make  a 
new  appraisal  if  the  ciurent  appraisal  is 
more  than  one  year  old,  or  suppiement 
the  present  appraisal  report  by  inserting 
in  or  attaching  to  the  "Remarks"  section, 
information  as  to  the  maiket  value  of  the 
secujity  disposed.  However,  if  the 
proceeds  are  to  be  used  for  development 
or  enlargement  a  new  appraisal 
reQecting  the  market  value  of  the 
security  property  as  improved  or 
enlarged  will  be  made  in  all  cases.  The 
State  Director  may  request  an  appraisal 
for  any  transaction  involving  security 
property  whenever  necessary. 

(6)  Hie  remaining  property  is 
adequate  security  for  the  unpaid 
balance  of  the  FmHA  loan,  or  the 
transaction  will  not  adversely  affect 
FmHA's  security  position  or  interfere 
with  the  successful  operation  of  the 
security  property. 

(7)  The  proceeds  from  the  disposition 
of  the  security  are  used  for  one  or  more 
of  the  following  purposes: 

(i)  To  pay  the  customary  incidental 
closing  costs  such  as  title  and  recording 
fees  appropriate  to  the  transaction, 
including  additional  real  estate  tax  the 
borrower  is  required  to  pay  for  the  year 
for  which  arrangements  to  pay  cannot 
otherwise  be  made. 

(ii)  To  pay  debts  owed  to  any  prior 
lienholders. 

(iii)  To  make  extra  payments  on  the 
FmHA  loan. 

(iv)  To  pay  costs  necessitry  to 
determine  the  reasonableness  of  an 
offer  or  asking  price,  such  as  fees  for 
appraisal  of  minercds,  land,  or  timber 
where  the  necessary  appraisal  cannot 
be  obtained  without  costs. 

(v)  To  pay  real  estate  brokers' 
coounissions  if  a  borrower  can 
reasonably  expect  to  obtain  proceeds  in 
an  amount  at  least  equal  to  the 
commission  in  excess  of  what  could 
otherwise  be  obtained  had  the  sale  been 
made  without  the  assistance  of  the  real 
estate  broker. 

(vi)  To  develop  or  enlarge  the 
borrower's  facility  for  purposes  for 
which  a  loan  of  the  same  type  involved 
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could  be  made,  if  the  development  or 
enlargement  is  necessary  to  improve  the 
borrower's  debt-paying  ability,  place  the 
operation  on  a  more  sound  basis,  or 
otherwise  further  the  obiectives  of  the 
FmHA  loan.  Any  propoaed  development 
will  be  planned  and  performed 
according  to  Subpart  A  of  Part  1924  and 
funds  to  be  used  for  development  or 
enlargement  will  be  handled  according 
to  Subpart  A  of  Part  1902. 

(vii)  To  purchase  or  acquire  property 
to  be  used  for  purposes  for  which  a  loan 
of  the  same  type  involved  is  authorized, 
if  the  FmHA  debt  will  be  as  well 
secured  after  the  transaction  as  before. 
FmHA  will  obtain  a  lien  on  the  acquired 
property,  and  will  obtain  title  evidence 
according  to  Part  1807  (FmHA 
Instruction  427.1). 

(viii)  To  pay  any  additional  income 
tax  which  the  borrower  must  pay  for  the 
year  because  of  the  capital  gain  or 
royalty  tax  attributable  to  the 
transactions.  Funds  for  back  taxes  must 
be  estimated  and  held  in  a  supervised 
bank  account  until  actual  payment  of 
the  tax. 

(8)  FmHA  liens  are  not  released  until 
receipt  of  the  appropriate  sales  proceeds 
for  application  on  the  Government's 
claim. 

(d)  Releasing  security.  Security  for 
FmHA  loans  addressed  in  this  Subpart 
will  be  released  according  to  applicable 
program  regulations  and  as  follows: 

(1)  Borrowers  will  be  held  strictly 
accoimtable  to  the  FmHA  for  all 
proceeds  derived  from  the  sale  of 
mortgaged  property  which  the  FmHA  is 
entitled  to  receive  under  its  lien. 

(2)  Consent  to  disposition  of  part  of,  or 
an  interest  in,  secraity  property  as 
authorized  in  this  subpart  may  be  given 
by  approving  a  completed  Form  FmHA 
465-1  or  other  forms  approved  by  CXXJ 
or  prescribed  in  State  Supplements. 
Upon  request  for  consent  the  EHstrict 
Director  will  forward  Form  FmHA  465-1, 
the  borrower's  case  folder,  and  any 
other  pertinenf  information  to  the  State 
Director. 

(i)  Chattel  security  may  be  released 
from  a  chattel  mortgage  by  use  of  Form 
FmHA  460-1,  "Partial  Release,"  or  other 
approved  form,  and  from  a  security 
interest  under  the  Uniform  Commercial 
Code  by  use  of  Form  FmHA  462-12, 
"Statements  of  Continuation.  Partial 
Release,  Assignment,  Etc.**  Satisfaction 
or  termination  of  chattel  security 
instruments  will  be  accomplished 
following  the  guidance  of  Subpart  A  of 
Part  1962. 

(ii)  Real  estate  security  may  be 
released  by  use  of  Form  FmHA  460-1  or 
other  form  approved  by  OGC 
Satisfacticm  or  termination  of  real  estate 
security  instruments  when  the  PmliA 


debt  has  been  paid  in  full  or  satisfied  by 
debt  settlement  action  will  be 
accomplished  with  the  use  of  Form 
FmHA  460-*.  "Satisfaction." 

(iii)  Any  consent  which  would  result 
in  the  FmHA  loan  account  being  paid  in 
full  will  be  subject  to  the  prepayment 
provisions  of  §  1965.90  of  this  Subpart  as 
applied  to  RRH.  RCH,  and  LH  loans. 

S  1965.78    [RcMorad] 

§1965.79    Subordinatioa 

(a)  General  policies.  The  State 
Director  is  authorized  to  approve 
request  for  a  subordination  according  to 
this  section,  if  the  total  debt  against  the 
security  after  the  transaction  does  not 
exceed  the  State  Director's  loan 
approval  authority  for  the  type  of  loan 
involved,  subordination  requests 
exceeding  this  limit  must  be  submitted 
to  the  National  Office  for  prior 
authorization  to  approve.  Each  request 
for  subordination  will  be  made  on  Form 
FmHA  465-1.  The  District  Director  will 
forward  a  properly  completed  and 
executed  copy  of  the  form  to  the  State 
Director  with  a  memoreindum  containing 
any  needed  information  to  justify 
approval  or  disapproval  of  the  request 

(b)  Conditions  of  approval  The 
subordination  must  be  for  the  purpose  of 
permitting  another  creditor  to  refinance, 
extend,  reamortize,  or  increase  the 
amount  of  a  prior  lien,  or  place  a  Uen 
ahead  of  the  FmHA  lien.  When  the  prior 
lien  is  being  increased  by  an  amount 
which  exceeds  normal  transaction  costs 
or  a  new  prior  lien  is  being  placed 
against  the  security,  an  Fmi-IA  ofTicial 
authorized  to  make  appraisals  far  the 
type  of  project  involved  will  supplement 
the  present  appraisal  report  by  inserting 
in  the  "Remarks"  section  information  as 
to  the  market  value  of  the  security  after 
the  transaction  if  the  appraisal  is  less 
than  one  year  old.  If  the  appraisal  is 
more  than  one  year  old,  a  new  appraisal 
must  be  completed.  The  State  Director 
may  also  request  an  appraisal  at  any 
time  deemed  appropriate.  In  all  cases, 
the  following  conditions  must  be  met 

(1)  The  transaction  must  either  further 
the  objectives  for  which  the  FmHA  loan 
was  made  or  improve  the  borrower's 
debt-paying  ability  and,  in  either  case. 
must  result  in  the  FmHA's  debt  being 
adequately  secured. 

(2)  The  borrower  is  unable  to 
refinance  the  FmHA  loan  on  terms 
which  can  reasonably  be  expected  to  be 
met  yet  still  meet  the  original  intent  of 
the  program. 

[3]  The  terms  and  conditions  of  the 
prior  lien  will  be  such  that  the  borrower 
can  reasonably  be  expected  to  meet 
them  as  well  as  all  other  debts. 


(4]  The  amount  of  the  indebtedness 
against  the  security  property,  including 
the  amount  of  the  subordination,  will 
not  exceed  its  present  maricet  value. 

(5)  When  an  increase  in  the  amount  of 
the  prior  lien  or  a  new  prior  Uen  is 
involved,  subordination  will  be  granted 
only  when  the  funds  will  be  used  for  the 
same  purposes  for  which  a  loan  of  the 
same  type  is  authorized;  except  LH 
loans  on  a  farm  tract  may  be 
subordinated  for  essential  farm 
improvement.s  and  any  other  purpose  for 
which  an  FmH.^  Farm  Ownership  loan 
can  be  made  as  described  in  9  1943.16  of 
Subpart  A  of  Part  1943.  LH  loans  will 
not  be  subordinated  to  provide 
operating  capital  or  purchase  chattels.  If 
the  LH  loan  is  secured  only  by  the  LH 
units  and  the  project  site,  the  LH  loan 
will  only  be  subordinated  for  purposes 
for  which  an  LH  loan  may  be  made. 

(6)  Any  proposed  development  will  be 
planned  and  performed  according  to 
Subpart  A  of  Part  1924  or  in  a  manner 
directed  by  the  other  creditor  which 
reasonably  attains  the  objectives  of 
Subpart  A  of  Part  1924  and  is  concurred 
with  by  the  State  Director. 

[7]  Funds  to  be  used  for  development 
or  enlargements  will  be  handled  as 
prescribed  for  loan  funds  in  Subpart  A 
of  Part  1902  except  that  if  the  creditor 
will  not  permit  the  use  of  a  supervised 
bank  account  arrangements  should  be 
made  to  assure  that  funds  will  be  spent 
for  plaimed  purposes  and  should  be 
approved  by  the  District  Director  before 
being  released. 

(8]  In  case  of  land  purchase,  FmHA 
will  obtain  the  best  lien  obtainable  on 
the  land  purchased. 

(9)  Subordinations  need  not  cover  the 
entire  site.  If  a  subordination  is 
requested  to  permit  an  interim  lender  to 
advance  construction  funds,  only  the 
portion  of  the  site  scheduled  for 
construction  will  be  subordinated.  If  the 
entire  farm  tract  has  been  taken  as 
security  for  a  LH  loan,  subordination  of 
the  Uen  on  all  property  except  the 
minimum  adequate  site,  including 
necessary  ingress  and  egress,  on  which 
the  LH  units  are  situated,  may  be 
authorized  for  any  purpose  consistent 
with  the  LH  program  regulators  and 

§  1965.79(b)(5).  For  RHS  loans,  the 
prorated  portion  of  the  Uen  for  the 
individual  lots  may  be  subordinated  to 
permit  construction  of  dwelling  units 
utilizing  conditional  commitments  as 
authorized  in  the  RHS  program 
regulations. 

(10)  All  subordination  requests  will  be 
forwarded  to  OGC  for  review.  The 
guidance  of  OGC  should  be  obtained  in 
the  preparation  of  the  documents 
necessary  to  effect  the  subordinatioa 
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(11)  Hie  subordination  is  for  a  specific 
amount. 

(12)  The  proposed  action  will  not  so 
diange  the  nature  of  the  borrower's 
activities  as  to  make  it  ineligible  for 
appropriate  loan  program  assistance. 

S  1965.80    [RmwvmI] 

§  1965.81    Severance  agreements. 

(a)  General  policies.  Severance 
agreements  or  other  instruments  of 
similar  effect  under  which  a  borrower 
may  acquire  through  other  credit,  items 
such  as  laundry  equipment,  air 
conditioning  units,  and  basic  household 
furnishings  that  mil  not  become  part  of 
real  estate  security,  may  be  approved  by 
the  State  Director,  provided: 

(1)  The  transaction  will  not  adversely 
affect  the  FmHA's  security  position  and 
any  additional  obligations  incurred  will 
be  within  the  borrower's  repayment 
ability. 

(2)  The  items  covered  by  the 
severance  agreement  are  needed  In  the 
successful  operation  of  the  security 
property. 

(3)  The  financing  arrangements  are 
otherwise  sound  and  proper. 

(b)  Handling  requests.  Requests  will 
be  made  on  Form  FmHA  465-1.  The 
District  Director  will  forward  to  the 
State  Director  a  properly  completed  and 
executed  Form  FmHA  46S-1,  any 
proposed  severance  agreement  the  case 
file,  and  specific  recommendations 
regarding  the  request 

(c)  Consent  and  approval.  The  State 
Director  will  indicate  approval  or 
disapproval  on  Form  FmHA  465-1.  The 
OGC  will  be  requested  to  prepare  or 
approve  the  form  of  severance 
agreement  and  issue  any  special 
instructions  when  necessary. 

51965.82    [Reaerved] 

§1965.83    Conaent  to  )unlor  liens. 

(a)  General  policies.  Borrowers  will 
be  strongly  discouraged  from  giving 
junior  hens  to  other  creditors  on  the 
FmHA  security  property.  Each  request 
for  consent  to  junior  liens  will  be  made 
on  Form  FmHA  465-1. 

(b)  Conditions  of  approval.  The  State 
Director  may  approve  a  junior  lien  if  the 
request  for  the  lien  is  authorized  prior  to 
the  lien  being  placed  against  the 
property  under  the  following  conditions: 

(1)  The  junior  lien  will  enable  the 
borrower  to  obtain  additional  credit  to 
make  needed  improvements  or  repairs 
on  the  security  property  for  purposes  for 
which  a  loan  of  the  same  type  involved 
could  be  made  and  funds  in  the  reserve 
account  have  been  depleted. 

(2)  The  junior  lien  will  improve  the 
borrower's  total  financial  condition  or 


debt-paying  ability  as  it  relates  to  tiie 
multiple  family  housing  project 

(3)  The  terms  of  the  junior  lien  will  not 
Jeopardize  the  borrower's  ability  to 
repay  the  FmHA  indebtedness  and,  in 
the  case  of  RRH,  RCH.  and  LH  loans, 
will  not  result  in  increased  rental  rates 
for  the  project  unless  authorized 
according  to  Exhibit  C  to  Subpart  C  of 
Part  1930. 

(4)  The  junior  creditor  agrees  in 
writing  that  foreclosure  action  under 
their  Uen  will  not  be  initiated  before 
holding  a  discussion  with  the  District 
Director  and  after  giving  a  reasonable 
period  of  notice  to  FmHA.  and  any 
operating  plans  of  the  junior  lien  holder 
are  consistent  with  FniH-A  requirements. 

(5)  Security  for  the  junior  lien  must  not 
include  project  income  or  revenue. 

(6)  No  junior  liens  will  be  authorized 
in  connection  with  a  transfer  of 
ownership. 

(7)  The  total  FmHA  debt  is  within  the 
State  Director's  approval  authority.  All 
other  requests  for  consent  to  junior  liens 
must  be  submitted  to  the  National  Office 
with  complete  comments  and 
recommendations  from  both  the  District 
Director  and  State  Director,  and  all  of 
the  borrower's  case  files. 

(8)  When  a  jimior  lien  is  placed  on 
any  property  without  the  prior  consent 
of  FmHA.  the  account  will  be  serviced 
for  liquidation  with  the  guidance  of 
OGC  according  to  the  security 
instruments.  However,  the  State 
Director  may  request  permission  to  post 
approve  the  junior  lien  by  submitting  a 
formal  request  to  the  National  Office 
pro\nded  he/she  determines  that  all 
other  conditions  set  forth  in  this  section 
are  met 

§1965.84    [Reaerved] 

§1965.85    Defautt  and  Iquidatloa 

(a)  General.  Liquidation  will  be 
recommended  only  after  all  efforts  by 
FmHA  officials  have  failed  to  effect  a 
satisfactory  solution  whereby  the 
borrower  will  comply  with  its 
obligations  under  die  note,  mortgage, 
loan  agreement  or  resolution,  and  all 
related  security  agreements  and  other 
instruments.  Liquidation,  whether  by 
volimtary  conveyance  or  foreclosure, 
will  be  handled  in  strict  accordance 
with  the  provisions  of  Subpart  A  of  Part 
1955. 

(b)  Servicing  delinquent  accounts. 
Delinquent  multiple  housing  accounts 
will  be  serviced  according  to  the 
respective  program  requirements  and 
the  following: 

(1)  The  District  Director  will  service 
delinquent  accounts  with  guidance  and 
assistance  as  necesseuy  from  the  State 
Director.  Every  delinquent  borrower  will 


be  serviced  according  to  a  routine 
established  for  the  particular  loan  type 
by  the  State  Director.  The  following 
sequential  steps  should  be  taken  for 
each  delinquent  account 

(i)  Each  quarterly  delinquency  report 
will  be  reviewed  for  accuracy  by  die 
District  Director. 

(ii)  If  the  report  is  in  error,  the  District 
Director  will  immediately  contact  the 
Finance  Office  and  provide  any 
information  necessary  to  remove  the 
account  from  the  delinquent  status. 
These  communications  with  the  Finance 
Office  should  be  directed  to  the 
Multiple-Family  Housing  unit  Before 
contacting  the  Finance  Office,  the 
District  Director  must  complete  a  field 
audit  of  the  account  to  be  submitted 
with  the  inquiry. 

(iii)  If  the  report  is  accurate  and  a 
delinquency  indeed  exists,  the  District 
Director  will  immediately  contact  the 
borrower  to  determine  the  reason  for  the 
delinquency  and  will  attempt  to  collect 
either  in  a  lump  sum  or  in  additional 
monthly  payments  over  a  short  period  of 
time,  usually  not  to  exceed  one  year. 
This  should  include  foregoing  any  cash 
return  until  the  account  is  current 

(iv)  Within  30  days  of  receipt  of  the 
quarteriy  delinquency  report  the 
District  Director  will  submit  to  the  State 
Director  a  detailed  report  and  specific 
comments  and  recommendations  for 
servicing  each  delinquent  account  The 
State  Director  will  assist  the  District 
Director  in  developing  a  realistic 
servicing  plan  for  eac^  delinquent 
account  Appropriate  consideration 
should  be  given  to  reamortizing. 
transferring,  conveying  or  foreclosing 
the  account  recognizing  the  willingness 
of  the  borrower  to  cooperate  and 
comply  with  FmHA  requirements  and  to 
meet  the  purposes  for  which  the  loan 
was  made.  Consideration  should  also  be 
given  to: 

(A)  Adequate  budgeting. 

(B)  Improving  management  and 
outreach. 

(C)  Implementing  interest  credit  and/ 
or  rental  assistance  if  the  borrower  and 
project  qualify. 

(D)  Participating  in  the  HUD  Section  8 
program  for  existing  housing  through  the 
local  Public  Housing  Agency  (PHA). 

(E)  Effecting  a  justified  rent  increase 
according  to  applicable  program 
requirements. 

(F)  Obtaining  an  assignment  of  project 
income. 

(2)  District  Directors  should  be  firm  in 
dealing  with  the  borrower  or  the 
borrower's  representative.  However,  the 
management  agent  is  not  the  party 
ultimately  responsible  for  the  loan,  and 
it  is  therefore  imperative  that  the 
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borrower  fatily  understand  the 
conseqaences  of  dM  default.  Courtesy, 
cooperatmn  and  sound  judgment  must 
be  involved.  If  the  delinquent  account 
cannot  be  brought  current  within  a 
reasonable  period,  step*  should  be 
taken  according  to  Subpart  A  of  Part 
1955  to  protect  the  Government's 
interest 

(c)  Failure  to  maintain  reserves.  A 
borrower's  failure  to  maintain  adequate 
reserves  shookl  be  treated  in  a  manner 
similar  to  delinquent  accounts.  The 
District  DirectOT  should  carefully 
monitor  the  required  transfers  to  the 
reserve  account.  Borrowen  who  foil  to 
make  the  required  transfers  or  use 
reserve  funds  without  prior  FmHA 
authorizabons  should  be  carefully 
counselled.  Demand  should  be  made 
upon  boROWtts  willfnlly  misu^ng  the 
reserve  account  to  promptly  correct  any 
deficiency.  As  appropriate,  flie  District 
Director  may  request  asristance  from 
the  State  Director.  As  necessary  to 
protect  the  Government's  interests, 
assistance  from  OGC  at  OIG  should  be 
requested  through  the  State  Office. 

(d)  Non-monetary  defauHt.  Attempts 
to  resolve  niHunonetary  de&uhs  should 
be  handled  whenever  possible  at  the 
District  Office  level  with  appropriate 
guidance  and  assistance  frooi  the  State 
Office.  The  State  Director  should 
counsel  vrith  OGC,  to  determine  the 
appropriate  servicing  actions  in  those 
cases  where  nonmoaetary  defaults 
cannot  be  resolved  at  the  District  Office 
level.  These  actions  may  include 
liquidation  of  the  account 

(e)  Liquidation.  Liquidation  of  all 
multiple-family  type  loans  will  be 
handled  acomtlhig  to  the  applicable 
portions  of  Subpart  A  ci  Part  195&  In 
cases  of  forced  bqoidatioa  where  the 
acceleration  notice  has  been  delivered 
and  the  borrower  has  willfiilly  failed  to 
make  the  required  loan  payments,  any 
outstanding  interest  credit  agreement 
will  be  cancelled  after  the  appeal  period 
prescribed  in  Subpart  B  of  Part  1900  has 
expired:  eligible  tenants  are  not 
occupying  the  units;  and/or  the 
borrower  is  not  collecting  the  approved 
rents  or  transmitting  the  required 
payments  to  FmHA.  In  all  l^uidaticHa 
cases,  the  State  Director  will  be 
responsible  for  the  final  decision  to 
liquidate  the  account  based  upon  an 
opinion  from  the  OGC  and  the  following 
information  supphed  by  the  District 
Director 

(1)  The  specific  recommendations  of 
the  District  Director  on  the  method  of 
carrying  out  the  Uquidation, 

(2]  The  case  file  and  any  other 
pertinant  information  developed  in 
support  of  the  accusations, 


(3)  A  siunmary  of  FmHA  efforts  to 
work  out  an  acceptable  solution  short  of 
liquidation, 

(4)  A  current  appraisal  of  the  security 
property  completed  by  an  FmKA  official 
authorized  to  make  that  particular  type 
of  appraisal  and  an  estimate  of  the  net 
amount  that  may  be  realized  from  the 
sale  of  the  assets, 

(5}  The  most  recent  balance  sheet  or 
financial  statement  from  the  borrower, 

(6)  A  current  stateaient  of  account 
from  the  Finance  Office,  and 

(7)  A  problem  case  report  using  Form 
FmHA  465-7.  or  Exhibit  A  to  Subpart  A 
of  Part  1955  as  appropriate. 

%  t96S.So    [Reeefvetfj 


S1M&S7    lilBcellSMO—  sacuHty. 

(a)  Membaship  Uability  agreements. 
As  a  loan  approval  requirement,  some 
borrowers  may  have  special  agreements 
ivith  members  of  the  organization  for  the 
purchase  of  shares  of  stock  or  for  the 
payment  of  a  pro  rata  share  of  the  loan 
in  the  event  of  default,  or  they  may  have 
instruments  which  are  commonly 
referred  to  as  individual  habibty 
agreements  which  are  usually  assigned 
to  and  held  by  the  FmHA  as  additional 
security  for  the  loan.  In  other  cases  dw 
borrower's  note  may  be  oidorsed  by 
individaais.  These  security  and  liability 
instruments  will  be  serviced  In  a  nuotner 
indicated  by  the  agreements  to 
adequately  protect  the  Interest  of  the 
FmHA.  The  State  Director  will  develop 
servidog  actions  widi  the  asnstance  of 
OGC 

(b)  Other  aecarify.  Other  security  sudt 
as  coUataral  assignments,  assignments 
of  rents,  Housing  Assistance  Payments 
Contracts,  and  notices  of  lienholder 
interest  will  be  serviced  according  to 
acceptable  practices  In  the  respective 
states.  The  State  Director  should 
develop  any  special  servicing  actions 
with  the  assistance  of  OGC  to  protect 
the  interest  of  FmHA.  Evidence  of  the 
security  will  be  filed  in  the  loan  docket 
in  the  District  Office.  A  notation  will  be 
made  on  the  Management  System  Card 
showing  that  the  security  has  been 
retained.  When  this  other  security  is 
taken,  a  plan  for  servicing  it  shoiild  be 
developed  by  the  approval  official  and 
included  as  an  approval  condition  at  the 
outset 

S  1965.88    [Reserved] 

§1965.88    OMaMngaddWenalsscurttyfer 
inadequately  secured  loans. 

(a)  General  policies.  As  a  general 

policy,  additional  security  formuhiple 
housing  loaiu  should  not  be  needed  or 
taken  to  protect  the  interest  of  FmHA. 
However,  the  State  Director  may 
authorize  taking  additional  security  in 


the  form  of  real  estate  or  other  security 
as  described  in  §  1965.87fb)  of  this 
Subpart  when  the  additional  security 
will  enhance  the  chances  that  the 
Covemment  will  not  suffer  a  loss  and 
any  of  the  following  conditions  exist: 

(1)  The  account  is  behind  schedule. 

(2)  The  property  has  not  been  properly 
managed  or  maintained. 

(3)  There  is  serious  doub<  that  the 
borrower  can  carry  out  the  objectives  of 
the  loan. 

(b)  Conditions  of  approval  In  cases 
where  the  District  Director  determines 
that  the  conditions  as  stated  in 

S  1965.39(8]  of  this  Subpart  exist  the 
borrower's  case  file  will  be  forwarded  to 
the  State  Director  with  a  memorandum 
providing  the  following  infdrmatian: 

(1)  The  facts  which  Justify  the  taking 
of  additional  security. 

(2]  A  conservative  estimate  of  the 
market  value  of  any  real  estate  to  be 
mortgEiged;  however,  it  wUl  not  be 
necessary  to  make  a  formal  appraisal  of 
the  property  to  be  mortgaged  unless 
determined  necessary  by  the  State 
Director. 

(3)  A  brief  descriptian  of  any  existing 
liens  on  the  additkmal  secairity  including 
the  repayment  terms  and  uiqiaid 
balance. 

(4)  TIm  name  of  the  titk  holder  and 
how  title  to  the  property  is  held.  Title 
evidence  need  not  be  required. 

(5)  A  plan  for  servicing  the  additional 
security  to  be  taken. 

(6)  A  description  of  fte  oAer  servlcfaig 
alternatives  available  to  assure  that  the 
objectives  of  the  loan  will  be  met  and  to 
protect  the  Government  from  loss. 

(c)  Processing.  The  guidance  and 
assistance  of  OGC  will  be  obtained 
whenever  additional  security  is  taken. 
The  highest  quaUty  security  will  be 
taken  whenever  additional  security  is 
considered. 

§1965.90    Payment  In  fult 

(a)  General.  Payment  in  full  of  a  loan 
will  be  handled  acceding  to  Part  1866 
(FmHA  Instructioa  ASIA),  sul^ect  to  any 
applicable  prepayment  pioviskms  in  the 
respective  program  regulations,  loan 
agreements,  or  mortgages.  For  RRH. 
RCH,  and  LH  loan  prepayments,  the 
borrower  must  subittit  a  written  request 
to  prepay  the  loan(s)  to  the  District 
birector  at  least  60  days  prior  to 
actually  making  the  offer  to  prepay. 

(b)  Prepayment  of  loans  opfuored 
prior  to  December  21, 1979.  For  any 
RRH.  RCH  or  LH  loans  approved  prior 
to  December  21, 1979.  the  District 
Director  will  accept  prepayment  or 
graduation  when  be/sbe  can  assure  that 
conditions  are  met: 
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(1)  The  borrower  has  been  adviged 
that  any  valid  existing  leases  must  be 
honored  mtii  tfiey  expire  er  are 
terminated  under  the  provisions  of  the 
lease. 

(2)  Upon  acceptance  of  the  offer  to 
prepay,  assxire  written  notice  of 
approval  is  gives  to  eadi  teaaoL  Iliis 
notice  should  indwle  a  statnnent 
advising  the  tenante  of  their  priority 
rights  for  occupancy  in  other  FmHA  . 
financed  projects  if  they  are  displaced 
or  if  the  prepayment  has  caused  them  to 
experience  rent  overburden  as  defined 
in  Para^^h  XUI  A  4  of  ExfaiMt  B  to 
Subpart  C  of  Part  1030.  The  tenanU 
should  be  advised  in  the  notice  that  they 
have  six  (A)  months  from  the  date  of 
prepayment  to  exercise  their  priority 
right  by  apfilyiog  for  a  letter  of  psority 
from  the  District  Director.  This 
information  should  be  posted  within  the 
building(s)  upon  notification  of 
approval  Exhibit  A  of  this  Subpart  is 
provided  as  guide  for  the  District 
Director's  <use. 

(3)  Upon  receiving  an  ap|>iicatioa 
submitted  within  six  (6j  months  of  the 
prepayment  by  a  tenant  displaced  as  a 
result  of  prepayment,  provide  to  the 
affected  tenant  a  letter  of  priority 
entitlement  to  all  other  FmHA  RRH 
projects  in  the  area.  This  area  includes 
FmHA  projects  within  a  reasonable 
commuting  distance  of  the  affected 
project  The  letter  of  priority  entitlement 
should  indade  a  statement  that  the 
affected  taoant  has  thirty  (30)  dajrs  to 
apply  with  other  FmHA  RRH  projects  in 
the  area.  The  letter  of  priority 
entitlement  will  enable  those  tenants  to 
move  to  the  top  of  any  waiting  list  in 
those  projects.  A  list  of  FmHA  RRH 
projects  in  the  area  will  be  included  as 
part  of  the  letter  of  priority  entitlement. 
Eligible  tenants  in  LH  projects  will  also 
be  advised  of  other  available  LH 
projects  in  the  area. 

(4)  Provide  the  State  Director  vdth  a 
detailed  report  ia  Ae  fonnat  set  forth  in 
S  19e5.901d)  of  this  Subpart.  TTiis  report 
must  be  provided  upon  acceptance  of 
the  offer  to  prepay. 

(c)  Prepayment  of  loans  approved  on 
or  after  December  21, 1979.  For  any 
RRH,  RCH,  -or  LH  loan  approved  on  or 
after  December  21, 1979,  or  which  has 
subsequenKly  been  made  subject  to  the 
prepayment  restrictions  of  Section  502 
of  Title  V  ef  tte  Housing  Act  of  1949,  the 
District  Director  may  accept  prepajrment 
or  graduation  with  tije  prior  concurrence 
of  the  State  Director  provided  all  of  the 
following  condltiens  are  met: 

(t)  The  vwltten  notice  requirement  set 
forth  in  S  iem.90(b)  of  this  Sul^art  \» 
satisfied. 

(2)  A  report  is  provided  to  the  SUte 
Director  %vith  sufficient  detailed 


information  regarding  occupancy  and 
need  so  Ibat  the  State  Director  can 
examine  the  offer  and  its  likely 
consequences. 

(3)  The  offer  may  be  accepted  with  the 
State  Director's concarrenoe,  unless  the 
State  Director  determines: 

(i)  Tliat  dne  to  a  change  in  the  use  of 
the  housing  and  related  fadlities,  or  to 
an  increase  in  rental  or  other  charges 
likely  to  occur  as  a  result  of  [Hepayment 
the  low  and  moderate  income  and 
elderly  or  handicapped  tenants 
occupying  the  assisted  housing  at  (he 
time  of  the  offer  or  request  cannot 
reasonably  be  expected  to  remain  in 
occupancy  for  that  period.  However,  in 
spite  of  tl^s  determination,  the  offer  or 
request  to  prepay  may  be  processed 
only ;/ affordable,  decent  safe,  sanitary, 
and  nonassisted  alternative  housing,  or 
vacant  assisted  units  for  which  there  is 
no  waiting  list  is  available  to  Ae 
tenants  who  are  likely  to  be  displaced 
as  a  result  of  the  change  or  increase, 
and 

(ii)  In  the  case  of  hoasing  or  related 
facilities  containing  more  than  10 
dwelling  units,  that  the  changes  likely  to 
occur  as  a  result  of  die  prepayment  wiU 
have  a  substantial  adverse  effect  on  &e 
supply  of  affordable,  decent  safe,  and 
sanitary  housiag  available  to  low-  and 
moderate-income  and  elderly  at 
handicapped  persons  in  the  area  in 
which  the  housing  and  related  facilities 
are  located. 

(4)  For  transfers  outside  the  program, 
if  ihe  State  Director  makes  an 
affirmative  determination  under 

§  19e5.90(c)  (1)  or  (2)  of  this  Subpart, 
then  prepayment  may  be  accepted  only 
if  the  foUoMring  clause  is  included  in  the 
deed  or  other  document  of  conveyance: 

The  purchaser  agrees  that  the  housing 
located  on  this  property  will  be  used  ooly  as 
authori2ed  under  section  514  of  the  Housing 
Act  of  1949  and  FmHA  regulations  then 
extant  until  (insert  date.  15  years 

for  unsubsidized  or  20  years  for  subsidized 
loans  from  the  date  tite  last  loan  on  the 
project  was  closed).  A  tenant  may  seek 
enforcement  of  fliia  provtsioo  as  well  as  die 
United  States.  No  person  occupying  the 
housing  shall  be  reqoired  to  vacate  during 
such  period  because  of  early  repayment 

(5)  That  if  the  borrower  wishes  to 
prepay  and  operate  the  property  within 
the  objectives  of  the  program  or  transfer 
the  loan  to  a  transferee  that  will  keep 
the  hoasing  wifliin  the  program,  a 
document  containing  die  restrictive 
language  that  appears  below  must  be 
executed.  In.the  case  of  transferees,  the 
restrictive  language  wiU  be  inserted  in 
the  Aasumplica  Agreement  in  the  case 
of  borrowers  prepaying  but  not 
tranaferring  the  property,  the  following 


restrictive  language  will  be  inserted  in 
the  deed  of  release  and  filed  for  record: 

The  borrower  and  any  soooeMort  in 
InteFest  agree  to  use  the  bousing  fat  tlie 
purpose  of  housing  people  el)gil>ie  for 
occupancy  as  provided  io  Section  514  or  S15 
of  Title  V  of  the  Housing  Act  of  1948  and 
FmHA  r^ulationa  then  extant  during  the 

(15  years  for  unsubsidized  and  20  years  for 
subsidized  loans)  year  period  beginning 

(the  date  the  last  loan  on  the  project  is 
closed).  Hie  trarrower  also  agrees  Ibat  no 
person  occupying  the  housing  shall  lie 
required  to  vacate  prior  to  tiie  close  of  such 

(15  yaai*  for  unsobaidized  and  20  years 
for  subsidized  loans)  year  period  because  of 
early  prepayment.  The  bonower  will  be 
released  from  these  obligations  only  when 
the  Government  determines  that  there  is  no 
longer  a  need  for  the  housing  or  that  Federal 
or  other  financial  assistance  provided  to  tlie 
residents  of  such  housing  tnll  no  longer  be 
provided. 

(6)  The  District  Director  will  provide 
the  State  Director  with  a  detailed  report 
in  the  format  set  forth  in  §  19B5.9Q(dJ  of 
this  Subpart  npon  servicing  information. 

(d)  Prepayment  report  Immediately 
upon  receiving  information  regarding  the 
prepayment  of  any  RRH.  RCH.  or  LH 
loans  the  District  Director  will  send  a 
report  on  each  prepayment  case  to  the 
State  Director  for  indefinite  retention 
containing  the  following  Information: 

(Ij  Date  of  initial  loan  approval. 

(2)  Type  of  borrower  entity  and  plan 
of  operation. 

(3)  The  munber  of  units  in  the  project 

(4)  The  number  of  eligible  tenants 
presently  occupying  the  units. 

(5)  The  estimated  replacement  cost 
per  unit 

(6)  The  estimate  of  the  number  of 
households  that  will  be  displaced  as  a 
result  of  prepayment 

(7)  The  estimated  relocation  cost  of 
the  households  being  displaced. 

(8]  An  indication  of  the  displaced 
households'  ability  to  pay  relocation 
costs. 

(9)  The  income  range  of  the  tenants 
presently  In  the  project 

(10)  The  number  of  elderly  tenants  in 
the  project 

(11)  'The  present  and  projected  rents. 

(12)  The  number  of  Section  8  or  RA      \ 
units,  and  whether  Section  8  will 
continue  after  prepayment 

(13]  Any  cause  of  displacement  other 
than  rent. 

(14)  The  availability  of  other  vacant 
units  in  6ie  area. 

(e)  Final  payment  and  release.  Final 
payments  and  the  release  of  security 
wiU  be  handled  according  to  Subpart  B 
of  Part  1951.  Subpart  A  of  Part  1962.  and 
Part  1886  (FmHA  Instruction  451.4).  and 
appropriate  program  requirements  and 
regulaticms.  In  aJl  cases,  references  to 
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County  Supervisor  shall  be  construed  to 
mean  District  Director  when  applied  to 
multiple  family  type  borrowers.  The 
District  Director  will  notify  the  bonding 
company  in  writing  that  the  government 
no  longer  has  an  interest  in  the  tidelity 
bond  and  will  release  the  FmHA's 
interest  in  insurance  policies  according 
to  Uie  applicable  provisions  of  Subpart 
A  of  Part  1806  (FmHA  Instruction  426.1) 
FmHA's  interest  in  any  other  security 
will  also  be  released  in  the  manner 
prescribed  by  the  State  Director  with  the 
assistance  of  OGC  as  necessary. 

§  1965.91    Scrvldng  loans  in  fonnerly 
eligHitoarMw. 

All  servicing  actions  contained  in  this 
subpart  are  authorized  without  regard  to 
whether  the  area  may  no  longer  be 
detined  as  an  eligible  area. 

§§1965.92—1965.93    [ftosarvod] 

§1965.94    Stat*  SupplcnMnta. 

State  Supplements  will  be  prepared 
with  the  advice  of  OGC  as  necessary  to 
comply  with  State  laws  and  to  provide 
guidance  to  the  District  Director  in  the 
servicing  actions  required  All  State 
Supplements  must  be  submitted  for  prior 
National  Office  approval  before 
implementation.  Requests  for  approval 
must  include  complete  fustlfication, 
citations  of  State  law,  and  appropriate 
legal  opinions  from  the  respective 
Regional  Attorney. 

§1965.96    [Raaarvad] 

§1965.96    NomllacriminatkMi. 

Each  instrument  of  conveyance  for 
any  transfer  or  foreclosure  sale  of  real 
property  subject  to  Title  VI  of  the  Civil 
Rights  Act  of  1964  will  contain  the 
following  covenant:  "The  property 
described  herein  was  obtained  or 
improved  through  Federal  financial 
assistance.  This  property  is  subject  to 
the  provisions  of  Title  IV  of  the  Civil 
Rights  Act  of  1964  and  the 
Rehabilitation  Act  of  1973  and  the 
regulations  as  issued  pursuant  thereto 
for  so  long  as  the  property  continues  to 
be  used  for  the  same  or  similar  purposes 
for  which  the  Federal  financial 
Assistance  was  extended  or  for  so  long 
as  the  purchaser  owns  it.  whichever  is 
later." 

§1965.97    Exception  authority. 

The  Administrator  of  the  Farmers 
Home  Administration  may,  in  individual 
cases,  make  an  exception  to  any 
requirements  of  this  Subpart  not 
Inconsistent  with  the  authorizing  statute 
if  the  Administrator  finds  that 
application  of  the  requirement  would 
adversely  affect:  (a)  the  interest  of  the 
Government;  or  (b)  the  immediate  health 


or  safety  of  the  tenants  or  the 
community.  The  Administrator  will 
exercise  the  authority  only  at  the 
request  of  the  State  Director.  The  State 
Director  will  submit  the  request 
supported  by  data  which  demonstrates 
the  adverse  impact,  identifies  the 
particular  requirement  involved,  shows 
proper  alternative  courses  of  action,  and 
identifies  how  the  adverse  impact  will 
be  eliminated. 

§§  1965.9»-1965.100    [Reswvad] 
ExhibU  A-^'mHA  Instnicdon  196&-B 
Notice  of  Prepayment 
TO:  Tenants  of 


(Project  Name] 


On- 


,  (Date)  Farmers  Home 


Administration  (FmHA)  accepted  payment  in 
full  of  the  loan  which  financed  your  rental 
unit.  As  a  condition  of  acceptance,  you  are 
hereby  advised  that  the  new  owners  will  bo 
bound  by  the  terms  of  your  existing  lease 
until  it  expires  or  is  terminated  in  accordance 
with  the  provisions  of  such  lease. 

You  are  further  advised  that  you  may  have 
priority  rights  for  occupancy  in  other  FmHA 
financed  profecta  within  a  reasonable 
commutiiig  cUstance  from  your  present 
location  if  you  are  displaced  without  cause 
because  any  subsequent  increase  in  rents 
causes  you  to  experience  rent  overburden. 
You  have  six  (6)  months  from  the  above  date 
to  exercise  this  priority  right.  You  may  do  this 
by  applying  to  my  office  for  a  letter  of 
priority. 

If  you  have  any  questions  you  may  contact 
my  office  at 


(Signature) 

(42  U.S.C  1480:  7  CFK  2.23:  7  CFR  2.70) 

Dated:  April  1, 1982. 
Charles  W.  Shuman. 
Administrator,  Fanners  Home 
Administration. 

[FR  Ooc.  82-lie32  FUad  S-7-S2;  »M  ua] 
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DEPARTMENT  OF  ENERGY 

Office  of  Conservation  and 
Renewat>te  Energy 

10  CFR  Part  459 

[Docfcat  No.  CAS-Rftl-81-127] 

Residential  Energy  Efficiency  Program 

AOINCV:  Office  of  Conservation  and 
Renewable  Energy,  DOE. 
action:  Final  rule. 

summary:  The  Department  of  Energy,  in 
accordance  with  a  statutory 
requirement,  issues  a  final  rule  for  the 


Residential  Energy  Efficiency  Program,  a 
Federal  financial  assistance  program 
authorized  by  the  Energy  Security  Act  of 
1980  to  demonstrate  the  feasibility  of 
capturing  wasted  energy  through  retrofit 
of  existing  residential  buildings.  The 
delivery  of  these  conservation  services 
would  be  accomplished  through  a 
cooperative  venture  between  the  private 
sector,  utilities  and  State  and  local 
governments.  Most  of  the  comments  on 
the  proposed  rule  were  negative  to  the 
program  in  concept,  finding  it 
unnecessary  or  unlikely  to  l>e  workable 
or  fair.  The  few  positive  comments  cited 
the  program's  value  in  facilitating 
delivery  of  conservation  services  but 
recognized  the  complex  administrative 
burdens  it  would  pose.  While  issuance 
of  this  rule  is  required  by  statute, 
providing  Federal  financial  assistance 
under  it  is  not.  The  Department  does  not 
intend  to  fund  the  program.  The 
Department's  1982  appropriations, 
moreover,  do  not  require  that  any 
financial  assistance  be  provided  under 
the  program.  The  Administration  has 
requested  that  Congress  again 
appropriate  no  funds  for  the  program  for 
fiscal  year  1983. 

EFFECnvc  date:  lune  9, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Heard.  Building  Services  Division. 
Office  of  Conservation  and 
Renewable  Energy,  Department  of 
Energy.  1000  Independence  Avenue, 
S.W..  Room  5F-044,  Washington,  D.C 
20585,  telephone  (202]  252-«426. 

Daniel  Ruge,  Office  of  General  Counsel 
Department  of  Energy,  1000 
Independence  Avenue.  S.W.,  Room 
6B-144.  Washington,  D.C.  20585, 
telephone  (202)  252-9519. 

SUPPtEMCNTARV  INFORMATION: 
L  Introduction  and  Background. 
II.  Comments  on  Proposed  Rule  and 

Content  of  Final  Rule. 
DL  Regulatory  Impact,  Regulatory 

Flexibility  Act,  and  Environmental  Reviews. 

I.  Intioducdon  and  Background 

In  order  to  comply  with  a  statutory 
requirement,  the  Department  of  Energy 
(DOE  or  Department]  today  issues  a 
final  rule  for  the  Residential  Energy 
Efficiency  Program  (REEP  or  program), 
under  Subtitle  C  of  Title  V  of  the  Energy 
Security  Act  (ESA).  Pub.  L  96-294,  June 
30, 1980.  adding  Part  5  to  Title  II  of  the 
National  Energy  Conservation  Policy 
Act  (NECPA),  42  U.S.C.  8235  et  seq. 

Section  2e5(b)  of  the  NECPA  requires 
DOE  to  issue  final  rules  and  regulations 
for  the  REEP,  42  U.S.C.  6235d(b). 
Providing  Federal  financial  assistance 
under  the  program,  however,  is 
discretionary.  42  U.S.C.  8235a(c). 


Federal  Regiater  /  Vol.  47.  No.  90  /  Monday.  May  10.  1982  /  Rules  and  Regulations 


Today's  notice  satisfies  the  requirement 
for  final  rules  and  regulations. 

The  program  as  envisioned  by  the 
statute  authorizes  the  Department  in  its 
discretion,  to  award  financial  assistance 
to  States  and  local  governments  for  the 
establishment  of  not  more  than  four 
demonstrations  to  test  one  possible 
approach  to  increasing  residential 
energy  efficiency.  Under  the  program,  a 
public  utility  wcHiId  contract  with  an 
independent  company  (Energy 
Conservation  Company  or  ECCO)  to 
provide  energy  conservation  retrofit 
services  (such  as  the  installation  of  wall 
and  attic  insulation]  to  the  residences  of 
all  residential  customers  in  a  designated 
demonstration  area,  who  were  willing  to 
accept  the  services.  The  utility  would 
make  payments  to  the  ECCO  to  the 
extent  that  the  retrofit  services  actually 
resulted  in  utility  saviogs  in  the  form  of 
reduced  purchases  of  generating  fiiel 
and/or  of  avoided  construction  of  new 
generating  capacity. 

Before  applying  for  Federal  funding, 
the  State  or  local  government  would 
have  to  develop  a  detailed  plan  for  the 
demonstration.  A  State  or  local 
application  for  Federal  funding  would 
contain  a  description  of  both  the  KEEP 
plan  and  the  contract  to  be  entered  into 
between  the  utility  and  the  Enei^gy 
Conservation  Coinpany  and  a 
description  of  the  manrnw  ia  which  the 
various  statutory  requirements 
applicable  to  the  plan  and/or  contract 
would  be  met  These  statutory 
responsibilities  include,  among  others,  a 
particular  process  for  selecting  the 
ECCO;  a  requirement  on  the  ECCO  to 
offer  and  poform  inspections  and  to 
inform  residents  of  the  enei^ 
conservation  measures  which  would  be 
installed  and  the  measures'  expected 
savings;  ECCO  warranties  on 
installation  and  materials;  development 
and  use  of  a  specific  methodology  for 
measuring  eneigy  savings;  and  the 
requirement  for  payment  of  an  agreed-lo 
price  for  energy  saved. 

The  statute  directs  DOE  to  consider 
several  factors  in  deciding  whether  a 
REEP  application  should  be  selected  for 
award.  "These  statutory  evaluation 
criteria  include  the  energy  savings 
potential  of  the  demonstration,  its 
anticipated  anticompetitive  effects,  and 
the  likelihood  that  the  Talne  of  energy 
saved  would  be  sufficient  to  compensate 
for  the  estimated  supply  and  installation 
costs. 

n.  Commaato  on  ftopoaad  Rule  and 
Content  of  Final  Riila 

DOE  recatred  20  written  oomaisnts 
and  three  iadividnals  testified  at  the 
pubbc  heariag  held  on  the  proposed  rule 
46  FR  8016,  January  20, 1961.  A 


substantial  majority  of  the  comments 
expressed  opposition  to  MXP.  They 
stated  that  REEP  was  neither  feasible 
nor  necessary  to  achieve  the  main 
program  objective  of  energy 
conservation.  Many  commentors  felt 
that  the  program  would  be  ineffective 
because  of  its  administrative  complexity 
and  the  difficult  issues  that  would  be 
involved,  such  as  calculating  the  amount 
and  monetary  value  of  energy  saved. 

Commentors  also  stated  that  REEP 
would  pose  virtually  unresolvable 
anticompetitive  problems.  TTie  Antitrust 
Division  of  the  United  States 
Department  of  Justice  expressed  its 
concerns  in  a  written  comment  which 
characterized  the  REEP  as  "a 
fimdamentally  anticompetitive 
program." 

A  number  of  comments  addressed  the 
problems  associated  with  utility 
recovery  of  costs  for  REEP-related 
payments.  The  statute  requires  that  the 
retrofitting  services  be  performed 
"without  diarge"  to  the  owner  or 
occupant  of  uy  building  retrofitted,  42 
U.S.C.  8235a.  This  would  preclude  a 
direct  chaige  to  these  individuals  ami 
might  well  also  preclude  an  indirect 
charge  to  them  throu^  the  rate 
structure.  Moreover,  some  commentors 
thought  that  an  indirect  charge  would 
reduce  the  program's  likelihood  of 
success.  At  the  same  time,  commentors 
frequently  felt  that  neither  all  the  rate- 
payers nor  the  stockholders  should  be 
required  to  subsidize  those  customers 
who  directly  benefited  from  the 
program.  Some  also  felt  that  it  would  be 
particularly  unfair  for  the  rates  of  those 
customers  who  had  already  undertaken 
conservation  efforts  on  their  own  to 
reflect  any  of  the  costs  of  the  program. 

There  were  also  some  concerns  raised 
as  to  the  usefulness  of  REEP  in  various 
regions  of  the  coimtry.  Several  utilities  - 
in  the  South  felt  that  the  program  would 
not  enable  them  to  reduce  the  peaking 
demands  in  Aeir  service  areas  during 
the  summer  months  when  air- 
conditioning  use  is  at  its  highest  A 
commentor  in  the  Northeast  feh  that  the 
program  would  be  least  beneficial  in 
that  region  because  gas  and  electric 
utilities  would  be  unwilling  to  pay  for 
the  installation  of  conservation 
measures  whidi  would  reduce  the 
consumption  of  oil,  the  predominant 
heating  fuel  in  the  region.  Also,  several 
commentors  felt  that  the  program  would 
be  unnecessary  in  light  of  substantial 
continuing  Individnid  initiative  and  the 
various  State  and  utility  conservation 
programs  carrently  in  effect.  Fmally,  one 
positive  comment  stated  that  while  the 
program  raises  many  of  the  serious 
concerns  discussed  above,  it  does 
address  an  important  conservation 


problem  by  fadlitatiiig  delivery  of 
conservati(m  measures  and  practices. 

The  final  rule  is  brief.  Section  459.101 
states  that  the  regulations  are  those 
required  for  REEP  by  section  265(b)  of 
theNECPA. 

Section  459.102  states  that  no 
financial  assistance  wriil  be  made 
available  for  a  REEP  demonstration 
unless  there  is  a  solicitation  at  some 
future  date  in  accordance  with  the 
Department's  generic  financial 
assistance  rules,  10  CFR  Part  600.  and 
then  only  subject  to  tiie  availability  of 
appropriated  funds.  Section  459.102  also 
precludes  the  consideration  of  any 
unsoUcited  proposals  for  REEP  funding. 

Section  459.103  incorporates  by 
reference  the  generic  financial 
assistance  regulations  and  the  program's 
authorizing  legislation,  as  appUcable.  to 
govern  the  award  and  administration  of 
any  financial  assistance  imder  the 
program.  Incoiporating  applicable 
provisions  of  the  NECPA  by  reference 
woidd  achieve  the  same  effect  as  the 
extensive  provisions  in  the_proposed 
rule  which  quoted  or  paraphrased  the 
program  legislation. 

in.  Regulatory  fanpact.  Regulatory 
FlexilHlity  Act,  and  Environmeiital 
Revie%vs 

This  final  rule  was  reviewed  imHpr 
Executive  Order  12291,  46  FR 13193, 
February  19, 1981.  DOE  has  concluded 
that  because  the  rule  affects  only  the 
possible  implementation  of  a  maximum 
of  four  demonstrations,  it  is  not  a  "major 
rule,"  as  defined  by  section  1(b)  of  the 
Executive  Order. 

The  final  rule  %va8  also  reviewed 
under  the  Regulatory  FlexibiUty  Act  5 
U.S.C.  601  et  seq.  The  maximum 
possible  implementation  of  four  projects 
should  not  involve  a  substantial  number 
of  small  entities  as  defined  by  the  Act 
Section  264(b)(3J  of  NECPA.  moreover, 
should  operate  to  preclude  approval  of 
any  demonstration  the  anticipated 
anticompetitive  effects  of  which  were 
judged  to  be  unduly  burdensome  on 
small  entities  within  the  geograptiic  area 
of  the  demonstration.  Accordingly, 
pursuant  to  section  605(bj  of  the 
Regulatory  Flexibiii^  Act  it  is  certified 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

In  accordance  with  the  requirements 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  42  U.S.C.  4321  et 
seq.,  DOE  prepared  an  Environmental 
Impact  Statement  (KB)  for  the  entire 
Residential  Conservation  Service  TRCS) 
program.  A  notice  of  availability  erf  die 
final  EIS  was  published  on  November  7. 
1979,  44  FR  64002. 
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In  tlie  event  that  the  REEP  were  ever 
implemented,  DOE  expects  that  its 
implementation  would  be  adequately 
covered  by  the  RCS  program  EIS  since  it 
should  involve  generally  the  same 
measures  and  impacts  addressed  in  th« 
program  EIS.  Given  the  limited  number 
of  possible  demonstrations  that  would 
ever  be  approved,  it  is  highly  unlikely 
that  any  implementation  of  REEP  would 
have  significant  environmental  impact 
In  any  event,  the  Rnal  rule  itself  is 
purely  procedural  in  nature  and  clearly 
will  have  no  significant  environmental 
impact  Consequently,  no  NEPA  review 
is  required  for  promiilgation  of  the  rule. 
If,  in  the  future,  it  is  proposed  to 
implement  the  program,  DOE  will 
determine  whether  additional 
environmental  review  is  required. 

List  of  Subjects  in  10  CFR  Part  459 

Energy  audits,  Energy  conservation. 
Housing,  Energy  retrofits.  Grant 
programs-energy. 

In  consideration  of  the  foregoing,  DOE 
hereby  amends  Chapter  II  of  Title  10  of 
the  Code  of  Federal  Regulations  by 
establishing  Part  459  as  set  forth  below. 

Issued  in  Washington,  D.C  April  12, 1982. 
Josoph  I.  TribMa, 

Assistant  Secretary,  Conservation  and 
Renewable  Energy. 

10  CFR  is  amended  by  adding  a  new 
Part  459  entitled  "Residential  Energy 
Efficiency  Program"  to  read  as  follows: 

PART  459— RESIDENTIAL  ENERGY 
EFFICIENCY  PROGRAM 

Sec 

459.101  Purpose  and  scope. 

459.102  Availability  of  fijiancial  assistance. 

459.103  Award  and  administration  of 
Hnancial  assistance. 

Authority:  Part  S  of  Tide  II  of  the  National 
Energy  Conservation  Policy  Act,  42  U.S.C. 
8235  et  seq.,  as  added  by  Subtitle  C  of  Title  V 
of  the  Energy  Security  Act;  Department  of 
Energy  Organization  Act  42  U.S.C  7101  et 
seq. 

§  459.101    PurpoM  and  tcope. 

As  required  by  section  285(b]  of  the 
National  Energy  Conservation  Policy 
Act  as  amended,  42  U.S.C.  8235d,  this 
part  sets  forth  the  procedures  for 
awarding  and  administering  financial 
assistance  under  the  Residential  Energy 
Efficiency  Program. 

{469.102    AvaMabiUty  of  flnencial 

No  financial  assistance  will  be  made 
available  under  this  part  without  a  prior 
solicitation  issued  in  accordance  with  10 
CFR  Part  600  and  then  only  subject  to 
the  availability  of  appropriated  funds. 
The  Department  of  Energy  will  not 


consider  any  unsolicited  proposal  for 
financial  assistance  under  thts  part. 

9459.103    Award  and  administration  of 
financial  aaalatance. 

The  award  and  administration  of 
financial  assistance  under  this  part  are 
governed  by: 

(a]  Part  5  of  Title  II  of  the  National 
Energy  Conservation  Policy  Act  as 
amended.  42  U.S.C.  8235  et  seq.;  and 

(b)  Applicable  provisions  of  10  CFR 
Part  600,  insofar  as  these  provisions  do 
not  conflict  with  Part  5  of  Title  II  of  the 
National  Energy  Conservation  Policy 
Act  as  amended. 

|FR  Doc  81-12900  Filod  S-7-82:  S:iS  am] 
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DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

13  CFR  Parts  305, 306,  307  and  308 

Miscellaneous  Amendments  to 
Financial  Assistance  Programs 
Regarding  Energy  Conservation 

agency:  Economic  Development 
Administration  [EDA],  Commerce. 
action:  Interim  rule. 

summary:  This  rule  amends  several  of 
EDA't  program  regulations  which  were 
published  in  final  form  (45  FR  57960  et 
aeq.,  August  29, 1980,  as  amended  45  FR 
65997,  October  6, 1980]  to  Implement 
Executive  Order  12185  which  directed 
Federal  agencies  to  revise  their 
regulations  to  encourage  recipients  of 
Federal  financial  assistance  to  conserve 
energy.  During  the  15  months  that  these 
regulations  have  been  in  effect  EDA's 
experience  indicates  that  several  of  the 
energy  conservation  provisions  adopted 
have  tended  to  be  unduly  burdensome 
upon  its  grantees  and  borrowers,  have 
impeded  the  administration  of  its 
financial  assistance  programs,  and 
wotdd  require  an  excessive  diversion  of 
limited  staff  resources  to  administer  the 
programs  and  to  monitor  compliance  in 
an  effective  manner.  The  energy 
conservation  goals  of  EO 12185  can  be 
attained  through  cooperation  between 
the  agency  and  the  recipient  of  its 
financial  assistance  on  a  voluntary  basis 
that  will  not  strain  the  available 
resources  of  either  the  recipient  or  the 
agency. 

Because  the  existing  rules  are 
impeding  the  orderly  administration  of 
EDA's  programs  and  are  unduly 
burdening  potential  recipients  of 
financial  assistance,  the  amendments 
will  be  published  as  interim  rules,  taking 
effect  as  of  the  date  of  publication. 


however,  the  public  is  invited  to  provide 
written  comments  within  sixty  (60]  days. 
Comments  received  will  be  considered 
before  these  rules  are  published  in  final 
form. 

dates:  Effective  date:  May  10, 1982. 
Comments  by:  July  9, 1982. 
ADDRESS:  Send  comments  to  the 
Assistant  Secretary  for  Economic 
Development  U.S.  Department  of 
Commerce,  Room  7800B,  Washington, 
D.C.  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Gregerman,  U.S.  Department  of 
Commerce  (EDA),  Operations 
DtMK^orate,  Room  7824,  Washington. 
D.&20230.  Telephone:  (202)  377-3081. 

SUPPLEMENTARY  INFORMATION:  EDA  iS 

amending  its  program  regulations  in  the 
following  manner 

1. 13  CFR  Part  305,  §  305.59(a]  is 
amended  by  deleting  "encourage  the 
conservation  of  energy"  and  by 
substituting  "promote  the  conservation 
of  energy,"  and  by  deleting  "will"  and 
substituting  "are  encouraged  to."  The 
mandatory  "will"  is  inconsistent  with 
the  voluntary  nature  of  the  compliance 
to  be  requested.  The  word 
"requirements"  is  removed  and 
"procedures"  is  substituted  therefor. 

2.  Section  305.59(a)(1)  is  removed  for 
the  same  reason.  An  applicant  for  a 
public  works  project  will  no  longer  be 
required  to  submit  an  energy  efficiency 
analysis  as  part  of  the  application.  The 
applicant  will  be  encouraged  to  prepare 
an  energy  efficiency  analysis,  for 
submission  with  the  application  or  at  an 
appropriate  time  during  the  project 
design  process.  Submission  of  an  energy 
efficiency  analysis  will  no  longer  be  a 
requirement  for  project  approval. 

3.  Section  305.59(a](l](i]  is 
redesignated  as  "8  305.59(a)(1)";  the 
word  "prepare"  is  added  as  the  initial 
word  of  this  paragraph  as  redesignated. 

4.  Sections  305.59(a)(l](i)  (A),  (B).  (C). 
(D),  and  (E)  are  redesignated  as 

"88  305.59(a)(1)  (i).  (U).  (iii),  (iv).  and 
(v),"  respectively. 

5.  Section  305.59(a)(l)(il)  is  amended 
by  adding  the  words,  "and  where  able," 
immediately  after  the  initial  comma,  and 
this  section  is  redesignated  as 

"8  305.59(a)(2)." 

6.  Sections  305.59(a)(l)(U]  (A),  (B).  (C), 
(D),  and  (E)  are  redesignated  as 

"88  305.59(a)(2)  (i),  (ii),  (iU).  (iv),  and 
(v)",  respectively. 

7.  Section  305.59(a)(2)  is  amended  by 
deleting  "Applicants  will"  and  by 
substituting  "Applicants,  where  able, 
may"  as  the  Initial  words  of  the  section. 
It  is  redesignated  as  "8  305.59(a)(3).'' 

e.  Section  305.59(a)(3)  ia  amendeid  by 
adding  "where  appropriate"  between 
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"change"  and  "evolving",  and  by 
deleting  "must  be"  and  substituting 
"may  be"  between  "consumption"  and 
"juBtiBed"  in  the  first  sentence  of  that 
paragraph.  The  term  "should  be"  is 
deleted,  and  "may  be"  is  substituted 
between  "employed"  and  "consistent" 
in  the  second  sentence.  The  section  is 
redesignated  as  "§  305.5g(a)(4)." 

9.  Section  305.59(a](4)  is  amended  by 
deleting  "will",  and  by  substituting 
"may.  where  able,"  between 
"applicants"  and  "incorporate**,  and  by 
redesignating  it  as  "5  305.59(a)(5).'* 

10.  Section  30S.59(a)(5)  is  redesignated 
as  "§  305.59(a)(6)." 

11. 13  CFR  Part  306,  §  306.12(g)(4)  is 
amended  by  deleting  "must"  from  the 
second  sentence  and  substituting  "may. 
where  able"  between  "Applicants"  and 
"demonstrate." 

12.  Section  306.12(j)  is  amended  by 
adding  "where  able"  between 
"Applicants"  and  "constructing."  and  by 
deleting  "are  required  to"  and 
substituting  "may,  where  able,"  between 
"processes'*  and  "analjrze"  in  the  first 
sentence  thereof;  the  second  sentence  is 
amended  by  deleting  "must"  and 
substituting  "may,  where  able"  between 
"projects"  and  "contain."  ITie  third 
sentence  is  amended  by  deleting 
"should  be"  and  substituting  "may  be** 
between  "employed"  and  "consistent** 

13. 13  CFR  Part  307,  S  307.22(b)  is 
amended  by  deleting  "shall"  between 
"recipients"  and  "ensure,"  and  between 
"subpart"  and  "provide."  substituting 
"may"  in  both  instances. 

14.  Section  307.28(c)(6)  is  amended  by 
adding  "Possible"  as  the  initial  word  of 
this  paragraph. 

15.  Section  307.55(a)(5)  is  amended  by 
deleting  "will  be."  and  by  substituting 
"may  be"  between  "process"  and 
coordinated;  also,  "where  able."  is 
inserted  between  "efforts"  and  "to 
ensure." 

16.  Section  307.55(c)(5)  Is  amended  by 
deleting  "shall  be"  from  the  second 
sentence  thereof,  and  substituting  "may 
be"  between  "process"  and 
"coordinated." 

17.  Section  307.56(h)  is  amended  by 
deleting  the  phrase  "as  required  by  this 
subpart"  from  its  first  sentence  and 
substituting  the  phrase,  "as  suggested  by 
this  subpart." 

18.  Section  307.57(a)(6)  is  amended  by 
adding  the  phrase  "may  be  submitted" 
to  the  end  of  this  paragraph. 

19. 13  CFR  Part  308.  S  308.6(a)(8)  is 
amended  by  adding  to  its  first  sentence 
the  phrase,  "and  where  able," 
immediately  after  "where  appropriate.**: 
its  second  sentence  is  amended  by 
deleting  "shall  be"  and  substituting 
"may  be"  between  "analysis"  and 
"generally";  its  third  sentence  is 


amended  by  deleting,  "The  energy 
efficiency  and  analysis  will  include  the 
following:",  and  substituting,  therefor. 
"The  energy  efficiency  analysis  may 
include  the  following:". 

Because  this  rule  relates  to  EDA's 
grant  and  loan  programs,  it  is  exempt 
from  the  notice  and  comment 
procedures  described  in  Section  553  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553).  However,  while  the  rule  will 
become  effective  upon  publication  in 
interim  form,  the  public  will  be  given  an 
opportimity  to  comment  before  it  is 
published  in  final  form.  In  accordance 
with  Section  3(c]f3)  of  Executive  Order 
No.  12291,  this  niie  has  been  submitted 
to  the  Director  of  the  Office  of 
Management  and  Budget.  It  is  not  a 
major  rule  as  defined  in  that  Order.  TTie 
requirement  for  an  initial  or  final 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq.,  is  also  inapplicable.  Because  this 
amendment  does  not  contain  an 
information  collection  requirement,  the 
Paperworic  Reduction  Act  of  1980,  44 
U.S.C  3501  et  seq.,  does  not  apply. 

List  of  Subjects  in  13  CFR  Parts  305. 306. 
307  and  306 

Grant  programs.  Loan  programs. 
Public  works.  Energy  conservation. 

Accordingly.  EDA  amends  the 
following  regulations: 

PART  305-PUBLIC  WORKS  AND 
DEVELOPMENT  FACILITIES 
PROGRAM 

1. 13  CFR  305.5e(a]  is  revised  to  read 
as  follows: 

1 30&59    Erwrgy  ooraervaUon  and  other 
i'W|iJftiimiili. 

(a)  Energy  conservation.  In  order  to 
promote  the  conservation  of  energy  in 
connection  with  public  works  facilities 
assisted  under  this  part,  applicants  are 
encouraged  to  comply  with  the  following 
procedures: 

(1)  Prepare  an  energy  efficiency 
analysis  of  the  facilities  for  which  EDA 
assistance  is  requested.  Such  analysis 
may  include  the  following: 

(i)  The  overall  design  of  the  facilities; 

(ii)  Special  conservation  measures  to 
be  utilized; 

(iii)  Fuel  requirements  for  heating, 
cooling  and  production  processes  of  the 
facilities; 

(iv)  Consideration  given  to  the  use  of 
cost-effective  alternative  and  renewable 
energy  sources  for  heating,  cooling  and 
production  processes  of  the  facilities; 
and 

(v)  BTU  savings  resulting  fivm  the 
design  of  the  facilities  compared  to 
standard  design  criteria. 


(2)  Where  appropriate,  and  where 
available,  the  following  information 
concerning  energy  considerations  of  the 
firms  which  will  use  the  facilities  for 
which  EDA  assistance  is  requested: 

(i)  Fuel  needs; 

(ii)  Fuel  sources; 

(iii)  Transportation  needs; 

(iv)  Provisions  being  made  for 
renewable  fuel  sources;  and 

(v)  Eneigy  conservation  decisions 
made  in  order  to  determine  the  site  and 
users  of  the  facilities. 

(3)  Applicants,  where  able,  may  base 
the  energy  efficiency  analysis  on  eneigy 
evaluation  techniques  which  are  broad 
enough  to  permit  the  use  of  any 
recognized  and  accepted  methodology 
that  is  most  appropriate  to  project 
needs. 

(4)  Each  design  change,  where 
appropriate,  evolving  from  the  basic 
design  which  results  in  higher  initial 
costs  and  lower  energy  consumption 
may  be  justified  by  a  life  cycle  cost 
analysis.  "Hie  life  cycle  cost 
methodology  employed  may  be 
consistent  generally  with  the 
Department  of  Energy's  Methodolog>' 
and  Procedures  for  Life  Cycle  Cost 
Analyses,  as  set  forth  in  10  CFR  Part 
436. 

(5)  Applicants  may,  where  able, 
incorporate  into  the  project  those  enei^ 
conservation  features  identified  in  the 
energy  efficiency  analysis  unless  funds 
are  not  available  from  EDA  and/ or  the 
applicant  to  cover  die  costs  of  such 
measures,  or  unless  there  are  other 
overriding  economic  development 
considerations; 

(6)  The  requirements  of  this 
subsection  apply  to  applications 
authorized  on  or  after  October  1. 1980. 


PART  306-BUSINESS  DEVELOPMENT 
PROGRAM 

2. 13  CFR  306.12  is  amended  by 
revising  paragraphs  (g)(4)  and  paragraph 
(j)  to  read  as  follows: 

§306.12    Alowabte  costs  for  proiactt 
Involving  fhmd  Masts. 

•        •        •        •        • 

(4)  In  otherwise  eligible  projects,  costs 
associated  with  incorporating  energy 
conserving  features  into  facilities  and 
production  processes.  Applicant,  may. 
where  able,  demonstrate  that 
incoiporation  of  the  proposed  features 
for  which  assistance  is  being  requested 
will  result  in  the  more  efficient  and  cost- 
effective  use  of  non-renewable  energy 
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sources  and/or  renewaWe  sources  of 
energy. 

(j)  Applicants,  where  able, 
constructing  new  facilities  or  proposing 
expansion  or  rehabilitation  of  existing 
facilities  and  planning  to  use  petroleum 
or  natural  gas  for  new  heating,  cooling 
or  production  processes  may  analyze 
alternatives  for  long-run  cost  savings. 
Applications  for  such  project,  may, 
where  able,  contain  an  architect/ 
engineer's  or  operating  engineer's 
certification  that  the  proposed 
attematiTe  is  the  most  feasible  and 
energy  conserving  available  based  on  a 
life  cycle  cost  analjrsis.  The  life  cycle 
cost  methodology  employed  may  be 
consistent  generally  with  the 
Department  of  Energy's  Methodology 
and  Procedures  for  Life  Cycle  Cost 
Analyses,  as  set  forth  in  10  CFR  Part 
436. 

3. 13  CFR  307.22(b]  is  revised  to  read 
as  follows: 

§307.22    Ptonning  flrant  obfMtfvM. 

(b)  In  order  to  farmer  the  objectives  of 
Executive  Order  12185  to  conserve 
petroleinn  and  natural  gas,  recipients 
may  ensnre  that  economic  development 
planning  processes  assisted  under  this 
subpart  may  provide  a  means  for 
addressing  energy  cons«vation 
concerns  and  principles. 

4. 13  CFR  307.28(cK6)  is  revised  to 
read  as  follows: 

9  307.28    Continuatioii  planning  grants,. 

***** 

[6]  Possible  incorporation  by  the 
grantee  of  energy  conservation  concerns 
and  principles  into  the  economic 
development  planning  process. 

***** 

5. 13  CFR  307.55  is  amended  by 
revising  paragraph  (a)(5]  and  paragraph 
(c)(5)  to  read  as  follows: 

S  307.55    Application  rsqulremswla. 


(a)  ♦  •  • 

(5)  That  die  planning  process  may  be 
coordinated  with  energy  conservation 
planning  efforts,  where  able,  to  ensure 
that  energy  conservation  principles, 
activities  and  measures  are  reflected  in 
State  economic  development  plans, 
programs  and  projects. 

(c)"* 

(5)  That,  in  undertaking  the  activities 
described  in  paragraphs  (c)(3)  and  (cK4) 
of  this  section,  attention  will  be  given  to 
inccHporating  energy  cons«vation 
concerns  and  principles  into  any 
economic  develofiBient  plans,  programs, 
and  projects.  The  economic 


development  planning  process  may  be 
coordinated  with  existing  State  and 
local  energy  conservation  planning 

efforts. 

6. 13  CFR  307.56(h)  is  revised  to  read 
as  follows: 

§307.56    Grant  limitations. 

(h)  Grants  may  cover  costs  incurred 
for  ensuring  that  energy  conservaticm 
concerns  are  incorporated  into  the 
economic  development  planning  process 
and  resultant  plans  and  programs  as 
suggested  by  this  subpart  Such  costs 
will  not  be  allowed  if  the  grantee  is 
receiving  other  Federal  assistance  to 
perform  the  above  activity. 

7. 13  CFR  307.57(a)(6)  is  revised  to 
read  as  follows: 

§  307.57    Anmnl  reports. 

*         •        •        •        • 

(a)  States.  *  *  * 

(6)  For  grants  approved  after  October 
1, 1980,  certification  regarding  the 
manner  in  which  the  State  incorporated 
energy  conservation  concerns  into  the 
activities  of  its  planning  process  may  be 
sobnutted. 


PART  308— SPEGAL  ECONOMIC 
DEVELOPMENT  AND  ADJUSTMENT 
ASSISTANCE  GRANTS 

***** 

8. 13  CFR  30e.6(a](8)  is  revised  to  read 
as  follows: 

1 308.6    Planning  requirements. 

fa)  •  •  • 

(8)  Where  appropriate,  and  where 
able,  a  completed  energy  efficiency 
analysis  and  life  cycle  cost  analysis  of 
the  facilities  for  which  EDA  assistance 
is  requested.  The  life  cycle  cost  analysis 
may  be  generally  consistent  with  the 
Department  of  Energy's  Methodology 
and  Procedures  for  Life  Cycle  Cost 
Analyses,  as  set  forth  in  10  CFR  Part 
436.  "The  energy  efficiency  and  analysis 
may  include  the  following: 

(i)  The  overall  design  of  the  bcilities; 

(ii)  Special  conservation  measures  to 
be  utilized: 

(iii)  Fuel  requirements  for  heating, 
cooling  and  production  processes  of  the 
facilities; 

(iv)  Consideration  given  to  the  use  of 
alternative  and  renewable  energy 
sources  for  heating,  cooling  and 
production  processes  of  the  facilities; 
and 

(v)  BTU  savings  resulting  from  the 
design  of  the  facilities  compared  to 
standard  design  criteria. 

(Sec.  701,  M>.  L  89-130,  79  Stat.  570  (42 
U.S.C.  3211):  sec.  1-106,  Bxecalive  Order 


12185;  Department  of  Commerce 
Organization  Oder  10-4,  as  amended  (40  FR 
56702.  as  amended)) 

Dsted:  April  23. 1982. 
Carlos  C  Campbell, 

Acting  Assistant  Secretary  for  Economic 
Development 

[FR  Doc.  82-12834  TAwi  S-T-IS  8:43  m| 
BILLING  COOC  : 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Dociiet  Na  81-NW-23-AO;  AmdL  3»-4375] 

Akwortttlness  Diroctivcs;  Boeing 
Model  727  Series  Airplane* 

agency:  Federal  Aviatiui 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD) 
applicable  to  Boeing  Model  727 
airplanes  which  requires  either  color- 
coding  or  modification  of  the  ground 
spoiler  hydraubc  lines  to  eliminate  the 
possibility  of  cross-connecting  them. 
Cross-connection  of  these  lines  will 
cause  inadvertent  asynunetric 
extension  of  the  ground  spoilers, 
resulting  in  a  hazardous  fb^t  ccndition 
if  taket^  is  attempted.  This  AD  is 
required  to  assure  proper  operation  of 
the  ground  spcnlers. 
DATE  Effective  date  June  11, 1982. 
Compliance  schedule  as  prescribed  in 
the  body  of  the  AD,  miless  already 
accomplished. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from  The 
Boeing  Company,  P.O.  Box  3707,  Seattle, 
Washington  98124.  This  information 
may  also  be  examined  at  FAA 
Northwest  Mountain  Region.  9010  East 
Marginal  Way  South,  Seattle, 
Washington  98108. 

FOR  FURTHER  INFOMMTIOM  CONTACT: 
Mr.  Gary  D.  Lium,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
1306,  Seattle  Area  Aircraft  Certificati<m 
Office,  FAA  Northwest  Mountain 
Regioo.  9010  East  Marginal  Way  South. 
Seattle.  Washington  96100^  telephone 
(206)  767-250a 

SUPPLIMCNTARfV  MPORMATKNC  A 
proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  adopt  an 
Airworthiness  Directive  whidi  requires 
modification  at  color-coding  of  the 
ground  spoiler  hydraulic  lines  on  the 
Boeing  Model  727  airplanes  was 
published  in  the  Federal  Register  on 
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June  22. 1981  (46  FR  32286).  The  ground 
spoiler  up  and  down  lines  run  parallel  to 
each  other  and  in  close  proximity  for 
most  of  the  distance  between  the  wheel 
well  and  the  wings.  The  connections  in 
each  of  these  lines  are  arranged  so  that 
it  is  possible  to  cross-connect  them. 
Three  operators  have  reported 
inadvertently  cross-connecting  a  ground 
spoiler-up  hydraulic  line  with  a  ground 
spoiler-down  hydraulic  line  during 
routine  maintenance,  which  resulted  in 
asymmetric  ground  spoiler  extension 
when  the  hydraulic  system  was 
pressurized.  In  two  of  these  instances, 
the  discrepancy  was  detected  and 
corrected  prior  to  flight  In  one  instance, 
the  airplane  took  off  with  the  right  wing 
groimd  spoiler  panels  extended.  The 
airplane  experienced  a  No.  3  engine 
compressor  stall  and  required  lateral 
and  directional  control  to  maintain  level 
flight  The  airplane  subsequenUy 
returned  and  made  a  safe  landing. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Nineteen 
comments  were  received  in  response  to 
the  Notice  of  Proposed  Rulemaking. 
Most  of  the  commenters  stated  that  an 
AD  is  not  needed,  since  existing 
maintenance  procedures  are  adequate  to 
detect  crossed  lines  prior  to  flight  The 
FAA  disa^iees.  Three  occurrances  of 
crossed  lines,  with  two  discovered 
during  taxi-out  and  the  third  not 
detected  until  after  takeoff,  clearly  show 
that  an  additional  means  of  preventing 
crossed  hydraulic  lines  is  required. 
Most  commenters  objected  to  the 
proposed  requirement  to  replace 
hydraulic  tubing  with  new  tubing 
containing  staggered  unions,  citing  long 
delays  due  to  parts  availability  and 
airplane  down  time,  in  addition  to 
substantial  economic  penalty.  These 
commenters  asserted  that  permanently 
color-coding  the  lines  at  each 
connection  point  would  provide  an 
equivalent  level  of  safety  without  the 
severe  penalty  associated  with  tubing 
replacement.  The  FAA  agrees.  Color- 
coding  of  the  affected  tubing  would 
provide  the  required  additional  check  of 
proper  tubing  hook-up  without  the 
substantial  costs  and  airplane  downtime 
associated  with  tubing  replacement 

The  Boeing  Company  issued  Revision 
1  to  Service  Bulletin  727-27-202  on 
December  18. 1981.  This  revision 
expanded  the  effectivity  of  the  optional 
color-coding  method  of  compliance  to 
include  all  727  airplanes.  The  original 
issue,  which  was  referenced  in  the 
NPRM,  provided  instructions  for  tubing 
color-coding  as  an  alternate  method  of 
compliance  for  certain  earlier  airplanes 
only.  For  operators  that  choose  to 


replace  the  tubiog  instead  of  color- 
coding,  this  procedure  is  explained  in 
the  revised  bulletin  and  is  an  acceptable 
method  of  compliance  with  the  AD. 

After  a  carehil  review  of  all  available 
data,  including  the  comments  above,  the 
FAA  has  determined  that  air  safety  and 
the  public  interest  require  the  adoption 
of  the  proposed  rule  with  the  changes 
previously  noted. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  scifety.  Aircraft 

AdoptitMi  of  die  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
Airworthiness  Directive: 

Boeing:  Applies  to  Boeing  Model  727 

airplanes,  line  number  1  through  1612, 
certificated  in  all  categories.  Compliance 
is  required  within  the  next  2500  hours 
time-in-service  from  the  effective  date  of 
tiiia  AO,  unless  already  accomplished.  To 
minimize  the  [jossibility  of  cross- 
connecting  the  grotmd  spoiler  hydraulic 
tube  assemblies,  accomplish  either  one 
of  the  following,  unless  already 
accomplished: 
A  Replace  the  ground  spoiler  hydraulic 
tul>e  assemblies  per  figure  1  of  Boeing  Service 
Bulletin  727-27-202,  Revision  1.  dated 
December  18, 1981,  or  later  revisions 
approved  by  the  Chief,  Seattle  Area  Aircraft 
Certification  Office.  FAA  Northwest 
Mountain  Region. 

B.  Color  code  the  ground  spoiler  hydraulic 
tube  assemblies  per  figure  2  of  the  same 
bulletin. 

Alternate  means  of  compliance  with 
the  AD  which  provide  an  equivalent 
level  of  safety  may  be  used  when 
approved  by  the  Chief,  Seattle  Area 
Aircraft  Certification  Office,  FAA 
Northwest  Mountain  Region. 

Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199 
to  operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

lliis  Amendment  becomes  eSective 
June  11, 1982. 

(Sec.  313(a),  601.  and  603,  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a], 
1421,  and  1423);  sec.  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  ie55(c));  and  14 
CFR  11.89) 

Note,— The  Federal  Aviation 
Administration  has  determined  that  this 
docimient  involves  a  regulation  which  is  not 
considered  to  be  major  under  Executive 
Order  12291  or  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  28, 1979).  I  certify  that  this 
rule  will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the  Regulatory 


Flexibility  Act  since  it  fanrolvea  few,  if  any, 
such  entities.  A  final  evaluation  hat  been 
prepared  for  this  regulation  and  has  been 
placed  in  the  docket  A  copy  of  it  may  t>e 
obtained  by  contacting  ttie  person  identfied 
under  the  caption  "fON  ruiTHER 

INFORMATION  CONTACT." 

This  rule  is  a  final  order  of  the 
Administrator.  Under  Section  1006(a)  of 
the  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C  1486(a)).  it  is  subject 
to  review  only  by  the  courts  of  appeals 
of  the  United  States,  or  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia. 

Issued  in  Seattle,  Washington  on  April  27, 
1982. 

Charles  R.  Foster. 

Director,  Northwest  Mountain  Region. 

PH  Doc  82-12Saz  Filed  S-7-82:  MS  ami 
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14CFRPvt39 

[Docket  No.  •2-CE-4-AO:  AmdL  39-4379] 

Airworthiness  Directives;  Helio  Models 
H-250,  H-295,  HT-295.  H-391,  H- 
391B.  H-395  and  H-395A  AlnHanes 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule.  Revision  of  existing 
Airworthiness  Directive  (AD). 

summary:  This  amendment  revises 
Ainvorthiness  Directive  (AD)  81-28-07, 
applicable  to  Helio  Models  H-2S0,  H- 
295.  HT-295,  H-391,  H-391B,  H-395  and 
H-395A  airplanes.  Hie  revision  adds  a 
paragraph  providing  for  approval  of  an 
equivalent  means  of  AD  compliance. 
This  action  is  necessary  to  facilitate 
approval  of  acceptable  inspection 
procedures  which  were  not  considered 
when  AD  81-26-07  was  issued. 

EFFECnVE  DATE  May  14, 1982. 
Compliance:  As  prescribed  in  the  body 
of  die  AD. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  W.  Haig,  Aerospace  Engineer. 
Wichita  Aircraft  Certification  Office. 
Room  238,  Terminal  Building  2299,  Mid- 
Continent  Airport  Wichita,  Kansas 
67209:  Telephone  (316)  269-7005. 
SUPPLEMENTARY  INFORMATION: 
Amendment  39-4319  (47  FR  9196  thru 
9199),  AD  81-26-07,  applicable  to  Helio 
Models  H-250,  H-295,  HT-295.  H-391. 
H-391B,  H-395  and  H-395A  airplanes, 
requires  initial  and  repetitive 
inspections  of  the  P/N  295-030-401 
carry-through  assembly  for  cracks  and 
replacement  of  cracked  assemblies. 
Subsequently,  the  FAA  found  that  the 
inspection  procedure  prescribed  in  the 
AD  is  inappropriate  for  those  airplanes 
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equipped  writh  QoaU.  Accordi>gly.  AD 
81-26-07  i»  being  revised  lo  add  a 
paragraph  providing  for  appnyvil  of  an 
equivalent  means  of  compbance  for 
those  airplanes  on  floats  and/ or  to 
cover  other  umismi  circumstances  not 
envisioned  by  the  AD. 

Since  tiris  aniendiiieiit  is  rriieving  in 
nature  and  imposes  no  additional 
burden  on  any  person,  notice  and  pubBc 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  diis 
amendment  effective  in  less  than  30 
days. 

List  af  Subjects  in  14  CFR  Part  39 

Aviation  safety. 
Adoption  of  the  Amendment 

Accordingly  and  punuaal  to  the 
authority  delegated  to  me  by  the 
Administrator,  AD  81-28-07, 
Amendment  39-4319  (47  PR  OMS  tiiroa^ 
9199),  S  319.3  of  the  Federal  Aviation 
Re9iiati«ms  (14  CFR  3».ia>  ia  amended 
as  follows:  Add  paragraph  (E)  which 
reads  as  ftwlowsr 

"(E\  An.  equiveltnt  neana  of  rampliance 
with  tliis  ADmay  be  used,  if  approved  by 
Chief,  Wichita  Aitcralt  Certi£cat)«n  Office. 
Room  238.  Termina)  Building  2^S.  Mid- 
Continent  Airport  Wichita,  Kaasaa  67209." 

This  amendment  beconies  effective  on 
May  14. 1982. 

(Sec  U3(aV  601  and  603  of  the  Federal 
Aviatioa  Act  at  1956.  as  ajnended  {,46  U3SL 
1354(a).  1421.  and  1423):  sec.  a(c)  Department 
of  Transportation  Act  (49  U.S.C  1655(c});  and 
sec.  11.89  of  Ae  Federal  Aviation  Regulations 
(14  CFR  nj0]. 

NotCcr— Tke  FAA  has  determined  that  this 
amendment  involves  revision  of  a  regulation 
which  is  not  considered  to  be  major  under 
Executive  Order  1229t  or  significant  under 
DOT  Regulatory  Pftthnes  and  Procedores  (44 
PR  11034:  Febniary  2B,  lan).  and  ccrtifiea 
that  the  rale  will  aot  have  a  iignifir.aBt 
economic  impact  on  a  substantial  number  of 
small  entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act  since  it  involves 
inspection  and  possible  repair  of  only  a  few 
aircraft  owned  by  small  entittes. 

This  rule  is  a  final  order  of  the 
Administrator  onder  the  Federal 
Aviation  Act  of  1958,  aa  amended.  As 
such,  ii  ia  subject  to  review  only  by  the 
Courts  of  Appeals  of  the  United  States 
or  the  Unitad  States  Coivt  of  Appeals 
for  the  District  of  Columbia. 

Issued  in  Kansas  Otjr.  Mkasoarl,  on  April 
2S.198Z 
John  K  Skew, 

Acting  Dmctor,  Central Regkm. 

[FR  Ddc  U-nsaOFIM  S-7-flS  8:43  am\ 

anxma  oooe  4mvts-« 


14  CFR  Part  39 

[Dodtet  NO.  8^4«NK4S-AD;  Amdt  9»-4»781 

AirwortMfMM  CNracttves;  McOoniwa 
Doiigim  Modal  DC-9,  S«riM  30,  5«,  to 
andC-«Bi 


AQENCr.  Federal  Aviatioa 
Administration  (FAA).  DOT. 

action:  Final  rule. 

SUMMARV:  TUa  aaaadment  adda  a  new 
Airworthiness  Directive  (AD)  which 
requires  inspection  and  replacement,  as 
necessary,  of  the  horizontal  stabilizer 
alternate  lon^tadnal  trin  actuator 
motors  on  certain  McDonnell  Douglas 
DC-9  and  G-9B  series  airplanes.  Failure 
of  the  trim  actuator  motor  will  result  in 
inability  to  trim  the  airplane  using  the 
stabilizer  primary  trim  system. 
DATE:  Effective  date  May  18. 1982. 
Compliance  is  required  within  the  next 
90  days  after  the  effective  date  of  this 
AD.  unles*  already  accomplished. 
ADcmgaiBa.  The  applicable  service 
infonBatfon  aiay  be  obtained  from: 
McDonnell  Doogtas  Corporation,  3855 
Lakewood  Boulevard,  Long  Beach, 
Cafrfbmia  90646,  Attention:  l[Krector, 
Publications  and  Training.  Cl-750  (54- 
60).  This  information  also  may  be 
examined  at  FAA  Northwest  Mountain 
Regioa  17000  Pacific  Hi^way  South,  C- 
68966,  Seattle.  Washington  98168.  or 
4344  Donald  Dooglas  Drive.  Long  Beack, 
California  MWOS. 

FOR  FURTHER  MFORMATION  CONTACT: 
Lonnie  F.  Tarver,  Aerospace  Engineer. 
ANM-13QL,  Federal  Aviation 
Administration,  Northwest  Mountain 
Region,  Los  Angeles  Area  Aircraft 
Certification  Office,  4344  Donald 
Douglas  Drive.  Long  Beach,  Cahfomia 
90808,  telepfaone  (213)  548-2831 
SUPPUniENTARV  INFORMATION:  There 
has  been  one  (1)  reported  instance  in 
which  a  Qight  crew  experienced  the 
inability  to  trim  the  aircraft  using  the 
stabilizer  primary  trim  systenL 
Investigation  revealed  that  the  auxiliary 
trim  motor  brake  had  failed  in  the 
release  position  due  to  shearing  of  rivets 
which  were  not  of  the  specified  type 
design  for  this  assembly. 

Subsequent  review  of  the  available 
manufacturing  records  indicated  that 
installation  of  the  im;»opei  rivets  is 
isolated  to  a  particular  manufacturing 
lot  and  certain  reworked  units. 
McDonnell  Douglas  issued  Alert  Service 
Bulletin  A27-234  on  January  14, 1982. 
and  Revision  1  dated  Jannary  18, 1982, 
requesting  that  inspectimi  and 
replacement  of  the  defective  parts  be 
accompKshed  within  90  days  from 
issuance  of  the  Service  Bulletin. 
McDonnell  Doo^as  additionally  issued 


AH  Operatw  Letter  AOL  9-1333  dated 
January  21, 1S82,  which  apprised 
operators  of  the  reported  incident,  and 
enclosed  Flight  Operations  letter  Cl- 
255-GR}-L6Ci6  dated  Decemhei  21. 1981, 
containing  information  relative  to  Qi^t 
crew  recognition  of  this  failure  mode 
and  appropriate  interim  flight 
procedures  in  the  event  of  such  failure. 
Fl^t  Operations  letter  Cl-EfiO-GR)- 
L021  dated  January  14, 1982,  contained 
informatian  to  correct  errors  in  letter 
Cl-255-GRI^£fl6. 

Since  this  situation  is  lik^  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires  inspection 
of  the  alternate  longitudinal  trim 
actuator  motor  and  replacement  as 
necessary  on  certain  McDonnell 
Douglas  DC-9  and  C-8B  series 
airplanes. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

List  of  Sab^ectaitt  14  CFR  Part  3» 

Aviation  safety.  Aircraft 

Adoptioa  tA  the  AaMndnent 

Accordingly,  ptirsnant  to  the  authority 
delegated  to  me  by  Ae  Adininistrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  ia  amended 
by  adding  the  following  new 
Airwortfiiness  f)irective: 

McDonnWl  Dauglas:  Applies  to  McDonneU 
Douglas  DC-9.  series  30.  Sa  80  and  C-9B 
airplanes  certificated  in  all  categories, 
with  factory  serial  numbers  fisted  in 
Service  Bulicfin  A27-234.  Compilance 
required  within  90  days  hbIms  already 
accoinplislMd. 
To  prevent  kma  at  ability  to  trsn  the 
aircraft  by  use  at  the  primary  lonfitudiaal 
trim  system,  ac£OBi|klish  tiic  toUowing-. 

A.  nptprminp  serial  ""mhgr  of  horiaontal 
stabiliser  alternate  loagitadiaal  trim  motor  P/ 
N  D1775  by  visual  examination  of  motor  or 
from  aircraft  maintenance  records. 

B.  Replace  trim  motor  if  serial  rramber  ts 
listed  in  table  of  item  #2  in  Service  ^lletin 
A27-234. 

Note. — Service  Bodletin  A27-XS4  contains 
recoinnended  procedure*  for  gaining  access 
to  the  hori20Btal  stabilizer  attentate 
longitiidiiial  trim  aiotar.  aad  for  dKckeut  of 
the  trim  system  Mbaaqueot  to  replaceioeat  of 
the  motor. 

C.  Alternative  means  of  ctanpliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  ChLeC  Los 
Angeles  Area  Aircraft  Certification  Office, 
FAA  Northwest  Mountain  Region. 

The  manufacturer's  specifications  and 
procedures  identiTied  and  described  in 
this  directive  are  incorpocated  herein 
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and  made  a  part  hereof  pursuant  to  5 
U.S.C.  552(a)(1). 

All  persons  afiected  by  this  directive 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to 
McDonnell  Douglas  Corpora tioo,  3855 
Lakewood  Boulevard.  Long  Beach, 
California  90846,  Attenticm:  Director, 
Publications  and  Training.  Cl-750  (54- 
60). 

These  documents  also  may  be 
examined  at  FAA  Northwest  Mountain 
Region.  17900  Pacific  Highway  South.  C- 
68966,  Seattle.  Washington  98168;  or  Los 
Angeles  Area  Aircraft  Certification 
Office,  4344  Donald  Douglas  Drive.  Long 
Beach.  California  90808. 

This  Amendment  becomes  effective 
May  18, 1982. 

(Sees.  3t3(a),  601.  and  603  of  the  Federal 
Aviation  Act  of  19Sa  as  amended  (49  U&C 
1354(a),  1421,  and  1423):  sec.  «(c)  of  the      . 
Department  of  Transportation  Act  (40  UJ&Xl 
1655(c));  and  14  CFR  11.69) 

Note/— The  FAA  has  detmnined  tliat  this 
regulaUon  is  an  emei;gency  regulation  that  is 
not  major  under  Executive  Order  12291.  It  has 
been  further  determined  that  this  document 
involves  an  emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  28,  2979).  If  this  action  is 
subsequently  determined  to  involve  a 
significant  regulation,  a  final  regulatory  ' 
evaluation  or  analysis,  as  appropriate,  will  be 
prepared  and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not  required).  A 
coi^  of  it.  when  filed,  may  be  obtained  by 
contacting  the  person  identified  under  the 
caption  "FOM  nwrrNEii  iNFomuTiON 

COMTACT." 

Tills  rule  is  a  final  order  of  the 
Administrator.  Under  section  1006(a)  of 
the  Federal  Aviation  Act  of  1958,  as 
amended  (49  U3.C  14a6(a]).  it  is  subject 
to  review  only  by  the  courts  of  appeals 
of  the  United  States,  or  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia. 

Issued  in  Seattle.  Washington  on  April  28, 

1982. 

Wayne  Barlow, 

Acting  Director,  Northwest  Mountain  Region. 

(FR  Due  ae-12SSS  FIM  5-7-ICt.  k«  ami 

mllumcooc  49ie-i»-a 


14  CFR  Part  39 

(Docket  No.  82-NM-17-AO;  Amdt  39-4376] 

Airworthinass  Directivas;  Rockwall 
IntamaUonal  Modaia  NA  265-60 
(Moififiad  by  SIC  SA687NW)  and  NA 
265-65  Saries  AirpteMa 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnoiC  Final  rule. 


summaiiy:  This  amendment  adds  a  new 
Airworthiness  Directive  (AD)  which 
requires  initial  and  repetitive 
inspections  to  detect  potentially 
defective  internal  bearings  in  the  flap 
screwjack  actuators  of  all  Sabreiiner 
Model  NA  265-65  series  airplanes  and 
Model  NA  265-60  airplanes  which  are 
modified  per  STC  SA687NW.  Faihu«  of 
these  bearings  could  cause  a 
malfunction  of  the  screwjacks  allowing 
the  flap  to  be  driven  beyond  the  limits  of 
the  skew  detection  system  during 
extension  or  retraction.  Possible  flap  to 
aileron  interference  and  loss  of  aileron 
control  may  result 
DATES:  Effective  date  May  17, 1982. 
Comphance  schedule  as  prescribed  in 
the  body  of  the  AD. 
aodhess:  Sabreiiner  Service  Bulletin 
No.  81-14  dated  December  28, 1981, 
pertains  to  this  matter.  TTiis  bulletin  may 
be -obtained  ft^im  Rockwell 
International,  Sabreiiner  Division,  6161 
Aviation  Drive,  St.  Louis,  MO  63134: 
Telephone  (314)  731-2260. 
FOR  PURTNER  MFOraiATION  CONTACT: 
Marvin  D.  Beene,  Aerospace  Engineer, 
Aircraft  Certification  Program,  Room 
238.  Terminal  Building  2299,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  Telephone  (316)  289-7005. 
SUPPLEMEfrTARY  INFORMATION:  A  failure 
in  the  flap  system  on  a  Sabreiiner  Model 
NA  265-65  airplane  occurred  dnring  a 
landing  approach.  The  failure,  at  a 
preselected  flap  setting  of  10  degrees, 
resulted  in  an  asymmetric  flap  condition 
with  the  right  flap  skewed  such  that  its 
outboard  trailing  edge  contacted  the 
inboard  edge  of  the  aileron.  The  cause 
was  a  failure  of  the  internal  ball 
bearings  in  the  outboard  screwjack 
actuator  on  the  right  flap  that  allowed 
the  flap  to  be  driven  beyond  the  limits  of 
the  skew  detection  system.  With  aileron 
movement  restrained  by  the 
nonretractable  flap,  the  crew  landed  the 
airplane  without  further  incident  using 
aileron  trim  and  rudder.  Subsequent 
inspections  of  the  screwjack  inchcate  the 
failure  was  due  to  either  defective  or 
inadequate  bearing  lubrication. 

Rockwell  Interna tionfil  has  devised  an 
inspection  technique  to  detect  defective 
bearings  within  tl^  screwjack  assembly 
without  disassembly  of  the  actuator. 
This  technique  is  baaed  upon  Ustening  to 
the  sounds  emitted  from  the  bearings 
while  extending  or  retracting  the  flaps. 
A  constant  high  pitch  grinding  or 
growling  noise  from  the  actuator  is  an 
indication  of  a  malfunctioning  bearing. 
Rockwell  Service  Bulletin  81-14  dated 
December  28, 1981,  pertains  to  these 
inspections.  Rockwell  International  is 
developing  a  modification  to  the 
actuator  which,  when  incorporated,  will 


eliminate  the  need  for  the  recmring 
inspections  defined  m  the  Service 
Bulletin  and  tins  Airworthiness 
Directive. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  tyi>e  design,  an  airworthiness 
directive  is  being  issued  whidi  requires 
repetitive  inspections  of  the  screwjadc 
actuators  to  detect  failed  bearings, 
which  may  cause  interference  between 
the  flaps  and  ailerons  which  may  result 
in  loss  of  lateral  control  of  the  aiq^ane. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
imi^acticable  and  good  cause  exists  for 
making  diis  amenthnent  effective  in  less 
than  30  days. 

List  of  Subiecto  in  14  CFK  Part  39 

Aviation  safety,  aircraft 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  dte  authority 

delegated  to  me  by  the  Administrator. 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
Airwortl^dness  Directive: 


Rockw«a  IrtmiwrMmal  Applies  to  Models 
NA  266-aO  modified  per  STC  SA  687  NW 

(S/N  aoa-s.  -6,  -u.  -24.  -«».  -n.  -«»,  - 

lie,  -119.  and  -122):  NA  285-65.  S/N  485- 
1  through  465-76,  and  S/N  306-114 
airplanes  certificated  in  all  categories. 
Compliance  required  as  indicated  unless 
already  accomplished.  To  reduce  the 
possibibty  of  •  flap  acrewjack  actaatur 
malfunction  due  to  bearing  fwisre, 
accomplish  the  foUowing: 

A.  Within  the  next  50  hours  time- in-service 
after  the  effective  date  of  this  AD  and  within 
each  additional  300  hours  time-in-ser\-ice, 
inspect  each  flap  screwjack  in  accordance 
with  Rockwell  International  Service  BuIletiB 
81-14  dated  December  28,  1981.  Replace  or 
repair  any  Qap  screwjack  not  meeting  the 
acceptance  criteria  in  this  service  bulletin. 

B.  Model  NA  265-65  Sabreiiner  airplanes 
are  approved  for  take-offs  and  landings  with 
xero  degree  flap  settings  and  may,  therefore, 
be  operated  with  a  defective  flap  screwjack. 
provided  the  flap  system  is  deactivated  and 
the  airplane  operated  in  aocardance  with  the 
zero  flap  perfcrmance  data  in  the  Airplane 
Flight  Manual  SR-77-006. 

C.  Model  NA  265-60  airplai>es  may  be 
operated  with  a  defective  flap  screwjack. 
provided  the  flap  system  is  deactivated  and 
the  following  operating  hmitatioos  are 
observed: 

1.  Takeoff  must  be  conducted  in 
compliaoce  writh  Airplane  Flight  Mamiai  saro 
flap  requirements. 

2.  Landing  weather  mininranu  are  one  mile 
or  RVR  5000. 

3.  Zero  flap,  dry  runway  Imding  distance 
must  be  determined  by  mxiltiplying  the 
factored  landing  distance  shown  in  the 
Rockwell  International  Airptane  Flight 
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Manual  Supplement  No.  SR-81-018,  by  a 
factor  of  one  point  five. 

4.  Zero  flap,  wet  runway  landing  distances 
must  be  determined  by  multiplying  the 
distance  obtained  in  "3."  above  by  a  factor  of 
one  point  one  five. 

5.  Tlinist  reversers  must  be  operative  prior 
to  takeoff. 

O.  Alternative  means  of  compliance  with 
this  AD  which  provide  an  equivalent  level  of 
safety  must  be  approved  by  the  Chief, 
Wichita  Aircraft  Certification  Office,  Room 
238,  Terminal  Building  2299,  Mid-Continent 
Airport,  Wichita,  Kansas  67209:  Telephone 
(316)  289-7000. 

This  amendment  becomes  effective 
May  17, 1982. 

(Sees.  313(a],  601,  and  603,  Federal  Aviation 
Act  of  19S8,  as  amended  (49  U.S.C.  1354(a), 
1421  and  1423);  sec.  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c]):  and  14 
CFR  11.89) 

Note.— The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation  that  is 
not  major  under  Executive  Order  12291.  It  has 
further  determined  that  this  document 
involves  an  emergency  regulation  under  DOT 
Regulatory  PoHcies  and  Procedure  (44  PR 
11034;  February  26, 1979).  If  this  action  is 
subsequently  determined  to  involve  a 
significant  regulation,  a  final  regulatory 
evaluation  or  analysis,  as  appropriate,  will  be 
prepared  and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not  required).  A 
copy  of  it  when  filed,  may  be  obtained  by 
contacting  the  person  identified  under  the 

caption  "FOR  PIMTHEIi  INFORMATION 
CONTACT." 

This  rule  is  a  fmal  order  of  the 
Administrator.  Under  Section  1006(a)  of 
the  Federal  Aviation  Act  of  1958.  as 
amended  {49  U.S.C.  1486(a)),  it  is  subject 
to  review  by  the  courts  of  appeals  of  the 
United  States,  or  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia. 

Issued  in  SeatUe,  Washington,  on  April  27, 
1982. 

Charias  R.  Foster, 

Director.  Northwest  Mountain  Region. 

(FR  Doc  82-12S61  Filed  V-7-82;  8:45  am] 
BtUJMQ  CODE  4910-13-N 


14  CFR  Part  39 

(Docket  No.  81-»IW-42-AO,  Amdt  39-4377] 

Airworthiness  Directive;  Rockwelt  NA 
265-60  Airplanes  Modified  in 
Accordance  With  SIC  SA687NW  and 
Equipped  With  Lear  Siegler  Flap 
Actuation  System,  and  Roctcwell  NA 
265-80  Airpianes  Modified  in 
Accordance  With  STC  SA847NW 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
AcnON:  Final  rule. 

summary:  On  July  9. 1981.  the  FAA 
issued  a  Telegraphic  Airworthiness 


Directive.  (AD)  T81-1S-51,  to  all  known 
operators  of  Roclcwell  NA  265-60 
airplanes  modified  in  accordance  with 
STC  SA687NW  and  equipped  with  Lear 
Siegler  Flap  Actuation  System,  and  all 
Icnown  operators  of  Rockwell  NA  265-80 
airplanes  modified  in  accordance  with 
STC  SA847NW,  effective  upon  receipt. 
This  AD  required  operators  to  remove 
and  rework  the  power  drive  unit  and 
flap  jackscrew  actuators,  and  to 
repetitively  accomplish  a  torque  check 
and  shear  pin  replacement,  in  order  to 
prevent  improper  flap  motion  caused  by 
a  failure  in  the  Oap  actuating  system. 
This  action  was  prompted  by  an 
incident  which  revealed  that  the  flap 
actuation  system  may  fail  in  such  a  way 
that  a  trailing  edge  flap  may  skew  while 
extending  or  retracting,  thus  imposing 
unusual  loads  on  the  flap  tracks.  If  a 
flap  track  fails  due  to  skewed  flap 
motion,  airloads  may  cause  the  flap  to 
separate  from  the  airplane.  This  AD  is 
hereby  published  in  the  Federal  Register 
to  make  it  effective  to  all  persons. 
Further,  this  document  amends  T81-1&- 
51  to  increase  the  allowable  repetitive 
rework  interval  and  to  modify  the 
rework  procedures. 

dates:  Effective  date  May  18. 1982.  This 
AD  was  effective  earlier  to  all  recipients 
of  Telegraph  AD  T81-15-51  dated  July  9, 
1981. 

ADDRESSES:  The  service  bulletin 
specified  in  the  Airworthiness  Directive 
may  be  obtained  upon  request  to 
Rockwell  International.  Sabreliner 
Division.  Technical  Publications.  Dept. 
632.  6161  Aviation  Drive,  St.  Louis. 
Missouri  63134.  or  may  be  examined  at 
the  FAA  Northwest  Moimtain  Region, 
9010  East  Marginal  Way  South.  Seattle. 
Washington  98108. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gary  D.  Lium,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S.  Federal  Aviation  Administration. 
Northwest  Mountain  Region.  9010  East 
Marginal  Way  South.  Seattle, 
Washington  96108.  telephone  (206)  767- 
2500. 

SUPPLEMENTARY  INFORMATION:  A 

reported  incident  revealed  that  the  flap 
actuation  system  on  the  modified 
Rockwell  Sabreliners  listed  above  may 
fail  in  such  a  way  that  a  trailing  edge 
flap  may  skew  while  extending  or 
retracting,  thus  Imposing  unusual  loads 
on  the  flap  tracks.  If  a  flap  track  fails 
due  to  skewed  flap  motion,  airloads  may 
cause  the  flap  to  separate  from  the 
airplane.  Service  Bulletin  No.  81-5  dated 
July  10, 1961.  was  issued  by  the 
manufacturer  which  required  removal 
and  rework  of  the  power  drive  unit  and 
the  four  flap  jackscrew  actuators  prior 
to  the  accumulation  of  200  landings  on 


the  system,  and  repetitively  at  200 
landings  thereafter,  performance  of  a 
torque  check  on  the  power  drive' imit 
and  removal  and  rework  and  four  flap 
jackscrew  actuators.  A  telegraphic  AD 
was  issued  on  )uly  9, 1981,  to  require 
compliance  with  the  service  bulletin, 
with  the  exception  that  the  200  landing 
interval  for  the  power  drive  unit  torque 
check  was  reduced  to  100  landings. 

On  December  15. 1981.  an  amendment 
to  the  service  bulletin  was  issued  which 
required  that  the  torque  check  of  the 
power  drive  unit  be  performed  by  the 
manufacturer  at  the  factory,  rather  than 
on  the  airplane,  in  order  to  insure  the 
accuracy  of  the  torque  checks.  The 
results  of  the  manufacturer's  torque 
checks  performed  thus  far.  plus  the  fact 
that  the  checks  are  now  controlled  by 
the  manufacturer,  indicate  that  the  100 
landing  check  specifled  in  the 
tel£graphic  AD  may  be  relaxed  to  the 
200  landing  Interval  recommended  by 
the  manufacturer.  In  addition,  an 
incident  involving  the  jamming  of  a  no- 
back  clutch  in  the  flap  jackscrew 
actuator  revealed  that  an  extra  hole  may 
exist  in  some  of  the  drive  shafts  now  in 
service.  This  extra  hole  may  have 
contributed  to  the  jamming  of  the  clutch. 
When  the  flap  jackscrew  actuators  are 
recycled  through  the  manufacturer  for 
overhaul,  these  suspect  shafts  will  be 
replaced  with  new  drive  shafts  that  do 
not  have  the  extra  hole.  This  AD 
publishes  the  original  telegraphic  AD  in 
the  Federal  Register,  as  well  as  requires 
the  changes  discussed  above. 

Since  this  condition  was  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  a  telegraphic 
airworthiness  directive  was  issued 
which  requires  inspections  and 
modification  to  certain  Rockwell  NA 
265-60  and  285-80  airplanes.  It  is  now 
published  to  make  it  effective  to  all 
persons. 

Since  a  situation  existed  and  still 
exists  that  requires  the  immediate 
adoption  of  this  regulation,  it  is  found 
that  notice  and  public  procedure  hereon 
are  impractical  and  good  cause  exists 
for  making  this  amendment  effective  in 
less  than  30  dajrs. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety.  Aircraft. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

Rockwell:  Applies  to  all  Rockwell  NA  285-60 
airplanes  modified  in  accordance  with 
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STC  SA6S7NW  and  equipped  with  Lear 
Siegler  Flap  Actuation  System,  and  all 
Rockwell  NA  265-80  airplanes  modified 
In  accordance  with  STC  SAM7NW.  To 
prevent  improper  flap  motion  cansed  by 
a  faihire  in  the  Rap  actuation  system, 
accomplish  the  fellowiog  uniess  already 
aocomplished: 

A.  Within  the  next  20  landings  following 
the  effective  date  of  this  AD,  or  prior  to  the 
accumulation  of  200  landings  after 
incorporation  of  STC  SA687NW  or  STC 
SA847NW,  whichever  comes  lata,  rework 
the  power  drive  unit  and  flap  jackscTew 
actuators  in  accordance  with  paragraphs  1(a) 
and  l[bl  of  Rockwell  International  Sabreliner 
Service  Bulletin  81-5,  dated  July  10. 1381. 
During  rework  of  the  flap  jackscrew 
actuators,  replace  any  drive  shaft  part  No. 
57400-lMO,  found  to  have  an  extra  hole  with 
a  new  part  that  does  not  contain  an  extra 
hole. 

B.  Repetitively,  on  or  before  every  200 
landings  following  the  accomplishment  of 
paragraph  (A)  above,  remove  and  replace  the 
power  drive  unit  and  flap  jackscrew 
actuators  in  accordance  with  paragraphs  3(a) 
and  3(b]  of  Rockwell  International  Sabreliner 
Service  Bulletin  81-5,  Revision  1,  dated 
December  15, 1981. 

Aiiplanes  may  be  flown  to  a 
maintenance  base  for  repairs  or 
replacement  in  accordance  with  FAR 
21.197  and  FAR  21.199. 

Alternate  means  of  compliance  or 
other  actions  which  provide  an 
equivalent  level  of  safety  may  be  used 
when  appiDved  by  the  Chief.  Seattle 
Area  Aircraft  Certification  Office,  FAA 
Northwest  Mountain  Region. 

The  manufacturer's  speci^cations  and 
procedures  identified  and  described  in 
this  directive  are  incorporated  herein 
and  made  a  part  hereof  pursuant  to  5 
U.S.C.  552(a)(1).  All  persons  affected  by 
this  directiye  who  have  not  already 
received  these  docimients  from  the 
manufacturer  may  obtain  copies  upon 
request  to  the  addresses  listed  above. 
These  documents  may  also  be  examined 
at  FAA  Northwest  Mountain  Region, 
9010  East  Marginal  Way  South.  Seattle, 
Washington  98108. 

This  amendment  becomes  effective 
May  18, 1982  and  was  effective  earlier  to 
those  recipients  of  Telegraph  AD  T81- 
15-41  dated  July  9. 1981. 

(Sec  313(a).  601.  and  603.  Fednal  Aviation 
Act  of  1058,  as  amended  (49  U.S.C  1354(a). 
1421,  and  1423);  sec.  6(c),  Department  of 
Transportation  Act  (40  U.S.C.  1665(c));  14 
CFR  11.89) 

Nota— The  FAA  has  determined  that  this 
regulates  ia  on  emergency  ragskrlian  tfait  is 
not  major  under  Executive  Order  12291.  It  has 
been  further  determined  that  this  docuioent 
involves  an  emergency  regulation  under  DOT 
Regulatory  Miciea  and  Procedurea  (44  FR 
11034;  February  A  1979).  If  this  action  is 
subse<|uently  delaiiuined  to  involve  a 
significant  regulation,  a  final  regulatocy 
evakation  or  analytia,  as  appropnate.  will  be 


prepared  and  placed  in  the  regulatory  docket 
(otherwise,  am  evaluation  is  not  required).  A 
copy  of  it.  when  filed,  may  be  obtained  by 
contacting  the  person  identtfied  above  ujider 
the  caption  "FOR  further  mFomuTiOH 

CONTACT.' 

This  rule  is  a  final  order  of  the 
Administrator.  Under  section  1006(a)  of 
the  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.&C  1486(a)).  it  is  subject 
to  review  by  the  courts  of  appeals  of  the 
United  States,  or  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia. 

Issued  in  Seattle.  Washington  on  April  28. 
1962. 
Wayne  ).  Bariow, 

Acting  Director,  Northwest  Mountain  Region. 

rFK  Doc  SZ-I2S5S  Flkd  S-7-S2  S:4S  am) 
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14  CFR  Pwl  91 

[Docfcat  No.  220S0;  fMwwK*  SFAR  Na  44- 
31 

Air  Traffic  Control  System;  Interim 
Operations  Plan 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  policy. 

summary:  Because  of  the  limited 
capacity  of  the  Air  Traffic  Control 
System  resulting  fnm  the  illegal  air 
traffic  controllers'  strike,  rights  to  land 
("slots")  at  22  of  the  Nation's  busiest 
airports  have  been  allocated  to  air 
carriers  by  the  Federid  Aviation 
Administration  (FAA)  tmder  the  biterim 
Operations  Plan,  Special  Federal 
Aviation  Regulation  (SFAR)  Nos.  44 
through  44-3.  Some  air  carriers  contend 
that  seasonal  changes  in  demand  for 
airUne  services  and  other  market  forces 
require  greater  flexibility  in  the 
allocation  of  slots.  Since  March  of  this 
year,  carriers  have  been  able  to 
exchange  slots  through  a  procedure 
conducted  by  the  Air  Transport 
Association  (ATA)  imder  a  ^ant  of 
antitrust  immunity  by  the  Civil 
Aeraaantics  Board  (CAB). 

Under  SFAR  44-3,  airlines  may  only 
operate  flights  for  which  they  hold  a 
slot.  The  FAA  maintains  a  master  list  of 
slot  allocations  and  formally  advises 
each  carrier  of  the  slots  it  may  nse. 
Exchanges  of  slots  made  under  the  ATA 
procedure  are  therefore  reported  to  the 
FAA,  which  must  verify  them  to  update 
each  carrier's  base  before  it  may 
operate  flights  associated  with  the 
exchanged  slots.  To  date,  the  FAA  has 
only  accepted  one-for-ooe  slot 
exchanges  made  under  the  ATA 
procedure. 


DATE  Effective  immediately,  but  for  a 
limited  period,  the  FAA  will  "approve" 
any  transfer  of  arrival  slots  at  the  22 
impacted  airports  between  carriers, 
subject  to  certain  limitations,  if  the 
transferee  of  each  slot  or  set  of  slots 
provides  evidence  that  the  transferor  in 
fact  had  been  allocated  the  slot  or  slots 
in  its  "base"  allocation  under  ^AR  44-3 
and  has  agreed  to  the  transfer.  Slots 
whose  transfers  have  been  "approved" 
will  be  added  to  a  carrier's  base.  This 
poUcy  will  be  in  effect  for  a  limited 
period  only,  until  June  10.  and  then  wiO 
be  reviewed  for  possible  continaatioa. 
FOR  FURTHER  INFORMATKM  COWTACT 
Franklin  K.  Willis.  Deputy  Assistant 
Secretary  for  Policy  and  International 
Affairs,  Of5ce  of  the  Secretary  of 
Transportation,  Washicgton.  D.C 
2059a  202-126-4&4a 
or 
Donald  R  Segner,  Associate 
Administrator  for  Pohcy  and 
International  Aviation,  Federal 
Aviation  Administration,  Washingtan. 
D.C  20591.  202-426-3030 
SUPPLEMENTAL  INFORMATION:  The 
actions  of  certain  air  traffic  controllers 
in  August  of  1961  reduced  the  nimaber  of 
controllers  available  to  operate  the  Air 
Traffic  Control  (ATC)  system.  In  order 
to  assure  the  safe  and  efficient  use  of 
the  navigable  airspace,  the  FAA  has 
been  obliged  to  ration  the  limited  ATC 
capacity  among  users.  It  has  done  so  by 
assigning  "slots"  (rights  to  laiui)  under  a 
series  of  emergency  regulations  [SFAR 
Na  44  (46  FR  30606;  August  4, 1981); 
SFAR  No.  44-1  (46  FR  44424.  September 
4, 1961);  SFAR  No.  44-2  (46  FR  48006. 
October  5, 1981);  and  SFAR  No.  44-3  {47 
FR  7816,  February  22, 1982)J. 

Airlines  began  the  period  of  restricted 
operations  with  a  "base"  munber  of 
slots  at  22  restricted  airports  derived 
from  their  pre-strike  operations.  As  the 
capacity  of  the  ATC  system  has 
increased,  additional  slots  have  beeo 
awarded  in  response  to  requests  of  the 
carriers  under  procedures  prescribed  by 
SFARs  44-1,  44-2,  and  44-3.  Tliese 
regulations  also  provide  that  air  carriers 
must  use  slots  awarded  to  them  or  lose 
them  from  their  base. 

Because  SFAR  No.  44-3  does  not 
provide  for  adjustments  in  slot 
assignments  that  may  be  occasioned  by 
seasonal  variations  in  demand, 
competitive  pressures,  or  eoooomic 
decisioos  of  the  carriers,  tlie  FAA  has 
been  receptive  to  eSorts  to  add 
flexibility  to  the  slot  alkication  system. 
To  this  end.  the  FAA  withdrew  its 
opposition  to  an  air  carrier  request  for 
antitmst  immunity  from  ths  CAB  to 
permit  bhnd  trades  of  slots  between 
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carries  under  a  procedure  administered 
by  the  ATA.  While  this  procedure  has 
been  successful  in  increasing  scheduling 
flexibility  among  the  carriers,  many 
believe  it  is  not  adequate. 

To  administer  the  slot  allocation 
system,  the  FAA  has  maintained  a 
computerized  recordkeeping  system. 
Because  of  the  highly  complex  nature  of 
the  system,  the  FAA  has  only  accepted 
exchanges  of  slots  between  air  carriers 
conducted  under  the  CAB-approved 
trade  procedures.  Other  transfers  of 
slots  proposed  by  carriers  have  been 
disapproved. 

In  the  interest  of  allowing  air  carriers 
maximum  flexibility  while  at  the  same 
time  maintaining  strict  regimen  of  slot 
control,  the  FAA  is  now  prepared,  for  a 
limited  period,  to  accept  transfers  of 
slots  between  carriers  in  any  number 
and  for  any  type  of  consideration. 

Before  a  carrier  may  operate  a  flight 
with  a  transferred  slot  or  slots,  it  must 
report  the  transfer  to  the  FAA  with 
suitable  evidence  that  the  transferor  has 
agreed  to  the  transfer.  The  FAA  will 
verify  that  the  transfor  actually  held  the 
transferred  slot  or  slots  in  its  base 
allocation,  and  then  "approve"  the 
transaction,  as  it  presently  does  with  all 
slot  allocations.  FAA's  handling  of 
trades  made  under  the  ATA  procedures 
will  remain  unchanged. 

FAA  "approval"  of  transfers  at  the  22 
impacted  airports  will  be  given  under 
the  following  circumstances: 

1.  Any  slot  or  slots  to  be  transferred 
must  come  from  the  transferor's  FAA- 
approved  April  25-May  31  operating 
base,  as  determined  under  SPAR  44-3. 

2.  All  requests  for  approval  must  be 
submitted  in  writing  to  the  Associate 
Administrator  for  Policy  and 
International  Aviation,  API-1,  Federal 
Aviation  Administration,  Washington, 
D.C.  20591  in  the  same  format  as  slot 
requests  submitted  under  SFAR  No.  44- 
3.  Transfer  requests  combined  with 
other  requests  under  the  SFAR  (such  as 
slides)  will  not  be  accepted. 

3.  Written  evidence  of  the  transferor's 
consent  to  the  transfer  must  be 
provided. 

4.  A  record  of  the  transfer  wiU  be 
made  available  to  the  public. 

5.  Transfers  that  would  reduce  the 
number  of  slots  allocated  to  an  air 
carrier  that  has  been  afforded  priority 
treatment  in  the  distribution  of  new 
slots  under  \  3(c)  of  the  Appendix  to 
SFAR  No.  44-3  (certain  new  entrant 
airlines)  will  not  be  approved  unless  the 
transferor  waives  its  right  to  be 
considered  a  "new  entrant"  in  future 
distributions  under  the  Interim 
Operations  Plan. 

6.  Transfers  of  slots  necessary  for  the 
provision  of  essential  air  service  within 


the  meaning  of  section  419  of  the 
Federal  Aviation  Act  of  1958.  as 
amended,  49  U.S.C.  1389.  will  not  be 
approved. 

7.  Applications  for  transfer  will  be 
accepted  only  imtil  June  10. 

The  provisions  of  SFAR  No.  44-3 
continue  to  apply.  In  particular,  it  should 
be  noted  that  only  carriers  may  hold 
slots,  and  that  a  single  slot  covers  only 
an  arrival  in  a  given  hour  at  a  single 
airport.  In  addition,  for  the  present,  the 
transfer  of  "tower  en  route"  and  ARTCC 
slots  will  not  be  "approved". 

Afflrmative  approval  must  be 
obtained  bom  the  FAA  before  slots  may 
be  used.  The  FAA  anticipates  that 
properly  documented  transfer  requests 
will  be  approved  within  two  weeks  of 
the  receipt  of  a  request 

Such  "approval"  by  the  FAA  does  not 
indicate  any  approval  of  the  terms  of  a 
transfer.  The  FAA  will  not  base  its 
"approval"  on  the  consideration  for  the 
trainsfer.  A  slot  is  a  temporary  creation 
of  FAA  emergency  regulations,  and  does 
not  confer  on  any  carrier  a  long-term 
right.  Slots  can  be  taken  from  any 
carrier  in  accordance  with  the  terms  of 
the  existing  SFAR  or  any  amendments 
to  it.  Moreovef ,  the  FAA  does  not 
guarantee  that  slots  will  be  required  at 
any  airport  for  any  particular  period  of 
time.  As  soon  as  possible,  the  FAA 
intends  to  relieve  the  carriers  from  the 
requirement  of  obtaining  slots. 

After  reviewing  the  results  of  this 
temporary  policy,  we  will  consider 
whether  further  transfers  can  be 
permitted  under  these  less  restrictive 
procedures  consistent  with  the  purposes 
of  the  Interim  Operations  Plan. 

(49  U.S.C  1301  et  seq.  and  49  U.S.C.  1651  et 
seq.) 

Issued  at  Washington  D.C.  on  May  6, 1982. 
Andraw  L.  Lewis,  fr.. 

Secretary  of  Transportation. 

[FR  Ooc  8Z-1Z7M  Filed  S-7-«2:  9:93  am) 
nUJNO  COM  4*10-1t-M 


DEPARTMEHT  OF  COMMERCE 

Natkmal  Oceanic  and  Atmospheric 
Adminlatration 

15  CFR  Part  904 

Civil  Procedures;  Correction 

AQCNCv:  National  Oceanic  and 

Atmospheric  Administration. 

Commerce. 

action:  Interim  final  rule;  correction. 

SUMMAHV:  On  December  18, 1981. 
NOAA  published  interim  final  rules 
providing  consolidated  civil  penalty 
assessment,  hearing,  and  appeal 


procedures  for  various  Statutes  it 
administers.  This  document  amends  the 
interim  final  rules  by  correcting  citations 
to  the  Lacey  Act,  16  U.S.C.  3371-3378. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  J.  Powell  at  (202)  254-8350. 

SUPPLEMENTARY  INFORMATION:  In  FR 

Doc.  81-34431,  appearing  at  page  61644 
in  the  issue  of  December  18, 1981,  the 
citations  of  authority  are  corrected  in 
the  second  and  third  colimms  by 
changing  "Lacey  Act,  18  U.S.C.  42-44, 
3054,  3112"  to  read  "Lacey  Act.  16  U.S.C. 
3371-3378";  and  appearing  at  page 
61645, 15  CFR  904.10Q{a)(l)(iv)  is 
corrected  by  changing  "16  U.S.C.  42-44. 
3045,  3112"  to  read  "16  U.S.C.  3371- 
3378". 

Dated:  May  3, 1962. 
FraiKds  |.  Balint 

Director,  Office  of  Information  and 
Management  Services. 
[FR  Doc  82-12822  FUwl  S-7-82:  S.-45  am) 
BIUJNQ  CODE  3S10-2HI 


FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 

(Dockvt  9028) 

Brunswick  Corp.,  et  al.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Modifying  order. 

summary:  This  order  modifies  the 
Commission's  final  order  issued  on 
August  14, 1980,  96  F.T.C.  151,  45  FR 
^2032,  by  adding  Paragraphs  DC  and  X  to 
the  order,  in  accordance  with  the 
decision  and  judgment  of  the  Eighth 
Circuit  Court  of  Appeals.  The  new 
paragraphs:  (1)  Limit  Yamaha's  liability 
in  this  matter  solely  to  violations  of 
section  5  of  the  Federal  Trade 
Commission  Act;  and  (2)  insures  that 
nothing  in  the  order  prevents 
respondents  from  imposing  upon 
themselves,  their  dealers  and 
distributors,  vertical  restraints  in 
connection  with  the  sale  by  them  for 
resale  in  the  U.S.  of  outboard  motors. 
DATES:  Final  order  issued  August  14, 
1980.  Modifying  order  issued  April  29. 
1982. 

FOn  FURTNCR  WirORMATION  CONTACT: 

FTC/C,  Thomas  J.  Campbell, 
Washington.  D.C.  20580,  (202)  523-3601. 
SUPPLEMENTARY  mPORMATION:  In  the 

Matter  of  Brunswick  Corporation,  a 
corporation;  Yamaha  Motor  Co..  Ltd..  a 
corporation;  and  Mariner  Corp..  a 
corporation.  Codification  under  16  CFR 
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Part  13.  appearing  at  45  FR  62032. 
remains  unchanged. 

List  of  Subjects  in  16  CFR  Part  13 

Advertising,  Investments,  Labeling, 
Packaging  and  containers,  Securities, 
Trade  practices.  Warranties.  Credit 

(Sec.  6,  38  Stat  721;  15  U.S.C  46.  Interpret  or 
apply  sec.  5,  38  Stat.  719,  as  amended;  sec  7. 
38  Stat.  731,  as  amended;  15  U.S.C  45. 18) 

The  Modified  Order  To  Cease  and 
Desist,  including  further  order  requiring 
report  of  compliance  therewith,  is  as 
follows: 

United  Sutes  of  America  Before  tiie  Federal 
Trade  Cwnmission 

Commissioners:  James  C  Miller  m, 
Cliairman,  David  A.  Clanton,  Michael 
Pertschuk,  Patricia  Bailey. 

In  the  Matter  ol  Brunswick  CorporaUon,  a 
corporation;  Yamaha  Motor  Co.,  Ltd.,  a 
corporation;  and  Mariner  Corp.,  a 
corporation. 

Docket  No.  9028 

Modified  Order  To  Cease  and  Desist 

The  Commission  having  issued  a  final 
cease  and  desist  order  herein  on  August  14, 
1980,  and  such  order  having  been  modified 
and  affirmed  by  the  United  States  Court  of 
Appeals  for  the  Eighth  Circuit  and  the 
Supreme  Court  having  denied  the  petition  for 
certiorari  filed  by  respondents  Brunswick 
Corporation  and  Mariner  Corp.: 

Now,  therefore,  it  is  ordered  that  the 
aforesaid  order  to  cease  and  desist  be,  and 
hereby  is,  modified  In  accordance  with  the 
decision  and  judgment  of  the  Court  of 
Appeals  to  read  as  follows: 

For  the  purposes  of  this  Order 

(a)  "Brunswick"  shall  mean  the  Brunswick 
Corporation,  together  with  its  present  and 
futive  domestic  and  foreign  subsidiaries, 
affiliates,  joint  ventures,  related  corporations 
(including  Mariner  Corp.),  and  corporations 
controlled  by  Brunswick  Corporation;  and  all 
successors  to  Brunswick  Corporation  and 
their  domestic  and  foreign  subsidiaries, 
a^iljatcs.  joint  ventures  and  related 
corporations;  and  all  corporations  controlled 
by  the  successors  of  Brunswick  Corporation. 

(b)  "Yamaha"  shall  mean  Yamaha  Motor 
Co.,  Ltd..  together  with  its  present  and  future 
domestic  and  foreign  subsidiaries,  affiliates, 
joint  ventures,  related  corporations,  and 
corporations  controlled  by  Yamaha  Motor 
Co.,  Ltd.;  and  all  successors  to  Yamaha  Motor 
Co.,  Ltd.  and  their  domestic  and  foreign 
subsidiaries,  affiliates,  joint  ventures  and 
related  corporations;  and  all  corporations 
controlled  by  the  successors  of  Yamaha 
Motor  COm  Ltd. 

(c)  "Mariner"  shall  mean  Mariner  Corp., 
together  with  its  present  and  future  domestic 
and  foreign  subsidiaries,  affiliates,  joint 
ventures,  related  corporations,  and 
corporations  controlled  by  Mariner  Corp.; 
and  all  successors  to  Mariner  Corp.  and  their 
domestic  and  foreign  subsidiaries,  affiliates. 
Joint  ventures  and  related  corporations;  and 
all  corporations  controlled  by  the  successors 
of  Mariner  Corp. 


I 

It  is  ordered  that  within  90  days  of  the  date 
this  Order  becomes  final.  Brunswick  and 
Mariner  shall  sell  to  Yamaha,  and  Yamaha 
shaU  buy  from  Bruncwick  and  Mariner,  all 
capital  stock.  l>ond8,  debentiu^s,  and  other 
securities  and  other  interests  held  by 
Brunswick  and  Mariner  in  Sanshin  Kogyo 
Co.,  Ltd.  ("Sanshin").  The  purchase  price 
shall  be  equal  in  dollars  to  the  value  of  the 
net  tangible  assets  per  share,  computed  and 
adjusted  to  the  last  day  of  the  six  month  term 
hnmediately  preceding  the  date  of  the  sale. 

D 

It  is  further  ordered  that  on  or  before  90 
days  bom  the  data  this  Order  becomes  final. 
Bnmswick.  Yamaha,  and  Mariner  shall 
rescind  in  all  respects  the  Joint  Venture 
Agreement  and  the  agreements  attached 
thereto,  entered  into  on  November  21, 1972. 
and  all  agreements  modifying  the  Joint 
Venture  Agreement  and  the  agreements 
attached  thereto,  shall  consider  them  null  and 
void,  and  shall  cease  and  desist  from 
observing  or  enforcing  the  terms  of  said 
agreements. 

m 

It  is  further  ordered  that  from  the  date  this 
Order  becomes  final,  Brunswick  and  Mariner 
shall  cease  any  and  all  representation  on  the 
board  of  directors  of  Sanshin.  cease  and 
desist  fitim  taking  any  steps  to  nominate, 
seat  or  admit  any  representatives  of 
Brunswick  and  Mariner  to  the  board  of 
directors  of  Sanshin,  and  cease  and  desist 
&t>m  exercising  any  of  the  rights  of  a 
shareholder  of  Sanshin  except  the  right  to 
receive  dividends. 

IV 

It  is  further  ordered  that  from  the  date  this 
Order  becomes  final,  neither  Brunswick  nor 
Mariner  shall  enter  into,  continue  to  be  a 
party  to,  or  enforce  any  agreement  which  in 
whole  or  in  part  prevents  a  manufactiurer, 
seller,  or  distributor  of  outboard  motors  from 
manufacturing,  seUing.  or  distributing  such 
motors  in  the  United  States,  its  territories  or 
possessions. 


It  is  further  ordered  that  from  the  date  this 
Order  becomes  final.  Yamaha  shall  not  enter 
into,  continue  to  be  a  party  to,  or  observe  any 
agreement  which  in  whole  or  in  part  prevents 
Yamaha  from  manufacturing,  selling,  or 
distributing  outboard  motors  in  the  United 
States,  its  territories  or  possessions. 

VI 

It  is  further  ordered  that  Brunswick, 
Yamaha,  and  Mariner  shall,  for  a  period  of 
three  years  &t)m  the  date  this  Order  becomes 
final,  cease  and  desist  from  acquiring, 
directly  or  indirectly,  through  subsidiaries  or 
otherwise,  without  the  prior  approval  of  the 
Federal  Trade  Commission,  all  or  any  part  of 
the  stock  or  share  capital  of  any  concern, 
corporate  or  noncorporate,  engaged  in  the 
production,  distribution  or  sale  of  outboard 
motors  in  or  for  the  United  States,  or  capital 
assets  pertaining  to  such  production, 
distribution  or  sale  of  such  motors  in  or  for 
the  United  States. 


vn 

It  is  farther  ordered  Aat  Bnmswidc. 
Yamaha,  and  Mariner  notify  the  Federal 
Trade  Commi&sicHi  at  least  30  days  prior  to 
any  proposed  change  in  its  corporate 
structure  such  as  dissolution,  assignment  or 
sale  resulting  in  the  emergence  of  a  successor 
corporation,  the  creation  or  dissolution  of 
subsidiaries,  or  any  change  in  the  corporabon 
which  may  affect  compliance  obligations 
arising  out  of  this  Order. 

vm 

It  is  further  ordered  that  Brunswick. 
Yamaha,  and  Mariner  shall  within  120  days 
of  the  date  this  Order  t>ecomes  finai  submit 
in  writing  to  the  Federal  Trade  Commission  a 
verified  report  setting  forth  in  detail  the 
maimer  and  form  in  which  Bnmswick. 
Yamaha,  and  Mariner  each  intends  to  comply 
or  has  comphed  with  this  Order.  Brunswick. 
Yamaha,  and  Mariner  siiall  submit  such  other 
information  as  may  from  time  to  time  be 
requested  by  the  Commission. 

DC 

Nothing  tn  diis  Order  or  in  the  opinions  of 
the  Commission  in  tliis  case  shaO  be 
construed  as  a  finding  or  conclusion  that 
Yamaha  has  violated  Section  7  of  the  Clayton 
Act.  All  findings  and  relief  against  Yamaha 
are  based  solely  on  Section  5  of  the  Federal 
Trade  Commission  Act 


Nothing  in  this  Order,  incfaiding  in 
particular  Paragraphs  FV  or  V  hereof,  shaU 
prevent  either  Brunswick,  Mariner,  or 
Yamaha,  resjjectively,  fixim  imposing  npoB 
itself,  its  dealers,  or  its  distributors,  ancillary 
vertical  restraints  in  connection  with  the  sale 
by  it  for  resale  in  the  United  States  of 
outboard  motors. 

By  the  Commission. 

Issued  April  29, 1962. 
Carol  M.  Thomas, 
Secretary. 

pit  Doc  SS-US44  Filed  5-7-SZ:  ME  Mi] 
MLLMO  CODE  C7SS-01-M 


POSTAL  SERVICE 

39  CFR  Part  775 

National  Environmental  Potcy  Act 
(NEPA);  Amendment  of  Pubic  Notice 
Provisions 

agency:  Postal  Service. 
action:  Final  rule. 

summary:  The  Postal  Service  relaxes 
certain  provisions  of  its  environmental 
impact  procedures,  inasmudi  as  those 
procedures  unnecessarily  require,  rather 
than  permit,  the  mailing  of  notices  of 
local  actions  to  potentially  interested 
community  organizations  and  to  owners 
and  occupants  of  nearby  or  affected 
property.  The  relaxed  procedures  are 
substantially  similar  to  comparable 
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permissive  provisions  of  the  NEPA 
regulations  of  the  Council  on 
Environmental  Quality. 
EFFECTIVE  DATE:  June  9, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Royal  Rasmussea  (202)  245-4354. 
SUPPLEMENTARY  INFORMATION:  On 
March  12. 1982,  the  Postal  Service 
published  for  comment  in  the  Federal 
Register  (47  FR  10859)  a  proposal  to 
make  certain  of  its  procedures  in  39  CFR 
775.10  regarding  notice  to  the  public  of 
environmental  actions  permissive  rather 
than  mandatory.  No  comments  were 
received. 

LUt  of  Subjects  in  39  CFR  Part  775 

Environmental  impact  statements. 
Postal  Service. 

Accordingly,  the  Postal  Service 
amends  title  39  Code  of  Federal 
Regulations  as  follows: 

PART  775— ENVIRONUENTAL 
PROCEDURES 

In  S  775.10,  revise  paragraph  (a)  to 
read  as  follows: 

§  775.10    Public  notice  and  infonnation. 

(a)  Public  notice  is  given  of  NEPA- 
related  hearings,  intejit  to  undertake 
environmental  assessments  and 
environmental  impact  statements,  and 
the  availability  of  environmental 
documents  (that  is,  environmental 
assessments,  Hndings  of  no  significant 
impact,  and  environmental  impact 
statements),  as  follows: 

(1)  Notices  must  be  mailed  to  those 
who  have  requested  them. 

(2)  Notices  concerning  a  proposal  of 
national  concern  must  be  mailed  to 
national  organizations  reasonably 
expected  to  be  interested.  Any  such 
notice  must  be  published  in  the  Federal 
Register.  [See  paragraph  (a)(4)  of  this 

'  section. 

(3)  Notices  of  any  proposed  action 
having  effects  primarily  of  local  concern 
are  given  as  follows: 

(i)  Any  such  notice,  including  a  copy 
of  any  pertinent  environmental 
document,  must  be  mailed  to  state, 
areawide,  and  local  A-95 
clearinghouses  listed  in  0MB  Circular 
A-95  (Revised)  for  the  geographic  area 
involved,  to  the  State  Historic 
Preservation  Officer,  and  to  local  public 
officials. 

(ii)  Any  such  notice  must  be  published 
in  one  or  more  local  newspapers. 

(iii)  Any  such  notice  must  be  posted 
on  and  near  any  proposed  and  alternate 
sites  for  an  action. 

(iv)  Any  such  notice  may  be  mailed  to 
potentially  interested  community 
organizations,  including  small  business 
associations. 


(v)  Any  such  notice  may  be  mailed  to 
owners  and  occupants  of  nearby  or 
affected  property. 

(4)  A  copy  of  every  notice  of  intent  to 
prepare  an  environmental  impact 
statement  must  be  furnished  to  the 
Assistant  General  Counsel,  Legislative 
Division,  Law  Department,  who  will 
have  it  published  in  the  Federal 
Register. 

(39  U.S.C.  401) 
W.  Allen  Sanders, 

Associate  General  Counsel.  Office  of  General 
Law  and  AdmintstraUon. 

[FR  Doc  n-USae  niad  S~7-82: 8:45  un] 
BILUNQ  CODE  7710-1f-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-4-FRL-2111-6] 

Approval  and  Promulgation  of 
Imptomantatlon  Plans;  Florida;  Volatile 
Organic  Compounds  Regulations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  approving  three 
Florida  State  Implementation  Plan  (SIP) 
revisions  which  delete  the  regulation  on 
existing  petroleum  refineries  in 
nonattainment  areas  and  add  test 
methods  for  gasoline  truck  tanks,  vapor 
collection  systems,  volatile  organic 
compound  (VOC)  content  of  coating 
materials  and  gasoline  bulk  terminals 
for  sources  located  in  ozone 
nonattainment  areas.  The  revised  rules 
establish  incremental  complieince  dates 
for  existing  VOC  sources  and  extend 
final  compliance  dates  for  certain 
gasoline  service  stations.  The  rules  also 
establish  test  methods  for  certain  VOC 
sources,  three  definitions  used  in  the 
test  methods,  and  exemption  of  six 
VOCs. 

EFFECTIVE  DATE:  This  action  will  be 
effective  on  |uly  9, 1982  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

ADDRESSES:  Copies  of  the  materials 
submitted  by  the  State  may  be 
examined  during  normal  business  hours 
at  the  folloiving  k>cationB: 
Public  Information  Reference  Unit, 

Library  Systems  Branch, 

Environmental  Protection  Agency,  401 

M  Street,  S.W.,  Washington,  D.C. 

20460; 
Library,  EPA,  Region  IV,  345  Courtland 

Street,  N.E.,  Atlanta,  Georgia  30365: 


Library,  Office  of  the  Federal  Register, 
1100  L  Street  NW.,  Room  8401, 
Washington,  D.C.  20005; 
Bureau  of  Air  Quality  Mgmt,  Twin 
Towers  Office  Building,  2600  Blair 
Stone  Road,  Tallahassee,  Florida 
32301. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Barry  Gilbert,  Air  Programs  Branch, 
EPA  Region  FV  at  the  above  address  and 
telephone  number  404/881-3286  or  FTS 
257-3286. 

SUI>PI.EMENTAL  INFORMATION:  EPA  is 

taking  action  on  three  SIPs  submitted  by 
the  Florida  Department  of 
Environmental  Regulation  (FDER) 
concerning  VOC  soiu^es:  May  30, 1980, 
July  14, 1980,  and  December  23, 1981.  For 
clarity,  the  applicable  regulations  being 
approved  are  identified  in  this  notice  by 
both  the  rule  numbers  in  effect  when 
these  revisions  were  submitted  and 
when  the  entire  regulations  were 
reformatted  on  August  11, 1981. 

The  May  30,  1980.  submittal 
estabUshes  incremental  compliance 
dates  for  existing  VOC  sources  and 
extends  final  compliance  date  for 
certain  gasoline  service  stations.  Final 
compliance  is  to  be  achieved  during  or 
prior  to  1982.  There  are  also  certain 
reporting  requirements  and  exemptions 
on  certain  sizes  of  soiu'ces.  The 
submittal  was  subject  to  a  hearing  and 
adopted  by  FDER  on  March  12, 198a  It 
contains  the  following  regulations: 

1. 17-2.100— Definitions,  (170}— Vapor 
Control  Systems  (previously  17- 
2.02(132]) 

2. 17-2.510 — New  Source  Review  for 
Nonattainment  Areas,  (3) — General 
Exemptions  and  Special  Provisions, 
(b) — Special  Provisions,  2. — Pollutant 
Specific  Special  Provisions,  a. — Cutback 
Asphalt/Gasoline  Service  Stations 
concerning  compliance  schedules 
(previously  17-2.17(3)(b)(2)(a)) 

3. 17-2.650— Reasonably  Available 
Control  Technology  (RACT),  (1)— 
Volatile  Organic  Compounds,  (b) — 
Compliance,  reporting.  Permits,  I.e.,  b., 
c.  and  d.  concerning  compliance 
schedules  (previously  17-2.(2)(a)) 

4. 17-2.650 — Reasonably  Available 
Control  Technology  (RACT),  (1)— 
Volatile  Organic  Compounds,  (b)— 
Compliance,  reporting.  Permits,  2. — 
Permits — Special  Considerations  and 
3. — Reporting  (previously  17-2.(2)(b)  and 
(c)) 

5. 17-2.650— Reasonably  Available 
Control  Technology  (RACT),  (\\— 
Volatile  Organic  Compounds,  (f) — 
Specific  Emission  Limitations,  8. — 
Petroleum  Liquid  Storage,  (a) — 
applicability  and  (ii)(B]  exempting 
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certain  vessels  (previously  17-2.17(8](a) 
2.B.(ii)) 

6. 17-2.650— Reasonably  Available 
Control  Technology  (RACT).  (1)— 
Volatile  Organic  Compounds,  (f)— 
Specific  Emission  Limitations.  11. — 
Gasoline  Service  Stations — Stage  I,  a. 
and  b(i)  (previously  17-2.16(6)(k)l.  and 
2.(a)) 

ThefuIyU.  1980.  submittal  de\etes 
the  regulation  on  existing  petroleum 
refineries  in  nonattainment  areas  since 
such  sources  do  not  exist  in 
nonattainment  areas  in  Florida.  The 
revision  also  includes  test  methods  for 
gasoline  truck  tanks,  vapor  collection 
systems,  VOC  content  of  coating 
materials  and  gasoline  bulk  terminals 
located  in  ozone  nonattainment  areas. 
On  May  15, 1980.  FDER  held  a  hearing 
and  adopted  rules  17-2.02  (Definitions) 
and  17-Z16, 

(Nonattainment  Areas  and  Emission 
Limits  for  Volatile  Organic  Compounds), 
Florida  Administrative  Code  (FAC)  to 
comply  with  the  requirements  of  EPA 
and  to  correct  an  error  in  Chapter  17.2. 
The  revisions  are  as  follows: 

1.  The  following  definitions  were 
deleted  because  these  terms  correspond 
to  the  Petroleum  Refinery  Source  section 
17-2.16(6)(1)  which  was  also  deleted. 

Section  17-2.02(2).  "Accumulator": 
Section  17-2.02(30).  "Condenser"; 
Section  17-2.02(49),  "Forebay"; 
Section  17-2.02(57).  "Hot  Well"; 
Section  17-2.02(127),  'Turnaround": 
Section  17-2.02(129),  "Vacuum 
Producing  Systems" 

2.  Section  17-2.16(6)(1).  Petroleum 
Refinery,  which  contained  emission 
limitations  for  existing  sources  in  ozone 
nonattaiimient  areas  was  deleted 
because  no  sources  of  this  type  exist  in 
ozone  nonattainment  areas. 

3.  Section  17-2.650— Reasonably 
Available  Control  Technology  (RACT), 
(1)— Volatile  Organic  Compounds,  (g)— 
Standards  and  Tests  for  Emission 
Limits,  1. — Delivery  Vessels — Gasoline 
Truck  Tanks  (previously  section  17- 
2.16(7)(a))  was  added  to  FDER's  rules. 
This  section  contains  the  test  for  leaks 
in  gasoline  truck  tanks  servicing  ozone 
nonattainment  areas. 

4.  Section  17-2.650(l)(g)2..  Vapor 
Collection  System  on  Vapor  Balance 
System  (previously  section  17- 
2.ie(7)(b)),  was  added  to  FDER's  rules. 
This  section  contains  the  test  for  leaks 
in  vapor  collection  and  vapor  balance 
systems  during  loading  and  imloading  at 
gasoline  bulk  plants  and  terminals  in 
ozone  nonattainment  areas. 

5.  Section  17-2.650(l)(g)3..  VOC 
Content  of  Coating  Materials 
(previously  Section  17-2.16(7)(c)},  was 
added  to  FDER's  rules.  This  added 
section  contains  tests  for  determining 


the  volatile  content  of  coating  materials 
in  ozone  nonattainment  areas. 

6.  Section  17-2.650(l)(g)4.,  Gasoline 
Bulk  Terminals  (previously  Section  17- 
2.16(7)(d)),  was  added  to  FDER's  rules. 
This  added  section  contains  the  test  for 
determining  VOC  emissions  from  vapor 
control  systems  in  gasoline  terminals 
located  in  ozone  nonattainment  areas. 

The  December  23, 1981,  submittal 
amended  (at  a  bearing  on  October  28, 
1981)  the  following  parts  of  Chapter  17- 
2,  Florida  Administrative  Code:  Part  I 
Definitions;  Part  VI.  Emission  Limiting 
and  Performance  Standards;  and  Part 
VII,  Source  Sampling  and  Monitoring. 
These  amendments  pertained  to  test 
methods  for  sources  of  volatile  organic 
compounds  and  to  the  addition  of  six 
organic  compounds  to  the  list  of  those 
exempted  from  control  for  VOC  sources 
in  nonattainment  areas. 

Part  Vn,  section  17-2.700(6)(b),  EPA 
Test  Procedures,  was  amended  by  the 
addition  of  EPA  test  methods  24  and  25. 
Further,  the  method  contained  in  the 
Document  EPA  450/2-79-041  was 
included  in  the  new  section  17- 
2.700(6)(c)— Supplementary  Test 
Procedures.  Adoption  of  these  methods 
was  necessary  to  meet  the  EPA  test 
requirement  for  a  number  of  RACT 
sources  in  VOC  nonattainment  areas, 
and  to  replace  the  test  for  coating 
operations  deleted  from  Part  VI  with  the 
updated  version  contained  in  EPA 
method  24.  In  addition,  compliance 
verification  procedures  were  adopted  in 
section  17-2.700(6)(c),  Supplementary 
Test  Procedures  for  sources,  such  as 
gasoline  storage  tanks  and 
perchloroethylene  dry  cleaners,  which 
are  not  required  necessarily  to  have 
compliance  demonstrated  by  a  test 
(method  25  or  the  method  contained  in 
the  document  EPA  450/2-79-041)  or  by 
the  solvent  coating  content  test  (method 
24).  With  minor  changes,  the  test  method 
for  tank  trucks,  leaks  in  vapor  balance 
systems,  and  bulk  terminals  deleted 
from  Part  VI  were  added  to  Part  VII 
under  section  17-2.700(6)(c) — 
Supplementary  Test  Procedures.  Also 
included  in  this  section  were  various 
ASTM  and  API  test  methods  which  are 
referred  to  in  the  Definitions  section  of 
the  rule  and  in  section  17-2.650.  EPA  is 
actiitg  only  on  the  VOC  test  methods 
described  herein  and  not  those  included 
in  the  September  8, 1981.  Federal 
Register  (46  FR  44783)  proposal  on  point 
source  emission  testing. 

This  revision  necessitated  the 
adoption  of  three  new  definitions  (17- 
2.100):  (8)(a)— Destructive  control 
device,  (8)(b) — ^Non-destructive  control 
device  and  (112)(a)— halogenated 
organic  compound.  Also,  the  revision 
exempts  6  additional  organic 


compounds  from  the  provisions  of  17- 
2.650  (l)(d)  to  be  consistent  with  the 
same  change  in  the  New  Source  Review 
section  17-2.510. 
Trichlorotrifluoromethane. 
dichlorodiHuoromediane. 
chlorodifiuoromethane, 
trifluoromethane, 
dichlorotetrafluoroethane,  and 
chloropentafluoroethane  are  organic 
compounds  exempted  frtim  Reasonably 
Available  Control  Technology  (RACT). 
In  addition,  section  17-2.600(l)(g), 
Standards  and  Tests  for  Emission  Limits 
containing  VOC  test  methods  for  tank 
trucks,  vapor  collection  systems'  leaks, 
coating  operations  and  gasoline  bidk 
terminals  was  deleted,  and  its  contents 
transferred  to  Part  VIL 

These  regulations  meet  EPA 
requirements. 

Based  on  the  foregoing,  EPA  hereby 
approves  revisions  in  Florida's  VOC 
regulations  identified  herein.  The  public 
should  be  advised  that  this  action  will 
be  effective  July  9, 1982.  However,  if 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  frvm  today).  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  sec.  307(b)(2).) 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Incorporation  by  reference  of  tiie  State 
Implementation  Plan  for  the  State  of  Florida 
was  approved  by  the  Director  of  the  Federal 
Register  on  )uly  1, 1981. 

List  of  Subjects  in  40  CFR  Fait  52 

Air  pollution  control,  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide,  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

(Sees.  110  and  172  of  the  Qean  Air  Act  as 
amended  (42  U.S.C  7410  and  7S02)) 
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Dated:  April  30, 19S2. 
Anne  M.  Gonuch, 
Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations,  is  amended  a* 
follows: 

Subpart  K— Florida 

In  §  52.520  is  amended  by  adding 
paragraph  (c](43]  as  follows: 

§52.520    MentMcation  Of  plan. 

***** 

(c)  Hie  plan  revisions  listed  below 
were  submitted  on  the  dates  specified. 

(43)  On  July  14, 1980,  the  Florida 
Department  of  Environmental 
Regulation  (FDER)  submitted  a  revision 
pertaining  to  deletion  of  the  regulation 
on  existing  petroleum  refineries  in 
nonattainment  areas  and  adding  test 
methods  for  gasoline  truck  tanks,  vapor 
collection  systems,  volatile  organic 
compound  (VOC)  content  of  coating 
materials  and  gasoline  bulk  terminals 
for  sources  located  in  ozone 
nonattainment  areas.  On  May  30, 1980, 
FDER  submitted  a  revision  establishing 
incremental  compUance  dates  for 
existing  VOC  sources  and  extending 
final  compliance  dates  for  certain 
gasoline  service  stations.  On  December 
23, 1981,  FDER  submitted  a  revision 
establishing  test  methods  for  certain 
VOC  sources,  adopting  three  definitions 
used  in  the  test  methods,  and  exempting 
six  VOCs. 

[FK  Doc  82-12504  Filed  S-7-a2:  a:4S  unl 
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40  CFR  Part  52 
[A-6-FRL  2103-3] 

Approval  and  Promulgation  of 
Louialana  State  Implementation  Plan: 
New  Source  Performance  Standards 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

simMARY:  The  purpose  of  today's 
rulemaking  is  to  approve  a  revision  to 
section  6.1  of  Louisiana  State  Air 
Quality  Regulation  6.0  which  has  been 
adopted  by  the  Louisiana  Environmental 
Control  Commission  and  submitted  to 
EPA  by  the  Governor  for  approval  as  a 
revision  to  the  Louisiana  State 
Implemation  Plan  (SIP).  This  action 
approves  a  State  SIP  revision  under 
Section  110  of  the  Clean  Air  Act  to 


adopt,  by  reference,  EPA  regulations  on 

New  Source  Performance  Standards 

(NSPS). 

EFFECnVE  DATC  This  action  will  be 

effective  on  July  9, 1982,  unless  notice  is 

received  Within  30  days  that  someone 

wishes  to  submit  critical  or  adverve 

comments. 

ADDRESSES:  Copies  of  the  State's 

submittal  are  available  for  inspection 

during  normal  business  hours  at  the 

following  locations: 

U.S.  Environmental  Protection  Agency, 

Air  Branch,  First  International 

Building,  1201  Elm  Street  Dallas. 

Texas  75270 
Louisiana  Department  of  Natural 

Resources,  Air  Quality  Division,  Room 

825.  625  North  Fourth  Street  Baton 

Rouge,  Louisiana  70804 
U.S.  Environmental  Protection  Agency, 

Public  Information  Reference  Unit,  401 

M  Street  SW.,  Washington,  D.C.  20460 
The  Office  of  the  Federal  Register,  Room 

8401, 1100  L  Street  NE..  Washington. 

D.C.2040a 

Written  comments  on  this  action 
should  be  submitted  to  WiUiam  H. 
Taylor,  Jr.,  at  the  address  given  below. 

FOR  FURTHEll  INFORMATION  COIfTACT: 

William  H.  Taylor,  Jr.,  Chief,  Technical 
Section,  Air  Branch,  Air  and  Waste 
Management  Division,  Region  6,  U.S. 
Environmental  Protection  Agency,  1201 
Elm  Street  Dallas.  Texas  75270;  (214) 
767-1594  or  (FTS)  729-1594. 

SUPPLEMENTARY  INFORMATION:  On 

November  30, 1981.  the  Governor 
submitted  a  SIP  revision  to  EPA 
concerning  Section  6.1  of  Regulation  6.0 
of  the  Louiaiaoa  Air  Quality 
Regulations.  Section  6.1  of  Regulation 
6.0  adopts  by  reference  EPA's  NSPS 
regulations.  Section  6.1  was  adopted  to 
allow  the  State  to  receive  delegation  of 
authority  from  EPA  to  enforce  the 
Federal  NSPS  regulations.  EPA  approves 
this  revision  to  the  Louisiana  SIP.  The 
approval  of  this  regulation  by  EPA  does 
not  affect  in  any  way  EPA's  authority  to 
enforce  NSPS  regulations. 

This  revision  is  being  approved  today 
without  a  prior  proposed  rulemaking 
because  EPA  does  not  anticipate  that 
this  rulemaking  will  generate  adverse 
public  oomments.  The  public  should  be 
advised  that  this  action  will  be  effective 
60  days  from  (the  date  of  publication]. 
However,  if  EPA  receives  a  notice 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments, 
this  action  will  be  withdrawn  and  two 
subsequent  notices  will  be  publi&hed 
before  the  effective  date.  One  notice  will 
withdraw  the  final  action  and  another 
will  begin  a  new  rulemaking  by 
announcing  a  proposal  of  the  action  and 
establishing  a  comment  period. 


Tlie  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act  petitions  for  judicial  review  of 
this  final  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  (60  days  from  the 
date  of  publication).  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (section 
307(b)(2)). 

Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State 
of  Louisiana  was  approved  by  the 
Director  on  July  1, 1961.  This  notice  is 
issued  under  the  authority  of  Section  110 
of  the  Clean  Air  Act  as  amended,  42 
U.S.C.  7410. 

Under  5  U.S.C.  Section  605(b).  I  certify 
that  this  SIP  approval  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  SubjacU  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide,  Lead, 
Particulate  matter,  Carbon  monoxide, 
and  Hydrocarbons. 

Dated:  April  30, 1982. 
Anne  M.  Gonuch, 

Administrator. 

PART  52— APPROVAL  AND 
PROyULGATlOM  OF  STATE 
IMPLEMENTATION  PLANS 

Tide  40,  Part  52  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

Subpart  T—Louial«iw 

Section  52.970,  Identification  of  Plan, 
is  amended  by  adding  a  new  paragraph 
(c)(33). 

S  52.970    ManWicatlon  of  plan. 

***** 

(c)  *  •  * 

(33]  Section  6.1  of  Regulation  bJQ 
amended  and  adopted  by  the  Louisiana 
Environmental  Control  Commission  on 
October  22, 1981,  was  submitted  by  the 
Governor  on  November  30, 1961. 

|FR  Doc.  at-UHB  Filed  S-7-at:  &■«$  am] 
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40  CFR  Part  52 
IA-3-FRL-2107-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Approval  of 
Revision  of  the  NIarytand  State 
Implementation  Plan 

agency:  Environmental  IVotection 
Agency. 
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ACnoN:  Final  nle. 


SUMMMnr:  niig  ootice  anaaaaces  EPA's 
approval  of  a  lension  of  Mar^'land'g 
State  Implemeatatioa  Plan.  The  rfvision 
is  a  Modified  Amended  Consent  Order 
for  the  Potomac  Electric  Power 
Company's  ^EPCO]  Chalk  Point 
generating  statioa.  Tlie  Order  allows 
PEPCO  until  March  31. 1983  to  con^leie 
the  instaiiatioD  and  testing  of  partioulate 
control  ffqiiipmfnt  on  Chalk  Point  Units 
No.  1  and  Z 

EFFBCnvE  o«TE:  Has  acdofl  will  be 
effective  July  9. 19B2  unless  notioe  is 
received  within  30  days  thai  soineoae 
wishes  to  submit  adverse  or  cdtical 

r-AT^BMHltS 

ADDRESSES:  Copies  of  the  revision  and 
acaHB|Mua3riQg  documents  are  available 
for  inspectian  during  nonnai  businew 
hours  at  the  foUowing  offices: 
U.S.  £nvux>nniental  Protection  Agency, 
Region  10,  Air  IVograms  ft  Energy 
Branch,  CBttn  Buflding.  Tenth  FUiot, 
Sixth  &  Vtahat  Stwets,  Philadelphia, 
PA  vnOR,  Atbc  I^tiiciB  Sha!kian 
Mtoyland  Deyaitmenl  of  Health  * 
Mentzd  HyjgieDe,  Air  Management 
Administration.  201  W.  Preston  Street 
BaltisMsra,  Maiytand  21201,  Attn: 
George  P.  Ferreri 
Public  Information  Reference  Unit, 
Room  2922,  EPA  Library,  U..S. 
Environmeatal  Protectioa  Agency,  4G1 
M  Street  SW^  Washington,  DC  2O4B0 
The  Of&ce  of  the  Federal  Begistec.  1100 
L  Street  NW,  Roon  8401, 
Washingtan.  DSl  2040a 
All  eoaMMOts  «houki  be  addressed  to: 
Henry  |.  Sokulowski,  P.E  Qael  \B>- 
DE-4^  Metro  Section  {3AW12J,  Air 
Programs  &  Eitecgy  BrsLoch.  US. 
Envkonmeutal  Protectioa  A^eocy, 
Region  UI.  Qotis  n^^*i»e.  Ta^  Floor, 
Sixth  A  Wafautt  Streets,  Philade^hia,  PA 
19106,  Attn:  AH03BMDL 

FOR  FURTMH  mrOOMATION  COHTACT: 
Cynthia  A.  Clark  (3AWt2),  U^ 
Eirvironraeatal  Protectioa  Agency, 
Regioa  lU.  SixA  ft  Walant  Staves. 
Philade^fihia.  PA  19106,  telephone:  215/ 
507-«sr7. 

State  of  KtoyiaBd  ■BA>Bittted  far  B>A*« 
approval  a  nvisian  ofits  State 

In^meatatiaa  Hbi  ^ff  ^  The  nevisian 
is  a  Modified  Amended  Conseat  Order 
for  the  IHitamac  Electiic  Power 
Compaay'x  (PQ<X))  Cbalk  Poiat 
generating  statacB.  Tht  Order  xeriaes  a 
previously  appwwad  Amended  Consent 
Order  (aee  44  HR  mat  Apnl  £,  1979]  by 
allowing  PEPCO  imfll  Mmch  SI,  1983  to 
compiele  tke  inrtattatton  and  testing  nt 
paitkadate  fsoatroi  imii|Biniiit  on  Uniti 
No.l  aad2.IlKeqm]ianBli 
to  bring  the  units  into  full  compli 


widi  COMAR  MUS.09i»B— Control  of 

Particnlate  Metier. 

The  origHwl  Order  required 
coni^^iaBce  with  tfie  regelatioB  by 
December  31, 1981.  PEPCO  requested  an 
exten«on  of  Ibe  fina!  compliance  date 
becanse  of  tmforeseen  delays  in 
acquiring  and  instaffing  tfie  contrrf 
etjoipiiieuT  and  auxHiaiy  ^ipaiHtns. 

Duiing  the  term  of  the  extension, 
visible  emissions  are  limited  to  40 
percent  opacity  and  the  ash  content  of 
coal  used  as  fuel  is  limited  to  15  percent. 
The  time  extension  will  not  caose  a 
violation  of  the  National  Ambient  Air 
Quality  Standards. 

T3ie  SIP  revision  was  the  subject  of  a 
public  hearii^  on  October  27, 1981  as 
reqaired  by  40  CFS  51.4.  No  public 
comments  were  reoeived.  The  revision 
satisfies  all  Fedecal  j^quirements  and  is 
apprwaUe  by  EPA. 

The  pid>bc  is  advised  that  tins  actioo 
wil  become  effective  80  days  fnan  the 
pdbfioatkm  date  of  tins  notioe.  However, 
if  notioe  is  leoeiTed  within  30  days  that 
someone  wishes  to  submit  adva^e  or 
critic^  otsnmeatm.  this  action  will  be 
vnthdrawQ  and  other  notices  will  be 
published  befaae  Ae  efiec^ve  date.  One 
notice  w^  Mritfateaw  the  final  action 
and  another  wiii  begin  a  new 
ruieaiaking  by  aimoaaickig  a  propose  of 
the  actioa  and  estabbsfaing  a  connnent 
period. 

The  <^Boe  of  M«rageraent  and  Budget 
has  exempted  this  rale  from  die 
leijBuenieiits  of  Section  3  of  Exeuitlve 
Order  123B91. 

Under  5  U.S.C.  Section  605(b),  I  have 
certi^ed  tint  SIP  apjRiovals  do  not  have 
a  significant  economic  impact  on  a 
8ubstaa;&l  numbs-  of  small  entities. 
(See  46  Fed.  Reg.  8709.] 

Under  Section  307(bklj  of  the  Act. 
petitioas  for  jadioial  xeview  of  this 
actioa  atust  be  filed  is  the  United  States 
Coia^  at  Appeals  lar  the  approphate 
circuit  by  (iaaert  SO  days  from  today). 
This  a^ioa  may  not  he  challei^ed  lat«- 
in  proceedings  to  eaiofxx  its 
requireaieata.  (See  aec  307{b)i2i4 


tnri.  Ozone,  Siilfu- 
dioxide.  Lead, 
CanboB  Monoxide, 


List  af  SJijects  in  40  CFR  Part  52 

Airpolhitioat 
oxides,  Nitmsei 
Particulate  1 
Hydrocad— a. 

(42  US.C.  «m-»42) 

Dated:  Afril  3a  198r 
Anne  M.  Gorsucht 

NolBr— iBOHpanAon  t)y  (cCereiioe  of  Ae 
SUB  SB^aflMBataiiaB  ^saa  sor  aw  State  4h 
MaijlMJ  iiai  ajipiiiiifcyttePhgctgrof 
the  lUBsd  legMvaa  faly  1, 1S8t. 


PART  52— APPROVAL  AMD 
PROMULGATION  OF 
IMPLEMENTAHON  T>LANS 

Part  52  of  ntie  40.  Code  of  Federal 
Regulatioas  is  amended  as  f^lows: 

Subpart  ¥— Marytend 

In  §  52.1t770,  paragraph  (cX64)  is 
added  to  read  as  follows: 

52.1070    Identification  of  plan. 
***** 

{c}     •     •     • 

(64}  A  reviman  submitted  by  the  Stale 
of  Mar\  land  on  November  18, 1981. 
consisting  of  a  Modified  Amended 
Ceoaent  Onder  for  Potomac  Elec^ic 
Power  Company's  Ckalk  Point 
generating  station. 

|FR  Ok.  Bi-iaM  Filad  V^T-SZ:  t4t  a^ 
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40  CPR  Parts  204  and  265 
[SWH-(TC.-1*«2-76] 

Standards  AppOoalils  lo  Ownsrs  and 
Oparatorsol  Hazardoys  Wasta 
Treatmaot.  Staraga,  and  Disposal 
Factfitias;  Financial  Reqtdraaienls 

Correction 

In  FR  Doc.  82-9262  appearing  at  p^ft 
15032  in  the  issue  for  Wednesday,  April 
7, 1982,  please  make  the  following 
correction: 

(i)  On  page  15060,  in  the  third  /■^l"*'". 
under  £he  lv*-<'ding  "Financial  Cuaiantee 
Bond",  in  the  first  line.  "Dated"  should 
be  "Dale". 

[2j  On  page  15061,  in  the  middle 
column,  """tar  the  ^on'^'T^  "ParfoEoiBnce 
Bood",  in  the  eleventh  line,  the  a^fv»vl 
word  should  be  "Identificatioo". 

(3)  Two  lines  farther  down,  the  word 
"quaranteed"  should  be  "guaranteed". 

{4)  On  page  15061,  in  the  third  oolamn. 
in  the  next  to  last  paragraph,  in  the  fifth 
line,  the  next  to  last  word  should  be 
"performance". 

Note. — AB  cmeUiuas  aic  lo  the 

Agreemenf ' oiilaiiwd  m  i .aSiJlSl 
b^DCODpqge  ISOSfl. 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  wnidlMs  Saivtoa 

50CFJ)Part17 

Emergency  Datsrmloalion  of 
Endangered  Status  for  Two  TW) 
Spedes  in  Atfi  Meadows,  Nevada 

AQENCr  Ftah  «m1  WMife  Sarvioe. 

Intanet 


x9996 
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action:  Emergency  rule. 


summary:  The  Service  determines  the 
Ash  Meadows  speckled  dace  and  Ash 
Meadows  Amargosa  pupfish  to  be 
Endangered  species.  This  action  is  being 
taken  because  the  distribution  of  these 
species  is  restricted  to  the  Ash 
Meadows  region  and  groundwater  basin 
in  Nye  County,  Nevada.  Imminent  land 
development  for  housing  subdivisions, 
clearing  of  land  for  road  construction 
and  agricultural  purposes,  mining, 
pumping  of  groundwater  and  diversion 
of  surface  flows  threaten  the  integrity  of 
the  species'  habitat  and,  therefore,  their 
survival.  This  emergency  rule  provides 
protection  to  these  species  for  240  days 
(until  January  5. 1983). 
DATES:  This  emergency  determination  is 
effective  on  May  10, 1982,  and  expires 
on  January  5, 1983. 
ADDRESS;  Interested  persons  or 
organizations  can  obtain  information 
from  the  Regional  Director,  U.S.  Fish 
and  Wildlife  Service,  Lloyd  500  Building. 
Suite  1692,  500  NE.  Multnomah  Street. 
Portland,  Oregon  97232. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Sanford  R.  Wilbur,  U.S.  Fish  and 
Wildlife  Service.  Suite  1092,  Lloyd  500 
Building,  500  NE.  Multnomah  Street 
Portland,  Oregon  97232  or  phone  (503/ 
231-6131). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Ash  Meadows  Amargosa  pupfish 
(Cyprinodon  nevadensis  mionectes)  and 
Ash  Meadows  speckled  dace 
(Rhinichthys  osculus  nevadensis)  are 
found  only  in  the  Ash  Meadows  basin 
and  require  the  integrity  of  its  physical 
environment  and  maintenance  of  spring, 
surface,  and  subsurface  flows  for 
survival. 

The  Ash  Meadows  region  is  a  unique 
and  diverse  desert  wetland  located  east 
of  the  Amargosa  River.  These  wetlands 
are  maintained  by  flow  from  several 
dozen  springs  and  seeps  which  are  fed 
by  an  extensive  groundwater  system 
which  extends  more  than  167  tan 
northeast  of  Ash  Meadows.  Hundreds  of 
plant  and  animal  species  (many  of  them 
endemic)  are  associated  with  these 
wetlands  and  depend  upon  them  for 
survival. 

Homesteaders  originally  attempted  to 
farm  Ash  Meadows  because  of  the 
plains-like  topography  and  availability 
of  free-flowing  water  from  the  springs; 
these  efforts  failed  because  the  salty, 
clay  soils  were  not  suitable  for  crops. 

Interest  in  agricultural  usage  in  the 
late  1960*8  and  early  1970*8  caused  large 
tracts  of  land  to  be  plowed  and  the 
installation  of  groundwater  pumps  and 


diversion  ditches  to  support  a  cattle- 
feed  operation.  This  resulted  in  the 
destruction  of  many  populations  of  plant 
and  animal  species  and  their  wetland 
habitats  by  alteration  of  the  land 
surface  and  lowering  the  water  table.  In 
1976,  the  Supreme  Court  limited  the 
amount  of  groundwater  pumping  in  Ash 
Meadows  to  protect  water  levels  in  the 
only  known  habitat  of  the  Endangered 
Devil's  Hole  pupfish.  The  agricultural 
interests  in  Ash  Meadows  sold 
approximately  36  km*  of  land  to  a  real 
estate  developer.  Preferred  Equities 
Corporation  (PEC),  in  1977. 

While  BLM  is  the  principal  landowner 
in  Ash  Meadows,  PEC  owns  most  of  the 
surface  water  rights,  presently  designed 
for  municipal  use.  Groundwater 
pumping  would  be  required  to  develop 
and  support  agricultural  activities. 
Development  and  concomitant 
destruction  of  Ash  Meadows  by  PEC  is 
imminent  tuiless  an  acceptable 
alternative  can  be  devised  with  BLM  to 
protect  this  fragile  habitat  A  possibility 
did  exist  whereby  BLM  v^ould  have 
exchanged  land  suitable  for 
development  in  Pahrump,  approximately 
20  miles  SE  of  Ash  Meadows,  with  PEC 
for  its  Ash  Meadows  holdings;  BLM 
would  then  have  managed  Ash 
Meadows.  However,  recent  negotiations 
between  FWS,  BLM.  and  PEC  proved 
fruitless:  PEC  found  BLM  lands  in 
Pahrump  unacceptable  because  of 
inadequate  water  supply.  PEC  had 
intended  to  commence  lot  sales  in  early 
March  and  construction  in  early  summer 
of  1981.  The  initial  phase  of  construction 
would  result  in  the  destruction  of 
Crystal,  Point-of-Rocks,  and  Jackrabbit 
Springs  cmd  possibly  lower  the  level  of 
other  springs  by  groundwater  pumping; 
the  amount  of  land  which  would  be 
altered  for  housing  is  unknown.  PEC  has 
recently  constructed  a  multi-lane  road 
which  connects  Ash  Meadows  at  Point- 
of-Rocks  Spring  with  Pahrump  Valley,  a 
connecting  section  of  road  (2  miles  long 
and  80  feet  wide)  north  of  Jackrabbit 
Spring,  and  a  new  road  (1.5  miles  long 
and  30  feet  wide)  east  of  Crystal  Pool.  It 
has  also  substantially  altered  surface 
flows  and  spring  hole  morphometry  at 
these  sites.  In  addition,  approximately 
1,000  acres  of  cotton  have  been  planted 
west  of  Point-of-Rocks  Spring. 

Construction  activity,  however,  has 
not  been  limited  to  areas  within  the 
initial  phase.  Fairbanks  Spring,  the 
northernmost  spring,  has  recently  been 
excavated  by  heavy  equipment  and  its 
pristine  character  destroyed. 

The  imminent  threat  to  the  existence 
of  the  Ash  Meadows  species  is  the 
proposed  development  of  Ash  Meadows 
by  PEC  into  a  residential,  recreational 
industrial,  and  agricultural  community. 


Construction  activities  will  clear  large 
tracts  of  essential  habitat;  extirpate 
many  popiilations  of  fish,  wildlife,  and 
plant  species;  and  alter  surface  drainage 
patterns.  Hiunan  habitation  will  require 
great  quantities  of  potable  water; 
utilization  of  surface  outflows  from 
springs  and  piunping  of  the  aquifer  will 
reduce  or  eliminate  surface  flows,  lower 
the  groundwater  table,  and  interfere 
with  groundwater  recharge  which  will 
destroy  down-gradient  wetlands. 
Development  of  an  Ash  Meadows 
residential  community  will  cause  the 
extirpation  of  the  Ash  Meadows 
biological  community. 

The  Ash  Meadows  Amargosa  pupfish 
[Cyprinodon  nevadensis  mionectes)  and 
Ash  Meadows  speckled  dace 
[Rhinichthys  osculus  nevadensis)  are 
restricted  to  the  larger  warmwater 
springs  and  related  outflows  of  Ash 
Meadows.  The  pupfish  inhabits  the 
pools  and  outflows  of  at  least  eight  of 
the  largest  springs  (Crystal,  Fsurbanks, 
Point-of-Rocks,  Big,  Longstreet 
Jackrabbit  Rogers,  and  Bradford)  which 
are  oriented  along  an  irregular  north- 
south  contour  line  for  an  approximate 
distance  of  16  km  at  elevations  from  655 
to  700  km  above  sea  level;  water 
temperatures  remain  constant  between 
24°  and  30°  C.  Flowing  water  of  spring 
outflows  is  preferred  by  the  speckled 
dace.  Although  formerly  inhabiting 
much  of  the  interconnected  surface 
drainage  in  Ash  Meadows,  dace 
populations  have  been  severely  reduced 
and  are  now  restricted  to  only  four  of 
the  springs  (Crystal,  Big,  Jactaabbit  and 
Bradford)  which  also  support  the 
pupfish.  A  number  of  exotic  species, 
such  as  mosquitofish  and  black  mollies, 
have  been  introduced  to  these  springs 
and  compete  with  the  native  fishes. 

The  Service  has  previously  proposed 
the  Ash  Meadows  ttirban  snail 
(Fluminicola  erythropoma)  as 
Threatened  on  April  28, 1976  (41  FR 
17742)  and  withdrawn  on  December  10, 
1979  (44  PR  70796)  as  a  result  of  the  1978 
Amendments  to  the  Endangered  Species 
Act.  Current  evidence  indicates  that  as 
proposed,  this  entry  comprised  more 
than  one  species,  lliis  area  has  an 
extraordinarily  diverse  freshwater 
moUusk  fauna,  which  is  currently  being 
studied  by  Dr.  Dwight  Taylor  of  Tiburon, 
California.  Of  special  interest  is  the 
presence  of  two  species  flocks  or 
complexes  of  snails  which  are  found 
within  a  five-mile  radius  in  Ash 
Meadows  and  give  Ash  Meadows  the 
highest  concentration  of  endemic 
species  of  animals  in  the  United  States. 
Most  of  these  mollusk  species  have  not 
been  scientifically  described  and 
named. 
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A  'general  notice  of  reriew  on 
candidate  plants  in  fte  December  IS, 
1980  Federal  Rej^er  ^45  FR  82479) 
indoded  seven  Ash  Meadows  plant 
species,  but  only  included  general  state 
distributions.  These  plant  species  were 
not  included  in  this  listing  beoaiise. 
although  restricted  to  specific  soil  types 
and  discrete  sni^ce  and  groundwater 
regimes,  they  do  not  directly  inhabit  die 
springs  and  their  immediate  sruface 
outflows.  T^ese  species  and  edaphic 
associations  are  as  follows:  the  spring- 
loving  centaury  {Centavrmm 
namophihim  var.  namophfhmi)  is 
restricted  to  wet  clay  soils  of  spring 
areas  end  stream  banks;  the  Amargosa ' 
niterwort  {Nitrophila  siohavensis)  is 
orfy  fbond  on  umfistuibed,  sah- 
encrusted,  heavy  alkaline  mud  flats  in 
the  Carson  Slough  area  in  Inyo  County, 
California;  the  Ash  Meadows  giun  plant 
[Grindeiia  frcDdno-pratensis]  occurs  in 
small  poptdatioits  in  mostly  nndistufbed 
moist  to  wet  clay  soils  of  spring  areas 
and  stream  banks,  and  is  often 
associated  with  the  spring-loving 
centanry;  the  Ash  Meadows  sSck-leaf 
[Merrtzelh  haoopbylla)  is  associated 
with  desert  washes  in  coarse-grained, 
water-eorted.  alkaline  soils;  d«  Ash 
Meadows  milk-ve*ch  [AstrOgaJus 
phoenix]  occurs  in  washes  and  on  flats 
and  low  knoHs  in  fine-grained,  day-like 
soils;  the  Kmg  Ivesia  [Ivesia  eremicd) 
occoni  on  'Bght-oolcTed  day  vplands  and 
occasDonally  in  spriqg  areas  associated 
with  other  rare  and  endemic  plants:  the 
corrugated  sunray  [Enceliopsis 
midicaalis  var.  oorrngatum]  occnpies 
strongly  aHnfine  ainJ  often  poorly 
drained  soils  in  several  localities. 

Three  additional  species  which  occur 
in  Ash  Meadows  indnded  in  that  review 
were  not  indnded  in  tiiis  Ksting  because 
their  distribntion  is  more  extensive; 
these  species  are  the  Merriam  desert- 
poppy  [Arctomccon  meniamn),  Tecopa 
birds-beak  [Cortfyfanthas  tecopeush), 
and  alkaH  mariposa  lily  [CaJochortuB 

Factors  AHactiiig  Iha  ^^pySf^t 

The  Serwce'a  fiadng  regttlations  fSO 
CFR  Part424)iKTm(fefiira  review  of  the 
five  factors  below  when  listing  ^or 
redaasifyaig  or  ddisting)  a  species 
(S'Ottl): 

W  TV  present  or  threatened 
detftruf^ion,  mocBflcation,  or  cortailment 
of  its  habitat  or  range; 

(2)  UtiliratiaB  for  commerdBl 
sporting,  sdenWBc.  oredncationrf 
parposes  atlewels  tiwft  detrimerrtaly 
atffcdtit: 

[S^  Disease  or  predation; 

(4)  Al>9ence  of  regulatory  mechanisffts 
adequate  to  prevent  the  dedine  of  a 


species  or  degradation  of  its  habitat; 
and 

[5J  O&er  natural  or  manmade  factors 
affecting  its  continued  existence. 

These  findings  axe  "'"imariyed  herein 
under  each  erf  the  five  criteria  of  Section 
4[a]  of  the  AcL  These  factors,  and  their 
application  to  the  subject  species,  are  as 
follows: 

1.  HabiUL  T%e  two  spedet  included 
in  this  rulemaldag  are  endemic  to  the 
Ash  Meadows  baua  and  depend  upon 
the  integrity  of  tfas  fragile  ecosystem  for 
their  smvival.  T^ese  spedes  require 
UBdistuiiied  flows  from  the  extensive 
Ash  Meadows  basin  aquifer. 

The  availabihty  of  potable  and 
irrigation  wrater  is  the  primary  factor 
motivating  development  of  Ash 
Meadows.  Diversion  of  spring  outflows 
and  pumpii^  of  spring  holes  and 
groundwater  to  provide  water  for  die 
proposed  residential,  recreational, 
agricultBral,  and  industrial  development 
of  Ash  Meadows  will  destroy  essential 
habitat  of  the  Ash  Meadows  speckled 
dace  and  Ash  Meadows  Amaigosa 
pupfish.  Since  all  springs  in  diis  aquifer 
are  intricately  conneded,  drawdown  at 
one  location  would  affect  water  levels 
of  many  other  springs.  In  addition,  such 
alteration  of  suiface  flows  will  prevent 
migration  to  odier  suitable  habitats  and 
therefore  prevent  expansion  of  range  by 
these  species. 

2.  OventUizatioa  for  commercial 
sporting,  scientific  or  edvcational 
purposes.  Although  taking  endangered 
wildlife  is  prohibited,  these  adivities 
could  Affect  the  ^ynvKmg  existeoce  of  the 
fish  speciea. 

3.  Disease  or predation.  Introduction 
of  exote  fish  qiedes  by  tropical  fish 
breeders  and  individaals  to  spring  pools 
has  pntsvad  delziineBtai  to  the  fish 
species;  ia  msoiy  JBatances,  aggressive 
exotic  tfterirt  kmve  ehminated  native 
speoiea  bgr  lawiiitiua  and  coa^>etitiaD 
ior  iood  snd  tanteqr. 

4.  The  inadegaacf  of  existing 
regukfto/j  mechanisms.  No  regulations 
exist  to  praAeot  Ae  Aah  Meadows 
speciet  iii<.llmiud  M  flas  nriemakHig. 

5.  Other  ncrft/nrf  or  man-made  factors 
affecting  7fe  condmed  existence. 
Because  these  species  are  restricted  to 
very  spedateed  aqmrtic  habitats  and 
are  Hmited  to  a  srad  geographical  area, 
the  magtdhide  of  adverse  activities 
whidi  occur  in  Iheie  spedes'  habitats 
would  tend  1o  be  Intensified  Vandalism 
has  been  reported  at  a  number  cf  pools; 
the  dumping  of  toxic  chemicals  and 
alteiatiun  of  surface  flows  can  have 
deletei'iuut  btmI  irreveisible  effects  on 
the  aquatic  habitats. 


Critical  HaMlat 

Service  listing  rogwUlinni  Ear  GriticatI 
Habitat  (SOCHi  424.t2j  provide  n  part 
that:  (a]  Critical  Habitat  shall  be 
specified  to  the  mmimMan  extea^ 
prudent  at  the  time  a  species  is 
proposed  for  addition  to  the  list  if  the 
Director  determines  diat  the  designation 
of  Critical  Habitat  is  not  pmdenL,  he  trill 
state  the  reasons  for  such  determioation 
in  the  proposed  and  final  rales  listii^  « 
species.  CooditiaDs  under  which  a 
desi^atiaa  of  ChticaJ  Habitat  is  not 
prudent  inchide,  but  are  not  baited  to 
the  following: 

(1)  When  the  species  is  threatened  by 
taking  or  other  hamaB  activity  mad 
identification  of  Critical  Habitet  cat  be 
expected  to  increase  the  degree  of  sncfa 
threat  to  the  ^>ecie&,  or 

(2}  When  socfa  desi^iation  of  Criticai 
Habitat  woold  not  be  beneficial  to  the 
spedes. 

Publication  of  Critical  Habitat  maps 
could  prove  detrimental  to  the  fragile 
aquatic  ecosystems  wfaidi  are  inhabited 
by  the  subject  fish  spedes.  Public  notice 
could  increase  vandalism  in  this  area; 
inddents  of  toxic  chemical  dumping  and 
destruction  of  natural  featnivs  have 
already  occuned  in  this  area.  Decawse 
such  action  could  increase  the  dneats  to 
the  Ash  Meadows  ecosystem  and 
therefore  not  be  beneficial  to  the  subject 
species,  designation  of  Criticd  Habitat 
is  not  deemed  prudent  at  dtis  time.  After 
recovery  and  protection  plans  for  fliese 
spedes  have  been  developed.  Critical 
Habitat  may  be  conndered  in  the  fatnre. 

Raaseas  for  Emmi^micj  ^Mirrminatinn 

Under  authority  conferred  by  50  CFR 
424.19.  this  listiag  of  two  Ash  Meadows 
spedes  shall  take  place  immeifiately 
upon  pubhcation  of  tins  relemakin^^  An 
emergency  exists  which  poses  an 
immediate  threat  to  the  survival  of  diese 
sixteen  species,  fcdtial  ooostmction 
acfivities  in  late  spring  and  summer  of 
1981  to  develop  Ae  Ash  Meadows 
ecosystem  for  housing,  agricolture.  and 
recreation  have  seveiety  altered  die 
watercourses  xjf  two  springs  (Potat-of- 
Rocks  and  Bradford]  and  related  sprbig 
hole  morpiranetry;  these  adhritiee 
severely  redocad  fte  populations  of  the 
Ash  Meadaws  specUed  dace  and  Ash 
Meadows  Aataciosa  popfish  in  Bradford 
Springs.  Aocordfajg  to  Service  btolacists, 
recent  excavation  of  Faiibaidis  Spring 
has  apparently  elindnated  ril  bat  one 
pupfiflfh. 

Tliese  latest  events  complemeal  fhe 
destructioQ  offish  habitat  wludi  has 
occurred  since  the  advent  of  agricultural 
actlvTtieB  at  Ash  Meadows.  The  ranges 
of  the  pupfish  and  dace  have  been 
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reduced  at  the  following  springs: 
Bradford  Springs  outflow,  from  1  mile  to 
200  yards:  Big  Spring  outflow,  from  3 
miles  to  1.5  mile;  Point-of-Rocks  outflow, 
from  6  miles  to  200  yards,  and 
extirpation  of  the  dace:  Fairbanks- 
Rogers-Longstreet  Springs  complex, 
from  2,000  acres  to  approximately  0.5 
acre,  and  extirpation  of  the  dace; 
Crystal  Spring,  which  formerly 
supported  substantial  populations  of 
both  species,  presently  contains  few 
pupfish  and  no  dace;  at  Jackrabbit 
Spring,  a  pump  was  suspended  over  the 
pool  and  the  dace  and  pupfish 
populations  were  temporarily  extirpated 
when  the  pool  was  pumped  dry;  dace 
and  pupfish  populations  have  been 
extirpated  from  Tubbs  Spring  and  Forest 
Spring. 

Ash  Meadows  springs  are  intricately 
interconnected  and  are  the  sole 
discharge  for  groundwater  &t)m  this 
extensive  aquifer.  Because  of  this 
relationship,  pumping  of  groundwater 
from  one  spring  may  also  affect  the 
water  levels  in  other  springs,  as 
evidenced  by  the  situation  w^ch 
occurred  at  Devil's  Hole  in  the  1970'8. 
Pumping  of  groundwater  from  nearby 
wells  for  agriculture  was  lowering  the 
water  level  in  Devil's  Hole,  which 
caused  a  severe  decline  in  the 
population  of  the  Endangered  Devil's 
Hole  pupfish;  continued  ptunping  could 
have  caused  the  extinction  of  that 
species.  In  1976,  the  Supreme  Court 
ruled  [United States  vs.  Cappaert  et  aJ.) 
that  a  minimum  water  level  must  be 
maintained  to  protect  the  Devil's  Hole 
pupfish.  While  Devil's  Hole  is  the  most 
sensitive  spring  in  Ash  Meadows  and 
the  springs  are  interconnected,  the 
impact  of  groundwater  pumping  from 
wells  south  of  Devil's  Hole  appears  to 
be  greater  than  from  those  located  in  the 
north.  However,  because  agricultural 
and  municipal  activities  require  large 
volumes  of  water  and  pumping  of 
groundwater  from  the  northern  areas 
may  be  necessary  to  supplement  flows 
from  the  south,  it  is  expected  that  the 
proposed  development  by  PEC  will 
create  a  demand  for  water  throughout 
Ash  Meadows. 

Long-term  development  plans  call  for 
direct  alteration  of  many  of  these 
springs  with  construction  to  progress  In 
3  phases  in  the  following  areas:  Phase 
I— Crystal  Pool:  Phase  II— Point-of- 
Rocks  Spring:  Phase  m— Fairbanks 
Spring  complex.  The  Nye  County 
Commission  has  already  approved 
Phases  I  and  II,  and  work  has  begun.  To 
date,  the  outfiow  channels  of  Crystal 
Pool  and  King  Pool  (Point-of-Rodcs 
Spring)  have  been  modified  to  increase 
flows  which  have  lowered  the  level  of 


the  pools  1-1.5  feet  and.  consequently, 
decreased  riparian  habitat:  Fairbanks 
Spring  has  been  excavated  by  heavy 
equipment.  Further,  PEC,  as  principal 
owner  of  water  rights,  has  made 
application  to  the  State  of  Nevada  to 
divert  water  bom  many  of  the  other  Ash 
Meadows  springs  which  will  destroy 
more  riparian  habitat.  Groundwater 
pumping  may  seriously  deplete  water 
levels  (directly  and  indirecUy)  upon 
which  the  fish  species  depend. 
Introduction  of  exotic  fish  and  other 
aquatic  species  which  compete  with  or 
prey  ujran  native  species  has  caused  the 
extinction  of  the  Ash  Meadows  killifish 
(Empetrichthys  merriami)  and  reduced 
or  extirpated  other  native  fish 
populations:  increased  human  activity 
can  only  exacerbate  this  problem. 
Sequential  extirpation  of  these  fish 
populations  will  soon  cause  extinction 
of  the  species. 

The  terrestrial  habitats  of  the  Ash 
Meadows  ecosystem  are  as  fragile  as 
the  aquatic  habitats.  Many  candidate 
plant  species  are  dependent  upon  the 
unique  hydrological  characteristics  of 
this  basin  and  require  undisturbed  soils 
for  sustenance  and  propagation. 
Earthmoving  activities  will  directly 
eliminate  populations  of  these  species 
and  preclude  successful  reproduction  in 
or  recolonization  of  these  areas; 
lowering  of  water  levels  by  diversion 
and  pumping  will  eliminate  essential 
habitat  areas  for  terrestrial  and  aquatic 
species.  A  significant  area  of  land  has 
already  been  altered  by  road 
construction  in  the  vicinity  of  Crystal 
Point-of-Rocks,  and  Jackrabbit  Springs. 
Because  such  construction  activities 
have  begun  and  will  create  irreversible 
changes  to  this  unique  and  fragile 
ecosystem,  they  will  result  in  the 
extinction  of  these  species. 

Recent  negotiations  between  PEC, 
BLM,  Nevada  Department  of  Wildlife, 
and  FWS,  to  reach  a  compromise  on 
land  use  planning  have  proved  {ruidess, 
to  date.  PEC  has  yet  to  offer  lots  for  sale 
and  it  therefore  remains  the  largest 
private  landowner  in  Ash  Meadows. 
However,  once  lot  sales  begin, 
negotiations  will  involve  hundreds  of 
interested  parties  rather  than  four,  and  a 
suitable  agreement  to  protect  this  unique 
ecosystem  will  be  highly  unlikely. 
Because  these  ciroimstances  create 
severe  time  constraints,  it  would  be 
impossible  to  list  these  species  pursuant 
to  normal  procedures  before  the  habitat 
was  destroyed  and  these  species 
jeopardi2ed. 

Pursuant  to  50CFR.  424.19  die 
Governor  of  Nevada  has  been  notified 
of  this  action.  This  emergency  rule  shall 
remain  in  effect  for  only  240  days 


following  publication  in  the  Federal 
Register.  'Therefore,  the  Service  intends 
formally  to  propose  some  or  all  of  these 
species  for  listing  pursuant  to  50  CFR 
424.16  and  424.17.  Comments  will  be 
requested  on  the  proposed  rulemaking 
from  the  public  and  other  concerned 
Federal  and  State  agencies  and  private 
interests  §s  required  by  those 
regulations. 

Since  this  is  issued  under  the 
emergency  circumstances  noted  above, 
the  Department  has  determined  that  this 
emergency  rule  is  exempt  from  the 
rulemaking  procedures  of  Executive 
Order  12291  and  43  CFR  Part  14. 
•Compliance  with  such  procedures  will 
be  ensured  during  development  of  the 
proposed  and  fmal  rules  for  permanent 
listing. 

Effect  of  the  Rule  - 

Endangered  Species  regulations 
already  published  in  Title  50,  §  17.21  of 
the  Code  of  Federal  Regulations  set 
forth  a  series  of  general  prohibitions  and 
exceptions  which  apply  to  all 
Endangered  species,  llie  regulations 
referred  to  above  which  pertain  to  such 
species  are  summarized  below. 

With  respect  to  the  Ash  Meadows 
speckled  dace  and  Ash  Meadows 
Amargosa  pupfish.  all  prohibitions  of 
Section  9(a)(1)  of  the  Act,  as 
implemented  by  50  CFR  17.21.  will 
apply.  These  prohibitions,  in  part,  would 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  United  States  to 
take,  import  or  export  ship  in  interstate 
commerce  in  the  course  of  a  conmiercial 
activity,  or  sell  or  offer  for  sale  this 
species  in  interstate  or  foreign 
commerce.  It  also  would  be  illegal  to 
possess,  sell,  deliver,  cafry.  transport,  or 
ship  any  such  wildlife  which  was 
illegally  taken.  Certain  exceptions 
would  apply  to  agents  of  the  Service  and 
State  conservation  agencies. 

Regidations  published  in  the  Federal 
Register  of  September  26, 1975  (40  FR 
44412).  codified  at  50  CFR  17.22  and 
17.23,  provided  for  the  issuance  of 
permits  to  carry  out  otherwise 
prohibited  activities  involving 
Endangered  species  under  certain 
circumstances.  Such  permits  are 
available  for  scientific  purposes  or  to 
enhance  the  propagation  or  survival  of 
the  species.  In  some  instances,  permits 
may  be  issued  during  a  specified  period 
of  time  to  relieve  undue  economic 
hardship  which  would  be  suffered  if 
such  relief  were  not  available. 

Subsection  7(a)(2)  of  the  Act  requires 
Federal  agencies  not  only  to  insure  that 
activities  they  authotize.  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  the  subject 
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species,  but  also  requires  them  to  insure 
that  their  actions  are  not  likely  to  result 
in  the  destruction  or  adverse 
modiHcation  of  the  species'  habitat 
which  has  been  determined  to  be  critical 
by  the  Secretary.  Provisions  of 
Interagency  Cooperation  are  codified  at 
50  CFR  Part  402. 

National  Environmental  Policy  Act 

A  draft  Environmental  Assessment 
will  be  prepared  when  this  rule  is 
formaDy  proposed  pursuant  to 
regulations  in  50  CFR  424.16  and  50  CFR 
424.17.  A  determination  will  be  made  at 
the  time  of  finalizing  this  rule  as  to 
whether  this  is  a  major  Federal  action 
which  would  significantly  affect  the 
quality  of  the  human  environment 
within  the  meaning  of  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  and  40  CFR  Parts  1500 
through  1508. 

References 

The  following  documents  were  consulted  in 
preparing  this  rule: 

(1)  Bateman,  R.L,  A.L  Mindling,  and  R.L 
Naff.  1974.  Development  and  Management  of 
Ground  Water  in  Relation  to  Preservation  of 


Desert  Pupfish  in  Ash  Meadows,  Southern 
Nevada.  Center  for  Water  Resources 
Research,  Desert  Research  Institute, 
University  of  Nevada  System;  Publication  No. 
17. 

(2)  Beatley,  J.C.  1977.  Ash  Meadows: 
Nevada's  unique  oasis  in  the  Mojave  Desert 
Mentzelia  3:20-24. 

(3)  Dudley,  W.W.  and  JO.  Larson.  1976. 
Effect  of  irrigation  pumping  on  desert  pupfish 
habitats  in  Ash  Meadows,  Nye  County, 
Nevada.  United  States  Geological  Survey, 
Professional  Paper  927:1-52. 

(4)  Fiero.  G.W.  and  G.B.  Maxey.  1970 
(June).  Hydrogeology  of  the  Devil's  Hole  area. 
Ash  Meadows,  Nevada.  Center  for  Water 
Resources  Research.  Desert  Research 
Institute,  University  of  Nevada  System. 

(5)  Hardy,  T.  In  press.  The  Inter-Basin  Area 
Report — 1979.  A  Summary  of  the  Proceedings 
of  the  Eleventh  Annual  Symposium  of  the 
Desert  Fishes  Council. 

(6)  Naiman.  R.J.  and  D.L  Soltz.  1981.  Fishes 
in  North  American  Deserts.  John  Wiley  and 
Sons,  New  York. 

(7)  Soltz,  D.L  and  R.J.  Naiman.  1978,  The 
Natural  History  of  Native  Fishes  in  the  Death 
Valley  System.  Natural  History  Museum  of 
Los  Angeles  County,  Science  Series  30:1-76. 

(8)  Wilhams,  J.D..  and  C.K.  Dodd,  Jr.  197& 
Importance  of  Wetlands  to  Endangered  and 
Threatened  Species.  In  Wetland  Functions 
and  Values:  The  State  of  Our  Understanding. 
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Resources  Assoc. 

The  primary  author  of  this  rule  is 
Thomas  A.  Strekal,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Endangered 
Species,  Washington,  D.C.  20240  (703/ 
235-1975). 

List  of  Subjects  in  50  CFR  Fart  17 

Endangered  and  threatened  wildlife. 
Regulation  Promulgation 

PART  17— ENDANGERED  AND 
THREATENED  WILDLIFE  AND  PLANTS 

Accordingly,  imtil  January  5, 1983, 
Part  17  of  "ntle  50  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

1.  The  authority  citation  for  Part  17 
reads  as  follows: 

Authority:  Pub.  L  93-205,  87  StaL  884;  Pub. 
L  95-632.  92  Stat.  3751;  and  Pub.  L  96-159.  93 
Stat.  1241  (16  U.S.C  1531,  et  seq.). 

2.  Amend  S  17.11(h)  by  adding  in 
alphabetical  order  to  the  list  of  animals: 

§17.11    Endangered  and  threatened 
wildiife. 


Species 

Hislonc  range 

Venetirate 

population  where 

endangered  or 

threatened 

Status 

Whenisled 

CrtKH 
HaMot 

Conwnon  nsme 

Sdentilic  name 

Specol 

rues 

Fishes: 

Oace.  Ash  Meadows  spacMed 

Rhnichtttys  oscuka  nevadensis __ _ 

Cyprinodon  nevadensa  mionectes 

USA(CA,NV) „. 

USA  (NV). 

Entire.    

E 

M/A     . 

N/A 

Pupfis^  Ash  Meadotvs  Amargosa..... 

Entire 

P 

M/A 

N/A 

•                                          •                                          . 

Dated:  May  5,  1982. 
G.  Ray  Amett, 
Assistant  Secretary  for  Fish  and  Wildlife  and  Parks. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  301 


Pacific  Halibut  Hsheries 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Conmierce. 

ACTION:  Final  rule. 

summary:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  on  behalf  of  the 
International  Pacific  Halibut 
Commission,  publishes  notice  of 
regulations  promulgated  by  that 
Commission  and  approved  by  the 
United  States  Government  to  govern  the 
PaciRc  halibut  fishery  for  1982. 


The  purpose  of  these  regulations  is  to 
achieve  conservation  measures,  and 
protective  measures  where  necessary,  to 
help  rebuild  and  sustain  at  an  adequate 
level  the  halibut  stocks  of  the  northern 
Pacific  Ocean  and  Bering  Sea. 

EFFECTIVE  DATE:  May  10, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  W.  McVey,  Director,  Alaska 
Region,  National  Marine  Fisheries 
Service,  P.O.  Box  1668,  Juneau,  Alaska 
99802,  (907)  586-7221,  or  Executive 
Director,  International  Pacific  Halibut 
Commission.  P.O.  Box  5009,  University 
Station,  Seattle,  Washington  98105.  (206) 
634-1838. 

SUPPIEMENTARY  INFORMATION:  The 

International  Pacific  Halibut 
Commission  (IPHC),  under  the 
Convention  between  the  United  States 
of  America  and  Canada  for  the 
Preservation  of  the  Halibut  Fishery  of 


the  Northern  Pacific  Ocean  and  Bering 
Sea  (signed  at  Ottawa,  Ontario  on 
March  2, 1953),  as  amended  by  a 
Protocol  Amending  the  Convention 
(signed  at  Washington,  D.C.  on  March 
29, 1979),  has  promulgated  regulations 
governing  the  Pacific  halibut  fishery  for 
1982.  The  regulations  have  been 
approved  by  the  Secretary  of  State  of 
the  United  States  of  America  and  by  the 
Governor-General  of  Canada,  by  Order- 
in-Council.  On  behalf  of  the 
International  Commission,  the  1982 
regulations  are  published  in  the  Federal 
Register  in  order  to  provide  notice  of 
their  effectiveness,  and  to  inform 
persons  subject  to  the  regulationa  of  the 
restrictions  and  requirements 
established  therein. 

The  regulations  are  very  similar  to 
those  which  have  been  in  effect  in 
previous  years  under  the  Convention, 
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except  for  establishment  of  (liferent 
seasons  and  catch  Hmits,  and  except  for 
reformulation  of  certain  sections  for 
purposes  of  clarity  and  simplicity.  Only 
those  sections  or  paragraphs  which  have 
been  changed  since  1981  are  published; 
sections  which  remain  the  same  can  be 
found  at  50  CFR  Part  301  (48  iFR  30345, 
June  8, 1981). 

Because  approval  by  the  Secretary  of 
State  of  the  IPHC  regulations  is  a  foreign 
affairs  function.  Jensen  v.  National 
Marine  Fisheries  Service,  512  F.  2d  1189 
(9th  Cir..  1975),  the  Administrative 
Procedures  Act,  Section  553,  Executive 
Order  12291,  and  the  Regulatory 
Flexibility  Act  do  not  apply  to  this 
notice  of  the  effectiveness  and  content 
of  the  regulations. 

List  of  Subjects  in  50  CFR  Part  301 

Fish,  Fisheries. 

Dated:  May  4. 1982. 

Roberi  K.  Crowell. 

Deputy  Executive  Director,  National  Marine 
Fisheries  Service. 

PART  301— PACIFIC  HALIBUT 
FISHERIES 

50  CFR  Part  301  is  amended  as 
follows: 

1.  The  audiority  citatioD  for  Part  301 
reads  as  follows: 

Authority:  5  UST  5;  TIAS  2900;  16  U.S.C. 
772-772J. 

2.  Section  301.1  is  revised  to  read  as 
follows: 


§  301.1    Regulatory  i 

(a)  "Convention  waters"  means  the 
waters  off  the  west  coasts  of  the  United 
States  and  Canada,  including  the 
southern  as  well  as  the  western  coasts 
of  Alaska,  within  the  respective 
maritime  areas  in  which  each  Party 
exercises  exclusive  fisheries  jurisdiction 
as  of  March  29, 1979.  For  purposes  of 
this  Convention,  the  "maritime  area"  in 
which  a  Party  exercises  exclusive 
fisheries  jurisdiction  includes  without 
distinction  areas  within  and  seaward  of 
the  territorial  sea  or  internal  waters  of 
that  Party.  All  bearings  are  magnetic, 
unless  otherwise  stated,  and  all 
positions  are  determined  by  the  most 
recent  charts  issu  ^d  by  the  United 
States  Coast  and  Geodetic  Survey  or 
National  Ocean  Survey. 

(b)  Area  2A  includes  all  waters  off  the 
coasts  of  California,  Oregon,  and 
Washington  in  which  the  United  States 
claims  exclusive  fisheries  jurisdiction. 

{c)  Area  2B  includes  all  waters  off  the 
coast  of  British  Columbia  in  which 


Canada  claims  exclusive  fisheries 
jurisdiction. 

(d)  Area  2C  includes  all  waters  off  the 
coast  of  Alaska,  in  which  the  United 
States  claims  exclusive  fisheries 
jurisdiction  that  are  east  of  a  line 
running  northwest  one-quarter  west 
(312")  from  Cape  Spencer  Light  (latitude 
58*ll'5r'  N.,  longitude  136°38'18"  W.). 
and  south  and  east  of  a  line  running 
south  one-quarter  east  (177°)  from  said 
light. 

(e)  Area  3A  includes  all  waters 
between  Area  2C  and  a  line  extending 
from  the  most  northerly  point  on  Cape 
Aklek  (latitude  5r41'15"  N..  longitude 
155°35'00"  W.)  to  Cape  Ikolik  (latitude 
57'irir'  N..  kmgjtude  154*4ri8"  W,), 
then  along  the  Kodiak  Island  coastline 
to  Cape  Trinity  (latitude  56°44'50"  N.. 
longitude  154°08'44"  W.),  then  southeast 
by  east  one-quarter  east  (121°). 

(f)  Area  3B  inclndes  all  waters 
between  Area  3A  and  a  bne  extending 
southeast  (135*)  from  Cape  Lutke 
(latitude  54*29'00"  N.,  longitude 
164*2000"  W.). 

(g)  Area  4  includes  all  waters  in  the 
Bering  Sea  and  all  waters  in  the  Gulf  of 
Alaska  west  of  Area  3B. 

3.  Section  301.3  is  revised  to  read  as 
follows: 

§  SOU    Flahing  seasons. 

(a)  The  fishing  seasons  for  each 
Regulatory  Area  are  shown  in  the 
following  table  and  will  apply  providing 
that  the  catch  limits  specified  in  §  301.6 
are  not  taken  earlier. 


Regulatoty  Araa  md 
fishing  period 


2A: 

1. 
2. 

3 

4 

S 

2B: 

1 

2 „. 

S 

4 

5 

2C: 

1 

2 

3 

3A: 

1 

2 

3 

3B: 

1 

2 

3 

4 

«: 

1 

2 

3 _ 


Opening  date 


12.. 
JUM0- 

July  7.... 

Sept  4. 


Iter  12 

JWW  9 

J«*  r „ 

AlSS. 

Sflpt.  4^.* 


Mv12_ 
June  fO.. 
Jal>«a_ 


«llayn. 

JtiyS— . 

iftVll. 
JMnfl. 
Ju)r  B 


May  11. 
Junes.. 
Ju%9_ 


Closing  date 


May  24. 
June  21. 
July  19 
Aug.  22. 
Sapl  IS 

May  24. 
Juae21 
July  19. 
Aug.  22. 
S«pt  «& 

May  17. 

AjnelS. 
Jo^tS. 

M^IS. 

JaMl7. 

jM(y  17. 

MaylSL 
Juaa17. 
July  17. 
Aag.  Sr. 

May  IS 
June  a. 


(b)  Notwithstanding  the  provisions  of 
paragraph  (a),  if  Area  3A  is  closed  under 
the  provisions  of  §  301.6  prior  to 
attaining  the  catch  limit  in  Area  3B, 
Area  3B  will  close  on  the  same  date. 
Area  3B  will  reopen  on  August  20  and 
continue  until  the  catch  limit  specified  in 
§  301.6  is  attained. 

(c)  Each  fishing  period  shall  begin  at 
1500  hours  and  terminate  at  0600  hours 
on  the  designated  dates.  All  hotirs  of 
opening  and  closing  shall  be  Pacific 
Standard  Time. 

4.  Section  301.6  is  revised  to  read  as 
follows: 

§  301.6    Catch  Hmtts. 

(a)  The  total  aUowable  catch  of 
halibut  to  be  taken  during  the  halibut 
fishing  periods  specified  in  §  30U  shall 
be  limited  to  the  pounds  or  metric  tons 
shown  in  the  following  table: 


Ragulalory  Area 

CoUilratta 

Pounda 

MeMe 
tons 

9A    

200M0 
5,400.000 
3.400.000 
14.000.000 
3,000,000 
1,500,000 

91 

2e.„... 

., 

2.449 
1.542 
6.350 
1J61 
680 

2C 

3A 

3B 

4 

■  To  tie  delamilaei  undar  pnxialcns  at  SacMon  S 


(b)  The  Commission  will  determim 
and  announce  the  date  on  vi^ch  the 
catch  limits  wiQ  be  attained  in  each 
area.  Fishing  for  halibut  in  the  area  will 
be  prohibited  after  that  date. 

5.  Section  301.10  is  revised  to  read  as 
follows; 

§301.10    Fishing  gMT. 

(a)  Halibut  are  to  be  taken  only  with 
hook  and  line  gear.  The  retention  or 
possession  of  halibut  taken  with  any 
other  gear,  such  as  nets  or  pots,  is 
prohibited  except  as  provided  in 

§  301.11. 

(b)  The  retention  or  possession  of 
halibut  is  prohibited  when  any 
commercial  fishing  gear  other  than  hook 
and  line  gear  or  nets  used  solely  for  the 
capture  of  bait  are  on  board. 

(c)  No  person  or  vessel  that  uses 
longline  fishing  gear  to  fish  for  ai^y 
species  of  fish  during  the  72  hours  prior 
to  the  opening  of  a  haibut  fishing  period 
shaU  catch,  retain,  or  possess  halibut  in 
convention  waters  daring  that  haibut 
fishing  period. 

[FR  Doc.  62-12694  Mad  S-7-«£  •:«(  at] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  pubfic  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  tJiese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  ruto 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  82-NM-37-AD1 

Airworthiness  Directives;  Lodcheed- 
Georgia  Company  Model  382  Series 
Airplanes 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  a  new 
Airworthiness  Directive  (AD)  that 
would  require  inspection  of  the  outer 
wing  rib  caps  and  braces  on  Lockheed 
Model  L-382  series  airplanes  with 
greater  than  10,009  hours  time  in  service, 
within  the  next  200  hours  time  in  service 
and  thereafter  at  intervals  not  to  exceed 
6.300  hours  time  in  service.  The 
proposed  AO  is  needed  to  detect  cracks 
in  the  rib  caps  and  braces  which  could 
result  in  structural  failure  of  the  wing 
and  loss  of  the  airplane,  if  not  corrected. 
DATE:  Comments  must  be  received  no 
later  than  July  9, 1982.  Compliance 
schedule  as  prescribed  in  the  body  of 
the  AD,  unless  already  accompUshed. 
ADDRESSES:  The  applicable  service 
information  may  be  obtained  from: 
Lockheed-Georgia  Company,  Marietta, 
Georgia  3063.  This  information  may  also 
be  examined  at  FAA,  Atlanta  Aircraft 
Certification  Office.  3400  Norman  Berry 
Drive,  East  Point,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  Bentley,  ACE-120A,  Atlanta 
Aircraft  Certification  Office,  FAA,  P.O. 
Box  20636,  Atlanta.  Georgia  30320, 
telephone  (404)  763-7407. 
SUPPt^MENTARY  INFORMATION: 

Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  regulatory  docket  or 


notice  number  and  be  submitted  in 
duplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closiiig  date  for  comments 
specified  above  will  be  considered  by 
the  Administrator  before  taking  action 
on  the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
both  before  and  after  the  closing  date 
for  comments  in  the  rules  docket  for 
examination  by  interested  persons.  A 
report  summarizing  each  FAA-public 
contact  concerned  with  the  substance  of 
this  proposal  will  be  filed  in  the  Rules 
Docket. 

AvaUabUity  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Office  of  the  Regional 
Counsel,  Attention:  Airworthiness  rules 
Docket  No.  82-^4M-37-AD,  17900  Pacific 
Highway  South,  C-68966.  Seattle, 
Washington  98168. 

Discussion 

There  have  been  reports  of  cracks  in 
the  outer  wing  rib  caps  and  braces  on 
Lockheed  Model  L-382  series  airplanes. 
Propagation  of  these  cracks,  if 
uncorrected,  could  result  in  structural 
failure  of  the  wing  and  loss  of  the 
airplane.  Since  this  condition  is  likely  to 
exist  or  develop  on  other  airplanes  of 
the  same  type  design,  the  proposed  AD 
would  require  an  initial  and  repetitive 
inspection  of  the  rib  caps  and  baces  on 
these  airplanes. 

Therefore,  in  consideration  of  the 
hazardous  consequence  of  possible 
structural  failure  due  to  cracks  in  the 
outer  wing  rib  and  braces,  the  proposed 
AD  is  considered  to  be  necessary. 

It  is  estimated  that  20  airplanes  will 
be  affected  by  this  AD,  that  it  will  take 
approximately  600  man-hours  per 
airplane  to  accomplish  an  inspection 
and  repair,  and  that  the  average  labor 
cost  will  be  $22  per  man-hour.  Based  on 
these  figures,  initial  cost  impact  of  this 
AD  is  estimated  to  be  about  $264,000. 
This  action  is  to  be  repeated  after  6.300 
hours  time-in-service  (about  2  years) 
with  a  somewhat  smaller  economic 
impact.  For  these  reasons,  the  proposed 
rule  is  not  considered  to  be  a  major  rule 
under  the  criteria  of  Executive  Order 
12291. 


List  of  Subjects  in  14  CFR  Fart  39 

Aviation  safety,  Aircraft 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviatkm 
Administraion  proposes  to  amend 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  by  adding  the 
following  new  Airworthiness  Directive: 

Lodcheed-Georgia  Company:  Applies  to 
Lockheed  Model  L-382  series  airplanes, 
serial  numbers  3946  and  subsequent, 
certificated  in  ail  categories.  Compliance 
is  required  within  the  next  200  hours  time 
in  service  after  the  effective  date  of  this 
AO  or  upon  reaciiing  10,200  hours  total 
time  in  service,  whichever  occurs  later, 
unless  already  accomplished,  and 
thereafter  at  intervals  not  to  exceed  6,300 
hours  time  in  service. 
To  prevent  possible  structural  failure  of  the 

outer  wing  and  loss  of  the  airplane, 

accomplish  the  following: 

a.  Inspect  the  outer  wing  rib  caps  aitd 
braces  in  accordance  with  Lockheed-Georgia 
Company  Service  Bulletin  No.  382-57-51, 
dated  March  2, 1982,  Appendix  "A". 

b.  If  cracks  are  found,  replace  the  cracked 
caps  and  braces  with  serviceable  parts  and 
fasteners,  before  farther  flight 

c.  Alternative  means  of  compliance 
providing  an  equivalent  level  of  safety  may 
be  used  when  approved  by  the  Chief.  Atlanta 
Aircraft  Certification  Office.  Federal  Aviation 
Administration.  Central  Region. 

d.  Special  flight  ptermits  may  be  issued  In 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  base  in  order  to 
comply  with  the  inspection  requirements  of 
this  AD. 

The  manufacturer's  specifications  and 
procedures  identified  and  described  in 
this  directive  are  incorporated  herein 
and  made  a  part  hereof  pursuant  to  5 
U.S.C.  552(a)(1). 

All  persons  affected  by  this  proposal 
who  have  not  already  received  these 
documents  from  the  manufacturer  may 
obtain  copies  upon  request  to  the 
Lockheed-Georgia  Company,  Marietta, 
Georgia  30063. 

These  documents  also  may  be 
examined  at  FAA  Northwest  Mountain 
Region.  17900  Pacific  Highway  South.  C- 
68966,  Seattle,  Washington  98168,  or 
Atlanta  Aircraft  Certification  Office, 
3400  Norman  Berry  Drive,  East  Point, 
Georgia. 

(Sees.  313(a).  601.  and  603  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  (49  US.C 
1354(a),  1421,  and  1423);  Sec.  6(c)  of  the 
Department  of  Transportation  Act  (49  U.S.C 
1655(c)):  and  14  CFR  11.85) 
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Note.— The  FAA  has  detennined  that  this 
document  involves  a  proposed  regulation  that 
is  not  major  under  the  provisions  of 
Executive  Order  12291,  because  of  its 
minimal  economic  impact,  as  summarized 
earlier  in  this  document.  It  has  been  further 
determined  that  this  proposed  regulation  is 
not  significant  under  DOT  Regniatory  Pohcies 
and  Procedures  (44  FR  11034;  February  26, 
1979).  A  copy  of  the  draft  regulatory 
evaluation  for  this  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  by  cootacting  the  peraon  identified 
above  under  the  caption  "FOR  FURTHER 
INFORMATION  CONTACT."  In  additioa  I 
certify  that  under  the  criteria  of  the 
Regulatory  Flexibility  Act  that  this  proposed 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  oa  a  substantial 
number  of  small  entities,  since  it  involves 
few,  if  any,  small  entities. 

Issued  in  Seattle,  Washington,  on  April  28, 
1982. 

Wayne  ).  Barlow, 
Acting  Director.  Northwest  Mountain  Region. 

I  FR  Doc.  aZ-lZSS7  Filed  5-7-82;  8:45  anj 
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DEPARTMENT  OF  THE  INTEfUOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  944 

Canc«(iation  of  Public  Hearing  on  the 
Proposed  Utah  Permanent  Program 
Cooperative  Agreement 

agency:  Office  of  Surface  Miuii]^ 
Reclamation  and  Enforcement,  interior. 
ACTION:  Cancellation  trf  public  hearing. 

SUMMARr  The  Office  of  Surface  Mining 
Redamation  and  Enforcement  is 
announcing  the  cancellation  of  a  public 
hearing  on  the  proposed  permanent, 
program  oooperadve  agreement 
between  the  Department  of  the  Interior 
and  the  State  of  Utah  for  the  regulation 
of  surface  coal  mining  and  reclamation 
operations  on  Federal  lands  in  Utah. 

This  notice  cancels  the  public  hearing 
scheduled  for  May  13, 1982,  announced 
in  the  Federal  Register  on  March  31. 
1982  (47  FR  13738).  It  does  not  alter  the 
time  and  location  at  which  the  proposed 
rule  or  related  information  are  available 
for  public  inspection  or  the  comment 
period  during  which  interested  persons 
may  submit  vmtten  comments  on  the 
proposed  rule. 

DATE:  The  following  hearing  is 
cancelled:  The  public  hearing  on  the 
proposed  Utah  permanent  program 
cooperative  agreement,  May  13. 1982,  at 
9:00  a.m.,  in  Salt  Lake  City,  Utah. 
ADDRESSES:  Written  comments  must  be 
mailed  to:  Administrative  Recxtrd  R&I- 
05,  Office  of  Surface  Mining,  Room  5315- 


L,  1951  Constitution  Avenue  NW,. 
Washington,  D.C.  20240. 

Written  comments  may  be  hand 
carried  to: 

Administrative  Record  R&1-05,  Office  of 
Surface  Mining,  Room  239,  South 
Interior  Bnfltfing,  1951  Constitution 
Avenue  NW.,  Washington,  DC. 
or 
Administrative  Record  R&I-05,  Office  of 
Surface  Mining,  Room  5315, 1100  L 
Street  NW..  Washington.  D.C. 
FOR  HJRTHER  INFORMATION  CONTACT: 
Andrew  DeVito.  Office  of  Surface 
Mining,  Soutk  biterior  Building.  1951 
Constitatioo  Avenue  NW.,  Washington, 
DC.  20240;  Pfaoae:  (202)  343-^5666. 

SUFPtEMENTARY  INFORMATION:  On 
March  31, 1982,  a  notice  of  proposed 
rulemaking  atmouncing  an  opportunity 
for  public  hearing  on  the  proposed  Utah 
permanent  program  cooperative 
agreement  was  published  in  the  Federal 
Register  (47  FR  13738).  The  hearing, 
which  was  to  have  been  held  on  May  13, 
1982,  at  4241  State  Office  Building,  Salt 
Lake  City,  Utah,  is  cancelled.  The 
proposed  mle,  publi«hed  on  March  31, 
1982,  would  adopt  a  cooperative 
agreement  between  the  Department  of 
the  Interior  and  the  State  of  Utah  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  Federal  lands 
in  Utah  pursuant  to  section  523(c)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  W77. 

The  March  31, 1982.  notice  stated  that 
any  person  interested  in  making  an  oral 
or  written  presentation  at  the  hearing 
should  contact  OSM  by  April  30, 1982, 
and  that  if  no  person  contacted  OSM  by 
that  date  to  express  an  interest  in 
participating  in  the  hearing,  the  hearing 
would  be  cancelled.  Because  no  one 
expressed  an  interest  in  attending  the 
hearing  by  April  30. 1982,  the  hearing  is 
cancelled. 

While  tfiere  will  be  no  public  hearing, 
interested  persons  may  still  submit 
written  comments  on  tiie  proposed  mle. 
Written  oomments  should  be  mailed  or 
hand-delivered  to  the  addresses  listed 
above.  Written  comments  must  be 
received  by  June  1. 1982,  before  5:00 
p.m.,  local  time,  in  order  to  be 
considered. 

Copies  of  the  proposed  cooperative 
agreement  are  available  for  inspection 
Monday  through  Friday,  8:30  a.m.  to  4 
p.m.,  exdnding  holidays,  at  the 
following  adtiresses: 

State  of  Utah.  Department  of  Natural 
Resources.  Division  of  Oil.  Cos  and 
Mining,  4241  State  OfBce  Budding, 
Salt  Lake  aty.  Utah  84114 
or 


Office  of  Surface  Mining,  Room  5315^ 
1100  L  Street  NW.,  Washington,  D.C. 
20005. 
Dated:  May  5, 1982. 

WitUam  B.  Schmidt, 

Assistant  Director.  Program  Operations  and 
Inspection,  Office  of  Surface  Mining. 

|FR  Doc  82-12SZ3  Filed  S-7-82:  ft46  amj 
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30  CFR  Part  050 

Abandorted  Mina  Land  Reclamation 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 


ACTION:  Proposed  rule. 


summary:  On  April  15, 1982,  the  State  of 
Wyoming  submitted  to  OSM  its 
proposed  Abandoned  Mine  Land 
Reclamation  Plan  (Plan)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  OSM  is  seeking 
public  comment  on  the  adequacy  of  the 
State  Plan. 

DATES:  Written  comments  on  tlie  Plan 
must  be  received  on  or  before  5:00  p.m„ 
June  9, 1962.  Written  comments  on 
whether  OSM  should  hold  a  public 
hearing  on  the  PLan  must  be  received  by 
5:00  pjn.  May  25. 13182.  A  public  hearing 
will  be  held  on  May  25, 1982  at  2:00  p.m. 
and  will  continue  until  all  discussions 
have  been  completed.  The  hearing  may 
be  cancelled,  as  discussed  under 
Sopplenientary  Infomiatian  below. 

ADDRESSES:  The  public  hearing,  if  held, 
will  be  at  Ramada  Inn,  at  Interstate  25 
and  Center  Avenue.  Caspra*.  Wyoming. 
The  hearing  may  be  canoetied.  as 
discussed  under  Supplementary 
Infonnatiaa  below.  Copies  of  the  fuU 
text  of  the  proposed  Wyoming  Plan  are 
available  for  review  daring  regular 
business  at  the  following  locations: 

State  of  Wyoming,  Land  Quality 
Division.  401  West  19th  Street, 
Chejrenne.  Wyoming  00202 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  P.O.  Box  1420,  935 
Pendell  Blvd,  Mills.  Wyoming  82844. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record— Rm.  5315. 1100  "L"  Street. 
N.W..  Washington.-B.C.  20240 

Written  comments  must  be  mailed  or 
hand  carried  to:  Office  of  Surface 
Mining  Reclamatiin  and  Eoforcranent 
P.O.  Box  1420,  935  Pendell  Blvd.,  Mills, 
Wyoming  82644.  Comments  received 
after  5:00  p.m..  June  0, 1962  will  not 
ordinarily  be  considered  or  included  in 
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the  administrative  record  for  this 
rulemaldng. 

The  administrative  record  will  be 
available  for  public  review  at  the  OSM 
Mills,  Wyoming  Office,  on  Monday 
through  Friday,  aoo  a.m.  to  4.-00  pjn., 
excluding  holidays. 

FOR  PURTHEfl  INFORMATION  CONTACT: 

Ronald  Bertram,  Abandoned  Mine  Land 
Reclamation,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  P.O.  Box 
1420.  935  Pendell  Blvd..  Mills,  Wyoming 
82644.  Telephone:  (307)  261^550. 

SUPPLfMENTARV  INFORMATION:  Title  IV 
of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA),  Pub. 
L.  95-87.  30  use.  1201  et  seq., 
establishes  an  abandoned  mine  land 
reclamation  program  for  the  pmposes  of 
reclaiming  «ad  restoring  lands  and 
water  resources  adversely  affected  by 
past  mining.  This  program  is  funded  by 
a  reclamation  fee  imposed  upon  the 
production  of  coaL  Lands  and  water 
eligible  for  reclamatioB  are  those  that 
were  mined  or  afiiected  by  mining  and 
abandoned  or  left  in  an  inadequate 
reclamation  status  prior  to  August  3, 
1977  and  for  which  there  in  no 
contimiing  reciamatton  responsibility 
under  State  or  Federal  law. 

Title  rv  provides  that  if  the  Secretary 
determifles  that  a  State  has  developed 
and  submitted  a  pro-am  for 
reclamation  of  abandoned  imnes  and 
has  the  ability  and  necessary  State 
legislation  to  implement  the  provisions 
of  Title  iV.  the  Secretary  may  approve 
the  State  program  and  grant  to  the  State 
exclusive  responsibility  and  authority  to 
impleasent  the  approved  program. 

On  April  15, 1982,  OSM  received  a 
proposed  Abaodoned  Mine  Land 
Reclankation  Plan  &om  the  State  of 
Wyoming.  The  purpose  of  this 
submisaioD  is  to  demoutrate  both  the 
intent  end  capability  to  assume 
responsibility  for  administering  and 
conducting  the  provisions  of  SMCRA 
and  OSM's  Abandoned  Mine  Land 
Reclamation  (AMLRj  Program  (30  CFR 
Chapter  Vli,  Subchapter  R)  as  published 
in  the  Federal  Register  (FR)  on  October 
25, 1978.  43  FR  49932-49952. 

This  notice  describes  the  proposed 
prc^ram  and  sets  forth  infonaation 
concerning  public  participation  in  the 
Assistant  Secretary's  determination  of 
whether  or  not  the  surabitted  Plan  may 
be  approved.  The  public  participation 
requirements  for  tbe  consideration  of  a 
State  Plan  are  found  in  30  CFR  884.13 
and  884.14  (43  FR  49948  (1978)). 
Additional  ioiormation  may  be  found 
under  corresponding  sections  of  the 
preamble  to  OSM's  AMLR  Program 
Final  Rules  (43  FR  49932-49940  (1978)). 


The  receipt  of  the  Wyoming  Plan 
submission  is  the  first  step  in  the 
process  which  will  result  in  the 
establishment  of  a  comprehensive 
program  for  the  reclamation  of 
abandoned  mine  lands  in  Wyoming. 

By  submitting  a  proposed  Plan. 
Wyoming  has  indicated  that  it  wishes  to 
be  primarily  responsible  for  this 
program.  If  the  submisson  is  approved 
by  the  Assistant  Secretary  for  Energy 
and  Minerals  of  the  Department  of  the 
Interior,  the  State  will  have  primary 
responsibility  for  the  reclamation  of 
abandoned  mine  lands  in  Wyoming.  If 
the  program  is  disapproved  and  the 
State  does  not  choose  to  revise  the  Plan, 
a  Federal  AMLR  program  will  be 
implemented  and  OSM  will  have 
primary  responsibility  for  these 
activities. 

All  written  comments  must  be  mailed 
or  hand  carried  to  OMS's  State  Office 
Director  at  the  Mills,  Wyoming  address 
listed  above  under  "Addresses."  Written 
comments  may  be  hand  carried  to  the 
public  hearing,  !f  a  public  hearing  fs 
found  to  be  necessary,  and  submitted  as 
exhibits  to  the  proceedings. 

If  OSM's  Staie  Office  Director  finds 
that  the  State  has  given  tbe  public 
adequate  notice  and  opportunity  to 
comment  in  public  hearings,  and  that  the 
record  of  such  hearing  does  not  reflect 
major  unresolved  controversies  and 
there  are  not  a  significant  number  of 
requests  during  the  15-day  period  to 
comment  on  the  need  for  a  hearing,  the 
hearing  will  be  cancelled. 

Written  .comments  on  the  issue  of 
waiver  of  the  public  hearing  must  be 
received  by  5^10  pjB..  May  25. 1982. 

Representatives  of  OSM's  State  Office 
Director  will  be  available  to  meet 
Monday  through  Friday,  excluding 
holidays,  between  8:00  a.m.  and  4:00 
p.m.  at  OSM's  office  in  Mills.  Wyoming, 
indicated  above  under  "Addresses",  at 
the  request  of  members  of  the  public  to 
receive  their  advice  and 
recommendations  concerning  the 
proposed  Wyonnng  Reclamation  Plan 
and  Program. 

Persons  wishing  to  meet  with 
representatives  of  the  State  Director's 
Office  during  this  time  period  may  place 
sudi  request  with  Ronald  Bertram, 
telephone  307/261-5550. 

The  Department  intends  to  continue  to 
discuss  the  State's  Plan  with 
representatives  of  the  State  throughout 
the  review  process.  Ail  oontracts 
between  Departmental  personnel  and 
resprcsentalives  of  the  State  will  be 
conducted  in  accordance  with  OSM's 
guidelines  on  contacts  with  States 
published  September  19. 1979  at  44  FR 
54444. 


The  Office  of  Surface  Mining  has 
examined  this  proposed  rulemaking 
under  Section  1(b)  of  Executive  Order 
No.  12291  (February  17. 1981)  and  has 
determined  that,  based  on  available 
quantitative  data,  it  does  not  constitute 
a  major  rule.  The  reasons  underlying 
this  deteiaunation  are  as  follows: 

1.  Approval  will  not  have  an  effect  on 
costs  or  prices  for  consujners,  individual 
industries.  Federai  State,  or  local 
government  agencies  or  geographic 
regions;  and 

2.  Approval  will  not  have  adverse 
effects  on  competition,  employmenC 
productivity,  innovation  or  on  die  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  proposed  rulemaking  has  been 
examined  pursuant  to  the  Regulatory 
Flexibility  Act,  5  U.S.C  601  et  seq..  and 
the  Office  oi  Surface  Miomg  has 
determined  that  the  rule  will  not  have 
significant  economic  elTects  on  a 
substantia]  rmmber  of  small  entities.  The 
reason  for  this  determination  is  that 
approval  will  not  have  demographic 
effects,  direct  costs,  informatioa 
collection  and  recordkeeping 
requirements,  indirect  costs, 
nonquantifiable  costs,  coirpetitive 
effects,  enforcement  costs  or  aggregate 
effects  on  small  entities. 

Further,  the  Office  of  Suiiaoe  Minipg 
has  determined  that  the  Wyoming  Plan 
will  not  have  a  si^iificant  effect  on  die 
quality  of  the  human  environment 
because  the  decision  relates  only  to  the 
policies,  procedures  and  m'ganization  of 
the  State's  Abaodoned  Mine  Land 
Reclamation  Program.  Therefore,  under 
the  Department  of  the  Interior  Manual 
DM  5162.3(A)(1),  the  Assistant 
Secretary's  decision  on  the  Wyoming 
Plan  is  categorically  excluded  bom  the 
National  Eavironmeotal  Policy  Act 
requirements.  As  a  result,  no 
environmental  asses&mrait  (EA)  or 
environmental  impact  statement  (EIS) 
has  been  prepared  on  this  action.  It 
should  be  noted  that  a  programmatic 
EIS  was  prepared  by  OSM  in 
conjunction  with  the  implementation  of 
Title  rv.  Moreover,  an  EA  or  an  EIS  will 
be  prepared  for  tbe  approval  of  grants 
for  the  abandoned  mine  land 
reclamation  projects  under  30  CFR  Part 
886. 

The  Wyoming  Abandoned  Mine  Land 
Reclamation  Plan  can  be  approved  if: 

1.  The  Assistant- Secretary  finds  that 
the  public  has  been  given  adequate 
notice  and  opportunity  to  comment  and 
the  record  does  not  reflect  major 
unresolved  controversies. 

2.  Views  of  other  Federal  agencies 
have  been  solicited  and  considered. 
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3.  The  State  has  the  legal  authority, 
policies  and  administrative  structure  to 
carry  out  the  Plan. 

4.  The  Plan  meets  all  requirements  of 
the  OSM,  AMLR  Program  Provisions. 

5.  The  State  has  an  approved  Surface 
Mining  Regulatory  Program. 

6.  It  is  determined  that  the  Plan  is  in 
compliance  with  all  applicable  State  and 
Federal  laws  and  regulations. 

The  Wyoming  Division  of  Land 
Quality  has  been  designated  by  the 
Governor  of  the  State  of  Wyoming  to 
implement  and  enforce  the  Abandoned 
Mine  Land  Reclamation  Program  in 
accordance  with  SMCRA.  The 
Department  has  developed  State 
regulations  to  carry  out  the  State 
mandate.  Contents  of  the  State  Plan 
submission  include: 

(a)  Designation  of  authorized  State 
Agency  to  administer  the  Program: 

(b)  State's  chief  legal  officer's  opinion 
on  the  authority  of  the  designated 
agency  to  conduct  the  program  in 
accordance  with  Title  IV  of  the  SMCRA: 

(c)  Description  of  the  poHcies  and 
procedures  to  be  followed  in  conducting 
the  Program  including: 

(1)  Goals  and  objectives; 

(2)  Project  ranking  and  selection 
procedures: 

(3)  Coordination  with  other 
reclamation  projects: 

(4)  Land  acquisition,  management  and 
disposal; 

(5]  Reclamation  on  private  land; 

(6)  Rights  of  entry;  and 

(7)  PubUc  participation  in  the  Program; 

(d)  Description  of  the  administrative 
and  management  structure  to  be  used  in 
the  Program  including: 

(1)  Description  of  the  organization  of 
the  designated  agency  and  its 
relationship  to  other  organizations  that 
will  participate  in  the  Program; 

(2)  Personnel  stafHng  policies; 

(3)  Purchasing  and  procurement 
systems  and  policies;  and 

(4)  Description  of  the  accounting 
system  including  specific  procedures  for 
operation  of  the  reclamation  fund; 

(e)  Description  of  the  public's 
participation  in  the  preparation  of  the 
Plan; 

(f)  A  general  description  of  activities 
to  be  conducted  under  the  Plan 
including: 

(1)  Known  or  suspected  eligible  lands 
and  water  requiring  reclamation, 
including  a  map; 

(2)  General  description  of  the 
problems  Identified  and  how  the  Plan 
proposes  to  deal  with  them; 

(3)  General  description  of  how  the 
lands  to  be  reclaimed  and  proposed 
reclamation  relate  to  the  surrounding 
lands  and  land  uses; 


(4)  A  table  summarizing  the  quantities 
of  land  and  water  affected  and  an 
estimate  of  the  quantities  to  be 
reclaimed  during  each  year  covered  by 
the  Plan; 

(5)  General  description  of  the  social, 
economic,  and  environmental  conditions 
in  the  different  geographic  areas  where 
reclamation  is  planned,  including: 

(i)  The  economic  base: 

(ii)  Sociologic  and  demographic 
characteristics; 

(iii)  Significant  aesthetic,  historic  or 
cultural,  and  recreational  values; 

(iv)  Hydrology,  including  water 
quality  and  quantity  problems 
associated  with  past  mining; 

(v]  Flora  and  fauna,  including 
endangered  and  threatened  species  and 
their  habitat; 

(vi)  Underlying  or  adjacent  coal  beds 
and  other  minerals  and  projected 
methods  of  extraction;  and 

(vii)  Anticipated  benefits  from 
reclamation. 

List  of  Subjects  in  30  CFR  Part  950 

Coal  mining,  Intergovernmental 
regulations,  Surface  mining. 
Underground  mining. 

Dated:  April  28, 1982. 
J.  R.  Harris. 
Director,  Office  of  Surface  Mining. 

Dated  May  4, 1982. 
Daniel  N.  Miller,  Jr., 
Assistant  Secretary  for  Energy  and  Minerals. 
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VETERANS  ADMINISTRATION 

38  CFR  Part  3 

Veterans  Benefits;  Definition  of  Term 
"Former  Prisoner  of  War" 

AOElilCY:  Veterans  Administration. 
action:  Proposed  regulation 
amendment. 

summary:  The  Veterans  Administration 
is  proposing  to  amend  its  adjudication 
regulations  to  implement  a  provision  of 
a  new  law,  the  Former  Prisoner  of  War 
Benefits  Act  of  1981,  section  3,  Pub.  L 
97-37,  which  defines  the  term  "former 
prisoner  of  war." 

DATES:  Comments  must  be  received  on 

or  before  June  7, 1982.  We  propose  to 
make  this  change  effective  August  14, 
1981,  the  date  of  enactment  of  Pub.  L 
97-37. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  of  objections  regarding  the 
proposal  to  the  Administrator  of 
Veterans  Affairs  (271A),  Veterans 


Administration,  810  Vermont  Avenue, 
N.W.,  Washington,  D.C.  20420.  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  only  between  the  hours 
of  8  a.m.  and  4:30  p.m.  Monday  through 
Friday  (except  holidays)  until  June  17. 
1982.  Persons  visiting  the  Veterans 
Administration  Central  Office  in 
Washington,  D.C.  for  the  purpose  of 
inspecting  comments  will  be  received  by 
the  Central  Office  Veterans  Services 
Unit  in  room  132.  Visitors  to  a  VA  field 
station  will  be  informed  that  the  records 
are  available  for  inspection  only  in 
Central  Office  and  will  be  furnished  the 
address  and  room  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

T.  H.  Spindle,  Jr.  (202-389-3005). 

SUPPLEMENTARY  INFORMATION:  Section 
3(a),  Pub.  L  97-37  amends  38  U.S.C.  101 
by  adding  the  following  new  paragraph 
to  section  101: 

(32)  The  term  "former  prisoner  of  war" 
means  a  person  who,  while  serving  in  the 
active  military,  naval  or  air  service,  was 
forcibly  detained  or  interned  in  line  of  duty^ 

(A)  by  an  enemy  government  or  its  agents, 
or  a  hostile  force,  during  a  period  of  war  or 

(B)  by  a  foreign  government  or  its  agents, 
or  a  hostile  force,  during  a  period  other  than 
a  period  of  war  in  wliich  such  person  was 
held  under  circumstances  which  the 
Administrator  finds  to  have  been  comparable 
to  the  circumstances  under  which  persons 
have  generally  been  forcibly  detained  or 
interned  by  enemy  governments  during 
periods  or  war. 

The  Veterans  Administration  is 
proposing  to  implement  this  definition  of 
the  term  "former  prisoner  of  war"  by 
adding  paragraph  (y)  to  38  CFR  3.1. 

Prior  to  enactment  of  38  U.S.C. 
101(32),  the  Veterans  Administration 
accepted  a  service  department  finding 
that  a  veteran  had  been  a  prisoner  of 
war.  We  find  nothing  in  the  language  of 
section  101(32),  or  in  its  legislative 
history,  to  indicate  that  Congress 
intended  to  change  this  long  established 
policy  insofar  as  POW  (prisoner  of  war) 
status  during  wartime  is  concerned. 
Therefore,  the  proposed  38  CFR  3.1(y)(l) 
provides  that  the  Veterans 
Administration  shall  continue  to  accept 
a  service  department  finding  that  a 
person  was  a  POW  during  a  period  of 
war. 

Under  38  U.S.C.  101(32)(B),  however, 
the  Veterans  Administration  is 
specifically  charged  with  determining 
whether  a  serviceperson  was  a  POW 
during  peacetime.  The  proposed  38  CFR 
3.1(y)(2)  sets  forth  the  factors  that  the 
Veterans  Administration  intends  to  use 
to  determine  peacetime  POW  status. 

The  legislative  history  of  38  U.S.C 
101(32)(B)  indicates  that  Congress  wants 
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to  extend  the  POW  benefit  provisions  of 
title  38,  United  States  Code,  to 
peacetime  veterans  who  are  detained  or 
interned  in  situations  similar  to  the 
"Pueblo  Incident."  The  crew  of  the 
Pueblo  was  taken  captive  on  January  23. 
1968  by  North  Korea.  They  were 
considered  POW's  because  they  were 
captured  during  the  Vietnam  era.  a 
period  of  war.  even  though  their  capture 
was  not  related  to  the  Vietnam  war.  If 
the   Pueblo  incident"  had  occurred 
during  a  peacetime  period,  the  captured 
crew  would  not  have  been  entitled  to 
consideration  as  POW's  by  the  Veterans 
Admimstration.  Section  101(32)(B)  was 
enacted  since  it  would  "give  the 
Administrator  the  authority  to  determine 
if  such  an  incident  occurring  in  a  time 
other  than  a  period  of  war  would  be 
comparable  to  a  period  of  war  for 
purposes  of  title  38."  S.  Rep.  No.  88. 97th 
Cong.  Ist  Sess.  19  (1981). 

The  legislative  history  does  not 
specifically  address  what  Congress 
intended  by  the  phrase  "under 
circumstances  which  the  Administrator 
fmds  to  have  been  comparable  to  the 
circumstances  under  which  persons 
have  generally  been  forcibly  detained  or 
interned  by  enemy  governments  during 
periods  of  war"  in  section  101(32)(B). 
The  Veterans  Administration  has 
considered  whether  the  reasons  for  the 
capture  as  well  as  the  nature  of  the 
deprivations  endured  by  tlie  captured 
serviceperson  should  be  included  as 
factors  for  determining  whether  the 
detainment  or  internment  occurred 
under  comparable  drcimistances. 
Following  discussioiu  tvith  the 
Department  of  Defense  regarding  these 
factors,  the  Veterans  Administration  has 
concluded  that  information  concerning 
the  deprivations  endured  by  a  captured 
serviceperson  may  not  be  available  to 
the  Veterans  Adnknistration  because  of 
its  classified  nature.  Therefore,  the 
Veterans  Administration  proposes  to 
use  the  reasons  for  a  servioeperson's 
capture  as  the  detramining  factor  in 
extending  POW  status  to  a 
serviceperson  detained  or  interned 
during  a  peacetime  period. 

Therefore,  the  proposed  38  CFR 
3.1(y)(2)(i)  provides  that  the  reason  for 
detaiiunent  at  internment  is  the 
determinative  factor  in  deciding  whether 
a  serviceperson  was  a  POW  during  a 
period  other  than  a  period  of  war. 
During  wartime,  servicepersons  are 
taken  prisoner  because  of  their  status  as 
members  of  the  Armed  Forces,  or 
because  of  their  military  mission,  and 
not  for  personal  reasons.  When  a 
serviceperson  is  detained  or  interned 
during  a  period  other  than  a  period  of 
war  by  a  foreign  government  or  its 


agents,  or  a  hostile  force,  primarily  to 
further  or  enhance  anti-American 
military,  political  or  economic  objectives 
or  views,  or  to  embarrass  the  United 
States,  the  detained  or  interned 
serviceperson  is  being  held  under 
circumstances  comparable  to  those 
under  which  servicepersons  have  been 
detained  or  interned  during  periods  of 
war,  and  not  for  reasons  personal  to  the 
serviceperson. 

The  language  of  section  102(32)(B) 
requires  a  forcible  detairmient  or 
internment  during  a  peacetime  period  to 
have  occurred  in  line  of  duty.  TTiis 
language  necessitates  that  such  a 
finding  be  made  on  a  case  by  case  basis. 
Under  the  proposed  §  3.1(y){2)(iii),  the 
Veterans  Administration  shall  consider 
that  forcible  detainment  or  internment 
was  in  line  of  duty  unless  the  evidence 
or  record  discloses  that  forcible 
detainment  or  inteniment  was 
proximately  caused  by  the 
serviceperson^s  willful  misconduct 

The  term  "hostile  force"  is  not  defined 
in  section  101(32)fB)  and  there  is  nothing 
in  the  legislative  history  which  would 
indicate  its  meaning.  The  proposed 
§  3.1[yK2)(iv}  defines  the  term  to  mean 
"any  force  whose  actions  are  taken  to 
further  or  enhance  anti-American 
military,  political  or  economic  objectives 
or  views  or  to  attempt  to  embarass  the 
United  States." 

The  Chief  Benefits  Director,  consistent 
with  the  delegation  of  authority 
contained  in  §  S  2.67  and  3.100.  has 
designated  the  Director  of 
Compensation  and  Pension  Service, 
Veterans  Administration  Central  Office 
as  the  approving  official  of  all 
determinations  of  peacetime  POW 
status.  TTris  will  insure  a  uniform 
decision  for  all  servicepersons  wdiose 
forcible  detainment  or  internment  arose 
from  the  same  incident.  This  vdll  also 
permit  faster  adjudication  since  the  first 
decision  may  serve  as  a  precedent  for 
other  claims  arising  out  of  the  same 
incident.  Proposed  S  3.1(y)(2)(v}  reflects 
fliis  designation. 

Final  regulations  to  implement  section 
4.  Pub.  L  97-37  were  previously 
published.  See  47  FR  11655  (1982)  (to  be 
codified  in  38  CFR  3.307.  3.309). 

The  Administrator  hereby  certifies 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact,  in  terms  of  compliance  costs, 
paperwork  and  recordkeeping,  or  any 
other  regulatory  burden,  on  a 
substantial  munber  of  small  entities  as 
they  are  defined  fai  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  801-612. 
The  reason  for  tins  certification  is  that 
this  regulation  only  affects  individuals 
applying  for  Veto^ns  Administration 


benefits  as  former  prisioners  of  war. 
Pursuant  to  5  U.S.C.  e(»(b).  this 
proposed  rule  is  therefore  exempt  from 
the  initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

In  accordance  with  Executive  Order 
12291.  Federal  Regulation,  we  have 
determined  that  this  proposed  regulation 
change  is  nonmajor  for  the  following 
reasons: 

(1)  It  will  not  have  an  effect  on  the 
economy  of  $100  million  or  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition.  emplo>'ment 
investment  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Handicapped,  Health 
care,  Pensions.  Veterans. 

(Catalog  of  Federal  Domestic  Assistance 
Program  number  is  64.109) 

Approved  April  15, 1982. 
Robert  P.  Ninaao, 
Administrator. 

PART  3— ADJUDICATION 

The  Veterans  Administration 
proposes  to  amend  38  CFR  Part  3  as 
follows: 

Section  3.1  is  amended  as  follows: 

(a)  By  removing  "Secretary  of  Health. 
Education,  and  Welfare"  and  inserting 
"Secretary  of  Health  and  Human 
Services"  in  peu'agraph  (g)(5). 

(b)  By  adding  a  note  following 
paragraph  (m)  as  follows: 

Note.— See  S  3.1(y)(2Hiii)  for  applicability 
of  "in  line  of  duty"  in  determining  former 
prisoner  of  war  status. 

(c)  By  adding  a  note  following 
paragraj^  (n)  as  follows: 

Note.— See  {  3.1(y)(2Kiii)  for  definition  ti 
"willful  misconduct"  in  determining  fanner 
prisoner  of  war  status. 

(d)  By  adding  paragraph  (y)  as 
follows: 

§3.1    Otiinttiona. 

*        •        •        *        • 

(y)  "Former  prisoner  of  war"— ^) 
Waiiime  service.  Tbe  term  "former 
prisoner  of  war"  meaiw  a  person  wbo. 
while  serving  in  the  active  military, 
naval  or  air  service,  was  forcibly 
detained  or  interned  in  line  of  duty  by 
an  enemy  government  or  its  agents,  or  a 
hostile  force,  during  a  period  ot  war.  TTie 
Veterans  Administration  shall  accept 
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the  finding  of  the  appropriate  service 
department  that  a  person  was  a  prisoner 
of  war  during  a  period  of  war. 

(2)  Peacetime  service.  The  term 
"former  prisoner  of  war"  also  means  a 
person  who,  while  serving  in  the  active 
military,  naval  or  air  service,  was 
forcibly  detained  or  interned  in  line  of 
duty  by  a  foreign  government  or  its 
agents,  or  a  hostile  force,  during  a 
period  other  than  a  period  of  war  in 
which  the  serviceperson  was  held  imder 
circimistances  which  the  Veterans 
Administration  finds  to  have  been 
comparable  to  the  circtmistances  under 
which  servicepersons  have  generally 
been  forcibly  detained  or  interned  by 
enemy  governments  during  periods  of 
war.  The  Veterans  Administration  shall 
use  the  following  factors  to  determine  if 
a  serviceperson  was  a  POW  (prisoner  of 
war)  in  a  period  other  than  a  period  of 
war 

(i)  Reason  for  forcible  detainment  or 
internment.  To  be  considered  a  former 
prisoner  of  war  during  a  period  other 
than  a  period  of  war  a  serviceperson 
shall  have  been  forcibly  detained  or 
interned  by  a  foreign  government  or  its 
agents,  or  a  hostile  force,  primarily  to 
further  or  enhance  anti-American 
military,  political  or  economic  objectives 
or  views,  or  to  embarrass  the  United 
States.  A  serviceperson  who  is  detained 
or  interned  by  a  foreign  government  for 
an  alleged  violation  of  its  laws  is  not 
entitled  to  be  considered  a  former  POW 
based  on  that  period  of  detainment  or 
internment,  unless  the  charges  are  a 
sham  intended  to  legitimize  anti- 
American  military,  political  or  economic 
objectives  or  views,  or  actions 
embarrassing  to  the  United  States. 

(ii)  Treatment  during  detainment  or 
internment  The  manner  in  which  a 
serviceperson  is  treated  during 
detainment  or  internment  is  immaterial 
in  determining  whether  a  serviceperson 
was  a  POW  during  a  period  other  than  a 
period  of  war. 

(iii)  In  line  of  duty.  The  Veterans 
Administration  shall  consider  that  a 
serviceperson  was  forcibly  detained  or 
interned  in  line  of  duty  unless  the 
evidence  of  record  discloses^that 
forcible  detainment  or  internment  was 
proximately  caused  by  the 
serviceperson's  willful  misconduct. 
Willful  misconduct  means  an  act 
involving  conscious  wrongdoing  or 
known  prohibited  action.  It  involves 
deUberate  or  intentional  wrongdoing 
with  knowledge  of  or  wanton  and 
reckless  disregard  of  its  probable 
consequences. 

(iv)  Hostile  force.  For  the  purposes  of 
peacetime  former  prisoner  of  war 
determinations,  the  term  "hostile  force" 
means  any  force  whose  actions  are 


taken  to  further  or  enhance  anti- 
American  military,  political  or  economic 
objectives  or  views,  or  to  attempt  to 
embarrass  the  United  States. 

(v)  Determinations  of  Peacetime  POW 
status.  The  Director  of  the 
Compensation  and  Pension  Service,  VA 
Central  Office,  shall  approve  all 
Veterans  Administration  Regional 
Office  determinations  estabhshing  or 
denying  peacetime  POW  status.  (38 
U.S.C.  101(32)) 

(FK  Doc  82-lZSM  FUed  S-7-S2:  8:45  am) 
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POSTAL  SERVICE 
39  CFR  Part  111 

Carrier  Route  Presort  Customer 
Products 

agency:  Postal  Service. 
ACTION:  Proposed  rule. 

summary:  The  Postal  Service  provides 
ft'ee  carrier  route  information  to  mailers 
monthly  and  on  a  semi-annual  basis  in 
several  formats,  including  computer  tape 
and  hardcopy.  In  order  to  reduce  the 
amount  of  paper  being  generated  and 
distributed  through  the  Carrier  Route 
Information  Sytem  (CRIS),  the  Postal 
Service  proposes  to  produce  this 
information  in  microfiche  form  for 
customers  currently  receiving  hardcopy 
(paper)  who  desire  national  or  regional 
carrier  route  information.  In  addition, 
the  Postal  Service  is  consolidating  the 
ordering  of  carrier  route  scheme 
information  into  a  single  location. 
DATE:  Comments  must  be  received  on  or 
before  June  9, 1982. 

ADDRESS:  Written  comments  should  be 
directed  to  the  Director,  Office  of  Post 
Office  Services,  Delivery  Services 
Department,  U.S.  Postal  Service, 
Washington,  D.C.  20260.  Copies  of  all 
written  comments  will  be  available  for 
public  inspection  and  photocopying 
between  9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday  in  room  7347,  U.S.  Postal 
Service  Headquarters,  475  L'Enfant 
Plaza  West,  SW,  Washington,  DC  20260. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  D.  Moskal,  Address  Information 
Systems  Division,  (800)  238-3150. 
SUPPLEMENTARY  INFORMATION:  The 

Postal  Service  produces  CRIS  delivery 
schemes  for  use  by  postal  customers  in 
preparing  carrier  route  presorted 
mailings.  The  National  schemes  are 
currently  available  in  computer  tape  and 
hardcopy  (paper)  format.  Hardcopy 
national  or  regional  schemes,  on  8-V^  x 
11  paper,  are  now  being  provided  for  211 
customers.  Over  the  past  several 
months,  the  scheme  file  has  grown  to  a 


total  of  3.2  million  records.  The 
hardcopy  paper  scheme  for  the  national 
file  now  comprises  66  cubic  feet  of 
paper,  weighing  594  lbs.,  and  equivalent 
of  22  ten-ream  cartons  of  paper. 

The  ntmiber  of  postal  customers  using 
the  CRIS  presort  system  for  various 
classes  of  mail  has  also  increased 
dramatically,  and  is  expected  to 
continue  to  grow  due  to  the  rate 
incentives  associated  with  the  presort 
programs.  With  the  increase  in  both  file 
size  and  customers  requesting  CRIS 
products,  the  Postal  Service  desires  to 
reduce  the  burden  and  expense  of 
hardcopy  schemes  for  the  Postal  Service 
and  for  customers.  The  Postal  Service 
proposes  that  hardcopy  schemes  be 
provided  in  the  form  of  microfiche  (59x) 
at  no  charge  to  customers  requesting 
hardcopy  schemes  for  the  entire  United 
States,  or  for  one  or  more  regions.  The 
computer  scheme  tape  will  continue  to 
be  available  for  customers  requesting 
national  or  regional  computer  tapes.  In 
addition,  customers  who  desire  national 
or  regional  hardcopy  in  paper  format 
will  be  able  to  borrow  a  CRIS  scheme 
print  tape,  which  contains  carrier  route 
information  in  machine  sensible  (print 
image)  form,  to  allow  mailers  to 
generate  hardcopy  locally.  The  Postal 
Service  will  continue  to  provide 
hardcopy  schemes  for  customers 
requesting  CRIS  information  for  specific 
3-digit  or  5-digit  ZIP  Code  areas  rather 
than  for  an  entire  region  or  the  nation. 

In  addition  to  the  change  described 
above,  the  Postal  Service  is  providing  a 
single  address  for  fulfillment  of  all 
customer  requests  for  CRIS  products, 
instead  of  the  existing  two  addresses  for 
different  kinds  of  requests. 

Accordingly,  although  exempt  fitjm 
the  requirements  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553  (b),  (c)) 
regarding  proposed  rulemaking  by  39 
U.S.C.  410(a),  the  Postal  Service  invites 
comments  on  the  following  proposed 
revisions  of  the  Domestic  Mail  Manual, 
which  is  incorporated  by  reference  in 
the  Federal  Register.  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART  111— GENERAL  INFORMATION 
ON  POSTAL  SERVICE 

Part  820— Classification 

In  622.1  revise  .lle(2)  to  read  as  follows: 
622.1  Eligibility 

.11    Carrier  Route  Presort  Level 

***** 

e.  Current  Scheme 


(2)  Obtaining  Schemes 
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(a)  Ordering  CRIS  Products.  Mailen 
ordering  any  of  the  CRIS  products  described 
in  (bHe)  below  may  do  so  by  sending  a 
written  request  to  the  following  address: 
CRIS,  Customer  Fulfillment  Requests, 

National  ZIP  Code  Data  Center.  Memphis, 
TN381B&-000e 

(b)  CRIS  Hordcopy  (paper)  Semi-Annual 
Updates  and  Monthly  Scheme  Changes. 
Hardcopy  paper  schemes  are  available  only 
for  specific  fr^igit  or  specific  3-dlgit  ZIP  Code 
areas.  Hardcopy  in  paper  form  is  not 
available  from  the  Postal  Service  on  a 
regional  or  national  basis.  In  the  written 
request,  mailers  must  specify  which  specific 
5-digit  or  3-digit  ZIP  Code  scheme  are 
desired. 

(c)  CRIS  National  and  Regional  Semi- 
Annual  Updates  and  Monthly  Scheme 
Microfiche  Changes.  CRIS  schemes  for  one  or 
more  postal  regions,  or  for  the  entire  United 
States  are  available  on  microfiche  (reduction 
rate  of  59x]  by  sending  a  written  request 
specifying  which  postal  regions  are  desired. 

(d)  CRIS  National  Semi-Annual  Updates 
and  Monthly  Scheme  Tape  Changes.  CRIS 
scheme  information  in  machine  sensible  form 
is  available  for  one  or  more  postal  regions,  or 
for  the  entire  United  States. 

(e)  CRIS  National  Semi-Annual  Updates 
and  Monthly  Scheme  Print  Tape  Changes. 
CRIS  scheme  information  in  machine  sensible 
(print  image]  form  is  available  on  loan  for 
one  or  more  postal  regions  or  for  the  entire 
United  States  to  allow  mailers  the  ability  to 
generate  hardcopy  (paper)  locally  if  required. 

Nots.— bi  any  CRIS  National  Scheme  Tape 
and/or  regional  or  national  print  image  tape 
request  the  mailer  must  specify  which  Postal 
Service  regions  are  desired  and  which  of  the 
following  magnetic  tape  characteristics  are 
required: 
—7  or  9  track 

—800, 1,600  or  6,250  bits  per  inch 
— ACSn  or  EBCDIC 
— If  Header/Trailer  Labels  are  desired 

(f)  Other  Methods.  Mailers  may,  under  the 
provisions  of  945.4,  request  a  copy  of  the  dty 
scheme  used  by  clerks  for  sorting  mail.  They 
may  also  request  that  the  Postal  Service  sort 
address  cards,  plates  or  stencils  by  carrier 
routes.  However,  the  mailer  is  responsible  for 
sorting  in  accordance  with  the  latest  CiUS 
scheme  provided  in  622.11e(2)(aHe).  The 
mailer  is  considered  to  have  made  a  sorting 
error  only  if  the  mail  was  not  sorted 
according  to  the  latest  CRIS  scheme. 

An  appropriate  amendment  to  39  CFR 
111.3  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 

(39  U.S.C  401.  403.  404) 

W.  Allen  Sanders, 

Associate  General  Counsel.  Office  of  General 
La  w  and  A  dministration. 

(FR  Doa  B2-12S47  Filed  S-7-82: 8:45  am] 
MUJNO  CODE  mO-II-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
(A-3-Fm.-210»-1] 

Commonwealth  of  Pennsylvania; 
Proposed  RevMon  of  the 
Pennsyhranla  State  Implementation 
Plan 

agency:  Enviroomeotal  Protection 

Agency. 

action:  Proposed  rule. 

summary:  In  this  notice,  EPA  is 
proposing  the  substitution  of  an 
expanded  ridesharing  program  in  place 
of  the  electrification  of  the  Newtown 
Branch  commuter  raU  line.  The 
Newtown  branch  project  was  originally 
submitted  as  a  transportation  control 
measure  (TCM)  in  Pennsylvania  State 
Implementation  Plan  (SIP)  under  Section 
175  of  the  Clean  Air  Act.  However, 
changes  in  the  region's  transit  priorities 
have  necessitated  the  substitution  of  an 
alternative  TCM  which  will  provide 
equivalent  air  quality  benefits.  This 
substitute  project  will  result  in 
equivalent  hydrocarbon  reductions,  and 
therefore  will  not  degrade  air  quality. 
DATE  Comments  must  be  submitted  on 
or  before  June  9. 1982. 
addresses:  Copies  of  the  proposed  SIP 
revision  and  the  accompemying  support 
documents  are  available  for  inspection 
during  normal  business  hours  at  the 
following  locations: 
U.S.  Environmental  Protection  Agency. 

Air  Programs  &  Energy  Branch,  Curtis 

Building,  6th  and  Walnut  Streets, 

Philadelphia.  Pa.  19106,  Attn:  Patricia 

Sheridan  (3AW12). 
Delaware  Valley  Regional  Planning 

Commission.  1819  J.  F.  Kennedy  Blvd.. 

Philadelphia.  Pa.  19103.  Attn:  John  J. 

Coscia. 
Pennsylvania  Department  of 

Environmental  Resources,  Bureau  of 

Air  Quality  Control.  200  North  3rd 

Street,  Harrisburg.  Pa.  17120.  Attn: 

James  K.  Hambri^t. 
Public  Information  Reference  Unit 

Room  2922.  EPA  Library.  U.S. 

Environmental  Protection  Agency.  401 

M  Street  SW.  (Waterside  Mall). 

Washington.  D.C.  20460. 

All  comments  on  the  proposed 
revision  submitted  on  or  before  June  9, 
1982  will  be  considered  and  should  be 
directed  to  Glenn  Hanson  at  the  address 
below. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Glenn  Hansoa  Chief.  Pennsylvania 
Section  (3AW11),  Air  and  Waste 
Management  Division.  U.S. 
Environmental  Protection  Agency, 


Region  m.  eth  &  Walnut  Streets.  Curtis 

Building.  Philadelphia.  Pa.  19106  (215) 

597-8173. 

SUPPLEMBITARY  MFOHMATION:  The 

proposed  changes  to  the  Pennsylvania 
SIP  were  submitted  on  December  9. 1981 
after  a  public  hearing  on  October  15. 
1981. 

On  May  20. 1980.  EPA  pubUshed  a 
conditional  approval  of  Pennsylvania's 
SIP,  which  includes  the  transportation 
element  for  the  Delaware  Valley  area. 
One  of  the  conditions  on  this  SIP  was 
that  the  Delaware  Valley  Regional 
Planning  Commission  (DVRPC),  as  lead 
agency  for  transportation/ air  quality 
planning,  must  obtain  firm  commitments 
for  the  implementation  of  the  Newtown 
Branch  electrification  project  by 
December  31, 1980,  or  obtain 
commitments  for  a  substitute  measure 
by  Jime  30, 1981.  (These  deadlines  were 
finalized  in  the  Federal  Register  notice 
of  March  19, 1981.  48  FR  17552). 

On  December  9. 1981,  Acting 
Secretary  Peter  S.  Duncan,  Pennsylvania 
Department  of  Environmental  Resources 
(DER),  submitted  a  revision  to  the 
Pennsylvania  SIP  which  substitutes  an 
expanded  ridesharing  program  in  the 
Delaware  Valley  for  the  Newtown 
branch  electrification  project  This 
substitution  became  necessary  when  the 
electrification  project  was  withdrawn 
from  the  fiscal  year  1981  Annual 
Element  of  the  Transportation 
Improvement  Han  for  the  Delaware 
Valley.  This  withdrawal  resulted  from 
changes  in  priorities  for  capital  projects 
managed  by  the  Southeastern 
Pennsylvania  Transportation  Authority. 
This  project  may  be  completed  in  the 
futtire,  but  not  soon  enough  to  satisfy 
emission  reduction  commitments  made 
in  the  1979  SIP. 

The  existing  ridesharing  program  has 
been  operating  since  1974,  and  has 
aided  in  the  initiation  of  250  vanpools 
and  3,172  carpools  during  this  time.  The 
measure  being  proposed  today  consists 
of  an  expansion  of  this  existing 
ridesharing  program.  An  expected  30 
vanpools  and  67  carpools  wrill  result 
from  this  program  expansion. 

DVRPC  has  submitted  an  adequate 
commitment  to  implement  the  expanded 
program.  This  commitment  is  the 
adoption  by  the  DVRPC  Board  of  the 
expanded  ridesharing  program  on  June 
25, 1981.  In  addition,  on  October  22, 
1981.  the  Board  adopted  a 
recommendation  that  DER  add  the 
expanded  ridesharing  program  to  the 
Early  Action  Program  of  the 
Transportation  Element  of  the 
Pennsylvania  SIP. 

EPA  has  reviewed  the  information 
submitted  by  the  State  and  is  today 
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proposing  the  approval  of  the  expanded 
ridesharing  program  as  a  satisfactory 
substitute  for  the  Newtown  Branch 
electrification  pn»|eot. 

Based  upon  the  above  evaluations,  the 
Administrator  is  proposing  to  approve 
this  revision  to  the  Pennsylvania  State 
Implementation  Plan  as  discussed  in  this 
notice. 

Tlie  pubiic  is  iuvited  to  sulmit 
comments  on  whether  these 
amendments  should  be  approved  as  a 
revision  to  the  Pennsylvania  State 
Implementation  Plan. 

The  Administrator's  decision  to 
approve  or  disapprove  the  proposed 
revision  will  be  based  upon  the 
comments  received  and  on  a 
determination  as  to  whether  they  meet 
the  requirements  of  Part  D  of  Title  I  and 
Section  110(aX2)  of  the  Clean  Air  Act. 

The  Of&ce  of  Management  and  Budget 
has  exempted  this  niie  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C  eoS(b).  the 
Administrator  has  citified  that  SIP 
approvals  do  not  have  a  st^ificant 
economic  impact  on  a  substantial 
number  of  small  entities.  See  46  FR  6709 
(January  27, 1981). 

List  of  Subjects  in  46  CFK  Part  52 

Air  pollution  control  Ozone,  &ilfur 
oxides,  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  Monoxide, 
Hydrocarbons, 

(42  U.S.C  7401-7842) 
Dated:  April  13. 1982. 

Note. — Incorporation  by  reference  of  the 
State  Iinplementabon  Plan  for  the  State  of 
Peontyivania  wa«  approved  by  the  Director 
of  the  Federal  Register  oo  July  1,  Ifltl. 
Pater  N-Ubko, 
Regional  Administrator. 

pn  Doc  I3-t2SU  POad  t-f-az: «:«  m^ 
BILLMG  CODE  »58S  W  M 


40  CFR  Part  262 

[SWH-FRL-2120-«1 

Hazarctous  Waste  I 
Systems:  ^andards  tori 
Transportefs,  OwMre  andOparators, 
Storaga  and  Oiapoaal  FacHWes; 
ExtenakMi  of  Coraaaant  Parted 


agency:  Environmental  Protection 

Agency. 

ACTION:  Extension  of  comment  period 

for  proposed  rule. 

summary:  On  March  4. 1962,  the 
Environmental  Protection  Agency,  m  a 
joint  rulemaking  with  the  Department  of 
Transportation,  proposed  a  rule  which 


would  estabGsk  a  uniform  hazardous 
waste  manifest  form  (47  FR  93S6}. 
Generators  would  be  required  to  use 
this  form  for  all  shipments  of  hazardous 
waste.  The  proposed  rule  armounced 
that  public  comments  must  be  submitted 
before  May  3. 1962.  ElPA  has  received 
several  requests  for  an  extension  to  the 
commeot  period  and  concluded  they  are 
meritorious.  Accordingly,  the  Agency  is 
extending  the  comment  period  for  an 
additional  45  days  to  June  17, 1982. 
DATE:  Comments  on  the  national 
manifest  proposed  March  4, 1982,  must 
be  received  on  or  before  June  17, 1982. 
ADDRESS:  Comments  should  be 
addressed  to  the  Docket  Clerk  (3002— 
ManifeatJ.  Office  of  Sohd  Waste  (WH- 
562),  U.S.  Environmental  Protection 
Agency.  401  M  Street  SW,  Washington, 
D.C  2046a  (202)  382-4487. 

The  public  docket  for  this  rulemaking 
is  available  in  Room  S-26a  U.S. 
Environmental  Protection  Agency,  401  M 
Street  SW,  Washington,  D.C,.  20460  and 
is  ivailabie  for  viewing  from  9:00  am  to 
4:00  pm.  Monday  through  Friday, 
excluding  holidays. 

FOR  FURTHER  INFORMATION  CONTACT 
For  technical  iofonnation  on  the 
proposal  or  oa  the  extension,  contact 
Rolf  P.  Hill.  Environmental  Protection 
Agency,  Office  of  Solid  Waste  (WH- 
563),  401  M  Street  SW,  Washii\gton.  D.C. 
20480  or  call  (202)  382-475S.  For 
adifitional  assistance,  call  the  RCRA 
Hotline  at  {800)  424-9346  (in 
Washington,  D.C.  call  382-3000). 
SUPPLEMENTARY  INFORMATION:  On 
Mardi  4, 1982,  in  a  joint  rulemaking 
effort,  tfie  Environmental  Protection 
Agency  (EPA)  and  the  Department  of 
Transportation  (DOT)  published  a  draft 
Uniform  Hazardous  Waste  Manifest 
form  and  proposed  its  required  use  by 
generators  for  the  interstate  and 
intrastate  transportation  of  hazardous 
waste. 

A  manifest  form  is  a  control  and 
transport  document  that  travels  with  the 
waste  &omlts  point  of  generation  to  its 
point  of  disposal.  Q'A's  Resource 
Conservation  and  Recovery  Act  (RCRA) 
regulations  presently  require  generators 
who  transport,  or  offer  for 
transpoztation,  hazardous  waste  for 
offsite  treatment,  storage  or  disposal  to 
prepare  a  manifest  w^iich  must 
accompany  fte  waste.  Alftiough  the 
regulations  specify  certain  required 
information  ftat  must  appear  on  the 
manifest,  there  are  no  requirements  for  a 
standard  form  to  be  used. 

Since  tl»e  RCRA  reguHitions  became 
effective,  numerous  States  have 


developed  th«r  own  BMnifest  forms 
which  meet  Federal  requirements  but 
require  additional  State  information. 
These  differing  manifest  requiieraents 
among  States  have  resulted  in  confusion 
and  compliance  difficulties  for  the 
transport  of  hazardous  waste.  EPA  and 
DOT  proposed  to  resolve  these 
diffindties  tlH<ough  a  joint  raiemaking 
effort.  EPA,  on  March  4, 1982,  proposed 
to  amend  its  regulations  to  require  the 
use  of  a  specific  mamfest  form.  DOT,  in 
a  companion  action,  proposed  to  amend 
its  Hazardous  Materials  Regulations  to 
require  that  shippers  and  carriers  of 
hazardous  waste  comply  with  EPA's 
proposed  amendments  and  to  clarify 
that,  whether  or  not  a  State  has  interim 
or  final  authorization  by  EPA,  any 
requirement  of  a  State  or  political 
subdivision  of  a  State  specifying  a 
diff««Bt  or  additional  manifest  is 
inconsistent  with  the  Hazardous 
Materials  Regulations  (47  FR  9346). 

Several  requests  to  extend  the 
comment  period  have  been  received 
from  the  regulated  community  and  a 
State  association.  One  comment 
received  by  telephone  indicated  that  the 
California  Public  Utility  Commission 
would  not  be  able  to  submit  comments 
before  the  May  3, 1982,  comment 
deadline  because  the  Commission  board 
only  meets  periodically  and  could  not 
approve  tbe  comment  submission  until 
later  in  May.  In  addition,  the  Hazardous 
Material  Advisory  Council  and  the 
Association  of  State  and  Tenitorial 
Sohd  Waste  Management  Officials 
requested  extra  time  to  enable  them  to 
work  together  on  several  of  the  complex 
issues  raised  in  the  proposed  rale. 

The  Agency  wants  to  encourage  talks 
between  the  Hazardous  Material 
Advisory  Council  (which  represent 
ineUistry)  and  the  States.  The  comments 
and  su^estions  which  re&ult  from  these 
talks  should  enable  EPA  and  DOT  to 
develop  a  manifest  farm  which  better 
accommodates  the  views  of  the 
regalatBd  oomnmiaty  and  the  States. 
The  Agency  is  therefore  extending  the 
comment  period  for  an  additional  45 
days.  EPA  will  accept  comments  on  the 
proposed  rule  oo  ar  before  June  17, 1982. 
(The  DOT  is  also  ejUendiog  its  comment 
period  until  June  17,  lfl82.J 

Dated:  May  2. 19eZ 

RiU  Lavelle, 

AseJstaoi  Adtniiiistratar.far  the  Office  ofSmlid 
Waste  and  Emergencf  Beapaaam. 

(FR  Ddc  82-12584  Filed  ^-7~aa:.  «:45  aaj 
BILLINQ  CODE  65CO-SO-M 


Federal  Register  /  Vol.  47.  No.  90  /  Monday.  May  10,  1982  /  Proposed  Rules 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Subtitle  A  and  Subtitle  B 

Wildlife  Program  Policy  Statement; 
Availability  for  Review  and  Comment 

agency:  Bureau  of  Land  Management 
Interior. 

ACTION:  Notice  of  draft  wildlife  program 
policy  statement;  availability  for  review 
and  comment. 

summary:  The  Bureau  of  Land 
Management  proposes  to  publish  its 
basic  policies  for  managing  and 
safeguarding  wildlife  resources  on  the 
public  lands.  This  statement  provides  an 
overview  of  existing  Bureau  policies, 
priorities,  and  philosophies  concerning 
management  of  wildlife  resources.  It 
also  addresses  how  wildlife  is 
integrated  with  other  multiple  uses.  This 
statement  is  being  developed  to  enhance 
public  understanding  of  the  Bureau's 
wildlife  program  since  most  people  are 
unfamiliar  with  our  internal  policy 
Manual  Sections  and  materials.  To 
summarize,  the  statement  outlines  the 
magnitude  of  the  Bureau's  wildlife 
responsibilities;  empha8i2es  the  need  for 
open  communication  and  partnership 
with  the  States,  adjoining  landowners, 
and  other  interests;  outlines  key 
program  goals  and  policies;  and 
provides  information  on  resolving 
conflicts  among  resource  uses  and  on 
program  priorities. 

date:  Comments  must  be  received  on  or 
before  June  30, 1982. 

ADDRESS:  Copies  are  available  from: 
Director  (240),  Bureau  of  Land 
Management,  1800  C  Streets.  NW., 
Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

J.  David  Almand.  Assistant  Chief, 
Division  of  Wildlife  (240),  Bureau  of 
Land  Management,  18th  and  C  Streets, 
NW.,  Washington,  D.C.  20240,  202-653- 
9202. 

SUPPLEMENTARY  INFORMATION:  This 
draft  policy  statement  is  part  of  the 
Bureau's  continuing  efforts  to  inform  the 
public  of  its  programs  and  to  secure  the 
beneflt  of  public  views  and  comment. 
The  Bureau  is  charged  by  legislation, 
including  the  Federal  Land  Policy  and 
Management  Act,  the  Sikes  Act,  as 
amended,  and  the  Endangered  Species 
Act — to  name  a  few — with  protection 
and  enhancement  of  wildlife  resources 
on  the  public  lands.  The  Federal  Land 
Policy  and  Management  Act,  for 
example,  directs  that  wildlife  is  one  of 
the  seven  principal  or  major  uses  of  the 
public  lands. 


In  managing  tvildlife  resources  on  the 
public  lands,  the  Bureau  works  in 
partnership  with  the  States  who  are 
responsible  for  the  management  of 
resident  wildlife  species.  This 
partnership  is  evidenced  by  long- 
standing  formal  agreements  with  each  of 
the  Western  States  and  a  few  in  the  East 
where  the  Bureau  administers  land.  On- 
the-ground  cooperation  is  typified  by 
over  200  habitat  management  plans, 
encompassing  over  30  million  acres.  We 
view  this  continuing  cooperation  with 
the  States  and  others  as  vital  to  the  cost- 
effective  and  efficient  management  of 
wildlife  resources. 

The  Bureau  is  also  striving  to  integrate 
wildlife  in  other  Bureau  programs  and 
activities  such  as  livestock  grazing, 
mining  and  mineral  development,  timber 
management,  and  other  such  resource 
programs.  Through  such  efforts,  millioiu 
of  additional  acres  of  public  land  are 
being  protected  or  managed  in  varying 
degrees  for  wdldlife.  This  multiple-use/ 
sustained-yield  approach  will  be 
continued  to  the  maximum  extent 
practical. 

Important  wildlife  habitats  and 
management  opportunities  will  be 
identified  during  the  land-use  planning 
process.  Management  decisions  made 
subsequent  to  planning  will  fully 
consider  wildlife  needs  and 
opportxmities.  Public  involvement  in  all 
phases  of  the  program  will  continue  to 
be  encouraged  to  make  full  use  of  the 
interest,  knowledge,  and  experience  of 
others  interested  in  sound  and  proper 
management  of  wildlife  and  its  habitat 
and  for  other  multiple  uses  on  a 
sustained-yield  basis. 

Copies  of  the  draft  wildlife  program 
policy  statement  are  available  from  the 
Director  (240),  Bureau  of  Land 
Management,  U.S.  Department  of  the 
Interior,  18th  and  C  Streets,  NW.. 
Washington,  D.C.  20240. 

Dated:  May  4. 1982. 
Robert  F.  Burford, 

Director,  Bureau  of  Land  Management. 

(FR  Doc.  B2-12701  Filed  5-7-82:  8:45  am] 
BILUNG  CODE  4310-M-M 


43  CFR  Part  2820 

Roads  and  Highways;  Revocation  of 
Regulations  Concerning  Roads  and 
Highways 

agency:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Proposed  rulemaking. 

summary:  This  proposed  rulemaking 

would  revoke  the  existing  regulations 
concerning  the  granting  of  rights-of-way 
to  State  agencies  by  the  Bureau  of  Land 


Management  in  coordination  with  the 
Federal  Highway  Administration.  Iliese 
regulations  are  burdensome, 
counterproductive  and  are  no  longer 
needed.  They  will  be  replaced  with  a 
Memorandum  of  Understanding 
between  the  Department  of  the  Interior 
and  the  Department  of  Transportation 
as  authorized  by  section  307  of  the 
Federal  Land  Policy  and  Management 
Act 

date:  Comments  should  be  submitted 
by  June  9, 1982. 

ADDRESS:  Comments  should  be  sent  to: 
Director  (140),  Bureau  of  Land 
Management  1800  C  Street  NW., 
Washington,  D.C.  20240. 

Comments  will  be  available  for  public 
inspection  in  Room  5555  of  the  above 
address  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.),  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leon  Kabat  (202)  343-5441. 

SUPPLEMENTARY  INFORMATION:  Sections 
107(d)  and  317  of  title  23  of  the  United 
States  Code  provide  for  appropriation  of 
lands  by  the  Secretary  of  Transportation 
from  the  Secretary  administering 
Federal  lands  which  are  desired  for  use 
in  connection  with  the  Federal-aid 
highway  program.  The  law  sets  out  the 
procedures  to  be  followed  in  the 
coordination  between  the  Department  of 
Transportation  and  other  agencies  in 
determining  whether  designated  lands 
are  or  are  not  available  for 
appropriation  for  the  Federal-aid 
highway  program.  This  coordination  can 
be  carried  forward  without  regulations. 
This  is  especially  true  with  regard  to 
lands  under  the  jurisdiction  of  the 
Bureau  of  Land  Management  because 
section  307  of  the  Federal  Land  Policy 
and  Management  Act  of  1978  (43  U.S.C. 
1737)  authorizes  the  use  of  a 
Memorandum  of  Understanding  as  an 
appropriate  tool  for  the  management 
protection,  development  and  sale  of 
public  lands.  The  Memorandum  of 
Understanding  will  provide  adequate 
protection  of  any  public  lands  under  the 
jurisdiction  of  the  Bureau  of  Land 
Management  that  might  be  needed  for 
the  Federal-aid  highway  program,  while 
at  the  same  time  reducing  the  complex 
and  time-consuming  application  and 
granting  process  now  imposed  on  the 
States  by  the  Bureau  of  Land 
Management  under  the  regulations  in  43 
CFR  Part  2820. 

Action  is  now  progressing  on  the 
completion  of  a  Memorandum  of 
Understanding  that  will  be  the  basis  of 
an  on-going  program  of  providing 
available  public  lands  imder  the 
jurisdiction  of  the  Bureau  of  Land 
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Management  for  dw  Federal-aid 
highway  program. 

The  principal  au^or  of  tfai«  proposed 
rulemaking  is  Leon  ICabat,  Division  of 
Rights-of-Way,  assisted  by  the  staff  of 
the  Office  of  Legislation  and  Regulatory 
Management,  Bureau  of  Land 
Management. 

It  is  hereby  determined  Aat  this 
rulemaking  does  not  constittrte  a  major 
Federal  action  significantly  affecting  the 
quaHty  of  the  hranan  environment  and 
that  no  detailed  statement  puraiiant  to 
section  102(2}Cj  of  the  National 


Enviraancfltel  Policy  Act  (rf  1)B60  (42 
U.S.C.  4332(2M<^H  »  requB-ed. 

The  Departnent  of  the  faiti«ior  has 
detemined  that  this  docmnent  is  not  a 
major  rule  vnder  Executive  Order  12291 
and  win  not  have  a  significant  ecoaonuc 
eHect  on  a  sidMtaiitiai  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  {5  U.S.C  «1  et  seq.) 

Under  tl»e  atrthority  of  sections  lOTfd] 
and  317  of  TWe  28  of  the  United  States 
Code  (7?  Stal.  885, 892,  9181  and  section 
307  of  the  Federal  Land  Pt^icy  and 
Management  Act  of  1978  (43  U.S.C. 


1737),  it  is  propoaed  to  anend  Group 
2800,  Subchapter  B,  Chapter  II  of  Title  43 
of  the  Code  of  i^edezii  Resulatkins,  as 
set  forth  below: 

PART  2820— ROADS  AND  HIGHWAYS 
[REMOVED] 

Part  2820  is  removed  in  its  entirety. 

Dated:  March  24, 1982. 
Garrey  E.  Camithets, 

Assistant  Secretary  4)f  the  laiarJor. 

(FR  Doc  82-12621  Filed  5-7-82;  8:4S  aiq| 
BKIINQ  lUA  4310-W4i 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  tttan  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  ailings,  delegations  of 
autt>ority.   Wing  of  petitiorw  and 
applications  and  agency  statements  of 
organization  and  functens  are  examples 
of  documents  appearing  in  this  section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Agreement  With  National  Park  Service 
(Department  of  ttie  Interior)  Regarding 
ttie  Lease  and  Excttange  of  Historic 
Properties 

agency:  Advisory  Council  on  Historic 

Preservatioa. 

action:  Notice. 

summary:  This  notice  provides 
information  about  and  invites  comments 
on  a  proposed  Programmatic 
Memorandum  of  Agreement  providing 
for  the  protection  of  historic  and  cultural 
properties  that  may  be  affected  by 
leasing  or  exchange  authorized  pursuant 
to  the  National  Historic  Preservation 
Act  of  1986  fNHPA). 
DATE:  Comments  must  be  submitted  on 
or  before  June  9. 1962. 
ADDRESS:  Executive  Director,  Advisory 
Council  on  Historic  Preservation.  1522  K 
Street  NW..  Washington.  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Thomas  F.  King.  Director.  Office  of 
Cultural  Resource  Preservatioa 
Advisory  Coancil  on  Historic 
Preservation.  1522  K  Street  NW.. 
Washingtoo.  DC  20005.  telephone  202- 
254-3974. 

SUPH  rMfHTARY  INPOflMATMMC  The 

Council  proposes  to  execute  a 
PrograBomatic  Memorandum  of 
Agreement  pursuant  to  §  800.8  of  its 
regulations  "Protection  of  Historic  and 
Cultural  Properties"  (36  CFR  Part  800). 
with  the  National  Park  Service. 
Department  of  the  Interior,  and  the 
National  Conference  of  State  Historic 
Pres«vation  Officers  coocemiog  the 
leasing  and  exchanges  of  historic  and 
cultural  properties  authorized  in 
accordaooe  Mrith  Section  111  of  the 
National  Historic  Preservation  Act  of 
1966.  The  proposed  Programmatic 
Memorandum  of  Agreement  will 
establish  standards  for  identifying 
properties  eligible  for  leasing  or 


exchange  and  guidelines  for  treatment 
of  historic  properties  to  meet  the 
requirements  of  Section  108  of  the 
NHPA  (18  U.SC  470(f)). 

The  intent  of  this  Agreement  is  to 
protect  historic  properties  and  to  reduce 
the  time  and  expense  of  treating  historic 
properties  as  opportunities  arise  for 
their  leasing  or  exchange.  Interested 
parties  are  encouraged  to  obtain  a  copy 
of  the  proposed  Programmatic 
Memorandum  of  Agreement  from  the 
Council  and  submit  comments. 

Dated-  May  4. 1982. 
Robert  R.  Garvey.  Jr., 

Executive  Director. 

[FR  Doc.  8Z-12iM  Filed  S-7-a2: 8:46  mb| 
BlUJKfQ  CODE  431»-10-« 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Brookhaven  National  Laboratory; 
DecMon  on  Application  for  Otity-Free 
Entry  of  Scientific  Article 

The  following  is  a  decision  on  an 
application  for  duty-free  entry  of  a 
scientific  article  pursuant  to  Section  6(c) 
of  the  Educational.  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Public  Law  8»-651.  80  StaL  897) 
and  the  regulations  issued  thereunder  as 
amended  (15  CFR  Part  301). 

A  copy  of  the  record  pertaining  to  this 
decision  is  availaUe  for  public  review 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  20Q7  of  the  Department  of 
Commerce  Btiilding.  14th  and 
Constitutioa  Avenue.  N.W..  Washington. 
D.a  2023a 

Docket  No.  81-00358.  Applicant 
Brookhaven  National  Laboratory.  ^ 
Upton,  New  York  11973.  Article:  Ultra 
High  Vacuum  Sample  Mtinipulator. 
Manufacturer  VG  Scientific.  United 
Kingdom.  Intended  ose  of  article:  See 
Notice  on  page  48279  in  the  Federal 
Register  of  October  1, 1981. 

Comments:  No  comments  have  been 
received  with  respect  to  this  apphcation. 
Decision:  Application  approvmi  No 
instrument  or  ai^>aratus  of  equivalent 
scientific  value  to  the  foreign  article,  for 
such  purposes  as  this  article  is  intended 
to  be  used,  is  being  manufactured  in  the 
United  States.  Reasoos:  This  application 
is  a  resubmission  of  Docket  No.  81- 
00127.  which  was  denied  without 
prejudice  to  resubmission  for 
informational  deficiencies  (July  14. 


1981).  The  foreign  article  provides  for  a 
Z  shift  of  150  mm.  The  National  JBureau 
of  Standardfl  advises  in  its 
memorandum  dated  February  17, 1982 
that  (1)  the  capability  of  the  foreign 
article  described  above  is  pertinent  to 
the  appUcant  s  intended  purpose  and  (2) 
it  knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  article  for  the  applicant's 
intended  use. 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  die  foreign 
article,  for  such  purposes  as  this  article 
is  intended  to  be  used,  which  is  being 
manufactured  in  the  United  States. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Pree 
Educational  and  Sdentific  Mateiiais) 
Frank  W.  Creel. 

Acting  Director,  Statutory  Import  Programs 
Staff. 

|FR  Doo  82-126«5  Filed  5-7-82: 8:45  am] 
BIUJNQ  CODE  3S10-2S-M 


Brooktiaven  National  Lat>oratory; 
Decision  on  Application  for  Outy-Free 
Entry  of  Scientific  Article 

The  following  is  a  decision  on  an 
application  for  duty-free  entry  of  a 
scientific  article  pursuant  to  Section  6(c) 
of  the  Educational,  Scientific  and 
Cultural  Materials  Importation  Act  of 
1966  (Public  Law  80-651.  80  StaL  887) 
and  the  regulations  issued  thereunder  at 
amended  (15  CFR  Part  301). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  pubhc  review 
between  8:30  a.m.  and  5  pm  in  Room 
2097  of  the  Department  of  Commerce 
Building.  14th  and  Constitution  Avenue. 
N.W..  Washington,  D.C  2023a 

Docket  No.  81-00292.  Appbcant 
Brookhaven  National  Laboratory. 
Upton.  NY  11973.  Article:  Electron 
Spectrometer  used  in  ADES  400  System. 
Manufacturer;  V.G.  Scientific 
Instruments,  United  Kingdom.  Intended 
use  of  article:  See  Notice  on  page  48279 
in  the  Federal  Regjstar  of  October  1. 
1981. 

Comments:  No  comments  have  been 
received  with  respect  to  this  application. 
Decision:  Application  approveid.  No 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foro^  article,  for 
such  purposes  as  this  article  is  intended 
to  be  used,  is  being  manufactured  in  the 
United  States.  Reasons:  fliis  appUcaticm 
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is  a  resubmission  of  Docket  No.  81- 
00121  which  was  denied  without 
prejudice  to  resubmission  for 
informational  deBciencies  (April  7, 
1981).  The  foreign  article  is  an  accessory 
which,  with  its  compact  size  and 
moimtability  on  a  goniometer,  permits 
angle  resolved  photoemission  studies 
within  an  existing  vacuum  chcmiber.  The 
National  Bureau  of  Standards  advises  in 
its  memorandum  dated  February  16, 
1982  that  (1)  the  capabilities  of  the 
foreign  article  describe^d  above  are 
pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  article  for 
the  applicant's  intended  use.  , 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
article,  for  such  purposes  as  this  article 
is  intended  to  be  used,  which  is  being 
manufactured  in  the  United  States. 
Frank  W.  Creel, 

Acting  Director,  Statutory  Import  Programs 
Staff. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Pree 
Educational  and  Scientific  Materials.) 

(FK  Doc  82'12e4«  Filed  i-7-eZ:  8:45  am] 
BILUNO  COOE  3S10-2S-M 


Final  Affirmative  Countervailing  Duty 
Determination;  Ceramic  Tile  From 
Mexico  and  Countervailing  Duty  Order 

aqency:  International  Trade 
Administration,  Commerce. 
ACTION:  Final  affirmative  cotmtervailing 
duty  determinatiorl  and  countervailing 
duty  order. 

summary:  We  have  determined  that  the 
government  of  Mexico  is  providing  its 
manufacturers,  producers,  and  exporters 
of  ceramic  tile  with  benefits  that  are 
boimties  or  grants  within  the  meaning  of 
the  countervailing  duty  law.  Future 
imports  of  this  mechandise  will  be 
subject  to  the  assessment  of 
countervailing  duties. 
EFFECTIVE  DATE:  May  10, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Martin,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Streeet  and 
Constitution  Avenue.  N.W.,  Washington, 
D.C.  20230,  telephone  (202)  377-1279. 
SUPPLEMENTARY  INFORMATION: 

Final  Determination 

Based  upon  oiu*  investigation  and  in 
accordance  with  section  705(a)  of  the 
Tariff  Act  of  1930  ("the  Act"),  we  have 
determined  that  the  government  of 
Mexico  provides  its  manufacturers. 


producers,  and  exporters  of  ceramic  tile 
certain  benefits  that  are  bounties  or 
grants  within  the  meaning  of  section  303 
of  the  Act.  We  have  determined  the  net 
subsidy  to  be  15.84  percent  of  the  f.o.b. 
value  of  the  imported  merchandise. 

Case  History 

On  October  5, 1981,  we  received  a  • 
countervailing  duty  petition  finm 
counsel  for  the  Tile  Council  of  America, 
Inc.,  alleging  that  the  government  of 
Mexico  is  providing  bounties  or  grants 
to  its  producers  and  exporters  of 
ceramic  tile.  After  reviewing  the  petition 
we  initiated  an  investigation  on  October 
26, 1981  (46  FR  53738). 

On  November  2, 1981,  we  presented  a 
questionnaire  to  the  government  of 
Mexico,  at  its  embassy  in  Washington, 
D.C.  and  requested  a  response.  We 
determined  that  the  case  was 
extraordinarily  complicated.  On 
December  15, 1981,  we  published  a 
notice  of  postponement  of  the 
preliminary  countervailing  duty 
determination  (48  FR  61160).  We 
presented  a  supplementary 
questionnaire  to  the  government  of 
Mexico  on  December  29, 1981,  and 
requested  a  response.  The  government 
of  Mexico  provided  a  response  to  each 
of  the  questionnaires. 

Counsel  on  behalf  of  Jesus  Garza 
Arocha  ("Arocha"),  a  manufacturer  and 
exporter  of  ceramic  tile  in  Mexico, 
requested  exclusion  from  any 
preUminary  or  final  determination.  The 
reason  cited  for  the  request  for 
exclusion  was  that  Arocha  has  not 
applied  for  or  received  benefits  under 
the  CEDI  and  CEPROFI  programs  and. 
although  it  received  FOMEX  benefits 
during  six  months  of  1980,  it  has  not 
applied  for  them  since  and  will  not 
apply  for  or  receive  them  in  the  futiire. 
On  January  29, 1982,  the  government  of 
Mexico  submitted  information  that 
Arocha  has  never  requested  or  received 
benefits  under  the  CEDI  or  CEPROFI 
programs,  and  that  Arocha  has  received 
loans  during  the  first  seven  months  of 
1980  but  has  not  requested  or  received 
any  other  loan  firom  FOMEX. 

The  Department  of  Commerce  ("the 
Department")  pubUshed  a  notice  in  the 
Federal  Register  (47  FR  7866)  on 
February  23, 1982,  of  its  preliminary 
affirmative  countervailing  duty 
determination.  It  stated  that  we  had 
preliminarily  determined  that  the 
government  of  Mexico  is  providing  its 
manufactiirers,  producers,  and  exporters 
of  ceramic  tile  with  benefits  that  are 
bounties  or  grants  within  the  meaning  of 
the  cotmtervailing  duty  law.  We 
estimated  the  net  subsidy  to  be  17.36 
percent  of  the  f.o.b.  value  of  the 
imported  merchandise,  and  directed  the 


U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries,  or  warehouse 
withdrawals  for  consimiption,  of  this 
merchandise  and  to  require  a  cash 
deposit,  bond  or  other  security  in  an 
amoimt  equal  to  the  estimated  net 
subsidy. 

On  March  10-18, 1982,  Department 
personnel  verified  in  Mexico  the 
government  of  Mexico's  response  to  our 
questionnaires.  We  also  verified  that 
Arocha  has  not  applied  for  or  received 
CEDI  and  CEPROFI  benefits  and  has  not 
received  FOMEX  loans  since  1980. 
Accordingly,  on  April  1, 1982.  we 
notified  the  U.S.  Customs  Service  to 
reduce  the  countervailing  duty  deposit 
rate  for  imports  of  ceramic  tile  produced 
and  exported  by  Arocha  to  a  zero  rate. 

Scope  of  Investigation 

The  merchandise  included  in  this 
investigation  is  ceramic  tile,  including 
non-mosaic,  glazed  and  unglazed 
ceramic  floor  and  wall  tile.  It  is 
currently  classified  under  items  nimibers 
532.24  and  532.27  of  the  Tariff  Schedules 
of  the  United  States.  Section  303  of  the 
Act  applies  to  this  investigation  because 
Mexico  is  not  a  "country  under  the 
Agreement"  within  the  meaning  of 
section  701(b)  of  the  Act.  Under  the 
applicable  law,  no  injiuy  determination 
is  required. 

Programs  Under  Investigadon 

We  have  determined  that  the 
government  of  Mexico  is  providing 
boimties  or  grants  to  its  manufacturers, 
producers,  and  exporters  of  ceramic  tile 
under  three  programs:  CEDI,  CEPROFI 
and  FOMEX. 

The  CEDI 

The  Certificado  de  Devolucion  de 
Impuesto  ("CEDI")  is  a  tax  certificate 
issued  by  the  government  of  Mexico  in 
an  amount  equal  to  a  percentage  of  the 
f.o.b.  value  of  the  exported  merchandise 
or,  if  national  insurance  and 
transportation  are  utilized,  a  percentage 
of  the  c.i.f.  value  of  the  exported 
product.  The  Secretary  of  Commerce  of 
Mexico  is  responsible  for  setting  the 
CEDI  rate,  which  is  not  published;  it  is  a 
percentage  of  the  value  of  the  product. 
Beginning  December  1, 1980,  the  CEDI 
rate  for  ceramic  tile  was  raised  from  5 
percent  to  10  percent  of  the  f.o.b.  value. 
Based  upon  the  government  of  Mexico's 
responses  to  our  questionnaires  and  our 
verification  of  those  responses  we  have 
found  that  the  current  rate  for  exports  of 
ceramic  tile  is  10  percent  of  the  f.o.b. 
value.  We  verified  that  generally  all 
ceramic  tile  producers  who  properly 
apply  for  a  10  percent  CEDI  certificate 
on  their  tile  exports  receive  it.  Exporters 
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are  required  to  apply  for  each  CEDI  by 
providing  to  the  Ministry  of  Commerce 
("SECOM")  documentation  with  respect 
to  each  individual  shipment  of 
qualifying  exports.  SECOM  processes 
the  application  and,  on  approval, 
instructs  the  Ministry  of  Treasury 
("TESORERIA")  to  issue  the  CEDFs  in 
the  amount  specified.  The  CEDFs  are 
non-transferable  and  may  be  applied 
against  a  wide  range  of  federal  tax 
liabilities  (including  payroll  taxes,  value 
added  taxes,  federal  income  taxes,  and 
import  duties)  over  a  period  of  five 
years  from  the  date  of  issuance. 

In  genera],  when  a  subsidy  program 
contains  carry-over  provisions,  we 
calculate  the  benefit  based  on  the  value 
of  the  entire  oatstanding  balance. 
However,  where:  (1)  the  amount  of  the 
benefit  is  known  or  easily  foreseeable  at 
the  time  of  export;  (2)  the  benefits  may 
be  used  at  once,  both  in  the  legal  sense 
(the  CEDI  program  does  not  require 
delay  in  using  the  credits)  and  the 
practical  sense  (the  certificates  may  be 
used  for  a  wide  range  of  taxes, 
including  several  which  must  be  paid 
even  by  a  firm  not  earning  a  profit);  and 
(3)  our  investigation  reveals  that  the 
credits  are  almost  always  utilized  as 
soon  as  they  become  available  rather 
than  carried  forward,  then  the  amount  of 
countervailable  benefits  utilized  in  a 
particular  year  may  be  considered 
equivalent  to  the  value  of  credits  made 
available  during  that  year.  Under  these 
circumstances,  the  CEDI  may  be  treated 
as  the  equivalent  of  a  direct  cash  grant 
which  is  countervailable  in  full  in  the 
amount  of  10  percent  of  the  f.o.b.  value 
of  the  exported  merchandise. 

Issue       1 1 

Counsel  For  certain  ceramic  tile 
exporters  argue  that  the  CEDI  is  not 
countervailable  in  full  since:  (a)  Not  ail 
exporters  make  application  for,  and  thus 
do  not  receive  the  CEDL  and  (b)  the 
CEDrs  are  not  necessarily  utilized  in  the 
same  period  in  which  the  shipment  was 
exported,  this  reducing  the  value  of  the 
ad  valorem  benefit  in  situations  of  rising 
exports.  Coonsel  argues  tfiat  because 
receipt  and  utilization  experience  varies 
by  eadi  firm,  the  actual  benefit  amounts 
to  less  than  the  nominal  CEDI  rate 
allowed,  and  the  Department  should 
instead  aikxate  total  CEDI  benefits 
received  during  a  specific  period  of  time 
over  total  eaqxirts  to  the  United  States 
during  the  same  period. 

Counsel  cites  I/idustriaJ  Fasteners 
Group.  Amarican  Importers  Association 
v.  United  Stateg—C±T.  — .  Slip.  Op.  82- 
13,  February  11, 1982.  wherein  the  court 
held  that  any  estimate  of  the  tax 
benefits  allowed  by  the  government  of 
India  to  exporters  as  a  whole  must  take 


into  account  inter  alia,  the  fact  that 
certain  exporters  neither  filed  for  nor 
received  any  or  all  tax  benefits  under 
the  program.  Counsel  argues  that  if  the 
Department  uses  an  industry-wide  rate, 
the  exports  for  which  the  firms  do  not 
make  an  application  for  a  CEDI  must  be 
factored  into  the  calculation  to  reflect 
the  rate  of  beneifl  received  by  the 
industry  as  a  whole.  Counsel  also  cites 
the  %'azilian  countervailing  duty  cases 
wherein  the  Department  allocated  the 
benefits  earned  over  exports  made 
during  the  period  in  which  the  tax 
credits  were  utilized  (i.e.,  in  the  period 
following  the  fiscal  year  in  which  the 
tax  credits  were  earned). 

DOC  Position 

If  we  were  to  calculate  one 
countervailing  duty  rate  on  the  CEDI 
progrtun  by  using  an  average  receipt  or 
utilization  rate  (i.e.,  less  then  10 
percent),  we  would  be  applying  a 
countervailing  duty  to  firms  which 
receive  no  benefit  and  applying  an 
average  rate  (Le.,  less  then  10  percent) 
to  firms  which  receive  the  full  10  percent 
CEDI.  Since  all  firms  can  receive  the  10 
percent  CEDI  upon  approval  of  their 
application,  we  will  apply  a  10  percent 
countervailing  duty  to  the  CEDI 
program,  and  we  will  provide  for  a 
certification  process  that  will  allow  an 
adjustment  to  the  duty  deposit  rate  to 
zero  for  firms  certified  and  verified  as 
not  applying  for  the  countervailable 
benefits. 

Onr  verification  of  the  government  of 
Mexico's  responses  revealed  that  CEDI 
applicants  utilize  the  certificates  for 
pajonwit  of  a  wide  variety  of  taxes 
within  a  relatively  short  time  after 
receipt  The  primary  reason  that  certain 
companies  utilized  certificates  to  pay 
taxes  at  a  rate  lower  then  10  percent  of 
exporte  in  loeo  and  1981  was  that  the 
companies'  exports  have  been 
increasing.  If  exports  of  ceramic  tile 
from  Mexico  were  to  decrease,  then 
CEDI  applicants  could  utilize  die 
certificates  at  a  rate  greater  than  10 
percent  of  exports.  In  addition,  it  was 
demonstrated  during  the  verification 
that  there  may  be  short  delays  from  the 
time  of  application  for  CEDI  to  the  time 
individual  finns  receive  the  CEDI 
certificates,  but  such  delays  do  not 
constitute  die  basis  for  an  offset  under 
our  law. 

The  Department  believes  that  the 
facts  in  Indian  Fasteners  and  Brazilian 
countervailing  duty  cases  are  not 
directly  comparable  to  the  facts  in  this 
case,  and  that  those  decisions  do  not 
have  direct  bearing  on  this 
determination.  In  contrast  to  the  Indian 
tax  deduction  program,  the  actual  CEDI 
benefit  allowed  and  received  is  the 


same  since  the  CEDI  is  consistently 
granted  as  a  fixed  proportion  of  the 
f.o.b.  value  of  each  export  shipment  The 
Department  has  also  allowed  imports 
from  those  exporters  who  are  properly 
certified  and  verified  as  not  applying  for 
any  subsidy  to  be  exempt  from  the 
posting  of  any  duty  deposits. 
Furthermore,  the  controlling  factor  in  the 
Department's  decision  in  the  Brazilian 
cases  is  that  the  value  of  the  firm's  tax 
credit  is  based  on  the  ratio  of  its  annual 
exports  to  its  total  annual  revenues,  and 
utilization  is  dependent  upon  the  federal 
income  tax  liability  of  the  firm  in  that 
given  year.  ThMe  is  no  provision  for 
carrying  forward  any  unused  portion  of 
the  firm's  tax  credit  Under  these 
conditions,  the  Brazilian  exporters  do 
not  know  the  amount  of  benefit  if  any  at 
all.  until  the  end  of  their  fiscal  year. 
Mexican  tile  exporters,  however,  not 
only  know  the  full  value  of  the  benefit 
from  the  start,  but  they  have 
demonstrated  that  they  use  the  full  face 
value  of  the  certificate  in  a  short  period 
of  time. 

Issue 

Counsel  for  the  respondents  also 
argued  that  if  the  Department  declined 
to  calculate  a  single  rate  for  the  entire 
industry  in  the  manner  outlined  by 
counsel  above,  the  Department  should 
calculate  company-specific  rates  or  a 
weighted  average  utilization  rate  for  the 
two  largest  exporters. 

DOC  Position 

It  is  the  longstanding  practice  of  the 
Department  to  set  country-wide 
countervailing  duty  rates  where  at  all 
possible.  The  Department  believes  that 
be  setting  a  zero  duty  deposit  rate  for 
imports  irom  firms  properly  certified 
and  verified  as  not  applying  for 
subsidies,  it  has  adequately  protected 
against  the  assessment  of  duties  where 
clearly  no  benefits  have  been  bestowed. 

The  Department  has  determined  that 
the  government  of  Mexico  is  providing 
bounties  or  grants  to  its  manufacturers, 
producers,  and  exporters  of  ceramic  tile 
under  the  CEDI  program  in  the  amount 
of  10  percent  of  the  f.o.b.  vahie.  In 
calculating  the  value  of  the 
countervailable  benefit  attributable  to 
the  CEDI,  the  Department  determines 
that  the  benefit  is  the  nominal  rate 
granted  on  each  shipment  of  the  subject 
merchandise  (i.e.,  10  percent  of  the  f.o.b. 
value  of  ceramic  tiles).  For  those  firms 
which  are  properly  certified  by  the 
government  of  Mexico  as  not  applying 
for  any  subsidies  whatsoever,  upon 
proper  verification  the  duty  deposit  rate 
may  be  reduced  to  zero  percent 
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The  CEPROFI  Program 

In  1979,  the  government  of  Mexico 
introduced  a  four-year  National 
Industrial  Development  Plan  ("NIDP") 
which  spells  out  broad  economic  goals 
for  the  country.  Tax  credits,  which  are 
called  Certificates  of  Fiscal  Promotion 
("CEPROFI").  are  used  to  increase 
employment  and  to  promote  the  NIDP 
goals,  which  include  the  promotion  of 
regional  decentralization,  industrial 
investment,  and  small  and  medium  sized 
firms. 

CEPROFI  certificates  are  similar  to 
CEDI  certificates;  both  are  non- 
transferable tax  certificates  of  a  set 
value  which  may  be  used  for  a  five-year 
period  to  pay  federal  taxes.  CEPROFI 
certificates  are  granted  for  carrying  out 
invetments  in  "priority"  industrial 
activities.  The  amount  of  the  CEPROFI 
is  based  upon  the  location  of  the 
activity,  the  number  of  jobs  generated, 
the  value  of  the  investments  in  new 
plants  and  equipment,  or  the  amount  of 
purchase  of  capital  goods  produced  in 
Mexico. 

We  found  that  CEPROFI's  granted 
with  respect  to  ceramic  tile 
manufacturers  were  intended  to 
encourage  industrial  development  in 
specific  regions  in  Mexico.  The 
Department  has  consistently  held  that 
regional  development  benefits  are 
coimtervailable.  We,  therefore,  have 
determined  that  the  CEPROFI's  granted 
in  this  case  are  domestic  subsidies. 

The  Department  notes  that  the 
promotion  of  exports  is  included  in  the 
extensive  list  of  NIDP  goals  and  the 
objectives  listed  in  the  preamble  to  the 
CEPROFI  decree.  The  Department  may 
in  other  instances  determine  that  the 
CEPROFI's  serve  as  export  subsidies. 
However,  in  this  particular  case,  the 
Department  did  not  find  significant 
evidence  to  indicate  that  the  CEPROFI's 
granted  to  the  ceramic  tile 
manufacturers  was  for  the  primary 
purpose  of  promoting  exports.  The 
ceramic  tile  manufacturers  have  a  large 
home  market  for  their  products  and  are 
not  geographically  concentrated  along 
the  border  or  port  areas.  A  CEPROFI 
such  as  this  may  be  expected  to  benefit 
the  entire  production  of  the  firm  and  not 
exports  alone. 

The  Department  has  determined  that 
the  government  of  Mexico  is  providing 
bounties  or  grants  to  its  manufacturers, 
producers,  and  exporters  of  ceramic  tile 
under  the  CEPROFI  program.  We  have 
allocated  the  countervailable  CEPROFI 
benefits  received  in  the  first  nine 
months  of  1981  over  the  total  production 
of  tile  produced  during  that  period, 
which  results  in  a  net  subsidy  of  .09 
percent  ad  valorem. 


FreferiMitial  Financing  Programs 

The  Fund  for  the  Promotion  of  Exports 
of  Mexican  Manufactured  Products 
("FOMEX")  is  a  trust  established  by  the 
Government  of  Mexico  to  promote  the 
manufacture  and  sale  of  exported 
products.  The  fund  is  administered  by 
the  Mexican  Treasury  Department,  with 
the  Bank  of  Mexico  (Mexico's  central  . 
bank)  acting  as  the  trustee.  The  Bank  of 
Mexico  administers  the  financing  of 
FOMEX  loans  through  financial 
institutions.  The  financial  institutions 
establish  contracts  for  lines  of  credit 
with  manufacturers  and  exporters  of 
ceramic  tile. 

We  found  that  FOMEX  loans  are 
available  at  preferential  rates  to 
producers,  manufacturers,  and  exporters 
of  ceramic  tile  for  two  purposes:  pre- 
export  (production)  financing  or  export 
financing. 

In  order  for  a  company  to  be  eligible 
for  FOMEX  financing  for  exports,  the 
following  requirements  must  be  met:  (1) 
The  product  to  be  manufactured  must  be 
included  on  a  list  made  public  by 
FOMEX;  (2)  the  articles  to  be  exported 
must  have  a  minimum  of  30  percent 
national  content  in  direct  production 
costs;  (3)  loans  granted  for  pre-export 
must  be  in  Mexican  currency,  while 
loans  for  export  sales  are  established  in 
U.S.  dollars  or  any  other  foreign 
currency  acceptable  to  the  Bank  of 
Mexico;  and  (4)  the  exporter  must  carry 
insurance  against  commerical  risks  to 
the  extent  of  the  loans.  We  found  that 
the  maximum  annual  interest  rate  that 
credit  institutions  may  charge  borrowers 
for  FOMEX  pre-export  financing  is  8 
percent  in  Mexican  pesos.  The 
maximum  annual  interest  rate  for 
FOMEX  export  financing  is  6  percent  in 
the  currency  of  the  country  of 
Importation. 

Issue 

The  government  of  Mexico  contends 
that  the  FOMEX  loans  are  comparable 
to  loans  authorized  by  the  OECD 
arrangement  on  export  credits 
("Arrangement"),  that  such  loans  under 
the  Arrangement  are  not 
countervailable,  and  that  therefore 
FOMEX  loans  are  not  countervailable. 
The  Mexican  government  and  counsel 
for  certain  exporters  believe  that 
paragraph  K  of  the  Illustrative  List  of 
Export  Subsidies  (Annex  A  of  the 
A^ement  of  Interpretation  and 
Application  of  Articles  VI,  XVI,  and 
X3dll  of  the  General  Agreement  on 
Tariffs  and  Trade)  estabhshes  the 
standard  of  review  for  FOMEX 
financing  under  the  United  States 
countervailing  duty  law. 


DOC  Position 

FOMEX  terms  and  rates  are  di^erent 
from  those  under  the  OECD 
Arrangement,  Mexico  is  not  a  member 
of  the  Arrangement,  and  the  U.S. 
government  has  not  recognized  loans 
under  the  Arrangement  as  non- 
countervailable.  There  are  a  large 
number  of  precedents  in  previous  cases 
before  the  Department  supporting  a 
determination  that  similar  preferential 
loans  are  countervailable,  and  the 
benefits  should  be  calculated  on  the 
basis  of  commerically  available  rates. 

We  believe  that  regardless  of  what 
effects  the  Illustrative  List  of  Prohibitive 
Export  Subsidies  may  have  on  U.S.  law 
otherwise,  the  uniform  past  practices  on 
this  issue  in  comparison  with  the 
legislative  history  of  the  Trade  act 
requires  us  to  calculate  the  bounty  or 
grant  provided  under  a  preferential  loan 
program  on  the  basis  of  a  comparison 
between  the  preferential  rate  and  the 
commerically  available  rate  rather  than 
on  the  basis  of  a  comparison  with  the 
cost  of  the  funds  to  the  government 

The  government  of  Mexico  did  not 
provide  information  on  the  commerical 
rate  of  interest  in  Mexico  which  was 
available  to  tile  manufactures  and 
exporters.  We  contracted  varions  banks 
in  Mexico  City  and  consulted  with  the 
American  Embassy  in  Mexico  City  and 
the  U.S.  Department  of  the  Treasury  to 
determine  what  the  comparable 
commerical  rate  of  interest  was  in 
Mexico  for  ceramic  tile  exporters  during 
the  first  nine  months  of  1981.  During  our 
verification  of  the  government  of 
Mexico's  response,  we  verified  that 
certain  exporters  received  commerically 
available  dollar-denominated  and  peso- 
denominated  loans. 

On  the  basis  of  the  best  information 
available,  the  Department  has 
determined  that  the  government  of 
Mexico  is  providing  bounties  or  grants 
to  its  manufacturers,  producers,  and 
exporters  of  ceramic  tile  under  the 
FOMEX  program.  We  have  determined 
that  during  the  first  nine  months  of  1981, 
comparable  dollar-denominated  loans 
ware  available  at  23.49  percent,  which  is 
4  percent  over  the  average  U.S.  prime 
rate  for  the  first  three  quarters  of  1981. 
For  comparable  peso-denominated 
loans,  we  found  that  interest  rates  were 
commerically  available  at  45  percent 
interest  for  large  ceramic  tile 
manufacturers  and  exporters  and  55 
percent  interest  for  other  ceramic  tile 
manufacturers  and  exporters  during  the 
period. 

For  those  FOMEX  loans  obtained  by 
ceramic  tile  manufacturers  during  the 
period  January  1, 1981 — September  30, 
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1981,  we  computed  the  difference  in 
interest  expense  between  the  FOMEX 
loans  and  that  which  would  have  been 
incurred  had  the  loans  been  made  at 
commercial  rates.  We  allocated  this 
amount  over  the  value  of  total  exports 
during  the  same  period  in  the  case  of 
pre-export  financing  loans,  and  over  the 
value  of  exports  to  the  U.S.  during  the 
same  period  in  the  case  of  export 
financing  loans.  We  have  determined 
the  net  amount  of  the  beneflt  rate  for 
loans  granted  for  pre-exports  to  be  3.42 
percent  ad  valorem  and  the  net  amount 
of  the  benefit  rate  for  export  financing  to 
be  2.33  percent  ad  valorem,  for  a  a  total 
subsidy  under  the  two  programs  of  5.75 
percent  ad  valorem. 

Final  Determination 

We  have  determined  that  the 
government  of  Mexico  is  providing 
bounties  or  grants  wdthin  the  meaning  of 
section  303  of  the  Act  to  its  producers, 
manufacturers,  and  exporters  of  ceramic 
tile  and  that  the  estimated  net  amount  of 
these  bounties  or  grants  equal  15.84 
percent  of  the  f.o.b.  value  of  the 
exported  merchandise. 

Administrative  Procedures 

The  Department  has  afforded 
interested  parties  an  opportunity  to 
present  oral  views  in  accordance  with 
the  Department  of  Commerce's 
Regulations  (19  CFR  353.35).  No  request 
was  received  for  a  public  hearing  in  this 
case.  In  addition,  written  views  have 
been  received  in  accordance  with  the 
Department  of  Commerce's  Regulations 
(19  CFR  355.34(a)). 

Customs  officers  are  directed  to 
continue  the  suspension  of  liquidation 
ordered  in  the  preliminary 
determination.  Effective  upon  the 
publication  of  this  notice  in  the  Federal 
Register  and  until  further  notice  a  cash 
deposit  in  the  amount  of  15.84  percent 
ad  valorem,  must  be  posted  on  all 
cermic  tile  entering  the  United  States 
from  Mexicx)  or  being  withdrawn  from 
warehouses  for  consumption,  except  for 
those  manufactured  by  Jesus  Garza 
Arocha  for  which  the  duty  deposit  rate 
is  zero. 

We  have  deleted  from  the  Commerce 
Regulations  Armex  HI,  which  listed 
countervailing  duty  orders  currendy  in 
effect  Instead,  interested  parties  may 
contact  the  Office  of  Information 
Services.  Import  Administration,  for 
copies  of  the  updated  list  of  orders 
currently  i^  effect 


This  notice  is  published  pursuant  to 
sections  303  and  706  of  the  Act  (19  U.S.C. 
1303.  IBTle).^ 
Gary  N.  HocUck. 

Acting  Assistant  Secretary  for  Trade 
Administration. 

May  3, 1962. 

[FK  Doc.  82-12837  Piled  i-T-n  8:45  am) 
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Frederick  Cancer  Research  Center; 
Dedskm  on  AppHcation  for  Duty-Free 
Entry  of  Sdentifk:  Artide 

The  following  is  a  decision  on  an 
apphcation  for  duty-free  entry  of  a 
scientific  article  pursuant  to  Section  6(c) 
of  the  Educational.  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Public  Law  89-651.  80  Stat  897} 
and  the  regulations  issued  thereunder  as 
amended  (15  CFR  Part  301). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
between  8:30  AM.  and  5:00  P.M.  in 
Room  2097  of  the  Department  of 
Commerce  Building,  14th  and 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20230. 

Docket  No.  81-00379.  Applicant:  Frederick 
Cancer  Research  Center,  P.O.  Box  B, 
Frederick.  MD  21701.  Artide:  Digital  Scan 
Control  Unit  Maaufacturer  VG  Micromass/ 
VG  DaU  Systems.  United  Kingdom.  Intended 
Use  of  Article:  See  Notice  on  page  51626  in 
the  Feciefal  Ragistar  of  October  21. 1981. 

Conunents:  No  comments  have  been 
received  with  respect  to  tliis  application. 
Decision:  AppUcation  approved.  No 
instnunent  or  apparatus  of  equivalent 
scientiiic  value  to  the  foreign  article,  for  such 
purposes  as  tiiis  article  is  intended  to  be 
used,  is  being  manufactured  in  the  United 
States.  Reasons:  This  appUcation  is  a 
resubmission  of  Docket  No.  80-00394,  which 
was  denied  without  prejudice  to 
resubmission  for  informational  deficiencies 
(March  5, 1961).  The  application  relates  to  an 
accessory  for  an  instniment  that  had  been 
previously  imported  for  tlie  use  of  the 
applicant  institutioa  The  artide  is  being 
furnished  by  the  manufacturer  which 
produced  the  instrument  with  which  the 
article  is  intended  to  be  used  and  is  pertinent 
to  the  appUcant's  purposes. 

The  Department  of  Commerce  knows 
of  no  similar  accessory  being 
manufactured  in  the  United  States, 
which  is  interchangeable  with  or  can  be 
readily  adapted  to  the  instrument  with 
which  the  foreign  article  is  intended  to 
be  used. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  II.IOS,  Importation  of  Duty-Free 
Educational  and  Sdentific  Materials) 
Frank  W.  Creel. 

Acting  Director,  Statutory  Import  Programs 

Staff. 


[PR  Doc  82-12647  PUed  S-T-SZ:  8:45  aa\ 
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SnfWtsonian  Institution;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientifk:  Article 

The  following  is  a  decision  on  an 
application  for  duty-free  entry  of  a 
scientific  article  pursuant  to  Section  6(c) 
of  the  Educational.  Scientific  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L  8&-651,  80  Stat.  897)  and  the 
regulations  issed  thereunder  as 
amended  (15  CFR  Part  301). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
between  8:30  A.M.  and  5K)0  PAf.  in 
Room  2097  of  the  Department  of 
Commerce  Building,  14th  and 
Constitution  Avenue,  N.W.,  Washington. 
D.C.  20230. 

Docket  No.  81-OOMO.  Applicant 
Smithsonian  Institution.  U.S.  National 
History,  Washington.  D.C  20560.  Artide: 
Scanning  Electron  Microscope,  Stereoscan 
250  T  vsrith  Accessories.  Manufacturer 
Cambridge  Instruments,  Ltd,  United 
iGngdom.  Intended  use  of  artide:  See  Notice 
on  page  48279  in  the  Federal  Register  of 
October  1, 1961. 

Comments:  No  comments  have  been 
received  with  respect  to  this  application. 
Decision:  Application  approved.  No 
instrument  or  apparatus  of  equivalent 
sdentific  value  to  the  foreign  artide,  for  sudi 
purposes  as  this  artide  is  intended  to  be 
used,  is  being  manufactured  in  the  United 
States.  Reasons:  The  foreign  artide  provides 
large  specimen  (30  mm  x  5  mm)  XY  motion  of 
100  mm,  Z  motion  of  20  mm.  tilt  of  0-40*  and 
rotation  of  300*.  The  National  Bureau  of 
Standards  advises  in  its  memorandum  dated 
February  22, 1982  that  (1)  the  capabilities  of 
the  foreign  artide  described  above  are 
pertinent  to  the  applicant's  intended  purpose 
and  (2)  it  knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  sdentific  value  to  the 
foreign  artide  for  the  applicant's  intended 
use. 

The  Department  of  Commerce  Icnows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
article,  for  such  purposes  as  this  article 
is  intended  to  be  used,  which  is  being 
manufactured  in  the  United  States. 


21816 


Federal  Renter  /  Vol.  47,  No.  90  /  Monday,  May  10,  1982  /  Notices 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 

Frank  W.  Creel, 

Acting  Director,  Statutory  Import  Progrojns 

Staff. 

[FR  Doc.  a2-l  2648  FUed  5-7-82;  8:45  am| 
BILUNO  CODE  3S10-2S-M 


Texas  Tech  University;  Decision  on 
Appfication  for  Duty-Free  Entry  of 
Scientific  Article 

The  following  is  a  decision  on  an 
application  for  duty-free  entry  of  a 
scientific  article  pursuant  to  Section  6{c) 
of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pnb.  L.  89-651,  80  Stat.  897)  and  the 
regulations  issued  thereunder  as 
amended  (15  CFR  Part  301). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
between  8:30  a.m.  and  5:00  p.m.  in  Room 
2097  of  the  Department  of  Commert» 
Building,  14th  and  Constitution  Avenue, 
N.W.,  Washington.  D.C  2023a 

Docket  No.  81-00322.  Applicant  Texas 
Tech  University,  Department  of  Indnstrial 
Engineering.  Lubbiodc  TX  79409.  Article: 
Respiration  Gas  Meter  Model  59  with 
Accessories.  Manufacturer.  Gesellschaft  Fur 
Geratebau,  West  Germany.  Intended  Use  of 
Article:  See  Notice  on  page  43729  in  the 
Federal  Register  of  August  3t,  1981. 

Comments:  No  comments  have  l>een 
received  with  respect  to  this  application. 
Decision:  application  approved.  No 
instrument  or  apparatus  of  eqirfvalent 
scientific  value  to  the  foreign  article,  for  sach 
purposes  as  this  article  is  intended  to  be 
used,  is  being  manufactured  in  the  United 
states.  Reasons:  The  foreign  article  is  a 
portable  device  capable  of  taking  samples  of 
exhaled  air.  The  Department  of  Health  and 
Human  Services  and  the  National  Bureau  of 
Standards  advise  in  their  memoranda  dated 
December  1. 1981  and  February  23, 1982, 
respectively,  that  (1]  the  capability  of  the 
foreign  article  described  above  is  pertinent  to 
the  appbcanf  s  intended  purpose  and  (2)  they 
know  of  no  domestic  instrument  or  apparatus 
of  equivalent  scientific  value  to  the  foreign 
article  for  the  appUcanf  s  Intended  use. 

The  Department  of  Commerce  knows 
of  no  other  insturment  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
article,  for  such  purposes  as  this  article 
is  intended  to  be  used,  which  is  being 
manufactured  in  the  United  States. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105.  Importation  of  Duty-Free 
Edocational  and  Scientific  Materials.) 

Frank  W.  Crael. 

Acting  Director,  Statutory  Import  Proarams 
Staff. 

|FR  Doc  B2-12S49  Filed  S-7-82;  S:4S  wn| 
BHXINO  CODE  3S10-2S-« 


National  Technical  Information  Sarvice 

Government-Owned  InvenJIons; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  agencies  of  the  US. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  U.S.  companies  and  may  also  be 
available  for  licensing. 

Technical  and  licensing  information 
on  specific  inventions  may  be  obtained 
by  writing  to:  Office  of  Government 
Inventions  and  Patents,  U.S.  Department 
of  Commerce.  P.O.  Box  1423.  Springfield, 
Virginia  22151. 

Please  cite  the  number  and  title  of 
inventions  of  interest 
Douglas ).  Campion, 

Office  of  Government  Inventions  and  Patents, 
National  Technical  Information  Service, 
Department  of  Commerce. 

SN  6-140,063.  N-Sulfonyl  Amine- 
Mediated  Sulfamation  of  Amines.  Filed 
19  April  80  by  Dept.  of  HHS.  Inventor: 
Grant  E.  Dubois. 

SN  6-14(U»4.  Sulfamo 
Dihydrochakume  Sweeteners.  Piled  14 
April  80  by  Dept  of  HHS.  Inventor 
Grant  E.  Dubois. 

SN  e-14a4gi.  Apparatus  and  Method 
for  GontinDoas  Countercurrent 
Extraction  and  Particle  Separation.  Filed 
9  May  80  by  Dept  of  HHS.  Patent 
4,324.801  iasoed  13  April  82.  Inventor.  Dr. 
Yoichiro  Ita 

SN  6-^30.020,  Self-Cantained  Lysis- 
Filtratim  Blood  Culture  Chamber.  Filed 
11  Dec  81  by  Dept  of  HHS.  Invents:  Dr. 
Charles  R  Zierdt 

SN  6-»49.313,  Modified  Silver  Stain 
for  Proteins  in  Polyacrylamide  Gels. 
Filed  16  Feb  82  by  Dept  of  HHS. 
Inventor  lames  H.  Morrissey. 

SN  0-363,480,  Neisseria  Gonorrhoeae 
Vaccine.  Filed  30  March  82  by  Dept  of 
HHS.  Inventor  Buchanan  et  al. 

(FR  Doc.  sa-UBll  FUed  S-7-S2:  8:45  am) 
SnXINQ  COOe  3S10-04-« 


Intent  To  Grant  Exclusiva  Palant 
Ucanaa 

The  National  Tedinical  Informatkn 
Service  (NTIS),  VS.  Department  of 
Commerce,  intends  to  grant  to  Efratom 
Systems  Corporation  having  a  place  of 
business  at  Irvine.  California  92715  an 
exclusive  right  in  the  United  States  to 
manufacture,  use  and  sell  products 
embodied  in  the  invention,  "Frequency 
Stabilization  Utilizing  Multiple 
Modulation."  U.S.  Patent  No.  4, 122,408 


(dated  October  24, 1978).  The 
availability  of  this  invention  for 
licensing  was  announced  in  the  Federal 
Register  (43  FR  22232.  dated  May  24, 
1978).  Copies  of  the  Patent  may  be 
obtained  from  the  Office  of  Government 
Inventions  and  Patents,  NTIS,  Box  1423, 
Springfield.  VA  22151.  The  patent  rights 
in  this  invention  have  been  assigned  to 
the  United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  41  CFR  101-4.1.  The  proposed 
license  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this  Notice, 
NTIS  receives  written  evidence  and 
argument  which  establishes  that  the 
grant  of  the  proposed  license  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  the  Office 
of  C^vemment  Inventions  and  Patents, 
NTIS.  at  the  adress  above.  NTIS  will 
maintain  and  make  available  for  public 
inspection  a  file  containing  all  inquries, 
comments  and  other  written  materials 
received  in  response  to  this  Notice  and  a 
record  of  all  decisions  made  in  this 
matter. 

Dated:  May  3, 1982. 
Douglas  |.  Campioii, 

Office  of  Government  tiventiona  and  Patents. 
National  Technical  Information  Serhce, 
Department  of  Commerce. 

[FR  Doc  n-uni  FDad  S-^«:  8:45  u^ 
BILUM  COOE  »1S-«4-a 


DEPARTMENT  OF  DEFENSE 
Defense  Logistics  Agsncy 
Privacy  Act  of  1974; 

Amendment  to  System  of  Record 

agency:  Defense  Logistics  Agency, 

DOD. 

ACTKM:  Notice^f  Amendment  to  System 

of  Records. 

summary:  The  Defense  Logistics 
Agency  proposes  to  amend  a  system  of 
records  subject  to  the  Privacy  Act  of 
1974.  Specific  changes  to  the  system  is 
set  forth  below  followed  by  the  system 
notice  published  in  its  entirely  as 
amended. 

DATES:  This  system  shall  be  amended  as 
proposed  without  further  notice  on  June 
9,1982. 

ADDRESSES:  All  comments  should  be 
addressed  to  Civilian  Personnel,  DLA- 
KW,  Hq.,  DLA,  Cameron  Station, 
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Alexandria.  Virginia  22314.  telephone 
202/274-6039. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Preston  B.  Speed.  DLA-XAM.  Hq. 
DLA,  Cameron  Station,  Alexandria,  VA 
22314,  telephone  202/274-6234. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Logistics  Agency  system  of 
records  subject  to  the  Privacy  Act  of 
1974,  Title  5  U.S.C.  552a  [Pub.  L  93-579. 
44  Stat.  1896,  et  seq.)  were  published  in 
the  Federal  Register  at  FR  Doc.  82-674 
(47  FR  2544),  January  18, 1982. 

This  proposed  amendment  is  not 
within  the  purview  of  the  provisions  of  5 
U.S.C.  552a(o)  of  the  Privacy  Act  which 
requires  the  submission  of  an  altered 
system  report 
M.  S.  HEALY, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
May  S.  1982. 

Admendment 

S434.15  DLA-KP 

System  name: 

S434.15  Automated  Payroll,  Cost  and 
Personnel  System  (APCAPS)  Personnel 
Subsystem  (44  FR  5700)  January  29, 1979. 

System  location: 

Add  the  following  activities: 
Defense  Contract  Administration 

Services  Region  (DCASR),  Atlanta 
Defense  Contract  Administration 

Services  Region  (DCASR),  Boston 
Defense  Contract  Administration 

Services  Region  (DCASR),  Chicago 
Defense  Contract  Administration 

Services  Region  (DCASR),  Cleveland 
Defense  Contract  Administration 

Services  Region  (DCASR).  Dallas 
Defense  Contract  Administration 

Services  Region  (DCASR).  Los 

Angeles 
Defense  Contract  Administration 

Services  Region  (DCASR),  New  York 
Defense  Contract  Administration 

Services  Region  (DCASR),  St  Louis 

Authority: 

Change  "Chapter  293"  to  "Chapters 
290  and  283." 

Safeguards: 

Change  the  second  paragraph  &om 
"Civil  Service  Commission  Officials"  to 
"Office  of  Personnel  Management 
Officials." 

System  manager 

Add  "DCASR  Atlanta.  DCASR 
Boston.  DCASR  Chicago,  DCASR 
Cleveland,  DCASR  Dallas,  DCASR  Los 
Angeles.  DCASR  New  York.  DCASR  St. 
Louis." 


Record  Source  Categories: 

Change  "U.S.  Civil  Service 
Commission"  to  "U.  S.  Office  of 
Personnel  Management." 

S434.15  DLA-KP 


SYSTEM  name: 

434.15  Automated  Payroll.  Cost  and 
Personnel  System  (APCAPS)  Personnel 
Subsystem. 

SYSTEM  location: 

Offices  of  Civilian  Personnel  at: 
Defense  Construction  Supply  Center 

(DCSC) 
Defense  Electronics  Supply  Center 

(DESC) 
Defense  General  Supply  Center  (DGSC) 
Defense  Personnel  Support  Center 

(DPSC) 
Defense  Property  Disposal  Service 

(DPDS) 
Defense  Depot  Memphis  (DDMT) 
Defense  Depot  Ogden  (DDOU) 
Defense  Depot  Tracy  (DDTC) 
Defense  Depot  Mechanicsburg  (DDKff) 
Defense  Logistics  Agency 

Administrative  Support  Center 

(DASC) 
Defense  Contract  Administration 

Services  Region  (DCASR),  Atianta 
Defense  Contract  Administration 

Services  Region  (DCASR),  Boston 
Defense  Contract  Administration 

Services  Region  (DCASR),  Chicago 
Defense  Contract  Administration 

Services  Region  (DCASR),  Cleveland 
Defense  Contract  Administration 

Services  Region  (DCASR),  Dallas 
Defense  Contract  Administration 

Services  Region  (DCASR).  Los 

Angeles 
Defense  Contract  Administration 

Services  Region  (DCASR).  New  York 
Defense  Contract  Administration 

Services  Region  (DCASR).  St  Louis 

CATEOORIES  OF  INDIVItMIALS  COVERED  BY  THE 
SYSTEM: 

Defense  Logistics  Agency  (DLA) 
civilian  employees  serviced  by  Offices 
of  Civilian  Personnel  at  the  activities 
listed  under  LOCATION  and  other 
Department  of  Defense  civilian 
employees  who  are  both  serviced  by  the 
Offices  of  Civilian  Personnel  and  paid 
by  the  activities  listed  under 
LOCATION. 

CATEOORIES  OF  RECORDS  IN  THE  SYSTEM: 

Employee  data  segment  of  APCAPS 
data  bank,  including  data  being 
manually  collected  prior  to 
implementation  of  the  automated  record 
system.  For  the  civilian  personnel 
segment  of  APCAPS.  the  employee  data 
segment  of  the  APCAPS  data  bank 
contains,  for  civilian  employees,  current 
personnel  data  on  employment  status 


and  selected  personal  data,  such  as 
Social  Security  Number  (SSN).  name, 
sex.  minority  group  designator,  date  of 
birth,  age  physical  handicap. 
Government  insurance,  mihtary  reserve 
status,  retired  military  status,  education, 
whether  individual  passed  the  Federal 
Service  Entrance  Examination  or  the 
Professional  and  Administrative  Career 
Examination,  status  preceding 
employment  with  DLA.  U.S.  citizenship, 
and  veterans  preference. 

Position  data  segment  of  APCAPS 
data  bank.  For  the  civilian  personnel 
segment  of  APCAPS,  the  position  data 
segment  of  the  APCAPS  data  bank 
contains  position  data  pertinent  to 
established  positions,  both  those 
positions  occupied  by  a  civilian 
employee  as  well  as  those  not  so 
occupied. 

Personnel  history  file.  The  personnel 
history  file  contains  a  profile  of  selected 
civilian  employee  personnel  data  as  of 
the  most  recent  transaction  processed 
against  it  as  well  as  a  chronological 
extract  of  all  prior  transactions 
processed  on  the  employee. 


AUTHORrrV  FOR  MAWTENANCE  OF  THE 
SYSTEM: 

5  U.S.C  301.  302:  E.0. 10561;  Federal 
Personnel  Manual  Chapters  290  and 
293. 

ROUTINE  USES  OF  RECORDS  MiUNTAINB>  M 
THE  SYSTEM,  INCUJORM  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Purposes  of  the  system  are  to  affect 
Federal  personnel  actions,  maintain  the 
Federal  personnel  service  control 
system,  fulfill  Federal  personnel 
reporting  requirements,  and  provide 
information  to  officials  of  DLA  for 
elective  personnel  management  and 
personnel  administration. 

Prospective  employees.  For 
employment  determination  purposes. 

Credit  firms.  For  verification  of  data 
for  credit  determination  purposes. 

Taxing  authorities.  For  tax 
administration  purposes. 

Officials  of  the  Executive  Branch.  For 
performance  of  official  duties. 

Officials  of  the  Judicial  BrancL  For 
performance  of  official  duties. 

Hospitals,  medical  offices  and 
institutions.  For  medical /hospital 
administration  purposes. 

Executor  or  administrator  of  the 
estate  of  a  deceased  employee,  former 
employee,  or  annuitant  or  next-of-kin. 
For  estate  settlement  purposes. 

Policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 
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Compirter  magnetic  tapes  or  discs. 
Computer  paper  printouts.  Paper  records 

in  file  folders. 

RETMEVABIUTV: 

Informabon  identified  to  a  specific 
civilian  employee  is  accessed  and 
retrieved  by  Social  Security  Number. 

SAFEOUAROS: 

Records  are  either  secured  in  locked 
storage  and/or  file  cabinets  or  under  the 
constant  observation  of  personnel  office 
officials  during  duty  hours.  During  non- 
duty  hours,  records  are  either  secured  in 
locked  storage  and/or  file  cabinets;  the 
records  file  area  is  locked,  and/or  the 
building  in  which  the  records  are  stored 
is  protected  by  building  security  guard. 
If  the  records  area  is  not  protected  by 
security  guard,  all  records  must  be 
locked.  Individually  indentifiabie 
personnel  documents  will  either  be 
handcarried  or  will  be  transmitted  in 
envelops  addressed  to  a  specific  office 
or  individual  and  marked  to  be  opened 
by  addressee  only.  Magnetic  tapes  and 
discs  are  kept  in  the  computer  room 
which  is  itself  a  security  container  with 
locked  door  and  access  Hmited  to 
persons  appropriately  cleared  and 
identified.  Tapes  and  due  packs  are 
stored  in  a  tape  bbrary  vthea  not  used  in 
processing,  and  are  logged  in  and  out 
only  to  cleared  personnel  with  an 
offlcial  need.  Reports  with  individual 
data  are  ckmdy  controlled.  Computer 
personnel  who  process  these  reports  are 
appropriately  cleared  and  maintain 
continuous  observation  of  reports  during 
all  processing  phases.  Individual 
requesting  information  must  identify 
himself/herself  and  his/her  relationship 
to  the  individual  upon  whom  the  record 
information  is  being  requested. 
Individual  other  than  the  individual  of 
record  must  specify  what  informati(Mi  is 
requested  and  the  purpose  for  which  it 
would  be  used  if  disclosed.  Personnel 
office  oHicid  determines  if  request  is 
reasonable  and  consistent  with 
provisions  of  the  Freedom  of 
Information  Act  and  the  Privacy  Act  of 
1974.  In  order  to  prevent  unaathorized 
modification  of  records  contents, 
original  records  documents  may  only  be 
reviewed  in  the  presence  of  a  witness 
designated  by  the  Personnel  Office. 

Physical  access,  that  is  the  ability  to 
obtain  the  record,  is  limited  to: 
Personnel  office  officials 
Office  of  Personnel  Management 

officials 
Date  processing  officials 

Supervisors  for  those  records  for 
whici)  they  are  authorized  to  maintain. 
Responsible  officials  are  granted 
temporary  custody  of  an  original  record 


in  order  to  mcmitor  the  review  of  the 
record  by  the  individual  to  whom  it 
pertains,  when  the  individual  is 
geographically  remote  from  the 
personnel  office. 

RETENTION  AND  DISPOSAL: 

Records  which  are  filed  in  the  Official 
Personnel  folder  (OPF)  are  retained  in 
the  personnel  office  until  the  employee 
leaves  the  agency.  At  that  time  the 
permanent  portion  of  the  OPF  is 
transferred  to  the  gaining  Federal 
agency  and  temporary  OPF  records  are 
destroyed  by  shredding  or  burning. 
Copies  of  records  which  are  furnished  to 
the  employee  concerned  may  be 
retained  at  his  or  her  discretion.  Copies 
of  records  authorized  to  be  maintained 
by  supervisors  or  other  operating  offices 
are  destroyed  by  shredding  or  burning 
when  the  empioee  leaves  the  agency. 
Operating  records  maintained  within  the 
Civilian  Personnel  Office  may  be 
retained  up  to  three  years,  as  needed.  At 
that  time,  or  sooner,  they  may  be 
destroyed  by  boming  or  shredding. 

SYSTEM  MANAOEII(S)  AND  ADDRESS: 

Staff  Director,  Civilian  Personnel  HQ 
DLA  and  Directors  of  CivUian  Personnel 
at  DCSC  DPDS,  DESC  DGSC  DPSC. 
DDMT,  DDOU,  DDTC,  DDMP,  DASC. 
DCASR  Atlanta,  DCASR  Bostoa 
DCASR  Chicago,  DCASR  Los  Angeles, 
DCASR  New  York  or  DCASR  St.  Louis. 

NOTinCATMH  MMKBNJIIK 

Written  or  personal  requests  may  be 
directed  to  the  System  Manager  at  the 
activity  where  the  record  is  maintained. 
Individual  must  provide  name  (l^»t,  first 
middle  mtitial)  and  SSN  in  order  to 
determine  whether  or  not  the  system 
contains  a  record  about  him/her.  If  a 
written  request,  individual  must  provide 
a  return  address. 

For  personal  visits,  the  individaal 
should  be  able  to  provide  some 
acceptable  identification,  such  as 
employing  office  identificatioa  card. 

RECORD  Access  procedures: 

Written  requests  are  required  The 
request  is  to  contain  the  name  of  the 
individual  (last,  first  middle  initial), 
SSN,  return  mailing  address,  telephone 
number  where  individual  can  be 
reached  during  the  day,  and  a  signed 
statement  certifying  that  the  individual 
understands  that  knowingly  or  wiUfoIIy 
seeking  or  obtaining  access  to  records 
aboat  another  individual  under  false 
pretenses  is  punishable  by  a  fine  of  up 
to  5,000  dollars.  Complete  records  are 
maintained  only  on  magnetic  tapes  or 
discs  and  are  not  available  for  access  by 
personal  visits. 


CONTEST1NO  RECORD  procedures: 

The  agency's  rules  for  contesting 
contents  and  appealing  initial 
determination  by  the  individual 
concerned  may  be  obtained  from  the 
System  Manager. 

record  source  cateoorks: 

Agency  supervisors  and 
administrative  personnel,  medical 
officials,  previous  Federal  employers. 
U.S.  Office  of  Personnel  Management 
applications  and  forms  completed  by 
individual. 


■  tllUW  EXEMPm  FROM  COITAM 
PROViaiONS  OF  TMS  ACT: 

None. 

|FR  Doc  8Z-1ZS83  Filed  S-7-SZ:  S:4a  am) 
BILLING  CODE  3620-01-M 


Department  of  the  Navy 

Privacy  Act  of  1974;  AddMon  of 
Systems  of  Records 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Addition  of  one  system  of 
records  notice. 

SUMMARV:  The  Department  of  the  Navy 

proposes  to  add  one  new  system  of 
records  to  its  inventory  of  systems  of 
records  subject  to  the  Privacy  Act  of 
1974. 

DATC  Hie  proposed  action  will  be 
effective  without  further  notice  on  )une 
9, 1962.  unless  comments  are  received 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Any  comments,  to  include 
written  data,  views  or  argtunents 
concerning  the  action  proposed  should 
be  addressed  to  the  system  manager 
identified  in  the  system  notice. 

FOR  FURTMER  MFOfMATION  CONTACT: 

Mrs.  Gwendolyn  R.  Aitken,  Privacy  Act 

Coordinator,  Office  of  the  Qtief  of 

Naval  Operations  (OP-OAlP). 

Department  of  the  Navy,  The  Pentagon, 

Washington.  DC  2035a  Telephone:  (202) 

694-2004. 

SUPPlfMENTARY  INFORMATION:  The 

Department  of  the  Navy  inventory  of 

systems  of  records  notices  as  prescribed 

by  the  Privacy  Act  have  been  published 

in  the  Federal  Register  at:  FR.  Doc.  81- 

674  (47  FR  2574)  January  18, 1982. 

M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

May  5, 1982.  , 

1.  System  Identification  and  Name: 
N01131-2,  "U.S.  Naval  Academy 
Admissions  Records." 

2.  Responsibk  Official:  Comments  on 

the  proposed  new  System  notice  may  be 


directed  to:  Admissions  Officer,  Office 
of  tke  Dean  of  Adrnmions,  US.  f^aval 
Academy,  Annapolis,  Maryland  21482, 
telephone:  (301)  267-4361,  extension  39. 

3.  Purpose:  Te  provide  a  data  base 
from  which:  the  Admiasians  Board  can 
examine  each  candidate's  school 
records  (SAT  and  ACT  scores), 
recommendations  from  school  officials, 
record  of  extracurricular  activities,  and 
other  evidence  of  character,  leadership 
potential,  and  academic  aptitute  and 
achivemenl,  to  assist  in  selecting 
candidates  for  admission;  the  Naval 
Academy  can  provide  the  applicant's 
Congressman  or  other  nominating 
official  with  periodic  statns  reports, 
including  a  preliminary  ewaluation  of  the 
apphcant,  results  of  the  medical 
examination,  and  other  information 
which  may  assist  the  applicant  in  being 
selected  for  a  Congressional  nomination; 
and  to  enable  Naval  Academy  officials 
to  counsel  applicants  on  all  aspects  of 
admission. 

4.  Authority  for  Maintenance  System: 
5  U.S.C.  301: 10  U.S.C.  6956,  6957  and 
6958;  44  U-S-C.  3101. 

5.  Number  of  Individuals:  The  system 
will  affect  eadi  of  the  current  4500 
midshipmen  and  each  year  %vin  affect 
approximately  1500  additional 
candidates  for  admission. 

6.  Information  on  First  Amendment 
Activities:  No  information  relating  to  the 
individual's  exercise  of  First 
Amendment  rights  is  contained  in  this 
system. 

7.  Measures  to  Assure  Information 
Accuracy:  Data  is  verified  by 
educational  technicians  who  acreen 
records  prior  to  submitting  to  the 
Admissions  Board  for  final  review.  All 
self-reported  data  is  verified  by  school 
officials.  Updating  provides  for 
subsequent  changes/corrections  of  data 
as  it  is  received. 

8.  Other  Measures  to  Assure  System 
Security:  Files  are  miaintained  in  a 
controlled  environment  with  permission 
to  view  records  on  a  need  to  know  basis 
only  to  those  in  the  midshipman's  chain 
of  command,  both  military  and 
academic. 

9.  Relations  to  State/Local 
Government  Activities:  None. 

10.  Supporting  Documentation:  No 
changes  to  existing  procedural  or 
exemption  rules  are  required. 

N01131-2 

SYsmiNAMe 

U.S.  Naval  Academy  Admissions 
Records. 

SYSTEM  locatmn: 

U.S.  Naval  Academy.  Leahy  Hall, 
Aimapolis.  Maryland  21402. 
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system: 

All  candidates  for  admission  to  the 
Naval  Academy. 


CATcoomes  OF  neooHes  M  TNE  system: 

Admissions  records,  including 
information  on  nominations  and 
appointments,  and  candidate  guidance 
files.  Admissions  files  contain  personal 
data,  personal  statements,  transcripts 
from  previous  academic  institutions, 
admissioQ  tests  results,  physical 
aptitude  exam  results.  lecommendation 
letters  from  school  officials  and  others, 
interest  inventory,  extracurricular 
activities  report,  and  report  of  officer 
interveiw.  Nominations  and 
appointments  records  consist  of  card 
files  of  all  Congressional  Ofiices  and 
who  each  congressman  appointed:  files 
of  candidates  nominated  for  the 
following  academic  year;  status  cards, 
indexed  by  nominatLog  source,  of  all 
candidates  appointed,  admitted,  and 
graduated  or  resigned  prior  to 
graduation.  Similar  files  are  separately 
kept  on  foreign  candidates.  Candidate 
guidance  files  consist  of  precandidate 
questionnaires  concerning  educational 
background,  personal  data,  physical 
data,  extracurricolar  activities  and 
employment 

AunMMimr  for  maintenance  of  the 


S  U.S.C.  301. 10  U.S.C.  6956.  6957.  and 
6958.  44  U.S.C  3101. 


HAMTAINEDM 


OA' 


ROUTMEI 

THESYSIBM,! 

USERS  AND  THE  FURPOSCS  OF  SUCH  uses: 

Nominations  and  admissions  records, 
including  pre-candidate  questionnaires. 
are  the  starting  point  of  records  for  all 
future  midshipmen.  "Hiey  are  used  to 
keep  track  of  all  candidates  nominated 
by  Congress  and  other  sources.  All 
nominating  sources  have  access  to 
records.  The  Academy  admissions 
department  uses  the  records  to 
determine  qualification  status  for 
candidates.  The  records  may  also  be 
used  by  various  facuky  department 
heads,  and  the  Naval  Academy  Prep 
School. 

POUCIES  ANDMUCnCES  FOR  STORtNO. 

retrievino,  accessino,  retamno,  and 
oisposinq  of  records  in  the  system: 

storaoe: 

All  records  are  filed  in  folders  or 
index  boxes,  and  stored  in  file  cabinets 
in  the  appropriate  offioes. 

RETRIEVARIUTV: 

Basic  admissions  records  are 
retrieved  by  use  of  a  six  digit  candidate 
number.  Nominations  and  Appointment 
personal  data,  physical  data, 


extracurricular  activities  and 
employment 

AUTHORmr  FOR  MAINTENANCE  OF  SYSTEM: 

5  U.S.C.  301. 10  U.S.C.  8956.  6957.  and 
6958.  44  U.SJ1  Slffl 

ROUTINE  USES  OF  RECORDS  MAINTAINED  m 
THE  SYSTEM.  INH  imWWl  CATCOONKS  OF 

USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Nominations  and  admissions  records, 
including  pre-candidate  questionnaires, 
are  the  starting  point  of  records  for  ail 
future  midshipmen.  They  are  used  to 
keep  track  of  ail  candidates  nominated 
by  Congress  and  other  sources.  All 
nominating  sources  have  access  to 
records.  The  Academy  Admissions 
department  uses  the  records  to 
determine  qualification  status  for 
candidates.  The  records  may  also  be 
used  by  various  faculty  department 
heads,  and  the  Naval  Academy  Prep 
School. 

POUCIES  AND  PRACTICES  FOR  STOniQ. 

KTmEvmo,  ACCESsmo.  retammo,  and 

0»SF05IN0  0FREC0W»SINTMES»Slf: 

storage: 

All  records  are  filed  in  folders  or 
index  boxes,  and  stored  in  file  cabinets 
in  the  appropriate  offices. 

Retwevabiuty: 

Basic  admissions  records  are 
retrieved  by  use  of  a  six  digit  candidate 
number.  Nominations  and  Appointment 
records  are  indexed  either  by  f.«nHidatf 
names  or  by  nomination  source. 
Candidate  guidance  questionnaires  are 
stored  by  candidate  names 
alphabetically. 


Visitor  control  and  all  files  are  kept  in 
locked  file  cabinets  and  locked  offices. 


RETEimOMANO 

Admissions  records  of  admitted 
candidates  are  kept  by  the  Registrar's 
office  after  a  candidate  reports. 
Unsucoessfol  candidate  files  are  kept  for 
one  year  in  locked  file,  then  destroyed. 
Nomination  and  Appointment  files  vary 
in  retention.  All  Congressional  Office 
card  files  are  kept  for  10  years  on  the 
premises.  Status  cards  of  admittees  are 
kept  until  graduation  or  resignation,  and 
then  transferred  to  the  Academy 
archives  and  microfilmed.  Nominations 
files  are  disposed  of  yearly  through 
normal  refuse  removal  methods. 
Candidate  guidance  files  are  destroyed 
after  one  year. 


SYSTBi  MANAOER(S)  AND  i 

Admissions  Officer,  Office  of  the 
Dean  of  Admissions.  U.S.  Naval 
Academy.  Annapolis.  Maryland  21402. 
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NOrmCATKM  PHOCEOURe 

Written  request  may  be  made  to  the 
system  manager. 

RECORD  ACCESS  PROCEDURES: 

Rules  for  access  to  records  may  be 
obtained  from  the  system  manager. 

CONTESTINQ  RECORD  PROCEDURES: 

Rules  for  contesting  contents  and 
appealing  initial  determinations  by  the 
individual  concerned  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Educational  institutions,  nominating 
sources,  individual  candidates,  school 
officials,  personal  statements,  Blue  and 
Gold  officer  interviews,  and  letters  of 
recommendation. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

None. 

[FR  Doc.  82-12593  Filed  S-7-S2:  S;4S  am) 
BtLUNO  CODE  3*10-AE-M 


Office  of  the  Secretary 

Armed  Forces  Epidemiological  Board; 
Open  Meeting 

In  accordance  with  section  10(a)(2]  of 
the  Federal  Advisory  Conmiittee  Act 
(Pub.  L  92-463)  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  committee:  Anned  Forces 
Epidemiological  Board  Subcommittee  on 
Disease  Control 

Date  of  meeting:  lune  23, 1982 

Time:  0900-1600 

Place:  Conference  Room  3092.  Walter  Reed 
Army  Institute  of  Research,  Walter  Reed 
Army  Medical  Center.  Washington,  D.C. 

Proposed  Agenda 

Antibiotic  use  in  rickettsial  and 
diarrheal  disease,  immunization 
schedules  in  the  Armed  Forces,  multiple 
immunizations  and  use  of  quadravalent 
meningococcal  vacine. 

This  meeting  will  be  open  to  the 
public,  but  hmited  by  space 
accomodations.  Any  interested  person 
may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the 
iime  and  in  the  manner  permitted  by  the 
committee.  Interested  persons  wishing 
to  participate  should  advise  the 
Executive  Secretary,  DASG-AFEB, 
Room  2D455  Pentagon,  Washington, 
DC.  20310  (Telephone  695-9115). 

Dated:  April  30. 1982. 
Charles  W.  Halverson, 
Captain.  MSC.  USN  Executive  Secretary. 

|FR  Doc.  82-12838  Filed  S-7-82: 8:45  am| 
BILLINO  CODE  3710-0»-M 


Armed  Forces  Epidemiological  Board; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  announcement  is  made 
of  the  following  committee  meeting: 

Name  of  committee:  Armed  Forces 
Epidemiological  Board  Task  Force  on 
Epidemiological  Methods  in  the  Health 
Care  Delivery  System 

Date  of  meeting:  ]une  23, 1982 

Time:  0900-1600 

Place:  Conference  Room  3092,  Walter  Reed 
Army  Institute  of  Research,  Walter  Reed 
Army  Medical  Center,  Washington,  D.C. 

Proposed  Agenda 

Presentations  and  discussions  by  the 
services  and  DOD  concerning  Medical 
Lost  Time  by  AFSC,  service-wide 
ambulatory  care  information  systems. 
Navy  occupational  health  information 
monitoring  systems,  utilization  of 
current  health  information  systems  by 
departmental  planners  and  policy 
makers.  Navy  hearing  conservation 
program  data  management  system  and 
medical  health  care  dehvery  systems 
within  the  U.S.  Army. 

This  meeting  will  be  open  to  the 
public,  but  limited  by  space 
accommodations.  Any  interested  person 
may  attend,  appear  before,  or  file 
statements  witli  the  Committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  Interested  persons  wishing 
to  participate  should  advise  the 
Executive  Secretary,  DASG-AFEB, 
Room  2D455  Penatgon,  Washington, 
D.C.  20310.  (Telephone  695-9115). 

Dated:  April  30, 1982. 
Charles  W.  Halverson, 
Captain,  MSC,  USN,  Executive  Secretary. 

|FR  Doc.  82-12639  Filed  S-7-S2:  &4S  am] 
BILLING  COOE  37KHM-M 


Armed  Forces  Epidemiological  Board; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  announcement  is  made 
of  the  following  committee  meeting; 

Name  of  committee:  Armed  Forces 

Epidemiological  Board 
Date  of  meeting;  June  24-25, 1982 
Time:  0600-1600  June  24, 1982.  0900-1400  June 

25.1982 
Place:  Conference  Room  3092,  Walter  Reed 

Army  Institute  of  Research,  Walter  Reed 

Army  Medical  Center,  Washington.  D.C. 

Proposed  Agenda: 

Recent  trends  in  surveillance  and 
control  of  penicillinase  producing 
Neisseria  gonorrhoeae  (PPNG)  in  the 
U.S.,  Service  preventive  medicine 


reports,  update  on  Operation  Ranch 
Hand  (herbicide  orange)  and  reports 
from  the  AFEB  Subcommittees  on 
Disease  Control,  Environmental  Quality 
and  Health  Maintenance. 

This  meeting  will  be  open  to  the 
public,  but  limited  by  space 
accommodations.  Any  interested  person 
may  attend,  appear  before,  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee.  Interested  persons  wishing 
to  participate  should  advise  the 
Executive  Secretary,  DASG-AFEB. 
Room  2D455  Pentagon,  Washington, 
D.C.  20310.  (Telephone  695-9115). 

Dated:  April  30, 1982. 
Charles  W.  Halverson, 

Capt,  MSC,  USN,  Executive  Secretary. 

|FK  Doc.  82-12640  Filed  S-7-82;  8:45  am) 
BILLING  CODE  371(MM-H 

Defense  Intelligence  Agency  Advisory 
Committee;  Meeting  Cancellation 

The  closed  meeting  of  the  DIAAC  on 
the  special  study  on  bomber  prelaunch 
survivability  scheduled  for  May  13, 1980, 
at  Plaza  West,  Rosslyn,  Virginia,  as 
published  in  the  Federal  Register  (47  FR 
15406)  April  9, 1982,  has  been  canceled. 

Dated:  May  5, 1982. 
M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

[FR  Doc  82-12805  Filed  5-7-82;  8:45  am] 
BILLING  CODE  3810-01-41 


Public  Information  Collection 
Requirement  Submitted  to  0MB  for 
Review 

The  Departmept  of  Defense  has 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  Each  entry  contains  the 
following  information:  (1)  Type  of 
Submission;  (2)  Title  of  Information 
Collection  and  Form  Number  if 
applicable;  (3)  Abstract  statement  of  the 
need  for  and  the  uses  to  be  made  of  the 
information  collected;  (4)  Type  of 
Respondent;  (5)  An  estimate  of  the 
number  of  responses;  (6)  An  estimate  of 
the  total  number  of  hours  needed  to 
provide  the  information;  (7)  To  whom 
comments  regarding  the  information 
collection  are  to  be  forwarded;  (8)  The 
point  of  contact  from  whom  a  copy  of 
the  information  proposal  may  be 
obtained. 


New 

Portfolio  Business  Profile 

The  Booker  T.  Washington 
Foundation,  under  a  Department  of 
Defense  contract,  has  developed  the 
DOD  portfolio  system;  an  outreach 
program  which  seeks  out,  on  a  volimtary 
basis,  those  disadvantaged  business 
finns  who  desire  to  participate  in  DOD's 
acquisition  program.  The  Portfolio 
Business  Profile  form  is  used  by  Booker 
T.  Washington  Foundation  Account 
Executives  to  obtain  significimt  data 
from  such  firms  through  personal 
interview  with  appropriate  officials.  It 
hsts  their  capabilities  and  capacities  in 
terms  of  equipment,  numbers  and  skills 
of  employees,  kinds  of  work  done  in  the 
past,  and  general  capability  to  perform. 

Disadvantaged  Business  Firms:  5,000 
responses;  10,000  hours. 

Forward  comments  to  Kenneth  Allen. 
OMB  Desk  Officer,  Room  3235,  NEOB, 
Washington,  D.C.  20503,  and  John  V. 
Wenderoth,  DOD  Clearance  Officer, 
OASD(C),  DIRMS,  IRAD,  Room  4B929. 
Pentagon.  Washington,  D.C.  20301. 
telephone  (292)  697-1195. 

A  copy  of  the  information  oollectioo 
proposal  may  be  obtained  from  A.  F. 
Williams,  OPI,  Room  2A340,  Pentajjon. 
Washington,  D.C.  20301,  telephone  (202) 
697-1481. 
M.  S.  Healy. 

OSD  Federal  Register  Liaison  OfTicer. 
Department  of  Defense. 
May  5, 1982. 

(FR  Doa  Bl-12828  Filed  S-7-82;  8:45  amj 
BILUNQ  OOOE  3810-01-M 
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DELAWARE  RIVER  BASIN 
COMMISSION 

Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Wednesday. 
May  19. 1982.  commencing  at  1:30  a.m. 
The  hearing  will  be  a  part  of  the 
Commission's  regular  May  business 
meeting,  which  is  open  to  the  public. 
Both  the  hearing  and  the  meeting  will  be 
held  in  the  Pilot  Room  at  the  Virden 
Conference  Center,  University  of 
Delaware,  Lewes,  Delaware.  The  subject 
of  the  hearing  wall  be  application  for 
approval  of  the  following  projects  as 
amendments  to  the  Comprehensive  Plan 
pursuant  to  Article  11  of  the  Compact 
and/or  as  project  approvals  pursuant  to 
Section  3.8  of  the  Compact. 

1.  Cape  May  County  Municipal 
Utilities  Authority  (D-74-153  CPJ. 
Expansion  of  a  sewage  collection 
system  and  upgrading  of  a  sewage 
treatment  plant  to  serve  the  City  of  Cape 


May,  the  Boroughs  of  West  Cape  May 
and  Cape  May  Point  and  a  portion  of  the 
Township  of  Lower,  Cape  May  County, 
New  Jersey.  The  proposed  treatment 
facilities  are  designed  to  remove  85 
percent  of  BOD  and  suspended  solids 
from  a  peak  flow  of  three  million  gallons 
per  day  projected  for  1990.  Treated 
wastewater  will  continue  to  be 
discharged,  via  the  outfall  from  the 
existing  plant  into  Delaware  Bay. 

2.  New  York  State  Environmental 
Facilities  Corp.  (D-81-€6  CPJ.  A  sewage 
treatment  project  serving  the  Village  of 
Woodridge  and  portions  of  the  Town  of 
Fallsburg,  Sullivan  County.  New  Yotk. 
An  existing  treatment  facility  will  be 
replaced  by  a  new  plant  designed  to 
provide  a  minimum  of  90  percent 
removal  of  BOD  from  a  sewage  flow  of 
790,000  gallons  per  day.  Treated  effluent 
will  discharge  to  the  Neversink  River. 
3./.  O.  Ryder  Rendering  Company, 
Inc.  (D-82-18).  Expansion  of  industrial 
wastewater  treatment  facilities  to  serve 
the  existing  rendering  plant  in  Westfall 
Township,  Pike  County,  Pennsylvania. 
The  expanded  facilities  are  designed  to 
remove  approximately  96  percent  of 
BOD  and  94  percent  of  the  suspended 
solids  from  a  flow  of  161,000  gallons  per 
day.  Treated  effluent  will  continue  to  be 
disdiarged  into  the  Delaware  River. 

Documents  relating  to  the  above-hsted 
projects  may  be  examined  at  the 
Commission's  offices.  Contact  Mr.  David 
B.  Everett  Persons  wishing  to  testify  at 
this  hearing  are  requested  to  register 
with  the  Secretary  prior  to  the  date  of 
the  hearing. 
W.  Brinton  WhitaU. 
Secretary. 
May  3, 1982. 

(FR  Doc.  82-12613  Filed  S-7-82;  8:«  am) 
BILUNO  CODE  S3«0-01-M 


DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on  Ethnic 
Heritage  Studies;  Meeting 

agency:  National  Advisoi-y  Council  on 
Ethnic  Heritage  Studies.  Ed. 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  the 
forthcoming  meeting  of  the  National 
Advisory  Council  on  Ethnic  Heritage 
Studies.  This  notice  also  describes  the 
functions  of  the  Council.  Notice  of  this 
meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  This  document  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 
dates:  May  25, 1982—9:00  a.m.  to  4:30 
p.m..  May  26, 1982—9:00  a.m.  to  12  noon. 


ADDRESS:  Federal  Office  Building  6, 
Room  3000.  400  Maryland  Avenue.  S.W., 
Washington.  DC.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Wilton  Anderson.  Chief.  Program 
Assistance  and  Operations  Branch. 
Education  Program  Support  Division, 
Room  1167  Donohoe  Building.  400 
Maryland  Avenue.  S.W..  Washington, 
D.C  20202.  (202)  245-8213. 
SUPPIEMENTARY  INFORMATION:  The 
National  Advisory  Council  on  Ethnic 
Heritage  Studies  is  estabhshed  under 
Section  956  of  the  Elementary  and 
Secondary  Education  Act  of  1965  as 
amended  (20  U.S.C.  3366).  The  Council 
makes  recommendations  regarding  the 
collection  of  data  to  facilitate  program 
planning  and  evaluation;  suggests 
innovations  to  meet  program  needs  or 
otherwise  improve  ethnic  heritage 
studies;  recommends  appropriate  areas 
for  research;  and  provides  such 
administrative  and  legislative  proposals 
as  may  be  appropriate. 

The  meeting  of  the  Council  shall  be 
open  to  the  public.  The  proposed  agenda 
includes  the  introduction  and  swearing 
in  of  new  Council  members;  review  of 
current  status  and  past 
accomplishments  in  ethnic  heritage 
edacation:  issues  and  recommendations 
regarding  the  future  of  ethnic  heritage 
education;  and  Council  business,  old 
and  new. 

Records  are  kept  of  all  Council 
proceedings  and  are  available  for  pubbc 
inspection  at  the  Program  Assistance 
and  Operations  Branch,  Room  1157 
Donohoe  Building,  400  6th  Street  S.W.. 
Washington.  D.C.  20202  from  the  hours 
of  8:00  a.m.  to  4:30  p.m. 

Dated  May  5, 1982. 
Monika  Edwards  Hairison, 
Director  of  Policy  Planning  and  Program 
Development/Executive  Assistant 

(FR  Doc  SZ-UBM  Filad  5-7-82: 8:45  am] 
BtUmC  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Privacy  Act  of  1974;  Proposed  New 
System  of  Records 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

ACTION:  Public  notice  of  proposed  new 
system  of  records. 


summary:  The  Federal  Energy 
Regulatory  Commission  (the 
Commission)  proposes  to  establish  a 
new  system  of  record  keeping  to  be 
identified  as  the  Time  Distribution 
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Reporting  System  (TDRS).  The  proposed 
system  will  be  used  to  secure  and 
maintain  data  on  the  time  expended  on 
the  various  items  of  the  Commission's 
workload.  Collection  of  thi&  data  will 
promote  the  budget  formulation  process 
and  facilitate  the  determination  of  fees 
to  be  charged  for  Commission  services. 
The  Commission  will  accept  public 
comments  on  the  proposal. 
DATES:  This  system  shall  become 
effective  as  proposed  on  July  1, 1982, 
unless  comments  are  received  on  or 
before  that  date  which  would  result  in  a 
contrary  or  changed  determination. 
ADOflESS  AND  COMMCMT  PROCEDURES: 
An  comments  must  be  submitted  in 
writing.  Three  copies  of  any  comments 
should  be  submitted  to:  Office  of  the 
Secretary.  ATTENTION:  Kennedi  M. 
Pusateri,  Office  of  Program 
Management,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C  2042a 
FOR  FURTHER  MVORMATIOM  COMTACT: 
Kenneth  M.  Pusateri.  Office  of  Program 
Management.  825  North  Capital  Street 
NX.  Washington,  D-C.  20*28.  (202)  357- 
8002. 

SUPPLEMEMTARY  MFORMATKMC  The 

Commission  herein  provides  notice  of  a 
proposed  new  system  of  record  keeping. 
The  system  involves  bi-monthly  rtport 
forms  coDopleted  by  Coaiaussioa 
employees  in  ordei  to  record  time 
expended  against  specified  Commisaioa 
activities.  Utilizing  electronic  data 
processing  methods,  individual  records 
are  summanaed  to  produce 
organizational  reports  on  time  expended 
by  activity.  The  purpose  of  the  system  is 
to  enhance  the  focmulatian  of  the 
Commission's  budget,  improve  the 
management  of  staff  resources,  and 
provide  data  for  the  assessment  of  fees 
for  Commission  services. 

Information  to  be  stored  in  the  system 
will  come  from  reports  by  Commission 
personnel.  The  proposed  system  will 
summarize  individual  repot  Is  into 
organizational  components  to  permit 
access  by  the  Commission's  managerial 
and  superviscny  staff.  While  control  of 
the  data  will  remain  at  all  times  with  the 
Commission,  the  computer  facilities  of 
Boeing  Computer  Services  will  be  used 
to  process  and  store  some  of  the  data  as 
provided  in  the  contract  between  Boeing 
and  the  Department  of  Energy;  these 
services  are  available  to  the 
Commission  pursuant  to  a  cooimoo 
support  agreement  entered  into  between 
the  Department  and  the  Commission 

As  required  by  section  3  of  the 
Privacy  Act  of  W74.  5  US.C  552a(o) 
(1977),  the  CommMaion  has  submitted  to 
Congress  and  the  Office  of  lulanagement 
and  Bud^t  (OMB)  advance  notice  of  the 
proposed  new  sjrstem  of  record  keeping. 


The  report  was  made  pursuant  to  OMB 
Circular  No.  A-108,  and  OMB 
Transmittal  Memoranda  Nos.  1  and  3. 

FERC-13 


SYSTEM  M» 

Time  Distdhution  Reporting  System 
(TDRS}— FERC-13. 

SYSTEM  LOCATMNR 

Commission  computer  facilities, 
Washington.  D.C;  Boeing  Computer 
Services.  Inc.  computer  facihties, 
Vienna.  Virginia. 

CAICOORKS  OF  MOIVIOUMLS  COWERED  BY  THE 
SYSTEK 

Commisaioners,  Administrative  Law 
Judges,  attorneys,  tecimical, 
environmental,  nMnagerial,  and  all  other 
staff  personnel.  With  respect  to 
information  concerrang  these 
individuals,  their  neime,  organizational 
component,  pomtion,  grade,  dates  of 
CommissraB  etnployment,  and  time 
expended  on  designated  activities  will 
be  entered  into  the  system.  Staff  hours 
expended  by  individuals  on  specific 
activities  wffl  be  maintained  only  for  the 
current  or  most  recent  calendar  quarter 
before  the  personal  identifiers  are 
deleted  from  the  system. 

CATEOORIES  OF  SECOOOS  M  THE  SYSTEM: 

This  system  of  records  wiD  contain  (1) 
information  regarding  the  araonnt  of 
time  expended  by  individuals  on  the 
designated  work  products  and  activities 
performed  at  t)ie  Commission,  and  (2) 
information  relating  to  each  individual 
employed  during  the  reporting  period. 
Each  calendar  quarter,  individual 
records  for  each  Commission 
organization  will  be  totalled  by  activity 
and  all  reference  to  individual  staff 
hours  will  be  removed. 

AUTHORITY  FOU  MAINTENANCE  OF  THE 
SYSTEM: 

15  U.SvC.  717;  16  U.&C.  825H.  42 
U.S.C.  7172(a)|2).  44  U.S.C.  31OT. 

ROUTINE  USES: 

The  records  and  information  may  be 
used: 

(a)  By  antboriaed  Commission 
personnel  to  identify  the  distribntion  of 
Conuniaatoo  staff  time  by  work  pioduct. 
by  oiganiaation.  and  by  bodget  decision 
unit: 

(b)  By  authorized  Commission 
personnel  to  extract  manpower 
processing  lequiiements  for 
determination  of  fees  to  be  charged  for 
certain  fibngs  with  the  Conunisaian; 

(c)  By  authorized  Cammissian 
persoDBcl  to  atk>cate  manpower  and 
make  staff  resource  adiustments  for  the 


effective  management  of  the 
Commission  workload; 

(d)  By  authorized  Commission 
personnel  to  fwecast  staff  requirements 
for  development  of  budget  requests; 

(e)  By  authorized  Commission 
personnel  to  produce  management 
reports; 

(0  By  authorized  Commission 
personnel  to  monitor  and  analyze 
Commission  productivity; 

(g)  As  a  data  source  for  management 
information,  for  production  of  summary 
statistics  and  analytical  studies  in 
support  of  the  function  far  which  these 
records  are  coQected  and  maintained,  or 
for  related  personnel  management 
functions  or  manpower  studies  compiled 
by  the  staff  or  a  contractor  of  the 
Commisaion; 

(h)  By  members  of  advisory 
committees  that  are  created  by  the 
ConunissioQ  or  by  the  Congress  to 
render  advice  and  recommendations  to 
the  Commission  or  the  Congress  to  be 
used  solely  in  connection  witb  their 
official  designated  functions; 

(i)  By  any  person  with  whom  the 
Commission  contracts  to  reproduce  by 
typing,  photocopy  or  other  means,  any 
record  within  this  system  for  use  by  the 
Commission  and  its  staff  in  connection 
with  their  official  duties  or  by  any 
person  who  is  utilized  by  the 
Commission  to  perform  clerical  or 
stenographic  fuiMxtians  relating  to  tfae 
official  business  of  tfae  Commission; 

(j)  To  aid  in  responding  to  inquiries 
from  members  of  Congress,  other  federal 
agencies,  the  press,  and  the  public. 

RECORDS  MANAGEMENT  POUaES  AND 
PRACTICES  storaoe: 

Maintained  on  magnetic  tape  and 
computer  disk  files. 

retrievabiuty: 

Records  will  be  retrieved  by  work 
product  identify  elements  (product 
category,  docket  nimiiber,  task  ctxte, 
budget  decision  unit),  organizational 
component  (office,  division,  branch, 
section),  report  period,  and  position 
identifier. 

SAFEMUAROS: 

Stored  in  a  secured  computer  facility, 
with  access  Kmited  to  selected 
authorized  TDRS  project  management 
personnel. 

RETENTKMi  AND  mSPOOAL: 

Records  wiQ  be  maintained  by 
employee  and  activity  for  tlie  current  or 
most  recent  calendar  quarter.  All 
emplo>-ee  staff  hours  will  then  be 
compiled  into  organizationai  level 
records  and  transferred  to  a  history  file 
for  petmanent  retention. 
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SYSTCM  MANAOCR  AND  ADDRESS: 

Director.  Office  of  Program 
management.  Federal  Energy  Regulatory 
Commission,  Room  3311,  825  North 
Capitol  Street,  NE..  Washington.  D.C 
20426. 

NOTIFICATION  PROCEDURE: 

All  requests  to  determine  whether  this 
system  of  records  contains  a  record 
pertaining  to  the  requesting  individual 
should  be  made  in  accordance  with  the 
Commission's  General  Rules.  18  CFR 
3b.220  (a)  and  (b).  Individuals  should 
provide  the  appropriate  identifying 
information  as  specified  in  18  CFR 
3b.222. 

RECORDS  ACCESS  PROCEDURES: 

Requests  for  access  to  records  in  this 
system  should  be  made  in  accordance 
with  18  CFR  3b.221.  Individuals  should 
provide  the  appropriate  identifying 
information  as  specified  in  18  CFR 
3b.222. 

CONTESTING  RECORD  PROCEDURES: 

Requests  to  amend  records  should  be 
made  in  accordance  with  18  CFR  3b.224. 

RECORD  SOURCE  CATEGORIES: 

Individuals  covered  by  the  system. 

Dated:  May  4, 1982. 

loseph  R.  Neubeisflf  , 

Deputy  Director.  Office  of  Program 
Management 

(FR  Doc.  aa-12S83  Rled  S-7-82;  »M  im] 
BILLmO  CODE  •717-01-M 


FEDERAL  MARITIME  COMMISSION 

Independent  Ocean  Freight  Forwarder 
License;  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  independent 
ocean  freight  forwarders  pursuant  to 
section  44(a)  of  the  Shipping  Act.  1916 
(75  Stat.  522  and  46  U.S.C.  841(c)). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
communicate  with  the  Director,  Bureau 
of  Certification  and  Licensing,  Federal 
Maritime  Commission,  Washington,  D.C. 
20573. 

Ord.  Brough  »  Collins,  Inc.,  c/o  Susan  Kohn 
Ro88,  Esquire,  420  So.  Beverly  Drive,  Suite 
207,  Beverly  Hills,  CA  90212, 
Officers:  Ray  Lewis,  Vice  President- 
Operations,  B.  L  Horowitz,  President 
Unitrans  International  Corp.  (S.F.),  905  Grand 
View  Drive.  So.  San  Francisco,  CA  94080 
Officers:  Fred  E.  Saxer,  President,  Frank  J. 
Gulb,  Vice  President,  H.  Rudy  Ehrat, 
Vice  President/Director,  John  E 
Lavlaguerre,  Vice  President/Director 


T,  ansHansa  Projects,  Inc.,  21  West  Street. 
New  York,  NY  10004, 
Officers:  Frank  E.  Olschewski,  President/ 
Director.  Christiane  Scribner,  Treasurer/ 
Secretary,  Kari  Georg  Gorski.  Vice 
Presi  dent/Director 
By  the  Federal  Maritime  Commission. 
Dated:  May  5, 1982. 
Francis  C  Humey, 
Secretary. 

(FR  Doc  82-12642  Filed  S-7-82;  8:45  am| 
BILUNG  CODE  (TSO-OI-II 


[Independent  Ocean  Freight  Forwarder 
Ucense  No.  1671-R] 

Benedict  Shipping  International  inc; 
Order  of  Revocation 

On  April  27, 1982,  Benedict  Shipping 
International,  Inc.,  80  Wall  Sb^et,  Suite 
618,  New  York,  NY  10005  surrendered  its 
Independent  Ocean  Freight  Forwarder 
License  No.  1671-R  for  revocation. 

Therefore,  by  virtue  of  authority 
vested  in  me  by  the  Federal  Maritime 
Commission  as  set  forth  in  Manual  of 
Orders,  Commission  Order  No.  1 
(Revised),  section  10.01  (e)  dated 
November  12. 1981; 

It  is  ordered,  that  Independent  Ocean 
Freight  Forwarder  License  No.  1671-^1 
issued  to  Benedict  Shipping 
International  Ina  be  revoked  effective 
April  27. 1982,  without  prejudice  to 
reapplication  for  a  license  in  the  future. 

It  is  further  ordered,  that  a  copy  of 
this  Order  be  published  in  the  Federal 
Register  and  served  upon  Benedict 
Shipping  International  Inc. 
Albert ).  Klingel,  Jr.. 

Director,  Bureau  of  Certification  and 
Licensing. 

|FR  Doc  82-12841  FUed  S-7-82:  8:45  ara| 
BIUJNG  CODE  6730-01-H 


FEDERAL  RESERVE  SYSTEM 

Acquisition  of  Banic  Shares  by  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(a)(3)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(3))  to  acquire  voting  shares  or 
assets  of  a  bank.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  Section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 


statement  of  why  a  written  presentation 
would  not  sufBce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of  Rtchroond 
(Lloyd  W.  BosHan,  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Jefferson  Banks/tares,  Inc.. 
Charlottesville,  Virginia;  to  acquire  100 
percent  of  the  voting  shares  or  assets  of 
First  National  Bank  of  the  Valley,  Luray, 
Virginia.  Comments  on  this  application 
must  be  received  not  later  than  May  28, 
1982. 

B.  Federal  Reserve  Bank  of  Dallas 
(Anthony  ].  Montelaro,  Assistant  Vice 
President)  400  South  Akard  Street. 
Dallas,  Texas  75222: 

1.  State  Bancshares,  loc^  Littlefield. 
Texas,  to  acquire  58.78  percent  of  the 
voting  shares  of  West  Texas 
Bancshares,  Inc..  Muleshoe.  Texas. 
Comments  on  this  application  must  be 
received  not  later  than  June  2, 1982. 

C  Secretary,  Board  ti  Governors  of 
the  Federal  Reserve  System, 
Washington.  D.C  20551: 

1.  Consolidated  Bancshares,  Inc^ 
Abilene.  Texas;  to  acquire  100  percent  of 
the  voting  shares  or  assets  of  American 
National  Bank,  Wichita  Falls.  Texas. 
Comments  on  this  application  must  be 
received  not  later  than  June  2. 1982. 

3.  Consolidated  Bancshares,  Inc., 
Abilene,  Texas;  to  acquire  100  percent  of 
the  voting  shares  or  assets  of  Travis 
Bank  &  Trust  Austin,  Texas.  Comments 
on  this  application  must  be  received  not 
later  than  June  2, 1982. 

2.  Consolidated  Bancshares,  Inc., 
Abilene.  Texas;  to  acquire  100  percent  of 
the  voting  shares  or  assets  of  Western 
State  Bank.  Midland,  Texas.  Comments 
on  this  application  must  be  received  not 
later  than  June  2. 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  3, 1982. 
Dolores  S.  Smitli, 

Assistant  Secretary  of  the  Board, 

(FR  Doc  82-12572  Piled  8-7-82:  845  am] 
BIUMQ  CODE  KIIHJt-tl 

Southeast  Banlcing  Corp.;  Merger  of 
Bank  Holding  Companies,  Indirect 
Acquisition  of  Banks,  and  Acquisition 
of  Ftorlda  National  Credit  Corporation 
and  Florida  National  Financial 
Services,  Irtc 

Southsast  Banking  Corporation, 
Miami,  Florida  ("Southeast"),  has 
applied  tot  the  Board's  approval  under 
section  3(a)(5)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842(a)(5))  to 
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merge  with  Florida  Nationai  Banks  of 
Florida.  Ino,  {acksonviUe,  Fkxida 
("Florida  Natiooa)").  Soutbeaat  has  also 
applied  for  the  Board's  prior  approval 
under  section  3(a)(3)  of  the  Act  (12 
U.S.C.  1842(a)(3))  to  acquire  indirect 
owoership,  coDtioU  or  power  to  vote 
voting  shares  of  each  of  Florida 
National's  subsidiary  banks.  The  factors 
that  are  considered  in  acting  on  the 
applications  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  ia42(c)J. 

Subsidiaries  of  Southeast  are  also 
engaged  in  the  following  nonbank 
activities:  mortgage  banJung.  consumer 
financiBg.  leasing,  data  processing, 
credit  insurance,  and  real  estate 
management.  In  addition  to  the  factcMrs 
considered  under  section  3  of  the  Act 
(banking  factors),  the  Board  will 
consider  the  proposed  merger  and 
acquisition  in  the  light  of  the  company's 
nonbcinking  activities  and  the  provisions 
and  prohibitions  in  section  4  of  the  Act 
(12  U.S.C.  1843). 

Southeast  has  also  applied,  pursuant 
to  section  4(c)  (J^  of  the  Act  (12  U.S.C. 
1843(c)(8))  and  9  225.4(b)r2)  of  the 
Board's  Regnfation  Y  (12  Cmi 
225.4(b)(2)),  for  permission  to  indirectly 
acquire  voting  shares  of  Florida 
National  Credit  Corporation, 
JacksofrviUe,  Florida,  and  Florida 
National  FinaRGrat  Services,  Inc., 
Jacksonville,  Florida,  through 
Southeast's  proposed  merg«r  with 
Florida  NaticHiaL 

Southeast  indicates  that  the  prqiwsed 
subsidiaries  would  engage  in  the  teasing 
of  personal  property  uid  the 
arrangement  of  credit  life  insurance  for 
consumer  kian  costomers  of  Florida 
National's  subsidiary  banks, 
respeetir^.  These  activities  would  be 
performed  from  existing  olfices  of 
Florida  National  in  Jacksonville,  Florida, 
and  the  geo^aphic  areas  to  be  served 
are  the  banking  markets  for  the  banking 
subsidiaries  of  Florida  National.  Such 
activities  have  been  specified  by  the 
Board  in  {  225.4(a)  of  Regulatioa  Y  as 
permissible  for  bank  holding  companies, 
subject  to  Board  approval  of  individual 
proposals  in  accordance  with  the 
procedures  of  9  225.4(b) 

Interested  persons  may  express  tfieir 
views  on  the  banking  factors  involved  in 
the  applications  submitted  under  section 
3  of  the  Act  and  on  the  question  whether 
consummation  of  the  acquisitions 
proposed  under  section  4  of  the  Act  can 
'"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competitioa  conflicts  of  interests, 
or  unsound  banking  practices."  Any 


request  for  a  hearing  on  these  issues 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

The  applications  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Atlanta. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551.  not 
later  than  June  4, 1982. 

Board  of  Gevemors  of  the  Federal  Reserve 
System.  May  5, 1982. 

Dolores  S.  Seuth. 

Assistant  Secretary  of  the  Board. 


(FR  Doc.  M-USTa  FUwi  »-7.«2:  IMS  ■ 
BILUNQ  CODE  eilO-Ot-M 


■I 


FEDERAL  TRADE  COyMISSION 

Early  Termination  of  the  Waiting 
Period  of  the  Premerger  Notiflcaflon 
Rutes;  American  Flnandat  Corp. 

agency:  Federal  Trade  Commission. 
ACTIOH:  Granting  of  request  for  early 
temnnation  of  the  waiting  period  of  the 
preneiiger  notification  rules. 

suMMAirr:  American  Financial 
Corporation  is  granted  early  termination 
of  the  waiting  period  provided  by  law 
and  the  premerger  notification  rules 
with  respect  to  the  proposed  acquisition 
of  all  voting  securities  of  Penn  Central 
Corporation.  The  grant  was  made  by  the 
Federal  Trade  Commission  and  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division  of  the  Department 
of  Justice  in  response  to  a  request  for 
early  termination  submitted  by 
American  Financial  Corp.  Neither 
agency  intends  to  take  any  action  with 
reject  to  thi»  acquisition  during  the 
waiting  period. 

EFFECnVf  date:  April  22, 1982. 
F0«  FUilTHER  MFOMllATIOM  CONTACT: 
Roberta  Baruch,  Senior  Attorney, 
Premerger  Notification  Office,  Bureau  of 
Competition,  Room  303,  Federal  Trade 
Commission,  Washington,  D.C.  20680 
(202)  523-3894. 

SUPPLEMENTARY  INFOMMATION:  Section 
7A  of  the  Qayton  Act  15  U.S.C.  18a,  as 
added  by  Titie  n  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976,  requires  persons  contemplating 
certain  mergers  or  acquisitions  to  give 
the  Comorission  and  Assistant  Attorney 
General  advance  notice  and  to  wait 


designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

By  direction  of  the  Commission. 
Carol  M.  Tbomaa, 
Secretary, 

|F8  Doc.  a2-12»51  Piled  S-T-Ot  MS  wo] 
BILLMC  CODE  (TW-et-ll 


Eariy  Termination  of  the  Waiting 
Period  of  the  Premerger  Notification 
Rules;  Damson  Oil  Corp. 

AGENCY:  Federfd  Trade  Conunission. 

action:  Giantiing  of  request  for  early 
termination  of  the  waiting  period  of  the 
premerger  notification  rules. 

summary:  Damson  Oil  Corp.  is  granted 
early  termination  of  the  waiting  period 
provided  by  law  and  the  premerger 
notification  mles  with  respect  to  the 
proposed  acquisition  of  certain  voting 
securities  of  Juniper  Petroleum  Corp. 
The  grant  was  made  by  the  Federal 
Trade  Commission  and  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  of  the  Department  of 
Justice  in  response  to  a  request  for  early 
termination  submitted  by  both  parties. 
Neither  agency  intends  to  take  any 
action  with  respect  to  this  acquisition 
during  the  waiting  period. 

EFFECTIVE  DATE:  April  29, 1982. 

FOR  FURTHER  INFORMATION  CONTACT 

Roberta  Barach.  Senior  Attorney, 
Premerger  Notificatmn  Office,  Bureau  of 
Competition,  Room  303.  Federal  Trade 
Commission,  Washington,  D.C.  20580 
(202)  523-3894. 

SUPPLEMENTARY  INFORMATION:  Section 
7A  of  the  Clayton  Act,  15  U.S.C.  18a.  as 
added  by  TiUe  U  of  the  Hart-Scott- 
Rodino  Antitrust  bI^)rovement8  Act  of 
1976,  requires  persons  contemplating 
certain  mergers  or  acquisitions  to  give 
the  Commission  and  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

By  direction  ef  the  Commission. 
Carol  M.  lliomas. 
Secretary. 

[FR  Doc.  82-12852  FOnl  S-7-82:  ft45  am] 
BILLING  COOE  tTBfr-OI-M 


Earfy  Tcrminstion  of  ttt*  Waiting 
Period  of  ttto  Promrgor  Notification 
Rules;  Farm  House  Foods 

agency:  Federal  Trade  Commission. 
action:  Granting  of  request  for  earfy 
termination  of  the  waiting  period  of  the 
premerger  notification  rules. 

summary:  Farm  House  Foods  is  granted 
early  termination  of  the  waiting  period 
provided  by  law  and  the  premerger 
notification  rules  with  respect  to  the 
proposed  acquisition  of  certain  assets  of 
Great  Atlantic  &  Pacific  Tea  Comany 
from  Tengelmann  Warengesellschaft. 
The  grant  was  made  by  the  Federal 
Trade  Commission  and  the  Assistant 
Attorney  General  in  charge  of  the 
Antitrust  Division  of  the  E>epartment  of 
Justice  in  response  to  a  request  for  early 
termination  submitted  by  both  parties. 
Neither  agency  intends  to  take  any 
action  with  respect  to  this  acquisition 
during  the  waiting  period. 
EFFECnVK  date:  April  29,  1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Roberta  Baruch.  Senior  Attorney. 
Premerger  Notification  Office,  Bureau  of 
Competition.  Room  303,  Federal  Trade 
Commission,  Washington,  D.C.  20580, 
(202)  523-3894. 

SUPPt^MENTARY  INFORMATION:  Section 
7A  of  the  Clayton  Act  15  U.S.C.  18a,  as 
added  by  Title  II  of  the  Hart-Scott- 
Rodino  Antitrust  Improvements  Act  of 
1976,  requires  persons  contemplating 
certain  mergers  or  acquisitions  to  give 
the  Commission  and  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration  and 
requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

By  direction  of  the  Commission. 
Carol  M.  Thonus, 
Secretary. 

|FR  Doc  82-11863  Filed  S-7-82;  a:«s  am| 
MUJNO  COOC  •TSO-OI-M 
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GENERAL  SERVICES 
ADMINISTRATION     . 

Transportation  and  PubHc  Utilities 
Service 

(Intervention  Notice  148] 

WasMngton  Gas  Uglit  Co^  Public 
Service  Commission  of  the  District  of 
Columbia;  Proposed  Intervention  In 
Gas  Rate  Increase  Proceeding 

April  28. 1982. 

The  General  Services  Administration 
(GSA)  seeks  to  intervene  in  a 


proceeding  before  the  Public  Service 
Commission  of  the  District  of  Columbia 
concerning  the  application  of  the 
Washington  Gas  light  Company  for  an 
increase  in  its  gas  rates.  GSA  represents 
the  interest  of  the  executive  agencies  of 
the  U.S.  Government  as  users  of  utility 
services. 

Persons  desiring  to  make  inquiries  to 
GSA  concerning  this  case  should  submit 
them  in  writing  to  John  L  Stanbeiry. 
Assistant  Commissioner,  Office  of 
Public  Utilities,  General  Services 
Administration,  Washington,  D.C. 
(mailing  address:  General  Services 
Administration  (TU),  Washington,  D.C 
20406),  202-275-1027.  on  or  before  June 
9, 1982,  and  refer  to  this  notice  number. 

Persons  making  inquiries  are  put  on 
notice  that  the  making  of  an  inquiry 
shall  not  serve  to  make  persons  parties 
of  record  in  the  proceeding. 

(Sec.  201(a)(4).  Federal  Property  and 
Administrative  Service  Act  40  U.S.C. 
481(a)(4)) 

Janice  Mendeniiall. 

Acting  Commissioner,  Transportation  and 
Public  Utilities  Service. 

|FR  Doc.  8Z-12a07  Filed  S-7-82;  8:45  am) 
BtLUNO  CODE  6820-AIMi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Aicoliol.  Drug  Abuse,  Mid  Ment^ 
Health  Administration 

National  Advisory  Bodtes;  Meetings 

In  accordance  with  Section  10(aK2)  of 
the  Federal  Advisory  Conunittee  Act  (5 
U.S.C  Appendix  I),  announcement  is 
made  of  the  following  national  advisory 
bodies  scheduled  to  assemble  during  the 
month  of  June  1982. 
Basic  Psychopharmacology  and 
Neuropsychology  Research  Review 
Committee,  June  3-4;  9:00  a.m., 
Ramada  Inn,  Skyview  and  Terrace  C 
Conference  Rooms,  8400  Wisconsin 
Avenue,  Bethesda,  Maryland  20814 
Open— June  3,  9:00-10:00  a.m. 
Closed — Otherwise 
Contact  Shiriey  Maltz,  Room  9C28, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
3944. 

Purpose:  The  Basic 
Psychopharmacology  emd 
Neuropsychology  Research  Review 
Committee  is  charged  with  the  initial 
review  of  applications  for  assistance 
from  the  National  Institute  of  Mental 
Health  for  support  of  research  activities 
in  the  fields  of  basic 
psychopharmacology  and 
neuropsychology  and  makes 
recommendations  to  the  National 


Advisory  Mental  Health  Council  for 
final  review. 

Agenda:  From  9:00-10:00  a.ra..  Jane  3, 
the  meeting  will  be  open  for  discussion 
of  ackninistrative  announcements  and 
program  developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b{cK6).  and 
Section  10(d)  of  Pub.  L  92-463  (5  U.S.C 
Ai^)endix  I). 

•  Psychopatfaology  and  Clinical  Biology 

Research  Review  Committee.  June  3- 

5;  9KX)  a.m..  Shoreham  Americana, 

2500  Calvert  Street  N.W.. 

Washington,  DC.  20008 
Open— June  3, 9:00-100)  a.m. 
Closed— Otherwise 
Contact  Christine  Peers,  Room  9C24, 

Parklawn  Building.  5600  Fishers  Lane. 

Rockville.  Maryland  20857,  (301)  443- 

1340. 

Purpose:  The  Psychopatfaology  and 
Clinical  Biology  Research  Review 
Committee  is  diarged  with  the  initial 
review  of  applications  for  assistance 
&om  the  National  Institute  of  Mental 
Health  for  8upp<Ml  of  research  activities 
in  the  fields  of  clinical  psychopatfaology 
and  clinical  biology,  and  makes 
recommendationa  to  the  National 
AdvistHy  Mental  Health  Council  for 
final  review. 

Agenda:  From  9:00-100)  a  jn.,  June  3, 
the  meeting  will  be  open  for  discussion 
of  administrative  announcements  and 
program  develc^ments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  apptications  for  Federal 
assistance  and  will  not  be  <^>en  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator. 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C  5S2b(cM6).  and 
Section  10(d)  of  Pub.  L  92-463  (5  U5.C 
Appendix  I). 

•  Crinimal  and  Violent  Behavior  Review 
Committee.  June  9-11;  9«)  a.m-, 
Gramercy  Inn.  Paricview  and 
Westview  rooms,  1616  Rhode  Island 
Avenue,  N.W.,  Washington,  D.C. 
20036 

Open — ^June  9,  9K)0-10-.30  a.m. 

Closed— Otherwise 

Contact  Phyllis  Pinzow.  Room  9Cl4, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  Maryland  20857,  (301)  44?- 
4868. 

Purpose:  The  Criminal  and  Violent 
Behavior  Review  Committee  is  charged 
with  the  initial  review  of  appUcations 
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for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  and  training  activities  and 
makes  recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Agenda:  From  g.-00-10:30  a.m.,  June  9, 
the  meeting  will  be  open  for  discussion 
of  administrative  announcements  and 
program  developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  applications  for  Federal 
Assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c),  and 
SecUon  10(d)  of  Pub.  L  92-463  (5  U.S.C. 
Appendix  l). 

•  Mental  Health  Reserach  Education 
Review  Comjnittee,  June  10-41;  9:00 
a.m.,  Sheraton  Inn  Washington- 
Northwest.  8727  Colesville  Road, 
Silver  Spring,  Maryland  20910 

Open— June  10,  l.'00-2.-00  p.m. 

Closed— Otherwise 

Contact:  Emilie  Embrey,  Room  9-101, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
3857. 

Purpose:  The  Mental  Health  Research 
Education  Review  Conmiittee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  of  Mental  Health  for  support  of 
research  training  activities  in  the  fields 
of  biological  sciences,  the  phychological 
sciences,  and  the  applied  behavioral 
sciences  areas,  and  makes 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Agenda:  From  1:00-2:00  p.m.,  June  10. 
the  meeting  will  be  open  for  discussion 
of  administrative  aimouncements  and 
program  developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  grant  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6),  and 
Section  10(d)  of  Pub.  L  92-463  (5  U.S.C. 
Appendix  1). 

•  Life  Course  Review  Committee,  June 
10-11;  9:00  a.m.,  Shoreham  Hotel,  Club 
Room  B,  2500  Calvert  Street.  N.W., 
Washington,  D.C.  20008 

Open— June  10,  9:00-10:00  a.m. 

Closed— Otherwise 

Contact:  Dee  Herman,  Room  9C18, 

Parklawn  Building,  5600  Fishers  Lane. 

Rockville,  Maryland  20857,  (301)  443- 

1367. 


Purpose:  The  Life  Course  Review 
Committee  is  charged  with  the  initial 
review  of  applications  for  assistance 
from  the  National  Institute  of  Mental 
Health  for  support  of  research  activities 
in  the  fields  of  child,  family,  and  aging, 
and  makes  recommendations  to  the 
National  Advisory  Mental  Health 
Council  for  final  review. 

Agenda:  From  9:00-10:00  a.m..  June  10, 
the  meeting  will  be  open  for  discussion 
of  administrative  announcements  and 
program  developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  apphcations  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Adminisfrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6),  and 
Section  10(d)  of  Pub.  L.  92-463  (5  U.S.C. 
Appendix  I). 

•  Research  Scientist  Development 
Review  Committee,  June  14-16;  9:00 
a.m.,  Coolfront  Conference  Center, 
Berkeley  Springs,  West  Virginia  25411 

Open— June  14. 9:00-9:30  a.m. 

Closed---Otherwise 

Contact:  Diana  Souder,  Room  9-97, 

Parklawn  Building,  5600  Fishers  Lane, 

Rockville,  Maryland  20857,  (301)  443- 

4844. 

Purpose:  The  Research  Scientist 
Development  Review  Committee  is 
charged  with  the  initial  review  of 
apphcations  for  assistance  from  the 
National  Institute  of  Mental  Health  for 
the  support  of  activities  to  develop  and 
execute  a  program  of  Research  Scientist 
and  Research  Scientist  Development 
Awards  to  appropriate  institutions  for 
the  support  of  individuals  engaged  full 
time  in  research  and  related  activities 
relevant  to  mental  health,  and  makes 
reconunendations  to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Agenda:  From  9:00-9:30  a.m.,  June  14, 
the  meeting  will  be  open  for  discussion 
of  administrative  aimouncements  and 
program  developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c](6),  and 
Section  10(d)  of  Pub.  L  92-463  (5  U.S.C. 
Appendix  I). 

•  Alcohol  Biomedical  Research  Review 
Committee,  June  16-18;  9:00  a.m.. 
Embassy  Square  Hotel,  2000  N  Street, 
N.W.,  Washington,  D.C.  20036 

■Open:  June  16,  9:00-11:00  a.m. 
Closed — Otherwise 


Contact:  Harvey  P.  Stein,  Ph.D.,  Room 
16C26,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857.  (301)  443-6106. 

Purpose:  The  Alcohol  Biomedical 
Research  Review  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
AlcohoUsm  for  support  of  research  and 
training  activities  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse  and 
Alcoholism  for  final  review. 

Agenda:  From  9:00-11  a.m.,  Jime  16, 
the  meeting  will  be  open  for  discussion 
of  adminisfrative  aimouncements  and 
program  developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  grant  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6),  and 
Section  10(d)  of  Pub.  L  92-463  (5  U.S.C. 
Appendix  I). 

•  Psychopharmacological,  Biological, 
and  Physical  Treatments 
Subcommittee  of  the  Treatment 
Development  and  Assessment 
Research  Review  Committee.  June  17- 
18:  9:00  a.m.,  Holiday  Inn  Capital,  550 
C  Sti-eet,  S.W.,  Washington,  D.C. 
20024 
Open— June  17,  9:00-10:00  a.m. 
Closed— Otherwise 

Contact:  Pamela  J.  Mitchell,  Room  4-68, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
6470. 

Purpose:  Psychopharmacological, 
Biological,  and  Physical  Treatments 
Subcommittee  is  charged  with  the  initial 
review  of  applications  for  assistance 
from  the  National  Institute  of  Mental 
Health  for  support  of  research  and 
training  activities  in  the  fields  of 
development  and  assessment  of 
psychopharmacological,  biological,  and 
physical  treatments  of  mental  illness, 
and  makes  recommendations  to  the 
National  Advisory  Mental  Health 
Council  for  final  review. 

Agenda:  From  9:00-10:00  a.m.,  June  17, 
the  meeting  will  be  open  for  discussion 
of  administrative  announcements  and 
program  developments.  Otherwise,  the 
Committee  vWll  be  performing  initial 
review  of  grant  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator. 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6).  and 


Federal  Register  /  Vol.  47.  No.  90  /  Monday.  May  10.  1982  /  Notices 


20027 


Section  10(d)  of  Pub.  L  92-463  (5  U.S.C. 
Appendix  I). 

•  Mental  Health  Small  Grant  Review 
Co0unittee,  June  17-19;  1:30  p.m..  The 
Canterbury  Hotel.  Rooms  208,  209, 
and  201. 1733  N  Street  N.W.. 
Washington.  D.C.  20036 
Open— June  17. 1:30-2:30  p.m. 
Closed— Otherwise 
Contact:  Virginia  Harter.  Room  9-104, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
4843. 

Purpose:  The  Mental  Health  Small 
Grant  Review  Committee  is  charged 
with  the  initial  review  of  applications 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcohohsm,  the  National  Institute  on 
Drug  Abuse,  and  the  National  Institue  of 
Mental  Health  for  support  of  research  in 
all  disciplines  pertaining  to  alcohol,  drug 
abuse,  and  mental  health,  including 
psychiatry,  sociology,  anthropology, 
psychological  sciences,  biological 
sciences,  and  epidemiology,  and  makes 
recommendations  to  the  National 
Advisory  Councils  of  the  respective 
Institutes  for  final  review. 

Agenda:  From  1:30-2:30  p.m..  June  17, 
the  meeting  will  be  open  for  discussion 
of  administrative  announcements  and 
program  developments.  Otherwise,  the 
Committee  will  be  performing  Initial 
review  of  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6),  and 
Section  10(d)  of  Pub.  L  92-463  (5  U.S.C. 
Appendix  I). 

•  Cognition,  Emotion,  and  Personality 
Research  Review  Committee,  June  18- 
19;  9:00  a.m.,  Holiday  Inn,  Lobby 
Room,  5520  Wisconsin  Avenue,  Chevy 
Chase,  Maryland  20815 

Open— June  18,  9:00-10:00  a.m. 

Closed-— Otherwise 

Contact  Jean  Pierce,  Room  9C26, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
3936. 

Purpose:  The  Cognition,  Emotion,  and 
Personality  Research  Review  Committee 
is  charged  with  the  initial  review  of 
applications  for  assistance  from  the 
National  Institute  of  Mental  Health  for 
support  of  research  activities  in  the 
fields  of  personality,  cognition,  emotion 
and  higher  mental  processes  and  makes 
recommendations  to  the  National 
Advisory  Mental  Health  Council  for 
fmal  review. 

Agenda:  From  9:00-10:00  a.m.,  June  18, 
the  meeting  will  be  open  for  discussion 
of  administrative  announcements  and 


program  developments.  Otherwise,  the 
Conmiittee  will  be  performing  initial 
review  of  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6),  and 
Section  10(d)  of  Pub.  L  92-463  (5  U.S.C 
Appendix  I). 

•  Drug  Abuse  Clinical  and  Behavioral 
Research  Subcommittee  of  the  Drug 
Abuse  Clinical,  Behavioral  and 
Psychosocial  Research  Review 
Committee,  Jjme  21-24;  9:00  a.m.. 
Linden  Hill  Hotel,  Longwood  Room, 
5400  Pooks  Hill  Road,  Bethesda. 
Maryland  20814 
Open— June  21,  9:00-8:30  a.m. 
Closed — Otherwise 
Contact  Daniel  L  Mintz,  Room  10-42, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  (301)  443- 
2620. 

Purpose:  The  Drug  Abuse  Clinical  and 
Behavioral  Research  Subcommittee  is 
charged  with  the  initial  review  of 
applications  for  assistance  frcwn  the 
National  Instihite  on  Drug  Abuse  for 
support  of  research  and  researdi 
training  activities  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Drug  Abuse  for 
final  review. 

Agenda:  From  9:00-9:30  a.m..  June  21, 
the  meeting  will  be  open  for  discussion 
of  administrative  announcements  and 
program  developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6).  and 
Section  10(d)  of  Pub.  L  92-463  (5  U.S.C. 
Appendix  I)- 

•  Drug  Abuse  Psychosocial  Research 
Subcommittee  of  the  Drug  Abuse 
Clinical.  Behavioral,  and  Psychosocial 
Research  Review  Committee.  June  21- 
24;  8:30  a.m.,  Conference  Room  "I", 
Parklawn  Building,  5600  Fishers  Lsine, 
Rockville,  Maryland  20857 
Open  —June  21,  8:30-9:00  a.m. 
Closed--Otherwise 
Contact:  Ron  Gold,  Room  10-42, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  (301)  443- 
2620. 

Purpose:  The  Drug  Abuse 
Psychosocial  Research  Subcommittee  is 
charged  with  the  initial  review  of 
applications  for  assistance  from  the 
National  Institute  on  Drug  Abuse  for 
support  of  research  and  research 


training  activities  and  makes 
recommendations  to  the  National 
Advisory  Council  on  Drug  Abuse  for 
final  review. 

Agenda:  From  8:30-9:00  a.m..  June  21, 
the  meeting  will  be  open  for  discussion 
of  administrative  announcements  and 
program  developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol  Drug  Abuse,  and  Mental  Health 
Adminisfration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6),  and 
Section  10(d)  of  Public  Law  92-463  (5 
U.S.C.  Appendix  I). 

■  Drug  Abuse  Biomedical  Research 
Review  Committee,  June  21-25;  9H)0 
a.m..  Linden  Hill  Hotel  Sea  Pines 
Room,  5400  Pooks  Hill  Road. 
Bethesda,  Maryland  20814 

Open  — ^June  21,  9«)-9:30  a.m. 

Closed--Otherwi8e 

Contact  Alan  A.  Schreier,  Ph.D.,  Room 
10-42,  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  (301) 
443-2620. 

Parpoee:  The  Drug  Abuse  Biomedical 
Research  Review  Committee  is  charged 
with  tiie  initial  review  of  applicationa 
for  assistance  from  the  National 
Institute  on  Drug  Abuse  for  suppcMl  of 
research  and  research  training  activities 
and  makes  recommendations  to  the 
National  Advisory  Council  on  Drug 
Abuse  for  final  review. 

Agenda:  From  9KX>-9:30  a.m.,  June  21, 
the  meeting  will  be  open  for  discussion 
of  administrative  announcements  and 
program  developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C  552b(c)(6),  and 
Section  10(d)  of  PubUc  Law  92-463  (5 
U.S.C.  Appendix  I). 

Substantive  information  may  be 
obtained  from  the  contact  persons  Usted 
above.  Summaries  of  the  meetings  and 
rosters  of  Committee  members  may  be 
obtamed  as  follows:  NIAAA;  Mrs.  Diana 
Widner,  Committee  Management 
Officer,  Room  16C21,  Parklawn  Building. 
5600  Fishers  Lane.  Rockville.  Maryland 
20857.  (301)  443-2880  NIDA:  Ms. 
Claudette  Wright  Committee 
Management  Officer,  Room  10-22, 
Parklawn  Building.  5600  Fishers  Lane, 
Rockville,  Maryland  20857  (301)  443- 
1644.  NIMH;  Ms.  Helen  W.  Garrett 
Committee  Management  Officer,  Room 
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17C26.  Parklawrn  Building.  5€00  Fishers 
Lane,  Rockville,  Maryland.  (301)  443- 
4333. 

Dated:  May  4. 1982. 
EGzabetb  A.  CoonoBy, 

CoiTimittee  Management  Officer  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

(FR  Doc  IZ-123n  Filed  5-7-82:  «:4S  am) 
BILLING  CODE  4160-2&4I 


Office  of  Human  Development 
Services 

Debt  CoOectlon  Procedures 

agency:  Office  of  Human  Derelopment 

Services.  HHS. 

action:  Notice  and  request  for ' 

comneiita. 

summary:  Tlie  Of&ce  of  Humen 
Development  Services  (OHDS)  is 
publishing  this  notice  to  advise  the 
public  of  the  new  procedures  governing 
collection  of  debts  owed  by  recipients  of 
discretionary  grants  or  coc^ierative 
agreements  awarded  by  HE)S  program 
offices  (i.e.,  the  Administration  for 
Children,  Youth  and  Families. 
Administration  on  Aging, 
Administration  on  Developmental 
Disabilities,  Administratioa  for  Native 
Americans,  Office  of  Policy 
Derelopment,  and  the  Office  of  Program 
Coordination  and  Review.) 

These  poticies  and  procedures 
incorporate  the  Departmoit  of  Health 
and  Human  Services  debt  collection 
procedures  and  supplement  the 
Departmental  policies  by  addressing  the 
methods  by  which  debts  will  be 
collected.  The  policies  will  soon  be 
published  as  Chapter  18  of  the  HDS 
Grants  Administration  Staff  Manual. 
DATE:  Comments  most  be  received  by 
June  9, 1982. 

ADDRCSS:  In  order  to  be  considered, 
comments  must  be  addressed  to: 
Department  of  Health  and  Human 
Services,  Office  of  Human  Development 
Services,  Division  of  Grants  and 
Contracts  Management,  Room  1296, 
North  Boilding.  330  Independence 
Avonie  SW..  Washington,  D.C  2Q201. 
FOU  RmTI«R  MRMMATMM  CONTACR 
Bereriy  C6cdov«,  (202)  472-«709  or  Jack 
Daschback,  (202)  472-3243. 

SUPPLEMCNTARYINPOmiATION: 

Backgrounii  and  Purpose 

Under  ttie  Federal  Claims  Collection 
Act  (31  U.S.C  SS  851-953)  and  flie 
regulations  iesaed  jointly  by  the 
Comptroller  Geaeral  and  the  Attorney 
General  (4  CFR  Parts  101-104),  an 
agency  must  take  ag^essiv>e  action,  en  a 
timely  basis  with  effective  follow-up,  to 


collect  all  debts  owed  to  the  United 
States  by  the  public.  The  Department  of 
Health  and  Human  Services  at  45  CFR 
Part  30  adopted  for  Department 
operation  all  provisions  of  the  joint 
regiilations. 

On  September  17, 1980,  the 
Department  of  Health  and  Human 
Services  published  in  the  Federal 
Register  (45  FR  61792)  its  Debt 
Collection  Procedures.  A  subsequent 
notice  was  published  in  the  Federal 
Register  (45  FR  73523)  on  November  % 
1980,  to  notify  the  public  of  an  internal 
Department-wide  policy  on  resolution  of 
audit  findings  affecting  the  £)epartmeDt's 
graals,  coBteacts.  and  cooperative 
agreements.  The  latter  policy  provides 
basic  standards  and  comprehensive 
instructions  for  resolving  audit  findings 
from  receipt  of  an  audit  report  to  final 
resolutioo.  The  andit  resohitiaa  policy  is 
pubiisbed  as  Chapter  1-lOS  of  ti^ 
Department's  Grants  Administration 
Manual. 

For  grant-related  purposes,  a  debt 
arises  when  a  recipient  receives  money 
from  the  Federal  Government  and  fails 
to  fulfill  the  resulting  obligation  to  the 
Covemmeot  by  either  charging  costs  to 
the  grant  determined  to  be  unaJlowble 
or  failing  to  meet  the  cost-sharing  or 
matching  requirements  of  the  grant  A 
disallowance  of  a  cost  or  the  failure  of  a 
recipient  to  meet  its  cost-sharing  or 
matching  requirement  has  tl»  net  effect 
of  financial  assistance  being  paid  to  the 
recipient  by  the  Federal  Government  in 
excess  of  the  amount  to  which  the 
recipient  was  entitled.  The  excess 
amount  constitutes  the  debt  owed  by  the 
recipient  to  the  Federal  Government  for 
which  the  Govenusent  is  obliged  to  seek 
recovery. 

In  accordance  with  Departmental 
policy,  an  debts  are  due  thirty  (30)  days 
from  the  date  of  the  official  notification 
of  the  ^sallowance.  regardless  of 
whether  the  disallowance  is  for  an 
unallowable  cost  or  for  the  failure  of  a 
recipient  to  meet  its  cost-sharing  or 
matching  requirement  Interest  will  be 
charged  on  the  amount  uncollected  as  of 
the  due  date  and  will  be  computed  every 
30  days  on  the  uncollected  balance.  The 
due  date  is  not  extended  by  the  filing  of 
any  form  of  appeal 

Prior  Policy  and  Procadwes 

In  the  past  HDS  has  collected 
monetary  audit  disallowances  by  one  of 
the  following  methods: 

•  Direct  check  payment  to  the 
Department. 

•  Writing  a  check  from  non-Federal 
resources  to  the  grant  account 

•  Allowing  recipients  to  increase  the 
non-Federal  snare  participation 
(usually  Arotigh  third-party  in-kind 


contributions)  in  the  current  or 

subsequent  budget  period. 
•  Offsetting  the  Federal  share  of  the 

carrent  or  subsequent  year's  grant. 

These  methods  were  used 
interchangeably  regardless  of  whether 
the  disallowance  was  for  an 
unallowable  cost  charged  to  the  Federal 
share  of  the  grant  or  because  the 
recipient  failed  to  meet  its  cost-sharing 
or  matching  requirement 

New  Policies  and  Procedures 

In  response  to  Departmental 
guidelines,  we  have  determined  that  the 
methods  by  which  debts  are  collected 
depend  on  the  reason  for  the  monetary 
audit  disallowance.  Thus,  certain 
methods  must  be  used  when  the 
disallowance  is  in  the  expenditure  of 
Federal  funds  and  ether  methods  when 
the  recipient  has  failed  to  provide 
adequate  cost-sharing  or  matching  for 
the  Federal  funds  advanced  for  the 
period  in  which  the  disallowance  was 
made.  If  an  inappropriate  method  is 
applied,  the  recipient  could  carry  the 
disallowance  from  one  budget  period  to 
another  and  indefinitely  postpone 
possible  recoupment  by  flie  Federal 
Government. 

The  following  procedures  shall  govern 
collection  of  debts  owed  by  recipients  of 
HDS  discretionary  grants. 

•  Where  the  disallowance  is  in  the 
expenditme  of  Federal  funds  (i.e.,  an 
unallowable  cost  charged  to  the  Federal 
share  of  the  grant),  the  debt  must  be 
repaid  either  by  direct  check  payment  to 
the  Government  \not  to  the  grant 
accoimt]  or  tiirough  offset  of  the  grant 

Offset  means  that  subsequent  Federal 
funds  due  a  recipient  will  be  reduced  by 
the  amount  of  the  disallowance.  The 
recipient  may  not  repay  the  debt  by 
increasing  the  non-Federal  share 
through  grantee-incurred  costs  or  third- 
party  in-kind  contributions  in  the 
current  or  subsequent  budget  period. 

Exended  payment  plans  may  be 
negotiated  if  the  recipient  is  unable  to 
pay  in  one  lump  sum.  If  an  extended 
payment  plan  is  approved,  the  recipient 
must  send  a  check  to  the  Depai  taient  for 
a  predetermined  amount  (principal  plus 
interest)  at  regular  intervals  over  a 
specified  period  of  time,  generally  not  to 
exceed  tiffee  years.  Provided  an 
extended  payment  plan  has  been 
negotiated  and  confirmed  in  writing 
within  90  days  bnra  the  date  of  the 
official  notification  of  the  disallowance, 
the  recipient  will  continue  to  receive 
grant  payments  in  advance  as  long  as 
the  installment  payments  are  made 
according  to  sdiedule. 

If  offset  is  required  (i.e.,  where  refund 
is  not  made,  an  extended  payment  plan 


ib  not  negotiated,  or  an  appeal  is  not 
filed  or  is  denied),  the  recipient  will  be 
removed  from  advance  funding  and 
placed  on  a  reimbursement  method  of 
payment.  Once  the  full  amount  of 
disallowed  Federal  funds  [plus  interest] 
has  been  recovered  by  offset  against 
reimbursement  vouchers,  the  net  amount 
due  the  recipient  will  be  paid  by  U.S. 
Tieasury  check.  Thereafter,  the  payment 
of  advances  may  be  reestablished  based 
on  the  undisbursed  Federal  balance  of 
the  award,  and  the  reimbursement 
method  discontinued. 

In  accordance  with  departmental 
regulations,  interest  will  be  charged  on 
the  amount  uncollected  as  of  the  due 
date  and  will  be  computed  every  thirty 
days  on  the  uncollected  balance. 

Where  the  disallowance  is  for  failure 
to  meet  the  cost-sharing  or  matching 
requirement  of  the  grant,  the  recipient 
may  elect  to  (1)  repay  the  excess 
Federal  funds  advanced  by  direct  check 
payment  to  the  Government;  (2)  offset 
the  current  or  subsequent  year's  grant; 
or  (3)  increase  the  non-Federal  share 
participation  in  the  current  or 
subsequent  budget  period.  In  the  latter 
case,  the  recipient  may  provide  in-kind 
services  or  non-Federal  cash  over  a 
specified  period  to  make  up  the  shortage 
of  matching  fimds. 

In  accordance  with  Departmental 
regulations,  interest  will  be  chai:ged  on 
the  {UQOunt  uncollected  as  of  the  due 
date  and  wiU  be  computed  every  thirty 
days  on  the  uncollected  balance. 

If  the  recipient  chooses  to  increase  the 
non-Federal  share  participation  in  the 
current  or  subsequent  budget  period  to 
make  xxp  the  shortage  of  match  from  the 
prior  period  involved  in  the 
disallowance,  interest  will  be  charged 
on  the  excess  Federal  funds  until  such 
time  as  the  contribution  is  completed. 
The  interest  computation  shall  be  based 
on  the  appropriate  Treasury  rate  for  a 
like  period  of  an  extended  payment 
plan.  The  interest  must  be  paid  in  cash 
or  check. 

The  contributions  provided  will  be 
applied  to  any  disallownace  from  the 
prior  year  before  being  counted  for  the 
current  year's  matching  requiremflnt. 
The  principle  that  will  be  applied  in  this 
case  will  be  the  "first-in,  first-out" 
concept  (i.e.,  the  first  costs  incurred  that 
are  charged  to  the  non-Federal  shars 
plus  the  value  of  third-party  in-kind 
contributions  will  be  applied  as  match 
for  the  excess  Federal  funds  advanced 
in  the  prior  period).  An  interim  SF-269, 
Financial  Status  Report,  shall  be 
submitted  at  soon  as  this  action  has 
occurred.  Once  the  prior  year  Federal 
funds  have  been  matched,  the  recipient 
must  then  match  all  Federal  funds 
drawn  against  the  current  year's  award. 
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Where  the  debt  is  owed  for  any 
reason  other  than  a  monetary  audit 
disallowance  (e.g.,  interest  earned  on 
advances  of  grant  funds,  money  from  the 
sale  of  property,  failure  to  deduct 
program  income,  etc.),  the  debt  must  be 
repaid  by  either  direct  check  payment  to 
the  Government  or  through  offset  of  the 
grant 

Dated:  May  S.  198Z 

Jaime  L  Manzano, 

Acting  Assistant  Secretary  for  Human 
Development  Services. 

P^R  Doc  82-12B50  Hied  S-7-6Z;  8:45  am| 
BTLUNG  CODE  413IMI1-4I 


National  Institutes  of  Healtti 

Biotechnology  Resources  Review 
Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Biotechnology  Resources  Review 
Committee,  Divison  of  Research 
Resources,  June  3  and  4, 1982,  Ramada 
Inn.  8400  Wisconsin  Avenue,  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  the 
public  June  3  from  IKX)  p.m.  to 
approximately  SKK)  pjn.,  and  from  8«) 
a.m.  to  adjournment  on  June  4  for 
analysis  and  discussion  of  current  and 
futiu-e  needs  for  support  of  technologies 
by  the  Biotechnology  Resources  Program 
over  the  next  five  years  and  for 
discussions  of  the  guidelines  for 
Biotechnology  Resources  Program 
applications  and  potential  new  areas  for 
grants.  Attendance  by  the  public  will  be 
Umited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.  Code  and  section 
10(d)  of  Pub.  L  92-463,  the  meeting  will 
be  closed  to  the  public  from  8:15  a.m.  to 
approximately  12:00  noon  on  June  3  for 
the  review,  discussion,  and  evaluation 
of  individual  research  prospectuses 
submitted  by  organizations  seeking 
access  to  PROPHET  System  services. 
These  prospectuses  and  the  discussions 
could  reveal  confidentid  trade  secrets 
or  commercial  property  such  as 
patentable  material  and  personal 
information  concerning  individuals 
associated  with  the  prospectuses, 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Mr.  James  Augustine,  Information 
Officer,  Division  of  Research  Resources, 
Bldg.  31.  Rm.  5B-10,  National  Institutes 
of  Health,  Bethesda,  Maryland  20205. 
telephone  area  code  301  49(^-5545,  will 
provide  summaries  of  meetings  and 
rosters  of  committee  members. 


Dr.  Charles  L  Coulter.  Executive 
Secretary,  Biotechnology  Resources 
Review  Committee,  Division  of  Research 
Resources.  Bldg.  31.  Rm.  5B-41,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20205.  telephone  area  code  301  496-5411, 
will  furnish  substantive  program 
infonnatioa 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13J71,  Biotechnology  Research. 
National  Institutes  of  Health.) 

NotB. — NIH  programs  are  not  covered  by 
OMB  Circular  A-9S  I>ecau8e  tfaey  Gt  the 
description  of  "programs  not  considered 
appropriate"  in  section  8(b)(4}  and  (5)  of  that 
circular. 

Dated  April  29. 1962. 

Betty  |.  Beveridge, 

National  Institutes  of  Health  Committee 
Management  Officer. 

fm  Doc  82-12596  PUwJ  $-7-«2:  MS  ■■] 
BILLMG  CODE  414»-0V-II 


General  Research  Support  Review 
Committee;  Meeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
General  Research  Support  Review 
Committee,  Division  of  Researdi 
Resources,  June  24-25, 1982  at  the 
National  Institutes  of  Health.  The 
meeting  will  be  held  in  Conference 
Room  9,  Building  31,  9000  Rockville  Pflce, 
Bethesda,  Maryland  20205. 

This  meeting  will  be  open  to  the 
public  from  9:00  a.m.  to  approximately 
1:30  p.m.  on  June  24, 1982,  to  discuss 
policy  matters  relating  to  the  Minority 
Biomedical  Research  Support  ProgranL 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Tide  5,  U.S.  Code  and  section 
10(d)  of  Pub.  L  92-463,  the  meeting  will 
be  closed  to  the  public  on  June  24, 1982. 
from  approximately  1:30  p.m.  to  5«)  pjn. 
and  on  June  25  from  8:30  a.m.  to 
adjournment  for  the  review,  discussion 
and  evaluation  of  individual  grant 
appb'cations  submitted  to  the  Minority 
Biomedical  Research  Support  Program. 
These  apphcations  and  discussions 
could  reveal  confidential  trade  secrets 
or  conmiercial  property  sudi  as 
patentable  material  and  personal 
information  concerning  individuals 
associated  with  the  applications, 
disclosure  of  which  would  constitute  a 
cleariy  unwarranted  invasion  of 
personal  privacy. 

Mr.  James  Augustine,  Information 
Officer,  Division  of  Research  Resources, 
National  Institutes  of  Health,  Building 
31,  RocMn  5Bia  Bethesda,  Maryland 
20205.  telephone  (301)  496-5545.  wiQ 
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provide  sanuBaries  of  meeting  and 
rosters  of  comniiltee  members.  Dr. 
Sidney  A.  McNairy.  Executive  Secretary 
of  the  General  Research  Support  Review 
CommiUee.  Building  31.  Room  5B29. 
Bethesda.  Maryland  20205,  telephone 
(301)  49ft-6743  will  fumiah  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  13.375.  Minority  Biomedical 
Research  Support  Program.  National 
Institutes  of  Health] 

Note. — NIH  programs  are  not  covered  by 
OMB  Circular  A-95  because  they  fit  the 
description  of  "programs  not  considered 
appropriate"  in  section  8(b)  (4)  and  (5)  of  that 
Circular. 

Dated:  April  29. 1982. 
Betty }.  Beveridge. 

NationaHnatitutee  of  Health  Committee 
Management  Officer. 

|FR  Doc.  82-12507  FSwl  S-T-K  S:«  amj 
BtlXING  COOE  4140-41-11 


Heart,  Lung,  and  Btood  Reaeerch 
Review  Committee  A;  Itoatliig 

PursuaAt  to  Pub.  L  92-463,  notice  is 
hereby  ^ven  of  the  meeting  of  the  Heart, 
Lung,  and  Blood  Research  Review 
Committee  A.  National  Heart.  Lung,  and 
Blood  Insbtute,  National  Institutes  of 
Health.  9000  RockviUe  Pike.  Bethesda, 
Maryland  20206,  on  July  9-10, 1982.  in 
Building  31.  Conference  Room  7. 

This  meeting  will  be  open  to  the 
public  on  July  9, 1982  from  8:30  AM  to 
approximately  9:30  AM  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart.  Lung,  and  Blood 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  section  552b(c)(«),  Title  5,  U.S. 
Code,  and  section  10(d]  of  Pub.  L.  9a- 
463,  the  meeting  will  be  dosed  to  the 
public  on  July  9,  from  approximately  9:30 
AM  until  adjournment  on  July  10,  for  the 
review,  discussion,  emd  evaluation  of 
individual  grant  applications.  These 
applications  and  tfhs  discussions  could 
reveal  personal  information  concerning 
individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Larry  Biaser,  Qiief  of  the 
Research  Reporting  Section.  National 
Heart,  Lung,  and  Blood  Institute, 
Building  31,  Room  4AZ1,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20205,  (301)  496-4236,  will  provide 
summaries  of  the  meeting  and  rosters  of 
the  committee  members. 

Dr.  Peter  M.  Spooner,  Executive 
Secretary.  Research  Review  Committee 
A,  Westwood  Building.  Room  648, 
National  Institutes  of  Health,  Bethesda, 


Maryland  20205,  phone  (»n)  496-7266, 
will  furnish  sobstantive  program 
in&>nnatian. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.837,  Heart  and  Vascular 
Diseases  Research;  13.836,  Lung  Diseases 
Research;  National  Institutes  of  Health.) 

Note. — NIH  programs  are  not  covered  by 
OMB  Circular  A-95  because  they  fit  the 
description  of  "programs  not  considered 
appropriate"  in  section  8(b)  (4)  and  (5)  of  that 
Circular. 

Dated:  April  29, 1982. 
Betty ).  Beveridge, 

National  Institute  of  Health.  Committee 
Management  Officer. 

[FR  Doc.  82-12598  Filed  5-7-82:  8:45  am) 
BILUNO  COOE  414»-01-« 


Heart,  Lung,  and  Blood  Researcb 
Review  Committee  B;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Heart, 
Lung,  and  Blood  Research  Review 
Committee  B,  National  Heart,  Lung,  and 
Blood  Institute,  Notional  Institutes  of 
Health,  9000  Rockville  Pike,  Bethesda, 
Maryland  20205.  on  July  9-10. 1982,  in 
Building  31.  Conference  Room  9. 

This  meeting  will  be  open  to  the 
public  on  )uly  9. 1982.  from  8:30  a.m.  to 
approximately  10:00  a.m.  to  discuss 
administrative  details  and  to  hear 
reports  concerning  the  current  status  of 
the  National  Heart.  Luag,  and  Blood 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
kn-tb  in  section  %2b(c)(6).  Title  5,  U.S. 
Code,  and  section  10(d)  of  Pob.  L.  92- 
463.  the  Beeting  will  be  closed  to  the 
public  on  July  9, 1982,  from 
approxooateiy  10:15  a.m.  to  adjournment 
on  July  10.  for  the  review,  discussion, 
and  evaluation  of  individual  grant 
applications.  These  applications  and  the 
discussions  could  reveal  personal 
information  coocemiog  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwairanted  invasion  of 
personal  privacy. 

Mr.  Larry  Biaser.  Chief  of  the 
Research  Reporting  Section,  National 
Heart  Lung,  and  Blood  Institute. 
Building  31,  Room  4A21,  National 
Institutes  of  Health.  Bethesda,  Maryland 
20205.  (301)  496-423a  will  provide 
summaries  of  the  meetings  and  rosters 
of  the  committee  members. 

Dr.  Louis  M.  Ouellette.  Executive 
Secretary,  NHLBL  Westwood  Building, 
Room  554,  National  Institutes  of  Health, 
Bethesda,  Maryland  20205,  phone  (301) 
496-7915,  will  furnish  substantive 
program  information. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.a37,  Heart  and  Vascular 
Diseases  Research;  and  13.839.  Blood 
Diseases  and  Resources  Research,  National 
Institutes  of  HealfL) 

Note. — NIH  programs  are  not  covered  by 
OMB  Circular  A-96  because  they  fit  the 
description  of  "programs  not  considered 
appropriate"  in  section  8(b)  (4)  and  (5)  of  that 
Circnlar. 

Dated:  April  29. 1982. 
Betty  J.  Beveridge, 
NHI  Committee  Management  Officer. 

[FR  Doc.  82-12599  Filed  &-7-S2;  &45  wn) 
B4LUNQ  COOE  414&41-H 


Maternal  and  Child  Health  Research 
Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Maternal  and  Child  Health  Research 
Committee,  National  Institute  of  Child 
Health  and  Human  Development,  on 
June  21-22, 1982.  in  the  Landow 
Building,  Conference  Room  A,  7910 
Woodmont  Avenue,  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  the 
public  on  Jime  21,  from  9:00  to  10:15  a.m. 
to  discuss  items  relative  to  the 
Committee's  activities  including 
announcements  by  the  Acting  Director. 
Associate  Director  for  Scientific  Review 
and  Chiefs  of  the  Human  Learning  and 
Behavior  and  the  Clinical  Nutrition  and 
Early  Development  Branches  and  the 
Executive  Secretary  of  the  Committee. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  Title  5,  \2S.  Code  552b(c)(4)  and 
55i2b(c)(6)  and  section  10(d]  of  Pub.  L 
92-463,  the  meeting  will  be  closed  to  the 
public  on  June  21  from  10:30  a.m.  to 
adjoununent  on  Jime  22  for  the  review, 
discussion  and  evaluation  of  individual 
grant  applications. 

The  applications  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  property.  Mrs.  Marjorie  Neff, 
Committee  Management  Officer, 
NICHD,  Landow  Building,  Room  6C08, 
National  institutes  of  Health.  Bethesda, 
Maryland.  Area  Code  301,  496-1485.  will 
provide  a  simiraary  of  the  meeting  and  a 
roster  of  committee  members.  Dr.  Jane 
Showacre,  Executive  Secretary, 
Maternal  and  Child  Health  Research 
Committee.  NICHD,  Landow  Building 
Room  6C03,  National  Institutes  of 
Health,  Bethesda,  Maryland,  Area  Code 


■^•"■i 
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301,  496-1696,  will  furnish  substantive 
program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  NJo.  13.865,  Research  for  Mothers 
and  Children,  National  Institutes  of  Health) 
Note. — ^NIH  programs  are  not  covered  by 
OMB  Circular  A-BS  because  they  fit  the 
description  of  "programs  not  considered 
appropriate"  in  section  8(b)  (4)  and  (5)  of  that 
Circular. 

Dated:  April  29, 1982. 

Betty  |.  Beveridge, 

Committea  Management  Officer,  National 
Institutes  of  Health. 

|FR  Doc  B2-12aS0  Filed  S-7-«2:  8:4S  im) 
BIUJNG  COOE  4140-OI-M 


Minority  Access  to  Research  Careers 
Review  Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Minority  Access  to  Research  Careers 
Review  Committee,  National  Institute  of 
General  Medical  Sciences,  National 
Institutes  of  Health.  Building  31-C, 
Conference  Room  8,  on  June  10-11, 1982, 
9:00  a.m. 

This  meeting  wrlll  be  open  to  the 
pubhc  on  June  10,  9:00  a.m.  to  10:30  a.m. 
This  portion  will  consist  of  opening 
remarks  and  discussion  of  procedural 
matters.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  section  552b(cK6),  Title  5,  U.S. 
Code  and  section  10(d)  of  Pub.  L  92-483, 
the  meeting  will  be  closed  to  the  public 
for  approximate  the  last  six  hours  of 
the  day  on  June  10,  and  imtil 
adjournment  on  June  11.  It  is  estimated 
that  this  will  occur  from  10:30  a.m.  to 
5:00  p.m.,  on  June  10,  and  on  June  11 
from  8:30  a.m.  until  adjournment  fcM"  the 
review,  discussion,  £md  evaluation  of 
institutional  and  individual  grant 
applications. 

These  applications  and  the 
discussions  could  reveal  personal 
information  concerning  individuals 
associated  with  the  apphcations,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy.  Ms.  Ellen  Casselberry. 
Public  Information  Officer.  NIGMS, 
Wesfwood  Building,  Room  9A-10,  5333 
Westbard  Avenue,  Behtesda,  Maryland 
20205,  telephone  (301)  496-7301,  will 
furnish  summary  minutes  of  the  meeting 
and  a  roster  of  committee  members. 

Substantive  program  information  may 
be  obtained  from  Harriert  L.  Gordcm, 
M.D,,  Executive  Secretary,  Westwood 
Building,  Room  949,  Bethesda,  Maryland 
20205,  telephone  (301)  496-7585. 

(Catalog  of  Federal  Domestic  Assistance 
Program  13.690.  Minority  Access  to  Research 
Careers  (MARC),  National  Institutes  of 


Healtii,  Department  of  Health  and  Humaa 
Services) 

Note. — ^DH  programs  are  not  covered  by 
OMB  Circular  A-%  because  they  fit  the 
description  of  "programs  not  considered 
appropriate"  in  section  8(b)(4)  and  (5)  of  that 
Circular. 

Dated:  April  29, 1982. 
Betty  |.  Beveridge, 
National  Institutes  of  Health. 

(FK  Doc  SZ-uam  Rled  S-7-«2: 8:45  am] 
BllUNG  COOE  4140-01-M 


National  Advisory  Researcfi 
Resources  Council;  MeeBng 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Research  Resources 
Council,  Division  of  Research  Resources 
(DRR).  June  7-8, 1982.  Conference  Room 
10,  BIdg.  31,  National  Institutes  of 
Health.  9000  Rockville  Pike.  Bethesda, 
MD  20205. 

The  meeting  will  convene  in  open 
session  on  June  7,  at  9iX)  ajn.,  for  the 
regular  conduct  of  Council  business,  a 
report  of  the  Acting  Director,  DRR.  staff 
reports  by  the  Program  Directors  of  the 
Animal  Resources,  Biomedical  Research 
Support,  Biotechnology  Resources. 
General  Clinical  Research  Centers,  and 
Minority  Biomedical  Research  Support 
Programs,  a  budget  report  by  the 
Executive  Officer,  DRR,  an  update  of  the 
DRR  Five-Year  Han,  and  a  review  of  the 
Council  Operating  Procedures.  He 
meeting  will  continue  as  follows  from 
approximately  11:00  a.m.  to  3:00  p.m.: 
Animal  Resources  Program  Work  Group, 
Rm.  2A52;  Biotechnology  Resources 
Program  Work  Group,  Rra  9A51; 
Biomedical  Reseeirch  Support  Pro-am 
Work  Group,  Rm.  5B23;  General  Clinical 
Research  Centers  Program  Work  Group, 
Rm.  5B03;  and  Minority  Biomedical 
Research  Support  Program  Work  Group, 
Conference  Rm  10.  The  meeting  will 
reconvene,  in  open  session,  on  Jime  8 
from  6:30  a  on.  to  approximately  10:30 
a.m.  for  Program  Work  Group  reports 
and  recommendations  to  the  full  Council 
for  discussion  and  action.  Attendance 
by  the  public  will  be  limited  to  space 
available. 

In  accordance  with  provisions  set 
forth  in  sections  552b(cU4j  and 
552b{c)(6)  Tide  5.  U.S.  Code  and  section 
10(d)  of  Pub.  L.  92-463,  the  meeting  will 
be  closed  to  the  pubhc  on  June  7  from 
approximately  3:00  p.m.  to  recess,  and 
on  June  8  from  aj^roximately  10:30  a.m. 
to  adjournment  for  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  These  apphcations 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 


individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  Mr.  James 
Augustine,  Information  Officer,  Division 
of  Research  Resources,  Rm.  SBlQ.  Bldg. 
31,  National  Institutes  of  Health. 
Bethesda.  MD  20205.  [301]  496-5545.  will 
provide  summaries  of  the  meeting  and 
rosters  of  the  Council  members.  Dr. 
James  F.  O'Donnell,  Acting  Director. 
Division  of  Research  Resources,  Rm. 
5B03,  Bidg.  31,  National  histitutes  of 
Health.  Bethesda.  MD  20206,  (301)  496- 
6023.  will  furnish  st^tantive  program 
information  and  will  receive  any 
comments  pertaining  to  this 
announcement 

(Catalog  of  Federal  Domestic  Assistant 
Program  Nos.  13.306,  laboratory  Aiunai 
Sciences  ^nd  Primate  Research;  I3J33. 
Qinical  Research;  13.337.  Biomedical 
Research  Support  13.371.  Biotechnology 
Resources:  13.375,  Minority  Biomedical 
Research  Support.  NatioiiBl  kistitutes  of 
Health) 

Note. — NIH  programs  are  not  covered  by 
OMB  Circular  A-95  because  they  fit  the 
description  of  "programs  not  considered 
appropriate"  in  section  8(h)  (4)  and  (5)  of  that 
Circular. 

Dated:  April  2a  1982. 

Betty  J.  Beveridge, 

National  Institutes  of  Health  Cnmmittf* 
Management  Officer. 

(PR  Doc  az-imat  Filed  S-7-82: 8:45  am) 
BIUJNQ  COOS  4140-91-M 


Pttarmacological  Sciences  Reviaw 
Committee;  Meeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Pharmacological  Sciences  Review 
Committee,  National  faisititute  of 
General  Mediced  Sciences,  National 
Institutes  of  Health,  June  18, 1982,  at  the 
Dulles  Marriott  Hotel,  Dulles 
International  Airport  Washington,  D.C 
20041. 

This  meeting  will  be  open  to  the 
public  on  June  18  from  8:30  a.m.  to  9:30 
a.m.  for  opening  remarks  and  general 
administrative  business.  Attendance  by 
the  pubhc  will  be  limited  lo  space 
available. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(6),  Title  5,  U.S. 
Code  and  section  10(d]  of  Pub.  L  92-463, 
the  meeting  will  be  closed  to  the  public 
for  approximately  8  hours  for  the 
review,  discussion,  and  evaluation  of 
individual  grant  apphcations.  It  is 
anticipated  that  this  will  occur  on  June 
18,  from  approximately  9:30  a.m.  to 
adjournment  These  apiriications  and 
the  discussion  could  reveal  personnel 
information  concerning  individaals 
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associated  with  the  applications, 
disclosure  of  which  constitute  a  clearly 
unwarranted  invasion  of  personnel 
privacy. 

Ms.  Ellen  Casselberry,  Public 
Information  Officer,  NIGMS,  Westwood 
Building,  Room  9A10,  Bethesda, 
Maryland  20205.  Telephone:  301,  496- 
7301.  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members. 

Substantive  progiam  information  may 
be  obtained  from  Dr.  Anthony  Demsey, 
Executive  Secretary,  Pharmacological 
Sciences  Review  Committee,  Westwood 
Building,  Room  950,  Bethesda,  Maryland, 
Telephone:  (301)  496-7125. 

(Catalog  of  Federal  Domestic  Assistant 
Program  13-859,  Pharmacology-Toxicology 
Research,  National  Institute  of  General 
Medical  Sciences,  National  Institutes  of 
Health] 

Note. — NIH  programs  are  not  covered  by 
OMB  Circular  A-fl5  because  they  fit  the 
description  of  "programs  not  considered 
appropriate"  in  section  8(b)  (4)  and  (5)  of  the 
Circular. 

Dated:  April  29, 1982. 
Betty  ).  BevMidgs, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

|FR  Doc  82-12803  Filed  5-7-82  8:45  am] 
BtUJfM  CODE  4140-01-M 


Transplantation  Biology  and 
Immunology  Sul)committe«  of  the 
Allergy,  Immunology,  and 
Transplantation  Research  Committee; 
Meeting 

Pursuant  to  Pub.  L  9Z-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Transplantation  Bilogy  and  Immunology 
Subcommittee  of  the  Allergy. 
Immunology,  and  Transplantation 
Research  Committee,  National  Institute 
of  Allergy  and  Infectious  Diseases,  on 
June  24-25, 1982,  at  the  National 
Institutes  of  Health,  Building  31C, 
Conference  Room  7,  Bethesda,  Maryland 
20205.  The  meeting  will  be  open  to  the 
public  on  June  24  from  8:30  a.m.  until 
9:30  a.m.  for  approval  of  the  minutes  of 
the  previous  meeting,  selection  of  future 
meeting  dates  and  comments  from  the 
Director,  and  Deputy  Director,  NIAID, 
the  Director  of  the  Immunology,  Allergy, 
and  Immunologic  Diseases  Program  and 
the  Acting  Director.  Exframural 
Activities  Program  with  regard  to 
(among  other  items)  budget,  and  review 
policies  and  procedures.  Attendance  by 
the  public  will  be  limited  to  space 
available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5.  U.S.  Code,  and 
section  lOfd)  of  Pub.  L.  92-463,  the 
meeting  of  the  AITRC  Transplantation 


Biology  and  Immunology  Subcommittee 
will  be  closed  to  the  public  for  review, 
evaluation,  and  discussion  of  individual 
grant  applications  and  contracts 
proposals  from  9:45  a.m.  to 
approximately  5:00  p.m.  on  June  24  and 
from  8:30  a.m.  until  adjournment  on  June 
25. 

These  applications,  proposals,  and 
discussions  could  reveal  conHdential 
frade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mr.  Robert  L  Schreiber,  Chief.  Office 
of  Research  Reporting  and  Public 
Resonse,  National  Institute  of  Allergy 
and  Infectious  Diseases,  Building  31, 
Room  7A-32,  National  Institutes  of 
Health.  Bethesda,  Maryland  20205, 
telephone  (301)  496-5717,  will  provide 
summaries  of  the  meetings  and  rosters 
of  the  Committee  members  as  requested. 

Dr.  Nirmal  K.  Das.  Executive 
Secretary.  Allergy,  Immunology  and 
Transplantation  Research  Committee, 
NIAID.  NIH.  Westwood  Building,  Room 
706,  telephone  (301)  496-7966,  will 
provide  substantive  program 
information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.855,  Phaimacological 
Sciences;  13.856,  Microbiology  and  Infectious 
Diseases  Research.  National  Institutes  of 
Health) 

Note. — NIH  programs  are  not  covered  by 
OMB  Circular  A-95  because  they  fit  the 
description  of  "programs  not  considered 
appropriate"  in  sections  8(b]  (4)  and  (5)  of 
that  Circular. 

Dated:  May  3. 1982. 
Betty  J.  Beveildge, 

National  Institutes  of  Health  Committee 
Management  Officer. 

(FR  Doc  82-12596  FUad  5-7-62: 8:45  am] 
BILUtra  COOC  4140-01-M 


Public  Health  Service 

Availability  of  Cancer  Bloassay  Report 
on  1,2-Dibromo-3<hloropropane 

The  HHS*  National  Toxicology 
Program  today  announces  the 
availability  of  a  Technical  Report  on  a 
carcinogenesis  bioassay  of  1.2-dibromo- 
3-chloropropane  (DBCP). 

DBCP.  once  a  widely-used  pesticide, 
caused  cancer  in  both  sexes  of  rats  and 
mice  in  this  103-day  inhalation  study.  It 
produced  nasal  and  tongue  cancers  in 
both  sexes  of  rats,  adrenal  gland  tumors 
in  female  rats,  and  both  nasal  and  lung 
cancers  in  male  and  female  mice. 

DBCP  was  used  to  kill  nematodes  on 
vegetables,  fruits,  nuts,  and  ornamental 


plants.  By  1972,  an  estimated  12.3 
million  pounds  were  produced.  In  1977, 
800,000  pounds  were  used  in  California, 
mostly  on  grapes  and  tomatoes. 

In  1977,  after  workers  manufacturing 
DBCP  were  found  to  have  testicular 
dysfunction  and  a  few  became  sterile. 
DBCP  was  banned  in  Cahfomia. 
Subsequently,  the  Environmental 
Protection  Agency  announced  that  most 
uses  of  DBCP  were  suspended. 

Copies  of  the  Technical  Report — 
Carcinogenesis  Bioassay  of  1,2- 
clibromo-3-chIoropropane  (T.R.  206) — 
are  available  without  charge  by  writing 
to  the  NTP  Public  Information  Office. 
MD  B2-04,  Box  12233,  Research  Triangle 
Park.  NC  27709;  Telephone:  (919)  541- 
3991,  FTS  629-3991. 

Dated:  April  29, 1982. 
David  P.  Rail, 

Director,  National  Toxicology  Program. 

(FR  Doc  82-12592  Filed  5-7-82;  8:45  am] 
BIUINQ  COOC  4140-01-11 


Office  of  ttte  Secretary 

Office  for  Civil  Rights;  Statement  of 
Organization,  Functions,  and 
Delegation  of  Authority 

Part  A.  Chapter  AT  (Office  for  Civil 
Rights)  of  the  Statement  of  Organization, 
Functions,  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  (43  FR  40927, 
September  13. 1978.  as  amended  most 
recenUy  at  45  FR  47474,  July  1, 1980)  is 
amended  to  reflect  significant 
organizational  changes  within  the  Office 
for  Civil  Rights.  The  changes  are  being 
made  to  further  strengthen  and  improve 
overall  program  management  and 
include:  (1)  the  disestablishment  of  the 
three  major  program  offices  (Office  of 
Program  Development.  Office  of 
Compliance  and  Enforcement  and  Office 
of  Technical  Assistance),  the  staff 
offices  of  the  Associate  Director  for 
Administration,  the  Office  of  Public 
Affairs,  the  Office  of  Intergovernmental 
Affairs,  the  Office  of  Quality  Assurance, 
and  the  Office  of  the  Principal  Deputy; 
(2)  the  establishment  of  two  new 
program  offices,  the  Office  of 
Management  and  Policy  and  the  Office 
of  Program  Operations,  and  the  transfer 
of  the  functions  the  disestablished 
offices  (Office  of  Public  Affairs, 
Intergovernmental  Affairs,  Quality 
Assurance,  Administration,  Program 
Development  Compliance  and 
Enforcement  and  Technical  Assistance) 
to  these  new  program  offices. 

Part  A,  Chapter  AT  as  revised  reads 
as  follows:  Chapter  AT,  Office  for  Civil 
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Rights.  ATiX)  Mission.  AT.IO 
Organirabon.  AT.20  Functions. 

Section  AT.OO Mission:  The  primary 
mission  of  the  Office  for  Civil  Rights  is 
to  ehminate  unlawful  discrimination  and 
to  insure  equal  oppoftonities  for  the 
beneficiaries  and  potential  beneficiaries 
of  Federal  financial  assistance  provided 
by  the  Department  of  Health  and 
Human  Services.  This  shall  be 
accompUahed  as  quickly  and  effectively 
as  possible,  but  with  meaningful  efforts 
at  voluntary  compliaoce. 

Section  A  TJO  Organization:  The 
Office  for  Civil  Rights  is  under  the 
supervisioD  of  the  Director  who  reports 
to  the  Secretary.  The  Director  aka 
serves  as  the  Secretary's  Special 
Assistant  for  Qvil  Rights,  responsible 
for  overall  coocdination  of  the 
Department's  Civil  rights  activities.  The 
Office  is  comprised  of  the  following 
headquarters  component*. 
Organization,  Office  of  the  Director, 
Execntive  Secretariat.  EEO/ 
Affirmative  Action  Coordinatar. 
Office  of  the  Deputy  Director  for 
Management  and  Policy.  Policy  and 
Special  Prajects  EKvision.  Quality 
Control  and  Management  Analysis 
Division.  Administration  and 
Management  Information  Division, 
Planning,  Evaluation  and  Budget 
Division. 
Office  of  the  Deputy  Director  for 
Program  Operations,  Voluntary 
Compliance  and  Outreach  Division, 
Operational  Analysis  and  Training 
Division,  Investigations  Division. 

Section  A  r20  Functions: 

A.  Office  of  the  Director  As  the 
Departnent's  chief  c^cer  for  the 
enforcement  of  the  nondiscriounation 
provisiocs  of  law  and  as  adviser  to  the 
Secretary  on  dvil  ri^ts,  the  Director  is 
responsible  for  the  overall  operations  of 
the  Office  for  Civil  Rights:  establishes 
policy  and  serves  as  adviser  to  the 
Secretary  on  dvil  rights  matters, 
including  intradepartmental  activities 
aimed  at  incorporating  dvil  rights 
compliance  into  programs  the 
Department  administers;  sets  overall 
direction  and  priorities  of  the  Office 
through  bodget  requests  and  long-range 
operating  plana;  determines  policies  and 
standards  for  the  dvil  rights 
investigative  and  voluntary  com^^ance 
programs  in  coordination  with  the 
Secretary  and  o&er  Federal  agendes: 
determines  cases  fior  enforcement 
action.  In  considtation  with  the  Office  of 
the  General  Counsel  (OGC),  identifies 
cases  for  referral  to  the  Department  of 
justice  for  legal  action  and  cases  for  the 
institution  of  administrative 
enforceracnt  proceedings:  consults  with 
and  advises  the  Assistant  General 


Counsel.  Civil  Ri^its  Division: 
represents  the  Secretary  before 
Congress  and  the  Executive  Office  oi  the 
President  on  matters  relating  to  civil 
rights:  and  sohdts  the  partidpatiao  of 
benefidaries  and  recipieats  in  the 
condnct  of  the  Department's  civil  ri^ts 
enforcement  and  voluntary  compliance 
programs. 

1.  Executive  Secretariat:  Review  all 
documenis  forwarded  to  die  Director  for 
approval;  establishes  and  monitors 
procedures  for  timely  responses  to  the 
Secr^ary,  Department  compooents. 
Congress,  govenunent  agendes.  and  the 
pafaiic;  ascitis  responsibility  for 
preparation  of  documents  and  clearance 
dates:  determines  internal  dearance 
prooednreK  oranges  for  necessary 
coordinatian  with  other  Department 
components;  follows  up  on  work 
assignments  made  by  die  Director: 
disseminates  Director's  decisions  in 
headquarters;  serves  as  Uaison  with 
Secretary's  executive  aecretarrat;  and 
maintains  Director's  official  files. 

2.  EEO/Affiimative  Action 
Coordinator:  Serves  as  prindpal  adviser 
to  the  Ditedor  regarding  EEO/ 
affirmative  action  planmng. 
implementation,  and  dtredioo.  is 
responsible  for  assisting  OCR  Senior 
Staff  and  Regional  Civil  Rights  Diredors 
to  indentify  and  achieve  affirmative 
action  goals.  Works  with  Department- 
level  EEO/ Affirmative  Action  Staff  to 
insure  that  OCR's  plans  and  procedures 
adhere  to  Departmental  and  Equal 
Employment  Opportunity  Commissian 
(EEOC)  guidelines.  Serves  as  primary 
liaison  to  OS  Personnel  for  the 
implementation  of  OCR's  Federal  Equal 
Opportunity  Recruitment  Program 
(FEORP)  in  headquarters,  and  advises 
Regional  Qvil  Ri^its  Directors  on 
FEORP  liaisons  with  Regional  Personnel 
Offices.  Serves  as  primary  contact  with 
all  standing  OCR  affirmative  action 
committees.  Facilitates  settlement  of 
EEO  complauita  made  against  OCR  and 
assists  in  implementing  EEO 
settlements. 

B.  Office  of  Management  and  Policy: 
Serves  as  the  Director's  prindpal 
adviser  in  dvil  rights  policy.  {Mibhc  and 
legislative  affairs,  quahty  assurance, 
management  policy,  long-range 
planning,  bnd^  fommlaticm  and 
execution,  and  automated  data 
processing  systems  for  the  office,  fat 
addition,  provides  admint&trative. 
logistical,  evaluative,  analytical  and 
management  informs tioB  sopport 
services.  As  directed,  undertakes  special 
proiects  in  progam  areas  to  provide 
guidance  in  impiementetian  strategies 
for  new  or  revised  prognms.  Devekips 
and  dissenoBatn  dvil  ti^ti  pcbqr. 


legal  standards,  regulations  and 
guidriines. 

1 .  Policy  and  Special  Projects 
Divisions:  Conducts  a  research  program 
to  develop  and  maintain  a  body  of 
information  on  dvil  rights  issues  in 
health  and  human  services;  in 
cooperation  with  the  Office  of  Program 
Operations,  collects  and  maintains 
information  on  recurrent  and  sfiecial 
policy  issues  and  needs:  develops  dvil 
rights  policy,  legal  standards, 
regulations  and  guidelines;  provides 
policy  interpretatioBS  and  policy 
research  information  to  other  OCR 
components:  reviews  Departmental 
regulations  for  dvil  rights  adequacy; 
reviews  policy  inq>lications  of 
legislative  proposals  and  budget 
documents  siibmitted  to  the  Director  for 
approval;  and  maintains  and 
disseminates  a  policy  digest 

Initiates  and  implements  pilot  or 
model  compliance  reviews  to  test  new 
program  approaches  or  to  vahdate 
standards  and  procednres;  tran^tes 
pilot  or  modd  review  findings  into 
specific  pro-am  activities  needed  to 
support  similar  reviews;  and  conducts 
special  studies  involving  new  or  revised 
programs  and  makes  recommendations 
for  implementatioa. 

Maintains  liaison  with  Congress  and 
other  Federal  departments  and  agendes 
charged  with  dvil  ri^its  enforcement 
responsibilities;  prepares  the 
Interagency  Report  and  other  cross- 
cutting  reports  for  which  OCR  plays  a 
lead  role;  conducts  activities  in 
coordination  and  consultation  with  the 
Assistant  Secretary  for  Legislation; 
reviews  pending  l^slation  for  dvU 
rights  imphcations;  notifies  appropriate 
Congressional  committees  oi  significant 
dvil  rights  developments  and  informs 
members  of  compliance  developments 
affecting  redpients  of  Federal  funds  in 
their  Congressional  districts; 
coordinates  preparation  of  responses  to 
Congressional  inquiries:  coordinates 
OCI^  public  affairs  activities  with  the 
Assistant  Secretary  for  Public  Affairs 
indnding  facilitating  coverage  and 
interpretation  of  OCR's  programs; 
prepares  news  releases;  articles  and 
other  informational  material; 
administers  FOIA  and  Privacy  Act 

2.  QaaJity  Control  and  Management 
Analysis  Division:  Develops  and 
conducts  ongoing  substantive  quality 
assurance  program  for  field  and 
headquarters  components;  performs 
review  and  analysis  of  selected 
completed  cases  to  assess  consistency 
in  the  appHcation  ctf  Office  policies  and 
procedures;  analyzes  case  processing 
and  support  systems  to  assess  efficiency 
and  effectiveness;  prepares  reporta  and 
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recommendations  for  improving 
program  activity;  identifies  areas  in 
which  new  or  modified  compliance 
policies  are  necessary  and  makes 
recommendations;  through  quality 
assurance  program  indentifies 
programmatic  training  needs  in 
headquarters  and  the  field  and  makes 
appropriate  recommendations  to  the 
Office  of  Program  Operations;  conducts 
audits  and  management  studies  to 
assess  effectiveness  and  efficiency  of 
OCR  component  operations  and 
develops  recommendations  for 
improvement;  develops,  tracks,  analyzes 
and  reports  on  Secretary  and  Director 
level  OMS;  develops  and  disseminates 
administrative  policy  and  guidance; 
advises  OCR  components  on  effect  of 
changes  in  Departmental  administrative 
policy;  provides  management  analysis 
services;  assists  in  the  development  of 
performance  standards  for  headquarters 
personnel;  monitors  implementation  of 
standards  in  headquarters  and,  through 
the  Office  of  Program  Operations,  in  the 
field;  administers  employee  performance 
management,  merit  pay  and  SES 
systems  for  headquarters  and  the  field. 

3.  Administration  and  Management 
Infonnation  Division:  Functions  as 
liaison  with  Department  personnel, 
logististica]  support  and  management 
information  offices;  provides 
administrative  support  for  all  OCR 
training  activities;  provides  full  range  of 
property  management  services, 
including  space,  equipment  and  supplies 
management;  insures  adherence  to 
Federal  and  Departmental  policies  and 
standards  regarding  security  of  records, 
files  and  equipment;  manages  files  and 
records  maintenance  systems;  develops 
and  directs  cotmseling  and  training 
activities  concerning  employees'  career 
development  opportimities  and  other 
programs  for  personnel  development; 
collects,  maintains  and  disseminates 
automated  management  information; 
coordinates  management  information 
requests  for  all  OCR  components; 
provides  ADP  support  services  to  all 
OCR  components  including  studies  to 
determine  areas  where  needs  could  be 
met  by  the  use  of  data  processing 
technology;  conducts  studies  to 
determine  methods  of  reducing  costs 
and  improving  quality  and  effectiveness 
of  data  collection  and  referrals  acquires 
equipment,  supplies  and  products 
necessary  to  support  the  ADP  system; 
insures  adherence  to  Department  and 
Federal  ADP  standards;  establishes 
controls,  to  assure  the  security  of  the 
ADP  equipment  and  the  data  within  the 
information  systems;  as  directed, 
develops  programs  to  be  incorporated  in 
the  system. 


4.  Planning,  Evaluation  and  Budget 
Division:  Conducts  program  surveys  and 
other  studies  to  identify  areas  for 
compliance  activities;  evaluates  survey 
and  study  data  and  develops,  in  concert 
with  the  Office  of  Program  Operations, 
an  annual  operating  plan  for  the  office; 
coordinates  preparation  of  OCR 
component  workplans. 

Plans  and  directs  research  on 
recipient  and  beneficiary  populations 
and  analyzes  the  resulting  data  to 
identify  unresolved  policy  issues  and  to 
provide  Policy  and  Special  Projects 
Division  with  information  to  be  used  in 
policy  formulation;  provides  statistical 
analysis  and  research  support  for  the 
recipient  and  beneficiary  information 
needs  throughout  the  office;  establishes 
evaluation  systems  and  conducts 
studies. 

Formulates  and  executes  OCR  Budget; 
serves  as  liaison  with  departmental 
financial  management  units;  reports  to 
the  Deputy  Director  on  fiscal  and 
planning  matters;  translates  office-wide 
goals  into  budgets  with  supporting 
documentation  for  legislative 
recommendations;  planning  calendar 
and  develops  resource  and  op>eration8 
planning  and  budget  development 
guidelines  within  OMB's  framework; 
prepares  testimony  for  use  by  the 
Director  before  appropriation 
committees  of  Congress. 

C.  Office  of  Program  Operations: 
Directs  and  manages  a  national  program 
of  civil  rights  complaints  investigations 
and  voluntary  compliance  outreach 
activities.  Serves  as  principal  adviser  to 
the  Director  in  field  enforcement  and 
voluntary  compliance  activities. 
Supervises  OCR  field  components  and 
serves  as  their  representative  in 
headquarters.  Identifies  and  fills  field 
training  and  procedures  needs.  Carries 
out  the  responsibility  for  the  uniform 
and  timely  implementation  of  program 
and  administrative  policies  in  field 
components.  Reviews  cases 
recommended  for  enforcement  and 
makes  final  enforcement 
recommendations  to  the  Director  and 
the  Office  of  General  Counsel. 

1.  Voluntary  Compliance  and 
Outreach  Division:  Oversees  a 
systematic  compliance  review  program 
for  recipients;  provides  assistance  to 
field  offices  for  uniform  implementation 
of  voluntary  compliance  policies; 
provides  field  offices  with  necessary 
headquarters  assistance  concerning 
program  matters  in  compliance  reviews; 
develops  and  manages  the  provision  of 
intradepartmental  technical  assistance 
and  outreach  programs  aimed  at  civil 
rights  policy  implementation;  develops 
and  manages  the  provision  of 


comprehensive  outreach  programs  to 
constituent  groups;  develops  and 
disseminates  specialized  materials  for 
recipients  and  beneficiaries;  provides 
leadership  and  guidance  in  planning  and 
implementing  civil  rights  compliance 
activities  in  the  operating  divisions 
(OPDIVs)  of  the  Department;  plans  and 
conducts  a  continuing  program  of 
evaluating  civil  rights  compliance 
activities  in  the  OPDIVs;  conducts 
program  of  training  for  OPDFV  staff  to 
carry  out  their  civil  rights 
responsibilities;  facilitates 
communication  of  matters  related  to 
civil  rights  with  other  Departmental 
offices,  Federal  departments,  non-HHS 
agencies,  and  State  and  local 
governments,  including  organizations 
representing  such  units  of  government; 
and  advises  recipients  on  requirements 
for  filing  civil  rights  compliance 
assiu-ance  forms  and  maintains  a  file  of 
completed  forms. 

2.  Operational  Analysis  and  Training 
Division:  Develops  and  monitors  OMS 
goals,  timeframes  and  internal 
objectives  for  case  processing;  acts  as 
central  intake  control  point  for  tracking 
C08C  related  activities  in  headquarters; 
analyzes  field  workloads  through  the 
Case  Management  Information  System 
and  recoaamends  adjustments  in  oase 
prooeesing  goals;  develops,  implements 
and  monitors  field  management 
systems,  including  a  comprehensive 
work  measurement  system;  serves  as 
liaison  with  the  Office  of  Management 
and  Policy  in  the  development  of 
performance  standards  in  the  field; 
provides  guidance  to  insure  uniform 
implementation  of  administrative  and 
management  policy  in  the  field  and 
serves  as  a  liaison  with  the  Office  of 
Management  and  Policy  in  these 
matters;  conducts  management  studies 
and  reviews  of  field  offices  to  identify 
problems  and  needs;  recommends 
operational  resource  adjustments  to 
improve  field  office  efficiency  and 
effectiveness;  serves  as  the 
representative  of  the  field  in 
management  and  administrative  areas. 
Develops  and  directs  civil  rights  training 
programs  for  headquarters  and  field 
offices;  assists  Office  components 
identifying  training  needs;  locates 
appropriate  sources  to  meet  those 
needs,  including  outside  training 
courses,  consultant  instruction,  and 
development  of  internal  programs; 
identifies  needs  for  procedures/ 
manuals;  develops  and  disseminates 
procedures/manuals  for  the  conduct  of 
investigations  and  compliance  activities. 

3.  Investigations  Division:  Oversees 
conduct  of  investigations  that  result 
from  constituent  complaints  or  other 
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information  requiring  formal 
investigation;  provides  assistance  to 
field  offices  for  uniform  and  timely 
implementation  of  regulations  and 
policies  in  investigations;  monitors 
investigations  activities  to  determine 
procedural  problems;  assesses 
investigative  plans  and  letters  of  finding 
to  insure  proper  case  development  and 
supportable  findings;  provides  field 
offices  with  necessary  headquarters 
assistance  concerning  technical  program 
matters  in  investigations;  provides 
liaison  between  headquarters  and  field 
offices  to  facilitate  resolution  of  issues 
and  policy  questions;  serves  as  intake 
unit  and  determines  jurisdiction  in  age 
discrimination  complaints  and  forwards 
them  to  the  Federal  Mediation  and 
Conciliation  Service;  reviews  cases 
recommended  for  enforcement  and 
makes  final  enforcement 
recommendations  to  the  Deputy 
Director;  conducts  negotiations  in 
conjunction  with  field  offices  to  secure 
compliance  in  cases  recommended  for 
enforcement;  secures  resource  persons 
for  preparation  of  testimony  in 
enforcement  cases;  provides 
supplemental  staff  and  technical  support 
in  precedent  setting  or  extensive 
investigations;  maintains  a  library  of 
letters  of  finding  issued  by  OCR;  and 
operates  an  office  system  to  warn  the 
Deputy  Director,  Director  and  Secretary 
of  imminent  case  decisions  and  their 
potential  effects. 

Dated:  April  30. 1962. 
Richard  Schweiker, 

Secretary. 

(FR  Doc.  82-12578  Filed  S-7-82;  8:45  am] 
BILUNG  CODE  41SO-04-M 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  notice  amends  Part  A  (Office  of 
the  Secretary)  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services,  to  reflect  certain  changes  in 
Chapter  AF,  Office  of  the  Inspector 
General  (42  FR  17531,  April  1. 1977,  as 
amended  by  43  FR  50508,  October  30, 
1978;  43  FR  58871,  December  18, 1978; 
and  45  FR  16567.  March  14, 1980). 

The  description  of  the  Office  of 
Inspector  General  is  republished  below 
in  its  entirety,  in  order  to  reflect 
substantial  revisions  of  the  organization 
of  the  Inmiediate  Office  of  the  Inspector 
General,  the  Audit  Agency,  and  the 
Office  of  Investigations,  as  well  as  a 
change  in  the  name  of  the  Office  of 
Health  Care  and  Systems  Review  to  the 
Office  of  Systems  Integrity  and  a  change 
in  the  name  of  the  Audit  Agency  to  the 
Office  of  Audit.  Along  with  the 


structural  reorganization  of  the  Office, 
there  are  significant  reassignments  of 
functions  performed  by  the  Office  of 
Inspector  General.  The  most  significant 
purposes  of  this  reorganization  are  to 
improve  the  management  of  the 
Immediate  Office  of  the  Inspector 
General,  to  broaden  the  responsibilities 
of  the  Office  to  cover  non-criminal 
investigations,  to  encourage  greater 
managerial  responsiveness  to  audit  or 
investigative  findings,  and  to  parallel 
more  closely  the  operating  divisions 
(OPDFVs)  of  the  Department. 

Chapter  AF  is  amended  to  read  as 
follows: 

AF.OO    Mission.  The  Office  of 
Inspector  General,  under  the  general 
supervision  of  the  Inspector  General  and 
the  Secretary,  is  responsible  for 

(1)  Conducting  and  supervising  audits 
and  investigations  relating  to  programs 
and  operations  of  the  Department; 

(2)  Maintaining  security  programs 
designed  to  protect  government 
property,  sensitive  information,  and 
personnel; 

(3)  Providing  leadership  and 
coordination  for.  and  recommending 
policies  and  corrective  actions 
concerning,  activities  designed  to: 

(A)  Promote  economy  and  efficiency 
in  the  administration  of,  and 

(B)  Prevent  and  detect  fraud  and 
abuse  in,  the  Department's  program  and 
operations;  and 

(4)  Providing  a  means  for  keeping  the 
Secretary  and  the  Congress  fully  and 
currently  informed  about  problems  and 
deficiencies  relating  to  the 
administration  of  such  programs  and 
operations,  and  the  need  for  corrective 
action. 

AF.IO    Organization.  The  Office  of 
Inspector  General,  under  the  supervision 
of  an  Inspector  General,  consists  of: 
Office  of  the  Inspector  General 
Immediate  Office  of  the  Inspector 

General 
Office  of  Audit  c 

Office  of  Investigations 
Office  of  Systems  Integrity 

AF.20    Functions. 

A.  Office  of  the  Inspector  General. 
The  Inspector  General  operates  under 
the  general  supervisions  of  the  Secretary 
or  the  Under  Secretary,  and  (1) 
supervises,  coordinates,  and  provides 
policy  direction  for  auditing, 
investigative,  and  security  activities 
relating  to  programs  and  operations  of 
the  Department;  (2)  recommends 
policies  for,  and  conducts,  supervises,  or 
coordinates  other  activities  carried  out 
or  financed  by  the  Department  for  the 
purposes  of  promoting  economy  and 
efficiency  in  the  administration  of,  or 
detection  and  prevention  of  fi-aud  and 


abuse  in.  the  programs  and  operations  of 
the  Department;  (3)  recommends 
policies  for,  and  conducts,  supervises,  or 
coordinates  relationships  between  the 
Department  and  other  federal  agencies, 
state  and  local  governmental  agencies, 
and  other  non-governmental  entities 
with  respect  to  audit  and  investigative 
matters  relating  to  (a)  the  promotion  of 
economy  and  efficiency  in  the 
administration  of.  or  die  prevention  and 
detection  of  fraud  and  abuse  in, 
programs  and  operations  administered 
or  financed  by  the  Department  or  (b)  the 
identification  and  prosecution  of 
participants  in  such  fraud  and  abuse;  (4) 
keeps  the  Secretary  and  the  Congress 
informed  concerning  fraud  and  other 
serious  problems,  abuses,  and 
deficiencies  in  the  administration  of 
programs  and  operations  administered 
or  financed  by  the  Department; 
recommends  corrective  actions 
concerning  such  problems,  abuses,  and 
deficiencies:  and  reports  on  the  progress 
made  in  implementing  such  corrective 
action;  (5)  deUvers  reports  to  the 
Secretary,  Congress,  and  others  as 
required  by  section  204  of  PI..  94-505;  (6) 
to  avoid  duplication  and  provide 
efficient  use  of  time  and  funds,  keeps 
apprised  of  activities  of  the  Comptroller 
General  of  the  United  States  pertaining 
to  the  Department,  and  coordinates  and 
reviews  the  Department's  responses  to 
draft  and  final  reports  by  the  GAO;  [7] 
gives  prior  notice  to  the  Secretary  of 
major  investigations  to  be  undertaken 
with  respect  to  programs  and  operations 
of  the  Deparment;  and  (8)  in  general, 
coordinates  activities  with  the  Office  of 
General  Counsel. 

B.  The  Immediate  Office  of  the 
Inspector  General. — (1)  The  Inspector 
General.  The  Inspector  General  is  the 
senior  official  of  the  office.  The 
Inspector  General  is  responsible  for  the 
management  of  all  office  personnel,  for 
determining  the  budget  needs  of  the 
office,  for  setting  office  policy  and 
priorities,  for  oversight  of  office 
operations,  and  for  reporting  to  the 
Secretary  and  Congress. 

(2)  The  Deputy  Inspector  General.  The 
Deputy  Inspector  General  assists  the 
Inspector  General  in  the  administration 
of  the  office  and  during  the  absence  or 
temporary  incapacity  of  the  Inspector 
General,  or  during  a  vacancy  in  the 
office,  acts  as  the  Inspector  General. 

(3)  Executive  Secretariat  Establishes 
and  monitors  control  procedures  to 
insure  that  correspondence  referred  to 
the  Inspector  General's  Office  is 
responded  to  in  a  timely  and  complete 
manner.  Serves  as  point  of  contact  with 
the  Secretary's  Executive  Secretariat; 
and  maintains  official  office 
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correspondence  files  and  records. 
Directs  OIG  records  maniigement 
system  and  maintains  directives  system. 
Assesses  effectiveness  of  paperwork 
management  processes,  and 
recommends  changes  to  increaw 
efficiency. 

(4)  Public  Affairs  Staff.  Exercises 
functional  management  of  all  public 
affairs  activities  for  the  Inspector 
General,  including  policy  direction  and 
technical  assistance.  Serves  as  the 
Inspector  General's  principal  counsel  on 
public  affairs  matters,  and  processes 
requests  for  information  under  the 
Freedom  of  Information  and  Privacy 
Acts.  Reviews  and  disseminates  all 
informational  materials  produced  by 
OIG.  Cooperates  in  Department-wide 
public  affairs  programs  as  established 
by  the  Assistant  Secretary  for  Public 
Affairs. 

(5)  Legislative  Liaison  Staff. 
Maintains  liaison  with  Congress.  In 
consultation  with  the  Assistant 
Secretary  for  Legislation,  establishes 
processes  to  facilitate  exchange  of 
information  between  the  OIG  and  the 
Congress;  reviews  pending  legislation  of 
concern  to  OIG;  develops  position 
statements;  and  coordinates  policy  and 
legal  or  statutory  interpretation  issues 
for  OIG  in  the  development  of  legislative 
proposals.  Coordinates  with  appropriate 
OIG  and  Departmental  offices  on 
testimony  and  briefing  materials  for 
Congressional  hearings  pertaining  to 
OIG. 

(6]  Planning  and  Coordination  Staff. 
Develops  long-range  goals  and  plans  for 
the  Office  of  Inspector  General.  Updates 
multi-year  plan  annually  for  use  by  OIG 
operating  components.  Advises  on 
ejects  of  changes  in  economic, 
administration,  and  legislative  policies 
and  recommends  courses  of  action  to 
insure  appropriate  internal  OIG 
priorities.  Serves  as  principal  advisor  on 
planning  and  serves  as  principal  staff 
coordinator  on  such  matters  with  staffs 
of  the  Assistant  Secretary  for  Planning 
and  Evaluation  and  the  Immediate 
Office  of  the  Secretary.  At  the  direction 
of  the  Inspector  Geno'al,  develops  and 
coordinates  special  projects  which 
involve  complex  issues  and  one  or  more 
OIG  components.  Monitors  all  special 
projects  for  the  Inspector  General. 
Prepares  the  Inspector  General's  Annual 
Report.  Acts  as  principal  liaison  with 
special  activities  of  the  Office  of 
Management  and  Budget  and  the 
President's  Council  on  Integrity  and 
Efficiency. 

(7)  Medical  Advisor  Staff. 
Responsible  for  advising  the  Inspector 
General  and  Assistant  Inspector 
Generals  and  their  staffs  regarding 
studies  and  reconunendations  regarding 


health  programs  administered  or 
financed  by  the  Department.  Provides 
professional  assistance  and 
recommendabons  on  complex  medical 
administrative  and  management 
problems  in  programs  relating  to  health 
care  and  health  research.  Prepares 
technical  reports  and  recommendations, 
related  to  medical  management 
improvement  methods.  Makes 
recommendations  for  policy  changes  as 
relates  to  audit  and  investigative 
procedures. 

(8)  Administrative  Office.  The 
Administrative  Office  serves  as  the 
principal  advisor  to  the  Inspector 
General  on  management  and 
administrative  activities  of  the  Office  of 
Inspector  GeneraL  Manages  and 
coordinates  functions  in  the  areas  of 
resources  planning,  budgeting,  resource 
management,  personnel,  and  training. 

(a)  Planning,  Budget,  and  Resource 
Management  Staff.  Develops  long-range 
budget  guidelines  within  the  framework 
of  the  OIG  multi-year  plan  and  advises 
on  out-year  effects  of  changing  goals 
and  priorities.  Serves  as  principal 
advisor  on  budget  matters  emanating 
from  the  Office  of  the  Secretary  and 
serves  as  principal  staff  coordinator  to 
develop  OIG  annual  budget  Assists 
OIG  offices  and  divisions  in  the 
development  of  financial  resource 
requirements  and  justifications;  and 
provides  actual  cost  data  and  estimates 
of  fuuture  obligations  for  current  and 
long-range  budgets.  Develops  and 
implements  OIG  control  sytem  to  insure 
conformance  with  allotments  and  timely 
reporting  on  commitments  and 
expenditures.  Manages  OIG  budget 
execution  system  and  insures  control 
and  reprograming  of  allocated  funds. 
Advises  on  fiscal  effect  of  reallocations 
of  funds.  Submits  regular  financial 
status  reports.  Implements  OIG  contract 
program:  establishes  policies, 
procedures,  and  reports  on  fiscal 
matters  including  pay,  travel,  contract 
services,  supplies,  and  space. 
Responsible  for  managing  the  budget 
and  grant  award  processes  for  the  State 
Medicaid  Fraud  Control  Units,  including 
the  coordination  of  termination  and 
suspension  actions. 

(b)  Human  Resources  Management 
Staff.  Provides  liaison  with  the  Office  of 
the  Assistant  Secretary  for  Persoimel 
Administration,  the  Office  of  the 
Secretary  Personn^  Office,  and  the 
regional  personnel  offices  regarding  OIG 
personnel  matters.  Develops  and 
maintains  the  internal  personnel  data 
sytem  for  the  Office  of  Inspector 
General.  Directs  and  supervises  all 
personnel  planning  and  recruiting  efforts 
and  administers  a  position  management 
system.  Develops  and  coordinates  an 


employee  awards  program,  equal 
employment  opportunity  program,  and 
an  upward  mobility  program. 
Participates  with  other  OIG  components 
in  planning,  scheduling,  and  preparing 
materials  for  training  professional 
personnel  in  headquarters  and  regional 
offices  and  conducts  a  training  program 
covering  all  non-professional  areas. 
Responsible  for  counseling  activities 
concerning  employee  career 
development  opportunities  and  staff 
development.  Monitors  OIG  persoimel 
authority  as  delegated  to  HHS 
components. 

C.  The  Office  of  Audit  The  Office  of 
Audit  is  under  the  general  supervision  of 
the  Assistant  Inspector  General  for 
Audit. 

1.  The  Office  of  Audit: 

(a)  Provides  audit  services  to  all 
management  levels  within  the 
Department  through  the  conduct  of 
comprehensive  audits  which  include 
examinations  of  the  operations  of  the 
Department  and  its  grantees  and 
contractors; 

(b)  Works  with  other  components  of 
the  Office  of  Inspector  General  on 
special  assignments  and  projects; 

(c)  Provides  technical  assistance  as 
necessary  to  federal,  state,  and  local 
investigative  staffs  on  matters 
concerning  the  Department's  programs 
or  operations; 

(d)  Develops  policies,  procedures, 
standards,  and  criteria  relating  to  audit 
activities  at  all  levels  within  the 
Department. 

(e)  Participates  in  interagency 
cooperative  efforts  intended  to 
implement  OMB  Circulars  A-102  and  A- 
110,  which  call  for  use  of  the  single  audit 
concept  for  most  external  audits; 

(f)  Develops  general  and  special  audit 
programs  as  may  be  necessary  to 
conduct  audits  of  programs  and 
activities  performed  by  the  Department 
and  its  operatiiig  divisions; 

(g)  Determines  when  audits  can  be 
most  appropriately  carried  out  by  other 
audit  organizations  outside  of  the 
Department,  including  those  by  other 
agencies  of  government,  or  by  private 
organizations; 

(h)  Evaluates  the  adequacy  of  audits 
performed  for  the  Department  by  others; 

(i)  Performs  audits  and  activities 
administered  by  other  federal 
departments  in  accordance  with  the 
system  of  audit  cognizance  administered 
by  the  Office  of  Management  and 
Budget; 

(j)  Accumulates  and  provides  the 
Inspector  General  with  data  on 
unresolved  audit  findings — such  data 
serving  as  the  basis  for  quarterly  reports 
to  the  Congress,  and  for  the  Under 
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Secretary's  use  as  Chainnan  of  the 
Audit  Resolution  Council; 

(k)  Cooducts  f(^low-tips  and  special 
analyses  to  detennine  completeness  and 
propriety  of  actions  taken  on  previously 
reported  audit  findings  and 
recommenda  tions; 

(1)  Prqiares  and  disseminates  reports 
of  audits  or  special  studies  to  OPDIVs, 
Regional  Directors,  and  others  who  may 
be  concerned; 

(m)  Reviews  legislative  and  program 
proposals  for  audit  implicatioDs; 

(n)  Perfonns  special  reviews  of  grant 
or  contract  proposals  for  the  purpose  erf 
determining  the  financial  capabilities  of 
the  grantees  or  contractors; 

(o)  Provides  assistance  to  appropriate 
OPDIVs  and  staff  divisions  of  the 
Secretary  (STAFFDIVs)  in  the 
development  of  grants  and  procurement 
management  poUcy  and  in  the 
formulation  of  policy  to  govern 
establishment  of  indirect  cost  rates; 

(p)  Acts  as  Departmental  liaison  with 
the  General  Accountmg  Office  (GAO). 
With  respect  to  this  responsibility: 

(i)  Reviews  drafts  and  final  reports 
concerning  Department  activities,  and 
through  the  Inspector  General,  advises 
the  Secretary  and  other  officials  of 
significant  findings. 

(ii)  Reviews  all  replies  to  GAO  reports 
on  behalf  of  the  Inspector  General  to 
insure  that  they  are  responsive,  properly 
coordinated,  and  represent 
Departmental  policy. 

(iii)  Maintains  and  fosters  Kaison  with 
representatives  of  the  Office  of 
Management  and  Budget  and  others 
regarding  GAO  reports  and  proposed 
Department  responses. 

The  (Xfice  of  Audit  consists  of  the 
following  ^visions: 

(a)  Audit  Coordination  Division 

(b)  Advanced  Audit  Techniques  Staff 

(c)  National  Professional  Development 
Center 

(d)  Social  Securfty  Audit  Division 

(e)  Health  Care  Rnancing  Audit 
Division 

(f)  Grants  and  Internal  Systems  Audit 
Division 

(g)  EDP  Audit  Division 
(h)  Regional  Audit  OfBces 

(a)  Audit  Coordination  Division: 

(i)  Develops  policies,  procedures,  and 
instructions  for  Office  of  Audit  staff; 

[ii)  Develops  audit  plans  and  audit 
schedules  and  recommends  or  approves 
adjustments  to  such  plans  and  schedules 
as  determined  necessary; 

(iii)  Coordinates  development  and 
handling  of  responses  to  GAO  reports 
and  letters; 

(iv)  Maintains  liaison  with  other 
federal  audit  organizations  in 
determining  audit  cognizance  and 
arranging  for  cross-servicing; 


(v)  Develops  policies  and  procedures 
for  OIG  or  Department  application  on 
matters  that  transcend  or  cut  across  the 
individual  responsibilities  of  other 
divisions  and  offices; 

(vi)  Develops  and  evaluates  results  of 
the  OIG  aadit  effort  including 
appraising  effectiveness  of  field  office 
management  and  general  quality  of 
audit  performance, 
(b)  Advanced  Audit  Technique  Staff: 
(i)  Researchers  and  develops  new 
techniques  to  use  the  computer  in 
detecting  fi-aud,  abuse,  and  waste  in 
HHS  programs,  nationwide; 

(ii)  Devdbps  OIG-wide  policies  and 
instructions  for  use  of  advanced 
techniques  associated  with  the  use  of 
electrcHiic  data  procesrang,  statistical 
sampling,  and  mathematical  analysis; 
(iii)  Provides  technical  guidance  (in 
the  areas  of  computers,  statistical 
sampling,  and  mathematical  techniques) 
during  OIG  nationwide  initiatives  to 
combat  and  prevent  fraud,  abuse,  and 
waste. 

(c)  National  Professional 
Development  Center  (NPDC): 

(i)  Develops  and  mplements  a 
comprehensive  professional 
development  pro^^m  (the  program  is 
technical  in  nature  and  provides  both 
professional  enhancement  and  state-of- 
the-art  courses); 

(ii)  Initiates  and  cowdinates  studies 
on  professiona)  problems,  standards  and 
policies  and  is  responsible  for  joint 
initiatives  with  other  government 
agencies,  professional  organizations, 
and  the  academic  communities, 
(d,  6.  f)  Social  Security  Audit 
Division,  Health  Care  Financing  Audit 
Division,  Grants  and  Internal  Systems 
Audit  Division  each,  for  their  assigned 
functional  area: 

(i)  Develops  standards  and  policies 
for  audits; 

(ii)  Develops  audfit  guides  and 
programs  to  review  financial  aspects, 
compliance  aspects,  economy  and 
efficiency,  and  where  feasible,  program 
results  achieved; 

(iii)  Plana,  arranges  for,  or  performs  an 
appropriate  program  of  internal  audits; 
(iv)  Reviews  issued  audit  reports; 
(v)  Visits  regional  offices  and  audit 
sites  to  appraise  technical  adequacy  of 
audits  and  to  provide  technical 
assistance  on  audits; 

(vi)  Develops  audit  reporto  for  the 
Secretary  and  top  officials  on  findings 
from  audit  assignments  at  multi- 
location,  interregional  audit 
assignments, 
(g)  ££>P  Audit  Division: 
(i)  Reviews  design  and  development 
of  Departmental  computer-based 
systems  as  required  by  the  Comptroller 
General  in  "Standards  for  Audit  of 


Governmental  Organization,  n^)grams. 
Activities  and  Functions",  1981 
Revisim; 

(ii)  Perfiorms  comprehensive  audits  of 
general  and  application  controls  in 
computer-based  systems: 

(iii)  Extracts  and  compares  computer 
data  to  probe  for  fraud  and  abuse 
involving  computer  transactiona; 

(iv)  Provides  EDP  support  to  OKJ  and 
regional  offices. 

(h)  Regional  Audit  Offices.  Carty  out 
the  Ml  range  of  duties  of  the  Office  of 
Audit  in  their  assigned  geographic  areas. 

D.  The  Office  of  Investigations.  The 
Office  of  Investigations  is  under  the 
general  supervision  of  the  Assistant 
Inspector  General  for  Investigations. 

1.  The  Office  of  Investigations: 

(a)  Provides  leadership,  policy 
direction,  planning,  coordination,  and 
management  of  the  investigative 
programs  of  OIG  and  is  responsible  for 
the  physical,  documentary,  and 
executive  security  programs  of  the 
Department 

(b)  Reports  results  of  investigations  to 
the  Inspector  General  and  keeps  the 
Inspector  General  informed  of 
significant  developments  regarding  OI 
activities; 

(c)  Provides  technical  assistance  and 
advice  to  the  program  staffs  of  the 
OPDIVs  within  the  Department  in 
identifying  areas  of  high  fraud  potential 
and  in  developing  integrity  controls  to 
minimize  that  potential; 

(d)  Reports  information,  allegations, 
and  complaints  regarding  suspected 
criminal  activity  sad  conduct  involving 
Departmental  employees  to  the 
Department  of  Justice  pursuant  to  the 
requirements  of  28  U.S.C.  535; 

(e)  Serves  as  the  Department's 
principal  liaison  with  the  Department  of 
Justice  on  all  matters  relating  to 
investigations  of  Departmental  programs 
aiul  persoimek 

(f)  Provides  technical  assistance  and 
advice  to  the  program  sta&  of  the 
OPDIVs  of  the  Department  regarding 
physical  and  documentary  security 
concerns  and  the  integrity  of  program 
files; 

(g)  Reports  information,  allegations, 
and  complaints  regarding  the 
compromise,  theft,  or  loss  of  classified 
material  to  the  Department  of  Justice 
and  other  interested  Government 
agencies; 

(h)  Advises  appropriate  Department 
OPDIVs  fflid  STAFFDIVs  of  the  results 
of  investigaticms  and  security  surveys 
conducted  by  the  Office  of 
Investigations,  including  the  disposition 
of  any  matter  presented  to  the 
Department  of  Justice  for  possible 
criminal  prosecution; 
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(i)  Works  with  ether  OIG  components 
and  other  investigative  agencies  on 
special  assignments  and  projects;  and 

(j)  Reviews  legislative  and  program 
proposals  for  investigative  implications. 

The  Office  of  Investigations  consists 
of  the  following  divisions  and  staff 
offices: 

(a)  Criminal  Investigations  Division 

(b)  Civil  Fraud  Division 

(c)  State  Fraud  Division 

(d)  Security  and  Protection  Division 

(e)  Investigative  Systems  Staff 

(f)  Regional  and  Field  Offices 
(a)  The  Criminal  Investigations 

Division: 

[\]  Provides  direction  and 
coordination  to  the  investigative  field 
offices  concerning  projects  and 
investigations; 

(ii)  Implements  guidelines  and  policies 
■for  the  detection,  investigation,  and 
prevention  of  fraud  and  abuse  in 
Department  programs,  and  for  the 
investigation  of  wrongdoings  by 
grantees  or  contractors,  or  by 
Department  employees  in  the 
performance  of  their  official  duties; 

(iii)  Identifies  systemic  and 
programmatic  vulnerabUities  in  the 
Department's  operations,  and  makes 
recommendations  for  changes  in 
statutes,  policies,  and  procedures; 

(iv)  Develops  investigative  techniques 
and  programs  and  coordinates 
investigative  projects  with  other  OIG 
components  and  with  other  agencies; 

(v)  Provides  programmatic  expertise 
and  disseminates  information  on  new 
programs,  procedures,  regidations,  and 
statutes  to  the  field  offices; 

(vi)  Reviews  completed  reports  of 
investigation  for  accuracy  and 
compliance  with  01  guidelines  and 
policies  and  disseminates  reports  to 
prosecutive  agencies  management 
officials,  and  through  the  Inspector 
General,  to  the  Secretary; 

(vii)  Maintains  liaison  with  OPDIVs 
and  STAFFDIVs,  OIG  counterparts,  and 
other  investigative  and  law  enforcement 
agencies; 

(viii)  Assists  Assistant  Inspector 
General  for  Investigations  in 
establishing  investigative  priorities, 
supervising  and  evaluating  field  offices, 
and  monitoring  and  reporting  on  the 
effectiveness  of  Division  efforts; 

(ix]  Prepares  management  and 
statistical  reports  for  the  Assistant 
Inspector  General  for  Investigations: 

(xj  Assists  OIG  in  responding  to 
Congressional  inquiries,  and  requests 
for  information  made  under  the  Privacy 
and  Freedom  of  Information  Acts; 

(xi)  Maintains  a  laboratory  facility 
which  provides  examination  and 
analysis  of  questioned  documents  to 
establish  authorship  and  authenticity. 


(b)  The  Civil  Fraud  Division: 
(i)  Investigates  or  coordinates 

investigations  which  result  in  civil  fi'aud 
litigation  or  imposition  of  a  civil  money 
penalty; 

(ii)  Investigates  or  coordinates 
investigations  which  result  in 
administrative  actions  against 
employees,  contractors,  or  grantees  for 
misconduct; 

(iii)  Investigates  or  coordinates 
investigations  of  allegations  of 
violations  of  standards  of  conduct  by 
Department  employees; 

(iv)  Recommends  to  the  Secretary, 
OPDIVs  and  STAFFDIVs,  when 
necessary,  consideration  of  debarment 
actions  against  contractors  and 
grantees,  and  personnel  actions  against 
employees  who  have  committed 
wrongful  acts  against  the  Department; 

(v)  Monitors  and  coordinates 
administrative  sanctions  taken  by 
OPDIVs  or  STAFFDIVs  as  a  result  of 
OIG  referrals; 

(vi)  Maintains  liaison  with  OPDIVs 
and  STAFFDIVs  to  insure  that 
appropriate  procurement  review  and 
action  is  made  on  OIG  referrals; 

(vii)  Maintains  an  index  of 
individuals,  corporations,  and 
organizations  which  are  prohibited  fi-om 
conducting  business  with  the 
Department  or  any  of  its  components; 

(viii)  Operates  the  OIG  Hotline  and 
receives  and  evaluates  all  complaints 
against  HHS  employees  or  programs, 
which  have  been  filed  with  GAO  or 
other  agencies'  Hotlines; 

(ix)  Conducts  a  Department-wide 
employee  education  program  regarding 
availability  of  the  Hotline; 

(x)  Analyzes  patterns  or  trends  which 
indicate  problems  developing  within 
STAFFDIVs  and  OPDIVs,  and  conducts 
management  reviews  when  necessary. 

(c)  The  State  Fraud  Division: 

(i)  Develops  strategies,  techniques, 
and  manuals  to  assist  State  efforts  to 
detect,  prevent,  investigate,  audit, 
prosecute,  or  take  administrative  or 
programmatic  action  against  those  who 
defraud  or  abuse  governmental 
programs  funded  by  the  Department; 

(ii)  Fosters  improved  relations  and 
effective  interaction  among  federal, 
state,  and  local  agencies  and 
organizations  responsible  for  the 
investigation  and  prosecution  of 
fraudulent  and  abusive  activities  within 
the  programs  funded  by  the  Department; 

(iii)  Analyzes,  reviews,  and  evaluates 
State  efforts  in  the  administration  of 
such  programs,  and  their  efforts  to 
control  fi'aud  and  abuse,  and 
recommends  improvements; 

(iv)  Reviews  Federal  policies, 
practices,  and  statutes  which  impact 
upon  State  effectiveness  to  control  fraud 


and,  when  necessary,  recommends 
improvements; 

(v)  Administers  program  aspects  of 
grants  to  States  for  the  investigation  and 
prosecution  of  Medicaid  provider  fraud, 
and  certifies  State  units  designated  for 
this  purpose; 

(vi)  Plans,  coordinates,  and  conducts 
regional  and  National  training 
conferences  relevant  to  fraud  and  abuse 
in  HHS  programs; 

(vii)  Assists  various  jurisdictions  in 
investigations  and  prosecutions  through 
the  detailing  of  persormel;  the 
coordination  of  multi-jurisdictional 
investigations;  and  the  development  of 
computer  profile  techniques,  which 
identify  suspected  fraudulent  activity. 

(d)  The  Security  and  Protection 
Division: 

(i)  Provides  for  the  personal  protection 
of  the  Secretary,  and  when  necessary 
the  Secretary's  family,  in  order  that  Uie 
Secretary  may  effectively  execute  the 
duties  of  his  office; 

(ii)  On  a  contingency  basis  provides 
personal  protection,  guidance,  and 
assistance  to  other  high-level 
Department  officials; 

(iii)  Provides  and  maintains 
Department-wide  policy,  oversight,  and 
guidance  for  the  protection  of 
Department  property,  activities,  and 
personnel; 

(iv)  Develops  and  maintains  an 
Occupant  Emergency  Plan  (OEP), 
pursuant  to  GSA  Federal  Property 
Management  Regulations,  for  the  HHS 
Headquarters  complex  and  provide  OEP 
policy  guidance  to  OPDIVs  and 
STAFFDIVs; 

(v)  Establishes  departmental  policies, 
procedures,  and  guidelines  for  the 
protection  of  classified  (national 
security)  information,  as  mandated  by 
Executive  Order  12065,  National 
Security  Information;  for 
communications  security  and  industrial 
security;  and  for  development,  control, 
and  safeguarding  of  all  Departmental 
identification  media; 

(vi)  Conducts  evaluations, 
inspections,  and  reviews  to  ascertain 
the  effectiveness  of  Department-wide 
executive,  physical,  and  information 
security  programs; 

(vii)  Provides  and  maintains  a 
Department-wide  security  awareness/ 
education/training  program  relating  to 
the  safeguarding  of  classified  and  non- 
classified sensitive  information, 
protection  of  Government  property,  and 
crime  prevention; 

(viii)  Maintains  liaison  with  OPDIVs 
and  STAFFDIVs  and  other  federal 
agencies  on  all  matters  pertaining  to 
executive  protection  and  other  security 
programs  affecting  the  Department. 
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(e)  Investigative  Systems  Staff: 
(i)  Provides  for  the  development, 

maintenance,  and  operation  of  all 
centralized  investigative  data  and 
management  information  systems  for  OI; 

(ii)  Aaalyzes,  distributes,  and  reports 
the  information  required  by  the 
Assistant  Inspector  General  for 
Investigations  to  support  OI 
Headqnarters  and  field  activities; 

(iii)  Renders  technical  electronic  data 
processing  assistance  to  OI  investigative 
units  in  the  form  of  evidence  analysis 
and  computerized  data  interpretation; 

(iv)  Maintains  officiai  OI  investigative 
files  and  indices,* 

(▼)  Operates  mail  and  supply 
distribution  functionB  for  OI 
Headquarters. 

(f)  Regioaai  and  Field  Investigative 
Offices: 

(i)  Receives  and  evahiates  allegations 
of  fraud,  abuse,  or  wrongdoing; 

(ii)  Initiates  and  conducts 
investigations  under  guideHnes  and 
policies  estaUisbed  by  the  Assistant 
Inspector  General  for  Investigations; 

(iii)  Prepares  investigative, 
management,  and  statistical  reports; 

(iv)  Assists  government  attorneys  in 
criminal,  civil,  or  administrative 
proceedings  resulting  from 
investigatioas; 

(v)  Provides  assistance  to  the  Gvil 
Fraud  Divisian,  State  Fraud  IDrvision, 
and  Security  and  Protection  I^vision  in 
the  furtherance  of  their  missions; 

(vi)  Within  their  area  of  responsibility, 
maintains  liaison  with  and  provides 
assistance  to  local  HHS  offidais;  other 
OIG  components;  other  federal,  state, 
and  local  enforcement  agencies;  and 
U.Sv  Attorneys  and  other  prosecutors. 

D.  The  Office  of  Systems  Integrity. 
The  OfUca  of  Systems  Integrity  is  under 
the  general  supervision  of  the  Assistant 
Inspector  General  for  Systems  Integrity. 

The  Office  of  Systems  Integrity: 

(a)  Reviews  management  of  the 
Department's  programs,  giving 
particular  attention  to  management 
information  systems,  quality  control 
systems,  and  program  integrity; 

(b)  Worfcs  with  other  OIG  staff  offices 
on  special  cross-cutting  projects  and 
assignments; 

(c)  Encourages  Department  officials  to 
be  sensitive  to  risk  analysis  and  fraud 
prevention; 

(d)  Analyzes  OIG  audit  and 
investigative  reports  and  other 
documents  and  data  to  ascertain 
patterns  and  trends  of  fraud; 

(e)  Reviews  existing  and  proposed 
legislation  and  regulations  to  assess 
fraud,  abuse,  and  waste  implications  in 
HHS  progratns  and  operations: 

(f)  Maintains  liaison  with  other  offices 
of  Inspectors  General,  related 


professional  organizations,  federal 
agencies,  and  non-governmental  entities 
to  promote  the  objectives  of  the  OIG; 

(g)  Conducts  special  research  and 
analysis  projects  at  the  request  of  the 
Secretary  or  the  Congress; 

(h)  Assesses  the  impact  and 
effectiveness  of  HHS  dehvery  of 
services  and  programs  for  the  Secretary; 

(i)  Serves  as  a  policy,  strategy  and 
program  advisor  to  the  Inspector 
General  and  Deputy  lospector  General. 

The  Office  of  Systons  Integrity 
consists  of  the  following  divisions: 

(a)  Social  Security  Division 

(b)  Heahb  Care  Fintmcing  Division 

(c)  Grants  and  Internal  Systems 
Division 

(d)  Service  DeKvery  Assesssmenf 
Division 

The  functions  of  the  divisions  of  the 
Office  of  Systems  Integrity  are: 

(a,  b,  c)  Social  Secmity  Division, 
Health  Care  Financing  Division,  and  the 
Grants  and  Internal  Systems  Division: 
Are  concerned  specffically  with 
improving  efficiency  and  preventing 
conditions  Axt  provide  the  potential  for 
fraud,  abuse,  and  waste  in  the  Social 
Secority  programs;  medicare  and 
medicaid  programs;  and  human  services, 
health  services,  and  other  HiiS 
programs  and  fimfiions  which  may 
involve  management  of  HHS  programs 
or  contrats,  loans,  and  grant  practices; 
respectively.  Within  its  functional  area, 
each  Division: 

(i)  Reviews  the  Department's 
legislative  and  regulatory  proposals  and 
makes  recommendations  for 
modification  where  necessary  to  provide 
better  safeguards  against  fraud,  abuse, 
or  waste. 

(ii)  Studies  the  Department's  programs 
for  systemic  viilnerabilities  and 
recommends  alternatives  that  would 
reduce  the  potential  for  fraud,  abuse,  or 
waste. 

(iii)  Undertakes  reviews  of  specific 
projects  or  activities  where  there  are 
allegations  of  waste  or  abuse  which  do 
not  involve  fraud  or  misuse  of  federal 
funds. 

The  Health  Care  Financing  Division  is 
established  pursuant  to  section  203(d)  of 
Pub.  L.  94-505.  and  working  with  the 
Office  of  the  Medical  Advisory,  who 
reports  directly  to  tiie  Deputy  Inspector 
General,  they  have  the  specific  fuD  time 
responsibiKty  for  overseeing  antifraud 
and  antiabuse  activities  relating  to  the 
Medicare,  Medicaid,  Renal  Disease,  and 
Maternal  and  Child  Health  programs. 

(d)  The  Service  Delivery  Assessment 
Division  provides  the  management 
direction  and  oversight  of  regional 
Service  Delivery  Assessment  offices, 
including  preparatioa  of  the  work  plan, 
determination  of  project  assigmnents. 


staff  training,  and  stqwfvises  and 
coordinates  each  project  Service 
Delivery  Assessments  are  national  in 
scope  and  provide  the  Secretary  and 
HHS  operating  components  with 
information  and  recommendations  for 
improving  the  eQectiveBeaB.  tiraelkiess, 
and  econom}'  by  which  HHS  programs 
are  serving  its  clients. 

Dated:  April  29. 1982. 
Richard  S.  ScbweOrer. 

Secretary. 

(FR  Doc  Sa-1257«  Filed  »-7-aZ;  8:45  <«{ 
MLLMG  CODE  MIO-U-M 


DEPARTMENT  OF  THE  INTeilOR 

Bureau  of  Land  MangeoMnt 

Moab  Distrfct  Price  River  and  Range 
Creek  Plannina  \kitai  Vrtta itii 
Federal  Coal  Lands;  Meeting  and 


April  3a  1982. 

AGENCY:  Bureau  of  Land  Mangement 

Interior. 

ACTION:  Notice  of  public  meeting  and 
public  comment  period. 


:  Notice  is  hereby  given  that 
the  unsuitabilitj'  criteria  (43  CFR  Part 
3460)  have  been  applied  to  3.869.13  acres 
of  anleased  Federal  coal  lands  within 
the  Price  River  and  Range  Creek 
planning  mrits  of  the  Bureau  of  Land 
Management's  Moab  District  and  that 
the  land  use  plan  for  the  Price  River/ 
Range  Creek  Coal  Area  is  being 
according  amended.  A  pnblic 
comment  period  is  provided  during  the 
period  May  10. 1982  through  fune  10, 
1982.  A  public  open  house  is  provided 
on  May  27, 1962  at  the  "contact"  address 
below  during  the  hours  9:08  am  through 
3KX)pm. 

contact:  Leon  E.  Berggren.  Price  River 
Resource  Area  Manager,  Bureau  of  Land 
Management,  900  North  700  East,  P.O. 
Drawer  AB,  Price,  Utah  84501:  (801)  637- 
4584. 

background:  Notice  of  application  of 
the  unsuitabihty  criteria  within  the  Price 
River/Range.Creek  Coal  Area  was  made 
in  FR  Doc.  81-20831  dated  July  18, 1981, 
pages  36947-36948,  Notice  of  amending 
the  associated  land  use  plan  for  the 
application  of  the  unsuitability  criteria 
to  the  additional  3,880.13  acres  was 
made  in  FR  Doc.  82-8737  dated  April  1. 
1982,  pages  13911-13912. 

Through  the  application  at 
unsuitability  criteria  to  the  3,869l13 
acres,  only  Criteria  3  (public  roads)  and 
11  (golden  ea^  nests)  have  been  foand 
to  be  applicable.  Criterion  14  (minatory 
birds]  has  not  been  fully  applied  due  to 
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a  lack  of  data.  Lands  identified  as 
unsuitable  have  been  found  acceptable 
for  further  consideration  for  leasing  with 
the  underground  mining  exemption  and 
appropriate  stipulations. 

Documents  relating  to  the  Price  River/ 
Range  Creek  Coal  Area  remain 
available  for  public  review  at  the 
"contact"  address.  A  brochure  which 
summarized  the  results  of  the  original 
land  use  plan  remains  available  on 
request.  The  preliminary  results  of  the 
land  use  plan  amendment  and  maps  of 
the  area  considered  in  the  amendment 
are  also  available  from  the  "contact". 

G«ne  Nodine, 

District  Manager. 

(FR  Doc.  82-12614  Filed  S-7-821  8:45  ami 
MLUNQ  CODE  4310-M-M 


Minerals  Managem«nt  Service 

Oil  and  Gas  and  Sulphur  Operations  In 
the  Outer  Continental  Shel^,  Chevron, 
U.SJL  Inc. 

asency:  Minerals  Management  Service, 
Intsfior. 

action:  Notice  of  ths  receipt  of  a 
proposed  development  and  production 


plan. 


summary:  Notice  is  hereby  given  that 
Chevron  U.S.A.  Inc.  has  submitted  a 
Development  and  Production  Plan 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  3398,  Block 
277,  Vermilion  Area,  offshore  Lousiana. 
The  purpose  of  this  Notice  is  to  inform 
the  pubUc,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  Plan  and 
that  it  is  available  for  public  review  at 
the  Office  of  the  Minerals  Manager,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Managements  Service,  3301  North 
Causeway  Blvd.,  Room  147.  Metairie, 
Louisiana  70002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Minerals  Management  Service,  Pubhc 
Records,  Room  147,  open  weekdays  9 
a.m.  to  3:30  p.m.,  3301  North  Causeway 
Blvd.,  Metairie,  Louisiana  70002,  Phone 
(504)  837^720,  Ext.  226. 

SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  Development  and 
Production  Plans  available  to  affected 
States,  executives  of  affected  local 
goverrunents,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  a  revised 


§  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

Dated:  May  3. 1982. 
LoweU  G.  Hanunons, 

Minerals  Manager,  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc.  82-12615  FUed  5-7-82;  8:45  ami 
BILUNQ  CODE  4310-31-M 


Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf;  Transco 
Exploration  Co. 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  development  and  production 
plan. 

SUMMARY:  Notice  is  hereby  given  that 
Transco  Exploration  Company  has 
submitted  a  Development  and 
Production  Plan  describing  the  activities 
it  proposes  to  conduct  on  Lease  OCS-G 
3540,  Block  58,  Vermilion  Area,  offshore 
Lousiana. 

The  purpose  of  this  Notice  is  to  inform 
the  public  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1078, 
that  tkc  Minerals  Management  Bervicc 
is  considering  approval  of  the  Plan  and 
that  it  is  available  for  public  review  at 
the  Office  of  the  Minerals  Manager,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Managements  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie. 
Louisiana  70002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Minerals  Management  Service,  Public 
Records,  Room  147,  open  weekdays  9 
a.m.  to  3:30  p.m.,  3301  North  Causeway 
Blvd..  Metairie,  Louisiana  70002,  Phone 
(504)  837-4720.  Ext.  226. 

SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  Development  and 
Production  Plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  a  revised 
§  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

Dated:  May  3. 1982. 

Lowell  G.  Hammons, 

Minerals  Manager,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc  82-12818  Filed  5-7-8Z:  8:45  ami 
MLUNQ  COOC  4310-31-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Petition  To  Designate  Certain  Federal 
Lands  on  Camp  Swift  Military 
Reservation,  Bastrop  County,  Texas, 
Unsuitable  for  Surface  Coal  Mining  and 
Reclamation  Operations;  Public 
Hearing;  Availability  of  Petition  Draft 
Evaluation  Document  for  ttie  Camp 
Swift  Petition 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Notice  of  availability  of  the 
draft  petition  evaluation  document 
evaluating  certain  lands  on  Camp  Swift 
Military  Reservation  as  to  whether  they 
are  unsuitable  for  surface  coal  mining 
and  reclamation  operations  and  Notice 
of  Public  Hearing  to  receive  comments 
on  the  draft  document 

summary:  The  Office  of  Surface  Mining 
(OSM)  received  a  petition  August  7, 
1981,  to  designated  9,500  acres  within 
Camp  Swift  Military  Reservation  in 
Bastrop  County,  Texas  unsuitable  lot 
surfaoe  coal  mining  and  reclamation 
ojjerations.  This  petibon,  which  was 
filed  by  John  R.  Prager.  was  amended  by 
him  on  October  IS,  1981.  Tlie  petition 
alleges  that  the  mining  of  lands  on  the 
Caimp  Swift  Military  Reservation  would 
irreparably  harm  quantity  and  quality  of 
the  surface  and  ground  waters.  It  further 
alleges  that  soil  conditions  would  make 
reclamation  technically  and  econmically 
infeasible.  that  harm  would  be  done  to 
the  endangered  Houston  toad,  and  that 
cultural  resources  (cemeteries)  would  be 
impacted. 

dates:  a  Public  Hearing  will  be  held  on 
June  7, 1982.  It  will  begin  at  9:00  a.m.  and 
continue  with  appropriate  recesses  until 
all  who  desire  to  speak  have  been 
heard.  Written  comments  on  the  draft 
document  must  be  received  by  5:00  p.m. 
(local  time)  on  June  14, 1982,  at  the 
address  given  below: 

ADDRESSES:  Copies  of  the  draft 
document  are  available  at  the  OSM 
Western  Technical  Center.  2nd  Floor, 
Brooks  Towers.  1020  15th  Street.  Denver. 
Colorado  80202.  Written  comments  on 
the  draft  document  may  be  mailed  or 
handcarried,  and  must  be  received  by 
the  date  and  time  given  above,  to  Mr. 
Richard  Dawes.  Deputy  Administrator, 
Western  Technical  Center.  OSM.  1020 
15th  Street,  Denver.  Colorado  80202. 

A  Public  Hearing  will  be  held  on  June 
7. 1982,  in  the  Cafeteria  of  the  Bastrop 
Public  High  School.  1602  Hill  Street. 
Bastrop.  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mel  Shilling;  Office  of  Surface  Mining. 
Western  Technical  Center,  1020 15th 


Street,  Denver,  Colorado  80202; 
telephone  (303)  837-5656. 
SUPPLEMENTARY  INFORMATION:  The  draft 
petition  evaluation  document  presents 
an  analysis  of  the  allegations  made  in 
the  petition.  The  document  summarizes 
available  information  on  the  petition 
area  (including  related  NEPA  reviews) 
as  well  as  material  from  new  studies. 
The  document  also  contains  discussion 
of  the  potential  coal  resources  in  the 
area:  the  demand  for  coal  resources;  the 
impact  of  designation  on  the 
environment,  the  economy  and  the 
supply  of  coal;  and  the  impacts  of 
alternatives  available  to  the  Secretary. 

Two  petitions  were  also  filed  with  the 
Texas  Railroad  Commission  for 
designating  non-Federal  lands  outside  of 
Camp  Swift  as  unsuitable  for  surface, 
mining.  OSM  will  process  the  petition  on. 
Federal  lands,  while  the  Railroad 
Commission  will  process  the  petitions 
on  non-Federal  lands.  Each  agency  will 
have  a  hearing. 

The  OSM,  with  the  assistance  of 
several  Federal,  State,  and  county 
agencies,  has  been  evaluating  the 
petition.  Copies  of  the  draft  evaluation 
document  are  being  made  available 
today.  OSM  has  arranged  delivery  to 
assure  that  known  interested  parties 
have  a  full  30  days  for  review.  The 
public  is  encouraged  to  comment  on  the 
document.  Additional  information  on 
the  mailing  address  for  comments  is 
given  below. 

Copies  of  the  draft  evaluation 
document  are  being  made  available 
today.  OSM  has  arranged  delivery  to 
assure  that  known  interested  parties 
have  a  full  30  days  for  review.  The 
public  is  encouraged  to  comment  on  the 
document. 

A  public  hearing  is  scheduled  at  the 
time  and  place  indicated  under 
"DATES"  and  "ADDRESSES'  above. 
Individual  testimony  at  this  hearing  will 
be  limited  to  10  minutes  except  where 
the  number  of  persons  wishing  to 
comment  is  small  enough  to  allow  more 
time.  Anyone  who  wishes  to  comment 
will  be  given  the  opportunity  to  do  so. 
Persons  wishing  to  be  scheduled  to 
present  testimony  should  contact  OSM 
Western  Technical  Center  at  the 
address  given  above.  An  opportunity  to 
register  to  speak  will  also  be  available 
at  the  hearing.  Witnesses  are 
encouraged  to  bring  three  copies  of 
written  statements  to  the  hearings  for 
presentation  to  the  hearing  panel. 
Submission  of  written  statements  to  the 
OSM  address  given  above,  in  advance 
of  the  hearing  date  would  give  OSM 
officials  an  opportimity  to  consider 
appropriate  questions  which  could  be 
asked  to  clarify  or  elicit  more  specific 
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information  from  the  person 
commenting.  All  written  comments  may 
be  mailed  to  the  OSM  Western 
Technical  Center  at  the  address  listed 
above  under  "ADDRESSES",  But  must  be 
received  no  later  than  the  time  indicated 
under  "DATES"  in  order  to  be 
considered. 

Until  June  4, 1982,  at  5:00  p.m..  any 
person  may  file  an  application  for 
intervention  in  the  proceeding  at  the 
above  address.  Sudi  application  must 
contain  allegations  of  facts,  supporting 
evidence,  a  short  statement  identifying 
the  petition  to  which  the  allegations 
pertain,  and  the  intervener's  name, 
address,  and  telephone  number. 

Dated:  May  4. 1982. 
I.  S.  Griles. 
Acting  Director,  Office  of  Surface  Mining. 

[FR  Doc  B2-lZSeS  Rled  5-7-82;  8:45  tin] 
BILUNG  CODE  4310-OS-M 


Information  Collection  Submitted  to 
OIMB  for  Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Ch.  35).  Copies  of  the 
proposed  information  collection 
requirement  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  the  Office  of 
Management  and  Budget  reviewing 
official.  Mr.  William  T.  Adams,  at  202- 
395-7340. 

Title:  30  CFR  817,  Permanent  Program 

Performance  Standards  (Underground) 
Bureau  Form  Number :  None 
Frequency:  Nonrecurring,  Annually, 

Quarterly,  and  on  occasion. 
Description  of  Respondents:  State 

Governments  and  Underground  Coal  Mine 

Operators. 
Annual  Responses:  41,168 
Annual  Burden  Hours:  1.273,138 
Bureau  clearance  officer:  Darlene  Grose  202- 

343-5447 

Carson  W.  Gulp. 

Acting  Assistant  Director,  Management  and 
Budget. 

(FR  Doc.  82-12742  Filed  5-7-82;  8'45  •m] 
BILUNG  CODE  4310-OS-M 

INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carriers;  Pennanent  Autliority 
Decisions;  Decision44otice 

The  followring  appHcations,  filed  on  or 
after  February  9. 1981,  are  governed  by 


Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  on  December  31. 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3. 1980,  at  45  FR  80109. 

Persons  vnshing  to  oppose  an    . 
application  must  follow  the  rules  imder 
49  CFR  1100.252.  Applications  may  be 
protested  only  on  the  grounds  that 
apphcant  is  not  fit  willing,  and  able  to 
provide  the  transportation  service  or  to 
comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  irom 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Conmiission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
apphcations  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions] 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit.  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission's  regulations.  Tliis 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  afiPecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  su^cient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
application  later  become  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems]  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  apphcations  involving  new 
entrants  will  be  subject  to  the  issuance  - 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 
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Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office,  (202)  275-7326. 

Volume  No.  OPl-80 

Decided:  April  30. 1982. 
By  the  Commission.  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  30650  (Sub-8),  filed  April  12. 1982. 
Applicant:  C.  HARRELL,  INC..  Garrison 
Road,  R.D.  3.  Ehner,  NJ  08381. 
Representative:  William  P.  Jackson.  Jr.. 
3426  N.  Washington  Blvd.,  P.O.  Box 
1240,  Arlington,  VA  22210,  (703)  525- 
4050.  Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods),  between  Kansas, 
Windsor,  Ashmore,  and  Tower  Hill,  IL 
Huntertown,  Wallen.  Laotto,  Swan, 
Avilla,  Gadsden.  Toto.  Tefft. 
Charlottesville,  GreenHeld,  Philadelphia, 
Gem,  Cumberland,  Hebron,  Denham, 
Plainfield,  Clayton,  Amo,  Coatesville. 
Fillmore,  Pennville.  West  Cambridge 
City,  Hillsboro,  Waynetown  and 
Covington,  IN,  Ludlow,  MA,  Clinton, 
Tekonsha,  Homer,  Concord,  Spring 
Arbor,  Centreville,  Nottawa,  Fairfax, 
Colon,  Sherwood  and  Union  City,  MI. 
Elm,  Mt.  Hope.  Vernon,  Rudeville, 
Highland  Lakes.  Blairstown,  Marksboro, 
Greendell,  Cranberry  Lake,  Lake 
Lackawanna.  Pemberton  and  Ft.  Dix,  NJ, 
New  Milford,  Rosendale,  High  Falls, 
Rifton.  Tillson.  Williamsville,  Gardiner, 
Modena.  Lee,  Blossvale,  Lima,  Malane, 
Constable,  Trout  River,  Leicester, 
LaGrange,  Groveland,  Mt.  Morris, 
Sonyea.  Linden,  Oneida  Castle,  Red 
Oaks  Mill.  Fishkill  Plains.  St.  Andrew. 
Plattekill.  Ilion  and  Stafford.  NY. 
Berwick.  Ellis.  Dresden,  Cadiz, 
Patterson,  Grant  Lisbon,  Westerville, 
Galena,  Sunbury,  Centerburg,  Bangs, 
Mount  Liberty,  Millwood,  Phalanx, 
Garrettsville,  Piney  Fork,  Pekin,  Paris, 
Amsterdam,  Wolf  Run,  Pattersonville, 
Augusta,  Mechanicstown.  Bergholz, 
Harrod,  White  Cottage,  Moxahala  Park, 
Roseville,  Hepburn,  Meeker,  Big  Island, 
New  Lexington,  Savona,  Fort  Jefferson. 
Germantown,  Farmersville,  Ingomar. 
West  Alexandria,  Trotwood,  Brookville, 
Bachman,  West  Sonora,  Eldorado.  Glass 


Rock,  Mt.  Perry,  Fultonham.  East 
Pultonham  and  Crooksville,  OH.  and 
Heilwood.  Mountain  Home,  Strawberry 
Ridge.  Eyers  Grove,  Pulaski.  Spring  City, 
Seiple.  Upland,  Carlton,  Dimeling. 
Madera,  Potts  Run,  Nanty  Glo.  Lilly, 
Alexandria,  Mount  Pleasant. 
Hepbumville.  Woodland  Park. 
Cochranton,  Utica,  Niles,  New 
Providence,  Garland,  Pittsfield, 
Youngs ville,  Irvine,  Starbrick. 
Waterford,  Union  City,  Beaver  Dam. 
Elgin,  Spring  Creek,  Greason,  Audubon, 
Newville,  Oakville,  Cornwall, 
Northwood.  Vail.  Bald  Eagle,  Port 
Matilda,  Julian.  Unionville,  Wingate, 
South  Brandford,  Degolia.  Custer  City, 
Lewis  Run  and  Slatington,  PA,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

Note. — ^The  purpose  of  this  application  is  to 
substitute  motor  carrier  for  abandoned  rail 
carrier  service. 

MC  94990  (Sub-3),  filed  April  23, 1982. 
Applicant:  NASSAU  WORLD-WIDE 
MOVERS,  INC..  57  Central  Avenue, 
Farmingdale,  NY  11735.  Representative: 
Robert  J.  Gallagher,  1000  Connecticut 
Ave.,  NW.,  Suite  1200.  Washington.  D.C 
20423.  (202)  785-0024.  As  a  broker  of 
general  commodities  (except  household 
goods),  between  poiAts  in  the  U.S. 
(except  AK  and  HI). 

MC  116641  (Sub-24).  filed  April  12, 
1982.  Applicant:  PORT  NORRIS 
EXPRESS  CO.,  INC.,  North  Avenue.  Port 
Norris,  NJ  08349.  Representative:       ' 
William  P.  Jackson,  Jr.,  3428  N. 
Washington  Boulevard.  P.O.  Box  1240, 
(703)  525-4050.  Transporting  ge/jero7 
commodities  (except  classes  A  and  B 
explosives  and  household  goods), 
between  Kansas,  Windsor,  Ashmore, 
and  Tower  Hill,  IL.  Himtertown,  Wallen. 
Laotto,  Swan,  Avilla.  Gadsden.  Toto, 
Tefft,  Charlottesville,  Greenfield, 
Philadelphia,  Gem,  Cumberland, 
Hebron,  Denham,  Plainfield,  Clayton, 
Amo,  Coatesville,  Fillmore,  Pennville, 
West  Cambridge  City,  Hillsboro, 
Waynetown  and  Covington,  IN,  Ludlow, 
MA,  Clinton,  Tekonsha,  Homer, 
Concord,  Spring  Arbor,  Centreville, 
Nottawa,  Fairfax.  Colon,  Sherwood  and 
Union  City,  MI,  Elm,  Mt.  Hope,  Vernon, 
Rudeville.  Highland  Lakes,  Blairstown, 
Marksboro,  Greendell,  Cranberry  Lake. 
Lake  Lackawanna.  Pemberton  and  Ft. 
Dix,  NJ,  New  Milford,  Rosendale,  High 
Falls,  Rifton,  Tillson,  Williamsville, 
Gardiner,  Modena,  Lee,  Blossvale,  Lima, 
Malone.  Constable,  Trout  River, 
Leicester,  LaGrange,  Groveland,  Mt. 
Morris,  Sonyea,  Linden.  Oneida  Castle, 
Red  Oaks  Mill,  Fishkill  Plains.  St. 
Andrew,  Plattekill,  Ilion  and  Stafford, 
NY,  Berwick.  Ellis.  Dresden,  Cadiz. 
Patterson,  Grant,  Lisbon.  Westerville, 


Galena,  Sunbury,  Centerburg,  Bangs, 
Mount  Liberty,  Millwood,  Phalanx, 
Garrettsville.  Piney  Fork,  PeJcin.  Paris, 
Amsterdam.  Wolf  Run.  Pattersonville, 
Augusta,  Mechanicstown,  Bergholz. 
Harrod,  White  Cottage.  Moxahala  Park, 
Roseville.  Hepburn,  Meeker.  Big  Island. 
New  Lexington.  Savona,  Fort  Jefferson. . 
Germantown.  Farmersville.  Ingomar, 
West  Alexandria.  Trotwood.  Brookville, 
Bachman.  West  Sonora,  Eldorado,  Glass 
Rock,  Mt.  Perry,  Fultonham,  East 
Fultonham  and  Crooksville,  OH,  and 
Heilwood,  Mountain  Home,  Strawberry 
Ridge,  Eyers  Grove.  Pulaski,  Spring  City, 
Seiple,  Upland,  Carlton.  Dimeling, 
Madera.  Potts  Run,  Nanty  Glo.  Lilly. 
Alexandria,  Mount  Pleasant, 
Hepbumville,  Woodland  Park. 
Cochranton.  Utica,  Niles,  New 
Providence,  Garland,  Pittsfield, 
Youngsville,  Irvine,  Starbrick. 
Waterford,  Union  City,  Beaver  Dam. 
Elgin,  Spring  Creek,  Greason,  Audubon, 
Newville,  Oakville,  Cornwall. 
Northwood.  VaiL  Bald  Eagle.  Port 
Matilda,  Julian.  Unionville.  Wingate. 
South  Bradford,  Degolia,  Custer  City, 
Lewis  Run  and  Slatington,  PA,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

Note.  Applicant  proposes  to  provide  a 
substituted  motor-for-rail  service. 

MC  147311  (Sub-9),  filed  April  12, 
1982.  Applicant:  T  &  S 
TRANSPORTATION,  INC.,  7420  Ranco 
Road.  P.O.  Box  9729,  Richmond.  VA 
23228.  Representative:  William  P. 
Jackson,  Jr.,  3426  N.  Washington 
Boulevard,  P.O.  Box  124a  Arlington.  VA 
22210.  (703)  525-4050.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  commodities  in  bulk, 
and  household  goods),  between  Kansas, 
Windsor,  Ashmore,  and  Tower  Hill.  IL, 
Huntertown,  Wallen,  Laotto,  Swan, 
Avilla,  Gadsden.  Toto.  Tefft, 
Charlottesville,  Greenfield,  Philadelphia, 
Gem,  Cumberland.  Hebron,  Denham. 
Plainfield,  Clayton,  Amo,  Coatesville. 
Fillmore,  Pennville,  West  Cambridge 
City,  Hillsboro,  Waynetown  and 
Covington,  IN,  Ludlow,  MA,  Clinton, 
Tekonsha,  Homer,  Concord,  Spring 
Arbor,  Centreville,  Nottawa,  Fairfax, 
Colon,  Sherwood  and  Union  City,  Ml, 
Elm,  Mt.  Hope,  Vernon,  Rudeville, 
Highland  Lakes,  Blairstown,  Marksboro, 
Greendell,  Cranberry  Lake,  Lake 
Lackawanna,  Pemberton  and  Ft  Dix,  NJ, 
New  Milford,  Rosendale,  High  Falls, 
Rifton,  Tillson.  Williamsville,  Gardiner, 
Modena,  Lee,  Blossvale,  Lima,  Malone, 
Constable,  Trout  River,  Leicester, 
LaGrange,  Groveland,  Mt.  Morris, 
Sonyea,  Linden,  Oneida  Castle,  Red 
Oaks  Mill.  Fishkill  Plains,  St.  Andrew, 
Plattekill,  Ilion  and  Stafford,  NY. 
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Berwick,  Ellis,  Dresden,  Cadiz, 
Patterson,  Grant,  Lisbon,  Westerville, 
Galena,  Sunbury,  Centerburg.  Bangs. 
Mount  Liberty,  Millwood,  Phalanx, 
Garretttville,  Piney  Fork.  Pekin,  Paris. 
Amst^am,  Wolf  Run,  PattersonviUe, 
Augusta,  Mechanicstown,  Bergholz. 
Harrod,  White  Cottage,  Moxahala  Park, 
Roseville,  Hepburn,  Meeker,  Big  Island. 
New  Lexington,  Savona,  Fort  Jefferson. 
Germantown,  Farmersville.  Ingomar. 
West  Alexandria,  Trotwood,  Brookville. 
Bachman.  West  Sonora,  EMorado,  Glass 
Rock,  Mt.  Perry,  Fultonham,  East 
Fultonham  and  Crooksville,  OH,  and 
Heilwood,  Mountain  Home,  Strawberry 
Ridge,  Eyers  Grove,  Pulaski,  Spring  City, 
Seiple,  Upland,  Cariton,  Dimeling, 
Madera,  Potts  Run,  Nanty  Glo,  Lilly, 
Alexandria,  Mount  Pleasant, 
Hepbumville,  Woodland  Park, 
Cochranton,  Utioa,  Niles,  New 
Providence,  Garland,  Pittsfield, 
Youngsville,  Irvine,  Starbrick. 
Waterford,  Union  City,  Beaver  Dam, 
Elgin,  Spring  Creek,  Greason,  Audubon, 
Newville,  Oakville,  Cornwall, 
Northwood,  Vaii,  Bald  Eagle.  Port 
Matilda,  Julian,  Unionville,  Wingate, 
South  Bradford,  Degolia,  Custer  City, 
Lewis  Run  and  Slatington,  PA,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

Note.  Applicant  proposes  to  provide  a 
substituted  tnotor-for-rail  service. 

MC  leisga  filed  April  2a  1982. 
Applicant  B-SURE  ENTERHUSES,  INC.. 
P.O.  Box  319,  Hdmdel  NJ  07733. 
Representative:  Michael  R.  Werner.  241 
Cedar  Lane.  Teaneck.  NJ  07866,  (201) 
836-1144.  As  a  broker  oi  general 
commodities  (except  household  goods), 
between  points  in  die  US. 

MC  161640.  filed  April  23, 1982. 
Applicant  BUD  KENT,  d.b.a.  KENT 
TRUCKING,  Route  1,  Box  74,  Palouse, 
WA  99161.  Representative:  Kevin  M. 
Clark,  2417  Bank  Dr.,  Ste.,  Boise,  ID 
83705.  Transporting  food  and  other 
edible  products  and  byproducts 
intended  for  human  consumption 
(except  alcoholic  beverages  and  drugs), 
agricultural  limestone  and  fertilizers, 
and  other  soil  conditionen,  by  the 
owner  of  the  motor  vehicle  in  such 
vehicle,  between  points  in  the  U& 
(except  AK  and  HI). 

MC  161661.  filed  April  28. 1982. 
Applicant  MICHAEL  HEIM.  d.b.a. 
HEIM  TRUCKING.  Route  3,  Denmark, 
WI  54208.  Representative:  Nancy  ). 
Johnson,  103  East  Washington  St,  Box 
218,  Crandon.  Wl  5452a  (715)-478-334L 
Transporting  (1)  food  and  other  edible 
products  and  by-products  intended  for 
human  consumption  (except  alo^iotic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 


conditioners,  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.;  and  (2)  for  or  on  behalf  of  the 
U.S.  Government  general  commodities 
(except  used  household  goods, 
hazardous  or  secret  materials,  and 
sensitive  weapons  and  munitions), 
between  points  in  the  U.S. 

MC  161671.  filed  April  26. 1982. 
Applicant  JACK  L  SMOOT,  1061  Black 
Oak  Drive,  Roseburg,  OR  97470. 
Representative:  Jack  L  Smoot  (same 
address  as  applicant),  (503)  673-3220. 
Transporting  food  and  other  edible 
products  and  by-products  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S. 

Volume  NO.  OP4-158 

Decided:  April  29. 1982. 

By  the  Commiasioa.  Review  Board  No.  2. 
Members  Carleton.  Fisher,  and  Williams. 

MC  144757  (Sub-19),  filed  March  16, 
1982.  previously  noted  in  the  Federal 
Register  issue  of  April  27. 1982,  and 
republished  this  issue.  Applicant 
DAKOTA  PACmC  TRANSPORT.  INC. 
3104  E  St  Patrick,  Rapid  City,  SD  57701. 
Representative:  J.  Maurice  Andren.  1734 
Sheridan  Lake  Rd.,  Rapid  Qty,  SD 
57701,  (605)  343-4036.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives  and  household  goods), 
between  Irvington,  NE,  Evanston,  LA, 
Orange  City,  lA,  Beech  Bluff,  Lexington 
and  Luray,  TN,  Ralston  and  Terrell,  TN, 
Benton,  Dexter.  Hardin  and  PI  Jimction. 
KY.  Broughton.  Dales,  Equality  and 
Havoline.  IL,  Paoli,  IN,  Big  Sandy,  TN. 
DeWalt  Herbert,  and  Smada,  TX,  Boyd, 
Fox,  Joliet  Red  Lodge  and  Roberts,  MT, 
Dunseith  and  Thome.  ND.  Maxine,  KS, 
Empire.  MO.  Ashley.  Benton,  Eddy, 
Foraker,  Hamilton,  Helmer,  Hudson, 
South  Milford,  Stoney  Creek,  Topeka 
and  Wolcottville,  IN.  Edon,  OH, 
Bloomfield,  Carbon,  South  Ottumaw, 
and  West  Grove.  lA.  Villa  Paric,  CA. 
Alden.  Barker  Creek.  Bellaire,  Bendon, 
Central  Lake,  Chief  Lake,  Douglas. 
Ellsworth.  Harpers,  Interlochen. 
Norwalk.  State  Hospital.  Rapid  City  and 
Wealthy.  ML  Beecher  City,  Berry. 
Breckenridge,  Converse  Branch. 
Edinburg.  lola.  Lakewood.  Louis. 
MillersvUle.  Oweneco.  Rochester, 
Sharpsburg,  and  Town-  Hill  IL.  Barton, 
Furman.  Kline.  Lena,  Seigling  and 
Valentine.  SC  Alfords  and  Gorday.  GA, 
Abbeville,  College  HiU,  Hudsonville, 
Lamar,  McClary.  KQchigan  City.  Oxford, 
Spraggins.  Taylor.  Waterfood  and  Water 
Valley.  MS,  Bolivar.  Congor,  Hichery 
Valley.  Malesus,  Medon,  Middlebuig, 


and  Toone.  TN,  Deanfield.  Oakridge. 
Philpot.  and  Whitesville,  KY.  Edgoten. 
Masonville,  and  Thompsonville.  KY. 
Ashland  City.  Chapmansboro. 
Doddsville.  Fox  Bluff,  Hichery  IV>int 
Jordonia.  Kenwood,  Riverside, 
Scottsboro,  and  Steel  City.  TN, 
Blackford,  Camp  Breckenridge.  Clay. 
Corydon.  Crayne.  Crider.  De  Koven. 
Fhiomoy.  Fredonia.  Grove  Center,  • 
Henshaw,  Marion.  Mexico,  Morganfield, 
Repton,  St  Vincent  Sturgis,  Sullivan. 
Uniontown,  Waverly  and  Wheatcroft 
KY,  Flanagan.  Graymont  and  Rook's 
Creek,  IL,  Deanbur^  Homsby,  Lacy, 
Parksburg,  Series,  and  Silerton,  TN, 
Cumberland,  Dancy,  Gibbons,  Mantee. 
Reform,  Sherwood  and  Woodland,  MS, 
Lexington  and  Owens  Wells,  MS, 
Fordsville  and  Narrows,  KY,  Caroleen 
and  Henrietta,  NC  Ambeim,  CSiassel. 
Hancock,  Keweenaw  and  Pilgrim,  ML 
Forest  Starrucca,  Thompson  and 
Uniondale,  PA,  Chatsworth,  Winslow 
Junction  and  Woodmansie,  NJ,  Transfer. 
PA,  Light  Street  PA,  Westminster.  OH, 
Clarksville,  IN,  Garrett  Road.  Llanerch 
and  Grassland.  PA.  Napier,  PA.  Cromby. 
Parker  Ford,  Pennhurst  and  ^ning  City, 
PA,  Newton  Square  Brance,  PA,  Honey 
Brook,  PA.  Carion,  PA,  Allendale,  IL. 
Rosendale.  NY,  Jacobs,  Pauls  and 
Rands.  ME.  Bell  and  NcNary,  AZ. 
Mottville,  and  Skaneateles  Falls,  NY. 
Readers,  AL.  and  Sherryl  ^ur.  MT.  on 
the  one  hand.  and.  on  the  other,  points 
in  the  U.S.  (except  AK  and  HI)- 
Condition:  Issuance  of  a  Certificate  in 
this  proceeding  is  conditioned  upon 
applicant  certifying  to  the  Commission, 
prior  to  ctMnmencing  operations,  that  all 
rail  service  has  actually  terminated  at 
specified  points.  The  certification  should 
be  sent  to  the  Deputy  Director.  Section 
of  Operatng  Rights,  Interstate  Commerce 
Commission.  Washington.  IX]  20423. 

Notes. — The  purpose  of  this  application  is 
to  substitute  motor  common  carrier  for 
abandoned  rail  service. 

The  purpose  of  this  repubUcation  is  to 
correctly  indicate  the  proper  means  of 
protesting  this  applicatioD.  The  earlier 
publication  allowed  more  liberal 
intervention. 

Volume  Na  OPZ-n 
Decided:  April  2&  1982. 

By  the  Commissioa  Review  Board  No.  1. 
Members  Paricer ,  Chandler,  and  Fortier. 

MC  160033  (Sub-1).  filed  April  16. 
1982.  AppUcant:  PENS  TRUCKING  ft 
WAREHOUaNG  CO.,  2147  South 
Delaware  Ave..  Philadelphia,  PA  19148. 
Representative:  Barbara  S.  CSiesarek. 
2600  The  Fidelity  BIdg..  Philadelphia.  PA 
19109,  215-875-7000.  As  a  broker  oi 
general  commodities  (except  household 
goods),  between  points  in  the  U.S. 
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MC  161243,  filed  April  20. 1982. 
Applicant:  B.  L  CHESSER.  d.b.a. 
HARPER  TRANSFER  &  STORAGE.  1101 
Front  St.,  Laurel.  MS  39440. 
Representative:  Robert  J.  Gallagher,  1000 
Connecticut  Ave..  NW..  Suite  1200, 
Washington,  DC  20036.  202-785-0024. 
Transporting  used  household  goods  for 
the  account  of  the  United  States 
Covemmenf  incident  to  the  performance 
of  a  pack-and-crate  service  on  behalf  of 
the  Department  of  Defense,  between 
points  in  the  U.S.  (except  AK  and  HI). 

MC  161332.  filed  April  2. 1982. 
Applicant:  LEE  EWING  & 
ASSOCL\TES,  P.O.  Box  976. 
Gardnerville,  NV  89410.  Representative: 
Robert  G.  Harrison.  4299  James  Drive, 
Carson  City.  NV  89701.  (702)  882-5649. 
(1)  Transporting  for  or  on  behalf  of  the 
Uoited  States  Government,  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions), 
and  (2)  transporting  food  and  other 
edible  products  and  byproducts 
intended  for  human  consumption 
(except  alcoholic  beverages  and  drugs), 
agricultural  limestone  and  fertilizers, 
and  other  soil  conditioners,  by  the 
owner  of  the  motor  vehicle  in  such 
vehicle,  between  points  in  the  U.S. 
(except  AK  and  HI). 

MC  161562.  filed  April  16, 1982. 
Apphcant:  CENTAUR  CORPORATION, 
P.O.  Box  3658.  Mission  Viego,  CA  92690. 
Representative:  Wilmer  B.  Hill.  Suite 
366, 1030  Fifteenth  St..  NW.. 
Washington.  DC  20005.  202-296-3555.  As 
a  broker  of  general  commodities  (except 
household  goods),  between  points  in  the 
U.S. 

Agatlu  L  Metgenovich, 
Secretary. 

|FR  Doc  82-12S78  Rkd  S-7-S2: 8:45  u^ 
nujNG  CODE  7D3S-01-lt 


Motor  Carrier  Temporary  Authority 
Application 

The  following  are  notices  of  filing  of 
applications  for  temporary  authority 
under  section  10928  of  the  Interstate 
Commerce  Act  and  in  accordance  with 
the  provisions  of  49  CFR  1131.3.  These 
rules  provide  that  an  original  and  two 
(2)  copies  of  protests  to  an  application 
may  be  filed  with  the  Regional  Office 
named  in  the  Federal  Register 
publication  no  later  than  the  15th 
calendar  day  after  the  date  the  notice  of 
the  filing  of  the  application  is  published 
in  the  Federal  Register.  One  copy  of  the 
protest  must  be  served  on  the  apphcant. 
or  its  authorized  representative,  if  any. 
and  the  protestant  must  certify  that  such 
service  has  been  made.  The  protest  must 
identify  the  operating  authority  upon 


which  it  is  predicated,  specifying  the 
"MC"  docket  and  "Sub"  number  and 
quoting  the  particular  portion  of 
authority  upon  which  it  relies.  Also,  the 
protestant  shall  specify  the  service  it 
can  and  will  provide  and  the  amount 
and  type  of  equipment  it  will  make 
available  for  use  in  connection  with  the 
service  contemplated  by  the  TA 
application.  The  weight  accorded  a 
protest  shall  be  governed  by  the 
completeness  and  pertinence  of  the 
protestant's  information. 

Except  as  otherwise  specifically 
noted,  each  applicant  states  that  there 
will  be  no  significant  effect  on  the 
quality  of  the  human  environment 
resulting  from  approval  of  its 
application. 

A  copy  of  the  apphcation  is  on  file, 
and  can  be  examined  at  the  ICC 
Regional  Office  to  which  protests  are  to 
transmitted. 

Note. — All  applications  seek  authority  to  . 
operate  as  a  common  carrier  over  irregular 
routes  except  as  otherwise  noted. 

Motor  Carriers  of  Property 
Notice  No.  F-169 

The  following  applications  were  filed 
in  Region  I.  Send  protests  to:  Interstate 
Commerce  Commission,  Regional 
Authority  Center,  150  Causeway  Street. 
Room  501.  Boston.  MA  02114. 

MC  116652  (Sub-1-lTA).  filed  April  21. 
1982.  Applicant:  CHARLES  W.  ASCHE. 
5910  Edgewood  Drive,  Niagara  Falls,  NY 
14304.  Representative:  Robert  D. 
Gunderman.  Can-Am  Building.  101 
Niagara  Street  Buffalo.  NY  14202. 
Passengers  and  their  baggage,  in  special 
operations,  in  round-trip  sightseeing  or 
pleasure  tours,  limited  to  the 
transportation  of  not  more  than  14 
passengers  in  any  one  vehicle,  but  not 
including  the  driver  thereof  and  not 
including  children  under  ten  years  of 
age  who  do  not  occupy  a  seat  or  seats, 
begiiming  and  ending  at  Niagara  Falls. 
NY.  and  points  in  Niagara  County.  NY, 
and  extending  to  ports  of  entry  on  the 
US/CD  Boundary  line  at  Niagara  Falls 
and  Lewiston.  NY.  Supporting  shipper: 
Niagara  Falls  Motel.  8710  Pine  Avenue, 
Niagara  Falls.  NY. 

MC  78039  (Sub-1-2TA),  filed  April  27, 
1982.  Applicant:  B  &  R  MOTOR 
EXPRESS,  INC..  P.O.  Box  4085.  Utica. 
NY  13504.  Representative:  Murray  J.  S. 
Kirshtein.  118  Bleecker  Street,  Utica.  NY 
13501.  Contract  carrier:  Irregular  routes: 
Machinery,  and  materials  and  supplies 
used  in  the  manufacture  and  marketing 
of  machinery  between  Rome.  NY  and 
points  in  the  U.S.  except  AK  and  HI 
under  continuing  contract(8)  with 
National-Standard  of  Rome,  NY. 


Supporting  shipper:  National-Standard, 
RD  #3.  Box  227.  Rome,  NY  13440. 

MC  65491  (Sub-1-7TA),  filed  April  28, 
1982.  Applicant:  GEORGE  W.  BROWN. 
INC..  P.O.  Box  1208.  Hightstown,  NJ 
08520.  Representative:  Irving  Klein.  Suite 
7, 1205  Franklin  Avenue,  Garden  City. 
NY  11530.  Sheet  steel  and  metal  parts 
used  in  the  manufacture  of  containers 
between  Chicago,  IL,  on  the  one  hand, 
and,  on  the  other,  Williamsport.  PA. 
Supporting  shipper  Rheem 
Manufacturing  Company,  7600  So. 
Keozie  Avenue.  Chicago.  IL  60652. 

MC  160570  (Sub-1-lTA),  filed  April  28, 
1982.  Applicant:  CITY  SERVICE 
TAXICAB  OF  BUFFALO.  INC..  1379 
Niagara  Street,  Buffalo.  NY  14213. 
Representative:  Cohen.  Lombardo. 
Blewett.  Fisher,  Hite  and  Spandau.  343 
Elmwood  Avenue.  Buffalo,  NY  14222.    - 
Contract  carrier:  irregular  routes: 
Patients  for  the  Veterans 
Administration  Medical  Center  from 
The  Veterans  Administration  Medical 
Center  in  Buffalo.  NY.  to  all  points  in  PA 
under  continuing  contract(8)  with  The 
Veterans  Administration  Medical 
Center,  Buffalo,  NY.  Supporting  shipper: 
Veterans  Administration  Medical 
Center,  3495  Bailey  Avenue,  Buffalo  NY 
14215. 

MC  146957  (Sub-1-2TA),  filed  April  21. 
1982.  Applicant:  DACIANO  A.,SANTOS, 
d.b.a.  CONNECTICUT  AIRPORT 
SERVICE,  17  Fairfield  Avenue,  Danbury, 
CT  06810.  Representative:  John  E.  Fay, 
663  Maple  Avenue,  Hartford.  CT  06114. 
Passengers  and  their  baggage,  in  charter 
service,  between  Bethel.  Bridgewater, 
Brookfield,  New  Fairfield.  Newtown. 
Redding,  Ridgefield.  Weston,  Danbury, 
Naugatuck.  Waterbury.  Bridgeport  La 
Guardia  Airport  John  F.  Kennedy 
Airport  NY  and  Newark  International 
Airport.  NJ,  on  the  one  hand.  and.  on  the 
other,  points  in  the  U.S.  east  of  the 
Mississippi  River.  Supporting  8hipper(s]: 
There  are  six  statements  in  support  of 
this  application  which  may  be  examined 
at  the  Regional  Office  of  the  I.C.C.  in 
Boston.  MA. 

MC  142803  (Sub-1-34TA).  filed  April 
21, 1982.  Applicant:  CONTRACT 
CARRIERS  OF  AMERICA.  INC..  P.O. 
Box  179,  Springfield,  MA  01101. 
Representative:  Barbara  J.  Withers 
(same  as  applicant).  Contact  carrier 
irregular  routes:  General  commodities 
(except  articles  of  unusual  value, 
classes  A  and  B  explosives, 
commodities  in  bulk,  commodities 
which  because  of  size  or  weight,  require 
the  use  of  special  equipment,  household 
goods  as  defined  by  the  Commission, 
and  hazardous  waste),  between 
Westfield  and  Chester,  MA,  Niagara 
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Falls.  NY,  and  points  in  the  U.S.  (except 
AK  and  HI],  under  continuing 
conlract(8)  with  General  Abrasive/Div. 
of  Dresser  Industries,  Inc..  Niagara  Falls, 
NY.  Supporting  shipper  Genera! 
Abrasive/Div.  of  Dresser  Industries, 
Inc.,  2000  College  Avenue,  Niagara  Falls. 
NY  14305. 

MC  161418  (Sub-1-lTA).  filed  April  8, 
1982.  Applicant:  GOULET  TRUCKING, 
INC.,  27  South  Maple  Street.  Hadley, 
MA  01035.  Representative:  James  M. 
Bums,  1383  Main  Street,  Suite  413, 
Springfield,  MA  01103.  Agricultural 
fertilizers  and  fertilizer  related 
materials,  between  Albany  County,  NY, 
on  the  one  hand,  and,  on  the  other, 
points  in  CT,  MA  and  NH.  Supporting 
shipper  Agway,  Ina,  P.O.  Box  4933, 
Syracuse,  NY  13221. 

MC  18961  (Sub-1-lTA),  filed  April  23, 
1982.  Applicant:  HUTCHINS 
TRUCKING  COMPANY,  1000  Congress 
Street.  P.O.  Box  95  West  End,  Portland, 
ME  04102.  Representative:  John  C. 
Lightbody,  Esq..  30  Exchange  Street, 
Portland.  ME  04101.  Such  commodities 
as  ore  dealt  in  by  wholesale  and  retail 
chain  grocery  and  food  house  between 
Portland,  ME,  on  the  one  hand,  and.  on 
the  other,  Newington,  NH  and  Bedford, 
MA.  Supporting  shipper  S.  Prawer  & 
Co.,  150  Read  Street.  Portland,  ME 
01404. 

MC  145468  (Sub-1-9TA),  filed  April  27, 
1982.  Applicant:  KSS 
TRANSPORTATION  CORP..  Route  1  & 
Adams  Station,  P.O.  Box  3052,  North 
Brunswick.  NJ  08902.  Representative: 
Arlyn  L.  Westergren,  Westergren, 
Hauptman  ft  O'Brien,  P.C.,  Suite  201, 
9202  W.  Dodge  Road,  Omaha,  NE  68114. 
Food  and  related  products  between 
Lackawanna  Cold  Storage  at  Scranton, 
PA  and  Lehigh  Valley  Refrigerated 
Services  at  Allentown.  PA,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  Supporting  shipper  Lackawanna 
Cold  Storage  and  Lehigh  Valley 
Refrigerated  Services,  Divisions  of 
Beatrice  Foods  Company,  355  Snowdrift 
Road  North,  Fogelsville,  PA  18051. 

MC  111656  (Sub-1-lTA),  filed  April  27, 
1982.  Applicant:  FRANK  LAMBEE,  INC., 
Pier  79  North  River,  New  York,  NY 
10018.  Representative:  John  L  Alfano, 
Esq.,  Alfano  ft  Allfano,  P.C,  550 
Mamaroneck  Avenue,  Harrison,  NY 
10528.  Contract  Carrier:  irregular  routes: 
General  Commodities  (except  Classes  A 
and  B  explosives,  household  goods  as 
defined  by  the  Commission,  and 
commodities  in  bulk),  between  New 
York,  NY,  and  points  in  AL,  AR,  CA,  CT, 
DE,  FL,  GA,  IL.  IN,  KS,  MD.  MA,  MI,  NJ, 
NY,  OH,  PA,  and  VA,  under  continuing 
contract(8)  wiA  Mitsui  ft  Co.  (U.S.A.), 
Inc.  of  New  York,  NY.  Supporting 


shipper  Mitsui  ft  Co.  (U.SA.),  Inc.,  200 
Park  Avenue,  New  York,  NY  10186. 

MC  161711  (Sub-1-lTA),  filed  April  28. 
1982.  Applicant  MAMAX  INDUSTRIES. 
INC..  P.O.  Box  1061.  Buffalo.  NY  14240. 
Representative:  Robert  D.  Gunderman, 
Can-Am  Building.  101  Niagara  Street, 
Buffalo,  NY  14202.  Contract  carrier 
irregular  routes:  Unfinished  steel 
stampings,  between  Buffalo,  NY,  on  the 
one  hand,  and.  on  the  other,  Qeveland, 
OH,  under  continuing  contract(s]  with 
The  Crosby  Company,  Buffalo,  NY. 
Supporting  shipper:  The  Crosby  Co.,  183 
Pratt  Street.  Buffalo,  NY  14204. 

MC  161711  (Sub-1-2TA).  filed  April  28, 
1982.  Applicant:  MAMAX  INDUSTRIES. 
INC.,  P.O.  Box  1061,  Buffalo,  NY  14240. 
Representative:  Robert  D.  Gundermaa 
Can-Am  Building,  101  Niagara  Street 
Buffalo,  NY  14202.  Contract  carrier 
irregular  routes:  Wood  waste,  wood 
flour  and  flock  fillers,  between  North 
Tonawanda,  NY,  on  the  one  hand,  and. 
on  the  other,  points  in  IN.  LA.  MD.  ML 
NJ,  NY,  OH,  and  PA,  under  continuing 
contract(s)  with  International  Filler 
Corporation,  North  Tonawanda,  NY. 
Supporting  shipper  International  Filler 
Corporation.  North  Tonawanda,  NY. 
14120 

MC  153204  {Sub-1-2TA),  filed  April  23. 
1982.  Applicant  MANCHESTER 
SECURITY  SERVICE.  INC.,  600  Harvey 
Road,  P.O.  Box  4916,  Manchester,  NH 
03108.  Representative:  L  John  Osbom, 
Esq.,  Vemer,  Liipfert,  Bernhard  and 
McPherson,  Suite  1100, 1660  L  Street 
NW.,  Washington.  D.C  20036.  Banking 
commodities,  including  currency,  coin, 
gold,  silver,  negotiable  and  non- 
negotiable  instruments,  safety  deposit 
boxes,  diamonds  and  other  valuables, 
and  bonk  documents  and  memoranda 
between  points  in  Windham  and 
Windsor  Counties.  VT  and  points  in 
MA.  Supporting  shipper  Bellows  Falls 
Trust  Company,  P.O.  Box  399,  Bellows 
Falls,  VT  05101. 

MC  123274  (Sub-1-2TA),  filed  April  27, 
1982.  Applicant  MARSHALL  SERVICE, 
INC.,  Pearl  Street  Newfield,  NJ  08344 
Representative:  George  A.  Olsen  P.O. 
Box  357  Gladstone.  NJ  07934.  (IJ  Plastic 
containers,  and  (2)  materials  equipment, 
and  supplies  used  in  the  manufacture, 
sale,  and  distribution  of  plastic 
contaniers,  between  McKee  City,  NJ,  on 
the  one  hand,  and,  onthe  other,  points  in 
CT,  DE,  GA,  ME.  MD,  MA,  NH,  NJ.  NY. 
NC.  OH,  PA,  RL  SC.  VT,  VA,  and  DC. 
Supporting  8hipper(s):  Atlantic  Plastic 
Containers,  Inc.,  West  Jersey  Ave., 
McKee  City,  NJ  06232. 

MC  140608  (Sub-1-3TA),  filed  April  22, 
1982.  Applicant  BENTLEY  WARREN 
TRUCKING,  INC.,  Newburyport 


Turnpike,  Ipswich,  MA  10038. 
Representative:  Ignatius  C.  Goode,  132 
Harris  Road,  Nashua,  NH  03062.  Pig  iron 
in  dump  vehicles  having  a  prior 
movement  by  watere  from  Portsmouth, 
NH  to  Laconia,  NH.  Supporting  shipper 
Phillips  Bros.  Inc.,  1221  Avenue  of  die 
Americas.  New  York,  NY  10020. 

The  following  applications  were  filed 
in  Region  2.  Send  protests  to:  ICC,  Fed. 
Res.  Bank  Bldg.,  101  N.  7th  St,  Rm.  620, 
Philadelphia,  PA  19106. 

MC  158994  (Sub-2-2TA),  filed  April  21, 
1982.  Applicant  ABLE  TRANSPORT. 
INC.,  307  Progress  Avenue.  Zilienople, 
PA  16063.  Representative:  Brian  L 
Troiano.  918  16th  Street  NW., 
Washington  D.C.  20006.  Contract; 
insular  (1)  Cement,  in  dump  vehicles, 
&Y)m  ports  of  entry  on  the  U.S.-Canada 
Boundary  Line  in  NY  to  Tarentum  PA. 
and  (2)  Coal,  in  dump  vehicles,  &x»m 
points  in  PA  on  the  west  of  a  line 
beginning  at  the  NY-PA  border  at  U.S. 
Highway  219,  thence  south  on  U.S. 
Highway  219  to  its  intersection  with  U.S. 
.  Highway  119,  thence  south  on  U.S. 
Highway  119  to  the  PA-WV  border,  to 
ports  of  entry  on  the  U.S.-Canada 
Boundary  Line  in  NY,  under  continuing 
contract  with  Independent  Cement 
Corp.,  Albany,  NY,  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper. 
Independent  Cement  Corporation. 
Washington  Avenue  Extension,  P.O.  Box 
12-^19.  Albany.  NY  12212 

MC  181474  (Sub-n-lTA).  filed  April 
12. 1982.  Apphcant:  FRANKLIN  R. 
ABSHER,  d.b.a.  ABSHER  TRUCKING. 
Route  1,  Box  107 A,  Arvonia,  VA  23004. 
Representative:  John  M.  Schilling,  300 
W.  Main  St..  Richmond.  VA  23220. 
Bagged  fertilizer,  fixjm  Richmond,  VA  to 
points  in  NC.  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  8hipper[s] 
Richmond  Guano,  9  S.  Fifth  St. 
Richmond,  VA  23219. 

MC  35519,  (Sub-n-2TA),  filed  April  26. 
1982.  AppUcant  J.  W.  ATHEY,  SR.  ft  J. 
W.  ATHEY,  JR.,  d.b.a.  ATHEY 
TRUCKING,  Rt.  1,  Box  364,  Stephens 
City,  VA  22855.  Representative:  Frank  a 
Hand.  Jr..  523  S.  Cameron  St. 
Winchester.  VA  22801.  Malt  beverages, 
fRom  Philadelphia.  PA  and  Hammonfon, 
NJ  to  Winchester,  VA.  Supporting 
shipperfs):  S  ft  F  Distiibuting  Co.,  2705 
Papermill  Rd.,  Winchester,  VA  22601. 

MC  157691  (Sub-n-lTA),  filed  April 
28, 1982.  Applicant  BLUE  VELVET 
TRANSPORT,  INC.,  50  West  Broad 
Street  Columbus,  OH  43215. 
Representative:  James  W.  Muldon.  50 
West  Broad  Street  Columbus,  OH 
43215.  Malt  beverages,  from  Fort 
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Wayne,  IN  te.pointB.iaCT,  NJ.  NY.  OH 
aad  PA  for  279-daya.  Ab  undecLying  ETA 
seeks  authohty  ku  120  days.  Supporting 
shipper(s);  Fabtaff  Brewing}  Corporation, 
1Q2S  Grant  Street,  Fort  Wayne.  IN  46^01. 

MC  sgeea  (Sub-U-ZTA).  Skd  April  3a 
1982.  AppJicaatz  RAY  L  BRANDT 
TRUCKING.  CCk.  460.  W.  Phiiadelp&ia 
St.,  York.  PA  17404.  Representative:  John 
E.  Fullerton.  407  N.  Ftont  SU,  Harrisburg, 
PA  17101.  Ground  limestone^  in  bidk  in 
tank  vehicles,  from  York,  PA  to  F&lling 
Waters,  WV  for  270  days.  An  underlying 
ETA  seeks  120  days  aathority. 
Supporting  shipper  Wfiite  Pigment  Co., 
York,  PA  17408k 

MC  148885  [Sub-ff-3TA),  filed  ApriJ 
28. 1982.  Applicant  BEN  CAPOBIANCO 
TRUCKING.  mC.  98t4-T»Princeton- 
Glendale  Roatf.  Cincinnati.  OH  48248. 
Representative:  Jerry  B.  Selhnan,  50 
West  Broatf  Street,  Cdnmbns,  OH 
43215.  (7)  Compressors  and  pumps, 
liquid  or  gas,  cooling  or  freezing 
machines,  and  evaporator  coils, 
between  Sidney,  ftstorm,  Wapakoneta 
and  West  Union.  OH;  BnwhviHe,  IN; 
Hartseflfr,  AL,-  and-  Shelby,  NC,  on  the 
one  hafKf.  and.  on  the  other,  pts  in  AR, 
AZ.  CA.  CO.  NM.  OR.  TX  and  UT;  and 
(2)  used  compressors  for  reconditioning, 
and  coolfng  or  freezing  mechines, 
between  pts  m  AR.  AZ,  CA,  GO.  NM. 
OR.  TX  and  UT.  on  the  one  haid.  and. 
on  the  other,  pts  in  Sidney.  Fostoria. 
Wapakcjneta  and  West  Union.^  OH; 
Brushvills.  IN;  Hartseile.  AL;  and 
Shelby.  NC,  foF  270  days.  An>  underlying 
ETA  seeks  authority  fbr  I2Q  days. 
Supporting  shipper:  CopeLand 
Corproation.  W«st  Campbell  Road, 
Sidney,  OM  45366. 

MC  14aaa0i  (&ibrU-lTA4,  fikd:  April 
26. 198Z.  Appficant:  MdLffiiLEY  MUNCY. 
JR..  dLaiCAREKAL  BUS  LINES.  2759 
5th  Ave..  HuntingtDn;  WV2571E. 
Representative:  Mcttiaky  Mooey^  Jr.. 
(same  acUnss  as  applic^it^.  Passengers 
and  their  beggnge,  in  special  and 
charter  operations,  between,  paints  in 
WV,  KY  and;  OH.  on  the  one  hand,  and, 
on  the  other,  points  in  the  I1&  (^eluding 
AK  »  HI),  ior  IflOdays.  Asui^nlyiag 
ETA  seeks  120  days  authodty. 
Supporting  shipper(,s):  Dorsey  Tours.  504 
Elizabeth  Ave.,  S.  CharleatoB.  WV 
23303.  Owenette.Cluh,  8tk  Ave.  &  Sth  SL 
W..  Huntington,  WV  25704, 
Westmoreland.  Wosiens  Qub,.  3508 
AuJaum  Rd,  Fiualiagtoii.  WV  25704, 
INCO  Retirees.  331  Ijjuda  CX^ 
Huntington.  WV  257(M. 

MC  152500.  (Sub4t-28TA).  Gled  April 
27, 1982.  Applicant;  CQNTBACT 
TRANSPORTATION  SYSTEMS.  CQ, 
1 370  Ontario  St.,  aeveland.  OH  44101. 
Representative:  J.  L  Nediich  [same  as 
applicant),  Contsact:  irregulai: 


adhesives,  chemigalst  paint  increasing 
compounds,  plasticizers  and  titanium 
dioxide  between  Jersey  City  and 
Sayrevilte,.NI;  Charleston.  WV.  St. 
Louis,  MO,,  and  Newberry,  CA,  on  the 
one  hand,  and,  an  the  other,  pts  in  the 
U.S.  (except  AK  and  HI),  under 
continuing  contractus)  with  N.L. 
Chemicals,  Hightstown,  NJ,  for  270  days. 
Supporting  shipper  N.L  Chemicals.  P.O. 
Box  7TX).  Highstown  NJ  08528. 

MC  151514(;Sub-n-2TA),  filed  April 
26. 1982.  Applicant:  JOHN  V.  DONVITO. 
1001  Eynon  St.,  Sttanton.  PA  18504. 
Representative:  {oaepb  A.  Keating  Jr., 
121  S.  Main  St.,  Taytor,  PA  18517. 
Foodstvffs  and  rei'sted  products. 
between  Luzerne  and  Lackawanna 
Counties,  PA  on  the  one  hand,  and,  on 
the  other,  Albeay  County,  NY  and  the 
New  York  Commercial  Zone,  NY^  Essex 
and  HudlBOR  Counties,  NJ:  Baltimore 
County,  MD,  and  New  Ciistle  County, 
DE,  for  270  days.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper(s^  EkmaAyft^Hanoori  a  Co., 
211 7th  Ave.,  Scranton,  PA  18504;  Halem 
Hazzouri  Wholcsala  Bananas,  117  6tii 
St.,  Scranton.  PA  18504. 

MC  191886  fSub-H-lTA),  filed  April 
26, 1982.  Applicant:  LEWIS  B.  FISHER, 
d.b.a.  nSHER  TRUCKING  AND 
CARTAGE.  1343  Bbfard  Rd..  Richmond. 
VA  23235L  Representative:  Carroll  B. 
Jackson.  IfflO.  Vincemnes  Rd..  Richmond. 
VA  23229.  CoDtract  hregulac  pet  and 
animal  focdxt.  from  die  faciUties  of 
Ralston  Purina  Company  at  at  near 
Mechanicsburs  (Cumberland  CY).  PA.  to 
the  facililies  of  Ralston  Purina  Company 
at  or  near  liichmantf.  VA.  under 
continuing  eoatraGt(3)  with  Ralston 
PuriBx  Goiapanjr  af  &.  Louis.  MO.  An 
undeclyiBg^ETA  seeks  120  days 
autiioiity.  SanDorting  shipper:  Ralston 
Purina  Campaaju  Checkerboard  Square. 
St.  LoaiB.M0  8816<. 

MC  149111  (Sub-n-4TA).  filed  April 
26. 1982.  Applicant:  GENERAL 
COMMODITIES  WAREHOUSE  » 
EMSTRKUTING  CO..  INC..  1200 
Lebanon  Kd,  W-est  Miffiin.  PA  15Y22. 
Repcesentative:  Salljr  A.  Davorea  1500 
BanfclowwR  SOT  Fourth  Ave.. 
PiltskMHgh,  Wt  18222.  Contract;  irregular 
(1)  Aleohsiis  beverages,  between  pts.  in 
Bakimocff^  County.  MD,  on  the  one  hand 
and,  on  th*  alher.  pte,  in  Lebanon 
Couoty,  PA.  ttader  continuing  cQQtract(8) 
wi\h  JottephcE.  Seagram  &  Son.  Inc.,  New 
York  NY;  and  ^T^/Such  commBdities  as 
are  dealt  ia  and  distnbated  by 
whahsaie,  imtiii''  and  chain  grocery 
stores  and  food  btminess  houses, 
between  pts.  in  AlliancK,  Archibold 
B<>ai;dmaQ,.CincinBati.  Cievelaod, 
Cohinbttak  i«steri*v  Maple  Heights, 
NapoIeoaaiidYoungstownt  OK:  and 


Buffalo,  Dunkirk,  Rochester  and  Niagara 
Falls,  NY,  on  the  one  band  and  on  the 
other,  pts.  in  Allegheny  and  Biitler 
Csuaties.  PA  and  Mahoning  County. 
OH.  under  continuing  contract(s)  wath 
Giant  Eagle  Markets.  Inc.  Pittsburgh, 
PA.  for  270  days.  Supporting  shipper(s): 
Joseph  E.  Seagram  &  Sons,  Inc..  800 
Third  Ave.,  New  York.  NY  1Q022;  Giaot 
Eagle  Markets.  Inc..  101  Kappa  Dr..  RIDC 
Park.  Pittsburgh,  PA  15238. 

MC  161818  (Sub-U-ITA).  filed  April 
26. 1982.  ApplisanL  GOLLERS 
EXPRES&  ffJC  1QA56  Reading.  Ridb. 
Cincinnati,  OH  45241.  R«preflentative: 
James  DwralK  220>  W.  Bridge  St.  P.O. 
Box  97.  Dubhn.  OH  43017.  Lanunated 
products  and  moterials,  ofuipment  and 
suppMes  usedia  the  amimfactarei  sale 
and  distribution  of  lamiaattd products, 
betwaea  the  faciiitics  of  Faraiica 
Corporation,  at  or  near  Cincinnati.  OH, 
on  the  one  hand,  and,  on  the  other, 
paints  in  the.U.S.  (excspt  AK  and  HI), 
for  270  days.  Aa  onderlyiBglTA  seeks 
120  days  authoiiiy.  Supporting  shipper 
Formica  Corporation.  10136  Reading  Rd.. 
Cincinnati.  OH  452i«L 

MC  134088  (Sub-»-2TA).  filed  April 
27. 19B2.  Applicant:  LEWIS  A. 
HANNABASS.  INC.,  Route  1,  Box  886. 
Moneta,  VA  24121.  Representative: 
Terrell  C.  Clark.  P.O.  Box  25. 
Stanleytown,  VA  24168.  Contract, 
irregular:  General  commodities,  (except 
Class  A  and  B  explosives,  household 
goods  as  defined  by  the  Conrmission 
and  commodities  in  baflt)  between 
points  in  KY.  OH  NC,  TN.  VA,  and  WV 
under  continuing  contract  witfr 
Montgomery  Ward  A  Coi.  Inc.. 
Sharonvifle,  OH.  Supporting  shipper 
Montgomery  Ward  ft  Co.,  Inc.  2101  E. 
Kemper  Road.  Sharonvilte-.  OH  45265. 

MC  146407  (Sub-H-ITA).  filed  April 
27. 1982.  Applicant:  KING  CARRIAGE 
CO.,  2200  Victory  Parkway,  Cincinnati, 
OH  45206.  Representative:  Gilbert  U. 
Kaffeman.  1240  Madison  Ave.. 
Covington.  KY  41011.  General 
commodities,  between  pts.  in  Covington. 
Ludlow  and  Erlangpr,  KY.  on  the  one 
hand  and  on  t&e  other,  pts.  in  the  U.S. 
(except  AK  and  HI),  for  27tT  days. 
Applicant  intencfe  to  tack  authority  ^ 
sought  herein  with  authority  held  under 
MC  146407.  Supporting  shipper(s):  There 
are  7  supporting  shippers.  TTieir 
statements  may  be  examined  at  the  ICC 
Regional  Office.  Phi^adelphia„PA. 

MC  151787  tSub-IIr-2TAJ.  tUad  April 
30. 1982.  Applicant:  BOYOF.  POWERS 
AND  MICHAEt  J,  POWERS,  d.b.«. 
POWERS  TRUCKING  CO..  52  Market 
St.  Lock  Haven,  PA  13745. 
Representativs:  jiohn  B.  FaUartoo,  407  N. 
Front  Streat.  Harrisburg,  PA  17iet.  Eood 


Federal  Regigter  /  Vol.  47.  No.  90  /  Monday.  May  10.  1982  /  Notices 


20047 


products,  between  points  in  Clinton  and 
Bradford  Counties,  PA  on  the  one  hand, 
and,  on  the  other,  Wilmington,  DE; 
Baltimore,  MD;  Camden,  Elizabeth, 
lersey  City  and  Newark,  NJ;  and  Buffalo 
and  Rochester,  NY  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper  Velda  U  S 
Inc.,  P.O.  box  313.  McElhattan.  PA  17748. 

MC  136077  (Sub-n-6TA),  filed  April 
28, 1982.  Applicant:  REBER  CORP.,  2216 
Old  Arch  Road,  Norristown,  PA  19401. 
Representative:  Richard  L  Thurston, 
15th  Floor,  One  Franklin  Plaza. 
Philadelphia,  PA  19102.  Cement  in  bags 
and  bulk,  from  the  facilities  of  Coplay 
Cement  Co.,  in  Nazareth  [Northampton 
County),  PA  and  Egypt  (Lehigh  County). 
PA.  to  points  in  VA.  WV,  DE.  MD.  and 
DC  for  270  days.  Supporting  shipper: 
Coplay  Cement  Co.,  Nazareth.  PA  18064. 

MC  141483  (Sub-2-lTA).  filed  April  26, 
1982.  Applicant:  VALCON  PACKAGE 
DELIVERY.  INC.,  3840  West  St. 
Landover,  MD  20785  Representative: 
Gerald  K.  Gimmel  Suite  200.  444  N. 
Frederick  Ave.,  Gaithersburg,  MD  20877. 
Contract;  Irregular:  Such  commodities 
as  are  dealt  in,  sold  by,  or  used  by 
manufacturers  of  cosmetics  and 
personal  grooming  aids,  from 
Hagerstown  and  Cumberland.  MD.  to 
points  in  Allegany.  Garrett  and 
Washington  Cointies,  MD,  Frederick 
County,  VA,  and  points  in  WV  under 
contract  with  Avon  Products,  Inc..  for 
270  days  Underlying  ETA  seeks  120 
days  authority.  Supporting  shipper: 
Avon  ft-oducts.  Inc.,  Ogeltown  Rd., 
Newark,  DE  19711. 

The  following  applications  were  filed 
in  Region  3.  Send  protests  to:  ICC, 
Regional  Authority  Center,  Room  300. 
1776  Peachtree  Street.  N£.,  Atlanta.  GA 
30309. 

MC  145637  (Sub-3-6TA),  filed  April  29. 
1982.  AppUcant:  B&B  EXPRESS.  INC.. 
P.O.  Box  5552.  Station  B.  Greenville.  SC 
29606.  Representative:  Henry  E.  Seaton. 
1024  Pennsylvania  Bldg..  425  13th  St.. 
N.W.,  Washington,  DC  20004.  Plastic 
film,  sheeting  and  tape,  materials, 
supplies  and  equipment  used  in  the 
manufacture,  sale  and  distribution  of 
same,  between  Florence  County,  SC,  on 
the  one  hand,  and.  on  the  other,  points 
in  CA.  Supporting  shipper(s):  E.  I. 
DuPont  De  Nemours  ft  Co.,  Inc..  1007 
Market  St.,  Wihnington,  DE  19398. 

MC  157925  {Sub-3-2TA),  filed  April  29, 
1982.  Applicant:  DANNY  GOUGE  d.b.a. 
GOUGE  TRUCKING  COMPANY,  Route 
1,  Box  34,  Greenmoimtain.  NC  28740. 
Representative:  Eric  Meierhoefer,  Suite 
1000, 1029  Vermont  Avenue,  N.W.. 
Washington,  DC  20005.  Olivine. 
between  points  in  Yancey  County.  NC, 
on  the  one  hand,  and,  on  the  other. 


points  in  the  U.S.  in  and  east  of  TX.  OK, 
KS,  NE.  SD.  and  ND.  Supporting  shipper 
International  Minerals  and  Chemicals 
Corporatioa  421  East  Hawley  Street. 
Mundelein,  IL  60060. 

MC  161232  (Sub-3-lTA),  filed  April  28, 
1982.  Applicant:  ROMANS 
TRANSPORTATION,  INC.,  3101  Dixie 
Highway.  Louisville,  KY  40216. 
Representative:  Cecil  Romans  (same 
address  as  applicant).  General 
commodities  (except  classes  A  andB 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
AL,  AR.  DE.  GA,  EL.  IN,  lA.  KS,  KY.  LA, 
MD.  MI.  MN,  MO,  MS.  NE.  NJ,  NY.  NC. 
OH,  OK.  PA.  TN.  TX.  VA.  WV.  and  WL 
There  are  five  (5)  supporting  shipper 
statements  attadied  to  this  application 
which  may  be  reviewed  at  the  Regional 
ICC  office  in  Atlanta,  GA. 

The  following  protests  were  filed  in 
Region  4.  Send  protests  to:  Interstate 
Commerce  Commission,  Complaint  and 
Authority  Branch,  P.O.  Box  2980, 
Chicago,  IL  60604. 

MC  113855  (Sub-4-4TA).  filed  April  27, 
1982.  Applicant  INTERNATIONAL 
TRANSPORT.  INC..  2450  Marion  Road 
SE..  Rochester,  MN  55901. 
Representative:  Thomas  J.  Van  Osdel  15 
Broadway— Suite  502.  Fargo.  ND  56102. 
Contract.  Irregular.  General 
commodities  (except  household  goods, 
commodities  in  bulk  and  classes  A  and 
B  explosives),  between  points  in  the 
U.S..  under  a  continuing  contract(s]  with 
United  Air  Lines.  Inc.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper  United  Air  Lines. 
Inc.,  P.O.  Box  66100,  Chicago,  EL  60666. 

MC  115651  (Sub-4-15).  filed  April  26, 
1982.  Applicant:  KANEY 
TRANSPORTATION.  INC..  7222 
Cunningham  Road— P.O.  Box  39, 
Rockford,  IL  61105.  Representative:  R.  D. 
Higgins  (same  as  applicant).  Liquified 
petroleum  gas  in  bulk,  in  tank  vehicles, 
from  points  in  the  state  of  Wl.  to  points 
in  the  state  of  MI.  Supporting  shipper 
Universal  Energy  Corporation,  1301  East 
Main  Street  Waukesha,  WI 53186. 

MC  123499  (Sub-4-lTA),  filed  April  23, 
1982.  Applicant:  LOWELL  L  TREFFERT. 
INC..  3323  Rodney  Une,  Racine.  WI 
53406.  Representative:  Richard  C. 
Alexander,  710  North  Plankinton 
Avenue,  Milwaukee,  Wl  53203,  (414) 
273-7410.  Malt  beverages,  from 
Memphis,  TN,  to  Racine,  WI,  and  return 
of  empty  containers  from  Racine,  WI,  to 
Memphis.  TTM.  An  underiying  ETA  seeks 
120  days  authority.  Supporting  shipper 
Rapids  Beer  Distributors,  Inc.,  2924 
Rapids  Dr.,  Racine,  WI  53404. 

MC  140276  (Sub-4-5TA),  filed  April  26, 
1982.  Applicant  LARRY  SCHEFUS 


TRUCKING,  INC..  Route  1.  Box  202. 
Redwood  Falls.  MN  56283. 
Representative:  William  J.  Gambucci. 
525  Lumber  Exchange  Bldg.. 
Minneapolis,  MN  55402.  Steel  Tubing, 
from  Chicago,  IL.  Detroit  ML  Cleveland. 
OH,  Birmingham,  AL,  Tampa,  FL, 
Memphis,  TN  and  Baltimore,  MD  to 
points  in  the  U.S.  in  and  east  of  TX,  OK, 
KS,  NE,  SD  and  ND.  Restriction: 
Restricted  to  traffic  for  the  account  of 
Metal  Specialists  International  Ina, 
Palm  Harbor,  FL  Supporting  shipper 
Metal  Specialists  International,  Ina, 
1114  Florida  Ave.,  Suite  C  Palm  Harbor 
FL  33563. 

MC  141361  (Sub-l-TA).  filed  April  26. 
1982.  Applicant  LONSBERG 
TRUCKING  AND  MATERIALS.  INC, 
545  Broadway,  Platteville,  WI  538ia 
Representative:  A.  R.  Hanson.  Atty.. 
2105  Madison  Street  Madison,  WI 
53711.  Fertilizer,  in  bags,  in  bulk  and 
liquid  fit)m  Dubuque,  lA  and  East 
Dubuque.  IL,  including  their  respective 
commercial  zones,  to  points  in  Grtrnt 
Iowa  and  Lafayette  Counties.  WL  There 
are  seven  supporting  shippers. 

MC  143885  (Sub-*-2TA).  filed  April  1, 
1982.  Applicant  HARLAND  A. 
WILCOX,  and  LEROY  H.  WILCOX, 
d.b.a.  WILCOX  TRUCKING.  206  Charle* 
St..  Elk  Rapids.  MI.  49629. 
Representative:  Rick  A.  Rude.  Esq..  Suite 
611 1730  Rhode  Island  Ave..  N.W, 
Washington,  D.C.  20036.  Canned  goods, 
and  Materials,  Equipment  and  Supplies 
used  in  the  manufacture  of  such 
commodities,  between  Elk  Rapids,  East 
Jordan,  and  Traverse  City,  Ml.,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK.  and  HI).  Supporting 
shippers:  Traverse  City  Canning  Co., 
3710  Cass  Road.,  Traverse  City,  MI. 
49684;  Sherman  Canning  Company,  P.O. 
Box  R,  East  Jordan,  MI  49727;  and  Elk 
Rapids  Packing  Co^  P.O.  Box  128,  Elk 
Rapids,  MI  49629. 

MC  145807  (Sub-4-4TA),  filed  April  28. 
1982.  Applicant:  DERBY  TRANSPORT, 
INC.,  609  First  Ave.,  N..  Box  695. 
Weybum.  Saskatchewan,  Canada 
S4H1P1.  Representative:  William  J. 
Gambucci,  525  Lumber  Exchange  Bldg., 
Minneapohs,  MN  55402.  Weed  killer  (in 
bags),  between  ports  of  entry  on  the 
International  Boundary  Line  between 
the  U.S.  and  Canada  located  at  points  in 
ND,  on  the  one  hand,  and,  on  the  other, 
points  in  ND.  Supporting  shipper  G  ft  R 
Trucking,  Ltd.,  #6  Robertson  Bay, 
Regina,  Saskatchewan,  Canada  S4R6H4. 

MC  149094  (Sub-4-2TA),  filed  April  23. 
1982.  Applicant  JAMES  PRINCL  d.b.a., 
JAMES  PRINCL  TRUCKING,  1641 
Carole  Lane,  Green  Bay,  WI  54303. 
Representative:  Richard  A.  Westley. 
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Attorney,  4506  Regeirt  Street.  Saite  lOa 
Madison,  Wisconsin  53705.  Crude 
Asphalt,  in  bulk,  in  tank  vehicles  from 
the  facilities  of  Koeh  Asphalt  Company 
at  or  near  Chicago,  IL  to  Oak  Creek.  WL 
Supporting  shipper  Koch  Asphalt 
Company.  6866  Seuth  10th  Street.  Oak 
Creek.  Wl  53154. 

MC 154127  (Sub-4-8TAJ.  filed  April  26. 
1982.  Applicant:  A.  LUURTSEMA 
PRODUCE,  INC.,  5367  School  St,  P.O. 
Box  67..Hud8Qnvilk,  Ml  4g42& 
Represenfative:  Michael  D.  McCarmick, 
SCOPEUnS  &  GARVIN.  1301 
Merchants  Plaza,  Indianapolis,  IN  46204. 
Contact,  irregular,  Food  and  related 
products  (canned  or  preserved 
foodstuffs).  From  Kent  City,  Ml  to  points 
in  IL,  IN,  KY.  OH,  and  Wl  under  a 
continuing  contract  or  contracts  with 
National  Fruit  Products.  Inc.. 
Winchester,  VA.  An  imderlying  ETA 
seeks  up  to  120  days  of  operating 
authority.  Supporting  shipper  National 
Fruit  Products,  Inc.,  550  Fairmont 
Avenue,  Winchester.  VA  22801. 

MC  155021  (Sub-4-2TA),  filed  April  27, 
1982.  Applicant:  ECONEXPRESS 
INCORPORATED.  618  South  West  St., 
Wheaton,  IL  60187.  Applicant's 
Representative:  Abraham  A.  Diamond, 
29  South  La  Salfe  St..  Chicago.  IL  60603. 
Contract  irregular  Genera/ 
Commodities  (except  Classes  A  &  B 
Explosives,  commodities  in  bulk,  and 
household  goods,  as  defined  by  the 
ICC]:  between  points  in  IL,  IN.  L^,  KY, 
MI,  MN,  MO,  OH,  and  WI,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.,  under  continuing  contracts  with 
Capitol  Mfg.  C«.,  Paygo  Beverages,  Inc., 
Great  Lakes  Terminal  A  Transport,  and 
Pwex  Industrits,  Inc.  Supporting 
shippers  Capitol  Mfg.  Ca.  753  W. 
Fulton,  Coliunbus,  OH  43816;  Faygo 
Beverages,  Inc.,  3579  Gratiot  Avenue, 
Detroit  Ml  482S2;  Great  Lake?  Terminal 
&  Transport,  1750  N.  Kingsbury  Sk, 
Chicago.  IL  60614:  and  Purex  bidustries, 
Inc.  6120  N  Detroit  Ave.,  Toledo.  OH 
43612. 

MC  155taft(Sob-4-2rA),  filed  April  2a 
1982.  Applicant:  RED  TRAIL 
TRANSPCWT.  INC.,  Box  9»7,  Beach,  ND 

58621.  Representative:  Charles  E. 
Johnson.  Box  2056.  Bismarck,  ND  58502. 
Mercer  commodities  (except 
commodities  in  bulk),  between  points  in 
ND,  SD,  VfT,  and  WY.  ETA  seeks  120 
days  authority.  Supporting  shippers:  AL 
Acquitane,  Route  2,  Box  88,  Beifield.  ND 

58622,  ]«ny  Chambers  Division,  Box  245, 
Beifield',  h&>  58022. 

MC  15735  (Sub4-13TA).  filed  April  27, 
1982.  Applicant:  ALLIED  VAN  LINES. 
INC.,  2120' S.  25th  Ave,  Broadview,  H. 
60153.  Representative:  EUckard  V. 
Merrill,  P.O.  Bex  4403,  Chicago.  IL  606da 


Contact  irregular.  Houeehold  goods 
between  points  in  the  U.S.  (except  AK 
and  HI)  under  a  cootiauing  contract 
with  Asseciates  Coeporation  of  North 
America.  Supporting  shipper:  Associates 
Corporation  of  Noirth  America,  Dallas, 
TX  75222. 

MC  161285  (S«b-4-lTA).  filed  April  28. 
1982.  Appfcanfc  H.  B.  G.  TRUCKING 
CO..  24105  Pierce.  Southfield,  MI  48075. 
Representative:  Henry  B.  Gavins  (same 
as  above).  Contract  irregular  Couplings 
and  oil  well  parts  between  Detroit.  MI 
and  points  in  OH,  IN,  IL.  KY,  TN,  MS. 
LA.  AR,  and  TX  Supporting  shipper 
Chpper  Intemational  Corp.,  8651  E.  7 
Mile,  Detroit.  MI  48234. 

MC  181650  tSiib-*-lTA),  filed  April  23, 
1982.  Applicant  G  &  S  TRUCKING.  3117 
Columbus  Ave.  Sa.  Minneapolis,  MN 
55407.  Representative:  James  F.  Crosby, 
Associates,  7363  Pacific  St.,  Suite  210B; 
Omaha,  NE  68114.  Machinery, 
equipment,  materials  and  supplies  used 
in,  or  in  connection  with,  the  discovery, 
development,  production,  refining, 
manufacturing,  processing,  storage, 
transmission,  and  cBstribution  of  natural 
gas  and  petroleum  and  their  products 
and  by-products,  between  Natrona, 
Campbell,  and  Converse  Counties. 
Wyoming  on  the  one  hand,  and,  on  the 
other,  points  fn  TX  and  OK.  An 
underlying  ETA  seeks  120  day  authority. 
Supporting  shipper  Sivalls  Tanks,  Inc., 
P.O.  Box  5456,  Casper,  WY  82604. 

MC  161696  (Sub-4-lTA).  filed  April  27. 
1982.  Applicant  MARATHON 
TRANSPORT  INC.  3977  County  Hwy.  ]„ 
Schofield;  WL  544^.  Representative: 
Odin  Hanseo.  90&7tb  St.,  Wausau.  WI. 
54401.  Contract  earrier  irregular: 
General  commodities  (except  class  A  & 
B  explosives}  between  points  in  the  U.S., 
uader  coatiauing  contract  with 
Marathon  kitermodal  Shippers 
Association  iQc  Supporting  shipper. 
Marathon  Inteimodal  Shippers 
Association.  Inc.  3877  County  Hwy.  J., 
Schofield.  WL  £4476. 

MC  MOZTB  (Sub-4-eTA),  filed  ^ril  29. 
Iflea.  Applicant:  LARRY  SCHEFUS 
TRUCKB4G.  INC.,  Route  1,  Box  202. 
Redwood  Palls,  MN  56283. 
Representative:  William ).  Gcunbucci, 
525  Lumber  Excbonfe  Bldg,. 
Minneafiolts.  MN  5540Z  Contract 
irregular:  Farm  equipment  and 
machinery,  from  Clay  Center.  KS, 
Shelbyvilie;  Valparaiso  and 
Indianapolie,  IN  and  Chicago*  IL,  to 
Redwood  Falls  and  Moorhead,  MN  for 
the  accoont  of  Wood  and  Conn,  Inc., 
Redwood  FaQs,  MN.  Supporting  shipper. 
Wood  and  Cona.  lac.  Hwy.  19  and  71 
East,  Box  187,  Redwood  Falls,  MN  56283. 


MC  142801  (Sub-4-lTA).  filed  April  28. 
1882.  Applicant:  CECO  TRANSPORT, 
INC..  1400  KeasmgtQD  Road.  Oak  Brook, 
IL  60521.  Applicant's  Representative: 
Daniel  C.  Sullivan,  Sulbvan  & 
Associates,  Ltd..  180  N.  Michigan 
Avenue,  Suite  170a  Chicago.  IL  60601. 
Such  commodities  as  are  dealt  in  or 
otitized  by  raaaofactiirers  of  mobile 
homes,  between  Pulaski  Co.,  AR.  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI).Supporting 
shipper  Elixir  Ihdustries.  10001  Colonel 
Glen  Rd..  P.O.  Box  5420,  Uttle  Rock,  AR 
72215. 

MC  154258  (Sub-4-lTA).  filed  April  26. 
1982.  Applicant:  G.  L.  WASKO  AND 
SONS,  Stevensville.  MI  49127. 
Applicant's  Representative:  Paul  M. 
Ross.  Attorney.  3104  S.  Cedar  Street, 
Lansing.  MI  48910.  (517)  394-4220. 
Contract  irregular.  Transporting /oo(/ 
and  related  products  between  Eau 
Claire,  ML  and  points  in  IL,  IN,  MN.  WL 
MO.  and  OH,  on  the  one  hand,  and,  on 
the  other,  between  points  in  the  United 
States  under  continuing  contract  with 
Fruit  Hill,  Inc.,  of  Eau  Qaire,  MI.  An 
underlying  ETA  seeks  90  day  authority. 
Supporting  shipper:  Fruit  HilL  Inc.  Old 
Pipestone  Road,  Eau  Claire,  MI 

MC  159008  (Sub-4-2TA),  filed  April  28, 
1982.  Apphcant:  NORTHERN 
CARRIERS.  INC,  3814 11th  St., 
Rockford,  IL  61110.  Representative: 
William  D.  Brejcha,  180  N.  Michigan 
Avenue.  Suite  1700,  Chicago,  IL  60601. 
Contract;  Irregular:  Such  commodities 
as  are  dealt  in,  used  by  or  distributed  by 
manufactarers  of  paint  and  paint 
products,  between  points  in  the  U.S. 
(except  AK  and  HI)  under  continuing 
contractfs)  witit  Valspar  Corporation. 
Supporting  shipper:  Valspar 
Corporation,  1101  S.  Third  St, 
Minneapolis,  MN  55415. 

MC  181673  (Sub-4-lTA),  filed  April  28. 
1982.  Appficant:  RAILHEAD  CARTAGE. 
INC..  10742  South  Western  Ave.. 
Chicago.  IL  60643.  Representative: 
Anthony  E.  Young,  29  South  LaSalle  St., 
Suite  350,  Chicagoi,  IL  60643.  General 
commodities  (except  Classes  A  &  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  Chicago, 
IL  and  its  commercial  zone,  on  the  one 
hand,  and,  on  the  other,  points  in  IL,  IN. 
L\,  MI.  MN,  MO.  OH,  and  WI. 
Supporting  shippers:  Acme  Fast  Freight. 
Inc.,  2641  South  Leavitt  Averuie, 
Chicago,  IL  60606;  Maytag  Company, 
Newton,  LA  50208;  Transamerica 
Transportation  Services,  1800  West  43rd 
Street  Chicaga  IL  60604:  and 
Traoepoctatran  Rail  Services.  3750  West 
47th  Street.  Chicago.  IL  60632. 
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MC 161674  (Sub-4-lTA).  filed  April  28. 
1982.  Applieant  B  KOSZYLKO  d.b.a.. 
B  &  K  TRUCKING.  5144  W.  B3rd  St. 
Burbank,  IL  80459.  Representative  Bob 
Koszylko.  3112  W.  40th  St..  Chicago.  IL 
60632.  General  Commodities  (except 
Classes  A  &  B  explosives,  commodities 
in  bulk  and  those  requiring  special 
equipment],  between  Chicago,  IL  and  its 
Commercial  Zone,  on  the  one  hand,  and, 
on  the  other,  points  in  IL,  IN,  Wl.  lA, 
and  MI.  Supporting  shipper  C.S.  Greene 
and  Company,  Inc.-Ill  Corp.,  2803 
Butterfield  Road.  Oak  Brook.  IL  60521. 

The  following  applications  were  filed 
in  Region  5.  Send  protests  to:  Consumer 
Assistance  Center,  Interstate  Commerce 
Commission.  Post  Office  Box  17150,  Fort 
Worth.  TX  76102. 

MC  16334  (Sub-5-6TA).  filed  April  26. 
1982.  Applicant  DEBRICK  TRUCK  LINE 
COMPANY.  P.O.  Box  421.  Paola.  KS 
66071.  Representative:  John  T.  Pruitt, 
9832  Conoell  Overland  Park.  KS  66212. 
Food  and  related  products  between 
points  in  Marshall  County.  MS:  Ontario 
County,  NY;  and  San  Bernardino 
County,  CA,  on  the  one  hand,  and,  on 
the  other,  points  in  the  US  (except  AK 
and  HI].  Supporting  shipper  Master  of 
Mixes,  Inc.,  8717  W.  110th  Street, 
Corporate  Woods  14,  Overland  Park.  KS 
66212. 

MC  26825  (Sub-S-26TA).  filed  April  26. 
1982.  Applicant:  ANDREWS  VAN 
LINES,  INC.,  P.O.  Box  1609.  Norfolk,  NE 
68701.  Representative:  Jack  L  Shuhz. 
P.O.  Box  82028,  Lincoln,  NE  68501. 
Lubricating  oil  (except  in  buBi)  between 
pts  in  Union  County,  N],  on  the  one 
hand,  and,  on  the  other,  pts  in  the  U.S. 
Supporting  shipper  Borne  Chemical 
Company,  Inc.,  632  South  Front  Street 
P.O.  Box  256,  Elizabeth.  NJ  07207. 

MC  86539  {Sub-5-lTA),  filed  April  26. 
1982.  Applicant:  HIPKE  TRUCKING. 
INC..  Route  5.  Atkinson,  NE  68713. 
Representative:  Bradford  E.  Kistler.  P.O. 
Box  82028,  Lincohx.  NE  68501.  Fertilizer. 
(1)  from  Lea  and  Eddy  Counties.  NM  to 
pts  in  NE;  and  (2]  from  Caribou  County, 
ID  to  pts  in  LA.  NE  and  SD.  Supporting 
shipper  O'Neill  FertiUzer,  Inc.,  O'Neill 
NE  68763;  Beker  Industries,  Inc.,  Conda, 
ID  83230;  Tilden  Fertilizer,  Inc.. 
Crookston.  NE  69212;  and  Ag-Supply 
Center.  lac.  Petersburg.  NE  68652. 

MC  129222  (Sub-5-2TA).  filed  April  26, 
1982.  Applicant  FORD  TRUCK  LINE, 
INC.,  South  Lynn  Street,  Tipton.  L\ 
52772.  Representative:  James  M.  Hodge. 
3730  Ing^voll  Avenue.  Des  Moines.  lA 
50312.  Liquid  nitrogen  fertilizer  solution, 
in  bulk,  (1)  From  East  Dubuque,  IL  to  pts 
in  lA  and  WI;  and  (2]  From  Hampton.  lA 
to  pts  in  MN.  Supporting  8hipper(8): 
Twin-State  Engineering  &  Chemical  Co^ 


341  East  Kimberly  Road,  Davenport,  LA 
52807. 

MC  133035  (Sub-5-lTA),  filed  April  2a 
1982.  Applicant  DILTS  TRUCKING, 
INC.,  P.O.  Box  156,  Crescent,  lA  51526. 
Representative:  Donald  L  Stem.  Suite 
610.  7171  Mercy  Road,  Omaha,  NE 
68106.  Fertilizers,  in  bulk,  from  Sugar 
Creek,  MO  to  pts  in  KS.  NE,  and  L\. 
Supporting  shipper  Chevron  Chemical 
Company,  P.O.  Box  282,  Fort  Madison. 
LA  52627. 

MC  135693  (Sub-5-lTA).  filed  April  26. 
1982.  Applicant  SOUTHERN  CEMENT 
TRANSPORT,  INC.,  P.O.  Box  98, 
Saratoga,  AR  71859.  Representative:  M. 
J.  Lucy,  No.  2  Cement  Road,  Saratoga, 
AR  71859.  Contract  Irregular.  CEMENT, 
in  bulk  and  in  packages,  from  Okay 
Jimction,  AR  to  points  in  MO. 
Supporting  shipper  Ideal  Basic 
Industries,  Inc.,  Cement  Division,  P.O. 
Box  8789,  Denver,  CO. 

MC  146787  (Sub-S-ITA],  filed  April  26, 
1982.  Applicant  DEAN  ALBAUGH  & 
MICKEY  ALBAUGH,  d.b.a.  ALBAUGH 
FARMS,  R.R.  #2,  Ankeny,  L\  50021. 
Representative:  Thomas  E.  Leahy,  Jr., 
1980  Financial  Center,  Des  Moines,  LA 
50309.  Building  materials  between  Kane 
County,  IL  on  the  one  hand,  and.  on  the 
other,  pts  in  LA  and  NE.  Supporting 
shipper  Contractors  Steel  Corp..  Des 
Moines.  LA. 

MC  147196  (Sub-5-48TA),  filed  April 
27. 1982.  Applicant  ECONOMY 
TRANSPORT.  INC.,  P.O.  Box  10686, 
Jefferson,  LA  ^0181-0686. 
Representative:  Martin  White,  P.O.  Box 
5387,  Richardson,  TX  75080.  Paper  and 
Paper  products.  Copy  machines  noi  and 
copy  machine  parts  between  OK,  TX, 
and  AR  on  the  one  hand,  and  AR,  CA, 
CO,  GA.  IL,  KS.  LA,  MS,  MO,  NM  OK, 
TN,  and  TX  on  the  other.  Supporting 
shipper  Xerox  Corp.  2810  Ave  E  East 
Arlington.  TX. 

MC  147538  (Sub-5-16TA).  filed  April 
26. 1982.  Applicant  D.L  SITTON 
MOTOR  LINES,  INC..  P.O.  Box  1567, 
Joplin,  MO  64801.  Representative: 
Wilbum  L  Williamson,  Suite  107,  50 
Classen  Center.  5101  North  Classen 
Boulevard,  Oklahoma  City,  OK  73118. 
Metal  building  materials  and  materials, 
equipment  and  supplies  used  in  the 
manufacture  thereof  between  points  in 
Jasper  County,  MO,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI).  Supporting 
shipper(8):  Appleton  Sup[^y  Co  South 
Inc,  3602  East  20th  Street  Joplin,  MO 
68401. 

MC  150534  (Sub-5-3TA).  filed  April  28, 
1982.  Applicant  ENERGY  SALES.  INC., 
P.O.  Box  128,  Cabool  MO  65669. 
Representative:  David  Montgomery 


(same  address  as  applicant).  Petroleum 
and  petroleum  products  (1)  from  Cicero 
and  Wood  River,  IL  to  points  in  MO.  (2) 
from  Lawrenceville  and  Pekin,  IL  to 
points  in  KS,  MO,  and  OK,  and  (3)  from 
Memphis,  TN  to  points  in  MO,  and 
ashpalt  and  asphalt  products  from 
Wood  River,  IL,  and  Memphis,  TN,  to 
Cabool,  MO.  Supporting  shipper  (1) 
Hugh  Dennis  Grease  &  Oil  Co.,  1101  E. 
Tampa,  Springfield,  MO  65801;  (2) 
Southern  Missouri  Oil  Company.  Inc., 
Hwy  181  South.  CabooL  MO  65689;  and 
(3)  Southern  States  Asphalt  Company, 
1003  Ashland  Dr..  P.O.  Box  14.  Cameron. 
MO  64429. 

MC  151178  (Sub-5-2TA).  filed  April  26. 
1982.  Apphcant:  DIXON  FARM  SUPPLY. 
102  S.W.  A  St..  Stigler.  OK  74462. 
Representative:  Kenneth  Dixon  (same  as 
applicant).  Contract  Irregular.  Coal  in 
Bulk  from  points  in  Haskell  County.  OK 
and  LeFlore  County.  OK  to  Howe.  OK 
for  furtherance  by  interstate  rail  carrier. 
Supporting  shipper  K  &  R  Coal 
Company.  Box  58S,  Stigler.  OK  74462. 

MC  151368  (Sub-5-3TA),  filed  April  28, 
1982.  Apphcant:  KOCH  TRUCK  LINE, 
INC.,  619  Iowa.  Sabetha.  KS  666534. 
Representative:  Eugene  W.  Hiatt  207 
Casson  Building,  603  Topeka  Boulevard. 
Topeka,  KS  6603.  Agricultural 
machinery,  parts,  supplies  and  steel 
products  between  all  points  in  KS,  NE 
and  MO  west  of  Hwy  63  on  the  one 
hand  and,  on  the  other,  points  in  IL,  IN. 
L\,  NM,  ND,  SD,  CO.  OK  and  TX. 
Supporting  shipper  TravAltmg,  Inc., 
Blue  Rapids.  KS  66411;  Linn  Enterprises, 
Inc..  Unn.  KS  66953;  Plymouth 
Manufacturing,  Inc.,  Pljmiouth,  NE  68424. 

MC  152277  (Sub-5-6TA).  filed  April  27. 
1982.  Apphcant  LONG  MILE  RUBBER 
COMPANY.  6820  Forest  Park,  Exchange 
Paric.  Dallas.  TX  75245.  Representative: 
D.  Paul  Stafford.  P.O.  Box  45538.  Dallas. 
TX  75245.  Food  and  related  products 
from  Salem,  Eugene  and  Medford  OR 
and  Lynden.  WA  to  points  in  TX.  OK. 
AR,  GA,  AL,  LA,  MS.  CO.  TN,  SC  and 
NC.  Supporting  shipper(s):  Agripac.  Inc. 
325  Pattersoa  Salem,  Oregon  97304. 

MC  152959  (Sub-5-13TA),  filed  April 
26. 1982.  Applicant  MOBILE  EXPRESS. 
INC..  P.O.  Box  8167,  Longview,  TX 
75067.  Representative:  William 
Sheridan,  P.O.  Drawer  5048,  Irving,  TX 
75062.  Contract  Irregular,  Trailer  or 
Trailer  Chassis  and/or  Parts  Thereof 
between  points  in  the  United  States. 
Under  continuous  contract(s]  with  The 
Heil  Company  of  Lancaster,  PA;  ARCO 
Trailer  Company  of  Springfield.  MO. 

MC  153025  (Sub-5-3TA).  filed  April  26, 
1982.  Apphcant  FLANCO 
TRANSPORTA-nON,  INC  104 
Thompson  Avenue,  Corsicana.  TX 
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75110.  Representative:  William 
Sheridan,  P.O.  Drawer  5049,  Irving,  TX 
75062.  Such  articles  as  are  dealt  in  by 
manufacturers  or  distributors  of 
machinery,  farm  equipment,  metal 
products  and  oilfield  materials, 
equipment  or  supplies  between  TX  on 
the  one  hand,  and,  on  the  other,  points 
in  the  U.S.  Supporting  shipper(s):  There 
are  five  (5)  supporting  shippers  to  this 
application. 

MC 157957  (Sub-5-2TA),  filed  April  26. 
1982.  Applicant:  LORAS  KALB,  904 
Monticello  Drive.  Dubuque,  lA  52001. 
Representative:  Carl  E.  Munson,  P.O. 
Box  796,  Dubuque,  lA  52001.  Contract; 
Irregular.  Coal  and  coal  products,  fi"om 
pts  in  Dubuque  County.  LA,  to  pts  in 
Richland  County,  WI.  Supporting 
shipper  ContiCarriers  &  Terminals  Inc., 
1050  Kerper  Blvd.,  Dubuque,  lA  52001. 

MC  158959  (Sub-5-2TA),  filed  April  26, 
1982.  Applicant:  RINEHART'S  MEAT 
PROCESSING,  INC.,  SR  2,  Hollywood 
Hills.  Branson,  MO  65616. 
Representative:  Charles  J.  Fain,  333 
Madison  Street  Jefferson  City,  MO 
65101.  Contract;  Irreguleir.  Food  and 
related  products  fi-om  Branson,  MO 
between  points  in  AR.  OK,  KS,  NE,  MO. 
LA,  TN,  IL  and  MS.  Supporting  shippers: 
Ozark  Food  Sales,  Springfield,  MO  65602 
Consumer's  Market.  Inc..  Springfield, 
MO  65804. 

MC  159155  (Sub-5-3TA),  filed  April  27, 
1982.  Applicant:  PULLEN  BROS..  INC.. 
Rt.  4,  Box  6H.  Sikeston,  MO  63801. 
Representative:  Harry  F.  Horak,  Suite 
115,  5001  Brentwood  Stair  Rd..  Fort 
Worth,  TX  76112.  Frozen  confections, 
between  Mississippi  county,  MO,  on  the 
one  hand,  and,  on  the  other,  in  the  U.S. 
(except  AK  and  HI].  Supporting  shipper: 
Gold  Bond  Ice  Cream  Co.,  Inc.,  808 
Packerland  Dr.,  Green  Bay  WI  54303. 

MC  160592  (Sub-5-3TA),  filed  AprU  26, 
1982.  Applicant:  BACK  TRUCKING  CO., 
P.O.  Box  293,  Denison,  lA  51442. 
Representative:  D.  Douglas  Titus.  340 
Insurance  Exchange  Building,  Sioux 
City,  LA  51101.  Contract  irregular  meat, 
meat  products,  meat  byproducts  and 
articles  and  supplies  used  or  distributed 
by  meat  packinghouses,  between 
Cherokee,  Denison,  Des  Moines,  Fort 
Dodge,  and  Iowa  Falls,  LA  and  Crete, 
Lincoln,  and  Omaha  NE,  on  the  one 
hand,  and,  pts  in  the  U.S.  except  AK  and 
HI.  on  the  other.  Supporting  shipper 
Farmland  Foods  INC.,  P.O.  Box  403, 
Denison,  lA  51442. 

MC  161452  (Sub-5-2TA),  filed  April  26, 
1982.  Applicant:  COWBOY 
TRANSPORTATION  CO.,  401  East  6th 
Street,  P.O.  Box  215,  Stillwater,  OK 
74076.  Representative:  William  P. 
Parker,  P.O.  Box  54657,  Oklahoma  City, 
OK  73154-  Paper  and  paper  products, 


between  the  facilities  of  Fort  Howard 
Paper  Company  at  or  near  Green  Bay. 
WI  and  Muskogee,  OK,  on  the  one  hand, 
and.  on  the  other,  points  in  AZ.  CO,  KS. 
MO,  NE.  NM,  OK.  UT,  WI,  and  WY. 
Supporting  shipper  Fort  Howard  Paper 
Company,  1919  S.  Broadway.  Green  Bay, 
WI  54305. 

MC  161664  (Sub-5-lTA).  filed  April  26, 
1982.  AppUcant:  DISTRIBUTION 
SERVICE  CORPORATION,  P.O.  Box 
65093.  Des  Moines,  lA  50322. 
Representative:  William  L.  Fairbank, 
2400  Financial  Center,  Des  Moines,  lA 
50309.  Carpet  from  Des  Moines,  LA  to  pts 
in  lA,  IL.  NE,  SD.  MN,  and  MO. 
Supporting  shipper  Hawkeye  Carpet 
Association,  Inc.,  P.O.  Box  3602,  Des 
Moines.  LA  50322. 

MC  161666  (Sub-5-lTA),  filed  April  26, 
1982.  Applicant:  TOMMY  DAVIDSON, 
INC.,  Hwy  7  South,  Russellville,  AR 
72801.  Representative:  James  K.  Young, 
P.O.  Box  761,  Russellville,  AR  72801. 
Contract,  Irregular.  Breading,  flour,  food 
and  related  products  from  Chicago,  IL 
and  Ponchatoula,  LA  to  Russellville,  AR 
under  continuing  contract  with  Valmac 
Industries  (Tasty  Bird),  P.O.  Box  847. 
Russellville,  AR  72801. 

MC  9644  (Sub-5-4TA),  filed  April  29, 
1982.  Applicant:  HAYES  TRUCK  LINE, 
INC..  P.O.  Box  4018,  Kansas  City,  MO 
64101.  Representative:  Larry  D.  Knox, 
600  Hubbell  Building,  Des  Moines,  LA 
50309.  Transportation  equipment, 
between  Shenandoah,  LA,  and  Kansas 
City,  MO.  Supporting  shipper:  Kenworth 
Truck  Company,  5300  Kenworth  Road, 
Kansas  City,  MO  64120. 

MC  61396  (Sub-5-22TA).  filed  April  28, 
1982.  Applicant:  HERMAN  BROS..  INC., 
P.O.  Box  189,  Omaha,  NE  68101. 
Representative:  Jack  L  Shultz,  P.O.  Box 
82028,  Lincoln.  NE  68501.  Cement,  in  bag 
and  in  bulk,  between  pts  in  Forsyth  and 
Durham  Counties,  NC,  on  the  one  hand, 
and,  on  the  other,  in  VA,  TN,  and  WV. 
Supporting  shipper:  Santee  Portland 
Cement  Corporation,  a  subsidiary  of 
Dundee  Cement  Company,  One  Windsor 
Point  Road,  Columbia,  SC  29206. 

MC  128087  (Sub-5-3TA),  filed  April  30. 
1982.  Applicant:  JOHN  N.  JOHN  ffl, 
INC.,  P.O.  Box  921.  Crowley,  LA  70526. 
Representative:  William  M.  John  (same 
as  above).  Liquid  Amorphous 
Polypropylene  from  Lake  Charles  LA  to 
Cleveland  OH.  Applicant  intends  to 
tack.  Supporting  shipper:  Hercules  Inc.. 
Lake  Charles.  LA. 

MC  146055  (Sub-5-16TA),  filed  April 
30, 1982.  Applicant:  DOUBLE  "S" 
TRUCKUNE.  INC..  731  Livestock     » 
Exchange  Bldg.,  Omaha,  NE  68107. 
Representative:  James  F.  Crosby  & 
Associates.  7363  Pacific  Street.  Suite 


210B,  Omaha,  NE  68114.  Meats  and 
packinghouse  products,  fix)m  the 
facilities  of  E.A.  Miller  &  Sons  Packing 
Company  of  Hyrum,  UT  to  pts  in  the 
U.S.  Supporting  shipper  E.A.  Miller  & 
Sons  Packing  Company,  Inc..  200  West 
400  North.  Hyrum.  UT  84319. 

MC  146388  (Sub-5-2TA).  filed  April  28, 
1982.  Applicant:  GRANTSKI  GRAIN 
CORPORATION.  P.O.  Box  158,  Beaver 
Crossing,  NE  68313.  Representative:  Max 
H.  Johnston,  P.O.  Box  6597,  Lincohi,  NE 
68506.  Salt  and  salt  products,  fi-om  pts  in 
Salt  Lake  County,  UT,  to  pts  in  CO,  LA, 
KS.  MI,  MN,  MT.  NE.  OK.  ND,  IL,  SD, 
WI,  WY,  OH,  TX,  and  IN.  Supporting 
shipper  Domtar  Industries,  Inc.,  Sifto 
Salt  Division,  4825  North  Scott,  Schiller 
Park,  IL  60176. 

MC  147196  (Sub-5^9TA),  filed  April 
30. 1982.  Applicant:  ECONOMY 
TRANSPORT,  INC..  P.O.  Box  10686, 
Jefferson.  LA  70181-0686. 
Representative:  Martin  White,  P.O.  Box 
5387,  Richardson,  TX  75080.  Common 
Carrier  Irregular  Route:  Water  proofing 
compounds  and  materials  and  oils  and 
grease.  Between:  Tarrant  County,  TX,  on 
the  one  hand,  and,  on  the  other  points  in 
the  U.S.  Supporting  shipper. 
Southwestern  Petroleum  Corporation, 
534  N.  Main,  Ft.  Worth.  TX  76101. 

MC  149088  (Sub-5-7TA),  filed  April  28. 
1982.  Applicant:  TRANSPORTATION. 
INC.,  P.O.  Box  362,  Ottawa,  KS  66067. 
Representative:  Clyde  N.  Christey,  KS 
Credit  Union  Bldg..  1010  Tyler,  Suite 
llOL.  Topeka,  KS  66612.  Cementatious 
products,  building  materials  and  sand, 
between  the  commercial  zones  of 
Wichita,  KS,  Kansas  City.  KS; 
Oklahoma  City.  OK  and  Dallas,  TX,  on 
the  one  hand,  and,  points  and  places  in 
KS.  OK,  TX,  MO.  NE.  LA.  and  CO.  on  the 
other  hand.  Supporting  shipper 
Quickrete  Division  of  Ritchie  Packing. 
Inc..  P.O.  Box  4048,  Wichita,  KS  67204. 

MC  152599  (Sub-5-5TA),  filed  April  28. 
1982.  Applicant:  SOUTHERN 
CARRIERS.  INC..  P.O.  Box  631,  Galena 
Park.  TX  77547.  Representative:  William 
Sheridan.  P.O.  Drawer  5049,  Irving.  TX 
75062.  General  commodities  (except 
classes  A  and  B  explosives  or 
hazardous  materials)  in  containers 
having  a  prior  or  subsequent  movement 
by  rail  or  water  between  Dallas.  Ft. 
Worth,  and  Houston,  TX  and  points  in 
their  commercial  zone,  on  the  one  hand, 
and,  on  the  other,  points  in  AR.  CO,  KS, 
LA,  MO  and  NM.  Supporting  shipper(s): 
(22). 

MC  154121  (Sub-5-llTA),  filed  April 
28. 1982.  Applicant:  TRAILINER  CORP., 
2169  E.  Blaine,  Springfield,  MO  65803. 
Representative:  George  A.  Olsen,  P.O. 
Box  357,  Gladstone,  NJ  07934.  General 
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commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities,  in  bulk)  between  the 
facilities  used  or  utilized  by  Becton. 
Dickinson  and  Company,  its 
subsidiaries,  divisions,  and  vendors,  at 
points  in  the  US  (except  AK  and  HI),  on 
the  one  hand,  and.  on  the  other,  points 
in  the  US  (except  AK  and  HI). 
Supporting  shippeits):  Becton,  Dickinson 
and  Company,  Rutherford,  N]  07070. 

MC 154488  (Sub-5-8TA),  filed  April  28. 
1982.  Apphcant:  LASLEY  TRUCKING 
COMPANY,  INC..  PX).  Box  1368. 
Conway,  AR  72032.  Representative:  John 
B.  FowQces,  Jr.  (same  address  as 
applicant).  Contract:  irregular,  steel 
sucker  rod  and  such  commodities  as 
may  be  used  in  the  manufacture  thereof 
between  points  in  AR,  LA.  MS,  OK.  and 
TX.  Supporting  shipper  J.  A.  Patton 
Corporation,  11800  Arch  Street,  Little 
Rock.  AR. 

MC  158786  (Sub-5-2TA),  filed  April  28. 
1982.  Applicant:  ILCON  INC.,  2105 
Anthony  Drive,  Tyler,  TX  75701. 
Representative:  Paul  D.  Angenend,  P.O. 
Box  2207.  Austin,  TX  7876a  Mercer 
commodities  between  points  in  Gregg. 
Harrison  and  Panola  Counties.  TX.  on 
the  one  hand,  and,  on  the  other,  points 
in  LA.  Supporting  shippers:  Marshall 
Exploration,  Inc.,  P.O.  Box  1689, 
Marshall.  TX  75670  and  Pool  Well 
Service,  Inc.,  P.O.  Box  911.  Kilgore.  TX 
75662. 

MC  159367  (Sub-5-2TA).  filed  April  28. 
1982.  Applicant  MID-AMERICA 
TRAVEL  CENTERS.  INC..  508  6th  Street 
Grundy  Center,  lA  50638. 
Representative:  Martha  Martell.  600 
Fifth  Avenue  Plaza,  Des  Moines,  lA 
50309.  Passengers  and  their  baggage,  in 
the  same  vehicle  as  passengers,  in 
round'trip  charter  operations,  beginning 
and  ending  at  pts  in  Blackhawk  Coimty, 
lA,  and  extending  to  pts  in  the  U.S. 
(including  AK.  but  excluding  HI). 
Supporting  shippers:  Cedar  Falls 
Chamber  of  Commerce,  10  Main  Street, 
Cedar  Falls,  L\  50613;  Sunnyside 
Temple.  3520  Ansborough,  Waterloo,  LA 
50701. 

MC  161646  (Sub-5-lTA).  filed  April  28. 
1982.  Applicant:  JAMES  PATTON.  1570 
Tarberry.  Houston,  TX  7708a 
Representative:  C.  W.  Ferebee.  3910  FM 
1960  W.  Suite  106.  Houston,  TX  7706a 
Construction  equipment,  and  parts  and 
accessories  thereof  between  the 
facilities  of  Case  Povter  and  Equipment 
located  in  Houston  and  Alvin,  TX,  on 
the  one  hand,  and  points  in  OK.  LA.  aiid 
AR  on  the  other  hand.  Supporting 
shipper  Case  Power  and  Equipment, 
Houston.  TX. 

MC  161705  (Sub-5-lTA).  filed  April  2a 
1982.  ^jpllcant  JIM  MARCUM.  INC.  RL 


1.  Box  67.  Fordland,  MO  65652. 
Representative:  D.  R.'BeeIer,  P.O.  Box 
482,  Franklin.  TN  37064.  (1)  Bananas 
from  Gulfport,  MS  and  Galveston.  TX  to 
points  in  AR,  MO.  and  KS;  and  (2)  meat 
and  meat  products  from  Waterloo  and 
Cedar  Rapids,  lA.  Marshall.  MO,  Dakota 
City.  NE,  and  Amarillo.  TX  to  Baton 
Rouge.  LA.  Supporting  shippers:  Groover 
Fruit  Company.  Box  3184.  Glenstone 
Station.  Springfield.  MO  65808;  Castle  & 
Cooke  Foods,  P.O.  Box  8743,  Metairie. 
LA  70011;  Associated  Wholesale 
Grocery.  3201  Division  Street. 
Springfield.  MO  65808;  Amanda 
Brothers.  P.O.  Box  3374,  Baton  Rouge. 
LA  70821. 

MC  161767  (Sub-5-lTA),  filed  April  30, 
1982.  Applicant  BOBBY  SMITH 
BROKERAGE.  INC..  P.O.  Box  702a  Fort 
Worth.  TX  76111.  Representative:  (same 
address  as  applicant).  Frozen  foods 
between  points  in  WA.  ID,  CA,  UT.  on 
the  one  hand.  and.  on  the  other,  points 
in  KS.  OK,  TX,  AR,  LA,  and  NM. 
Supporting  shipper  The  Lemmons  Co.. 
Inc.,  Dallas.  TX. 

MC  161768  {Sub-5-lTA),  filed  April  30. 
1982.  Applicant  HOLMAN-MARRS. 
INC..  P.O.  Box  6821,  Moore,  OK  73153. 
Representative:  Trent  Holman  (same  as 
above).  Motors,  tools,  and  drilling  Jars 
in  shipments  not  to  exceed  20,000 
pounds  per  shipment,  between  Moore. 
OK  on  the  one  hand,  and.  on  the  other, 
points  in  AR.  CA,  CO.  IL.  IN.  KS.  LA,  ML 
MO,  MS,  NM,  TX  and  WY.  Supporting 
shipper:  Baker  International  Services. 
Tool  Division  (Drilling  Motors).  120  HE. 
27.  Moore.  OK. 

The  following  applications  were  filed 
in  Region  6.  Send  protests  to:  Interstate 
Commerce  Commission,  Region  a  Motor 
Carrier  Board.  P.O.  Box  7413,  San 
Francisco,  CA  94120. 

MC  159777  (Sub-6-lTA).  filed  April  22. 
1982.  Applicant  CAR-DEL  INC..  d.b.a. 
AABCO,  INC.,  P.O.B.  16112.  SaCTamento, 
CA  958ia  Representative:  John  F.  Parks, 
in  (same  as  applicant).  Contract  Carrier, 
Irregular  Route:  Such  commodities  as 
are  dealt  with  or  used  by  mail  order   ■ 
houses  &om  railyards  in  Oakland,  San 
Jose,  and  Richmond,  CA  to  all  points  in 
CA,  and  to  Reno,  NV  and  all  points 
within  a  50  air-mile  radius  of  Reno.  NV 
for  270  days.  An  underlying  ETA  seeks 
120  day  authority.  Supporting  shipper 
Spiegel's  Corporation,  1515  West  22nd 
Street.  Oak  Brook,  IL  60521. 

MC  153713  (Sub-ft-2TA).  filed  April  2a 
1982.  Applicant  ADAMS  DELIVERY 
SERVICE.  INC.,  600  Montague  St.  San 
Leandro.  CA  94577.  Representative: 
Marshall  G.  Berol  601  California  St, 
Suite  1900.  San  Francisco,  CA  9410a 
Contract  carrier.  Irregular  route. 
medical  supplies  and  equipment,  drugs. 


and  sundries,  between  points  in  Santa 
Clara  County.  CA.  on  the  one  hand,  and, 
on  the  other,  points  in  NV.  for  270  days. 
Supporting  shipper  Travenol 
Laboratories.  Inc..  569  Charcot  Ave^  San 
Jose.  CA  95131. 

MC  161687  (Sub-6-lTA).  filed  April  2a 
1982.  Applicant  JAMES  B.  DEGEN,  6883 
London  Drive.  Eureka,  CA  95501. 
Representative:  Eugene  Q.  Carmody, 
15523  Sedgeman  St.  San  Leandro.  CA 
94579.  Contract  earner,  irregular  routes, 
such  commodities  as  are  dealt  in  by 
distributors,  retailers  and  wholesalers 
of  lumber  and  building  materials. 
between  CA.  AZ,  ID.  MT.  NV.  OR.  UT. 
WA.  NM  and  TX  for  the  account  of 
Schaller  Forest  Products,  Marqoart 
Wolfe  Lumber  Company  and  Noble 
Lumber  Company,  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shippers:  Schaller 
Forest  Products.  Co..  P.O.  Box  "N". 
Redding.  CA  98099;  Marquart  Wolfe 
Lumber  Company,  P.O.  Box  127,  Tustin, 
CA  92680;  Noble  Lumber  Company.  P.O. 
Box  "P".  San  Rafael  CA  94903. 

MC  160977  (Sub-6-lTA),  filed  April  23, 
1982.  Applicant  MAX  R.  GOULD,  205 
W.  Main.  Teton.  ED  83451. 
Representative:  J.  D.  Hancock,  P.O.  Box 
427.  Rexburg.  ID  83440.  (1)  Coal  from 
and  to  all  points  in  ID,  UT,  MT,  WY,  and 
WA;  and  (2)  fertilizer,  between  all 
points  in  ID.  UT,  MT.  WY.  and  WA.  for 
270  days.  An  underiying  ETA  seeks  120 
days  authority.  Supporting  shipperfs): 
There  are  5  shippers.  Their  statements 
may  be  examined  at  the  Regional  office 
listed  above. 

MC  161701  (Sub-6-lTA),  filed  April  27. 
1982.  Applicant  INTERNATIONAL 
UQUID  TRANSPORT.  INC.  18281 
Colville  St.  Fountain  Valley,  CA  9720a 
Representative:  Donald  B.  Dixon  (same 
as  applicant).  Alcoholic  beverages, 
liquors  and  wine,  juice  and  juice 
concentrates,  tallows  and  yellow 
greases,  and  alcohol  and  distilled  spirits 
used  in  manufacture,  production  or 
distillation  of  the  above  named 
commodities  in  bulk  between  Ports  of 
Entry  on  the  International  Boundary 
Line  between  the  US.  and  the  Republic 
of  Mexico  located  in  CA  and  TX  and 
points  in  CA  and  TX  on  the  one  hand, 
and.  on  the  other,  points  in  CA,  AZ,  OR, 
WA.  NM,  TX.  UT,  ID.  KS.  PA.  IL.  NY.  NJ. 
L\,  LA.  MN,  KY,  OH.  Wl  and  from  point 
in  NM  to  points  in  AZ  and  TX.  for  270 
days.  An  underlying  ETA  seeks  120  days 
audiority.  Supporting  shippers:  There 
are  5  supporting  shipper*.  Tlieir 
statements  may  be  examined  in  die 
Regional  Office  listed. 

MC  150876  (Sub-6-lTA).  filed  April  2a 
1982.  Applicant  K-K  JR.  TRUCKING.  A 
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DIVISION  OF  K-K  JR.  ENTERPRISES, 
14266  Catalina  St..  San  Leandro,  CA 
94577.  Representative:  Eugene  Q. 
Carmody,  15523  Sedgeman  St.,  San 
Leandro,  CA  94579.  Contract  Carrier, 
Iregular  routes,  magazines,  magazine 
paper,  scrap  or  waste  paper  for 
recycling,  materials  and  supplies  used 
in  the  operation  and  production  of 
printing  and  publishing  plants  (except  in 
bulk)  and  commodities  manufactured, 
used,  and  dealt  in  by  the  printing 
industry  (except  in  bulk),  between  Los 
Angeles.  CA  and  San  Francisco.  CA.  on 
the  one  hand,  and  Albequerqae.  NM, 
Boise,  ID.  Butte,  MT,  Coeur  D'  Alene.  ID, 
Craig.  CO,  EL  Paso.  TX.  Laramie,  WY. 
Las  Vegas,  NV,  Phoenix,  AZ.  Pordand, 
OR.  Reno.  NV.  Salt  Lake  Qty.  UT. 
Seattle.  WA.  Spokane.  WA  and  Tucson, 
AZ.  for  the  account  of  Padfic  Press,  In&. 
Division  of  Areata  Graphics,  for  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper  Pacific 
Press,  Inc  Division  of  Areata  Graphics. 
5201  S.  Soto  St,  Vernon.  CA  90058. 

MC 161707  (Sub-6-lTA).  filed  April  27, 
1982.  Applicant  MONTY  PETERSEN. 
d.b.a.  PETERSEN  TRUCKING.  3900 
South  7th  West  Missoula.  MT  59801. 
Representative:  William  E.  O'Leary.  4G 
Arcade  Building.  Helena.  MT  59601. 
Transporting  heavy  machinery, 
equipment  and  supplies  (including 
logging,  mining  and  construction 
machinery,  equipment  and  supplies 
dismanded  or  otherwise],  between 
pointe  in:  MT.  WA.  OR,  ID.  WY.  ND.  SD. 
UT.  CO.  AZ.  NV.  IL.  WL  CA.  and  MN. 
for  270  days.  Supporting  shippers:  There 
are  5  supporting  shippers.  Their 
statements  may  be  examined  in  the 
regional  office  listed. 

MC  34227  (Sub-6-5TA).  filed  April  27, 
1982.  Applicant  PACIFIC  INLAND 
TRANSPORTATION  COMPANY.  15910 
E.  Colfax  Ave..  Denver,  CO  80011. 
Representative:  Steven  K.  Kuhlmann. 
Ste.  2600,  Petro-Lewis  Tower,  717  17th 
St.  Denver,  CO  80202.  Contract 
carriage,  irregular  routes:  Glassware, 
from  Lancaster  and  Columbus.  OH  and 
their  commerical  zones  to  points  in  the 
U.S.  (except  AK  and  HI),  restricted  to  a 
transportation  service  to  be  provided 
under  cohtract(s)  with  Simon  Marketing. 
Inc.,  for  270  days.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper  Simon  Marketing,  Inc.  1379 
Logan  Circle.  NW.  Atlanta,  GA  303ia 

MC  133172  (Sub-8-lTA),  filed  April  27. 
1982.  Applicant:  GREAT  SOUTHWEST 
WAREHOUSES.  INQ.  d.b.a.  SEATTLE 
TRANSFER  &  STORAGE.  E.  108 
Jackson.  Spokane,  WA  99207. 
Representative:  James  E  Wallingford, 
POB  2847.  Spokane.  WA  99220.  General 
Commodities  (excluding  Type  A'  4  JB 


explosives,  and  bulk  commodities) 
between  points  in  ID.  MT,  OR,  and  WA; 
for  a  period  of  270  days:  Supporting 
shippers:  Trailer  Train.  82  S. 
Massachusetts,  Seattle,  WA;  Allied  Van 
Lines.  P.O.B.  4403.  Chicago,  IL  60680; 
Pudget  Sound  Traffic  Association,  P.O.E 
68927.  Seattle,  WA;  and  ITOFCA.  INC.. 
P.O.B.  88924.  Tukwlla,  WA  9818a 

MC  158657  {Sub-6-2TA),  filed  April  27. 
1982.  Applicant  PATRICK  A.  BARRETT, 
d.b.a.  SHAMROCK  ENTERPRISES.  2540 
Gail  Dr..  Riverside,  CA  92509. 
Representative:  Robert  Fuller.  13215  E. 
Penn  St..  Ste.  3ia  Whittier.  CA  90602. 
Petroleum  products,  in  packages,  from 
Compton,  CA  to  Reno  and  Las  Vegas. 
NV;  El  Paso.  TX;  Salt  Uke  City  and 
Roosevelt  UT;  Rock  Springs  and 
Sheridan,  WY;  Phoenix  and  Tucson.  AZ; 
Denver.  CO;  Boise  and  Pocatello.  ID; 
Glendive,  Billings.  Butte,  Great  Falls, 
Helena  and  Missoula.  MT;  Williston  and 
Minot  ND;  and  Farmington  and 
Albuquerque.  NM.  for  270  days. 
Supporting  shipper.  Mouren  Laurens  Oil 
Co.,  Inc..  641  E.  Compton  Blvd.. 
Compton.  CA  90220. 

MC  161856  (Sub-«-lTA),  filed  April  23. 
1982.  Applicant  WILUAM  R. 
WOFFORD,  d.b.a.  WOFFORD 
TRUCKING  COMPANY,  P.O.B.  1078. 
Walden.  CO  80480.  Representative: 
Nancy  P.  Blgbee.  745  E.  18th  Ave..  #101. 
Denver.  CO  80203.  Crude  oil  from 
Grand.  Jacksoa  Routt  and  Moffat 
Counties,  CO  to  Laramie  and 
Sweetwater  Counties.  WY;  for  270  days. 
An  underlying  ETA  seeks  120  days 
authority.  Supporting  shippers:  Quality 
Exploration  Incorporated,  3545  E.  51st 
Street,  Suite  24.  Tulsa.  OK  74135; 
Lemmon  IWliing.  P.O.B.  772981. 
Steamboat  Springs,  CO  80477;  and 
Jackson  County  Lhnited  Partnership, 
Box  617.  Walden.  CO  80480. 

MC  1917¥)  (Sab-6-lTA),  filed  April  28. 
1982.  Applicant:  DALE  BYBEE,  d.b.a.  4- 
D  TRUCKING,  P.O.B.  65,  Preston,  ID 
83263.  Representative:  Timothy  R. 
Stivers.  P.03. 1578,  Boise.  ID  83701. 
Contract  Carrier,  Irregular  routes:  Pet 
foods  and  materials  and  supplies  used 
in  the  manufacture  thereof,  from  Ogden. 
UT  to  points  fai  ID,  OR  and  WA,  for  the 
account  of  American  Nutrition.  Inc..  for 
270  days.  Supporting  shipper  American 
Nutrition.  Inc..  P.O.B.  1405.  Ogden.  UT 
84402. 

MC  181742  (Sub-8-lTA),  filed  April  29. 
1982.  Applicant  D.  FERBER  TRUCKING 
LTD..  #202—201—18  Ave.  N.E..  Calgary, 
Alberta,  T2G  1|9.  Representative: 
Murray  K.  Mullen,  P.O.B.  8984  Sin.  F, 
Calgary.  Alberta.  T2J  5S8.  Contract 
Carrier,  Irregular  routes:  Non-Alcoholic 
Beverages,  from  points  on  the 
International  Botmdary  line  between  CD 


and  the  U.S.  located  in  MT.  to  points  in 
CA  under  a  continuing  contract(s)  with 
Renoir  Water  Multinational  Ltd.,  of 
Calgary.  AB.  for  270  days.  An  underiying 
ETA  seeks  120  days  authority. 
Supporting  shipper  Renoir  Water 
Multinational  Ltd..  of  #3 — 3640— 26th  St 
N.E..  Calgary.  Alberta  TlY  4T7. 

MC  161741  (Sai>e-1TA),  filed  April  29. 
1982.  Applicant  DONALD 
HOLLANDSWORTH.  1150  Carriage 
Lane.  Casper,  WY.  Representative: 
Donald  HoUandsworth  (same  as 
applicant).  Machinery,  material, 
equipment  and  supplies  used  in.  or  /n 
connection  with  the  discovery, 
development,  production,  refining, 
manufacturing,  processing,  storage 
transmission  and  distribution  of  natural 
gas  and  petroleum  and  their  products 
and  byproducts.  Between  points  in  WY, 
TX,  OK.  ND,  SD,  MT,  CO,  NM,  AZ,  UT. 
ID,  NV,  CA,  WA,  for  270  days. 
Supporting  shippers:  There  are  7 
supporting  shippers.  Their  statements 
may  be  examined  in  the  Regional  office 
listed. 

MC  161725  (Sub-ft-lTA).  filed  April  28. 
1982.  Applicant:  LAR-CO  EXPRESS, 
10803  Los  Jardines  E..  Fountain  Valley. 
CA  90278.  Representative:  Lawrence  J. 
Exe  (same  as  applicant).  Contract 
Carrier:  Irregular  Routes.  (1)  General 
Commodities  (except  classes  A  and  B 
explosives).  Between  the  commercial 
zone  of  Los  Angeles.  CA.  Maricopa 
County,  Tucson,  and  Bagdad,  AZ; 
PorUand.  OR,  Seattle,  and  Tacoma.  WA, 
and  between  points  in  the  U.S.,  for  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Lawi/ 
CSA  Consolidators.  Ina.  5610  Sa  Soto 
St.,  Hunt-ngton  Park.  CA  90255. 

MC  133546  (Sub-6-lTA),  filed  April  28, 
1982.  Applicant  LEMONS  HOUSE 
MOVING,  INC.,  1250  Houston  Rd.,  Idaho 
Falls.  ID  63401.  Representative:  Timothy 
R.  Stivers,  P.O.B.  1676,  Boise,  ID  83701. 
Buildings,  prefabricated  and  building 
materials,  fixraa  the  facilities,  of  The 
Boise  Co.,  at  or  near  Laurel,  MT  to 
points  in  ND.  for  270  days.  Supporting 
shipper  The  Boise  Co..  P.O.B.  8358. 
Boise,  ID  83707. 

MC  161721  (Sub-6-lTA).  filed  April  28, 
1982.  Applicant:  JOHN  S.  POCOCK  AND 
RALPH  R.  POCOCK.  d.b.a.  POCOCK 
FARMS.  Route  1.  Sugar  City.  ID  83448. 
Representative:  Timothy  R.  Stivers. 
P.O.B.  1576,  Boise,  ID  83701.  Chemicals 
and  fertilizers,  from  points  in  UT  and 
WA  to  points  in  ID,  south  of  the 
southern  boundary  of  Idaho  County,  for 
270  days.  An  underlying  ETA  seeks  120 
days  authority.  Supporting  shipper.  J.  R. 
SImplot  Co,  P.O.B.  27.  Boise.  ID  83701.^- 
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MC 144108  (Sub-6-lTA),  filed  April  29, 
1982.  Applicant:  RELIABLE  CARTAGE, 
JNC,  5100  Amelia  Earhart  Dr.,  Salt  Lake 
City,  UT  84116.  Representative:  Rick  J. 
Hall,  P.O.B.  2465,  Salt  Lake  City,  UT 
841ia  Contract  Carrier,  Irregular  routes: 
General  commodities  (except  household 
goods,  commodities  in  bulk  and  Classes 
A  and  B  explosives),  between  points  in 
the  U.S.  (except  AK  and  HI),  for  the 
account  of  Facet  Automotive  Filter 
Company  of  Salt  Lake  City,  UT,  for  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper  Facet 
Automotive  FiJter  Company,  1900  South 
3480  West,  Salt  Lake  City,  UT  84104. 

MC  161528  (Sub-6-lTA),  filed  April  29, 
1982.  Applicant:  T.O.SAl.  TRUCKING, 
INC.,  306  Lone  Pine  Drive,  Navajo,  NM 
87328.  Representative:  Steve  Maynerich, 
305  Valentina  Drive,  Gallup,  NM  87301. 
Contract  Carrier,  Irregular  routes: 
Lumber,  and  lumber  products,  between 
Navajo,  NM  and  points  in  AZ,  CO,  NM, 
and  TX,  for  the  account  of  Navajo 
Forests  Products,  Ind.,  for  270  days.  An 
underlying  ETA  seeks  120  days 
authmity.  Supporting  shipper  Navajo 
Forest  Products  Ind.,  P.O.  Box  128a 
Navajo,  NM  87328. 

MC  126327  (Sub-6-lOTA),  filed  April 
29, 1982.  Applicant:  TRAILS 
TRUCKING,  INC.,  1825  De  U  Cruz 
Blvd.,  Santa  Clara,  CA  95050. 
Representative:  William  J.  Monheim, 
P.O.  B.  1756,  Whittier.  CA  90609,  213/ 
945-2745.  General  commodities  (except 
commodities  in  bulk.  Classes  A  and  B 
explosives,  hazardous  waste  and 
household  goods],  between  points  in  the 
U.S.  (except  AK  and  HI),  for  270  days. 
An  underlying  ETA  seeks  120  days 
authority.  There  are  115  statements  in 
support  attached  to  this  application 
which  may  be  examined  at  the  Regional 
Office  listed. 

MC  161739  (Sub-6-lTA),  filed  April  29, 
1982.  Applicant:  WILLS  FREIGHT  LINE, 
INC.,  1700  West  Grand  Ave.,  Oakland, 
CA  94623.  Representative:  Armand 
Karp,  743  San  Simeon.  Dr.,  Concord,  CA 
94518.  Contract  Carrier,  Irregular  routes: 
Electrical  machinery,  equipment  or 
supplies,  and  materials,  equipment  and 
supplies  used  in  the  manufacture, 
distribution  and  sale  thereof,  between 
Oakland,  CA  and  points  in  the  counties 
of  Alameda,  Contra  Costa,  Fresno, 
Madera,  Marin,  Merced,  Monterey, 
Napa,  Placer,  Sacramento,  San  Benito, 
San  Francisco,  San  Joaquin,  Santa 
Clara,  Santa  Cruz,  Solano,  Sonoma, 
Stanislaus,  Sutter,  Yolo  and  Yuba,  all  in 
CA,  for  the  account  of  Ceneral  Electric 
Company,  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper  General  Electric 


Company,  5420  East  12th  St,  Oakland. 
CA  94601. 

Agatha  L.  Mecgeoovich, 

Secretary. 

(FR  Doc  SZ-12S77  Filed  5-7-82:  8.-45  am) 
WLUNG  CODE  7036-01-M 


Motor  Carriers  Permanent  Autttority 
Decisions;  Decision-Notice 

Correction 

In  FR  Doc.  82-9449  appearing  on  page 
15168  in  the  issue  of  Thursday,  April  8. 
1982,  make  the  following  correction. 

On  page  15169,  third  column,  second 
complete  paragraph,  "MC-149400  (Sub- 
2)"  the  states  MD  and  MO  were 
reversed  in  lines  11  and  13.  As  corrected 
those  lines  should  read: 

"bulk),  between  points  in  MD,  on  the 
one  hand,  and,  on  the  other,  points  in 
MI.  MO.  KS,  and  L\.". 

BILLING  CODE  1S05-01-M 


[Ex  Parte  No.  MC-«2  (Sub-No.  4)] 

New  Procedures  in  Motor  Carrier 
Revenue  Proceedings— Inclusion  of  . 
Niagara  Frontier  Tariff  Bureau,  Inc. 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  final  decision. 

SUMMARY:  In  a  decision  in  this 
proceeding  published  at  46  FR  62959 
(December  29, 1981),  the  Commission 
adopted  cost  justification  procedures  for 
Niagara  Frontier  Tariff  Bureau,  Inc.  The 
Commission  provided  that,  unless  it 
received  comments  which  warranted 
reconsideration  of  the  procedures,  the 
decision  would  become  effective 
February  12, 1982.  No  comments  were 
received.  Therefore,  the  Commission's 
December  29, 1981,  decision  became 
effective  February  12, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jane  Mackall  (202)  275-7656  or  Raymond 
Hobbs  (202)  275-6780. 

Dated:  April  30, 1982. 

By  the  Commission.  Chairman  Taylor, 
Vice-Chairman  Gilliam,  Commissioners 
Gresham,  Sterrett.  and  Andre. 

Agatha  L  Meigenovich, 

Secretary. 

[FR  Doc.  82-12574  FUcd  S-7-82;  S:4S  un| 
BILLINQ  CODE  7038-ei-« 


[Docicet  No.  AB-167  (8ub-318N)l 

Rail  Carriers;  ConraH  Abarxlonment 
Between  Bayard  and  Fairtiope,  OH; 
Notice  of  Hndings 

Correction 

In  FR  Doc.  82-9760  appearing  on  page 
15667  in  the  issue  of  Monday.  April  12, 
1982,  make  the  following  correction: 

On  page  15667,  third  column,  in  the 
last  line  of  the  page,  "$71,352"  should 
have  read  "$741,352". 

BtLLMGCOOE  ISW-tl-M 


[Docket  No.  AB-167  (Sut>-273N)] 

Rail  Carriers;  ConraH  Abandonment 
Between  Williams  &  Clarlc  and  End  of 
Trade,  NJ;  Notice  of  RrKlings 

Correction 

In  FR  Doc.  82-9602  app>earing  on  page 
15434  in  the  issue  for  Friday.  April  9, 
1982  please  make  the  following 
correction: 

In  the  second  peiragraph,  in  the  second 
line.  "$19,412"  should  have  read 
"$91,412". 

BHJJNGCOOE  ISOS-Ot-H 


[EX  Parte  Na  387  (Sul>-126] 

Railroads;  Texas  IMexican  Railroad  Co^ 
Exemption  for  Contract  Tariff  ICC-TM- 
C-14 

agency:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Provisional 

exemption. 

summary:  Petitioner  is  granted  a 
provisional  exemption  under  49  U.S.C. 
10505  from  the  notice  requirement  of  49 
U.S.C.  10713(e)  and  may  file  this 
contract  traiff  on  one  day's  notice.  This 
exemption  may  be  revoked  if  protests 
are  filed  wihtin  15  days  of  publication  in 
the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Shaw,  Jr.,  (202)  275-7656. 
SUPPLEMENTARY  INFORMATION:  The 
Texas  Mexican  Railroad  Company  (TM) 
filed  on  April  20, 1982,  a  petition  for 
exemption  under  49  U.S.C.  10505  from 
the  statutory  notice  provisions  of  49 
U.S.C.  10713(e).  It  requests  we  permit 
contract  tariff  ICC-TM-C-14  to  become 
effective  on  one  day's  notice.  The 
contract  provides  allowances  to  the 
shipper  on  carloads  of  iron  or  steel 
billets,  rods  or  wire  rods.  The  contract 
was  filed  with  the  Commission  on  April 
16, 1982  with  a  schedule  effective  date  of 
May  24, 1982. 

Under  49  U.S.C.  10713(e)  contracts 
must  be  filed  to  become  effective  on  not 
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less  than  30  nor  more  than  00  days' 
notice.  There  is  no  provision  for  waiving 
this  requirement.  Cf.  former  section 
10762(d)(1).  However,  the  Commission 
has  granted  relief  under  section  10505 
exemption  authority  in  exceptional 
situations. 

The  petition  shall  be  granted.  As  a 
result  of  the  contract,  the  rail  contract 
shipper  will  more  promptly  receive 
allowances  on  these  export  movements 
permitting  the  carrier  to  ship  greater 
volumes  on  a  more  consistent  basis. 
This  is  the  type  of  exceptional  or 
emergency  situation  which  warrants  an 
exception.  We  thus  conclude  that 
authorization  of  a  provisional  exemption 
is  warranted  and  the  contract  may 
become  ieffective  on  on  day's  notice. 

We  will  apply  the  following 
conditions  which  have  been  imposed  in 
similar  exemption  proceedings: 

If  the  Ckimmission  permits  the  contract  to 
become  effective  on  one  day's  notice,  this 
fact  neither  shall  be  construed  to  mean  that 
this  is  a  Commission  approved  contract  for 
purposes  of  49  U.S.C.  107l3(g]  nor  shall  it 
serve  to  deprive  the  Commission  of 
jurisdiction  to  institute  a  proceeding,  on  its 
own  initiative  or  on  complaint,  to  review  this 
contract  and  to  disapprove  H. 

Subect  to  compliance  with  these 
conditions,  under  49  U.S.C.  10505(a)  we 
find  that  the  30-day  notice  requirement 
in  these  instances  is  not  necessary  to 
carry  out  the  transportation  policy  of  49 
U.S.C.  10101a  and  is  not  needed  to 
protect  shippers  from  abuse  of  market 
power.  Further,  we  will  consider 
revoking  these  exemptions  under  49 
U.S.C.  10105(c)  if  protests  are  filed 
within  15  days  of  publication  in  the 
Federal  Register. 

This  action  will  not  significantly  affect 
the  quality  of  the  human  environment  or 
the  conservation  of  energy  resources. 

(49  U.S.C.  10505] 

Dated:  April  29. 19S2. 

By  the  Commission,  Division  2. 
Commissioners  Gresham.  Taylor,  and 
Simmons.  Commissioner  Simmons  did  not 
participate. 

Agatha  L  Mergenovich, 
Secretary. 

|FR  Doc  8Z-1ZS7S  Filed  S-7-A2: 8:45  am) 
nUJNG  coos  703S-«t-«l 


[Docket  Ho.  AB-167  (Sub-207N)] 

Rail  Carriers;  Conrail  Abandonment 
Between  E.  Longbranch  and 
Branchport.  NJ;  Notice  of  Findings 

Correction 

In  FR  Doc.  82-9121  appearing  on  page 
14799  in  the  issue  for  Tuesday.  April  6. 
1962,  please  make  the  following 
correction: 


In  the  last  paragraph  of  the  document, 
in  the  second  line.  "$71,950"  should  have 
been  $171,950". 


BILUNG  COOe  1SOS-01-M 


LIBRARY  OF  CONGRESS 

American  Folkltfe  Center  Board  of 
Trustees;  Meeting 

In  accordance  with  Pub.  L  94-463.  the 
Board  of  Trustees  of  the  American 
Folklife  Center  aimounces  its  meeting  to 
be  held  on  Saturday,  June  5, 1982,  in  the 
Whittall  Pavilion  of  the  Library  of 
Congress  from  9:30  a.m.  to  5:00  p.m.  The 
meeting  will  be  open  to  the  public.  It  is 
suggested  that  persons  planning  to 
attend  this  meeting  as  observers  contact 
Eleanor  Sreb.  American  Folklife  Center. 
(202)  287-6590. 

The  American  Folklife  Center  was 
created  by  the  U.S.  Congress  with 
passage  of  Pub.  L  94-201.  the  American 
Folklife  Preservation  Act  in  1976.  The 
Center  is  directed  to  "preserve  and 
present  American  folklife"  through 
programs  of  research,  doonnentation. 
archival  preservation,  live  presentation, 
exhibition,  publication,  dissemination, 
training,  and  other  activities  involving 
the  many  folk  cultural  traditions  of  the 
United  States.  The  Center  is  under  the 
general  guidance  of  a  Board  of  Trustees 
composed  of  members  from  Federal 
agencies  and  private  life  widely 
recognized  for  their  interest  in  American 
folk  traditions  and  arts. 

The  Center  is  structured  with  a  small 
core  group  of  versatile  professionals 
who  both  carry  out  programs  themselves 
and  oversee  projects  done  by  contract 
by  others.  In  the  brief  period  of  the 
Center's  operation  it  has  begun 
energetically  to  carry  out  its  mandate 
with  programs  that  provide 
coordination,  assistance,  and  model 
projects  for  the  field  of  American 
folklife. 

Raymond  L  Dockstader, 
Deputy  Director,  American  Folklife  Center. 

(FR  Doc  82-UaOB  FOai  5-7-62:  8:48  un] 
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NATIONAL  ADVISORY  COMMITTEE 
ON  OCEANS  AND  ATMOSPHERE 

Meeting 

Pursuant  to  Section  10(a)(Z]  of  the 
Federal  Advisory  Committee  Act.  5 
U.S.C  App.  (1976),  as  amended  notice  is 
hereby  given  that  the  National  Advisory 
Committee  on  Oceans  and  Atmosphere 
(NACOA)  will  hold  a  meeting  on 
Monday  and  Tuesday,  May  24  and  25, 
1982.  The  meeting  will  be  held  in  Rooms 
416  and  B-lOO,  Page  Building  1,  2001 


Wisconsin  Avenue,  NW.,  Washington, 
D.C. 

The  Committee,  consisting  of  18  non- 
Federal  members  appointed  by  the 
President  from  academia,  business  and 
industry,  public  interest  organizations 
and  State  and  local  government,  was 
established  by  Congress  by  Public  Law 
95-63,  on  July  5. 1977.  Its  duties  are  to  (1) 
undertaiie  a  continuing  review,  on  a 
selective  basis,  of  national  ocean  policy, 
coastal  zone  management  and  the 
status  of  the  marine  and  atmospheric 
science  and  service  programs  of  the 
United  States;  (2)  advise  the  Secretary 
of  Commerce  with  respect  to  carrying 
out  of  the  programs  administered  by  the 
National  Oceanic  and  Atmospheric 
Administration;  and  (3)  submit  an 
annual  report  to  the  President  and  to  the 
Congress  setting  forth  an  assessment  on 
a  selective  basis,  or  reports  as  may  from 
time  to  time  be  requested  by  the 
President  or  Congress. 

The  tentative  agenda  is  as  follows: 

h^nday.  May  24. 1982  (Room  416) 

9:00  a.m.-12:30  pjn. — Plenary 

9:00  a.m.-ft30  ajn. — Swear-bi  Ceremony  for 

New  Member  Edward  N.  Gladish. 

Manager,  Land  Services,  Champlin 

Petroleum,  Co.,  CA 
9:30  8.m.-12:30  pjn. — Review  and  Approval 

of  Fisheries  Panel  Report 
12:30  pjn.-l:30  p.m.— Lunch 
1:30  p.m.-4:30  pjn. — (To  Be  Announced) 
4:30  p.m. — Recess 

Tuesday,  May  25.  1982 

8:00  a.m.-9:30  a.m. — Panel  meeting 

•  OCS  Revenue  Sharing 

Topic:  Review  Proposed  Legislation  and 
Refine  Position 
9:30  a.m.-12:30  p.m. — Plenary 
9:30  a.m.-n:30  ajn. — Adm.  John  B.  Hayes, 

Commandant  U.S.C.G 
11:30  ajn.-12:30  p.m. — To  Be  Aimounced 
12:30  p.m.-l:30  pjn.— Lunch 
1:30  p.m.-3:00  p.m. — Plenary 

•  Review  of  Action  Items 

OCS  Revenae  Sharing  Position  for 
Testimony 

Ocean  Satellites  Initiative 

Annual  Report  Review 
3:00  pjn. — Adjourn  Regular  Meeting 
3:00  p.m.-6:00  p.m. — Panel  Meeting 

•  Marine  Minerals  Chairman:  Burt  Keenan 
(Room  416) 

Topic:  Work  Session — Draft  Report 
6:00  pjn. — Recess 

Wednesday,  May  26, 1982 

9:00  a.m.-l:00  p.m.— Panel  meeting  continued 

•  Marine  Minereds  Chairman:  Burt  Keenan 
(Room  B-lOO] 

Topic;  Work  Session — Draft  Report 
1:00  p.m. — Adjourn. 

Persons  desiring  to  attend  will  be 
admitted  to  the  extent  seating  is 
available.  Persons  wishing  to  make 
formal  statements  should  notify  the 
Chairman  in  advance  of  the  meeting. 
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The  Chairman  retains  the  prerogative  to 
place  limits  on  the  duration  of  oral 
statements  and  discussions.  Written 
statemeats  may  be  submitted  before  or 
after  each  session. 

Additional  information  coDceming 
this  meeting  may  be  obtained  through 
the  Committee's  Executive  Director, 
Steven  N.  Anastasion.  whose  mailing 
address  is:  National  Advisory 
Committee  on  Oceans  and  Atmosphere, 
3300  Whitehaven  Street,  NW.. 
Washington.  DC  20235. 

Dated:  May  5. 1982. 
Steven  N.  AnastasioB. 

Executive  Director. 

|FR  Doc.  Kr-IXU  Filed  5-7-82;  8:46  am] 
eajJNG  CODE  3S10-12-«I 


NATIONAL  SCIENCE  FOUNDATION 

Forms  Submitted  to  0MB  for  Review 

In  accordance  with  the  Paperwork 
Reductian  Act  and  OMB  guidelines,  NSF 
is  posting  this  notice  of  recordkeeping 
requirements  that  will  affect  the  public. 
Agency  Clearance  Officer  Herman  G. 

Fleming,  (202)  357-7580. 
Title:  Smrey  of  Individnal  Demographic 

Characteristics  in  Systematic  Biology 

(Phase  Two  J — Revision. 
OMB  No.:  3145-0069. 
OMB  Officer  Anita  Ducca  (20Z)  395- 

7340.  This  report  is  non-recurring. 
Affected  public:  Systematic  Biologists. 
Number  of  responses:  10,000;  total 

number  of  hours:  33,000  hrs. 

This  data  system,  which  is 
unavailable  &om  any  other  source 
provides  demograpiiic  information  on 
the  individual  researcher  in  the 
systematic  commimity.  These  data  will 
help  in  the  planning  and  evaluation  of 
long-term  programs  and  give  insight  into 
the  upcoming  generation  of  systematic 
biologists  and  their  goals,  education, 
and  needs. 
Hennan  G.  Fleming, 
Clearance  Officer. 

|FR  Doc.  82-12(25  FUed  S-7-82:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  STN-SO-Sae-OL;  STN-50-529- 
OL;  STN-59-S30-OL] 

Arizona  Public  Service  Co^  et  aU 
Resumption  of  Hearing 

May  5. 1982. 

In  the  Matter  of  Arizona  Public 
Service  Company,  et  aL  (Palo  Verde 


Nuclear  Generating  Station.  Units  1,  2 
and  3  Operating  License  Proceeding], 
Docket  Nos.  STN-50-528-OL;  STN-50- 
529-OL;  STN-5(>-530-OL 

The  evidentiary  hearing  in  the  above 
identified  proceeding  will  resume  on 
May  25, 1982  at  9:00  a.m.,  local  time,  in 
Comlroom  2  of  the  Federal  Building.  230 
N.  First  Avenue,  Phoenix,  Arizona  85025. 

It  is  so  ordered. 

For  the  Atone  Safety  and  Licensing  Board. 
Robert  M.  Laeo, 

Chairman.  Administrative  Judge. 

[PR  Doc  «2-12861  Filed  S-7-82: 1:45  amj 
BIUJNG  CODE  ZtaO-OI-M 


[Docket  Ne.4e-8355j 

AMAX  Inc;  Negative  Declaration 
Regarding  Storage  of  Contaminated 
Soil  Under  License 

• 
The  VS.  Nuclear  Regulatory 
Commission  (the  Commission]  is 
considering  licensing  AMAX  hic.,  to 
stabilize  and  store  soil  contaminated 
with  source  material  at  a  site  in  Wood 
Coimty,  West  Virginia.  The  low-level 
contamination  resulted  from  past 
zirconium  ore  processing  operations  at 
the  site.  AMAX  Inc.  has  proposed  to 
collect  and  move  all  soil  contaminated 
above  acceptable  limits  to  a  central  area 
on  the  site  and  to  stabilize  the  wastes 
under  a  day  cap  designed  to  reduce 
water  infiltratiaii.  prohibit  dispersal  of 
solid  radioactive  particulates  into  air 
and  to  limit  any  radon  or  thoron 
emissions.  The  stabilized  material 
would  remain  in  storage  under  a  license 
issued  by  the  Commission  to  AMAX  Inc. 

The  Commission's  Division  of  Fuel 
Cycle  and  Material  Safety  has  prepared 
an  environmental  impact  appraisal  for 
the  proposed  contaminated  soil 
stabilization  and  storage  actions.  On  the 
basis  of  this  appraisal,  the  Commission 
has  concluded  that  the  environmental 
impact  created  by  the  proposed  actions 
would  not  be  significant  and  does  not 
warrant  the  preparation  of  an 
environmental  impact  statement,  and. 
accordingly,  it  has  been  determined  that 
a  negative  declaration  is  appropriate. 
The  environmental  impact  appraisal  is 
available  for  pubUc  inspection  at  the 
Commission's  Public  Document  Room  at 
1717  H  Sti^et,  N.W..  Washington.  D.C.  A 
copy  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555.  Attentioa:  Diiector,  Division 
of  Fuel  Cycle  and  Material  Safety. 


Dated  at  Silver  Spring.  Maryland,  tkis  3td 
dayofXIay,  1982. 
R.  G.  Pagi, 

Chief,  Uranium  Fuel  Lioeitsmg  Branch 
Divisian  of  Fuel  Cycle  and  Material  Safety, 
NMSS. 

pit  Doc  82-12656  Filed  *-7-«2:  a>4«  aa) 
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[Docket  Na  50-249] 

Commonweaitt)  Edison  Co^  Issuance 
of  Amendment  to  Fadity  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
issued  Amendment  No.  63  to  facility 
Operating  License  Na  DPR-25  issued  to 
Commonwealth  Edison  Company,  which 
revised  the  License  and  Technical 
Specifications  for  operation  of  the 
Dresden  Nuclear  Power  Station  Unit  3 
located  in  Grundy  County.  Illinois.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

Hie  changes  to  the  License  and 
Technical  Specifications  support  Cyle  6 
operation  of  the  facility  using  reload  fuel 
supplied  by,  and  the  associated 
analyses  performed  by  the  Exxon 
Nuclear  Company.  Previous  plant 
operation  utilized  fuel  and  analyses 
provided  by  the  General  Electric 
Company. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act],  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment  Prior  pubhc  notice 
of  the  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  the  ameodaient  will  not 
result  in  any  significant  environiDental 
impact  and  that  pursuant  to  10  CFR 
51.5(d](4]  an  environmental  impact 
statement  or  negative  dedaratioa  and 
envircmaieBtal  impact  appraisal  need 
not  be  prepared  in  ooanection  with 
issuance  of  the  ameadment 

For  further  details  mth  respect  to  this 
action,  see  (1]  the  application  for 
amendment  dated  )aiioary  11. 19B2,  (2) 
Amendment  No.  63  to  License  No.  DPR- 
25,  and  (3)  the  Commission's  related 
Safety  Evalaatkm.  AM  of  these  items  are 
available  ior  p«bUc  inspectian  at  the 
Commission's  Public  Document  Room, 


20056 
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1717  H  Street  NW.  Washington.  D.C.. 
and  at  the  Morris  Public  Library,  604 
Liberty  Street,  Morris.  Illinois.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  29th  day 
of  April  1982. 

For  the  Nuclear  Regulatory  Commission. 
Domenic  B.  Vassallo, 
Chief,  Operating  Reactors  Branch  No.  2, 
Division  of  Licensing. 

(FR  Doc.  82-12857  FiW  5-7-82;  8:45  amj 
MUma  CODE  7S9(MI1-«i 


[Docket  No.  SO-285] 

Fort  Calhoun  Station,  Unit  No.  1; 
Proposed  Issuance  of  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
40,  issued  to  Omaha  Public  Power 
District  (the  licensee),  for  operation  of 
the  Fort  Calhoun  Station,  Unit  No.  1  (the 
facility),  located  in  Washington  Coimty, 
Nebraska. 

In  accordance  with  the  licensee's 
application  for  amendment  dated  March 
12, 1982,  the  amendment  would  permit 
the  expansion  of  the  facility's  spent  fuel 
storage  capacity.  This  expansion  will  be 
accomplished  by  replacing  the  existing 
spent  fuel  storage  racks,  which  have  a 
capacity  for  483  fuel  assemblies,  with 
new  storage  racks  which  will  have  a 
capacity  for  approximately  728  fuel 
assemblies. 

Prior  to  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  the  findings  required  by 
the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  and  the 
Commission's  regulations. 

By  June  9, 1982,  the  licensee  may  file  a 
request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  petition 
for  leave  to  intervene.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  shall  be  filed  in  accordance 
with  the  Commission's  "Rules  of 
Practice  for  Domestic  Licensing 
Proceedings"  in  10  CFR  Part  2.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 


of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  ^dentify  the  specific  a8pect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  fifteen  (15)  days  prior  to  the 
first  prehearing  conference  scheduled  in 
the  proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  fifteen  (15)  days  prior  to 
the  first  prehearing  conference 
scheduled  in  the  proceeding,  a  petitioner 
shall  file  a  supplement  to  the  petition  to 
intervene  which  must  include  a  list  of 
the  contentions  which  are  sought  to  be 
litigated  in  the  matter,  and  the  bases  for 
each  contention  set  forth  with 
reasonable  specificity.  Contentions  shall 
be  limited  to  matters  within  the  scope  of 
the  amendment  under  consideration.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  shall  be  filed  with 
the  Secretjary  of  the  Commission,  United 
States  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Docketing  and  Service  Section,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  1717  H  Street,  N.W., 
Washington,  D.C,  by  the  above  date. 


Where  petitions  are  filed  during  the  last 
ten  (10)  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  or 
representative  for  the  petitioner 
promptly  so  inform  the  Commission  by  a 
toH-free  telephone  call  to  Western 
Union  at  (800)  325-6000  (In  Missouri 
(800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
Identification  Number  3737  and  the 
following  message  addressed  to  Robert 
A.  Clark:  (petitioner's  name  and 
telephone  number);  (date  petition  was 
mailed);  (Fort  Calhoun);  and  (publication 
date  and  page  number  of  this  Federal 
Register  notice).  A  copy  of  the  petition 
should  also  be  sent  to  the  Executive 
Legal  Director,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
and  to  LeBoef,  Lamb,  Leiby  and  Mac 
Rae,  1333  New  Hampshire  Avenue, 
N.W.,  Washington,  D.C.  20036,  attorneys 
for  licensee.  Nontimely  filings  of 
petitions  for  leave  to  intervene, 
amended  petitions,  supplemental 
petitions  and/or  requests  for  hearing 
will  not  be  entertained  absent  a 
determination  by  the  Commission,  the 
presiding  officer  or  the  Atomic  Safety 
and  Licensing  Board  designated  to  rule 
on  the  petition  and/ or  request,  that  the 
petitioner  has  made  a  substantial 
showing  of  good  cause  for  the  granting 
of  a  late  petition  and/or  request.  That 
determination  will  be  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  March  12. 1982,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  D.C. 
and  at  the  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha.  Nebraska. 
68102. 

Dated  at  Bethesda,  Maryland,  this  4th  day 
of  May.  1982. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Clark, 

Chief  Operating  Reactors  Branch  No.  3, 
Division  of  Licensing. 

[FR  Doc.  82-12658  Filed  5-7-82:  8:4S  am] 
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Regulatory  Guide;  Issuance  and 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  revisions  to  two  guides  in  its 
Regulatory  Guide  Series.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  methods 
acceptable  to  the  NRC  staff  of 
implementing  specific  parts  of  the 
Commission's  regulations  and,  in  some 
cases,  to  delineate  techniques  used  by 
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the  staff  in  evaluating  specific  i>roblems 
or  postulated  accidents  and  to  provide 
guidance  to  applicants  concemiBg 
certain  of  the  information  needed  by  the 
stafl^  in  it«  review  of  applications  lor 
permits  and  licenses. 

Regulatoty  Guide  1.84.  Revision  19. 
"Design  and  Fabrication  Code  Case 
Acceptability,  ASME  Section  in. 
Division  1,"  and  Regulatory  Guide  1.85, 
Revision  19.  "Materials  Code  Case 
Acceptability,  ASME  Section  m. 
Division  1,"  list  those  code  cases  that 
are  generally  acceptaUe  to  the  NRC 
staff  for  implementation  in  the  licensing 
of  light-wHter-cooled  mdear  power 
plants.  These  two  guides  are 
periodicaRy  revised  to  update  the 
listings  of  acceptable  code  cases  and  to 
include  the  results  of  public  comment 
and  additional  sta^  review. 

Comments  and  suggestions  in 
connection  with  (1)  items  for  inclusion 
in  guides  currently  being  developed  or 
(2]  improvements  in  all  published  gtiides 
are  encooraged  at  any  time.  Comments 
should  be  sent  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
CoauniMion.  Washington,  D.C.  2055S, 
Attention:  Docketing  and  Service 
Branch. 

Regulatory  guides  ere  available  for 
inspectioB  at  the  Coaunission's  Public 
Document  Room,  1717  H  Street,  NW., 
Washjagtin,  D.C  Copies  of  active 
guides  may  be  purchaaed  at  the  current 
Government  Printing  Office  price.  A 
subscriptioB  service  for  future  guides  in 
specific  divisions  is  availat>le  through 
the  Goverttraent  {Minting  Office. 
Information  on  the  subscription  service 
and  current  prices  may  be  obtained  by 
writing -to  the  U.S.  Nuclear  Regulatory 
Commission.  Washiogtoa,  D.C  20555, 
Attention:  PubKcattons  Sales  Manager. 

(5  U.S.C.  5*2(a)) 

Dated  at  Silver  firing,  Maryland  this  8rd 
day  of  May  19B. 

For  the  Nndear  Regahitory  CommissioB. 

Director,  Office  tyfffackarRegiAitoTj 
Research. 

[FR  Doc.  82-iaBeo  Plied  9-7-82:  B:4S  nnl 
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State  Of  Oetorado;  OleeontinuMce  Of 
Certain  fleiulatory  Aulhority  and 
neaponeamiy  imnBi  me  «naie 

AQENCV:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  amended  agreement 

with  State  of  Colorado. 

summary:  Notice  is  hereby  given  that  on 
March  30. 1982.  the  Hoeerable  Nuozio  ]. 
Palladino,  Chairman  of  the  Nofclear 
Regulatory  Commissioo,  and  that  ob 


Api4  ao,  MBZ,  the  Hoaarable  Richard  D. 
Lasim,  Governor  of  the  State  of 
Colorado,  signed  aa  Amendment  to  the 
existing  sectioa  274b.  Agreement 
between  ^Bl€  and  the  State  of  Colorado 
pursuant  to  Section  274  <rf  the  Atomic 
Eoergy  Act  of  1954,  as  amended.  The 
amendment  pemdts  the  State  to 
continue  to  regulate  byproduct  material 
as  defined  in  section  lle.(2)  of  the  Act 
(uranium  mill  tailings]  in  conformance 
with  the  requirements  of  section  274o.  of 
the  Act 

The  proposed  Amendment  to  the 
existing  section  274b.  Agreement  was 
published  in  the  Federal  Register  for 
pubUc  comment  for  four  consecutive 
weeks  beginning  OcXober  14, 1961  (46  FR 
50628-90632).  A  minor  change  to  the 
introductoi^  text  was  made  to  conform 
the  Amendaient  to  the  requirements  of 
the  "Stratton-Schmitt"  amendment  (Pub. 
L  97-68).  Hie  amended  agreement  was 
modified  to  delete  the  following 
paragraph: 

Whereas,  it  is  necessary  to  enter  into  this 
amendment  in  order  to  implement  new 
requirements  of  Section  274  of  tiie  Act  which 
become  fully  effective  on  November  8, 1981: 
and. 

Pubbc  Law  97-88  makes  it  clear  that 
such  an  amended  agreement  is  not 
"oecessary"  for  the  State  to  continue  to 
regulate  uranium  mill  tailings  after 
November  8, 198L  The  following  was 
inserted  in  its  place: 

Whereas,  the  Governor  of  the  State  has 
requested  tiiis  aBendmeot  in  accordanoe 
with  Sectioa  274  of  the  Act:  and. 

The  Amendment  is  published  in 
accordance  with  the  requirements  of 
Public  Law  86-373.  A  copy  of  the 
consolidated  version  of  the  Agreement 
is  available  at  the  Office  of  State 
Programs. 


FOR  RIRTHER  MFORMATION  CONTACT 

John  R.  MoGrath.  Office  of  State 
Programs.  U.  S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Phone:  (301)  492-8889. 
StiPPLEMENTARV  information: 

Amendmeflfl  to  AgioeiueBt  Between  die 
United  States  Nudwe  Begulatocy 
Comwiasinn  and  State  of  Cofarado  for 
DiaoHitiinianoa  Caitain  Coomiasiosi 
Regtdataiy  Anthority  and  Raspoasibtlity 
Within  the  State  Pursuant  to  Section  2M 
of  the  Atomic  Energy  Act  of  1954.  as 
Amended 

Whereas,  the  United  States  Atomic 
Energy  Commission  *  (hereinafter 


'  Under  the  proviiioiu  of  the  Energy 
Recrgamwirtrm  Act  of  1974,  tha  reguiatcay  biodions 
forme^y  carried  out  by  the  Atomic  Energy 
Commlssian  are  now  carried  out  by  the  Nuclear 
Regulatory  Commission  as  of  January  19, 1975. 


refeired  to  as  tke  Coooisston)  entered 
into  an  Apowtnt  (hereinafier  referred 
to  as  tbe  Agreement  of  lamary  16, 1968) 
with  the  State  of  (Colorado  under  section 
274  of  the  Atomic  Eiiergy  Act  of  1954,  as 
amended  (hereinafter  referred  to  as  the 
Act),  H^ich  Agreeaient  became  effective 
on  February  1, 1968,  and  provided  for 
discontinuance  of  tiie  regulatory 
authority  of  the  Commission  within  the 
State  under  Chapters  6, 7,  and  S,  and 
Section  161  of  the  Act  with  respect  to 
byproduct  materials  as  defined  in 
section  lle.fl)  of  the  Ad  source 
materials,  and  special  mciear  materials 
in  quantities  not  sufficient  to  form  a 
critical  mass;  and 

Whereas,  the  Governor  of  the  State 
has  requested  this  amendment  in 
accordance  with  section  274  of  the  Act; 
and 

Whereas,  the  Commission  found  on 
March  1. 1982,  that  the  program  of  the 
Stale  for  the  regulation  of  materials 
covered  by  this  amendment  is  in 
accordance  with  the  requirements  of 
section  274o.  of  the  Act  and  in  all  other 
respects  compatible  with  the 
Commission's  program  for  the  regulation 
of  such  materials  and  is  wiequate  to 
protect  the  pidilic  health  and  safety;  and 

Whereas,  this  amendment  is  entered 
into  pursuant  to  the  proviskns  of  the 
Atomic  Energy  Act  of  1854.  as  amended; 

Now,  Therefore,  it  is  hereby  a^eed 
between  the  Commission  and  the 
Governor  of  the  State,  acting  on  behalf 
of  the  State,  as  follows: 

Section  1.  Article  I  of  the  Agreement 
of  January  16. 1968,  is  amended  by 
adding  "as  defined  in  section  lle.(l)  of 
the  Act;"  after  the  words  "byproduct 
materials"  in  paragraph  A.,  by 
redesignating  paragraphs  B.  and  C  as 
paragraphs  C.  md  D.,  and  by  inserting 
the  following  new  paragraph 
immediately  af^er  paragraph  A.: 

"B.  Byproduct  materials  as  Hppnpj  in 
section  lle42)  of  the  Act". 

Section  2.  Article  U.  of  the  Agreement 
of  January  16, 1968,  is  aiBended  by 
inserting  "A."  belore  the  words  "This 
agreeineot,"  by  redesignatiag 
paragraphs  A.  tfuoagh  D.  as 
subparagraphs  1.  throagh'4.,  and  by 
adding  the  foUowiag  at  the  end  thoeofi 

"B.  Nothwithstanding  this  Agreeaaent, 
the  Conmussion  retains  tlie  following 
authorities  pertaining  to  byprochict 
materials  as  defined  in  aectton  lle^Z)  of 
the  Act: 

"1.  Prior  to  Ifae  teraMnstion  of  a  State 
license  for  such  bypnsduct  mateiial,  or 
for  any  acfivity  that  reealts  in  the 
production  of  sech  SM%eiial,  tin 
Conffldsstoa  simll  have  nade  a 
deta9vine8eR  4iat  eO  applicable 
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standards  and  requirements  pertaining 
to  such  material  have  been  met. 

"2.  The  Commission  reserves  the 
authority  to  establish  minimum 
standards  governing  reclamation,  long 
term  surveillance  or  maintenance,  and 
ownership  of  such  byproduct  material 
Such  reserved  authority  includes: 

"a.  The  authority  to  establish  terms 
and  conditions  as  the  Commission 
determines  necessary  to  assure  that, 
prior  to  termination  of  any  license  for 
such  byproduct  material,  or  for  any 
activity  that  results  in  the  production  of 
such  material,  the  Ucensee  shall  comply 
with  decontamination, 
decommissioning,  and  reclamation 
standards  prescribed  by  the 
Commission;  and  with  ownership 
requirements  for  such  materials  and  its 
disposal  site: 

"b.  The  authority  to  require  that  prior 
to  termination  of  any  license  for  such 
bjrproduct  material  or  for  any  activity 
that  results  in  the  production  of  sudi 
material,  title  to  such  byproduct 
material  and  its  disposal  site  be 
transferred  to  the  United  States  or  the 
State  at  the  option  of  the  State  (provided 
such  option  is  exercised  prior  to 
termination  of  the  license]; 

"c.  The  authority  to  permit  use  of 
siuface  or  subsurface  estates,  or  both,  of 
the  land  transferred  to  the  United  States 
or  the  State  pursuant  to  subparagraph 
B.2.b.  of  this  Article,  but  such  use  of 
land  transferred  to  the  State  may  be 
made  only  with  the  concurrence  of  the 
State; 

"d.  The  authority  to  require  the 
Secretary  of  the  Department  of  Energy, 
other  Federal  Agency,  or  State, 
whichever  has  custody  of  such       '^ 
byproduct  material  and  its  disposal  site, 
to  undertake  such  monitoring, 
maintenance,  and  emergency  measures 
as  are  necessary  to  protect  die  public 
health  and  safety,  and  other  actions  as 
the  Commission  deems  necessary;  and 

"e.  The  authority  to  enter  into 
arrangements  as  may  be  appropriate  to 
assure  Federal  long  term  surveillance  or 
maintenance  of  such  byproduct  material 
and  its  disposal  site  on  land  held  in  trust 
by  the  United  States  for  any  Indian  tribe 
or  land  owned  by  an  Indian  tribe  and 
subject  to  a  restriction  against 
alienation  imposed  by  the  United 
States.". 

Section  3.  Article  III  of  the  Agreement 
of  January  16, 1968,  is  amended  by ' 
inserting  "otherwise  licensable  by  the 
State  under  Article  I  of  this  Agreement" 
after  the  words  "special  nuclear 
material" 

Section  4.  Article  VII  of  the 
Agreement  of  January  16, 1968,  is 
amended  by  inserting  "all  or  part  of 
after  the  words  "terminate  or  suspend." 


by  inserting  "(1)"  after  the  words  "finds 
that,"  and  by  adding  at  the  end  before 
the  period  the  following: 

",  or  (2)  the  State  has  not  complied 
with  one  or  more  of  the  requirements  of 
section  274  of  the  Act.  The  Commission 
shall  periodically  review  this  Agreement 
and  actions  taken  by  the  State  under 
this  Agreement  to  ensure  compliance 
with  the  provisions  of  section  274  of  the 
Act.". 

Section  5.  Article  VIII  of  the 
Agreement  of  January  16, 1968,  is 
amended  by  redesignating  it  Article  IX 
and  by  inserting  a  new  Article  VIII  as 
follows: 

"In  the  licensing  and  regulation  of 
byproduct  material  as  defined  in  section 
lle.{2]  of  the  Act,  or  of  any  activity 
which  results  in  production  of  such 
material,  the  State  shall  comply  with  the 
provisions  of  section  274o.  of  the  Act.  If, 
in  such  licensing  and  regulation,  the 
State  requires  financial  surety 
arrangements  for  the  reclamation  or 
long  term  surveillance  or  maintenance 
of  such  material, 

"A.  The  total  amount  of  funds  the 
State  collects  for  such  purposes  shall  be 
transferred  to  the  United  States  if 
custody  of  such  material  and  its 
disposal  site  is  transferred  to  the  United 
States  upon  termination  of  the  State 
license  for  such  material  or  any  activity 
which  results  in  the  production  of  such 
material.  Such  funds  include,  but  are  not 
Umited  to,  sums  collected  for  long  term 
surveillance  or  maintenance.  Such  funds 
do  not,  however,  include  monies  held  as 
surety  where  no  default  has  occurred 
and  the  reclamation  or  other  bonded 
activity  has  been  performed;  and 

"B.  Such  State  surety  or  other  ' 
financial  requirements  must  be 
sufficient  to  ensure  compliance  with 
those  standards  established  by  the 
Commission  pertaining  to  bonds, 
sureties,  and  financial  arrangements  to 
ensure  adequate  reclamation  and  long 
term  management  of  such  byproduct 
material  and  its  disposal  site.". 

This  amendment  shall  become 
effective  on  April  2a  1982,  and  shall 
remain  in  effect  unless  and  tmtil  such 
time  as  it  is  terminated  pursuant  to 
Article  VII. 

Done  at  Denver,  State  of  Colorado,  in 
triplicate,  this  20th  day  of  April  1982. 

For  the  State  Of  Colorado. 
Richard  D.  Lamm, 
Governor. 

Done  at  Washington,  District  of  Columbia, 
in  triplicate,  this  30th  day  of  March  1962. 


For  the  United  States  Nuclear  Regulatory 
Commission. 

Nunzio  J.  Palladino, 

Chairman. 

Dated  at  Bethesda.  Maryland,  this  4th  day 
of  May,  1982. 

For  the  United  States  Nuclear  Regulatory 
Commission. 
G.  Wayne  Kerr, 
Director,  Office  of  State  Programs. 

[FR  Doc  82-128M  Filed  S-7-a2:  M&  amj 
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POSTAL  RATE  COMMISSION 

[Docket  No.  A82-10;  Order  No.  432] 

Oceana  Station,  Virginia  Beach, 
Virginia  23453  (T.  J.  Hutchings,  Jr., 
Petitioner);  Filing  of  Appeal 

May  4, 1982. 

On  April  12, 1982,  the  Commission 
received  a  letter  from  T.  J.  Hutchings,  Jr. 
(hereinafter  "Petitioner"),  concerning 
alleged  United  States  Postal  Service 
plans  to  close  the  Oceana  station  in 
Virginia  Beach.  Following  a  response 
from  the  Secretary  of  the  Commission, 
Petitioner  sent  a  second  letter,  with  a 
copy  of  the  Postal  Service's  notice  that  it 
had  decided  to  close  the  Oceana  Station 
permanently.  Although  the  letters  make 
no  explicit  reference  to  the  Postal 
Reorganization  Act  we  believe  they 
should  be  construed  as  a  petition  for 
review  pursuant  to  section  404(b)  of  the 
Act  (39  U.S.C.  404(b)),  so  as  to  preserve 
Petitioner's  right  to  appeal  which  is 
subject  to  a  30-day  time  limit. '  However, 
section  1  of  the  Commission's  rules  of 
practice  calls  for  a  liberal  construction 
of  the  rules  to  secure  just  and  speedy 
determination  of  issues.* 

The  Act  requires  that  the  Postal 
Service  provide  the  affected  community 
with  at  least  60  days'  notice  of  a 
proposed  post  office  closing  so  as  to 
"ensure  that  such  persons  will  have  an 
opportunity  to  present  their  views".  * 
The  petitions  request  that  the  decision 
to  close  the  Oceana  station  be 
reconsidered.  The  April  10, 1982,  petition 
states  that  the  alternative  postal  station 
suffers  from  inconvenient  parking  and 
overcrowding.  The  petition  also  states 
the  alternative  facility  would  be  a 
hardship  for  the  elderly.  From  the  face 
of  the  petition  it  is  unclear  whether  any 
hearings  were  h^ld  and  whether  a 
determination  has  been  made  in 


'  39  U.S.C  404(b)(5).  39  U.S.C.  404(b)  was  added 
to  title  39  by  Pub.  L  94-421  (September  24, 1976),  90 
StaL  1310-11.  Our  rules  of  practice  governing  these 
cases  appear  at  39  CFR  3001.110  »t  aeq. 

'39GFR30m.l. 

>39U.8£.  404(b)(1). 


Federal  Register  /  Vol.  47,  No.  90  /  Monday,  May  10.  1982  /  Notices 


20059 


accordance  with  39  U.S.C.  404(b)(3).  The 
Commission's  rules  of  practice  require 
the  Postal  Service  to  file  the 
administrative  record  of  the  case  within 
15  days  after  the  date  on  which  the 
petition  for  review  is  filed  with  the 
Commission.* 
The  Postal  Reorganization  Act  states: 

The  Postal  Service  shall  provide  a 
maximum  degree  of  effective  and  regular 
postal  services  to  rural  areas,  communities, 
and  small  towns  where  post  offices  are  not 
self-sustaining.  No  small  post  office  shall  be 
closed  solely  for  operating  at  a  deficit,  it 
being  the  specific  intent  of  the  Congress  that 
effective  postal  services  be  insured  to 
residents  of  both  urban  and  rural 
communities. 

Section  404(b)(2)(C)  of  the  Act 
specifically  includes  consideration  of 
this  goal  in  determinations  by  the  Postal 
Service  to  close  post  offices.  The  effect 
on  the  community  is  also  a  mandatory 
consideration  under  section  404(b)(2)(A) 
of  the  Act. 

The  petition  appears  to  set  forth  the 
Postal  Service  action  complained  of  in 
sufficient  detail  to  warrant  further 
inquiry  to  determine  whether  the  Postal 
Service  complied  with  its  regulations  for 
the  discontinuance  of  post  offices. 

Upon  preliminary  inspection,  the 
petition  appears  to  raise  the  following 
issues  of  law: 

1.  Whether  the  Postal  Service's 
actions  with  regard  to  the  Oceana 
station  in  Virginia  Beach,  Virginia  must 
comply  with  the  requirements  of  39 
U.S.C.  404(b), 

2.  Whether  the  Postal  Service 
considered  the  change  the  closing  would 
cause  in  the  commimity's  use  of  the 
postal  services  imder  the  effect  on 
postal  service  factor,  section 
404(b)(2)(C), 

The  first  issue,  whether  a  closing  of 
the  Oceana  station  is  a  consolidation  or 
closing  of  a  post  office  within  the 
meaning  of  39  U.S,C,  404(b),  is  a 
threshold  question  which  should  be 
addressed  at  an  early  stage  in  this 
proceeding.  Therefore,  we  are 
requesting  the  Postal  Service  to  file, 
within  20  days  of  the  issuance  of  this 
Order,  a  memorandum  on  this  subject. 
The  Postal  Service  is  to  serve  Petitioner 
with  a  copy  of  the  memorandum.  In  the 
interests  of  procedural  fairness  and 
administrative  efficiency,  we  will 
modify  the  usual  schedule  for  the  filing 
of  the  Petitioner's  brief  so  that  it  is  due 
after  the  Postal  Service  is  to  file  its 
memorandimi  rather  than  30  days  after 
the  petition  is  filed. 


'  39  CFR  3001.113(a).  The  Postal  Rate  Commission 
informs  the  Postal  Service  of  its  receipt  of  such  an 
appeal  by  issuing  PRC  Form  No.  56  to  the  Postal 
Service  upon  receipt  of  each  appeal. 


Other  issues  of  law  may  become 
apparent  when  the  Commission  has  had 
the  opportimity  to  examine  the 
determination  made  by  the  Postal 
Service.  Such  additional  issues  may 
emerge  when  the  parties  and  the 
Commission  review  the  Service's 
determination  for  consistency  with  the 
principles  annotmced  in  Lone  Grove, 
Texas,  et  ai.  Docket  Nos,  A79-1,  et  al. 
(May  7, 1979),  and  the  Commission's 
subsequent  decisions  on  appeals  of  post 
office  closings  and  consolidations,  llie 
determination  may  be  found  to  resolve 
adequately  one  or  more  of  the  issues 
involved  in  the  case. 

In  view  of  the  above,  and  in  the 
interest  of  expediting  this  proceeding 
under  the  120-day  decisional  deadline 
imposed  by  section  404(b)(5),  the  Postal 
Service  is  advised  that  the  Commission 
reserve  the  right  to  request  a  legal 
memorandum  from  the  Service  in 
addition  to  the  one  requested  previously 
in  this  Order  on  one  or  more  of  the 
issues  described  above  and/or  any 
further  issues  of  law  disclosed  by  the 
determination  made  in  this  case.  In  the 
event  that  the  Commission  finds  such 
memorandum  necessary  to  explain  or 
clarify  the  Service's  legal  position  or 
interpretation  on  any  such  issue,  it  will, 
within  20  days  of  receiving  the 
determination  and  record  pursuant  to 
section  113  of  the  rules  of  practice  (39 
CFR  3001.113)  make  the  request  therefor 
by  order,  specifying  the  issues  to  be 
addressed. 

When  such  a  request  is  issued,  the 
memorandum  shall  be  due  within  20 
days  of  the  issuance,  and  a  copy  of  the 
memorandum  shall  be  served  on  the 
Petitioner  by  the  Service. 

In  briefing  the  case  or  in  filing  any 
motion  to  dismiss  for  want  of 
prosecution  in  appropriate 
circimistances,  the  Service  may 
incorporate  by  reference  all  or  any 
portion  of  a  legal  memorandtmi  filed 
pursuant  to  such  an  order. 

The  Act  does  not  contemplate 
appointment  of  an  Officer  of  the 
Commission  in  Section  404(b)  cases,  and 
none  is  being  appointed.  The 
Commission  orders  that  i 

(A)  The  letters  of  April  12  and  28, 
1982.  from  T.  ].  Hutchings.  Jr.  be 
construed  as  a  petition  for  review 
pursuant  to  Section  404(b)  of  the  Act  (39 
U.S.C.  404(b)). 

(B)  The  Secretary  of  the  Commission 
shall  publish  this  Notice  and  Order  in 
the  Federal  Register. 

(C)  The  Postal  Service  shall  file  a 
memorandum  by  May  24, 1982.  on 
whether  39  U.S.C,  404(b)  is  apphcable  to 
the  action  of  the  Postal  Service 
complained  of  in  the  petition. 


By  the  Commission. 
David  F.  Hanis. 

Secretary. 

Appendix 

April  12, 1982— Filing  of  Petition. 

May  4, 1982 — Notice  and  Order  of  Filing  of 

Appeal. 
May  14, 1982— Filing  of  Record  by  Postal 

Service  [see  39  CFR  3001.113(a)), 
May  14, 1982 — Last  day  for  filing  of  petitions 

to  inter\'ene  [see  39  CFR  3001.111(b)), 
May  24, 1982— Filing  of  Postal  Service's  legal 

memorandum. 
June  14, 1982 — Petitioner's  initial  brief  [see  39 

CFR  3001.115(a)). 
June  29, 1982 — Postal  Service  answering  brief 

[see  39  CFR  3001.115(a)). 
July  14, 1982— (1)  Petitioner's  reply  brief, 

should  petitioner  choose  to  file  such  brief 

[see  39  CFR  3001.115(c}), 

(2)  Deadline  for  motions  by  any  party 
requesting  oral  argument  The 
Commission  will  exercise  its  discretion, 
as  the  interests  of  prompt  and  just 
decision  may  require,  in  scheduling  or 
dispensing  with  oral  argument 
August  20. 1982 — Expiration  of  120-day 

decisional  schedule  [see  39  U.S.C 

404(b)(5)). 

|FR  Doc  82-12569  Filed  S-7-a2:  ftlS  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[License  No.  06/06-5207] 

Capital-Management  Services,  Inc; 
Filing  an  Application  for  Transfer  of 
Ownership  and  Control 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  (SBA), 
pursuant  to  §  107.701  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.701(1981))  for 
transfer  of  ownership  and  control  of 
Capital-Management  Services,  Inc.,  1910 
Nortii  Grant.  Suite  200,  Littie  Rock. 
Arkansas  72201.  a  Federal  Licensee 
under  the  Small  Business  Investment 
Act  of  1958  (the  Act),  as  amended  (15 
U.S.C,  661  et  seq.y  The  proposed 
transfer  of  ownership  and  control  of 
Capital-Management  Services,  Inc., 
which  was  licensed  March  14, 1979,  is 
subject  to  the  prior  written  approval  of 
SBA. 

During  the  course  of  the  Board  of 
Directors'  meeting  of  September  24, 
1981,  an  informal  agreement  was  made 
between  Mr.  David  &  Linda  Hale  and 
the  other  stockholders,  whereby  Mr.  & 
Mrs.  Hale  would  purchase  their  stock, 
with  the  exception  of  Mr.  Carter  Dennis, 
and  the  ownership  of  the  licensee's 
stock  to  be  as  follows: 
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Name 

Oflice 

Pwceni 

ol 
owner- 

David  L  Hale 

Presktsm _ 

Stockholder   

68.75 

25  OO 

Linda  Sua  Hale -..._ 

Assistant  Sacratanr— 

6.2S 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  new  owners 
and  management,  and  the  probabiUty  of 
successful  operations  of  the  company 
under  this  management,  including 
adequate  proHtability  and  Bnancial 
soundness,  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  given  that  any  person  may, 
not  later  than  May  25. 1982.  submit 
written  comments  on  the  proposed 
transfer  of  ownership  and  control  to  the 
Acting  Deputy  Associate  Administrator 
for  Investment,  Small  Business 
Administration,  1441  "L"  Street.  NW.. 
Washington.  D.C.  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Little  Rock.  Arkansas. 

Dated:  May  3, 1982. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 
Robert  G.  Lineberry, 

Acting  Deputy  Associate  Administrator  for 
Investment 

|FR  Doc  82-12608  Filed  5-7-C2: 8^•S  amj 
BILLiNQ  CODE  I02S-01-M 


[Ucense  No.  05/05-0163] 

First  Ohio  Capital  Corp^  Issuance  of  a 
Small  Business  Investment  Company 
License 

On  January  27, 1982,  a  notice  was 
published  in  the  Federal  Registn  (47  FR 

1228]  stating  that  an  application  has 
been  filed  by  First  Ohio  Capital 
Corporation  006  Madison  Avenue. 
Toledo,  Ohio  43604.  with  the  Small 
Business  Administration  (SBA)  pursuant 
to  §  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1981))  for  a  Ucense  as  a 
small  business  investment  company. 

Interested  parties  were  given  until 
close  of  business  February  11. 1982.  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  05/05-0163  to  Hrst 
Ohio  Capital  Corporation  to  operate  as 
a  small  business  investment  company. 

Dated:  April  29. 1982. 


(Catalog  of'Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies) 
Robert  G.  Lineberry. 

Acting  Deputy  Associate  Administrator  for 
Investment. 

|FR  Doc  82-12809  FQsd  5-7-81:  8:45  ami 
BIUJNQ  CODE  •03S-01-M 


(SBLC  No.  03/B-0024] 

Gulf  American  SBL,  Inc.;  Filing  of 
Application  for  EUgibiHty 
Determination  m  a  Small  Business 
Lending  Company 

An  Application  for  Eligibility 
Determination  as  a  Small  Business 
Lending  Company  has  been  filed  by  Gulf 
American  SBL,  Inc.  (AppHcant),  659 
Jenks  Avenue.  P.O.  Box  2082.  Panama 
City.  Florida  324OT.  with  the  Small 
Business  Administration  pursuant  to 
§  120.4(b)  of  the  SBA  Regulations  (13 
CFR  120.4(b)  (1981)),  promulgated  under 
the  Small  Business  Act. 

As  a  Small  Business  Lending 
Company  (SBLC),  under  Subsection  (b) 
mentioned  above,  the  Applicant  will  be 
engaged  solely  in  the  making  of  loans  to 
small  business  concerns,  in  participation 
with  SBA.  and  in  accordance  with 
applicable  SBA  Regulations.  It  will  be 
subject  to  supervision  and  examination 
by  the  SBA. 

The  Applicant  is  incorporated  under 
the  laws  of  the  State  of  Florida  and  will 
commence  operation  with  minimum 
capitalization  of  $l,000,00a  which  will 
be  raised  through  the  sale  of  100%  of  its 
common  shares  to  Gulf  American 
Financial  Corporation,  659  Jenks 
Avenue,  P.O.  Box  2062.  Panama  City, 
Florida  32401.  Golf  American  Financial 
Corporation  vras  formed  on  March  30, 
1981,  for  the  primary  purpose  of 
engaging  in  lending,  financing,  and  other 
related  commercial  and  financial 
activities.  It  is  a  controlled  subsidiary  of 
H.  G.  Harders  and  Son,  Inc.,  5521  East 
Highway  98,  Panama  City,  Florida  32401, 
which  will  own  80%  of  Gulf  American 
Financial  Corporation's  common  shares. 

The  Officers  and  Directors  of  the 
Applicant  as  well  as  the  parent  are: 
William  E.  Welliver,  604  Bunkers  Cove 

Road,  Panama  City,  Florida  32401 — 

President  and  Director 
Ryan  D.  Termyson.  4623  North  Shore 

Road,  Lynn  Haven,  Florida  32444 — 

Vice  President  and  Director 
Fred  M.  Webb,  4805  North  Shore  Road. 

Lynn  Haven,  Florida  32401 — EHrector 
Randolph  T.  Mclnvale,  4510  Aster 

Street,  Panama  City,  Florida  32401— 

Director 
John  B.  Jinks.  100  Cherry  Street,  Unit  #4. 

Panama  City,  Florida  32401— Director 


Donald  R.  Crisp,  731  Driftwoo<i  Drive, 

Lynn  Haven,  Florida  32444 — Director 
Julian  Bennett,  3127  West  30th  Court, 

Panama  City,  Florida  32405 — Director 
Lydia  L  Frein.  5618  S.  Lagoon  Drive. 

Panama  Qty  Beach.  Florida  32401 — 

Director 
J.  Paul  Padgett.  6506  Minneola  Street. 

Panama  Qty.  Florida  32401 — Director 
John  Christo.  lU.  808  W.  39th  Court. 

Panama  City.  Florida  32401 — Director 
Girard  L  demons.  Jr..  518  Bunkers  Cove 

Road.  Panama  City,  Florida  32401— 

Director 

The  AppUcant  intends  to  initially 
conduct  its  operations  in  the  State  of 
Florida  and  sell  in  the  Secondary 
Market  the  SBA's  guaranteed  portion  of 
loans  made  to  small  business  concerns. 

Matters  involved  in  SBA's 
consideration  of  the  Application  include 
the  general  business  reputation  and 
character  of  management,  and  the 
probability  of  successful  operation  of 
the  corporation  under  their 
management  including  adequate 
profitability  and  financial  soundness,  in 
accordance  with  the  Small  Business  Act 
and  the  Regulations  promulgated 
thereunder. 

Notice  is  hereby  given  that  all 
interested  parties  may.  not  later  than 
May  25. 1982  submit  to  SBA  written 
comments  on  the  proposed  Applicant 
and/or  its  management  Any  such 
communications  should  be  addressed  to: 
Wayne  S.  Foren.  Director.  Office  of 
Lender  Relations  and  Certification, 
Small  Business  Administration.  1441  L 
Street  NW..  Washington.  D.C.  20416. 

A  copy  of  this  Notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Panama  City.  Florida,  as 
well  as  in  the  Eastern  Regional  Edition 
of  the  Wall  Street  Journal. 

Dated:  April  30, 1982. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  59.012  Small  Business  Loans) 
Edwin  T.  HoDoway. 

Associate  Administrator  for  Finance  and 

Investment 

|FR  Doc.  sa-12B10 Filed  S-7-8Z:  8:46  am) 
BILUNQ  COOE  MOS-OI-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Import  Relief  on  Prepared  or 
Preserved  Mushrooms:  Request  for 
Public  Comment  on  Retention  or 
Termination  of  ReNof  for  Canned  and 
Frozen  Mushrooms  BroHed  In  Butter  or 
in  Butter  Sauce 

By  Presidential  Proclamation  4801  of 
October  29, 1980,  the  President  provided 
for  increase  for  3  yeers  in  the  duty  on 
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imports  of  prepaored  or  preserved 
mushrooms  provided  for  in  item  144.20 
of  the  Tarifi  Schedules  of  the  United 
States  (TSUS).  That  proclamation 
implemented  the  President's 
determination,  under  section  202(b]  of 
the  Trade  Act  of  1974  (the  Act)  (19 
U.S.C.  2252(b]].  which  was  contained  in 
a  Memorandum  from  the  President  to 
the  United  States  Trade  Representative 
dated  October  17, 1980. 

By  Presidential  Proclamation  4904  of 
February  27. 1982,  the  President 
provided  for  the  termination  of  import 
relief  with  respect  to  certain  wild 
specialty  mushrooms  valued  at  over 
$1.60  per  pound  and  to  certain  whole 
oriental  mushrooms  in  retail-size 
containers.  That  proclamation 
implemented  the  President's 
determination  pursuant  to  section 
2G3(h)(4)  of  the  Act  (19  U.S.C. 
2253(h)(4)). 

At  the  request  of  the  United  States 
Trade  Representative,  the  International 
Trade  Commission  (the  Commission) 
instituted  an  investigation  on  December 
29, 1981,  in  order  to  advise  the  President 
with  respect  to  (1)  developments  in  the 
mushroom  industry  since  import  reUef 
became  effective,  and  (2)  the  probable 
economic  effect  on  the  domestic 
mushroom  industry  of  exempting  canned 
and  frozen  mushrooms  broiled  in  butter 
or  in  butter  sauce  (buttered  mushrooms) 
from  the  import  relief  duties  currently  in 
place.  In  the  report  of  their  findings, 
dated  April  15, 1982  (Report  to  the 
President,  Investigation  No.  TA-203-10), 
the  Commission  advises  that 
termination  of  the  import  relief  for 
buttered  mushrooms  would  have  an 
adverse  economic  effect  on  the  domestic 
industry  concerned. 

The  Trade  Policy  Staff  Committee 
(TPSC)  must  prepare  a  recommendation 
to  the  United  States  Trade 
Representative  concerning  what  action, 
if  any,  he  should  advise  the  President  to 
take.  To  assist  the  TPSC  in  developing 
that  recommendation,  interested 
persons  are  invited  to  submit  written 
views  on  the  advice  given  on  buttered 
mushrooms  in  the  Commission's  April  15 
report. 

Comments  should  be  submitted  to  the 
Secretary,  Trade  Policy  Staff  Committee, 
Room  500,  600 17th  Street  NW.. 
Washington,  D.C.  20506.  Submissions 
must  be  received  no  later  than  close  of 
business  May  21, 1982.  For  further 
information,  call  Robert  Simpson  on 


202-395-^006.  Legal  questions  should  be 
directed  to  Ahce  Zalik  on  202-395-3432. 
Frederick  L.  MoolgomBry. 

Chairman,  Trade  PoJicy  Staff  Committee. 

|FR  Doc  8Z-UB87  Piled  5-7-K:  MS  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD  83-048] 

Towing  Safety  Advisory  Committee 
agency:  Coast  Guard,  DOT. 
ACTION:  Request  for  Applications. 

summary:  The  U.S.  Coast  Guard  is     \ 
seeking  applicants  for  appointment  to 
membership  on  the  Towing  Safety 
Advisory  Committee  (TSAC).  TSAC 
advises  the  Commandant  on  rulemaking 
matters  related  to  shallow  draft  inland 
and  coastal  waterway  navigation  and 
towing  safety. 

Nine  (9)  members  will  be  appointed  as 
follows:  Five  (5)  members  from  the 
barge  and  towing  industry,  reflecting  a 
geographical  balance;  one  (1)  member 
from  port  districts,  authorities  or 
terminal  operators;  one  (1)  member  from 
maritime  labor;  and  two  (2)  members  of 
the  general  public,  preferably  those  with 
environmental  backgrounds.  To  achieve 
the  balance  of  membership  required  by 
the  Federal  Advisory  Committee  Act, 
the  Coast  Guard  is  particularly 
interested  in  receiving  applications  from 
minorities  and  women.  The  committee 
will  meet  at  lease  once  per  year  at  a 
location  selected  by  the  sponsor. 

DATE:  Requests  for  applications  should 
be  received  no  later  than  June  24, 1982. 

ADDRESS:  Persons  interested  in  applying 
should  write  to:  Commandant  (G-CMC/ 
44).  U.S.  Coast  Guard  Headquarters, 
Washington.  D.C.  20593. 

FOR  FURTHER  INFORMATION  CONTACT 

CDR  A.D.  UTARA,  Executive  Secretary, 
Towing  Safety  Advisory  Committee  (G- 
CMC),  Room  4402,  U.S.  Coast  Guard 
Headquarters,  Washington,  D.C.  20593 
(202)  426-1477. 

Dated:  May  5. 1982. 
A.  D.  Utara, 

Commander.  USCG,  Regulations  Officer. 

[FK  Doc.  82-12609  FUcd  S-7-82;  a'45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  82-87] 

Reimbursable  Servicer— Excess  Cost 
of  Predearance  Operations 

May  5, 1982. 

Notice  is  hereby  given  that  pursuant 
to  §  24.18(d}.  Customs  Regulations  (19 
CFR  24.ia(d)l.  the  biweekly 
reimbursable  exce%&  costs  for  each 
predearance  installation  are  determined 
to  be  as  set  forth  below  and  will  be 
effective  with  the  pay  period  beginning 
May  16, 1982. 


Montreal.  Canada.. 


Toronto.  Canada. 


Kindtoy  Field,  Bemuda. 


Nassau.  Bahama  Istands... 

Vancouver,  Canada 

Winnipeg.  Canada 

Freepoa  Bahama  Islands. 
Calgary.  Canada.. 


Edmonton.  Canada.. 


si  8.288 
31,294 

0,577 
18M2 
14.1S1 

1.722 
10.390 

8,238 

5.013 


Jack  T.  I^cy. 

Comptroller. 

(FK  Doc  82-12655  FUed  S-7-8£  8^  i 
BKUNGCOOE  4t20-02-M 


VETERANS  ADMINISTRATION 

Geriatrics  and  Gerontology  Advisory 
Committee;  Meeting 

The  Veterans  Administration,  in 
accordance  with  Pub.  L  92-463,  gives 
notice  that  a  meeting  of  the  Geriatrics 
and  Gerontology  Advisory  Committee 
will  be  held  in  room  817  at  the  Veterans 
Administration  Central  Office,  810 
Vermont  Avnue,  NW,  Washington,  DC, 
on  May  20  and  21, 1982.  The  purpose  of 
the  Geriatrics  and  Gerontology 
Advisory  Committee  is  to  advise  the 
Administrator  and  the  Chief  Medical 
Director  relative  to  the  care  and 
treatment  of  the  aging  veterans,  and  to 
evaluate  the  Geriatric  Research 
Education  and  Clinical  Centers 
established  by  the  Department  of 
Medicine  and  Surgery, 

The  sessions  on  May  20  vdll  be  open 
to  the  public  from  8:30  a.m.  to  12  noon 
and  will  be  closed  from  1  p.m.  to  4:30 
p.m.  The  sessions  on  May  21  will  be 
closed  from  8:30  a.m.  to  12  noon  and 
open  to  the  public  from  1  p.m.  to 
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conclusion.  Because  seating  capacity  of 
the  meeting  room  is  limited,  it  will  be 
necessary  for  those  wishing  to  attend 
the  open  sessions  to  contact  Mrs. 
Barbara  Pryor,  Executive  Secretary, 
Geriatrics  and  Gerontology  Advisory 
Committee,  Veterans  Administration 
Central  Office  (phone  202-389-2298) 
prior  to  May  12, 1982. 

The  two  sessions  will  be  closed  since 
they  involve  discussion,  examination, 
reference  to,  and  oral  review  of  site 
visits,  staff  and  consultant  critiques  of 
research  protocols,  and  similar 


documents  in  coimection  with  the 
committee's  evaluation  of  the  Geriatric 
Research  Education  and  Clinical 
Centers.  The  discussion  and 
recommendations  will  deal  with 
qualifications  of  personnel  conducting 
these  studies,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  as  well  as 
research  information,  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
proposed  agency  action  regarding  such 
research  projects.  Closure  of  the  meeting 


is  in  accordance  with  subsection  10(d)  of 
Pub.  L.  92-463,  as  amended  by  Pub.  L. 
94-409,  and  as  cited  in  5  U.S.C. 
552b(c)(6)  and  (9)(B). 

The  appearance  of  this  notice  in  the 
Federal  Register  at  least  15  calendar 
days  prior  to  the  meeting  date  has  been 
hindered  due  to  administrative  delays 
within  the  agency. 

Dated:  May  5, 1982. 
Robert  P.  Nimmo. 

Administrator. 

|FR  Doc.  B2-1ZS80  Filed  5-7-82:  8:45  am] 
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Sunshine  Act  Meetings 
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FEDERM.  COMMONICATIOflS  COMMISStON 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday.  May  13, 1982.  which  is 
scheduled  to  commence  at  9;30  a.m.,  in 
Room  856,  at  1919  M  Street.  N.W., 
Washington^  IXC 

Agenda,  Item  No.,  and  Subject 

General — 1 — Title:  Implementation  of  the 
Final  Acts  of  the  World  Administrative 
Radio  Conference.  Geneva.  197a  Summary: 
The  Commission  is  soliciting  public 
comments,  throu^  a  series,  of  documents 
in  this  proceeding  (Docket  80-739),  on 
national  implementation  of  the  Final  Acts 
of  the  1979  World  Administrative  Radio 
Conference.  This  Notice  of  Inquiry 
considers  the  technical  standards  for 
transmitters  authorized  by  the  Commission. 

General— Z—TO/e;  Notice  of  Proposed 
Rulemaking  to  expand  the  frequencies 
available  for  use  by  Aural  broadcast  STL 
and  Intercity  relay  stations.  Summary:  The 
Commission  wrill  considfer  the  merits  of 
RM-2897,  Wed  by  the  National  Association 
of  Brnadcasfers  (NAB],  to  reallocate  the 
942-947  MHz  band  back  to  the  Broadcast 
Auxihary  Service  and  RM-3246,  filed  by 
Moseley  Associates,  Inc.,  to  use  unassigned 
UHF-TV  channels  for  Broadcast  Auxiliary 
Service.  Additionally,  the  Commission  will 
consider  the  merits  of  sharing  the  2130- 
2150  MHz  and  218O-22B0  MHz  bands, 
presently  alhjcatwd  to  the  ftirafe 
OperationsKPfxed  Microwave  Service, 
with  the  Broadcast  Auxiliary  Service. 

General — 3 — Title:  An  Inquiry  Relating  to 
Preparation  for  an  mtemallomri 
Telecommunication  Unimi  WorW 
Administrative  Radio  Conference  on  the 
Use  of  the  Geestationery-SetelRte  Orbit 
and  the  Plenninf  of  tiw  Space  Services 
Utitizing  it.  Summary:  This  proceeding 
requests  public  comment  eonceming 
Commission  preparation  far  a  WorW 


Administrative  Radio  Conference  on  the 
nse  of  the  geostationary -satellite  orbit  and 
the  planning  of  the  space  service  utilizing 
it.  The  Conference  will  be  held  in  two 
sessions  in  1985  and  in  1967.  This  item 
before  the  Conusiaaion  is  the  second 
Notice  in  this  prececdiog.  It  provides 
objectives,  principles  and  other  guidance 
for  U.S.  preparations  in  the  development  of 
the  Commission's  recommendations  for 
U.S.  proposals. 

General — 4 — Title:  Amendment  of  Parts  2,  21, 
87  and  90  of  the  Commiesion's  Rules  to 
Allocate  Spectrum  for.  and  to  Establish 
Other  Rules  and  Policies  Pertaining  to.  the 
Use  of  Radio  in  Digital  Termination 
Systems  for  the  Provision  of  Digital 
Communications  Services.  Summary:  The 
Commission  amsiders  petitions  for 
reconsideration  of  the  First  Report  and 
Order  in  Docket  79-188.  which  request 
modification  of  technical  standards  for 
digital  termination  systems  [DTS)  and  of 
policy,  procedural,  and  legal  matters 
relat^  to  the  nae  at  DTS  in  the  Digital 
Electreaic  Message  Service. 

Private  Radio— 1— Tit/a;  In  tiie  Matter  of 
Amendment  of  Section  9a555(b)  of  the 
Commission's  Rules  to  provide  for 
Geographic  Reallocation  of  certain 
channels  in  the  Detroit  area  to  ttie  Business 
Radio  Service-^PR  Docket  No.  81-1,  RM- 
336S.  Summary:  The  FCC  has  before  it  for 
consicteration  disposition  of  its  proceeding 
in  Docket  I*».  81-1  to  amend  Part  90  of  the 
Commission's  Ruie  to  provide  for 
geographic  reallocation  from  other  private 
land  mobile  radio  services  to  the  Business 
Radio  Service  of  all  channels  in  the  bands 
150-174  MHz  and  450-470  MHz  in  the 
Detroit  area  which  show  both  zero- 
measured  use  and  no  Ucensees  authorized 
to  use  them. 
Common  Carrier— 1 — Title:  Application  of 
Williamsport  Mobile  Telephone  Company 
for  review  of  the  Common  Carrier  Bureau's 
grant  of  the  application  of  Buffalo  Valley 
Telephone  Company,  File  No.  21754-CD-P- 
81.  Summary:  The  Commission  will 
consider  the  Application  for  Review  filed 
by  WiUiamsport  Mobile  Telephone 
Company  (WMTC)  challenging  the 
Common  Carrier  Bureau's  grant  of  the 
application  of  Buffalo  Valley  Telephone 
Company  for  a  one-way  frequency  in 
Unioa,  PennysJvania.  WMTC  has  argued 
that  BuEalo  Valley's  application  failed  to 
adequately  demonstrate  need,  was 
incomplete  in  regard  to  required 
information,  and  unjustifiai>ly  requested  a 
waiver  of  certain  Commission  Rules. 
WMTC  has  also  challenged  the  Mobile 
Services  Division's  authority  to  act  upon 
contested  appfcatin— 
Common  Carnef—Z^THJe:  Atfrerf  Q  Cordoo. 
jr..  Summary:  The  r.fnnini«ttinf|  ^iQ 
consider  whether  to  reconsider  its 
declaratory  ruling,  in  Al^d  C.  Cordon.  Jr., 
80  FCC  2d  328  (18801  which  nried  that 


applications  in  the  Domestic  Public  Land 
Mobile  Radio  Service  (DPLMRS)  wiD  be 
returned  if  the  applicant  has  been  denied 
state  certification  and  the  state  appeal 
process  has  beea  exhausted.  The 
Commission  will  also  consider  whether  the 
Common  Carrier  Bureau  properly  netumed 
apphcations  filed  by  Radio  and 
Commonication  Consultants,  Inc.  Cor 
DPLMRS  stations  at  Shreveport  Lotusiana. 
pursuant  to  the  ComnuasioB's  Cordoo 
ruling. 
Commoo  Carrier — 3 — Title:  Conisat's 
participatiaa  in  the  provision  of  ship  earth 
station  equipment.  Sammary: 
Memorandinn  Opinion  and  Ordeir  (1) 
severing  the  ship  earth  station  issue  from 
the  other  issues  raised  in  the  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No.  80- 
634  (see  Communications  Satellite 
Corporation,  81  PCC  2d  287  (1980);  and  (2J 
addressing  the  issue  of  whether  applicable 
law  and  policy  prohibit  COMSAT  General 
TeleSystems.  Inc.,  a  Comsat  subsidiary, 
from  supplying  ship  earth  station  terminal 
equipment  for  use  in  the  INMARSAT  global 
maritime  sateUite  system.  Tlie  issue  was 
raised  when  COMSAT  General  notified  the 
Commission  of  the  intent  to  engage  in  such 
activities,  and  was  addressed  in  comments 
filed  in  the  CC  Docket  No.  80-634 
rulemaking  proceecfing. 
Renewal — 1 — Title-  Ljcense  Renewal 
Applications  of  Dana  Pictures.  Ina  and 
Alexander  Broadcasting  Company,  a  joint 
venture  d/b/a  Kaye-Smith  Enterprises  for  , 
Stations  KJRB  and  IsCEZE-FM,  Spolcane. 
Washington;  KISW{FM).  Seattle. 
Washington;  and  ickL(AM)  and  KXL-FM. 
Portland.  Oregon  and  Applicatioas  for 
Assignment  of  Licenses  oif  the  above 
referenced  stations  from  Kaye-Smith 
Enterprises  to  Alexander  Broadcaatii^ 
Company.  Summary:  The  CommisHoa  wiU 
consider  a  petition  to  deny  and  informal 
objections  to  the  renewal  and  assignment 
of  hcenses  of  the  above  stations  fiied  by 
Vincent  L.  Hoffart 
Renewal — 2 — Titim:  Competmg  'i[i|ita  iliiiiiii 
of  Dena  Pictures.  Inc.  and  Alexander 
Broadcasting  Company,  a  joint  venture 
d/b/a  Kaye-Smith  Enterprises  for  renewal 
of  license  of  Station  KISW(FM),  Seattle, 
Washington,  and  Vtncent  L  Hoffart  d/b/a/ 
Hoffart  Broadcasting  for  a  constroctleii 
permit  Summary:  The  Commission  wiH 
consider  designating  the  Kaye-Smith  and 
Hoffart  applications  for  hearing  in  a 
consolidated  proceeding. 
Renewal— 3— 7>7/b:  "Petition  for  Review  By 
Review  Board"  filed  futy  27. 1981  by 
Vincent  L  Hoffart  of  denial  of  an  Loformal 
objection  to  the  assignment  of  licenses  of 
Stations  KCKN  and  KCKN-FM,  Kansas 
City,  Kansas.  Summary:  Vincent  L  Hoffart 
seeks  review  by  the  Review  Board  of  the 
denial  of  his  informal  objection  tn  the 
assigHiiient  of  licenses  ef  Stations  KCKN 
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and  KCKN-FM.  Kansas  City,  Kansas  by 
the  Broadcast  Bureau.  Denial  was  made 
pursuant  to  delegated  authority  on  July  14, 
1981. 

Aural — 1 — Title:  In  re  application  of 
Soundamerica  Corporation,  licensee  of 
WDWQ(FM),  St.  George.  South  Carolina. 
Summary:  The  Commission  considers  its 
action  of  [anuary  15, 1982  granting  the 
application  by  delegated  authority  and 
applications  for  review  of  that  action  filed 
by  WEZL,  Inc.  and  KTM  Broadcasting,  Inc.. 
licensees  of  FM  Stations  WEZL  and 
WKTM,  Charleston  and  North  Charleston. 
South  Carolina,  respectively. 

Aural — 2 — Title:  Seven  applications  for 
authority  to  operate  the  facilities  of  former 
stations  VVMOU(AM)  and  WXLQ(FM). 
Berlin,  New  Hampshire.  Summary:  The 
Commission  considers  the  applications  and 
a  petition  to  denty  two  of  them. 

Television — 1 — Applications  of  Charleston. 
S.C.  VHF  television  stations  (WCBD, 
WCIV.  WCSC,  and  WITV  to  make  changes 
in  their  facilities;  petitions  to  deny. 
Summary:  The  Commission  will  consider 
whether  grant  of  the  applications  will  have 
an  impact  on  UHF  stations  in  Columbia 
and  Florence,  S.C,  which  would  adversely 
affect  the  public  interest. 

Broadcast — 1 — Title:  Changes  in  the  rules 
relating  to  non-commercial,  educational  FM 
broadcast  stations.  Summary:  The 
Commission  will  consider  a  Second  Further 
Notice  of  Proposed  Rule  Making  which 
would  address  the  unresolved  issues  in  the 
Docket  20735  proceeding. 

Broadcast — 2 — Title:  Petitions  for 
Reconsideration  of  Report  and  Order  In  the 
Matter  of  Petition  for  Rule  Making  to 
Amend  the  Television  Table  of 
Assignments  to  Add  New  VHF  Stations  in 
the  Top  100  Markets  and  to  Assure  that  the 
New  Stations  Maximize  Diversity  of 
Ownership,  Control  and  Programming. 
(Docket  No.  20418— "VFH  Drop-Ins".) 
Summary:  Petitioners  seek  Commission 
reconsideration  of  its  Report  and  Order  in 
Docket  20418  either  in  whole  or  in  part.  The 
Memorandum  Opinion  and  Order  discusses 
and  resolves  the  issues  raised  in  those 
petitions. 

Broadcast — 3 — Title:  Amendment  of  Parts  2 
and  73  of  the  Commission's  AM  broadcast 
rules  with  reference  to  the  use  of  the  AM 
carrier  for  utility  load  management 
purposes.  Summary:  On  December  17, 1981, 
the  Conunission  adopted  a  Notice  of 
Proposed  Rule  Making  (47  FR  1386,  January 
13, 1982]  proposing  to  permit  utility  load 
management  signals  to  be  transmitted 
through  the  AM  broadcast  carrier  as  long 
as  they  do  not  degrade  AM  main  channel 
broadcasting.  This  new  authorization 
would  allow  expansion  of  energy 
management  communication  alternatives 
for  utilities.  The  Report  and  Order 
discusses  and  resolves  this  issue. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  P.  Peratino,  FCC  Public  Affairs 
Office,  telephone  number  (202}  254-7674. 


Issued:  May  5, 1982. 
WilUam  J.  Tricarico, 

Secretary,  Federal  Communications 
Commission. 

IS-a87-S2  Filed  $-5-82  306  pm) 
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FEDERAL  COMMUNICATIONS  COMMISSION 

The  Federal  Communications 
Commission  will  hold  a  Closed  Meeting 
on  the  subjects  listed  below  on 
Thursday,  May  13. 1982.  following  the 
Open  Meeting  which  is  scheduled  to 
commence  at  9:30  a.m.,  in  Room  856.  at 
1919  M  Street  NW.,  Washington,  D.C. 

Agenda,  Item  No.,  and  Subject 

Hearing — 1. — ^Application  for  Review  of  the 

Review  Board  Decision  (88  FCC  2d  401]  in 

the  Sulphiu-  Springs,  Texas,  FM 

comparative  proceeding  (Docket  Nos.  80-60 

and  80-61]. 
Hearing — 2. — Application  for  Review  in  the 

Dale  A  Owens,  Beaverton,  Oregon  AM 

comparative  proceeding  (BC  Docket  Nos. 

81-919,  81-920]. 

These  items  are  closed  to  the  public 
because  they  concern  Adjudicatory 
Matters  (See  CFR  0.603(JI). 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  P.  Peratino,  FCC  Public  Affairs 
Office,  telephone  number  (202]  254-7674. 

Issued:  May  5, 1982. 

William  J.  Tricarico, 

Secretary,  Federal  Communications 
Commission. 

18-688-82  Piled  5-6-82:  3M  pm] 
BILUNO  COOE  6712-01-M 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

Notice  of  Meeting 

May  5, 1982. 

AGENCY  HOLDING  MEETING:  Federal 

Energy  Regulatory  Commission. 

TIME  AND  date:  May  12, 1982, 10:00  a.m. 

PLACE  825  North  Capitol  Street.  N.E., 

Washington,  D.C.  20426  Room  9306. 

STATUS:  Open. 

MATTIRS  TO  BE  CONSIDERED:  Agenda. 

Note. — Item  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PfRSON  FOR  MORE 
INFORMATION:  Kenneth  F.  Plumb, 
Secretary.  Telephone  (202)  357-8400. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 


relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Division  of  Public 
Information. 

Cona«nt  Power  Agenda — 749th  Meeting,  May 
12. 1982,  Regular  MMting  (10  ajn.) 

CAP-1.  Project  No.  2965-000,  East  Coast 
Energy  Technology,  Inc.:  Project  No.  3040- 
000,  New  Hampshire  Water  Resources 
Board:  Project  No.  3254-000,  Concord 
Electric  Co. 

CAP-2.  Project  Nos.  4161-001.  4162-000.  4163- 
000  and  4164-000.  Sierra  Pacific  Power  Co. 

CAP-3.  Project  Nos.  4008-000,  4008-001  and 
4008-002,  Long  Lake  Energy  Crop.:  Project 
No.  4938-OOa  VilUage  of  Ilion.  New  York 

CAP-4.  Project  No.  5601-001,  Oroville- 
Wyandotte  Irrigation  District 

CAP-5.  Project  No.  3878-001,  Gregory 
Wilcox;  Project  No.  5343-000,  Montana 
Power  Co.;  Project  No.  5375-000.  Utah 
Power  &  Light  Co. 

CAP-«.  Project  No.  3344-000,  Town  of 
Cassaway,  West  Virginia:  Project  No. 
3808-000,  Old  Dominion  Electric 
Cooperative;  Project  No.  3929-000, 
Southeastern  Renewable  Resources.  Inc^ 
and  the  County  of  Braxton 

CAP-7.  Project  No.  2629-000.  the  Village  of 
Morrisville.  Vermont 

CAP-8.  Project  No.  5234-001.  County  of 
Calaveras.  California 

CAP-9.  Project  Nos.  67-000,  and  2866-000, 
Southern  California  Edison  Co.;  Project  No. 
2904-000,  Cities  of  Anaheim  and  Riverside, 
California 

CAP-10.  Project  No.  3687-000,  Tuolumne 
County  Water  District  No.  2 

CAP-11.  Project  No.  2886-000,  the 
Metropolitan  Sanitary  District  of  Greater 
Chicago 

CAP-12.  Project  No.  5588-001,  Eda  I.  Brown 

CAP-13.  (A)  Project  No.  3568-001,  Mitchell 
Energy  Co.,  Inc.;  Project  No.  3952-000, 
Energenic  Systems,  Inc.;  Project  No.  4031- 
000,  City  of  Peru,  Illinois:  Project  No.  4038- 
000,  Cities  of  Oglesby  and  Ladd,  Illinois; 
Project  No.  4447-000,  Village  of  Winetaka, 
Illinois.  (B)  Project  No.  3594-001,  Mitchell 
Energy  Co.,  Inc.;  Project  No.  4459-000,  City 
of  Marseilles,  Illinois;  Project  No.  4499-000, 
Village  of  Winnetka,  Illinois.  (C)  Project 
No.  3567-000.  Mitchell  Energy  Co..  Inc.; 
Project  No.  3944-000.  Village  of  Rockdale. 
Illinois;  Project  No.  4523-OOa  City  of  Joliet, 
Illinois;  Project  No.  4577-000, 
Commonwealth  Edison  Co.:  Project  No. 
4571-000,  Village  of  Winnetka,  Illinois. 

CAP-14.  Docket  No.  ER82-257-001,  Kansas 
Gas  and  Electric  Co. 

CAP-1 5.  Docket  No.  ER82-301-000, 
Connecticut  Light  &  Power  Co.    ' 

CAP-ie.  Docket  Nos.  ER82-389-000  and 
ER82-80-000,  Public  Service  Co.,  of 
Oklahoma 

CAP-17.  Docket  No.  ER82-404-000,  Upper 
Peninsula  Power  Co. 

CAP-18.  Docket  Nos.  ER82-155-000,  and 
ERB2-188-000,  Central  Maine  Power  Co. 

CAP-19.  Docket  Nos.  ER76-304-005,  ER76- 
317-001,  ER76-498-001  and  B-6641.  New 
England  Power  Co. 

CAP-20.  Project  No.  2861-000,  Robert  W. 
Shaw 
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CAP-21.  Project  No.  535ft-002.  Woods  Creek, 

Inc. 
CAP-22.  Docket  No.  ER76-828-000, 

Nantahala  Power  and  Li^t  Co.;  Docket  No. 

EL78-18-000,  Town  of  Highlands,  North 

Carolina,  et  al,  V.  Nantahala  Power  and 

Light  Co. 
CAP-23.  Project  No.  2890-000,  Kings  River 

Conservation  District 

Consent  Miscelleneous  Agenda 

CAM-1.  Docket  No.  QF82-48-000,  Nornev 
Demonstration  Geothermal  Co. 

CAM-2.  Docket  No.QF82-«>-000.  Windfarms. 
Ltd.,  Small  Power  Production  and 
Cogeneration  Facilities — Qualifying  Status 

CAM-3.  Docket  No.  RM79-76  (New  Mexico— 
10).  High-Cost  Gas  Produced  From  Tight 
Formations 

CAM-4.  Docket  No.  GP82-2O-000.  Public 
Service  Co.  of  Okalahoma 

CAM-5.  Docket  No.  GP81-37-000,  Northwest 
Pipeline  Corp. 

CAM-6.  Docket  No.  GP81-27-000,  Railroad 
Commission  of  Texas,  Section  108  NGPA 
Determination,  Gulf  Oil  Corp.,  Cap  Yates 
Well  No.  8  JD  No.  79-17112 

CAM-7.  Dodcet  No.  GP80-96,  State  of 
Kansas,  Section  108  NGPA  Determination. 
Texaco  Inc.,  Garden  City  Unit  #1,  JD  No. 
80-04002,  Anderson-Shrier  unit  #1,  JD  No. 
80-040006.  Landgraf  Unit  #1,  JD  No.  80- 
04005 

CAM-8.  Dodcet  Nos.  RO81-4-000,  R081-6- 
000.  RO81-7-000,  RO81-9-000,  R081-11- 
000,  R081-1 2-000.  R081-1 3-000,  R081-14- 
000,  RO81-15-000,  RO81-16-000,  R081-17- 
000,  RO81-19-000,  RO81-21-000,  R081-22- 
000,  RO81-23-000,  RO81-24-000,  R081-25- 
000,  RO81-26-000,  RO81-27-000,  R081-28- 
000.  RO81-29-000,  RO81-30-000.  R081-31- 
000,  RO81-32-000,  RO81-33-000,  R081-34- 
000,  RO81-35-000,  RO81-38-000.  R081-39- 
000,  RO81-40-000,  RO81-41-000,  R081-42- 
000.  RO81-43-000,  RO81-45-000,  R081-46- 
000.  RO81-48-000,  RO81-49-000,  RO81-50- 
000.  RO81-51-000,  RO81-52-000,  Sunset 
Boulevard  Car  Wash;  Docket  No.  R081-5&- 
000.  Albert  Torretta,  Ye  Old  Pump  House; 
Docket  No.  RO81-57-000,  Bud  Dietrich, 
d.b.a.  Bud  Dietrich's  Orinda  Shell;  Docket 
No.  RO81-58-000,  George  Cravines,  d.b.a. 
Circle  Service;  Docket  No.  RO81-70-000,  A, 
|.  Ataie,  db.a.  Sycamore  Shell:  Docket  No. 
RO81-71-000,  Bob  Oyster.  d.b.a.  Sharon 
Heights  Shell;  Docket  No.  RO82-1-000, 
Anthony  N.  Marrazzo,  d.b.a.  Sherwood 
Garden  Chevron;  Docket  No.  RO82-2-000, 
Richard  Atkinson  &  John  Galbraith,  d.b.a. 
Alcatraz  Mobil  Service;  Docket  No.  R082- 
4-000.  Ed  Manz.  d.b.a.  A-1  Arco;  Docket 
No.  RO82-6-000,  Gerald  Bushman,  d.b.a. 
Gerald  Bushman  Chervon;  Docket  No. 
RO82-7-000,  Harvey  Miller,  d.b.a.  Harv's 
Sacramento  Car  Wash;  Docket  No.  R082- 
8-000,  Ben  Sosbee's,  d.b.a.  Ben  Sosbee's 
Chevron  Service;  Docket  No.  RO82-9-000, 
Bill  Nelson,  d.b.a.  Nelson's  Service  Center, 
Inc.:  Docket  No.  RO82-10-000,  Jim  Daniels, 


d.b.a.  Jim's  Texaco  Service;  Docket  No. 
R082-1 1-000,  Howard  De  Rouen.  d.b.a. 
Howard  De  Rouen  Shell;  Docket  No.  R082- 
12-000,  Jerry  BuUard,  d.b.a,  Jerry  Bullard's 
Chevron;  Docket  No.  RO82-13-000,  Don 
Skilling.  d.b.a.  Don  Skilling  Chevron 
Service:  Docket  No.  RO82-14-000,  Ed 
Forrester,  d.b.a.  Ed's  Exxon:  Docket  No. 
RO82-21-000,  Herbert  Bailey,  d.b.a.  Aptos 
Shell:  Docket  No.  RO82-22-000,  Ken  Belts, 
d.b.a.  Bubble  Machine;  Docket  No.  R082- 
23-000.  Bud  Adams,  d.b.a.  Bud's  Exxon 
Service;  Docket  No.  RO82-24-O00,  C.  J. 
King,  d.b.a,  C.  J.  King  Chevron:  Docket  No. 
RO82-25-000.  Charles  Sallas,  d.b.a. 
Charlie's  Exxon  Service:  Docket  No.  R082- 
26-000,  Roland  K.  Aronson,  d.b.a. 
Crossroad  Texaco;  Docket  No.  R082-27- 
000,  Demitrius  Montalvano.  d.b.a.  Dimitri's 
Arco:  Docket  No.  RO82-28-000,  Eugene 
Lew,  d.b.a.  Eugene's  Chevron  Service; 
Docket  No.  RO82-2&-000.  John  J.  Hughes 
Jr.,  d.b.a.  Hughes  Burlingame  Shell;  Docket 
No.  RO82-3O-000,  Jerry  Anderson,  db.a. 
Jerry's  Shell  Service:  Docket  No.  R082-31- 
000.  Young  Kim,  d.b.a.  Kim's  Mobil:  Docket 
No.  RO82-32-0P0,  V.  J.  Haavisto,  d.b.a. 
Mowry  Chevron  Service;  Docket  No.  R082- 
33-000,  Vic  Sosskian,  d.b.a.  Pacifica  Shell 
Service:  Docket  No.  RO82-34-000,  Paul 
Provost,  d.b.a.  Paul  Provost  Chevron; 
Docket  No.  ROe2-35-000,  Bill  Sandusky, 
d.b.a.  Sandusky's  Service:  Docket  No. 
RO82-36-000,  Bud  Tuite.  d.b.a.  Shelter 
Creek  Chevron;  Docket  No.  RO82-38-000, 
Charles  Arivett  d.b.a.  Skycrest  Shell: 
Docket  No.  RO82-38-000,  Jim  Campbell 
d.b.a.  Suds  Machine  Chevron;  Docket  No. 
RO82-3*^)00,  Ed  Neiman.  d.b.a.  Union 
Park  Service 
CAM-9.  Docket  No.  RO81-72-000,  Gray 
Goodnough  d.b.a.  Gateway  Texaco 

Consent  Gas  Agenda 

CAG-1.  Omitted 
CAG-2.  Omitted 
CAG-3.  Docket  No.  TA82-2-33-000  (PGA82- 

2,  IPR82-2.  AP82-2  &  TT82-2),  El  Paso 

Natural  Gas  Co. 
CAG-4.  Docket  No.  TA82-2-42-002  fPGA82- 

2.  IPR82-2),  Transwestem  Pipeline  Co. 
CAG-5.  Docket  No.  RP8O-72-007.  Algonquin 

Gas  Transmission  Co. 
CAG-6.  Docket  No.  RP81-49-000,  RP81-134- 

000,  RP81-135-000  and  RP82-5-000,  Natural 

Gas  Pipeline  Co.  of  America 
CAG-7.  Docket  Nos.  ST81-260  and  CP82-206, 

Mustang  Fuel  Corp. 
CAG-8.  Docket  No.  RI74-188-O03,  R174-18&- 

004  and  RI75-21^2.  Indepent  OU  and  Gas 

Association  of  West  Virginia 
CAG-0.  Docket  Nos.  CI82-177-000  and  CI82- 

185-001,  Texama  Production  Co.;  Docket 

No.  CI82-201-001.  the  Superior  Oil  Co.; 

Docket  No.  CS71-656-001.  A.  R.  Dillard.  Jr. 

and  Cobra  Oil  Gas  &  Gas  Corp.,  A.  R. 

Dillard.  Jr..  et  al.;  Docket  No.  CS75-470-002, 

TXO  Production  Corp.,  Tonkawa  Gas 

Processing  Co..  and  the  Nueces  Co.  [Texas 


Oil  &  Gas  Corp.,  Tonkawa  Gas  Processing 

Co.  and  the  Nueces  Co.;  Docket  No.  CS7a- 

543-001,  Rockwood  Resources,  Inc. 

[Rockwood  Oil  &  Gas  Corp.]  Rate  Schedule 

No.  543,  Exxon  Corp. 
CAG-10.  Docket  No.  CS7a-543-000,  001. 

Rockwood  Resources.  Inc.[Rockwood  Oil  & 

Gas  Corp.] 
CAG-11.  Docket  No.  CP82-49-000.  001. 

Locust  Ridge  Gas  Co. 
CAG-12.  Docket  No.  CP77-435-004,  United 

Gas  Pipeline  Co.;  Docket  No.  CP77-435-005. 

Transcontinental  Gas  Pipe  Line  Corp. 
CAG-1 3.  Omitted 
CAG-14.  Docket  No.  CP77-421-019, 

Transcontinental  Gas  Pipe  Line  Corp.; 

Docket  Nos.  CP77-321-003.  CP78-241-003. 

CP79-73-002.  Southern  Natural  Gas  Co. 
CAG-IS.  Docket  No.  CP81-518-000,  Mountain 

Fuel  Supply  Corp. 
CAG-16.  Docket  No.  CP82-117-000,  Texas 

Eastern  Transmission  Corp. 
CAG-17.  Docket  No.  CP82-81-000,  Columbia 

Gas  Transmission  Corp. 
CAG-18.  Docket  Nos.  TA81-2-11-000 

(PGA81-2.  LFUT81-2)  and  TA82-1-11-000 

(PGA82-1,  IPR82-1,  IPR82-1)  (not 

consolidated).  United  Gas  Pipe  Line  Co. 
CAG-19.  Docket  No.  TA82-1-4-000.  Granite 

State  Gas  Transmission,  Inc. 

I.  Licensed  Project  Matters 
P-1.  Reserved 

II.  Electric  Rate  Matters 

ER-1.  Docket  No.  ER82-225-001  and  ER82- 

225-002,  Resources  Recovety  (Date 

County),  Inc. 
ER-2.  Omitted 
ER-3.  Omitted 
ER-4.  Docket  No.  ER81-388-000.  et  al.. 

Virginia  Electric  and  Power  Co. 
ER-5.  Docket  No.  ER8O-71-000.  Central 

Illinois  Public  Service  Co. 
ER-6.  Docket  No.  ER77-277-002  (Phase  II). 

Pennsylvania  Power  Co. 
ER-7.  Docket  No.  ER77-347-O0a  Wisconsin 

Power  &  Light  Co. 
ER-8.  (A)  Docket  No.  EF8O-2011-000 

(Remand),  U.S.  Secretary  of  Energy. 

Bonneville  Power  Administration:  (B) 

Docket  Nos.  EF81-2011-000  and  EF81-2021- 

000,  Bonneville  Power  Adminstration 
ER-9.  Docket  No.  EF81-5021-000,  Western 

Area  Power  Administration 
ER-10.  Docket  No.  EL81-14-000,  American 

Municipal  Power-Ohio.  Inc.,  and  the  City  of 

St.  Mary's.  Ohio.  v.  The  Dayton  Power  ft 

Light  Co. 
ER-11.  Omitted 

Miscellaneous  Agenda 

M-1.  Docket  No.  RM82-28-000,  Extension  of 

Filing  Date  Under  Section  133  of  PURPA 
M-2.  Omitted 
M-3.  Reserved 
M-4.  Reserved 
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Gas  Agenda 

I.  Pipeline  Rate  Matters 

RP-1.  Omitted 

RP-2.  Docket  No.  TA81-2-17-0O2  (PGA81-2, 
IPR81-2.  DCA81-2,  LFtrr81-3  and  TT81-2), 
Texas  Eastern  Transmission  Corp. 

RP-3.  Docket  No.  TA81-1-32-000,  Colorado 
Interstate  Gas  Co. 

RP-4.  Omitted 

II.  Producer  Matters 

CI-1.  Reserved 

in.  Pipeline  Certificate  Matters 

CP-1.  Docket  No.  CP74-192-005  (Remand), 
Florida  Gas  Transmission  Co. 

CP-2.  Docket  Nos.  CP77-33O-0O1,  CP7F-331- 
001  and  CP77-270-001.  El  Paso  Eastern  Co.; 
Docket  No.  CP77-332-001,  El  Paso  Natural 
Gas  Co.;  Docket  No.  CP77-269-0O1,  El  Paso 
LNG  Terminal  Co.;  DockefTMo.  CP77-271- 
001.  United  Gas  Pipeline  Co. 

CP-3.  Docket  Nos.  G-17370-001  and  G-17371, 
the  Montana  Power  Co. 

CP-4.  (A)  Docket  No.  CP81-52-0(MX»,  United 
Gas  Pipeline  Co.;  (B)  Docket  No.  CP81-99- 
000,  Transwestem  Pipeline  Co.;  (C)  Docket 
No.  CP81-4g6-000,  Delhi  Gas  Pipeline  Corp. 
and  Houston  Pipe  Line  Co. 

CP-5.  Docket  No.  CP8O-346-000, 
Consolidated  Gas  Supply  Corp.  and 
Consolidated  Gas  Transmission  Corp. 

CP-6.  Docket  No.  CP81-273-000,  Cities 

'    Service  Gas  Co. 

CP-7.  Omitted 

CP-8.  Docket  Nos.  CP78-123,  et  al..  Alaskan 
Northwest  Natural  Gas  Transportation  Co. 

CP-9.  Docket  No.  CP82-5O-O00,  Natural  Gas 
Pipeline  Co.  of  America 

Kenneth  F.  Plumb, 

Secretary. 

IS-683-82  Filed  S-e-82: 11:22  affl| 
BILUNO  CODE  (/U-Ot-M 


Service  Corporation  Activity — Coast 
Federal  Savings  and  Loan  Association, 
Sarasota,  Florida,  Perpetual  American 
Federal  Savings  and  Loan  Association, 
Washington,  D.C..  California  Federal 
Savings  and  Loan  Association,  Los 
Angeles,  California. 

(No.  31,  May  6, 1982] 

|S-682-«!  Filed  5-6-82;  9:47  am] 
BILUNG  CODE  6720-01-« 


FEDERAL  MARITIME  COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  May  6,  1982, 
47  FR  19613. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  May  12,  1982.  9:00  AJ4. 
CHANGES  IN  THE  MEETING:  Additions  of 
the  following  items  to  the  closed 
session: 

3.  Docket  No.  73-17;  Sea-Land  Service. 
Inc.  and  Gulf  Puerto  Rico  Lines.  Inc. — 
Proposed  Rules  on  Containers  and  . 
Docket  No.  74-40:  Puerto  Rico  Maritime 
Shipping  Authority — Proposed  ILA 
Rules  on  Containers — Consideration  of 
remand  from  the  court. 

4.  Docket  No.  81-11:  "50  Mile 
Container  Rules"  Implementation  by 
Common  Carriers  by  Water  Serving  the 
Atlantic  and  Gulf  Coast  Ports  of  the 
United  States — Possible  Violations  of 
the  Shippping  Act,  1916.  and  of  the 
Intercoastal  Shipping  Act,  1833 — 
Consideration  of  procedural  motions. 

15-664-82  Filed  5-6-82: 1:12  pm) 
BILUNG  COOE  6730-01-M 


Assistant  to  the  Board;  (202)  452-3204 

Dated:  May  6. 1982. 
fames  McAfee. 

Associate  Secretary  of  the  Board. 

IS-689-82  Filed  5-6-82:  3:15  pm| 
BILUNO  COOE  SZlO-Ot-M 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

[NM-82-12] 

TIME  AND  date:  9  a.m.,  Tuesday,  May  la 

1982 

PLACE:  NTSB  Board  Room,  National 
Transportation  Safety  Board,  800 
Independence  Avenue,  S.W., 
Washington.  D.C.  20594 
STATUS:  Open 
MATTERS  TO  BE  CONSIDERED: 

1.  Aircraft  Accident  Report:  Ronson 
Aviation  Bell  206B,  [N27670)  and 
Seminole  Air  Charter  Piper  PA-34-200T. 
(N8110R]  Midair  Collision,  East 
Rutherford,  New  Jersey,  September  23, 
1982. 

2.  Recommendation  to  Federal 
Aviation  Administration  regarding  pilot 
and  air  traffic  control  training. 

3.  Aircraft  Accident  Report:  Sky  Train 
Air,  Inc.,  Gates  Learjet  24,  N44CI.  Felt, 
Oklahoma,  October  1, 1981. 

4.  Railroad  Accident  Report:  Side 
Collision  and  Derailment  of  Norfolk  & 
Western  Railway  Company  Trains  Nos. 
6B579.  Yard  Shifter,  and  67HNP,  Crewe, 
Virginia,  November  28, 1981. 

IS-685-82  Filed  5-6-82;  1S5  pm] 
BILUNO  COOE.  4S10-5S-II 


FEDERAL  HOME  LOAN  BANK  BOARD: 
FEDERAL  REGISTER  CfTATION  OF 
PREVIOUS  ANNOUNCEMENT:  Vol.  No.  47. 
Page  No.  19507.  Date  Published 
Wednesday,  May  5, 1982. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  lOKX)  AM..  Thursday.  May 
6, 1982. 

place:  Board  Room,  6th  Floor,  1700  G 
St.,  N.W..  Washington.  D.C. 
STATUS:  Open  meeting. 
CONTACT  PERSON  FOR  MORE 
information:  Mr.  Marshall  (202-377- 
6679) 

CHANGES  IN  THE  MEETING:  The  following 
item  has  been  added  to  the  open  portion 
of  the  Bank  Board  Meeting. 


FEDERAL  RESERVE  SYSTEM  (BOARD  OF 

GOVERNORS) 

TIME  ANO  DATE:  lOHX)  a.m.,  Friday,  May 

14, 1982 

PLACE:  20th  Strev .  and  Constitution 
Avenue.  N.W..  Washington.  D.C  20551 
STATUS:  Closed 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments, 
and  salary  actions]  involving  individual 
Federal  Reserve  System  employees. 

2.  Any  items  carried  fowajrd  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  Mr.  Joseph  R.  Coyne. 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

(NM-82-1U 

TIME  AMD  DATE:  9  a.m..  Thursday,  May 
20, 1982. 

PLACE:  NTSB  Board  Room,  National 
Transportation  Safety  Board,  800 
Independence  Avenue,  SW., 
Washington.  D.C.  20594. 
STATUS:  The  first  three  items  will  be 
open  to  the  public;  the  remamder  will  be 
closed  under  Exemption  10  of  the 
Government  in  the  Sunshine  Act. 


MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  Board  Order:  Safety 
Studies  Program. 

2.  Safety  Studies  Proposals. 

3.  Brief  of  Aviation  Accident:  U.S.  Air 
Carrier,  File  No.  1-0015;  Texas 
International  Airlines,  Baton  Rouge, 
Louisiana,  March  15, 1980. 

4.  Opinion  and  Order  Administrator 
V.  Blackburn,  Dkt  SE-5262;  disposition 
of  the  appeals  of  both  parties. 

5.  Opinion  and  Order  Administrator 
V.  Garber,  Dkt.  SE-5252:  disposition  of 
respondent's  appeal. 

6.  Opinion  and  Order  Administrator 
V.  Honan,  Dkt.  SE-5192;  disposition  of 
respondent's  appeal. 

18-686-82  Piled  5-6-82: 1:55  pin| 
BHJJNG  CODE  4S1&-S8-M 
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Part  II 


Department  of 
Transportation 

Coast  Guard 


Safety  Rules  for  Self-Propelled  Vessels 
Carrying  Hazardous  Liquids  and  Bulk 
Liquefied  Gases 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  1, 153  and  154 

[CGO  •1-052] 

Safety  Rules  for  Self-Propelled 
Vessels  Carrying  Hazardous  Liquids 
and  Bulk  Liquefied  Gases 

agency:  Coast  Guard,  DOT. 
ACTION:  Proposed  rule. 

summary:  The  Coast  Guard  is  proposing 
to  revise  the  rules  for  self-propelled 
vessels  carrying  hazardous  liquids  and 
bulk  liquefied  gases.  The  proposed  rule 
would  make  the  examination  and 
certification  procedures  for  tankers 
carrying  cargoes  regulated  under 
Subchapter  O,  regarding  certain  bulk 
dangerous  cargoes,  more  consistent  with 
those  for  other  tankers.  The  proposed 
rule  would  accomplish  this  by 
rescinding  the  requirement  for  foreign 
flag  tankers  to  obtain  a  Letter  of 
Compliance  to  carry  hazardous  liquids 
or  liquefied  gases  in  United  States 
waters. 

The  proposed  rule  also  would  reduce 
the  amount  of  information  the  vessel 
owner  must  supply  to  Commandant  (G- 
MHM]  with  the  initial  application.  When 
an  examination  is  required,  the 
proposed  rule  would  substitute  a 
twenty-four  hour  advance  notice  to  the 
local  Officer  in  Charge,  Marine 
Inspection,  for  the  fourteen  day  advance 
notice  to  Commandnt  (G-MHM) 
required  under  the  present  rules. 
DATE  Comments  must  be  receiyed  on  or 
before  August  9, 1982. 
ADOflESS:  Comments  should  be 
submitted  to:  Commandant  (G-CMC/24) 
(CGD81-052),  U.S.  Coast  Guard. 
Washington,  D.C.  20593. 

Between  the  hours  of  7:00  a.m.  and 
5:00  p.m..  Monday  through  Thursday, 
comments  may  be  delivered  to  and  will 
be  available  for  inspection  or  copying  at 
the  Marine  Safety  Council  (G-CMC/24). 
Room  4402,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  8.W.. 
Washington.  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  Winston  S. 
Jones,  Office  of  Merchant  Marine  Safety 
(G-MHM/14),  Room  1405,  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  S.W.,  Washington,  D.C.  20593 
(202-426-1217). 

SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  written  views,  data  or 
arguments.  Each  comment  should 
include  the  name  and  address  of  the 


person  submitting  the  comment 
reference  the  docket  number  (CGD81- 
052],  identify  the  specific  section  of  the 
proposal  to  which  each  comment 
applies,  and  include  sufficient  detail  to 
indicate  the  basis  on  which  each 
comment  is  made.  If  an 
acknowledgment  is  desired,  a  stamped 
addressed  postcard  should  be  enclosed. 
All  comments  received  before  the 
expiration  of  the  comment  period  will  be 
considered  before  final  action  is  taken 
on  this  proposal. 

The  Coast  Guard  discussed  this 
rulemaking  at  a  pubUc  meeting  of  the 
Chemical  Transportation  Advisory 
Committee  (CTAC)  which  was  held  on 
October  8. 1981  at  U.S.  Coast  Guard 
Headquarters,  Washington,  D.C.  At  this 
meeting  the  Coast  Guard  presented  the 
objectives  of  this  rulemaking,  described 
the  proposed  changes  to  procedures  for 
foreign  flag  tankers,  and  explained  the 
benefits  expected  trom  it.  Two  questions 
were  directed  to  the  Coast  Guard.  The 
first  concerned  the  length  of  the 
comment  period.  The  Coast  Guard 
explained  it  planned  a  ninety  day 
comment  period  and  questioned  the 
committee  about  the  adequacy  of  the 
ninety  days.  The  members  of  CTAC 
made  no  conclusive  comment  on  the 
adequacy  of  a  ninefy  day  comment 
period.  The  second  question  addressed 
the  mechanics  of  the  proposed 
examination  procedures.  The  Coast 
Guard  responded  by  describing  in  detail 
how  the  proposed  rule  would  be 
implemented.  The  Coast  Guard  received 
no  comments  at  this  meeting  which  were 
incorporated  into  the  proposed  rule.  A 
transcript  of  the  meeting  has  been 
placed  in  the  public  docket  and  a  tape 
recording  is  available  from 
Commandant  (G-CMC/24),  Room  4402. 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Su^et  S.W.,  Washington,  D.C, 
20593.  No  other  public  hearing  is 
planned,  but  one  will  be  held  at  a  time 
and  place  to  be  set  in  a  later  notice  in 
the  Federal  Register  if  requested  in 
writing  by  an  interested  person  raising  a 
genuine  issue  and  desiring  to  comment 
orally  at  a  public  hearing. 

These  proposed  regulations  have  been 
reviewed  under  the  provisions  of 
Executive  Order  12291  and  have  been 
determined  not  to  be  a  major  rule.  In 
addition,  these  proposed  regulations  are 
considered  to  be  nonsignificant  in 
accordance  with  guidelines  set  out  in 
the  Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations  (DOT  Order  2100.5  of  5-22- 
80).  The  principal  benefit  of  this 
rulemaking  will  be  reduced  vessel 
delays  associated  with  examination 
arrangements;  this  is  estimated  to  be  1.2 
million  dollars  per  year.  Additional 


benefits  will  include  an  estimated  670 
hour  reduction  in  annual  paperwork 
burden  resulting  in  savings  of  $13,400  to 
the  marine  industry  and  of  $13,000  to  the 
Coast  Guard.  The  Coast  Guard  expects 
this  proposed  rule  to  permit  a  reduction 
in  supporting  staff.  In  accordance  with 
section  605(b)  of  the  Regulatory 
Flexibillfy  Act  (94  Stat.  1164).  it  is  also 
certified  that  these  rules,  if  promulgated, 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  We 
do  not  expect  this  rulemaking  to  impose 
any  new  costs  on  vessel  owners  and 
operators.  The  $1.2  million  dollars  per 
year  benefits  which  will  result  from 
reduced  vessel  delays  equals  $2,400  per 
vessel  per  year  which  is  10  percent  of 
one  day's  operating  costs.  Though 
beneficial,  we  do  not  consider  the 
impact  significant.  A  draft  evaluation 
has  been  prepared  and  placed  in  the 
public  docket. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  proposal  are:  Lieutenant 
Commander  Winston  S.  Jones,  Project 
Manager,  Office  of  Merchant  Marine 
Safety  and  Michael  N.  Mervin,  Project 
Attorney,  Office  of  the  Chief  CounseL 

Discussion  of  the  Proposed  Regulation 

The  Letter  of  Compliance  program 
was  developed  when  there  were  no 
international  standards  for  chemical  and 
liquefied  gas  tankers  and  when  there 
was  little  operational  experience  with 
these  types  of  vessels.  At  that  time  the 
Coast  Guard  performed  complete  plan 
review  of  foreign  vessels  carrying  these 
cargoes  and  then  examined  the  vessels 
to  ensure  they  were  built  to  the 
approved  plans.  Fourteen  days'  advance 
notice  was  required  to  arrange  delivery 
of  the  approved  plans  to  the  inspecting 
office  and  to  provide  technical 
assistance  from  Coast  Guard 
Headquarters.  Adoption  of  the  IMCO 
Code  for  the  Construction  and 
Equipment  of  Ships  Carrying  Dangerous 
Chemicals  in  Bulk,  Resolution  A.212, 
(Chemical  Code)  and  the  IMCO  Code  for 
the  Construction  and  Equipment  of 
Ships  Carrying  Liquefied  Gases  in  Bulk, 
Resolution  A.328,  (Gas  Code),  which  are 
similar  to  United  States  regulations,  by 
most  vessels'  flag  administrations  has 
practically  eliminated  the  need  for  Coast 
Guard  plan  review.  In  most  cases 
review  of  vessel's  IMCO  Certificate  of 
Fitness  is  all  that  is  necessary  to  verify 
that  the  vessel  is  designed  to  U.S. 
standards.  Consequently,  the 
requirement  to  arrange  the  biennial 
examination  through  commandant  (G- 
MHM)  no  longer  serves  its  original 
purpose  and  is  uimecessary. 
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This  proposed  nite  would  make  the 
examination  and  certification 
procedures  for  chemical  and  liquefied 
gas  tankers  more  consistent  with  those 
for  other  types  of  tankers.  Procedures 
for  foreign  barges  and  existing  liqueHed 
gas  tankers  (currently  in  46  CFR  Part 
154a)  will  be  updated  in  future 
rulemakings.  "ITie  special  "Letter  of 
Compliance"  would  no  longer  be 
required  for  chemical  and  new  liquefied 
gas  tankers.  Under  the  proposed  rules 
chemical  and  liquefied  gas  tankers 
would  receive  a  "Certificate  of 
Compliance"  as  required  by  the  Port  and 
Tanker  Safety  Act  of  1978  for  all  foreign 
flag  vessels  carrying  oil  or  hazardous 
materials  in  bulk.  "iTie  Certificate  of 
Compliance  would  include  an 
endorsement  listing  the  cargoes  the 
vessel  is  authorized  to  carry.  The  basis 
for  authorizing  cargoes  would  be  the 
initial  application  which  would  consist 
of  the  vessel's  IMCO  Certificate  of 
Fitness  and  additional  information 
required  to  verify  compliance  with  U.S. 
standards  which  exceed  the  IMCO 
Codes;  Commandant  (G-MH^fl  would 
continue  to  review  this  material.  Under 
the  proposed  rule  the  vessel  owner 
would  arrange  vessel  examinations 
directly  with  the  Officer  in  Charge. 
Marine  Inspection,  having  jurisdiction 
over  the  port  where  the  examination  is 
to  be  conducted.  To  facilitate  the 
examination,  the  Officer  in  Charge, 
Marine  Inspection,  would  be  able  to 
require  the  vessel  owner  to  submit  a 
basic  set  of  plans  prior  to  the 
examination:  in  most  cases  these  would 
be  the  plans  carried  on  board  the  vessel. 
Following  satisfactory  completion  of  the 
examination,^  the  Officer  in  Charge, 
Marine  Inspection,  would  issue  d^e 
vessel  a  Certificate  of  Compliance  to  be 
valid  for  a  period  not  to  exceed  twenty- 
four  months.  As  with  other  foreign  flag 
tankers,  the  Coa«t  Guard  would 
continue  to  examine  a  chemical  or 
liquefied  gas  tanker  annually,  provided 
the  vessel  calls  at  a  U.S.  port  at  least 
that  often. 

Comments  oa  Specific  Sections 

Section  J. 01(b)(1)  Organization.  In  the 
description  of  the  duties  of  the  Chief, 
Cargo  and  Hazardous  Materials 
Division,  the  specific  reference  to  the 
"Letter  of  Compliance  program"  would 
be  replaced  with  the  more  general 
statement  "*  *  *  administers  the 
program  to  certificate  foreign  vessels 
carrying  cargoes  of  unusual  hazard 

*       *       «    M 

In  the  following  sections  of  Parts  153 
and  154  the  words  "Letter  of 
Comphance"  have  been  replaced  with 
"Certificate  of  Compliance." 


Sec. 

153.9 

1M.S 

153.16 

164.U0 

issaos 

1M.151 

153  JOO 

164.1802 

153.900 

154.ia03 

153.902 

164.1808 

153.904 

Part  153,  Authority: 

The  proposed  rule  would  revise  the 
authority  dted  for  this  part  to  reflect  the 
increased  authority  granted  to  the  Coast 
Guard  to  issue  regulations  for  hazardous 
material*  carried  in  bulk  on  vessels. 

Section  153^  Definitions.  The 
definition  of  "Letter  of  Compliance" 
would  be  deleted.  Two  new  definitions 
are  proposed:  "Certificate  of 
Compliance,"  and  "Officer  in  Charge, 
Marine  Inspection."  These  definitions 
are  necessary  to  clarify  the  procedures 
proposed  in  this  rulemaking.  A 
Certificate  of  Compliance  form  is 
presently  being  developed  by  the  Coast 
Guard  and  wiH  be  implemented  in  a 
future  rulemaking.  The  proposed 
defiiHtion  of  the  term  "Certificate  of 
Compliance"  would  be  broad  enough  to 
include  a  Tank  Vessel  Safety 
Examination  Letter  endorsed  to  certify 
compliance  with  the  regulations  in  this 
chapter. 

Section  153.T Existir^  tankships.  The 
proposed  rule  would  adid  the  Certificate 
of  Compliance  to  the  list  ^  documents 
defined  as  "permits"  under  9  153.7ta)(l). 
The  proposed  rule  would  add  a 
definition  for  "Letter  of  Compliance" 
which  was  the  permit  issued  to  a  foreign 
tankship  prior  to  December  27. 1977. 

Section  153.9  Foreign  flag  vessel 
endorsement  application.  The  proposed 
rule  would  simpli^  the  application  for  a 
vessel  whose  flag  administration  issues 
IMCO  certificates.  In  most  cases  the 
IMCO  certificate  itself  would  be 
sufficient  to  verify  that  the  vessel  is 
designed  to  comply  writh  U.S. 
regulations.  Since  Commandant  (G- 
MHM}  no  longer  performs  plan  review 
and  since  the  design  of  these  vessels  is 
reasonably  standard,  there  is  no  need  to 
maintain  a  set  of  plans  at  Coast  Guard 
Headquarters.  Plans  carried  onboard  the 
vessel  would  be  sufScient  for  inspectors 
to  use  during  examinations.  Submission 
of  the  IMCO  Certificate  to  Commandant 
[G-MHM)  is  necessary  to  verify  that  the 
vessel  is  designed  to  U.S.  standards  and 
so  that  Commandant  (G-MHM)  can 
monitor  the  implementation  of  the  IMCO 
Chemical  Code  in  other  nations. 

For  certain  cargoes  the  proposed  rule 
would  require  additional  supporting 
statements  in  addition  to  the  IMCO 
Certificate.  An  additional  statement 
would  be  required  for  vessels  which  are 
to  carry  alkylene  oxides.  This  statement 
would  verify  that  fhe  vessel  complies 


with  9  153.530  (b).  (d).  and  (pKl).  It  is 
needed  because  these  standards  exceed 
those  in  the  IMCO  Chemical  Code.  The 
Coast  Guard  in  the  past  has  requested 
this  type  of  statement  under  9  153.9(c). 
An  additional  statement  would  also  be 
required  for  vessels  which  are  to  carry 
high  vapor  pressure  cargoes.  This 
statement  is  needed  to  ensure  that  the 
vessel  meets  9  153.370  or  9  153.371  and 
9  153.438.  The  Coast  Guard  standards  in 
this  case  exceed  those  of  IMCO  by 
requiring,  in  the  absence  of  cargo 
cooling,  pressure  containment:  LMCO 
does  not  specifically  require  pressure 
containment 

The  proposed  rule  would  not  change 
the  application  procedure  for  a  vessel 
whose  flag  administration  does  not 
issue  IMCO  Certificates.  Such  vessels 
would  continue  to  be  atxepted  after 
Coast  Guard  plan  review  identical  to 
that  required  for  a  U.S.  flag  vessel. 

The  proposed  rule  would  renumber 
9  153.9(c)  as  9  153.9(c)(1).  The  proposed 
rule  would  add  as  9  153.9(c)(2)  the 
requirement  that  IMCO  Certificates  be 
submitted  in  EngUsh  or  French. 

Section  153.808  Examinatioa  required 
for  a  Certificate  of  Complicatce.  The 
proposed  rule  would  clarify  this  section 
by  explaining  that  the  Officer  in  Charge. 
Marine  Inspection,  will  determine  during 
the  examination  whether  or  not  the 
vessel  meets  the  requiremsnts  of  46 
CFR,  and  that  the  examination  is 
required  for  both  initial  issue  and 
reissue  of  the  Certificate  of  CompiianGe. 
Section  153.909  Procedures  for  having 
the  Coast  Guard  examine  a  vessff  for  a 
Certificate  of  Compliance.  Under  the 
proposed  procedure  the  vessel  owner 
would  arrange  the  required  examination 
through  the  local  Officer  in  Charge, 
Marine  Inspection,  by  providing  twenty 
four  hour  notice  of  the  vessel's  arrival. 
The  proposed  rule  adds  a  provision  to 
allow  the  Officer  in  Charge,  Marine 
Inspection,  to  require  the  owner  to 
provide  a  basic  set  of  plans  prior  to 
commencement  of  the  examination  so 
that  the  Coast  Guard  inspectors  may 
familiarize  themselves  with  the  vessel 
before  conducting  the  examination. 
These  plans  would  be  retimied  to  the 
owner  after  the  examination. 

Under  9  153.809(c)  of  the  proposed 
rule  fourteen  day  notice  to  Coinmandant 
(G-MHM)  would  be  required  for  the 
initial  examination  of  vessels  accepted 
on  the  basis  of  plan  review  under 
9  153.9(b).  This  is  necessary  to  allow  for 
transmission  of  the  approved  plans  to 
the  examining  office  so  that  the  Officer 
in  Charge.  Marine  Inspection,  can  verify 
the  vessel  is  built  according  to  the 
approved  design. 
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Section  153.810  Fourteen  day  notice 
required  for  a  Letter  of  Compliance 
examination.  The  proposed  rule  would 
remove  this  section.  Except  in  the 
situation  described  in  §  153.809(c), 
fourteen  day  notice  is  not  required 
under  the  proposed  procedures. 
.   Section  153.811  Carrying  cargo  in  U.S. 
waters  on  the  voyage  for  a  Letter  of 
Compliance  examination.  The  proposed 
rule  would  remove  this  section  because 
it  is  unnecessarily  burdensome  to 
require  a  vessel  to  sail  to  the  United 
States  for  an  examination  without  cargo 
on  board. 

Section  153.900  Certificates,  letters. 
endorsements  required.  The  proposed 
rule  would  delete  the  incorrect 
references  to  S  153.808  from 
§  153.900(b)(2)  and  §  153.900(c)(2). 

Section  153.901  Certificates  or  letters 
required  to  be  on  bridge.  The  proposed 
rule  would  make  this  section  consistent 
with  S  31.05-5  and  §  154.1804  by 
requiring  only  the  Certificate  of 
Inspection  issued  to  a  U.S.  flag  vessel  to 
be  posted  in  the  wheel  house. 

Section  153.902  Expiration  of 
Certificate  of  Compliance.  The  proposed 
rule  would  also  substitute  "twenty-four 
months"  for  "two  years"  to  make  the 
language  of  the  rule  consistent  with  the 
language  in  the  Port  and  Tanker  Safety 
Act  of  1978.  The  proposed  rule  would 
delete  the  requirement  for  the  Coast 
Guard  to  enter  the  expiration  date  on 
the  Certificate  of  Compliance. 

Section  153.903  Expiration  oflMCO 
Certificates.  The  proposed  nde  would 
add  this  section  to  make  it  clear  that  the 
Certificate  of  Compliance  endorsement 
to  carry  cargoes  from  Table  I,  issued 
under  §  153.9(a),  is  based  upon  the 
presumption  that  the  vessel  possesses 
an  IMCO  Certificate.  Since  the  IMCO 
Certificate  is  accepted  by  the  Coast 
Guard  in  place  of  plan  review,  a  current 
IMCO  Certificate  is  needed  to  ensure 
that  a  vessel  continues  to  meet  United 
States  standards.  This  situation  is 
distinct  from  the  expiration  of  the 
Cerificate  of  Compliance  under 
§  153.902.  When  the  IMCO  Certificate 
expires  only  the  carriage  of  Table  I 
cargoes  would  be  affected;  the 
Certificate  of  Compliance  would  remain 
vahd  for  carriage  of  other  cargoes,  such 
as  flammable  and  combustible 
materials. 

Part  154,  Authority 

The  proposed  rule  would  revise  the 
authority  cited  for  this  part  to  reflect  the 
increased  authority  granted  to  the  Coast 
Guard  to  issue  regulations  for  hazardous 
materials  carried  in  bulk  on  vessels. 

Section  154.3  Definitions  and 
abbreviations.  The  proposed  rule  would 
delete  the  definition  of  "Letter  of 


Compliance."  Two  new  definitions  are 
proposed:  "Certificate  of  Compliance" 
and  "Officer  in  Charge,  Marine 
Inspection."  These  definitions  are 
necessary  to  clarify  the  procedures 
proposed  in  this  rulemaking.  A 
Certificate  of  Compliance  form  is 
presently  being  developed  by  the  Coast 
Guard  and  will  be  implemented  in  a 
future  rulemaking.  The  proposed 
definition  of  the  term  "Certificate  of 
Compliance"  would  be  broad  enough  to 
include  a  Tank  Vessel  Safety 
Examination  Letter  endorsed  to  certify 
compliance  with  the  regulations  in  this 
chapter. 

Section  154.5  Foreign  flag  vessel: 
Certificate  of  Compliance  endorsement 
application.  The  only  change  the 
proposed  rule  would  make  to  the 
application  is  to  delete  the  requirement 
for  submission  of  SOLAS  Certificates. 
Commandant  (G-MHM)  needs  the  other 
information  required  by  9 154.5(a)  (1) 
and  (2)  to  verify  that  a  vessel  meets 
United  States  standards  which  exceed 
the  IMCO  Gas  Code  in  the  areas  of 
design  ambient  temperatiu'es,  tank 
design  stress  factors,  crack  arresting 
steels,  and  pressure  and  temperature 
control.  Commandant  (G-MHM)  needs 
the  plan  set  described  by  §  154.5(a)  (3) 
through  (8)  to  ensure  that  foreign 
administrations  do  not  unilaterally 
accept  novel  liquefied  gas  containment 
system  designs  under  one  of  the 
categories  presently  described  in  the 
IMCO  Gas  Code.  The  Coast  Guard 
intends  to  continue  its  program  of 
conceptual  approval  of  new  liquefied 
gas  containment  systems.  Because  of  the 
wide  variety  of  liquefied  gas 
containment  system  designs,  the  plan 
set  is  also  needed  by  Conunandant  (G- 
MHM)  and  (G-MMT)  to  provide 
technical  assistance  to  Coast  Guard 
field  units.  Since  this  additional 
information  would  normally  be  required 
for  Uquefied  gas  tankers,  footnote  1 
would  be  removed. 

The  proposed  rule  would  not  change 
the  application  procedure  for  a  vessel 
whose  flag  administration  does  not 
issue  IMCO  Certificates.  Such  vessels 
would  continue  to  be  accepted  after 
Coast  Guard  plan  review  identical  to 
that  required  for  U.S.  flag  vessels. 

Section  154.150  Examination  required 
for  a  Certificate  of  Compliance.  The 
proposed  rule  would  revise  this  section 
to  make  it  clear  that  the  examination  to 
which  this  section  refers  is  required  if  a 
vessel  is  to  carry  a  cargo  from  Table  4  of 
46  CFR  154.  The  proposed  rule  would 
also  exphcitly  state  that  it  is  Officer  in 
Charge,  Marine  Inspection,  who 
conducts  the  examination  and  that  the 
examination  is  required  for  both  initial 


issue  and  reissue  of  the  Certificate  of 
Compliance. 

Section  154.151  Procedures  for  having 
the  Coast  Guard  examine  a  vessel  for  a 
Certificate  of  Compliance.  Under  the 
proposed  procedure  the  vessel  owner 
would  arrange  the  required  examination 
through  the  local  Officer  in  Charge, 
Marine  Inspection,  by  providing  twenty- 
four  hour  notice  of  the  vessel's  arrivaL 
The  proposed  rule  would  add  a 
provision  to  allow  the  Officer  in  Charge, 
Marine  Inspection,  to  require  the  owner 
to  provide  a  general  arrangement  plan, 
showing  the  location  of  fire  and  safety 
equipment,  and  a  cargo  manual  prior  to 
commencement  of  the  examination  so 
that  the  Coast  Guard  inspectors  can 
familiarize  themselves  Math  the  vessel. 
These  materials  would  be  returned  to 
the  owner  after  the  examination. 

Under  \  154.151(c)  of  the  proposed 
rule,  fourteen  day  notification  to 
Commandant  (G-MHM)  would  still  be 
required  for  the  initial  examination  of 
vessels  accepted  on  the  basis  of  plan 
review  under  %  154.5(b).  This  is 
necessary  to  allow  for  transmission  of 
the  approved  plans  to  the  examining 
office  so  that  the  Officer  in  Charge, 
Marine  Inspection,  can  verify  that  the 
vessel  is  built  according  to  the  approved 
design. 

Section  154.152  Notification  of  arrival 
for  a  Letter  of  Compliance  examination. 
The  proposed  rule  would  remove  this 
section.  Except  in  the  situation 
described  in  §  154.5(c),  fourteen  day 
notice  is  not  required  under  the 
proposed  procedure. 

Section  154.153  Carrying  a  cargo  into 
U.S.  waters  for  a  Letter  of  Compliance 
examination.  The  proposed  rule  would 
remove  this  section  because  it  is 
unnecessarily  burdensome  to  require  a 
vessel  to  sail  to  the  United  States  for  an 
examination  without  cargo  on  board. 

Section  154.1802  Certificates,  letters, 
and  endorsements:  Foreign  flag  vessels. 
The  proposed  rule  would  remove  the 
references  to  §  154.153  which  would  be 
removed. 

Section  154.1803  Expiration  of 
Certificate  of  Compliance.  To  make  the 
language  of  this  section  consistent  with 
that  of  the  Port  and  Tanker  Safety  Act  of 
1978.  the  proposed  rule  would  substitute 
"twenty-four  months"  for  "two  years." 
The  proposed  rule  would  delete  the 
requirement  fur  the  Coast  Guard  to  enter 
the  expiration  date  on  the  Certificate  of 
Compliance. 

The  proposed  rule  would  add  a 
subsection  to  make  it  clear  that  the 
Certificate  of  Compliance  endorsement 
to  carry  cargoes  from  Table  4,  issued 
under  §  154.5(a),  is  based  upon  the 
presumption  that  the  vessel  possesses 
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an  IMCO  Certificate.  Since  the  IMCO 
Certiflcate  is  accepted  by  the  Coast 
Guard  is  place  of  plan  review,  a  current 
certificate  is  needed  to  ensure  that  a 
vessel  continues  to  meet  U.S.  standards. 
This  situation  is  distinct  from  the 
expiration  of  the  Certificate  of 
Compliance  under  §  154.1803(a).  When 
the  IMCO  Certificate  expires  only  the 
carriage  of  Table  4  cargoes  would  be 
affected;  the  Certificate  of  Compliance 
could  remain  valid  for  carriage  of  other 
cargoes. 

For  the  foregoing  reasons.  Chapter  I  of 
Title  46,  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

List  of  Subjects 

46  cm  Parti 

Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies). 

46  CFR  Part  153 

Tank  vessels.  Barges,  Hazardous 
materials  transportation. 

46  CFR  Part  154 

Natural  gas  vessels.  Gases, 
Hazardous  materials  transportation. 
Marine  safety.  Foreign  trade.  Harbors. 

PART  1— ORGANIZATION,  GENERAL 
COURSE  AND  METHODS  GOVERNING 
MARINE  SAFETY  FUNCTIONS 

1.  By  revising  §  1.01(b)(l)(iv)  to  read 
as  follows: 

§  1.01    Organization. 

***** 

(b)  *  •  * 

(1)  •  *  * 

(iv)  The  Chief.  Cargo  and  Hazardous 
Materials  Division,  at  Coast  Guard 
Headquarters,  under  the  direction  of  the 
Chief.  Office  of  Merchant  Marine  Safety, 
administers  the  program  for  the 
development  of  safe  containment 
systems  for  certain  bulk  dangerous 
cargoes,  administers  the  program  to 
certificate  foreign  vessels  carrying 
cargoes  of  unusual  hazard,  and 
evaluates  the  hazards  involved  in  the 
shipment  of  dangerous  cargoes. 

PART  153— SAFETY  RULES  FOR  SELF- 
PROPELLED  VESSELS  CARRYING 
HAZARDOUS  LIQUIDS 

2.  By  revising  the  authority  citation  for 
Part  153  to  read  as  follows: 

Authority:  46  IISC  391a.  49  USC  1801-11;  49 
CFR  1.46  [n)(4)  and  (t). 

§153.2    [Amended] 

3.  By  removing  the  definition  for 
"Lotter  of  Compliance"  from  §  153.2. 


4.  By  amending  §  153.2  by  adding  in 
alphabetical  sequence  the  following 
definitions: 

"Certificate  of  Compliance"  means  a 
certificate  issued  by  the  Coast  Guard 
which  certifies  that  a  foreign  flag  vessel 
has  been  examined  and  found  to  comply 
with  the  regulations  in  this  chapter. 
***** 

"Officer  in  Charge,  Marine 
Inspection,"  is  defined  in  §  1.05(b)  of 
this  chapter. 

5.  By  revising  9  153.7(a)(1)  and  adding 
a  new  paragraph  (a)(3)  to  read  as 
follows: 

§153.7    Existing  tanksMps. 
(a)  *  •  * 

(1)  "Permit"  means  a  Certificate  of 
Inspection,  Letter  of  Compliance,  or 
Certificate  of  Compliance. 

(2)  •  •  • 

(3)  "Letter  of  Compliancp"  means  a 
letter  formerly  issued  by  the  Coast 
guard  which  permitted  a  foreign  flag 
tankership  to  carry  a  bulk  cargo 
regulated  under  this  part. 

6.  By  revising  §  153.9(a),  the 
introductory  text  of  (b).  and  (c)  to  read 
as  follows: 

§  153.9    Foreign  flag  vessel  endorsement 
appiicatioa 

(a)  Application  for  a  vessel  whose  flag 
administration  issues  IMCO 
Certificates.  A  person  who  desires  a 
Certificate  of  Compliance  endorsed  with 
the  name  of  a  cargo  in  Table  I  of  this 
part,  as  described  in  i  153.900,  must 
submit  to  Commandant  (G-MHM)  an 
application  which  includes  a  copy  of  the 
IMCO  Certificate  *  issued  by  the 
vessel's  flag  administration  with: 

(1)  If  a  person  desires  a  Certificate  of 
Compliance  endorsed  with  the  name  of 
an  alkylene  oxide,  and  additional 
classification  society  statement  that  the 
vessel  complies  v»rith  §  153.530  (b).  (d). 
and  (p)(l);  and 

(2)  If  a  person  desires  a  Certificate  of 
CompUance  endorsed  with  the  name  of 
a  cai^o  whose  vapor  pressure  exceeds 
100  kPa  absolute  at  37.8'C 
(approximately  14.7  psia  at  100°F).  an 
additional  classification  society 
statement  that  the  vessel  complies  with 
§  153.370.  §  153.371,  and  §  153.438. 

(b)  Application  for  a  vessel  whose 
flag  administration  does  not  issue 
IMCO  Certificate.  A  person  who  desires 


•  Generally,  the  IMCO  Certificate  is  sufficient  for 
the  Coast  Guard  to  endorse  the  vessel's  Certificate 
of  Compliance  with  the  names  of  those  cargoes  in 
Table !  that  are  listed  on  the  IMCO  Certificate.  The 
I\5CO  Certificate  would  not  be  sufficient  when  the 
Certificate  authorized  a  cargo  that  is  not  permitted 
in  U.S.  waters,  when  the  Certiljcate  is  in  error  or 
waives  part  of  the  Code,  when  the  regulations  in 
this  part  exceed  those  of  the  Code,  or  siinilar 
situations. 


a  Certificate  of  Compliance  endorsed 
with  the  name  of  a  cargo  in  Table  I  of 
this  part,  as  described  in  §  153.900.  must 
submit  an  apphcation  to  Commandant 
(G-MHM)  which  includes  the  following 
information: 


(c)  Conditions  applying  to  all 
Certificate  of  Compliance  applications. 

(1)  If  requested  by  the  Commandant 
(G-MHM),  a  person  desiring  a 
Certificate  of  Compliance  for  a  vessel 
must  furnish  any  other  vessel 
information  such  as  plans,  design 
calculations,  test  results,  certificates, 
and  manufacturer's  data,  that  the  Coast 
Guard  needs  to  determine  that  the 
vessel  meets  the  standards  of  this  part. 

(2)  Correspondence  with  the  Coast 
Gu£utl  and  vessel  information  submitted 
under  this  part  must  be  in  English  ext»pt 
IMCO  Certificates  which  may  be  in 
French. 

7.  By  revising  the  introductory  text  of 
§  153.16  to  read  as  follows: 

§153.16    Requirements  tor  forei^  flag 
vessel  pennits. 

To  have  its  Certificate  of  Compliance 
endorsed  with  the  name  of  a  car:go  listed 
in  Table  I.  a  foreign  fiag  vessel  must: 
***** 

8.  By  revising  S  153.808  to  read  as 
follows: 

§153.808    Examination  required  for  a 
Certiflcate  of  Comptlance. 

Before  a  vessel  receives  either  an 
initial  or  a  reissued  Certificate  of 
Compliance  endorsed  with  the  name  of 
a  cargo  from  Table  I  cf  this  part,  the 
vessel  must  call  at  a  U.S.  port  for  an 
examination  during  which  the  Officer  in 
Charge,  Marine  Inspection,  will 
determine  whether  or  not  the  vessel 
meets  the  requirements  of  this  chapter. 

9.  By  revising  the  introductory  text  (b) 
and  (c)  of  §  153.809  to  read  as  follows: 

§  153.809    Procedures  for  having  ttte  Coast 
Guard  examine  a  vessel  tar  a  Certificate  of 
Compliance. 

To  have  the  Coast  Guard  examine  the 
vessel  for  a  Certificate  of  Comphanoe, 
as  required  in  S  153.808,  the  owner  of  a 
foreign  flag  vessel  must  proceed  as 
follows: 
***** 

(b)  Except  when  paragraph  (c)  of  this 
section  applies, 

(1)  After  receiving  notification  that 
review  is  complete  and  the  application 
is  acceptable,  dispatch  the  vessel  to  a 
United  States  port; 

(2)  Contact  the  Officer  in  Charge. 
Marine  Inspection,  for  the  port  where 
the  vessel  ia  to  be  inspected  at  least  24 
hours  before  the  vessel  arrives  and 
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arrange  the  exact  time  and  other  details 
of  the  examination; 

(3)  If  requested  by  the  Officer  in 
Charge,  Marine  Inspection,  the  vessel 
owner  shall  provide  the  following  plans 
before  the  examination  required  by 
§  153.808; 

(i)  A  general  arrangement  (including 
the  location  of  firefighting,  safety,  and 
lifesaving  gear); 

(ii)  A  capacity  plan; 

(iii)  A  schematic  diagram  of  cargo 
piping  on  deck  and  in  tanks  (including 
the  location  of  all  valves  and  pumps); 
and 

(iv)  A  schematic  diagram  of  cargo 
tank  vent  piping  (including  the  location 
of  reHef  valves  and  flame  screens). 

These  plans  will  be  used  to  facilitate 
the  required  examination  and  will  be 
returned  when  it  is  completed. 

(c)  If  the  vessel  was  accepted  for  U.S. 
service  on  the  basis  of  the  Coast  Guard 
plan  review  under  §  153.9(b).  the  vessel 
owner  shall  notify  Commandant  (G- 
MHM)  fourteen  days  prior  to  the 
vessel's  first  arrival  at  a  U.S.  port.  This 
notification  must  include: 

(1)  The  name  of  the  vessel's  first  U.S. 
port  of  call; 

(2)  The  date  the  vessel  is  scheduled  to 
arrive; 

(3)  The  name  and  telephone  number  of 
the  owner's  local  agent;  and 

(4)  The  names  of  all  cargoes  listed  in 
Table  I  of  this  part  that  will  be  on  board 
the  vessel. 

§1S3.810    [Removed] 

10.  By  removing  §  153.810. 

§153.811    [Removed] 

11.  By  removing  §  153.811. 

12.  By  revising  §  153.900  (b)  (1)  and  (2) 
and  (c)  (1)  and  (2)  to  read  as  follows: 

§  153.900    Certificates,  letters, 
endorsements  required. 

***** 

(b)  *  - 

(1)  An  IMCO  Certificate  issued  by  the 
flag  administration  and  a  Certificate  of 
Compliance  issued  and  endorsed  under 
this  part  with  the  name  of  the  cargo;  or 

(2)  Prior  written  authorization  under 
§  153.5(b)  fi'om  the  Commandant  (G- 
MHM). 

(c)  *  *  * 

(1)  A  Certificate  of  Compliance  issued 
and  endorsed  under  this  part  with  the 
name  of  the  cargo;  or 

(2)  Written  authorization  under 

S  153.5(b)  from  the  Commandant  (G- 
MHM). 

13.  By  revising  153.901  to  read  as 
follows: 


§  1 53.90 1    Certificates  or  letters  required 
to  t>e  on  bridge. 

No  person  may  operate  a  U.S.  flag 
tankship  unless  the  endorsed  Certificate 
of  Inspection  is  posted  in  a  conspicious 
place  in  the  wheelhouse. 

14.  By  revising  §  153.902  to  read  as 
follows: 

§  1 53.902    Expiration  of  Certificates  of 
Compliance. 

A  Certificate  of  CompUance  expires 
after  a  period  not  to  exceed  twenty-four 
months  from  the  date  of  examination 
under  §  153.808. 

15.  By  adding  a  new  §  153.903  to  read 
as  follows: 

§153.903    Expiration  of  IMCO  Certificates. 

If  a  vessel's  IMCO  Certificate  expires 
or  otherwise  becomes  invalid,  its 
Certificate  of  Compliance  becomes 
invalid  for  the  carriage  of  cargoes  listed 
in  Table  I  of  this  part.  To  maintain  the 
validity  of  the  Certificate  of  CompUance, 
the  vessel's  owner  must  submit  a  copy 
of  any  revised  or  reissued  IMCO 
Certificate  to  Commandant  (G-MHM). 

16.  By  revising  §  153.904  to  read  as 
follows: 

§  153.904    Limitations  In  the  endorsement 

No  person  may  operate  a  tankship 
unless  that  person  complies  with  all 
limitations  in  the  endorsement  on  the 
tankship's  Certificate  of  Inspection  or 
Certificate  of  Compliance. 

PART  154— SAFETY  STANDARDS  FOR 
SELF-PROPELLED  VESSELS 
CARRYING  BULK  LIQUEFIED  GASES 

17.  By  revising  the  authority  citation 
for  Part  154  to  read  as  follows: 

Authority:  46  U.S.C.  391a,  49  U.S.C.  1801- 
11;  49  CFR  1.46  (n)(4)  and  (t). 

§154.3    [Amended] 

18.  By  removing  the  definition  of 
"Letter  of  Compliance"  from  §  154.3. 

19.  By  amending  §  154.3  by  adding  in 
alphabetical  sequence  the  following 
definitions: 

"Certificate  of  Compliance,"  means  a 
certificate  issued  by  the  Coast  Guard 
which  certifies  that  a  foreign  flag  vessel 
has  been  examined  and  found  to  comply 
with  the  regulations  in  this  chapter. 
***** 

"Officer  in  Charge,  Marine 
Inspection,"  is  defined  in  §  1.05(b)  of 
this  chapter. 

20.  By  revising  the  introductory  text  of 
paragraph  (a),  (a)(9),  (b)  and  (c)  of 

§  154.5  to  read  as  follows: 

§  154.5    Foreign  flag  vessel:  Certificate  of 
Compliance  endorsement  application. 

(a)  A  person  who  desires  an  endorsed 
Certificate  of  Compliance  required 


under  §  154.1802(a)  for  a  foreign  flag 
vessel,  whose  flag  administration  issues 
IMCO  Certificates,  must  submit  to  the 
Commandant  (G-MHM).  U.S.  Coast 
Guard,  Washington,  D.C.  20659.  an 
application  which  includes  a  copy  of  the 
IMCO  Certificate  issued  to  the  vessel 
with: 
***** 

(9)  Any  additional  plans,  certificates, 
and  information  that  the  Commandant 
(G-MHM)  may  request. 

(b)  A  person  who  desires  an  endorsed 
Certificate  of  Compliance  required 
under  §  154.1802(b)  for  a  foreign  flag 
vessel,  whose  flag  administration  does 
not  issue  IMCO  Certificates,  must 
submit  to  the  Commandant  (G-MHM) 
the  plans,  calculations,  and  information 
under  §  154.4(b). 

(c)  Correspondence  to  the  Coast 
Guard  and  vessel  information  submitted 
under  this  part  must  be  in  English, 
except  IMCO  Certificates  which  may  be 
in  French. 

21.  By  removing  footnote  1  to  §  154.5. 

22.  By  revising  the  center  heading 
preceding  §  154.150  to  read  as  follows: 

Examination  Requirements  for  Foreign 
Flag  Vessels. 

23.  By  revising  §  154.150  to  read  as 
follows: 

§154.150    Examination  required  for  a 
Certificate  of  Compliance. 

Before  a  vessel  receives  an  initial  or 
reissued  Certificate  of  Compliance 
endorsed  with  the  name  of  a  cargo  from 
Table  4  of  this  part,  the  vessel  must  call 
at  a  United  States  port  for  an 
examination,  during  which  the  Officer  in 
Charge,  Marine  Inspection,  will 
determine  whether  or  not  the  vessel 
meets  the  requirements  of  this  chapter. 

24.  By  revising  §  154.151  to  read  as 
follows: 

§  154.151    Procedures  for  having  the  Coast 
Guard  examine  a  vessel  for  a  Certificate  of 
Compliance. 

To  have  the  Coast  Guard  examine  the 
vessel  for  a  Certificate  of  Compliance, 
as  required  in  §  154.150,  the  owner  of  a 
foreign  flag  vessel  must  proceed  as 
follows: 

(a)  After  submitting  an  apphcation 
under  §  154.5,  await  notification  by  the 
Commandant  (G-MHM)  that  review  of 
the  vessel's  plans  or  IMCO  Certificate 
and  supporting  documents  is  complete. 

(b)  Exept  when  paragraph  (c)  of  this 
section  applies, 

(1)  After  receiving  notification  that 
review  is  complete  and  the  application 
is  acceptable,  dispatch  the  vessel  to  a 
United  States  port; 
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(2)  Contact  the  Officer  in  Charge, 
Marine  Inspection,  for  the  port  where 
the  vessel  is  to  be  inspected  at  least  24 
hours  before  the  vessel  arrives  and 
arrange  the  exact  time  and  other  details 
of  the  examination;  and 

(3)  If  requested  by  the  Officer  in 
Charge,  Marine  Inspection,  the  vessel 
owner  shall  provide  the  following 
information  before  the  examination 
required  by  §  154.150: 

(i)  A  general  arrangement  (including 
the  location  of  firefighting,  safety,  and 
lifesaving  gear);  and 

(ii)  iTie  cargo  manual  required  by 
§  154.1810. 

This  information  will  be  used  to 
facilitate  the  examination  and  will  be 
returned  after  it  is  completed. 

(c)  If  the  vessel  was  accepted  for  U.S. 
service  on  the  basis  of  Coast  Guard  plan 
review  under  §  154.5(b),  the  vessel 
owmer  must  notify  Conmiandant  (G- 
MHM)  fourteen  days  prior  to  the 
vessel's  first  arrival  at  a  U.S.  port.  This 
notification  shall  include: 

(1)  The  name  of  the  vessel's  first  U.S. 
port  of  call; 

(2)  The  date  the  vessel  is  scheduled  to 
arrive; 

(3)  the  name  and  telephone  number  of 
the  owner's  local  agent;  and 
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(4)  The  names  of  all  cargoes  listed  in 
Table  4  of  this  part  which  wiU  be  on 
board  the  vessel. 

§154.152    [Removed] 

25.  By  removing  §  154.152. 

§154.153    [Removed] 

26.  By  removing  §  154.153. 

27.  By  revising  §  154.1802  (a)(1),  (a)(2), 
(b)(1)  and  (b)(2)  to  read  as  foUows: 

§154.1802    Certificates,  letters,  and 
endorsements:  Foreign  flag  vessels, 
(a)  *  *  * 

(1)  An  IMCO  Certificate  issued  by  die 
flag  administration  that  is  endorsed  with 
the  name  of  the  cargo  that  it  is  allowed 
to  carry,  and  a  Certificate  of  Compliance 
issued  by  the  Coast  Guard  Endorsed 
under  this  part  with  the  name  of  the 
cargo  that  it  is  allowed  to  carry;  or 

(2)  Special  approval  under  §  154.12. 
(b)*** 

(1)  A  Certificate  of  Comphance  issued 
by  the  Coast  Guard  endorsed  imder  this 
part  with  the  name  of  the  cargo  it  is 
allowed  to  carry;  or 

(2)  Special  approval  under  §  154.12. 

***** 

28.  By  revising  §  154.1803  to  read  as 
follows: 


§154.1803    Expiration  of  Certificates  of 
Compliance. 

(a)  A  Certificate  of  Compliance 
expires  after  a  period  not  to  exceed 
twenty-foiu-  months  from  the  date  of  the 
examination  under  §  154.150. 

(b)  If  a  vessel's  IMCO  Certificate  of 
Fitness  expires  or  otherwise  becomes 
invalid,  its  Certificate  of  Compliance 
becomes  invalid  for  the  carriage  of 
cargoes  listed  in  this  part.  To  maintain 
the  validity  of  the  Certificate  of 
Compliance,  the  vessel's  owner  must 
submit  a  copy  of  any  revised  or  reissued 
IMCO  Certificate  to  Commandant  (G- 
MHM). 

29.  By  revising  §  154.1808  to  read  as 
follows: 

§154.1808    Limitations  in  the 
endorsement. 

No  person  may  operate  a  vessel 
unless  that  person  complies  with  all 
limitations  in  the  endorsement  on  the 
vessel's  Certificate  of  Inspection  or 
Certificate  of  Comphance. 
aydeT.Liuk.Ir.. 

Rear  Admiral,  Coast  Guard  Chief,  Office  of 
Merchant  Marine  Safety. 
May  3, 1982. 

[FR  Doc  aZ-12384  Filed  S-7-82: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

42  CFR  Parts  405  and  481 

Medicare  Program;  Comprehensive 

Outpatient  Rehabilitation  Facility 

Services 

agency:  Health  Care  Financing 

Administration  (HCFA).  HHS. 

ACTION:  Proposed  rule. 

summary:  These  proposed  regulations 
would  implement  section  933  of  the 
Omnibus  Reconciliation  Act  of  1980 
(Pub.  L  96-499)  by  expanding  the  scope 
of  benefits  under  Medicare  to  include 
services  furnished  by  comprehensive 
outpatient  rehabilitation  facilities.  The 
purpose  of  this  proposal  is  to  define 
comprehensive  outpatient  rehabilitation 
facility  services,  to  specify  the 
conditions  under  which  these  services 
may  be  furnished,  and  to  establish  the 
conditions  of  participation  that  these 
facilities  must  meet  to  be  certified  as 
provided  of  services  in  the  Medicare 
program. 

DATE:  To  assure  consideration, 
comments  should  be  mailed  by  July  9. 
1982. 

ADDRESS:  Address  comments  in  writing 
to:  Administrator,  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration.  P.O.  Box 
17073.  Baltimore.  Maryland  21235. 

If  you  prefer,  you  may  deliver  your 
comments  to  Room  309-G  Hubert  H. 
Humphrey  Building.  200  Independence 
Ave.  S.W..  Washington.  D.C..  or  to 
Room  789,  East  High  Rise  Building.  6325 
Security  Boulevard.  Baltimore, 
Maryland. 

In  commenting,  please  refer  to  BPP- 
145-P.  Agencies  and  organizations  are 
requested  to  submit  comments  in 
duplicate. 

Comments  will  be  available  for  public 
inspection,  beginning  approximately  two 
weeks  after  pubhcation.  in  Room  309-G 
of  the  Department's  office  at  200 
Independence  Ave,  S.W.,  Washington, 
D.C.,  20201  on  Monday  through  Friday  of 
each  week  from  8:30  a.m.  to  5:00  p.m. 
(202-245-7890). 

FOR  FURTHER  INFORMATION  CONTACT. 

Anthony  Lovecchio  (Coverage  of 

Services)  (301)  594-8561 
Royal  Crystal  (Conditions  of 

Participation)  (301)  594-7910 
John  Callahan  (Reimbursement)  (301) 

594-8480 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

Under  current  law.  Medicare  covers 


certain  rehabiUtation  services  in  a 
variety  of  settings  under  the 
Supplementary  Medical  Insiu'ance 
Program  (Part  B).  Such  services  are 
included  among  those  that  may  be 
covered  when  furnished  "incident  to"  a 
physician's  professional  services,  as 
authorized  in  sections  1832(a)(1)  and 
1861  (s)(2)  of  the  Social  Securi^  Act  and 
in  regulations  at  42  CFR  405.231(b).  For 
example,  an  individual  may  receive 
physical  therapy  as  an  integral,  although 
incidental,  part  of  a  physician's 
professional  service  in  the  course  of 
treatment  of  an  injury.  The  service  will 
be  covered  if  it  is  furnished  by  the 
physician  or  under  the  physician's  direct 
supervision.  Section  1861(s)(2)(B)  of  the 
Act  also  provides  coverage  of 
rehabihtiation  services  when  provided 
incident  to  physicians'  services 
furnished  to  hospital  outpatients.  This 
provision  is  set  forth  in  regulations  at  42 
ere  405.231(c). 

In  addition,  coverage  of  outpatient 
physical  therapy  and  outpatient  speech 
pathology  is  authorized  by  sections 
1832(a)(2)(C)  and  1861(p)  of  the  Act 
when  furnished  by  a  provider  of 
services,  clinic,  rehabilitation  agency, 
public  health  agency,  or  by  others  under 
an  arrangement  with  these  entities. 
Under  the  second  sentence  of  section 
1861(p)  of  the  Act  outpatient  physical 
therapy  services  may  also  be  provided 
by  an  independenUy  practicing  physical 
therapist  in  an  office  setting  (subject  to 
certain  dollar  hmits  on  the  amount  of 
payment  during  a  year).  These 
provisions  on  physical  therapy  and 
speech  pathology  are  set  forth  in 
regulations  at  42  CFR  405.231(1). 
405.231(m).  405.232(e).  and  405.232(j). 

II.  New  Legislation 

In  order  to  provide  Medicare  coverage" 
of  a  wide  range  of  rehabihtative 
services,  when  these  services  are 
provided  under  a  plan  of  treatment  on 
an  outpatient  basis,  in  a  coordinated 
setting.  Congress  enacted  section  933  of 
Pub.  L  96-499.  Section  933  amends 
sections  1861(u).  1861(z).  1863,  and 
1864(a)  of  the  Act  and  adds  sections 
1832(a)(2)(E),  1835(a)(2)(E).  and  1861(cc) 
to  the  Act. 

Section  1835(a)(2)(E)  of  the  Act 
requires,  as  a  condition  of  payment 
under  Medicare,  that  a  physician  must 
certify  that  (1)  CORF  services  are 
required  because  the  beneficiary  needs 
skilled  rehabilitation  services,  (2)  a  plan 
for  furnishing  those  services  has  been 
established  and  is  periodically  reviewed 
by  a  physician,  and  (3)  those  services 
are  furnished  while  the  beneficiary  is 
under  the  care  of  a  physician. 

Section  1861(cc)(l)  of  the  Act  provides 


Medicare  coverage  for  a  broad  range  of 
items  and  services  when  they  are 
provided  by  a  physician  or  other 
qualified  professional  personnel  to  a 
beneficiary  who  is  an  outpatient  at  a 
CORF  approved  for  participation  in 
Medicare.  Section  1861(cc)(2)  of  the  Act 
sets  forth  the  requirements  that  CORF's 
must  meet  in  order  to  participate  in  the 
Medicare  program  as  providers.  These 
requirements  are  known  as  the 
conditions  of  participation.  The 
remaining  sections  amended  or  added 
by  section  933  of  Pub.  L.  96-499  are 
conforming  amendments. 

III.  Provisions  of  the  Regiilations 

A.  Requirements  for  coverage. 

1.  Referral  to  a  CORF  for  treatment. 
To  receive  covered  CORF  services,  a 
beneficiary  must  be  referred  for 
admission  by  a  physician  who  certifies 
that  the  beneficiary  needs  skilled 
rehabilitation  services.  The  referring 
physician  must  advise  the  CORF  of  the 
beneficiary's  medical  history,  current 
diagnosis  and  medical  findings, 
contraindicated  actions  or  limitations  on 
type  or  intensity  of  rehabilitation 
services  to  be  provided,  and 
rehabilitation  goals,  if  determined.  This 
information  must  be  available  to  the 
CORF  for  establishing  the  beneficiary's 
need  for  rehabilitative  services  and  for 
developing  an  appropriate  plan  of 
treatment. 

2.  Coverage  of  rehabilitation 
programs.  We  propose  to  restrict 
coverage  of  CORF  services  to  those 
individuals  who  have  significant 
potential  for  restoration  or  improvement 
of  lost  or  impaired  functions.  These 
individuals  must  require  a  relatively 
intense  rehabilitative  services  program, 
aimed  at  achieving  specific  goals  in  a 
predictable  period  of  time.  We  would 
not  cover  such  programs  as  (1)  general 
conditioning  or  ambulation  for  patients 
experiencing  a  temporary  loss  or 
reduction  of  function  that  is  expected  to 
improve  spontaneously,  and  (2) 
maintenance  programs,  involving 
repetitive  services  that  do  not  require 
the  skilled  services  of  nurses  or 
therapists.  Programs  of  this  type  would 
not  meet  the  statutory  requirement  of  a 
need  for  skilled  rehabilitation  services. 

3.  Plan  of  treatment.  In  accordance 
with  the  statute,  the  proposed 
regulations  would  require  that  upon  a 
beneficiary's  referral  for  care  by  a 
CORF,  a  physician  must  establish  a 
written  plan  of  treatment.  Congress  did 
not  specify  whether  the  physician 
responsible  for  establishing  the  plan  of 
treatment  should  be  a  facility  physician 
or  the  referring  physician.  However,  we 
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expect  that  the  physician  who  is  onsite 
at  the  CORF  would  be  responsible  for 
establishing  the  plan  of  treatment  unless 
the  referring  physician  provides  a 
detailed  plan  of  treatment  that  meets  the 
facility's  requirements  for  these  plans. 
The  plan  of  treatment  must  contain 
the  diagnosis;  the  type,  amount, 
frequency,  and  duration  of  services  to 
be  performed;  and  the  anticipated 
rehabilitation  goals.  The  inclusion  of 
those  items  in  the  plan  of  treatment  is 
consistent  with  the  Medicare 
requirements  for  the  plan  of  treatment 
for  outpatient  physical  therapy  and 
speech  pathology  services  (42  CFR 
405.250-1).  Our  experience  indicates 
that  these  requirements  are  both 
workable  and  effective.  We  believe  a 
plan  of  this  scope  represents  the 
minimum  necessary  to  assure  that  the 
beneficiary  will  receive  the  type  of 
treatment  appropriate  to  his  or  her 
needs. 

The  statute  requires  that  the  plan  of 
treatment  be  reviewed  periodically  by  a 
physician.  We  propose  that  the  periodic 
review  be  performed  at  least  once  every 
30  days.  This  proposal  is  consistent  with 
the  30-day  review  period  presently 
required  by  regulation  (42  CFR  405.250- 
1)  for  beneficSaries  receiving  outpatient 
physical  therapy  and  speech  pathology 
services. 

We  also  tiiink  that  the  health 
condition  of  a  person  receiving 
comprehensive  rehabilitation  services 
can  change  frequently  enough  that  a 
monthly  review  period  is  needed  to 
guard  against  a  continuation  of 
inappropriate  care  or  a  failure  to 
recognize  the  need  for  a  new  treatment 
mode.  In  addition,  the  fact  that  the  plan 
will  often  cover  a  comprehensive  range 
of  services  that  interact  with  one 
another  requires  a  reasonably  close 
followup  of  how  well  the  total  plan  is 
meeting  the  patient's  current  needs. 

These  regulations  would  require  that, 
during  the  periodic  review,  the  physician 
would  certify  that  the  plan  of  treatment 
is  being  followed  and  that  the  patient  is 
making  progress  in  attaining  the 
rehabilitation  goals  without  harmful 
effects  on  the  patient.  When  the  patient 
has  reached  a  point  where  no  further 
progress  is  being  made  toward  one  or 
more  of  the  goals,  we  would  expect  that 
the  physician  would  eliminate  those 
aspects  of  the  plan  of  treatment 
Although  a  physician  would  be 
responsible  for  establishing  the  plan  of 
treatment  and  continual  review  of  the 
patient's  goals  and  progress  in  attaining 
these  goals,  we  would  expect  that  the 
physician  would  involve  quahfied 
professional  facihty  personnel  in 
preparing  and  carrying  out  the  plan.  For 
example,  the  physician  may  consult  with 


a  speech  pathologist  at  the  CORF  while 
establishing  the  type  of  speech 
pathology  services  the  beneficiary 
should  receive. 

4.  Site  of  CORF  services.  The 
regulations  would  require  that  all 
services  provided  by  a  CORF  must  be 
furnished  on  the  premises  of  the  CORF. 
This  requirement  is  supported  by 
language  included  in  the  House 
Committee  on  the  Budget  Report  on  the 
Omnibus  Reconciliation  Act  of  1980 
(Hit  Rep.  No.  96-1167. 96th  Congress  2d 
Session  375  (1980)]. 

5.  Under  the  care  of  a  physician.  The 
regulations  would  require  that  the 
beneficiary  must  be  under  the  care  of  a 
physician  during  the  period  CORF 
services  are  being  received;  that  is,  a 
physician  is  responsible  for  the  duration, 
amount,  and  scope  of  the  services 
received  by  the  beneficiary.  This 
requirement  is  contained  in  the  statute 
and  we  have  adopted  it  unchanged  for 
the  regulations. 

B.  Items  and  services  included  as 
CORF  services. 

In  its  definition  of  comprehensive 
outpatient  rehabihtation  facility 
services.  Congress  included,  in  section 
1861(cc)(l)  of  the  Act,  the  followring: 
I%3r»fdans'  serrioes;  physical  dierapy, 
occupational  therapy,  speech  pathology 
services,  and  respiratoiy  therapy; 
prosthetic  and  orthotic  devices, 
including  testing,  fitting,  or  training  in 
the  use  of  thos*  devices;  social  and 
psychological  services;  nursing  care 
provided  by  or  under  the  supervision  of 
a  registered  professional  nurse;  drugs 
and  biologicals  which  cannot  be  se5- 
administered;  supplies.  appUances,  and 
equipment,  including  the  purchase  or 
rental  of  equipment,  and  other  such 
items  and  services  as  are  medically 
necessary  for  the  rehabilitation  of  the 
patient  and  are  ordinarily  furnished  by 
CORFs.  We  are  proposing  to  define  the 
specific  CORF  services  as  follows: 

1.  Physicians'  services.  Covered 
physicians'  services  are  the  personal 
services  of  a  facility  physician  provided 
to  or  for  an  outpatient  of  the  CORF. 
These  services  include: 

a.  The  examination  and  diagnosis  of 
patients  referred  to  the  CORF  to 
determine  the  need  for  skilled 
rehabilitation  services  and  to  establish 
the  patients'  plans  of  treatment; 

b.  The  prescription  of  medications  and 
therapies:  and 

c.  Consultation  with  and  medical 
surpervision  of  nonphysician  staff 
professionals  and  auxiliary  personnel 
assisting  in  the  eatabhshment 
implementation,  and  review  of  a 
patient's  plan  of  treatment. 

In  some  cases,  physicians  also 
perform  administrative  services  such  as 


management  and  medical  direction  of 
the  CORFs  rehabilitation  activities; 
participation  in  developing,  executing, 
and  periodically  reviewing  the  written 
policies  governing  the  way  in  which 
CORF  services  are  furnished;  review  of 
patient's  clinical  records;  participation 
in  an  evaluation  of  the  facility  for 
licensing  or  accreditation;  participation 
in  review  of  CORF  utilization;  and 
participation  in  the  preparation  of  an 
overall  plan  and  budget  for  the  facihty's 
operation.  These  activities  are 
reimbursable  to  the  facility  under  the 
usual  Medicare  rules  for  allowing  tfae 
salary  expenses  of  physicians  who 
perform  administrative  functions  (see  42 
CFR  405.480). 

2.  Physical  therapy  services.  We  are 
proposing  to  define  physical  therapy 
services  provided  by  CORFs  in  the  same 
way  these  services  are  defined  presently 
when  provided  imder  other  coverage 
provisions  (section  3101.8  of  the  Part  A 
Intermediary  Manual  (HIM-13)).  This 
definition  has  worked  well  in  practice, 
and  has  been  useful  in  determining 
whether  Medicare  payment  is  proper. 

As  proposed,  physical  therapy  would 
be  covered  if  it  were  furnished  by  a 
qualified  physical  therapist  or  by  a 
qualified  physical  therapy  aasisteiift 
under  the  supervision  of  a  qualified 
physical  therapist,  as  defined  in  42  OT? 
405.1702(d),  for  purposes  of  restoring  a 
lost  or  impaired  functioiL  Physical 
therapy  would  be  prescribed  by  the 
physician  only  when  there  is  an 
expectation,  based  on  his  or  her 
assessment  of  the  patient's  restorative 
potential,  that  the  patient  will  improve 
significantly  in  a  reasonable,  generally 
predictable  period  of  time.  Maintenance 
physical  therapy  (that  is,  repetitive 
services  required  to  maintain  a  level  of 
functioning)  would  not  be  covered  under 
this  provison  because  this  type  of 
therapy  is  concerned  with  maintenance 
rather  than  restoration. 

Although  maintenance  therapy  would 
not  be  covered,  the  establishment  of  a 
maintenance  program  for  a  patient 
whose  restoration  potential  has  been 
reached  would  be  a  covered  service. 
This  would  include  examinations, 
evaluations  of  the  patient's  condition 
and  prepciration  of  the  program. 

3.  Occupational  thereby  services.  The 
following  services  would  be  covered  as 
occupational  therapy  services  when 
furnished  by  a  qualified  occupational 
therapist  or  by  a  qualified  occupational 
therapy  assistant  under  the  supervision 
of  a  qualified  occupational  therapist  as 
defined  in  42  CFR  405.1202(f):  (1) 
Assessment  of  vocational  potential;  (2) 
evaluation  of  a  patient's  level  of 
independent  functioning;  (3)  the 
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selection  and  teaching  of  task-oriented 
therapeutic  activities  to  restore  sensory- 
integrative  function  (such  as  artwork  or 
tilework  to  restore  eye-hand  control  and 
coordination);  and  (4)  the  teaching  of 
compensatory  techniques  to  permit 
engaging  in  daily  activities  by  making 
accommodations  for  physical 
impairments  or  limitations  (for  example, 
instruction  in  the  use  of  crutches  or  a 
prosthetic  device).  These  coverage 
provisions  have  been  adopted  from 
those  that  are  currently  in  use  and  have 
proven  practical  with  respect  to 
inpatient  hospital  and  home  health 
agency  services  (section  3101.9  of  the 
Part  A  Intermediary  Manual  (HIM-13)). 

However,  services  involving 
vocational  assessment  would  not  be 
covered  when  they  are  related  solely  to 
vocational  rehabilitation;  that  is,  to 
prepare  the  patient  to  qualify  for 
speciHc  employment  opportunities, 
achieve  certain  work  skills,  or 
accommodate  a  certain  work  setting. 
Coverage  of  these  services  would  not  be 
available  because  they  are  not  related 
to  the  diagnosis  or  treatment  of  the 
condition  for  which  rehabilitation 
services  are  being  furnished. 

4.  Speech  pathology  services.  In  these 
regulations,  speech  pathology  services 
would  have  the  same  definition  they  do 
under  current  Medicare  provisions 
(section  3101.10A  of  the  Part  A 
Intermediary  Manual  (HIM-13]).  These 
services  would  be  covered  if  furnished 
by  or  under  the  supervision  of  a 
qualified  speech  pathologist,  as  defined 
in  42  CFR  481.22,  and  if  the  are 
necessary  for  the  diagnosis  and 
treatment  of  speech  and  language 
disorders  that  have  caused 
communication  difficulties. 

These  services  would  include 
assessment  testing  to  ascertain  the  type, 
cause(8),  and  severity  of  the  disorder  to 
determine  the  patient's  restorative 
speech  potential,  and  training  in 
development  of  esophageal  speech  and 
the  use  of  an  electronic  larynx.  Therapy 
for  speech  difficulties  not  related  to  the 
injury,  disability,  or  illness  for  which  the 
patient  is  receiving  CORF  services  (for 
example,  stuttering  or  hsping)  would  not 
be  covered  as  speech  pathology  services 
under  this  provision  because  this 
therapy  would  not  be  necessary  for  the 
diagnosis  or  treatment  of  the  condition 
for  which  the  rehabilitation  services  are 
being  furnished. 

5.  Respiratory  therapy  services. 
Respiratory  therapy  services  would  be 
defined  as  those  services  prescribed  by 
a  physician  for  the  assessment 
diagnostic  evaluation,  treatment, 
management,  and  monitoring  of 
individuals  with  deficiencies  and 
abnormalities  of  cardiopulmonary 


function.  These  services  would  include, 
but  are  not  hmited  to,  the  following: 

a.  The  application  of  techniques  for 
support  of  oxygenation  and  ventilation 
of  the  patient;  for  example,  maintenance 
of  artificial  airways,  ventilator  and 
aerosol  therapy  and  other  means  of 
airway  maintenance,  precise  delivery  of 
oxygen  concentration,  and  techniques  to 
aid  removal  of  secretions  from  the 
pulmonary  tree; 

b.  The  Uierapeutic  use  and  monitoring 
of  medical  gases,  such  as  oxygen;  bland 
and  pharmacologically  active  mists  and 
aerosols;  and  such  equipment  as 
intermittent  positive  pressure  breathing 
(IPPB)  machines; 

c.  Bronchial  hygiene  therapy, 
including  deep  breathing  and  coughing 
exercises,  IPPB,  postural  drainage,  chest 
percussion  and  vibration,  and 
nasotracheal  suctioning; 

d.  Diagnostic  tests  to  be  evaluated  by 
a  physician;  for  example,  pulmonary 
function  tests,  spirometry,  and  blood  gas 
analysis; 

e.  Pulmonary  rehabilitation  techniques 
such  as  exercise  conditioning,  breathing 
retraining,  and  patient  education  in 
management  of  respiratory  problems; 
and 

f.  Periodic  assessment  and  monitoring 
of  chronically  ill  patients  and  their  need 
for  respiratory  therapy. 

These  are  the  services  currendy 
covered  by  Medicare  when  provided  to 
a  hospital  inpatient  (section  3101.10  of 
the  Part  A  Intermediary  Manual  (HIM- 
13)).  We  believe  the  breadth  of 
respiratory  therapy  services  covered  in 
CORFs  should  correspond  with  those 
already  covered  elsewhere  in  the 
Medicare  program.  Respiratory  therapy 
must  be  performed  by  qualified 
respiratory  therapists  or  respiratory 
therapy  technicians  under  the 
supervision  of  a  respiratory  therapist  as 
defined  in  42  CFR  481.22.  The 
respiratory  therapy  services  described 
in  c,  e.,  and  f.  above,  may  also  be 
performed  by  a  qualified  physical 
therapist  as  defined  in  42  CFR 
405.1702(d)  or  by  respiratory  therapy 
technicans  under  the  supervision  of  a 
physical  therapist. 

6.  Prosthetic  and  orthotic  devices.  Our 
proposal  would  allow  coverage  for 
prosthetic  devices,  other  than  dental 
ordered  by  a  physician  and  fitted  by  a 
prosthetist  as  defined  in  42  CFR  481.22 
that  replace  all  or  part  of  an  internal 
body  organ  or  external  body  member 
(including  contiguous  tissue),  or  that 
replace  all  or  part  of  the  fimction  of  a 
permanently  inoperative  or 
malfunctioning  internal  body  organ  or 
external  body  member.  Renal  dialysis 
machines  and  services  are  not  included 
in  the  definition  of  prosthetic  devices. 


Coverage  of  a  prosthetic  device 
includes  all  services  necessary  for 
fomulation  of  its  design,  material,  and 
component  selection;  measurement 
fittings,  static  and  dynamic  alignments; 
and  instruction  of  the  patient  in  its  use. 
Such  coverage  is  included  as  an  integral 
part  of  the  fabrication  of  the  device.  The 
prescribing  physician  would  make  the 
final  determination  of  the  device's 
suitability,  safety,  and  effectiveness. 

Orthotic  devices  are  those  orthopedic 
appliances  or  apparatus  used  to  support, 
align,  prevent  or  correct  deformities,  or 
to  improve  the  function  of  moveable 
parts  of  the  body.  These  devices  would 
be  covered  when  ordered  by  a  physician 
and  fitted  by  an  orthotist  as  defined  in 
42  CFR  481.22.  As  with  prosthetic 
devices,  the  coverage  of  an  orthosis 
includes  its  design,  materials, 
measurements,  fabrications,  testing, 
fitting,  and  training  in  the  use  of  the 
orthosis.  The  prescribing  physician 
determines  the  orthosis'  suitability, 
safety,  and  effectiveness. 

7.  Social  services.  We  propose  to 
define  social  services  as  any  of  the 
following  services  that  contribute  to  the 
improvement  of  the  individual's 
condition  and  that  are  ordered  by  a 
physician  and  are  provided  by  a 
qualified  social  worker  or  rehabilitation 
counselor  as  defined  in  42  CFR  481.22. 
These  would  include:  (1)  Assessment  of 
the  social  and  emotional  factors  related 
to  the  patient's  illness,  need  for  care, 
response  to  treatment  and  adjustment 
to  care  in  the  CORF;  (2)  casework 
services  to  assist  in  resolving  problems 
in  these  areas;  eind  (3)  assessment  of  the 
relationship  of  the  patient's  medical  and 
nursing  requirements  to  his  or  her  home 
situation,  financial  resources,  and  the 
community  resources  available  when 
the  patient  is  no  longer  receiving  CORF 
services. 

8.  Psychological  services. 
Psychological  services  would  be 
covered  only  when  a  physician  certifies 
that  the  patient  exhibits  a  special  need 
for  these  services  and  they  are  furnished 
by  a  psychologist  or  rehabihtation 
counselor  who  meets  the  definition  in  42 
CFR  481.22.  For  example,  the  testing  or 
treatment  of  all  cardiac  rehabilitation 
patients  for  mental,  psychoneurotic,  or 
personality  disorders  would  not  be 
covered;  however,  diagnostic  testing  for 
a  mental  problem  would  be  covered  for 
a  cardiac  patient  who  exhibits  excessive 
anxiety  or  fear  following  the  acute 
phase  of  a  cardiac  problem. 

Family  counseling  services  would  be 
covered  only  where  the  Primary  purpose 
of  that  counseling  is  the  treatment  of  the 
patient's  condition;  that  is,  there  is  a 
need  to  observe  the  patient's  interaction 
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with  family  members  or  to  assess  the 
capabihty  of  family  members  to  aid  in 
the  rehabilitation  of  the  patient.  Family 
counseling  services  that  are  primarily 
directed  toward  the  treatment  of  a 
family  member's  problem  with  respect 
to  the  patient's  condition  are  not 
covered  because  these  services  are  not 
sufficiently  related  in  a  direct  way  to  the 
patient's  medical  rehabilitative  needs  to 
be  reimbursable  as  a  CORF  service 
under  Medicare. 

9.  Nursing  care.  Nursing  services 
would  be  covered  if  provided  by  a 
registered  professional  nurse  or  by  a 
licensed  pratical  nurse  under  the 
supervision  of  a  registered  professional 
nurse  as  defined  in  42  CFR  481.22. 

10.  Drugs  and  biologicals.  These  items 
would  be  covered  when  they  cannot  be 
self-administered,  are  furnished  by  or 
under  the  supervision  of  a  physician  or 
registered  nurse,  and  are  not  othel^se 
excluded  from  Medicare  coverage,  such 
as  most  injections  for  immunization. 

Thus,  when  a  patient  is  given  tablets 
or  other  oral  medication,  these  are 
excluded  from  coverage  since  the  form 
of  the  drug  given  to  the  patient  is  usually 
self-administered.  Similarly,  if  a  patient 
is  given  an  infection  that  is  usually  self- 
injected,  such  as  insulin,  this  drug  would 
be  excluded  from  coverage  unless 
administered  in  an  emergency  situation, 
such  88  a  diabetic  coma  or  administered 
to  a  patient  who  is  unable  to  self- 
administer  due  to  his  or  her  physical 
condition.  However,  if  a  patient  receives 
an  injection  of  a  drug  that  is  not  usually 
self-injected  and  that  is  also  available  in 
oral  form,  that  drug  would  not  be 
subject  to  the  self-administration  drug 
exclusion,  since  it  is  not  self- 
administerable  in  the  form  in  which  it 
was  furnished  to  the  patient 

Immunizations  are  excluded  from 
Medicare  coverage  under  section 
1862(a}(7)  of  the  Act,  unless  directly 
related  to  the  treatment  of  an  injury  or 
of  direct  exposure  to  a  disease  or 
condition,  such  as  rabies  or  tetanus. 
However,  pneumococcal  vaccinations 
are  now  covered  under  the  provisions  of 
section  1  of  Pub.  L  96-611. 

11.  Supplies,  appliances,  and 
equipment.  Non-reusable  supplies,  such 
as  oxygen,  bandages,  or  ceramic  tiles, 
used  in  the  various  therapeutic 
modalities,  such  as  occupational 
therapy,  would  be  covered  when 
furnished  by  the  facility.  Supplies, 
equipment,  and  appliances  of  a  more 
durable  nature,  such  as  exercycles, 
crutches,  canes,  and  wheelchairs,  would 
be  covered  when  provided  by  the  CORF 
for  use  by  patients  while  they  are 
receiving  services  in  the  CORF. 

We  are  not  proposing  to  cover,  as  a 
part  of  CORF  services,  supphes. 


equipment,  and  appliances  purchased  or 
rented  by  the  patients  for  use  outside 
the  CORF  because  we  believe  that  the 
CORF  benefit  should  be  akin  to  the 
services  provided  by  a  hospital 
outpatient  rehabilitation  department. 
We  do  not  think  that  Congress 
anticipated  expanding  the  rehabilitation 
services  already  available  under  Part  B 
to  beneficiaries,  but  rather  to  make  the 
services  available  in  a  freestanding 
comprehensive  facility.  We  invite 
comments  on  this  issue. 

12.  Such  other  items  andsenices  as 
are  medically  necessary  for  the 
rehabilitation  of  the  patient  and  are 
ordinarily  furnished  by  CORFs.  The 
statute  gave  the  Secretary  the  discretion 
to  include  as  CORF  services  the  items 
and  services  that  might  fit  into  the 
category  of  "other  items  and  services  as 
are  medically  necessary  for  the 
rehabilitation  of  the  patient  and  are 
ordinarily  furnished  by  CORFs".  Rather 
than  propose  specific  items  and  services 
in  this  document,  we  are  soliciting 
public  comment  as  to  the  most 
appropriate  items  and  services  to  be 
included.  We  would  expect  the 
commenters  to  describe  the  conditions 
under  which  the  coverage  of  these  items 
and  services  would  be  medically 
necessary. 

We  are  also  requesting  public 
comment  on  how  we  can  best 
accomplish  utilization  control.  In 
particiilar,  we  are  concerned  with  which 
professional  would  be  the  most 
appropriate  to  oversee  the  utilization  of 
CORF  services.  For  example,  if  a 
referring  physician  establishes  the  plan 
of  treatment,  should  that  physician  or 
the  facility  physician  be  responsible  for 
determining  whether  the  services 
furnished  are  necessary  and  efficiently 
provided. 

C.  Items  and  services  excluded  from 
coverage  as  CORF  services.  The 
proposed  regulations  specif  that  no 
item  or  service  would  be  included  as  a 
covered  CORF  service  if  it  would  not  be 
included  as  a  covered  service  when 
furnished  to  a  hospital  patient  This 
reflects  section  1861(cc){l)(folIowing 
(H))  of  the  Act 

D.  Application  of  the  psychiatric 
services  limitation.  We  are  proposing  to 
apply  the  psychiatric  (mental  health) 
services  limitation  (now  restricted  to 
expenses  incurred  for  physicians' 
services)  to  CORF  services.  Section 
1833(c)  of  the  Act  limits  coverage  under 
Medicare  Part  B  for  the  treatment  of 
mental,  psychoneurotic,  and  personality 
disorders  of  a  beneficiary  who  is  not  an 
inpatient  of  a  hospital.  This  Umit  is 
applied  by  capping  the  amount  of  each 
beneficiary's  incurred  expenses  for  the 
treatment  of  these  disorders  per 


calendar  year.  The  allowable  maximum 
is  the  lesser  of: 

a.  $312.50  or 

b.  62 '^  percent  of  these  expenses. 
Since  program  reimbursement  for  these 
services  is  generally  subject  to  a  20 
percent  coinsurance,  actual  program 
payment  cannot  exceed  $250  per  year. 

Current  regulation.*  at  42  CI-1R  405.243 
further  restrict  the  application  of  this 
limit  to  expenses  inciured  for 
physicians'  services  and  items  and 
supplies  furnished  by  the  physician  in 
connection  with  his  treatment  of  these 
psychiatric  disorders.  This  limit  applies 
to  the  services  of  nonpsychiatric 
physicians  as  well  as  psychiatrists.  The 
regulations  exempt  frtim  the  limit 
expenses  incurred  for  services  of  health 
personnel  other  than  physicians, 
including  those  furnished  incident  to 
physicians'  services,  home  health 
services,  and  ou^atient  services. 

The  variation  between  the  statute  and 
the  regulations  originated  when  the 
Medicare  program  was  first  developed 
in  the  late  1960'8.  At  that  time,  the 
decision  was  made  to  limit  the 
psychiatric  services  limitation  to  only 
physicians'  services.  The  rationale  for 
this  decision  was  that 

— Physicians'  services  generally 
represent  the  greatest  cost  factor  in 
the  outpatient  care  of  psychiatric 
illnesses,  so  that  the  intent  of  the  law 
would  be  adequately  served  by 
applying  the  limit  only  to  physicians' 
services;  and 

— It  would  be  operationally  difficult  to 
determine  when  the  limit  should  apply 
in  individual  cases,  and  to  keep 
overall  accounting  of  the  limit  if 
nonphysician  services  were  subject  to 
the  limit 

Significant  changes  in  the  practice  of 
medicine  and  in  the  Medicare  program 
over  the  last  15  years  no  longer  suppwrt 
this  rationale.  Physicians'  services  are 
not  always  the  most  costly  service.  For 
example,  the  median  cost  of  psychiatric 
day  hospitalization  (which  coidd  be 
covered  under  Medicare  as  hospital 
outpatient  services)  was  $1,700  per 
patient  in  1978.  The  primary  services  in 
day  hospitalization  such  as  counseling, 
art  therapy,  and  dance  therapy  are 
furnished  by  nonphysicians.  In  addition, 
the  proposed  CORF  regulations  could 
make  benefits  available  through  mental 
health  clinics  that  have  not  been  eligible 
for  medicare  coverage  until  now. 
Regarding  the  second  part  of  the  original 
rationale,  operational  difficulties,  we  do 
not  beheve  that  accounting  for  this  Umit 
should  be  any  more  difficult  than 
accounting  for  the  Part  B  deductible. 
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We  are  not  proposing  to  exend  the 
$250  psychiatric  services  limitation  to  all 
outpatient  psychiatric  services  covered 
under  Medicare  Part  B.  We  believe  that 
would  be  too  drastic  a  step  to  take  at 
this  time  since  it  would  limit 
reimbursement  that  is  currently 
available  for  Part  B  services.  However, 
since  CORF  services  are  a  new  item  of 
coverage  under  Medicare  Part  B,  we  are 
proposing  to  apply  the  $250  hmit  to  all 
psychiatric  (mental  health]  services 
provided  by  a  CORF.  We  believe  this 
policy  is  consistent  with  the  original 
intent  of  the  statute.  Thus,  expenses 
incurred  by  CORF  services  in 
connection  with  the  treatment  of  a 
mental,  psychoneurotic,  or  personality 
disorder  are  limited  to  the  lesser  of 
$312.50  or  62  V4  percent  of  these 
expenses  for  each  beneficary  per 
calendar  year. 

E.  Method  of  reimbursement. 

Section  942  of  Pub.  L  9e-i99  amended 
section  1833(a)(3)  of  the  Act  to  authorize 
Medicare  payment  for  CORF  services 
based  on  "the  costs  which  are 
reasonable  and  related  to  the  cost  of 
furnishing  such  services  or  which  are 
based  on  such  other  tests  of 
reasonableness  as  the  Secretary  may 
prescribe  in  regulations,  including  those 
authorized  under  section  1861{v)(l)(A) 
*  *  *"  less  applicable  Part  B  deductible 
and  coinsurance  amounts. 

Section  1881(v)(l)(A)  of  the  Act 
contains  the  basic  requirement  for 
payment  of  reasonable  cost  for  certain 
Medicare  services.  It  defines  reasonable 
cost  as  the  cost  actually  incurred, 
excluding  any  cost  found  unnecessary 
for  efficient  deUvery  of  needed  health 
services,  and  authorizes  the  Secretary  to 
prescribe  in  regulations  how  reasonable 
cost  will  be  determined.  Regulations 
establishing  the  reasonable  cost 
determination  are  found  in  42  CFR  Part 
405,  Subpart  0.  We  are  proposing  that, 
with  the  exception  of  42  CFR  405.455 
(lower  of  costs  or  charges),  the 
reimbursement  regulations  applicable  to 
other  providers  would  be  equally 
applicable  to  CORFs.  Since  section 
1833(a)(3)  does  not  provide,  as  is  the 
case  with  other  providers,  for 
reimbursement  based  on  the  lower  of 
the  reasonable  costs  of  services 
furnished  to  beneficiaries  or  the 
provider's  customary  charges  for  the 
same  services,  we  are  proposing  to 
amend  42  CFR  405.455  to  specifically 
state  that  the  lower  of  reasonable  cost 
or  customary  charges  limitation  does  not 
apply  to  CORFs. 

All  CORF  services  are  subject  to  the 
Medicare  Part  B  deductible.  In  addition, 
a  CORF  may  charge  the  beneficiary  an 
amount  not  to  exceed  20  percent  of  its 
customary  charges  for  the  items  and 


services  furnished  to  the  beneficiary.  In 
accordance  with  section  1833(a)(3)  of 
the  Act,  after  subtracting  any  Part  B 
deductible  amounts,  payment  to  the 
CORF  will  be  based  on  the  lesser  of: 

1.  80  percent  of  the  reasonable  cost  of 
services;  or 

2.  The  reasonable  cost  of  services 
furnished,  less  20  percent  of  customary 
charges. 

All  payment  for  CORF  services  would 
be  made  to  the  facility.  That  is,  separate 
payment  would  not  be  made  to  those 
individual  practitioners  who  actually 
provide  the  services  in  the  CORF. 
Payment  to  the  CORF  for  services 
furnished  by  therapists  or  other  health 
related  personnel  (other  than 
physicians],  individually  or  through  an 
organization,  under  an  arrangement 
with  the  facility  would  be  subject  to 
guidelines  issued  under  42  CFR  405.432 
for  determining  the  reasonable  cost  of 
therapy  and  other  health  services 
furnished  under  arrangements. 

Payment  to  the  CORF  for  physician 
services  provided  under  arrangements 
that  are  paid  for  by  the  CORF  on  a  fee- 
for-service  basis  would  be  limited  in  the 
aggregate  to  60  percent  of  the  amount 
that  would  have  been  paid  as  the 
reasonable  charges,  as  defined  in  42 
CFR  Part  405.  Subpart  E.  We  base  the  60 
percent  of  the  reasonable  charge 
limitation  on  data  indicating  that 
overhead  costs  are  40  percent  of  a 
physician's  gross  revenues.  Since  the 
CORF,  rather  than  the  physician,  would 
incur  and  be  reimbursed  for  the 
overhead  costs  associated  with 
physician  services  provided  in  the 
CC3rF,  60  percent  of  reasonable  charges 
is  an  appropriate  parameter  to  establish 
reasonable  payments  to  physicians  for 
CORF  services  and  to  avoid  duplicate 
payment  of  overhead  expenses. 

In  the  interests  of  implementing  the 
CORF  provision  quickly,  we  are 
proposing  to  determine  reimbursement 
on  the  reasonable  cost  basis  applicable 
to  other  providers.  However,  we  are 
concerned  that  this  basis  may  not 
promote  the  economic  and  efficient 
delivery  of  CORF  services  and  that 
another  basis  for  determining  the 
reasonableness  of  the  costs  and 
appropriate  payment  levels,  such  as  a 
prospective  reimbursement  method,  may 
be  more  suitable.  Therefore,  we  intend 
to  adopt  the  reasonable  cost  provisions 
as  a  temporary  measure  only  and  to 
develop  and  establish  an  alternative 
prospective  payment  mechanism  as 
soon  as  practical.  We  invite  commenters 
to  speciHcally  address  this  issue. 

F.  Conditions  of  participation.  Prior  to 
developing  these  proposed  conditions  of 
participation,  we  solicited  and  received 
significant  comment  from  many  national 


trade  and  professional  organizations,  as 
well  as  from  individuals,  expert  in  the 
field  of  rehabilitation.  These  comments 
were  analyzed  and  considered  in  the 
final  development  of  these  conditions. 

1.  Required  services.  In  accordance 
with  the  statute  (section  1861(cc)(2](B]  of 
the  Act],  the  proposed  regulations  would 
require  a  CORF  to  provide  at  least  the 
following  services: 

(a)  Physicians'  services. 

(b)  Physical  therapy  services. 

(c)  Social  or  psychological  services. 
"This  requirement  would  not  limit  the 

CORF  from  furnishing  and  receiving 
reimbursement  for  as  many  other 
necessary  covered  CORF  services  as  it 
would  wish  to  provide. 

2.  Facility  physician.  The  regulations 
would  require  that  a  CORT  provide,  by 
or  under  the  supervision  of  at  least  one 
physician,  diagnostic,  therapeutic  and 
restorative  services.  In  addition,  each 
patient  must  be  treated  under  a  plan 
established  and  reviewed  by  a 
physician.  The  facility  physician(8)  must 
assume  certain  administrative 
responsibihties  in  addition  to  direct 
patient  care  responsibilities.  In 
developing  the  definition  of  a  facility 
physician,  we  realized  that  although  it 
would  be  desirable  for  a  CORF  to  have 
available  a  physician  with  considerable 
experience  and  specialized  training  in 
rehabilitation,  some  facilities  could  have 
difficulty  in  obtaining  the  services  of  a 
physician  with  these  qualifications. 
However,  given  the  nature  of  the 
comprehensive  services  provided  by 
CORFs,  the  specialized  needs  of 
patients,  and  the  physician's 
responsibilities,  any  physician 
associated  with  the  CORF  should  have 
some  expertise  in  the  field  of 
rehabilitation.  Therefore,  we  are 
proposing  that  the  physician  associated 
with  the  CORF  have  at  least  1  year 
experience  or  training  in  the  medical 
management  of  patients  requiring 
rehabilitation  services.  We  beheve  that 
this  requirement,  while  not 
compromising  patient  welfare,  allows 
the  CORF  greater  flexibility  in  obtaining 
a  facility  physician  than  would  be 
possible  under  a  more  restrictive 
definition. 

The  proposed  regulations  do  not 
specify  the  amount  of  time  the  physician 
must  be  on  the  premises  of  the  CORF. 
Rather,  we  have  proposed  a  functional 
approach  requiring  that  a  physician  be 
on  the  premises  for  a  time  sufficient  to 
carry  out  his  or  her  responsibilities.  The 
amount  of  time  will  depend  on  variables 
such  as  the  scope  of  services  provided 
by  the  facility,  the  volume  and  type  of 
patients  treated,  and  the  problems 
encountered  during  treatment. 
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3.  Plan  of  treatment  It  is  a  statutory 
requirement  (section  1835(a)(2)(E)  of  the 
Act)  that  each  patient  be  under  the  care 
of  a  physician  and  that  the 
rehabilitation  services  be  furnished 
under  a  plan  of  treatment  established 
and  periodically  reviewed  by  a 
physician.  We  anticipate  that  the 
physicians  involved  in  these  activities 
may.  at  times,  include  both  the  patient's 
referring  physician  and  the  physician 
associated  with  the  CORF.  Where  this 
situation  exists,  the  proposed 
regulations  contain  provisions  that 
provide  for  and  encourage  this  ongoing 
integration  of  professional  activity. 
Where  this  integration  of  activity  for 
some  reason  does  not  exist,  the 
regulations  would  allow  the  plan  of 
treatment  to  be  established  by  either  the 
patient's  referring  physician  or  a 
physician  associated  with  the  CORF. 
However,  we  are  proposing  that  the  plan 
of  treatment  be  reviewed  every  30  days 
by  the  CORF  physician. 

We  have  elected  to  specify  that  the 
facility  physician  has  the  primary 
responsibility  for  reviewing  the  plan  of 
treatment  because,  in  most  cases,  the 
facility  physician  would  be  more 
familiar  with  the  facility's  services  and 
the  patient's  status  and  have  easier 
access  to  the  patient's  record  and  the 
professionals  providing  the  services 
than  the  referring  physician.  Thus,  in  our 
view,  the  result  would  be  a  more 
complete,  accurate,  and  beneficial  plan 
of  treatment  review.  However,  these 
proposed  provisions  allow  the  referring 
physician  the  opportunity  to  provide 
input  into  or  revise  the  plan  of  treatment 
because  the  results  of  the  review  must 
be  communicated  to  the  referring 
physician  for  his  or  her  concurrence 
before  the  facility  continues  or 
discontinues  patient  treatment. 

In  addition,  findings  resulting  from 
patient  management  activities,  that  is, 
the  comprehensive  initial  assessment, 
subsequent  reassessments,  and  case 
review  conferences,  must  be 
communicated  to  the  referring 
physician.  It  is  reasonable  to  require 
ongoing  communication  between  a 
CORF  physician  and  the  referring 
physician,  as  it  is  a  vital  element  in 
maintaining  continuity  of  patient  care. 
4.  Patient  assessment.  Each  qualified 
professional  providing  a  service 
established  in  the  plan  of  treatment 
must  assess  the  patient's  status  before 
implementing  his  or  her  respective  part 
of  the  plan.  "This  is  a  traditional  practice 
in  the  rehabilitation  field  and  we  have 
included  it  as  a  requirement  to  ensure 
the  compatabihty  of  the  plan  of 
treatment  with  the  needs  of  the  patient. 
The  proposed  regulations  do  not  contain 


a  similar  requirement  that  the  facility 
physician  initially  assess  each  patient 
that  is  referred  to  the  facility.  This 
would  not  be  required  because  the 
referring  physician  may  have  initially 
assessed  the  patient  and  it  would  be  a 
duplication  of  services  for  the  facility 
physician  to  perform  a  simUar  patient 
assessment  However,  we  would  expect 
the  facility  physician  to  perform  an 
initial  assessment  when  necessary, 
especially  in  cases  where  professional 
judgment  determines  additional 
assessment  needs. 

5.  Group  of  professional  personnel.  In 
accordance  with  the  statute  (section 
1861(cc)(2)P)  of  the  Act)  the  proposed 
regulations  would  require  that  a  group 
of  professional  personnel  associated 
with  the  facility,  including  at  least  one 
physician,  establish  policies  that  govern 
the  services  the  facihty  provides. 
AdditionaUy,  we  propose  that  this  group 
include  at  least  one  qualified 
professional  from  each  of  the  services 
provided  by  the  faciUty.  This  proposal 
would  ensure  that  each  service  has 
professional  input  into  the  policy 
making  process.  The  proposed 
regulations  do  not  specify  the  method  of 
operation  of  this  group  as  we  believe 
that  a  CORF  would  utilize  input  from  the 
various  professionals  commensurate 
with  the  intensify  and  type  of  services 
they  provide  at  the  facility. 

Another  important  function  that 
would  be  required  of  this  group  is  that 
they  act  on  the  recommendations  of  the 
utilization  review  committee  if  it  is 
distinct  from  the  committee.  The  group 
of  professional  personnel  could  carry 
out  the  utilization  review  plan,  or  the 
use  of  an  outside  group  of  similar 
composition  would  be  allowed. 

6.  Coordination  of  services.  An 
important  element  of  service  delivery 
that  contributes  to  patients  receiving 
maximum  benefits  ft-om  a 
comprehensive  outpatient  rehabilitation 
program  is  providing  services  in  a 
coordinated  setting.  Coordination  of 
services  is  maximized  when  multi- 
disciplinary  team  members  provide 
services  in  a  conmion  facilify, 
participate  in  the  facilify's  patient 
management  activities,  and  are 
accountable  to  the  facility  for  the 
services  they  provide.  Accordingly,  the 
proposed  regulations  contain  provisions 
that  are  essential  in  maximizing  the 
coordination  of  comprehensive 
outpatient  rehabilitation  services.  The 
regulations  would  require  that  the 
facility  develop  mechanisms  to  assist  in 
the  coordination  of  services  and  that  it 
designate  a  qualified  professional  to 
ensure  that  all  professional  persoimel 
coordinate  their  related  activities  and 


exchange  pertinent  patient  information. 
This  individual  would  not  be  required  to 
be  at  the  facility  full-time.  In  addition, 
regardless  of  the  relationship  of  the 
professionals  to  the  facilify  (that  is. 
employees  or  personnel  under  contract), 
the  administrator  of  the  facilify  would 
be  required  to  retain  professional  and 
administrative  responsibilify  for  all 
services  provided. 

7.  Provision  of  services.  A  facilify  that 
presents  itself  and  is  certified  as  a 
faciUfy  providing  comprehensive 
outpatient  rehabilitation  services  must 
be  able  to  provide  the  services  needed 
by  the  patients  they  accept  for 
treatment  Consequentiy,  the  regidationB 
would  require  that  a  CORF  have 
adequate  space,  equipment  and 
personnel  to  provide  the  services 
established  in  a  patient's  plan  of 
treatment  before  it  accepts  or  retains  a 
patient  for  treatment  Otherwise,  a 
patient  whose  established  plan  of 
treatment  requires  five  services,  two  of 
which  the  CORF  is  unable  to  provide, 
would  have  to  obtain  those  two  services 
at  other  locations.  This  situation  is 
contrary  to  congressional  intent  and 
serves  as  a  primary  basis  for  the 
enactment  of  CORF  legislation. 

IV  Regulatory  Analysis 

A.  Executive  Order  12291. 

We  have  determined  that  these 
proposed  rules  will  not  result  in  an 
economic  impact  of  $100  million  or  more 
or  meet  any  other  criteria  established  in 
section  1(b)  of  the  order.  These 
proposed  rules  implement  the  changes 
legislated  by  section  933  of  the  Omnibus 
Reconciliation  Act  of  1980  (Pub.  L  96- 
499). 

The  exact  amount  of  the  increase  in 
Medicare  expenditures  resulting  from 
coverage  of  CORF  services  s  difficult  to 
estimate.  We  cannot  now  determine  the 
extent  to  which  individual  rehabihtation 
centers  will  respond  to  these  changes. 
We  believe  the  costs  will  be 
approximately  $13  million  in  FY  82.  and 
$20  million  in  FY  85.  This  estimate  was 
made  by  the  Congressional  Budget 
Office  (CBO)  (House  Report  No.  96-1107. 
p.  521). 

Accordingly,  a  regidatory  impact 
analysis  is  not  required. 

B.  Regulatory  Flexibility  Act 

The  Secretary  certifies,  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354).  that 
these  regulations,  if  promulgated,  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

We  estimate  that  there  are  about  500 
potentially  participating  CORFs.  Using 
the  CBO  cost  estimates,  these  facilities 
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would  gain,  on  an  average,  about 
$40,000  in  revenues  by  FY  1985. 
However,  this  impact  is  not  caused  by 
this  regulation  but  by  the  law,  which 
creates  this  new  benefit  entitlement. 

Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

C.  Reporting  and  Recordkeeping 
Requirements 

Sections  405.260,  481.24,  481.25,  481.26, 
481.28  and  481.29  of  these  regulations 
contain  recordkeeping  requirements  that 
have  not  yet  been  approved  by  the 
Executive  Office  of  Management  and 
Budget  (EOMB)  but  are  subject  to  the 
Paperwork  Reduction  Act  (Pub.  L.  96- 
511). 

V.  Response  to  Comments 

Because  of  the  large  number  of 
comments  we  receive,  we  cannot 
acknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
final  rule  we  will  consider  all  comments 
and  respond  to  them  in  the  preamble  to 
that  rule. 

VI.  List  of  Subjects 

42  CFR  Part  405 

Administrative  practice  and 
procedure,  Certificatimi  of  compUance, 
Clinics,  Comprehensive  outpatient 
rehabilitation  facilities.  Contracts 
(Agreements),  End-Stage  Renal  Disese 
(ESRO),  Health  care.  Health  facilities. 
Health  maintenance  organizations 
(HMO),  Health  professions,  Health 
suppliers.  Home  health  agencies. 
Hospitals,  Inpatients,  Kidney  diseases, 
Laboratories.  Medicare,  Nursing  homes. 
Onsite  surveys.  Outpatient  providers. 
Reporting  requirements.  Rural  areas.  X- 
rays. 

42  CFR  Part  481 

Administrative  practice  and 
procedure.  Clinics,  Comprehensive 
outpatient  rehabilitation  facilities. 
Health  facilities,  Medicaid,  Medicare, 
Nurse  practitioner.  Rural  areas. 

42  CFR  Chapter  IV  is  amended  as  set 
forth  below. 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

1.  The  table  of  contents  for  Part  405, 
Subpart  B  is  amended  by  revising 
§§  405.243  and  405.250,  adding, 
S§  405.260-406.282,  and  revising  the 
authority  citation  to  read  as  follows: 

Subpart  B— Supptamentary  Medical 
Inauranca  Banaflta;  Enrollmant, 
Covaraga,  Exduaiona,  ami  Payment 


Sec. 

405.243    Psychiatric  services  limitation; 
expenses  incuned  for  Pbyaician  services 
and  comprehensive  outpatient 
lehabilitation  facility  services. 


405.250    Procedures  for  payment;  medical 
and  other  health  services  furnished  by 
participating  provider  or  ESRD  facQity; 
home  health  services;  comprehensive 
outpatient  rehabilitation  facility  services. 

*         •         *         *         • 

405.260    Comprehensive  outpatient 
rehabilitation  facility  services; 
requirements  for  coverage. 

405.281  Comprehensive  outpatient 
rehabilitation  facility  services;  items  and 
services  included. 

405.282  Comprehensive  outpatient 
rehabilitation  facility  services; 
exclusions. 

Authority:  Se&  1102 1831-1833, 1835-1843. 
1861. 1862. 1866. 49  Stat  647.  as  amended,  79 
Stat.  301-312,  313,  325,  327,  331;  42  U.S.C. 
1302, 1395J-13951. 139Sn-1395v,  1395x,  1395y, 
1395CC  and  1395hh. 

2.  The  table  of  contents  for  Part  405, 
Subpart  D  is  amended  by  adding 
S  405.431  and  revising  the  authority 
citation  to  read  as  follows: 

Subpart  D— Principles  of 
Reimbursamant  for  Provider  Costs 
and  for  Services  by  Hospital-Based 
Ptiysicians. 


405.431    Payment  to  comprehensive 

outpatient  rehabihtation  facilities  for 
services  furnished  under  arrangements. 


Antliority:  Sees.  1102, 1814(b),  1833(a), 
1861(v),  and  1871.  49  Stat.  647.  as  amended,  79 
Stat.  296,  79  Stat.  302,  79  Stat.  322,  79  Stat 
331;  42  U.S.C.  1302, 1395f[b).  13951(a). 
1395x(v),  and  1395hh,  unless  otherwise  noted. 

3.  In  S  405.230,  the  introductory 
language  for  paragraph  (a)  is  reprinted 
paragraphs  (a)(4)  and  (a)(5)  are  revised, 
paragraph  (a)(e)  is  reserved,  and 
paragraph  (a)(7]  is  added  to  read  as 
follows: 

§405.230    Supplementary  RMdical 
insurance  benffts. 

(a)  Benefits  provided.  Any  individual 
who  is  enrolled  imder  the 
supplementary  medical  insurance  plan 
established  by  Part  B  of  title  XVIII  of  the 
Act  is,  subject  to  the  conditions, 
limitations,  and  exclusions  described  in 
this  Part  405,  entitled  to  have: 
*        *        •        t        • 

(4)  Payment  made  on  his  or  her  behalf 
for  home  health  services  (see  §  405.233) 
for  up  to  100  visits  (as  discussed  in 
§  405.238)  furnished  by  a  participating 
home  health  agency  during  a  calendar 
year 


(5)  Payment  made  on  his  or  her  behalf 
to  a  participating  clinic,  rehabilitation 
agency,  public  health  agency,  or  other 
provider  of  services  (see  S  405.231  (1) 
and  (m))  for  outpatient  phjrsical  therapy 
services  furnished  after  June  30, 1968, 
and  for  outpatient  speech  pathology 
services  furnished  after  December  31, 
1972;  and 

(6)  [Reserved] 

(7)  Payment  made  on  his  or  her  behalf 
for  comprehensive  outpatient 
rehabilitation  facility  services,  as 
defined  in  $  405.261,  furnished  by  a 
participating  comprehensive  outpatient 
rehabilitation  facility. 

4.  Section  405.243  is  amended  by 
revising  the  title,  reprinting  paragraph 
(a),  and  revising  paragraph  (b)  to  read 
as  follows: 

§405^43    Psychiatric  eervices  limitation: 
expenses  Incurred  for  pliysician  services 
and  compretienslve  outpatient 
retiabintation  facility  i 


(a)  Limitation.  With  respect  to 
expenses  incurred  in  any  calendar  year 
in  connection  with  the  treatment  of  a 
mental  psychoneurotic,  or  personality 
disorder  of  an  individual  who  is  not  an 
inpatient  of  a  hospital  (as  described  in 
paragraph  (b)  of  this  section)  at  the  time 
such  expenses  are  incurred,  only  the 
lesser  of  (1]  $312.50;  or  (2)  82  V^  percent 
of  such  expenses,  is  considered  as 
incurred  expenses  for  purposes  of 
§§405.240  and  405.245. 

(b)  Application  of  limitation. 
Notwithstanding  any  other  provision  of 
this  Subpart  B,  paragraph  (a)  of  this 
section  applies  to  specific  expenses 
inoirred  for  physisians'  services  (with 
no  distinction  being  made  between  the 
services  of  psychiatrists  and 
nonpsychiatrist  physicians)  and 
comprehensive  outpatient  rehabilitation 
facility  services  (as  defined  in  §  405.261) 
provided  to  an  individual  who  is  not  an 
inpatient  of  a  hospital,  in  connection 
with  the  treatment  of  a  mental, 
psychoneurotic,  or  personality  disorder 
of  such  individual,  and  any  items  or 
supplies  furnished  by  the  physician  in 
connection  with  his  or  her  treatment  of 
such  disorder.  The  term  "mental, 
psychoneurotic,  or  personality  disorder" 
means  the  specific  psychiatric 
conditions  described  in  the  American 
Psychiatric  Association's  Diagnostic  and 
Statistical  Manual — ^Mental  Disorders. 
Expenses  incurred  for  services  other 
than  comprehensive  outpatient 
rehabilitation  facility  services  furnished 
by  health  personnel  other  than 
physicians,  including  home  health 
services  and  outpatient  services,  as  well 
as  physicians'  services  furnished  to  an 
individual  who  is  an  inpatient  of  a 
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hospital  are  not  subject  to  such 
limitation  even  though  the  services  are 
in  connection  with  a  condition  which  is 
included  in  the  definition  of  mental 
psychoneurotic,  or  personality  disorder. 
For  purposes  of  this  paragraph  (b). 
"hospital"  means  a  hospital  which  is 
primarily  engaged  in  providing  to 
inpatients,  by  or  under  the  supervision 
of  physicians,  diagnostic  and 
therapeutic  services  for  medical 
diagnosis,  treatment,  and  care  of 
injured,  disabled,  or  sick  persons,  or 
rehabiUtation  services  for  the 
rehabilitation  of  injured,  disabled  or  sick 
persons;  or  psychiatric  services  for  the 
diagnosis  and  treatment  of  mentally  ill 
persons;  or  medical  services  for  the 
diagnosis  and  treatment  of  tuberculosis. 

Example:  As  a  private  patient,  Mr.  X's  only 
medical  expenses  during  the  calendar  year 
1982  amounted  to  $750  for  physicians' 
services  in  connection  with  the  treatment  of  a 
mental  disorder  which  did  not  require 
inpatient  hospitalization.  The  statutory  limiJ 
for  any  calendar  year  on  the  amount  of  these 
expenses  that  is  covered  under  this  Subpart  B 
is  $3t2.50  ($312.50  being  lesser  in  amount 
than  62%  percent  of  $750).  Mr.  X  is  required 
to  meet  the  fu^t  $75  as  a  deductible,  and  20 
percent  of  the  balance.  The  remaining  80 
percent  is  payable  under  this  Subpart  B. 


Total  covered  expenses 

Mr.  X's 
payinenl 

Pwymsnt 
under 

$312.50 _       __.. 

•$437.50 
>7SjOO 
•47.60 

-75  00' ..„_.             ._       _ 

-.  . 

237.50 _.    ..      . 

« 190.00 

■  0educM)l«  (see  }  405.245). 

•In  excess  of  $312.50 

'20  percent  of  total  covered  expenses  less  deductible 

*80  percent  of  total  covered  expenses  less  deductible 

If  Mr.  X  had  incurred  $350  of  the  above 
expenses  while  an  inpatient  of  an 
institution  (see  paragraph  (b)  of  this 
section),  and  the  remaining  $400  while 
not  an  inpatient  of  an  institution, 
payment  would  be  computed  as  follows: 


Total  c 

1 
Kwered  expenaas 

Mr.  X-t 

loder 

$250  ' „.. 

'$150 

+  350  » _ 

600 „. 

•75 

-  75 

525 „ 

•106 

•420 

■62^parcanlof  $400. 

•In  excess  e«  62W  percent  of  $400. 

•100  percent  o<  expenses  incurred  vHiie  an  inpaHam 

•Oeducttble. 

•20  percent  of  total  covered  expenses  less  deductible. 

•80  percent  o(  total  covered  expenses  less  deductMe 

5.  Section  405.250  is  amended  by 
revising  the  title  and  introductory 
language,  reprinting  paragraph  (b),  and 


adding  paragraph  (b}(4]  to  read  as 
follows: 

§  405^50    Procedures  for  payment; 
medical  and  ott>er  heaWi  services  furnished 
by  participating  provider  or  ESRD  fscWty; 
home  health  services;  comprehensive 
outpatient  rehabilitation  facility  services. 

Payment  for  medical  and  other  health 
services  (see  S§  405.230(a)(3),  405.231. 
and  405.232),  for  home  health  services 
(see  §§  405.230(a)(4),  405.233  through 
405.236),  and  for  comprehensive 
outpatient  rehabilitation  facility  services 
(see  §§  405.230(a)(6)  and  405.260- 
405.262),  furnished  by  a  participating 
provider  of  services  is  made  to  such 
provider  only  if: 
***** 

(b)  A  physician  certifies,  and 
recertifies  (see  Subpart  P  of  this  part) 
when  required,  that: 

(4)  In  the  case  of  comprehensive 
outpatient  rehabilitation  services: 

(i)  The  services  were  required  because 
the  individual  needed  skilled 
rehabilitation  services: 

(ii)  A  written  plan  for  furnishing  the 
services  has  been  established  and  is 
periodically  reviewed  by  a  physician; 
and 

(iii)  The  services  were  furnished  while 
the  individual  was  under  the  care  of  a 
physician. 

6.  A  new  §  405.260  is  added  to  read  as 
follows: 

§  405.260    Comprehensive  outpatient 
rehabilitation  facility  services;  requirements 
for  coverage. 

The  items  and  services  described  in 
§  405.261  are  "comprehensive  outpatient 
rehabilitation  facility  services"  (unless 
excluded  under  §  405.262)  if  the 
following  conditions  are  met: 

(a)  The  services  are  furnished  to  an 
individual  who  is  referred  to  the  facility 
by  a  physician  who  certifies  that  the 
individual  needs  skilled  rehabilitation 
services.  The  referring  physician  must 
make  the  following  information 
available  to  the  facility  before  or  at  the 
time  of  initiation  of  treatment: 

(1)  The  individual's  significant 
medical  history. 

(2)  Current  medical  findings. 

(3)  Diagnosis(es). 

(4)  Rehabilitation  goals,  if  determined. 

(5)  Contraindications  to  any  treatment 
modality. 

(b)  The  services  are  furnished  onsite 
at  a  participating  comprehensive 
outpatient  rehabilitation  faciUty  (see 
Part  481,  Subpart  B  of  this  chapter  for 
the  conditions  of  participation]  to  an 
individual  who  has  been  accepted  as  an 
outpatient  of  the  facility. 


(c)  The  services  are  provided  under  a 
plan  of  treatment  that  meets  the 
following  requirements: 

(1)  The  plan  must  be  established  in 
writing  and  signed  by  a  physician  before 
treatment  is  begun. 

(2)  The  plan  must  prescribe  the  type, 
amount,  frequency,  and  duration  of  the 
services  that  are  to  be  furnished  to  the 
individual  and  indicate  the  diagnosis 
and  anticipated  rehabilitation  goals. 

(3)  The  plan  must  be  reviewed  by  a 
physician  at  least  once  every  30  days. 
Upon  review,  the  physician  must 
recertify  that  the  plan  of  treatment  is 
being  followed  and  that  the  patient  is 
making  progress  in  attaining  the 
rehabilitation  goals  without  harmful 
effects  on  the  patient 

(d)  The  services  are  furnished  to  an 
individual  who  is  under  the  care  of  a 
physician. 

7.  A  new  S  405.261  is  added  to  read  as 
follows: 

§  405.261    Compreftenslve  outpatient 
rehabilitation  facttty  sMvices;  itanw  and 
services  included. 

Subject  to  the  exclusions  specified  in 
§  405.262,  "comprehensive  outpatient 
rehabilitation  facility  services"  means 
the  following  items  and  services 
furnished  to  an  individual  in  accordance 
with  §  405.280: 

(a)  Physicians' services.  These  are  the 
personal  services  of  a  facility  physician 
provided  to  or  for  an  outpatient  of  the 
facility,  llese  services  include,  but  are 
not  limited  to,  examinations  and 
diagnosis,  prescription  of  medications 
and  therapies,  consultation  writh  and 
medical  supervision  of  nonphysicuan 
staff,  and  establishment  and  review  of 
the  plan  of  treatment. 

(b)  Physical  therapy  services. 
Physical  therapy  services  are  services 
provided  by  a  qualified  physical 
therapist  (defined  in  S  405.1702(d))  or  a 
qualified  physical  therapy  assistant 
(defined  in  S  405.1702(e))  under  the 
supervision  of  a  qualified  physical 
therapist  that  restore  a  lost  or  impaired 
function.  The  establishment  of  a 
maintenance  therapy  program  for  an 
individual  whose  restoration  potential 
has  been  reached  is  a  physical  therapy 
service;  however,  maintenance  therapy 
itself  is  not  covered  as  part  of  these 
services. 

(c)  Occupational  therapy  services.  (1) 
Except  as  excluded  in  paragraph  (c)(2) 
of  this  section,  the  following  are 
occupational  therapy  services  when 
provided  by  a  qualified  occupational 
therapist  (defined  in  §  405.1202(f))  or  a 
qualified  occupational  therapy  assistant 
(defined  in  $  405.1202(g))  under  the 
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supervision  of  a  quahRed  occupational 
therapist: 

(i)  Assessment  of  an  individual's 
vocational  potential. 

(ii)  Evaluation  of  an  individual's  level 
of  independent  functioning. 

(iii]  Selection  and  teaching  of  task- 
oriented  therapeutic  activities  to  restore 
sensory-integrative  function. 

(iv)  'Teaching  of  compensatory 
techniques  to  permit  an  individual  with 
a  physical  impairment  or  limitation  to 
engage  in  daily  activities. 

(2)  Services  involving  vocational 
assessment  related  solely  to  vocational 
rehabilitation  are  not  occupational 
therapy  services. 

(d)  Speech  pathology  services.  Speech 
pathology  services  are  those  services 
provided  by  or  under  the  supervision  of 
a  qualified  speech  pathologist  (defmed 
in  §  481.22  of  this  chapter)  that  are 
necessary  for  the  diagnosis  and 
treatment  of  speech  and  language 
disorders  which  result  in  communication 
difficulties. 

(e)  Respiratory  therapy  services. 
Respiratory  therapy  services  are  those 
services  that  are  prescribed  by  a 
physician  for  the  assessment,  diagnostic 
evaluation,  treatmeat,  management  and 
monitoring  of  patients  with  deficiencies 
and  abnormalities  of  eardiopulmonary 
function. 

(1)  Except  as  provided  in  paragraph 
(e)(2)  of  this  secticn,  these  services  must 
be  performed  by  a  qualified  respiratory 
therapist  (defined  in  §  481.22  of  this 
chapter),  or  respiratory  therapy 
technicial  (defined  in  §  481.22  of  this 
chapter)  imder  the  supervision  of  a 
qualified  respiratory  therapist. 

(2)  Respiratory  therapy  service  such 
as  bronchial  hygiene  therapy  and 
pulmonary  rehabilitation,  as  well  as  the 
periodic  assessment  and  monitoring  of 
these  services,  may  be  performed  by  a 
qualified  physical  therapist  (defined  in 
§  405.1702(d))  or  respiratory  therapy 
technician  under  the  supervision  of  a 
qualified  physical  therapist. 

(f)  Prosthetic  devices.  Prosthetic 
devices  are  those  devices,  other  than 
dental,  ordered  by  a  physician,  that 
replace  all  or  part  of  an  internal  body 
organ  or  external  body  member 
(including  contiguous  tissue)  or  replace 
all  or  part  of  the  function  of  a 
permanentiy  inoperative  or 
malfunctioning  internal  body  organ  or 
external  body  member.  Included  in 
coverage  of  a  prosthetic  device  are 
those  services  and  items  necessary  for 
foriimlating  its  design,  material,  and 
component  selection;  measurements, 
fittiiigs,  static  and  dynamic  alignments; 
and  instruction  in  use  of  the  device. 
These  services  must  be  performed  by  a 
qualified  prosthetist  (defined  in  §  481.22 


of  this  chapter).  Excluded  from  coverage 
are  renal  dialysis  machines  and 
services. 

(g)  Orthotic  devices.  Orthotic  devices 
are  those  orthopedic  appUances  or 
apparatus  ordered  by  a  physician,  that 
support  align,  prevent  or  correct 
deformities,  or  improve  the  function  of 
moveable  parts  of  the  body.  Included  in 
coverage  of  an  orthotic  device  are  those 
services  and  items  necessary  for 
formulating  its  design,  material,  and 
component  selection;  measurements, 
fittings,  static  and  dynamic  alignments; 
and  instruction  in  use  of  the  device. 
These  services  must  be  performed  by  a 
qualified  orthotist  (defined  in  §  481.22  of 
this  chapter). 

(h)  Social  services.  Any  of  the 
following  services,  if  ordered  by  a 
physician  and  furnished  by  a  social 
worker  or  rehabilitation  counselor 
(defined  in  §  481.22  of  this  chapter),  are 
social  services: 

(1)  Assessment  of  the  social  and 
emotional  factors  related  to  the 
individual's  illness,  need  for  care, 
response  to  treatment  and  adjustment 
to  care  in  the  facility. 

(2)  Caseworic  services  to  assist  in 
resolving  these  social  and  emotional 
problnns. 

(3)  Assessment  of  the  relationship  of 
the  individual's  medical  and  nursing 
requirements  to  his  or  her  home 
situation,  financial  resooroes.  and  the 
community  resources  available  upon 
discharge  from  the  facility. 

(i)  Phychological  services.  The 
services  of  a  psychologist  or 
rehabilitation  coimselor  (defined  in 
§  481.22  of  this  chapter)  are  included 
when  a  physician  certifies  that  the 
individual  exhibits  a  specific  need  for 
those  services. 

(j)  Nursing  care.  Nursing  services 
provided  by  a  registered  professional 
nurse  or  by  a  licensed  practical  nurse 
(defined  in  §  481.22  of  this  chapter) 
under  the  supervision  of  a  registered 
professional  nurse  are  included  as 
nursing  care  services. 

(k)  Drugs  and  biologicals.  Drugs  and 
biologicals  that  are  prescribed  by  a 
physician  and  furnished  by  or  under  the 
supervision  of  a  physician  or  registered 
nurse,  are  included,  unless  they  are 
excluded  from  Medicare  Part  B  pajmienf 
under  the  provisions  of  §  405.232(c). 

(1)  Supplies,  appliances,  and 
equipment.  Non-reusable  supplies,  such 
as  oxygen  and  bandages,  are  included 
when  furnished  by  the  facility.  Supplies, 
appliances,  and  equipment  of  a  more 
durable  nature,  such  as  exercycles  and 
wheelchairs,  are  included  when 
provided  by  the  facility  for  use  by 
individuals  in  the  facility. 


B.  A  new  S  405.262  is  added  to  read  as 
follows: 

§405.262    Compreheneive  outpstiant 
rehabilitation  facHity  sarvicee;  exdinions. 

No  item  or  service  listed  in  S  405.261 
is  included  as  a  "comprehensive 
outpatient  rehabihtation  facility  service" 
if  the  item  or  service — 

(a)  Would  not  be  included  as  a 
covered  service  when  furnished  to  a 
patient  of  a  hospital: 

(b)  Is  provided  to  an  individual  who  is 
experiencing  a  temporary  loss  or 
reduction  of  function  that  is  expected  to 
improve  spontaneously;  or 

(c)  Is  provided  as  a  part  of  a 
maintenance  program  that  involves 
repetitive  services  that  do  not  require 
the  skilled  services  of  nurses  or 
therapists. 

9.  A  new  %  405.431  is  added  to  read  as 
follows: 

§  405.431    Payment  to  comprefwnsive 
outpatient  retwbliltation  facilities  for 
services  furnished  under  wrangements. 

(a)  The  aggregate  amoimt  paid  by  a 
comprehensive  outpatient  rehabilitation 
facility  on  a  fee-for-service  basis  to 
physicians  for  physicians'  services 
provided  under  arrangements  is  aa 
allowable  expense  to  the  extent  it  is  not 
in  the  aggregate  in  excess  of  60  percent 
of  the  reasonable  charges,  as  defined  in 
Subpart  E  of  this  part.  Therefore, 
payment  is  limited  to  60  percent  of  the 
amount  that  would  otherwise  be  paid  if 
the  services  were  provided  by  the 
physician  to  tide  XVni  beneficiaries 
who  are  not  outpatients  of  the 
comprehensive  outpatient  rehabilitation 
facility. 

(b)  Payment  to  the  comprehensive 
outpatient  rehabilitation  facility  for 
services  furnished  by  health  related 
personnel  (other  than  physicians), 
individually  or  through  an  organization, 
under  an  arrangement  with  the  facility  is 
subject  to  the  provisions  of  §  405.432 
that  determine  the  reasonable  cost  of 
therapy  and  other  health  services 
furnished  under  arrangements. 

10.  Section  405.455  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  405.455    Amount  of  peymenta  nvtiere 
customary  charges  for  tarvlees  furnished 
are  less  tttan  reaeonable  co«t 

(a)  Principle.  Providers  of  services, 
other  than  comprehensive  outpatient 
rehabilitation  facilities,  will  be  paid  the 
lesser  of  the  reasonable  cost  of  services 
furnished  to  beneficiaries  or  the 
customary  charges  made  by  the  provider 
for  the  same  services.  (Payment  to 
comprehensive  outpatient  rehabilitation 
facilities  is  based  on  the  reasonable  cost 
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of  services.)  Public  providers  of  service 
furnishing  services  free  of  charge  or  at  a 
nominal  charge  will  be  paid  fair 
compensation  for  services  furnished  to 
beneficiaries.  This  principle  is 
applicable  to  services  furnished  by 
providers  in  cost  reporting  periods 
beginning  after  December  31, 1973.  For 
special  rules  concerning  HMO's  and 
providers  of  services  and  other  health 
care  facilities  that  are  owned  or 
operated  by  an  HMO,  or  related  to  an 
HMO  by  common  ownership  or  control 
see  §§  4O5.2042(b)(14)  and  405.2050(c). 


PART  461--CERTinCATION  OF 
CERTAIN  HEALTH  FACIUTIES 

1.  The  table  of  contents  for  Part  481  is 
amended  by  adding  a  Subpart  B  to  read 
as  follows: 

Subpart  B — Compretiensive  Outpatient 
Rehabilitation  Facilities:  Conditions  of 
Participation 

481.21  Purpose  and  scope. 

481.22  Definitions. 

481.23  Condition  of  participation: 
Compliance  witli  State  and  local  laws. 

481.24  Condition  of  participation:  Governing 
body  and  administration. 

481.25  Condition  of  participation: 
Comprehensive  rehabilitation  program. 

481.26  Condition  of  participation:  Clinical 
records. 

481.27  Condition  of  participation:  Physical 
environment. 

481.28  Condition  of  participation:  Disaster 
procedures. 

481.29  Condition  of  participation:  Utilization 
review  plan. 

Authority:  Sees.  1102, 1861(cc),  and  1871:  49 
Stat.  647,  79  Stat  313,  331:  42  U.S.C.  1302. 
1395x(cc),  1395hh. 

2.  A  new  subpart  B  is  added  to  read 
as  follows: 

Subpart  B — Comprehensive  Outpatient 
Rehabilitation  Facilities:  Conditions  of 
Participation 

§491.21    Purpose  and  scope. 

This  subpart  sets  forth  the  conditions 
that  facilities  must  meet  to  be  certified 
as  comprehensive  outpatient 
rehabilitation  facilities  under  section 
1861(cc)(2)  of  the  Social  Security  Act. 
These  requirements  will  serve  as  the 
basis  for  survey  activities  by  Federal 
and  State  surveyors.  These  facilities  will 
be  certified  for  participation  in  Medicare 
in  accordance  with  Subpart  S  of  Part  405 
of  this  chapter. 

§481.22    Deflnttions. 

As  used  in  this  subpart,  unless  tlie 
context  indicates  otherwise: 

"Comprehensive  outpatient 
rehabilitation  facility"  or  "Facility" 
means  a  freestanding  facility  (that  is. 


one  not  administratively  or  otherwise 
affiliated  with  or  currendy  certified  as 
another  Medicare  provider  or  supplier  of 
services)  primarily  engaged  in  providing, 
by  or  under  the  supervision  of  a 
physician,  diagnostic  thereapeutic,  or 
restorative  services  at  a  single  location 
to  outpatients  for  the  rehabilitation  of 
injured,  disabled,  or  sick  persons,  and 
meeting  all  requirements  of  this  subpart 
"Facility  physician"  means  a  doctor  of 
medicine  or  osteopathy,  who  is — 

(a)  Licensed  under  State  law  to 
practice  medicine  or  sui^gery,  and 

(b)  Has  had  at  least  1  year  of 
experience  or  training  in  the  medical 
management  of  patients  requiring 
rehabilitative  services  of  the  type 
required  to  be  furnished  by  a 
comprehensive  outpatient  rehabilitation 
facility. 

"Licensed  practical  nurse"  means  a 
nurse  who  is  licensed  as  a  practical  or 
vocational  nurse  by  the  State  in  which 
practicing. 

"Occupational  therapist"  means  a 
person  who  meets  the  definition  in 
§  405.1202(f)  of  this  chapter. 

"Occupational  therapy  assistant" 
means  a  person  who  meets  the 
dermition  in  §  405.1202(g)  of  this 
chapter. 

"Orthotist"  means  a  person  who— 

(a)  Is  licensed  by  the  State  in  which 
practicing,  if  applicable; 

(b)  Has  successfully  completed  a 
training  program  in  orthotics  that  is 
jointly  recognized  by  the  American 
Council  on  Education  and  the  American 
Board  for  Certification  in  Orthotics  and 
Prosthetics;  and 

(c)  Is  eligible  to  take  that  Board's 
certification  examination  in  orthotics. 

"Physical  therapist"  means  a  person 
who  meets  the  definition  in  §  405.1702(d) 
uf  this  chapter. 

"Physical  therapy  assistant"  means  a 
person  who  meets  the  definition  in 
§  405.1702(e)  of  this  chapter. 

"Prosthetist"  means  a  person  who — 

(a)  Is  licensed  by  the  State  in  which 
practicing,  if  applicable; 

(b)  Has  successfully  completed  a 
training  program  in  prosthetics  that  is 
jointly  recognized  by  the  American 
Council  on  Education  and  the  American 
Board  for  Certification  in  Orthotics  and 
Prosthetics;  and 

(c)  Is  eligible  to  take  that  Board's 
certification  examination  in  prosthetics. 

"Psychologist"  means  a  person  who  is 
certified  and  Ucensed  by  the  State  in 
which  practicing,  if  applicable,  and — 

(a)  Holds  a  Masters'  Degree  in 
psychology  from  a  training  program 
approved  by  the  State,  or 

(b)  Is  eligible  for  membership  in  the 
American  Psychological  Association. 


"Registered  nurse"  means  a  graduate 
of  an  approved  school  of  nursing  who  is 
licensed  as  a  registered  nurse  by  the 
State  in  which  practicing,  if  applicable. 

"Rehabilitation  counselor"  means  a 
person  who^ 

(a)  Is  licensed  by  the  State  in  which 
practicing,  if  applicable; 

(b)  Holds  at  least  a  Bachelor's  degree: 
and 

(c)  Is  eligible  to  take  the  certification 
examination  administered  by  the 
Commission  on  Rehabilitation 
Counselor  Certification. 

"Respiratory  therapist"  means  a 
person  who— 

(a)  Is  licensed  by  the  State  in  which 
practicing,  if  applicable; 

(b)  Has  successfully  completed  a 
training  program  accredited  by  the 
Committee  on  Allied  Health  Education 
and  Accreditation  (CAHEA)  in 
collaboration  with  the  Joint  Review 
Committee  for  Respiratory  Therapy 
Education:  and 

(c)  Is  either — 

(1)  Eligible  to  take  the  registry 
examination  for  respiratory  therapists 
administered  by  the  National  Board  for 
Respiratory  Therapy,  Inc.,  or 

(2)  Has  equivalent  training  and 
experience  as  determined  by  the 
National  Board  for  Respiratory  TTierapy. 
Inc. 

"Respiratory  therapy  technician" 
means  a  person  who-^ 

(a)  Is  licensed  by  the  State  in  which 
practicing,  if  applicable; 

(b)  Has  successfully  completed  a 
training  program  accredited  by  the 
Committee  on  Allied  Health  Education 
and  Accreditation  (CAHEA)  in 
collaboration  with  the  Joint  Review 
Conmiittee  for  Respiratory  Therapy 
Education:  and 

(c)  Is  either — 

(1)  Eligible  to  take  the  certification 
examination  for  respiratory  therapy 
technicians  administered  by  the 
National  Board  for  Respiratory,  Ino,  or 

(2)  Has  equivalent  training  and 
experience  as  determined  by  the 
National  Board  for  Respiratory  Therapy, 
Inc. 

"Social  worker"  means  a  person 
who — 

(a)  Is  licensed  by  the  State  in  which 
practicing,  if  applicable; 

(b)  Holds  at  least  a  Bachelor's  Degree 
&x)m  a  school  accredited  or  approved  by 
the  Council  on  Social  Work  Education: 
and 

(c)  Has  1  year  of  social  work 
experience  in  a  health  care  setting. 

"Speech  pathologist"  means  a  persn 
who— 

(a)  Is  licensed  by  the  State  in  which 
practicing,  if  applicable;  and 
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(b)  Is  eligible  to  take  the  examination 
for  a  CertiHcation  of  Clinical 
Competence  (CCC]  in  speech-language 
pathology  or  audiology  administered  by 
the  American  Speech-Language  Hearing 
Assciation;  or  meets  the  education 
requirements  for  certification  and  is  in 
the  process  of  acomiulating  the 
supervised  clinical  experience  required 
for  certification. 

§481.23    Condition  of  participation: 
Complianca  with  State  and  local  law*. 

The  facility  must  be  in  compliance 
with  applicable  State  and  local  laws 
and  regulations. 

(a)  Standard:  Licensure.  Except  as 
specified  in  paragraph  (b)  of  this 
section,  the  facility  must  be  ciirrendy 
licensed  in  accordance  with  State  and 
local  law. 

(b)  Standard-  Facilities  not  subject  to 
licensure.  If  the  facihty  is  not  required 
to  be  licensed  it  must  be  approved  as 
meeting  the  standards  established  for 
licensure. 

481.24    Condition  of  participation: 
Govaming  body  and  administration. 

The  facility  must  have  a  governing 
body  that  assumes  full  legal 
responsibility  for  establishing  and 
implementing  policies  regarding  the 
management  operation  of  the  facility. 

(a)  Standard:  Disclosure  of  ownership. 
The  facility  must  comply  wiOi  the 
provisons  of  Part  420,  Subpart  C  of  this 
chapter  that  require  health  care 
providers  and  fiscal  agents  to  disclose 
certain  information  about  ownership 
and  control. 

(b)  Standard:  Administrator.  The 
governing  body  must  appoint  an 
administrator  who- 

(1)  Is  responsible  for  the  overall 
management  of  the  facility  under  the 
authority  delegated  by  the  governing 
body; 

(2)  Implements  and  enforces  the 
facility's  policies  and  procedures 
relating  to  the  health  and  safety  of 
patients: 

(3)  Designates,  in  writing,  an 
employee  who  in  the  absence  of  the 
administrator,  acts  on  behalf  of  the 
administrator  and 

(4}  Retains  professional  and 
administrative  responsibility  for  all 
persoimel  providing  facility  services. 

(c)  Standard:  Group  of  professional 
personnel.  The  facility  must  have  a 
group  of  professional  persormel 
associated  with  the  facility  that— 

(1)  Develops  and  periodically  reviews 
policies  to  govern  the  services  provided 
by  the  facility;  and 

(2)  Consists  of  at  least  one  physician 
and  one  professional  representing  each 
of  the  services  provided  by  the  facility. 


(d)  Standard:  Institutional  budget 
plan.  The  facility  must  have  an 
institutional  budget  plan  that  meets  the 
following  conditions: 

(1)  It  is  prepared — 

(i)  Under  the  direction  of  the 
governing  body,  and 

(ii)  By  a  committee  consisting  of 
representatives  of  the  governing  body 
and  the  administrative  staff. 

(2)  It  provides  for  an  annual  operating 
budget  prepared  according  to  generally 
accepted  accounting  principles. 

(3)  It  provides  for  a  capital 
expenditure  plan  for  at  least  a  3  year 
period  for  anticipated  expenditures  in 
excess  of  $100,000  related  to  the 
acquisition  of  land;  the  improvement  of 
land,  buildings,  and  equipment:  and  the 
replacement,  modernization,  and 
expansion  of  buildings  and  equipment. 

(4)  It  provides  for  annual  review  and 
updating  by  the  governing  body. 

(e)  Standard:  Patient  care  policies. 
The  facility  must  have  written  patient 
care  policies  that  govern  the  services  it 
provides.  The  patient  ceire  policies  must 
provide  for  the  following: 

(1)  A  description  of  the  services  the 
facility  furnishes  through  employees  and 
those  furnished  by  other  than 
employees. 

(2)  Rules  for  and  personnel 
responsibilities  in  handling  medical 
emergencies. 

(3)  Rules  for  the  storage,  handling,  and 
administration  of  drugs  and  biologicals. 

(4)  Criteria  for  patient  admission, 
continuing  care,  and  discharge. 

(5)  Procedures  for  preparing  and 
maintaining  clinical  records  on  all 
patients. 

(6)  A  procedure  for  explaining  to  the 
patient  or  the  patient's  family  the  extent 
and  purpose  of  the  services  to  be 
provided. 

(7)  A  procedure  to  assist  the  referring 
physician  in  locating  another  level  of 
care — 

(i)  For  patients  whose  treatment  has 
terminated  and  who  are  discharged;  and 

(ii)  For  patients  who  are  in  need  of 
services  not  available  through  the 
facility. 

(8)  A  requirement  that  patients 
accepted  by  the  facility  must  be  under 
the  care  of  a  physician. 

(9)  A  plan  of  treatment  established  by 
a  physician  for  each  patient. 

(10)  A  procedure  to  ensure  that  the 
group  of  professional  personnel  reviews 
and  takes  appropriate  action  on 
recommendations  from  the  utilization 
review  committee  regarding  patient  care 
policies. 

(f)  Standard:  Delegation  of  authority. 
Administrative  and  supervisory 
functions  must  not  be  delegated  to 


another  agency,  organization,  or 
individual. 

(1)  The  facility  may  enter  into  a 
contract  for  purposes  of  assistance  in 
financial  management  and  may  delegate 
to  others  the  following  and  similar 
services: 

(i)  Bookkeeping. 

(ii)  Assistance  in  the  development  of 
procedures  for  billing  and  accounting 
systems. 

(iii)  Assistance  in  the  development  of 
an  operating  budget. 

(iv)  Purchase  of  supplies  in  bulk  form. 

(v)  The  preparation  of  financial 
statements. 

(2)  When  the  services  listed  in 
paragraph  (f)(1)  of  this  section  are 
delegated,  a  contract  must  be  in  effect 
and  provide  for  the  following: 

(i)  The  length  of  the  contract  must  not 
exceed  5  years. 

(ii)  The  contract  must  contain  a 
termination  clause  pertaining  to  all 
provisions,  that  becomes  effective 
within  60  days  of  written  notice  by 
either  party. 

(iii)  The  contract  must  contain  a 
clause  requiring  renegotiation  of  any 
provision  that  the  Secretary  finds  to  be 
in  contravention  to  any  new.  revised,  or 
amended  Federal  regulation  or  law. 

(iv)  The  contract  must  state  that  only 
the  facility  may  bill  the  Medicare 
program. 

(v)  The  contract  must  not  include 
clauses  that  state  or  infer  that  the 
outside  resource  has  power  and 
authority  to  act  on  behalf  of  the  facility, 
or  clauses  that  give  the  outside  resource 
rights,  duties,  discretions,  and 
responsibilities  involved  in  dictating  the 
administration,  management,  or 
operation  of  the  facility. 

§481.25    Condition  of  participation: 
Comprehensive  rehat>intation  program. 

The  facihty  must  provide  a 
coordinated  rehabihtation  program  that 
include*,  at  a  minimum,  physicians' 
services,  physical  therapy  services,  and 
social  or  psychological  services. 
Provision  of  these  services  must  be 
consistent  with  the  plan  of  treatment 
and  the  results  of  comprehensive  patient 
assessments. 

(a)  Standard:  Physician  services. 

(1)  Any  physician  associated  with  the 
facility  must  be  present  in  the  facility  for 
a  sufficient  time  to — 

(i)  Provide,  in  accordance  with 
accepted  principles  of  medical  practice, 
medical  direction,  medical  c£ire  services, 
and  consultation; 

(ii)  Establish  the  plan  of  treatment  in 
cases  where  a  plan  has  not  been 
estabUshed  by  the  referring  physician; 
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(iii)  Assist  in  establishing  and 
implementing  the  facility's  patient  care 
policies;  and 

(iv)  Participate  in  plan  of  treatment 
reviews,  patient  case  review 
conferences,  comprehensive  patient 
assessment  and  reassessments,  and 
utilization  review. 

(2)  The  facility  must  provide  for 
emergency  physician  services  during  the 
facility  operating  hours. 

(b)  Standard:  Plan  of  treatment.  For 
each  patient,  a  physician  must  establish 
a  plan  of  treatment  before  the  facility 
initiates  treatment.  The  plan  of 
treatment  must  meet  the  foUoiving 
requirements: 

(1)  It  must  delineate  anticipated  goals 
and  specify  the  tj'pe  and  intensity  of 
services  to  be  provided. 

(2)  It  must  be  promptly  evaluated  after 
changes  in  the  patient's  condition  and 
revised  when  necessary. 

(3)  It  must,  where  appropriate,  be 
developed  in  consultation  with  the 
facility  physician  and  the  appropriate 
facility  professional  personnel. 

(4)  It  must  be  reviewed  at  least  every 
30  days  by  the  physician  associated 
with  the  facility  and  the  professional 
personnel  providing  services.  The 
results  of  this  review  must  be 
communicated  to  the  patient's  referring 
physician  for  concurrence  before 
treatment  is  continued  or  discontinued. 

(5)  It  must  be  revised  if  the 
comprehensive  reassessment  of  the 
patient's  status  or  the  results  of  the 
patient  case  review  conference  indicate 
the  need  for  revision. 

(c)  Standard:  Coordination  of 
services.  The  facility  must  designate,  in 
writing,  a  qualified  professional  to 
ensure  that  professional  personnel 
coordinate  their  related  activities  and 
exchange  information  about  each 
patient  under  their  care.  Mechanisms  to 
assist  in  the  coordination  of  services 
must  include — 

(1)  Providing  to  all  personnel 
associated  with  the  facility,  a  schedule 
indicating  the  frequency  and  type  of 
services  provided  at  the  facility, 

(2)  A  procedure  for  communicating  to 
all  patient  care  personnel  pertinent 
information  concerning  significant 
changes  in  the  patient's  status; 

(3)  Periodic  clinical  record  entries, 
noting  at  least  the  patient's  status  in 
relationship  to  goal  attainment;  and 

(4)  Scheduling  patient  case  review 
conferences  for  purposes  of  determining 
appropriateness  of  treatment  when 
indicated  by  the  results  of  the  initial 
comprehensive  patient  assessment, 
reassessmentfs).  the  recommendation  of 
the  facility  physician  (or  other  physician 
who  established  the  plan  of  treatihent). 


or  upon  the  recommendation  of  one  of 
the  professionals  providing  services, 
(dj  Standard:  Provision  of  services. 

(1)  All  patients  must  be  referred  to  the 
facility  by  a  physician  who  provides  the 
following  information  to  the  facility 
before  treatment  is  initiated: 

(i)  The  patient's  significant  past 
history. 

(ii)  Current  medical  findings. 

(iii)  Diagnosis  and  contraindications. 

(iv)  Rehabilitation  goals,  if 
determined. 

(2)  In  order  for  a  facility  to  accept  or 
retain  a  patient  for  treatment,  it  must 
have  available  on  its  premises  each  of 
the  services  required  by  the  patient  as 
established  in  the  plan  of  treatment. 

(3)  The  facility  must  have  on  its 
premises  the  necessary  equipment  to 
implement  the  plan  of  treatment  and 
sufi'icient  space  to  allow  adequate  care. 

(4)  The  number  of  qualified  personnel 
must  be  adequate  for  the  volume  and 
diversity  of  services  offered  and  all 
personnel  must  meet  the  definitions 
specified  in  S  481.22.  Personnel  other 
than  those  defined  in  S  481^  may  be 
used  by  the  facility  in  assisting  qualified 
staff.  When  an  appropriate  qualified 
professional  is  assisted  by  these 
personnel,  the  professional  must  instruct 
these  personnel  in  appropriate  patient 
care  service  techniques  and  retain 
responsibility  for  their  activities. 

(5)  A  qualified  professional  must 
initiate  and  coordinate  the  appropriate 
portions  of  the  plan  of  treatment 
monitor  the  pafient's  progress,  and 
reconmaend  changes,  if  necessary,  to  the 
plan. 

(6)  A  qualified  professional 
representing  each  service  available  at 
the  facility  must  be  either  on  the 
premises  of  the  facility  or  must  be 
available  tlirough  direct 
telecommunication  for  consultation  and 
assistance  di:r1ng  the  faciUty's  operating 
hours.  At  least  one  qualified 
professional  must  be  on  the  premises 
during  the  facility's  operating  hours. 

(7)  All  services  must  be  provided  on 
the  premises  of  the  facility. 

(8)  All  services  must  be  provided 
consistent  with  accepted  professional 
standards  and  practice. 

(e)  Standard:  Patient  assessment 
Each  qualified  professional  involved  in 
the  patient's  care,  as  specified  in  the 
plan  of  treatment,  must — 

(1)  Carry  out  an  initial  patient 
assessment  and 

(2)  In  order  to  identify  whether  or  not 
the  current  plan  of  treatment  is 
appropriate,  perform  a  patient 
reassessment — 

(i)  After  significant  changes  in  the 
patient's  status; 


(ii)  Within  60  calendar  days  of  the 
initial  patient  assessment  and 

(iii)  Within  60  calendar  days  of  each 
subsequent  reassessment  unless 
docimientation  as  to  why  the 
reassessment  is  deferred  is  provided. 

§481,26    Condition  of  participation: 
Clinical  raeorda. 

The  facility  must  maintain  clinical 
records  on  all  patients  in  accordance 
with  accepted  professional  standards 
and  practice,  liie  clinical  records  must 
be  completely,  promptly,  and  accurately 
documented,  readily  accessible,  and 
systematically  organized  to  facilitate 
retrieval  and  compilation  of  information. 

(a)  Standard:  Content  Each  clinical 
record  must  contain  sufficient 
information  to  identify  the  patient 
clearly  and  to  justify  the  diagnosis  and 
treatment  Each  entry  in  the  clinical 
record  must  be  made  as  frequently  as  is 
necessary  to  insure  effective  treatment 
must  be  signed  by  personnel  providing 
services,  and  all  entries  made  by 
assistant  level  personnel  must  be 
countersigned  by  the  corresponding 
professional.  Dociunentation  on  each 
patient  must  be  consolidated  into  one 
clinical  record  that  must  contain — 

(1)  Tlie  initial  assessment  and 
consequent  reassessments  of  the 
patient's  needs; 

(2)  Ciurent  plan  of  treatment 

(3)  Identification  data  and  consent  or 
authorization  forms; 

(4)  Pertinent  medical  history,  past  and 
present: 

(5)  A  report  of  pertinent  physical 
examinations,  if  any; 

(6)  Where  necessary,  progress  notes 
or  other  documentation  reflecting 
patient  reaction  to  treatment  tests, 
patient  injury,  or  necessity  to  change  the 
established  plan  of  treatment  and 

(7)  Upon  discharge,  a  discharge 
summary  including  patient  status 
relative  to  goal  achievement  prognosis, 
and  future  treatment  considerations. 

(b)  Standard:  Protection  of  clinical 
record  information.  The  facility  must 
safeguard  clinical  record  information 
against  loss,  destruction,  or 
unauthorized  use.  The  facility  must  have 
procedures  that  govern  the  use  and 
removal  of  records  and  the  conditions 
for  release  of  information.  The  facility 
must  obtain  the  patient's  written 
consenfDefore  releasing  information  not 
required  toW released  by  law. 

(c)  Standaki;  Retention  and 
preservation.  "The  facility  must  retain 
clinical  record  information  for  5  years 
after  patient  discharge  and  must  make 
provision  for  the  maintenance  of  such 
records  in  the  event  that  it  is  no  longer 
able  to  treat  patients. 
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§4«1.27    Condition  of  participation: 
Ptiyaical  anvironinent 

The  facility  must  provide  a  physical 
environment  that  protects  the  health  and 
safety  of  patients,  personnel,  and  the 
public. 

(a)  Standard:  Safety  and  comfort  of 
patients.  The  physical  premises  of  the 
facility  and  those  areas  of  its 
surrounding  physical  structure  utilized 
by  the  facility's  patients  including,  at  a 
minimum,  all  stairwells,  corridors,  and 
passageways  must  meet  the  following 
requirements: 

(1)  Applicable  Federal,  State,  and 
local  building,  fire,  and  safety  codes 
must  be  met. 

(2]  Fire  extinguishers  must  be  easily 
accessible  and  Are  regulations  must  be 
prominently  posted. 

(3)  A  fire  alarm  system  with  local  (in- 
house)  capability  must  be  functional, 
and  where  power  is  generated  by 
electricity,  and  alternate  power  source 
with  automatic  triggering  must  be 
present. 

(4)  Lights,  supported  by  an  emergency 
power  source,  must  be  placed  at  exits. 

(5)  A  sufficient  number  of  staff  to 
evacuate  patients  during  a  disaster  must 
be  on  the  premises  of  the  facility 
whenever  patients  are  being  treated. 

(6)  Lighting  must  be  sufficient  to  carry 
out  services  safely;  room  temperature 
must  be  maintained  at  comfortable 
levels;  and  ventilation  through  windows, 
mechanical  means,  or  a  combination  of 
both,  must  be  provided. 

(7)  Safe  and  sufficient  space  must  be 
available  for  the  scope  of  services 
offered. 

(b)  Standard:  Sanitary  environment. 
The  facility  must  maintain  a  sanitary 
environment  and  establish  a  program  to 
identify,  investigate,  prevent,  and 
control  the  cause  of  patient  infections. 

(1)  The  facility  must  establish  written 
policies  and  procedures  designed  to 
control  and  prevent  infection  in  the 
facility  and  to  investigate  and  identify 
possible  causes  of  infection. 

(2)  The  facility  must  monitor  the 
infection  control  program  to  ensiu^  that 
the  staff  implement  the  policies  and 
procedures  and  that  the  policies  and 
procedures  are  consistent  with  current 
practices  in  the  field. 

(3)  The  facility  must  make  available  at 
all  times  a  quantity  of  laundered  linen 
adequate  for  proper  care  and  comfort  of 
patients.  Linens  must  be  handled, 
stored,  and  processed  in  a  manner  that 
prevents  the  spread  of  infection. 

(4)  Provisions  must  be  in  effect  to 
ensure  that  the  facility's  premises  are 


maintained  free  of  rodent  and  insect 
infestation. 

(c)  Standard:  Maintenance  of 
equipment,  physical  location,  and 
grounds.  The  facility  must  establish  a 
written  preventive  maintenance 
program  to  ensure  that — 

(1)  All  equipment  is  properly 
maintained  and  equipment  needing 
periodic  calibration  is  cahbrated 
consistent  with  the  manufacturer's 
recommendations;  and 

(2)  The  interior  of  the  facility,  the 
exterior  of  the  physical  8tructiu« 
housing  the  facility,  and  the  exterior 
walkways  and  parking  areas  must  be 
clean  and  orderly  and  maintained  free 
of  any  defects  that  are  a  hazard  to 
patients,  personnel,  and  the  public. 

(d)  Standard:  Access  for  the 
physically  impaired.  TThe  facility  must 
ensure  the  following: 

(1)  Doorways,  stairwells,  corridors, 
and  passageways  used  by  patients  are — 

(i)  Of  adequate  width  to  allow  for 
easy  movement  of  all  patients  (including 
those  on  stretchers  or  in  wheelchairs); 
and 

(ii]  In  the  case  of  stairwells,  equipped 
with  firmly  attached  handrails  on  at 
least  one  side. 

(2)  At  least  one  toilet  facility  is 
accessible  and  constructed  to  allow 
utilization  by  ambulatory  and 
nonambulatory  individuals. 

(3]  At  least  one  entrance  is  usable  by 
individuals  in  wheelchairs. 

(4)  In  multi-story  buildings,  elevators 
are  accessible  to  and  usable  by  the 
physically  impaired  on  the  level  that 
they  use  to  enter  the  building  and  all 
levels  normally  used  by  the  patients  of 
the  facility. 

(5)  Parking  spaces  are  large  enough 
and  close  enough  to  the  facility  to  allow 
safe  access  by  the  physically  impaired. 

§  481.28    Condition  of  participation: 
Dlaaster  procaduraa. 

The  facility  must  have  written  policies 
and  procedures  that  specifically  define 
the  handling  of  patients,  personnel, 
records,  and  the  public  during  disasters. 
All  personnel  associated  with  the 
faciUty  must  be  knowledgeable  with 
respect  to  these  procedures,  be  trained 
in  their  application,  and  be  assigned 
specific  responsibilities. 

(a)  Standard:  Disaster  plan.  The 
facility's  written  disaster  plan  must  be 
developed  and  maintained  with 
assistance  of  qualified  fire,  safety,  and 
other  appropriate  experts.  The  plan 
must  include — 

(1)  Procedures  for  prompt  transfer  of 
casualties  and  records: 


(2)  Procedures  for  notifying 
community  emergency  personnel  (for 
example,  fire  department,  ambulance, 
etc.); 

(3)  Instructions  regarding  the  location 
and  use  of  alarm  systems  and  signals 
and  fire  fighting  equipment;  and 

(4)  Specification  of  evacuation  routes 
and  procediu-es  for  leaving  the  facility. 

(b)  Standard:  Drills  and  staff  training. 

(1)  The  facility  must  provide  ongoing 
training  and  drills  for  all  personnel 
associated  with  the  facility  in  all  aspects 
of  disaster  preparedness. 

(2)  All  new  personnel  must  be 
oriented  and  assigned  specific 
responsibilities  regarding  the  facility's 
disaster  plan  within  two  weeks  of  their 
first  workday. 

§  481.29    Condition  of  participation: 
Utilization  ravlaw  plan. 

The  facility  must  have  in  effect  a 
written  utilization  review  plan  that 
assesses  the  necessity  of  services  and 
promotes  the  most  efficient  use  of 
services  provided  by  the  facility. 

(a)  Standard:  Utilization  review 
committee.  The  utilization  review 
committee,  consisting  of  the  group  of 
professional  personnel  described  in 

§  481.24(c)  or  a  group  of  similar 
composition,  must  carry  out  the 
utilization  review  plan. 

(b)  Standard:  Utilization  review  plan. 
The  utilization  review  plan  must  contain 
written  procedures  for  evaluating — 

(1)  Admissions,  continued  care,  and 
discharges  using,  at  a  minimum,  the 
criteria  established  in  the  patient  care 
policies; 

(2)  The  applicability  of  the  plan  of 
treatment  to  established  goals  and 
patient  assessments;  and 

(3)  The  adequacy  of  clinical  records 
with  regard  to-— {i)  Assessing  the  quality 
of  services  provided;  and 

(ii)  Determining  whether  the  facility's 
policies  and  clinical  practices  are 
compatible  and  promote  appropriate 
and  efficient  utilization  of  services. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.774,  Medicare — 
Supplementary  Medical  Insurance) 

Dated:  March  26. 1982. 
Carolyne  K.  Davis, 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  April  22, 1982. 
Richard  S.  Schweiker, 

Secretary. 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  Of  Tuesday/Friday). 

all 

This  is 
41   FR 

a  voluntary  program.  (See  OFR  NOTICE 
32914,  August  6,  1976.) 
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Documents  normally  sctieduled  for 
publication  on  a  day  that  will  be  a 
Federal  holiday  will  be  putilished  the  r<ext 
worii  day  following  ttie  holiday.  Comments 
on  this  program  are  still  invited. 


Comments  sfiould  be  submitted  to  ttie 
Day-of-the-Week  Program  Coordinator, 
Office  of  ttie  Federal  Register,  National 
Arctiives  and  Records  Service,  General 
Services  Administration,  Washington,  D.C. 
20408. 
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The  President     ■  »^ 

AOMINISTTUTIVE  ORDERS 

INational  security  informaticm  (Order  of  May  7. 
1982) 

Executive  Agefwies 

Agrlcuttural  Marketing  Service 

RULES 

Fruits,  vegetables  and  other  products,  processed; 

increase  in  inspection  fees  and  chai^ges 

PROPOSED  RULES 

Egg  research  and  promotion: 
American  Egg  Board  membership  and  rates  of 
assessment;  recommended  decision,  etc. 

Milk  marketing  orders: 
Ohio  Valley 

Agricultural  Stabilization  and  Conservation 
Service 

RULES 

Conservation  and  environmental  programs: 

Forestry  incentives  program 
NOTICES 
Mariceting  quotas  and  acreage  allotments: 

Tobacco  (fire-cured,  etc.);  1982-1984  referenda 

results 

jAgriculture  Department 

See  Agricultural  Marketing  Service;  Agricultural 
Stabilization  and  Conservation  Service;  Food  and 
Nutrition  Service;  Soil  Conservation  Service. 

foind  and  Otf>er  Severely  Handicapped, 
Committee  for  Purchase  From 

PROPOSED  RULES 
Regulatory  agenda 

Census  Bureau 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership 


t 


ilvil  Aeronautics  Board 

NOTICES 

Certificates  of  public  convenience  and  necessity 

and  foreign  air  carrier  permits;  weekly  appUcations 

Hearings,  etc.: 
Braniff-Pan  American  route  transfer  case 
Northeast  Sunrise  Airlines,  Inc.  fitness 
investigation 

Saipan/Guam/Palau-Philippines  service  case 
Visit  USA  fare/export  inland  contract  rate 
investigation 

Meetings;  Sunshine  Act  (2  documents] 

Civil  Rights  Commission 

WOTICES 

'Meetings;  State  advisory  committees: 
Idaho 


Commerce  Department 

See  Census  Bureau;  International  Trade 
Administration:  Minority  Business  Development 
Agency;  National  Oceanic  and  Atmospheric 

Administration. 

Consumer  Product  Safety  Commission 

NOTKES 
20243     Meetings;  Sunshine  Act  (2  documents) 

Defense  Department 

RULES 

Civilian  health  and  medical  program  of  nnifonned 
services  (CHAMPUS): 
20123        Electric-powered  cart-type  vehicles;  pfajrsician 

authorized  use  as  alternative  to  wfaeeldiairs 
20122        Medical  services  provided  beneficiaries  whose 
primary  insurance  covers  75  percent  of  cost; 
elimination  of  nonavailability  statement 

Education  DefMrtment 

NOTICES 
Meetings: 
Excellence  in  Education  National  Cofflmission 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
American  Rehers  Zwime.  Ltd.,  et  aL 
Imerman  Industries,  Ina,  et  al. 

Energy  Department 

See  Energy  Research  Office;  Federal  Energy 

Regulatory  CommissioiL 

Energy  Research  Office 

NOTICES 
Meetings: 
20176        Energy  Research  Advisory  Board  (2  documents) 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States,  etc.: 

California;  petition  denied 

Kentucky 

Maryland 
PROPOSED  RULES 
Air  pollution  control;  aircraft  and  aircraft  engines: 

Emission  standard.  JT3D  engines 


20176 


20223 
20223 


20124 
20125 
20126 


20153 


20129 


20134 
20134 
20135 
20135 


Federal  Communications  Commission 

RULES 

Organization,  functions,  and  authority  delegations: 

Broadcast  Bxireau,  Chief;  renewal,  assignment 

and  transfer  applications,  denial  orders  and 

petitions 
Radio  stations;  table  of  assignments: 

Arizona 

Colorado 

Iowa 

Kansas 
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20136 

Montana 

Food  and  Drug  Administration 

20130 

New  Mexico 

RULES 

20132 

Tennessee 

Animal  drugs,  feeds,  and  related  products: 

20133 

Texas 

20111 

Tetracycline  boluses 

Television  stations;  Table  of  assignments: 

20112 

Tylosin 

20132 

Oklahoma 

20112 

Virginiamycin 

PROPOSED  RULES 

NOTICES 

Radio  service,  special: 

Animal  and  human  drugs: 

20165 

Amateur  service;  telephony  expansion  in  high 

20186 

Antibiotic  drugs  and  antibiotic  susceptibility 

frequency  bands;  extension  of  time 

medical  devices;  certification  procedures 

Radio  stations;  table  of  assignments: 

Biological  product  licenses: 

20157 

Hawaii 

20192 

Puerto  Rico  Community  Blood  Center,  Inc.; 

20158 

Kansas 

revocation  hearing 

20160 

Minnesota 

Committees;  establishment,  renewals,  terminations. 

20164 

Nebraska 

etc.: 

20162 

Pennsylvania 

20187 

Radiological  Health  and  Safety  Advisory 

20163 

Texas 

Committee;  request  for  nominations  of  voting 

Television  stations;  table  of  assignments: 

members 

20156 

Arkansas 

Food  for  human  consumption: 

NOTICES 

20193 

Tomato  juice  deviating  from  identity  standards; 

Hearings,  etc.: 

temporary  permit  for  market  testing 

20177 

American  Telephone  &  Telegraph  Co. 

Medical  devices: 

Meetings: 

20188 

Coherent,  Inc.,  et  al;  microsurgical  argon  laser 

20185 

International  Telegraph  and  Telephone 
Consultative  Committee 

for  otology;  reclassification  petitions 

20185 

Marine  Services  Radio  Technical  Commission 

Food  and  Nutrition  Service 

20185 

Rulemaking  proceedings  filed,  granted,  denied,  eta; 
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RULES 

petitions  by  various  companies 

Child  nutrition  programs: 

20108 

Women,  infants  and  children;  special 

Federal  Deposit  Insurance  Corporation 

supplemental  food  program;  food  packaging 

20243 

NOTICES 

Meetings;  Sunshine  Act 

requirements;  implementation  delay  extended 
PROPOSED  RULES 
Child  nutrition  programs: 

Federal  Energy  Regulatory  Commission 

20144 

Child  care  food  program;  eliminafion  of  cost  as  a 

NOTICES 

factor  for  reimbursement  to  child  care  centers 

Hearings,  etc.: 

20177 

Banta  Carbona  Irrigation  District 

Health  and  Huinan  Services  Department 

See  Food  and  Drug  Administration;  Health  Care 

Federal  Housing  Commissioner— Office  of 

Financing  Administration;  Human  Development 

Assistant  Secretary  for  Housing 

RULES 

Services  Office;  Public  Health  Service. 

Mortgage  and  loan  insurance  programs: 

Healtti  Care  Financing  Administration 

20113 

Nomenclature  changes 

NOTICES 

PROPOSED  RULES 

Meetings: 

Mortgage  and  loan  insurance  programs  and  low 

20194 

National  Professional  Standards  Review  Council 

income  housing: 

20149 

Aliens;  restriction  on  use  of  assisted  housing; 

correction 

Mutual  mortgage  insurance  and  rehabilitation; 

Mortgage  insurance  premium  (MIP),  annual; 

Housing  and  Urban  Development  Department 

20149 

See  also  Federal  Housing  Commissioner— Office  of 
Assistant  Secretary  for  Housing.                            ' 

RULES 

monthly  installment  payments 

Low  income  housing: 

20208 

NOTICES 

Participation  and  Compliance  Division;  availability 

of  documents 

20113 

Elderly  or  handicapped  housing  loans  (Section 
202);  cost  savings  procedures;  interim 

Federal  Maritime  Commission 

Human  Development  Services  Office 

NOTICES 

20185 

NOTICES 

Agreements  filed,  etc. 

Federal  Prevailing  Rate  Advisory  Committee 

20194- 
20202 

Grant  applications  and  proposals;  closing  dates: 
Native  American  programs  (4  documents) 

20185 

NOTICES 
Meetings 

Immigration  and  Naturalization  Service 

RULES 

Federal  Reserve  System 

20110 

Transportation  line  contracts: 
Trans-Florida  Airlines,  Inc. 

NOTICES 

PROPOSED  RULES 

AA^AA 

Applications,  etc.: 

20147 

Nonimmigrant  classes;  uniform  minimum  admission 

20186 

Royal  Trustee  Ltd.  et  al.                                       < 

period  for  admissible  visitors 
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Indian  Affairs  Bureau 

NOTICES 

Judgment  funds;  plan  for  use  and  distribution: 
20208        Mescalero  Apache  Tribe,  N.  Mex. 

Interior  Department 

See  Indian  Affairs  Bureau;  Land  Management 
Bureau;  Minerals  Management  Service;  National 
Park  Service;  Surface  Mining  Reclamation  and 
Enforcement  Office. 


Intemationai  Trade  Administration 

NOTICES 

Antidumping: 
Instant  potato  granules  from  Canada 
Pig  iron  from  Czechoslovakia 
Pig  iron  from  East  Germany 
Pig  iron  from  U.S.S.R. 
Viscose  rayon  staple  fiber  from  Belgium 
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20172 
20172 
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20244 


20214 

20214 
20215 
20218 
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20220 

20219 
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temational  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act 
Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 

Agricultural  cooperative  transportation  filing 

notices 

Finance  applications 

Permanent  authority  applications 

Permanent  authority  applications;  restriction 

removals 

Lease  and  interchange  of  vehicles 
Rail  carriers: 

State  intrastate  rail  rate  authority;  Commission 

jurisdiction 
lail  carriers;  contract  tariff  exemptions: 

Consolidated  Rail  Corp. 
Railroad  services  abandonment: 

Illinois  Central  Gulf  Railroad  Co. 
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20222 
20221 


Department 

See  also  Immigration  and  Naturalization  Service. 

NOTICES 

Meetings: 
Justice-Treasury  Advisory  Committee  on  State 
and  Local  Law  Enforcement  Training 

Privacy  Act;  systems  of  records 


\u 


20209 
20209 


20209 
20210 


bor  Department 

See  Employment  and  Training  Administration; 
■  Pension  and  Welfare  Benefit  Programs  Office. 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 

California  Desert  Conservation  Area  Plan; 

proposed  amendments;  notice  of  intent 

Eugene-Medford,  Oreg.;  500kV  electrical 

transmission  line;  hearing,  etc. 
Meetings: 

Salt  Lake  District  Grazing  Advisory  Board 
Recreation  use  permit  systems: 

North  Eagle  Lake  Campground,  Susanville 

District,  Calif.;  fee  schedule 


Minerals  Martagement  Service 

NOTICES 

Sodium  leasing  areas: 
20210        California 

Minority  Business  Development  Agency 

NOTICES 

Financial  assistance  application  announcements: 

20174  Louisiana  and  Texas 

National  Oceanic  and  Atmospheric 
Administration 

RULES 
20110     Coastal  zone  management  program;  Federal 

consistency  term  "directly  affecting  the  coastal 
zone";  interpretation  withdrawn;  effective  date 
confirmed 
Whaling; 
20137        Bowhead  whales,  taking  by  Indians,  Aleuts,  or 

Eskimos  for  subsistance  purposes 
20137        Bowhead  whales,  taking  by  Indians,  Aleuts,  w 
Eskimos  for  subsistence;  cooperative  agreement 
between  NOAA  and  Alaska  Eskimo  Whaling 
Commission 
NOTICES 

Marine  mammal  permit  applications,  eta: 

20175  Dolphin,  William  Ford 

20175        LGL  Alaska  Research  Associates,  Inc. 

National  Park  Service 

NOTICES 

Environmental  statements:  availability,  etcj 
20213        Catoctin  Mountain  Park,  Md.,  Camp  Round 

Meadow;  development  concept  plan 
20213        Santa  Monica  Mountains  National  Recreational 
Area,  Calif.;  general  management  plan 
Historic  naces  National  Register,  pending 
nominations: 
20210        Alabama  et  aL 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Radiography  licenses  and  radiation  safety 

requirements  for  radiographic  operations: 

Industrial  radiographers  certification;  meetings 
NOTICES 

AppUcations,  etc.: 
Alabama  Power  Co. 
Duquesne  Light  Co.  et  aL 
Florida  Power  &  Light  Ca 
General  Electric  Co. 
Power  Authority  of  State  of  New  York 
Public  Service  Electric  &  Gas  Co.  et  aL 
Wisconsin  Public  Service  Corp.  et  aL 

Environmental  statements;  availability,  eta: 
General  Electric  Co.;  Morris  Operation.  IIL 
Puget  Sound  Power  &  Li^t  Co.  et  al.;  Skagit/ 
Hajiford  nuclear  project.  Units  1  and  2,  Wadi. 

Meetings: 
Reactor  Safeguards  Advisory  Committee 

Pension  and  Welfare  Benefit  Programs  Offioe 

NOTICES 

Employee  benefit  plans;  prohibited  transaction 
exemptions: 
20224       Bell  System  Trust 
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20232 
20233 
20234 

20231 
20234 


20227 
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Personnel  Management  Office 

See  also  Federal  Prevailing  Rate  Advisory 
Committee 

PROPOSED  RULES  20222 

Excepted  service: 
20264        Schedule  B  appointment  authority  for  20241 

professional  and  administrative  career  positions 
Intergovernmental  Personnel  Act  programs: 
20142        Merit  system  standards;  revision 

20268        Solicitation  of  Federal  civilian  and  uniformed  20242 

services  personnel  for  contributions  to  private 
voluntary  organizations 

NOTICES 

20236     Privacy  Act;  systems  of  records 
Public  Health  Service 

NOTICES 

Medical  technology  scientific  evaluations: 
20205        Endothelial  cell  photography 

20205  Liver  transplantation  for  treatment  of  liver 
disease 

20206  Photocoagulation  treatment  for  macular 
degeneration 

20205  I%otoplethysmography  for  diagnosis  of 
peripheral  artery  disease 

20206  Privacy  Act;  systems  of  records 

Securities  and  Exdwnge  Commiesion 

-     NOTICES 

Hearings,  etc.: 

20238  ACF  Industries,  Inc. 
20244     Meetings;  Sunshine  Act 

Self-regulatory  organizations;  proposed  rule 
changes: 

20239  New  York  Stock  Exchange,  Inc. 


Treasury  Department 

NOTICES 

Meetings: 
Justice-Treasury  Advisory  Committee  on  State 
and  Local  Law  Enforcement  Training  Program 

Privacy  Act;  systems  of  records 

Veterans  Adminietratlon 

Nonccs 

Privacy  Act;  systems  of  tecotda 


Sou  Conservation  Service 

NOTICES 

Watershed  projects;  deauthorization  of  funds: 
20168        Big  Slough  Watershed.  Ga. 

State  Department 

NOTICES 

Meetings: 
20240        International  Telegraph  and  Telephone 

Consultative  Committee 
20240,       Shipping  Coordinating  Committee  (3  documents) 
20241 


20116 
20119 


20152 


Surface  Mining  Reclamation  and  Enforcement 
Office 

RULES 

Permanent  program  submission:  various  States: 

Missouri 

West  Virginia 
PROPOSED  RULES 

Permanent  program  submission;  various  States: 
Virginia;  hearing  cancellation 


Synthetic  Fuels  Corporation 

NOTICES 

20241     Project  proposals;  second  solicitation;  clarification 
Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences: 
20236        Articles  eligible  for  duty-fi«e  treatment,  etc. 
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Title  3~ 

The  President 


Presidential  Documents 


Order  of  May  7,  1082 

National  Security  Information 


Pursuant  to  the  provisions  of  Section  1.2  of  Executive  Order  No.  12356  of  April 
2,  1982.  entitled  "National  Security  Information,"  I  hereby  designate  the 
following  officials  to  classify  inframation  originally  as  'Top  Secret",  "Secret", 
or  "Confidential": 

TOPSECRET 

Executive  OmcE  of  the  President: 

The  Vice  President 

The  Counsellor  to  the  President 

The  Chief  of  Staff  and  Assistant  to  the  President 

The  Deputy  Chief  of  Staff  and  Assistant  to  the  President 

The  Director,  Office  of  Management  and  Budget 

The  United  States  Trade  Representative 

The  Assistant  to  the  President  for  National  Security  Affairs 

The  Du^ctor,  Office  of  Science  and  Technology  Policy 

The  Chairman,  The  President's  Foreign  Intelligence  Advisory  Board 

The  Chairman.  The  President's  Intelligence  Oversight  Board 

The  Secretary  of  State 

The  Secretary  of  the  Treasury 

The  Secretary  of  Defense 

The  Secretary  of  the  Army  ^ 

The  Secretary  of  the  Navy 

The  Secretary  of  the  Air  Force 

The  Attorney  General 

The  Secretary  of  Energy 

The  Chairman,  Nuclear  Regulatory  Commission 

The  Director,  United  States  Arms  Control  and  Disarmament  Agency 

The  Director  of  Central  Intelligence 

The  Administrator,  National  Aeronautics  and  Space  Administration 

The  Administrator  of  General  Services 

The  Director,  Federal  Emergency  Management  Agency 

SECRET 

Executive  Ofhce  of  the  President: 

The  Chairman,  Council  of  Economic  Advisers 

The  President's  Personal  Representative  for  Micronesian  Status  Negotiations 
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The  Secretary  of  Commerce 

The  Secretary  of  Transportation 

The  Administrator,  Agency  for  International  Development 

The  Director,  International  Communication  Agency 

CONFIDENTIAL 

The  President  Export-Import  Bank  of  the  United  States 

The  President,  Overseas  Private  Investment  Corporation 

The  Administrator,  Environmental  Protection  Agency 

Any  delegation  of  this  authority  shall  be  in  accordance  with  Section  1.2(d)  of 
the  Order. 

This  Order  shall  be  published  in  the  Federal  Register. 
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THE  WHITE  HOUSE. 
May  7,  1982. 
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Rules  and  Regulations 
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DEPARTINENT  OF  AGRICULTURE 
Agrfcuttural  Marketing  Servfc* 
7Cf=RPart52 


agency:  Agricultural  Marketing  Service, 

USDA. 

action;  Final  rule. 

SUMVART:  The  purpose  of  this  final  rule 
is  to  revise  the  schedule  of  fees  and 
charges  for  inspection  of  processed 
fruits,  vegetables  and  certain  other 
products  to  reflect  increased  costs 
associated  with  the  programs. 
EFFECTIVE  date:  June  10, 1982. 
FOR  FURTHER  INFOflMATION  CONTACT: 
Mr.  Raymondo  O'Neal.  Processed 
Products  Branc^  Fruit  and  Vegetable 
Division,  Agricutural  Marketing  Service, 
U.S.  Department  of  Agriculture, 
Washington,  D.C.  2025a  (202)  447-5021. 
SUPPI^MCNTARV  MFORMATION:  This 
final  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291,  and  has  been 
designated  a  "non-major"  rule.  It  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  if  the 
increased  fees  for  inspection  of 
processed  fruits  and  vegetables  and 
certain  other  related  products  were 
passed  on  by  processors,  the  increase 
would  represent  less  than  0.002  percent 
of  the  total  wholesale  value  of  these 
processed  products,  and  this  is  not 
considered  to  be  a  major  increase  ia 
costs  or  price  for  consumers  or 
individual  industries.  Likewise,  this  rule 
should  have  no  impact  on  competiticM). 
employment,  investments,  productivity, 
innovations,  or  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets.  The  use  of 
grades  an{l  grading  services  increases 


the  efficiency  in  die  marketing  S3r5tem 
and  facilitates  order  by  mariteting  of 
agricultural  products. 

William  T.  Manley,  Acting 
Administrator,  Agricultural  Marketing 
Service,  has  determined  that  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  in  the  Regulatory 
Flexibility  Act,  Pub.  L  9&-354  (5  U.S.a 
601)  because  it  reflects  on  a  cost-per- 
unit-graded  basis  a  minimum  increase  in 
\he  costs  currently  boriie  by  those 
entities  utilizing  the  inspection  and 
grading  services,  and  those  services  are 
voluntary. 

It  is  found  that  good  cause  exists  for 
making  this  final  rule  effective  30  days 
after  the  date  of  publication  in  the 
Federal  Register  because  the  present 
fees  are  not  adequate  to  recover  the  cost 
of  providing  the  different  types  of 
services.  The  need  for  the  change  and 
the  amount  thereof  are  dependent  upon 
factors  within  the  knowledge  of  the 
Agricultural  Marketing  Service. 

The  schedule  for  fees  and  charges  for 
services  rendered  to  the  processed  fruits 
and  vegetable  industry  are  amended  to 
reflect  the  costs  associated  with  the 
program.  Such  services  are  authorized 
under  the  Agricultural  Marketing  Act  of 
1946,  sec.  203(h),  which  requires  that 
fees  be  reasonable  and,  as  nearly  as 
possible,  cover  the  costs  of  rendering 
the  services. 

Each  fiscal  year,  the  fees  for  certain 
services  are  reviewed  and  a  cost 
analysis  is  performed  to  determine  if 
such  fees  are  adequate  to  recover  the 
cost  of  providing  the  services. 
Specifically  included  in  the  aiudysis  are 
consideration  of  overtime  aiui  holiday 
pay  incurred  in  connectirai  with 
inspection,  certification  and  laboratory 
services  performed  for  the  fruit  and 
vegetable  processing  industry. 

An  analysis  of  data  on  the  current 
cost  for  services  was  condocted.  Costs 
of  providing  services  as  determined  by 
the  grader's  or  inspector's  salary  and 
fringe  benefits,  supervision,  travel,  aiui 
other  overhead  and  administrative 
expenses  have  increased  significantly 
since  the  last  fee  adjustment 

The  increase  in  cost  can  also  be 
attributed  to  the  salary  increaae  for 
Federal  employees  allocated  by 
Congress  under  the  Federal  Pay 
Comparabihty  Act  of  197a  Federal 
employees  received  a  4.8  percent  pay 
increase  effective  October.  1981. 


Federal  Kegatm 
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No  appropriated  funds  are  provided  io 
the  agency  to  offset  costs  of  rendering 
the  services.  Therefore,  we  must  recove- 
them  in  full  through  user  fees  charged  to 
the  establishments  which  request  the 
services. 

Through  fee  analysis,  the  Agency 
assures  that  fees  charged  neither  exceed 
nor  fall  short  of  full  reimbursement  for 
cost  of  the  service.  These  analyses  also 
help  assure  that  our.  costs  are  kept  to  a 
minimum  as  needed  to  carry  out  an 
effective  program. 

The  following  table  co^^>ares  conent  - 
fees  and  charges  for  processed  fruit  and 
vegetable  inspection  with  the  new 
schedule. 
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PART  52-PROCESSED  FRUTTS  AND 
VEGETABLES.  PROCESSED 
PRODUCTS  THEREOF.  AND  CERTAM 
OTHER  PROCESSED  FOOD 
PRODUCTS 

List  oi  Sobjects  in  7  CFR  Part  S2 

Food  grades  and  standards.  rrocBoecid 
fruits  and  vegetables. 
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Accordingly,  the  Regulations 
Governing  Inspection  and  Certification 
of  Processed  Fruits  and  Vegetables. 
Processed  Products  Thereof,  cmd  Certain 
Other  Processed  Food  Products  [7  CFR 
52.42  and  52.52)  are  amended  as  follows: 

1.  Section  52.42  is  revised  to  read  as 
follows: 

(52.42    Sdwduteoftoes. 

Unless  otherwise  provided  in  a 
written  agreement  between  the 
applicant  and  the  Administrator,  the  fee 
for  any  inspection  service  performed 
under  the  regulation!  in  part  including 
analyses  specified  in  9  52.47.  shall  be  at 
the  rate  of  $24.00  per  hour  plus  an 
additional  $5.00  per  hour  for  all 
scheduled  overtime  hours. 

2.  In  Section  52.52.  paragraphs  (c)  (1). 
(2),  and  (6)  and  (d)  are  revised  to  read  as 
follows: 

S  52.52    ChargM  for  inspection  service  on 
a  contract  basis. 


including  per  diem  will  not  be  billed  for 
inspectors  assigned  on  this  type  of 
contract* 


(c)  Charges  for  year-round  in-plant 
inspection  services  on  a  contract  basis 
will  be  billed  to  the  applicant  at  least 
once  every  28  days  for  all  hours  worked 
with  a  minimum  of  40  hours  per  week, 
holiday  pay  and  night  difierential  for 
each  inspector  assigned  to  perform  the 
inspection  services  in  accordance  with 
the  following  schedule: 

(1]  For  personnel  assigned  on  a  year- 
round  basis:  Each  inspector — $19.00  per 
hour. 

(2)  For  personnel  assigned  on  less 
than  a  year-round  basis: 

Each  inspector— $21.00  per  hour. 

Each  subordinate  inspector  on  the 
same  shift  with  an  inspector — $14.00  per 
hour. 


(6)  Overtime.  All  overtime  hours  wiU 
be  charged  at  the  regular  rate  specified 
in  paragraphs  (c)  (1)  and  (2)  of  this 
section  plus  $5.00  per  hour. 

(d]  Charges  for  less  than  year-round 
in-plant  inspection  services  on  a 
contract  basis  will  be  billed  to  the 
applicant  at  least  once  each  28  days  for 
all  hours  with  a  minumum  of  40  hours 
per  week,  holiday  pay  and  night 
differential  for  each  inspector  assigned 
to  perform  the  inspection  services  in 
accordance  with  the  following 
schedule:  ' 

(1)  Each  inspector— $26.00  per  hour.' 

(2)  Travel  expense.  The  above  rate 
applies  to  hours  worked  on  the 
assignment.  The  salary  for  inspectors 
enroute  and  other  travel  expenses 


'  Except  a  minimum  of  8  hours  per  day  In  lieu  of  a 
minimum  of  40  hourt  a  week  for  tntennittent  type 
in-plant  lervtcei  and  short  term  in-plant 
aaaignment*  will  be  billed  at  the  S24.00  per  hour  rate 
plua  travel  expense*. 


(Agricultural  Marketing  Act  of  1946,  Sec.  203. 
205.  60  SUt  1067,  as  amended,  1090,  as 
amended  (7  U.S.C  1622, 1624)) 

Done  at  Washington,  D.C  on  May  6. 1962. 
Eddie  F.  Kimbrell. 
Deputy  Administrator,  Commodity  Servicee. 

[PR  Doc.  Bt-12B0O  Filed  &-10-ai:  8:46  am] 
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Food  and  Nutrition  Servtce 

7  CFR  Part  246 

Extension  of  implementation  Date  for 
Food  Pactcage  Regulations  for  tt>e 
Special  Supf)lemental  Food  Program 
for  Women,  Infants  and  Ctiildren  (WIC 
Program) 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Hnal  rule. 

summary:  As  a  result  of  public 
comments  received  on  a  proposed  rule 
at  47  FR 15348  on  April  9. 1982.  the 
implementation  date  for  the  food 
package  regulations  for  the  Special 
Supplemental  Food  Program  for  Women, 
Infants  and  Children  fWIC  Program}  is 
extended  until  December  31, 1982.  The 
complete  food  package  regulations  were 
published  in  the  Fedmal  Register  on 
November  12. 1980,  at  45  FR  74854.  This 
action  is  taken  as  part  of  the 
Department's  initiative  to  deregulate 
Federal  programs.  During  the  extension 
period,  the  Department  may  propose 
changes  in  the  food  package  regidations 
designed  to  reduce  Federal  involvement 
in  decisions  more  appropriately  made  by 
State  agencies. 

EFFECnvc  date:  This  final  rule  is 
effective  May  11. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  P.  Sandoval.  Director; 
Supplemental  Food  Programs  Division: 
Food  and  Nutrition  Service,  USDA; 
Alexandria.  Virginia  22302,  Telephone 
703-756-3746. 
SUPPLEMENTARY  INFORMATION: 

ClassificatioD 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and  has  been 
classified  not  major  because  it  does  not 
meet  any  of  the  three  criteria  under  the 
Executive  Order.  This  action  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more.  Nor  will  it  cause 
major  increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal  State  or  local  government 
agencies  or  geographic  regions. 


Furthermore,  it  will  not  have  a 
significant  adverse  economic  impact  on 
competition,  employment,  investments, 
productivity,  iimovation  or  on  the  ability 
of  U.S.  enterprises  to  compete. 

This  rule  has  been  examined  and 
found  not  to  contain  any  reporting  or 
recordkeeping  requirements  which 
would  necessitate  clearance  by  the 
Office  of  Management  and  Budget 
(0MB). 

New  Implementation  Date 

The  implementation  date  for  the  food 
package  regulations  is  extended  until 
December  31. 1982. 

On  November  12, 1980,  the 
Depeirtment  published  final  WIC  food 
package  regulations.  These  regulations, 
which  were  revised  August  26, 1977, 
food  package  provisions,  appeared  in 
the  Federal  Register  at  45  FR  74854.  The 
original  date  for  full  implementation  by 
State  agencies  was  November  12. 1981. 

Subsequent  to  pubUcation.  the 
Department  realized  that  State  agencies 
were  experiencing  difficulties  in 
implementing  the  regulations.  Therefore, 
the  implementation  date  was  extended  0 
months,  until  May  12. 1982.  via 
publication  of  a  final  rule  in  the  Federal 
Register  on  September  1. 1981,  at  46  FR 
43823. 

In  recent  months,  the  Department  has 
begun  Initiatives  aimed  at  deregulating 
Federal  programs  and  increasing  State 
flexibility,  llie  Department  has 
determined  that  the  WIC  Program  food 
package  regulations  are  an  area  in 
which  derc^ation  and  increased  State 
responsibility  may  be  both  beneficial 
and  feasible.  The  Department  will 
consider,  and  may  propose,  changes  in 
the  food  package  regulations.  In 
particular,  the  Department  will  consider 
ways  of  reducing  the  regulatory  burden 
on  State  agencies. 

Pending  publication  of  proposed  and 
final  food  package  regtdations,  the 
Department  has  decided  that  it  is 
appropriate  that  States  not  be  required 
to  make  further  investments  of  time  or 
funds  to  effect  the  1980  changes. 
Therefore,  on  April  9, 1982.  the 
Department  published  a  proposed  rule 
in  the  Federal  Register  (47  FR  15348)  to 
extend  the  implementation  date  until 
December  31, 1982. 

The  Department  received  51 
comments  in  response  to  the  proposal. 
Of  these,  32  supported  the  proposal  as 
written,  6  opposed  the  extension,  and  11 
either  did  not  address  the  proposed 
implementation  date  or  were  unclear  as 
to  whether  they  opposed  or  supported 
the  proposal. 

The  Department  is  committed  to 
reducing  the  regulatory  burden  on  State 
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agencies.  For  this  reason,  the 
implementation  date  for  the  November 
1980  WIC  Program  food  package 
regulations  has  been  extended  until 
December  31, 1982.  Because  the  1980 
regulations  allowed  States  time  to  phase 
in  those  regulations  in  piecemeal 
fashion.  States  may  be  operating 
presently  under  a  combination  of  the 
1977  and  1980  regulations.  Therefore, 
until  December  31, 1982,  State  agencies 
may  follow  the  November  1980 
regulations,  the  August  1977  regulations, 
or  any  combination  of  the  two.  This  is  to 
allow  States  the  option  of  enacting  the 
1980  regulations  in  a  measured  fashion; 
continue  operation  under  the  1980 
regulations;  or  revert  to  the  1977 
regulations. 

Authority:  Pub.  L  95-627. 
List  of  Subjects  in  7  CFR  Part  246 

Food  assistance  program,  Food 
donations,  Grant  programs — social 
programs,  Indians,  Infants  and  children. 
Maternal  and  child  health.  Nutrition, 
Nutrition  education,  WIC,  Women. 

Dated:  May  7, 1982. 

Samuel  |.  Cornelius. 

Admiiustrator. 

[FR  Doc.  82-12887  FIM  6-10-82;  8>t5  ao| 
BILUNO  CODE  S41fi-aO-M 


Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  Part  701 

Conservation  and  Environmental 
Programs 

agency:  Agricultural  Stabilization  and 
Conservation  Service  (ASCS).  USDA. 

ACnON:  Final  rule. 

summary:  This  final  rule  amends  the 
regulations  governing  the  Forestry 
Incentives  Program  (FTP)  to  reduce  from 
75  to  85  percent  the  maximum  level  at 
which  ASCS  will  share  with  landowners 
the  actual  cost  of  performing  a  practice 
under  the  program.  The  effect  of  the 
final  rule  will  be  to  make  assistance 
available  to  a  greater  number  of 
producers  within  established  funding 
limits  while  increasing  the  cost- 
effectiveness  of  the  program. 
EFFECnVB  DATE  May  11, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Gordell  A.  Brown,  Director. 
Conservation  and  Environmental 
ProtectiOT  Division,  ASCS,  USDA,  P.O. 
Box  2415,  Washington,  D.C.  20013, 
telephoDe,202-447-6Z21.  The  Pinal 


Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  firml  rule  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  the  above-named 
individual. 

SUPPLEMENTARY  information:  This 

final  action  has  been  reviewed  for 
compUance  with  Executive  Order  12291 
and  Secretary's  Memorandum  No.  1512- 
1  and  has  been  classified  as  "not 
major."  It  has  been  determined  that 
these  program  provisions  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (2]  major 
increases  in  costs  or  prices  for 
consumers,  individuals,  industries. 
Federal,  State  or  local  government 
agencies  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
maricets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  rule 
apphes  are:  Title — Forestry  Incentives 
I^ogram;  Number — 10.064;  as  found  in 
the  Catalog  of  Federal  Domestic 
Assistance.  This  action  will  not  have  a 
significant  impact  specifically  on  area 
and  community  development  Therefore, 
review  as  established  by  0MB  Circular 
A-Q5  was  not  used  to  assure  that  units 
of  local  Governments  are  informed  of 
this  action. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  final  rule  since  ASCS 
is  not  required  to  publish  a  notice  of 
proposed  rulemaldng  pursuant  to  6 
U.S.C.  553  or  any  other  provision  of  law 
with  respect  to  the  subject  matter  of  this 
rule. 

The  FIP  is  authorized  by  section  4  of 
the  Cooperative  Forestry  Assistance  Act 
of  1978  (Pub.  L  95-313,  92  Stat  365). 
Under  the  program,  the  Secretary  of 
Agriculture  is  authorized,  in 
consultation  with  a  committee  of  at  least 
five  State  foresters  or  equivalent  State 
officials,  to  develop  and  implement  a 
forestry  incentives  program  to 
encourage  the  development  and 
protection  of  the  Nation's  nonlndustrial 
private  forest  lands.  The  purpose  of  the 
program  is  to  encourage  landowners  to 
apply  forestry  practices  that  will 
provide  for  the  afforestation  of  suitable 
open  lands  and  reforestation  of  cutover 
or  understocked  forest  lands;  and  timber 
stand  improvement  measures  in  existing  , 
stands,  llie  program  is  also  designed  to 


encourage  intensive  multipuipose  forest 
resource  management  and  protection  in 
order  that  cost-effective  timber 
production  and  other  related  forest 
resource  benefits  can  be  realized. 

A  notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
December  11. 1981,  (46  FR  60616) 
providing  for  a  reduction  in  the 
maximum  level  of  cost-share  assistance 
which  ASCS  will  make  available  to 
landowners  under  FIP.  ASCS  received 
only  one  respxinse  with  respect  to  this 
proposed  rule. 

Comment 

The  person  commenting  felt  that  the 
State  ASC  Committee  should  be 
delegated  the  responsibility  for 
determining  the  maximum  level  at  whidi 
cost-sh{ire  assistance  would  be  provided 
under  FIP. 

Response 

The  increasing  popularity  of  FTP,  with 
no  corresponding  increase  in  funding, 
has  created  a  large  backlog,  of 
landowners'  requests  for  cost-share 
assistance.  Thus,  it  has  been  determined 
that  a  national  policy  setting  forth 
uniform  reduction  in  the  maximum  cost- 
share  level  is  perferable  in  order  to 
make  limited  program  fimds  available  to 
a  greater  number  of  appUcants. 

list  of  Subjects  in  7  CFR  Part  701 

Disaster  assistance.  Forests  and  forest 
products,  Grant  programs — agriculture. 
Grant  programs — natural  resources. 
Rural  areas.  Soil  conservation.  Water 
resources.  Wildlife. 

Final  Rule 

PART  701-CONSERVATION  AND 
ENVIRONMENTAL  PROGRAMS 

Accordingly,  the  regulations  at  7  CFR 
701.37(b)  are  revised  to  read  as  follows: 


S  TOUT    Ijtvsl  and  rales  of 


(b)  Levels  of  cost-sharing  shall  be 
approved  by  the  State  ASC  committee 
and  shall  not  be  in  excess  of  65  percent 
of  actual  costs  incurred  by  the 
landowners. 


Signed  at  Washington,  O.C  May  4, 1882. 

Bveratt  Rank. 

Adminiatrator,  Agriquhural  Stabilisation  ami 
Conservation  Service. 

[FR  Doc  82-l»18  FIM  6-10-82: 8g«  ■■] 
BUJNQ  COOC  t41O-06-M 
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DEPARTIIENT  OF  JUSTICE 


Immigration  and  Naturabation 
Service 

8CFRPart238 


Contracts  With  Transportation  Unes; 
Addition  of  Trane-Horlda  AirNnes,  Inc. 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

summary:  This  rule  adds  Trans-Florida 
Airlines,  Inc.  to  the  Usting  of  carriers 
which  have  entered  into  agreements 
with  the  Service  for  the  preinspection  of 
their  passengers  and  crews  at  locations 
outside  the  United  States.  Preinspection 
outside  the  United  States  facilitates 
processing  passengers  and  crews  upon 
arrival  at  a  U.S.  port  of  entry  and  is  a 
convenience  to  the  traveling  public 

EFFECTIVE  DATE  February  24. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Stanley ).  Kieszkiel.  Acting  Instructions 
Officer,  Immigration  and  Naturalization 
Service,  425 1  Street.  N.W..  Washington, 
DC  20536,  Telephone:  (202)  633-3048. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  8  CFR  238.4  is  published 
pursuant  to  5  U.S.C  552.  The 
Commissioner  of  Immigration  and 
Naturalization  entered  into  agreement 
with  Trans-Florida  Airlines,  Inc.  to 
guarantee  the  preinspection  of  their 
passengers  and  crews  as  provided  by 
section  238(b)  of  the  Immigration  and 
Nationality  Act  as  amended  (8  U.S.C 
1228(b)). 

Preinspection  outside  the  United 
States  facilitates  processing  passengers 
and  crews  upon  arrival  at  a  U.S.  port  of 
entry  and  is  a  convenience  to  the 
traveling  public. 

Compliance  with  5  U.S.C.  553  as  to 
notice  of  proposed  rulemaking  and 
delayed  effective  date  is  unnecessary 
because  the  amendment  merely  adds  an 
air  carrier  to  the  hsting  and  is  editorial 
in  nature. 

In  accordance  with  5  U.S.C.  60S(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  order  constitutes  a  notice  to  the 
public  undpr  5  U.S.C.  552  and  is  not  a 
rule  within  the  definition  of  section  1(a) 
of  E.0. 12291. 

List  of  Subjects  in  8  CFR  Part  238 

Air  carriers.  Airlines,  Aliens,  Common 
carriers,  Government  contracts. 


Inspections,  Transportation,  Travel 
restriction.  Treaties. 

Accordingly,  8  CFR  Part  238  is 
amended  as  follows: 

PART  238-CONTRACTS  WITH 
TRANSPORTATION  UNES 

S  238.4    [Amended] 

In  S238.4  Preinspection  outside  the 
United  States,  the  listing  of 
transportation  lines  is  amended  by 
adding  alphabetical  sequence,  "Trans- 
Florida  Airlines,  Inc."  under  "AT 
FREEPORT*. 
***** 

(Sees.  103,  06  Stat  173  (8  U.S.C  1103):  238,  86 
Stat  202  (8  U.S.C  1228)) 

Dated  May  6, 1962. 
Andraw  J.  Carniirhaal.  |r.. 

Associate  Commissioner,  Examinattona, 
Immigration  and  Naturalitation  Service. 

(FR  Doc  SZ-12738  Filed  »-l(V.tt  ac«  wn] 
BIUJNQ  COOK  4410-10-« 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  931 

Interpretation  of  the  Federal 
ConsMency  Term:  "Directly  Affecting 
the  Coaetal  Zone" 

AQENCV:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

action:  Confirmation  of  effective  date 
of  withdrawal  of  final  rule. 

summary:  On  January  29, 1982,  NOAA 
issued  a  notice  in  the  Federal  Register 

withdrawing  final  rules  published  in  the 
Federal  Register  on  July  8, 1981,  that 
define  the  term  "directly  affecting  the 
coastal  zone".  According  to  Pub.  L  96- 
184  this  withdrawal  would  become 
effective  only  after  60  calendar  days  of 
continuous  session  of  Congress  had 
elapsed  (after  notice  to  both  Houses  of 
Congress)  and  both  Houses  had  failed  to 
adopt  a  concurrent  resolution 
disapproving  the  withdrawal  The  60- 
day  period  expired  on  April  27, 1982. 

EFFECTIVE  DATE:  The  vtnthdrawal  of  the 
July  8, 1981,  final  rules  defining  "directly 
affecting  the  coastal  zone"  is  effective 
as  of  April  28, 1982. 

FOR  FURTHER  INFORMATON  CONTACT: 

JoAnn  Chandler,  Office  of  Coastal  Zone 
Management,  3300  Whitehaven  Street, 
N.W.,  Washington,  DC  20235, 
Telephone:  (202)  634-1245. 


8UPPt.EMENTARY  IFORMATIOII. 
I.  Badiground 

Section  307(c)(1)  of  the  CZMA  states 
that:  "Each  Federal  agency  conducting 
'  or  supportiog  activities  directly  affecting 
the  coastal  zone  shall  conduct  or 
support  those  activities  in  a  manner 
which  is,  to  the  mairiiiiiiin  extent 
practicable,  consistent  with  approved 
state  coastal  management  programs." 

Regulations  published  by  NOAA  on 
June  25, 1979  (44  FR  37142), 
implementing  the  Federal  consistency 
provisions  define  all  the  key  terms  of 
Section  307(c)(1)  except  "directly 
affecting."  On  May  14, 1981,  regulations 
defining  this  term  were  proposed  (46  PR 
26658)  and  on  July  8, 1981,  these 
regulations  were  published  in  final  form 
(46  FR  35253). 

The  July  8  regulations  were  submitted 
to  Congress  for  review  in  accordance 
with  Pub.  L  g»-184.  The  eo^y  period 
specified  by  diis  Act  had  not  yet 
expired,  and  the  regulations  had  not  yet 
become  effective  on  October  18, 1961, 
when  NOAA  published  in  the  Federal 
Register  a  notice  suspending  the 
effective  date  of  the  July  8  regulations 
(46  FR  50937)  and  a  notice  proposing  to 
withdraw  these  regulations  (46  FR 
50976). 

On  January  29, 1962,  NOAA  published 
a  final  withdrawal  of  the  July  8 
regulations  (47  FR  4231).  This 
withdrawal  was  also  submitted  to 
Congress  for  the  requisite  60-day  review 
period.  That  period  expired  on  April  27, 
1982.  Therefore  the  effective  date  of  the 
withdrawal  is  April  28, 1982. 
n.  Other  Matters 

He  regulation  that  is  being 
withdrawn  was  determined  to  be  a 
"major  rule"  under  Executive  Order 
12291  and  its  repeal  would  also  be  a 
"major  rule."  However,  in  view  of  the 
extensive  review,  analysis  and 
consultation  which  was  involved  in 
defining  the  term  "directly  affecting." 
the  Director  of  the  Office  of 
Management  and  Budget  has  waived  the 
requirements  of  Section  3  of  Executive 
Order  12291  for  this  rule. 

Neither  the  Regulatory  Flexibility  Act 
nor  the  Paperwork  Reduction  Act  apply 
to  these  regulations.  These  regidations 
define  actions  required  to  be  taken  by 
Federal  agencies  and  have  no  impact  on 
small  entities.  The  regulations  impose 
no  additional  paperwork  or 
recordkeeping  requirements  and 
therefore  Uie  provisions  of  the 
Paperwork  Reduction  Act  do  not  apply. 
List  of  SubjecU  in  15  CFR  Pact  831 

Administative  practice  and  procedure. 
Coastal  zone,  Natural  resources. 
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Dated  May  4. 1962. 

William  Matususki. 

Acting  Assistant  Administrator  for  Coastal 
Zone  Management 

(Fit  Doc  82-12703  Filad  6-10-aK  MS  am] 
MUJNQ  OOOC  SSW-M-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  546 

Tetracycline  Antibotic  Drugs  for 
Animal  Use;  Tetracycline  Boluses 

AQENCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 

Administration  is  amending  the  animal 
drug  regulations  to  reflect  approval  of  a 
supplemental  new  animal  drug 
application  (NAD A)  filed  by  the  Upjohn 
Co.,  proposing  that  the  marketing  status 
of  its  tetracycline  calf  bolus  be  changed 
from  use  by  or  on  the  order  of  a  licensed 
veterinarian  to  over-the-coimter  (OTC) 
use. 

EFFCCnVB  date:  May  11, 1982. 

FOII  FUffTHER  mPORMATKM  CONTACT: 

Richard  A.  Camevale,  Bureau  of 
Veterinary  Medicine  (HFV-125).  Pood 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857,  301-443- 
1788. 

•UPPLEMENTARV  INFORMATION:  The 

Upjohn  Co.,  Kalamazoo,  MI  49001,  filed 
a  supplemental  NADA  (65-004) 
proposing  OTC  use  of  tetracycline  calf 
boluses  for  treatment  of  bacterial 
pneumonia  and  bacterial  enteritis.  The 
bolus  is  administered  orally  at  10 
milligrams  per  pound  of  body  weight 
daily  divided  into  2  doses,  for  no  more 
than  5  days.  Animals  for  food  use  are 
not  to  be  slaughtered  within  12  days  of 
treatment 

FDA  originally  approved  the  bolus  as 
an  over-the-counter  drug.  Although  the 
conditions  for  marketing  a  drug  that  is 
subject  of  an  approved  NADA  are  not 
ordinarily  established  by  rulemaking, 
the  agency  changed  the  drug's  marketing 
status  to  prescription  through 
rulemaking.  The  agency  proposed  the 
change  in  the  Federal  Register  of  April 
19, 1989  (34  FR  6284),  and  issued  a  final 
rule  maldng  the  change  in  the  Fedenral 
Register  of  November  4, 1971  (36  FR 
21184).  The  agency  stated  in  the 
preamble  to  Ae  regulation  that  "*  *  * 
when  more  than  10  days  is  required  to 
deplete  the  tissues  of  tetracycline  drug 
residues,  such  drugs  should  be  available 
only  on  a  prescription  basis." 


The  Director  of  the  Bureau  of 
Veterinary  Medicine  has  determined 
that  good  cause  exists  for  the  issuance 
of  a  final  rule  retiuning  the  bolus  to 
over-the-counter  status  without  first 
publishing  a  proposal  for  public 
comment.  The  change  in  the  drug's 
marketing  status  from  over-the-counter 
to  prescription  occurred  at  a  time  of 
growing  concern  about  the  safety  of 
drug  residues  in  edible  products, 
especially  the  safety  of  antibotic 
residues.  Because  the  information  that 
caused  the  concern  was  new,  the  agency 
could  not  draw  on  experience  in 
determining  the  most  appropriate 
methods  to  use  in  minimizing  the  effect 
of  harmful  residue.  One  method  the 
agency  selected  was  the  imposition  of  a 
prescription  requirement  for  drugs  with 
withdrawal  periods  in  excess  of  10  days. 
This  restriction  was  based  on  the 
assumption  that  the  intervention  of  a 
veterinarian  would  enhcmce  adherence 
to  the  labeled  withdrawal  period.  At 
that  time,  farmers  and  other  drug  users 
had  had  little  experience  with,  and 
knowledge  of,  withdrawal  periods. 

In  the  intervening  years,  prominent 
label  warnings  and  directions  and  a 
widespread  education  program 
conducted  by  FDA  and  the  U.S. 
Department  of  Agriculture  (USDA)  have 
greatly  enhanced  the  level  of  user 
knowledge  of  withdrawal  period 
requirements.  In  addition,  several  drugs 
in  the  tetracycline  family  have  been 
approved  for  use  over-the-counter  even 
though  withdrawal  periods  exceeded  10 
days.  Although  the  presence  of 
tetracycline  residues  in  veal  remains  a 
concern  of  both  FDA  and  USDA,  the 
Director  of  the  Bureau  of  Veterinary 
Medicine  believes  that  it  is  generally 
accepted  that  the  length  of  die 
withdrawal  period  should  not,  by  itselt 
determine  whether  a  veterinary  drug 
should  be  sold  as  a  prescription  or  over- 
the-counter.  The  Biu^au  has  concluded 
that  adequate  directions  for  lay  use  can 
be  written  for  the  tetracycline  calf 
boluses.  As  a  result,  the  supplemental 
application  for  over-the-counter  use  can 
be  approved. 

Therefore,  the  agency  has  determined 
that  good  cause  exists  to  find  that  notice 
and  public  procedure  are  impracticable, 
imnecessary,  and  contrary  to  the  public 
interest  For  the  same  reasons,  the 
agency  finds  good  cause  for  not  delaying 
the  effective  date  of  this  regulation. 

The  supplemental  NADA  is  approved, 
and  9  546.180c  Tetracycline  boluses  is 
amended  to  reflect  that  Upjohn's 
tetracycline  calf  bolus  is  now  to  be 
marketed  as  an  OTC  product 

The  Bureau  of  Veterinary  Medicine 
concludes  that  approval  of  this 
supplemental  NADA  poses  no  increased 


risk  from  exposure  to  residues  of  the 
new  animal  drug  tetracycline  because 
the  number  of  food-producing  animals 
receiving  medication  will  not 
significantiy  increase  as  a  residt  of  this 
approval.  Accordingly,  under  the 
Bureau's  supplemental  NADA  approval 
pohcy  (42  FR  64367,  December  23. 1977). 
this  is  a  Category  II  approval  which 
does  not  require  a  reevaluation  of  the 
human  safety  or  animal  effectiveness 
data  in  the  parent  application. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  (proposed  December  11. 
1979. 44  FR  71742]  diat  tiiis  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  bom  Executive 
Order  12291  by  section  1(a)(1)  of  die 
Order. 

Approval  of  this  supplement  is  an 
administrative  action  that  did  not 
require  generation  of  new  effectiveness 
or  safety  data.  Therefore,  a  freedom  of 
information  summary  is  not  required  for 
this  action. 

List  of  Subjects  in  21  CFR  Part  546 

Animal  drugs.  Antibiotics. 
Tetracycline. 

PART  546-TETRACYCLINE 
ANTIBIOTIC  DRUGS  FOR  ANIMAL  USE 

S546.ia0c    [Amended] 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(i)  and 
(n).  82  Stat  347,  350-351  (21  U.S.a  3e0b 
(i)  and  (n)])  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10  (formerly  6.1;  see 
46  FR  26052:  May  11, 1981))  and 
redelegated  to  the  Bureau  of  Veterinary 
Medicine  (21  CFR  5.83],  S  546.180c 
Tetracycline  boluses  is  amended  in 
paragraph  (c)(e)(ii](6)  by  removing  the 
final  sentence  "Federal  law  restricts  this 
drug  to  use  by  or  on  the  order  of  a 
licensed  veterinarian",  removing  the 
semicolon  after  the  word  "tetracycline", 
and  inserting  in  its  place  a  period. 

Effective  date.  May  11, 1982. 

(Sec  812  (i)  and  (n),  82  SUt  347,  350-^61  (21 
U.S.C  aeob  (i)  and  (n))] 

Dated:  May  3, 1962. 
Robert  A.  Baldwin. 

Associate  Director  for  Scientific  Evaluation. 
(FR  Doc  n-uns  PIM  t-lO-ai:  MS  am] 
SNXMtt  COM  4M04t-M 
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21  CFR  Part  558 

New  Animal  Dnige  for  Use  in  Animal 
Feeds;  Virginlamycin 

agency:  Food  and  Drug  Administration. 
ACnOM:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
new  animal  drug  regulation  for  - 
virginiamycin  to  reflect  approval  of  a 
supplemental  new  animal  drug 
applicaUon  (NADA)  filed  by  SmithWine 
AJiimal  Health  Products,  Division  of 
SmithKline  Corp.,  providing  for 
administrative  waiver  of  the  ministerial 
requirements  of  section  512(m)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  3eOb{m))  with  regard 
to  the  manufacture  of  swine  feeds,  for 
increased  rate  of  weight  gain  and 
improved  feed  efficiency,  from  a  premix 
containing  virginiamycin  at  a  level  of 
not  more  than  10  grams  per  pound. 
EFFECTIVE  DATE:  May  11, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Jack  C.  Taylor,  Bureau  of  Veterinary 
Medicine  (HFV-136),  Food  and  Drug 
Administration,  5€00  Fishers  Lane, 
Rockville.  MD  20857,  301-443-5247. 
SUPPLEMENTARY  INFORMATION! 

SmithKline  Animal  Health  Products, 
Division  of  SmithKline  Corp.,  1500 
Spring  Garden  St,  Philadelphia,  PA 
19101,  filed  supplemental  NADA  91-513 
providing  for  waiver  of  the  requirements 
of  section  512(m)  of  the  act  for  the 
manufacture  of  swine  feeds,  for 
increased  rate  of  weight  gain  and 
improved  feed  efficiency,  from  a  premix 
containing  virginieimycin  at  a 
concentration  of  not  more  than  10  grams 
per  pound. 

Virginiamycin  at  the  sole  drug  premix 
meets  the  uniform  criteria  set  forth  in 
the  1971  Bureau  of  Veterinary  Medicine 
memorandum  for  administrative  waiver 
of  the  ministerial  requirements  of 
section  512(m)  of  the  act  The  pertinent 
provisions  of  the  memorandum  indicate 
that  waiver  is  appropriate  if: 

1.  The  feeding  of  1.5  X  to  2  X  level  of 
the  product  in  the  finished  feed  does  not 
have  an  impact  on  the  tissue  residue 
pictiu'e,  i.e.,  an  impact  on  an  existing 
withdrawal  period  or  tolerance. 

2.  The  product  is  not  a  known 
carcinogen  or  is  not  classed  with  a 
family  of  known  carcinogens. 

3.  Appropriate  documentation 
covering  animal  safety  is  on  file.  This 
will  not  require  additional  data  since 
this  documentation  is  by  definition  a 
part  of  the  NADA. 

4.  The  margin  of  safety  to  the  animal 
and  the  consumer  is  such  that  the 
product  label  does  not  have  to  contain  a 


statement  such  as  "Use  as  the  sole 
source  of  *  *  *." 

5.  Data  are  on  file  to  demonstrate  that 
the  product  is  efficacious  over  the 
approved  range.  This  data  should  satisfy 
current  standards  for  the  demonstration 
of  efficacy. 

6.  Except  under  special  circumstances, 
the  product  has  been  used  at  least  3 
years  in  the  target  species  without 
significant  complaints  related  to  or 
associated  with  it  Applications  of  this 
criterion  require  a  review  of  the 
available  Drug  Experience  Reports. 

The  1971  memorandum  explains  that 
waiver  of  the  ministerial  requirements  of 
section  512(m)  of  the  act  is  permitted 
only  for  specific  efficacy  claims  or  at 
specific  levels  of  the  drugs,  and  that 
distinct  products  with  corresponding 
labeling  for  those  claims  or  levels 
should  exist  This  is  necessary  to  cover 
those  premixes  that  can  be  made  into 
finished  feeds  with  various 
concentrations  of  drugs. 

The  foregoing  criteria  established  in 
the  1971  memorandum  constitute  an 
interim  agency  policy.  In  waiving  the 
ministerial  requirements  of  section 
512(m)  of  the  act  the  agency  has  not 
waived  the  current  good  manufacturing 
practice  regulations  under  Part  225  (21 
CFR  Part  225)  for  feednulls  mixing  such 
feeds. 

In  the  Federal  Register  of  January  9, 
1981  (46  FR  2456).  the  agency  stated  that 
it  would  no  longer  grant  exemptions 
from  the  requirement  of  an  approved 
medicated  feed  application  on  the  basis 
of  complying  with  certain  uniform 
criteria  set  forth  in  a  1971  Bureau  of 
Veterinary  Medicine  memorandum. 
Since  publication  of  that  statement 
however,  the  agency  has  reconsidered 
and  has  concluded  that  it  would  be 
unfair  to  continue  denying  waivers 
pending  revisions  in  the  procedures  and 
requirements  for  approval  of  medicated 
feed  applications.  Accordingly,  the 
agency  has  withdrawn  the  policy 
announced  in  the  January  9, 1981 
Federal  Register,  and  has  resumed  the 
granting  of  exemptions  on  an  interim 
basis. 

Approval  of  this  supplement  is  an 
adniinistrative  action  that  did  not 
require  the  generation  of  new 
effectiveness  or  safety  data  in  support  of 
the  waiver.  Therefore,  a  freedom  of 
information  summary  is  not  required  for 
this  action. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(b)(22)  (proposed  December  11, 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ciunulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 


nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formeriy  5.1;  see  46  FR  28052;  May  11, 
1981))  and  redelegated  to  the  Biu-eau  of 
Veterinary  Medicine  (21  CFR  5.83),  Part 
558  is  amended  in  §  558.635  by  adding 
new  paragraph  (e)(4)  to  read  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

§558.635    Vlrglnlamydn. 

(e)  •  •  • 

(4)  Finished  swine  feeds  processed 
from  premixes  containing  not  more  than 
10  grams  of  virginiemiycin  per  pound, 
and  which  conform  to  the  requirements 
of  paragraph  (f)(1)  (iv)  or  (v)  of  this 
section  are  not  required  to  comply  with 
the  provisions  of  section  512(m]  of  the 
act. 
•        ••••. 

Effective  date:  May  11, 1982. 
(Sea  512(i).  82  Stat  347  (21  U.S.C  360(i)}) 

Dated:  May  3. 1962. 
Robert  A.  Baldwin. 
Associata  Director  for  Scientific  Evaluation. 

[FR  Doc  t2-US70  Filed  t-I0-8t:  MS  un) 
BtLUNQ  OOOC  41M-01-M 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Tytosin 

AQENCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  for  Nutra- 
Blend  Corp.  providing  for  use  of  a  10- 
gram-per-pound  tylosin  premix  for 
making  complete  swine,  beef  cattle,  and 
chicken  feeds  in  addition  to  its  current 
use  for  making  certain  swine  feeds. 

EFFCCnvi  date:  May  11, 1982. 
PON  piMTHm  information  contact: 
Jack  C  Taylor,  Bureau  of  Veterinary 
Medicine  (HFV-136),  Food  and  Drug 
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Administration.  5600  Fishere  Lane. 
RockviUe,  MD  20857,  301-443-5247. 
SUPPiniENTARY  INFORMATION:  Nutra- 
Blend  Corp.,  Route  7 — Box  192A. 
Neosho.  MO  64850,  is  sponsor  of  NADA 
122-158  providing  for  use  of  4-  and  10- 
gram-per-pound  tylosin  premixes  for 
making  complete  swine  feeds  for 
increased  rate  of  weight  gain  and 
improved  feed  efficiency.  On  behalf  of 
Nutra-Blend,  Elanco  Products  Co. 
submitted  a  supplement  to  the  NAOA 
which  provides  for  use  of  the  lO-gram- 
per-pound  tylosin  premix  for  making 
complete  swine,  beef  cattle,  chicken, 
and  layer,  broiler,  and  replacement 
chicken  feed.  The  swine  feed  is  used,  in 
addition  to  use  for  increased  rate  of 
weight  gain  and  improved  feed 
efficiency,  for  prevention,  treatment 
and  control  of  swine  dysentery,  and  for 
maintenance  of  weight  gains  and 
promotion  of  feed  efficiency  in  the 
presence  of  atrophic  rhinitis;  the  beef 
cattle  feed  for  reduction  of  incidence  of 
certain  liver  abscesses;  the  chicken  feed 
for  increased  rate  of  weight  gain  and 
improved  feed  efficiency;  the  layer  feed 
for  improved  feed  efficiency;  and  the 
broiler  and  replacement  chicken  feed  for 
control  of  chronic  respiratory  disease. 

Approval  of  this  supplemental  NADA 
relies  upon  safety  and  effectiveness 
data  contained  in  NADA  12-491.  Elanco 
has  authorized  use  of  the  data  in  NADA 
12-491  to  support  this  supplement.  This 
approval  does  not  change  the  approved 
use  of  the  drug.  Consequently,  approval 
of  this  supplement  poses  no  increased 
human  risk  from  exposure  to  residues  of 
the  animal  drug,  nor  does  it  change  the 
conditions  of  the  drug's  safe  use  in  the 
target  animal  species. 

Accordingly,  under  the  Bureau  of 
Veterinary  Medicine's  supplemental 
approval  policy  (42  FR  64367;  December 
23, 1977).  this  is  a  Category  n 
supplemental  approval  which  does  not 
require  ree valuation  of  the  safety  and 
effectiveness  data  in  NADA  12-491  or 
NADA  122-158. 

The  supplement  is  approved  and  the 
regulations  are  amended  accordingly. 
In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11  (e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HEA-305),  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  ajn. 
to  4  p.m.,  Monday  through  Friday. 

The  Bureau  of  Veterinary  Medidne 
has  determined  pursuant  to  21  CFR 
25.24{d)(l)(i)  (proposed  December  11. 


1979: 44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroinmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  die 
Order. 

Lut  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

TTierefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i).  82 
Stat  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  28052:  May  11. 
1981J)  and  redelegated  to  the  Bureau  of 
Veterinary  Medicine  (21  CFR  5.83). 
§  558.625  is  amended  by  revising 
paragraph  (h){71)  to  read  as  follows: 

PART  55S-4«EW  ANIMAL  DRUGS  FOR 
USE  MAMMAL  FEEDS 

9  558.625    TykMln. 


{71]  To  050568: 4  and  10  grams  per 
pound;  paragraph  (f}{l)(vi)(o)  of  this 
section;  10  grams  per  pound  paragraph  • 
{f)(l)(i)  through  (vi)  of  this  section. 
*        •        •        •        • 

Effective  date:  May  11, 1982. 
(Sec  512(i),  82  Stat  347  (21  U.S.C  360b(i))) 

Dated:  May  4, 1982. 
Robert  A.  Baldwin. 
Associate  Director  fitr  Scientific  Evaluation. 

[FK  Doc  B-uno  RM  I-lO-tt:  Mi  ■■] 
■HXHtO  COOe  4'N»41-« 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Ch.  II 
[Dodwt  Na  N-«2-11261 

Nomenclature  Changes 

agency:  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner,  HUD. 
action:  Nomenclature  changes. 


summary:  This  rule  removes  obsolete 
references  to  the  Department  of  Health. 
Education,  and  Welfare  and  the  Atomic 
Energy  Commission  found  in  Chapter  n 
of  the  Department's  regulations.  Both  of 
these  agencies  have  been  renamed. 


EFFtCllVE  DATB  This  dumge  is  effective 
May  11. 1982. 

FOR  FURTHER  INFORMATION  CONTACT 

Richard  Lasner,  Assistant  General 
Counsel  for  Regulations.  Department  of 
Housing  and  Urban  Development  Room 
5218,  451  7th  Sb^t  S.W..  Washington. 
D.C.  20410,  telephone  number  (202)  755- 
6207.  This  is  not  a  toll-free  number. 

SUPPirMTlfTARY  — -ORMAIIUW.  24  CFR 

Chapter  II  is  amended  as  follows: 

PARTS  200, 226,  AND  227— 
[AMENDED] 

(1)  In  Part  20a  §  200.15.  and  Parts  226 
and  227.  references  to  the  "Atomic 
Energy  Commission".  "Chairman  of  the 
Atomic  Energy  Commission",  and 
"AEC"  are  changed  to  read  "US. 
Nuclear  Regulatory  Commission", 
"Chainnan  of  the  \3S.  Nuclear 
Regulatory  Commission",  and  "NRC, 
respectively. 

PARTS  232  AND  242— [AMENDED] 

(2)  In  Parts  232  and  242,  references  to 
the  "Secretary  of  Health,  Education,  and 
Welfare",  "U.S.  Department  of  Healdi. 
Education,  and  Welfare",  and  "HKW" 
are  dianged  to  read  "Secretaiy  of 
Health  and  Human  Services".  "U.S. 
Department  of  Health  and  Human 
Services",  and  "HHS".  respectively. 

(Sec  7(d).  Department  of  HUD  Act  42  UAC 
3535(d)) 

Dated:  May  5. 1982. 

Ricfaanl  Lanor. 

Assistant  General  Counsel  for  ReguJatioat. 

[FR  Ooa  82-12702  Piled  S-1CM2;  SrW  am] 
BHJJHQ  COOC  tt1»4VM 


24  CFR  Part  885 
[Dockst  Na  R-82-M2] 

Housing  for  the  Elderly  or 
Handicapped;  Amendnr>ent  to 
Implement  Cost  Savings  Procedures 

agency:  Department  of  Housing  and 

Urban  Development  (Office  of  the 
Assistant  Secretary  for  Housing — 
Federal  Housing  Commissioner). 
action:  Interim  rule. 


SUMMARY:  This  amendment  requires  the 
use  of  competitive  bidding  by  Section 
202  borrowers  in  all  cases  where  the 
constroction  contract  exceeds  $100,000. 
raises  the  minimum  capital  investment 
for  borrowers  to  one  percent  of  the 
mortgage  amount  not  to  exceed  $25,000, 
and  amends  the  per  unit  cost  limits  to 
bring  them  into  conformity  with  the 
limits  which  apply  to  nonprofit  sponsors 
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under  the  Section  221(d)(3)  mortgage 
insurance  program. 

EFFECTIVE  DATE:  June  22, 1982.  Comment 
due  date:  July  12, 1982. 
ADDRESS:  Interested  persons  are  invited 
to  submit  conunents  regarding  this  rule 
to  the  Office  of  General  Counsel.  Rules 
Docket  Clerk,  Room  5218.  Department  of 
Housing  and  Urban  Development,  451 
7th  Street.  S.W..  Washington,  DC  20410. 
Communications  should  refer  to  tke 
above  docket  niunber  and  title.  Copies 
of  the  comments  submitted  will  be 
available  at  the  above  address  for 
pubhc  inspection  and  copying  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  W.  Wilden,  Director,  Elderly, 
Cooperative,  Congregate  and  Health 
Facilities  Division,  Office  of  Housing, 
Department  of  Housing  and  Urban 
Development,  Washington.  DC  20410, 
(202)  755-«52a  (This  is  not  a  toll  free 
number.) 

SUPPLEMENTARY  INFORMATION:  This 

interim  rule  establishes  procedures 
designed  to  hold  down  the  cost  of 
Section  202  projects  and  increase 
borrower  commitment  and  performance 
in  the  development  of  such  projects.  The 
first  major  change  is  to  require 
competitive  bidding  for  all  Section  202 
projects  which  have  construction 
contracts  exceeding  $100,000.  This 
requirement  should  result  in  reduced 
construction  costs  over  the  present 
system  of  using  cost  plus  contracts.  It 
will  also  eliminate  paperwork  and 
reduce  processing  time  by  eliminating 
the  requirement  for  the  contractor  to 
participate  in  the  cost  certification 
proftess. 

A  second  change  will  permit  the  use 
of  sipplified  cost  certification  by  the 
borrower  in  small  projects.  This  change 
will  also  reduce  paperwork  and 
processing  time. 

A  third  change  to  the  Section  202 
regulations  is  to  increase  the  minimum 
capital  investment  required  of 
borrowers  from  the  level  of  one-half  of 
one  percent  of  the  mortgage  amoimt,  not 
to  exceed  $10,000,  to  a  level  of  one 
percent  of  the  mortgage  amount,  not  to 
exceed  $25,000.  The  provisions  that  the 
minimum  capital  investment  be 
escrowed  at  initial  loan  closing,  that  any 
unexpended  amount  be  returned  to  the 
borrower  at  the  end  of  the  escrow 
period,  and  fixing  the  term  of  the  escrow 
period  are  unchanged.  The  reason  for 
the  increase  in  the  minimum  capital 
investment  Is  two-fold.  First,  substantial 
inflation  has  occurred  since  the  $10,000 
ceiling  was  imposed  in  1976,  suggesting 
that  a  substantial  increase  is 
appropriate.  Second,  experience  under 
the  Section  202  program  suggests  that  an 


increased  financial  commitment  from 
the  nonprofit  borrower  will  represent  an 
increased  commitment  to  the  success  of 
the  project,  thereby  reducing  the  risk  of 
subsequent  cancellation  of  the  Section 
202  fund  reservation  or  of  fintuicial 
default  under  the  mortgage. 

A  fourth  change  to  the  Section  202 
regulations  is  an  amendment  to  the  per 
imit  limits  to  bring  them  into  conformity 
with  the  Section  221(d)(3)  limits  for 
nonprofit  borrowers.  The  Department,  in 
its  Report  to  Congress  entitled  "Section 
202  Housing  Cost  Reduction."  stated 
that  a  new  requirement  would  be  made 
which  would  assure  that  "the  average 
202  development  cost  per  unit  for  each 
Area  Office  not  exceed  the  average 
Section  8  limited  dividend  cost  for 
elderly  units  in  that  same  office."  The 
major  vehicle  usedi)y  limited  dividend 
borrowers  for  financing  Section  8 
projects  is  the  Section  221  program.  The 
Section  221(d)(3)  per  unit  limits  for 
nonprofit  borrowers  are  proportionally 
higher  than  the  per  tmlt  limits  for  limited 
dividend  borrowers,  in  order  to  reflect 
the  fact  that  nonprofit  borrowers  are 
eligible  for  mortgages  up  to  100  percent 
of  replacement  cost,  whereas  limited 
dividend  borrowers  are  restricted  to 
mortgages  up  to  90  percent  of 
replacement  cost,  lie  Section  221  limits, 
while  generally  lower  than  the  Section 
202  limits,  have  been  adequate  to 
generate  the  construction  of  a  significant 
number  of  Section  8  projects  both  for  the 
elderly  and  for  families.  The  Department 
does  not  believe  that  imposing  the 
Section  221(d)(3)  limits  for  nonprofit 
borrowers  on  the  Section  202  program 
violates  the  requirement  of  Section 
202(d)  of  the  Housing  Act  of  1959,  as 
amended  in  1977,  because  Section  202(d) 
states  that  Section  202  limits  "shall  be 
determined  without  regard  to  mortgage 
limits  applicable  to  housing  projects 
subject  to  mortgages  insured  under 
Section  231  of  the  National  Housing 
Act"  The  Section  221(d)(3)  per  unit 
limits  for  nonprofit  borrowers  are 
unrelated  to  the  Section  231  limits,  and 
in  fact  the  Section  221(d)(3)  limits  are 
significantly  higher  than  the  Section  231 
llmito.  The  use  of  the  Section  221(d)(3) 
limits  will  not  restrict  borrowers  from 
providing  special  facilities,  such  as 
congregate  dining  and  community  space, 
in  Section  202  projects,  because  sudi 
facilities  are  treated  as  costs  not 
attributable  to  dwelling  use,  and 
therefore  the  cost  of  such  facilities  is  not 
coimted  as  a  part  of  the  per  unit  cost. 
the  Department  believes  that  the  use  of 
the  Section  221(d)(3)  per  unit  limits  for 
nonprofit  borrowers  in  the  Section  202 
program  will  carry  out  the  intent  of  the 
1977  Senate  Committee  Report  which 
states,  "Section  202  loans  should  be 


made  only  to  those  projects  which  the 
Secretary  determines  will  be 
constructed  'in  an  economical  manner* 
and  which  "will  not  be  of  elaborate  or 
extravagant  design  or  materials.' " 

A  detailed  description  of  the  proposed 
changes  to  Part  885  is  as  follows: 

(1)  Section  885.410(b)  and  (c)  are 
amended  to  provide  dollar  cost  limits 
which  conform  to  the  per  unit  cost  limits 
for  nonprofit  sponsors  for  the  Section 
221(d)(3)  mortgage  insurance  program. 

(2)  Section  885.410(j)  is  amended  to 
increase  the  minimum  capital 
investment  required  of  nonprofit 
borrowers  to  one  percent  of  the 
mortgage  amount,  not  to  exceed  the 
amount  of  $25,000. 

(3)  Section  885.415(m)  is  amended  to 
reqidre  Section  202  projects  which  have 
construction  contracts  exceeding 
$100,000  to  use  competitive  bidding. 

(4)  Section  885.425,  Completion  of 
Construction  of  Substantial 
Rehabilitation,  Execution  of  HAP 
Contract,  and  Cost  Certification  and 
Approvals  by  HUD,  is  amended  as 
follows: 

(a)  Subparagraph  (c)(1)  is  amended  to 
include  fixed  price  contracts,  which 
shall  be  used  for  all  projects  subject  to 
competitive  bidding; 

(b)  Subparagraph  (c)(3)  is  amended  so 
as  to  cover  only  projects  not  subject  to 
competitive  bidding.  Contractors  will 
not  be  required  to  certify  cost  in  cases 
where  the  contract  is  awarded  through 
competitive  bidding  procedures. 

(c)  Subparagraph  (d).  (e)  and  (f)  are 
added  to  permit  simplified  cost 
certification  procedures  for  small 
projects  and  to  assure  that  contract 
rents  are  reduced  to  reflect  any 
reduction  in  the  Section  202  loan 
amount 

This  revision  to  the  Section  202 
housing  for  the  elderly  or  handicapped 
program  (with  the  exception  of  S  885.425 
(d).  (e)  and  (f)  dealing  with  simplified 
cost  certification  and  reduction  of 
contract  rents)  will  apply  only  to  Section 
202  borrowers  which  receive  fund 
reservations  for  new  projects 
subsequent  to  the  effective  date  of  this 
interim  rule.  It  will  not  affect  projects 
which  received  fund  reservations  in 
Fiscal  Year  1961  or  prior  years.  The 
Department  has  determined  that  this 
revision  is  necessary  to  bring  about 
significant  cost  savings  under  the 
Section  202  program.  These  savings  will 
be  in  the  form  of  reduced  per  unit  costs 
and  rents,  which  will  save  both  Section 
202  loan  authority  and  Section  8  subsidy 
costs  over  the  term  of  the  Section  8 
contract  The  Department,  therefore, 
believes  that  it  is  in  the  public  interest 
to  implement  as  soon  as  possible  the 
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changes  being  made  by  this  rale. 
Offering  an  opportindty  for  public 
comment  prior  to  die  effiective  date  of 
this  rule  would  cause  a  significant  delay 
in  implementation  of  this  change, 
making  it  impossible  to  apply  this  rule  to 
applicationB  to  be  funded  in  the  Fiscal 
Year  1962  funding  cycle.  Accordin^y, 
the  Secretary  has  determined  that  prior 
public  comment  would  be  impracticable 
and  contrary  to  the  public  interest,  and 
that  good  cause  exists  for  omitting  such 
prior  public  comment  and  publisl^ng 
•  this  amendment  as  an  interim  rule. 
However,  interested  persons  are  invited 
to  submit  comments  for  a  eo^lay  period 
following  this  publication. 

A  finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations,  24  CFR  Part  Sa  which 
implement  Section  102(2HC)  of  die 
National  Environmental  Policy  Act  of 
1909.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  tegular  business  hours  in  the 
Office  of  die  Rules  Docket  Qerk  at  die 
above  address. 

Hiis  rule  does  not  constitute  a  "^alor 
rule"  as  that  term  ir^  defined  in  Section 
1(b)  of  the  Executive  Order  12291  on 
Federal  Regulation  issued  on  Februaiy 
17, 1981.  Analysis  of  the  rule  indicates 
that  it  does  not  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  (2)  cause  a  major  increase  in  cost 
or  prices  for  consumers,  individual 
industries,  Federal.  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  have  a  significant  adverse 
effect  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  fweign- 
based  enterprises  in  domestic  or  export 
marketa 

Pursuant  to  5  U.S.C.  005(b)  (the 
Regulatory  Flexibility  Act),  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantitd 
number  of  small  entities. 

This  nile  was  not  listed  in  the 
Department's  Semi-annual  Agenda  of 
Regulations  published  on  August  17, 
1961  (46  FR  41708)  pursuant  to  Executive 
Order  12291  and  die  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  is  14.157, 
Housing  for  the  Elderly  or  Handicapped 
(202). 

Information  collection  requirements 
contained  in  this  regulation  (Sections 
885.425  (c)(1),  (c)(3).  and  (d)  have  been 
approved  by  the  Office  of  Management 


and  Budget  under  die  provisions  of  die 
Paperworic  Reduction  Act  of  1980  (Pub. 
L  96-511]  and  have  been  assigned  OMB 
control  number  2502-0044). 

list  of  Subjects  in  24  CFR  Put  IBS 

Aged.  Grant  programs — bousing  and 
community  devielopment.  Handicapped. 
Loan  programs — housing  and 
community  development.  Low  nn/| 
moderate  income  housing. 

PART  885-IjOANS  FOR  HOUSING 
FOR  THE  ELDERLY  OR  HANDICAPPED 

Accordingly,  Part  885  is  amended  as 
follows: 

1.  By  revising  {  885.410  (b).  (c),  and  (j) 
to  read  as  follows^ 


S8tS.410   Amowitandtanmof 


(b)  For  such  part  of  die  property  or 
project  attributable  to  dwelling  use 
(excluding  exterior  land  improvement  as 
defined  by  the  Assistant  Secretary)  the 
maximum  loan  amount,  depending  on 
the  number  of  bedrooms  shall  be: 

(1)  $21,563  per  family  unit  witlveut  a 
bedroom, 

(2)  $24,662  per  family  unit  with  one 
bedroom. 

(3)  $29,984  per  family  unit  with  two 
bedrooms, 

(4)  $38,379  per  family  unit  widi  duee 
bedrooms,  restricted  to  nonelderly 
handicapped  families, 

(5)  $4Z756  per  family  unit  with  four  or 
more  bedrooms,  restricted  to  noneldetiy 
handicapped  fomilies. 

(c)  In  Older  to  compensate  for  the 
higher  costs  incident  to  construction  of 
elevator  tjrpe  structures  of  sound 
standards  of  construction  and  design, 
the  field  office  may  increase  the  dollar 
limitations  per  fcunily  unit  as  provided 
in  paragraph  (b)  of  this  section,  not  to 
exceed: 

(1)  $22,692  per  fomily  unit  without  a 
bedroom, 

(2)  $26,012  per  family  unit  with  one 
bedroom, 

(3)  $31,631  per  family  unit  with  two 
bedrooms, 

(4]  $40,919  per  family  unit  with  three 
bedrooms,  restricted  to  nonelderly 
handicapped  families, 

(5)  $44,917  per  family  unit  with  four  or 
more  bedrooms,  restricted  to  nonelderiy 
handicapped  families. 
•        •        •        •        • 

(j)  In  order  to  assure  HUD  of  the 
Borrower's  odntinued  commitment  to  the 
development  management,  and 
operation  of  the  project,  a  minimum 
capital  investment  is  required  of  Section 
202  Borrowers  of  one  percent  (1.0%)  of 


the  mortgage  amount  committed  to  be 
disbursed,  not  to  exceed  the  amount  of 
$25,000.  Section  108(b)  loans  made 
pursuant  to  Section  106  of  the  Housiiv 
Act  of  1968  may  not  be  utilized  to  meet 
the  minimum  capital  investment 
reqtiirement  Such  minimum  capital 
investment  shall  be  placed  in  escrow  at 
the  initial  closing  of  the  Section  202  loan 
and  shall  be  held  by  HUD  or  other 
escrow  agent  acceptaUe  to  the  field 
office  for  not  less  than  a  three-year 
period  from  the  tlie  date  of  initial 
occupancy  and  may  be  used  for 
operating  expenses  or  deficits  as  may  be 
directed  by  die  field  office.  Any 
unexpended  balance  remaining  in  die 
minimum  capital  investment  account  at 
the  end  of  the  escrow  period  shall  be 
returned  to  the  Borrower. 


2.  By  revising  1 88S.415(m)  to  read  •• 
follows: 


sass.415 


pnornivnai 


(m)  Construction  or  Substantial 
Rehabilitation  Contract  between  the 
Borrower  and  the  General  Contractor 
which  shall  be: 

(1)  In  the  case  of  projects  which  have 
construction  contracts  amounting  to 
$100,000  or  less,  a  cost  plus  contract 
with  an  upset  price  and  may  provide  for 
an  incentive  payment  to  the  Contractor 
for  an  early  completion: 

(2)  In  the  case  of  all  other  projects,  the 
contract  shall  be  at  a  fixed  price  based 
on  competitive  bidding  open  to  aU 
general  contractors  who  furnish  a  Bid 
Bond  guaranteeing  their  bid  and  their 
ability  to  furnish  a  Payment- 
Performance  Bond.  Competitive  bids 
shall  be  opened  publicly  in  the  presence 
of  the  Regional  Administrator  or  his 
designee,  and  may  follow  procedures  of 
any  federal  agency  and  may  provide  for 
an  incentive  payment  to  the  Contractor 
for  an  early  completion. 

3.  In  S  885.425,  paragraphs  (cKl)  and 
(c)(3)  are  revised,  and  paragraphs  (d), 
(e),  and  (f)  are  added  to  read  as  foUowK 

S88&42S    OiMipMtonofooiMlnicllonor 
sutMtantial  reluMmatton,  execution  of  HAP 
contract,  and  ooet  cerlHIcatton  and 
approvals  toy  HUD. 


(c)(1)  A  Borrower's/Mortgagor's 
Certificate  of  Actual  Cost,  showing  the 
actual  cost  to  the  mortgagor  of  the 
construction  contract,  ardiitectural. 
legaL  organizational,  offsite  costs,  and 
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all  other  items  of  eligible  expense.  The 
certificate  shall  not  include  as  actual 
cost  any  kickbacks,  rebates,  trade 
discounts,  or  other  similar  payments  to 
the  mortgagor  or  to  any  of  its  officers, 
directors,  or  members.  (Approved  by  the 
Office  of  Management  and  Budget  under 
0MB  control  number  2502-0044). 
•        •        •        •        • 

(3)  In  the  case  of  projects  not 
subject  to  competitive  bidding,  a 
certification  of  the  general  contractor 
(and  such  subcontractor,  material 
suppliers,  and  equipment  lessors,  as  the 
Assistant  Secretary  or  field  ofRce  may 
require],  on  a  form  prescribed  by  the 
Assistant  Secretary,  as  to  all  actual 
costs  paid  for  labor,  materials,  and 
subcontract  work  under  the  general 
contract  exclusive  of  the  builder's  fee 
and  kickbacks,  rebates,  trade  discounts, 
or  other  similar  payments  to  the  general 
contractor,  the  mortgagor,  or  any  of  its 
officers,  directors,  stockholders, 
partners,  or  members.  (Approved  by  the 
Office  of  Management  and  Budget  under 
0MB  control  number  2502-0044). 

(d)  In  lieu  of  the  requirements  as  set 
forth  in  paragraph  (cj  of  this  section  a 
simplified  form  of  x:ost  certification  must 
be  completed  and  submitted  by  the 
Borrower  for  small  sized  projects  with 
mortgages  of  $500,000  or  less.  A 
certification  by  a  Certified  Public 
Accountant  or  an  Independent  Public 
Accountant  shall  accompany  the 
submisson.  (Approved  by  the  Office  of 
Management  and  Budget  under  OMB 
control  number  2502-0044). 

(e)  If  the  Borrower's  certified  costs 
provided  in  accordance  with  paragraph 
(c)  or  (d)  of  this  section  and  as  approved 
by  HUD  are  less  than  the  loan  fmiount 
established  pursuant  to  §  885.405,  the 
contract  rents  will  be  reduced 
accordingly. 

(f)  If  the  contract  rents  are  reduced 
pursuant  to  paragraph  (e)  of  this  section, 
the  maximum  annual  HAP  Contract 
commitment  will  be  reduced.  If  contract 
rents  are  reduced  based  on  cost 
certification  after  HAP  Contract 
execution,  any  overpayment  after  the 
effective  date  of  the  Contract  will  be 
recovered  from  the  Borrower  by  HUD. 

(Sec.  202.  Housing  Act  of  1959  (12  U.S.C. 
1701q];  sec.  7(d],  Department  of  Housing  and 
Urban  Development  Act  (42  U.S.C  353S(d]} 

Dated:  April  10, 1982. 
Philip  Abrami, 

General  Deputy  Aaaistant  Secretary  for 
Housing— Deputy  Federal  Housing 
Commissioner. 

[FR  Doc  a2-12«es  Filed  »-10-«Z;  aE4S  *m) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  df  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  925 

Removal  of  Certain  Conditions  of 
Approval  of  the  Missouri  Permanent 
Program  Under  ttie  Surface  Mining 
Control  and  Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior. 

action;  Final  rule. 

summary:  This  document  amends  30 
CFR  Part  925  by  removing  certain 
conditions  of  approval  of  the  Missouri 
permanent  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Missouri  has  submitted 
provisions  to  die  Office  of  Surface 
Mining  (OSM)  which  satisfy  some  of  the 
conditions  of  the  Secretary's  approval  of 
November  21. 1980  (45  FR  77017-77028). 

EFFECTIVE  DATE:  May  11. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

RichardiUeke.  Director.  Missouri  State 
Office.  Office  of  Surface  Mining,  Scarritt 
Building.  818  Grand  Avenue.  Kansas 
City.  Missouri  64106,  Telephone:  (816) 
374-5527. 

SUPPLEMENTARY  INFORMATION: 

Background  on  the  Missouri  Program 
Submission 

On  February  1, 1980,  OSM  received  a 
proposed  regulatory  program  from  the 
State  of  Missouri.  'The  program  was 
submitted  by  the  Missouri  Land 
Reclamation  Commission,  the  agency 
that  administers  the  Missouri  permanent 
program.  Following  a  review  of  that 
proposed  program  as  ouUined  in  30  CFR 
Part  732.  the  Secretary  approved  the    . 
program  subject  to  the  correction  of 
various  minor  deficiencies.  The 
approval  was  effective  upon  publication 
in  the  November  21. 1980  Federal 
Register  (45  FR  77017-77028). 

Information  pertinent  to  the  general 
background,  revisions,  modifications 
and  amendments  to  the  proposed 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments  and 
explanation  of  the  conditions  of 
approval  of  the  Missouri  program  can  be 
found  in  the  November  21. 1980  Federal 
Register  (45  FR  77017-77028).      . 

Background  on  the  Secretary's 
Conditional  Approval 

The  Secretary  of  the  Interior 
determined  that  the  Missouri  program 
met  all  criteria  for  approval  pursuant  to 
Section  503  of  SMCRA  and  30  CFR  Part 


732  except  for  23  minor  deficiencies. 
These  deficiencies  are  as  follows: 

(a)  The  Missouri  program  did  not 
provide  21  program  provisions: 

(1)  Absence  of  regulatory  provisions 
consistent  with  30  CFR  Part  843.  relating 
to:  enforcement  of  cessation  orders 
(Section  843.11);  enforcement  of  notices 
of  violation  (Section  843.12);  suspension 
or  revocation  of  permits  (Section  843.13); 
service  of  notices  of  violation  and 
cessation  orders  (Section  843.14);  formal 
review  of  citations  (Section  843.16); 
inability  to  comply  (Section  843.18);  and 
injunctive  relief  (Section  843.1^). 

(2)  Absence  of  regulations  providing 
for  citizen  suits  consistent  with  30  CFR 
700.13. 

(3)  Absence  of  regulatory  provisions 
providing  for  recovery  of  costs  and 
expenses,  including  attorneys'  fees, 
consistent  widi  43  CFR  4.1290-4.1296. 

(4)  Absence  of  regulatory  provisions 
providing  for  procedures  for  petitioning 
the  Director  of  the  Land  Reclamation 
Commission  to  initiate  rulemaking 
consistent  witii  30  CFR  700.12. 

(5)  Absence  of  permitting 
requirements  and  performance 
standards  for  concurrent  surface  and 
underground  mining  operations 
consistent  with  30  CFR  785.18  and  30 
CFR  Part  818. 

(6)  Absence  of  permitting 
requirements  and  performance 
standards  for  in  situ  processing 
activities  consistent  with  30  CFR  785.22 
and  30  CFR  Part  828. 

(7)  Inconsistency  between  the 
Missouri  regulations  and  30  CFR 
816.65(a)(2)(ii)  in  that  the  Missouri 
regulations  did  not  require  "persons"  to 
be  notified  prior  to  night  blasting. 

(8)  Absence  of  specific  performance 
standards  for  the  revegetation  of 
commercial  forest  land  consistent  with 
30  CFR  816.117(b)(4). 

(9)  Absence  of  requirements  that  the 
Land  Reclamation  Commission  notify 
the  public  upon  receipt  of  a  lands 
unsuitable  petition  consistent  with  30 
CFR  764.15(bj(2). 

(10)  Absence  of  a  provision  requiring 
that  all  persons  engaged  in  surface  coal 
mining  and  reclamation  operations 
comply  with  the  terms  and  conditions  of 
their  permits  and  the  State's  permanent 
regulatory  program  consistent  with  30 
CFR  771.19. 

(11)  Absence  of  a  provision  requiring 
a  description  in  an  operations  and 
reclamation  plan  of  how  toxic  material 
will  be  disposed  of  consistent  with  30 
CFR  780.18(b)(7). 

(12)  Absence  of  a  provision  granting 
the  right  of  entry  to  mine  sites  to 
authorized  representatives  of  the 
Secretary  of  the  Interior  for  inspection 
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and  enforcement  purposes  consistent 
with  30  CFR  786.27(b). 

(13)  Absence  of  specific  parameters  to 
determine  what  changes  constitute 
significant  departures  from  the  method 
of  conduct  of  mining  or  reclamation 
operations  contemplated  by  the  original 
permit  consistent  with  30  CFR 
788.12(a)(1). 

(14)  Inconsistency  between  the 
Missouri  regulations  and  30  CFR 
807.11(g)  in  that  the  Missouri  regulations 
did  not  expressly  state  that  a  permittee 
or  any  affected  person  may  request  a 
hearing  on  bond  release  decisions. 

(15)  Absence  of  a  procedure  for  bond 
forfeiture  where  the  permittee  fails  to 
comply  with  a  compliance  schedule 
consistent  with  30  CFR  808.13(a)(4). 

(16)  Absence  of  the  phrase  "persons 
required  to  hold  a  permit"  in  the 
definition  of  permittee  consistent  with 
30  CFR  701.5. 

(17)  Inconsistency  between  Missouri's 
definition  of  "surface  coal  mining 
operations"  and  the  definition  in  the 
Federal  rules  at  30  CFR  701.5. 

(18)  Absence  of  a  definition  of 
"underground  development  waste"  in 
the  Missouri  regulations  consistent  with 
the  definition  found  at  30  CFR  701.5. 

(19)  Absence  of  a  provision  requiring 
the  Land  Reclamation  Commission  to 
notify  an  operator  of  a  penalty 
assessment  within  thirty  days  as 
required  by  30  CFR  845.17(b). 

(20)  Inclusion  in  the  Missouri 
regulations  of  a  broad  variance  for 
restoration  of  stream  channels  and 
construction  of  permanent  diversions 
after  temporary  diversions  were 
constructed.  This  variance  is  not 
allowed  under  SMCRA  and  30  CFR 
816.44(d). 

(21)  Inclusion  in  the  Missouri 
regulations  of  an  exception  from 
revegetation  requirements  for  long  term 
intensive  agricultural  land  uses.  This 
exception  is  inconsistent  with  30  CFR 
805.13(d)  as  suspended  by  court  order. 

(b)  The  Missouri  program  did  not 
contain  provisions  relating  to  permitting 
requirements  and  performance 
standards  for  underground  mining 
operations  consistent  with  30  CFR  Parts 
782.  783.  784  and  817. 

(c)  The  Missouri  program  did  not 
contain  provisions  for  protection  of 
Missouri  Land  Reclamation  Commission 
employees  performing  their  duties  as 
stringent  as  those  in  section  704  of 
SMCRA. 

In  accepting  the  Secretary's 
conditional  approval,  Missouri  agreed  to 
correct  deficiencies  (a)  and  (b)  by  April 
1. 1981,  and  deficiency  (c)  by  October  1, 
1981. 


Submission  of  Revisions 

To  correct  deficiency  (a)  above, 
Missouri  submitted  fully  enacted  rules 
dated  December  3, 1980.  The  provisions 
submitted  to  correct  deficiency  (a)  were 
published  in  the  Missouri  Register, 
August  1. 1980  (5  MO  Reg  859-862)  and 
September  2. 1980  (5  MO  Reg  1149-1150): 
also  see  administrative  record  document 
number  MO-223. 

Missouri  submitted  enacted  rules 
dated  March  12. 1981,  to  correct 
deficiency  (b)  above.  These  rules  were 
pubUshed  in  the  Missouri  Register. 
December  1. 1980  (5  MO  Reg  1432-1436). 
Also  see  administrative  record 
document  number  MO-230.  To  correct 
deficiency  (c).  Missouri  submitted  an 
opinion  from  the  State  Attorney 
GeneraL  See  administrative  record 
document  number  MO-213. 

OSM  published  a  notice  in  the  Federal 
Register  on  August  25. 1981.  announcing 
receipt  of  these  provisions  and  inviting 
public  comment  on  whether  the 
proposed  program  amendments 
corrected  the  deficiencies  (46  FR  42875- 
42876).  The  public  comment  period 
ended  September  25. 1981.  A  public 
hearing  scheduled  for  September  22, 
1981,  was  not  held  because  no  one 
expressed  a  desire  to  present  testimony. 

On  December  3, 198a  and  March  12, 
1981.  when  the  State  submitted  the 
amendments  to  satisfy  the  conditions  of 
the  Secretary's  approval  it  also 
submitted  other  regulatory  amendments. 
TTiese  amendments  are  not  being 
considered  in  this  Federal  Regbter 
notice  and  will  be  the  subject  of  a  future 
Fednal  Regbter  notice  pursuant  to  30 
CFR  732.17. 

Secretary's  Findings 

The  Secretary  finds  the  amendments 
submitted  by  Missouri  dated  December 
3. 1980.  and  March  12. 1981.  correct  the 
deficiencies  in  the  Missouri  program  as 
follows: 

(a)(1)  Missouri  regulations  10  CSR  40- 
8.030  (6),  (7),  (8),  (9).  (10).  (11).  (12)  and 
(13)  incorporate  enforcement  provisions 
consistent  with  30  CFR  843.11,  843.12, 
843.13. 843.14,  843.16,  843.18  and  843.19 
with  one  exception. 

Missouri  rule  10  CSR  4O-8.030(13)(A) 
makes  injunction  actions  dependent  on 
the  prerequisite  of  a  "final  order  or 
decision."  It  appears  to  preclude 
injunctive  relief  against  operators  who 
might  ignore  cessation  orders  or 
remedial  orders  in  notices  of  violation 
during  the  time  of  an  appeal  to  the  Land 
Reclamation  Commission.  The  rule  is 
consistent  v^th  the  Missouri  statute 
(RSMo.  444-885.5(1).  which  has  the  same 
language,  but  is  inconsistent  with  30 
CFR  843.19  and  section  521(c)(A)  of 


SMCRA.  which  provide  for  injunctive 
relief  for  violation  of  any  order  or 
decision. 

Because  Missouri  submitted  material 
to  satisfy  this  condition  which  the  State, 
in  good  faith.  beUeved  to  be  adequate  to 
satisfy  this  deficiency,  the  Secretary  has 
decided  to  extend  the  date  by  which 
Missouri  must  submit  new  material  to 
satisfy  the  last  element  of  this  condition. 
OSM  has  discussed  this  matter  with  the 
State,  including  the  State  administrative 
procedures  involved  in  rulemaking.  In 
order  to  allow  Missouri  adequate  time  to 
draft  and  promulgate  suitable 
regulations,  the  Secretary  hereby 
extends  the  date  by  which  Missouri 
must  satisfy  the  last  element  of 
condition  (a)(1)  to  October  15, 1982. 

Although  Missouri  submitted 
provisions  satisfying  condition  (a)(1), 
with  the  one  exception  noted  above. 
OSM  has  identified  a  number  of  minor 
errors  in  the  cross-references  used 
tiiroughout  10  CSR  4O-a.030(6)-{13). 
While  these  errors  do  not  affect  the 
substance  of  the  regulations,  they  could 
be  misleading,  and  OSM  has  notified 
Missouri  by  letter  dated  April  7, 1982, 
that  the  State  should  correct  these 
errors. 

(2)  Missouri  regulation  10  CSR  40- 
8.030(5)  incorporates  provisions  dealing 
writh  citizen  suits  consistent  with  30  CFR 
700.13. 

(3)  Missouri  regulations  10  CSH  40- 
8.030(14)-(17)  incorporate  provisions 
providing  for  recovery  of  costs  and 
expenses  including  attorneys'  fees 
consistent  with  43  CFR  4.1290-4.1296. 

(4)  Missouri  regulation  10  CSR  40- 
8.070(5)  incorporates  provisions 
providing  for  procedures  for  petitioning 
the  Director  of  the  Land  Reclamation 
Commission  to  initiate  rulemaking 
consistent  with  30  CFR  700.12. 

(5)  Missouri  regulations  10  CSR  40- 
4.060  (1)  tiirough  (4)  and  10  CSR  40- 
6.060(7)  incorporate  provisions  for 
permitting  requirements  and 
performance  standards  for  concurrent 
surface  and  underground  mining 
operations  consistent  with  30  CFR  785.18 
and  30  CFR  Part  818. 

(6)  Missouri  regulation  10  CSR  40-   ' 
6.060(8)  incorporates  provisions  for  in 
situ  permitting  requirements  and 
Missouri  regulation  10  CSR  40-4.070 
incorporates  provisions  for  in  situ 
performance  standards  consistent  widi 
30  CFR  785.22  and  30  CFR  Part  82a 

(7)  Missouri  regulation  10  CSR  40- 
3.050(4)  incorporates  requirements  for 
notification  of  persons  prior  to  night 
blasting  consistent  with  30  CFR 
816.e5(a)(2)(U). 

(8)  Missouri  regulation  10  C^  40- 
3.120(7)(B)4  incorporates  revegetation 
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requixeoBcnls  for  coaanercial  Sorest  bad 
consistent  with  3D  CFR  81flLll7fbM4l- 

(9)  Missouri  regulation  10  CSR  *0- 
5.020(S)GB>^  as  SBoended,  ioGorporates 
the  cequiremenl  for  pitfalic  notice  of 
receipt  of  a  lands  unsuitable  for  mining 
petition  camMStent  witk  the 
requiresKBts  o£  30  CFR  7MJa(bXZ}- 

(10)  Missouri  rule  10  CSR  40- 
e.010(lKC).  as  amenrded,  tacorporates 
the  leqairement  that  pecsoos  engaged  in 
surface  coal  mining  and  redaiaatiaa 
operations  must  comply  with  the  tenoa 
and  cooditiaQS  of  theic  pcnnit  and  die 
State  regulatory  pra^am  conaiwlrnt  with 
30  CFR  771J9. 

(11)  Missouri  lofe  10  CSR  40- 
6.0SO(8](B]7  iocorpocatcs  the 
requirement  in  an  opexatkm  and 
reclamation  plan  for  a  description  of 
how  toxic  material  wiB  be  dfapowpd  of 
consistent  with  30  CFR  TVLtBOijPV 

(12)  Missouri  rule  10  CSR  40- 
6.070(12]tB)  incorporates  provisions 
granting  the  right  of  entry  to  nune  sites 
to  authorized  representatives  of  the 
Secretary  consistent  with  30  CFR 

788.Zt^i 

(13]  iCssoari  tdfe  Ifl  CSR  40- 
6.090(4](A)  incorporates  proviaioBS  that 
define  what  changes  constitute 
significant  departures  from  a  mining 
permit  oonsrstent  with  the  ntpanmeni 
of30CFR7W.12(a)(l>. 

(14)  Missouri  nil*  10  CSR  40- 
7.030(1)(F),  as  amended,  incorporates 
provisiorw  to  darify  whether  a  permittee 
or  any  affected  person  may  reqiest  a 
hearing  on  bcmd  release  dcaatoaa 
consistent  wfth  dte  rcqwenents  cf  30 
CFR  807.11(tJ. 

(15)  Miaaoim  nife  10  CSK  4&- 
7.040(2)(Ap:  ■•  "■*"«*■«*.  BKOBporaies 
proviaima  to  paowtde  lor  a  prcM^dne  ior 
bond  forieitare  when  a  permittee  fiafls  to 
comply  with  •  CBrajitencp  achndale 
consistent  with  the  lequBemeists  of  30 

CFR  80e.l3{«)|4)- 

(16)  Missouri  rule  10  CSR  40- 
8.010(l)(A)«0l  as  amended 
a  definition  of  "jieiaMttee'* 
with  the  definitiaa  at  30  cm  TOLSl 

(17)  MiasiMiralelOCSa40- 
8.010(l)(A)Br.  as  aaeade 
a  definition  of  "surface  coak 
operatiooa'*  ooDsiateBk  wiA  ^e 
definitioB  at  30  CFR  TOLS. 

Althou^  the  defiutioB  adopted  bf 
Missouri  aatiafies  conditiaBS  (aMlTV 
OSM  has  identified  an  incoarect  craaa 
reference  used  ta  10  CSR  40- 
8.010(A)(V).  Tkia  awMr  craas  iterance 
error  does  not  aflect  the  wihstaiTrr  of 
the  definitioiw  b*^  coi^  be  csafasiB^ 
and  OSM  has  notified  Miasouri  by  letter 
dated  Aprd  7. 1962.  that  the  Slate  shoold 
correct  this  error. 

(18)  >4i— saai  rale  10  CSR  40- 
8.010(1)(A)»  iMoapoiatea  a  iiMniilwa  of 


"underground  developraeitt  waste"  ^^ 
consistent  with  the  definition  at  30  CFR 
701.5. 

(13)  Ikfesonri  nie  10  CSR  4O-8.040C1  J> 
as  amended,  ineniporates  a  provisioa 
requiring  the  L^nd  Reciaaiatian 
Commission  to  notify  an  operator  of  a 
penalty  assessraent  within  thirty  da]rs  of 

issuance  of  a  notice  of  violatioo  or 

cessation  order  consistent  wfA  30  CFR 
845.17(b). 

(20)  Missonri  role  M  CSR  4O-5.OI0{4). 
as  amended,  leuioves  the  broad 
variance  for  restoration  of  stream 
channefa.  and  is  >.wiwtrTit  with  tfie 
reqnirements  of  30  CFR  M6.44(dJ. 

(21)  Missoni  rale  M  CSR  40-7.010(7^ 
as  amended,  dalafca  snbsection  (D) 
providm;  an  exception  to  the 
revegetation  reqarirenents  for  a  hmy 
term,  inteaaive  agiJuiHamt  tand  ase  and 
is  now  consistent  wi&  the  Eeqinremerts 
of3OCFR805il3(d)l 

n>)  Afisaoori  rcc»latioBS  10  CSR  40- 
3.310  and  10  CFK  40-&O10-4O-&120 
incorporate  piuiiaioin  far  peifarmaDce 
standards  and  panaittiDg  reqoirements 
for  Dndergnamd  ariiihig  constetent  with 
30  CFR  782;  783. 7M  and  817. 
•  (c)  Rather  Ann  satanil  aBMateenta  to 
the  State  pnipaaa  inwhiag  ior 
protection  of  Land  R«  c  la— tinn 
Commisaioa  employees.  Iifiaaouri 
submitted  am  opiaiaB  fronx  dte  State 
Attorney  Gaaent  dated  Ock>bex  27, 
1980.  wfaadi  coMciwiaa  ttat  alRody- 
approved  ptonriaiona  of  the  Slate 
program  and  other  Stale  htw  when 
taken  toge4»r  provide  prolectintt  at 
least  as  stnagant  as  Section  7M  of  Ae 
Act  The  ofunott  atates  that  Section 
567.0SO  RSMo  1978^  is  nrtanSy  identical 
to  Section  704  of  the  Act.  Section  SB7J3S0 
states: 

1.  A  person  commits  fee  crime  of 
obstractiag  gumnnaent  opeiationa  if  he 
purpose^  obstracta,  impaifs,  himhfis  or 
penrerts  the  perfarmance  of  s 
govemBental  function  by  the  use  ae 
threat  of  violence,  force,  or  other 
physical  JnlBlennce  at  obalMJe. 

The  Q^  (fiSerence  between  thfa 
section  aiiid  sectiron  704  is  tdte  penalty 
provision.  Sccfinn  704  provides  for  a  fioe 
of  not  more  than  SS4)00  or  imprisonniait 
for  not  more  than  one  year  or  both, 
whereaa  1 587i)30  provides  a  fine  of  op 
to  $S0O  or  six  r»i^**««  irapaisonment  or 
both  for  iwlTidaak  and  a  fine  for 
corporations  of  ap  to  S^jQOO  or  any 
higher  aBoant not  eTwreding dooUe  the 
amount  (rf  tha  coqnration'a  gpin  from 

Misaoari  alao  raqaiica.  iiaiiaant  to  10 
CSR  4a-ei0a(12l  and  1 82012(17)  RSMo 
(Supp  tBVt,  Ami  the  loDowing  language 
be  includMl  in  aD  peiuiiCa: 

*  *  'WedMaveeaotto 

impede  sr  I 


Reclaautkia  C— ~'"'^"  tha  Staff  Dinctoe 
or  their  authorized  repnaentatives  in  tha 
performance  of  their  duties  pursuant  to  the 
Lalid  Redamation  Law  and  regulations. 
(SecUoa  444.B20.2;i7)  and  i  MAM5J2.  and  A 
RSMo  (Supp  19781]. 


Sections  865^2  and  886^4  RSMo  (Sappi 

1979]  also  state: 

"*  *  *  2.  Authorized  representatfres  of  the 
commission,  wt&twt  aJaanna  notice  and 
upon  presentaticn  of  apprafoalr  crcdtatials 
(1)  ifaaH  have  Ac  diht  of  aany  to^  apan  or 
throoih  aaiy  aaffaca  Gsa)  niaiat  nai 

which  any  iwjada  iii|Hiid  ta  ha  iMiiitiianii 
under  subsecttoa  \  at*  Incatiifc  and  CQ  lamg. 
at  reaaonabls  tines,  sod  wWhnal  dalaj.  have 
access  to  and  copy  any  taooc^  and  uapect 
any  mooitaciiig  e<|kupncnt  ca  aifrthad  of 
operation.*  *  * 

"4.  No  person  ahaB  lafuaa  tntiy  or  accaaa 
requested  for  pwpaaas  of  aiapaeliun,  to  aay 
member  of  the  coiiriniMion  or  aadkoited 
representative  who  presents  apprapnatr 
credcntiakt  Bor  ebalmct  or  haa^cr  any  sach 
person  in  cairyiiv  oat  tha  JMgirftnn  *  '  *" 

The  penalties  lor  violation  of  any  of 
these  provisions  are  contained  in 
§  S  870.1  and  tms.  RSkn  (Sopp.  197^. 
Section  870L1  pRrndes;  'Aaiy  pandttee 
who  violates  aoy  paiBit  uwdiliiw  or 
any  provisioD  of  the  redanation  plan  or 
who  violates  any  piuaisaana  of  this  liaw 

or  rules  and  regalationa,  aay  be 
assessed  a  civfl  penally  by  Ae 

commission.*  *  *  Sach  penalty  ah^ 
not  exceed  $5,000  for  en^  violation." 
Section  870l5  psowidea;  "Any  person 
who  wiUfhDy  and  knowringiy  violates  a 
condition  of  a  ponit  or  Ub  or  refuses 
to  con^piy  with  aaqr  order  iaaaed  under 
Section  444.885  or  444900  *  *  *  shalt, 
upon  conviction,  be  pamahed  by  a  fine 
of  not  more  than  StOjOaO*  or  by 
imprisormient  for  not  more  than  ooa 
year  or  both." 

The  Secretary  haa  conchxied.  based 
upon  the  Attorney  GeneraTs  opinion 
and  analysis  of  these  proviaaona,  that 
the  Missoori  pro-am  provides  lor 
protection  of  employees  of  die  Land 
Reclamation  Coauniaaian  in  accoidaaoe 
vdth  section  704  of  the  Act.  The 
combination  of  poaaihtp  civil  and 
criminal  penalties  available  ander 
Missouri  law  can  resalt  in  penaltim  as 
stringent  as  those  impoaed  by  aectkn 
704. 

Dispositton  of  Puhk  ConHMnfla 

1.  The  EnvimnniBntal  Poncy  hnnaia 
(EPI)  commented  dmt  Misaovi  ntle  10 

CSR  4O-6.090(4)(A)  sUll  does  not  qiecify 
the  parameter*  diat  will  be  osed  to 
determine  what  d 
significant  depaitnres  fran  a  i 
pemnt  and  that  die  I 
and  amorphous. 
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The  Missouri  rule  defines  a  significant 
departure  as  "any  change  in  the  permit 
area,  mining  method  or  reclamation 
procedure  vdiich  would,  in  the  opinion 
of  the  Director,  significantly  change  the 
effect  the  mining  operation  would  have 
on  either  those  persons  affected  by  the 
present  operation  or  on  the 
environment" 

Although  the  standard  is  a  judgment 
matter  for  the  Director  of  the  Land 
Reclamation  Commission,  the  Secretary 
is  confident  that  the  judgment  will  be 
exercised  in  good  faith  on  a  case-by- 
case  basis.  The  public  is  adequately 
protected  by  its  power  to  challenge  the 
Director's  decisions  if  they  prove 
arbitrary. 

While  Missouri  mi^t  have  imposed 
more  specific  parameters  than  those  in 
its  rule,  the  Secretary  believes  that  the 
State  has  met  the  requirements  of  30 
CFR  78ai2(a)(l). 

2.  EPt  commented  that  Missouri's 
provisions  for  protection  of  employees 
are  not  as  stringent  as  those  in  section 
704  of  SMC31A.  EPI  asserted  that 
employees  are  only  protected  from 
physical  harassment  on  the  general  level 
in  S  5671)30  RSMo.  (1978)  and.  even 
when  taken  in  conjunction  with  §§  865.2 
and  .4  (Supp.  1979).  870.1  (Supp.  1979) 
and  870.5  RSMo.  (1979).  the  Missouri 
law  is  not  as  stringent  as  section  704  of 
SMCRA. 

TTie  Secretary  disagrees  with  the 
comment  because  the  combination  of 
Missouri  laws  and  r^^ations  provide 
for  penalties  as  stringent  as  section  704 
of  SMCRA  and  for  protection  of  the 
Commission's  employees  in  accordance 
with  section  704.  For  further  discussion, 
see  Finding  (c)  above. 

3.  EPI  commented  that  Missouri  rule 
10  CSR  40-«.030{13)(A)  is  inconsistent 
with  secUon  521(c}(A)  of  SMCRA 
because  it  exclusively  allows  "any  final 
order"  to  be  enforced,  while  section 
521(c)(A)  allows  "any  order  or  decision" 
to  be  enforced.  The  Secretary  agrees 
with  this  comment.  For  further 
discussion  of  this  issue,  see  Finding 
(a)(1)  above. 


Approval  of  Amendments  To  Satisfy 
ConditioD 

Accordingly,  the  first  six  elements  of 
condition  (a)(1),  conditions  (a)(2) 
through  (a)(21).  (b)  and  (c)  are  hereby 
removed.  30  CFR  925.11  is  amended  to 
indicate:  (1)  Approval  of  the  December 
3. 1980,  and  March  12, 1981.  program 
amendments  and  (2)  an  extension  of 
time  by  which  Missouri  must  satisfy  the 
last  element  of  condition  (a)(1).  30  CFR 
925.10,  incorporates  approval  of  the 
corresponding  December  3. 1980,  and 
March  12, 1981,  program  amendments. 


AdiHtintml  flntim^Brtgns 

On  August  28, 1981,  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  from  sections  3. 4, 6 
and  8  of  Executive  Order  12291  for  all 
actions  to  approve  or  conditionally 
approve  State  regulatory  programs, 
actions  or  amendments,  "nierefore.  these 
program  and  extension  amendments  are 
exempt  from  the  requirement  of  a 
Regulatory  Impact  Analysis  and 
regulatory  review  by  OMB. 

Pursuant  to  section  702(d)  of  SMCRA. 
30  U.S.C  1292(d).  this  rule  is  not  a  major 
Federal  action.  It  is  hereby  designated 
as  a  categorical  exclusion  from  the 
NEPA  process.  Therefore,  this  rule  is 
exempt  trom  the  requirements  of  an 
Environmental  Assessment.  EIS  or 
FONSI. 

Pursuant  to  the  Regulatory  Flexibihty 
Act,  Pub.  L.  96-354, 1  have  certified  that 
this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

On  November  13, 1981,  tiie 
Administrator  of  the  En^ronmental 
Protection  Agency  transmitted  her 
written  concurrence  on  those  aspects  of 
the  amendments  approved  in  this 
document  relating  to  air  or  water  quality 
standards  under  the  authority  of  the 
Clean  Water  Act  as  amended  (33  U.S.C 
1151  et  seq.],  and  the  Clean  Air  Act  as 
amended  (42  U.S.C  1857  et  seq.]. 

list  of  Subjects  in  30  CFR  Part  925 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  Undergrotmd 
mining 

For  the  reasons  stated  in  the  preamble 
above.  Part  925  of  Tide  30.  Chapter  VII. 
is  amended  as  set  forth  herein. 

Dated  May  4, 1982. 
Daniel  N.  Miller,  Jr.. 
Assistant  Secretary.  Energy  and  Minerals. 

PART  925— MISSOURI 

1.  Section  925.10  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§925.10    Stats  program  approvaL 

(a)  The  Missouri  State  program 
submitted  on  February  1, 198a  as 
amended  and  clarified  on  May  14, 1980. 
and  as  further  amended  December  3, 
1980,  and  March  12. 1981.  is  approved 
effective  May  11. 1982.  Copies  of  the 
approved  program,  as  amended,  are 
available  for  review  at 
Missouri  Land  Reclamation 
Commission,  1028-D  N£.  Drive, 
Jefferson  City.  Missouri  65101. 
Telephone:  (314)  751-3241 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Scarritt  Building, 


5th  Floor.  818  Grand  Avenue.  Kansas 
City.  Missouri  64106,  Telephone:  (816) 
374-3920 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  1100  "L"  Street 
N.W..  Room  5315.  Washington.  D.C 
2024a  Telephone:  (202)  343-7896 

•        •        •        •        • 

2.  Section  925.11  is  revised  to  read  as 
follows: 

i»2S.11    CondMonsofStaisprogrMi 
■pprovia. 

The  approval  of  the  State  program  is 
subject  to  the  following  conditions: 

(a)  The  approval  foimd  in  30  CFR 
925.10  will  terminate  on  October  15. 
1982,  unless  Missouri  submits  to  the 
Secretary  by  diat  date  copies  of  program 
provisions  that  are  the  same  or  similar 
to  those  found  in: 

(1)  30  CFR  Part  843,  relating  to 
injuctive  relief  (Section  843.19).  and 
providing  such  relief  for  violation  of  any 
order  or  decision  in  accordance  with 
section  521(c)(A)  of  SMCRA. 

(FR  Doa  at-UTK  PIM  (-Ifr-tt  MS  am] 
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Approval  Of  Pennanent  Program 
Amendment  From  the  Stale  of  Weat 
Virginie  Under  the  Surface  MMng 
Control  and  Reclamation  Act  of  1977 


r:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior. 
action:  Final  rule. 

suMMAinr:  On  October  2a  1981.  die 
State  of  West  Virginia  submitted  revised 
Coal  Refuse  Disposal  Regulations  to  the 
Office  of  Surface  Mining  (OSM)  as  a 
program  amendment  to  the  State's 
permanent  regulatory  program 
(hereinafter  referred  to  as  the  West 
Virginia  Program)  under  the  provisions 
of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA). 

After  considering  all  written 
comments  received  during  the  comment 
period  and  conducting  a  thorough 
review  of  the  program  amendment  the 
Director  has  determined  that  the 
amendment  meets  the  requirements  of 
SMCRA  and  the  Federal  permanent 
program  regulations  except  for  minor 
deficiencies  discussed  below. 
Accordingly,  the  Director  has 
conditionally  approved  the  West 
Virginia  amendment 

As  a  result  of  this  approval,  30  CFR 
Part  948  has  been  amended  to  delete  the 
previously  included  coal  refuse 
regulations  and  to  include  the  amended 
regulations. 
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EFFECTIVE  DATE:  Thi»  approval  is 
effective  Nfay  tt  1S82.  The  ^tpcoval 

will  teraiinate  as  specified  in  the  nviaed 
30  CFR  948.11  mieaa  tbe  deficuodes 
identified  bektw  have  been  corrected  in 
accordance  with,  tke  dates  specified  st 
30  CFR  94a.n  u  amended 
ADDRESSES:  Copies  of  the  West  Vliginia 
program  and  the  administrative  record 
on  5ie  West  Vfrgfnfa  program,  fndudtxtg 
the  letter  from  the  West  Virginia 
Department  of  Nataotal  BcHWiGea  (DKR} 
agreeing  to  correct  the  deficiencies 
which  resulted  in  the  r^>p<^'*i"n*t 
approval,  ore  avaHahle  fior  pobfic 
inspection  and  copying  during  busswsa 
hours  at' 

West  >fiEgmis  State  Offica.  OiBt*  of 
Swrtn^y  Vliaiag  Rgrfawmtion  and 
Eo&rcement.  60a  Monis  Street. 
Charleston.  West  Vir^nin  25301. 
Telephone:  (3041 347-715a 
West  Virginia.  Departmeut  of  Natoxai 
Resources,  Room  S3tk  1800 
Washington  Street.  East  Chaileston, 
West  Virginia  Z530S.  Telephaae:  [304] 
348-«160 
Office  of  Surface  Kfining  Redomatfon 
and  Enforcement  U.S.  Departmeot  of 
the  Interior.  Room  5315, 1100  L  Street. 
NW.,  Washington.  D.C  20240. 
Telephone:  (202]  343-7890 
FOR  FURTMBK IWOIMIAWOM  CaHfihCR 
David  H.  IfaiMf.  Dinctot.  Wut 
Virginia  State  Office  Offio  of  Suflfoce 
Mining  ReclamAtioB  and  EBfoEeoMal. 
603  Morris  Street  Charleston.  West 
Virginia  25301.  Telephone:  (304)  347- 
7158. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  general  back^ound  or  the 
permanent  program,  tba  general 
backgronad  on  the  State  pngram. 
approval  ptoceaa  and  the  baekgroand  on 
the  West  Virginia  program  md  the 
conditional  approval  can  be  foond  in  the 
Secretary's  initial  decision  on  the 
program  and  in  the  Secretar]r*t 
conditional  approval.  These  documents 
were  published  in  the  October  20, 1980, 
Federal  Registar  (45  FR  60240-60271) 
and  the  January  2U 1981,  Federal 
Register  (46  FR  SBI»-6W8)l 

La  June  19S1. 06M  levieawd  and 
commented  on  psuyused  coal  refiue 
regulations  eabBiitted  far  hifijiiiwil 
review  by  the  State  of  West  Vkgioia 
(Administrative  Record  Nos.  400  k 
401a].  The  proposed  regulations  wen 
promulgated  by  the  State  elective 
October  1, 1981.  and  on  Octafaer  7.  IML 
OSM  received  a  aide  by  side  ana^rsis  of 
the  revised  malalhiisi  from  die  West 
Virginia  Attoney  Cgaamt»  Office 
(Adminiatratfva  Reeatd  No.  410).  Tbe 
State  fonnally  submitted  the  revised 


regulations  as  a  peogram  amendoMBt  oe 
October  29. 1981. 

The  rece^it  of  the  amendment  and  a 
pubHc  comment  period  and  hearing 
were  nninmiiggft  te  (he  December  21. 
1981.  Fadeiy  Bat^star  (46  FR  81887).  like 
notice  provided  that  if  no  person 
expressed  an  Interest  in  partidpatmg  fa 
a  public  hearing  by  January  4, 1982,  the 
hearing  would  be  cancelled.  Since  oo 
interest  was  expressed,  the  notice 
announcing  cancefiaticm  of  the  heatfiog 
was  published  in  Ike  Faderal  Register  on 
January  15. 1982  (47  FR  234IQ, 

DireetertffinrMniP 

The  Directar  feids  ni  accordaBce  witn 
SMCRA  and  »  CFR  792.17  that  tlie 
program  amencfaaent  sabaiitted  by  West 
Virginia  osi  October  28i  1881.  meets  the 
requirements  of  SMCRA  and  the  Federal 
petrnmienl  pragM  leguiatione  except 
for  nirrar  oeficieBctee  nacussed  below. 

The  Deuetaiy's  mmditional  approeat 
of  the  West  ViiniBiM  State  program  on 
January  21, 1981.  contained  two 
conditions  relatis^  to  ito  ooal  lelosa 
regulatkMta.  TWaa  oosMiitkias  kava  not 
been  satisfied  by  te  aif  ndad 
reguiatiaas  ami  hanw  been  indaded  as 
Findings  5  and  6^  below. 

1.  Ameadad  sedkas  DLOSsiMaV 
D.06b.l4f)L  KflAiJ.  BjV  i 
reqaJracoaspBamrswitk 
proviaioaM  af  te  Staters ' 
RegulationsL'*  Siooa  t»  State  is  i 
implementing  the  permanent  program, 
all  references  should  address  ap^u»ble 
requiremento  of  the  permanent 
regulations.  Approval  of  the  amended 
Coal  Refuse  Regulations  is  conditioacd 
en  the  *"'—»' ■»  of  references  to 
appropriate  provisions  of  dte  approved 
permanent  program  regulations. 

2.  Amended  section  D.05d.2.(c] 
requires  approval  of  the  Director  of  the 
DNR  to  divert  siuface  runoff  or  shuxy 
into  an  underground  mine.  Since 
approval  of  the  Mkia  Safety  and  Health 
Administration  (M91A)  is  also  required, 
approval  of  the  snendsd  Coal  Refuse 
Regulations  is  eondttfcined  on  the 
inclusion  of  a  provision  requiring  MSHA 
approval  for  (tiverting  surface  runoff  or 
slurry  into  ondergroiind  mfates. 

3.  Amended  aectkm  IXO^  allows  die 
Director  the  Ike  DNR  to  waive  die 
stability  iinjiitiraaM^iita  if  site  conditifms 
indicate  diat  failure  will  not  occsr. 
While  the  West  Virginia  regulations 
contain  provistoa»  Otat  go  beyond  the 
scope  of  the  Federal  lepdatlais  and 
which  may  be  waived  by  the  regulatory 
authority,  no  lausiateai  is  made  ki  die 
Federal  regataliona  for  a  wah«r  of  &e 
basic  stabdily  raqnirements.  Approval 
of  the  amended  Co^  Refuse  Regskttians 
is  condidmsd  ob  deletiuu  or 
justification  of  the  section  to  indicate 


that  dM  ba^  at^al&ty  i 

which  are  eqaavaknt  to  tkose  in  tka 

Federal  regalatiana  caasHii  be  waived. 

4.  AaaendedsectHaiEjeSidatestka 
quality  ol  water  kaviintite] 
to  the  quality  oi  Ike  1 
Federal  regidatkuis  {30  CTR  818.411  and 
817.41]  prohibit  viotatioB  ol  Federal  or 
State  water  quality  statutes.  eeguiatioBai 
Btandarda  or  efflaeaS  liSMtstinas 
Approval  of  dw  smamted  Coal  Rslaaa 
Reg^tiona  is  condilhined  on  tke 
incluaiaai  of  anao|nlate  pnrviakms 
requiring  coaafdiaaoe  wi^  aQ  Federal 
and  State  water  qaalily  paoriakma. 

&  AMMded  ssdkm  DulPL  nqaiaea  s 
cover  of  a  lateiaaraB  of  Ikane  iaet  of 
coarse  refuse  on  coal  refuse  disposal 
areas  prior  to  final  and  coveakig  <ralcas 
otherwiaa  awrovcd  by  tke  Dkcctar.  30 
CFR  8iajfi(d)  and  §17 JS(d)  ie%idres  di«t 
coal  ce&aa  ahall  be  covsnd  witk  ioas 
feet  of  non-toxic  and  nor 
material,  except  i 
conditioner  i^iproval  af  t 
CoalRafaaaR^ 
upon  justtfieatioB  of  ttw  variafion  baa. 
the  Federal  regulations  or  tke  additioa 
of  correctiva  langsags  in  ite  tegnlatinns 

Btandarda  eonsteteBt  srtfr  d»  Federal 

reqvnrementak. 

6.  Aaaended  State  ragiiiations  fait  to 
requira  caaptetoa  with  te  paosiaiana 
of  30  CFR  818.71(g].  818.71(j],  and  8MJX 
(b](l]  and  (b)(4).  Appnwal  ol  dra 
amended  Cori  Reiase  Regstatkins  Is 
conditioaed  upon  induaion  of  the 
provisions  idrattified  abowfc 

Disposition  of  CamiBente 

During  the  public  coianant  period, 
several  Federal  agencies  orade 
comments  dealing  vfidk  peoviaions  (rf  the 
revised  regulations  which  woe 
tmchangsd  from  the  kmguage  contained 
in  the  regulations  conditioBally 
approved  by  the  Secretary  on  January 
21. 1081.  Since  the  program  amendment 
process  is  designed  to  consider  only 
those  provisioais  of  the  State's  propsB 
which  have  bsen  changed,  oomneais 
addressing  die  unchanged  pHwriaisna 
will  not  be  addressed  in  this  document 
Please  refer  to  the  Secretary's 
conditional  approval  published  in  the 
Federal  RagMsr  on  Jannary  21. 1981.  for 
comment!  irtldi  saay  hsva  I 
on  these  postiflns  of  An  I 

The  hdhwris^  te  a  ssmraaiy  of 
comineBto  mads  by  Ffederal  i 
whickdeahwt&i 
of  the  regalatfcws.  ThssecttcM  number 
of  the  ciwidltiwiaBy  apfsnssd 
regulations  which  ooaresponds  to  the 
Federal  agsncy  unniiitnt  is  kwhidad 

1.  The  Forest  Service  vras  conceined 
with  sections  Ci)lb.l.  end  Z;  LJ02i  snd. 
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D.07a.  These  sections  are  unchanged 
from  conditionally  approved  sections 
10A.01b.l.  and  .2.;  10B.02;  and,  10B.06a. 

2.  The  Soil  Conservation  Service 
(SCS)  was  concerned  with  sections 
D.05d.2.(a)(3)(i):  D.05f.l.(a);  D.05f.2.[c): 
and,  E.08c^  These  sections  are 
unchanged  from  conditionally  approved 
sections  10BJ)4ce.(a);  10B4)4e.l.(a); 
10B.04e.4^  and,  lOC^Kc^ 

3.  MSHA  was  concerned  with 
sections  D.OSb.l.  and  D.07.  These 
sections  are  unchanged  from 
conditionally  approved  sections 
10B.04b.l.  and  10B.06. 

4.  The  Bureau  of  Mines  was 
concerned  with  sections  D^L  and 
E.08a2.  These  sections  are  unchanged 
from  conditionally  approved  sections 
10C.08C.Z  and  10B.04e.9. 

5.  The  Environmental  Protection 
Agency  (EPA)  was  concerned  with 
section  D.07a.  This  section  is  unchanged 
from  conditionally  approved  section 
ItB.Oea. 

Comments  made  on  amended  portions 
of  the  regulations  were  as  follows: 

1.  SCS  stated  that  Rural  Abandoned 
Mine  Program  projects  and  other 
Federal  reclamation  efforts  should  be 
exempt  from  the  State  requirements. 
Since  the  Federal  regulations  do  not 
provide  such  an  exemption,  the  State's 
regulations  are  acceptable. 

2.  SCS  stated  that  requirements  for 
seeding  materials  and  methods  should 
be  specified.  It  stated  that  all  that  is 
required  is  a  "Plan."  However,  section 
E.09b.5.  of  the  amended  West  Virginia 
regulations  requires  revegetation  in 
accordance  with  Section  12  of  the 
interim  regulations.  See  Finding  1  for  • 
discussion  of  references  to  the  interim 
regulations. 

3.  SCS  stated  that  section  DjOStJS. 
(page  25)  of  the  amended  West  Virginia 
regulations  should  require  that  the  long- 
term  seepage  condition  be  determined 
for  a  specific  water  level  behind  the 
impoundment  It  suggested  using  the 
water  elevation  when  storing  the 
Probable  Maximum  Predpitatioa  State 
regulations  require  that  the  water 
elevation  in  the  impoundment  return  to 
the  "normal  pool"  level  within  10  days 
of  a  design  storm.  Therefore,  a  long  term 
seepage  condition  would  exist  only  on 
the  "normal  pool"  level  and  the  State's 
provision  is  acceptable. 

4.  MSHA  stated  that  its  regulations 
require  that  diveraion  of  surface  runoff 
or  slurry  into  underground  mines  must 
be  approved  by  MSHA.  Section 
D.05d.2.(c)  of  the  amended  West 
Viiginia  regulations  fail  to  require  this 
approval.  The  Director  agrees  with  the 
conunent  and  is  conditioning  approval 
of  the  amended  regulations  to  include  a 
provision  requiring  MSHA  approval  for 


diverting  surface  runoff  or  sluny  into 
underground  mines.  See  finding  2. 

5.  MSHA  stated  that  ito  regulations 
require  that  all  impoundment  plans  most 
be  analyzed  if  the  site  meets  the  size 
criteria.  Section  D.05f.  of  the  amended 
West  Virginia  regulations  provide  that 
the  analysis  may  be  waived  if  obvious 
site  conditions  indicate  that  failure  will 
not  occuir.  The  Director  is  conditioning 
approval  of  the  amended  regulations  to 
delete  or  justify  the  section  to  indicate 
that  basic  stability  requirements  which 
are  equivalent  to  those  in  the  Federal 
regulations  cannot  be  waived.  See 
Findings. 

6.  KBHA  stated  that  its  regulations 
reqiiired  MSHA  approval  to  return  coal 
refiise  to  underground  mines.  It  stated 
that  amended  section  E.10  of  the  West 
Virginia  regulations  did  not  require  this 
approval  However,  the  Director  notes 
that  the  approval  of  MSHA  is  required 
by  Section  D.05L 

7.  EPA  stated  that  section  E.06  of  tiie 
amended  West  Virginia  regulations 
makes  no  mention  of  the  latest  state-of- 
the-art  methodology  developed  by  the 
West  Virginia  task  force  on  mine 
drainage  and  described  in  the 
publication  "Suggested  Guidelines  for 
Method  of  Operation  in  Surface  Mining 
of  Areas  with  Potentially  Add 
Producing  Materials."  Although  use  of 
the  method  discussed  by  EPA  is  not 
required  by  the  State  regulations,  the 
requirements  discussed  in  Section  E.06 
are  adequate  to  satisfy  the  provisions  of 
the  Federal  requirements.  In  addition, 
section  EMb  provides  the  flexibility  to 
allow  the  Director  to  specify  additional 
requirements  to  neutralize  toxidfy  if  he 
determines  it  is  necessary.  The  method 
discussed  by  EPA  could  be  spedfied  by 
the  Director. 

8.  EPA  stated  that  die  requirement  of 
E.OBb  for  six  inches  of  cover  may  often 
be  insuffident  The  requirement  to 
which  this  comment  relates  provides 
that  a  minimum  of  six  inches  of  cover 
will  be  provided,  and  that  the  Director 
shall  specify  thicker  amounts  vidiere 
necessary  to  protect  against  upward 
migration  of  salts,  etc.  In  addition,  it 
requires  that  the  toxic  or  add  forming 
material  shall  be  boated,  if  necessary,  to 
prevent  water  pollution  or  to  minimize 
adverse  effects  on  plant  growth  and 
land  uses.  These  requirements,  together 
with  the  Director's  condition  of  approval 
discussed  in  finding  5  above,  will 
eliminate  the  concerns  expressed  by 
EPA. 

9.  EPA  was  concerned  that  the  Office 
of  Emergency  Services  mentioned  in 
section  D.OSc.  may  not  have  an  adequate 
means  of  financial  support  Since  the 
funding  for  this  Office  is  controlled  by 
the  State,  the  Director  assumes  that 


adequate  funding  will  always  be 
available  for  its  operation. 

la  EPA  was  concerned  that  sections 
D.05J.  and  Exa  of  the  amended  West 
Virginia  regulations  make  no  mention  of 
financial  assurance.  Since  the  total 
permit  area  will  be  covered  by  a  bond  in 
accordance  with  State  bonding 
procedures,  it  is  not  necessary  to 
mention  the  bonding  provisions  in  each 
sub-section  of  the  regulations. 

Conditional  Approval  of  Program 
Amendment 

The  amended  West  Virginia  Coal 
Refuse  Regulations  submitted  as  an 
amendment  to  the  approved  West 
Virginia  Program  under  the  provisions  of 
30  CFR  732.17  are  conditionally 
approved.  The  approval  of  this 
amendment  is  effective  upon 
publication,  subject  to  the  conditicms 
contained  in  amended  30  CFR  Part  04& 

Additional  Detenninations 

On  August  2a  198t  the  Office  of 
Management  and  Budget  (OMB)  granted 
OSM  an  exemption  fit>m  sections  3, 4. 6 
and  8  of  Executive  Order  12291  for  all 
actions  to  approve  or  conditionally 
approve  State  regulatory  programs, 
actions  or  amendments.  Therefore,  tfiis 
program  amendment  is  exempt  from  the 
requirement  of  a  Regulatory  Impact 
Analysis  and  regulatory  review  by 
OMR 

Pursuant  to  section  702(d)  of  SMCRA. 
30  U.S.C  1282(d).  this  rule  is  not  a  major 
Federal  action.  It  is  hereby  designated 
as  a  categorical  exdusion  frt}m  the 
NEPA  process.  Therefore,  this  rule  is 
exempt  from  the  requirements  of  an 
Environmental  Assessment  EIS  or 
FONSL 

Pursuant  to  the  Regulatory  Flexibility 
Act.  Pub.  L  96-354. 1  have  certified  that 
this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

In  accordance  with  section  S03(bKl) 
of  SMCRA  and  30  CFR  732.17(hKlO)(i), 
OSM  soUdted  and  publidy  disclosed  on 
April  26. 1982  (47  FR 17829),  the  views  of 
the  AdministratcM'  of  the  Envirtmmental 
Protection  Agency,  the  Secretary  of 
Agriculture,  and  the  heads  of  other 
Federal  agendes  concerned  with  or 
having  special  expertise  pertinent  to  die 
revised  West  Virginia  Coal  Refuse 
Disposal  Regulations. 

On  April  25, 1982,  the  Environmental 
Protection  Agency  transmitted  its 
written  concurrence  on  those  aspects  of 
the  cunendments  approved  in  this 
document  relating  to  air  or  water  quality 
standards  under  the  authorify  of  the 
Clean  Water  Act  as  amended  (33  V&C. 


20122  Federal  Register  /  Vol.  47.  No.  91  /  Tuesday.  May  11.  1982  /  Rules  and  Regulations 


1151  et  seq.),  and  the  Clean  Air  Act  as 
amended  (42  U.S.C.  1857  et  seq.). 

West  Virginia  has  agreed,  by  letter 
dated  April  14, 1982,  to  correct  the 
deficiencies  by  the  dates  specified  in 
Condition  8  under  30  CFR  948.11. 

List  of  Subjects  in  30  CFR  Part  948 

Coal  mining.  Intergovernmental 
regulations,  Surface  mining, 
Underground  mining. 

Accordingly.  30  CFR  Part  948  is 
amended  as  set  forth  hereiiL 

Dated:  May  5, 1982. 
J.  S.  GiUm, 
Acting  Director,  Office  of  Surface  Mining. 

PART  948— WEST  VIRGINIA 

Part  948  of  Title  30  is  amended  as 
follows: 

1.  30  CFR  94&10  is  revised  to  read  as 
follows: 

§948.10    Stat*  ragutatory  program 


The  West  Virginia  State  program,  as 
submitted  on  March  3, 1980,  as  amended 
and  clarified  on  June  16, 1980,  and 
resubmitted  December  19, 1960,  was 
conditionally  approved,  effective 
January  21, 1981.  Beginning  on  that  date, 
the  Department  of  Natural  Resources 
was  deemed  the  regulatory  authority  in 
West  Virginia  for  all  surface  coal  mining 
and  reclamation  operations  and  for  all 
exploration  operations  on  non-Federal 
and  non-Indian  lands.  Beginning  on  May 
11, 1982  the  program  also  includes  the 
coal  refuse  regulations  conditionally 
approved  as  a  program  amendment  on 
that  date.  Section  10  of  the  regulations 
contained  in  the  conditionally  approved 
program  of  January  21, 1981.  are  deleted 
from  the  program  as  ojf  the  date  of  this 
publication.  Only  surface  coal  mining 
and  reclamation  operations  on  non- 
Federal  and  non-Indian  lands  shall  be 
subject  to  the  provisions  of  the  West 
Virginia  permanent  regulatory  program. 
Copies  of  the  approved  program, 
together  with  copies  of  the  letters  of  the 
Department  of  Natural  Resources 
agreeing  to  conditions  in  30  CFR  948.11, 
are  avafiable  at: 

(a)  West  Virginia  Department  of 
Natural  Resources.  Room  630, 1800 
Washington  Street,  East  Charleston, 
West  Virginia  25305,  Telephone:  (304) 
348-9160. 

(b)  Office  of  Surface  Mining 
Reclamation  and  Enforcement  603 
Morris  Street  Charleston,  West  Virginia 
26301.  Telephone:  (304]  347-715& 


(c)  Office  of  Surface  Mining 
Reclamation  and  Enforcement  U.S. 
Department  of  the  Interior,  Room  5315, 
1100  L  Street  N.W.,  Washington.  D.C, 
20240.  Telephone:  (202)  343-7896. 

§948.11    [Amended] 

2.  30  CFR  948.11  is  amended  as 
follows:  Paragraph  (a)(8]  is  revised  to 
read  as  follows: 

(a)  *  *  * 

(8)  The  approval  found  in  §  948.10  will 
terminate  on  November  1, 1982,  unless 
West  Virginia  submits  by  that  date 
copijes  of  enacted  regulations  requiring 
compliance  with  permanent  program 
regulations  rather  than  interim  program 
regidations. 

(i)  The  approval  found  in  i  948.10  wiU 
terminate  on  November  1, 1982 ,  unless 
West  Virginia  submits  by  that  date 
copies  of  enacted  regulations  requiring 
approval  of  the  Mine  Safety  and  Health 
Administration  to  direct  surface  runoff 
or  slurry  into  an  underground  mine. 

(ii)  The  approval  found  in  S  948.10  will 
terminate  on  November  1, 1982,  unless 
West  Virginia  submits  by  that  date 
copies  of  enacted  regulations 
eliminating  the  waiver  for  stability 
requirements  if  site  conditions  indicate 
that  failure  will  not  occur  or  otherwise 
amends  its  program  to  be  consistent 
with  Federal  requirements. 

(iii)  The  approval  found  in  9  948.10 
will  terminate  on  June  15, 1062,  unless 
West  Virginia  submits  by  that  date 
copies  of  enacted  regulations  requiring 
that  all  water  leaving  the  permit  area 
meet  Federal  and  State  water  quality 
statutes,  regulations,  standards  or 
effluent  limitations. 

(iv)  The  approval  found  in  S  948.10 
will  terminate  on  November  1, 1982, 
unless  West  Virginia  submits  by  that 
date  copies  of  enacted  regulations  which 
(i)  require  covering  of  coal  mining  waste 
banks  with  non-toxic  and  non- 
oorabustible  material  consistent  with  30 
CFR  816.85(d)  and  817.85(d);  (U)  specify 
construction  criteria  for  subdrainage 
systems  consistent  with  30  CFR 
816.72(b)(1)  and  (b)(4);  (iii)  prohibit  the 
use  of  impoimdments  on  constructed 
fills  consistent  with  30  CFR  816.71(g); 
and  (iv)  require  inspection  of  coal  refuse 
piles  consistent  witii  30  CFR  ei6.71(j)  or 
otherwise  amends  its  program  to 
accomplish  the  same  resiilts. 

(FR  Doc  S»-127«S  niMt  B-10-S2;  8M  am) 
MUMa  COM  4tie-«S-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  199 

[DOO  RaguiatkMi  6010.8-R.  Amdt  Na  15] 

Civilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (CHAMPUS); 
Amendment  on  Elimination  of 
Nonavailability  Statement  Where 
Primary  Insurance  Covers  75  Percent 
of  ttteCost 

agency:  Office  of  the  Secretary  of 

Defense,  DOD. 

action;  Final  rule. 

summary:  This  amends  the  CHAMPUS 
Regulation  to  implement  section  741  of 
Pub.  L  97-114.  This  public  law 
eliminates  the  requirement  for  a 
nonavailability  statement  where  the 
beneficiary  has  other  insurance  which 
wiU  pay  for  at  least  75  percent  of  the 
services.  The  intent  of  these  changes  is 
to  encourage  the  use  of  other  insurance 
to  pay  for  necessary  medical  care,  thus 
reducing  the  Government's  expense 
through  the  direct  care  system.  It  also 
gives  beneficiaries  with  other  insurance 
greater  freedom  of  choice  as  to  where 
they  obtain  medical  services. 

DATES:  This  amendment  is  effective  for 
claims  submitted  for  payment  on  or  after 
October  1, 1981. 
FOR  FURTHER  INFORMATION  CONTACT: 

Charles  M.  Gallegos,  Chief,  Policy 
Branch,  OCHAMPUS,  Aurora.  Colorado 
80045  telephone  (303)  361-8608. 
SUPPLEMENTARY  INFORMATION: 

Currently  a  nonavailability  statement  is 
required  in  order  for  CHAMPUS  to  pay 
for  nonemergency  inpatient  hospital 
care  available  at  a  facility  of  the 
uniformed  services  within  a  40-mile 
radius  of  the  patient's  residence. 
Nonavailability  statements  are  issued 
by  Uniformed  Services  Hospital 
Commanders  (or  their  desi^ees)  under 
rules  promulgated  by  the  Assistant 
Secretary  of  Defense  (Health  Affairs).  If 
the  care  is  available  at  the  uniformed 
services  facility,  a  nonavailability 
statement  can  not  be  issued  and  the 
services  must  be  obtained  at  the  facility 
and  at  government  expense. 

On  December  29. 1981,  Pub.  L  97-114 
was  signed  into  effect  Section  741  of 
that  law  provides  an  exception  to  the 
requirement  for  a  nonavailability 
statement  That  is,  a  nonavailability 
statement  is  no  longer  required  if  the 
beneficiary  has  other  insurance  which 
pays  for  at  least  75  percent  of  the 
covered  services.  Thus,  a  beneficiary 
who  has  other  insurance  which  will  pay 
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for  at  lecMt  75  percent  of  the  services  no 
longer  must  obtain  medical  services 
through  the  direct  care  system,  even 
though  they  are  available.  In  these 
circumstances,  where  the  services  are 
obtained  at  a  civilian  facility,  the 
government  will  realize  an  overall  cost 
savings  since  the  beneficiary's  other 
insurance  will  pay  for  at  least  76  percent 
of  the  services. 

As  authorized  under  title  5.  United 
States  Code,  paragraph  553(b)(3)(B),  the 
final  regulation  is  being  published  and 
no  previous  public  comment  has  been 
requested  The  change  is  mandated 
through  public  law  signed  into  effect  on 
December  29, 1981.  and  we  do  not 
believe  it  is  in  the  public  interest  to 
delay  the  implementation  through  the 
publicatioo  of  a  proposed  rule. 

List  of  Siib|acts  in  S2  CFR  Part  19t 

Health  insurance.  Military  personnel 
Handicapped. 

Accordingly.  32  CFR,  Chapter  I.  is 
amended  as  follows: 

PART  19»-tMPL£MENTATI0N  OF  THE 
CIVIUAN  HEALTH  AND  MEDICAL 
PROGRAM  OF  THE  UNIFORMED 
SERVICES 

Section  199.10  is  amended* 

a.  By  Removing  the  existing  "Note- 
immediately  following  paragraph 
(a)(9)(i)  and  adding  a  new  "Note". 

b.  By  adding  a  "Note"  immediately 
following  paragraph  (b)(5)(iii). 

c.  By  adding  a  "Note"  immediately 
following  paragraph  (c)(3)(xiii). 

§199.10    BMic  program  bmaflta. 


(a)-** 
(9)  •  •  • 
(!)••• 

Note.— According  to  section  741  of  die 
Department  of  Defense  Appropriation  Act. 
1982.  (Pub.  L  97-114)  a  Nonavailability 
Statement  must  be  obtained  for  payment  of 
non-emergency  civilian  inpatient  care  if  a 
Uniformed  Services  hospital  is  within  a  40- 
mile  radius  of  the  patient's  residence. 
Effective  October  1. 1981,  this  limitation  »KjiI| 
not  apply  to  payments  that  supplement 
primaryfcovertge  provided  by  other 
insurance  plans  or  programs  tiiat  pay  for  at 
least  75  percent  of  the  coveted  services. 
Application  of  these  provisions  after 
September  30, 1982.  wrill  depend  on  the 
language  of  future  Appropriation  Acts. 
•         *         •         •         « 

(b)  •  *  •  -. 

(5)  •  •  •  I , 
(iii)**»|l 

^Ma^.^AGoording  to  section  741  of  the 
Department  of  Defense  Apprt^ation  Act. 
1982.  (Pub.  L  97-114),  and  effective  October 
1, 1981,  a  Nonavailability  SUtement  is  not 
required  for  payments  that  supplement 
primary  coverage  provided  by  other 


insurance  plans  or  programs  tiiat  pay  for  at 
least  75  percent  of  the  covered  services. 
Application  of  this  provisioa  after  SepteBit>er 
30, 1982.  will  depend  on  the  language  of 
future  Appropriation  Acts. 
•        •        •        •        • 

(c)  •  •  • 
(3)  •  •  * 
(xiii)  •  •  • 

Note^— According  to  section  741  of  the 
Department  of  Defense  Appropriation  Act, 
1982.  (Pub.  L  97-114),  and  effective  October 
1, 1981.  a  NonavailaUhty  Statement  is  not 
required  for  payments  that  supplement 
primary  coverage  provided  by  other 
insurance  plans  or  programs  that  pay  for  at 
least  75  percent  of  the  covered  services. 
Application  of  this  provision  alter  September 
30. 1982.  will  depend  on  the  language  of 
future  Appropriation  Acts. 
•         •         •         •         • 

(Pub.  L  97-114) 
M.  S.  Healy. 

OSDFednral  Register  Unison  Officer. 
Washington  Headquarten  Services. 
Department  of  Defense. 
May  8, 1982. 

(FR  Doc  a^■U7SS  POad  5-l»«;  Sg«  ^ 
MUM0C0KSS1M14 


32  CFR  Part  199 

(DOO  ftoguMlon  60ia*-R,  Aaidt  Na  14] 

Chrilian  Health  and  Medical  Program  of 
the  Uniformed  Senrlcet  (CHAMPUS); 
Amendment  on  Electilo-PowefwL 
Cart-Type  Vehicles 

agency:  OfBce  of  die  Secretary  of 
Defense.  DOD. 

ACnOK  Final  rule. 


StiMMARY:  This  amends  language  in  the 
CHAMPUS  Regulation  to  allow  benefit 
consideration  for  electric-powered  cart- 
type  vehicles.  This  revised  language  will 
allow  benefit  consideration  for  these 
vehicles  which  may  be  appropriately 
used  as  alternatives  to  electric 
wheelchairs,  when  they  are  medically 
necessary  and  certified  by  a  physician 
to  best  meet  the  patient's  medical  care 
needs  based  on  the  patient's  physical 
condition  and  which  can  be  operated 
safely  by  the  patient 

EfhtcilVI  OA-re:  Retroactive  to  October 
1,1960. 

TOR  FURTHER  INFORtlATION  CONTACT: 

Charles  M.  Gallegos,  Chief,  Policy 
Branch,  OCHAMPUS,  Aurora,  Colorado 
80045,  telephone  303-361-660B. 

WPPtemaiTMiv  miformation:  In  FR 
Doc.  81-338a  appearing  in  die  Fedsfal 
Register  on  May  4. 1981  (46  FR  24964), 
the  Office  of  die  Secretary  of  Defense 
published  a  proposed  amendment  to  role 
regarding  a  revision  to  die  language  of 
the  CHAMPUS  Regulation  to  aUow 
benefit  consideration  for  electric- 


powered  cart-type  vehides  which  nay 
be  appropriately  used  as  alternatives  to 
electric  wheelchaui,  when  they  are 
medically  necessary  and  certified  by  a 
physician  to  best  meet  die  patient's 
medical  care  needs  based  on  die 
patient* s  physical  condition  and  which 
can  be  operated  safely  by  the  patient 
Paragraphs  199.10(d)(3)(ii)(4)  "Note" 
and  199.11(h)(2)(u)(a)(4)  "Note" 
specifically  exclude  cart-type  vehicles 
(such  as  die  Amigo)  as  durable  medical 
equipment  and  durable  equipment 
respectively.  It  has  been  determined  diat 
classification  of  electrically-powered 
cart-type  vehicles  as  always  being 
primarily  transportation  is  no  longer 
appropriate. 

While  some  cart-type  vehicles  are 
prescribed  primarily  for  purposes  of  tiie 
patient's  convenience  and 
transportation,  it  is  felt  diat  benefits 
should  be  available  under  Uiose  special 
circumstances  where  an  electric- 
powered,  cart-type  vehicle  can  be 
appropriately  used  as  an  alternative  to 
an  electric  wheelchair  and  (1)  it  is 
determined  the  patient  cannot  from  a 
medical  standpoint  use  a  standard, 
nonelaptric  wheelchair  and  (2)  die 
physician  has  determined  that  this 
particular  type  of  vehicle  best  meets  die 
patient's  medical  needs.  A  proper 
evaluation  of  die  patient's  medical  and 
physical  condition  must  be  made  to 
determine  whedier  die  patient  requires 
such  a  vehicle  and  is  capable  of 
handling  it  safely.  Program  benefits  will 
not  be  available  for  both  an  electric- 
powered,  cart-type  vehicle  and  an 
elechic  wheelchair  at  the  same  Htn^. 

List  of  Subjects  hi  32  CFR  Part  199 

Health  insiuance.  Military  penomieL 
Handicapped 

AcGordfaigly,  32  CFR.  Chapter  lis 
amended  as  follows: 

PART  1M-4MPLEMENTAT10N  OF  THE 
CIVIUAN  HEALTH  AND  MEDICAL 

PROGRAM  OF  THE  UNIFORMED 
SERVICES 

1.  Section  199.10  is  amended  by 
revising  die  "Note"  following  para^ai^ 
(d)(3)(ii)(o)(#)  to  read  as  foUows: 

9in.io 


(d)  •  •  • 

(3)  •  •  • 

(ii)  •  •  • 

(a)  •  •  • 

[4)  •  *  • 

>|oi«.— A  wheeicfaair  (oc  program-approved 
l^ernative)  is  not  considered  transportatka 
in^the  sense  of  paragraph  (d)(3)  OiKoKfl  of 
this  section.  It  is  qualified  as  durable  medical 
equipment  under  para^vph  (dXSKiiMoK^)  of 
this  section,  because  by  providii^  basic 
mobility.  It  retards  further  deterioration  of  the 
patient's  physical  condition.  Mobility  beyond. 
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basic  mobility  provided  by  a  wheelchair  (or  a 
program-approved  alternative)  is  considered 
to  be  primarily  transportation. 

•  •        •        *        • 

2.  Section  199.11  is  amended  by 
revising  the  "NOTE"  following 
paragraph  (h)(2)(ii)(o)(4)  to  read  as 
follows: 

§199.11    Program  for  ItM  hwMlcapped. 

•  •        *        •        • 

(2)  •  •  * 

(iir  •  * 

(o)  •  *  * 

W*  *  * 

Note. — A  wheelchair  (or  program-approved 
ahemative]  is  not  considered  transportation 
in  the  sense  of  this  paragraph  (h)(2](ii](a)(4]  of 
this  section.  It  is  qualified  as  durable 
equipment  under  paragraph  (h)(2)(ii)(a)(2]  of 
this  section  above  because  by  providing  basic 
mobility,  it  retards  further  deterioration  of  the 
patient's  physical  condition.  Mobility  beyond 
that  basic  mobility  provided  by  a  wheelchair 
(or  a  program-approved  alternative)  is 
considered  to  be  primarily  transportation. 


(10  U.S.C  1079. 1088;  5  U.S.C  301) 
M.  S.  Hsaly, 

OSD  Federal  Register  Liaison  Officer, 
Washington  Headquarters  Serrices. 
Department  of  Defense. 
May  6, 1982. 

(PR  Doc  82-12799  Ffled  S-KMtt;  8:48  m] 
BaXJNG  COOE  MM-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  Mid  52 
[A-9-FRL-2116-2] 

Denial  of  Petition  for  Reconsideration 
Filed  by  Pacific  iLegai  Foundation; 
CaHfomia  State  Implementation  Plan 

aoency:  Environmental  ProtectioD 

Agency. 

action:  Notice  of  denial  of  petition  for 

reconsideration. 

summary:  The  Administrator  of  the 
Environmental  Protection  Agency  (EPA) 
is  denying  a  petition  for  reconsideration 
Bled  on  July  31, 1981  by  the  Pacific  Legal 
Foundation.  This  petition  concerns  two 
EPA  actions  under  the  Clean  Air  Act 
which  affect  six  urban  areas  in  the  State 
of  California:  A  July  1, 1979  interpretive 
rule  which  imposed  a  construction 
moratorium  on  States  which  had  not. 
revised  State  Implementation  Plans 
(SEPs)  as  required  by  Part  D  of  Title  I  of 
the  Act,  and  a  final  action  of  December 
12, 1980  imposing  restrictions  on  certain 
federal  funds  for  areas  which  failed  to 


provide  evidence  of  legal  authority  to 
implement  a  vehicle  inspection/ 
maintenance  program. 
EFFECTIVE  DATE:  May  11, 1982. 
FOR  FURTHER  INFORMATION  CONTACR 

David  P.  Howekamp,  Acting  Director. 

Air  Management  Division,  United  States 

Environmental  Protection  Agency, 

Region  DC,  215  Fremont  Street,  San 

Francisco,  California  94105,  (415)  974- 

8201. 

SUPPLEIMNTARV  INFORMATKHC  . 

Background 

New  provisions  of  the  Clean  Air  Act 
enacted  in  1977  required  States  to  revise 
their  State  Implementation  Plans  (SIPs) 
to  prohibit,  after  July  1, 1979,  the 
construction  or  modification  of  major 
stationary  sources  of  pollution  in  any 
area  which  has  not  obtained  one  or 
more  of  the  national  ambient  air  quality 
standards,  unless  the  State  has  in  effect 
a  revised  SIP  meeting  the  requirements 
of  Part  D  of  Tide  I  of  the  Act.  See 
Sections  110(a)(2)a)  and  172(a). 

On  July  2. 1979  (44  FR  38471)  EPA 
promulgated  an  interpretive  rule  which 
had  the  effect  of  inserting  this  ban  into 
each  State's  SIP  and  making  it  effective 
in  each  State  which  has  not  yet  received 
EPA  approval  for  its  Part  D  SIP.  (See 
also  40  CFR  52.24  (1981)). 

Another  provision  of  the  1977 
amendments  to  the  Qean  Air  Act 
requires  EPA  and  the  Department  of 
Transportation  to  restrict  federal  funds 
made  available  under  the  Clean  Air  Act 
and  Tide  23  of  the  United  States  Code  in 
any  area  where  transportation  controls 
are  needed  to  assure  attainment  and  a 
State  has  not  submitted  (or  is  not 
making  reasonable  efforts  to  submit)  a 
revised  SIP  meeting  the  requirements  of 
Section  172.  See  Section  176(a).  In 
addition.  Section  316(b)  authorizes  EPA 
to  limit  grants  for  sewage  treatment 
construction  if  the  State  does  not  have 
in  ^ect  an  approved  SIP  which 
accounts  for  direct  or  indirect  increases 
in  air  pollution  caused  by  sewage 
treatment  construction.  EPA  published 
policies  and  procedures  to  Implement 
Sections  176(a]  and  316  on  April  10, 1980 
(45  FR  24692]  and  August  11, 1980  (45  FR 
53382). 

On  July  2. 1979  California  had  not 
received  approval  of  the  SEP  revisions 
required  for  its  nonattainment  areas. 
Accordingly,  the  construction 
moratoriimi  required  under  Section 
110(a)(2)(I)  went  into  effect  in  these 
areas.  Moreover,  when  the  State  did 
submit  its  SIP  revisions,  it  requested 
attainment  date  extensions  for  ozone 
and/or  carbon  monoxide  for  several 
urban  areas.  Six  of  these  areas  had 


populations  exceeding  200,000.*  Under 
die  Clean  Air  Act  and  EPA  poUcy.  the 
State  was  required  to  submit  a  schediUe 
for  the  implementation  of  vehicle 
inspection/maintenance  (I/M)  programs 
in  diese  areas.  See  Section  172(b)(ll)(B) 
and  44  FR  20372  (April  4. 1979).  It  was 
also  required  to  submit  evidence  of 
adequate  legal  authority  to  carry  out  the 
I/M  programs.  See  Section  172(b)(10). 

Although  the  State  submitted  a 
schedule  for  an  I/M  program  in  all  six 
areas,  it  did  not  submit  evidence  of  legal 
authority  needed  to  implement  the 
program.  On  December  12, 1980  (45  FR 
81746)  EPA  found  that  tiie  State 
legislature  had  repeatedly  introduced, 
but  failed  to  enact  legislation  that  could 
authorize  I/M.  EPA  concluded  that  the 
State  was  not  making  "reasonable 
efforts"  to  adopt  and  submit  the  needed 
legal  authority.  Therefore,  EPA  imposed 
the  funding  restrictions  required  by 
Section  176(a)  and  authorized  by  Section 
316(b). 

Petition  for  Reconsideration 

On  July  31. 1981  the  Pacific  Legal 
Foundation  (PLF)  submitted  a  petition 
for  reconsideration  of  the  funding 
limitations  imposed  on  December  12, 
1980  in  the  six  urban  areas  of  California 
that  had  not  submitted  evidence  of  legal 
authority  of  I/M.  The  petition  also 
requested  EPA  to  reconsider  the 
construction  moratorium  imposed  on 
July  2, 1979  insofar  as  it  affected  the 
same  areas.* 

I  have  reviewed  the  petition  and 
concluded  that  it  presents  no  new 
information  warranting  the  reopening  of 
the  December  12. 1980  action  imposing 
funding  restrictions  or  the  July  2, 1979 
action  imposing  the  construction 
moratorium  in  the  six  California  urban 


'The  areas  and  plans  affected  are:  South  Coast 
Air  Basin  (ozone,  carbon  monoxide):  San  Francisco 
Bay  Area  Air  Basin  (ozone,  carbon  monoxide):  San 
Diego  Air  Basin  (ozone,  carbon  monoxide); 
Sacramento  Metropolitan  Area  (ozone,  carbon 
monoxide):  Ventura  Coimty  (ozone  only);  and 
Fresno  County  (ozone,  carbon  monoxide). 

'With  respect  to  the  constructian  moratorium  for 
these  areas,  as  noted  above  Califomia  subsequently 
submitted  SIP  revisions  for  all  six  of  the  area* 
needing  I/M  programs.  The  Agency  has  taken  final 
action  to  disapprove  the  ozone  and  carbon 
monoxide  plan  revisions  for  two  of  these  areas  on 
the  basis  that  these  plans  do  not  satisfy  Part  D 
because  they  failed  to  provide  evidence  of  legal 
authority  to  implement  an  I/M  program.  See  46  FR 
5965  (South  Coast  Air  Basin)  and  47  FR  11666  (San 
Francisco  Bay  Air  Basin).  These  actions  had  the 
effect  of  reaffirming  the  construction  moratorium  for 
these  areas.  No  challenge  to  either  action  has  been 
filed,  although  the  period  for  filing  a  challenge  to  the 
San  Frandsco  disapproval  is  still  open.  EPA  ha* 
proposed  to  disapprove  the  SIP  revisions  for  the 
other  four  areas  on  the  same  ground*.  EPA  expects 
to  take  final  action  on  these  revision*  in  the  near 
future. 
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areas  required  to  implement  I/M* 
Accordingly,  the  petition  for 
reconsideration  is  denied. 

This  determination  is  a  final  agency 
action  of  local  or  regional  effect  Under 
Section  307(b)(1)  jurisdiction  for  review 
of  this  action  is  available  only  in  the 
U.S.  Court  of  Appeals  for  Ninth  Circuit, 
by  filing  on  or  before  July  12, 1982. 

Dated:  April  3a  1962. 

Anne  M.  Gorsucfa, 

Administrator. 

[nt  Doc.  az-^2%a7  PIM  S-IO-SK  B:4(  ami 
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40  CFR  Part  52 
IA-4-FRL-2106-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Kentucky, 
Bubble  Action  for  Borden  Chemic^ 
Co.  in  Jefferson  County 

agency:  Environmental  Protection 
Agency. 

action:  Pinal  rule. 


summary:  EPA  today  approves  a  State 
Implementation  Plan  (SIP)  revision  to 
bring  Borden  Chemical  Company  into 
compliance  with  emission  limits  of  the 
Air  Pollution  Control  District  of 
Jefferson  County  (the  District).  On 
March  5. 1982,  EPA  received  the  revision 
submitted  by  the  Kentucky  Department 
for  Natural  Resources  and 
Environmental  F>rotection  (Kentucky 
DNREP).  The  SIP  revision  presente  an 
alternative  emission  reduction,  or 
"bubble",  plan  for  Borden's  plant  in 
Jefferson  County. 

EFFECTIVE  DATE:  This  action  wrill  be 
effective  on  July  12. 1982  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  critical  comments. 
ADDRESSES:  Copies  of  the  materials 
submitted  by  the  State  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 


•PLF  also  lubmitted  a  supplement  to  its  petitiofi 
on  December  8. 1981.  In  this  supplement  PLF  urged 
EPA  to  reconsider  (he  funding  limitations  and  the 
construction  moratorium  in  light  of  a  recent  decision 
by  the  U.S.  Court  of  Appeals  for  the  Fifth  Circuit  in 
City  ofSeabrvok  v.  EPA.  659  F.  2d  1349  (Sth  Clr. 
1981).  The  Fifth  Circuit  in  reviewing  EPAs  approval 
of  a  Texas  I/M  statute,  held  that  Section  172  of  the 
Act  does  not  require  states  to  submit  evidence  of 
legal  authority  for  I/M  until  July  1. 1982— unless 
EPA  makes  a  fmding  that  I/M  is  avaUable  before 
that  date.  EPA  does  not  agree  with  the  Fifth 
Circuit's  intetpretation  of  Section  172  for  the 
reasons  set  out  in  its  brief  in  Pacific  Legal 
Foundation  v.  Conuch  (9th  Cir.  Nos.  81-7060  and 
80-4442).  Accordingly,  the  Seabrook  decision  does 
not  provide  a  basis  for  granting  the  petition  for 
reconsiders  ton. 


Public  Information  Reference  Unit, 

Library  Systems  Branch, 

Environmental  Protection  Agency,  401 

M  Street.  S.W..  Washington.  D.C 

20460 
Air  Programs  Branch.  EPA,  Region  IV. 

345  Courtland  Street.  N.E..  Atlanta. 

Geoi^a  30365 
Library.  Office  of  the  Federal  Register. 

1100  L  Street  N.W..  Room  8401. 

Washington,  D.C.  20005 
Division  of  Air  Pollution  Control 

Kentucky  Department  for  Natural 

Resources  and  Environmental 

Protection.  18  Reilly  Road.  Bldg.  2, 

Fort  Boone  Plaza.  Frankfort  Kentucky 

40601 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Sally  Bethea,  Air  Programs  Branch. 
EPA  Region  IV  at  the  above  address  and 
telephone  number  404/881-3286  or  FTS 
257-3286. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  21. 1981  a  public  hearing 
was  held  in  Louisville  on  the  proposed 
SIP  revision  for  the  Borden  compliance 
plan.  The  Jefferson  County  Air  Pollution 
Control  Board  approved  the  plan, 
immediately  after  the  hearing.  On  March 
5. 1982.  EPA  received  the  SIP  revision 
fit)m  Kentucky  DNREP. 

Discussioo 

Borden  Chemical  Co.  (the  Company) 
stores  methanol  in  a  740  thousand  gallon 
uninsulated  fixed  roof  tank  prior  to 
production  of  formaldehyde.  The 
District's  Regulation  6.13  Sec.  3(a) 
requires  a  vapor  recovery  system,  or 
equivalent  measure,  to  control  volatile 
organic  compounds  (VOC),  such  as 
methanol,  under  an  estabUshed  vapor 
pressure.  Borden  chose  to  use  banked 
VOC  emission  credits  purchased  from  B. 
F.  Goodrich  to  provide  the  required 
emission  reductions  at  the  facihty.  in 
lieu  of  installing  control  equipment 
Borden  chose  this  approach  because  it 
was  the  most  cost  effective  and  the 
quickest  way  to  achieve  compliance,  in 
comparison  with  the  other  alternatives. 

On  September  1. 1981.  the  District 
issued  Banking  Permit  No.  391-81  to 
Borden,  reflecting  the  purchase  by 
Borden  of  25  tons  of  banked  VOC 
emission  credits  bom  the  B.  F.  Goodrich 
Company.  The  District's  banked 
emission  ledger  for  Goodrich  Banking 
Permit  89-79  indicates  a  corresponding 
reduction  of  25  tons  per  year  (TPY)  of 
VOC  credito. 

Borden  proposes  to  use  its  banked 
emission  credits  to  offset  the  15.64  TPY 
of  actual  methanol  emissions  from  its 


Jefferson  County  storage  tank.  Ilie 
Company  has  agreed  to  use  17.2  of  the 
25  tons  of  credit  to  offset  the  actual 
emissions  at  a  1.1  to  1  ratio.  Both  the 
■  Borden  banking  permit  and  its  operating 
permit  reflect  this  17.2  TPY  offset  This 
action  is  in  accordance  with  the 
attainment  strategy  for  the  District  as 
outlined  in  the  Kentucky  SIP.  Under  the 
Kentucky  SIP,  the  banked  emission 
limits  are  permanent  and  enforceable. 

Actioo 

EPA  today  approves  the  SEP  revision 
submitted  by  Kentucky.  This  approval  is 
being  made  without  prior  proposal 
because  the  bubble  procedure  used  in 
this  case  is  straightforward, 
noncontroversial  and  affects  only  the 
two  companies  involved.  In  addition,  we 
anticipate  no  comments. 

This  action  will  be  effective  60  days 
from  the  date  of  this  Federal  Register 
notice.  However,  if  we  receive  notice 
within  30  days  that  someone  wishes  to 
submit  critical  comments,  we  will 
withdraw  this  action  and  will  publish 
two  subsequent  notices  before  the 
effective  date.  One  notice  will  withdraw 
the  final  action  and  the  other  will  begin 
a  new  ndemaking  by  annoimcing  a 
proposal  of  the  action  and  establishing  a 
comment  period. 

Under  5  U.S.C  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
ntmiber  of  small  entities.  (See  46  FR 
8709.) 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  [60  days  from  today].  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  rquirements. 
(See  307(b)(2).) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  fetjm  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

On  July  1. 1981,  the  Director  of  the 
•Federal  Register  approved  the 
incorporation  by  reference  of  the  State 
Implementation  Plan  for  the  State  of 
Kentucky. 

(Section  110  of  the  Qean  Air  Act  (42  U.S.C 
7410)) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides,  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons; 
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Dated-  April  3a  IWZ. 
AjiimM.  ConoA, 

Administrator. 

PART  52-APPBOVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  1.  Title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Subpart  S— Kentucky 

In  S  52.92a  paragraph  (c)  is  amended 
by  adding  subparagraph  (32)  as  follows: 

§52.920    McnIMcallon  el  pin. 

•  *        •        •        • 

(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates  specified. 

•  •        •        •        • 

(32)  Revision  to  the  SUte 
Implementation  Plan  for  a  bubble  action 
at  Bordoi  Qiemical  Co..  Jefferson 
County.  Kentudiy.  received  by  EPA 
from  the  Kentucky  Department  for 
Natiu-al  Resources  and  Environmental 
Protection  on  March  5, 1982. 

7R  Doc.  Ba-12r«  FU^  t-W-tt  fe«  m4 

MUJM  cooc  ssM-ao-a 


40  CFR  Parts  52  and  62 
[A-3-FRL-2055-21 

Approval  of  Revisions  of  Maryland's 
Air  OuaRty  Plans 

agency:  Environmental  Protection 

Agency. 

action:  Final  rule. 


summary:  This  notice  announces  the 
Administrator's  approval  of  several 
amendments  of  the  Maryland 
regulations  submitted  on  May  18, 1961 
as  revisions  to  the  Maryland  Air  Quality 
Plans.  These  revisions  include  new 
regulations  for  the  control  of  Volatile 
Organic  Compound  (VOC)  emissions 
and  for  the  control  of  total  reduced 
sulfur  emissions  from  kraft  pulp  mills,  as 
well  as  miscellaneous  State-initiated 
regulation  changes  and  revised  stack 
test  procedures.  Additionally,  EPA  is 
removing  obsolete  provisions  of  the 
Maryland  SIP  relating  to  transportation 
control  plans.  These  changes  provide  for 
attainment  of  the  ozone  and  carbon 
monoxide  standard  without  relying  on 
the  Federally  promulgated  measures. 
EFFECTIVE  DATE:  June  10, 1982. 
ADDRESSES:  Copies  of  the  revisicm  and 
associated  support  material  are 
available  for  public  inspection  daring 
normal  business  hours  at  the  following 
locationa: 

U.S.  Environmental  Protection  Agency. 
Region  III,  Air  Media  &  Energy 


Branch.  Curtis  Bmlding,  TenA  Floor. 
Sixth  &  Wahiut  Streets,  Philadelphia, 
PA  1910S,  Attn:  Patricia  Sheridan 

Maryland  Department  of  Health  ft 
Mental  Hygiene,  Air  Management 
Administration.  201  W.  Preston  Street 
Baltimore,  Maryland  21201.  Attn: 
George  P.  Ferreri 

Public  bifonnaticHi  Reference  Unit. 
Room  2922.  EPA  Library.  \JS. 
Environmental  Protection  Agency.  401 
M  Street  SW.,  Washington,  D.C  20460 

The  Office  of  the  Federal  Register,  1100 
L  Street  NW,  Room  8401. 
Washington.  D.C  20408 

FOR  FURTHER  MFORSUTNM  CONTACT 

Mr.  Edward  A.  Vollberg  (3AW12).  U.S. 

Environmental  Protection  Agency. 

Region  m.  Sixth  ft  Walnut  Streets, 

Philadelphia.  PA  19106,  telephone:  215/ 

597-809a 

SUPPLEMENTARY  INFORMATION:  Chi  May 

18, 1981,  the  Governor  of  the  State  of 
Maryland  submitted  numerous 
regulation  changes  as  revisions  to  the 
Maryland  State  Implementation  Plan. 
The  amendments  include: 

1.  The  adoption  of  reasonably 
available  control  technology  (RACT) 
regulations  for  the  Roimd  n  Control 
Techniques  Guidelines  for  the  control  of 
volatile  organic  compound  (VOC) 
emissions. 

2.  The  adoption  of  regulations  to 
control  the  total  reduced  sulfur  (TRS) 
emissions  from  kraft  pulp  mills  in 
accordance  with  Section  111(d)  of  the 
Clean  Air  Act  and  Part  60  of  Title  40  of 
the  Code  of  Federal  Regulations. 

3.  Miscellaneous  State  reguTation 
changes. 

4.  Revised  stack  test  procedures. 

A  public  hearing  on  the  dianged  and 
new  regulations  was  held  on  December 
15. 1980  in  Baltimore,  Maryland.  The 
regulations  were  adopted  on  April  8,    ^ 
1981  and  became  effective  State 
regulations  on  June  8, 1961.  These 
amendments  have  been  developed  and 
submitted  m  accordance  with  the 
requirements  of  Title  40,  Code  of  Federal 
Regulations,  Part  51.  Further,  on  January 
20. 1961.  the  Governor  of  Maryland 
requested  that  the  federally  promulgated 
.   fransportation  measures  in  40  CFR  Part 
52  that  were  (delete  be  deleted  EPA  is 
deleting  them  because  Maryland  has 
submitted  plan  revisions  satisfying  the 
requirements  of  Part  D  of  Title  I  of  the 
Clean  Air  Act  (the  Act),  as  amended,  (45 
FR  5347a  August  12, 1980).  These 
revisions  provide  for  attainment  of  the 
ozone  and  carbon  monoxide  standard 
without  relying  on  the  federally 
promulgated  measures. 

EPA  propoaed  action  on  the  revisions 
submitted  by  the  State  of  Maryland  in 
the  Federal  Register  on  October  1. 1981 


at  46  FR  4824a  iTje  regulation 
amendments  and  EPA's  evaluation  were 
explained  in  detail  in  that  notice.  Those 
wishing  a  complete  description  of 
Maryland's  revisions  are  referred  to  the 
proposal  notice. 

PART  52-APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Public  Comments 

EPA  solicited  public  comment  on  the 
new  and  amended  regulations  and  the 
changes  to  40  CFR  Part  52  in  the 
proposed  rulemaking  notice.  One 
comment  discussed  below  was  received 
concerning  the  regulation  governing  the 
VOC  emissions  from  synthesized 
pharmaceutical  manufacture  (COMAR 
iai8.21.14). 

Comment  The  commento'  was 
concerned  with  the  EPA  approval  of  the 
regulation  which  he  referred  to  as 
"*  *  •  not  sufficiently  stringent  to  meet 
the  RACT  definiticHi  as  provided  in  the 
relevant  control  techniques  guideline." 
Further,  he  is  concerned  that  new 
facilities  would  be  allowied  by  the 
regulation  to  have  emissions  greater 
than  those  represented  by  the  CTG 
guidelines. 

Response:  In  the  proposed  mlemaking 
notice,  EPA  noted  that  Maryland 
exempted  sources  emitting  less  than  40 
lbs/day  from  emission  controls  on  all  air 
dryers  and  production  equipment 
exhaust  systems.  This  differed  from  the 
EPA  guidance  which  recommended 
controls  on  sources  which  emit  33  lbs/ 
day  or  more  of  VOC  emissims.  Further. 
EPA  noted  Aat  the  one  source  affected 
by  the  regulation  has  emissions  greater 
than  40  lbs/day.  The  source  is  meeting 
the  Maryland  regulation  adiieving  the 
required  90%  emission  reductions  from 
afr  dryers  and  process  equipment 
exhaust  systems.  This  level  of  control  is 
compatible  with  the  CTG  guidelines. 
Therefore.  EPA  determines  that  this 
regulation  as  applied,  reflects  RACT  for 
the  pharmaceutical  category  in  the  State 
of  Maryland. 

In  respcmse  to  the  commenter's 
concern  regarding  new  facilities  locating 
in  the  State  of  Maryland  emitting  VOC's 
in  amounts  greater  than  those 
represented  by  the  CTG  guidance,  it 
should  be  noted  that  Maryland  has 
regulations  for  New  Sources  in 
Nonattainment  Areas.  These  regulations 
were  developed  to  satisfy  the 
requirements  of  section  173  of  the  Clean 
Air  Act.  and  were  approved  by  EPA  on 
September  11. 1981  (46  FR  45340).  One  of 
the  requirements  of  the  regulation  is  that 
a  new  source  must  meet  the  Lowest 
Achievable  Emission  Rate  (LAER).  By 
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definition,  the  emission  rate  would  be 
more  stringent  than  RACT.  For  this 
reason,  the  commenter  should  be 
assured  that  his  concern  for  new 
facilities  is  satisfactorily  protected  by 
the  new  source  requirements. 

The  commenter  requested  that  EPA 
have  the  regulation  changed  "*  *  *  to 
bring  them  into  conformity  with  the  CTG 
guideline."  EPA  finds  that  the 
regulations  are  consistent  with  the  CTG 
and  do  not  need  to  be  amended.  The  air 
quality  effect  would  not  change  as 
pointed  out  in  the  above  discussions;  the 
emission  reduction  will  be  the  same  and 
new  sources  would  be  required  to  apply 
LAER  control. 

EPA  Evaluation 

EPA  evaluated  each  individual  change 
in  the  notice  of  proposed  rulemaking  (46 
FR  48241.  October  1. 1981)  and  therefore 
refers  those  wishing  a  complete 
description  to  that  notice. 

Based  upon  the  agency's  review,  the 
amendments  to  COMAR  10.iaoi. 
10.18.06. 10.18.08, 10.1&09. 10.18.11. 
10.18.12. 10.iai3. 10.iai4. 10.ia21.  and 
Technical  Memorandum  TM-116  as 
submitted  on  May  la  1981  have  been 
found  to  satisfy  the  requirements  of  40 
CFR  Part  51  and  they  are  approvable. 
Further,  the  amendments  to  40  CFR  Part 
52,  Subpart  V-Maryland  are  found  to  be 
appropriate  to  reflect  the  current  version 
of  the  SIP  and  to  correcft  previous 
typographical  errors  in  the  Identification 
of  Plan  section. 

EPA  is  not  acting  on  the  version  of 
10.18.10,  the  iron  and  steel  regulations, 
as  submitted  on  May  18, 1981  as 
discussed  in  the  proposed  rulemaking  on 
October  1, 1981  (46  FR  48242). 

PART  62-:APPROVAL  AND 
PROMULGATION  OF  STATE  PLANS 
FOR  DESIGNATED  FACILITIES  AND 
POLLUTANTS 

COMAR  10.iai4  comprises  the 
regulations  for  the  control  of  total 
reduced  sulfur  (TRS)  emissions  from 
kraft  pulp  mills.  It  was  submitted  by 
Maryland  to  satisfy  the  requirements  of 
Section  111(d)  of  the  Clean  Air  Act  For 
the  description  and  EPA  evaluation  of 
the  regulation,  interested  persons  are 
directed  to  the  notice  of  proposed 
rulemaking  published  in  the  Federal 
Register  on  October  1. 1981  at  46  FR 
48242.        1 1 

Public  Coaunent 

EPA  solicited  public  comments  on  die 
new  regulations  in  the  proposed 
rulemaking.  No  comments  were  received 
relative  to  COMAR  10.iai4. 


EPA  EvaluaUon 

EPA  has  evaluated  the  regulation 
(described  in  detail  in  the  proposed  nde. 
46  FR  48242.  October  1, 1981)  and  fmds 
that  it  was  developed  and  submitted  in 
accordance  with  the  requirements  of 
section  111(d)  of  the  Act  and  40  CFR 
Part  60,  Chapter  I.  Based  upon  this 
COMAR  10.iai4  is  approvable  and 
therefore  40  CFR  Part  62  is  amended  to 
include  the  regulation. 

Final  Action 

In  view  of  this  evaluation,  the 
Administrator  approves  the  above 
described  amendments  as  a  revision  to 
the  Maryland  State  Implementation  Plan 
and  COMAR  10.18.14  as  satisfying  the 
requirements  of  section  111(d)  of  the  act 
and  40  CFR  Part  60. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  this  action  only  approves  State 
actions  and  imposes  no  new 
requirements. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  requi^  by  Executive  Order 
12291. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b)  the  Administrator  has  certified 
that  SIP  approvals  under  sections  110 
and  172  of  the  Clean  Air  Act  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  See 
46  FR  8709  January  27, 1981).  This 
action  constitutes  a  SIP  approval  under 
sections  110  and  172  within  the  terms  of 
the  January  27  certification.  TTiis  action 
only  approves  State  actions.  It  imposes 
no  new  requirements. 

I  hereby  certify  that  the  plan  approval 
contained  herein  under  section  111(d)  of 
the  Qean  Air  Act  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  only  covers  one  facilify, 
which  is  already  meeting  the  applicable 
total  reduced  sulfur  limitation  for  kraft 
pulp  mills.  Furthermore,  this  action  only 
approves  a  State  action  and  imposes  no 
new  requirements. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  judicial  review  of  this  action  is 
available  only  by  the  filing  of  a  petition 
for  review  In  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  of  today.  Under  section 
307(b)(2)  of  the  Clean  Air  Act  the 
requirements  which  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  dvil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 


List  of  Subfeds  in  40  CFR 

PartS2 

Air  pollution  control  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter,  Carbon  mcmoxide. 
Hydrocarbons. 

Partez 

Air  pollution  control.  Fluoride.  Sulfur. 
Administrative  practice  and  procedure. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
(42  U.S.C  7401-642) 

Dated;  April  28, 1982. 
Anne  M  Gorauch, 
Administrator. 

Notfc — Incorporation  by  reference  of  d>e 
State  Implementation  Plan  for  die  State  of 
Maryland  was  approved  by  the  Director  of 
the  Federal  Regi«ter  on  July  1, 1981. 

PART  52-APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Title  40,  Code  of  Federal 
Regulations  is  amended  as  follows: 

SubfMft  V-Maryiand 

1.  In  S  52.1070  Identification  of  Plan, 
by  revising  paragraphs  (c)  (19)  and  (20). 
and  by  adding  (c)(58)  to  read  as  follows: 


S52.1070    IdMitHlealionofptaR. 
(c)  •  '  • 


(19)  Amendments  to  Sections  .03  (Air 
Pollution  Episode  System),  .06  (Test 
Methods)  and  .11  (Permits);  and  deletion 
of  Section  .04  (Prior  Registration  of 
Proposed  Installations)  of  Maryland 
Regulation  ia03.35  (Regulations 
Governing  Air  Pollution  Control  in  die 
State  of  Maryland);  amendments  to 
Sections  .03  (Control  of  Particulate 
Emissions),  SA  (Control  and  Prohibition 
of  oxides  of  nitrogen  emissions),  and 
associated  tables  of  Maryland 
Regulations  ia03.3a  ia03.37, 10.03.4a 
and  10.03.41  (Regulations  Governing  Air 
Pollution  Control  in  the  Cumberiand- 
Keyser.  Central  Maryland.  Southern 
Maryland,  and  Eastern  Shore  AQCRs); 
amendments  to  Sections  .03  (Control 
and  Prohibition  of  Particulate 
Emissions).  M  (Control  and  Prdiibition 
of  Hydrocarbons  and  Oxides  of 
Nitrogen  Emissions)  and  M  (Control 
and  Prohibition  of  Installations  and 
Operations)  and  associated  tables  of 
Maryland  Regulations  10.03.38  and 
10.03.39  (Regulations  Governing  Air 
Pollution  Control  in  the  Metropolitan 
Baltimore  and  National  Capital  AQCRs); 


20128  Fedwal  Registar  /  Vol  47.  No.  91  /  Tuesday.  May  11.  1962  /  Rules  and  Regulations 


submitted  on  April  24. 1974  by  the 
Governor. 

{20}  Amendments  to  Sections  .01 
(Definitions).  M  (Ambient  Air  Quality 
Standards  (fcnrner  Section  JOS  of 
Regulations)).  1003.38  throng  10i)3.41 
(Regulations  Governing  Contnd  of  Air 
Pollution  in  the  State  of  Maryland): 
amendments  to  Sections  .01  (Control 
and  ProhiUtioa  (rf  Open  Burning).  HZ 
(Control  and  Prohibition  of  Particulate 
Emissions).  J03  (Control  and  Prohibiti<m 
of  Sulfur  Oxides,  HydrocarbcHis  and 
Oxides  of  Nitrogen  Emissions),  and  .06 
(Control  and  Prohibition  of  Installations 
and  Operations]  of  Marjrland 
Regulations  10.03.38, 10.03.37, 10.03.40, 
and  10.03.41  (Regulations  ConttoUiiig  Air 
Pollution  in  the  Cumberknd-Keyser. 
Central  Maryland,  Southern  Maryland 
and  Eastern  Shore  AQCRs); 
amendments  to  Section  JOZ  (Control  and 
Prohibition  of  Visible  Emissions),  .03 
(Control  and  Ptokibitkn  of  snlhv 
oxides,  hydrocarbons,  and  ooddes  of 
nitrogen  emissions),  sod  M  (drntrol 
and  Prohibition  of  Installations  and 
Operations)  of  MmryiaBi  ReguJaJtions 
10.03.38  and  10JB.99  (RegolationB 
Controlling  Air  Pollution  in  the 
Metropolitan  Baltimore  and  National 
Capital  AQCRs):  submitted  on 
Deconber  11. 1974  by  the  Governor. 

(58)  AmendmenU  to  COMAR  10.18.01, 
10.1&0e,  10.18.08, 10.180)9,  io.iaii, 
10.18.12, 10J&13.  iai8.14.  iai8.21.  and 

Technical  Memorandum  TM-116 
(amended  November  1980]  as  submitted 
by  the  Governor  on  May  18, 1981. 

2.  la  1 52.1073.  Approval  Status, 
paragraph  (b)  is  revised,  paragraph  (c) 
and  paragraph  (e)  are  removed, 
paragraph  (d)  is  redesignated  (c)  and 
revised,  paragraph  (0  is  redesignated  (d) 
to  read  as  foUiaws: 


S  52.1073 


(b)  With  respect  to  the  strategies 
submitted  on  April  IS,  May  5.  ]ane  15, 
June  22.  June  28.  July  9, 1973  and  July  1. 
1975,  the  Administrator  approves  the 
measures  for  the  National  Capital  region 
for  dry  cleaning  solvent  use.  snd 
gasolhue  vapor  recovery  with  the 
exceptions  set  forth  in  |i  52.1074. 
52.1077,  52.108a  52.1082.  and  52.1088. 

(c)  With  respect  to  the  strategies 
submitted  on  April  16,  June  15,  June  28. 
and  July  9. 1973  and  July  1. 1975.  the 
Administrator  approves  the  measures 
for  the  Metropolitan  Baltimore  Intrastate 
Region  for  dry  cleaning  solvent  use  and 
gasoline  vapor  recovery  with  the 
exceptions  set  forth  in  Si  52.1074. 
52.1077. 52.1060. 52.1082.  and  52.1101. 


{52.1074    [Amended] 

3.  In  9  52.1074.  Legal  authority, 
paragraphs  (a)  and  (b)  are  removed,  and 
paragraph  (c)  is  redesignated  (a). 

S52.107S   [ARMndedl 

4.  In  8  52.1075,  Conditional  approvals, 
paragraphs  (a)  and  (b)  are  removed,  and 
paragraph  (c)  is  redesignated  (a). 


852.107t    CRssarved) 

5.  Section  52.1076  is  removed  and 
reserved. 


S  52.1077 

6.  In  S  52.1077.  Scarce  survefllance, 
paragraphs  (b)  and  (c)  are  ronoved. 

(52.1980    [Anwnrlsrtl 

7.  In  S  52.108a  Qnnidiance  sdiedde, 
paragraphs  (c)  through  (e),  (h).  (i).  and 
(k)  are  removed. 


S  52.1081 

&  Section  52.1061  is  removed  and 
reserved. 

{52.1093   [Ressrved) 

9.  Section  52.1063  is  removed  and 
reserved. 

{52.KM4    msssnwdl 

10.  Section  52.1064  is  removed  and 
reserved. 

{5Z1999   [Rsasfved) 

11.  Section  52.1009  is  removed  and 

reserved. 

{52.1000   [RaearMd] 

12.  Section  52.1090  is  removed  and 

reserved. 

{52.1001    tnsservedl 

13.  Section  52.1091  is  removed  and 
reserved. 

{52.1092    [Wsssrvedl 

14.  Section  52.1002  is  removed  and 
reserved. 


{52.1093 

15.  Section  52.1093  is  reoraved  and 
reserved. 

{S2.1094    [nssSTVSdl 

16.  Section  S2.1094  is  removed  and 
reserved. 


{52.109S    [I 

17.  Section  52.1066  is  removed  and 
reserved. 

{52.1096   insMTvedl 

18.  Section  52.1006  is  removed  and 

reserved. 

{52.1097    PtaMTMdl 

19.  Secticm  52.1007  is  removed  and 

reserved. 


{52.1098    [Reserved] 

20.  Section  52.1006  is  removed  and 
reserved. 

{52.1090    [Reserved] 

21.  Section  52.1099  is  removed  and 
reserved. 

{52.1100    [Rsssrvedl 

22.  Section  52.1100  is  removed  and 
reserved. 


{52.1103    tnsservsdl 

23.  Section  52.1103  is  removed  and 
reserved. 

{52.1194    [Reserved] 

24.  Section  52.1104  is  removed  and 
reserved. 

{52.1105    [Reserved] 

25.  Secti<m  52.1105  is  removed  and 
reserved. 


{52.1106    [F 

26.  Section  52J.106  is  removed  and 
reserved. 

{52.1108    [Rsesnied] 

27.  Section  52.1100  is  removed  and 
reserved. 


{52.1199    inssswsrt] 

28.  Section  52.1100  is  removed  and 
reserved. 

{82.1111    [Reserved] 

29.  Section  SUlll  is  removed  and 
reserved. 

PART  62— APPROVAL  AND 
PROMULGATION  OF  STATE  PLANS 
FOR  DESIGNATED  FACaJTES  AND 
POLLUTANTS 

Part  62  of  ChaptCT  L  Title  40,  Code  d 
Federal  Regulations  is  amended  by 
revising  Subpart  V  to  read  as  follows: 

Subpart  V—Marytand 

Authority:  Sections  111  and  SOlfa}  of  the 
aean  Air  Act.  as  amanded  (42  U.S.C  7413 
and  7601). 

Total  Rednced  Satfar  l^alsnlnnB  FVnn 
Existing  Krafl  Pidp  KfiUs 


{623110   idsfrtMcaflanelpian. 

(a)  Title  of  Plan:  Xontral  of  Kreft  Pu}p 
Mill  TRS  Emissions.'' 

(b)  The  plan  was  officially  submitted 
by  the  Governor  of  Maryland  on  May  la 
1981. 

(c)  Identification  of  sources: 

Westvaco,  Fine  Papers  Divisioa, 
Maryland. 

(FR  Doc  8Z-U774  ra«i  5-10-a»  M6 1111] 
BSJJIMCOOC 
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FEDERAL  COMMUNICATiONS 
COMMISSION 

47  CFR  Part  0 
[FCC  82-161] 

CommiMlon  Organbation; 
Amendment  of  ttie  Commission's 
Rules  WHh  Respect  to  Delegation  of 
Auttwrity  to  tfw  CMef ,  Broadcast 
Bureau  of  Designation  Orders  and 
Petitions  To  Deny  Relating  to  Renewal, 
Assignment  and  Transfer  AppOcations 

agency:  Federal  Communicatioiu 

Commiaaion. 

ACnON:  Final  rule. 

summary:  This  Order  amends  S  0.281  of 
the  Commission's  rules  to  delegate 
authority  to  the  C3iief,  Broadcast  Bureau 
to  designate  renewal  and  mutually 
exclusive  construction  permit 
applications  for  hearing  and  to  act  on 
certain  petitions  to  deny  filed  against 
renewal,  assignment  or  transfer  of 
control  applications.  These  rule  changes 
will  contribute  to  regulatory  efficiency 
by  limiting  the  number  of  agenda  items 
routinely  presented  to  the  Commission 
and  thereby  freeing  Commission  time  to 
consider  those  matters  posing  unique  or 
serious  problems  that  .require  in  depth 
scrutiny  and  review. 
dates:  Effective:  April  1, 1982. 
FOR  FURTHER  INFORMATION  CONTACR 
Barbara  A.  Kreisman,  Broadcast  Bureau, 
(202)  632-7542. 
SUPPLEMENTARY  INFORMATION: 

List  of  Ssbjects  in  47  CFR  Part  • 

Organization  and  functions 
(Government  agencies). 

In  the  matter  of:  amendments  to  Part 
0:  §  0.281(b)(11).  (i)  and  (ii)  and 
S  0.281(b)(1),  with  respect  to  delegation 
of  authority  to  the  Chief,  Broadcast 
Bureau  of  designation  orders  and 
petitions  to  deny  relating  to  renewal, 
assignment  and  transfer  appUcations. 

Memorandum  Opinion  and  Order 

Adopted:  April  1. 1982. 
Released:  May  3, 1982. 

1.  The  Commission  hereby  amends  its 
rules.  Part  a  S  0.281(a)(ll).  (i)  and  (u) 
and  §  0.281(b)(1)  as  follows.  Where  a 
renewal  application  is  mutually 
exclusive  with  a  timely  filed  competing 
application  for  a  construction  permit, 
power  increase  or  other  modification  of 
facilities  and  no  new  or  novel  issues  are 
presented,  such  applications  may  be 
designated  for  comparative  hearing  l^ 
the  Chief,  Broadcast  Bureau  by 
delegated  authority.  Further,  where 
petitions  to  deny  are  filed  against 
renewal,  assignment  or  transfer  of 


control  applications  that  neither  raise 
new  or  novel  questions  nor  warrant 
designation  of  the  appbcation  for 
evidentiary  hearing,  they  may  be  acted 
on  by  the  Chief,  Broadcast  Bureau  by 
delegated  authority.  However,  petitions 
to  deny  filed  against  renewal, 
assignment  or  transfer  of  control 
applications  which  contain  dociunented 
allegations  of  failure  to  comply  with  the 
Commission's  Equal  Employment 
Opportimity  rules  and  policies  or 
address  stations  that  fall  outside 
applicable  processing  criteria  in  their 
employment  of  women  and  minorities, 
will  be  referred  to  the  Commission  en 
banc.  These  rule  changes  will  contribute 
to  regulatory  efficiency  by  limiting  the 
number  of  agenda  items  routinely 
presented  to  the  Commission  and 
thereby  freeing  CommissicHi  time  to 
consider  those  matters  posing  unique  or 
serious  problems  that  require  in  depth 
scrutiny  and  review. 

2.  Section  0.281  of  the  Commission's 
rules  provides  that  ail  renewal 
applications  which  appear  to  call  for  an 
evidentiary  hearing  should  be  referred 
by  the  Chief,  Broadcast  Bureau,  to  the 
Commission  en  banc  for  disposition. 
Section  0.281(a)(ll).  However,  by  our 
action  today,  where  an  evidentiary 
hearing  is  called  for  merely  because  a 
renewal  application  is  mutually 
exclusive  with  a  construction  permit 
application  and  no  new  or  novel  issues 
have  been  raised,  then  such  applications 
may  be  designated  for  hearing  by  the 
Chief,  Broadcast  Bureau,  by  delegated 
authority.*  This  is  consistent  with 
0.281(a)(ll)(i)  of  the  rules,  which 
delegates  to  the  Chief,  Broadcast  Bureau 
authority  to  designate  routine  mutually 
exclusive  construction  permit 
appUcations. 

3.  Section  0.281(b)(1)  requires  that  the 
Commission  en  banc  consider  I'etitions 
to  Deny  directed  against  AM,  FM  and 
TV  applications  for  renewal,  assignment 
or  transfer  of  control,  when  such 
petitions  are  timely  filed  and  properly 
lie  as  a  matter  of  law.  That  rule  section 
previously  provided  that  petitions  to 
deny  filed  against  construction  permit 
applications  and  applications  for  new  or 
modified  facilities  were  also  to  be 
referred  to  the  Commission.  However,  in 
the  Second  Report  and  Order.  FCC  81- 
276,  49  RR2d  1219  (1981),  the  Chief. 
Broadcast  Bureau  was  delegated 
authority  to  act  on  all  petitions  to  deny 
applications  that  do  not  involve  license 
renewal,  assignment  or  transfer  if  the 
petitions  do  not  raise  new  or  novel 

■  Other  renewal  and  aMignmeiit  aod  tranaler 
applications  which  appear  to  caU  for  an  e\ndentiary 
hearing  wiO  continue  to  be  referred  to  the 
Commission  ea  banc. 


issues.  The  rule  modification  herein 
establishes  a  more  consistent  guideline 
for  Commission  review  of  petitions,  no 
longer  segregating  renewal  assignment 
and  transfer  applications  for  such 
disparate  treatment 

4.  The  instant  modification  with 
respect  to  petitions  is  appropriate  for 
other  reasons.  The  basis  for  evalaation 
as  to  whether  a  filing  constitutes  a 
"petition,"  mandating  consideration  by 
Ae  Commission  en  banc,  turns  on  such 
matters  as — party  standing,  timeliness 
and  submission  of  supporting  affidavit 
The  evaluation  does  not  require  a 
determination  based  on  the  nature  and/ 
or  seriousness  of  the  substantive 
allegations. /o/uj  F.  Runner,  FCC  75-186, 
36  RR2d  773  (1978).  Thus,  in  many 
instances,  a  pleading  that  meets  the 
technical  requiremraits  of  a  "petition"  is 
forwarded  for  Commission 
consideration  although  the  substance 
fails  to  present  a  new  ot  novel  issue.  At 
times,  such  petitions  may  even  be 
characterized  as  frivolous.  Commission 
time  directed  to  addressing  such 
petitions  is  not  warranted.  Fartfaeimore, 
we  beheve  that  institution  of  tiiis 
procedure  will  expedite  action  on 
contested  appUcations  and  related 
pleadings.* 

5.  It  is  important  to  acknowledge  that 
these  delegation  modificatitms  will  not 
result  in  prejudice  accruing  to  any  party. 
Section  0.281(b)(2)  remains  intact 
Pursuant  to  that  section,  petitions  or 
other  requests  for  reconsideration  of 
actions  taken  by  the  Chief.  Broadcast 
Bureau,  must  be  referred  to  the 
Conunission  en  banc  wlien  they  set  forth 
new  or  novel  arguments  not  previoosly 
considered;  when  they  appear  to  justify 
a  change  in  Commission  policy,  or 
request  reconsideration  of  hearing 
designation  orders.  Further,  pursuant  to 
§  1.115  of  the  Commission's  Rules  "any 
person  aggrieved  by  any  action  taken 
pursuant  to  delegated  authority  may  file 
an  appUcation  requesting  review  of  that 
action  by  the  Commission."  Generally,  it 
is  the  Commission's  policy  that  a 
petition  for  reconsideration  of  a 
designation  order  or  other  interlocutory 
order  wiU  only  be  entertained  if  the 
petition  relates  to  an  adverse  ruling 
pertaining  to  the  petitioner's 
participation  in  the  proceeding.  FederaJ 


'This  rule  modification  follows  dosel;  other 
delegation  modifications.  In  Amendments  of  Part  0, 
I  0^1(b)(e).  Part  1,  ti  1.401  and  1.405(d)  of  the 
Rules  fDelegation  of  Authority  to  the  Chiet 
Broadcast  Bureau  and  Procedures  Regarding 
Petitions  for  Rule  Making.  79  FCC  2d  1,  47  RR  2d 
1068  (1968)),  authority  was  delegated  to  the 
Broadcast  Bureau  to  dismiss  or  deny  broadcast 
related  petitions  for  rule-oakias  which  are  moot, 
repetitive,  prematnrc  bivoloas  or  do  ool  wairant 
consideration  by  the  Connnisakn. 
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Broadcasting  System,  Inc.,  TO  FCC  2d 
1036. 1038.  38  RR  2d  692,  696  (1976). 
However,  the  Commission  has  under 
unique  circumstances  waived  this 
pohcy.  [See  Alabama  Citizens  for 
Responsive  Public  Television  Inc.,  69 
FCC  2d  1062. 1066.  43  RR  2d  999, 1004 
(1978).  where  the  applicant's  limited 
financial  resources  threatened  its 
continued  participation  in  the 
proceeding.)  Moreover,  our  present 
hearing  procedures  provide  for  motions 
to  delete  issues  and  the  summary 
decision  procedure.  Federal 
Broadcasting  System,  Inc.,  supra; 
WIOO,  Inc.,  68  FCC  2d  127. 129,  42  RR 
2d  1356. 1357  (1978). 

6.  In  view  of  the  foregoing,  the 
amendments  set  out  herein  will 
streamline  the  regulatory  process  by 
eliminating  the  requirement  that  all 
renewal  applications  that  are  to  be 
designated  for  hearing  and  all  petitions 
to  deny  directed  against  AM,  FM  and 
TV  applications  for  renewal,  assignment 
or  transfer  of  control  be  routinely 
referred  to  the  Commission  en  banc  for 
consideration. 

7.  Authority  for  the  adoption  of  this 
Order  is  contained  in  Sections  4  (i),  (j), 
5(d),  and  303(r)  of  the  Communications 
Act  of  1934,  as  amended,  and 

S  1.412(b)(5)  of  the  Commission's  rules. 
Since  it  relates  to  internal  Commission 
organization,  practice  and  procedure, 
and  because  early  implementation  of 
these  changes  will  expedite  the 
transaction  of  public  business, 
compliance  with  the  usual  notice  and 
effective  date  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  is  not  required.  See  Petitions  for 
Rule  Making  supra. 

8.  Accordingly,  it  is  ordered,  That 
effective  as  of  the  adoption  date  of  this 
Order.  S  0.281(a)(ll)  (i)  and  (ii)  and 
(b)(1)  of  the  Rules  is  amended. 

(Sees.  4.  303.  48  Stat,  as  amended.  1066, 1062; 
47U.S.C.  154,  303) 

Federal  Communications  Commission. 
WiUiam  J.  Tricarico, 

Secretary. 

Appendix 

PART  0— COMMISSION 
ORGANIZATION 

47  CFR  Part  0  is  amended  by  revising 
5  0.281(a)(ll)  (i).  (ii),  and  (bMl)  to  read 
as  follows: 

S0.2B1    Authority  (Magirtcd. 

*        *        •        *        « 

(a)  *  •  • 
(11)  •  •  • 

(i)  Mutually  exclusive  applications, 
including  renewal  and  construction 


permit  applications,  involving  non- 
routine  hearing  issues. 

(ii)  Other  renewal  and  assignment  and 
transfer  applications  which  appeu  to 
caU  for  an  evidentiary  hearing. 

*  •        •        •        • 

(b)*  *  * 

(1)  Petitions  to  deny,  informal 
objections,  and  other  petitions,  directed 
against  AM,  FM,  and  TV  appUcations 
for  new  or  modified  facilities,  or  for 
renewal,  assignment  or  transfer  of 
control,  will  be  referred  to  the 
Commission  if  they:  (1)  Contain  new  or 
novel  issues  not  previously  considered 
by  the  Commission;  (2)  appear  to  justify 
a  change  in  Commission  policy;  or  (3) 
present  docimiented  allegations  of 
failure  to  comply  with  the  Commission's 
Equal  Employment  Opportunity  rules 
and  policies,  or  the  appUcant  in  question 
falls  outside  the  applicable  processing 
criteria  in  its  employment  of  women  and 
minorities. 

•  *        •        *        * 

[FR  Doc.  82-12796  FUed  5-10-82:  8:45  am) 

bujjnq  code  cria-oi-M 


47  CFR  Part  73 

[BC  Docket  No.  81-«15;  RM-3897] 

Radio  Broadcast  Services;  FM 
Broadcast  Station  In  TtH>reau,  N.  Mex^' 
Changes  Made  hi  Table  of 
Assignments 

aoency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  action  assigns  Channel 
2TO  to  Thoreau,  New  Mexico,  as  its  first 
commercial  FM  channel  in  response  to  a 
request  filed  by  Hal,  Inc. 
date:  Effective:  June  29, 1982. 
ADORC8S:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  S.  Cross,  Broadcast  Bureau,  (202) 
632-5414. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  m  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order;  Proceeding 
Terminated 

Adopted:  April  23. 1982. 
Released:  May  4. 1962. 

In  the  matter  of  amendment  of 
S  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Thoreau,  New 
Mexico).  BC  Docket  No.  81-615,  RM- 
3897. 

1.  The  Commission  has  before  it  for 
consideration  a  Notice  of  Proposed  Rule 
Making,  46  FR  45169,  pubUshed 


September  10, 1981,  in  response  to  a 
petition  filed  by  Hal,  Inc.  ("petitioner"), 
proposing  the  assignment  of  FM 
Channel  2TO  to  Thoreau.  New  Mexico, 
as  that  community's  first  FM 
assignment.  Supporting  comments  were 
filed  by  petitioner  in  which  it  affirmed 
its  intention  to  file  for  the  channel,  if 
assigned.  Oppositions  were  filed  by 
Grants  Broadcasting  Company  ("GBC"). 
licensee  of  FM  Station  KYKN,  Grants, 
New  Mexico,  and  by  John  R.  Catsis 
("Catsis"),  petitioner  in  another 
proceeding  (BC  Docket  No.  81-776)  to 
assign  FM  Channel  256  to  Gallup,  New 
Mexico.  Reply  comments  were  filed  by 
the  petitioner,  by  GBC  and  by  Catsis. 
The  channel  may  be  assigned  to 
Thoreau  in  compliance  with  the 
minimum  distance  separation 
requirements. 

2.  Thoreau  (population  950)'  is  an 
unincorporated  community  in  McKinley 
County  (population  54.950),*  located 
approximately  145  kilometers  (90  miles) 
northwest  of  Albuquerque,  New  Mexico. 
Thoreau  presentiy  has  no  local 
broadcast  service.  Petitioner  asserts  that 
with  the  expansion  of  uraniimi  mining 
and  milling  operations  in  the  area 
Thoreau  is  expected  to  become  a  major 
residential  and  commercial  community. 

3.  Basically,  petitioner  contends  that  a 
Class  C  channel  should  be  assigned  to 
Thoreau  because  it  would  provide  the 
commimity  with  its  first  local  broadcast 
service  and  provide  a  first,  second,  and 
third  FM  service  to  a  substantial 
population  and  area.  The  opponents 
contend  that  a  Class  C  channel  should 
not  be  assigned  to  a  community  as  small 
as  Thoreau. 

4.  In  response  to  the  Notice,  petitioner 
shows  that  58,786  persons  (1960  U.S. 
Census)  in  a  3,850  square  mile  area 
would  receive  a  first,  second  or  third  FM 
service  as  follows: 


ATM 

"^ 

1«»  nniloe 

1.457 

240 

2.1  S3 

7,233 

20,668 

yt  »arM^    

30  8B5 

ToW 

3,850 

58.768 

Petitioner  alleges  that  in  view  of  this 
showing,  a  Class  C  chaimel  is 
warranted. 

5.  GBC  comments  that  Thoreau  is  too 
small  to  warrant  a  Class  C  FM  channel 
assignment  in  accordance  with  the 


'This  population  figure  was  provided  by  the 
petitioner.  Thoreau  does  not  appear  in  the  1960  U.S. 
Census. 

'This  population  figure  was  taken  from  the  1960 
U.S.  Census,  Advance  Reports. 
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Commission's  policy.  The  community 
has  few  businesses,  none  of  which  is 
sizeable.  In  GBCs  opinion,  those 
businesses  could  not  be  expected  to 
generate  adequate  advertising  revenues 
to  support  a  wide  area  Class  C  FM 
service.  Instead.  GBC  contends  the 
licensee  would  have  to  depend  in  large 
measure  on  revenues  from  Grants  and/ 
or  Gallup,  New  Mexico,  to  sustain  itself. 
Accordingly,  GBC  states  a  serious 
question  is  raised  as  to  whether 
petitioner  really  intends  to  service 
Thoreau  rather  than  the  larger  nearby 
population  centers  of  Gallup  and  Grants. 
GBC  also  alleges  that  the  assignment 
would  threaten  the  viability  of  its 
Station  KYKN(FM],  the  only  FM  service 
in  Grants,  and  jeopardize  the  station's 
continued  existence.  Finally,  GBC  urges 
us  to  consider  the  large  preclusive 
impact  that  the  assignment  would  cause. 

6.  In  comments  by  Catsis,  he  points 
out  that  he  had  filed  a  conflicting 
proposal  to  assign  Channel  280  to 
Gallup,  New  Mexico.'  Catsis  argues  that 
Thoreau  is  too  small  ot  warrant  a  Class 
C  chaimel  assignment,  and  that  it  is 
smaller  than  other  communities  to  which 
the  Conunission  declined  to  assign  a 
Class  C  channel,  assigning  a  Class  A 
channel  instead,  citing  Cabool 
Missouri,  33  RR  2d  585  (1975);  Bolivar. 
Missouri.  3  P.C.C.  2d  671.  673  (1966);  and 
Refugio.  Texas.  12  F.C.C  2d  664,  666 
(1968).  Catsis  also  argues  that  since 
Thoreau  is  too  small  to  support  a  Class 
C  assignment  petitioner  could  be 
expected  to  use  the  station  primarily  for 
the  neighboring,  larger  communities  of 
Grants  and  Gallup. 

7.  In  reply  comments,  petitioner 
contends  that  opponents  have  failed  to 
show  that  the  public  interest  would  not 
be  served  by  adoption  of  his  proposaL 
Petitioner  asserts  that  providing  a  first 
FM  service  to  an  unserved  area  tops  the 
list  of  the  Commission's  FM  assignment 
priorities.  Thus  its  proposal  which 
would  provide  a  first  local  aural  service 
to  Thoreau  and  a  first  and  second 
service  to  a  significant  area  and 
population  justifies  a  Class  C 
assignment  The  cases  cited  by  the 
opponents,  petitioner  says,  are  not 
similar  to  the  instant  case  as  each  would 
either  have  provided  little  or  no  service 
to  white  or  gray  areas,  or  the  small 
community  in  question  was  a  suburb  of 
a  major  city.  On  its  behalt  petitioner 
cited  a  niunber  of  instances  in  which  a 
Class  C  channel  "was  assigned  with  less 
white  or  gray  area  than  is  proposed 
here." 


'The  conflict  wa*  later  removed  when  the  Notic* 
is  BC  Docket  No.  81-778  wa»  issued  to  propoae 
adding  Qiamiel  2SS  tnateact  of  Channel  260  to 
Gallup. 


8.  With  respect  to  the  size  of  Thoreau. 
petitioner  points  out  that  although  the 
population  was  950  in  1980,  it  has 
expanded  in  just  the  past  year  of  1981. 
In  this  regard,  petitioner  states  that  a 
project  planner  for  McKinley  County  has 
estimated  the  population  of  Thoreau  to 
reach  1,200  in  1981.  and  3,500  by  1990, 
not  including  1,000  families  (4.000 
persons]  located  within  two  miles  of 
Thoreau.  Petitioner  also  claims  "that 
Thoreau  is  growing  and  will  boom  in  the 
80'8."  It  notes  a  new  FDIC  insured  bank 
has  opened,  and  a  second  bank  received 
FDIC  clearance  to  begin  operation;  that 
the  new  high  school  expansion  has  been 
completed;  and  that  eight  corporations 
have  requested  permits  to  mine  over 
two  billion  tons  of  coal.  We  are  also  told 
that  the  Santa  Fe  Railroad  will  provide  a 
shipping  terminal  at  Thoreau  and  a  new 

.  electric  plant  is  under  planning  and 
construction. 

9.  Petitioner  denies  the  claim  of 
opponents  that  a  Thoreau  Class  C 
station  would  in  fact  operate  as  a 
Grants  or  Gallup  station,  in  derogation 
of  the  Commission's  policy  against  de 
facto  reallocation  of  FM  channels.  See 
Berwick  Broadcasting  Corp.,  17  RR  2d 
884  (1969).  In  this  regard  petitioner  dtes 
our  Notice  of  Proposed  Rule  Making  in 
BC  Docket  No.  80-130  which  proposed 
to  adopt  an  approach  which  wotild  give 
consideration  to  the  de  facto 
reallocation  issue  during  the  application 
stage.  Petitioner  states  tfiat  Thoreau  can. 
and  will  in  the  future,  be  able  to  support 
its  own  FM  station.  Noting  that  both 
Grants  and  Gallup  are  over  25  miles 
away,  petitioner  asserts  that  Thoreau's 
peculiar  needs  can  only  be  met  by  its 
own  station  without  reliance  on  service 
from  other  communities. 

10.  In  opponents'  reply  conunents, 
both  restate  their  contention  that 
assignment  of  a  Class  C  channel  to 
Thoreau  would  be  contrary  to 
Commission  policy.  The  assignment's 
proposed  service  area  is  said  to  be 
adequately  served  and  a  Class  A 
channel  could  provide  sufficient  service 
to  Thoreau.  Opponents  further  ai<gue 
that  petitioner  is  attonpting  to  use  a  first 
local  assignment  to  Thoreau  in  order  to 
service  Grants  and  Gallup  since 
Thoreau  could  not  support  a  station. 
Finally  they  reassert  that  the  economic 
impact  on  Station  KYKN(FM)  would 
cause  a  loss  or  cutback  of  the  only  local 
radio  service  to  Grants. 

11.  The  controlling  question  before  us 
is  whether  the  public  interest  would  be 
served  by  the  assignment  of  a  Class  C 
Channel  to  the  small  community  of 
Thoreau.  We  conclude  that  it  would. 

12.  First  the  assigment  would  provide 
a  first  local  aural  broadcast  service  to 


Thoreau.  The  population  of  lloreau  in 
1981  is  estimated  at  1,200  with 
additional  growth  anticipated.  The 
showing  made  by  the  petitioner 
indicates  that  Thoreau  is  located  in  an 
area  of  extensive  mining  of  coal,  an 
important  product  in  our  national  energy 
program. 

13.  More  importantly,  the  assignment 
would  provide  a  first  FM  service  to  an 
area  of  approximately  1,457  square 
miles  with  a  population  of  7.233  and  a 
second  FM  service  to  an  area  of 
approximately  240  square  miles  with  a 
population  of  20,668.  This  showing  is 
compelling  for  a  Class  C  assigmnent 
The  cited  cases  in  paragraph  6,  supra, 
are  distinguishable.  In  all  three  cases. 
Cabool.  Missouri,  Refugio,  Texas,  and 
Bolivar.  Missouri,  supra,  an  exception  to 
our  policy  of  assigning  Class  C  channels 
only  to  larger  communities  was  not 
found  to  be  justified  where  little,  if  any. 
first  or  second  FM  service  would  be 
provided.  In  the  instant  case,  it  has  been 
shown  that  a  very  large  area  and 
population  could  receive  a  first  or 
second  FM  service.  Such  service  is  of 
the  highest  public  benefit  warranting  a 
departure  from  our  policy.  As  for  the 
suburban  commimity  issue  that  has 
been  raised,  we  don't  agree  that  a 
Thoreau  assignment  would  necessarily 
be  used  to  serve  communities  over  25 
miles  away.  Opponents  have  not  dted 
any  cases  *  and  we  have  been  unable  to 
find  a  case  where  the  distances  involved 
(over  25  miles)  were  considered  dose 
enough  to  find  a  departure  fixim  the 
suburban  community  assignment  jwlicy. 
In  this  case  we  find  no  evidence  of  an 
intent  to  seek  a  Thoreau  assignment  in 
order  to  obtain  revenues  and  provide 
service  to  Gallup  and  Grants.  Based  on 
the  distances  between  the  conununities, 
we  cannot  infer  such  a  result  will 
inevitably  follow. 

14.  Accordingly,  we  conclude  that  the 
assignment  of  a  Class  C  channel  to 
Thoreau  as  its  first  local  aural  service 
would  serve  the  public  interest 

15.  Authority  for  the  adoption  of  the 
amendment  herein  is  contained  in 
sections  4(i),  5(dKl).  303  (g)  and  (r)  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended  and  §S  0.204  and 
0.281  of  the  Commission's  rules. 

16.  Accordingly,  it  is  ordered,  that 
effective  June  29, 1982,  §  73.202(b)  of  the 
Commission's  Rules,  the  FM  Table  of 


'In  reviewing  the  case*  dted  by  oppaoeota. 
Canon  Oty,  Nevada,  4a  RR  2d  1700  (18B1),  ^ 
Santa  Fe.  New  Mexico.  48  RR  2d  1431  the  lu^er 
city  was  selected  for  the  Claaa  C  aaal^iBMnt  on  the 
baais  of  distancaa  ol  U  nulaa  batsMB  the  aafor 
dty  and  the  smallar  caamualtjr.  fiia  m  aflaa 
distance  is  the  ataodard  used  in  i  73JtB(b)  wfai^ 
permits  licensing  to  nearby  conununities. 
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Assignments,  is  amended  with  regard  to 
the  following  community: 


c«y 


niofeau,  N.  Mex... 


Channal 
Na 


260 


17.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

18.  For  further  information  concerning 
the  above,  contact  Philip  S.  Cross, 
Broadcast  Bureau,  (202)  632-7792. 
(Sees.  4,  303. 48  Stat,  as  amended,  1060, 10S2; 
47  U.S.C.  154.  303) 

Federal  Communications  Commission. 
Rodwick  K.  Porter, 

Chief,  Policy  and  Rules  Division.  Broadcast 
Bureau. 

[FR  Doc  82-12770  Filed  S-10-82  8:46  im] 
aaXMO  CODE  S712-01-M 


47  CFR  Part  73 

[BC  Docket  No.  81-839;  RM-3912] 

Radio  Broadcast  Services,  TV 
Broadcast  Station  in  Shawnee, 
Oklahoma;  Changes  Made  in  Table  of 
Assignments 

aqency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  Action  taken  herein  assigns 
UHF  television  Channel  30  to  Shawnee, 
Oklahoma,  in  response  to  a  petition  filed 
by  Canadian  Valley  Television,  Inc.  The 
assignment  could  provide  a  Hrst 
commercial  television  service  to 
Shawnee. 

date:  Effective:  July  6, 1982. 
ADDRESS:  Federal  Communications 
Commssion,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mark  N.  Lipp,  Broadcast  Bureau,  (202] 
632-7792. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjecto  in  47  CFR  Part  73 

Television  broadcasting. 

In  the  matter  of  amendment  of 
S  73.806(b),  Table  of  Assignments. 
Television  Broadcast  Stations. 
(Shawnee,  Oklahoma),  BC  81-639,  RM- 
3912. 

Report  and  Order 

(Proceeding  Terminated) 
Adopted:  April  29. 1982. 
Released:  May  S,  1982. 

1.  The  Commission  has  under 
consideration  a  Notice  of  Proposed  Rule 
Making,  46  FR  61303,  pubUshed 
December  16, 1981,  proposing  the 


assignment  of  UHF  television  Channel 
30  to  Shawnee,  Oklahoma,  as  its  first 
commercial  television  assignment.  The 
notice  was  issued  in  response  to  a 
petition  filed  by  Canadian  Valley 
Television,  Inc.  ("petitioner"). 
Supporting  comments  were  filed  by 
petitioner.  No  oppositions  to  the 
proposal  were  received 

2.  Shawnee  (population  25,075),  •  seat 
of  Pottawatomie  County  (population 
43,134),  is  located  approximately  50 
kilometers  (33  miles)  east  of  Oklahoma 
City.  It  has  no  local  television  service. 

3.  In  comments  to  the  proposal,  the 
petitioner  incorporated  by  reference  the 
information  contained  in  the  Notice 
demonstrating  the  need  for  a  first 
television  assignment  to  Shawnee. 
Petitioner  also  restated  its  intention  to 
apply  for  the  channel,  if  assigned. 

4.  We  believe  that  the  petitioner  has 
adequately  demonstrated  a  need  for  a 
first  UHF  television  assignment  to 
Shawnee,  fmd  that  the  public  interest 
would  be  served  by  assigning  UHF 
television  Channel  30  to  that 
community.  The  assignment  can  be 
made  in  compliance  with  the  minimtmi 
distance  separation  requirements  and 
other  technical  criteria. 

5.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(d)(1),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  act  of  1934,  as 
amended,  and  §S  0.204(b)  and  0.281  of 
the  Commission's  rules,  it  is  ordered, 
that  effective  July  6. 1982,  the  Television 
Table  of  Assignments  (S  73.606(b1  of  the 
rules)  is  amended  with  respect  to  the 
community  listed  below: 


cay 


ShMinss,  ddflhofmLw 


Channal 
No. 


30 


6.  Jt  is  further  Ordered,  that  this 
proceeding  is  terminated. 

7.  For  further  information  concerning 
this  proceeding,  contact  Mark  N.  Lipp, 
Broadcast  Bureau,  (202)  632-7792. 

(Sees.  4.  303, 48  Stat.,  as  amended,  1086, 1062; 
47  U.S.a  154,  303) 

Federal  Communications  Commission. 

Roderick  K.  Porter, 

Chief.  Policy  and  Rules  Division,  Broadcast 
Bureau. 

[PR  Doc  8S-12T87  Piled  S-10-82: 8:48  tm] 
nUJNQ  COOC  •71t-01-M 


47  CFR  Part  73 

[BC  Docket  No.  81-785;  RM-3940] 

Radio  Broadcast  Services,  FM 
Broadcast  Station  in  Minor  Hill, 
Tennessee;  Changes  Made  in  Table  of 
Assignments 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  Action  taken  herein  assigns 
Channel  221A  to  Minor  Hill,  Tennessee, 
in  response  to  a  petition  filed  by 
Burwood  Broadcasting  Corporation.  The 
assignment  could  provide  for  a  first  FM 
Service  to  Minor  Hill. 

date:  Effective:  June  29, 1982. 

address:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Montrose  H.  Tyree,  Broadcast  Bureau. 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 
list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

In  the  matter  of  amendment  of 
§  73.202(b).  Table  of  Assignments,  FM 
Broadcast  Stations  (Minor  Hill, 
Tennessee),  BC  Docket  No.  81-785.  RM- 
3940. 

Report  and  Order 

Proceeding  Terminated 

Adopted:  April  23, 1982. 
Released:  April  30, 1962. 

1.  The  Commission  herein  considers 
the  Notice  of  Proposed  Rule  Making,  40 
FR  58723,  published  December  3, 1981, 
proposing  the  assignment  of  Channel 
221A  to  Minor  Hill,  Tennessee.  The 
Notice  was  issued  in  response  to  a 
petition  filed  by  Burwood  Broadcasting 
Corporation  (petitioner).  Supporting 
comments  were  filed  by  the  petitioner 
stating  its  intention  to  apply.  No 
oppositions  to  the  proposal  were 
received. 

2.  Minor  Hill  (population  564).*  in 
Giles  County  (population  24,625),  is 
located  approximately  167  kilometers 
(104  miles)  west  of  Chattanooga, 
Tennessee.  It  is  without  local  broadcast 
service. 

3.  Petitioner  incorporated  by  reference 
the  reasons  stated  in  the  Notice  for  the 
proposed  FM  assignment  to  Minor  Hill. 

4.  The  Commission  beUeves  that  the 
public  interest  would  be  served  by 
assigning  Channel  221A  to  Minor  Hill. 
The  petitioner  has  shown  that  there  is 


<  Popuktioa  figufM  derived  from  the  1980  U.S. 
Ceniua  Advance  Report 


'  Population  figure*  are  taken  from  the  1960  US. 
Census. 
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an  apparent  need  for  a  first  FM  service 
to  that  community.  The  transmitter  site 
is  restricted  to  1.9  kilometers  (1.8  miles) 
northwest  of  the  city  to  avoid  short- 
spacing  to  Stations  WKLN  (Channel 
221A),  Cullman.  Alabama,  and  WDEF 
(Channel  222],  Chattanooga,  Tennessee. 

5.  In  view  of  the  above  and  pursuant 
to  authority  contained  in  sections  4(i), 
5(d)(l}.  303  [g]  and  (r)  and  307(b)  of  the 
Conmiunications  Act  of  1934,  as 
amended,  and  S§  0.204(b)  and  0.281  of 
the  Commission's  Rules,  it  is  ordered. 
That  effective  June  29, 1982,  the  FM 
Table  of  Assignments,  §  73.202(b)  of  the 
Rules,  is  amended  with  respect  to  the 
community  listed  below: 


cay 


Minor  HH,  TenneMeeu. 


Chwnal 
Na 


221A 


6.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

7.  For  further  information  concerning 
this  proceeding  contact  Montrose  H. 
Tyree,  Broadcast  Bureau  (202)  632-7792. 

(Sees.  4. 303, 48  Stat,  as  amended,  1066, 1082; 
47  U.S.C.  154,  303) 

Federal  Communicatioiu  Commission. 

Roderick  K.  Porter, 

Chief,  Policy  and  Rules  Division,  Broadcast 
Bureau. 

PK  Doc  ai-127»  Filed  »-l(MB:  8:45  amj 

nuMQ  CODE  cna-TMi 


47CFRI>art73 

[BC  Docket  Na  •1-S84;  RM-40071 

Radio  Broadcast  Services.  FM 
Broadcast  Station  in  Wichita  FaHs, 
Texas;  Clianges  Made  in  Tal>le  of 
Assignments 

AQENCV:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARV:  Action  taken  herein  assigns 
FM  Channel  292A  to  Wichita  Falls, 
Texas,  in  response  to  a  petition  filed  by 
Broadco,  Incorporated.  The  assignment 
could  provide  Wichita  Falls  with  a 
fourth  YM  service. 
date:  Effective:  June  29, 1982. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  V.  Joyner,  Broadcast  Bureau. 
(202)  632-7792. 

SUPPLEMENTARY  information: 
List  of  Subjects  in  47  CFR  Part  79 

Radio  broadcasting. 


In  the  matter  of  amendment  of 
S  73.202(b).  Table  of  Assignments.  FM 
Broadcast  Stations.  (Wichita  Falls, 
Texas),  BC  Docket  No.  81-684,  RM^i007. 

Report  and  Order 

(Proceeding  Terminated) 

Adopted  April  21. 1982. 
Released:  A|Kil  aa  1982. 

1.  The  Commission  has  before  it  for 
consideration  the  Notice  of  Proposed 
Rule  Making  herein.  46  FR  62880, 
published  December  29, 1981,  in 
response  to  a  petition  filed  by  Broadco, 
Incorporated  ("petitioner"),  proposing 
the  assignment  of  FM  Channel  292A  to 
Wichita  Falls,  Texas,  as  that 
community's  fourth  FM  assignment 
Supporting  comments  were  filed  by 
petitioner  in  which  it  reaffirmed  its 
intention  to  file  for  the  channel  if 
assigned  as  proposed.  No  oppositions  to 
the  proposal  were  received. 

2.  Wichita  Falls  (population  94,201),* 
the  seat  of  Wichita  County  (population 
121,082),  is  located  near  the  Texas- 
Oklahoma  border,  approximately  192 
kilometers  (120  miles)  northwest  of 
Dallas,  Texas.  It  is  currently  served  by 
three  FM  stations  (KNIN-FM,  Channel 
225;  KKQV,  Channel  277;  and  KLUR, 
Channel  280),  as  well  as  three  full-time 
AM  stations  (KNIN,  iCTRN  and  KWFT). 

3.  Petitioner  submitted  information 
with  respect  to  Wichita  Falls  which  is 
persuasive  as  to  its  need  for  a  fourth  FM 
assignment 

4.  In  response  to  our  request  in  the 
Notice  for  preclusion  information, 
petitioner  advises  that  twenty-two 
communities'  containing  a  population  in 
excess  of  1,000  persons,  and  without  any 
aural  service,  would  sustain  preclusion 
as  a  result  of  the  proposed  assignment 
However,  it  notes  that  twenty  of  these 
communities  have  an  alternate  channel 
available  for  assignment  The  remaining 
two,  Montague  and  Forestburg 
(population  1,300  each),»  are  located  in 
close  proximity  to  Dallas  and  Ft  Worth. 
Texas.  Petitioner  asserts  that  there  is 
little  likelihood  of  a  viable  FM  operation 
at  either  of  those  two  communities. 

5.  On  the  basis  of  the  above 
representation,  we  find  that  the 
preclusive  effect  on  surrounding 


■  Population  figure*  are  derived  from  the  1980  U.S. 
Census,  Advance  Reports. 

*  The  precluded  communities  ai«  as  follows: 
OkJahoma-  Tipton.  Grandfieki  Walter*,  Temple, 
Wauhka.  Ringling.  Ryan.  Rush  Springs,  and  Apache: 
7*6X08.  Lockett  Olney,  {acksboro,  Saint  Jo, 
Montague,  Foreettwug.  Nocona.  Joy,  Henrietta, 
Bectra,  Iowa  Park.  HoUiday  and  Arcbo'  Qty. 

•  Population  figures  supplied  by  petitioner.  Both 
places  are  unincorporated  and  thus  not  listed  in  die 
preliminary  1980  VS.  Census. 


communities  is  insubstantial.  Except  for 
two  communities,  Montague  and 
Forestburg,  alternate  cfa^mels  are 
available  thereto.  The  two  precluded 
communities  do  not  appear  to  be  of 
sufficient  size  to  warrant  our  reserving  a 
channel  there  for  future  use  at  the 
expense  of  another  community  where 
demand  is  present  See,  Sonora. 
California,  46  FR  48200,  published 
October  1, 1981,  and  cases  dted  therein. 

6.  As  stated  in  the  Notice,  die 
assignment  wiU  create  intermixture  of  a 
Class  A  channel  in  a  community 
dominated  by  Class  C  stations. 
However,  petitioner  has  reaffirmed  its 
intention  to  apply  for  the  Class  A 
assignment  notwithstanding  the 
possible  competitive  advantage  that 
may  accrue  to  die  Class  C  operations. 
Therefore,  intermixture  is  not  an 
obstacle  to  the  assignment  herein.  See, 
Yakima,  Washington.  42  F.C.C  2d  548. 
550  (1973);  Key  West,  Florida,  45  F.CC 
2d  142, 145  (1974). 

7.  In  consideration  of  the  foregoing. 
we  believe  that  the  public  interest 
would  be  served  by  the  assignment  dt 

.  Channel  2g2A  to  Wichita  Falls  as  that 
community's  fourth  FM  allocation.  The 
assignment  can  be  made  consistent  with 
the  minimum  distance  separation 
requirements  of  S  73.207  of  the 
Commission's  Rules. 

8.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(d)(1),  303  (g)  and  (r)  and  307(b)  of  tfie 
Communications  Act  of  1934,  as 
amended,  and  SS  0.204(b)  and  0.281  of 
the  Commission's  Rules,  it  is  ordered, 
that  effective  June  29. 1962.  the  FM 
Table  of  Assignments,  S  73.202(b)  of  the 
Rules,  is  amended  with  regard  to 
Wichita  Falls.  Texas,  as  follows: 


Channel  Na 


225.  280,  277.  and  laOK 


9.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 
10.  For  further  information  concerning 
the  above,  contact  Nancy  V.  Joyner, 
Broadcast  Bureau.  (202)  632-7792. 

(Sees.  4,  303, 48  Stat,  as  amended,  1006, 1062; 
47U.S.Cl54,a03) 

Federal  Communicatioiu  Commission. 

Roderick  K.  Poriar, 

Chief,  Policy  and  Rules  Division,  Broadoast 
Bureau. 

(Fit  Doc  O-lSW  Pflad  »-l»4K  Ml  sH 

iCOOC«n>«vit 
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47  CFR  Part  73 

[BC  Docket  No.  81-769;  RM-3943] 

Radio  Broadcast  Services,  FM 
Broadcast  Station  In  Eager,  Arizona; 
Ctianges  Made  in  Table  of 
Assignments 

AQENCY:  Federal  Communications 

Commission. 

ACnON:  Final  rule. 

summary:  Action  taken  herein  assigns 
Channel  223  to  Eagar,  Arizona,  in 
response  to  a  petition  flled  by  Eastern 
Arizona  Broadcasting  Company.  The 
assignment  could  provide  a  first  local 
broadcast  service  to  Eagar. 
DATE:  Effective:  July  6, 1982. 
AOORESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  H.  Tyree,  Broadcast  Bureau, 
(202)  632-7792. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Report  and  Order  Proceeding 
Terminated 

Adopted:  April  29, 1982. 
Released:  May  5, 1982. 

In  the  matter  of  amendment  of 
§  73.202(b),  Table  of  Assignments, 
Broadcast  Stations,  (Eagar,  Arizona),  BC 
Docket  No.  81-769,  RM-3943. 

1.  The  Commission  has  under 
consideration  the  Notice  of  Proposed 
Rule  Making,  46  FR  56835,  published 
November  19, 1981,  proposing  the 
assignment  of  Class  C  FM  Channel  223 
to  Eagar,  Arizona,  in  response  to  a 
petition  filed  by  Eastern  Arizona 
Broadcasting  Company  (petitioner). 
Supporting  comments  were  filed  by  the 
petitioner  restating  its  intention  to  apply 
for  Channel  223,  if  assigned.  No 
oppositions  to  the  proposal  were 
received 

2.  Eagar  (population  2,791],*  in  Apache 
County  (population  52,083),  is  located 
approximately  264  kilometers  (165  miles) 
east  of  Phoenix.  It  is  without  local 
broadcast  service. 

3.  In  its  comments,  the  petitioner 
again  noted  the  need  for  an  FM  facility 
to  serve  Eagar  and  the  surrounding  area. 
The  Notice  had  set  forth  in  the 
preclusion  information  as  provided  by 
the  petitioner  pertaining  to  Channel  259. 
That  channel  conflicted  with  the 
proposed  assignment  of  Channel  260  to 
Thoreau,  New  Mexico  (BC  Docket 
Number  81-615).  Thus  we  substituted 


Channel  223  for  assignment  to  Eagar. 
Since  petitioner  has  ahready  provided 
one  preclusion  study  we  did  not  request 
an  additional  study  for  the  substituted 
channel.  Our  own  review  of  the  impact 
of  this  assignment  is  that  a  large 
availability  of  FM  channels  for  this  area 
will  remain  despite  the  assignment  of 
Channel  223  to  Eagar. 

4.  The  Commission  believes  that  the 
public  interest  would  be  served  by 
assigning  Channel  223  to  Eagar,  Arizona. 
The  petitioner  has  shown  that  there  is  a 
need  and  it  is  willing  to  operate  a  first 
FM  station  in  that  community.  Although 
a  community  the  size  of  Eagar  is  not 
normally  assigned  a  Class  C  channel, 
we  proposed  the  assignment  based  on 
the  community's  inability  to  receive 
usable  signals  and  the  fact  that  the 
nearest  station  is  44  miles  away  (in 
Show  Low,  Arizona).  In  view  of  die 
insignificant  preclusion  impact  and  the 
apparent  need  for  a  wide  coverage  area 
station,  we  find  the  proposal  justified. 

5.  Accordingly,  pursuant  to  authority 
contained  in  sections  4(i),  5(d)(1),  303  (g) 
and  (r)  and  307(b)  of  tiie 
Communications  Act  of  1934,  as 
amended,  and  SS  0.281  and  0.204(b)  of 
the  Commission's  Rules,  it  is  ordered, 
that  effective  July  6, 1982,  the  FM  Table 
of  Assignments,  §  73.202(b)  of  the  Rules, 
is  amended  with  respect  to  the 
community  listed  below: 


att 


Eager,  Afte- 


Channel 
Na 


223 


■Popuktion  flgUTM  an  takao  from  the  19fl0  U.S. 
Canaiw. 


6.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

7.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Broadcast  Bureau,  (202)  632-7792. 

(Sees.  4,  303. 48  Stat.,  as  amended,  1066. 1082; 

47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Roderick  K.  Porter, 

Chief,  Policy  and  Rules  Division,  Broadcast 

Bureau. 

[FK  Doc  82-12771  FUsd  S-l»-82:  8:4S  tm] 
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47  CFR  Part  73 

[BC  Docket  Na  81-872;  RM-4009] 

Radio  Broadcast  Services,  FM 
Broadcast  Station  In  Pagoaa  Springs, 
Colorado;  Changes  Made  In  Tat>ie  of 
Assignments 

AOINCV:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  This  action  assigns  Channel 
292A  to  Pagosa  Springs,  Colorado,  as  a 
first  FM  assignment,  in  response  to  a 
petition  filed  by  Don  Davis. 
date:  Effective:  July  6, 1982. 
ADDRESS:  Federal  Commimications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  H.  Tyree,  Broadcast  Bureau, 
(202)  632-7792. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

In  the  matter  amendment  of 
§  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations  (Pagosa  Springs, 
Colorado),  BC  Docket  No.  81-872,  RM- 
4009. 

Report  and  Order — Proceeding 
Tenninated 

Adopted:  April  29, 1982. 
Released:  May  5, 1982. 

1.  The  Commission  herein  considers 
the  Notice  of  Proposed  Rule  Making,  47 
FR  2890,  publi&hed  January  20, 1982, 
which  seeks  the  assignment  of  Channel 
292A  to  Pagosa  Springs,  Colorado,  as  its 
first  FM  channel.  The  Notice  was  issued 
in  response  to  a  petition  filed  by  Don 
Davis  ("petitioner").  Comments  in 
support  of  the  proposal  were  filed  by  the 
petitioner.  No  oppositions  were 
received. 

2.  Pagosa  Springs  (population  1,331),* 
seat  of  Archuleta  County  (population 
3,664),  is  located  approximately  320 
kilometers  (200  miles)  southwest  of 
Denver,  Colorado.  It  is  served  by 
fulltime  AM  Station  KPAG. 

3.  In  his  comments  to  the  proposal,  the 
petitioner  refers  to  the  data  in  the  Notice 
which  demonstrated  the  need  for  a  first 
FM  assignment  to  Pagosa  Springs.  He 
indicated  that  the  AM  facility  and  a 
weekly  newspaper  were  inadequate  to 
provide  the  desired  sources  of  news  and 
information  to  the  community.  Petitioner 
also  restated  his  intention  to  apply  for 
the  channel  if  assigned. 

4.  The  Commission  believes  that  the 
public  interest  would  be  served  by 
assigning  Channel  292A  to  Pagosa 
Springs,  since  it  would  provide  that 
community  with  an  opportunity  for  a 
first  local  FM  broadcast  service.  The 
channel  can  be  assigned  in  compliance 
with  the  minimum  distance  separation 
requirements. 

5.  In  review  of  the  above  and  pursuant 
to  authority  contained  in  sections  4(i), 
5(d)(i),  303  (g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 


'  Population  flguKi  are  taken  bom  the  1980  U.8. 
Caosu*. 


Federal  Register  /  Vol  47.  No.  91  /  Tuesday.  May  11.  1982  /  Rules  and  Regulations  29135 


amended,  and  S§  0.281  and  0.204(b)  of 
the  Commission's  Rules,  it  is  ordered, 
that  effective  July  6. 1982,  the  FM  Table 
of  Assignments,  §  73.202(b)  of  the 
Commission's  Rules,  is  amended  with 
respect  to  the  community  Usted  below: 


aty 


Pagoea  Sprtngi,  Goto.. 


Clwnnal 
Na 


292A 


6.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

7.  For  further  information  concerning 
this  proceeding  contact  Montrose  H. 
Tyree,  Broadcast  Bureau,  (202)  632-7792. 

(Sees.  4,  303, 48  Stat,  as  amended.  1066, 1082; 
47  U.S.C  154.  303) 

Federal  Commnnications  Commission. 
Roderick  K.  Porter. 

Chief,  Policy  aiid  Rules  Division  Broadcast 
Bureau,  * 

[FR  Doc  tH-van  Filed  6-l&-a2: 8:4S  un] 
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47  CFR  Part  73 

[BC  Docket  No.  81-812;  RM-3941] 

Radio  Broadcast  Services,  FM 
Broadcast  Stations  In  Lamoni,  Iowa; 
Ctianges  Made  In  Table  of 
Assignments 

AQENCV:  Federal  Communications 

Commission. 

ACnOM:  Final  rule. 

SUMMARY:  Action  taken  herein  assigns 
Channel  249A  to  Lamoni,  Iowa,  in 
response  to  a  petition  filed  by  Lamoni 
Broadcasting  Company.  The  assigned 
channel  could  provide  a  first  FM  service 
to  Lamoni. 

DATE  Effective:  June  29, 1982. 
ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  N.  Lipp,  Broadcast  Bureau.  (202) 
632-7792. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

In  the  matter  of  amendment  of 
§  73.202(b).  Table  of  Assignments.  FM 
Broadcast  Stations.  (Lamoni,  Iowa),  BC 
Docket  No.  81-812.  RM-3941. 

Report  and  Order — Proceeding 
Terminated 

Adopted:  April  23, 1982. 
Released:  April  30, 1982. 
1.  The  Commission  has  under 


consideration  a  Notice  of  Proposed  Rule 
Making,  46  FR  58712,  published 
December  3. 198^  proposing  the 
assignment  of  Channel  249A  to  Lamoni. 
Iowa,  as  that  community's  first  FM 
assignment  The  Notice  was  issued  in 
response  to  a  petition  filed  by  Lamoni 
Broadcasting  Company  ("petitioner"). 
Comments  in  support  of  the  proposal 
were  filed  by  the  petitioner.  No 
oppositions  to  the  proposal  were 
received. 

2.  Lamoni  (population  2,705) '  is 
located  in  Decatur  County  (population 
9,794),  near  the  Missouri  border, 
approximately  112  kilometers  (70  miles) 
south  of  Des  Moines,  Iowa.  It  has  no 
local  broadcast  service. 

3.  In  its  comments,  the  petitioner 
restated  the  need  for  an  FM  assignment 
to  Lamoni  and  urged  the  Commission  to 
adopt  its  proposal.  It  also  stated  that  it 
would  apply  for  Chaimel  249A,  if 
assigned. 

4.  The  Commission  has  determined 
that  the  public  interest  would  be  served 
by  assigning  Channel  249A  to  Lamoni. 
Iowa,  since  it  would  provide  the 
community  with  an  opportimity  for  its 
first  FM  broadcast  service. 

5.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i). 
5(d)(1).  303  (g)  and  (r).  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  sections  0.281  and 
0.204(b)  of  the  Commission's  Rules,  it  is 
ordered.  That  effective  June  29, 1982. 

S  73.202(b)  of  the  Commission's  Rules  is 
amended  with  regard  to  the  following 
community. 


cay 


tamoni,  low«_ 


Ctamtl 

Na 


24SA 


6.  //  IB  further  ordered,  That  this 
proceeding  is  terminated. 

7.  For  further  information  concerning 
this  proceeding,  contact  Mark  N.  Lipp. 
Broadcast  Bureau,  (202)  632-7792. 

(Sees.  4,  303, 48  Stat.,  as  amended,  1066, 1082; 
47  U.S.C  154,  303) 

Federal  Commimications  Commission. 
Roderick  K.  Prater. 

Chief  Policy  and  Rules  Division,  Broadcast 
Bureau. 

[FR  Doc  82-ir7S  Filed  B-10-«2: 8:45  aa] 
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47CFRPwt73 

[BC  Docket  Na  t1-77S;  RM-494C] 

Radto  Broadcast  Servtees,  FV 
Broadcast  Station  in  Great  Band, 
Kansas;  Cfianges  Made  in  Table  of 


AODtCV:  Federal  fViinmimifinti^imf 

Commission. 

ACTION:  Final  rule. 


f.  Action  taken  herein  assigns 
Class  C  FM  Channel  300  to  Great  Bend. 
Kansas,  in  response  to  a  petition  filed  by 
John  E.  Bozeman.  The  assignment  could 
provide  Great  Bend  with  a  second  local 
commercial  FM  service. 

date:  Effective:  July  6, 1982. 

ADDRESS:  Federal  Communications 
Commission,  Washington.  D.C  20554. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Nancy  V.  Joyner.  Broadcast  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  INTOnaUTIOM. 

list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Ordw—Proceedii^ 
Terminated 

Adopted:  April  29, 1982. 
Released:  May  5. 1982. 

In  the  matter  of  amendment  of 
S  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations  (Great  Bend, 
Kansas).  BC  Docket  No.  81-778,  RM- 
3946. 

1.  The  Commission  has  under 
consideration  herein  the  Notice  of 
Proposed  Rule  Making,  46  FR  58713. 
published  December  3, 1981,  proposing 
the  assignment  of  Qass  C  FM  Channel 
300  to  Great  Bend,  Kansas,  as  that 
community's  second  commercial  FM 
assignment,  in  response  to  a  petition 
filed  by  John  E.  Bozeman  ("petitioner^ 
Supporting  comments  were  filed  by 
petitioner  in  which  he  reaffirmed  his 
intention  to  apply  for  die  channel,  if 
assigned. 

2.  Great  Bend  (population  16.006),'  the 
seat  of  Bartcm  County  (population 
31,343),  is  located  approximately  144 
kilometers  (90  miles)  northwest  of 
Wichita,  Kansas.  It  is  served  by  co- 
owned  Stations  KVGB(AM)  and  KVGB- 
FM  (Chaimel  282),  as  well  as 
noncommercial  FM  Station  KBJC  (CP 
issued  for  Channel  220A).  Channel  300 


>  Population  figures  m  taken  bom  the  ISSO  U.& 
Census.  Advance  Report 


'  Population  figures  are  extracted  from  the  1980 
VS.  Census,  Advance  Report*,  unless  otberwiae 
indicated. 


20136 


Federal  Register  /  Vol.  47.  No.  91  /  Tuesday.  May  11.  1962  /  Rules  and  Regulationg 


may  be  assigned  to  Great  Bend  in 
compliance  with  the  miniiniiTn  distance 
separation  requirements  of  9  73.207  of 
the  Commission's  Rules. 

3.  In  support  of  his  proposal,  petitioner 
submitted  information  with  respect  to 
Great  Bend  which  is  persuasive  as  to  its 
need  for  a  second  commercial  FM 
channel  assignment 

4.  As  indicated  in  the  Notice,  the 
assignment  of  Channel  300  to  Great 
Bend  would  cause  preclusion  to  occur  in 
nine  communities  *  with  a  population  in 
excess  of  1,000,  and  which  currently 
have  no  FM  service.  However,  petitioner 
indicated  that  alternate  channels  would 
be  available  for  assignment  to  each  of 
the  communities  that  lie  within  the 
precluded  area. 

5.  In  view  of  the  interest  expressed  in 
the  proposed  channel  allocation,  the 
demonstration  of  need  for  additional 
service,  and  the  fact  that  the  preclusion 
impact  does  not  appear  to  be  significant. 
we  believe  that  the  public  interest 
would  be  served  by  a  grant  of  the 
requested  assignment 

6.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(d](l],  303  (g)  and  (r),  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§  0.281  and  a204(b)  of 
the  Commission's  Rules,  it  is  ordered. 
That  effective  July  6, 1982.  §  73.202(b)  of 
the  Commission's  Rules,  the  FM  Table 
of  Assignments,  is  amended  with  regard 
to  the  community  hsted  below,  as 
follows: 


at, 


QtmI  Band.  Kan*.. 


Chttnncl 
Na 


282,300 


7.  It  is  further  ordered,  that  this 
proceeding  IS  TERMINATED. 

8.  For  further  information  concerning 
the  above,  contact  Nancy  V.  Joyner. 
Broadcast  Bureau,  (202)  632-7792. 
(Sees.  4. 303, 48  Stat,  as  amended;  1066, 1088; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 
Roderick  K.  Portar, 

Chief,  Policy  and  Rulet  Division,  Broadcaat 

Bureau. 

[FR  Doc  aa-i27ga  Piled  s-to-az:  S>t5  ub| 

BtUMQ  cooe  sria-oi-M 


'The  precluded  communities  constat  of: 
Oklahoma:  Buffalo  (population  1,3S1);  Kansai: 
Greensburg  (population  1,885),  Kinsley  (population 
2.074).  SL  John  (population  1.346),  Neaa  City 
(population  1,769).  Dighton  (population  1,390),  La 
Crosse  (population  1,618).  Syracuse  (population 
1.654),  and  Leoti  (population  1.880).  LeoU  was 
recently  assigned  FM  Channel  260  in  BC  Docket  Sl- 
562.  released  January  13, 1962. 


47CFRPart73 

[BC  Docket  Na  tX-a;  RII-3M1] 

Radio  Broadcast  Services,  FM 
Broadcast  Station  In  Cut  Bank, 
Montana;  Ctianges  Made  In  Table  of 
Assignments 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  Action  taken  herein  assigns 
Class  C  Chanel  274  to  Cut  Bank. 
Montana,  in  response  to  a  petition  filed 
by  Glacier  Communications,  Inc.  The 
assignment  could  provide  Cut  Bank  with 
its  first  local  aural  service. 
date:  Effective:  June  29, 1982. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554 
FOR  FURTHER  INFORMATION  CONTACR 
Montrose  H.  Tyree,  Broadcast  Bureau. 
(202)  632-7792. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

In  the  matter  of  amendment  of 
9  73.202(b),  Table  of  Assignments,  FM 
Broadcast  Stations.  (Cut  Bank. 
Montana).  BC  Docket  No.  82-2.  RM- 
3991. 

Report  and  Order — Proceeding 
Terminated 

Adopted:  April  26, 1982. 
Released:  April  3a  1982. 

1.  The  Commission  herein  considers 
the  Notice  of  Proposed  Rule  Making,  47 
Fed.  Reg.  2891,  published  January  2a 
1982,  in  response  to  a  petition  filed  by 
Glacier  Communications,  Inc. 
(petitioner)  proposing  the  assignment  of 
Channel  274  to  Cut  Bank,  Montana,  as 
its  first  FM  assignment.  Supporting 
comments  were  filed  by  the  petitioner  In 
which  it  reaffirmed  its  intention  to  apply 
for  the  channel,  if  assigned.  No 
oppositions  to  the  proposal  were 
received. 

2.  Cut  Bank  (population  3,688),  >  seat 
of  Glacier  County  (population  10,628),  is 
located  approximately  144  kilometers 
(90  miles)  northwest  of  Great  Falls, 
Montana.  It  has  no  local  aural  service. 

3.  Petitioner  incorporated  by  reference 
the  information  in  the  Notice  which 
demonstrated  the  need  for  a  first  FM 
assignment  to  Cut  Bank.  In  response  to 
the  request  for  additional  demographic 
and  economic  information,  petitioner 
submits  that  Cut  Bank  serves  as  the 
center  of  most  political  activities  within 
the  area.  Its  economic  base  is  derived 


primarily  from  agricidture.  In  addition. 
Cut  Bank  has  a  wide  range  of 
community  services. 

4.  As  stated  in  the  Notice,  the 
proposed  station  would  provide  a  first 
FM  service  to  9,977  persons  residing  in 
an  area  of  3,942  square  kilometers  (1,552 
square  miles)  and  a  second  FM  service 
to  10,761  persons  in  an  area  of  3,728 
square  Idlometers  (1,467  square  miles).' 
In  the  Notice,  we  also  stated  that  only 
one  community,  Conrad,  Montana, 
would  be  afiected  as  a  result  of  the 
assignment  of  Channel  274  to  Cut  Bank. 
However.  Channels  222  and  278  are 
available  for  assignment  to  that 
conununity. 

5.  After  consideration  of  the  proposal, 
we  have  concluded  that  Channel  274 
should  be  assigned  to  Cut  Bank. 
Although  a  community  the  size  of  Cut 
Bank  is  not  normally  assigned  a  Class  C 
channel,  we  are  convinced  from  the 
information  submitted  by  the  petitioner 
that  the  proposal  would  provide 
substantial  first  and  second  services  to 
the  outlying  area.  Since  alternate 
channels  are  available  to  the  precluded 
area,  we  believe  the  preclusion  impact  is 
insignificant  Thus,  in  view  of  the  need 
for  a  wide  coverage  area  station,  we 
find  the  proposal  justified. 

6.  Canadian  concurrence  in  the 
assignment  of  Channel  274  to  Cut  Bank. 
Montana,  has  been  obtained. 

7.  In  view  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
sections  4(i),  5(d)(1).  303  (g)  and  (r)  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  sections  0.204(b) 
and  0.281  of  the  Commission's  Rules,  it 
is  ordered.  That  effective  Jime  29, 1982. 
the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Rules,  is  amended  with 
regard  to  Cut  Bank,  Montana,  as 
follows: 


our 


Cut  Bank.  Mom., 


Channal 
Na 


274 


8.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

9.  For  further  information  concerning 
this  proceeding,  contact  Montrose  R 
Tyree,  Broadcast  Bureau  (202)  632-7792. 

(Sees.  4,  303, 48  Stat,  as  amended.  1066, 1082; 
47  U.S.C.  154.  303.) 


'  Population  figures  are  taken  from  the  1980  U.S. 
Census,  Advance  Reports. 


■  Petitioner  provided  an  additional  engineering 
study  in  its  comments  demonstrating  the  amount  of 
first  and  second  nighttime  aural  service  that  could 
be  provided  by  its  proposed  station.  Although  no 
population  figures  were  submitted,  the  showing 
reveals  a  significant  amount  of  new  nighttime  aural 
service  providing  further  justification  for  the 
assignment. 
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Federal  Communicatioiu  Commiuon. 
Roderick  K.  Porter, 

Chief,  Policy  and  Rules  Division  Broadcast 
Bureau. 

[FR  Doc  CKTVa  FUed  S-tO-B:  MS  aB] 
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DEPART1IENT  OF  COMMERCE 

Nattomrt  Oceanic  and  Atmoapherte 
Adminiataallon 

50CFR  Part  230 

Talcing  of  Bowhead  Whales  by  Indtans, 
Aleuts,  or  Eskimos  for  Subsistence 
Purposes 

agency:  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 
action:  final  rule. 

SUMMARV:  At  its  32nd  Annual  Meeting 
held  in  Brighton,  England,  in  July  198a 
the  International  Whaling  Commission 
(IWQ  adopted  an  amendment  to  the 
Schedule  of  the  International 
Convention  for  the  Regulation  of 
Whaling  1946,  which  established  a 
three-year  quota  for  the  taking  of  the 
Bering  Sea  stock  of  bowhead  whales  for 
calendar  years  1981. 1982,  and  1983  of  45 
landed  or  65  struck  with  a  maximum  of 
17  landed  in  any  one  year.  All 
amendments  to  the  Schedule  of  the 
Convention  adopted  at  the  32nd  Annual 
Meeting,  including  the  three-year  quota, 
became  effective  on  November  25, 1960 
(45  FR  85031,  December  24, 1980).  A 
Cooperative  Agreement  between  NOAA 
and  the  Alaska  Eskimo  Whaling 
Commission,  also  published  in  this  issue 
of  the  Federal  Register,  will  provide 
specifically  for  the  management  of  the 
bowhead  whale  hunt  ThlB  rule 
complements  the  Cooperative 
Agreement 

DATE:  Hie  rule  becomes  effective  May  6. 
1982. 

ADDRESS:  Assistant  Administrator  for 

Fisheries.  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmosptieric  Administration, 
Washington,  D.C.  20235. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  B.  Roe,  Acting  Director, 
OfHce  of  Marine  Mammals  and 
Endangered  Species,  Washington.  D.C 
20235,  telephone  (202)  634-7461. 
SUPPLEMENTARY  MPORMATWN:  Proposed 
bowhead  whale  management 
regulations  were  published  January  16, 
1981.  The  Cooperative  Agreement 
between  NOAA  and  the  Alaska  Eskimo 
Whaling  Commission,  also  published  in 
this  issue,  replaces  the  regulatory       . 


measures  contained  in  die  proposed 
regulations  of  January  16, 1981.  This 
Hnal  regulation  pix^bits  any  bowhead 
whaling  except  under  the  terms  of  the 
Cooperative  A^eemenL  The  purpose  is 
to  ensure  that  only  the  traditional  nine 
whaling  villages  engage  in  whaling,  as 
has  been  the  case  in  the  past 

The  Department  of  Commerce  has 
determined  that  this  is  not  a  major 
regulation  mider  Executive  Order  12291, 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  and  does  not  require  reporting 
by  ten  or  more  persons. 

List  of  Subjects  in  50  CFR  Part  230 

Whales. 

PART  230-WHAlJNG  PROVISIONS 

50  CFR  Part  230  is  amended  by 
revising  §  230.70  to  read  as  follows. 

Subsistence 


S  230.70 

No  person  shall  hunt  strike,  harass, 
kill  or  land  a  bowhead  whale  except  in 
accordance  with  the  Cooperative 
Agreement  between  the  Administrator 
of  the  National  Oceanic  and 
Atmospheric  Administration  and  the 
Alaska  Eskimo  Whaling  Commission, 
dated  March  26, 1981  and  extended  on 
February  28,  1982  (47  FR  20137  May  11. 
1982),  and  the  Alaska  Eskimo  Whaling 
Commission's  Management  Man  as 
referenced  in  that  Agreement 
(Marine  Mammal  Protection  Act  of  1972,  as 
amended  (le  U.S.C.  1361.  et  seq.].  Endangered 
Species  Act  of  1973,  as  amended  (16  U.S.C 
1531.  et  seq.].  Whaling  Convention  Act  (18 
U.S.C.  918,  et  seq.)) 

Dated:  May  5, 1982. 
William  G.  GoidiMi. 

Assistant  Administrator  for  Fisheries. 

[FR  Doc  U-uasS  rOei  i-tSt  11:9  am] 
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50CFRPart230 

Taking  of  Bowtiead  Whales  by  Incflans, 
Aleuts,  or  Eafclmos  for  Subsistence 
Purposes;  Cooperative  Agreement 
Between  NOAA  and  the  Alaaka  Eskimo 
WhaHng  Commlaalon 

AQENCY:  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Commerce.  ' 

ACTION:  Rule  related  notice. 

summary:  At  its  32nd  Annual  Meeting 
held  in  Brixton,  England,  in  July  198a 
the  International  Whaling  Commission 
(IWC)  adopted  an  amendment  to  the 
Schedule  of  the  Intonational 
Convention  for  the  Regulation  of 


Whaling,  1946.  which  established  a 
three-year  quota  for  the  taking  of  the 
Bering  Sea  stock  of  bowhead  whales  for 
calendar  yean  1961, 1962,  and  1983  of  45 
landed  or  65  struck  with  a  maximom  of 
17  landed  in  any  one  year.  All 
amendments  to  the  Sdiedule  of  the 
Convention  adopted  at  the  32nd  Annual 
Meeting,  including  the  three-year  quota, 
became  effective  on  November  25, 1980 
(45  FR  85031,  December  24, 1980).  This 
notice  publishes  a  Cooperative 
Agreement  between  the  Alaska  Eskimo 
Whaling  Commission  (AEWC)  that 
implements  this  three-year  quota. 
DATES:  The  Cooperative  Agreement 
became  effective  on  March  26. 1981  and 
was  amended  and  extended  on 
February  28, 1962. 

ADDRESS:  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries 
Service,  National  Oceanic  and 
Atmospheric  Administration, 
Washington.  D.C  20235. 


FOR  FURrrNBI  WTOWMATIOW  COWTACTt 

Mr.  Richard  B.  Roe,  Acting  Director, 
Office  of  Marine  Mammals  and 
Endangered  Species,  Washington,  D.C 
20235,  telephone  (202)  634-7461. 
SUPPlfMENTARY  MFORMATKMI:  Prior  to 
1977,  the  IWC  Schedule  exempted  the 
native  subsistence  harvest  of  bowhead 
whales  from  its  otherwise  total 
prohibition  of  the  hunting  of  bowhead 
whales.  In  1977,  die  IWC  removed  that 
exemption  and  established  annual 
quotas  each  year  from  1977  to  1980. 

The  IWC  Schedule  including  the 
bowhead  whale  catch  limits  is  published 
in  the  Federal  Register  aimually  which 
makes  it  effective  with  respect  to  all 
U.S.  citizens  as  required  by  the  Whaling 
Convention  Act  of  1949. 

At  the  32nd  Annual  Meeting  of  the 
IWC  in  July  198a  the  IWC  adopted  a 
three  year  quota  for  bowhead  whales  of 
45  whales  landed  or  65  struck  with  a 
maximum  of  17  landed  in  any  one  year. 

The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
believes  that  the  best  long-term 
approach  to  bowhead  whale 
management  is  in  designiiig  procedures 
that  provide  for  the  development  of  a 
full  record  in  a  fair  and  open  manner 
that  will  lead  to  acceptance  of 
management  decisions  by  the  Eskimos 
and  concerned  individuals  more  readily 
than  in  the  past  We  also  beUeve 
successful  bowhead  whale  management 
must  provide  for  more  Eskimo 
participation.  To  adbieve  these  goals, 
NOAA  entered  into  a  two-year 
Cooperative  Agreement  in  1981  with  the 
Alaska  Eskimo  Whaling  Commission 
(AEWC)  for  cooperative  bowhead 
whale  management.  This  Agreement  has 
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been  amended  and  extended  through 
December  31, 1983.  We  believe  the 
Agreement  provides  the  Eskimos  with  a 
greater  role  in  management  and 
improves  monitoring  and  enforcement  of 
the  bowhead  whale  hunt. 

The  Cooperative  Agreement 
recognizes  that  the  federal  government 
has  primary  responsibility  for  bowhead 
whale  management.  It  also  provides  for 
the  AEWC  to  cooperate  in  whaling 
management  under  the  AEWC's 
Management  Plan  incorporated  into  the 
Agreement.  If  the  conditions  of  the 
Cooperative  Agreement  are  not  met. 
NOAA  reserves  the  right  to  assert  its 
federal  authority  for  management. 

The  Agreement  established  a  strike 
quota  for  1981  of  32  whales,  and  was 
amended  to  provide  a  strike  quota  of  19 
for  1982.  The  Management  Plan  provides 
for  civil  assessments  of  up  to  $10,000 
and  for  withholding  a  whaling  captain's 
privilege  to  whale  for  up  to  5  years  for 
whales  taken  over  19  struck,  or  for  other 
violations  of  the  Management  Plan.  The 
AEWC  will  initially  make  the 
assessments  and  transfer  the 
assessment  to  NOAA.  If  NOAA  does 
not  agree  with  the  assessments,  it  may 
seek  review  in  an  administrative  trial- 
type  hearing. 

The  Management  Plan  includes 
regulations  adopted  by  the  AEWC. 
Although  the  individual  whaling  villages 
are  not  specifically  Usted  in  Section 
100.21  of  the  Management  Plan,  they  are 
de^ed  as  those  which  are  represented 
by  a  Commissioner  to  the  AEWC,  i.e.. 
the  nine  traditional  whaling  villages, 
and  are  Usted  in  the  AEWC  regulations. 
The  Marine  Mammal  Protection  Act  of 
1972  and  Endangered  Species  Act  of 
1973,  as  amended,  prohibit  whaling  by 
any  person  except  natives.  Any  whaling 
captain  registered  under  Section  100.22 
of  the  AEWC  Management  Plan  is 
considered  licensed  for  the  purposes  of 
any  federal  licensing  requirements.  The 
strike  quota  is  divided  among  the 
villages.  Each  AEWC  Commissioner  is 
responsible  for  reporting  daily  to  the 
whalers  the  numbers  of  whales  landed 
and  struck.  Each  Commissioner  is  also 
responsible  for  reporting  to  the  AEWC 
headquarters  in  Barrow  and  the  NOAA 
representative  assigned  to  each  village, 
the  number  of  whales  landed  or  strudc 
at  any  given  time.  We  believe  this 
arrangement  will  improve  monitoring  of 
the  hunt  in  that  communication  among 
the  whalers  is  conducted  in  Eskimo  and 
communication  among  the  various 
whaling  teams  can  best  be  coordinated 
by  their  own  representative. 

A  NOAA  representative  will  be 
present  in  the  villages  during  the 
whaling  season  and  will  monitor  the 
hunt  in  cooperation  with  the  Eskimos. 


In  summary,  we  believe  that  this 
Agreement  meets  our  international  legal 
obligations  and  provides  the  best 
opportunity  for  the  cooperation  of  the 
Eskimos  in  resolving  bowhead  whale 
management  issues. 
Each  section  of  the  1981  agreement  is 
I  printed  below,  followed  by  those 
I  amendments  that  were  made  in  1982. 

List  of  Subjects  in  50  CFR  Part  230 

Whales. 

Dated:  May  S,  1982. 
Williun  G.  Gordon. 
Assistant  Administrator  for  Fisheries. 

Cooperative  Agreement  Between  the 
National  Oceanic  and  Atmospheric 
Administration  and  the  Alaska  Eskimo 
Whaling  Commission 

Purpose 

The  purpose  of  this  agreement  is  to 
provide  for  cooperation  between 
members  of  the  Alaska  Eskimo  Whaling 
Cpmmission  (AEWC)  and  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  in  management 
of  the  bowhead  whale  hunt  for  1981  and 
1982. 

1982  Amendment 

The  piupose  of  this  agreement  is  to 
provide  for  cooperation  between 
members  of  the  Alaska  Eskimo  Whaling 
Conmiission  (AEWC)  and  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  in  management 
of  the  bowhead  whale  hunt  for  1981. 
1982,  and  1983. 

Responsibilities 

NOAA  has  primary  responsibiUty 
within  the  United  States  Government  for 
management  and  enforcement  of 
programs  concerning  the  bowhead 
whale.  The  AEWC  is  an  association 
governing  Alaskan  Eskimo  whalers  who 
hunt  for  bowhead  whales.  The  AEWC 
adopted  a  Management  Plan  on  March 
4, 1981.  to  govern  hunting  for  bowhead 
whales  by  Alaskan  Eskimos.  Under  this 
cooperative  agreement  the  AEWC  will, 
in  cooperation  with  NOAA,  manage  the 
1981  and  1982  bowhead  whale  hunt.  The 
authority  and  responsibilities  of  the 
AEWC  are  contained  in  and  limited  to 
this  Agreement  and  the  Management 
Plan  as  amended  on  March  25, 1981,  to 
the  extent  the  Management  Plan  is  not 
inconsistent  with  this  agreement.  If  the 
AEWC  does  not  meet  the  conditions  of 
this  agreement  or  the  Management  Plan. 
NOAA  may  withdraw  the  authority  of 
the  AEWC  for  management  and  will 
manage  the  bowhead  whale  hunt  in  a 
manner  consistent  vtrith  federal  law.  this 
agreement  and  the  Management  Plan. 


1982  Amendment 

NOAA  has  primary  responsibiUty 
within  the  United  States  Government  for 
management  and  enforcement  of 
programs  concerning  the  bowhead 
whale.  The  AEWC  is  an  association 
governing  Alaskan  Eskimo  whalers  who 
hunt  for  bowhead  whales.  The  AEWC 
adopted  a  Management  Plan  on  March 
4, 1981,  to  govern  hunting  for  bowhead 
whales  by  Alaskan  Eskimos.  Under  this 
cooperative  agreement  the  AEWC  will, 
in  cooperation  with  NOAA,  manage  the 
1981, 1982,  and  1983  bowhead  whale 
hunt.  The  authority  and  responsibiUties 
of  the  AEWC  are  contained  in  and 
Umited  to  this  Agreement  and  the 
Management  Plan  as  amended  on  March 

25. 1981,  August  11, 1981,  and  February 

28. 1982,  to  &e  extent  the  Management 
Plan  is  not  inconsistent  with  this 
agreement  If  the  AEWC  does  not  meet 
the  conditions  of  this  agreement  or  the 
Management  Plan,  NOAA  may  assert  its 
federal  authority  for  management  and 
wiU  manage  the  bowhead  whale  hunt  in 
a  manner  consistent  with  federal  law, 
this  agreement  and  the  Management 
Plan. 

Inspection  and  Reporting 

NOAA  personnel  shall  monitor  the 
hunt  and  ihe  AEWC  shall  assist  such 
personnel  with  such  monitoring.  The 
AEWC  wiU  provide  an  oral  report  to 
NOAA  daily  regarding  the  number  of 
strikes  and  landings.  The  AEWC  wiU 
also  inform  all  whaling  captains  who 
are  engaged  in  whaling  activities  of  the 
number  of  whales  struck  or  landed  at  all 
times.  The  AEWC  will  also  provide  a 
report  to  NOAA  within  30  days  after  the 
conclusion  of  the  spring  hunt  and  the 
fall  hunt  containing  at  least  the 
foUowing  information: 

(1)  The  number,  dates,  and  locations 
of  every  strike  or  landing; 

(2)  The  length,  (as  measured  from  the 
point  of  the  upper  jaw  to  the  notch 
between  the  tail  flukes)  the  extreme 
width  of  the  flukes,  and  the  sex  of  the 
bowhead  whales  landed; 

(3)  The  length  and  sex  of  a  fetus,  if 
present  in  a  landed  bowhead  whale; 
and 

(4)  An  explanation  of  circumstances 
associated  with  the  striking  of  any 
bowhead  whale  not  landed,  and  an 
estimate  of  whether  a  harpoon  or  bomb 
emplacement  caused  a  wound  which 
might  be  fatal  to  the  animal  (e.g.,  the 
harpoon  entered  a  major  organ  of  the 
body  cavity  and  the  bomb  exploded). 

NOAA  will  provide  technical 
assistance  in  coUection  of  the  above 
hiformation.  The  AEWC  shall  assist 
appropriate  persons  in  collection  of 
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specimens  from  landed  whales, 
including  but  not  limited  to  ovaries,  ear 
plugs,  and  baleen  plates.  Such 
specimens  shall  be  available  to 
appropriate  government  officials.  NOAA 
personnel  cooperating  with  AEWC  will 
work  closely  with  the  AEWC 
Commissioner  in  each  whaling  village  to 
facilitate  the  accurate  monitoring  of  the 
hunt 

Management 

(1)  No  more  than  a  total  of  32  whales 
shall  be  struck  in  1981.  The  AEWC  and 
NOAA  shall  determine  the  total  number 
of  whales  that  may  be  struck  in  1982 
through  negotiations  that  shall  be 
concluded  by  March  15, 1982. 

(2)  The  AEWC  may  determine  the 
allocation  of  these  permitted  strikes 
among  the  whaling  villages. 

(3)  The  AEWC  agrees  that  whaling 
captains  will  be  subject  to  civil 
monetary  assessments  for  whales  struck 
over  the  strike  limit  contained  in  this 
agreement  and  for  whales  landed  over 
17  in  1981  or  1982  (if  17  are  not  landed  in 
1981)  or  over  15  in  1982,  if  17  are  landed 
in  1981.  The  AEWC  will  collect  die 
assessments  from  the  whaling  captains 
and  deposit  them  with  NOAA 
representatives.  In  the  event  of  a  dispute 
between  NOAA  and  the  AEWC  over  the 
number  of  whales  landed  or  struck,  or 
the  amount  of  the  assessment  or  other 
factual  matters,  NOAA  will  consult  with 
the  AEWC  about  the  matter.  If  the 
dispute  cannot  be  resolved,  it  will  be 
referred  to  a  NOAA  administrative  law 
judge  for  determination  under  a  trial-like 
administrative  proceeding  of  factual 
findings  and  the  amount  of  assessment 
The  procedures  contained  in  50  CFR 

S§  218.21-218:25  will  control  these 
proceedings.  The  decision  of  the 
administrative  law  judge  may  be 
appealed  to  the  Administrator  of 
NOAA.  Whaling  captains  may  also  be 
liable  for  civil  assessments  for  other 
violations  of  the  management  plan  as 
determined  by  the  AEWC  or  by  an 
administrative  law  judge  under  the 
procedures  described  above. 

1982  Amendment  ( 


(1)  No  more  than  a  total  of  19  whales 
shall  be  struck  in  1982.  The  AEWC  and 
NOAA  shell  determine  the  total  number 
of  whales  that  may  be  struck  in  1983 
through  negotiations  that  shall  be 
concluded  by  March  15, 1983.  The 
AEWC  management  plan  will  provide 
that  whaling  captains  and  crews  will 
use  their  best  efiforts  to  land  every 
whale  that  is  struck,  and  strike  whales 
that  are  under  12  meters  (39  feet]  and 
presumed  to  be  sexually  immature. 


(2)  The  AEWC  may  determine  the 
allocation  of  these  permitted  strikes 
among  the  whaling  villages. 

(3)  The  AEWC  agrees  that  whaling 
captains  will  be  subject  to  civil 
monetary  assessments  for  whales  struck 
over  the  strike  limit  contained  in  this 
agreement  and  for  whales  landed  over 
17  in  1981.  The  AEWC  will  collect  die 
assessments  from  the  whaling  captains 
and  deposit  them  with  NOAA 
representatives.  In  the  event  of  a  dispute 
between  NOAA  and  the  AEWC  over  the 
number  of  whales  landed  or  struck,  or 
the  amount  of  the  assessment  or  other 
factual  matters,  NOAA  will  consult  with 
die  AEWC  about  die  matter.  If  die 
dispute  cannot  be  resolved,  it  will  be 
referred  to  a  NOAA  administrative  law 
judge  for  determination  under  a  trial-like 
administrative  proceeding  of  factual 
findings  and  the  amount  of  assessment 
The  procedures  contained  in  50  CFR 
sections  2ia21-218.25  will  control  these 
proceedings.  The  decision  of  the 
administrative  law  judge  may  be 
appealed  to  the  Administrator  of 
NOAA.  Whaling  captains  may  also  be 
liable  for  dvd  assessments  for  other 
violations  of  the  management  plan  as 
determined  by  the  AEWC  or  by  an 
administrative  law  judge  under  the 
procedures  described  above. 

Authorities 

This  cooperative  agreement  is 
concluded  under  the  authorities 
governing  management  of  Uving  marine 
resources,  including  but  not  limited  to 
the  Marine  Mammd  Protection  Act  of 
1972. 

Duration 

This  agreement  ejqiires  on  December 
31,1982. 

1982  Amendment 

This  agreement  expires  on  December 
31.1983. 


ConsuJtatioa 

NOAA  and  Uie  AEWC  shall  consult 
during  the  operation  of  this  agreement 
concerning  die  matters  addressed  herein 
as  well  as  other  matters  related  to 
bowhead  whale  management  which 
either  party  believes  are  suitable  for 
such  consultation. 

19a2Amendent 

NOAA  and  die  AEWC  shall  consult 
during  the  operation  of  this  agreement 
concerning  die  matters  addressed  herein 
as  well  as  all  odier  matters  related  to 
bowhead  whales  which  either  party 
believes  are  suitable  for  such 
consultation.  Specifically.  NOAA  shall 
consult  with  the  AEWC  on  any  action 
undertaken  or  any  action  proposed  to  be 


undertaken  by  any  agency  or 
department  of  the  Federal  Government 
that  may  affect  the  bowhead  whale  and 
shall  use  its  best  efforts  to  have  such 
agency  or  department  participate  in 
such  consultation  with  the  AEWC 

Amendment 

Tliis  agreement  may  be  amended  by 
the  written  agreement  of  the  parties. 
Done  in  dupUcate  in  Washington.  D.C, 
on  the  26th  of  March,  1981.  James  P. 
Walsh  (for  NOAA)  and  Eugene  Brower 
(forAEWQ. 

Done  in  duplicate  in  Anchorage, 
Alaska,  on  the  28th  of  February.  1982. 
Robert  W.  McVey  (initialling  for 
NOAA).  Roger  Silook  (for  AEWC).  and 
John  V.  Byrne  (final  approval  for 
NOAA). 


AEWC 


Plan 


Subpart  A — introdnctioD 

§  100.1    Purpose  of  RegulatiottM 

It  is  the  purpose  of  the  regulation  contained 
herein  to:  (a)  insore  an  efficient  sutMistence 
harvest  trf  bowhead  whales:  and  (b)  provide 
a  means  within  the  Alaskan  Eskimo  customs 
and  institutioo  of  limiting  the  bowhead  wliale 
harvest  in  order  to  prevent  tike  extinctiaa  of 
such  species. 

§100.2    Scope  of  RegdJadona 

The  regulation  contained  herein  applies  to 
the  subsistence  hunting  of  bowitead  witalea 
by  Eskimos  located  in  the  State  of  Aladca. 

Sul^Mrt  B— Alaska  Eskmo  WhaBi^ 
ComiDiflaiaa 

§10ail    Ahmbts 

(a)  The  Alaska  Eskimo  Whating 
Commission  (heretnafler  AEWQ  is 
empowered  to  administer  the  regulations 
contained  herein  to  insure  that  the  pmpoaea 
in  S  100.1  of  these  regulations  are  attaiioed. 

(b)  The  AEWC  is  empowered  to  enforce 
these  regulations  by: 

(1)  Denying  any  person  who  violates  these 
regulations  the  right  to  participate  in  hunting 
the  bowhead  whale. 

(2)  Making  dvil  assessments. 

(3)  Acting  as  an  enforcement  agent  for  any 
governmental  entity  authorixed  to  enfom 
these  regulations. 

(c)  The  AEWC  is  empowered  to  promulgate 
interim  regulations  that  are  in  addition  to,  but 
not  inconsistent  with,  regulatioos  coatained 
herein. 

§10ai2   Datiea 

(a)  The  AEWC  shaD  administar  and 
enforce  the  regulatioiu  contained  berate 
(including  any  interim  regulati«is). 

(b)  The  AEWC  shall  condnct  village 
educational  programs  to  facilitate  compbaaoa 
with  these  regulations,  including  training 
programs  for  whaling  captains  and  oews. 

(c)  The  AEWC  shall  initiate  research  for 
improvement  of  the  accuracy  and  reliability 
of  weapons. 
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Subpart  C— Ragulalioiu 

§  100.21    Definitions 

(a)  "Bowhead  whale"  means  a  whale 
whose  scientific  name  is  Balaena  mysticetus 
and  which  migrates  past  whaling  villages  in 
Alaska. 

(b)  "Captain"  means  the  person  in  charge 
of  a  whaling  crew. 

(c)  "Harvest"  means  to  kill  and  bring  to 
shore  or  butchering  area. 

(d)  "Non-traditional  weapons"  means  any 
instrument  that  could  be  used  to  harvest  a 
bowhead  whale  that  is  not  a  traditional 
weapon. 

(ej  'Traditional  weapon"  means  a  harpoon 
with  line  attached,  darting  gun,  shoulder  gun, 
lance  or  any  other  weapon  approved  by  the 
AEWC  as  such  a  weapon  in  order  to  improve 
the  efficiency  of  the  bowhead  whale  harvest. 

(i)  "Harpoon  with  line  attached"  means  a 
harpoon  with  a  rotating  head  which  is 
attached  to  a  line  and  float  and  which  has  no 
explosive  charge.  (See  Figures  7  and  8  of 
Appendix  E  of  the  FEIS  on  the  International 
Whaling  Commission's  Deletion  of  Native 
Exemption  for  the  Subsistence  Harvest  of 
Bowhead  Whales.  (October,  1977)  (hereafter 
FEIS) 

(ii)  "Darting  gun  harpoon"  means  a 
harpoon  with  an  explosive  charge  and  with  a 
line  and  float  attached.  (See  Appendix  E  of 
the  FEIS  in  Figure  4] 

(iii)  "Shoulder  gun"  means  a  whaling  gun, 
adapted  &om  the  era  of  commercial  whaling 
In  the  19th  Century,  which  has  an  explosive 
charge  and  which  has  no  attached  line  and 
float  (See  Appendix  E  of  the  FEIS  in  Figxire  5) 

(iv)  "Lance"  means  a  non-explosive 
sharply  pointed  weapon  without  a  harpoon 
head. 

(f)  "Whaling  crew"  means  those  persons 
who  participate  directly  in  the  harvest  or 
attempted  harvest  of  the  bowhead  whale  and 
are  under  the  supervision  of  a  captain. 

(g)  "Whaling  village"  means  the  Alaska 
Eskimo  village  in  wbdch  resides  a  whaling 
captain  and  crew  which  participate  in  the 
harvest  of  bowhead  whales  and  which  is 
represented  by  a  Commissioner  of  the 
AEWC. 

(h)  "Whaling  season"  means  customary 
period  of  time  during  which  the  bowhead 
whale  is  harvested,  either  in  the  Spring  of 
FaU. 

§100.22    Registration 

(a]  Bach  captain  shall  register  wldi  the 
AEWC  on  forms  provided  by  the  AEWC  for 
that  purpose  which  discloses  his  name, 
address,  age,  qualifications  as  captain,  names 
of  the  crew  members,  name(s)  of 
haipooner(s),  and  his  willingness  to  abide  by 
the  regulations  of  the  AEWC  and  to  require 
his  crew  to  abide  by  those  regulations. 

(b)  The  AEWC  shall  take  into  account  any 
reading  or  language  difficulties  in  developing 
procedures  and  forms  for  registration. 

§100.23    Reports 

(a)  Each  whaling  captain  shall  be 
rssponsible  for  keeping  a  written  record  of 
the  number  of  whales: 

(1)  Attempted  to  be  harvested  by  using 
traditional  weapons  but  not  harvested, 

(2)  Harvested  by  the  captain  or  his  craw, 
and 


(3)  Sighted  by  the  captain  or  his  crew. 

(b)  Each  whaling  captain  shall  report  the 
date,  place,  and  time  of  any  striking  not 
resulting  in  harvesting  and  shall  describe: 

(1)  The  size  and  type  of  the  bowhead 
whale, 

(2)  Any  known  later  attempted  harvest  or 
actual  harvest  of  said  whale, 

(3)  The  reason  for  the  captain  or  crew  not 
harvesting  the  whale,  i.e.  environmental 
factors,  the  failure  of  traditional  weapons,  or 
other  reason,  and 

(4)  llie  condition  of  the  whale  that  was  not 
harvested. 

(c)  Each  whaling  captain  shall  make  such 
other  reports  as  the  AEWC  requires  in  order 
to  accomplish  the  purposes  of  the  regulations 
herein  or  in  order  to  advance  the  scientific 
knowledge  of  the  bowhead  whale. 

§  100.24    Permissible  Harvesting  Methods 

(a)  No  whaling  captain  or  crew  shall 
harvest  or  attempt  to  harvest  the  bowhead 
whale  in  any  manner  other  than  the 
traditional  harvesting  manner. 

(b)  "Traditional  harvesting  manner"  means: 

(1)  Only  traditional  weapons  shall  be  used, 
as  defined  in  {  100.21(e]. 

(2)  The  bowhead  whale  may  be  struck  with 
a  haipoon  or  darting  gun  with  line  and  float 
attached  or  simultaneously  with  harpoon  and 
shoulder  gun  or  darling  gun. 

(3)  The  shoulder  gun  may  be  used. 

(i)  When  accompanied  by  harpoon  with  or 
without  a  darting  gun. 

(ii)  After  a  line  has  been  secured  to  the 
bowhead  whale,  or 

(iii)  When  pursuing  a  wounded  bowhead 
whale  with  a  float  attached  to  it 

(4)  The  lance  may  be  used  after  a  line  has 
been  secured  to  the  bowhead  whale. 

1981  Amendment  (August  11. 1961) 

§  100.24  Permissible  Harvesting  Methods 

(a)  No  whaling  captain  or  crew  shall 
harvest  or  attempt  to  harvest  the  bowhead 
whale  in  any  manner  other  than  the 
traditional  harvesting  manner. 

(b)  'Traditional  harvesting  manner"  means: 

(1)  Only  traditional  weapons  shall  be  used. 
as  defined  in  S  100.21(e). 

(2)  The  bowhead  whale  may  be  struck  with 
a  harpoon  or  darting  gun  with  line  and  float 
attached. 

(3)  The  shoulder  gun  may  be  used 

(i)  After  a  line  has  been  secured  to  the 
bowhead  whale,  or 

(ii)  When  pursuing  a  wounded  bowhead 
whale  with  a  float  attached  to  it 

(4)  The  lance  may  be  used  after  a  line  has 
been  secured  to  the  bowhead  whale. 

§  lOOJS  Traditional  Proprietary  Claim 

The  bowhead  whale  shall  belong  to  the 
captain  and  crew  which  first  strikes  the 
bowhead  whale  in  the  manner  described  in 
i  100.24. 

§100JX  Level  of  Harvest 

(a)  The  AEWC  shall  establish  the  levels  of 
harvest  or  attempted  harvest  for  each 
whaling  village  during  each  season  or 
seasons. 

(b)  In  establishing  the  levels  of  harvest  or 
attempted  harvest  the  AWEC  shall  consult 
with  each  whaling  village. 


§  100.31  Denial  of  Participation  in  Harvest 

(a)  Any  person  who  the  AEWC  determines 
has  violated  the  regulations  contained  herein 
shall,  after  opportunity  for  a  hearing  before 
the  AWEC,  be  prohibited  from  harvesting  or 
attempting  to  harvest  the  bowhead  whale  for 
a  period  of  not  less  than  one  whaling  season 
nor  more  than  five  whaling  seasons. 

(b)  Any  person  who  violates  the 
regulations  contained  herein  shaU  be  subject 
to  a  fine  of  not  less  than  $1,000  nor  mora  than 
$10,000  as  assessed  by  the  AEWC.  No  person 
shall  harvest  or  attempt  to  harvest  the 
bowhead  whale  imtil  such  fine  has  been  paid. 

AEWC  Regulations  for  the  1961  Whaling 
Season 

A.  Under  authority  of  i  100.26  of  the 
AEWC  Management  Plan,  the  AEWC 
establishes  levels  of  attempted  harvest 
(strikes)  for  bowhead  whales  for  each 
whaling  village  during  the  1981  season  as 
follows: 


Savoonga.. 
QamtMi... 
KlvaSm. 
WalM.— 

PtI 


Wa 
Barrow. 


TeW. 


3 
3 
2 
1 
S 
4 
10 
3 
1 

32 


B.  Under  authority  of  { 100.11(c)  of  the 
AEWC  Management  Plan,  the  AEWC 
prohibits  any  whaling  captain  in  any  whaling 
village  from  whaling  for  any  calf  or  any 
bowhead  whale  accompanied  by  a  calf. 

AEWC  Regulations  for  the  1962  WhaUng 
Season 

A.  Under  authority  of  \  100.26  of  the 
AEWC  Management  Plaa  the  AEWC 
establishes  levels  of  attempted  harvest 
(strikes]  for  bowhead  whales  for  each 
whaling  village  during  the  1982  season  as 
follows: 

1.  Savoong^^ , «.««.»_«„.„..„„„....„ ...... 


Qwnbal. 
Kivalna. 
Wi«a*«. 
PI  Hop*. 


Kaktovk. 


ToM.. 


19 


2.  Kivallna  is  authorized  to  transfer  any 
unused  strike  to  Point  Hope.  The  AEWC  may 
make  any  other  transfers  it  deems 
appropriate  by  majority  vote  of  its 
Commissioners  in  a  telephone  poll  conducted 
for  that  purpose.  The  AEWC  recognizes  the 
hardship  imposed  on  Nuiqsut  during  the  fall 
of  1961  and  will  be  sympathetic  to  any 
raquirement  for  a  transfer  of  an  unused 
strike.  Any  other  unused  strikes  from  the 
Spring  Hunt  not  otherwise  transferred  and 
any  unused  strikes  firom  Fall  Hunt  whaling 
villages  that  have  ceased  hunting  shall  be 
transferred  to  Barrow  for  the  Fall  Hunt 

a  Under  authority  of  i  100.11(c)  of  the 
AEWC  Management  Plan,  the  AEWC 


Federal  Reggter  /  Vol.  47.  No.  91  /  Tuesday.  May  11.  1982  /  Rules  and  Regulathms 


20141 


prohibits  any  whaling  captains  in  any 
whaling  village  from  whaling  for  any  calf  ot 
any  bowhesd  whale  accompanied  by  a  calt 

C.  TTie  AEWC  hereby  provides  that 
whaling  captains  and  crews  will  use  their 
best  efforts  to  land  every  whale  that  it  struck 
and  strike  whales  that  are  under  12  meters 
(approximately  39  feet)  and  presumed  to  be 
sexually  immature. 

D.  Because  the  IWC  Las  requested  the 
AEWC  to  reduce  the  number  of  whales 
struck  but  not  landed  to  zero  as  quickly  as 
possible,  the  AEWC  will  pay  a  civil  monetary 
assesament  for  any  whales  landed  in  excess 
of  16  but  not  in  excess  of  19. 

[FR  Doa  82-12882  Pilad  S-S-B2: 11:30  am] 
MUMQ  CODE  9S10-2iMi 
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Proposed  Rules 


Federal  RegUler 
Vol.  47.  No.  91 
Tuesday,  May  11,  1982 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)lic  of  the 
proposed  issuance  of  mles  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  900 

Intergovernmental  Personnel  Act 
Programs:  Standards  for  a  Merit 
System  of  Personnel  Administration 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

summary:  The  U.S.  Office  of  Personnel 
Management  (01^)  proposes  to  issue 
revised  Standards  for  a  Merit  System  of 
Personnel  Administration.  The  revision 
would:  (1)  Better  implement  the 
requirement  of  the  Intergovernmental 
Personnel  Act  to  minimize  Federal 
intervention  in  State  and  local  personnel 
administration;  (2)  Remove 
imnecessarily  burdensome  and  costly 
restrictions  on  State  and  local  merit 
personnel  systems;  (3)  Effect  cost 
savings  by  eliminating  the  need  for  dual 
personnel  systems  that  the  existing 
Standards  have  forced  some  State  and 
local  governments  to  maintain;  (4) 
Recognize  the  voluntary  progress  of 
State  and  local  governments,  over  the 
years,  in  implementing  the  intent  of  the 
Standards  thus  making  detailed  Federal 
requirements  no  longer  necessary;  (5) 
Encourage  innovation  and  allow  for 
diversity  in  merit  systems  as  required  in 
the  Intergovernmental  Personnel  Act;  (6) 
Recognize  fully  the  rights,  powers,  and 
responsibilities  of  State  and  local 
government;  (7)  Provide  State  and  local 
governments  more  flexibility  in 
administering  their  merit  personnel 
systems,  while  maintaining  protections 
where  there  is  a  Federal  interest  in 
promoting  proper  and  efficient 
administration  of  Federal  grants. 

Under  this  revision,  0PM  will  adopt 
the  merit  principles  of  the 
Intergovernmental  Personnel  Act  as  the 
basic  personnel  management 
requirements  for  administering  all 
Federal  grant  assistance  programs  that 
require,  by  statute  or  by  regulation,  that 
the  State  or  local  agency  receiving  the 


grant  maintain  a  merit  system  of 
personnel  administration.  These 
standards  recognize  equal  employment 
opportunity  requirements  insofar  as  they 
apply  by  statute  to  State  and  local 
jurisdictions  under  Title  VII  of  the  Civil 
Rights  Act  of  1964,  the  Equal  Pay  Act  of 
1963,  the  Age  Discrimination  in 
Employment  Act  of  1967,  the 
Rehabilita-iion  Act  of  1973,  the  State  and 
Local  Fiscal  Assistance  Act  and  other 
relevant  laws.  Consistent  with  merit 
principles,  affirmative  actions  shall  be 
pursued,  where  necessary,  to  overcome 
barriers  to  equal  employment 
opportunity. 

DATES:  Comments  must  be  received  on 
or  before  July  12, 1982. 

address:  Send  or  deliver  comments  to: 
U.S.  Office  of  Persoimel  Management 
Office  of  Planning  and  Evaluation,  1900 
E  Street,  N.W.,  Room  7R48,  Washington, 
D.C.  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Michael  Sanera,  (202)  254-3134. 

SUPPLEMENTARY  INFORMATION:  Under 
Section  208(a)  of  the  Intergovernmental 
Personnel  Act,  as  amended,  the  U.S. 
Office  of  Personnel  Management  (OPM) 
is  responsible  for  prescribing  personnel 
standards  which  are  to  be  followed  by 
State  and  local  governments  as  a 
condition  of  participation  in  Federal 
assistance  programs  which  require 
systems  of  personnel  administration  on 
a  merit  basis  for  persons  engaged  in 
carrying  out  such  programs. 

On  February  16, 1979,  OPM  exercised 
the  authority  contained  in  Section  208(a] 
and  published  a  revision  of  the  Merit 
Systems  Standards.  These  Standards 
now  appear  at  5  CFR  900  Subpart  F. 

While  the  1979  revision  had  as  one  of 
its  purposes  the  removal  of 
unnecessarily  detailed  and  restrictive 
material,  the  final  background  statement 
and  regulations  and  guidelines  were 
over  25  pages  in  length  in  the  Federal 
Regbter.  Consistent  with  OPM's 
experience  with  State  and  local 
government  implementation  of  the  intent 
of  the  Standards,  the  requirement  of  the 
Intergovernmental  Personnel  Act  itself 
that  Federal  intervention  be  minimized, 
and  the  President's  goal  to  reduce 
unnecessary  regidatory  burdens  on 
State  and  local  governments,  the 
Standards  have  been  carefully  reviewed 
again  to  identify  unnecessary 
requirements. 


As  a  result  of  this  review,  it  has  been 
determined  that  the  basic  merit 
principles  of  the  Intetgovemmental 
Personnel  Act  contain  the  essential 
elements  needed  to  assure  merit 
personnel  administration  in  the 
operation  of  those  Federal  assistance 
programs  which  require  it. 

These  merit  principles  are  currently 
incorporated  in  the  Standards,  but  are 
accompanied  by  a  considerable  number 
of  other  requirements  and  guides. 
Therefore,  it  has  been  possible  to 
achieve  the  purposes  of  the 
Intergovernmental  Personnel  Act  while,, 
at  the  same  time,  making  a  major 
reduction  in  the  regulations  by  removing 
most  of  the  existing  detailed  provisions 
except  for  the  basic  merit  principles 
themselves. 

The  approach  to  administration  of  the 
Standards,  in  this  proposal,  is 
predominantly  reliance  on  self- 
certification  of  compliance  by  State  and 
local  chief  executives.  The  proposal 
affirms  the  responsibility  of  chief 
executives  to  assure  compliance  of  their 
jurisdictions  with  the  Standards.  The 
proposal  further  specifies  that  OPM  will 
assist  chief  executives  in  resolving 
issues  of  compliance,  and  that  Office 
only  may  provide  recommendations  to 
the  responsible  Federal  grantor  agency. 

The  proposal  deletes  from  the  existing 
Standards,  Appendix  B,  the  Uniform 
Guidelines  on  Employee  Selection 
Procedures  (1978).  This  appendix  has 
been  deleted  because  the  Guidelines  are 
included  in  other  regulations  which 
apply  to  agencies  of  State  and  local 
governments,  namely  29  CFR  Part  1607, 
41  CFR  Part  60.3,  and  28  CFR  50.14.  To 
include  the  Guidelines  in  this  proposal 
would  result  in  unnecessary  regulatory 
duplication. 

This  regulation  will  reduce  reporting 
and  other  requirements  now  imposed  on 
governmental  jurisdictions  that  receive 
grants  under  numerous  Federal 
assistance  programs. 

E.0. 12291.  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  for  the  purposes  of  E.O. 
12291,  Federal  Regulation,  because  it 
will  not  result  in: 

(1)  An  aimual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal  State  or  local  government 
agencies,  or  geographic  regions,  or 
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(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  interprises 
in  domestic  or  export  markets. 

Regulatory  Hexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  business,  small 
organizationa]  units  and  small 
governmental  jurisdicitions. 
U.S.  Office  of  Personnel  Management 
Donald  ).  Devine, 
Director. 

List  of  Subjects  in  5  CFR  Part  900 

Administrative  practice  and 
procedure,  Civil  rights.  Equal 
employment  opportimity.  Government 
employees.  Grant  programs-education. 
Handicapped.  Intetgovemmental 
relations. 

Accordingly,  the  Office  of  Personnel 
Management  proposes  to  amend  5  CFR 
Part  900  by  revising  Subpart  F  to  read  as 
follows: 

PART  900-INTERGOVERNIIENTAL 
PERSONNEL  ACT  PROGRAMS 


Subpart  F-Qtandards  for  a  Merit  Systwn  of 


900.601  Pnrpose. 

900.602  Applicability. 

900.603  Standards  for  a  Merit  System  of 
Personal  Administration. 

900.604  Compliance. 

900.605  Establishing  a  Merit  Requirement 
Appendix  A    The  Standards  for  a  Merit 

System  of  Personnel  Administration. 
Autbotity:  42  USC  4728,  4763;  E.0. 11589, 3 
Cmt  557  (1971-1975  Compilation). 

S  900.601    PurpoM. 

(a)  The  purpose  of  these  regulations  is 
to  implement  provision  of  Title  II  of  the 
Intergovernmental  Personnel  Act  of 
1970,  as  amended,  relating  to  Federally 
required  merit  personnel  systems  in 
State  and  local  agencies,  in  a  maimer 
that  recognizes  fully  the  rights,  powers, 
and  responsibilities  of  State  and  local 
governmental  and  encourages 
innovation  and  allows  for  diversity 
among  State  and  local  governments  in 
the  design,  execution,  and  management 
of  their  systems  of  personnel 
administration. 

(b]  Certain  Federal  grants  programs 
require,  as  a  condition  of  eligibility,  that 
State  and  local  agencies  that  receive 
grants  establish  merit  personnel  systems 
for  their  personnel  engaged  in 
administration  of  the  grant-aided 


program.  These  merit  personnel  systems 
are  in  some  cases  required  by  specific 
Federal  grants  statutes  and  in  other 
cases  are  required  by  regulations  of  the 
Federal  grantor  agencies.  Tide  II  of  the 
Act  gives  the  U.S.  Office  of  Personnel 
Management  authority  to  prescribe 
standards  for  these  Federally  required 
merit  personnel  systems. 

{900.602    Applcabty. 

(a)  Sections  900.60^-604  apply  to  those 
State  and  local  governments  that  are 
required  to  operate  merit  personnel 
systems  as  a  conditions  of  eligibility  for 
Federal  assistance  or  participation  in  an 
intergovernmental  program.  Merit 
personnel  systems  are  required  for  State 
and  local  personnel  engaged  in  the 
administration  of  assistance  and  other 
intergovernmental  programs, 
irrespective  of  the  source  of  funds  for 
their  salaries,  where  Federal  laws  or 
regulations  require  the  establishement 
and  maintenance  of  such  systems.  A 
reasonable  number  of  positions  may  be 
exempted  bom  merit  personnel  system 
coverage  where  such  exemption  would 
not  substantially  affect  proper  and 
efficient  administration  of  die  affected 
Federal  assistance  programs. 

(b)  Section  900.605  applies  to  Federal 
agencies  that  operate  Federal  assistance 
or  intergovernmental  programs. 

§900^03    StamtaniaforallwIISystwnof 


The  quality  of  public  service  can  be 
improved  by  the  development  of 
systems  of  personnel  administration 
consistent  with  such  merit  principles 


(a)  Recruiting,  selecting,  and 
advancing  employees  on  the  basis  of 
their  relative  ability,  knowledge,  and 
skills,  including  open  consideration  of 
qualified  applicants  for  initial 
appointment 

(b)  Providing  equitable  and  adequate 
compensation. 

(c)  Training  employees,  as  needed,  to 
assure  high  quality  performance. 

(d)  Retaining  employees  on  the  basis 
of  the  adequacy  of  their  performance, 
correcting  inadequate  performance,  and 
separating  employees  whose  inadequate 
performance  cannot  be  corrected. 

(e)  Assuring  non-discrimination  for 
applicants  and  employees  in  all  aspects 
of  personnel  administration  without 
regard  to  political  affiliation,  race,  oo\at, 
national  origin,  sex,  religious  creed,  age, 
or  handicap  and  with  proper  regard  for 
their  privacy  and  constitutional  rights  as 
citizens. 

(f)  Assuring  that  employees  are 
protected  against  coercion  for  partisan 
political  purposes  and  are  prohibited 
from  using  their  official  authority  for  the 


purpose  of  interfering  with  or  affecting 
the  result  of  an  election  or  a  nomination 
for  office. 

(900.604    CompManca. 

(a)  Certification  by  Chief  Executives. 
(1)  Certification  of  agreement  by  the 
chief  executives  of  State  or  local 
jurisdictions  to  maintain  a  system  of 
personnel  administration  in 
conformance  with  these  Standards 
meets  the  merit  personnel  requirements 
of  the  Federal  assistance  or  other 
programs  to  which  personnel  standards 
on  a  merit  basis  are  applicable. 

(2)  States  will  maintain  these 
certifications  and  make  them  available, 
on  request,  to  the  Office  of  Personnel 
Management  or  Federal  grantor 
agencies. 

(3)  The  Governor  may  designate  an 
agency  or  agencies  to  supervise 
certifications  from  local  chief  executives 
and  make  them  available,  on  request  to 
Federal  grantor  agencies  or  the  Office  of 
Personnel  Management 

(4)  If  no  State  agency  supervises  local 
government  administration,  local 
governments  will  maintain  the 
certifications  and  make  them  available 
to  Federal  grantor  agencies  or  the  Office 
of  Persoimel  Management  on  request 

(5]  In  the  absence  of  certification  by 
the  chief  executive,  assurance  as  to 
compliance  with  the  Standards  may  be 
effected  by  certification  from  the  heads 
of  those  State  and  local  agencies  that 
are  required  to  have  merit  personnel 
systems  as  a  condition  of  Federal 
assistance  or  other  intergovernmental 
programs. 

(b)  Resolution  of  Compliance  Issues. 
(1)  Chief  executives  of  State  and  local 
jurisdictions  operating  covered 
programs  are  responsible  for  supervising 
compliance  of  their  jurisdictions  with 
the  Standards.  They  shall  resdve  all 
questions  regarding  compliance  of  their 
jurisdictions  with  the  Standards. 
Hndings  and  supporting  documentation 
with  regard  to  specific  compliance 
issues  shall  be  maintained  by  the  chief 
executive,  or  a  personal  designee,  and 
shall  be  forwarded,  on  request  to  the 
Office  of  Personnel  Management  or  the 
Federal  grantor  agency  responsible  for 
the  program  in  question. 

(2)  Hie  merit  principles  apply  to 
systems  of  personnel  administration, 
llie  Intergovernmental  Personnel  Act 
does  not  authorize  OPM  to  exercise  any 
authority,  direction,  or  control  over  the 
selection,  assignment  advancement 
retention,  compensation,  or  other 
personnel  action  with  respect  to  any 
individual  State  or  local  employees. 

(3)  If  a  chief  executive  is  unable  to 
resolve  a  compliance  issue  to  the 
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satisfaction  of  the  Office  of  Personnel 
Management  that  Office  will  assist  the 
Chief  executive  in  resolving  the  issue, 
and  that  Office  only  may  provide 
recommendations  to  the  responsibile 
Federal  grantor  agency. 

§900.605    Establishing  a  Mwtt 
Requirement 

Federal  agencies  may  adopt 
regulations  that  require  the 
establishment  of  a  merit  personnel 
system  as  a  condition  for  receiving 
Federal  assistance  or  otherwise 
participating  in  an  intergovernmental 
program  only  with  the  prior  approval  of 
the  Office  of  Personnel  Management 

Appendix  A— The  Standards  for  a  Merit 
System  of  Personnel  Administration 

Fart  L  The  following  programs  have  a 
statutory  requirement  for  the 
establishment  and  maintenance  of 
personnel  standards  on  a  merit  basis. 

Program,  Legislation,  and  Statutory 
Reference 

Food  Stamp,  Food  Stamp  Act  of  1977. 
as  amended;  7  U.S.C.  2020(e}(6)(B). 

National  Health  Plaiming  and 
Resources  Development  Public  Health 
Service  Act  (Title  XV).  as  amended  by 
the  National  Health  Planning  and 
Resources  Development  Act  of  1974, 
S  1522.  on  lanuary  2. 1975;  42  U.S.C. 
300m-l(b)(4)(B). 

Old-Age  Assistance.  Social  Security 
Act  (Title  I),  as  amended  by  the  Social 
Security  Act  Amendments  of  1939,  $  101. 
on  August  la  1039;  42  U.S.C 
302(a)(5)(A). 

Employment  Security  (Unemployment 
Insurance  and  Employment  Service), 
Social  Security  Act  (Title  HI),  as 
amended  by  the  Social  Security  Act 
Amendments  of  1939.  9  301.  on  August 
10, 1939.  ind  the  Wagner-Peyser  Act  as 
amended  by  Pub.  L  8-775,  S  2,  on 
September  8, 1950;  42  U.S.C.  503(a)(1) 
and  29  U.S.C.  49d(b). 

Aid  to  Families  With  Dependent 
Children.  Social  Security  Act  (Title  IV- 
A),  as  amended  by  the  Social  Security 
Act  Amendments  of  1939,  S  401,  on 
August  10, 1939, 42  U.S.C  602(a)(5). 

Aid  to  the  Blind,  Social  Security  Act 
(Title  X),  as  amended  by  the  Social 
Security  Act  Amendments  of  1939.  {  701. 
on  August  10, 1939;  42  U.S.C. 
1202(a)(5)(A). 

Aid  to  the  Permanently  and  Totally 
Disabled,  Social  Security  Act  (Title 
XTV),  as  amended  by  the  Social  Security 
Act  AmendmenU  of  1950.  S  1402,  on 
August  28, 1950;  42  U.S.C.  1352(a)(5)(A). 

Aid  to  the  Aged.  Blind  or  Disabled. 
Social  Security  Act  (Title  XVI).  as 
amended  by  the  Public  Welfare 


Amendments  of  1962,  S  1602.  on  July  25. 
1962;  42  U.S.C.  1382(a)(5)(A). 

Medical  Assistance  (Medicaid).  Social 
Security  Act  (Title  XIX),  as  amended  by 
the  Social  Security  Amendments  of  1965, 
S  1902,  on  July  3a  1965;  42  U.S.C 
1396(a)(4KA). 

State  and  Community  Programs  on 
Aging  (Older  Americans),  Older 
Americans  Act  of  1965  (Title  III),  as 
amended  by  the  Comprehensive  Older 
Americans  Act  Amendments  of  1978. 
§  307  on  October  18, 1978;  42  U.S.C. 
3027(a)(4). 

Adoption  Assistance  and  Foster  Care, 
Adoption  Assistance  and  Child  Welfare 
Act  of  1980:  42  U.S.C.  671(a)(5). 

Part  n:  The  following  programs  have  a 
regulatory  requirement  for  the 
establishment  and  maintenance  of 
personnel  standards  on  a  merit  basis. 

Program,  Legislation,  and  Regulatory 
Reference 

Occupational  Safety  and  Health 
Standards,  William-Steiger 
Occupational  Safety  and  Health  Act  of 
1970;  Occupational  Safety  and  Health 
State  Plans  for  the  Development  and 
Enforcement  of  State  Standards; 
Department  of  Labor.  29  CFR  S  1902.3(h). 

Occupational  Safety  and  Health 
Statistics,  William-Steiger  Occupational 
Safety  and  Health  Act  of  1970;  BLS 
Grant  Application  Kit  May  1. 1973, 
Supplemental  Assurance  No.  ISA. 

Child  Welfare  Services,  Social 
Security  Act  (Title  IV-B);  45  CFR 
§  1392.49(c). 

Developmental  Disabilities  Services 
and  Facilities  Construction. 
Developmental  Disabilities  Services  and 
Facilities  Construction  Act  as  amended 
by  Pub.  L  95-602,  on  November  6. 1978; 
45  CFR  §  1386.21. 

Emergency  Management  Assistance. 
Civil  Defense  Act  of  1950  (Title  II).  as 
amended;  44  CFR  S  302.5. 

Comprehensive  Employment  and 
Training  Act  Comprehensive 
Employment  and  Training  Act  of  1973;  29 
CFR  S  98.14(a). 

Part  ni;  The  following  programs  have 
personnel  requirements  which  may  be 
met  by  a  merit  system  which  conforms 
to  the  Standards  for  Merit  System  of 
Personnel  Administration. 

Program  Legislation,  and  Reference 

Disability  Determination  Services. 
Social  Security  Act  (Titles  II  and  XVI]. 
as  amended;  SSA  Disability  Insurance 
State  Manual,  Part  IV,  5  425.1. 

Health  Insurance  for  the  Aged 
(Medicare).  Social  Seciuity  Act  (Title 
XVIII).  especially  as  amended  by  the 
Health  Insurance  for  the  Aged  Act  on 


July  30, 1965;  SSA  State  Operations 
Manual,  Part  IV  S  4510(a). 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  226 

Child  Care  Food  Program;  Elimination 
of  Cost  as  a  Factor  for  Retonburaement 
to  Child  Care  Centers 

AQENCY:  Food  and  Nutrition  Service. 
USDA. 


action:  Proposed  rule. 


summary:  The  Food  and  Nutrition 
Service  (FNS)  is  amending  the  Child 
Care  Food  Program  (CCFP)  regulations 
to  allow  State  agencies  the  option  to 
eliminate  costs  as  a  factor  in 
reimbiu'sement  to  child  care  centers. 
However.  State  agencies  can  still  elect 
to  reimburse  these  institutions  according 
to  the  lesser  of  costs  or  meals  times 
rates.  The  method  chosen  by  the  State 
agency  must  be  applied  to  all 
institutions  participating  in  the  CCFP  in 
that  State.  The  State  agencies  shall  also 
be  responsible  for  reviewing  and 
monitoring  the  institution's  nonprofit 
food  services  and  the  net  cash  resources 
of  the  participating  CCFP  institutions. 
This  rule  also  includes  definitions  of  net 
cash  resources  and  nonprofit  food 
service.  This  amendment  is  authorized 
by  Pub.  L  97-35.  the  Omnibus 
Reconciliation  Act  of  1961.  enacted 
August  13. 1981. 

DATE:  The  Department  is  establishing  a 
60-day  comment  period.  Comments  must 
be  received  on  or  before  July  12, 1982  to 
be  assured  of  consideration  for  the  final 
rule. 

ADDRESS:  Written  comments  should  be 
sent  to  Jordan  Benderly,  Director,  Child 
Care  and  Summer  Programs  Division. 
Food  and  Nutrition  Service,  U.S. 
Department  of  Agriculture,  Alexandria. 
Vi^nia  22302. 

The  Draft  Impact  Statement 
describing  the  options  considered  in 
developing  this  proposed  rule  and  the 
impact  of  implementing  each  option  is 
available  on  request  at  the  above 
address.  Copies  of  all  written  comments 
will  be  available  for  review  during 
normal  business  hours  at  the  same 
address. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Benderly  or  Ms.  Walstrom  at  the 
above  address  or  by  telephone  at  (703) 
756-3886. 
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SUPPLEMENTARY  INFORMATKMC 

Classification:  This  proposed 
rulemaking  has  been  reviewed  in 
accordance  with  Executive  Order  12291 
and  has  not  been  classified  as  major 
because  it  will  not  have  an  annual  effect 
on  the  economy  of  $100  million,  will  not 
cause  a  major  increase  in  costs  or 
prices,  and  will  not  have  a  significant 
economic  impact  on  competition, 
employment,  investment,  productivity, 
innovation  or  on  the  ability  of  U.S. 
enterprises  to  compete. 

This  rule  has  also  been  reviewed  with 
regard  to  the  requirements  of  Pub.  L  96- 
354,  the  Regulatory  Flexibility  Act 
Samuel  J.  Cornelius,  Administrator  of 
the  Food  and  Nutrition  Service,  has 
certified  that  this  proposed  rule  does  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Papenwofk  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 
the  reporting  or  recordkeeping 
provisions  that  are  included  in  this 
proposed  rule  will  be  submitted  for 
approval  to  the  Office  of  Management 
and  Budget  [0MB).  They  are  not 
effective  until  OKffl  approval  has  been 
obtained. 

Changes  Necessitated  by  the  Omnibus 
Reconciliation  Act  of  1981 

The  CCFP  is  authorized  by  section  17 
of  the  National  School  Lunch  Act,  which 
was  amended  August  13, 1981,  by  Pub.  L 
97-35,  the  Omnibus  Reconciliation  Act 
of  1981.  Section  819(k)  of  Pub.  L  97-35 
which  amends  section  17(f),  eliminates 
the  requirement  that  reimbursement  to 
institutions  be  limited  to  the  cost  of 
producing  the  meals  served. 

To  comply  with  the  mandate  of  the 
law,  the  Department  is  proposing  to 
amend  7  CFR  228.2,  228.6(k),  226.7(b). 
228.9(c).  226.11(d),  226.15(e).  and 
226.16(h)  of  the  CCFP  regulations  to 
remove  the  references  to  costs  as  a 
limiting  factor  on  payments,  to  define 
net  cash  resources  and  nonprofit  food 
service.  The  proposed  requirement  as 
defined  by  the  new  definitions  would 
require  participating  institutions  to 
maintain  revenue  and  expenditure 
records  in  ordrr  to  substantiate  the 
nonprofit  status  of  their  food  service. 
The  proposed  rule  would  also  require 
State  agencies  to  monitor  and  review 
the  CCFP  institiitions'  net  cash 
resources  to  ensure  that  the  resources 
do  not  exceed  three  months'  operating 
cost.  The  requirement  that  State 
agencies  establish  and  maintain 
financial  management  systems 
conforming  the  standards  enumerated  in 
the  Departmental  regulations  (7  CFR 
Part  3015,  Subpart  H)  remains  in  effect 


The  Department  will  no  longer  require 
the  centers  to  report  their  operating 
costs  on  the  monthly  claim  for 
reimbursement  Effective  January  1, 
1982,  States  were  able  to  determine  the 
method  of  reimbursement  to  centers:  (1) 
Meals  by  type  times  the  appropriate  rate 
of  reimbursement  or  (2)  meals  by  type 
times  the  appropriate  rate  of 
reimbursement  or  costs,  whichever  is 
lesser.  If  the  States  chose  option  one,  it 
would  provide  the  State  agencies  with 
added  flexibility  in  Program  operations. 
However,  institutions  would  still  be 
required  to  maintain  records  to  justify 
the  nonprofit  status  of  their  food  service 
programs.  Whichever  mediod  the  State 
elects  to  use,  it  must  be  applied  to  all 
institutions  participating  in  the  CCFP  in 
that  State.  Furthermore,  this  proposal 
would  give  the  State  agencies  the 
capabihty  of  ensuring  the  nonprofit 
status  of  the  institution's  food  service. 
The  proposed  amendments  to  7  CFR 
Part  228  involve  the  following  provisions 
of  the  Child  Care  Food  Program: 

1.  Definitions  of  net  cash  resources 
and  nonprofit  food  service.  The 
proposed  rule  amends  S  228.2  to  include 
a  definition  of  net  cash  resources  and 
will  require  State  agencies  to  monitor 
the  net  cash  resources  available  to  each 
institution's  food  service.  Net  cash 
resources  at  any  time  would  Include  but 
not  be  limited  to  cash  on  hand,  cash 
receivable  (Program  payments- 
reimbursements,  advances,  start-ups)  or 
income  to  the  Program.  Tlie  value  of 
food  inventories  would  not  be  included 
in  net  cash  resources. 

Section  226.2  is  also  amended  to 
include  the  definition  of  nonprofit  food 
service.  While  institutions  have  always 
been  required  to  maintain  a  nonprofit 
food  service  program,  the  Department 
believes  that  in  view  of  the  elimination 
of  the  Federal  requirement  to  report  cost 
for  reimbursement  it  was  appropriate  to 
define  nonprofit  food  service.  Nonprofit 
food  service  would  incorporate  all  food 
service  operations  conducted  by  the 
institution  principally  for  the  benefit  of 
enrolled  children.  The  requirement  that 
an  institution's  food  service  be  nonprofit 
would  be  implemented  by  determined 
the  financial  status  of  the  entire  food 
service  of  the  institution  rather  than  the 
financial  status  of  the  Program  alone. 
Institutions  would  be  required  to 
maintain  revenue  and  expenditure 
records  for  their  nonprofit  food  service 
and  State  agencies  would  be  responsible 
for  determine  the  manner  In  which 
records  are  maintained. 

State  agencies  would  be  given  the 
flexibility  to  determine:  (1)  When  and 
how  to  monitor  net  cash  resources  for 
each  institution  to  detomine  that  the 
resources  do  not  exceed  three  month's 


normal  operating  cost  for  die  nonprofit 
food  terricet;  (2)  when  and  how  to 
monitor  revenue  and  expenditure 
records  to  determine  the  food  service's 
nonprofit  status:  (3)  whether  the 
resources  accruing  to  the  food  service 
are  in  excess  of  three  months'  normal 
operating  cost  and  (4)  whether 
corrective  actions  are  necessary.  As 
part  of  its  ongoing  management 
evaluation  process,  FNS  would  review 
each  State  agency's  system  for 
monitoring  and  controlling  the  net  cash 
resources  of  the  institutions 
participating  in  the  Program. 

2.  Financial  management 
reqiiirements.  Section  226.6  is  amended 
to  revise  paragraph  (k).  This 
subparagraph  requires  die  State 
agencies,  as  part  of  dieir  Program 
review  of  finanrial  management 
standards,  to  also  review  the  net  cash 
resources. 

3.  Monitoring  nonprofit  food  service. 
Section  22&7(b)  Is  amended  to  add 
subparagraph  (8).  This  subparagraph 
establishes  the  State  agencies' 
responsibility  to  monitor  the  net  cash 
resources  and  nonprofit  food  service 
programs  of  participating  institutions.  In 
the  event  such  resources  are  in  excess  of 
three  month's  normal  operating  cost  the 
State  agencies  would  be  required  to  take 
corrective  actions. 

4.  Assignment  of  rates  of 
reimbursement  for  centers.  Section 
226.9(c)  is  being  eliminated.  The  purpose 
of  dus  section  has  been  to  allow  State 
agencies  to  reassign  payment  rates  for 
lunches  and  suppers  claimed  on  an 
institution's  final  claim  for  the  fiscal 
year.  With  the  elimination  of  the  Federal 
requirement  that  reimbursement  include 
a  comparison  of  costs  to  rates,  this 
purpose  is  no  longer  served. 

5.  Program  payments  for  child  care 
centers  and  outslde-school-hours  care 
centers.  Section  226.11(d)  is  being 
emiended  to  emphasize  that  State 
agencies  may  elect  to  reimburse 
institutions  on  the  basis  of  cost 
however,  the  Federal  requirement  to  do 
so  has  been  eliminated. 

6.  Institution  provisions.  Section 
228.15(e)  is  being  amended  to  add  a  new 
paragraph  to  require  the  institutions  as 
part  of  their  established  recordkeeping 
procedures  to  collect  and  maintain 
documentation  of  their  net  cash 
resources  to  ensure  that  the  level  of 
resources  does  not  exceed  three  months' 
normal  operating  cost  of  the  nonprofit 
food  service. 

7.  Sponsoring  organization  provisions. 
The  last  phrase  of  {  228.16(h]  is  being 
amended  to  eliminate  the  reference  to 
Program  costs  as  a  limiting  factor  in 
reimbursing  child  care  centers. 


20146 


Federal  Register  /  Vol.  47.  No.  91  /  Tuesday.  May  11.  1982  /  Propoged  Rules 


Participating  institutions  will  be 
required  to  maintain  records  of  revenue 
and  expenditures  for  food  service  for 
review  and  audit  purposes,  regardless  of 
the  manner  in  wiiich  the  State  agency 
elects  to  reimburse  them.  Further,  th^ 
rule  will  not  prohibit  State  agencies 
which  do  not  reimburse  according  to 
costs  &om  requiring  that  related 
Program  costs  be  entered  on  the  claim 
for  reimbursement.  This  information 
may  be  necessary  to  the  States  as  a 
means  of  targeting  technical  assistance 
needs,  planning  audit  activity,  and 
monitoring  programs'  nonproHt  status. 

PART  226-CHtLO  CASE  FOOD 
PROGRAM 

Accordingly,  the  Department  is 
amending  7  CFR  Part  226  as  follows: 

1.  Section  226.2  is  amended  to  include 
definitions  of  "net  cash  resources"  and 
"nonprofit  food  service",  to  read  as 
follows: 

§226^    Definitions. 
***** 

"Net  cash  resources"  means  all 
monies  that  are  available  to  an 
institution's  nonprofit  food  service  at 
any  given  time.  Such  monies  include,  but 
are  not  limited  to,  cash  on  hand,  cash 
receivable  [Program  payments- 
reimbursements,  advances,  start-ups]  or 
income  to  the  ProgranL 

"Nonprofit  food  services"  means  all 
food  service  operations  conducted  by 
the  institution  principally  for  the  benefit 
of  enrolled  children,  all  of  the  revenue 
from  which  is  used  solely  for  the 
operation  or  improvement  of  such  food 
service. 


2.  Section  226.6,  paragraph  (k).  the 
third  sentence  is  revised  to  read  as 
follows: 

§226.6    State  agency  administrattv* 
respon«it>Hitle«. 

(k)  Program  Assistance.  •  •  * 
Program  reviews  shall  assess 
institutional  compliance  with  meal 
requirements,  family-size  and  income 
documentation  where  applicable, 
financial  management  standards 
including  net  cash  resources,  and 
nondiscrimination  regulations.  *  *  * 

3.  Section  226.7  paragraph  (b)  is 
amended  by  adding  a  new  paragraph 
(6).  to  read  as  follows: 

9226.7    State  agency  r««ponslb«ties  for 


for  monitoring  and  reviewing  the 
nonprofit  status  of  institutions'  food 
service  programs  and  the  net  cash 
resources  to  ensure  that  the  institution 
has  not  exceeded  three  months  normal 
operating  cost  In  the  even  that  such 
resources  exceed  the  three  months 
normal  operating  cost,  the  State  agency 
or  FNSRO  where  applicable,  may 
require  the  institution  to  reduce 
children's  prices,  improve  food  quality, 
or  take  other  actions  designed  to 
improve  the  status  of  the  nonprofit  food 
service. 


9226.9    [Amended] 

4.  Section  228.9(c)  is  removed. 

5.  Section  226.11  (d]  is  revised  to  read 
as  follows: 

9  226.11    Progrant  peynente  for  cMId  ewe 
centers  and  outsld«-«clM)ol4iours  cart 


(d]  Reimbursement  paid  to  any 
institution  for  meals  served  to  children 
during  the  fiscal  year  shall  not  exceed 
the  sum  of  the  products  obtained  by 
multiplying  the  total  number  of  free, 
reduced  price  and  paid  meals, 
respectively,  served  to  eligible  children 
during  the  fiscal  year  by  the  applicable 
rate  for  each  meal  type. 

6.  Section  226.15  paragraph  (e)  is 
amended  by  removing  the  period  at  the 
end  of  paragraph  (10)  and  adding  a 
semi-colon  and  adding  a  new  paragraph 
(11).  to  read  as  follows: 

9226.15    instttution  provisions. 
***** 

(e)  Recordkeeping.  *  •  * 

(11)  Dociunentation  of  net  cash 
resources  to  ensure  that  the  level  of 
resources  does  not  exceed  three  months 
normal  operating  cost  for  its  nonprofit 
food  sendee. 


i\i)  State  level  responsibilities.  *  *  * 
(8)  State  agencies,  or  FNSROs  where 
applicable,  shall  have  a  system  in  place 


7.  Section  228.18(h)  is  revised  to  read 
as  follows: 

9226.16    Sponsoring  organteatkwi 

provisions. 

***** 

(h)  Disbursements  fix)m  sponsoring 
organizations  for  child  care  centers  or 
outside-school-hours  care  centers  shall 
be  made  within  fifteen  working  days  of 
receipt  sf  payment,  on  the  basis  of  the 
management  plan  approved  by  the  State 
agency. 

(Sees.  810  and  820,  Public  Law  97-35,  the 
Omnibus  Reconciliation  Act  of  1981.  Sec.  2. 
Pub.  L  96-827.  Stat.  3803  (42  U.S.C.  1786);  Sec. 
10,  Pub.  L  89-642. 80  Stat  889  (42  U.S.C 
1979)) 


Dated:  May  6. 1962. 
Samuel  f .  Cornelius,  / 

Administrator,  Food  and  NutritiSn  Service. 

(Pll  Doc.  82-12747  Piled  5-10-82: 8:45  ub| 
SKXMQ  CODE  S410-S»4I 

Agrteultural  Marketing  Service 

7  CFR  Part  1033 

MUkln  Ohio  Valley  Marlceting  Area; 
Proposed  Suspension  of  Csrtaia 
Provisions  of  the  Order 

agency:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  suspension  of  rule. 

summary:  This  document  invites  written 
comments  on  a  proposal  to  suspend 
certain  order  provisions  affecting  the 
regulatory  status  of  milk  plants  under 
the  Ohio  Valley  Federal  milk  order.  The 
action  was  requested  by  a  proprietary 
handler  operating  five  distributing 
plants  pooled  under  the  order.  It  would 
suspend  for  the  months  of  May  through 
August  1982  the  requirement  that  a 
distributing  plant  dispose  of  not  less 
than  45  percent  of  its  receipts  as  route 
disposition  in  order  to  be  a  pool  plant 

DATE  Comments  are  due  on  or  before 
May  18, 1982. 

ADDRESS:  Comments  (two  copies) 
should  be  filed  with  the  Hearing  Cleric, 
Room  1077,  South  Building.  U.S. 
Department  of  Agriculture.  Washington. 
D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clayton  H.  Plumb.  Marketing  Specialist. 
Dairy  Division.  Agricultural  Marketing 
Service.  U.S.  Department  of  Agriculture, 
Washington.  D.C.  20250,  (202)  447-6273. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  action  has  been  reviewed 
under  USDA  procedures  established  to 
implement  Executive  Order  12291  and 
has  been  classified  "not  significant" 
and,  therefore,  not  a  major  action. 

It  also  has  been  determined  that  any 
need  for  suspending  certain  provisions 
of  the  order  on  an  emergency  basis 
precludes  following  certain  review 
procedures  set  forth  in  Executive  Order 
12291.  Such  procedures  would  require 
that  this  dociunent  be  submitted  for 
review  to  the  Office  of  Management  and 
Budget  at  least  10  days  prior  to  its 
publication  in  the  Federal  Register. 
However,  this  would  not  permit  the 
completion  of  the  required  suspension 
procedures  and  the  inclusion  of  May 
1982  in  the  suspension  period  if  this  is 
found  necessary.  The  request  for  the 
action  was  received  April  30, 1982. 

William  T.  Manley,  Acting 
Administrator,  Agricultural  Marketing 
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Service,  has  detennined  that  thi« 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  n^ 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
fixtm  such  pricing. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601  etseq.),  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Ohio  Valley  marketing  area 
is  being  considered  for  May  1982 
through  August  1982: 
In  S  1033.12,  paragraph  (a)C2). 
All  persons  who  want  to  send  written 
data,  views,  or  arguments  about  the 
proposed  suspension  should  send  two 
copies  of  them  to  the  Hearing  Clerk,  U.S. 
Department  of  Agriculture,  Washington. 
D.C.  20250.  not  later  than  May  18. 1982. 

The  period  for  filing  comments  is 
limited  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  and  include 
May  1982  in  the  suspension  period. 

The  comments  that  are  sent  will  be 
made  available  for  public  inspection  in 
the  Hearing  Clerk's  office  during  normal 
business  hours  (7CFR  1.27(b)). 

Statement  of  ConsideratioQ 

The  proposed  suspension  would  make 
inoperative  for  May  1982  through  August 
1982  the  provision  requiring  a 
distributing  plant  to  dispose  of  not  less 
than  45  percent  of  its  receipts  as  route 
disposition  during  the  months  of  March 
through  August  in  order  to  remain 
pooled.  The  suspension  was  requested 
by  Beatrice  Foods  Co.,  a  proprietary 
handler  which  operates  five  pool 
distributing  plants  under  the  order. 

In  support  of  its  request,  Beatrice  cites 
producer  milk  deliveries  in  the  Ohio 
Valley  market  which  are  increasing  both 
seasonally  and  over  the  levels  of 
previous  years.  At  the  same  time  milk 
production  is  at  its  seasonal  peak, 
Beatrice  anticipates  a  decline  in  Class  I 
disposition  from  its  plants  due  to 
summer  closure  of  schools  and  the 
resulting  loss  of  fluid  milk  sales  to 
schools. 

For  the  first  three  months  of  1982, 
producer  milk  pooled  on  the  Ohio  Valley 
order  increased  nearly  1  percent  over 
productioa  during  the  same  period  in 
1981  while  producer  milk  allocated  to 
Class  I  far  die  same  period  declined  1.4 
percent  from  the  level  of  the  previous 
year.  With  these  trends  of  increasing 
productioi^  and  declining  Class  I  use. 


Beatrice  states  that  it  expects  that  less 
than  45  percent  of  the  milk  regulariy 
associated  with  its  distributing  plants 
will  be  needed  to  meet  its  route 
disposition  requirements  in  the  months 
of  May  through  August  this  year. 

In  the  absence  of  suspension  action, 
Beatrice  indicated  that  it  would  be 
necessary  to  make  cosdy  and  inefficient 
movements  of  milk  solely  for  the 
purpose  of  pooling  its  distributing  plants 
and  the  milk  of  dairy  farmers  who 
regularly  have  supplied  the  fluid  milk 
needs  of  the  market 

List  of  Subjects  in  7  CFR  Part  1033 

Milk  marketing  orders,  Milk.  Dairy 
products. 

Signed  at  Washington.  D.C.  on  May  5, 
1962. 

WiUiunT.Mulay, 

Deputy  Administrator,  Marketing  Pmgram 
Operations. 

[FR  Doc  «-un»  FUed  (-!»«:  8:45  «■] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Part  214 

Nonimmigrant  Classes:  Unifonn  . 
Minimum  Admission  Period  for 
Admlssll)le  Visitors 

agency:  Immigration  and  Naturalization 
Service. 

ACTION:  Proposed  rule. 

SUlNilARy:  INS  proposes  to  amend  8  CFR 
214.2(b)  to  provide  that  temporary 
visitors  for  pleasure  in  possession  of 
nonimmigrant  visas  who  are  found 
admissible  to  the  United  States  are 
admitted  for  a  unifonn  minimum  period 
of  six  months.  This  amendment  will 
save  the  Government  over  $625,000  now 
being  expended  annuaJly  on  the 
adjudication  of  routine  extension  of  stay 
applications  filed  by  temporary  visitors 
who  were  admitted  for  less  than  six 
months.  It  will  allow  INS  to  instead 
concentrate  these  resources  on  reducing 
backlogs  of  other  more  important  cases, 
such  as  relative  and  temporary  worker 
petitions.  Additionally,  the  rule  will 
eliminate  the  need  for  14aoo0-15a000 
visitors  to  apply  to  INS  for  extension  of 
stay  each  year. 

DATE  Written  comments  will  be 
considered  if  received  on  or  before  June 
iai98Z. 

Aoomss:  Please  submit  comments,  in 
duplicate,  to  the  CommissioDer  of 
Immigration  and  Naturalizaticm,  Room 
7100, 425 1  Street.  N.W..  Washington. 
D.C  20538. 


fOm  RmTNER  INTOWIIATION  CONTACT: 
For  general  information:  Stanley  J. 
Kieszkiel.  Acting  Instructions  C^cer. 
Immigration  and  Naturalization  Service. 
425 1  Street.  N.W..  Washmgton.  D.C 
20536.  Telephone:  (202)  633-304& 

For  specific  information:  Roger  J. 
Lucas,  Immigration  Examiner, 
Immigration  and  Naturalization  Service, 
425 1  Sb«et.  N.W..  Washington.  D.C 
20536.  Telephone:  (202)  633-3242. 


SUPPlfMBITAIIV  NgOnHAIION.  The 

proposed  amendment  to  8  CFR  Part  214 
will  modify  the  existing  role  concerning 
the  period  of  admission  granted  to 
admissible  visitors  for  pleasure.  INS  has 
determined  that  93%  of  all  visaed 
visitors  for  pleasure  (B-2's)  it  admits  are 
admitted  for  six  months  or  less,  and  that 
the  average  period  of  admission  is  3.B 
months.  We  have  found  that  of  those 
visitors  who  file  applications  for 
extensions  of  their  initial  admission.  50K 
wished  to  remain  in  the  United  States 
for  a  combined  period  of  six  months  or 
less  (period  of  initial  admission  plus 
period  of  requested  extension). 

Based  on  these  data,  we  estimate  diat 
we  can  reduce  the  INS  extension  of  stay 
workload  by  50%.  or  140,000-150,000 
cases  annually  by  adopting  a  uniform 
six-month  admission  policy  for 
admissible  B-2  visitors  widi  visas.  In 
addition  to  the  positive  effect  this 
reduction  of  workload  will  have  on  the 
ability  of  INS  to  deliver  other,  more 
significant  immigration  benefits,  major 
administrative  savings  also  will  be 
realized  because  INS  will  aimually  have 
140.000-150.000  fewer  cases  to  service, 
store,  retrieve,  file,  and  generate 
resource-consuming  status  inquiries  and 
complaints  of  delay. 

Hiere  are  three  major  issues  relating 
to  the  adoption  of  a  unifonn  six  month 
admission  p6licy  for  admissible  B-2 
visitors  for  pleasure.  The  first  is  that  die 
policy  will  reduce  the  level  of  control 
INS  now  exerts  over  these  visitors. 
While  lessened  control  over  temporary 
visitors  will  result  bom  the  proposal 
INS  believes  that  the  current  policy 
exerts  excessive  control  in  view  of  the 
relative  risk  of  status  violations  which 
visaed  visitors  present  Before  being 
admitted,  visitors  are  scre«ied  twice, 
once  by  State  Department  officers 
abroad  and  then  by  INS  officers  at  the 
United  States  port  of  enby.  ^rtually  all 
visitors  with  visas  are  found  admissible, 
and  approximately  95%  of  those  who 
subsequendy  apply  to  INS  for 
extensions  of  their  initial  adinissions  are 
routinely  granted  this  benefit  In  view  of 
these  facts,  INS  has  determined  that  the 
degree  and  cost  of  the  control  it  now 
exerts  over  B-4  victors  is  unwarranted 
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and  should  be  adjusted  to  correspond  to 
the  actual  need  for  control. 

While  some  "temporary  visitors  for 
pleasure"  enter  the  United  States  to 
work  or  inunigrate,  contrary  to  the 
purpose  for  which  they  were  granted  B- 
2  visas,  the  cost  to  the  Government  of 
attempting  to  control  these  aliens 
through  nonstandard  periods  of 
admission  and  the  extension  of  stay 
process  caimot  be  justified  because  of 
■their  proportionately  insignificant 
numbers.  Nor  can  it  be  justified 
operationally  because  these  mala  fide 
visitors  do  not  generally  apply  to  INS  for 
extensions  of  stay  once  they  gain  entry. 
Thus,  the  current  ENS  admission  policy 
exerts  its  primary  control  over  the  very 
large  number  of  law  abiding  visitors 
who  do  not  need  Government  control, 
and  fails  to  control  the  relatively  few 
violators  who  do.  Attempting  to  control 
the  relatively  few  violators  by  imposing 
extension  of  stay  requirements  on  all 
visitors  is  not  only  costly  but  ine^ective. 

The  second  issue  is  that  adoption  of 
the  uniform  admission  policy  would 
entice  lawful  visitors  for  pleasure  to 
violate  their  status.  It  should  be  pointed 
out  that  the  policy  would  only  apply  to 
admissible  visitors.  Visitors  who 
voluntarily  withdraw  their  applications 
for  admission  to  the  United  States  and 
those  who  are  excluded  would 
obviously  not  be  affected.  The  proposed 
rule  thus  focuses  on  the  most  bona  fide 
members  of  an  already  low  risk  group. 

INS  believes  that  legitimate  visitors 
who,  for  example,  plan  to  come  to  the 
United  States  for  only  four  months, 
arrange  an  itinerary  for  only  four 
months,  and  bring  funds  for  only  four 
months,  would  not  feel  compelled  or 
enticed  to  stay  here  longer  simply 
because  INS  admitted  them  for  six 
months  instead  of  four.  But  even  if  a 
uniform  six  month  admission  did  prompt 
any  of  these  visitors  to  stay  here  longer, 
'that  fact  would  not  be  of  any  concern  as 
long  as  they  continued  to  maintain 
lawful  status. 

A  six-month  period  of  admission  is 
similarly  of  little  consequence  to  visitors 
who  violate  status.  These  aliens  have 
but  a  single  purpose  in  mind  when 
applying  for  admission,  to  be  admitted. 
The  length  of  their  admission  is 
irrelevant;  it  makes  no  difference  to 
them  whether  they  are  admitted  for  six 
months  under  the  proposed  policy  or  six 
days  under  the  current  policy,  as  long  as 
they  are  admitted.  Once  admitted,  these 
aliens  will  take  up  unauthorized 
employment,  begin  the  immigration 
process,  or  otherwise  fulfill  their  true 
purpose  for  coming  here.  As  to  these 
aliens,  they  only  effective  deterrent  to 
violating  status  is  exclusion,  because  an 
extremely  short  period  of  admission 


satisfies  their  purposes  just  as 
effectively  as  a  longer  one.  Furthermore, 
as  soon  as  any  visitor  for  pleasure 
violates  status,  he  or  she  immediately 
becomes  deportable,  regardless  of 
length  of  admission. 

"The  third  major  issue  raised  with 
respect  to  the  uniform  admission  policy 
is  that  it  would  eliminate  the  inspecting 
officer's  discretion  to  fix  the  individual 
period  of  admission  for  every  visitor.  A 
uniform  six-month  admission  period  will 
not  affect  the  officer's  discretion  to 
make  the  basic  determination  of 
whether  or  not  the  visitor  is  admissible. 
Under  the  proposed  rule,  the  inspecting 
officer  will  be  required  to  question  the 
visitor  as  to  the  purpose  of  stay, 
sufficiency  of  funds,  validity  of 
documents,  and  other  relevant  matters. 
The  officer  will  also  be  required  to 
question  the  applicant  regarding  the 
length  of  proposed  stay. 

But  the  period  of  stay  the  visitor 
requests  or  is  granted  actually  bears 
little  relationship  to  the  basic  issue  of 
admissibility.  This  can  be  readily 
demonstrated  by  a  scenario  which  takes 
place  thousands  of  times  daily  at  United 
States  ports  of  entry.  A  visitor  for 
pleasure  applies  for  admission  and 
requests,  for  instance,  three  months  (the 
actual  period  of  time  requested  is 
irrelevant  for  the  purposes  of  this 
analysis).  Upon  questioning,  the 
inspecting  officer  decides  that  the  visitor 
is  otherwise  admissible,  but  believes 
that  the  visitor  has  neither  the  need  nor 
the  finances  to  'stay  here  for  a  full  three 
months.  But  simply  because  the  visitor 
may  not  be  admissible  for  the  full  period 
requested  does  not  mean  that  he  or  she 
is  automatically  inadmissible.  In  other 
words,  just  because  the  visitor  has 
failed  to  satisfy  the  inspecting  officer 
that  he  or  she  is  admissible  for  three 
months,  the  visitor  is  not  placed  under 
exclusion  proceedings.  On  the  contrary, 
because  the  visitor  is  otherwise 
admissible,  he  or  she  is  usually  admitted 
for  that  lesser  period  of  time  which  the 
officer  in  his  or  her  discretion  decides  is 
appropriate.  The  point  is  not  that  this 
visitor  is  admitted  for  only  three  weeks 
instead  of  three  months,  but  that  he  or 
she  is  admitted.  Once  a  bona  fide  visitor 
is  admitted,  INS  almost  always  grants 
his  or  her  subsequent  request  for 
extension  of  stay;  and  once  a  violator  is 
admitted,  the  damage  has  already  been 
done. 

It  is  the  visitor's  admission,  not  period 
of  admission,  which  is  paramount  The 
fact  remains  that  most  visitors  who 
apply  to  INS  for  extension  routinely 
receive  it  and  that  violators  do  not 
generally  apply  anyway.  But  even  If 
they  did,  they  would  certainly  not 
eniunerate  on  their  applications  the 


circumstances  which  make  them  mala 
fide,  e.g.,  working  illegally,  engaging  in 
criminal  activity,  etc.  Thus,  while 
admitting  visitors  for  non-standard 
periods  of  time  may  seem  like  a  useful 
practice,  in  effect  it  is  not  In  fact  its 
primary  effect  is  that  it  causes  tens  of 
thousands  of  lawful  temporary  visitors 
to  file  extension  of  stay  applications 
with  INS.  nearly  all  of  wUch  are 
routinely  approved. 

In  accordance  with  5  U.S.C.  605(b),  the 
Commissioner  of  Immigration  and 
Naturalization  certifies  that  the  rule,  if 
promulgated,  will  not  have  significant 
impact  on  a  substantial  number  of  small  . 
entities.  The  proposed  rule  will  not  be  a 
major  rule  as  defined  in  section  1(b)  of 
E.0. 12291.  It  will  not  have  an  effect  on 
the  economy  of  $100  million  or  more; 
result  in  an  increase  in  costs  or  prices 
for  consumera,  individual  industries, 
federal,  state,  or  local  government 
agencies,  or  geographic  regions;  or  have 
a  significant  adverse  effect  on 
competition,  employment  investment 
productivity,  iimovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

List  of  Subjects  in  8  CFR  Part  214 

Administrative  practice  and 
procedure,  Aliens,  Crime,  Employment 
Passports  and  visas. 

In  view  of  the  foregoing,  the  following 
amendment  is  proposed  to  chapter  I  of 
Title  8  of  the  Code  of  Federal 
Regulations: 

PART  214— NONIMMIG^NT  CLASSES 

1.  It  proposed  to  revise  8  CFR  214.2(b) 
to  read  as  follows: 

S  214.2    Special  r*qulr*nMnt*  for 
admission,  sxtsnslon,  and  malntananc*  of 
statu*. 


(b)  Visitors— {\)  General  Any  B-1 
visitor  for  business  or  B-2  visitor  for 
pleasure  may  be  admitted  for  not  more 
than  one  year  and  may  be  granted 
extensions  of  a  temporary  stay  in 
increments  not  exceeding  six  months 
each. 

(2)  Minimum  six  month  admissions. 
Any  B-2  visitor  who  is  found  otherwise 
admissible  and  issued  a  Form  1-04,  will 
be  admitted  for  a  minimum  period  of  six 
months,  regardless  of  whether  less  time 
is  requested,  provided,  that  any  required 
passport  is  valid  as  specified  in  section 
212(a)(26)  of  the  Act  Exceptions  to  the 
minimum  six  month  admission  may  be 
made  only  in  individual  cases  upon  the 
specific  approval  of  the  district  director 
for  good  cause. 
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(Sees.  103.  214  of  the  I&N  Act.  as  amended:  S 
U.S.C.  1102,  8  U.S.C.  1184) 

Dated  April  28, 1882. 
Alan  C  Nelson. 

Commiasioner  of  Immigration  and 
Naturalization. 

CFR  Doc  Bt-12753  Filed  6-l(>«:  8:45  am] 
WLLINQ  CODE  4410-10-41 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart34 

Certification  of  Industrial 
Radiographers;  Public  Meetings 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Notice  of  public  meetings. 

summary:  The  NRC  published  in  the 
Federal  Renter  on  May  4, 1982  (47  FR 
19152),  an  advance  notice  of  proposed 
rulemaking  concerning  certification  of 
radiographers.  In  the  notice,  the  NRC 
presented  a  third-party  certification 
progrEun  as  an  alternative  to  the  present 
system  of  permitting  radiography 
licenses  to  train  and  to  designate 
individuals  as  radiographers.  In  order  to 
obtain  broader  public  input,  the  NRC  is 
supplementing  the  advance  notice  with 
a  series  of  public  meetings.  This  notice 
provides  the  dates,  locations  and  times 
of  the  public  meetings. 
DATES:  See  Supplementary  Information 
for  dates  of  meetings. 
ADDRESSES:  See  Supplementary 
Information  for  meeting  locations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  A.  Jones,  Office  of  Nuclear 
RegtJdatory  Research.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555,  301-443-5970. 
SUPPtaiENTARY  INFORMATION:  Public 
meetings  on  the  advance  notice  of 
proposed  rulemaking  on  certification  of 
industrial  radiographers  will  be  held  on 
the  dates  and  at  the  locations  listed 
below: 

Tuesday,  June  8, 1982.  Atlanta,  GA. 
Location:  Colony  Square  Hotel 
Peachtree  and  14th  Street.  Time:  9K)0 
a.m.  to  5M)  p.m. 

Thursday.  June  10, 1982.  Houston,  TX. 
Location:  University  of  Texas,  School 
of  Pubhc  Health  Auditorium.  12000 
Hermann  Pressler  Boulevard  (Address 
may  be  Usted  on  older  maps  as  6905 
Bertner  Avenue).  Time:  9:00  a.m.  to 
5.-00  p.in. 

Tuesday,  June  15. 1982,  Oakland.  CA 
Location:  Hyatt  Oakland  Hotel,  455 
Hegenberger  Road.  Time:  9K)0  a  jn.  to 
5:00  p.m. 

Thursday,  June  17, 1982,  Chicago,  EL 
Location:  Americana  Congress  Hotel 


520  S.  Michigan  Avenue.  Hme:  9:00 
a.nL  to  5KX)  p.m. 
Wednesday,  June  23, 1982.  Washington. 
D.C.  Location:  General  Services 
Administration  Auditorium,  18th  and 
F  Street.  N.W.  Time:  9H)0  a.m.  to  4:30 
p.m. 

Persons  wishing  to  make  an  oral 
presentation  shotdd  contact  Mr.  Jones 
by  May  25. 1982  either  in  writing  or  By 
telephone.  The  following  information  is 
required:  (1)  Names  of  participants;  (2) 
length  of  oral  presentation  (not  to 
exceed  15  minutes,  written  presentation 
of  any  length  may  be  submitted  at  any 
time);  (3)  organization  represented,  if 
any;  and  (4)  daytime  telephone  number. 
Arrangements  may  also  be  made  at  the 
time  of  the  meeting  on  a  time-available 
basis. 

Dated  at  Washington.  D.C  this  30th  day  of 
April.  1982. 

For  the  Nuclear  Regulatory  Commission. 

Roltert  E.  Alexander, 

Chief.  Occupational  Radiation  Protection  ■ 
Branch,  Office  of  Nuclear  Regulatory 
Research. 

pn  Doc.  S^-UTBB  Filed  &-l(K82:  B:4S  am] 
BtUMOCOOE  7S90-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  ItM  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  200, 215, 235, 236  and 
812 

[Dodcet  No.  R-82-974] 

Restriction  on  Use  of  Assisted 
Housing 

Correction 

In  FR  Doc.  82-11840,  appearing  in  the 
issue  of  Monday,  May  3, 1982,  at  page 
18914,  make  the  foUowing  changes: 

1.  On  page  18914,  in  the  first  column, 
the  Docket  No.  should  read  "[Docket  No. 
R-82-974]"; 

2.  On  page  18914.  in  the  first  column, 
the  last  word  in  the  first  line  of  the 
SUMMARY:  should  be  "812": 

3.  On  page  18914.  in  the  second 
column,  the  12th  line  from  the  top. 
change  "190"  to  "1980";  and  in  the  same 
column,  the  15th  line  change  '191"  to 
"1981"; 

4.  On  page  18914.  the  second  colimin. 
change  the  date  in  the  DATE:  line  to 
read  June  2. 1982; 

5.  On  page  18914,  in  the  4th  line  of  the 
ADDRESSES:  paragraph  in  column  2. 
change  "521"  to"5218"; 

6.  On  page  18914,  in  the  second 
column,  in  the  8th  line  of  the  FOR 


FURTHER  INFORMATION  CONTACT: 
paragraph,  change  "428-730"  to  "426- 
8730": 

7.  On  page  18914.  in  the  second 
column,  the  16th  line  of  the  FOR 
FURTHER  INFORMATION  CONTACT: 
paragraph  should  read  "For  Part  812: "; 

8.  The  22nd  line  of  the  same 
paragraph  should  read  "(202)  755-5840.": 

9.  In  the  3rd  line  of  the 
SUPPLEMENTARY  INFORMATION: 
paragraph  in  the  second  column  on  page 
18914,  change  "190"  to  read  "1980"; 

10.  In  the  second  line  of  the  third 
column,  on  page  18914.  change  '191"  to 
"1981": 

11.  In  the  fliird  line  of  the  first 
paragraph  of  the  third  column,  on  page 
18914,  change  '191"  to  '1981"; 

12.  In  the  15th  line  of  the  same 
paragraph  change  '194"  to  1948": 

13.  In  the  same  paragraph,  line  16, 
change  "prsent"  to  "present": 

14.  In  the  same  paragraph,  line  24 
change  "190"  to  1980"; 

15.  On  page  18914.  in  paragraph  1.  in 
the  third  column,  the  first  line  should 
read:  *1.  In  part  20a  §5  20ai80— 200.183 
are": 

16.  On  page  18915,  in  the  first  column, 
paragraph  3.a  in  the  9th  line,  change 
"mortgate"  to  "mortgage": 

17.  On  page  18918,  in  the  first  column. 
S  236.70,  the  second  line  of  (a)(1)  should 
read  "occupancy  in  a  project  by  tenant- 
lessees". 

eauNOCooc  isoc-oi-« 


Office  of  Assistant  Secretary  for 
Housing    Federal  Housing 
Commissioner 

24  CFR  Parts  203, 204, 209, 211, 221. 
228,  and  235 

[Docket  Na  R-<2-979] 

Mutual  Mortgage  Insurance  and 
Rehabilitation  Loans 

agency:  Department  of  Housing  and 
Urban  Development  (HUD),  Office  of 
the  Assistant  Secretsiry  for  Housing — 
Federal  Housing  Commissioner. 
action:  Proposed  rule. 

summary:  lliis  proposed  rule  would 
require  mortgagees  to  pay  the  annual 
mortgage  insurance  premium  (MIP)  in 
installments  due  on  or  before  the  10th  of 
the  month  following  the  month  in  which 
payments  are  received  from  the 
mortgagors.  The  change  would  be 
implemented  in  order  to  comply  with 
9  530  of  the  National  Housing  Act 
Under  the  proposed  rule  mortgagees 
would  not  be  relieved  of  the  obligation 
to  pay  the  annual  premium  should  the  - 
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borrower  fail  to  make  payments  into  the 
escrow  account. 

date:  Comments  Due:  June  10, 1982. 
address:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rale 
to  the  Office  of  General  Counsel,  Rules 
Docket  Clerk,  Room  5218.  Department  of 
Housing  and  Urban  Development,  451 
7th  Street.  SW.,  Washington,  DC  20410. 
Comments  should  refer  to  the  above 
docket  number  and  title.  A  copy  of  each 
comment  submitted  will  be  available  for 
public  inspection  and  copying  during 
regular  business  hours  at  the  above 
address.  The  Proposed  rule  may  be 
changed  on  the  basis  of  comments 
received 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Buchheit,  Director,  Single 
Family  Servicing  Division,  Office  of 
Single  Family  Housing,  Department  of 
Housing  and  Urban  Development,  Room 
9180,  Washington.  D.C  20410.  Telephone 
(202)  75S-86aa  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  In 
enacting  S  530  of  the  National  Housing 
Act,  Congress  intended  to  remedy  two 
problems.  First,  it  wanted  the  Insurance 
Fimds  to  receive  the  benefit  of  interest 
on  the  MEP  payments  made  by  the 
mortgagor.  Second,  it  intended  to 
eliminate  the  financial  advantages 
inurizQ  to  mortgagees  under  the  present 
system  which  allows  them  to  hold 
premiums  in  escrow  imtil  receiving  the 
annual  billing  from  HUD.  The  proposed 
rule  would  bring  the  Department  into 
compliance  with  the  intent  of  the  law. 

The  proposed  rule,  when  effective, 
will  implement  the  procedures  whereby 
mortgagees  will  remit  all  mortgage 
insurance  premiums  they  hold  in  a  lump 
sum  and  diereafter  remit  premiums  as 
they  receive  them  bom  the  borrower.  By 
shortening  the  public  comment  period  to 
30  days  instead  of  the  usual  60  days,  it  is 
anticipated  that  the  funds  will  be 
collected  within  the  Fiscal  Year  1982.  It 
is  estimated  that  mortgagees  hold  some 
$200  miUion  in  premiums  wfaidi,  upon 
implementation  of  the  new  system,  will 
be  remitted  to  HUD  for  the  benefit  of  the 
insurance  funds.  By  requesting  the 
shortened  period,  HUD  is  attemptinglo 
avoid  further  delays  in  implementing  the 
provisions  of  Section  530  of  the  National 
Housing  Act 

Hiis  rale  would  not  constitute  a 
"mafor  rale"  as  that  term  is  defined  in 
Section  1(b)  of  Executive  Order  12291  on 
Federal  Regulations.  Analysis  of  the  rule 
indicates  that  it  would  not  (1)  have  an 
annual  effect  on  die  economy  of  $100 
million  or  more;  (2}  cause  a  ma)or 
increase  in  costs  or  prices  tot 
consumers,  individual  industries. 
Federal,  State,  or  local  governmental 


agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  It  is  estimated  that  at  any  given 
time,  mortgagees  hold  in  excess  of  $200 
million  in  mortgage  insurance  premiums 
that  have  been  collected  from 
mortgagors  but  not  remitted  to  HUD. 
Mortgagees  would  be  required  by  the 
amendment  to  remit  all  such  funds  they 
hold  by  a  specific  date.  Thereafter  on  a 
monthly  basis,  mortgagees  would  have 
to  remit  MIP  payments  promptly  upon 
receipt  from  the  borrower.  These  funds 
would  be  invested  for  the  benefit  of  the 
Federal  Government  and  would 
generate  a  cost  avoidance  of  some  $30 
million  each  year.  Mortgagees  could  be 
expected  to  be  deprived  of  a  like 
amount.  The  effect,  therefore,  would  be 
below  the  $100  million  threshold.  Some 
additional  costs  to  the  mortgage  banking 
industry  cannot  be  estimated  at  this 
time  because  without  a  finalized  system 
in  place  the  industry  cannot  project  the 
cost  of  converting  computerized  systems 
to  the  monthly  remittances.  Other  costs, 
such  as  monthly  record-keeping  and 
increased  interest  rates  at  which 
mortgagees  will  borrow  funds  once  the 
MIP  funds  held  in  escrow  are  removed, 
likewise,  cannot  be  predicted  at  this 
time. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  hours  in  the  Office  of  the 
Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Room  5218, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street 
Southwest  Washington.  D.C  20410. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b)  (the  Regulatory  Flexibility  Act), 
the  Undersigned  hereby  certifies  that 
this  rule  vroidd  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rale  was  not  listed  in  the 
Department's  Semiaimual  Agenda  of 
Regulations  pubtished  on  August  17. 
1981  (46  FR  41708),  pursuant  to 
Executive  Otder  12291  and  the 
Regulatory  Flexibility  Act 

The  following  numbers  identify  the 
programs,  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance,  that 
would  be  affected  by  the  proposed 
reg\ilation  changes:  14.105, 14.108, 14.117. 
14.118, 14.119, 14.120, 14.121, 14,122. 


14.123. 14.133, 14.140, 14.152. 14.157. 
14.161, 14.165. 

List  of  Subjects  in  24  CFR  Part  203 

Home  improvement  Loan  programs — 
housing  and  community  development 
Mortgage  insurance,  Solar  energy. 

Part  204 

Mortgage  insurance. 
Part  209- 

Mortgage  insurance.  War  housing. 
Part  211 

Mortgage  insurance,  War  housing. 

Part  221 

Condominiums,  Low  and  moderate 
income  housing.  Mortgage  insurance. 
Displaced  families.  Single  family 
housing,  Projects,  Cooperatives. 

Part  228 

Federally  affected  areas.  Defense 
housing.  Mortgage  insurance,  Sngle 
family  housing. 

Part  235 

Condominiums,  Cooperatives,  Low 
and  idoderate  income  housing,  Mortgage 
insiu«nce,  Homeownership,  Grant 
programs — housing  and  community 
development 

Accordin^y,  the  Department  proposes 
to  amend  Chapter  II  of  24  CFR  as 
follows: 

PART  223-MUTUAL  MORTQAQE 
INSURANCE  AND  REHABILITATION 
LOANS 

S  203.44    [Amendedl 

1.  By  amending  S  203.44(d)  to  change 
the  "5  203.307"  reference  Uierein  to 

"5  203.289". 

2.  By  revising  S  9  203.260  through 
203.270  to  read  as  follows: 

§203.260    Amount  Of  mer«Bao*lnMnnc« 
premhim  OMPV 

The  mortgagee  shall  pay  to  the 
Commissioner  an  initial  MIP  in  an 
amount  equal  to  one-half  of  one  percent 
of  the  average  outstanding  principal 
obligation  of  the  mortgage  for  the  first 
year  of  amortiiation.  After  payment  of 
the  initial  MIP,  die  mortgagee  shall  pay 
to  the  Commissioner  an  amount  equal  to 
one-half  of  one  percent  of  the  average 
outstanding  principal  obligation  of  the 
mortgage  for  the  twelve-month  period 
preceding  each  subsequent  anniversary 
date  of  the  beginning  of  amortization. 

920X261    CalcuMkMioflliP. 

The  amount  of  any  MIP  shall  be 
calculated  in  accordance  with  the 
original  amortization  provisions  of  the 
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mortgage,  without  taking  into  account 
dellquent  payments,  prepayments, 
agreements  to  postpone  payments  or 
agreements  to  recast  the  mortgage. 

S203.M2    DiMdataofMiP. 

The  full  initial  or  annual  MIP  shall  be 
due  on  the  anniversity  date  of  the 
beginning  of  amortization. 

9203.263    Ac^ustnwnt  of  Initial  MIP. 

If  the  Mortgage  Insurance  Certificate 
was  issued  prior  to  the  beginning  of 
amortization,  the  initial  MIP  shall  be 
adjusted  to  include  an  additional 
premium  from  the  date  of  issuance  of 
the  Mortgage  Insurance  Certificate  to 
the  date  of  the  beginning  of 
amortization.  If  the  Mortgage  Insurance 
Certificate  was  issued  in  the  second  half 
of  the  amortization  year,  the  initial  MIP 
shall  be  adjusted  to  include  only  that 
part  of  the  premium  year  from  the  date 
of  the  issuance  of  the  Mortgage 
Insurance  Certificate  to  the  first 
anniversary  date  of  the  beginning  of 
amortization. 

9203Jt64    Payment  of  MIP. 

(a)  Method  of  Payment.  The  payment 
of  any  MIP  under  this  subpart  shall  be 
made  to  the  Commissioner  by  the 
mortgagee  either  in  cash  or  debentures 
at  par  plus  accrued  interest. 

(b)  Time  of  Payment  Any  portion  of 
the  MIP  received  by  the  mortgagee  fix)m 
the  mortgagor  on  or  after  [the  effective 
date]  shall  be  paid  to  the  Commissioner 
on  or  after  the  tenth  day  of  the  month 
following  the  month  in  which  it  was 
received,  provided  that  the  full  initial  or 
annual  MIP  shall  be  paid  by  the 
mortgagee  not  later  than  10  days  after 
the  due  date  estabUshed  by  this  part 
even  if  not  collected  by  the  mortgagee 
from  the  mortgagor. 

(c)  Payment  of  Outstanding  MIP.  All 
MIPs  that  have  been  collected  by 
mortgagees  fi^m  mortgagors  prior  to 
{effective  date,]  but  not  remitted 
pursuant  to  an  annual  HUD  billing  shall 
be  remitted  to  the  Commissioner  not 
before  [effective  date),  but  not  later  than 
[10  days  after  effective  date].  All  annual 
MIP  biUs  received  by  mortgagees  from 
HUD  prior  to  the  [effective  date]  shall 
be  paid  on  their  specified  due  dates. 

9203.265    Mortgagaa's  late  charg*  md 
Interest 

(a)  MIPs  which  are  remitted  to  the 
Commissioner  after  the  payment  dates 
prescribed  by  §5  203.262  and  203.264 
shall  include  a  late  charge  of  four 
percent  of  the  amount  paid. 

(b]  In  addition  to  the  late  charge 
provided  in  paragraph  (a)  of  this  section, 
the  mortgagee  shall  pay  interest  at  a 
rate  established  fixtm  time  to  time  by  the 
Secretary  on  any  MIP  which  are 
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remitted  to  the  Commissioner  more  than 
30  days  after  the  due  dates  prescribed  in 
S  S203.262  and  203.264.  Such  interest  rate 
shall  be  not  less  than  10  percent  per 
annum  nor  more  than  20  percent  per 
aimum. 

9203.286    Period  covered  by  MIP. 

The  initial  MEP  shall  cover  the  period 
beginning  with  the  date  of  the  issuance 
of  a  Mortgage  Insurance  Certificate  and 
ending  on  the  next  anniversary  of  the 
beginning  of  amortization.  Subsequent 
premium  payments  shall  cover  the 
twelve-month  period  preceding  each 
subsequent  anniversary  date. 

9203.267  Duration  of  MIP. 

The  mortgagee  shall  pay  MIP  to  the 
Commissioner  until  the  deed  to  the 
Commissioner  is  filed  for  record  or  the 
contract  of  insurance  is  terminated. 

9203.268  Pro  rata  payment  Of  MIP. 

(a)  If  the  insurance  contract  is 
terminated  before  the  due  date  of  the 
initial  MIP,  the  mortgagee  shall  pay  a 
portion  of  the  MIP  prorated  from  the 
following  dates  to  the  date  of 
termination: 

(1)  From  the  beginning  of  amortization 
if  the  Mortgage  Insurance  Certificate  is 
issued  in  the  first  half  of  the 
amortization  year,  or 

(2)  From  the  date  of  the  issuance  of 
the  Mortgage  Insurance  Certificate  if  the 
Certificate  is  issued  at  any  time  prior  to 
the  beginning  of  amortization  or  during 
the  second  half  of  the  amortization  year. 

(b)  If  the  insurance  contract  is 
terminated  after  the  due  date  of  the 
initial  MIP,  the  mortgagee  shall  pay  a 
portion  of  the  current  annual  Mff 
prorated  from  the  due  date  of  the  last 
annual  MIP  to  the  date  of  termination. 

(c)  A  pro  rata  MIP  shall  not  be  due  or 
payable  where  the  mortgagee  notifies 
the  Commissioner  that  foreclosure  or 
other  action  to  acquire  the  property  has 
been  completed  and  that  the  property 
will  not  be  conveyed  to  the 
Commissioner  in  exchange  for  insurance 
benefits.  Any  MIP  due  and  paid  after  the 
institution  of  foreclosure  or  the  date  the 
property  was  otherwise  acquired  by  the 
mortgagee  will  be  refunded  to  the 
mortgagee  upon  receipt  by  the 
Commissioner  of  the  notice  from  the 
mortgagee  that  the  property  will  not  be 
conveyed  to  the  Commissioner. 

9203.269    Open-end  Inaurance  charge. 

The  amount  of  any  insured  open-end 
advance  shall  be  added  to  the  average 
outstanding  principal  obligation  of  the 
mortgage  for  the  purpose  of  determining 
the  amount  of  USP  as  provided  in 
S  203.280  except  tiiat  tiie  initial 
additional  charge  shall  be  prorated  to 


cover  the  period  beginning  with  the  first 
day  of  the  month  following  the  issuance 
of  a  certificate  evidencing  the  insurance 
of  the  open-end  advance  and  ending  on 
the  due  date  of  the  next  MIP. 


9203.270    MiPbiJ 

All  of  the  provisions  of  S  203.280  shall 
apply  to  mortgages  meeting  the 
eligibihty  requirements  of  §  203.43e 
except  that  the  amount  of  the  premiums 
specified  therein  shall  be  calculated  on 
the  basis  of  one  percent  in  Ueu  of  one- 
half  percent 

99  203^75  through  203.279    [Removed] 

3.  By  removing  $9  203.275  throu^ 
203.279. 

§9  203.27S  through  203.309    [Removed] 

4.  By  removing  99  203.305  through 
203.309. 

5.  By  revising  {  203.433,  to  read  as 
follows: 

9203.443    hwwance premium. 

All  of  the  provisions  of  95  203.260 
through  203.269  concerning  mortgage 
insurance  premiums  apply  to  loans 
insured  under  9  203.50. 

99  203.444  through  203.456    [Removed] 

6.  By  removing  §  §  203.444  throng 
203.45& 

PART  204— COINSURANCE 

7.  By  revising  9  204.260  to  read  as 
follows: 

9204.260    Mortgage  Ineursnce  premiume 
for  co-lneured  mortgages. 

All  of  the  provisions  of  9  9  203.260 
through  203.269  concerning  mortgage 
insurance  premiums  with  respect  to 
mortgages  insured  imder  203(b]  of  the 
National  Housing  Act  apply  to 
mortgages  covering  one-to-four  family 
dwellings  to  be  insured  under  203(b) 
pursuant  to  the  coinsurance  authority  of 
244  of  the  National  Housing  Act 

99  204J»0a  through  204.268    [Removed] 

8.  By  removing  9  9  204.260a  through 
204.268. 

PART  20»-INDIVIDUAL  HOMES;  WAR 
HOUSING  MORTGAGE  INSURANCE 
[SEC.  603] 

9209.251    [Amended] 

9.  By  amending  paragraph  (a)  of 
9  209.251  as  follows: 

a.  "9  203.266  Due  date  of  initial  MIP" 
is  changed  to  "9  203.262  Due  date  of 
MIP." 

b.  "9  203.268  Adjustinent  of  initial 
MIP"  is  changed  to  "9  203.263 
Adjustment  of  initial  MD*." 
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'  c  "i  203.288  Pro  rata  payment  of 
initial  NOP"  is  changed  to  "3  203.268  Pro 
rata  payment  of  MIP." 

d.  **§  203.275  Amoont  of  annual  MIP** 
is  removed. 

e.  "S  203.276  Due  date  of  annual  KQF' 
is  removed. 

f.  "5  203.278  Pro  rata  payment  of 
annual  MIP"  is  removed. 

g.  "S  203.280  Amomit  of  Mortgage 
Insurance  Premiimi  (MD*)"  is  added. 

10.  By  revising  S  209.265  to  read  as 
follows: 

S  209.265    Amount  Of  MIP. 

After  payment  of  the  initial  MIP  and 
until  the  mortgage  is  paid  in  full  or  until 
an  application  for  insurance  benefits  is 
received  by  the  Commissioner  or  until 
the  contract  is  otherwise  terminated 
with  the  consent  of  the  Commissioner, 
the  mortgagee  shall  continue  to  pay 
annual  MIP  to  the  Commissioner. 
Annual  MIP  shall  be  paid  as  provided  in 
§  203.264  and  §  203.265  of  this  chapter. 
The  MIP  shall  be  paid  in  an  amoimt 
equal  to  one-half  percent  of  the  average 
outstanding  principal  obligation  for  the 
12-m(Kith  period  following  the  date  on 
which  the  premium  becomes  payable. 

PART  211— SINGLE  FAMILY  PROJECT 
LOANS;  WAR  HOUSING  MORTGAGE 
INSURANCE  [SEC.  611] 

$211,251    [AiMOdMi] 

11.  By  amending  paragraph  (a]  of 
§  211.251  as  follows: 

a.  "§  203.266  Due  date  of  initial  MIF' 
is  changed  to  "S  203.262  Due  date  of 
MIP.". 

b.  "S  203.288  Adjustment  of  initial 
MIF'  is  changed  to  "5  203.283 
Adjustment  of  initial  MIP." 

c.  "5  203.269  Pro  rata  payment  of 
mitial  MIP"  is  changed  to  "5  203.268  Pro 
rata  payment  of  MIP." 

d.  "8  203.275  Amount  of  annual  MIP* 
is  removed. 

e.  "5  203.278  Due  date  of  annual  MIP" 
is  removed. 

f.  "S  203.278  Pro  rata  payment  of 
annual  MIP"  is  removed. 

g.  "9  203.260  Amount  of  Mortgage 
Insurance  Premium  (MIP)"  is  added. 

12.  By  revising  S  211.265  to  read  as 
follows: 

$211,265    Amount  Of  MIP. 

After  payment  of  the  initial  MIP  and 
until  the  mortgage  is  paid  in  full  or  imtil 
an  application  for  insurance  benefits  is 
received  by  the  Commissioner  or  until 
the  contract  is  otherwise  terminated 
with  the  consent  of  the  Commissioner, 
the  mortgagee  shall  continue  to  pay 
annual  MIP  to  the  Commissioner. 
Annual  MIP  shall  be  paid  as  provided  in 
S  203.264  and  S  203.265  of  this  chapter. 


The  MIP  shall  be  paid  in  an  amomit 
equal  to  one-half  percent  of  the  average 
outstanding  principal  obligation  for  the 
12-mondi  period  following  the  date  on 
which  the  {waaium  becomes  payable. 

PART  221— LOW  COST  AND 
MODERATE  MCOME  MORTGAGE 
INSURANCE 


$221,251    (AoMndadl 

13.  By  amending  paragraph  (a)  of 
$  221.251  as  follows: 

a.  "9  203.280  Method  of  payment  of 
MIP"  is  changed  to  "9  203.264  Payment 
of  MIP." 

b.  "9  203.265  Amount  of  initial  MIF'  is 
changed  to  "9  203.260  Amount  of 
Mortgage  Insurance  Premium  (MIP)." 

c.  "9  203.266  Due  date  of  initial  MIF' 
is  changed  to  "9  203.262  Due  date  of 
MIP." 

d.  "9  203.267  Period  covered  by  initial 
MIP"  is  changed  to  "9  203.266  Period 
covered  by  MIP." 

e.  "9  203.266  Adjustment  of  initial 
MIP"  is  changed  to  "9  203.263 
Adjustment  of  initial  MIP." 

f.  "9  203.269  Pro  rata  payment  of 
initial  MIF'  is  changed  to  "9  203.288  Pro 
rata  payment  of  MIP." 

g.  "9  203.275  Amount  of  annual  MIF* 
is  removed. 

h.  "9  203.276  Due  date  of  annual  MIF' 
is  removed. 

i.  "9  203.277  Duration  of  annual  MIF* 
is  changed  to  "9  203.287  Duration  of 
MIP." 

j.  "9  203.278  Pro  rata  payment  of  MIF* 
is  removed. 

PART  228— INDIVIDUAL  RESIDENCES; 
NATIONAL  DEFENSE  HOUSING 
MORTGAGE  INSURANCE  [SEC.  903] 

$226,251    [AoiMMtod] 

14.  By  amending  paragraph  (a)  of 
9  228.251  as  follows: 

a.  "9  203.286  Due  date  of  initial  MIF* 
is  changed  to  "9  203.262  Due  date  of 
MIP." 

b.  "9  203.288  Adjustment  of  initial 
MIF'  is  changed  to  "§  203.263 
Adjustment  of  initial  MIP." 

c.  "9  203.289  Pro  rata  payment  of 
initial  MIF'  is  changed  to  "$  203.268  Pro 
rata  payment  of  MIP." 

d.  "9  203.275  Amount  of  annual  MIF* 
is  removed. 

e.  "9  203.278  Due  date  of  annual  MIF' 
is  removed. 

f.  "9  203.278  Pro  raU  payment  of  MIF' 
is  removed. 

g.  "9  203.280  Amount  of  Mortgage 
Insurance  Premium  (MIP)"  is  added. 

15.  By  revising  9  228.265  to  read  as 
follows: 


$221,268    Amoonteri 

After  payment  of  the  iidtial  MIP  and 
until  the  mortgage  is  paid  in  full  or  until 
an  application  for  insurance  benefits  is 
received  by  the  Commissioner  or  until 
the  contract  is  otherwise  terminated 
with  the  consent  of  the  Commissioner, 
the  mortgagee  shall  continue  to  pay 
annual  MIP  to  the  Commissioner. 
Annual  MIP  shall  be  paid  as  provided  in 
9203.264  and  9  203.265  of  this  chapter. 
The  MIP  shall  be  paid  in  an  amount 
equal  to  one-half  percent  of  the  average 
outstanding  principal  obligation  for  the 
12-month  period  following  the  date  on 
which  the  premium  becomes  payable. 

PART  235— MORTGAGE  INSURANCE 
AND  ASSISTANCE  PAYMENTS  FOR 
HOME  OWNERSHIP  AND  PROJECT 
REHABILITATION 

$235,201    [Amandsd] 

16.  By  amending  paragraph  (a)  of 
9  235.201  as  follows: 

a.  "9  203.265  Amount  of  initial  MIF'  is 
changed  to  "9  203.260  Amount  of 
Mortgage  Insurance  Premium  (MIP)." 

b.  "9  203.268  Adjustinent  of  initial 
MIF*  is  removed. 

c.  "9  203.275  Amount  of  amraal  MIF* 
is  removed. 

d.  "9  203.305  Open-end  advance 
subject  to  open-end  charge"  is  changed 
to  "9  203.269  Open-end  insurance 
charge." 

e.  99  203.306  through  203.309  are 
removed. 

$23Sl203    IRwnovvd] 

17.  By  removing  9  235.203. 

(Sees.  203(c)  and  211  of  the  National  Housing 
Act,  as  amended  (12  U.S.C  1701(d).  1715(b))) 

Dated:  April  12, 1962. 
Philip  Abrams, 

General  Deputy  Assistant  Secretary  for 
Housing.  Deputy  Federal  Housing 
Commissioner. 

[FR  Doc  S2-U7V2  PiM  5-10-82;  8:46  unj 
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DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  Surface  Mining  Redamation 
and  Enforcement 

30  CFR  Part  946 

Cancellation  of  Public  Hearing  on 
Modified  Portion  of  the  Virginia 
Permanent  Regulatory  Program 

aoency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Cancellation  of  public  hearing. 

•UMMAKV:  The  Office  of  Surface  Mining 
(OSM)  is  aimotmcing  the  cancellation  oif 
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a  public  hearing  on  die  substantive 
adequacy  of  program  modifications  to 
the  Virginia  permanent  regulatory 
pro-am  [hereinafter  refeired  to  as  die 
Virginia  program)  to  satisfy  two  of  the 
conditions  imposed  by  the  Secretary  of 
the  Interior  on  the  approval  of  the 
Virginia  program  submitted  by  Virginia 
pursuant  to  the  Surface  Kfining  Control 
and  Reclamation  Act  of  1977  (SMCRA) 
and  30  CFR  732.17. 

This  notice  cancels  the  public  hearing 
but  does  not  alter  the  time  and  location 
at  which  the  Viiginia  program  and 
proposed  eimendments  are  available  for 
public  inspection,  or  the  comment  period 
during  which  interested  persons  may 
submit  written  comments  on  the 
proposed  program  elements. 
DATES:  The  following  hearing  is 
cancelled:  The  public  hearing  on  the 
proposed  modification  to  the  Virginia 
program.  May  12. 1982. 
ADDRESS:  Written  comments  should  be 
mailed  or  hand  delivered  to:  Ralph  Cox. 
State  Office  Director,  Virginia  State 
Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  Route  3. 
Box  183-C-l,  Big  Stone  Gap.  Virginia 
24219. 

Copies  of  the  Viiginia  program,  the 
proposed  modifications  to  the  program, 
a  listing  of  scheduled  public  meetings, 
and  all  written  comments  are  available 
for  review  at  the  OSM  Offices  and  the 
office  of  the  State  regulatory  authority 
listed  below.  Monday  through  Friday 
8:00  a  Jn.  to  4:00  p  jn.,  excluding 
holidays. 

Office  of  Surface  Mining  Reclamation 
and  Enforcement.  Room  5315, 1100  "L" 
Sti^et.  N.W.,  Washington.  D.C 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Highway  23.  South. 
Big  Stone  Gap,  Viiginia  24219 
Office  of  Surface  Mining  Redamation 
and  Enforcement  Flannagan  and 
Carroll  Streets.  Lebanon,  Virginia 
24266 
Virginia  Division  of  Mined  Land 
Reclamation.  620  Powell  Avenue.  Big 
Stone  Gap.  ^rginia  24219 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Cox.  State  Office  Director. 
Virginia  State  Office,  Route  3,  Box  183- 
C-l.  Big  Stone  Gap,  Virginia  24219. 
Telephone:  (703)  523-4303. 

SUPPLBMNTARV  information:  On 
January  28. 1982.  Virginia  submitted  to 
OSM  a  revised  policy  statement  to 
satisfy  condition  "k"  of  the  Secretary's 
approval  of  the  Viiginia  program  (See 
Administrative  Record  No.  VA  376). 
Condition  "k"  requires  Vii^ginia  to 
submit  a  revised  policy  cleariy  granting 
field  inspectors  the  authority  to  issue 
immediate  cessation  orders  for 
imminent  danger  or  harm  if  they  are 
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unable  to  contact  die  supervisor  or 
enforcement  manager. 

On  March  31. 1982.  Viiginia  submitted 
a  letter  describing  the  action  which  has 
been  taken  and  will  be  taken  by  die 
Commonwealth  to  resolve  condition  "r" 
(Administrative  Record  No.  VA  383). 
Condition  "r"  requires  Virginia  to 
submit  a  copy  of  revised  policy 
statement  or  othenvlse  amend  its 
program  to  make  its  coal  haul  roads 
policy  consistent  with  the  Federal 
requirements.  This  policy  must  be 
accompanied  by  a  legal  opinion  which 
states  that  it  is  enforceable  imder 
existing  State  law  and  regulations. 

On  April  26. 1982.  notice  of 
opportunity  for  public  hearing  on  the 
proposed  modifications  to  the  Viiginia 
program,  was  published  in  the  Federal 
Re^star  (47  FR 17827-17829).  The  notice 
stated  that  any  person  interested  in 
making  an  oral  or  written  presentation 
at  the  hearing  should  contact  Mr.  Cox  by 
May  5. 1982.  and  diat  if  no  person 
contacted  Mr.  Cox  to  express  an  interest 
in  participating  in  die  hearing  by  the 
above  date,  the  hearing  would  be 
cancelled. 

Because  no  one  expressed  an  interest 
in  attending  the  hearing  by  May  5, 1982, 
the  hearing  has  been  cancelled. 

While  there  in  no  public  hearing, 
interested  persons  may  still  submit 
written  comments  on  the  proposed 
program  elements.  Written  comments 
must  be  received  on  or  before  4:00  p jil, 
on  May  28. 1082.  to  be  considered  in  die 
Secretaijr's  decision  on  whether  the 
proposed  amendments  are  acceptable. 

Dated:  May  6. 1962. 
iV.  B.  Suunkit 

Assistant  Director,  Program  Operations  and 
Inspection,  Office  of  Surface  Mining. 

(FK  Doc.  8Z-U7V  niad  S-l»-tt  k4t  un] 
BUJNQ  COOE  4>1»4i-li 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart87 
[AMS-FRL-2074-5] 

Control  Of  Air  Pdution  From  Aircraft 
and  Aircraft  Engines;  Emission 
Standard  for  JT3D  Engines 

AOENCv:  Environmental  Protection 
Agency. 

action;  Notice  of  Proposed  Rulemaking. 


This  proposed  amendment 
would  eliminate  the  requirement  for 
retrofitting  the  remaining  unmodified 
JT3D  aircraft  engines  in  service  to  and 
bom  United  Stetes  points  with  low 
smoke  cbmbustors.  There  wiU  be  no 
significant  adverse  impact  on  the 


environment  and  cost  savings  could 
reach  $35  million.  This  action  responds 
to  a  petition  torn  AVMARK.  Inc„  1120 
19di  Street  NW..  Washington  D.C 
20038. 

date:  All  relevant  comments  received 
on  or  before  June  la  1982. 

ADDRESS:  Interested  persons  may 
participate  in  this  rulemaking  by 
submitting  written  comments  to  the  U.S. 
Environmental  Protection  Agency, 
Centi^  Docket  Section  (A-130),  Attn: 
Docket  No.  A-82-18.  401  M  Street,  SW., 
Washington.  D.C.  20460.  Two  copies  of 
comments  are  requested  but  not 
required.  The  docket  may  be  inspected 
between  8  ajn.  and  4  p.m.  on  weekdays 
and  a  reasonable  fee  may  be  chaiged  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  George  D.  Kibwlge,  U5. 
Environmental  Protection  Agency, 
Office  of  Mobile  Source  Air  Pollution 
Conhtil  (ANR-455),  401 M  Sh«et  S.W, 
Washington.  D.C  20460.  Telephone: 
(202)  428-2514. 

SUPFLEMENTARV  MFORMATWN: 

L  Background 

The  Pratt  and  Whitney  JTSD  engine  is 
one  of  the  aircraft  gas  t^bine  engines 
whose  heavy  smoke  emissions  during 
take-off  and  climb  operations  drew 
Congressional  attention  to  the  air 
pollution  impact  of  aircraft  during  die 
inid-1960's. 

The  Clean  Air  Amendments  of  1970 
added  new  provisions  (Sections  231-3) 
which  give  EPA  the  authority  to  proceed 
with  emission  standards  if  justified  by 
air  quality  projections  and  if  emission 
control  technology  can  be  developed. 
With  this  bad^ground.  standards 
limiting  visible  smoke  were 
incorporated  as  a  public  welfare 
measure  in  the  overall  program  of 
emission  standards  which  were 
eventually  promulgated  in  response  to 
the  1970  legislation  on  Jufy  17. 1973  (38 
FR  19088).  Because  of  the  vray  large 
numbers  of  IT3D  and  JTBD  engines  in 
service  at  that  time,  those  two  engines 
were  singed  out  for  retrofit  programs, 
whidi  required  installation  of  low 
smoke  combustor  kits.  The  JTBD  retrofit 
program  was  completed  by  the  end  of 
1974.  while  the  JT3D  program  was 
delajred.  first  because  of  developmental 
problems  and  later  because  of  a 
dedsion  (at  the  request  of  the  Federal 
Aviation  Administration  (FAA))  to 
adjust  the  sdiedule  for  die  retrofit 
pro-am  to  match  die  FAA  sdwdule  for 
a  noise  retrofit  program,  whidi  affects 
the  same  aircraft  Since  January  1978, 
the  JT3D  low  smoke  combustor  kit  has 
been  certified  and  available  for 
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purchase.  The  present  schedule  requires 
25%  compUance  by  February  1, 1981 
(orginally  January  1, 1981),  50% 
compliance  by  January  1, 1983,  and  100% 
compliance  by  January  1. 1985.  There  is 
an  "escape  route"  built  into  this 
schedule  for  the  benefit  of  airlines  who 
have  FAA-approved  plans  for 
replacement  of  their  6707*8  and  DC8's 
by  1985  instead  of  retrofitting  these 
aircraft  or  simply  withdrawring  them 
from  service.  Section  87.31(c)  of  Title  40, 
Code  of  Federal  Regulations  relieves 
operators  from  the  1981  and  1983  partial 
compliance  requirements,  "If,  imder  an 
approved  plan,  replacement  engines  or 
replacement  airplanes  have  been 
ordered  and  are  scheduled  for  delivery 
prior  to  January  1, 1985."  This  has  been 
provided  because  the  new  aircraft  will 
be  much  more  desirable  in  both 
environmental  and  energy  conservation 
terms  than  the  retrofitted  aircraft.  Since 
there  is  no  currently  certificated  noise 
retrofit  kit  for  B707  and  DCS  aircraft,  it 
is  assumed  that  all  operators  will  retire 
them  from  U.S.  service  by  1985  or  install 
replacement  engines  which  are  capable 
of  meeting  the  noise  and  emission 
standards — a  trend  which  is  strongly 
stimulated  by  their  excessive  fuel 
consiunption  in  comparison  with  newer 
aircraft 

As  a  result  of  these  combined 
pressures,  major  U.S.  airlines  began 
selling  their  B707  aircraft  as  the  January 
1, 1981  date  for  25%  compliance 
approached.  Some  operators  are  also 
selling  their  DC8  aircraft  while  others 
plan  to  retrofit  them  with  a  more 
modem  engine,  the  GE/SNECMA  CFM 
56.  The  market  for  these  surplus  aircraft 
has  become  very  depressed  and  most  of 
them  are  being  sold  to  small  air  charter 
companies,  new  small  airlines  formed  as 
a  result  of  deregulation  and  other 
organizations,  such  as  travel  clubs, 
which  would  normally  not  aspire  to  use 
aircraft  in  the  B707  category.  Purchasers 
of  this  type  in  many  cases  were 
unaware  of  the  smoke  retrofit  standard 
and  did  not  take  steps  to  comply  with 
the  January  1, 1981  25%  compliance  date 
until  too  late  to  obtain  delivery  of  the 
necessary  engine  parts  from  the  supplier 
(Pratt  and  Whitney).  Therefore,  a  series 
of  requests  for  temporary  exemption 
from  the  compliance  date  were  received 
and  granted  by  the  Administrator.  In 
other  cases,  operators  of  these  aircraft 
were  able  to  take  advantage  of  the 
"escape  route"  and  comply  by 
submitting  aircraft  replacement  plans  to 
FAA.  describing  their  intentions  to 


replace  their  B707  and  DC8  aircraft  by 
January  1, 1985,  as  provided  in  the 
amended  standards,  while  others  simply 
retired  25%  of  their  JT3D-powered 
aircraft 

The  changes  made  to  the  engines  to 
achieve  compliance  with  smoke 


standards  invariably  reduce  HC  and  CO 
emissions  as  well,  while  tending  to 
increase  NO..  The  following  tabulation 
compares  the  gaseous  emission 
characteristics  of  the  JT3D  engine  with 
and  without  the  low  smoke  combustor 
with  three,  more  modem,  engines: 


Emissions,  Grams/Khjonewtons  Rated  Thrust/Undinq/Takeoff  Cyoe 

£30-7 

JT30-7(tow 
•mote) 

JT9O-70 

CFft.«0 

RBei1-624 

MC  

3se 

294 

31.0 

158 
232 

sao 

87.5 
6*J3 

83 
119.5 

aos 

110.4 

CO „ — 

146.1 

NO.        -• - 

81.4 

n.  Discussion  of  Issue 

On  October  21, 1981,  the  AVMARK 
Corporation,  a  Washington,  D.C.. 
aviation  management  service 
representing  "Ports-of-Call"  travel  club 
of  Denver,  Colorado,  and  other  unnamed 
clients,  submitted  a  petition  requesting 
that  EPA  amend  40  CFR  Part  87  to 
eliminate  any  further  requirement  to 
retrofit  JT3D  engines  manufactured 
before  January  1, 1978,  with  the  low 
smoke  combustors  developed  by  the 
engine  manufacturer  (Pratt  &  Whitney) 
for  this  purpose.  As  justification,  the 
petition  cites  the  economic  benefits  to 
the  small  aircraft  operators  who  are  the 
major  customers  for  surplus  B707  and 
DC8  aircraft  together  with  the 
elimination  of  government  expenses 
associated  with  the  remaining 
exemption  and  compliance  activities  in 
support  of  this  standard.  The  complete 
petition  is  available  for  public  review  in 
Docket  No.  A-82-18  at  the  address  given 
earlier,  along  with  an  EPA  conunentary. 

Environmental  Impact 

The  petition  argues  that  the  steady 
migration  of  JT3D-powered  aircraft  from 
first  line  service  with  major  airlines  to 
more  intermittent  usage  with  sfnall  new 
operators  has  greatly  reduced  their 
adverse  environmental  impact 

To  investigate  this  claim,  statistical 
data  were  obtained  from  the  Federal 
Aviation  Administration's  monthly 
publication,  "Aircraft  Utilization  and 
Propulsion  Reliability  Report"  for  the 
period  from  late  1972  through  late  1981. 

Table  1  shows  a  frend  towards 
diminishing  numbers  of  U.S.-regi8tered 
JT3D-powered  aircraft  through  this 
period.  Of  the  roughly  200  remaining 
aircraft,  over  40  are  now  owned  by 
small  organizations  which  have 
acquired  them  during  the  last  5  years 
and  which  fall  in  the  category  of 
business  concerns  described  in  the 
AVMARK  petition. 

Table  2  shows  a  trend  towards 


sharply  diminishing  utilization  for 
average  JT3D-powered  aircraft  through 
the  same  period.  Therefore,  the 
environmental  impact  represented  by 
the  remaining  domestic  JT3D-powered 
fleet  has  been  drastically  lessened  both 
through  their  reduction  in  numbers  and 
the  reduced  utilization  of  the  remaining 
aircraft.  For  comparison,  134,702  hours 
were  flown  by  these  aircraft  in 
November  1973,  which  dropped  to  33,672 
in  October  1981 — a  fourfold  reduction. 
We  would  expect  this  trend  to  continue. 

Table  II  also  compares  the  average 
hours  flown  by  JT3D-powered  aircraft 
still  owned  by  three  of  the  major 
domestic  airlines  in  October  1981  to  the 
average  of  eight  small  new  operators, 
showing  that  the  latter  category  of 
operator  does  tend  to  utilize  the  aircraft 
less  than  their  former  owners. 

The  foregoing  considers  only  U.S. 
registered  aircraft  and  there  will,  of 
course,  be  operators  of  IT3D-powered 
aircraft  of  foreign  registry  to  and  horn 
U.S.  points  through  the  1982-1984  period 
prior  to  the  final  compliance  date  for  the 
FAA  noise  standard.  Comments  are 
invited  as  to  the  extent  to  which  trends 
in  operation  of  foreign-registered 
aircraft  would  run  counter  to  those 
displayed  in  Tables  I  and  II  for  aircraft 
of  U.S.  registry. 

Table  I.— Number  Of  JT30— Powered 
Aircraft  Registered  in  the  United  States 
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Table  II.— Average  Momthcv  Usaqe  of 
JT3D-POWEREO  Aircraft  Reqistereo  in 
THE  United  States 
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The  trends  described  are  the  natural 
result  of  the  high  operating  costs  for 
these  JT3D-powered  aircraft  plus  the 
approaching  1985  cut-off  date 
represented  by  the  FAA  noise  standard. 
It  appears  that,  from  the  environmental 
point  of  view,  achievement  of 
compliance  with  the  EPA  smoke  retrofit 
standard  for  the  remaining  aircraft 
affected  is  almost  irrelevant 
Compliance  will  likely  be  achieved  in 
almost  all  instances  either  by 
withdrawing  the  aircraft  from  service  or 
by  submitting  aircraft  replacement  plans 
to  FAA.  the  same  actions  which 
operators  would  have  to  take  in  any 
case  to  comply  with  the  noise  standard, 
for  which  no  retrofit  option  is  available. 
Therefore,  the  Agency  has  determined 
that  some  form  of  relief  should  be 
provided  to  eliminate  the  remaining 
administrative  costs  to  both  the  aircraft 
operators  and  the  Federal  government 
which  would  otherwise  be  incurred  in 
satisfying  the  remaining  provisions  of 
the  JT3D  smoke  retrofit  standard. 

It  appears  that  elimination  of  the 
smoke  retrofit  standard  would  eliminate 
lost  time,  cost  and  uncertainty  to  the 
small  business  organizations  who  are 
becoming  the  principal  operators  of  the 
remaining  ]T3D-powered  aircraft  as  well 
as  the  continued  expenditure  of  Federal 
resources  in  its  administration  through 
1984.  While  individual  compliance 
problems  could  be  accommodated 
throu^  considering  and  granting 
exemptions  on  a  case-by-case  basis,  the 
evaluation  of  exemptions  and  the 
preparation  of  individual  exemption 
decisions  consumes  the  time  of 
e}q>erience  Federal  engineers  within 
both  EPA  and  FAA.  If  all  such  requests 
by  small  operators  of  lightly  utilized 
aircraft  were  to  be  routinely  granted,  as 
seems  likely,  this  work  would  be  non- 
productive. Similarly.  EPA  would  not 
expect  die  oontlnaation  of  die  smoke 
retrofit  standard  to  result  bi  significant 
future  purchases  or  installation  of 
retrofit  kits.  Thus  elimination  of  the 
standard  is  not  expected  to  create 


significant  equity  issues  or  economic 
losses. 

On  balance,  it  appears  that  the  JT30 
smoke  retrofit  standard  has  become 
uimecessary,  because  the  aircraft  have 
become  inefficient  to  operate  and 
because  they  must  be  retired  by  1985  in 
any  case  to  comply  with  the  FAA  noise 
standard.  The  modem  aircraft  and 
engines  which  will  replace  the  JT3D- 
powered  aircraft  will  be  substantially 
lower  in  smoke,  hydrocarbon  and 
carbon  monoxide  emissions  than  the 
retrofitted  JT3D  engines  would  have 
been,  as  well  as  quieter  and  more  fuel 
efficient.  Accordingly,  EPA  proposes  to 
delete  the  JT3D  smoke  retrofit  standard. 

The  Agency  asks  that  comments 
specifically  address  these  three  issues: 

1.  Since  this  retrofit  program  is 
already  in  progress,  with  the  first  partial 
compliance  date  already  past,  will 
elimination  of  the  smoke  retrofit 
standard  adversely  affect  those 
operators  who  have  already  made  good 
faith  efforts  to  comply,  either  by 
purchasing  the  retrofit  combustors, 
withdrawing  aircraft  from  service  or  by 
filing  aircraft  replacement  plans  fvith 
FAA  documenting  their  business 
arrangements  for  replacing  the  aircraft 
by  January  1. 1985? 

2.  What  economic  losses,  if  any.  will 
be  incurred  by  suppliers  of  low  smoke 
combustor  kits  as  a  result  of  pending 
orders  for  the  low  smoke  combustor  kits 
which  would  likely  be  cancelled  if  the 
petition  is  granted?  Also,  what  economic 
losses,  if  any,  will  be  incurred  by 
operators  who  have  purchased  the  kits 
but  not  yet  installed  them? 

3.  Is  there  an  advantage  to  be  gained 
by  aircraft  operators  through  eliminating 
the  JT3D  smoke  retitjfit  standard 
completely,  or  do  present  mechanisms 
for  achieving  relief  fi^m  the  1981  and 
1983  intermediate  compliance  dates 
provide  all  the  flexibility  needed? 

m.  PiiUic  Paitidpatioo 

Comments  are  invited  on  the  merits  of 
the  petition  and  on  the  benefits, 
penalties,  costs  or  equity  considerations 
associated  with  granting  the  petition. 
The  comments  should  be  submitted  in 
writing  to  the  EPA  Central  Dockets 
Section  (Docket  Number  A-82-18)  at  the 
address  given  above. 

IV.  Regulatory  Analysis 

Under  Executive  Order  12291.  EPA 
must  )udge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirements  for  a  Regulatory  Analysis. 
This  rulemaking  is  not  major  because  it 
will  result  in  an  annual  adverse  effect 
on  the  economy  of  less  than  $100 
million.  Based  on  the  estimated  251 
aircraft  powered  by  JT3D  engines  which 


may  use  U.S.  airspace  between  now  and 
1985  (the  number  stated  in  the  petition), 
the  costs  eliminated  by  granting  tiie 
petition  would  be  a  nrnvimiim  of 

$34,980,000.  The  figure  assumes  an 
installed  cost  of  $40X100  per  engine  and 
deducts  the  costs  already  expended  for 
the  130  kits  which  have  been  purchased. 
However,  it  is  very  unlikely  that  many 
more  of  the  remaining  251  aircraft  would 
be  retrofitted  at  this  time,  since  only 
three  years  remain  in  wfaicfa  to  recoyer 
the  costs  of  doing  so  prior  to  the  1985 
noise  standard  effective  date,  wdiicli  (in 
any  event)  would  terminate  dieir 
operations  at  that  time.  Therefore,  the 
true  cost  savings  are  probably  far  less 
than  this  amount  To  the  extent  tiiat  any 
more  smokeless  combustor  kits  would 
have  been  ordered  through  this  period, 
an  undeterminable  negative  impact 
would  be  felt  by  Pratt  and  Whibiey  and 
by  independent  aircraft  service 
organizations  who  would  otherwise 
have  been  hired  by  some  operators  to 
install  them. 

There  are  no  discernible  effects  on 
competition,  productivity,  investment 
employment  or  innovation.  Fot  these 
reasons  EPA  has  not  prepared  a  formal 
Regulatory  Impact  Analysis. 

This  proposal  has  been  sent  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  pursuant  to  Executive 
Order  12291. 

V.  Impacts  on  Repotting  Reqidmneots 

TTiere  are  no  reporting  requirements 
directiy  associated  with  this  rulemaking. 

VL  Regulatory  FlexUiility  Act 

Under  the  Regulatory  Flexibility  Act.  5 
U.S.a  60  et  seq..  EPA  is  required  to 
determine  when  a  regulation  will  have  a 
significant  effect  on  a  substantial 
number  of  small  entities  so  as  to  require 
a  regulatory  flexibility  analysis.  This 
rulemaking  action  will  presumably  have 
some  effect  on  the  small  operators  of 
surplus  B707  and  DC8  aircraft  %^o  are 
its  intended  beneficiaries,  although  die 
effect  caimot  be  established  accuratdy. 
because  the  exact  plans  of  each  such 
oiganization  an  not  known  to  S>A.  In 
fact  only  one  of  the  organizations  in 
whose  behalf  the  petition  was  salmitted 
was  identified.  There  is  no  reascm  to 
believe  at  this  time  that  the  effect  would 
be  "significant"  and  would  require  a 
regulatory  analysis.  Accordin^y,  I 
hereby  certify  that  this  rulemaldng  will 
not  have  a  significant  effect  on  a 
substantial  number  of  small  entities. 

Listof8iib)eclsfa4tCniPait$7      , 

Air  poUution  control  Aircraft 
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Dated-  April  3a  1982. 
AmM  M.  Goraucli, 

Administrator. 


987.31    (Rwnovtdl 

For  the  reasons  set  forth  above,  it  is 
proposed  to  amend  Part  87,  Chapter  I  of 
Tide  40  of  the  Code  of  Federal 
Regulations  to  delete  §  87.31(c). 

P^  Doc  82-12748  FUed  5-10-82: 8:46  «m] 
MLUNQ  CODE  66M.«Q-M 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

41  CFR  Ch.  51 

Semiannual  Agenda  of  Regulations 

AOENCV:  Committee  for  Purchase  from 

the  Blind  and  Other  Severely 

Handicapped. 

action:  Semiannual  agenda  of 

significant  regulations  under 

development  or  review. 

summary:  Pursuant  to  Executive  Order 
12291  and  section  602  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  Ch.  6),  this 
Committee  is  not  plaiming  to  issue  or 
review  any  significant  regulations  or 
any  regulations  which  would  have  a 
significant  economic  impact  on  small 
entities  during  the  pfsriod  from  April 
through  October  1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  C.  W.  Fletcher,  Executive  Director, 
Committee  for  Purchase  from  the  Blind 
and  Other  Severely  Handicapped,  2009 
14th  Street  North.  Suite  610,  Arlington, 
Virginia  22201,  Telephone;  703/557-1145. 
C  W.  Fletcfaar, 
Executive  Director. 

PH  Doc  82-12752  FUed  5-10-82: 8:48  an] 
BNJJNQ  COOe  a«M-33-ll 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[BC  Dodcet  No.  82-235;  RM-4071] 

TV  Broadcast  Station  In  Mountain 
Home,  Ark.;  Proposed  Changes  Made 
In  Table  of  Assignments 

agency:  Federal  Communications 
Commission. 

actwn:  Proposed  rule. 

summary:  This  action  proposes  the 
assignment  of  UHF  Television  Channel 
43  to  Mountain  Home,  Arkansas,  as  its 
first  television  assignment  in  response 
to  a  petition  filed  by  Baxter 


Broadcasting,  Inc. 

dates:  Comments  must  be  filed  on  or 
before  lune  14, 1982,  and  reply 
comments  on  or  before  June  29, 1982. 
ADDRESS:  Federal  Conunimications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Mark  N.  Lipp,  Broadcast  Bureau,  (202) 

632-7792. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Television  broadcasting. 
Adopted:  April  23, 1982. 
Released:  May  3, 1982. 

In  the  matter  of  amendment  of 
S  73.606(b],  Table  of  Assignments. 
Television  Broadcast  Stations. 
(Mountain  Home,  Arkansas.) 

1.  The  Commission  herein  considers  a 
petition  for  rule  making  filed  March  3, 
1982,  by  Baxter  Broadcasting,  Inc. 
("petitioner"),  which  seeks  the 
assignment  of  UHF  television  Channel 
43  to  Moimtain  Home,  Arkansas. 
Petitioner  expressed  an  interest  in 
applying  for  the  channel,  if  assigned. 

2.  Mountain  Home  (population  7,447),* 
seat  of  Baxter  County  (population 
27,409),  is  located  in  north  central 
Ai-kansas,  approximately  180  kilometers 
(110  miles)  north  of  Little  Rock.  It  has  no 
local  television  broadcast  service. 

3.  According  to  petitioner.  Mountain 
Home's  economy  would  support  a  first 
television  assignment.  It  is  the  seat  of 
Baxton  County,  the  economic  and 
commercial  center  of  the  area,  and  has 
become  an  attraction  as  a  recreation 
center  and  retirement  community. 
Petitioner  notes  that  the  community's 
dramatic  population  growth  over  the 
last  decade  has  greatly  expanded  the 
area's  economy.  Mountain  Home  has 
Ught  industry,  tourism,  construction, 
retail  sales,  and  a  pharmaceutical 
laboratory  (Baxton  Laboratories) 
employing  2,500  persons.  Petitioner 
states  that  there  is  a  growing  need  for  a 
local  television  facility  with 
programming  directed  towcutl  the  needs 
of  the  community,  and  coverage  of  local 
news,  weather,  sports  and  community 
activities.  Mountain  Home  is  said  to 
receive  service  only  from  KOLR-TV  and 
KYTV,  Springfield,  Missouri,  neither  of 
which  presents  programming  pertaining 
to  Moimtain  Home. 

4.  In  view  of  the  fact  that  Motmtain 
Home  could  receive  a  first  television 
service,  the  Commission  finds  that  it 
would  be  in  the  public  interest  to  seek 
comments  on  the  proposal  to  amend  the 
Television  Table  of  Assignments 


(9  73.606(b)  of  the  rules),  with  regard  to 
the  city  of  Mountain  Home,  Arkansas, 
as  follows: 


Oly 

ChwnalNa 

PrsMfK 

ProDOWd 

MounMi  llrinn.  nrtmm 

43 -t- 

■  Population  figures  are  derived  from  the  1980  U.S. 
Censua.  Advance  Report 


5.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Notft. — ^A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

6.  Interested  parties  may  file 
comments  on  or  before  June  14. 1982, 
and  reply  comments  on  or  before  June 
29, 198i2,  and  are  advised  to  read  die 
Appendix  for  the  proper  procedxires. 

7.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  TV  Table  of  Assignments. 

§  73.606(b)  of  the  Commission's  Rules. 
See,  Certification  that  Section  603  and 
604  of  the  Regulatory  PlexibiJity  Act  Do 
Not  Apply  to  Rule  Making  To  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR 11549, 
published  February  9, 1981. 

8.  For  further  information  concerning 
this  proceeding,  contact  Mark  N.  Lipp, 
Broadcast  Bureau,  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  or^l  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the  , 
person(s)  who  filed  the  conunent  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

(Sees.  4,  303. 48  Stat,  as  amended,  1086, 1082; 
47  U.S.C  154,  303) 
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Federal  CommunicationB  CommissioiL 

Rodatkk  K.  Porter, 

Chief.  Policy  and  Rules  Division.  Broadcast 
Bureau. 

AppuHiix 

1.  Pursuant  to  authority  found  in 
sections  4(i).  5(d)(1).  303  (g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  S§  0.281(b)(6) 
and  0.204(b)  of  the  Commission's  Rules, 
it  is  proposed  to  amend  the  TV  Table  of 
Assignments.  S  73.e06(b)  of  the 
Commission's  rules  and  regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
leaking  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(8)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s]  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  it  is  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and.  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

i  1.420(d)  of  the  Commission's  rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposals)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  In 
connection  ivith  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  commimities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  55  1.415  and  1.420 
of  the  Commission's  rules  and 
regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  Uie  date  set  forth  in  the  Notice  of 
Proposed  Rule  Making  to  which  diis 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 


acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Conmients  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  per8on(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  5  1420  (a),  (b)  and  (c)  of 
the  Commission's  rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  5  1.420  of  the 
Commission's  rules  and  regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters.  1919  M  Street 
NW..  Washington,  D.C. 

(FR  Doc  82-12778  Filed  S-IO-BK  S:4S  im] 
BIUINQ  CODE  Sril-OV^ 


47CFRPart73 

[BC  Dock*!  Na  82-234;  RM-4046] 

FM  Broadcast  Station  In  Hahalna, 
Hawaii;  Proposed  Changes  In  Table  of 
Assignments 

agency:  Federal  Communications 

Commission. 

ACTKMC  Proposed  rule. 


summary:  This  action  proposes  the 
assignment  of  Channel  266  to  Lahaina, 
HawaU.  in  response  to  a  petition  filed  by 
Maui  Broadcast  Company.  The  proposal 
could  provide  a  first  aural  service  to 
Lahaina. 

DATES:  Comments  must  be  filed  on  or 
before  June  14, 1982,  and  reply 
comments  on  or  before  June  29, 1982. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Montrose  R  Tyree.  Broadcast  Bureau. 
(202)  632-7792. 

SUPPUaiEHTARY  INFORMATION: 
List  of  Subjecto  in  47  CFR  Part  73 

Radio  broadcasting. 

In  the  matter  of  amendment  of 
5  73.202(b).  table  of  assignments.  FM 
Broadcast  stations  (Lahaina.  Hawaii). 

Adopted  ^ril  21. 1962. 

Released:  May  3, 1982. 

1.  11)8  Commission  herein  considers  a 
petition  for  rule  making  filed  January  25, 
1982.  by  Maui  Broadcast  Company 
(petitioner)  which  seeks  the  assignment 


of  Class  C  FM  Channel  286'  to  Lahaina. 
Hawaii  Petitioner  stated  its  intent  to 
apply  for  the  channel,  if  assigned. 

2.  Lahaina  (population  3.718).*  in 
Maui  County  (population  70.847]. » is 
located  approximately  128  kilometers 
(80  miles)  east-southeast  of  Honolulu.  It 
is  without  local  broadcast  service. 

3.  Petitioner  states  that  Lahaina  is 
experiencing  rapid  growth  in  tourism 
and  agriculture.  It  adds  that  the  area  is 
very  mountainous  requiring  a  Class  C 
facility  to  offset  fade  and  skips  in 
coverage.  Also,  a  station  operating  with 
high  power  could  serve  isolated  areas  of 
the  Island  of  MauL  The  proposed  station 
would  provide  agricultural  weather 
information,  news  coverage,  music  and 
other  programming  designed  to  meet 
community  needs;  according  to  the 
petitioner. 

4.  The  petitioner  indicated  that  no 
community  would  be  precluded  by  the 
proposed  assignment  since  niunerous 
Class  A  and  Class  C  chaimels  are 
available  throughout  the  region.  In  the 
absence  of  a  Roanoke/Rapids  study 
petitioner  alleged  that  the  proposed 
assignment  woidd  provide  service  to 
isolated  areas  of  the  Island. 

5.  Our  established  policy  is  to  reserve 
Class  C  channels  for  larger  urban  areas. 
However,  a  departure  from  this  policy 
can  be  considered  where  the  Class  C 
proposal  could  provide  a  significant 
amount  of  first  and  second  service  or 
where  as  here,  the  assignment  would 
enable  a  sparsely  populated  (isolated) 
area  to  be  served. 

6.  In  view  of  the  fact  that  the 
proposed  assignment  could  provide  a 
first  service  to  Lahaima  and  provide 
service  to  the  surrounding  area,  the 
Commission  proposes  to  amend  the  FM 
Table  of  Assignments.  5  73.202(b)  of  the 
Rules,  as  follows: 


on 

PrnM 

PrapoMd 

lahaln.   U—^ 

see 

7.  ITie  Commisssion's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 


■Originally,  petitioner  requMled  that  Channel  2SS 
l>e  asBi^ed  to  Lahaina.  This  requett  conflicts  with 
the  proposal  to  assign  Channel  258  to  Honolulu. 
Hawaii  (BC  Docket  No.  82-124,  RM-3782).  Petitioner 
has  amended  its  request  to  specify  Qiannei  206 
instead  of  Channel  258. 

'Population  figure  is  taken  bom  the  1970  U.S. 
Cenaos. 

'PopulaUon  figure  ia  takan  ban  the  laao  UA. 
Cenaua. 
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Note<— A  ihovviiig  of  continuing  intereat  Is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

8.  Interested  parties  may  file  comment 
on  or  befoi«  June  14. 1982.  and  reply 
comments  on  or  before  June  29. 1982, 
and  are  advised  to  read  the  Appendix 
for  the  proper  procedures. 

9.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments. 

S  73.202(b)  of  the  Commission's  Rules. 
See.  Certification  that  Sections  S03  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b),  73.504  and  73.B06(b)  of  the 
Commission 's  Rules,  46  FR 11549, 
published  February  9. 1981. 

10.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree.  Broadcast  Bureau.  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  rabject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assigmnents.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s]  who  filed  the  comment  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

(Sees.  4.  303, 48  Sut.,  as  amended,  1066, 1062; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 
Roderick  iCPorter. 

Chief.  Policy  and  Rules  Division.  Broadcast 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 

sections  4(i],  5(dl(l).  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  SS  0.204(b]  and 
0.281(b)(6)  of  the  Commission's  rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Assignments,  S  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposa](s]  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 


which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assigmnent  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  shoiild  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

9  1.420(d)  of  the  Commission's  rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(8)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connecticm  witii  die  decision  in  this 
docket 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  t§  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  Ail  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  stich  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  personis)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  S  l-*20  (a),  (b)  and  (c)  of 
the  Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  S  1.420  of  the 
Commission's  rules  and  regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  dooiments  shall  be  furnished  the 
Commission. 


8.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
N.W.,  Washington.  D.C 

[FRDoc  SS-UnSFIM  S-lO-aK  M6  im] 
MUJNQ  OOOt  BMS-S1-4I 


47CFRPaft73 

[BC  Docket  Na  tl-TSS;  RM-3S39.  mM0671 

FM  PfffMlfatt  fttethm  in  MrPhtrtiw 
and  Undsborg,  Kansas;  Propoaad 
Changes  In  Table  of  Assignments 

AQENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  In  response  to  a 

counterproposal,  action  taken  herein 

proposes  optional  assignment  plans  for 

the  use  of  FM  Channel  240A  at  either 

McPherson  or  Undsborg,  Kansas.  The 

assignment  could  provide  a  second  FM 

channel  to  McPherson  or  a  first  local 

aural  service  to  Lindsboig. 

DATES:  Comments  must  be  filed  on  or 

before  June  14, 1982,  and  reply 

comments  must  be  filed  on  or  before 

June  29, 1982. 

AODHESS:  Federal  Communications 

Commission.  Washington.  D.C  20554. 

FOR  RJRTHBI  MF0MIAT10N  CONTACT: 

Nancy  V.  Joyner,  Broadcast  Bureau  (202) 

632-7792. 

SUPPLBiDfTAIIV  information: 

List  of  Subjects  in  47  CFR  Fait  73 

Radio  broadcasting. 
Adopted:  April  23. 1982. 
Released:  May  4. 1982. 

In  the  matter  of  amendment  of 
9  73.202(b).  table  of  assignments.  FM 
Broadcast  stations,  (McHierson  and 
Undsborg,  *  Kansas). 

1.  Before  the  Commission  is  a  Notice 
of  Proposed  Rule  Making,  46  FR  58715. 
published  December  3, 1961,  proposing 
the  assignment  of  FM  Channel  240A  to 
McPherson,  Kansas,  as  that 
commiuiity's  second  allocation,  in 
response  to  a  petition  filed  by  Dean 
Curfinan  ("petitioner'^.  A  timely 
counterproposal  was  submitted  by 
McPherson  Broadcasting.  Inc.*  rMBI"), 
on  behalf  of  Bethany  College  * 


'  Hiis  community  kai  been  added  to  the  caption. 

'McRierwin  Broadcaatin|,  Inc  te  the  existing 
licensee  of  co-owned  Statkma  KNEX  (AM  k  FM)  in 
McPherson,  Kinaaa. 

*MBI  states  tliat  Bethany  College  is  a  foor-year 
liberal  aiU'colle^  «vith  a  cuireot  eoniUment  of 
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("Bethany"),  seeking  the  assignment  of 
Channel  240A  to  Lindsborg,  Kansas,  as 
that  community's  first  FM  aUocation. 
Petitioner,  MBI,  and  Bethany  each  filed 
reply  comments.  Because  spacing 
restrictions  preclude  assigning  Channel 
240A  to  both  communities,  the  proposals 
are  mutually  exclusive.* 

2.  McPherson  (population  11,753)  •is 
located  in  McPherson  County 
(population  28,855).  approximately  80 
kilometers  (50  miles)  north  of  Wichita, 
Kansas.  It  is  presently  served  by 
daytimeK)nly  Station  KNEX{AM)  and 
Station  KNEX-FM  (Channel  244A). 

3.  Lindsborg  (population  3,155).  in 
McPherson  County  (population  26,855), 
is  located  approximately  96  kilometers 
(60  miles)  north  of  Wichita,  Kansas.  It  is 
currently  devoid  of  any  local  aural 
broadcast  service. 

4.  In  its  comments,  MBI  asserts  that 
the  assignment  of  Channel  240A  to 
McPherson  would  constitute  its  third 
local  radio  facility  and  would  preclude 
its  use  in  the  Kansas  communities  of 
Clay  Center  (population  4,948), 
Minneapolis  (population  2,075), 
Chapman  (population  1,255)  and 
Lindsborg  (popalation  3,155).  It  was 
proposed  on  behalf  of  Bethany  College, 
that  Chaimel  240A  be  assigned  to 
Lindsborg  as  its  first  local  aural 
assignment 

5.  In  support  o^the  proposal.  MBI 
states  that  Lindsborg  has  a  reputation  as 
a  center  of  Swedish  life  and  culture.  The 
community  and  Bethany  College  are 
said  to  be  renowned  for  ScancUnavian 
art  Lindsborg  has  its  own  local 
government  municipal  services,  and 
unique  cultural  resources.  MBI  also 
states  that  a  local  weekly  newspaper  is 
available  to  the  residents  of  Lindsboig. 

6.  MBI  declares  that  it  has  offered  to 
assist  Bethany  In  its  efforts  to  secure  a 
station  by  underwriting  the  legal  and 
engineering  costs  related  to  the  licensing 
process.  Further,  MBI  states  its 
monetary  assistance  to  Bethany  would 
be  a  donation,  and  exempt  from  tmy 
conditions.  It  advises  that  on  the 
authority  and  statement  of  Dr.  Arvin  W. 
Hahn.  President  of  Bethany  College, 
such  a  facility  would  be  utilized  to 
present  educational  and  cultural 
programming  objectives  and  to  assist 
students  in  learning  commercial  radio 
operation.  Further.  MBI  adds  that  a 

•pproximatety  1.000  studento.  It  U  owned  and 
operated  by  the  Central  State*  Synod  of  the 
Lutheran  Oiarch  of  America. 

•The  diaUnce  between  Lindsborg  and  McPbereon 
la  approximately  23  kiloneten  (14  mile*).  Section 
7SJ07  tequirat  a  OS  mile  aeparatlon  between  co- 
channel  Clata  A  aiaignmenti. 

•Population  figure*  heroin  are  extracted  from  the 
ueo  vs.  Cenau*.  Advance  Report*,  imitfl 
otherwiae  indicated. 


commercial  operation  could  enable 
Bethany  College  to  obtain  financial 
support  for  its  costs  of  operating  the 
station  and  to  fund  other  college 
programs  and  activities. 

7.  In  reply  comments,  Bethany 
confirms  the  offer  of  MBI  to  donate  the 
legal  and  engineering  costs  of  licensng. 
It  assures  that  would  operate  the  station 
free  of  any  connection  with  MBL  Indeed, 
it  states  that  there  would  be  competition 
between  its  proposed  operation  and  that 
of  MBL  "particularly  in  its  commercial 
operations."  In  supplemental  comments, 
Bethany  states  its  intention  to  apply  for 
the  channel  if  assigned,  and  essentially 
reiterates  previous  statements 
concerning  its  projected  use  of  the 
chan&el. 

8.  In  its  reply  comments  petitioner 
states  that  we  should  treat  MBVs  sister 
AM  and  FM  stations  as  a  single  aural 
service  in  McPherson.  As  such,  the 
addition  of  Channel  240A  should  be 
considered  a  second  aural  service  for 
McPherson.  The  precluded  commimities 
listed  by  MBI  are  said  to  be  too  small  to 
support  their  own  station.  Petitioner 
argues  that  Bethany  College  should  file 
for  a  noncommercial  educational  station 
which  would  more  closely  accord  with 
the  institution's  purposes 

9.  We  are  issuing  this  farther  Notice 
to  invite  conunents  on  the  comparative 
need  of  both  communities  for  the 
assignment  Although  the  proponents 
have  addressed  this  issue,  we  have  not 
yet  given  formal  notice  of  the  Lindsborg 
proposal.  In  addition,  more  information 
is  needed  as  discussed  below.  Our 
initial  reaction  is  to  assign  the  channel 
to  Lindsborg  as  a  first  assignment  since 
McHierson  presently  has  local  aural 
service.  This  view  is  consistent  with  the 
mandate  of  section  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  to  provide  a  fair,  efficient  and 
equitable  distribution  of  radio  service 
among  various  communities.  However, 
the  petitioner  may  wish  to  set  forth  in 
comments  any  other  pertinent 
information  with  respect  to  McPherson 
which  it  feels  may  strengthen  its 
proposal  to  assign  Channel  240A  to  that 
community.  An  assignment  to  Lindsborg 
may  be  made  consistent  with  the 
minimum  distance  separation 
requirements  of  S  73.207  of  the 
Commission's  Rules,  whereas  an 
assignment  to  McMiersoa  as  indicated 
in  the  Notice,  requires  a  site  restriction. 

10.  Petitioner's  response  to  our  request 
for  preclusion  information  has  not  been 
satisfied  adequately.  MBI  disclosed  that 
the  communities  of  Qay  Center. 
Minneapolis.  Chapman  and  Lindsborg. 
each  with  a  population  in  excess  of 
1.000.  would  sustain  preduson  as  a 


result  of  the  proposed  assigiunent  to 
McPherson.  Petitioner  responded  by 
supplying  information  vnth  respect  to 
Clay  Center  only,  the  larger  of  the 
precluded  commimities.  Since  the 
purpose  of  a  preclusion  study  is  to  put 
other  conununities  on  notice  that  the 
opportunity  to  receive  an  FM 
assignment  may  be  foreclosed, 
petitioner  should  supply  us  with  a  list  of 
alternate  channels  available  for  the 
remaining  conununities  listed  above  that 
are  devoid  of  any  local  aural  service. 

11.  Based  on  the  information  before 
us,  it  is  not  entirely  clear  that  Bethany 
College  actually  desires  a  commercial 
chaimei  for  its  proposed  operation,  or 
whether  it  would  be  interested  in 
applying  for  an  educational  fi^quency.  If 
the  latter  is  indicated,  reserved 
Channels  215  and  217  are  available  for 
such  use. 

12.  A  staff  engineering  study  reveals 
that  no  other  Class  A  chaimels  are 
available  at  McPherson."  However. 
Channel  285A  may  become  available  to 
Lindsborg.  depending  on  the  outcome  of 
the  comparative  hearing  now  pending 
for  Channel  287  at  Wichita,  Kansas. 
Three  applications  are  under 
consideration  in  that  proceeding,  only 
one  of  which  (Wood  of  Chattonooga. 
Inc..  BPH-810904)  would  preclude  the 
assignment  of  Channel  285A  to 
Lindsborg. 

13.  In  view  of  the  foregoing.  Ae 
Commission  proposes  to  amend  the  FM 
Table  of  Assignments,  §  73.202(b)  of  the 
Commisson's  Rules,  with  respect  to  the 
communities  listed  below,  as  follows: 


an, 

Pmm 

nOpOMd 

|ylr.Ph«..>».  K«.^ 

244A 

S4QA 

or 

14.  The  Commission's  authority  to 
institute  rulemaking  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 

*  If  the  Commi*«ion  determine*  that  the 
assignment  of  Channel  240A  *hould  be  made  to 
Lindsboig.  petitioner  may  wish  to  explore  the 
possibility  of  applying  for  an  FM  frequency  at 
McPherson  if  the  proposal*  made  in  BC  Docket  Na 
80-00,  a  pending  rule  making  proceeding,  are 
adopted/See,  Modification  ofFMBmodcatt  Station 
Rule*  to  iDcreosa  the  AvaihMity  ofCommvcia/ 
fMBroadootlAtsignmmtB.  78  F.CC  td  12SS 
(laeo).  Prapoaals  made  in  that  docket  would.  itUar 
alia,  pennlt  the  uae  of  daa*  A  fadlitiai  on  Oaaa  B/ 
Cr' ■ 
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required  by  paragraph  2  of  the  Appendix 
befcve  a  chajtmel  will  be  assigned. 

15.  Interested  parties  may  file 
comments  on  m  before  ]iine  14, 1982, 
and  reply  comments  on  or  before  June 
29, 198iz,  and  are  advised  to  read  die 
Appendix  for  the  proper  procedures. 

16.  The  Commission  has  detennined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rulemaking  proceedings  to 
amend  the  FM  Table  of  Assignments, 

S  73.202(b)  of  the  Commission's  Rules. 
See.  Certification  That  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rulemaking  To  Amead 
§§  73.202(b),  73.504  and  73.e06(bJ  of  the 
Commission 's  Rules.  46  PR  11549, 
published  February  9, 1981. 

17.  For  further  iid^onnation  cooceming 
this  proceeding,  contact  Nancy  V. 
Joyner,  Broadcast  Bureau.  (202)  632- 
7792.  However,  members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rulemaking  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involves  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rulemaking  other 
than  comments  offidedly  filed  at  the 
Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
per8on(s]  who  filed  the  comment  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
considered  in  the  proceeding. 

(Sees.  4. 303. 48  Stat.,  as  amended.  1006, 1062; 
47U.S.C154,303] 

Federal  Communicationa  Commisaion. 
RodaricklCPottv, 

Chief,  Policy  and  Rules  Division,  Broadcast 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1),  303  (g)  and  (r).  and 
307(b)  of  the  Gsmmunications  Act  of 
1934,  as  amended,  and  SS  0.281(bH8) 
and  0.204(b)  of  the  Commission's  rules, 
it  is  proposed  to  a^nend  the  FM  Table  of 
Assignments,  9  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed 
Rulemaking  to  which  this  A|q)endix  is 
attached. 

2.  Showinga  Required.  Comments  are 
invited  on  die  proposal(8)  discussed  in 
the  NoUce  ofPrt^osedFUilemaking  to 
which  this  Appendix  is  attadied. 


Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  Initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d]  of  the  Commission's  rules.) 

(b)  With  respect  to  petitions  for 
rulemaking  which  coi^ct  with  the 
proposal(8]  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  appUcable 
procedures  set  out  in  S9  1.415  and  1.420 
of  the  Commission's  rules  and 
regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rulemaking  to  which  this 
Appendix  is  attached.  AH  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  die  per8on(s)  who  filed 
comments  to  whidi  ^e  reply  is  directed 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  S  1-420  (a),  (b)  and  (c)  of 
the  Commission's  rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  Section  1.420  of 
the  Commission's  rules  and  regulations, 
an  original  and  four  copies  of  aD 
comments,  reply  comments,  pleadings, 
briefs,  or  othn  documents  shall  be 
furnished  the  Commission. 

6.  Public.  Inspection  of  Filings.  All 
filings  made  in  diis  proceeding  will  be 


available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW.,  Washington,  D.C. 

|FR  Ooc  B-UTH  PIM  S-W-S:  B«  m] 
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47  CFR  Part  73 

[BC  Doctet  Na  62-241:  Rlft-4062] 

FM  Broadcast  Station  in  Breckenrfdge, 
Minn;  Proposed  Cttanges  In  Taliie  of 
Assiflninents 

aqemcy:  Federal  Communications 

Commission. 

ACTKMC  Proposed  nde. 

StiMMARY:  This  action  proposes  the 
substitution  of  Channel  286  for  Channel 
285A  in  Breckenridge,  Minnesota,  in 
response  to  a  petition  filed  by  Ingstad 
Broadcasting.  Inc.  Also,  the  license  for 
Station  KKWB  so  proposed  to  be 
modified  to  specify  the  new  channeL 
DATES:  Comments  must  be  filed  on  or 
before  ]une  21. 1982,  and  reply 
comments  on  or  before  July  6, 1962. 
AOOWtH.  Federal  Communications 
Commission,  Washington,  D.C  20554. 
FOR  FURTHER  MFOHMATION  COffTACTt 

Edythe  Wise,  Broadcast  Bureau,  (202) 

632-7792. 

SUPPLEMENTARY  I 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

In  the  matter  of  amendment  of 
S  73.202(b),  table  of  assignments,  FM 
broadcast  stations  (Breckenridge, 
Minnesota). 

Adopted:  April  29. 1962. 
Released  May  6. 1962. 

1.  The  Commission  is  considering  a 
petition  for  rulemaking  filed  on  Mardi 
15, 1982,  by  Ingstad  Broadcasting,  Inc. 
("Ingstad'H,  licensee  of  Station  iOCWB. 
Breckenriij^  Minnesota.  Ingstad  seeks 
to  substitute  Class  C  FM  Channel  286  * 
for  Channel  285A  at  Breckenridge. 
Minnesota,  and  to  modify  its  license  for 
285A  to  specify  operation  on  the  Qass  C 
channeL  Ingstad  states  that,  should  this 
rule  making  proposal  be  adopted,  it 
wotild  mocfify  the  facilities  of  its  station 
to  meet  all  technical  standards  for  a 
Class  C  FM  operation. 


■  Hie  propotad  tubstitutlan  ia  mutuafiy  txduaiva 
with  one  of  the  plana  in  BC  Docket  Na  61-737 
inyohrtng  6m  aaatgimiunt  of  Channal  287  to 
OrtonviHa,  lAmmota.  SlDoa  thai*  ai«  othor 
poaaibla  aaatgrnnenta  to  OrtonviD*  In  that 
proceeding,  we  have  deckled  not  to  delay  (ha 
commenceinant  of  thia  p»rir»eitim  However,  actkai 
on  the  propoaal  heiein  ia  ooDttngent  on  the  ootcoma 
of  BC  Docket  No.  81-737. 
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2.  In  suppwt  of  its  request,  petitioner 
states  that  the  proposed  upgrading  of 
the  fadhties  of  Station  KKWB  would 
provide  a  first  FM  service  to  1,945 
square  kilometers  (760  square  miles)  for 
6740  persons  and  a  second  FM  service 
to  389  square  kilometers  (l52  square 
miles)  for  1,470  persons  (1970  U.S. 
Census).  Petitioner  also  argues  that,  in 
much  of  its  service  area,  it  is  forced  to 
compete  with  several  Class  C  FM 
stations  from  the  cities  of  Fargo,  North 
Dakota,  Morehead.  Minnesota,  and 
Fergus  Falls,  Minnesota.  In  addition,  the 
petitioner  states  that  the  combined 
population  of  Breckenridge  and 
Wahpeton,  North  Dakota  (considered  by 
petitioner  as  a  single  community),  was 
12.973  according  to  the  1960  U.S.  Census. 
Petitioner  ai^gues  that  the  Breckenridge- 
Wahpeton  community,  therefore,  should 
be  allocated  a  Class  C  rather  than  a 
Class  A  station. 

3.  Breckenridge.  the  seat  of  Wilken 
County,  is  located  on  the  North  Dakota- 
Minnesota  border  approximately  296 
kilometers  (185  miles)  northwest  of 
Minneapolis,  Minnesota.  Breckenridge 
has  a  population  of  3,909  and  Wilken 
County  has  a  population  of  8,382  (1980 
U.S.  Census).  It  is  presently  served  by 
Station  KKWB  (Channel  285A)  and  a 
full-time  AM  station,  KBMW. 

4.  Petitioner  has  made  reference  to  the 
communities  of  Breckenridge, 
Minnesota,  and  Wahpeton,  North 
Dakota,  as  a  single  community.  We  do 
not  ordinarily  make  hyphenated 
assignments  and  based  on  the 
information  provided,  we  do  not  believe 
such  treatment  is  warranted  here.  In  this 
regard,  petitioner  concedes  that  the  two 
cities  have  separate  governmental 
services.  Should  petitioner  wish  to 
pursue  this  matter  further,  it  may  do  so 
in  comments.  See.  e.g.,  Roy,  Utah,  46  FR 
15150  (1981).  NJ.  Coalition  for  Fair 
Broadcasting  v.  P.C.C..  574  F.  2d  1119, 
1122  (3rd  Cir.  1978). 

5.  Although  it  has  been  general 
Commission  policy  to  assign  Class  C 
channels  only  to  larger  commimities, 
exceptions  have  been  made  when  the 
assignment  of  a  Class  C  channel  would 
provide  first  or  second  service  to 
outlying  areas.  The  showing  of  such 
service  here  is  sufficient  to  justify 
proposing  the  Class  C  channel. 

6.  The  engineering  study  submitted  by 
petitioners  indicates  that  substitution  of 
Channel  286  will  preclude  the 
assignment  of  Channels  285A,  286,  287 
and  288A.  However,  petitioner  has  listed 
alternate  available  channels  for  the 
precluded  communities  over  2,000 
population. 

7.  In  accordance  with  Commission 
policy,  should  there  be  another  interest 
in  the  Clasfl  C  assignment  to 


Breckenridge.  die  modificati<ni  of  license 
for  Station  KKWB-FM  coidd  not  be 
made.  See,  Cheyenne,  Wyoming,  62 
F.C.C.  2d  63  (1976). 

8.  Canadian  concurrence  in  the 
proposal  is  required. 

9.  Comments  are  invited  on  the 
proposal  to  amend  the  FM  Table  of 
Assignments,  S  73.202(b)  of  the  Rules, 
with  regard  to  Breckenridge.  Minnesota, 
as  follows: 


Breckenridge.  Minn.. 


ChennelNo. 


2SSA 


286 


10.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note: — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

11.  Interested  parties  may  file 
comments  on  or  before  June  21, 1982, 
and  reply  comments  on  or  before  July  6, 
1982,  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 

12.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission's  rules. 
See.  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.W2(b),  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549, 
published  February  9, 1981. 

13.  For  further  information  concerning 
this  proceeding,  contact  Edythe  S.  Wise, 
Broadcast  Bureau.  (202)  632-7792. 
However,  members  of  die  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
per8on(s)  who  filed  the  comment  to 
which  the  reply  is  directed  constitutes 


an  ex  parte  presentation  and  riiall  not 
be  considered  in  the  proceeding. 

(Sees.  4,  303. 48  Stat.,  as  amended.  1066. 1082: 
47  U5.C.  154.  303) 

Federal  Conununications  Commission. 

Roderick  K.  Potter. 

Chief,  Pohcy  and  Rules  Division,  Broadcast 
Bureau. 

A|ipendix  . 

1.  Pursuant  to  authority  foimd  in 
sections  4(i).  5(d)(1).  303  (g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  S§  0.281(b)(6) 
and  0.204(b)  of  the  Commission's  Rules, 
it  is  proposed  to  amend  the  FM  Table  of 
Assignments,  S  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  foUowing 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

S  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for 
rulemaking  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket 

(c)  "Hie  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  a^^licable 
procedures  set  out  in  SS  1-415  and  1.420 
of  the  Commission's  rules  and 
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regulatioDs,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shaU  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s]  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  9  1-420  (a),  (b)  and  (c)  of 
the  Commission's  rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  \  1.420  of  the 
Commission's  rules  and  regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
N.W..  Washington.  D.C 

PH  Doc  8Z-127B1  FUed  $-l»-82:  8;4S  am]  ' 
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47  CFR  Part  73 

[BC  Dockvt  Na  82-249;  RM-4083] 

FM  Broadcast  Station  In  Clarion,  Pa^ 
Proposed  Changes  In  Table  of 
Assignments. 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  This  action  proposes  the 
assignment  of  a  Class  A  FM  channel  to 
Clarion,  Pennsylvania,  In  response  to  a 
petition  filed  by  Clarion  County  * 
Broadcasting  Corporation.  The  proposed 
assignment  could  provide  a  first 
commercial  FM  broadcast  service  to 
Clarion. 

DATE:  Comments  must  be  filed  on  or 
before  June  21. 1982,  and  reply 
comments  on  or  before  July  6. 1982. 
ADDRESS:  Federal  Communications 
Commission  Washington  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 

Mark  Lipp,  Broadcast  Bureau  (202)  632- 
7792., 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  bi  47  CFR  Part  73 
Radio  broadcasting. 


In  the  matter  of  amendment  of 
§  73.202(b],  table  of  assignments,  FM 
Broadcast  stations  (Clarion, 
Pennsylvania). 

Adopted:  April  29, 1982. 
Released:  May  6, 1982. 

1.  The  Commission  herein  considers  a 
petition  for  rule  making  filed  March  18, 
1982,  by  Clarion  Coimty  Broadcasting 
Corporation  ("petitioner"),  proposing  the 
assignment  of  FM  Channel  244A  to 
Clarion.  Pennsylvania,  as  that 
community's  first  FM  assignment 
Petitioner  stated  its  intention  to  apply 
for  the  channel,  if  assigned. 

2.  Clarion  (population  6,664),  the  seat 
of  Clarion  County  (population  43,362).' 
is  located  approximately  96  kilometers 
(60  miles)  northeast  of  Pittsburgh. 
Pennsylvania.  It  is  served  by  daytime- 
only  AM  Station  WWCH.  and 
noncommercial  FM  Station  WCUC-FM. 

3.  Petitioner  states  that  Clarion  has  its 
own  local  government  police  and  fire 
protection,  court  system,  post  office, 
religious  and  cultural  institutions,  school 
system  and  recreation  facilities. 
Petitioner  states  that  Clarion  could 
support  a  first  commercial  FM 
assignment  Petitioner  alleges  a  need  for 
the  assignment  in  order  to  provide  more 
extensive  coverage  to  the  cultural  needs 
of  the  community  and  to  allow  the 
business  community  better  access  to  the 
public.  Although  local  service  is 
provided  by  two  local  stations,  the  AM 
facility  is  daytime-only  and  the 
noncommmerci{d  FM  station  does  not 
operate  during  the  summer  when 
Clarion  State  College  is  not  in  session. 
Petitioner  included  supporting 
statements  of  several  county  and  local 
officials. 

4.  The  transmitter  site  must  be 
restricted  to  4  miles  north  of  the  city  to 
meet  spacing  requirements  to  Station 
WFFM(FM)  (Channel  245)  Braddock, 
Pennsylvania. 

5.  In  view  of  the  fact  tl^t  the  proposed 
assignment  could  provide  Clarion  with 
its  first  local  commercial  FM  broadcast 
service,  the  Commission  believes  it 
appropriate  to  propose  amending  the  FM 
Table  of  Assignments.  9  73.202(b)  with 
regard  to  the  following  community: 


cur 

ChanndNo. 

Ptmwii 

CUwton.Pt. 

244A 

6.  Since  Clarion.  Pennsylvania,  is 
within  402  kilometers  (250  miles)  of  the 
U.S.-Canadian  border,  the  proposed 


'  PopulaUoa  Rgunt  an  derived  from  dw  IMO  U.S. 
Ceniut,  Advance  Report 


assignment  requires  corrdination  with 
the  Canadian  Government 

7.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — ^A  showing  of  continuing  interest  ia 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

8.  Interested  parties  may  file 
comments  on  or  before  June  21. 1982. 
and  reply  comments  on  or  before  July  6, 
1982,  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 

9.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  FlexibiHty  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

9  73.202(b)  of  the  Commission's  Rules. 
See.  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504,  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549, 
published  February  9, 1981. 

10.  For  further  information  concerning 
this  proceeding,  contact  Mark  N.  lipp. 
Broadcast  Bureau,  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  bom  the  time  a  Notice  of 
proposed  rule  making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any  reply 
comment  which  has  not  been  served  on 
the  per8on(8)  who  filed  the  comment  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

(Sees.  4.  303, 48  Stat,  as  amended.  1066, 1062; 
47  U.S.C.  154,  303) 

Federal  Communicationi  Commission.    - 
Roderick  K.  Porter, 

Chief  Policy  and  Rules  Division,  Broadcast 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i).  5(d)(1).  303  (g)  and  (r).  and 
307(b)  of  tjie  Communications  Act  of 
1934,  as  amended,  and  99  0.281(b)(6) 
and  0.204(b)  of  the  Commission's  rules, 
it  is  proposed  to  amend  the  FM  Table  of 
Assignments,  9  73.202(b)  of  the 
Conunission's  rules  and  regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
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Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required  Comments  are 
invited  on  the  proposals)  discussed  in 
the  Notice  ofPmposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(8)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authori2ed,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counter  proposals  advanced  in 
this  proceeding  itself  will  be  considered, 
if  advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

S  1.420(d)  of  the  Conunission's  rules.) 

(b)  With  respect  to  petitions  for 
rulemaking  which  conflict  with  the 
proposal(8)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and'RepIy  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  S§  1.415  and  1.420 
of  the  Commission's  rules  and 
regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  AU  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s]  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
8ervice..(See  S  1420  (a),  (b)  and  (c)  of 
the  Commission's  rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  S  1.420  of  the 
Commission's  rules  and  regulations,  an 


original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street, 
NW.,  Washington,  D.C. 

(FR  Ooa  O-lZm  FtM  S-10-S2:  tM  aa] 
MLUNQ  CODE  Sni-tl-ll 


47CFRPart73 

IBC  Docket  Na  •2-246;  RM-4063] 

FM  Broadcast  Station  in  Bastrop,  Tex^ 
Proposed  Ctianges  in  Table  of 
Assignments 

agency:  Federal  Communications 
Conmiission. 


action:  Proposed  rule. 


SUMNIARV:  This  action  proposes  the 
assignment  of  FM  Channel  296A  to 
Bastrop,  Texas,  in  response  to  a  petition 
filed  by  East  Texas  Wireless  Radio.  The 
assignment  could  provide  a  first  FM 
service  to  Bastrop. 

DATES:  Comments  must  be  filed  on  or 
before  June  21. 1982,  and  reply 
comments  on  or  before  July  6, 1982. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT 

Montrose  H.  Tyree,  Broadcast  Bureau. 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 
list  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

In  the  matter  of  amendment  of 
§  73.202(b),  table  of  assignments.  FM 
Broadcast  stations  (Bastrop.  Texas). 

Adopted:  April  29, 1982. 

Released:  May  6, 1982. 

1.  A  petition  for  rule  making  was  filed 
by  East  Texas  Wireless  Radio 
("petitioner")  on  February  15. 1982. 
proposing  the  assignment  of  Channel 
296A  to  Bastrop.  Texas,  as  its  first  FM 
channel.  Petitioner  stated  its  intention  to 
apply  for  the  channel,  if  assigned.  A 
separate  petition  was  filed  by  Texan 
Broadcasting  Company.  Inc.  for  the 
same  channel  assignment  We  have 
treated  the  petition  as  comments  in 
support  If  Texan  Broadcasting  seeks  an 
additional  channel  assignment  it  should 
submit  a  counterproposal  with  a  mileage 
separation  study  for  the  channel. 


2.  Bastrop  (population  3.789),'  seat  of 
Bastrop  County  (population  24,728),  is 
located  approximately  48  kilometers  (30 
miles)  souUieast  of  Austin.  Texas.  It  is 
without  local  broadcast  service. 

3.  In  support  of  the  proposal  petitioner 
claims  that  Bastrop's  1980  population 
showed  an  increase  to  nearly  4,000 
persons  over  the  1970  population  figures 
of  3,112.  It  adds  that  with  the  recent 
addition  of  a  federal  correctional 
institution  and  the  planned  mining  of 
large  lignite  coal  deposits  near  Bastrop, 
the  population  is  expected  to  grow  at  an 
even  faster  rate.  Petitioner  asserts  that 
the  dty  can  be  supportive  of  an  FM 
station  based  on  its  anticipated  growA. 

4.  In  view  of  the  fact  that  a  first  local 
broadcast  service  could  be  provided  to 
Bastrop,  the  Commission  believes  it 
appropriate  to  propose  amending  the  FM 
Table  of  Assignments.  $  73.202(b)  of  the 
Rules,  as  it  relates  to  Bastrop.  Texas,  as 
follows: 


c% 

ChmalNa 

Pimtm 

Pxvond 

n»*np  T. 

ZSSA 

5.  The  Commission's  authority  to 
institute  rule  malring  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

NotB^— A  showing  of  continiiing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

6.  Interested  parties  may  file 
comments  on  or  before  June  21, 19SZ, 
and  reply  comments  on  or  before  July  6, 
1982.  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 

7.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

S  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules.  48  FR  11549, 
published  February  9, 1981. 

8.  For  further  information  concerning 
this  proceeding,  contact  Montrose  R 
Tyree.  Broadcast  Bureau,  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  bom  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Conunission  consideration  or  court 


'  Population  figure*  are  taken  from  the  1980  U.S. 

Census. 
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review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written]  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  ofBcially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
per8on(8]  who  filed  the  comment  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

(Sees.  4,  303,  48  Stat^  as  amended.  1060. 1082; 
47  U.S.C  154,  303) 

Federal  Communicatioas  Commission. 
Roderick  K.  Porter, 

Chief,  Policy  and  Rules  Division.  Broadcast 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
Sections  4(i),  5(d)(1).  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  S5  0.281(b)(6) 
and  0.204(b)  of  the  Commission's  Rules, 
it  is  proposed  to  amend  the  FM  Table  of 
Assignments,  S  73.202(b)  of  the 
Commission's  rules  and  regulations,  as 
set  forth  in  the  Notice  of  Imposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposals]  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(8)  will  be  e}q>ected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  is  only 
resubmits  or  incorporates  by  reference 
its  former  pleadings.  It  should  also 
restate  its  present  intention  to  apply  for 
the  channel  if  it  is  assigned,  and.  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

9  1.420(d)  of  the  Commission's  rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 


proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
fded  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable 
procedures  set  out  in  SI  1-415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  per8on(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  conunents 
shall  be  accompanied  by  a  certificate  of 
service.  (See  {  1.420  (a),  (b)  and  (c)  of 
the  Conmiission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provinons  of  S  1.420  of  the 
Commission's  rules  and  regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  doamients  shall  be  furnished  the 
Commission. 

8.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
NW.,  Washington,  D.C. 

[FR  Doc  SZ-12777  niad  6-10-82  8:4S  am] 
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47  CFR  Part  73 

[BC  DoctcM  No.  82-233;  RM-4048] 

FM  Broadcast  Station  In  Chadron, 
Nebraska;  Proposed  Changss  in  Table 
of  Asslgnmonts 

AQENCy:  Federal  Communications 
Commission. 


DATES:  Comments  must  be  filed  on  or 
before  June  14, 1982,  and  reply 
comments  on  or  before  June  29, 1982. 
AODRCSS:  Federal  Communications 
Commission.  Washington,  DC.  20554. 

FOR  FURTHER  INFORNUTIOM  CONTACT: 
Montrose  H.  Tyree,  Broadcast  Bureau, 
(202)  632-7792. 

8UPPLESKMTARV  MFORMATIOM: 
List  of  Subjecti  in  47  CFR  Part  73 
Radio  broadcasting. 

Notice  of  Proposed  Rule  Making 

Adopted  April  21. 1982. 
Released:  May  3, 1962. 

In  the  matter  of  Amendment  of 
§  73.202(b],  Table  of  Assignments,  FM 
Broadcast  Stations.  (Chadron, 
Nebraska);  BC  Docket  No.  82-233,  RM- 
404& 

By  the  Chief,  Policy  and  Rules 
Division: 

1.  Hie  Commission  herein  considers  a 
petition  filed  by  Nebraska  Broadcasting 
Group,  Inc.  (petitioner)  on  January  26. 
1962,  which  seeks  the  assignment  of 
Class  C  FM  Channel  234  to  Chadron. 
Nebraska,  as  its  second  Class  C 
allocation.  Petitioner  stated  its  intention 
to  apply  for  the  channel,  if  assigned. 

2.  Chadron  (population  5,933),'  seat  of 
Dawes  Coimty  (pnopulation  9,609),  is 
located  in  the  northwest  corner  of  the 
state  approximately  568  kilometers  (355 
miles)  northwest  of  Lincoln,  Nebraska.  It 
is  served  by  daytime-only  AM  Station 
KCSR  and  FM  Station  KQSK  (Channel 
248). 

3.  According  to  the  petitioner, 
Chadron  serves  as  the  commercial, 
educational  and  recreational  center  for 
the  surronding  area.  The  economy  is 
based  on  wholesale  and  retail  sales, 
agriculture,  transportation  and 
education.  The  Chadron  area  is  said  to 
have  grown  significantly  in  the  past 
years,  due  in  part  to  the  exploration  for 
and  development  of  energy  resources 
(uranium,  oil  and  gas).  Additional 
development  which  will  further  expand  . 
the  population  is  anticipated.  Petitioner 
also  states  that  the  proposed  assignment 
will  provide  a  competitive  broadcast 
voice  to  Chadron. 

4.  The  preclusion  study  submitted  by 
the  petitioner  shows  that  ten 
communities,  eight  of  which  have  no  FM 
assignment  and  a  population  over  1,000,* 


action:  Proposed  rule. 


SUMMAirr.  Action  taken  herein  pn^rases 
a  second  Class  C  FM  channel  to 
Chadron,  Nebraska,  in  response  to  a 
petition  filed  by  Nebraska  Broadcasting 
Group,  Inc. 


'  Population  (tgnret  ara  taken  from  the  1980  U.S. 
Census. 

'  Colorado:  (oleabuig  (population  1.524).  Holyoke 
(population  2,096):  Nabraaka:  Oappell  (population 
1,086],  Oshkoah  (popolatioB  XMOt.  Ruahville 
[population  UMO).  Valentlna  (population  2.824);  and 
South  Dakokr.  Marttn  (population  1.017),  PhiUp 
(popnlatkia  IMS). 
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would  be  precluded  from  future 
assignments  on  Channels  233  and  234. 
Numerous  channels  are  said  to  be 
available  to  the  precluded  communities. 
Inasmuch  as  the  petitioner  did  not 
submit  a  Roanoke  Rapids  study  we 
assume  that  no  first  or  second  service 
will  be  provided  by  the  assignment  The 
channel  can  be  assigned  in  compliance 
with  the  miminum  (hstance  separation 
requirements. 

5.  In  view  of  the  foregoing  information 
and  the  fact  that  the  proposed 
assignment  would  provide  a  second 
commercial  FM  broadcast  service  to 
Chadron.  the  Commission  proposes  to 
amend  the  FM  Table  of  Assignments. 
S  73.202(b]  of  the  Commission's  rules  as 
follows: 


1      ^ 

ChanralNa 

PraMm 

^opoMd 

i~Hl  ■     A  1                   fc«  -«-               - 

248 

234.248 

6.  The  Commission's  authority  to 
institute  rule  maidng  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note.— A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

7.  Interested  parties  may  file 
comments  on  or  before  June  14, 1982. 
and  reply  comments  on  or  before  June 
29, 1982,  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 

8.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  ride  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  die  Commission's  Rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(bJ.  73.504  and  73.606(b)  of  the 
Commisaion'a rules.  46  FR  11549, 
published  February  9, 1981. 

9.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Broadcast  Bureau,  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Conunission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 


required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
per8on(8)  who  filed  the  comment  to 
which  the  reply  is  directed  constitutes 
and  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

(Sees.  4.  303,  48  Stat,  as  amended,  1066, 1082; 
47  U.S.C  154,  303. 

Federal  Communications  Commission. 

Roderick  K.  Portar. 

Chief,  Policy  and  Rules  Division,  Broadcaat 
Bureau. 


Appendix 

1.  Pursuant  to  authority  found  in 
Sections  4(i),  5(d)(1),  303  (g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  9S  0.204(b)  and 
0.281(b)(6)  of  the  Commission's  Rules,  it 
is  proposed  to  amend  the  FM  Table  of 
Assignments.  S  73.202(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showing  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(8)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and  if 
authorized,  to  build  a  station  promptiy. 
Failure  to  file  may  lead  to  denial  of  die 
request 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

S  1.420(d)  of  die  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(s)  in  this  Notice,  they  will  be 
considered  as  conunents  in  the 
proceeding,  and  Public  Notice  to  diis 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  filing  initial 
comments  hereia  If  they  are  filed  later 
than  that  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket 


(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  55  1.415  and  1.420 
of  the  Commission's  rules  and 
regidations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  tiiis  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
conunents.  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  per8on(s)  who  filed 
conunents  to  wliich  the  reply  is  directed 
Such  conunents  and  reply  comments 
shaU  be  accompained  by  a  certificate  of 
service.  (See  5  1420  (a),  (b).  and  (c)  of 
the  Commission's  rules.) 

5.  Number  of  Copies.  \a  accordance 
with  the  provisions  of  Section  1.420  of 
the  Commission's  rules  and  regulations, 
an  original  and  four  copies  of  all 
comments,  reply  comments,  pleadings, 
briefs,  or  other  documents  shall  be 
furnished  the  Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Sbreet. 
N.W..  Washington.  D.C. 

(FK  Ooc  aS-UTSS  PIM  S-IO-BZ:  MS  am) 
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47  CFR  Part  97 

[PR  Dodmt  Na  82-«3.  RM-3705.  RM-3729, 
RM-3734,  RM-377S,  RM-3631.  RIII-3833, 
RM-3860] 

Amateur  Radio  Service;  Expansion  Of 
the  Telephony  Segments  of  the  High 
Frequency  Bands;  Extension  of  Time 
To  nie  Comments 

agency:  Federal  Communications 
Commission. 

ACTION:  Notice  of  inquiry  and  proposed 
rule;  extension  of  comment  deadlines. 

SUMMARY:  The  Commission  is  extending 
the  deadlines  for  filing  comments  in  the 
above  proceeding  concerning  expansion 
of  the  telephony  segments  of  the 
Amateur  Radio  Service  High  Frequency 
bands.  The  American  Radio  Relay 
League,  Incorporated  has  requested  that 
the  Commission  extend  the  comment 
period  in  the  Notice  of  Inquiry  in  order 
to  provide  a  greater  opportimity  for 


201B6 


FMeral  Register  /  VoL  47.  No.  91  /  Tuesday.  May  11.  1982  /  Proposed  Roles 


information  to  be  disseminated  to 
interested  parties  and  therefore  provide 
a  greater  amount  of  informed 
participation  in  the  proceeding.  Hie 
Commission,  recognizing  that  the  issues 
involved  are  complex,  agrees  that  an 
extension  of  time  would  serve  the  public 
interest  and  is  granting  the  request.  The 
extension  of  the  comment  period  will 
also  apply  to  the  Notice  of  Proposed 
Rule  Maldng  for  administrative  reasons. 
DATES:  New  closing  date  for  Hling 
comments  is  August  16, 1982.  New 
closing  date  for  filing  reply  comments  is 
September  16, 1982. 
AOORESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  HJRTNER  INFORMATION  CONTACT: 

Steve  Lett,  Private  Radio  Bureau. 

Special  Services  Division,  (202)  632- 

4964. 

SUPPLEMENTARY  information: 

Adopted:  April  28, 1982. 

Releued  April  SO.  1982. 

1.  On  February  24. 1982  the 
Commission  released  a  Notice  of  Inquiry 
and  Proposed  Rule  making  in  die  above- 
captioned  matter  (47  FR  8798,  March  2. 
1982).  That  Notice  proposes  expanding 
the  se^nents  available  for 
radiotelephone  use  in  the  14  MHz 
amateur  frequency  band.  The  Notice 
also  inquires  about  expanding  the 
segments  for  such  use  in  the  other  high 
frequency  [HF]  amateur  bands  (the 
bands  between  3  and  30  MHz).  As 
specified  in  the  Notice,  comments  were 


to  be  due  on  July  1, 1982  and  reply 
comments  were  to  be  due  August  2. 
1982. 

2.  The  Commission  now  has  before  it 
a  request  from  the  American  Radio 
Relay  League,  Incorporated  (ARRL)  for 
an  extension  of  time  to  file  comments  on 
the  Inqtiiry  in  the  Notice.  In  support  of 
its  request  the  ARRL  states  that  while 
"(t)he  League  plans  to  file  timely 
comments  in  response  to  the  proposal 
contained  in  the  Notice .  .  .  {i)t  was 
determined  that  the  Commission's 
inquiry  was  of  such  magnitude  and 
breadth,  especially  in  view  of  the 
detailed  questions  asked  in  paragraph 
numbered  17  in  the  Notice,  that  an 
extensive  effort  should  be  made  to 
publicize  the  Inquiry  and  the  questions 
asked  therein,  and  to  seek  membership 
input."  Hie  request  goes  on  to  state  that 
"(i)t  is  thus  necessary  to  request  a  brief 
extension  of  time  in  order  to  accomplish 
the  above.  No  party  to  the  proceeding 
will  be  disadvantaged  thereby,  and  the 
public  interest  «vill  be  served  by  a 
greater  amount  of  informed  participation 
in  the  proceeding  occasioned  by  the 
publicity  permitted  by  the  brief 
extension  of  time."  The  ARRL 
specifically  requests  that  "...  the 
Commission  extend  the  time  for  filing 
comments  and  reply  comments  in 
response  to  the  Inquiry  portion  of  the 
Notice  of  Inquiry  and  Proposed  Rule 
Making  in  this  proceeding  to  and 
including  August  16, 1982  and 
September  16. 19S2.  respectively." 


3.  The  Commission  concurs  with  the 
ARRL  that  well  informed  comments  are 
most  important  to  the  subject 
proceeding  due  to  the  complex  issues 
involved.  It  is  also  evident  that  more 
time  for  dissemination  of  information  on 
the  issues  would  aid  in  meeting  this 
objective  and  thus  be  in  the  public 
interesL  However,  due  to  the  large 
number  of  informal  comments  that  the 
Commission  has  already  received  which 
address  both  the  proposal  in  the  Notice 
and  the  Inquiry  in  the  same  filing,  it  is 
not  feasible  to  separate  these  two 
aspects  of  the  proceeding  for  the 
purpose  of  setting  comment  deadlines. 
Hierefore.  the  Commission  is  granting 
the  request  of  the  ARRL,  but  is  also 
applying  the  extension  of  time  for  filing 
comments  to  the  proposal  in  the  Notice 
as  w^ 

4.  Accordingly,  it  is  ordered  that  the 
time  period  for  filing  comments  in  the 
above-captioned  proceeding  is  extended 
from  July  1, 1982  to  August  16, 1982  and 
it  is  further  ordered  that  the  time  period 
for  filing  reply  comments  in  the  above- 
captioned  proceeding  is  extended  from 
August  2. 1962  to  September  16, 1982. 
This  action  is  taken  pursuant  to  the 
authority  contained  in  S  0.331  of  die 
Commission's  rules  and  regulations. 
James  C  McKIiiney. 

Chief.  Private  Radio  Rureau. 

(FR  Dm:.  tt-li7T5  FUmI  S-lO-e  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  of 
proposed  niles  that  are  appficable  to  the 
put>lic.  hMoea  of  hearings  and 
investigalions,  committee  meetings,  agency 
decisions  and  rulings,   delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Stabllizatfon  and 
Conservation  Service 

Fire-Cured  (Types  21-24)  and  Dark  Air- 
Cured  (Types  35  and  36);  Marketing 
Quota  Referenda  Results;  1982 
Through  1964  Crops  of  Tobacco 

agency:  Agricultural  Stabilization  and 
Conservation  Service  (USDA). 
ACTION:  Notice  of  results  of  marketing 
quota  referenda  for  1982  through  1984 
crops  of  fire-cured  (types  21-24)  and 
dark  air-cured  (types  35  and  36) 
tobaccos. 

summary:  This  notice  proclaims  the 
results  of  marketing  quota  referenda  for 
fire-cured  (types  21-24)  and  dark  air- 
cured  (types  35  and  36)  tobaccos  which 
were  held  during  the  period  February 
22-26, 1982,  in  accordance  with  section 
312(c)  of  the  Agricidtural  Adjustment 
Act  of  1908,  as  amended.  The  referenda 
were  conducted  in  order  to  determine 
whether  producers  of  those  kinds  of 
tobacco  favor  or  oppose  marketing 
quotas.  Plt)ducers  of  these  kinds  of 
tobacco  approved  marketing  quotas 
which  will  be  in  e£fect  for  the  1982, 1983, 
and  1984  marketing  years. 
EFFECnvE  date:  May  11, 1982. 
FOR  RmiTIBI  MFORMATION  COIfTACT! 
Harry  D.  Millner,  Tobacco  and  Peanuts 
Division,  ASCS,  U.S.  Department  of 
Agriculture,  P.O.  Box  2415,  Washington. 
D.C.  20013.  (202)  447-*281. 
SUPfUEMCNTAftY  INFORMATKHC  This 
notice  has  been  reviewed  under  USDA 
procedures  estabhshed  in  accordance 
with  Executive  Order  12291  and 
Secretary's  Memorandum  1512-1  and 
has  been  classified  "not  major."  The 
provisions  of  this  rule  will  not  result  in: 
(1)  An  annoal  effect  on  the  economy  of 
$100  million  or  more;  (2)  major  increases 
in  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State  or 
local  government  agencies,  or  a 


geographic  region;  or  (3)  significant 
adverse  effects  on  competition, 
employment  investment  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  notice 
applies  as  set  forth  in  the  Catalog  of 
Federal  Domestic  Assistance  are:  Title: 
Commodity  Loan  and  Purchases; 
Number  10.051.  This  notice  will  not 
have  a  significant  impact  specifically  on 
area  and  community  development 
Therefore,  review  as  established  by 
0MB  Circular  A-95  was  not  used  to 
assure  that  units  of  local  government  are 
informed  of  this  action. 

It  has  been  determined  that  the 
Regulatory  FlexibiKty  Act  is  not 
applicable  to  this  notice  of 
determination  since  the  Agricultural 
Stabilization  and  Conservation  Service 
is  not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  pubhsh  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this 
notice. 

In  a  notice  of  determination  published 
in  the  Federal  Register  on  February  9, 
1982  (47  FR  5916)  the  Secretary  of 
Agriculture  announced  that  marketing 
quotas  would  be  in  effect  for  the  1982 
through  1984  marketing  years  for  fire- 
cured  and  dark  air-cured  tobaccos.  The 
Secretary  also  aimounced  the  amount  of 
the  national  marketing  quota  and 
national  acreage  allotments  for  fire- 
cured,  dark  air-cured,  Virginia  sun- 
cured,  cigar-binder  and  cigar-filler  and 
binder  tobaccos  for  the  1982  marketing 
year.  In  addition,  it  was  announced  that 
referenda  for  fire-cured  and  dark  air- 
cured  tobaccos  would  be  held  during  the 
period  February  22-28, 1982,  inclusive,  in 
accordance  with  section  312(c)  of  the 
Agricultural  Adjustment  Act  of  1938,  as 
amended.  That  statute  requires  that 
within  thirty  days  after  the  proclamation 
of  national  marketing  quotas,  the 
Secretary  shall  conduct  a  referendum  of 
farmers  engaged  in  Ae  production  of  the 
crop  of  tobacco  harvested  immediately 
prior  to  the  holding  of  the  referendum  to 
determine  whether  such  farmers  are  in 
favor  of  or  opposed  to  such  quotas  for 
the  next  three  succeeding  marketing 
years. 

Since  the  only  purpose  of  this  notice  is 
to  announce  the  results  of  referendimis, 
it  is  hereby  determined  that  no  further 
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public  rulemaking  is  required. 
Accordingly,  the  results  of  such 
referenda  are  set  forth  below: 

Notice 

Results  of  the  national  marketing 
quota  referenda  for  the  1982  through 
1984  crops  of  fire-cured  (types  21-24) 
and  Hark  air-cured  (types  35  and  36) 
tobaccos. 

(1)  Referendum  period.  The  national 
mariceting  quota  referenda  for  the  1982 
through  1984  crops  of  fire-cured  and 
dark  air-cured  tobaccos  were  held  by 
mail  ballot  during  the  period  February 
22-26, 1982.  inclusive,  in  accordance 
with  7  CFR  Part  717. 

(2)  Farmers  Voting.  The  following  is  a 
summary  of  the  results  by  State  of  votes 
by  producers  engaged  in  the  production 
of  the  1981  crop  of  fire-cured  and  dark 
air-cured  tobaccos: 

Fire-Cured  »  (Types  21-24) 


SMe 

VW 

No 

Tom 

Knntiirky   

3.BZ6 
3.446 

ttss 

ise 

245 

tot 

4.085 
3,090 

{.zae 

TqnflolsOO _ 

JtaM 

f5pf 

S«2 

10A41 

'01  those  yo»ij,  9.529  praducan.  or  94.90  percent, 
tanorsd  fire-cwed  tobacxx  marketing  quotas,  v<d  512  pro- 
ducers, or  510  percent,  opposed  quotas. 

Dark  Air-Cured  >  (Types  35  and  36) 


state 

Yes 

No 

Toiri 

mdhna . 

11 

7,661 
1.951 

4 
374 
145 

Kentucky 

8.035 
a096 

Tennooooo 

Trtfri 

auS23 

523 

10.146 

'Of  those  votng,   9,623   producers,   or  94.85  , , 

•aworad  dark  air-curad  tobacco  marketing  quotas,  «id  523 
producers,  or  5.15  percent  opposed  quotas. 

(3)  Marketing  quotas  will  be  in  effect 
for  the  1982  through  1984  crops  of  fire- 
cured  and  dark  air-dUred  tobaccos. 
Since  more  than  two-thirds  of  the 
producers  voting  favored  quotas,  and 
since  the  1981-82  marketing  year  is  the 
last  of  three  consecutive  years  for  which 
marketing  quotas  previously  proclaimed 
will  be  in  effect  a  national  marketing 
quota  shall  be  in  effect  for  fire-cured 
(types  21-24)  and  dark  air-cured  (types 
35  and  36)  tobaccos  for  the  maiiieting 
years  1982-«3. 1983-84,  and  1964-85, 
inclusive. 

(Sees.  312(c),  52  Stat  48,  as  amended:  7  VJ&.C 
1312(c)) 
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Signed  at  Washignton.  D.C.  on  May  4, 1982. 

Everett  Rank, 

Administrator,  AgriculturaJ Stabilization  and 
Conservation  Service. 

[FR  Doc  SZ-12B20  Filed  $-10-62: 8:45  am] 
nUJNG  CODE  341(H»4t 

SoM  Conservation  Service 

Big  Siough  Watershed,  Georgia 

agency:  Soil  Conservation  Service. 
USDA. 

action:  Notice  of  intent  to  deauthorize 
Federal  funding. 

summary:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act, 
Public  Law  83-566,  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 


622),  the  Soil  Conservation  Service  gives 
notice  of  the  intent  to  deauthorize 
Federal  funding  for  the  Big  Slough 
Watershed  project,  Mitchell  and  Grady 
Counties,  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dwight  M.  Treadway,  State 
Conservationist,  Soil  Conservation 
Service,  355  East  Hancock  Avenue  (P.O. 
Box  832],  Athens,  Georgia  30613, 
telephone  404-546-2273. 
SUPPLEMENTARY  INFORMATION:  A 
determination  has  been  made  by  Dwight 
M.  Treadway  that  the  proposed  works 
of  improvement  for  the  Big  Slough 
Watershed  project  will  not  be  installed. 
The  sponsoring  local  orgainzations  have 
concurred  in  this  determination  and 
agree  that  Federal  funding  should  be 
deauthorized  for  the  project.  Information 
regarding  this  determination  may  be 


obtained  from  Dwight  M  Treadway, 
State  Conservationist  at  the  above 
address  and  telephone  number. 
No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  60 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904.  Watershed  Protection 
and  Flood  Preventioa  Office  of  Management 
and  Budget  Circular  A-95  regarding  State  and 
local  clearinghouse  review  of  Federal  and 
federally  assisted  programs  and  projects  is 
applicable) 

Dated:  April  9, 1962. 
Dwight  M.  l^oadway. 
State  Conservationist 

(PR  Doc  82-12734  Filed  S-lO-aZ:  BM  anj 
BtUJNG  COOE  3410-1S-M 


CiVIL  AERONAUTICS  BOARD 

Applications  for  Certificates  of  Pul>lic  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permits  RIed  Under  Sul>part  Q 

of  tlie  Board's  Procedural  Regulations;  Week  Ended  April  30, 1982 

Subpart  Q  application — ^The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  are  set  forth  below 
for  each  application.  Following  the  answer  period  the  Board  may  process  the  application  by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption  a  show-cause  order,  a  tentative  order,  or  in  appropriate  cases  a  final  order  without 
further  proceedings. 


Na 


D6scfiptlon 


Apr.  20. 1962. 


Do.. 


40634 


40635 


Apr  27. 1962.. 


Apr.  28.  1962. 


40639 


40647 


Do.. 


Apr.  29. 1962. 


40649 


40661 


United  Air  CaiTiais.  Inc  d/b/a  Ovwmm  National  Airways,  c/o  Rictard  J.  KendaH.  Shaw.  PMmwi.  Pods  A  Trowbridga,  1800  M  Street 

N.W..  Washinglorv  OXX  20036. 
App«calion  o(  UnNed  Air  Carrtara,  mc.  d/b/a  Overaeas  Nalloniri  Ainrays  pwauanl  to  aaciion  401  ollhe  Ad  and  Subpart  O  of  the 

Board's  Procadural  Ragiaationa,  raquaats  taauanca  of  a  certincate  of  pubhc  oonvenianca  and  neceaaify  wNcfi  would  authorize  K  to 

ertgage  in  acheduled  air  tranaportaHon  of  paasangera,  property,  and  mail,  as  toilows: 
a.  interstate  scheduled  air  tnnapottation  between  and  among  al  points  within  ttw  United  States. 
ContoTrang  Appfcations,  motiona  to  modty  scopa,  and  Anaware  may  be  filed  by  May  24.  1982. 
Unrted  At  Carrien,  Inc.  d/b/a  Oaraaaa  National  Ainways,  c/o  Richanl  J.  Kendall.  Shaw,  Pittman.  Potts  A  Trowbridga.  1600  M  Street, 

N.W..  Waahinglon.  D.C  20036. 
Application  of  United  Air  Canlara,  Inc..  d/b/a  Overseas  National  Airways  pursuant  to  aectien  401  ol  the  Ad  and  Subpart  O  of  the 

Board's  Procedural  Ragulatlona,  raquaets  laauanca  of  a  certificate  of  public  convenierwe  and  nacaaaity  wlilcti  would  autlvxiza  it  to 

engage  in  acheduled  air  transportation  of  passengers,  property,  and  mail,  as  follows: 
a.  Foreign  sctieikjied  air  tanaportalion  t)etween  a  point  or  points  in  ttte  United  States  and  a  point  or  poims  in  Belgium,  ttta 

Netherlands,  Luxembourg  ar¥l  ttw  Federal  Republic  of  Germany. 
Conforming  Applicationa,  motiona  to  modHy  scope,  and  Answera  may  be  filed  by  Ktay  24,  1982. 
Aeroamenca,  Inc.  c/o  A.  Joel  Elaanberg,  7777  Perimetsr  Rd.  S.  Seattle.  Washington  96106. 
Application  ol  Aaroamarica.  Inc.  purauani  to  Section  401  of  the  Ad  and  Subpart  Q  of  the  Board's  Procadural  Regulations  requests  a 

certificate  of  pubAc  convenience  and  necessary  to  engage  in  interstate  cfiarter  air  transportation  of  persona  and  property. 

Conforming  Appiicatior*,  motiona  to  modHy  scope,  and  Answers  may  be  filed  by  Ittey  25,  1962. 
Trans  Wortd  Aatinea,  Inc.  60S  Third  Avenue.  New  Yoit.  New  Yorti  10158 
Application  of  Trans  Woild  AHnaa,  Inc.  pursuant  to  secHan  401  of  the  Act  and  Subpart  Q  of  the  Board's  Procedml  Regulaliona, 

requests  amendment  of  Ns  oertHlcale  of  pul>ito  convenience  and  necessity  for  Routs  147  to  ei^iend  the  nunit>er  of  areas  and/or 

points  for  which  its  authority  would  be  on  a  permanent  baaia,  rather  than  temporary.  Spedficaly.  TWA  raqueats  ttiat  in  ita  present 

certHicate  for  Route  147  the  third  psragiaph  following  ttta  enueratad  terms  and  corxMons  be  revised  aa  foSow: 
"The  authority  in  thia  oertlAcata  tor  Segment  I,  except  with  reaped  to  Boaton,  li4A;  New  York.  NY  Mewarti.  NJ;  Phtodelphia,  PA: 

Washington,  DC-BaMnnra,  MO,  CNcsgo.  C  Detroit  Ml;  Loa  Angeles  and  S«i  FranciaoOaM«id«an  Joea,  CA;  tUcQuire  Air  Force 

Base,  NJ:  Dover  Air  Foroa  Baaa,  01;  intormadMa  points  within  Iratotd,  Switzartand.  Qraaoe,  Egypt,  lataal.  Jontev  Kuwall.  Bahrain. 

Qatar.  United  Arab  Eflikataa.  Oman.  Sri  Lanka,  that  portton  of  India  whnh  Rea  south  d  the  twentieth  paiaM.  and  Thaland;  and  the 

intermediate  poims  Parte,  Franca,  Hamburg,  CotognaOusseMort,  Frankfurt,  Stuttgart  and  Munich,  Qannany,  and  Roma,  Italy,  shal 

expire  on  January  26, 1963." 
"The  authority  m  tNa  oartHtoato  tor  Sagement  R,  except  with  rasped  to  Boston,  MA:  New  York.  NY-Nawaik.  NJ;  Phiadalphia.  PA; 

Washington,  OC-8altlmota.  MO.  Chtoaga  IL:  Detroit.  Ml;  Loa  Angelea  and  Sw  Francis»Oakland.Sw  Joaa.  CA;  and  kitamiedW 

points  within  Egypt,  shal  ei^irs  on  January  26,  1963." 
Confonning  AppioHiona,  motiona  to  ttiodHy  scopa,  and  Anawara  may  ba  Med  by  May  2S,  1962. 
Qtobal  Intemaltonal  Ainnays  Cbtpw  p/o  Jafnaa  M.  Burger,  Shaw,  PWman,  Potts  6  TrowbrMge.  1800  M  Straal.  N.W..  SulM  900  Soutl^ 

Waahington.  D.C.  20036. 
Applcatan  d  Qtobal  Intarnaltonal  Ainvay  Corp.,  pursuant  to  ssdton  401  d  the  Ad  and  Subpart  Q  d  the  Board's  Prooedurri 

Reguiattona.  raquaat*  authority  to  provide  acheduled  foreign  air  transpoda^on  d  parsons,  property,  and  mat  aa  talows: 
Between  a  point  v  points  k<  the  United  States  and  a  point  or  points  m  Kuwri^  Bahrain.  Egypt,  Oman,  Qatar,  the  UnHed  Arab 

Eniiratea,  and  Athena,  Qraaca.  , 

Conldnntog  ApplkaMona,  moltons  to  modtfy  acopa,  and  Anawara  may  ba  filed  by  May  26, 196Z 
Pan  Aniarican  Wortd  AtaMys.  Inc  Pan  Am  BuiUng,  200  Parti  Ave.  New  Ywk,  New  Ywk  10158. 
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Oockat 
No. 


Apr.  30.  laaz. 


D». 


DDL. 


DDL. 


40652 


40863 


40664 


40666 


40665 


^'Sf^IlT  °*  '^J^^a^^^  **"**  *™"**  *^-  P"~**  *>  »»clion  401  ofttw  Act  and  Subpvt  O  o)  the  BotrTt  Procedural 

TS^TT^SSr^Li^StlL^IfST.^  2!;  y*.^"^^  Ffandaoo.  Caltomia.  HorwMu.  H«ni;  (he  ntarrrwial.  port 

ft«22^  i;2^Ll?TSS?J?^!!Jr  ""^^  "**  •*  '■™**  P***  8**"  •«'  Sh«vhai  «h.  People'.  R,«xMc  ot  0*» 
Contormmg  Appicaliona.  motiona  to  mod»y  aoopa.  arid  Answert  may  be  filed  by  May  27  19ea  ^^     "«v-» t  w  u™» 

;::^i?rsLL-:j:srr«r'4<^i.^:^ 
"'pSJn::;'::::,i£rjjs;:s2:i''K:ri5 -^  *^^ 

AnwMra  may  ba  «ad  by  May  29.  1962. 

Air  Nauu  c/o  Andre.  T.  A.  Maodonald.  Whnar.  CuMr  A  Plctering.  1666  K  Skeat.  N.W..  Waahington.  DC  20006. 

M  ^!^ptX^i."!L!!:[r?!lLS^  '^r"*"?^  '^°*  '•'«*^  ■«>  »»  terminal  poM  P«»Me.  Sociaty  W««la:  and 

^2000^"  °'°  ****"  **  '*"■  ""  *'*~  ^  *"  •*«=****  •***•  C^  *  f**"**  ie«  K  S»««.  N.W,  WaMngtart  0£. 

*'1SSI5!L^.^J!::!~J?™;1J?.!^  402  o»  #»  Ac»  and  ^tv^  O  d  «»  Soanr.  Prooed.nl  ReguMont.  ,«qu,«,  an 
•najrtnen.  to  to  tor-fln  ar  canter  pen™i  ao  a.  to  deWe  t»  reaawto^ 


-The  auhorily  ot  the  holdar  to  aanw  Ponape  and  Guam,  or  the  onXand,  and  OtdnaiWL  on  tie  o«iar  m  to  ama  Ponm  m  ■•. 
cnjj-jx.  and  KaBO**m.  on  t»  other.  *  «i*«  to  the  fc^ 

property  a  mal  ervlanad  at  the  other  indufcig  .topo«.  connecttoB  or  an,  other  ,»««»S?^  ^  ^  "^ 

AnanMt*  may  be  fled  by  May  26,  196i  ••         ■»  -m^ 

'^.c'mSJf^  mt  c/o  Eric  L  Martm.  Vamer.  Uptart  Bamhard  «  Me»>h«on.  1660  L  Stael.  N  W,  S.^.  1100.  WaMigtoa 

**2S!rt,f  .^!l^2!:S  .^rT?r  "^  P'^**  *»  ■"'*»■  *°^  01  the  Act  and  Subpart  0  of  the  Bo«<f.  Procedural  ftogutMcna. 
^^^oi^kTl^oL  <»«•*«*  •««  """-"y  «>  ""BiO"  "  WW-  and  o««ea.  »  »»,»ort.aonT»rLoa 

Contin*ig  Appicaliona.  mottona  to  mo«y  aoope,  and  Anaeiers  rnay  be  fled  by  May  28  1962. 

A^!L^  !!!%^  2!*^  ■'•  '^'!!^  flTL**™^  """^  •  Tro^WdBe.   1800  M  Skeel.  N  W,  Waahingtoa  0.C  20096. 
Apptcakon  ot  T-ftrd  A».  Inc.  pursuant  to  lactton  401  of  tie  Ad  aid  Subpart  O  of  tie  Boanf  s  Procadinl  r.-T^-„      *"*T- 

a.  Any  port  in  Qraanlana  Iceland,  tie  Axora^  Europe.  AInca.  and  Aaia  a.  tar  east  of  (and  inclucSnQ)  k«*a.  and 
COrtorming  ApptcMona.  mobona  to  modVy  aoopa,  and  Ananwta  iiMy  be  fled  by  May  26,  1982. 


Phyllis  T.  Kaylor, 

Secretory. 

[FR  Doc  82-12780  Tiled  5-10-82:  8:45  ara| 
BHUNG  CODE  6320-0  VM 


[Docket  40534] 

Braniff-Pan  American  Route  Transfer 
Case;  Cancellation  of  Prel>earlng 
Conference  and  Hearing 

By  Order  82-4-113.  Issued  April  20, 
1982,  the  Board  instituted  the  Braniff- 
Pan  American  Route  Transfer  Case, 
Docket  40534,  to  determine,  among  other 
issues,  whether  it  is  in  the  pubhc 
interest  to  approve  the  transfer  of 
Braniff  Airways'  Latin  American  route 
system  to  Pan  American  World 
'Airways. 

By  Order  82-4-144.  the  Board  granted 
interim  approval  to  an  agreement 
reached  between  Braniff  and  Eastern 
Air  Lines,  Docket  40636,  for  a  similar 
route  transfer  and  stayed  all 
proceedings  in  Docket  40534,  pending 
further  Board  Order. 

In  light  of  the  Boiird's  action  in  Order 
82-4-144.  notice  is  hereby  given, 
pursuant  to  the  provisions  of  the  Federal 
Aviation  Act  of  1958.  as  amended,  that 
the  prehearing  conference  (47  FR 18159, 
April  28, 1982).  which  was  assigned  to 


be  held  on  May  12, 1982,  at  9:30  a.m. 
(local  time),  in  Room  1003.  Hearing 
Room  "A".  Universal  North  Building. 
1875  Connecticut  Avenue,  N.W.. 
Washington,  D.C.  and  the  hearing  (47 
FR  18159.  April  28. 1982),  which  was 
assigned  to  be  held  commencing  on  June 
7, 1982.  at  9:30  a.m.  (local  time),  in  Room 
1003.  Hearing  Room  "A".  Universal 
North  Building,  1875  Connecticut 
Avenue,  N.W.,  Washington,  D.C.  in  the 
above-entitled  proceeding,  are 
cancelled. 

Dated  at  Washington,  D.C.  May  S.  1982. 
Elias  C  Rodriguez, 
Chief  Administrative  Law  Judge. 

PH  Doc  82-12781  FDed  5-1IM2;  8:45  amj 
■UJNO  CODE  6320-01-M 


[Docket  40253] 

Northeast  Sunrise  Airlines,  Inc^ 
Fitness  Investigation;  Postponement 
of  Hearing 

On  April  6, 1982,  a  procedural 
schedule  was  established  during  the 


prehearing  conference  held  in  this 
proceeding.  Pursuant  to  this  schedule, 
the  applicant  was  to  submit  responses 
to  the  Biu«au  of  Domestic  Aviation's 
(BDA)  request  for  information  by  I^y  4. 
1982;  BDA  was  to  notify  all  parties  and 
the  imdersigned  of  a  need  for  a  hearing 
by  May  13, 1982;  and  the  hearing,  if 
needed,  was  scheduled  for  May  2a  1982. 

By  letter  dated  May  3. 1982.  counsel 
for  the  apphcant  notified  the 
undersigned  that  they  have  been  unable 
to  reach  satisfactory  economic 
arrangements  with  the  applicant  and 
requested  permission  to  withdraw  from 
the  case.  On  May  4. 1982,  the 
undersigned  received  a  letter  from  the 
case,  on  May  4. 1982,  the  undersigned 
received  a  letter  from  the  appbcant's 
new  representative.  In  this  letter, 
counsel  states  that  he  was  not  engaged 
by  the  applicant  until  the  previous  day 
(May  3)  and  requests  an  extension  of 
time  until  May  14, 1982.  for  filing  the 
information  responses.  BDA  does  not 
object  to  this  request  provided  it  also 
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receives  a  10-day  extension  to  evaluate 
the  material  to  be  submitted  on  May  14. 

Upon  consideration  of  these 
documents,  all  the  above  requests  will 
be  granted.  The  applicant's  response  to 
BDA's  request  for  information  will  be 
submitted  on  or  before  May  14, 1982. 
BDA  will  notify  all  parties  and  the 
undersigned  of  a  need  for  hearing  on  or 
before  May  24. 

Accordingly,  notice  is  hereby  given 
that  the  hearing  in  this  proceeding, 
assigned  to  be  held  on  May  2a  1982  (47 
FR 16364,  April  16, 1962)  is  postponed 
until  further  notice. 

Dated  at  Washington.  D.C,  May  5, 1982. 
John  M.  Vittone, 

Admifiiatrative  Law  Judge. 

[FR  Doc  82-12703  FUsd  S-10-82: 8:45  ami 

BHJJNQ  COOK  oao-ei-ii 


[Do€lwt40Sn] 

Satpan/Quam/Patau-PtiHippines 
Service  Case;  Postponement  of 
Prehearing  Conference 

This  case  was  instituted  by  Order  82- 
9-179,  issued  March  31, 1962,  to  decide 
which  carrier  should  be  authorized  to 
engage  in  foreign  air  transportation  of 
persons,  property  and  mail  between 
Saipan,  Guam,  Palau  and  points  in  the 
Philippines,  and  to  determine  the  fitness 
of  Island  Aviation,  an  applicant  for 
authority  in  this  proceeding,  to  provide 
the  scheduled  air  transportation 
included  in  its  appUcation.  The 
Instituting  Order  consolidated  into  this 
proceeding  the  Application  of 
Continental  Air  lines.  Inc.  in  Docket 
40346,  the  Application  of  Air  Micronesia 
Inc^  in  Docket  40347  and  the 
Application  of  Island  Aviation,  Inc..  in 
Docket  40369.  and  set  April  28. 1982  as 
the  data  by  which  additional 
applications  for  authority  were  due.  No 
further  applications  were  filed. 

On  April  27, 1982,  Island  Aviation 
filed  a  Motion  for  Leave  to  Withdraw 
Application.  Island's  Motion  was 
granted  by  Order  of  the  undersigned 
dated  May  6, 1982. 

On  April  30, 1982,  Continental  and  Air 
Micronesia  filed  a  Motion  for  Final 
Order  Granting  Certificates  of  Public 
Convenience  and  Necessity. 
Continental/Air  Micronesia  argued  that 
since  Island  has  requested  that  it  be 
permitted  to  withdraw  its  application, 
and  there  are  no  other  competing 
applicants,  no  need  exists  for  holding  an 
oral  evidentiary  hearing  that  the  Board 
should  enter  an  Order  amending  the 
carriers'  certificates  to  grant  the 
authority  reouested.  Answers  to 
Continental/ Air  Micronesia's  Motion 
are  not  due  until  May  11, 1982,  the 


scheduled  date  of  the  prehearing 
conference  in  this  matter. 

In  light  of  the  changed  procedural 
posture  of  this  case  it  would  be 
inadvisable  to  hold  further  proceedings 
until  answers,  if  any,  have  been 
received  and  Continental/Air 
Micronesia's  Motion  has  been  ruled 
upon.  Accordingly,  notice  is  hereby 
given,  pursuant  to  the  provisions  of  the 
Federal  Aviation  Act  of  1958,  as 
amended,  that  the  prehearing 
conference  in  the  above-entitled 
proceeding  (47  PR  16364.  April  16. 1982] 
which  was  assigned  to  be  held  on  May 
11, 1982,  at  9:30  a.m.  (local  time),  in 
Room  1003,  Hearing  Room  "A", 
Universal  North  Building.  1675 
Connecticut  Avenue,  NW.,  Washington. 
D.C,  will  l)e  postponed  imtil  further 
notice. 

Dated  at  Washington.  D.C,  May  6, 1962. 
Eliaa  CRodiigiaes, 

Chief  Administrative  Law  fudge. 

(FR  Doc.  82-12782  FUcd  S-10-82:  8.-4S  am] 

SUMO  CODE  tsn-oi^ 


(Docket  40269] 

Visit  USA  Fare/Export  Inland  Contract 
Rata  Inveetigatton;  Postponement  of 
Prettearing  Conference 

Notice  it  hereby  given  that  the 
prehearing  conference  in  the  above- 
entitled  matter  scheduled  to  be  held  on 
May  6, 1982  (47  FR  18159.  April  28, 1982) 
is  hereby  postponed  until  May  25, 1982 
at  10:00  a.m.  (local  time)  in  Room  1012. 
Universal  Building,  1825  Connecticut 
Avenue.  N.W.,  Washington,  D.C.  In 
addition  to  the  matters  specified  in  the 
earlier  notice  of  prehearing  conference, 
the  status  of  this  proceeding  and  need 
for  farther  procedural  dates  will  also  be 
discussed. 

Dated  at  Washington,  D.C,  May  5, 1982. 
]ohn  M.  Vittone. 

Administrative  Law  fudge. 

(FR  Ooc  8»-l»M  FlUd  V10-8X  8:48  anl 
BHJJNQ  COOe  •S20-01-II 


COMMISSION  ON  CIVIL  RIGHTS 

Idaho  Advisory  Committee;  Agenda 
and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Conuaission  on  Civil  Rights, 
that  a  meeting  of  the  Idaho  Advisory 
Committee  to  the  Commission  will 
convene  at  12:00  p.m.,  and  will  end  at 
5:00  p.m.,  on  May  22, 1982,  at  the 
Sheraton-Red  Lion  Hotel,  1901  Main, 
Boise,  Idaho,  83702.  The  purpose  of  tliis 
meeting  Is  to  orientate  the  new  members 


of  the  Advisory  Committee  and  discuss 
program  plans  for  the  remaining  period 
of  Fiscal  Year  1982. 

Persons  desiring  additional 
information  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Chairperson,  Rudy  M.  Pena,  2410  Joretta, 
Boise,  Idaho,  83704.  (208)  334-3993  or  the 
Northwestern  Regional  Office,  915 
Second  Avenue,  Room  2852,  Seattle, 
Washington,  (206)  442-1246. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C,  May  4, 1982. 
John  L  Binklay, 
Advisory  Committee  Management  Officer. 

[FR  Ddc  82-128M  FUmI  S-10-82i  8:46  am) 
BILLMO  COOC  (SSe-OI-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  ttie  Census 

Membership  of  the  Bureau  of  the 
Census  Performance  Review  Board 

The  following  individuals  shall  serve 
as  members  of  the  Census  Bureau 
Performance  Review  Board: 

(1)  Barbara  A.  Bailar 

(2)  Shirley  Kallek 

(3)  James  D.  Lincoln 

(4)  Jerome  A.  Mark 

(5)  Stanley  D.  Moore 

Dated:  May  5, 1982. 
Bruce  Chapman, 
Director,  Bureau  of  the  Census. 

[FR  Doc  B2-12S81  FUed  S-10-82:  8:45  am] 
BILLNM  COOE  3610-7-M 


International  Trade  Administration 

Instant  Potato  Granules  From  Canada; 
Final  Results  of  Administrative  Review 
of  Antidumping  Finding 

agency:  International  Trade 
Administration,  Commerce. 
action:  Notice  of  Final  Results  of 
Administrative  Review  of  Antidumping 

Finding. 

summary:  On  November  30, 1981  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  and  its  tentative  determination 
to  revoke  in  part  the  antidumping 
finding  on  instant  potato  granules  from 
Canada,  lliis  review  covers  the  three 
known  producers/exporters  of  this 
merchandise  to  the  United  States  and 
consecutive  periods  generally  fro^ 
January  1, 1974  through  September  30, 
1980.  lliis  review  Indicates  the  existence 
of  dumping  margins  in  particular  periods 
for  one  producer/ exporter. 
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Interested  parties  were  given  an 
opportunity  to  submit  written  comments 
or  request  a  hearing  on  the  preliminary 
results.  The  Department  received 
comments  from  representatives  of  one 
exporter.  Based  on  these  comments,  the 
Department  has  made  adjustments 
which  result  in  reduced  weighted- 
average  maigins  for  that  firm.  We  will 
revoke  the  finding  with  regard  to  one 
other  company,  if  appropriate,  at  the 
time  we  publish  the  final  results  of  our 
next  review. 

EFFECTIVE  DATS:  (Date  of  publication  in 
the  Federol  Registw.) 
KM  FURTHER  INFORMATION  CONTACT 
Dennis  U.  Askey  or  David  R.  Chapman, 
Office  of  Compliance,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230 
(202-377-4793/2657). 

SUPPLEMENTARY  INFORMATWN: 

Background 

On  September  12, 1972,  a  dumping 
finding  with  respect  to  inistant  potato 
granules  from  Canada  was  published  in 
the  Federal  Register  as  Treasury 
Decision  72-263  (37  PR  18505).  On 
November  30, 1981,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  the 
preliminary  results  of  its  administrative 
review  of  the  finding  and  a  tentative 
determination  to  revoke  in  part  (46  PR 
55297-55298).  The  Departinent  has  now 
completed  the  administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  instant  potato  granules, 
currenUy  classifiable  under  item 
140.7000  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA). 

The  Department  knows  of  three    " 
Canadian  firms  engaged  in  the 
production  and  exportation  of  instant 
potato  granules  to  the  United  States. 
This  review  covers  separate  time 
periods  through  September  30, 1980  for 
each  of  the  finns.  The  Treasury 
DepartmCTit  reviewed  all  prior  time 
periods. 

One  firm,  Vauxhall  Foods,  did  not 
ship  during  its  review  period.  There 
were  no  exportations  by  Carnation,  Ina 
at  less  than  fair  value  for  the  period 
January  1. 1974  through  December  3, 
1978,  and  there  have  been  no  shipments 
since  that  time.  Carnation  has  requested 
a  revocation. 

Analysis  of  Comments  Received 

In  our  notice  of  preliminary  results, 
we  stated  that  we  had  not  allowed  a 
claimed  adjustment  for  a  volume  rebate 
by  McCain  Foods  because  it  was  not 


properly  quantified.  During  the  comment 
period.  McCain  demonstrated  the  actual 
amounts  givea  rather  than  the  average, 
to  oiu-  satisfaction.  Therefore,  we  have 
made  an  adjustment  to  the  home  maricet 
price  for  the  volume  rebate  in  our  final 
results. 

Final  Results  of  Review 

As  a  result  of  our  analysis  of 
comments  received,  we  determine  that 
the  following  weighted-average  margiim 
exist: 


Eiiportw 

TtoM 

twreanQ 

RMnaMnn   hr 

1/74  Id  19/78 

0 

1/7B  In  a/no 

'0 

McCain  Fbodi,  kic 

1/7«ln1»/77 

25.17 

1/7llln13/7K 

27S2 

1/7B  In  17/70 

.71 

t/aOlBB/Nn 

a^7 

v.,WMac««.«. 

1/74lnB/lin 

'SSS 

*  No  ^ttpnuFtB  during  period. 

The  Department  will  examine  exports 
by  Carnation  made  during  the  period 
October  1. 1980  through  November  3a 
1981  in  its  next  administrative  review 
and.  if  Carnation  had  no  sales  with 
dumping  margins  or  no  shipments,  we 
will  publish  a  revocation  of  the  finding 
with  respect  to  Carnation  together  with 
the  final  results  of  that  review. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
dtmiping  duties  on  all  appropriate 
entries  with  purchase  dates  or  export 
dates  during  the  periods  involved. 
Individual  differences  between  United 
States  price  and  foreign  maricet  value 
may  vary  from  the  percentages  stated 
above.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  die  Customs  Service. 

Further,  as  provided  for  in  S  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  based  upon  the  most  recent  of 
the  margins  listed  above  shall  be 
required  on  all  shipments  by  these  firms 
of  Canadian  instant  potato  granules 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  these  final  results. 

For  any  shipment  &x>m  a  new  exporter 
not  covered  in  this  administrative 
review,  unrelated  to  the  covered  firms,  a 
cash  deposit  shall  be  required  at  the 
highest  rate  for  responding  firms  with 
shipments  during  the  most  recent  period 
in  which  shipments  ocoirred.  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review.  The  Department  intends  to 
conduct  the  next  administrative  review 
by  the  end  of  September  1982.  The 
Department  encourages  interested 
parties  to  review  the  public  record  and 


submit  applications  for  protective 
orders,  if  desired,  as  eariy  as  possible 
during  the  next  administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  of  1930  (19  VS.C. 
1675(a)(1)  and  S  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 

Dated:  May  3, 1982. 

CaiyN.HoOck, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  tZ-UTM  Fbd  t-tO-tt  Mt  ^ 


[A-435-007] 

PIq  Iron  Froin 

RmuHs  or  AdminMnMtvw  ftavtow  of 
Antidumping  FbMlng 

AOENCV:  International  Trade 
Administration.  Commerce. 
action:  Notice  of  Final  Results  of 
Administrative  Review  of  Antidomplng 
Finding. 


;  On  March  18, 1982.  the 
Department  of  Commerce  published  fte 
preliminary  results  of  its  administrative 
review  of  the  antidumping  finHing  on  pig 
iron  from  Czechoslovakia.  The  review 
covers  die  only  known  expatXer  of  tfaii 
merchandise  to  the  United  States, 
Ferromet,  and  the  period  October  1, 1980 
through  September  30, 1981. 

Interested  parties  were  given  an 
opportimity  to  submit  oral  or  written 
comments  on  these  preliminary  results. 
The  Department  received  no  comments. 
EFFECTIVE  DATE:  May  11, 1982. 
for  further  WTORMATION  CONTACT 
Arthur  N.  DuBois  or  John  R.  Kugelman. 
Office  of  Compliance,  International 
Trade  Administration.  U.S.  Department 
of  Conunerce,  Washington.  D.C  202301 
(202-377-3814/5289). 
supplementary  MFORMATKNt 
Backgnnind 

On  October  29, 1968,  an  antidumping 
finding  with  respect  to  pig  iron  from 
Czechoslovakia  was  published  in  the 
Federal  Register  as  Treasury  Decision 
68-262  (33  FR  15904).  On  March  18. 1982. 
the  Department  of  Commerce  ("The 
Department")  publishes  in  the  Federal 
Register  (47  FR  11743)  the  preliminary 
results  of  its  administrative  review  of     - 
that  finding.  The  Department  has  now 
completed  that  administrative  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  pig  iron,  which  is  used  in 
steel  production  and  in  the  iron  foundry 
industry  for  making  iron  castings  such 
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as  pig,  automobile  castings,  and 
machinery  parts.  Pig  iron  is  currently 
classifiable  under  items  eoai300  and 
606.1500  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA).  The 
Department  knows  of  only  one  exporter 
of  pig  iron  from  Czechoslovakia  to  the 
United  States,  Ferromet.  The  review 
covers  the  period  October  1, 1980 
through  September  30, 1961. 

Final  Results  of  the  Review 

Interested  parties  were  invited  to 
comment  on  the  preliminary  results.  The 
Department  received  no  written 
comments  or  requests  for  disclosure  or  a 
hearing.  Therefore,  the  Bnal  results  of 
our  review  are  the  same  as  those 
presented  in  the  preliminary  results  of 
review.  There  were  no  known  shipments 
to  the  United  States  during  this  time 
period  and  there  are  no  known 
unliquidated  entries. 

Since  there  have  been  no  shipments 
for  over  13  years  the  Department  waives 
the  requirement  for  a  cash  deposit  of 
estimated  duties,  as  provided  for  by 
§  353.48(b)  of  the  Commerce 
Regulations,  on  any  shipments  of  pig 
iron  from  Czechoslovakia  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice.  "Hiis  deposit 
waiver  shall  remain  in  effect  until 
publication  of  the  final  results  of  ttie 
next  administrative  review.  The 
Department  intends  to  conduct  the  next 
administrative  review  by  the  end  of 
September  1983.  The  Department 
encourages  interested  parties  to  review 
the  public  record  and  submit 
applications  for  protective  orders,  if 
desired,  as  early  as  possible  in  die  next 
administrative  review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(a)(1))  and  S  353.53  of  the  Commerce 
Regulations  (19  CFR  353^}. 

Dated:  May  3. 1982. 
Gary  N.  Horlick. 

Deputy  Aaaistant  Secretary  for  Import 
Administration. 

[FR  Doe.  ta-13nt  n*d  k-IO-B:  a:48  ■■] 
MLLMQ  COM  S|1S-«-H 


Pig  hron  From  East  Garmany; 

rTWUKHmWfj  fffVSURS  Of  AOnUniSirailVtt 

nevww  or  Aimaumpiiig  reiueiy 

AOCNCV:  International  Trade 

Administration,  Commerce. 

action:  Notice  of  Preliminary  Results  of 

Administrative  Review  of  Antidumping 

Finding. 

SUMMANV:  The  Department  of 
Commerce  has  conducted  an 


administrative  review  of  the 
antidiunping  Bnding  on  pig  iron  from 
East  Germany.  The  review  covers  the 
only  known  exporter  of  this 
merchandise  to  the  United  States, 
Deutshe,  Stahl-Metall,  and  the  period 
October  1. 1980  through  September  30, 
1981.  There  have  been  no  known 
shipments  to  the  U.S.  during  this  period 
and  there  are  no  known  unliquidated 
entries. 

As  a  result  of  this  review,  the 
Department  has  decided  to  require  a 
cash  deposit  equal  to  the  margin 
calculated  during  the  original  fair  value 
investigation.  Interested  parties  are 
invited  to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  May  11, 1982. 
FOR  FUftTHCIt  INFOmiATION  CONTACT 
Dennis  U.  Askey  or  David  R.  Chapman, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington.  D.C.  20230 
(202-377-4793/2857). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  November  20, 1981  the  Department 
of  Commerce  ("the  Department'T 
published  in  the  Federal  Register  (46  FR 
57103-57104)  the  final  results  of  its  first 
administrative  review  of  the 
antidumping  finding  on  pig  iron  from 
East  Germany  and  announced  its  intent 
to  conduct  the  next  administrative 
review  by  the  end  of  October  1982.  As 
required  by  section  751  of  the  Tariff  Act 
of  1930  ("the  Tariff  Act")  the 
Department  has  now  conducted  that 
administrative  review. 

Scope  of  dM  Review 

bnports  covered  by  the  review  are 
shipments  of  pig  iron,  which  is  used  in 
steel  production  and  in  the  iron  foundry 
industry  for  making  iron  castings  such 
as  pipe,  automobile  castings,  and 
machinery  parts.  Pig  iron  is  currently 
classifiaMe  nndw  items  806-1300  and 
608-1500  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA).  The 
Department  knows  of  one  exporter  of 
pig  iron  from  East  Germany  to  the 
United  States,  Deutsche  Stahl-Metall. 
The  review  covers  the  period  October  1, 
1980  throu^  September  3a  1961. 

Pteliraiaary  Results  of  tbe  Review. 

As  a  restilt  of  our  review,  we 
preliminary  determine  that  there  were 
no  shipments  by  Deutsche  Stahl-Metall 
during  the  review  period  and  there  are 
no  known  unliquidated  entries. 
Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 


disclosiue  and/or  a  hearing  within  10 
days  of  the  date  of  publication  of  this 
notice  or  the  first  workday  thereafter. 
The  Department  will  publish  the  final 
results  of  the  administrative  review 
including  the  results  of  its  analysis  of 
any  such  comments  or  hearing. 

As  provided  for  in  9  353.48(b)  of  the 
Commerce  Regulations,  a  cash  deposit 
based  on  the  most  recent  margin  for  the 
firm  shall  be  required  on  all  shipments 
of  pig  iron  from  Bast  Germany  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results.  Deutsche 
Stahl-Metall  failed  to  respond  to  our 
questionnaire  for  the  review  period.  The 
most  recent  margin  calculated  for 
Deutsche  Stahl-Metall  is  the  rate  of  70 
percent  calculated  during  the  original 
fair  value  investigation.  This  rate  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.a  1675(a)(1)) 
and  i  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53)). 

Dated:  May  3. 1982. 

Gary  N.  Horlick. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FK  Doc  82-12716  Filed  6-tO-a2:  M&  affl) 
BUXiNQCOOE  M10-2S-M 


Pig  Iron  From  the  U.S.SJi4  Preliminary 
Results  of  Administrative  Review  of 
Antidumping  Finding 

AGENCY:  International  Trade 
Administration.  Commerce 

ACTION:  Notice  of  Preliminary  Results  of 
Administrative  Review  of  Antidumping 
Finding. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  pig  iron  from  the 
U.S.S.R.  The  review  covers  the  only 
known  exporter  of  this  merchandise  to 
the  United  States.  Promysrioimport.  and 
the  period  October  1. 1980  through 
September  30. 1981.  There  have  been  no 
known  shipments  to  the  U.S.  during  this 
period  and  there  are  no  known 
unliquidated  entries. 

As  a  result  of  this  review,  the 
Department  has  decided  to  require  a 
cash  deposit  equal  to  the  margin 
calculated  during  the  original  fair  value 
investigation.  Interested  parties  are 
invited  to  comment  on  these  preliminary 
results. 
EFFECTIVE  DATE:  May  11. 1982. 
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FOR  niRTMER  INFOfmATION  CONTACT 

Dennis  U.  Askey  or  David  R.  Chapman, 
Office  of  Compliance,  International 
Trade  Admfaiistration,  U.S.  Department 
of  Commerce,  Washington,  D.C  20230 
(202-377-4793/2657). 
SUPPtEMENTARY  INFORMATION: 

Background 

On  November  16, 1981  the  Department 
of  Commerce  ("the  Department") 
pubhshed  in  the  Federal  Register  (46  FR 
56227-^56228)  the  final  results  of  iU  first 
administrative  review  of  the 
antidumping  finding  on  pig  iron  fi^m  the 
U.S.S.R.  and  announced  its  intent  to 
conduct  the  next  administrative  review 
by  the  end  of  October  1982.  As  required 
by  section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act")  the  Department  has 
now  conducted  that  adniinistrative 
review. 

Scope  of  die  Review 

Iniports  covered  by  the  review  are 
shipinents  of  pig  iron,  which  is  used  in 
steel  production  and  in  the  iron  foundry 
industry  for  making  iron  castings  such 
as  pipe,  automobile  castings,  and 
machinery  parts.  Pig  iron  is  currently 
classifiable  under  items  606.1300  and 
606.1500  of  the  Tariff  Schedules  of  the 
United  States  Annotated  fTSUSA).  The 
Department  knows  of  one  exporter  of 
pig  iron  from  the  U.S.SJt  to  the  United 
States,  PromyarioimporL  The  review 
covers  the  period  October  1. 1980 
throu^  September  30. 1961. 

Preliminary  Results  of  the  Review    . 

As  a  result  of  our  review,  we 
preliminarily  determine  that  there  were 
no  shipments  by  Promysrioimport  during 
the  review  period  and  there  are  no 
known  inliquidated  entries.  Interested 
parties  may  submit  written  comments 
on  these  preliminary  results  within  30 
days  of  the  date  of  pubUcation  of  this 
notice  and  may  request  disclosure  and/ 
or  B  hearing  within  10  days  of  the  date 
of  publication.  Any  hearing,  if  requested, 
will  be  held  30  days  after  publication  of 
this  notice  or  the  first  workday 
thereafter.  The  Department  will  publish 
the  final  results  of  the  adniinistrative 
review  including  the  results  of  its 
analysis  of  any  such  comments  or 
hearing. 

As  provided  for  in  S  353.48(b)  of  the 
Conmierce  Regulations,  a  cash  deposit 
based  on  die  most  recent  margin  for  the 
firm  shall  be  required  on  all  shipments 
of  pig  iron  from  the  U.S.S.R.  entered,  or 
withdrawn  fixtm  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results. 
Promysrioimport  failed  to  respond  to  our 
questionnaire  for  the  review  period.  The 


most  recent  margin  calculated  for 
Promysrioimport  is  the  rate  of  70  percent 
calcidated  during  the  original  fair  value 
investigation.  This  rate  shall  remain  in 
effect  until  pubUcation  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  S  33.53  of  the  Commerce 
Regulations  (19  CFR  353.53), 

Dated-  May  3, 1982. 
Gaiy  N.  Horiick. 

Deputy  Assistant  Secretary  for  Import 
Admuustradoa. 

[FK  Doc  sa-U717  FUad  C-IO-K:  Mi  OB] 
BiLLINQ  COOC  a610-2S-M 


[A-423-065] 

VIscoae  Rayon  Staple  FitMr  From 
Belgium;  Preliminary  Results  Of 
Administrative  Review  of  Antidumping 
Hnding 

agency:  International  Trade 

Administration.  Commerce. 

action:  Notice  of  Preliminary  Results  of 

Administrative  Review  of  Antidimiping 

Finding. 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  viscose  rayon 
staple  fiber  fix>m  Belgium.  The  review 
covers  the  only  known  exporter  of  the 
merchandise  to  the  United  States. 
Fabelta  Zwijnaarde  N.V..  for  the  period 
December  1, 1980  through  November  3a 
1981.  There  were  no  known  shipments  to 
the  U.S.  of  this  merchandise  during  the 
period,  lliere  are  no  known 
unliquidated  entries. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  require  cash  deposits 
equal  to  the  calculated  margins  on  the 
last  knowm  shipments.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results. 
EFFECTIVE  DATE:  May  11, 1982. 
FOR  FURTHER  INTORMATION  CONTACT: 
Linnea  Bucher  of  John  Kugelman.  Office 
of  Compliance,  International  trade 
Administration.  U.S.  Department  of 
Commerce  Washington.  D.C  20230  (202- 
377-4273/5289). 

SUPPLBMNTARV  MFORMATION: 

Badcgound 

On  September  23. 1981.  the 
Department  of  Conmierce  ("the 
Department")  published  in  the  Federal 
Register  (46  FR  46982-3)  the  final  results 
of  its  administrative  review  of  the 


antidumping  finding  on  viscose  ra3ron 
staple  fiber  from  Belgium  (43  FR  55240. 
November  27, 1978)  and  announced  its 
intent  to  conduct  the  next  administrative 
review  by  the  end  of  November  1962.  As 
required  by  section  751  of  the  Tariff  Act 
of  1930  ("die  Tariff  Act"),  die 
Department  has  now  conducted  that 
■  administrative  review. 

Scope  of  die  Review 

Imports  covered  by  die  review  are 
shipments  of  viscose  rayon  staple  fiber, 
except  solution  dyed,  in  noncontinuous 
form,  not  carded,  not  ctHnbed.  and  not 
otherwise  processed,  wholly  of 
filaments  (except  laminated  filaments 
and  plexiform  filaments).  Viscose  rayon 
staple  fiber  is  currendy  rJn»gifiahle 
under  items  309.4320  and  309.4325  of  die 
Tariff  Schedides  of  the  United  States 
Aimotated  (TSUSA). 

Fabelta  Zwijnaarde  N.V.  is  die  ordy 
known  exporter  to  die  United  States  of 
Belgian  viscose  rayon  staple  fiber.  This 
review  covers  the  period  December  1. 
1980  dirough  November  30.  igUL  lliere 
were  no  known  shiimients  to  the  United 
States  during  the  review  period  and 
there  are  no  known  unliquidated  entries. 

Prelindnaiy  Results  of  tlw  Review 

As  provided  by  |  353.48(b)  of  dw 
Commerce  Regulatians,  we  preliminarily 
determine  that  a  cash  deposit  at  57.0%. 
based  upon  the  last  known  shipments 
by  Fabelta  Zwijnaarde.  shall  be 
required  on  aaiy  shipments  of  Belgiaa 
viscose  rayon  staple  fiber  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  residts  of  this 
review.  This  deposit  requirement  shall 
remain  in  effect  until  publication  of  die 
final  results  of  the  next  admirastrative 
review. 

Interested  parties  may  submit  wrritten 
comments  on  these  preliminary  results 
within  30  days  of  the  date  of  publication 
of  this  notice  and  may  request 
disclosure  and/or  a  hearing  within  10 
days  of  the  date  of  publication.  Any 
hearing,  if  requested,  will  be  held  30 
days  after  the  date  of  pubhcation  of  this 
notice  or  the  first  workday  thereafter. 
The  Department  will  publish  the  final 
results  of  the  administrative  review 
including  the  results  of  its  analysis  of 
any  such  comments  or  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C  1675{aXl}) 
and  §  353.53  of  the  Commerce 
Regulations  (19  CFR  353.53). 
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Dated:  May  5, 1982 
Gary  N.  Hotlick, 

Deputy  Assistant  Secretary  for  Import 
Administiation 

(FR  Doc.  U-UnS  FUad  5-10-62:  S?t5  ami 

MLUNO  COM  asio-is.« 


Minority  Bwin—  Development 
Agency 

Rnanciai  Assistance  Application 
Announcement;  Business 
Development  Center  (BDC)  Program; 
Shreveport  Louisiana,  and  Beaumont/ 
Port  Arthur/Orange.  Texas,  SMSA's 

aqemcy:  Minority  Business 
Development  Agency,  Commerce. 
AcnoH:  Notice. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 

announces  that  it  is  soliciting 
applications  for  cooperative  agreements 
under  its  Business  Development  Center 
(BDC)  program  to  operate  pilot  projects 
for  a  twelve  (12)  month  period. 

Applicants  w^  be  required  to 
contribute  at  least  10%  to  the  total 
program  costs  through  non-federal 
funds.  Cost  sharing  contributions  can  be 
in  the  form  of  cash  contributions,  fees 
for  serviced  or  in-kind  contributions. 

The  estimated  cost  of  each  project 
includes  the  maximum  federal 
participation  and  the  minimum  amount 
required  for  non-federal  participation  is 
included  in  the  following  description  of 
each  project 

CLOSINQ  DATE  June  11, 1982. 
ADDRESS:  Dallas  Regional  Office, 
Minority  Business  Development  Agency. 
1100  Commerce  Street,  Room  7B19. 
Dallas,  Texas  75242. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joe  Williams  at  (214)  767-«001. 

(1)  A  cooperative  agreement  for  BDC 
services  to  operate  in  Beaumont/Port 
Arthur/Orange,  Texas  (SMSA)  counties 
of  Hardin,  Jefferson  and  Orange.  The 
total  cost  will  not  exceed  $170,000 
including  a  maximum  of  $153,000  in 
federal  funds  and  a  minimum  of  non- 
federal participation  of  $17,000.  The 
anticipated  start  date  for  the  project  is 
August  1, 1982  and  the  Project  I.D. 
number  is  06-10-82015-01. 

(2)  A  cooperative  agreement  for  BDC 
services  to  operate  in  Shreveport, 
Lquisiana  (SMSA)  parishes  of  Bossier, 
Caddo,  and  Webster.  The  total  cost  will 
not  exceed  $170,000  including  a 
maximum  of  $153,000  in  federal  funds 
and  a  minimum  of  non-federal 
participation  of  $17,000.  The  anticipated 
start  date  for  the  project  is  August  1, 
1982  and  the  Project  I.D.  Number  is  0&- 
10-62011-01. 


SUPPI.EMENTARY  INFORMATION: 

A  Scope  and  Purpose  of  this 
Announcement 

Executive  Order  11625  authorizes 
MBDA  to  fund  projects  which  will 
provide  technical  and  management 
assistance  to  eligible  clients  in  areas 
related  to  the  establishment  and 
operation  of  businesses.  The  BDC 
program  is  specifically  designed  to 
assist  those  minority  businesses  that 
have  the  highest  potential  for  success.  In 
order  to  accomplish  this,  MBDA  offers 
Cooperative  Agreements  that  can: 
coordinate  and  broker  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  offer 
them  ■  full  range  of  management  and 
technical  assistance;  and  serve  as  a 
conduit — through  which  and  from  which 
information  and  assistance  to  and  about 
minority  businesses  are  funneled.  Legal 
services  are  excluded. 

B.  Eligible  Applicants 

Awards  shall  be  open  to  all 
individuals,  non-profit  organizations, 
forprofit  firms,  local  and  state 
governments,  American  Indian  tribes 
and  educational  institutions. 

C.  Evaluation  Process 

All  proposals  received  as  a  result  of 
this  announcement  will  be  evaluated  by 
a  MBDA  review  panel. 

D.  Evaluation  Criteria  for  Business 
Development  Center  Application 

The  evaluation  criteria  is  designed  to 
facilitate  an  objective  evaluation  of 
competitive  applications  for  the 
Business  Development  Center  program. 

MBDA  reserves  the  right  to  reject  any 
or  all  applications,  including  the 
application  receiving  the  highest 
evaluation,  and  will  exercise  this  right 
when  it  is  determined  that  it  is  in  the 
best  interest  of  the  Government  to  do  so 
(e.g.,  the  apparent  successful  applicant 
has  serious  unresolved  audit  issues  from 
current  or  previous  grants,  contracts  or 
cooperative  agreements  with  an  agency 
of  the  Federal  Government). 

Evaluation  of  proposals  will  employ 
the  following  criteria: 

I.  Capability  and  Experience  of  Firm/ 
Staff 

Provide  information  that  demonstrates 
the  organization's  capabilities  and  prior 
experiences  in  addressing  the  needs  of 
minority  business  individuals  and  firms. 
Provide  information  that  demonstrates 
the  staffs  capabilities  and  prior 
experiences  in  providing  management 
and  technical  assistance  to  minority 
individuals  and  firms.  Indicate  previous 
experience  in  MBE  community  to  be 


served  in  terms  of:  Inventorying 
resources  and  opportimities;  the 
brokering  thereof:  and  providing 
management  and  technical  assistance. 

The  foUowing  are  key  factors  to  be 
considered  in  this  section: 

Firm 

—The  organization's  receptivity  in  the 
MBE  community  to  be  served,  i.e., 
business  contacts  in  the  public  and 
private  sector,  leadership 
responsibilities:  and  experience  in 
assisting  MBE  business  persons  and 
firms.  (References  from  clients 
assisted  are  pertinent.) 

—background  credentials  and 
references  for  the  owners  of  the 
organization  and  a  capability 
statement  of  what  the  organization 
can  do. 

— knowledge  of  the  geographic  area  to 
be  served  in  terms  of  the  needs  of 
minority  businesses  and  past  ongoing 
relationships  with  local  public  and 
private  entities — that  can  possibly 
enhance  the  BDC  program  effort-i.e^ 
Chambers  of  Commerce,  trade 
associations,  venture  capital 
organizations,  banks,  SBA,  HUD. 
state,  city  and  county  government 
agencies,  etc. 

Staff 

-^Jst  personnel  to  be  used.  Indicate 
their  salaries,  educational  level  and 
previous  experiences.  Provide 
resumes  for  all  professional  staff 
personnel. 

—demonstrate  competence  among  staff 
to  effectuate  mergers,  acquisitions, 
spin-offs  and  joint  ventures. 

— provide  organization  chart,  job 
descriptions  and  qualification 
standards  involving  all  professional 
staff  persons  to  be  utilized  on  the 
project. 

— If  any  contractors  are  to  be  utilized, 
identify  and  indicate  areas  and  level 
of  experience.  Primary  consideration 
will  be  given  to  inhouse  capability. 

Note. — All  contracting  proposed  should  be 
in  accordance  with  procurement  standards  in 
Attachment  O  of  OMB  Circulars  A-110  or  A- 
102. 

n.  Techniques  and  Methodology 

Specify  plans  for  achieving  the  goals 
and  objectives  of  the  project.  This 
section  should  be  developed  by  using 
the  outline  of  the  Work  Requirements 
and  the  BDC  responsibilities  as  guides 
and  will  become  part  of  the  award 
dociunent.  Include  start-up  plan  and 
example  of  work  plan  format  Fully  _ 
explain  the  procedures  for  outreach, 
screening,  assisting  and  monitoring 
clients;  developing  and  maintaining  the 
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profile  inventory  of  minority  business; 
and  brokering  of  new  business 
ownership,  market  and  capital 
opportunities.  In  summary,  address  how. 
when  and  where  work  will  be  done  and 
by  whom.  Include  level  of  perfbnnance. 

in.  Resources 

Address  technical  and  administnitive 
resources,  Le.,  computer  facilities, 
voluntary  staff  time  and  space;  and 
financial  resources  in  terms  of  meeting 
MBDA's  10%  cost  sharing  requirement  to 
include  a  fee  for  services  for  assistance 
provided  clients.  The  fee  for  services 
will  be  10%  for  firms  with  gross  sales  of 
$500,000  or  less  and  25%  for  firms  with 
gross  sales  of  over  $500,00a 

Cost  sharing  in  that  portion  of  project 
costs  not  borne  by  the  Federal 
Government.  The  composition  and 
amount  of  cost  sharing  are  key  factors 
that  will  be  considered  in  determining 
the  merit  of  this  section.  The  cost 
sharing  requirement  can  be  met  through 
the  following  order  of  priority:  1.  Cash 
contributions:  2.iee  for  services;  and  3. 
in-kind  contributions. 

A.  Cash  contribution — Means  cash 
that  is  contributed  or  donated  by  the 
recipient,  by  other  non-federal  public 
agencies  and  institutions,  private 
organizations,  corporations  and 
individuals. 

B.  Fee  for  services — Are  charges  to 
the  client  for  asstemce  provided  by  BDC 

C.  In-Kind  contribution — ^Represent 
the  vahie  of  non-cash  contributions 
provided  by  the  recipient  and  non- 
federal parties.  The  order  of  priority  for 
in-kind  contributions  are:  high 
technology  systems  to  be  utilized  to 
achieve  program  objectives:  top  level 
staff  personnel  and  real  and  personal 
property  donated  by  other  public 
agencies,  institutions  and  inivate 
organizations.  Property  purchased  with 
Federal  funds  will  not  be  considered  as 
the  recipient's  in-kind  contribution. 

IV.  Costs 

Demonstrate  in  narriative  format  that 
costs  being  proposed  will  give  the 
minority  business  client  and  the 
government  the  most  effective  program 
possible  in  terms  of  quahty,  quantity, 
timeliness  and  efficiency. 

Include  the  principal  costs  involved 
for  achieving  work  plan  under 
Cooperative  Agreement  by  completing 
Part  HI — the  Budget  Information  Section 
of  die  Request  for  Application. 

Provide  cost  sharing  plan  information 
in  terms  of  methodology  and  format  for 
billing  the  cost  of  management  and 
technical  assistance  to  chents. 

Total  project  costs  will  be  evaluated 
in  terms  of: 


— Clear  explanations  of  all  expenditures 

proposed,  and 
— ^The  extent  to  which  the  applicant  can 

leverage  federal  program  funds  and 

operate  with  economy  and  efficiency. 

In  conclusion,  the  applicant's  schedule 
for  start  of  BDC  operation  should  be 
included  in  Part  Two.  Part  Two  will  be 
known  as  the  applicant's  plan  of 
operation  and  will  be  incorporated  into 
the  Coofterative  Agreement  award. 

A  detailed  justification  of  all  proposed 
costs  is  required  for  Part  Four  and  each 
item  must  be  fully  explained. 

The  failure  to  supply  information  in 
any  giren  category  of  the  criteria  will 
result  in  the  application  being 
considered  nodresponsive  and 
consequendy,  dropped  from 
competition. 

All  information  submitted  is  subject  to 
verification  by  MBDA. 

£1  Disposition  of  Proposals 

Notification  of  awards  will  be  made 
by  the  Grants  Officer.  Organizations 
whose  proposals  are  unsuccessful  will 
be  advised  by  the  Regional  Director. 

F.  Prop<»al  Instructions  and  Forms 

Questions  concerning  the  preceding 
information,  copies  of  application  forms, 
and  applicable  regulations  can  be 
obtained,  at  the  above  address. 

Nothing  in  diis  solicitation  shall  be 
construed  as  committing  MBDA  to 
divide  available  funds  among  all 
qualified  appUcants.  The  program  is 
subject  to  OMB  Circular  A-05 
requirements. 

OMB  Number  0640-0006. 

(Catlog  of  Federal  Domestic  Assistance 
11.800  Minority  Business  Development) 

Dated-  May  4. 1982. 
Richard  H.  Sewing, 
Regional  Director. 

(FR  Doc  82-12706  FUed  5-10-62:  &«  am) 
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National  Oceanic  and  Atmospfteric 
Administration 


Marine 
ofPennit 


Protection;  Issuance 


On  March  28, 1982,  Notice  was 
published  in  the  Federal  Register  (47  FR 
13024],  that  an  application  had  been 
filed  with  the  National  Marine  Fisheries 
Service  by  Mr.  William  Fwd  Dolphin. 
Department  of  Biological  Sciences, 
Boston  University,  2  Cummington  Street, 
Boston.  Massachusetts  02215,  for  a 
permit  to  take  humpback  whales 
[Sfegaptera  novaeangltae]  by  potential 
harassment  including  close  approaches 
up  to  10  individual  v^ales  for 


deployment  of  ingestible  transmitters  for 
the  purpose  of  scientific  research. 

Notice  is  hneby  given  that  on  May  5. 
1982.  and  as  authorized  by  the 
provisions  of  die  Marine  Mammal 
Protection  Act  of  1972  (18  U.S.C  1361- 
1407],  and  the  Endangered  Species  Act 
of  1973  (16  U5.C  1531-1543),  tiie 
National  Marine  Fisheries  Service 
issued  a  Scientific  Research  Permit  to 
Mr.  William  Ford  Do^hin  for  the  above 
taking  subject  to  certain  conditions  set 
fordi  therein. 

Issuance  of  diis  Permit  as  reqidred  by 
the  Endangered  Species  Act  of  1973,  is 
based  on  a  finding  that  such  permit  (1) 
Was  applied  for  in  good  Eaitfa;  (2)  wiD 
not  operate  to  the  disadvantage  of  the 
endangered  species  which  are  die 
subject  of  the  permit  and  (3)  will  be 
consistent  with  die  purposes  and 
policies  set  f<M^  in  Section  2  of  the 
Endangered  Species  Act  of  1973. 

The  Permit  and  related  docxmients  are 
available  for  review  in  die  following 
offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service, 
3300  Whitehaven  Street.  N.W, 
Washington,  D.C;  and 

Regional  Director,  National  Marine 
Fisheries  Service,  Alaska  Region,  P.O. 
Box  1668,  Juneau.  Alaska  99802. 
Dated  May  5, 1982. 

Ricfaani  B.  Jtm. 

Acting  Director.  Offlce  of  Marine  Manunak 

and  Endangered  Species.  National  Marine 

Fisheries  Service. 

pit  Doc  82-12756  Fiied  5-10-62:  »M  aaj 
MUMQ  COOE  3eiO-22-M 


Marine  Mammal  Protection;  Receipt  of 
Application  for  Permit 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.SC.  1381- 
1407),  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216),  the 
Endangered  Species  Act  of  1973  (18 
U.S.C.  1531-1544),  die  National  Marine 
Fisheries  Serx-ice  regulations  governing 
endangered  fish  and  wildlife  permits  (50 
CFR  Parts  217  through  222). 

L^iplicant 

a.  Name:  LGL  Alaska  Research 
Associates,  Inc.  (P273A). 

b.  Address:  P.O.  Box  80807.  Fairbanks, 
Alaska  99706. 

2.  Type  of  Permit  Scientific  Research. 

3.  Name  and  Number  of  Animals: 
Gray  whales  [Eschrichtius  robustus).'' 

4.  Type  of  Take:  Harassment  by 
shipboard  and  onderwater  obsenrations. 
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5.  Location  of  Activity:  Chirikof  Basin 
in  Bering  Sea. 

8.  Period  of  Activity:  6  months. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20235.  by  June  10, 1982.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particiular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service, 
3300  Whitehaven  Sti^et.  N.W., 
Washington,  D.C:  and 

Regional  Director,  Alaska  Region, 
National  Marine  Fisheries  Service, 
P.O.  Box  1668,  Juneau.  Alaska  99802. 

Dated:  May  5. 1982. 
Richard  B.  Rm, 

Acting  Director,  Office  of  Marine  Mammals 
and  Endangered  Species,  National  Marine 
Fisheries  Service. 

[FR  Doc.  82-12757  PUod  S-10-82: 8:45  am] 
BILUNO  CODE  SS10-22-M 


DEPARTMENT  OF  EDUCATION 

National  Commluion  on  Exceilenc*  In 
Education;  Meeting 

AGENCY:  National  Commission  on 
Excellence  in  Education. 
action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  of  the  fourth  full  meeting  of  the 
National  Commission  on  Excellence  in 
Education.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act 
date:  May  25, 1982. 
location:  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Pentiiouse,  Room  800. 
FOR  FURTHER  INFORMATION  CONTACT 
Milton  Goldberg,  Executive  Director, 
1200 19th  Street,  NW.,  Washington.  D.C 


20208,  (202)  254-7920  or  Betty  Baten, 
Administrative  Liaison,  (202)  254-7920. 

The  National  Commission  on 
Excellence  in  Education  is  governed  by 
the  provisions  of  Part  D  of  the  General 
Education  Provisions  Act  (Pub.  L  90-247 
as  amended:  20  U.S.C.  1233  et  seq.)  and 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463;  5  U.S.C.  Appendix  I) 
which  set  forth  standards  for  the 
formation  and  use  of  advisory 
committees.  The  Commission  is 
established  to  advise  and  make 
recommendations  to  the  nation  and  to 
the  Secretary  of  Education. 

The  meeting  of  the  Commission  is 
open  to  the  public  The  agenda  will 
include: 

•  Issues  related  to  the  transition 
between  different  levels  of  schooling; 

•  Reports  of  previous  Commission 
hearings  held  to  date;  and 

•  Preliminary  discussion  by  the 
Commission  on  aspects  of  the  Final 
Report 

Records  are  kept  of  all  Commission 
proceedings,  and  are  available  for 
public  inspection  at  the  office  of  the 
National  Commission  on  Excellence  in 
Education,  1200 19th  Street,  NW.,  room 
639,  from  the  hours  of  8:00  a.m.  to  5:00 
p.m. 

Dated:  May  5, 1962. 
Fradltackar. 

Deputy  Assistant  Secretary  for  Educational 
Research  and  Improvement 

(FR  Doc.  ai-Ut3S  FIM  »-10-«Z;  8:45  am] 
BtLUNQ  COM  4000-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Research 

Energy  Researcti  Advisory  Board, 
Conservation  Panel;  Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

Name:  Conservation  Panel  of  the  Energy 
Research  Advisory  Board  (ERAB).  ERAS  is 
a  Committee  constituted  under  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463,  86 
Stat  770). 

Date  and  time:  June  18, 1982,  9  a.m.  to  5  p.m. 

Place:  Department  of  Energy,  Forrestal 
Building.  Room  4A-110, 1000  Independence 
Avenue,  SW,  Washington,  DC  20585. 

Contact:  Mary  Cant,  Energy  Research 
Advisory  Board,  Department  of  Energy, 
ForresUl  Building,  ER-6. 1000 
Independence  Avenue,  SW.  Washington, 
DC  20585,  Telephone:  202/252-8933. 

Purpose  of  the  Parent  Board 

To  advise  the  Department  of  Energy 
on  the  overall  research  and 
development  conducted  in  DOE  and  to 
provide  longrange  guidance  in  these 
areas  to  the  Department 


Tentative  Agenda 

— Discussion  of  final  draft  report  to  be 
submitted  to  ERAB  in  September. 

Public  Participation 

— ^The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Panel  either  before  or  after  the 
meeting.  Members  of  the  pubUc  who 
wish  to  make  oral  statements  pertaining 
to  agenda  items  should  contact  the 
Energy  Research  Advisory  Board  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Panel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Transcripts 

Available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building.  1000  Independence  Avenue, 
SW,  Washington,  DC,  between  8:30  a.m. 
and  4  p.m.  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  D.C,  on  May  6, 1982. 
J.  Ronald  Young, 

Director  for  Management,  Office  of  Energy 
Research. 

[FR  Doc  8^12708  FIM  VlO-82: 8)45  un] 
WLUNQ  CODE  MSO-OI-M 


Solar  Panel,  Energy  Research 
Advisory  Board;  Meeting 

Notice  is  hereby  given  of  the  following 

meeting: 

Name:  Solar  Panel  of  the  Energy  Research 
Advisory  Board  (ERAB).  ERAB  is  a 
Committee  constituted  under  the  Federal 
Advisory  Committee  Act  (Public  Law  92- 
463,  86  But  770). 

Date  and  time:  June  14, 1982, 9  a.m.  to  5  p.m. 

Place:  Department  of  Energy,  Forrestal 
Building,  Room  4A-110. 1000  Independence 
Avenue,  SW,  Washington,  D.C.  20585. 

Contact:  William  Woodard,  Energy  Research 
Advisory  Board.  Department  of  Energy, 
Forrestal  Building,  ER-6, 1000 
Independence  Avenue,  SW,  Washington, 
DC  20S8S,  Telephone:  202/252-8933. 

Purpose  of  the  Parent  Board 

To  advise  the  Department  of  Energy 
on  the  overall  research  and 
development  conducted  in  DOE  and  to 
provide  long-range  guidance  in  these 
areas  to  the  Department 

Tentative  Agenda 

— Discussion  of  the  Draft  Report 
Outline. 
—Federal  Solar  R&D  Programs. 


— Industrial  Solar  R&D  Programs. 
— Future  Meeting  Plans, 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Panel  either  before  or  after  the  five 
days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Panel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderiy 
conduct  of  business. 

Transoipts 

Available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forestal 
Building.  1000  Independence  Avenue, 
SW,  Washington.  D.C.  between  8:30  a.m. 
and  4  p.m.  Monday  through  Friday, 
except  Federal  holidays. 

Issued  af  Washington.  D.C,  on  May  6, 1982. 

|.  Ronald  Young, 

Director  for  Management,  Office  of  Energy 
Research. 

(ra  Doc.  (U-12707  FUed  5-10-82;  8:45  am] 
mUJNG  0006  M50-01-M 
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Federal  Energy  Regulatory 
Commission 

[Project  No.  6166-000] 

Banta  Cart>ona  Irrigation  District; 
Exemption  From  Licensing 

May  5. 1962. 

A  notice  of  exemption  from  licensing 
of  a  small  hydroelectric  project  known 
as  Pumping  Plant  No.  6.  Project  No.  6166, 
was  filed  on  April  5, 1982.  by  Banta 
Carbona  Irrigation  District.  The 
proposed  hydroelectric  project  would 
have  an  installed  capacity  of  108  kW 
and  would  be  located  on  Banta 
Carbona's  major  water  conveyance 
system.  San  Joaquin  County,  California. 

Pursuant  to  §5  4.109(c)  and  375.308(8s) 
of  the  Commission's  regulations,  and 
subject  to  the  terms  and  conditions  set 
forth  in  {  4.111  of  the  Commission's 
regulations,  the  Director.  Office  of 
Electric  Power  Regulation,  issues  this 
notification  that  the  above  project  is 
exempted  ft^m  licensing  as  of  May  5. 
1982. 

Robert  E.  Cackowski, 

Acting  Director.  Office  of  Electric  Power 
Regulation. 

(FR  Dot  82-12676  FUed  5-10-82: 8:45  amj 
BILUNQ  CODE  C717-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  80-765;  FCC  82-179] 

American  Telephone  and  Telegraph 
Co^  Instituting  Investigation 

Memorandum  Opinion  and  Order 

Adopted;  April  14. 1982. 

Released:  April  18, 1982. 

By  the  Commission:  Commissioner 
Fogarty  concurring  in  the  result  and 
issuing  a  separate  statement. 

1.  Aj  a  result  of  several  proceedings 
before  both  this  Commission  and  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit,'  the  American 
Telephone  and  Telegraph  Company 
( "AT&r*)  in  September  1980  proposed 
extensive  revisions  to  its  WATS  tariff.* 
These  revisions,  among  other  things 
would  have: 

(a)  Established  separate  rates  for 
In  WATS  and  OutWATS; 

(b)  Changed  the  Full  Business  Day 
and  Measured  Time  options  into  a 
tapered  structiu^  wath  lower  hoiu-ly 
rates  as  usage  increased; 

(c)  Reduced  the  number  of  WATS 
service  areas  from  6  to  5;  and 

(d)  Unbundled  access  lines  chaises 
[i.e.,  recovered  these  costs  through  a 
fixed  monthly  chai^ge  rather  than  as  part 
of  the  initial  period  change). 

See  Tr.  No.  13555.  cost  justification.  Vol. 
I  at  2-7  to  2-9. 

2.  Although  in  some  respects  the 
September  tariff  revisions  appeared  to 
improve  the  then  existing,  unlawful 
WATS  tariff,  we  nevertheless 
recognized  that  AT&T  still  had  failed  to 
adequately  address  our  often-stated 
concerns  with  the  effect  of  WATS  on 
efficient  use  of  the  public  switched 
telephone  network  ("PSN").  See  84  FCC 
2d  at  168.  Therefore,  we  decided  to 
investigate  the  revisions  and  to  suspend 

•  Among  the  more  significant  of  these  are  our 
prescription  of  unlimited  reseaie  and  sharing  of 
Wide  Area  Telecommunications  Service  ("WATS") 
and  Message  Telecommunications  Service  ('MTS'); 
our  prescription  of  new  costing  methodologies  for 
ATftTs  interstate  service  offerings:  and  a  judicial 
mandate  to  obuin  a  just  and  reasonable  WATS 
tariff.  See  Matter  of  Regulatory  Policies  Coqpeming 
Resale  and  Shared  Use  of  Common  Carrier 
Domestic  Public  Switched  Network  Services 
(Docket  No.  80-54).  77  FCC  2d  274  (1960).  83  FCC  2d 
167  (1980).  86  FCC  2d  820  (1961);  Manual  and 
procedures  for  the  Allocation  of  Costs  (Docket  No. 
79-245),  73  FCC  2d  629  (1979),  78  FCC  2d  1296  (1980). 
84  FCC  2d  384  (1981).  recon..  86  FCC  2d  667  (1981); 
AT4T  (Long  lines  Department),  66  FCC  2d  9  (1977). 
recon..  60  FCC  2d  1672  (1978),  remanded  and 
Jurisdiction  retained  sub  nam.  MQ 
Telecommunications  Corp.  v.  FCC  ("MCI  v.  FCC"), 
627  F.  2d  322  (DC  Cir.  1980). 

«  WATS  coosisU  of  Outward  WATS,  or 
OutWATS.  and  Inward  WATS  or  InWATS,  now 
called  800  Service.  We  will  refer  to  each  service 
separately  when  appropriate,  and  otherwise  use  the 
term  WATS  inclusively. 


them  for  five  months  for  the  protection 
of  users.  In  the  past,  we  had  attempted 
to  investigate  all  problem  areas  of 
previous  WATS  filings  at  the  same  time. 
However,  since  this  proved  very 
unwieldly  and  had  not  resulted  in  lawful 
WATS  rates,  we  decided  to  separate 
issues  for  this  investigation  in  a  more 
manageable  fashion  in  the  hope  that  this 
would  lead  e}q>editiou8ly  to  lawrfiil 
WATS  rates. 

3.  One  of  the  most  apparent  defects  of 
the  WATS  rate  structure  was  its  failure 
to  incorporate  peak/off-peak,  time-of- 
day  pricing.  We  decided  to  resolve  this 
issue  as  a  first  step.  After  examining  the 
problem,  we  concluded  that  AT&Ts 
failure  to  incorporate  a  time-of-day 
sensitive  rate  element  into  its  WATS 
tariff  was  unlawful*  86  FCC  2d  82a 
827-30  (1961)  (hereafter  "Time-of-day 
Order"),  appeal  docketed  sub  nam. 
Southern  Pacific  Communications 
Company  v.  FCC.  D.C.  Cir.  No.  81-1594. 
However,  we  took  note  that  AT&T  in  its 
comments  had  proposed  a  time-of-day 
rate  structure  element  which  could  be 
incorporated  into  the  September  filing. 
Id.  af  851-54.  We  recognized  that  this 
hybrid  structure  was  only  an  initial 
effort  but  it  nevertheless  provided 
incentives  for  off-peak  use  and 
represented  a  move  toward  more 
equitable  rates  for  peak  and  off-peak 
users  as  well.  Id.  at  834-35.  852.  Thus, 
we  authorized  AT&T  to  file  tariff 
revisions  incorporating  its  proposal  Id. 
at  856.  These  revisions  in  turn  were 
permitted  to  become  effective  on  Jime  1, 
1981.  We  now  set  for  investigation  the 
remaining  issues  raised  by  that  filing.* 


*  Additionally,  we  prescribed  a  time-of-day 
sensitive  rate  structure  element  for  WATS  as  a 
general  matter.  See  86  FCC  2d  at  856. 

*  We  have  subsequently  denied  both  a  petition  lor 
expedited  reconsideration  and  a  motion  for  stay  of 
that  order.  See  86  FCC  2d  883  (1981).  Additionally, 
there  are  several  pleadings  before  us  which  were 
filed  after  that  action.  Specifically,  Southern  Pacific 
Communications  Company  ("SPCC")  has  filed  an 
Emergency  Motion  for  Temporary  Stay  and  the 
Common  Carrier  Conference — Irregular  Route,  a 
user  group  affiliated  with  the  American  Trucking 
Associatioa  Inc..  has  petitioned  for  stay.  We  deny 
both  on  the  same  grounds  discussed  at  length  in  our 
previous  order.  Specifically,  the  possibility  of 
irreparable  injury  has  not  been  shown,  and  we  an 
not  convinced  in  any  case  that  there  is  a  sobstantial 
likelihood  that  our  orders  will  be  overturned  on 
judicial  review.  See  id. 

The  Common  Carrier  Conference-Irregular  Route 
has  also  petitioned  to  suspend  and  investigate  the 
tariff  filing  AT»T  made  pursuant  to  our  Time-of-day 
Order.  Additionally.  Comdata  Network.  Inc. 
("Comdata")  urges  suspension.  We  deny  both 
petitions.  As  explained  in  our  Time-of-day  Order, 
the  |une  1. 1981  revisions  are  a  distinct 
improvement  over  the  unlawful  WATS  rates  then  in 
effect.  Moreover,  we  are  continuing  to  investigate 
other  criticisms  of  tlie  WATS  offering  in  this 
proceeding. 

Finally,  we  note  that  ATltT  has  submitted  a 
conditional  request  to  defer  the  effective  date  of 
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4.  Since  many  issues  concerning  the 
WATS  tarilThave  already  been 
addressed  by  the  parties  to  this 
proceeding,  we  draw  on  an  extensive 
record  in  moving  to  the  next  stage  of  our 
investigation.  This  record  includes  the 
petitions  to  suspend  or  reject  the 
original  September  filing;  AT&Ts  reply; 
the  comments  and  reply  comments  from 
the  first  stage  of  our  investigation;  and 
the  pleadings  submitted  after  AT&T     - 
refiled  its  WATS  tariff  revisions  with  a 
time-of-day  sensitive  rate  structure. 
Based  on  our  analysis  to  date,  we 
believe  that  the  following  issues  raised 
by  the  September  WATS  filing  now 
warrant  immediate  attention. 

I.  Issues  To  Be  Investigated 

A.  The  Current  Rate  Structure 

5.  [\)ATErTs  Cost  Justification.  In 
1978.  following  an  inquiry,  we 
determined  that  WATS  and  MTS  are 
"like"  communication  service  under 
Section  202(a)  of  the  Act  47  U.S.C. 

§  202(a).  »  As  a  result,  AT&T  was 
required  to  either  justify  rate 
differentials  between  MTS  and  WATS, 
or  eliminate  such  discrimination.  See  70 
FCC  2d  at  612-15. 

6.  By  way  of  justification  for  the  rate 
differentials  it  retained.  AT&T  has 
submitted  a  cost  comparison  study  of 
MTS  and  WATS  ("Volume  J-IO") 
conducted  in  three  phases.*  There. 
traffic  load  patterns  on  the  domestic 
PSN.  including  time-of-day  message 
distribution,  minutes  of  use. 
conversation  holding  time  and  length  of 
haul,  are  analyzed.  The  information  is 
then  used  to  develop  the  costs  of 
handling  both  MTS  and  WATS  traffic 
loads.  Specifically.  OutWATS  is 
compared  to  the  MTS  Business  Direct 
Distance  Dial  ("DDD")  categwy.  while 
InWATS  is  compared  to  the  MTS 
Operator  Station  Business  Collect 
category.  These  MTS  categories 


reiale  aod  shanng  of  MTS  and  WATS  aboold  ttxe 
proposed  WATS  tariff  he  ftayed.  In  view  of  onr 
denial  of  these  pleadings,  ATiTs  reqiiest  is  now 
moot. 

•  ATiT.  96  FCC  2d  224  (1977).  B7  FCC  2d  2« 
(1977),  70  FCC  2d  593  (1978),  recon.  denied,  79  FCC 
2d  10  (1980),  appeal  docketed  sub  nam.  Ad  Hoc 
Telecommunications  Users  Committee  v.  FCC.  D.C 
Cir.  No.  80-1785  ("Like  Service").  Section  202(a)  in 
pertinent  part  makes  it  unlawful  for  any  common 
carrier  to  onttntl;  or  unreasonably  discriminate  in 
connection  with  like  communication  senrices.  A 
more  complet*  discossion  of  the  like  Service 
proceeding  may  be  found  at  84  FCC  2d  at  162-03, 
197-209. 

*This  material  was  provided  as  pert  of  the 
eooooraic  cost  soyport  material  filed  with  its 
Septenber  IMO  WATS  tariff  revisions.  The  study  of 
cost  differenoes  between  services  was  done  for 
ATliT  by  the  Management  Analysis  Center.  Inc.  and 
Professor  Cordon  ShiUingUw,  and  ooostitnte* 
Section  2  of  Vol.  8-ia 


purportedly  bare  been  selected  on  the 
basis  of  their  resemblance  to  the 
respective  WATS  offerings  based  on 
relative  usage  by  lime  of  day,  relative 
length  of  haul,  and  average  coaversation 
holding  time  by  time  of  day.  See  Vol.  3- 
10  at  2-9,  2-11  to  2-29. 

7.  According  to  AT&T,  while  there  is 
little  difference  in  investment  costs 
between  WATS  and  the  chosen  MTS 
category,  per  minute  WATS  expenses 
are  significandy  lower  than  the 
corresponding  MTS  figures.  Id.  at  1-2. 
Thus,  the  third  phase  of  AT&T's  study 
attempts  to  quantify  the  underlying 
expense  differences  between  WATS 
and  the  selected  MTS  category  of 
service.  This  phase  consists  of  an 
analysis  of  tl«  expenses  of  the  services 
which  was  conducted  by  AT&T  Long 
Lines  «vith  the  assistance  of  selected 
Bell  Operating  Companies.  Id.  at  3-2. 
AT&T  asserts  that  this  survey  confirms 
that  traffic  and  administrative  costs  are 
lower  for  WATS.  Id  at  1-2. 

8.  In  the  suspension  order,  we  found 
the  submission  inadequate  to  meet  the 
carrier's  burden  under  the  like  service 
test  stating  that  AT&T  had  failed  to 
provide  sufficient  information  to  permit 
us  to  determine  whether  the  per-minute 
cost  differences  it  attempts  to 
demonstrate  between  MTS  amd  WATS 
are  accurately  reflected  in  the  rate 
differences  between  MTS  and  WATS. 
See  84  FCC  2d  at  198.'  We  noted  that  the 
task  of  making  rate  comparisons 
between  the  two  servjces  was 
complicated  by,  among  other  things,  the 
following  pronounced  dissimilarities  in 
the  tariff  «tnictiire«: 

(1)  WATS  ratemaking  uses  the 
concept  of  service  areas  or  bands;  the 
"like"  or  comparable  MTS  rate 
classification  uses  rates  based  on 
distance  nsage. 

(2)  The  sizes  of  the  bands  used  in 
WATS  rate  making  are  determined  by 
measures  of  telephone  density  and 
geographical  area,  while  interstate  MTS 
ratemaking  relies  simply  on  point-to- 
point  measurement. 

(3)  The  WATS  tariff  utilizes  volume 
discounts;  MTS  does  not. 

(4)  Access  line  charges  are  bundled  in 
the  per-minute  diaiges  for  MTS.  but  are 
unbundled  for  WATS, 

(5)  MTS  utilizes  a  ratemaking  scheme 
whereby  each  discrete  conversation  or 


'  A  number  of  petitkimrB  cdtidae  ATar  s 
September  proposal  on  this  score  as  well.  See.  e.g., 
petiti<jns  of  MQ  Telecornmnnications  Corp. 
(••MCI").  Satellite  Business  Systems  fSBS")  SKX, 
United  StatM  1>«naiisaian  Systeaa,  Inc.  ('USTS'), 
and  WMtan iMoa  Tuhmmih Company  ("V^")- 
See  oho  dw  iii— iiwila  taboMted  daring  die  first 
phMO  of  M*  InsastlBoMoB  by  SBS.  SPOC  MO.  and 
the  reply  comments  of  SPCC 


message  is  individoalty  priced,  whereas 
WATS  does  not 

(6)  WATS  is  billed  in  one-tenth  of  an 
hour  increments  whereas  MTS  is 
charged  cm  a  per-minute  basts. 

9.  As  a  result  of  these  differences  in 
rate  structures  between  WATS  and 
MTS,  there  are  no  two  readily 
comparable  categories  for  cost  and  rate 
piuposes,  a  problem  we  discussed  in  the 
suspension  order.  84  FCC  2d  at  200-03. 
This  problem  is  best  illustrated  by  the 
choice  of  MTS  Operator  Station 
Business  Collect  for  comparison  with 
hiWATS.  AT&Ts  study  shows  that 
there  are  large  cost  savings  for  InWATS 
over  MTS  Operator  Collect  However. 
Operator  Collect  MTS  is  certainly  more 
expensive  to  provide  in  large  part 
because  it  is  a  labor  intensive  service 
whereas  InWATS  is,  in  effect  an 
automatic  reverse  billing  feature. 
Alternatively,  AT&T  might  have  based 
its  comparison  on  an  MTS  category, 
such  as  direct  dial  Day  Rate  MTS  or 
Remote  Call  Forwarding  ("RCF"),  which 
has  service  features  similar  to 
InWATS. '  In  any  event  the  difficulty  of 
the  comparisons  necessary  to  obtain 
some  idea  of  the  rate  differences 
involved  should  not  obscure  the  basic 
fact  that  InWATS  is  simply  a  PSN 
service  like  MTS,  with  additional 
blocking  and  billing  options  which  make 
it  attractive  to  certain  large  volume  PSN 
users.  See  Like  Service.  70  FCC  2d  593 
(1978). 

10.  In  spite  of  the  difficulty  of 
comparing  the  two  services,  we  were 
able  to  obtain  some  idea  of  the 
magnitude  of  the  rate  discoimts 
involved.  Thus,  our  calculations,  based 
on  Volume  3-10  and  certain 
assumptions  necessary  to  permit 
comparsion  of  the  two  dissimilar  rate 
structures,  showed  that  even  the 
revamped  WATS  tariff  structure  gave 
OutWATS  users  substantial  discounts 
over  MTS  users.  See  84  FCC  2d  at  199. 
Now,  in  the  face  of  AT&Ts  new  time-of- 
day  sensitive  WATS  rate  structure,  we 
have  repeated  the  process  for  OutWATS 
and,  although  the  figures  are 
approximate,  the  following  chart 


•Remote  Call  Forwarding  (*"RCF")  permits  a  call 
placed  to  a  given  number  in  one  exchange  to  t>e 
automaticaUy  forwarded  to  a  cnstoaer-designated 
station  in  another  exchange.  See  84  FCC  2d  at  201- 
02.  In  our  view.  RCF  is  a  better  basis  for  comparing 
InWATS  and  MTS  because  it,  unlike  Operator 
Assisted  Collect  MTS,  enables  a  customer  to 
construct  an  InWATS-equivalent  network  (albeit 
with  less  geoptiphic  ooverafe)  priced  on  the  bnis 
of  MTS.  Id.  at  201.  Further,  as  discussed  above,  tha 
per  minute  expense  for  RCF  is  more  comparable  to 
InWATS  than  Operator  Assisted  Collect  MTS 
because  both  use  automatic  I 
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demonstrates  that  substantial  discounts 
remain:* 

OUTWATS  DiSCOUMT  FnoM  MTS  AS  A 

Percekt  OF  MTS  Rates  » 


INWATS  DiSCOOHT  FnOM  MTS  AS  A  PERCENT 

OF  Business  Day  MTS  Rates  » 
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and  l« MTSiaIn T|liW FOC  Ndl  283 at  10K 
26.  In  coiiMrtlM  MIS  mm  to  an  howly 
ntud  on  ATST  dkto  fMOi  thcmt  tM  Am  ■ 
«on  linw  tor  ■  burinno  eolKt  crt  k  LZ7 1 
3-10  m  p.  4-1&  Eadi  how.  tmukn.  i 
<  11  CHI.  or  11  InM  tMMninuto 
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■Tha  awrca  of  •«  lona  uaad  fei  ew  r^i^liiin  lor 
WATS  ratoa  la  Tarm  F  C.C  Na  258  «  9Si  ravtoad  pmw 
14.1.  enaei«<a  Ana  28. 1981  and  tarMTS  Ma  T«ai  f!c!c 
No  263  «19Bi  rjrtaad  page  26.  anac«M  Juna  28.  1981. 
ATAT  ei^vBad  InHmituii  In  Vol  3-10  «»wlm  9m  tm 
aMeraga  I4TS  Buakiaaa  OOO  oa  la  44  mkt^  and  He 
average  oonveraalion  hokftig  lime  tor  toW  MTS  la  74 
mnjM^  Sk  irtnutoa  la  tw  avaraga  of  •«ae  too  nuitet. 
TTus.  in  Gompuing  MTS  hoialy  Mai^  ■•  Ima  aaaimed  10 
sn-mrarta  oeh  par  hour  hanoa.  aacti  how  of  use  containe 
10  mw  aiMAea  and  SO  addMonal  aanulaa. 

Despite  these  actual  rate  differentials, 
the  data  siqiplied  by  AT&T  in  Volume  3- 
10  reflects  actual  cost  differentials 
between  MTS  and  OutWATS  of  only 
about  11  percent*" 

11.  A  comparison  between  In  WATS 
and  MTS  reveals  a  similarly  wide 
margin  between  differentials  in  actual 
rates  and  expenses  as  set  forth  in 
Volume  3-ia  As  shown  in  tiie  following 
chart.  InWATS  rates  are  on  the  order  of 
50  to  60  percent  lower  than  Business 
DDD.  whereas  we  clculate  that  AT&Ts 
cost  figures  in  Volume  3-10  show  a 
differential  of  approximately  only  30 
percent:  •  • 


•  AT»T  recently  ettaWished  rate  diaoges  for 
MTS.  See  Ti-anmnittal  No.  13904  ("EquaHiaticm 
Filing"),  effective  April  2, 1982.  Our  rate  comparlaon 
between  OntWATS  and  tfaeae  new  MTS  ratet 
demonatratea  that  the  dlacounta  aet  forth  In  the 
following  charti  have  not  changed  significantly  a*  ■ 
reault  of  tha  EqnaUzatiaa  nUng. 

""  Thia  calculation  U  baawi  on  Tt.  No.  13856.  coat 
JuatiflcaUon  matarial.  Vol.  S-ia  Tha  16  percent 
figure  we  calculated  in  the  raapanakn  onler  (84 
FCC  2d  at  109)  haa  been  adulated  to  include  not 
only  expenae  differendala  but  alao  a  return  factor. 

"  Tha  30  percent  diaooont  figure,  alao  derived 
from  Votuow  3-ia  haa  bean  adfuated  from  the  50 
percent  figure  calculated  In  tha  auspension  order  (S4 
FCC  2d  at  no)  in  order  to  take  Into  account  a  return 
factor. 


12.  These  discrepancies  between  the 
relative  costs  of  providing  WATS  and 
MTS  as  contrasted  with  their  actual  rate 
differences  are  a  major  shortcoming  of 
AT&T's  cost  comparison  study.  It  has 
failed  in  this  regard  to  take  the 
important  last  step  of  showing  a  nexus 
between  cost  savings  and  the  large  rate 
discounts  available  to  WATS  users,  as 
opposed  to  similarly  situated  MTS  users. 
As  a  result.  AT&T  does  not  answer  the 
very  question  w^ch  most  concerns  us, 
that  is  what  are  the  real  cost  differences 
between  WATS  and  MTS?  Further,  we 
are  left  without  a  basis  for  determining 
whether  alleged  expense  differences 
are.  in  fact  the  reason  for  the 
differential  between  WATS  and  MTS 
rates.  It  seems  clear  to  us  that  AT&T 
must  provide  solid  justification  for  rate 
differences  which  so  substantially 
exceed  corresponding  differentials  in 
costs.  In  sum.  AT&T  still  has  not  faced 
squarely  our  basic  concern  in  the  Like 
Service  decision,  which  is  "to  ensure 
fair  and  equitable  rate  treatment  of  all 
users  of  the  public  switched  network 
such  that  one  user  class  is  not  unduly 
discriminated  against . ."  70  FCC  2d  at 
613. 

13.  (U)  The  PSN  Tariff  Structurea.  The 
record  before  us  raises  other  questions 
of  lawfulness  concerning  AT&Ts  PSN 
tariff  structures.  As  explained  (para.  8. 
supra,)  AT&T  offers  functionally  similar 
PSN  services  under  rate  structures 
which  differ  substantially.  There  are 
several  reasons  why  thase  rate  structure 
differences  concern  us.  For  one.  the 
structures  as  currently  constituted 
effectively  impede  meaningful 
comparisons  betvreen  MTS  and  WATS 
by  this  CtHnmission.  customers,  and 
even  competitors.  Moreover,  these  rate 
structure  differences  have  never  been 
shown  to  stem  from  technological 
imperatives,  and  as  such  seem 
unnecessary.  Perhaps  die  most 
compelling  reason  for  our  concern, 
however,  is  that  rate  structure  symmetry 
between  these  like  PSN  services  may  be 
a  necessary  prerequisite  for  assuring 


that  actual  rates  being  diarged  are  just 
and  reasonable.  As  we  emphasized  in 
discussing  ATiTs  September 
submission: 

These  and  otiier  ratemaking  differances 
(between  MTS  and  WATS)  make  it 
exceedingly  difficult  or  impossible  to 
compare  the  costs  and  char^ges  for  equivalent 
imits  of  service  imder  MTS  and  WATS  *  *  • 
If  AT&T  does  not  meet  its  fustification 
burden  in  the  investigatioa  we  plan  to 
condnct.  h  may  become  necessary  to  order 
changes  to  the  WATS  rate  stnicture  whidi 
may  for  the  first  time  •  *  •  achieve  the  service 
comparability  necessary  for  us  to  pteacribe 
WATS  rates.  »4  FCC  2d  at  l»-a9L 

14.  Equally  significant  it  is 
uncontested  that  WATS  and  MTS  calls 
use  the  network  in  the  same  way  once 
they  enter  the  PSN.  See  70  FCC  2d  at 
596.  It  follows  that  they  are  also 
indistinguishable  In  terms  of  cost 
causation  to  the  PSN.»«  Further,  service 
usage  patterns  are  strikingly  similar. 
AT&T  itself  states  that  "all  service 
categories  and  subcategories  of  service 
that  were  examined  *  *  *  tend  to  exhibit 
relatively  similar  lengfh-of-haul 
patterns."  VoL  3-10  at  2-13.  »• 

15.  Such  heterogeneous  tariff 
structures  for  functionally  equivalent 
services  make  the  detection  of  price 
discrimination  extremely  difficult  Price 
discrimination  arises  when  firms  diarge 
different  prices  for  goods  or  services 
which  cost  the  same  per  unit  to  produce. 
One  fn^reqrdsite  for  such  discrimination 
is  the  ability  of  the  price  discriminator 
to  segment  markets  by  customer  price 
elasticities  of  demand  The  general 
effect  of  such  discrimination  is  a 
redistribution  of  income  from  the 
customers  discriminated  against  to  tfie 
price  discriminator  or  favored 
customers.  See  63  FGC  2d  at  174. 

16.  The  notion  that  rate  structure 
elements  fa  the  WATS  tariff  may  be  a 
means  to  adiieve  price  discrimination  is 
not  a  new  one.  Indeed,  we  have 
evidence  tJiat  WATS  provisions  fa  the 
past  may  have  prevented  economic 
activity,  sudi  as  arbitrage,  the  effect  of 
which  is  to  reduce  price  discrimination 
between  users  of  the  tike  services,  MTS 
and  WATS."  For  example,  fa  the  Resale 

■*  We  aaaume  here  that  the  caOa  are  made  to  die 
same  point  at  the  aama  time  of  day. 

"  The  similarity  ahown  by  ATftT  la  the  average 
diatanca  of  MTS  and  WATS  calla  is  «tr<H«g.  and 

underscoraa  the  quettian  of  Why  WATS  ia  pcicad  by 
area  wfaib  MTS  is  priced  on  a  point-to-point  h««it 
Indeed,  given  the  doae  cofreapoodanca.  we  an 
reluctant  to  rale  out  the  poaaibUity  that  aervica  area 
pricing  may  ba  aa  unreasooabie  diaoiminatlan.  See 
VoL  3-10  a(  S-IJ.  2-ia  2-19. 2-Zi.  2-^7. 
Accordingly,  partiea  may  wiah  to  nnmm— t  gg  Hij. 
queatioa  as  weU. 

'*  Arbitrage  ia  the  purdiase  of  a  product  in  one 
market  and  the  resale  of  it  in  another  maiket  at  a 
higher  price,  thereby  obtaining  a  guaranteed  profit 
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and  Shared  Use  proceeding,  we  found 
that  restrictions  on  resale  and  sharing  of 
MTS  and  WATS  artificially  segmented 
the  PSN  market  by  preventing  arbitrage. 
See  83  FCC  2d  at  174-76.  When  we 
ordered  the  restrictions  removed,  AT&T 
admitted  that  unless  it  was  allowed  to 
drastically  revise  its  WATS  tariff,  it 
would  lose  S0.7  to  $1.3  billion  per  year. 
See  AT&T  comments  in  Docket  No.  80- 
54  at  26  and  Appendix  E  The 
possibility,  therefore,  that  the  disparities 
identified  earlier  [supra.,  paras.  10-11) 
between  rates  and  expenses  may  reflect 
unjust  discrimination  is  one  that 
warrants  serious  consideration. 

17.  There  is  a  definite  link  between 
complex,  difficult  to  compare  PSN  tariff 
structures  and  this  Commission's 
continuing  difficulties  in  assuring  cost- 
based,  non-discriminatory  rates  for  PSN 
services.  To  the  extent  AT&T  tariffs 
functionally  similar  PSN  services  in 
structurally  different  ways,  it  not  only 
permits  possible  price  discrimination, 
but  greatly  impedes  effective  regulatory 
oversight "  In  the  face  of  statutory 
deadlines  and  limited  resources,  we  are 
frequently  unable  to  analyze  each  filing 
in  terms  of  possible  interservice 
discrimination  or  broad  market 
implications.  Instead,  the  filing  as  a 
practical  matter  is  frequently  analyzed 
as  an  isolated,  separable  whole.  As  a 
result  we  may  not  detect  even  over  time 
basic  market  manipulations  or  possible 
underlying  discriminatioDS  which  may 
be  present 

18.  The  situation  here,  then,  may  be 
simply  summarized.  WATS  and  MTS 
have  been  found  to  be  like  service.  They 
have  similar  costs  within  the  PSN,  and 
exhibit  virtually  identical  calling 
patterns  in  terms  of  distance.  However, 
the  tariff  structures  as  designed  by 
AT&T  are  different  in  many  important 
respects.  Such  completely  different 
structiires  have  created  market 
segmentation,  which  is  one  prerequisite 
for  price  discrimination.  That  massive 
price  discrimination  among  PSN 
services  previously  existed  is  evidenced 
by  the  WATS  tariff  revisions  AT&T 
made  as  a  result  of  the  introduction  of 
arbitrage  activity  pursuant  to  our  Resale 


See  83  FCC  2d  at  175.  In  the  present  context, 
arbitrage  would  limit  ATliTi  ability  to  charge 
different  prices  for  the  same  product,  /.«.  PSN 
service.  See  id. 

'•  Greatly  varying  tariff  structures  for  similar 
services  are  not  desirable  generally,  as  they  impose 
costs  on  regulators,  consumers,  and  competitors 
alike,  without  any  obvious  efficiency  gains.  It  is 
arguable  that,  to  the  extent  such  structures  permit 
price  discrimination,  they  may  be  desirable  if  such 
price  discrimination  permits  the  achievement  of 
economies  of  scale  which  then  benefit  all 
consumers.  However,  we  have  no  evidence  that  thto 
Utter  phenomenon  Is  occurring  in  the  case  of  PSN 
tarvices.  See  generally  83  FCC  2d  at  174  n.17. 


and  Sharing  decision.  The  probability 
that  price  discrimination  still  exists  is 
evidenced  by  the  wide  difference 
between  the  discounts  still  obtainable 
by  large  volume  WATS  users  vis-a-vis 
similarly  situated  MTS  users,  despite  the 
relatively  minor  cost  differences 
suggested  by  the  showing  in  Volume  3- 
10.  This  situation  persists 
notwithstanding  our  many  years  of 
investigating,  questioning,  and  rejecting 
WATS  tariffs  in  an  effort  to  obtain  a 
lawful  WATS  tariff.  >•  Thus,  it  is 
probable  that  unreasonable 
discrimination  may  still  be  present  in 
these  offerings,  and  that  the  current 
tariff  structures  contribute  to  the 
continuation  of  such  discrimination. 

19.  (iii)  Focus  of  the  Investigation.  As 
a  result  of  the  differences  in  rates 
between  MTS  and  WATS  and  the 
failure  of  the  data  supplies  by  ATftT  to 
justify  this  discrimination,  we  conclude 
that  the  time  has  come  to  resolve 
whether  it  is  reasonable  for  AT&T  to 
maintain  two  separate  PSN  rate 
structures  which  result  in  MTS 
customers  paying  far  more  than  those 
who  can  avail  themselves  of  the 
discounted  offering,  WATS.  Mindful  of 
the  need  for  a  definitive  answer,  we 
shall  now  pursue  two  parallel  courses  of 
action.  First  AT&T  may  attempt  for  a 
final  time  to  justify  the  rate 
discrimination  and  disparate  tariff 
structure  practices  between  the  two 
services.  Second,  in  order  to  be 
prepared  to  resolve  these  issues  in  the 
event  AT&T  does  not  meet  its  burden  to 
demonstrate  that  the  discrimination  in 
its  current  WATS  tariff  is  reasonable, 
we  will  invite  comment  on  whether 
some  form  of  unified  PSN  tariff 
encompassing  both  MTS  and  WATS 
would  overcome  such  discrimination.  In 
this  regard,  we  will  invite  AT&T  as  well 
as  other  parties  to  submit  proposals  for 
a  unified  PSN  rate  structure. 

20.  Consistent  with  this  view,  we  first 
will  investigate  whether  the  differences 
between  the  WATS  and  MTS  tariffs  and 
rate  structures  are  justified.  Specifically, 
we  seek  comment  on  whether,  under 
Section  202(a].  47  U.S.C.  8  202(a),  the 
discrimination  between  WATS  and 
MTS  is  lawful.  This  will  require  AT&T 
to  submit  data  which  neutralizes 
structural  differences  between  MTS  and 
WATS  so  that  we  may  determine 
whether  any  remaining  cost  differences 
justify  the  rate  differentials."  To  this 


end.  special  concern  should  be  given  to 
ascertaining,  in  light  of  our  discussion 
above  the  para.  9,  a  proper  basis  for 
comparing  costs  of  In  WATS  and  MTS. 
We  also  seek  comment  on  whether, 
under  Section  202(a).  the  volume 
dlscoimt  incorporated  into  the  WATS 
tariff  gives  these  customers  an  unlawful 
preference  over  MTS  customers  for 
whom  such  a  discount  is  not  made 
available.  In  this  regard,  AT&T  should 
demonstrate  [by  its  data  submission 
that  the  volume  discount  structure 
characteristic  of  WATS  which  is  denied 
MTS  users  has  a  basis  in  costs  or  other 
justification. 

21.  We  wiU  also  investigate  whether 
the  current  WATS  tariff  is  imjust  and 
unreasonable,  and  hence  unlawful, 
under  Section  201(b)  of  the  Act  >■  Here 
we  will  focus  on  the  question  of  whether 
WATS,  which  we  have  found  to  be 
discoimted  MTS  with  auxiliary 
switching,  accounting,  and  billing 
functions,  can  justly  and  reasonably  be 
offered  under  a  tar^  differing  so 
completely  from  MTS.  AT&Ts  use  of 
completely  different  rate  structure 
elements  does  not  automatically  make 
WATS  a  separate  service  from  MTS.  As 
discussed  above,  the  offering  of  PSN 
service  pursuant  to  nonuniform  rate 
structures  provides  a  foundation  for 
possible  segmentation  of  the  PSN 
market  into  submarkets  for  customer 
price  elasticities  of  demand.  See  para. 
15,  supra.  Moreover,  the  two  rate 
structures  give  rise  to  unnecessary 
complexify  in  AT&T's  offering  of  PSN 
service,  thereby  hampering  customer 
efforts  to  assess  which  options  would 
best  meet  their  service  requirements.** 
We  will  therefore  expressly  require 
AT&T  to  justify  under  Section  201(b)  its 
classification  of  the  PSN  into  two 
separate  services.  MTS  and  WATS, 
rather  than  a  single  service  offering 
having  various  optional  features. 

22.  In  the  event  AT&T  does  not  satisfy 
our  Section  201  and  202  concerns,  we 
next  will  consider  whether  resolution  of 


"For  a  discussion  of  the  twenty  year  history  of 
our  efforU  to  regulate  WATS,  see  83  FCC  2d  at  176- 
77:  84  FCC  2d  at  159-64. 

"  As  a  related  matter,  we  note  that  AT&T  hat 
recently  proposed  In  its  Equalization  filing  to 
increase  the  discount  available  to  evening  MTS 
nsers  from  38  percent  to  40  percent  It  will  be 
recalled  that  in  designing  ita  WATS  time-of-day  rata 


structure,  ATST  based  its  off-peak  discoimta  on 
those  applicable  to  MTS.  We  therefore  expect 
AT&T  to  address  in  its  comments  here  whether,  in 
light  of  the  Equalization  filing,  it  intends  to  increase 
the  WATS  evening  discount,  and  If  not.  to  provide 
justification  for  this  omission. 

"47  U.S.C  201(b).  This  section  declares  unlawful 
any  unjuat  and  unreasonable  charge,  practice  or 
classification. 

"For  example,  it  Is  difficult  even  to  compare  the 
rate  for  a  basic  MTS  telephone  call  with  the 
equivalent  rate  for  a  WATS  call.  The  MTS  rate 
would  be  for  a  given  point-to-point  call  regardless  of 
the  caller's  previous  PSN  use.  whereas  the  WATS 
schedule  would  yield  multiple  rates  for  the  same 
call  depending  on  service  area  and  volume  of 
previous  calling.  Thus,  not  only  are  similarly 
situated  PSN  usen  treated  differently  under  the  two 
tariffs,  but  a  comparison  of  costs  given  the  differing 
tariff  structures  must  necessarily  be  imprecis*. 


these  issues  will  require  creation  of  a 
unified  PSN  tariif.  Generally,  such  a 
tariff  would  result  in  similar  services 
involving  PSN  use  being  offered  as  part 
of  a  simple,  unified  tariff.  There  could  be 
separate  service  options  for  cases  in 
which  the  major  component  is  PSN  use, 
but  for  which  additional  features  {e.g^ 
operator  assistance  and  automatic 
collect  calling)  are  desired."  Volume 
discounts,  if  justified  by  cost  data,  might 
be  based  on  total  mpnUily  messages, 
while  distance  discounts  could  be  based 
on  airline  mileage.  For  example,  all 
interstate  calls  made  within  a  given 
mileage  radius  over  a  specified  volume 
level  might  be  discounted.  Similarly, 
customers  who  desire  more  expensive 
options,  such  as  itemized  billing,  would 
bear  the  cost  associated  with  their 
choice. 

23.  Although  we  do  not  prejudge  the 
merits  of  this  approach,  it  appears  that  a 
unified  tariff  could  overcome  many  of 
the  problems  with  the  WATS  tariff  we 
have  repeatedly  identified  in  the  past 
For  example,  by  pricing  the  major 
component  of  WATS  and  MTS,  i.e.  PSN 
use,  in  the  same  way  for  similarly 
sihiated  users,  a  unified  PSN  tariff 
would  reduce  the  opportunity  for  market 
segmentation  and  thus  price 
discrimination.  Users  of  like  PSN  service 
would  be  treated  more  equitably;  if 
usage  patterns  justify  a  cost-based 
volume  or  distance  discount  it  would  b« 
available  to  all.  As  such,  we  seek  to 
fulfill  our  duty  under  Section  202(a)  to 
prevent  unjust  discrimination  against 
users  of  like  service,  as  well  as 
unreasonable  preference  to  a  particular 
class  of  similarly  situated  customers. 

24.  Equally  important  a  unified  tariff 
structure  would  permit  customers, 
competitors,  and  the  Commission  to 
compare  PSN  service  options. 
Monitoring  the  costs  of  a  unified  tariff 
would  be  easier  than  the  rough 
comparisons  between  MTS  and  WATS 
rates  now  possible.  Customers  could 
more  readily  determine  the  costs  and 
options  which  would  maximize  their 
utility,  and  competitors  would  be  better 
able  to  determine  where  entry  might  be 
profitable. 

25.  A  further  potential  benefit  is  Aat 
rates  under  such  a  structure  would  be 
more  cost-based,  since  the  relationship 
between  options  and  their  associated 
costs  would  be  more  apparent  This  is 
one  of  our  long-standing  pohcy 
objectives.  See  A  T&T  (Docket  No. 
19989).  59  FCC  2d  671, 178  (1976)  and 

"Indeed,  many  of  tbe  •xpaoM  difference*  ttoted" 
by  AT4T  in  Vol.  3-10  oould  easily  be  offered  as 
option*  (a^.  CTodit  card  caUing  and  billing  expen»e», 
public  coin  earvice  expanses,  hotel/motel  billing 
expense*,  bili  Keraisaboa.  different  payment 
methods)  Sw  Vol.  3-10  at  3-2  to  3-8. 
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cases  cited  there:  83  FCC  2d  at  167;  84 
FCC  2d  835.  In  other  words,  the  costo  a 
PSN  user  imposes  on  the  system  by  its 
choice  of  options  would  be  directly 
reflected  in  the  rates  for  that  option. 
Subsidies  between  users  could  thus  be 
more  easily  detected,  quantified  and 
evaluated,  ff  individual  uses  of  the  PSN 
are  priced  according  to  the  costs  they 
cause,  more  efBcient  allocation  of 
telecommonications  resources  can  also 
be  expected.  See  86  FCC  2d  at  636-da" 
Thus,  under  a  unified  tariff,  we  would 
expect  to  achieve  not  only  more 
equitable,  cost-based  rates,  but  a  more 
efficient  allocation  of 
telecommunications  resources  as  welL 

26.  Finally,  many  of  the  cost 
phenomena  which  are  particolariy 
difficult  to  analyze,  sndi  as  non-traffic 
sensitive  ("NTS")  and  traffic  sensitive 
(TS")  cost  allocations  or  costs 
associated  with  appropriate  peak  load 
pricing,  are  intractable  precisely 
because  they  should  properly  be 
considered  on  a  PSN-wide  basis.  For 
example,  since  all  PSN  services  (not  just 
WATS)  coatribute  to  PSN  peaks,  it  U 
much  more  useful  to  consider  the  effect 
of  WATS  usage  on  peak  cost  causation 
when  the  analysis  is  based  on  a  PSN- 
v«de  approach.  A  unified  tariff  would 
make  the  essential  nature  of  InWATS, 
OutWATS  and  MTS  as  PSN  services 
mora  ajqiarent  and  allow  better 
regulatory  oversight  of  such  phenomena 
as  peak  costs  and  NTS  and  TS  cost 
allocation.  This  is  highly  desirable  since 
one  of  the  most  serious  impediments  to 
effective  Commissictn  regulation  of 
WATS  has  been  the  division  and 
assignment  of  common  PSN  costs  to  a 
number  of  unnecessarily  differentiated 
PSN  services.  Thus,  we  have  too  often 
been  called  upon  to  evaluate  such 
phenomena  in  the  context  of  a 
restrictive  tariff  filing  for  a  particular 
PSN  service.  A  unitary  PSN  tariff 
structure  would  help  alleviate  this 
situation. 

27,  At  the  same  time,  implementation 
of  a  unified  tariff  would  not  seem  to 
involve  any  undue  expense  to  AT*T  or 
result  in  less  efficient  or  more  expensive 
service  to  the  telecommunications 
consumer.  Indeed,  the  unbundling 
involved  in  implementing  such  a 
structure  can  be  expected  to  increase 
consumer  choice.  By  providing  that 
some  elements  of  present  bundled  PSN 
service  be  made  optional,  it  is  likely  that 

"  For  example,  optional  itemized  billing  would 
provide  users  with  a  choice  between  itemised  bills 
with  detailed  usage  infcniBation  or  a  less  expensive 
non-itemixad  bUL  Tlnaa  who  desired  the  sdditional 
service  could  pay  tha  cfaarsas  for  it.  Indeed  moat 
WATS  cuMoman  can  obtain  itemized  bills  for  a 
small  additlooal  cbais*  at  the  present  time.  Sm  7Q 
FCC  2d  at  610-11. 


lower  costs  to  consumers  would  ensue. 
Thtis,  alttiought  we  recognize  that  any 
tariff  structure  change  involves  some 
short  nm  transitional  costs  as 
consumera,  competitors,  and  ATftT  itself 
adjust  it  appears  to  us  that  the  potential 
benefits  of  sudi  a  tariff  stmctnre  far 
outweigh  these  minimal  costs." 
2&  In  sum.  a  unified  PSN  tariff 
structure  could  reasonably  be 
anticipated  to  further  the  public  interest 
in  several  ways.  It  would  reduce  the 
opportimity  for  market  segmentation 
and  thus  price  discrimination,  as  well  as 
aid  the  effectiveness  of  our  regulation  of 
PSN  services  by  providing  a  simpler 
structure  tmder  which  costs  associated 
with  the  service  can  be  more  easily 
determined.  It  would  facilitate 
comparability  among  PSN  options  by 
customers,  competitors,  and  the 
Commissioa  It  should  result  in  more 
cost-based  rates,  in  keepii^  with  long- 
standing Commission  policy.  Hus  in 
turn  could  be  expected  to  result  in  a 
more  efficient  allocation  of 
telecommunications  resources.  A  unified 
PSN  tariff,  by  making  the  similar  nature 
of  MTS.  OutWATS  and  InWATS  clear, 
would  aid  sound  regulatory  oversight  of 
such  PSN-wide  phenomenon  as  peak 
costs  and  proper  allocation  of  TS  and 
NTS  costs.  Finally.' the  unbundled  nature 
of  such  a  tariff  has  the  potential  to  result 
in  increased  choice  and  lower  rates  to 
customers. 

29.  In  considering  the  possibility  of 
creating  a  unified  PSN  tariff^  we  are  not 
treading  on  entirely  nnfamiliiir  ground. 
SPCC  for  example,  has  already 
submitted  one  such  proposal  in  diis 
proceeding  (Comments  at  36-37): 

*  *  *  WATS  aervice  (should)  be  offered  as  a 
bulk  discount  of  MTS.  It  should  be  made 
available  to  tfaoae  custcnnera  who  have  a 
sufficient  volume  of  usage  to  warrant 
qualificationa  for  a  bulk  discount  Charges 
will  accrue  to  each  customer  on  a  call-by-call 
baais.  as  with  MTS.  based  on  length  of  call 
distance,  and  time-of-day.  Customers  will  be 
charged  the  effective  MTS  rate  for  all  hours 
of  use  below  the  miniinuni  volume  needed  for 
the  bulk  discount.  Above  that  minimum  they 
wiD  receive  a  bulk  discount  That  discount 
may  be  flat  or  increasing  with  usage,  but  in 
the  aggregate  it  cannot  exceed  that  amoont 
AT&T  demonstrates  is  saved  by  providing 
WATS  *  *  •  AdditionaUy  customers  will 
receive  a  time-of-day  discount  equivalent  to 
that  of  MTS  [La„  3S«  in  the  evening  and  60» 
during  tht  late  night).  To  obtain  WATS 
service  a  customer  must  use  an  access  line 
dedicated  to  interstate  toD  use.  The  full  cost 
of  the  access  line  and  any  other  non-traffic 
sensitive  costs  not  alreac^  included  in  the 


"Of  course,  some  user*  who  may  now  be 
enfoylng  the  fruits  of  any  nn|«Mlified  price 
discrimination  present  in  the  WATS  tariff  striKlm* 
would  lose  such  beneBts.  See  OS  PCX  at  t»4-a8. 
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MTS  tariff  should  be  charged  as  a  flat 
monthly  fee.  This  proposal  eliminates  the 
requirement  for  mileage  bands  to  restrict 
calling  distance.* 

•Although  the  carrier  may  continue  to  offer 
such  service  under  WATS,  the  customers 
should  be  charged  separately  to  cover  the 
added  costs  of  screening  equipment  and  its 
maintenance. 

30.  We  do  not  endorse  SPCC's  plan, 
but  we  do  view  it  as  one  possible 
structure.  Others  are  siu^ly  conceivable, 
and  we  do  not  bind  ourselves  to  any 
particular  proposal  at  this  stage. 
Nevertheless,  we  observe  that  several 
features  would  appear  to  be  necessary 
for  cost-based  rates.  Becuase  much  of 
PSN  investment  is  driven  by  peak  usage 
patterns  [see  84  FCC  2d  at  177. 88  FCC 
2d  at  830-33  and  n.  17),  the  first 
prerequisite  is  some  form  of  time-of-day 
sensitive,  peak/off-peetk  pricing.  A 
second  is  that  any  volume  or  distance 
discount  justified  by  cost  differences 
should  be  available  to  all  users  whose 
usage  patterns  result  in  the  appropriate 
cost  savings.  The  conceptual  focus  of 
such  a  rate  structure  should  be  a  simple, 
unified  tariff  reflecting  the  common  PSN 
use  of  In  WATS,  OutWATS  and  MTS. 
with  specialized  functions  for  various 
features,  such  as  the  billing  and  blocking 
hmtiona  of  In  WATS  and  OutWATS. 
offered  as  additional  options.  The  basic 
offering,  of  course,  should  be  expressed 
in  terms  of  a  common  service  unit 

31.  With  these  considerations  in  mind, 
we  invite  conunenting  parties  to 
originate  proposals  for  a  tmified  tariff 
structure.  We  specifically  encourage 
AT&T  to  submit  a  complete  sample 
imified  tariff  structure  based  on  our 
comments  here.  It  should  make  the 
submission  sufficiently  detailed  to 
permit  meaningful  analysis  by  the 
Commission  and  the  parties.**  Although 
rates  need  not  be  specified  in  this 
regard,  discoimt  rate  levels  and  other 
structiu-al  elements  should  be  provided. 
We  believe  that  this  submission  would 
greatly  assist  us  in  the  expeditious 
resolution  of  the  discrimination  issues 
previously  discussed  in  the  event  AT&T 
is  unable  to  justify  such  discrimination. 
Parties  choosing  to  respond  to  the 
proposals  in  their  reply  comments 
should  frame  their  analyses  in  terms  of 


"  We  recognize  that  the  need  to  bill  In  WATS 
calls  to  the  receiving  rather  than  originating  station 
may  give  rite  to  technical  diiTerence*  between  the 
handling  of  InWATS  and  other  calli  made  on  the 
PSN.  These  technical  differences  may  create 
difficulties  in  any  attempt  to  bill  InWATS  call*  on 
the  basis  of  actual  airline  mileage  distance  of  each 
Individual  call.  Although  it  would  appear  that  such 
difficulties  will  be  ameliorated  as  Common  Channel 
Interoffice  Signaling  ("CCIS")  becomes  more  widely 
available,  we  would  in  the  meantime  allow  the 
necessary  flexibility  to  implement  a  practical  rata 
consolidation  plan. 


the  regulatory  goals  we  have  enunciated 
for  such  a  rate  structtu^.  Finally,  notice 
is  given  that  the  record  established  in 
this  investigation  may  form  the  basis  for 
further  Commission  action  under 
Section  205  of  the  Act,  47  U.S.C.  S  205.** 

B.  Issues  Relating  to  the  Current  Peak/ 
Off-Peak  Rate  Structure 

32.  (i)  The  Taper  Rates  under  the 
current  WATS  tariff  are  determined  by 
use  of  a  taper.**  The  taper  consists  of 
four  rate  periods,  or  blocks  of  time. 
Although  AT&T  did  not  show  that  its 
per  unit  costs  in  providing  WATS  lessen 
as  customers  acciunulate  hours  of  use 
throughout  the  month,  unit  charges  on 
the  taper  decrease  as  hours  of  use 
increase.  The  original  stated 
justification  for  this  feature  was  to 
encourage  off-peak  use  of  the  PSN.  See 
AT&T  reply,  Tr.  No.  13555,  at  57;  84  FCC 
2d  at  178-80;  86  FCC  2d  at  829.  The  taper 
was  retained  in  AT&Ts  proposal  as  a 
result  of  the  expedited  pace  of  the  first 
phase  of  the  investigation,  as  well  as 
because  lengthy  proceedings  would 
have  been  required  if  a  completely  new 
rate  structure  had  been  proposed  by 
AT&T.  See  84  FCC  2d  at  210;  86  FCC  2d 
at  850-51.  At  the  time,  however,  we 
explicitly  recognized  that  the  rate 
structure  as  proposed  was  only  an  initial 
effort  to  be  improved  in  light  of  further 
experience.  See  84  FCC  2d  at  181, 86 
FCC  2d  at  851-52. 

33.  We  believe  that  it  is  now  time  to 
consider  whether  the  tapers,  which  by 
AT&Ts  admission  reflect  increasing  off- 
peak  usage,  are  redimdant  in  the 
presence  of  the  current  peak/off-peak 
rate  structure  element  Moreover,  the 
Peak/Off-Peak  study  recently  submitted 
by  AT&T  (see  discussion  below)  may 
contain  information  useful  in  making 
this  determination.  AT&T,  of  course,  will 
have  the  opportimlty  to  advance  other 
justifications  for  some  form  of  tapered 
structure.  However,  in  doing  so  it  should 
be  prepared  to  meet  our  concern  that  the 
tapered  rate  structure  may  constitute  an 
unjustifiable  bulk  discount 

34.  (ii)  Non-Cumulative  Billing. 
AT&Ts  non-cumulative  billing 
approach,  which  arises  as  a  direct  result 
of  the  tapered  schedule,  also  raises 


**  Section  206  authorize*  the  Commi**ion  after  full 
opportunity  for  hearing  to  determine  and  prescritie 
Just  fair  and  reasonable  tariff  charge*, 
classifications,  regulations,  or  practices. 

"The  current  WATS  taper  consists  of  four  rale 
period*  reflecting  increases  in  monthly  usage  per 
WATS  access  line  [i.e.  0  to  IS  hour*.  IS  to  40  hours, 
40  to  80  hours,  and  over  80  hours).  Under  the  taper, 
per  unit  charges  decrease  during  business  day  (8 
a.m.  to  S  p.m.)  and  evening  (5  p.m.  to  11  pjn.) 
periods  a*  hour*  of  u*e  are  accumulated.  Hie  night 
(11  pjn.  to  8  a.m.)  and  weekend  schedule  1*  not 
tapered,  rather  a  flat  rate  applie*  during  the*« 
periods. 


questions  of  reasonableness.  Under  the 
non-cumulative  rate  structure  presently 
in  effect  for'WATS.  a  user's  charges  for 
evening  discoimts  begin  on  the  first 
taper  regardless  of  how  much  day  use 
has  been  accimiulated.  By  contrast 
under  a  cumulative  rate  structure,  a  user 
with  extensive  peak  use  would  move 
directly  to  a  more  heavily  discoimted 
evening  taper.  For  example,  a  user  who 
had  accimiulated  45  hours  of  peak  use 
would  have  his  first  hour  of  evening  use 
billed  at  the  discoimt  rate  in  effect  for 
the  40-80  hour  evening  taper,  as 
opposed  to  the  higher  0-15  hour  taper 
rates. 

35.  In  allowing  AT&T  to  implement  its 
peak/off-peak  rate  structure  element . 
we  recognized  that  the  effect  of  its  non- 
cumulative  billing  feature  might  be  to 
lessen  the  incentive  of  WATS  customers 
to  shift  use  to  off-peak  periods.  See  86 
FCC  2d  at  852.  This  result  is  at  cross 
purposes  to  the  basic  goals  of  such  a 
rate  structtire.  However,  we  explicitly 
declined  to  take  a  position  on  this  issue 
because  it  had  not  been  fully  explored  in 
the  record.  Id.  at  n.  40.  We  believe  that 
by  inviting  the  public  to  comment  now 
on  this  issue  we  will  be  able  to 
determine  its  effect  on  peak/off-peak 
usage. 

38.  (iii)  Group  Average  Billing.  One  of 
the  most  controversial  issues  raised  by 
the  September  filing  is  AT&Ts  use  of 
group  average  billing.  This  feature  of  the 
WATS  tariff  provides  that  a  customer's 
usage  is  to  be  averaged  over  the  number 
of  access  lines  in  a  WATS  service 
group.**  A  customer  who  uses  two  lines 
for  80  hours  each  and  a  third  line  for  5 
hours  would  pay  for  55  hours  of  use  on 
each  of  the  three  lines  instead  of 
receiving  the  benefits  of  greater 
discounts  for  80  hotirs  usage  on  its  two 
lines,  with  overflow  routed  to  the  third 
line.  (Calculating  the  actual  billing  rate 
is  much  more  complex  than  in  our 
simplified  example;  in  actuality,  nine 
separate  steps  are  required  to  arrive  at 
the  appropriate  charge.  See  84  FCC  2d  at 
183.)  Accordingly,  the  general  effect  of 
the  structure  has  been  to  increase 
charges  to  customers  who  are  tmable  to 
maintain  approximately  equal  usage       ^ 
levels  on  each  access  line. 

37.  In  particular,  this  rate  structure 
element  has  been  extensively  criticized 
in  petitions  to  suspend  or  reject  AT&Ts 
September  filing.  See,  e.g.,  petitions  of 


"An  OutWATS  service  group  consists  of  one  or 
more  OutWATS  acce**  line*  for  the  same  servioa 
area  terminating  in  the  same  system  at  the  same 
premise*.  An  InWATS  service  group  consists  of 
access  lines  for  the  same  service  area  arranged  in 
central  office  equipment  furnished  by  the  carrier  as 
part  of  a  given  hunting  arrangement  See  84  FCC  2d 
•t  162-a4  and  n.  56. 
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Aeronautical  Radio.  Ina  ("ARINC); 
American  Telemarketing  Association 
("American  Telemarketing");  Comdata: 
Howard  lohnson  Co.;  National  Data 
Corp.  ("National  Data");  and  Ryder 
Systems.  Ina  ("Ryder").  These 
petitioners  complain  that  the 
requirement  is  unreasonable,  because  it 
results  in  higher  charges  for  a  given 
amount  of  monthly  usage  than  would  be 
paid  by  a  similarly  situated  customer 
with  fewer  access  lines.  The 
Commission  itself  highlighted  this 
problem  when  ATAT  first  proposed  such 
a  rate  structure  element  in  1977.  ("The 
filing  fails  to  demonstrate  that  this  per 
se  discrimination  between  users  based 
on  the  number  of  access  lines  used  is 
just  and  reasonable  and  does  not 
constitute  an  um^asonable  preference  in 
favor  of  customers  with  approximately 
equal  per-line  wage.")  AT6-T (Long 
Lines  Department)  (WATS  Rejection). 
66  FCC  2d  9.  45  (1977). 

3a.  AT4T  has  sought  to  justify  the 
group  average  billing  requirement  as  a 
reflection  of  peak  use  patterns  and  a 
step  towards  cost-based,  usage  sensitive 
WATS  rates.  See  AT&T  reply,  Tr.  No 
13555.  at  64-70;  84  FCC  2d  at  180. 182-84; 
86  FCC  2d  at  829.  The  carrier  also  claims 
that  technical  problems  have  precluded 
the  collection  of  usage  data  on  an 
individual  line  basis  for  all  WATS 
customers.  See  ATiT  reply.  Tr.  No. 
13555  at  67.  We  have  previously 
indicated  that  we  do  not  find  this 
argument  persuasive,  since  AT&T 
routinely  gathers  such  information  and 
provides  it  to  WATS  customers  at  extra 
cost  See  84  FCC  2d  at  183  n.  61. 
Nonetheless,  we  also  recognize  that 
there  may  be  isolated  instances  of 
technical  inability  to  capture  the 
necessary  data.  Therefore,  we  will 
require  AT&T  to  document  any  such 
instances  in  its  comments,  and  to 
advance  proposals  for  alleviating  the 
situation. 

39.  At  the  same  time,  we  recognize 
that  elimination  of  the  group  average 
billing  requirement  may  have 
implications  for  the  WATS  time-of-day 
rate  structure.  The  present  tariff,  as  we 
have  stated,  is  a  preliminary  effort  at 
time-of-day  pricing,  and  may  require 
adjustment  to  account  for  revenue  shifu 
in  the  event  group  average  billing  is 
terminated.  If  this  is  the  case,  we  expect 
AT&T  to  quantify  the  revenue  shifts 
involved  and  provide  an  explanation  of 
necessary  adjustments  to  the  peak/off- 
peak  time-of-day  rate  structure  to 
counter  such  effects. 

40.  (iv)  ATars  Peak/Off-Peak  Study. 
In  our  order  prescribing  a  peak/off-peak 
rate  structure  element  for  WATS,  we 
directed  AT&T  to  perform  a  study  on  the 


functioning  of  iU  time-of-day  proposal 
("Peak/Off-Peak  Study").  See  86  FCC  2d 
at  834.  AT&T  submitted  iU  study  on 
February  1, 1982  and  our  analysis  of  it  is 
on-going.  We  invite  the  public  to 
comment  on  the  study  itselt  as  well  as 
to  consider  any  implications  it  may  have 
for  the  taper,  non-cumulative  billing  and 
group  average  billing  issues  discussed 
above. 

C.  Non-Traffic  Sensitive  Costs 

41.  In  preparing  the  cost  justification 
material  for  its  September  filing.  AT&T 
divided  the  costs  it  associated  with  the 
usage  rates  into  two  categories,  traffic 
sensitive  (*TS")  and  non-traffic 
sensitive  ("NTS")  costs.  TS  costs 
generally  relate  to  trunking  and 
switching  functions,  while  NTS  costs 
(along  with  the  catch-all  "other" 
category  of  costs)  are  essentially  the 
residual  costs.  See  84  FCC  2d  at  195-96. 
According  to  AT&T,  NTS  costs  account 
for  about  60  percent  of  WATS  usage 
costs.  Under  its  methodology,  these  NTS 
costs  are  allocated  in  the  same  manner 
as  TS  costs." Thus,  larger  volume  users 
pay  rates  which  appear  to  cover  TS 
costs  as  well  as  an  increasing 
percentage  of  NTS  costs. 

42.  This  approach  has  been  the 
subject  of  substantial  controversy,  with 
numerous  large  users  arguing  that  it  is 
unjustly  discriminatoiy.  See,  e.g.. 
petitions  of  American  Telemarketing, 
AHMA,  the  Executive  Agencies. 
Firestone.  National  Data  Corp..  SPCC. 
ARINC  AT&T  responds  that  under 
separations  procedures,** non-traffic 
sensitive  costs  are  allocated  to  the 
intrastate  and  interstate  jurisdictions  on 
the  basis  of  usage,  and.  as  a  result  large 
volume  WATS  users  cause  more  non- 
traffic  sensitive  costs  to  be  allocated  to 
the  interstate  jurisdiction. 

43.  In  our  suspension  order,  we  noted 
that  such  a  scheme  for  allocating  costs 
among  rate  elements  was  not  the  only 
alternative,  and  expressed 
dissatisfaction  with  the  residual 
methodology  AT&T  used  to  derive  NTS 
costs,  which  include  "other"  coste.  See 
84  FCC  2d  at  195.  Accordingly,  we 
directed  staff  to  obtain  data  fi^m  the 
carrier  to  determine  what  specific  costs 
were  included  in  this  category.  We 
uidicated  that  we  would  determine  our 
future  action  after  analysis  of  AT&Ts 
response.  Id.  at  196.  Subsequently,  on 

"For  •  deUiled  description  of  ATirt  rate 
development  procedure,  see  64  FCC  2d  at  192-86. 

"The  Separation*  Manual  Incorporated  by 
reference  in  Part  67  of  the  CommUsiona  Rules, 
essentially  allocates  investment  and  expenses' 
between  the  intra-  and  intersUte  )uri»dictions.  For  • 
bnef  descriptioo  of  the  process,  see  MTS  and 
WATS  Market  Struchii^  Docket  Na  7S-71 77FOC 
2d224.22e-S2(U0O). 


March  2. 1981  AT&T  provided  its 
response  to  the  staff's  information 
request  Although  our  review  of  the 
submission  is  still  on-going,  we  believe 
it  would  be  helpful  to  allow  other  parties 
to  comment  on  tlie  document  We  will 
therefore  entertain  comments  on  AT&T's 
submission. 

44.  It  is  our  preliminary  view  that  the 
ultimate  questions  relating  to  AT&T's 
chosen  allocation  methodology  may  best 
be  considered  once  the  unified  PSN 
tariff  issues  discussed  above  have  been 
fully  e)q>lored  in  this  investigation.  It 
appears  in  this  regard  that  the  allocation 
methodology  may  be  affected  by  the  like 
service  problem.  As  wifli  peak/off-peak 
concerns,  the  assignment  of  NTS  costs 
to  rate  elements  calls  for  a 
consideration  of  the  PSN  as  a  whole. 
The  question  as  we  see  it  is  not  so  much 
how  to  assign  NTS  costs  to  WATS 
elements,  but  how  to  properly  assign 
NTS  costs  for  all  PSN  rate  elements. 
Underiying  all  of  the  costing  issues  is 
the  requirement  tiiat  rates  be  cost-based 
or  otherwise  cost-justified.  In  the  case  of 
WATS  and  MTS,  most  of  the  costs 
derive  from  precisely  the  same  source, 
namely  use  of  the  PSN.  Thus,  the  most 
effective  means  of  resolving  this  issue 
may  be  to  consider  PSN  cost  allocation 
as  a  whole.  In  short  it  is  only  the 
present  WATS-MTS  rate  sbuctiire 
dichotomy  which  raises  the  question  of 
NTS  use  vis-a-vis  WATS  alone. 

II.  Issues  That  Oo  Not  Wanant 
Investigation 

45.  Since  mid-1974  AT&T  has  required 
that  WATS  calls  be  billed  as  if  they 
averaged  a  minimum  of  one  minute.  This 
is  the  so-called  "minimum  average  time 
requirement"  or  "MATR."  Although  we 
have  not  yet  ascertained  whether  this 
requirement  is  directiy  cost-based,  we 
have  noted  that  this  rate  mechanism 
appears  to  be  an  attempt  to  recover  the 
set-up  costs  of  each  WATS  call  See  84 
FCC  2d  at  184.  Thus,  tiiere  is  some 
rationale  for  this  billing  procedure,  and 
accordingly,  we  see  no  basis  to  devote 
our  limited  resources  to  its  investigation 
at  this  time.** 

46.  Several  parties  have  also  argued 
that  the  rate  differences  between 
In  WATS  and  OutWATS.  which  have 
separate  rate  schedules  for  the  first  time 
as  a  result  of  the  revisions,  are  not 
justified.  See,  e.g.,  petitions  against 
Transmittal  No.  13555  by  American 
Hotel  and  Motel  Association  ("AHMA") 
and  Howard  Johnson  Company. 
However,  as  we  have  ah«ady  observed. 

"This  U  not  to  say  we  appro**  of  MATS.  or.  lor 

that  matter,  any  of  the  other  issnes  which  wc 
choose  not  to  investigate  her*. 
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the  rate<lifierenoes  involved  are 
genera^  maU  ^ee  84  KC  2d  st  187- 
188;  88  FCC  2d  at  e52H5S),  and  we  are 
aware  there  may  be  actual  technical 
differences  ki  the  way  eadi  of  diese 
services  ia  provided.  Furtbermore,  there 
are  more  tn^wrtant  issues  t^uch  sfaoold 
receive  our  immediate  attention. 
Therefore,  we  choose  not  to  investigate 
this  issue. 

47.  Finally,  two  other  issues  raised  by 
the  September  WATS  filing  which  we 
chose  to  defer  are  the  requirement  that 
an  In  WATS  user  order  a  minimum  of 
two  lines,  and  a  provision  authorizing 
AT&T  to  compel  a  subscriber  to  add 
more  lines  or  face  termination  of 
service.  Both  provisions  appear  to  be 
designed  to  protect  the  PSM  from  over 
load  conditions  that  would  occur  in  the 
event  an  excessive  number  of  calls  were 
accessing  limited  facilities.  Such 
overloads  impose  additional  costs  on 
the  PSN.  It  therefore  ^ipeara.  in  the 
framework  of  separate  rate  structures 
for  MTS  and  WATS,  that  these 
provisions  are  a  reasonable  means  of 
maintaining  the  integrity  of  the  PSN,  and 
we  will  not  require  AT&T  to  justify 
them.  However,  in  the  event  that  this 
investigation  gives  rise  to  a  unified  PSN 
rate  structure  and  AT&T  decided  to 
retain  these  requirements,  we  may  need 
to  consida  this  matter  further. 

48.  For  purposes  of  this  non-restricted 
notice  and  comment  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  ex  ;Hirte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  jaaposed  rulemaking 
until  the  time  a  public  notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcandng  meeting,  or  until  a  final 
order  (fi^osing  of  ^  matter  is  adopted 
by  the  Commission,  whichever  is  earlier. 
In  general,  an  ex  parte  presentation  is 
any  %vntten  or  oral  communication 
(oUier  than  formal  written  comments/ 
pleadings  and  formal  oral  argument^ 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person  wiio  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
that  presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation;  on  the  day  of  oral 
presentation,  Aat  written  simimary  must 
be  served  on  the  Commission's 
Secretary  for  indtision  in  tiie  public  file, 
with  a  copy  to  the  Commission  official 


receiriiig  'fte  ord  preaenta^n.  Ea<^  «x 
parte  presentation  described  above 
mustvtate  on  Its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  nmiber  fte  proceeding  to  which 
it  relates.  Seegenemlly,  Section  1.1231 
of  the  Commission's  rules,  47  CFR 
1J231. 

Ordering  Clauses 

49.  Accordingly,  it  is  ordered.  That  the 
motion  filed  by  Southern  Pacific 
Coaununicatioas  Company  and  the 
petitions  filed  by  the  Common  Carrier 
Conference-Irregular  Route  and 
Comdata  Network,  Inc.,  are  denied. 

50.  It  is  further  ordered.  That  the 
conditional  reque^  to  defer  the  effective 
date  of  resale  and  sharing  of  MTS  and 
WATS  filed  by  American  Telephone 
and  Telegsaidi  Company  is  dismissed  as 
moot 

51.  It  is  further  ordered.  That  pursuant 
to  the  provisions  of  Sections  4(i),  4{j), 
201-205  and  403  of  the  Communications 
Act  47  U&G.  154ti),  (j),  201-205  and  403, 
the  issues  set  forth  in  this  order  shall  be 
investigated. 

52.  It  is  further  ordered.  That  the 
American  Telephone  and  Telegraph 
Company  and  other  interested  parties 
shall  file  comments  on  the  matters  set 
for  investigatioB  in  this  Memorandum 
Opinion  and  Order,  as  well  as  on  the 
interim  siibmissions  filed  by  AT&T,  on 
or  before  ]une  17, 1982.  Reply  oomments 
shall  be  filed  on  or  before  July  1&,  1982. 
An  original  and  five  copies  of  all 
pleadings  shall  be  filed  with  the 
Commnsion.  Parties  are  on  notice  that 
these  comments  may  form  the  basis  for 
further  Commission  action  under  section 
205,  47  U.S.C  205.  In  reaching  iU 
decision,  the  Commission  may  take  into 
consideratioB  information  and  ideas  not 
contained  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
informatioB  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order. 

53.  It  is  further  ordered,  that  the  Chief, 
Common  Canier  Bureau,  Is  delegated 
authority  to  require  the  submission  of 
additional  information,  make  further 
inquiries,  and  modify  dates  and 
procedures  if  necessary  to  provide  for  a 
fuller  record  and  more  efficient 
proceeding. 

Federal  ComnuiiiicatiaBS  Cwmi— ion. 
WUttBBl.'Menico, 

Secretary. 

ConcuiAig  Stateiinut  of  CommlsaioiMr 
loeeph  K.  PQiarQr 

In  Re  Amaifafn  Tlthi|ilii«<  and  Tele^nph 
Company,  Revisions  to  Tariff  FCC.  No. 


259,  Wide  Awa  'neleoomninucatioiiB 
Service  (WATS). 
I  concur  in  the  CommiMion^  dedaion  to 
initiate  the  second  stage  of  the  WATS 
investigation.  1  support  considenitionof  a 
unified  public  switched  networic  (RSN]  tariff 
because,  given  this  Commission's  decisioa  in 
the  Like  Service  case'  fliat  MTS  and  WATS 
are  "like"  services,  such  a  tariff  is  probably 
inevitable. 

I  am  particularly  pleased  by  fte  dhtcnssion 
contained  in  this  Order  of  the  problem  of  rate 
discrimination.  This  discussicm  strongly 
underscores  the  aberrant  nature  of  tli« 
majority's  recent  RCAA  decision.*  in 
discussing  the  difference  between  MTS  and 
WATS  rates,  we  sUte  at  Paragraph  12  that  "it 
is  clear  to  us  that  AT&T  must  provide  soUd 
justification  for  rate  differences  which  so 
substantially  exceed  corresponding 
differentials  in  costs.  In  sum,  ATftT  still  has 
not  faced  squarely  car  basic  coooem  in  die 
Like  Service  dedsion,  wUch  is  to  ensnre  fair 
and  equitable  rate  treatment  of  all  users  of 
the  public  switched  network  such  that  one 
user  class  is  not  undu^  discriminated 
against.'"  At  Paragraph  15  we  state: 

Such  heterogeneous  tariff  structures  for 
functionally  equivalent  services  make  the 
detection  of  price  discrimination  extremely 
difficult.  Price  discrimination  arises  where 
firms  charge  different  prices  for  goods  or 
services  which  cost  the  same  per  unit  to 
produce.  One  prerequisite  for  such 
discriminatian  is  the  ability  of  die  price 
discriminator  to  segment  markets  by 
customer  price  elasticities  of  demand  The 
general  effect  4>f  such  discriKiination  is  a 
redistribution  of  income  &om  the  customers 
discriminated  against  to  the  price 
discriminator  or  favored  customers. 
This  is  a  perfect  description  of  the  tariff  we 
confronted  in  the  XCAA  case.  AddWonaBy, 
Paragraph  Mtif  dds  Order  states:  "Hve  have 
evidence  that  ^MKtS  provisiaBS  in  tSie  past 
may  have  pieveulad-ixiniiartc  aoiivlty,  sndi 
as  arbitrage  (Le..  resale],  Ike  effects  of  which 
is  to  reduce  price  discrimination  between 
users  of  the  like  sarvicea.  MTS  and  WATS." 
It  is  interesting  to  note  that  in  the  RCAA 
decision  one  of  the  justifications  for  the  $13 
million  Fixed  Rate  tariff  was  that  It  would 
end  arbitrage  tjy  shifting  profits  to  the  carrier 
from  the  resellers. 

The  only  dlfferance  between  those  two 
decisions  appears  to  tie  ttat  while  the 
Commission  ceoaidecs  AT&T  a  dominant 
carrier,  a  majority  would  UliB  te  act  as  if 
RCAA  is  not  even  though  acoording  to 
applicable  Commission  decisions  and  reality 
both  are  dominant  carriers  in  their  fields.  In 
the  case  of  AT&T  we  are  actively  pursuing  an 
investigation  of  the  WATS  tarfff.  However, 
with  regard  to  RCAA  we  have  no  plans  to 
investigate  and  probaUy  never  wiU 


•ATfT,  flS  POC  ad  tMiltTT).  V  IOC  ti  MS 
(1977).  7D  RX  adSOt  (U3<Q,  nooR.  ^bniMi  7S  iCC 
2d  10  (I960),  appeai  doelmttdMihmam.  Ad  Hoc 
Tetecommunicationa  then  Comndtteev.  FCC  DJC 
Cir.  No.  80-1785. 

'  RCA  Amerioait  Coaumanioation*.  htc^ PCC 

2d (ISBS),  tppml'Jeakaltd  md>  aom.  Jkathodty 

for  Kentucky^BduomUamal  Ttlmriaioa  tuxiVTV 
Cable  Network.  Jnc  et  al.  ¥.  FCC  DJC  Or.  Nos.  82- 
1318.  82-1323,  82-13aa 
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investigate  RCAA's  Fixed  Rate  tariff  even 
though  on  its  face  that  tartffis  more 
discriminatory  than  the  WATS  tariff  before 
us  today.  There  i»no  consistency  nor  reason 
for  this  disparate  treatment  It  is  the  pubbc 
interest — the  interest  of  coosumera — which 
suffers  from  this  disparity. 

[FR  Doc  az-lZ728  PiM  &-UI-82:  lk4S  am) 
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[Report  No.  1350] 

Petitions  for  Reconskieralfon  of 
Actions  in  Rule  Mailing  Proceedings 

May  5. 1982. 

The  following  listings  of  petitions  for 
reconsideration  filed  in  Commission 
rulemaking  proceedings  is  published 
pursuant  to  14  CFR  1.429(eJ.  Oppositions 
to  such  petitions  for  reconsideration 
must  be  filed  within  IS  dajrs  after 
publication  of  this  Public  Notice  in  the 
Federal  Register.  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Amendment  of  I  73.202(b),  Table  of 

Assignments,  FM  Broadcast  Stations. 

(North  Charieaton,  Eas  lover,  and 

Ravenel  South  Carolina)  (BC  Docket  No. 

80-201,  RKfs  3249  k  3710) 
Amendment  of  {  73.202(b),  Table  of 

Asaignmeiits,  FM  Broadcast  Stabons. 

(Elloree,  South  Carolina)  (BC  80-211. 

RA4-S579) 
Amendment  of  §  73.202(b).  Tattle  of 

Assignments,  FM  Broadcast  Stations. 

(Mount  Pleasant  Parris  Island.  Manning, 

Bamberg,  and  Batesbm^.  South  Carolina) 

(BC  Dodcet  No.  80-213.  RM^s  3408,  3718  ft 

3719) 
Amendment  of  S  73.202(b],  Table  of 

Assignments,  FM  Broadcast  Stations. 

(Johnston,  Leesville,  Winnsboro  Mills, 

Saluda,  Union,  and  Batesburg,  South 

Carolina)  (BC  Docket  No.  81-171.  RM's 

3518.  3556,  3613,  3866  &  3771) 
Filed  by:  Clarence  E.  Jones,  db/as  Santee- 

Cooper  Broadcasting  Company,  on  4-7- 

82. 
Lawrence  ).  Bernard.  Jr.,  Attorney  for 

Clarandon  County  Broadcasting 

Company,  (WTWE-FM).  on  4-7-82.      . 

(Addendum  filed  4-6-82) 
Subject:  An  Inquiry  into  the  Future  Role  of 

Low  Power  Television  Broadcasting  and 

Television  Translators  in  the  National 

Teleoommimications  System.  (BC  Docket 

Na  78-253) 
Filed  by:  Sherman  Block.  Sheriff  for  The  Los 

Angeles  Sheriff's  Department  on  4-27-82. 
Subject:  Amendment  of  Form  324,  Annual 

Financial  Report  of  Broadcast  Stations 

(BC  Docket  No.  80-190) 
Filed  byLje&ey  H.  Olsoa  Attomey  for  Media 

Access  Project  on  4-21-82. 
Federal  Commnmcations  Commissicm. 

Winiam  |.  Trfearioa, 

Secretary, 

[FR  Doc  8^12725  FIM  S-lO-at:  8:45  (IB] 

BHJJNO  conr  erts-ai-a 


Radio  Tectinical  Commission  for 
Marine  Services;  Meetings 

In  accordance  with  Pub.  L  92-463. 
"Federal  Advisory  Committee  Act,"  the 
schedule  of  fut\u«  Radio  Technical 
Commission  for  Marine  Services 
(RTCM)  meetings  is  as  follows:  Special 
Committee  No.  79.  "Universal  Marine 
Radiotelephone  Compatibility."  Notice 
of  6th  Meeting,  Wednesday,  May  19, 
1982 — 9:30  a.m..  Conference  Room  A- 
106.  FCC  Annex.  1229  20di  Street  N.W.. 
Washington,  D.C. 

Agenda 

1.  Administrative  Matters. 

2.  Consideration  of  Working  Papers. 
T.  B.  Miller.  Chairman  SC-79.  WJG 

Telephone  Company,  P.O.  Box  9363, 
Memphis,  TN  38109.  PhcKie:  (901)  789- 
380a 

The  RTCM  has  acted  as  a  coordinator 
for  maritime  teieccMnmimications  since 
its  establishment  in  1947.  All  RTCM 
meetings  are  open  to  the  public.  Written 
statements  are  preferred,  but  by 
previous  arrangement  oral 
[H^sentations  will  be  permitted  within 
time  and  space  fimitadons. 

Those  desiring  additional  information 
concerning  the  above  meeting(s}  may 
contact  either  the  designated  chairman 
or  the  RTCM  Secretariat  (ph(me:  (202) 
632'«490). 

Federal  Communications  Commission 
William  ).  Tricatko. 

Secretary. 

Justification  for  less  than  two  weeks 
notice  in  Fedetal  Register. 

This  meeting  is  a  continuation  meeting 
of  RTCM  Special  Conmiittee  79.  The 
date  of  this  meeting  was  not  made  firm 
until  the  1982  RTCM  Assembly  Meeting 
which  was  conducted  in  Seattle, 
Washington,  A^ril  25-2a  1982.  This  is 
the  first  opportunity  to  initiate  action  to 
put  the  notice  in  Federal  Registv. 

PPR  Doc  8Z-127M  nied  S-W-Se  Sits  am) 
BIUJNO  COOE  S711-01-« 

Study  Group  A  of  tho  US.  Organization 
for  the  Intemationai  Telegraph  and 
Telephone  Consultetiva  CommittM 
(CCnT);  Mooting 

May  5, 1982. 

The  Department  of  State  announces 
that  Study  Group  A  of  the  U.S. 
Organization  for  the  Internationa) 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on  May 
26, 1982,  at  lOKX)  a.m.  in  Room  856  of  the 
Federal  ConunonicatioRS  Commission. 
1919  M  Sti^et  N.W..  Washingtwi.  D.C 
This  Stody  Group  deals  wi\h  U.S. 
Govermnent  aspects  of  international 


telegram  and  telephone  operations  and 
tariffs. 

The  Study  Group  will  discuss 
intemationai  telecomnnmicatians 
question  relating  to  telegraph,  telex,  new 
record  services,  data  transmission  and 
leased  chaimel  services  in  order  to 
develop  U.S.  positions  to  be  takoi  at 
upcoming  intemationai  Study  Group  m 
and  I  meetings. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion  subject  to  the  instruction  of 
the  Chairman.  Admittance  of  pubtic 
members  will  be  limited  to  the  seating 
available.  Requests  for  farther 
information  should  be  directed  to  Earl  8. 
Barbely,  Conference  Staff.  Federal 
Commimications  Conunission, 
Washingtoa  D.C  telephone  (202)  632- 
3214. 

Federal  Commimications  Commisskm. 
WHBam  J.  T^icaiioo, 

Secretary 

(FR  IXmx  82-12723  Filed  5-10-82: 8e45  ia| 
aUUMQ  OOOE  CTtl-ai-ll 


FEDERAL  MARITIME  COMMISSION 

West  Coast  of  India  and  Paidstm/ 
U.S JL  Conference;  CanceBatlon 

nUNG  party:  Charies  F.  Fischer. 
Chairman.  West  Coast  of  India  and 
Pakistan/U.S^  Conference.  19  Rectw 
Street,  New  York.  New  York  1000& 
AGREBIENT  Na  804a 
summary:  On  April  26. 1982,  die 
Commission  received  notice  to  cancel 
Agreement  No.  8040.  the  West  Coast  <rf 
India  and  Pakisan/U.S.A.  Conference 
effective  May  1. 1982  since  the 
remaining  members  Hoegh  Lines  and 
Sea-Land  Service  tendered  their 
resignations  to  the  conference  to 
become  effective  May  1, 1982. 

By  Oder  of  the  Federal  Maritime 

Commission. 

Dated:  May  5. 1982. 
Franos  C  Hinaay, 

Secretary. 

|FR  Doc.  8»-t2B82  FIM  S-10-8C  MS  a^ 

muuma  ccae  tnt-t-m 


FEDERAL  PREVAILING  RATE 
ADVISORY  COMMITTEE 

Open  Cowwnttt—  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463).  notice  is  hereby 
given  that  meetings  of  the  Federal 
Prevailing  Rate  Advismy  C(Hnniittee 
will  be  held  cm: 

Thursday.  June  3, 1982. 


20186 
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Thursday,  June  10, 1982. 

Thursday,  June  17, 1982. 

Thursday,  June  24, 1982. 

These  meetings  will  convene  at  10 
a.m.,  and  will  be  held  in  Room  5A06A, 
Office  of  Personnel  Management 
Building,  1900  E  Street,  NW, 
Washington.  D.C. 

The  Federal  Prevailing  Rate  Advisory 
Committee  is  composed  of  a  Chairman, 
representatives  of  five  labor  unions 
holding  exclusive  bargaining  rights  for 
Federal  blue-collar  employees,  and 
representatives  of  five  Federal  agencies. 
Entitlement  to  membership  of  the 
Committee  is  provided  for  in  5  U.S.C. 
5347. 

The  Committee's  primary 
responsibility  is  to  review  the  prevailing 
rate  system  and  other  matters  pertinent 
to  the  establishment  of  prevailing  rates 
under  subchapter  IV,  chapter  53,  5 
U.S.C,  as  amended,  and  from  time  to 
time  advise  the  Office  of  Personnel 
Management  thereon. 

These  scheduled  meetings  will 
convene  in  open  session  with  both  labor 
and  management  representatives 
attending.  During  the  meeting  either  the 
labor  members  or  the  management 
members  may  caucus  separately  with 
the  Chairmiin  to  devise  strategy  and 
formulate  positions.  Premature 
disclosure  of  the  matters  discussed  in 
these  caucuses  would  impair  to  an 
unacceptable  degree  the  ability  of  the 
Committee  to  reach  a  consensus  on  the 
matters  being  considered  and  disrupt 
substantially  the  disposition  of  its 
business.  Therefore,  these  caucuses  will 
be  closed  to  the  public  on  the  basis  of  a 
determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463)  and  5  U.S.C. 
552b(c](9](B).  These  caucuses  may. 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  the 
meeting.  « 

Aimually.  the  Committee  publishes  for 
the  Office  of  Personnel  Management,  the 
President,  and  Congress  a 
comprehensive  report  of  pay  issues 
discussed,  concluded  recommendations 
thereon,  and  related  activities.  These 
reports  are  also  available  to  the  public, 
upon  written  request  to  the  Coounittee 
Secretary. 

Members  of  the  public  are  Invited  to 
submit  material  in  writing  to  the 
^Chairman  concerning  Federal  Wage 
System  pay  matters  felt  to  be  deserving 
of  the  Committee's  attention.  Additional 
information  concerning  these  meetings 
may  be  obtained  by  contacting  the 
Committee  Secretary,  Federal  Prevailing 
Rate  Advisory  Committee,  Room  1340, 


1900  E  Street  NW,  Washington,  D.C. 
20415  (202-632-9710). 
William  B.  Davidson,  Jr., 

Chairman,  Federal  Prevailing  Rate,  Advisory 

Committee. 

May  6. 1902. 

(FR  Doc.  82-12087  Filed  5-10-82:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Acquistion  of  Bank  Shares  by  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(a)(3)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(3))  to  acquire  voting  shares  or 
assets  of  a  bank.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  apphcation. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta.  Georgia 
30303: 

1.  Royal  Trustco  Limited,  Toronto. 
Canada,  and  its  wholly-owned 
subsidiary.  Royal  Trust  Bank  Corp., 
Miami,  Florida;  to  acquire  60  percent  of 
the  voting  shares  or  assets  of  Century 
First  National  Bank  of  Pinellas  Coimty, 
St.  Petersburg,  Florida,  Comments  on 
this  application  must  be  received  not 
later  than  May  27, 1982. 

B.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  Munter  Agency,  Inc.,  Strawberry 
Point,  Iowa;  to  retain  10.92  percent  of  the 
voting  shares  or  assets  of  Union  Bank 
and  Trust  Company.  Strawberry  Point. 
Iowa.  Comments  on  this  application 
must  be  received  not  later  than  June  1. 
1982. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Fourth  Financial  Corp.,  Wichita. 
Kansas;  to  retain  8.1  percent  of  the 


voting  shares  or  assets  of  The  Towanda 
State  Bank.  Towaada,  Kansas. 
Comments  on  this  application  must  be 
received  not  later  than  May  27, 1982. 

D.  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System. 
Washington,  D.C: 

1.  Bank  Securities,  Inc.,  Albuquerque. 
New  Mexico;  to  acquire  100  percent  of 
the  voting  shares  or  assets  of 
International  State  Bank.  Raton.  New 
Mexico.  Comments  on  this  application 
must  be  received  not  later  than  June  4, 
1982. 

Board  of  Govemore  of  the  Federal  Reserve 
System.  May  5, 1982. 
Dolores  S.  Smith. 

Assistant  Secretary  of  the  Board. 

|FK  Doc  82-12877  Filed  5-10-82: 8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  82IM>150] 

Antibiotic  Drugs  and  Antibiotic 
Susceptibility  Medical  Devices;  Interim 
Certification  Procedures 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
interim  policy  of  discretionary 
replication  of  manufacturer's  tests  of 
batches  of  antibiotic  drugs  and 
antibiotic  susceptibility  devices.  The 
agency  is  inviting  public  comments  on 
the  interim  policy  to  assist  FDA  in 
deciding  whether  revisions  in  it  are 
warranted.  Tlie  purpose  of  the  interim 
policy  is  to  avoid  interruption  of 
supplies  of  antibiotic  drug  products 
pending  its  final  decision  on  the 
proposed  rule  to  exempt  these  products 
from  certification  published  in  the 
Federal  Register  of  May  7. 1982  (47  FR 
19954). 

DATES:  Effective  May  11, 1982; 
comments  by  June  11. 1962. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
RM.  4-62.  5600  Fishers  Lane.  Rockville. 
MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT. 
For  human  drugs:  Robert  J.  Meyer. 
Bureau  of  Drugs  (HFD-30),  Food  and 
Drug  Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-443-5220. 

For  animal  drugs:  Frank  G.  Pugliese. 
Bureau  of  Veterinary  Medicine  (HFV- 
103),  Food  and  Drug  Adminiatratioo, 


5600  Fishers  Lane.  Rockville.  MD  20857. 
301-443-3442. 

For  medical  devices:  Thomas  M. 
Tsakeris,  Bureau  of  Medical  Devices 
(HFK-440).  Food  and  Drug 
Administration.  8757  Georgia  Ave.. 
Silver  Spring.  MD  20910,  301-427-755a 
SUPPUMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  7, 1982  (47  FR 
19954),  FDA  proposed  to  amend  the 
antibiotic  drug  and  new  animal  drug 
regulations  to  exempt  aH  classes  of 
antibiotic  drugs  from  batch  certification 
requirements.  FDA  also  proposed  to 
exempt  antibiotic  susceptibility  devices 
from  batch  certification.  Because  of  the 
high  level  of  manufacturer  compliance 
with  existing  standards.  FDA  tentatively 
determined  that  batch-by-batch 
certification  by  FDA  is  not  necessary  to 
ensure  the  safety  and  efficacy  of 
antibiotic  drugs  and  antibiotic 
susceptibility  devices.  Under  the 
exemption,  manufacturers  would  not  be 
required  to  obtain,  before  mariceting. 
certification  of  each  batch  of  antibiotic 
drug. 

Under  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act),  antibiotic  drugs, 
like  most  other  new  drugs,  are  required 
to  be  shown  to  be  both  safe  and 
effectrre  oa  the  basis  of  adequate  and 
well-controlled  investigations,  before 
marketing.  Sections  507  and  512(n)  of 
the  act  (21  U.S.C.  357,  360b(n)).  however, 
in  setting  forth  requirements  for  the 
approval  of  antibiotic  drugs  for  human 
use  and  certain  antibiotic  drugs  for 
animal  use  (i.e..  antibiotic  drugs 
composed  wholly  or  partly  of  any  kind 
of  penicillin,  streptomycin, 
chlortetracycline.  chloramphenicol  or 
badtradn.  or  any  derivative  thereof), 
respectively,  require  that  each  batch  of 
antibiotic  drug  also  be  subject  to 
certification  before  marketing. 
Certification  procedures,  which  are  set 
forth  ia  §S  431.1  and  514.50  (21  CFR 
431.1  and  514.50).  involve  the  testing  of 
each  batch  for  compliance  with 
monograph  requirements  set  forth  in  21 
CFR  Parts  436  through  460  and  536 
through  555,  and  require  that 
manufacturers  submit  to  FDA 
information  on  the  product,  a  sample  of 
each  batch,  and  the  results  of  their  own 
tests.  If,  on  the  basis  of  the  information 
and  replication  testing  of  the  batch.  FDA 
determines  that  the  antibiotic  drug 
conforms  to  the  applicable  standards  of 
identity,  strength,  qoality,  and  purity 
found  in  the  monograph,  the  agency 
certifies  the  batch  and  issues  a 
certificate  attesting  that  tha  batdi 
conforms  to  the  applicable  monograph 
standards. 

On  several  occasions  in  the  past,  the 
agency  has  been  informed  by 
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manufactarers  that  the  length  of  time 
that  it  has  taken  to  obtain  certification 
delayed  the  distribution  of  products  and 
sometimes  rented  in  unnecessary 
disruption  in  the  supply  of  certain 
antibiotic  drug  products  to  the 
marketplace.  In  the  past  the  agency  has 
responded  to  this  problem  by  issuing  a 
certificate  or  release  based  only  upon  a 
manufacturer's  test  results  and  before 
the  agency's  replication  of  the 
manufacturer's  tests.  Upon  com^etion 
of  the  agency's  testing,  the  certificate  or 
release  was  amended  and  reissned 
based  upon  the  agency's  test  results. 

The  agency  is  adopting  a  new  policy 
in  order  to  avoid  any  potential 
operational  difficulties  in  FDA's 
laboratory  dnring  the  pendency  of  the 
proposed  rule  which  might  result  in  long 
delajrs  in  certification  and  unnecessary 
disruption  in  the  supply  of  some 
antibiotic  drug  products  to  the 
marketplace. 

The  agency  has  conducted  a  review  of 
the  certification  process  with  the 
objective  of  initiating  procedures  to 
avoid  these  delays  and  shortages.  Based 
on  this  review,  the  agency  is  adopting 
an  interim  policy  of  discretionary 
replication  of  manufacturer  tests  to 
avoid  interruption  of  supplies  of 
antibiotic  dnig  products.  Under  this 
interim  policy,  if  batch  certification 
submissions  of  any  antibiotic  drug 
product  exceed  the  agency  laboratory's 
capadty  to  perform  all  replicate  testing 
within  usual  and  customary  time  fi-ames, 
the  agency  will  not.  for  randomly 
selected  branches,  replicate  some  or  all 
of  the  manufacturers'  tests.  Thus,  the 
agency  may  issue  a  certificate  of 
certification  or  release  for  a  batch  of  an 
antibiotic  drug  product  based  solely  or 
in  part  on  manufacturers'  test  results, 
without  agency  replication.  As  it  has 
been  done  in  the  past,  when  the 
availability  of  facilities  permits,  the 
agency  may  replicate  the  manufacturer's 
tests  at  a  later  time,  and  amend  and 
reissue  certificates  issued  on  the  basis 
of  manufacturer  test  results  alone. 

This  interim  policy,  which  is 
authorized  by  sections  507  and  512(n)  of 
the  act  and  S  431.10  of  the  regulations 
(21  CFR  431.10)  will  not  require  the 
submission  of  additional  data  by 
penons  requesting  certification  or 
release  of  antibiotic  drug  products 
above  that  which  ia  routinely  received 
with  each  request  for  batch  certification 
or  release.  The  Cammissioner  of  Food 
and  Drugs  believes  that  there  is  good 
oanse  fat  putting  this  interim  policy  into 
effect  immediately  ta  prevent  disruption 
in  the  supply  of  antibiotics  to  the 
marketplekce  caused  by  certification 
delays^  Porthennare,  because  of  the  high 


degree  ot  industry  compHanee  in  this 
area,  this  action  will  not  compromise  the 
safety  Or  efficacy  of  these  drug  products. 
The  agency  requests  comments  on  this 
interim  policy  and  will  consider 
comments  received  in  determining 
whether  revisions  of  the  interin  policy 
are  warranted. 

Interested  persons  may,  on  or  before 
June  10. 19re,  submit  to  the  Dockets 
Management  Branch  (address  above), 
written  commmts  regarding  this  interin^ 
policy.  Two  copies  of  any  comments  are 
to  be  submitted  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  number 
found  in  brackets  in  the  beading  of  this 
document  Received  comments  may  be 
seen  in  the  office  above  between  9  ajn. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  May  7, 1982. 
loscph  P.  Hik, 

Associate  Commissioner  fitrReguIatary 

Affairs. 

(FK  Doc  az-UMt  n«i  S~ia-«2:  MS  ami 
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Radiological  Health  and  Safety 
Advisory  Committae:  Raquast  for 
Nominationa  of  Voting  ManrtMra 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  The  Food  and  Drug 

Administration  (FDA)  is  requesting 
nominations  for  membership  on  the 
Technical  Electronic  Product  Radiation 
Safety  Standards  Committee 
(TEPRSSC).  Four  vacandes  will  occur 
on  December  31, 1982. 

date:  Nominations  must  be  re<»ived  Iqr 
July  12, 1982. 

AOORESS:  Nominations  must  be 
submitted  to  the  Executive  Secretaiy. 
TEPRSSC  (HFX-4eO).  Bureau  of 
Radiologica]  Health,  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857. 


FOR  FURTHER  IMTOWMATION  CONTACT: 

Zory  R.  Claser.  Executive  Secretary. 
TEPRSSC  at  the  address  shown  above; 
301-443-3429. 

SUPPLEMENTARY  MFORMATION:  The 
Secretary  of  Health  and  Human 
Services,  and  by  ddegation.  the 
Commissioara  of  Pood  and  Dn^a,  and 
the  Director  of  the  Bureau  of 
Radiological  Health,  are  charged  with 
administration  of  those  portions  of  the 
Public  Health  Service  Act  that  are 
designed  to  protect  the  public  health 
fitim  hazardous  ladiatian  enuaaions 
bom  electronic  producta. 

TEPRSSC.  estahhahed  under  sectioo 
358(f)(1)(A)  of  the  Public  Health  Service 


20188 


Federal  Regirter  /  Vol.  47.  No.  91  /  Tuesday.  May  11.  1982  /  Noticeg 


Act  as  amended  by  the  Radiation 
Control  for  Health  and  Safety  Act  of 
1968  (42  U.S.C  263f(f)(l)(A).  must  be 
consulted  before  promulgation  of  any 
performance  standard  for  electronic 
product  radiation  safety. 

Nominations  Due  Date,  and 
Accompanying  Information 

All  interested  persons  are  invited  to 
nominate  qualified  condidates  for 
consideration  as  members  of  this 
Committee.  Nominations  must  be 
received  by  July  9, 1982  and  be 
accompanied  by  a  curriculum  vitae  that 
states  where  the  nominee  may  be 
contacted  and  that  provides  detailed 
evidence  of  the  nominee's  qualiBcations. 
including  current  employment  and 
professional  affiUations.  Nominations 
must  also  state  that  the  person 
nominated  is  aware  of  the  nomination, 
is  interested  in  becoming  a  member  of 
TEPRSSC  and  appears  to  have  no 
conflict  of  interest.  FDA  will  ask 
candidates  from  the  public  and 
government  sectors  to  provide  detailed 
information  concerning  financial 
holdings,  consultancies,  and  research 
grants  or  contracts  to  permit  evaluation 
of  possible  conflicts  of  interest. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minoirity  groups,  and  he 
physically  handicapped  are  adequately 
represented  on  advisory  committees 
and,  therefore,  particularly  encourages 
the  nomination  of  appropriately 
qualified  female,  minority,  and 
physically  handicapped  candidates. 
FDA  also  welcomes  the  nomination  of 
technically  qualified  individuals  to 
represent  the  consumer  perspective  on 
issues  before  the  Committee.  People 
who  have  previously  served  are  eligible 
for  reappointment. 

Further  information  on  requirements 
of  eligibility  for  membership  on  the 
Committee  is  provided  below. 

In  a  notice  published  in  the  Federal 
Register  of  May  22, 1981  (46  FR  28012), 
the  Commissioner  requested 
nominations  of  qualified  persons  to 
replace  members  of  TEPRSSC  whose 
terms  expired  in  1981.  Eligible 
individuals  nominated  in  response  to 
that  earlier  Federal  Register  publication 
who  did  not  receive  committee 
appointments  will  be  reconsidered  for  a 
period  of  2  years  after  nomination,  along 
with  those  newly  nominated  for  the 
vacancies.  The  following  are  the  names 
and  affiliations  of  the  nlembers  of 
TEPRSSC,  including  those  appointed  as 
a  result  of  the  May  22, 1981  request  for 
nominations. 

Current  members  of  TEPRSSC  are 
(dates  shown  are  December  31  of  the 
year  in  which  their  appointments 
expire): 


1.  Public  sector  Dr.  Valerie  A. 
Brookeman  (1982).  Professor,  Radiology 
Department  University  of  Florida 
College  of  Medicine.  Gainesville.  FL:  Dr. 
Thomas  F.  Budinger  (1985),  Professor  of 
Bioinstrumentation  and  Electrical 
Engineering.  Donner  Laboratory. 
University  of  CaUfomia.  Berkeley.  CA: 
Ms.  Janice  L  Gordon  (1985),  Safety  and 
Health  Coordinator,  International  Union 
of  Electrical,  Radio  and  Machine 
Workers.  Washington.  DC;  Dr.  Wende 
W.  Logan  (1983).  Consultant  in 
Radiology.  Rochester,  NY:  and  Ms.  Mary 
E.  Moore  (1963).  Associate  Radiological 
Physicist,  Cooper  Medical  Center. 
Camden.  NJ. 

2.  Industrial  sector:  Mr.  Cazamer  L. 
Crouch  (1983).  Consultant  in 
Illumination  Engineering.  Bellerose.  NY; 
Dr.  William  R.  Ingles  (1983).  Director  of 
Radiological  Services.  American 
Medical  International.  Inc..  Beverly 
Hills,  CA;  Mr.  Howard  W.  Johnson 
(1982),  Staff  Vice  President,  Product 
Safety.  RCA  Corp..  Cherry  Hill.  NJ;  Mr. 
Gerald  A.  Richardson  (1982).  Technical 
Director.  Irex  Medical  Systems  Corp.. 
Upper  Saddle  River,  NJ;  and  Dr.  Max  M. 
Weiss  (1985).  Director,  Radiation 
Protection  Group,  Industrial  Hygiene 
and  Safety  Adndnistration  Department, 
Bell  Laboratories,  Murray  Hill.  NJ. 

3.  Govenmient:  Mr.  David  E.  Janes 
(1985).  Chief,  Nonionizing  Radiation 
Surveillance  Branch.  Office  of  Radiation 
Programs,  Environmental  Protection 
Agency;  Mr.  Maurice  E.  Neuweg  (1985), 
Deputy  Director,  Office  of  Radiation 
Safety.  Illinois  Department  of  Nuclear 
Safety.  Springfield.  IL;  Mr.  Gerald  S. 
Parker  (Chairperson)  (1982).  Assistant 
Commissioner  for  Environmental 
Health,  Massachusetts  Department  of 
Public  Health.  Boston.  MA;  Mr.  David  H. 
Sliney  (1985).  Chief,  Laser/Microwave 
Branch.  U.S.  Army  Environmental 
Hygiene  Agency,  Aberdeen  Proving 
Ground,  MD;  and  Ms.  Goldie  B.  Watkins 
(1983),  Deputy  Commissioner  for 
Prevention  and  Special  Health 
Programs.  New  York  State  Health 
Department  New  York.  NY.  

Since  its  inception  in  1969.  TEPRSSC 
has  provided  valuable  technical  and 
scientific  advice  to  the  Bureau  of 
Radiological  Health.  FDA,  on  the 
development  of  electronic  product 
radiation  safety  performance  standards. 
Thus  far,  regulatory  performance 
standards  have  been  issued  under  21 
CFR  Chapter  I.  Subchapter  J,  for 
television  receivers,  cold  cathode  gas 
discharge  tubes,  microwave  ovens, 
diagnostic  x-ray  systems  and  their  major 
components,  cabinet  x-ray  equipment 
(including  x-ray  baggage  inspection 
devices  for  use  at  airports  and  similar 
facilities),  laser  products,  sunlamp 


products  (for  skin  tanning  purposes), 
high-intensity  mercury  vapor  discharge 
lamps,  and  ultrasound  therapy 
equipment  The  Committee  meets 
approximately  once  each  year  for 
approximately  2  days  and  occasionally 
also  reviews  documents  transmitted  by 
mail. 

Under  section  358(f)  of  the  Radiation 
Control  for  Health  and  Safety  Act  of 
1968,  members  will  be  appointed  by  the 
Commissioner  after  consultation  with 
public  and  private  agencies  concerned 
with  the  technical  aspect  of  electronic 
product  radiation  safety.  Each  member 
shall  be  technically  qualified  by  training 
and  experience  in  one  or  more  fields  of 
science  or  engineering  applicable  to 
electronic  product  radiation  safety.  As 
required  by  that  Act  the  Committee  is 
composed  of  15  members  selected  as 
follows: 

1.  Five  from  governmental  agencies, 
including  State  and  Federcd 
governments; 

2.  Five  from  the  affected  industry, 
after  consultation  with  industry 
representatives;  and 

3.  Five  from  the  general  public,  one  of 
which  shall  be  a  representative  of 
organized  labor.  The  representative  of 
organized  labor  also  must  be  technically 
qualified  by  education  or  experience  in 
one  or  more  fields  of  electronic  product 
radiation  safety. 

Effective  December  31, 1982,  two 
members  fivm  industry,  one  member 
from  the  public  sector,  and  one  member 
from  the  governmental  sector  will 
complete  their  terms. 

FDA  solicits  nominations  of 
individuals  qualified  in  electronic 
radiation  safety  4o  fill  these  vacancies 
for  a  4-year  term.  It  invites  nominations 
from  labor,  industry,  consumer, 
government  trade,  and  professional 
organizations,  as  Wfell  as  from  the  public 
at  large.  Curricultmi  vitae  and  other 
pertinent  information  should  be 
submitted  with  nominations. 

Dated:  May  3, 1982. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc.  tZ-lZS71  rUed  5-10-82: 8:45  un] 
BtLLINO  COOe  4t*0-«1-ll 


[Docket  No*.  eOP-OSOl  and  81P-01151 

Coherent,  Inc.  and  Cooper  Medical 
Devices  Corp^  Microsurgical  Argon 
Laser  Intended  for  Use  in  Otology; 
Panel  Recommendations  on  Petitions 
for  Reclassification 

agency:  Food  and  Drug  Administration. 
action:  Notice. 


SUMMAflY:  The  Food  and  Drug 
AdminiBtration  (FDA)  is  issuing  for 
public  comment  the  recommendations  of 
the  Ear,  Nose  and  Throat  Device  Section 
of  the  Ophthalmic;  Ear.  Nose,  and 
Throat;  and  Dental  Devices  Panel  (the 
Section)  that  the  microsurgical  argon 
laser  intended  for  use  in  otolaryngology 
(otology  and  laryngology)  be  reclassified 
from  class  III  (premarket  approval)  into 
class  n  [performance  standards).  The 
recommendations  were  made  after 
review  by  the  Section  of  reclassification 
petitions  filed  by  two  manufacturers  of 
the  same  generic  type  of  device:  Cooper 
Medical  Devices  Corp.  (fonneriy 
Spectra-Physics,  Inc.),  Mountain  View, 
CA  94042  (Docket  No.  81P-0115)  and 
Coherent,  Inc.,  Palo  Alto.  CA 
94303(Docket  No.  80P-0501).  After 
reviewing  the  Section  recommendation 
and  any  public  comments  received,  FDA 
will  approve  or  deny  the  reclassification 
petitions  by  order  in  the  form  of  letters 
to  the  petitioners.  FDA  has  tentatively 
concluded  that  the  device  should  be 
reclassified  into  class  II  when  it  is 
intended  for  use  in  otology,  but  not 
when  it  is  intended  for  use  in 
laryngology  or  general  use  in 
otolaryngology.  FDA's  decisions  on  the 
reclassification  petitions  will  be 
announced  in  the  Federal  Register. 
DATE  Comments  by  June  10, 1982.   ' 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harry  R.  Sauberman,  Bureau  of  Medical 
Devices  (HFK-460),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  20910,  301-427-7536. 
SUPPt£MENTARY  INFORMATION: 

Petition  81P-4I115 

Cooper  Medical  Devices  Corp. 

On  November  8, 1979,  Cooper  Medical 
devices  Corp.  (formerly  Spectra-Physics, 
Inc.),  Mountain  View,  CA  94042, 
submitted  to  FDA  a  premarket 
notification  under  section  510(k)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360(k))  stating  that  it 
intended  to  market  an  argon  laser 
device  model  770  with  microsurgical 
attachments  for  use  in  otolaryngological 
surgeiy.  After  reviewing  the  information 
in  the  premaiicet  notification,  FDA 
determined  that  the  device  is  not 
substantially  equivalent  to  any  device 
that  was  in  commercial  distribution 
before  May  28, 1976,  nor  is  the  device 
substanially  equivalent  to  a  device  that 
has  been  placed  in  commercial 
distribution  since  that  date  and 
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subsequently  reclassified  Accordingly, 
the  new  device  is  automatically 
classified  into  class  m  under  section 
513(fHl)  of  the  act  (21  U.S.C  360c(f)(l)). 
Under  section  515(a)(2)  of  the  act  (21 
U.S.C  380e(«)(2)).  before  a  device  that  is 
in  class  III  can  be  marketed,  it  must 
either  be  reclassified  under  section 
513(f)(2)  of  the  act  or  have  an  approved 
application  for  premarket  approval 
under  section  515  of  the  act  Such  a 
device  may  be  shipped  in  commerce, 
however,  if  there  is  in  effect  for  the 
device  an  investigational  device 
exemption  under  section  520(g)  of  the 
act  (21  U.S.C  360j(g)).  There  is  no 
approved  premaiicet  approval 
application  or  investigational  device 
exemption  in  effect  for  the  argon  laser 
with  microsurgical  attachments  for  use 
in  otolaryngological  surgery. 

On  October  15, 1980,  Cooper  Medical 
Devices  Corp.  submitted  to  FDA  under 
section  513(f)(2)  of  the  act  a 
reclassification  petition  for  an  aigon 
laser  device  model  770  with 
microsuigical  attachments  intended  for 
use  in  otoltuyngological  surgery.  Section 
513(f)(2)  of  the  act  requires  FDA  to  refer 
a  reclassification  petition  to  the 
appropriate  advisory  panel  and  to 
receive  a  reconunendation  on  whether 
to  approve  or  deny  the  petition.  Before 
submission  to  a  panel,  however,  section 
513(f)(2)(A)  of  the  act  (21  U.S.C 
360c(f)(2)(A)  and  9  860.134(b)(2)  (21  CFR 
134.(b)(2))  of  the  regulations  governing 
reclassification  under  section  513(f) 
require  FDA  to  determine  whether  the 
petition  contains  any  deficiency  which 
prevents  FDA  from  making  a  decision 
on  the  petition  and  to  notify  the 
petitioner  of  any  such  deficiency.  FDA 
determined  that  the  petition  contained 
certain  deficiencies  and  sent  a  letter  to 
the  petitioner  requesting  additional 
information.  Cooper  submitted  a 
supplement  to  the  petition,  and  FDA 
determined  that  the  petition,  with  the 
supplement  was  in  the  proper  format 
with  sufficient  data  for  review. 

Petitioo  80P-0501 

Coherent,  Inc. 

On  August  12. 1980.  Coherent.  Inc.. 
Palo  Alto,  CA  94303,  submitted  to  FDA  a 
premarket  notification  under  section 
510(k)  of  the  act  stating  that  it  intended 
to  market  an  aigon  laser  device  model 
900S  with  microsurgical  attachments  for 
surgical  applications  in  otology  (a  sub- 
specialty of  otolaryngology).  After 
reviewing  the  information  in  the 
premarket  notification,  FDA  determined 
that  the  device  is  not  substantially 
equivalent  to  any  device  that  was  in 
commercial  distribution  before  May  28. 
1976,  nor  is  the  device  substantially 


equivalent  to  a  device  that  has  been 
placed  in  commercial  distribution  since 
that  date  and  subsequently  redassified. 
Accordingly,  the  new  device  is 
automatically  classified  into  class  III 
under  section  513(f)(1)  of  the  act 

Under  section  515(a)(2)  of  the  act  (21 
U.S.C  360e(a)(2)),  before  a  device  that  is 
in  class  ID  can  be  marketed,  it  must 
either  be  reclassified  under  section 
513(f)(2)  of  the  act  or  have  an  approved 
application  for  premarket  approval 
under  section  515  of  the  act  Such  a 
device  may  be  shipped  in  commerce, 
however,  if  there  is  in  effect  for  the 
device  an  investigational  device 
exemption  under  section  520(g)  of  the 
act  (21  U.S.C  360j(g)).  There  U  no 
approved  premarket  approval 
application  or  investigational  device 
exemption  in  effect  for  the  argon  laser 
with  microsuigical  attachments  for  use 
in  otolaryngological  surgeiy. 

On  December  4. 198a  Coherent 
submitted  to  FDA  under  section  513(e) 
of  the  act  (21  U.S.C  360c(e))  a 
reclassification  petition  for  an  aigon 
laser  device  model  900S  with 
microsuigical  attachments  intended  for 
surgical  application  in  otology.  For  a 
petition  submitted  under  section  513(e) 
of  the  act  FDA  may  receive  from  the 
appropriate  advisory  panel  a 
recommendation  respecting  the 
proposed  change  in  the  devices 
classification.  In  this  case,  before 
submitting  the  petition  to  an  advisory 
panel,  FDA  determined  that  the  petition 
contained  certain  deficiencies  and  sent 
a  letter  to  the  petitioner  requesting 
additional  information.  Coherent 
submitted  a  supplement  to  the  petitition, 
and  FDA  determined  that  the  petition, 
with  the  supplement  was  in  the  proper 
format  with  sufficient  data  for  review. 

FDA  has  determined  that  the  two 
petitions  {81P-0115  and  80P-05Q1) 
concern  the  same  generic  type  of  device 
as  that  term  is  defined  in  §  880.3(i)  of  the 
classification  regulations  (21  CFR 
860.3(i)).  Further.  FDA  has  determined 
that  Uie  devices  subject  to  the  two 
petitions  are  substantially  equivalent  to 
each  other.  Petition  80P-0501  was 
submitted  under  section  513(e)  of  the 
act  petition  81P-0115  was  submitted 
under  section  513(f)  of  the  act  However, 
because  both  petitions  concern  the  same 
generic  type  of  device,  and  because  the 
devices  subject  to  the  petitions  are 
substantially  equivalent  to  each  other. 
FDA  has  processed  both  petitions  under 
the  procedures  specified  in  section  513(f) 
of  the  act  and  S  880.134  of  the 
regulations.  Accordingly,  FDA  referred 
both  petitions  to  the  Ear,  Nose,  and 
Throat  Device  Section  of  the  Ophthalmic 
Ear.  Nose,  and  Throat  Device  Section  «f 
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the  Ophthalmic;  Ear.  Note,  aod  Throat; 
and  Dental  Davices  Panel  (the  Sectiaa), 
and  in  accordanca  wdth  sectioa  513(f)(2) 
and  §  860.1M(b)(^  of  the  regulations 
will,  after  reviaiwing  the  Section 
recommenda  tions  and  any  public 
commenta  received,  approve  or  deny 
both  petitions  by  orders  in  the  form  of 
letters  to  the  petitieners. 

Sectioa  R0view 

On  Aprif  27  and  28, 1981,  the  Section 
reviewed  petition  8QP-0501,  from 
Coherent  as  well  as  petition  SlP-OltS. 
from  Cooper.  The  Section  recommended 
that  the  generic  ^e  of  device,  the 
microsurgical  argon  laser  intended  for 
use  m  otolaryngology,  be  reclassified 
from  class  III  into  class  0. 

To  determine  tte  proper  classification 
of  the  generic  type  (rf  device  subject  to 
the  two  petitions,  the  Section  considered 
the  criteria  specified  in  section  513fa)(l) 
of  the  act  For  the  purpose  of 
classincatioo,  the  Section  assigned  to 
thi»  generic  type  of  device  the  name, 
"argon  laser foruse  in  otolaryngology." 
and  identified  the  device  as  having 
indications  for  use  in  otolaryngoiogical 
surgery.  The  Section  noted  that  the  use 
of  the  argon  laser  is  an  alternative 
modality  far  surgical  excision  or 
alterertion  of  soft  tissue  and  bone  in  the 
middle  and  inner  ear.  The  Section  noted 
that  the  device  has  applications  in 
general  otoloaryngology  as,  for  example, 
it  may  be  nsed  fac  ablation  of  acoustic 
neuronomas  or  for  rranoval  of  laryngeal 
papillomas. 

Summary  of  the  Reasons  for  the 
Recommenda  tioa 

The  Section  gave  the  following 
reasons  in  support  of  its 
receauaeBdatien: 

1.  The  device  is  not  an  implant  is 
neither  life  sustaining  nor  life 
supporting,  and,  when  used  in 
accordsice  with  instructions  in  the 
labdmg.  does  n«t  present  a  potential 
unreasonable  risk  of  illness  or  iajury. 

2.  Although  general  controls  alone  are 
insufHcient  to  provide  reasonable 
assurance  of  safety  and  effectiveness  of 
the  device,  sul&eieat  scientific  and 
medical  data  exist  to  establish  a 
performance  standard  to  provide  such 
assurance.  Many  safety  features  of 
me(&cal  lasers  are  already  controlled  by 
existing  FDA  standards  (21  CFR  1040.10 
and  1040J11.  A  new  standard  or 
amendments  to  the  existing  standard  for 
medical  laser  products  may  be 
developed  Cor  this  device. 

3.  Failure  of  the  device  to  perform  in 
accordance  with  a  standard  possibly 
could  cause  iniuuy  to  tissue  in  or  asound 
the  operating  sits.  Inappropriate  use 
covid  lead  ta  risks  to  the  health  of  the 


patioit  The  Section  noted  that  specific 
risks  include  theraial  injury  due  to  beam 
exposure.  aiactriGat  shock  from 
excessive  voltage  or  current  limits,  and 
explosion  from  operating  the  device  in 
an  oxygen-eandbad  environment 

Summary  of  Data  Upon  Which  the 
Reconimeu  Jatiuu  is  Based 

The  Section  based  its 
recommendation  on  the  safety  and 
performance  characteristics  of  the 
generic  type  of  device  identified  in  the 
two  petitions  and  the  supplements  to  the 
petitions  (Refs.  1  and  Z).  FDA's 
evaluation  of  the  two  petitions  and 
supplements  were  considered  by  the 
'  Section  (Ref.  3).  The  Section  also  - 
considered  the  informatioH  on  the 
generic  type  of  device  that  was 
presented  to  the  Section  during  its 
meetings  of  October  27  and  28. 1980,  and 
April  27  and  28. 1981  (Refs.  4  and  5). 

The  Section  noted  that  Drs. 
DiBartolomeo  and  EHis  reported  on  the 
use  of  the  argoa  laser  in  treating  30 
patients  during  otologic  surgery  for 
disease  of  the  middle  and  external  ear. 
Fifteen  of  the  patients  had  surgical 
alteration  of  soft  tissues,  and  15  patients 
were  treated  for  disease  of  the  bony 
external  canat  or  disease  of  the  middle 
ear  ossicles,  including  otosclerosis  (ref. 
6).  Results  revealed  the  ability  of  the 
argon  laser  to  ablate  tissue  or  bone. 
When  the  laser  was  used  to  perform  a 
myringotomy,  the  procedure  was 
accomplished  without  disturbing  the 
fluid  of  the  middle  ear  or  the  natural 
bone  behind  the  eardrum.  Of  10  patients 
who  had  a  stapedectomy  performed 
with  an  argon  laser,  3-month 
postoperatfve  findings  indicated  that  9 
of  the  patients  had  satisfactory  closure 
of  the  str-bone  gap.  One  patient 
demonstrated  cJosnre  of  the  air-bone 
gap  at  2  months,  bat  developed  a  major 
dental  infection  on  the  same  side  as  the 
ear  surgery.  When  treatment  by  root 
canaf  surgery  using  a  high  speed  dental 
drill  was  completed,  the  patient  reported 
the  return  of  the  preexisting  conductive 
hearing  loss. 

Because  the  light  energy  generated  by 
the  argon  laser  is  converted  to  thermal 
energy  upon  absorption,  members  of  the 
Section  asked  about  possible  injury  to 
structure  of  the  inner  ear  during  middle 
ear  surgery.  DiBartolomeo  and  Ellis 
reported  that  pa^nta  under  local 
anesthesia  were  questioned  as  to  any 
sensation  of  vertigo  and  observed  fbr 
the  presence  of  nystagmus  (involuntary 
movement  of  the  eyeball).  None  of  the 
patients  evaluated  experienced  any 
vertigo  during  removal  of  their  stapes 
footplate.  Obaarvatian  fbr  ocular 
movements  als»  failed  to  reveal  any 
nystagmus  that  anght  be  due  to 


disturbances  in  the  labyrinth.  The 
authors  concluded  that  use  <A  the  argon 
laser  is  compatible  with  conventional 
surgery  of  the  soft  tissues  and  ossicular 
structtires  within  the  temporal  bone. 
They  stated  diet  of  10  patients  tested  fi>r 
sensorineural  hearing  loss  following 
stapedectomy,  only  1  patient 
demonstrated  a  loss  at  AJXO  hertz;  this 
loss  was  less  than  10  decibels,  (db)  (Ref. 
6) 

Dr.  Perkins  provided  audiometric 
results  following  a  series  of 
stapedotomies  on  11  patients  that  were 
performed  with  an  argon  laser  (Ref.  7). 
All  the  patients  had  6-week 
postoperative  audiograms  available  for 
analysis;  seven  pabents  had  S-week 
audiograms;  and  five  patients  had  4- 
month  audiograms.  At  6  weeks,  all  11 
patients  showed  closure  ot  the  air-bone 
gap  between  0  to  10  db  with  82  percent 
closing  between  0  to  5  db.  At  8  weeks, 
all  seven  patients  showed  closure 
between  0  to  lOdb  with  86  percent 
closing  between  0  to  5  dh.  At  4  months, 
all  five  patients  showed  closure 
between  0  tO'  10  db.  and  80  percent 
closing  between  0  to  5  decibels.  Dr. 
Perkins  noted  that  the  majority  of 
patients  in  the  study  reported  no  intra- 
operative or  postoperative  balance 
disturbances.  Dr.  Perkins  stated 
however,  that  some  patients  exhibited  a 
mild,  temporary,  postoperative, 
positional  disequilibrium.  For  eight 
patients  examined  on  the  second 
postoperative  day,  nystagmus  was  not 
present. 

Dr.  Perkins  discussed  the  absorption 
of  argon  laser  energy  by  middle  and 
inner  ear  structures,  with  respect  to 
device  safety  and  effectiveness  during 
otologic  surgery.  Dr.  Perkins  explained 
that  the  energy  density  of  the  laser  beam 
decreases  as  the  square  of  the  distance 
from  the  focal  point  i.e..  from  die  point 
of  surgery.  Dr.  Perkins  also  discussed 
use  of  the  argon  laser  in  sxffgery  of 
different  tissue  areas  encoxmtered  in 
general  otolaryngology.  As  an  example, 
use  of  the  laser  was  described  for 
treatment  of  acoustic  neuromas  (Ref.  7). 

The  current  performance  standards 
for  light-emitting  products  ia  9$  1040.10 
and  1040.11  (21  CFR  1040J0  and  104ail) 
contain  safety  requirements  that  apply  ^ 
to  medical  lasers.  The  intent  of  the 
standard  issned  under  section  asft  of  the 
Radiation  Contitil  for  Heahh  and  Safety 
Act  of  1968  (42  U.S.C.  26af)  is  to  reduce 
the  possibility  of  injury  firom 
electroma^ietic  radiation  fmni  a  laser 
device  by  providing  the  operator  with 
improved  control  of  the  emitted 
radiation  and  by  assuring  that 
individuals  who  use  lasers  are 
adequately  warned  of  tl»  hazards 
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associated  with  this  type  of  nonionizing 
radiation.  The  standard  is  designed  to 
assure  adequate  protection  for  the 
patient,  the  surgeon,  and  others  from 
inadvertent  exposure  to  hazardous 
levels  of  radiation  that  are  outside  the 
direct  field  of  device  operation.  The 
Section  noted  that  the  FDA  laser 
standard  relates  only  to  the  radiation 
safety  of  the  device,  and  not  to  the 
effectiveness  of  the  device,  or  to  the 
particular  skills  of  the  user  or  operator. 
Thus,  the  laser  standard  may  not 
prevent  an  undesired  exposure  of  a 
patient  during  a  surgical  procedure 
because  this  exposure  is  under  the 
surgeon's  control.  The  Section  also 
noted  that,  although  FDA  can  regulate  a 
device's  safety  and  effectiveness,  it 
cannot  regulate  a  surgeon's  skill. 

Recommendation  of  Section 

The  Section  believed  that  the 
petitioners  had  shown  that 
reclassification  of  the  generic  device 
into  class  II  would  assure  the  safety  and 
effectiveness  of  the  microsurgical  argon 
laser  intended  for  use  in  otolarygology. 
The  Section  also  believed  that 
application  in  otology  represented  the 
most  precise  and  critical  use  of  the 
device.  On  this  basis,  and  upon  the 
judgment  and  expertise  of  its  members, 
the  Section  recommended 
reclassification  of  the  microsurgical 
argon  laser  fit)m  class  III  into  class  II 
when  it  is  intended  for  use  in  surgery  in 
both  otology  and  laryngology 
(otolaryngology). 

Risks  to  Health 

The  Section  noted  that  inappropriate 
use  of  the  argon  laser  can  lead  to  injury 
to  pati^its.  Beam  overexposure  may 
cause  thermal  injury;  excessive  voltage 
or  current  limits  may  produce  electrical 
shock:  and  operation  of  the  device 
within  an  oxygen-enriched  environment 
may  cause  explosion. 

Additional  Findings 

The  Section  recommended  that  FDA 
assign  a  high  priority  to  the 
establishment  of  a  performance 
standard  for  the  microsurgical  argon 
laser  intended  for  use  in  otolaryngology. 
The  Section  recommended  that  labeling 
for  the  device  include  a  comprehensive 
description  of  the  techniques,  risks,  and 
hazards  which  accompany  the  use  of  the 
argon  laser  for  applications  in 
otolaryngology.  In  addition,  the  Section 
recommended  that  labeling  of  the  device 
include  a  discussion  on  how  the 
attendant  risks  and  hazards  can  be 
avoided. 


FDA  Position 

Petition  81P-0115  requested 
reclassification  of  the  generic  type  of 
device  from  class  III  into  class  II  when 
the  device  is  intended  for  use  in 
otolaryngology.  Petition  80P-0501 
requested  reclassification  of  the  generic 
type  of  device  bom  class  III  into  class  D 
when  the  device  is  intended  for  use  in 
otology.  The  Section  recommended  that 
the  generic  type  of  device  be  reclassified 
fi-om  class  m  into  class  II  when  the 
device  is  intended  for  general  use  in 
otolarjrngology. 

FDA  disagrees  in  part  writh  the 
Section  and  believes  that  the 
microsurgical  argon  laser  should  be 
reclassified  from  class  III  into  class  II 
only  for  use  in  otology.  FDA  bases  its 
belief  on  the  medical  and  scientific  data 
presented  in  the  two  petitions,  the 
supplements  to  the  petitions,  and  the 
information  presented  at  the  Section 
meetings  of  October  27  and  28, 1980,  and 
April  27  and  28, 1981.  FDA  notes  that 
most  of  the  data  available  on  the  device 
involve  its  use  in  otology.  Only  brief 
remarks  were  made  during  the  meetings 
of  the  Section  citing  its  general  use  in 
otolaryngology.and  no  medical  or 
scientific  reports  or  published  clinical 
studies  were  submitted  to  support  its 
general  use  in  otolaryngology.  FDA 
informed  Cooper  that  insufficient 
information  had  been  provided  to 
support  reclassification  from  class  III 
into  class  II  of  the  generic  device  when 
it  is  intended  for  uses  other  than 
otological  surgery.  Cooper  responded  by 
submitting  to  FDA  additional 
supplements  to  its  petition  which  were 
intended  to  substantiate  use  of  the 
device  in  general  otolaryngology.  These 
supplements  to  petition  81P-0115  were 
insufficient  to  alter  FDA's  belief  that  the 
manufacturer  had  failed  to  demonstrate 
that  the  device  should  be  reclassified 
from  class  III  into  class  11  when  intended 
for  use  in  otolaryngology.  Further,  on 
October  27, 1980,  Stuart  M.  Strong,  M.D.. 
Section  consultant  advised  the  Section 
that  the  microsurgical  argon  laser  has 
had  very  limited  use  within 
otolaryngology  other  than  in  otology  and 
that  medical  and  scientific  questions 
remain  to  be  answered  concerning  use 
of  the  device  for  soft  tissue  destruction. 
Thus,  FDA  has  tentatively  concluded 
that  the  petition  should  be  denied 
insofar  aa  it  requests  reclassification  of 
the  generic  type  of  device  for  use  in 
laryngology  or  general  use  in 
otolaryngology. 

In  FDA's  judgment  a  microsurgical 
ai:gon  laser  intended  for  medical 
purposes  other  than  in  otology  presents 
a  sufficiently  serious  risk  to  the  health, 
safety,  or  welfare  of  patients  and  that  it 


therefore  is  a  "significant  risk"  device 
(see  21  CFR  Part  812).  FDA  advises, 
therefore,  that  any  investigational  study 
of  such  use  of  the  device  is  required  to 
be  conducted  in  accordance  with  the 
investigational  device  exemption 
regulations  applicable  to  "significant 
risk"  devices. 
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After  considering  the  economic 
consequences  of  approving  these 
reclassification  petitions,  FDA  certifies 
that  this  notice  requires  neither  a 
regulatory  impact  analysis,  as  specified 
in  Executive  Order  12291,  nor  a 
regulatory  flexibility  analysis,  as 
defined  inthe  Regulatory  Flexibility  Act 
(Pub.  L  96-354).  If  FDA  approves  tfie 
petition  that  requests  reclassification  of 
the  device  when  it  is  intended  for  use  in 
otology,  the  petitioners  and  any  other 
future  manufacturer  of  the  device 
intended  for  this  use  would  be  relieved 
of  the  costs  of  complying  with  the 
premarket  approvEd  requirements  in 
section  515  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360e).  The 
costs  the  petitioners  would  incur  from 
reclassification  into  class  II  caimot  be 
quantified  until  performance  standards 
are  developed.  Because  of  statutory 
deadlines  (section  513(f)(2)  of  the  act) 
and  requirements  in  the  regtilations  (21 
CFR  860.134(b)(5)),  FDA  is  required  to 
publish  this  notice  in  the  Federal 
Register  as  soon  as  practicable.  As 
authorized  by  section  8(a)(2)  of 
Executive  Order  12291.  FDA  is 
publishing  in  the  Federal  Register  this 
notice  writiiout  clearance  of  the  Director, 
Office  of  Management  and  Budget  As 
soon  as  practicable,  FDA  will  notify  that 
office  of  the  publication  of  this  notice. 
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Interested  persons  may,  on  or  before 
June  10, 198Z  submit  to  the  Dockets 
Management  Branch  (address  above), 
written  comments  on  this 
recommendation.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
generic  name  of  the  device  and  the 
docket  numbers  found  in  brackets  in  the 
heading  of  this  document  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  dirough  Friday. 

Dated:  May  3. 1982. 
WiQiam  F.  Randolph. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc  82-12880  Filed  S-10-82:  8:45  am) 
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[Docicat  No.  82N-0125] 

Puerto  Rico  Community  Blood  Center, 
Inc^  Opportunity  for  Hearing  on  Intent 
To  Revoke  ULS.  Ucenee  Na  397 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  giving  notice  of 
opportunity  for  bearing  on  a  proposal  to 
revoke  the  establishment  and  product 
licenses  issued  to  Puerto  Rico 
Commuraty  Kood  Center,  Inc.,  for  the 
manufacture  of  Whole  Blood  (Human). 
The  proposed  revocation  is  based  on 
failure  to  conform  to  certain  provisions 
of  the  biolo^cs  regulations  speeified  in 
this  document 

DATES:  The  firm  may  submit  a  written 
request  for  a  hearing  by  June  10. 1982, 
and  any  data  justifying  a  hearing  must 
be  submitted  by  July  12, 1982;  other 
interested  persons  may  submit 
commenls  on  the  proposed  revocation  to 
the  Dockets  Management  Branch  by  July 
12. 1982. 

ADORSSS:  Written  requests  for  hearing 
and  written  comments  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-82,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
POK  FtmTHBt  INFOMNATION  CONTACT: 
Steven  F.  Falter,  Bureau  of  Biologies 
(HFB-620},  Pood  and  Drug 
Administration,  8800  Rockville  Pike, 
Bethesda.  MD  20205.  301-443-1306. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
proposing  to  revoke  the  establishment 
and  product  licenses  (U.S.  License  No. 
397)  issued  to  Puerto  Rico  Community 
Blood  Center,  Inc.,  1824  Femandaz 
Juncos  Av«..  Santurce.  PR  00909,  for  the 
manufacture  of  Whole  Blood  (Human). 
The  proposed  revocation  is  based  on  the 
failure  of  the  firm  and  its  responsible 


management  to  conform  to  the 
applicable  standards  and  conditions 
establised  in  its  license  and  the 
requirements  in  Parts  BOa  601,  606,  610, 
and  640  (21  CFR  Parts  600,  601.  606.  610, 
and  640}  and  failure  to  comply  with 
§  600.10  (21  CFR  eoaiO)  in  that  no 
person  exercised  control  over  the 
establishment  in  matters  relating  to 
compliance  with  the  biologies 
regulations  for  a  significant  period  of 
time.  FDA  concludes  that  these  actions 
present  an  unreasonable  hazard  to  the 
health  of  donors  and  recipients  of  whole 
blood  collected  at  the  establishment 

An  FDA  inspection  of  this  firm  from 
July  15  to  August  17, 1981,  revetded 
nimierous  deviations  from  applicable 
standards  designed  to  ensure  the  well- 
being  of  blood  donors  eind  the  continued 
safety,  piirity,  and  potency  of  the 
product.  FDA  concluded  that  the  nature 
and  extent  of  noncompliance  with  the 
applicable  standards  observed  during 
this  inspection  also  demonstrated  a 
failure  of  responsible  personnel  to 
exercise  control  over  the 
establishment's  operations. 

By  letter  dated  September  15, 1981, 
issued  under  i  601.8  (21  CFR  601.6),  FDA 
suspended  U.S.  establishment  License 
No.  397  and  the  product  Ucense  for 
Whole  Blood  (Human)  issued  to  Puerto 
Rico  Community  Blood  Center,  Inc.  The 
letter  detailed  the  grounds  for 
suspension  and  instructed  the  firm  to, 
among  other  things,  cease  collecting  and 
shipping  Whole  Blood  (Human)  until 
otherwise  notified  and  to  notify  the 
Bureau  of  Biologies  in  v\niting  of  the 
specific  actioas  taken  to  correct  ail  of 
the  deviations  acted.  The  letter  also 
offered  the  firm  the  opportunity  to 
request  that  rerocation  be  held  la 
abeyance  pending  resolution  of  the 
matters  involved. 

In  a  telephone  conversation  oa 
September  25. 1981.  the  Executive 
Director  of  the  firm  requested  that  the 
revocation  be  held  in  abeyance.  The 
verbal  request  for  abeyance  was 
confirmed  in  a  letter  to  FDA  dated 
October  5, 1981,  which  indicated  that  the 
firm's  corrective  measures  would  consist 
of  training  two  identified  "responsible 
heads."  purchasing  new  equipment 
meeting  with  FDA,  and  remodeling  its 
building.  The  letter  acknowledged  the 
absence  of  a  responsible  head  (a  term  in 
21  CFR  600.10  that  applies  to  an 
individual  appointed  by  the  firm  and 
approved  in  advance  by  FDA,  whose 
responsibilities  include  assuring 
compUance  with  all  applicable 
regulations),  and  admitted  to  "much 
harm"  done  to  the  firm  by  unidentified 
individuals.  In  apparent  recognition  of 
its  deficiencies,  the  firm,  in  its  letter, 
requested  probation  (of  its 


establishment  license)  for  6  months 
instead  of  revocation  of  its  license.  The 
regulations  do  not  provide  for 
"probation"  of  an  establishment  license 
and,  irrespective,  such  an  action  would 
be  tantamount  to  reinstatement  of  the 
firm's  license — an  unacceptable 
alternative.  On  the  basis  of  a  review  of 
the  firm's  records  obtained  during  the 
July  15  through  August  17, 1981 
inspection  and  the  firm's  October  1981 
letter,  FDA  has  determined  that  the 
firm's  response  is  totally  inadequate  to 
determine  compliance  with  the 
applicable  regulations  and,  moreover, 
demonstrates  a  lack  of  understanding  of 
the  meaning  and  intent  of  the 
regulations.  Accordingly,  FDA  is 
proceeding  directly  to  revocation 
without  providing  the  firm  further 
opportunity  to  achieve  compUance. 

In  a  letter  dated  January  18, 1982, 
issued  under  §  601.5(b)  (21  CFR 
601.5(b)),  FDA  provided  the  firm  with 
due  notice  of  the  agency's  intent  to 
revoke  U.S.  License  No.  397  and  to  issue 
a  notice  of  opportunity  for  hearing.  The 
letter  also  instructed  die  firm  to  contact 
the  Director,  Division  of  Compliance, 
Bureau  of  Biologies  within  10  working 
days  of  receipt  of  the  letter  if  its  wished 
to  waive  the  opportunity  for  a  hearing. 
In  a  telephone  conversation  with  FDA's 
San  Juan  District  on  March  11, 1982,  the 
Executive  Director  of  the  firm  responded 
to  FDA's  notice  of  intent  to  revoke  U.S. 
License  No.  397  by  declining  to  waive 
the  right  of  an  opportunity  for  a  hearing. 
Accordingly,  FDA  is  now  issuing  a 
notice  of  opportunity  for  hearing  on  the 
matter  under  S  12.21(b)  (21  CFR 
12.21(b)). 

Copies  of  the  letter  dated  September 
15. 1961,  detailing  the  grounds  for 
suspension,  the  letter  dated  October  5, 
1981,  in  response  to  this  suspension,  and 
the  letter  dated  January  18, 1982,  setting 
forth  the  notice  and  intent  to  revoke  U.S. 
License  No.  397  are  on  file  at  the 
Dockets  Management  Branch  (address 
above). 

The  grounds  for  revocation  include, 
but  are  not  limited  to,  the  foUowing 
significant  deviations  found  during  the 
July  15  through  August  17, 1981  FDA 
inspection  of  the  firm  at  the  location 
cited  above.  Further  groimds  are  set 
forth  in  the  September  15, 1981  and 
January  18, 1982  letters. 

1.  For  at  least  the  period  June  18, 1981, 
through  July  22, 1961,  no  person 
exercised  control  of  the  establishment  in 
all  matters  relating  to  compliance  with 
the  provisions  of  21  CFR  e00.10(a). 

2.  Records  were  not  made  of  each  step 
in  the  collection,  processing,  storage, 
and  distribution  of  each  unit  of  blood 
and  blood  components  so  that  all  steps 


could  be  cleariy  traced  (21  CFR 
606.160(a)(1),  for  example: 

a.  Many  donor  records  for  units 
collected  between  June  18  and  July  22, 
1981.  lacked,  among  other  things, 
medical  histories,  vital  signs,  dates  of 
coUection.  and/or  hemoglobin 
determinations  (21  CFR  60e.l60(b)(l)); 

b.  Processing  records  for  units 
BA56791  through  BA56861  lacked  results 
of  ABO  and  Rh  blood  group  tests  (21 
CFR  606.160(b)(2)(i)); 

c.  Although  blood  components  were 
prepared  and  distributed,  there  were  no 
records  of  component  preparation, 
including  relevant  dates  and  times  (21 
CFR  606.160(b)(2)(ii)); 

d.  There  were  no  records  available  of 
tests  for  the  presence  of  the  hepatitis  B 
surface  antigen  (HB^J  for  units 
BA56768  through  56777  and  BA56805 
through  56861  (21  CFR  606.160(b)(2)(i)); 

e.  Distribution  records  were 
incomplete  or  inaccurate  (21  CFR 
606.160(b)(3));  and 

f.  Compatability  test/distribution 
records  often  contained  several  different 
collections  and/or  expiration  dates  for 
the  same  unit  (21  CFR  606.160(a)(1)). 

3.  Units  of  Whole  Blood  (Human) 
collected  in  anticoagulant  citrate 
phosphate  dextrose  solution  (CPD)  were 
labeled  with  expiration  dates  well  in 
excess  of  21  days,  some  as  much  as  35 
days;  and  at  least  one  unit  collected  in 
CPD  was  relabeled  with  collection  and 
expiration  dates  different  from  those  on 
the  original  label  (21  CFR  606.120(bK5) 
and  610.53(a)). 

The  Commissioner  of  Food  and  Drugs 
is  offering  an  opportunity  for  a  hearing 
under  S  12.21(a)  on  the  proposed 
.  revocaticm  of  the  establishment  and 
product  licenses  (U.S.  License  No.  397) 
issued  to  Puerto  Rico  Community  Blooid 
Center,  Inc.,  for  the  manufacture  of 
Whole  Blood  (Human).  The  firm  may 
submit  written  request  for  a  hearing  to 
the  Dockets  Management  Branch  by 
June  10, 1982,  and  any  data  justifying  a 
hearing  must  be  submitted  by  July  12, 
1982;  other  interested  persons  may 
submit  comments  on  the  proposed 
revocation  to  the  Dockets  Management 
Branch  by  July  12, 1982. 

The  procedures  and  requirements 
governing  this  notice  of  opportunity  for 
hearing,  other  comments,  a  grant  or 
denial  of  hearing,  a  notice  of  appearance 
and  request  for  hearing,  the  submission 
of  data,  and  information  and  analyses  to 
justify  a  hearing  are  contained  in  21  CFR 
Part  12  and  21  CFR  314.200  (see  21  CFR 
601.7(a)). 

The  faUure  of  a  licensee  to  file  timely 
written  appearance  and  request  for  a 
hearing  constitutes  an  election  of  the 
licensee  not  to  avail  itself  to  the 
opportunity  for  a  bearing  concerning  the 
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proposed  license  revocation  and  a 
waiver  of  any  contentions  governing  the 
legal  status  of  the  product  at  issue.  Any 
such  product  may  not  thereafter  lawfully 
be  mariceted,  and  FDA  will  initiate 
appropriate  regulatory  action  to  remove 
such  product  from  the  mariceL  Any 
biological  product  marketed  without  an 
approved  license  is  subject  to  regulatory 
action  at  any  time. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  speciHc  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  on  the  face  of  the 
data,  information,  and  factual  analyses 
in  the  request  for  a  hearing  that  there  is 
no  genuine  and  substantial  issue  of  fact 
that  precludes  the  revocation  of  the 
license,  or  when  a  request  for  hearing  is 
not  made  in  the  required  format  or  with 
the  required  analyses,  the  Commissioner 
of  Food  and  Drugs  will  enter  summary 
judgment  against  the  licensee  requesting 
the  hearing,  making  findings  and 
conclusions  that  justify  denying  a 
hearing. 

Two  copies  of  any  submissions  are  to 
be  submitted,  except  that  individuals 
may  submit  one  copy.  Submissions  are 
to  be  identified  wiUi  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  Such  submissions,  except  for 
data  and  information  prohibited  from 
public  disclosure  under  21  U5.C  331(j} 
or  18  U.S.C.  1905,  may  be  seen  in  the 
office  above  between  9  a.m.  and  4  p.m.. 
Monday  through  Friday. 

This  notice  is  issued  under  the  Public 
Health  Service  Act  (sea  351,  58  StaL  702 
as  amended  (42 13.3.C.  262))  and  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  201,  502.  505,  701,  52  Stat.  1040- 
1042  as  amended.  1050-1053  as 
amended,  1055-1056  as  ameiyled  by  70 
Stat  919  and  72  Stat  948  (21  U.S.C.  321. 
352,  355.  371).) 

Dated:  May  4, 1982. 

William  F.  Randolph. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FK  Doc  82-12679  Filed  6-l».«2:  ftts  am] 
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[Docket  Na  81P-0167] 

Tomato  Juice  Deviating  From  identity 
Standard;  Temporary  Permit  for 
Marlcet  Teetlng 

AQEncy:  Food  and  Drug  Administration. 
action:  Notice. 


SUMMARV:  The  Food  and  Drug 
Administration  (FDA)  aimounces  that  a 
temporary  permit  has  been  issued  to  the 
Bison  Canning  Co.,  Inc..  to  market  test 


tomato  juice  irom  concentrate.  This 
action  enables  the  Bison  Canning  Co. 
Ina.  to  initiate  its  experimental  market 
testing  of  tomato  juice  from  concentrate. 
DATE8:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  food 
is  introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  August  9, 1982.  However,  the 
permit  may  terminate  sooner,  depending 
upon  the  final  action  on  FDA's  proposal 
to  amend  the  standard  of  identity  for 
tomato  juice  published  in  the  Federal 
Register  of  May  9. 1978  (43  FR 19864).  If 
the  proposal  is  affirmed,  the  pennit  will 
terminate  on  the  effective  date  of  the 
final  regulation.  If  the  proposal  is 
rejected,  the  pennit  will  expire  30  days 
after  the  negative  ruling  on  die  proptMaL 
FON  RJRTNDI  mrOWMATIOIl  oomtact: 
F.  Leo  Kaufinan,  Bureau  of  Foods  (HFF- 
214),  Food  and  Drug  Administration,  200 
C  St  SW..  Washington.  D.C  20204. 202- 
245-1164. 


SUFPLEMENTARV  MWONMATIOM:  A 

temporary  permit  was  issued  to  die 
Bison  Canning  Co..  Inc  200  South  Main 
St.  Angola.  NY  14006.  under  S  130.17  (21 
CFR  130.17)  conconing  temporary 
permits  to  facilitate  market  testing  of 
foods  deviating  fitira  the  requirements  of 
the  standards  of  identity  promulgated 
under  section  401  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  341). 
Notice  of  the  issuance  of  the  permit  was 
published  in  the  Federal  Register  of  June 
2. 1981  (46  FR  29542).  The  Bison  Canning 
Co..  Inc  has  requested  that  the  existing 
temporary  pennit  be  extended  Ua  the 
duration  of  die  administrative 
proceedings  pertaining  to  the  proposal 
to  amend  the  standard  of  identity  for 
tomato  juice  published  in  the  Fedeial 
Register  of  May  9. 1978  (43  FR  19864). 
Because  the  finn  did  not  begin  market 
testing  under  the  original  pennit  beftue 
die  August  31. 1981  deadline,  it  is 
necessary  that  the  agency  issue  a  new 
temporary  permit  The  permit  covers 
limited  interstate  marketing  tests  of 
tomato  juice  that  deviated  from  the 
standard  of  identity  prescribed  for 
tomato  juice  under  {  156.145  (21  CFR 
156.145).  The  product  is  pr^iared  frxHn 
tomato  paste  that  complies  with  the 
requirements  of  \  155.191(a)(1)  (21  CFR 
155.191(a)(1)).  The  test  product  contains 
not  less  than  5.5  percent  by  weight  of 
tomato  soluble  solids,  which  is 
equivalent  to  a  single-strength  tomato 
juice  normally  found  in  the  maricetplace. 
The  permit  provides  for  the  temporary 
marketing  of  a  total  of  25,000  cases  of 
twenty -four  13V4-ounce  cans  of  the 
product  to  be  distributed  in  the  State  of 
New  York,  and  in  Metropolitan  Detroit, 
MI,  Qeveland.  OH,  and  Pittsburgh.  PA. 
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The  test  product  is  to  be  packed  at  the 
Bison  Canning  Co.,  Inc.,  plant  located  in 
Angola,  NY. 

Tlie  principal  display  panel  of  the 
label  will  state  the  product  name  as 
'Tomato  Juice  From  Concentrate."  Each 
of  the  ingredients  used  will  be  stated  on 
the  label  as  required  by  the  applicable 
sections  of  Part  101  (21  CFR  Part  101), 
except  that  the  tomato  ingredient 
complying  with  the  requirements  of 
§  155.igi(a)(l)  will  be  declared  as 
"tomato  concentrate." 

This  permit  is  effective  for  15  months 
beginning  on  the  date  the  new  food  is 
introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  no  later 
than  August  9, 1982.  If  the  proposal  is 
aRirmed,  the  permit  will  terminate  on 
the  effective  date  of  the  final  regulation. 
If  the  proposal  is  rejected,  the  permit 
will  expire  30  days  after  the  negative 
ruling  on  the  proposed. 

Dated:  May  4, 1982. 
William  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc  82-12878  Filed  5-10-82:  8:45  am] 
BILUNO  COOE  4iaa-oi-M 


Health  Care  Rnancing  Administration 

National  Professional  Standards 
Review  Council;  Meeting 

In  accordance  with  Section  10(a)(2]  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  I),  announcement  is  made  of 
the  following  Council  meeting: 

Name:  National  Professional  Standards 
Review  Council. 

Date  and  time:  May  24. 1982  (10:00  a.m.  to 
5M  p.m.]:  May  25, 1982  (9:00  a.m.  to  12 
noon). 

Place:  Multi-Puipose  Room.  Altmeyer 
Building,  6401  Security  Boulevaiid, 
Woodlawn.  Maryland  21235. 

Purpose  of  the  Meeting:  The  Council  was 
established  to  advise  the  Secretary  of 
Health  and  Human  Services  on  the 
administration  of  Professional  Standards 
Review  (Title  XL  Part  B,  Social  Seciuity 
Act).  Professional  Standards  Review  is  the 
procedure  to  assure  that  the  services  for 
which  payment  may  be  made  imder  the 
Social  Security  Act  are  medically 
necessary  and  conform  to  appropriate 
professional  standards  for  the  provision  of 
quality  health  care.  The  Council's  agenda 
will  include  discussion  of  a  variety  of 
issues  relevant  to  the  implementation  of 
the  PSRO  program.  On  May  3, 1982,  a 
tentative  agenda  will  be  made  available  to 
the  pubUc. 

The  meeting  of  the  Council  is  open  to 
the  public.  Public  attendance  is  limited 
to  space  available. 

Any  member  of  the  public  may  file  a 
written  statement  with  the  Council 
before,  during,  or  after  the  meeting.  To 


the  extent  that  time  permits,  the  Council 
Chairperson  will  allow  public 
presentation  of  oral  statements  at  the 
meeting. 

All  communications  regarding  this 
Council  shoidd  be  addressed  to  Daniel 
E.  Nickelson,  National  Professional 
Standards  Review  Council,  Health 
Standards  and  Quality  Bureau, 
Dogwood  East  Building,  1849  Gwyim 
Oak  Avenue,  Baltimore,  Md.,  21207, 
(301)  594-9207. 

Dated:  April  24, 1982. 
Daniel  E.  Nickelson, 

National  Professional  Standards  Review 
Council. 

[FR  Doc.  82-127SS  Filed  S-10-82;  8.-45  am] 
BILUNO  COOE  412l>-(0-M 


Office  of  Human  Development 
Services 

[Program  Announcement  13612-825] 

Availability  of  FY  1982  Financial 
Assistance  for  Native  Hawaiian 
Economic  Development  Project 

agency:  Office  of  Human  Development 
Services,  HHS. 

subject:  Aimouncement  of  Availability 
of  Fiscal  Year  1982  Financial  Assistance 
for  one  Native  Hawaiian  Economic 
Development  Project. 

summary:  The  Administration  for 
Native  Americans  (ANA)  announces 
that  applications  are  being  accepted  for 
financial  assistance  under  section  803  of 
the  Native  American  Programs  Act  of 
1974,  Pub.  L  93-«44,  as  amended. 
Eligible  applicants  are  Native  Hawaiian 
organizations  as  described  in  the 
Eligible  Applicant  Section.  Regulations 
governing  this  program  are  published  in 
the  Code  of  Federal  Regulations  in  45 
CFR  Part  133B. 

DATES:  The  closing  date  for  the  receipt 
of  applications  is  July  12, 1982. 

Program  Purpose 

The  purpose  of  the  Administration  for 
Native  Americans  (ANA)  is  to  promote 
social  and  economic  self-sufficiency  of 
American  Indians,  Alaskan  Natives  and 
Native  Hawaiians  through  financial 
assistance,  training  and  technical 
assistance,  and  research,  demonstration, 
and  evaluation  activities  as  authorized 
by  the  Native  American  Programs  Act. 

The  concept  of  self-sufficiency  is 
defined  by  ANA  as  follows: 

Self-sufficiency  is  the  level  of 
development  and  degree  of  ability  in 
which  a  Native  American  community 
can  provide  for  the  needs  of  community 
members  and  pursue  its  own  social  and 
economic  goals. 


•  Responsibility  for  achieving  self- 
sufficiency  rests  with  the  governing 
bodies  of  Indian  tribes  and  in  the 
leadership  of  Native  American  groups. 

•  Development  of  self-sufficiency 
entails  economic  progress,  together 
with  establishment  or  improvement  of 
social  systems  which  protect  and 
enhance  the  health  and  well-being  of 
individuals,  families  and  conmiimities. 

•  Achievement  of  self-sufficiency  is 
based  on  the  community's  ability  to 
plan,  organize  and  direct  resources  to 
meet  community  needs  and  goals. 
The  Administration  for  Native 

Americans  bases  it  program  and  policy 
initiatives  on  the  following  three 
program  goals: 

•  To  develop  or  strengthen  tribal 
governments  and  Native  American 
institutions  and  local  leadership  to 
assure  local  control  and  decision 
making  over  all  resources. 

•  To  foster  the  development  of  stable, 
diversified  local  economies  and 
economic  activities  which  provide 
jobs,  promote  economic  well-being, 
and  reduce  dependency  on  social 
services. 

•  To  support  local  access  to,  and 
coordination  of,  services  and 
programs  which  safeguard  the  health 
and  well-being  of  people,  and  which 
are  essential  to  a  thriving  and  self- 
sufficient  commimity. 

Project  Goal  and  Objectives 

The  goal  of  this  program  is  to  increase 
the  economic  self-sufficiency  of  a 
specific  conununity  within  the  Native 
Hawaiian  population  in  Hawaii. 
Financial  assistance  will  be  provided  to 
a  Native  Hawaiian  organization  to  be 
used  as  a  catalyst  for  economic  growth, 
for  establishing  a  viable  community- 
based  economic  institution  and/or  for 
increasing  Native  Hawaiian 
participation  in  the  economy  of  the  State 
of  Hawaii. 

Applicants  must  indicate  that  the 
project  will  address  one  or  more  of  the 
following  ANA  program  objectives: 

•  Implement  economic  development 
projects  which  provide  for  more 
effective  use  of  available  land, 
minerals  and  other  natural  resources 
for  the  benefit  of  the  Native  Hawaiian 
constituency. 

•  Develop  Native  Hawaiian 
entrepreneurship,  and  economic 
development  projects  which  support 
current  and  future  private  enterprise 
development 

•  Develop  community  controlled 
enterprises  and  cooperative  ventures. 

•  Increase  employment  opportunities 
for  Native  Hawaiians. 
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The  following  project  ideas  are 
offered  in  the  hope  that  they  will 
stimulate  the  thinking  of  applicants  as 
they  develop  projects  and  objectives 
speciHc  to  their  own  community  needs: 

•  Development  of  a  project  design  to 
increase  Native  Hawaiian  ownership 
of  business  and/or  to  assist  those 
Native  Hawaiian  businesses  ab«ady 
established; 

•  Development  of  a  specific  Native 
Hawaiian  community-owned 
enterprise  in  any  of  a  number  of 
areas.  This  objective  could  be 
oriented  toward  an  agricultural, 
aquacultural,  commercial  or  industrial 
project  which  wotdd  increase  the 
economic  stability  and  livelihood  of  a 
given  community;  or 

•  A  project  designed  to  create  or 
increase  Native  Hawaiian 
employment  opportunities  and/or 
employability  of  community  members. 
Such  a  project  might,  for  instance,  be 
related  to  development  of  a  job/skills 
bank,  matching  individual  Native 
Hawaiian  skills  with  available  jobs.  A 
subobjecfive  might  be  to  develop  an 
affirmative  action  plan  in  conjunction 
with  apprpiHiate  State/local  agencies 
and/or  {Hivate  employers. 

Project  Considerations 

In  the  application,  assurance  must  be 
provided  that  the  proposed  project  will 
in  no  manner  replace  or  duplicate 
economic  related  activities  supported  by 
another  Federal  or  State  agency,  but 
ANA  encourages  linkages  with  Federal 
and  State  economic  development 
activities. 

The  economic  feasibility  or  viability 
of  the  project  must  already  be 
determined  and  must  be  clearly 
presented  in  the  application. 
Additionally,  the  application  must 
provide  objective(s)  for  interacting  and 
coordinating  with  appropriate  Federal. 
State  or  local  governmental  agencies  or 
community-based  projects  with 
economic  development  responsibilities. 

Since  the  expected  project  period  will 
be  for  two  years,  all  applications  should 
include  objectives  for  each  of  the  two 
years  with  clear  explanation  as  to  how 
one  year's  funding  relates  to  the  other. 

ANA  is  interested  in  funding  projects 
which  will  result  in  benefits  to  the 
community  which  extend  beyond  the 
project  period.  The  projects  developed 
by  the  appUcant  must  relate  to  clearly 
identified  community  needs  and  must  be 
a  priority  of  the  applicant  organization. 
The  application  is  expected  to  reflect 
significant  conununity  involvement  and 
support  in  the  development  of  project 
goals,  and  ensure  continuing  community 


input  in  project  implementation.  The 
projects  to  beionded  are  expected  to  be 
self-sustaining  or  completed  at  the  end 
of  the  project  period. 

The  applicant  should  also  identify  by 
source,  purpose  and  amoimt,  other 
Federal  and  non-Federal  resources  and 
show  how  these  resources  will  be 
coordinated  with  the  proposed  project 

The  description  of  the  activities  in  the 
application  to  accomplish  each  objective 
will  be  a  major  consideration  by  which 
ANA  will  review  the  reasonableness  of 
estimated  costs. 

We  encourage  applicants,  where 
feasible,  to  develop  their  projects  jointly 
with  other  Native  Hawaiian 
organizations,  or  colleges,  universities, 
community  agencies  or  business  and 
industry  interests  that  result  in  multi- 
organizational  support  or  the  potential 
of  future  joint  funding. 

Eligible  Af^licants 

Any  non-profit  Native  Hawaiian 
organization  in  Hawaii  governed  by  an 
openly  and  publicly  elected  board  of  at 
least  51%  of  Native  Hawaiians,  and  not 
presently  receiving  direct  ANA  funding, 
is  eligible  to  apply  for  a  grant  under  this 
program  annoimcement  Island  Centers 
are  eligible  applicants. 

Available  Funds 

ANA  expects  to  awcird  $200,000  in 
Fiscal  Year  1982  for  one  grant  award 
under  Ais  program  announcement.  The 
budget  period  will  be  12  months  and  the 
project  period  will  be  two  (2)  years. 

Refunding  after  the  first  year  will 
depend  upon  the  grantee's  satisfactory 
progress,  the  availability  of  funds,  the 
grantees'  compliance  with  the  Native 
American  Program  Regulations,  and  the 
submission  of  a  quality  application  in 
response  to  ANA's  FY  '83  Funding 
Guidance. 

However,  the  applicant  must  note  that 
expected  funding  for  the  second  year 
will  be  less  than  the  $200,000  for  the  first 
year  and  must  analyze  and  propose 
costs  accordingly. 

Grantees  Share  of  Project 

Grantee  must  provide  up  to  20%  of  the 
total  approved  cost  of  the  project 
Grantee  contributions  may  be  in  cash  or 
in  kind,  fairiy  evaluated,  including,  but 
not  limited  to,  plant  equipment  and 
services.  The  contributions  must  be 
allowable  under  the  Department's 
applicable  regulations  in  45  CFR  Part  74, 
Subparts  G  and  Q  and  must  be  project 
related. 

Under  certain  circumstances,  some  or 
all  of  the  non-Federal  share  of  the 
project  may  be  waived  by  ANA.  Further 


explanation  is  contained  in  S  1338.52  of 
ANA's  regulations  which  will  be 
provided  in  the  application  kit 

The  Apidication  Process 

Availability  of  application  forms.  In 
order  to  be  considered  for  a  grant  under 
this  program  announcement  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ANA.  ClarificatioH  and/or 
explanation  on  the  grant  application 
process  as  well  as  the  application  kit 
containing  the  necessary  forms  may  be 
obtained  bx>m:  Department  of  Health 
and  Human  Services,  Administration  for 
Native  Americans.  Ro<Mn  530a  North 
Building,  330  Independence  Avenue. 
SW.,  Washington.  D.C  20201.  Ms.  Janice 
B.  Phalen.  (202)  245-7730;  Attention:  Na 
13612^825. 

Application  submission.  One  signed 
original  and  the  appropriate  number  of 
copies  of  the  grant  application,  including 
all  attachments,  must  be  submitted  to 
the  address  specified  in  Ae  application 
kit 

The  application  shall  be  signed  by  an 
individual  authorized  to  act  for  die 
applicant  agency  and  to  assume  for  the 
agency  the  obligations  imposed  by  the 
terms  and  conditions  of  the  grant  award, 
including  Native  American  Program 
Rules  and  Regulations. 

A-OS  notification  process.  In 
compliance  with  the  Department  of 
Health  and  Human  Services* 
implementation  of  the  Office  of 
Management  and  Budget  Circular  No. 
A-95  Revised  (procedures  at  41  FR  2052. 
January  13. 1976),  appbcante  who 
request  grant  support  must  prior  to 
submission  of  an  application,  notify 
both  the  State  and  Areawide 
Clearinghouses  of  the  intent  to  apply  for 
Federal  financial  assistance.  Some  State 
and  Areawide  Clearin^iouses  provide 
their  own  forms  for  the  notification  and 
others  use  the  facesbeet  (SP-424)  of  the 
appUcation  form.  Applicants  should 
contact  the  appropriate  Qearingbouses 
(listed  at  42  FR  2210,  January  la  1977) 
for  information  on  how  they  can  meet 
the  A-95  requirements. 

Application  consideration.  The 
Commissioner  determines  the  final 
action  to  be  taken  with  respect  to  each 
grant  application  for  this  program. 
Applications  which  do  not  conform  to 
this  announcement  or  are  not  complete 
will  not  be  accepted  for  review  and 
applicants  will  be  notified  in  writing 
accordingly.  Applications  which  are 
complete  and  conform  to  the 
requirements  of  this  program 
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annoucement  are  subjected  to  a 
competitive  review  and  evaluation  by 
qualified  persons.  The  results  of  the 
review  assist  the  Commissioner  in  the 
consideration  of  competing  applications. 
The  Commissioner's  consideration  also 
takes  into  account  the  comments  of  the 
A-95  Qearinghouse,  ANA  staff,  and 
other  interested  parties.  The 
Commissioner  makes  grant  awards 
consistent  with  the  purpose  of  the  Act, 
the  regulations,  and  program 
announcement  within  the  limits  of  funds 
available. 

After  the  Commissioner  has  reached  a 
decision  either  to  disapprove  or  to  fund 
a  competing  grant  application, 
unsuccessful  applicants  are  notified  of 
the  decision  in  writing.  Successful 
applicants  are  notified  through  the 
issuance  of  a  Notice  of  Financial 
Assistance  Awarded  which  sets  forth  in 
writing  to  the  recipient  the  amount  of 
funds  awarded,  the  purpose  of  the  grant, 
the  terms  and  conditions  of  the  grant 
award,  the  effective  date  of  the  award, 
the  budget  period  for  which  support  is 
given  {md  the  amount  of  recipient 
participation.  It  also  specifies  the  total 
project  period  for  which  support  is 
contemplated. 

Criteria  for  Review  and  Evahiation 

Competing  grant  applications  will  be 
reviewed  and  evaluated  against  the 
following  criteria:  (100  points) 

1.  The  overall  application  is  consistent 
with  the  ANA  program  objectives  as 
described  in  this  program  announcement 
and  reflect  efforts  directed  towards 
achieving  self-sufficiency  for  the 
constituent  community.  (10  points) 

2.  Applicant's  objectives  are 
quantifiable,  measurable,  and  are 
supported  by  and  interrelated  to  the 
activities,  budget,  and  personnel 
components  of  the  application.  If 
training  and  technical  assistance  is 
required  to  support  the  objectives/ 
activities,  the  T/TA  plan  must  detail 
tasks  specifying  resources  available 
and/or  required,  person-days  allocated, 
time  and  cost  (20  points) 

3.  That  the  proposed  activities  are 
defined,  detailed,  in  support  of  the 
objectives  and.  if  well  executed,  will 
achieve  the  intended  results.  (14  points] 

4.  Applicant's  objectives  reflect 
community  priorities  as  evidenced  by 
references  to  the  applicant's  short-  and 
long-range  plans  and  by  the  involvement 
of  the  community  in  the  development  of 
the  project  objectives.  (10  points) 

5.  Applicant's  budget  is  presented  in 
detail,  with  complete  explanations  and 
justifications  of  line  items  and  is  of 
reasonable  cost  to  the  government  (15 
points) 

6.  Project  personnel  are  or  will  be  well 
qualified  to  achieve  project  objectives 


AS  demonstrated  by  resimies  and/ or 
position  descriptions.  (7  points) 

7.  Applicant  demonstrates  the 
necessary  management  and 
administrative  capabilities  in  such  areas 
as  finandaL  personnel,  property,  travel, 
eta,  to  justify  receipt  of  Federal  fuflds 
and  to  ensure  accountability  of  funds, 
and  that  the  applicant  has  adequate 
facilities.  (4  points) 

8.  Applicant  demonstrates  that  at  the 
end  of  the  2-year  project  period,  the 
project  will  be  (1)  completed.  (2)  self- 
sustaining,  or  (3)  continuing  with  non- 
ANA  support  If  the  project  will 
continue  beyond  the  project  period,  the 
applicant  describes  their  plan  for 
coordination  of  non-ANA  resources.  (10 
points) 

9.  That  the  project  is  economically 
feasible  or  viable  as  presented  in  the 
application.  (10  points) 

Closing  Date  for  Receipt  of  Application 

The  closing  dates  for  receipt  of  all 
applications  under  this  program 
announcement  are  Jidy  12, 1982. 

Mailed  applications.  Applications 
mailed  through  the  U.S.  Postal  Service 
shall  be  considered  as  meeting  the 
deadline  if  they  are  either 

1.  Received  on  or  before  the  deadline 
date;  or, 

2.  Sent  by  first  class  mail,  postmarked 
on  or  before  the  deadline  date,  and 
received  in  time  for  submission  to  the 
independent  review  group.  (Applicants 
are  cautioned  to  request  a  legible  U.S. 
Postal  Service  postmark  or  to  use 
e}q>ress  m§il  or  certified  or  registered 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing). 

Applications  submitted  by  other 
means.  Applications  submitted  by  any 
means  except  mailing  first  class  through 
the  U.S.  Postal  Service  shall  be 
considered  as  meeting  the  deadline  only 
if  they  are  physically  received  before 
close  of  business  on  or  before  the 
deadline  date. 

Late  applications.  Applications  which 
do  not  meet  these  criteria  are 
considered  late  applications  and  will  not 
be  considered  in  the  current 
competition. 

Applications  redeved  after  July  12, 
1982  because  they  were  postmarked  or 
hand-delivered  too  late  or  addressed 
incorrectly  will  not  be  accepted  and  will 
be  returned  to  the  applicant  without 
consideration. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  13.612  Native  American 
Programs) 


Dated:  April  28. 1982. 

A.  David  Lester. 

Commissioner,  Administration  for  Native 
Americans. 

Approved:  May  5, 1982. 

Jaime  L  Maiuano, 

Acting  Assistant  Secretary  for  Human 
Development  Services. 

(FR  Doc.  82-12870  Filed  S-10-S2: 8:45  am] 
MUJtM  COOC  4130-01-11 


IProgrsm  AnnouncenMnt  13812-S26] 

Availability  of  FY  1982  Financial 
Assistance  for  Native  American 
Projects 

agency:  Office  of  Human  Development 
Services.  DHHS. 

SUBJECT:  Announcement  of  Available 
Fiscal  Year  1982  Finandal  Assistance 
for  Native  American  Projects. 
summary:  The  Administration  for 
Native  Americans  announces  that 
applications  are  being  accepted  for 
finandal  assistance  imder  section  603  of 
the  Native  American  Programs  Act  of 
1974,  Pub.  L  93-644.  as  amended. 
Eligible  applicants  are  indiein  tribes  and 
Native  American  groups  and 
organi2ations  as  described  in  the 
Eligible  Applicant  Section.  Regulations 
covering  this  program  are  published  in 
the  Code  of  Federal  Regulations  in  45 
CFR  Part  1336. 

DATE:  llie  dosing  date  for  receipt  of  all 
applications  is  July  12, 1982. 

Program  Purpose 

The  piupose  of  the  Administration  for 
Native  Americans  (ANA)  is  to  promote 
social  and  economic  self-suffidency  of 
American  Indians,  Alaskan  Natives  and 
native  Hawaiians  through  financial 
assistance,  training  and  technical 
assistance,  and  research,  demonstration, 
and  evaluation  activities  as  authorized 
by  the  Native  American  Programs  Act 
llie  concept  of  self-sufficiency  is    - 
defined  by  ANA  as  follows: 

Self-suffidency  is  the  level  of 
development  and  degree  of  ability  in 
which  a  Native  Americem  community 
can  provide  for  the  needs  of  community 
members  and  ptursue  its  own  social  and 
economic  goals. 

•  Responsibility  for  achieving  self- 
sufficiency  rests  with  the  governing 
bodies  of  Indian  tribes  and  in  the 
leadership  of  Native  American  groups. 

•  Development  of  self-suffidency 
entails  economic  progress,  together 
with  establishment  or  improvement  of 
social  systems  which  protect  and 
enhance  the  health  and  well-being  of 
individuals,  families  and  communities. 
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•  Achievement  of  self-sufficiency  is 
based  on  the  community's  ability  to 
plan,  organize  and  direct  resources  to 
meet  community  needs  and  goals. 
TTie  Administration  for  Native 
Americans  bases  its  program  and  policy 
initiatives  on  the  following  three 
program  goals: 

(1]  To  develop  or  strengthen  tribal 
governments  and  Native  American 
institutions  and  local  leadership  to 
assure  local  control  and  decision 
making  over  all  resources. 

(2)  To  foster  the  development  of 
stable,  diversified  local  economies  and 
economic  activities  which  provide  jobs, 
promote  economic  well-being,  and 
reduce  dependency  on  social  services. 

(3)  To  support  local  access  to,  and 
coordination  of,  services  and  programs 
which  safeguard  the  health  and  well- 
being  of  people,  and  which  are  essential 
to  a  thriving  and  self-sufficient 
community. 

The  overall  strategy  followed  by  ANA 
in  the  accomplishment  of  these  goals  is 
centered  on  supporting  tribal 
governments  and  other  Native  American 
organizations  in  the  development  and 
implementation  of  community-based, 
long-term  social  and  economic 
development  strategies  (SEDS)  aimed  at 
promoting  the  self-sufficiency  of  their 
own  communities.  This  strategy  is  based 
on  two  fundamental  principles: 

(1)  That  the  local  community  and  its 
leadership  are  responsible  for 
determining  their  own  needs,  setting 
priorities,  planning  and  implementing 
programs  aimed  at  satisfying  those 
needs;  the  unique  mix  of  socio- 
economic, political  and  cultural  factors 
operating  at  each  community  make  this 
a  necessity,  only  the  local  community  is 
in  a  position  to  apply  its  own  cultural 
values,  and  weigh  the  trade-offs  in 
deciding  on  various  strategies  and 
programs  which  invariably  have  socio- 
cultural  as  well.as  economic 
consequences. 

(2)  TTiat  economic  and  social 
development  are  interrelated,  and  that 
development  in  one  area  shouJd  be 
balanced  with  development  in  the  other, 
in  order  to  enhance  self-sufficiency. 
Without  a  careful  balance  of  the  two. 
serious  dislocations  may  result  that  can 
jeopardize  all  of  the  community's 
development  efforts.  It  is  now  an 
accepted  premise  that  an  expansion  of 
social  services,  without  a  concomitant 
strengthening  of  incentives  for 
employment  and  economic 
development,  will  invariably  lead  to 
greater  dependency;  conversely, 
inadequate  social  services  can  seriously 
impede  efforts  aimed  at  increased 
productivity  and  economic  development 


The  fundamental  task  which  Native 
American  communities  face  is  that  of 
building  an  endiuing  social  and 
economic  foundation  in  keeping  with 
local  needs,  resources  and  cultural 
values.  This  goal  is  impeded  by 
underdevelopment  or  inaccessibility  of 
human,  natural  and  financial  resources 
at  all  levels  of  the  public  and  private 
sector — as  these  resources  relate  to 
Native  American  needs.  The  problem  of 
social  and  economic  underdevelopment 
is  characterized  by: 

•  Inadequate  development  of  tribal 
governments,  community  institutions 
and  Native  American  leadership  to 
assume  the  role  they  must  plan  in 
controlling  and  directing  development 
toward  social  and  economic  self- 
sufficiency; 

•  Inaccessible,  fi-agmented  and 
uncoordinated  services  at  all  levels  of 
government— tribal,  state  and 
federal — resulting  in  a  social  service 
base  for  Native  Americans  which  is 
insufficient  to  support  and  advance 
economic  development; 

•  Non-existent  or  infrequent  linkages 
with  the  private  sector  economy  and 
social  service  systems;  and 

•  Undeveloped  or  underdeveloped  local 
economies  so  lacking  in 
diversification  that  they  cannot 
provide  the  jobs,  the  economic 
stability  or  die  foundation  for 
economic  progress  which  would 
increase  individual  productivity  and 
reduce  dependence  on  welfare 
services. 

Project  Goals  aod  Objectives 

The  goal  of  this  program 
announcement  is  to  assist  Indian  tribes 
and  local,  community-based  Native 
American  organizations  to  develop  and 
implement  a  joint  effort  with  the  private 
sector  segment  of  the  commimity  to 
undertake  a  project(s)  which  will 
increase  the  social  and  economic  self- 
sufficiency  of  the  Native  American 
community.  The  private  sector  refers  to 
all  non-government  sectors  in  the 
community  and  has  two  sub-sectors. 
The  first  one  is  the  business  sector  with 
a  basic  setting  in  the  commercial 
marketplace,  operating  for  profit  through 
competitive  economics;  the  second  is  the 
voluntary  sector,  dependent  largely  on 
voluntary  donations  of  time  and  money, 
operating  through  persuasion  and  social 
and  moral  incentives.  The  business 
sector  encompasses  major  corporations, 
small  businesses,  and  industry 
associations,  such  as  Chambers  of 
Ck)mmerce,  National  Association  of 
Manufacturers.  The  voluntary  sector  is 
comprised  of  foundations,  unions, 
professional  organizations  (Le., 
American  Nurses  Association),  civic. 


fi°atemal  and  denominational 
organizations  (i.e.,  Kiwanis,  Junior 
League,  United  Methodist  Church)  and 
organizations  whose  members  provide 
direct  services  (i.e.,  American  Hospital 
Association.  National  League  for 
Nursing). 

ANA  considers  a  joint  effort  to  be  a 
partnership  between  two  or  more 
parties  where  each  agrees  to  contribute 
its  own  distinctive  talents/resources  to 
a  common  enterprise.  By  stimulating 
private  sector  involvement  in  Native 
American  communities.  ANA  seeks  to 
reduce  Native  Americans'  dependency 
on  public  services,  encourage  local 
control  of  resources  and  promote 
economic  growtL  ANA  is  interested  in 
funding  alternative  strategies, 
undertaken  jointly  by  Native  Americans 
and  the  private  sector,  which  can  best 
assist  Native  American  commimities 
and  tribal  governments  achieve  a 
balanced  social  and  economic 
development,  overcome  economic 
isolation,  build  community-based  and 
diversified  local  economies,  and 
maximize  the  utilization  of  the  existing 
capacities/resources  (human,  financial, 
natural)  at  the  community  level  for 
development  purposes. 

Applicants,  in  the  development  and 
implementation  of  a  partnership 
arrangement  with  the  private  sector, 
must  indicate  that  the  proposed 
project(s)  will  address  one  or  more  of 
the  following  ANA  program  objectives: 

•  Achieve  effective  use  of  available 
land,  minerals  and  other  natural 
resources  for  the  benefit  of  the  Native 
American  constituency. 

•  Achieve  effective  and  efficient 
management,  planning,  and 
coordination  of  economic 
development  projects. 

•  Develop  Native  American 
entrepreneurship,  and  economic 
development  projects  which  support 
current  and  future  private  enterprise 
development 

•  Develop  community  controlled 
enterprises  and  cooperative  ventures. 

•  Increase  employment  opportunities 
for  Native  American. 

•  Obtain  the  legal  capabilities 
necessary  for  economic  development 
in  the  Native  American  ccnnmunity. 

•  Increase  the  accountability  and 
responsiveness  of  social  service 
delivery  organizations  to  the  Native 
American  constituency. 

•  Develop  or  access  the  resources, 
services,  and/or  benefits  wfaidi  are 
necessary  for  meeting  the  health, 
education,  and  social  needs  of  the 
Native  American  constituency  in  a 

•  culturally  appropriate  way. 
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•  Achieve  comprehensive,  effective  and 
efficient  management,  planning,  and 
coordination  of  social  development 
services  and  programs. 

ANA  is  interested  in  funding 
initiativet  or  projects  where  the  inivate 
sector  partner  assumes  an  active  role  in 
the  development  and  implementation  of 
the  project,  not  merely  contributes 
money  to  the  effort  ANA  is  seeking 
projects  where  the  private  sector  plays  a 
substantive  role.  The  following  project 
ideas  are  offered  in  the  hope  that  they 
will  stimulate  the  thinking  of  applicants 
as  they  develop  projects  and  objectives 
specific  to  their  own  commimity  needs. 

•  A  partnership  where  one  party 
provides  training  and  the  other  party 
provides  guaranteed  employment. 

•  A  partnership  in  which  one  party 
provides  institutional  infrastructures, 
and/or  legal  and  regtilatory  support 
and  the  other  party  provides  the 
technical  expertise  and  resources 
necessary  for  a  conmion  effort 

•  A  partnership  that  might  include  the 
exchange  of  technical,  managerial, 
legal,  administrative  expertise. 

•  A  partnership  in  which  one  party 
provides  access  to  capital  and  the 
other  party  provides  market 
guarantees. 

•  A  Native  American  applicant  may  act 
as  a  catalyst  to  bring  about  a 
partnership  between  two  parties  in 
the  community  in  order  to  increase 
Native  American  employment  widen/ 
increase  the  economic  and/or  tax 
base  of  the  community,  or  in  other 
ways  increase  the  Native  American 
community's  self-sufficiency. 

Contact  Penon 

Applicants  who  wish  further 
clarification  of  this  announcement  may 
call  Ms.  Janice  Phalen,  ANA. 
Washington,  D.C.  (202)  2A5-7730, 

Eligible  Applicants 

Indian  tribes,  community-based 
Indian  urban  centers,  rural, 
nonreservation  Indian  groups,  Native 
American  nonprofit  organizations 
serving  one  or  more  specifically  defined 
Native  American  communities.  Native 
Hawaiian  community-based 
organizations,  and  Alaskan  Native 
nonprofit  regional  corporations  are 
eligible  to  apply  for  a  grant  under  this 
program  announcement 

Available  Funds 

ANA  expects  to  award  $300,000  in 
Fiscal  Year  1982  under  this  program 
announcement  It  is  anticipated  that  4-6 
grant  awards  will  be  made  with  a  range 
of  $40,000  to  $60,000  per  award.  The 
budget  period  will  be  12  months  and  the 
project  period  %vill  be  one  year. 


Grantee  Share  of  Praject 

Grantees  must  provide  up  to  20%  of 
the  total  approved  cost  of  the  project 
Grantee  contributions  may  be  in  cash  or 
in  kind,  fairly  evaluated,  including,  but 
not  limited  to,  plant  equipment  and 
services.  The  contributions  must  be 
allowable  under  the  Department's 
applicable  regulations  in  45  CFR  Part  74, 
Subparts  G  and  Q  and  must  be  project 
related. 

Under  certain  circiunstances,  some  or 
all  of  the  non-Federal  share  of  the 
project  may  be  waived  by  ANA.  Further 
explanation  is  contained  in  {  1336.52  of 
ANA's  regulations  which  will  be 
provided  in  the  application  kit 

The  Application  Process 

Availability  of  application  forms.  In 
order  to  be  considered  for  a  grant  imder 
this  program  announcement  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ANA.  Clarification  and/or 
explanation  on  the  grant  application 
process  as  well  as  the  application  kit 
containing  the  necessary  forms  may  be 
obtained  from:  Department  of  Health 
and  Human  Services,  Administration  for 
Native  Americans,  Room  5300,  North 
Building,  330  Independence  Avenue, 
SW.,  Washington,  D.C  20201,  Ms.  Janice 
B.  Phalen.  (202)  245-7730;  Attention:  No. 
13612-826. 

Application  submission.  One  signed 
original  and  the  appropriate  number  of 
copies  of  the  grant  application.  Including 
all  attachments,  must  be  submitied  to 
the  address  specified  in  the  application 
kit 

The  application  shall  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  agency  and  to  assume  for  the 
agency  the  obligations  imposed  by  the 
terms  and  conditions  of  the  grant  award, 
including  Native  American  ^grams 
Rules  and  Regulations. 

A-95  notification  process.  In 
compliance  with  the  Department  of 
Health  and  Human  Services' 
implementation  of  the  Office  of 
Management  and  Budget  Circular  No. 
A-es  Revised  (procedures  at  41 FR  2052, 
January  13, 1976),  applicants  with  the 
exception  of  Federally  recognized  tribes, 
who  request  grant  support  must  prior  to 
subniissian  of  an  application,  notify 
both  the  State  and  Areawide 
Clearinghouses  of  the  intent  to  apply  for 
Federal  financial  assistance.  Some  State 
and  Areawide  Clearinghouses  provide 
their  own  forms  for  the  notification  and 
others  use  the  facesheet  (SF-424)  of  the 
application  form.  Applicants  should 
contact  the  appropriate  Clearinghouses 
(listed  at  42  FR  22ia  January  10, 1977) 
for  Information  on  how  Utey  can  meet 
the  A-OS  requirements. 


Application  consideration.  The 
Commissioner  determines  the  final 
action  to  be  taken  with  respect  to  each 
grant  appUcation  for  this  program. 
Applications  which  do  not  conform  to 
this  announcement  or  are  not  complete 
will  not  be  accepted  for  review  and 
applicants  will  be  notified  in  writing 
accordingly.  Applications  which  are 
complete  aind  conform  to  the 
requirements  of  this  program 
annoimcement  are  subjected  to  a 
competitive  review  and  evaluation  by 
qualified  persons.  The  results  of  the 
review  assist  the  Commissioner  in  the 
consideration  of  competing  applications. 
The  Commissioner's  consideration  also 
takes  into  accoimt  the  comments  of  the 
A-95  Clearinghouse,  ANA  staff,  and 
other  interested  parties.  The 
Commissioner  makes  grant  awards 
consistent  with  the  purpose  of  the  Act 
the  regulations,  and  program 
announcement  within  the  limits  of  funds 
available. 

After  the  Commissioner  has  reached  a 
decision  either  to  disapprove  or  to  fund 
a  competing  grant  application, 
unsuccessful  applicants  are  notified  of 
the  decision  in  writijig.  Successful 
applicants  are  notified  through  the 
issuance  of  a  Notice  of  Financial 
Assistance  Awarded  which  sets  forth  in 
writing  to  the  recipient  the  amount  of 
funds  awarded,  the  purpose  of  the  grant, 
the  terms  and  conditions  of  the  grant 
award,  the  effective  date  of  the  award, 
the  budget  period  for  which  support  is 
given  and  the  amount  of  recipient 
participation.  It  also  sp>ecifies  the  total 
project  period  for  which  support  is 
contemplated. 

Ciiteila  for  Review  and  EvafaiatifMi 

Competing  grant  applications  will  be 
reviewed  and  evaluated  against  the 
following  criteria:  (100  points) 

1.  The  overall  application  is  consistent 
with  the  ANA  program  announcement 
and  refiects  efforts  directed  towards 
achieving  self-sufficiency  for  the 
constituent  community.  (20  points) 

2.  Applicant's  objectives  are 
quantifiable,  measurable,  and  are 
supported  by  and  interrelated  to  die 
activities,  budget  and  perscmnel 
components  of  the  application.  If 
training  and  technical  assibtance  is 
required  to  support  the  objectives/ 
activities,  the  T/TA  plan  details  tasks 
specifying  resources  available  and/ or 
required,  person-days  allocated,  time 
and  cost  (20  points) 

3.  Applicant's  proposed  activities  are 
defined,  detailed,  in  support  of  the 
objectives  and.  if  well  executed,  will 
adiieve  the  intended  results.  (10  points) 


4.  Applicant's  objectives  reflect 
community  priorities  as  evidenced  by 
references  to  the  applicant's  short-  and 
long-range  plans  and  by  the  involvement 
of  the  community  in  the  development  of 
the  project  objectives.  (10  points) 

5.  Applicant's  budget  is  presented  in 
detail,  with  complete  explanations  and 
justifications  of  line  items  and  is  of 
reasonable  cost  to  the  government.  (10 
points] 

6.  Project  personnel  are  or  will  be  well 
qualified  to  achieve  project  objectives 
as  demonstrated  by  resumes  and/or 
position  descriptions.  (15  points] 

7.  Applicant  demonstrates  the 
necessary  management  and 
administrative  capabihties  in  such  areas 
as  financial,  personnel,  property,  travel, 
etc.  to  justify  receipt  of  Federal  funds 
and  to  ensure  accountability  of  funds, 
and  that  the  applicant  has  adequate 
facilities.  (5  points) 

8.  The  applicant  evidences  active 
involvement  by  the  private  sector; 
projects  proposed  are  viable,  feasible, 
and  are  supported  by  the  private  sector. 
(10  points) 

Closing  Date  for  Receipt  of  Application 

The  closing  date  for  receipt  of  all 
applications  under  this  program 
announcement  is  JiJy  12, 1982. 

Mailed  applications.  Applications 
mailed  through  the  U.S.  Postal  Service 
shall  be  considered  as  meeting  the 
deadline  if  they  are  either 

1.  Received  on  or  before  the  deadline 
date;  or, 

2.  Sent  by  first  class  mail,  postmarked 
on  or  before  the  deadline  date,  and 
received  in  time  for  submission  to  the 
independent  review  group.  (Applicants 
are  cautioned  to  request  a  legible  U.S. 
Postal  Service  postmark  or  to  use 
express  mail  or  certified  or  registered 
mail  and  obtain  a  legibly  dated  mailing 
receipt  from  the  U.S.  Potal  Service. 
Private  metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing). 

Applicatioijs  submitted  by  other 
means.  Applications  submitted  by  any 
means  except  mailing  first  class  through 
the  U.S.  Postal  Service  shall  be 
considered  as  meeting  the  deadline  only 
if  they  are  physically  received  before 
close  of  business  on  or  before  the 
deadline  date. 

Late  applications.  Applications  which 
do  not  meet  these  criteria  are 
considered  late  applications  and  will  not 
be  considered  in  the  current 
competition. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numt)er  13.612  Native  American 
Programs) 
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Dated:  April  26, 1982. 
A.  David  Lester, 

Commissioner,  Administration  for  Native 
Americans. 

Approved:  May  5, 1982. 

Jaime  L  Manzano, 

Acting  Assistant  Secretary  for  Human 
De  velopment  Services. 

|FR  Doc.  a-uen  Filed  5-10-82:  a-4S  am) 
BtLLMG  CODE  4190-01-11 


[Program  AnnounceiTMnt  13612-623] 

Availability  of  FY  1982  Hnancial 
Assistance  for  Native  American 
Projects 

agency:  Office  of  Human  Development 
Services,  HHS. 

ACTION:  Aimouncement  of  Availability 
of  Fiscal  Year  1982  Financial  Assistance 
for  Native  American  projects. 

SUMMARY:  The  Administration  for 
Native  Americans  announces  that 
appUcations  are  being  accepted  for 
financial  assistance  imder  section  803  of 
the  Native  American  Programs  Act  of 
1974,  Pub.  L  93-644  as  amended.  Eligible 
apphcants  are  Indian  Urban  Centers 
and  rural  non-reservation  tribes. 
Regulations  covering  this  program  are 
published  in  the  Code  of  Federal 
Regulations  in  45  CFR  Part  1336. 
DATE:  Closing  date  for  receipt  of  all 
applications  under  this  program 
announcement  is  July  12, 1982. 

Program  Purpose 

The  purpose  of  the  Administration  for 
Native  Americans  (ANA)  is  to  promote 
social  and  economic  self-sufficiency  of 
American  Indians,  Alaskan  Natives  tmd 
Native  Hawaiians  through  financial 
assistance,  training  and  technical 
assistance  and  research,  demonstration, 
and  evaluation  activities  as  authorized 
by  the  Native  American  Programs  Act 
The  concept  of  self-sufficiency  is 
defined  by  ANA  as  follows: 

Self-sufficiency  is  the  level  of 
development  and  degree  of  abihty  in 
which  a  Native  American  community 
can  provide  for  the  needs  of  community 
members  and  pursue  its  own  social  and 
economic  goals. 

•  Responsibility  for  achieving  self- 
sufficiency  rests  with  the  governing 
bodies  of  Indian  tribes  and  in  the 
leadership  of  Native  American  groups. 

•  Development  of  self-sufficiency 
entails  economic  progress,  together 
with  establishment  or  improvement  of 
social  systems  which  protect  and 
enhance  the  health  and  well-being  of 
individuals,  families  and  communities. 

•  Achievement  of  self-sufficiency  is 
based  on  the  community's  ability  to 


plan,  organize  and  direct  resources  to 
meet  community  needs  and  goals. 

In  order  to  accomplish  its  mission. 
ANA  has  established  three  broad 
program  goals  as  follows: 

(1)  To  develop  or  strengthen  tribal 
and/or  commimity  institutions  and 
Native  American  leadership  to  assure 
local  control  and  decision-making  over 
all  resoim^es. 

(2)  To  foster  development  of  stable, 
diversified  local  economies  and 
economic  activities  which  provide  jobs, 
promote  economic  well-being  and 
reduce  dependency  on  social  services. 

(3)  To  support  efforts  to  develop  local 
access  to  and  coordination  of  projects 
and  services  which  are  necessary  to 
achieve  balanced  social  and  economic 
development,  which  safeguard  the 
health  and  well-being  of  Native 
American  people,  and  which  are 
essential  to  a  thriving  self-sufficient 
community. 

To  accomplish  these  goals,  ANA 
supports  tribal  governments  and  other 
Native  American  organizations  in  the 
development  and  implementation  of 
community-based,  long-term  social  and 
economic  development  strategies 
(SEDS)  aimed  at  promoting  the  self- 
sufficiency  of  their  own  commimities. 
This  strategy  is  based  on  two 
fundamental  principles: 

(1)  That  the  local  commimity  and  its 
leadership  are  responsible  for 
determining  their  own  needs,  setting 
priorities,  planning  and  implementing 
programs  aimed  at  satisfying  those 
needs;  the  unique  mix  of  socio- 
economic political  and  cultural  factors 
operating  in  each  community  make  this 
a  necessity;  only  the  local  community  is 
in  a  position  to  apply  its  own  cultursd 
values,  and  weigh  the  trade-offs  in 
deciding  on  various  strategies  and 
programs  which  invariably  have  socio- 
cultural  as  well  as  economic 
consequences. 

(2)  That  economic  and  social 
development  are  interrelated,  and  that 
development  in  one  area  should  be 
balanced  with  development  in  the  other, 
in  order  to  enhance  self-sufficiency. 
Without  a  careful  balance  of  the  two. 
serious  dislocations  may  result  that  can 
jeopardize  all  of  a  community's 
development  efforts.  It  is  now  an 
accepted  premise  that  an  expansion  of 
social  services,  without  a  concomitant 
strengthening  of  incentives  for 
employment  and  economic 
development,  will  invariably  lead  to 
greater  dependency;  conversely, 
inadequate  social  services  can  seriously 
impede  efforts  aimed  at  increased 
productivity  and  economic  development 
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The  fundamental  task  which  Native 
American  commtmities  face  is  that  of 
building  an  enduring  socifil  and 
economic  foundation  in  keeping  with 
local  needs,  resources  and  cultural 
values.  This  goal  is  impeded  by 
underdevelopment  or  inaccessibility  of 
human,  natural  and  Hnancial  resources 
at  all  levels  of  the  public  and  private 
sector — as  these  resources  relate  to 
Native  American  needs.  The  problem  of 
social  and  economic  underdevelopment 
is  characterized  by. 

•  Inadequate  development  of  tribal 
governments,  community  institutions 
and  Native  American  leadership  to 
assimfie  the  role  they  must  play  in 
controlling  and  directing  development 
toward  social  and  economic  self- 
sufficiency; 

•  Inaccessible,  fragmented  and 
uncoordinated  services  at  all  levels  of 
government — tribal  state  and 
federal — resulting  in  a  social  service 
base  for  Native  Americans  which  is 
insufficient  to  support  and  advance 
economic  development; 

•  Non-existent  or  infrequent  linkages 
with  the  private  sector  economy  and 
social  service  systems;  and 

•  Undeveloped  or  underdeveloped  local 
economies  so  lacking  in 
diversification  that  they  cannot 
provide  the  jobs,  the  economic 
stability  or  the  foundation  for 
economic  progress  which  would 
increase  individual  productivity  and 
reduce  dependence  on  welfare 
services. 

Project  Goals  and  Objectives 

The  goal  of  this  program 
announcement  is  to  provide  financial 
assistance  to  urban  Indian  organizations 
and  rural  non-reservation  Indian 
organizations  to  join  together  with  local 
governments  (city  and  coimty)  to 
develop  and  carry  out  joint  efforts  in 
planning  and/or  delivering  human 
services  and  in  creating  a  better 
economic  environment  for  Indians  in  the 
community. 

Many  of  the  social  and  economic 
development  efforts  undertaken  by  and 
for  Indians  are  not  as  effectively  linked 
with  gimilar  efforts  underway  in  cities/ 
counties  as  they  could  be.  This  results 
from  cultural  and  historic  traditions,  as 
well  as  the  separate  administration  of 
many  Indian  grant-in-aid  prgrams.  In 
many  instances  neither  planning  nor 
programmatic  efforts  are  coordinated. 
As  a  result,  many  cities/counties  do  not 
take  full  advantage  of  information  and 
expertise  that  rests  with  the  Indian 
organizations,  many  local  Indian 
organizations  do  not  take  full  advantage 
of  the  resources  that  may  be  available  to 
them,  and  there  is  overlap  and 


duplication  of  efforts  in  many  program 
areas. 

Some  local  officials  are  not 
sufficiendy  aware  of  their  Indian 
constituency,  of  its  needs,  and  of  its 
resources.  Indians  have  not  always 
effectively  sought  out  services  and 
assistance  from  city  or  community 
agencies.  To  begin  to  link  Indian  efforts 
in  a  city/county  with  other  local  efforts, 
Icoal  officials  require  more  information 
about  the  urban  Indian  population  and 
Indian  organizations  need  to  strengthen 
their  linkages  with  local  government 
officials  and  agencies.  Under  a  joint 
venture,  both  local  governments  and 
Indian  agencies  may  need  initially  to 
assess  Indian  social  and  economic 
service  needs  and  determine  the  costs  of 
those  services.  In  addition,  many  cities 
need  information  on  the  resources 
available  to  serve  the  Indian  population. 

•  It  is  anticipated  that  as  linkages  of 
programs  are  undertaken,  Indian 
needs  and  resources  will  be  integrated 
with  those  of  the  rest  of  the 
community  in  the  planning  process. 

•  There  is  a  need  to  develop  joint 
Indian/local  government  efforts  to 
coordinate  planning,  programming 
and  budgeting  of  social  programs. 

•  There  is  need  to  find  mechanisms  to 
involve  Indian  organizations  in  local 
economic  development  efforts  and  to 
assist  them  to  build  relationships  with 
the  private  sector. 

Under  this  program  announcement  an 
applicant  must  submit  as  part  of  the 
application  a  formal  agreement  between 
the  applicant  and  a  local  government 
official  and/or  agency  to  address  one  or 
more  of  the  following  ANA  program 
objectives: 

•  Achieve  effective  and  efficient 
management  planning,  and 
coordination  of  economic 
development  projects. 

•  Develop  Native  American 
entrepreneurship,  and  economic 
development  projects  which  support 
current  and  future  private  enterprise 
development 

•  Develop  Native  American  community 
controlled  enterprises  and  cooperative 
ventures. 

•  Increase  employment  opportunities 
for  Native  ^jnericans. 

•  Increase  the  accountability  and 
responsiveness  of  social  service 
delivery  organizations  to  the  Native 
American  constituency. 

•  Develop  or  access  the  resources, 
services,  and/or  benefits  which  are 
necessary  for  meeting  the  health, 
education,  and  social  needs  of  the 
Native  American  constituency  in  a 
cultxirally  appropriate  way. 

•  Achieve  more  comprehensive, 
effective  and  efficient  management, 


planning,  and  coordination  of  social 
development  services  and  programs. 

The  following  project  ideas  are 
provided  in  the  hope  that  they  will 
stimulate  the  thinking  of  applicants  as 
they  develop  projects  and  objectives 
specific  to  their  own  commimity  needs. 
ANA  wishes  to  make  clear  that  this  list 
is  offered  simply  to  provide  suggestions. 
It  is  not  intended  to  be  a  total  list  of 
project  ideas. 

•  Operating  human  service  programs 
that  reduce  duplication; 

•  Local/city  affirmative  action  plans 
which  address  urban/off-reservation 
Indians; 

•  Joint  training,  apprenticeship  or  intern 
programs  with  the  private  sector  and/ 
or  government  agencies; 

•  Work  study  programs  with  colleges 
and  universities; 

•  Increasing  city  procurement  of 
services  and  goods  fi^m  Indian 
vendors; 

•  Creating  or  strengthening  Indian- 
owned  businesses;  and 

•  Utilizing  Indians  for  outreach  efforts 
of  the  local  government  agency. 

Additional  Information 

Concurrent  with  this  program 
announcement  ANA  is  publishing 
Program  Announcement  13612-824.  with 
the  purpose  of  funding  one  grant  award 
to  a  national  Indian  organization 
representative  of  urban  and  rural/non- 
reservation  Indian  interests.  This 
grantee  will  provide  for  exchange  of 
information  among  the  grantees  of 
13612-823  and  coordinate  and  provide 
assistance  to  the  grantees  and  local 
governments  in  undertaking  these  joint 
ventures.  It  is  to  be  noted  that  the 
national  grant  will  not  be  operating  until 
after  the  individual  grants  to  urban 
centers  and/ or  off-reservation  tribes 
have  been  awarded. 

It  should  be  noted  that  ANA  views  the 
resultant  grant  awards  of  this 
announcement  as  essentially  "seed 
money"  for  the  projects.  The  project 
development  should  not  be  limited  by 
the  size  of  the  grant  award  ($40,000  to 
$60,000]  or  by  the  project  period  (12 
months).  ANA  expects  that  projects 
funded  under  this  announcement  will 
continue  to  benefit  the  community 
beyond  the  project  period. 

Conditions  for  Funding 

The  applicant  must  submit  in  the 
application  a  signed  formal  agreement 
between  the  Indian  organization  and  the 
local  government  official  or  agency  to 
undertake  this  joint  ventiire.  U  the 
application  does  not  contain  the 
agreement  the  application  will  be 


considered  non-conforming  and  will  not 
be  reviewed. 

The  costs  incurred  by  the  local 
government  for  staff  time  and  project 
related  direct  costs  may  be  reimbursed 
through  the  ANA  grant  not  to  exceed 
50%  of  the  Federal  share  of  the  grant 
award.  Therefore,  an  appropriate  sub- 
grant  or  contractual  arrangement  for 
reimbursement  between  the  applicant 
and  the  local  government  should  be 
included  in  the  application. 

Contact  PersoB 

Applicants  who  wish  further 
clariflcation  of  this  aimouncement  may 
call  Ms.  Janice  Phalen,  ANA. 
Washington,  D.C.  (202)  245-7730. 

Project  Consideration 

ANA  is  interested  in  funding  projects 
which  will  result  in  benefits  to  &e 
community  which  extend  beyond  the 
project  period.  Hie  projects  developed 
by  the  applicant  must  relate  to  clearly 
identified  community  needs  and  must  be 
a  priority  of  the  applicant  tribe/ 
organization,  as  evidenced  through  long- 
range  goals,  comprehensive  plans, 
community  profiles. 

The  applicant  should  also  identify  by 
source,  purpose  and  amount,  other 
Federal  and  non-Federal  resources  and 
show  how  these  resources  will  be 
coordinated  with  the  proposed  project. 

The  description  of  Uie  activities  in  the 
application  to  accomplish  each  objective 
will  be  a  major  consideration  by  which 
ANA  wUl  review  the  reasonableness  of 
estimated  costs. 

Applicants  must  have  an  adequate 
system  for  evaluating  their  progress 
toward  meeting  goals  and  objectives. 

Eligible  Applicants 

Multi-purpose  Indian  urban  centers 
and  non-profit,  rural,  nonreservation 
tribes  and  groups  are  eligible  to  apply 
for  a  grant  award  under  this 
announcement.  Federally  recognized  . 
tribes  are  not  eligible  applicants. 

Available  Funds 

ANA  expects  to  award  $350,000  in 
Fiscal  year  1982  for  new  projects  under 
this  program  announcement.  It  is 
anticipated  that  6-7  grant  awards  will 
be  made  with  a  range  of  $40,000  to 
$60,000  per  award. 

The  project  period  for  each  grant  will 
be  twelve  (12)  months. 

Grantee  Share  of  Project 

Grantees  must  provide  up  to  20%  of 
the  total  approved  cost  of  the  project 
Grantee  contributions  may  be  in  cash  or 
in  kind,  fairly  evaluated,  including,  but 
not  limited  to.  plant  equipment  and 
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services.  The  contribution  must  be 
allowable  under  the  Department's 
applicable  regulations  in  45  CFSL  Part  74, 
Subparts  G  and  Q  and  must  be  project 
related. 

Under  certain  circumstances,  some  or 
all  of  the  non-Federal  share  of  the 
project  may  be  waived  by  ANA.  Further 
explanation  is  contained  in  S  1336.52  of 
ANA'S  regulations.which  will  be 
provided  in  the  application  kit 

lie  Application  Process 

Availability  of  application  forms.  In 
order  to  be  considered  for  a  grant  under 
this  program  aimouncement  an 
appUcation  must  be  submitted  on  the 
forms  supphed  and  in  the  manner 
prescribed  by  ANA.  Clarification  and/or 
explanation  on  the  grant  application 
process  as  well  as  an  application  kit 
containing  the  necessary  forms  may  be 
obtained  from:  Department  of  Health 
and  Human  Services,  Administration  for 
Native  Americans,  Room  5300,  North 
Building.  330  Independence  Avenue, 
SW.,  Washington,  D.C.  20201,  Ms.  Janice 
B.  Phalen.  (202)  245-7730;  Attention:  No. 
13612-823. 

Application  submission.  One  signed 
original  and  the  appropriate  number  of 
copies  of  the  grant  application,  including 
all  attachments,  must  be  submitted  to 
the  address  specified  in  the  application 
kit 

The  application  shall  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  agency  and  to  assume  for  the 
agency  the  obligations  imposed  by  the 
terms  and  conditions  of  the  grant  award, 
including  Native  American  Program 
Rules  and  Regulations. 

A-95  notification  process.  In 
compliance  with  the  Department  of 
Health  and  Human  Services' 
implementation  of  the  Office  of 
Management  and  Budget  Circular  No. 
A-95  Revised  (procedures  at  41  FR  205Z 
January  13, 1976),  applicants  who 
request  grjuit  support  must  prior  to 
submission  of  an  application,  notify 
both  the  State  and  Areawide 
Clearinghouses  of  the  intent  to  apply  for 
Federal  financial  assistance.  Some  State 
and  Areawide  Clearinghouses  provide 
their  ov«i  forms  for  the  notification  and 
others  use  fee  facesheet  (SF-424)  of  the 
application  form.  Applicants  should 
contact  the  appropriate  Clearinghouses 
(listed  at  42  FR  2210,  January  10, 1977) 
for  information  on  how  they  can  meet 
the  A-9S  requirements. 

Application  consideration.  The 
Commissioner  determines  the  final 
action  to  be  taken  with  respect  to  each 
grant  application  for  this  program. 
Applications  which  do  not  conform  to 
this  announcement  or  are  not  complete 


will  not  be  accepted  for  review  and 
applicants  will  be  notified  in  writing 
accordingly.  Apphcations  which  are 
complete  and  conform  to  the 
requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation  by 
quaUfied  persons.  The  results  of  the 
review  assist  the  Commissioner  in  the 
consideration  of  competing  applications. 
The  Commissioner's  consideration  also 
takes  into  account  the  comments  of  the 
A-fl5  Qearinghouse,  ANA  staff,  and 
other  interested  parties.  The 
Commissioner  makes  grant  awards 
consistent  with  the  piupose  of  the  Act 
the  regulations,  and  the  program 
announcement  within  the  limits  of  funds 
available. 

After  the  Commissioner  has  reached  a 
decision  either  to  disapprove  or  to  fund 
a  competing  grant  application, 
unsuccessful  applicants  are  notified  of 
the  decision  in  writing.  Successful 
applicants  are  notified  through  the 
issuance  of  a  Notice  of  Financial 
Assistance  Awarded  which  sets  forth  in 
writing  to  the  recipient  the  amount  of 
funds  awarded,  the  purpose  of  the  grant 
the  terms  and  conditions  of  the  grant 
award,  the  effective  date  of  the  award, 
the  budget  period  for  which  support  is 
given  and  the  amount  of  recipient 
participation.  It  also  specifies  the  total 
project  period  for  which  support  is 
contemplated. 

Criteria  for  Review  and  Evaluation 

Competing  grant  applications  will  be 
reviewed  and  evaluated  against  the 
following  criteria:  (100  points) 

1.  The  overall  application  is  consistent 
with  the  ANA  program  objectives  as 
described  in  this  program  announcement 
and  reflect  efforts  directed  towards 
achieving  self-sufficiency  for  the 
constitutent  community.  (15  points) 

2.  Applicant's  objectives  are 
quantifiable,  measurable,  and  are 
supported  by  and  interrelated  to  the 
activities,  budget  and  persoimel 
conmponents  of  the  appUcation.  If 
spedal  assistance  is  required  to  support 
the  objectives/activities,  the  T/TA  plan 
must  detail  tasks,  specifiying  resources 
available  and/or  required,  person-days 
allocated,  time  and  cost.  (15  points) 

3.  Applicant's  proposed  activities  are 
defined,  detailed,  in  support  of  the 
objectives  and.  if  well  executed,  will 
achieve  the  intended  results.  (15  points) 

4.  Applicant's  objectives  reflect 
conununity  priorities  as  evidenced  by 
references  to  the  applicant's  short-  and 
long-range  plans.  (5  points) 

5.  Applicant's  budget  is  presented  in 
detail,  with  complete  explanations  and 
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justifications  on  line  items  and  is  of 
reasonable  cost  to  the  government.  [15 
points) 

6.  Project  personnel  are  or  will  be  well 
qualiHed  to  achieve  project  objectives 
as  demonstrated  by  resumes  and/or 
position  descriptions,  and  the  applicant 
has  adequate  faciHties  for  the  project.  (7 
points) 

7.  Applicant's  plan  for  monitoring  and 
evaluation  clearly  describes  how 
progress  toward  meeting  the  project 
objectives  will  be  measured.  (8  points) 

8.  Applicant  describes  their  plan  for  a 
coordinated  use  of  current  non-ANA 
and  future  non-ANA  resources  for  the 
project  which  will  support  continued 
social  and  economic  development  for 
the  constituent  community.  (5  points) 

9.  That  the  agreement  between  the 
applicant  and  local  government  clearly 
indicates  the  ways  in  which  the 
responsibihty  to  actively  develop  a 
stronger  working  relationship  between 
the  two  parties  is  to  be  carried  out.  (15 
points) 

Closing  Date  for  Receipt  of  Application 

The  closing  date  for  receipt  of  all 
applications  under  this  program 
announcement  is  July  12, 1982. 

Mailed  applications.  Applications 
maUed  through  the  U.S.  Postal  Service 
shall  be  considered  as  meeting  the 
deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date;  or, 

2.  Sent  by  first  class  mail,  postmarked 
on  or  before  the  deadline  date,  and 
received  in  time  for  submission  to  the 
independent  review  group.  (Applicants 
are  cautioned  to  request  a  legible  U.S. 
Postal  Service  postmark  or  to  use 
express  mail  or  certified  or  registered 
mail  and  obtain  a  legibly  dated  mailing 
receipt  from  the  U.S.  Postal  Service. 
Private  metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Applications  submitted  by  other 
means.  Applications  submitted  by  any 
means  except  mailing  first  class  through 
the  U.S.  Postal  Service  shall  be 
considered  as  meeting  the  deadline  only 
if  they  are  physically  received  before 
close  of  business  on  or  before  the 
deadline  date. 

Late  applications.  Applications  which 
do  not  meet  these  criteria  are 
considered  late  and  will  not  be 
considered  in  the  current  competition. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  13.612  Native  American 
Programs] 


Dated:  April  26, 1982. 
A.  David  Lester. 

Commissioner,  Administration  for  Native 
Americans. 

Approved:  May  5, 1982. 

)aime  L.  Manzano. 

Acting  Assistant  Secretary  for  Human 
Development  Services. 

(FR  Doc  82-12860  Filed  5-10-62:  S:4S  unj 
BtLUNQ  CODE  4130-01-M 

[Program  Announcement  13612-824] 

Availability  of  FY  1982  Financial 
Assistance  for  Native  American 
Project 

agency:  Office  of  Human  Development 
Services.  HHS. 

action:  Announcement  of  Availability 
of  Fiscal  Year  1982  Financial  Assistance 
for  a  Native  American  project. 

summary:  The  Administration  for 
Native  Americans  announces  that 
applications  are  being  accepted  for 
financial  assistance  under  section  803  of 
the  Native  American  Programs  Act  of 
1974,  Pub.  L.  93-644  as  amended.  Eligible 
applicants  are  national  Indian 
organizations  representing  urban  Indian 
centers  and  rural/nonreservation  Indian 
tribes  and  groups.  Regulations  covering 
this  program  are  published  in  the  Code 
of  Federal  Regulations  in  45  CFR  Part 
1336. 

DATE:  Closing  date  for  receipt  of  all 
applications  under  this  program 
announcement  is  July  12, 1982. 

Program  Purpose 

The  purpose  of  the  Administration  for 
Native  Americans  (ANA)  is  to  promote 
social  and  economic  self-sufficiency  of 
American  Indians,  Alaskan  Natives  and 
Native  Hawaiians  through  financial 
assistance,  training  and  technical 
assistance,  and  research,  demonstration, 
and  evaluation  activities  as  authorized 
by  the  Native  American  Programs  Act. 
The  concept  of  self-sufficiency  is 
defined  by  ANA  as  follows: 

Self-sufiTiciency  is  the  level  of 
development  and  degree  of  ability  in 
which  a  Native  American  community 
can  provide  for  the  needs  of  community 
members  and  pursue  its  own  social  and 
economic  goals. 

•  Responsibility  for  achieving  self- 
sufficiency  rests  with  the  governing 
bodies  of  Indian  tribes  and  in  the 
leadership  of  Native  American  groups. 

•  Development  of  self-sufficiency 
entails  economic  progress,  together 
with  estabhshment  or  improvement  of 
social  systems  which  protect  and 
enhance  the  health  and  well-being  of 
individuals,  families  and  communities. 


•  Achievement  of  self-sufficiency  is 
based  on  the  community's  ability  to 
plan,  organize  and  direct  resources  to 
meet  community  needs  and  goals. 

In  order  to  accomplish  its  mission, 
ANA  has  established  three  broad 
program  goals  as  follows: 

(1)  To  develop  or  strengthen  tribal 
and/or  commimity  institutions  and 
Native  American  leadership  to  assure 
local  control  and  decision-making  over 
all  resources. 

(2)  To  foster  development  of  stable, 
diversified  local  economies  and 
economic  activities  which  provide  jobs, 
promote  economic  well-being  and 
reduce  dependency  on  social  services. 

■     (3)  To  support  efforts  to  develop  local 
access  to  and  coordination  of  projects 
and  services  which  are  necessary  to 
achieve  balanced  social  and  economic 
development  which  safeguard  the 
health  and  well-being  of  Native 
American  people,  and  which  are 
essential  to  a  thriving  and  self-sufficient 
community. 

To  accomplish  these  goals,  ANA 
supports  tribal  governments  and  other 
Native  American  organizations  in  the 
development  and  implementation  of 
community-based,  long-term  Social  and 
economic  development  strategies 
(SEDS)  aimed  at  promoting  the  self- 
sufficiency  of  their  own  communities. 
This  strategy  is  based  on  two 
fundamental  priociples: 

(1)  That  the  local  community  and  its 
leadership  are  responsible  for 
determining  their  own  needs,  setting 
priorities,  planning  and  implementing 
programs  aimed  at  satisfying  those 
needs;  the  unique  mix  of  socio- 
economic, political  and  cultural  factors  ' 
operating  in  each  community  make  this 
a  necessity;  only  the  local  community  is 
in  a  position  to  apply  its  own  cultural 
values,  and  weigh  the  trade-offs  in 
deciding  on  various  strategies  and 
programs  which  invariably  have  socio- 
cultural  as  well  as  economic 
consequences. 

(2)  That  economic  and  social 
development  are  interrelated,  and  that 
development  in  one  area  should  be 
balanced  with  development  in  the  other, 
in  order  to  enhance  self-sufficiency. 
Without  a  careful  balance  of  the  two. 
serious  dislocations  may  result  that  can 
jeopardize  all  of  a  community's 
development  efforts.  It  is  now  an 
accepted  premise  that  an  expansion  of 
social  services,  without  a  concomitant 
strengthening  of  incentives  for 
employment  and  economic 
development,  will  invariably  lead  to 
greater  dependency;  conversely, 
inadequate  social  services  can  seriously 


impede  efforts  aimed  at  increased 
productivity  and  economic  development 

The  fundamental  task  which  Native 
American  commmiities  face  is  that  of 
building  an  enduring  social  and 
economic  foundation  in  keeping  with 
local  needs,  resources  and  cultural 
values,  lliis  goal  is  impeded  by 
underdevelopment  or  inaccessibility  of 
human,  natural  and  financial  resources 
at  ail  levels  of  the  public  and  private 
sector — as  these  resources  relate  to 
Native  American  needs.  Ilie  problem  of 
social  aad  economic  underdevelopment 
is  characterized  by: 

•  Inadequate  development  of  tribal 
governments,  community 
institutioaals  and  Native  American 
leadership  to  assume  the  role  they 

•     must  play  in  controlling  and  directing 
developmenttowcutl  social  and 
economic  self-sufficiency; 

•  Inaccessible,  fragmented  and 
uncoordinated  services  at  all  levels  of 
government — tribal,  state  and 
federal — ^resulting  in  a  social  service 
base  for  Native  Americans  which  is 
insufficient  to  support  and  advance 
economic  development; 

•  Non-existent  or  infrequent  linkages 
with  the  private  sector  economy  and 
social  service  systems;  and, 

•  Undeveloped  or  underdeveloped  local 
economies  so  lacking  in 
diversification  that  tibey  cannot 
provide  the  jobs,  the  econooiic 
stability  or  the  foundation  for 
economic  progress  which  would 
increase  individual  productivity  and 
reduce  dependence  on  welfare 
services. 

Project  Goals  and  Objectives 

The  goal  of  this  program 
announcement  is  to  provide  assistance 
to  a  national  Indian  organization  to 
work  with  urban  Indian  organizations 
and  rural  non-reservation  Indian 
organizations  and  local  governments  to 
carry  out  joint  efforts  in  planning  and/or 
delivering  human  services  and  in 
creating  a  better  econo.mic  environment 
for  Indians  in  the  community. 

Many  of  the  social  and  economic 
development  efforts  undertaken  by  and 
for  Indians  are  not  effectively  linked 
widi  similar  efforts  which  serve  non- 
Indian  populaticMis  in  tfie  commimity.  In 
many  instances  neither  planning  nor 
programmatic  efforts  are  coordinated. 
As  a  result,  many  cities  do  not  take  full 
advantage  of  information  and  expertise 
fliat  rests  with  the  Indian  organizations, 
many  local  Indian  organizations  do  not 
take  full  advantage  erf  the  resources  that 
may  be  available  to  them,  and  there  is 
overlap  and  duplication  of  efforts  in 
many  program  areas. 
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Some  local  officials  are  not 
sufficiently  aware  of  their  Indian 
constituency,  of  its  needs,  and  of  its 
resources.  Indians  have  not  always 
effectively  sought  out  services  and 
assistance  from  aty  or  community 
agencies.  To  begin  to  link  Indian  efforts 
in  a  dty  %vith  oUier  local  efforts,  city 
officials  require  moce  information  about 
the  urban  population  and  Indian 
organizations  need  to  strengthen  their 
linkages  with  local  government  officials 
and  agendes.  Under  a  joint  venture, 
both  local  governments  and  Indian 
agencies  may  need  initially  to  assess 
Indian  social  and  economic  service 
needs  and  determine  the  costs  of  those 
services.  In  addition,  many  cities  need 
information  on  the  resources  available 
to  serve  the  Indian  population. 

•  It  is  anticipated  that,  as  linkages  of 
programs  are  undertaken,  Indian 
needs  and  resources  will  be  integrated 
with  those  of  the  rest  of  the 
community  in  the  planning  process. 

•  There  is  a  need  to  develop  joint 
Indian/local  government  efforts  to 
coordinate  planning,  programming 
and  budgeting  of  social  programs. 

•  There  is  a  need  to  find  mechanisms  to 
involve  Indian  organizations  in  local 
economic  development  efforts  and  to 
assist  them  to  build  relationships  with 
the  private  sector. 

Concurrently  with  Program 
Announcement  13612-823.  under  which 
grant  awards  will  be  made  to  Indian 
centers  and  Indian  tribes  to  undertake 
specific  joint  ventures  with  local 
government  agencies,  ANA  is  interested 
in  funding  one  national  grant  to  provide 
oversight  assistance  to  those  Indian 
grantees  and  local  governments  and  to 
disseminate  information  among  the 
grantees  and  other  interested  Indian 
organizations  and  local  governments 
about  the  efforts  being  undertaken  as  a 
result  of  Program  Announcement  13612- 
823.  ANA  hopes  the  efforU  of  the 
national  grantee  will  encourage  more 
local  and  perhaps  state  governments  to 
enter  effective  joint  efforts  with  their 
Indian  constituencies. 

Under  this  program  announcement  the 
national  Indian  organization  applicant 
must  indicate  that  the  proposed  project 
will  assist  the  grantees  of  13612-823  to 
address  one  or  more  of  the  following 
ANA  program  objectives: 

•  Achieve  effective  and  efficient 
management,  planning,  and 
coordination  of  econamic 
development  projects. 

•  Develop  Native  American 
entrepreneurship,  and  economic 
development  projects  which  support 
current  and  future  private  enterprise 
development 


•  Develop  Native  Amoican  community 
controlled  entetpriaes  and  cooperative 
ventures. 

•  Increase  employment  opportunities 
for  Native  Americans. 

•  Increase  the  accountability  and 
responsiveness  of  social  service 
delivery  oi^ganizatians  to  the  Native 
American  constituency. 

•  Develop  or  access  the  resources, 
services,  and/or  benefits  which  are 
necessary  for  meeting  the  health, 
education,  and  social  needs  of  the 
Native  American  constituency  in  a 
culturally  appropriate  way. 

•  Achieve  more  comprdienshre 
effective  and  efficient  management 
planning,  and  cotMviination  of  social 
development  services  and  programs. 
The  projects  which  the  applicant  may 

undertake  to  achieve  the  above  ANA 
program  objectives  must  include,  but  are 
not  limited  to  the  following: 

•  Identify  exemplary  Indian/local 
government  practices. 

•  Assist  Indian  organizations  to  adopt 
exemplary  coordinative  practices. 

•  Disseminate  to  Indian  organizations 
information  regarding  exemplary 
coordination  practices  via 
publications,  workshops,  etc. 

•  In  cooperation  with  dty  governments, 
and  human  services  and  health 
agendes.  bring  together  Indian 
leaders  and  dty  officials  to  plan  and 
carry  out  activities  that  increase 
Indian  partidpation  in  services, 
employment  and  in  the  formulation  of 
policies  and  procedures. 

•  Inform  mayors  and  dty  human  service 
offidals  of  their  responsibilities  to 
provide  services  to  Indians 
notwithstanding  the  right  to  InHiunn  to 
WS,  BIA.  Indian  CETA  or  other 
federal  Indian  programs. 

•  Promote  city/urban  Indian 
cooperation  through  training  sessions, 
publication,  and  annual  conferences. 

•  Bring  together  Indian  leaders  and  dty 
offidals  to  plan  and  catty  out 
activities  tliat  increase  Indian 
partidpation  in  services,  employment 
and  in  the  formulation  of  pofides  and 
procedures. 

•  Identiiy  exemplary  dty  government 
practices  that  promote  Indian 
partidpation  in  services  and  in  poUcy 
boards. 

•  Develop  a  summary  of  the  efforts  of 
the  grantees  of  13612-823  to 
disseminate  among  the  grantees  »«yi 
interested  parties.  Tlie  summaiy 
should  analyze  the  impact  of  thie 
projects  nnder  13612-623  on  the 
Native  American  ooaaaiBnities. 

•  Determine  it  as  a  result  of  tbe 
national  ogamzatian's  efforts,  similar 
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projects  have  been  undertaken  in 
other  communities  without  ANA 
support 

Contact  ParsoD 

Applicants  who  wish  further 
clarification  of  the  program  aspects  of 
this  announcement  may  call  Ms.  Janice 
Phalen,  ANA.  Washington.  D.C  (202) 
245-773a 

Eligible  AppBcants 

National  Indian  non-profit 
organizations  representing  Indian  urban 
centers  and  rural/non-reservation 
Indian  tribes  and  groups  are  eligible  to 
apply  for  a  grant  award  under  this 
announcement  National  Indian 
organizations  must  have  the 
comprehensive  direct  access  to  mayors 
and  local  governments  necessary  for  the 
purpose  of  this  grant  award,  either 
through  their  own  experience  or  through 
a  delegate  agency  or  contractual 
agreement  with  a  national  organization 
representing  mayors  and/or  dty /local 
governments. 

The  applicant  or  subcontractors,  if 
appropriate,  must  demonstrate  that  it 
has  an  existing  networic  and  regular 
communications,  through  vehicles  such 
as  meetings  and  publications,  with 
mayors  and  lay  dty  offidals  such  as  dty 
human  service  directors,  dty  health 
officers,  CETA  prime  sponsors  and 
community  development  directors.  In 
addition,  Uie  applicant  organization 
must  show  it  has  experience  in 
providing  technical  assistance  to  these 
local  offidals,  that  it  has  existing 
linkages  with  organizations  representing 
urban  and  rural/non-reservation 
Indians,  and  that  it  has  experience  in 
carrying  out  similar  national  initiatives 
with  local  off-reservation  Indian 
community-based  organizations. 

Available  Funds 

ANA  expects  to  award  $150,000  in 
Fiscal  Year  1982  for  one  grant  under  this 
program  announcement.  The  project 
period  for  the  grant  will  be  15  months. 

Grantee  Share  of  Project 

The  grantee  must  provide  up  to  20%  of 
the  total  approved  cost  of  the  project 
Grantee  contributions  may  be  in  cash  or 
in  kind,  fairly  evaluated,  induding,  but 
not  limited  to  plant  equipment  and 
services.  The  contribution  must  be 
allowable  under  the  Department's 
applicable  regulations  in  45  CFR  Part  74. 
Subparts  G  and  Q  and  must  be  project 
related. 

Under  certain  circimistances.  some  or 
all  of  the  non-Federal  share  of  the 
projects  may  be  waived  by  ANA. 
Further  explanation  is  contained  in 


§  1336.52  of  ANA'S  regulations  which 
will  be  provided  in  the  application  kit 

The  Ai^Iicatioa  Process 

Availability  of  application  forms.  In 
order  to  be  considered  for  a  grant  under 
this  program  announcement  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ANA.  Clarification  and/or 
explanation  on  the  grant  application 
process  as  well  as  an  application  kit 
containing  the  necessary  forms  may  be 
obtained  from:  Department  of  Health 
and  Human  Services.  Administration  for 
Native  Americans,  Room  5300,  North 
Building  330  Independence  Avenue, 
SW.,  Washington.  D.C.  20201,  Ms.  Janice 
B.  Phalen.  (202)  254-7730;  Attention:  to 
No.  13612-e24. 

Application  submission.  One  signed 
original  and  the  appropriate  number  of 
copies  of  the  grant  application,  induding 
all  attachments,  must  be  submitted  to 
the  address  specified  in  the  application 
kit.  The  application  shall  be  signed  by 
an  individual  authorized  to  act  for  the 
applicant  agency  and  to  assume  for  the 
agency  the  obligations  imposed  by  the 
terms  and  conditions  of  the  grant  award, 
including  Native  American  Program 
Rules  and  Regulations. 

A-95  notification  process.  In 
compliance  with  the  Department  of 
Health  and  Human  Services' 
implementation  of  the  Office  of 
Management  and  Budget  Circ\dar  No. 
A-95  Revised  (procedures  at  41 FR  2052, 
January  13, 1976),  applicants  who 
request  grant  support  must  prior  to 
submission  of  an  application,  notify 
both  the  State  and  Areawide 
Clearinghouses  of  the  intent  to  apply  for 
Federal  financial  assistance.  Some  State 
and  Areawide  Clearinghouses  provide 
their  own  forms  for  the  notffication  and 
other  use  the  facesheet  (SF-424)  of  the 
application  form.  Applicants  should 
contact  the  appropriate  Clearinghouses 
flisted  at  42  FR  2210.  January  10, 1977) 
for  information  on  how  they  can  meet 
the  A-95  requirement. 

Application  consideration.  The 
Commissioner  determines  the  final 
action  to  be  taken  with  respect  to  each 
grant  application  for  this  program. 
Applications  which  do  not  conform  to 
this  announcement  or  are  not  complete 
will  not  be  accepted  for  review  and 
applicants  will  be  notified  in  writing 
accordingly.  Applications  which  are 
complete  and  conform  to  the 
requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation  by 
qualified  persons.  The  results  of  the 
review  assist  the  Commissioner  in  the 
consideration  of  competing  applications. 
The  Commissioner's  consideration  also 


takes  into  accoimt  the  comments  of  the 
A-95  Clearinghouse,  ANA  staff,  and 
other  interested  parties.  The 
Commissioner  makes  grant  awards 
consistent  with  the  purpose  of  the  Act 
the  regt^ations.  and  the  program 
announcement  within  the  limits  of  funds 
available. 

After  the  Commissioner  has  reached  a 
decision  either  to  disapprove  or  to  fund 
a  competing  grant  application, 
imsuccessful  applicants  are  notified  of 
the  decision  in  writing.  Successful 
applicants  are  notified  through  the 
issuance  of  a  Notice  of  Financial 
Assistance  Awarded  which  sets  forth  in 
writing  to  the  redpient  the  amount  of 
funds  awEirded,  the  purpose  of  the  grant 
the  terms  and  conditions  of  the  grant 
award,  the  effective  date  of  the  award, 
the  budget  period  for  which  support  is 
given  and  the  amount  of  redpient 
partidpation.  It  also  specifies  the  total 
project  period  for  which  support  is 
contemplated. 

Criteria  for  Re^ew  and  Evaluation 

Competing  grant  applications  will  be 
reviewed  and  evaluated  against  the 
following  criteria:  (100  points) 

1.  The  overall  application  is  consistent 
with  the  ANA  program  objectives  as 
described  in  this  program 
announcement  (15  points) 

2.  Applicant's  objectives  are 
quantifiable,  measurable,  and  are 
supported  by  and  interrelated  to  the 
activities,  budget  and  personnel 
components  of  the  application.  (25 
points) 

3.  Applicant's  proposed  activities  are 
defined,  detailed,  in  support  of  the 
objectives  and,  if  well  executed,  will 
achieve  the  intended  results.  (15  points) 

4.  Applicant's  budget  is  presented  in 
detail,  with  complete  explanations  and 
justifications  of  line  items  and  is  of 
reasonable  cost  to  the  government  (15 
points) 

5.  Projed  personnel  are  or  will  be  well 
qualified  to  achieve  project  objectives 
as  demonstrated  by  resumes  and/or 
position  descriptions,  the  the  applicant 
has  adequate  facilities  for  the  project 
(15  points) 

6.  The  applicant  organization  and  the 
sub/grantee  (contractor)  evidence  their 
capability  to  undertake  the  project 
objectives  as  described  in  the  program 
announcement  (15  points) 

Closing  Date  for  Receipt  of  Applications 

The  dosing  date  for  receipt  of  all 
applications  under  this  program 
announcement  is  July  12, 1982. 

Mailed  applications.  Applications 
mailed  through  the  U.S.  Postal  Service 


shall  be  considered  as  meeting  the 
deadline  if  they  are  either; 

1.  Received  on  or  before  the  deadline 
date;  or, 

2.  Sent  by  first  class  mail,  postmariced 
on  or  before  the  deadline  date,  and 
received  In  time  for  submission  to  the 
independent  review  group.  (Applicants 
are  cautioned  to  request  a  legible  U.S. 
Postal  Service  postmark  or  to  use 
express  mail  or  certified  or  registered 
mail  and  obtain  a  legibly  dated  mailing 
receipt  from  the  U.S.  Postal  Servcie. 
Private  metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Applications  submitted  by  other 
means.  Applications  submitted  by  any 
means  except  mailing  first  class  through 
the  U.S.  Postal  Service  shall  be 
considered  as  meeting  the  deadline  only 
if  they  are  physically  received  before 
close  of  business  on  or  before  the 
deadline  date. 

Late  applications.  Applications  which 
do  not  meet  these  criteria  are 
considered  late  applications  and  will  not 
be  considered  in  the  current 
competition. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  13.612  Native  American 
Programs) 

Dated:  April  28, 1982. 
A.  David  Lester, 

Commissioner  Administration  for  Native 
Americans. 

Approved  May  5. 1982. 
Jaime  L  Manzano, 

Acting  Assistant  Secretary  for  Human 
Development  Services. 

(FR  Doc  S2-12BM  Filed  5-10-82.  8:45  am] 
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Public  Heatth  Service 

Assessment  of  Medical  Technology 

The  Public  Health  Service  (PHS) 
through  the  Office  of  Health  Research. 
Statistics,  and  Technology  (OHRST) 
announces  that  it  is  coordinating  an 
assessment  of  what  is  known  of  the 
safety  and  clinical  effectiveness  of 
Photoplethysmography  for  Diagnosis  of 
Peripheral  Artery  Disease.  The  PHS 
assessment  consists  of  a  synthesis  of 
information  obtained  from  appropriate 
organizations  in  the  private  sector  and 
from  PHS  agencies  and  others  in  the 
Federal  Government. 

PHS  assessments  are  based  on  the 
most  current  knowledge  concerning  the 
safety  and  clinical  effectiveness  of  a 
technology.  Based  on  this  assessment,  a 
PHS  recommendation  will  be  formulated 
to  assist  the  Health  Care  Financing 
Administration  (HCFA)  in  establishing 
Medicare  coverage  policy.  Any  person 


or  group  wishing  to  provide  OHRST 
with  information  relevant  to  this 
assessment  should  do  so  in  writing  no 
later  than  August  9. 1982.  The 
ihformation  being  sought  is  a  review 
and  assessment  of  past,  ciurent,  and 
plaimed  research  related  to  this 
technology,  a  bibliography  of  published 
controlled  clinical  trials  and  other  well 
designed  clinical  studies,  and  other 
information  related  to  the  clinical 
acceptability  and  relative  utility  of  this 
technology.  Proprietary  information  is 
not  being  sought 

Written  material  should  be  submitted 
to:  Medical  and  Scientific  Evaluation 
Staff.  Office  of  Health  Research, 
Statistics,  and  Technology.  Room  17A40, 
Parklawn  Building,  5600  Fishers  Lane. 
Rockville,  Maryland  20857. 

For  further  information  contact: 
Dennis  J.  Cotter.  Health  Science 
Analyst,  at  the  above  address  or  by 
telephone  (301)  443-4990. 

Dated:  May  3. 1982. 
Harold  Margulies. 

Acting  Deputy  Assistant  Secretary,  Office  of 
Heahfi  Research,  Statistics,  and  Technology. 

[FR  Doc  82-12672  Filed  S-1IM2;  8:45  am) 
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Assessment  of  Medical  Technology 

The  Public  Health  Service  (PHS) 
through  the  Office  of  Health  Research. 
Statistics,  and  Technology  (OHRST) 
announces  that  it  is  coordinating  an 
assessment  of  what  is  knovra  of  the 
safety  and  clinial  effectiveness  of 
Endothelial  Cell  Photography.  The  PHS 
assessment  consists  of  a  synthesis  of 
information  obtained  from  appropriate 
organizations  in  tiie  private  sector  and 
from  VHS  agencies  and  others  in  the 
Federal  Government 

PHS  assessments  are  based  on  the 
most  current  knowledge  concerning  the 
safety  and  clinical  effectiveness  of  a 
technology.  Based  on  this  assessment  a 
PHS  reconunendation  will  be  formulated 
to  assist  the  Health  Care  Financing 
Administration  (HCFA)  in  establishing 
Medicare  coverage  policy.  Any  person 
or  group  wishing  to  provide  OHRST 
with  information  relevant  to  this 
assessment  should  do  so  in  writing  no 
later  than  August  9. 1982.  The 
information  being  sought  is  a  review 
and  assessment  of  past  current  and 
plaimed  research  related  to  this 
technology,  a  bibliography  of  published 
controlled  clinical  trials  and  other  well 
designed  clinical  studies,  and  other 
information  related  to  the  clinical 
acceptability  and  relative  utility  of  this 
technology.  Proprietary  information  is 
not  being  sought 


Written  material  should  be  submitted 
to:  Medical  and  Scientific  Evaluation 
Staff,  Office  of  Health  Research, 
Statistics,  and  Technology,  Room  17A40. 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  Maryland  20857. 

For  further  information  contact 
Dennis  J.  Cotter.  Health  Science 
Analyst  at  the  above  address  or  by 
telephone  (301)  443-4990. 

Dated  May  3. 1982. 

Harold  Margulie*. 

AcUng  Deputy  Assistant  Secretary,  Office  of 
Health  Research.  Statistics,  and  Technology. 

(FR  Doc  «2-12B73  Fded  S-10-82:  ■:4S  ma] 
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Assessment  of  Medical  Technology 

The  Public  Health  Service  (PHS) 
through  the  Office  of  Health  Research. 
Statistics,  and  Technology  (OHRST) 
announces  that  it  is  coordinating  an 
assessment  of  what  is  known  of  the 
safety  and  clinical  effectiveness  of  Liver 
Transplantation  as  a  Treatment  for 
Liver  Disease.  The  PHS  assessnfent 
consists  of  a  synthesis  of  information 
oMained  from  appropriate  organizations 
in  the  private  sector  and  from  PHS 
agencies  and  others  in  the  Federal 
Government. 

PHS  assessments  are  based  on  the 
most  current  knowledge  concerning  the 
safety  and  clinical  effectiveness  of  a 
technology.  Based  on  this  assessment  a 
PHS  recommendation  will  be  formulated 
to  assist  the  Health  Care  Fmandng 
Administration  (HCFA)  in  establishing 
Medicare  coverage  policy.  Any  person 
or  group  wishing  to  provide  OHRST 
with  information  relevant  to  this 
assessment  should  do  so  in  writing  no 
later  than  August  9, 1982.  "Hie 
information  being  sought  is  a  review 
and  assessment  of  past  current  and 
pliumed  research  related  to  this 
technology,  a  bibliography  of  published 
controlled  clinical  trials  and  other  well 
designed  clinical  studies,  and  other 
information  related  to  the  clinical 
acceptability  and  relative  utility  of  this 
technology.  Proprietary  information  is 
not  being  sought 

Written  material  should  be  submitted 
to;  Medical  and  Scientific  Evaluation 
Staff.  Office  of  Health  Research. 
Statistics,  and  Technology,  Room  17A40, 
Parklawn  Building.  5600  Fishers  Lane. 
Rockville.  Maryland  20857. 

For  further  information  contact 
Dennis  J.  Cotter.  Health  Science 
Analyst  at  the  above  address  or  by 
telephone  (301)  443-4990. 


20206 


F«(kcal  Regirtsr  /  Vol  47,  No.  91  /  Tuesday.  May  11.  19Mt  /  No«|ee8 


Dated:  May  3, 1962. 
HanMMatpMn, 

Acting  Deputy  Aaaistant  Secretary,  Office  of 
Health  Research,  Statistics,  and  Technology. 

|FK  Doc  »2-ia874  niad  K-lO-tt  tt»  tm\ 
HUJNO  CODE  4160-17-M 


Assessment  of  Medical  Technology 

The  Public  Health  Service  (PHS) 
through  the  Office  of  Health  Research, 
Statistics,  and  Technology  (OHRST) 
announces  that  it  is  coordinating  an 
assessment  of  what  is  known  of  the 
safety  and  clinical  effectiveness  of 
Photocoagulation  Treatment  for  Macular 
Degeneration.  The  PHS  assessment 
consists  of  a  synthesis  of  information 
obtained  from  appropriate  organizations 
in  the  private  sector  and  from  PHS 
agencies  and  others  in  the  Federal 
Government 

PHS  assessments  eire  based  on  the 
most  current  knowledge  concerning  the 
safety  and  clinical  effectiveness  of  a 
technology.  Based  on  this  assessment,  a 
PHS  recommendation  will  be  formulated 
to  assist  the  Health  Care  Rnancing 
Administration  (HCFA)  in  establishing 
Medicare  coverage  policy.  Any  persoa* 
or  group  wishing  to  provide  OHRST 
with  infonnation  relevant  to  this 
assessment  should  do  so  in  writing  no 
later  than  August  0, 1082.  The 
information  being  sought  is  a  review 
and  assessment  of  past  current  and 
planned  research  related  to  this 
technology,  a  bibliography  of  published 
controlled  clinical  trials  and  other  weU 
designed  clinical  studies,  and  other 
information  related  to  the  clinical 
acceptability  and  relative  utility  of  this 
technology.  Proprietary  information  is 
not  being  sought 

Written  material  should  be  submitted 
to:  Medical  and  Scientific  Evaluation 
Staff,  Office  of  Health  Research. 
Statistics,  and  Technology,  Room  17A40, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20%7. 

For  further  iiiformatiQa  contact: 
Dennis  }.  Cotter,  Health  Science 
Analyst,  at  the  above  address  or  by 
telephone  (301)  443-48ga 

Dated:  May  3, 1982. 
Harold  Margulies, 

Acting  Deputy  Assistant  Secretary,  Office  of 
Health  Research,  Statistics,  and  Technology, 

(FR  Doc.  82-1287S  FUad  6-M-«2: 8g4a  »m\ 
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Privacy  Act  of  1974;  Notification  of 
New  Routine  Uses 

AOENCY:  Public  Health  Service,  HHS. 

ACTION:  Notification  of  new  routine  uses 
permitting  disclosure  of  information 


from  Privacy  Act  system  of  records  09- 
25-0099,  "Clinical  Research:  Patient 
Medical  Records."  HHS/NIH/CC 

summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act  the 
Public  Health  Service  (PHS)  is 
publishing  notice  of  a  proposal  to 
establish  three  new  routine  uses  and  to 
modify  two  existing  routine  uses 
permitting  disclosure  of  information 
from  Privacy  Act  system  of  records  09- 
25-0099,  "CHnical  Research:  Patient 
Medical  Records."  HHS/NIH/CC 

The  National  Institutes  of  Health 
(NIH)  Clinical  Center  maintains  this 
system  of  records  to  document  patient 
care  and  provide  for  clinical  research. 
The  new  and  modified  routine  uses  are 
compatible  with  and  will  facihtate 
accomplishment  of  these  established 
purposes. 

In  addition.  NIH  is  deleting  an 
existing  routine  use  which  has  become 
obsolete. 

PHS  invites  interested  persons  to 
submit  comments  on  the  proposed 
routine  uses  on  or  before  Jons  10, 1962. 
DATE:  NIH  will  adopt  the  new  routine 
uses  without  further  notice  on  June  10, 
1982,  unless  PHS  receives  commente 
which  would  result  in  a  contrary 
detennination. 

ADDRESS:  Comments  should  be 
addressed  to  the  NIH  Privacy  Act 
Coordinator  at  the  address  listed  below. 
Comments  received  will  be  available  for 
inspection  during  office  boiu^,  Monday 
through  Friday,  in  Room  3B03,  Building 
31.  at  that  address. 

FOR  niRTHBt  INFORMATION  CONTACT: 

Dr.  Kenneth  Thibodeau,  NIH  Privacy 
Act  Coordinator.  Building  31,  Room 
3B07,  9000  Rockville  Pike,  Bethesda,  MD 
20205,  or  call  301-496-4606. 
suPPtlMiNTARY  INFORMATION:  The  new 
and  modified  routine  uses  are  wholly 
compatible  with  the  purposes  of  this 
system.  Those  purposes  are  to  document 
treatment  ai  patients  in  the  NIH  Clinical 
Center  and  to  ]^vide  data  for  clinical 
research. 

NIH  is  modifying  an  existing  routine 
use  which  allows  for  disclosure  to  HHS 
grantees,  ctmtractors  and  collaborators. 
The  modification  clarifies  when  and 
why  such  diadosurea  are  made. 

NIH  is  also  modifying  a  routine  use 
permitting  release  of  information  by  the 
Qinical  Center  Social  Work 
Department  The  modification  specifies 
that  the  Social  Work  Department  makes 
such  disclosures  when  needed  to  assist 
the  families  of  patients  as  well  as  the 
patients  themselves.  This  modification 
is  desirable  beoauae  in  some  cases 
illness  creates  serious  finandal^ot  other 
problems  for  the  family  of  a  patient.  In 


such  cases  diadosure  of  some 
information  from  the  medieal  record 
may  be  necessary  to  establish  that  the 
family  is  qualified  to  receive  assistance 
or  to  indicate  what  kind  of  assistance  is 
needed.  This  modification  was 
inadvertently  included  in  die  annual 
republication  of  HfB  systems  of  records 
in  the  Federal  Register  of  October  27, 
1981.  It  is  being  republished  at  this  time 
to  allow  for  public  comment 

The  first  two  proposed  new  routine 
uses  are  directly  related  to  patient  care 
and  clinical  research.  The  first  one  will 
allow  the  Clmical  Center  to  disclose 
medical  information  to  physicians  or 
agencies  who  refer  patients  to  assist 
them  in  continuing  treatment  of  the 
patients  after  discharge  from  the 
Clinical  Center.  The  second  one  will 
allow  for  disclosure  to  tumor  registries 
which  maintain  information  on  tumor 
occurrence  for  research  purposes. 

The  third  proposed  new  routine  use 
will  allow  the  Clinical  Center  to  disclose 
medical  information  to  the  Joint 
Commission  on  Accreditation  of 
Ho^ntals  for  audit  or  review  of  medical 
oare  or  medical  record-keeping.  Thos 
these  disclosures  wUl  be  in  the  interest 
of  patients. 

NIH  is  also  deleting  a  routine  use 
which  allowed  disclosure  of  research 
information  to  the  Smithsonian  Science 
Information  Exchange,  Ina  (SSIE).  This 
routine  use  has  become  obsolete 
because  the  SSIE  has  been  discontinued. 

The  system  notice  was  last  published 
in  the  Federal  Register  on  October  27. 
1981  (46  FR,  p.  52624).  We  are 
republishing  the  entire  notice  to 
incorporate  the  proposed  new  and 
modified  routine  uses,  and  to  update  the 
"Safeguards"  section  of  the  notice.  This 
last  change  is  technical  in  nature  and 
does  not  require  a  public  conunent 
period. 

Dated:  AprQ  27, 19SZ. 
Wilf ord  {.  ForiMiah. 
Deputy  Assistant  Secretary  for  Health 
Operations  and  Director,  Office  of 

Management. 

09-25-0009 

SYSTBM  NAMC 

Clinical  Researdu  Patient  Medical 
Records.  HHB/NIH/CC 

sccuMTY  classification: 

None. 

SYSTEM  location: 

Building  10.  Room  iNim  9000 
Rockville  Pike,  Bethesda,  MD  20205. 
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CATEOOMES  OF  INOIVIOUALS  COVERED  BY  THE 

system: 

Registered  Clinical  Center  patients. 
Some  individuals  not  registered  as 
patients  but  seen  in  Clinical  Center  for 
diagnostic  tests. 

CATEOOMES  OF  RECOHOS  IN  THE  SYSTEM: 

Medical  treatment  records. 

AUTHonmr  for  maintenance  of  the 
system: 


42  y.S.C.  241.  248. 
puRPOse(s): 

1.  To  provide  a  continuous  history  of 
the  treatment  afforded  individual 
patient  in  the  Clinical  Center; 

2.  To  provide  a  data  base  for  the 
clinical  research  conducted  within  the 
hospital 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM.  INCUNMNO  CATEOORIES  OF  THE 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Information  may  be  used  to  respond 
to  Congressional  inquiries  for 
constituents  concerning  admission  to 
NIH  Clinical  Center. 

Social  Work  Department  may  give 
pertinent  information  to  community 
agencies  to  assist  patients  or  their 
families. 

Information  regarding  diagnostic 
problems,  or  having  unusual  scientific 
value  may  be  disclosed  to  HHS 
contractors,  grantees,  collaborators  or  to 
appropriate  medical  or  medical 
researcher  organizations  in  connection 
with  treatment  of  patients  or  in  order  to 
accomplish  the  research  purpose  of  this 
system.  For  example,  tissue  specimens 
may  be  sent  to  the  Armed  Forces 
Institute  of  Pathology;  X-rays  may  be 
sent  for  the  opinion  of  a  radiologist  with 
extensive  experience  in  a  particular 
kind  of  diagnostic  radiology.  The 
recipients  are  required  to  protect  such 
records  from  improper  disclosure. 

Referring  physicians  receive  medical 
information  for  continuing  patient  care 
after  discharge. 

Medical  information  may  be  disclosed 
to  tumor  registries  for  maintenance  of 
health  statistics  regarding  tumor 
occurrence. 

Records  may  be  disclosed  to 
representatives  of  the  joint  commission 
on  Accreditation  of  Hospitals 
conducting  inspections  to  ensure  that 
the  quality  of  Clinical  Center  medical 
record-keeping  meets  established 
standards. 

Certain  infectious  diseases  are 
reported  to  State  Government  as 
required  by  law. 

In  the  event  of  litigation  wlyere  the 
defendant  is  (a)  the  Department,  any 
component  of  the  Department,  or  any 
employer  of  the  Department  in  his  or  her 


official  capacity;  (b)  the  United  States 
where  the  Department  determines  that 
the  claim,  if  successful,  is  likely  to 
directly  affect  the  operations  of  the 
Department  or  any  of  its  components;  or 
(c)  any  Department  employee  in  his  or 
her  individual  capacity  where  the 
Justice  Department  has  agreed  to 
represent  such  employee,  for  example, 
in  defending  against  a  claim  based  upon 
an  individual's  mental  or  physical 
condition  and  alleged  to  have  arisen 
because  of  activities  of  the  Public 
Health  Service  in  connection  with  such 
individual,  the  Department  may  disclose 
such  records  as  it  deems  desirable  or 
necessary  to  the  Department  of  Justice 
of  other  appropriate  Federal  agency  to 
enable  that  agency  to  present  an 
effective  defense,  provided  that  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

POUCIES  AND  PRACTICES  FOR  STORING. 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders,  on 
microfiche  and  computer  tapes. 

retrievabiuty: 

Records  are  retrieved  by  unit  number 
and  patient  name. 

SAFEGUARDS: 

(1)  Authorized  Users:  Employees 
maintaining  records  in  this  system  are 
instructed  to  grant  regular  access  only  to 
physicians  and  dentists  and  other  health 
care  professionals  participating  in 
patient  care  or  for  whom  a  specific 
authorization  is  on  file. 

(2J  Physical  Safeguards:  All  record 
facilities  are  locked  when  system 
personnel  are  not  present 

(3)  Procedural  Safeguards:  Access  to 
files  is  strictly  controlled  by  the  system 
manager.  Records  may  be  removed  only 
by  system  personnel  following  receipt  of 
a  request  signed  by  an  authorized  user. 
Access  to  computerized  records  is 
controlled  by  the  use  of  security  codes 
known  only  to  the  authorized  user. 
Codes  are  user-  and  function-specific. 

These  safeguards  were  developed  in 
accordance  with  chapter  45-13, 
Safeguarding  Records  Contained  in 
Systems  of  Records,  of  the  HHS  General 
Administration  Manual,  corresponding 
chapter  PHS  hf:  45-13.  and  part  6,  ADP 
Systems  Security,  of  the  HHS  ADP 
Systems  Manual. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  accordance 
with  the  NIH  Records  Control  Schedule, 
item  3000-E-22.  The  records  control 
schedule  may  be  obtained  by  writing  to 


the  system  manager  at  the  address 
below. 


SYSTEM  IUIUaai(S)  AMD  i 

Chief,  Medical  Record  Department 
Building  la  Room  1N116,  gooo  RodcviUe 
I^e,  Bethesda.  Md.  20205.  , 

NOTIFICATION  PROCEOURC: 

To  determine  if  a  record  exists,  write 
to  the  system  manager  at  the  above 
address.  The  requester  must  provide 
tangible  proof  of  identity,  sudi  as  a 
driver's  license.  U  no  identification 
papers  are  available,  the  requester  must 
verify  his  or  her  identity  by  providing 
either  a  notarization  of  the  request  or  a 
written  certification  that  the  requester  is 
who  he  or  she  claims  to  be  and 
understands  that  the  knowing  and 
vdllful  request  for  acquisition  of  a 
record  pertaining  to  an  individual  under 
false  pretenses  is  a  criminal  offense 
under  the  Act  subject  to  a  five  thousand 
dollar  fine. 

An  individual  who  requests 
notification  of  or  access  to  a  medical/ 
dental  record  shall  at  the  time  the 
request  is  made,  designate  in  writing  a 
responsible  representative.  The 
representative  may  be  a  physician,  or 
other  health  professional  or  other 
responsible  individual  who  has 
indicated  that  he  or  she  is  willing  to 
review  the  record  and  inform  the  subject 
individual  of  its  contents  at  the 
representative's  discretion.  The  subject  - 
individual  will  be  granted  direct  access 
unless  it  is  determined  that  such  access 
is  likely  to  have  an  adverse  effect  on 
him  or  her.  In  that  case,  the  medical/ 
dental  record  will  be  sent  to  the 
designated  representative.  The 
individual  will  be  informed  in  writing  if 
the  record  is  sent  to  the  representative. 

A  parent  or  guardian  who  requests 
notification  of  or  access  to  a  child's/ 
incompetent  person's  record  shall 
designate  in  writing  a  family  physician 
or  other  health  professional  (other  than 
a  family  memberj  to  whom  the  record,  if 
any,  will  be  sent.  The  parent  or  guardian 
must  verify  relationship  to  the  child/ 
incompetent  person  as  well  as  his/her 
own  identity. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sougnt 

CONTESTING  RECORD  procedures: 

Contact  the  system  manager  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested, 
and  state  the  corrective  action  sought 
and  the  reasons  for  the  correction. 
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RECOMO  souHce  akTEOomes: 

Referring  physicians,  other  medical 
facilities  (with  patient's  consent), 
patients,  relatives  of  patients. 

svsTEMS  uBtnva  mow  oertain 

PROVISIONS  OF  THC  ACT 

None. 

IFR  Doc.  82-12739  Filed  5-10-82;  *«  am) 
BlUJNaCQM  4M0-«t^ 


DEPARTMENT  OF  HOUStf4G  AND 
URBAN  DEVELOPyENT 

Offic*  of  ttte  Assistant  Secretary  for 
Housing^Federai  Housing 
Commissioner 

[Docket  NaN-«2-1 1271 

Availal>illty  of  Documents  Issued  by 
PartlcipaMon  and  Compliance  Dfvision 
to  General  PubNc 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Conunissioner,  HUD. 
ACTKHC  Notice. 

summary:  HUD  19  giving  notice  that 
certain  documents  issued  by  its 
Participation  and  Compliance  Division 
will  now  be  made  available  to  members 
of  the  general  public  upon  request. 
EFFECnvc  date:  May  11. 1982. 
FOR  FURTHER  IMFORMATION  CONTACT: 
]on  Will  Pitts,  EKrector.  Participation 
and  Compliance  Division,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  S.W,  Washington.  D.C 
204ia  telephone  number  (202]  755-6776. 
(This  is  not  a  toll-free  number). 
SUPPt^MENTARY  INFORMATION: 

The  following  docuonents  issued  by 
the  Participation  and  Compliance 
Division  will  be  available  to  any 
interested  person  upon  submission  of  a 
written  request  addressed  to  Jon  Will 
Pitts,  Director,  Participation  and 
Compliance  Division,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  S.W.,  Washington.  D.C. 
20410: 

1.  Notices  of  proposed  debarment 
issued  pursuant  to  24  CFR  24.7. 

2.  Notices  of  suspension  issued 
pursuant  to  24  CFR  24.16. 

3.  Notices  of  determination  issued 
pursuant  to  24  CFR  200.239. 

4.  Requests  for  reconsideration  or  for 
a  hearing  made  pursuant  to  24  CFR 
200.241. 

5.  Requests  for  hearing  made 
pursuant  to  24  CFR  200.243. 

These  documents  will  be  available  for 
the  three  month  period  preceding  the 
request  Charges  will  be  assessed  at  10 
cents  per  page  for  copies  of  the 


docmnentsr  any  assessment  below  $5.00 
will  be  waived. 

(Sec  7(d].  Department  of  HUD  Act  (42  U.S.C 
353S(d)J 

Dated:  May  6. 1902. 
Philip  Afamna. 

General  Deputy  Asuatant  Secretary  for 
Housing — Deputy  Federal  Housing 
ComntiaeioneR 

(FR  Doc.  82-127M  Filad  &-W-aZ:  ac45  am) 
BlUJNa  COOC  421IH>t-«l 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Mescalero  Apache  Tribe;  Plan  for  ttte 
Use  and  Oistrlbutfo»  of  Mescalero 
Apache  Tribe  Judgment  Funds  in 
Doclcet  22-G  Before  the  United  States 
Court  of  Ctaime 

April  22. 1982. 

This  notice  is  published  in  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary 
for  Indian  Affairs  by  209  DM  8. 

The  Act  of  October  19. 1973  (Pub.  L 
93-134.  87  Stat  466),  requires  that  a  plan 
be  prepared  and  submitted  to  Congress 
for  the  use  or  distribution  of  funds 
appropriated  to  pay  a  judgment  of  the 
Indian  Claims  Commission  or  Court  of 
Claims  to  any  Indian  tribe.  Funds  were 
appropriated  on  January  27. 1981.  in 
satisfaction  of  the  award  granted  to  the 
Mescalero  Apoefae  Tribe  in  United 
States  Comt  (rf  Claims  Docket  22-G.  The 
plan  for  tbense  and  distribution  of  the 
funds  was  sabmitted  to  the  Congress 
with  a  letter  dated  October  23, 1981.  and 
was  received  (as  recorded  in  the 
Congressional  Record)  by  the  House  of 
Representatives  on  October  20. 1981. 
and  by  the  Senate  on  October  27, 1981. 
The  plan  became  effective  on  February 
9, 1982,  as  provided  by  Section  5  of  the 
1973  Act  since  Congress  did  not  adopt  a 
resolution  disapproving  it 

The  plan  reads  as  follows: 

"The  funds  appropriated  in 
satisfaction  of  an  award  granted  to  the 
Mescalero  Apache  Tribe  of  the 
Mescalero  Reservation  in  the  State  of 
New  Mexico  in  Docket  22-G  before  the 
United  States  Court  of  Claims,  including 
all  interest  and  investment  income 
accruing  tfaereta  less  attorney  fees  and 
litigation  expenses,  shall  be  utihzed  as 
herein  provided. 

Funds  totaling  $1,000,000.00  will  be 
utilized  to  make  per  capita  payments  to 
tribal  members.  These  funds  and  their 
accumulated  interest  will  be  used  to 
finance  two  per  capita  payments  of 
$200.00  and  $300.00  respectively  to  aU 
enrolled  members  of  the  Mescalero 
Apacfae  Tribe  to  meet  economic  and 


social  needs  of  the  members.  A  dividend 
payment  of  $200.00  was  made  to  tribal 
members  from  other  available  funds  in 
June  1981  with  the  understanding  that 
the  tribe  would  be  reimbursed  from 
accounts  used  to  pay  said  dividend.  A 
second  payment  of  $300>.00  to  all 
enrolled  members  will  be  made 
inmiediately  upon  adoption  of  this  plan. 

The  per  capita  shares  of  living 
competent  adults  shall  be  paid  directly 
to  them.  The  per  capita  shares  of  le^ 
incompetents  shall  be  handled  pursuant 
to  25  CFR  115.5  (25  CFR  Part  104 
redesignated  to  25  CFR  Part  115.  as 
published  in  Federal  Register  of  March 
30, 1982,  page  13327).  The  per  capita 
shares  of  deceased  individual 
beneficiaries  shall  be  determined  and 
distributed  in  accordance  with  43  CFR 
Part  4,  Subpart  D.  The  pet  capita  shares 
of  minors  shall  be  handled  pursuant  to 
Pub.  L  95-433, 92  Stat  1047. 

The  remaining  fund  and  the  accrued 
interest  shall  be  utilized  by  the  tribe  for 
the  purposes  and  in  the  amounts 
described  below: 

Land  Purchase  ($350,000.00) 

These  funds  are  to  be  used  to  acquire 
lands  adjacent  to  the  Mescalero 
Community  Center  which  are  in  private 
ownership  for  the  purpose  of 
construction  of  the  Mescalero  School 
and  other  public  buildings. 

Re-Paint  the  Mescalero  Comnutaity 
Center  ($50,0004)0) 

These  funds  are  to  be  used  to  re-apint 
and  make  minor  decorative  repairs  1» 
the  Mescalero  Community  Center.  The 
need  n  sel^evident  after  12  years  of 
continuous  heavy  use. 

Loan  to  the  Inn  of  the  Mountain  Gods 
($100,000.00) 

These  funds  are  to  be  loaned  to  the 
Iim  of  the  Mountain  Gods  to  make 
improvements  in  the  outdoor  recreation 
facilities.  There  is  need  at  the  Inn  to 
provide  protected  recreation  during  the 
winter  months. 

Replace  Tribal  Aircraft  ($500,000.00) 

These  funds  will  be  used  to  acquire  a 
new  Tribal  aircraft.  The  present  aircraft 
which  is  three  years  old  will  be  traded 
and  these  funds  used  to  provide  the  cash 
necessary  to  the  trade. 

Unobligated  Plan  Balances 

Any  amount  remaining  in  this  plan  in 
any  of  the  budgeted  items,  after  the 
costs  of  the  proposed  project  or  program 
has  been  met  shall  be  tran^erred  to 
and  become  part  of  the  tribe's  general 
operating  fund  to  be  utilized  in 
accordance  with  proper  procedures  by 
the  tribal  governing  body. 

None  of  the  funth  distributed  per. 
capita  or  held  in  trast  under  the 
provisions  of  this  Act  shall  be  subject  to 
Federal  or  State  income  taxes,  and  the 


payments  shall  not  be  considered  as 
income  or  resources  when  determining 
the  extent  of  eligibility  for  assistance 
under  the  Social  Security  Act." 
John  W.  Fritz. 
Acting  Assistant  Secretary— Indian  Affairs. 

[FR  Doc  82-12710  Filed  5-10-82;  8:46  am) 
BIUJNQCOOE  4910-02-M 
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Bureau  of  Land  Management 

Preparatkxi  of  Environmental  Impact 
Statement  for  1982  Amendments  to 
the  California  Desert  Plan 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  intent 


summary:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management. 
California  Desert  District,  will  prepare 
,    an  environmental  impact  statement  to 
assess  the  potential  impacts  of 
amendments  proposed  during  the  1982 
review  of  the  California  Desert 
Conservation  Area  Plan.  The  review  is 
being  conducted  in  accordance  with  the 
amendment  procedures  outlined  in 
Chapter  7  of  the  Plan. 
DATES:  Amendments  to  the  California 
Desert  Plan  are  being  accepted  from  the 
public  unta  May  17. 1982  (see  FR.  Vol. 
47,  No.  38.  p.  8250).  Preparation  of  the 
Environmental  Impact  Statement  will 
begin  following  final  approval  of 
amendments  to  be  considered  in  the  EIS. 
in  June  1983.  The  Final  EIS  is  scheduled 
to  be  filed  with  the  Environmental 
Protection  Agency  in  January  1982. 
FOB  FURTHei  MFORMATION  CONTACT: 
Gerald  E.  Hillier,  District  Manager. 
California  Desert  Distriet.  Bureau  of 
Land  Management.  1695  Spruce  Street. 
Riverside.  California  92507.  Telephone 
(714)  351-638a 

SUPPI^MENTARY  INFORMATION:  The 

California  Desert  Plan  is  the 
comprehensive  land  use  management 
plan  written  pursuant  to  Section  601  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  (FLPMA,  Pub. 
L  94-579)  for  the  California  Desert 
Conservation  Area  (CDCA).  The  CDCA 
was  designated  a  special  management 
area  by  FLPMA  due  to  the  unique 
resource  values  to  be  found  in  this  25 
million  acre  portion  of  southeastern 
California,  a  region  in  close  proximity  to 
die  Los  Angeles  and  San  Diego 
Metropolitan  areas. 

Chapter  7  of  the  Plan  provides  a 
mechanism  for  amending  the  Plan.  This 
process  includes  a  provision  stating  that 
those  amendments  requiring  preparation 
of  an  EIS  (i.e.,  that  could  result  in 
significant  changes  in  the  Plan  or 
significant  environmental  impacts)  will 


be  considered  annually.  This  1982 
review  is  the  first  of  these  annual 
processes  which  will  require  an  EIS  (an 
EA  was  prepared  for  the  1981  review). 
Amendments  to  be  considered  will 
include  those  submitted  by  the  public 
and  those  proposed  by  BLM  staff. 

Opportimities  for  public  input  and 
comments  will  be  announced  through 
the  media,  the  Desert  Plan  mailing  list, 
and  personal  contact  The  )une  meeting 
of  the  California  Desert  District  Multiple 
Use  Adivsory  Council  will  serve  as  the 
public  scoping  meeting  for  this  EIS.  The 
meeting  will  be  held  from  &30  to  5«>  on 
Jime  3  and  4  at  the  following  location: 
Masonic  Lodge  Temple,  625  North 
Norma,  Ridgecrest,  California. 

Dated:  April  28, 1982. 
Wesley  Chambers, 
Acting  District  Manager. 

(FR  Doc  82-12758  Filed  6-10-42: 8:4S  am) 
nUJNG  COOe  4310-(4-M 


[INT  DES  82-16] 

Draft  Environmental  Impact  Statement 
Eugene-Medford  500  kV  Electrical 
Transmission  Une;  DEIS  AvaHaliility; 
Public  Hearings 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Proposal  for  RightB-of-Way  to 
Construct  a  500  kV  Electrical 
Transmission  Line  Linking  Medford  and 
Eugene^  Oregon. 


summary:  The  proponent  of  this  line. 
Pacific  Power  and  Light  Company 
(PP&L)  has  applied  for  basic  rights-crf- 
way  across  public  lands  administered 
by  the  Bvireau  of  Land  Management 
(approximately  15  percent  of  the  146.8 
mile  proposed  project).  BLM  was 
designated  as  lead  agency  for  the 
preparation  of  an  environmental  impact 
statement  (EIS). 

Under  provision  of  Oregon  law,  W&L 
has  submitted  a  Site  Certificate 
Application  to  the  Oregon  Energy 
Facility  Siting  Coimcil  which  has  State 
jurisdiction  for  projects  of  diis  natm«. 
The  Oregon  Department  of  Energy  is  a 
cooperating  agency  for  the  EIS. 

Bonneville  Power  Administration 
(BPA)  would  provide  500  kV  service  to 
the  proposed  line  and  became  a 
cooperating  agency  for  the  EIS  at  the 
outset  If  the  preferred  location  is 
selected.  BPA  would  build  the  initial 
11.5  miles  of  the  project  beginning  at 
their  Lane  Substation  west  of  Eugene. 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  a  draft  environmeotal  impact 
statement  (DEIS)  on  the  proposal  has 
been  prepared  and  is  now  available  for 


public  review  and  comment  The  DEIS 
analyzes  impacts  which  would  result 
from  the  proposed  action,  three 
alternatives,  and  13  routing  or 
construction  options.  Its  purpose  is  ta 
disclose  probable  effects  on  the  natural, 
social  and  economic  environment  for 
consideration  in  the  dedsionmaldng 
processes  of  the  lead  and  cooperating 
agencies. 

Public  reading  copies  of  the  DEIS  wiU 
be  available  for  review  in  local  libraries 
throughout  the  project  area;  K>&L 
offices:  BLM  State  Office  ia  Portland 
and  District  Offices  in  Medford. 
Roseburg  and  Eugene;  and  the  BPA 
office  in  Eugene.  A  limited  number  of 
copies  are  available  on  request  from  the 
BLM  State  Office  in  Portiand  and 
District  Offices  in  Eugene,  Roseburg  and 
Medford;  the  BPA  office  in  Eugene;  and 
PPfiiL  offices  in  Medford,  Roseburg. 
Myrtle  Creek.  Cottage  Grove  and 
Junction  City. 

Comments  concerning  the  adequacy 
of  analysis  in  this  statement  will  be 
accepted  until  July  7, 1982.  Written 
comments  on  the  EIS  may  be  addressed 
to:  Bureau  of  Land  Management 
Planning  and  Environmental 
Coordination  Staff  (935).  P.O.  Box  2965, 
Portland.  Oregon  9720& 

In  addition,  public  bearings  for  the 
purpose  of  receiving  oral  comments  will 
be  conducted  at  the  following  locations, 
places  and  times. 

Medford  City  HaU.  Council  Chambers. 

411  West  8th,  Tuesday.  June  15. 1982. 

7:30  p  Jn- 
Douglas  County  Courthouse,  Room  216, 

1036  SE  Douglas,  Wednesday.  June  16.' 

1982.  7:30  p.m. 
Eugene  City  HaU,  Council  Chambers, 

777  Pearl  St,  Thursday,  June  17. 1982. 

7:30  pjn. 

FOR  FURTHBI  INFORMATION  CONTACT 

Roland  D.  Smith,  Bureau  of  Land 
Management  Oregon  State  Office.  PJO. 
Box  2965  (825  N£.  Multnomah  St). 
Portland.  Oregon  97208,  Telephone:  (503) 
231-6951. 

Dated-  April  26.  IQS. 

Philip  C  HaBiiltoo. 

Acting  Chief,  Division  of  Resources,  Oregon 
State  Office. 

[FR  Doa  81-12705  FUed  S-W-aK  MS  Hn] 

■MUMQ  cooe  4sie-a4-« 


Salt  lj*e  District  (Utah)  QraUng 
Advisory  Board;  Meeting 

April  3a  1982. 

AGENCY:  Bureau  of  Land  Management. 
Salt  Lake  District 

Acnow  Notice. 
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summary:  Notice  is  hereby  given  in 
accordance  with  Pub.  L  92-463,  that  a 
meeting  of  the  Salt  Lake  District  Grazing 
Advisory  Board  will  be  held  on  June  8 
and  9. 1982.  The  meeting  will  begin  at 
10:00  A.M.  at  the  Bureau  of  Land 
Management  Office  at  2370  South  2300 
West.  Salt  Uke  City.  Utah  84119. 
The  purpose  of  the  meeting  will  be  to: 

1.  Tour  various  allotments  in  Tooele 
County. 

2.  Give  a  status  report  and  discuss  the 
Board's  involvement  in  Tooele  Planning. 

3.  See  example  of  allotments  which 
have  been  placed  in  the  M,  I  and  C 
Management  Categories. 

Persons  wishing  to  attend  are 
requested  to  notify  Frank  Olsen  by  May 
1, 1982. 
Frank  W.  SneU. 
District  Manager. 

|FR  Doc  82-12712  Filed  5-10-A2: 8:4S  udJ 
BILLING  CODE  4310-«4-M 


SusanvHIe  District,  Calif.;  Revised  Use 
Fees  at  Selected  Campgrounds 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Revision  of  use  fees  at  North 
Eagle  Lake  Campgrounds,  Susanville 
District.  California. 

summary:  Use  fees  for  camping  at  North 
Eagle  Lake  Campground  are  revised  to 
$3.00/day/campsite. 

DATES:  The  revised  Susanville  District 
Campground  Fee  Schedule  will  be 
effective  May  15. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Teeter,  Susanville  District 
Outdoor  Recreation  Planner,  Susanville 
District  Office,  P.O.  Box  1090, 
Susanville,  CA  96130— Telephone  [916) 
257-5381. 

SUPPLEMENTARY  INFORMATION:  The 

North  Eagle  Lake  Campground  is 
located  29  miles  north  of  Susanville, 
California  just  off  State  Route  139. 

For  the  purpose  of  this  fee  schedule,  a 
"day"  is  defined  as  any  24  hour  period 
or  part  thereof,  beginning  at  12:00  noon 
and  ending  on  the  following  calendar 
day  at  11:59  a.m.  Fees  for  the  area  will 
be  posted  at  the  entrance. 

Authority:  Authority  for  this  fee  schedule 
revision  is  contained  in  CFR  Title  36,  Chapter 
1,  Part  66,  Subpart  66.9 

Dated:  May  4, 1982. 
C.  Rex  Geary, 
District  Manager. 
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Minerals  INanagennent  Service 

Sodium  Leasing  Land  Classification 
Order  California  No.  2 

agency:  Minerals  Management  Service, 

Interior. 

action:  Notice  of  classification  of 

known  leasing  area  (sodium]  in 

California. 

SUMMARY:  Pursuant  to  authority 
contained  in  the  Act  of  March  3, 1879  (43 
U.S.C.  31),  as  supplemented  by 
Reorganization  Plan  No.  3  of  1950  (43 
U.S.C..  1451,  note),  220  Departmental 
Manual  2,  and  Secretary's  Orders  Nos. 
2948,  and  3071,  Federal  lands  within  the 
State  of  California  have  been  classified 
as  subject  to  the  competitive  sodium 
leasing  provisions  of  the  Mineral 
Leasing  Act  of  February  25. 1920  (30 
U.S.C.  262),  as  amended. 

The  name  of  the  area  and  the  effective 
date  are  as  follows:  Searles  Lake 
(California)  Known  Leasing  Areas 
(Sodium);  September  30, 1980. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Ronald  W.  Michelson,  Deputy 
Minerals  Manager,  Resource  Evaluation, 
Minerals  Management  Service,  Western 
Region,  345  Middlefield  Rd.,  Mailstop 
80A,  Menlo  Park.  California  94025, 
Telephone  (415)  323-8111,  ext.  2053.  FTS 
467-2053. 

SUPPLEMENTARY  INFORMATION:  A 
description  and  a  diagram  showing  the 
boundaries  of  the  area  classified  for 
competitive  leasing  have  been  filed  with 
the  appropriate  land  office  of  the  Bureau 
of  Land  Management.  The  following 
described  lands,  insofar  as  title  remains 
in  the  United  States,  are  classified  as 
follows: 

Searles  Lake  Known  Leasing  Area  (Sodium) 

San  Bernardino  Meridian  (California) 

T.  25  S.,  R.  43  E., 

Sec.  1.  SWy4SWy4;  

Sec.2.SV4;  ' 

Sec.  3,  SV4; 

Sec.  4,  SEy4SEy4; 

Sec.  9.  NEy*,  SEy4NWy4,  SVk 

Sees.  10  and  11; 

Sec.  12.  SWy4NEy4,  WV4.  WV4SEy4. 
SEy4SEy4; 

Sees.  13  to  16, Inclusive; 

Sec.  17,  lots  1,  4,  and  5,  SEy4SWy4:  SEy4; 

Sec.  19,  lots  8  and  15; 

Sees.  20  to  24,  inclusive; 

Sees.  25  to  29,  inclusive; 

Sec.  30,  lots  1  and  8,  E>^SEy4; 

Sec.  31,  EV4EV4; 

Sees.  32  to  36,  inclusive.  < 

T.  25  S.,  R.  44  E., 

Sec.  18,  lots  1  to  4,  Inclusive;  EMiSWy4: 

Sec.  19,  WViNEy4,  SEy4NEy4,  WVt.  SEy4; 

Sec.  20,  SWy4SWy4: 

Sec.  29,  WV4NWy4,  SEy4NWy4.  swy4, 
SWV4SEy4; 

Sees.  30  to  32,  inclusive; 


Sec.  33,  WV4SWy4. 
T.  26  S.,  R.  43  E.. 
Sees.  1  to  4,  inclusive; 
Sec.  5.  lots  1  to  4,  inclusive,  S^NE^. 

sv4Nwy4.  NHSwy4,  SEy4Swy4.  SEy4; 

Sec.  6,  lot  1.  SEy4NEy4.  NEy4SEy4; 
Sec.  8.  NV4NEy4,  SEy4NEy4: 

Sec  9,  Ny2,  NMiSwy4,  SEy4Swy4  SEy4; 

Sec.  10  to  12,  inclusive; 

Sec.  13  and  14;  , 

Sec.  15,  NV4,  EV4SEy4,  SEy4; 

Sec.  16.  E%.  NEy4; 

Sec.  23.  NV4NEy4; 

Sec.  24.  N%. 
T.  26  S.,  R.  44  E.. 

Sec.  4,  lot  4.  SWy4NWy4,  WV4SWy4; 

Sees.  5  to  8,  inclusive; 

Sec.9,  W^WMi; 

Sec.  16,  WMiNWy4: 

Sec.  17,  NVt.  SWV,.  NV4SEy4.  SWy4SEy4; 

Sec.  18,  all; 

Sec.  19,  loU  1  and  2,  NV4NEy4,  EV4NWy4; 

Sec.  20,  NV4NWy4. 

The  areas  described  aggregate:  31,840 
acres,  more  or  less. 

Dated:  April  22, 1982. 
WUliam  P.  Pendley, 
Director,  Minerals  Management  Service. 
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National  Parle  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  April 
30. 1982.  Pursuant  to  §  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  DC  20243.  Written 
comments  should  be  submitted  by  May 
26, 1982. 
Carol  D.  Shull, 
Acting  Keeper  of  the  National  Register. 

ALABAMA 

Colbert  County 

Sheffield  vicinity,  Tuscumbia  Landing  Site, 
W  of  Sheffield 

Madison  County 

Huntsville  vicinity,  McCrary  House,  NE  of 

Huntsville 
Huntsville  vicinity,  Steger  House  (Dr. 

Howard  Place)  3141  Maysville  Rd. 

ALASKA 

Anchorage  Division 

Anchorage,  Fourth  Avenue  Theatre  (AHRS 
Site  No.  ANC-284)  630  W 4th  Ave. 

Juneau  Division 

Juneau,  Davis.  J.  M.,  House  (AHRS  Site  No. 
JUN-078)  207  8th  St. 


Ketchikan  Division 

Ketchikan,  Burkhart-Dibrell  House  (AHRS 
Site  No.  KET-111)  500  Main  St. 

CONNECTICUT 

Fairfield  County 

Newtown,  New  York  Belting  and  Packing 
Cmnpanr,  45— n  and  W— 89  Glen  Rd. 

New  London  County 

New  London,  Woodworth.  Nathan  A..  House. 
28  ChaniBng  St 

INDIANA 
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Allen  County 

Fort  Wayne.  Bass,  John  /£,  Mansion 
(Brookside)  Z7m  ^ring  St 

Marion  County 

Indianapolis,  Lombard  Building,  22—28  B. 

Washington  St 
Indianaipoiis,  Thompson,  William  N,  House, 

4343  N.  Meridian  St 

IOWA  1 1 

Buchanan  County 

Quasqnetoo.  Walter,  Lowell  E.,  House,  NW 
of  Quasqueton  off  SR  W35 

Cerro  Gordo  County 

Cleai  Lake.  Blks-Bogera  Hotel  221  Main  Ave. 

Hamilton  County 

Webster  City.  Webster  City  Post  Office,  801 
Willson  Ave. 

Henry  County 

Salem,  Lewelling,  Henderson,  House,  W. 
MainSL  | 

Howard  County 

Ricevffle,  Fellows,  James  C,  House,  Main  St 

PolkCaanty 

Des  Moines,  Case,  Larnerd,  House,  3111 

BastonBlvd. 
Des  Moines.  Cummins,  Albert  Baird.  House, 

2404  Forsst  I». 

Story  County 

Ames,  Marston  Water  Tower,  Iowa  State 
UnivBraity  campos 

Woodbury  County 

Sioux  City,  Pram,  Margaretta,  House,  215 

KansaaSt. 
Sioux  City,  Spencer,  Knapp,  Waiehouse,  3ni 

and  Nebraska  Sts. 

KENTUCKY 

Boone  County 

Constance,  Anderson  Ferry,  Off  KT  8  ^loo  in 
Hamilton  County,  OH), 

Daviess  County 

Owemboro  vkanity,  WUlew  HHI  (fesse /ones 
House)  Jones  Rd. 

MASSACHUSETTS 

Barnstable  County 

Bourne,  Wing's  Neck  Light  (Lighthouses  of 
Massachusetts  TR)  Wing's  Neck  Rd. 

Bourne,  Clevelaad  LedgeLigfit  Statioa 
(Lighthouses  of  Massachusetts  TRJ  , 


Chatham.  Chatham  Light  Station 

(Lighthouses  of  Massachusetts  TR)  Main 

St 
Eastham,  Nouset  Beach  Light  (Lighthouses  of 

Massachusetts  TR)  Nausel  Beach 
Eastham,  TTuve  Sisters  ofNauset  (The 

Beacon)  (Lighthouses  of  Massachusetts 

TR)  Nauset  Beach 
Provincetown,  Long  Point  Light  Station 

(Lighthouses  of  Massachusetts  TR)  Herring 

Cove  Beach 
Provincetown.  Race  Point  Light  Station 

(Lighthaaaes  of  Maaeacbusetts  772/Race 

Point  Beach 
ProvincetowB.  Wood  End  Light  Lookout 

Station  (Lighthouses  of  ftlassachusetts  TRJ 
Tniro,  Highland  Light  Station  (Cape  Cod 

Light)  (Lighthouses  of  Massachusetts  TR) 

OffSRe 

Woods  Hole,  Nobska  Point  Light  Station 
(Lighthouses  of  Massachusetts  TR)  Nobska 
Rd. 

Eastham,  Three  Sisters  ofNauset  (Twin 
Lights)  (Lighthouses  of  Massachusetts  TR) 

Bristol  County 

Bristol,  Borden  Flats  Light  Station 

(Lighthouses  of  Massachusetts  TR) 

Taunton  River 
New  Bedford,  Butler  Flats  Light  Station 

(Lighthouses  of  Massachusetts  TR)  New 

Bedford  Channel 

Dukes  County 

Edgartown.  Cape  Page  (Pogue)  Light 

(Lighthouses  of  Massachusetts  TR) 

Chappaquiddick  Island 
Edgartown,  Edgartown  Harbor  Light 

(Lighthouses  of  Massachusetts  TR) 
Gay  Head,  Gay  Head  Light  (Lighthouses  of 

Massachusetts  TR)  Lighthouse  Rd. 
Gosnold.  Tarpaulin  Cove  Light  (Lighthouses 

of  Massachusetts  TR)  Naushon  Island 
Oaks  Bluff,  East  Chop  Light  (Lighthouses  of 

Massachusetts  TR)  Lighthouse  Rd. 
Tisbury.  West  Chop  Light  Station 

(Lighthouses  of  Massachusetts  TRJV/. 

Chop  Rd. 

Essex  County 

Andover,  Abbot  Tavern  (Town  of  Andover 

MRAJ  70  Ehn  St 
Andover,  Abbot,  J.  7",  House  (Town  of 

Andover  MRAJ  34  Essex  St 
Andover,  Abbot-Baker  House  (Town  of 

Andover  MRA)  5  Argilla  Rd. 
Andover,  Abbot-Battles  House  (Town  of 

Andover  MRA)  31  Lowell  St 
Andover,  Abbott,  Asa  and  Sylvester,  House 

(Town  of  Andover  MRA)  lS-17  Porter  Rd. 
Andover,  Academy  Hill  Historic  District 

(Town  of  Andover  MRA)  MA  28 
Andovei,.  Andover  National  Bank  (Town  of 

AndaverMRA)  23  Main  St 
Andover,  Andover  Town  Hall  (Town  of 

Andover  MRA)  20  Main  St 
Andover,  Aadover  Village  Industrial  District 

(Town  ofAndoi'er  MRAJ  MA  28 
Andover,  Arden  (Town  of  Andover  MRA)  27B 

N.  Main  St 
Andover,  Baiky,  Timothy  P.,  House  (Town  of 

Andover  MRA)  210  ChanUar  Kd. 
Andover.  Bailardvale  District  (Town  of 

Andover  MRA)  Off  1-03 
Andover,  Barnard  Block  (Town  mfAadonr 

Affl4/ia-UMaiitSt 


P^adovet,  Central  Street  District  (Town  of 
Andover  MRAJ  Inegitiar  pattern  along 
Central  St  > 
Andovat.  Chandler-Bigsby-AbixH  House 
(Town  of  Aadover  MRA)  88  Lowell  St 
Andover,  ChandJer-Hidden  House  (Town  of 

AndaverMRA)  17  Hidden  Rd. 
Andover,  Chickering  House  (Town  of 

Andovm-  MRA)  28  Essex  St 
Andover,  Cochma,  Jehiel,  House  (Town  of 

Andover  MRA)  03  Bumkam  Rd. 
Andower,  Dascomb  House  (Town  of  Andover 

MRA)  125  Dascomb  Rd. 
Andover,  Flint  Farm  (Town  of  Andover 

MRA)  85  Osgood  St 
Andovw,  FoUansbee  House  (Tbwn  of 

Andover  MRA)  459  Lowell  St 
Andover,  Frye.  Nathan,  House  (Town  of 

Andover  MRA)  166  N.  Main  St 
Andover,  Gray,  David,  House  (Town  of 

Andover  MRA)  232  Salem  St 
Andover,  Harding.  Sarah  H,  House  (Town  of 

Andover  MRA)  5-8  Harding  St 
Andover,  Hamden  Farm  (Town  of  Andover 

A{7M;28lSalsmSL 
Andover.  Holt  Farm  (Town  of  Andover  MRA) 

89  Prospect  Rd. 
Andovec  Holt-Cummings-Davis  House 
(Town  of  Andover  MRA)  67  Salem  St 
Andover.  Jenkins.  Benjamin,  House  (Town  of 

Andover  MRA)  382  Salem  St 
Andover,  Lincolnshire,  The  (Town  of 
Andover  MRA)  22.  Hidden  Rd.  and  28 
Hidden  Way 
Andover,  Main  Street-Locke  Street  District 

(Town  of  Andover  MRA)  MA  28 
Andover,  Manning  House  (Town  of  Andover 

MRA)  37  Porter  Rd. 
Andover.  Memorial  Hall  Library  (Town  of 

Andover  MRA)  2  N.  Main  St 
Andover.  Musgrove  Biack  (Town  of  Andover 

MRA)  2  Main  St 
Andover.  Orlando  (Town  of  Andover  MRAJ 

260  N.  Main  St 
Andover.  Osgood  Farm  (Town  f^  Aadover 

MRA)  116  Osgood  St 
Andover.  Pearson,  Abiel,  House  (Town  of 

Andover  MRA)  33  ffi^  St 
Andover,  Perrin,  WiUiam,  House  (Town  of 

Andover  MRA)  *MYtiret  Rd. 
Andover,  Pills bury-French  House  (Town  of 

Andover  MRA)  103  Dascomb  Rd. 
Andover,  Punchard,  Benjamin,  HousefTewn 

of  Andover  MRA)  8  High  St 
Andover.  Rogers-Downing  House  of  Andover 

MRA)  209  Hi^iknd  Rd. 
Andover,  Russell  House  (Town  of  Andover 

MRA)2BRo(iiy  HiB  Rd. 
Andover.  Third  Railroad  Station  (Ttrwn  of 

AndaverMRA)  100  School  St 
Andover,  Ward  Richard.  House  (Town  of 

AndaverMRA)  71  Lowell  St 
Andover.  West  Parish  Center  District  (Town 

of  Andover  MRA)  MA  133 
Andover,  Woodbridge  Hmue  (Town  of 

Andover  MRA)  293  Salem  SI 
Beverly.  Hospital  Point  Light  Station  (Front 
Range  Light)  (Lighthouses  of 
Massachusetts  TR)  Bayview  Ave. 
Gloucester,  Annisquam  Harbor  Light  Station 
(Lighthouses  of  Massachusetts  TRJ 
Wigwam  Point 
Gloucester,  Eastern  Point  Light  SluUmt 
ffjgkthoaseeafAdamafhimHf  TJQKmteta 
Point 
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Marblebead.  Marblehead  Light  (Lighthouses 

of  Massachusetts  TR)  Marblehead  Neck 
Newburyport,  Newburyport  Hamor  Front 

Range  Light  (Lighthouses  of  Massachusetta 

TR)  Mammae  River  Coast  Guard  Station 
Newburyport  Newburyport  Harbor  Light 

(Lighthouses  of  Massachusetts  TR) 

Northern  Blvd. 
Rockport  Straightsmouth  Island  Light 

(Lighthouses  of  Massachusetta  TR) 
Salem,  Derby  Wharf  Light  Station 

(Lighthouses  of  Massachusetts  TR)  Derby 

Wharf 

HampsHire  County 

Hatfield,  Old  Mill  Site  Historic  District,  48 
and  50  Prospect  SL 

Middlesex  County 

Weston,  Hobbs,  Isaac,  House.  87  North  Ave. 

Nantucket  County 

Nantucket  Brtint  Point  Light  Station 
(Lighthouses  of  Massadtusetts  TR)  Brant 
Point 

Nantucket,  Nantucket  Light  (Great  Point 
Light  or  Sandy  Point)  (Lighthouses  of 
Massachusetts  TR)  Nantucket  Island. 

Siasconset  Sankaty  Head  Light  (Lighthouses 
of  Massachusetts  TR)  Sankaty  Head 

Norfolk  County 

Needham,  Tolman-Gay  House,  1196  Central 
Ave. 

Plymouth  County 

Hull,  Graves  Light  Station  (Lighthouses  of 

Massachusetts  TR) 
Marion,  Bird  Island  Light  (Lighthouses  of 

Massachusetts  TR)  Sippican  Harbor 
Mattapoisett,  Ned  Point  Light  (Lighthouses  of 

Massachusetts  TR)  Ned  Point  Rd. 
Scitaute,  Minot's  Ledge  Light  (Lighthouses  of 

Massachusetts  TR) 
Scituate,  Scituate  Light  (Lighthouses  of 

Massachusetta  TR)  Cedar  Point 

Suffolk  County 

Boston,  Long  Island  Head  Light  (Lighthouses 
of  Massachusetts  TR)  Long  Island. 

Boston,  Adams-Nervine  Asylum,  990-1020 
Centre  St 

Boston,  Boston  Light  Station  (Lighthouses  of 
Massachusetts  TR)  Boston  Harbor 

Worcester  County 

Upton,  Knowlton  Hat  Factory,  134  Main  St 
Boylston,  Barlin  Acres,  284  School  St 
Grafton,  Willard  House  and  Clock  Museum, 

11  Willard  St 
Holden,  Rogers  House,  28  Boyden  Rd. 
Sturbrldge,  Wright,  Oliver,  House,  Main  St 

MISSISSIPPI 

Clay  County 

West  Point  West  Point  Central  City  Historic 
District,  MS  50 

Warren  County 

Vickflburg,  Davia-Mitchell  Houae,  901 
Crawford  St 

NEW  JERSEY 

Essex  County 

East  Orange,  Ambroae-Ward Mansion.  132  S. 
Harrison  St 


Hudson  County 

Jersey  City,  Jersey  City  High  School,  2 
Palisade  Ave. 

Uniop  County 

Plainfield,  Hillside  Avenue  Historic  District. 

Hillside  Ave.  from  Watchung  Ave.  to 

Martin*  Are. 

NEWMEXICO 

Bernalillo  County 

Albuquerque,  Saint  Joseph  1^0  Hospital,  715 

Grand  NE. 
Albuquerque.  Weiller,  H.  B.  House,  1228 

Central  Ave^  SW. 
Los  Ranchos  vicinity,  Los  Poblanos  Historic 

District,  NM 194 

NORTH  CAROUNA 

Alamance  County 

Altamahaw.  Altamahaw  Mill  Office,  SR 1002 

and  SR  1567 
Haw  River,  Holt.  Charles  T.,  Houae,  22&  Holt 

St 

Buncombe  County 

Asheville,  Demens-Rumbough-Crawley 
House,  31  Park  Ave. 

NORTH  CAROUNA 

Chatham  County 

Farrington  vicinity.  Stone,  Joseph  B.,  House, 

SRiooe 

Cleveland  County 

Boiling  Springs,  Hamrick,  KB.,  Hall,  Gardner- 
Webb  College  campus 

Davidson  County 

High  Point  vicinity,  Spurgeon  House,  W  of 
High  Point 

Durham  County 

Durham,  Greystone,  618  Morehead  Ave. 

Guilford  County 

Colfax  vicinity.  Shaw-Cude  Houae,  Off  SR 
2010 

Hertford  County 

Winton,  Gray  Gables,  Main  St 

Mecklenburg  County 

Matthews,  Providence  Presbyterian  Church 
and  Cemetery,  10140  Providence  Rd. 

Moore  County 

Aberdeen  vicinity.  Blue,  Malcolm,  Farm, 
Bethesda  Rd.  and  Ernest  L  Ives  Dr. 

Nash  County 

Battleboro  vicinity,  Bellamy-Phillips  House, 
SR1S22 

Person  County 

Bethel  Hill  vicinity,  HoUoway-Walker 

Dollarhite  House,  SR  1514 
Roxboro,  Roxboro  Male  Academy  and 

Methodist  Parsonage,  315  N.  Main  St 

Rockingham  County 

Eden,  Bullard-Ray,  650  Washington  St 

Yadkin  County 

Huntsville,  White  House,  Shallowford  Rd. 


OHIO 

Allen  County 

Lima  vicinity,  Allentown  M.K  Church  (Rural 

Chapels  Along  the  War  of  1812  Auglaize 

Trail  TR)  4900  Poling  Rd. 
Lima  vicinity,  Antioch  Christian  Union 

Church  (Rural  Chapels  Along  the  War  of 

1812  Auglaize  Trail  TR)  7301  Ft.  Amanda 

Rd. 
Lima  vicinity,  Helsel  Chapel  (Rural  Chapels 

Along  the  War  of  1812  Auglaize  Trail  TR) 

4271  Spencerville  Rd. 
Lima  vicinity,  Ridge  U.B.  Church/Marion 

Ridge  (Rural'Chapels  Along  the  War  of 

1812  Auglaize  Trail  TR)  6875  Ridge  Rd. 
Lima  vicinity,  Zion  Church  (Rural  Chapels 

Along  the  War  of  1812  Auglaize  Trail  TR) 

9290  Zion  Church  Rd. 
Converse,  Bethel  Christian  Union  Church 

(Rural  Chapels  Along  the  War  of  1812 

Auglaize  Trail  TR)  fi770  Allentown  Rd. 

Belmont  County 

Baraesville  vicinity.  Tower  Site  (33-Bl-lS) 

Clermont  County 

New  Richmond,  Ross-Gowdy  House,  125 
George  St 

Cuyahoga  County 

Gates  Mills,  Keyt,  Gideon,  House,  Chagrin 
River  and  Deerfield  Rds. 

Darke  County 

Versailles  vicinity,  English,  William,  Houae, 
11291  OH  47 

Hamilton  County 

Cincinnati,  Anderson  Ferry,  Off  U.S.  50  (also 

in  Boone  County,  KY], 
^Cincinnati,  Broadwell,  Charles,  House,  1424 

Pleasant  St 
Cincinnati,  Burdsal,  Samuel,  House,  1342 

Broadway  St 
Cincinnati,  Endebrook,  John  H,  House,  1428 

Pleasant  St 
Cincinnati,  Goldsmith,  Moses,  Building,  356 

Bryant 
Cinciimati,  Groesbeck.  William,  House,  1407 

Race  St 
Cincinnati,  Meyer-Phillipp  Houae.  1410  Elm 

St 
Cincinnati,  Ratterman,  Bernard,  House,  1349 

Broadway 
Cincinnati,  Sycamore — 13th  Street  Grouping, 

12th,  13th,  and  Sycamore  Sts. 

Highland  County 

Hillsboro,  East  Main  Street  Historic  District. 

E.  Main  and  E.  Wabut  Sts. 
Hillsboro,  Mother  Thompson  House,  133 

Willow  St 

Jefferson  County 

Steubenville,  Steubenville  YMCA  Building, 
214  N.  4th  St 

Lorain  County 

Elyria,  New  York  Central  Freight  House,  412 
E.  River  St 

LtAxis  County 

Toledo,  Bush  Street  Historic  District,  Bush 
and  Erie  Sts. 


Waterville  vicinity,  Isham,  John,  House,  8460 
S.  River  Rd. 

Mahoning  County 

Campbell  Youngstown  Sheet  and  Tube 
Company  Housing.  Jackson  and  Chambers 
St 

Medina  County 

Medina,  St  Paul's  Episcopal  Church,  317  E. 
Liberty  St 

Muskingum  County 

Zanesville,  Brighton-Dryden  Historic 
District,  Dryden  Rd^  Brighton  Blvd., 
Lexington  and  Stanberry  Aves. 
Zanesville,  Lind  Arcade,  48  N.  5th  St 
Zanesville.  Smith,  William  R.,  House,  920 
Marietta  St 

Pickaway  County 

Circleville  vicinity.  Black,  Joseph,  Farmhouse, 
9862HeaaerRd. 

Putnam  County 

Ottoville  vidnlty.  Ottawa  River  Christian 
Church  f Rural  Chapels/War  of  1812 
Auglaize  Trail  TR) 

Richland  County 

Shelby  vicinity.  Sacred  Heart  of  Jesus 
Churches.  OH  61 

Stark  County 

Canal  FultcD.  Canal  Fulton  Historic  District, 

Ohio-Erie  Canal,  Market  Canal,  Cherry 

and  High  Sts. 
Canton.  Old  McKinley  High  School,  800  No. 

Market  St 
Canton,  Ridgewood  Historic  District, 

Roughly  bounded  by  Maricet  and  Gibbs 

Ave.,  and  21st  and  24th  Sts. 

Summit  County 

Akron,  Eaglee  Temple,  131—137  E  Market  St 

Van  Wert  County 

Converse,  Converse  Methodist  Church  (Rural 
Chapels  Along  the  War  of  1812  Auglaize 
Trail  TR)  OH  81  and  Elgin-Converse  Rd. 

Wayne  County 

Rittman  vicinity,  Gish  Farmhouses,  Gish  Rd. 

OREGON 

Umatilla  Comity 

Pendleton,  Empire  Block,  21-37  SW.  Emigrant 

Ave. 
Pendleton,  Hamley  and  Company  Leather 

Goods  Store,  30  SE.  Court  St 
Pendleton,  Hendricks  Building  (K.  O.  T.  M. 

Temple)  369  S.  Main  St. 
Pendleton,  Masonic  Temple,  18  SW.  Emigrant 

Ave. 
Pendleton,  Matlock-Brownfield  Building,  413- 

425  S.  Main  St 

RHODE  ISLAND 

Newport  County 

Newport  Bird's  Nest,  The,  528  Broadway  at 
One  Mile  Comer 

Washington  County 

New  Shoreham.  Champlin,  Peleg,  House, 
Rodman  Pond  Lane 


Federal  Registo/Vol.  47.  No.  91  /  Tuesday.  May  li,  1982  /  Notices 


20213 


SOUTH  CAR0UII4 

Beaufort  County 

Hilton  Head  vicinity,  Daufuskie  Island 
Historic  District,  SW.  of  Hilton  Head 

TEXAS 

Cooke  County 

Gainesville,  Cloud-Stark  House,  327  S.  Dixon 
St 

Galveston  County 

Galveston,  Hagemann.  John,  House,  3301 
Ave.  L 

Palo  Pinto  County 

Mineral  Wells,  Baker  Hotel,  200  E.  Hubbard 
St 

Smith  County 

Tyler.  Whitaker-McClendon  House,  806  W. 
Houston  St 

UTAH 

Cache  County 

Smithfield,  Douglas  General  Mercantile,  100 
Main  St 

Davis-County 

Bountiful.  Townsend-Palmer  House,  515  S. 
200  West  St 

Sanpete  County 

Manti.  Cox-Shoemaker-Parry  House,  50  N. 
100  West  St 

Utah  County 

Prova  Cluff,  Harvey  H.,  House.  174  N.  100 

East  St 
Provo,  Davies,  Charles  E.  House,  388  W.  300 

North  St 
Provo,  Silver  Row,  621-645  W.  100  North  St 

Washington  County 

Washington  vidnity.  Southern  Paiute 
Archeological  District 

Weber  County 

Plain  aty,  Skeen,  William  D.,  House, 

WISCONSIN 

Grant  County 

Platteville,  Evans,  Jonathan  K,  House,  440  W. 
Adams  St 

Pepin  County 

Durand  vicinity,  Dorwin  's  Mill,  E  of  Durand 

Washington  County 

Hartford  vicinity,  Ritger  Wagonmaking  and 
Blacksmith  Shop,  4928  WI 175 

Winnebago  County 

Oshkosh.  AmM  House,  1157  High  Ave. 

SOUTH  DAKOTA 

Fall  River  County 

Site  No.  39  FA  94  (Rock  Art  in  the  Southern 
Black  Hills  Thematic  Resources) 
(incorrectly  published  April  27, 1982  as  Site 
No.  39  FA  44) 

[FR  Doc  B2-1272S  Filed  S-lO-tt;  1:45  un] 
nUJNQ  CODE  4S1*-7»-M 


CampRoundl 
Mountain  Parfq  AvalaMRy  of  ReconI 
of  Decision  and  Hndhg  of  No 
Significant  impact  for  the 
Deveiopment  Concept  Plan 

The  National  Paik  Service  has 
prepared  the  Record  of  Decision  and 
FONSI  for  the  Camp  Round  Meadow 
Development  Concept  Plan.  This  record 
documents  the  selected  course  of  action 
for  the  management  and  use  of  the 
Camp  Round  Meadow  area  of  Catoctin 
Mountain  Paric 

Written  conmients  will  be  accepted 
for  a  period  of  30  days  following  the 
publication  of  this  notice  and  should  be 
addressed  to  the  Superintendent. 
Catoctin  Mountain  Park,  Hiurmont, 
Maryland  2178& 

Copies  are  available  from: 
Catoctin  Mountain  Park.  Thurmont 

Maryland  21788 
National  Capital  Region.  1100  Ohio 

Drive.  S.W..  Washington.  D.C  20242 

Dated:  April  29, 1982. 

Robert  Stanton. 

Acting  Regional  Director.  National  Capital 
Region. 

(FR  Doc  82-12727  Filed  S-10-*2:  •:4s  a^ 
BILUNG  COOC  4310-7S-M 


Santa  Monica  Mountaint  Nation^ 
Recreational  Area.  CaWomia.  Generai 
Management  Plan;  AvalabMty  of  ttie 
Final  Environmental  impact  Statement 

Pursuant  to  section  102(2)(C)  of  die 
National  Environmental  Policy  Act  of 
1969.  the  National  Park  Service.  U.S. 
Department  of  the  Interior,  has  prepared 
a  final  environmental  impact  statement 
for  the  proposed  General  Management 
Plan  for  Santa  Monica  Mountains 
National  Recreation  Area,  California. 

The  proposed  action  presents  goals 
and  objectives  for  management,  a  land 
classification  system  that  indicates 
management  emphasis  for  all  lands 
within  the  boundary;  concepts  for 
management  of  resources  and 
cooperation  with  agencies  and 
landowners:  programs  for  managing 
natund,  scenic,  and  cidtural  resources;  a 
related  series  of  possible  actions  for 
activity  sites,  trails  and  camps,  visitor 
programs  and  services,  transportation, 
scenic  roads,  and  management  facilities; 
and  strategies  for  future  planning.  The 
proposed  action  will  result  in  the 
provision  of  a  variety  of  educational  and 
recreational  opportunities  for  enjoyment 
by  urban,  suburban,  and  national 
visitors;  the  protection  and  enhancement 
df  resource  values;  and  the  retention  of 
existing  land  uses  in  conjunction  with 
new  uses  of  parklands. 


201214 


Federal  Regicter  /  Vol.  47.  No.  91  /  Tuesday.  May  11.  1982  /  NoticeB 


An  alternative  was  considered  that 
would  continue  land  acquisition, 
cooperative  planning,  and  visitor  use 
and  resource  management  programs,  but 
would  not  significantly  increase 
recreational  opportunities.  A  no  action 
alternative  was  also  considered,  which 
would  preclude  any  additional  National 
Park  Service  involvement  in  the  area. 

A  limited  number  of  copies  of  the 
docimient  are  available  on  request  from 
the  Superintendent,  Santa  Monica 
Mountains  National  Recreation  Area, 
22900  Ventxira  Boulevard,  Suite  140, 
Woodland  Hills,  California  91384  (213- 
888-3440)  and  Ron  Replogle,  450  Golden 
Gate  Avenue,  San  Francisco,  California 
94102  (415-556-5750).  Public  reading 
copies  are  available  at  the  following 
locations:  450  Golden  Gate  Avenue,  San 
Francisco;  Interior  Building,  18th  and  C 
Streets.  N.W.,  Washington.  D.C  and 
Park  Headquarters,  Woodland  Hills. 
California. 

Dated  April  29. 1982. 
Howaid  H.  Chapman, 

Regional  Director,  Western  Region. 

|FR  Doc  8Z-1Z728  FOed  S-10-a%  MS  am] 
WLUMQ  CODE  43t«-7D-M 


INTERSTATE  COMMERCE 

Cniimftrimi 

AgriMillural  Cooperative;  Intent  To 
Perfonn  Interstate  Transportation  for 
i>enam  nonnieiiiuei  a 

May  6,1982. 

The  following  Notices  were  filed  in 
accordance  with  section  1052B(a)(5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  a^icsitural 
cooperatives  intending  to  perfonn 
nonmember,  qpnexempt,  interstate 
transportation  most  file  the  Notice,  Form 
BOP  102.  with  the  Commission  within  30 
days  of  its  annua)  meetings  each  year. 
Any  subsequent  change  concerning 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
filing  of  a  sopplemental  Notice  within  30 
days  of  such  change. 

The  name  and  address  of  the 
agricultural  cooperatiTe  (1)  and  (2),  the 
location  of  the  records  (3),  and  the«ame 
and  address  of  the  person  to  whom 
inquiries  and  coarespondence  should  be 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  fihng  should  be 
directed  to  the  Commisaion's  Office  of 
Compliance  and  Consumer  Assistance. 
Washington.  D.C  20423.  The  Notices  are 
in  a  central  file,  and  can  be  examined  at 
the  Office  of  the  Secretary,  Interstate 
Coramarce  Comaiission,  Washio^oa, 
IXC 


Northwest  A^cultural  Cooperative 

Association,  Inc.  [NACA.  INC.),  P.O.  Box 
1.  Ontario,  OR  97914.  920  Southeast 
Ninth  Ave.,  OnUrio,  OR  97914 
Ted  Hoots,  P.O.  Box  1.  Ontario,  OR  97914 

Pacific  Mountain  Express.  Inc.,  1841  Piner 
Rd.,  No.  B,  Box  11503,  Santa  Rosa,  CA 
9S406, 1841  Piner  Rd.,  No.  a  SanU  Rosa. 
CA  95406 
David  Robinson,  2228  W.  Northern  Ave., 
B201.  Phoenix,  AZ  85021 

Agatha  L.  Metgenovich. 

Secretary. 

(FR  Doc  82-12880  Filed  5-10-82:  8:45  am) 
BILUNO  CODE  703S-01-M 


Motor  Carriers;  Rnance  Applications; 
Decision^otice 

As  indicated  by  the  findings  below, 
the  Commission  has  approved  the 
following  applications  Hied  under  40 
U.S.C.  10924, 10926, 10931  and  10932. 

We  Find 

Each  transaction  is  exempt  from 
section  11343  (formerly  section  5)  of  the 
Interstate  Commerce  Act,  and  complies 
with  the  appropriate  transfer  rules. 

This  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quaUty  of  the  human  enviraament  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservatitxi  Act  of 
1975. 

Petitions  seeking  reconsideration  must 
be  filed  within  20  days  frtun  the  date  of 
this  publication.  Replies  must  be  filed 
within  20  days  after  the  final  date  for 
filing  petitions  for  reconsiderations;  any 
interested  person  may  file  and  serve  a 
reply  upon  tfie  parties  to  the  proceeding. 
Petitions  which  do  not  comploy  with  the 
relevant  transfer  rules  at  49  CFR  1132.4 
may  be  rejected. 

If  petitions  for  reconsideration  are  not 
timely  filed,  and  applicants  satisfy  the 
conditions,  if  any,  which  have  been 
imposed,  tha  application  is  granted  and 
they  win  receive  an  effective  notice.  The 
notice  will  indicate  that  consummation 
of  the  transfer  will  be  presumed  to  occur 
on  ^  20th  day  following  service  of  the 
notice,  unless  either  applicant  has 
advised  the  Commission  that  the 
transfer  will  not  be  consummated  or 
that  an  extension  of  time  for 
consummation  is  needed.  The  notice 
wiU  alse  lecHe  the  compUanee 
requirements  which  must  be  met  before 
the  transferee  may  commence 
operations. 

Applicants  must  comply  with  any 
conditions  set  forth  in  tlie  following 
decisioD4otices  within  30  days  af^ 
publication,  or  within  any  approved 
extension  period.  Otfaerwisa,  tfaa 
decision-notice  shall  have  ae  farther 
effect 


RIsOrdefed 

The  following  applications  are 
approved,  subject  to  the  conditions 
stated  in  the  publication,  and  further 
subject  to  the  administrative 
requirements  state  in  the  effective  notice 
to  be  issued  hereafter. 

By  the  Commisaion,  Review  Board  No.  3. 
Members  Kroclc,  Joyce,  and  DoweU. 

MC-FC-79705.  By  decision  of  April  Za 
1982  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  1132, 
Review  Board  Number  3  approved  the 
transfer  to  TRIANGLE  TRUCKING  CO.. 
of  Permit  and  Certificate  Nos.  MC-60014 
and  sub  number  proceedings  (except 
Sub  Numbers  192  and  210]  issued  to 
AERO  TRUCKING,  INC.,  authorizing  the 
transportation  (a)  as  a  common  carrier 
of  numerous  commodities,  primarily 
machinery,  metal  articles,  lumber  and 
wood  products,  building  materials, 
construction  materials,  contractors 
equipment  and  supplies,  day  and 
refractory  products,  rubber  and  plastic 
products  and  commodities,  the 
tiansportation  of  which  because  of  size 
or  weight  requires  the  use  of  special 
equipment  from  and  to  points 
throughout  Continental  United  States 
and  (b]  as  a  contract  carrier  of  metal 
ntides  fixim  and  to  numerous  points  in 
the  Midwest  under  continaing  oonteaeta 
with  named  shippers  subject  to  the 
following  conditiona:  if  any.  Appiioanta' 
representative  is:  A.  Qiarlae  TeU,  Esq., 
100  East  Broad  Street,  Columbus,  OH 
43215. 

MC-FC-79757.  By  deciaimi  of  April  26, 
1982,  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  1132  Review 
Board  Number  3  approved  the  transfer 
to  William  P.  Delton,  d.b.a.  Dahon 
Trudcing,  of  Centerton,  IN,  of  Certificate 
No.  MC-147856  (Sub-No.  2)X  issued 
November  17, 1981.  to  C  and  V. 
Corporation  of  Indianapolis,  IN, 
authorizing  the  fransportation  of  food 
and  related  products  between  points  in 
Marion  County,  IN,  on  the  one  hand, 
and,  on  the  other,  points  in  Ohio. 
Applicants'  representative  is:  Donald  W. 
Smith,  P.O.  Box  40248,  Indianapolis.  IN 
46240. 

MC-FC-79603.  Supplemental  notice  to 
correct  the  authority  description  in  the 
notice  published  April  2. 1981.  pp.  14231 
and  14232.  Review  Board  Number  3 
approved  the  transfer  to  EXHIBITORS 
FILM  SERVICE,  INC.  of  IndianapoHs.  IN, 
of  that  portion  of  Certificate  No.  MC- 
71452  (Sub-No.  22)X  issued  to  INDIANA 
TRANSIT  SERVICE,  INO.  of 
Indianapolis,  IN,  authoriidng  the 
fransportation  over  irregular  routes 
gener^iy,  of  fiJm,  theatre  equipment  and 
supplies  and  printed  matter  [a)  between 
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points  in  IN.  and  (b)  radially  between 
points  in  Ofi  KY,  IL  and  IN.  Applicants' 
representative  is:  Mel  P.  Booker.  P.O. 
Box  1281.  Old  Town  Station, 
Alexandria.  VA  22313.  A  TA  lease  is 
sought;  transferee  is  not  a  carrier. 

MC-FC-79764.  By  decision  of  April  28. 
1982  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  1132, 
Review  Board  Number  3  approved  the 
transfer  to  John  Hensal  Trucking,  Inc.  of 
Certificate  No.  MC-14454  and  MC-14454 
(Sub-No.  4)  issued  to  Kimbel  Trucking 
Company  authorizing  the  transportation 
of  (1)  Machinery,  equipment,  materials 
and  supplies  used  in  or  in  connection 
with,  the  discovery,  developing, 
production,  refining,  manufacture, 
processing,  storage,  transmission  and 
distribution  of  natural  gas  and 
petroleum  and  their  products  and  by- 
products, and  machinery,  materials, 
equipment  and  supplies  used  in.  or  in 
connection  with,  the  construction, 
operation,  repair,  servicing, 
maintenance,  and  dismantling  of  pipe 
lines,  including  the  stringing  and 
picking-up  thereof,  between  points  in 
OK,  KS  and  TX;  and  [2]  oilfield 
equipment,  materials  and  supplies,  from 
points  in  KS,  OK  and  TX  to  points  in 
AR,  CO,  LA  and  WY.  Applicants* 
representative:  G.  Timothy  Armstrong, 
P.O.  Box  1124,  El  Reno.  OK  73036. 
Note. — (1)  Transferee  is  a  carrier,  (2) 
application  for  temporary  authority  has  been 
filed. 

MC-FC-79768.  By  decision  of  April  28, 
1982  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  1132. 
Review  Board  Number  3  approved  the 
transfer  to  Reed  R  Wilson  and  Curtis  C. 
Morken.  of  Certificate  No.  MC-147607 
(Sub-Nos.  2  and  3)  issued  to  Offutt 
Trucking  Co.  authorizing  the 
transportation  of  (1)  carpet,  fi-om  points 
in  GA.  to  pointo  in  MN,  ND.  SD.  and  WI, 
and  (2)  carpeting,  from  points  in  GA.  to 
points  in  IL,  lA.  NE.  Applicants' 
representative:  Robert  N.  Maxwell.  P.O. 
Box  2471,  Fargo.  ND  58108. 

Note. — ^Transferee  is  a  non-carrier. 
Agatha  L  Metgenovich, 
Secretary. 

[FR  Doc.  B2-128a2  Filed  6-1IW82: 8:4S  am) 
nUJNQ  CODE  7O3$-01-M 


Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  foUowring  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission's  rules 
of  practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  of  December  31. 1980.  at  45  FR 
86771.  For  compliance  procedures,  refer 


to  the  Federal  Register  issue  of 
December  3, 1980.  at  45  FR  80109. 

Persons  wisliing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  A  copy  of  any 
application,  including  sJl  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  apphcant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliniinarily,  that  each 
appUcant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  coiiorm  to 
the  requirements  of  Title  49.  Subtitle  IV. 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Enei^ 
Policy  and  Conservation  Act  of  1975. 
In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
appUcation  later  becomes  unopposed), 
appropriate  authorizing  documents  wdll 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  %vill  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compUance  is  met  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  ri^t 

Note.— All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 


routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract" 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office,  (202)  Z75-732B. 

Volume  No.  OP2-9e 

Decided;  April  3a  1982. 
By  the  Commission,  Review  Board  No.  1. 
Meml)ers  Parker.  Chandler,  and  Fortier. 

FF-593.  filed  April  13. 1982.  Applicant 
FOODSOURCE.  INC..  900  Larkspur 
Landing  Circle.  Larkspur.  CA  94939.     . 
Representative:  David  F.  Christianson, 
707  Wilshire  Blvd..  Suite  1800,  Los 
Angeles,  CA  90017.  213-627-8471.  As  a 
freight  forwarder,  in  connection  with  the 
transportation  of  general  commodities, 
between  points  in  the  U.S.  (except  AK 
and  HI).  Condition:  To  the  extent  any 
permit  issued  in  tiiis  proceeding 
authorizes  the  transi>ortation  of  classes 
A  and  B  explosives,  it  shall  be  limited  in 
point  of  time  to  a  period  expiring  5  years 
fi'om  its  date  of  issuance. 

MC 151173  (Sub-12).  filed  April  13. 
1982.  Applicant  HAR-BET.  INC,  7209 
Tara  Blvd.,  Jonesboro,  GA  30238. 
Representative:  O.  L  Godfrey,  Jr.  (same 
address  as  applicant),  404-478-4115. 
Transporting /oodsh/^s,  between  points 
in  GA  on  the  one  hand,  and.  on  the 
other,  points  in  ID,  ML  OR,  and  WL 

MC  161322.  filed  April  1. 1982. 
Applicant  EUROPEAN  TOURS,  2835 
Colony  Road,  Chariotte,  NC  28211. 
Representative:  Dean  Scoggin.  (same  as 
applicant)  (704)  52a-347a  As  a  bmker  at 
Charlotte.  NC.  in  arranging  for  the 
transportation,  by  motor  vehicle,  of 
passengers  and  their  baggage,  in  special 
and  charter  operations,  beginning  and 
ending  at  points  in  NC,  and  extending  to 
points  in  die  U.S. 

MC  161462,  filed  April  12, 1982. 
Applicant  MIDLAND  EXPRESS.  INC, 
29  S.  LaSalle  SL.  Suite  350.  Chicago.  IL 
60603.  Representative:  Anthony  E. 
Young  (same  address  as  applicant)  312- 
782-8880.Transporting  food  and  related 
products,  between  Chicago,  EL,  on  the 
one  hand,  and.  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

Volume  No.  OP4-159 
Decided:  May  4. 1962. 
By  the  Commission,  Review  Board  Na  2, 

Members  Carleton.  Fisher,  and  Williams. 
(Member  Fisher  not  participating.) 

MC  48176  (Sub-3),  filed  April  28. 1982. 
Applicant  RICH-HIL 
TRANSPORTA-nON.  INC,  RD  #5.  Box 
64.  Flemington.  N)  08822. 
Representative:  Morton  E.  Kiel  Suite 
1832,  Two  World  Trade  Center.  New 
York.  NY  10M6;  (212)  466-0220. 
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Transporting  ores  and  minerals,  and 
clay,  concrete,  glass  or  stone  products, 
between  points  in  Chester  and 
Montgomery  Counties,  PA.  on  the  one 
hand,  and,  on  the  other,  points  in  NJ. 

MC  78786  (Sub-282).  filed  April  27, 
1982.  Applicant  PACIFIC  MOTOR 
TRUCKING  COMPANY,  1786  E.  Camino 
Real,  P.O  Box  990.  Buriingame.  CA 
94010.  Representative:  Lloyd  M.  Roach. 
7600  South  Central  Expressway,  P.O  Box 
226187,  Dallas.  TX  75286;  (214)  376-4423. 
Transporting  hazardous  materials, 
between  points  in  the  U.S.  (except  AK 
and  HI).  Condition:  To  the  extent  the 
certi^cate  granted  in  this  proceeding 
authorizes  the  transportation  of  classes 
A  and  B  explosives,  it  shall  be  limited  in 
point  of  time  to  a  period  expiring  5  years 
from  its  date  of  issue. 

MC  129226  (Sub-12).  filed  April  28, 
1982.  Applicant  TO-JON  TRUCKING, 
INC.  480  &own  CL.  Oceanside.  NY 
11572.  Representative:  Eugene  M. 
Malkin,  Suite  1832,  Two  World  Trade 
Center,  New  York,  NY  10048-0640. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  department  stores 
and  catalog  showrooms,  between  points 
in  the  U.S.  (excpet  AK  and  HI],  under 
continuing  contract(8)  with  Ardan.  Inc., 
of  Des  Moines,  lA. 

MC  145966  (Sub-13).  filed  April  27. 
1982.  Applicant:  NELSEN  BROS.,  INC.. 
P.O  Box  613,  Nebraska  Qty,  NE  88501. 
Representative:  Bradford  E.  Kistler,  P.O 
Box  82028,  Lfaicobi,  NE  68801;  (402)  475- 
6761  Transporting  food  and  related 
products,  between  points  in  Benton 
County,  AR.  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.  (excpet  AK 
and  HI). 

MC  149256  (Sub-3).  filed  April  27. 
1982.  Applicant:  KEN- WAY  TOUCKING. 
INC.,  110  Brannan  St.,  San  Francisco, 
CA  94107.  Representative:  Milton  W. 
Flack,  8484  Wilshire  Blvd.,  #840,  Beverly 
Hills,  CA  90211:  (213)  655-3573. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  CA. 

MC  159296,  filed  April  27, 1982. 
Applicant:  BLl^  AND  WHITE 
EXPRESS  OF  MICHIGAN,  INC..  P.O. 
Box  1753,  27906  Mound  Rd.,  Warren.  MI 
48090.  Representative:  William  B.  Elmer, 
P.O.  Box  801,  Traverse  City,  Ml  49684; 
(616)  941-6313.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
drug  and  department  stores,  and  grocery 
and  food  business  houses,  between 
poinU  in  AL.  AR.  FL.  GA,  IL.  IN,  lA.  KS, 
KY.  MD.  MA.  Ml.  MN.  MO,  N),  NY.  OH. 
PA,  Sa  TN.  VA.  and  WL 

MC  161706,  filed  April  28. 1982. 
Applicant:  MONTY  PETERSCm  d.b.a. 


PETERSEN  TRUCKING.  3909  South  7th 
West.  Missoula.  MT  59801. 
Representative:  WilHam  E.  O'Leary,  4  G 
Arcade  Bldg.,  Helena.  MT  59601:  (406) 
443-4010.  Transporting  heavy 
machinery,  between  points  in  MT,  WA, 
OR,  ID.  WY,  ND,  SD,  UT,  CO.  AZ.  NV. 
IL.  Wl.  CA,  and  MN. 

MC  161716,  filed  April  28. 1982. 
Applicant  JAYS  HEAVY  HAULING 
TRUCKING  COMPANY.  117  North 
Blackwell  St.  Pasadena,  TX  77506. 
Representative:  Joe  G.  Fender,  9601  Katy 
Freeway,  Suite  320,  Houston,  TX  77024; 
(713)  827-1407.  Transporting  Mercer 
commodities,  between  points  in  TX,  on 
the  one  hand,  and,  on  the  other,  points 
in  AL.  AR.  GA.  KS,  LA,  MS.  NM,  and 
OK. 

Volume  No.  OP4-160 

Decided:  May  5, 1962. 

By  the  CoHunission,  Review  Board  Na  2, 
Members  Carleton,  Fisher,  and  Wiiliams. 
(Member  Fisher  not  participating.) 

MC  61396  (Sul>-(02),  filed  April  3a 
1982.  Applicant:  HERMAN  BROa  INC.. 
P.O.  Box  188.  Omaha,  NE  68101. 
Representative:  Jack  L  Shultz.  P.O.  Box 
82028.  Lincoln.  NE  68S01;  (402)  47S-6761. 
Transporting  cement,  between  points  in 
St.  Louis  County,  MN.  on  the  one  hand, 
and.  on  the  otfarer,  points  in  WL  SD.  ND. 
MI,  and  lA. 

MC  134006  (Sab-5),  filed  April  30. 
1982.  Applicant  PARKER  &  SON 
TRUCKING.  INC..  4S20  Maywood  Ave.. 
Vernon.  CA  9Q0S8.  Representative: 
Richard  Parker  (same  address  as 
applicant)  (213)  583-9993.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  hoosehold  goods,  and 
commodities  in  bulk),  between  points  in 
Maricopa  and  Pima  Counties,  AZ,  oa  the 
one  hand.  and.  on  the  other,  points  in 
CA. 

MC  139686  (Sub-5),  filed  April  20, 
1982.  AH>licant  AIRCRAG 
CORPORATION,  12312  SE  Whitaker 
Way.  Pordand.  OR  97230. 
Representative:  Philip  G.  Skofstad,  529 
SE  Grand  Ave..  Portland.  Cm  97214. 
(503)  239-41S7.  Transporting  genera/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  (a)  between  points 
in  Multnomah.  Clackamas  and 
Washington  Counties.  OR,  on  the  one 
hand,  and,  on  the  other,  points  in  Claiic. 
Cowlitz,  Lewis,  Thurston,  Pierce.  King 
and  Snohomish  Counties.  WA.  (b) 
between  points  in  King  County.  WA.  on 
the  one  hand.  and.  on  the  other,  points 
in  Pierce.  Cowbtz.  and  Clark  Counties, 
WA,  and  (c)  between  points  in 
Multnomah  and  Coliunbia  County,  OR. 

MC  1506S9(Sab-«).  filed  April  29, 
1982.  Applicant  FARM  SERVICES  ft 


SUPPLIES,  INC,  P.O.  Box  5351. 
Evansville,  IN  47715.  Representative: 
Robert  J.  Gin,  First  Commercial  Bank 
Bldg.,  410  Cortez  Rd.  West,  Bradenton, 
FL  33507,  (813)  758-4153.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  hoesehold  goods  and 
comnKxfities  in  bulk),  betwe«i  points  m 
the  U.S.,  under  continuing  contract(s) 
with  MLB  Marketing  Services,  Inc.,  of 
Crjrstal  Lake,  IL 

MC  156327  (Sub-20),  filed  April  28, 
1982.  Applicant  TRUCK  ONE,  INC,  P.O. 
Box  433.  Reynoldsburg.  OH  43068. 
Representative:  A.  Charies  TeU.  100  E 
Broad  St.,  Columbus.  OH  43215. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  Ashtabula 
County.  (M,  on  the  one  hand.  and.  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

MC  160596  (Sob-l).  filed  April  29, 
1982.  Applicant  NANCY  BAER 
TRUCKING  INC.,  880  Conrad  Ave.,  P.O. 
Box  958,  Jasper,  IN  47546. 
Representative:  Barbara  J.  Gears,  2225 
Highway  41.  North.  Evansvffle.  IN  47711. 
(812)  423-0389.  Transporting  genera/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  btt&).  between  points  in 
PA.  AL.  AZ.  CA.  CO.  CT.  DE.  FL.  GA,  IL, 
IN,  lA.  KS,  KY.  LA.  MD,  MA.  ML  MN. 
MS,  MO,  NE.  NJ,  NY,  NC  TN.  TX,  UT. 
VA,  WA,  WV.  WI.  and  DC,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.!  tmder  continuing  ooptract(s)  with 
Nationwide  Industrial  Shi|q>ers 
Cooperative  Association,  Inc.,  of 
Libertyville,  IL 

MC  161726.  filed  April  26, 1982. 
Applicant:  WSSA  TRANSPORTATION 
CO.,  INC.,  7640  SW  Lanlana  Court. 
Beaverton.  OR  97t)05.  Representative: 
Jerry  R.  Woods.  1600  One  Main  PI..  101 
SW  Main  St.  Portland.  OR  97204.  (503) 
224-5525.  Transporting  jpenera/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contnct(8)  with  Western 
States  Shippers  Association,  Inc.,  of 
Portland.  OR. 

MC  161766,  filed  April  30, 19B2. 
Applicant:  GEORGE  COGER  A  SONS^ 
INC.,  383  Market  St.,  Saddle  Brook,  NJ 
07662.  Representative:  Edward  F.  Bowes, 
Seven  Becker  Farm  Rd..  P.O.  Box  Y. 
Roseland.  NJ  07068.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk)  between  points  in 
the  U.S.  (except  AK  and  HI},  under 
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continuiiig  contracts)  with  Multi-Carrier 
Service,  Inc..  of  Hackensack,  NJ. 

MC  161377  (Sub-1),  filed  April  29, 
1982.  Applicant  JAG  TRUCKING.  INC, 
6250  NW  74th  Ave..  Miami.  FL  33166. 
Representative:  Bruce  E.  Mitchell,  3390 
Peachtree  RA,  NR,  Suite  520.  Atlanta. 
GA  30328:  (404)  262-7855.  Transporting 
general  commodities  (except  classes  A 
and  B  ejqilosives.  household  goods  and 
commodities  in  bulk)  between  points  in 
Cook  County.  IL,  and  Edison,  NJ.  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

Volume  No.  OP4-162 

Decided:  May  S,  198Z. 

By  tlie  Commission.  Review  Board  No.  2. 
Members  Carleton,  Fisher,  and  Wiiliams. 
(Member  Fisher  not  participating.) 

MC  98267  (Sub-5).  filed  April  27. 1982. 
Applicant:  COLUMBIA  MOTOR 
EXPRESS,  INC.,  Rte.  8.  NashviUe  Hwy., 
Columbia.  TN  38401.  Representative: 
Henry  E.  Seaton,  1024  Pennsylvania 
Bldg..  425 13th  St..  N.W.,  Washington, 
DC  20004:  (202)  347-4862.  Over  regular 
routes,  transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk)  between  Nashville 
and  Columbia,  TN,  over  U.S.  Hwy  31. 

Nola<— The  authority  herein  may  be  tadced 
with  applicant's  existing  autliority. 

MC  108587  (Sub-35).  filed  April  28, 
1982.  Applicant  SCHUSTER  EXPRESS. 
INC.,  48  Norwich  Ave.  Colchester,  CT. 
Representative:  Jeremy  Kahn.  Suite  733 
Investment  Bldg..  1511 K  St.  N.W., 
Washington,  DC  20005:  (202)  783-3525. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  Boston  and  Springfield, 
MA.  on  the  one  hand,  and,  on  the  other, 
points  in  Cumberland  Androscoggin. 
Oxford,  Kennebec  Sagadahoc  Lincoln, 
Knox,  Franklin,  Waldo,  and  York 
Counties,  ME,  and  points  in  VT. 

MC  121667  (Sub-12),  filed  April  27, 
1982.  Applicant  SMALLEY 
TRANSPORTATION  COMPANY,  P.O. 
Box  5175,  Tampa,  FL  33675. 
Representative:  Analey  Watson,  Jr.,  P.O. 
Box  1531.  Tampa,  FL  33601;  (813)  223- 
2411.  Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk).  (1)  between  points  in  AL,  GA.  NC, 
SC  and  TN,  and  (2)  between  points  in 
FL,  on  the  one  hand,  and,  on  the  other, 
points  in  AL,  GA,  NC  SC,  and  TN. 
NOTE:  Applicant  intends  to  tack  this 
authority  with  its  existing  authority  in 
MC-121667  (Subs  9  and  10). 

MC  147807  (Sub-16).  filed  April  27. 
1982.  Applicant:  TERESI  TRUCKING, 
INC,  gOOVi  Victor  Rd..  P.O.  Box  819, 


Lodi,  CA  95240.  Representative:  Eldon 
M.  Johnson.  650  California  St,  Suite 
2808,  San  Francisco,  CA  94108;  (415) 
986-8866.  Transporting  food  and  related 
products,  between  points  in  AZ,  CA,  ID, 
NV,  NM,  OR,  UT,  and  WA. 

MC  150867  (Sub-2),  filed  April  27, 
1982.  Applicant  WILLIAM  N. 
NICHOLSON  d.b.a.  VKESS  EXPRESS, 
2205  Lincobi  Hwy,  Chicago  Heights,  IL 
60411.  Representative:  William  H. 
Shawn.  1730  M  St.  N.W.,  Suite  50t 
Washington.  DC  20036,  (202)  29&-2goa 
Transporting  those  commodities  whidi, 
because  of  their  size  or  weight  require 
the  use  of  special  handling  or 
equipment  between  points  in  the  U.S., 
including  AK  but  excluding  HL 

MC  152897  (Sub-1).  filed  April  27, 
1982.  Applicant  J.  E.  WUUAMS 
TRUCKING,  INC,  P.O.  Box  30371, 
Billings.  MT  59107.  Representative:  J.  E. 
Williams  (same  address  as  applicant). 
(406)  248-7397.  Transporting  (1)  Food 
and  related  products,  between  points  in 
Fresno.  Los  Angeles,  Orange,  Riverside, 
San  Bernardino,  and  Santa  Clara 
Counties.  CA,  on  the  one  hand,  and,  on 
the  other,  points  in  Peoria  and  Tazewell 
Counties.  IL.  and  (2)  floor  coverings  and 
related  products,  between  points  in 
Delaware  County,  PA,  Mercer  County, 
NJ.  and  Stark  County,  OH.  on  the  one 
hand,  and,  on  the  other,  points  in  MT. 

MC  161627,  filed  April  22. 1962. 
Applicant  NATE'S  TRUCKING,  INC.  72 
Pomona  Ave..  Newark.  NJ  07112. 
Representative:  Nathaniel  Lawson 
(same  address  as  applicant).  (201)  923- 
3762.  Transporting  copy  and  printing 
paper,  between  points  in  the  U.S.,  under 
continuing  contract(8)  with  Heritage 
Paper  Company.  Inc.  of  Fairfield.  NJ. 

MC  181697,  filed  April  27. 1982. 
Applicant  MARGARET  O.  JONES  d.b.a. 
A-1  TRAVEL  CENTER,  3524  Inwood 
Rd.,  Suite  112,  Dallas.  TX  75209. 
Representative:  Margaret  O.  Jones 
(same  address  as  applicant),  (214)  559- 
3640.  To  operate  as  broker,  at  Dallas, 
TX,  in  arranging  for  the  transportation 
of  passengers  and  their  baggage, 
between  points  in  the  U.S. 

Volume  Na  OP-4n 

Decided:  April  30. 1982. 
By  the  Commission.  Review  Board  No.  3. 
Members  Krock,  Joyce,  and  E>oweU. 

MC  35519  (Sub-2).  filed  April  22, 1982. 
AppUcant  J.  W.  ATHEY,  SR.  4  J.  W. 
ATHEY,  JK  d.b.a.  ATHEY  TRUCKING, 
Route  1,  Box  364,  Stephens  City,  VA 
22655.  Representative:  Frank  B.  Hand, 
Jr.,  523  South  Cameron  St„  Winchester, 
VA  22601.  (703)  662-0927.  Transporting 
(a)  ores  and  minerals,  (b)  food  and 
related  products,  (c)  metal  products,  (d) 


chemicals  and  related  products,  and  {e] 
transportation  equipmeat,  between 
points  in  VA.  MD.  WV.  NC  KY,  ML  PA. 
NY.  DE.  NJ,  IN,  IL,  TN,  OH  FL.  SC  GA. 
andDC 

MC  41098  (Sub-77),  filed  April  21. 
198Z  AppUcant  GLOBAL  VAN  LINES. 
INC.  One  Global  Way.  Anaheim,  CA 
92803.  Representative:  Alan  F. 
Wohlstetter.  1700  K  St.  NW, 
Washington,  DC  20006;  (202)  833-8884. 
Transporting  genera/  commodities 
(except  classes  A  and  B  explosives  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Minnesota 
Mining  and  Manufacturing  Company  of 
St  Paul  MN. 

MC  119806  (Sub-11),  filed  April  22. 
1982.  An>licant  DUBOIS  TRUCKING. 
INC.  P.O.  Box  36a  S.  Barre,  VT  05670. 
Representative:  John  P.  Monte,  P.O.  Box 
686.  Barre.  VT  05641;  802-476-6673. 
Transporting  (1)  building  materials,  and 
(2)  those  commodities  which  because  of 
their  size  or  weight  require  the  use  of 
special  handling  or  equipment,  between 
points  in  CT.  MA.  ME.  NH,  NJ.  NY.  PA. 
RL  VA.  VT  and  WV. 

MC  133189  (Sttb-47).  filed  April  20, 
1982.  Applicant  VANT  TRANSFER, 
INC,  1257  Osborne  Rd.,  Minneapolis, 
MN  55432.  Representative:  John  R  Van 
de  Nordi.  Jr.,  2200  First  National  Bank 
Bldg..  St  Paul  MN  55101;  (612)  291-1215. 
Transportation  such  commodities  as  are 
dealth  in  or  used  by  manufacturers  and 
distributors  of  forest  products,  between 
points  in  the  U.S.  (except  AK  and  HI), 
under  continuing  contract(s)  with  the 
Weyerhaeuser  Company,  of  Tacoma. 
WA. 

MC  133589  (Sub-4).  filed  April  21, 
1982.  Applicant:  BCT,  INC,  P.O.  Box 
7219.  Boise,  ID  83707.  Representative: 
James  R.  Daly  (same  address  as 
applicant)  (208)  384-7230.  Transporting 
[\)  gypsum  and  gypsum  products  and  (2) 
budding  materials  (except  those  in  (1) 
above),  between  points  in  Fergus 
County,  MT.  and  Sevier  County.  UT.  on 
the  one  hand.  and.  on  the  other,  those 
points  in  the  U.S.  in  and  west  of  MT, 
WY.  CO,  and  NM.  under  continuing 
contract(s)  with  United  States  Gypsum 
Company  of  Chicago.  IL 

MC  140149  (Sub^h  filed  April  22. 
1982.  Applicant  M.  C  BUNCH,  INC. 
Route  1,  Box  52,  Lake  City.  AR  72437. 
Representative:  James  M.  Duckett  221 
W.  2nd.  Ste.  411.  Utile  Rock.  AR  72201; 
501-375-3022.  Transporting  steel  tubing 
and  automotive  parts,  between  points  in 
Cook  County,  EL.  on  the  one  hand,  and, 
on  the  other,  points  in  AR,  MS,  LA,  OK. 
KY,  TN,  and  GA. 
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MC 140859  (Sub-17).  filed  April  21. 
1982.  Applicant  WESTERN  KENTUCKY 
TRUCKING.  INC.  P.O.  Box  1072. 1245 
Center  St..  Henderson.  KY  42420. 
Representative:  George  M.  Catlett,  Suite 
700-702  McClure  Bldg..  Frankfort,  KY 
40601:  (502)  227-7384.  Over  regular 
routes,  transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  Newman, 
KY  and  Owensboro.  KY  over  U.S.  Hwy 
60.  serving  all  intermediate  points,  and 
serving  all  other  points  in  Daviess 
County.  KY  as  off-route  points. 

MC  146319  (Sub-6),  filed  April  21, 1982 
Applicant:  ELUOT  LAKE  FREIGHT 
LINE.  LIMITED,  Highway  17.  P.O.  Box 
70,  Spragge,  Ontario,  Canada  POR IKO. 
Representative:  William  ).  Hirsch.  1125 
Convention  Tower.  43  Court  St..  Buffalo, 
NY  14202;  716-853-0200.  Transporting 
ores  and  minerals  in  foreign  commerce, 
between  ports  of  entry  on  the 
international  boundary  line  between  the 
United  States  and  Canada  located  in  MI 
and  NY,  on  the  one  hand,  and,  on  the 
other,  points  in  OK. 

MC  151118  (Sub-21).  filed  April  22. 
1982  Applicant  M.D.R.  CARTAGE.  INC.. 
516  West  fohnson  St.  Jonesboro,  AR 
72401.  Representative:  Douglas  C.  Wynn, 
P.O.  Box  1295.  Greenville.  MS  38701; 
(601)  335-3576.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
retail  and  wholesale  grocery  food  and 
variety  stores,  between  Indianapolis,  IN, 
and  points  in  Craighead,  Greene, 
Jackson.  Mississippi  and  Sharp 
Counties,  AR,  Butler  and  Dunklin 
Counties,  MO,  Shelby  County,  TN,  and 
St.  Martin  Parish.  LA.  on  the  one  hand, 
and.  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

MC  151428  (Sub-5).  filed  April  16. 1982 
Applicant  ]  &  H  TRUCKING.  INC.. 
12425  Telephone.  Chino,  CA  91710. 
Representative:  Miles  L  Kavaller,  315  S. 
Beverly  Dr.,  Ste.  315.  Beverly  Hills.  CA 
90212;  213-277-2323.  Transporting  such 
commodities  as  are  dealt  in  by  home 
improvement  and  department  stores, 
between  points  in  AZ.  CA.  CO.  GA.  MO. 
N],  and  TX,  on  the  one  hand,  and,  on  the 
oiher,  points  in  the  U.S.  (except  AK  and 
HI. 

MC  152098  (Sub-2).  filed  April  20. 1982 
Applicant  OAKHURST 
TRANSPORATION.  INC..  175  Oakhurst 
St.,  Lockport  NY  14094.  Representative: 
James  E.  Brown.  36  Brunswick  Rd.. 
Depew,  NY  14043;  716-681-7190. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives,  and 
household  goods),  between  points  in 
NY,  and  points  in  Erie.  Crawford. 
Warren.  McKean.  Potter.  Tioga. 
Bradford,  Susquehanna.  Mercer, 


Venago,  Elk.  Cameron  and  Forest 
Counties,  PA. 

MC  157488  (Sub-1).  filed  April  16, 1982 
Applicant:  ROY  WESSELS.  d.b.a.  D  &  K 
TRANSPORTATION,  P.O.  Box  8ia 
Lewiston.  ID  83501.  Representative:  Roy 
Wessels  (same  address  as  applicant) 
(509)  758-0838.  Transporting  lumber  and 
wood  products,  and  forest  products, 
between  points  in  Broadwater  County, 
MT,  Spokane  County,  WA,  and  points  in 
ID,  on  the  one  hand,  and.  on  the  other, 
points  in  WA,  ID.  OR.  CA.  AZ.  ND.  SD. 
UT.  CO.  WY.  NE,  NV.  MN.  L\.  KS.  and 
MT. 

MC  158129  (Sub-3).  filed  April  19, 1982 
Applicant  REGAL  TRANSPORTATION. 
INC..  P.O.  Box  3ia  Niles.  OH  44446. 
Representative:  A.  Charles  Tell,  100  E. 
Broad  St..  Columbus.  OH  43215;  (614) 
228-1541.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
Winnebago  Coimty,  IL  and  Summit 
County,  OH,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

Agatha  L.  Meijenovich, 

Secretary. 

[FR  Doc  aZ-12803  Filed  5-10-82:  a-4S  am| 
BHXmQCOOE  703S-01-M 

[VohKiM  Na  2S4) 

Motor  Carriers;  Permanent  Authortty 
Decisions;  Restriction  Removals; 
Decision-Notice 

Decided:  May  4. 1982. 

The  following  restriction  removal 
applications,  filed  after  December  28, 
1980.  are  governed  by  49  CFR 1137.  Part 
1137  was  published  in  the  Federal 
Register  of  December  31. 1980.  at  45  FR 
86747. 

Persons  wishing  to  file  a  comment  to 
an  application  must  follow  the  rules 
under  49  CFR  1137.12.  A  copy  of  any 
application  can  be  obtained  from  any 
applicant  upon  request  and  payment  to 
applicant  of  $10.00. 

Amendments  to  the  restriction 
removal  applications  are  not  allowed. 

Some  01  Uie  applications  may  have 
been  modified  prior  to  publication  to 
conform  to  the  special  provisions 
applicable  to  restriction  removal. 

Canadian  Carrier  Applicants 

In  the  event  an  application  to 
transport  proi>erty.  filed  by  a  Canadian 
domiciled  motor  carrier,  is  unopposed,  it 
will  be  reopened  on  the  Commission's 
own  motion  for  receipt  of  additional 
evidence  and  further  consideration  in 
light  of  the  record  developed  in  Ex  Parte 
No.  MC-157.  Investigation  Into 


Canadian  Law  and  Policy  Regarding 
Applications  of  American  Motor 
Carriers  For  Canadian  Operating 
Authority. 

Findings 

We  find,  preliminarily,  that  each 
applicant  has  demonstrated  that  its 
requested  removal  of  restrictions  or 
broadening  of  unduly  narrow  authority 
is  consistent  with  the  criteria  set  forth  in 
49  U.S.C  10922(h). 

In  the  absence  of  comments  filed 
within  25  days  of  publication  of  this 
decision-notice,  appropriate  reformed 
authority  will  be  issued  to  each 
applicant.  Prior  to  beginning  operations 
under  the  newly  issued  authority, 
compliance  must  be  made  with  the 
normal  statutory  and  regulatory 
requirements  for  common  and  contract 
carriers. 

■  By  the  Commission,  Restriction  Removal 
Board,  Members  Shaffer,  Ewing,  and 
Williams. 
Agatha  L.  Mar^novich, 

Secretary. 

MC  103926  (Sub-llO)X  filed  April  22, 
1982.  Applicant  W.  T.  MAYFIELD 
SONS  TRUCKING  CO..  INC.,  P.O.  Box 
947.  Mableton.  GA  30059. 
Representative:  Wm.  H.  Driskell  (same 
as  above).  Sub  106F  certificate:  broaden 
from  (A)  part  (1),  machinery  and 
equipment,  machinery  and  equipment 
parts,  implements,  attachments  and 
accessories  and  materials,  supplies  and 
eqidpment  used  in  the  manufacture, 
distribution  or  sale  of  such  commodities 
to  "machinery  and  equipment, 
machinery  and  equipment  parts, 
implements,  attachments  and 
accessories  and  materials,  supplies  and 
equipment  used  in  the  manufacture, 
distribution  or  sale  of  such  commodities; 
metal  products  and  commodities,  which 
because  of  size  or  weight  require  the  use 
of  special  equipment  or  handling";  (B) 
part  (3)  tanks  and  materials,  equipment 
and  supplies,  used  in  the  manufacture, 
distribution  or  sale  thereof,  to  "metal 
products;  clay,  concrete,  glass  or  stone 
products  and  rubber  and  plastic 
products";  (C)  part  (4)  poles  and 
materials,  accessories  and  supplies 
incidental  thereto,  to  "metal  products; 
clay,  concrete,  glass  or  stone  products 
and  lumber  and  wood  products";  (D) 
part  (6)  pipe,  pipe  fittings,  valves, 
hydrants,  and  castings  and  accessories 
and  parts  for  same,  to  "metal  products; 
clay,  concrete,  glass  or  stone  products 
and  rubber  and  plastic  products";  (E) 
part  (7)  cooling  towers  and  parts, 
accessories  and  supplies  incidental 
thereto,  to  "clay,  concrete,  glass  or  stone 
products;  metal  products  and  machinery. 


equipment  and  supplies":  (F)  part  (10) 
self-propelled  articles  (except 
automobiles)  and  parts,  attachments 
and  accessories  for  same,  to  "self- 
propelled  articles  and  commodities, 
•  which  because  of  size  and  weight 
require  the  use  of  special  equipment  or 
handling";  and  (G)  part  (12).  aircraft 
refueler  units,  to  "transportation 
equipment." 

MC 106194  (Sub-46)X.  filed  November 
20, 1981,  previously  noticed  in  the 
Federal  Register  of  January  8, 1982, 
republished  as  follows:  Applicant: 
HORN  TRANSPORTATION.  INC.,  P.O. 
Box  1172.  Pueblo.  CO  81001. 
Representative:  Frank  W.  Taylor,  Jr., 
1221  Baltimore  Ave.,  Ste.  600.  Kansas 
City,  MO  64105.  Sub-Nos.  4, 14,  20,  27. 
28,  32,  33,  35F,  and  38  certificates  and 
Sub-Nos.  El  through  Ell  E-Ietter  notices: 
(1)  broaden  commodity  descriptions,  as 
follows:  (a)  "petroleum,  natural  gas  or 
their  products;  wood  and  lumber 
products;  metal  products;  machinery; 
building  materials,  Mercer  commodities; 
clay,  concrete  and  glass;  rubber  and 
plastic  products;  waste  and  scrap 
materials,"  from  pipe,  pipe  couplings 
and  fittings  therefor,  iron  and  steel 
articles,  machinery  and  agricultural 
implements  and  parts  therefor, 
materials,  equipment  and  supplies 
incidental  or  used  in  the  construction, 
development,  operation,  and 
maintenance  of  facilities  for  the 
discovery,  development,  and  productioB 
of  natural  gas  and  petroleum, 
contractors'  equipment,  materials  and 
supplies,  and  petroleum  products,  in 
Sub-Nos.  4  and  35F,  (b)  "farm  products" 
from  livestock,  in  Sub-No.  40;  (c) 
"building  materials,  machinery,  metal 
products,  coal  tuid  coal  products,  lumber 
and  wood  products,  and  farm  products," 
from  building  materials,  farm  machinery 
and  parts,  wire,  coal,  lumber  and 
livestock,  in  Sub-No.  37(1);  (d)  "metal 
products,  machinery,  Mercer 
commodities,  petroleiun.  natural  gas  or 
their  products,  contractors'  equipment, 
materials  and  supplies,"  from  iron  emd 
steel  articles,  agricultural  machinery 
and  parts  therefor,  the  materials 
incidental  to  or  used  in  the  construction, 
development,  operation  and 
maintenance  of  facihties  for  the 
discovery,  development  and  production 
of  natural  gas  and  petroleiun, 
contractor's  equipment,  materials  and 
supplies  and  petroleum  products,  in  Sub- 
No.  37(5);  (e)  "Mercer  commodities, 
chemicals  and  related  products,  and 
coal  products,"  from  drilling  mud,  mud 
additives,  cottonseed  hulls,  bentonite. 
lignite,  coal,  demulsifiers,  inhibitors, 
corrosives,  surfactants,  oxygens, 
scavengers  and  anti-fbllants,  in  Sub-No. 
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38;  (2)  broaden  Pittsbuig,  KS.  to 
Crawford  County,  KS. 

MC  140219  (Sub-l}X  filed  March  5, 
1982.  previously  noticed  in  the  Federal 
Register  of  April  16. 1982,  and 
republished  as  corrected  this  issue. 
Applicant:  MERRILL  TRANSPORT  OF 
VERMONT.  INC.  356  Dorset  Street,  P.O. 
Box  2148.  So.  Burlington.  VT  05403. 
Representative:  Francis  E.  Barrett.  Jr., 
Esq.,  10  Industrial  Park  Road,  Hingham, 
MA  02043  Lead.  Correct  and  supplement 
county-wide  (irregular  routes] 
broadening  as  follows:  Dracut  to 
Middlesex  County.  MA;  West  Boyleston 
to  Worcester  County.  MA;  Fall  River  to 
Bristol  County.  MA  and  Manchester  to 
Hillsborough  County.  NH.  The  purpose 
of  this  republication  is  to  correct  April 
16. 1982  publicatioiL 

MC  146285  (Sub-6)X.  filed  April  27. 
1982.  Applicant;  JIM  CONNER  d.b.a.  JEM 
CONNER  ENTERPRISES.  INC..  RL  37 
South,  Benton.  IL  62812.  Representative: 
Michael  W.  O'Hara,  300  Reisch  Bldg.. 
Springfield.  IL  62701.  Sub  2  permit, 
broaden:  (1)  mobile  work  platforms, 
steel  sheets  and  coils,  scrap  metals, 
lumber,  and  platform  scissor  lifts  to 
"iron  and  steel  articles,  machinery,  and 
limiber  and  wood  products";  (2)  to 
between  points  in  the  U.S.  (except  AK 
and  HI)  under  continuing  contract(s) 
with  named  shippers. 

MC  147334  (Sub-ajX.  filed  April  29, 
1982.  Applicant  ROBERT  J.  SALZ,  3446 
Longview  Road.  Erie,  CO  805ia 
Representative:  Steven  K.  Kuhlmann, 
717  Seventeenth  St.  Suite  2600,  Denver, 
CO  80202.  Sub  2  certificate,  broaden  (1) 
to  "food  and  related  products,"  from 
malt  beverages  in  containers;  and  (2)  to 
radial  authority . 

MC  147325  (Sub-l)X,  filed  April  27, 
1982.  Applicant:  ALBERT  L  LYNCH 
d.b.a.,  LYNCH  TRUCK  SERVICE.  2624 
Arrowhead  Drive.  Springfield,  IL  62702. 
Representative:  Barry  Weintraub,  Suite 
510,  8133  Leesburg  Pike.  Vienna,  VA 
22180.  Lead  certificate  (A)  broaden 
general  commodity  authority  by 
eliminating  restrictions  other  than  for 
classes  A  and  B  explosives,  household 
goods  and  commodities  in  bulk,  (B) 
broaden  cities  to  county  (1)  from 
Oakbrook,  IL  to  Cook  County,  IL,  (2) 
Joliet,  IL  to  Will  County.  IL.  (3) 
Springfield,  IL  to  Sangamon  County.  IL, 
and  (4)  St  Louis,  MO  to  Monroe, 
Madison  and  St.  Clair  Counties,  IL  St. 
Louis,  St  Charles,  and  Jefferson 
Counties,  MO.  and  St  Louis.  MO. 

MC  148127  (Sub-34)X,  filed  April  16. 
1982.  Applicant:  LINEHAUL  EXPRESS 
CORP..  P.O.  Box  5078,  Manchester.  NH 
03108.  Representative:  Neal  R.  Michaud, 
Wilson  Crossing  Road,  Auburn,  NH 


03032.  Subs  2F.  3F.  4F,  18.  and  23F 
certificates.  (1)  eliminate  fadhty 
restrictions  and  broaden  named  points 
to  coimtywide  authority,  as  follows:  Sub 
2.  Allegheny  County,  PA  (facilities  near 
Pittsburgh);  Sub  3,  Johnson  and 
Muscatine  Counties.  lA  (facilities  near 
Muscatine  and  Iowa  City),  and  St.  Louis 
City,  St  Charles.  St  Louis  and  Jefferson 
Counties.  MO,  Monroe,  Madison  and  St 
Qair  Counties,  IL  (St.  Louis,  MO);  Sub  4, 
Ottawa  and  Allegan  Counties,  MI 
(facilities  near  Holland);  Sub  18, 
Hamilton,  Butler  and  Clermont  Counties, 
OH,  Boone,  Kenton  and  Campbell 
Counties.  KY  (Cincinnati,  OH);  (2) 
change  one-way  authority  to  radial;  (3) 
remove  "originating  at  and  destined  to" 
restrictions  in  aU  certificates;  and  (4) 
remove  shippers  association  facilities 
limitation  at  points  in  NY,  NH.  and  VT 
(Sub  23). 

(FR  Doc  82-12891  POed  5-10-B£  834S  am) 
aiLUNQ  CODE  ms-oi-M 


[Ex  Pwie  No.  397  (Sub-127)] 

Ran  Carriers;  Consdidated  Ra*  Cdrp. 
Exemption  for  Contract  Tartff  iCC-CR- 
C-OOM 

AQENCV:  Interstate  Commerce 
CommissioiL 

ACnONC  Notice  of  provisional 
examptioa. 


Petitioner  is  granted  a 
provisional  exemption  under  49  U.S.C 
10505  from  the  notice  requirements  of  49 
U.S.C  10713(e).  The  contract  tariff  to  be 
filed  may  become  effective  on  one  day's 
notice.  This  exemption  may  be  revoked 
if  protests  are  filed  within  15  days  of 
publication  in  the  Federal  Registn. 

FOR  FURTHER  INFORMATKMI  CONTACT: 

Donald  J.  Shaw,  Jr.  (202)  275-7656. 

SUPPLEMENTARY  INFORMATION: 

Consolidated  Rail  Corporation  (Conrail) 
filed  a  petition  on  April  23. 1982,  seeking 
an  exemption  under  49  U.S.C.  10505 
from  the  statutory  notice  provisions  of 
49  U.S.C.  10713(e).  Petitioner  requests 
that  we  permit  an  amendment  to 
contract  tariff  ICC-CR-C-O0B4  to 
become  effective  on  one  day's  notice. 
The  tariff  was  filed  to  become  effective 
May  2a  1982.  It  provides  for  the 
transportation  of  coke  from 
Yoimgstown,  OH,  to  Indiana  Harbor.  IN. 

Under  49  U.S.C  10713(e),  contracU 
and  amendments  must  be  filed  on  not 
less  than  30  days'  notice.  There  is  no 
provision  for  waiving  this  requirement 
Cf.  former  section  10762(d)(1).  However, 
the  Commission  has  granted  relief  under 
our  section  10605  exemption  authority  in  . 
exceptional  situations. 
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The  petition  shall  be  granted. 
Petitioner  states  that  advancing  the 
effective  date  is  necessary  because  of  a 
shutdown  of  the  shipper's  coke  facility 
at  Indiana  Harbor.  Moreover,  it  is 
emphasized  that  the  contract  provides 
the  shipper  with  reduced  rates.  It  is 
further  argued  that  higher  tariff  rates 
would  impose  a  severe  financial  penalty 
upon  the  shipper. 

We  find  this  to  be  the  type  of 
circumstances  which  warrants  a 
provisional  exemption.  Advancement  of 
the  effective  date  will  substantially 
benefit  the  shipper  by  enabling  it  to 
obtain  its  needed  coke  supply  without 
interruption  and  at  the  reduced  contract 
rate. 

Petitioner's  amended  contract  tariff 
ICC-CR-C-0084  may  become  effective 
on  one  day's  notice.  We  will  apply  the 
following  conditions  which  have  been 
imposed  in  similar  exemption 
proceedings: 

If  the  Commission  permits  the  amended 
contract  to  become  effective  on  one  day's 
notice,  this  fact  neither  shall  be  construed  to 
mean  that  this  is  a  Commission  approved 
contract  for  purposes  of  49  U.S.C.  10713(g) 
nor  shall  it  serve  to  deprive  the  Commission 
of  jurisdiction  to  institute  a  proceeding  on  its 
own  initiative  or  on  complaint  to  review  this 
contract  and  to  disapprove  it 

Subject  to  compliance  with  these 
conditions,  under  49  U.S.C.  10505(a)  we 
find  that  the  30-day  notice  requirement 
in  these  instances  is  not  necessary  to 
carry  out  the  transportation  policy  of  49 
U.S.C.  10101a  and  is  not  needed  to 
protect  shippers  from  abuse  of  market 
power.  Further,  we  will  consider 
revoking  this  exemption  under  49  U.S.C. 
10505(c)  if  protests  are  filed  within  15 
days  of  publication  in  the  Federal 
Register. 

This  action  will  not  significantly  affect 
the  quality  of  the  human  enviroment  or 
conservation  of  energy  resources. 

Dated:  May  4, 1982. 
(49  U.S.C.  10505] 

By  the  Commission,  Division  1, 
Commissioners  Sterrett,  GilUam,  and  Andre. 

Agatha  L  Metgenovicli, 

Secretary. 

(FK  Doc  «Z-128t8  Piled  S-lO-Sk  S>«6  ua] 
BUUNQ  COM  703S-«1-« 


[Docktt  No.  AB-43  (Sut>-e5)] 

Rail  Carriers;  Illinois  Central  Gulf 
Railroad  Co.;  Abandonment  Between 
Cisco  and  Green's  Switch,  IL;  Rndings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
the  Illinois  Central  Gulf  Railroad 
Company  to  abandon  a  13.41-mile  line  of 
railroad  betwen  milepost  14.22  at  Cisco, 


IL,  and  milepost  27.63  at  Green's  Switch, 
IL  A  certificate  will  be  issued 
authorizing  this  abandonment  unless 
within  15  days  after  this  publication  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
concurrently  on  the  applicant,  with 
copies  to  Louis  E.  Gitomer.  Room  5417, 
Interstate  Commerce  Commission, 
Washington.  DC  20423,  no  later  than  10 
days  from  publication  of  this  Notice. 
Any  offer  previouslymade  must  be 
resubmitted  within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
services  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1121.38. 
Agatha  L.  Mergenovich, 
Secretary. 

[FR  Doc  S2-Ue80  PUed  S-10-B2: 8:46  un) 
MLUNO  COOC  703S-01-M 


[Ex  Parte  Na  MC-43] 

Lease  and  Interchange  of  Vehicles  by 
Motor  Carriers 

Decided:  May  4. 1982. 

S.R.T.  Motor  Freight,  Inc.  (Certificate 
No.  MC-84450)  and  American  Trans- 
Freight.  Inc.  (Certificate  No.  MC-140768) 
petition  for  waiver  of  Subpart  B 
(SS  1057.11  and  1057.12)  and  Paragraphs 
(a)  and  (d)  of  S  1057.31  of  Subpart  D  of 
the  Lease  and  Interchange  of  Vehicles 
Regulations  (49  CFR  Part  1057). 

Findings 

1.  Petitioners  are  commonly  controlled 
and  jointly  administer  a  common  safety 
program. 

2.  Petitioners  have  acceptable  fitness 
records. 

3.  Greater  economy  and  efficiency 
would  result  if  the  requirements  of 
Subpart  B  were  waived  in  part. 

4.  Common  carriers  of  property  are 
not  precluded  from  entering  into  master 
interchange  agreements.  (See 
Administrative  Ruling  No.  128,  Revised, 
March  1, 1977  at  page  21.) 

5.  Petitioners  have  presented  no 
evidence  warranting  waiver  of 
paragraphs  (a)  and  (d)  of  S  1057.31. 

It  is  Ordered 

1.  The  petition  of  S.RT.  Motor  Freight, 
Inc.  (No.  MC-84450]  and  American 
Trans-Freight,  Inc.  (No.  MC-140768)  for 
waiver  of  Subpart  B  (§5  1057.11  and 
1067.12)  is  granted,  except  for 
Paragraphs  (b)  and  (c)  of  §  1057.11,  with 


respect  to  equipment  augmented 
between  them,  provided  petitioners  or 
their  authorized  representatives  agree  in 
writing  that  the  lessee  shall  have  control 
and  responsibility  for  the  operation  of 
the  equipment  from  the  time  possession 
is  taken  by  the  lessee  and  the  receipt 
required  under  paragraph  (b)  of 
§  1057.11  is  given  to  the  lessor  until  the 
equipment  is  returned  to  the  lessor  and 
the  receipt  required  under  paragraph  (b) 
of  §  1057.11  is  received  by  the  lessee  or 
the  equipment  is  returned  to  the  lessor 
or  transferred  to  another  authorized 
carrier  in  an  interchange  of  equipment. 

2.  The  waiver  granted  in  this  decision 
does  not  affect  the  application  of  the 
leasing  regulations  to  a  lease  between 
an  owner-operator  and  the  lessor 
carrier. 

3.  The  petition  for  waiver  of 
paragraphs  (a)  and  (d)  of  $  1057.31  is 
denied. 

By  the  Motor  Carrier  Leasing  Board,  Board 
Members  ).  Warren  McFarland,  Bernard 
Gaillard,  and  John  H.  O'Brien. 
Agatha  L  Mergenovich, 

Secretary. 

[FR  Doc.  BZ-12SB7  Filed  B-10-82: 8:46  wn| 
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[Ex  Parte  Na  388] 

State  Intrastate  Rail  Rate  Authority- 
Pub.  L  96-448 

aqency:  Interstate  Commerce 

Commission. 

ACTION:  Assumption  of  Commission 

jurisdiction  over  intrastate  rail 

transportation. 

summary:  By  notice  published  in  the 
Federal  Register  on  February  8, 1982  (47 
FR  5786),  the  Commission  indicated  that 
14  States  and  the  District  of  Columbia 
had  not  sought  certification  pursuant  to 
49  U.S.C.  11501(b)  and  that,  as  a 
consequence,  they  had  lost  all 
jurisdiction  to  regulate  intrastate  rail 
rates.  We  stated  that  these  States 
should  inform  the  Commission  by  March 
10, 1982,  if  they  wanted  us  to  assume 
intrastate  regulation.  In  the  absence  of 
such  indication,  we  stated  we  would  not 
assert  jurisdiction. 

Six  States  have  asked  us  to  assume 
Jurisdiction:  California,  Connecticut 
Delaware,  Mississippi,' Nevada,  and 
North  Carolina.  Consequently,  the 
Commission  shall  assume  jurisdiction 
over  intrastate  rail  transportation  in 
those  States  upon  publication  of  this 
notice  in  the  Federal  Register.  Rail 
carriers  in  these  States  shall  comply 

'  MluiMippi  did  not  file  until  March  16. 1982.  Imt 
their  request  shall  be  accepted. 
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with  Commission  regulations  such  as 
the  filing  of  intrastate  tariffs  with  us. 

South  Dakota  specifically  requested 
that  we  not  assert  jurisdiction  over 
intrastate  rail  transportation.  No 
response  was  received  from  the 
remaining  States:  Alaska,  Arizona,  the 
District  of  Columbia,  Hawaii,  Maine, 
Massachusetts,  Rhode  Island,  and 
Vermont  Thus,  we  shall  not  assume 
intrastate  rail  rate  regulation  in  these 
States. 

EFFECTIVE  DATE:  May  11, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Shaw  (202]  275-7656. 

This  decision  does  not  significantly 
affect  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

(49  U.S.C.  11501) 

By  the  Commission,  Chairman  Taylor, 
Vice-Cbairman  Cilliam.  Commissioners 
Gresham.  Sterrett,  and  Andre. 

Dated  May  4. 1982. 
Agatha  L  Mergenovich, 
Secretary. 

(FK  Doc  n-1268S  Filed  5-10-62:  a^tS  un] 
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DEPARTMENT  OF  JUSTICE 
[AAG/A  Ordw  Na  3-«2] 

Privacy  Act  of  1974;  Modified  System 
of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a). 
notice  is  hereby  given  that  the 
Department  of  Justice  proposes  to 
modify  a  system  of  records  (Bankruptcy 
Case  Files  and  Associated  Records, 
JUSTICE/UST-001)  maintained  by  Uie 
United  States  Trustees. 

The  United  States  Trustees' 
Bankruptcy  Case  Files  and  Associated 
Records  system  is  a  system  of  records 
for  which  public  notice  was  published  in 
Volume  46,  Number  236  of  the  Federal 
Register  on  December  9, 1981,  consistent 
with  provisions  of  5  U.S.C.  552a(e)(4}. 
However,  the  system  will  be  amended  to 
include  an  automated  case  tracking 
system  using  data  from  existing  case 
fUes.  Summary  data  will  be  extracted 
from  case  files  and  stored  on  computer 
disks  for  the  purpose  of  automatically 
tracking  cases  and  reviewing  their 
status.  The  following  sections  of  the 
notice  have  been  revised  to  reflect  and 
ineorporate  this  change:  "Storage," 
"Retrievability,"  and  "Safeguards."  In 
addition,  a  minor  revision  has  been 
made  to  the  section  of  the  notice  entitled 
"System  manager(s]  and  address." 
Changes  have  been  italicized  for  the 
convenience  of  the  public. 


The  Office  of  Management  and  Budget 
(OMB),  which  has  oversight 
responsibility  under  the  Act  requires  a 
60-day  period  in  which  to  review  the 
proposal  the  partially  automate  this 
system.  Therefore,  OMB,  the  Congress, 
and  the  public  are  invited  to  submit 
written  comments  on  this  system. 
Comments  should  be  addressed  to  the 
Administrative  Counsel,  Justice 
Management  Division.  Department  of 
Justice,  Room  6239, 10th  and 
Constitution  Avenue,  N.W.,  Washington. 
D.C.  20530.  If  no  comments  are  received 
from  either  the  public,  OMB,  or  the 
Congress  within  60  days  from  the  date 
of  publication  of  this  notice,  the 
proposed  modification  will  be 
implemented  without  further  notice  in 
the  Federal  Register.  No  oral  hearings 
are  contemplated. 

A  report  of  the  proposed  system  has 
been  provided  to  the  Director,  OMB,  the 
President  of  the  Senate,  and  the  Speaker 
of  the  House  of  Representatives. 

Dated:  April  IS,  1982. 

Winiam  D.  Van  Stauoren, 

Acting  Assistant  Attorney  GeimraJ for 
Adminiatration. 

Juetice/UST-001 


Bankruptcy  Case  Files  and  Associated 
Records. 

SYSTEM  location: 

Ten  offices  of  the  United  States 
Trustees,  and  three  offices  of  Assistant 
United  States  Trustees.  In  addition,  the 
Executive  Office  for  United  States 
Trustees  maintains  duplicate  copies  of 
certain  pleadings  and  materials  relating 
to  specific  cases  or  entities.  (See 
appendix  identffied  as  JUSTICE/UST- 
999.) 

CATEOOMES  OF  INDIVIDUALS  COVEHED  BY  THE 
SYSTEM: 

Individuals  involved  in  bankruptcy 
proceedings  (under  Chapters  7, 11  and 
13  of  11  U.S.C.)  subsequent  to 
September  30, 1979,  including  but  not 
limited  to  debtors,  creditors,  bankruptcy 
trustees,  agents  representing  debtors, 
creditors,  and  trustees. 

CATE4KMHE8  OF  RtCORDS  IN  THE  SYSTEM: 

(a)  Petitions/ orders  for  relief,  (b) 
schedtdes  of  assets  and  liabilities  of 
bankrupts,  (c)  lists  of  creditors,  (d) 
statements  of  debtors'  financial  affairs, 
(e)  docket  cards  (UST-001,  002,  003,  and 
any  alterations  thereof),  (f)  alphabetical 
cross-reference  index  cards,  (g)  general 
correspondence  regtirding  cases,  (h) 
miscellaneous  investigative  records,  (i) 
copies  of  certain  petitions,  pleadings  or 
other  papers  filed  with  the  court, 
including  UST  recommendations  to 


court  for  appointment  of  trustee  or 
examiner  in  Chapter  11. 
recommendations  for  dismissal  or 
conversion,  recommendations  as  to 
dischargeability,  (j)  appraisal  reports, 
(k)  names  of  approved  depositories  and 
amounts  of  funds  deposited  therein,  (I) 
names  of  sureties  and  amounts  of 
trustees'  bonds,  (m)  tape  or  other 
recordings  of  creditors'  meetings  called 
pursuant  to  Section  341  of  Tide  11. 
U.S.C.,  for  the  purpose  of  examination  of 
debtors  by  creditors,  trustee  and  others, 
(n)  plans  filed  under  Chapters  11  or  13, 
(o)  lists  of  persons  serving  as  counsel 
trustee,  or  other  functionaries  in 
btmkruptcy  cases,  including 
compensation  eeuned  or  sought  by  each, 
(p)  lists  of  attorneys  representing 
creditors  in  bankruptcy  cases. 


AUTMOMTVFOR 
SYSTEM: 


HAMITBtANCE  OF  THE 


These  systems  are  established  and 
maintained  pursuant  to  28  U.S.C  586 
and  11  U.S.(i,  especially  Chapter  15 
thereof. 


CATEOOMES  OF 
OF  SUCH  USES: 

These  records  are  used  by  personnel 
of  the  Executive  office  or  the  U.S. 
Trustee  office  where  maintained,  to 
determine  the  existence  in  the  office  of  a 
case,  to  ascertain  the  status  of  actions 
with  respect  to  that  case,  and  to  ensure 
that  timely  action  is  taken  as 
appropriate,  and  to  ascertain  the 
involvement  by  agents  or  other 
representatives  of  parties  in  such  cases. 

As  provided  by  11  U.S.C  107,  a  paper 
filed  in  a  case  and  the  dockets  of  die 
bankruptcy  court  are  public  records  and 
open  to  examination  except  when  the 
court  moves  to  protect  an  entity  with 
respect  to  a  trade  secret  confidental 
research,  development  or  commercial 
information,  or  to  protect  a  person  with 
respect  to  a  scandalous  or  defamatory 
matter  contained  in  a  paper  filed  in  a 
case.  In  this  case,  that  portion  of  the 
record  is  only  available  upon  the 
consent  of  the  debtor.  In  addition, 
except  when  the  Court  has  moved  to 
protect  an  entity,  the  records  will  be 
released  as  follows. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 
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Release  of  infonnation  to  Members  of 
Congress:  Information  contained  in 
systems  of  records  maintained  by  the 
Department  of  Jostice,  not  otherwise 
required  to  be  released  pursnant  to  5 
U.S.C.  552  et  seq.,  may  be  made 
available  to  a  Member  of  Congress  or 
staff  acting  upon  the  Member's  behalf 
when  the  Member  or  staff  requests  the 
infon&ation  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

Release  of  Information  to  the  National 
Archives  and  Records  Service:  A  record 
from  the  system  of  records  may  be 
disclosed  to  the  National  Archives  and 
Records  Service  (NARS)  for  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C  Sees. 
2904  and  2906. 

Release  of  information  to  law 
enforcement  or  regulatory  agencies: 
Information  obtained  by  the  U.S. 
Trustees  will  be  tranmitted  to 
appropriate  state,  local  Federal  or  other 
law  enforcement  or  regulatory  agencies 
whenever  a  U.S.  Trustee  or  the  Director, 
Executive  Office  for  U.S.  Trustees  or  his 
designee  believes  that  such  transmittal 
in  public  interest,  except  to  Ae  extent 
that  such  transmittal  would  conflict  with 
any  immunity  granted  by  a  court  of 
competent  jurisdiction  in  accordance 
with  the  provisions  of  Title  11,  U.S.C 

PoucKS  AND  niAcncet  mm  btowno, 
RenoEviNa,  acccssino,  retanhno,  and 

DISt>OSINO  OF  RCCOHOS  W  TNC  SYSTEM: 
STORAGE: 

All  information,  except  that  specified 
below  in  this  paragraph  is  recorded  on 
basic  paper/cardboard  material  and 
maintained  within  metal  file  boxes,  file 
cabinets,  electric  file/card  retrievers  or 
safes.  Certain  information  from  the 
docimients,  forma,  lists  and  reports 
described  under  "Categories  of  records 
in  the  system"  will  be  entered  into  an 
automated  infonnation  system  and 
stored  on -magnetic  disks  for 
reproduction  in  report  form  at  various 
times.  This  includes  the  case  number, 
debtor's  name,  case  status,  type  of  case, 
asseta.of  estate,  dates  of  reports  filed, 
trustee  bonds,  debtor's  attorney's  name 
and  fees,  calendar  of  meetings  and 
hearings,  creditor's  committee  status, 
plan  and  schedule  due  dates,  and 
trustee/examiner  names  and  dates 
appointed. 

ReTRtevAMLnv: 

Printed  information  in  field- office  case 
files  is  retrieved  by  bankruptcy  court 
docket  number,  and  is  cross-referenced 
alphabetically  by  names  of  debtors. 
Information  with  respect  to  agents 
representing  debtors,  creditors  and 
trustees,  and  with  respect  to  depository 


banks,  is  maintained  alphabetically. 
(Case  files  maintained  in  the  Execuitive 
Office  are  assigned  sequential  file 
numbers  and  are  cross  referenced 
alphabetically  by  name  of  the  debtor.) 
Automated  infonnation  is  retrieved  by 
case  number  or  report  number. 

8AFEQUANOS: 

Information  contained  in  the  system  is 
unclassified.  It  is  safeguarded  and 
protected  in  accordance  with 
Departmental  rules  and  procedures 
governing  the  handling  of  office  records 
and  computerized  infonnation.  During 
duty  hours  access  to  this  system  is 
monitored  and  controlled  by  U.S. 
Trustee  office  personnel.  During 
nonduty  hours  offices  are  locked. 

RETENTION  AND  MSKMAL: 

Maintenance  and  disposition 
schedules  are  being  developed  within 
the  Executive  Office  for  U.S.  Trustees. 
There  is  presently  no  authority  to 
destroy  any  information  wjthin  this 
system  except  those  documents  which 
are  duplicates  of  records  for  which  the 
bankruptcy  courts  maintain  the  official 
record  copies. 

SYSTEM  MANAOER(S)  AND  AOORBSS: 

System  manager  for  the  system  in 
each  office  is  the  U.S.  Trustee  and  in  the 
Executive  Office,  the  Chief, 
Management  and  Budget  Section.  (See 
appendix  of  addresses  indentified  as 
JUSTICE/UST-999.) 

NOTWCATION  procedure: 

Address  inquiries  to  the  System 
Manager  for  the  judicial  district  in 
which  the  case  is  pending,  or  was 
administered.  (See  appendix  of 
addresses  identified  as  JUSTICE/UST- 
999.) 

record  ACCESS  procedures: 

A  request  for  access  to  a  record  from 
this  system  shall  ordinarily  be  made  in 
person  at  the  U.S.  Trustee  office  in 
which  the  case  is  filed. 

CONTESTMO  RMCOWD  PROCIDURIS: 

Individuals  desiring  to  contest  or 
amend  infonnation  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager  (see  appendix  of 
addresses  identified  as  JUSTICE/UST- 
999),  stating  clearly  and  concisely  what 
information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information. 


SYSTOM 

PROVISIONS  OF  THE  ACn 

None. 

[FR  Doc  B2-U7I7  FIM  t-lO-tt  MS  am| 
MLUNQ  CODE  441»41-M 


>  SOURCE  CATEOORMUl 

Sources  of  information  contained  ia 
this  record  are  generally  limited  to 
debtors,  creditors,  trustees,  examiners, 
attorneys,  and  other  agents  participating 
in  the  administration  of  a  case,  judges  of 
the  bankruptcy  courts  and  employees  of 
the  U.S.  Trustee  offices. 


DEPARTMENT  OF  JUSTICE 

DEPARTMENT  OF  THE  TREASURY 

Justice-Treasury  State  and  Local 
Law  Enforcement  Training  Program; 
Meeting 

The  Justice-Treasury  State  and  Local 
Law  Enforcement  Training  Program  is 
duly  chartered  as  required  by  the 
Federal  Advisory  Committee  Act  (Pub. 
L  96-463,  86  Stat.  770-776,  5,  U.S.C  App. 
I  Supp.  II)  in  timely  relation  to  the 
Notice  of  Establishment  which  appeared 
in  the  Federal  Register,  VoL  47.  No.  57 
on  Wednesday,  March  24, 1982.  The 
Advisory  Committee  will  meet  from 
10:00  a.m.  until  4:30  p.m.  on  May  18, 1982 
at  the  Cash  Room,  U.S.  Department  of 
the  Treasury,  1500  Pennsylvania 
Avenue,  N.W,  Washington.  D.C 

This  will  be  the  Advisory  Conunittee's 
first  meeting.  The  one  day  meeting  will 
be  devoted  to  introductory  and 
organizational  matters,  and 
presentations  by  the  Justice-Treasury 
Interagency  Working  Group.  These 
presentations  will  explain  the  evolution 
of  the  program,  the  Justice-Treasury 
Agreement  on  State  and  Local  Law 
Enforcement  Training,  the  program  work 
plan,  the  Federal  Law  Enforcement 
Training  Center,  and  the  role  of  the 
Advisory  Committee. 

At  this  first  meeting  and  the  three 
subsequent  meetings,  the  Advisory 
Committee  will  focus  on  the 
identification  of  specific  areas  of 
advanced  specialized  training, 
recommendation  for  curriculum  content, 
identification  of  available  training 
material  and  instructors,  and 
recommendations  for  marketing  the 
training  programs  to  state  and  local  law 
enforcement  agencies. 

The  meeting  will  be  open  to  the 
publia  Approximately  200  seats  will  be 
available  for  the  pubUc  and  media 
representatives  on  a  first-come  first- 
serve  basis.  We  regret  the  exigencies  of 
ananging  this  meeting  precluded  the 
normal  l&-day  notice  period. 

Persons  interested  in  submitting 
written  comments  on  the  Advisory 
Committee's  areas  of  focus  may  send 
their  comments  to  the  Committee 
Management  Liaison  Officer,  Justice- 
Treasury  State  and  Local  Law 
Enforcement  Training  Office  of  the 
Associate  Attorney  General,  U.S. 
Department  of  Justice,  Room  4119. 
Washington.  D.C.  20530.  (Conunittee 


Management  Liaison  Officer's  telephone 
number  202/376-0805.) 
George  H.  Bohlinger,  m. 

Executive  Director,  Justice-Treasury 
Advisory  Committee. 

(FR  Doc  aS-126S5  Filed  S-10-e2: 8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding 
Certifications  of  EligiMiity  To  Apply  for 
Worlcer  Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  tlds 


Federal  Register  /  Vol.  47.  No.  91  /  Tuesday.  May  11.  1982  /  Notices rMW^Q 


notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  n. 
Chapter  2,  of  the  Act  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  v^ch  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

Hie  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 


Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  May  21. 1982. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration.  U.S.  Department  of 
Labor.  601  D  Street.  N.W..  Washington. 
D.C  20213. 

Signed  at  Washington.  D.C.  this  30th  day 
of  April  1982. 

Mnrvin  IM.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 


Appendix 


PelMoner  UnionArailiara  or  tornwr  unffcen  of— 


Amencan  Ftahere  Zwime,  Ltd.  (wokats). 

Avon  Sernkx.  tnc.  (workan) 

BoMon  OigiW  Cop.  (wortwri) 


Bronim  Shoe  Co.  (UFCW) 

Cydops  Cop..  SawW  Tubulv  Div.  (USWA). 

FfwiWn  Apparal  Ca  (H.GWU) 

knco  SenicM  (woffcara).. 


Mount  Vamon  MMt,  Inc.  Tatassea  Div.. 
Ma  (conpany). 

Pirtar  UHmti.  Jnc.  (UAW) 

PtXMnix  Ctolhes  (oonipany). 


InduittW 


StKApote  MK:«iine>y  Co.  (oompviy) 

TecumseK  Products  Co..  Marfan  Olv.  (UAW). 
Wel».«n(teii  Corp.  (workers) 


lof.aWon 


Shetiy.  N.C 

Mkwral  PoM,  MO. 


Brookftekt  MO- 
SharoaPA, 


Mhsfil  Poin^  MO— 
T Al 


Oalreil.1 
Vinatvid.NJ. 


•iohnsonburg,  PA. 
OH 


Three  RN«f«,  Mi. 


received 


4/20/82 
4/e/82 
4/23/82 
4/19/82 
4/23/82 
4/1S/82 
4/6/82 
4/19/82 

4/19/82 
4/22/82 
4/19/82 
4/19/82 
4/19/82 


4/15/82 
3/22/82 
4/16/82 
4/13/82 
4/19/82 
4/12/82 
3/22/82 
4/14/82 

4/14/82 
4/16/82 
4/14/82 
4/13/82 
4/7/82 


PMHion  Nol 


TA-W-13,424_ 
TA-W-13,4aS. 
TA.W-13.426- 
TA.W»-13.427_ 
TA-W-13,428. 
TA.W-13,429- 
TA-W^13.430- 
TA-(W-13.431_ 

TA-W-1 3.432  _ 
TA-W-13.433_ 
TA.W-1 3.434  _ 
TA.W-13,43S_ 
TA-W-13.436- 


(FR  Doc  tt-12740  Filed  S-IO^BZ:  8^  am] 
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Determinations  Regarding  Eligibiiity 
To  Apply  for  Worlcer  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  herein  presents 
simimaries  of  determinations  regarding 
eligibility  to  api^y  for  adjustment 
assistance  issued  during  the  period 
April  26, 1982-April  30, 1982. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222  of  the  Act  must  be  met 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  fiiln,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated. 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 


(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  die  finn  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Detenniiiatioiifl 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

TA~W-12,286;  Imerman  Industries,  Ina. 

Detroit.  MI 
TA-W-1Z546;  H.  W.  Gossard  Co.. 

Batavia,  IL 
TA-W-12.574:  H.  W.  Gossard  Co..  Poplar 

Bluff.  MO 
TA-W-12.692;  H.W.  Gossard  Co.. 

Piggott.AR 
TA-W-12.639;  I^S  Shoe  Co..  Inc.. 

Somerswortb,  NH 
TA-W-12,190:  FMC  Corp..  ASED  Div., 

Culver  City,  CA 
TA-W-1Z505:  Ex-Cello-O  Corp.. 

Workcenter  Div..  Howell,  MI 


TA-W-12.693;  Prestolite  Battery  Div., 

Eltra  Corp.,  Vencennes.  IN 
TA-W-11.773;  Modine  Manufacturing 

Co..  LaPorte.  IN 
TA-W-12,218;  Shelbume  Shirt  Co..  Ina, 

Fall  River.  MA 
TA-W-12.681:  Boonton  Molding  Co.. 

Boonton,  NJ 
TA-W-1Z38^/J*.  Stevens  S"  Co..  Ina, 

Taylors  Plant  #2,  Taylor,  SC 
TA-W-12,25S:  USM.  Corp.,  Bailey  Div., 

Seabrook.  NH 
TA-W-12.104;  Continental  Rubber 

WoHss.  Erie.  PA 
TA-W-12089;  Opelika  Manufacturing 

Corp.,  Miami.  FL 
TA-W-12,404:  Claybume 

Manufacturing  Corp.,  Clayton.  GA 
TA-W-12,406;  Claybume  Highlands 

Corp,  Highland.  NC 
TA-W-12406:  Cashiers  Manufacturing 

Corp..  Cashiers.  NC 
TA-W-12.161;  Standard  Products  Co., 

Ina,  Reid  Products  Div..  Cleveland, 

OH 
TA-W-12.327;  Page  Plastics.  Inc., 

Cincinnati.  OH 
TA-W-12.541;  Lacks  Industries,  Inc.. 

Grand  Rapids.  MI 
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TAr-W-11,990;  Raycord  Company,  Inc.. 

Spartanburg,  SC 
TA-W-12,000:  Raycord  Co.,  Inc., 

Chesaee,  NC 
TA-W-ll,e89:  N.E.B.  Jean  »  Sportswear 

Co.,  Inc.,  Cambridge,  MD 
TA-W-ltaeO;  National  Standard  Co., 

Strandflex  Div.,  Oriskany,  NY 
TA-W-1 1,600:  Fly  Manufacturing  Co„    ' 

Inc..  Athens,  AL 
TA-W-12,432:  Park  Fashions.  Inc., 

Hoboken.  NJ 
TA-W-12,238;  Conca  D'oro.  Inc. 

Paterson,  NJ 
TA~W-11,B8S;  Lawrence  Manufacturing 

Co.,  Inc..  Walnut  Ridge,  AR 

In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  Increased  imports  did 
not  contribute  importantly  to  workers 
separations  at  the  Hrm. 
TA-W-12,595;  Ford  Aerospace  & 

Communications  Corp..  Pretsa — 

U.S.A.  Office,  Lonsdale,  PA 
TA-W-12,593:  Colorguard  Corp., 

Raritan,  NJ 
TA-W-12.246:  A-One  Knitting  Mills, 

Inc..  Brooklyn.  NY 

In  the  following  cases  the 

investigation  revealed  that  criterion  [3) 

has  not  been  met  the  reasons  specified. 

TA-W-1Z645:  United  Merchants  » 
Manufacturers,  Inc.,  Old  Fort 
Finishing  Plant.  Old  Fort.  NC 
Imports  did  not  increase  as  required 

for  certification. 

TA-W-11.965:  R.  Fox  Ltd..  Belleville.  IL 
Imports  did  not  increase  as  required 

for  certification. 

Affirmativs  Detenninations 

TA-W-12,077;  Petite  Dreamwear,  Inc. 
Brooklyn.  NY 

A  certification  was  issued  in  response 
to  a  petition  received  on  January  12, 
1981  covering  all  workers  separated  on 
or  after  January  8, 1960  and  before 
August  22. 1980. 
TA-W-11,973;  Metro  Pants  Div. 

Melville  Corp.,  Harrisonburg.  VA 

A  certification  was  issued  in  response 
to  a  petition  received  on  December  17. 
1980  covering  all  workers  separated  on 
or  after  November  1, 1980. 
TA-W-11,Q72:  Metro  Pants  Div., 
Melville  Corp.,  Manufacturing 
Plant,  Bridgewater,  VA 

A  certification  was  issued  in  response 
to  a  petition  received  on  December  17, 
1980  covering  all  workers  separated  on 
or  after  November  1, 1980. 
TA-W-12,032;  Fedders  Automotive 
Components  Co..  Buffalo,  NY 

A  certiiBcation  was  issued  in  response 
to  a  petition  received  on  November  24. 
1980  covering  all  workers  separated  on 
or  after  April  1, 198a 


TA-W-1I.971:  Metro  Pants  Div., 

Melville  Corp.,  Distribution  Center, 
Bridgewater,  VA 

A  certification  was  issued  in  response 
to  a  petition  received  on  December  17, 
1980  covering  all  workers  separated  on 
or  after  November  1. 1980. 
TA-W-11.062:  Metro  Pants  Div.. 
Melville  Corp.,  New  York.  NY 

A  certification  was  issued  in  response 
to  a  petition  received  on  December  17. 
1980  covering  all  workers  separated  on 
or  after  November  1, 1980. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  April  26. 1982 — 
April  30. 1982.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  10,332,  U.S. 
Department  of  Labor,  601  D  Street  NW., 
Washington,  D.C  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  May  4. 1982. 
Marvin.  M.  Fooks. 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc  a-U7«I  POed  t-UMiZ:  B:4S  un] 
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Office  of  Peneion  and  Welfare  Benefit 
Programa 

[AppHcation  No*.  D-3137. 3138  and  3139] 

Propoaed  Exemption  for  Certain 
Tranaactiona  Involving  tiM  Bell  Syatem 
Truat  Located  In  New  Yortc.  N.Y. 

aoency:  Office  of  Pension  and  Welfare 

Benefit  Programs,  Labor. 

action:  Notice  of  proposed  exemption. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  effective  February  11, 1982,  (1) 
transactions  relating  to  the  acquisition 
by  Heltman  Advisory  Corporation 
(Heitman).  as  fiduciary  for  the  Bell 
System  Trust  (the  Trust],  of  a  50% 
interest  In  a  Undted  partnership  (the 
Partnership)  which  will  hold  certain 
improved  parcels  of  real  property  (the 
Property);  (2)  the  continued  leasing  of 
space  in  tlw  Property  by  the  Partnership 
to  certain  parties  in  interest  with  respect 
to  the  Trust;  (S)  die  future  leasing  of 
space  in  the  Property  by  the  Partnership 
to  certain  parties  in  interest  with  respect 
to  the  Trust  and  (4)  other  prohibited 
transactioas  as  described  hwein 
affected  or  to  be  effected  with  regard  to 


the  Trust's  investment  in  tlie 
Partnership.  The  proposed  exemption,  if 
granted,  would  effect  Heitman.  the 
Trust  the  Partnership  and  any  other 
persons  participating  in  tlie 
transactions. 

EFFECTIVE  DATE:  If  granted,  this 
exemption  will  be  effective  February  11. 
1982. 

date:  Written  comments  and  requests 
for  a  public  hearing  nmst  be  received  by 
the  Department  on  or  before  June  29, 
1982. 

addresses:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies]  should  be  sent  to  the  Office  of 
Fiduciary  Standards.  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4528.  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  N.W.,  Washington. 
D.C  20216,  Attention:  Application  Nos. 
D-3137,  3138  and  3139.  The  application 
for  exemption  and  the  comments 
received  will  be  available  for  Public 
inspection  in  the  public  Documents 
Room  of  Pension  and  Welfare  Benefit 
Programs,  U.S.  Department  of  Labor. 
Room  N-4677,  200  Constitution  Avenue, 
N.W.,  Washington.  D.C  20216. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  David  Stander  of  the  Department 
telephone  (202)  523-688L  (This  is  not  a   ^ 
toll-free  number.) 

SUFPLEMENTARV  INFORMATION!  Notice  is 

hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  frijm  the  restrictions  of 
sections  406(a),  406  (bHl)  and  (b)(2),  and 
407(a)  of  the  Act  and  firem  the  sanctions 
resulting  from  the  applicatioo^f  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  die  Code. 
The  proposed  exemption  was  requested 
in  an  application  filed  on  behalf  of 
Heitman,  pursuant  to  section  408(a]  of 
the  Act  and  section  4g75{c)(2)  of  the 
Code,  and  in  accordance  with 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471.  April  28. 1975). 
Effective  December  31, 1978,  sectfon  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17. 1978)  transferred 
the  authority  of  die  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department 

Summary  of  Facts  and  Rapcesaotatioiis 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  wbdch  are 
summarized  below.  Interested  pereons 
are  referred  to  the  awlication  on  file 
with  the  Department  for  tiie  complete 
representations  of  the  applicant 


1.  The  Trust  is  a  tax-exempt  trust 
established  pursuant  to  the  Bell  System 
Trust  Ageeement  dated  October  1. 1980 
(the  Trust  Agreement).  The  Trust  was 
established  by  American  Telephone  and 
Telegraph  Company  (AT&T)  as  a  group 
trust  to  hold,  manage  and  invest  assets 
held  by  the  trusts  created  under  the  BeU 
System  Pension  Plan  and  the  Bell 
System  Management  Pension  Plan  (the 
Plans).  As  of  December  31. 198a  the 
Plans  covered  approximately  1.100.000 
participants. 

2.  Pursuant  to  section  4(a)  of  the  Trust 
Agreement,  AT&T  has  reserved  power 
to  hire  invesment  managers  to  invest  all 
or  some  of  the  funds  held  in  the  Trust 
Heitman,  an  Illinois  corporation  with  its 
principal  office  in  Chicago,  Illinois,  is  an 
investment  advisor  registered  with  the 
Securities  and  Exchange  Commission 
and  with  the  Securities  Division  of  the 
Secretary  of  State  of  the  State  of  Dlinois. 
Heitman  has  entered  into  a  management 
agreement  with  AT4T  whereby  Heitman 
has  agreed  to  act  as  an  investment 
manager  for  a  portion  of  the  Trust 
assets.  Specifically,  Heitman's  duties 
are  to  invest  allocated  Trust  funds, 
directly  or  indirectly,  in  parcels  of  real 
estate  or  real  estate  related  investments. 
As  an  investment  manager,  Heitman  has 
sole  responsibility  and  discretion  for  the 
acquisition,  management  and 
disposition  of  each  real  estate  related 
investment  acquired  by  Heitman  on 
behalf  of  the  Trust  All  ainounts 
allocated  to  Heitman  from  the  Trust  are 
allocated  through  Harris  Trust  and 
Savings  Bank  (Harris  Bank),  one  of  the 
Trust's  trustees.  All  such  investments 
are  purchased  in  the  name  of  Harris 
Bank  as  trustee  for  the  Trust  or  such 
investments  may  be  held  by  another 
nominee  of  the  Trust  as  may  be 
designated  to  Heitman. 

3.  All  investment  decisions  made  by 
Heitman  for  the  Trust  are  made  by 
Heitman's  investment  committee.  This 
committee  consists  of  Messrs.  Norman 
Perhnutter,  Miles  Berger.  William 
Jenson.  Herbert  Kuehnle.  Eric  Mayer, 
and  Stuart  Isen.  None  of  these 
individuals  is  an  officer,  director  or 
employee  of  AT&T  or  any  affiliate.  None 
of  the  stock  of  Heitman  or  any  afHliate 
is  held  by  AT&T  or  any  affiliate,  nor 
does  any  officer,  director,  or  employee 
of  AT&T  or  any  affiliate  own  any  stock 
in  Heitman  or  any  affiliate.  Heitman  is 
one  of  over  100  investment  advisors  and 
managers  of  the  Trust. 

4.  Heitman  entered  into  a  commitment 
(the  Commitment)  with  Oxford 
Development  Minnesota,  Inc.  (Oxford) 
on  January  11. 1982,  whereby  Heitman. 
in  its  capacity  as  investment  manager 
for  Harris  Bank,  as  trustee  of  the  Trust 


Federal  Regfater  /  Vol  47.  No.  91  /  Tuesday.  May  11.  ig82  /  Notices 


^m^fj 


will  contribute  $100,000,000  in  cash  to 
the  Partnership  in  exchange  for  a  50% 
limited  partnership  interest  therein. 
Pursuant  to  the  Commitment  Oxford 
will  be  the  sole  general  partner  in  the 
Partnership  and  the  Trust  will  be  the 
sole  limited  partner.  The  primary  asset 
of  the  Partnership  is  the  Property  and 
related  leases  and  related  personal 
property.  The  transaction  was  closed  on 
February  11, 1982,  and  die  Partnership 
agreement  (the  Partnership  Agreement) 
reflecting  the  terms  and  conditions  of 
the  Commitment  was  executed.  The 
aggregate  investment  by  the  Trust  of 
$100,00a000  represents  less  than 
three-tenths  of  one  percent  (.3%)  of  the 
Trust's  total  assets. 

5.  As  its  capital  contributi(Hi  to  the 
Partnership,  Oxford  contributed  the 
Property.  "The  Property  consists  of 
109,229  square  feet  of  land  located  in 
Minneapolis,  Minnesota.  The  Property 
contains  a  55  story  office  building  and 
an  8  story  annex,  the  Marquette  Hotel, 
an  enclosed  retail  shopping  mall  and  a 
paridng  garage  and  related  facilities. 
The  Property  comprises  one  squaue  dty 
block  and  is  known  as  the  IDS  Blodc 
Oxford  acquired  the  Property  pursuant 
to  a  purchase  agreement  dated 
September  11, 1981,  from  Investors 
Diversified  Services,  Inc.  (IDS).  Under 
the  Partnership  Agreement  Oxford  will 
have  an  initial  capital  account  of 
$100,000,000  and  a  50%  interest  in  profits 
and  losses,  and  the  Trust  will  have  an 
initial  capital  account  of  $100,000,000 
and  a  50%  interest  in  profits  and  losses 
of  the  Partnership.  Oxford  is  totally 
unrelated  to  Heitman  or  AT&T.  IDS 
provides  investment  management  and 
advisory  services  to  the  Trust  which  are 
unrelated  to  the  Trust's  investment  in 
the  Partnership. 

6.  Oxford  contributed  the  Property  to 
the  Partnership  subject  to  a  first  and 
second  mortgage.  The  first  mortgage, 
dated  July  1. 1970,  was  originally 
executed  by  IDS  Properties,  Inc.,  a 
subsidiary  of  IDS,  as  mortgagor,  and 
Northwestern  National  Bank  of 
Minneapolis,  as  mortgagee.  The  first 
mortgage  seoires  two  notes  (Note  A  and 
Note  B)  in  the  aggregate  original 
principal  amount  of  $75,000,000  which 
bear  interest  at  the  rate  of  ai25%  per 
annum.  Note  A  is  in  the  principal 
amount  of  $45,000,000  and  was  assigned 
to  Metropolitan  Life  Insurance 
Company,  an  unrelated  party  with 
respect  to  the  Trust  on  June  27, 1973. 
Note  B  was  assigned  to  Equitable  Life 
Assurance  Society  of  the  United  States 
(Equitable)  on  June  27, 1973.  Equitable  is 
a  tenant  in  the  Property  and  an 
investment  manager  of  Trust  assets  not 
involved  in  this  transaction. 


The  second  miRlgage  is  dated 
September  11, 1981,  and  was  assigned 
by  the  mortgagee.  IDS,  to  the  Toronto 
Dominion  Bai^  Atlanta  Agency 
(Toronto  Bank),  oa  January  4, 1982. 
Toronto  Bank  is  an  unrelated  party  with 
respect  to  the  Trust  Pursuant  to  the 
Commitment  the  Trust's  initial 
contribution  to  the  Partnership 
($100.000/nO)  will  pay  in  full  the  unpaid 
principal  balance  and  accrued  and 
unpaid  interest  of  the  second  mortgage. 

7.  As  of  January,  1982. 98%  of  the 
Property's  space  was  rented.  Among  the 
existing  tenants  in  the  Property  are 
certain  parties  vAto  are  parties  in 
mterest  with  respect  to  die  Trust  With 
one  exception  noted  below,  all  of  these 
parties  maintain  no  relationship  with 
Heitman  and  have  not  influenced  in  any 
manner  the  investment  of  Trust  assets  in 
the  Partnership.  Among  these  lessees 
are  the  Nordiwestem  National  Bank  of 
Minneapolis,  a  trustee  of  the  Trust 
Wells  Faigo  Realty  Advisers,  a  wholly- 
owned  subsidiary  of  a  trustee  of  the 
Trust  Northwestern  Bell  Telephone 
company  (Northwestern  Bell),  a  wholly- 
owned  subsidiary  of  AT&T; » Equitable: 
Travelers  Life  Insurance  Company,  an 
investment  adviser  to  the  Trust  Steia 
Row  &  Famham,  an  investment  adviser 
to  the  Trust  and  IDS.  With  the 
exception  of  IDS's  leases  in  the 
Property,  the  above  parties  in  interest 
lease  interest  in  the  Property  represent  a 
small  percentage  of  the  leased  space. 
IDS's  leases  represent  approximately 
20%  of  the  total  usable  area  in  die 
Property. 

One  lessee  in  the  Property,  Heitman 
Financial  Services,  Ltd.  (Heitman.  Ltd.), 
is  related  to  Heitman.  Heitman.  Ltd. 
owns  100%  of  the  outstanding  voting 
stock  of  Heitman. 

8.  Pursuant  to  the  Partnership 
Agreement  the  Trust  will  be  provided 
with  a  guaranteed  preferred  return, 
payable  quarterly,  from  the  Partnership. 
Oxford  will  unconditionally  guarantee 
to  the  Trust  such  preferred  return  to  be 
secured  by  Oxford's  interest  in  the 
Partnership.  Oxford's  failure  to  pay 
when  due  any  payment  of  preferred 
return  to  the  Trust  pursuant  to  its 
guarantee  will  constitute  an  event  of 
default  under  the  Partnership 
Agreement  and  Oxford's  interest  in  the 
Partnership  will  automatically  be 
assigned  to  the  Trust  or  its  nominee.  The 
Partnership  Agreement  further  provides 
that  either  partner  in  the  Partnership, 
upon  the  occurence  of  certain  specified 


*  Nortfawesteni  Bell  lease*  345  aquaie  feet  of 
space  on  ■  montb-to-month  baiii  (.03%  of  the  total 
usable  area).  Tbe  applicant  is  unable  to  conchide 
that  the  lease  meets  the  requirement>  of  aectiaii 
408(e)  of  the  Act 
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events,  may  offer  to  purchase  the  other 
partner's  interest  in  the  Partnership  at  a 
negotiated  price  payable  in  cash.  The 
Partnership  Agreement  provides  that 
either  partner  has  right  of  first  refusal  if 
the  other  partner  attempts  to  sell  or 
assign  its  interest  to  a  bona  fide  third 
party. 

Pursuant  to  the  Partnership 
Agreement,  Oxford  will  serve  as  the 
manager  of  the  Property  for  a  term  of  20 
years  and  will  receive  a  management 
fee  of  3.3%  of  certain  annual  gross 
rentals  received.  The  Partnership 
Agreement  provides  that,  upon  the 
occurrence  of  certain  events,  the 
management  agreement  with  Oxfbrd 
will  be  terminated  and  an  affilate  of 
Heitman  will  serve  as  the  manager  of 
the  Property  for  a  fixed  term  of  six 
years. 

9.  Heitman  seeks  an  exemption, 
effective  th^  date  of  closing  of  the 
transaction,  February  11. 1982,  for  the 
investment  by  the  Trust  in  the 
Partnership.  Heitman  represents  that  the 
Trust's  investment  in  the  Partnership 
may  constitute  various  prohibited 
transactions  as  described  in  the  Act 
Such  transactions  involve  (1)  the 
Partnership's  obligations  to  Equitable 
pursuant  to  the  first  mortgage  on  the 
Property;  (2)  the  present  lease  of  office 
space  in  the  Property  to  certain  parties 
in  interest  with  respect  to  the  Trust;  (3) 
the  guarantees  by  Oxford  to  the  Trust 
under  the  Partnership  Agreement  and 
the  provisions  in  the  Partnership 
Agreement  providing  for  the  purchase  of 
either  partner's  interest  from  the  other 
upon  the  occurence  of  certain  specified 
events;  and  (4)  the  provision  in  the 
Partnership  Agreement  for  an  affiliate  of 
Heitman  to  serve  as  property  manager 
upon  the  termination  of  Oxford's 
services  as  property  manager. 

10.  As  described  herein  Oxford  will 
serve  as  the  property  manager  with 
respect  to  the  Property  and  receive  a  fee 
for  its  services.  IDS  and  Oxford  have 
entered  into  an  agreement  whereby  IDS 
would  manage  the  Marquette  Hotel  and 
all  restaurants  in  the  hotel.  As  well,  IDS 
is  a  partner  in  a  general  partnership 
which  sells  chilled  water  and  steam  to 
major  downtown  Minneapolis  property 
owners,  including  the  IDS  Block.  "The 
Department  recognizes  these  service 
contracts  and  is  not  proposing  an 
exemption  for  the  provision  of  services 
beyond  that  which  is  provided  by 
section  40e(b](2)  of  the  Act. 

11.  Heitman  represents  that  none  of 
the  parties  to  which  this  proposed 
exemption  applies  has  in  any  way 
influenced  Heitman's  discretion  as  an 
investment  manager  to  the  Trust  with 
respect  to  the  investment  by  the  Trust  in 
the  Partnership.  Heitman  represents 


that,  with  the  exception  of  its 
relationship  to  Heitman,  Ltd.,  neither 
Heitman  nor  its  officers,  directors, 
stockholders,  or  employees  own  5%  or 
more  of  the  voting  shares  of  AT&T. 
Oxford,  or  any  of  the  party  in  interest 
tenants  of  the  Property.  Heitman 
represents  that  the  invesbnent  in  the 
Partnership  is  a  high  quality  investment 
opportunity  and  aUows  for  a 
diversification  of  real  estate  investments 
for  the  Trust 

12.  Heitman  represents  that  it  was  not 
aware  of  the  opportimity  to  invest  in  the 
Partnership  until  October,  1981.  and  that 
all  of  the  party  in  interest  leases  and 
service  contracts  described  herein, 
including  the  lease  to  Heitman,  Ltd., 
were  negotiated  prior  to  Heitman's 
learning  of  this  investment  opportunity. 
These  leases  were  negotiated  between 
the  lessees  and  Oxford,  or  Oxford's 
predecessor  in  title,  on  an  arm's-length 
basis.  Heitman  represents  that  the  terms 
of  the  investment  were  negotiated  on  an 
arm's-length  basis  with  Oxford  without 
regard  to  any  particular  party  in  interest 
lease  or  service  contract  and,  in 
Heitman's  opinion,  the  leases  and 
contracts  did  not  impose  any  detriment 
to  the  economic  evaluation  of  the 
investment  Heitman  represents  that  the 
party  in  interest  lessees  are  corporations 
with  credit  standings  to  whom  any 
prudent  manager  of  conmiercial  real 
property  would  prefer  to  lease.  With 
regard  to  the  first  mortgage  interest 
presently  held  by  Equitable,  Heitman 
represents  that  neither  it  nor  Oxford  are 
affiliated  or  otherwise  related  to 
Equitable,  and  that  Equitable  has  not  in 
any  manner  influenced  the  exercise  of 
Heitman's  judgement  in  its  fiduciary 
capacity  with  respect  to  the  Trust. 

13.  With  respect  to  the  lease  to 
Heitman,  Ltd.,  Heitman  represents  that 
this  lease,  which  represents  only  .16%  of 
the  total  usable  area  in  the  Property, 
will  not  be  renewed  at  the  end  of  its 
scheduled  lease  term.  November  30, 
1982.  Heitman.  Ltd.  paid  in  advance  its 
February.  1982.  rent  and  has  deposited 
serially  numbered  checks  with  the  bank 
handling  deposits  of  rent  from  lessees  to 
cover  its  remaining  reift  obligations 
under  its  lease.  In  addition,  Heitman 
will  enter  into  an  agreement  with 
Oxford  whereby  Oxford  will  notify 
AT&T  within  five  (5)  business  days  after 
learning  of  an  event  of  default  by 
Heitman,  Ltd.  imder  its  present  lease 
and  will  take  such  action  as  general 
partner  in  the  Partnership  as  AT&T  may 
direct  to  enforce  the  terms  and 
conditions  of  such  lease.  Oxford  may 
also  at  AT&Ts  direction  assign  to  AT&T 
the  Partnership's  cause  of  action  against 
Heitman,  Ltd.  resulting  from  a  breadi 
under  the  lease. 


14.  With  respect  to  the  provision  in 
the  Partnership  Agreement  providing  for 
the  appointment  of  an  affiliate  of 
Heitman  to  serve  as  property  manager 
upon  the  removal  of  Oxford.  Heitman 
represents  that  AT&T  would  have  to 
approve  any  management  fee  paid  to 
Heitman  or  its  affiliate  prior  to  such 
property  management  agreement  taking 
effect  This  action  would  be  taken  in 
accordance  with  the  terms  of  Heitman's 
investment  agreement  with  AT&T. 

15.  Heitman  believes  that  other 
parties  in  interest  with  respect  to  the 
Trust  may  become  lessees  in  the 
Property  and  thereby  seeks  an 
exemption  for  such  future  leases.  Any 
future  leases  will  be  arranged  en  an 
arm's-length  basis  and  approved  by 
Oxford  or  a  Trust  fiduciary  not  related 
to  or  affiliated  with  the  potential  lessee. 
As  long  as  Heitman  remains  as  an 
investment  manager  for  the  Trust 
Heitman  will  monitor  all  leasing 
arrangements  in  the  Property. 

16.  Heitman  has  analyzed  the  fair 
market  value  of  the  Property  based  on 
its  expertise  in  transactions  involving 
commercial  real  estate.  In  analyzing  this 
investment  including  the  determination 
of  the  fair  market  value  of  the 
Partnership  interest  acquired  by  the 
Trust  Heitman  took  into  consideration 
the  value  of  the  Property,  including  the 
rentals  to  be  received  from  the  IDS 
Block  (including  the  party  in  interest 
leases)  and  the  projected  expenses  of 
the  Partnership.  Heitman  repreeants  that 
the  transaction  was  closed  prior  to  the 
granting  of  a  final  exemption  by  the 
Department  because,  pursuant  to  the 
Commitment  the  second  mortgage,  as 
described  herein,  was  to  be  paid  off  as 
soon  as  possible  after  the  execution  of 
the  Conmiitment  Heitman  represents 
that  if  the  Trust  had  postponed  its  initial 
contribution  to  the  Partnership  to  a  date 
after  the  granting  of  a  final  exemption. 
Oxford  would  have  sought  finother 
partner  or  investor  thereby  precluding 
the  Trust  from  an  attractive  investment 
opporttmity. 

17.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  408(aJ  of 
the  Act  because  (a)  the  terms  of  the 
transaction  were  negotiated  on  an 
arm's-length  basis  on  behalf  of  the  Trust 
by  an  independent  Trust  fiduciary, 
Heitman;  (b)  Heitman  represents  that 
none  of  the  parties  to  which  the 
exemption  applies,  i.e..  pre-existing 
lessees  and  the  pre-existing  mortgagee 
(Equitable),  nor  Oxford,  has  in  any  way 
influenced  Heitman's  discretion  with 
respect  to  the  investment  (c)  Heitman 
represents  that  the  investment  is  a  high 
quality  investment  opportunity  and 


allows  for  diversification  of  real  estate 
investments  for  the  Trust;  (d)  the  Trust's 
investment  will  represent  less  than  J% 
of  the  Trust's  total  assets;  (e)  all  of  the 
existing  party  in  interest  leases  were 
negotiated  by  Oxford  or  its  predecessor 
in  title  on  an  arm's-length  basis  prior  to 
Heitman's  awareness  of  the  investment 
opportunity;  and  (f)  all  renewals  of 
existing  leases  and  future  leases  to 
parties  in  interest  with  respect  to  the 
Trust  will  be  arranged  on  an  arm's- 
length  basis,  approved  by  Oxford  or  a 
Trust  fiduciary  not  related  to  or 
affiUated  with  the  lessee,  and  will  be 
monitored  by  Heitman  or  another 
independent  Trust  fiduciary. 

Notice  to  Interested  Persons 

By  May  25, 1982,  notice  of  the 
proposed  exemption  will  be  posted  on 
all  appropriate  bulletin  boards  of  all 
employers  whose  employees  are 
covered  by  the  Plans.  As  well,  notice 
will  be  provided  within  ten  (10)  business 
days  to  the  three  national  unions 
representing  participants  in  the  Plans; 
the  Communication  Workers  of 
America,  the  International  Brotherhood 
of  Electrical  Workers  and  the 
Telecommunications  Internationa] 
Union.  Such  notices  will  contain  a  copy 
of  the  notice  of  proposed  exemption  as 
published  in  the  Federal  Register  and  a 
statement  advising  interested  persons  of 
their  rights  to  comment  and  request  a 
hearing  on  th«  exemptioa. 

GsnarallnfonnatiaB 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  fit)m  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respectijog  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act  and  section  4g75(c)(l)(F)  of  the 
Code; 
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(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4g75(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  anid  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  ot  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  witlidn  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  rae^vad  will  b«  avaikbk  far 
public  inspection  with  the  ajqiliostian 
for  exemption  at  the  addraas  set  forth 
above. 

Propoaad  Exanptlaa 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  grantii^  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471.  April  28, 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a),  406(b)(1)  and  (b)(2),  and 
407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply,  effective  February  11, 
1982,  to  (1)  the  investment  of 
$100,000,000  by  the  Trust  in  the 
Partnership,  (2)  the  guarantees  by 
Oxford  to  the  Trust  with  regard  to 
Oxford's  obligations  under  the 
Partnership  Agreement  and  the 
purchase  of  the  interest  of  either  partner 
in  the  Partnership  from  the  other 
pursuant  to  the  specified  conditions  and 
events  as  stated  in  the  Partnership 
Agreement;  (3)  the  continued  leasing  to 
and  renewal  of  existing  leases  to  parties 
in  interest  with  respect  to  the  Trust 
including  expension  of  any  leased  space 
occtipied  by  a  party  in  interest  tenant 


and  the  future  leasing  of  space  to  parties 
in  interest;  provided  that  (a)  the  terms  of 
the  leases  remain  as  favorable  to  the 
Trust  as  leases  offered  to  unrelated 
parties  occupying  similar  space,  and  (b) 
such  lease  renewals  or  expansions,  and 
future  leases  are  approved  and 
monitored  on  behalf  of  the  Trust  by 
Heitman  or  a  Trust  investment  manager 
which  is  not  affiliated  or  otherwise 
related  to  the  lessee  in  any  manner 
wliich  would  affect  the  exercise  of  sudi 
investment  manager  b  judgement  as  a 
Trust  fiduciary;  and  (4)  the  extension  of 
credit  between  Equitable  and  the  Trust 
pursuant  to  the  first  mortgage,  pnmded 
that  the  Trust's  rights  and  obligations 
under  the  mortgage  are  exercised  by  a 
Trust  fiduciary  who  is  not  related  to  or 
affiliated  with  Equitable. 

The  proposed  exemption,  if  granted. 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 
representatives  contained  in  the 
apphcation  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transactions 
which  are  the  subject  of  this  Aemption. 

Signed  at  Washington.  D.C,  tUa  4tk  day  of 
May  1882. 
Alaa  a  UhawiU. 

AasKkmt Adminittrato' '  r Fiduciary 
Staadmxk,  Pmnsion  and  WeJfare  Baoefk 
Prograam,  Labor-Management  Serrioea 
Admimatration,  US.  Department  of  Labor. 

Qootmt 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  on  Ctass-9 
Accidents;  Meeting 

The  ACRS  Subcommittee  on  Class-9 
Accidents  will  hold  a  meeting  on  May 
28, 1982.  Room  1046  at  1717  H  Street 
NW.,  Washington.  DC.  The 
Subcommittee  will  discuss  the  Nuclear 
Regulatory  Commission's  Nuclear  Plant 
Severe  Accident  Research  Han  and 
related  items.  Notice  of  this  meeting  was 
published  ^ril  13. 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
September  dO,  1981  (46  FR  47903),  oral  or 
written  statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept.and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  shoidd  notify 
the  Designated  Federal  Employee  as  far 
in  advance  as  practicable  so  that 
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appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Friday.  May  28. 1982— 8:30  a.m.  until 
the  conclusion  of  business. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  present, 
will  exchange  preliminary  views 
regarding  matters  to  be  considered 
during  the  balance  of  the  meeting. 

The  Subcommittee  will  than  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
Employee,  Mr.  Gary  Quittschreiber  or 
Mr.  Stuart  Beal  (Telephone  202/634- 
3267)  between  8:15  a.m.  and  5.-00  p.in.. 
DST. 

Dated:  May  S,  1982. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer. 

(FR  Doc.  n-um  Filed  S-IO-tt  tM  tmj 
BnXMQCOOe  79M>-01-M 


[Docket  Na  50-384] 

Alabama  Power  Co^  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  13  to  Facility 
Operating  License  No.  NPF-8  issued  to 
Alabama  Power  Company  (the  licensee), 
which  revised  Technical  Specifications 
for  operation  of  the  Joseph  M.  Farley 
Nuclear  Plant,  Unit  No.  2  (the  facili^) 
located  in  Houston  County,  Alabama. 
The  amendment  is  effective  as  of  the 
date  of  issuance. 

The  amendment  contains  changes 
necessary  to  assure  idenitical 
requirements  and  editorial 
improvements  as  were  recently 
reviewed  and  approved  for  Unit  1  in 
Amendment  No.  26  dated  March  1, 1082. 
The  plant  design  and  operation  are  the 
same  for  Unit  1  and  Unit  2.  This 
amendment  minimizes  the  potential  for 
confusion  and  Technical  Specifications 
violations  and  allows  a  consistent  set 
for  operating,  maintenance  and 


surveillance  procedures  for  the 
essentially  identical  units. 

The  applications  for  the  amendment 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment  Prior  public  notice 
of  this  amendment  was  not  required 
since  this  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuane  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment 

For  further  details  with  respect  to  this 
action,  see  (1)  the  applications  for 
amendments  dated  October  28  and 
November  16, 1881  and  March  18, 1982. 
(2)  Amendment  No.  13  to  License  No. 
NPF-8,  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  Items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  NW..  Washington,  D.C 
20555  and  at  the  George  S.  Houston 
Memorial  Library,  212  W.  Burdeshaw 
Street  Dothan,  Alabama  36303.  A  copy 
of  items  (2)  and  (3)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  RegiJatory  Commission. 
Washington,  D.C  20555.  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Betheada,  Md.,  this  Sth  day  of 
May  1982. 

For  the  Nuclear  Regulatory  CommiMlon. 
Steven  A.  Vaiga, 

Chief.  Operating  Reactors  Branch,  No,  t. 
Division  of  Licensing. 

[FR  Doc  BS-U7S1  FDad  V-lO-tt  ktt  tm) 
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[Docket  No.  50-334] 

Duquesne  Ught  COn  et  aL  (Beaver 
Valley  Power  Station.  Unit  Na  IK 
Exemption 

I 

The  Duquesne  Light  Company,  Ohio 
Edison  Company,  and  Pennsylvania 
Power  Company  (the  licensees),  are 
holders  of  Facility  Operating  License 
No.  DPR-66  whidi  authorizes  operation 
of  the  Beaver  Valley  Power  Station.  Unit 
No.  1.  The  license  provides,  among  other 
things,  that  it  is  subject  to  all  rules, 
regulations  and  Orders  of  the 
Commission  now  or  hereafter  in  effect 


The  facility  comprises  a  pressurized 
water  reactor  at  the  licensee's  site 
located  in  Beaver  County,  Pennsylvania. 

n 

On  November  19, 1980,  the 
Commission  published  a  revised  section 
10  CFR  50.48  and  a  new  Appendix  R  to 
10  CFR  Part  50  regarding  fire  protection 
features  of  nuclear  power  plants  (45  FR 
76602).  The  revised  S  50.48  and 
Appendix  R  became  effective  on 
February  17, 1881.  Section  S0.48(c) 
establishing  the  schedules  for  satisfying 
the  provisions  of  Appendix  R.  Section  lU 
of  Appendix  R  contains  fifteen 
subscriptions,  lettered  A  through  O), 
each  of  which  specifies  requirements  for 
a  particular  aspect  of  the  fire  protection 
features  at  a  nuclear  power  plant  One 
of  these  fifteen  subsections  m.G.,  is  the 
subject  of  this  exemption  request  IILG. 
specifies  detailed  requirements  for  fire 
protection  of  the  equipment  used  for 
safe  shutdown  by  means  of  separation 
and  barriers  (III.G.2).  If  the  requirements 
of  separation  and  barriers  cotdd  not  be 
met  in  an  area,  alternative  safe 
shutdown  capability,  independent  of 
that  area  and  equipment  in  that  area, 
was  required  (III.G.3.). 

Section  50.48(c)  required  completion 
of  all  modification  to  meet  the 
provisions  of  Appendix  R  within  a 
specified  time  from  the  effective  date  of 
this  fire  protection  rule,  February  17, 
1881,  except  for  modifications  to  provide 
alternative  safe  shutdown  capability. 
These  latter  modifications  (III.G.3.) 
require  NRC  review  and  approval. 
Hence,  S  50.48(c)  requires  their 
completion  within  a  certain  time  after 
NRC  approval.  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capability  was  specified  as  March  18. 
1981. 

By  letter  dated  March  18, 1981,  as 
amended  December  1, 1981,  and  January 
20, 1982,  Ehiquesne  Light  Company 
requested  exemptions  from  10  CFR 
50.48(c)  with  respect  to  the  requirements 
of  section  III.G  of  Appendix  R  as 
follows: 

(1)  That  the  date  in  paragraph  (c)(5) 
for  submitting  plans  and  schedules  for 
meeting  the  provisions  of  paragraphs 
(c)(2),  (c)(3)  and  (c)(4)  with  respect  to 
certain  requirements  of  section  III.G  of 
Appendix  R  to  Part  50  be  extended  to 
July  1, 1982. 

(2)  That  the  date  in  paragraph  (c)(5) 
for  submitting  design  descriptions  of 
modifications  needed  to  satisfy  section 
in.G.3.  of  Appendix  R  be  extended  to 
July  1. 1882. 

(3)  That  the  hnplementation  date  in 
paragraph  (c)(2)  for  installation  of 


modifications  required  by  section  IILG^ 
of  Appendix  R,  that  do  not  require  prior 
NRC  approval  or  plant  shutdown,  be 
extended  to  nine  months  after  July  1, 
1982. 

(4)  That  the  implementation  date  in 
paragraph  (c)(3)  for  the  installation  of 
modifications  required  by  section  in.G.2 
of  Appendix  R,  that  do  not  require  prior 
NRC  approval,  but  require  plant 
shutdown,  be  extendi  to  the  third 
scheduled  refueling  outage. 

When  this  Fire  Protection  Rule  was 
approved  by  the  Commission,  it  was 
understood  that  the  time  required  for 
each  licensee  to  re-examine  those 
previously-approved  configurations  at 
its  plant  to  determine  whether  they  meet 
the  requirements  of  section  III.G.  of 
Appendix  R  to  10  CFR  50  was  not  well 
known  and  would  vary  depending  upon 
the  degree  of  conformance.  For  each 
item  of  non-conformance  that  was 
found,  a  fire  hazards  analysis  had  to  be 
performed  to  determine  whether  the 
existing  configuration  provided 
sufficient  fire  protection.  If  it  did,  a  basis 
had  to  be  formulated  for  an  exemption 
request.  If  it  did  not,  modifications  to 
either  meet  the  requirements  of 
Appendix  R  or  to  provide  some  other 
acceptable  configuration,  that  could  be 
justified  for  an  exemption,  had  to  be 
designed.  Where  fire  protection  features 
alone  could  not  ensure  protection  of  safe 
shutdown  capability,  alternate  safe 
shutdown  capability  had  to  be  designed 
as  required  by  section  10.0.3  of 
Appendix  R.  Depending  upon  the 
extensiveness  and  number  of  the  areas 
involved,  the  time  required  for  this  re- 
examination, reanalysis  and  redesign 
could  vary  from  a  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one,  short-term  date 
for  all  licensees  in  the  interest  of 
ensuring  a  best-effort,  expedited 
completion  of  compliance  with  the  Fire 
Protection  Rule,  recognizing  that  there 
would  be  a  number  of  licensees  who 
could  not  meet  these  time  restraints  but 
who  could  then  request  appropriate 
relief  through  the  exemption  process. 
Licensees  for  44  of  the  72  plants  to 
which  Appendix  R  applies  (plants  with 
an  operating  license  issued  prior  to 
January  1, 1979)  have  requested  such 
schedular  relief. 

The  licensees  for  the  remaining  28 
plants  made  submittals  to  meet  the 
schedular  requirements  of  i  50.48(c).  All 
of  these  submittals,  however,  were 
deficient  in  some  respects.  In  general, 
much  of  the  information  requested  in  a 
generic  letter  (81-12  dated  February  20. 
1981,  to  the  licensees  of  all  72  plants, 
was  not  provided.  Therefore,  additional 
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time  is  being  used  to  complete  those 
submittals  also. 

m 

Prior  to  the  issuance  of  Appendix  R. 
the  Beaver  Valley  Power  Station.  Unit 
No.  1  had  been  reviewed  against  the 
criteria  of  Appendix  A  to  the  Branch 
Technical  Position  9.5-1  (BTP  9.5-1)  The 
BTP  9.5-1  was  developed  to  resolve  the 
lessons  learned  from  the  fire  at  Browns 
Ferry  Nuclear  Plant  It  is  broader  in 
scope  than  Appendix  R.  formed  the 
nucleus  of  the  criteria  developed  further 
in  Appendix  R  and  in  its  present 
revised  form  constitutes  ti\e  section  of 
the  Standard  Review  Plan  usedfor  the 
review  of  applications  for  construction 
permits  and  operating  licenses  of  new 
plants.  The  review  was  completed  by 
the  NRC  staff  and  its  fire  protection 
consultants  and  a  Fire  Protection  Safety 
Evaluation  (FPSER)  was  issued  with 
Amendment  18  to  Facility  Operating 
License  No.  DPR-66.  A  few  items  remain 
unresolved.  Further  discourse  between 
the  licensee  and  the  NRC  staff  resulted 
in  resolution  of  one  of  these  items  as 
dociunented  in  our  letter  dated 
December  23. 1980.  By  letter  dated 
November  24, 1980,  the  staff  position 
was  documented  relative  to  the  specific 
requirements  that  must  be  satisfied  in 
order  to  resolve  the  remaining  open 
items  and  meet  the  requirements  of 
Appendix  R.  The  plant  modifications 
specified  in  the  FPSER  have  been 
completed.  Therefore,  Beaver  Valley 
Power  Station,  Unit  No.  1  has  been 
upgraded  to  a  high  degree  of  fire 
protection  already  and  the  extensive 
reassessment  involved  in  this  request 
for  additional  time  is  to  quantify,  in 
detail,  the  differences  between  what 
was  recently  approved  and  the  specific 
requirements  of  section  III.G.  to 
Appendix  R  of  10  CFR  50. 

The  licensee  also  stated  in  the  request 
for  exemption  that  all  other 
requirements  of  the  Fire  Protection  Rule 
would  be  met  on  the  schedules  required 
by  10  CFR  50.48.  As  mentioned  earlier 
there  are  14  other  subsections  which 
contain  criteria  for  other  aspects  of  fire 
protection  features.  One  of  these. 
Section  in.L,  provides  the  criteria  for 
Alternate  Safe  Shutdown  capability  and 
thus  affects  the  final  reassessment  and 
redesign,  if  necessary,  of  this  feature  at 
Beaver  Valley  Power  Station.  Unit  No  1. 
Nevertheless,  this  means  that 
compliance  with  the  remaining 
requirements  of  the  Fire  Protection  Rule 
have  been  or  will  be  completed  on  or 
before  the  implementation  dates 
required  by  the  Rule. 

Based  on  the  above  considerations, 
we  find  that  the  Ucensee  has  completed 
a  substantial  part  of  the  fire  protection 


features  at  Beaver  Valley  Power  Station. 
Unit  Na  1.  in  conformance  with  the 
requirements  of  the  Fire  Protection  Role 
and  is  applying  significant  effort  to 
complete  the  reassessment  of  any 
remaining  modifications  which  might  be 
necessary  for  strict  conformance  %vith 
section  IILG.  We  find  that  because  of 
the  already-completed  upgrading  of 
these  facilities,  there  is  not  undue  risk  to 
the  health  and  safety  of  the  public 
involved  with  continued  operation  until 
the  completion  of  this  reassessment  on 
July  1, 1982.  Therefore,  an  exemption 
should  be  granted  to  allow  such  time  for 
completion.  However,  because  we  have 
found  that  most  submittals  of  this 
reanalysis  to  date  from  other  licenses 
have  not  been  complete;  that  is.  not  all 
of  the  information  requested  by  Genetic 
Letter  81-12  dated  February  20. 1981. 
was  provided,  we  are  adding  a  condition 
to  this  exemption  that  requires  all  such 
information  to  be  submitted  by  the  date 
granted. 

IV 

AccOTdingly,  the  Commission  Has 
determined  that  pursuant  to  10  CFR 
5ai2.  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  the  following  exemption 
with  respect  to  the  requirements  of 
section  IILG.  of  Appendix  R  to  10  CFR 
50: 

(1)  That  the  date  in  paragraph  (cK5) 
for  submitting  plans  and  schedules  for 
meeting  the  provisions  of  paragraphs 
(c)(2),  (c)(3)  and  (c)(4)  with  respect  to 
certain  requirements  of  section  III.G  of 
Appendix  R  to  Part  50  be  extended  to 
July  1, 1982. 

(2)  That  the  date  in  paragraph  (c)(5) 
for  submitting  design  descriptions  of 
modifications  needed  to  satisfy  section 
in.G.3  of  Appendix  R  be  extended  to 
July  1. 1982. 

(3)  That  the  implementation  date  in 
paragraph  (c)(2)  for  installation  of 
modifications  required  by  section  in.G.2 
of  Appendix  R,  that  do  not  require  prior 
NRC  approval  of  plant  shutdown,  be 
extended  to  nine  months  after  July  1. 
1082. 

(4)  That  the  implementation  date  in 
paragraph  (c)(3)  for  the  installation  of 
modifications  required  by  section  in.G,2 
of  Appendix  R.  that  do  not  require  prior 
NRC  approval  but  require  plant 
shutdown,  be  extended  to  &e  third 
refueling  outage  that  is  presently 
scheduled  for  April  1983. 

Provided  the  following  condition  is  met: 

The  design  descriptions  of  alternative  or 
dedicated  shutdown  systems  to  comply  with 
section  IILG.3.,  as  required  by  1 6a48(c)(S) 
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ahall  include  a  poiot-by-point  response  to 
each  item  in  Section  8  of  Enclosure  1  to 
Generic  Letter  81-12  dated  Febmwy  2a  1981 
and  to  each  item  in  Enclosure  2  to  Generic 
Letter  81-12.  dated  February  20, 1981. 

If  the  ticenaee  doea  not  meet  the 
above  condition,  the  licensee  will  be 
found  in  violation  of  10  CFR  50.48(c) 
even  though  the  submittal  may  be  made 
within  the  time  granted  by  the 
exemption.  If  soch  a  violation  occurs, 
imposition  of  a  civil  penalty  will  be 
considered  under  section  234  of  the 
Atomic  Energy  Act  as  amended.  Such  a 
violation  will  be  a  continuing  one 
beginning  with  the  date  set  in  the 
exemption  for  submittal  and  terminating 
when  all  inadequacies  are  corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  staff,  caused  by  the 
work-load  associated  with  reviewing  all 
of  die  submittals  falling  due  near  the 
same  time,  will  relieve  the  Hcenaee  of 
the  responsibility  for  completeness  of 
the  submittal,  nor  will  such  delay  cause 
any  penalty  that  may  be  Imposed  to  be 
mitigated. 

The  NRC  staff  has  detennmed  that  tke 
granting  of  this  exemption  will  not  result 
in  any  significant  environmental  impact 
and  that  pursuant  to  10  CFR  51.S(d)(4} 
an  enviroiunental  impact  statement  or 
negative  declaration  and  environmental 
impact  appraisal  need  not  be  prepared 
in  connection  with  this  action. 

Dated  at  Bethesda,  Md.,  this  ith  day  of 
May  1982. 

For  tiie  Nuclear  Regulatory  Conunission. 
Harold  R.  Denton. 
Directoe.  Off  ice  of  Nuclear  Reactor 
Regulation.  ^ 

(FV  Ooc  B-tZ7«3  niad  S-U>-a£  MS  am) 
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[DD-42-2;  Doefcet  Nos.  50-2S0,  S0-2S1] 

Florida  Powar  A  Ught  Co.  (Turlcsy 
Point  Power  Plant,  Unit  Noa.  3  and  4); 
Diractor'a  Oodaion  Under  10  CFR 
2.206 

By  petition  dated  April  B,  1982.  Mr. 
loel  Jaffer  requested  pursuant  to  10  CFR 
2.206  that  the  Nuclear  Regulatory 
Conunission  suspend  the  license 
amendments  previously  granted  to 
Florida  Power  &  Light  Co.  for  steam 
generator  repair  of  Turkey  IH)int  Nudear 
Units  3  &  4  tmtil  the  Commission 
completes  action  on  a  rulemaking 
petition  submitted  by  him.  Mr.  Jaffer 
asserts  that  the  rule  change  he  proposes 
"will  determine  a  jurisdictional  defect  In 
the  license  amendments,  as  to  the  public 
hearing  required  under  •  •  *  section 
189a  of  the  Atomic  Energy  Act" 

For  the  reasons  set  forth  below.  Mr. 
Jaffer's  request  for  suspeasioa  of  license 


amendments  authorizing  repair  of  the 
Turkey  Point  Units  3  &  4  steam 
generators  is  denied. 

I 

Backgroiind 

The  licease  amendments  authorizing 
Florida  Power  &  Light  Company  to 
repair  the  steam  generators  in  its  Ttirkey 
Point  Nuclear  Units  3  &  4  were  issued  by 
the  Office  of  Nuclear  Reactor  Regiilation 
[NRR]  on  June  24, 1981,  following  a 
decision  by  the  Atomic  Safety  and 
Licensing  Board  (ASLB)  authorizing 
their  issuance.  la  a  Memorandum  and 
Order  issued  on  May  2A,  1981.  LBP-81- 
14. 13  NRC  677,  the  ASLB  granted 
summary  disposition  of  all  contentions 
involving  the  proposed  repairs;  on  June 
19, 1981,  the  Board  issued  a  final  order 
permanently  canoellinf  the  evidentiary 
hearing  concerning  the  proposed 
ameiK^nents  and  authorizing  the 
Director  of  NRR  to  issue  the 
amendments.  LBP-81-16. 13  NRC  111&. 
Mr.  {affer  was  not  a  party  to  that 
proceeding. 

Mr.  Jaffer  requested  leave  to  tile  an 
amicus  curiae  brief  before  the  Atomic 
Safety  and  Licensing  Appeal  Board  in 
the  appeal  taken  by  Mark  Oncavage,  a 
party  to  die  license  amendment 
proceeding.  Mr.  Jaffer's  request  was 
denied  on  October  9, 1981,  on  the  basis 
that  the  request  was  untimely  and  that 
he  did  not  adequately  show  why  it  was 
not  possible  to  have  acted  at  an  earlier 
date. 

On  November  30. 1981.  the  Appeal 
Board  affirmed  the  decisions  of  die 
Licensing  Board.  ALAB-eea  14  NRC  987. 
That  decision  became  final  on  February 
iai982. 

Mr.  Jaffer  also  sought  review  of  the 
ASLB  decision  in  the  U.S.  Court  of 
Appeals  for  the  UJC  QrculL  The  Court 
of  Appeals  denied  his  motion  for  leave 
to  file  a  petition  for  review  in  forma 
pauperis  and  his  motion  for  temporary 
restraining  order  and  stay  on  the 
groimds  that  he  was  not  a  party  to  the 
administrative  proceeding  and  therefore 
lacked  standing  to  seek  review.  Jaffer  v. 
NRC.  No.  81-8035  (D.C.  Cir.,  Oct.  2, 
1981),  rehearing  denied  (Dec.  7, 1981). 

n 

On  February  12, 1082,  Mr.  Jaffer, 
pursuant  to  10  CFR  2.802  of  the 
Commission's  regulations,  filed  a  one- 
page  petition  for  rulemaking  with  the 
Commission  seeking  the  "promulgation 
of  rules  ^vtag  legal  and  binding  effect  to 
requests  for  ^formation  and  authorized 
communications  to  appropriate 
employees  of  the  Commission  over 
WATS  and  bosinesR  telephone  lines 
which  it  supporis  and  operates  and 


public  hearings  in  which  the 
Commission  and/or  such  employees  are 
involved."  Section  2.802(c)  describes 
certain  informatioa  which  must  be 
included  in  a  petition  for  rulemaking  in 
support  of  the  action  sought  before  a 
petition  for  rulemaking  wiU  be  formally 
docketed  for  consideration. '  On  April  2, 
1982,  die  Executive  Director  for 
OperaUons  (EDO)  of  the  NRC  notified 
Mr.  Jaffer  that  his  petition  was 
incomplete  in  that  it  did  not  meet  the 
criteria  established  for  petitions  filed 
with  the  Commission.  Specifically,  the 
request  did  not  clearly  describe  the 
problem  to  be  corrected  nor  did  it 
provide  any  proposed  text  of  the 
amendment.  In  addition,  the  Executive 
Director  stated,  "it  is  not  clear  to  us 
what  you  want  the  NRC  to  do,  or  how 
the  NRC  can  amend  its  regulations  to 
alleviate  what  you  perceive  to  be  a 
problem.  In  addition,  your  petition  does 
not  clearly  and  concisely  state  your 
interest  in  the  action  requested."  * 

Thus,  Mr.  Jaffer's  petition  for 
rulemaking  is  not  cuirently  before  the 
Commission  for  consideration. 
Consequently,  there  is  no  action  tmder 
consideration  by  the  Commission  which 
might  have  any  impact  on  the 
effectiveness  of  the  Turkey  Point  license 
amendments.  Even  if  Mr.  Jaffer's 
petition  for  rulemaking  had  been 
docketed,  however,  there  is  nothing  in 
either  the  Commission's  regulations  or 
the  aiqiarent  nature  of  the  rule  proposed 
by  Mr.  Jaffer  which  establishes  a  basis 
to  suspend  the  license  amendments 
granted  to  Tiurkey  Point  Units  3  and  4. 

Section  2.802(d)  of  the  Commission's 
regulations  provides  that  a  rulemaking 
petitioner  may  request  the  Commission 
to  suspend  all  or  any  part  of  any 
licensing  proceeding  to  which  the 
petitioner  is  a  party  pending  disposition 


■  The  regulation  ttatM: 

(c)  Eadi  petition  Rlad  under  the  section  shall: 

(1)  Set  forth  a  general  solution  to  the  problem  or 
the 'Substance  or  test  of  any  proposed  regualation  or 
amendment  or  specify  the  regulation  which  is  to  l>e 
revolced  or  amended 

(Z)  Slate  clearly  and  oenciaely  the  peUtiaiier'a 
groudns  for  and  Intarast  in  the  action  requested: 

(3)  Include  a  statement  in  support  of  the  petition 
which  shall  set  forth  the  specific  issues  involved, 
the  petitioner's  views  or  arguments  wMt  respect  to 
those  issuaa,  relevant  tachaicaL  scientific  or  otiMr 
data  Involved  which  is  reasonably  available  to  the 
petitioner,  and  such  other  pertinent  information  as 
the  pedtioner  deems  necessary  to  support  the  action 
sought  In  aapiMift  of  its  paUtton,  petitionar  ahontd 
note  any  apacific  oaaaa  of  which  paUtiooar  is  aware 
where  the  current  rule  is  unduly  burdenaone, 
deficient  or  needs  to  l>e  strengthened. 

'  In  accordance  wttii  Z.flOe(T).  Mr.  |affer  has  80 
days  from  April  t,  Ua2  tDjnfaiidt  additional  data  to 
complete  his  peUlion.  If  he  does  not  submit  tha 
required  additional  information.  Iiis  petition  will  be 
returned  without  prejudice  to  his  right  to  file  a^ew 
petition. 


of  the  petition  for  rulemaking.  That 
section  has  no  application  here  for 
several  reasons.  Mr.  Jaffer's  petition  for 
rulemaking  is  not  currently  before  the 
Commission  for  action.  Each  if  it  were, 
no  proceedings  regarding  the  Turkey 
Point  license  amendments  remain  before 
any  adjudicatory  body  in  the 
Conunission.  Finally,  as  noted  above, 
Mr.  Jaffer  was  not  a  party  to  the  license 
amendment  proceeding  and  therefore 
would  not  be  entitled  to  invoke 
S  2.802(d]  in  any  event. 

Mr.  Jaffer's  substantive  ai^giunent 
appears  to  be  that  if  his  proposal  were 
adopted,  then  "legal  effect"  would  be 
given  to  telephone  communications  to 
"appropriate  employees"  of  the 
Commission  in  public  hearings  in  which 
such  employees  are  involved.  Mr.  Jaffer 
apparently  believes  that  adoption  of 
such  a  proposal  would  then  given  "legal 
effect"  to  some  communications  made 
by  him  in  the  Turkey  Point  proceeding 
and  thereby  create  a  "jursidictional 
defect  in  the  hcense  amemdments"  and 
presumably  render  them  invalid.  In 
neither  his  rulemaking  nor  his  2.206 
petition  is  Mr.  Jaffer  dear  as  to  the  exact 
nature  of  the  "legal  effect"  to  be  given  to 
certain  telephone  calls  or  the 
jursidictional  defect  which  might  result 
If,  however,  the  jursidictional  defect  to 
which  Mr.  Jaffer  refers  is  the  failure  to 
hold  an  evidentiary  hearing  at  his 
request  In  the  license  amendment 
proceedings,  that  matter  was,  in  effect, 
decided  by  the  D.C.  Circuit's  October  2, 
1981,  decision.  \a  Jaffer  v.  NRC.  As  the 
Commission  noted  in  its  Opposition  to 
Petitioner's  motion  before  the  court,  Mr. 
Jaffer  never  filed  a  petition  to  intervene 
in  the  license  amendment  proceeding;  at 
most  he  filed  a  request  to  make  a 
"limited  appearance"  statement 
pursuant  to  10  CFR  2.715(a)  if  an 
evidentiary  hearing  were  held.  Despite 
Mr.  Jaffer's  apparent  familarity  with  the 
NRC's  rules  of  practice,  he  did  not 
exercise  any  opportimity  to  petition  to 
intervene  as  described  in  those 
regulations.  The  court  concluded  that 
Mr.  Jaffer  was  not  a  party  to  the 
administrative  proceeding.  Given  Mr. 
Jaffer's  apparent  familiarity  with  the 
Commission's  regulations  and  the 
requirements  for  a  petition  to  intervene 
at  the  time  of  the  Turkey  Point 
proceedings,  he  has  offered  no 
justification  why  his  proposed  rule,  even 
if  it  were  imder  consideration,  should  be 
applied  retroactively  to  a  completed 
licensing  action.  A  potential  party  to 
agency  proceedings  must  act 
affirmatively  to  protect  his  rights  to 
participate;  he  may  not  await  the 
outcome  of  a  case  and  only  then  attempt 
to  take  part  in  the  process.  Boston 
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Utilities  Commission  v.  Atomic  Energy 
Commission,  424  F.2d  847,  851-52  [D.C. 
Cir  1970)  (en  banc). 

m 

Mr.  Jaffer  has  provided  no  adequate 
basis  for  suspension  of  the  license 
amendments  for  Turkey  Point  Units  3 
and  4  authorizing  steam  generator 
repair.  Consequently,  his  request  is 
denied. 

A  copy  of  this  decision  will  be  filed 
with  the  Secretary  for  the  Commission's 
review  in  accordance  with  10  CFR 
2.206(c). 

Dated  at  Bethesda,  Md.,  this  Sth  day  of 
May  1982. 

Harold  R.  Denton. 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc  82-12784  Filed  5-10-82;  8:45  am] 
BILLMQ  CODE  75«M)1-M 


[Docket  No.  72-1] 

General  Electric  Co.;  Renewal  of 
Materials  License  for  the  Storage  of 
Spent  Fuel 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  a  license  renewal.  License  No. 
SNM-2S00,  to  the  General  Electric 
Company  (licensee)  authorizing  the 
receipt,  possession,  storage  and  transfer 
of  spent  reactor  fuel  at  its  Morris 
Operation. 

The  Morris  Operation  is  a  spent  fuel 
storage  installation  located  at  the 
licensee's  site  in  Grundy  County,  Illinois 
about  seven  miles  east  of  the  dty  of 
Morris.  The  license  is  effective  as  of  the 
date  of  issuance  and  the  term  of  the 
license  is  20  years. 

The  application  for  the  renewal  of  the 
license  complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  regulations.  The  ; 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  1,  which  are  set  forth  in  the 
license.  Prior  public  notice  of  the  action 
involving  the  proposed  renewal  of  the 
license  was  published  in  the  Federal 
Register  on  April  25, 1979  (44  FR  24354). 

The  preparation  of  an  environmental 
impact  statement  for  this  particular 
action  has  been  found  not  to  be 
warranted  because  the  proposed  action 
will  not  significantly  affect  the  quality  of 
the  human  environment  nor  will  there 
be  any  significant  impact  resulting  bom 
the  proposed  action.  A  Negative 
Dedaration  and  an  Environmental 
Impact  Appraisal  (NUREG-0695,  June 
1980)  have  been  prepared. 


For  further  details  with  respect  to  this 
action,  see  (1)  Materials  License  No. 
SNM-2500  complete  with  Technical 
Specifications;  (2)  the  Commission's 
Safety  Evaluation  Report  (NUREG-0709) 
dated  July  1981;  (3)  the  licensee's 
ConsoUdated  Safety  Analysis  Report;  (4) 
the  Commission's  Environmental  Imfiact 
Appraisal  (NUREG-0805)  dated  June 
1980;  and  (5)  the  Commission's  Negative 
Dedaration  dated  May  4. 1982.  These 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street,  NW..  Washington. 
D.C  and  the  Local  Pubhc  Document 
Room  at  the  Morris  Public  Library.  604 
Liberty  Street.  Morris,  Illinois.  A  copy  of 
Materials  License  No.  SNM-2500  and 
the  Safety  Evaluation  Report  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  D.C  20555.  Attention: 
Director,  Division  of  Fuel  Cyde  and 
Material  Safety. 

Dated  at  Silver  Spring.  Maryland  this  4th 
day  of  May.  1982. 

For  the  Nuclear  Regulatory  Commission. 
Leland  C  Rouse, 

Chief,  Advanced  Fuel  and  Spent  Fuel 
Licensing  Branch.  Division  of  Fuel  Cycle  and 
Material  Safety. 

(FR  Doc.  83-127*5  FOad  »-llV«2:  ft4S  ■■] 
I  CODE  7SM-tt-M 


[Docket  No.  72-1] 

General  Electric  Ca  Morris  Operation; 
Environmental  Review  and  Evaluation; 
Negative  Declaration 

The  U.S.  Nudear  Regulatory 
Commission  (the  Commission]  has 
completed  its  environmental  review  and 
evaluation  for  the  renewal  of  Materials 
License  No.  SNM-2500.  This  license 
renewal  was  requested  by  the  General 
Electric  Company  for  the  storage  of 
spent  nudear  fuel  at  the  Morris 
Operation  near  Morris,  Illinois.  For 
administrative  purposes,  the  license 
renewal  has  been  designated  License 
No.  SNM-2500,  Docket  No.  72-1. 
replacing  the  previous  designation  of 
License  No.  SNM-1265.  Docket  No.  70- 
130& 

The  Commission's  Division  of  Fuel 
Cyde  and  Material  Safety  prepared  an 
environmental  appraisal  based  on  its 
review.  The  document  "Environmental 
Impact  Appraisal  Related  to  the 
Renewal  of  Materials  License  SNM-1265 
for  the  Receipt  Storage  and  Transfer  of 
Spent  Fuel,"  NUREG-0e95.  was  issued 
in  June  1980,  and  conduded  that  the 
proposed  renewal  will  not  significandy 
affect  the  quality  of  the  human 
environment  and  that  there  will  be  no 
significant  environmental  impact  from 
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the  proposed  renewal  Based  on  this 
appraisal,  the  Commissioon  therefore 
concluded  that  an  environmental  impact 
statement  for  this  particular  hcense 
renewal  was  not  waircuited.  The 
environmental  impact  a^raisal  has 
been  available  for  public  inspection  and 
copying  at  the  Commission's  Public 
Document  Room  at  1717  H  Street,  N.W^ 
Washington,  DC  20555,  and  at  the  Local 
Public  Document  Room  established  at 
the  Morris  Public  Library,  804  Liberty 
Street.  Morris,  Illinois  60451. 

Dated  at  Silver  ^rlng.  Maryland  this  4th 
day  of  May.  1982. 

For  the  Nuclear  Regulatory  Commission. 
Leland  C  Rouse, 

Chief.  Advanced  Fuel  and  Spent  Fuel 
Licensing  Branch,  Division  of  Fuel  Cycle  and 
Material  Safety. 

[FR  Ooa  82-12718  FUad  t-lO-BK  (45  an) 
aUUNQ  COOE  7SSO-01-M 

[Doetot  Na  50-286] 

Power  Authority  of  the  State  of  New 
Yortc  (Indian  Point  Unit  3);  Exemption 

I 

The  Power  Authority  of  the  State  of 
New  York  (the  licensee)  is  the  holder  of  . 
Facility  Operating  License  No.  DPR-e4 
which  authorizes  operation  of  the  Indian 
Point  Nuclear  Generating  Unit  No.  3. 
This  license  provides,  among  other 
things,  that  the  licensee  is  subject  to  all 
rules,  regulations  and  Orders  of  the 
Commission  now  or  hereafter  in  effect 

The  facility  is  comprised  of  one 
pressurized  water  reactor  at  the 
licensee's  site  located  in  Buchanan, 
Westchester  Comity,  New  York. 

n 

On  November  19^  1980,  the 
Commiasion  published  a  revised  sectioa 
10  CFR  50.48  and  a  new  Appendix  R  to 
10  CFR  50  regarding  &e  protection 
features  of  nuclear  power  plants  (45  PR 
76602).  The  revised  i  50.48  and 
Appendix  R  became  effective  on 
February  17, 1981.  Section  50.48(c) 
established  the  tchednles  for  satisfying 
the  provMons  of  Appendix  R.  Section  in 
of  Appendix  R  contains  fifteen 
subsectieiM,  lettered  A  through  O.  each 
of  which  epedfies  requirements  for  a 
particulaiy  aspect  of  ibe  fire  protection 
features  at  a  nuclear  power  plant  Of  the 
fifteen  subsections,  the  subiect  of  this 
exemption  request  Is  sebsections  IILG, 
m.  and  ULO.  ULG  specifies  detailed 
reqairenents  for  fire  protection  of  the 
equipaoent  used  for  safe  shutdown  by 
means  of  separation  and  barriers 
(III.G.2).  If  the  requirements  for 
separation  and  barriers  could  not  be  met 
in  an  area,  altemativa  safe  shutdown 


capability,  independent  of  that  area  and 
equipment  in  tfiat  area,  was  required 
(m.G.3).  Section  III.]  specifies 
requirements  for  emergency  lighting  and 
section  IILO  specifies  oil  collection 
systems  for  reactor  coolant  pumps. 

Section  50.4e(c]  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  within  a 
specified  time  from  the  effective  date  of 
this  fire  protection  rule,  February  17, 
1981,  except  for  modifications  to  provide 
alternative  safe  shutdown  capability. 
These  latter  modifications  (IILG.3) 
require  NRC  review  and  approval. 
Hence.  S  50.48(c)  requires  their 
completion  with  a  certain  time  after 
NRC  approval.  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capability  was  specified  as  March  19, 
1981. 

By  letter  dated  March  19, 1981,  as 
amended  June  22, 1981.  August  28, 1981. 
November  16, 1981.  and  March  19, 1982, 
the  licensee  requested  exemptions  from 
10  CFR  5a48(c)  with  respect  to  the 
requirements  of  sections  III.G,  IILJ,  and 
m.O  of  Appendix  R  as  follows: 

(1)  Extend  from  March  19, 1981.  to  July 
1, 1982,  the  date  for  submittal  of  plans 
and  schedules  to  achieve  compliance 
with  IILG.2  required  by  S  50.48(c)(5): 

(2)  Extend  torn  March  19, 1981,  to  July 
1, 1982,  the  date  for  filing  additional 
exemptions  from  section  in.G.  pursuant 
to  SS  50.12(a)  and  50.48(c)(6); 

(3)  Extend  from  March  19. 1981,  to  July 
1, 19BZ,  the  date  for  submittal  of  design 
descriptions  of  alternative  or  dedicated 
shutdown  systems  to  comply  with 
section  in.G.3,  if  such  are  necessary, 

(4)  Extend  from  February  17. 1981.  to 
July  1, 1982,  the  date  from  which  the 
installation  schedules  established  in 

5  50.48(c)  (2)  and  (3)  are  calculated: 

(5)  Extend  from  March  19. 1981  until 
June  22. 1981  the  date  for  submittal  or 
plans  and  sdiedules  to  achieve 
compliance  with  HLJ  required  by 

S  50.48(c)(5);  and 

(6)  Extend  from  March  18. 1981  ontil 
November  M.  1981  the  date  for 
submittal  of  plans  and  schedules  to 
achieve  ooraplianoe  with  III.O  required 
by  S  50.48(c)(5). 

When  this  Fire  Protection  Role  was 
approved  by  the  Commission,  it  was 
understood  that  the  time  required  for 
each  licensee  to  re-examine  those 
previously-approved  configurations  at 
its  plants  to  detennined  whether  they 
meet  the  requirements  of  section  III.G  of 
Appendix  R  to  10  CFR  SO  was  not  well 
known  and  would  vary  depending  npon 
the  degree  of  conformance.  For  each 
item  of  non-conformance  that  was 
fotmd.  a  fire  haxards  analysis  had  to  be 
peformed  to  determine  whether  the 


existing  configuration  provided 
sufficient  fire  protection.  If  if  did,  a  basis 
had  to  be  formulated  for  an  exemption 
request  If  it  did  not  modifications  to 
either  meet  the  reqmrements  of 
Appendix  R  or  to  provide  some  other 
acceptable  configuration,  that  could  be 
justified  for  an  exemption,  had  to  be 
designed.  Where  fire  protecQon  features 
alone  could  not  ensure  protection  of  safe 
shutdown  capability,  alternative  safe 
shutdown  capability  had  to  be  designed 
as  required  by  section  ni.G.3  of 
Appendix  R.  Depending  upon  the 
extensiveness  and  number  of  the  areas 
involved,  the  time  required  for  this  re- 
examination, reanalyais  and  redesign 
could  vary  bom  a  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one.  short-term  date 
for  all  licensees  in  the  interest  of 
ensuring  a  best-effort  expedited 
completion  of  compliance  with  the  Fire 
Protection  Rule,  recognizing  that  there 
would  be  a  number  of  licensees  who 
could  not  meet  these  time  restrainta  but 
who  could  then  request  appropriate 
relief  through  the  exemption  process. 
Licensees  for  44  of  the  72  plants  to 
which  Appendix  R-aj^lies  (plants  with 
an  operating  license  issued  prior  to 
January  1, 1979)  have  requested  such 
schedular  reUef. 

The  licensees  for  the  remaining  28 
plants  made  submittals  to  meet  &e 
schedular  requirements  of  {  50.46(c).  All 
of  these  subinittals,  however,  were 
deficient  in  some  respects.  In  general, 
much  of  the  information  requested  in  a 
generic  letter  (81-12)  dated  February  20, 
1981.  to  the  licensees  of  all  72  plants, 
was  not  provided.  Therefore,  additional 
time  is  being  used  to  complete  those 
submittals  also. 

m 

Prior  to  the  issuance  of  Appendix  R, 
Indian  Point  Unit  No.  3  had  been 
reviewed  against  the  criteria  of 
Appendix  A  to  the  Branch  Technical 
Position  9.5-1  (BTP  9.5-1).  "Hie  BTP  9.5-1 
was  developed  to  resolve  the  lessons 
learned  from  the  fire  at  Browns  Ferry 
Nuclear  Plant.  It  is  broader  in  scope 
than  App«idix  R.  formed  the  nodeus  of 
the  criteria  developed  furtfaCT  in 
Appendix  R.  and  in  its  present  revised 
form  constitutes  the  section  of  die 
Standard  Review  Han  need  for  the 
review  of  applications  for  construction 
permits  and  operating  licenses  of  new 
plants.  The  review  was  completed  by 
the  NRC  staff  and  its  fire  protection 
consultants  and  a  Fire  Protection  Safety 
Evaluation  (FPSQl)  was  issued.  A'few 
items  remained  onresolved.  Further 
discourse  between  the  licensee  and  the 
NRC  staff  resulted  in  resolution  of  diese 


items  as  documented  in  two 
supplements  to  the  FPSER.  The  FPSER 
and  its  supplements  supported  the 
issuance  of  an  amendment  to  the 
operating  license  of  Indian  Point  Unit 
#3  *  which  modifications  to  be  made  to 
plant  physical  features,  systems,  and 
administrative  controls  to  meet  the 
criteria  of  Appendix  A  to  BTP  9.5-1.  All 
of  these  modifications  have  been 
completed  Interim  technical 
specifications  have  been  implemented 
and  an  updated  version  is  being 
processed.  Therefore,  Indian  Point  Unit 
3  h^s  been  upgraded  to  a  high  degree  of 
fire  protection  already  and  the  extensive 
reassessment  involved  in  this  request 
for  additional  time  is  to  quantify,  in 
detail,  the  differences  between  what 
was  recently  approved  and  the  specific 
requirements  of  Sections  IILG.  III.J,  and 
III.O  to  Appendix  R  of  10  CFR  50.  By 
completing  the  modifications  described 
in  the  FPSER  and  its  supplements,  the 
licensee  has  completed  all  the  other 
requirements  of  the  Fire  Protection  Rule. 
By  letter  dated  June  22, 1981,  the 
licensee  states  he  is  in  compliance  with 
section  ULJ.  By  letter  dated  November 
16, 1981.  the  licensee  provided  a 
schedule  for  compliance  with  section 

ma 

Based  on  the  above  considerations, 
we  find  that  the  licensee  has  completed   ■ 
a  substantial  part  of  the  fire  protection 
features  at  Indian  Point  Unit  No.  3  in 
conformance  with  the  requirements  of 
the  Fire  Protection  Rule  and  is  applying 
significant  effort  to  complete  the 
reassessment  of  any  remaining 
modifications  which  might  be  necessary 
for  strict  conformance  with  section  III.G. 
We  find  that  because  of  the  already- 
completed  upgrading  of  these  facilities, 
there  is  no  undue  risk  to  the  health  and 
safety  of  the  public  involved  with 
continued  operation  until  the  completion 
of  this  reassesment  on  July  1, 1982. 
Therefore,  an  exemption  should  be 
granted  to  allow  such  time  for 
completion.  However,  because  we  have 
founid  that  most  submittals  of  this 
reanalysis  to  date  from  other  licensees 
have  not  been  complete;  that  is.  not  all 
of  the  information  requested  by  Generic 
Letter  81-12  dated  February  20. 1981. 
was  provided,  we  are  adding  a  condition 
to  this  exemption  that  requires  all  such 
information  to  be  submitted  by  the  date 
granted.  The  licensee  now  states  he  is  in 
compliance  with  sections  in.J  and  m.O. 

IV 

Accordingly,  the  Commission  has 
determined  that,  purusant  to  10  CFR 
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50.12,  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  the  following  exemptions 
with  respect  to  the  requirements  of 
Appendix  R  to  10  CFR  50: 

(1)  The  date.  March  18. 1981.  for 
submittal  of  plans  and  schedules  to 
achieve  compliance  with  section  in.G.2 

^as  required  by  §  50.48(c}(5}  is  extended 
to  July  1. 1982; 

(2)  The  date.  March  19, 1981  for  filing 
exemption  requests  pursuant  to 

S  50.48(c)(6)  which  includes  a  tolling 
provision  is  extended  to  July  1. 1982; 

(3)  The  date,  March  19. 1981.  for 
submittal  of  design  descriptions  of 
alternative  or  dedicated  shutdown 
pystems  to  comply  with  sections  ni.G.S, 
as  required  by  5  50.48(c)(5)  is  extended 
to  July  1, 1982: 

(4)  The  date.  February  17, 1981,  bom 
which  the  installation  schedules 
established  in  §  50.48(c)  (2)  and  (3)  for 
section  III.G  are  calculated,  is  extended 
to  July  1. 1982; 

(5)  The  date,  March  19. 1981.  for 
submittal  of  plans  and  schedules  to 
achieve  compliance  with  section  III.J  as 
required  by  S  50.48(c)(5)  is  extended  to 
June  22, 1981;  and 

(6)  The  date,  March  19. 1981  for 
submittals  of  plans  and  schedules  to 
achieve  compliance  with  section  in.O  as 
required  by  §  50.48(c)(5)  is  extended  to 
November  16, 1981; 

Provided  the  following  conditions  are 
met: 

(1)  Requests  for  exemption  pursuant 
to  §  50.48(c)(6)  must  inchide: 

(a)  A  concise  statement  of  the  extent 
of  the  exemption; 

(b)  A  concise  description  of  die 
proposed  alternative  design  features 
related  to  assuring  post-fire  shutdown 
capability:  and 

(c)  A  sound  technical  basis  that 
justifies  the  proposed  alternative  in 
terms  of  protection  afforded  to  post-fire 
shutdown  capability,  degree  of 
enhancement  in  fire  safety  by  full 
compliance  with  IILG  requirements,  or 
the  detriment  to  plant  safety  incurred  by 
full  compliance  with  III.G.  A  simple 
statement  that  the  feature  for  which  the 
exemption  is  requested  was  previously 
approved  by  the  staff  is  not  sufficient  A 
simple  assertion  that  in  the  licensee's 
judgment  the  featiire  for  which  the 
exemption  Is  requested  is  adequate  fire 
protection  is  not  sufficient. 

(2)  The  design  description  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  section  in.G.3.. 
as  required  by  S  50.48(c)(5)  shall  include 
a  point-by-point  response  to  each  item 
in  section  8  of  Enclosure  1  to  Generic 


Letter  81-12  dated  February  2a  1981. 
and  to  each  item  in  Enclosing  2  to 
Generic  Letter  81-12,  dated  Felmiary  2a 
1981. 

If  die  Uoensee  does  not  meet  tbe 
above  conditions,  the  licensee  wiU  be 
found  in  violation  of  10  CFR  50.48(c) 
even  thoogji  the  submfttal  may  be  made 
within  die  time  limit  granted  by  the 
exemption.  If  such  a  violation  occurs, 
imposition  of  a  civil  penalty  will  be 
considered  under  section  234  of  the 
Atomic  Energy  Art,  as  amended.  Sot*  a 
violation  will  be  a  continuing  one 
beginning  with  die  date  set  in  the 
exemption  for  submittal  and  terminating 
when  aU  inadequacies  are  corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  staff,  caused  by  the 
workload  associated  with  reviewing  all 
of  the  submittals  falling  due  near  the 
same  time,  will  not  relieve  the  licensee 
of  the  responsibility  for  completeness  of 
the  submittal,  nor  will  such  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated. 

The  NRC  staff  has  determined  diat  the 
granting  of  this  exemption  will  not  result 
in  any  significant  environmental  impact 
and  that  pursuant  to  10  CFR  51.5(d)(4) 
an  environmental  impact  statement  or 
negative  declaration  and  environmental 
impact  appraisal  need  not  be  prepared 
in  connection  with  this  action. 

Dated  at  Bediesda.  Maryland  this  5di  day 
of  May.  1982. 

For  the  Nudear  Regulatory  Commimiaa. 

Harold  R.  Dentm, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FK  Doc.  8Z-127S7  FUed  5-10-CX:  •;45  am] 
BILUNQ  CODE  7SSS.01-M 


[Docket  Na  50-272] 

Public  Service  Electric  and  Qm  Co,  M 
aL;  Issuance  of  Amendment  to  Fadtty 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Somndssion  (the  Commission)  has 
issued  Amendment  No.  42  to  Facility 
Operating  License  Na  DPR-70,  issued  to 
Public  Service  Electric  and  Gas 
Company,  Philadelphia  Electric 
Company,  Delmarva  Power  and  Light 
Company  and  Atlantic  Qty  Electiic 
Company  (the  licensees),  which  revised 
Techiiical  Specifications  for  operation  of 
the  Salem  Nuclear  Generating  Station, 
Unit  No.  1  [the  facility)  located  in  Salem 
County,  New  Jersey.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  modifies  the 
Radiological  Technical  Specifications  to 
permit  examination  of  steam  generator 
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channel  heads  by  either  visuals  means 
or  by  television  camera. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Conmiission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  evironmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  March  13, 1982.  (2)  - 
Amendment  No.  42  to  License  No.  DPR- 
70.  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street,  N.W.,  Washington,  D.C. 
and  at  the  Salem,  Free  Public  Library, 
112  West  Broadway,  Salem  New  Jersey. 
A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  23rd  of 
April  1982. 

For  the  Nuclear  Regulatory  Commission. 

Steven  A.  Vaiga, 

Chief,  Operating  Reactors  Branch  No.  1, 
Division  of  Licensing. 

(FR  Doc  82-12788  Filed  S-10-82;  8:46  am] 
MLUNQ  COM  7S«MI1-lt 


[Docket  Nos.  STN  50-522  ft  8TN  50-523] 

Puget  Sound  Power  and  Light  Co^  et 
aL;  Availability  of  Draft  Environmental 
Statement  for  SIcaglt/Hanford  Nuclear 
Project,  Units  1  and  2 

Pursuant  to  the  National 
Enviroimiental  Policy  Act  of  1969  and 
the  United  States  Nuclear  Regulatory 
Commission's  regulations  in  10  CFR  Part 
51.  notice  is  hereby  given  that  a  Draft 
Environmental  Statement  (NUREG- 
0694)  prepared  by  the  Commission's 
Office  of  Nuclear  Reactor  Regulation 
related  to  the  proposed  construction  of 
the  Skagit/Hanford  Nuclear  Project. 
Units  1  and  2.  located  in  Benton  County. 


Washington,  is  available  for  inspection 
by  the  public  in  the  Commission's  Public 
Document  Room.  1717  H  Street,  NW., 
Washington.  D.C.  and  in  the  Richland 
Public  Library.  Swift  and  Northgate 
Streets.  Richland.  Washington.  The 
Draft  Statement  is  also  being  made 
available  at  the  Office  of  the  Governor. 
Planning  and  Community  Affairs 
Agency,  400  Capitol  Center  Building, 
Olympia,  Washington,  and  at  the 
Benton — ^Franklin  Governmental 
Conference,  P.O.  Box  217,  Richland, 
Washington.  Requests  for  copies  of  the 
Draft  Environmental  Statement  should 
be  addressed  to  the  U.S.  Nuclear 
Regulatory  Conmiission.  Washington. 
D.C.  20555.  Attention:  Director.  Division 
of  Licensing. 

The  applicant's  Environmental  Report 
as  supplement,  submitted  by  Puget 
Sound  Power  &  Light  Company  is  also 
available  for  public  inspection  at  the 
above-designated  locations.  Notice  of 
availability  of  the  appHcant's 
Environmental  Report  was  published  in 
Federal  Register  on  December  20, 1974 
(39  FR  44065)  and  January  28, 1982  (47 
FR  4173). 

Pursuant  to  10  CFR  Part  51.  interested 
persons  may  submit  comments  on  the 
apphcant's  Environmental  Report  as 
supplemented,  and  the  Draft 
Environmental  Statement  for  the 
Conmiission's  consideration.  Federal 
and  State  agencies  are  being  provided 
with  copies  of  the  applicant's 
Environmental  Report  and  the  Draft 
Environmental  Statement  (local 
agencies  may  obtain  these  documents 
upon  request).  Coroments  are  due  by 
June  28, 1982.  Comments  by  Federal. 
State  and  local  officials,  or  other 
persons  received  by  the  Commission 
will  be  made  available  for  public 
inspection  at  the  Commission's  PubUc 
Document  Room  in  Washington,  D.C. 
and  the  Richland  Public  Library.  Swift 
and  Northgate  Streets.  Richland. 
Washington.  Upon  consideration  of 
coDunents  submitted  with  respect  to  the 
Draft  Environmental  Statement  the 
Commission's  staff  will  prepare  a  Final 
Environmental  Statement  the 
availability  of  which  will  be  published 
in  the  Federal  Register. 

Comments  on  the  Draft  Environmental 
Statement  from  interested  persons  of  the 
public  should  be  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director.  Division  of  Licensing. 

Dated  at  Bethesda.  Maryland,  this  4th  day 
ofMaylSBZ. 


For  the  Nuclear  Regulatory  Commission. 
William  H.  Regan,  Jr.. 
Chief,  Siting  Analysis  Branch,  Division  of 
Engineering. 

[FR  Doc  82-12789  Filed  S-10-82:  8:45  un] 
BMJJNa  CODE  7SM>-01-«t 


[Docket  No.  50-3051 

Wisconsin  PulMIc  Service  Corp^  et  al.; 
^  Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  43  to  Facility 
Operating  License  No.  DPR-43,  issued  to 
Wisconsin  Public  Service  Corporation, 
Wisconisn  Power  and  Light  Company, 
and  Madison  Gas  and  Electric  Company 
(the  licensees),  which  revised  Technical 
Specifications  for  operation  of  the 
Kewaunee  Nuclear  Plant  (the  facility) 
located  in  Kewaunee,  Wisconsin.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  modified  the 
Appendix  B  Environmental  Technical 
Specifications  to  delete  sections  relating 
to  the  protection  of  the  aquatic 
envirorunent.  The  Conmiission  will  rely 
on  the  NPDES  permitting  system 
administered  by  the  State  of  Wisconsin 
for  regulation  and  protection  of  the 
aquatic  environment 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  ndes  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment  Prior  notice  of  this 
amendment  was  not  required  since  this 
amendment  does  not  involve  a 
significant  hazards  condideration. 

The  Commission  has  concluded  that 
since  this  is  a  ministerial  action  required 
as  a  matter  of  law,  no  environmental 
assessment  need  be  prepared  as  a 
condition  precedent  to  taking  the  action. 
For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  February  20, 1981,  (2) 
Amendment  No.  43  to  License  No.  DPR- 
43  and  (3)  the  Commission's  related 
letter  dated  May  5, 1982.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  PubUc  Document 
Room,  1717  H  Street  N.W..  Washington, 
D.C.  and  at  the  Kewaunee  Public 
Library.  314  Milwaukee  Street 
Kewaunee,  Wisconsin  54216.  A  copy  of 
items  (2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington, 


D.C.  20555.  Attention:  Director,  Division 
of  licensing. 

Dated  at  Betliesda.  Maryland,  this  5th  day 
of  May.  1962. 

For  tlie  Nuclear  Regulatory  Commission. 
Steven  A,  Vaiga. 

Chief.  Operating  Reactor  Branch  Ua  X. 
Division  of  Licensing. 

|FR  Doc  81-12790  RM  >-*»«:  »4S  a^ 
BHXING  CODE  7S9O-01-M 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  CowmMtoc, 
Generalized  System  of  Preference* 
(GSP):  Notice  of  DeadMne  for 
Acceptance  of  Petitions  Requesting 
Modification  of  tt>e  Ust  of  Articies 
Eligible  for  Duty-Free  Treatment  Under 
the  GSP 

Notice  is  hereby  given  that  all 
petitions  to  modify  the  list  of  articles 
eligible  for  duty-free  treatment  under  the 
Generalized  System  of  Preferences 
(GSP),  in  order  to  be  considered  during 
the  1982  GSP  product  review,  most  be 
received  no  later  than  close  of  business, 
Tuesday.  June  1. 1982.  The  GSP  provides 
for  the  duty-free  importation  of 
qualifying  eligible  articles  when 
imported  from  designated  beneficiary 
developing  countries.  The  GSP  was 
established  by  Title  V  of  the  Trade  Act 
of  1974  and  was  implemented  by 
Executive  Order  11888  of  November  24, 
1975. 

Interested  parlies  or  foreign 
governments  may  submit  petitions  (1)  to 
designate  additional  articles  as  eligible 
for  the  GSP;  or  (2)  to  withdraw,  suspend 
or  limit  GSP  duty-free  treatment 
accorded  either  to  eligible  articles  under 
the  GSP  or  to  individual  beneficiary 
developing  countries  with  respect  to 
specific  GSP  eligible  articles;  or  (3)  to 
otherwise  modify  GSP  coverage. 

Requests  to  modify  GSP  treatment 
should  be  submitted  in  EngUsh,  in  20 
copies,  in  conformanoe  witii  regulations 
codified  in  15  CFR,  Chapter  XX. 
especially  Part  2007  (published  in  the 
September  a  1977  Fedaial  Registec  42 
FR  45532),  and  addressed  to  the 
Chairman.  GSP  Subcommittee,  Trade 
Policy  Staff  Committee,  Office  of  the 
United  States  Trade  Representative. 
Room  316.  800  Seventeenth  Street.  N.W., 
Washington.  D.C.  20506.  Further 
information  may  be  obtained  by  calling 
the  GSP  Information  Center  at  (202)  395- 
6971. 

To  expand  GSP  duty-free  treatment 
for  less  advanced  developing  countries, 


a  special  effort  vtnll  be  made  to  include 
on  the  GSP  eligible  list  products  of 
particular  export  interest  to  low  income 
beneficiary  developing  countries, 
including  handicraft  articles.  In  addition, 
limitatiaii  of  GSP  treatment  for 
economically  advanced  developing 
countries  will  be  considered  in  specific 
products  where  they  have  demonstrated 
international  competitiveness.  Three 
criteria  will  be  taken  into  account  in 
considering  such  requests:  the  economic 
development  level  of  individual 
beneficiaries,  their  competitive  position 
with  respect  to  die  product  or  products 
in  question,  and  the  overall  economic 
interests  of  the  United  States.  When 
requesting  withdrawal  suspension  or 
limitation  or  GSP  treatment  for  an 
individual  beneficiary  developing 
country  with  respect  to  a  particuliaLr 
product  a  petitioner  should  submit 
information  on  the  domestic  industry  as 
enumerated  in  part  2007.1(5)  of  the 
regulations  died  above. 

Limitation  of  GSP  treatment  for 
competitive  beneficiaries  also  will  be 
considered  when  new  products  are 
added  to  the  GSP  eligible  list  For 
additional  information  on  limitation  of 
GSP  duty-free  treatment  for  conq>etitive 
beneficiary  countries  in  certain 
products,  reference  should  be  made  to 
the  Report  to  the  Congress  on  the  First 
Five  Years'  Operation  of  the  U.S. 
Generalized  System  of  Prefoences 
(GSP),  Transmitted  by  the  President  of 
the  United  States  on  April  17, 198a  fcM- 
sale  by  the  Superintendent  of 
Documents,  MS.  Government  Printing 
Office,  Washington.  D.C  20402. 

Notice  of  petitions  accepted  for 
review  will  be  published  in  the  Federal 
Reguter  on  ot  about  Wednesday,  July 
14, 1962.  Public  hearings  on  accepted 
petitions  will  begin  at  \Qrao  a.m, 
Monday,  October  4th,  in  Room  2006  of 
the  New  Executive  Office  Building 
(entrance  on  17th  Street  between 
Pennsylvania  Avenue  and  H  Streets, 
N.W.),  Washington,  D.C.,  and  will 
continue  on  that  and  subsequent  days 
until  all  witnesses  wishing  to  appear 
have  been  heard  The  U.S.  International 
Trade  Commission  will  hold  public 
hearings  the  same  week  to  determine 
the  probable  economic  effect  of 
modifying  the  list  of  articles  eligible  for 
dufy-free  treatment 
FlMdUckUMonHMBaiy. 
Chairman.  TtadePodcjr  Staff  Committm. 

(FR  Doc  sa-UHS  FOwl  t-10.«k  MS  ■■] 
MUJNQ  COOC  t1M-«V« 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Privacy  Act  No«ioe;  AnnouncMnant  of 
an  AdmMstrattvo  Ctanga  «id  a 
Proposed  Survn  and  AddMon  of  ■ 
New  Subsystem  to  an  Existing  Sysla« 


;  Office  of  Personnel 
Management 

ACnoit  Notice;  announcement  of  an 
administrative  change  and  a  proposed 
survey  and  addition  of  a  new  subsystem 
to  an  existing  system. 

wmtAnr.  The  purpose  of  this  notice  is 
to  make  an  administrative  change  in  the 
retention  schedule  of  subsystem  B, 
aimounce  a  proposed  survey  to  be 
conducted  utilizing  records  within  a 
system  of  records,  and  to  establish  a 
new  subsystem  as  part  of  the  Office's 
OPM/CENTRAL-IZ  Survey  Infonnatioo 
Records  system  of  records.  This  action 
will  permit  the  Office  to  conduct  a 
personnel  management  research  study 
where  it  is  both  necessary  to  identify 
respondents  and  to  maintain  records 
about  than  along  with  their  responses  in 
a  system  of  records.  These  records  will 
be  maintained  only  by  OPM  (or  persons 
under  oontract  to  OPM)  and.  therefore, 
this  action  has  no  direct  impact  on 
agencies. 

COMMENT  DATE  Interested  parties  may 
submit  written  comments  concerning  the 
proposed  new  survey  and  subsystem.  To 
be  considered,  comments  must  be 
received  on  or  before  June  10, 1962. 
ADDRESS:  Mail  or  deUver  comments  to: 
Assistant  Director  for  Work  Force 
Information,  Office  of  Personnel 
Management  (Room  6429).  1900  E  Street 
NW.,  Washington.  D.C  20415. 
Comments  received  will  be  available  for 
public  inspection  at  the  above  address 
from  9  a  jn.  to  4  pja^  Monday  through 
Friday. 


FOR  RMmWR  MFORMATKM  CONTACT: 
Frank  Cavanaogh.  Employee  Counseling 
Services,  202-523-455a 


rAWv  mromumoK  The 
change  in  subsystem  B's  retention 
schedule  is  necessary  to  reflect  the 
current  expected  completion  of  the 
survey  described  therein.  With  regard  to 
the  new  survey  being  proposed,  it  will 
assist  OPM  in  meeting  an  important 
oversight  responsibilify,  i.e.,  to  examine 
and  review  personnel  management 
policies  and  practices  relating  to  the 
operation  of  special  personnel  programs. 
OPM  will  also  be  able  to  determine  the 
cost-effectiveness  end  the  iripact  of  this 
program  on  the  Federal  work  force.  This 
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function  is  generally  performed  by  on- 
site  evaluations  and  surveys  of  selected 
agencies'  operations  of  the  programs. 
These  evaluations  are  necessary  so  that 
the  Office  may  properly  and  effectively 
exercise  its  oversight  role.  These 
surveys  use  questionnaires  that  solicit 
opinions  or  factual  responses  from 
individuals  and  are  generally  conducted 
without  retaining  responses  linked  to 
individual  respondents.  Occasionally  it 
is  necessary  to  gather  individually 
identifiable  information  from  current 
and  former  participants  in  special 
programs,  in  order  to  determine  the 
effectiveness  of  those  programs.  When 
suqh  is  the  case,  the  individually 
identifiable  data  itself  or  the  link  to  the 
respondent  is  disposed  of  at  the  end  of 
the  survey  and  no  participant  is  ever 
identified  in  the  final  report 

The  Office  has  negotiated  a  contract 
with  Macro  Systems,  Inc.,  Silver  Spring, 
Maryland,  under  the  authority  of  5 
U.S.C.  4702,  42  U.S.C.  4561  et  seq.  and  21 
U.S.C.  1180  et  seq.  for  the  purpose  of 
surveying  certain  Federal  employees. 
The  purpose  of  the  surveys  is  to  conduct 
evaluative  research  which  will  assist 
Federal  managers  to  make  practical 
decisions  regarding  program  planning 
and  implementation  of  Federal 
employee  counseling  service  programs. 
The  objectives  of  the  research  are: 

1.  To  evaluate  organizational  cost- 
effectiveness  and  loss  or  gain  in 
productivity  as  a  result  of  selected 
Federal  employee  counseling  service 
programs. 

2.  To  identify  effects  of  those 
programs  upon  employees,  supervisors 
and  managers. 

3.  To  define,  identify,  and  analyze 
characteristics  of  successful  programs. 

4.  To  identify  inhibitors  to  effective 
program  implementation  and  operation. 

In  order  to  achieve  these  goals,  the 
survey  will  require  that  a  number  of 
information  collection  efforts  (e.g..  on- 
site  program  reviews,  interviews, 
questionnaires,  etc.)  be  used  which  will 
provide  data  on  the  cost  effectiveness  of 
the  Employee  Counseling  Service 
Programs  in  Federal  agencies.  This 
information  will  be  collected  from 
current  and  past  clients  of  Employee 
Counseling  Service  Programs,  current 
employees,  supervisors,  management 
officials  and  employee  counseling 
service  program  administrators/ 
coordinators  at  selected  agencies  and 
installations.  Participation  in  the  survey 
by  counselees  will  be  on  a  voluntary 
basis.  Records  on  the  counselee  will  be 
obtained  in  a  manner  so  as  not  to 
divulge  to  r^ord  custodians  the  fact 
that  they  are /were  in  the  program.  The 
data  collected  during  the  survey  and 
possible  routine  uses  of  the  data  are  as 
stated  in  the  system  notice  below. 


Collection  of  data  about  individuals  is 
scheduled  to  begin  after  the  completion 
of  the  comment  period.  The  entire 
project  began  November  1, 1981,  and  is 
expected  to  last  no  longer  than  18 
months.  This  report  wiU  not  contain  any 
individually  identifiable  information. 
When  the  report  Is  completed,  all 
individually  identifiable  data  will  be 
destroyed  or  retiuTied  to  the  originating 
agency  and/or  all  links  to  identifiable 
responses  will  be  severed.  The  final 
report  will  be  available  in  OPM's, 
Workforce  Effectiveness  and 
Development  Group  (OPP-EHSP),  90 
days  after  completion  of  the  survey. 
Since,  to  some  extent,  the  survey 
involves  an  evaluation  of  how  weU  OPM 
has  performed  its  leadership  role  in 
developing  and  maintaining  the 
programs  and  services  question,  it  is 
believed  that  objectivity  can  be  only 
achieved  if  OPM  employees  do  not 
conduct  the  survey  nor  prepare  the 
evaluation.  Therefore,  the  survey  will  be 
conducted  by  a  contractor.  The  contract 
has  been  negotiated  under  provisions 
that  will  insure  protection  of  an 
individual's  privacy  and  with  the 
contractor's  full  recognition  that 
individual  records  furnished  by  OPM 
and  agencies,  and  information  collected 
directly  by  interview  or  use  of  a 
questionnaire,  are  subject  to  the  Privacy 
Act  and  are  extremely  sentitive  in 
nature.  The  contract  recognizes  the 
Office's  ownership  and  control  over  all 
individually  identifiable  records  in  the 
possession  of  the  contractor.  However, 
no  OPM  employee  will  have  access  to 
individually  identifiable  data  unless 
necessary  to  resolve  any  Privacy  Act 
issues.  Further,  the  contractor  agrees:  (1) 
Not  to  use  such  records  for  any  purpose 
other  than  to  meet  the  terms  of  the 
contract  and  (2)  to  safeguard  such 
records  while  in  the  possession  of  the 
contractor  by  keeping  them  in  locked 
cabinets  or  otherwise  in  a  secure 
manner  when  not  in  use  and  by  limiting 
disclosure  of  the  records  to  only  the 
contractor  staff  working  directly  on  the 
contract.  Upon  issuance  of  the  report  by 
OPM.  all  Individually  identifiable 
records  will  be  destroyed  by  shredding 
or  burning.  As  previously  announced 
when  the  OPM/Central-12  system  was 
adopted  (see  45  FR  67490  et  seq.), 
although  a  survey  periodically  be  added 
or  deleted,  the  system  remains  relatively 
free  of  substantive  changes.  Therefore, 
addition  of  this  survey  and  subsystem 
does  not  fall  within  the  meaning  of  5 
U.S.C.  552a(o)  regtirding  "Report  of  New 
Systems"  and  no  such  report  will  be 
made  to  Congress  and  OMB.  None  of  the 
previous  surveys  identified  as 
subsystems  A  through  C  have  yet  been 
completed. 
The  complete  text  of  the  OPM/ 


CENTRAL-12,  Survey  Information 
Records,  system  including  this  proposed 
survey  (Subsystem  D),  appears  below. 
This  proposed  survey  and  subsystem 
will  become  part  of  Oiis  system  one 
week  after  completion  of  the  comment 
period,  without  further  notice,  unless 
comments  received  necessitate 
otherwise. 

OfGce  of  Personnel  Management 
Donald  J.  Devine. 
Director. 

OPM/C«ntral— 12 

SYSTEM  NAMC 

Survey  Information  Records. 

Subsystem  A:  Assessment  of  the 
Impact  of  the  Civil  Service  Reform  Act 

Subsystem  B:  Federal  Emptoyee 
Attitude  Survey. 

Subsystem  C:  Comparative 
Assessment  of  Upward  Mobility 
Programs. 

Subsystem  D:  Evaluation  of  Federal 
Employee  Counseling  Services 
Programs. 

SYSTCM  location: 

Records  in  this  system  may  be  located 
at  any  of  the  Office  of  Personnel 
Management's  central  or  regional  offices 
or  with  private  sector  contractors 
participating  in  the  conduct  of  the 
survey. 

Subsystem  A:  Records  are  retained  by 
the  contractor,  i.e..  University  of 
California  at  Irvine.  University  of 
Michigan,  and  Case  Western  Reserve 
University. 

Subsystem  B:  Records  are  retained  by 
the  contractor,  Westinghouse  Learning 
Corporation  Division,  Iowa  City,  Iowa. 

Subsystem  C:  Records  are  retained  by 
the  contractor,  the  Granville 
Corporation,  Washington.  D.C. 

Subsystem  D:  Records  are  retained  by 
the  contractor,  Macro  Systems,  Inc., 
Silver  Spring,  Md. 

CATCQomcs  or  rumviouals  coveiisd  by  thc 
system: 

Subsystem  A:  Current  and  former 
Federal  employees  and  members  of  the 
public  who  are  recipients  of  Federal 
services  or  products. 

Subsystem  B:  Current  Federal 
employees. 

Subsystem  C:  Current  and  former 
Federal  employees. 

Subsystem  D:  Current  and  past  clients 
of  Employee  Counseling  Service 
Programs,  current  employees, 
supervisors,  management  officials  and 
employee  counseling  services  program 
administrators/coordinators  at  selected 
agencies  and  installations. 


CATiooMn  or  mcoRM  m  Tw  tvsmt 

Information  in  this  system,  both 
manual  and  automated,  includes: 

a.  Demographic  data,  e-g^  including 
but  not  limited  to  names,  home  or 
business  address,  age,  sex,  employment 
and  educational  history  data, 
description  of  present  assignment  and 
duties  (current  Federal  employees),  and 
a  description  of  the  nature  of 
association  with  a  Federal  agency  (non- 
Federal  recipients  of  Federal  services 
and  products). 

b.  Responses  to  questionnaires  that 
call  for  specific  details  regarding  the 
implementation  of  agency  programs  and 
their  impact  on  the  respondent's  duties, 
work  environment  performance,  or 
other  work  related  issues  (current 
Federal  employees)  or  on  the  actual 
manner  and  method  by  which  services 
or  products  are  provided  as  well  as  any 
improvement  or  deterioration  in  these 
areas  (recipients  of  services/products). 

c  Responses  that  calk  for  opinions  or 
judgments  on  the  part  of  respondents 
concerning  their  perception  on  how 
programs  and  new  procedures  have 
affected  agency  performance,  employee 
morale,  mission  accomplishment,  and 
service  to  the  public. 

d.  Self-identification  as  to  race,  sex, 
ethnicity,  or  handicap  where 
appropriate. 

Although  it  is  not  possible  to  foresee 
all  infonnation  to  be  collected,  these 
data  elements  would  constitute  what  is 
sought  for  the  majority  of  surveys 
conducted.  Where  the  survey  seeks 
significant  additional  data,  the  Federal 
Register  notice  for  the  survey  will 
identify  the  specific  information  to  be 
maintained  beyond  that  identified  here. 

Subsystem  A:  This  subsystem  will 
contain  no  additional  records  beyond 
those  Usted  in  the  "Categories  of 
records"  section. 

Subsystem  B:  This  subsystem  will 
contain  no  additional  records  beyond 
those  listed  in  the  "Categories  of 
records"  section  for  Federal  employees. 

Subsystem  C:  This  subsystem  will 
contain  no  additional  records  beyond 
those  listed  in  the  "Categories  of 
records"  section  for  Federal  employees. 

Subsystem  D:  In  addition  to  the 
records  listed  in  the  "Categories  of 
records"  section,  this  subsystem  will 
contain  records  identifying  participants 
of  specific  counseling  programs,  medical 
and  quasi-medical  records  relating  to 
participants,  and  records  relating  to 
medical  situations. 

AUTNOmnr  FOD  HAIffTBIANCI  OP  TM 
SYSTEM: 

The  0£flce  of  Personnel  Management 
is  authorized  to  regulate  (and  thus  to 
survey  the  impact  of  those  regulations) 
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various  aspects  of  the  personnel 
management  practices  and  poUdes  of 
Federal  agencies  under  various  sections 
of  title  5  of  the  United  States  Code, 
including  sections  1104. 1302,  3136,  3502, 
3595.  4118,  4315,  470Z  4706,  5115,  5338. 
5405.  6311,  7504,  7514,  8347, 8716,  and 
8913  or  other  status  or  Executive  orders. 
Additionally  sections  7105,  7118.  and 
7132  provide  for  an  Office  role  in  the 
functions  described  therein. 

Subsystem  A:  One  or  more  of  the 
authorities  cited,  above. 

Subsystem  B:  5  U.S.C  4702. 

Subsystem  C  5  U.S.C.  4702. 

Subsystem  D:  5  U.S.C  4702. 42  U.S.a 
4561  et  seq.  and  21  U.S.C  1180  et  seq. 


(4)  To  identify  inhibitors  to  effective 
program  implementation  and  operation. 


Information  in  this  system  will  be 
used  to  develop  statistical  reports  on 
agency  personnel  management  practices 
and  pohcies.  Information  will  also  be 
used  to  determine  the  impact  of  Office 
regulations  in  those  areas,  as  well  as  the 
impact  of  changes  in  the  Federal  civil 
service  mandated  by  statute  or 
Executive  order.  Maintenance  of  a 
system  of  records  as  defined  by  the 
Privacy  Act  is  necessary  so  that 
longitudinal  surveys  of  Federal 
employees  and  non-Federal  recipients  of 
Federal  services /products  can  be  made. 

Subsystem  A:  lie  purpose  of  this 
subsystem  is  to  assess  the  impact  of  the 
Civil  Service  Reform  Act  on  personnel 
management 

Subsystem  B:  The  purpose  of  this 
subsystem  is  to  assess  the  attitudes  of 
supervisors/managers  and  senior  level 
executives  toward  the  recent  reforms  in 
the  civil  service  system. 

Subsystem  C:  The  purpose  of  this 
subsystem  is  to  determine  and  compare 
the  effectiveness  of  Upward  Mobility 
Programs  and  to  ascertain  the 
perceptions  of  the  value  of  these 
programs  by  participants  and  their 
supervisors/managers. 

Subsystem  D:  The  purpose  of  this 
subsystem  is  to  provide  evaluative 
research  which  will  assist  Federal 
managers  in  making  practical  decisions 
regarding  program  planning  and 
implementation  of  Federal  employee 
counseling  service  programs. 

The  objectives  of  the  research  are  as 
follows: 

(1)  To  evaluate  organizational  cost- 
effectiveness  and  loss  or  gain  in 
productivity  as  a  result  of  selected 
Federal  employee  counseling  services 
programs. 

(2)  To  identify  effects  of  those 
programs  upon  employees,  supervisors 
and  managers. 

(3)  To  define,  identify  and  analyze 
characteristics  of  successful  programs. 


MouTMi  usis  or  I 

nCtVSnil,  MOJUDMO  CATEOOMKS  OP 
USERS  AND  THE  PUNPOSC  OP  SUCM  uses: 

By  the  Office  of  Personnel 
Management  or  the  contractor  in  the 
production  of  sununa^  descriptive 
statistics  and  analytical  studies  in 
suMwrt  of  the  functions  for  which  the 
records  are  collected  and  maintained,  or 
related  work  force  studies.  While 
published  statistics  and  studies  do  not 
contain  individual  identifiers,  in  some 
instances  the  selection  of  elements  of 
data  included  in  the  study  may  be 
structured  in  such  a  way  as  to  make  the 
daU  individually  identifiable  by 
inference. 

Subsystem  A-  None,  other  than  as 
shown  above. 

Subsystem  B:  None,  other  than  as 
shown  above. 

Subsystem  C:  None,  other  than  as 
shown  above. 

Subsystem  D:  None,  other  than  as  . 
shown  above. 


POUCIES  AND  PflACnCtS  OP  1 
WSTWEVINQ.  ACCESSINO,  WETA—Ng,  AND 
MSPOStNO  OP  HECOKM  M  THE  SYSTEM: 
STORAOC: 

For  all  subsystems,  records  will  be 
stored  as  a  manual,  automated  or  hybrid 
system. 

Manual  records  are  maintained  in  file 
folders,  on  questionnaires,  lists,  and 
forms.  Automated  records  in  computer 
processible  storage  media. 

Subsystem  A:  A  hybrid  system. 

Subsystem  B:  A  hybrid  system. 

Subsystem  C:  A  hybrid  system. 

Subsystem  D:  A  hybrid  system. 

SAFEOUAROS: 

For  all  subsystems,  records  are  to  be 
stored  in  locked  file  cabinets  or  secured 
rooms.  Access  to  manual  or  automated 
records  is  limited  to  specially 
designated  OFM  and  contractor 
personnel. 

SubsysteSi  A:  These  survey  records  . 
are  avaUable  for  review  only  by  OPM 
and  contractor  personneL 

Subsystem  B:  Iliese  survey  records 
are  available  for  review  only  by 
contractor  personnel. 

Subsystem  C:  These  survey  records 
are  available  for  review  only  by 
contractor  personneL 

Subsystem  D:  Iliese  survey  records 
are  available  for  review  only  by 
contractor  personnel. 


In  each  subsystem,  individually 
identifiable  information  may  be 
destroyed  in  a  relatively  short  period  of 
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time,  e.g..  as  soon  as  practicable  after 
aggregate  statistics  are  compiled  or  after 
any  follow-up  request  for  an  individual's 
voluntary  participation  in  the  survey. 

Computerized  records  and  statistical 
reports  based  on  the  data  collected  with 
all  identifiers  removed  may  be  retained 
indefinitely.  Other  records  are  retained 
up  to  one  year  after  completion  of  the 
survey. 

Manual  records  are  burned  or 
shredded  while  automated  records  are 
erased. 

Subsystem  A:  This  subsystem  will 
continue  for  a  period  of  4  years  and 
some  records  will  last  the  duration  of 
the  survey. 

Subsystem  B:  The  records  in  this 
subsystem  will  be  destroyed  at  the 
completion  of  each  survey,  the  final 
being  concluded  1985. 

Subsystem  C:  The  records  in  this 
subsystem  will  be  destroyed  by  the 
contractor  at  the  completion  of  the 
survey,  approximately  May  1983. 

Subsystem  D:  Identifiable  data  will  be 
retained  until  6  months  after  completion 
of  the  project. 

Not«— Where  the  OfRce.  in  conducting  a 
survey,  contracts  with  non-Federal  parties, 
the  contracts  shall  stipulate  agreement  to  the 
abore  procedures  on  the  part  of  the 
contractor. 

swrtM  muuewC)  and  aomuss: 

For  aU  subsystems,  the  system 
manager  is  (unlaea  changed  in  the  notice 
for  the  subsystem)  the  Qiief.  CSRA 
Evaluation  Management  Division,  Offica 
of  Planning  and  Evaluation,  Office  of 
Personnel  Management  (Room  3305), 
1900  E  Street  N.W..  Washington.  D.C. 
20415. 

Subsystem  A:  PiB  shown  above. 

Subsystem  B:  As  shown  above. 

Subsystem  C:  As  shown  above. 

Subsystem  D:  Program  Manager, 
Employee  Counseling  Services, 
Employee  Health  Services  Branch, 
Office  of  Performance  and  Productivity 
Management.  Work  Force  Effectiveness 
and  Development,  Office  of  Personnel 
Management  (Room  9331),  1100  L  St. 
N.W.,  Washii^on,  D.C. 

N0TWCAT10N  mOCUHMIC: 

For  all  subsystems,  individuals 
wishing  to  inquire  whether  this  system 
of  records  contains  information  about 
them  should  contact: 

a.  The  0PM  office  conducting  the 
survey,  if  known,  or  the  system 
manager. 

b.  When  the  survey  is  being 
conducted  by  a  non-Federal  contractor, 
the  specific  contractor  involved:  or 

c.  The  office  specified  in  the  Federal 
Register  notice  announcing  the 


subsystem  if  different  bom  "a"  or  "b"  of 
this  section. 

Individuals  must  furnish  the  following 
information  for  their  records  to  be 
located  and  identified: 

a.  Full  name. 

b.  Nature  of  participation  (Federal 
employee  or  non-Federal  employee). 

c.  Agency  where  employed  (if 
appropriate)  when  the  survey  was 
conducted. 

d.  Any  additional  identifiers  as  shown 
in' the  Federal  Register  announcement  of 
the  subsystem. 

MCOROS  ACCESS  PIIOCBMJIICS: 

Unless  otherwise  specified  in  the 
Federal  Register  notice  for  the 
subsystem,  any  individuals  wishing  to 
request  access  to  their  records  should 
contact  the  OPM  sponsoring  office,  the 
system  manager,  or  the  contractor  as 
appropriate.  Individuals  must  furnish 
the  following  information  for  their 
records  to  be  located  and  identified: 

a.  Full  name. 

b.  Nature  of  participation  (Federal 
employee  or  non-Federal  employee). 

&  Agency  where  employed  (if 
appropriate)  when  the  survey  was 
conducted. 

d.  Approximate  date  and  nature  ol  the 
survey. 

Individuals  requesting  access  must 
also  comply  with  the  Office's  Privacy 
Act  regulations  regarding  verifioation  of 
identity  and  access  to  records  (5  CFR 
297.201  and  297.203). 


Unless  otherwise  specified  in  the 
Federal  Register  notice  for  the 
subsystem,  individuals  wishing  to 
request  amendment  to  their  records 
should  contact  the  OPM  sponsoring 
office  conducting  the  survey,  the  system 
manager,  or  the  contractor  as 
appropriate.  Individuals  must  furnish 
the  following  information  for  their 
records  to  be  located  and  identified: 

a.  Full  name. 

b.  Nature  of  participation  (Federal 
employee  or  non-Federal  employee). 

c.  Agency  where  employed  (if 
appropriate)  when  the  survey  was 
conducted. 

d.  Approximate  date  and  nature  of  the 
survey. 

Individuals  requesting  amendment 
must  comply  with  the  Office's  Privacy 
Act  regulations  regarding  verification  of 
identity  and  amendment  of  records  (5 
CFR  297.201  and  297.208). 

RccoNOS  sound  CATioomn: 

Unless  specified  in  the  Federal 
Register  notice  for  the  subsystem,  all 
subsystems  obtain  information  bora 
individual  participants  of  the  survey 


from  Office  or  agency  personnel  records, 
and  fi-om  labor  organizations. 

|FR  Doc  82-12700  FlUd  5-10-B2:  &4S  an) 
BtUJNG  CODC  C33C-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Rto  Na  22-1 163S] 

ACF  Industries.  Inc.;  AppHcation  and 
Opportunity  for  Hearing 

Notice  is  hereby  given  that  ACF 
Industries,  Incorporated  (the 
"Applicant")  has  filed  an  application 
pursuant  to  Section  310(b)(l)(ii)  of  the 
Trust  Indentiire  Act  of  1939  (the  "Act") 
for  a  finding  that  the  trusteeship  of 
Citibank,  N  A.  ("Citibank")  under  the 
Applicanf  B  Series  D  Equipment  Trust 
Agreement  and  under  a  new  indenture 
to  be  quaUfied  under  the  Act  is  not  so 
likely  to  involve  a  material  conflict  of 
interest  as  to  make  it  necessary  in  the 
public  interest  or  for  the  protection  of 
investors  to  disqualify  Citibank  from 
acting  as  trustee  under  the  existing 
indenture  and  under  the  indenture  to  be 
qualified. 

Section  S10(b)  of  the  Act  provides  in 
part  that  if  a  trustee  under  an  indenture 
qualified  under  the  Act  has  or  shall 
acquirK  snj  conflicting  interest  it  shaU 
wluiiB  ninety  days  after  ascertaining 
tlMt  it  has  such  conflicting  interest, 
either  eliminate  such  conflicting  interest 
or  resign.  Subsection  (1)  of  such  Section 
provides,  in  effect,  with  certain 
exceptions  that  a  trustee  under  a 
quaUfied  indenture  shall  be  deemed  to 
have  a  conflicting  interest  if  such  trustee 
is  trustee  under  another  indenture  under 
which  any  other  securities  of  the  same 
issuer  are  outstanding.  However,  tmder 
clause  (ii)  of  subsection  (1),  there  may 
be  excluded  from  the  operation  of  this 
provision  another  indenture  imder 
which  other  securities  of  the  issuer  are 
outstanding,  if  the  issuer  shall  have 
sustained  me  burden  of  providing,  on 
application  to  the  Commission  and  after 
opportimity  for  hearing  thereon,  that 
trusteeship  under  such  qualified 
indenture  and  such  other  indenture  is 
not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
such  trustee  from  acting  as  trustee  under 
either  of  such  indentures. 

The  Applicant  aUeges  that 

1.  Applicant  was  incorporated  in  1899, 
and  is  engaged,  among  other  things,  in 
the  business  of  manufacturing  and 
leasing  various  types  of  fi-eight  cars  for 
use  in  the  railroad  industry.  Since  its 
organization.  Applicant  has  issued 
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equipment  trust  certificates  from  time  to 
time  under  a  number  of  separate 
equipment  trust  agreements.  Four  of 
these  equipment  trust  agreements 
(Series  A,  B,  J,  and  L)  required 
qualification  and  were  qualified  under 
the  Act.  The  remainder  of  those  now 
outstanding,  being  12  in  number, 
involved  private  placements  of 
equipment  trust  certificates  at  various 
times  from  1968  through  1980.  and  were 
exempt  from  qualification  under  the  Act 
by  reason  of  Section  304(b)  thereof, 
since  the  equipment  trust  certificates 
issued  thereimder  were  exempt  from 
registration  under  the  Securities  Act  of 
1933  (the  "1933  Act")  by  reason  of 
Section  4(2)  thereof.  Trustees  under  the 
equipment  trust  agreements  for  the 
various  series  are  major  banks. 
Heretofore,  each  of  the  equipment  trust 
agreements  qualified  under  the  Act  has 
had  trustees  different  fix)m  one  another 
and  different  fi^m  any  trustee  serving  as 
such  under  any  equipment  trust 
agreement  not  requiring  qualification 
under  the  Act. 

2.  Applicant  intends  to  file  with  the 
Commission  a  registration  statement 
under  the  1933  Act  and  Rule  415 
thereunder  in  connection  with  the 
proposed  future  public  offering  of 
equipment  trust  certificates,  to  be  issued 
pursuant  to  an  equipment  trust 
agreement  or  agreements  to  be  qualified 
under  the  Act. 

3.  Applicant  desires  to  appoint 
Citibank,  a  natural  banking  association, 
to  act  as  trustee  under  the  first  series  of 
such  certificates  to  be  issued  under  said 
equipment  trubt  agreement 

4.  Citibank  presently  is  acting  as 
trustee  in  connection  with  one  of  the 
aforementioned  private  placements  of 
the  Applicant's  trust  certificates,  namely 
the  equipment  trust  agreement  dated  as 
of  February  15. 1975,  Series  D.  Of  the 
original  aggregate  of  $35,000,000 
principal  amount  issued  thereunder, 
there  remains  issued  and  outstanding  a 
total  of  $18,669,000.  Copies  of  this 
Equipment  Trust  Agreement  and  of  the 
proposed  equipment  trust  agreement 
under  which  Citibank.  N.A..  is  proposed 
to  be  qualified  are  attached  as  exhibits 
to  the  application. 

5.  The  Series  D  equipment  trust 
certificates  are,  and  the  proposed  new 
certificates  will  be.  secured  by  separate 
lots  of  specifically  identified  railroad 
cars.  Thus,  the  existence  of  the  two 
trusteeships  should  in  no  way  inhibit  or 
discourage  the  actions  of  Citibank  as 
trustee  under  either  of  the  trusts. 

6.  Applicant  believes,  in  view  of  the 
specialized  nature  of  an  equipment  trust 
that  holders  of  the  equipment  trust 
certificates  and  Applicant  would  benefit 
by  having  a  trustee  familiar  with  the 


operation  of  the  Applicant's  equipment 
trusts.  The  Applicant  also  beUeves  that 
the  Commission  has  granted  similar 
applications  with  respect  to  trusteeships 
under  equipment  trust  agreements  for 
other  railroad  car  lessors  where  the 
situations  were  similar  factually  to  the 
matter  which  is  the  subject  of  this 
application. 

7.  None  of  Applicant's  existing 
equipment  trusts  are  in  default 

Applicant  has  waived  notice  of 
hearing,  hearing  on  the  issues  raised  by 
this  application,  and  all  rights  to  specify 
procedures  under  Rule  8(b)  of  the 
Commission's  Rules  of  Practice. 

For  a  more  detailed  statement  of  the 
matters  of  fact  and  law  asserted,  all 
persons  are  referred  to  such  apphcation, 
which  is  a  public  document  on  file  in  the 
office  of  the  Commission's  Public 
Reference  Section.  1100  L  Street  N.W.. 
Washington.  O.C 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
June  4, 1982,  request  in  writing  that  a 
hearing  be  held  on  such  metier,  stating 
the  nature  of  his  interest  the  reasons  for 
such  request  and  the  issues  of  fact  or 
law  raised  by  said  application  whicn  he 
desires  to  controvert,  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon. 

Any  such  request  should  be 
addressed:  Se<7etary,  Securities  and 
Exchange  Commission,  Washington, 
D.C  20549.  At  any  time  after  said  date, 
the  Commission  may  issue  an  order 
granting  the  appUcation  upon  such  terms 
and  conditions  as  the  Commission  may 
deem  necessary  or  appropriate  in  the 
pubhc  interest  and  the  interest  of 
investors,  unless  a  hearing  is  ordered  by 
the  Commission. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Shirley  F.  HoUis. 

Assistant  Secretary. 

(FR  Doc.  eZ-lZTK  Filed  S-10-8S  S«  ml 
BtLUNQ  CODE  M10-01-M 
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Na  34-1S702;  Fie  Na  SR-NYSE- 


Self-Regulatory  Organizations; 
Propoaad  Ruia  Change  by  New  Yoric 
Stock  Exchange,  inc^-  Trading  of  Index 
Stock  Group  Options 

l^irsuant  to  Section  19(b)(l}  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l),  notice  is  hereby  given 
tiiat  on  April  9, 1982.  tiie  New  York 
Stock  Exchange,  Inc.  filed  vfith  the 
Securities  and  Exchange  Commission 
the  proposed  rule  change  as  described 
in  Items  I.  n,  and  III  below,  which  Items 


have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Ragulatory  Organizatian's 
Statement  ot  the  Terms  irf  Substance  of 
the  Fn^wsed  Rule  Change 

On  February  5, 1982.  the  Exchange 
filed  a  proposed  rule  change  respecting 
index  stock  group  options.  File  No.  SR- 
NYSE-82-2  [the  "February  index  stock 
group  option  filing").  Amendment  No.  1 
changes  the  February  index  stock  group 
option  filing  in  order  (i)  to  increase  the 
minimum  number  of  stocks  in  an 
underiying  index  stock  group  from  25  fo 
50  in  the  absence  of  specific 
Commission  approval  of  an  index  stodc 
group  including  a  smaller  number  of 
stocks,  (ii)  to  subject  futures  contracts 
on  stock  groups  that  are  substantially 
identical  to  index  stock  groups 
underiying  Exchange  options  to  many  of 
the  reporting,  record  keeping,  access  to 
records  and  other  requirements  to  which 
index  stock  group  options  are  subject 
and  (iii)  to  make  minor  technical 
corrections. 

n.  Self-Regalatory  Organizatiao'B 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  witii  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discuss^  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A).  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(AJ  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose.  The  purpose  of 
Amendment  No.  1  is  to  change  the 
February  index  stock  group  option  filing 
in  order  to  incorporate  as  appropriate  ' 
comments  received  from  the 
Commission  staff  following  its  review  of 
the  February  index  stock  group  option 
filing  and  to  make  minor  technical 
corrections.  More  specifically,  the 
purposes  of  the  principal  changes  are  as 
follows: 

Futures  on  Index  Stock  Groups 
Underlying  Cations— In  order  to  detect 
and  deter  manipulation  by  means  of 
concurrent  activity  in  both  an  (^tion  on 
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an  index  stocic  group  and  a  futures 
contract  on  an  identical  (or  substantially 
identical]  stock  group.  Amendment  No.  1 
amends  the  February  index  stock  group 
option  filing  to  expand  the  requirements 
as  to  options  on  an  index  stock  group 
(no  matter  where  traded)  (1)  for  account 
identification,  and  transaction  and  order 
reporting,  by  specialists  and 
Competitive  Options  Traders  and  (2]  for 
members'  making  available  books, 
records  and  other  information  to  cover 
futures  contracts  on  an  identical  (or 
substantially  identical)  stock  group. 

Composition  of  Index  Stock  Group — 
The  February  index  stock  group  option 
filing  proposed  that  an  index  stock 
group  could  contain  as  few  as  25  stocks. 
Because  of  the  theoretical  possibility 
that  an  index  based  upon  a  group  of  less 
than  SO  stocks  might  be  subject  to 
manipulation  if  constructed  so  as  to 
include  a  few  stocks  whose  prices 
dominated  the  index  calculation, 
Amendment  No.  1  proposes  to  increase 
the  minimiiTn  number  of  stocks  in  an 
underlying  index  stock  group  from  25  to 
50.  However,  it  excepts  any  group  of  25 
through  49  stocks  proposed  as  an 
underlying  index  stock  group  if  the 
Commission  specifically  approves  its 
composition. 

(2)  Statutory  Basis.  The  additional 
changes  to  the  February  index  stock 
group  option  filing  proposed  in 
Amendment  No.  1  have  the  same 
statutory  basis  as  the  February  index 
stock  group  option  filing. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
changes  proposed  to  the  February  index 
stock  group  option  filing  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act  and  that  the 
changes  will  contribute  to  the 
competitive  benefits  noted  in  the 
February  index  stock  group  option  filing. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  considered  the 
comments  from  the  Commission  staff  on 
the  February  index  stock  group  option 
filing.  Amendment  No.  1  incorporates 
those  comments  to  the  extent  such 
incorporation  seems  appropriate  to  the 
Exchange.  The  Exchange  has  not 
solicited,  and  does  not  intend  to  solicit 
comments  regarding  the  amendment. 
The  Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 


m.  Data  of  Effiactiveness  of  the 
Proposed  Ruk  Change  and  Timing  for 
Commission  Action 

By  June  15, 1982,  or  within  such  longer 
period  (i)  as  the  Commission  may 
designate  up  to  90  days  of  such  date  if  it 
finds  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  so  finding  or  (ii)  as  to  which  the  self- 
regulatory  organization  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solidtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
any  any  person,  other  than  those  that 
may  be  withheld  frt>m  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
1100  L  Street  N.W.,  Washington,  D.C 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  1, 1982. 

For  the  Commission  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

Dated:  April  30, 1982. 
George  A  Fitznmmons, 
Secretary. 

(FR  Doc.  83-127M  FOad  S-10-B2: 8.-45  un] 
BtLUNQ  CODE  MIO-OI-M 


DEPARTMENT  OF  STATE 
[Put>Mc  Notlee  CM-8/522] 

Shipping  Coordinating  Committee, 
Meeting  Subcommittee  on  Safety  of 
Life  at  Sea; 

The  Working  Group  on  Ship  Design 
and  Equipment  of  SOLAS  wiU  conduct 
an  open  meeting  on  May  26, 1982  at  9:30 
ajn.  in  Room  1303  at  the  Coast  Guard 


Headquarters,  2100  2nd  St,  SW., 
Washington,  D.C.  20583. 

The  purpose  of  the  meeting  will  be  to 
prepare  for  the  Twenty-fifth  Session  of 
the  Ship  Design  and  Equipment 
Subcommittee  of  the  Intergoverrunental 
Maritime  Consultative  Organization 
(IMCO)  which  is  scheduled  for  June  28- 
July  2, 1982  in  London.  The  agenda 
includes  the  following  topics: 

— Requirements  for  machinery  and 
electrical  installation 

— Safety  measures  for  special  purpose 
ships 

— Maneuverability  of  ships 

— Safety  measures  for  diving  systems 

— Statistical  data  on  failures  of 
steering  systems,  propulsion  plant  and/ 
or  electrical  plant  and  reliability  and 
duplication  of  ship  components 

— Helicopter  facilities  for  all  types  of 
ships. 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 

Further  information  may  be  obtained 
by  contacting  Capt.  R.  L  Brown,  USCG 
(G-MMT/12).  Washington,  D.C, 
20593,telephone  (202)  426-2167. 

|ohn  Todd  Stewart, 

Chairman.  Shipping  Coordinating  Committee. 

April  28. 1982.      ^ 
(FK  Doc.  82-12720  nUd  6-10-*2:  a:4t  am) 

BIU.INO  CODE  47t<MI7-« 


[Piit)Ne  Notice  CM/8-520] 

Shipping  Coordinating  Committee, 
Subcommittee  on  Safety  of  Life  at  Sea; 
Meeting 

The  U.S.  SOLAS  Working  Group  on 
Fire  Protection  will  conduct  an  open 
meeting  on  May  27, 1982,  at  9:30  a  jn.,  in 
Room  1303  of  the  Coast  Guard 
Headquarters  Building,  2100  Second 
Street  SW,  Washington,  D.C 

The  purpose  of  this  meeting  will  be  to: 

—Review  results  of  FP  27  (25-29) 
January  1982) 

—Discuss  plans  for  FP  28  (January 
1983) 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 

For  further  information  contact  Mr. 
Donald  J.  Kerlin,  U.S.  Coast  Guard  (G- 
MMT-4/13),  Washington,  D.C  20593. 
Telephone  (202)  426-2197. 

Dated:  April  27. 1982. 
John  To«ld  Stawort, 
Chairman.  Shifting  Coordinating  Committee. 

[FR  Doc  82-12721  FUad  5-10-82: 8:46  am) 
BIUMO  OOOE  471»-07-«i 


(PuMo  None*  CW-S/523] 

Shipping  Coordinating  Committoe. 

SubcomnUttee  on  Safety  of  Ufo  at  Sm: 
Mooting 

The  U.S,  SOLAS  Working  Groap  on 
the  Carriage  of  Dangerous  Goods  will 
conduct  an  open  meeting  on  June  3, 1962, 
at  9:30  ajn..  in  Room  3201  of  the  Coast 
Guard  Headqnarters  Building,  2100 
Second  Street.  SW.  Washington.  D.C 

The  purpose  of  this  meeting  will  be  to 
discuss  the  following: 

—Amendment  20  and  21  of  the  IMDG 
Code 

— Dedaioos  of  the  Maritime  Safety 
Committee  taken  at  their  46th  Session 

— Preparation  for  the  34th  Session  of 
the  IMCO  Subcommittee  on  the  Caniage 
of  Dangerous  Goods 

— IMCO  activities  of  a  continuing 
nature 

Members  of  the  public  may  attend  up 
to  the  seating  capacity  of  the  room. 

Requests  for  further  information  on 
the  meeting  should  be  directed  to 
Lieutenant  Kevin  J.  Eldridge.  U.S.  Coast 
Guard  (G-MHM-2).  2100  Second  Street 
SW,  Washington,  D.G  20593.  Telephone 
(202)  428-1577. 

Dated  April  23, 1982. 
John  Todd  Stewart, 

Chairman.  Shipping  Coordinating  Committee. 

(FK  Doa  U-im  nied  S-lO-tt  kiG  wbI 
MUMQ  COM  471(MI7-M 
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[Public  Nottcs  Cai-8/S21] 

Study  Group  A  of  the  U.S.  Organization 
for  the  intemational  Telegraph  and 
Telephone  Consultathre  Committee 
(CCITT);  Meeting 

The  Department  of  State  announces 
that  Study  Group  A  of  the  U.S. 
Organization  for  the  Intemational 
Telegraph  and  Telephone  Consultative 
Committee  (CCITT)  will  meet  on  May 
26. 1982  at  lOKX)  a.m.  in  Room  856  of  tiie 
Federal  Communications  Commission. 
1919  M  Street  N.W.,  Washington,  D.C. 
This  Study  Group  deals  with  U.S. 
Government  aspects  of  intemational 
telegram  and  telephone  operations  and 
tariffs. 

The  Study  group  will  discuss 
intemational  telecommunications 
questions  relating  to  telegraph,  telex, 
new  record  services,  data  transmission 
and  leased  channel  services  in  order  to 
develop  U.S.  positions  to  be  taken  at 
upcoming  Intemational  study  Group  m 
and  I  meetings. 

Members  of  the  general  public  may 
attend  the  meeting  and  join  in  the 
discussion  subject  to  the  instruction  of 
the  Chairman.  Admittance  of  public 
members  wiU  be  limited  to  the  seating 


available.  Requests  for  further 
information  should  be  directed  to  Eari  S. 
Barbely,  Conference  Staff,  Federal 
Communications  Commission, 
Washington,  D.C,  telephone  (202)  632- 
3214. 

Dated:  April  Z7, 1962. 
Richnd  H.  Howarth, 
Chairman.  U.S.  CCITT  National  Committee. 

(FR  Ooc  B1-U71S  POad  S-lO-tt  axs  ami 

BtujNQ  cooe  <rw-OMi 


SYNTHETIC  FUELS  PftOJECTS 

Clarification  of  Second  Solicitation  for 
Synthetic  Fuelt  Protects 

agency:  United  States  Synthetic  Fuels 

Corporation. 

action:  Clarification  of  Second 

Solicitation  for  Synthetic  Fuels  Projects. 


summary:  On  December  23, 1981,  the 
United  States  Synthetic  Fuels 
Corporation  published  notice  of  the 
issuance  of  a  Second  SolidtatiSn  for 
Synthetic  Fuels  Projects  under  the 
Energy  Security  Act  of  198a  Pub.  L  96- 
294.  (46  FR  62353).  Notice  is  hereby 
given  that  the  Synthetic  Fuels 
Corporation  has  published  a 
clariflcation  of  such  solicitation  which 
advises  that  due  to  the  Memorial  Day 
holiday  on  May  31. 1982,  the  deadline 
for  submission  of  proposals  shall  be 
June  1. 1982. 

EFFECTIVE  DATE:  May  5, 1982. 

FOR  FURTHER  INFORMATION  CONTACT 

The  Projects  Office.  United  States 
Synthetic  Fuels  Corporation.  2121 K 
Street  NW..  Washington.  D.C  20586, 
(202)  822-6444. 

for  copies  of  the  clarification 
contact: 

Catherine  McMillan,  Director  of  Public 
Disclosure.  United  States  Synthetic 
Fuels  Corporation,  2121  K  Street  NW„ 
Washingtoa  D.C.  20586,  (202)  822-6460. 

Dated:  May  5, 1982. 
United  States  Synthetic  Fuels  Corporation. 
Edward  E.  Noble. 
Chairman  of  the  Board. 

(FR  Doc  82-12684  Filed  S-10-8S  8:45  am) 
B«XIN0C00C( 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Engraving  and  Printing 

Privacy  Act  of  1974;  Proposed  New 
System  of  Records 

agency:  Bureau  of  Engraving  and 
Printing.  Treasury. 

ACTION:  Proposed  new  system  of 
records. 


summary:  Pursuant  to  the  requirements 
of  the  Privacy  Act  of  1974  (5  U3.C 
552a),  the  Borean  of  Eo^^ving  and 
Printing  gives  notice  of  the  following 
proposed  system  of  records  entided: 
"Executive  Profiles."  (Treasury/BH» 
004)15).  The  proposed  system  will 
contain  personal  information  about  key 
personnel  who  occupy  sensitive 
positions  in  the  Bureau.  These 
employees  could  be  tai^gets  for  criminal 
extortkiD,  kidnapping  or  other  violence. 
A  new  system  report  was  filed  with  die 
Office  of  Management  and  Budget  die 
Speaker  of  the  House,  and  the  President 
of  the  Senate. 

DATES:  Public  comments  must  be 
received  on  or  before  July  12, 1982.  If  no 
public  comments  are  received,  this 
system  of  records  wi>i  become  effectrve 
July  12, 1982. 

ADDRESS:  Director,  Bureau  of  Engraving 
and  Printing,  14th  &  C  Streets.  SW, 
Washington.  DC  20228. 

FOR  FURTHER  INFORMATION  CONTACT: 

Disclosure  Officer,  Office  of 

Management  and  Systems,  Burean  of 

Engraving  and  Printing.  14th  ft  C  Streets. 

SW,  Washington,  DC  20228,  Mioae: 

(202)-447-0161. 

CoraP.  Beeba, 

Assistant  Secretary  (Admiaistratioa/. 

Treasury/BEP  00015 

SYSTEM  NAMB: 

Executive  Profiles. 

SYSTEM  LOCATKMC 

Office  of  Security,  Bureau  of 
Engraving  and  Printing.  14th  ft  C  Streets. 
SW  Washington,  DC  20228 

cateoomes  of  mdivduals  coveweo  by  the 
system: 

Hie  system  contains  vital  personal 
information  about  high-level  Bureau 
executives  and  their  families.  These 
executives  v/ho  occupy  high-level  and/ 
or  sensitive  positions  may  be  targets  for 
criminal  extortion,  kidnapping  or  other 
violent  acts. 

The  individuals  to  be  covered  by  tfie 
system  are  designated  by  the  Director, 
Bureau  of  Engraving  and  Printing,  and 
are  participating  in  the  program 
voluntarily. 

CATEOORY  OF  RCCOROS  M  THE  SYSTEM: 

The  system  contains  personal 
information  about  key  Bureau 
employees,  their  spouses,  children  or 
other  persons  in  the  household.  TTie 
employees'  neighbors  or  other  persons 
who  might  have  knowledge  of  family 
members'  locations  are  listed  with 
addresses  and  phone  numbers.  Also 
included  are  fingerprints,  samples  of 
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handwriting,  and  photographs  of  any 
residences  and  automobiles  owned  by 
the  key  employees  and/or  their  families. 

AUTHOMTV  FOU  UMKTBUMCt  Of  THE 

system: 

5  U.S.C.  301;  Executive  Order  11490  as 
amended. 

ROUTINE  USES  OF  RECOiOS  HAMTAINEO  IN 
THE  SYSTEM,  MCUNMNQ  CATCOORIES  OF 
USERS  AND  THE  FURFOSCS  OF  SUCH  uses: 

Used  exclusively  by  law  enforcement 
officials  during  situations  involving 
attempted  extortion — such  as 
kidnapping,  the  taking  of  hostages — or 
other  similar  emergencies,  as  a  readily 
available  source  of  background  data. 

POUCIES  AND  PRACTICES  FOR  STORmO, 
RETRIEVINO,  ACCESSmO,  RETAMINO,  ANO 
DISPOSNM  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

File  Folder  in  a  sealed  envelope. 

retrievabmjty: 
By  name  or  position  of  employee. 

SAFEOUARDS: 

Locked  file  cabinet,  access  Limited  to 
Office  of  Security  Staff  for  update 
purposes  and  law  enforcement  officials 
for  emergency  use. 

RETENTKNi  ANO  DISFOSAL: 

Retained  during  employees'  tenure 
with  Bureau,  then  destroyed. 

SYSTEM  MANAGER  ANO  ADORESS: 

Chief,  Office  of  Security,  Bureau  of 
Engraving  and  Printing,  14th  4  C  Streets, 
SW  Washington.  DC  2022a 

NOTIFICATION  PROCEDURE: 

Disclosure  Officer,  Management  and 
Systems  Division.  14th  &  C  Streets,  SW 
Washington,  DC  20228. 

RECORD  ACCESS  PROCEDURES: 

See  Notification  Above.    • 

CONTESTING  RECORD  PROCEDURES: 

See  Notification  Above. 

RECORD  SOURCE  CATEGORIES: 

Designated  key  personnel  on  a 
voluntary  basis. 

[FR  Doc  82-12819  Filed  S-10-S2: 8:45  am] 
MLLMO  CODE  a40-01-M 


VETERANS  ADMINISTRATION 

Privacy  Act  of  1974;  Amendments  of 
Systems  Notices  Ctianges  Ottier  Than 
Routine  Use 

Notice  is  hereby  given  that  the 
Veterans  Administration  is  changing  six 
statements  that  appear  in  a  system  of 
VA  records.  The  system  name,  date  and 
page  number  of  the  last  publication  in 
the  Federal  Register  is  as  follows: 

10VA31  Employee  Reporting  System 
for  Project  Administration  and  Control 
(Data  Processing  Centers)  VA, 
December  2, 1977.  p.  49732. 

When  this  system  was  previously 
published,  the  system  was  limited  to 
include  only  VA  Data  Processing  Center 
employees  in  the  system  and  technical 
assistance  areas.  The  current  changes 
expand  the  scope  of  the  system  to 
include  all  Office  of  Data  Management 
and  Telecommunications  empbyees  at 
both  the  Data  Processing  Centers  and 
VA  Central  Office.  In  keeping  wiUi  this 
change,  and  to  update  the  system  notice, 
references  to  the  system  name,  the 
system  location,  the  categories  of 
individuals  covered  by  the  system, 
storage,  retrievability,  retention  and 
disposal,  the  system  manager,  the 
notification  procedure  and  the  record 
access  procedures  have  been  amended 
accordingly. 

These  changes  are  administrative  in 
nature  and  public  comment  is  not 
required 

Dated:  May  4. 1982. 
Robert  P.  Nimmo, 

Administrator. 

Notice  Of  Systems  of  Records 

In  the  system  of  records  identified  as 
10VA31  "Employee  Reporting  System 
For  Project  Administration  And  Control 
(DATA  PROCESSING  CENTERS)  VA", 
appearing  at  42  FR  49732,  the  following 
statements  are  changed  to  read  as 
follows: 

SYSTEM  name: 

Employee  Reporting  System  for 
Project  Administration  and  Control 
(Office  of  Data  Management  and 
Telecommunications)  VA 

system  location: 

Records  are  located  at  VA  Central 
Office  and  at  The  VA  Data  Processing 
Centers  (Address  locations  are  listed  in 
Appendix  1  at  the  end  of  this  doomient). 


categories  of  inoiviouals  covered  by  the 
system: 
The  following  categories  of 

individuals  will  be  covered  by  this 
system:  all  Office  of  Data  Management 
and  Telecommimications  employees. 

POLICIES  AND  FRACnceS  FOR  STORING, 
RETRIEVmO,  ACCESSNM,  RCTAMINO,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  are  stored  on  paper 
documents,  magnetic  disc  and  tape. 

RETRIEVABILrrY: 

Records  are  retrievable  by  a  coded 
employee  identifier. 

***** 

retention  AND  disposal: 

Once  the  information  on  the  source 
(paper)  docimients  is  stored  on  a 
magnetic  disc  or  tape,  and  the 
information  is  verified  for  accuracy,  the 
source  documents  are  destroyed. 
Generally,  source  documents  are 
destroyed  within  one  week  of 
verification.  Magnetic  disc  and  tape 
records  are  updated  weekly  and 
retained  for  various  periods  from  3 
months  up  to  2  years  after  which  time 
they  are  destroyed. 

system  MANAGER(S)  ANO  ADDRESS: 

Chief,  Project  Management  Division 
(313),  Office  of  Data  Management  and 
Telecommunications,  VA  Central  Office, 
Washington,  D.C.  20420. 
NOTIFICATION  procedure: 

An  individual  seeking  information 
concerning  the  existence  and  contents  of 
a  record  pertaining  to  himself  or  herself 
should  submit  a  written  request  or  apply 
in  person  to  the  Director  of  the  VA  Data 
processing  Center  where  either 
previously  or  current  employed.  VA 
Central  Office  personnel  should  submit 
a  written  request  or  apply  in  person  to 
their  Service  or  Staff  oiffice  Director 
where  previously  or  currentiy  employed. 
Inquiries  should  include  the  individual's 
full  name  and  TRIMS  identification,  if 
known,  and  approximate  dates  of 
employment 

RECORD  ACCESS  PROCEDURES: 

Individuals  or  their  authorized 
representatives  seeking  information 
regarding  access  to  and  contesting  of 
their  TRIMS  Record  may  contact  the 
Director  of  the  ODM&T  Centi-al  Office, 
Service/Staff  Office  or  VA  Data 
Processing  Center  where  the  individual 
is  (was)  employed. 

|FR  Doc.  82-1273S  FIM  5-10-S2: 8:45  am) 
BIUINO  CODE  tSaO-Ot-« 
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1 
(W-3S0,AmdL1] 

CIVIL  AERONAUTICS  BOARD 

Notice  of  deletion  and  additions  and 
closure  of  items  to  the  May  7, 1982 
board  meeting. 

TIME  AND  date:  10:00  a.m.,  May  7. 1982. 
place:  Room  1027  (Open).  Room  1012 
(Closed),  1825  Connecticut  Avenue, 
NW.,  Washington,  D.C 
subject: 

Addition:  2a.  Delegation  of  authority  to  the 
Bureau  of  Domestic  Aviation  to  make 
commuter  fitness  determinations.  (Memo 
1257,  OGC,  BDA) 

Deletion:  19.  Docket  40294.  Final  order  in 
the  United  States-Latin  America  All-Cargo 
Show  Cause  Proceeding.  (Memo  960-A.  BIA) 

Addition:  20.  Report  on  Ongoing 
Negotiations  with  Canada.  (BLA) 

Addition:  21.  Review  of  Brazilian 
Negotiations.  (BIA) 

Addition:  22.  Review  of  Scandinavian 
Negotiations.  (BIA) 

Addition:  23.  Review  of  ECAC 
Negotiations.  (BIA) 

STATUS:  Open  (Items  1-19}.  Closed 
(Items  20-23). 

PERSON  TO  contact:  Phyllis  T.  Kaylor. 
The  Secretary,  (202)  673-506a 

(5-685-82  Filed  S-7-82;  3:26  pm| 

BnxmG  cooe  e320-oi-M 


[M-350,  Amdt  2] 

avn.  AERONAUTICS  BOARD 

Notice  of  Addition  of  Item  to  the  May 
7, 1982  Board  Meeting. 
TIME  AND  date:  10:00  a.m..  May  7. 1982. 
place:  Room  1027  (Open),  Room  1012 
(Closed),  1825  Connecticut  Avenue, 
NW.,  Washington,  D.C. 
STATUS:  14a.  Applications  of  American 


Charter  Enterprise  Services,  Ina  d.b.a. 
ACES,  for  an  operating  authorization  as 
an  Overseas  Military  Personnel  Charter 
Operator,  and  for  a  waiver  of  Part  372 
relating  fo  tariff  filing  and  financial 
security  requirements.  (Memo  1252. 
BDA) 

subject:  Open. 

person  TO  contact:  Phyllis  T.  Kaylor. 
The  Secretary,  (202)  673-5068. 
SUPPLEMENTARY  INFORMATION:  In  order 
for  the  Board  to  discuss  and  act  on  the 
above-referenced  application  to  make  it 
possible  for  American  Charter 
Enterprise  Services,  Ina  db.a.  ACES,  to 
take  advantage  of  the  summer  travel 
season.  Item  14a  is  being  added  to  the 
May  7. 1982  meeting  on  less  than  seven 
days'  notice.  Accordingly,  the  following 
Members  have  voted  ^t  Item  14a 
should  be  added  on  less  than  seven 
days'  notice  and  that  no  earlier 
announcement  was  possible:  Chairman 
Dan  McKinnon;  vice  Chairman  Elizabeth 
E.  Bailey.  Member  Gloria  SchafFler. 
Member  George  A.  Oalley;  and  Member 
James  R.  SmitL 

[S-aB6-aZ  niad  5-7-at  3:26  pm] 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  12  Noon,  Friday.  May  7. 
1982. 

location:  Third  Floor  Hearing  Room. 
llll-18th  Street  NW..  Washington.  D.C 
STATUS:  Open  to  the  Public 
matters  to  be  CONSIDEREO: 

1.  Walk-Behind  Power  Lawn  Mowers 
The  Commission  will  consider  Petition  CP 
82-2  from  the  Toro  Company  requesting 
an  extension  of  the  effective  date  of  the 
Safety  Standard  for  Walk -Behind  Power 
Lawn  Mowers.  The  Commission  decided 
that  agency  business  required  the 
waiving  of  seven  day  advance  notice  in 
this  matter. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts.  Deputy 
Secretary.  Office  of  the  Secretary.  Suite 
342.  5401  Westbard  Avenue.  Bethesda. 
MD  20207;  Telephone  (301)  492-6800. 

|S-aez-82  Filed  S-7-82:  ZOl  pm| 
MLUNO  CODE  OSS-OI-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  10«)  ajn..  Thursday. 
May  13. 1982. 


location:  Third  Floor  Hearing  Room. 
1111— 18th  Street  N.W..  Washington.     " 

status:  Open  to  the  Public 
matters  TO  BE  considered: 

1.  Alumiaum  Wire  Options 

The  staff  will  brief  the  Commission  on  the 
SUtus  of  the  "old  technology"  aluminum 
wire  project  and  will  present  opticas 
concerning  the  project. 

2.  Physician  Samples 

The  staff  wrill  brief  the  Commission  on 
issues  related  to  the  Commis8i<n's  policy 
regarding  manufacturers  respooaibility 
for  fpedal  packaging  of  prescriptioB 
drugs  distributed  to  physicians. 


CONTACT  PGRSOH  FOR  ADDmONAL 
information:  Sheldon  O.  Butts.  Deputy 
Secretary.  Office  of  the  Seoetary,  Suite 
342.  5401  Westboard  Avenue.  Bethesda. 
MD  20207;  Telephone  (301)  492-680a 

(S-a9J-82  Filed  5-7-82:  2.-10  pm) 
BIUJNG  COOE  SSSS-Ot-M 


FEDERAL  DEPOSIT  MSURANCC 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Govenmient  in  the  Sunshine  Act"  (5 
U.S.Q  552b).  notice  is  hereby  givoi  tiiat 
at  6:35  p.m.  on  Wednesday,  May  5, 1982. 
the  Board  of  Directors  erf  tiie  Federal 
Deposit  Insurance  Corporation  met  in 
open  session  to  consider  the  following 
matters: 

Memorandum  re:  Employees'  Health  Plan. 
Memorandum  r«:  Reviskxia  ta  the  G«oerd 
Travel  Regulations  (GTR). 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
WUliam  M.  Isacc.  seconded  by  Director 
Irvine  R  Sprague  (A|q>ointive), 
concurred  in  by  Directw  C.  T.  Conover 
(Comptroller  of  the  Currency),  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public  and  that 
no  earlier  notice  of  the  meeting  was 
practicable. 

The  meeting  vras  held  in  the  Executive 
Dining  Room  of  the  FDIC  Building 
located  at  55G-17th  Street  N.W.. 
Washington.  D.C. 

Dated:  May  0, 1982. 
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Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson, 

Executive  Secretary. 

[S-«ei-82  nled  5-7-82:  zta  pm) 
MLUNQ  CODE  6714-01-M 
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INTERNATIONAL  TRADE  COMMISSION 

TIME  AND  date:  10:00  ajn.,  Wednesday. 

May  19, 1982. 

place:  Room  117. 701 E  Street.  N.W., 

Washington.  D.C.  20438. 

status:  Parts  of  tliis  meeting  will  be 

open  to  the  pubHc.  The  rest  of  the 

meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  Portions 

open  to  the  public: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  complaints,  if  necessary. 

5.  Investigation  22-45  (Sugar) — briefing  and 
vote. 

6.  Investigation  731-TA-«  [Preliminary] 
(Sodium  Nitrate  from  CMe] — vote. 

7.  Investigation  337-TA-103  (Certain 
Stablized  Hull  Units  and  Components 
Thereof  and  Sonar  Units  Utilizing  Said 
Stabilized  Hull  Units)— briefing  and  vote. 

Portions  closed  to  the  public: 

6.  Investigation  731-TA-91  IPreliminary] 
(Sodium  Nitrate  from  Chile) — briefing. 

CONTACT  PERSON  FOR  MORE 

information:  Kenneth  R.  Mason, 
Secretary  (202)  523-0161. 

[S-a94-a2  Filed  5-7-82:  2M  pm] 
BHJJNQ  COOE  7020-02-11 


SECURITIES  AND  EXCHANGE  COMMISSION 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  47  FR  18703, 

4/30/82. 

STATUS:  Closed/Open  meetings. 

place:  Room  825,  500  North  Capitol 

Street,  Washington,  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  Friday, 

April  30, 1982. 

CHANGES  IN  THE  MEETING:  Rescheduling/ 

additional  items. 

The  following  items  were  not  considered  at 
a  closed  meeting  scheduled  for  Tuesday,  May 
4, 1982,  at  10:00  a.m.,  but  rescheduled  for 
Thursday,  May  6, 1982,  following  the  9HXI  ajn. 
open  meeting: 
Litigation  matters. 
Institution  of  administrative  proceeding  of  an 

enforcement  natiire. 

The  following  additional  items  will  be 
considered  at  a  closed  meeting 
scheduled  for  Tuesday,  May  6, 1982, 
following  the  9:00  a.m.  open  meeting: 


Dismissal  of  injunctive  action. 
Institution  of  injimctive  action. 
Freedom  of  Information  Act  appeal. 

The  following  item  will  be  considered 
at  an  open  meeting  scheduled  for 
Tuesday,  May  11, 1982,  at  10:00  a.m.: 

Consideration  of  whether  to  adopt 
amendments  (proposed  for  comment  in 
January  1982)  to  its  financial  responsibility 
rules.  The  amendments,  among  other 
things,  %vill  increase  the  percentage 
deduction  ("haircuts")  for  certain  debt 
securities  including  Government  and 
municipal  securities,  and  will  change  the 
treatment  or  fail  to  deliver  contracts  and 
securities  Iwrrowing  under  the  financial 
responsibility  rules.  For  further 
information,  please  contact  Michael  A. 
Macchiaroli  at  (202)  272-2372. 

The  following  additional  item  will  be 
considered  at  a  closed  meeting 
scheduled  for  Tuesday.  May  11, 1982. 
following  the  10:00  a  jn.  open  meeting: 

Subpoena  enforcement  action. 

The  following  additional  item  will  be 
considered  at  an  open  meeting 
scheduled  for  Thursday.  May  13. 1982,  at 
lOKX)  ajn.: 

Consideration  of  whether  to  publish  for 
comment  proposed  Rule  13d-8  under  the 
Securities  Exchange  Act,  which  would 
provide  that  if  a  greater  number  of  shares 
are  deposited  pursuant  to  a  partial  tender 
offer  than  the  person  making  the  tender 
ofier  is  Iwund  or  willing  to  take  up  and 
purchase,  the  securities  deposited  must  be 
taken  up  pro  rata  according  to  the  number 
of  securities  deposited  by  each  depositor 
during  the  period  such  offer  remains  open. 
For  further  information,  please  contact 
Arthur  R  MiUer  at  (202)  272-2589. 

Chairman  Shad  and  Commissioners 
Loomis.  Evans,  Thomas  and  Longstreth 
determined  by  vote  that  Commission 
business  required  consideration  of  these 

I  matters  and  that  no  earlier  notice 
thereof  was  possible. 

\     At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
iaformation  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact  Richard 
Starr  at  (202)  272-2467. 

May  e,  1982. 

|&-e80-<2  Filed  5-7-82: 10:22  pm] 
BILUNO  COOE  OOIO-OI-M 
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Tuesday 
May  11,  1982 


Part  II 


Department  of 
Agriculture 


Agricultural  Marketing  Service 


Egg  Research  and  Promotion  Order; 
Recommended  Decision  and  Opportunity 
To  Rie  Written  Exceptions  on  Proposed 
Amendments 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marfceting  Service 

7  CFR  Part  1250 
(Docket  No.  ERPA-21 

Egg  Research  and  Promotion  Order; 
Recommended  Decision  and 
Opportunity  to  Hie  Written  Exceptions 
on  Proposed  Amendments 

AOENCY:  Agricultural  Marketing  Service, 

USDA. 

ACnOH:  Proposed  rule. 

summary:  This  notice  invites  written 
exception  on  the  proposed  amendments 
to  the  Egg  Research  and  Promotion 
Order.  The  proposed  amendments 
would  increase  the  rate  of  assessment 
paid  by  egg  producers  and  add  two 
consumers  to  the  18-member  American 
Egg  Board.  The  intent  of  the  proposed 
change  is  to  maintain  and  improve  a 
continuous  coordinated  program  of 
research,  consimier  and  producer 
education,  and  promotion  for  eggs,  egg 
products,  and  spent  fowl,  and  products 
of  spent  fowl. 

date:  Written  exceptions  to  this 
recommended  decision  are  due  on  or 
before  July  12. 1982. 
ADDRESS:  Interssted  persons  may  file 
written  exceptions  to  this  decision  with 
the  Hearing  Clerk,  United  States 
Department  of  Agriculture,  Room  1077 
South  Agriculture  Building,  Washington. 
D.C.  20250.  Four  copies  of  all  written 
exceptions  should  be  submitted,  and 
they  will  be  made  available  for  public 
inspection  during  reg\ilar  business  hoiu^ 
(7  CFR  1.27  (b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  L  Lockard.  Poultry  Division, 
Agriailtural  Marketing  Siervice,  United 
States  Department  of  Agriculture. 
Washington,  D.C.  20250  (202]  382-8132. 
SUPPLEMENTARY  INFORMATION:  Prior 
docimients  in  this  proceeding*.  Notice  of 
Hearing;  Issued  January  5, 1982, 
published  January  8, 1982,  (47  FR 1106). 
The  notice  contained  proposals 
submitted  by  an  egg  industry  study  task 
force  representing  18  egg  and  poultry 
associations.  In  addition,  proposed 
conforming  changes  were  proposed  by 
the  Poultry  Division,  AgriciJtural 
Marketing  Service. 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  Title  5  of  the  United  States  Code  and 
therefore  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

William  T.  Manley,  Deputy 
Administrator,  Marketing  Program 
Operations,  Agricultural  Marketing 
Service,  has  determined  that  this  action 


will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  any  egg  producer 
covered  by  the  Order  may  receive  a 
refund  of  his/her  assessment  upon 
demand  to  the  American  Egg  Board.  In 
addition,  egg  producers  with  3,000  or 
fewer  laying  hens  are  exempt  from 
paying  assessments.  Also  exempt  are 
producers  whose  flocks  of  breeding  hens 
are  producing  eggs  primarily  for  the 
hatching  of  baby  chicks. 

List  of  Subjects  in  7  CFR  Part  1250 

Egg  research.  Egg  promotion.  Fowl. 
Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  E^ 
Research  and  Promotion  Order.  Copies 
of  this  decision  may  be  obtained  from 
the  Hearing  Clerk.  This  notice  is  issued 
pursuant  to  the  provisions  of  the  Egg 
Research  and  Consiuner  Information 
Act  (7  U.S.C.  2701  et  seq.)  as  amended, 
and  the  applicable  rules  of  practice  and 
procedure  governing  proceedings  to 
formulate  such  an  Order  (7  CFR  128ai- 
1250.19). 

The  proposed  amendments  set  forth 
below  ara  based  on  the  record  of  a 
public  hearing  which  was  held  at 
Washington.  D.C.  March  1;  at  St.  Louis. 
Missouri.  March  4;  and  at  San  Diego. 
California.  March  23. 1982.  as 
announced  in  the  notice  published 
January  8. 1982,  (47  FR  1106).  Testifying 
at  the  hearing  were  16  witnesses  in 
favor  of  the  amendments  and  3 
witnessses  in  opposition.  The  statement 
presented  by  the  Egg  Industry  Promotion 
Study  Task  Force  at  the  hearing  shows 
general  nationwide  support  for  the 
adoption  of  the  amendments.  Forty-nine 
State,  regional,  and  national 
organizations  endorsed  the  amendments 
to  the  Egg  Research  and  Promotion 
Order. 

Material  Issues 

The  material  issues  of  record  are  as 
follows: 

(1)  Two  consumer  members  would  be 
added  to  the  18-member  board.  Such 
members  and  their  alternates  would  be 
representative  of  the  consuming  pubHc 
and  not  associated  with  the  egg 
industry.  These  consumer 
representatives  and  their  alternates 
would  be  appointed  by  the  Secretary  of 
Agricultiu'e  from  nominations  submitted 
by  producer  organizations. 

(2)  The  American  Egg  Board,  with 
approval  of  the  Secretary,  would  be 
authorized  to  increase  the  rate  of 
assessment  from  5  cents  per  30-dozen 
case  of  eggs  up  to  a  maximum  of  10 


cents.  The  rate  of  assessment  the  first  12 
months  following  issuance  of 
regulations  by  the  Board  would  not 
exceed  7%  cents  per  case.  In  subsequent 
years  the  Board  would  have  the 
discretion  to  recommend  additional 
increases  in  increments  of  no  more  than 
three-quarters  of  1  cent  per  case 
annually  up  to  the  10-cent  maximum. 

Finings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  Issues  are 
based  on  the  record  of  hearing: 

(1)  The  definition  of  consumer  or 
consumer  representative  should  be 
added  to  the  Order  as  §  1250.317  and 
provision  made  for  appropriate 
eligibility  requirements.  The  record 
evidence  suggests  that  the  proposed 
amendments  to  the  Order  merely 
implement  the  amended  Egg  Research 
and  Consumer  Information  Act  (Pub.  L 
96-276,  section  8  (a)  and  (b)).  The  Act 
provides  that  a  consumer  or  consumer 
representative  must  be  an  individual 
who  is  a  representative  of  the 
consiuning  public  and  is  not  associated 
%vith  the  egg  industry.  Further,  such 
person  may  be  a  member  of  a  bona  fide 
consumer  organization,  but  such 
membership  is  not  required, 

Provision  should  be  made  in 
9  125a326  for  the  addition  of  two 
consumer  members  and  two  consimier 
alternates  to  the  18-member  Board.  The 
reoord  includes  several  statements 
whidi  dte  the  importance  of  providing 
new  and  varied  viewpoints  to  the  Board 
through  consumer  representation. 

Evidence  further  shows  that 
consumers  or  consumer  representatives 
are  to  be  appointed  from  nominations 
submitted  by  producer  organizations. 
However,  the  Secretary  of  Agriculture 
has  the  discretion  to  select  other 
consumers  or  representatives  of 
consumers  if  he  determines  that 
nominations  submitted  by  producers  do 
not  represent  consumers. 

A  new  section  should  be  added  as 
§  1250.329  to  specify  procedures  for 
nominating  consumer  members  and 
alternates.  The  record  evidence  supports 
the  inclusion  of  a  nomination  procedure 
for  consumer  representatives  which 
parallels  the  procedure  for  nominating 
producer  members.  Therefore,  consumer 
and  producer  members  would  be 
nominated  through  caucuses  of  eligible 
organizations  representing  egg 
producers. 

(2)  The  Order  should  be  amended  in 
fi  1250.347  to  provide  for  an  assessment 
rate  not  to  exceed  10  cents  per  30-dozen 
case  of  eggs.  Provision  should  be  made 
for  the  Board  to  set  the  rate  of 
assessment,  with  approval  of  the 


Federal  Regteter  /  Vol.  47.  No.  91  /  Tuesday.  May  11.  1982  /  Proposed  Roles 


Secretary  of  Agriculture,  at  7V4  cents  per 
case  for  the  first  12  months  following 
issuance  of  regulations.  An  additional 
provision  should  be  included  to  give  the 
Board  discretion  to  recommend  an 
increase  in  the  rate  of  assessment  by  no 
more  than  three-quarters  of  1  cent  per 
case  year  thereafter  up  to  the  IQ^^ent 
maximum. 

The  evidence  in  support  of  the 
increase  in  assessment  emphasized  the 
benefits  of  and  conthiued  need  for  the 
various  activities  conducted  by  the 
Board.  The  detrimental  impact  of 
inflation  on  the  effectiveness  of  these 
programs  was  also  emphasized.  The  fact 
that  inflation  has  had  an  impact  on  the 
Board's  ability  to  conduct  promotion 
and  advertising,  research,  and  education 
activities  is  illustrated  by  information 
published  by  the  Department  of  Labor, 
Bureau  of  Labor  Statistics.  This 
information  shows  an  increase  of  more 
than  60  percent  in  inflation  since  the 
program  began  in  1977.  and  was 
contained  in  an  exhibit  to  the  hearing 
record  entitled  "Economic  Indicators 
January  1982."  prepared  for  the  Joint 
Economic  Committee  by  the  Council  of 
Economic  Advisers. 

The  primary  activities  of  the 
American  Egg  Board,  as  presented  in 
testimony  at  the  hearing,  include  the 
following; 

(a)  Promotion  and  advertising  through 
television,  radio,  and  national  magazine 
advertising. 

(b)  Nutrition  research  through  grants 
to  investigate  the  role  of  eggs  in  human 
nutrition,  with  particular  attention  to 
their  effect  on  serum  lipids  and 
lipoproteins. 

(c)  Procuct  and  market  development 
research  through  grants  to  encourage 
new  products  and  technology  designed 
to  increase  the  demand  for  processed 
products  from  eggs  or  spent  fowl. 

(d)  support  and  assistance  to  State 
and  regional  egg  promotion 
organizations  through  allocation  of 
cooperative  funds  and  furnishing  of 
promotional  and  educational  materials. 

(e)  Consumer  education  through  a 
variety  of  means. 

(f)  Producer  relations  through  various 
communication  methods  to  report  Board 
activities  and  other  significant  affairs  to 
egg  producers. 

(g)  Export  development  including 
exhibits  at  trade  shows  that  attract 
potential  foreign  customers. 

Testimony  on  behalf  of  the  American 
Egg  Board  shows  that  the  majority  of 
egg  producers  recently  surveyed 
believes  promotion  and  advertising, 
particularly  television  advertising,  are 
the  most  visible  and  effective  means  to 
enhance  the  image,  acceptability,  and/ 
or  desirability  of  eggs  and  egg  producte. 
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Four  separate  studies  conducted  by 
Maricet  Facts.  Inc^  Chicago.  Illinois, 
were  introduced  as  exhibits  to  the 
hearing  record.  The  studies  were  funded 
by  the  Board  and  show  the  positive 
results  of  promotion  and  advertising.  For 
example,  a  1977  study  of  retail  sales  in 
four  test  mariiets  where  advertising  was 
the  heaviest  showed  that  3.4  percent 
more  eggs  were  sold  than  in  previous 
years.  In  four  similar  markets  that 
received  less  advertising,  sales  had 
declined  0.4  percent  In  addition,  each 
year  since  1977.  Market  Facts.  Inc..  has 
conducted  studies  tracking  consumer 
attitudes  about  eggs  and  found  that 
since  advertising  began,  key  attitudes 
have  become  more  positive.  For 
example,  the  1980  study  shows  a 
positive  turn  in  egg  consumption  and 
confirmation  of  the  positive  effects  of 
advertising  which  emphasizes  the  good 
value  eggs  are  for  the  money  expended. 

The  Board's  testimony  further 
disclosed  that  because  of  inflation,  the 
Board  found  it  necessary  to  curtail 
television  advertising  during  the  past  2 
years  in  favor  of  concentrated  radio  and 
magazine  advertising.  An  illustration  of 
the  impact  of  inflation  showed  that 
since  the  inception  of  the  program  in 
1977.  media  costs  (television,  radio,  and 
national  magazine  advertising)  have 
increased  approximately  10  percent  a 
year.  The  cumulative  effect  of  this 
inflation  has  been  a  61 -percent  increase 
in  media  costs.  As  a  measure  of 
comparison,  it  would  take  $5.3  million  to 
duplicate  the  1977  advertising  program 
that  cost  $3.5  million  at  that  time. 

With  only  one  exception,  witnesses 
supported  continued  and  strengthened 
funding  for  the  nutrition  research 
program.  The  witness  for  the  Board 
testified  that  it  had  made  granU  of  more 
than  $2  million  in  the  past  5  years  to 
leading  scientific  investigators  in  the 
field  of  lipid  research.  Also,  several 
studies  financed  by  the  Board  have  been 
published  in  scientific  literature. 
Evidence  demonstrates  that  this 
program  has  been  successful  in 
encouraging  study  and  continuing 
dialogue  about  the  effects  of  dietary 
cholesterol  on  heart  disease.  Witnesses 
expressed  concern,  however,  that 
reduced  purchasing  power  caused  by 
inflatton  would  severly  limit  the  Board's 
ability  to  maintain  this  important 
program  unless  additional  hinds  are 
made  available. 

Witnesses  described  the  product  and 
market  development  research  program 
as  having  great  potential  for  increasing 
the  demand  for  eggs,  egg  products,  spent 
fowl,  and  products  of  spent  fowl.  Grants 
given  to  universities  over  the  years  have 
resulted  in  the  development  of  several 
further  processed  products  form  eggs 


and  spent  fowl  Testimony  from  the 
Board  indicated  that  inflation  had 
decreased  planned  resource  oudays. 
necessitating  reductions  for  Uiis 
program. 

Central  to  Ae  consumer  education 
and  State  and  regional  support  programs 
is  the  development  and  distribution  of 
booklets,  brochures,  educational 
materials  and  other  promotional  pieces, 
examples  of  which  were  admitted  into 
evidence  at  the  hearing.  As  explained  in 
testimony.  These  materials  are  used 
extensively  by  State  and  regional  egg 
promotion  organizations,  newspaper 
and  national  magazine  food  editors, 
extension  home  economists,  teachers, 
and  consumer  educators.  These 
programs,  however,  have  been  curtailed 
because  of  escalating  development, 
printing,  and  mailing  costs. 

Proponents  expressed  die  need  for  the 
increase  despite  over  2  years  of  severe 
economic  losses  for  the  industiy.  USDA 
statistics  entered  for  the  record  on 
estimated  coste  and  rehims  for  market 
eggs  show  an  estimated  average  net 
rehim  of  -3.7  cents  per  dozen  in  1980 
and  -3.0  cents  in  the  first  three-quarters 
of  1981.  Testimony,  however,  showed 
that  support  for  the  program  in  1981 
represented  70  percent  of  egg 
production— even  with  a  3a-percent 
refund  of  assessments. 

Wibiesses  testifying  did  not  consider 
the  provision  for  a  gradual  yeariy 
increase  of  three-quarters  of  1  cent  to  be 
excessive.  Also  there  was  consensus 
diat  the  Board  would  be  die  appropriate 
decision-maker  with  respect  to 
recommending  the  yearly  increases. 
The  record  reflects  a  sampling  of 
States  with  egg  promotion  and 
education  programs  financed  by 
producer  assessments  over  and  above 
the  national  assessment.  California  egg 
producers,  for  example,  are  assessed  5Vi 
cents  per  case.  Illinois — 3  cents, 
Minnesota— 4  cents.  Missouri — 6  cents, 
and  North  Carolina— 2  cents.  Wibiesses 
stated  that  there  would  be  no  negative 
impact  on  State  programs  due  to  an 
increase  in  the  national  assessment 
They  pointed  out  that  die  programs, 
materials,  and  funds  fi^m  the  Board 
have  been  of  vital  assistance  to  State 
programs.  In  addition,  the  number  and 
participation  rate  in  State  programs 
have  increased  since  the  national 
program  was  implemented. 

Notice  was  taken  at  the  hearing  of  the 
House  report.  96-752.  second  session  of 
die  96di  Congress.  'To  amend  die  Egg 
Research  and  Consumer  Information 
Act."  That  report  states  Uiat  die  impact 
of  the  increase  on  the  retail  price  of  eggs 
would  be  minimal.  If  the  total  5-cent 
increase  per  case  were  direcdy  passed 
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on  to  consumers  with  no  offsetting 
benefits,  the  increase  in  cost  to 
consumers  would  be  about  one-tenth  of 
a  cent  per  dozen  eggs. 

Evidence  was  presented  which 
highlighted  the  effectiveness  of  brand 
advertising,  particularly  at  local 
maricets.  Statements  from  witnesses 
showed  no  indication,  however,  that  the 
value  of  generic  promotion  on  a  national 
level  would  be  diminished  even  with 
brand  advertising. 

It  is  concluded  that  a  coordinated 
national  advertising  and  research 
program  is  the  most  effective  means 
available  to  the  egg  industry  to  compete 
for  a  share  of  the  market.  Therefore,  in 
order  to  offset  the  detrimental  impact  of 
inflation  and  sustain  an  effective  level 
of  research,  promotion,  and  education, 
the  proposed  amendments  should  be 
adopted.  Further,  the  proposed 
amendments  will  not  change  the 
refunding  process;  i.e.,  producers  may, 
tmder  law,  request  a  refund  of  all  or  a 
portion  of  their  assessment  Proponents 
and  opponents  stated  that  there  would 
be  no  additional  paperwork  burden  on 
producers  seeking  refunds  or  on 
handlers  collecting  assessments. 

Rulings  on  Proposed  Findings  and 
Conclusions 

At  the  end  of  the  hearing,  the 
Administrative  Law  Judge  fixed  April 
20, 1982,  as  the  final  date  for  interested 
persons  to  file  proposed  findings  and 
conclusions,  and  written  arguments  or 
briefs,  based  upon  the  evidence 
presented  at  the  hearing.  A  brief  was 
filed  on  behalf  of  the  Egg  Industry 
Promotion  Study  Task  Force.  Eadi  point 
included  in  the  brief  was  carefully 
considered,  along  with  evidence  in  the 
record,  to  make  the  findings  and  reach 
the  conclusions  contained  herein.  To  the 
extent  that  any  suggested  findings  or 
conclusions  contained  in  the  brief  or 
arguments  are  inconsistent  with  the 
findings  and  conclusions  contained 
herein,  the  request  to  make  such 
findings  or  to  reach  such  conclusions  is 
denied  on  the  basis  of  facts  foimd  and 
stated  in  connection  with  the 
recommended  decision. 

General  Findings 

(1]  The  findings  hereinafter  set  forth 
are  supplementary  and  in  addition  to  the 
previous  findings  and  determinations 
which  were  made  in  connection  with  the 
issuance  of  the  Egg  Research  and 
Promotion  Order.  Except  when  such 
findings  and  determinations  may  be  in 
conflict  with  the  findings  and 
determinations  set  forth  herein,  all  of 
said  prior  findings  and  determinations 
are  hereby  ratified  and  affirmed; 


(2)  The  amendments  to  the  Egg 
Research  and  Promotion  Order  and  all 
the  terms  and  conditions  thereof,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(3)  All  handling  of  eggs  produced  in 
the  48  contiguous  States  of  the  United 
States,  as  defined  in  the  Order,  is  in  the 
current  of  interstate  commerce,  or 
directly  burdens,  obstructs,  or  affects 
interstate  commerce  in  eggs,  spent  fowl, 
and  their  general  products;  and 

(4)  llie  following  terms  and  conditions 
relalted  to  the  amendments  are 
recommended  as  the  detailed  means  of 
carrying  out  the  declared  policy  of  the 
Act  with  respect  to  the  establishment  of 
an  orderly  procediu«  for  the  financing 
through  adequate  assessments  on  eggs 
produced  in  the  48  contiguous  States  of 
the  United  States  for  human 
consumption,  and  the  carrying  out  of  a 
program  of  research,  development, 
advertising,  consumer  information,  and 
promotion. 

Recommended  Amendments  to  the  Egg 
Research  and  Promotion  Order 

The  following  amendments  to  the  Egg 
Research  and  Promotion  Order  are 
recommended  as  the  detailed  means  by 
which  the  foregoing  conclusions  may  be 
carried  out.  Some  of  the  amendatory 
actions  require  certain  minor  conforming 
changes  as  hereinafter  set  forth  and  as 
published  January  8, 1982.  (47  FR 1106). 

PART  1250-EQQ  RESEARCH  AND 
PROMOTION 

1.  Section  1250.317  is  added  as 
follows: 

S12S0J17    Consumw  or  consumer 
I'sprssMitativc 

"Consumer"  or  "consumer 
representative"  means  an  individual 
who  is  representative  of  the  consuming 
pubUc  and  is  not  associated  with  the  egg 
industry;  such  person  may  be  a  member 
of  a  bona  fide  consumer  organization, 
but  such  membership  is  not  required. 

2.  Section  1260.326  is  revised  to  read 
as  follows: 

§1250^26    EstablishnMnt  and 
m«mb«rship. 

There  is  hereby  established  an  Egg 
Board,  hereinafter  called  the  "Board," 
composed  of  18  producers  or 
representatives  of  producers,  2 
consumers  or  representatives  of 
consumers,  and  20  specific  alternates. 
The  Board  members  and  alternates  shall 
be  appointed  by  the  Secretary  from 
nominations  submitted  by  eligible 
organizations,  associations,  or 
cooperatives,  or  by  other  producers 
pursuant  to  §  1250.328  and  §  1250.329.  U 
the  Secretary  determines  that  the 


nominees  to  the  Board  as  consumers  or 
consinner  representatives  are  not 
members  of  a  bona  fide  consumer 
organization  or  do  not  represent 
consumers,  the  Secretary  may  appoint 
such  consiuners  or  representatives  of 
consumers  as  deemed  necessary  to 
properly  represent  the  interest  of 
consumers. 

3.  The  section  heading  for  5 1250.328 
and  the  first  sentence  in  that  section  are 
revised  as  follows: 

S1260J28    Nominations  of  preduMra. 

All  nominations  of  producers  and 
representatives  of  producers  authorized 
under  S  1250.326  shall  be  made  in  the 
following  manner 

4.  Sections  1250.329  through  1250.336 
are  redesignated  as  S  §  1250.330  through 
1250.337,  and  a  new  S  1250.329  is  added 
to  read  as  follows: 

§1250.329    Nominations  of  consumer 
ispi  sssiitativas. 

Eligible  organizations  certified  by  the 
Secretary  pursuant  to  S  1250.356  within 
each  geographic  area  designated 
pursuant  to  S  1250.328  of  this  Order  may 
caucus  for  the  purpose  of  jointly 
nominating  consumer  representatives  to 
the  Board  for  each  consumer  member 
and  alternate  to  be  appointed.  If  joint 
agreement  is  not  reached  with  respect  to 
the  nominations  or  no  caucus  is  held, 
each  eligible  organization  may  submit 
names.  Such  nominations  shall  be 
submitted  to  the  Secretary  within  60 
days  of  the  approval  of  this  amendment 
to  the  Order  in  referendum.  After  the 
appointment  of  the  initial  consumer 
representatives  and  alternates  to  the 
Board,  the  nominations  for  subsequent 
consumer  representatives  to  the  Etoard 
and  alternates  shall  be  submitted  to  the 
Secretary  not  less  than  60  days  prior  to 
the  expiration  of  the  terms  of  the 
members  and  alternates  previously 
appointed. 

5.  Section  1250.347  is  revised  to  read 
as  follows: 


{1250^7 

(a)  Each  handler  designated  in 
S  1250.348  and  pursuant  to  regulations 
Issued  by  the  Board  shall  collect  an 
assessment  from  each  producer  and 
shall  pay  that  assessment  to  the  Board 
at  such  times  and  in  such  manner  as 
prescribed  by  the  regulations  issued  by 
the  Board;  Provided,  That  the  following 
shall  be  exempt  fi'om  the  provisions  of 
this  section:  (1)  Any  egg  producer  whose 
aggregate  number  of  laying  hens  at  any 
time  during  a  3-con8ecutive-month 
period  immediately  prior  to  the  date 
assessments  are  due  and  payable  has 
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not  exceeded  3.000  laying  hens,  and  (2) 
any  flock  of  breeding  hens  whose 
production  of  eggs  is  primarily  utilized 
for  the  hatching  of  baby  chicks. 

(b)  The  Board  with  the  approval  of  the 
Secretary  shall  set  the  amount  of 
assesnnent.  not  to  exceed  10  cents  per 
30-dozen  case  of  eggs,  or  the  equivalent 
thereof,  as  provided  in  paragraph  (c)  of 
this  section  to  cover  such  expenses  and 
expenditures,  including  provisions  for  a 


reasonable  reserve  and  those 
■  administrative  costs  incurred  by  the 
Department  of  Agriculture  as  the 
Secretary  finds  are  reasonable  and 
likely  to  be  incurred  by  the  Board  and 
the  Secretary  under  this  subpart  except 
that  no  more  than  one  such  assessment 
shall  be  made  on  any  case  of  eggs. 

(c)  The  rate  of  assessment  for  the  first 
12  months  following  issuance  of 
regulations  by  the  Board  shall  not 


exceed  7%  cents  per  case  and  shall  not 
be  increased  by  more  than  three- 
quarters  of  1  cent  per  case  during  each 
fiscal  year  thereafter. 

Signed  at  Washington,  D.C,  m  May  5.    ' 
19B2. 

mffianT.Moday, 

Deputy  Administrator.  Marketiitg  Program 
(^rations. 

IFR  Doc  aZ-UB33  POad  S-lO-aZ:  ae4S  ^ 
tCODCMt 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  213, 752 

Schedule  B  Appointment  Authority  for 
Professional  and  Administrathw 
Career  Positions. 

aqency:  Office  of  Personnel 
Management 

ACnOM;  Proposed  regulationg. 

summary:  These  proposed  regulations 
establish  a  new  appointing  authority 
which  agencies  may  use  during  a  period 
when  the  Office  of  Personnel 
Management  does  not  have  a  register  of 
eligibles  for  use  in  filling  professional 
and  administrative  career  positions 
subject  to  the  decree  entered  on 
November  19, 1981,  by  the  United  States 
District  Court  for  the  District  of 
Columbia  in  the  civil  action  knov«m  as 
Luevano  v.  Devine  and  numbered  as  No. 
79-271.  This  new  authority  is  applicable 
only  when  agencies  must  utilize  external 
recruiting  and  hiring  procedures  to  fill 
such  positions.  The  proposed  regulations 
also  contain  an  amendment  to  extend 
adverse  action  protections  to 
individuals  appo^ted  under  the  new 
authority. 

DATE  Comments  must  be  received  on  or 
before  June  10, 1982. 

ADOfOESS:  Written  comments  may  be 
sent  toRichard  B.  Post  Associate 
Director  for  Staffing,  Office  of  Personnel 
Management.  1900  E  Street.  NW..     . 
Washington,  D.C.  20415,  or  delivered  to 
Room  6F08, 1900  E  Street  NW.. 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Part  213:  William  Bohling— (202)  632- 
6000.  Part  752:  Cynthia  Field— (202)  254- 
5517. 

SUPPt£MENTARY  INFORMATION:  On 

November  19. 1981.  the  United  States 
District  Court  for  the  District  of 
Columbia  entered  a  decree  in  the  civil 
action  known  as  Luevano  v.  Devine  and 
numbered  as  No.  79-271.  Defendants  in 
that  lawsuit  included  the  Director  of  the 
United  States  Office  of  Personnel 
Management  (OPM]  and  the  heads  of  45 
other  Federal  departments,  agencies, 
and  establishments  in  the  Legislative 
and  Executive  Branches  of  the  United 
States  Government.  Pursuant  to  that 
decree.  OPM  has  eliminated  the  use  of 
the  Professional  and  Administrative 
Career  Examination  (PACE)  and 
cancelled  registers  of  eligibles  derived 
therefrom.  At  the  present  time,  OPM  has 
no  equivalent  register  of  eligible 
applicants  for  entry-level  professional 
and  career  positions  and.  pending 


further  notice,  will  not  establish  such  a 
register. 

Because  of  substantial  reductions  in 
Federal  governmental  operations  and 
spending,  most  agencies  will  not  engage 
in  significant  outside  hiring  for  the 
probable  life  of  the  decree.  Instead, 
agencies  generally  will  fill  many 
vacancies  that  arise  either  by  internal 
placement  by  reinstatement  of 
individuals  with  career  status;  or  by 
interagency  transfer  to  accommodate 
Federal  employees  who  have  been 
displaced  by  reduction  in  force, 
abolition  of  function,  reorganization,  or 
some  other  agency  action  taken  either  to 
achieve  compliance  with  budgetary  or 
personnel  ceiling  limitations  or  to 
accomplish  desirable  program  changes. 
In  filling  vacancies,  agencies  will  give 
precedence  to  individuals  with  priority 
placement  rights  and  will  make 
maximum  use  of  available  applicant 
sources  such  as  (a)  OPM  Displaced 
Employee  and  VIPP  Usts  and  (b)  agency 
repromotion  and  reemployment  priority 
lists. 

OPM  recognizes,  however,  that 
agencies  may  on  occasion  experience 
vacancies  in  positions  that  were  covered 
by  the  PACE  on  the  effective  date  of  the 
consent  decree  and  that  can  be  filled 
only  through  external  hiring  at  the  GS-5 
and  GS-7  entry  levels.  In  the  absence  of 
OPM  registers  of  eligible  applicants  for 
such  positions,  and  in  the  event  that 
agencies  need  to  make  external 
appointments  to  such  positions,  the 
agencies  must  have  a  special  authority 
to  do  so.  Thus,  OPM,  pursuant  to  its 
authority  under  Civil  Service  Rule  VI, 
has  determined,  that  such  entry-level 
professional  and  administrative  career 
positions  at  the  GS-5  and  GS-7  grades 
should  be  excepted  from  the  competitive 
service  on  a  case-by-case,  position-by- 
position  basis  when  it  is  necessary  to  fill 
those  positions  through  external  hiring. 
Excepting  these  positions  from  the 
competitive  service  and  placing  them  in 
Schedule  B  is  appropriate  because, 
given  the  elimination  of  PACE  and  the 
unavailability  of  alternative  written 
tests  and  other  merit  selection 
procedures,  it  is  impracticable  to  hold 
competitive  examinations  for  the 
positions. 

E.0. 12291.  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  for  the  purposes  of  E.O. 
12291.  Federal  Regulation,  because  it 
will  not  result  in: 

(1)  An  aimual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries, 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 


(3)  Significant  adverse  effects  on 
competition,  employment  iiu^estment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  pertains  solely  to  procediu«s 
for  appointment  of  employees  by 
Federal  agencies. 

list  of  Subjects  in  5  CFR  Part  213 

Government  employees. 

List  of  Subjects  in  5  CFR  Part  752 

Administrative  practice  and 
procedures,  Government  employees. 

Office  of  Personnel  Management 

Donald  |.  Devine, 

Director. 

Accordingly,  OPM  proposes  to  amend 
Title  5,  Code  of  Federal  Regulations,  as 
follows: 

PART  213— EXCEPTED  SERVICE 

(1)  5  CFR  213.3202  is  amended  by 
adding  paragraph  (1)  to  read  as  foUows: 

§  213.3202    Entire  executive  civil  service. 

***** 

(1)  Professional  and  administrative 
career  (PAC)  positions  at  the  GS-5  or 
GS-7  grade  level  which  are  subject  to 
the  decree  entered  on  November  19. 
1981.  by  the  United  States  District  Court 
for  the  District  of  Columbia  in  the  civil 
action  known  as  Luevano  v.  Devine  and 
numbered  as  No.  T^zn,  and  which 
were  not  removed  from  coverage  of  the 
Professional  and  Administrative  Career 
Examination  (PACE)  prior  to  the 
effective  date  of  the  consent  decree. 
When  a  Federal  agency  needs  to  fill  a 
PAC  position  that  was  not  removed 
from  PACE  coverage  before  the  consent 
decree  became  effective,  and  when  no 
qualified  applicant  already  in  the 
competitive  service  is  available  for 
appointment  thereto,  and  the  agency  has 
made  maximum  use  of  priority 
placement  sources,  then  the  agency  may 
apply  to  OPM  for  authority  to  make  a 
new  appointment  under  this  paragraph. 
Such  appointments  shall  be  made 
pursuant  to  such  Schedule  B  authorities 
for  PAC  positions  as  shall  be  prescribed 
in  the  Federal  Personnel  Manual.  An 
incumbent  of  a  Schedule  B  PAC  position 
may  be  appointed  to  a  competitive 
]}ostion  upon  a  demonstration  by  the 
agency  that  the  employee  has  met 
qualifications  on  the  basis  of  an 
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examination.  Terms  of  service  under 
this  appointment  authority  shall  be 
established  by  a  delegation  agreement 
to  be  executed  for  each  individual 
position  excepted  from  the  competitive 
service  pursuant  to  this  authority. 

PART  752— ADVERSE  ACTIONS 

(2)  5  CFR  752.401(b)  is  amended  by 
adding  paragraph  (4)  to  read  as  follows: 

S  752.401    Covvrag*. 

(b)  Employees  covered.  The  following 
employees  are  covered  by  this  subpart 

(4]  An  employee  who  occupies  a 
professional  and  administrative  career 
(PAQ  position  in  Schedule  B  of  Part  213 
of  this  title,  provided  tiiat  tiie  employee 
has  completed  a  trial  period  of  one  year 
after  Initial  appointment  in  such  a 
position. 

Autkority:5U.S.C§S  3301. 3302;  E.O. 
10677. 

(FR  Dot  82-12972  Filed  S-10-82;  liaS  am) 
BILUNG  COOE  6325-01-11 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  960 

Solicitation  of  Federal  Civilian  and 
Uniformed  Services  Personnel  for 
Contributions  to  Private  Voluntary 
Organizations 

agency:  Office  of  Personnel 

Management 

ACTION:  Proposed  rule. 

summary:  The  U.S.  Office  of  Personnel 
Management  (OPM)  proposes  to  issue 
regulations  governing  solicitation  of 
Federal  civilian  and  uniformed  services 
personnel  for  contributions  to  private 
voluntary  organizations,  under  authority 
of  new  Executive  Order  12353. 
Charitable  Fund-Raising,  March  23, 1982. 
These  regulations  provide  a  system  for 
administering  the  annual  solicitation 
campaigns  and  establish  requirements 
for  organization  participation. 
DATES:  Comments  must  be  received  on 
or  before  June  11, 1982. 
ADDRESS:  Send  or  deUver  comments  to: 
U.S.  Office  of  Personnel  Management, 
1900  E  Street  N.W..  Room  5532. 
Washington,  D.C.  20415. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  L  Pattl  (202)  632-5544. 
SUPPLEMENTARY  INFORMATION:  There 
always  has  been  a  legitimate  Federal 
Govemmant  interest  in  cooperating  with 
and  assisting  voluntary  agencies  in 
soliciting  funds  for  worthy  causes  from 
Federal  personnel  At  one  time,  the 
increasing  number  of  fund  drives 
created  an  administrative  burden  for 
Federal  ofRcials.  Tliey  were  besieged  by 
a  multitude  of  agencies  seeking 
endorsements  and  the  privilege  of 
soliciting  employees  cm  the  fob.  bt 
addition,  employees  were  confused  by 
the  large  number  of  appeals — as  many 
as  10  to  20  a  year  in  some  departments. 
After  extensive  study  of  the  situation,  a 
uniform  program  was  established  in 
1956  to  limit  the  number  of  campaigns 
and  to  ensure  true  volimtary  giving  by 
Federal  personnel.  The  purpose  of  the 
fund-raising  program  within  the  Federal 
service  is  to  establish  appropriate 
policies  and  procedures  u)veming  the 
solicitation  of  Federal  cinlian  and 
uniformed  services  employees  for 
contributions  to  private  charitable 
agencies  so  as  to  protect  the  interests  of 
the  Government  and  the  rights  of 
employees.  The  program  was  originally 
monitored  by  the  President's  Committee 
on  Fund-Rfiising  Within  the  Federal 
Service.  When  the  committee  was 
abolished,  its  responsibilities  were 
assigned  to  the  Qiairman  of  the  U.S. 


CivU  Service  Commission  (now. 
Director,  Office  of  Personnel 
Management]  by  Executive  Order  10S27, 
"Abolishing  the  President's  Conunittee 
on  Fund-Raising  Within  the  Federal 
Service  and  Providing  for  the  Conduct  of 
Fund-Raising  Activities,"  March  18, 
1961.  In  order  to  express  a  renewed 
commitment  to  voluntary  charity,  and  to 
set  the  basis  for  more  precise  standards. 
President  Reagan  revoked  the  outdated 
Order  and  replaced  it  with  Executive 
Order  12353  under  which  authority  this 
Part  is  issued. 

Scope 

This  Part  governs  all  fund-raising  by 
private  voluntary  charitable  agencies 
among  Federal  employees  and  members   ' 
of  the  uniformed  services  of  the  United 
States.  Thus  it  is  applicable  to  civilian 
and  uniformed  personnel  in  all 
executive  departments  and  agencies 
throughout  the  world. 

The  Director  Hnds  that  good  cause 
exists  for  reducing  the  comment  period 
on  this  proposed  rulemaking  from  60  to 
30  days.  The  comment  i}eriod  is  reduced 
in  order  to  allow  sufficient  time  for  the 
private  voluntary  agencies  to  make 
applications  to  0PM  and  for  OPM  to 
propedy  cany  out  its  responsibilities  in 
granting  solicitation  privileges  in 
advance  of  the  1982  Combined  Federal 
Campaign.  The  period  for  submitting 
applications  for  admittance  to  die 
c^paign  is  extended  until  10  days  after 
publication  of  the  final  rules. 

EXX.  12291,  Federal  Regidation 

OPM  has  determined  that  this  is  not  a 
major  rule  for  the  purposes  of  E,0. 
12291,  Federal  Regulations,  because  it 
will  not  result  in: 

(1)  An  anmial  effect  on  the  economy 
of  $100  million  or  more; 

(Z)  A  major  increase  in  costs  vr  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions,  or 

(3)  Significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  die 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  eirtlties.  The 
nominal  costs  to  voluntary  agencies, 
which  are  primarily  associated  with 
''developing  the  initial  application,  are 
essentially  the  same  as  under  curent 
procedures. 


List  of  Subjects  in  5  CFR  Part  950 

Government  employees.  Charitable 
contributions. 

ILS.  Office  of  Personnel  Management. 

Donald  |.  Devine. 

Director. 

Accordingly,  the  Office  of  Personnel 
Management  proposes  to  amend  5  CFR 
by  adding  new  Part  950  to  read  as 
foOows: 

PART  9S0-S0UCrrATI0N  OF 
FEDERAL  aVIUAN  AND  UNIFORMED 
SERVICES  PERSONNEL  FOR 
CONTRIBUTIONS  TO  PRIVATE 
VOLUNTARY  ORGANIZATIONS 

Subpart  A— Administratton  and  General 
Provisions 

Sec 

9S0.101    Definitions. 

950.103    Summary  descriptioa  of  the 

program. 
8S0.105    Federal  policy  on  civil  activity. 
9S0.107    Preventing  coercive  activity. 

Subpart  B — Organization  and  Functtonai 
Responsibilities 

9S0.201    Development  of  policy  and 

procedures. 
K0.203    Program  administration. 
9S0.20S    Program  coordination. 
9S0.207    Local  voluntary  agency 

representatives. 
950.209    I/>cal  Federal  agency  heads. 
950.211    Local  Federal  coordinating 

committees. 
050.213    Avoidance  of  confUcts  of  interest 

Sut>part  C— Campaign  Arrangements  for 
Voluntary  Agendas 

9S0.3O1    Types  of  voluntary  agencies. 
960.303    Types  of  fund-raising  methods. 
950.305    Considerations  in  malung  Federal 

arrangements. 
950.307    Definitioa  of  terms  used  in  Federal 

arrangements. 
8SOJ09    Federated  and  overseas  campaigns. 
950.311    Off-the-job  solicitation  at  places  of 

employment 

Subpart  D— Eligibility  Requirements  for 
National  Voluntary  Agendas 

050.401     I^lrpo8e. 

050^103    General  requirements  for  national 

agencies. 
0Sa405    Specific  requirements. 
980.407    Application  requirements. 
9S0.409    Public  announcement  of  recognized 

agencies  and  assigned  periods. 
Appendix  A — Source  of  Funds  and  Costs 

Report 

Subpart  E— The  Local  Combined  Federal 
Campaign 

050.501    Authorized  local  voluntary 

agencies. 
950.503    Participation  in  Federal  campaigns 

by  local  independent  agencies. 
950.505    Responsibility  of  local  Federal 

coordinating  committees. 
050.507    Local  CFC  plan. 
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9Sa509    Organiziiig  the  locaJ  campaign:  The 

Principal  Combined  Fund  Organization. 
950.511    Basic  local  CFC  ground  rules. 
950.513    Contributions. 
950.515    DoUar  goals. 
950.517    Suggested  giving  guides  and 

volutary  giving. 
95a519    Central  receipt  and  accounting  for 

contributions. 
950.521    Campaign  and  publicity  materials. 
950.523    Payroll  withholding. 
950.525    National  coordination  and  reporting. 
Appendix  A— Sample  of  CSC  Form  804-1961 

and  Privacy  Act  Notice. 
Authority:  EO.  12353. 

Subpart  A— Administration  and 

Generai  Provisions 

S  950.101    DeflnMons. 
For  purposes  of  this  Part: 
(a)  The  term  "national  voluntary 

health  and  welfare  agencies  and  such 

other  national  voluntary  agencies  as 

may  be  appropriate"  means  national 

agencies  that: 

(1)  Meet  all  eligibility  requirements 
established  in  this  Part; 

(2)  Are  not  "action"  organizations 
within  the  meaning  of  26  CFR 
1.501(c)(3H(c)(3);  and  are  eligible  to 
receive  tax  deductible  contributions 
under  26  U.S.C.  170;  and 

(3)  Provide  or  substantially  support 
one  or  more  of  the  following  services: 

(i)  Relief  of  needy,  poor  or  indigent 
children  and  of  orphans,  including 
adoption  services; 

(ii)  Relief  of  needy,  poor  or  indigent 
adults;  and  the  elderly; 

(iii)  Delivery  of  health  care  to  the 
needy,  poor,  indigent,  ill  or  infirm; 

(iv)  Education  and  training  of 
personnel  for  the  delivery  of  health  care 
to  the  needy,  poor  and  indigent; 

(v)  Health  research; 

(vi)  Education,  training,  care  and  relief 
of  physically  and  mentally  handicapped 
persons; 

(vii)  Delivery  of  legal  services  to  the 
poor  and  indigent,  and  defense  of 
human  and  civil  rights  secured  by  law; 

(viii)  Relief  of  victims  of  crime,  war, 
casualty,  famine,  natural  disasters,  and 
other  catastrophes; 

(ix)  Treatment,  care,  rehabUitatioa 
and  counseling  of  juvenile  delinquents, 
criminals,  released  convicts,  persons 
who  abuse  drugs  or  alcohol,  persons 
who  are  otherwise  in  need  of  social 
adjustment  and  rehabilitation,  and  the 
famihes  of  such  persons; 

(x)  Assistance,  consistent  with  the 
mission  of  the  Department  of  Defense,  to 
members  of  the  armed  forces  and  their 
families; 

(xi)  Protection  of  families  in  short  or 
long-term  need  of  family  and  child  care 
services,  child  and  marriage  counseling, 
foster  care,  and  management  and 
maintenance  of  the  home; 


(xii)  Neighborhood  and  conpnunity- 
*vide  services  which  assist  the  needy  as 
part  of  the  whole  community,  including 
emergency  relief  and  shelter,  recreation, 
safety,  preparation  or  deUvery  of  meals, 
and  transportation; 

(xiii)  Information  and  coimseling  with 
respect  to  the  obtaining  of  any  of  the 
foregoing  services;  or 

(xiv)  Lessening  the  burdens  of 
government  with  respect  to  the 
provision  of  any  of  the  foregoing 
services, 
(b)  Campaign  terms: 
"Combined  Federal  Campaign"  or 
'   "Campaign"  or  "CFC  shall  mean  the 
fund-raising  program  established  and 
administered  by  the  Director  pursuant  to 
Executive  Order  12353,  and  any 
subsidiary  units  of  such  program; 

"Commimity"  shall  mean  a 
community  that  is  defined  either  by 
generally  recognized  geographic  bounds 
or  by  its  relationship  to  an  isolated 
government  installation; 

"Direct  Contributions"  shall  mean 
gifts,  in  cash  or  in  donated  material, 
given  by  individuals  and/or  other  non- 
govemmenttil  sources  directly  to  the 
spending  health  and  welfare 
organization. 

"Director"  shall  mean  the  Director  of 
the  United  States  Office  of  Personnel 
Management,  or  his  delegate; 

"Employee"  shall  mean  any  person 
employed  by  the  Government  of  the 
United  States  or  any  branch,  unit  or 
instrumentality  thereof,  including 
persons  in  the  dvil  service  and  in  the 
uniformed  services; 

"Indirect  Contributions"  shall  mean 
gifts,  in  cash  or  in  donated  material, 
given  to  the  spending  health  and  welfare 
organizations  by  another  health  and 
welfare  organization,  but  not  tiransfers, 
dues  or  other  funds  from  affiliated 
organizations. 

(c)  TTie  term  "Principal  Combined 
Fund  Organization"  means  the 
organization  in  a  local  Combined 
Federal  Campaign  that  has  been 
selected  and  so  prescribed  in  §  950.509 
of  this  Part  to  manage  and  administer 
the  local  Combined  Federal  Campaign, 
subject  to  the  direction  and  control  of 
the  local  Federal  officials  and  the 
Director. 

(d)  The  term  "local  volunteer 
evaluation  and  allocation  committee" 
means  a  committee  of  volunteers  of  the 
Principal  Combined  Fund  Organization 
that  is  broadly  representative  of  the 
area  where  a  Combined  Federal 
Campaign  is  conducted  and  that 
regularly  carries  out  a  process  of 
program  development  and  review  of  the 
delivery  of  the  services  specified  in 

§  950.101(a)  of  this  Part  for  the  purpose 
of  determining  how  funds  designated  or 


distribated  to  the  Organization  of  which 
the  committee  is  a  part  should  be 
allocated  hi  support  of  voluntary 
agencies  providbig  health  and  welfare 
services  within  the  area. 

1950.103    Summary  dMOlpaon  Of  «w 


(a)  Eligibility  of  National  Voluntary 
Agencies.  National  voluntary  agencies 
apply  to  the  Director  each  year  for  on- 
the-job  solicitation  privileges  in  the 
FederaljGovemment  Early  each 
calendar  year,  he  issues  a  list  of 
agencies  that  have  met  the  prescribed 
standards  as  to  program  objective, 
eligibility,  administrative  integrity,  and 
financial  responsibihty. 

(b)  Assigned  Campaign  Periods.  In  die 
United  States,  Combined  Federal 
Campaigns  are  held  when  set  by  the 
Director,  usually  in  the  fall;  the  DOD 
Overseas  Combined  Federal  Campaign 
is  also  Qsually  held  during  the  fall.  The 
soUcitation  period  for  a  Combined 
Federal  Campaign  is  limited  to  six 

(c)  Combined  Federal  Campaign.  At 
locations  where  there  are  200  or  more 
Federal  personnel,  all  campaigns  must 
be  consolidated  into  a  single,  annual 
drive,  the  Combined  Federal  Campaign. 
The  campaign  is  managed  by  the 
organization  designated  as  the  Principal 
Combined  Fund  Organization,  in  accord 
widi  §  950.509  of  this  Part,  under  the 
supervision  of  the  local  Federal 
Coordinating  Committee  and  the 
Director.  Such  campaigns  are  conducted 
under  administrative  arrangements  that 
provide  for  individual  agency 
recognitioa  description  of  each  agency's 
services,  and  allocation  of  contributions 
in  accordance  with  specific  desigDations 
by  donors. 

(d)  Decentralized  Operations. 
Following  designation  of  a  Principal 
Combined  Fund  Organization, 
representatives  of  that  Organization 
initiate  campaigns  in  their  assigned 
periods  by  direct  contact  with  the  heads 
of  Federal  offices  and  installations  in 
the  local  communities.  Each  Federal 
agency  conducts  its  ov>m  solicitation 
among  its  employees,  using  campaign 
materials,  suppUes,  and  speakers 
furnished  by  or  through  the  Principal 
Combined  Fund  Organization,  under  the 
direction  of  the  local  Federal 
Coordinating  Committee  and  the 
Director. 

(e)  Solicitation  Methods.  Employee 
solicitations  are  conducted  during  duty 
hours  using  methods  that  permit  true 
voluntary  giving  and  reserve  to  the 
individual  the  option  of  disclosing  the 
gift  or  keeping  it  confiiiential. 
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(f)  Off-the-Job  Solicitation.  Many 
worthy  voluntary  agencies  do  not 
participate  in  the  on-the-job  program 
because  they  do  not  wish  to  join  in  its 
coordinated  arrangements  or  because 
they  cannot  meet  the  requirements  for 
eligibility.  Such  agencies  may  solicit 
Federal  employees  at  their  homes  as 
they  do  other  citizens  of  the  commtmity. 
or  appeal  to  them  through  union, 
veteran,  dvic,  professional,  political, 
legal  defense,  or  other  private 
organizations.  In  addition,  limited 
arrangements  may  be  made  for  on-the- 
job  solicitations  on  military  installations 
and  at  entrances  to  Federal  buildings. 

(g)  Prohibited  Discrimination.  The 
Campaign  is  a  means  for  promoting  true 
volimtary  charity  among  members  of  the 
Federal  commimity.  Because  of  the 
participation  of  the  government  in 
organizing  and  carrying  out  the 
Campaign,  all  kinds  of  discrimination 
prohibited  by  law  to  the  government 
must  be  proscribed  in  the  Campaign. 
Accordingly,  discrimination  for  or 
against  any  individual  or  group  on 
account  of  race,  color,  religion,  sex, 
national  origin  of  citizens,  age. 
handicap,  or  poUtical  affiliation  is 
prohibited  in  all  aspects  of  management 
and  execution  of  the  Campaign.  Nothing 
herein  denies  eligibility  to  any  voluntary 
agency,  which  is  otherwise  eligible 
under  this  Part  to  participate  in  the 
Campaign,  merely  because  such  agency 
is  organized  by,  on  behalf  of.  or  to  serve 
persons  of  a  particular  race,  color, 
religion,  sex,  national  origin,  age,  or 
handicap. 

§950.10S    F«d«ral  poOey  on  dvic  actMty. 

Federal  personnel  are  encouraged  to 
participate  actively  in  the  work  of 
volimtary  agencies — as  members  of 
policy  boards  or  committees,  heads  of 
local  campaign  units,  or  volimteer 
workers — to  the  extent  consistent  with 
agency  policy  and  prudent  use  of  official 
time.  They  are  encouraged  also  to 
devote  private  time  to  such  volunteer 
work. 

995ai07    Prevwtting  coordv*  actMty. 

True  voluntary  giving  is  basic  to 
Federal  fund-raising  activities.  Actions 
that  do  not  allow  free  choices  or  even 
create  the  appearance  that  employees 
do  not  have  a  free  choice  to  give  or  not 
give,  or  to  publicize  their  gifts  or  keep 
them  confidential,  are  contrary  to 
Federal  fund-raising  policy.  The 
following  activities  are  not  in  accord 
with  the  intent  of  Federal  fund-raising 
policy  and.  In  the  interest  of  preventing 
coercive  activities  in  Federal  fund- 
raising,  are  not  permitted  in  Federal 
fundraising  campaigns: 


(a)  Supervisory  solicitation  of 
employees  supervised^ 

(b)  Setting  100%  participation  goals: 

(c)  Providing  and  using  contributor 
lists  for  purposes  other  than  the  routine 
collection  and  forwarding  of 
contributions  and  installment  pledges: 

(d)  Establishing  personal  dollar  goals 
and  quotas;  and 

(e)  Developing  and  using  lists  of 
noncontributors. 

Subpart  B— Organization  and 
Functional  R0sponstt>iHties 

S  950.201    Davelopnwnt  ol  Policy  and 
Procedures. 

(a)  Director,  U.S.  Office  of  Personnel 
Management.  Vndet  Executive  Order 
12353,  Charitable  Fund-Raising.  the 
Director  is  responsible  for  establishing 
fund-raising  policies  and  procedures  in 
the  executive  branch.  With  the  advice  of 
appropriate  interested  persons  and 
organizations  and  of  the  executive 
departments  and  agencies  concerned,  he 
makes  all  basic  policy,  procedural,  and 
eligibility  decisions  for  the  program. 

(b)  Eligibility  Committees.  A  National 
Eligibility  Committee  shall  consist  of  a 
chairman  and  such  other  members 
selected  by  the  Director  as  he  deems 
necessary,  who  shall  serve  at  the 
pleasure  of  the  Director.  Local  elibility 
shall  be  determined  by  the  local  Federal 
Coordinating  Committees.  The  National 
Eligibility  Committee  is  responsible  for 
recommending  to  the  Director 

(1)  Eligibility  determinations  on 
national  voluntary  agencies; 

(2)  Modffication  of  eligibility 
standards  and  requirements  as  needed; 
and 

(3)  Any  other  matters  as  requested  by 
the  Director. 

S  950.203    Program  Admmistratton. 

(a)  Federal  Agency  Heads.  The  head 
of  each  executive  department  and 
agency  is  responsible  for 

(1)  Seeing  that  voluntary  fund-raising 
witUn  the  department  or  agency  is 
conducted  in  accordance  with  the 
policies  and  procedures  prescribed  by 
this  Part; 

(2)  Designating  a  top-level 
representative  as  Fund-Raising  Program 
Coordinator  to  work  with  the  Director 
as  necessary  in  the  administration  of  the 
fund-raising  program  within  the  agency: 

(3)  Assuring  full  participation  and 
cooperation  from  his  installations  in 
local  fund-raising  campaigns: 

(4)  Asstuing  that  the  policy  of 
volimtary  giving  and  clear  employee 
choice  is  upheld  during  the  fund-raising 
campaign;  and 

(5)  Providing  a  mechanism  to  look  into 
employee  complaints  of  undue  pressure 


and  coercion  in  Federal  fund-raising. 
Agencies  shall  provide  procedures  and 
assign  responsibilities  for  the 
investigation  of  such  complaints. 
Personnel  offices  shall  be  responsible 
for  informing  employees  of  the  proper 
orgnization  channels  for  pursuing  such 
complaints. 

(b)  Fund-Raising  Program 
Coordinators.  The  responsibilities  of 
agency  Fund-raising  Program 
Coordinators  are  to: 

(1)  Cooperate  with  the  Director,  the 
local  Federal  Coordinating  Committee 
and  the  Principal  Combined  Fund 
Organization  in  the  development  and 
operation  of  the  program; 

(2)  Maintain  direct  liasion  with  the 
Office  of  the  Director  in  the 
Administration  of  the  program; 

(3)  Publicize  program  requirements 
throughout  the  department  or  agency; 

(4)  Answer  inquiries  about  the 
program  from  officials  and  employees 
and  frt)m  external  sources;  and 

(5)  Investigate  and  arrange  for  any 
necessary  corrective  action  on 
complcdnts  that  allege  violation  of  fund- 
raising  program  requirements  within  the 
agency. 

S  950.205    Program  coordinatioa 

The  Director  coordinates  the  agencies* 
adminisfration  of  the  fund-raising 
program  and  maintains  liaison  with 
voluntary  agencies. 

S  950.207    Local  voluntary  agency 
rapfsentativ—. 

Federated  and  national  voluntary 
agencies  provide  their  State  and  local 
representatives  with  policy  and 
procedural  guidance  on  the  Federal 
program.  The  local  representatives  are 
responsible  for  furnishing  educational 
materials,  speakers,  and  campaign 
supplies  as  may  be  required  and 
appropriate  to  the  Federal  program. 

{950200    Local  Fedanl  agency  heads. 

The  head  of  the  Federal  department  or 
agency  provides  the  heads  of  the  local 
Federal  offices  and  installations  with 
copies  of  the  Federal  fund-raising 
regulationi.  The  local  agency  heads  are 
responsible  for. 

[a]  Cooperating  with  representatives 
of  the  local  Federal  Coordinating 
Committee,  the  Principal  Combined 
Fund  Organization  and  with  the  local 
Federal  officials  in  organizing  local 
Federal  campaigns; 

(b)  Undertaking  official  campaigns 
within  their  offices  or  installations  and 
providing  active  and  vigorous  support 
with  equal  emphasis  for  each  authorized 
campaign; 
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(c)  Assuring  that  personal 
solicitations  (hi  the  )ob  are  oiganized 
and  conducted  in  accordance  with  the 
procedures  set  in  these  regulations;  and 

(d)  Ensuring  that  authorized 
campaigns  are  kept  within  reasonable 
administrative  limits  of  official  time  and 
expense. 

SM0£11    Local  Federal coonJinating 

(a)  When  there  are  a  number  of 
Federal  agency  offices  and  installations 
in  the  same  local  area,  some  interagency 
coordination  is  necessary  in  order  to 
achieve  effective  commimity-wide 
campaigns  and  to  improve  general 
understanding  and  compliance  with  the 
fund-raising  program.  The  Director 
assigns  the  responsibility  for  local 
coordination  to  existing  organizations  of 
Federal  agency  heads  whenever 
possible  and  to  special  committees 
where  needed.  The  local  Federal 
Coordinating  Committee  is  authorized  to 
make  all  decisions  within  the  provisions 
and  policies  established  in  this  Part  on 
all  aspects  of  the  local  campaign, 
including  eligibility  and  the  supervision 
of  the  local  community  campaign  and 
the  Principal  Combined  Fund 
Organization.  Such  decisions  may  be 
appealed,  however,  to  the  Director. 

(b)  Authorized  Local  Federal 
Coordinating  Committee.  Coordinating 
responsibility  is  assigned  by  the 
Director  to  one  of  the  following 
organizations: 

(1)  Federal  Executive  Boarxis.  The 
boards  exist  in  principal  cities  of  the 
United  States  for  the  purpose  of 
improving  interagency  coordination. 
They  are  composed  of  local  Federal 
agency  heads  who  have  been  designated 
as  Board  members  by  the  heads  of  their 
depiulmmits  and  agencies  under 
Presidential  authority. 

(2)  Federal  Executive  Associations 
and  Business  Associations,  self- 
organized  associations  of  local  Federal 
officials,  and  the  Department  of  Defense 
National  PoUcy  Coordinating  Committee 

(3)  Fund-Raising  Program 
Coordinating  Committees.  These 
conunittees  are  established  in 
communities  where  there  is  no  Federal 
Coordinating  Committee  in  existence. 
Leadership  in  organizing  such  a 
committee  is  the  responsibility  of  the 
head  of  the  local  Federal  installation 
that  has  the  largest  number  of  civilian 
and  uniformed  services  personnel.  Local 
Federal  agency  heads  or  their 
designated  representatives  serve  on  the 
committee  and  determine  all 
organizational  arrangements. 

(c)  Employee  union  representation.  In 
order  to  ensure  employee  participation 
in  the  planning  and  conduct  of  the  CFC. 


emplojree  representatives  from  the 
princqial  employee  unions  of  local 
Federal  installations  should  be  invited 
to  serve  in  ndiatever  organization 
exercises  local  coordinating 
responsibilities. 

(d)  Fund-raising  responsibilities. 
Within  the  bmits  of  the  policies, 
procedures,  and  arrangements  made 
nationaUy,  the  fund-raising 
responsibilities  of  local  Federal 
Coordinating  Committees  are  to: 

(1)  Facilitate  local  campaign 
arrangements.  The  Federal  Coordinating 
Committee  (i)  names  a  high-level 
chairman  for  the  authorized  Federal 
campaigns,  (ii)  provides  lists  of  Federal 
activities  and  tibeir  personnel  strength, 
(iii)  cooperates  on  interagency  briefing 
sessions  and  kick-off  meetings,  and  (iv) 
supports  appropriate  pubhcity  measures 
needed  to  assure  campaign  success. 

(2)  Administer  program  requirements. 
The  Coordinating  Committee  is 
responsible  for  organizing  the  local 
Combined  Federal  Campaign, 
supervising  the  activities  of  the  Principal 
Combined  Fund  Organization,  and 
acting  upon  any  problems  relating  to  a 
voluntary  agency's  noncompliance  with 
the  policies  and  procedures  of  the 
Federal  fund-raising  program. 

(3)  Develop  understanding  of 
campaign  program  policies,  procedures 
and  voluntary  agency  programs.  The 
local  Federal  Coordinating  Committee 
serves  as  the  central  medium  for 
communicating  program,  poUdes  and 
procedures  of  the  Campaign  and  for 
understanding  the  organizations 
employees  are  being  asked  to  support 
and  how  employees  can  obtain  services 
they  may  need  from  these  organizations. 

(e)  Principal  Combined  Fund 
Organization.  The  local  Federal 
Coordinating  Committee  will  supervise 
a  local  Principal  Combined  Fund 
organization.  The  Principal  Combined 
Fund  Organization  will  raise  money 
from  Federal  employees  and  administer 
the  local  campaign,  under  the  direction 
of  the  local  Federal  Coordinating 
Committee. 

(f)  Communication  and  Resolution 
Procedures  Through  the  Director.  Office 
of  Personnel  Management  Each  local 
Federal  agency  head  will  receive  fund- 
raising  directions  through  his  agency 
channels  and  will  raise  questions  that 
pertain  to  fund-raising  activities  within 
his  agency  by  the  same  means. 
However,  the  local  Federal  Coordinating 
Committee  refers  unresolved  local  fund- 
raising  questions  or  problems  that  are 
common  to  seveal  Federal  agencies 
directly  to  the  Director.  The  Director 
communicates  directly  with  the 
chairman  of  the  local  Federal 


Coordinating  Group  for  information 
about  ttie  local  fund-raising  situation. 

$•50213 


Any  Federal  enq>loyee  who  serves  on 
the  Eligibility  Committee,  a  local  Federal 
Coowtimating  Committee,  or  as  a  Federal 
agency  fund-raising  program 
coordinator  must  not  participate  m  any 
decision  situations  where,  because  of 
membership  on  the  board  or  other 
affiliation  with  a  voluntary  agency, 
there  could  be  or  appear  to  be  a  conflict 
of  interest 


SubiMft 

for  Vohmlary  AoMides 

§950301    TVpasofvoluntwyi 

Voluntary  agencies  are  private,  self- 
governing  organizations  financed 
primarily  by  contributions  from  the 
public.  Some  are  national  in  scope,  widi 
a  national  organization  that  provides 
services  at  localities  through  State  or 
local  chapters  or  affiliates.  Othras  arc    ' 
primarily  local,  both  in  form  of 
organization  and  extent  of  services. 

$950303    Typ—  of fantf-rlainB mthodi. 

(a)  The  methods  used  by  voluntary 
agencies  in  public  fund-raising  will  be 
either  federated  or  independoiL  A 
national  federated  group  most  meet  the 
same  eligibility  criteria  as  a  national 
agency,  and  have  at  least  10  local 
agencies  in.at  least  200  local  ambined 
campaigns.  In  federated  canq>aigns, 
local  voluntary  agencies  join 
contractually  into  a  single  mganization 
for  fund-raising  purposes.  A  local  United 
Way,  united  fund,  community  chest,  m 
other  local  federated  group  will  be 
considered  and  supported  as  a  single 
agency.  Local  chapters  or  affiliates  of 
national  agencies  can  form  local 
federations  or  be  admitted  as  additional 
participating  members  of  national 
federated  groups. 

(b)  An  independent  campaign  is  one 
conducted  by  a  local  or  national 
voluntary  agency  through  its  own  fund- 
raising  organizatioa  National  agencies 
may  conduct  independent  campaigns  or 
participate  in  a  federation. 

§950305 


(a)  On-the-JobSolicitation.  in  order  to 
have  only  one-the-job  solicitation,  i.e.,  a 
Combined  Federal  Campaign, 
independent  appeals  must  be  combined 
into  a  single  joint  campaign  of  eligible 
health  and  welfare  organizations  in 
conformance  with  the  policies  and 
procedures  prescribed  in  this  Part 

(b)  Campaign  Arrangements 
Established  Nationally.  Basic  campaign 
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arrangements  are  establlahed  by  the 
Director.  Local  Federal  agency  heads 
are  not  authorized  to  vary  from  the 
established  arrangements  except  to  the 
extent  that  local  variations  are 
expressly  provided  for  in  this  Part 

(c)  Number  of  Solicitations.  Not  more 
than  one  solicitation  on  the  job  will  be 
made  at  any  location  annually  on  behalf 
of  voluntary  health,  welfare,  or 
international  service  agencies,  except  in 
the  case  of  an  emergency  or  disaster 
appeal  for  which  specific  prior  approval 
has  been  granted  by  the  Director. 

(d)  Responsible  Conduct  In  the  event 
a  national  voluntary  agency  fails  to 
adhere  to  the  eligibility  requirements  or 
to  the  policies  and  procedures  of  the 
Federal  program,  solicitation  privileges 
may  be  withdrawn  by  the  Director  at 
any  time  after  due  notice  to  the  agency 
and  opportunity  for  consultation. 

9950.307    Dvflnitlon  of  tarms  utMl  m 


(a)  Domestic  Area.  The  50  United 
States,  the  Panama  Canal  Zone,  and  the 
Commonwealth  of  Puerto  Rico. 

(b)  Overseas  Area.  All  other  points  in 
the  world  where  Federal  employees  or 
members  of  the  uniformed  services  are 
stationed. 

(c)  Recognized  National  Voluntary 
Agency.  An  agency  that  has  been 
declared  eUgibie  by  the  Director  for 
participation  in  campaigns  in  the 
Federal  establishment 

(d)  National  Voluntary  Agency 
"Supported  Primarily  through  United 
Ways,  United  Funds,  and  Community 
Chests. "  An  agency  that  generally 
sohcits  within  the  Federal  establishment 
as  a  participating  member  of  United 
Ways,  united  funds,  conununity  chests, 
or  other  local  federated  groups  that  are 
members  in  good  standing  or,  or  are 
recognized  by.  United  Way  of  America. 

(e)  Federated  Community.  A  federated 
community  is  a  geographical  location 
within  the  domestic  area  where  a 
federated  fund-raising  program  exists.  In 
a  federated  community,  recognized 
national  voluntary  agencies  can  join  a 
federated  campaign  group  or  participate 
individually.  However,  voluntary 
agencies  "supported  primarily  through 
United  Way,  united  fimds,  and 
community  chests"  are  authorized  to  - 
solicit  on-the-job  in  a  federated 
community  only  as  participating 
members  of  the  local  United  Way,  fund, 
or  chest 

S  950.309    F«d«nrtMl  and  ovarsMs 


(a)  Authorized  Federated  Groups.  (1) 
United  Way  of  America  and  any  local 
United  Way.  united  fund,  conununity 
chest  or  other  local  federated  group  that 


is  a  member  in  good  standing  of,  or  is 
recognized  by.  United  Way  of  America 
and  that  meets  the  eligibility 
requirements  in  these  regulations  is 
authorized  on-the-job  solicitation 
privileges  in  its  local  campaign  area  on 
behalf  of  any  of  its  member  agencies 
that  also  meet  these  requirements. 
Certifications  as  to  the  eligibility 
requirements  on  behalf  of  local  United 
Ways,  united  funds,  and  community 
chests  and  each  member  agency  wUl  be 
made  by  United  Way  of  America  to  the 
Director. 

(2)  The  American  Red  Cross,  the 
National  Health  Agencies,  the 
International  Service  Agencies,  the 
National  Service  Agencies  and  such 
other  groups  which  shall  meet  the 
eligibility  standards  under  this  Part  as 
determined  by  the  Director,  shall  be 
authorized  on-the-job  solicitation 
privileges  on  behalf  of  their  member 
agencies  that  also  meet  all  requirements 
of  this  Part.  Certification  for  each 
subunit  that  they  meet  such 
requirements  wUl  be  made  to  the 
Director. 

(3)  If  a  member  agency  does  not  meet 
the  eligibility  requirements,  it  shall  not 
be  permitted  to  soUcit  contributions 
from  Federal  personnel  in  the  local  area. 
Failure  by  a  member  agency  to  meet  the 
requirements  will  disqualify  the 
federated  group  from  soliciting 
contributions,  unless  after  notice  to  the 
group  of  intent  to  cancel,  corrective 
action  is  taken  to  the  satisfaction  of  the 
Director.  If  appropriate  corrective  action 
is  not  taken,  the  Director  may  disqualify 
the  federated  group. 

(b)  Local  Federated  Agencies.  To  be 
eligible  for  participation  in  the  Federal 
fund-raising  program,  the  local 
federated  group  must  be  broadly 
representative  in  its  board  and 
committee  membership  of  the 
community  and  must  be  making  bona 
fide  efforts  to  meet  community  needs. 
Requirements  for  participation  in  a  local 
federated  group  must  be  in  writing, 
available  to  the  public,  reasonable,  and 
applied  fairly  and  uniformly  to  all  local 
agencies  requesting  participation. 
Procedures  must  be  provided  by  the 
federated  group  for  at  least  one  review 
of  any  decision  denying  participation 
requested  by  a  local  agency.  The  review 
must  be  conducted  by  a  committee  or 
group  within  the  federated  organization 
that  did  not  participate  in  the  original 
decision.  A  written  statement  of  the 
reasons  for  denial  must  be  provided  to 
the  applicant  agency.  Where  a  local 
chapter  or  affiliate  of  a  national  agency, 
precluded  from  independent 
participation  in  the  Federal  fund-raising 
program  because  the  agency  is  not 
approved  for  participation,  such  chapter 


or  affiliate  may  request  the  Director, 
after  securing  a  report  by  the  Federated 
group,  to  determine  that  the  reasons  for 
its  non-approval  are  not  "arbitrary  and 
capricious." 

(c)  'Vauses" Not  Federated. 
Solicitation  for  a  health  or  other 
"cause."  e.g..  for  "Mental  Health"  or 
"Heart  Disease,"  without  identificatioo 
of  the  specific  voluntary  agency  for 
which  the  funds  are  sought  is  not 
authorized.  All  funds  collected  from 
Federal  personnel  must  be  allocated 
only  to  specific  voltmtary  agencies. 

(d)  Designation  of  Federated  Area. 
The  recognition  of  a  local  Federal 
Coordinating  Committee  by  the  Director 
designates  that  community  as  a 
recognized  local  campaign  site.  Two  or 
more  authorized  local  Federal 
Coordinating  Committees  are  authorized 
to  develop  coordinated  solicitations  best 
suited  to  the  needs  of  their  locahties. 

(e)  Overseas  Campaign. — (1)  DoD 
Overseas  Combined  Federal  Campaign. 

(i)  A  Combined  Federal  Campaign  is 
authorized  for  all  Department  of 
Defense  activities  in  the  overseas  areas 
during  a  six-week  period  in  the  fall. 
Agencies  that  may  participate  in  the 
Overseas  Combined  Federal  Campaign 
will  consist  of:  The  American  Red  Cross; 
the  United  States  Organization:  those 
national  health  agencies  recognized  for 
campaigns  in  the  domestic  area  (the 
Federal  Service  Campaign  for  the 
National  Health  Agencies);  and  those 
international  service  agencies 
recognized  for  campaigns  in  the 
domestic  area,  plus  any  national  or 
federated  agency  recognized  for 
overseas  campaigns;  any  of  which  is 
eligible  to  be  Principal  Combined  Fimd 
Organization. 

(ii)  Contributors  to  the  DoD  Overseas 
Combined  Federal  Campaign  are 
required  to  designate  their  gifts  to  one  or 
more  of  the  eligible  agencies  or  the 
Principal  Combined  Fund  Organization. 
The  Principal  Combined  Fund 
Organization  for  the  overseas  campaign 
shall  pay  the  amounts  collected  directly 
to  the  designated  agencies,  less  the 
processing  fee,  if  any,  approved  in 
advance  of  the  campaign  by  the  Federal 
official  in  the  overseas  area  responsible 
for  the  local  campaign  arrangements. 

(2)  Local  Voluntary  Agency 
Campaigns.  The  heads  of  overseas 
offices  and  installations  may,  at  their 
discretion,  permit  the  soUcitation  of 
their  military  and  civilian  personnel  for 
local  voltmtary  agencies.  Such 
campaigns  will  be  conducted  in 
accordance  with  the  basic  policies  and 
procedures  of  the  Federal  program  and 
at  times  which  do  not  conflict  with  the 
DoD  Overseas  Combined  Federal 
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Campaign  period.  The  eligibility 
standards  in  Subpart  D  will  be  used  as 
guidelines  in  determining  the  eligibility 
of  local  voluntary  agendes.  Federal 
leadership  in  organizing  such  campaigns 
will  be  assumed  by  the  head  of  the 
overseas  Federal  establishment  that  has 
the  largest  number  of  U.S.  personnel  in 
the  campaign  area. 

(3)  Optional  Participation  by  Certain 
Civilian  Agencies.  Federal  civilian 
departments  and  agencies  that  have 
traditionally  considered  their  overseas 
personnel  as  members  of  the  National 
Capital  Area  for  fund-raising  purposes 
may  continue  this  practice. 

§850311    Off-thHobsolidtatlonatptocM 
of  employiiiMiL 

Voluntary  agencies  that  are  not 
recognized  for  the  on-the-job  program 
may  be  authorized  off-the-job 
solicitation  privileges  at  places  of 
Federal  employment  under  the 
conditions  specified.  Dual  solicitation  is 
not  authorized,  so  this  privilege  cannot 
be  made  available  to  any  voluntary 
agency  that  is  included  in  the  on-the-job 
program. 

(a)  Family  Quarters  on  Military 
Installations.  Voluntary  agencies  may 
be  permitted  to  solicit  at  private 
residences  or  at  similiar  on-post  family 
public  quarters  in  unrestricted  areas  of 
military  installations  at  the  discretion  of 
the  local  commander.  However,  such 
solicitation  may  not  be  conducted  by 
military  or  civilian  personnel  in  their 
ofGdal  capadty  during  duty  or  non-duty 
hours,  nor  may  such  soUdtation  be 
conducted  as  an  oSidal  command- 
sponsored  project  This  restriction  is  not 
intended  to  prohibit  or  to  discourage 
military  and  dvilian  personnel  from 
participating  as  private  dtizens  in 
volimtary  agency  activities  during  their 
off-duty  hours. 

(b)  Public  Entrances  of  Federal 
Buildings  and  Installations.  Voluntary 
agendes  that  engage  in  limited  or 
spedalized  methods  of  solidtation— for 
example,  the  use  of  "poppies"  or  other 
similar  tokens  by  veterans 
organizations — may  be  permitted  to 
solicit  at  entrances  or  in  concourses  or 
lobbies  of  Federal  buildings  or  - 
installations  normally  open  to  the 
general  public.  The  heads  of  the  Federal 
agendes  occupying  the  building  or 
installation  may  authorize  this  privilege 
for  no  more  than  two  (2)  business  days, 
if  he  believes  this  will  not  disrupt  the 
functioning  of  the  agency  and  if  this  also 
is  approved  by  the  build^  manager,  if 
not  an  agency  employee,  regarding  the 
functioning  of  the  building.  The 
agreement  with  the  local  representatives 
of  the  voluntary  agency  will  specify  the 
authcHized  locations,  the  number  of 
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solidtors  that  may  be  used,  and  any/ 
other  necessary  arrangements. 

SubfMrt  D— ElgMRty  RequiTMnMitt 
for  National  Voluntary  Agendes 

{950.401    Purpose 

These  eligibility  requirements  are 
established  to  ensure  that 

(a)  Only  responsible  and  worthy 
voluntary  agendes  are  permitted  to 
solidt  on  the  job  in  Federal 
installations: 

(b)  "ITie  funds  contributed  by  Federal 
personnel  will  be  used  effectively  and 
for  the  announced  purposes  of  the 
solidting  agendes;  and 

(c)  All  recognized  national  voluntary 
agendes  meet  requirements  of  Executive 
Order  12353  of  March  23, 1982. 

{950403    Gansral rsqutrements for 


(a)  Type  of  Agency.  Only  nonprofit 
tax-exempt  charitable  organizations, 
supported  by  voluntary  contributions 
from  the  general  public  and  providing 
direct  and  substantial  services  to 
persons  for  health  and  welfare  and  other 
appropriate  national  voluntary  services, 
are  eligible  for  approval  All  such 
services  must  be  consistent  with  the 
polides  of  the  United  States 
Government 

fb)  Integrity  of  Operations.  Only 
voluntary  agendes  having  a  high  degree 
of  integrity  and  responsibilify  in  the 
conduct  of  their  affairs  will  be 
approved.  Funds  contributed  to  such 
organizations  by  Federal  personnel  must 
be  effectively  used  for  the  announced 
purposes  of  the  agency. 

(c)  National  Scope.  The  voluntary 
agency  must  demonstrate  that 

(1)  It  is  organized  on  a  national  scale 
with  a  national  assodation  that  is 
representative  of  its  constituent  parts 
and  that  through  its  board  of  directors, 
exerdses  dose  supervision  over  the 
operations  and  fund-raising  polides  of 
any  local  chapters  or  affiliates. 

(2)  It  has  earned  good  v«ll  and 
acceptability  throughout  the  United 
States,  particularly  in  dties  or 
communities  withhi  which  or  nearby  are 
Federal  offices  or  installations  with 
large  numbers  of  personnel. 

(3)  National  scope,  that  is,  scale, 
goodwill,  and  acceptability,  must  be 
demonstrated  by: 

(i)  When  a  voluntary  agency  provides 
a  service  in  all  or  most  of  the  States,  or 
in  several  foreign  countries,  or  in  several 
parts  of  one  large  foreign  nation; 

(ii)  When  contributor  support  comes 
from  all  or  most  parts  of  the  Nation; 

(iii)  By  the  extent  of  public  support 
and  the  number  and  the  geographical 
spread  of  contributors: 


(iv)  By  the  national  character  of  any 
public  campaign,  which  may  be  shown 
by  a  large  number  (a  75)  of  local 
chapters  or  affiliates  or  representatives 
which  promote  such  a  campaign; 

(v]  By  the  reputation  of  the 
organization  nationally;  and 

(vi)  By  the  proportionate  effect  of  the 
organization's  partidpation  in  CFC  on 
total  income. 

(d)  Type  of  Campaign.  Approval  will 
be  granted  only  for  fund-raising 
campaigns  in  support  of  current 
operations.  Capital  fund  campaigns  ai« 
not  authorized. 

{95O40S    SpeeMeiequheiiMnts. 

(a)  Eligibility.  To  be  eligible  for 
approval  by  the  Director  for 
partidpation  in  the  Combined  Federal 
Campaign,  the  national  agency  must 
meet  the  specific  requirements  that  it  be 
one: 

(1)  That  is  either  a  health  or  welfare, 
or  other  appropriate  voluntary  agency, 
as  defined  in  section  950.101  of  this  Part; 

(2)  That  is  voluntary  and  broadly 
supported  by  the  public,  meaning  (i)  that 
it  is  organized  as  a  not-for-profit 
corporation  or  assodation  under  the 
laws  of  the  United  States,  a  State,  a 
territory,  or  the  District  of  Columbia:  (U) 
that  it  is  dassified  as  tax-exempt  under 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1954,  as  amended;  and,  (iii)  that 
with  the  exception  of  agendes  whose 
revenues  are  affected  by  unusual  or 
emergency  circumstances,  as 
determined  by  the  director,  it  has 
received  at  least  50  percent  of  its 
revenues  from  nongovernmental  sources 
or  at  least  20  percent  of  its  revenues 
from  direct  and/ or  indirect  contributions 
in  the  year  immediately  preceding  any 
year  in  which  it  seeks  to  partidpate  in 
the  Combined  Federal  Campaign 
(recently  founded  organizations 
partidpating  in  the  CFC  before  this  Part 
became  effective  will  have  three  (3) 
years  to  comply  with  the  50  percent/20 
percent  requirement); 

(3)  That  is  directed  by  an  active  board 
of  directors,  a  majority  of  whose 
members  serve  without  compensation; 
that  ad<H)ts  and  employs  the  Uniform 
Standards  of  Accounting  and  Financial 
Reporting  for  Voluntary  Health  and 
Welfare  Organizations;  that  prepares 
and  makes  available  to  the  general 
public  an  annual  finandal  report 
prepared  in  accordance  with  the 
Uniform  Standards  of  Accounting  and 
Financial  Reporting  for  Voluntary 
Health  and  Welfare  Organizations  and 
certified  by  an  independent  certified 
public  accountant  that  provides  for  an 
annual  external  audit  by  an  independent 
certified  public  accountant; 
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(4)  That  can  demonstrate  to  the 
director,  if  its  fund-raising  and 
administrative  expense  is  in  excess  of  25 
percent  of  total  support  and  revenue, 
that  its  actual  expense  for  those 
purposes  is  reasonable  under  all  the 
circumstances  in  its  case; 

(5)  That  ensures  that  its  publicity  and 
promotional  activities  are  based  upon 
its  actual  program  and  operations,  are 
truthful  and  nondeceptive,  and  include 
all  material  facts;  and 

(6)  That  has  a  direct  and  substantial 
presence  in  the  local  campaign 
community,  which  presence  shall  be 
demonstrated  to  the  Director  or  local 
Federal  Coordinating  Committee 
docimienting  that  the  services  are 
known  to  and  accessible  to  Federal 
employees  in  the  local  community; 
examples  of  direct  and  substantial 
services  are:  providing  local  services, 
personal  counseling  (if  by  telephone 
with  a  local  phone  number),  local 
disease  prevention  programs  or 
inoculations,  screening  for  detection  of 
problems  or  need  for  services  or 
referrals,  treatments  (of  illnesses, 
poverty,  and  handicaps),  and  local 
educational  or  informational  services;  as 
a  general  rule  employees  in  the 
solicitation  area,  or  their  families, 
should  be  able  to  receive  services  firom 

a  particular  voluntary  agency,  within  a 
reasonable  distance  bom  the 
employment  stations;  however, 
international  organizations  that  provide 
health  and  welfare  services  overseas, 
which  meet  the  eligibility  criteria  except 
for  the  direct  and  substantial  present 
criterion,  shall  be  eligible  to  solicit  funds 
from  Federal  personnel. 

(b)  Fund-Raising  Practice.  The 
voluntary  agency's  publicity  and 
promotional  activities  must  assure 
protection  against  unauthorized  use  of 
agency  contributor's  lists;  must  permit 
no  payment  of  commissions,  kickbacks, 
Hnders  fees,  percentages,  bonuses,  or 
overrides  for  fund-raising;  and  must 
permit  no  general  telephone  solicitation 
of  the  pubUc. 

(c)  Reports.—  (1)  Annual  Report.  The 
voluntary  agency  must  prepare  an 
annual  report  to  the  general  public  that 
includes  a  full  description  of  the 
agency's  activities  and  accomplishments 
and  the  names  of  chief  administrative 
personnel 

(2)  Combined  Reports.  Organizations 
which  represent  more  than  one  subunit 
must  prepare  a  combined  annual 
financial  report  to  the  general  pubUc  in 
accordance  with  the  Uniform  Standards 
of  Accounting  and  Financial  Reporting 
for  Voluntary  Health  and  Welfare 
Organizations.  The  combined  report 
shall  include  all  income  and 
expenditiires  for  the  national  operations 


and  aU  chapters,  committees,  affiliates, 
or  satellites. 

(3)  Source  of  Funds  and  Costs  Report. 
The  voluntary  agency  must  file  a  special 
report  with  the  Director  that  discloses 
on  a  consolidated  basis  the  agency's 
(including  chapters  and  affiliates] 
sources  of  funds,  fund-raising  expense, 
and  use  of  net  funds  in  its  most  recent 
fiscal  year. 

S  950.407    AppfcaUon  raquirafiMnts. 

(a)  Federated  Groups.  Federated 
Groups,  I.e.,  ti>e  American  Red  Cross, 
United  Ways  and  local  community 
chests  or  united  funds  that  are  members 
in  good  standing  of  or  are  recognized  by 
United  Way  of  America,  the  National 
Health  Agencies,  the  International 
Service  Agencies,  the  National  Service 
Agencies,  and  such  other  federations 
which  shall  be  recognized  under  Subpart 
C  do  not  need  to  apply  separately  as 
National  Agencies.  For  purposes  of  this 
Part,  the  American  Red  Cross  and  its 
chapters  are  recognized  as  operating  an 
accomiting  and  financial  system  in 
substantial  compUance  with  the 
Uniform  Standards  of  Accounting  and 
Financial  Reporting  for  Voluntary 
Health  and  Welfare  Organizations  and 
certification  to  this  effect  by  local 
chapters  is  not  required. 

(b)  National  Agencies.  In  order  to  be 
considered  for  solicitation  privileges  in 
domestic  or  overseas  campaigns  in  the 
Federal  service,  each  national  voluntary 
agency  must  file  an  application 
annually.  National  voluntary  agencies 
that  have  already  been  approved  for 
fund-raising  privileges  in  the  Federal 
service  are  not  required  to  submit  the 
information  requested  in  paragraphs 
(f)(1),  (2),  (3).  (4),  and  (8)  of  this  section, 
except  where  there  has  been  a 
substantial  or  significant  change  in 
these  items;  for  example,  a  change  in 
purpose  of  the  organization  or  a  decline 
in  chapter  coverage  or  activity.  They  are 
required  to  furnish  information  in 
paragraphs  (f)(5),  (6).  (7),  (9),  (10),  (11), 
and  (12)  of  this  sectioa 

(c)  Time  and  Place  of  Filing. 
Applications  must  be  filed  with  the 
Office  of  the  Director,  U.S.  Office  of 
Personnel  Management  Washington, 
DC  20415.  Applicants  are  urged  to  file  as 
early  as  possible  in  each  calendar  year. 

(d)  National  Eligibility.  The  Director, 
with  the  assistance  of  a  National 
Eligibility  Committee  of  government 
officials,  employee  organization  leaders 
and  private  citizens,  uses  the 
information  filed  with  the  agency's 
application  and  derived  from  other 
responsible  sources  to  make  his  decision 
on  an  agency's  eligibility.  The  National 
Eligibility  Committee  shall  consider  tiie 
applications  fairly,  hold  meetings  and 


hearings  as  appropriate,  and  make 
recommendations  to  the  Director. 
National  eligibility  shall  only  give  a 
presumption  of  local  eligibility,  which 
must  also  meet  the  requirements  of 
S  950.501.  Where  a  local  chapter  of  an 
eligible  national  agency  is  denied 
participation  in  a  local  campaign,  it  may 
appeal  to  the  Director,  whose  decision 
shall  be  flnaL 

(e)  Notice  of  Decision.  Applicants  for 
national  eligibility  are  to  be  notified  of 
the  decisions  as  soon  as  possible  after 
filing.  If  dissatisfied  with  the  Director's 
decision,  the  applicants  may  requres  a 
review  of  the  decision  by  the  Director. 
The  second  decision  will  be  final, 
subject  to  appropriate  judicial  review  or 
legislative  action. 

(f)  Form  and  Content  of  Application. 
Applications  shall  be  filed  in  the 
following  fonn  and  will  include  the 
information  dociunents,  and  data 
specified: 

(1)  Corporate  name  and  fiscal  yean 

(2)  Origin,  purpose,  and  structure  of 
organization,  including  information  to 
show  that  the  voluntary  agency  meet  the 
general  and  specific  requirements  of  this 
Subpart; 

(3)  A  list  of  chapters,  affiliates,  or 
representatives  in  alphabetical  order  by 
State;  and  under  the  State,  a  list  of  cities 
with  chapter,  affilitate.  or  representative 
by  names  and  addresses; 

(4)  Demonstration  of  the  good  will  and 
acceptability  of  the  organization 
throughout  the  United  States; 

(5)  Outline  of  the  program, 
particularly  the  nature  of  the  direct 
services  to  persons  provided  by  the 
agency  and  under  what  paragraph  (a)(3) 
of  S  950.101  the  application  is  made. 
Furnish  written  assurance  of  compliance 
with  all  requirements  of  S  950.101(a)(2) 
and  §  S  950.403  through  950.405; 

(6)  Description  of  board  of  directors* 
administrative  activity  in  past  year  and 
list  current  board  members'  names, 
addresses,  and  businesses  or 
professions; 

(7]  Certification  by  an  Independent 
certified  public  accountant  of 
compliance  with  an  acceptable  financial 
system  and  adoption  of  the  Uniform 
Standards; 

(8]  Statement  of  compliance  with  all 
factors  in  the  section  on  fund-raising 
practice. 

(9)  Copy  of  latest  annual  report; 

(10)  Copy  of  latest  financial  report 
prepared  In  accordance  with  the 
Uniform  Standards  of  Accounting  and 
Financial  Reporting  for  Voluntary 
Health  and  Welfare  Organizations  and 
provide  certification  by  an  independent 
certified  public  accountant  that  die 


Federal  Register  /  Vol.  47.  No.  91  /  Tuesday.  May  11,  1982  /  Proposed  Rules 20275 


report  was  prepared  in  conformity  with 
the  Standarids; 

(11)  Copy  of  latest  external  audit  by 
an  independent  certified  public 
accountant;  and 

(12)  A  special  report  to  the  Director, 
consistent  with  the  reporting 
requirements  of  the  Standards.  The 
report  must  include  the  agency's  sources 
of  funds,  expenditures  by  program 
service,  and  supporting  services  with 
fund-raising  and  other  expenditures 
listed  separately.  The  report  must  cover 


the  most  recent  fiscal  year  and  represent 
a  consolidated  statement  of  national 
and  affiliate  income  and  expenditures. 

The  amount  of  contributions  received 
fi"om  United  Ways,  united  funds  or 
community  chests,  from  Federal  service 
campaigns,  and  the  total  from  all  oth^r 
sources,  especially  transfers,  dues,  or 
other  funds  from  affiliated 
organizations,  must  be  separately 
identified  and  shown.  All  entries  must 
be  reported  in  dollar  and  percent  of  total 
contribution.  The  report  must  be 


furnished  in  accordance  with  the  format 
shown  in  the  appendix  to  this  Subpart 

(g)  The  EKrector  shall  be  authorized  to 
investigate  facts  cmd  circumstances  on 
issues  relating  to  eligibility  raised  under 
this  Part 

§950.409    PuMc  announcement  of 
recognized  agendee  and  assigned  periods. 
Early  in  the  calendar  year  the  Director 
will  announce  the  names  of  aU  national 
volimtary  agencies  eligible  for 
participation  in  the  Federal  fund-raising 
program  for  the  ensuing  campaign  year. 

BUJJNG  CODE  C32S-01-M 
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Subpart  E— The  Local  Combined 
Federal  Campaign 

§  950.501    Authorized  local  »ohiwt«y 
agenctat^ 

A  local  voluntary  agency  shaD  meet 
the  same  criteria  as  a  national  voluntary 
agency,  except  national  scope,  but  shall 
be  evaluated  under  these  criteria  by  the 
local  Federal  Coordinating  Committee 
recognized  by  the  Director  for  that 
Community.  After  one  year  from  the 
effective  date  of  ttos  Part,  only  local 
groups  afliliated  with  a  federated  or 
other  eligible  national  voluntary  agency, 
as  determined  by  the  local  Federal 
Coordinating  Cmnmittee  or  the  Director, 
upon  appeal,  are  eligible  to  participate 
in  the  local  campaign. 

§950.503    PartclpatiBn In Fedeni 
campalBne  by  local  kidependent  agencies. 

(a)  Arrangements  will  be  established 
by  each  local  Federal  Coordinating 
Committee  to  evaluate  local  voluntary 
agencies  which  seek  to  solicit  separately 
from  the  local  federated  group.  TTiese 
procedures  will  require  eligible  local 
voluntary  agencies  to  preregister  with 
the  local  Federal  Coordinating 
Committee  to  participate  in  that  year's 
Combtiffid  Federal  Campa^n. 
Arrangementa  wiB  be  made  by  the 
Central  Receipt  and  Accounting  Pbint  to 
distribute  contributions  to  authorized 
agendas  after  appropriate  adjustments 
are  made  for  "shrinkage"  and  approved 
administrative  costs. 

(b)  Application  procedures.  In  order 
to  be  eligible  for  participation  faj  the 
Combined  Federal  Campaign,  local 
agenices  must  submit  an  application  for 
registration  in  the  CFC  to  the  local 
Federal  Coordinating  Committee. 
Applications  may  be  submitted  jointly 
for  member  agencies  in  federated 
groups.  The  Federal  Coonfinating 
Committee  is  responsible  for  reviewing 
and  taking  action  on  the  applications 
based  on  eli^bility  requirements  in  this 
Part  especially  diose  of  Subpart  D.  The 
Local  Federal  Coordinating  Committee 
may  request  a  qualified  screening 
organization  to  assist  in  the  processii^ 
and  review  of  applications  against  the 
eligibility  requirements  and  in 
recommending  approval  or  denial  of  the 
application,  but  the  local  Federal 
Coordinating  Committee  must  make  the 
actual  decisions.  If  the  Federal 
Coordinating  Committee  determines  that 
eligibihty  requirements  are  not  met, 
reasons  for  that  determination  will  be 
provided  to  the  agency  within  60  days  of 
the  receipt  of  the  application. 


S950.S05    RaaponaMMy  of  local 
Coontnating  Commmeea. 

Each  Federal  Coordinating  Committee 
is  required  to  orgaaize  a  Combnied 
Federal  Campaign  in  the  local  area  for 
which  it  has  fund-raising  responsibility. 
The  heads  of  executive  departments  and 
agencies  will  request  their  local  officials 
to  cooperate  fully  with  the  decisions  of 
the  Federal  Coordinating  Committee  in 
all  aspects  of  CFC  arrangements.  The 
Federal  Coordinating  Committee  makes 
all  final  decisions  on  the  local  campaign, 
subject  to  ai^>eal  to  the  Director. 

S9S0.507    LoealCFCplM. 

(a)  CFC  as  Uniform  Fund-Raising 
Method.  The  Combined  Federal 
Campaign  is  the  only  authorized  fund- 
raising  method  in  all  areas  in  the  United 
States  in  which  200  or  more  Federal 
employees  are  located.  All  voluntary 
agencies  wishing  to  participate  in  fund- 
raising  within  tlw  Federal  service  must 
do  so  within  the  framewoiii  of  a  local 
Combined  Federal  Campaign. 

(b)  Non-Participation.  In  the  event 
that  any  agency  does  not  follow  these 
regulations  for  participation  in  a  local 
CFC,  fund-raising  privileges  in  local 
Federal  establishments  are  forfeited 
during  that  fiscal  year.  Voluntary 
withcfaawal  will  not  prejudice  eligibility 
for  the  next  year's  nnmpaigw 

(c)  Red  Cross  Participation.  In  local 
communities  where  the  Red  Cross  is  not 
a  participating  monber  of  the  local 
United  Way.  it  will  be  regarded  as  a 
separate  campaign  organization  in  the 
ccmbined  campai^  Red  Cross  chapters 
have  independent  authority  with  respect 
to  fund-raiaing  policy,  so  responsibilify 
for  deciding  on  partidpatioa  in  CFC 
rests  with  the  local  chapter  board  of 
directors.  As  with  the  other  national 
organizationa,  in  die  event  local  Red 
Cross  chapters  choose  not  to  partidpate 
in  CFC  they  are  not  authorized  to  have 
a  separate  campai^  in  local  Federal 
o^ices  or  installations  during  the  fiscal 
year  involved,  except  in  the  case  of  an 
emergency  or  disaster  appeal  for  which 
specific  prior  approval  has  been  granted 
by  the  Director. 

(d)  Exceptions  in  Areas  of  Less  than 
200  Federal  Employees.  Wlwre  there  are 
fewer  than  200  Federal  employees  in  the 
local  campaign  area.  It  may  not  be 
practicable  to  hold  a  Combined  Federal 
Campaign.  Therefore,  in  swA  areas  local 
Federal  offidals  are  not  required  to 
arrange  for  a  Combined  Federal 
Campaign.  However,  if  they  beUeve  it 
would  be  desirable  from  the  standpoint 
of  the  local  commmiity  or  the  Federal 
Government  to  have  such  a  campaign, 
they  may  contact  the  Director  to  arrange 
a  Combined  Federal  Campaign 


regardless  of  the  number  of  employees 
involved 

§950.509    Organtali«thalocirfCMVtf9K 
The  prtndpal  oombinad  fund  orgwiizalkM. 

The  Local  Federal  Coordinating 
Committee  shall  organize  the  local 
community  campaign.  It  will  appoint  a 
campaign  chairman  who  will  carry  out 
campaign  duties  in  conformance  with 
the  pt^ides  and  procedures  prescribed 
in  this  Part  From  among  the  federations 
approved  for  participation  in  the  local 
CTC  the  Federal  Cocmiinating 
Committee  shall  select  a  Prindpal 
Combined  Fund  Organization  to  condud 
the  campaign  and  to  serve  as  fiscal 
agent  In  doing  so  the  Federal 
Coordinating  Committee  shall  select 
whichever  applicant  organization  it 
finds  to  be  the  local  fe<terated  group  in 
the  CFC  geographic  area  that  provides 
through  one  sijedfic.  ammal  public 
solidtation  for  funds  the  greatest 
support  for  diaritable  agendes  that 
depend  on  public  subscriptions  for 
support  and  that  in  the  judgement  of 
the  Federal  Coordinating  Committee, 
can  moat  effectively  provide  the 
necessary  campaign  services  and 
administrative  support  for  a  successful 
Campaign. 

(a)  In  dedding  whether  an 
organization  is  the  Principal  Combined 
Fund  Organization  in  the  CFC 
geographic  area,  the  Federal 
Coordinating  Committee  will  considor 

(1)  Hie  numbo-  of  local  charitable 
agendes  or  afOliates  in  the  CFC 
geo^aphic  area  that  rely  on  the 
apphcant  organization  for  financial 
support  and  that  meet  the  prescribed 
eligibility  criteria  for  participation  in  the 
CFC: 

(2)  The  number  of  dollars  raised  by 
die  applicant  organization  in  the  CFC 
geographic  area  during  its  last 
completed  annual  public  solidtation  for 
funds; 

(3)  The  percentage  of  sodi  doDars- 
disbursed  to  the  charitable  agendes; 
and 

(4)  The  local  capadty  of  the  applicant 
organization  to  provide  the  necessary 
campaign  services  and  administrative 
support  (induding  operation  of  the 
Central  Receipt  and  Accounting  Point)    • 
to  the  local  Federal  Coordinating 
Committee  for  a  successful  Federal 
campaign  in  conformance  with  the 
polides  and  procedures  prescribed  in 
this  Part 

(b)  An  organization  seeking  to  be 
designated  the  Prindpal  Combined  Fund 
Organization  in  a  CFC  area  shall  submit 
its  application  for  sudi  designation  to 
the  local  Federal  Coordinating 
Committee  for  approval  All  such 
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applicants  must  pledge  to  fairiy  and 
equitably  manage  the  campaign;  to 
consider  advice  from,  be  responsible  to 
reasonable  requests  for  information 
from,  and  to  consult  with  other  agencies; 
and  to  be  subject  to  the  decisions  and 
supervision  of  the  local  Federal 
Coordinating  Committee  and  the 
Director.  Upon  submission  of  a 
complaint  by  a  local  Federal 
Coordinating  Committee  or  a  Federated 
or  national  voluntary  agency,  the 
Director  may  revoke  the  designation  as 
a  Principal  Combined  Fund 
Organization,  if  in  his  discretion,  he 
finds  these  pledges  are  not  fulfilled, 
(c)  AppUcations  shall  include  the 
following: 

(1)  The  names  of  the  voluntary 
agencies  in  the  area  that  rely  on  the 
applicant  organization  for  financial 
support  and  that  meet  the  eligibility 
criteria  set  in  this  Part; 

(2)  The  boundaries  of  the  area 
covered  by  the  pubUc  donation 
solicitation  of  the  appUcant 
organization; 

(3)  The  number  of  dollars  raised  in  the 
CFC  geographic  area  by  the  applicant 
during  its  last  completed  annual  public 
soUcitation  for  funds; 

(4)  The  percentage  of  such  dollars 
disbursed  to  the  charitable  agencies: 

(5)  Agreement  to  transmit 
contributions,  as  designated  by  Federal 
employees,  to  charitable  organizations 
approved  for  participation  and  listing  in 
the  local  CFC  (minus  only  the  approved 
fee  for  administrative  cost 
reimbiu*sement  and  approved 
"shrinkage"  factor); 

(6)  Certification  that  it,  and  its 
participating  member  organizations,  are 
in  compliance  with  all  applicable 
eligibihty  requirements  specifed  in  this 
Part  for  participation  in  the  CFC; 

[7]  Fee  proposed  to  be  charged  by  the 
applicant  organization  for 
reimbursement  for  fund-raising  and 
administrative  costs; 

(8}  Statement  that  the  applicant 
organization  does,  or  does  not  regularly 
maintain  as  an  intregral  pari  of  its 
charitable  activities  a  local  volunteer 
evaluation  and  allocation  committee; 
and 

(9)  Statement  that  the  applicant 
organization  is  organized  to  provide  the 
necessary  campaign  services  and 
support  to  the  local  Federcd 
Coordinating  Conunittee  for  a  successful 
Federal  campaign  in  conformance  with 
the  policies  and  procedures  prescribed 
in  this  Part. 

(d)  Member  agencies  of  federations 
and  other  agencies  certified  for  Usting 
and  receipt  of  designations  through  the 
approved  local  or  national  admission 


process,  shall  be  eligible  to  receive 
designations. 

(e)  The  Principal  Combined  Fund 
Organization  shall  provide  a  form  for 
the  employee  to  indicate  any  amounts 
he  may  wish  to  designate  to  afiiliated 
and  non-affiliated  beneficiaries.  The 
Principal  Combined  Fund  Organization 
shall  pay  the  amount  collected  to  the 
employee-designated  beneficiary  agency 
less  the  amount  necessary  to  reimburse 
the  Principal  Combined  Fund 
Organization  for  administrative 
expenses  and  a  "shrinkage"  factor 
approved  by  the  local  Federal 
Coordinating  Committee  and 
estabhshed  on  the  basis  of  "shrinkage" 
experience  in  the  local  CFC 

(f)  The  fee  charged  for  administrative 
cost  reimbursement  must  be  approved  in 
advance  by  the  local  Federal 
Coordinating  Committee  and  published 
in  the  campaign  literature. 

(g)  All  contributions  not  designated  to 
specific  agencies  or  specific  federated 
agencies  shall  be  deemed  to  have  been 
designated  to  the  Principal  Combined 
Fund  Organization.  A  statement  of  that 
fact  shall  be  clearly  stated  on  the  face  of 
each  pledge  card  in  red  ink. 

(h)  The  Principal  Combined  Fund 
Organization  shall  issue  a  report  to  the 
local  Federal  Coordinating  Committee 
within  a  reasonable  time  following  the 
campaign  Indicating  the  following 
information: 

(1)  Dollars  raised, 

(2)  Number  of  contributors, 

(3)  Amoimts  designated  to  affiliated 
and  non-affiliated  agencies, 

(4]  Amount  designated  to  the  Principal 
Combined  Fund  Oirganization,  and 

(5)  Costs  of  administering  the 
campaign,  including  the  Central  Receipt 
and  Accounting  Point 
Provision  must  be  made  by  the  Principal 
Combined  Fund  Organization  for  the 
audit  of  CFC  funds.  If  the  CFC  is  over 
$100,000,  an  independent  certified  audit 
must  be  performed.  Copies  of  the  audits 
will  be  submitted  to  the  appropriate 
local  Federal  officials  and  made 
available  for  inspection  by  participating 
agencies  if  desired. 

(i)  CFC  Committee.  Where  necessary, 
the  local  Federal  Coordinating 
Conunittee  may  designate  a  committee 
from  among  its  principal  members, 
called  the  CFC  Committee,  to  give  top 
leadership  and  direction  to  the  planning, 
conduct  and  evaluation  of  the  local 
combined  campaign.  The  Federal 
Coordinating  Committee,  however,  may 
not  redelegate  any  final  authority  for  the 
campaign  to  the  CFC  Conunittee.  The 
Chairman  of  the  Campaign  need  not  be 
the  Chairman  of  the  organization 
designated  as  the  local  Federal 
Coordinating  Conunittee. 


(j)  Action  Steps  by  the  Local  Federal 
Coordinating  Committee  Chairman.  The 
Chairman  of  the  local  Federal 
Coordinating  Committee  is  authorized  to 
estabUsh  a  Local  Joint  Work  Group  of 
Federal  representatives  and 
representatives  of  the  Principal 
Combined  Fund  Organization,  when 
necessary,  to  assemble  necessary 
information  and  data,  plan  the  detailed 
campaign  arrangements,  identify  policy 
issues,  and  prepare  campaign  materials. 
The  work  group  should  have  a  Federal 
chairman,  other  management  and 
employee  representatives  as  deemed 
advisable,  and  representatives  from  the 
Principal  Combined  Fund  Organization. 
But  all  decisions  are  to  be  reported  to 
the  local  Federal  Coordinating 
Committee  for  formal  approval 

(k)  Loaned  Executive  Program.  One  or 
more  loaned  Federal  executives  may  be 
used  in  a  Combined  Federal  Campaign. 
The  Loaned  Executive  Program  was 
authorized  by  President  Nixon  in  a 
memorandum  to  heads  of  departments 
and  agencies  dated  March  3, 1971.  A 
Loaned  Executive  may  be  detailed  from 
his  agency  on  a  full  or  part-time  basis, 
for  a  spedfic  period  of  time,  to  conduct 
or  assist  in  the  operation  of  a  Combined 
Federal  Campaign.  The  employing 
agency  will  decide  who  will  serve  as  a 
Loaned  Executive,  if  anyone,  and  the 
length  of  the  detail.  Executives  may  not 
be  loaned  or  assigned  to  any  specific 
volui>tary  organization  but  only  to  the 
official  Combined  Federal  Campaign 
group.  When  assigned  to  the  CFC,  the 
executive  shall  be  placed  on 
administrative  leave. 

(950.511    Basic  local  CFC  ground  nites. 

(a)  The  arrangements  outlined  in 
SS  950.511  through  950.525  constitute 
basic  groimd  rules  for  the  local 
Combined  Federal  Campaign.  Certain 
local  variations  are  permissible  if 
specifically  authorized  in  this  Subpart 
However,  any  modification  of  groimd 
rules  in  specific  instances  must  be 
requested  by  Federal  Coordinating 
Committees  from  the  Director. 
Modifications  will  be  granted  only  in  the 
most  exceptional  circumstances. 

(b)  The  local  Federal  Coordinating 
Committee  will  approve  the: 

(1)  Campaign  Name.  The  name  will  be 
the  Combined  Federal  Campaign.  The 
title  should  include  the  year  for  which 
contributions  are  solicited  and 
identification  of  the  locafity,  as  for 
example,  1981  San  Antonio  Area 
Combined  Federal  Campaign. 

(2)  Campaign  Period.  The  solicitation 
period  may  be  any  period  not  in  excess 
of  six  consecutive  weeks  between 
September  1  and  November  30. 
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(3J  Campaign  Area.  The  exact 
geographical  area  to  be  covered  by  the 
combined  campaign  will  be  determined 
nationally,  taking  into  account  past 
practice  and  the  feasible  scope  for  a 
single,  coordinated  campaign.  TTie 
jurisdiction  of  the  organization  named 
as  the  local  Federal  Coordinating 
Committee  will  set  the  basic  area  of  the 
Campaign,  based  upon  past  practices. 
Any  changes  in  campaign  area  must  be 
approved  by  the  Director. 

S950.5U    Contributions^ 

(a)  "Ilie  contributor's  information 
leaflet  will  clearly  state  that  the  Federal 
employee  is  encouraged  to  direct  his  gift 
to  specific  agencies.  A  single  form  of 
pledge  card  and  leaflet-brodrare  will  be 
produced  under  standards  set  In  this 
Part,  and  approved  by  the  Director.  The 
leaflet  will  explain  that  when  soch  ^ts 
are  earmarked  to  a  spedfk  agency,  the 
Principal  Combined  Fund  Organization 
will  remit  such  funds  as  collected,  minus 
approved  administrative  costs,  directly 
to  that  agency  as  collected:  when  the 
object  of  the  gift  is  the  Volunteer 
Evaluation  and  Allocation  Committee, 
the  gift  is  pooled  by  the  Principal 
Combined  Fund  Organization  with  the 
gifts  of  others  and  allocated  by  that 
Organization,  after  local  study,  to  meet 
the  needs  of  that  community.  The  leaflet 
will  also  clearly  state  that  when  the 
Federal  employee  decides  not  to 
designate,  the  gift  will  go  to  the  Principal 
Combined  Fund  Organization  for 
distribution. 

(b)  Several  boxes  will  be  provided  on 
the  pledge  form  so  that  the  donor  may 
indicate  his  choice,  if  any,  of  one  or 
more  of  the  agencies  listed  to  receive  all 
or  part  of  his  gift  A  minimum  of  five 
boxes  for  such  purposes  will  be  shown 
on  the  face  of  and  on  all  copies  of  the 
pledge  card  itself.  Separate  designation 
slips  are  not  authorized  under  any 
circumstances.  The  pledge  card  must  be 
so  arranged  that  each  Federal  employee 
receives  the  pertinent  CFC  and  agency 
information  and  the  pledge  card  as  a 
single  package  (e.g.  inserted  in  a  slot  or 
pocket  in  the  contributor's  information 
leaflet). 

(c)  If  contributions  are  designated  to 
organizations  not  participaUng  in  the 
local  CFC.  they  will  not  be  accepted. 

9950.515    Dollar  goals. 

(a)  A  dollar  goal  for  the  overall 
combined  campaign  is  recommended. 
Generally,  it  provides  a  focus  for  group 
spirit  and  unity  of  purpose  that 
contributes  materially  to  success.  By 
apportioning  the  goal  equitably  among 
the  Federal  offices  and  installations, 
each  agency  shares  responsibility  in  the 


team  effiirt  and  has  a  mark  with  whidi 
to  gauge  its  progress. 

(b)  In  developing  the  proposed  goal 
the  local  Federal  Coordinating 
Conunittee  should  take  into  account 
past  giving  experience  m  local  Federal 
campaigns,  the  needs  and  reasonable 
expectations  of  the  voluntary  agencies 
in  the  onrent  campaign  situation,  and 
the  probability  of  a  substantial  increase 
in  the  level  of  giving  due  to  the  single 
campaign  and  payroll  payment  plan. 
The  objective  should  be  to  set  a  goal 
that  is  attainable,  which  can  be 
exceeded  in  an  enthusiastic  and 
purposeful  campaign. 

(c)  Dollar  goes  are  not  required.  An 
alternative  approach  is  to  rely  on 
"suggested  giving"  as  the  principal 
incenUve.  For  example,  the  "goal"  could 
be  75  percent  participation  at  the 
suggested  giving  level 

§950.517    SuggMtml  giving  guide*  and 

vohjntafy  gMng. 

(a)  Suggested  giving  guides  for 
individual  contributions  are  authorized 
for  local  constructian.  Guides  for  cash 
giving  or  direct-payment  pledges  may  be 
included,  in  terms  of  percent  of  annual 
income,  number  of  hours'  pay,  or 
suggested  size  of  gift  in  relation  to 
various  income  levels.  Guides  may  be 
printed  in  the  contributor's  leaflet  or  on 
the  pledge  form.  It  will  be  accompanied 
by  a  statonent  ejq>laining  that  the  guide 
is  provided  because  employees  often 
ask  for  one.  but  that  the  decision  to  give 
and  the  amount  is  up  to  each  employee. 

(b)  Federal  agencies  are  not 
authorized  to  fiunish  individual 
employee  suggested  giving  guides  based 
upon  the  employee's  specie  pay  or 
grade;  a  guide  of  this  kind  is  comparable 
to  an  individual  quota  or  assessment 
which  is  prohibited. 

(c)  The  contributor's  leaflet  or  die 
pledge  form  must  include  the  express 
statement  that  the  employee  has  the 
privilege  of  making  his  gift 
confidentially  In  a  sealed  envelope 
which  will  be  delivered  unopened  to  the 
Combined  Federal  Campaign 
headquarters. 

§950.519    Central  racaipt  and  accounting 
for  contributions. 

(a)  The  Principal  Combined  Fund 
Organization  shall  provide  and 
administer  the  Central  Receipt  and 
Accounting  Point,  or  it  may  arrange  for 
an  appropriate  financial  institution  to 
provide  such  service  on  its  behalf,  under 
the  direction  of  the  local  Federal 
Coordinating  Committee.  Any  chaises 
by  such  institution  to  provide  the 
necessary  services  are  the  responsibility 
of  the  Principal  Combined  Fund 
Organization  and  should  be  included  in 


the  latter  oi^ganizatioa's  administrative 
costs  factor. 

(b)  Tbe  central  accounting  point  will 
first  tabulate  all  contribations 
designated  to  specified  agencies  on  the' 
pledge  cards  and  then  tabulate  the 
contributions  designated  to  the  Principal 
Combined  Fond  Organization.  The 
Central  Point  wiH  use  the  final  audited 
totals  of  these  two  categories  of 
contributions  to  determine  the  ratio  for 
allocation  of  aggregate  "shrinkage." 
Thereafter,  the  shrinkage  factor 
(percentage)  will  be  applied  by  the      " 
Principal  Combined  Fund  Organization 
to  the  distribution  of  funds  to  the 
voluntary  agencies  concerned  together 
with  the  approved  percentage  for 
reimbursement  of  administrative  costs. 
Illustration: 
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Under  die  above  example,  the 
distribution  of  funds  designated  by 
donors  to  specific  agencies  would  be  the 
amount  pledged  less  the  shrinkage 
factor  (5%)  and  the  approved  percentage 
for  reimbursement  of  administrative 
costs  to  the  Principal  Combined  Fund 
Organization.  Thus,  of  the  $9S4Xn 
actually  received  by  the  Cential  Receipt 
and  Accounting  Point  m  payment  of 
pledges.  $85,500  would  be  payable  to  flie 
agencies  designated  by  donors;  and 
$9,500,  representing  funds  designated  to 
the  Principal  Combined  Fund 
Organization,  would  be  payable  to  diat 
Organization.  The  amounts  payable  to 
the  specified  voluntary  agencies  are 
subject  to  deduction  of  the  approved 
percentage  for  reimbursement  of 
adminisbative  costs  to  the  Principal 
Combined  Fund  OtganizatioiL 

(c)  Provision  must  be  made  by  the 
Principal  Combined  Fund  Organization 
for  the  audit  of  CFC  funds.  If  the  CFC  is 
over  $100,00a  an  independent  audit 
must  be  performed.  Copies  of  the  audits 
must  be  submitted  to  appropriate  local 
Federal  officials  and  made  available  for 
inspection  by  any  voluntary  agency 
participating  in  the  CFC 

(d)  In  addition  to  the  usual  method  of 
cash  contribution  tmd  direct  payment  of 
pledges,  the  use  of  voluntary  payroll 
withholding  is  authorized  for  members 
of  the  uniformed  services  and  civilian 
personnel  at  CFC  locations.  Local 
voluntary  agencies  may  decide  whether 
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or  not  to  provide  for  direct  payment  of 
pledges;  however,  cash  contributions 
must  be  permitted.  Keyworker  collection 
of  installment  pledges  is  not  authorized. 

§  950.521    Campaign  and  pubMcHy 
matertals. 

(a)  Campaign  and  publicity  materials 
will  be  developed  in  the  local  area 
under  direction  of  the  local  Federal 
Coordinating  Committee,  and  will  be 
printed  and  supplied  by  the  Principal 
Combined  Fimd  Organization.  All 
disputes  over  materials  will  be  resolved 
by  the  local  Federal  Coordinating 
Committee,  except  that  failure  to  follow 
this  Part  or  other  directive  of  the 
Director  may  be  appealed  to  the 
Director.  All  publicity  materials  must 
have  the  approval  of  the  local  Federal 
Coordinating  Conunittee  before  being 
used. 

(b)  Distribution  of  any  bona  fide 
educational  material  of  the  voluntary 
agencies  or  provisions  of  other  services 
to  employees  at  Federal  establishments 
must  be  handled  through  the  agency 
occupational  health  units,  and  not  die 
CFC  coordinators.  While  there  is  no 
intent  to  restrict  the  normal  educational 
or  service  activities  that  voluntary 
agencies  provide  in  Federal  agencies,  no 
special  distribution  of  materials  or 
services  should  be  planned  during  the 
campaign  or  promotional  efforts  made  to 
attract  designations  that  would  have  the 
effect  of  giving  undue  publicity  to  a 
particular  agency  or  category  of 
agencies  during  the  campaign  period. 
Violation  of  this  requirement  by  any 
voluntary  agency  may  be  grounds  for 
the  local  Federal  Coordinating 
Committee  to  disqualify  the  agency  from 
further  participation  in  the  local  CFC  for 
that  year  after  due  notice  and 
consultation  with  the  agency  concerned. 

(c)  A  single  Contributor's  Information 
Leaflet,  a  one-part  alphabetical  list  of 
participating  agencies,  and  a  single,  joint 
Pledge  Form  and  Payroll  Withholding 
Authorization  (the  latter  two  to  be 


placed  in  an  insert  slot  in  the  former) 
are  to  be  distributed  by  keyworkers  to 
each  potential  contributor.  The  Pledge 
Form  and  Payroll  Withholding 
Authorization  must  be  one  form.  All 
CFC  literatiu^,  keyworker  solicitors,  and 
materials  released  as  a  part  of  the 
campaign  must  inform  employees  of 
their  right  to  make  a  choice,  and  will 
provide  full  information  about  the 
agencies  and  the  Volunteer  Evaluation 
and  Allocation  Committee  process. 
Employees  will  be  informed  that  while 
the  Federal  Government  encourages  its 
employees  to  make  a  choice,  it  does  not 
mandate  that  they  must  choose. 

(d)  Campaign  materials  must 
constitute  a  simple  and  attractive 
package  that  has  fund-raising  appeal 
and  essential  working  information. 
Treatment  should  focus  on  the  combined 
campaign  and  homogeneous  appeal 
without  undue  use  of  voluntary  agency 
symbols  or  other  distractions  that 
compete  for  the  contributor's  attention. 
Extraneous  instructions  concerning  the 
routing  of  forms,  tallying  contributions, 
etc..  wmlch  are  primarily  for  keyworkers, 
must  be  avoided. 

(e)  Specific  campaign  and  publicity 
materials: 

(1)  Contiributor's  Leaflet. 

(i)  This  will  be  the  only  informational 
material  distributed  to  individual 
contributors.  It  will  describe  the  CFC 
arrangement  explain  the  payroll 
deduction  privilege,  and  will  include  the 
information  required  by  §  950.513  of  this 
Part  The  leaflet  will  be  constructed  to 
contain  a  pocket  or  a  slot  to  hold  the 
CFC  pledge  card. 

(ii)  The  leaflet  will  provide 
instructions  as  to  how  an  employee  may 
obtain  more  specific  information  about 
agencies  participating  in  the  campaign, 
their  programs,  and  their  finances.  It  will 
also  inform  employees  of  their  right  to 
pursue  complaints  of  undue  pressure  or 
coercion  in  Federal  fund-raising 
activities.  The  leaflet  will  advise  civilian 
employees  to  consult  with  their 


personnel  office  and  military  personnel 
with  their  commanding  officers  to 
identify  the  organization  handling  such 
complaints  in  the  agency. 

(iii)  A  Privacy  Act  notice  must  be 
printed  on  the  leaflet 

(2)  Separate  list  of  participating 
agencies. 

(i)  This  brochure  will  list 
alphabetically  each  agency  approved  by 
the  appropriate  Federal  officials  for 
participation  in  the  CFC  with  a  brief 
statement  of  about  25  words  on.  its 
programs.  Opposite  the  nemie  of  each 
agency  a  number  will  be  provided 
beginning  with  the  number  101  so  that 
contributors  desiring  to  indicate  a 
choice  or  agency  or  agencies  to  whom 
they  wish  their  gift  to  be  directed  may 
insert  such  number  or  numbers  in  the 
designation  boxes  provided  for  that 
purpose  on  the  pledge  card. 

(ii]  The  alphabetical  listing  of 
agencies  will  also  include  therein  the 
following  generic  tides  reflecting  the 
categories  of  approved  federated 
organizations:  International  Service 
Agencies,  National  Health  Agencies. 
National  Service  Agencies,  and  the 
name  of  the  local  United  Way,  united 
fund,  or  conmiunity  chest  or  other 
federated  group  participating  in  the 
CFC.  These  will  be  printed  in  heavier 
type  than  other  listings  so  that 
contributors  desiring  to  direct  their  gifts 
to  one  or  more  categories  of  federated 
agencies  (rather  than  to  an  individual 
agency  or  agencies)  may  do  so  by 
inserting  the  category  number  or 
numbers  in  the  designation  boxes 
provided  for  that  purpose  on  the  pledge 
card. 

(iii)  Following  the  listing  of  the 
participating  agencies  a  similar  box  for. 
and  description  of  the  functions  of.  the 
local  Volunteer  Evaluation  and 
Allocation  Committee  will  be  provided. 
An  illustration  of  the  prescribed  format 
is  shown  below: 
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(Haae  of  agency) 

(description  in  25  words 

or  less  of  agency's  prograas) 

(Name  of  agency) 
(description  of  prograas) 

(Naae  of  agency) 
(description  of  prograas) 


123 
127 


International  Service  Agencies 
(description  of  functions) 

(Naae  of  agency) 
(description  of  prograas) 


T5y 


■■■■pa 


171 


155 

m 

197 


T 


National  Health  Agencies 
(description  of  functions) 

« 

(Naae  of  agency) 
(description  of  prograas) 


National  Service  Agencies 
(description  of  functions) 

♦ 

(Naae  of  agency) 
(description  of  prograas) 


(United  Way  of  

(description  of  functions) 


(Naae  of  agency) 
(description  of  prograas) 

(Naae  of  agency) 
(description  of  prograas) 


Ho 


Local  Volunteer  Evaluation  and  Allocation  Coiatittee 
(description  in  25  words  or  less  of  Coaalttee's  functions) 
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(3)  Pledge  Fonn  and  Payroll 
Withholding  Authorization. 

(i)  When  "completed,  this  working  form 
will  go  to  the  Central  Receipt  and 
Accounting  Point  for  the  local  area.  The 
format  for  the  pledge  card  is  set  by  the 
Director  and  is  available  from  the  Office 
of  Personnel  Management. 

(ii)  One  copy  of  this  form  will  be  used 
as  the  Payroll  Withholding 
Authorization.  When  completed,  this 
copy  will  go  to  the  contributor's  payroll 
office.  Since  there  are  some  1,400 
separate  payroll  offices  serving  Federal 
personnel,  the  withholding  authorization 
must  be  in  a  standard  format  and  bear 
adequate  identification  of  the  local 
campaign. 

(iii)  The  name  and  mailing  address  of 
the  local  CFC  Central  Receipt  and 
Accounting  Point  will  be  printed  at  the 
top  of  the  form.  The  name  must  be  the 
same  as  that  for  the  campaign  and 
include  the  year,  for  example,  1981  San 
Antonio  Area  Combined  Federal 
Campaign. 

(iv)  The  box  entitled  "Identification 
No."  will  be  used  for  the  contributor's 
Social  Security  Number,  except  in  the 
case  of  agencies  that  have  a  separate 
payroll  identification  numbering  system. 
There  is  no  requirement  to  use  this 
space  and  it  should  only  be  used  when  it 
aids  in  accounting  or  campaign 
management. 

(f)  Other  campaign  materials  that  are 
authorized,  include: 

(1]  Chairman's  Guide.  For  use  of 
campaign  chairmen  in  individual 
Federal  installations; 

(2)  Keyworker's  Guide.  Instructions 
for  keyworkers  about  CFC 
arrangements,  solicitation  methods  and 
forwarding  procedures; 

(3)  Keyworker's  Report  Envelope. 
With  tally  sheets  (which  may  be  printed 
on  the  envelope)  on  which  the 
keyworker  will  list  the  names  of 
contributors  or  the  number  of 
confidential  envelopes  enclosed; 

(4)  Miscellaneous  Campaign  Items. 
Contributor's  receipts,  window  stickers, 
posters,  progress  charts,  awards,  etc.; 

(5)  Publicity  Items.  News  stories  and 
fillers  for  the  local  press  and  house 
organs,  employee  letters,  speeches  of 
campaign  leaders,  division  chairmen, 
films,  television  and  radio  material 
supporting  the  campaign;  and 

(6)  Awards.  To  recognize  campaign 
achievements  by  Federal  agencies, 
agency  chairmen,  etc.  Awards  should  be 
identified  as  "Combined  Federal 
Campaign"  awards.  The  presentation  of 
awards  and  plaques  by  individual 
voluntary  agencies  or  categories  of 
agencies  for  CFC  accomplishments  is 
not  permitted. 


$950,523    PayroN  wHhholdhig. 

The  following  policies  and  procedures 
are  authorized  for  payroll  withholding 
operations  in  accordance  with  Office  of 
Personnel  Management  regulations  in  5 
CFR  Part  550,  Pay  Administration. 

(a)  Applicability.  Voluntary  payroll 
allotments  will  be  authorized  by  all 
Federal  departments  and  agencies  for 
payment  of  charitable  contributions  to 
local  Combined  Federal  Campaign 
organizations. 

(b)  Allotters.  The  allotment  privilege 
will  be  made  available  to  Federal 
personnel  as  follows: 

(1)  Employees  whose  net  pay 
regularly  is  sufficient  to  cover  the 
allotment  are  eligible.  An  employee 
serving  under  an  appointment  limited  to 
1  year  or  less  may  make  an  allotment  to 
a  Combined  Federal  Campaign  when  an 
appropriate  official  of  the  employing 
agency  determines  the  employee  will 
continue  his  employment  for  a  period 
sufficient  to  justify  an  allotment.  (This 
includes  part-time  and  intermittent 
employees  who  are  regularly  employed.) 

(2)  Members  of  the  Uniformed 
Services  are  eligible,  excluding  those  on 
only  short-term  assignment  (less  than  3 
months).  (The  Department  of  Defense 
has  modified  its  military  pay  allotment 
regulations  to  authorize  allotments  for 
CFC  charitable  contributions  by  service 
members.) 

(c)  Authorization.  (1)  Allotments  will 
be  wholly  voluntary  and  will  be  based 
upon  contributors'  individual  written 
authorizations. 

(2)  Authorization  forms  in  standard 
format  will  be  printed  by  the  Principal 
Combined  Fimd  Oiganization  at  each 
location.  The  forms  and  contributions 
are  solicited. 

(3)  Completed  authorization  forms 
should  be  transmitted  to  the  payroll 
offices  as  promptly  as  possible, 
preferably  by  December  15.  However,  if 
forms  are  received  after  that  date  they 
should  be  accepted  and  processed  by 
payroll  offices. 

(d)  Duration.  Authorizations  will  be  in 
the  form  of  a  term  allotment  for  one  full 
year — 26,  24,  or  12  pay  periods 
depending  upon  the  allotter's  pay 
schedule — starting  with  the  first  pay 
period  beginning  in  January  and  ending 
with  the  last  pay  period  that  begins  in 
December.  (The  standardization  of 
beginning  and  ending  dates,  except  for 
individual  discontinuances,  is  intended 
to  simplify  payroll  operations  and 
minimize  costs.)  However,  the  fact  that 
an  employee  or  military  member  will  not 
be  on  duty  for  the  full  year  should  not 
preclude  acceptance  of  a  payroll 
allotment  if  he  has  sufficient  time  in 
service  remaining  to  make  the  allotment 
practicable.  Three  months  or  more 


would  be  considered  a  reasonable 
period  of  time  for  which  to  accept  an 
allotment 

(e)  Amount  (1)  Allotters  will  make  a 
single  allotment  which  is  apportioned 
into  equal  amounts  for  deductions  each 
pay  period  during  the  year. 

(2)  The  minimum  amount  for  allotment 
will  be  50  cents  biweekly  or  semi- 
montly,  $1.00  monthly,  with  no 
restriction  on  size  of  increment  above 
the  minimum. 

(3)  No  change  of  amount  will  be 
authorized  during  the  term  of  an 
allotment 

(4)  For  the  purpose  of  simplicity  and 
economy  in  payroll  operations,  no 
deduction  will  be  made  for  any  period  in 
which  the  allotter's  net  pay,  after  all 
legal  and  previously  audiorized 
deductions,  is  insufficient  to  cover  the 
allotment  No  adjustment  will  be  made 
in  subsequent  periods  to  make  up  for 
deductions  missed. 

(f)  Remittance.  (1)  One  check  will  be 
sent  by  the  payroll  office  each  pay 
period,  in  the  gross  amount  of 
deductions  on  the  basis  of  ciurent 
authorizations  to  the  Central  Receipt 
Accounting  Point  at  each  location  for 
which  the  payroll  office  has  received 
allotment  authorizations. 

(2)  The  check  will  be  accompanied  by 
a  statement  identifying  the  agency  and 
the  number  of  employee  deductions. 
There  will  be  no  listing  of  alloters 
inlcuded  or  of  allotter  discontinuances. 

(g)  Discontinuance.  (1)  Allotments  will 
be  discontinued  automatically: 

(i)  On  expiration  of  the  one-year 
withholding  period; 

(ii)  On  death,  retirement  or  separation 
of  allotter  from  the  Federal  service. 

(2)  The  allotter  may  revoke  his 
authorization  at  any  time  by  requesting 
it  in  «vriting  firom  the  payroU  office. 
Discontinuance  will  be  effective  the  first 
pay  period  beginning  after  receipt  of  the 
written  revocation  in  the  payroll  office. 

(3)  A  discontinued  allotment  will  not 
be  reinstated. 

(h)  Transfer.  When  an  allotter  moves 
to  another  organizational  imit  served  by 
a  different  payroll  office,  whether  in  the 
same  or  a  different  department  or 
agency,  his  allotment  authorization  will 
be  transferred  to  the  new  payroll  office, 
unless  expressly  revoked  by  the 
individual.  If  there  is  a  delay  in 
ret:eiving  the  transferred  authorization 
in  the  new  payroll  office,  the  allotter 
should  be  permitted  to  complete  a  new 
authorization  for  the  remainder  of  the 
one-year  withholding  period,  which  will 
supersede  and  revoke  his  previous 
authorization. 

(i)  Accounting.  (1)  Federal  payroll 
offices  will  oversee  establishment  of 
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individual  allotment  accounts, 
deductions  each  period,  and 
reconciliation  of  employee  accounts  in 
accordance  with  agency  and  General 
Accounting  Office  requirements.  The 
payroll  office  will  accept  responsibility 
for  the  accuracy  of  remittances,  as 
supported  by  current  allotment 
authoriMtions,  and  internal  accounting 
and  auditing  requirements. 

(2)  The  Principal  Combined  Fund 
Oi^anization  is  responsible  for  the 
accuracy  of  transmittal  of  contributions, 
as  designated  by  Federal  employees,  to 
charitable  organizations  approved  for 
particpation  and  lisitng  in  the  local  CFC 
(minus  only  the  shrinkage  factor  and 
approved  fee  for  administrative  cost 
reimbursement)  and  for  an  independent 
audit  when  the  CFC  receipts  exceed 

$ioo.ooa 

(3)  Federated  and  national  agencies, 
or  their  designated  agents,  will  accept 
responsibilities  fon  (i)  The  accuracy  of 
disbibution  among  the  agencies  in  the 
category  covered  of  remittances  from 
the  Principal  Combined  Fund 
Organization  representing  contiibutions 


designated  by  contributors  to  such 
agencies;  and  (ii)  arrangements  f« 
independent  audit  agreed  upon  by  the 
participating  agencies. 

9950525    National  coordination  and 
reporting. 

(a)  The  Office  for  Regional 
Operations,  U.S.  Office  of  Personnel 
Management  is  responsible  under  the 
Director  for  CFC  arrangements. 

(b)  Newly  established  field 
coordinating  committees  are  required  to 
notify  the  Office  for  Regional 
Operations  to  report  Uieir  campaign 
areas,  their  chairman's  name  and 
address,  and  the  address  of  tiieir  Central 
Receipt  and  Accounting  Point 

(c)  All  chairmen  of  field  coordinating 
committees  are  required  to  fuiiiish 
reports  of  campaign  results  to  the  Office 
of  Regional  Operations  by  January  15  of 
each  year.  A  reporting  format  will  be 
furnished  to  CFC  locations  prior  to  that 
date  requesting  information  on  the 
results  of  die  campaign,  including  the 
following: 


(1)  Basic  data  (number  solicited, 
number  of  contiibutors.  total  receipts, 
per  capita  gift); 

(2)  Payroll  deductions  (number 
autiiorizing.  total  pledged): 

(3)  Designations; 

(4)  Amount  of  undesignated  receipts 
received  by  Principal  Combined  Fund 
Organization;  and 

(5)  Narrative  summary  evaluation  of 
CFC  arrangement  based  upon  campaign 
experience.  A  copy  of  die  report  will  be 
furnished  to  the  local  Federal 
Coordinating  Committee,  die  Principal 
Combined  Fund  Organization,  and  a 
copy  will  be  made  available  for 
inspection  by  other  participating 
voluntary  agencies. 

(d)  All  local  activities  will  be 
coordinated  wiUi  die  national  campaign 
imder  procedures  issued  by  the  Director 
tiux)ugh  die  Federal  Personnel  Manual 
system  and  a  handbook  of  instiuctions 
(or  other  appropriate  issuance)  for  use 
by  participating  voluntary  oiganizations. 

|FR  Doc  82-12973  Filed  S-10-«  113S  ani| 
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AGENCY  PUBLICATION  ON  ASSIGWED  DAYS  OF  THE  WEEK 
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Comments  should  be  submitted  to  the 
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Archives  and  Records  Service.  General 
Services  Administration.  Washingtoa  D.C. 
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Ust  of  Public  Laws 
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comments 

AgiicultiHv  Department 
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Meetings: 
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investigation 
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Commerce  Department 
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Atmospheric  Administration. 
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orders,  exemption  requests,  etcj 

General  Motors  Corp. 
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Northwestern  University 
Remedial  orders: 

Secor  Petroleum  Co.,  Ina 

Education  Department 

NOTICES 

Granthack  arrangements;  award  of  funds: 
Wisconsin 

Energy  Department 

See  also  Economic  Regulatory  Administration; 
Federal  Energy  Regulatory  Commission;  Hearings 
and  Appeals  Office,  Energy  Department 
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subsequent  arrangements: 
European  Atomic  Energy  Community  and  Spain    > 

Environmental  Protection  Agency 

RULES 

Air  quaUty  implementation  plans;  amHoval  and 
promulgation;  various  States,  etc.: 

Tennesseee 
Air  quality  planning  purposes;  designation  of  areas: 

Minnesota 
Air  pollutants,  hazardous;  national  cndssion 
standards: 

Oregon;  authority  subdelegation 
Air  programs;  approval  and  promulgation;  State 
plans  for  designated  facilities  and  pollutants: 

Arkansas  and  Louisiana 

Louisiana  (2  documents) 

Grants,  State  and  local  assistance: 

Procurement  under  assistance  agreements; 

effective  for  treatment  woiics  construction  grants; 

interim  rule 

Treatment  works  construction;  clarification  and 

simplification  of  regulation  and  reduction  in 

project  costs;  interim  rule  and  request  for 

comments 
Pesticide  chemicals  in  or  on  raw  agricultural 
commodities;  tolerance  and  exemptions,  etc: 

Allethrin 

Trifluralin 
Pesticides;  tolerances  in  animal  feeds: 

Methamidophos 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.: 
Florida 
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Grants;  State  and  local  assistance: 

20367 

McMoRan-Freeport  Oil  Co.  et  al. 

20469 

Treatment  works  construction:  facilities  planning 

20368 

Michigan  Gas  Storage  Co. 

and  design  activities  allowance 

20368 

Public  Service  Co.  of  New  Mexico 

Pesticide  chemicals  in  or  on  raw  agricultural 

20369 

San  Diego  Gas  &  Electric  Co. 

commodities;  tolerances  and  exemptions,  etc.: 

20369 

Southern  California  Edison  Co. 

20328 

F.D.  &  C.  Blue  No.  1 

20371 

Western  Area  Power  Administration 

NOTICES 

20369 

Western  Area  Power  Administration  et  al. 

Pesticide,  food,  and  feed  additive  petitions: 

20438 

Meetings,  Sunshine  Act 

20379 

Rhone-Polenc  Chemical  Co. 

Natural  gas  companies: 

Pesticide  programs: 

20362 

Certificates  of  public  convenience  and  necessity: 

20376 

Cacodylic  acid  and  salts,  etc.;  rebuttable 

applications,  abandonment  of  service  and 

presumption  against  registration;  determination 

petitions  to  amend;  Warren  Petroleum  Co.  et  al. 

Pesticide  registration,  cancellation,  etc.: 

Natual  Gas  Policy  Act: 

20377 

Rhone-Poulenc,  Inc. 

20351, 

Jurisdictional  agency  determinations  (2 

20377 

Wasco  Brand  Formaldehyde  Solution  U.S.P.,  etc. 

20356 

documents) 

Pesticides;  emergency  exemption  applications: 

Small  power  production  and  cogeneration  facilitiee;        ,        i 

20378 

Benomyl,  etc 

qualifying  status;  certification  appIiciUions.  etc.:                        i 

Pesticides;  temporary  tolerances: 

20364 

Cleek  Dairy  Farm                                                                    : 

20375 

Methamidophos 

20365 

Energenics  Systems  Inc. 

20366 

Geo  Energy,  Inc. 

Equal  Emptoyment  Opportunity  Commission 

20367 

Long  Lake  Energy  Corp.  (2  documents) 

NOTICES 

20369 

Scott  Paper  Co. 

20436 

Meetings;  Sunshine  Act 

Federal  Home  Loan  Banic  Board 

Fair  Housing  and  Equal  Opportunity,  Office  of 

NOTICES 

Assistant  Secretary 

RULES 

Community  Housing  Resource  Board  program; 

20438 

Meetings;  Sunshine  Act 

20298 

Federal  Housing  Commissioner— Office  of 

voluntary  affirmative  marketing  agreements 

Assistant  Secretary  for  Housing 

programs;  interim;  effective  date 

PROPOSED  RULES 

.20317 

PROPOSED  RULES 

State  and  local  fair  housing  laws;  recognitioa  of 
substantially  equivalent  laws 

20319 

Mortgage  and  loan  insurance  programs: 
Debentures;  issue  date 

Federal  Commuracations  Commission 

Federal  Mwitime  Commission 

NOTICES 

20328 

PROPOSED  RULES 
Regulatory  agenda 
NOTICES 

a0380 

Complaints  filed: 
Sun  Chamioal  Export  Corp. 

20436 

Meetings;  Swnskiae  Act 

Federal  Mine  Safety  and  Heaitti  Review 

Federal  Deposit  Insurance  Corporation 

Commiesion 

NOTICES 

NOTICES 

20436. 

Meetings;  Sunshine  Act  (2  documents} 

20438 

Meetings;  Sunshine  Act 

20437 

Federal  Reserve  System 

Federal  Energy  Regulatory  Commission 

NOTICES 

RULES 

Applications,  etc.: 

Electric  utilities  (Federal  Power  Act): 

20380 

Dixie  Bancshares  Corp.  (2  documents) 

20295 

Hydroelectric  power  projects,  small;  exemptions 

20381 

First  Prestonsburg  Bancshares,  Inc.,  et  al. 

from  licensing  requirements;  correction 

20438 

Meetings;  Sunshine  Act 

Public  Utility  Regulatory  Policies  Act: 

20296 

Electric  energy  and  capacity,  shortages;  reporting 

Fiscal  Service 

procedures;  interim  rule  extended 

NOTICES 

PROPOSED  RULES 

Surety  companies  acceptable  on  Federal  bonds: 

Natural  gas  companies  (Natural  Gas  Act): 

20434 

Merchants  Bonding  Co.  (Mutual) 

20317 

Reports  submitted  by  pipeline  companies  on 

service  interruptions,  revision;  extension  of  time 

Fish  and  Wildlife  Service 

NOTICES 

PROPOSED  RULES 

Hearings,  etc.: 

Marine  mammals: 

20363 
20363 

Arizona  Public  Service  Co. 
Arkansas  Power  &  Light  Co. 

•    20508 

State  management  authority,  transfer  procedures 

20364 
20365 

Commonwealth  Edison  Co. 
Connecticut  Light  &  Power  Co. 

Foreign-Trade  Zones  Board 

20365 

El  Paso  Electric  Co. 

NOTICcS 

20365 
20366 

El  Paso  Exploration  Co. 
Florida  Power  &  Light  Co. 

20339 

Apphcations,  etc.: 
New  Jersey;  extension  of  time 

20366 

ICG  Vista  Petroleums,  Inc. 

, 
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General  Services  Administration 

I  RULES 

I  Procurement: 
20532        ADP  services:  Government-wide  procurement 
and  contracting;  contract  and  teleprocessing 
I   services  programs  and  software  conversion 
I   requirements 
i 

Qeological  Survey 

MOPOSEO  RUL£S 
20324     Oil  and  gas  and  exploration,  development  and 
production  operating  regulations;  tar  sand 
development  under  Combined  Hydrocarbon 
(casing  Act 

Health  and  Human  Services  Department 

See  also  Public  Health  Service. 
RULES 
20309     Freedom  of  Information  Act;  implementation 

Hearings  and  Appeals  Office,  Energy  Department 

MOTICES 

Remedial  orders: 
20375        Objections  filed 

iHistoric  Preservation,  Advisory  Council 

JNOTICES 
20334     Meetings 

Housing  and  Ur1>an  Development  Department 

See  Fair  Housing  and  Equal  Opportunity,  Office  of 
Assistant  Secretary;  Federal  Housing 
Commissioner — Office  of  Assistant  Sfecretary  for 
Housing. 

Interior  Department 

See  Fish  and  Wildlife  Service;  Geological  Survey; 
Land  Management  Bureau;  Minerals  Management 
Service;  Mines  Bureau;  Reclamation  Bureau. 

International  Trade  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
20341         International  Exposition,  1984;  New  Orleans,  La. 

Scientific  articles;  duty  free  entry: 
20339        Arizona  State  University 

20339  Brookhaven  National  Laboratory 

20340  Rice  University 

20341  University  of  Minnesota 
20340        University  of  New  Mexico  et  al. 


20383 

20518, 
20540 


20438 


20396 


20395 
20396 
20396 
20395 


20386 
20386 
20390, 
20391 


international  Trade  Commission 

NOTICES 

Harmonized  commodity  description  and  coding 
system;  inquiry;  extension  of  time 
Import  investigations: 

Bicycle  tires  and  tubes  from  Taiwan 

Doxycycline 

Frozen  french  fried  potatoes  from  Canada 

Hot  air  com  poppers  and  components 

Interstate  Commerce  Commission 

NOTICES 
Motor  carriers: 

Finance  appUcations 

Finance  applications;  correction 

Permanent  authority  applications  (2  documents) 


20394        Permanent  authority  applications;  operating 

rights  republication 
20389        Permanent  authority  applications;  restriction 

removals 
Railroad  operation,  acquisition,  construction,  eta: 
20394        Union  Pacific  Raihx>ad  Co.  et  aL;  abandonment 

exemption 
Railroads  services  abandonment: 
20394        Detroit,  Toledo  &  Ironton  Railroad  Co.  (2 

documents) 

LalMT  Department 

See  Occupational  Safety  and  Health 
Administration. 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 
Utah;  ranking  factors  and  meeting 

Outer  Continental  Shelf;  oil  and  gas  lease  sales: 
Southern  California  (2  documents) 

Libraries  and  information  Science,  National 
Commission 

NOTICES 

Meetings;  Sunshine  Act 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur 
operations;  development  and  production  plans: 
20385        Kerr-McGee  Corp. 

Mnes  Bureau 

NOTICES 

Meetings: 
20385        Mining  and  Mineral  Research  Advisory 
Committee 

Minority  Business  Development  Agency 

NOTICES 

Financial  assistance  announcement  appfications: 
20341         Utah 

National  Oceanic  and  Atmospherfc 
Administration 

RULES 
20310     Shrimp,  Gulf  of  Mexico 
PROPOSED  RULES 

Marine  mammals: 

20496        State  management  authority,  transfer  procedures 

NOTICES 

Meetings: 
20343        New  England  Fishery  Management  Council; 
cancellation 

National  Science  Foundation 

NOTICES 

20439     Meetings;  Sunshine  Act 

Nudear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 
20398        Boston  Edison  Co. 
20400        Carolina  Power  &  Light  Co. 
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20410        Commonwealth  Edison  Co. 
20410        Consumers  Power  Co. 
20401        Houston  Lighting  &  Power  Co..  et  al. 
20406        Nebraska  Public  Power  District 

20408  Northern  States  Power  Co. 

20409  Export  hcense  af^iications  for  nuclear  facilities  or 
materials 

Meetings: 
20398        Reactor  Safeguards  Advisory  Committee; 
cancellation 

20410  NRC  Public  Document  Room  [PDR)  Daily 
Accessions  List:  availability  of  subscription  service 

Occupational  Safety  and  Heafth  Administration 

PROPOSED  RULES 
Health  and  safety  standards: 
20324        Chemical  manufacturers:  hazard  communication; 
hearing  change 

Paclcers  and  Stockyards  Administration 

PROPOSED  RULES 
20311     Registrations,  rates,  brand  inspection,  and 

stockyard  posting;  review  and  consolidation  of 
.    regulations,  eta 

Pension  Benefit  Guaranty  Corporation 

NOTICES 

Multiemployer  pension  plans:  bond/escrow 

exemption  requests: 

Almac  Plastics.  Inc. 

Flushing  Shirt  Manufacturing  Co..  Inc. 

Postal  Service 

RULES 

Freedom  of  Information  Act;  implementation; 

disclosure  of  listings  of  employees  at  postal 

facilities 

PROPOSED  RULES 

Organization  and  administration: 
Conduct  in  postal  property;  prohibition  of 
solicitations  to  postal  employees  by  mail  or 
telephone 

Public  Health  Service 

NOTICES 

20381     Privacy  Act;  systems  of  records 
Reclamation  Bureau 

NOTICES 

Contract  negotiations: 
20386        East  and  Quincy  Columbia  Basin  Irrigaticni 
Districts,  Wash. 


20411 
20412 


20303 


20326 


20290 


20287 


20422 
20423 
20424 
20425 
20427 
20430 
20432 
20413 


20429 
20429 


20315 


20410 
20411 


20434 
20434 


20439 


Securities  and  Exchange  Commission 

RULES 

Investment  companies 

Unit  investment  trusts;  automatic  effectiveness  of 

registration  statements 
Organization,  functions,  and  authraity  delegations: 

General  Counsel:  Freedom  of  Information  Act 

decisions,  appeals 

NOTICES 

Hearings,  etc.: 

Calvert  Municipal  Management  Ca  et  al. 

Daily  Cash  Government  Fund 

Frai^din  Money  Fund  et  al 

HIG  Fund.  Inc. 

IDS  Government  Securities  Money  Fund,  Inc. 

R.  C.  Brown  Money  Market  Fund 

Simmont  West  Fund,  Ina 
Intermarket  trading  system  and  National 
Association  of  Securities  Dealers.  Inc.;  automated 
interface 

Self-regulatory  organizations;  proposed  rule 
changes: 

Midwest  Stock  Exchange.  Ina 

National  Association  of  Securities  Dealers.  Inc. 

Small  Business  Administration 

PROPOSED  RULES 

Disaster  loans;  guarantees  exceeding  SBA 

administrative  limits,  prohibition 

Trade  Representative,  Office  of  United  States 

NOTICES 

Conunittees;  establishment,  renewals,  terminations, 
etc.: 

Services  Policy  Advisory  Committee 
Unfair  trade  practices,  petitions,  etc.: 

Houdaille  Industries.  Inc.;  machine  tools  from 

Japan 

Treasury  Department 

See  also  Alcohol,  Tobacco  and  Firearms  Boreau; 
Fiscal  Service. 

NOTICES 

Notes,  Treasury; 
B-1992  Series 
M-1985  Series 

Uniformed  Services  University  of  the  Health 
Sciences 

NOTICES 

Meetings;  Sunshine  Act 
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Rules  and  Regulations 


This  section  ol  the  FB3ERAL  REGISTER 
contains  regulatory  documents  having 
general  appBcabCty  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulalions,  which  is 
published  under  90  tides  pursuartf  to  44 
U.S.C.  15ia     . 

The  Code  of  Federal  RagUaions  •  aold 
by  ttie  Superintendenf  of  Documents. 
Prices  of  new  books  are  listed  In  me 
first  ^H}ERAL  REGISTER  issue  of  each 
month. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7CFRPart918 
(Peach  Reg.  I.AmdLI] 

Fresh  PMWhos  Grawn  In  Georgia: 
Amendment  of  Grade  RaqulraBienta 

agency:  Agricultural  Maiketins  Service. 
USDA. 

ACTION:  Amendment  of  interim  rule  and 
extensioa  of  the  period  for  comments. 

SUMMAfTV:  This  cBwiidraent  lowers  the 
mininmra  grade  regolation  on  Georgia 
peaches  by  requiring  that  the  peaches 
be  at  least  75  pscent  U.S.  Na  1  quality. 
Hie  current  r^nlation  reqoires  Aese 
peaches  to  be  at  least  85  percent  U.S. 
Na  1  quality.  This  action  recognizes  ttie 
effects  of  lecent  cold  weadier  on  the 
developmant  of  the  Geor^  peach  crop. 
This  amendment  is  necessary  to  a 
shipment  of  adequate  supplies  of 
peaches. 

dates:  This  ameiid^nrait  of  the  interim 
rule  is  effectiTe  May  8. 188Z.  tfaroogii 
July  5, 1082,  and  axtends  ^tt  period  for 
comments  tfaroqgh  )ane  10, 19BZ.  Any 
comments  wfaidi  are  received  will  be 
considered  prior  to  issuance  of  a  final 
rule  to  become  effective  July«,  1982.  Hie 
Hnal  rale  woold  require  that  Geof^a 
peaches  be  at  least  85  pocent  VS. 
No.1. 

ADORE88:  Send  two  copies  of  comments 
to  the  Hearing  Qerk,  U.S.  Department  of 
Agriculture,  Room  1077,  South  Boikfing, 
Washington.  D.C  XttSO. 

POR  niRTHER  INFOmaATION  CONTACT: 

William  J.  Doyle.  Acting  Chief,  Fnat 
Branch.  FftV.  AMS^  USDA.  Washington. 
D.C.  20250,  telephone  202-447-5075. 
•UPPlfMENTARY  INPORMATMN:  1^  isle 

has  been  reviewed  under  Secrateiy's 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 


"non-major"  rule.  William  T.  Manley, 
Deputy  Administrator,  Agricultural 
Maricetiog  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
would  not  measurably  affect  costs  for 
the  directly  regidated  handlers. 

This  amendment  is  issued  under  the 
marketing  agreement,  as  amended,  and 
Order  Na  918,  as  amended  (7  CFR  Part 
018],  regulating  the  handling  of  peaches 
grown  in  Geoif^  The  agreement  and 
order  are  effective  under  &a 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U^C  601-674). 
This  ad&on  is  based  on  information 
submitted  by  the  Industry  Committee. 
established  under  the  order,  and  upon 
other  available  information.  It  is  hereby 
found  that  fids  action  will  tend  to 
effectuate  the  declared  policy  of  the  cct 

The  comnittee  met  on  April  30. 1982, 
to  consider  tupgij  and  market 
conditions  and  other  factors  »ttor*inQ 
the  need  for  amendment  of  the  current 
regulation.  It  recommends  lowering  the 
grade  reqoirera^t  for  shipments  of  fresh 
peaches  yown  m  Georgia  frtim  85 
percent  U.S.  Na  1  to  75  peroent  U.S  Na 
1  ^ade.  Hie  committee  reports  recent 
cold  weather  and  excessive  rainfall  has 
reduced  the  quality  of  the  oop, 
partioolariy  die  eariy  nntoring  varieties. 
This  actian  is  necessary  to  assore 
shipment  of  adeqxmte  soi^lies  of 
Georgia  peaches  consistent  widi  Ae 
quahty  of  the  cn^  and  cnrrrait  and 
prospective  demand.  It  is  found  that  it  is 
impradiosble  and  contrary  to  the  puUic 
interest  to  give  prehminafy  notice, 
engage  in  public  rulemaking  and 
postpone  the  eCEective  date  until  30  days 
after  pobbcatian  in  the  Fadetal  Scgistar 
(5  U&C  S53).  because  of  insufficient 
time  between  Ac  date  when  informaticm 
became  available  iqion  wfaicA  ttus 
amended  regolatian  is  based  and  the 
eSactive  date  necessary  to  effectuate 
the  declared  pdicy  of  the  act  Intoested 
persons  were  given  an  oppwtonity  to 
submit  iirfannatiaa  and  vtews  on  the 
regulation  at  an  o;>en  meeting.  It  is 
necessary  to  effsctaate  the  declared 
purposes  of  the  act  to  make  diese 
regulatory  pravieiaas  effactive  as 
specified,  and  handlers  havs  been 
apprised  of  endb  provisians  and  the 
effecttvt  tine.  TUs  amendment  relieves 
regulations  on  the  handling  of  peaches. 


Fadani  Si^alBr 

VoL  47,  Na  82 

Wednesday.  May  12.  tgat 


List  of  Subjects  in  7  CFR  Part  918 

Maiketing  agreement  and  orders. 
Peaches.  Geoigia. 

PART  91«— FISSN  PEACHES  GROWN 
INGEORGU 

Therefore,  die  provisions  of  paragraph 
(a)(1)  in  S  9ia324  Peach  Regulation  1  (47 
PR  18571)  are  revised  to  read  as  follows: 
(5  918.324  expires  July,  5. 1982,  and  wil 
not  be  puUished  in  the  anmml  Code  of 
Fedovl  Regulations). 


1918.324 

(a)  •  •  • 

(1)  Dnrteg  the  period  May  6. 198Z, 
through  July  5, 1982,  do  not  grade  at 
least  75  percent  VS.  Na  1  quality: 
Provided,  That  peadies  widi  weO- 
healed  hail  marks  or  split  pits  not  scored 
as  serious  damage,  or  peaches  with  not 
more  than  1  percent  decay,  may  be 
shipped  if  they  otherwise  meet  the 
requirements  of  this  sobparagtaph. 
*        •        •        •        • 

Dated  May  1. 1982. 

D.  S.  iCuiylaU. 

Deputy  Director.  Fruit  and  VegettMe 
Division.  Agricultural  Marketiag  Service. 

(FRDoc 


7CFR  Part  1046 

[IMk  Order  Na  48;  OoGlMt  Na  AO-123- 
A491 

MRit  in  ttte  LiWlsvMe^^jdiiylun- 
EvansviNe  Martcettng  Area 

agency:  Agricultnral  Maiketmg  Service, 
USDA. 

action:  Pinal  nde. 

SUMMAme  This  actkn  adopto  OB  ea 
emergency  basis  an  amendment  to  the 
LouisviOe-Lexington-Bvansvifle  order. 
The  dmge  will  provide  handlers  with 
limited  transportatian  oedits  from  the 
maricetvyide  pool  JEor  certain  Class  D  and 
Class  m  milk  transferred  or  divsited  to 
unusually  <fistant  outlets  for  sophis 
disposal  The  dMnge,  whicfa  wfll  epfrfy 
only  throu^  fane  90, 1982,  was 
ctmsidered  at  a  public  beariog  held  on 
March  18-17. 1982,  in  East  Point. 
Georgia.  The  order  change  < 
proposed  by  a  cooperative  i 
that  represents  dafay  fanaare  wfae 
supply  milk  to  the  market 
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The  change  is  necessary  to  reflect 
current  marketing  conditions  and  to 
insure  that  all  producers  in  the  market 
share  more  equitably  in  the  cost  of 
disposing  of  unusually  large  supplies  of 
surplus  milk  that  are  expected  this 
spring.  Marketing  conditions  are  sudi 
that  prompt  amendatory  action  is 
required.  For  this  reason,  a 
recommended  decision  and  the 
opportunity  to  file  exceptions  thereto 
were  omitted.  Cooperative  associations 
representing  more  them  two-thirds  of  the 
producers  in  the  market  have  approved 
the  issuance  of  the  amended  order. 
EFFECTIVE  DATE:  May  12. 1982. 
FOfI  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Glandt,  Marketing  Specialist, 
Dairy  Division.  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture.  Washington.  D.C.  20250. 
(202/447-4829). 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 

Notice  of  Hearing:  Issued  March  4. 
1982;  published  March  10. 1982  (47  FR 
10230). 

Emergency  Final  Decision:  Issued 
April  19, 1982;  published  April  23, 1982 
(47  FR  17530). 

Findings  and  Detenninations 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
aforesaid  order  and  of  the  previously 
issued  amendments  thereto;  and  all  of 
the  said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900),  a  pubUc  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreement  and 
to  the  order  regulating  the  handling  of 
milk  in  the  Louisville-Lexington- 
Evansville  marketing  area. 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 


Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area,  and 
the  minimnm  prices  specified  in  the 
order  as  hereby  amended,  are  such 
prices  as  will  refiect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

(b)  Additional  findings.  It  is  necessary 
in  the  public  interest  to  make  this  order 
amending  the  order  effective  upon 
publication  in  the  Federal  Rej^ster.  Any 
delay  beyond  that  date  would  tend  to 
disrupt  the  orderly  marketing  of  milk  in 
the  marketing  area. 

The  provisions  of  this  order  are 
known  to  handlers.  The  decision  of  the 
Assistant  Secretary  containing  all 
amendment  provisions  of  this  order  was 
issued  April  19, 1982  (47  FR  17530).  The 
changes  effected  by  this  order  will  not 
require  extensive  preparation  or 
substemtial  alteration  in  method  of 
operation  for  handlers.  In  view  of  the 
foregoing,  it  is  hereby  found  and 
determined  that  good  cause  exists  for 
making  this  order  amending  the  order 
effective  upon  publication  in  the  Federal 
Register  and  that  it  would  be  contrary  to 
the  public  Interest  to  delay  the  effective 
date  of  this  order  for  30  days  after  its 
publication  in  the  Federal  Register.  (Sec. 
553(d),  Administrative  Procedure  Act,  5 
U.S.C.  551-559). 

(c)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  Section  8c  (9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  the  marketing  area, 
to  sign  a  proposed  marketing  agreement, 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act; 

(2)  The  issuance  of  this  order, 
amending  the  order,  is  the  only  practical 
means  pursuant  to  the  declared  policy  of 
the  Act  of  advancing  the  interests  of 
producers  as  defined  in  the  order  as 
hereby  amended;  and 

(3)  The  issuance  of  the  order 
amending  the  order  is  approved  or 
favored  by  at  least  two-thirds  of  the 
producers  who  during  the  determined 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  in  the 
marketing  area. 


List  of  9ab)eots  in  7  CFR  Pact  1046 

Milk  marketing  orders.  Milk.  Dairy 
products. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  TTiat  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Louisville- 
Lexington-Evansville  marketing  area 
shall  be  in  conformity  to  and  in 
compliance  with  the  terms  and 
conditions  of  the  aforesaid.order,  as 
amended,  and  as  hereby  further 
amended,  as  follows: 

PART  1046— MILK  IN  THE 
LOUISVILLE-LEXINGTON- 
EVANSVILLE  MARKETING  AREA 

1.  In  S  1046.60.  paragraph  (g)  is  added 
to  read  as  follows: 

$1046.60    Handtofs  value  of  milk  for 
computing  unlfonn  prica. 

•        *        •        •        * 

(g)  With  respect  to  milk  marketed  on 
and  after  the  effective  date  hereof 
throngh  )une  1982,  subtract  the  smiount 
obtained  by  multiplying  the  pounds  of 
bulk  fluid  milk  products  that  were 
transferred  or  diverted  from  a  pool  plant 
to  a  nonpool  plant  and  classified  as 
Class  n  or  Class  III  milk  pursuant  to 
S  1046.42(b)(3)  or  S  1046.42(d)(2)  by  a 
rate  for  each  trucldoad  of  milk  so  moved 
that  is  equal  to  3.6  cents  per 
hundredweight  for  each  10  miles  or 
fraction  thereof  that  the  nonpool  plant  is 
located  more  than  250  miles  (as 
determined  by  the  market  administrator) 
fi^m  the  nearest  of  the  following 
locations:  the  city  hall  in  Louisville, 
Kentucky;  the  city  hall  In  Lexington, 
Kentucky;  the  city  hall  in  Evansville, 
Indiana;  the  transferor  plant;  or,  for 
diversions,  the  pool  plant  of  last  receipt 
for  the  major  portion  of  the  milk  on  the 
load  or  the  courthouse  of  the  county 
where  the  major  portion  of  the  milk  so 
diverted  was  produced.  No  credit  shall 
apply  to  the  total  quantity  of  milk  so 
moved  to  a  given  nonpool  plant  by  a 
handler  during  the  month  if  any  portion 
of  the  milk  is  assigned  to  Class  L 

(Sees.  1-19, 48  Stat  31.  as  amended;  7  U.S.C. 
601-674) 

Effective  date:  May  12, 1982. 

Signed  at  Washington.  D.C.  on  May  6, 
1982. 

John  E.  Ford, 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

(FR  Doc.  82-12SM  FUed  5-11-82: 8:46  am] 
MLUNO  COOe  S410-02-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 

[ReieaM  Nos.  33-639S,  34-1(700, 35-224*3, 
39-718,  IC-12412,  IA-«02,  FOIA-63] 

DelegaDon  of  Auttiority  to  the  General 
Counsel 

agency:  Securities  and  Exchange 

Commission. 

action:  Fmal  rule. 

summary:  Tbe  Commission  is  amending 
its  rules  governing  delegation  of 
authority  and  requests  for  information  to 
delegate  authori^  to  the  General 
Counsel  to  consider  appeals  from 
decisions  of  the  Freedom  of  Infarmation 
Act  Officer. 

EFFECTIVE  DATE:  May  12, 1982. 

FOR  FURTMER  INFORMATKMI  CONTACT: 

Ann  Stansbury,  Esq.,  Office  of  the 
General  Counsel.  Securities  and 
Exchange  Commission,  Washington. 
DC  20548,  (202)  272-2427. 
SUPPLEMENTARY  INFORMATION:  Tile 
Freedom  of  Information  Act  (5  U.S.C. 
552]  ("FOIA")  provides  that  any  person 
who  requests  records  thereunder  ^lall 
be  notified  of  the  right  to  appeal  to  the 
head  of  the  agency  an  initial  adverse 
determination  with  respect  to  the 
release  of  such  records.  The 
Commistkm's  nilea  pertaining  to 
information  and  requests.  Subpart  D  of 
17  CFR  Part  20a  provide  that  the 
Commission's  FOIA  OfGcer  %%riil  make 
the  initial  determinatiOQ  whether  or  not 
to  release  records  and,  where  it  is 
determined  not  to  comply  with  the 
request,  notify  the  requestor  of  the 
determination,  the  reasons  therefor,  and 
the  right  to  appeal  to  the  fViTnmi«mi/M^ 
(17  CFR  200.aO(d)(5]).  The  requestor  who 
has  been  so  notified,  or  who  has  not 
received  a  response  within  Aeallowed 
time  period,  may  apply  for  an  order  of 
the  Conmiission  directing  that  the  record 
be  made  available.  If  on  appeal  the 
Commission  upholds  the  decision  of  the 
FOIA  Officer,  the  Commission  will  so 
advise  the  requestor  and  is  required  to 
notify  the  requestor  of  the  names  and 
positions  of  die  members  of  the 
Commission  responsible  for  the  denial. 
88  well  as  of  the  provisions  in  the  FOIA 
for  judicial  review.  [17  CFR  200.80(dK6)) 

Denials  of  requests  for  a  waiver  of 
fees  may  also  be  appealed  to  ftie 
Commission.  (17  CFR  200.80(e)(4fl 

The  Conmiission  also  has  published 
its  procedures  for  considering  reqnests 
for  confidential  beatment  of  records 
that  are  the  subject  of  FOIA  requests. 
(17  CFR  200J&3).  In  general,  die  FOIA 
Officer  makes  a  determination  as  to 


confidential  treatment  whenever  the 
Officer  receives  a  request  for 
information  that  is  the  subject  of  a 
previously  filed  request  for  such 
treatment.  If  the  FOIA  Officer 
determines  that  confidential  treatment  is 
not  warranted,  based  on  consideration 
of  the  request  and  any  additional 
information  submitted  to  substantiate  a 
finding  of  confidoitiality.  the 
confidential  treatment  requestor  may 
appeal  that  determination  to  the 
Commission. 

Under  the  coirent  procedures,  when 
an  FOIA  or  confidential  treatment 
appeal  is  pending  before  the 
Commission,  the  Office  of  the  General 
Counsel  reviews  the  matter  and 
presents  its  recommendation  to  the 
Commission  as  to  whether  the  FOIA 
Officer's  decision  should  be  upheld  or 
reversed.  Tlie  Commission  now  finds 
that,  due  to  the  large  number  of  FOIA 
appeals  and  the  time  necessary  to  bring 
such  appeals  before  the  Commission,  it 
is  in  the  interest  of  the  public  and  of  the 
Commission  to  delegate  the  authority  to 
decide  FOIA  and  confidential  treatment 
appeals  to  the  General  CounseL 

The  Commission  believes  that  the 
process  of  administrative  review  could 
be  carried  out  mffn  expeditiously  if 
delegated  to  the  Office  of  the  General 
Counsel.  The  process  of  scheduling 
appeals  for  oooaideratioD  by  the 
Commission,  including  publication  of 
notice  in  fulfillment  of  the  requirements 
of  the  Government  in  the  Sunshine  Act 
(5  U.S.C  552b]  often  makes  it  difficult  to 
meet  the  twenty-day  limit  that  the  FOIA 
sets  for  oonsideratian  of  appeals.  If 
appeals  were  cmisidered  pursuant  to 
delegated  authority,  it  appears  that 
administrative  review  could  be  carried 
out  more-swiitty. 

The  Comndssion  bdievea  it 
appropriate  to  delegate  its  FOIA  review 
function  to  the  General  Counsel  because 
the  General  Counsel  in  most  cases  is  not 
involved  in  the  imtial  decision  to  grant 
or  deny  requests  for  records  and 
confidentiality.  Aldiou^  the 
Commission  considers  eadi  FOIA 
appeal  eeparately,  it  has  ftrand  that  in 
routine  cases  it  generally  af^nroves  the 
recomraendatioiu  of  die  Office  of 
General  Counsel  which  are  based  on 
the  application  of  case  law  and  other 
authoritative  interpretations  of  the  FOIA 
to  the  facts  of  ^tdk  particular  case.  In 
addition,  the  General  Counsel  defends 
the  CcMnnrismon  in  suits  brou^t  to 
compel  or  prohibit  disciosnre  of 
information,  and  may  be  expected  to 
decide  FOIA  appeals  in  a  diorough  and 
impartial  manner. 

Nevertheless,  in  appropriate  cases 
involving  difficult  or  important  issues, 


the  General  Counsel  would  be  expected 
to  bring  the  matter  to  the  Commission 
for  decision. 

Accordingly,  the  Commission  hereby 
amends  55  200.21(a)(17  CFR  a00.21(a]J 
and  200.30-14  (17  CFR  200.30-14)  of  die 
Commission's  rules  relating  to  general 
organixation  to  delegate  to  the  General 
Counsel  the  authority  to  make 
determinations  with  respect  to  appeals 
fixim  decisions  ot  the  Commission's 
Freedom  of  Information  Act  Officer.  Tbe 
Commission  also  amends  Subpart  D  of 
17  CFR.  Part  200,  55  200.80  and  200.83 
(17  CFR  200.80  and  200.83),  its  regulation 
concerning  information  and  requests,  to 
set  forth  the  procedure  by  w^ch  the 
General  Counsel  vrill  consider  and  act 
on  Freedom  (tf  Information  Act  and 
confidential  treatment  appeals. 

Statutory  autfaoritjr  In  amending 
55  200.21(a)  (17  CFR  a00.21(a))  and 
200.30-14  (17  CFR  200JO-14)  widi 
respect  to  delegated  authority,  die 
Commission  is  acting  pursuant  to  die 
Act  of  August  2a  1982.  Pub.  L  No  87- 
592,  76  Stat.  394  (15  U.S.C  78d-l,  7Bd-2). 
as  amended  by  the  Securities  Acts 
Amoidments  of  1975,  Pub.  L  No.  94-29, 
89  Stat  163  Qune  4, 1975).  The 
Commission's  regulation  omiceTTiing 
information  and  requests.  Subpart  D  of 
17  CFR  Part  20a  which  is  her^ 
amended,  is  issued  under  die  Freedom 
of  Information  Act,  80  Stat  363,  as 
amended  31  Stat  54;  section  19  (rf  the 
Securities  Act  of  1933,  48  Stat  85  as 
amended:  sectikio  23  of  die  Securities 
Exchange  Act  of  1934,  48  Stat  901.  as 
amended;  section  20  of  the  Public  UtiKty 
Holding  Company  Act  of  1935,  49  Stat 
833;  secti(Mi  319  cf  the  Trust  Indenture 
Act  of  1999, 53  Stat  1173;  sectirai  38  of 
the  Investment  Company  Act  of  1940,  54 
Stat  841;  and  section  211  of  the 
Investment  Advisers  Act  of  194a  54 
Stat.  855  (5  U.S.C  552. 15  U.S.C.  TTs. 
78w,  79t  77S88.  80B-S7,  80b-ll). 

The  Commission  finds,  in  accordance 
widi  5  U.S.C  553(b)  (A)  of  die 
Administrative  Procedure  Act  that  the 
foregoing  regulation  relates  sc^ely  to 
agency  oiganizaticm,  procedure,  or 
practice  and  diat  notice  and  public 
procedure  in  accordance  with  5  U3£. 
553  are  not  necessary,  pursuant  to 
subsection  (b)  thereof.  In  addition,  die 
Commission  finds  that  the  foregoing 
action  does  not  impose  any  burden  oa 
competition. 

List  of  Suliiecis  in  17  CFR  Part  MO 

Freedom  of  information. 


Text  of 

Part  200  of  Chapter  n  of  Tide  17  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 
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PART  200-ORGANiZATIOfl: 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  In  S  200.21  paragraph  (a)  is  revised 
to  read  as  follows: 

$20021    Ttw  GwMral  CouomL 

(a)  The  General  Counsel  is  the  chief 
legal  officer  of  the  Commission.  He  or 
she  is  responsible  for  the  representation 
of  the  Commission  in  judicial 
proceedings  in  which  it  is  involved  as  a 
party  or  as  amicus  curiae,  for  directing 
and  supervising  all  civil  litigation 
involving  the  Commission  in  the  United 
States  District  Courts,  and  for 
representing  the  Commission  in  all  cases 
in  appellate  courts.  The  General  Counsel 
is  responsible  for  the  review  of  cases 
which  the  Division  of  Enforcement 
recommends  be  referred  to  the 
Department  of  Justice  with  a 
recommendation  for  criminal 
prosecution  and  for  the  review  of 
requests  by  domestic  and  foreign 
governmental  authorities  and  self- 
regulatory  organizations  for  access  to 
materials  contained  in  Commission  files 
concerning  a  non-pubUc  investigatory 
proceeding  in  which  a  formal  order  of 
investigation  has  been  entered.  In 
addition,  he  or  she  is  responsible  for 
advising  the  Commission  at  its  request 
or  at  the  request  of  any  division  director 
or  office  head,  or  on  his  or  her  own 
motion,  with  respect  to  interpretations 
involving  questions  of  law;  for  reviewing 
and  advising  the  Commiseioa  upon  the 
legal  aspects  and  policy  implications  of 
pre-argument  memorandums  and  draft 
Coomission  opinions  prepared  by  the 
Office  of  Opinions  and  Review;  for  the 
conduct  of  administrative  proceedings 
relating  to  the  disqualification  of 
professional  persons  from  practice 
before  the  Commission;  for  the 
preparation  of  Commission  comments  to 
the  Congress  on  pending  legislation;  and 
for  the  drafting,  in  conjimction  with 
appropriate  divisions  and  offices,  of 
legislative  proposals  to  be  sponsored  by 
the  Commission.  The  General  Counsel  is 
also  responsible  for  the  review  and 
clearance  of  the  form  and  content  of 
articles,  treatises,  and  prepared 
speeches  and  addresses  by  members  of 
the  staff  relating  to  the  Commission  or 
to  the  statutes  and  rules  administered 
by  the  Commission  and  is  responsible 
for  investigating  any  claims  of  staff 
improprieties.  Additionally,  he  or  she 
has  responsibility  with  the  Office  of 
Opinions  and  Review  for  dealing  with 
general  problems  arising  under  the 
Administrative  Procedure  Act.  including 
(with  the  Office  of  Opinions  and 
Review)  the  revision  or  adoption  of  rules 
of  practice.  He  or  she  is  responsible 


(with  the  Director  of  Personnel)  for 
administering  and  interpreting  the 
Conmiission's  Conduct  Regulation.  He 
or  she  serves  as  Counselor  to  the 
Commission  and  its  staff  with  regard  to 
ethical  and  conflicts  of  interest 
questions  and  acts  as  the  Commission's 
liaison  on  such  matters  with  the  Office 
of  Personnel  Management  and  the 
Department  of  Justice.  The  General 
Counsel  also  is  responsible  for 
coordinating  and  reviewing  the 
interpretative  positions  of  the  various 
divisions  and  offices.  In  addition,  he  or 
she  Is  responsible  for  appropriate 
disposition  of  all  Freedom  of 
Information  Act  appeals  pursuant  to  the 
authority  delegated  in  §  200.30-14,  and 
is  the  Commission's  advisor  with 
respect  to  legal  problems  arising  under 
the  Freedom  of  Information  Act  the 
Privacy  Act  the  Federal  Reports  Act 
the  Federal  Advisory  Committee  Act 
the  Civil  Service  laws  and  regulations, 
the  statutes  and  rules  applicable  to  the 
Commission's  procurement  contracting, 
fiscal  and  related  administrative 
activities,  and  other  statutes  and 
regulations  of  a  similar  nature 
applicable  to  a  number  of  Government 
agencies. 

2.  Section  200.30-14  is  revised  to  read 
as  follows: 

i200J0-14    DaleaaBon  of  Authority  la  the 


Pureoant  to  die  provisions  of  Pub.  L 
94-29,  89  SUt  163,  Pub.  L  87-592.  76 
SUt  995.  IS  U3.C  78d-l,  78d-2.  the 
Securities  and  Exchange  Commission 
hereby  delegates,  until  the  Commission 
orders  otfaanvise,  the  following 
functions  to  the  General  Counsel  of  the 
Commission,  to  be  performed  by  him  or 
her  or  under  his  or  her  direction  by  such 
person  or  persons  as  may  be  designated 
from  time  to  time  by  the  Chairman  of  the 
Commission: 

(a)  Grant  waivers  of  imputed 
disqualification  requested  pursuant  to  17 
CFR  200.735-e(d); 

(b)  Determine  whether  the 
.Commission  will  submit  after 
consultation  with  any  Division  or  Office 
of  the  Commission  designated  by  the 
Conunission.  and  amicus  curiae  brief  in 
private  litigation  on  Issues  previously 
considered  and  designated  by  the 
Commission  as  appropriate  for  the 
exercise  of  delegated  authority.  A  list  of 
the  issues  designated  by  the 
Commission  as  subject  to  this  delegated 
authority  and.  where  determined  by  the 
Commission,  the  position  to  be  taken  on 
each  such  issue,  may  be  obtained  on 
request  addressed  to  Securities  and 
Exchange  Commission.  Washington, 
D.C.  20649;  and 


(c)  Determine  the  appropriate 
disposition  of  all  Freedom  of 
Information  Act  and  confidential 
treatment  appeals  in  accordance  with 
9S  200.80(d)(6}.  200.80(e)(4).  200.83(e). 
200.83(f),  and  200.83(h). 

3.  In  5  200.80  paragraphs  (d)(5)  and  (6) 
and  (e)(4)  are  revised  to  read  as  follows: 

S  200.80    Commission  records  and 
infonnation. 

•        •        •        •        • 

(d)  •  •  • 

(5)  Initial  determinations,  denials. 
With  respect  to  any  record  that  is 
generally  considered  nonpublic  as 
described  in  paragraph  (b)  of  this 
section,  the  Freedom  of  Information  Act 
Officer  of  the  Commission  will 
determine  within  ten  days  (excepting 
Saturdays,  Sundays,  and  legal  public 
holidays)  after  the  receipt  of  a  request 
for  inspection  of  the  record  or  for  a  copy 
(or  within  such  extended  period  as  may 
be  permitted  in  accordance  with 
paragraph  (dK7)  of  this  section)  whether 
to  comply  with  such  request  and  shall 
immediately  notify  the  person  making 
such  request  of  such  determination  and, 
where  it  is  determined  not  to  comply, 
the  reasons  therefor,  and  of  the  right  of 
such  person  to  appeal  to  the  General 
Counsel  any  adverse  determination: 
Provided,  That  a  Director  of  a  staff 
Division  of  the  Commission  or  Office 
head  whose  zone  of  responsibility 
relates  to  the  record  requested  (See  17 
CFR  200.13,  et  seq.)  may  make  a 
determination  that  the  record  or  copy  is 
not  lawfully  required  to  be  made 
available  and  should  not  be  made 
available,  in  which  case  he,  and  not  the 
Freedom  of  Infonnation  Act  Officer, 
shall  make  the  required  notification.  The 
notification  of  deiiial  of  any  request  for 
records  shall  set  forth  the  name  and  tide 
or  position  of  each  person  responsible 
for  the  deniaL 

(6)  Administrative  review.  Any  person 
who  has  been  notified  pursuant  to 
paragraph  (d)(5)  of  this  section  that  his 
request  for  inspection  of  a  record  or  for 
a  copy  has  been  denied,  or  who  has 
received  no  response  to  a  request  for  a 
record  or  copy  within  ten  days  (or 
within  such  extended  period  as  may  be 
permitted  in  accordance  with  paragraph 
(d)(7)  of  this  section)  after  his  request 
was  received  by  the  Commission's  staff, 
may  appeal  to  the  General  Counsel  the 
adverse  determination  or  the  failure  to 
respond. 

(i)  The  appeal  shall  be  in  writing,  shall 
be  clearly  and  prominenUy  identified  on 
the  envelope  or  other  cover  and  at  the 
top  of  the  first  page  by  a  legend  such  as 
"Freedom  of  Inlormation  Act  Appeal," 
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and  shall  identify  the  record  in  the  form 
in  which  it  was  originally  requested. 

(ii)  The  appeal  should  be  delivered  to 
the  General  Counsel,  with  a  copy  to  the 
Office  of  the  Freedom  of  Information 
Act  Officer,  or  sent  by  mail  to  the 
Freedom  of  Information  Act  Officer. 

(iii)  The  appeal  may  include  such 
facts  and  cite  such  legal  or  other 
authorities  as  the  person  submitting  the 
appeal  may  consider  appropriate. 

(iv)  The  General  Counsel  shall  have 
the  authority  to  grant  or  deny  all 
appeals,  in  whole  or  in  part,  and  to 
release  as  an  exercise  of  discretion 
records  exempt  from  mandatory 
disclosure  under  5  U.S.C.  552(b).  In 
appropriate  cases  he  or  she  may,  in  his 
or  her  sole  and  unfettered  discretion, 
refer  appeals  to  the  Commission  for 
determination. 

(v)  A  determination  with  respect  to 
any  appeal  shall  be  made  within  twenty 
days  (excepting  Saturdays,  Sundays  and 
legal  public  holidays)  after  the  receipt  of 
such  appeal  or  within  such  extended 
period  as  may  be  permitted  in 
accordance  with  paragraph  (d)(7)  of  this 
section. 

(vi)  A  denial  of  an  appeal  in  whole  or 
in  part  shall  set  forth  the  basis  for  the 
denial,  and  shall  advise  the  requester 
that  judicial  review  of  the  decision  is 
available  in  accordance  with  5  U.S.C. 
552(a)(4). 

(e)  *  *  • 

(4)  Waiver  or  reduction  of  fees. 
Requested  records  shall  be  furnished 
without  charge  or  at  reduced  charge 
whenever  it  shall  be  determined  by  the 
Director  of  the  Office  of  Consumer 
Affairs  and  Information  Services  that 
waiver  or  reduction  of  the  fee  is  in  the 
public  interest  because  furnishing  the 
information  can  be  considered  as 
primarily  benefiting  the  general  public. 
Requests  for  waiver  or  reduction  of  fees 
for  searching  and/or  copying  may  be 
submitted  with  the  original  request  for 
records  and  may  state  such  facts  as  the 
requester  may  consider  appropriate. 
Denials  of  requests  for  a  waiver  or 
reduction  of  fees  may  be  appealed  to  the 
General  Counsel  in  accordance  with  the 
procedure  set  forth  in  paragraph  (d](e) 
of  this  section. 

4.  In  5  200.83  paragraphs  (e),  (f),  and 
(h)  are  revised  to  read  as  follows: 

§200.83    Confktontial  tTMrtnwnt 
proetiur—  under  tlw  Freedom  of 
Informatton  Act 

***** 

(e)  Appeal  from  initial  determination 
that  confidential  treatment  is  not 
warranted.  (1)  If  it  is  determined  by  the 
Commission'!  Freedom  of  Information 
Act  Officer  that  confidential  treatment 


is  not  warranted  with  reapect  to  all  or 
part  of  the  information  in  question,  the 
person  requesting  access  to  the 
information  imder  the  Freedom  of 
Information  Act  and  the  person 
requesting  confidential  treatment  will  be 
so  notified  by  telephone,  telegram.or 
express  mail  The  person  requesting 
confidential  treatment  will  also  be 
informed  that  any  appeal  of  such 
decision  must  be  taken  to  the 
Commission's  General  Coimsel  within 
ten  calendar  days  of  the  date  of  the 
notice.  Information  which  is  determined 
not  to  be  entitled  to  confidential 
treatment  may  be  released  under  the 
Freedom  of  Ii^ormation  Act  ten 
calendar  days  after  notice  to  the  person 
requesting  confidential  treatment  If 
within  that  ten  calendar  day  period  the 
General  Counsel  has  actufdly  received 
an  appeal  from  the  person  requesting 
confidential  treatment  the  person 
requesting  access  to  the  information 
under  the  Freedom  of  Information  Act 
will  be  informed  of  the  pending  appeal 
and  that  no  disclosure  of  the  information 
will  be  made  until  the  appeal  is 
resolved. 

(2)  Any  appeal  of  a  denial  of  a  request 
for  confidential  treatment  shall  be  in 
writing,  and  shall  be  clearly  and 
prominently  identified  on  the  envelope 
or  other  cover  and  at  the  top  of  the  first 
page  by  the  legend  "FOIA  Confidential 
Treatment  Appeal."  The  appeal  should 
be  dehvered  or  sent  by  mail  to  the 
General  Counsel,  with  a  copy  to  the 
Freedom  of  Information  Act  Officer.  The 
person  requesting  confidential  treatment 
may  supply  additional  substantiation  of 
the  request  for  confidential  treatment  in 
connection  with  the  appeal  to  the 
General  Counsel. 

(3)  The  General  Counsel  shall  have 
the  authority  to  consider  all  appeals 
from  decisions  of  the  Freedom  of 
Infoonation  Act  Officer  with  respect  to 
confidential  treatment.  All  appeals 
taken  under  this  section  will  be 
considered  by  the  General  Counsel  as 
expeditiously  as  circumstances  permit 
Although  other  procedures  may  be 
employed,  to  the  extent  possible,  the 
General  Counsel  will  decide  the  matter 
on  the  basis  of  the  affidavits  and  other 
documentary  evidence  submitted  by  the 
interested  persons  and  such  other 
information  as  is  brought  to  the 
attention  of  the  General  Counsel  in 
accordance  with  the  provisions  of 

§  201.28  of  this  Chapter.  The  General 
Counsel  shall  also  have  the  authority  to 
enter  and  vacate  stays  under  the 
circumstances  set  forth  in  paragraph 
(e)(5)  of  this  section.  In  appropriate 
cases  the  General  Counsel  may,  in  his  or 
her  sole  and  unfettered  discretion,  refer 
appeals  and  questions  concerning  stays 


under  paragraph  (e)(5)  of  this  section  to 
the  Commission  for  decision. 

(4)  If  it  is  determined  that  confidential 
treatment  is  not  warranted  with  respect 
to  all  or  any  part  of  the  information  in 
question,  the  person  requesting 
confidential  treatment  will  be  so 
informed  by  telephone,  if  possible,  with 
a  telegram  or  express  mail  letter 
directed  to  the  person's  last  known 
address.  Disclosure  of  the  information 
under  the  Freedom  of  Information  Act 
will  occur  ten  calendar  days  after  notice 
to  the  person  requesting  confidential 
treatment  subject  to  any  stay  entered 
pursuant  to  paragraph  (e)  (5)  of  this 
section. 

(5)  If  within  that  ten  calendar  day 
period  the  General  Counsel  has  been 
notified  that  the  person  requesting 
confidential  treatment  has  commenced 
an  action  in  a  federal  court  concerning 
the  determination  to  make  such 
information  publicly  available,  the 
General  Counsel  will  stay  mfiklng  the 
public  disclosure  of  the  information 
pending  final  judicial  resolution  of  the 
matter.  The  General  Counsel  may 
vacate  a  stay  under  this  section  eithtf 
on  his  or  her  own  motion  or  at  the 
request  of  a  person  seeking  access  to  the 
information  under  the  Freedom  of 
Information  Act.  If  the  stay  is  vacated, 
the  information  vnll  be  released  under 
the  Freedom  of  Information  Act  ten 
calendar  days  after  the  person 
requesting  confidential  treatment  is 
notified  of  this  action  by  telephone,  if 
possible,  with  a  telegram  or  express 
mail  letter  sent  to  the  person's  last 
known  address,  unless  the  court  orders 
otherwise. 

(f)  Initial  determination  that 
confidential  treatment  is  warranted.  If  it 
is  determined  by  the  Commission's 
Freedom  of  Information  Act  Officer  that 
confidential  treatment  is  warranted,  the 
person  submitting  the  information  and 
the  person  requesting  access  to  the 
information  under  the  Freedom  of 
Information  Act  will  be  so  informed  by 
mail.  The  person  requesting  access, 
pursuant  to  the  Freedom  of  Informatioa 
Act  will  also  be  informed  of  the  right  to 
appeal  the  determination  to  the  General 
Counsel.  Any  such  appeal  must  be  taken 
in  accordafice  wn^  the  provisions-of  the 
Freedom  of  Information  Act  and 
Commission  rules  thereunder.  See  17 
CFR  200.80(d)(6). 

(h)  Extensions  of  time  limits.  Any  time 
limit  under  this  section  may  be 
extended,  in  the  discretion  of  the 
Commission,  the  Commission's  General 
Counsel  or  the  Commission's  Freedom 
of  Information  Act  Officer,  for  good 
cause  shown. 
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By  tiie  Commission. 
Geof  ge  A.  Fllzsiiumans, 

Secretary. 
April  Sa  1962. 
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17  CFR  Parts  200. 230,  and  239 

[ReleaM  Na  33-6401,  IC-12423,  File  Na 
S7-909] 

Automatic  Effedlvaness  of 
Rayialration  Statamants  HIad  by 
Cartaki  Unit  Invaalniant  Tniats 

agency:  Securities  and  Exchange 

ConunissioQ. 

ACTION:  Final  rule  and  amendmeott  to 

rule  and  form. 


:  The  Commission  today  is 
adopting  a  rule  which  will  permit  most 
registration  statements  filed  by  unit 
investment  trust  series  to  become 
effective  automatically  on  a  date  and  at 
a  time  designated  by  the  registrant,  if 
certain  conditions  are  met.  In  response 
to  public  conmient,  the  Commission  has 
made  certain  changes  in  the  rule  that 
should  result  in  more  series  being 
eligible  for  automatic  effectiveness 
under  the  rule-  The  Commission  also  is 
adopting  certain  related  amendments  to 
its  Rules  of  Oi^ganization  and  Program 
Management  and  to  the  registration 
statement  form  for  securities  offered  by 
unit  investment  trusts.  Under  the  new 
rule,  automatic  effectiveness  generally 
will  be  available  for  a  registration 
statement  filed  with  respect  to  die 
securities  of  a  new  series  of  a  trust,  if 
the  registrant  represents  that  the 
disclosures  In  the  registration  statement 
being  filed  do  not  differ  in  any  material 
respect  from  those  contained  in  the 
registration  statements  of  one  or  more 
specifically  identified  previous  series  of 
the  trust  except  to  the  extent  such 
differences  are  necessary  to  identify  the 
specific  portfolio  securities  of,  and  to 
provide  essential  financial  information 
for,  the  series  being  registered.  iTie 
amendment  to  the  Rules  of  Organization 
and  Program  Management  delegates  to 
the  staff  the  authority  to  suspend  the 
operation  of  the  autranatic  effectiveness 
provisions  of  the  rule  under 
circumstances  specified  in  the  rule.  The 
amendments  to  the  registration 
statement  form  provide  a  format  for 
registrants  to  make  the  designation  and 
the  representations  required  for 
effectiveness  sader  the  rule.  The 
Commission  is  taking  these  actions  to 
eliminate  review  of  registration 
statements  of  unit  investment  trust 
series  that  differ  from  one  another  only 
with  respect  to  the  specific  composition 


of  tlie  portfolio,  and  thus  do  not  present 
disclosure  issues  that  require  staff 
review  and  comment  prior  to  the 
effectiveness  of  the  registration 
statement 

EFFECnVE  datc:  May  7. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  A.  Jackson.  Special  Counsel. 
(202)  272-2115,  or  Sandra  M.  MoUey. 
Law  Clerk.  (202)  272-2033,  Division  of 
Investment  Management  Securities  and 
Exchange  Commission.  500  North 
Capitol  Street  Washington.  D.Q  20549. 
SUPPLEMENTARY  information:  The 
Conunission  today  announced  the 
adoption  of  rule  487  (17  CFR  230.487) 
under  the  Securities  Act  of  1933  ("1033 
Act")  (15  U.S.C  77a  etseq.)  and  related 
amendments  to  Form  S-6  under  the  1933 
Act  (17  CFR  230.16)  and  rule  30-5  of  the 
Commission's  Rules  of  Organization  and 
Program  Management  (17  CFR  200J0-5). 
Under  the  new  rule,  certain  1933  Act 
registration  statements  relating  to 
securities  issued  by  unit  investment 
trusts  will  become  effective 
automatically,  without  affirmative 
action  by  the  Commission  or  its  staff. 
Specifically,  eligible  unit  investment 
trusts  that  issue  securities  in  series  will 
be  permitted  to  designate  the  date  and 
time  of  effectiveness  of  a  1933  Act 
registration  statement  filed  with  respect 
to  a  series  of  such  trust  if  the  registrant 
conq)lies  with  certain  conditions  and 
makes  certain  representations.  In  order 
for  a  registration  statement  to  be  eligible 
for  automatic  effectiveness,  the 
registrant  will  have  to  identify  at  least 
one  previous  series  of  the  trust  for 
which  the  effective  date  of  the 
registration  statement  has  been 
determined  by  the  Commissioo  or  its 
staft  and  represent  (a)  That  the 
securities  deposited  in  the  series  being 
registered  do  iu>t  differ  materially  in 
type  or  quality  from  those  deposited  in 
such  previous  series;  and  (b)  that  the 
registration  statement  of  the  new  series 
does  not  contain  disclosures  that  differ 
in  any  material  respect  from  those  of 
such  previous  series,  except  to  the 
extent  necessary  to  identify  the  specific 
portfolio  securities  deposited  in.  and  to 
provide  essential  financial  information 
for,  the  new  Sbriss.  The  registrant  will 
also  have  to  reprosent  that  it  has 
complied  with  rule  460  (17  CFR  230.400) 
under  the  1933  Act  relating  to 
circulation  of  pretiminary  prospectuses. 
In  addition,  if  the  registration  statement 
of  the  new  series  or  any  pre-effective 
amendment  thereto  was  prepared  or 
reviewed  by  counsel,  such  counsel  will 
have  to  represent  that  the  registration 
startement  or  pre-effective  amendment 
does  not  contain  dlsdosures  diat  will 
render  it  ineligible  for  automatic 


effectiveness.  The  amendments  to  Form 
S-6  provide  formats  for  registrants  to 
make  die  designation  and 
representations  required  for 
effectiveness  under  the  rule. 

Where  the  Conunission  finds  that  a 
regisfration  statement  filed  under  the 
rule  is  incomplete  or  inaccurate  in  any 
material  respect  or  that  the  registrant 
has  not  complied  the  provisions  of  the 
rule,  the  rule  provides  that  the  ability  of 
a  unit  investment  trust  to  designate  the 
date  and  time  of  automatic  effectiveness 
with  respect  to  any  registration 
statement  that  has  been  filed  but  has  not 
yet  become  effective,  as  well  as  with 
respect  to  any  future  registration 
statement  may  be  suspended  upon 
written  notice  to  the  registrant  Any 
suspension  will  apply  only  to  the 
regisfrant's  ability  to  designate  the  date 
and  time  of  effectiveness  pursuant  to  the 
rule  and  will  not  otherwise  affect  any 
registration  statement  The  amendment 
to  the  Commission's  Rules  of 
Organization  and  Program  Management 
(17  CFR  20ai  et  geq.)  delegates  to  the 
staff  the  authority  to  suspend  the 
operation  of  the  automatic  effectiveness 
provisions  of  the  rule  under  the 
circumstances  described  above. 

When  proposed,  the  new  rule  was 
designated  475b. '  However,  during  the 
interim  between  the  rule's  proposal  and 
adoption.  Regulation  C  under  the  1933 
Act  of  which  the  rule  is  a  part  was 
revised.*  As  a  result  of  this  revision,  the 
designation  of  the  rtde  has  been 
changed  to  487. 

Background 

Series  unit  investment  trusts  diffier  in 
several  significant  respects,  in  both  form 
and  operation,  from  management 
investment  companies  that  issue 
redeemable  securities.  Such  trusts  do 
not  issue  interests  in  a  managed 
portfolio  of  securities,  but  instead,  issue 
interests  (called  "units")  in  a  portfolio  of 
securities  that  is  fixed  at  inception.  Each 
trust  may  issue  several  series  of  imits 
and  each  new  series  of  units  has  a 
different  portfolio.  A  purchaser  of  units 
in  a  particular  series  looks  only  to  that 
series  for  his  investment  return.  The 
trust  (and  not  each  series  of  units)  is 
registered  under  the  Investment 
Company  Act  of  1940  (~1940  Act")  (15 
U.S.C.  80a-l  et  aeq.y  However,  a 
separate  registration  statement  must  be 
filed  under  the  1933  Act  for  each  series 
issued  by  the  trust.  Under  current 
practice,  sack  registratioo  statements 


■SaaaWM  Act  RdaMS  N*.  SMS  (OctoiMr  aa 
1981)  (M  FR  S237&  Octobar  27.  ISSl). 

'SecuriUea  Act  RsleawNa  6383  (March  3. 1S82J 
(47  PR  11B19,  March  IS,  1982). 
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are  reviewed  by  the  Commission  8ta£F 
and  become  effective  pursuant  to 
section  8(a)  of  the  1933  Act  (15  U.S.C 
77h(a)).  Although  a  unit  investment  trust 
may  issue  several  different  types  of 
series,  which  vary  from  one  another  in 
terms  of  the  types  of  portfolio  securities, 
the  frequency  and  type  of  distributions 
to  unitholders,  and  the  duration  of  the 
series,  most  new  series  invest  in 
securities  that  are  comparable  in  type 
and  quality  to  those  invested  in  by  at 
least  one  previous  series.'The  primary 
difference  between  follow-on  series  and 
previously  effective  ones  is  in  the 
speciHc  composition  of  the  portfoUo  and 
the  essential  financial  information 
provided  about  the  series. 

Because  of  the  similarities  among  the 
series  issued  by  a  unit  investment  trust 
the  process  of  reviewing  registration 
statements  of  follow-on  series  is 
generally  routine.  Nevertheless,  the 
overall  process  of  reviewing  these 
registration  statements  has  become 
burdensome  to  the  staff,  both  because  of 
the  large  number  of  these  filings  and  the 
fact  that,  in  most  instances,  sponsors 
bring  new  series  to  market  on  short 
notice.  Moreover,  in  Mme  cases  the 
review  process  may  complicate  the 
planning  of  sponsors  of  unit  investment 
trusts,  and,  to  the  extent  that  this  is  true, 
that  burden  would  appear  unjustified, 
since  substantive  issues  usually  do  not 
arise  in  the  course  of  such  review.  For 
these  reasons,  it  seemed  to  the 
Commission  that  in  certain 
circumstances  registration  statements  of 
unit  investment  trust  series  should  be 
permitted  to  become  effective  without 
prior  staff  review  and,  therefore,  in 
October  1981,  the  Commission  proposed 
rule  487  and  related  amendments  to 
Form  S-6.*  Rule  487  was  intended  to 
eliminate  review  of  filings  which, 
because  of  their  repetitive  nature,  do  not 
need  review,  and  to  permit  registrants  to 
assume  greater  responsibility  for 
compliance  with  the  disclosure 
requirements  of  the  1933  and  1940  Acts. 
The  Commission  today  adopts  rule  487 
and  the  related  form  amendments  with 
the  revisions  described  below. 

Public  Comments  and  Modifications  to 
Proposed  Rule  487 

The  comments  received  concerning 
the  proposed  rule  unanimously  favored 
the  proposal,  although  most 
commentators  suggested  modifications. 
All  comments  received  have  been 
considered  and  the  main  points  raised 


'Subsequent  teries  within  each  particular  type^ 
i.e.,  thoae  that  differ  bom  prevloat  leriet  only  in 
their  spedfSc  portfolio  securities— will  be  referred  to 
In  this  release  as  "foUow-on"  series 

'  Note  1.  gupra. 


by  the  commentators  are  addressed 
below. 

Relationship  to  State  Registration 
Procedures 

Paragraph  (a)  of  the  proposed  rule 
provided  that  certain  registration 
statements  filed  under  the  1933  Act  in 
connection  with  the  offering  of  series 
issued  by  registered  unit  investment 
trusts  coidd  become  effective 
automatically,  at  the  date  and  time 
designated  by  the  registrant  if  the 
conditions  specified  in  paragraph  (b)  of 
the  proposed  rule  were  met.  The 
Wisconsin  Commissioner  of  Securities 
suggested  that  the  proposed  rule  be 
changed  to  provide  that  a  registrant 
could  not  specify  an  effective  date 
earUer  than  ten  days  from  the  date  that 
an  application  for  registration  was  filed 
in  any  state  requiring  such  applications. 
Specifically,  the  commentator  stated 
that  under  the  "coordination"  procedure 
of  registration  permitted  by  the 
Wisconsin  Uniform  Sectirities  Law, 
registration  in  that  state  of  seciirities 
issued  by  unit  investment  trusts  is 
effected  simidtaneously  with  the 
effectiveness  of  the  registrant's  1933  Act 
registration  statement  so  long  as  the 
required  application  for  registration  has 
been  on  file  in  the  state  for  ten  days 
prior  to  the  effective  date  and  no 
administrative  action  to  deny 
effectiveness  is  pending.  The 
conmientator  stated  that  applications  for 
registration  by  imit  investment  trusts  are 
always  filed  in  Wisconsin  by 
"coordination"  and  asserted  that 
because  proposed  rule  487  would  allow 
a  registration  statement  filed  by  a  unit 
investment  trust  to  become  effective  as 
early  as  the  date  of  filing  with  the 
Commission,  the  proposed  rule  could 
have  a  negative  impact  on  the  ability  of 
state  regulators  to  process  and  review 
filings.  The  commentator  further 
asserted  that  the  proposed  rule  could 
foreclose  the  use  of  the  coordination 
registration  procedure  permitted  by 
Wisconsin  law  *  unless  the  rule  were 
revised  to  provide  for  a  mandatory 
delay  between  the  filing  and  effective 
dates  of  registration  statements. 
Under  the  terms  of  rule  487  as 
proposed,  automatic  effectiveness 
would  be  available  to  registrants  only  if 
they  complied  with  the  conditions  set 
forth  in  paragraph  (b).  Paragraph  (b)(4) 
of  the  proposed  rule  provided  diat  the 
registrant  would  be  required  to 
represent  that  it  had  complied  with  rule 
460  under  the  1933  Act  (17  CFR  23a480). 


Rule  460  provides,  inter  alia,  that 
pursuant  to  the  statutory  requirements 
of  section  8(a)  of  the  1933  Act  in  ruling 
upon  requests  for  the  acceleration  of  the 
effective  date  of  registration  statements, 
the  Commission  will  consider  whether 
issuers  have  taken  reasonable  steps  to 
make  the  information  contained  in  the 
registration  statement  conveniendy 
available  to  those  whom  it  is^nticipated 
will  participate  in  the  distribution  of  the' 
security.  Rule  460  further  provides  that 
at  a  minimum,  each  dealer  and 
underwriter  should  receive,  a 
reasonable  time  in  advance  of  the 
anticipated  effective  date  of  the 
registration  statement  a  sufficient 
number  of  copies  of  the  preliminary 
prospectus  permitted  by  rule  430  under 
the  1933  Act  (17  CFR  230.430)  to  assure 
adequate  distribution  of  the  preliminary 
prospectus. 

Although  no  specific  time  periods  are 
prescribed  in  rule  460,  under  current 
practice  unit  investment  trusts  usually 
file  registration  statements  between  ten 
and  forty-five  days  before  the  filing  of 
the  pricing  amendment.  In  most 
instances,  the  registration  statement  for 
a  follow-on  series  of  the  trust  contains 
the  definitive  prospectus  of  a  preceding 
series,  maiiced  to  show  any  changes. 
This  "stickered"  prospectus  of  a 
preceding  series  is  used  as  the 
preliminary  prospectus  of  the  new  series 
and  is  distributed  to  underwriters  and 
dealers  in  accordance  with  rule  460.  The 
pricing  amendment  which  is  the  first 
document  in  which  the  specific  portfolio 
Usting  and  other  related  information 
about  the  new  series  appears,  is  filed  on 
the  date  that  the  trust  sponsors  request 
that  the  registration  statement  be 
declared  effective.* 

The  purpose  of  the  requirement  in 
paragraph  (b)(4)  of  the  proposed  rule 
was  to  ensure  that  should  rule  487  be 
adopted,  the  procedures  described 
above  would  not  be  changed.  Therefore, 
compUance  with  the  terms  of  the  rule 
will  necessarily  involve  some  period  of 
delay  between  the  filing  of  the 
registration  statement  and  the  filing  of 
the  pricing  amendment  to  allow  for 
circulation  of  the  preliminary  prospectus 
in  accordemce  with  rule  460. 


'Wisconsin  law  also  permits  registration  by 
"quallficatkin."  Under  this  method,  a  registration 
appUcation  does  not  become  effective  until  an 
Order  of  Registration  is  issued  by  the  state. 


'The  sponsor  of  a  series  trust  assembles  ttte 
portfolio  of  a  particular  series  and  deposits  it  with  a 
trustee.  Generally,  the  sponsor  acts  as  underwriter 
for  the  series  and  "takes  down"  the  units  of  the 
series  from  the  trustee.  Since  the  pubUc  offering 
price  of  the  imits  will  vary  in  accordance  with  the 
market  value  of  the  portfolio  securities,  the  sponaor- 
underwriter  is  at  the  risk  of  the  market  during  the 
period  between  the  deposit  of  the  portfolio 
securities  with  the  trustee  and  the  completion  of  the 
offering.  It  is  in  order  to  minimise  this  exposure  that 
sponsors  want  pricing  amendments  to  become 
effective  promptly. 
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Nevertheless,  it  is  trae  that,  under  the 
rule,  a  registration  statement  could 
become  effective  within  fewer  than  ten 
days  after  filing.  However,  the 
Commission  believes  that  rule  487 
would  not  accomplish  its  objectives 
unless  registrants  were  afforded  the 
flexibility  to  designate  the  date  and  time 
of  effectiveness  in  accordance  writh  their 
marketing  needs.  Accordingly, 
paragraph  (a)  of  rule  487  has  been 
adopted  as  proposed.  Where  compliance 
with  applicable  provisions  of  state  law 
requires  a  specific  period  of  delay 
between  the  filing  and  effective  dates  of 
a  registration  statement  filed  with  the 
Commission  pursuant  to  rule  487,  it  is 
the  registrant's  responsibility  to  ensure 
that  the  state  requirement  has  been  met 
Rule  487  will  not  impede  such 
compliance.  Moreover,  to  the  extent  that 
the  problems  described  by  the 
commentator  could  exist  under  rule  487, 
they  also  could  exist  under  the 
procedures  which  have  heretofore  been 
applicable  to  the  processing  of 
registration  statements  of  unit 
investment  trust  series. 

Eligible  Tnut  Securities 

As  proposed,  rule  487  was  intended  to 
apply  only  to  foUow-oii  series  issued  by 
unit  investment  trust  bond  funds.  The 
term  "unit  investment  trust  bond  fond" 
is  not  defined  in  the  1940  Act  or  the 
rules  thereimder,  but  it  is  commonly 
used  to  refer  to  unit  investment  trusts 
that  invest  generally  in  municipal  and 
corporate  debt  obligations.  Paragraph 
(bKl)  of  the  proposed  rule  provided  that 
a  registrant  seeking  automatic 
effectiveness  of  a  registration  statement 
in  accordance  with  paragraph  (a),  must 
be  engaged  exclusively  in  the  business 
of  investing  in  "eligible  trust  securities" 
as  defined  in  rule  14a-3  under  the  1940 
Act  (17  CFR  270.14a-3).»  Rule  14a-3  is 
one  of  a  group  of  "start-up"  exemptions 
adopted  in  1979  to  facihtate  the 
organization  and  operation  of  unit 
investment  trust, 'and  the  types  of 
instruments  included  as  eligible  trust 
securities  under  the  rule  reflected 
administrative  experience  up  to  that 
time.  However,  several  commentators 
suggested  that  the  definition  provided  in 
rule  14a-3  is  overly  restrictive.  One 


^  A«  defined  in  rale  14a-S  the  term  "eligible  tnut 
sacoritiei"  tncludei  the  foDowtng:  (1)  Secuiitles, 
other  than  convertible  securltiet,  that  are  iuued  l>y 
a  corporation  and  that  have  their  Interest  or 
dividend  rate  fixed  at  the  time  they  are  iasued:  (2) 
intereat-laearing  obligatiana  iaaued  by  a  itate  or  by 
any  agency,  Inatromentality,  authority  or  political 
BubdiviBion  thereof:  (3)  government  securitiea;  and 
(4)  under  the  dreumatancei  aet  forth  in  peragraph 
(b)(«)(i)(vi)  of  rule  14a-3.  uniu  of  a  previouily 
iaeaed  aerie*  of  the  tnut 

'See  Inveetment  Company  Act  Releaae  Na  10880 
(May  IS.  1979)  (44  FR  28644.  May  22, 1979). 


commentator  explained  that  many  unit 
investment  trusts  were  organized  prior 
to  1979,  when  the  *tart-iq)  exemptions 
were  adopted.  Those  unit  investment 
trusts,  at  the  time  of  their  organization, 
obtained  exemptive  orders,  comparable 
to  the  start-up  exemptions,  throiigh 
applications  under  section  8(c]  of  the 
1940  Act  (15  U.S.C.  80a-6(c)).  Such 
exemptive  orders  contain  no  restrictions 
relating  to  "eligible  trust  securities"  and. 
accordingly,  the  portfolios  of  any  trust 
series,  where  the  trust  rehes  upon  an 
exemptive  order  rather  tiian  rule  14a-3, 
may  not  qualify  under  the  rule  as 
proposed.  Two  commentators  noted  that 
variable  or  floating  rate  securities, 
which  are  increasingly  popular 
investments  in  tiie  current  economic 
climate  of  rapidly  changing  interest 
rates,  are  excluded  from  the  definition 
of  eligible  trust  securities  and  suggested 
that  the  rule  should  be  revised  to  permit 
series  that  make  such  investments  to 
use  the  rule. 

Pursuant  to  paragraph  (b](3]  of  the 
proposed  rule,  registr£mts  would  be 
required  to  represent  that  the  portfolio 
securities  deposited  in  the  new  or 
"follow-on"  series  did  "not  differ 
materially  in  type  or  quality  from  those 
deposited"  in  a  specifically  identified 
previous  series  of  the  trust  which  had 
been  reviewed  by  the  staff.  One 
commentator  poGited  out  that,  because 
of  this  requirement  no  securities, 
whether  tiiey  were  eligible  trust 
securities  or  not  could  be  included  in 
the  portfolio  of  a  follow-on  series 
without  the  staff  having  had  an 
opportunity,  in  connection  with  its 
review  of  tiie  specifically  identified 
previous  series,  to  consider  any  policy 
or  disclosure  issues  presented  by  that 
particular  type  of  seciirity.  The 
commentator  contended  that  there  is. 
therefore,  no  compelling  need  for  the 
"eligible  trust  security"  requirement  in 
the  context  of  rule  487  and 
recommended  that  paragraph  (b)(1)  be 
eliminated  from  the  rule,  or  at  least 
modified. 

In  response  to  these  comments,  the 
Commission  has  concluded  that 
restricting  the  use  of  rule  487  to  those 
registrants  engaged  exclusively  in  the 
business  of  investing  in  "eligible  trust 
securities"  as  defined  in  rule  14a-3  is 
not  necessary  and  might  tmduly  limit 
use  of  the  rule.  Paragraph  (b)(1)  has 
been  amended  accordingly.  However,  to 
make  it  dear  that  rule  487  does  not 
apply  to  registration  statements  filed  by 
unit  investment  trusts  of  the  type  that 
invest  in  securities  issued  by  open-end 
management  investment  companies, 
paragraph  (b)(1)  retains  a  restriction 
relating  to  audi  tnTeatments. 


Reference  to  Previous  Series 

Paragraph  (bX3)  ai  the  pfoposed  rule 
would  require  registrants  to  identify  a 
,  previous  series  of  the  trust  and  to  make 
certain  representations  comparing  the 
previous  series  with  the  series  being 
registered.  Two  commentators 
expressed  the  opinion  that  because 
paragraph  (b)(3)  would  permit  the 
registrant  to  identify  only  one  previons 
series  of  the  trust  for  purposes  of  making 
the  representations  specified  In 
paragraphs  (b)(3)  (!)  and  (ii).  the 
proposed  rule  would  have  unduly 
limited  applicability.  In  particular,  the 
commentators  were  concerned  about 
risk  disclosures  relating  to 
concentrations  within  a  trust's  portfolio. 
In  general  any  concentration  '  in  the 
portfolio  of  a  series  of  a  unit  investment 
trust  is  described  in  the  prospectus 
relating  to  that  series  in  terms  of  the 
Investment  risks  associated  with  any 
underlying  source  of  payment  The 
concentration  paragraphs  in  the 
prospectus  relating  to  a  givoi  series  are 
dependent  uppn  the  specific 
composition  of  the  portfoUo  of  that 
series  and.  since  different  series  may 
contain  a  number  of  different  types  of 
portfolio  securities,  not  all  of  the 
prospectuses  relating  to  series  of  a 
particular  trust  contain  the  same 
concentration  paragraphs.  One  of  the 
commentators  explained  that  because 
of  the  possible  differences  in 
composition  of  the  portfolios  of 
successive  series  of  the  trust  a  sponsor 
often  would  not  be  able  to  refer  to  a 
single  specific  series  containing 
identical  concentrations.  Both 
commentators  recommended  that  rule 
487  be  amended  either  to  permit 
reference  to  a  number  of  previous  series 
or  to  permit  automatic  effectiveness  in 
spite  of  differences  in  concentration 
disclosure,  provided  that  the  staff  had 
previously  reviewed  the  concentration 
and  other  variable  disclosure  language 
in  connection  with  other  series  issued 
by  the  trust  In  response  to  these 
comments,  paragraph  (b)(3)  has  been 
revised  to  permit  reference  to  more  than 
one  previous  series. 


'Although  the  term  "ooncentratton"  It  not  defined 
in  the  Investment  Company  Act  or  the  rules 
thereunder,  the  Conunltaion'i  Division  of 
Investment  Management  has  previously  expressed 
the  view  that  the  term  applies  to  the  Investment  of 
more  &an  ZS%  of  the  value  of  the  reglstranf  s  asaeta 
in  any  one  industry  or,  with  respect  to  investment 
companies  investing  in  tax-exempt  bond*,  in 
securitie*  of  iasuers  which  are  located  in  the  aaae 
atata.  or  the  Interest  on  which  is  paid  from  revenues 
of  similar  type  protects.  See  lavsstmaat  Company 
Act  Release  No.  9786  (May  31, 1977)  (42  FR  29UU 
June  7, 1977). 
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Risk  Disdosme 

Under  current  practice,  registration 
statements  filed  by  unit  investment 
trusts  are  reviewed  by  the  staff  and 
declared  effective  pursuant  to  section 
8(a)  of  the  1933  Act  One  of  the  premises 
of  proposed  rule  487  is  that  the  new  mis 
would  result  in  the  elimination  of  staff 
review  a£  and  comment  on,  certain 
registration  statements  which  are 
routine  and  thereby  permit  registrants  to 
assume  greater  responsibility  for  their 
compliance  with  the  disclosure 
requirements  of  the  federal  securities 
laws.  One  commentator  contended  that 
it  is  not  uncommon  during  the  review 
process  for  the  staff  to  suggest 
additional  risk  disclosure  relating  to  a 
particular  concentration  or  type  of 
security  from  one  series  to  the  next, 
even  where  no  new  legal  or  market 
developments  have  occurred.  The 
commentator  suggested  that  the 
proposed  rule  should  be  modified  to 
permit  post-effective  adjustment, 
retroactive  to  the  time  of  effectiveness, 
of  risk  disclosure  in  response  to  staff 
comment.  The  commentator  appee««d  to 
assume  that  otherwise  the  staff  would 
use  its  delegated  authority  under 
paragraph  (c)  of  the  role  to  suspend  the 
registrant's  ability  to  use  the  nile. 

Under  fte  circumstances  posited  by 
the  commentator,  paragraph  (c)  would 
not  be  applicable,  because  the  power  to 
suspend  would  only  exist  where  a 
registration  statement  was  incomplete 
or  inaccurate  in  a  material  respect 
Accordingly,  if  the  staff  wishes  to 
suggest  "additional  risk  disclosure"  in 
Ae  situation  described  by  the 
commentator  (that  is,  where  the 
particular  disdosnre  does  not  differ 
materially  from  that  contained  in  an 
earlier  registration  statement  declared 
effective  by  the  staff  and  where 
circumstances  have  not  rendered  ftat 
disclosure  materially  incomplete  or 
inaccurate),  that  suggestion  will  be 
made  prospectively  only  and  not  in  the 
form  of  a  comment  on  a  registration 
statement  filed  under  the  rule.  In  this 
regard,  it  should  be  clear  to  registrants 
that  the  staff  will  not  normally  review 
and  comment  on  such  registration 
statements  either  before  or  after 
effectiveness  but  will  perfonn  spot 
check  to  nKmitor  oom|riiance  with  the 
rule. 

ReiRessntatioo  of  Counsel 

Paragraph  (bH(t)  of  the  proposed  mle 
requires  any  counsel  who  prepared  or 
reviewed  rregistration  statement  or 
pre-effecdve  amendment  filed  pursuant 
to  role  487  to  furnish  to  the  Commission 
a  written  representation  that  such 
registration  statement  does  not  contain 


disclosures  which  would  render  it 
ineligible  to  become  effective  pursuant 
to  the  rule.  One  commentator  opposed 
this  provision,  ai^guing  that  it  is  justified 
neither  by  the  securities  statutes  nor  by 
policy  considerations.  The  comraentator 
contended  that  the  registrant's  full 
responsibility  for  all  representations 
made  under  the  proposed  rule  is  die 
"proper  safeguard  against 
misrepresentations."  The  commentator 
characterized  the  requirements  of 
paragraph  \h)[6)  as  the  "  'conscription' 
of  lawyers  as  policemen  for  their  clients* 
securities  disclosure,"  and  asserted  that 
the  Commission  lacked  authority  to 
impose  such  a  requirement'* 

The  Commission  believes  that  tfie 
requirement  as  to  representations  of 
counsel  is  well  justified  on  policy 
grounds  and  is  an  appropriate  exercise 
of  the  Commission's  broad  authority 
under  the  1933  Act  to  adopt  "such  rules 
and  regulations  as  may  be  necessary  to 
cany  out  tiie  provisions"  of  that  Act" 
The  Commission  has  previously  adopted 
rule  485  "  (fiormerly  rule  465  '•)  under  the 
1933  Act  providing  for  the  automatic 
effectiveness  of  post-effective 
amendments  to  the  registration 
statements  of  open-end  investment 
companies  and  unit  investment  trusts 
other  than  instirance  company  separate 
accomits,  and  has  recently  proposed  a 
similar  rule  covering  such  separate 
accounts.'* Both  rule  485  and  the 
proposed  mle  for  separate  accounts 
contain  provisions  as  to  representations 
of  counsel  similar  to  the  one  in  rule  487. 
These  automatic  effectiveness  rules 
represent  a  significant  departure  from 
traditional  practice  in  that  rales  of 
general  applicability  replace  individual 
determinations  by  the  staff  or  the 
Conmiission  as  to  whether  the  statutory 
criteria  for  effectiveness  have  been 


>*T1)e  canunentntor  referred  to  certain  Uaguage 
in  SEC  V.  Arthur  Young  »  Co..  SSO  F.2d  7SS  (Stli  Cir. 
197S),  a  Commisaion  enforcement  proceeding. 
However,  the  connnentator  did  not  contend  that  the 
holding  in  that  caaa  ia  oontroUing  here,  and  the 
relevance  of  that  case  to  the  CommissioB'* 
rulemaking  authority  is  not  apparent 

"  Under  section  ig(aj  of  the  1S33  Act  (15  U.S£. 
778(a)]  ttie  Commission  is  authorized  to  "make, 
amend,  and  rescind  such  rules  and  regnlatians  as 
may  be  necessary  to  carry  out  the  proTisicns  of  this 
title,  including  rules  and  regulations  governing 
registration  statements  and  prospectuses  for  various 
classes  of  secorities  and  issuers  •  *  •  (and)  *  *  *  to 
prescribe  the  form  or  fonns  in  which  required 
inform atioc  shaU  be  set  forth." 

"  Rule  485  was  adopted  in  Securities  Act  Reiease 
No.  S22S  (August  ZS.  1980J  (45  FR  57702.  Augnst  28. 
1900). 

"SaeSecuiMM  Act  Release  No.  B383,  note  2. 
supra. 

**  SMurttin  Act  Reieaae  No.  S37S  Oanuuy  11, 
1961)  (47  FK  31Sa  lanuiy  22. 19B1).  The  propoaed 
automatic  atEsctivaieas  rule  for  separate  acoounta 
is  designated  466  but,  if  adopted.  wiQ  be 
redesignated  in  bght  of  the  recent  amandmania  !• 
Ragiilatiaa  C  MkIm  «M  toss  Act 


met "  Accordin^y.  it  is  important  that 
the  automatic  effectiveness  rules 
contain  provisions  designed  to  provide 
reasonable  assurance  ^t  the 
applicable  statutoiy  standards  are 
satisfied.  The  Commission  believes  that 
where  a  legistratioo  statement  filed 
pursuant  to  rule  487  was  prepared  by 
counsel  a  specific  statement  by  counsel 
that  the  registration  statement  meets  the 
rule's  requirements  for  effectiveness 
without  staff  review  will  serve  as  an 
important  safeguard  against  the 
improper  filing  of  amendments  pursuant 
to  the  rule.  The  Commission's 
experience  to  date  witfi  rule  48S(b), 
which  has  been  in  effect  since  October. 
1980,  confirms  that  the  reqturement  of  a 
representation  of  counsel  is  both  nsefiil 
and  workable. 

At  the  same  time,  it  is  important  to 
note  the  the  Commission  does  not  agree 
with  the  argument  that  the  requirement 
of  a  representation  of  counsel 
constitutes  a  "conscription"  of  coimsel. 
First  counsel  may  refrain  frnm  making 
die  representation  without  substantiafiy 
prejudicing  its  clients'  interests.  A 
decision  by  counsel  not  to  make  the 
representation  does  not  imply  that  the 
client  is  failing  to  make  proper 
disclosure  or  is  odierwise  violating  the 
law.  The  only  effect  of  the  absence  of 
the  representation,  where  the  filing  was 
prepared  or  reviewed  by  coimsel.  will 
be  to  cause  the  registration  statement  to 
be  ixt>ce8sed  in  what  heretofore  has 
been  the  usual  manner,  as  if  rule  487  did 
not  exist  If  coimsel  cannot  be  confident 
that  the  requirements  of  rule  487  have 
been  met  in  the  case  of  a  particular 
filing,  it  would  seem  both  reasonable 
and  in  the  best  interest  of  the  registrant 
not  to  apply  the  rule  with  respect  to  that 
filing.  In  addition  to  the  foregoing,  the 
scope  of  the  representation  coimsel  is 
required  to  make  is  relatively  limited. 
Counsel  is  not  held  responsible  under 
the  rule  for  the  accuracy  or 
completeness  of  the  facts  contained  in 
the  registration  statement  nor  is  an 
opinion  of  counsel  required.  All  that  is 
called  for  is  representation  to  die 
Commission,  based  on  the  four  comers 
of  the  document  that  there  are  no 
disclosures  that  render  the  registration 
statement  ineligible  for  Shng  under  the 
rule. 

Filing  Prooaduies  Under  Rule  4B7 

The  adoption  of  rule  467  represents  a 
significant  departure  from  the 


"Sectton  i(a)  of  ft»  ins  Act  Mta  loilb  txrtalB 
standards  th«l  naiat  be  mat  befan  ttn  afiaebvaaMS 
of  an  initial  1B3S  Act  i^istntiOB  slalaaaMt  aaay  b« 
acoelaratad.  and  sectioo  a(c)  of  the  IBIS  Act 
eatalrflahes  criteria  for  when  a  post-eSadl** 
amendment  may  be  iiui.>«i>d  eflacIN*. 
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procedures  which  heretofore  have  been 
applicable  to  the  review  and  processing 
of  registration  statements  Hied  by  unit 
investment  trust  registrants,  and  the 
Commission  wishes  to  bring  certain 
matters  to  the  attention  of  registrants. 

First,  under  rule  487,  the  staff  will  no 
longer  prepare  notifications  of 
effectiveness  for  registration  statements 
that  become  effective  automatically 
under  the  rule.  Registrants  must  take 
into  account  whatever  time  might  be 
required  for  the  registration  statement  or 
pre-effective  amendment  to  be  delivered 
to  the  Commission,  and  take  care  that 
the  date  and  time  specified  for 
effectiveness  is  no  earlier  than  the  date 
and  time  of  filing.  Rule  456  under  the 
1933  Act  (17  CFR  230.456)  states  that  the 
date  on  which  any  papers  are  actually 
received  by  the  Commission  shall  be  the 
date  of  filing.  Of  course, 
notwithstanding  any  designation  by  the 
registrant,  a  registration  statement  may 
not  become  effective  until  the  date  and 
time  that  it  is  filed  with  the  Commission. 

Second,  to  facilitate  implementation 
of  the  rule,  the  Commission  is  amending 
the  facing  fiheet  and  signature  page  of 
Form  S-6,  the  registration  statement 
form  .under  the  1933  Act  for  securities  of 
unit  investment  trusts.  The  facing  sheet 
is  amended  to  provide  a  format  for 
registrants  to  make  the  designation 
required  by  paragraph  (a)(1)  of  rule  487 
which  is  a  condition  to  effectiveness 
under  the  rule.  Similarly,  the  signature 
page  is  being  amended  to  provide  a 
format  for  registrants  to  make  the 
representations  required  by  paragraphs 
(b)(3)  and  (b)(4)  of  the  proposed  rule. 

Registrants  are  reminded  that,  under 
rule  487,  the  statutory  burden  of  full 
disclosure  is  on  the  issuer,  its  affiliates, 
its  underwriter,  its  accountants,  and 
others  responsible  for  the  filing.  As  a 
matter  of  law,  this  biuden  cannot  be 
shifted  to  the  Commission  or  its  staff.  To 
monitor  compliance  with  these  statutory 
responsibilities,  the  Commission  staff 
will  undertake  a  program  of  spot- 
checking  registration  statements  and 
pre-effective  amendments  filed  under 
the  rule. 

Delegation  of  Authority 

As  stated  in  the  release  proposing  rule 
487,  the  Commission  is  adopting  an 
amendment  to  rule  30-5  of  its  Rules  of 
Organization  and  Program  Management 
(17  CFR  200.30-5),  delegating  to  the 
Director  of  the  Division  of  Investment 
Management  the  authority  to  suspend 
the  operation  of  paragraph  (a)  of  rule 
487  under  the  circiunstances  set  forth  in 
paragraph  (c)  of  the  rule. 


list  of  Subjects 

17  CFR  Part  200 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Privacy,  Securities. 

17  CFR  Parts  230  and  230 
Reporting  requirements.  Securities. 

Text  of  Rule  487.  Amendments  to  Form 
S-6,  and  Amendment  to  Rule  90-5 

PART  230-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

L  Part  230  of  Chapter  U  of  Title  17  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  S  230.487  to  read  as 
follows: 

§230.487    Effectiveness  of  registration 
statements  fMed  liy  certain  unit  Investment 
trusts. 

(a)(l]  A  unit  investment  trust 
registered  under  the  Investment 
Company  Act  of  1940  that  files  a 
registration  statement  pursuant  to  the 
Act  in  connection  with  the  offering  of 
the  seciudties  of  a  series  of  the  unit 
investment  trust  except  the  first  series 
of  such  trust,  may  designate  a  date  and 
time  for  such  registration  statement  to 
become  effective,  ff  the  registrant 
complies  with  the  conditions  set  forth  in 
paragraph  (b)  of  this  section,  the 
registration  statement  shall  become 
effective  in  accordance  with  such 
designation. 

(2)  The  registrant  may  designate  the 
date  and  time  of  effectiveness  in  the 
registration  statement  or  in  any  pre- 
effective  amendment  thereto.  A  pre- 
effective  amendment  to  a  registration 
statement  with  respect  to  which  such  a 
designation  is  properly  made  shall  be 
deemed  to  have  been  filed  with  the 
consent  of  the  Commission  and  shall 
accordingly  be  treated  as  part  of  the 
registration  statement. 

(b)  Availability  of  effectiveness  of  a 
registration  statement  in  accordance 
with  paragraph  (a)  of  this  section  is 
conditioned  upon  compUance  with  the 
following: 

(1)  The  registrant  is  not  engaged  in  the 
business  of  investing  in  securities  issued 
by  one  or  more  open-end  management 
investment  companies; 

(2)  The  designation  provided  for  in 
paragraph  (a)  of  this  section  is  set  forth 
on  the  facing  sheet  of  such  registration 
statement  or  a  pre-effective  amendment 
thereto; 

(3)  The  registrant  identifies  one  or 
more  previous  series  of  the  trust  for 
which  the  effective  dale  of  the 
registration  statement  was  determined 
by  the  Commission  or  its  staff,  and 
makes  the  following  representations: 

(i)  That  the  portfoHo  secvuities  *" 
deposited  in  the  series  with  respect  to 


which  the  registration  statement  or  pre- 
effective  amendment  is  being  filed  do 
not  differ  materially  in  type  or  quaUty 
from  those  deposited  in  such  previous 
series  identified  by  the  registrant;  and 

(ii)  That,  except  to  the  extent 
necessary  to  identify  the  specific 
portfoUo  securities  deposited  in,  and  to 
provide  essential  financial  information 
for,  the  series  with  respect  to  which  the 
registration  statement  or  pre-effective 
amendment  thereto  is  being  filed,  the 
registration  statement  or  pre-effective 
amendment  thereto  does  not  contain 
disclosures  that  differ  in  any  material 
respect  fit>m  those  contained  in  the 
registration  statement  of  such  previous 
series  identified  by  the  registrant; 

(4)  The  registrant  represents  that  it  has 
complied  with  rule  460  under  the  Act  (17 
CFR  230.460); 

(5)  The  identification  and 
representations  provided  for  in 
paragraphs  (b)(3)  and  (b)(4)  of  this 
section  are  made  on  the  signature  page 
of  the  registration  statement  or  a  pre- 
effective  amendment  thereto;  and 

(6)  If  counsel  prepared  or  reviewed 
such  registration  statement  or  a  pre- 
effective  amendment  thereto,  such 
counsel  shall  furnish  to  the  Commission 
af  the  time  the  registration  statement  or 
pre-effective  amendment  thereto  is  filed 
a  written  representation  that  such 
registration  statement  or  pre-effective 
amendment  does  not  contain  disclosures 
which  would  render  such  registration 
statement  ineligible  to  become  effective 
piu^uant  to  paragraph  (a)  of  this  section. 

(c)(1)  The  Commission  may,  in  the 
manner  and  under  the  circiunstances  set 
forth  in  paragraph  (c)(2)  of  this  section, 
suspend  the  ability  of  a  unit  investment 
trust  to  designate  the  date  and  time  of 
effectiveness  of  series  of  such  trust,  and 
such  suspension  shall  remain  in  effect 
until  the  Commission  furnishes  written 
notice  to  the  sponsor  of  the  unit 
investment  trust  that  the  suspension  has 
been  terminated.  Any  suspension,  so 
long  as  it  is  in  effect  shall  apply  to  any 
registration  statement  that  has  been 
filed  but  has  not  at  the  time  of  such 
suspension,  become  effective,  and  to 
any  registration  statement  with  respect 
to  any  series  of  such  trust  that  may  be 
filed  after  such  suspension.  Any  such 
suspension  shall  apply  only  to  the 
ability  to  designate  the  date  and  time  of 
effectiveness  pursuant  to  paragraph  (a) 
hereof  and  shall  not  otherwise  affect 
any  registration  statement 

(2)  Any  suspension  pursuant  to 
paragraph  (c)(1)  of  this  section  shall 
become  effective  at  such  time  as  the 
Commission  furnishes  written  notice 
thereof  to  the  sponsor  of  the  unit 
investment  trust  The  Commission  may 
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issue  sud)  a  snspensioD  if  it  appears  to 
tiie  Cammiasion  that  any  regialTatian 
statement  containing  a  designation 
pursuant  to  this  secticm  is  incomplete  at 
inaccurate  in  any  material  respect, 
whether  or  not  such  registration 
statement  has  become  effective,  or  that 
the  registrant  has  not  complied  with  the 
conditions  of  this  section.  Following 
such  action  by  the  Commission,  the 
registraat  may  file  with  the  Commission 
at  any  time  a  petition  for  review  of  the 
suspension.  The  Commission  will  order 
a  heariqg  on  the  matter  if  a  request  for 
such  a  hearing  is  indiided  in  the 
petition. 

PART  239-FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

n.  Part  239  of  Chapter  n  of  Title  17  of 
the  Code  of  Federal  Regulations  is 
amended  by: 

1.  Amending  the  fedng  sheet  of  Form 
S-e;and 

Z.  Amending  the  signature  page  of 
Form  S-6  as  f^ows: 

§a9.1«   Fonn  s-6,  tor  writ  invMibnent 
trusts  registerMi  on  Fonn  N-0B-2. 

1.  Amendment  to  facing  sheet  Insert  the 
following  after  "Approximate  date  Ol 
proposed  public  offering": 

n  Check  box  if  it  is  proposed  that  this  filing 
will  become  effective  on  (date)  at  (time) 
pursuant  to  Rule  487. 

2.  Amendment  to  mgnatore  page.  Insert  the 
following  after  the  first  textual  paragraph 
under  "SIGNATURES": 

Altsfiurtiw  Ponii  of  Sl^natKre  for  Fttiii^ 
Under  Rule  487 

The  registrant,  *  *  *.  hereby  identifies 
series  (number(s)  and  type)  of  the  trust  for 
purposes  of  the  representations  required  by 
rule  487  and  represents  the  following: 

(1)  That  the  portfolio  securities  deposited 
in  the  series  as  to  the  seciuities  of  which  this 
registration  statement  is  being  filed  do  not 
differ  materially  in  type  or  quaUty  from  those 
deposited  in  suc^  previom  series: 

(2)  That  except  to  the  extent  necessary  to 
identify  the  specific  portfoho  securities 
deposited  in,  and  to  provide  essential 
financial  information  for,  the  series  widi 
respect  to  the  securities  of  which  this 
registration  statement  is  being  filed,  this 
registration  statement  does  not  contain 
disdosures  that  differ  in  any  material  respect 
from  those  contained  in  the  registration 
8taleaieiit(s)  for  such  pvevioiu  aeries  as  to 
which  the  efCective  date  was  determined  by 
the  Commission  or  the  staff;  and 

(3J  That  it  has  complied  with  rule  4fi0  under 
the  Securities  Act  of  1833. 

Pursuant  to  the  reqairaniaats  of  the 
Seoyiities  Act  of  18SS.  the  registcant  has  duly 
caased  this  registratioa  statement  to  be 


signed  en  its  behalf  by  the  aadei  signed 
thereunto  duly  autliorized.  and  its  seal  to  be 
hereunto  affixed  and  attested,  all  inthe  city 
of  .  and  State  of  .  on  the 

day  of  .  19    . 

PART  200-ORGAMIZATION; 
CONDUCT  AND  ETMCS;  AND 
INFORMATION  AND  REQUESTS 


m.  Part  200  of  Chapter  II  of  Title  17  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

1.  By  amfffirfing  §  200.30-5 1^  adx&Dg 
paragraph  (b-d)  to  read  as  follows: 

§200.30-5    DelsgaMon of authortty to 
Diractof  of  DIvlateii  of  Invstmsnt 
ManagomanL 

*        *        *        •        • 

(b-3)  With  respect  to  registration 
statements  filed  porsnant  to  paragraph 
(a)  of  rule  487  imder  the  Act  (17  CFR 
230.487(a)): 

(1)  To  suspend  the  operation  of  said 
paragrajdi  (a)  and  to  issue  written 
notices  to  registrants  of  such 
suspensions. 

Statutory  Aotfiactty,  ffiectfve  Dote 

The  Commission  hereby  adopts  rule 
487  and  amendments  to  Fonn  S-6 
pursuant  to  the  provisions  of  7, 8  and 
19(a)  (rf  the  Secorities  Act  of  1933 
(15  U.S.C.  77g.  77h  and  77s(a)).  It  finds 
that  any  changes  in  the  rule  fitim  the 
proposal  published  in  Securities  Act 
Release  No.  6356  have  already  been 
generally  subject  to  comment  and 
pertain  to  matters  of  form  or  are  less 
burdensome  than  those  proposed. 
Further  notice  and  rulemaking 
procedures  under  the  Administrative 
Procedure  Act  (5  U.S.C  553)  are. 
therefore,  unnecessary.  Further,  the 
Commission  hereby  amends  rule  30-5 
pursuant  to  authority  contained  in  the 
Act  of  August  30. 1962.  Pub.  L.  87- 
592,  76  Stat  394  (15  U5.C.  78d-l.  78d-4) 
and  Section  38  of  the  Investment 
Company  Act  of  1940  (15  U.S.C  80a-37) 
These  actions  are  effective  immediately 
pursuant  to  the  Administrative 
Procednre  Act  (5  U.S.C  553(d)(1)). 

By  the  Comnussion. 
Geotge  A.  FItirimianns, 
Secretary. 
May7.198Z. 

PH  Doc  sa-iaas  FOed  C-U-ai:  8:46  ai^ 


DEPARTMENT  OF  ENERGY 

Federal  EiMrgy  Reg'Artofy 
ConMtiittlon 

[Docket  Namni-T] 

18CFRPart4 

Exemption  From  ttM  Ucanakig 
Requirefnents  of  Parti  of  the  Federal 
Power  Act  of  CertMn  Categorlee  of 
SmaH  Hydroelectrtc  Power  Profects 
With  an  Installed  Ci«Mclty  of  5 
Megawatts  or  less;  Connection 

Issued:  May  4. 1982. 

AQENCV:  Federal  Eoeisy  Regulatoqr 
Commission,  DOE. 

ACnoN:  Final  rule;  coiTecdon. 


r.  On  January  19, 19B2.  the 
Federal  Enogy  Regulattxy  Conunisstoo 
issued  a  Final  Rule  and  Additional 
Notice  of  Finding  of  No  Significant 
ImpadB  in  Docket  No.  RM81-7 
implementing  "Exemption  Cram  the 
Licensing  Requirements  of  Part  I  of  the 
Federal  Power  Act  of  Certain  Categories 
of  Small  Hydroelectric  Power  Projects 
With  an  Installed  Capacity  of  5 
Megawatts  or  less."  (47  FR  4232.  January 
29, 1982). 

This  document  corrects  an 
unintentional  omission. 

FOR  FVRnei  INFOmU-nON  OOKTACn 

James  Hoecker.  Office  of  the  General 
Counsel  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NR.  Washington.  D.C.  2042B,  (202)  357- 
8033. 

StiPf>I.EMENTARV  INFORMATIOK 

§§4.112,4.113    [Cerrwtad] 

In  §  §  4.112(b)(2)  and  4.113(bK2). 
shown  at  47  PR  4245  and  4246 
respectively,  following  "U.S.  Fish  and 
Wildlife  Service",  insert  ".  NationiA 
Marine  Fisheries  Service,". 

In  §S  4.112(c)(5)(ii)  and  4.113(cK5p) 
shown  at  47  FR  4245  and  4246 
respectively,  following  the  phrase 
"[identify  which  office]",  insert  ". 
National  Marine  Fisheries  Service,". 
Kenneth  F.  Plumb. 
Seavtarjr. 
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18  CFR  Part  294 
[Docket  No.  RM7»-52-000] 

Interim  Procedures  for  Shortages  of 
Electric  Energy  and  Capacity  Under 
Section  206  of  ttie  Public  Utility 
Regulatory  Policies  Act  of  1978 
Extension  of  interim  Rule 

Issued:  May  5, 1982. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

action:  Extension  of  interim  rule. 

summary:  The  Federal  Energy 
Regulatory  Commission  amends  its  rules 
to  extend,  through  a  period  ending  April 
30, 1983,  the  interim  rule  implementing 
reporting  procedures  for  shortages  of 
electric  energy  and  capacity,  under 
section  206  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978.  Under 
the  rule,  each  public  utihty  now  serving 
firm  power  wholesale  customers  must 
report  to  the  Commission,  the  utility's 
customers,  and  appropriate  State 
authorities,  any  shortages  of  electric 
energy  or  capacity  anticipated  to  occur 
prior  to  April  30. 1963.  Also,  the  rule 
requires  each  public  utility  to  report  any 
modifications  of  its  plans  for 
accommodating  shortages  which  may 
occur  before  April  30, 1983. 
EFFECnVE  date:  May  5, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  B.  Chew,  Office  of  Electric 
Power  Regulation,  825  North  Capitol 
Street.  ME.,  Room  504RB.  Washington. 
D.C.  20426  (202),  357-9264; 
Kenneth  J.  MaUoy,  Rulemaking  and 
Legislative  Analysis  Section,  Office  of 
General  Counsel,  825  North  Capitol 
Street,  NE.,  Room  8602-A, 
Washington,  D.C.  20426,  (202)  357- 
8033. 
SUPPLEMENTARY  INFORMATION: 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  amending 
§  294.101  of  its  regulations  (18  CFR 
294.101),  an  interim  rule  which  requires 
electric  utilities  to  report  to  the 
Commission  anticipated  shortages  of 
electric  energy  and  capacity  as  required 
by  section  206  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978 
(PURPA).  ThiB  amendment  extends  the 
effectiveness  of  the  rule  through  April 
30, 1983. 

I.  Discussion 

Section  206  of  PURPA  amended  the 
Federal  Power  Act  by  adding  a  new 
subsection  (g)  to  section  202,  under 
which  the  Commission  is,  by  rule,  to 
require  that  each  public  utility  (1) 
provide  prompt  notice  to  the 
Commission  and  the  appropriate  state 
regulatory  authority  of  any  anticipated 


shortages  of  electric  energy  or  capacity 
which  would  affect  the  utility's 
capability  of  serving  its  wholesale 
customers,  (2)  prepare  and  submit  to  the 
Commission  and  to  any  appropriate 
state  regulatory  authority  contingency 
plans  that  would  outiine  what 
circumstances  might  give  rise  to  such 
shortages,  and  (3)  accommodate  such 
shortages  while  ^ving  due  consideration 
to  the  public  health,  safety,  and  welfare, 
and  assuring  that  all  persons  served 
directiy  and  indirectiy  are  treated 
without  undue  prejucUce  or 
disadvantage. 

On  June  15, 1979,  the  Commission 
issued,  on  an  interim  basis,  18  CFR 
294.101  to  implement  section  206  of 
PURPA.  *  The  Commission  also  issued  a 
Notice  of  Inquiry  requesting  comments 
on  various  issues  relating  to  the 
implementation  of  section  206  of 
PURPA. » 

The  interim  rule  requires,  in 
paragraph  (b),  that  each  public  utility 
serving  firm  power  wholesale  customers 
to  submit  by  July  23, 1979.  "a  brief 
statement  indicating  how  it  would 
acconunodate  any  shortages  of  electric 
energy  or  capacity  affecting  its  firm 
power  customers,  if  such  shortages  were 
to  occur  prior  to  September  30, 1979."  • 

Paragraph  (c)  of  the  interim  rule 
requires  each  utility  to  report 
immediately  any  shortage  of  electric 
energy  or  capacity  which  the  utility 
anticipates  will  occur.  In  that  report  the 
utihty  must  provide  the  Commission 
with  certain  information,  including 
information  regarding  any  procedures 
for  accommodating  a  particular 
shortage,  if  they  differ  from  the 
procedures  set  out  in  the  utility's 
statement  submitted  pursuant  to 
paragraph  (b)  of  the  interim  rule. 

n.  Revision  to  Interim  Rule 

Prior  to  this  amendment,  paragraph 
(a)  defined  "anticipated  shortages  of 
electric  capacity  or  energy"  as  those 
situations  which  would  result  in 


■  Interim  Regulation*,  18  CFR  294.101  (1079), 
Docket  No.  RM79-52  (issued  June  15, 1979). 

*  Inquiry  Implementing  Section  206  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978,  Continuance 
of  Service,  Docket  No.  RM79-S2,  (issued  April  J2, 
1980),  45  FR  28.162  (April  28, 1980).  The  Commission 
staff  is  reviewing  the  comments  received  in  order  to 
determine  whether  there  are  additional  appropriate 
means  of  implementing  section  206  of  PURPA. 

'This  language  was  adopted  by  an  Amendment 
lo  Interim  Regulations.  Docket  No.  RM79-52  (issued 
August  1, 1979).  44  PR  46,455  (August  8, 1979),  in 
order  to  make  clear  the  Commission's  Intent  that  aO 
public  utilities  serving  firm  customers  must  submit 
statements  concerning  the  methods  by  which  they 
accommodate  possible  shortages.  Before  this 
amendment,  the  language  appeared  to  suggest  that 
only  those  utilities  which  anticipated  shortage* 
prior  to  September  30. 1979,  were  obliged  to  file 
accommodation  reports  under  section  20e(a)  of 
PURPA. 


shortages  "anticipated  to  occur  prior  to 
April  30, 1982."  *This  amendment  will 
extend  the  definition  to  cover  shortages 
anticipated  to  occur  prior  to  April  30, 
1983,  so  that  the  Commission  will  be 
advised  of  any  anticipated  shortages 
which  may  occur  during  the  coming 
year.  Accordingly,  the  Commission  is 
amending  the  interim  rule. 

Additionally,  the  interim  rule  is 
amended  to  extend  to  April  30, 1983,  the 
requirement  of  paragraph  (c)  that  a 
utility  file  a  supplemental  statement 
setting  forth  changes  in  the  contingency 
plan  on  file  with  the  Commission.  A 
utility  need  not  file  a  statement  of  its 
plan  to  accommodate  shortages  prior  to 
April  30, 1983,  if  that  plan  does  not  vary 
from  that  set  out  in  the  statement 
abeady  filed  pursuant  to  paragraph  (b). 

m.  Effective  Date 

Since  the  Commission  is  required  by 
statute  to  have  rules  in  effect  regarding 
the  continuance  of  electric  service,  good 
cause  exists  to  make  this  amendment 
effective  immediately  and  to  do  so 
without  prior  notice  and  comment  under 
5  U.S.C.  553(b). 

List  of  Subjects  bi  18  CFR  Part  294 

Electric  utilities.  Reporting 
requirements. 

(Public  Utility  Regulatory  Policies  Act  of 
1978,  Pub.  L  95-fll7,  92  Stat  3117  (1978); 
Federal  Power  Act  (16  U.S.C  7g2-«28c]) 

In  consideration  of  the  foregoing.  Part 
294  of  Chapter  I,  Tide  18  of  die  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below.  May  5, 1982. 

By  the  Commission. 
Kenneth  F.  Plumb. 

Secretary. 

PART  294— INTERIM  PROCEDURES 
FOR  SHORTAGES  OF  ELECTRIC 
ENERGY  AND  CAPACITY  UNDER 
SECTION  206  OF  THE  PUJMJC  UTIIITY 
REGULATORY POUCIES  ACT  OF  1978 

{294.101    [AiiMnded] 

1.  Section  294.101  is  amended  in 
paragraphs  (a)(1),  (a)(2),  and  (b)(4)  to 
remove  the  date  "1982"  each  time  it 
appears  and  to  insert  in  lieu  thereof  the  -. 
date  "1983". 

2.  Section  294.101  is  further  amended 
by  adding  parenthetically  immediately 


'This  date  was  Initially  September  3a  197a  but 
was  extended  to  April  30, 1980,  by  Interim 
Regulations.  Docket  No.  RM79-52  (issued  Oct  23, 
1979),  44  FK  81,953  (Oct  29, 1979).  It  was  extended 
to  April  30, 1961,  by  Amendment  to  Extend  Interim 
Regulations.  Docket  No.  RM79-82  (Issued  April  1, 
1980).  45  FR  23,884  (April  8, 1980),  and  to  April  90, 
1982.  by  Amendment  to  Extend  Interim  Regulations, 
Docket  No.  RM79-82  (issued  April  23, 1961),  46  FR 
24,550  (May  1, 1981). 
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following  the  text  of  the  section  the 
following  statement: 

(The  reporting  requirements  contained  in 
this  section  are  not  subject  to  0MB  approval 
under  section  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3501-3520.) 

|FR  Doc.  at-Uan  Filed  S-ll-eZ:  8:4S  aai] 
MLLMQ  COM  trir-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Part  561 

[FAP  1HS289/TS3;  PH  FRL  2120-6] 

Methamidophos;  Tolerances  for 
Pestiddet 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTKMi:  Pinal  rule. 

SUMMARY:  This  rule  establishes  a  feed 
additive  regulation  to  permit  residues  of 
the  insecticide  methamidophos  in  or  on 
safflower  meal  resulting  from  its  use  in  a 
proposed  experimental  program 
involving  application  of  the  insecticide 
on  the  growing  crop  safllower.  This 
regulation,  to  permit  the  marketing  of 
the  commodity  while  further  data  on 
methamidophos  are  being  collected,  was 
requested  by  Chevron  Chemical  Co. 
BPPBCnvi  date:  May  12, 1982. 
ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk. 
Environmental  Protection  Agency,  Rm. 
3708  (A-110),  401  M  St.  SW., 
Washington,  DC  20460. 
FOR  RMTMn  mPORMATION  CONTACT: 
William  Miller,  Product  Manager  (PM) 
16,  Registration  Division  (TS-767C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  Rm. 
211  CM  No.  2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202.  (703^ 
557-2600). 
SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice  published  in  the  Federal 
Register  of  April  22. 1981  (46  FR  22983) 
which  announced  that  Chevron 
Chemical  Co..  940  Hensley  St.. 
Richmond  CA  94804,  had  submitted  a 
feed  additive  petition  (FAP  1H5289) 
proposing  that  21  CFR  Part  561  be 
amended  by  the  establishment  of  a 
regulation  permitting  the  residues  of  the 
insecticide  methamidophos  [0,S- 
dimethyl  phosphoramidothioate]  In  or 
on  the  feed  commodity  safflower  meal 
at  0.6  part  per  million  (ppm)  resulting 
from  its  use  in  a  proposed  experimental 
program  involving  application  of  the 
insecticide  to  the  growing  crop 
safflower. 

There  were  no  comments  received  in 
response  to  this  notice  of  filing. 


The  scientific  data  submitted  and 
other  relevant  material  have  been 
evaluated,  and  it  has  been  determined 
that  the  pesticide  may  be  safely  used  in 
accordance  with  the  provisions  of  the 
experimental  use  permit  which  is  being 
concurrentiy  issued  under  the  Federal 
Insecticide.  Fungicide  and  Rodenticide 
Act  (FIFRA),  as  amended. 

The  toxicology  data  considered  in 
support  of  the  regulation  were  acute  oral 
LDh  studies  on  the  rat  and  mouse;  an 
acute  dermal  UDw  study  on  the  rabbit 
an  acute  inhalation  LCm  and 
cholinesterase  activity  study  on  the  rat; 
a  primary  eye  irritation  study  on  the 
rabbit  90-day  rat  and  dog  feeding 
studies;  a  teratology  study  (rabbit);  an 
acute  delayed  neurotoxicity  (hen)  study; 
and  an  interim  report  of  an  oncogenic 
study  (mouse). 

Desirable  data  that  are  currendy 
lacking  and  the  projected  dates  of 
completion  of  these  studies  are  as 
follows:  a  chronic  feeding/oncogenlc 
study  (rat) — August  1984;  the  final  report 
of  the  oncogenic  study  (mouse) — 
January  1963:  a  teratology  study  (rat) — 
October  1982;  a  reproduction  study 
(rat) — June  1984;  and  mutagenic  study 
(dominant  lethal) — November  1962. 

Although  there  are  significant  data 
gaps  for  the  chemical,  the  available 
toxicity  data  are  adequate  to  support  the 
proposed  temporary  tolerance  because 
the  proposed  experimental  use  will  not 
significandy  increase  the  current 
theoretical  maximum  residue 
contribution  (TMRC)  to  the  human  diet 
The  TMRC  from  this  use  would  be  less 
than  a003  percent  (0.0000045  milligrwm 
(mg)  per  day).  No  detectable  residues 
(less  than  0.01  ppm)  were  found  in  the 
refined  safflower  oil.  A  related 
docimient  establishing  a  temporary 
tolerance  for  residues  of  the  insecticide 
in  or  on  safflower  seed  at  0.3  ppm 
appears  elsewhere  in  this  issue  of  the 
Federal  Register. 

The  ciurendy  established  tolerances 
for  the  combined  residues  of  acephate 
and  methamidophos  in  meat  milk, 
poultry,  and  eggs  are  adequate  to  cover 
any  secondary  residues  of 
methamidophos  in  meat  milk,  poultry, 
and  eggs  resulting  horn  the  proposed 
experimental  use  on  safflower. 

The  metabolism  of  the  insecticide  is 
adequately  understood  and  an  adequate 
analytical  method  (gas  chromatography 
equipped  with  a  cesium  bromide 
thermlnoic  detector)  is  available  for 
enforcement  purposes.  There  are 
presentiy  no  actions  pending  against 
continued  registration  of  this  chemical 

Based  on  the  above  information 
considered  by  the  Agency,  it  is 
concluded  that  the  pesticide  may  be 
safely  used  In  accordance  with  die 


prescribed  manner  when  such  uses  are 
in  accordance  with  the  label  and 
labeling  registered  pursuant  to  FIFRA. 
as  amended.  (86  Stat  973;  89  Stat  751; 
U.S.C.  136(a)  et  seq.).  Therefore.  21  CFR 
Part  561  is  amended  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  on  or  before  June  11, 
1982.  file  written  objections  with  the 
Hearing  Clerk  (A-101).  &ivironmental 
Protection  Agency,  Rm.  3708,  401  M  St. 
SW^  Washington.  DC  20460.  Such 
objections  should  be  submitted  in 
quintuplicate  and  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections.  If  a 
hearing  is  requested,  the  objections  must 
state  the  issues  for  the  hearing  and  the 
grounds  for  the  objections.  A  hearing 
will  be  granted  if  die  objections  are 
supported  by  grounds  legally  sufficient 
to  justify  the  reUef  sought 

Tlie  Office  of  Management  and  Budget 
has  exempted  this  regulation  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  fPub.  L  96- 
534.  94  Stat  1164.  5  U.S.C.  801-612),  die 
Administrator  has  determined  that 
regulations  estabUshing  new  food  or 
feed  additive  levels,  or  conditions  for 
safe  use  of  addidvee,  or  raising  sudi 
food  or  feed  additive  levels  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4. 1981  (46  FR  24045). 

Effective  on:  May  12, 1982. 

List  of  Subjects  in  21  CFR  Part  561 

Animal  feeds.  Pesticides  and  pests. 

(Sec.  409(c)(1).  72  SUt  1788  (21  U.S.C 
346(c)(1))) 

Dated:  April  Z7. 1962. 
Edwin  U  Johnson. 
Director,  Office  of  Pesticide  Programs. 

PART  561— TOLERANCES  FOR 
PESTICIDES  IN  ANIMAL  FEEDS 
ADMINISTRATED  BY  THE 
ENVIRONMENTAL  PROTECTION 
AGENCY 

Therefore.  21  CFR  Part  561  is 
amended  by  adding  a  new  S  561.277  to 
read  as  follows: 

§561.277    MatiMMnidophoe. 

(a)  A  feed  additive  regulation  is 
established  for  residues  of  the 
insecticide  methamidophos  {OS- 
dimethyl  phosphoramidothioate)  to  read 
as  follows: 
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(b)  Residues  not  in  excess  of  the 
tolerance  limitation  indicated  above 
resulting  from  the  use  of  the  insecticide 
remaining  after  the  expiration  of  the 
experimental  use  {MDgram  will  not  be 
considered  actionable  if  the  pesticide  is 
legally  appUed  during  the  term  of,  and  in 
accordance  with,  the  (Rtiviaions  of  the 
experimental  use  permit  and  feed 
additive  tolerance. 

(c)  The  company  shall  immediately 
notify  the  Environmental  Protection 
Agency  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  firm  shall  also  keep  records 
of  production,  distribution,  and 
performaixre  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the 
Environmental  Protection  Agency  or  the 
Food  and  Drug  Administration. 

[FR  Doc  82-12SK  Filed  &-11-CE:  •^ts  aaj 
BILLING  COOE  tseO-SO-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

24  CFR  Part  120 

[Docket  No.  R-62-959] 

Community  Housing  Resource  Board 
Program;  Disbursement  of  Funds 

agency:  Office  of  the  Assistant 
Secretary  of  Fair  Housing  and  Equal 
Opportunity,  HUD. 

action:  Notice  of  effective  date  for 
interim  rule. 

summary:  This  document  announces  the 

effective  date  for  the  interim  rule 
published  in  the  Faderal  Ragiister  on   ' 
March  25. 1982  (47  FR  12928)  which 
governed  the  disborsement  of  funds  to 
Community  Housing  Resource  Boards  to 
carry  out  activities  that  would  enhance 
the  effectiveness  of  the  Voluntary 
Affirmative  Marketing  Agreements 
Program.  The  effective  date  provision  of 
the  rule  stated  that  the  rule  wookl 
become  effective  ufKin  expiration  of  the 
first  period  of  30  calendar  days  of 
continuous  session  of  Congress  after 
publication,  subject  to  waiver,  and 
announced  that  future  notice  of  the 
effectiveness  of  the  rule  would  be 
published  in  the  Federal  Register. 


Thirty  calendar  days  of  continuous 
session  of  Congress  have  expired  since 
the  rule  was  published. 
DATE  The  effective  date  for  the  interim 
rule  published  March  25. 1982.  47  FR 
1292S,  is  May  12, 1962. 
FOR  FU*rrHER  IMrOWMATlOW  CONTACT: 
Richard  Lasner,  Assistant  General 
Counsel  for  Regidations,  Department  of 
Housing  and  Urban  Development,  Room 
5218,  451  7th  Street.  S.W..  Washington, 
D.C.  20410,  Telephone  No.  (202)  755- 
6207.  This  is  not  a  toll-free  number. 

Dated:  May  6, 1982. 
Richard  Laaner. 

AssistanI  General  Counsel  for  Regulations. 

[FR  Xyoc  B-tZTX  FUad  »-»-«2:  K46  amj 
BILiJMO  COK  OW-aS-M 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  TotMCCO  and 
Firearms 

27  CFR  Part  9 

[T.D.  ATF-MI;  Ref:  Nolic*  No.  969] 

Edna  Valley  Viticultural  Atm 

AQENCY:  Bureau  of  Alcohol,  Tobacco 

and  Firearms,  Treasunry. 

ACTION:  Final  rule.  Treasury  decision. 

SUMMAWr.  This  final  rale  estabtisbes  a 
vitictdtural  area  in  San  Lois  Obispo 
County,  California,  to  be  named  "Edna 
Valley."  The  Bureau  of  Alcohol, 
Tobacco  and  Firearras  (ATF)  beheves 
the  estaUishinent  of  Edna  Valley  as  a 
viticultural  area  and  its  subsequent  use 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements  will 
allow  wineries  in  the  area  to  better 
designate  where  their  wines  come  from 
and  will  enable  consumers  to  better 
identify  the  wines  from  this  area. 
EFFECTIVE  DATE:  Jrme  11, 1982. 
FOR  FURTHER  INFOimATION  CONTACT: 
Robert  L  White,  Research  and 
Regulations  Branch,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Washington.  DC 
20226  (202-568-7828). 
SUPPLCMENTARY  MFOfUNATlON: 


BackgiouMl 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-S3  (43  FR  37672. 
54624)  revising  reguiatioos  in  27  CFR 
Part  4  allowing  the  establishment  of 
definite  viticultural  areas.  These 
regulations  also  allow  the  name  of  an 
approved  viticultural  area  to  be  used  as 
an  appellation  of  origin  in  wine  labeling 
and  advertising. 

Section  4.25a(eXl)  defines  an 
American  viticultural  area  as  a 
delimited  grape-growing  region 


distinguishable  by  geographic 
characteristics.  Section  4.25a(eK2) 
outlines  the  procedures  for  proposing  an 
American  viticultural  area.  Any 
interested  person  may  petition  ATF  to 
establish  a  grape-growing  region  as  a 
viticultural  area. 

Edna  Valley  Vineyard,  Paragon 
Vineyard  Co.,  Inc.,  Chfiniisal  Vineyard, 
Lawrence  Winery,  and  MacCregor 
Vineyards  petitioned  ATF  to  establish  a 
viticultural  area  in  San  Luis  Obispo 
County,  California,  to  be  named  "Edna 
Valley." 

In  response  to  this  petition.  ATF 
published  a  notice  of  proposed 
rulemaking.  Notice  No.  369.  in  the 
Federal  Register  on  April  9, 1961  (46  FR 
21195),  proposing  the  establishment  of 
the  Edna  Valley  viticultural  area. 

Comments 

Ten  comments  were  received  during 
the  comment  period.  Six  o^the 
comments  were  from  wineries  and 
vineyards  located  in  Edna  Valley.  The 
remaining  four  comments  were  from  a 
wine  constuner,  a  farm  adviaor  at  the 
University  of  California,  a  consulting 
enologist  in  the  state  of  California,  and  a 
Chairman  of  the  Board  of  a  vineyard 
located  outside  of  Edna  Valley.  All  ten 
conunents  were  in  full  support  of  the 
petition.  ATF  has  received  no 
information  from  any  source  indicating 
opposition  to  the  petition. 

Evidence  of  the  Name 

The  name  of  the  area.  Eckia  Valley, 
was  well  documented  in  the  petition. 
The  valley  derives  its  name  hrom  the 
small  community  of  Edna  founded  about 
1883.  The  name  "Edna"  was  first  used  in 
a  recorded  lease  document  in  1899.  Over 
the  ensuing  years  the  valley  became 
locally  known  as  Edna  Valley.  After 
evaluating  the  petition  and  the 
comments  received,  ATF  believes  that 
the  Edna  Valley  viticulttual  area  has  a 
unique  historical  identity  and  that  the 
name  "Edna  Valley"  is  the  most 
appropriate  name  for  the  area. 

Geographical  Evideaos 

In  accordance  with  27  CFR  4.25a(eK2), 
a  viticultural  area  should  posaess 
geographical  features  which  distinguish 
the  viticultural  features  of  the  area  from 
surrounding  areas. 

The  petition  and  attached  documents 
show  that  Edna  Valley  is  a  natural, 
elongated  valley  consisting  of 
approximately  35  square  miles.  It  is 
oriented  along  a  northwest-southeast 
axis  and  is  well  defined  by  the  Santa 
Lucia  Mountains  on  the  northeast  side; 
by  a  low,  hilly  complex  on  the 
southeast;  and  by  the  San  Luis  Range  on 
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the  southwest  Th«  upper  end  or 
northwest  border  merges  into  the  Los 
Osos  Valley  lot  bevoad  the  dty  of  San 
Luis  Obispo.  The  inland  areas  of  San 
Lois  Obispo  County  generally 
experience  substantially  higher  summer 
temperatures  and  substantially  lower 
winter  temperatuires  than  Edna  Valley. 
This  is  because  of  the  mountain  barrier 
which  nms  along  the  San  Luis  Obispo 
County  coastline,  shielding  the  inland 
areas  from  the  moderating  ocean 
influences.  In  Edna  Valley,  killing  frosts 
are  rare  which  is  not  the  case  in  other 
inland  areas  of  the  county  that  are 
denied  the  beneSts  of  the  ocean 
influence  by  the  mountain  barrier. 

There  is  a  gap  in  this  mountain  barrier 
where  the  Los  Osos  Valley  meets  the 
ocean  in  the  Morro  Bay  area.  15  miles  to 
the  northwest  of  Edna  Valley.  Los  Osos 
Valley  serves  as  a  wide  mouthed  funnel, 
providing  an  unobstructed  sweep  from 
the  ocean  into  Edna  Valley,  bringing 
frequent  morning  fog  during  the  summer 
months  and  winds  in  the  a^emoon.  The 
pocket  of  hills  and  mountains 
surrounding  Edna  Valley  captures  the 
marine  air,  tempered  by  distance  from 
the  coastline,  flowing  in  from  Morro  Bay 
through  the  Los  Osos  Valley,  creating 
climatic  conditions  which  differentiate 
Edna  Valley  from  the  surrounding  areas. 
Although  Los  Osos  Valley  to  the 
northwest  is  also  a  distinguishable 
valley,  its  proximity  to  the  ocean  causes 
its  climate  to  be  colder  with  more  fog 
and  wind  than  Edna  Valley. 

The  floor  of  Edna  Valley  is 
approximately  120  to  300  feet  above  sea 
level.  The  viticultural  area  projects  into 
the  surrounding  uplands  to  the  600-foot 
contour  line  of  the  Santa  Lucia 
Mountains  and  to  the  400-foot  contour 
line  of  the  San  Luis  Range  on  the  west. 
The  elevations  of  the  surrounding 
mountainous  areas  generally  range 
between  1000  to  2400  feet  to  the 
northwest,  600  to  1600  feet  to  the 
southeast,  and  400  to  900  feet  to  the 
south  and  west.  Major  soils  within  the 
Edna  Valley  viticultural  area  are 
generally  sandy  clay  loam,  clay  loam  or 
clay.  They  are  mostly  hard,  firm,  sticky 
and  plastic  They  are  also  generally 
neutral  to  moderately  alkaline.  Most 
soils  are  calcareous  at  some  level  of  the 
surface  soil  or  subsoil.  Soils  in  the 
surrounding  mountainous  areas  above 
the  400  to  600-foot  contour  levels  are 
shallower  than  in  the  valley  and  are  of 
poor  soil  capability.  Soils  in  Los  Osos 
Valley  are  similar  to  those  in  Edna 
Valley  but  are  generally  heavier  and  of 
better  capability. 

After  evaluating  the  petition  and 
comments,  ATF  has  determined  that  due 
to  the  topographic  and  climatic  features 
of  Edna  Valley,  it  is  distinguishable  from 
the  surrounding  areas. 


Boundaries 

The  boundaries  proposed  by  the 
petitioaer  are  adopted  The  boundaries 
for  the  vitiooltural  area  are  essentially 
the  same  as  those  for  Edna  Valley 
except  that  the  viticultural  area 
boundaries  omit  die  hilly  and 
mountainous  areas  (above  the  400-foot 
contour  line  on  the  southwest  side  of  the 
valley  and  above  the  600-foot  contour 
line  on  the  northeast  side]  where  slopes 
are  too  steep  and  soil  capabilities  are 
not  suitable  for  grape-growing. 
Miscellaneous 

ATF  does  not  wish  to  give  the 
impression  by  approving  the  Edna 
Valley  viticultural  area  that  it  is 
approving  or  endorsing  the  quahty  of  the 
wine  from  this  area.  ATF  is  approving 
this  area  as  being  viticulturally  distinct 
from  surrounding  areas,  not  better  than 
other  areas.  By  approving  the  area,  wine 
producers  are  allowed  to  claim  a 
distinction  on  labels  and  advertisements 
as  to  origin  of  the  grapes.  Any 
commercial  advantages  gained  can  only 
come  from  consumer  acceptance  of 
Edna  Valley  wines. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  U.S.C 
604)  are  not  appUcable  to  this  final  rule 
because  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
final  rule  will  not  impose,  or  otherwise 
cause,  a  significant  increase  in  the 
reporting,  recordkeeping,  or  other 
comphance  burdens  on  a  substantial 
niunber  of  small  entitles.  The  final  rule 
Is  not  expected  to  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12291 

It  has  been  determined  that  this  final 
regulation  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291  of 
February  17, 1981,  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  it  will  not  result  in 
a  major  increase  in  costs  or  prices  for 
consumers.  Individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  si^iificant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


Disclosore 

A  copy  of  the  petition  and  the 
comments  received  is  available  for 
inspaction  during  normal  business  hours 
at  the  following  location:  ATF  Reading 
Room.  Room  4405,  Office  of  Public 
Affairs  and  Disclosure;  12th  and 
Pennsylvania  Avenue,  NW., 
Washington.  D.C 

Drafting  Infonnatioa 

The  principal  author  of  this  document 
is  Robert  L  White,  Research  and 
I  Regulations  Branch.  Bureau  of  Alcohol 
)  Tobacco  and  Firearms.  However, 
personnel  in  other  offices  of  the  Bureau 
participated  in  the  preparation  of  this 
document,  both  in  matters  of  substance 
and  style. 

list  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure,  Consumer  protection. 
Viticultural  areas,  Wine. 

Authority  and  Issuanoe  --^ 

Accordingly,  imder  the  authority 
contained  in  section  5  of  the  Federal 
Alcohol  Administration  Act  (49  StaL 
981,  as  amended;  27  U.S.C  205),  27  CFR 
Part  9  is  amended  as  follows: 

PART  9— AMERICAN  VmCULTURAL 
AREAS 

Part  1.  TTie  table  of  sections  in  27  CFR 
Part  9,  Subpart  C,  is  amended  to  mclude 
the  title  of  i  9.35.  As  amended,  the  table 
of  sections  reads  as  follows: 

Subpart  C— Approved  AfMrican  VMeuttum 
Ar«as 


9.35    Edna  Valley. 


Part  2.  Subpart  C  is  amended  by 
adding  §  9.35.  As  amended.  Subpart  C 
reads  as  follows: 

Subpart  C-Approved  American 
Viticuttural  Areas 


§9.35    EdnaValay. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Edna 
VaUey." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  Edna  Valley  viticultural  area  for  four 
U.S.G.S.  maps,  They  are  titled: 

(1)  "San  Luis  Obispo  Quadrangle, 
California— San  Luis  Obispo  Co.,"  7.5 
minute  series; 

(2)  "Lopex  Mtn.  Quadrangle, 
Cdlfomia — San  Luis  Obispo  Co.."  7.5 
minute  series; 
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(3)  "Pismo  Beach  Quadran^e, 
California — San  Luis  Obispo  Co.." 
piinute  series;  and 

(4)  "Arrojro  Grande  NE  Qnadrangle, 
Cahfomia — San  Lois  CMrispo  Co.".  7.5 
minute  series. 

(c)  Boundaries.  The  Edna  Valley 
viticultural  area  is  located  in  San  Lids 
Obispo  Coimty,  California.  The 
beginning  point  is  Cuesta  Canyon 
County  Park,  located  on  U.S.G.&  map 
"San  Luis  Obispo  Quadrangle"  at  the 
north  end  of  Section  2S,  Township  30 
South,  Range  12  East 

(1)  Prom  the  beginning  point  the 
boundary  nms  soathwesteriy  along  San 
Lois  Obispo  Creek  to  a  point  J7  mile 
southerly  of  the  cnnfhience  with 
Davenport  Creek: 

[2]  Thence  due  east  to  the  intersection 
with  the  400-foot  contour  line  of  the 
northeastern  flank  of  the  San  Lois 
Range; 

(3)  Thence  in  a  generally  ««st«4y  and 
then  a  southeasteriy  direction  along  this 
400-foot  contour  line  of  the  northeastern 
flank  of  the  San  Luis  Range,  wfaidi 
forms  the  southwestern  rim  of  Edna 
Valley,  to  the  township  line  identified  as 
•T31S/T32S':  on  the  U.S.G.&  map: 

(4)  Thence  east  along  township  line 
T31S/T32S",  across  Price  Canyon  to 
Tiber 

(5)  Hience  in  a  generally  easterly 
direction  along  the  400-foot  contour  tine 
of  Tiber  Canyon  and  the  southern  rim  of 
Canada  Verde,  crossing  Corbit  Canyon 
Road  and  nnntimiing  along  the  400-foot 
contour  line  to  longitude  ^le  120*32'30": 

(6)  Thence  north  along  longitude  line 
120°32'30"  to  the  600-foot  contour  line  of 
the  sonthwestem  flank  of  the  Santa 
Luda  Motmtain  Range; 

(7)  Hience  in  a  generally 
northwesterly  direction  along  the  600- 
foot  contour  line  of  the  southwestern 
flank  of  the  Santa  Luda  Range  to  Cuesta 
Canyon  Coimty  Park,  the  beginning 
point 

Signed:  March  25, 1982.  •"'^-^ 

G.  R.  Dickersoa, 
Director. 

Approved  April  12, 1982. 
lohn  M.  Walker,  Jr.. 
Assistant  Secretary,  Enforcement  and 
Operations. 
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27CFRPart9 

[Ti>.  ATf-102:  H9t  Note*  Na  sni 

Lancaster  Valey  VWcuttural  Area 

aoency:  Bureau  of  Alcohol,  Tobacco 
and  Flreanns,  (ATF),  Treasory. 
ACTION:  Final  rale,  Treasmy  decision. 
tUMMAWY:  This  rule  establishes  a 


viticultural  area  in  Lancaster  and 
Chester  Counties,  Pennsylvania,  to  be 
named  "Lancaster  Valley."  This  final 
rule  is  the  result  of  a  petition  sobmitted 
by  M^  R.  Martin  Keen,  proprietor  of 
Conestoga  Vineyards  in  Lancaster. 
Pennsylvania.  T^ie  Bureau  of  AlcohoL 
Tobacco  and  Firearms  believes  the 
establishment  of  Lancaster  Valley  as  a 
viticultural  area  and  its  subsequent  use 
as  an  appeUation  of  origin  in  wine 
labeling  and  advertising  will  allow  local 
wineries  to  better  designate  their 
specific  grape-growing  area  and  will 
enable  consumers  to  better  identify  the 
wines  they  purehaae. 
EFFEcnvi  DATE  Jone  11.  196Z. 


Foil  FURTN0I  aVOMIATION  CONTACT: 
Charles  N.  Bacon.  Research  and 
Regulations  Branch,  Bureau  of  Alcoht^ 
Tobacco  and  Firearms,  Washington, 
D.C  20228.  Telephone:  202-666-782& 


SUPPI^MENTARY  MFONMATION: 
Backgrouad 

ATF  regulatioiM  ta  27  CFR  Part  4 
allow  the  establishoMsit  of  definite 
viticultural  areas.  Thase  regulations  also 
allow  the  name  of  an  approved 
viticxiltural  area  to  be  nsed  as  an 
appellation  of  origin  on  wine  labels  and 
in  wine  advertisements.  Section  9.11. 
Title  27,  CFR.  defines  on  American 
viticnhnral  area  as  a  delimited  grape- 
growing  region  cfistingnishable  by 
geographical  features.  Under 
i  4.25a(eK2],  any  interested  person  may 
petition  ATF  to  establish  a  grape 
growing  region  as  an  American 
viticultural  area. 

ATF  was  petitioned  to  establish  a 
viticultural  area  in  eastern  Pennsylvania 
to  be  named  'Lancaster  VaBey."  In 
response  to  this  petition.  ATP  pnbBshed 
a  Notice  of  Proposed  Rulemaking,  No. 
381,  in  the  Federal  Rejiblar  on  Aogust 
28, 1961,  (46  FR  43468),  proposing  the 
establishment  of  die  'Tancaeter  Valley" 
viticultural  area. 

Commmts 

Only  one  comment  was  reoeved  in 
response  to  the  notice  of  proposed 
rulemaking.  The  petitioner,  R.  Martin 
Keen  of  Conestoga  Vineyards,  submitted 
a  oomaient  in  support  of  the  notice  of 
proposed  rnlemaldng.  The  petitioner 
also  suggested  minor  clarifioetionfl  ia 
the  botmdaries  of  the  proposed 
viticultaral  area. 

Historical  and  CooaDt  Svidanca  of  die 

Name 

The  name  Lancaster  Valley  was 
docmnented  in  dw  petttkm  aa  being  long 
associated  with  the  propoaed  area  in 
eastern  PeaaaylTania.  The  Titkehwal 
area  is  located  afaaoat  entirety  withn 
Lancaster  Coonty.  and  Lanoaatar  ia  the 


largest  and  most  important  dty  within 
the  area.  Lancaster  Valley  is  the  name 
used  by  the  Pennsylvania  and  United 
States  Geologic  Surveys  to  deacribe  the 
region  in  the  viticultural  area. 

Although  Lancaster  Coimty  was  one 
area  in  which  wine  grapes  were 
cultivated  in  the  eany  part  of  the  19tfa 
Century,  the  area  has  not  been  known 
as  a  wine  producing  area  until  qtdtc 
recently.  S^nce  the  eariy  1970b,  two 
wineries  have  been  bonded  within  the 
Lancaster  Valley  and  there  are  now 
approximately  41.5  acres  of  wine  grapes 
in  cultivation.  ATF.  therefore,  believes 
that  the  historical  and  cuireut  evidence 
supports  the  viticultaral  area  as  a 
distinct  grape-growing  area. 

Geografihk:  Evidence 

The  petition  estaUishad  die  Lancaster 
Valley  viticoltoral  area  as  a  distinctiva 
grape-growing  region  (fistingidahed  from 
surrounding  areas  on  the  baina  erf  soil, 
topography  and  geology. 

Lancaster  VaOey  ia  located  hi  the 
Lancaster-Frederic  Lowland.  Its 
topography  is  a  neariy  level  valley, 
averaging  400  feet  in  elevation  and 
decreasing  in  elevation  from  an  average 
of  500  feet  at  its  eastern  edge  to  300  feet 
at  its  western  edge  along  ^ 
Susquehanna  River.  The  valley  ia  over 
30  miles  long,  12  miles  wide  and 
encompasses  approximately  225.000 
acres.  Lancaster  Valley  is  bounded  on 
the  north,  east  and  south  by  areas  of 
higher  elevation  ranghig  bim  100  to  OOO 
feet  above  the  vaDey  floor,  and  on  the 
west  by  the  Sosqoehanna  River. 

Soils  found  within  the  Lancaster 
Valley  are  typical  of  those  derived  from 
limestone,  and  indode  Conestoga. 
Beekmantown.  Conococheegoa  and 
Elbrook  Limestones,  and  Ledger  and 
Vintage  dolomites.  These  soils  are  deep, 
well  drained,  hold  moisture  well,  and 
are  highly  productive.  They  contrast 
sharply  with  soils  found  in  the  hiDs  and 
upland  areas  surrounding  the  Lancaster 
VaUey.  Generally,  the  snrrognding  soils 
are  composed  (rf  harder  rodcs  (qoartzite. 
schist  gnaiaa.  etc.)  whidi  are  mora 
resistant  to  eronon  and  leaa  fertile  than 
the  limestone  soils  found  within  the 
Lancaster  VaUey.  The  deep  fartlle  soils 
of  the  valley  were  fanned  from  the 
insoluUe  and  weathoed  products  left 
from  the  decay  of  the  parent  lunestuuea. 

Climate  is  not  a  factor  in 
differentiating  die  Lancaater  Valley 
viticultural  area  from  surrounding  areas. 

Based  on  the  infannation  ocmtained  la 
the  petition  pertaining  to  the 
geographical  features,  ATF  has 
determined  that  tkia  area  ia 
distingqitfaaMe  frtm  the  sunouudSng 
area. 
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BoundariM 

The  boundaries,  am  proposed,  consist 
of  a  combination  of  natural  and  man- 
made  feature*.  As  proposed,  the 
Lancaster  Valley  would  consist  of  that 
area  delineated  on  the  east  by  the  500 
foot  contour  line  and  the  Welsh 
Mountains.  The  southern  boundary 
includes  the  500  foot  contour  line 
extending  along  Mine  Ridge  to  the  76* 
07'  30"  line  of  longitude.  From  there  the 
boimdary  passes  in  approximately  a 
straight  line  south  of  Strasburg  and 
Willow  Street  to  the  confluence  of 
Stehman  Run  and  the  Conestoga  River. 
The  boundary  continues  along  Indian 
Run  and  Wisslers  Run  to  the  300  foot 
contour  line.  The  western  boundary 
consists  of  the  300  foot  contour  line 
above  the  Susquehanna  Riv^, 
Pennsylvania  Highway  441  between 
Marietta  and  Bainbridge,  but  excludes 
the  Manor  Hills,  Chestnut  Hills, 
Chestnut  Ridge,  and  the  Chickies  Ridge. 
The  northern  boimdary  is  an  irregular 
Une  extending  from  Bainbridge  to 
Rheems,  which  then  passes  north  of 
Mount  Joy  and  south  of  Manheim,  Lititz, 
Akron,  Ephrata  and  Terre  Hill  to  the 
intersection  with  Berks  County  at 
Pennsylvania  Highway  23. 

The  petitioner  supported  the  proposed 
boundaries  but  suggested  minor 
clarifications  in  two  of  them.  The 
petitioner  suggested  that  proposed 
S§  9.41(c)  (25)  and  (28)  be  combined  in 
one  paragraph  to  read  "then  due  south 
in  a  straight  line  for  approximately  0.8 
mile  to  Pennsylvania  Hi^way  23."  This 
language  appears  as  9  9.41(cK25}.  The 
second  suggestion  was  to  combine 
proposed  55  P.41(c)  (31),  (32),  and  (33) 
into  two  paragraphs  to  read  "then  east 
in  a  straight  line  for  approximately  3.8 
miles  to  the  Erismans  QiinxJi,"  and 
"then  east  hi  a  straight  line  for 
approximately  3.3  miles  to  the  point 
where  the  400  foot  contour  hne  crosses 
Pennsylvania  Hi^way  72  south  of 
Valley  View."  Combining  these 
paragraphs  also  allows  deletion  of  the 
reference  in  proposed  §5  9.41(c)  (31)  and 
(32)  to  the  intersection  of  Pennsylvania 
Highways  283  and  141.  Highway  141 
does  not  extend  east  of  Mt.  Joy  to 
intersect  with  Highway  283.  TTierefore. 
the  petitioner's  recommended  changes 
are  adopted  since  the  two  new 
paragraphs,  5  5  9.41(c)  (30)  and  (31)  are 
clearer  and  more  accurate.  Neither  of 
these  changes  materially  affects  the 
boundaries  of  the  viticultural  area. 

NQscellaneoiu 

ATF  is  approving  this  area  as  being 
viticulturaUy  distinct  from  surroundir^ 
areas.  By  approving  the  area,  wine 
producers  are  allowed  to  claim  a 
distinction  on  labels  and  advertisements 


as  to  the  origin  of  the  grapes.  Any 
commercial  advantage  gained  can  only 
be  substantiated  by  consumer 
acceptance  of  Lancaster  Valley  wines. 

Reguiatocy  Flexibility  Act 

The  notice  of  proposed  rulemaking 
which  resulted  in  this  final  rule 
contained  a  certification  under  the 
provisions  of  section  3  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  that  if 
promulgated  as  a  final  rule,  it  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  the  requirement  contained  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
603,  604)  for  a  final  regulatory  flexibility 
analysis  does  not  apply  to  this  final  rule. 

Compliance  WMh  Executive  Ordat  12291 

It  has  been  determined  that  this  final 
regulation  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291  of 
February  17, 1981,  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  it  will  not  result  in 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  at  geographic  regions:  and  it 
will  not  have  si^iificant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Drafting  Infonnation 

The  principal  author  of  this  final  rule 
is  Charles  N.  Bacon.  Research  and 
Regulations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms. 

list  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure,  Consumer  protection.  Wine, 

Viticultural  areas. 

Audiority  and  Issuance 

Accordingly,  under  the  authority 
contained  in  27  U.S.C.  205,  the  Director 
is  amending  27  CFR  Part  9  as  follows: 

PART  9-AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  table  of  sections  in 
27  CFR  Part  9  is  amended  to  add  }  9.41. 
As  amended,  the  table  of  sections  reads 
as  follows: 


Subpart  C— Approved  AmaricM  VMcuttural 


Paragraph  2.  Subpart  C  is  amended  by 
adding  1 9.41.  As  added,  f  9.41  reads  as 
follows: 


Sec. 

*         *         •         •         • 

9.41    Lancaster  Valley. 


SMI    LMcaetar Vaaey. 

(a)  Name.  The  name  of  the  riticnhinvl 
area  described  in  this  section  is 
"Lancaster  VaUey." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  Lancaster  Valley  viticultural  area 
are  two  U.S.G.S.  maps.  They  are 
entided: 

(1)  "Lancaster  Coonty.  Pennsylvania", 
scaled  1:50,000,  edition  of  1977;  and 

(2)  "Honey  fttwk  Quadran^",  7S 
minute  series,  edition  of  1955, 
photorevised  1960  and  1974. 

(c)  Boundaries.  The  Lancaster  Valley 
viticultural  area  is  located  in  Lancaster 
County  and  Chester  County. 
Pennsylvania.  The  beginning  point  is 
where  Pennsylvania  Highway  23  crosses 
the  Lancaster  and  Berks  County 
boundary. 

(1)  Then  in  a  southeasterly  direction 
following  the  Lancaster  County 
boundary  for  approximately  0.9  mile  to 
the  500  foot  contour  line  immediately 
south  of  the  Conestoga  River. 

(2)  Then  following  the  500  foot  contour 
in  a  southwesteriy  direction  to  the 
Caernarvon-East  Eari  Township 
boundary. 

(3)  Then  south  approximately  0.1  mile 
following  the  Caernarvon-East  Earl 
Township  boundary  to  U.S.  Highway 
322. 

(4)  Then  west  following  VS.  Highway 
322  for  approximately  1.7  miles  to  the 
electric  transmission  line  between 
Fetterville  and  Cedar  Grove  School. 

(5)  Then  southwest  in  a  straight  line 
for  approximately  5.2  miles  to  the 
intersection  of  Earl,  Upper  Leacock,  and 
Leacock  Townships  at  the  Mill  Creek. 

(6)  Then  southeast  following  the 
boundary  betiveen  Earl  Township  and 
Leacock  Township  to  the  point  wdiere 
Earl.  East  Earl,  Salisbury,  and  Leacock 
Townships  intersect 

(7)  Then  east  in  a  straight  line  for 
approximately  4.8  miles  to  the  point 
where  the  500  foot  contour  line 
intersects  Pequea  Creek  northwest  of 
Ml  Heasant  SchooL 

(8)  Then  following  the  500  foot  contour 
line  past  Cole  Hill  through  the  town  of 
Gap  and  along  Mine  Ridge  to  the  76*  07* 
30"  west  longitude  line  in  Paradise 
Township. 

(9)  Then  southwest  in  a  straight  line 
for  approximately  7.7  miles  to  the 
Boehm  Church  soudi  of  Willow  Street 
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(10)  The  northwest  in  a  straight  line 
for  approximately  1.2  miles  to  the 
township  school  in  West  Willow. 

(11)  Then  west  in  a  straight  line  for  4.2 
miles  to  the  confluence  of  Stehman  Run 
and  the  Conestoga  River. 

(12)  Then  northwest  in  a  straight  line 
for  approximately  0.5  mile  to  the 
confluence  of  Indian  Run  and  Little 
Conestoga  Creek. 

(13)  Then  west  following  Indian  Run 
for  approximately  3.6  miles  to  the  source 
of  the  more  northerly  branch. 

(14)  Then  northwest  in  a  straight  line 
for  approximately  0.25  mile  to  the  source 
of  Wisslers  Rtm. 

(15)  Then  west  following  Wisslers  Run 
downstream  for  approximately  0.7  mile 
to  the  300  foot  contour  Une. 

(16)  Then  north  following  the  300  foot 
contour  line  to  its  intersection  with 
Pennsylvania  Highway  999  in 
Washington  Boro. 

(17)  Then  east  following  Pennsylvania 
Highway  999  to  the  school  in  Central 
Manor. 

(18)  Then  northeast  in  a  straight  line 
for  approximately  2.7  miles  to  the  point 
where  the  West  Branch  of  the  Little 
Conestoga  Creek  intersects  with 
Pennsylvania  Highway  462. 

(19)  Then  west  following 
Pennsylvania  Highway  462  for 
approximately  1.5  miles  to  Strickler  Run. 

(20)  Then  following  Strickler  Run 
southwest  to  the  Columbia  municipal 
boimdary. 

(21)  Then  north  following  the  eastern 
boundary  of  Columbia  to  Shawnee  Run. 

(22)  Then  northeast  in  a  straight  line 
for  approximately  5.8  miles  to  the 
intersection  of  Pennsylvania  Highway 
23  and  Running  Pump  Road  [unnamed 
on  map]  at  elevation  check  point  436 
near  Centerville. 

(23)  Then  east  following  Pennsylvania 
Highway  23  for  approximately  0.5  mile 
to  the  400  foot  contour  line. 

(24)  Then  following  the  400  foot 
contour  line  north  around  Chestnut 
Ridge,  past  Millers  Run  and  continuing 
until  the  400  foot  contour  line  intersects 
an  unnamed  stream. 

(25)  Then  due  south  in  a  straight  line 
for  approximately  0.8  mile  to 
Pennsylvania  Highway  23. 

(26)  Then  west  following 
Pennsylvania  Highway  23  to  the 
intersection  with  Pennsylvania  Highway 
441  at  Marietta. 

(27)  Then  west  following 
Pennsylvania  Highway  441  to 
Pennsylvania  Highway  241  near 
Bainbridge. 

(28)  Then  northwest  in  a  straight  line 
for  approximately  5.5  miles  to  the  point 
where  the  Consolidated  Railroad 
Corporation  crosses  the  West  Donegal- 


Mount  Joy  Township  boundary  in 
Rheems. 

(29)  Then  east  in  a  straight  line  for 
approximately  3.3  miles  to  the  Mt. 
Pleasant  Church. 

(30)  Then  east  in  a  straight  line  for 
approximately  3.8  miles  to  the  Erismans 
Church. 

(31)  Then  east  in  a  straight  line  for 
approximately  3.3  miles  to  the  point 
where  the  400  foot  contour  line  crosses 
Pennsylvania  Highway  72  south  of 
Valley  View. 

(32)  Then  following  the  400  foot 
contour  line  east  to  Pennsylvania 
Highway  501. 

(33)  Then  east  in  a  straight  line  for 
approximately  2.9  miles  to  the  Union 
Meetinghouse. 

(34)  Then  southeast  in  a  straight  line 
for  approximately  1.0  miles  to  the  point 
where  Pennsylvania  Highway  272 
(indicated  as  U.S.  Highway  222  on  the 
map)  crosses  Cocalico  Creek  (which 
forms  the  boundary  between  West  Earl 
and  Warwick  Townships). 

(35)  Then  northwest  following  the 
West  Earl  Township  boundary  to  its 
intersection  with  U.S.  Highway  322 
southeast  of  Ephrata. 

(36)  Then  east  in  a  straight  line  for 
approximately  3.4  miles  to  the  Lincoln 
Independence  School. 

(37)  Then  southeast  in  a  straight  line 
for  approximately  1.7  miles  to  the  West 
Terre  Hill  School. 

(38)  Then  east  in  a  straight  line  for 
approximately  8.5  miles  to  the  beginning 
point. 

Signed:  April  1. 1982. 
G.  R.  Dickerson, 
Director. 

Approved:  April  21. 1982. 
lohn  M.  Walker,  ]t^ 
Assistant  Secretary,  Enforcement  and 
Operations. 

[FR  Doa  82-12803  Filed  5-11-82:  8:48  am] 
MLUNG  CODE  W10-31-4I 


27  CFR  Parts  240  and  252 
[T.D.  ATF-100  f.  T.D.  ATF-S8] 

Transfer  of  Wine,  Without  Payment  of 
Tax,  to  Customs  Bonded  Warehouses 
for  Embassy  Removals  and  Other 
Purposes 

AQENCV:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF),  Treasury. 
action:  Final  rule  (Treasury  decision). 

summary:  The  Treasury  Department  is 
adopting  as  a  final  rule,  a  temporary  rule 
which  established  a  procedure  whereby 
wine  may  be  transferred  to  customs 
bonded  warehouses  without  payment  of 
tax  for  the  purpose  of  withdrawal  by 


foreign  embassies,  legations,  etc.,  as 

authorized  by  law.  The  temporary  rule 

was  published  on  August  5, 1981.  No 

adverse  comments  were  received, 

therefore  this  Treasury  decision  adopts 

without  change,  the  temporary  rule  as  a 

final  (permanent)  rule. 

EFFECTIVE  DATE:  )une  11, 1982. 

FOR  FURTHER  INFORMATION  CONTACT 

Steven  C.  Simon,  Research  and 

Regulations  Branch,  Bureau  of  Alcohol, 

Tobacco  and  Firearms,  P.O.  Box  385, 

Washington,  DC  20044-0385;  (202)  56fr- 

7626. 

SUPPLEMENTARY  INFORMATION: 

Background 

Treasury  Decision  ATF-88,  published 
on  August  5. 1981,  (46  FR  39812) 
promulgated  temporary  regulations  to 
implement  section  2  of  Pub.  L  96-€01 
(Tax  Administrative  Provisions 
Revisions).  The  regulations  established 
a  procedure  whereby  wine  may  be 
transferred  to  customs  bonded 
warehouses  without  payment  of  tax  for 
the  purpose  of  withdrawal  by  foreign 
embassies,  legations,  etc.,  as  authorized 
by  law.  Concurrently  with  publication  of 
the  temporary  rule,  public  comment  was 
solicited  by  Notice  No.  377  (46  FR  39853, 
Aug.  5. 1981). 

Public  Comments 

Two  public  comments  were  received 
pertaining  to  the  temporary  rule.  One  of 
them  advocated  that  foreign 
governments  make  it  easier  for 
American  wine  to  be  sold  in  their 
countries.  The  other  was  a  general 
statement  of  support  for  and  approval  of 
the  temporary  nile. 

Executive  Order  12291 

It  has  been  determined  that  these 
regulations  are  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291, 
46  FR  13193  (1981),  because  they  will  not 
have  an  annual  e^ect  on  the  economy  of 
$100  million  or  more;  they  will  not  result 
in  a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries,  - 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and 
they  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  iimovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  U.S.C. 
604]  are  not  applicable  to  this  rule 
because  the  regulations  will  not  have  a 
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significant  economic  impact  on  a 
substantia]  mimber  of  small  entrties. 
Any  ecoDoaiic  impact  flows  directly 
from  Pub.  L  96-601  and  not  the 
implementmg  regulations.  The  rule  is  not 
expected  to:  have  significant  secondary 
or  incidental  effects  on  a  substantial 
number  of  small  entities;  impose,  or 
otherwise  cause,  a  significant  increase 
in  the  reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities:  or  generate 
sigoificant  interest  or  attention  &om 
small  entities. 

Accordia^y,  the  Secretary  of  the 
Treasury  has  certified  under  the 
provisions  of  section  3  of  Regolatory 
Flexibility  Act  (5  U^.C  e05{b))  that  the 
regulationa  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entiUet. 


2830S 


POSTAL  SERVICE 
39  CFR  Part  265 


Drafting  faiformation 

The  principal  drafter  of  this  document 
is  Steven  C.  Simon  of  the  Research  and 
Regulations  Branch.  Bureau  of  Alcohol 
Tobacco  and  Firearms. 

List  of  Subjacts 

27  CFR  Part  24a 

Administrative  practice  and 
procedure.  Claims,  Hectponic  funds 
transfer,  Ejtcise  taxes,  Exports,  Fruit 
juices.  Labeling,  Packaging  and 
containers,  Reporting  and  recordkeeping 
requirements.  Research,  Scientific 
equipment.  Spices  and  flavorings.  Surety 
bonds.  Transportation,  Warehouses, 
Wine,  Vinegar. 

27  CFR  Part  252. 

Aircraft,  Alcohol  and  alcoholic 
beverages.  Armed  forces.  Beer.  Claims, 
Excise  taxes.  Exports,  Foreign  trade 
zones.  Liquors,  Reporting  and 
recordkeeping  requirements.  Surety 
bonds.  Vessels,  Warehouses,  Wine. 

Autlwiity  and  Issuance 

This  document  is  issued  under  the 
authority  contained  in  26  U.SX:.  7805. 
Accordingly,  the  amendments  to  27  CFR 
Parts  240  and  252  published  on  August  5. 
1981,  (46  FR  39812)  are  hereby 
established  as  a  final  rule  without 
change.       i 

Signed  March  la  1982. 
Stephaa  E.  IIIifiM. 
Acting  Director. 

Approved:  April  16, 1982. 
John  M.  WaDcsr.  Jr., 

Assistant  Seavtary.  Enforcement  and 

Operations. 

pni  Doc  82-i2an  nied  s-n-tt  a^ii  a^ 
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Release  of  Information;  Dtsdosure  of 
Listings  of  Employees  at  Postal 
Facilities 

agency:  Postal  Service. 
action:  Final  rule. 

summary:  In  accordance  wiA  a  recent 
Federal  court  decision,  the  Postal 
Service  announces  the  amendment  of  its 
regulations  relating  to  the  release  of 
information  to  provide  for  disclosure, 
upon  written  recyiest.  of  lists  of 
employees  worldng  at  particular  postal 
facilities. 

EFFECTIVE  DATe  June  11. 1982. 

FOR  FURTHER  INFORMATION  CONTACTt 

A.  Scott  HameL  (202)  245-4142. 
SUPFLEMENTAAV  INFORMATION:  In 

August  of  1980  in  an  action  brought 
pursuant  to  5  U.S.C  552.  the  F^edom  of 
Information  Act  (FOL\).  the  United 
States  District  Court  for  the  Northern 
District  of  Texas  held  that  the  FOLA 
requires  the  disclosure  of  listings  of 
employees  working  at  particular  postal 
facilities.  "National  Western  Life 
Insurance  Co.  v.  United  States."  512 
F.Supp.  454.  During  the  intervening 
period  the  Postal  Service  has  developed 
procedures  which  permit  compliance 
with  such  requests  in  an  orderly  manner 
while  minimizing  the  risk  of  disruption 
to  the  operations  of  facilities  at  which 
such  requests  are  made.  This  final  nJe 
amends  postal  regulations  to  reflect 
these  procedures  and  to  state  that  the 
Postal  Service  will,  to  the  extent 
required  by  law,  upon  written  request, 
provide  a  hating  of  postal  employees 
working  at  a  particular  postal  facility. 
The  listing  will  contain  the  names  of 
employees  at  a  particular  facihty,  but 
not  their  home  addresses.  The  request 
must  of  course,  comply  with  the 
requirements  of  the  FOLA  and 
implementing  Postal  Service  regulations. 
39  CFR  Part  265. 

This  rule  adds  new  39  CFR  265.6(a)(5), 
which  states  the  basic  policy  of 
providing  employee  listings.  Inasmuch 
as  provision  of  these  listings  has  been 
held  to  be  required  by  the  FOLA,  their 
disclosxve  is  not  dependent  upon  the 
adoption  of  this  regulation.  It  seems 
apjJTopriate  nonetheless  to  state  the 
policy  expressly  in  postal  regulations 
since  it  represents  a  substantial  change 
in  a  previous  practice. 

We  wish  particularly  to  invite 
attention  to  the  use  of  the  phrase  "to  the 
extent  required  by  law"  as  a 
qualification  on  the  duty  assumed  by  fte 
Postal  Service  in  1 285.e(a)(5).  This 
phrase  is  intended  to  fanficate  that  die 


regulation  does  no  more  than  state  the 
obligation  whidi  the  court  in  '?t(ational 
Western  Life"  has  held  is  imposed  on 
the  Postal  Service  by  the  Freedom  of 
Information  Act.  The  regulation  does  not 
reflect  the  Postal  Service's  voluntary 
assumption  of  any  duty  to  disclose 
employee  fistings  which  would  itself 
require  such  disclosure,  apart  from  any 
externally  imposed  obligation. 

Section  285.6(e)(1)  of  39  CFR  is  also 
amended  specifical^  to  except  Ustings 
of  postal  employees  as  provided  by 
§  265.6(a)(5)  from  the  statutory 
prohibition,  found  at  39  U.S.C.  412  and 
implemented  by  that  section,  against 
release  by  postal  officers  and  employees 
of  mailing  or  other  lists  of  the  names  or 
addresses  of  "postal  patrons  or  other 
perons."  The  opinion  in  "National 
Western  Life"  held  that  prohibition 
inapplicable  to  such  empbyee  listings. 
We  regard  this  amendment  as  necessary 
to  make  it  as  clear  as  possible  which 
lists  are  available  to  the  public  and 
which  are  not 

FinaUy,  §  265.7(a)(2)  of  39  CFR,  the 
provision  designating  the  officials  to 
whom  requests  for  records  shall  be 
submitted  generally,  is  amended  to  state 
specifically  that  the  Records  Officer  at 
Postal  Service  Headquarters  will  be 
deemed  custodian  whenever  requests 
for  employee  Usts  are  received.  The 
Postal  Service  has  concluded  that  the 
responsibility  for  responding  to  these 
requests  should  be  centralized  at 
Headquarters  rather  than  remaining 
with  the  heads  of  particular  facilities. 
This  conclusion  is  based  in  part  on  the 
perceived  need  for  relieving  managers  in 
the  field  of  the  burdrai  of  distingui^ing 
between  mandatory  and  prohibited  hsts, 
in  part  on  the  fact  that  comprehensive 
listings  of  postal  emplojrees  in  a  form 
normally  requested  by  the  pubtic  are-not 
routinely  maintained  at  post  offices  and 
so  wrill  normally  be  compiled  from 
computerized  records  at  Headquarters, 
and  in  part  on  the  need  to  ensure  that  aH 
persons  requesting  a  listing  receive  a 
uniform  response. 

Also,  centralization  of  responses  will 
provide  the  greatest  measure  of 
assurance  that  requesters  will  be  made 
aware  of  the  Postal  Services's  long- 
standing policy  of  refusing  to  accept  or 
distribute  personal  communications  to 
employees  at  postal  facilities,  before  the 
requesters  elect  to  incur  the  cost  of 
obtaining  Hstings  of  such  employees. 
Dissemination  of  notice  of  this  policy  in 
all  cases  is  of  great  concern  to  the  Postal 
Service,  since  our  experience  teaches 
that  these  listings  are  most  often 
requested  by  insiu-anoe  companies,  as 
was  true  in  the  "ItetiaBal  Yieat&n  Life" 
case  itself,  and  since  we  think  it 
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reasonable  to  infer  from  this  that  they 
are  being  sought  for  purposes  of 
commercial  sohcitation. 

Although  39  U.S.C.  410(a)  exempts  the 
Postal  Service  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  regarding 
proposed  rulemaking  [5  U.S.C.  553),  the 
Postal  Service  ordinarily  invites  pubUc 
comment  on  proposed  dianges  to  its 
regulations.  Since,  however,  this 
regulation  does  no  more  than 
incorporate  what  has  been  held  to  be 
required  by  law,  notice  and  an 
opportunity  for  the  submission  of 
comments  in  this  case  are  deemed 
unnecessary.  5  U.S.C.  553(b)(B). 

In  view  of  the  above  considerations, 
the  Postal  Service  hereby  adopts  the 
following  amendments  of  Title  39,  Code 
of  Federal  Regulations: 

List  of  Subjects  in  39  CFR  Part  265 

Freedom  of  information.  Postal 
Service 

PART  265— RELEASE  OF 
INFORMATION 

1.  In  S  265.6,  paragraph  (a)(5)  is  added 
and  paragraph  (e)(1)  is  revised  to  read 
as  follows: 

$265.6    Avallal>aity  of  records. 

(a)  •  •  * 

(5)  Listings  of  Employees'  Names. 
Upon  written  request,  die  Postal  Service 
will,  to  the  extent  required  by  law, 
provide  a  listing  of  postal  employees 
working  at  a  particular  postal  facility. 

(e)  Information  not  available  for 
public  disclosure.  (1)  Except  as  provided 
by  paragraph  (a)(5)  of  this  section,  the 
Postal  Service  and  its  ofBcers  and 
employees  shall  not  make  available  to 
the  public  by  any  means  or  for  any 
purpose  any  mailing  list  or  other  list  of 
names  or  addresses  (past  of  present)  or 
postal  patrons  or  other  persons. 

2.  In  9  265.7,  paragraph  (a)(2)  is 
amended  by  adding  a  sentence  at  the 
end  thereof  as  follows: 

§  265.7    Procedure  for  Inspdctfcm  and 
copying  of  records. 

(a)  *  •  * 

(I)*** 

(2)*  *  *  The  USPS  Records  Officer  is 
deemed  to  be  the  custodian,  for 
purposes  of  this  part,  in  all  instances  in 
which  a  request  is  for  a  listing  of  postal 
employees.  See  S  265.6(a}(6]. 
(39  U.S.a  401) 
W.  Allen  Sanders, 

Associate  General  Counsel,  Office  of  General 
Law  and  Administration. 

(FR  Doc  82-13047  FU«d  5-11-82: 8:48  ub] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-4-fRL-2107-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Tennessee: 
Approval  of  Plan  Revisions 

AQENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

summary:  EPA  is  today  announcing 
approval  of  State  implementation  plan 
(SIP)  revisions  submitted  by  the 
Tennessee  Department  of  Public  Health 
on  September  30, 1981.  The  submittals 
deal  with:  the  control  of  asbestos; 
installation  of  In-stack  continuous 
monitors  on  sulfuric  acid  plants  and 
liquid  sulfur  dioxide  plants;  adoption  of 
current  New  Source  Performance 
Standards;  changes  in  the  State's 
deflnition  of  Volatile  Organic 
Compounds  (VOC);  and  VOC 
Alternative  Emission  Standard  (Bubble) 
provisions. 

EFFECnvE  date:  This  action  will  be 
effective  on  July  12, 1982  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Denise  W.  Pack  of  EPA 
Region  IV's  Air  Program  Branch  (See 
EPA  IV  address  below).  Copies  of  the 
materials  submitted  by  Tennessee  may 
be  examined  during  normal  business 
hours  at  the  following  locations: 
Public  Information  Reference  Unit, 

Library  Systems  Branch, 

Enviroiunental  Protection  Agency,  401 

M  Street.  SW.,  Washington,  D.C. 

20460: 
Environmental  Protection  Agency, 

Region  IV,  Air  Programs  Branch,  345 

Courtland  Street.  NE.,  Atlanta, 

Georgia  30365; 
Library,  Office  of  the  Federal  Register, 

1100  L  Street  NW.,  Room  8401, 

Washington,  D.C.  20005; 
Tennessee  Department  of  Public  Health, 

150  9th  Avenue  North,  Nashville, 

Tennessee  37203. 
FOR  RIRTHER  INTORMATION  CONTACT: 
Denise  W.  Pack,  EPA  Region  IV,  Air 
Programs  Branch,  at  the  above  listed 
address  and  phone  404/881-3286  or  FTS 
257-3286. 
SUPPLEMENTARY  INFORMATION:  EPA  is 

today  approving  Amendments  of 
Tennessee  Department  of  Public  Health, 
Bureau  of  Environmental  Health 
Services,  Division  of  Air  Pollution 
Control  which  became  effective  on 
October  5, 13, 18,  and  19, 1981,  and  were 


submitted  to  EPA  for  approval  as  SIP 
revision  on  September  30, 1981. 

The  following  is  a  discussion  of  the 
various  provisions. 

Rule  1200-3-ll-.02(2)(l)5.(u)  is 
amended  by  adding  a  requirement  for 
the  covering  of  asbestos-containing 
waste  material  with  at  least  60 
centimeters  of  compacted  non-asbestos- 
containing  material.  AHected  sites  shall 
be  maintained  to  prevent  exposure  of 
the  asbestos-containing  waste. 

Rule  120O-3-12-.04(2)(c)  pertaining  to 
large  existing  fuel  burning  installations 
is  replaced  with  a  requirement  for  all 
sulfuric  acid  plants  and  liquid  sulfur 
dioxide  plants  located  in  Class  I 
Counties  and  existing  on  January  1, 
1979,  to  install  and  operate  a  continuous 
in-stack  sulfur  dioxide  monitor.  Monitor 
types  and  locations  are  subject  to 
approval  by  the  Technical  Secretary, 
and  the  instrument  is  subject  to  the 
provisions  of  paragraph  1200-3-10-.02- 
(1)  of  the  Tennessee  regulations. 

Rule  1200-3-18-.02(l)(ii)  is  revised  to 
read:  Volatile  organic  compound  (VOC) 
means  any  compound  of  carbon  that  has 
a  vapor  pressure  greater  than  0.1 
millimeters  of  mercury  at  standard 
conditions  excluding  carbon  monoxide, 
carbon  dioxide,  carbonic  add,  metallic 
carbides  or  carbonates,  and  ammonium 
carbonate.  The  following  compounds 
will  not  be  considered  volatile  organic 
compounds:  methane,  ethane,  1,1,1- 
trichloroethane  (methyl  chloroform)  and 
trichlorotrifluoroethane.  In  no  case  shall 
this  definition  be  construed  to  be  more 
restrictive  than  the  results  obtained 
from  the  use  of  the  applicable  test 
method  for  a  source  as  specified  in  Rule 
1200-3-18-.44,-.45,  and  -.46  and  other 
referenced  methods. 

Rule  1200-3-18-.04,  "Alternate 
Emission  Standard,"  (Bubble)  is  a  new 
regulation  allowing  facilities  with 
process  emissions  of  VOC  regulated  by 
specific  rules  of  Chapter  1200-3-18  to 
apply  for  a  certificate  of  alternate 
control.  The  Technical  Secretary  may 
grant  this  request  if  the  facility  meets 
the  conditions  specified  in  the 
regulation.  The  alternate  control  scheme 
shall  be  submitted  to  and  approved  by 
EPA  as  a  SIP  revision. 

In  Rule  120O-^18-.42(3)  dealing  wiUi 
Individual  Compliance  Schedules,  the 
phrase  "these  regulations"  is  replaced 
with  "the  State  Implementation  Plan." 

EPA  has  reviewed  these  amendments 
to  the  Tennessee  regulations  and  is 
approving  them  as  submitted.  This 
action  is  being  taken  without  prior 
proposal  because  the  Tennessee 
regulatory  changes  are  noncontroversial 
and  EPA  anticipates  no  comments  on 
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them.  The  public  should  be  advised  that 
this  action  will  be  effective  July  12, 1982. 
-  However,  if  notice  is  received  within 
30  days  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date.  One  notice  will  withdraw 
the  final  action  and  the  other  will  begin 
a  new  rulemaking  by  annoiuicing  a 
proposal  of  the  action  and  establishing  a 
comment  period. 

Under  5  U.S.C.  605(b)  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  Office  of  Management  and  Budget 
hcs  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  on  or  before  July  12, 
1982.  This  action  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Tennessee  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1981. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter,  Carbon  monoxide, 
Hydrooarbcnt. 

[Sec.  no  of  the  deem  Air  Act  (42  U.S.C. 
7410)) 

Datad;  April  30. 1962. 

Anne  M .  Gocsach. 

Administrator. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Subpart  RR— Tennessee 

Section  52.2220  is  amended  by  adding 
paragraph  (c)(41)  as  follows: 

§52.2220    Mantiflcadon  of  ptan. 
•        •        •        »        * 

(c)  The  plan  revisions  listed  below 
were  submitted  on  the  dates  specified. 

(41)  Revisions  involving  the  following 
regulations — 

Rule  1200-3-ll-.02(2)(l)5.(ii):  Asbestos; 
Rule  120O-3-12-.04(2)(c):  Large  Existing 

Fuel  Burning  Installations; 
Rule  1200-3-lft-.02(l)(ii):  Definitions: 

Volatile  Organic  Compounds; 


Rule  1200-3-1&-.04:  Alternative 
Emission  Standard;  and 

Rule  1200-3-18-.42(3):  Individual 
Compliance  Schedules — submitted  on 
September  30, 1981,  by  the  Tennessee 
Department  of  Public  Health. 

(FR  Doc  W-12SS5  FUed  &-11-82:  8:«5  unj 
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40  CFR  Parts  60  and  61 

IA-10-FRL-2119-71 

New  Source  Performance  Standards 
and  National  Emissions  Standards  for 
Hazardous  Air  Poltutants; 
Subdelegaticn  of  Authority  to  an 
Oregon  Local  Agency 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Rule. 

summary:  EPA  is  today  approving  a 
request  dated  March  11, 1982  from  the 
State  of  Oregon  Department  of 
Environmental  Quality  for  subdelegation 
to  enforce  certain  New  Source 
Performance  Standards  and  National 
Emissions  Standards  for  Hazardous  Air 
Pollutants  to  the  Lane  Regional  Air 
Pollution  Authority. 
DATE  April  23. 1982. 
AOOlieesee:  The  related  material  in 
support  of  this  subdale^ation  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 
Central  Dodcet  Section  (lOA-82-4). 
Wast  Tower  Lobby.  Gallery  L 
EnviranMental  Protection  Agency,  401 
M  Street  S.W.,  Waskington.  D.C. 
20460 
Air  Programs  Branch.  Enviroiunental 
Protection  Agency,  1200  Sixth  Avenue. 
Seattle,  Washington  98101 
State  of  Oregon,  Department  of 
Environmental  Quality,  522  S.W.  Fifth 
Avenue.  Portland.  Oregon  97207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  H.  Hooper,  Environmental 
Protection  Agency,  1200  Sixth  Avenue, 
Seattle.  Washington  98101,  Telephone: 
(206)  442-1949,  FTS:  399-1949 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  111(c)(1)  and  112(d)  of  the 
Clean  Air  Act,  as  amended,  the  Regional 
Administrator  of  Region  10, 
Environmental  Protection  Agency  (EPA), 
delegated  to  the  State  of  Oregon  on 
November  10. 1975,  and  December  3. 
1981,  the  authority  to  implement  and 
enforce  the  program  for  New  Source 
Performance  (NSPS)  and  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAPS).  The  delegation 
was  announced  in  the  Federal  Register 
on  February  2a  1876  and  December  22. 


1981  (41  FR  7749  and  46  FR  62066). 
respectively. 

On  March  11. 1982.  the  State  of 
Oregon  Department  of  Environmental 
Quality  requested  EPA's  conciurence  in 
the  State's  subdelegation  of  the  NSPS 
and  NESHAPS  program  to  the  Lane 
Regional  Air  Pollution  Authority.  After 
reviewing  the  State's  request,  the 
Regional  Administrator  determined  that 
the  subdelegation  met  all  the 
requirements  outlined  In  EPA's 
delegations.  TTierefore.  the  Regional 
Administrator  on  April  23. 1982, 
concurred  in  the  subdelegation  to  the 
local  agency  listed  below  with  the 
stipulation  that  all  the  conditions  placed 
on  the  original  delegation  to  the  State 
shall  also  apply  to  the  subdelegation  to 
the  local  agency.  EPA  is  today  amending 
40  CFR  60.4  and  61.4  to  reflect  the 
State's  subdelegation. 

This  rulemaking  is  effective  April  23. 

1982  and  is  issued  under  the  authority  of 
section  111(c)(1)  and  112(d)  of  the  Clean 
Air  Act.  as  amended  (42  U.S.C.  1857c-7J. 

Dated:  April  23. 19B2. 
John  R.  Spencer, 
Regional  Administrator. 

PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

Part  60  of  Chapter  L  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Section  60.4.  is  aaiaaded  by  adding 
paragraph  (b)(MM)(ix): 

§60^ 


(b)  *  *  * 
(MM)'  •  * 

(ix)  Lane  Regioaai  Air  Pollution  Authority. 
1244  Walnut  Street  Eugene.  Oregon  97403. 

PART  61— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS 

Part  61  of  Chapter  I.  -ntle  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Section  61.4  is  amended  by  adding 
paragraph  (b)(MM)(viii): 

§61.04    Address. 

*  *  •  •  • 

(b)  •  *  • 
(MM)*  •  • 

(viii)  Lane  Regional  Air  Pollution  Authority. 
1244  Walnut  Street  Eugene,  Oregon  97403. 

[PR  Doc  S^-1^8S1  PIM  S-Il-«t  MS  a^ 
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40CFRPart81 
[A-5-FRL-2107-5] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes:  IMInnesota 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  Final  Rulemaking. 

SUMMARY:  This  rulemaking  changes  the 
air  quality  attainment  designation 
relative  to  the  total  suspended 
particulate  (TSP)  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  the 
Cities  of  East  Grand  Forlcs  and  Silver 
Bay,  Minnesota  from  secondary 
nonattainment  to  attainment  This 
change  is  based  on  monitoring  data  for 
1980  and  1981  that  show  no  violations  of 
the  appropriate  NAAQS.  EPA  has 
determined  that  this  is  quality  assured, 
representative  data  and  satisBes 
requirements  for  an  attainment    . 
redesignation. 

date:  This  action  will  be  effective  on 
July  12, 1982  unless  notice  is  received 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments. 

ADDRESSES:  Copies  of  the  redesignation 

request  and  the  supporting  air  quality 

data  are  available  at  the  following 

addresses: 

Regulatory  Analysis  Section,  Air 

Programs  Branch,  Region  V,  U.S. 

Environmental  Protection  Agency,  230 

South  Dearborn  Street,  Chicago, 

Dlinois  60604. 
Public  Information  Reference  Unit, 

Room  2922,  U.S.  Environmental 

Protection  Agency,  401 M  Street.  SW., 

Washington,  D.C  20460. 
Mirmesota  Pollution  Control  Agency, 

1935  West  County  Road  B-2, 

Roseville,  Minnesota  55113. 

Written  comments  on  this  action 
should  be  addressed  to:  Gary  Gulezian, 
Chief,  Regulatory  Analysis  Section.  Air 
Programs  Branch.  U.S.  Environmental 
Protection  Agency,  230  South  Dearborn 
Street,  Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Delores  Sieja  at  the  EPA,  Region  V. 
address  above  or  call  [312]  886-6038. 
SUPPtfMENTARY  INFORMATION:  The 
Clean  Air  Act  Amendments  of  1977 
added  section  107(d)  of  the  Clean  Air 
Act  (the  Act).  This  section  directed  each 
State  to  submit  to  the  Administrator  of 
EPA  a  list  of  the  NAAQS  attainment 
status  for  all  areas  within  the  State.  The 


Administrator  was  required  to 
promulgate  the  State  lists,  with  any 
necessary  modifications.  The 
Administrator  pubhshed  these  lists  in 
the  Federal  Register  on  March  3, 1978 
(43  FR  8962),  and  made  necessary 
amendments  in  the  Federal  Register  on 
October  5, 1978  (43  FR  45993).  These 
area  designations  are  subject  to  revision 
whenever  sufficent  data  become 
available  to  warrant  a  redesignation. 

On  March  3. 1978  and  October  5. 1978 
(43  FR  9005,  43  FR  46010),  EPA 
designated  the  Cities  of  East  Grand 
Forks  and  Silver  Bay  as  nonattainment 
for  the  secondary  NAAQS  for  TSP. 
These  designations  were  based  on 
monitored  violations  of  the  secondary 
standard. 

On  February  24, 1982.  the  Miiuiesota 
Pollution  Control  Agency  (MPCA) 
requested  that  the  Cities  of  East  Grand 
Forks  and  Silver  Bay  be  redesignated 
from  secondary  nonattainment  to 
attainment  To  support  their  requests, 
the  MPCA  submitted  monitored  data  for 
1980  and  1981. 

EPA  may  redesignate  an  area  to 
attainment  if  ei^t  consecutive  quarters 
may,  of  the  most  recent  quality  assured, 
representative  ambient  air  quality  data, 
show  no  violation  of  the  appropriate 
NAAQS.  EPA  has  reviewed  the 
monitored  data  submitted  by  the  MPCA 
for  1980  and  1981  for  the  5th  Avenue  and 
3rd  Street  site  in  East  Grand  Forks  and 
the  Campton  and  Kelley  School  sites  in 
Silver  Bay.  No  violations  of  the  TSP 
NAAQS  were  recorded  at  these  sites. 
EPA  has  determined  that  this  is  quality 
assured,  representative  data  and 
satisfies  the  requirements  for  an 
attainment  redesignation.  Therefore, 
EPA  is  redesignating  the  Cities  of  East 
Grand  Forks  and  Silver  Bay  as 
attainment  for  TSP. 

§S1.324    MlnnMota. 


Since  EPA  views  this  action  as  a 
noncontroversial  rulemaking,  it  is  today 
changing  the  section  107  attainment 
designation  of  the  Cities  of  East  Grand 
Forks  and  Silver  Bay  from  secondary 
nonattainment  to  attainment  for  TSP 
without  prior  proposal.  This  action  will 
be  effective  July  12, 1982.  However,  if 
EPA  is  notified  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  then  this  action  will 
be  withdrawn  and  a  new  rulemaking 
will  propose  the  action  and  establish  a 
comment  period. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  Section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
section  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  (60  days  from 
today).  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  307(b)(2).J 

list  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control,  National  parks. 
Wilderness  areas. 

(Sec  107(d]  of  the  Act.  as  amended  (42  U.S.C 
7407)) 

Dated  April  30, 1982. 

Anne  M.  Gorsucfa, 

Administrator. 

PART  81— AIR  QUALITY  CONTROL 
REGIONS,  CRITERIA,  AND  CONTROL 
TECHNIQUES 

Section  81.324  of  Part  81  of  Chapter  I, 
Tide  40,  Code  of  Federal  Regulations  is 
amended.  In  the  table  for  "Minnesota — 
TSP"  the  entiles  for  City  of  East  Grand 
Forks  and  City  of  Silver  Bay  should  be 
revised  to  read  as  follows: 


Does  not 

incMrt  prtmary 

Standard* 


Doasnol 

most 
seoondaiy 


Cannot  be 


national 
standards 


TSP 


CHy  o(  Eaat  G(w«  Fortts- 
CHy  of  Stwar  Bay 


X 
X 


(FR  Doc  81-12M0  POad  »-U-«Z:  M6  an^ 
BILLING  COOC  MM-SO-M 


Fed<ral  Regiater  /  Vol.  47.  No.  82  /  Wedaesday.  May  12.  1982  /  Rules  and  ReguUtlonfl         2a»7 


40  CPR  Part  180 

[PP  2F262S/R427;  PH-PRL  SIM-t} 

Allethrin  (Allyt  Hortiolog  of  Cinerin  I); 
Toleranoea  and  Exemptfona  From 
Tolerancea  for  Peadcide  Chamicaia  in 
or  on  Raw  Agrlculturai  Commoditfes 

agency:  Environmental  Protection 
Agency  (EPA). 

ACnON:  Fmal  rule. 

summary:  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  the  insecticide  allethrin 
(allyl  homolog  of  cinerin  I)  when  used 
before  harvest  in  or  on  certain  raw 
agricultural  commodities.  This 
regulation  to  eliminate  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  the  insecticide  in  or  on 
these  raw  agricultural  commodities  was 
requested  by  Webb  Wright  Corp. 

EFFECTIVE  DATE:  Effective  on  May  12. 
1982. 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
3708.  401  M  St..  SW,  Washington.  DC 
2046a 

FOR  FURTHER  INFORMATION  CONTACT 

Franklin  D.  R.  Gee.  Product  Manager 
(PM)  17.  Registi-ation  Division  [TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
207.  CM#2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202  (703-557- 
2890). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice  in  the  Federal  Register  of 
February  24. 1982  (47  FR  8087)  which 
announced  that  Webb  Wright  Corp..  Box 
1572,  Fort  Myers.  FL  33902,  had  filed 
pesticide  petition  2F2625  with  the  EPA 
requesting  that  an  exemption  from  the 
requirement  of  a  tolerance  be 
estabUshed  for  allethrin  (allyl  homolog 
of  cinerin  I)  when  used  before  harvest  in 
the  production  of  artichokes  (Jerusalem), 
beets,  sugar  beets,  carrots,  celery. 
Chinese  cabbage,  chickory.  corn,  endive, 
escarole.  garlic,  leeks,  onions,  parsley, 
parsnips,  potatoes,  salsify,  shallots, 
sorghum  (milo),  sorghum  grain,  spinach, 
and  sweet  potatoes. 

No  comments  were  received  in 
response  to  this  notice  of  filing. 

Considerations  to  exempt  allethrin 
(allyl  homolog  of  Cinerin  I)  were  based 
on  its  prior  exemption  from  tolerance 
requirements  in  or  on  roots  and  leafy 
vegetables  (S  180.1002). 

The  metabolism  of  the  insecticide  is 
adequately  understood  for  this  use,  and 
an  adequate  analytical  method  (gas 
chromatography)  is  available  for 
enforcement  purposes.  There  are 


oorrently  bo  repdatory  actions  pending 
against  the  oootimied  registration  of  this 
inseotiflkle. 

Tks  pestidds  is  considered  aseful  for 
tiia  parposee  for  which  the  exMsptiaa  is 
sought  and  it  is  oooclnded  that 
establishment  of  the  exemption  will 
protect  the  public  health.  Therefore,  the 
exemption  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  by  June  11, 1982,  file 
written  objections  with  the  Hearing 
Clerk,  at  the  address  given  above.  Such 
objections  should  be  submitted  in 
quintupUcate  and  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections.  If  a 
hearing  is  requested,  the  objections  must 
state  the  issues  for  the  hearing  and  the 
grounds  for  the  objections.  A  hearing 
will  be  granted  if  the  objections  are 
suported  by  grounds  legally  sufficient  to 
justify  the  relief  sought 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  bom  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
534.  94  Stat  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
estabUshing  exemptions  &t)m  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

Effective  on:  May  12. 1982. 
List  Of  Subjects  In  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  conmiodities, 
pesticides  and  pests. 

(Sec.  408(dH2).  68  Stat  512  (21  U.S.C 
346a(dK2))) 

Dated:  April  28, 1982. 
Edwin  L.  Johnaon, 
Director,  Office  of  Pesticide  Programs. 

PART  180— TOI.ERANCES  AND 
EXEMPTIONS  FROM  TOLERANCES 
FOR  PESTICIDE  CHEMICALS  IN  OR  ON 
RAW  AGRICULTURAL  COMMODITIES 

Therefore,  40  CFR  180.1002  is  revised 
to  read  as  follows: 

S18ai002    AMMIirin  (allyl  homolog  of 
cinerin  I);  axemption  from  Itw  requirement 
of  a  toleranoa. 

The  insecticide  allethrin  is  exempted 
from  the  requirement  of  a  tolercmce  for 
residues  when  used  before  harvest  in 
the  production  of  the  following 
commodities: 


Apples 

Artichokes  Qsnisaleai) 

Beans 

Beeto 

Beets,  sugar 

Broccoli 

Brussels  sprouts 

Cabbage 

Carrots 

Cauliflower 

Celery 

Chickoiy 

Chinese  cabbage 

Citrus 

Collards 

Com 

Endive 

Escarole 

Garlic 

Horseradish 

Kale 

Kohfrabi 

Leeks 

Lettuce 

Mushrooms 

Mustard  greens 

Onions 

Parsley 

Parsnips 

Peaches ■ 

Pears 

Peppers 

Potatoes 

Radishes 

Rutabagas 

Salsify 

ShaUots 

Sorghum  (milo) 

Solium,  grain 

Spinach 

Sweet  potatoes 

Tomatoes 

Turnips 

(FR  Doc  B2-12S29  FOed  5-U-tt  8s46  ■ 
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40  CFR  Part  180 

[PP  1F2579/R433;  PH-FRL  2122-4] 

Tolarancea  and  Examptiona  Fnm 
Tolerancaafor  PasMckia  Chamicaia  in 
or  on  Raw  Agricultural  Commoditiea; 
Trifluralin 

AOENCv:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  residues  of  the  herbicide 
and  plant  growth  regtilator  trifluralin  in 
or  on  certain  raw  agricultural 
commodities.  This  regulation  to 
establish  the  maximum  permissible  level 
for  residues  of  trifluralin  in  or  on  these 
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commodities  was  requested  by  Elanco 
Products  Co.  "^~- 

EFFEcnvE  date:  Effective  on:  May  12, 
1982. 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  He£iring  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
3708.  401  M  St.,  SW.,  Washington,  DC 
20460. 

FOR  FURTHER  INFORMAHON  CONTACT: 

Richard  F.  Moimtfort.  Product  Manager 
(PM)  23.  Registration  Division  (TS- 
767C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  Rm. 
237.  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202  (705-557- 
1830). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice  in  the  Federal  Register  of 
December  16. 1981  (46  PR  61327)  which 
announced  that  Elanco  Products  Co.,  a 
Division  of  Eli  Lilly  and  Co.,  740  South 
Alabama  St,  Indianapolis,  IN  48285,  had 
submitted  a  pesticide  petition  (PP 
1F2579  to  the  EPA.  The  petition 
proposed  that  40  CFR  180.207  be 
amended  by  estabUshing  tolerances  for 
residue  of  the  herbicide  and  plant 
growth  regulator  trifluralin  (alpha, 
alpha,alpha-trifluro-2,5-dinitro-A/',/V- 
dipropyl-p-toluidine)  in  or  on  the  raw 
agricultural  commodities  flax  at  0.05 
ppm.  This  petition  was  subsequently 
amended  to  include  flaxseed  straw  at 
0.05  ppm.  The  proposed  tolerance  for 
"flax"  is  established  in  terms  of 
"flaxseed". 

No  comments  were  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  the  petition  and 
other  relevant  material  have  been 
evaluated.  The  toxicological  data 
considered  in  support  of  the  tolerances 
included  a  2-year  rat  feeding  study  with 
a  systemic  no-observed-effect  level 
(NOEL)  of  2,000  ppm  (highest  dose 
tested);  a  2-year  rat  feecUng  study  with  a 
systemic  lowest-effect-level  (LEL)  of 
20.000  ppm  (highest  dose  tested);  a  2- 
year  rat  feeding  study  with  an  increase 
in  urinary  tract  tumors  in  male  rats 
observed  at  all  doses  tested  (813  ppm. 
3,250  ppm,  and  6,500  ppm)  and  in  female 
rats  observed  at  3,250  ppm  and  6,500 
ppm,  and  thyroid  timiors  in  male  rats; 
two  2-year  dog  feeding  studies  with 
systemic  NOEL's  of  10  milligrams  (mg)/ 
kilogram  (kg)  (highest  dose  tested)  and 
25  mg/kg  (highest  dose  tested);  a  3-year 
dog  feeding  study  with  a  systemic  NOEL 
of  10  mg/kg  and'a  systemic  l£L  of  25 
mg/kg  (highest  dose  tested);  a  2-year 
mouse  feeding  study  negative  for 
oncogenicity  in  both  sexes;  a  dog 
reproduction  study  with  a  reproductive 
NOEL  of  25  mg/kg  (highest  doae  tested); 


a  supplementary  rabbit  teratology  study; 
and  a  supplementary  rat  reproduction 
study. 

Data  currently  lacking  and  considered 
desirable  are  teratology  studies  in  two 
species,  mutagenicity  studies  (midti-test 
evidence),  and  a  rat  reproduction  study. 

Oncogenicity  tests  conducted  by  the 
National  Cancer  Institute  (NCI)  with 
trifluralin  technical  chemical  in  rats  and 
mice  indicated  the  chemical  is  not 
oncogenic  in  rats  nor  in  male  mice  under 
the  terms  of  the  bioassay. 
Hepatocellular  carcinomas  and 
alveolar/bronchioiar  adenomas  were 
observed  in  female  mice  at  a 
statistically  significant  incidence  when 
compared  to  controls. 

The  agency  concludes  that  the  total 
dietary  cancer  risk  from  exposure  to 
residence  of  trifluralin  is  less  than  six 
incidences  in  10,00a00a 

The  acceptable  daily  intake  (ADI). 
based  on  the  2-year  dog  feeding  study 
(NOEL  of  10  mg/kg/day)  and  using  a 
100-fold  safety  factor,  is  calculated  to  be 
0.1  mg/kg  of  body  weight  (bw)/day.  The 
maximum  permissible  intake  (MPI)  for  a 
60-kg  human  is  calculated  to  be  6  mg/ 
day.  The  theoretical  maximum  residue 
contribution  (TMRC)  from  existing 
tolerances  for  a  1.5-kg  dailv  diet  is 
calculated  to  be  0XA17  mg/day;  the 
current  action  will  contribute  only 
2  X10~*  mg/day.  Published  tolerances 
utilize  aTO  percent  of  the  ADI;  the 
current  action  will  utili2e  less  than  0.01 
percent  of  the  ADL 

The  nature  of  the  residues  is 
adequately  ondostood  and  adequate 
analytical  method  (gas  chromatography 
with  an  electron  capture  detector  and 
thin  layer  chromatography)  is  available 
for  enforcement  purposes. 

Flaxseed  and  straw  are  minor  animal 
feed  items.  Based  on  this  fact,  the 
metabolism  studies  and  residue  levels 
involved,  there  is  no  expectation  of 
residues  in  meat,  milk,  poultry,  or  eggs. 

EPA  published  in  the  Federal  Register 
of  August  30. 1979  (44  FR  50011)  a  notice 
of  determination  and  availability  of  a 
position  document  concerning  trifluralia 
After  extensive  review,  the  Agency 
determined  that  the  benefits  outweighed 
the  risks  for  aU  uses  if  the  technical  and 
formulated  products  contained  less  than 
IppmofNDPA, 

The  formulations  for  the 
accompanying  use  contain  trifluralin 
with  less  than  1  ppm  of  NDPA. 
Nitrosamines  in  these  formulations  are 
not  expected  to  cause  residue  problems. 
The  Agency  will  reevahiate  all  the 
existing  tolerances  for  trifluralin  when 
the  final  report  and  vaUdation  audit  of 


the  laboratory  records  on  all  the  chronic 
toxicity/oncogenicity  studies  are 
available. 

Based  on  the  above  information 
considered  by  the  Agency,  the 
tolerances  established  by  amending  40 
CFR  Part  180  would  protect  the  public 
health.  In  Ught  of  the  chronic  toxicity 
oncogenicity  studies,  the  Agency 
considers  the  risk  for  dietary  exposure 
of  trifluralin-treated  flaxseed  and  straw 
to  be  insignificant  since  flax  is  used 
mainly  to  produce  linseed  oil,  and  the 
ADI  and  the  TMRC  are  not  affected. 
Therefore,  there  vnil  not  be  an  increased 
risk  to  humans. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
sought  and  it  is  concluded  that 
establishment  of  the  tolerance  v\rill 
protect  the  public  health.  Therefore,  the 
regulation  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  on  or  before  June  11, 
1982,  file  written  objections  with  the 
Hearing  Qeric,  at  the  address  given 
above.  Such  objections  should  be 
submitted  in  quintuplicate  and  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
-the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
534,  94  Stat  1164,  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Effective  on:  May  12. 1982. 

(Sec.  40a(dK2),  68  Stat  512  [a  U.S.C 
346a(d)(2))) 

List  of  Subjects  hi  40  CFR  Part  IM 

Administrative  practice  and 
procedure,  Raw  agricultural 
commodities.  Pesticides  and  pests. 
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Dated:  May  3, 1962. 
Edwin  L  fahnaon. 

Director,  Off  ice  of  Pesticide  Programa. 

PART  18fr-TOLERANCES  AND 
EXEMPTIONS  FROM  TOLERANCES 
FOR  PESTICIDE  CHEMICALS  IN  OR  ON 
RAW  AGRICULTURAL  COMMODITIES 

Therefore,  40  CFR  180.207  is  amended 
by  adding  and  alphabetically  inserting 
the  raw  agricultural  commodities 
flaxseed  and  flaxseed  straw  to  read  as 
follows: 

§1M.207    TrffluraNn;  tolwancM  for 


*            * 

♦            •            • 

1 

1 

CohviiogHm 

Pirtipar 

mMon 

• 

Flw.  tMd 

•                  •                  • 

• 
-             005 

Flax,  (fraw 

005 

•                  ■                  • 

• 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttM  Secretary 

45  CFR  Part  5 

Availability  of  Information  to  ttie  PutiNc 
Under  the  Freedom  of  Information  Act; 
Redelegatlon  of  Authority 

agency:  Office  of  the  Secretary,  HHS. 
ACTION:  Final  regulation. 

summary:  The  Department  of  Health 
and  Human  Services  hereby  amends  its 
regulation  implementing  the  Freedom  of 
Information  Act.  This  revision 
designates  officials  who  shall  have 
responsibilities  for  determining  whether 
records  must  be  withheld  from 
disclosure,  or  released,  under  provisions 
of  the  Act  (5  U.S.C.  552). 
EFFECnVE  DATE  June  11, 1982. 

FOR  FURTHCR  INFORMATION  CONTACT: 

Mr.  Russell  M.  Roberts,  Freedom  of 
Information  Officer,  U.S.  Department  of 
Health  and  Human  Services,  Room  118- 
F,  Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  D.C.  20201,  telephone  202/ 
472-7453. 

SUPPLEMENTARY  INFORMATION:  Because 
this  is  an  internal  redelegation  of  duties, 
the  Secretary  has  determined  that  public 
comment  is  unnecessary. 

This  revision  does  not  meet  the 
standards  set  forth  in  Executive  Order 
12291  for  classification  as  a  major  rule. 


and  no  regulatory  analysis  statement  is 
required. 

No  environmental  impact  statement  is 
needed  under  45  U.S.C.  4321  et  seq. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR  39592] 
requires  a  statement  concerning  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
NormaUy  the  Department  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  pubhc.  Requests  that 
persons  make  of  the  Department  for 
records  under  the  Freedom  of 
Information  Act  affect  every  HHS 
program,  and  it  has  been  determined 
that  it  is  not  cost  effective  nor  in  the 
public  interest  to  list  all  of  them.  In  lieu 
of  the  individual  program  listing,  the 
Department  invites  readers  to  direct 
questions  to  the  above  address  on 
whether  individual  programs  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  are  affected. 

The  Secretary  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  any  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act,  Pub.  L 
96-354,  because  this  revision  merely 
redelegates  authority  within  the 
Department. 

Neither  these  nor  other  sections  in  45 
CFR  Part  5  require  the  use  of  a  form. 
Persons  who  request  records  under 
authority  of  the  FOIA  may  continue  to 
do  so  by  letter,  or  in  person,  and 
therefore  there  is  no  change  of  burden  or 
imposition  of  a  new  burden  on  the 
public  as  defined  by  the  Paperwork 
Reduction  Act  of  1980,  Pub.  L  95-511. 

list  of  Subjects  in  45  CFR  Fart  5 

Freedom  of  information. 

Dated-  May  B.  1982. 
Ridiard  S.  Scfaweiksr, 
Secretary. 

Accordingly,  45  CFR  Part  5  is 
amended  to  read  as  follows: 

PART  5— AVAILABILITY  OF 
INFORMATION  TO  THE  PUBLIC 
PURSUANT  TO  PUBLIC  LAW  90-23 

1.  Revise  the  heading  and  text  of 
S  5.32  to  read  as  follows: 

95^    Fr— Jom of InfomMitlon OfWcers. 

(a)  Only  Freedom  of  Information 
Officers  as  listed  below  have  the 
authority  to  release  or  deny  records  in 
response  to  Freedom  of  Information  Act 
requests. 

(1)  HHSFivedom  of  Information 
Officer.  If  the  records  you  seek  are 
addressed  to  or  from  an  official  or  office 
of  the  Office  of  the  Secretary,  including 


OS  Staff  Divisions,  or  if  the  records  yon 
seek  are  the  records  of  any 
organizational  unit  of  the  Department 
not  specifically  identified  below,  or  if 
the  records  you  seek  involve  more  than 
one  Operating  Division  of  the 
Department,  only  the  HHS  Freedom  of 
Information  Officer  or  his  or  her 
designee,  may  determine  whether  to 
release  or  deny  the  records. 

(2)  Regional  Freedom  of  Information 
Officer.  If  the  records  you  seek  are 
addressed  to  or  from  an  official  or  office 
of  the  Office  of  the  Regional  Director 
(i.e..  Office  of  the  Secretary,  including 
OS  Staff  Divisions,  in  regional  Offices), 
or  if  the  records  you  seek  involve  more 
than  one  Operating  Division  in  the 
region,  only  the  Regional  Pubhc  Affairs 
Director,  who  also  is  Ae  Regional 
Freedom  of  Information  Officer,  or  his  or 
her  designee,  may  determine  whether  to 
release  or  deny  the  records. 

(3)  OHDS  Freedom  of  Information 
Officer.  If  the  records  you  seek  are 
exclusively  records  of  the  Office  of 
Human  Development  Services,  including 
its  records  in  the  regions,  only  the 
Director,  Office  of  Public  Affairs,  OHDS, 
who  also  is  the  OHDS  Freedom  of 
Information  Officer,  or  his  or  her 
designee,  may  determine  whether  to 
release  or  deny  the  records. 

(4)  PHS  Freedom  of  Information    ' 
Officer,  ff  the  records  you  seek  are 
exclusively  records  of  the  Public  Health 
Service,  or  if  the  records  you  seek 
involve  more  than  one  health  agency  of 
the  Public  Health  Service,  including  its 
records  in  the  regions,  only  the  Director, 
Office  of  Public  Affairs,  WIS,  who  also 
is  the  niS  Freedom  of  Informa  ion 
Officer,  or  his  or  her  designee,  may 
determine  whether  to  release  or  deny 
the  records  except  as  follows: 

(i)  CDC  Freedom  of  Information 
Officer.  If  the  records  you  seek  are 
exclusively  records  of  the  Centers  for 
Disease  Control  only  the  Director, 
Office  of  Public  Affairs,  CDC  who  also 
is  the  CDC  Freedom  of  Information 
Officer,  or  his  or  her  designee,  may 
determine  whether  to  release  or  deny 
the  records. 

(ii)  FDA  Freedom  of  Information 
Officer.  U  the  records  you  seek  are 
exclusively  records  of  the  Food  and 
Drug  Administration,  only  the  Assistant 
Commissioner  for  Public  Affairs,  FDA. 
who  also  is  the  FDA  Freedom  of 
Information  Officer,  or  his  or  her 
designee,  may  determine  whether  to 
release  or  deny  the  records. 

(iii)  NIH  Freedom  of  Infiumation 
Officer.  If  the  records  you  seek  are 
exclusively  records  of  die  National 
Institutes  of  Health,  only  the  Associate 
Director  of  Communications,  NIH.  -who 
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also  is  the  NIH  Freedom  of  Information 
Officer,  or  his  or  her  designee,  may 
determine  whether  to  release  or  deny 
the  records. 

(5)  SSA  Freedom  of  Information 
Officer.  If  the  records  you  seek  are 
exclusively  records  of  the  Social 
Security  Administration,  including  its 
records  in  the  regions,  only  the  Director, 
Office  of  Information,  SSA,  who  also  is 
the  SSA  Freedom  of  Information  Officer, 
or  his  or  her  designee,  may  determine 
whether  to  release  or  deny  the  records. 

(6)  HCFA  Freedom  of  Information 
Officer.  If  the  records  you  seek  are 
exclusively  records  of  the  Health  Care 
Financing  Administration,  including  its 
records  in  the  regions,  only  the  Director, 
OflEtpe  of  Public  Affairs,  HCTA,  who  also 
is  the  HCFA  Freedom  of  Information 
Officer,  or  his  or  her  designee,  may 
determine  whether  to  release  or  deny 
the  records. 

(b)  The  Assistant  Secretary  for  Public 
Affairs  must  concur  in  any  designations 
and  in  any  further  delegations  of  these 
authorities. 

2.  Revise  the  heading  and  text  of 
S  5.53  to  read  as  follows: 

SS.53    fMMMS  and  Dwilal  Of  Records. 

Determinations  to  release  or  deny 
records  in  response  to  Freedom  of 
Information  Act  requests  will  be  made 
only  by  those  officials  listed  in  §  5.32  of 
this  Part,  or  as  otherwise  provided  by 
regulation.  Determinations  to  release  or 
deny  records  will  be  in  writing,  signed 
by  the  appn^riate  Freedom  of 
Information  Officer.  Discloseable 
records  will  be  provided  promptly  and 
in  accordance  with  the  poUcies, 
schedule,  and  procedures  contained  in 
Subpart  E  of  this  Part  If  records  or 
portions  of  records  are  denied,  the 
written  response  will  contain  the 
reasons  for  the  denial  including,  as 
applicable,  a  reference  to  the  specific 
exemption  of  the  FOIA  authorizing  the 
withholding  or  deletion.  The  notice  will 
also  provide  the  requester  with 
appropriate  information  on  how  to 
exercise  the  right  of  appeal  imder 
Subpart  G  of  this  Part.  Such  notification 
shall  also  set  forth  the  names  or  titles 
and  positions  of  each  person  responsible 
for  the  denial  of  such  request  if  such 
person  is  other  than  the  appropriate 
Freedom  of  Information  Officer. 

3.  Revise  the  text  of  S  5.82  to  read  as 
follows: 

8S^    By  Whom  Rsvtow  Is  Mad*. 

(a)  The  followring  officials  will 
represent  the  Secretary  in  considering 


appeals  of  denials  of  records  and 
refusals  to  waive  or  reduce  fees: 

(1)  Assistant  Secretary  for  Human 
Development  Services  or  his  or  her 
designee — appeals  of  decisions  of  the 
OHDS  Freedom  of  Information  Officer. 

(2)  Assistant  Secretary  for  Health  or 
his  or  her  designee — appeals  of 
decisions  of  the  PHS  Freedom  of 
Information  Officer,  the  CDC  Freedom 
of  Information  Officer,  the  FDA  Freedom 
of  Information  Officer,  or  the  NIH 
Freedom  of  Information  Officer. 

(3)  Commissioner  of  Social  Security  or 
his  or  her  designee — appeals  of 
decisions  of  the  SSA  Freedom  of 
Information  Officer. 

(4)  Administrator,  Health  Care 
Financing  Administration  or  his  or  her 
designee — appeals  of  decisions  of  the 
HCFA  Freedom  of  Information  Officer. 

(5)  Assistant  Secretary  for 
Management  and  Budget  or  his  or  her 
designee — appeals  concerning  all  other 
records  of  the  Department. 

(b)  Officials  designated  to  decide 
appeals  may  not  be  the  same  officials  to 
whom  authority  under  §  5.32  of  this  Part 
to  release  or  deny  records  is  delegated. 
The  Assistant  Secretary  for  Public 
Affairs  must  concur  in  designations  of 
authority  to  decide  appeals. 

(c)  Ail  decisions  concerning  appeals 
may  be  made  only  after  consultation 
with  the  Office  of  General  Counsel. 
Decisions  on  appeal  also  require  the 
concurrence  of  the  Assistant  Secretary 
for  Public  Affairs  or  his  or  her  designee. 

(d)  When  one  of  the  designated 
officials  responds  to  an  appeal,  that 
decision  will  constitute  final  agency 
action  on  the  Freedom  of  Information 
Act  request. 

(5  U.S.C.  562) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmotptwilc 
Adminlatratlon 

50  CFR  Part  658 

Shrimp  Fishery  of  the  Guff  of  Mexico 

AQENCV:  National  Oceanic  and 

Atmospheric  Administration  (NOAA], 

Commerce. 

action:  Plan  amendment. 

summary:  The  Assistant  Administrator 
for  Fisheries,  NOAA,  has  approved  an 
amendment  to  the  Fishery  Management 
Plan  for  the  Shrimp  Fishery  of  the  Gulf 


of  Mexico  (FMP).  This  amendment 
provides  procedures  for  modifying  the 
boundaries  of  closed  areas  identified  as 
the  Tortiigas  Shrimp  Sanctuary  and  the 
Texas  closure.  Regulations  to  implement 
this  FMP  amendment  are  not  proposed 
at  this  time. 

DATE  The  amendment  was  effective 
April  6, 1982. 

FOR  nrnTHCR  INFORMATION  CONTACT: 
Mr.  Jack  T.  Brawner,  813-893-3141. 
SUPPLSMCNTARV  INFORMATION:  The 

Fishery  Management  Plan  for  the 
Shrimp  Fishery  of  the  Gulf  of  Mexico 
(FMP)  was  approved  May  29, 1980, 
under  the  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Final  regulations  implementing  the 
FMP  were  published  in  the  Federal 
Register  on  May  20, 1981,  at  46  FR  27489. 

The  Gulf  of  Mexico  Fishery 
Management  Council  (Council)  prepared 
and  submitted  for  approval  an  FMP 
amendment  This  amendment  was 
initially  approved  on  December  1, 1981. 
A  notice  of  availability  of  the 
amendment  inviting  public  comments 
appeared  in  the  Federal  Register  (47  FR 
4104]  on  January  28, 1982,  as  prescribed 
by  section  305(a)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  The  public  comment  period  ended 
March  15, 1982,  with  no  comments 
received.  The  Assistant  Administrator 
for  Fisheries,  NOAA,  gave  final 
approval  to  the  amendment  on  April  6, 
1982.  Regulations  will  not  be  proposed 
at  this  time;  instead,  whenever  an  action 
under  the  amendment  is  needed,  it  will 
be  implemented  by  regulatory 
amendment  published  in  the  Federal 
Regbter. 

The  FMP  amendment  provides  a 
mechanism  for  modification  of  the 
boundaries  of  the  closed  areas  identified 
as  the  Tortugas  Shrimp  Sanctuary  and 
the  Texas  closure  in  50  CFR  658.22  and 
658.24.  The  amendment  requires  that  an 
annual  analysis  of  the  effect  of  the 
closiu*es  be  prepared  by  the  National 
Marine  Fisheries  Service  (NMFS)  and 
submitted  to  the  Council.  The  Secretary 
of  Commerce  will  review  the  findings 
and,  after  consultation  with  the  Council, 
may  modify  the  geographic  scope  of  the 
closures  through  an  amendment  to  the 
regulations  implementing  the  FMP. 

Dated:  May  6, 1982. 

Roberi  K.  Citmdl. 

Deputy  Executive  Director,  National  Marine 
Fisheries  Service. 

[FR  Doc.  82-12862  FUad  5-11-82;  8:48  unj 
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Fadoal  Ragistar 
VoL  47,  No.  92 
Wednesday,  May  12,  1982 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  public  of  the 
proposed  issuance  of  ailes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
malung  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  AGRICULTURE 

Packers  and  Stockyards 
Administration 

9  CFR  Parts  201  and  203 

Regulations  and  PoHcy  Statements 

agency:  Packers  and  Stockyards 
Administration,  USDA. 
ACTKNC  Notice  of  proposed  rulemaking; 
review  of  existing  regulations. 

SUMMARY:  This  docimient  proposes  to 
revise  and  consolidate  the  regulations 
regarding  registrations,  rates,  brand 
inspection  and  stockyard  posting.  The 
document  also  proposes  to  remove  two 
regulations  concerning  packer 
ownership  of  custom  feedlots  and  the 
private  emorcement  of  exchange, 
association  or  organization  rules  or  by- 
laws and  one  poUcy  statement  regardiing 
self-regulation  by  stockyard  owners. 
Also,  a  new  policy  statement  with 
respect  to  packers  which  engage  in  the 
business  of  operating  a  custom  feedlot  is 
proposed.  These  proposals  will  reduce 
the  existing  reporting  requirements  for 
industry  participants  and  will  clarify 
existing  regulations. 
DATE  Comments  must  be  filed  on  or 
before  July  12, 1982. 
AOORCSS:  Comments  may  be  mailed  to 
the  Administrator,  Packers  and 
Stockyards  Administration,  Room  3039, 
South  Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 
Comments  received  may  be  inspected 
during  normal  business  hours  in  the 
Office  of  the  Administrator 

FOR  FURTHER  INFOMIATKMI  CONTACT: 

John  A.  Sands,  Jr.,  Director,  Livestock 
Marketing  Division,  phone  (202)  447- 
6951  or  Kenneth  Stricklin,  Chief 
Livestock  Procurement  Branch,  phone 
(202)  447-7363. 
SUPPICMCNTARY  INFORMATION:  This  is 

the  third  group  of  regulations  proposed 
for  review  in  accordance  with  the 
revised  plan  of  review  published  by  the 
Packers  and  Stockyards  Administration 
July  8, 1961  (46  FR  35279). 


Consideration  of  the  comments  filed 
in  response  to  three  earlier  pbulications 
in  the  Federal  Register  (44  FR  71802;  45 
FR  21168;  45  FR  87002),  which  outlined 
the  agency's  plan  for  review,  the 
recommendations  of  an  internal  agency 
task  force,  and  the  comments  received 
from  industry  groups  and  others  in 
response  to  the  task  force  report  has 
resulted  in  the  following  proposed 
amendments  to  the  regulations  and 
pohcy  statements. 

The  following  proposal  would  remove 
regulations  201.4,  201.7,  201.13,  and 
201.70a  (9  CFR  201.4,  201.7,  201.13. 
201.70a)  and  policy  statement  203.8  (9 
CFR  203.8).  Changes  are  proposed  to 
regulations  201.6,  201.10,  201.11,  201.12, 
201.17,  201.19  through  201.  26,  and  201.86 
through  201.93  (9  CFR  201.6,  201.10, 
201.11,  201.12,  201.17,  201.19-201.26,  and 
201.8&-201.93).  Policy  statement  203.17 
would  be  clarified  and  a  new  policy 
statement  203.18  is  proposed  regarding 
packers  which  engage  in  custom  feeding 
of  livestock.  No  changes  are  proposed  in 
regulaitons  201.3  and  201.5  (9  CFR  201.3 
and  201.5)  and  policy  statement  203.12  (9 
CFR  203.12) 

Industry  Rules 

Regulation  201.4  currently  provides 
that  any  valid  by-law,  rule  and 
regulation  of  a  livestock  exchange, 
association  or  organization  which  is  not 
inconsistent  or  in  conflict  with  the  Act 
and  regulations  may  be  enforced. 
Although  the  statue  does  not  specifically 
address  the  authority  of  livestock 
exchanges  to  adopt  and  enforce  rules 
and  regulations,  it  does  authorize 
stockyard  owners  and  market  agencies 
to  make  such  rules.  Such  livestock 
exchanges  are  made  up  of  market 
agencies  operating  at  stockyards,  and 
their  authority  to  make  reasonable  and 
non-discriminatory  rules  and  regulations 
governing  their  operations  is  inherent. 
(Cf.  Western  Iowa  Farms,  et  al.  v.  Sioux 
City  Stock  Yards,  629  F.2d  502  (8th  Cir. 
1980);  involving  the  authority  of 
stockyard  owners  to  establish  rules 
pursuant  to  section  307  of  the  Act  (7 
U.S.C.  208)).  Accordingly,  it  is  the 
opinion  of  the  Administration  that  the 
regulation  is  no  longer  necessary,  and  it 
is  proposed  for  removal. 

Posting  Stockyarda 

Regulations  201.5  and  201.6  define  the 
procedural  requirements  for  public 
notice  of  the  posting  of  a  stockyard 
subject  lo  the  provisions  of  the  Act 


No  changes  are  proposed  in  regulation 
201.5  which  currently  requires  the 
assignment  of  a  numerical  designation 
to  any  stockyard  subject  to  the  Act  and 
the  public  display  of  such  designation  or 
posting  notice  in  three  conspicuous 
places  at  the  stockyard.  This  regulation 
is  necessary  to  implement  the 
requirements  of  section  302(b)  of  the  Act 
(7  U.S.C.  202(b)). 

An  amendment  to  regulation  201.6  is 
proposed  to  eliminate  the  requirement 
that  copies  of  the  deposting  notice  be 
displayed  in  three  conspicuous  places  at 
the  stockyard  Under  current  practice, 
stockyards  are  deposted  only  when 
business  on  the  stockyard  has  ceased 
and  evidence  indicates  that  operations 
will  not  resume.  Often  the  physical 
facilities  have  been  destroyed  or 
converted  to  other  uses  and  the  placing 
of  public  notices  at  the  location  serves 
no  useful  purpose.  The  regulation, 
however,  will  continue  to  require 
publication  of  the  deposting  in  the 
Federal  Register  and  notice  to  the 
stockyard  owner  at  the  last  known 
address. 

Regulation  201.7  is  proposed  for 
removal.  The  rule  now  requires  stodc 
yard  owners  to  provide  written  notice  of 
any  change  in  name,  address, 
management  or  ownership  of  the 
stockyard  to  the  Administrator  within  10 
days  of  the  occurrence.  As  this 
information  is  generally  available  from 
other  sources,  including  annual  and 
special  reports,  state  agencies,  and  day- 
to-day  agency  operations,  removal  of 
this  regulation  would  reduce  the  existing 
reporting  requirements  on  the  industry 
without  lessening  the  agency's  ability  to 
enforce  die  provisions  of  die  Act 

RegistratioB 

Regulations  201.10  through  201.13  set 
forth  the  registration  requirements  for 
persons  operating  or  seeking  to  operate 
as  maricet  agencies  and  dealers.  The 
Administration  proposes  to  amend 
regulation  201.10,  consolidate 
regulations  201.11  and  201.12  and 
remove  regulation  201.13. 

Regulation  201.10  would  be  amended 
to  eliminate  the  requirement  that  a 
current  financial  statement  accompany 
the  application  for  registration.  The 
applicant  would  be  required  to  certify 
that  its  financial  condition  meets  the 
requirements  of  the  Act  Such 
certification  would  appear  on  the 
application  form  approved  by  die 
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Administrator  or  as  an  attachment 
thereto. 

It  is  anticipated  that  this  proposal  will 
eliminate  the  industry  cost  associated 
with  the  preparation  of  the  financial 
statement  and  the  considerable  agency 
expense  previoulsy  incurred  in  the 
acquisition  and  review  of  acceptable 
financial  data.  This  action  should  not 
adversely  affect  the  Administration's 
ability  to  assure  an  applicant's  fitness 
under  the  Act. 

Additionally,  the  regulation  would  be 
amendeTl  to  remove  the  requirement  that 
the  application  for  registration,  once 
filed  with  a  regional  office  of  the 
Packers  and  Stockyards  Administration, 
must  then  be  forwarded  to  Washington. 
This  relates  to  matters  of  internal 
agency  procedure  and  is  unnecessary  in 
the  regulation. 

Paragraph  201.10(b),  which  defines  the 
conditions  under  which  the 
Administrator  may  institute  a  "show 
cause"  proceeding  to  deny  an 
application  for  registration,  would  also 
be  clarified.  The  Administrator  is 
authorized  to  institute  a  "show  cause" 
proceeding  if  the  Administrator  has 
reason  to  believe  the  appUcant  is  unfit 
to  engage  in  business  subject  to  the  Act 
and  to  deny  the  application  for 
registration  if  the  appUcant  is  found, 
after  hearing,  to  be  unfit.  However,  as 
currently  written,  the  regulation  may  be 
interpreted  to^reclude  the 
Administrator  from  denying  an 
application  for  registration  on  the  basis 
of  prior  unlawful  conduct  solely  because 
the  applicant  has  been  the  subject  of  a 
formal  administrative  proceeding  under 
the  Act  resulting  in  the  imposition  of  a 
cease  and  desist  order.  Such  was  not  the 
intent  of  the  regulation.  The 
Administration  occasionally  brings 
formal  administrative  actions  against 
unregistered  dealers  or  market  agencies 
who  have  engaged  in  serious  violations 
involving  fraud  or  deceit  and  which 
would  otherwise  warrant  the  imposition 
of  a  suspension  of  registration.  If  the 
current  regulations  were  interpreted 
restrictively,  the  Administration  could 
be  required  to  register  such  persons 
solely  because  those  individuals  had 
been  ordered  to  cease  and  desist  from 
such  violations.  The  proposed 
clarification  is  designed  to  cure  this 
ambiguity. 

Paragraph  201.10(d]  would  also  be 
modified  to  allow  a  market  agency 
selling  on  commission  to  register  as  a 
market  agency  to  provide  clearing 
services  for  market  agencies  buying  on 
commission  and  dealers.  This 
recommendation  would  reheve  selling 
agencies  of  a  substantial  restriction  on 
their  business  activities. 


Regulations  201.11  and  201.12  are 
proposed  for  consolidation.  The 
Administration  has  determined  these 
regulations  to  be  necessary  to  its 
enforcement  of  the  Act  and  recommends 
consolidation  for  simplification  of  the 
current  regulations. 

The  proposed  removal  of  regulation 
201.13,  which  present|y  requires 
registrants  to  report  any  change  in 
name,  address,  management  or  control, 
would  ease  current  industry  reporting 
requirements.  This  information  can  be 
obtained  from  annual  reports,  state 
agencies  and  from  other  industry 
sources,  and  the  removal  of  this 
regulation  will  not  adversely  affect  the 
agency's  ability  to  enforce  the  Act. 

Rates  and  Charges 

The  existing  regulations  201.17  and 
201.19-201.26  set  forth  the  requirements 
for  the  filing  of  rate  schedules,  the 
placement  and  design  of  such  schedules, 
the  procedures  for  amendments  to  such 
schedules  and  joint  schedules. 

It  is  proposed  that  all  the  existing 
regulations  pertaining  to  schedules  of 
rates  and  charges  by  stockyard  owners 
and  market  agencies  operating  at  a 
stockyard  be  removed  and  that  a  single 
regulation  containing  the  simplified 
tariff  requirements  be  issued. 

The  Act  sets  forth  the  requirements 
pertaining  to  rates  and  charges  and  it  is 
the  opinion  of  the  agency  that 
restatement  of  these  provisions  is 
unnecessary.  The  regulations  as  to  the 
appropriate  style  and  form  of  rate 
schedules  do  not  materially  assist  the 
agency  in  the  enforcement  of  the  rate 
provisions  of  the  Act. 

Section  201.24,  which  deals  with  the 
application  of  prescribed  rates,  is 
proposed  for  removal.  This  regulation  is 
unnecessary  in  light  of  the 
Administration's  current  policy  with 
respect  to  rate  regulation  as  set  forth  in 
S  203.17  of  the  statements  of  general 
policy,  pursuant  to  which  the 
Administration  no  longer  prescribes 
rates  or  investigates  or  reviews  for 
reasonableness  the  level  or  rates  and 
charges  assessed  at  a  stockyard  except 
under  compelling  circumstances. 

Policy  statement  S  203.17  is  proposed 
for  revision  to  conform  to  the  proposed 
consolidation  of  the  regulations 
pertaining  to  rates  and  charges  set  forth 
above  by  deleting  subsections  [c}  and  (f} 
of  the  existing  policy  statement 

Packer  Ownership  of  Custom  Feedlots 

The  regulation  concerning  packer/ 
custom  feedlots,  regulation  201.70a, 
became  effective  on  July  1, 1974.  Prior  to 
its  adoption,  extensive  public  hearings 
were  held  and  numerous  written 
comments  were  received  and 


considered.  In  promulgating  regulation 
201.70a,  the  Administration  sought  to 
address  and  remedy  two  potential 
problems  associated  with  packer/ 
custom  feedlot  relationships  resulting 
fiY}m  the  packer's  conflicting  roles  as 
both  a  potential  buyer  of  livestock  from 
the  custom  feedlot  and  an  agent  to  the 
feedlot  customers  with  responsibility  to 
market  their  fed  livestock  to  their  best 
advantage.  The  other  major  problem 
was  the  potential  for  restriction  of 
competition  resulting  from  packer 
confrol  of  an  increasingly  significant 
livestock  marketing  channel. 

Since  the  promulgation  of  regulations 
201.70a,  the  Administration  has 
reviewed  or  investigated  numerous  joint 
ownership  situations,  including  a  major 
investigation  of  the  marketing  of  fed 
cattle  in  the  High  Plains  region,  and  has 
approved  joint  ownership  arrangements 
where  it  appeared  that  conflicts  of 
interest  did  not  exist  or  had  been 
removed  and  where  the  arrangement 
was  considered  beneficial  to 
competition.  As  a  result  of  these  reviews 
and  investigations,  the  Administration 
has  redefined  its  policy  concerning 
packer/custom  feedlot  arrangements. 
Accordingly,  the  Administration 
proposes  to  delete  regulation  201.70a 
and  to  issue  a  new  policy  statement 
203.18  to  advise  interested  persons  of 
the  current  policy  of  the  Administration 
concerning  such  relationships.  That 
statement  reflects  the  Administration's 
long  standing  position  that  the  Act 
should  be  administered  to  prevent  injury 
resulting  from  conflicts  of  interest  or 
from  arrangements  which  tend  to 
restrict  competition. 

Brand  Inspection 

Regulations  201.86  through  201.93 
pertain  to  the  authorized  inspection  of 
livestock  for  brands,  marks  or  other 
identifying  characteristics  to  determine 
ownership.  The  Administration 
proposes  to  consolidate  these 
regulations  and  issue  a  single  revised 
regulation.  The  proposed  regulation 
coiiforms  with  the  statutory  provisions 
by  continuing  to  require  specific 
appUcation  for  authorization  to  conduct 
brand  inspections,  registration  and  the 
filing  of  fee  schedules  for  such 
inspections.  The  existing  provisions  for 
reciprocal  agreements  between 
authorized  brand  inspection  agencies 
and  maintenance  of  consignment 
identities  (201.91  and  201.92)  will 
remain. 

Regulations  201.89.  201.90  and  201.93 
would  be  removed,  easing  the 
recordkeeping  requirements  imposed  on 
authorized  brand  inspection  agencies. 
Further,  the  inspection  contracts  to 
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which  regulation  201.93  applied  have 
terminated  and  no  new  contracts  may 
be  80  filed. 

Policy  Statements 

Policy  statement  203.8  is  proposed  for 
removal.  This  poUcy  statement  was  first 
issued  in  1965  at  a  time  when  several 
stockyard  owners  sought  to  convert 
their  method  of  selling  livestock  from 
private  treaty  to  auction  and  were 
reluctant  to  do  so  because  of  uncertainty 
as  to  the  requirements  of  the  Packers 
and  Stockyards  Act.  The  statement 
therefore  reiterates  the  requirements  of 
sections  304  and  307  of  the  Act  that 
stockyard  services  be  furnished  in  a 
reasonable  and  non-discriminatory 
manner  and  further  indicates  that  the 
Administration  has  not  favored  method 
of  marketing  but  rather  encoureiges 
innovation  and  self-regulation  by 
stockyard  owners  to  meet  competition. 
Additionally,  the  statement  recommends 
consultation  on  market  rules  between 
stockyard  owners  and  market  agencies 
doing  business  on  the  stockyard  and 
advocates  tolerance  by  stockyard 
owners  toward  such  market  agencies 
occasionally  operating  off-market.  The 
market  conditions  which  created  the 
need  for  this  policy  statement  have 
stabilized  and  the  usefulness  of  the 
statement  has  ended.  Removal  of  this 
statement  should  cause  no  disruption  to 
the  industry  or  to  the  enforcement 
efforts  of  the  agency. 

No  changes  are  proposed  in  policy 
statement  203.12.  The  statement  defines 
discrimination  in  the  furnishing  of 
stockyard  services  or  facilities  or  in  the 
establishment  of  stockyar J  rules  or 
regulations  because  of  race,  religion, 
color  or  national  origin  of  those  persons 
using  the  stockyard  services  or  facilities 
to  be  a  violation  of  the  Act.  This 
statement  was  issued  in  1968  and 
continues  to  reflect  the  position  of  the 
Department. 

The  proposed  change  in  policy 
statement  203.17  is  sought,  as  previously 
stated,  to  conform  the  poHcy  statement 
to  the  proposed  rate  regulation  201.17, 
and  clarify  the  Administration's 
enforcement  position  with  respect  to  the 
reasonableness  of  rates. 

Policy  statement  203.18  is  proposed 
for  the  reasons  previously  stated  in  the 
discussion  of  the  removal  of  regulation 
201.70a. 

Executive  Order 

It  has  been  determined  that  the 
proposals  to  amend  and  remove 
regulations  relating  to  the  posting  of 
stockyards,  the  registration  of  market 
agencies  and  dealers,  rates  and  charges, 
packer  ownership  of  custom  feedlots 
and  brand  inspection  are  not  "major" 


rules  as  defined  by  section  1(b)  of  EO. 
12291. 

The  proposed  rules  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  will  not  result  in  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries, 
government  agencies,  or  geographic 
regions,  and  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  abihty  of  U.S. 
based  enterprises  to  compete  with 
foreign  based  enterprises  in  domestic  or 
export  markets.  Accordingly,  regulatory 
impact  analyses  are  not  required. 

Regulatory  Flexibility  Act 

B.  H.  (Bill)  Jones,  Administrator, 
Packers  and  Stockyards  Administration, 
has  determined  that  these  proposals  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

These  proposals  will  reduce  the  cost 
of  doing  business  for  market  agencies 
and  dealers,  by  eliminating  the  costs 
associated  with  the  requirements  for 
preparing  and  filing  financial  statements 
with  applications  for  registration  and 
the  filing  of  name  and  ownership 
changes  by  registrants  and  stockyard 
owners.  Similarly,  paperwork  costs  to 
the  agency  will  be  reduced. 

list  of  Subjects  in 

9CFRPart201 

Reporting  and  recordkeeping 
requirements.  Stockyards.  Surety  bonds. 
Trade  practices. 

9CFRPart203 

Reporting  and  recordkeeping 
requirements.  Stockyards,  Trade 
practices. 

(7  U.S.C.  203,  207  and  228(a]] 

Done  at  Washington,  D.C.  May  6, 1982. 
B.  H.  (Bill)  lones. 

Administrator,  Packers  and  Stockyards 
Administration. 

PART  201— REGULATIONS  UNDER 
THE  PACKERS  AND  STOCKYARDS 
ACT 

PART  203— STATEMENTS  OF 
GENERAL  POLICY  UNDER  THE 
PACKERS  AND  STOCKYARDS  ACT 

§§  201.4,  201.7, 201.12,  201.13, 201.1»- 
201.2g.201.70e.  201  J7-201.93  and  203.8 
[Reinoved] 

1.  It  is  proposed  to  remove  §§  201.4. 
201.7,  201.12,  201.13,  201.19,  201.20, 
201.21.  201.22.  201.23,  201.24,  201.25, 
201.26,  201.70a,  201.87,  201.88,  201.89, 
201.90,  201.91.  201.92.  201.93  and  203.8. 

2.  It  is  proposed  to  revise  S§  201.6. 
201.ia  201.11.  201.17.  201.86  and  203.17 


(9  CyR  201.6.  201.ia  201.11.  201.17. 
201.86.  203.17)  to  read  as  set  fcnlh  below. 


92014    Dapoatingofi 

When  a  stockyard  is  found  to  no 
longer  come  within  the  definition  of  that 
term  as  contained  in  the  Act.  the 
stockyard  shall  be  deposited  by  (a) 
publication  of  the  determination  in  the 
Federal  Register  and  (b)  mailing  notice 
to  the  stockyard  owner  at  the  last 
known  address. 

9201.10    Requhemants  end  proceduree. 

(a)  Every  person  operating  or  desiring 
to  operate  as  a  market  agency  or  dealer 
as  defined  in  301  of  the  Act  shall  apply 
for  registration  under  Act  To  apply  for 
registration,  such  persons  shaU  file  a 
properly  executed  application  for 
registration,  on  forms  furnished  by  the 
agency,  and  the  bond  as  required  in 

9  9  201.27  throu^  201.34. 

(b)  Each  application  for  registration 
shall  be  filed  with  the  regional 
supervisor  for  the  region  in  which  the 
applicant  proposes  to  operate.  If  the 
Administrator  has  reason  to  believe  that 
the  applicant  is  unfit  to  engage  in  the 
activity  for  which  application  has  been 
made,  a  proceeding  shall  be  prompUy 
instituted  in  which  the  applicant  will  be 
afforded  opportunity  for  fidl  hearing  in 
accordance  with  the  rules  of  practice 
governing  such  proceedings,  for  the 
purpose  of  showing  cause  why  the 
application  for  registration  should  not 
be  denied.  In  the  event  it  is  determined 
that  the  application  should  be  denied, 
the  appUcant  shall  not  be  precluded,  as 
soon  as  conditions  warrant  from  again 
applying  for  registration.      ~~ 

(c)  Any  person  regularly  employed  on 
salary,  or  other  comparable  method  of 
compensation,  by  a  packer  to  buy 
livestock  for  such  packer  shall  be 
subject  to  the  registration  requirements 
of  the  Act  and  the  regulations.  Such 
person  shall  be  registered  as  a  dealer  to 
purchase  livestock  for  slaughter. 

(d)  Every  person  clearing  or  desiring 
to  clear  the  buying  operations  of  other 
registrants  sheil  apply  for  registration  as 
a  market  agency  providing  clearing 
services  by  filing  a  properly  executed 
application,  on  forms  furnished  by  the 
agency,  and  the  bond  as  required  in 

99  201.27  through  201.34. 

§201.11    Suapended  regietrants;  offlcara, 


Any  person  whose  registration  has 
been  suspended  or  any  person  employed 
by  or  otherwise  associated  with  such 
registrant  wdio  was  responsible  for  or 
participated  in  the  violation  on  which 
the  order  of  suspension  was  based,  may 
not  register  in  his  own  name  or  in  any 
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other  manner  within  the  period  during 
which  the  order  of  suspension  is  in 
effect  and  no  partnership,  firm  or 
corporation  in  which  any  such  person 
has  a  substantial  financial  interest  may 
be  registered  during  such  period. 

9201.17    RaqulrwiMnta for IMng tariff*. 

(a)  Schedules  of  rates  and  charges  for 
stockyard  services.  Each  stockyard 
owner  and  market  agency  operating  at  a 
posted  stockyard  shall  file  with  the 
regional  supervisor,  for  the  region  in 
which  they  operate,  a  signed  copy  of  all 
schedules  of  rates  and  charges  and 
amendments  thereto.  The  tariffs  and 
amendments  must  be  filed  with  the 
regional  supervisor  at  least  10  days 
before  their  effective  dates,  except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section.  Each  tariff  and  supplement 
shall  set  forth  the  effective  date  of  the 
schedule,  a  description  of  the  stockyard 
services  rendered,  the  stockyard  at 
which  the  schedule  applies,  the  name 
and  address  of  the  stockyard  owner  or 
market  agency,  the  kind  of  livestock 
covered  by  the  schedule,  and  any  rules 
or  regulations  which  affect  any  rate  or 
charge.  Each  schedule  of  rates  and 
charges  lied  shall  be  designated  by 
successive  numbers.  Each  amendment 
to  such  schedule  shall  be  numbered  and 
shall  designate  the  number  of  the 
schedule  which  it  amends. 

(b)  Feed  charges.  When  the  basic 
tariff  schedule  provides  for  feed  charges 
to  be  based  on  an  average  cost  plus  a 
specified  margin,  the  filing  and  notice 
provisions  contained  in  section  306(c)  of 
the  Act  are  waived.  A  schedule  of  the 
current  feed  charges  based  on  average 
feed  cost  and  showing  the  effective  date 
shall  be  conspicuously  posted  at  the 
stockyard  at  all  times.  Changes  in  feed 
charges  may  become  effective  two  days 
after  the  change  is  posted  at  the 
stockyard. 

(c)  Professional  veterinary  services. 
The  filing  and  notice  provisions 
contained  in  section  306(a]  of  the  Act 
are  waived  for  a  schedule  of  charges  for 
professional  veterinary  services.  A 
schedule  of  rates  and  charges  for 
professional  veterinary  services 
rendered  by  a  veterinarian  at  a  posted 
stockyard  shaU  be  conspicuously  posted 
by  the  stockyard  owner  or  market 
agency  at  the  stockyard  at  all  times.  Th., 
rates  and  charges  and  any  changes 
thereto  may  become  effective  two  days 
after  the  new  schedule  or  amendment  is 
posted  at  the  stockyard. 

(d)  Joint  schedules.  If  the  same 
schedule  is  to  be  observed  by  more  than 
one  market  agency  operating  at  any  one 
stockyard,  one  schedule  will  suffice  for 
such  market  agencies.  The  name  and 
business  addresses  of  those  market 


agencies  adhering  to  such  schedule  must 
appear  on  such  schedule. 


S  201.68    Brand  Inspection:  application  for 
auttwrteatlon,  ragtetratlon  and  fWng  of 
•choduleo,  rodprocal  manoenients,  and 
iiMiniononco  or  NMniiiy  or  conai^inwfiia. 

(a)  Application  for  authorization.  Any 
department  or  agency  or  duly  organized 
livestock  association  of  any  State  in 
which  branding  or  maridng  of  Uvestock 
as  a  means  of  establishing  ownership 
prevails  by  custom  or  statute,  which 
desires  to  obtain  an  authorization  to 
charge  and  collect  a  fee  for  the 
inspection  of  brands,  marks,  and  other 
identifying  characteristics  of  livestock, 
as  provided  in  section  317  of  the  Act, 
shall  file  with  the  Administrator  an 
application  in  writing  for  such 
authorization.  In  case  two  or  more 
applications  for  authorization  to  collect 
a  fee  for  the  inspection  of  brands, 
marks,  and  other  identifying 
characteristics  of  livestock  are  received 
from  the  same  State,  a  hearing  will  be 
held  to  determine  which  applicant  is 
best  qualified. 

(b)  Registration  and  filing  of 
schedules.  Upon  the  issuance  of  an 
authorization  to  an  agency  or  an 
association,  said  agency  or  association 
shall  register  as  a  market  agency  in 
accordance  with  the  provisions  of 

§  201.10,  except  that  no  bond  need  be 
filed  or  maintained,  and  shall  file  a 
schedule  of  its  rates  and  charges  for 
performing  the  service  in  the  manner 
and  form  prescibed  by  §  201.17. 

(c)  Reciprocal  arrangements.  Any 
authorized  agency  or  association  may 
make  arrangements  with  an  association 
or  associations  in  the  same  or  in  another 
State,  where  branding  or  marking 
livestock  prevails  by  custom  or  statute, 
to  perform  inspection  service  at 
stockyards  on  such  terms  and 
conditions  as  may  be  approved  by  the 
Administrator  Provided,  that  such 
arrangements  will  tend  to  further  the 
purpose  of  the  Act  and  will  not  result  in 
duplication  of  charges  or  services. 

(d)  Maintenance  of  identity  of 
consignments.  All  persons  having 
custody  at  the  stockyard  of  livestock 
subject  to  inspection  shall  preserve  the 
identity  of  the  consignment  until 
inspection  has  been  completed  by  the 
authorized  inspection  agency.  Agencies 
authorized  to  conduct  such  inspection 
shall  perform  the  work  as  soon  after 
receipt  of  the  livestock  as  practicable 
and  as  rapidly  as  is  reasonably  possible 
in  order  to  prevent  delay  in  marketing, 
shrinkage  in  weight  or  other  avoidable 
losses. 


S  203.17    Otatwnent  of  Qsnoral  poHcy  wlUi 
raaiMct  to  rataa  and  cfwrooa  at  Dootod 
stockyards. 

(a)  Requests  have  been  received  from 
stockyard  operators,  market  agencies, 
and  livestodc  producers  urging  a 
reduction  of  rate  regulatibn  at  posted 
stockyards.  Their  requests  are  based  on 
the  belief  that  competition  among 
markets  will  set  a  level  of  rates  and 
charges  fair  to  both  the  market  operator 
and  to  the  livestock  producer.  Packers  . 
and  Stockyards  Administration  will 
accept  for  filing  tariffs  containing  any 
level  of  charges  after  ten  (10)  days 
notice  to  the  public  and  to  the  Secretary 
as  required  by  the  Act 

(b)  Packers  and  Stockyards 
Administration  will  not  investigate  the 
level  of  rates  and  charges  established  by 
stockyard  owners  and  market  agencies 
for  reasonableness  except  upon  receipt 
of  a  valid  complaint  or  under  compelling 
circtunstances  warranting  such  an 
investigation.  Stockyard  owners  and 
market  agencies  will  have  substantial 
flexibility  in  setting  their  own  rates  and 
charges. 

(c)  Complaints  filed  about  the 
reasonableness  of  rates  and  charges  will 
be  investigated  to  determine  the  validity 
of  such  complaints  and  appropriate 
action  taken  if  warranted. 

(d)  Packers  and  Stockyards 
Administration  will  continue  to  insure 
that  the  schedules  of  rates  and  charges 
filed  with  the  Department  are  appUed 
uniformly  and  in  a  nondiscriminatory 
manner. 

3.  It  is  proposed  to  add  a  new 
statement  of  general  policy  §  203.18  to 
read  as  set  forth  below. 

§203.18  Statement wtttirMpect to 
packsra  engaging  In  ttw  business  of 
custom  feeding  livestock. 

In  its  administration  of  the  Packers 
and  Stockyards  Act,  The  Packers  and 
Stockyards  Administration  has  sought 
to  promote  and  maintain  open  and  fair 
competition  in  the  livestock  and  packing 
industries,  and  to  prevent  unfair  or  anti- 
competitive practices  when  they  are 
found  to  exist  It  is  the  opinion  of  the 
AdministratiiHi  that  the  ownership  or 
operation  of  custom  feedlots  by  packers 
presents  problems  which  may,  under 
some  circumstances,  result  in  violations 
of  the  Packers  and  Stockyards  Act. 

Packers  contemplating  entering  into 
such  arrangements  with  custom  feedlots 
are  encouraged  to  consult  with  the 
Administration  prior  to  the 
commencement  of  such  activities. 
Custom  feedlots  are  not  only  places  of 
production,  but  are  also  important 
marketing  centers,  and  in  connection 
with  the  operation  of  a  custom  feedlot,  it 
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is  customary  for  the  feedlot  operator  to 
assume  responsibility  for  marketing  fed 
livestock  for  the  accounts  of  feedlot 
customers.  When  a  custom  feedlot  is 
owned  or  operated  by  a  packer,  and 
when  such  packer  purchases  fed  cattle 
from  that  feedlot,  this  method  of 
operation  potentially  gives  rise  to  a 
conflict  of  interest.  In  such  situations, 
the  packer's  interest  in  the  fed  livestock 
as  a  buyer  is  in  conflict  with  its 
obligations  to  feedlot  customers  to 
market  their  livestock  to  tile  customer's 
best  advantage.  Under  these 
circiunstances,  the  packer  should  take 
appropriate  measures  to  eliminate  any 
conflict  of  interest.  At  a  minimum,  such 
measures  should  insure:  (1)  That  feedlot 
customers  are  fully  advised  of  the 
common  ties  between  the  feedlot  and 
the  pacloer.  and  of  their  rights  and 
options  with  respect  to  the  marketing  of 
their  livestock;  (2)  That  all  feedlot 
customers  are  treated  equally  by  the 
packer/ custom  feedlot  in  connection 
with  the  marketing  of  fed  livestock;  and 
(3)  That  marketing  decisions  rest  solely 
with  the  feedlot  customer  unless 
otherwise  expressly  agreed. 

Packer  ownership  or  operation  of 
custom  feedlots  may  also^ve  rise  to 
competitive  problems  in  some 
situations.  Packers  contemplating  or 
engaging  in  the  business  of  operating  a 
.custom  feedlot  should  carefully  review 
their  operations  to  assure  that  no 
restriction  of  competition  exists  or  is 
likely  to  occur. 

The  Packers  and  Stockyards 
Administration  does  not  consider  the 
existence  of  packer/custom  feedlot 
relationships,  by  itself,  to  constitute  a 
violation  of  the  Act.  In  the  event  it 
appears  that  a  packer/custom  feedlot 
arrangement  gives  rise  to  a  violation  of 
the  Act,  an  investigation  will  be  made 
on  a  case-by-case  basis,  and,  where 
warranted,  appropriate  action  will  be 
taken. 

|FR  Doc  82-12aae  Filed  S-11-S2;  fcis  un) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  123 

[R«v.  9.  Ami  19] 

Disaster  Loans:  Change  In  Policy 
agency:  Small  Business  Administration. 
ACTION:  Proposed  rule. 

summary:  This  proposed  rule  revises 
SBA's  present  home  disaster  loan 
regulations  to  prohibit  the  guarantee  of 
loans  which  exceed  SBA's 
administrative  limits. 


The  above  change  is  contemplated  as 
a  result  of  the  serious  adverse  impact 
upon  the  nation's  credit  markets  of 
Federal  and  federally-assisted 
borrowing.  These  borrowings  have 
contributed  to  extremely  high  interest 
rates,  the  retarding  of  economic  growth 
and  disruption  of  financial  markets. 
DATE:  Comments  are  to  be  received  on 
or  before  June  11, 1982. 
ADDRESS:  Written  comments  are  to  be 
submitted  in  duplicate  to  the  Deputy 
Associate  Administrator  for  Disaster 
Assistance,  Small  Business 
Administration,  1441  "L"  Street,  N.W., 
Washington,  D.C.  20416. 
FOR  FURTHER  INFORMATION  CONTACT 

Questions  about  this  proposal  may  be 
directed  to  Bernard  Kulik,  telephone 
(202)  653-6879. 

SUPPLEMENTARY  INFORMATION:  It  is  the 
responsibility  of  all  homeowners  to 
insure  their  homes,  household  contents 
and  other  personal  property  against  all 
insurable  hazards  likely  to  occur  in  their 
locations.  It  is  also  prudent  for  each 
homeowner  to  periodically  review 
existing  hazard  insurance  policies  and 
increase  coverage  whenever  the  cost  to 
replace  the  insured  property  exceeds 
policy  limits. 

Direct  home  loans  of  up  to  $50,000  are 
available  to  restore  a  homeowner's 
primary  residence.  Direct  loans  to  repair 
or  replace  household  goods  and 
personal  items  are  limited  to  $10,000.  A 
direct  loan  which  combines  the  above 
purposes  is  limited  to  $55,000. 

In  addition,  up  to  $50,000  may  be 
available  for  refinancing  of  existing 
liens.  A  homeowner  may  qualify  for 
direct  loan  assistance  totaling  $105,000. 

It  is  SBA's  behef  that  direct  loan 
assistance  currently  available  to 
supplement  a  homeowner's  hazard 
insurance  proceeds  is  adequate  to 
permit  restoration  in  full  of  disaster 
inflicted  damage. 

It  is  contemplated  that  the  gross 
amount  of  disaster  loan  funds  which 
vsrill  be  made  imavailable  to  homeowner 
disaster  victims  will  contribute  toward  a 
reduction  in  interest  rates,  and/or  such 
funds  may  be  utilized  in  other  areas  of 
the  economy.  The  $5,000  loan 
cancella'don  feature  for  disasters 
occurring  between  January  1, 1972  and 
April  20, 1973  has  been  deleted  because 
it  is  obsolete. 

Business  loan  regulations  are  also 
revised  to  incorporate  both  the  $500,000 
statutory  limit  on  total  disaster  loan 
assistance  to  any  one  business  for  any 
one  disaster,  and  the  exemption  bom 
this  limit  provided  for  a  business  which 
constituted  a  major  source  of 
employment  in  an  area  suffering  a 
disaster. 


For  the  piuposes  of  Executive  Order 
12291,  SBA  hereby  determines  that  this 
rule  wiU  not  constitute  a  major  rule. 

In  addition,  it  is  hereby  certified 
pursuant  to  Section  605  of  the 
Regulatory  Flexibility  Act  5  U.S.C.  805, 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  this  regard 
this  rule  affects  only  the  applications  of 
homeowners  for  SBA  guaranteed 
disaster  loan  assistance,  and,  it  merely 
sets  forth  statutory  language  with 
respect  to  businesses.  "Therefore,  it  does 
not  have  any  economic  impact  upon 
small  entities  as  defined  in  Section  601 
of  that  Act,  5  U.S.C.  601. 

list  of  Subjects  in  13  CFR  Part  123 

Disaster  assistance.  Loan  programs — 
business.  Small  businesses. 

PART  123— DISASTER  LOANS 

§123.5    [Aimndad] 

Accordingly,  notice  is  given  that, 
pursuant  to  the  authority  of  Section 
5(b)(6]  of  the  Small  Business  Act  as 
amended,  15  U.S.C.  634(b)(5),  $  123.5(a] 
of  Chapter  I  of  Title  13  of  the  Code  of 
Federal  Regulations  is  revised  by 
removing  subparagraph  (4)  in  its  entirety 
and  revising  subparagraphs  (1)  and  (3) 
to  read  as  follows: 

(a)  *  •  * 

(1)  SBA's  share  in  a  direct  immediate 
participation  or  guaranteed  loan  to  any 
homeowner,  including  all  members  of 
the  household,  shall  not  exceed  $50,000 
for  repair  or  replacement  of  the  land  or 
building,  and  shall  not  exceed  $10,000  to 
repair  or  replace  household  goods  and 
personal  items:  Provided,  however,  That 
SBA's  share  of  any  such  loan  or  loans  to 
repair  or  replace  a  home  and  household 
goods  for  any  homeowner  shall  not 
exceed  $55,000  in  the  aggregate  for  any 
one  disaster,  excluding  eligible 
refinancing  in  an  amount  not  to  exceed 
the  lesser  of  the  physical  damage  to  the 
real  property  or  the  amount  of  loan 
made  to  repair  such  property.  Persons 
living  in  a  damaged  home  who  are  not 
dependents  of  the  homeowner  may  also 
apply  for  disaster  assistance  for 
personal  property  loss,  up  to  $10,000. 

(2)  •  •  • 

(3)  The  total  of  SBA's  direct  loans  plus 
SBA's  share  of  immediate  participation 
and  guaranteed  loans  to  any  one 
business  concern  for  any  one  disaster 
may  not  exceed  the  statutory  limit 
($500,000).  In  the  case  of  a  major  source 
of  employment  in  an  area  suffering  a 
disaster,  the  Administration  may  waive 
the  $500,000  limitation.  Apphcants 
applying  for  such  waiver  shall  be 
required  to  demonstrate  to  SBA's 
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satisfaction  that  applicant  has  used  aU 
funds  from  its  own  resources  and  from 
non-Federal  credit  available  at 
reasonable  interest  rates  and  terms  to 
alleviate  the  physical  damage  and/or 
economic  injury  sustained,  plus  eligible 
refinancing. 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59006  (Physical  Disaster  Loans}) 

Dated:  April  27. 1982. 
James  C  Sanders, 
Administrator. 

|FK  Doc  82-12870  Filed  S-11-S2;  8:45  un] 
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DEPARTMENT  OF  COMMERCE 
Offlea  of  the  Sacretary 
15  CFR  Part  17a 

Canters  for  Industrial  Tectmology 

aqcncy:  Office  of  Productivity, 
Technology  and  Innovation,  Commerce. 
ACnOM:  Proposed  rule  and  request  for 
comments. 

summary:  This  document  announces  the 
intention  of  the  Department  of 
Commerce  to  substitute  new  procedures 
for  the  Cooperative  Generic  Technology 
Program  under  Pub.  L.  96-480  (the 
Stevenson- Wydler  Act]  and  the 
Administration's  curtailment  of  grant 
funds  for  that  Program.  Like  its 
predecessor,  this  new  activity  will  assist 
the  private  sector  in  establishing 
cooperative  activities,  which  wUl 
include  the  development  of  needed 
generic  technologies — those  that 
underhe  a  broad  range  of  industries  in 
instances  where  it  is  inappropriate  for 
individual  firms,  acting  alone,  to  do  so. 
While  these  procedures  provide  for 
technical  support  by  the  Department  of 
Commerce  to  the  private  sector  in 
forming  Centers  for  Industrial 
Technology,  the  initiative,  management, 
and  funding  for  these  Centers  is  solely 
the  responsibility  of  the  private  sector. 
No  grant  money  will  be  available  from 
the  Department  of  Commerce. 
DATES:  Comments  must  be  received  on 
or  before  June  11, 1982. 

AODRCSSCS:  Comments  should  be 
directed  to:  The  Assistant  Secretary  for 
Productivity,  Technology  and 
Innovation,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 
TON  nmTHER  INFORMATION  CONTACT: 
Egils  Milbergs,  Director.  Office  of 
Productivity,  Technology  and 
Innovation,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230, 
Telephone  (202}  377-1581. 


List  of  Subjects  in  15  CFR  Part  17a 

Business  and  industry,  Science  and 
technology. 

Dated:  May  6, 1982. 
Roltart  B.  EUot, 

A  cting  Aasisttuit  Secretary  for  Productivity. 
Technology  and  Innovation. 

Tide  15  of  die  Code  of  Federal 
Regulations  is  hereby  amended  by 
revising  Part  17a  to  read  as  follows: 

PART  17a-CENTERS  FOR 
INDUSTRIAL  TECHNOLOGY 


17a.l 
17a.2 
17a.3 
17a.4 
17a.5 


Purpose. 

Overview. 

Establishment  of  Centers. 

Workshops. 

Coordination/Cooperation  with  other 
Federal  Agencies. 
17a.6    Antitrust  considerations. 
17a.7    Submission  of  requests  for  assistance. 
17a.8    Proprietary  data. 
17a.9    Advice  in  preparing  requests  for 

assistance. 
17a.l0    Amendment  of  procedures. 

Authority.  15  U.S.C.  1512:  sea  2,  31  stat. 
1449,  as  amended;  sec.  1,  64  stat  371  (15 
U.S.C.  272);  Reorg.  Plan  No.  3  of  1946,  Part  VI; 
Reorg.  Plan  No.  5  of  1950;  Pub.  L  96-48.  sec.  6. 

S  17a.1    PurpoM. 

The  purpose  of  this  part  is  to  establish 
procedures  under  which  the  Department 
of  Commerce  will  provide  assistance  for 
the  establishment  of  Centers  for 
Industrial  Technology. 

§  17a.2    Overview. 

(a)  Section  6  of  the  Stevenson- Wydler 
Technology  Innovation  Act  of  1980 
authorizes  the  Secretary  of  Commerce  to 
provide  staff  assistance  for  the 
establishment  of  Centers  for  Industrial 
Technology  ("Centers").  Upon  die 
request  of  an  industry  group  or 
university  wishing  to  establish  such  a 
Center,  the  Department  of  Commerce  is 
authorized  to  provide  stafif  advice  and 
technical  assistance.  No  funds  are 
available  from  the  Department  of 
Commerce  for  the  establishment  of 
Centers. 

(b)  Among  the  activities  which  may  be 
conducted  by  Centers  are  the  following: 

(1)  Research  supportive  of 
technological  and  industrial  iimovation 
including  cooperative  industry- 
imiversity  basic  and  applied  research; 

(2)  Assistance  to  individuals  and 
small  businesses  in  the  generation, 
evaluation,  and  development  of 
technological  ideas  supportive  of 
industrial  innovation  and  new  business 
ventures; 

(3]  Technical  assistance  and  advisory 
services  to  industry,  particidarly  small 
buBinesaes;  and 


(4)  Curriculum  development,  training, 
and  instruction  in  invention, 
entrepreneurship,  and  industrial 
innovation. 

{ 17ei3    EatebWahiiient  of  Centers. 

Prior  to  providing  staff  assistance  for 
the  establishment  of  the  private  sector 
of  a  Center,  the  Secretary  or  his 
designate  shall  find  that:  • 

(a)  Consideration  has  been  given  by 
the  Center  to  the  potential  contribution 
of  the  activities  proposed  under  the 
Center  to  productivity,  employment  and 
economic  competitiveness  of  the  United 
States; 

(b)  A  high  likelihood  exists  of 
continuing  participation,  advice, 
financial  support  and  other 
contributions  from  the  private  sector; 

(c)  The  host  university  or  other 
nonprofit  institution  has  a  plan  for  the 
management  and  evaluation  of  the 
activities  proposed  within  the  particidar 
Center,  including  the  agreement 
between  the  parties  as  to  the  allocation 
of  patent  rights  on  a  nonexclusive, 
partially  exclusive,  or  exclusive  license 
basis  to  and  inventions  conceived  or 
made  under  the  auspices  of  the  Center; 
and 

(d)  Consideration  has  been  given  to 
any  effects  upon  competition  of  the 
activities  proposed  under  the  Center. 

9171.4    Worlcshope. 

Upon  request  the  Secretary  may  hold 
workshops  with  representatives  from 
the  private  sector  iii  order  to  further  the 
objectives  of  this  part.  Notice  of  such 
workshops  shall  be  published  in  the 
Federal  Register  and  Commerce 
Business  Daily,  within  a  reasonable  time 
before  the  workshop  is  to  be  held.  Such 
notice  shall  state  that  the  workshop  is 
open  to  the  public,  and  shall  give  its 
time  and  location. 

S17a.5    Coordkwtlon/Coopenrtion  wttti 
OttMf  Federal  Agendee. 

While  the  Secretary  is  considering  a 
request  to  provide  staff  assistance  to 
establish  a  specific  Center,  it  may 
become  apparent  that  the  request  covers 
subjects  that  are  of  primary  interest  of 
another  Federal  agency(ies).  In  such  a 
case,  the  Secretary  will  coordinate  the 
request  with  the  other  agency  or 
agencies.  The  Secretary  also  may  seek 
cooperation  fit>m  relevant  Federal 
laboratories  and  agency  programs  that 
may  be  of  assistance  to  Centers. 

917a.6    Antttniet  ConeMeratkme. 

(a)  The  Department  of  Commerce  will 
offer  no  opinion  on  the  antitrust  merits 
of  the  formation  of  any  Center.  In  those 
instances  where  a  proposed  Center 
meets  the  requirements  stated  in  {  I7a.3, 
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the  Secretary  may  seek  the  Attorney 
General's  opinion  as  to  whether  the 
proposed  joint  research  activities  of  a 
Center  would  violate  any  of  the  antitrust 
laws. 

(b)  The  Antitrust  Guide  Concerning 
Research  Joint  Ventures,  published  by 
the  Department  of  Justice  in  November 
4980  and  for  sale  by  the  Superintendent 
of  Documents,  identifies  certain 
behavior  which  could  be  construed  as 
anticompetitive  in  the  formation  of  joint 
resecutih  ventiu^s,  including: 

(1)  Collateral  restraints: 

(i)  Restrictions  upon  members' 
operational  use  of  technical  information 
or  patents  developed  by  the  Center 

(ii)  Restrictions  upon  independent 
research  conducted  by  individual 
members;  and 

(iii)  Restrictions  upon  the  use,  by 
individual  members,  of  technology 
developed  outside  the  Center. 

(2)  Limitations  upon  access  to  the 
joint  research  venture  or  its  results. 

9  17a.7    SubmlMton  of  raqiMsts  for 

(a)  Requests  for  staff  assistance  to  be 
provided  under  this  part  should  be 
directed  to:  Assistant  Secretary  for 
Productivity,  Technology  and 
Innovation,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

(b)  Requests  for  assistance  under 
paragraph  (a),  above,  should  provide 
suf^cient  documentary  evidence  for  the 
Secretary  to  make  the  required  finding 
under  §  17a.3. 

917aJ    Proprtotary  data. 

All  persons  making  a  request  imder 
Section  17a.7  are  cautioned  that  data 
submitted  to  the  Department  may  be 
vulnerable  to  dissemination  under  the 
Freedom  of  Information  Act.  The 
Department  would,  however,  withhold 
any  information  it  deemed  proprietary, 
on  the  basis  of  the  provision  of  5  U.S.C. 
552{b)(4].  The  Department  vnll  consult 
with  the  submitter  of  any  data  requested 
under  the  Freedom  of  Information  Act 
prior  to  the  release  of  such  information. 

$17a^    AdvloelnprapwIngraquMiator 


Any  person  may  request  assistance 
from  the  Department  in  preparing  a 
request  under  S  17a.7.  If  appropriate,  the 
Department  may  hold  a  workshop,  as 
provided  for  in  S  17a.4,  to  facilitate  this 
process. 

9171.10    Aiwndmant  of  pfocadur— . 

(a)  The  Secretary  may  amend  these 
procedures  by  publishing  in  the  Federal 
Register  a  notice  of  proposed 
amendment.  A  thirty  (30)  day  period  will 
be  allowed  from  the  date  of  publication 


for  written  comment  by  the  pubUc  on  the 
proposed  amendment.  Any  amendment 
adopted  shall  be  published  in  the 
Federal  Register. 

(b]  If  the  Secretary  finds  for  good 
cause  that  an  amendment  must  be  made 
in  a  shorter  time  period  than  required  by 
this  section,  he  may  publish  an  interim 
amendment  in  the  Federal  Register,  and 
at  the  same  time,  request  comments  as 
provided  in  paragraph  (a)  of  {  17a.l0. 

[FR  Doc  82-iaM)  FUed  S-11-S2:  B:«)  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  260 

[Doclcet  »ta  RII82-23-000] 

Revision  of  Report  t>y  Natural  Gas 
Pipeline  Companies  on  Service 
Interruptions  Occurring  on  the  Pipeline 
System 

Issued:  May  5, 1982. 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 
action:  Proposed  rule;  extension  of 
comment  period. 

summary:  On  April  6, 1982,  the 
Commission  issued  a  notice  of  proposed 
rulemaking  (47  FR  16644,  April  19, 1982) 
which  would  revise  its  regulations 
relating  to  the  reporting  by  natural  gas 
companies  of  emergencies  affecting 
companies'  service  or  facilities.  The 
revisions  will  improve  the  Conunission's 
ability  to  perform  its  responsibilities 
with  respect  to  assuring  the  adequacy 
and  continuity  of  service  of  the 
companies  that  it  regulates.  At  the 
request  of  the  American  Gas 
Association,  Additional  time  is  being 
granted  for  the  filing  of  comments. 
OATK  Comments  are  due  May  18, 1982. 
AOONCSS:  Comments  on  this  Notice 
should  be  addressed  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  D.C.  20428  and  should 
reference  Docket  No.  RM82-23-000. 
FOR  FURTHER  INFORMATION  CONTACT 
Mark  A.  Greenwald,  Federal  Energy 
Regulatory  Commission,  Office  of 
Pipeline  and  Producer  Regulation,  825 
North  Capitol  Street  NE.,  Room  6300-0, 
Washington,  D.C.  20426.  (202)  357-5789. 
Kraiwtfa  F.  Pfamib. 
Secretary. 

(FR  Doc  >i-usn  PiM  >-n-aa:  a«  us] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

24  CFR  Part  115 
[Ooefcet  Na  R-S2-9M] 

Recognition  of  Sut>stantialy 
Equivalent  Laws 

AOENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  24  CFR  Part  115  which  provides 
for  recognition  by  the  Department  of 
those  State  and  local  fair  housing  laws 
which  provide  rights  and  remedies 
substantially  equivalent  to  those 
provided  by  Title  Vm  of  the  Civil  Rights 
Act  of  1968.  The  purpose  of  this 
proposed  rule  is  to  add  additional 
jurisdictions  to  an  existing  list  of 
recognized  State  and  local  agencies 
which  the  Department  has  foimd  to  be 
substantially  equivalent. 
date:  Comment  Due  Date:  June  11, 1982. 
ADDRESS:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Office  of  General  Counsel,  Rules 
Docket  Clerk,  Room  5218,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street  SW.,  Washington,  D.C.  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  insi>ection  and 
copying  during  regular  business  hours  at 
the  above  address.  The  rule  may  be 
changed  on  the  basis  of  comments 
received 

FOR  FURTHER  INFORMATION  CONTACT 

Steven  J.  Sacks,  Director.  Federal  State 
and  Local  Programs  Division,  Room 
5214.  Department  of  Housing  and  Urban 
Development.  451  7th  Street  SW., 
Washington,  D.C.  20410,  (202)  426-350a 
This  is  not  a  toll-free  number. 


SUFPUOKNTARY  WTORMATION.  This 
Department  is  proposing  to  grant 
recognition  to  the  fair  housing  laws  of 
additional  jurisdictions,  pursuant  to 
section  810(c)  of  Title  VIU  of  the  Civil 
Ri^ts  Act  of  1968.  as  amended  Tlie 
evaluation  of  the  laws  of  these 
jurisdictions  was  conducted  in 
accordance  with  the  firovlsions  of  24 
CFR  Part  115,  with  particular  focus  on 
§S  115.2(a),  115.3  and  115.&  Those 
sections  are  set  forth  to  give  appropriate 
information  to  all  parties  with  an 
interest  in  HUD's  proposed  action. 

Section  115^  Procedures  for 
Recognition  provides  in  (a):  Recognition 
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under  this  part  shall  be  based  on  a 
consideration  of  the  following  materitils 
and  information:  (1)  The  text  of  the 
jurisdiction's  fair  housing  law  and  any 
regulations  or  directives  issued 
thereunder  (2)  the  organization  of  the 
agency  responsible  for  administering 
and  enforcing  such  law;  (3)  the  amount 
of  funds  and  personnel  made  available 
to  such  agency  for  fair  housing  purposes 
during  the  current  operating  year;  (4] 
when  considering  agencies  which  have 
been  in  operation  for  1  year  or  more, 
any  available  indicia  of  the  agency's 
ability  to  satisfactorily  administer  its 
law  consonant  with  the  performance 
standards  delineated  in  §  115.8;  and  (5) 
any  additional  documents  which  the 
agency  may  wish  to  have  considered. 

Section  115.3  Criteria  provides:  In 
order  for  a  determination  to  be  made 
that  a  State  or  local  fair  housing  law 
provides  rights  and  remedies  for  aUeged 
discriminatory  housing  practices  which 
are  substantially  equivaJent  to  those 
provided  in  the  Act,  the  law  or 
ordinance  must:  (a)  Provide  for  an 
administrative  enforcement  body  to 
receive  and  process  complaints;  (b) 
Delegate  to  the  administrative 
enforcement  body  comprehensive 
authority  to  investigate  the  allegations 
of  complaints,  and  power  to  concililate 
complaint  matters;  (c)  Not  place  any 
excessive  burdens  on  the  complainant 
which  might  discourage  the  filing  of 
complaints;  (d)  Not  contain  exemptions 
which  substantially  reduce  the  coverage 
of  housing  accommodations  as 
compared  to  Section  603  of  the  Act 
which  provides  coverage  with  respect  to 
all  dwellings  except,  under  certain 
circumstances,  single-family  homes  sold 
or  rented  by  the  owner,  and  units  in 
owner  occupied  dwellings  containing 
living  quarters  for  no  more  than  four 
families;  and  (e)  Be  stifficiently 
comprehensive  in  its  prohibitions  so  as 
to  be  an  effective  instrument  in  carrying 
out  and  achieving  the  intent  and 
purposes  of  the  Act,  i.e.,  the  prohibition 
of  the  following  acts  if  they  are  based  on 
discrimination  because  of  race,  color, 
religion,  sex,  or  national  origin: 

(1]  Refusal  to  sell  or  rent. 

(2)  Refusal  to  negotiate  for  a  sale  or 
rental. 

(3)  Making  a  dwelling  unavailable. 
(4]  Discriminating  in  terms, 

conditions,  or  privileges  of  sale  or 
rental,  or  in  the  provisions  of  services  or 
facilities. 

(5)  Advertising  in  a  discriminatory 
manner. 

(6)  Falsely  representing  that  a 
dwelling  is  not  available  for  inspection, 
sale  or  rental. 

(7)  Blockbusting. 

(8)  Discrimination  in  financing. 

(9)  Denying  a  person  access  to  or 


membership  or  participation  in  multiple 
listing  services,  real  estate  brokers' 
organizations,  or  other  services. 
Provided,  that  a  law  may  be  determined 
substantially  equivalent  if  it  meets  all  of 
the  criteria  set  forth  in  this  section  but 
does  not  contain  adequate  prohibitions 
with  respect  to  one  or  more  of  the  acts 
based  on  discrimination  because  of  sex, 
or  with  respect  to  one  or  more  of  the 
cases  described  in  paragraphs  (e)  (7).  (8), 
and  (9)  of  this  section,  (f)  In  addition  to 
the  factors  described  in  paragraphs  (a), 
(b),  (c),  (d),  and  (e)  of  this  section, 
consideration  will  be  given  to  the 
provisions  of  the  law  a^ording  judicial 
protection  and  enforcement  of  the  rights 
embodied  in  the  law.  However,  a  law 
may  be  determined  substantially 
equivalent  even  though  it  does  not 
contain  express  provision  for  access  to 
State  or  local  courts. 

Section  115.8  Performance  Standards 
provides:  (a)  The  initial  and  continued 
recognition  by  the  Secretary  that  a  State 
or  local  fair  housing  law  provides  rights 
and  remedies  substantially  equivalent  to 
those  provided  in  the  Act  will  be 
dependent  upon,  where  applicable,  an 
assessment  of  the  State  or  local 
agency's  administration  of  its  fair 
housing  law  to  insure  that  the  law  is  in 
fact  providing  substantially  equivalent 
rights  and  remedies.  The  performance 
standards  set  forth  in  paragraph  (b)  of 
this  section  will  be  used  in  making  such 
assessment,  (b)  A  state  or  local  agency 
must:  (1)  Consistently  and  affirmatively 
seek  the  elimination  of  all  prohibited 
practices  under  its  fair  housing  law;  (2) 
Consistently  and  affirmatively  seek  and 
obtain  the  type  of  relief  designed  to 
prevent  recurrences  of  such  practices; 
(3}  Establish  a  mechanism  for 
monitoring  compliance  with  any 
agreements  or  orders  entered  into  with 
or  issued  by  the  State  or  local  agency  to 
resolve  discriminatory  housing 
practices;  (4)  Engage  in  comprehensive 
and  thorough  investigative  activities; 
and.  (5)  Conunence  and  complete  the 
administrative  processing  of  a  complaint 
in  a  timely  maimer,  i.e.,  the  average 
complaint  should,  under  ordinary 
circimiistances,  be  investigated  and, 
where  applicable,  set  for  conciliation 
within  30-45  days. 

The  Department  is  limiting  the  public 
comment  period  to  30  days.  This  is 
necessary  in  order  to  expedite  the 
equivalency  recognition  process,  so  that 
the  listed  agencies  may  be  recognized  in 
time  to  be  eligible  to  receive  Fair 
Housing  Assistance  Program  funding. 
Interested  persons  and  organizations 
may  on  or  before  June  11, 1982,  file 
written  comments  on  the  proposal.  If 
after  evaluating  any  comments  so 
received,  the  Assistant  Secretary  for 


Fair  Housing  and  Equal  Opportunity  is 
still  of  the  opinion  that  recognition  is 
appropriate,  the  Assistant  Secretary 
shall  grant  such  recognition  by 
amending  24  CFR  115.11. 

This  proposed  rule  does  not  constitute 
a  "major  rule"  as  that  term  is  defined  in 
section  1(b)  of  the  Executive  Order  on 
Federal  Regulation  issued  by  the 
President  on  February  17, 1981.  Analysis 
of  the  proposed  rule  indicates  that  it 
does  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  enviroiunent  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2j(C)  of  the 
National  Environmental  Policy  Act  of 
1969, 42  U.S.C.  4332.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  in  the  Office  of  the  Rules 
Docket  Clerk.  Room  5128,  451  7th  Street. 
SW.,  Washington.  D.C.  20410. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b)  (the  Regulatory  Flexibility  Act) 
the  Undersigned  hereby  certifies  that 
this  rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  was  listed  as  item  D)  3 
(FH&EO  5-81)  under  the  Office  of 
FH&EO  in  the  Department's  Semiannual 
Agenda  of  Regulations  published 
pursuant  to  Executive  Order  12291  and 
the  Regulatory  Flexibility  Act,  August 
17, 1981  (46  FR  41732). 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  is  14.400. 

List  of  Subjects  in  24  CFR  Part  115 

Fair  housing,  Intergovernmental 
relations. 

PART  115— RECOGNITION  OF 
SUBSTANTIALLY  EQUIVALENT  LAWS 

Accordingly,  it  is  proposed  to  amend 
24  CFR  115.11  by  adding  the  following 
jurisdictions: 

$115.11    Jurtodielioiw  with  SulMtantMy 
E<|ulvaiwit  Laws. 


SUtM 
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Montana 


Localities 


Prince  George'*  County, 

Maryland 
Kansas  City,  Missouri 
Mecklenburg  County, 

North  Carolina 
New  Hanover  County, 

North  Carolina 
Knoxville,  Tennessee 
Beckley.  West  Virginia 
Huntun^oa  West 

Vii^ginia 
Beloit  Wisconsin 


New  Haven.  Connecticut 
Jacksonville,  Florida 
St.  Petersburg.  Florida 
Bloomington.  Illinois 
Evanston.  Illinois 
Springfield.  Illinois 
Columbus,  Indiana 
Gary.  Indiana 
South  Bend.  Indiana 
Iowa  City,  Iowa 
Salina,  Kansas 
Wichita,  Kansas 
Howard  County, 
Maryland 

(Sec,  810(c)  of  the  Civil  Rights  Act  of  1968,  42 
U.S.C.  3610;  Sec.  234  of  the  Housing  and 
Community  Development  Amendments  of 
1978) 

Dated:  April  19, 1982. 
Antonio  Mooroig. 

Assistant  Secretary  for  Fair  Housing  and 

Equal  Opportunity. 

(FR  Doc.  81-uaae  nM  s-ii-az:  tM  un) 


Office  Off  Assistant  Secretary  for 
HousInQ— Federal  Housing 


24  CFR  Parts  203. 204, 207, 213. 220. 
221  and  232 

[Dodiet  No.  R-S2-977] 

iasuo  Date  Of  Dettentiires 

AOCNCv:  Office  of  Assistant  Secretary 
for  Housing — ^Federal  Housing 
Ckinunissioner,  HUD. 
ACTKM:  Proposed  rule. 


t:  In  view  of  the  fact  that 
numerous  mortgagees  are  imable  to 
effect  an  assignment  within  the  requisite 
30  day  period  under  existing  regulations, 
the  additional  period  provided  in  this 
proposal  bestows  an  additional  benefit 
upon  such  mortgagees.  These  proposed 
amendments  provide  for  a  change  in  the 
issue  date  of  debentures  which  are 
issued  in  connection  with  the  settlement 
of  coinsurance,  conveyed  property,  and 
assigned  mortgage  claims.  A  change  in 
the  definition  of  the  date  of  a  covenant 
default  is  also  provided.  The  proposal 
would  apply  only  to  debentures  issued 
on  or  after  the  effective  date  of  the  final 
rule. 

DATC  Comment  Due  Date:  July  12, 1982. 
Aoomsa:  Interested  persons  are  invited 
to  submit  comments  regarding  this  rule 
to  the  Office  of  General  Counsel,  Rules 
Docket  CSerk,  Room  5218,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  SW.,  Washington,  D.C.  20410. 
Comments  should  refer  to  the  above 
docket  nomber  and  title.  A  copy  of  each 


conunent  submitted  will  be  available  for 
public  inspection  and  copying  during 
regular  business  hours  at  the  above 
address.  The  Proposed  Rule  may  be 
changed  on  the  basis  of  comments 
received. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shirley  A.  Evans,  Acting  Director,  Office 
of  Finance  and  Accounting,  Department 
of  Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Room  2202, 
Washington,  D.C.  20410,  (202)  755-6310. 
(This  is  not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION.  The 
proposed  amendments  to  the  single 
family  regulations  require  that 
debentures  issued  under  the  provisions 
.  of  24  CFR  203.410(a)  (conveyed 
properties)  be  dated  as  of  the  later  of: 
The  date  of  default  or  the  first  day  of  the 
month  next  following  the  date  on  which 
an  allowance  for  mortgage  interest 
terminates  under  24  CFR  203.402a:  that 
debentures  issued  imder  the  provisions 
of  24  CFR  204.351  be  dated  as  of  the  first 
day  of  the  month  next  following  the  date 
on  which  payment  of  insurance  benefits 
occurred;  and  that  debentures  issued 
imder  the  provisions  of  24  CFR 
203.410(b)  and  203.486  (assigned 
mortgages)  be  dated  as  of  the  first  day 
of  the  month  next  following  the  date  of 
assignment  and  mature  20  years 
thereafter.  In  addition,  in  the  above 
single  family  conveyance,  assignment 
and  coinsurance  cases,  there  would  be 
included  a  cash  payment  made  to  the 
lender  in  an  amount  equivalent  to  the 
debenture  intertest  which  would  have 
been  earned  from  the  date  on  which  an 
allowance  for  mortgage  interest  was 
terminated  under  S  203.402a 
(conveyance  cases);  from  the  date  the 
mortgage  was  assigned  (assignment 
cases)  and  from  the  date  on  which 
payment  of  insurance  benefits  occurred 
(coinsurance  cases)  to  the  date  of  the 
debenture.  This  is  in  addition  to  the 
cash  adjustment  otherwise  provided  in 
S  203.411  (amended  and  redesignated 
herein  as  S  203.411(a))  of  this  chapter. 

The  proposed  amendments  to  the 
multifamily  regulations  require  that 
assignments  under  24  CFR  207.258(b), 
213.270(c).  220.821,  232.880  and 
221.255(d)  (a  single  family  regulation) 
take  place  the  first  day  of  the  first  or 
second  month  (or  the  first  of  such  later 
month  as  may  be  approved  by  the 
Commissioner  in  writing]  following  the 
date  of  the  filing  of  the  notice  of 
intention  to  exercise  the  assignment 
option.  Multifamily  regulations  which 
are  not  specifically  cited  herein  are 
covered  by  these  provisions  through 
incorporation  by  reference. 

In  view  of  the  fact  that  numerous 
mortgagees  are  unable  to  effect  an 


assignment  %vithin  the  requisite  30  day 
period  under  existing  regulations,  the 
additional  period  provided  in  this 
proposal  bestows  an  additional  benefit 
upon  such  mortgagees.  The  proposal 
would  apply  only  to  debentures  issued 
on  or  after  the  effective  date  of  the  final 
rule. 

Under  existing  multifamily 
regulations,  debentm«s  issued  in 
payment  of  a  claim  are  dated  as  of  the 
date  of  default  (which,  in  monetary 
default  cases,  is  always  the  first  of  the 
month);  however,  debentures  issued  in 
cases  involving  a  covenant  default 
(which  could  occur  any  day  of  the 
month)  must  be  dated  as  of  the  date  of 
default  The  provisions  of  24  CFR 
207.255(d)  have  been  amended  to 
provide  that  the  date  of  a  covenant 
default  be  the  first  day  of  the  month 
next  following  the  date  of  the  first 
uncorrected  failure  to  perform  a 
covenant  or  obligation.  The  net  effect  of 
these  proposed  amendments  is  to  reduce 
the  number  of  issue  tmd  maturity  dates 
fivm  a  possible  365  to  12  annually 

This  rule  does  not  constitute  a  "ma|or 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  12291  on 
Federal  Regulation  issued  by  the 
President  on  February  17, 1961.  Analjrsis 
of  the  rule  indicates  that  it  does  not  (1) 
Have  an  annual  effect  on  the  economy    - 
of  $100  million  or  more;  (2)  cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  eiqrart 
markets. 

Pursuant  to  section  605(b)  of  tiie 
Regulatory  Flexibility  Act  the 
Undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  was  listed  as  item  C)  14.(H- 
24-81)  under  the  Office  of  Housing  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  August  17, 
1981  (46  FR  41706)  pursuant  to  Executive 
Order  12291  and  Uie  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.106, 
14.115. 14.117, 14.118, 14.119, 14.121, 
14.122, 14.127. 14.129, 14.134. 14.135. 
14.137, 14.139,  and  14.161. 
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list  of  Subjects: 
24CFRPart203 

Home  improvement.  Loan  programs — 
housing  and  community  development. 
Mortgage  insurance.  Solar  energy. 

24  CFR  Part  204 

Mortgage  insurance. 

24  CFR  Part  207 

Mortgage  insurance.  Rental  housing. 
Mobile  home  parks. 

24  CFR  Part  213 

Mortgage  insurance.  Cooperatives. 

24  CFR  Part  220 

Home  improvements.  Mortgage 
insurance.  Urban  renewal,  Rental 
housing.  Loan  programs — housing  and 
community  development.  Projects. 

24  CFR  Part  221 

Condominiums.  Low  and  moderate 
income  housing.  Mortgage  insurance. 
Displaced  families.  Single  family 
housing.  Projects,  Cooperatives. 

24  CFR  Part  232 

Fire  prevention.  Health  facilities.  Loan 
programs — health,  Loan  programs — 
housing  and  community  development. 
Mortgage  insurance.  Nursing  homes. 
Intermediate  care  facilities. 

Accordingly.  Chapter  n  is  proposed  to 
be  amended  as  follows: 

PART  203— MUTUAL  MORTGAGE 
INSURANCE  AND  REHABILITATION 
LOANS 

Subpart  B— Contract  RIgtits  and 
Obligations 

1.  Section  203.410  would  be  revised  to 
read  as  follows: 

$203,410    lasiM  date  of  debentures. 

(a)  Conveyed  properties.  Where  the 
property  is  conveyed  to  the 
Commissioner,  debentures  shall  be 
dated  and  issued  as  of  the  later  of: 

(1)  The  Date  of  default  as  defined  in 
this  part  or 

(2)  The  first  day  of  the  month  next 
following  the  date  on  which  an 
allowance  for  mortgage  interest 
terminates  under  §  203.402a. 

(b)  Assigned  mortgages.  Where  the 
mortgage  is  assigned  to  the 
Commissioner,  debentures  shall  be 
dated  and  issued  as  of  the  first  day  of 
the  month  next  following  the  date  of  the 
assignment. 

2.  Section  203.411  would  be  revised  to 
read  as  follows: 

f  203.411    Caah  adtustmenL 

A  check  shaU  be  issued  to  the 
mortgagee  in  payment  of: 


(a)  Any  difference  of  less  than  $50 
between  the  amount  of  debentures  to  be 
issued  to  the  mortgagee  and  the  total 
amount  of  the  mortgagee's  claim  as 
approved  by  the  Commissioner. 

(b)  An  amoimt  equivalent  to  the 
debenture  interest  from  the  date  on 
which  an  allowance  for  mortgage 
interest  terminates  under  §  203.402a  to 
the  date  of  the  debentxires. 

(c)  An  amount  equivalent  to  the 
debenture  interest  &om  the  date  of 
assignment  of  the  mortgage  to  the  date 
of  the  debentures. 

3.  Section  203.486  would  be  revised  to 
read  as  follows: 

§203.486    Issue  date  of  debentures. 

The  debentures  shall  be  dated  and 
issued  as  of  the  first  day  of  the  month 
next  following  the  date  of  the 
assignment  of  the  loan. 

4.  Section  203.487  would  be  revised  to 
read  as  follows: 

§203.487    Cash  adiusbnent 

A  check  shall  be  issued  to  the 
mortgagee  in  payment  of: 

(a)  Any  difference  of  less  than  $50 
between  the  amount  of  debentiu^s  to  be 
issued  to  the  mortgagee  and  the  total 
amount  of  the  mortgagee's  claim,  as 
approved  by  the  Commissioner. 

(b)  An  amount  equivalent  to  the 
debenture  interest  from  the  date  on 
which  an  allowance7or  mortgage 
interest  terminates  under  S  203.402a  to 
the  date  of  the  debentures. 

(c)  An  amount  equivalent  to  the 
debenture  interest  from  the  date  of 
assignment  of  the  mortgage  to  the  date 
of  the  debentures. 

PART  204— COINSURANCE 

Subpart  8— Contract  Rights  and 
Obligations 

5.  Section  204.350  would  be  revised  to 
read  as  follows: 

§204.350    Debentures. 

All  of  the  provisions  of  SS  203405 
through  203.400  and  §  203.411(a]  of  this 
chapter  shall  apply  to  .mortgages  insured 
under  this  subpart,  except  that  the 
debentures  shall  bear  interest  at  the  rate 
in  effect  on  the  effective  date  of  the 
Mortgage  Insurance  Certificate. 

6.  Section  204.351  would  be  revised  to 
read  as  follows: 

§204.381    Issue  date  of  debentures. 

The  debentures  shall  be  dated  and 
issued  as  of  the  first  day  of  the  month 
next  following  the  date  on  which 
payment  of  insurance  benefits  occurs.  A 
check  shall  be  issued  to  the  mortgagee 
in  payment  of  an  amount  equivalent  to 
the  debenture  interest  from  the  date  on 


which  payment  of  insurance  benefits 
occurs  to  the  date  of  the  debentures. 

PART  207— MULTIFAMILY  HOUSING 
MORTGAGE  INSURANCE 

Sut>part  B— Contract  Rights  and 
Obligations 

7.  Section  207.255  paragraph  (d)  (1) 
would  be  revised  to  read  as  follows: 

§207.255    Defaults. 


(d)  *  *  * 

(1)  The  first  day  of  the  month  next 
following  the  date  of  the  first 
uncorrected  failure  to  perform  a 
covenant  or  obligation;  or 

8.  The  introductory  text  of  §  207.258 
(b)  would  be  revised  to  read  as  follows: 

§  207.258    Insurance  dahn  requirements. 

♦        *        *        *        « 

(a)*** 

(b)  Assignment  of  mortgage  to 
Commissioner.  If  the  mortgage  elects  to 
assign  the  mortgage  to  the 
Conmiissioner,  it  shall,  on  the  first  day 
of  the  first  or  second  month  following 
the  date  of  the  notice  of  such  election,  or 
on  the  first  of  such  later  month  as  may 
be  approved  by  the  Commissioner  in 
writing,  file  its  application  for  insurance 
benefits  and  assign  to  the 
Conmiissioner,  in  such  manner  as  the 
Conmiissioner  may  require,  the  credit 
in8trument(s]  and  the  realty  and  chattel 
seciuity  instruments.  For  purposes  of 
this  section,  if  the  first  day  of  the  month 
falls  on  a  weekend  or  a  holiday,  the 
assignment  shall  be  recorded  on  the  first 
business  day  thereafter,  with  the 
assignment  being  deemed  to  have  been 
made  on  the  first  day  of  the  month  for 
purposes  of  issuance  of  debentures.  In 
addition,  the  following  requirements 
shall  be  met 


PART  213-COOPERATIVE  HOUSING 
MORTGAGE  INSURANCE 

Sul)part  B— Contract  Rights  and 
Obligations— Projects 

9.  The  introductory  text  of  S  213.270 
(c)  would  be  revised  to  read  as  follows: 

§  213.270    Supplementary  loans;  slectlon 
of  action:  rlalnii  dabantura^ 

^^>  v^iF«*^rvvf  ^^^^i^iv^^  %^^^i^^^vv«aav  ^^vv 


(c)  Items  to  be  filed  on  submitting 
claim.  For  the  purposes  of  this  section,  if 
the  first  day  of  the  month  falls  on  a 
weekend  or  a  holiday,  the  assignment 
shall  be  recorded  on  the  first  business 
day  thereafter,  with  the  assignment 
being  deemed  to  have  been  made  on  the 
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first  day  of  the  month  for  purposes  of 
issuance  of  debentures.  On  the  first  day 
of  the  first  or  second  month  following 
the  filing  of  the  notice  of  intention  to  file 
claim,  or  on  the  first  of  such  later  month 
as  may  be  agreed  upon  by  the 
Commissioner  in  writing,  the  lender 
shall  file  with  the  Commissioner 
*        *, ,      t        *        * 

|l 
PART  220— URBAN  RENEWAL 
MORTGAGE  INSURANCE  AND 
INSURED  IMPROVEMENT  LOANS 

Subpart  D— Contract  Rights  and 
Ol>ligation8— Projects 

10.  The  introductory  text  of  §  220.821 
would  be  revised  to  read  as  follows: 

§  220.821    Items  to  b*  fll«d  on  submitting 
claim. 

For  the  purposes  of  this  section,  if  the 
first  day  of  the  month  falls  on  a 
weekend  or  a  holiday,  the  assignment 
shall  be  recorded  on  the  first  business 
day  thereafter,  with  the  assignment 
being  deemed  to  have  been  made  on  the 
first  day  of  the  month  for  purposes  of 
issuance  of  debentures.  On  the  first  day 
of  the  first  or  second  month  following 
the  filing  of  the  notice  of  intention  to  file 
claim,  or  on  the  first  of  such  later  month 
as  may  be  agreed  upon  by  the 
Commissioner  in  writing,  the  lender 
shall  file  with  the  Commissioner: 


PART  221— LOW  COST  AND 
MODERATE  INCOME  MORTGAGE 
INSURANCE 

Subpart  B— Contract  Rights  and 
Obligations— Low  Cost  Homes 

11.  Section  221.255  paragraph  (d) 
would  be  revised  to  read  as  follows: 

{  221.255    Assignment  option. 

***** 

(d)  The  debentures  issued  pursuant  to 
the  exercise  of  an  assignment  option 
shall  be  dated  and  issued  as  of  the  date 
the  mortgage  is  assigned  to  the 
Commissioner  which  shall  be  the  first 
day  of  the  first  or  second  month  (or  the 
first  of  Buch  later  month  as  may  be 
approved  by  the  Commissioner  in 
writing)  following  the  date  of  the  filing 
of  the  notice  of  intention  to  exercise  the 
assignment  option.  For  the  purposes  of 
this  section,  if  the  first  day  of  the  month 
falls  on  a  weekend  or  a  holiday,  the 
assignment  shall  be  recorded  on  the  first 
business  day  thereafter,  with  the 
assignment  being  deemed  to  have  been 
made  on  the  first  day  of  the  month  for 
purposes  of  issuance  of  debentures.  The 


debentures  shall  mature  10  years  after 
the  date  of  issuance. 


PART  232— NURSING  HOMES  AND 
INTERMEDIATE  CARE  FACILITIES 
MORTGAGE  INSURANCE 

Subpart  D— Contract  Rights  and 
Obligations 

12.  The  introductory  text  of  5  232.880 
would  be  revised  to  read  as  follows: 

§232.880    Items  to  be  delivered  on 
sulNnltting  claim. 

For  the  purposes  of  this  section,  if  the 
first  day  of  the  month  falls  on  a 
weekend  or  a  holiday,  the  assignment 
shall  be  recorded  on  the  first  business 
day  thereafter,  with  the  assignment 
being  deemed  to  have  been  made  on  the 
first  day  of  the  month  for  purposes  of 
issuance  of  debentures.  On  the  first  day 
of  the  first  or  second  month  following 
the  filing  of  the  notice  of  intention  to  file 
claim,  or  on  the  first  day  of  such  later 
month  as  may  be  agreed  upon  by  the 
Commissioner  in  writing,  the  lender 
shall  dehver  to  the  Commissioner: 
***** 

(Sea  211  of  the  National  Housing  Act  (12 
U.S.C.  1701  et  seq.);  Sec.  7(d)  of  the 
Department  of  HUD  Act  (42  U.S.C.  3535(d])) 

Dated:  April  5. 1982. 
Philip  Abrama, 

General  Deputy  Assistant  Secretary  for 
Housing— Deputy  Federal  Housing 
Commissioner. 

[FK  Doc.  82-12864  Filed  S-11-82:  8:45  mill 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  9 
(Notice  No.  411] 

Chalk  Hill  Viticulturai  Area 

agency:  Bureau  of  Alcohol.  Tobacco 

and  Firearms,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  (ATF)  is 
considering  the  establishment  of  a 
viticulturai  area  in  Sonoma  Coimty, 
California,  approximately  eight  miles 
north  of  Santa  Rosa,  to  be  known  as 
"Chalk  Hill."  This  proposal  is  based 
upon  a  petition  submitted  by  seven 
industry  members  in  the  area.  Although 
the  petitioners  propose  that  the  area  be 
known  as  "Sonoma  Chalk  Hill,"  ATF  is 
proposing  the  alternate  appellation, 
"Chalk  Hill."  The  establishment  of 


viticulturai  areas  and  their  subsequ«it 
use  as  appellations  of  origin  in  wine 
labeling  and  advertising  will  allow 
wineries  to  better  designate  the  specific 
grape-growing  areas  where  their  wines 
come  &om  and  will  enable  consimiers  to 
better  identify  the  wines  they  purchase. 

DATES:  Written  comments  must  be 
received  by  July  12, 1982. 

ADDRESS:  Send  written  comments  to: 
Chief,  Regulations  and  Procedures 
Division,  Bureau  of  Alcohol,  Tobacco 
and  Firearms,  P.O.  Box  385,  Washington. 
D.C  20044-0385,  [Notice  No.  411). 

Copies  of  the  petition,  the  proposed 
regulations,  the  appropriate  maps,  and 
the  wirtten  comments  will  be  available 
for  public  inspection  during  normal 
business  hours  at  the  ATF  Reading 
Room.  Room  4405,  Federal  Building,  12th 
and  Pennsylvania  Avenue,  NW., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

}im  Whitley,  Research  and  Regulations 
Branch,  Bureau  of  Alcohol.  Tobacco  and 
Firearms,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  D.C.  20226  (202--566- 
7628). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  August  23, 1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR  37672, 
54624)  revising  regulations  in  27  CFR 
Part  4.  These  regulations  provide  for  the 
establishment  of  definite  American 
viticulturai  areas  and  allow  for  their  use 
as  appellations  of  origin  on  wine  labels 
and  in  wine  advertisements.  The 
American  viticulturai  areas  are  listed  in 
27  CFR  Part  9. 

Section  4.25a(e)(l),  Title  27,  CFR, 
defines  an  American  viticulturai  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
feattu*es.  Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticulturai  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticulturai  area. 
The  petition  should  include — 

(a)  Evidence  that  the  name  of  the 
proposed  viticulturai  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  fiistorical  or  current  evidence  that 
the  boundaries  of  the  viticulturai  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticulturai  features  of 
the  proposed  area  from  surrounding 
areas; 

(d)  A  description  of  the  specific 
boundaries  of  the  viticulturai  area, 
based  on  the  features  which  can  be 


/ 
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found  on  United  States  Geological 
Survey  (U.S.G.S.]  maps  of  the  largest 
applicable  scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map  with  the  boundaries  prominently 
marked. 

Petition 

ATF  has  received  a  petition  proposing 
an  area  of  approximately  27  square 
miles,  located  in  Sonoma  County  eight 
miles  north  of  Santa  Rosa,  as  a 
viticultural  area  requested  by  the 
petitioners  to  be  known  as  "Sonoma 
Chalk  Hill."  Currently,  there  are  more 
than  1,000  acres  of  producing  vineyards 
and  two  producing  wineries  in  the 
proposed  area. 

The  petitioners  claim  that  the 
proposed  viticultural  area  is 
distinguished  from  surrounding  areas  by 
historical  reference,  climate,  soil  type, 
geographical  and  physical  features.  The 
petitioners  base  these  claims  on  the 
following: 

a.  Use  of  the  county  name  "'Sonoma" 
as  part  of  the  viticultural  area  name  will 
help  consumers  identify  the  wine  from 
the  petitioned  area  as  being  from 
Sonoma  County  and  not  &om  another 
political  sub-division  also  known  for 
wine  production.  The  wine  and  grape- 
growing  history  of  the  proposed  area 
follows  closely  that  of  Sonoma  County. 

b.  Sonoma  County  has  historically 
been  known  for  its  wine  production.  By 
the  1880's,  Sonoma  wines  were  receiving 
awards  at  expositions  in  the  U.S.  and 
abroad. 

c.  The  area  within  the  boundaries  of 
the  proposed  viticultural  area  is  known 
locally  as  "Chalk  Hill"  and  takes  its 
name  from  the  hill  of  the  same  name 
located  within  the  proposed  areas. 

d.  Cultivation  of  grapes  in  Sonoma 
County  began  with  the  founding  of 
Sonoma  Mission  in  1824.  By  1855,  grapes 
were  being  cultivated  at  Windsor,  the 
principal  town  closest  to  the  proposed 
area.  By  the  mid  isgo's,  there  were  a 
half  dozen  wineries  located  in  the 
Windsor  area  and  43  vineyardists 
fanning  1,038  acres  of  grapes. 

e.  Reference  in  the  Historical  Atlas 
Map  of  Sonoma  County  (1877) 
documents  vineyards  at  seven  different 
locations  of  the  Chalk  Hill  area. 

f.  References  are  made  by  long  time 
residents  in  the  Chalk  Hill  area  to  a 
Chishoim  winery  located  on  Chalk  Hill 
Road  which  operated  long  before 
Prohibition.  This  winery  operated  at 
least  until  World  War  II  since  it  is  listed 
in  the  1937  Directory  of  American 
Wineries. 

g.  References  are  also  made  to  the 
Tarwater  Winery  in  the  southeast  of  the 
Chalk  Hill  area.  The  Tarwater  Farm  is 


shown  on  the  1877  AtJas  Map  of  Sonoma 
County. 

h.  The  proposed  area  is  distinguished 
by  a  micro-climate  with  a  marine 
influence.  Based  on  the  University  of 
California  heat  summation  scale, 
temperatures  range  from  Region  I.  less 
than  2,500  degree  days,  to  Region  II, 
2,501  to  3,000  degree  days.  Most  of  the 
area's  vineyards  lie  within  a  zone 
comprised  of  thermal  belts  which 
protect  them  from  damaging  spring  frost. 

i.  The  climate  of  the  proposed  area  is 
influenced  by  the  location  of  Mount  St. 
Helena  in  relation  to  the  mouth  of  the 
Russian  River  and  San  Pablo  Bay.  The 
atmospheric  conditions  created  by  the 
relationship  of  these  physical  features 
results  in  a  "September"  vineyard  area. 
This  means  that  the  harvests  are  usually 
completed  by  the  end  of  September  even 
for  late-ripening  grape  varieties  which 
are  not  normally  harvested  until 
October  in  surrounding  areas.  The 
proposed  area  is  warmer  than  the 
greater  Russian  Valley  and  cooler  than 
Alexander  Valley  and  Dry  Creek  Valley. 

j.  The  proposed  Chalk  Hill  area  is 
different  from  the  surrounding  areas  of 
Alexander  Valley,  Dry  Creek  Valley  and 
the  Russian  River  VaUey.  Surveyors 
advise  that  public  and  professional 
perception  of  a  valley  is  the  valley  floor 
itself.  The  vineyards  of  the  Chalk  Hill 
area  are  planted  on  landfi,  which  are 
gently  rolling  to  steep  and  can  be 
described  as  bench-lands,  table-lands 
and  hills.  Many  vineyards  planted  on 
the  steeper  slopes  are  contoured  and 
terraced.  Therefore,  it  is  not  correct  to 
label  a  wine  as  being  from  a  "valley" 
viticultural  area  unless  the  grapes  are 
grown  at  the  lower  tillable  elevation.  A 
wine  from  grapes  produced  in  one  area 
will  have  some  of  the  qualities  of  wine 
made  from  the  same  type  of  grape  from 
each  of  the  other  areas,  but  it  will  also 
have  qualities  which  are  different. 

k.  The  average  annual  rainfall  in  the 
proposed  area  is  approximately  36 
inches,  almost  all  of  which  occurs 
between  November  1  and  March  31. 

1.  The  proposed  area  is  distinguished 
by  "white"  soil.  The  soils  range  from 
sandy  to  silt  loam,  clay  and  guartzite 
and  are  high  in  volcanic  ash  ("white" 
soil]  deposited  as  a  result  of  the 
volcanic  activity  of  Mount  St.  Helena. 
The  vineyards  in  the  area  are  planted  in 
deep  soils  but  ones  which  are  lower  in 
fertility.  This  soil  contributes  to  the  high 
quality  of  the  fruit  produced  by  those 
vineyards. 

m.  The  elevation  of  over  95%  of  the 
land  in  the  proposed  area  ranges  from 
200  feet  to  about  1.330  feet  compared 
with  elevations  on  the  floor  off  the 
Russian  River  Valley  of  about  100  feet. 
The  predominant  vineyard  plantings  in 


the  area  are  at  elevations  ranging  from 
200  feet  to  800  feet. 

The  boundaries  of  the  proposed  Chalk 
Hill  viticultural  area  may  be  found  on 
two  U.S.G.S.  7.5  minute  quadrangle 
maps,  (Mark  West  Springs  Quadrangle 
CaUfomia  and  Healdsburg  Quadrangle 
California]. 

The  boundaries,  as  proposed  by  the 
petitioners,  are  described  in  proposed 
S  9.52. 

Executive  Order  12291 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  classified 
as  a  "major  rule"  within  the  meaning  of 
Executive  Order  12291,  46  FR 13193 
(1981],  because  it  will  not  have  an 
annual  effect  on  the  economy  of  $100 
million  dollars  or  more;  it  will  not  result 
in  a  major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  and  it 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
ffnal  regulatory  flexibility  analysis  (5 
U.S.C.  603.  604]  are  not  expected  to 
apply  to  this  proposed  rule  because  the 
proposal,  if  promulgated  as  a  final  rule, 
is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  Since  the 
benefits  to  be  derived  from  using  a  new 
viticultural  area  appellation  of  origin  are 
intangible,  ATF  cannot  conclusively 
determine  what  the  economic  impact 
will  be  on  the  affected  small  entities  in 
the  area.  However,  from  the  information 
we  currently  have  available  on  the 
proposed  Chalk  Hill  viticultural  area, 
ATF  does  not  feel  that  the  use  of  this 
appellation  of  origin  will  have  a 
si^iificant  economic  impact  on  a 
substantial  number  of  small  entities. 

Viticultural  Area  Name 

ATF  has  reservations  regarding  the 
use  of  the  county  name,  "Sonoma",  in 
the  appellation  "Sonoma  Chalk  Hill"  as 
the  petitioners  propose.  While  the 
petition  documents  the  wine  and  grape- 
growing  history  of  Sonoma  County  and 
states  that  the  history  of  the  "Chalk 
Hill"  area  closely  follows  that  of  the 
county,  it  does  not  sufficiently  establish 
that  the  proposed  area  is  known  either 
locally  or  nationally  as  "Sonoma  Chalk 
Hill."  The  pedtioners  have  indicated 
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that  their  purpose  for  including  the  name 
of  the  county  in  the  viticultural  area  is  to 
inform  the  consumers  that  the  Chalk  Hill 
area  is  in  Sonoma  County.  This 
identiflcation  could  be  achieved  by 
placing  "Sonoma  County"  on  the  label. 
In  addition,  ATF  is  concerned  that 
consumers  will  confuse  the  "Sonoma 
Chalk  Hill"  appellation  with  the 
"Sonoma  Valley"  appellation,  another 
proposed  viticultural  area  in  the  county. 

ATF,  therefore,  proposes  that  this 
viticultural  area  be  known  as  "Chalk 
Hill."  The  petition  supports  this 
appellation.  The  Chalk  Hill,  located  on 
the  north  boimdary  line,  and  the  Chalk 
Hill  Road,  which  runs  north  and  south 
through  the  center  of  the  proposed  area, 
can  be  seen  on  the  U.S.G.S.  7.5  minute 
map,  Healdsburg  Quadrangle  California. 
The  petitioners  also  state  &at  the  area 
i84cnown  locally  as  "Chalk  HilL" 

Viticultural  Area  Boundaries 

ATF  has  noted  that  the  proposed 
boundary  lines  for  the  Chalk  Hill 
viticultural  area  depicted  in  §  9.52(a]  (9) 
and  (10}  overlap  into  the  proposed 
^exander  Valley  viticultural  area  by  a 
triangular  strip  of  land,  550  feet  at  its 
widest  point.  In  addition,  the  proposed 
Russiaa  River  Valley  viticultural  area 
includes  aU  of  the  proposed  Chalk  Hill 
area  except  for  that  area  which  overlaps 
into  the  Alexander  Valley  viticultural 
area. 

Public  Partic^tion — Written  Comments 

ATF  requests  interested  persons  to 
submit  comments  regarding  this 
proposed  viticultural  area.  Although  this 
notice  proposes  possible  boundaries  for 
the  Chalk  Hill  viticultural  area, 
comments  concerning  other  possible 
boundaries  for  this  viticultiu-al  area  will 
be  considered  as  well.  ATF  is  also 
particularly  interested  in  comments 
regarding  the  viticxdtural  area  name  and 
comments  regarding  the  overlapping 
boundaries. 

Since  the  petitioner  has  included  in 
this  petition  an  area  that  would  overlap 
into  the  proposed  Alexander  Valley 
viticultural  area  and  since  the  proposed 
Chalk  Hill  viticultural  area  would  be 
totally  within  the  proposed  Russian 
River  Valley  viticultural  area,  ATF  is 
particularly  interested  in  receiving 
historical  or  current  evidence  that  would 
substantiate  that  the  subject  overlapping 
areas  have  been  historically  or  are 
currently  known  by  both  the  other 
proposed  viticultural  area  names.  How 
should  the  boundaries  be  modiHed  to 
eliminate  the  overlapping  areas  in 
absence  of  sufficient  historical  or 
current  evidence? 

All  pertinent  conunents  will  be 
considered  prior  to  the  proposal  of  final 


regulations.  Comments  are  not 
considered  confidential.  Any  material 
which  the  commenter  considers  to  be 
confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comments.  The  name  of 
any  person  submitting  comments  is  not 
exempt  from  disclosure. 

Any  interested  person  who  desires  an 
opportimity  to  comment  orally  at  a 
public  hearing  on  these  proposed 
regulations  should  make  a  request  in 
writing,  to  the  Director  within  the  60-day 
comment  period.  The  request  should 
include  reasons  why  the  commenter 
feels  that  a  public  hearing  is  necessary. 
The  Director,  however,  reserves  the 
right  to  determine  whether  a  public 
hearing  will  be  held. 

Drafting  Infonnation 

The  principal  author  of  this  document 
is  Joan  Deerwester,  Research  and 
Regulations  Branch,  Bureau  of  Alcohol, 
Tobacco  and  Firearms.  However, 
personnel  in  other  offices  of  the  Bureau 
also  participated  in  preparation  of  this 
document  both  in  matters  of  substance 
and  style. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure.  Consumer  protection. 
Viticultural  areas.  Wine. 

Audiority 

Accordingly,  under  the  authority  in  27 
U.S.C.  205  (49  Stat.  981.  as  amended), 
ATF  proposes  the  amendment  of  27  CFR 
Part  9  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  table  of  sections  in 
27  CFR  Part  9,  Subpart  C,  is  amended  to 
add  the  title  of  §  9.52  as  follows: 

Sultpart  C— Approved  American  VMculturai 
Areas 


9.52    Chalk  Hill 

Para.  2.  Subpart  C  is  amended  by 
adding  §  9.52  to  read  as  follows: 

Subpart  C— Approved  American 
Viticultural  Atmw 


S9.S2    CtialkHIN. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Chalk 
Hill". 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  Chalk  Hill  viticultural  area  are  the 
U.S.G.S.  maps  titled: 


"Mark  West  Springs  Quadrangle, 
California",  7.5  minute  series,  1958;  and 

"Healdsburg  Quadrangle,  California", 
7.5  minute  series,  1955  (Photorevised 
1980). 

(c)  Boundaries.  The  Chalk  Hill 
viticultural  area  is  located  near  the  town 
of  Windsor  in  Sonoma  County, 
California. 

(1)  Beginning  at  the  far  southwestern 
comer  of  the  area,  on  the  "Healdsburg" 
quadrangle  map,  at  the  intersection  of 
the  county  road,  Arata  Lane,  with  old 
U.S.  Highway  101;  thence  running  east 
along  the  south  line  of  Section  2,  Section 
1  and  Section  6  to  the  point  of 
intersection  with  the  Pacific  Gas  and 
Electric  power  line; 

(2)  Thence  following  the  power  line 
soudieasterly  to  its  intersection  with 
Pool  Creek:  dience  following  Pool  Creek 
south  downstream  to  its  intersection 
with  the  west  line  of  Section  17;  thence 
south  along  the  section  line  to  its 
meeting  with  the  south  line  of  Section 
17: 

(3)  llience  following  the  south  line  of 
Section  17  east  to  its  meeting  the  east 
line  of  Section  17; 

(4)  Thence  continuing  north  on  the 
east  section  line  through  Section  17  and 
into  Section  8  to  its  intersection  with 
Leslie  Road; 

(5)  Thence  following  LesUe  Road 
northeast  to  its  intersection  with  the 
common  section  line  between  Sections  9 
and  10; 

(6)  Thence  southeast  in  a  straight  line 
crossing  Section  10  and  continuing  to 
the  jimction  of  a  drainage  (running 
North)  with  the  major  creek  known  as 
Mark  West  Creek  in  the  southwest 
comer  of  Section  11;  thence  600  feet 
northeast  in  a  straight  line  to  its 
intersection  with  the  Porter  Creek  Road, 
the  point  of  intersection  lies  800  feet 
north  of  the  south  line  of  Section  11  and 
950  feet  east  of  the  west  line  of  Section 
11: 

(7)  Thence  northeasteriy  along  Porter 
Creek  Road  to  its  junction  with  Franz 
Valley  Road;  thence  northeasterly, 
northerly,  and  northwesterly  following 
Franz  Valley  Road  to  its  intersection 
with  Franz  Creek  (this  intersection  bears 
from  the  Northeast  comer  of  Section  25. 
approximately  west  2,030  feet  and  north 
1.150  feet  from  this  section  comer); 
thence  following  Franz  Creek 
downstream  in  a  northwesterly 
direction  to  its  intersection  with  the 
common  line  of  Sections  21  and  22; 

(8)  Thence  south  along  the  section  line 
to  the  southeast  comer  of  Section  21; 

(9)  Thence  west  following  the  south 
line  of  Section  21  and  continuing  west  as 
the  south  line  of  Section  20  and  along  a 
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straight  line  to  its  intersection  with 
Chalk  Hill  Road; 

(10)  Thence  southwest  along  this  road 
550  feet 

(11)  Thence  northwesterly  in  a 
straight  line  intersecting  the  top  of  Chalk 
Hill  and  extending  in  a  straight  line 
2,850  feet  to  its  intersection  with  the 
Russian  River  thence  westerly  and 
northwesterly  along  the  Russian  River 
5,200  feet,  to  the  point  on  the  west  bank 
of  the  northerly  terminus  of  an  unnamed 
road  (known  locally  as  Grant  School 
Road); 

(12)  Thence  following  this  road 
southeasterly  and  southwesterly  to  its 
intersection  with  the  Pacific  Gas  and 
Electric  power  line; 

(13)  Thence  continuing  southwest 
from  this  point  in  a  straight  line  to  the 
point  of  beginning. 

Signed  March  9. 1982. 
G.  R.  Dickenoo, 
Director. 

Approved:  April  6, 1962. 
lohn  M.  Walker.  Jr.. 
Assistant  Secretary,  Enforcement  and 
Operations. 

|FK  Doc  8Z-1280I  PIM  S-ll-aZ:  »M  unl 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Adminlatration 

29  CFR  Part  1910 
[Docket  No.  H-022] 

Hazard  Communication;  PubOc 


aoency:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
ACTION:  Notice  of  proposed  rulemaking; 
modification  of  hearing  notice. 

summary:  On  March  19, 1982,  OSHA 
PubUshed  a  notice  of  proposed 
rulemaking  (NPRM)  on  hazard 
communication  in  the  Federal  Register 
(47  FR  12092).  A  notice  announcing 
dates  and  locations  for  public  hearings 
on  the  NreM  was  pubUshed  on  April  16, 
1982  (47  FR  16348). 

The  locations  announced  for  the 
hearings  were  Washington,  D.C., 
Houston,  San  Diego  and  Detroit.  The 
selection  of  these  sites  was  based 
primarily  on  geographical 
considerations.  Interested  parties  have 
since  suggested  that  participation  on  the 
West  Coast  could  be  significantly 
increased  by  moving  the  hearing  site 
there  &om  San  Diego  to  Los  Angeles. 
OSHA  has  agreed  to  this  suggestion  and 
is  hereby  announcing  that  the  hearing 


originally  scheduled  for  San  Diego  on 
July  20, 1982,  will  take  place  instead  in 
Los  Angeles  at  the  address  indicated 
below.  The  other  hearings  will  take 
place  on  the  dates  and  at  the  locations 
aimounced  in  the  April  16th  notice  at  47 
FR  16348.  The  hearings  will  be 
conducted  in  accordance  with  the 
procedures  specified  in  the  March  19th 
NfPRM  at  47  FR  12119. 

In  order  to  allow  interested  parties 
more  opportunity  to  decide  to 
participate  in  the  regional  hearings, 
OSHA  is  also  hereby  extending  the  time 
for  submission  of  notices  of  intention  to 
appear  and  statements  for  these  regional 
hearings.  Notices  and  statements  for 
participants  inihe  Washington,  D.C. 
hearing  are  stiU  due  May  18, 1982,  and 
Jime  1, 1982,  respectively. 

DATES:  Notices  of  intention  to  appear  at 
the  regional  hearings  must  be  received 
on  or  before  June  15, 1982.  Statements 
and  any  documentary  evidence  to  be 
presented  at  these  hearings  must  be 
submitted  by  July  1, 1982. 

The  date  each  hearing  will  begin  and 
the  cities  in  which  they  will  be  held  are 
as  follows: 


DMb  hsflrinQ  twflins 

OH, 

1.  Jun»  15.  1982 

IJuly  13,  1982 

3.  July  20,  1982 

WnNnak)n.D.C 
HouMon,  Taxai. 
U>*  AngaiM.  CaaiomlL 
DatroM.  MicNgwi. 

4.  Jiily27. 1982„     _.     . 

AOOnesses:  Notices  of  intention  to 
appear  at  the  hearings,  statements  and 
documentary  evidence  should  be 
submitted  to  Mr.  Tom  Hall.  Division  of 
Consumer  Affairs.  Occupational  Safety 
and  Health  Administration,  200 
Constitutiiion  Avenue.  N.W..  Room 
N3635.  Washington,  D.C.  20210.  (202) 
523-8024. 

The  address  for  the  hearing  on  July  20, 
1962  is: 

Santa  Barbara  (A)  Room,  Western 
Bonaventiire  Los  Angeles  Hotel,  Fifth 
and  Figueroa  Streets,  Los  Angeles. 
California. 

Notices  of  intention  to  appear  at  the 
public  hearings,  as  well  as  any  other 
information  gathered  by  the  Agency 
during  this  rulemaking,  will  be  available 
for  inspection  and  copying  in  the  Docket 
Office.  Docket  H-022.  Occupational 
Safety  and  Health  Administration,  200 
Constitution  Avenue  NW.,  Room  S6212. 
Washington.  D.C.  20210;  (202)  523-7894. 

FOfl  FURTMUI  INPOmiATION  CONTACT: 

Hearings:  Mr.  Tom  Hall,  Division  of 
Consumer  Affairs,  Occupational  Safety 
and  Health  Administration,  200 
Constitution  Avenue,  NW.,  Room  N3635, 
Washington,  D.C.  202ia,  (202)  52^-8024. 


Proposal:  Ms.  Jennifer  Silk,  Office  of 
Special  Standards,  Occupational  Safety 
and  Health  Administration.  200 
Constitution  Avenue.  NW..  Room  N3663, 
Washington.  D.C.  20210;  (202)  523-7166. 

This  document  was  prepared  under 
the  direction  of  Thome  G.  Auchter, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW.,  Washington,  D.C.  20210. 

(Sees.  6(b].  8(c)  and  8(g).  Pub.  L  91-596.  84 
Stat.  1503. 1599. 1600;  29  U.S.C.  655,  657;  29 
CFR  Part  1911:  Secretary  of  Labor's  Order  No. 
8-76  (41  FR  25059)) 

Signed  at  Washington,  D.C,  this  10th  day 
of  May  1962. 
Thome  G.  Aucfatar, 

Assistant  Secretary  for  Occupational  Safety 
and  Health. 

[FK  Doc  82-12075  FUad  S-IO-R  12flS  pm] 
BHJJNQ  OOK  4S10-M-II 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

30  CFR  Parts  221  and  231 

Oil  and  Gas  Operating  Regulations 
Operating  Regulations  for  Exploration, 
Development,  and  Production 

aocncy:  Minerals  Management  Service. 

Interior. 

ACTKHC  Proposed  rulemaking. 

summary:  This  proposed  rulemaking 
would  amend  the  existing  operating 
regulations  for  both  oil  and  gas  and 
exploration,  development,  and 
production  of  solid  minerals  other  than 
coal,  to  facilitate  operations  for  tar  sand 
development  under  the  Combined 
Hydrocarbon  Leasing  Act  of  1981.  The 
objective  is  to  provide  procedures  for  a 
wide  variety  of  operational  methods 
with  the  least  regulatory  burden. 
dates:  Comments  on  this  proposed 
rulemaking  must  be  received  by  June  11, 
1982. 

ADORCSS:  Comments  may  be  mailed  to: 
Mr.  Andrew  V.  Bailey.  Acting  Chief, 
Minerals  Management,  Minerals 
Management  Service.  National  Center, 
Mail  Stop  656,  Reston,  Virginia  22092. 
TOR  FURTHER  INPORMATKM  CONTACT: 
Mr.  Gerald  R.  Daniels,  (703)  860-7535, 
(FTS)  928-7535.  Mr.  James  J.  Travis, 
(703)  860-7506,  (FTS)  928-7506,  or  Mr. 
Stephen  H.  Spector.  (703)  860-6259, 
(FTS)  928-6259. 

SUPKEMBNTARY  INFORMATION:  The 
principal  authors  of  this  proposed 
rulemaking  are  Mr.  Gerald  R.  Daniels, 
Chief,  Branch  of  Fluid  Minerals 
Management;  Mr.  James  W.  Hager, 
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Office  of  the  Deputy  Minerals 
Managei^>-Oil  Shale,  Grand  Junction, 
Colorado;  and  N4r.  Stephen  H.  Spector, 
Branch  of  Onshore  Rules  and 
Procedures,  assisted  by  the  OfGce  of  the 
Solicitor. 

The  Combined  Hydrocarbon  Leasing 
Act  of  1981  (Pub.  L.  97-78.  95  Stat.  1070) 
(Act)  amends  the  Mineral  Lands  Leasing 
Act  of  1920  (30  U.S.C.  181  et  seq.)  by 
redefining  oil  to  include  all  nongaseous 
hydrocarbons  except  coal,  oil  shale,  and 
gilsonite  (including  all  vein-type  solid 
hydrocarbons],  and  by  establishing  a 
competitive  leasing  system  for  combined 
hydrocarbon  leases  in  desigpated  areas. 
Some  such  areas  were  designated  by  the 
Secret€uy  of  the  Interior's  orders  of 
November  20, 1980  (45  FR  76800),  and 
January  21, 1981  (46  FR  6077).  The  Act 
allows  holders  of  Federal  oil  and  gas 
leases  existing  as  of  November  16, 1981, 
and  vaUd  mining  claims  to  any 
hydrocarbon  resources  leasable  under 
section  17  of  the  Mineral  Lands  Leasing 
Act  which  were  filed  prior  to  January  21, 
1928,  in  these  Special  Tar  Sand  Areas,  to 
convert  those  leases  or  mining  claims  to 
combined  hydrocarbon  leases.  The  Act 
requires  that  the  Secretary  of  the 
Interior  promulgate  regulations 
governing  such  conversions  within  6 
months  of  the  Act's  effective  date  of 
November  16, 1981.  These  proposed 
regulations  provide  cross  references  to 
both  the  new  authority  and  the 
conversion  regulations  that  will  be 
administered  by  the  Bureau  of  Land 
Management  (BLM),  and  revise  the 
definition  of  oil  so  that  proposed  plans 
of  operation  and  actual  exploration  and 
development  may  be  regulated  under 
the  rules  administered  by  the  Minerals 
Management  Service  (MMS). 

Under  the  regulations  proposed  by  the 
BLM  and  the  previously  established 
division  of  responsibilities  within  the 
Department  of  the  Interior,  the  MMS 
will  have  specific  responsibility  to 
approve  operating  plans  prior  to  the 
conversion  of  existing  leases  and/or 
vaUd  mining  claims  to  combined 
hydrocarbon  leases,  and  to  supervise 
operation  on  such  newly  issued  leases. 
This  rulemaking  is  designed  to  provide 
regulatory  authority  for  both 
requirements  with  the  least  actual 
regulatory  burden  by  utilizing  existing 
rules  for  both  mining  and  oil  field 
operations. 

The  proposed  conversion  regulations 
which  would  be  administered  by  the 
BLM  (43  CFR  Part  3140)  provide  for  the 
approval  of  a  plan  of  operations  by  the 
MMS  prior  to  conversion.  The  content  of 
these  plana  is  already  governed  by  the 
regulation  in  30  CFR  Part  231.  In 


addition,  through  cross  reference,  those 
proposals  for  in  situ  operations 
involving  drilling  similar  to  conventional 
oil  field  exploration  and  production  are 
referred  to  30  CFR  Part  221.  By  this 
means,  an  applicant  wishing  to  propose 
an  operation  which  would  be  basically 
borehole  drilling,  would  be  referred  to 
the  driUing  regulations  for  the  type  of 
information  needed  in  a  plan.  Plans 
currentiy  submitted  under  Part  231  vary 
greatly  depending  on  the  specific 
mineral  being  developed,  the  geology  of 
the  site,  as  well  as  geographic  and 
special  surface  conditions.  Plans 
submitted  for  approval  under  30  CFR 
Part  231  currently  cover  minerals  as 
different  as  oil  shale  on  public  lands  or 
silica  sand  or  uranium  on  acquired  or 
Indian  lands.  The  amount  of  specificity 
and  documentation  to  render  all  plans 
acceptable  varies  greatly  imder  the 
regulation  now  in  use. 

The  Mining  Supervisor  shall  advise 
the  applicant  and  the  BLM  as  to  the 
initial  completeness  of  the  operating 
plan  and  the  nature  of  any  required 
additional  information.  Following 
review  and  ultimate  determination  of 
acceptability  of  the  plan,  the  Supervisor 
shall  notify  the  authorized  officer  of  the 
BLM  and  forward  any  specific 
stipulations  which  should  be  included  in 
the  lease.  Since  this  process  is  similar  to 
established  practice,  it  has  not  been 
deemed  necessary  to  establish  a 
separate  part  within  the  regulations  to 
govern  operations  for  tar  sand 
exploration  and  development.  Specific 
comments  are  requested  concerning  this 
decision  not  to  promulgate  a  new  part 
for  tar  sand  operations  and 
development. 

Parts  221  and  231  already  contain 
comprehensive  information  collection 
and  recordkeeping  requirements.  These 
existing  requirements  wrill  simply  be 
applied  to  mining  and/or  drilling 
operations  for  tar  sand  recovery. 
Requests  for  approval  of  existing 
information  collection  and 
recordkeeping  requirements  have  been 
prepared  to  obtain  Office  of 
Management  and  Budget  approval  under 
the  Paperworic  Reduction  Act  of  1980.  It 
should  not  be  necessary  to  obtain 
separate  approval  for  this  rulemaking 
since  no  expansion  is  contemplated  of 
the  basic  provisions  requiring 
infomation  from  lessees. 

It  is  hereby  determined  that  this 
proposed  rulemaking  does  not  constitute 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  and  that  no  detailed 
statement  pursuant  to  section  102(2)(C) 
of  the  National  Environmental  PoUcy 


Act  of  1969  (43  U.S.C  4332(2)(C))  is 
required. 

"The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12291.  The  Department  has  also 
certified  that  this  rulemaking  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entitites; 
thus,  a  small  entity  flexibility  analysis 
under  the  Regulatory  Flexibihty  Act 
(Pub.  L  96-354)  is  not  required. 

List  of  Subjects: 

30  CFR  Part  221 

Government  contracts.  Mineral 
royalties.  Oil  and  gas  exploration.  Public 
lands-mineral  resources.  Reporting  and 
recordkeeping  requirements. 

30  CFR  Part  231 

Environmental  protection. 
Government  contracts,  Min«^ 
royalties.  Pubtic  lands-mineral 
resources.  Mines,  Reporting  and 
recordkeeping  requirements. 

Under  the  authority  of  the  Act  of 
February  25, 1920  (30  U.S.C.  189),  and 
the  Act  of  November  18, 1981,  Pub.  L 
97-78  (95  Stat  1070),  it  is  proposed  to 
amend  Parts  221  and  231,  Chapter  n. 
Tide  30  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  221— OH.  AND  GAS  OPERATINQ 
REQULATIONS 

1.  Part  221  is  amended  by  amending 
the  Authority  citation  to  include  the 
following  additional  citation: 

Autfaority:  "  *;  and  the  Combined 
Hydrocarbon  Leasing  Act  of  November  18, 
1981  (Pub.  L.  97-78.  95  Stat.  1070). 

2.  Section  221.2  is  amended  by 
revising  paragraph  (p)  to  read  as 
follows: 

§221^    DeWnWons. 

***** 

(p)  Oil.  Any  nongaseous  hydrocarbon 
substance  other  than  those  substances 
leasable  as  coal,  oil  shale,  or  gilsonite 
(including  all  vein-type  solid 
hydrocarbons).  For  royalty  rate 
consideration  in  special  tar  sand  areas, 
any  hydrocarbon  substance  with  a  gas- 
free  viscosity,  at  original  reservoir 
temperatiu«,  greater  than  10,000 
centipoise  is  termed  tar  sand. 
Hydrocarbon  extraction  from  tar  sand  is 
also  governed  by  the  regulation  at  30 
CFR  Part  231. 
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PART  231— OPERATING 
REGULATIONS  FOR  EXPLORATION, 
DEVELOPMENT.  AND  PRODUCTION 

3.  Part  231  is  amended  by  amending 
the  Authority  citation  to  include  the 
following  additional  citation: 

***** 

AutiMirity:  *  *  *:  and  the  Combined 
Hydrocarbon  Leasing  Act  of  1981  (Pub.  L  97- 
78,  95  Stat.  1070). 

4.  Section  231.1  is  amended  by 
revising  paragraph  (a)  and  the  cross 
reference  at  the  end  of  the  section  to 
read  as  follows: 

§  231.1    Scope  and  purpose. 

(a)  The  regulations  in  this  part  shall 
govern  operations  for  the  discovery, 
testing,  development,  mining,  and 
processing  of  all  minerals  under  leases 
or  permits  issued  for  Federal  lands 
pursuant  to  the  regulations  in  43  CFR 
Group  3500  or  Part  3140  and  of  all 
minerals  (except  coal,  oil,  and  gas)  on 
tribal  and  allotted  Indian  lands  leased 
pursuant  to  the  regiJations  in  25  CFR 
Parts  171, 172. 173, 174,  and  176.  For 
operations  involving  the  extraction  of 
hydrocarbon  from  tar  sand  or  oil  shale 
by  in  situ  methods  utilizing  boreholes  or 
wells  the  regulations  in  30  CFR  Part  221 
also  apply. 
***** 

Crass  Reference:  See  Part  211  of  this 
chapter  for  regulations  governing  operations 
under  coal  permits  and  leases.  See  Part  221  of 
this  chapter  for  regulations  governing 
operations  under  oil  and  gas,  or  combined 
hydrocarbon  leases  and  operations  for  the 
extraction  of  hydrocarbon  from  tar  sand  and 
oil  shale  by  in  situ  or  other  methods  utilizing 
boreholes  or  wells. 

Dated:  April  8, 1982. 
Daniel  N.  Miller,  )r.. 

Assistant  Secretary  of  the  Interior. 

|FR  Doc  82-12802  Filed  S-11-82:  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  232 

Conduct  on  Postal  Property 
Solicitations  to  Postal  Employees  by 
Mail  or  Telephone 

aoency:  Postal  Service. 
ACTfON:  Proposed  rule. 

summary:  Existing  postal  regulations 
prohibit  soliciting,  electioneering, 
advertising  and  similar  activity  on 
postal  premises.  The  Postal  Service 
believes  the  prohibition  applies  whether 
or  not  the  person  engaging  in  the 
activity  is  physically  present  on  those 
premises.  However,  we  propose  to 
amend  the  regulations  to  make  it 


unambiguously  clear  that  the  prohibition 
includes  such  activity  when  carried  out 
by  telephone  or  by  mail  directed  to 
postal  employees  on  postal  premises. 
DATE:  Comments  must  be  received  on  or 
before  June  11, 1982. 
ADDRESS:  Written  comments  should  be 
addressed  or  delivered  to  Law 
Department,  U.S.  Postal  Service,  475 
L'Enfant  Plafa  West,  SW.,  Room  9012, 
Washington,  DC  20260.  Copies  of  all 
written  comments  received  will  be 
available  for  public  inspection  and 
photocopying  between  9  a.m.  and  4  p.m. 
at  the  same  location. 
FOR  FURTHER  ^FORMATION  CONTACT 
Charles  D.  Hawley,  (202)  245-4584. 
SUPPIEMENTARY  INFORMATION:  Existing 
Postal  Service  regulations  which  govern 
conduct  on  postal  property  generally 
prohibit  soliciting,  electioneering  and 
similar  activity  on  postal  premises. 
Section  232.1  paragraph  (h)  of  39  CFR 
provides  in  pertinent  part: 

Soliciting,  Electioneering,  Collecting  Debts, 
Vending,  and  Advertising.  Soliciting  ahns  and 
contributions,  campaigning  for  election  to  any 
public  ofGce,  collecting  private  debts, 
commercial  soUciting  and  vending,  and 
displaying  or  distributing  commercial 

advertising  on  postal  premises  are  prohibited 

*  *  • 

The  Postal  Service  considers  that 
5  232.1(h).  as  properly  interpreted, 
applies  to  soliciting,  electioneering  and 
the  other  listed  activities  when 
conducted  on  postal  property  by  means 
of  mail  or  telephone  calls  directed  to 
postal  employees  working  on  that 
property,  even  though  the  person 
engaging  in  the  prohibited  acts  is  not 
physically  present.  The  language  of 
§  232.1(h),  however,  does  not  provide 
unambiguous  notice  of  this 
interpretation.  It  is  proposed  to  amend 
Part  232  to  add  a  new  subparagraph 
which  will  make  it  clear  that  paragraph 
(h)  applies  to  these  activities. 

We  think  it  particularly  appropriate  to 
propose  this  provision  at  this  time  since, 
by  notice  of  rulemaking  published 
elsewhere  in  this  issue,  the  Postal 
Service  is  adopting  amendments  to  its 
regxilations  on  the  release  of  information 
to  reflect  the  procedures  developed  to 
implement  the  decision  of  the  U.S. 
District  Court  for  the  Northern  District 
of  Texas  that  the  Freedom  of 
Information  Act  requires  the  disclosure 
of  lists  of  employees  working  at 
particular  postal  facilities.  National 
Western  Life  Insurance  Co.  v.  United 
States,  512  F.Supp.  454  (N.D.  Tex. 
(1980)). 

The  requests  we  have  received  for 
lists  of  this  nature  have  been  submitted 
almost  exclusively  by  insurance 
companies,  and  we  think  it  reasonable 


to  infer  that  they  are  in  many  instances 
being  sought  for  use  in  commercial 
solicitation.  The  proposed  amendment 
would  guard  against  the  attem|tted 
conduct  of  such  activity  on  postal 
property  and  in  so  doing  would 
complement  the  long-standing  Postal 
Service  policy  against  the  receipt  by  its 
employees  of  personal  mail  at  their 
work  locations.  For  the  general 
information  of  the  public,  we  reprint 
here  a  statement  of  that  policy  as  it 
currently  appears  in  section  424.14  of  the 
Postal  Operations  Manual,  an 
adminisb-ative  manual  governing  the 
internal  operations  of  mail-handling 
facilities. 

424.14    Handling  of  Employees'  Personal 
Mail  Addressed  to  Their  Work  Location. 

.141    Policy.  Postal  employees  must  not 
receive  personal  mail  at  their  place  of 
employment  Mail  addressed  to  an  employee 
at  any  postal  facility's  address  is  generally 
considered  to  be  addressed  to  and  intended 
for  the  Postal  Service  rather  than  the 
employee. 

.142    Personal  Mail  to  Employee.  Any  item 
of  mail  addressed  to  an  employee  at  a  postal 
facility's  address,  which  is  known  or  appears 
to  be  intended  for  the  employee  personally, 
may  be  refused,  but  must  not  be  opened.  (See 
424.144.) 

.143    Mail  to  Employee  in  an  Official 
Capacity.  Any  item  of  mail  addressed  to  an 
employee  at  a  postal  facility's  address,  which 
is  known  or  appears  to  be  intended  for  the 
Postal  Service  or  for  the  employee  in  his  or 
her  official  capacity,  may  be  opened  by  the 
Postal  Service,  without  the  employee's 
knowledge  or  consent  after  it  is  delivered  to 
that  fadUty.  (See  424.144.) 

.144    Exceptions. 

a.  Official  USPS  mail  or  circulars  and  other 
mail  or  circulars  that  appear  to  relate  to 
postal  employment  (such  as  mail  or  circulars 
from  the  employee  unions  or  from  postal 
uniform  vendors)  and  are  intended  for 
individual  employees,  must  be  delivered 
without  being  opened. 

b.  In  the  case  of  an  apparent  emergency, 
the  Postal  Service  must  accept  dehvery  of 
personal  mail  addressed  to  an  employee,  and 
the  head  of  the  facihty  must  attempt  to 
deliver  the  mail  to  the  employee. 

The  Postal  Service  wishes  to 
emphasize  that  the  proposed  rule  would 
not  apply  to  mail  directed  to  postal 
employees  who  receive  mail  through 
post  office  boxes. 

Accordingly,  although  exempt  from 
the  notice  and  comment  requirements  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553  (b),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  public  comment 
on  the  following  proposed  amendment 
of  title  39.  Code  of  Federal  Regulations. 

List  of  Subjects  in  39  CFR  Part  232 

Law  enforcement.  Postal  Service. 
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PART  232-CONDUCT  ON  POSTAL 
PflOPERTY 

In  S  232.1(h),  the  unnumbered  first 
paragraph  is  designated  as  paragraph 
(h)(1)  and  present  paragraphs  (1),  (2). 
and  (3)  are  redesignated  as  (i),  (ii),  and 
(iii).  In  addition,  paragraph  (h)(2)  is 
added  making  the  section  read  as 
follows: 

S232.1    Conduct  on  P«mM  Propwty. 

(h)  *  *  • 

(1)  *  *  * 
***** 

(2)  Solicitations  and  other  actions 
which  are  prohibited  by  paragraph  (h)(1) 
of  this  section  when  conducted  on 
Postal  Service  property  should  not  be 
directed  by  mail  or  telephone  to  postal 
employees  on  Postal  Service  property. 
The  Postal  Service  will  not  accept  or 
distribute  mail  or  accept  telephone  calls 
directed  to  its  employees  which  are 
beUeved  to  be  contrary  to  paragraph 
(h)(1)  of  this  section. 

(39  U.S.C.  401) 

W.  Allen  Sondera, 

Associate  General  Counsel,  Office  of  General 

Law  and  Administration. 

[FR  Doc  82-12807  Filed  S-11-82:  8:45  un| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pvt  52 

[A-4-FRL-2O09-7] 

Approval  and  Promulgation  of 
Imptomentation  Plans;  Florida; 
Variance  for  FP&L 

aoency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  On  February  29, 1980  (45  FR 
13455),  EPA  approved  a  Florida 
implementation  plan  revision  which 
gave  certain  units  of  Florida  Power  and 
Light  Company  (FP&L)  a  two-year 
variance  from  the  plan's  limitations  on 
particulate,  sulfur  dioxide,  visible,  and 
excess  emissions.  EPA  disapproved  the 
revision  for  the  Turkey  Point  and  Port 
Everglades  plants,  however.  On  October 
15. 1980  (45  FR  68405),  EPA  proposed  to 
disapprove  a  request  by  Florida  that  the 
two-year  term  of  the  variance  be 
extended  indefinitely.  The  U.S.  Court  of 
Appeals  for  the  Fifth  Circuit  later  ruled 
that  EPA's  partial  disapproval  of  the 
original  variance  was  made  on  an 
improper  basis  and  that  the  two-year 
limitation  was  void.  Accordingly,  the 
Agency  today  proposes  action  on  the 
revision  for  these  two  plants  that 


accords  with  the  court's  decision.  EPA 
proposes  again,  but  on  the  basis  ordered 
by  the  court  to  disapprove  the  variance 
for  the  Turkey  Point  and  Port  Everglades 
plants.  EPA  also  proposes  to  remove  the 
two-year  limitation  on  the  variance  for 
the  other  plants.  The  public  is  invited  to 
submit  written  comments  on  the 
proposed  actions. 
DATE  BRA  will  consider  written 
coDunents  received  on  or  before  June  11, 
1982. 

ADDRESSES:  Send  written  comments  to 
Archie  Lee  of  the  EPA  Region  fV  Air 
Programs  Branch  at  the  Atianta  address 
below.  Copies  of  the  materials 
submitted  by  Florida  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 
Public  Information  Reference  Unit, 
Environmental  Protection  Agency,  401 
M  St  SW.,  Washington.  D.C.  20480 
Air  Programs  Branch,  EPA  Region  IV, 
345  Courtland  Sti^et,  NE.,  Atianta, 
Georgia  30365 
Bureau  of  Air  Quality  Management, 
Florida  Department  of  Environmental 
Regulation,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32301 
FOR  FURTHER  INFORMATION  CONTACT: 
Archie  Lee,  Air  Programs  Branch,  EPA 
Region  IV,  at  the  above  Atianta  address, 
telephone  404/811-3286  (FTS  257-3286). 
SUPPIEMENTARY  INFORMATION:  On 
August  28. 1979.  the  Florida  Department 
of  Environmental  Regulation  PER) 
issued  an  order  granting  FP&L  a 
variance  from  certain  limitations  of  the 
State  implementation  plan  on 
particulate,  sulfur  dioxide,  visible,  and 
excess  emissions  from  seventeen  of  the 
company's  units.  These  units  are  at  the 
company's  Cape  Canaveral,  Fort  Myers, 
Manatee,  Riviera,  Sanford.  Turkey  Point, 
and  Port  Everglades  plants.  A  Final 
Supplemental  Order  issued  by  DER  on 
October  18, 1979,  limited  the  variance  to 
a  period  of  two  years.  On  February  29, 
1980  (45  FR  13455).  EPA  approved  the 
FP&L  variance  for  all  the  imits  except 
those  of  the  Turicey  Point  and  Port 
Everglades  plants,  for  which  it 
disapproved  the  variance.  This  partial 
disapproval  was  based  on  EPA's  finding 
that  the  relaxation  of  emission  limits  for 
these  two  plants  would  cause  violation 
of  the  Class  I  sulfur  dioxide  increments 
of  40  CFR  52.21,  Prevention  of  significant 
deterioration  (PSD),  in  the  Everglades 
National  Park.  This  determination  was 
made  using  the  PSD  baseline  date 
(August  7. 1977)  specified  in  the  PSD 
regulations  then  in  effect. 

On  June  23, 1980,  DER  requested  that 
EPA  withdraw  the  two-year  time  limit 
on  the  variance.  EPA  proposed  on 


October  15, 1980  (45  FR  68405),  to 
disapprove  the  State's  request 
Following  suit  brought  by  the 
company  against  EPA,  the  United  States 
Court  of  Appeals  for  the  Fifth  Circuit 
ruled  on  June  29, 1981,  in  Florida  Power 
alight  Co.  V.  Costle  (No.  80-^5314).  that 
EPA  had  erred  in  using  the  August  7. 
1977,  baseline  date  to  calculate 
consumption  of  the  Class  I  PSD 
increment  for  sulfur  dioxide  in 
Everglades  National  Park.  On  this  basis, 
the  court  set  aside  EPA's  disapproval  of 
the  variance  for  the  Turkey  Point  and 
Port  Everglades  plants.  The  court  ruled 
that  EPA's  present  definition  of 
"baseline  date"  should  be  used  to 
determine  PSD  increment 
consumption — that  is,  the  baseline 
should  be  reckoned  as  the  air  quality  on 
the  date  of  the  first  application  (after 
August  7, 1977)  for  a  PSD  permit  in  the 
area.  EPA  has  recalculated  the 
increment  consumption  in  accordance 
with  the  court's  directive.  Using  the 
current  baseline  definition,  the  Agency 
still  finds  that  the  relaxed  limits  for 
Turkey  Point  and  Port  Everglades  will 
cause  violation  of  the  Class  I  sulfur 
dioxide  increments  in  the  Everglades 
National  Park.  Accordingly,  EPA 
proposes  again  to  disapprove  the 
variance  for  these  two  plants. 

The  court  also  voided  the  two-year 
limit  on  the  variance.  Accordingly,  EPA 
proposes  to  withdraw  this  feature  of  the 
revision  in  keeping  with  the  State's 
request.  This  means  that  the  relaxed 
emission  limits  will  be  in  effect  until 
revised  by  the  State. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Administrator  has  certified 
this  proposed  rule  will  not  if 
promulgated,  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  indefinite  extension  of  the 
variance  will  have  no  adverse  economic 
effect  on  the  imits  concerned.  In  any 
case,  the  proposed  disapproval  action 
only  applies  to  two  lai^ge  plants. 

Under  Executive  Order  12291,  today's 
action  is  not  "Major".  It  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  Any 
comments  fit)m  OMB  to  EPA  and  any 
response  are  available  for  pubUc 
inspection  at  the  EPA  Region  IV  office 
(see  address  above). 

List  of  Subjects  in  40  CFR  Pott  52 

Air  pollution  control  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

(Sees.  110  and  163  of  the  Qean  Air  Act  (42 
U.S.C  7410  and  7473)) 
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Dated:  March  31. 1982. 
Charles  R.  Jeter, 

Regional  Administrator. 

(FR  Doc  82-12888  Filed  5-ll-«2:  8:45  I 
MLUNQCOOE  SSW-SCMi 


40  CFR  Part  180 

[PP  00000/P230;  PH  FRL  2122-«1 

F.  D.  &  C.  Blue  No.  1;  Proposed 
Exemption  From  ttie  Requirement  of  a 
Tolerance 

AaENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

summary:  This  notice  proposes  to 
establish  an  exemption  from  the 
requirement  of  a  tolerance  for  Is  D.  &  C. 
Blue  No.  1  when  used  as  an  aquatic 
plant  control  agent.  This  proposed 
"  regulation  to  eliminate  the  need  to 
establish  permissible  level  for  residues 
of  the  chemical  was  requested  by 
Aquashade  Inc. 

DATE:  Written  comments  must  be 
received  on  or  before  June  11, 1982. 


ADDRESS:  Written  comments  to:  Peter 
Gray,  Registration  Division  (TS-767C), 
Process  Coordination  Branch,  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.  SW., 
Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Gray,  (703-557-7700). 

SUPPLEMENTARY  INFORMATION:  At  the 
request  of  Aquashade,  Inc.,  PO  Box  198, 
Eldred,  NY  12732,  the  Administrator 
proposes  to  amend  40  CFR  Part  180, 
pursuant  to  section  408(e]  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  by 
establishing  an  exemption  from  die 
requirement  of  a  tolerance  for  residues 
of  F.  D.  &  C.  Blue  No.  1  when  used  as  an 
aquatic  plant  control  agent. 

Preambles  to  proposed  nUemaking 
dociunents  of  this  nature  include  the 
common  or  chemical  name  of  the 
substance  under  consideration,  the 
name  and  address  of  the  firm  making 
the  request  for  the  exemption,  and 
toxicological  and  other  scientific  bases 
used  in  arriving  at  a  conclusion  of  safety 
in  support  of  the  exemption. 


Nwrwctaclive 
mgrodtoni 

Nsnw  snd  wUrBSS  o(  rsQuasfeor 

Baais  for  approval 

F.  D.  &  C.  Blue  Na  1 

Aquaahade.    Inc.    P.O.    Box    196. 
Eldr«J,  NY  12732- 

21  CFR  74.101  parrntts  use  ol  F.  D.  &  C.  Blue  No.  1  for 
coloring  food*.  21  CFR  74.1101  permits  use  ol  F.  0.  A  C. 
Bkie  No.  1  tor  colodng  ingested  drugs. 

Based  on  the  above  information,  and  a 
review  of  its  use,  it  has  been  found  that, 
when  used  in  accordance  with  good 
agricultural  practices,  this  ingredient  is 
useful  and  does  not  pose  a  hazard  to  the 
environment.  It  is  concluded  therefore, 
that  the  proposed  amendment  to  40  CFR 
Part  180  will  protect  the  public  health, 
and  it  is  proposed  that  the  regulation  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  the 
registration  of  a  pesticide,  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act,  which  contains  this 
inert  ingredient  may  request,  on  or 
before  June  11, 1982,  that  this 
rulemaldng  proposal  be  referred  to  an 
advisory  committee  in  accordance  with 
section  408(e]  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  conunents  on  the 
proposed  regulation.  The  comments 
must  bear  notation  indicating  both  the 
subject  and  the  petition/document 
conti-ol  number  "[OPP-300056]".  All 
written  comments  filed  in  response  to 
this  notice  of  proposed  rulemaking  will 
be  available  for  public  inspection  in  the 
Process  Coordination  Branch  (TS-767CJ, 


Rm.  716D,  CM  #2, 1921  Jefferson  Davis 
Highway,  Arlington,  VA,  from  8:00  a.m. 
to  4:00  p.m.  Monday  through  Friday, 
exept  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  regulation  from  the 
requirements  of  Executive  Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
534,  94  Stat.  1164,  5  U.S.C.  801-612),  the 
administrator  has  determined  that 
regxilations  estabhshing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

(Sec.  408(e],  68  Stat.  514.  21  U.S.C.  34e(e)] 
list  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  May  4, 1S82. 
Douglas  C  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 


PART  180— TOLERANCES  AND 
EXEMPTIONS  FROM  TOLERANCES 
FOR  PESTICIDE  CHEMICALS  IN  OR  ON 
RAW  AGRICULTURAL  COMMODITIES 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  by  establishing  a 
new  S  180.1074  to  read  as  follows: 

§180.1074    F.D.aC.BIiMNo.1;axemption 
from  Um  requlTMiwnt  of  a  tolerance. 

F.  D.  &  C.  Blue  No.  1  is  exempted  fi-om 
the  requirement  of  a  tolerance  when 
used  as  an  aquatic  plant  control  agent. 

[FR  Doc  a2-128«3  Filed  S-11-82;  8:4^ain| 
BUXINQ  CODE  6SaO-SO-ll 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 


Semi-Annual  Agenda  of  Significant 
Proceedings 

agency:  Federal  Communications 
Commission. 

ACTION:  Publication  of  Semi-Annual 
Agenda. 

SUMMARY:  The  Commission  publishes  a 
Semi-Annual  Agenda  to  provide  the 
public  with  adequate  notice  of 
significant  proceedings  imder 
development  or  review,  as  prescribed  in 
Executive  Order  12291  (17  February 
1981).  This  edition  of  the  agenda,  in 
compliance  with  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354) 
includes  notations  on  the  applicability 
of  the  Regulatory  Flexibility  Act  to  each 
item.  This  fulfills  the  requirement  that 
all  agencies  publish  Regulatory 
Flexibility  Agenda  in  April  and  October 
of  each  year. 

effective  date:  April  30,  1982. 

ADDRESS:  Federal  Communications 
Commission,  1919  M  Sti^et  NW., 
Washington,  I>.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Claudette  Pride,  Office  of  the  Managing 
Director,  (202)  632-7513. 
SUPPLEMENTARY  INFORMATION: 

Semi-Annual  Agenda  of  Significant 
Proceedings 

The  Commission  wants  to  encourage 
greater  public  participation  in  the  FCC 
rule  making  process.  To  help  keep  the 
public  informed  of  significant  rule 
making  proceedings,  the  Conmiission 
has  prepared  an  agenda  of  important 
proceedings  now  in  progress.  The 
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Commission  expects  to  publish  an 
agenda  of  significant  proceedings  in  the 
Federal  Register  every  six  mon&s. 

The  following  terms  may  be  helpful  in 
understanding  the  status  of  the 
proceedings  included  in  this  report: 

A  Docket  Number  is  assigned  to  a 
proceeding  if  the  Commission  has  issued 
either  a  Notice  of  Proposed  Rule  Making  or  a 
Notice  of  Inquiry  in  regard  to  the  matter 
under  consideration.  Since  January  1, 1978, 
the  Commission  has  used  docket  numbers 
which  consist  of  the  last  two  digits  of  the 
calendar  year  in  which  the  docket  was 
established  plus  a  sequential  number  which 
begins  at  1  with  the  first  docket  initiated 
during  a  calendar  year  (e.g.  Docket  78-1  or 
Docket  79-1).  The  abbreviation  for  the 


responsible  Bureau  usually  precedes  the 
docket  number,  as  in  "BC  Docket  79-164." 
When  a  docket  number  consists  of  only  five 
digits  (e.g.  Docket  29622),  this  indicates  that 
the  docket  was  estabUshed  before  January  1, 
197a 

Notice  of  Inquiry  (NOI) — issued  by  the 
Commission  when  it  is  seeking  information 
on  a  broad  subject  or  trying  to  generate  ideas 
on  a  given  topic.  A  comment  period  is 
specified  during  which  all  interested  parties 
may  submit  comments. 

Notice  of  Proposed  Rule  Making  (NPRM) — 
issued  by  the  Commission  when  it  is 
proposing  a  specific  change  to  the  FCC  Rules 
and  Regulations.  Before  any  changes  are 
actually  made,  interested  parties  may  submit 
written  comments  on  the  proposals. 


Memorandum  Opinion  and  Order 
(MO&O) — issued  by  the  Commission  to  deny 
a  petition  for  rule  making,  conclude  an 
inquiry,  modify  a  decision,  or  deny  a  petition 
for  reconsideration  of  a  decision. 

Report  and  Order  (R&O) — issued  by  the 
Commission  to  state  a  new  or  amended  rule 
or  sUte  that  the  FCC  Rules  will  not  be 
changed. 

Rule  making  (RM)  Number — assigned  to  a 
proceeding  after  the  appropriate  Bureau/ 
Office  has  reviewed  a  petition  for  rule 
making,  but  before  the  Commission  has  takea 
action  on  the  petition. 
Federal  Communications  Commission. 
WiUiam  I.  Tricaiko. 
Secretary. 
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Notices 


Federal  Register 

Vol.  47.  No.  92 
Wednesday,  May  12,  1982 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  ttian  rules  or 
proposed  rules  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  committee  meetings,  agerxry 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functiorra  are  examples 
of  documents  appearing  in  this  section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Meeting  To  Consider  Proposed 
Enlargement  of  the  McKinley  Mine  In 
New  Mexico 

Notice  is  hereby  given  in  accordance 
with  §  800.6(d)(3)  of  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation.  "Protection  of  Historic  and 
Cultural  Properties"  (36  CFR  Part  800), 
that  the  Council  will  meet  in  special 
session  on  the  afternoon  of  May  25, 
1982,  to  consider  the  proposed 
enlargement  of  the  McKinley  Mine,  a 
surface  coal  mine  on  Navajo  Indian 
lands  in  New  Mexico.  It  has  been 
determined  that  this  imdertaking, 
regulated  by  the  Office  of  Surface 
Mining,  Department  of  the  Interior,  will 
adversely  affect  properties  eligible  for 
the  National  Register  of  Historic  Places. 

Pursuant  to  §  800.6(d)(2)  of  the 
Council's  regulations,  the  Chairman  of 
the  Council  decided  on  May  6, 1982,  that 
the  Council  should  consider  this  project 
in  accordance  with  Section  106  of  the 
National  Historic  Preservation  Act  of 
1966.  as  amended,  (16  U.S.C.  470(f))- 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  to 
advise  the  President  and  Congress  on 
matters  relating  to  historic  preservation 
and  to  conunent  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  listing  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  Secretary  of  the  Interior,  the 
Architect  of  the  Capitol,  the  Secretary  of 
Agriculture,  and  the  heads  of  four 
Federal  agencies  appointed  by  the 
President,  one  Governor  and  one  Mayor 
appointed  by  the  President,  the 
President  of  the  National  Conference  of 
State  Historic  Preservation  Officers,  the 
Chairman  of  the  National  Trust  for 
Historic  Preservation,  and  seven  private 
citizens  appointed  by  the  President.  The 


Council  is  chaired  by  Mr.  Alexeinder 
Aldrich  of  Saratoga  Springs.  New  York. 
The  Council  will  meet  in  Room  EF-100, 
United  States  Capitol,  Washington,  D.C. 
The  Council  will  consider  written  and 
oral  statements  from  concerned  parties. 
Written  statements  should  be  submitted 
to  the  Executive  Director  of  the  Council 
by  May  19, 1982.  Persons  wishing  to 
make  oral  statements  should  notify  the 
Executive  Director  by  May  21, 1982. 
Additional  Information  concerning  the 
meeting  or  the  submission  of  statements 
is  available  from  the  Executive  Director, 
Advisory  Council  on  Historic 
Preservation,  Attention:  Dr.  Thomas  F. 
King.  1522  K  Street  NW..  Washington, 
D.C.  20005  (202-254-3974). 

Dated:  May  7, 1982. 
Robert  R.  Garvey,  Jr.,  ° 

Executive  Director. 

[FR  Doc.  82-12927  PUed  5-11-82:  8:45  am] 
HLUNQ  COOC  4310-10-M 


DEPARTMENT  OF  AGRICULTURE 

Fonns  Under  Review  by  Office  of 
Management  and  Budget 

May  7. 1982. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  the  information 
collection;  (3)  Form  nimiber(8),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h] 
of  Pub.  L'M-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Comments  and  questions  about  the 
items  in  the  listing  should  be  directed  to 
the  agency  person  named  at  the  end  of 
each  entry.  If  you  anticipate  commenting 
on  a  form  but  find  that  preparation  time 
will  prevent  you  from  submitting 
comments  promptly,  you  should  advise 


the  agency  person  of  your  intent  as  early 
as  possible. 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Richard  J.  Schrimper.  Statistical 
Clearance  Officer,  (202)  447-6201. 

New 

•  Forest  Service 

Supplemental  Qualifications  Statement, 

Forestry  Aid/Technician  Positions, 

GS-2/7 
On  occasion 
Individuals  or  households:  9,000 

responses;  9,000  hours;  not  applicable 

under  3504(h) 
Barbara  Carter  (703)  235-2044 

•  Agricultiu'al  Stabilization  and 
Conservation  Service 

Application  for  Handler  to  Handler 

Transfer  of  Contract  Additional 

Peanuts 
CCC-1006 

With  each  change  of  ownership 
Farms,  businesses  or  other  institutions: 

90,000  responses;  9,000  hours;  not 

applicable  under  3504(h) 
Bob  Ray  (202)  382-9106 

•  Human  Nutrition  Information  Service 
Pilot  Study  of  Measures  of  Individual 

Food  Intakes  of  the  Low-Income 

Population 
(RFP) 
Quarterly 
Individuals  or  households:  15,760 

responses;  15,760  hours;  not 

applicable  imder  3504(h) 
Robert  B.  Reese  (301)  436-8484 

•  Food  and  Nutrition  Service 
Claim  for  Reimbursement 
FNS-806 

Monthly 

Businesses  or  other  institutions:  15,000 

responses;  21.900  hours;  not 

applicable  under  3504(h) 
Rose  T.  Buskey  (703)  756-3864 

•  Agricultural  Stabilization  and 

,  Conservation  Service  Report  on 
Performance  in  Labor  Surplus  Areas 

CCC-263 

On  occasion 

Businesses  or  other  institutions:  200 
responses;  50  hours;  not  applicable 
under  3504(h) 

Carl  Graham  (202)  447-4253 

Revised 

•  Foreign  Agricultural  Service 
Application  for  Clearance  of  Labels  to 

Export  Food  Products 
FAS-633 
On  occasion 
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Businesses  or  other  institutions:  400 

responses;  66  hours;  not  appUcable 

under  3504(h] 
WiUiam  L.  Scholz  (202)  447-6343 
■  Agricultural  Cooperative  Service 
Phase  rv  Growth  of  Cooperatives  and 

Proprietary  Firms 
Nonrecurring 
Businesses  or  other  institutions:  170 

responses:  42  hours;  not  applicable 

under  3504(h) 
Charles  A.  Kraenzle  (202)  447-8411 

Extension 

•  Extension  Service 
Evaluation  of  Expanded  Food  and 

Nutrition  Education  Program 
Family  Record  A  and  B 
Semiannually 
Individuals  or  households:  213,050 

responses,  35,507  hours:  not 

appUcable  under  3504(h) 
Nancy  B.  Leidenfrost  (202)  426-6230 

Reinstatement 

•  Agricultural  Stabilization  and 
Conservation  Service 

Supplier's  Agreements 

CCC-308 

On  occasion 

Businesses  or  other  institutions:  1,000 

responses;  166  hours;  not  applicable 

under  3504(h] 
Beverly  Pritts  (202)  447-8374 
Richard ).  Schrimper. 
Statistical  Clearance  Officer. 

[FR  Doc  82-12868  Filed  S-11-8Z:  8:45  am) 
BHJJNO  COCE  S410-01-II 


CIVIL  AERONAUTICS  BOARD 
[Order  82-5-29;  Docket  No.  40603] 

Application  of  Air  Niagara,  Inc.  for  a 
Cartmcats  of  Put>lic  Convanienca  and 
Necessity 

AQENCY:  Civil  Aeronautics  Board. 

action:  Notice  of  Order  Instituting  a 
Fitness  Determination  of  Air  Niagara, 
Inc.,  82-5-28.  Docket  40603. 

summary:  The  Board  is  issuing  an  order 
instituting  a  fitness  investigation  of  Air 
Niagara,  Inc. 

DATES:  Persons  wishing  to  file  petitions 
to  intervene  in  the  Air  Niagara  Fitness 
Investigation  shall  file  their  petitions  in 
Docket  40603  by  May  21, 1982,  and  serve 
such  fllings  on  all  persons  listed  below. 
ADDRESSBt:  Petitions  to  intervene 
should  be  filed  in  the  Dockets  Section, 
Civil  Aeronautics  Board,  Washington. 
D.C.  20428,  in  Docket  40603,  Application 
of  Air  Niagara,  Inc.  for  a  certificate  of 
public  convenience  and  necessity.  In 
addition,  copies  of  such  filings  should  be 
served  on:  Air  Niagara,  Inc.;  the  Mayors 


of  Niagara,  NY,  Buffalo.  NY,  New  York, 
NY.  and  Newark,  NJ;  the  managers  of 
these  cities'  airports:  the  State 
Departments  of  Transportation  or 
Aeronautics  Commissions  of  New  York 
and  New  Jersey;  and  the  Federal 
Aviation  Administration. 

Service  will  also  be  required  on  any 
other  person  filing  petitions. 
FOR  FURTHER  INFORMATION  CONTACR 
Joseph  W.  Bolognesi,  Bureau  of 
Domestic  Aviation.  Civil  Aeronautics 
Board.  1825  Connecticut  Avenue  NW., 
Washington,  D.C.  20428;  (202)  673-5333. 
SUPPLEMENTARY  INFORMATION:  The 
complete  text  of  Order  82-5-28  is 
available  from  our  Distribution  Section. 
Room  100, 1825  Connecticut  Avenue 
NW..  Washington.  D.C.  Persons  outside 
the  metropoUtan  area  may  send  a 
postcard  request. 

By  the  Civil  Aeronautics  Board:  May  7, 
1982. 

Phyllis  T.  Kaylor, 

Secretary. 

(FR  Doc  82-12920  Filed  S-11-82;  8:45  am] 
MXMQ  COOC  SSSO-OI-M 

[Docket  No.  40534;  Order  82-4-113] 

Braniff-Pan  American  Route  Transfer 
Case;  Order  Instituting  Investigation 

Adopted  by  the  Civil  Aeronautics 
-Board  at  its  office  in  Washington,  D.C, 
on  the  20th  day  of  April  1982. 

Introduction 

On  March  17, 1982.  Braniff  Airways, 
Inc.,  and  Pan  American  World  Airways, 
Inc.,  applied  to  us  for  approval,  pursuant 
to  section  412  of  the  Federal  Aviation 
Act,  as  amended,  of  an  "Interim 
Operating  and  Joint  Service  Agreement" 
reached  by  them  on  the  same  day.  * 
Under  the  terms  of  the  agreement, 
Braniff  is  required  to  suspend  its  South 
American  service,  except  for  Venezuela, 
for  a  period  of  four  years,  and  to  lease 
the  routes  and  certain  of  its  personnel 
and  facihties  in  South  America  to  Pan 
American,  in  exchange  for 
approximately  $30  milUon  to  be  paid  by 
Pan  America.  The  carriers  request  that 
we  grant  the  transactions  contemplated 
by  the  agreement  antitrust  immunity, 
pursuant  to  section  414  of  the  Act,  and 
that  we  grant  Pan  American  exemption 
authority,  pursuant  to  section  416  of  the 
Act.  to  the  extent  necessary  to  enable  it 
to  provide  substitute  service  for  Braniff. 
Alternatively,  the  applicants  ask  for  an 


'  Contemporaneoualy  with  the  agreement.  Braniff 
and  Pan  American  entered  into  (eparate  agreements 
under  which  Pan  American  paid  Braniff  S3  million 
for  the  aHignment  of  certain  terminal  facilitie*  at 
Houston  International  Airport.  The  applicants  do 
not  seek  approval  of  these  agreements. 


immediate  grant  of  interim  authority  to 
permit  operations  on  a  temporary  basis 
if  we  decide  that  an  oral  hearing  is 
necessary. 

Upon  the  signing  of  the  agreement 
Pan  American  paid  Braniff  a  non- 
refundable payment  of  $7  milhon.  Pan 
American  would  pay  Braniff  another  $13 
million  upon  approval  of  the  agreement 
by  us,  according  to  a  prorated  schedule 
based  on  the  grant  of  operating 
authority  by  each  foreign  government  In 
addition.  Braniff  would  receive  another 
$10  million  that  will  be  paid  in  monthly 
installments  beginning  in  February, 
1983.  and  further  payments  computed 
from  Pan  Am's  net  profits  commencing 
in  1984.  The  agreement  defines  the 
Braniff  personnel  and  facilities  that  will 
be  used  by  Pan  American  on  the  South 
American  network;  establishes  the 
method  of  payment  and  conveyance  of 
certain  inventories  and  leaseholds  from 
Braniff  to  Pan  American;  sets  the 
contractual  requirements  for  Braniff  to 
recoup  certain  leaseholds  and  properties 
at  the  end  of  the  operating  period;  and 
establishes  the  requirements  for 
Braniff's  resumption  of  service.  The 
parties  provide  for  the  termination  of  the 
agreement  if  our  approval  includes 
conditions  either  party  deems  materially 
adverse  to  its  interests.  In  addition, 
paragraph  foiu-  of  the  agreement  states 
that  Braniff  will  not  "directly  or 
indirectly,  assign  or  otherwise  transfer 
or  attempt  to  assign  or  transfer  its 
authority  in  the  Affected  Area  during 
the  term  of  the  Agreement" 

In  support  of  their  request  for 
approval  of  the  agreement  the 
appUcants  state  that  Braniff  is  in  a 
severe  financial  crisis  which  threatens 
the  viability  of  its  entire  system,  both 
domestic  and  international;  that  the 
interim  operating  and  joint  service 
agreement  represents  the  only  means  to 
rescue  it;  that  Braniff  can  no  longer 
profitably  operate  the  valuable  South 
American  network;  that  Pan  American 
is  the  only  U.S.-flag  carrier  that  can 
realistically  provide  the  substitute 
service  required  to  maintain  Braniff  s 
network  intact  and  that  approval  of  the 
agreements  would  aid  Pan  American, 
preserve  U.S.  route  rights  in  South 
America,  maintain  the  employment  of 
Braniffs  groimd  staff  in  South  America, 
and  protect  the  travel  plans  of  those 
already  holding  Braniff  reservations. 

Comments.  answer8.and  resfmnses  to 
the  agreement  were  filed  by  the 
Departments  of  State  and 
Transportation,  members  of  the  New 
York  Congressional  Delegation,*  Senator 


*  Senators  Alfonae  M.  D'Amato  and  Daniel 
Patrick  MoynilMii;  Conysiiuen  Samuel  S.  Stnttoa 
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Howard  W.  Cannon,  numerous  labor 
groups,'  civic  and  other  parties  *  and  air 
carriers.*  The  applicants  filed  a  reply. 

In  brief,  DOT  urges  approval  of  the 
agreement  because  it  believes  that  the 
agreement  is  the  most  readily  available 
means  of  assuring  that  there  will  be  no 
service  disruptions  to/from  South 
America  and  that  the  existing  network 
of  U.S.  carrier  service  throughout  the 
region  will  be  maintained.  The 
Department  of  State  takes  no  position 
on  the  merits  of  the  appUcation  at  this 
time,  but  it  urges  us  to  establish  an 
expedited  schedule  to  process  the 
agreement,  and  states  that  it  is  essential 
the  President  be  afforded  section  801 
review  rights  because  of  the  important 
foreign  relations  considerations.  The 
New  York  Congressional  Delegation  and 
most  of  the  civic  parties  support  the 
agreement.  Senator  Cannon  supports 
interim  approval.  Generally  spetiking, 
those  labor  groups  representing  Pan 
American  employees  support  the 
agreement  unconditionally,  while  those 
representing  Braniff  employees  state 
that  if  we  approve  the  agreement  we 
should  either  impose  labor  protective 
provisions  or  other  conditions  designed 
to  allow  Braniff  employees  to  follow  the 
transfer  of  Braniffs  South  American 
routes. 

The  air  carriers  are  unanimous  in  their 
opposition  to  the  agreement.  They 
contend  that  the  proposal  is  tantamount 
to  a  sale  or  an  exchange  of  a  signiflcant 
portion  of  BranifTs  properties,  and  that 
an  oral  evidentiary  hearing  is  required 
under  section  408,  especially  where,  as 
in  this  case,  there  are  material  issues  of 
fact  in  dispute.  The  carriers  argue  that 
the  agreement  does  not  meet  the 
standards  of  sections  408  or  412,  that  it 
will  reduce  competition,  and  that  it  is 
inconsistent  with  the  pro-competitive 


)oseph  P.  Addabbo,  Henry  I.  Nowak.  Fred  W. 
Richmond.  Charles  B.  Rangel.  Benjamin  A.  Oilman, 
Frank  Horton.  Geraldine  A.  Ferraro.  William  Green, 
Donald  L  Mitchell.  Stephen  f.  Solarz  and  Norman  F. 
Lent. 

•Transport  Workers  Union  of  America.  AFL-CIO 
Pan  American  Master  Executive  Council;  Braniff 
Pilots  Master  Executive  Council;  National  Air  Lines 
Flight  Engineers  International  Association;  Allied 
Pilots  Association:  Pan  American  Chapter.  Flight 
Engineers  International  Association,  AFL-QO;  Air 
Line  Pilots  Association;  and  the  International 
Association  pr  Machinists  and  Aerospace  Workers. 

•The  City  of  Houston,  the  City  of  Wichita  and  the 
Wichita  Area  Chamber  of  Commerce,  the  Cities  and 
Chambers  of  Commerce  of  Dallas  and  Ft.  Worth,  the 
North  Texas  Commission,  the  Dallas-Ft  Worth 
Regional  Airport,  Mr.  Arthur  Viksne  and  Golden 
Holiday  Tours,  Inc. 

'Air  Florida,  American.  Capitol.  Eastern, 
Transamerica,  TWA.  Western  and  a  new  entrant. 
Earth  Space  Transport  Systems,  Corp.,  which  wants 
to  provide  only  first-class  service  to  South  America. 
Various  carriers  filed  exemption  applications  to 
operate  many  of  BranifTs  South  American  routes. 
We  shall  handle  these  applications  separately. 


standards  of  the  Act  and  our 
international  pro-competitive 
philosophy.  Furthermore,  they  maintain 
that  the  applicants  have  not  proved  that 
there  is  an  overriding  transportation 
need  that  requires  Pan  American's 
immediate  replacement  of  Braniff  in 
South  America  and  that  there  are  no 
less  anticompetitive  alternatives  within 
the  meaning  of  the  Act  to  the  agreement. 
Lastly,  they  question  whether  the  sale 
will  provide  public  benefits  to  either 
Braniff  or  Pan  American  and  especially 
whether  the  payment  to  Braniff  will 
mean  the  difference  between  Braniff's 
survival  or  collapse. 

Statement  of  Board  Action 

The  integrated  package  that  the 
applicants  have  asked  us  to  approve 
raises  many  serious  factual,  poHcy  and 
legal  issues  about  air  service 
competition  in  South  America  which 
require  more  information  and 
consideration  before  we  can  reach  a 
final  decision  on  the  agreement.  The 
issue  of  the  competitive  impact  of  the 
Braniff-Pan  Am  agreement  on  U.S.-South 
America  service,  in  particular,  is 
complex,  far-reaching  and  strongly 
contested  and  raises  fundamental 
international  aviation  and  competitive 
contems.  The  agreement  would  reduce 
actual  competition  in  certain  South 
American  markets  and  would 
essentially  leave  Pan  American  as  the 
sole  U.S.-flag  carrier  in  South  America, 
thus  reversing  the  United  States'  policy 
for  30  years  of  assuring  that  at  least  two 
U.S.  carriers  maintain  a  substantial 
presence  in  South  America.  For  these 
reasons,  we  also  cannot  now  consider 
approving  the  agreement  on  an  interim 
basis  before  completing  an  oral 
evidentiary  hearing.  We  shall,  however, 
grant  the  two  airlines'  alternative 
request  for  an  expeditious  hearing.  We 
will  set  the  issue  of  the  approval  of  the 
Braniff-Pan  American  route  agreement 
down  for  an  extremely  expedited  oral 
evidentiary  hearing  under  sections  401. 
408,  and  412  before  an  administrative 
law  judge,  with  direct  certification  of  the 
record  to  the  Board.  This  will  enable  us 
to  issue  a  tentative  decision  by  the  end 
of  July,  1982. 

We  are  sensitive,  however,  to  the 
need  to  avoid  a  premature  breakup  of 
the  Braniff  South  American  route 
network  that  could  cause  an  interruption 
in  service  in  the  area.  A  break  in  U.S.- 
flag  service  could  cause  substantial 
passenger  inconveniences,  and  possible 
problems  in  our  international  aviation 
relations  with  South  American 
countries.  We  are  also  sensitive  to 
Braniff's  financial  situation  and  to  its 
claim  that  a  route  transfer  is  a  necessary 


method  of  obtaining  immediate  financial 
relief.  We  are  willioig,  therefore,  to 
consider  alternative  agreements  reached 
by  Braniff  for  the  transfer  or  use  of  its 
assets,  including  this  route  authority,  for 
money.* In  particular,  we  are  prepared 
to  consider  expeditiously  any  other 
arrangements,  whether  interim,  long- 
term,  or  both,  that  do  not  raise  the  broad 
competitive  issues  presented  by  this 
application  and  that  provide  for  a 
continuation  of  service  over  Braniff's 
South  American  route  system.^ 

To  negotiate  with  other  potential 
bidders,  Braniff  must  be  free  of  any 
contractual  obligation  that  would  bar 
such  negotiations.  Paragraph  4  of  the 
agreement,  which  provides  that  Braniff 
will  not  "directly  or  indirectly,  assign  or 
otherwise  transfer  or  attempt  to  assign 
or  transfer  its  authority  in  the  Affected 
Area  during  the  term  of  the  Agreement," 
would  appear  to  prohibit  Braniff  from 
discussing  alternative  arrangements 
with  other  airlines.  To  remove  this 
hindrance  and  to  facilitate  the 
development  of  other  proposals,  we  will 
disapprove,  as  not  being  in  the  public 
interest,  paragraph  4  of  the  agreement. 

Statutory  Framework 

The  applicants  request  us  to  give 
approval  under  section  412  and  to  grant 
antitrust  immunity  under  section  414  to 
a  four  year  lease  of  Braniffs  South 
American  route  rights  and  certain 
personnel  and  groimds  facilities.  We 
find  that  section  408  of  the  Act  is  also 
involved.  Section  408  requires  Board 
approval  of  a  purchase,  lease  or  contract 
to  operate  a  substantial  portion  of  a 
carriers  properties.  The  long-term 
transfer  of  all  of  Braniff's  South 
American  routes  except  Venezeula,  plus 
ground  equipment  and  facilities,  is 
clearly  "substantial"  by  the  standards  of 
section  408.  Under  both  sections  408  and 
412,  we  must  examine  a  transaction  to 
determine  whether  it  is  in  the  public 
interest.  We  cannot  approve  a 
transaction  under  either  section  that 
would  substantially  reduce  competition 
unless  we  find  that  there  are  serious 
transportation  needs  or  important  public 
benefits  that  cannot  be  achieved 
through  reasonably  available  less 
anticompetitive  means. 


*  Applicants  seeking  to  provide  interim  service 
should  recognixe  the  limitationa  imposed  on  us  by 
the  decision  in  "Kodiak  Airways,  Inc.  v.  CAB",  447 
F.  2d  341  (D.C.  Cir.  1971). 

'We  will  consider  interim  proposals  that  provide 
service  by  more  than  one  carrier.  However,  in  order 
to  avoid  imdue  complications  in  the  process  of 
substituting  a  carrier  for  Braniff,  we  will  limit  our 
consideration  of  interim  proposals  to  those  which 
do  not  involve  the  provision  of  services  by  more 
than  one  operating  entity  at  each  South  AJnerican 
point  now  served  by  Branifi. 
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We  also  Bnd  that  this  case  involves 
sections  401  (d)  and  (h)  of  the  Act. 
Section  401(h)  provides  that  no 
certificate  may  be  transferred  unless  the 
transfer  is  approved  by  us  as  being 
consistent  with  the  public  interest. 
Although  the  applicants  have  cast  their 
transaction  in  the  form  of  a  four  year 
lease,  we  find  that,  in  all  material 
aspects,  what  we  are  being  asked  to 
approve  is  a  transfer  of  Braniff  s  South 
American  certificate  authority  along 
with  other  assets  to  Pan  American.*  As 
we  and  the  courts  ■  have  repeatedly 
emphasized,  section  401  remains  the 
primary  method  of  conferring  route 
authority,  and  we  have  traditionally 
considered  the  transfer  of  route 
authority  to  require  Board  approval 
under  section  401(h)."' In  addition,  we 
shall  place  section  401(d)  of  the  Act  in 
issue  because  we  have  not  yet  decided 
what  type  of  certificate  authority  we 
would  issue  to  Pan  American  if  we 
approved  the  agreement.  It  has  been  our 
policy  to  issue  temporary,  five-year, 
experimental  authority  for  service  in 
limited  entry  international  routes.  Since 
most  of  the  South  American  routes  at 
issue  are  entry-restricted,  we  must 
consider  whether  temporary  authority 
should  be  issued  under  section  401(d]. 

Scope  of  ttie  hearing 

The  purpose  of  our  decision  to 
investigate  the  Braniflf/Pan  American 
route  agreement  is  to  develop  an 
evidentiary  record  so  that  competitive 
and  public  interest  findings  can  be  made 
about  the  agreement  In  particular,  we 
request  that  the  Judge  and  the  parties 
explore  the  issues  discussed  below. 

We  wish  to  examine  the  impact  in 
terms  of  actual  or  potential  competition 
of  the  route  transfer  in  any  relevant 
geographic  market  We  wish  to  explore 
to  what  extent  there  is  structural 
competition  between  services  to 
different  countries  or  between  services 
to  the  east  and  west  coasts  of  South 


'Under  the  agreement  Pan  American  will  operate 
the  routes  for  it*  own  account  for  four  years.  In 
addition,  BraniS  will  "assign  away  and  transfer"  to 
Pan  Am  all  of  its  interests  in  leases  in  South 
America  for  real  or  personal  property,  including 
ground  equipment  (Par.  6A).  and  Pan  Am  will  pay 
all  taxes  and  ownership  costs  for  its  use  of  Branitr* 
owned  assets  during  the  four  years.  [Par.  6C).  At  the 
end  of  four  years  if  Braniff  does  not  resume  service, 
it  must  "execute  deeds,  bills  of  sale,  assignments 
and  any  other  documents  as  Pan  Am  may 
reasonably  request,  evidencing  the  sale,  transfer 
and  conveyance  of  all  assets  transferred  under 
Subsections  SA  and  eC  hereunder  to  Pan 
American."  (Par.  15). 

•Northwest  Airiines,  Inc.  et  aL  v,  Qvil 
Aeronautics  Board,  53S  F.  2d  748  (D.C  Cir.  1976). 

**E.g.,  TWA-Southem  Route  Exchange.  68  CAB 
662  (Order  7&-e-6);  Eastem-Ozark  Route  Transfer, 
68  CAB  587  (Oder  75-9-6):  Zantop-Coastal 
Certificate  Transfer,  36  CAB  138;  South  Padfic-Pan 
American  Agreements.  39  CAB  84a 


America  from  the  U.S.  In  addition,  we 
wish  to  examine  whether  international 
aviation  policy  considerations  would 
warrant  disapproval  of  the  route 
transfer  even  it  it  were  not  fotmd  to  be 
anticompetitive  under  section  408  or  412. 

The  Judge  and  the  parties  should  also 
develop  evidence  on  whether  there  are 
transportation  needs  and  benefits  that 
may  outweigh  any  significcmt 
anticompetitive  effects  that  may  be 
shown  to  exist  In  particular,  we  want  to 
explore  the  argument  that  preservation 
of  BranifPs  networic  and  the  United 
States'  Fifth  Freedom  rights  outweigh 
any  {mticompetitive  effects.  The  Judge 
and  the  parties  should  develop  evidence 
on  the  extent  to  which  service  to 
Braniff's  markets  depends  upon  an 
integrated  network  and  the  extent  to 
w^ch  its  existing  network  can  be 
divided  into  vialable  operating  patterns 
among  separate  carriers.  We  also  wish 
to  determine  whether  there  are 
international  aviation  policy  or  other 
public  interest  factors  that  would 
warrant  approval,  including  financial 
assistance  to  Braniff. 

Another  important  issue  which 
requires  factual  development  if  the 
agreement  is  shown  to  be  substantially 
anticompetitive,  is  the  reasonable 
availability  of  less  anticompetitive 
alternatives  that  would  achieve  or 
preserve  important  transportation 
objectives.  Assuming  that  the 
preservation  of  Braniff's  networic  is 
desirable,  we  want  the  Judge  and  the 
parties  to  develop  a  factual  record  on 
whether  a  proposal  by  another  carrier, 
carriers,  or  a  combination  of  proposals 
by  more  than  one  cairier,  would  be  a 
more  reasonable  means  of  achieving  this 
goal.  Because  of  the  tight  time 
constraints  we  are  faced  with,  we  will 
not  consider  competing  certificate, 
exemption,  or  route  transfer  proposals  in 
this  proceeding. "  However,  we  invite 
carriers  to  introduce  evidence  in  their 
exhibits  of  other  certificate,  exemption 
or  route  transfer  proposals  to 
demonstrate  the  existence  of  reasonably 
available,  less  anticompetitive 
alternatives. 

The  parties  also  should  focus  on 
whether  the  imposition  of  labor 
protective  provisions  as  a  condition  of 


"The  Board  has  traditionally  considered  route 
transfer  proposals  without  consolidating  competing 
route  applications.  See.  e.g..  American-Airwest 
Route  Exchange,  66  CAB  82  (Order  78-6-43): 
Eastem-Oiark  Route  Transfer,  37  CAB  748  (Order 
E-19055).  The  courts  have  held  that  the  Board  has 
discretion  to  order  its  hearing  priorities  and  to  limit 
the  scope  of  its  proceedings.  See,  Frontier  Air  Lines 
V.  CAa  349  F.2d  587  (10th  Cir.  196S):  Nattooal 
Airiines  v.  CA&  243  F.2d  807  (D.C  Or.  1968).  A* 
indicated  earlier,  we  will  cwwidw  alternative 
certificate,  exemption,  or  route  transfer  propoaals 
expeditiously  in  a^Mrate  proc—dlngi 


Board  approval  of  the  agreement  would 
satisfy  important  public  benefits  such  as 
the  avoidance  of  labor  strife.  In 
addition,  the  parties  should  discuss 
whether  any  transfer  of  BranifTs 
certificate  authority  pursuant  to  section 
401(h)  should  be  in  the  form  of  a 
temporary  experimental  certificate 
rather  than  a  permanent  certificate.  In 
this  context  the  proceeding  should 
consider  whether  we  should,  as  a 
condition  of  approval  of  the  agreement, 
alter,  amend,  modify,  or  suspend 
Braniff's  permanent  South  American 
authority."  We  also  want  to  explore 
whether  any  approval  could  or  should 
be  conditioned  upon  the  disallowance  of 
the  route  acquisition  and  related  costs 
bom  the  cost  adjustments  to  the 
Standard  Foreign  Fare  Level  for  South 
America." 

As  indicated  earlier,  our  intention  is 
to  process  this  investigation  on  an 
extremely  expedited  basis.  While  we 
would  prefer  to  have  a  recommended 
decision  by  the  Judge,  we  realize  that 
the  tight  time  constraints  that  we  are 
under  in  this  case  require  us  to  dispense 
with  a  recommended  decision.  We  urge 
the  Judge  to  aim  for  completion  of  the 
hearing  and  certification  of  the  record  to 
us  by  June  15, 1982.  We  expect  the 
parties  to  cooperate  fully  with  the  Judge 
in  the  attainment  of  this  goal  and  we 
authorize  him  to  eliminate  customary 
procedural  steps,  such  as  the  prehearing 
conference,  in  the  interests  of 
expedition.  Briefs  to  the  Board  are  due 
June  28. 1982.  Hie  date  for  oral 
aiguments.  if  any.  will  be  decided  upon 
later.  We  plan  to  issue  a  tentative 
decision  by  July  30, 1982.  In  line  with  the 
requirements  pf  the  Act  we  will 
transmit  any  decision  on  a  transfer  of 
certificate  authorify  to  the  President  for 
review  under  section  801  of  the  Act 

Accordingly, 

1.  We  institute  the  Bkvniff-Pan 
American  Route  Transfer  Case  in 
Docket  40534  to  consider  the  application 
of  Braniff  Airways,  Inc.  and  Pan 
American  World  Airways,  Inc.  to  lease 
Braniff's  South  American  routes,  except 
for  Venezuela,  and  certain  Braniff 
penonnel  and  facilities  to  Pan  American 
for  four  years; 

2.  lliis  investigation  shall  consider 
whether  the  application  should  be 
approved  under  sections  401,  406,  412. 
and.  if  so,  what  conditions  should  be 
imposed,  if  any,  and  whether  antitrust 
immunify  should  be  granted  under 
section  414  of  the  Act: 


''To  the  extent  (hat  «re  find  that  mch  acUaB 
wodU  be  in  the  pabUc  Inteteet  aectlaa  401(g)  ia  aleo 
involved  in  this  investigatiao. 

"See  secttoo  iaae(j)(9)  of  dw  Act 
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3.  We  set  the  case  for  an  oral 
evidentiary  hearing  before  an 
administrative  law  judge  of  the  Board; 

4.  We  deny  Braniff  and  Pan 
American's  request  for  interim  relief 
pending  our  decision  in  the  case 
instituted  in  paragraph  1; 

5.  We  direct  the  administrative  law 
judge  in  this  case  to  certify  the  record  to 
us  by  June  15, 1982; 

6.  Briefs  to  the  Board  are  due  on  June 
28,1982; 

7.  We  find  that  paragraph  4  of  the 
agreement  between  BraniJ?  and  Pan 
American  filed  in  this  docket  is  adverse 
to  the  public  interest  and  we  disapprove 
the  agreement  to  the  extent  that  it 
prevents  Braniff  from  negotiating  or 
agreeing  to  transfer  its  certificate 
authority  in  South  America  to  another 
carrier  or  carriers; 

8.  We  make  the  Bureau  of 
International  Aviation  a  party  to  this 
case; 

9.  Petitions  for  reconsideration  of  this 
order  and  intervention  shall  be  filed  on 
April  27, 1982,  and  replies  shall  be  filed 
on  May  4. 1982;  and 

10.  We  shall  serve  this  order  on  the 
United  States  Departments  of  Justice, 
Transportation,  and  State,  and  on  all 
parties  that  have  filed  pleadings  in 
Docket  40534. 

We  shall  publish  this  order  in  the 
Federal  Remoter. 

By  the  Qvil  Aeronautics  Board. 
PkybisT.Kaylw.'* 
Secretary. 

Smtth,  Mambar,  DiMentiiig: 

Braniff,  by  its  own  admission,  is  not  willing 
and  able  to  continue  to  serve  its  South 
American  routes.  The  Board,  should, 
therefore,  immediately  institute  a  proceeding 
to  select  a  carrier  or  carriers  to  replace 
Braniff  upon  its  suspension  of  service. 

Since  such  a  proceeding  would  take  up  to  a 
year,  in  order  to  allow  for  proper 
consideration  of  the  issues,  the  route  transfer 
from  Braniff  to  Pan  American  should  be 
allowed  in  the  interim  under  exemption 
authority.  Pan  American  is  in  the  best 
position  to  provide  the  service  imder 
exemption  authority  considering  its  resources 
and  willingness  to  take  over  existing  stations, 
personnel  and  equipment  and  its  presence  in 
4  of  the  9  coimtries  involved.  Such  service, 
under  the  terms  of  the  temporary  authority, 
should  not  prejudice  the  ultimate  carrier 
selection  in  the  ongoing  proceeding. 

In  this  way,  Braniff  would  receive  a 
measure  of  the  financial  relief  it  requires,  U.S. 
flag  carrier  service  would  continue 
uninterrupted  in  South  America  and  the 
Board  could  give  proper  regard  to  the  pubUc 
convenience  and  necessity  parameters  of 


fares,  service,  and  competition  maintenance 
in  a  full  carrier  selection  process. 
James  R.  Smith. 

[FR  Doc  82-12021  Filed  S-11-82:  8:45  ami 
BHXMO  CODE  (SaO-OI-H 


Commuter  Fitness  Determination; 
Patterson  Aircraft  Co.  et  al. 

The  Board  is  proposing  to  find  the 
following  carriers  fit  willing  and  able  to 
provide  commuter  air  carrier  service 
under  Section  419(c)(2)  of  the  Federal 
Aviation  Act,  as  amended,  and  that 
aircraft  used  in  this  service  conform  to 
applicable  safety  standards. 


Ontar 

Apptam 

naiponaadala 

82-4-153 
■2-5-2 

S2-5-7 

PMlvton  AffcrafI  Company 

Butnglon  Aaraptww  Conipa- 

May  18.  1982. 
May  21.  1982 

May  21.  1982 
May  21.  1882 

82-6-8 

Colonial  AHnaa,  inc. 

All  interested  persons  wishing  to 
respond  to  the  Board's  tentative  fitness 
determination  shall  serve  their 
responses  on  all  persons  listed  in 
Attachment  A  of  the  respective  orders 
and  file  response  or  additional  data  for 
Order  82-4-153  and  82-^5-2,  -7,  and  -8 
with  the  Special  Authorities  Division, 
Room  915;  1825  Coimecticut  Avenue. 
NW..  Washington  D.C.  2042& 

The  complete  text  of  the  orders  is 
available  from  the  Distribution  Section, 
Room  100, 1825  Connecticut  Avenue, 
Washington,  D.C.  20428.  Persons  outside 
the  metropolitan  area  may  s.end  a 
postcard  request  to  the  above  address. 
FOR  RNmiai  mRNOIATKM  CONTACT: 
For  Chxler  82-4-153:  Ms.  Patti  Szrom, 
(202)  673-5088,  for  Chtlers  82-5-2  and  -8: 
Ms.  Anne  Stockvis,  (202)  673-5198;  and 
for  Order  82-5-7:  Mr.  J.  Kevin  Kennedy, 
(202)  673-5918,  Bureau  of  Domestic 
Aviation,  Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  Washington,  D.C. 
20428. 

By  the  Qvil  Aeronautics  Board,  May  6, 
1982. 

FliyOisT.Kaykir. 

Secretary. 

(FR  Doc.  aa-UtlS  FUkI  S-11-a2:  »M  am] 
I  COOK  SSM-OVM 


"  AJl  Mamben  concurred  except  Member  Smith 
wIm  disaanted  and  filed  the  atUched  diMenting 
itatamanL 


[Docket  No.  40627] 

Houston-Acapuico  Route  Proceeding; 
Rescheduling  of  Prehearing 
Conference 

Notice  is  hereby  given  that  the 
prehearing  conference  in  the  above- 
entitled  matter  scheduled  to  be  held  on 
June  3. 1982  (47  FR  18159,  April  28, 1982). 
i8  hereby  rescheduled  for  June  2, 1982,  at 


10:00  a.m.  (local  time)  in  Room  1003. 
Hearing  Room  A,  Universal  North 
Building,  1875  Connecticut  Avenue, 
NW.,  Washington.  aC. 

Dated  at  Washington.  D.C,  May  7, 1982. 

John  M.  VtttoDe, 

Administrative  Law  Judge. 

(FR  Doc  82-12922  Filad  5-11-82: 8:45  an] 


(Docket  No.  40379] 

Northeastern  International  Airways, 
Inc.,  Fitness  Investigation; 
Postponement  of  Prehearing 
Conference 

On  May  7, 1982.  the  applicant 
requested  a  postponement  of  the 
prehearing  conference  imtil  June  9, 1982. 
The  Bureau  of  Domestic  Aviation  has  no 
objectidn  to  this  request. 

Accordingly,  notice  is  hereby  given 
that  the  prehearing  conference  in  the 
above-entiUed  matter  scheduled  to  be 
held  on  May  10. 1982  (47  FR  17603.  April 
23. 1982).  is  hereby  postponed  until  June 
9. 1982,  at  10:00  a.m.  (local  time)  in  Room 
1012  in  the  Universal  Building,  1825 
Connecticut  Avenue,  NW.,  Washington, 
D.C. 

Dated  at  Washington.  D.C.  May  7. 1982. 

John  M.  VitttMia. 

Administrative  Law  Judge. 

[FR  Doc  S2-12S2S  F1M  5-11-8Z;  84S  am) 
MLLMQ  COW  SiaO-01-M 


[Orders  82-5-3.  •(m2-153;  Docket  Noe. 
40518.  etc.] 

Order  Concerning  MaN  Rates  for  Tyee 
Airibies,  Inc.  et  aL 

Order  82-5-36.  May  7. 1982,  Dockets 
40516,  40517  and  40519,  establishes 
temporary  intra-Alaska  service  mail 
rates  for  Tyee  Airlines,  Inc.,  LA.B. 
Flying  Service,  Inc.  and  Channel  Flying, 
Inc.  at  the  same  level  as  authorized  for 
Alaska  Airlines,  Inc.  by  Order  80-12- 
153. 

Copies  of  the  order  are  available  from 
the  C.A.B.  Distribution  Section,  Room 
100, 1825  Connecticut  Avenue,  NW., 
Washington,  D.C.  20428.  Persons  outside 
the  Washington  Metropolitan  area  may 
send  a  postcard  request. 

Phyllis  T.  Kaylor. 

Secretary. 

[FR  Doc  82-12814  FIM  S-ll-82:  89t5  am] 
■URta  COOf  8SI0-014 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  Na  3-a2] 

Foreign-Trade  Zone  49;  Newark/ 
Elizabeth.  N  J^  Extension  of 
CooMnents  Period 

The  period  for  comments  on  the  above 
case  involving  the  proposed  expansion 
of  Foreign-Trade  Zone  49  to  include  the 
entire  Port  Newaric/Elizabeth  Port 
Authority  Marine  Tenninal  (47  FR  2898, 
1-20-82  and  47  FR  9259,  3-4-82),  is 
further  extended  to  June  16, 1982. 
Submissions  are  limited  to  rebuttal 
comments  on  the  record  as  of  this  date. 

Submission  shall  include  12  copies. 
Material  submitted  for  the  record  to- 
date  will  be  available  at  the  places 
where  the  application  has  been 
available  to  die  publia 
U.S.  Department  of  Commerce,  EMstrict 

Office,  Capitol  Plaza,  8th  Floor,  240 

West  State  Street,  Trentoa  New 

Jersey  06808; 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room  3721, 

14di  and  Constitution.  NW., 

Washington.  D.C.  20230. 

Dated:  May  7, 1982. 
loliii  |.  Da  Ronta.  Jr.. 

Executive  Secretary. 

(FR  Doc.  BZ-Uaa  niwl  S-11-82;  8:45  am] 


international  Trade  Administration 

Arizona  State  University;  Decision  on 
Application  for  Duty-Free  Entry  of 
Scientific  Article 

The  following  is  a  decision  on  an 
appUcation  for  duty-free  entry  of  a 
scientific  article  pursuant  to  section  6(c) 
of  the  Educational  Sdentffic,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L  89-651,  80  Stat  897)  and  Uie 
regulation  issued  thereunder  as 
amended  (15  CFR  Part  301). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
between  8:30  a  on.  and  5M)  pjn.  in  Room 
2097  of  the  Department  of  Commerce 
Building.  14th  and  Constitution  Avenue, 
NW.,  Washington,  D.C.  20230. 

Docket  No.  81-00126.  Applicant 
Arizona  State  University,  Tempe, 
Arizona  8S281.  ArtiTcle:  ER  200-D10/12 
Electron  Paramagnetic  Resonance 
Spectrometer  widi  Accessories. 
Manufacturer  Bruker-Physik.  West 
Germany.  Intended  Use  of  Article:  See 
Notice  on  page  20584  in  the  Federal 
Register  of  April  6, 1961. 


Comments:  Comments  postmarked 
April  23, 1981  have  been  received  from 
Varian.  611  Hansen  Way,  Palo  Alto, 
California  94303.  Varian  states  it 
believes  that  these  comments  cleariy 
indicate  that  an  electron  paramagnetic 
resonance  (EPR)  spectrometer  of 
equivalent  scientific  value  for  the 
purposes  for  which  the  article  is 
intended  to  be  used  was  available  in  the 
United  States  (at  the  time  the  foreign 
article  was  ordered).  Decision: 
Application  approved.  No  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  article,  for  such  purposes 
as  this  artide  is  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  foreign  article  was 
ordered  (October  10, 1980).  Reasons:  The 
applicant  requires  the  hi^est 
temperature  capability  available  for 
studying  the  behavior  of  soUds  at 
elevated  temperatures.  The  foreign 
article  provides  a  hi^-temperature 
resonator  made  from  high  purity  quartz 
that  allows  electron  paramagnetic 
resonance  (EPR)  work  up  to  1300*  kelvin 
(K)  or  1030*  C  The  most  closely 
comparable  domestic  instrument  is 
either  the  model  E-109  or  E-112  of 
Varian's  E-line  Century  series.  Varian 
claims  in  its  comments  that  either  of  two 
instruments  from  its  E-line  Century 
Series,  the  Model  E-109  or  the  Model  E- 
112,  could  meet  the  applicant's  needs. 
Varian  also  states  that  the  applicant 
"fails  to  identify  any  pertinent 
characteristics  for  die  foreign  article 
which  (are)  unavailable  in  comparable 
domestic  instruments."  But  Varian  did 
not  specffically  address  the  pertinency 
of  the  1300°  K  operating  capability  even 
though  the  applicant  cleariy  claimed 
that  feature  to  be  pertinent  in  response 
to  question  a  Further,  the  brochure  that 
Varian  enclosed  with  its  comments 
indicates  that  the  variable  temperature 
controller  for  its  E-109  or  E-112  is  not 
intended  for  work  beyond  570*  K  (300* 
C).  The  Departmenf  of  Healtii  and 
Human  Services  (DHHS)  advises  in  its 
memorandum  dated  October  10, 1961 
that  (1)  the  temperature  feature  of  die 
foreign  article  described  above  is 
pertinent  to  the  purposes  for  v^ch  the 
foreign  article  is  intended  to  be  used 
and  (2)  it  knows  of  no  domestic 
instrument  that  had  this  capability  at 
the  time  the  article  was  ordered.  We 
therefore  find  that  neither  the  Varian  E- 
108  nor  the  E-112  was  of  equivalent 
scientific  value  to  the  foreign  article  for 
such  purposes  as  the  article  was 
intended  to  be  used  at  the  time  die 
foreign  article  was  ordered. 

The  Department  knows  of  no  other 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  article  for 
such  purposes  as  this  article  is  intend  to 


be  used,  which  was  being  manufactured 
in  the  United  States  at  die  time  the 
article  was  ordered 

(Catalog  of  Federal  Domestic  Anistanoe 
Program  Na  ll.lOS,  fanportatioD  of  Duty-iYee 
Educational  and  Scientific  Materials.) 
FkHricW.OML 

Acting  Director.  Statutory  Import  ProgroBm 
Staff. 

[FR  Doc  n-UMS  PO^  S-U-tt  •)«  a^ 


Brooidiavan  NatkNWi  Laboratory; 
Decision  on  ApplcaHon  for  Diity-F»«o 
Entry  of  Scientific  Article 

Tlie  following  is  a  decision  on  an 
application  for  duty-free  entry  of  a 
scientific  article  pursuant  to  section  6(c) 
of  the  EducationaL  Scientific  and 
Cultural  Materials  Importation  act  of 
1966  (Pub.  L  89-651.  80  Stat.  807)  and  die 
regulations  issued  thereunder  as 
amended  (15  CFR  Part  301). 

A  ccq>y  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
between  8:30  AM  and  5:00  PAL  in 
Room  2097  of  the  Department  of 
Commerce  Building,  14th  and 
Constitution  Avenue  NW..  Washington. 
D.C  2023a 

Docket  No.  82-00006.  Applicant 
Brookhaven  National  Laboratory, 
Upton.  New  York  11973.  Artide:  Powder 
IMffiBction  Diffractometer  with 
Accompanying  Accessories. 
Manufacturer  Robert  Huber 
Diffraktionstechnik.  West  Germany. 
Intended  Use  of  Artide:  See  Notice  on 
page  56634  in  the  Federal  Register  of 
November  18, 1961. 

Comments:  No  comments  have  been 
received  with  respect  to  this  applicaticm. 
Decision:  AppUcation  approved.  No 
instrument  or  apparatus  of  equivalent 
sdentific  value  to  the  foreign  artide,  for 
such  purposes  as  this  artide  is  intended 
to  be  used,  is  being  manufactured  in  the 
Uiuted  States.  Reasons:  The  foreign 
artide  provides  vertical  scattering  and 
triple  axis  geometry.  The  National 
Bureau  of  Standards  advises  in  its 
memorandum  dated  March  28, 1962  that 
(1)  the  capabihty  of  the  foreign  artide 
described  above  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  sdentific  value 
to  the  foreign  artide  for  the  appUcant's 
intended  use. 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  sdentific  value  to  the  foreign 
artide,  for  such  purposes  as  this  cuUde 
is  intended  to  be  used,  which  is  being 
manufactured  in  the  United  States. 
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(Catalog  of  Federal  Domestic  Assistance 

Program  No.  11.105,  Importation  of  Duty-Free 

Educational  and  Sdentiiic  Materials.) 

Frank  W.CraeL 

Acting  Director,  Statutory  Import  Programs 

Staff. 

[FR  Doc  82-12S90  FUad  S-11-S2:  S:4S  un) 
■KUMQ  CODE  3S10-2S-M 


Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron 

The  following  is  a  consolidated 
decision  on  applications  for  duty-free 
entry  of  electron  microscopes  pursuant 
to  section  6(c]  of  the  Educational, 
Scientific  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651, 
80  Stat.  897)  and  the  regulations  issued 
thereunder  as  amended  (15  CFR  part 
301).  (See  especially  §  301.11(e).) 

A  copy  of  the  record  pertaining  to 
each  of  the  applications  in  this 
consolidated  decision  is  available  for 
public  review  between  8:30  A.M.  and 
5:00  P.M.  in  Room  2097  of  the 
Department  of  Commerce  Building,  14th 
and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230. 

Docket  No.  82-00076.  Applicant  The 
University  of  New  Mexico,  Purchasing 
Department,  600  Buena  Vista  NE., 
Albuquerque,  N.M.,  8731.  Article: 
Electron  Microscope,  Model  H-600-2 
and  Accessories.  Manufacturer  Hitachi, 
Ltd..  Japan.  Intended  Use  of  Artic.e:  See 
Notice  on  page  6680  in  the  Federal 
Register  of  Feburary  16, 1982.  Article 
Ordered:  September  15, 1981. 

Docket  No.  82-00078.  applicant: 
Washington  State  University.  College  of 
Veterinary  Medicine,  Department  of 
Veterinary  and  Comparative  Anatomy, 
Pharmocology  and  Physiology,  Wegner 
Hall,  Pullman,  WA  99164.  Article: 
Electron  Microscope,  Model  H-600-3 
with  Accessories.  Manufacturer.  Hitachi 
Ltd..  Japan.  Intended  Use  of  Article:  See 
Notice  on  page  6680  in  the  Federal 
Register  of  February  16, 1982.  Article 
Ordered:  March  27, 1981. 

Docket  No.  82-00081.  Applicant: 
University  of  Kentucky  Medical  Center, 
Department  of  Pathology,  Lexington. 
Kentucky  40536.  Article:  Electron 
Microscope,  Model  JEM  IOCS  and 
Accessories.  Manufacturer  JEOL  Ltd., 
Japan.  Intended  Use  of  Article:  See 
Notice  on  page  6680  in  the  Federal 
Register  of  Februaryl6, 1982.  Article 
Ordered:  September  17. 1981. 

Docket  No.  82-00092.  Applicant 
McGuire  VA  Medical  Center,  Broad 
Rock  Rd.  and  Belt  Blvd.,  Richmond.  VA 
23249.  Article:  Electron  Microscope, 
Model  EMIO  CA  with  Accessories. 
Manufacturer  Carl  Zeiss,  West 
Germany.  Intended  Use  Of  Article:  See 


Notice  on  page  13394  in  the  Federal 
Register  of  March  30, 1982.  Article 
Ordered:  December  30. 1981. 

Docket  No.  82-00098.  Applicant:  Saint 
Margaret  Hospital,  Clinical  Laboratory, 
5454  Hohman,  Hanmiond,  IN  46320. 
Article:  Electron  Microscope,  Model  EM 
109  and  Accessories.  Manufacturer  Carl 
Zeiss,  West  Germany.  Intended  Use  of 
Article:  See  Notice  on  page  13394  in  the 
Federal  Register  of  March  30. 1982. 
Article  Ordered:  January  10, 1980. 

Docket  No.  82-00099.  Applicant:  Wm 
Beaumont  Army  Medical  Center,  P.O. 
Box  70003,  El  Paso,  TX  79920.  Article: 
Electron  Microscope,  Model  EM  109  and 
Accessories.  Manufacturer  Carl  Zeiss. 
West  Germany.  Intended  Use  of  Article: 
See  Notice  on  page  13394  in  the  Federal 
Register  of  March  30. 1982.  Article 
Ordered:  July  15. 1981. 

Comments:  No  comments  have  been 
received  with  respect  to  any  of  the 
foregoing  applications.  Decision: 
Applications  approved.  No  instrument 
or  apparatus  of  equivalent  scientific 
value  to  the  foreign  articles,  for  such 
purposes  as  these  articles  are  intended 
to  be  used,  was  being  manufactured  in 
the  United  States  at  the  time  the  articles 
were  ordered.  Reasons:  Each  foreign 
article  to  which  the  foregoing 
applications  relate  is  a  conventional 
transmission  electron  microscope 
(CTEM).  The  description  of  the  intended 
research  and/or  educational  use  of  each 
article  establishes  the  fact  that  a 
comparable  CTEM  is  pertinent  to  the 
purposes  for  which  each  is  intended  to 
be  used.  We  know  of  no  CTEM  which 
was  being  manufactured  in  the  United 
States  either  at  the  time  of  order  of  each 
article  described  above  or  at  the  time  of 
receipt  of  application  by  the  U.S. 
Customs  Service. 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  any  of  the 
foreign  articles  to  which  the  foregoing 
applications  relate,  for  such  purposes  as 
these  articles  are  intended  to  be  used, 
which  was  being  manufactured  in  the 
United  States  either  at  the  time  of  order 
or  at  the  time  of  receipt  of  application 
by  the  U.S.  Customs  Service. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials.) 
FrukW.CtML 

Acting  Director,  Statutory  Import  Programa 
Staff 

(TR  Doe.  Sl-UBSt  PIM  5-ll-tt:  fe4a  ub] 
■IXSta  COM  M1S-IS-H 


Rice  University;  Decision  on 
Application  for  Duty-Frse  Entry  of 
Scientific  Article 

The  following  is  a  decision  on  an 
application  for  duty-free  entry  of  a 
scientific  article  pursuant  to  section  6(c) 
of  the  Educational.  Scientific,  and 
Cidtural  Materials  Importation  Act  of 
1966  (Pub.  L  89-651,  80  Stat.  897)  and  the 
regulations  issued  thereunder  as 
amended  (15  CFR  Part  301). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  2007  of  the  Department  of 
Commerce  Building,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
D.C.  20230. 

Docket  No.  81-00394.  AppUcant:  Rice 
University.  Chemistry  Department.  6100 
S.  Main  Street.  P.O.  Box  1892,  Houston. 
TX  77005.  Article:  Excimer  Laser,  TE- 
861-T  with  Accessories.  Manufacturer 
Lumonics  Research  Ltd.,  Canada. 
Intended  Use  of  Article:  See  Notice  on 
page  56632  in  the  Federal  Reguter  of 
November  18. 1981. 

Comments:  No  comments  have  been 
received  with  respect  to  this  application. 
Decision:  Application  approved.  No 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  article,  for 
such  purposes  as  this  article  is  intended 
to  be  used,  is  being  manufactured  in  the 
United  States.  Reasons:  The  foreign 
article  provides  an  average  power  of  18 
watts  (KrF).  The  National  Bureau  of 
Standards  advises  in  its  memorandimi 
dated  March  16. 1982  that  (1)  the 
capability  of  the  foreign  article 
described  above  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  article  for  the  applicant's 
intended  use  which  was  available  at  the 
time  the  foreign  article  was  ordered 
(April  14, 1981). 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
article,  for  such  purposes  as  this  article 
is  intended  to  be  used,  which  was  being 
manufactured  in  the  United  States  at  the 
time  the  foreign  article  was  ordered. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.106,  Importation  of  Duty-Frse 
Educational  and  Scientific  Materials) 
Frank  W.  CraeL 

Acting  Director,  Statutory  Import  Programa 
Staff 

[FR  Doc  81-USn  FtM  S-U-at  »4B  m] 
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Umvarsty  of  MnneMte;  OmMor  on 
AppUc«lion  for  Outy-ffoe  Entry  of 
Scientific  Articte 

The  following  is  a  decision  on  an 
application  for  duty-free  entry  of  a 
scientific  article  pursuant  to  section  6(cJ 
of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L  89-651.  80  Stat.  897)  and  the 
regulations  issued  thereunder  as 
amended  (15  CFR  Part  301). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
between  8:30  AM.  and  5:00  PM.  in 
Room  2097  otthe  Department  of 
Commerce  Building,  14th  and 
Constitulioa  Avenue,  NW.,  Washington, 
D.C.  20230. 

Docket  No.  81-00399.  Applicant 
University  of  Minnesota,  Department  of 
Chemical  Engineering  and  Materials 
Science,  421  Washington  Avenue.  SE., 
Minneapolis.  MN  55455.  Article: 
Vibrating  Flow  Densimeter  with 
AccesscHies.  Manufacturer  Sodev,  Inc., 
Canada.  Intended  Use  of  Article:  See 
Notice  on  page  56833  in  the  Federal 
Register  of  November  18. 1981. 

Comments:  No  comments  have  been 
received  widi  respect  to  this  application. 
Decision:  Application  approved.  No 
instrument  or  apparatus  of  equivalent 
scientiHc  value  to  the  foreign  article,  for 
such  purposes  as  this  article  is  intended 
to  be  used,  is  being  manufactured  in  the 
United  States.  Reasons:  The  foreign 
article  has  a  sensitivity  of  one  part  per 
million  over  an  extended  temperature 
range.  The  National  Bureau  of 
Standards  advises  in  its  memorandum 
dated  March  3. 1982  that  (1)  the 
capability  of  the  foreign  article 
described  above  is  pertinent  to  the 
applicant's  intended  purpose  and  (2)  it 
knows  of  no  domestic  instrument  er 
apparatus  of  equivalent  scientific  value 
to  the  foreign  article  for  the  applicant's 
intended  use. 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivaleat  scientific  vahie  to  the  foreign 
article,  for  such  purposes  as  this  article 
is  intended  to  be  used,  which  is  being 
manufactured  in  the  United  States. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
FrukW.Ctaol. 

Acting  Director,  Statutory  Import  Programs 
Staff. 

|FR  Ooa  a2-U932  FIM  S-11-82:  a4S  ob) 
BNJJNe  COW  SSW-ZS-K 


Now  Ortoww  WorWs  Ftk.  1964; 
AvaiaMMir  of  Hnal  Eflv«ronm«nM 
Impact  StolMiMnI 

Aoetcv:  International  Trade 
Administration.  Commerce. 
ACnOK  Notice  of  availability  of  final 
environmental  impact  statement 


gUMMAWY.  The  International  Trade 
Administration  (ITA)  announces  the 
availability  of  the  Final  Environmental 
Impact  Statement  (FEIS)  regarding  the 
proposed  1984  International  Exposition 
in  New  Orleans.  Louisiana. 
COMMENT  PEfUOO:  The  30-day  public 
review  and  comment  period  on  this  FEIS 
is  scheduled  to  close  on  June  14. 1982. 
Written  comments  on  the  FEIS  should 
be  forwarded  to  Mr.  Ed  Wilczynski,  U.S. 
Department  of  Commerce.  Room  6710, 
14th  St  &  Constihition  Avenue,  NW,. 
Washington.  D.C  20230. 
SUPPLEMENTAfiY  mFORMATiON:  Pursuant 
to  Section  102(2)(q  of  the  National 
Environmental  Policy  Act  of  1969,  and 
the  Regulations  for  Implementing  the 
Procedural  Provisions  of  the  National 
Environmental  Policy  Act  (40  CFR  Parts 
1 500-1 5(ffl).  the  International  Expositions 
Staff  of  the  US.  Department  of 
Commerce  has  prepared  a  Final 
Environmental  Impact  Statement  (FEIS) 
for  the  proposed  1984  Louisiana  World 
Exposition  to  be  held  in  New  Orieans. 
Louisiana. 

This  FEIS  is  being  transmitted  for 
review  to  Federal,  state  and  local 
governmental  agencies  having 
jurisdiction  by  law  or  expertise  with 
respect  to  any  environmental  impact 
involved  and  to  appropriate  Federal, 
state  or  local  agencies  authorized  to 
develop  and  enforce  environmental 
standards,  and  to  groups,  organizations 
and  individuals  known  to  have  an 
interest  in  the  project 

The  FEIS  contains  all  comments 
received  on  the  Draft  Environmental 
Impact  Statement  (DEIS),  which  was 
circulated  December  4, 1981,  and  the 
responses  to  those  comments.  The  FEIS 
also  addresses  the  comments  and 
questions  raised  at  the  public  hearing  on 
the  DEIS  held  January  6. 1982,  in  New 
Orleans. 

FOn  FimTHER  INFORMATION  CONTACT. 

Mr.  Wilczynski  at  the  above  address  or 
at  (202)  377-2938. 

Copies  of  the  Final  Environmental 
Impact  Statement  are  available  for 
review  at  the  following  locations: 

1.  City  Planning  Commission.  Room  9W, 
City  HaU,  1300  Perdido  Sti-eet  New 
Orleans,  LA  70130 

2.  New  Orleans  Central  Library,  210 
Loyola  Avenue,  New  Orleans.  LA 
70112 


3.  Algiers  Regional  library.  3014 
Holiday  Drive.  New  Orieana.  LA 
70114 

4.  East  New  Orieans  Regional  Library. 
5641  Read  Boulevard,  New  Orleans. 
LA  70127 

5.  Gentilly  Branch  Library.  3000  Foy 
Sbeet.  New  Orieans,  LA  70122 

6.  Milton  Latter  Branch  library,  5120  St 
Charles  Avenue,  New  Orleans,  LA 
70115 

7.  Broadmoor  Brandi  library,  3841 
Washington  Avenue,  New  Orieans, 
LA  70125 

&  Nix  Brandi  Library,  1401  So. 
CarroDton  Averrae.  New  Orieans.  LA 
70118 

9.  Special  CoUections.  Earl  K.  Long 
Library,  University  of  New  Orieans 
Lakefiront  New  Orieans.  LA  70122 

10.  Louisiana  Exposition  Authority,  1575 
Riverside  North,  Suite  230,  Baton 
Rouge,  LA  70802 

11.  Jefferson  Parish  Library,  library 
Headquarters,  Metarie,  LA  70017 

12.  St  Bernard  Parish  library,  1125  E.  St 
Bernard  Hwy.,  Chahnette,  LA  70043 

13.  St  Tanmiany  Parish  library,  402  S. 
Jefferson  Avenue.  Covington.  LA 
70433 

14.  U.S.  Department  of  Commerce. 
International  Expositions  Staff— Rooib 
2128, 14th  St  &  Constitution  Avenue. 
NW..  Washington.  D.C.  20230 

DonaMV.EanMhnr. 
Acting  Assistant  Secretary  for  Trade 
Development,  International  Trade 
Administration.  Department  of  Commerce. 

(in  Dgc.  n-12S»  FIM  V-ll-K:  MS  •■] 


Mnority 
Agency 


Aasistanco  AuMVd;  Salt  Ltfw 


financial 
City.  Utah 

agency:  Minority  Business 
Development  Agency,  Commerce. 
ATTIOn:  Notice 

summary:  The  Mincxity  Business 
Development  Agency  (MBDA) 
announces  that  it  is  soliciting 
applications  for  a  cooperative 
agreement  under  its  Business 
Development  Center  (BDC)  program  to 
operate  a  pilot  project  for  a  twelve  (12) 
month  period. 

Applicants  will  be  required  to 
contribute  at  least  10%  to  the  total 
program  costs  through  Doo-federal 
funds.  Cost  sharing  oontributioits  can  be 
in  the  form  of  cash  contributions,  fees 
for  services  or  in-ldnd  contributions. 

The  estimated  cost  of  this  project 
includes  the  maximum  fed»al 
participation  and  the  mintmym  anxmnt 
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required  for  non-federal  participation  as 

included  in  the  following  description  of 

this  project 

CLOSmo  date:  June  14, 1982— Closing 

date  for  submitting  applications. 

ADDRESS:  Dallas  Regional  Office, 

Minority  Business  Development  Agency. 

1100  Commerce  Street,  Room  7B19, 

Dallas,  Texas  75242. 

FOR  RNmiEfl  INFORMATION  CONTACT: 

Mr.  Joe  Williams  at  (214)  767-«»l. 

(1)  A  cooperative  agreement  for  BDC 
services  to  operate  in  the  Salt  Lake  City, 
Utah  (SMSA)  counties  of  Davis.  Salt 
Lake,  Tooele  and  Weber.  The  total  cost 
will  not  exceed  $170,000  including  a 
maximum  of  $153,000  in  federal  funds 
and  a  minimum  non-federal 
participation  of  $17,000.  The  anticipated 
start  date  of  the  project  is  August  1, 1982 
and  the  Project  I.D.  number  is  08-10- 
82017-01. 
SUPPLEMENTARY  INFORMATION: 

A.  Scope  and  Purpose  of  This 
Announcement 

Executive  Order  11625  authorizes 
MBDA  to  fund  projects  which  will 
provide  technical  and  management 
assistance  to  eligible  clients  in  areas 
related  to  the  establishment  and 
operation  of  buisnesses.  The  BDC 
program  is  specifically  designed  to 
assist  those  minority  buisnesses  that 
have  the  highest  potential  for  success.  In 
order  to  accomplish  this,  MBDA  offers  a 
Cooperative  Agreement  that  can: 
coordinate  and  broker  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  offer 
them  a  full  range  of  management  and 
technical  assistance;  and  serve  as  a 
conduit — through  which  and  from  which 
information  and  assistance  to  and  about 
minority  businesses  are  funneled.  Legal 
services  are  excluded. 

B.  Eligible  Applicants 

Awards  shall  be  open  to  all 
individuals,  non-profit  organizations, 
for-profit  firms,  local  and  state 
governments,  American  Indian  tribes 
and  educational  institutions. 

C.  Evaluation  Process 

All  proposals  received  as  a  result  of 
this  announcement  will  be  evaluated  by 
an  MBDA  review  panel. 

D.  Evaluation  Criteria  for  Business 
Development  Center  Application 

The  evaluation  criteria  is  designed  to 
facilitate  an  objective  evaluation  of 
competitive  applications  for  the 
Business  Development  Center  program. 

MBDA  reserves  the  right  to  reject  any 
or  all  applications,  including  the 
application  receiving  the  highest 


evaluation,  tmd  will  exercise  this  right 
when  it  is  determined  that  it  is  in  the 
best  interest  of  the  Government  to  do  so 
(e.g.,  the  apparent  successful  applicant 
has  serious  unresolved  audit  issues  from 
current  or  previous  grants,  contracts  or 
cooperative  agreements  with  an  agency 
of  the  Federal  Government). 

Evaluation  of  proposals  will  employ 
the  following  criteria: 

L  Capability  and  Experience  of  Firm/ 
Staff.  Provide  information  that 
demonstrates  the  organization's 
capabilities  and  prior  experience  in 
addressing  the  needs  of  minority 
business  individuals  and  finns.  Provide 
information  that  demonstrates  the  staff's 
capabilities  and  prior  experience  in 
providing  management  and  technical 
assistance  to  minority  individuals  and 
firms.  Indicate  previous  experience  in 
MBE  community  to  be  served  in  terms 
of:  inventorying  resources  and 
opportunities;  the  brokering  thereof;  and 
providing  management  and  technical 
assistance. 

The  following  are  key  factors  to  be 
considered  in  this  section: 

Firm 

— ^The  organization's  receptivity  in  the 
MBE  community  to  be  served,  i.e., 
business  contacts  in  the  public  and 
private  sector  leadership 
responsibilities;  and  experience  in 
assisting  MBE  business  persons  and 
firms.  (References  from  clients 
assisted  are  pertinent.) 

— Background  credentials  and 
references  for  the  owners  of  the 
organization  and  a  capability 
statement  of  what  the  organization 
can  do. 

— Knowledge  of  the  geographic  area  to 
be  served  in  terms  of  the  needs  of 
minority  businesses  and  past  ongoing 
relationships  with  local  public  and 
private  entities — that  can  possibly 
enhance  the  BDC  program  effort — i.e., 
Chambers  of  Commerce,  trade 
associations,  venture  capital 
organizations,  banks,  SBA,  HUD, 
state,  city  and  county  government 
agencies,  etc. 

Staff 

— ^List  personnel  to  be  used.  Indicate 
their  salaries,  educational  level  and 
previous  experiences.  Provide 
resumes  for  all  professional  staff 
personnel. 

— Demonstrate  competence  among  staff 
to  effectuate  mergers,  acquisitions, 
spin-offs  and  joint  ventures. 

— Provide  organization  chart,  job 
descriptions  and  qualification 
standards  involving  all  professional 
staff  persons  to  be  utilized  on  the 
project. 


— If  any  contractors  are  to  be  utilized; 
identify  and  indicate  areas  and  level 
of  expeience.  Primary  consideration 
will  be  given  to  inhouse  capability. 

Note. — ^All  contracting  proposed  should  be 
in  accordance  with  procurement  standards  in 
AtUchment  O  of  OMB  Circulars  A-110  or  A- 
102. 

n.  Techniques  and  Methodology — 
specify  plans  for  achieving  the  goals  and 
objective  of  the  project.  This  section 
should  be  developed  by  using  the 
outline  of  the  Work  Requirements  and 
the  BDC  responsibilities  as  guides  and 
will  become  part  of  the  award 
document.  Include  start-up  plan  and 
example  of  work  plan  format  Fully 
explain  the  procedures  for  outreach, 
screening,  assisting  and  monitoring 
clients;  developing  and  maintaining  the 
profile  inventory  of  minority  business; 
and  brokering  of  new  business 
ownership,  market  and  capital 
opportunities.  In  summary,  address  how, 
when  and  where  work  will  be  done  and 
by  whom.  Include  level  of  performance. 

in.  Resources — address  technical  and 
administrative  resources,  i.e..  computer 
facilities,  voluntary  staff  time  and  space; 
and  financial  resources  in  terms  of 
meeting  MBDA's  10%  cost  sharing 
requirement  to  include  a  fee  for  services 
for  assistance  provided  clients.  The  fee 
for  services  will  be  10%  for  firms  with 
gross  sales  of  $500,000  or  less  and  25% 
for  firms  with  gross  sales  of  over 
$500,000. 

Cost  sharing  is  that  portion  of  project 
costs  not  borne  by  the  Federal 
Government.  The  composition  and 
amount  of  cost  sharing  are  key  factors 
that  wrill  be  considered  in  determining 
the  merit  of  this  section.  The  cost 
sharing  requirement  can  be  met  through 
the  following  order  of  priority:  1.  cash 
contributions;  2.  fee  for  services;  and  3. 
in-kind  contributions. 

A.  Cash  contribution — means  cash 
that  is  contributed  or  donated  by  the 
recipient  by  other  non-federal,  public 
agencies  and  institutions,  private 
organizations,  corporations  and 
individuals. 

B.  Fee  for  services — are  charges  to  the 
cUent  for  assistance  provided  by  BDC. 

C.  In-Kind  contribution — represent  the 
value  of  non-cash  contributions 
provided  by  the  recipient  and  non- 
federal parties.  The  order  of  priority  for 
in-kind  contributions  are:  high 
technology  systems  to  be  utilized  to 
achieve  program  objectives;  top  level 
staff  personnel  and  real  and  personal 
property  donated  by  other  public 
agencies,  institutions  and  private 
organizations.  Property  purchased  with 
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Federal  funds  will  not  be  considered  as 
the  recipient's  in-kind  contribution. 

IV.  Costa — demonstrate  in  narrative 
format  that  costs  being  proposed  will 
give  the  minority  business  client  and  the 
government  the  most  effective  program 
possible  in  terms  of  quality,  quantity, 
timeliness  and  efficiency. 

Include  the  principal  costs  invovled 
for  achieving  work  plan  under 
Cooperative  Agreement  by  completing 
Part  III— the  Budget  Information  Section 
of  the  Request  for  Application. 

Provide  cost  sharing  plan  information 
in  terms  of  methodology  and  format  for 
billing  the  cost  of  management  and 
technical  assistance  to  clients. 

Total  pioject  costs  will  be  evaluated 
in  terms  of: 
— Clear  explanations  of  all  expenditures 

proposed,  and 
— The  extent  to  which  the  applicant  can 

leverage  federal  program  funds  and 

operate  with  economy  and  efficiency. 

In  conclusion,  the  applicant's  schedule 
for  start  of  BDC  operations  should  be 
included  in  Part  Two.  Part  Two  will  be 
known  as  the  applicant's  plan  of 
operation  and  will  be  incorporated  into 
the  Cooperative  Agreement  award. 

A  detailed  justification  of  all  pro|X)sed 
costs  is  required  for  Part  Four  and  each 
item  most  be  fully  explained. 

The  failure  to  supply  information  in 
any  given  category  of  the  criteria  will 
result  in  the  application  being 
considered  non-responsive  and 
consequently,  dropped  &om 
competition. 

All  information  submitted  is  eubject  to 
veriHcation  by  MBDA. 

E.  Disposition  of  Proposals 

Notification  of  awards  will  be  made 
by  the  Grants  Officer.  Organizations 
whose  proposals  are  unsuccessful  will 
be  advised  by  the  Regional  Director. 

F.  Proposal  Instructions  and  Forms 

Questions  concerning  the  preceding 
information,  copies  of  application  forms, 
and  applicable  regulations  can  be 
obtained  at  the  above  address. 

Nothing  in  this  solicitation  shall  be 
construed  as  committing  MBDA  to 
divide  available  funds  among  all 
qualified  applicants.  Hie  program  is 
subject  ot  OMB  Circular  A-95 
requirements. 

(Catalog  of  Federal  Domestic  Assistance, 
11.800  Minority  Business  Development] 

Dated:  May  7, 1982. 
Richard  H.  Sawing. 
Regional  Director. 
(FR  Doc  a2-.ia(BS  PIM  »-n-«z:  a^  ami 
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National  Oceanic  and  Atmospheric 
Administration 

New  England  FIslMry  Management 
Council;  Meeting  Cancellation 

agency:  National  Marine  Fisheries 

Service,  Commerce. 

ACTION:  Notice  of  meeting  cancellation. 

suimiary:  The  scheduled  public  meeting 
of  the  New  England  Fishery 
Management  Council,  on  May  24-25, 
1982,  as  published  in  the  Federal 
Register  on  May  4, 1982  (47  FR 19198). 
has  been  cancelled. 

FOR  FURTHER  MFORMATION  CONTACT: 

New  England  Fishery  Management 
Council  Suntaug  Office  Park.  Five 
Broadway,  Route  One,  Saugus, 
Massachusetts  01906,  Telephone;  (617) 
231-0422. 

Dated:  May  7. 1M2. 

E.  Craig  Felber, 

Ciiief.  Management  Services  Staff,  National 
Marine  Fisheries  Service. 

|FK  Doc  n-12ni  RM  S-11-82: 8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Eienientary  and  Secondary 
Education 

Title  I,  Elementary  and  Secondary 
Education  Act;  Intent  To  Repay  the 
MMwaukee  Public  Schools.  Mliwaukee, 
Wisconsin,  Funds  Recovered  as« 
Result  of  a  Final  Decision  of  the 
Former  \}J&.  Commissioner  of 
Education 

agency:  Education  DepartmeoL 
action:  Notice  of  Intent  to  Award 
Grantbadc  Funds. 

summary:  Notice  is  given  that,  imder 
section  456  of  the  General  Education 
Provisions  Act,  the  Secretary  intends  to 
repay  under  a  grantback  arrangement  to 
the  Milwaukee  Public  Schools, 
Milwaukee,  Wisconsin,  an  amount  equal 
to  75  percent  of  funds  recovered  by  the 
Department  of  Education  as  a  residt  of  a 
February,  1980  final  decision  by  the 
former  U.S.  Commissioner  of  Education. 
This  notice  describes  the  LEA's  plan  for 
the  use  of  the  repaid  funds  and  the 
terms  and  conditions  under  which  the 
Secretary  intends  to  make  these  funds 
available. 

date:  All  comments  must  be  received  on 
or  before  June  11. 1962. 
ADMIE8S:  All  written  comments  should 
be  submitted  to  Wilbert  Cheatham, 
Acting  Director,  Division  of  Program 
Review,  Compensatory  Education 
Programs.  U.S.  Department  of  Education, 


400  Maryland  Avenue,  S.W.  (Room 

3642-E,  ROB-^J.  Washington.  D.C 

20202-3305. 

FOR  FURTHER  RgORMATION  CONTACr 

Wilbert  Cheatham,  telephone  (202)  24&- 

2506. 

SUPPLEMENTARY  I 


A.  Back^ouod 

The  United  States  Department  fi 
Health.  Education,  and  Welfare  Audit 
Agency  conducted  an  audit  of  the  Title  I 
program  of  the  State  of  Wisconsm 
Department  of  Public  Instruction  (SEA) 
for  the  period  of  September  1. 1967 
tiirough  August  31, 1972  (A.CN.  05- 
40070).  The  final  audit  report,  dated  June 
24. 1974,  found  Uiat  the  l^waukee 
Public  Schools  (LEA)  8un>lanted  State 
and  local  funds  with  Tide  I  funds  for 
summer  school  programs  in  Title  I 
project  areas,  in  violation  of  20  US.C 
241e(a)(l)  of  Uw  Title  I  statute  and  45 
CFR  116.17(h)  of  the  Tide  I  regulations. 
In  addition,  the  audit  report  found  that 
the  LEA  had  expended  Iltk  I  fiinds  for 
field  trips  and  an  instructi<Mial  lab  which 
served  the  general  student  population,  in 
violation  of  20  U3.C.  241e(a)(3)  of  the 
Tide  I  statiite  and  45  CFR  116.17(g)  of 
the  Tide  I  regnlations. 

In  a  final  determination  letter  dated 
December  16, 1975,  the  Deputy 
Commissioner  for  School  Systems  (now 
the  Assistant  Secretary  for  Elementary 
and  Secondary  Education)  of  the  U.S. 
Office  of  Education  (now  the  U.S. 
Department  of  Education  (ED)) 
sustained  the  auditors'  findings  and 
ordered  the  SEA  to  refund  $3,319,989,  of 
which  $120,266  represents  the  amount  of 
improperly  expended  Title  I  funds  by 
the  Milwaukee  LEA  in  nscal  Years  1971 
and  1982. 

On  April  16, 1976,  die  SEA  filed  an 
application  for  review  of  the  Deputy 
Commissioner's  final  determinations 
with  the  Title  I  Audit  Hearing  Board 
(now  the  Education  Appeal  Board).  In  a 
decision  dated  Decembier  4, 1979 
(Docket  No.  8-(23)-76).  a  three  member 
panel  of  the  Education  Appeal  Board 
upheld  the  Deputy  Commissioner's  final 
determinations  ordering  the  SEA  to 
refund  $120,266  of  improperly  expended 
Tide  I  funds  to  ED.  In  February  of  1980 
the  decision  of  the  Education  Appeal 
Board  became  the  final  decision  of  the 
former  U.S.  Commissioner  of  Education. 
In  May  of  1980,  the  SEA  refunded  to  ED 
the  entire  amount  of  the  claim. 

B.  Authority  for  Awaniiag  a  GrantlMck 

Section  456(a)  of  the  General 
Education  Provisions  Act  ((^PA),  20 
U,S.C.  1234e.  provides  that  whenever  the 
Commissioner  (now  Secretary)  has 
recovered  funds  following  a  final  audit 
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determination  with  respect  to  an 
applicable  program,  the  Secretary  may 
consider  those  funds  to  be  additional 
funds  available  for  that  program  and 
may  arrange  to  repay  to  the  LEA 
affected  by  that  determination  an 
amount  not  to  exceed  75  percent  of  the 
recovered  funds.  The  Secretary  may 
enter  into  this  so-called  "grantback" 
arrangement  if  the  Secretary  determines 
that  (1)  the  practices  and  procedures  of 
the  LEA  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
that  the  LEA  is  in  all  other  respects  in 
compliance  with  the  requirements  of  the 
applicable  program;  (2)  the  LEA  has 
submitted  to  the  Secretary  a  plan  for  the 
use  of  the  funds  to  be  awarded  under 
the  grantback  arrangement  which  meets 
the  requirements  of  the  program,  and,  to 
the  extent  possible,  benefits  the 
population  that  was  affected  by  the 
misexpenditures  that  resulted  in  the 
audit  exception;  and  (3]  the  use  of  the 
funds  to  be  awarded  under  the 
grantback  arrangement  in  accordance 
with  the  LEA'S  plan  would  serve  to 
achieve  the  purposes  of  the  program 
under  which  the  funds  were  originally 
granted. 

C.  Request  for  Repayment  of  Funds 
Awarded  Under  a  Grantback 
Arrangement 

In  a  document  dated  October  21, 1981, 
the  SEA  formally  requested  that 
repayment  of  $90,199  under  a  grantback 
arrangement  be  made  to  the  LEA.  The 
SEA  included  in  its  request  a  detailed 
budget  prepared  by  the  LEA  for  the 
expenditure  of  the  funds  to  be  awarded 
under  the  grantback  arrangement.  In  a 
letter  dated  December  3, 1981.  the  SEA 
provided  an  assurance  that  the  practices 
and  procedures  of  the  LEA  that  resulted 
in  the  audit  determination  have  been 
corrected.  The  SEA  alsfi  agreed  in  that 
letter  to  maintain  separate  accounting 
records  documenting  its  expenditures  of 
funds  awarded  under  the  grantback 
arrangement  The  SEA  has  also  assured, 
in  a  letter  dated  January  28, 1982,  that 
the  LEA  is  in  all  other  respects  in 
compliance  with  the  requirements  of  the 
Title  I  program. 

D.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

In  accordance  with  Section  456(a)(2) 
of  CEP  A,  the  SEA.  in  its  October  21, 
1981  request,  submitted  a  plan  on  behalf 
of  the  LEA  explaining  the  LEA's  intent 
to  use  the  funds  for  which  it  sought  the 
grantback.  The  plan  demonstrates  that 
the  LEA  conducted  a  needs  assessment 
for  school  year  1981-1982  of  its  Title  I 
students  in  grades  one  through  eight  and 


determined  that  reading  and  language 
skills  were  the  areas  of  highest 
educational  priority.  The  LEA  proposes 
to  expend  the  grantback  funds  during 
the  current  school  year  for  an  existing 
Title  I  reading  project.  This  project 
provides  supplemental  services  for  its 
Title  I  participants  in  grades  one  through 
six,  through  small  group  and  in-class 
instruction  in  reading  and  language 
skills.  It  is  scheduled  to  end  earlier  than 
anticipated,  due  to  reductions  in  the 
LEA'S  Title  I  budget  The  LEA  intends  to 
use  the  grantback  funds  to  extend  the 
reading  project  for  an  additional  Bve  to 
six  days. 

The  SEA  recognizes  that,  generally, 
funds  awarded  under  a  grantback 
arrangement  are  to  be  used  to  establish 
a  separate  project  designed  to  benefit  to 
the  extent  possible,  the  population  that 
was  affected  by  the  misexpenditures 
that  resulted  in  the  audit  exception. 
However,  the  SEA  suggests  that  in  this 
case,  the  use  of  grantback  funds  to 
establish  a  separate  project  is  not 
practical  for  several  reasons.  First,  there 
are,  most  likely,  no  children  currently 
enrolled  in  the  LEA  who  could  have 
been  affected  by  the  original 
misexpenditures,  since  those 
misexpenditures  occurred  over  a  decade 
ago.  liierefore.  the  LEA  is  precluded 
from  setting  up  a  project  designed  to 
benefit  the  children  who  were  affected 
by  the  original  misexpenditures. 
Secondly,  the  amount  of  the  grantback 
award,  $90,199,  is  a  relatively  small  sum 
for  an  LEA  the  size  of  the  Milwaukee 
Public  Schools  Systems,  which  has  in 
excess  of  12,000  participants  in  its  Title  I 
program  and  an  annual  budget  in  excess 
of  $9.5  million.  Thus,  any  new  project 
that  the  LEA  could  establish  would 
necessarily  be  a  small  scale  project 
serving  a  very  limited  number  of 
children. 

Based  on  the  above  reasons,  the  SEA 
concludes  that  a  better  use  of  the 
grantback  funds  would  be  to  postpone 
the  early  end  of  an  already  existing 
project  that  benefits  a  large  number  of 
Title  I  students  in  the  LEA.  Specifically, 
the  LEA  proposes  to  expend  $87,640  on 
salalnes  and  fringe  benefits  for  129  staff 
members,  including  supervisory 
personnel,  teachers,  paraprofessionals, 
and  a  part-time  secretary;  and  $2,559  on 
indirect  costs. 

E.  The  Secretary's  Determinations 

Based  upon  a  thorough  review  of  the 
SEA's  request  on  behalf  of  the  LEA  for 
the  repayment  of  funds  under  S  456  of 
GEPA,  including  the  SEA's  assurances 
described  in  Part  C  above  and  the  LEA's 
plan  and  budget  the  Secretary  makes 


the  following  determinations: 

(1)  The  practices  and  procedures  of 
the  LEA  that  resulted  in  the  audit 
determination  have  been  corrected,  and 
the  LEA  is  in  all  other  respects  in 
compliance  with  the  requirements  of  the 
Title  I  program; 

(2)  The  LEA  has  submitted  a  plan  for 
the  use  of  the  funds  to  be  awarded 
under  the  grantback  arrangement  which 
meets  the  requirements  of  the  Title  I 
program;  and 

(3)  The  use  of  the  funds  to  be  awarded 
under  the  grantback  arrangement  in 
accordance  with  the  LEA's  plan  would 
serve  to  achieve  the  purposes  of  the 
Title  I  program. 

These  determinations  are  based  upon 
the  best  information  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action. 

F.  Notice  of  the  Secretary's  Intent  to 
Enter  Into  a  Grantback  Arrangement 

Section  456(d)  of  GEPA  requires  that, 
at  least  thirty  days  prior  to  entering  into 
an  arrangement  to  award  funds  under  a 
grantback,  the  Secretary  publish  in  the 
Federal  Regbter  a  notice  of  intent  to  do 
so.  and  the  terms  and  conditions  under 
which  the  payments  wiU  be  made. 

In  accordance  with  the  above 
requirement  notice  is  given  that  the 
Secretary  intends  to  make  funds 
available  under  a  grantback 
arrangement  to  the  LEA  in  the  amount  of 
$90,199,  which  represents  75  percent)  the 
maximum  percentage  authorized  by  the 
statute— of  the  amount  of  funds 
recovered  by  ED  as  a  result  of  the 
Commissioner's  final  decision.  The 
Secretary  bases  his  intention  to  award 
the  maximum  amount  possible  of 
grantback  funds  under  section  456  of 
GEPA  on  the  following  factors:  The 
Secretary's  determinations  outlined  in 
Section  E  of  this  notice;  the  timely 
payment  by  the  SEA  of  all  funds  owned 
to  ED  as  a  result  of  the  Commissioner's 
final  decision;  and  the  cooperative 
efforts  of  both  the  SEA  and  LEA  to  bring 
this  matter  to  a  satisfactory  resolution. 

G.  Terms  and  Conditions  Under  Which 
Payments  Under  a  Grantback 
Arrangement  Will  Be  Made 

Section  45e(b)  of  GEPA  provides  that 
any  payments  made  under  a  grantback 
arrangement  shall  be  subject  to  terms 
and  conditions  which  the  Secretary 
deems  necessary  to  accomplish  the 
purposes  of  the  affected  programs,   , 
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including  the  submission  of  periodic 
reports  oa  the  use  of  the  repaid  buds, 
and  evidence  that  the  SEA  or  LEA  has 
consulted  with  parents  or 
representatives  of  the  population  that 
will  benefit  Iiom  the  grantback  award. 

The  SEA  and  the  LEA  agree  to  comply 
with  the  following  terms  and  conditions 
under  which  payments  under  a 
grantback  rrangement  will  be  made: 

(1)  The  binds  awarded  under  the 
grantback  must  be  spent  in  accordance 
with — 

(a)  All  applicable  statutory  and 
regulatory  requirements; 

(b)  The  plan  that  was  submitted  in 
conjunction  with  the  October  21. 1981 
request,  and  any  amendments  to  that 
plan  that  are  approved  by  the  Secretary; 
and 

(c)  The  budget  that  was  submitted 
with  die  plan. 

(2)  Pursuant  to  section  456(c)  of  GEPA, 
all  funds  received  under  a  grantback 
arrangement  must  be  obligated  not  later 
than  September  30. 1983.  which  is  three 
Hscal  years  following  the  fiscal  year  in 
which  the  Commissioner's  final  decision 
was  made. 

(3)  Tlw  SEA.  on  behalf  of  dw  LEA. 
must,  not  later  than  jaiuiafy  1, 1964. 
submit  a  repent  to  the  Secretary  which — 

(a)  Indicates  how  the  fends  awarded 
under  the  grantback  have  been  spent; 

(b)  Shows  that  the  funds  awarded 
under  the  grantback  have  been 
liquidated; 

(c)  Describes  the  results  and 
effectiveness  of  the  project  for  which  the 
funds  were  spent;  and 

(d)  Describes  the  consultation  with 
parents  or  representatives  of  the 
population  that  will  benefit  from  the 
grantback  paymeots. 

(4)  Separate  accounting  records  must 
be  maintained  documenting  the 
expenditures  of  funds  awarded  under 
the  grantback  airangemenL 

Invitafion  to  Gommwit 

The  Secretary  invites  public 
comments  on  the  notice  of  intent  to 
award  funds  undo*  a  grantback 
arrangement  to  the  Milwaukee  Public 
Schools.  Interested  persons  may  send 
written  comments  to  Wiibert  CSieatham 
at  the  address  at  the  beginning  of  this 
notice.  All  comments  must  be  received 
on  or  before  June  11, 1982. 

Dated:  April  28. 1962. 
T.  H.B«il. 
Secretary  of  Education. 

|FK  Doc  n-tino  vaa4  l-n-aE  Mi  an| 


DEPAirmENT  OF  ENERGY 

Economic  ReOMiatory  Administration 
[Era  Docket  Na  82-03-WQl 

Natural  Gas  Imports;  Flonnex  Eneiiy 
Corp.;  AppWcaMon  for  Airthoriiatioii  to 
Import  Natural  Qae  from  Mexico 

agency:  Economic  Regulatory 

AdministratiDn.  DOE. 

action:  Notice  of  application  for 

authorization  to  i^^x}rt  aataral  gas  from 

Mexico. 

SUMMAIIV:  Tlie  Economic  Regulatory 
Administration  (ERA)  of  Ae  Department 
of  Energy  (DOE)  gives  notice  of  receipt 
of  the  application  of  Flonnex  Energy 
Corporation  (Flonnex)  to  import  natural 
gas  from  Petroleos  Mexicanos  (Pemex), 
the  Mexican  state  petroleum  company. 
Flonnex  proposes  to  import  and  resell  to 
domestic  gas  suppliers  up  to  150,000  Mcf 
per  day  of  natual  gas  for  an  initial 
contract  term  of  six  years. 

The  application  is  filed  with  ERA 
pursuant  to  Section  3  of  the  Natural  Gas 
Act  and  DOE  Delegation  Order  No. 
0204-54.  Protests  or  petitions  to 
intervene  are  invited. 

DATE  Protests  or  petitions  to  intervene 
are  to  be  filed  no  later  than  4:30  p.m. 
lune  11, 1982. 

FOR  FURTHER  INFORMATION  CONTACR 

John  W.  Glynn  (Oil  and  Gas  Imports 
Division),  Economic  Regulatory 
Administration,  12th  &  Pennsylvania 
Avenue,  NW..  Federal  Building,  Room 
6144,  RG-631,  Washington.  D.C.  20461. 
(202)  633-9296 

Sue  D.  Sheridan  (OfSce  of  General 
Counsel  Natiiral  Gas  and  KCneral 
Leasing),  1000  Independence  Avenue, 
SW.,  Forrestal  Building,  Room  6E-042, 
Washington,  D.C.  20585.  (202)  252- 
6667 

suppi^memtattinpormation: 

On  March  22, 1982,  Flwmex  filed  with 
the  ERA  an  application  to  impart  natural 
gas  from  Mexico.  On  April  15, 1982, 
Flormex  amended  its  March  22 
application  with  respect  to  the  proposed 
voiimies  to  be  imported.  Under  its 
present  proposal,  Flormex  would 
purchase  a  daily  quantity  of  15a000  Mcf 
of  natural  gas  for  sale  to  as  yet 
unideitfified  domestic  gas  suppliers  for 
ultimate  resale  to  U.S.  customers. 

Flormex  states  in  its  import 
application  that  Pemex  will  not  enter 
into  a  formal  written  agreement  for  the 
sale  of  natural  gas  until  Flonnex  has 
obtained  the  necessary  approvals  to 
import  gas  from  the  U.S.  regulatory 
authorities.  However,  the  application 
states  further  that  Pemex  ytiM  "enter 
into  formalization  of  negotiations"  with 


Flonnex  once  the  company  has  filed 
with  the  ERA.  and  that  Pemex  is  ready 
to  enter  into  binding  agreements  once 
U.S.  regulatory  approv^  is  obtained 
Additionally.  Flormex  indicates  that 
Pemex  will  provide  contract 
documentation  if  requked  by  the  ERA. 

The  imp<Mi  application  states  that 
Flormex  and  Pemex  have  agreed  that 
any  contract  between  the  two  parties 
would  contain  the  following  general 
provisions.  First,  the  primary  term  of  d>e 
natural  gas  purchase  contract  would  be 
for  six  years,  with  an  option  for  Flormex 
to  renew  for  an  additianal  six-year 
period.  Second,  the  initial  contract  price 
would  be  US.  $4S4  per  MMBtu.  which 
would  be  subject  to  quarterly 
adjustments,  the  mechanisra  for  which  is 
not  clearly  explained  in  the  application. 

Flormex  states  that  it  does  not  intend 
to  own  or  operate  any  facilities 
necessary  for  the  transportation  of  the 
gas  and  that  proposed  importation 
would  utilize  only  existing  domestic 
facilities.  The  natural  gas  will  come 
from  new  gas  fields  in  Tamaulipas, 
Mexico,  and  be  transported  by  Pemex  to 
three  proposed  points  of  interconnection 
on  the  international  border  near  Eagle 
Pass,  Texas,  Laredo,  Texas,  and 
Reynosa,  Texas.  In  support  of  its 
application.  Flormex  states  that  many 
forecasts  project  a  continuing  dechne  in 
the  U.S.  gas  reserves,  and  that  there  is  a 
"clear"  need  for  the  gas  and  the 
proposal  therefore  is  not  inconsistent 
with  the  pubhc  interest  Futhermore, 
Flormex  contends  that  the  gas  supply 
made  available  by  diis  proposed  import 
would  "enhance  the  ability  to  meet 
winter  peak  day  and  seasonal  demands 
of  the  consumer"  while  lessening  the 
country's  dependence  on  inqxxted  fuel 
oil 

Odief  Information 

Any  person  wishing  to  become  a  party 
to  the  proceeding,  and  thus  to 
participate  in  any  conference  or  hearing 
which  might  be  convened,  must  file  a 
petition  to  intervene.  Any  person  may 
file  a  protest  with  respect  to  this 
application.  The  filing  of  a  protest  will 
not  serve  to  make  the  protestant  a  party 
to  the  proceeding.  Protests  will  be 
considered  in  determining  the 
appropriate  action  to  be  taken  on  the 
application. 

All  protests  and  petitions  to  intervene 
must  meet  the  requirements  specified  in 
18  CFR  \A  and  1.10.  respectively.  They 
should  be  filed  with  the  Natural  Gas 
Branch,  Oil  and  Gas  Imports  Division. 
Economic  Regulatory  Administration. 
Room  6144.  RG-631, 12th  and 
Pennsylvania  Avenue,  NW., 
Washington.  D.C  2M01.  AU  protests  and 
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petitions  to  intervene  must  be  filed  no 
later  than  4:30  p  jn.  June  11, 1962. 

A  hearing  will  not  be  held  unless  a 
motion  for  a  hearing  is  made  by  a  party 
or  person  seeking  intervention  and 
granted  by  ERA.  or  if  ERA  on  its  own 
motion  believes  that  a  hearing  is 
necessary  or  required.  A  person  filing  a 
motion  for  a  hearing  should  demonstrate 
how  a  hearing  will  advance  the 
proceedings.  If  a  hearing  is  scheduled, 
ERA  will  provide  notice  to  all  parties 
and  persons  whose  petitions  to 
intervene  are  pending. 

A  copy  of  Flormex's  application  is 
available  for  inspection  and  copying  in 
the  Natural  Gas  Branch  Docket  room, 
Room  6144. 12th  &  Pennsylvania 
Avenue,  NW.,  Washington.  D.C., 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  in  Washington,  D.C.,  on  May  S,  1962. 
lames  W.  Workman, 

Director,  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 

(FR  Doc  U-Uni  Filed  S-11-S2: 8:45  am] 

ammo  code  mso-oi-m 


[Docket  Na  ERA-FC-82-014;  FC  Cas*  No. 
5511»-»197-01-12] 

General  Motors  Corp^  Acceptance  of 
Petition  for  Exemption  and  Availability 
of  Certification 

AQENCV:  Economic  Regulatory 

Administration.  DOE. 

ACTION:  Notice  of  acceptance  of  petition 

from  General  Motors  Corporation  for 

exemption  and  availability  of 

certification. 

summary:  On  April  2. 1982.  General 
motors  Corporation  (GM]  filed  a  petition 
with  the  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  for  an  order 
permanently  exempting  a  new  Major 
Fuel  Burning  Installation  (MFBI)  from 
the  provisions  of  the  Powerplant  and 
Industiial  Fuel  Use  Act  of  1978  (FUA  or 
the  Act)  (42  U.S.C.  8301  et  seq.)  which 
prohibit  the  use  of  petroleum  and 
natural  gas  as  a  primary  energy  source 
in  certain  new  MFBEs.  GM  requested  a 
permanent  exemption  for  certain  fuel 
mixtures  containing  natural  gas  or 
petroleum.  The  final  rule  containing  the 
criteria  and  procedures  for  petitioning 
for  exemptions  from  the  prohibitions  of 
Tide  n  of  FUA  was  published  in  the 
Federal  Regbter  at  46  FR  59872 
(December  7, 1981). 

The  new  MFBI  for  which  the  petition 
is  filed  is  a  field-erected  boiler 
(designated  as  Boiler  No.  4)  which  has 
been  installed  at  GM's  Delco  Products 


Division  plant  in  Kettering.  Ohio  and  is 
designed  to  bum  coal,  natural  gas  or  oil. 

ERA  has  determined  that  the  petition 
and  certification  for  the  requested 
exemption  is  complete  in  accordance 
with  the  final  nde. 

A  review  of  the  petition  is  provided  in 

the  8UPPICMENTAIIV  INFOfUHATION 

section  below. 

As  provided  for  in  section  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and  501.33 
of  the  final  rule,  interested  persons  are 
bivited  to  submit  written  comments  in 
regard  to  this  petition  and  any 
interested  person  may  submit  a  written 
request  that  ERA  convene  a  public 
hearing. 

The  public  fik  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  and  other 
documents  and  supporting  materials  on 
this  proceeding  is  available  for 
inspection  upon  request  from  DOE. 
Freedom  of  Information  Reading  Room, 
1000  Independence  Avenue.  SW.  Room 
lE-190.  Washington.  D.C.  20585, 
Monday  through  Friday,  8:00  a.m.-4:00 

PJD. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  public 
comment  period  provided  for  in  this 
notice,  unless  ERA  extends  such  period. 
Notice  of  any  extension,  together  with  a 
statement  of  reasons  for  such  extension, 
will  be  published  in  the  Federal 
Register. 

DATE:  Written  comments  on  GM's 
petition  are  due  on  or  before  June  28. 
1982.  A  request  for  public  hearing  must 
also  be  made  within  the  45-day  public 
comment  period. 

ADDRESS:  Fifteen  copies  of  written 
comments  or  a  request  for  a  public 
hearing  should  be  submitted  to 
Department  of  Energy,  Economic 
Regulatory  Administration.  Office  of 
Fuels  Programs.  Case  Control  Unit, 
Room  GA-093. 1000  Independence 
Avenue.  SW,  Washington.  D.C.  20585 

Docket  No.  ERA-FC-82-014  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 
FOR  FURTNtR  INFORMATION  CONTACT: 
Anthony  Wayne,  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration,  Forrestal  Building. 
Room  GA-037. 1000  Independence 
Avenue,  SW,  Washington,  D.C. 
20585,Telephone  (202)  252-1730 
Douglas  Mitchell  Esquire,  Office  of  the 
General  Counsel,  Department  of 
Energy,  Forrestal  Building,  Room  6B- 
178, 1000  Independence  Avenue,  SW, 
Washington,  D.C.  20585,  Telephone 
(202)  252-2967 


lack  Vandenberg,  Office  of  Public 
Information,  Economic  Regulatory 
Administration.  Department  of 
Energy.  12th  and  Pennsylvania 
Avenue,  Room  7120,  Federal  Building, 
Washington.  D.C.  20461.  Telephone 
(202)633-8755 

SUPPLEMENTARY  INFORMATION:  The 

Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  prohibits  the  use  of  natxu^l  gas 
and  petroleum  as  a  primary  energy 
source  in  certain  new  MFBI's  unless  an 
exemption  fiY>m  the  prc^ibitions  in  Title 
n  has  been  granted  by  ERA.  The  unit 
which  is  the  subject  of  this  exemption 
petition  is  a  field  erected  boiler, 
identified  as  BoUer  No.  4,  installed  by 
GM  at  its  Delco  plant  as  part  of  an 
expansion  of  operations  which  occurred 
over  the  past  two  years.  Boiler  No.  4 
produces  120,000  pounds  of  steam  per 
hour,  has  a  designed  heat  input  rate  of 
144  million  Btu's  per  hour,  and  is 
capable  of  burning  coal,  natural  gas  or 
oil.  GM  states  that  the  steam  generated 
by  the  unit  will  be  used  for  process 
equipment,  for  auxiliary  powerhouse 
steam  and  for  building  heating  and  air 
conditioning,  as  well  as  for  light  steam 
demand  periods.  GM  further  states  that 
the  unit  will  be  using  a  coal-natural  gas 
mixture  as  a  primary  energy  source 
(with  oil  as  a  backup  to  nat\iral  gas). 
The  coal  will  be  used  alternately  with 
natiu'al  gas.  GM  is,  therefore,  requesting 
a  permanent  fuel  mixtures  exemption  for 
Boiler  No.  4  to  permit  it  to  bum 
petroleum  or  natiiral  gas  in  amounts  up 
to  25%  of  the  total  annual  Btu  heat  input 
of  the  installation  as  the  primary  energy 
source. 

Section  212(d)  of  the  Act  provides  for 
a  permanent  exemption  for  certain  fuel 
mixtures.  In  accordance  with  10  CFR 
S03.38(d)  of  the  final  rule,  GM  has 
provided  the  following: 

(1)  A  duly  executed  certification 
stating  that  the  amount  of  petroleum  or 
natural  gas  proposed  to  be  used  as  a 
primary  energy  source  in  the  mixture 
will  not  exceed  twenty-five  (25)  percent 
of  the  total  annual  Btu  heat  input  of  the 
installation;  and 

(2)  The  environmentfd  certifications 
as  required  under  S  503.13(b)  of  the  final 
rule. 

Pursuant  to  10  CFR  501.3,  ERA  hereby 
accepts  the  filing  of  the  petition  for  the 
permanent  exemption  as  adequate  for 
filing.  ERA  retains  the  right  to  request 
additional  relevant  information  from 
GM  at  any  time  during  the  pendency  of 
these  proceedings.  As  provided  in  10 
CFR  501.3(b)(4)  of  the  final  rule,  the 
acceptance  of  the  petition  by  ERA  does 
not  constitute  a  determination  that  GM 
is  entitled  to  the  exemption  requested. 
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NEPA  Compliance 

In  processing  this  exemption,  ERA 
will  comply  with  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA);  the  Council  on 
Environmental  Quality's  implementing 
regulations.  40  CFR  Part  1500  et  seq.; 
and  DOE  Guidelines  implementing  those 
regulations  (45  FR  20604,  March  28, 
1980).  NEPA  compliance  may  involve 
the  preparation  of  (1)  an  Environmental 
Impact  Statement  (EIS);  (2)  an 
Environmental  Assessment;  or  (3)  a 
memorandum  to  the  file  findiiig  that  the 
grant  of  the  requested  exemption  would 
not  be  considered  a  major  federal  action 
significantly  affecting  the  quality  of  the 
environment.  If  an  EIS  is  determined  to 
be  required.  ERA  will  publish  a  Notice 
of  Intent  to  prepare  an  EIS  in  the  Federal 
Register  as  soon  as  practicable.  No  final 
action  will  be  taken  on  the  exemption 
petition  until  NEPA  compliance  has 
been  completed. 

Issued  in  Washin^on.  D.C.,  on  May  4, 1982. 
lames  W.  Workman, 

Director,  Office  of  Fuels  Programs,  Economic 
Regulatory  Administration. 

|FR  Doc  82-12915  Filed  S-11-82;  8:45  am| 
BILUNQ  CODE  M50-01-M 


Getty  Oil  Co.;  Proposed  Consent  Order 

AGENCY:  Economic  Regulator 

Administration,  DOE. 

action:  Notice  of  proposed  consent 

order  and  opportunity  for  public 

conmient. 

summary:  The  Office  of  the  Special 
Counsel  (OSC)  hereby  gives  the  notice 
required  by  10  CFR  205.1991  that  it  has 
entered  into  a  Consent  Order  with  Getty 
Oil  Company  ("Getty").  The  Consent 
Order  resolves  all  issues  not  resolved  by 
previous  Consent  Orders,  except  for 
those  matters  explicitly  excluded, 
relating  to  Getty's  compliance  with  the 
DOE  Petroleum  Price  and  Allocation 
Regulations  for  the  period  January  1. 
1973  through  January  27, 1981,  when 
crude  oil  and  petroleum  products  were 
decontrolled  by  Executvie  Order  12287, 
46  FR  9909  (January  3a  1981).  To  remedy 
any  violations  that  may  have  occurred 
during  the  period,  Getty  has  agreed  to 
make  payments  totalling  $3,050,000  to 
the  U.S.  Treasury. 

As  required  by  the  regulation  dted 
above,  OSC  will  receive  comments  on 
the  Consent  Order  for  a  period  of  not 
less  than  30  days  following  publication 
of  this  notice.  OSC  will  consider  any 
comments  received  before  determining 
whether  to  make  the  Consent  Order 
final.  Although  the  Consent  Order  has 
been  signed  and  accepted  by  the  parties, 
the  OSC  may,  after  the  expiration  of  the 


comment  period,  withdraw  its 
acceptance  of  the  Consent  Order  and 
attempt  to  obtain  a  modification  of  the 
Consent  Order  or,  if  appropriate,  issue 
the  Consent  Order  as  proposed. 
COMMENTS:  To  be  considered,  comments 
must  be  received  by  5:00  p.m.  on  the 
thirtieth  day  following  publication  of 
this  notice,  Jime  11, 1982. 

ADDRESS  COMMENTS  TO:  Getty  Consent 
Order  Comments,  Office  of  Special 
Counsel,  Department  of  Energy,  1200 
Pennsylvania  Avenue,  NW.,  Room  5109. 
Washhigton.  D.C.  20461. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  Wm.  Adams,  Deputy  Solicitor. 
Economic  Regulatory  Administration. 
Department  of  Energy,  1200 
Pennsylvania  Avenue,  NW..  Room  3115. 
Washhigton,  D.C.  20461,  Phone:  (202) 
633-0165. 

Copies  of  the  Consent  Order  may  be 
received  free  of  charge  by  written 
request  to:  Getty  Consent  Order 
Request,  Office  of  Special  Counsel. 
Department  of  Energy,  Room  5109, 1200 
Pennsylvania  Avenue,  NW.. 
Washington,  D.C.  20461. 

Copies  may  also  be  obtained  in 
person  at  the  same  address  or  at  the 
Freedom  of  Information  Reading  Room, 
Forrestal  Building,  1000  Independence 
Avenue.  Room  lE-190,  Washington.  D.C 
SUPPLEMENTARY  INFORMATION:  Getty  is 
a  major  refiner  subject  to  the  audit 
jurisdiction  of  the  OSC  to  determine 
compliance  with  DOE  Petroleum  Price 
and  Allocation  Regulations 
(Regulations).  Getty  engages  in,  among 
other  things,  the  importation, 
production,  refining  and  marketing  of 
crude  oil  and  refined  petroleum 
products.  An  audit  conducted  by  OSC  of 
Getty  included  a  review  of  Getty's 
records  relating  to  compbance  with  the 
Regulations  during  the  period  January  1, 
1973  through  January  27, 1981  (the  audit 
period).  During  the  audit  questions  and 
issues  were  raised.  This  Consent  Order 
resolves  all  administrative  and  civil 
issues  not  previously  resolved 
concerning  the  allocation  and  sale  of 
covered  petroleimi  products  during  the 
audit  period,  except  that  this  Consent 
Order  does  not  cover  matters 
specifically  excluded  in  the  Consent 
Order. 

CoDcluskm  of  OSC  Audit 

The  Consent  Order  addresses  all 
aspects  of  Getty's  compliance  with  the 
applicable  Regulations.  OSCs  audit 
reviewed  Getty's  pricing  and  allocation 
policies  and  procedures  and  the  manner 
in  which  Getty  applied  the  Regulations 
with  respect  to,  among  other  things,  its 
production,  refining,  processing. 


importation  and  marketing  of  crude  oil 
and  coverd  products. 

At  the  conclusion  of  the  audit  OSC 
raised  certain  issues  with  respect  to 
Getty's  compliance  with  the 
Regiilations.  Notwithstanding  DOE'S 
position.  Getty  maintains  that  it  has 
correctly  construed  and  appUed  the 
Regulations.  The  parties  desire, 
however,  to  resolve  the  issues  raised 
without  resort  to  complex,  lengthy  and 
expensive  compliance  actions.  OSC 
beUeves  that  the  terms  and  conditions  of 
this  Consent  Order  provide  a 
satisfactory  resolution  of  disputed 
issues  and  an  appropriate  conclusion  of 
the  Getty  audit  and  thus,  that  the 
Consent  Order  is  in  the  public  interest 

Terms  and  Conditions  of  the  Consent 
Order 

To  remedy  any  violations  that  may 
have  occurred  during  the  audit  period. 
Getty  has  agreed  to  the  following: 

1.  Within  fifteen  (15)  days  after  the 
effective  date  of  this  Consent  Order, 
Getty  shall  remit  $3,050,000  to  the 
United  States  Treasury  to  be  deposited 
as  miscellaneous  receipts. 

2.  The  Consent  Order  settles  all 
matters  arising  from  Getty's  sales  of 
covered  products  during  the  settlement 
period  with  certain  exceptions  relating 
to  "Getty  Oil  Company  v.  DOE,"  Civ. 
No.  77-434  (D.  DeL)  and  Getty's 
obligations  under  DOE'S  Entidements 
Program. 

The  Consent  Order  also  provides 
details  concerning  the  conclusion  of  the 
audit  and  procedures  concerning 
enforcement  of  the  provisions  of  the 
Consent  Order.  Among  other  things, 
DOE  reserves  the  right  to  initiate 
enforcement  proceedings  and  to  seek 
appropriate  penalties  for  any  newly 
discovered  regulatory  violations 
committed  by  Getty,  but  only  on  the 
ground  that  Getty  knowingly  concealed 
such  violations. 

Upon  becoming  final  after 
consideration  of  public  conunents,  the 
Order  will  be  a  final  order  of  DOE  to 
which  Getty  has  waived  its  right  to 
administrative  or  judicial  review.  The 
Consent  Order  does  not  constitute  an 
admission  by  Getty  nor  a  finding  by 
OSC  of  a  violation  of  any  Federal 
petroleum  price  and  allocation  statutes 
or  regidations. 

Submission  of  Written  Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  Consent  Order  to  the  address  noted 
above.  All  comments  received  by  5.-00 
p.m.  on  the  thirtieth  day  foUowing 
publication  of  this  notice  will  be 
considered  by  OSC  before  determining 
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whelber  to  adopt  the  Consent  Order  aa 
a  final  order.  Any  modificatiaDfi  to  the 
Consent  Onler  ^at  in  the  opinian  of 
OSC,  significaBtljr  diange  die  terns  or 
impact  of  the  Ctmaent  Order  will  be 
publiflhed  for  cammoits.  After 
consideration  of  pob&:  oomments  by 
DOE.  t^  Comait  Order  vrill  be  made 
final  and  effecttre  by  actoal  notice  to 
that  eOect  to  Getty.  Pursuant  to  lOCFR 
205.1fi9)(c),  DOE  wgi  promptly  pufabsh 
in  the  Federal  Eaffrnta  notioe  of  any 
acdoD  taken  on  das  Consent  Order  and 
an  appropriate  explaaation  of  the  - 
action. 

Any  iaf  onaatien  or  data  considered 
confldemtial  by  the  person  submitting  It 
must  be  idenlffied  as  each  in  accordance 
with  the  procedures  of  10  CFR  205.9(f). 

Issued  in  Washington,  D.C.  May  3, 
1982. 
Milton  C  Lonax, 

Special  Coimaal  Bcmnowic  Regulatory 
AdminiBtration, 

(FTt  Doc  a2-t2Ma  i'Sed  5-U-«  K«S  a^ 
WLUWQ  COOC  IMS  M  M 


[Docket  No.  ERA-PC-«2-011;  OFC  Caae  H^ 
65033-921t-«1-ia 

NorttMMaiain  Univeralty;  Aocaptance 
of  PaHten  for  ExMnptian  and 
AvaaaHfity  of  CartWcatlon 

AOOKY:  EooQoniic  Regulatory 
AdujMi^i  ation.  Energy. 

ACnOK:  Notice  of  acceptance  of  petitiaii 

from  Northwestern  University  for 
exemption  and  availabihty  of 
certification. 


:tte  April  e^naz. 

Northweateni  IMvenity  ^^cwdiwesteni) 
filed  a  petitiGB  wtth  *e  grwMwW- 
Regulatory  Adnaniati^teii  ^RA)  d  the 
Department  of  Energy  (DOE)  requesting 
a  permaneal  site  linritaliana  exemptiaa 
for  a  near  major  fuel  burning  inatallation 
(MFBI)  from  the  prohibitions  of  the 
Powerplant  and  tedasliial  Pnel  Use  Act 
of  van  (42  U.S.C  tan  et  aeq.}  (FUA  or 
the  Att).  FUA  prafasbits  the  nse  of 
petroleaai  and  aataral  gas  as  a  piimay 
eneiflr  sowce  in  oertam  new  MFBI's. 
Final  ndee  for  petitiouiBg  for  an 
exemptiaa  from  the  pralijbitiaa»  of  FUA 
were  puhiishw  rl  in  Ite  Fuimnl  ■agister 
at  48  HI  98880  Pecember  7.  IWl). 

The  MFBI  for  which  the  petition  is 
Bled  is  a  gas-fired  h\gh  pressure  steam 
boiler  (identified  as  tmit  #4)  to  be 
installed  at  NortlnveataB's  canvas 
Cental  UtiHy  Plant  lacaled  at 
EwMBtaa.  HliBfiia.  Unt  #4  has  a  design 
heat  input  rate  of  172.SH1.U4  BTU*s  per 
hour. 

ERA  hasdatenained  tiiat  ibe  petition 
and  aarfificMtian  for  the  requested 


exemption  is  conpiete  in  accordance 
with  Ike  final  ndes  and  hereby  accepts 
the  petition  for  tlie  permanent 
exemption  as  adeqaate  for  filing. 

ERA  retains  the  riglit  to  request 
additional  relevant  information  from 
Northwestem  at  any  time  during  the 
pendency  of  these  proceedings  adhere 
circumstances  of  procedural 
requirements  may  so  require.  A  review 
of  the  petition  is  provided  in  the 
SUPPLEMENTM.  DtfSCMttlATION  section 
below. 

As  provided  for  in  section  701  (c)  and 
(d)  of  FUA  and  10  CFR  501.31  and 
501.33,  interested  persons  are  invited  to 
submit  written  comments  in  regard  to 
this  petition  and  any  interested  person 
may  submit  a  written  request  diat  ERA 
convene  a  pobfic  hearing. 

The  ptdiHc  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  and  other 
documents  and  sapporting  materials  on 
this  proceeding  are  available  for 
inspection  upon  request  through  DOE. 
Freedom  of  information  Reading  Room. 
1000  Independence  Ave.,  SW,  Room  lE- 
190.  Washington,  D.C.  20565.  Monday 
through  Friday.  MO  AM— 4:00  PM. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
fi^m  die  prohibitions  of  the  Act  within 
six  monflu  after  the  end  of  die  public 
comment  period  provided  for  in  this 
notice,  onless  ERA  extends  such  period. 
Notice  of  any  extension,  together  witii  a 
stateiMBft  of  reaaons  for  such  extension, 
will  be  published  In  the  Federal 


DATE  Written  comments  are  due  on  or 
before  Jane  28, 1982.  A  request  for  public 
hearing  must  also  be  made  within  the 
same  45  day  pnbhc  comment  period. 
AOORESa:  Fifteen  copies  of  written 
comments  or  a  seqneat  for  a  public 
healing  shoald  be  submitted  to: 
Department  of  Energy.  Economic 
Regulataiy  Administration.  Office  of 
Fuels  nrograms.  Case  Control  Unit. 
Room  GA-Oaa.  1000  Independence 
Avenue,  SW.  Washington.  D.C.  20685. 

Dodcet  No.  ERA-FC-82-0U  should  be 
printed  on  the  fmtside  of  the  eavdope 
and  the  document  contained  therein. 


POIt  RMIfNBI  mPOMIATION  CONTACn 

William  K  Iceman.  Office  of  Fuels 
Programs,  Economic  Regulatory 
Administration.  Forrestal  Boilding, 
1000  Independence  Avenue.  SW, 
Ream  CArWiB,  Washngtoo.  O.C 
2058t.  TdeiAaae  (JB^  252^2081 

Doagtas  F.  MilcfariL  Aaastant  General 
Cuuuaei  ier  Coal  Kegidations. 
DayeiteiBntofftie^gf.  Foneatal 
Bafldiq^  Boom  «B-178, 1080 
Independenoa  Avenue.  SW. 


Washington.  D.C.  20585.  Telephone 

(202)  252-2967 
)ack  Vandenberg.  Office  of  Public 

Information.  Department  of  Energy. 

12th  and  Pennsylvania  Avenae,  Room 

7120.  Washington.  D.C  20481. 

Telephone  (202)  833-8755 
SUPPtCMENTARV  WFOIIATIOIi.  FUA 
prohibits  the  use  of  naturd  gas  and 
petroisiuQ  as  a  primary  energy  source  in 
certain  new  MFBI's  uideas  en  exemption 
from  this  proinbitian  has  been  granted 
by  ERA. 

Noi'thwBstem  proposes  to  install  a 
hi^  pressure  steam  boiler  of  ISOjOOO 
Iba/hr.  capacity  at  its  nampiis  Coitral 
UtiMty  Plant  (GUP)  located  in  Evaaston. 
Illinois.  Unit  #4  has  a  deei^  heat  input 
rate  on  gas  of  172.S80.1'14  Btn/hr. 

CUP  currendy  has  diree  S00.000  lbs/ 
hr.  boQors  winch  tvipfiy  aD  teqaired 
steam,  heatkig  water  and  ck3ed  water 
to  101  bufldings  now  connected  to  the 
underground  distribution  ^«t«ns  which 
extend  %  mile  in  three  directions.  The 
fourth  boiler  is  needed  to  provide 
enough  plant  capacity  to  liold  ene  boiler 
in  reserve  during  periods  of  high  heating 
loads. 

Section  212(a)(1)(B)  of  die  Act 
provides  for  a  permanent  exemption  due 
to  site  limitations.  In  accordance  with  10 
CFR  S03.33(a).  Nordnvestem  has 
certified  the  following: 

(1)  That  the  physical  limitations  listed 
in  the  exemption  request  do  exist  and 
that  despite  good  faith  efforts  they 
cannot  reasonably  be  expected  to  be 
overcome  within  five  years  after  the 
commencement  of  operationa; 

(2)  The  use  of  mixtures  in  the 
proposed  new  MFBI  is  not  feasiUe  as 
required  nnder  10  CFR  S03J9. 

As  provided  in  10  CFR  an.3(b)(4).  the 
acceptance  of  the  petition  by  ERA  does 
not  constitute  a  determination  diat 
Northwestem  is  entitled  to  the 
exemption  reqaested. 

NEPA  Compliance 

In  processing  this  eicemption.  ERA 
will  comply  with  the  requirements  of  die 
National  Environmental  Policy  Act  of 
1960  (NH>A|.  die  Coned  on 
Environmental  Qaality'B  iaqdenienting 
regulatiens.  40  CFR  Part  1500  eraa^.. 
and  DOE  Gtridelines  impipwienting  dioee 
regulations  (45  FR  20694.  March  3B, 
1980).  NEPA  compbanee  nay  iovaive 
the  peepu-ation  of  (1)  an  Bwironmental 
Impact  Statement  ^i^  (^  aa 
environmental  aaseeament:  ar  (^  a 
memocandum  to  die  Me  finding  ftat  die 
graat  of  the  requeatad  exeraptfoa  vroold 
not  be  considered  a  mafor  faderel  action 
significandy  affecting  d»  qaaUty  of  the 
human  envfronment.  if  an  BS  is 
determined  to  be  reqoired,  ERA  wiH 
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publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Federal  Register  as  soon  as 
practicable.  No  final  action  will  be 
taken  on  the  exemption  petition  until 
NEPA  compliance  has  been  completed. 

Issued  in  Washington,  D.C.,  on  May  4, 1982. 
James  W.  Wotknian, 

Director,  Office  of  Fuels  Programs.  Economic 
Regulatory  Administration. 

(FR  Doc.  (B-12817  Filed  S-ll-a*  8:4t  ami 
MLLMO  COM  S4S0-ei-M 


Secor  Petroleum  Co.,  Inc..  6COX00297; 
Proposed  Remedial  Order 

Pursuant  to  10  CFR  205.192(c),  the 
Economic  Regulatory  Administration  of 
the  Department  of  Energy  hereby  gives 
Notice  of  a  Proposed  Remedial  Order 
which  was  issued  to  Secor  Petroleum 
Company.  Ina  (Secor),  333  Sylvan 
Avenue.  Englewood  Cliffs,  New  Jersey 
07632.  This  Proposed  Remedial  Order 
charges  Secor  with  layering  violations 
and  charging  prices  in  excess  of  its 
permissible  average  markup  in 
connection  with  its  resales  of  crude  oil 
during  the  period  November  1979 
through  December  1980. 

A  copy  of  the  Proposed  Remedial 
Order,  with  confidential  information 
deleted,  may  be  obtained  from;  U.S. 
Department  of  Energy.  Economic 
Regulatory  Administration,  Attn:  John 
W.  Sturges,  Director,  440  S.  Houston. 
Room  306,  Tulsa,  Oklahoma  74127. 

On  or  before  May  27, 1982,  any 
aggrieved  person  may  file  a  Notice  of 
Objection  with  the  Office  of  Hearings 
and  Appeals,  U.S.  Department  of 
Enei^,  12th  &  Pennsylvania  Avenue, 
NW.,  Washington,  D.C.  20461,  in 
accOTxlance  with  10  CFR  205.193. 

Issued  in  Tulsa,  Okla.,  on  the  23rd  day  of 
April  1982. 

John  W.  Sturges, 

Director,  Tulsa  Office,  Economic  Regulatory 
Administration. 

[FR  Doc  82-12841  Filed  5-11-82;  8:45  am] 
BILUNQ  CODE  64SO-01-M 

[Docket  No.  ERA-FC-82-010;  FC  Case  No. 
55172-9221-20-24] 

Kimberly-Clark  Corp.;  Acceptance  of 
Petition  for  Exemption  and  Availability 
of  Certification 

agency:  Economic  Regulatory 

Administration.  DOE. 

ACTION:  Notice  of  acceptance  of  petition 

from  Kimberly-Clark  Corporation  for 

exemption  and  availability  of 

certification. 

summary:  On  April  1. 1982.  Kimberly- 
Clark  Corporation  (K-C)  filed  a  petition 
with  the  Economic  Regulatory 


Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  requesting  a  permanent 
cogeneration  exemption  for  an  electric 
powerplant  from  the  provisions  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (42  U.S.C.  8301  et  aeq.]  (FUA  or 
the  Act)  which  (1)  prohibit  the  use  of 
petroleum  and  natural  gas  as  a  primary 
energy  source  in  new  powerplants  and 
(2)  prhibit  the  construction  of  a  new 
powerplant  without  the  capability  to  use 
an  alternate  fuel  as  a  primary  energy 
source.  Final  rules  setting  forth  criteria 
and  procedures  for  petitioning  for 
exemptions  frx»m  the  prohibitions  of 
Tide  n  of  FUA  were  published  in  the 
Federal  Register  at  46  FR  59872 
(December  7, 1981). 

K-C  proposes  to  mstall  a  20.1 
megawatt  gas-fired  combustion  turbine, 
with  oil  backup,  and  a  3.5  MW  steam 
turbine  with  heat  recovery  steam 
generator  to  produce  electricity  for  sale 
to  Southern  California  Edison  Company 
and  steam  for  the  company's  production 
process. 

ERA  has  determined  that  the  petition 
and  certification  of  the  requested 
exemption  is  complete  in  accordance 
with  die  final  rule. 

A  review  of  the  petition  is  provided  in 
die  SUPPLEMENTAL  MFORMATION  section 
below. 

As  provided  for  in  Section  701(c)  and 
(d)  of  FUA  and  10  CFR  501.31  and  501.33 
of  the  final  rule,  interested  persons  are 
invited  to  submit  written  comments  in 
regard  to  this  petition  and  any 
interested  person  may  submit  a  written 
request  that  ERA  convene  a  public 
hearing. 

The  pubUc  file  containing  a  copy  of 
this  Notice  of  Acceptance  and 
Availability  of  Certification  as  well  as 
other  documents  and  supporting 
materials  on  this  proceeding  are 
available  upon  request  through  DOE. 
Freedom  of  Information  Reading  Room. 
1000  Independence  Avenue,  SW,  Room 
IE  -190,  Washington,  D.C.  20585. 
Monday  through  Friday,  8:00  a.m.-4.-00 
p.m. 

ERA  will  issue  a  final  order  granting 
or  denying  the  petition  for  exemption 
from  the  prohibitions  of  the  Act  within 
six  months  after  the  end  of  the  comment 
period  provided  for  in  this  notice,  unless 
ERA  extends  such  period.  Notice  of  any 
extension,  together  with  a  statement  (rf 
reasons  for  such  extension,  will  be 
published  in  die  Federal  Register. 
DATE:  Written  comments  are  due  on  or 
before  June  28, 1982.  A  request  for  a 
public  hearing  must  also  be  made  within 
the  same  45  day  public  comment  period. 
ADDRESS:  Fifteen  copies  of  written 
comments  or  a  request  for  a  pubUc 
hearing  should  be  submitted  to: 


Depfirtment  of  Energy.  Economic 
Regulatory  Administration.  Office  of 
Fuels  Programs,  Case  Control  Unit. 
Room  GA-093. 1000  Independence 
Avenue.  SW.  Washington.  D.C.  20585. 

Docket  No.  ERA-FC-82-010  should  be 
printed  on  the  outside  of  the  envelope 
and  the  document  contained  therein. 
RM  FURTHER  MFORMATION  CONTACT 
Joseph  R.  DeVries,  Oflice  of  Fuels 
Programs,  Economic  Regulatory- 
Administration.  Forrestal  Building. 
Room  GA-073. 1000  Independence 
Avenue,  SW..  Washington,  D.C.  20585, 
Telephone  (202)  252-6002 
Henry  Garson.  Esq.,  Office  of  General 
Counsel,  Department  of  Energy. 
Forrestal  Building.  Room  eB-187. 1000 
Independence  Avenue,  SW.. 
Washington.  D.C  20585.  Telephone 
(202)  252-2967 
Jack  Vandenberg.  Office  of  Public 
Information.  Economic  Regulatory 
Administration.  Department  of 
Energy.  Room  7120.  Federal  Building. 
12th  and  Pennsylvania  Avenue,  NW, 
Washington.  D.C  20461.  Telephone 
(202)633-8756 


SUPPLMKNTARV  R^ORMATION.  K-C 

plans  to  install  a  23.6  MW  gas-fired 
(with  oil  back-up)  cogeneration  powers 
plant  to  produce  electricity  and  steam  at 
its  Fullertoa  California  mill.  The 
cogeneration  facility  will  consist  of  a 
20.1  MW  General  Electiic  LM  2500  gas 
turbine  generator  coimected  to  a  3.5 
MW  steam  turbine  and  a  heat  recovery 
steam  generator.  The  gas  turbine  has  a 
design  heat  input  rate  of  197.7  MMBTUs 
per  hour.  The  heat  recovery  steam  boiler 
will  receive  no  supplemental  firing.  All 
the  electricity  produced  by  the  gas 
tiu-bine  will  be  sold  to  the  Southern 
California  Edison  Company. 

K-C  will  also  purchase  approximately 
12  MW  of  electricity  bom  Southern 
California  Edison  Company  in  most 
years.  This  electricity,  along  with  the 
heat  exhaust  from  the  turbin.  will  be 
utilized  to  provide  power  and  steam  to 
K-C's  mill.  K-C  estimates  diat  die 
cogeneration  facility  will  consume  up  to 
1.708.128  MMBTU's  of  nahiral  gas  per 
year.  Section  212(c)  of  the  Act  provides 
for  a  permanent  exemption  for  co- 
generation.  In  accordance  with  10  CFR 
503.37(a)(1)  of  die  final  rule,  K-C 
certified  that: 

1.  The  oil  or  gas  to  be  consumed  by 
the  cogeneration  facility  will  be  less 
than  that  which  would  otherwise  be 
consumed  in  the  absence  of  the 
cogeneration  facility;  and 

2.  The  use  of  a  mixture  of  oU  and  gas 
and  an  alternate  fuel  in  the  cogeneration 
facdity  is  not  feasible. 
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In  accordance  with  the  evidentisiry 
requirements  of  10  CFR  503  J7(c),  K-C 
has  also  included  as  part  of  its  petitioii: 

1.  Exhibits  containing  the  basis  for  the 
certifications  described  above;  and 

2.  An  environmental  impact  analysis, 
as  reqmred  under  10  CFR  503.13  of  the 
final  rule,  including  a  description  of  the 
facility  and  its  proposed  operations  and 
fuel  capability,  ■  description  of  die 
existing  environment,  direct  and  indirect 
environmental  impacts  of  the  proposed 
action,  and  a  description  of  Federal, 
State  and  local  requirements  for  air, 
water,  noise  and  solid  waste  disposal 
which  must  be  met  for  the  (Hx^osed 
facility. 

Pursuant  to  16  CFR  501  J.  ERA  hereby 
accepts  the  fiMng  of  the  petition  for  the 
permanent  exemption  as  adequate  for 


filing.  ERA  retains  the  right  to  request 
additional  relevant  information  from  K- 
C  at  any  time  during  the  pendency  of 
these  proceedingB.  As  provided  in  10 
CFR  901J3(b)[4)  of  Ae  final  rule,  the 
acceptance  of  the  petition  by  ERA  does 
not  constitute  a  determination  tiiat  K-C 
is  entitled  to  the  exemption  requested. 

NEPA  Compliance 

In  processing  this  exemption.  ERA 
will  comply  with  the  requirements  of  the 
National  Envirtmmental  Policy  Act  of 
1969  (NEPA),  tlw  Council  oa 
Environmental  Quality's  implementing 
regulations.  40  CFR  Part  1500  et  seg^ 
and  DOE  Guidelines  implem«tting  those 
regulations  (45  FR  20694,  March  2a 
1980).  NEPA  comphance  may  invtrive 
the  preparation  af  (1)  an  environmentsil 


impact  statement  (EIS);  (2)  an 
environmental  assessment;  or  (3)  a 
memorandiHn  to  the  file  finding  that  the 
grant  of  the  requested  exemption  would 
not  be  considered  a  major  federal  action 
significantiy  affecting  the  quality  of  the 
human  environment.  If  an  EIS  is 
determined  to  be  required.  ERA  will 
publish  a  Notice  of  Intent  to  prepare  an 
EIS  in  the  Federal  Register  as  soon  as 
practicable.  No  final  action  will  be 
taken  on  the  exemption  petition  until 
NEPA  compliance  has  been  completed. 

Issued  in  Washington,  D.Cm  on  May  4, 1982. 

James  W.  Wodunan. 

Director.  Office  ofPuek  Programs,  Economic 

Regulatory  Administration. 
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The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas  Policy  Act  of  1978 
and  18  CFR  274.104.  Negative 
determinations  are  indicated  by  a  "D" 
before  the  section  code.  Estimated 
annual  production  (PROD)  is  in  million 
cubic  feet  (MMCF).  An  (*)  before  the 
Control  (JD)  number  denotes  additional 
purchasers  listed  at  the  end  of  the 
notice. 

The  applications  for  determination  are 
available  for  inspection  except  to  the 
extent  such  material  is  confidential 
under  18  CFR  273.206,  at  the 
Commission's  Division  of  Public 
Information.  Room  1000,  825  North 
Capitol  St..  Washington.  D.C.  Persons 
objecting  to  any  of  these  determinations 
may,  in  accordance  with  18  CFR  275.203 
and  275.204,  file  a  protest  with  the 
Commission  on  or  before  May  27. 1982. 

Categories  within  each  NGPA  section 
are  indicated  by  the  following  codes: 

Section  102-1:  New  OCS  lease 

102-2:  New  well  (2.5  mile  rule) 

102-3:  New  well  (1,000  ft  rule) 

102-4:  New  onshore  reeervoir 

102-5:  New  reservoir  on  old  OCS  lease 
Section  107-DP:  15,000  feet  or  deeper      "^ 

107-GB:  Geopressured  brine 

107-CS:  Coal  seams 

107-DV:  Devonian  shale 

107-PE:  Production  enhancement 

107-TF:  New  tight  formation 

107-RT:  RecompIeUon  tight  fonnation 
Section  108:  Stripper  well 


106-SA:  Seasonally  affected 
10&-ER:  Enhanced  recovery 
108-PB:  Pressure  buildup 

Kenneth  F.  Plumb. 

Secretary. 

(FR  Doc.  82-12828  Filed  5-11-82;  8:45  am) 

nujNa  coK  erir-ei-M 


[Docket  Nos.  O-7156-001.  at  al.] 

Natural  Gas  Companies;  Applications 
for  Csrlincates,  Abandonmsnt  of 
Service  and  Petitions  To  Amend 
Certificates  I 

May  e,  1982. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  or  petition  pursuant  to 
Section  7  of  the  Natural  Gas  Act  for 
authorization  to  sell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  May  24, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washingtoa 
D.C  20426.  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirments  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  1.8  or 
1.10).  All  protests  filed  with  the 

'Thii  noUoe  does  not  proride  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 


Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure  a  hearing  wrill  be 
held  without  further  notice  before  the 
Commission  on  all  applications  in  which 
no  petition  to  intervene  is  filed  within 
the  time  required  herein  if  the 
Commission  on  its  own  review  of  the 
matter  believes  that  a  grant  of  the 
certificates  or  the  authorization  for  the 
proposed  abandormient  is  required  by 
the  public  convenience  and  necessity. 
Where  a  petition  for  leave  to  intervene 
is  timely  filed,  or  where  the  Commission 
on  its  own  motion  believes  that  a  formal 
hearing  is  required,  further  notice  (A 
such  hearing  will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  imless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 

Kennetfa  F.  Phmib. 

Secretary. 


Docket  No.  and  date  Med 


Q-7156-001.    O-13445-000,     D, 
Apr.  8.  1982. 

6-976S.001.  0.  Apr.  19, 1962 

ai61-1032-000.  D  Apr.  26.  1962. 


082-246-000  (0167-654).  B,  Apr. 
23,  1962. 

CI78-66-002.  C,  Apr.  19.  1962 


CI78-S7-002,  C,  Apr.  19. 1962 

078-68-002.  C.  Apr.  19,  1962 

076-1129-001,  C,  Apr.  19.  1962.. 

080-499-001,  Apr.  21,  1962 

081-47-001.  Mar.  29,  1962 


062-231-000,  A,  Apr.  16,  1962... 
062-232-000,  A,  Apr.  19.  1962... 


Applcant 


Warren  Petroleom  Company.  A  OMaion  ol  Gulf  Oi 

Corporation.    Post    Office    Box    2100,    Houston, 

Texas  77001. 
Exxon  Corporation,  P.O.  Box  2180,  Houston,  Texas 

77001. 
AHCO  Oil  and  Gas  Company,  Division  of  Alivilic 

RichfieW  Company,  Post  Office  Box  2819,  Oalas, 

Texas  75221. 
Mobit  Oil  Exptorabon  A  Producing  Soutfteest  Inc., 

t*no    Greertway    Plaza;    Suite    2700.    Houston, 

Texas  77046. 
Exxon  Corporation,  P.O.  Box  2180,  l^oustor^  Texas 

77001. 


..do- 


-.do- 


MHchell  Energy  Corporallon.  P.O.  Box  4O0O,  The 

Woodlands,  Texas  77380. 
Getty  Oil  Company.  P.O.  Box  1404,  Houston.  Texas 

77001. 
Amoco  Production  Company,  P.O.  Box  59679,  New 

Orleans,  Loulaiana  70150. 

Penrooa  Oil  4  Gas  Inc..  P.O.  Box  2987.  Houston, 

Texas  77001. 
OiampUn  Petroleum  Company.  Tvipo  Allen  Canter, 

SuHc  1900.  1200  SnMi  Street  Houston,  Texas 

770O2. 


PurctMser  and  locaMon 


El  Paso  Natural  Gas  Company,  Waddell  Gas  Proc- 
essing Plant  Crane  County,  Texas. 

Natural  Gas  Pipeline  Company  of  America,  Canvick 

Held,  Texas  County,  Otdalxxna 
Michigan  Wisconsin  Pipe  Une  Company;  Lavema 

Area,  Woodward  County.  OtdatKxna. 

TnjnMkta   Gas   Company,   Lakemisers   FieU.   Ca- 
meron Parish,  Louisiana. 

Natural  Gas  Pipatine  Company  d  America.  High 

Wand  Bk>cks  A-337.  A-342,  and  A-343,  Offshore 

Texas. 
Cokimbia    Gas    Transmisakin    Corporatkxt    High 

Island  Bkjcks  A-337,  A-342.  and  A-343.  Offshore 

Texas. 
Tnjrfclne  Gas  Company,  High  Island  Stocks  A-337. 

A-34^  and  A-343.  Offshore  Texas. 
Nortlwmsf  Pipeline  Corporatton,  Basin  Dakota.  Rto 

Airba  Courrty,  New  Mexioa 
B  Paso  Natural  Gas  Company,  Matagorda  Island 

Arse  neM,  Offshore  Texas. 
Tnviklne  Gas  Company  and  Rorida  Gas  Transrrys- 

akw  Company,  Seclton  26,  TSS-ATW,  Cakaaieu 
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[Dockat  Na  ERS2-W1-000] 
Arizona  PubHc  Service  Co;  Rling 

May  6, 1982. 

The  filing  Conipmny  submita  the 
foUowing: 

Take  notice  that  Arizona  public 
Service  Company  (Arizona)  on  April  29. 
1982  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Service 
Rate  Schedules: 

12— Electrical  District  Na  3 
13— Electrical  District  No.  7 
14 — Maricopa  County  Municipal  Water 

Conservalicm  District  No.  1 
15 — Roosevelt  Irrigation  District 
16 — ^Buckeye  Water  Cons^vatiaa  & 

Drainage'  District 
35— Electrical  District  No,  6 
50— Citizens  Utilities  Company 
52-^apago  Tribal  Utility  Authority 
57 — Arizona  Electric  Power 

Cooperative.  Inc. 
58 — ^Wellton-Kfohawk  Irrigation  & 

Drainage  District 
59 — Arizona  Power  Authority 
65 — Qrforado  River  Indian  farigation 

Project 
66— San  Carios  Indian  Irrigation  Project 
68— Electrical  District  No.  1 
74 — ^Town  of  Wickenberg 
63 — nains  Electric  Generation  and 

Transmission  Cooperative,  Inc. 
84 — Washington  Water  Power  Company 

The  proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 


service  by  $25,200,617  based  on  the 
estimated  12-month  test  period  ending 
March  31, 1983. 

Arizona  states  that  the  proposed 
changes  are  necessary  to  o&et  the 
rapidly  escalatmg  costs  involved  in 
rendering  service  under  these  schedules, 
and  to  provide  a  reasonable  return. 

Q^ies  of  the  filing  were  served  upon 
resale  customers  affected  by  the  filing 
and  the  Arizona  Corporation 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
Nordi  Capitol  Street  NE..  Washington. 
D.C  20426.  in  accordance  with  Sections 
1,8,  and  1.10  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR  lA 
1.10).  All  sodi  petitions  or  protests 
should  be  filed  on  or  before  May  24, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  actioa  to  be  tidcen.  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishiog  to 
become  a  party  must  file  •  petiti<m  to 
intervene.  Copies  of  this  filing  are  on  file 
with  CommiesioD  and  are  available  for 
public  inspection. 
Kannetfa  F.  Plumb, 
Secretary. 

[FK  DodMXKN  FOsd  S-n-at  MS  am| 

BnuweeoMsrw-tm 


[Docket  No.  Emi-S77-006I 


rftUghtCyOider 
Denying  Motion  for  Acceptance  of 
LSie  I  Rea  Appucnion  lor  neneniB 

Issued  May  S.  198Z 

On  April  5. 1962.  die  Oties  of 
Campbell  and  Hiayer.  Miasoori 
(Missouri  Cities)  filed  a  motion 
requesting  tltt  Commission  to  accept  a 
late-filed  petition  for  rehearing  of  the 
Commissiaa's  order  in  this  docket 
issued  on  March  3, 1962. 16  FERCf 
61.210.  That  order,  among  other  tilings, 
denied  the  Missouri  Cities'  motioii  to 
reject  Arkansas  Power  k  Li^ 
Conqiany's  (APftL)  rate  filinqi  an  hhbile- 
Sietra  groands.*  For  the  reasons  stated 
below,  the  Commission  will  deny 
Missouri  Qtiee'  motion  and  diamias  its 
application  for  rehearing. 

Pursuant  to  sectian  313  (a)  of  the 
Federal  Power  Act  [16  U.S.C  825^8)]. 
the  Missouri  Qties  Lad  diirty  days  after 
the  issuance  to  the  Cwmmission's  ordw 
of  March  3, 1982  (i^  until  April  2. 1S82] 
in  which  to  file  an  application  for 
rehearing.  Kfissoiiri  Qtiee  state  that  due 
to  the  breakdown  of  a  wind  processor  at 
4:15  p.nL  on  April  2, 1962,  they  woe 
unable  to  tender  their  application  for 
rehearing  ontil  after  die  cloae  of 
business  (SA)  pjn.)*  on  April  2. 1982. 

^  United  GaBPipa  Lam  Co.  f.litohaf  Cm  SmwicB 
Ci»pL.aBO  lU.  3SI(1SB^ /M:  V.  5ton  Ak4Sb 
AnyvCtL.  SBOU^.  9«S  (19BS|, 

*UCFIlS7S.iaU<4, 
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The  application  was  not  accepted 
inasmucli  as  it  was  untimely  tendered 
on  April  2,1982.  but  is  was  filed  with  the 
Commission  on  the  next  business  day, 
April  5. 1982. 

The  Missouri  Cities  request  that  the 
Commission  (1)  deem  its  filins  accepted 
as  of  April  2. 1982.  or  in  the  alternative, 
(2)  grant  a  one-day  extension  of  time  for 
the  filing  of  its  application  for  rehearing. 
or  in  the  alternative,  (3)  deem  its  filing  a 
motion  for  reconsideration  of  the 
Commission's  order  or  March  3, 1982, 
and  (4)  grant  a  stay  of  the  Commission's 
order  of  March  3. 1982,  pending  a 
hearing  on  the  issue  of  the  parties'  intent 
with  respect  to  the  Mobile-Sierra 
contract  claim. 

On  April  16, 1982,  AP&L  submitted  an 
answer  requesting  denial  of  Missouri 
Cities'  motion.  In  its  answer,  AP&L 
states  (1)  that  the  present  circumstances 
do  not  warrant  an  exception  to  the 
normal  5KX)  p.m.  close  of  business  rule. 
(2]  that  the  Commission  is  without 
authority  to  waive  the  thirty  day  filing 
requirement  for  appUcations  for 
rehearing  under  section  313  of  the 
Federal  Power  Act,  (3)  that  Missouri 
Cities'  motion  was  not  verified  or  served 
in  accordance  with  Commission 
regulations,  and,  (4)  that  Missouri  Cities 
present  no  grounds  warranting 
reconsideration  of  the  Commission's 
prior  order. 

Discussion 

The  time  period  within  which  a  party 
may  file  an  application  for  rehearing  of 
a  Commission  order  is  statutorily 
established  at  thirty  days  by  section 
313(a)  of  the  Federal  Power  Act  (16 
U.S.C.  S  8257(a)).  As  we  have  previously 
stated,  the  Commission  has  neither  the 
authority  to  waive  the  statutory 
requirement  nor  any  incHnation  to 
employ  a  legal  artifice  to  circumvent  it. 
[Southern  California  Edison  Company, 
Docket  No.  ER76-205. 18  FERC  \  61.024. 
issued  January  13. 1982).  The  Missouri 
Cities  should  have  been  well  aware  of 
the  statutory  deadline  for  filing  their 
application  for  rehearing,  which  we  note 
should  not  have  required  extensive  time 
for  preparation.*  By  waiting  until  4:15 
p.m.  on  the  statutory  due  date  to 
complete  their  application  for  rehearing, 
the  Missouri  Cities  assumed  the  risk  that 
unanticipated  circimistances  might 
impair  their  ability  to  make  a  timely 
filing.* 


'  The  QtiM'  pleading  consists  of  five  pages 
explaining  their  delay  and  requesting  procedural 
relief,  and  only  two  pages  addressing  their 
substantive  contentions. 

*  We  note  (hat  in  their  motion,  the  Missouri  Qtie* 
state  that  "(d)espite  the  twenty  minute  delay  in 
reconstruction  of  the  pages.  Missouri  Cities'  filing 
left  the  attorney's  office  in  time  to  meet  the 


Further,  Missouri  Cities  have  not 
presented  any  new  facts,  circumstances, 
or  argvunents  which  would  warrant 
reconsideration  of  our  order  of  March  3, 
1982.  For  the  foregoing  reasons.  Missouri 
Cities'  motion  will  be  denied  and  their 
apphcation  for  rehearing  dismissed  as 
untimely. 

The  Commission  orders:  " 

(A)  Missouri  Cities'  motion  for 
acceptance  of  their  late-filed  application 
for  rehearing  is  hereby  denied,  and  their 
apphcation  is  dismissed  as  untimely 
filed. 

(B)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Kenneth  F.  Plumb, 
Secretary. 

pnt  Doc.  aZ-12829  Piled  S-11-82:  8:45  am] 
BILLING  CODE  6717-41-M 


[Docket  No.  OF82-120-000] 

Cleek  Dairy  Farm;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Small  Power  Production 
Facility 

May  7. 1982. 

On  April  23, 1982,  Cleek  Dairy  Farm, 
Route  #1,  Kingsport,  Tennessee  37660, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  rules. 

The  small  power  production  facility 
will  be  located  in  Kingsport.  Sullivan 
Covmty,  Tennessee.  The  primary  energy 
source  of  the  facility  will  be  biomass  in 
the  form  of  biogas  produced  from  cow 
manure  in  an  on-site  biodigester  plant. 
The  electric  power  production  capacity 
of  the  facility  will  be  25  kilowatts.  There 
are  no  other  small  power  production 
facilities  using  biogas  and  owned  by  the 
Applicant  located  within  one  mile  of  the 
facility.  No  electric  utility,  electric  utility 
holding  company  or  any  combination 
thereof  has  any  ownership  interest  in 
the  facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory' Commission.  825  North 
Capitol  Street  NE.,  Washington,  D.C. 
20426,  in  accordance  with  SS  1-8  and 
1.10  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 


Commission's  5M)  p.m.  deadline."  Thus,  it  is  not 
clear  whether  the  malfunction  of  the  word  processor 
or  some  other  unexplained  event  was  the  direct 
cause  of  petitioners  failure  to  make  a  timely  filing. 


petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Pliunb, 
Secretary. 

[PR  Doc  82-12806  Filed  S-12-82:  8:48  imj 
BILUNQ  CODE  Srir-OI-M 


[Docket  No.  ER82-482-000] 
Commonwealth  Edison  Co.;  niing 

May  6. 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Commonwealth 
Edison  Company  (CE)  on  April  29, 1982. 
tendered  for  filing  a  Letter  Agreement 
dated  January  29, 1982  which  cancels 
Appendix  "C"  to  the  Interconnection 
Agreement  dated  as  of  November  1, 
1964  between  CE  and  Central  Illinois 
Public  Service  Company, 

Appendix  "C"  provides  for  a  normally 
open  34  Kv  point  of  interconnection 
between  the  Companies  and  the 
interconnection  is  no  longer  required  by 
either  party. 

Copies  of  the  filing  were  sent  to 
Central  Illinois  Public  Service  Company 
and  the  Illinois  Commerce  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N.E.,  Washington. 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  24, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennedi  F.  Phimb, 
Secretary. 

(FR  Doc.  82-12808  Filed  5-ll-8a  8S48  un| 
MLLHM  COM  tTIT-OI^ 
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[Docket  Na  ER82-480-000] 
Connecticut  Ugtit  &  Power  Co.;  FHIng 

May  6, 19B2. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  April  29, 1982,  the 
Connecticut  Light  and  Power  Company 
(CP&L)  tendered  for  filing  as  an  initial 
rate  schedule  of  an  exchange  agreement 
(the  Agreement]  between  CL&P  and  the 
Hartford  Hectric  Light  Company 
(HELCO)  (the  NU  Companies),  and 
Burlington  Electric  Department 
(Burlington).  The  Agreement,  dated  as  of 
November  1. 1980,  provides  for  the  NU 
Companies  to  exchange  capacity  from 
Middletown  Unit  No.  4  and/or  Montville 
Unit  No.  6.  both  oil-fired,  intermediate- 
type  electric  generating  units,  for  gas 
turbine  capacity  from  the  Burlington 
GT-1  Unit,  a  gas  turbine  type  electric 
generating  unit 

The  A^cement  provides  that  the 
parties  will  determine  daily  and/or 
weekly  during  the  term  of  the 
Agreement  whether  it  is  economically 
advantageous  to  the  parties  that  an  . 
exchange  shall  take  place. 

Burlington  will  pay  an  hourly  capacity 
charge  to  the  NU  Companies  in  an 
amount  equal  to  the  kilowatts  of 
capacity  exchanged  times  $0.00274. 
Buriington  will  purchase  energy  from 
Middletown  Unit  No.  4  and/or  Montville 
Unit  No.  6  at  the  average  cost  of 
providing  such  energy.  Burlington  will 
pay  a  station  service  energy  charge  to 
the  NU  Companies  for  Middletown  Unit 
No.  4  and/or  Montville  Unit  No  6  at  the 
average  cost  of  providing  such  energy 
from  &e  Northeast  Utilities  System 
when  such  units  are  not  operating 
during  an  exchange.  The  NU  Companies 
will  purchase  energy  from  the  GT-1  Unit 
at  the  average  cost  of  providing  such 
energy. 

CL&P  requests  that  the  Commission 
waive  its  notice  requirements  to  allow 
the  Agreement  to  become  effective  on 
November  24. 1980. 

According  to  CL&P  copies  of  this  filing 
has  been  sent  to  the  NU  Companies  and 
Burlington. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
D.C.  20426i,  in  accordance  with  §i  1.8 
and  1.10  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  1.8. 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  24, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  tedcen,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to  . 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Ptunrii, 
Secretary. 

(FR  Ooc.  •^■12«r  Filed  S-U-K:  845  am) 

BiuMQ  cooc  snr-si-ii 


[Docket  Nou  E882-53-000] 

El  Paso  Electric  Co;  Application 

May  3. 1082. 

Take  notice  diat  on  April  29, 1982,  El 
Paso  Electric  Company  (Applicant)  filed 
an  application  with  the  Federal  Enery 
Regulatory  Commission  seeking 
authority  pursuant  to  Section  204  of  the 
Federal  Power  Act  to  issue  Notes  and 
Commercial  Paper  not  to  exceed  in  the 
aggregate  $200,000,000  face  value  at  any 
one  time  outstanding. 

Any  persons  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should,  on  or  before  May  19, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426.  petitions  or  protests  in 
accordance  with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  1.8  or  1.10).  Copies  of 
this  filing  are  on  file  vnth  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Phimb, 
Secretary. 

(FR  Doc  82-12821  Bled  S-U-82;  &4S  am) 

BtLLMG  CODE  srir-ei-M 


[Docket  Nos.  CI61-1319-000] 

El  Paso  Exploration  Co;  Application 

May  3, 1982. 

Take  notice  that  on  March  28, 1982.  El 
Paso  Exploration  Con^>any. 
("Applicant")  of  Post  Office  Box  1492,  El 
Paso,  Texas  79978,  filed  an  application 
for  certificates  of  public  convenience 
and  necessity  in  Docket  Nos.  CI61-1319- 
000,  et  al  authorizing  Applicant  to 
continue  to  render  service  previously 
authorized  under  certificate  of  public 
convenience  and  necessity  heretofore 
issued  to  Odessa  Natural  Corporation 
("Odessa").  Applicant  is  also  requesting 
redesignation  of  Odessa's  rate  schedules 
("Odessa")  as  the  rate  schedule  of  El 
Paso  Exploration  Company. 

By  Articles  of  Amendment  to  the 
Articles  of  Incorporation  of  Odessa 
Natural  Corporation,  dated  December 
19, 1980,  the  name  of  Odessa  was 
changed  to'El  Paso  Exploration 
Company,  effective  January  1, 1981. 


The  pr(^>erties  of  Odessa  subject  to 
the  instant  certificates  were  conveyed  to 
Applicant  by  instruments  of 
assignments  executed  on  various  dates 
in  1981,  all  to  be  effective  January  1, 
1981. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  May  17, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C,  20426,  petitions  to  intervene  or 
protest  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR  1.8  or 
1.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdication  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Conunission's  Rules  of 
Practice  and  Procedure  a  hearing  will  be 
held  without  further  notice  before  the 
Commission  on  all  applications  in  which 
no  petition  to  intervene  is  filed  within 
the  time  required  herein  if  the 
Commission  on  its  own  review  of  the 
matter  believes  that  a  grant  of  the 
certificates  or  the  authorization  for  the 
proposed  abandonment  is  required  by 
the  public  convenience  and  necessity. 
Where  a  petition  for  leave  to  intervene 
in  timely  filed  or  where  the  Commission 
on  its  own  motion  believes  that  a  formal 
hearing  is  required,  further  notice  of 
such  hearing  will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  othervnse  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 
Kraneth  F.  numb. 
Secretary. 

(FR  Doc  82-12822  POmI  S-U-tt  8:48  am) 
BILUNQ  CODE  CriT-OVM 


[Docket  Na  QFS2-1W-0011 

Energenics  Systems  Ino;  Application 
for  Commission  Certification  of 
Qualifying  Status  of  a  Smal  Power 
Production  FadHty 

May  7, 1982 

On  April  23, 1982.  Energenics  Systems 
Inc.,  1717  K  Street  N.W,  Suite  706. 
Washington.  DC  20006.  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 


20386 


certificatfbn  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's  rules. 

The  hydroelectric  facility  will  be 
located  in  Collbran,  Mesa  County, 
Colorado.  The  electric  power  production 
capacity  of  the  facility  will  be  3,950 
kilowatts.  There  are  not  other  small 
power  production  facilities  located 
within  one  mile  of  the  site  which  use  the 
same  energy  source  and  are  owned  by 
the  Applicant.  No  electric  utility,  electric 
utility  holding  company  or  any 
combination  thereof  has  any  ownership 
interest  in  the  facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  Cle  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capital  Street,  N.E,  Washington.  D.C. 
20426.  in  accordance  with  ii'LA  and 
1.10  of  the  Commission's  rulea  of 
practice  and  procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  b«  considered  by 
the  Commission  in  determining  the 
apprc^riate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  a»-UBM  RM  S-lll*£  k4S  am| 
nUJNO  COOE  niT-OI 


[Dodwt  Na  ER32-479-000] 
Floiida  Power  &  Light  Co.,  FHing 

May  e,  1962. 

The  filmg  Company  sabmite  tfie 
following: 

Take  notice  that  Florida  Power  ft  Light 
Company  (FPL),  on  April  29. 1962, 
tendered  for  filing  documents  entitled 
Amendment  Number  Bight  and 
Amendment  Number  Nine  to  Agreement 
to  Provide  Specified  Transmission 
Service  Between  FPL  and  City  of 
Homestead. 

FPL  states  that  under  Amendment 
Number  Eight  FPL  will  transmit  power 
and  energy  for  the  Qty  of  Homeataad 
(Homestead]  as  is  required  by 
Homestead  in  the  implementation  of  its 
interchange  agreement  with  the  Qty  of 
Tallahassee. 

Amendment  Number  Nine  updates  tfie 
rates  for  transmission  service  provided 
by  PPL.  bringing  them  in  accord  with  the 
increased  rates  filed  by  the  Commission 
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on  July  1  in  Florida  Power  ft  Light 
Company,  Dodcet  No.  ER81-588. 

FPl  requests  that  waiver  of  Section 
35.3  of  the  Commission's  Regulations  be 
granted  and  that  the  proposed 
Amendments  be  made  effective 
immediately. 

FPL  states  that  copies  of  the  filing 
were  served  on  the  City  of  Homestead. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washiington. 
O.C.  20426.  in  accordance  with  S9  1.8 
and  1.10  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  1.8, 
I.IG).  All  such  petitioQS  or  protests 
should  be  filed  on  or  before  May  24. 
1962.  Protests  will  be  considered  by  the 
Conmiission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phmb, 
Secretay. 

[FB  Doc  ax-naoa  Filed  S-lt-6&  »M  am) 
BILUNQ  CGOC  niT-n-M 


[Docket  No.  QF82-9S-000] 

Geo  Energy;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Congeneration  Facility 

May  6. 1982. 

On  March  22, 1982.  Geo  Energy.  Inc., 
530  Oakgrove  Avenue,  Suite  201.  Menlo 
Park.  California  94025  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commisaion)  an  application  for 
certification  of  a  facility  as  a  qualifying 
oogeneration  facility  pursuant  to 
S  292.207  of  the  Commission's  rules. 

The  topping-cycle  cogeneration 
facility  win  be  located  m  Martell, 
California.  "Hie  primary  energy  source  of 
the  facilify  will  be  nataral  gas.  The 
electric  power  production  capacify  of 
the  facility  will  be  41,055  kilowatts  with 
16.237  million  Btu/hour  useful  Aennal 
energy  output  or  54.564  kflowatts  with 
18.218  million  Btu/hour  useful  thermal 
energy  output  Installation  of  the  fadUty 
win  begin  in  June  1982.  No  electric 
utility,  electric  ntllify  holding- company 
or  any  combination  thereof  has  any 
ownership  interest  in  tfie  facility. 

Any  person  desiring  to  be  heard  or 
objectfng  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  Norft 
Capitol  Street,  NK,  Washington,  D.C 


20426,  in  accordance  with  S  §  1-8  and 
1  JO  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  win  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  wiH 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  most  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commissoin  and  are  available' 
for  public  inspection. 
Kennedi  F.  Fhimb, 
Secretary. 

PK  Doc.  az-izno  POad  S-ll-aZ;  •:45  •m]         ^ 
BIUJNO  CODE  S717-01-« 


[Dodcet  No.  RA  82-2(MXK>l 

ICG  Vista  Petroieuma,  Inc.;  Filing  of 
Petition  for  Review 

May  e.  1982. 

Take  notice  that  ICG  Vista 
Petroleums,  Inc.  on  April  29, 1982  filed  a 
Petition  for  Review  imder  42  U.S.C. 
7194(b)  (1977)  Supp.)  from  an  order  of 
the  Secretary  of  Energy  (Secretary). 

Copies  of  the  petition  for  review  have 
been  served  on  die  Secretary  and  all 
participants  in  prior  prooeedSngs  before 
the  Secretary. 

Any  person  who  participated  in  the 
prior  proceedings  before  the  Secretary 
may  be  a  participant  In  the  proceeding 
before  the  Conunission  without  filing  a 
petition  to  intervene.  However,  any  such 
person  wishing  to  be  a  participant  is 
requested  to  file  a  notice  of  participation 
on  or  before  May  20, 1982.  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Sb^et.  N.E., 
Washington,  D.C.  20426.  Any  other 
person  who  was  denied  the  opportunity 
to  participate  in  the  prior  proceedings 
before  the  Secretary  or  who  is  aggrieved 
or  adversely  affected  by  the  contested 
order,  and  who  wishes  to  be  a 
participant  in  the  Commission 
proceeding,  must  file  a  petition  to 
intervene  on  or  before  May  20. 1982.  In 
accordance  with  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
1.8  and  1.40(e)(3)). 

A  notice  of  participation  or  petition  to 
intervene  filed  with  the  Commission 
must  also  be  served  on  the  parties  of 
record  in  this  proceeding  and  on  the 
Secretary  of  &iergy  throu^  John 
McKenna,  Office  of  General  Counsel, 
Department  of  Energy.  Room  6H-025. 
1000  Independence  Avenue,  S.W. 
Washington.  D.C.  20565. 

Copies  of  the  petition  for  review  are 
on  file  with  the  CommiBsion  and  are 
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available  for  public  inspection  at  Room 
1000.  825-North  Capitol  St..  N.E.. 
Washington,  D.C.  20426. 
Kenneth  F.  Plumb. 
Secretary. 


|FR  Doc.  BZ-lzni  FOad  5-11-B2;  8:45  ■ 

Bflxma  cooc  crir-oi-M 
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[Docket  Na  QF82-1 14-000] 

Long  Lake  Energy  Corp^  Dolgeville; 
Application  for  Commission 
Certification  of  Quaiifying  Status  of  a 
Smali  Power  Production  Facility 

May  7. 1982. 

On  April  19. 1982.  Long  Lake  Energy 
Corporation.  330  Madison  Avenue,  New 
York.  New  York  10017.  filed  with  the 
Federal  Energy  Regulatory  Conunission 
(Commission]  an  application  for 
certiflcation  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's  rules. 

The  applicant  seeks  Commission 
certification  of  quaUfying  status  for  the 
Dolgeville  facility,  a  5,000  kilowatt 
water  power  project  located  at  the 
Dolgeville  dam  on  East  Canada  Creek  in 
the  Village  of  Dolgeville,  Herkimer 
County.  New  York.  The  Dolgeville 
facility  will  utilize  an  existing  stone 
masoiuy  dam  rehabilitated  to  meet  New 
York  State  dam  safety  standards  and 
vkrith  reconstructed  headworks  and 
intake  passageway,  a  710  foot  long,  10 
foot  diameter  reinforced  tiberglass 
penstock,  a  new  reinforced  concrete 
powerhouse  containing  one  2200  mm 
horizontal  S-type  Kaplan  turbine  with 
electronically  governed  [by  headwater 
level  controller)  wickett  gates  and 
adjustable  blades.  Long  Lake  Energy 
Corp.  owns  no  other  small  power 
production  facilities  using  Uie  same 
energy  source  that  are  located  within 
one  mile  of  the  facility.  No  electric 
utility,  electric  utility  holding  company 
or  any  combination  thereof  has  any 
ownership  interest  in  the  facility. 

Any  person  desiring  to  be  heard  or 
.objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  in  accordance  with  §§1.8  and  1.10 
of  the  Commission's  rules  of  practice 
and  procedure.  All  such  petitions  or 
protests  must  be  filed  within  30  days 
after  the  date  of  publication  of  this 
notice  and  must  be  served  on  the 
applicant.  Protests  wilLb£  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 


intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennetli  F.  Plumli, 
Secretary. 

(FR  Doc.  82-12812  Filed  6-U-a£  8:45  un] 

BiUJNC  CODE  crir-oi-M 


[Dodcet  No.  QF82-115-O00] 

Long  Lalce  Energy  Corp.,  Diana; 
Application  for  Commission 
Certification  of  Qualifytng  Status  of  a 
Smali  Power  Production  Facility 

May  7,1982. 

On  April  19, 1982.  Long  Lake  Energy 
Corporation.  330  Madison  Avenue,  New 
York,  New  York  10017,  filed  with  the 
Federal  Enei:gy  Regidatory  Commission 
(Commission]  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facili^  pursuant 
to  §  292.207  of  the  Commission's  rules. 

The  applicant  seeks  Commission 
Certification  of  qualifying  status  for  the 
Diana  facility,  a  2,500  kilowatt 
waterpower  project  located  at  the 
Harrisville  dam  on  the  West  Branch  of 
the  Oswegatchie  River  in  the  Town  of 
Diana,  Lewis  County,  New  York.  The 
Diana  facility  will  utilize  an  existing 
concrete  gravity  dam  rehabilitated  to 
meet  New  York  State  dam  safety 
standards  and  with  a  repaired 
headworks  and  intake  passageway,  a 
122  foot  long,  10  foot  diameter 
reinforced  fiberglass  penstock,  and  a 
new  reinforced  concrete  powerhouse 
containing  one  1900mm  horizontal  S- 
type  Kaplan  turbine.  Long  Lake  Energy 
Corp.  owns  no  other  small  power 
production  facilities  using  ihe  same 
energy  source  that  are  located  writhin 
one  mile  of  the  facility.  No  electric 
utility,  electric  utility  holding  company 
or  any  combination  thereof  has  any 
ownership  interest  in  the  facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  D.C. 
20426,  in  accordance  with  §  §  1.8  and 
1.10  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filbig  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 
Kemiedi  F.  Ptimh, 

Secretary. 

(FK  Ooc  8Z-USU  Filed  S-ll-«£  8:45  ua] 
BIUJNQ  CODE  •nr-At-M 


(Docket  No*.  CI77-145-002  et  «1] 

McMoRan-FreefKMt  OH  Ca  et  al; 
Merger  and  Name  Ctumge 

May  3, 1982. 

Take  notice  that  on  Jime  Z  1981, 
McMoRan-Freeport  Oil  Company  of 
Post  Office  Box  6800.  Metairie. 
lyouisiana  70009.  filed  a  notice  of  merger 
and  name  change.  Applicant  is 
requesting  redesignation  of  Freeport  Oil 
Company's  rate  schedules  on  file  with 
the  Commission  as  the  rate  schedules  of 
McMoRan-Freeport  Oil  Company  as 
shown  on  Exhibit  "A"). 

Effective  April  21. 1981.  Freeport  Oil 
Company  changed  its  name  to 
McMoRan-Freeport  Oil  Company.  The 
change  was  made  subsequent  to  the 
merger  of  its  parent  company  with 
McMoRan  on  April  8. 1981. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  17. 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washii^on, 
D.C.  20426,  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR  1.8  or 
1.10].  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure  a  hearing  will  be 
held  without  further  notice  before  the 
Commission  on  all  applications  in  which 
no  petition  to  intervene  is  filed  within 
the  time  required  herein  if  the 
Commission  of  its  own  review  of  the 
matter  believes  that  a  grant  of  the 
certificates  of  the  authorization  for  the 
proposed  abandonment  is  required  by 
the  public  convenience  and  necessity. 
Where  a  petition  for  leave  to  intervene 
is  timely  filed,  or  where  the  Commission 
on  its  own  motion  believes  that  a  formal 
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hearing  is  required,  further  notice  of 
such  hearing  will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  wiU  be 
unnecessary  for  AppUcants  to  appear  or 
to  be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

ExhibctA 


number 
schedule 

Na 

OodietNo. 

FWd 

1 

x~Z  '.~ 

4 

S 

Ct77-t4S-(M» 
a77-14S-0a2 

CI79-245-001 

079-311-001 

060-235-001 

C»1-aiM»1 

CM1-86-001 

Vvmilon  Blocfc  22. 
VtaMon  BkKt  22. 
(•) 

Vannfcn  Btonk  2Sl 
Vermiian  Btodi  3ta 
West  Cemeron  EUock  6S. 
Woel  Cemeran  Btoc*  66. 

7 

a 

■  No  racoKl  of  tfis  rat*  idwdula. 

Field  for  which  certificates  and  rate 
schedule  have  been  requested  but  not 
yet  assigned  include: 
High  Island  Block  A-492 
West  Delta  Block  34 

|FR  Doc.  as-ian  FOmI  »-ll-«2:  ft45  ami 
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[Docket  Na  RP82-34-000] 

Micliigan  Qae  Storage  Co.;  Change  In 
TarW 

May  5, 1982. 

Take  notice  that  on  April  26. 1962, 
Michigan  Gas  Storage  Company 
(Storage  Company)  tendered  for  filing 
the  foUowing  revised  sheets  to  its  FERC 
Gas  Tariff,  Original  "Volume  No.  1: 
Seventh  Revised  Sheet  No.  4 
Seventh  Revised  Sheet  No.  5 
First  Revised  Sheet  No.  24E 

An  effective  date  of  April  27, 1982.  is 
proposed. 

Storage  Company  states  that  this 
submittal  implements  a  settlement 
agreement  also  submitted  in  the  same 
filing,  under  which  Storage  Company 
and  the  Commission  Staff  have  resolved 
all  issues  canceming  the  changes 
reflected  in  the  tariff  sheets  submitted. 

Storage  Company  states  that  copies  of 
its  filings  have  been  served  on  all 
customers  subiect  to  the  tariff  sheets 
and  applicable  state  regulatory 
agencies. 

Any  person  desiring  to  comment  or  to 
protest  said  filing  should  file  a  comment 
petition  to  Intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washingtoa  D.C  20428,  in  accordance 
with  Sections  1.8. 1.10  and  1.18  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CPR  1.8, 1.10. 1.18).  All 
such  comments,  petitions  or  protests 


should  be  filed  on  or  before  10  days 
after  issuance  of  this  notice.  Any  reply 
comments  should  be  filed  on  or  before 
15  days  after  the  issuance  of  this  notice. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspecdon. 
KewHth  F.  PkBnh. 
Secretary. 

pit  Doc  82-12814  P!M  5-11-82:  8:45  am) 
BHJJNO  CODE  C717-01-M 


[DociMt  No.  ER82-1HM2] 

Public  Service  Co.  of  New  Mexico; 
Order  Granttoig  Motion  To  Collect 
Propoeed  Settlement  Rates  in  Part 

May  3. 1982. 

On  March  25. 1962.  Public  Service 
Company  of  New  Mexico  (PNM)  filed  a 
motion  requesting  permission  to  collect 
proposed  settlement  rates  in  lieu  of  the 
rates  originally  filed  in  this  docket.  {^''JM 
requests  that  it  be  allowed  to  collect  the 
settlement  rates  beginning  May  1. 1982, 
when  the  filed  rates  are  to  become 
effective,  subject  to  refund.  In  the  event 
that  the  Commission  later  rejects  the 
proposed  settlement  PNM  also  seeks 
permission  to  reinstate  its  originally 
filed  rates  and  to  recover  any  difference 
between  the  satUement  rates  and  the 
filed  rates  by  means  of  a  surcharge.  For 
the  reasons  stated  below,  we  shall  grant 
the  motion,  except  insofar  as  it  would 
reserve  the  right  to  impose  a  surcharge. 

On  October  1. 1981.  PNM  submitted 
proposed  rates  for  firm  power  service  to 
four  partial  requirements  customers  • 
and  one  full  requirements  customer,  the 
City  of  Gallup  (Gallup).  By  order  issued 
November  30. 1981.  the  Commission 
accepted  the  rates  for  fiUiig  and 
suspended  them  for  five  months  to 
become  effective,  subject  to  refund,  on 
May  1, 1982.  On  March  25. 1982,  PNM 
filed  a  proposed  settlement  agreement 
which  purports  to  resolve  outstanding 
issues  concerning  the  customer, 
demand,  and  energy  charges  for  the  four 
partial  requirements  customers  in  this 
docket.  None  of  the  affected  customers 
has  filed  a  response  objecting  to  the 
motion. 

Disniswon 

The  settlement  rates  agreed  to  by 
PNM  and  its  partial  requirements 

'  Qty  of  Fanaingloo,  New  Mexico;  Department  of 
Energy.  Lot  AlamoK  Plain*  Electric  Genera  tion  and 
Tranaraisslon  Coopantlve,  Inc.;  and  Texas  New 
Mexico  Power  ComfMny. 


customers  are  approximately  $6.4 
million  lower  than  the  filed  rates.  PNM 
states  that  it  desires  to  collect  the 
settlement  rates  in  order  to  give  its 
customers  the  benefit  of  the  lower  rates 
immediately,  while  reducing  its  potential 
refund  liability.  As  noted,  however. 
PNM  also  asserts  that  if  the  Commission 
ultimately  rejects  the  settlement,  PNM 
should  be  permitted  to  immediately 
collect  the  higher  filed  rates  and  to 
recover  any  difference  between  the 
settlement  rates  and  the  filed  rates  in 
bilhngs  after  May  1. 1982.  through  a 
surcharge. 

In  light  of  the  facts  surrounding  PNllTs 
request  we  shall  authorize  the  company 
to  collect  the  lower  settlement  rates 
pending  disposition  of  the  settlement 
agreement  However,  based  on  the 
pleadings  before  us.  we  shall  deny 
PNM's  request  for  approval  of  a 
surcharge  contingency.  Although  the 
affected  customers  have  not  filed 
responses  in  oppositum  to  PNM's 
motion,  the  motion  itself  does  not 
indicate  customer  concurrence.  The 
Commission  has  pervioosly  permitted 
such  surcharge  provisions  in  conjunction 
with  interim  rates  only  upon  express 
agreement  among  all  effected  parties.  In 
all  other  instances,  we  have  indicated 
that  upon  disapproval  of  a  proposed 
settlement  the  originally  filed  rates 
could  become  effective  prospectively 
only.  We  are  not  preparad  to  construe 
the  absence  of  objection  as  express 
consent  and.  accordingly,  the  proposed 
surcharge  will  not  be  allowed  to 
operate. 

Pursuant  to  {§  38.1(e).  36.11.  and 
35.17(b)  of  the  Commission's  regulations, 
we  find  that  good  cause  exists  to  permit 
the  collection  of  PNM's  proposed  interim 
rates  as  of  May  1. 1982,  subject  to 
refund,  until  such  time  as  we  may  act  on 
the  settlement  agreement  filed  by  RVM. 
In  the  event  that  the  settlement  is  not 
approved,  the  originally  filed  rates  may 
become  effective  prospectively  only  and 
subject  to  refund  from  the  date  of  a 
Commission  order  rejecting  the 
settlement  proposal.  This  order  shall  be 
without  prejedice  to  oar  subsequent 
determination  on  the  merits  of  the 
proposed  settlement. 

The  Commission  Orders 

(A)  The  motion  filed  on  March  25, 
1982,  by  PNM  for  approval  to  collect 
interim  rates  in  lieu  of  the  rates 
originally  filed  in  this  docket  is  hereby 
granted  in  part  and  denied  in  part. 

(B)  Good  cause  having  been  shown, 
PNM  is  hereby  authorized,  pursuant  to 
9S  35.1(e).  35.11.  and  36.17(b)  of  the 
Conunission's  regulations,  to  collect 
subject  to  refund,  the  proposed  rates 
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reflected  in  the  motion  and  settlement 
from  May  1. 19B2,  until  the  Commission 
acts  on  the  settlement.  In  the  event  that 
the  settlement  is  not  approved  the 
originally  filed  rates  may  become 
effective  prospectively  only  and  subject 
to  refund  from  the  date  of  a  Commission 
order  rejecting  the  settlement  proposal. 

(C)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Kenneth  F.  Plumb, 

Secretary. 

[FR  Doc  82-12824  riM  5-U-82: 8:45  ui| 
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[Docket  No.  ER82-44S-000] 

San  Diego  Gas  ft  Electric  Co^  FiHng 

May  6, 1982. 

The  niing  Company  submits  die 
following: 

Take  notice  that  on  April  5, 1982.  San 
Diego  Gas  &  electric  comany  (SDG&E) 
tendered  for  filing  a  notice  of 
cancellation  that  effective  the  30th  of ' 
April  1982,  Rate  Schedule  FERC  Electric 
Tariff  original  Voltune  No.  1,  effective 
July  1, 1981,  is  to  be  cancelled. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Enery  Regulatory  Commission,  825 
North  Capitol  Street  N.E.,  Washington. 
D.C.  20426.  in  accordance  widi  S9  1.8 
and  1.10  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  19, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filh;ig  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phmib, 
Secretary, 

pitDoc82-UBUFU«lS-ll-82:8;4Sa^      . 
BILLINQ  COOC  t717-ei-M 

[Docket  No.  QF82-1 16-000] 

Scott  Paper  Co;  Application  for 
ComiMsaion  Certification  of  Qualifying 
Status  of  a  Cogeneration  Facility 

May  6.  ISU. 

On  April  16. 1982.  Scott  Paper 
Company,  Scott  Maza.  Miiladelphia. 
Pennsylvania  19113.  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
certificabpn  of  a  facility  as  a  qualifying 


cogeneration  facility  pursuant  to 
§  ^2J2ff7  of  the  Commission's  rules. 

The  facility  will  be  located  at  the  S.D. 
Warren  pulp  and  paper  mill  in 
Skowhegan,  Maine.  The  facility 
commenced  operation  as  a  cogeneration 
facility  in  March.  1977.  The  primary 
energy  source  will  be  biomass  (dry 
black  liquor  solids,  wood  wastes  and 
plant  sludge),  supplemented  by  No.  6 
fuel  oil.  The  peak  power  production 
capacity  will  be  approximately  45.49 
megawatts.  The  annual  useful  thermal 
energy  output  will  be  in  the  form  of 
steam  at  a  rate  of  20a000  Ibs/hr.  at  165 
psig  and  410.000  Ibs/hr,  at  65  psig.  No 
electric  utility  holding  company  or  any 
combination  thereof  has  any  ownership 
interest  in  the  facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  t>f  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  NK,  Washington.  D.C. 
20426,  in  accordance  with  §§  1.8  and 
1.10  of  the  Commission's  rules  of 
practice  and  procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  tlfe  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  die  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 


[FR  Doc.  S2-12Sia  Filed  5-11-82: 8.-45 1 
BIUJNQ  CODE  nVJ-9\^ 
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[Docket  Na  ERS2-47S-000] 

Southern  CaNf  omia  Edison  Co.;  Filing 

May  6, 1962. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  April  26. 1982, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  as  supplements 
to  the  Rate  Schedules  listed  below, 
letter  agreements  which  have  been 
executed  by  SCE  and  each  entity  listed, 
providing  for  the  assignment  to  Edison 
of  the  entity's  interest  and  obligations 
for  firm  transmission  service  between 
Palo  Verde  Nuclear  Generating  Station 
and  an  entity's  Point  of  Interconnection 
with  Edison. 


En«i^ 

FERC 
Na 

BtacSMlMa 

1.  Oty  of  Burtw*  (Bv- 

135 

Mar.2S.1M2. 

l»r*). 

2.  Qty  oi  QImkM*  (Glen- 

136 

Mar.2S.1S82. 

(Me). 

3.  Oty  ol  Puaiton*  (Pass- 

137 

Mw.aS,tM2. 

dena). 

4.  Imperial  lirigallon  Dla- 

13S 

Jm.  IS.  1962. 

«rict(IID>. 

Copies  of  this  filing  were  served  upon 
the  Cidifornia  cities  of  Burbank, 
Glendale,  and  Pasadena.  UD,  and  the 
Public  Utilities  Commission  of  the  State 
of  California. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  204%  in  accordance  with  Sections 
1.8  and  1.10  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  1.8  and 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  19. 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  fil 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumli. 
Secretary. 

[FR  Dec.  82-12817  Filed  S-11-82: 8:45  aoj 
BILLINQ  CODE  C717-01-II 


[Docket  No.  EF81-5121-000] 

Western  Area  Power  Administration: 
Central  Valley  Project— Pacific  Gas  ft 
Electric  Co.;  Contract  Order  Rejecting 
Hiing  and  Denying  Interventions 

Issued:  May  4, 1982. 

Under  Article  32  of  Contract  No.  14- 
06-200-2948A  (Contract)  between  the 
Western  Area  Power  Administration 
(WAPA)  and  Pacific  Gas  and  Electric 
Company  (PGfltE),  the  Assistant 
Secretary  for  Conservation  and 
Renewable  Energy  (AS/CE)  of  the 
Department  of  Energy  filed  a  request  on 
June  24, 1981,  on  behalf  of  WAPA,  for 
approval  of  a  revised  "passthrough"  rate 
methodology.  The  rates  apply  to  the 
resale  by  WAPA's  Central  Valley 
Project  (CVP)  to  PG&E  of  capacity  and 
energy  obtained  by  CVP  from  die 
Centralia  power  plant  as  well  as  energy 
from  other  Pacific  Northwest  sources. 
Article  32  of  the  contract  provides  that 
implementation  of  revised  rates  requires 
the  concurrence  of  both  parties.  In  the 
absence  of  mutual  agreement.  Article  32 


2tsfn 
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contemplates  submiuion  of  the  matter 
to  the  Cnmmisaion  for  resolution.* 
.    PG&E  did  not  agree  to  the  proposed 
rates;  thus,  the  AS/CE  approved  the 
new  metfaoddogy  by  Rate  Order  No. 
WAPA^  (June  la  1981).  but  did  not 
place  the  revised  rates  into  effect  on  an 
interim  basis.  Instead  the  AS/CE  has 
requested  that  this  Commission 
arbitrate  the  impasse  between  the 
parties.*  The  AS/CE  has  further 
requested  that  the  Commission  allow 
the  rates  to  become  effective 
retroactively  as  ol  April  1, 1981.  subject 
to  refund  with  interest,  pending  a  final 
Commission  determination  as  to 
whether  or  not  the  rates  are  appropriate. 
By  letter  agreement  dated  January  27, 
1981,  WAPA  indicated  that  the  parties 
have  agreed  that  the  rate  methodology 
approved  by  the  Commission  may 
become  effective  for  Centralia  power 
sales  from  AprS  1, 1981,  through 
Decerabo-  31, 1981,  the  end  of  WAPA's 
contract  to  pmrrhase  power  from 
Centralia.  and  tor  other  Northwest 
energy  sales  from  April  1, 1981,  through 
March  SI.  1986. 

Background 

The  power  resources  of  the  CVP 
consist  of  hydroelectric  plants  with  an 
aggregate  installed  capacity  of  1,709 
megawatts  which  are  currently 
supplemented  by  the  import  of  400 
megawatts  of  capacity  and  associated 


■  Article  32  of  tfie  Contract  provides  in  part  that 
Rates  and  charges  under  tiim  oonlrocl  shoU  be  fair 
and  equitable  and  shall  *  *  *  be  jointly  reviewed 
and  adjusted  as  appropriate  on  April  t.  1971.  and 
every  5  years  tbereafter '  '  '.  Such  review  shall 
fake  into  account  substantial  savings  accruing  to 
either  party  and  applicable  costs  of  construction 
and  prodactiaD.  incfaiding  changM  therein  and 
apprapriale  serrica  chasat.  dmfaig  tha  precadlof  8 
years.  If  the  parties  are  uaabJe  to  tfgrea  on  a  c/iaqg» 
of  any  rote  orcfiarge,  the  matter  shall  be  submitted 
ta  the  Federal  Power  Commission  for  final  decision. 
(Emphasis  added) 

*  Pursuant  to  section  302(al  of  the  Department  of 
Energy  Organization  Act  (42  UAC  TlOl.  at  ae<i.]. 
the  power  marketing  functions  of  the  Secretary  of 
the  interior  for  the  Bureau  of  Reclamation,  under  the 
Reclamatiaa  Act  of  1902  (43  US.C.  >7Z  at  seq.).  m 
amended  and  sopplemented  bjr  siibse<}uenl 
enactments,  particularly  sectioa  9(c)  of  tha 
Reclamation  Act  of  1939  (43  U.S.C  4ash(c))  and  acta 
specifically  applicable  to  the  Central  Val!«Tr  Project, 
were  traaaferred  lo  and  vested  in  Iha  Seoatary  of 
Energy.  By  Deiegatioa  Order  No.  OOM-aa,  effectiv* 
January  1. 1979. 43  FR  aoeas.  December  2S.  KVa],  tha 
Secretary  of  Energy  delegated  to  the  Assistant 
Secretary  for  Resource  Applications  (AS/RA)  the 
authority  to  deveia|i  power  and  tniMBrissioB  ratesk 
acting  by  and  thnnifh  the  Adninietrator.  and  to 
confirm,  approve,  and  piaoe  in  eSect  stxrh  rales  on 
an  Interim  basis.  The  Secretary  delegated  to  the 
Federal  Energy  Regnlatary  Commission  the 
authority  to  oontbai  and  approve  on  a  final  bam  or 
to  disapprove  the  rales  developed  by  the  AS/RA. 
EffecUve  Febiuary  24. 1981,  the  Secretary  aboiUMd 
(ha  Office  of  AS/RA  and  transferred  DOEs  power 
niariiating  responsibilities  to  the  Office  of  the 
Assistant  Seoctary  tor  Conservation  and 
Renewable  Energy. 


energy  from  the  MpttiweaL  Most  at  the 
powar  imported  from  the  Northwest  is 
obtained  from  the  Centralia  powerplant 
located  85  miles  south  of  Seattle, 
WashingtflB.  The  Centralia  facility  is  a 
coal-fired  thennal  generating  plant 
consisting  of  two  uaits  with  nameplate 
ratings  of  650  megawatts  each. 
Participants  in  the  thermal  project  are 
Pacific  Power  &  Light  Company  and  the 
Washington  Water  Power  Company. 
The  Bureau  of  ReclamatioB.  now 
WAPA,  contracted  to  purchase  426.9 
megawatts  of  firm  power  from  the 
project  for  its  initial  ten  years  of 
operation.  For  tiiis  power,  WAPA  pays  a 
portion  of  the  participants'  fixed  and 
operating  costs  based  ,on  the  pen:entage 
of  the  project  output  that  it  receives.  By 
letter  dated  September  17. 1971.  the 
Federal  Power  Commission  (FPC) 
accepted  the  Centraha  sales  contract  as 
a  rate  schedule.  WAPA's  power  is 
wheeled  by  the  Bonneville  Power 
Administration  (BPA)  over  BPA's 
transmisMon  facilities  to  the  southern 
Oregon  border  where  BPA's  system 
interconnects  with  a  CVP  feature,  the 
Pacific  Nofthwest-Padfic  Southwest 
Intertie. 

Under  the  terms  of  the  PG&E/WAPA 
contract,  the  output  from  CVP 
hydroelectric  powerplants,  plus  the  400 
megawatts  of  capacity  and  associated 
energy  imported  from  the  Northwest,  are 
first  used  to  serve  CVP  preference 
customer  loads.  Capacity  and  energy  in 
excess  of  that  needed  to  meet  the  CVFs 
obligations  to  its  preference  customers 
are  sold  to  PG&E  for  credit  under  a 
banking  arrangement  These  amounts 
can  be  repurchased  as  needed  in  future 
years  to  meet  the  CVFs  load 
requirements.  This  contract  was  filed  by 
PG&E  and  accepted  for  filing  by  the 
FPC.» 

Northwest  imports  began  in  1968  with 
the  purchase  of  power  from  the 
Bonneville  Power  Administration. 
Regular  imports  from  the  Centralia 
powerplaat  began  in  1972,  and  were 
delivered  pursuant  to  the  terms  of  the 
PG&E/WAPA  contract 

In  setting  its  rates  initially,  CVP  did 
not  attempt  to  distinguish  between 
power  received  from  the  Northwest  and 
power  generated  at  its  own  projects  but 
simply  billed  PG&E  at  CVFs  general 
system  rates,  consisting  of  a  capacity 
charge  of  75  cents  per  kilowatt-month 
and  energy  block  diarges  of  4.  3,  and  2 
mills  per  kilowatt-hour. 

"iTie  first  opportonity  to  review  and 
adjust  the  Centralia  rate  was  on  April  1, 


1971.*However.  the  (ate  was  not 
af^nsted  at  that  time  because  the 
CoitralSa  plant  was  not  then  in 
operation  and  its  costs  were  not  known. 
When  the  f^t  unit  was  placed  in 
service  in  the  faU  at  1S71.  the  associated 
costs  were  greater  than  those  which  had 
originaUy  been  estimated.  Principally 
because  of  the  higher  cost  of  Centralia 
power,  the  CVP  began  falliag  behind  in 
its  Federal  repayment  obligation. 

In  conjimction  with  the  review  of  its 
proposeti  general  rate  increase  in  1974 
and  1975,  CVP  considered  the  possibility 
of  adjusting  the  CentraUa  rates  at  the 
next  opportunity,  AprQ  1978.  This 
resulted  in  the  existing  method  for 
setting  Centraha  rates  v^ch  is 
embodied  in  a  December  14. 1976 
Department  of  Interior  document 
entitled  "Final  Position  on  and 
Adjustment  in  Rates  to  the  Pacific  Gas 
and  Electric  Company  for  Northwest 
Capacity  and  Energy,"  also  known  as 
the  Frizzell  Decision.  Under  the  Frizzell 
Decision.  PG&E  is  charged  the 
flowthrougfa  or  actual  cost  for  eneigy 
received  from  the  Northwest  and  the 
flowthrough  capacity  charge  for  that 
portion  of  the  capacity  associated  with 
energy  at  a  60  percent  capacity  factor.  __ 
The  balance  of  the  Northwest  capacity 
delivered  to  PG&E  is  charged  at  CVFS 
general  rate  fcv  firm  capacity.  This 
approach  resulted  in  a  "qilit  rate"  for 
capacity  chaiges  to  PG&E.  The  formula 
excludeid  the  costs  ot  the  Pacific 
Northwest-Pacific  Southwest  Intertie 
from  Malin.  Oragoo.  to  Tracy, 
California.  whi(£  is  used  to  transmit 
capacity  and  energy  frtmi  the  Pacific 
Northwest  to  the  intercoimented 
transmission  system  of  PG&E  and  CVP 
in  Northwest  California.  PG&E  accepted 
the  rate  methodology  established  in  the 
Frizzell  Decision.  This  methodology  was 
not  filed  with  the  FPC,  since  at  that  time, 
the  Commission  had  no  authority  over 
CVP  rates  and  the  methodology  was  not 
contested  under  the  tenns  of  the  PC&£/ 
WAPA  contract* 

In  the  instant  filing,  WAPA  has 
proposed  a  "passthrough"  rate 
methodology  intended  to  recover  all 
costs  incurred  by  WAPA  for  the 
Northwest  capacity  and  energy  that  are 
sold  to  PG&E.*The  proposed  rates  for 


*I>ackaf  Na.  E-7«as.  Oder  Aocaplii^  Rate 

Schedule  for  Filing  and  Denying  Requests  for 
Suspension  and  Hearing,  (November  6, 1966). 


*  See  coatrsd  Uinaaga  at  fcMteote  1.  lufmi. 

*  As  aoted  in  faotnole  X.  Jl4tn«  tk*  CMBBiaaiaa's 

"confirmatioa  aai  appraraT  authonty  over  rates 
charged  by  WAPA  was  estabfished  by  DOE 
Secretarial  Delegation  Order  No.  0204-33.  efiecliva 
January  1. 1979. 

*  WAPA  estknalet  that  bated  on  a  dectared 
project  dspMdabte  eapacMjr  ^DC)  of  813 
megawatts,  tha  Caatnjia  |>aMltwi^i  nte  wiU 
increase  CVP  wrvuniiaa  by  9iMtjam  over  the 
current  split-rate  method  firom  Ap/fl  1, 1061,  to 
December  31. 1981,  the  end  of  WAPA's  contract  lo 
purchnae  from  the  CenMUa  powerplaiit 
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Centralis  capacity  and  energy  are 
estimated  at  $5.07  per  kilowatt-montfa 
and  16.758  mflls  per  Idlowatt-boar, 
respectivety.  Thete  rates  are  based  on 
estimated  costs  and  oontemfrfate 
adjustment  as  necessary  to  reflect 
actual  costs.  Tlie  capacity  rate  includes 
a  charge  to  PG&E  of  $3.35  per  kilowatt- 
year  for  use  of  the  Pacific  Northwest- 
Pacific  Southwest  Inteitie.  This  charge  is 
not  included  ia  the  current  rate.  The 
proposed  energy  rates  are  also  based  on 
actoal  costs,  but  do  not  incfaide  a  charge 
for  we  of  the  btertie.  Since  fCt£  does 
not  concur  with  the  proposed 
methodoloar.  tiie  pelies  have  requested 
that  this  Conaniasion  resolve  the  rate 
methodology  wider  Artide  32  of  die 
contract 

CoiwnButs     1 1 

Notice  of  the  filing  was  published  in 
the  Federal  Register  on  July  9. 1961,  with 
comments  due  on  or  before  July  24. 1981. 
Timely  petitkws  to  intBrveoe  weie  filed 
by  PC«E  and  joindy  by  tlw  Northern 
Cali&niia  Posver  A^ancy  ^C3>^  and 
the  Sacraneato  Muiicipal  Utility 
District  (SMUD).  PGftS  alMi  filed  a 
motion  to  r^ect  the  filing.  The  People  of 
the  State  of  CaMfocaia  and  the  PuUic 
Utilities  Comnaaioa  of  the  State  of 
Caliinmia  filed  a  timdy  notice  of 
interveniioa 

In  its  mation  te  reject  WAPA's  filing. 
PG&E  contends  that  WAPA  has  not 
provided  sufficienl  mntawnl  for  the 
Commission  to  detennine  whether  die 
proposed  rates  are  just  and  reasonable, 
whether  the  proposed  rates  are  cost- 
based,  or  how  the  costs  of  CentraHa 
power  are  allocated  among  WAPA's 
various  customers.  PGAE  finther 
maintains  diat  WAPA  has  not  justified 
the  intertie  dbaige  to  PG&E  which  is 
included  in  the  proposed  rates,  and  that 
the  filing  does  not  meet  ttie  mininnnn 
requirements  set  forth  in  Part  35  of  the 
Commission's  regulations  governing  the 
filing  of  rata  achaidules.  PC&E  lequecU 
that  &e  filing  be  rejected  or. 
alternatively,  set  far  heartog. 

NCPA  and  SMUD  abo  request  a 
hearing,  contending  that  the  proposed 
rates  are  too  low.  These  intervenors 
daiss  that  dw  rates  actabkahed  mider 
the  FiiAiell  DmJsIub  lesuhud  in  a$!W 
millioB  loss  to  CVP  prior  to  April  1. 1981. 
whidi  ivill  hawe  to  he  recovered  bom 
eiinr  PG&E  or  CVPs  preference 
customers.  Thus,  it  is  Aeir  positlon'that 
PGftE  dundd  be  diaiged  a  rate  in  excess 
of  a  cost  ol  service  rate.  They  also 
assert  that  the  intertie  charges  shoald  be 
allocated  to  non-firra  tneigj  rates,  that 
the  filing  is  deficient,  that  the 
appropriate  level  of  project  dependable 
capacity  shoidd  be  ee»ahHshed  at 
hearing,  and  that  dte  proposed  rates  are 


arbitrary,  capricions,  nnlawful,  and  in 
violation  oi  the  oontracL 

Discusaiaa 

As  noted.  Article  32  of  die  PGl£/ 
WAPA  contract  provides  that  when  the 
parties  are  anaUe  to  agree  on  a  diange 
in  rates,  the  matter  will  be  submitted  to 
the  CranmisaiaB  far  a  final 
determinatian.  While  the  contract  was 
accepted  by  the  FPC  as  a  filed  PG&E 
rate  schedale.  we  do  aot  believe  that 
dris  Commission  is  oMiBated  to  act  fai 
the  role  of  an  aibitralor  in  this  natter. 
The  Commisaina  has  not  ondertaken  an 
obligation  to  artdtrate  das  oontract  and 
the  mere  iact  diat  the  parlies  have  so 
agreed  does  not  biad  Ifaia  Commission. 
Clearly,  we  have  no  obligation  to  accept 
the  requested  role.  Falher.  we  note  that 
the  role  reqnaated  of  this  Coannissiao  in 
this  proceediug  di£fars  from  that 
exeixased  stricdy  in  accordance  with  our 
confirmation  and  approval  anthtrnty.  die 
PG&E/WAPA  oo^ract  appears  to 
coateapka  Ike  sitaatian  ia  w^iich  the 
Commisaioo  Bay  set  rates  at  levals 
other  than  Ihe  filed  rates  whereas  in  the 
confifmatioa  and  approval  context,  the 
Commissica  haa  aatfaoiity  only  to 
approve,  t^fid,  at  laniBad  rates  as 
filed.'  Unfike  Oa  FPC.  whose  anthocity 
over  PMA  ntes  derived  froat  statote. 
this  Coouaiaaiaa's  aathori^r  stems 
excluaivaly  fram  Secretarial  Oelegatioo 
Order  No.  aZ(M-83w  The  del^ated  role 
applies  to  project  rates,  is  narrowly 
drcuiaacribad.  and  does  aot  appear  to 
contnaiplBte  direct  iavolvemant  in  the 
PMA  ratfiaalra^  process.  Because 
WAPA  is  nota  JHiisdictioaal  public 
utility,  the  Federal  Power  Act  provides 
no  addttianal  aathority  to  review 
WAPA's  rates  from  services  provided 
from  non-project  sources.  Accordingly, 
we  shall  reject  the  AS/CE'sToqaest  on 
behalf  of  WAPA  far  die  reasons 
discussed  above. 

The  ConanlsrioB  Oriers 

(A)  The  AS/CFs  request  is  hffieby 
denied. 

(B)  WAPA's  sabmittal  in  this  docket  is 
hereby  rejected. 

(C)  Tht  Secr^ary  shall  promptly 
pobli^  this  order  in  the  Fa 
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Ofdar  OioapprevlM 

May  4,1982. 

By  letter  filed  on  October  4. 1979,  die 
Assistant  Secretary  for  Resource 
^plications  (AS/RA)  of  the 
Department  of  Energy,  on  behalf  of  the 
Western  Area  Power  AdministratioB 
(WAPA).  submitted  a  request  for  final 
confirmatiop  aid  approval  of  new  rate 
schedules  CV-F4  and  CV-P3  for  a  four 
year  period  ending  October  31.  UBS.' 
The  rate  schndides.*  applicaUe  to 
power  ggntrotad  finom  fte  Central 
Valley  Project  (CVP).  are  expected  to 
increase  revenues  finm  $35316.000  to 
$794)48.0Qa  The  average  cost  of 
wholesale  firm  power  wonld  increase 
from  4J  miDs  per  Idlowatl-hour  to  B.7B 
mills  per  Idbwatt-haur.  The  rata 
schedides  consist  of  a  ma^  rate 
stmcture  {S2JD0  per  kflowatt-month  far 
capaci^.  and  5.11  mills  per  kOowatt- 
hour  for  energy)  apfuicahle  to  afl 
customers  of  CVP. 

Notice  of  the  snhmittal  was  puhliahed 
in  die  Fedanl  Baglater  OB  October  201 
1979.  with  fjnuinw.ula  dae  on  or  before 
November  IS.  1979.  Tlnely  petitions  to 
intervene  were  filed  by  Eleven  lifigatkwi 
Districts  (District^  Northen  Califamia 
Power  Agency  (NCPA).  SocmncBto 
Municipal  Utffity  District  (SMUD)  and 
the  City  of  Santa  Clara.  California 
(Santa  Qara).  Untimely  petitions  to 


^  £#.  'XMbt  Remanding  Kates  WMhout 
PnjaStoe,''  BuuMnBh  Powar  Adrnkntratisn.  ti 
FERC^  fn^fsf  fkidkei  No.  ^ra>-z(ni-4X)o 
(November  21. 1980). 


'Pursuant  to  aectian  30Qa)  of  Die  Departmeid  of 
Energy Oganisatiaa Act [42 DSC  nn.»tamii 
the  power  i— iketiiig  fia.  than  af  the  Seualiy  of 
the  latenar  far  (he  Bonui  af  RadamatkB.  Hidar  Ihe 
Redama&B  Ad  of  IBB  (O  D3il  V2.  a(  jiag.1  as 
amended  and  wniiih  aiaiiti  il  hf  wJiw  ymnl 
enactmcniik  partkalarty  aecHae  S(c)  of  Ihe 
Redamatiaa  Ad  of  1930  («S  D&C  4BSfa(cB  aMl  acta 
specificaUy  applicafale  to  tha  Cantnl  VaB^  ftoiect 
were  tranansrad  to  and  vested  fai  the  Secivtaiy  of 
Snagf-  By  Dekadtoa  Order  No.  oasi-SS.  ifiKttve 
lanuaiy  1.  tSPS  (O  R  SOBSBL  DeceBd>er  2B.  tSfS^ 
tbe  Seudaiy  of  Eaerir  ihiliitalul  to  the  AS/KA  Ihe 
aouMxity  to  devnap  yowar  and  liaiiaiiiliiion  iiUaa. 
acting  by  and  ^a^wgh  ttv  Adndniatrator.  and  to 
confin&i  approve  ana  ptaoe  in  eCfeci  sodi  rates  m 
an  inteiiiB  basis.  Tlie  Secretary  delegated  to  llie 
FedenJ  Kiergy  Regoiatofy  Commission  the 
anthcrity  to  confinB  and  approve  on  a  finai  basis  or 
to  (Bsapprove  die  rates  deralaped  by  the  AS/RA. 
Puisuant  to  Die  doseiBtioB  to  flie  AS/RA  and  Ine 
ratea^astaient  prooedans  at  a  FR 1207S  (Mareb 
23, 1^>)  as  aBendBd  M  M  PR  77ie  (PHiraaiy  7. 
1979).  die  AS/kA  ytaoad  OiB  proposed  rata 
adtedalea  CV-M  and  CV-n  into  afEed  on  an 
interte  bMi*.  BBeiilva  PMnary  K 19SL  Ike 
Seoetaiy  dbatUbad  8h  OIBcs  of  AS/RA  and 
transtiad  DOB^  pain  ■laAaflug  lesponaibafties 
to  the  Office  at  aw  AaalaiaBt  Secretny  far 
Cooset  tatluu  aad  RanewaMe  teeny. 

*Rate  Schedule  CV-T*  is  available  to  prefarence 
OBStomers  wWh  aBooaHons  far  wholesale  Hrm 
power  sorrice.  Kate  Schedde  CV-TS  applies  to 
cofflmercial  inigtflDnaataDer*  far  irr^tioo  or 
diainage  puimiiHg  nae  or  erttier  related  kicidentai 
OSes.  For  isAe  sc^daie  desigBaflans.  see 
Attachment  A. 


20372  Federal  Register  /  Vol.  47.  No.  92  /  Wednesday.  May  12.  1982  /  Notices 


intervene  were  filed  by  Pacific  Gas  and 
Electric  Company  (PG&E}  and  the  Cities 
of  Palo  Alto,  RosevlUe.  Redding,  Briggs 
and  Gridley.  California,  and  Plumas- 
Sierra  Rural  Electric  Cooperative 
(collectively  called  Cities).'  The 
petitions  generally  protested  the  AS/ 
RA's  decision  in  Rate  Order  No. 
WAPA-2,  raising  numerous  issues.^ 

Background 

Located  in  central  and  southern 
central  California,  the  CVP  consists  of 
seven  power  plants,  two  pumping 
generating  stations,  and  approximately 
1300  miles  of  transmission  lines  which 
are  interconnected  with  the  PG&E 
transmission  system.*  Although 
approximately  $217  million  of  the  $270 
million  existing  investment  had  been 
repaid  as  of  the  date  of  the  filing,  an 
additional  $84  million  in  investments 
was  projected  to  be  in  service  during  the 
cost  evaluation  period  *  as  a  result  of 
the  New  Melones  Dam.  reservoir,  and 
power  plant  becoming  operational  as 
part  of  the  CVP  system.  Further, 


*Ia  Ml  petllhm  la  interraie  anl  request  fbr 
bearing  Sania  Qara  leqaestod.  inter  aha,  Ikat  Ibe 
CommiaaiOD  (1)  Mmit  tba  appbcatiaa  «f  tha 
■oaolharind  ovemn  prsrMoa  tDciaded  wiifaia 
Schedala  CV-F4.  (2)  allaaate  117  megawatti  of  firm 
powar  le  Santa  Clara  or,  ia  iIm  allematnre,  remand 
tUa  pncaeding  to  WAPA  for  tk«  intiation  af  a 
rnlamaUBg  witii  respvot  to  power  allocatioa.  Wa  dm 
not  babave  that  initiatioa  of  a  ralemaking  or  haaring 
ia  approprlata  in  thU  proceeding. 

On  December  1. 1979.  the  Oties  filed  comments  ia 
oppositioa  to  Santa  Oara'i  pleading.  Santa  Qara 
filed  a  raaponie  to  the  Cities'  comments  on  lanuary 
15,  lOSa  We  note  that  Santa  Clara  and  the  Qtiea, 
pursuant  to  a  settlement  agreement  (between  Qties, 
Santa  Qara.  PG&E  and  WAPA),  have  agreed  to 
withdraw  their  pleadings  in  this  proceeding.  [See, 
City  of  Santa  Clara  v.  Charles  Duncan,  el  al,.  Order 
No.  C-75-1574  SC  Order  of  Dismissal  issued 
October  3, 1980).  As  of  this  date,  however,  no 
request  for  withdrawal  has  been  filed  with  the 
Commission. 

'These  issues  include  (1)  the  reasonableness  of 
PGiFs  wheeling  rate,  (2)  WAPA's  wheeling  rate  to 
its  direct  service  customers,  (3)  the  single  rather 
than  dual  demand  and  energy  rate  design.  (4) 
PC&E's  banking  arrangement  [see  footnote  8,  infra), 
(S)  the  assumed  levels  of  project  dependable 
capacity,  (6)  the  split-rate  charge  to  PCftE  under  th« 
Frizzel  Decisioa  for  power  transmitted  over  tha 
Pacific  Northwest-Southwest  Intertie,  and  (7) 
SMUD's  claim  that  contract  provisions  prevent  the 
filed  rate  from  being  placed  into  effect  prior  to  May 
25, 1963.  In  addition,  the  petitioners  have  challenged 
the  failure  of  the  Assistant  Secretary  to  approve  a 
special  irrigation  rate,  an  allegedly  impermissible 
congressional  interference  with  the  Assistant 
Secretary's  decision  to  approve  the  single  rate 
design,  the  extension  of  interim  rates,  and  the  lack 
of  enviroiunental  and  price  stability  compliance. 

•  The  seven  power  plants  are  Judge  F.  Carr. 
Poison,  Keswick.  Nimbus.  Shasta,  Spring  Creek,  and 
Trinity.  The  two  pumping  generating  plants  arc 
O'Neill  and  San  Luis. 

•  Cost  evaluation  period  is  a  period  of  time  during 
which  estimates  of  future  costs  and  revenues  may 
be  modified  to  reflect  changing  conditions  in  the 
power  repayment  study  and  is  normally  5  years  as 
provided  for  in  the  regulations  adopted  by  the  AS/ 
RA  (Order  RA  81202  dated  September  2a  1879). 


additional  revenues  were  expected  to  be 
needed  to  repay  (1]  $35Z690,000  in  aid  to 
irrigation  and  waterfowl  conservation, 
and  (2)  $48,202,000  for  payment  of 
deferred  costs,'' 

The  power  from  the  CVP  system  is 
dedicated  first  to  providing  energy  for 
project  irrigation  pumping,  with  the 
remaining  capability  used  to  provide 
commercial  power  to  preference 
customers  in  northern  California.* 
Because  CVFs  system  facilities  are 
designed  to  provide  peaking  power  and 
to  meet  the  seasonal  demands  for 
pumping  irrigation  water  use,  the 
capacity  of  the  CVP  system 
(approximately  460  megawatts)  is 
insufficient  to  meet  its  commercial  load. 
In  order  to  supplement  its  capacity,  CVP 
in  1967  entered  into  a  contract  with 
PG&E  for  the  purchase,  sale,  and 
interchange  of  power  and  energy.* 

History  of  Rate  Relief 

On  September  12, 1977,  the 
Department  of  the  Interior  in  accordance 
with  its  then  existing  procedures 
announced  a  tentative  rati  change  for 
poww  marketed  fixjm  CVP.  Following 
the  establishment  of  DOE,  new 
procedures  were  proposed  to  permit  the 
setting  of  interim  rates  while 
consideration  continued  on  the 
proposed  tentative  rate  change.  On 
January  4, 1978,  in  anticipation  of  the 
amended  procedures,  ••  the  AS/RA 
proposed  an  interim  two-step  rate 
increase  for  CVP.  The  first  step  (Wiase  I) 
of  the  increase  consisted  of  a  $2.00  per 
kilowatt-month  demand  charge  and  a  4.2 
mflls  per  kilowatt-hour  energy  charge 
which  would  become  effective  sixty 
days  after  approval  for  the  period 
ending  March  31, 1979.  The  second  step 

•  The  deferred  excess  capacity  costs  of  the 
Folsom-South  and  the  Tehama-Colusa  Canal 
(amounting  to  $2,425,000  and  $45,777,000 
respectively)  reflect  the  investment  costs  associated 
with  canal  and  conveyance  system  expansion. 

•  GYP'S  preference  customers  are  as  follows:  (1) 
military  and  other  Federal  installations,  irrigation 
and  reclamation  districts,  (2)  cooperatives  and 
utility  districts.  (3)  municipalities,  and  (4) 
educational  and  penal  institutions  of  the  State  of 
California. 

•  Contract  No.  14-06-200-2948A.  Essentially,  the 
contract  provides  for  the  finning  up  of  GYP'S 
generation  to  meet  the  preference  customers'  load  of 
1,060  megawatts  by  means  of  purchases  from  PCftE 
and  for  the  sale  to  PG&E  of  excess  energy  and 
capacity  generated  by  the  CVP  system,  along  with 
any  excess  power  imported  from  the  Northwest 
over  the  Pacific  Northwest-Southwest  Intertie.  CVP 
retains  the  right  to  purchase  an  equivalent  amount 
of  capacity  and  energy  from  PG&E  at  times  and  in 
amounts  required  when  CVP  powar  supply  is 
insufficient  to  meet  its  customer  load. 

'0  On  March  20, 1978  (43  PR  12078.  issued  on 
March  23, 1978).  procedures  were  amended  and 
issued  to  permit  the  Administrator  of  the  Economic 
Regulatory  Admintstration  to  establish  interim 
rates. 


(Phase  U],  which  was  scheduled  to 
become  effective  after  March  31, 1979, 
contained  a  $2.00  per  kilowatt-month 
demand  charge  and  a  dual  energy 
charge  (5.75  mills  per  kilowatt-hour  for 
non-load  growth  customers  and  9.75 
mills  per  kilowatt-hour  for  load  growth 
customers). 

On  March  20, 1978,  ERA  approved 
only  the  Phase  I  interim  rates.  * '  The 
Phase  I  interim  rates  were  later 
extended  by  order  of  the  AS/RA  for  the 
period  ending  on  October  31, 1979  [See, 
Notice  of  Extension.  44  FR  22804,  issued 
oii  April  17. 1979). 

On  June  28. 1979,  the  AS/RA  issued  a 
notice  of  a  proposed  rate  order  (44  FR 
40118i  issued  on  July  9, 1979).  On 
October  2, 1979,  the  AS/RA  issued  a 
rate  order  confirming  and  approving 
rates  to  be  placed  in  effect  on  an  interim 
basis." 

Discussion 

The  Secretary  of  Energy,  In  Delegation 
Order  No.  0204-33,  delegated  to  this 
Commission  the  authority  to  confirm 
and  approve  on  ■  final  basis,  or  to 
disapprove  federal  power  mariceting 
agency  rates.  In  prior  orders,**  the 
Conmission  has  stated  that  it  must 
insure  that  such  rates  satisfy  the 
standards  established  imder  the  federal 
power  marketing  statutes.  Those 
statutes  (including  Section  9(c)  of  the 
Reclamation  Act  of  1939)  require,  inter 
alia,  that  rates  be  set  at  levels  which 
provide  sufficient  revenues  to  recover 
operating  costs  and  to  repay  the  federal 
investment  within  a  reasonable  time. 

Our  authority  under  the  power 
marketing  legislation  does  not  include 
the  power  to  modify  rates.  '*  The 
responsibility  for  developing  rates  rests 
initially  with  the  Administrator  of 
WAPA.  The  designated  Assistant 
Secretary  Is  authorized  to  review  those 


' « (*3  FR  12361,  issued  on  March  24, 1978).  ERA 
stated  that  it  did  not  approve  the  Phase  D  rata 
increase  because  "the  procedures  do  not  provide 
interim  rate  approval  in  excess  of  one  year  and 
because  ERA  does  not  wish  to  prejudge  the 
important  issues  suggested  by  the  two  tier  rate 
structure."  [Id] 

'•  In  rate  Order  Na  WAPA-2,  the  AS/RA.  inter 
alia,  (1)  approved  a  single  rate  structure  (5.11  mllla 
per  kilowatt-hour  for  energy  and  S2.00  per  kilowatt- 
month  for  capacity)  for  all  CVP  customers,  (2) 
affirmed  a  10%  Increase  in  rates  above  the  short- 
term  rate  approved  by  ERA,  and  (3)  directed  that 
the  new  rates  become  effective  as  of  November  1, 
1979,  on  an  interim  basis. 

"E^.,  Bonneville  Power  Administration.  Docket 
Na  EF80-2011,  order  issued  November  21, 1980; 
Southwestern  Power  Administration,  Docket  Na 
EF79-4(ni,  order  issued  June  3. 1981. 

"See,  e,g^  Southeastern  Power  Administration, 
Docket  Na  EF79-3021.  order  issued  February  27. 
1981;  Bonneville  Power  Administration,  Docket  No. 
EF80-2011.  order  issued  November  21, 1980;  and 
Southwestern  Power  Administration.  Docket  Na 
EF7»-4011,  order  issued  Jun*  3, 1861. 
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rates  for  confiimatian  aod  approval  on 
an  interim  basis.  Finally,  the  interim 
rates  and  auiif>arting  record  are 
revievred  by  tiiis  CommisaioD  for  final 
confirmatioR  and  approval.  disapproTal. 
or  remand. 

Initially,  wc  find  that  participation  in 
this  proceediag  by  the  Districts.  NC3*A. 
SMUD,  and  Siuita  Qara  is  in  tbe  public 
interest  and  that  good  cause  exists  to 
permit  PG&E  and  tke  Cities  to  intervene 
out  of  time.  Consaquently,  we  shall 
grant  die  petitions  to  iniervaoe. 

Upon  review  of  WAPA's  proposed 
rates,  the  supporting  materials  provided 
through  the  Assistant  Secretary,  and  the 
comments  of  interested  parties,  the 
Commission  concludes  that  the  statutory 
requirements  have  not  been  satisfied 
and  that  major  deficiencies  in  WAPA's 
filing  compel  our  disapproval  of  Ae 
rates  submitted  in  this  docket  As  is 
evident  below,  we  do  not  find  it 
necessary  or  appropriate  to  second- 
guess  the  Assistant  Secretary  on  each 
matter  raised  by  the  intervenors. 
Nonetheless,  we  can  conclude  that  the 
rates  which  have  been  submitted  for 
approval  would  fail  to  provide  revenues 
to  the  federal  treasmy  adequate  to 
property  recover  the  govemmenrs 
capita!  investments. 

SMUD  has  argued  tsst  vbe  extension 
of  interim  rates  by  the  Assistant 
Secretary  is  imralid  '*(a)  because  it  (fid 
not  copform  to  the  (pjrocedures 
previously  estaUisbinl  by  the  Assistant 
Secretary  and  published  in  the  Federal 
Register  on  Febmary  7, 1979,  at  44  Fed. 
Reg.  7797,  and  (b}  because  it  exceeded 
the  aatbority  delegated  in  Ae  Assistant 
Secretary  by  Ike  Secretary  by  en  (o)rder 
publifliied  in  the  Fedwl  Register  on 
December  28, 1978,  at  43  Fed.  Reg. 
GOGM."  The  ConHBission.  however,  is 
not  disposed  to  inquire  into  the  legal 
authority  of  Ae  Assistant  Secreteiy  to 
extend  tfie  efiective  date  of  interim  rate 
orders,  inasmvcfa  as  such  procedural 
questions  are  beyond  the  sci^>e  of  oar 
rate  approval  authority.  [Cf^  US. 
Secreimj  afBmergy,  BammenUa  Pomrer 
Admiaistrator.  Dodcet  Na  EFIO-ZOll. 
Order  Remamding  Rates  Witiioiit 
Prejadice.  issised  NovenlMr  21. 1S8Q,  at 

p.  15). 

CoBueiiriiig  ve  pvofect  depeBdabie 
capacity  (PDC)  iaoe.  **  a  brief 


iPCaSoaalacl 


•' A<  defined  ta  Artk^  9  rf  4 
PDCk 

(t)he  lowest  eteddB  capacity  available  far  uae 
wtthki  Contractoi'v  Sarrtoa  Aiaa,  aslfanoted  Is 
acoonUm  wtt  A*  naflnda  wkA  ta  aadamaliaa 
Study,  which  could  be  available  with  enai^ 

suwKirt  fran  fta^aat  Plaata  in  aay 1*"  diaiag  llw 

moil  arti  f  nr  jiialail  af  itMaia  fln»  rnnditiani  nf 
record  (as  let  tmAmsd»nbmi  te  iKkaMtiaa 
"liiiU)  iiflni  iiiiliii  M^n  thi  aaMwHari  riipai  itj 
required  6inPra|BrtH—lBlarf«^(act  Load  dntteg 
CorUiaolor'a  Peak  UaaA  Period. 


explanatioa  of  ite  histary  is  in  order. 
Originally,  (lie  FOG  was  set 
contractually  at  8^  megawatts  subject 
to  a  redeteooinalion  baaed  on  certain 
operation  and  effideocy  teste  (Artide 
11).  Since  die  filing  of  tbe  oontiact  in 
19^.  d»  PDC  lerel  was  first  increased 
to  925  megawatts  throwgji  1974.  As  a 
result  of  effioency  and  cqientional 
studies,  the  BmeBB  of  Redaaatian  and 
PG&E  in  Janaary  IflE^  a^eed  diat  PEK: 
should  be  nduoed  to  880  megawatts  in 
1975. 851  msfwatte  in  IflTQ.  840 
megawatte  in  1877, 844  megawatte  in 
1978,  and  828  nepnvatte  in  1979. 

The  CVP  hydro  proiecte  were  able  to 
operate  at  their  plwraed  capacity  imtil  a 
1976-1977  dnmgkt  As  a  result  of  tke 
drou^  coDditJOBS.  on  |uly  1. 1977.  the 
bureau  and  PGAfi  agreed  to  redaoe  the 
designated  FDC  level  to  564  megawatts. 
Whoi  winter  rains  of  1977-1978  later 
filled  CVFs  reservoirs  to  above-normal 
storage  levels.  WAPA  coosidered  the 
1976-1977  dmugfat  to  have  been  an 
aberration  and  anilateially  iaoeased 
the  PDC  level  to  BZ7  ne^awatte 
(effective  from  July  1.  ISTBL  timing  the 
end  of  thst  year)  ud  to  812  megawatte 
for  1979L  PGAB  refaaed  to  make 
paymente  to  CVP  baaed  oo  the  1978  and 
1979  revised  FDC  levels,  contending 
that  ender  tke  PG8£  contract  the  post- 
drou^t  FDC  level  of  554  megawatts 
could  Dot  be  mcreased  for  a  five  year 
period  Boleas  otherwise  a^eed."  Hie 
Commission  estiBataa  that  the  revenue 
loss  caased  by  PG&E's  refasal  to  pay 
will  be  approximately  $6.8  million 
anouaii^  {fVC  vahmd  at  profect  rates). 

SMUD  and  NCPA  oppoaed  PGftE's 
position.  They  contended  that  the  power 
repayment  stm^  sfaoold  aaeume  a  I>DC 
level  of  at  least  B2S  megawatts,  nnce 
each  chaafe  in  the  ¥OC  level  (which  has 
not  been  filed  aritfa  die  CoBanissian) 
below  925  megawatte  constitutes  an 
illegal  di^l9B  in  rate  in  vioi^iao  of 
section  205^  of  the  Federal  Rower  Act 
With  reelect  to  iH^AtE's  viciation  of 


Ttii  mr  ia  liapiiilaal  liii  aan  II  ih  liiiiiiiiin  llii 
amouat  of  capacAjr  and  paynaota  for  capacity  and 
energy  pnrchaaed  and  aoid  iMtween  PGtf  and  CVP. 
{See  Articles  11.  a  a  22). 

'*^lita<#iiiiillannii  batwaa  WAM.  and 
PG&E  are  oHdatway;.  PGaB  te  oanaotty  ■■kl^ 
paymeata  iMaad  aa  dM  S64  nagaaratt  roc  i««al._ 
Article  11  of  Ilia  PGaB  cantTBCt  pnTidea  that 

At  the  leqaestflfaMiar  party  nadenrt  mora 
often  thaa  aacaa  yMC  Rviaol  DapaidaUa 
Capadtyalna  ba  iM«Bii«d  awL  «  ■aesaaary.  ahall 

Depradabk  CapacAy  AaBliaeaaH  albctiva  ioar 
years  froB  fta  dale  of  aoch  nqgwt  or  at  sodi  other 
time  as  the  parties  may  agree  apaa  *  *  * 

By  letter  dated  January  IS.  1968  to  Mt.  )ah>  F. 
Bonnar  (SaaterV^tari^al  «f  fGSB)  fcoM  B.  F. 

"T"^ tflTiihtiiiM 


contract  aigoaeBt  the  Assistant 
Secretary  inled  flmt  PG&E's  argament 
"is  anreaaanable.  when  to  fact  827 
me^Bwatte  was  made  avafiabfe  from 
|aly  1  to  December  31. 1978,  and  8U 
megawatts  is  carrently  being  made 
available."  (WAPA  Order  hia  2.  s^pru 
at  15.)  Regarding  tke  dlegal  chaj^e  to 
rate  aigumeui  prapoonded  by  SMUD 
and  NCPA.  the  Aaaistant  Secretary  held: 

Both  die  FERC  staff  (Dodwt  No.  E- 
7777  (Phase  D).  (December  8, 1978)  and 
the  PERC  itself  (Docl»t  Noe.  8-7798  and 
E-7777  (Ftiase  IQ.  (44  FR 1782)  Oamary 
8, 197^]  siqipoft  tke  position  that  PDC  is 
a  rate  whicii  mast  be  fikd  with  FERC** 
We  believe  that  NCPA's  and  SMUlTs 
arganenta  haw  merit  However,  in  view 
of  the  fiufts  Oat  neither  Ike  FERC  Dor  a 
coert  has  tnled  osi  the  tssae  of  what  FDC 
shoud  be.  tke  aiatter  is  m  dispute 
between  WAPA  and  PG&E,  and  that 
CVP  has  been  making  water  available  to 
PG&E  for  gsneratian  on  the  assmnptioo 
that  FDC  is  to  aoaoadamae  widi  WAPA's 
declaration,  we  bekeva  the  asaumptiiM 
in  tke  Revised  Power  Repayment  Stndy 
is  appropdate.  Maldng  this  ■swHspliim 
in  the  stady  does  not  fimit  die  ability  (^ 
Na>A.  SMUD  orlks  DepvtneBt  to 
make  an  efiective  "'fl'™**"'  Ikat  FDC  te 
a  rate  which  PGSS  caanet  chaise 
without  filing  a  new  rate  scfaedale  wttfa 
the  FERC  Ihe  assoapttoB  can  be 
changed  in  the  next  Power  Repayment 
Study  if  there  is  a  change  in  the  status  of 
the  controversy,  (leotnate  added) 
(W  APA  Order  No.  2.  ji«Ktx,  et  1^ 

In  tkeff  pettfioBS  to  tnteume  betutc 
this  Comnaasion.  SiAH)  and  NCPA 
have  challenged  tke  Assistant 
Secretary's  decisian  which  eslablteksd 
die  PDC  at  levds  less  than  «2S 
megawatte.  raising  essentially  the  tsmtr 
argumenta  as  tkose  discnssed  above.^ 

In  ite  commente  filed  on  )anaary  4. 
1980,  PG&E  avemd.  among  ether  things, 
that  "(SMUD  and  NCPA)  conveniently 
overloak(ed)  Ae  fsct  that  die  initial 
increase  to  PDC  from  825  megawatte  to 
925  megawatte  ww  not  filed  •  •  •" 
Moreover.  PGftB  states  that  It  1 


"biftaB-«yyr 

ruled  ttet  the  raC 
CommissigD'a 
that  ha  wooid  laaaa  a 
questiaD.  On  Ma7% 
with  the 


the 
fb.CH-aSNS) 

OBthaFDC 
ft*  alalf  Bled  a  BotiaB 


PDC  issue.  The  ( 
PDC  issue  until  die  isaaanoe  oflha  preaidiqg  Jadge's 
written  order.  (Ssa  Pacific  Gam  »  Electric 
Companf.  ^affcPutna  ^t4gkl  Oaufanjr.  Dodnt 
Noa.  B-?77y  ffkaaa  *)  «BdB-ma  (Mar  Daayiof 

MOIMBS  ^Vf  KCVBOnHBMfy  I«IM(  MWBd  Anivt  SK 

1980).  To  data,  die  pt«sUtti«  judst  has  not  issued  a 

wTi  ttaa  «adw  •■  te  fBC  iaaaa. 


megawatts. 
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physically  impossible  for  WAPA  to 
support  a  PIX;  of  925  [megawatt]  with 
the  water  available  to  tfa«  CVP  during 
the  drought."  PGftE  further  argues  that 
there  is  no  legal  requirement  for  changes 
in  the  PDC  to  be  filed  with  the 
Commission  because:  1]  the  PDC  is  not 
subject  to  the  Commission's  Jurisdiction; 
2)  a  change  in  PDC  is  not  a  change  in 
rate  which  is  required  to  be  filed  with 
the  Conunission;  and  3)  even  if  a  change 
in  PDC  is  required  to  be  filed  with  the 
Commission,  the  failure  by  a  party  to 
comply  with  the  filing  requirement 
would  not  excuse  either  party  &om 
compliance  with  the  terms  of  the 
contract. 

Regarding  the  filed  rate  and  violation 
of  contract  questions,  we  believe  it 
prudent  to  continue  to  defer  ruling  on  all 
issues  pertaining  to  the  PDC  until  after 
the  presiding  judge  issues  the 
anticipated  order  in  the  E-7777 
proceeding.  [See  note  17  supra.)  It  is 
clear,  however,  that  WAPA  is  not  now 
collecting  the  revenues  from  PG&E 
which  the  rates  are  designed  to  produce. 
Even  assuming,  arguendo,  the  validity  of 
the  Assistant  Secretary's  assumptions, 
we  note  that  if  WAPA  or  the  Assistant 
Secretary  take  no  affirmative  action  to 
challenge  PG&E's  refusal  to  pay  the  rate 
anticipated  to  be  collected  by  the 
repayment  study,  a  substantial  shortfall 
in  revenues  will  result 

SMUD  has  also  raised  an  additional 
contract  issue.  SMUD  objects  to  the 
proposed  rate  increase,  pointing  to  a 
contractual  provision  with  WAPA  that 
prohibits  more  than  one  rate  increase  to 
SMUD  within  a  five  year  period.'" 
SMUD  states  that  it  had  originally 
agreed  not  to  raise  this  contractual 
provision  as  a  defense  to  the  rate 
increase  proposed  in  this  proceeding. 
According  to  SMUD,  it  agreed  to  the 
stipulation  on  the  condition  that  the 
Phase  n  rates  would  become  legally 
effective  on  or  before  May  25, 1978. 
Since  the  Phase  II  rates  were  never 
approved,  SMUD  argues  that  it  is  no 
longer  bound  by  its  stipulation.  We  are 
not  able  to  determine  from  the  filing  «<> 
or  SMUD's  pleading  whether  SMUD's 
argument  has  merit  In  any  event  the 
Commission's  view  is  that  this  is  a 
matter  best  resolved  by  the  Assistant 
Secretary  in  reviewing  rates  for 
preliminary  implementation,  or  by  an 
appropriate  reviewing  court 


'*  SMUD  contendi  that  becauM  there  was  a  rate 
change  on  May  26. 1978,  the  propoted  rate  Inoeaao 
to  SMUD  cannot  become  effective  prior  to  May  26. 
1983. 

*o  SMUD  ha*  not  filed  the  (ubject  contract  with 
thia  Conuniatlon.  Nor  ha*  tlie  AaaUtant  Secretary 
rabmitted  a  copy  of  fte  contract  with  thia  filing  for 
our  review. 


Our  review  of  the  project  cost  data 
reveals  improper  treatment  of  several 
interest-related  expenditiuvs.  First  the 
filing  does  not  include  approximately 
$27  million  of  interest  during 
constiTiction  (IDC)  associated  with 
projects  included  in  the  CVP  system  that 
were  placed  in  service  between  1044 
and  1968.  The  omission  of  IDC  in  the 
calculation  of  project  costs  is  contrary 
to  the  practices  and  procedures 
recommended  in  (1)  both  the  May,  1950. 
and  May,  1958  Reports  to  the  Federal 
Inter-Agency  River  Basin  Committee  on 
Proposed  Practices  of  Economic 
Analysis  of  River  Basin  Projects,  (2)  the 
U.S.  Army  Corps  of  Engineers'  Manual 
for  Cost  Allocations  for  Multiple 
Purpose  Projects,  EM1160-2-101,  and  (3) 
Circular  No.  A-47  from  the  Executive 
Office  of  the  President  Bureau  of  the 
Budget  dated  December  31, 1952,  to  the 
heads  of  executive  departments  and 
establishments.  It  appears  that 
additional  aimual  revenues  of 
approximately  $2.9  million  would  be 
needed  to  repay  the  excluded  IDC. 

In  addition,  WAPA  failed  to  assess 
approximately  $100,000  of  interest 
expenses  associated  with  new  project 
replacements  and  additions  for  the  year 
in  which  they  commmced  service.  "The 
generally  accepted  procedure  required 
by  DOE  regulations  is  to  apply  one-half 
of  the  applicable  interest  rate  on  the 
investment  during  the  year  it  is  made. 
[See  Department  of  Interior  Manual 
adopted  by  DOE  Order  RA6120.2.  issued 
September  1979). 

WAPA  has  also  followed  the  practice 
of  repaying  selected  high-interest 
investments  ahead  of  the  required 
repayment  date  while  repayment  of  low- 
interest  investment  is  postponed  beyond 
the  required  repayment  date.  We 
believe  that  this  repayment 
methodology  results  in  an  unauthorized 
adjustment  in  an  amortization  schedule 
which  will  result  in  diminished  interest 
income  on  government  investments.  It 
appears  that  the  use  of  compound 
interest  amortization  would  increase 
stated  revenue  requirements  by  about 
$1.7  million. 

We  further  note  that  WAPA's  filing 
assumes  that  the  cost  of  wheeling 
service  provided  to  CVP  by  PG&E  will 
be  at  the  rate  of  1.2  mills  per  kilowatt 
hour.  However,  since  March  1, 1976, 
CVP  has  been  paying  a  much  higher  cost 
(increase  estimated  at  approximately 
$1.5  million  annually)  for  wheeling, 
subject  to  refund." 


Our  review  of  the  instant  filing  also 
reveals  that  the  1976  Adjusted  Cost 
Allocation  Report  for  CVP  lacks 
detailed  data  related  to  the  allocation  of 
the  Coips'  New  Melones  Project 
Further,  we  note  that  the  cost  allocation 
stiidy  will  not  be  finalized  until  the 
construction  of  all  parti  of  the  New 
Melones  project  are  completed.  As  a 
result,  we  are  unable  to  substantiate  the 
precise  amoimt  of  project  investment 
costs  which  are  to  be  repaid  from  power 
revenues."  It  does  not  appear  that 
likely  changes  in  the  allocation  would 
have  a  significant  impact  on  the  filed 
rates,  and  we  have  no  basis  on  which  to 
conclude  that  the  tentative  allocation  of 
-  costs  in  the  instant  filing  is 
unreasonable.  However,  we  reserve 
final  judgment  as  to  the  appropriateness 
of  the  allocation  procedure  pending 
receipt  of  a  definitive  report  on  project 
investment  costs. 

Conclusion 

As  stated  before,  the  Commission  has 
an  obligation  to  insure  that  the  rates 
submitted  to  us  for  our  approval  satisfy 
the  standards  established  imder  the 
Federal  power  marketing  statutes.  Those 
statutes  (including  Section  9(c)  of  the 
Reclamation  Act  of  1939)  require,  among 
other  things,  that  the  rates  be  set  at 
levels  which  provide  sufficient  revenues 
to  recover  operating  costs  and  to  repay 
the  federal  investment  within  a 
reasonable  time.  The  rates  presently 
before  us  do  not  satisfy  these  standards. 
We  find  that  WAPA  has  under- 
estimated its  costs  by  failing  to  reflect 
costs  associated  with  interest  during 
construction  on  a  ntmiber  of  projects, 
not  assessing  a  half-year's  interest 
during  the  year  in  which  replacements 
are  expected  to  be  made,  and  under- 
estimating its  costs  of  wheeling  by 
PG&E.  The  total  effect  of  these  three 
items  is  to  imderestimate  annual  costs 
and  associated  revenue  requirements  by 
about  $4.5  million  or  5.7  percent  of  total 
revenue.  In  addition  to  the  long-term 
revenue  deficiencies,  it  appears  that  the 
issue  of  project  dependable  capacity, 
and  PG&E's  refusal  to  pay  the  amount 
charged  by  WAPA,  may  result  in  a 
short-term  revenue  deficiency  for  four 
years,  amounting  to  about  $8.6  million 
annually  and  resulting  in  a  widening  of 
the  disparity  between  costs  and 
revenues  for  this  period  by  8.4  percent 
In  light  of  the  above  deficiencies,  we 
shall  disapprove  the  proposed  rates  and 


"In Docket  No.  ER7»-S32.  PG4E  filed  with  the 
FPC  a  propoaed  increase  in  rates  for  wheeling 
CVFs  power  over  PG&E'i  transmission  lines.  By 
order  issued  March  29. 1976,  the  Commission 
accepted  the  filing,  suspended  the  rates  for  one  day, 
and  set  the  case  for  hearing.  An  faiitlal  Decision  was 


issued  In  that  proceeding  on  June  17. 1981.  While  we 
have  DO  intention  of  pre}udgiiig  the  outcome  of  that 
proceedng,  we  note  that  the  Initial  Decision 
approved  a  substantial  portion  of  the  rate  increase. 

"The  Commission  expects  to  receive  a  final 
report  on  project  investment  coats  in  a  future  filing. 


forewarn  the  Assistant  Secretary  that 
the  Commission,  in  the  fiittire,  will  not 
look  favorably  upon  any  federal  rate 
filing  which,  inter  alia,  does  not 
establish  rates  at  levels  which  provide 
sufficient  revenues  to  recover  operating 
costs  and  to  repay  die  federal 
investment  within  a  reasonable  time. 
Consistent  widi  Delegation  Order  No. 
0204-33,  the  Assistant  Secretary  shall 
have  120  days  to  submit  substitute  rates 
for  our  ai^roval  which  will  recover  the 
deficiencies  noted  in  this  order.*' 

The  Commission  orders 

(A)  The  rates  and  charges  placed  in 
effect  on  an  interim  basis  by  the 
Assistant  Secretary  and  submitted  m 
this  docket,  are  hereby  disapproved  and 
rejected.  Within  120  days  from  the 
issuance  of  this  order,  WAPA  and  the 
Assistant  Secretary  shall  submit 
substitute  rates  for  our  approval  on  a 
final  basis  which  will  recover  the 
deficiendes  noted  in  the  order. 

(B)  The  petitions  to  intervene  filed  by 
the  Districts.  NCPA,  SMUD,  Santa 
Clara.  Cities  and  PG&E  are  hereby 
granted  subject  to  the  rules  of  the 
Commission,  provided,  however,  that 
participation  by  the  interveners  shall  be 
limited  to  matters  set  forth  in  their 
petitions  to  intervene;  and  provided, 
further,  that  the  admission  of  the 
interveners  shall  not  be  construed  as 
recognition  by  the  Commission  that  they 
might  be  aggrieved  because  of  any  ordet 
or  orders  by  the  Commission  entered  in 
this  proceeding. 

(C)  The  Secretary  shall  promptly 
publish  this  Order  in  the  Federid 
Register. 

By  the  Commission. 
Kennetli  F.  Plumb, 
Secretary. 

(FR  Doc.  S2-128Zt  niad  S-n-SZ:  MS  us] 
WLUNQ  CODE  STir-Ot-M 


Office  of  Assistant  Secretary  for 
International  Affairs 

Civil  Uses  of  Atomic  Energy  and 
Peaceful  Uses  of  Atomic  Energy; 
Between  United  States  and  European 
Atomic  Energy  Community 
(EURATOM) 

Proposed  Subsequent  Arrangement 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
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**  If  contractual  prohibitioos  preclude  recovery  of 
costs  from  certain  customers,  it  may  be  necessary  to 
reallocate  such  costs  so  that  the  government  is 
assured  of  recovering  its  investment  as  required  by 
statute. 


under  the  Agreement  for  Cooperation 
Between  the  Government  of  ^e  United 
States  of  America  and  the  Government 
of  ^ain  Conceniing  Civil  Uses  of 
Atomic  Energy,  and  the  Additional 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  European  Atomic 
Energy  Community  (EURATOM) 
Concerning  Peaceful  Uses  of  Atomic 
Energy,  as  amended. 

He  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreements  involves  approval  for  the 
following  retransfer 

RTD/EU  (»>>-15.  from  the  fose  Cabrera 
Nuclear  Power  Station  in  Spain  to  Britisli 
Nuclear  Fueb  Ltd..  in  tlie  United  iCingdom, 
four  irradiated  fiiel  elements  for  reprocessing 
and  storage  of  tlie  recovered  nuclear 
material.  The  fuel  elements  contain  5.573 
kilograms  of  uranium  enriclied  to  1J0B%  in  U- 
235,  and  56,5  grams  of  plutonium. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
it  has  been  determined  that  approval  of 
this  subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  May  27. 1982. 

Dated:  May  6, 1982. 

For  the  Department  of  Energy. 
Harold  D,  Bengelsdmt 
Director.  Office  of  International,  Nuclear  and 
Non-Proliferation  Policy. 

|FR  Doc.  82-12913  fiti  &-11-S2;  S:4S  un] 
BtLUNQ  CODE  M5»«1-H 


Office  of  Hearings  and  Appeals 

Direction  to  Proposed  Remedial 
Orders  FUed;  Week  of  April12  through 
April  16, 1»62 

During  the  week  of  April  12  through 
April  16, 1982.  the  notices  of  objection  to 
proposed  remedial  orders  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Any  person  who  wishes  to  participate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  S  205.194  within  20  days  after 
publication  of  this  Notice.  The  Office  of 
Hearings  and  Appeals  vnll  then 
determine  those  persons  v^o  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  official 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 
participate.  Persons  may  also  be  placed 
on  the  official  service  Ust  as  non- 
participants  for  good  cause  shown. 


AH  requests  to  participate  in  these 
proceedings  should  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  Washington.  D.C 
20461. 
Gmii|s  B.  Bramay. 

Acting  Director,  Office  of  Hearing*  and 

Appeals. 

May  3. 1962. 

Southern  Terminal  and  Transport  Co., 

Tallahassee.  Fla.;  HRO-0042  No.  6 

residual  fuel  oil 
On  April  la  19S2.  Sootfaeni  Terminal  and 
Transport  Ca  (STftT).  122  Appleyard  Drive. 
Tallahassee,  Florida  32302.  filed  a  Notkx  of 
Ob)ectioD  to  a  Proposed  Remedial  Order 
which  the  Soutlieast  District  Office  dt 
Enforcement  of  the  Economic  Regolatoty 
Administratioa  (BIA)  issued  to  dw  firm  on 
March  17, 1982.  In  the  FRO.  the  ERA  fbimd 
that  ST&T  sold  Na  B  residual  fuel  al  doing 
the  period  November  1. 1973  tfaroagh  April  30. 
1974  at  prices  in  excess  of  ttiose  pennitted 
under  6  CFR  150,359  and  10  CFR  Part  212. 
Subpart  F  of  the  Mandatory  Petroleum  Price 
Regiilations.  The  PRO  alh^ges  Uiat  STkTs 
actions  resulted  in  overchaiget  of  $4,275,298. 
The  PRO  directs  STftT  to  refimd  this  amount 
plus  interest  to  the  Department  of  Energy  for 
deposit  into  the  Treasury  of  the  United 
States, 

Vermont  Morgan  Corp.,  Shoreham.  Vt; 
HRO-OCHl  motor  gasoline 
On  April  13, 1982.  Vermont  Morgan  Coip.. 
Main  Route-Box  17a  Shoreham.  Vermont 
05770,  filed  a  Notice  of  Objection  to  a 
Proposed  Remedial  Order  wliich  tlie  DOE 
Northeast  District  Office  of  Enforcement 
issued  to  the  firm  on  Fetiruaiy  8, 1982.  In  tibe 
VRO  the  Northeast  District  found  that  during 
the  period  April  1. 1979  dirou^  June  30, 1979, 
the  firm  charged  its  customers  prices  in 
excess  of  those  pennitted  under  10  CFR 
212.93  of  the  Mandatory  Petroleum  Price 
Regulations.  According  to  the  PRO  tlie 
Vermont  Moigan  Corp,  violation  resulted  in 
$350,134  of  overcliaiges. 

(FR  Doc  S2-U>1S  nied  S-ll-tt  MS  •,M.| 
BHJJNG  COOE  S490-S1-a 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PP 1G2470/T342;  PN  FRL  2120-4] 

Metamidophos;  Establishment  of 
Temporary  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  estabUshed  a 
temporary  tolerance  for  residues  of  the 
insecticide  methamidophos,  OS- 
dimethyl  phosphoramidothioate.  in  or  on 
the  raw  agricultural  commodity 
saffiower  seed.  This  temporary 
tolerance  was  requested  by  Chevrcm 
Chemical  Company. 
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DATE  This  temporary  toleranoe  ex|rires 
August  31. 1982. 

FOR  FmrTMER  mFOftMATION  COffTACT: 

WilUam  Miller,  Product  Manager  (FM) 
16,  Registration  Division  (TS-767C), 
Office  of  Pesticide  Programs, 
Enviromnental  Protection  Agency,  Rm. 
211,  CM#2. 1921  Jefferson  Davis. 
Midway,  Arlington.  VA  22202,  (703- 
557-2600). 

SUPPLEMEMTARV  INFORMATION:  Chevron 
Chemical  Co.,  940  Hensley  St.. 
Richmond,  CA  94804,  has  requested  the 
establishment  of  a  temporary  tolerance 
for  residues  of  the  insecticide 
metamidophos.  in  or  on  the  raw 
agricultural  commodity  saQlower  seed 
at  0.3  part  per  million  (ppm).  A  related 
document  establishing  a  feed  additive 
regulation  permitting  residues  of 
metamidophos  In  or  on  safflower  meal 
appears  elsewhere  in  this  issue  of  the 
Federal  Re^ater. 

This  temporary  tolerance  will  permit 
the  continued  marketing  of  the  above 
raw  agricultural  commodity  when 
treated  in  accordance  with  the 
provisions  of  the  experimeotal  use 
permit  239-EUP-e6  which  is  being 
issued  nnder  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act  (F1FRA) 
as  amended,  (92  Stat  818;  7  U.S.C  136). 

The  scientific  data  reported  and  all 
other  relevant  material  were  evainaled, 
and  it  was  determined  that 
establishment  of  the  temporary 
tolerance  will  protect  the  public  heahL 
Therefore,  the  temporary  tolerance  has 
been  established  on  the  condition  that 
the  pesticide  be  used  in  accordance  with 
the  experimental  use  permit  and  with 
the  following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  pennlL 

2.  Chevron  Chemical  Co.  must 
immediately  notify  the  EPA  of  any 
flndings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drag 
Administration. 

This  tolerance  expires  August  31, 
1982.  Residues  not  in  excess  of  this 
amoimt  remaining  in  or  on  the  raw 
agricultural  commodity  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pestidde  is  legally 
applied  during  the  term  ot  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerance.  This  tolerance  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  or 


scientific  data  with  this  pesticide 
indicate  that  sudi  revocation  is 
necessary  to  jmitect  the  public  healA. 

As  required  by  Executive  Order  12291, 
EPA  has  determined  that  this  temporary 
tolerance  is  m>t  a  "Major"  rule  and 
therefore  do  not  require  a  Regulatory 
Impact  Analysis.  In  addition,  the  Office 
of  Management  and  Budget  (OMBJ  has 
exempted  temporary  tolerances  from  the 
0MB  review  requirements  of  Executive 
Order  12291,  pursuant  to  section  8(b)  of 
that  Order. 

Pursnant  to  the  reqnirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  84  Slat  1164,  5  U.S.C  610-612),  the 
Adfliinistrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
die  Federal  Register  of  May  4, 1981  (46 
PR  2495(q. 

(Sec.  408(0. 68  Stat  516,  (21  U.8.C  846a(j))) 

Dated;  April  27, 1S82. 
Doug^  D.  Campt, 

Davctor,  RegJatratJoa  Division,  Office  of 
Pesticide  Programe. 

[FK  Doc  82-42S31  Filed  fi-«V.a£  &4S  amj 
BILUNG  COOC  6SC0-SIMI 


[OPP  35000/4;  PH  FRL  212a-S] 

Completion  of  Pre-RPAR  Review;  Five 
Chemicals 

aqency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  concluded  its  pre- 
RPAR  review  of  five  chemicals: 
caoodylic  add  and  salts,  piperonyl 
butoxide,  S.S.S-tribntyl 
phosphorotrithioate  (DEF),  tributyl 
pfaosphorotritfaioile  (Merpdios),  and 
terbutryn.  Available  data  indicate  that 
these  chemicals  do  not  present  risks  of 
unreasonable  adverse  effects  to  man  or 
the  environmenL  The  Agency  has 
determined  that  Rebuttable  Presumption 
Against  Registration  (RPAR)  reviews 
are  not  waixanted  far  diese  chemicals  at 
this  Qme  and  has  removed  them  fi>om  its 
list  of  suspect  diamicala.  A  copy  of  each 
decision  document  sununarizing  the 
Agency's  review  of  these  chemicals  and 
the  rationale  for  its  conclusions  is 
available  for  pobHc  viewing  at  the 
address  below. 

AOORHS:  Tlie  decision  documents  are 
available  fat  viewing  from  8  a jn.  to  4 
p.m.,  Monday  thnnigh  Friday,  except 
legal  holidays,  from:  Document  Control 
Officer  (TS-793),  Office  of  Pestiddes 


and  Toxic  Substances,  Environmental 
Protection  Agency,  Rm.  E-107, 401  M  St. 
SW.,  Washington,  D.C  20480. 

FOR  FURTMER  INFORMATION  CONTACT: 

Laurence  Chloupek.  ^lecial  Pesticide 
Review  Division  (TS-791),  Office  of 
Pestidde  Programs,  EnvinuuDental 
Protection  Agency,  Room  72A.  CM  Na  2, 
1921  Jefi^erson  Davis  Highway, 
Arlington.  VA  22202,  (7(»-^7-8193). 

SUPPLEMENTARY  MPORHATION:  Pre- 
RPAR  review  is  (he  initial  phase  of 
EPA's  process  to  determine  whether  a 
chemical  poses  unreasonable  risks  to 
man  or  the  environment.  During  this 
phase,  the  Office  of  Pesticide  Programs 
(OPP)  conducts  an  intensive  review  of 
available  information  on  a  pestidde  to 
determine  whether  such  information 
indicates  that  a  pesticide  may  pose  a 
risk  of  unreasonable  adverse  effects.  If 
the  Agency  concludes  that  a  criterion  for 
initiating  an  RPAR  review  has  been  met 
or  exceeded,  OPP  will  commence  such  a 
review.  The  review  includes  an  analysis 
balancing  the  risks  posed  by  the 
pesticide  against  the  benefits  of  its  use. 
However,  if  none  of  the  risk  criteria  are 
met,  the  Agency  will  not  initiate  an 
RPAR  review. 

Based  on  a  review  of  relerant 
information  regarding  potential  risks, 
the  Agency  has  conduded  that  an  RPAR 
review  is  not  warranted  at  this  tfane  for 
the  foHowing  chemicals.  Each  of  the 
chemicals  is  currently  registered  by  EPA 
for  use  as  a  pestidde. 

Chemical.  Cacodylic  Add  and  Salts. 

Reasons  for  referral  Possible 
oncogenidty,  mutagenicity, 
teratogenidty,  fetotoxicity,  reproductive 
effect. 

Reasons  for  not  initiating  RPAR 
review.  Available  data  do  not  support  a 
determination  that  the  chemical  meets 
or  exceeds  any  of  the  criteria  for  risk  set 
forth  in  the  Regulations.  A  dermal 
absorption  study  is  being  voluntarily  run 
by  the  registrant  and  is  near  completion. 
It  will  help  the  Agency  to  determine  the 
rate  of  dermal  absorption  of  the 
chemical  and  the  assodated  risks  of 
exposure.  After  obtaining  the  results  of 
the  study,  the  Agency  may  request 
additional  fetotoxicity  and 
teratogenidty  studies  pursuant  to 
section  3(cX2)(^  of  FIFRA  to  support 
continued  registration  of  the  pesticide. 
Voluntary  label  modificatlans  are  being 
negotiated  with  the  industry  which 
would  require  the  use  of  respirators  or 
masks  for  knapsack/hand  sprayer 
applications  and  home  uses  for  weed 
control  or  lawn  renovations. 

Chemical.  Piperonyl  butoxide. 

Reasons  for  referral.  Possible  oo- 
carcinogenicity,  cardnogenidty. 
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Reasons  for  not  initiating  RPAR 
review.  Adequate  data  are  lacking  to 
enable  the  Agency  to  determine  whether 
the  chemical  meets  or  exceeds  any  of 
the  criteria  for  risk  set  forth  in  the 
Regiilations.  Pursuant  to  section 
3(c)(2)(B)  of  FIFRA,  the  Agency  plans  to 
request  data  pertaining  to  oncogenicity, 
mutagenicity,  reproduction  and 
metabolism.  Data  on  product  chemistry 
will  also  be  requested  to  determine 
whether  safrole  or  dihydrosafrole 
(known  carcinogens)  are  present  as 
possible  co«(aminants  in  the  Hnal 
technical  product 

Chemical.  S,S,S-tributyl 
phosphorotrithioate. 

Reason  for  referral.  Possible 
neurotoxicity. 

Reasons  for  not  initiating  RPAR 
review.  Based  on  available  data,  and  in 
light  of  forthcoming  labeling  restrictions, 
the  Agency  believes  that  an  adequate 
margin  of  safety  exists.  Labeling 
restrictions  pertaining  to  the  use  of 
protective  clothing  will  be  voluntarily 
added  to  labels  by  registrants  and  are 
expected  to  reduce  risk  to  applicators  to 
acceptable  levels. 

Chemical.  Tributyl 
phosphorotrithjoite. 

Reason  for  referral.  Possible 
neurotoxicity. 

Reasons  for  not  initiating  RPAR 
review.  Based  on  available  data,  and  in 
light  of  forthcoming  labeling  restrictions, 
the  Agency  believes  that  an  adequate 
margin  of  safety  exists.  Labeling 
restrictions  pertaining  to  the  use  of 
protective  cloAing  will  be  voluntarily 
added  to  labels  by  itgistrants  and  are 
expected  to  reduce  risk  to  applicators  to 
acceptable  levels. 

Chemical.  Terbutryn. 

Reason  ft>r  referral.  Carcinogenicity. 

Reasons  for  not  initiating  RPAR 
review.  Agency  will  require  that  all 
pesticide  applicators  wear  protective 
clothing  and  equipment  while  mixing 
and  loading  pesticide  products 
containing  terfiutryn.  Consequently, 
there  will  be  no  risks  of  unreasonable 
adverse  effects  to  applicators.  In 
addition,  the  Agency  has  determined 
that  there  are  no  risks  of  unreasonable 
adverse  effects  to  the  general  population 
from  consuming  terbutrjm  treated  crops. 

Dated:  May  3. 1962. 
Edwin  L  Johnaan, 
Director,  Office  of  Pesticide  Programs. 

pit  Doc.  B£-I2S78  FIM  5-ll-«2:  KtS  am] 
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[OPP-30217:  PM  FRL-2122-7] 

Applications  To  Register  Pesticide 
Products  Containing  New  Active 
Ingredients;  Rtwne-Poulenc  Inc. 

agency:  Environmental  Protection 
Agency  (EPA), 
AcnoN:  Notice. 


summary:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  pesticide  products  pursuant  to 
the  provisions  gf  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
date:  Comment  by  Jime  11, 1982. 
ADDRESS:  Written  comments,  identified 
by  the  document  control  number  (OPP- 
30217)  and  the  file  or  registration 
number,  should  be  submitted  to: 
Henry  Jacoby,  Product  Manager  (PM- 
21),  Registi-ation  Division  (TS-767C), 
office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.  SW..  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Jacoby,  (703-557-1900). 
SUPPLEMENTARY  INFORMATION:  EPA 

received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  pesticide  products 
pursuant  to  the  provisions  of  section 
3(c)(4)  of  FIFRA.  Notice  of  receipt  of 
these  applications  does  not  imply  a 
decision  by  the  Agency  on  the 
applications. 

Applications  Received 

1.  File  Symbol:  359-TNL 
Apphcant:  Rhone-Poulenc  Inc.. 

Agrochemical  Division.  P.O.  Box  125. 
Monmouth  Junction,  NJ  08852. 

Product  name:  Fosetyl-AL  Technical. 
Fungicide. 

Active  ingredient  Alimiinum  tris  (O- 
ethyl  phosphonate)  95%. 

ftoposed  classification/Use:  General. 
For  formulation  of  fungicides  only. 

Type  registaration:  Conditional 

2.  File  Symbol:  359-TNA. 
Applicant:  Rhone-Poulenc  Inc. 
Product  name:  Aliette  Fungicide. 
Active  ingredient  Aluminum  tris  (O- 

etiiyl  phosphonate)  80.0%. 

Proposed  dassification/Use:  General. 
Controls  phytophthora  root  rot  on 
ornamentals. 
Type  registration:  Conditional, 
Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticde 
product  will  be  announced  in  the 
Federal  Register.  Except  for  such 
material  protected  by  section  10  of 
FIFRA.  the  test  data  and  other  scientific 
information  deemed  relevant  to  the 


registration  decision  may  be  made 
available  after  approval  under  the 
provisions  of  the  Freedom  of 
Information  Act  The  procedure  for 
requesting  such  data  will  be  given  in  the 
Federal  Register  if  an  apphcation  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  vnthout  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice  will  be  available  in  the 
product  manager's  office  from  8.-00  a.nL 
to  4:00  p.m.,  Monday  through  Friday, 
except  legal  holidays.  It  is  suggested 
that  persons  interested  in  reviewing 
such  comments  telephone  the  product 
manager's  office  to  ensure  that  the  file  is 
available  on  the  date  of  intended  visit 

(Sec.  3(c)(4)  of  FIFRA.  as  amended). 

Dated:  April  29. 1982. 

Douglas  D.  Campt, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

[FR  Doa  B2-12S78  Filed  S-ll-«2: 8:45  aal 
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IOPP-66092;  PH  FRL  2122-1] 

Certain  Pesticide  Products;  Intent  to 
Cancel  Registrations 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  This  notice  lists  the  name  of 
firms  requesting  voluntary  cancellation 
of  registration  of  their  pesticide  products 
in  compliance  with  section  6(a)(1)  of  the 
Federal  Insecticide.  Fungicide,  aiul 
Rodenticide  Act  (FIFRA)  as  amended. 
Production  of  these  products  after  the 
effective  date  of  cancellation  will  be 
considered  a  violation  of  the  Act  unless 
continued  registration  is  requested. 

effective  date  June  11, 1982. 

ADDRESS:  Written  comments  to: 
Document  Conbt>I  Officer  (TS-793), 
Management  Support  Division.  Office  of 
Pesticides  and  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E.  401, 401  M  St.  SW..  Wash^on.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT 

Lela  Sykes,  Process  Coordination 
Branch  (TS-767C).  Registration  Division. 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  Rm. 
706,  CM#2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202  (70S-657- 
7406). 


2037B 
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SUPPLEMENTARY  MTOfiMATiON:  EPA  has  been  advised  by  the  following  firms  of  their  intent  to  voluntarily  cancel  registration 
of  their  pesticide  products. 


No. 


Ankjcl  nam* 


Rogistrant 


Oat*  raginared 


168-20... 
16&-336. 
168-393 
168-400.. 
201-184 . 


201-187  ... 
201-245-. 
201-316  _ 
239-1522.. 

239-2073.. 
239-2162.. 
239-2213_ 
802-494  _ 
802-495 ._ 
802-496  ... 
1544-4 

1644-10-.. 
1544-19  _ 
1544-38_ 
8340-1 


46948-87  .„ 
46946-183.. 
46946-176.. 


Wnoe  Brand  FomaMahyd*  SoUton  U.S.P 

Wasactof  Tabtets 

Waaco  CMonna  Tabtott  «w  S«*nn*ig  Poola 

WaacoSiMmmng  Pool  Mgidda  and  Surface  SanNizar„ 
SXal  AMin  EmuMiaUa  Concantrale  Na  t „_ 

AWrin  4  OS  Ma  1 _ „ _. 

Aktriia  4  Em^aiiia  Coneanlmta  tar  Praiaaalonri  Uaa.- 

SheHcHor  8  Enutsiila  ConoankaM  tnaecUdda 

Ortho  Lawn  Oaaasa  Conkol „ 

Onhoeide  Sol  Treatar  X-W 

Orttyj  PCNB  80  Oust  Concentrala 

Sol  Traatar  >  X 

Jl*tlar'i  Tanadar  20  n 

MiOai'*  MoaquAodda  A-4 

MHar's  MoaquMooda  A-2G -., . ., 

Cuiran  Soonlad  MoM  C*aa  A  Oaedoanli 

tMnWi  m^raivans  liiovi  '^^*    ,i  ,„.....^,,^...,,-    

Cunvn  Zorax  tof  MiMh  Pn^^e^tm  ,  ,  

Ciaran  NapM^alena  Uotti  Flalia  Qvalali 

firassicol  20 „ ,    , 

Tanadar  10%  ftanalar 

TefTBCtof  captan  10-10  ——-_—_-__________ 

20%  Tanador  DuaL 

10%  Teirador  Duat 


Oraal  Wastam  Chemjcit  Co,  806  SoultiwesI  IStti  Ava..  Portwat  OR  V720S 
._uto ^ : 


-do:. 


Shel  Chamcal  Co .  SuHa  SOO.  1025  Connactkail  Am.  NW, 
20038. 

do 


DC 


Sept  11,  1050 
Afir.  1.1966. 
Aug.  7.  1967. 
Oct  3.  1967. 
SaplS.  1966 


.A>_ 


-Jo- 


Chowan  dwmical  Co,  Onto  Division,  940 
•4801. 

do _ 


Honalay  St,  Rtdvnond,  CA 


S«l  15.  1966 
Now.  «,  1968. 
Nov.  22.  1971 
July  8,  1960 


.410- 


Chailaa  H.  UHy  Co..  7737  NE.  Killingstrartti.  Portland,  OR  97218. 

do 


Frank  J.  Oirran  Con^any,  8101  Soutti  LamoM  Rd,  Doaaiaw  QraHU  M. 
6061& 

-.^■dO....— .—«.  ,„,..„ ,m |. , ..    ' 


-Jto.. 


Amarican  Hoadial  Corp,  202-206  Higtaaay.  So>Barv«a.  HI  nvt- 
TH  Agricullura  and  NuMion  Co.,  Crop  Protecton  DMlian.  5220 

Rd,  Kanaaa  Olir,  KS  88ia& 
— do 


.jio- 


Mar.  10.  1865 
Jaa  17,  1966. 
MqrS,  1987 
No*.  16.  1972 
Mar.  8,  1973. 
Fat  21.  1973. 
July  1,  1948. 

Aug.  25.  1948. 
Aug.  7,  1950. 
Apr.  13,  196S. 
Fab.  19i  1065. 
Oac4  1967. 

Jan.  M,  tsea 

Aug.  1,  1063. 
Apr.  1,  t008. 


The  Agency  has  agreed  that  such 
cancellation  shall  be  effective  Jime  11, 
1982  unless  within  this  time  the 
registrant,  or  other  interested  person 
with  the  conciurence  of  the  registrant 
requests  that  the  registration  bie 
continued  in  effect  The  registrants  were 
notified  by  certified  mafl  of  this  action. 

The  Agency  has  determined  that  the 
sale  and  distribution  of  these  products 
produced  on  or  before  the  effective  date 
of  cancellation  may  legally  continue  in 
commerce  imtil  the  supply  is  exhausted, 
or  for  1  year  after  the  effective  date  of 
cancellation,  whichever  is  earlier; 
provided  that  the  use  these  products  is 
consistent  with  the  label  and  labeling 
registered  wilh  EPA.  Furthermore,  the 
sale  and  use  of  existing  stocks  have 
been  determined  to  be  consistent  with 
the  purposes  of  FIFRA  as  amended. 
Production  of  these  products  as 
pesticide  formulations  after  the  effective 
date  of  cancellation  will  be  considered 
to  be  a  violation  of  the  Act 

Requests  that  the  registration  of  these 
products  be  continued,  may  be 
submitted  in  triplicate  to  the  Process 
Coordination  Brandb.  Registration 
Division  (TS-767).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington.  DC 
20460. 

Comments  may  be  filed  regarding  this 
notice.  Written  comments  should  bear  a 
notation  indicating  the  document  control 
number  "(OPP-66092)"  and  the  spectfic 
registration  number.  Any  comments 
filed  regarding  this  notice  «vill  be 
avculaUe  for  public  inspection  in  the 
Document  Control  Office,  Room  E-107. 


at  the  above  address  from  8:00  a.m.  to 
4:00  p.m.,  Nfonday  through  Friday, 
excluding  legal  holidaya. 

(Sec.  6(aKl)  of  FIFRA  as  amended  88  Stat. 
973  SB  Stat  (7S1,  7  U.S.C.  138)) 

Dated:  April  23, 1982. 
Edwin  L  Jtrfmson, 
Director,  Office  of  Pesticide  Programs. 

[FR  Doc.  82-12876  Pilad  S-U-flB:  &4S  am| 
MUJNQCOOC  6S80-50-M 

(180606;  PH-Fm.-2122-3] 

Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  in  the  States  listed  below.  Also 
listed  below  are  four  crisis  exemptions 
initiated  by  California. 

DATES:  See  each  exemption  for  its 

effective  dates. 

FOR  FURTHER  mPOflMATION  CONTACT: 

See  each  exemption  for  the  name  and 
room  number  of  the  contact  person.  The 
following  information  applies  to  all 
contact  people:  Registratioa  Division 
(TS-767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1921 
JefferaoQ  Davis  Highway,  Arlington,  VA 
22202,  (708-5S7-1192). 
SUPPLEMMITAaV  INPORMATIOW:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Alabama  Department  of  Agricultnre 
and  Industries  for  the  use  of  benomyl  on 
wheat  to  control  powdery  mildew  in 


Alabama,  effective  from  February  17, 
1982.  to  May  30. 1982.  EPA  has  not  yet 
made  its  final  determination  concluding 
the  rebuttable  presumption  against 
registration  (RPAR)  of  pesticide 
products  containing  benomyL  (Jack  E. 
Housenger,  Rm.  714A,  CM#2). 

2.  Arkansas  State  Plant  Board  for  die 
use  of  butachlor  and  propaml  on  dry- 
seeded  rice  to  control  aquatic  weeds, 
broadleaf  weeds,  and  grasses  in 
Arkansas,  effective  from  March  17, 1982, 
to  August  31, 1982.  (lack  E.  Housenger, 
Rm.  714A,  CM#2). 

3.  Arkansas  State  Mant  Board  for  the 
use  of  A^cyclop^opyl-l,3,5-triazine-2,4,6- 
triamine  in  layer  poultry  houses  located 
near  urban  or  suburban  arees  only,  to 
control  files  in  Arkansas,  effective  from 
March  18. 1982.  to  December  31. 1982. 
(Ubby  Welch.  Rm.  714A.  CM#2). 

4.  California  Department  of  Food  and 
Agriculture  for  tfie  use  of  triadtmefon  on 
grapes  to  control  powdery  mildew  in 
California,  effective  from  February  28, 
1982.  to  September  30, 1982.  (Jack  E. 
Housenger.  Rm.  714A.  CM#2i. 

5.  Connecticut  Department  of 
Environmental  Protection  for  the  use  of 
A^-cyclopropyl-l,3,5-triazine-2,4.6- 
triamine  in  layer  poultry  houses  located 
near  urban  or  suburban  areas  only,  to 
control  flies  in  Connecticut  effective 
from  March  18, 1982,  to  December  31, 
1982.  (Libby  Welch.  Rm.  714A,  CM#2). 

6.  Delaware  Department  of 
Agriculture  for  the  use  of 
azinphosmethyl  on  carrots  for 
processing,  to  control  carrot  weevils  in 
Delaware,  effective  from  February  17, 
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1982.  to  September  30. 1982.  (Jack  E. 
Housenger.  Rm.  714A.  C:M#2). 

7.  Geoi^gia  Department  of  Agriculture 
for  the  use  of  ^-cyclopropyl-1,3,5- 
tria2dne-2,4,6-triamme  in  layer  poultry 
houses  located  near  urban  or  suburban 
areas  only,  to  control  flies  in  Georgia, 
effective  from  March  18, 1982,  to 
December  31. 1982.  (Libby  Welch.  Rm. 
714A.  CM#2). 

8.  Idaho  Department  of  Agriculture  for 
the  use  of  dinoseb  on  lentils  to  control 
broadleaf  weeds  in  the  northern 
counties  of  Idaho,  effective  &om  March 
17, 1982.  to  June  15. 1982.  (Jacl(  E. 
Housenser.  Rm.  714A.  CM#2). 

9.  Idaho  Department  of  Agriculture  for 
the  use  of  metalaxyl  on  hops  to  control 
downy  mildew  in  Idaho,  effective  from 
April  1. 1982  to  May  31. 1982.  (Libby 
Welch.  Rm.  714A.  0^#2). 

10.  Indiana  Office  of  State  Chemist 
and  Seed  Ckimmissioner  for  the  use  of 
^-cyclopropyi-1.3,5-triazine-2,4,6- 
triamine  in  layer  poultry  houses  located 
near  urban  or  suburban  areas  only,  to 
control  flies  in  Indiana,  effective  from 
March  18, 1982.  to  December  31, 1982. 
(Ubby  Welch,  Rm.  714A.  CM#2). 

11.  Louisiana  Department  of 
Agriculture  for  the  use  of  butachlor  and 
propanil  on  dry-seeded  rice  to  control 
the  aquatic  weed  complex, 
bamyardgrass,  and  sprangletop  in 
Louisiana,  effective  from  March  17, 1982, 
to  September  15, 1982.  Qack  E. 
Housenger.  Rm.  714A,  CM#2). 

12.  Maryland  Department  of 
Agriculture  for  the  use  of 
azinphosmethyl  on  carrots  for 
processing,  to  confrol  carrot  weevils  in 
Maryland,  effective  from  February  17. 
1982.  to  September  30, 1982.  (Jack  E. 
Housenger,  Rm.  714A,  CM#2). 

13.  Maryland  Department  of 
Agriculture  for  the  use  of  7V-cyclopropyl- 
l,3,5-triazine-2,4.6-triamine  in  layer 
poultry  houses  located  near  urban  or 
suburban  areas  only,  to  control  flies  in 
Maryland,  effective  from  March  18. 1982. 
to  December  31, 1982.  (Libby  Welch.  Rm. 
714A.  CM#2). 

14.  Mississippi  Department  of 
Agriculture  and  Commerce  for  the  use  of 
benomyl  on  wheat  to  control  powdery 
mildew  in  Mississippi,  effective  from 
February  17, 1982  to  May  30. 1982.  EPA 
has  not  yet  made  its  final  determination 
concluding  the  rebuttable  presumption 
against  registration  (RPAR)  of  pesticide 
products  containing  benomyl.  (Jack  E. 
Housenger,  Rm.  71 4A,  CM#2). 

15.  Mississippi  Department  of 
Agriculture  and  Commerce  for  the  use  of 
butachlor  and  propanil  on  dry-seeded 
rice  to  control  aquatic  weeds  and 
sprangletop  in  Mississippi,  effective 
from  March  2. 1982,  to  July  15, 1982. 
(Jack  E,  Housenger,  Rm.  714A.  CM#2). 


18.  New  Yotk  Department  of 
Environmental  Conservation  for  the  use 
of  triadimefon  on  grapes  for  processing, 
excluding  raisins,  to  control  powdery 
mildew  in  New  Yoric  effective  from 
February  28, 1982,  to  September  3a  1982. 
(Jack  E.  Housenger,  Rm.  714A.  CM#2). 

17.  Oregon  Department  of  Agriculture 
for  the  use  of  triadimefon  on  apples  and 
winter  pears  to  control  powdery  mildew 
in  Oregon,  effective  from  February  26, 
1982.  to  June  30, 1982.  (Ubby  Welch,  Rm. 
714A,  CM#2). 

18.  Clemson  University,  South 
Carolina  for  the  use  of  A^cydopropyl- 
l,3.5-triazine-2.4.8-triamine  in  layer 
poultry  houses  located  near  urban  or 
suburban  areas  only,  to  control  flies  in 
South  Carolina,  effective  from  March  18. 
1982.  to  December  31, 1982.  (Libby 
Welch,  Rm.  714A,  CM#2J. 

19.  Texas  Department  of  Agriculture 
for  the  use  of  butachlor  and  propanil  on 
dry-seeded  rice  to  control  grasses  and 
broadleaf  weeds  in  Texas,  effective 
from  March  2. 1982,  to  June  15, 1982. 
(Jack  E.  Housenger,  Rm.  714A,  CM#2J. 

20.  Utah  Department  of  Agriculture  for 
the  use  of  triadimefon  on  apples  to 
control  powdery  mildew  in  Utah, 
effective  from  February  26, 1982,  to  July 
31. 1982.  (Ubby  Welch,  Rm.  714A, 
CM#2). 

21.  Virginia  Department  of  Agriculture 
for  the  use  of  Ar-cyclopropyl-1,3,5- 
triazine-2,4,6-triamine  in  layer  poultry 
houses  located  near  urban  or  suburban 
areas  only,  to  control  flies  in  Virginia, 
effective  &t)m  March  18, 1982,  to 
December  31. 1982.  (Ubby  Welch,  Rm. 
714A.  CM#2). 

22.  Washington  Department  of 
Agriculture  for  the  use  of  dinoseb  on 
lentils  to  control  broadleaf  weeds  in 
Spokane  and  Whitman  Counties, 
Washington,  effective  from  March  17, 
1982,  to  June  15, 1982.  Qack  E. 
Housenger,  Rm.  714A,  CM#2). 

23.  West  Virginia  Department  of 
Agricultiu*  for  the  use  of  fenamiphos  in 
bearing  apple  orchards  to  control 
nematodes  in  West  Virginia,  effective 
from  March  5, 1982,  to  April  30. 1982. 
(Jack  E.  Housenger,  Rm.  714A,  CM#2J. 

24.  Washington  Department  of 
Agriculture  for  the  use  of  fenamiphos  on 
raspberries  to  control  root  lesion 
nematodes  in  Washington,  effective 
from  February  17, 1982.  to  April  1, 1982. 
(Ubby  Welch,  Rm.  714A.  CM#2). 

25.  Washington  Department  of 
Agriculture  for  the  use  of  triadimefon  on 
apples  and  pears  to  control  powdery 
mildew  in  Washington,  effective  from 
February  28, 1982,  to  June  3a  1982. 
(Libby  Welch,  Rm.  714A,  CM#2). 

Crisis  exemptions  were  initiated  by 
the: 


1.  California  Department  of  Food  and 
Agriculture  on  Maixih  12, 1982.  far  the 
use  of  Bacillas  thuringiensis  in  urban 
areas  to  control  gypsy  moths.  Since  it 
was  anticipated  tliat  this  program  would 
be  needed  for  more  than  15  dayrs. 
California  has  requested  a  specific 
exemption  to  continue  it  The  need  for 
this  program  is  expected  to  last  until 
March  9. 1963.  (Ubby  Welch,  Rm.  714A. 
CM#2). 

2.  California  Department  of  Food  and 
Agricidture  on  Mardi  5. 1982.  for  the  use 
of  metalaxyl  on  hops  to  control  downy 
mildew.  Since  it  was  antic^ted  that 
this  program  would  be  needed  for  more 
than  15  days.  California  has  requested  a 
specific  exemption  to  continue  it  The 
need  fc»-  this  program  Is  expected  to  last 
until  May  31. 1982.  Qadc  E.  Housaiger. 
Rm.  714A.  CM#2). 

3.  California  Department  of  Food  and 
Agriculture  on  March  10, 1962.  for  the 
use  of  methiocarb  on  tomatoes  to 
control  bird  depredation.  Since  it  was 
anticipated  that  this  program  would  be 
needed  for  more  than  15  days,  the 
California  Department  of  Food  and 
Agriculture  bas  requested  a  specific 
exemption  to  continue  it  The  need  for 
this  program  is  expected  to  last  until 
June  15. 1982.  (Ubby  Welch,  Rm.  714A. 
CM#2). 

4.  California  Department  of  Food  and 
Agricidture  on  February  2a  1962.  for  die 
use  of  paraquat  on  kiwi  fiiiit  to  control 
aimual  weeds  and  grasses.  Since  it  was 
anticipated  that  this  program  would  be 
needed  for  more  than  15  days,  the 
California  Department  of  Food  and 
Agriculture  has  requested  a  specific 
exemption  to  continue  it  (Ubby  Welch, 
Rm.  714A,  CM#2). 

(Sec  la  as  amended.  82  SUL  619  (7  U3.C 

136)) 

Dated:  April  23. 1982. 
Edwio  L  JoimMMi, 
Director.  Office  of  Pesticide  Programs. 

[FK  Doc  82-12877  Filed  S-11-«2: 8:45  wb] 
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IPF-272;  PH-Fm.-2122-2] 

Pesticide  Petitions;  RtKMW-Potonc 
Chemical  Co. 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  Rhone-Polenc  Chemical  Co., 
has  amended  three  pesticide  petitions 
by  revising  tolerance  levels  and  to 
reflect  the  combined  residues  of  the 
herbicide  asulam  and  its  metabolites. 
ADDRESS:  Written  comments  to:  Richard 
Mountfort,  Product  Manager  (PM)  23, 
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Registration  Divisian,  Of&ce  of  Pesticide 
Prograais  (TS-?B7C).  Environinental 
Protectioa  i^ocy.  401  M  St,  SW, 
Washiogtoo.  DC  2046a 

Written  coBunents  may  be  subfflitted 
while  the  petitions  are  pending  before 
the  Agency.  The  comments  are  to  be 
identified  by  the  document  control 
number  "{PF-272)"  and  the  specific 
petition  number.  Ail  vrritten  comments 
filed  in  response  to  this  notice  will  be 
available  for  public  inspection  in  the 
product  manager's  office  from  8:00  ajn. 
to  4.-00  p  jn^  Monday  through  Friday, 
except  legal  holidays. 
RM  RJRTHDI  MFOiMATlOM  CONTACT: 
PM-23.  Richard  Mountfort.  (703-558- 
1830). 

supn^neMTMiY  mtommtion:  Rhone- 

Polenc  Chemical  Co..  (Formerly  Rhodia, 
Inc.),  Monmouth,  NJ  08852.  svtMnitted  the 
following  pesticide  petitions  (PP) 
proposing  to  amend  40  CFR  18a360  by 
establiahiog  tolerances  for  residues  of 
the  herbicide  asuiam  in  or  on  certain 
agricultural  and  meat  commodities  as 
follows: 

PP€Fin8  (41  FR  4350,  January  29, 
1976) — alfalfa  forage  at  45  parts  per 
million  (ppmj,  meat  and  meat 
byproducts  at  ai  ppm,  and  milk  at  0.05 
ppm. 

PP  6F1717  (41  FR  4359.  January  29. 
1976) — grass  pastxire  and  grass 
rangeland  at  45  ppm,  meat  and  meat 
byproducts  at  ai  pfxn.  and  milk  at  0.05 
ppm. 

PP  6F1766  (41  FR  18140,  April  30, 
1976}— flax  seed  and  flax  straw  at  2.0 
ppm. 

Rhone-Polenc  Co.  has  amended  the 
above  petitions  to  reflect  the  combined 
residues  of  the  herbicide  asuiam 
(methyl-4-sulfanilylcarbamate)  and  its 
metalKilites  containing  sulfanilamide 
moiety  (A'^-acetylasulam)  and  [N*- 
acetylsulfanilamide)  as  asuiam 
equivalents,  following  conversion  of  the 
total  residue  to  the  common  moiety  N*- 
acetylsulfanilamide,  in  or  on  the 
agricultural  and  meat  commodities  fresh 
alfalfa,  clover,  and  grass  at  35  ppm;  hay 
of  alfalfa,  clover,  grass  at  130  ppm;  flax 
straw,  flax  seed  and  its  fractions,  oieal 
oilseed  cake,  refined  oil,  and  soapstock 
at  3  ppm;  meat,  fat  and  meat  byproducts 
of  cattle,  hogs,  horses,  and  sheep  at  IXi 
ppm;  meat,  fat,  and  meat  byproducts  of 
poultry  at  0.2  ppm;  milk  at  a3  ppm;  and 
eggs  at  0.03  ppm. 

(Sec.  408(d)(1).  68  Stat  512.  (7  U.S.C.  136)) 

Dated:  May  3, 1982. 
Rohact  V.  Bnma. 

Acting  Director.  RegistmUoa  Diviaion  Office 
ofPetUcide  Programs. 

|H)  Doc  S2-t287$  PUad  6-1  v-«2:  a.46  anl 


FEDERAL  MAMTIIIE  COMMISSON 
[Docket  No.  82-25] 

Sun  Chemical  Export  Cofp.  v.  Lykee 
Brothers  SleemeNp  C04  FMng  of 
Compwifn  end  AeeiQfifnent 

Notice  is  given  that  a  complaint  filed 
by  Sun  Chemical  Export  Corporation 
against  Lykes  Brothers  Steamship 
Company  was  served  May  4. 1982. 
Complainant  alleges  that  respondent 
has  subjected  it  to  an  overchai^ge  of 
rates  for  ocean  transportation. 

This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  William 
Beasley  Harris.  Hearing  in  this  matter,  if 
any  is  held,  shall  commence  within  the 
time  limitatioBS  prescribed  in  46  CFR 
502.61.  The  hearing  shall  include  oral 
testimony  and  cross-examination  in  the 
discretion  of  the  presiding  officer  only 
upon  proper  showing  that  there  are 
genuine  issues  of  material  fact  that 
cannot  be  resolved  on  the  basis  of 
sworn  statement,  affidavits,  depositions, 
or  oQier  documents  or  that  the  nature  of 
the  matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record. 
Frands  C  Hwiiajr. 
Secretary. 

in  Doc  a»4aZS  HM  f-tl-az;  •:«  ami 
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FEOERAL  RESERVE  SYSTEM 

Dixie  Bancehares  Coiporation; 
Acquielflon  of  Sank 

Dixie  fiancaharea  Corporation.  New 
Madrid.  Missouri,  has  apphed  for  the 
Board's  approval  ander  section  3(a)(5)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1842(a)(5))  to  merge  with  Hunter 
Farms.  Inc..  New  Madrid.  Missouri.  The 
factors  that  are  considered  in  acting  on 
the  application  are  set  forth  in  section 
3(c)  ol  the  Act  (12  U.S.C  1842(c)). 

Dixie  Bancsharea  Corporation,  New 
Madrid.  Missouri,  is  also  engaged  in  the 
following  nonbank  activities:  servicing 
of  certain  existing  notes  receivable.  In 
addition  to  the  factors  considered  under 
section  3  of  the  Act  (banking  factors), 
the  Board  will  consider  the  proposal  in 
the  light  <A  the  company's  nonbanking 
activities  and  the  provisions  and 
prohibitions  in  section  4  of  the  Act  (12 
U.S.C.  1848). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  SL  Louis. 
Any  person  wishing  to  comment  on  the 
application  should  submit  Wews  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  June  4, 1982.  Any 


comment  on  an  a{^ication  that  requests 
a  hearing  must  include  a  statement  of 
why  a  written  presentation  wonld  not 
suffice  in  lieu  of  a  hearing,  id«itifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  smnraarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  S.  1982. 

Dokwas  &  SnUi. 

Assistant  Secretary  of  the  Board. 

[FR  Ooc  tz-ixng  FH«4  V11-S:  *tt  «■) 
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Dfxfe  BancaharesCorp.;  Prepoaed 
Retention  of  Financing  Activities 

Dixie  Bancsbares  Corporation,  New 
Madrid,  Missoioi,  has  applied,  pursuant 
to  secUon  4(cH8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  184S(cH8))  and 
225.4(b)(2)  of  the  Board's  Regulation  Y 
(12  CFR  225.4(b)(2)),  for  permission  to 
continue  servicing  its  existing  notes 
receivable. 

These  activities  wonld  be  performed 
fi^m  offices  of  Applicant  In  New 
Madrid,  Missouri,  and  the  geographic 
areas  served  are  New  Madrid  and 
Sikeston,  Missouri.  Such  activities  have 
been  specified  by  the  Board  in  S  225.4(a) 
of  Regulation  Y  as  permissible  for  bank 
holding  companies,  subject  to  Board 
approval  of  individual  propoeals  in 
accordance  with  the  procedures  of 
§  225.4(b). 

Interested  persoas  may  express  their 
views  on  the  question  wltether 
consnnmatian  of  tbe  propoaal  can 
"reasonably  be  expected  to  prodnoe 
benefits  to  the  public,  sudi  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  soch  as  undue 
concentration  of  resoorces,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  bai^dng  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  woidd  be  aggrieved  by 
approval  of  the  proposal 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  SL  Louis. 

Any  person  wishing  to  comment  on 
the  application  should  submit  views  ia  ^ 
writing  to  the  Reserve  Bank  to  be 
received  no  later  than  }nne  4, 198& 


Board  of  Governors  of  the  Federal  Reserve 
System.  May  5, 1982. 
Dolores  S.  SmiA,    ' 

Assistant  Secretary  of  the  Boord. 

[FR  Doc  82-12829  FOed  5-11-82:  ft4S  am] 
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Formation  of  Bank  Holding  Companies 

The  onnpanies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.& 
1842(a)(1))  to  become  bank  holding 
companies  by  acquiring  voting  shares 
and/or  assets  of  a  bank.  The  factors  that 
are  considered  in  acting  on  the 
applications  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  heu  of  a  hearing! 
identifying  speciHcally  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  pf  Cleveland 
(Harry  W.  Huning,  Vice  President).  1455 
East  Sixth  Street  Cleveland.  Ohio  44101: 

1.  First  Prestonsburg  Bancshares,  Inc., 
Prestonsburg,  Kentucky,  to  become  a 
bank  holding  company  by  acquiring  83.3 
percent  of  the  vot^  shares  of  Rrst 
Commonwealth  Bank  of  Prestonsburg, 
Prestonsburg.  Kentucky.  Comments  on 
this  application  must  be  received  not 
later  than  June  4. 1982. 

B.  Federal  Reserve  Bank  of  Richmood 
(Lloyd  W.  Bostian,  Jr..  Vice  President) 
701  East  Byrd  Street,  Richmond.  Vii^ginia 
23261: 

1.  Southern  BancShares  (N.C.J.  Inc., 
Mount  Olive.  North  Carolina;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of  the 
successor  by  merger  to  Southern  Bank 
and  Trust  Company,  Mount  Olive,  North 
Carolina.  Comments  on  this  application 
must  be  received  not  later  than  Jime  4. 
1982. 

C.  Federal  Reserve  Bank  of  Chicago 
(Franklin  D.  Dreyer,  Vice  President).  230 
South  LaSalle  Street  Chicago,  Illinois 
60690: 

1.  Early  Bankshares,  Inc.,  Early,  Iowa; 
to  become  a  bank  holding  company  by 
acquiring  80  percent  of  the  voting  shares 
of  Early  Savings  Bank.  Early,  Iowa. 
Comments  on  this  application  must  be 
received  not  later  than  June  4, 1962. 


2.  Maiden  Bancorp,  Inc..  Maiden. 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  50  percent  or 
more  of  the  voting  shares  of  The 
Farmers  and  Traders  State  Bank  of 
Maiden.  Maiden,  Illinois.  Comments  on 
this  application  must  be  received  not 
later  than  June  4, 1982. 

D.  Federal  Reserve  Bank  of  St  Louis 
(Delmer  P.  Weisz.  Vice  President),  411 
Locust  Street  St  Louis.  Missouri  63166: 

1.  Larue  Bancshares,  Inc. 
Hodgenville,  Kentucky;  to  become  a 
bank  holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  The 
Peoples  State  Bank.  Hodgenville. 
Kentucky.  Comments  on  this  application 
must  be  received  not  later  than  June  4, 
1982. 

2.  Southeastern  Indiana  Bancorp., 
Vevay.  Indiana;  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of  Vevay 
Deposit  Bank,  Vevay,  Indiana. 
Comments  on  this  application  must  be 
received  not  later  than  June  1. 1982. 

E.  Federal  Reserve  Bank  of  Kansas 
aty  (Thomas  M  Hoenig,  Assistant  Vice 
President),  825  Grand  Avenue,  Kansas 
City.  Missouri  64198: 

1.  Colorado  River  Bancorp.  Clifton. 
Colorado:  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Bank  of  CUfton,  Clifton. 
Colorado.  Comments  on  thia  application 
must  be  received  not  later  than  June  4, 
1982. 

2.  First  Security  of  Beaver,  Inc., 
Beaver,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  The  First 
Security  Bank.  Beaver,  Oklahoma. 
Comments  on  this  application  must  be 
received  not  later  than  June  4, 1982. 

F.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Assistant  Vice 
President).  400  South  Akard  Street 
Dallas,  Texas  75222; 

1.  Caprock  Bancshares.  Inc. 
Shallowater,  Texas;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  Eagle 
Bancshares,  Inc.,  and,  thereby  acquire 
indirect  control  of  its  subsidiary.  First 
State  Bank  of  Shallowater.  both  of 
Shallowater,  Texas.  Comments  on  this 
application  must  be  received  not  later 
than  May  27. 1982. 

2.  First  Alamogordo  Bancorp,  Inc., 
Alamogordo.  New  Mexico;  to  become  a 
bank  holding  company  by  acquiring  80 
percent  or  more  of  the  voting  shares  of 
First  National  Bank  in  Alamogordo. 
Alamogordo.  New  Mexico.  Comments 
on  this  application  must  be  received  not 
later  than  June  6, 1982. 

G.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 


President),  400  Sansome  Street  Saa 
Francisco.  California  94120:  ' 

1.  Transcorp,  Beverly  HIUs.  Cahfomia; 
to  become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  The  Bank  of  Beveriy  Hills, 
Beveriy  Hills.  California.  Comments  on 
this  application  must  be  recaved  not 
later  dian  June  4. 1962. 

Board  of  Covemors  of  the  Federal  Reserve 
System.  May  6. 1982. 
Dolores  S.  Smiih, 

Assistant  Secretary  of  the  Board. 

|FR  Doc  B2-L2an  pawl  S-ll-K:  SHB  a^ 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Pubic  HMHh  Service 

Privacy  Act  of  1974;  New  System  of 
Records 

agency:  Pubbc  Health  Serrice.  HHS. 
ACTION:  Notification  of  establishment  of 
a  new  Privacy  Act  system  of  records. 
09-25-0151,  "Adminiatiatioa-  Alert 
Records  Concerning  Investigations  or 
Determinations  of  Misconduct  by 
Current  or  Potential  Recipients  of  Funds 
for  Biomedical  Research,"  HHS/NIH/ 
OD. 

SUMMAMv:  In  accordance  with  the 
requirements  of  the  Privacy  Act  the 
Public  Health  So^ce  (PHSJ  is 
publishing  notice  of  a  proposal  to 
establish  a  new  Privacy  Act  system  of 
records,  09-25-0151.  "Administratian: 
Alert  Records  Qmceming  Investigatioiia 
or  Determinations  of  Misconduct  by 
Current  or  Potential  Recipients  of  Funds 
for  Biomedical  Research."  HHS/NIH/ 
OD.  We  are  also  proposing  routine  uses 
for  this  system. 

The  National  Institutes  of  Health 
(NIH)  will  use  this  sytem  to  make 
informed  decisions  on  appropriate 
actions  regarding  awards  of  research 
funds  to  individuals  who  are  or  have 
been  subjects  of  investigations  or 
determinations  of  misccKiduct 

PHS  invites  interested  persons  to 
submit  comments  on  the  proposed 
routine  uses  on  or  before  June  11, 1962. 
OATCS:  PHS  has  sent  a  Report  of  New 
System  to  the  Congress  and  to  the  OfBoe 
of  Management  and  Budget  on  April  30, 
1982.  The  system  of  records  will  be 
effective  60  days  from  the  date 
submitted  to  OMB  unless  PHS  received 
comments  on  the  routine  uses  wHbicli 
would  result  in  a  contraiy 
determination. 


Comments  shoold  be 
addressed  to  die  NIH  Privacy  Act 
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Coordinator  at  the  address  listed  below. 
Comments  received  will  be  available  for 
inspection  Monday  through  Friday, 
between  9  a.m.  and  3  p.m.,  in  Room 
3B03,  Building  31.  at  that  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Kenneth  Thibodeau,  NIH  Privacy 
Act  Coordinator,  Building  31,  Room 
3B07,  9000  Rockville  Pike.  Bethesda,  MD 
20205,  or  call  301-496-4606. 
SUPPLEMENTARY  INFORMATION:  In 
fulfilling  its  legislated  mission,  NIH 
awards  grants-in-aid  and  contracts  to 
universities,  hospitals,  laboratories  and 
other  public  or  private  institutions  and 
to  individuals  for  biomedical  research 
projects,  for  biomedical  research 
centers,  for  communication  emd 
dissemination  of  information  generated 
in  biomedical  research,  and  for  training 
of  researchers.  Spending  public  funds  in 
the  form  of  such  grants  and  contracts 
entails  a  responsibility  to  ensure  that 
these  funds  are  well  spent  and  that  the 
conduct  of  projects  carried  out  under 
such  awards  conforms  to  the 
requirements  of  applicable  laws  and 
regulations  and  meets  acceptable 
standards  of  scientific  method  and 
ethical  practice.  In  general,  HHS  carries 
out  this  responsibihty  by  requiring  those 
who  receive  grants  and  contracts  to 
submit  progress  reports  and  to  maintain 
adequate  records  to  permit  a  complete 
audit  of  the  expenditure  of  the  funds 
received.  The  Department  also  conducts 
and  authorizes  audits  of  these  grants 
and  contracts.  In  the  case  of  research 
contracts,  the  agency  oversees  worit 
done  under  the  contract.  Research 
involving  human  subjects  also  requires 
review  of  the  research  plans  and 
procedures  for  obtaining  informed 
consent  from  research  subjects  by  local 
Institutional  Review  Boards. 

In  some  special  cases,  individuals 
who  are  recipients  of,  or  candidates  for. 
awards  may  be  subjects  of 
investigations  or  determinations  of 
misconduct.  Such  misconduct  might 
consist  of  falsification  of  scientiHc  data, 
misuse  of  public  fimds.  or  fraud.  It  might 
involve  other  violations  or  infractions  of 
laws,  regulations,  or  ethical  standards, 
indicating  that  the  individual  does  not 
fulfill  the  responsibilities  and 
qualifications  expected  in  the  conduct  of 
biomedical  research  Or  the  expenditure 
of  public  funds.  In  such  cases,  NIH 
needs  to  consider  whether  it  is 
appropriate  to  make  or  to  continue 
awards  of  grants  or  contracts. 
Responsible  officials  need  to  consider 
the  nature  of  allegations  against  such 
individuals,  the  strength  of  evidence,  the 
status  or  outcome  of  investigations  and 
the  relevance  of  findings  to  the  support 
of  projects  involving  such  individuals. 


NIH  will  establish  this  system  of  records 
in  order  to  meet  this  need. 

This  system  will  not  be  used  in  the 
conduct  of  any  investigations.  Rather,  its 
purpose  is  to  record  information  on  the 
existence  or  results  of  investigations 
when  this  information  is  relevant  to 
decisions  on  the  award  of  funds  to 
subject  individuals.  NIH  may  actively 
seek  information  from  Executive  Branch 
organizations  responsible  for  conduct  of 
investigations  when  it  learns  of  such 
activities  fi-om  other  sources  such  as  the 
media  or  third  parties.  Alternatively, 
other  organizations,  such  as  the  HHS 
Office  of  the  Inspector  General,  may  on 
their  own  initiative  inform  NIH  of 
investigations  or  determinations. 

NIH  will  implement  rigorous 
safeguards  to  prevent  unauthorized 
disclosure.  The  records  will  be  kept  in 
locked  file  cabinets  in  secure  offices. 
The  system  manager  will  disclose 
information  on  a  regular  basis  only  to 
senior  officials  responsible  for  grants 
and  contracts,  and  only  when  they  are 
considering  whether  to  make  or  renew 
an  award  to  a  subject  individual.  These 
officials  will  decide  in  each  case 
whether  and  how  the  Information  should 
be  used  in  review  of  the  actual  or 
possible  award.  Thus  operation  of  this 
system  will  balance  individuals'  rights 
to  privacy  with  NIH's  responsibility  to 
protect  the  public  interest. 

The  first  two  proposed  routine  uses 
derive  directly  from  the  purpose  of  the 
system.  The  first  proposed  routine  use 
allows  NIH  to  disclose  factual 
information  resulting  from  investigations 
to  experts  who  review  applications  for 
grants  or  proposals  for  contracts.  NIH 
will  disclose  information  to  such  experts 
only  when  it  bears  directly  on  the 
scientific  merit  of  the  application  or 
proposal,  or  when  an  unbiased  review 
requires  disclosing  objective  information 
in  cases  where  allegations  or  other 
information  concerning  possible 
midconduct  by  a  subject  individual  has 
become  available  from  other  sources 
such  as  the  press. 

The  second  routine  use  would  allow 
NIH  to  disclose  relevant  information  to 
other  Federal  agencies,  such  as  the 
National  Science  Foundation,  for 
purposes  essentially  the  same  as  that  of 
NIH,  that  is,  in  connection  with  award 
of  a  grant  contract  or  other  benefit. 

The  third  proposed  routine  use, 
allowing  disclosure  to  the  Department  of 
Justice  in  response  to  Freedom  of 
Informaion  Act  requests,  will  assist  the 
agency  to  make  an  equitable  decision  in 
difficult  cases  where  the  public's  right  to 
know  must  be  balanced  against  the 
individual's  right  to  privacy. 


The  last  proposed  routine  use  permits 
disclosure  to  a  congressional  office. 
Disclosure  to  a  congressional  office 
would  not  violate  the  privacy  of  any 
individual  because  such  disclosure 
would  be  made  only  pursuant  to  a 
request  fi-om  the  individual. 

Dated:  May  5. 1982. 

Wilford  |.  Forfoush, 

Deputy  Assistant  Secretary  for  Health 
Operations  and  Director,  Office  of 
Management,  PHS. 

09-2S-0151 

SYSTEM  NAME: 

Administration:  Alert  Records 
Concerning  Investigations  or 
Determinations  of  Misconduct  by 
Current  or  Potential  Recipients  of  Funds 
for  Biomedical  Research,  HHS/NIH/OD. 

SECURrrv  ctASsmcATiON: 

None. 

SYSTEM  LOCATKNI: 

Division  of  Management  Survey  and 
Review,  Building  31,  and  Office  of 
Extramural  Research  and  Training, 
Building  1,  National  Institutes  of  Health 
(NIH),  9000  Rockville  Pike,  Bethesda, 
MD  20205. 

CATEQORCS  OF  HiOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Recipients  or  possible  recipients  of 
research  funding  who  are  subjects  of 
investigations  or  determinations  of 
misconduct. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  information 
related  to  investigations  or 
determinations  of  misconduct. 

authorttv  for  maintenance  of  the 
system: 

Authority  for  this  system  comes  fi-om 
the  legislation  which  authorizes  NIH  to 
award  grants  and  contracts  for 
biomedical  research  and  from  NIH's 
concomitant  responsibility  to  assure 
that  funds  disbursed  for  grants  and 
contracts  are  spent  for  authorized 
purposes  and  that  recipients  of  such 
funds  conform  to  all  appropriate  laws 
and  regulations.  (Public  Health  Service 
Act,  42  U.S.C.  241,  242, 1,  275  et  seq..  281 
et  seq.) 

puRPOse(s): 

NIH  maintains  this  system  in  order  to 
make  informed  decisions  on  appropriate 
actions  regarding  awards  of  research 
funds  to  individuals  who  are  or  have 
been  subjects  of  investigations  or 
determinations  of  misconduct.  The 
records  may  be  used  as  follows: 


1.  TbciABSodate  Director  for 
Extramural  Research  and  Training,  NIH, 
the  Directors  of  bureaus,  institutes  or 
divisiou  of  NIH.  or  the  designees  of 
these  officials  may  use  information  from 
this  system  when  considering  whether  it 
is  appropriate  to  fund  research  by  a 
subject  individual 

2.  These  officials  may  disclose 
information,  when  appropriate,  to 
members  of  the  National  Advisory 
Coimcil  or  Board  of  the  bureau,  institute 
or  division,  when  the  Board  or  Council 
considers  actual  or  proposed  funding  of 
research  by  such  an  individual. 

3.  Members  of  technical  merit  review 
groups  may  receive  disclosures  of 
factual  information  (a)  if  the  disclosure 
bears  directly  on  the  scientific  merit  of 
an  application  or  proposal  under  review, 
or  (b)  if  disclosure  is  necessary  to 
ensure  an  unbiased  review  when 
information  concerning  the  conduct  in 
question  has  been  disclosed  by  other 
sources,  such  as  coverage  in  the  press. 

ROUTINE  uses  OF  RECORDS  MAtMTAINEO  IN 
THE  SYSTm,  mCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

To  qualified  experts  not  within  the 
definition  of  Department  employees  as 
prescribed  in  Department  Regulations 
for  opinions  as  a  part  of  the  application 
review  process. 

To  a  Federal  agency,  in  response  to  its 
request,  in  connection  with  the  letting  of 
a  contract,  or  the  issuance  of  a  hcense, 
grant  or  other  benefit  by  the  requesting 
agency,  to  the  extent  that  the  record  is 
relevant  and  necessary  to  the  requesting 
agency's  decision  in  the  matter. 

In  the  event  the  Department  deems  it 
desirable  or  necessary,  in  determining 
whether  particular  records  are  required 
to  be  disclosed  under  the  Freedom  of 
Information  Act,  disclosures  may  be 
made  fo  the  Department  of  Justice  for 
the  purpose  of  obtaining  its  advice. 

Disclosure  may  be  made  to  a 
congressional  office  horn  the  record  of 
an  individual  in  response  to  an  inquiry 
fix)m  the  congressional  office  made  at 
the  request  of  that  individual 

POLICIES  AND  PRACTKCS  FOR  BTOmwO, 
RETmEVIMO,  ACCESSmO,  NETAINHIO,  AND 

disposinq  of  records  m  the  svstcmt     ■ 
storage: 
Records  are  stored  in  file  folders. 

RETRIEVABILmr: 

Records  are  retrieved  by  name. 

SAFEOUAHOK 

1.  Authorized  Users:  Records  are 
available  only  to  the  system  manager  or 
the  Associate  Director  for  Extramural 
Research  and  Training,  NIH,  to  the 
Director  of  the  bureau,  institute  or 
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division  of  NIH  which  has  funded  or  is 
considering  funding  research  by  a 
subject  individual,  or  to  the  designee(s) 
of  these  officials.  These  officials  may 
disclose  information  to  members  of 
National  Advisory  Councils,  Boards,  or 
technical  merit  review  groups  only  when 
such  disclosure  is  relevant  and 
necessary  to  review  of  research  funding. 
Any  disclosure  to  other  individuals  must 
be  authorized  by  the  system  manager. 

2.  Procedural  Safeguards:  Access  to 
records  is  strictly  controlled  by  the 
system  manager  and  the  officials 
specified  under  "Authorized  Users." 
Individuals  who  receive  disclosures 
bom  this  system  are  informed  that  the 
information  is  confidential.  They  are 
instructed  to  address  all  questions  and 
inquiries  either  to  the  system  manager, 
the  Associate  Director  for  Extramural 
Research  and  Training,  NIH,  or  to  the 
Director  of  the  bureau,  institute  or 
division  for  reply. 

3.  Physical  Safeguards:  Records  are 
kept  in  locked  file  cabinets  in  offices 
which  are  locked  when  not  attended. 

These  measures  follow  the  standards 
established  in  chapter  45-13  of  the  HHS 
General  Administration  Manual  and 
supplementary  chapter  PHS  hf:  45-13. 

RETENTION  AND  disposal: 

Indefinite. 

SYSTEM  MANAQEfKS)  AND  AODNESS: 

Director.  Division  of  Management 
Stuvey  and  Review,  National  Institutes 
of  Health.  Building  31,  Room  4C02,  9000 
Rockville  Pike,  Bethesda,  MD  20205. 

NOTIFICATXM  procedure: 

To  determine  if  a  record  exists,  write 
to  the  system  manager  at  the  address 
above:  provide  your  full  name  and  state 
that  the  inquiry  concerns  Privacy  Act 
system  of  records  number  09-25-0151. 

The  requester  must  also  verify  his  or 
her  identity  by  providing  either  a 
notarization  of  the  request  or  a  written 
certification  that  the  requester  is  who  he 
or  she  claims  to  be  and  understands  that 
the  knowing  and  willful  request  for 
acquisition  of  a  record  pertaining  to  an 
individual  under  false  pretenses  is  a 
criminal  offense  under  the  Act,  subject 
to  a  5,000  dollar  fine. 

RECORD  ACCESS  PROCEDURES: 

Write  to  the  system  manager  at  the 
address  above  and  provide  the  same 
information  as  required  for  notification. 
Requesters  should  also  reasonably 
specify  the  record  contents  being  sought. 

CONTEST1NO  RECORD  procedures: 

Write  to  the  system  manager  and 
reasonably  identify  the  record,  specify 
the  information  being  contested  and 


state  die  corrective  action  soo^t  and 
the  reasons  iar  the  correctfcm. 


RECORD  SOUnCS  CAT 

Information  in  these  records  is 
obtained  from  organizations  responsible 
for  investigations,  from  third  parties 
who  voluntarily  submit  unsolicited 
information,  and  from  the  media. 

SYSTEMS  EXEMPTCO  HIOM  CEMTAM 
PROVISIONS  OF  Tl«  ACT 

None. 

(FK  Doc  BZ-Uan  PIM  S-11-82:  ft4S  nj 
BHIMG  CODE  414»<«t-« 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Utah;  Uinta-Souttiwestem  Utah 
Regional  Coal  Leasing  Notice  of 
Regional  Coal  Team  Meeting, 
Announcement  of  and  Request  for 
Comment  on  the  Ranking  Subfactois, 
Intent  To  Rank  Tracts 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Request  for  pubhc  comment  tm 
the  ranking  subfactors  and  the  potential 
lease  tracts  and  notice  of  Regional  Coal 
Team  meeting. 

summary:  This  notice  is  to  advise  the  - 
pubhc  that  the  Re^onal  Coal  Team 
(RCT)  for  the  Uinta-Southwestern  Utah 
Federal  Coal  Production  Region  will 
meet  to:  (1)  Review  and  discuss  public 
comments  on  ranking  of  coal  leasing 
tracts  for  Round  n  of  leasing  in  the 
region;  (2)  review  and  discuss  the  tract 
profile  data  on  these  tracts;  (3)  rank  the 
potential  lease  tracts;  (4]  select 
preliminary  coal  lease  tracts;  (5)  select 
alternatives  to  be  considered  in 
preparation  of  a  draft  environmental 
impact  statement  for  coal  leasing  in  the 
Uinta-Southwestem  Utah  Coal 
Production  Region;  and  (6)  consider 
potential  pubUc  body  set-aside  tracts. 

Comments  on  the  tracts  and  the 
factors  that  may  be  considered  by  the 
Regional  Coal  Team  in  the  tract  ranking 
process  are  requested.  The  proposed 
tract  ranking  subfactors  are  listed 
below. 

DATES:  Written  comments  on  the  tracts 
and  ranking  subfactors  will  be  received 
by  the  Regional  Coal  Team  Chairman 
until  June  7. 1962.  The  Regional  Coal 
Team  will  meet  on  June  10-11. 1982, 
starting  at  9:00  ajn. 

ADDRESSES:  Comments  on  the  potential 
lease  tracts  and  the  ranking  factors 
should  be  addressed  to  Edward  F. 
Spang,  Chairman,  Regional  Coal  Team, 
Nevada  State  Director,  Bureau  of  Land 
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Management.  Federal  Biiilding,  300 
Booth  Street  Reno,  Nevada  89509. 

The  Regional  Coal  Team  meeting  will 
be  in  the  Salt  Palace,  Room  127, 100 
South  West  Temple,  Salt  Lake  City, 
Utah. 

FOR  FURTHER  INFORMATION  CONTACT 

Max  Nielson,  Coal  Project  Manager, 
Uinta-Southwest  Utah  Region,  Bureau  of 
Land  Management,  136  East  South 
Temple,  Salt  Lake  City,  Utah,  telephone 
(801)  524-5326. 


SUPPLEMENTARY  INFORMATION:  The 

Regional  Coal  Team  will  meet  on  June 
10  and  11. 1982.  at  9:00  a.m.  in  the  Salt 
Palace.  Room  127. 100  Soudi  West 
Temple,  Salt  Lake  City,  Utah.  The 
Regional  Coal  Team  will  discuss,  remk, 
and  select  the  coal  lease  tracts  that  will 
be  considered  for  Roimd  n  of  potential 
leasing  in  the  Uinta-Southwestem  Utah 
Coal  Production  Region.  The  potential 
lease  tracts  identi^ed  below  have  been 
delineated  and  will  potentially  be 
analyzed  on  a  site-specific  basis  by  the 


meeting.  The  tracts  on  which  adequate 
work  is  completed  will  be  ranked  and 
considered  for  possible  leasing  in 
December  1983  or  later.  All  acreages 
and  tonnages  are  preliminary  and 
subject  to  change.  The  tract  description 
identifies  only  die  general  location  of 
the  potential  lease  tracts.  A  preliminary 
legal  description  is  available  at  the 
Bureau  of  Land  Management  Public 
Room.  Utah  State  Office,  University 
Club  Building  (14Ui  floor),  136  East 
South  Temple,  Salt  Lake  City.  Utah 
84111. 


The  tracts  that  are  being  considered  for  ranking  include: 


Tract  name 


General  location 


Appronmate 
acreage 


Estimated 

ifvptaoa 


(million  tons) 


SoMer  Creak... 

Coal  Creek 

Graves. _ 

Hoffman  Creek- 
Wtirtmora  Park.. 

MMOntk 

Dugout-Pace... 


Boardinghouse  Canyon. 

Blue  Trail  Canyon 

Emery  UaV\ 

Emery  Central 

Emery  South 

WakerFlat- 
Ivie 


Skumpat).. 
Acord 


Muddy  Area  (muMpla  tracts).. 

NontiHomn.. 

Soutt)  Horn  Mountain- 

Trail  Mtri 


Perron  Canyon.. 
Candtand  Mai... 
Castte  Valley  Rkjge_ 


Nortli  Tnxigh  Springs .. 
Mud  Ciaak 


Alton  Amphithaatar. 
Flax  Lakes 


FordPaskra^ 
RshsrCanyon- 


MM  Greek  Canyon- 
Cedaradge.. 
Paonla.. 
Gooeotwrry. 


14  mi.  NE.  of  Price,  UT,  T.  12  and  13  S..  R  11  and  12  E... 

It  ini.  NE  o«  Pnce.  UT,  T.  12  and  13  S..  R.  11  E _ 

10  mi.  generally  north  of  Price.  UT,  T.  13  S.,  R.  10  E. 

10  mi.  Ne  of  Pnce,  UT,  T.  13  S.,  R.  11  E 

15  ml  NE.  o«  Price.  UT,  T.  12  &,  R  12  E. _ 

12  ml  NE.  of  Price.  UT.  T.  13  S..  H.  11  E. 

18  n*.  NE.  of  Price.  UT,  T.  13  S..  R.  12  and  13  E 

2ni.HH.OI  OeK  Creek.  UT.  T.  13  S..  R.  7  E 

10  mi.  S.  of  Emery,  UT.  T.  23  S..  R.  6  E 

3  ml  E.  of  Emery,  UT.  T.  22  S..  R.  6  E 

6  n*.  8.  of  Emery,  UT,  T.  22  and  23  S.,  R.  6  E ™... 

12  ml  a  o«  Emery.  UT.  T.  24  S.,  H.  6  E . 

7ni.SH.ol  Emery.  UT.  T.  23  S..  R.  5  E 

15  ml  SW.  o»  Bnery,  UT.  T.  23  S..  fl.  4  E. .- 

18  ml  E.  of  Se*ia.  UT.  T.  22  S..  R.  3  E.  - 

20  mi.  E.  of  Sama.  UT.  T.  12  S..  R.  4  E. -. 

5  n«.  NW.  o<  Emery,  UT,  T.  21  and  22  S.,  R.  4-6  E 

10  ml  W.  o»  Orangoville.  UT.  T.  18  S.,  R.  6  E 

12  m  W.  a<  Castte  Dale.  UT.  T.  19  S.  R.  6  and  7  E.. 


10  nt  NE.  of  OrangevMe.  UT.  T.  17  and  18  S..  R  6  and  7  E~ 

13  mi.  NW,  ot  Ferron,  UT.  T  IB  and  19  S,,  R.  5  6. „ 

23  ml  W.  of  Price.  UT,  T.  14  and  15  S.,  R.  8  E „ 

16  mi.  SW.  o(  Prioa,  UT.  T.  14  and  IS  S..  R.  7  E 

3  ml  SW.  ol  Oear  Creek.  liT.  T.  14  S..  R.  6  and  7  E. . 

3  mi.  S.  of  Clew  Craak.  UT,  T.  14  S ,  R.  7  E. 

N.  and  E.  o«  Alton,  UT.  T.  39  S.  R.  5  and  6  W..„ 
NE.  of  QlendaJe.  UT,  T  39  and  40  S,  R.  6  W 

11  ml  E  of  Qlendala.  UT,  T.  40  S,  R  S  W -„ 


6  mi.  SE.  of  Alton,  UT,  T.  39  and  40  S.,  R.  5  W. . 

10  ml  SE.  of  AHon.  UT.  T.  39  and  40  S..  R.  4Vt  and  5  W.. 

6  ml  W.  0*  Cedaredge,  CO.  T.  13  S.,  R.  10  W 

4  ml.  NW.  o«  Paor*.  CO.  T.  13  S..  R.  8  and  7  W. 

9  ml  E.  of  Fakvlew.  UT.  T.  13  S,  R  6  E... 


2,168.02 
4.196.09 

SS0.16 

120 

160 
2 

3.149.62 
40 

320 
2.001 
2.967.65 

748.49 
1.520.43 
1,040 

639.80 

120 
19,000 
6.500 
1^000 
9.000 
8,500 
1,600 
3.442 
3.195 
1.200 
2,781.15 
5,469.85 
1.560 
5.724.91 
6.562.48 
1.847.20 
4.653.34 

920 


09(30 


62 
114.4 

19.8 
19 
6.3 

338 
106.7 
.9 
1 

44 

42 

12.1 

73.6 

10.1 
4.5 
3.35 
440 

65 
140 

90 

95 

60 

73 

30 

27 

74.8 
112.7 

39.4 
134 
204 

46.42 
149.80 

43.3 


The  Regional  Coal  Team  will  rank  the 
available  tracts  on  the  basis  of  high, 
mediimi,  and  low  desirability  for 
leasing,  utilizing  the  subfactors 
indicated  below  and  any  additional 
identified  at  the  RCT  meeting.  The 
subfactors  are: 

1.  Coal  economics:  production  rate, 
estimated  mine  life,  total  coal  reserves, 
recoverable  reserves,  coal  quality  (sulfur 
content  and  BTU  value),  surface  ' 
ownership,  type  of  mine  (surface  versus 
andeground),  coal  transportation  needs, 
and  coal  access; 

2.  Impacts  on  the  natural 
enrironment:  air  quality,  soils 
hydrology,  surfaoe  and  under^tiuad 


water  resources,  vegetation,  endangered 
and  threatened  species,  reclamation 
potential,  wildlife,  cultural  and 
historical  values,  recreation  values, 
visual  resources,  and  noise; 

3.  Socio-economic  impact'  effect  on 
local  population,  infrastructure,  social 
services,  public  safety,  culture  and  well 
being,  and  agriculture;  and. 

4.  Unsuitability  criteria:  rights-of- 
ways  and  easements;  land  use  for 
scientific  studies,  historic  lands  and 
sites,  Federailly  listed  endangered  and 
threatened  species,  eagle  nests,  state 
resident  fish  and  wildlife,  floodplains. 
and  ratmioipal  watersheds. 

Upon  completion  of  the  ranking 
process,  the  Regional  Coal  Team  will 


select  tracts  and  alternatives  that  will 
be  considered  in  the  EIS  for  possible 
Federal  lease  sale  beginning  in 
December  1983  in  the  Uinta- 
Southwestem  Utah  Coal  Region.  Tacts 
will  be  selected  and  considered  in 
alternatives  to  meet  or  exceed  the 
Federal  coal  leasing  target  for  the  region 
that  will  be  decided  by  the  Secretary  of 
the  Interior.  Generally,  the  tracts 
selected  for  possible  competitive  sale 
will  be  chosen  from  those  tracts  that  are 
in  a  high  desirability  range,  followed  by 
those  that  are  in  the  medium  desirability 
range.  Tracts  in  the  low  desirability 
range  will  be  the  tracts  least  likely  to  be 
selected.  However,  special  conditions  or 
factors  atay  exist  that  would  warrant 


the  selection  of  a  tract  that  falls  In  the 
medium  or  low  desirability  range. 

Material  concerning  the  potential 
lease  tracts  will  be  available  for  public 
review  at  the  Bureau  of  Land 
Management's  Utah  State  Office  Public 
Room  (Room  1400),  University  Club 
Building,  136  East  South  Temple,  Salt 
Lake  City,  Utah. 

Dated:  May  5, 1982. 
Dean  E.  Stepanek, 

Associate  State  Director. 

|FK  Doc  82^12883  Filed  5-11-82: 8:45  am] 
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Bureau  of  Mines 

Advisory  Committee  on  Mining  and 
Mineral  Researcti;  Meeting 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463, 
5  U.S.C.  App.  I)  and  the  Office  of 
Management  and  Budget's  Circular  No. 
A63,  Revised. 

The  Advisory  Committee  on  Mining 
and  Mineral  Research  will  meet  from 
9:00  a.m.  to  4:00  p.m.  on  May  27, 1982, 
and  from  SKX)  a.m.  to  AiOQ  p.m.  (or 
completion  of  business)  on  May  28, 1982, 
in  Room  1042,  Columbia  Plaza  Office 
Building,  2401  E  Street,  NW., 
Washington.  D.C 

The  meeting  will  deal  with  the 
following  subjects: 

1.  Welcome  of  New  Committee 
Members 

2.  Review  of  Minutes  of  Meeting  of 
January  21  and  22. 1982 

3.  Current  Status  of  Program 

4.  Review  of  Recommendations  for 
Centers  of  Generic  Mineral  Technology 

5.  New  Business 

The  meeting  of  this  committee  is  open 
to  the  public.  Approximately  25  visitors 
can  be  accommodated  on  a  first  come 
first  served  basis.  Written  statements 
concerning  the  subjects  are  welcome. 

Visitors  who  expect  to  attend  should 
make  this  known  no  later  than  May  21. 
1982.  to  Dr.  Ronald  Munson,  Acting 
Chief.  Office  of  Mineral  Institutes. 
Bureau  of  Mines,  Room  1030A,  Columbia 
Plaza  Office  Building,  2401  E  Street 
NW.,  Washington,  D.C  21241.  phone 
(20^  634>1332. 
James  F.  McAvoy, 
Deputy  Dinctor. 

[PR  Doc.  82-US38  Filed  5-11-82;  8^I9  anl 
BlUJNa  COOC  4310-C*-M 


Bureau  of  Reclamation 

Contract  Negotiations  with  tlie  East 
and  Qufncy  Columbia  Basin  Irrigation 
Districts;  Availat>iiity  of  the  Proposed 
Supplement  No.  1  to  Master  Water 
Service  Contract  and  the  Proposed 
Two-Party  intemiptible  Water  Service 
Contract  for  Public  Review  and 
Comment 

The  Department  of  the  Interior, 
through  the  Bureau  of  Reclamatioa  is  in 
the  final  stages  of  negotiating  a 
supplement  to  the  Master  Water  Service 
Contract  and  an  intemiptible  water 
service  contract  form  with  the  East 
Columbia  Basin  Irrigation  District  of 
Othello,  Washington  and  Quincy 
Columbia  Basin  Irrigation  District  of 
Quincy,  Washington.  The  proposed 
contracts  will  provide  for  limited  non- 
Federal  development  of  irrigable  lands 
from  existing  facilities  within  each 
district  pursuant  to  the  Reclamation 
Project  Act  of  1939  (53  Stat.  1187),  as 
amended,  the  Columbia  Basin  Project 
Act  (57  Stat  14),  the  Master  Water 
Service  Contract  and  the  repayment 
contract  presently  in  effect  witii  each 
district 

The  development  of  irrigable  lands 
under  the  propose'd  supplement  will  not 
exceed  10,000  acres  in  each  district 
Areas  with  potential  for  development 
under  this  program  have  been  reviewed 
and  analyzed  to  determine  impacts  bom 
irrigation  development  Only  lands 
irrigable  under  Bureau  of  Reclamation 
land  classification  criteria,  with 
insignificant  drainage  impacts  on 
existing  project  lands  and  facilities,  will 
be  eligible  to  receive  water. 

Land  available  for  irrigation 
development  in  the  Quincy  Columbia 
Basin  Irrigation  District  consists  of 
privately  owned  irrigable  land  from 
deferred  and  bypassed  lands  in  Planning 
Blocks  90,  91,  742,  791,  821,  831,  891,  and 
north  of  80.  In  the  East  Columbia  Basin 
Irrigation  District  eligible  lands  lie  in  a 
band  immediately  east  of  the  East  Low 
Canal. 

Water  would  be  made  available  to 
individual  landowners  on  an 
intemiptible  basis  under  terms  of  a  two- 
party  water  service  contract  between  a 
district  and  a  water  user.  The  contract 
would  spedfy  water  quantities,  charges, 
and  other  terms  and  conditions  in 
compliance  with  Reclamation  law  and 
policy.  The  landowners  would  be 
responsible  for  construction  of 
distribution  and  drainage  facilities.  The 
Federal  Government  would  not  be 
responsible  for  drainage  of  lands 
irrigated  under  the  two-party  contracts. 
The  terms  and  conditions  of  the 


proposed  contracts  are  ultimately 
dependent  upon  the  Secretary  of 
Interior's  approval  of  the  contract  forms. 

The  proposed  draft  contracts  are  now 
available  for  public  review.  Written 
comments  from  the  pubUc  will  be 
received  until  May  31. 1982.  All  written 
correspondence  concerning  the 
proposed  contracts  will  be  made 
available  to  the  public  pursuant  to  the 
terms  and  conditions  of  the  Freedom  of 
Information  Act  (80  Stat  383),  as 
amended.  Requests  for  copies  of  the 
confracts  and  written  comments  on  the 
confracts  should  be  addressed  to  the 
Project  Manager,  Bureau  of 
Reclamation.  EHvision  Avenue  and  C 
Streets,  NW.,  P.O.  Box  815,  Ephrata, 
Washington  98823. 

A  public  meeting  will  be  announced  in 
the  local  news  media  to  allow  the  public 
an  opportunity  to  be  briefed  and  to 
comment  on  the  proposed  contracts  and 
environmental  assessment  of  the 
program. 

For  further  information,  please  contact 
Ms.  Carol  Prochaska,  Public  Affairs 
Officer,  at  the  above  address  or 
telephone  (509)  754-4611,  Ext  25a 

Dated:  May  7, 1982. 
Eugene  Hinds. 
Assistant  Commissioner  of  Reclamation. 

(PR  Doc  82-12880  Filed  5-11-82: 8>t5  am] 
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Minerals  Management  Servico 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf 

agency:  VGnerals  Management  Service. 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  development  and  production 
plan. 

summary:  This  Notice  announces  that 
Kerr-McGee  Corporation,  Unit  Operator 
of  the  Ship  Shoal  Block  28  Federal  Unit 
Agreement  No.  14-08-001-2942. 
submitted  on  April  28. 1982,  a  proposed 
supplemental  plan  of  exploration 
describing  the  activities  it  proposes  to 
conduct  on  the  Ship  Shoal  Block  28 
Federal  Unit 

The  purpose  of  this  Notice  is  to  inform 
the  public  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  die  Minerals  Management  Service 
is  considering  approval  of  the  plan  and 
that  it  is  available  for  public  review  at 
the  offices  of  the  Minerals  Manager, 
Gulf  of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  N.  Causeway 
Blvd.,  Room  147,  Metairie,  Louisiana 
70002. 
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FOR  niRTMER  INFORMATION  CONTACT: 

Minerals  Management  Service,  Public 
Records,  Room  147,  open  weekdays  9:00 
a.m.  to  3:30  pjn..  3301  N.  Causeway 
Blvd.,  Metairie.  Louisiana  70002,  phone 
(504)  837-4720,  ext  226. 
SUPFl£MEMTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  development  and 
production  plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  on  December 
13, 1979  (44  FR  53685).  Those  practices 
and  procedures  are  set  out  in  a  revised 
!  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

Dated:  May  4. 1982. 

Lowell  G.  Hammons, 

Minerals  Manager.  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc  82-12184  Filed  S-11-  82;  8:«S  anH 
BUJJNO  CODE  4310-31.M 

INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carriers;  Finance  AppNcatkms; 
Decision-Notice 

Correction 

In  FR.  Doc.  82-8901,  pubished  at  page 

14231,  on  Friday,  April  2, 1982.  on  page 

14232.  in  the  second  column,  in  the  first 
paragraph,  "MC-FC-79652",  in  the 
twelfth  line  "points  in  and  Nye"  should 
be  corrected  to  read  "points  in  Clark 
and  Nye". 

BILUNQ  CODE  ISSe-OVM 


Motor  Carriers;  Finance  Applications; 
Decision  Notice 

The  foQowing  applications,  filed  on  or 
after  July  3. 1980,  seek  approval  to 
consolidate,  purchase,  merge,  lease 
operating  rights  and  properties,  or 
acquire  control  of  motor  carriers 
pursuant  to  49  U.S.C.  11343  or  11344. 
Also,  applications  directly  related  to 
these  motor  finance  applications  (such 
as  conversions,  gateway  eliminations, 
and  securities  issuances)  may  be 
involved. 

The  applications  are  governed  by 
Special  Rule  240  of  the  Commission's 
rules  of  practice  (49  CFR  1100.240).  See 
Ex  Parte  55  (Sub-No.  44).  Rules 
Govern Jag  Applications  Filed  By  Motor 
Carriers  Under  49  U.S.C.  11344  and 
11349.  363  I.C.C.  740  (1981).  These  rwles 
provide  among  other  things,  that 
opporation  to  the  granting  of  an 
application  must  be  Qled  with  the 
Commission  in  the  form  of  verified 
statements  within  45  days  after  the  date 


of  notice  of  filing  of  the  application  is 
published  in  the  Federal  Register. 
Failiu-e  seasonably  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  the 
protest  includes  a  request  for  oval 
hearing,  the  request  shall  meet  the 
requirements  of  Rule  242  of  the  special 
rules  and  shall  include  the  certification 
required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.241.  A  copy  of  any 
application,  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00,  in 
accordance  with  49  CFR  1100.241(d). 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  Involved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g., 
jurisdictional  problems,  unresolved 
fitness  questions  involving  possible 
unlawful  control,  or  improper  divisions 
of  operating  rights)  that  each  applicant 
has  demonstrated,  in  accordance  with 
the  applicable  provisions  of  49  U.S.C. 
11301. 11302, 11343. 11344,  and  11349. 
and  with  the  Commission's  rules  and 
regulations,  that  the  proposed 
transaction  should  be  authorized  as 
stated  below.  Except  where  specifically 
noted  this  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor 
does  it  appear  to  qualify  as  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  apphcation  directly  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
unopposed),  appropriate  authority  will 
be  issued  to  each  applicant  (unless  the 
application  involves  impediments)  upon 
compliance  with  certain  requirements 
which  will  be  set  forth  in  a  notification 
of  effectiveness  of  this  decision-notice. 
To  the  extent  that  the  authority  sought 
below  may  duplicate  an  applicant's 
existing  authority,  the  duplication  shall 
not  be  construed  as  conferring  more 
than  a  single  operating  right.. 

Applicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  ia  the  notice  of 
effectiveness  of  this  decision-ootiee,  or 
the  application  of  a  non-complying 
application  shaD  stand  danifKL 

Dated:  May  9, 198Z. 


By  the  Commission,  Review  Board  Nimitier 
3,  Members  Krock.  Joyce  and  Dowell. 

MC-F-14839,  filed  April  12, 1982.  D  & 
F  TRANSIT,  CMC.  (D  &  F)  (192  E.  Main 
Street,  Fredonia,  NY  14063}— 
PURCHASE  (PORTION)— 
GREYHOUND  UNES,  INC.  (Greyhound) 
(Greyhound  Tower,  Phoenix,  AZ  85077). 
Representatives:  Donald  C.  Brandt,  2  W. 
Main  Street,  Fredonia.  NY  14063  and 
Anthony  P.  Carr,  Greyhound  Tower. 
Phoenix.  AZ  85077.  D  &  F  seeks 
authority  to  purchase  a  portion  of  the 
interstate  operating  rights  of  Greyhound. 
John  L.  Swanson.  sole  stockholder  of  D 
&  F.  seeks  authority  to  control  said 
operating  rights.  The  operating  rights  to 
be  purchased  are  contained  in 
Certificate  No.  MC-1501  (Sub-No.  121) 
(renumbered  MC-1515  (Sub-No.  8)  but 
not  yet  reissued)  and  MC-1515  (Sub-No. 
261).  D  &  F  is  purchasing  a  portion  of  a 
route  between  Fairmount,  NY,  and 
Buffalo,  NY,  in  MC-1501  (Sub-No.  121) 
which  authorizes  the  transportation  as  a 
motor  common  carrier,  over  regular 
routes,  oi passengers  and  their  baggage, 
express  and  news  papers  in  the  same 
vehicle  with  passengers,  between 
Rochester,  NY,  and  Buffalo.  NY.  serving 
all  intermediate  points;  from  Rochester 
over  NY  Hwy  31  via  Medina.  Gasport 
and  Lockport,  NY.  to  jimction  U.S.  Hwy 
78  to  Millersport.  NY,  then  over  NY  Hwy 
263  to  junction  U.S.  Hwy  62,  then  over 
U.S.  Hwy  62  to  Buffalo.  NY.  and  return 
over  the  same  route.  Gre^ound  will 
retain  authority  to  transport  passengers 
and  their  baggage,  express  and 
newspapers  in  the  same  vehicle  with 
passengers,  between  Fairmont,  NY,  and 
Buffalo.  NY.  serving  all  intermediate 
points  except  Rochester,  Gasport  from 
Fairmount  over  imnumbered  hwy  via 
Amboy  and  Ionia  Comers,  NY,  to 
Jordan,  NY.  then  over  NY  Hwy  31  to 
junction  NY  Hwy  250,  then  over  NY 
Hwy  250  to  Fairport.  NY.  then  over  NY 
Hwy  3lF  to  junction  NY  Hwy  31.  then 
over  NY  Hwy  31  via  Lockport.  NY  to 
junction  NY  Hwy  320,  then  over  NY 
Hwy  320  to  junction  U.S.  Hwy  62,  and 
then  over  U.S.  62  to  Buffalo.  D  &  F  is 
purchasing  that  portion  of  Certificate 
No.  MC-1515  (Sub-No.  261F}  authorizing 
the  transportation  of  passengers, 
baggers,  express  and  newspapers  and 
the  junction  of  NY  Hwy  78  and  NY  Hwy 
5.  over  NY  Hwy  7a  Greyhound  will 
retain  authority  (1)  between  Buffalo.  NY, 
and  junction  NY  Hwy  78  and  NY  Hwy  5; 
from  Buffalo  over  NY  Hwy  33  to  junctioa 
Genesse  St..  then  over  Genesse  St  to 
Junction  NY  Hwy  78.  then  over  NY  Hwy 
78  to  junction  NY  Hwy  5,  and  return 
over  the  same  route,  serving  all 
intermediate  points,  and  (2)  between 
Millersport.  NY.  and  junction  NY  Hwy 


78  and  NY  Hwy  324.  over  NY  Hwy  78, 
serving  all  intermediate  points.  O  ft  F  is 
a  motor  carrier  of  passengers  and  their 
baggage  pmvuant  to  certificates  issued 
in  MC-116068  and  sub-numbers 
thereunder. 

Note. — D  &  F  filed  an  application  in 
conjunction  with  MC-F-1483g.  The 
application  was  docketed  No.  MC-116068 
(Sub-No.  7)  published  in  the  same  Federal 
Register. 

MC-F-14842,  filed  April  15, 1982. 
SHELTON  TRUCKING  SERVICE,  INC. 
(Shelton)  (Route  1,  Box  230,  Altha,  PL}— 
MERGER— ARGO  TRUCKING 
COMPANY.  INC  (Argo)  (Louer  Heard 
Street,  Elberton,  GA  30635). 
Representative:  Sol  H.  Proctor,  1101 
Blackstone  Bldg.,  Jacksonville,  PL  32202. 
Shelton  seeks  authority  to  merge  the 
Interstate  operating  rights  and  property 
of  Argo  into  Shelton  for  ownership, 
management  and  operation.  Randall 
Shelton,  the  sole  stockholder  of  Shelton, 
seeks  authority  to  continue  in  control  of 
the  mei^ed  rights  and  property  through 
this  transaction.  Randall  Shelton 
controls  Seminole  Truck  Lines,  Inc.,  a 
non-carrier,  which,  in  turn,  controls 
Argo.  Common  control  was  approved  in 
MC-^-14272.  Shelton  is  a  motor  carrier 
operating  under  MC-124887.  Argo's 
authority  consisting  of  Certificate  Nos. 
MC-110878  (Sub-Nos.  27.  39,  48. 49,  and 
SOX],  authorizes  the  transportation  of  (1) 
clay,  glass,  concrete  or  stone  products, 
(2)  building  materials,  (3)  machinery,  (4) 
ores  and  minerals.  (5)  food  and  related 
products,  (6)  chemicals  and  related 
products,  l?)  metal  products,  [6]  pulp, 
paper,  and  related  products.  (9)  iron  and 
steel  scrap,  and  [W)  granite  and  marble, 
between  specified  points  throughout  the 
U.S. 

MC-P-14845,  filed  April  20. 1982. 
GOLD  STAR,  INC.  (Gold  Star)  (130 
Davidson  Avenue,  Somerset,  NJ 
08873)— PURCHASE  (PORTION)— 
GROSS  &  HECHT  TRUCKING,  INC. 
(Gross  &  Hecht)  (35  Brunswick  Avenue, 
Edison,  NJ  08817).  Representative:  A, 
David  Millner.  P.O.  Box  Y,  7  Becker 
Farm  Road,  Roseland,  NJ  07068.  Gold 
Star  seeks  authority  to  purchase  a 
portion  of  the  interstate  operating  rights 
of  Gross  ft  Hecht.  Arthur  M.  Goldberg, 
the  majority  stockholder  of  Gold  Star, 
seeks  authority  to  continue  in  control  of 
said  rights  through  this  transaction.  Mr. 
Goldberg  controls  Transco  Group,  Inc.,  a 
non-carrier  which  controls  the 
transferor.  Gross  ft  Hecht.  He  also 
controls  East  Alpine  Corp.,  a  non-carrier 
which  controls  Mountainside  Transport. 
Inc.,  a  motor  contract  carrier  operating 
under  MC-13287  and  sub-numbers 
thereunder.  Gold  Star  holds  authority 
under  MC-148560,  to  operate  as  a 
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contract  carrier.  Common  control  of 
Mountainside  and  Gross  &  Hecht  was 
approved  in  MC-F-12833.  Common 
control  of  Gold  Star  with  the  other  two 
carriers  is  pending  in  MC-4'-14810.  Gold 
Star  is  seeking  authority  to  purchase 
that  portion  of  Permit  No.  MC-59806 
(Sub-No.  24)X  which  authorizes  the 
transportation  of  flavoring  syrup,  in 
bulk,  in  tank  vehicles,  trom  Long  Island 
City,  NY,  to  Newark,  New  Brunswick, 
Teterboro  and  Asbury  Park.  NJ.  and 
Philadelphia,  PA,  under  continuing 
contract(s)  with  unnamed  shippers. 

MC-F-14846,  filed  April  22, 1982.  TRI- 
LINE  EXPRESSWAYS.  LTD.  (Tri-Line) 
(9559  40th  Street,  SE,  Calgary,  Alberta, 
Canada  T2H  2jl)— purchase-^^ESTER 
SMITH  TRUCKING,  INC  (Uster)  (6035 
East  56th  St.,  Commerce  City,  CO  80022) 
and  —purchase  (portion)— MITCHELL 
BROS.  TRUCK  LINES  (MitcheU)  (3841 
No.  Columbia  Blvd.,  Portland,  OR 
97217).  Representatives:  Edward  T. 
Lyons.  Jr.,  1600  Lincoln  Center  Building, 
1660  Lincoln  Street,  Denver,  CO  80264 
and  David  Lister,  P.O.  Box  17039, 
Portland,  OR  97217.  Tri-Une  seeks  to 
purchase  the  operating  rights  and 
property  of  Lester  and  a  portion  of  the 
operating  rights  of  Mitchell.  James  W. 
Cooper,  Lloyd  W.  Cooper,  Alexander  D. 
Smith,  Robert  V.  McCormack,  and 
Gordon  W.  Hawley,  who  together 
control  65.97%  of  Tri-Line  through  stock 
ownership,  seek  authority  to  acquire 
control  of  the  operating  rights  and 
property  throu^  this  transaction.  The 
operating  rights  sought  to  be  transferred 
from  Lester  are  contained  in  certificate 
No.  MC-n57697  and  sub-numbers 
thereunder,  which  authorize  the 
transportion  of  general  and  specified 
commodities  such  as  farm  products, 
building  and  construction  materials, 
machinery,  transportation  equipment, 
food  and  related  products,  metal 
products,  size  and  weight  commodities, 
self-propelled  construction  articles, 
pipe,  household  goods,  mercer 
commodities  rubber  and  plastic 
products,  lumber  and  wood  products, 
clay,  concrete,  glass  or  stone  products, 
ores  and  minerals  chemicals  and 
related  products,  instruments  and 
photographic  goods,  furniture  and 
fixtures,  telephone  and powerline 
materials,  coal  and  coal  products  and 
prefabricated  buildings,  between 
various  points  in  AL,  AR,  AZ,  CA,  CO, 
L\,  ID,  IL.  IN.  KY.  KS,  LA.  MI,  MN,  MO. 
MT,  NE,  ND,  NM,  NV,  OK,  OR,  PA,  SD, 
TN,  TX,  UT,  WA,  WI,  and  WY.  The 
operating  rights  sought  to  be  transferred 
fi>om  Mitchell  are  the  following:  the 
entire  certificates  are  being  transferred 
in  MC-32882  (Sub-Nos.  62,  63.  71,  E8,  E9. 
Eia  Ell.  E12.  E13,  E14,  E15,  E16,  El7, 


E18.  E19,  E2a  E21,  E22,  E23.  E24,  E25), 
and  only  a  portion  of  the  operating 
rights  are  being  transferred  from 
certificate  No.  MG-^2882  and  (Sub-Nos. 
61,  65,  68,  70,  72. 74, 81 94. 199. 107. 106. 
124, 151. 154. 155. 156X.  157X.  158X. 
159X  160X,  161X.  162X.  163X  164X, 
165X.  166X,  167X,  168X  and  El).  These 
certificates  authorize  the  transportation 
of  general  and  specified  commodities 
such  &*  forest  products,  wood  products, 
lumber  and  lumber  products,  paper  and 
paper  products,  pipe,  iron  and  steel 
articles,  commodities  which  by  reason 
size  or  weight  require  special  handling 
or  the  use  of  special  equipment, 
commodities  which  do  not  require 
special  handling  or  the  use  of  special 
equipment  when  moving  in  the  same 
shipment  on  the  same  bill  of  lading  as 
commodities  which  by  reason  of  size  or 
weight  require  special  handling  or  the 
use  of  special  equipment,  self-propelled 
articles,  weighing  15,000 pounds  or 
more,  iron  or  steel  articles,  pipe  and 
pipe  fittings,  construction  material, 
engineered  kiln  stickers,  blades,  edges 
and  accessories  therefor;  signs,  and 
materials,  equipment  and  supplies  used 
in  the  manufacture  and  erection  of 
signs,  fireplace  logs,  lift  trucks  and 
hydraulic  platforms,  iron  and  steel 
scaffolding,  metal  products,  rubber  and 
plastic  products,  empty  containers, 
machinery  and  building  materials,  clay, 
concrete,  glass  or  stone  products,  ores 
and  minerals  and  coal  and  coal 
products,  transportation  equipment, 
such  commodities  as  are  dealt  in  or 
used  by  machinery,  logging  and  logging 
equipment  distributors,  materials, 
equipment  and  supplies  used  in  the 
construction,  manufacturing  and 
erection  of  pollution  control  and 
environment  control  commodities,  and 
such  commodities  as  are  dealt  in  or 
used  by  dealers  and  manufactures  of 
agricultural  equipment,  and  lawn  care 
and  leisure  products,  between  points  in 
the  United  States  (including  AK. 
excluding  HI). 

Notes. — (1)  An  application  for  temporary 
authority  lias  been  filed. 

(2)  A  directly  related  gateway  elimmatiao 
application  has  been  filed,  MC-129480  Sub- 
No.  55),  published  in  the  same  Federal 
Register. 

Tri-Line  is  a  motor  common  cairier 
pursuant  to  certificates  issued  in  MC-12M80 
and  sub-number  thereunder. 

MC-F-14847.  filed  April  26, 1982. 
CARAVAN  MOTOR  CARGO,  INC 
(Caravan)  (605  S.  Loop  IZ  Irving,  TX 
75060)-^urchase  (portion)— TRANS- 
CONTINENTAL EXPRESS.  INC.  (Tran»- 
Continental)  (Highway  82  East. 
Claiicsville,  TX  75426).  Representetive: 
Ralph  W.  Pulley,  Jr..  102  Metropolitan 
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Savings  Tower.  5944  Lather  Lane, 
Dallas,  TX  75225.  Caravan  seeks 
authority  to  purchase  a  portion  of  the 
interstate  operating  rights  of  Trans- 
ContinentaL  lames  T.  Moore,  the 
majority  stockholder  of  Caravan,  seeks 
authority  to  acquire  control  of  said 
rights  through  the  transaction.  Caravan 
is  purchasing  all  of  the  authority  held  by 
Trans-Continental  in  MC  150425  (Sub- 
Nos.  1,  2,  3,  4,  and  5),  vvhich  authorize 
the  transportation  of  (1)  zinc  dust,  dross 
and  skimmings,  between  the  facilities  of 
Southern  Zinc  Company,  in  Fulton 
County,  GA,  on  the  one  hand,  and,  on 
the  other,  points  in  AL,  MS,  LA.  TX.  OK. 
AR,  MO,  TN,  OH,  NC,  SC.  VA,  PA.  NJ. 
FL,  and  Rl;  (2)  paper,  paper  products, 
and  plastic  articles,  and  materials  and 
supplies  used  in  the  manufacture  and 
distribution  of  said  commodities, 
between  those  points  in  the  U.S.  in  and 
east  of  WI,  lA.  MO,  KS,  OK.  and  TX;  (3) 
cleaning  compounds,  textile  softeners, 
foodstuffs,  and  toilet  preparations, 
between  the  facilities  of  Lever  Brothers 
Co.,  at  or  near  St.  Louis,  MO,  on  the  one 
hand,  and.  on  the  other,  points  in  TX. 
LA.  MS,  GA.  TN.  AR,  NC.  NY,  NJ,  Ml. 
OH.  and  CA:  (4)  (a)  malt  beverages  and 
materials,  supplies  and  equipment  used 
in  the  production  and  distribution  of 
malt  beverages,  between  Port  Worth, 
TX,  New  Orleans,  LA.  and  Belleville.  DL, 
on  the  one  hand.  and.  on  the  other, 
points  in  AR  and  LA:  (b)  alcoholic 
beverages  and  materials,  supplies  and 
equipment  used  in  the  production  and 
distribution  of  alcohoUc  beverages, 
between  Chicago,  IL,  and  Westfield,  NY, 
on  the  one  hand,  and,  on  the  other, 
points  In  Mobile  County,  AL;  and  (c) 
alcoholic  liquors,  materials,  supplies 
and  equipment  used  in  the  manufacture, 
distribution,  and  sale  of  alcoholic 
liquors  (i)  between  points  in  IL,  on  the 
one  hand,  and,  on  the  other,  those  points 
hi  the  U.S.  hi  and  west  of  WI.  IN,  KY, 
AR,  and  LA,  (ii)  between  Ft  Smith,  AR. 
on  the  one  hand,  and,  on  the  odier,  those 
points  in  the  U.S.  hi  and  east  of  TX,  OK, 
KS,  NE,  lA,  and  IL,  and  (lii]  between 
New  Orleans,  LA,  on  the  one  hand,  and, 
on  the  other,  points  hi  IL.  MO,  AR,  TN, 
TX,  OK,  MS,  AL,  GA,  and  FL;  and  (5) 
such  commodities  as  are  dealt  in  by  the 
agricultural,  water  treatment,  food 
processing,  wholesale  grocery  and 
institutional  supply  industries,  between 
Iberia  Parish,  LA.  and  points  in  Van 
Zandt  County,  TX,  on  the  one  hand,  and, 
on  the  other,  pouits  in  AR.  OK,  TX,  MO, 
LA,  MS,  AL  GA,  SC,  NC.  TN.  KY,  and 
OH.  NOTES:  TA  has  been  filed. 
Transferee  is  not  a  carrier  but  is  the  sole 
stockholder  of  Caravan  Refrigerated 
Cargo,  Inc.,  a  motor  carrier  operating 


under  MC  1197S8  and  sub-numbers 
thereunder. 

MC^-14643,  filed  April  15, 1982. 
SUNDKRMAN  TRANSFER,  INC. 
(Sunderman)  (Box  63.  Whidom.  MN 
56101) — purchase  (portion)— TJ-S..  Inc. 
(f.F.S.)  (So.  Hi^way  281,  RR  #2,  Box 
126,  Grand  Island.  NE  68801). 
Representative;  Carl  E.  Munson,  469 
Fischer  Bldg..  P.O.  Box  796,  Dubuque,  lA 
52001.  Sunderman  seeks  to  purchase  a 
portion  of  the  operating  rights  of  T.F.S. 
in  Certificate  No.  MC  145743  (Sub.  28) 
which  authorizes  the  transportation  of 
(1)  glassware  (a)  from  Columbus,  OH,  to 
points  in  AR.  FL,  LA  (except  New 
Orieans  commercial  zone);  and  (b)  from 
Jeanette,  PA,  to  points  in  AL.  AR.  AZ. 
CA.  CO,  FL,  GA,  ID,  KS,  LA.  MS.  MO, 
MT,  OK.  NV,  NM.  ND,  OR,  SD,  TX,  UT, 
WA,  and  WY;  (2)  plasticware,  from  Lake 
City  and  Girard.  PA,  to  pofaits  in  AL,  AZ. 
CA.  CO,  FL,  GA,  ID,  KS,  MO,  MS,  MT, 
ND,  NV.  NM  OK.  OR,  SD,  TX,  UT.  WA. 
and  WY;  and  (3)  chinaware  and 
stoneware,  from  Sebring  and  Bedford 
Heights.  OH.  to  pohits  m  AZ,  CA.  CO, 
ID,  MT.  NV,  NM,  OR.  UT,  WA  and  WY; 
and  (4)  chinaware,  porcelain  ware,  and 
stoneware,  from  Sebring  and  Bedford 
Heights,  OH.  to  potats  in  AL,  GA,  MS, 
OK.  TX.  KS.  MO,  ND,  SD,  and  FL 
Sunderman  is  a  carrier  porsuant  to 
authority  issued  hi  MC  145842 
(Common}  and  MC  125103  (Conh-act). 
Eugene  Sunderman.  who  controls 
transferee  through  stock  ownership, 
seeks  to  acquire  control  of  said 
operating  rights  through  the  purchase. 
No  TA  application  has  been  filed 

Dedsion-Notioe 

The  following  applications,  filed  on  or 
after  July  3, 1980,  seek  approval  to 
consolidate,  purchase,  merge,  lease 
operating  rights  and  properties,  or 
acquire  control  of  motor  carriers 
pursuant  to  49  U.S.C.  11343  or  11344. 
Also,  applications  directly  related  to 
these  motor  finance  applications  (such 
as  conversions,  gateway  ehminations, 
and  securities  issuances]  may  be 
involved. 

The  applications  are  governed  by 
Special  Rule  240  of  the  Commission's 
Rules  of  Practice  (49  CFR  1100.240).  See 
Ex  Parte  55  (Sub-No.  44),  Rules 
Governing  Applications  Filed  By  Motor 
Carriers  Under  49  U.S.C.  11344  and 
11349,  363  LC.C.  740  (1981).  These  rules 
provide  among  other  things,  that 
opposition  to  the  granting  of  an 
application  must  be  filed  with  the 
Commission  in  the  form  of  verified 
statements  within  45  days  after  the  date 
of  notice  of  filing  of  the  application  is 
published  in  the  Federal  Register. 
Failure  seasonably  to  oppose  will  be 


construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  the 
protest  includes  a  request  for  oral 
hearing,  the  request  shall  meet  the 
requirements  of  Rule  242  of  the  special 
rules  and  shall  include  the  certification 
required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
48  CFR  1100.241.  A  copy  of  any 
appUcaiton.  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  of  appUcant  of  $10.00,  in 
accordance  with  49  CFR  110a241(d]. 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  appUcation  to 
conform  to  the  Commission's  poUcy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
appUcations  mvolving  impediments  [e.g„ 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  ri^ts]  that  eack 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C  11301. 11302. 
11343, 11344,  and  11349,  and  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significantiy  affecting  the  quality  of  the 
human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  tuiy  application  directly  related 
thereto  filed  within  45  days  of 
pubUcation  (or,  if  the  appUcation  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  application 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice.  To 
the  extent  that  the  authority  sought 
below  may  duplicate  an  applicant's 
existing  authority,  the  dupUcation  shall 
not  be  construed  as  conferring  more 
than  a  single  operating  right 

Applicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

Dated:  May  8, 1982. 
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By  the  Caauniaakm,  Review  Board  Number 
3,  Member  Krock.  Joyce  and  DoweU. 

MC 129460  (Sub^),  filed  April  22. 
1982.  Applicant  TRI-UNE 
EXPRESSWAYS.  LTD.— Gateway 
Eliminatioii,  9559  40th  Street  SE., 
Calgary,  Alberta,  Canada  T2H  2jl. 
Representative:  Edward  T.  Lyons.  Jr.. 
1600  Uncobi  Center.  1660  Uncobi  Street. 
Denver.  CO  80264.  To  operate  as  a 
common  carrier,  over  irregular  routes, 
transporting  (1)  commodities  which 
because  of  size  or  weight  require  the  use 
of  special  equipment  and  metal 
products,  between  points  in  AR.  LA,  OK, 
and  TX.  on  the  one  hand.  and.  on  the 
other  points  in  WA.  OR,  ID.  UT.  MT, 
NV,  AZ  and  MM,  (2)  machinery. 
between  points  in  OR,  WA.  CA.  ID.  NV. 
AZ,  MT.  WY.  UT.  NM  and  CO,  on  the 
one  hand,  and  on  the  other,  those  points 
in  the  United  States  in  and  east  of  ML 
OH.  KY,  TN  and  MS.  (3)  ores,  minerals 
and  coal,  and  coal  products,  between 
points,  in  MT.  WY.  ND.  and  SD,  on  the 
one  hand,  and.  on  the  other,  points  in 
the  United  States,  and  (4)  metal 
products,  (a)  between  those  points  in  the 
United  States  in.  west  and  north  of  WL 
IL,  IN.  MO.  KS.  CO  and  NM,  on  the  one 
hand,  and,  on  the  other,  those  points  in 
the  United  States  in  and  east  of  MI,  OH, 
KY.  TN,  and  MS,  and  (b)  between  points 
in  TX,  OK,  AR  and  LA,  on  the  one  hand, 
and,  on  die  other,  points  in  ND,  SD,  NE, 
KS.  NM,  \K  MO,  WL  IL.  and  IN. 


Note. —  Hie  purpose  of  this  appljcabon  is 
to  eliminate  various  gateways  to  enable  Tri- 
Line  Exprestwayt,  Ltd.  to  provide  a  t}m>ngh 
service.  This  application  is  directly  related  to 
MC-F-14S46  published  in  this  same  Federal 
Register  issue. 

MC  116068  (Sub-7).  filed  April  12. 
1982.  Applicant  D  »  F  TRANSIT.  INC.. 
192  E.  Main  Street  Fredonia,  NY  14063. 
Representative:  Donald  C.  Brandt  2  W. 
Main  Street  Fredonia,  NY  14063.  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  over  regular  routes,  transporting 
passengers  and  their  baggage,  in  the 
same  vehicle  with  passengers,  between 
the  juncUon  of  NY  Hwy  78  and  NY  Hwy 
5  and  Buffalo,  NY.  serving  all 
intermediate  points;  from  Junction  NY 
Hwy  78  and  NY  Hwy  5  over  NY  Hwy  78 
to  junction  Genesee  Street  then  over 
Genesee  Street  to  junction  of  NY  Hwy 
33  to  BufEalo,  NY,  and  return  over  the 
same  route.  Condition:  We  find  this 
application  not  to  be  directly  related 
MC-F-14839  and  therefore  require  a 
$350  filing  fee  to  be  filed  prior  to  the 
issuance  of  an  Effective  Notice. 
Note.^This  application  was  filed  bi 


conjunctkm  wHli  MC-F-14838,  pdjlMhad  in 
this  same  Federal  Register. 

Agatha  L  Mafgenavich, 

Secretary. 

n.  Doc  at-UBiZ  FOad  ft-ll-«2:  MS  «■] 

BiLUNQ  cooc  7ns-oi-a 


(Vohjnw  Na  2S4] 

Motor  Carrfers;  Pennanem  Authortty 
Decisions;  Restriction  Removals: 
Decision-Notice 

Decided:  May  7, 1982. 

The  following  restriction  removal 
applications,  filed  after  December  28. 
1980,  are  governed  by  49  CFR  Part  1137. 
Part  1137  was  pubUshed  in  the  Federal 
Register  of  December  31, 198a  at  45  FR 
86747. 

Persons  wishing  to  file  a  comment  to 
an  application  must  follow  the  rules 
under  49  CFR  1137.12.  A  copy  of  any 
application  can  be  obtained  from  any 
applicant  upon  request  and  payment  to 
applicant  of$10.0a 

Amendments  to  the  restriction 
removal  applications  are  not  allowed. 

Some  of  the  applications  may  have 
been  modified  prior  to  publication  to 
confcum  to  the  special  provisions 
applicable  to  restriction  removal 

Canadian  Canier  AppUcaols 

In  the  event  an  application  to 
transport  property,  filed  by  a  Canadiem 
domiciled  motor  carrier,  is  unopposed,  it 
will  be  reopened  on  the  Commission's 
own  motion  for  receipt  of  additional 
evidence  and  further  consideration  in 
light  of  the  record  developed  in  Ex  Parte 
No.  MC-157.  Investigation  Into 
Canadian  Law  and  Policy  Regarding 
Applications  of  American  Motor 
Carriers  For  Canadian  Gyrating 
Authority. 

FhKfin^ 

We  find,  preliminarily,  that  each 
applicant  has  demonstrated  that  its 
requested  removal  of  restrictions  or 
broadening  of  unduly  narrow  authority 
is  consistent  with  the  criteria  set  forth  in 
49  U.S.C.  10922(h). 

In  the  absence  of  comments  filed 
within  25  days  of  pubhcation  of  this 
decision-notice,  appropriate  reformed 
authority  will  be  issued  to  each 
appUcant  Prior  to  beginning  operations 
under  the  newly  issued  authority, 
compliance  must  be  made  with  the 
normal  statutoiy  and  regulatory 
requirements  for  common  and  contract 
carriers. 


By  the  Commission,  Restrictioo  Removal 
Board.  Members  Shaffer,  Ewring.  and 
Williams. 

Agadia  L  MatsBMmdi, 

Secretary. 

MC  14125  {Sub-13)X.  filed  April  29, 
1982.  Applicant  PiQUA  TRANSFER  & 
STORAGE  COMPANY.  524  Young  St. 
Piqua.  OH  45356.  Representative:  Boyd 
B.  Ferris,  50  West  Broad  St.,  Columbus. 
OH  43215.  Sub-No.  12F  certificate: 
remove  the  household  goods  restriction 
from  its  general  commodities  authority. 

MC  56799  (Sub-lOJX,  filed  April  26. 
1982.  Apphcant  CLAXON  TRUCK  UNE. 
INC..  P.O.  Box  678,  Frankfort,  KY  40602. 
Representative:  George  M.  Catlett,  Suite 
700-702.  McQure  Bldg.,  Frankfort,  KY 
40601.  Subs  2.  3F.  7F.  and  SF:  (1)  allow 
service  at  all  intermediate  points.  Subs 
2,  3F,  and  7F.  and  (2)  remove  the 
facihties  limitations  and  the  originating 
at  and  destined  to  restriction.  Sob  SF. 

MC  78842  (Sub^JX,  filed  April  30, 
1982.  AppUcant  DALEY  ft  WANZER, 
INC..  821  Nantasket  Avenue,  HnIL  MA 
02045.  Representative:  Thomas  R. 
Kingsley,  10614  Amherst  Avenue,  Silver 
Spring,  MD  20902.  Lead  and  Subs  1.  2 
and  3  certificates  and  MC-127272  and 
Sub  1  permits:  (1)  broaden  commodity 
description  (a)  in  lead  certificate  to 
"general  commodities  (except  classes  A 
and  B  explosives  and  commodities  in 
bulk)"  from  genera]  commodities  with 
the  usual  exceptions,  (b)  in  lead  and 
Subs  1,  2  and  3  certificates  to 
"household  goods,  furniture  and 
fixtures,  and  materials,  equipment  and 
supplies  used  in  the  manufacture,  sale 
and  distribution  of  furniture  and 
fixtures,"  from  household  goods,  and  (c) 
in  lead  and  Sub  1  permit  to  "such 
commodities  as  are  dealt  in  or  used  by 
department  stores."  from  "damaged 
retail  department  store  merchandise, 
when  moving  loose  or  uncrated";  and. 
(21)  expand  territorial  descriptions  (a)  in 
lead  certificate  to  Plymouth  County. 
MA,  from  off-route  point  of  Hull  MA, 
and  to  Norfolk,  Middlesex,  Plymouth 
and  Suffolk  Coimties,  MA,  from  Hull 
and  Brookline,  MA,  (b)  in  Sub  1 
certificate  to  Norfolk,  Plymouth  and 
Suffolk  Counties,  MA,  from  Quincy.  MA, 
(c)  in  Sub  2  certificate  to  Bristol  Essex. 
Middlesex.  Norfolk,  Plymouth,  Suffolk, 
and  Worcester  Counties,  MA,  from 
Boston.  MA.  and  (dj  in  lead  and  Sub  1 
permits  to  between  points  in  the  United 
States  under  continuing  contract(s),  with 
a  named  shipper. 

MC  88380  (Snl>-44)X,  filed  April  28, 
1982.  Applicant  REB 
TRANSPORTATION,  INC,  P.O.  Box 
4309,  Fort  Worth,  TX  76106. 
Representative:  Clint  Odiham.  623  Sonth 
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Henderson,  Fort  Worth,  TX  76104.  Lead, 
and  Sub-Nos.  11. 15. 19.  20.  24,  25.  27.  28. 
29.  31F.  32F.  33F.  34F  and  35F  broaden. 
(1)  bituminized  Hber  pipe,  Subs  11  and 
29  to  "pipe":  iron  and  steel  articles  scrap 
iron  and  scrap  steel  Sub  15,  iron  and 
steel  articles  Subs  19.  20.  24,  25.  27,  31, 
34  and  35;  aluminum  articles,  iron  and 
steel  tanks,  aluminum  tanks  and  parts 
and  attachments  and  accessories.  Sub 
19,  iron,  steel,  zinc,  lead  and  articles  or 
products  thereof  (except  in  bulk),  and 
springs,  Sub  28  to  "metal  products",  (2) 
Lead,  remove  (a)  exception  to  pipe  used 
in  connection  with  the  stringing  or 
dismantling  of  main  or  truck  pipelines 
(b)  restriction  against  interchange  at 
points  in  KS  and  OK,  and  (c]  restriction 
against  tacking  authority  for  purpose  of 
performing  a  through  service,  (3)  remove 
"originating  at  destined  to"  restrictions, 
facilities  limitation,  except  in  bulk, 
foreign  commerce,  and  in  tank  vehicles 
restriction  in  various  subs,  (4)  Sub  20, 
remove  restrictions  against  (a) 
commodities  which  because  of  size  or 
weight  require  special  equipment,  (b) 
Mercer  commodities,  (c)  commodities 
used  in,  or  in  connection  with  the 
drilling  of  water  wells  and  sulphur 
industry,  (dj  commodities  used  in,  or  in 
connection  with  earth  drilling  and  (e) 
scrap  metals,  (5)  remove  "in  bulk" 
restriction  from  construction  materials 
authority  in  Sub  28.  (6)  Sherman,  TX  to 
Grayson  County;  Hope,  AR  to 
Hempstead  County;  Midlothian,  TX  to 
EUia  County;  Plum,  TX  to  Fayette 
County  and  (7)  to  radial  authority. 

MC 119399  (Sub-154)X  filed  April  23, 
1982.  Apphcant:  CONTRACT 
FREIGHTERS,  INC.,  P.O.  Box  1375, 
Joplia  MO  64802.  Representative:  Keith 
R.  McCay,  (same  as  applicant).  Subs 
fl7F,  117F,  134F.  149X.  and  141F:  (1) 
Broaden  commodity  description  from  (a) 
petroleum,  petroleum  products,  vehicle 
body  sealer,  sound  deadener  compound, 
and  filters  to  "petroleum,  natiiral  gas 
and  their  products"  in  Sub  97F;  (b) 
empty  dnims  used  in  the  transportation 
of  petroleum  products  to  "containers"  in 
Sub  117F:  and  (c)  lighting  fixtures  and 
parts  and  accessories  for  lighting 
fixtures  to  "machinery  and  materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  distribution  of 
machinery"  in  Sub  134F;  (2)  remove 
facility  limitations  in  Subs  117F  and 
134F;  (3)  remove  facility  interlining 
restriction  and  change  territory  to 
between  named  facilities  at  points  in  the 
US  (except  AK  and  HI);  on  the  one 
hand,  and,  on  the  other,  points  in  the  US 
(except  AK  and  HI)  in  Sub  141F;  (4) 
change  Dayton  to  Liberty  County,  TX  In 
Sub  117F,  and  Carthage  to  Jasper 
County,  MO  in  Sub  134F;  and  (5)  change 


one-way  to  radial  authority  in  Subs  97F. 
117F  and  134F. 

MC  143670  (Sub-2)X.  filed  April  27. 
1982.  Applicant  BRANTLEY 
BROTHERS  MOVING  &  STORAGE  CO., 
INC.,  17  Frelinghuysen  Avenue,  Newark. 
NJ  07114.  Representative:  Malachia 
Brantley  (same  as  applicant).  Lead 
certificate:  (1)  Broaden  commodity 
description  from  household  goods  to 
"household  goods,  furniture  and 
fixtures,  materials,  equipment  and 
supplies  used  in  the  manufacture, 
distribution,  and  sales  of  furniture  and 
fixtures";  and  (2)  remove  the  restrictions 
to  the  transportation  of  traffic  having  a 
prior  or  subsequent  movement,  in 
containers,  beyond  the  points 
authorized  and  against  pickup  and 
delivery  service  in  connection  with 
packing,  crating  and  containerization  or 
unpacking,  uncrating  and 
decontaineriza  ti  on. 

MC  144977  (Sub-3)X,  filed  May  3, 1982. 
Applicant:  SERVICE  TRUCKING 
COMPANY,  INC.,  P.O.  Box  368, 
Charleston,  TN  37310.  Representative: 
Clayton  R.  Byrd.  2870  Briarglen  Drive, 
Doraville,  GA  30340.  Sub-No.  2F,  (1) 
general  commodities  (with  the  usual 
exceptions)  to  "general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk)":  (2)  delete  the  plantsite 
restriction;  (3)  broaden  to  coiuity-wide 
authority  in  Bradley  and  Hamilton 
Counties.  TN;  from  Charleston  and 
Chattanooga,  TN:  (4)  remove  originating 
at  iind/or  destined  to  restriction. 

MC  151027  (Sub-3)X,  filed  May  3. 1982. 
Applicant:  GRADY  J.  MITCHELL,  d.b.a. 
MITCHELL  TRUCKING  COMPANY. 
P.O.  Box  616,  Dobson,  NC  27017. 
Representative:  Eric  Meierhoefer,  Suite 
1000, 1029  Vermont  Ave.,  N.W., 
Washington.  D.C.  20005.  Sub  2 
certificate:  remove  the  "originating  at  or 
destined  to  facilities  of  a  shipping 
association  and  its  members"  restriction 
in  general  commodity  authority  radially 
between  Ohio  and  points  in  the  United 
States. 

|FR  Doc.  82-12844  Ptiad  &-11-S£:  8;4t  am) 
BIUJNQCOOC  7036-«1-M 


Motor  Carriers;  Permanent  Auttiorfty 
Dectsiona;  Dedson-Notice 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  on  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Regbter  issue  of 
December  3, 1980,  at  45  FR  80100. 


Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Applications  may  be 
protested  only  on  the  grounds  that 
apphcant  is  not  fit.  willing,  and  able  to 
provide  the  transportation  service  or  to 
comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
apphcations  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Conunission's  poUcy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
apphcations  involving  duly  noted 
problems  (e.g..  unresolved  common 
control  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
apphcant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit.  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  apphcation  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
application  later  becomes  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  appUcants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  apphcant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  pubUcation  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
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construed  as  conferring  only  a  single 
operating  right. 

Note.-~AlI  applications  are  for  aatiiority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregnlar 
routes,  unless  noted  odierwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office,  (202]  27^7326. 

VoluiiM  No.  OP4-iei 

Decided  May  5, 1962. 

By  the  Commission.  Review  Board  No.  2. 
Members  Carleton.  Fisher,  and  Williams. 
(Member  Flriier  not  participating.] 

MC  161838  (Sub-1),  fUed  April  29. 
1982.  Applicant:  DOUGLAS  C. 
ROYCRAFT.  d.b.a.  ROYCRAFT 
TRANSIT  &  STORAGE.  1800  Vernon  St.. 
Eau  Clair.  WI  54710.  Representative: 
Robert  S.  Lee.  1600  TCF  Tower.  121  S  8th 
St.,  Minneapolis,  MN  55402.  As  a  broker 
of  general  commodities  (except 
household  goods),  between  points  in  the 
U.S.  (except  AK  and  HI). 

MC  161657.  filed  April  28, 1982. 
Applicant:  FRED  L  ROBINSON  and 
RICHARD  W.  ROBINSON,  db.a. 
ROBINSON  EXPRESS,  5851  Thori  Croft 
Dr.,  Valley  Springs.  CA  9525?. 
Representative:  Arden  Riess,  P.O.  Box 
7965,  Stockton.  CA  95207,  (209)  957-6128. 
Transporting,  for  or  on  behalf  of  the 
United  States  Government  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  161677,  filed  April  28, 1982. 
Applicant:  BOB  OLDHAM  TRUCKING. 
60  Stephanie  St..  #102C,  Salinas,  CA 
93901.  Representative:  Robert  F.  Oldham 
(same  address  as  applicant),  (408)  42Z- 
0282.  Transporting  food  and  such  other 
edible  products  and  byproducts 
intended  for  human  consumption 
(except  alcoholic  beverages  and  drugs), 
agricultural  limestone  and  fertilizer,  and 
other  soil  conditioners,  by  the  owner  of 
the  motor  vehicle  in  such  vehicle, 
between  points  in  the  U.S.  (except  AK 
and  m). 

MC  161727,  filed  April  28, 1982. 
Applicant:  MEDICAL  DELIVERY 
SERVICE.  INC..  441  Carnation  Ave, 
Floral  Paric  NY  11001.  Representative: 
Daniel  C  Sullivan.  180  N.  Michigan 
Ave.,  Suite  1700,  Chicago.  IL  60601;  (312) 
263-1600.  Transporting  shipments 
weighing  100  pounds  or  less  if 
transported  in  a  motor  vehicle  in  which 
no  one  package  exceeds  100  pounds, 
between  points  in  the  U.S.  (except  AK 
and  HI). 


MC  161737.  filed  April  28. 1982. 
Applicant  Q.D.S.  MESSENGER 
SERVICE.  Division  of  MARLA 
ENTERPRISES,  INC.,  2  Ogden  Ave.. 
Harrison.  N]  07029,  Represoitative: 
George  A.  Olsen.  P.O.  Box  357, 
Gladstone,  NJ  07934,  (201)  234-0301. 
Transporting  shipments  weighing  100 
pounds  or  less  if  transported  in  a  motor 
vehicle  in  whidi  no  one  package 
exceeds  100  pounds,  between  points  in 
the  U.S.  (except  AK  and  HI). 

Volume  No.  OP4-164 

Decided:  May  ft,  1982. 

By  the  Commission.  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 
(Member  Fisher  not  participating.] 

MC  161777,  filed  April  3a  1982. 
Applicant  MARVIN  KELLER 
TRUCKING,  315  South  St  John, 
Bethany.  IL  61914.  Representative: 
Marvin  Keller,  (same  address  as 
applicant).  (217)  665-3430.  Transporting 
food  and  other  edible  products  and 
byproducts  intended  for  human 
consumption  (except  alcoholic 
beverages  and  drugs],  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
intheU3. 

MC  161568,  filed  April  2D,  1982. 
Applicant:  UNITED  FREIGHT  LINES, 
INC.,  1215  Bixby  Ave  Qty  of  Industry. 
CA  91745.  Representative:  Frederick  J. 
Coffman.  P.O.  Box  1455.  Upland,  CA 
91786,  714-flei-9981.  As  a  broker  of 
general  commodities  (except  household 
goods),  between  points  in  the  U.S. 
(except  AK  and  HI). 

MC  161639,  filed  April  23, 1982. 
Applicant  RAMONA  B.  KLINNER, 
d.b.a.  SHELBY  PROPERTY  BROKERS. 
P.O.  Box  1409,  Shelby,  AL  35143. 
Representative:  John  R.  Frawley,  Jr., 
Suite  200, 120  Summit  Pkwy., 
Birmingham,  AL  35209-4786,  205-942- 
9116.  As  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  the  VS.  (expect  AK 
and  HI). 

Agatiia  L  Margenovidi, 
Secretary. 

(Fit  Doc  aZ-US45  FOcd  S-IV-SZ:  kfS  ami 
SHXINQ  CODE  7D35-01-II 


Motor  Carriers;  Pwmanent  Authority 
Decisions;  Dodslon-Notlco 

The  following  apphcations,  filed  on  or 
after  Febniaiy  9, 1981.  are  governed  by 
Special  Rule  of  die  Conunission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  pubUshed  in  the  Federal 
Register  of  December  31, 198a  at  45  FR 
86771.  For  compliance  procedures,  refer 


to  the  Federal  Register  issue  of 
December  3, 1980.  at  45  FR  80109. 

Persons  %visfaiag  to  oppose  an 
application  must  follow  the  niles  under 
49  CFR  1100.252.  A  copy  of  any 
application,  including  idl  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.0a 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commissicm's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  note 
problems  (e.g.,  unresolved  common 
control  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  jjubbc 
need  for  the  proposed  operations  and 
that  it  is  fit  willing,  and  aUe  to  perform 
the  service  proposed  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV. 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significandy  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication,  (or.  if  the 
application  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  vnth  duly 
noted  problems)  and  will  remain  in  fuU 
effect  only  as  long  as  the  apphcant 
maintains  appropriate  compliance.  The 
imopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  fotih  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met  the 
authority  will  be  issueid. 

Within  60  days  after  pubtication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  andiority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  sin^e 
operating  right 

Note. — AO  applinations  are  tat  wiiharity  to 
operate  as  a  motor  common  cwrier  in 
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interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contact". 

Please  direct  status  inquiries  to  the 
Ombudsman's  OfRce,  (202)  275-7326. 

Volume  No.  OP4-163 

Decided:  May  6, 1982. 

By  the  Commission,  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 
(Member  Fisher  not  participatitig.) 

MC  65697  (Sub-63).  filed  AprU  29. 
1982.  Applicant  TSC  EXPRESS  CO.. 
P.O.  Box  1695.  Atlanta,  GA  30301. 
Representative:  Paul  W.  Smith  (same 
address  as  applicant],  (404)  521-0730. 
Transporting  cleaning  compounds,  food 
preparations,  and  printed  matter, 
between  points  in  Fulton  County,  GA. 
on  the  one  hand,  amd,  on  the  other, 
points  in  AL,  MS  and  TN. 

MC  144197  (Sub-4).  filed  April  26, 
1982.  Applicant:  KEYBOARD 
CARRIAGE.  INC.,  1212  Lexington  Drive, 
New  Albany,  IN  47150.  Representative: 
John  Robert  Elinor  III  (same  address  as 
applicant).  (812)  944-5037.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives  and  commodities  in 
bulk)  between  points  in  the  U.S.  (except 
AK  and  HI). 

MC  144197  (Sub-4).  filed  April  26. 
1982.  Applicant:  KEYBOARD 
CARRIAGE,  INC..  1212  Lexington  Drive, 
New  Albany.  IN  47150.  Representative: 
John  Robert  Elinor  III  (same  address  as 
applicant),  (812)  944-5037.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives  and  commodities  in 
bulk),  in  specialized  equipment  between 
points  in  the  U.S.  (except  AK  and  HI). 

MC  145987  (Sub-3),  filed  April  29. 
1982.  Applicant:  INTER-CITY  EXHIESS, 
LTD.,  2855  Dollarton  Bwy..  N. 
Vancouver,  B.C.  Canada  V7H  IBl. 
Representative.  Jim  Pitzer,  15  S.  Grady 
Way,  suite  321,  Renton,  WA  98055-3273. 
(206)  235-1111.  Transporting  chemicals 
and  related  products  between  ports  of 
entry  on  the  International  Boundary  line 
between  the  U.S.  and  Canada  and 
points  in  the  U.S.  (except  AK  and  HI). 

MC  148847  (Sub-4).  filed  April  29, 
1982.  Applicant:  HUNTER  TRANSPORT 
CO.,  INC.,  1603  Long  St.,  Chattanooga, 
TN  37408.  Representative:  Ann  K. 
Merriman  (same  address  as  applicant). 
(615)  265-8494.  Transporting  poper,  pulp 
and  cotton  linters,  between 
Chattanooga,  TN,  on  the  one  hand.  and. 
on  the  other,  points  in  AR.  CT.  LA,  MA. 
MI.  MS,  NH.  NJ.  NY.  OH,  PA,  VA.  WL 
and  WV.  imder  continuing  ooatract(s) 
with  Southern  Cellulose  Division  of 
Knowlton  Brothers,  of  Chattanooga.  TN. 


MC  150687  (Sub-3).  filed  April  30. 
1982.  Applicant:  MITCHELL  &  SONS 
MOVING  AND  STORAGE.  INC,  755  N. 
Baney  Rd.  Ashland.  OH  44805. 
Representative:  James  Duvall,  220  W. 
Bridge  St.,  P.O.  Box  97,  Dublin,  OH 
43017.  (614)  889-2531.  Transporting 
household  goods,  furniture,  fixtures  and 
electronic  equipment,  between  points  in 
the  U.S.  (except  AK  and  HI). 

MC  152517  (Sub-2).  filed  April  29. 
1982.  Applicant:  RO-MAR  TERMINAL  & 
WAREHOUSE  CO..  INC..  3356  So. 
Ashland  Ave..  Chicago,  IL  60608. 
Representative:  Ronald  N.  Cobert,  1730 
M  St.,  NW..  Suite  501.  Washington.  D.C. 
20036,  (202)  296-2900.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  Freight  Train,  Inc.,  of  Chicago.  IL. 

MC  160347  (Sub-1),  filed  April  29. 
1982.  Applicant:  TRUCK  LOAD 
SERVICE,  INC..  1313  Hooksett  Ave.. 
Hooksett,  NH  03106.  Representative: 
John  C.  Lightbody,  30  Exchange  St., 
Portland.  ME  04101,  (207)  773-5651. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  ME  and  NH,  on 
the  one  hand,  and.  on  the  other,  points 
in  the  U.S.  (except  AK  and  HI). 

MC  161757,  filed  April  30. 1982. 
Apphcant:  BEALL  CONCRETE.  INC., 
Box  591.  Roanoke.  TX  76262. 
Representative:  Wilbum  L.  Williamson, 
Suite  107,  50  Classen  Center.  5101  N. 
Classen  Blvd..  Oklahoma  City.  OK 
73118.  (405)  848-7946.  Transporting 
commodities  in  bulk,  between  points  in 
AR.  OK.  and  TX, 

Volume  Na  OP4-165 

Decided:  May  6. 1982. 

By  the  commission.  Review  Board  No.  2. 
Members  Carleton,  Fisher,  and  Williams. 
(Member  Fisher  not  participating.} 

MC  61396  (Sub-401).  filed  April  29. 
1982'.  Applicant:  HERMAN  BROS..  INC.. 
P.O.  Box  189,  Omaha,  NE  68101. 
Representative:  Jack  L  Shultz.  P.O.  Box 
82028,  Lincohi.  NE  68501.  (402)  475-6761. 
Transporting  cement,  between  points  in 
Forsyth  and  Durham  Counties.  NC.  on 
the  one  hand,  and,  on  the  other,  points 
in  VA.  TN.  and  WV. 

MC  99676  (Sub-3).  filed  April  29. 1982. 
Applicant  F.  KIRCHNER  &  SON  CO.. 
INC.,  421  Industrial  Dr.,  P.O.  Box  325, 
Harrison,  OH  45030.  Representative: 
Norbert  B.  Flick,  2250  Beechmont  Ave.. 
P.O.  Box  30-L.  Cincinnati,  OH  45230, 
(513)  231-4831.  Transporting  machinery 
and  machinery  parts,  and  iron  and  steel 
articles,  between  Cincinnati,  OH,  on  the 


one  hand,  and,  on  the  other,  points  in  EL, 
IN,  and  ML 

MC  102616  (Sub-1036).  filed  April  29. 
1982.  Applicant:  COASTAL  TANK 
LINES.  INC..  250  Cleveland  Massillon 
Rd.,  Alcron.  OH  44319.  Representative: 
Fred  H.  Daly,  2550  M  St..  N.W.,  Suite 
475.  Washington.  DC  20037,  (202)  293- 
3204.  Transporting  general  commodities 
(except  classes  A  and  B  explosives,  and 
household  goods),  between  points  in  the 
U.S.  .(except  AK),  under  continuing 
contract(8]  with  Standard  Oil  Company 
(Ohio),  of  Cleveland,  OH. 

ME  139326  (Sub-2).  filed  April  29. 1982. 
.  Applicant:  W.A.  WAGNER.  INC..  P.O. 
BOX  27.  Garden  Prairie.  IL  61038. 
Representative:  Leonard  R.  Kofkin,  140 
South  Dearborn  St,  Suite  1515,  Chicago. 
IL  60603.  Transporting  those 
commodities,  which  because  of  their 
size  or  weight,  require  the  use  of  special 
handling  or  equipment,  between  points 
in  IL  and  WL  on  the  one  hand,  and,  on 
the  other,  points  In  ND.  NE,  OK,  TX.  AR, 
LA,  MS.  AL.  GA.  and  FL 

MC  146846  Sub-4.  filed  April  20, 1982. 
Applicant  LOUIS  LANE.  INC.  1025  S. 
3rd  Ave..  Wausau,  Wl  54401. 
Representative:  Nancy  J.  Johnson.  103  E. 
Washington  St,  Box  218.  Crandon.  WI 
54520.  (715)  478-3341.  Transporting 
paper  and  related  products,  between 
points  in  Winnebago  and  Brown 
counties.  WI.  on  the  one  hand.  and.  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

MC  151566  (Sub-22).  filed  April  30, 
1982.  Applicant  PERRY  TRANSPORT. 
INC..  14375-172nd  Ave..  Grand  Haven, 
MI  49417.  Representative:  Richard  O. 
Peel  (same  address  as  applicant),  (616) 
842-3550.  Transporting  household 
cleaning  machines  and  compounds, 
between  Grand  Rapids.  MI.  on  the  one 
hand,  and,  on  the  other,  points  in  the  U.S 
(except  AK  and  HI) 

MC  158286  (Sub-9).  filed  April  29. 
1982.  Applicant  M.T.  TRUCK  LINE, 
INC.,  4947  W.  173rd  St.,  Country  Club 
Hills,  111  60477.  Representative:  James  C 
Hardman.  33  N.  LaSalle  St..  Chicago.  IL 
60602.  (312)  23ft-6944.  Over  regular 
routes,  transporting  genera/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  Chicago, 
IL  and  Valparaiso.  IN:  From  Chicago, 
over  U.S.  Hwy  41  to  junction  U.S.  Hwy 
30,  then  over  U.S.  Hwy  30  to  Valparaiso, 
and  return  over  the  same  route,  serving 
all  intermediate  points  and  points  in 
Lake  and  Porter  Counties.  IN  as  off- 
route  points. 

Note.  Applicant  may  tack  tb«  authority 
hetein  with  ita  existing  authorl^. 
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MC 161756.  filed  April  3a  1982. 
Applicant  LEMUEL  R.  WASHBURN  & 
HELEN  M.  WASHBURN.  d.b.a.  SENIOR 
TRANSPORT.  Umpqua  RL  Box  28. 
Oakland.  OR  97462.  Representative: 
Lemuel  R.  Washburn  (same  address  as 
applicant).  (503)  36a-€053.  Transporting 
such  commodities  as  are  dealt  in  or  use 
by  manufactures  and  distributors  of 
building  materials,  between  points  in 
AZ,  CA,  CO,  ID.  MT.  NM.  NV.  OR.  TX. 
UT.  WA,  and  Wy. 

MC  161776,  filed  April  30, 1982. 
Applicant  ARIZONA  FUELS  CORP..  P. 
O.  Box  217.  Kanab,  UT  84741. 
Representative:  Marvin  Button  (same 
address  as  applicant).  (602)  643-5857. 
Transporting  petroleum  and  petroleum 
products,  between  points  in  AZ,  CA. 
CO.  DO,  NV.  NM.  UT.  and  WY. 

Volume  No.  OP5-99 

Decided:  May  4, 1982. 

By  the  Commission,  Review  Board  No.  3. 
Members  Krock,  Joyce,  and  Dowell. 

MC  119619  (Sub-153),  filed  April  26, 
1982.  Applicant  DISTRIBUTORS 
SERVICE  CO..  2000  W.  43rd  St.. 
Chicago,  II 60609.  Representative: 
Kenneth  M.  Piken,  95-25  Queens  Blvd.. 
Rego  Park,  NY  11374,  212-275-1000. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  grocery,  and  food 
business^iouses,  dnigstores.  retail 
department  stores  and  discount  houses, 
between  points  in  Oakland  and  Wayne 
Counties,  MI  on  the  one  hand  and,  on 
the  other,  points  in  CO,  CT,  DE,  IL,  IN. 
L\.  KS,  KY,  ME,  MD,  MA,  MI.  MN,  MO. 
NE.  NH.  NJ.  NY.  OH,  PA,  RL  VT,  VA, 
WV.  WL  and  DC 

MC  136679  (Sub-3),  filed  April  26, 
1982.  Applicant  TUKWILA  KENT 
TRUCKING/BECKER  TRANSFER,  INC. 
12677  E.  Marginal  Way  S..  Seattle,  WA 
98168.  Representative:  George  R. 
LaBissoniere,  15  S.  Grady  Way,  Suite 
233,  Renton,  WA  98055,  (206)  228-3807. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  AZ,  CA,  NV, 
NM.  CO.  UT.  WY.  MT.  ID.  and  AK. 

MC  146508,  filed  April  23. 1982. 
Applicant:  LANG  TRANSPORTATION, 
INC.,  Red  Gate  Une,  Meredith,  NH 
03253.  Representative:  Raymond  P. 
D'Amante.  P.O.  Box  494,  246  Loudon  Rd.. 
Concord,  NH  03301,  606-224-6777. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives,  and 
household  goods),  between  points  in 
ME.  NH,  VT,  MA.  RI,  CT.  NY.  NJ,  PA, 
MD,  DE,  OH,  IL.  TN.  and  VA. 

MC  146519  (Sub-11),  filed  April  23. 
1982.  Applicant  MORRIS  TRUCKING 
CORPORATION,  3201  Canal  Rd.,  Terre 


Haute,  IN  47802.  Representative:  John  F. 
Wickes.  Jr.,  1301  Merchants  PLaza, 
Indianapolis,  IN  46204,  (317)  638-1301. 
Transporting  pe/lro/eu/71,  natural  gas, 
and  their  products,  between  St  ^uis. 
MO,  and  points  in  IL,  IN,  KY,  ML  and 
OH. 

MC  150008  (Sub-4).  Filed  April  23. 
1982.  Applicant  KUELLA,  INC.,  Route  2, 
King  City,  MO  64463.  Representative: 
Michael  A.  Knepper,  310  Midland  Bldg.. 
1221  Baltimore  Ave.,  Kansas  City,  MO 
64105.  816-842-8874.  Transporting  poper 
products  and  toilet  articles,  between 
points  in  the  U.S.  (except  AK  and  HI), 
under  continuing  contract(s)  with  Riegel 
Textile  Corporation  of  Greenville,  SC 

MC  151419  (Sub-4).  filed  April  26, 
1982.  Applicant  GORDON  JOHNSON, 
P.O.  Box  252;  Route  #2,  Fredericktown, 
OH  43019.  Representative:  Lewis  S. 
Witherspoon,  2455  North  Star  Rd., 
Columbus,  OH  43221,  614-486-044.8 
Transporting  (1)  games,  toys,  and 
athletic  equipment,  between  points  in 
Ashland  County.  OH.  on  the  one  hand, 
and,  on  the  other,  points  in  CT,  MA,  NJ, 
NY,  PA,  and  RI,  (2)  lawn  and  garden 
tools,  and  farm  implements,  between 
points  in  Herkimer  County,  NY,  on  the 
one  hand,  and,  on  the  other,  points  in  IN 
and  IL,  (3)  containers,  container 
closures  and  components,  glassware, 
packaging  products  and  scrap  materials, 
between  points  in  Gloucester  and 
Cumberland  Counties,  NJ,  on  the  one 
hand.  and.  on  the  other,  points  in  OH. 
IN.  and  MI,  and  (4)^os  and  electrical 
appliances,  between  points  in  Marion 
County,  OH,  on  the  one  hand  and,  on 
the  other,  points  in  MA,  NJ,  and  NY. 

MC  155449.  filed  April  21. 1982. 
Applicant  CHARLES  LITTLE,  d.b.a. 
CALIFORNL\  FREIGHT  LINES,  12424 
Ore  and  Day  Rd.,  Norwalk.  CA  90650. 
Representative:  Charles  A.  Little  (same 
address  as  applicant).  213-868-1746. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  AZ.  CA,  CO, 
ID.  MT,  NM,  NV,  OR,  TX,  UT.  WA.  and 
WY. 

MC  159239,  filed  April  23. 1982. 
Applicant  ROYAL  CHARTERS.  LTD., 
1810  Tray  Lane,  Kalamazoo,  MI  49007. 
Representative:  Karl  L  Gotting.  1200 
Bank  of  Lansing.  MI  48933,  517-482- 
2400.  Transporting  passengers  and  their 
baggage  in  the  same  vehicle  with 
passengers,  in  charter  and  special 
operations,  beginning  and  ending  in 
Kalamazoo,  MI  and  extending  to  points 
in  the  U.S.  (except  AK  and  HI). 

MC  156059,  (Sub-1),  filed  April  19, 
1982.  Applicant  LINDERHOLM 
TRUCKING.  INC.,  5232  Hanson  CL, 


Crystal  MN  55429.  Representative: 
Thomas  R.  Pamell  (same  address  as 
apphcant).  (612)  533-0014.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  North  Central  Freight  Association, 
of  Minneapolis,  MN. 

MC  159529,  filed  April  13, 1982. 
Applicant  FOREST  GROVE  BUS 
CORP..  P.O.  Box  364.  Forest  Grove.  PA. 
Representative:  John  Demcisak,  1000  N. 
Easton  Rd.,  Willow  Grove.  PA  1909a 
215-659-4700.  Transporting  passengers 
and  their  baggage  in  the  same  vehicle 
with  passengers,  in  charter  and  special 
operations,  between  points  bi  PA  and 
NJ,  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (including  AK  but 
excluding  HI). 

MC  161349.  filed  April  2a  1982. 
Applicant  W.  B.  L  TRUCKING  CO., 
INC,  5822  Cromo  Dr.,  Ste  235,  El  Paso, 
TX  79912.  Representative:  Bill  D.  Long 
(same  address  as  applicant),  915-594- 
0049.  Transporting  (1)  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
El  Paso  County,  TX.  on  the  one  hand, 
and.  on  the  other,  points  in  AL,  AR.  AZ, 
CA.  CO,  FL.  GA.  ID,  n,  IN,  lA,  KS,  KY, 
LA,  MI,  MO,  MS,  NC  NM,  NV.  OH.  CMC, 
OR,  SC  TN.  TX,  UT,  WA,  WI,  and  WY, 
and  (2)  building  materials,  between 
Dallas,  San  Antonio,  and  points  in  Tom 
Green  County,  TX.  on  the  one  hand  and, 
on  the  other,  points  in  AR,  hZ,  CA,  CO, 
FU  GA  KY,  LA  MS.  NC  NM,  OH,  OK, 
SC  TN.  TX.  and  WY. 

MC  161628,  filed  April  21, 1982. 
Applicant  RAM  OFHCE  TRANSPORT 
CORP.,  RD  3  Box  224.  Delta,  PA  17314. 
Representative:  Melvin  Bouman  (same 
address  as  applicant),  717-456-7395. 
Transporting  (1)  mobile  office  trailers 
and  modular  buildings,  and  (2)  those 
commodities  which  because  of  their  size 
and  weight  require  the  use  of  special 
handling  or  equipment,  between  points 
in  York  and  Lancaster  Counties,  PA  on 
the  one  hand  and.  on  the  other,  points 
in  CT.  DE,  MA,  MD.  ME,  NC  NH,  NJ, 
NY,  PA.  RL  SC  VA,  VT.  WV  and  DC 

MC  16163a  filed  April  23, 1982. 
Applicant  BLAKLEY  AND  SONS,  INC, 
3031  Isleta  Blvd,  S.W.,  Albuquerque,  NM 
87105.  Representative:  Larry  D.  Lucas, 
500  Oak  St  NJL,  Albuquerque,  NM 
8710a  505-243-9744.  Transporting  ores 
and  minerals,  between  points  in  the  U.S. 
imder  continuing  contract(s)  with 
General  Pumibe  Corporation  of  Santa 
Fe.NM. 

MC  16164a  filed  April  23, 1982. 
Apphcant:  NARROWS  CARRIERS. 
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INC.,  Jumee  Mill  Rd.  P.O.  Box  110. 
Sayreville,  NJ  08072.  Representative: 
Edward  F.  Bowes,  Seven  Becker  Farm 
Rd.,  P.O.  Box  Y,  Roseland,  NJ  07068, 
(201)  992-2200.  Transporting  (1) 
chemicals  and  related  products  under 
continuing  contract(s)  with  Solvents 
Recovery  Service  of  New  Jersey,  Inc.,  of 
Linden,  NJ,  and  [2]  petroleum  products, 
under  continuing  contract(s)  with 
Amerada-Hess  Corp.,  of  Woodbridge, 
NJ,  between  points  in  the  U.S. 

MC  161678,  Bled  April  26. 1982. 
Applicant:  CAPE  TRANSIT  CORP.,  5501 
Ocean  Ave.,  Wildwood  Crest,  NJ 
062d60.  Representative:  Andrew  J. 
Carraway,  Suite  1301. 1600  Wilson  Blvd.. 
Ariingtoi^  VA  22209.  (703)  522-0900. 
Transporting  passe/^ers  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  in  charter  and  special 
operations,  beginning  and  ending  at 
points  in  Cape  May  County,  NJ,  and 
extending  to  points  in  the  U.S..  including 
AK  but  excluding  HI. 

MC  161679,  filed  April  26, 1982. 
Applicant:  ROBERT  L  HINES,  d.b.a. 
HINES  TRUCKING,  Route  1,  MarteU.  NE 
68404.  Representative:  Max  H.  Johnson. 
P.O.  Box  6597,  Lincohi,  NE  68506.  (402) 
488-4841.  Transporting  (1)  self-propelled 
vehicles,  (2)  lawn,  turf,  and  garden 
equipment,  and  (3)  parts  for  (1)  and  (2) 
above,  between  points  in  Lancaster 
County,  NE.  on  the  one  hand,  and.  on 
the  other,  points  in  lA.  IL,  and  WL 
Agatha  L.  Mwgenovich, 
Secretary. 

[FR  Doc.  aa-12MaFiM  1-10-82*48  (^ 

MjjNa  CODE  ms-ai-ii 


[Vdunw  No.  OP-5-101] 

Motor  Carrfers  Permanent  Authority, 
Republications  of  Grants  of  Operating 
Rights  Authority  Prior  to  Certification 

The  following  grants  of  operating 
rights  authorities  are  republished  by 
order  of  the  Commission  to  indicate  a 
broadened  grant  of  authority  over  that 
previously  noticed  in  the  Federal 
Register. 

An  original  and  one  copy  of  petition 
for  leave  to  intervene  must  be  filed  with 
the  Commission  within  30  days  after  the 
date  of  this  Federal  Register  notice 
addressing  specifically  the  i8sue(8) 
indicated  as  the  purpose  for 
republication. 
Agatlia  L.  MMganovick. 
Secretary. 

MC  117878  (Sab-211  (republicatiaa). 
fDed  NoTember  30, 1981,  publishad  in 
the  Federal  Register  issue  of  December 
21, 1981,  and  republished  this  issua 
Applicant:  DWIGHT  CHEEK 
TRUCKING  CO.,  INC.  4831  E.  2»th  S«, 


P.O.  Box  31538,  Amarillo,  TX  79120. 
Representative:  Steven  R.  Swicegood 
(same  address  as  applicant),  (806)  374- 
5217.  A  decision  of  the  Comn^ssion, 
Review  Board  3,  decided  February  23, 
1982,  and  served  March  10, 1982,  finds 
that  the  present  and  future  public 
convenience  and  necessity  require 
operations  by  applicant  in  interstate  or 
foreign  commerce,  as  a  common  carrier, 
by  motor  vehicle,  over  irregular  routes, 
transporting  (1)  meats,  meat  products, 
meat  byproducts,  and  articles 
distributed  by  meat-packing  houses, 
between  Amarillo,  TX,  on  the  one  hand, 
and,  on  the  other,  points  in  Colorado, 
Mississippi,  Utah,  Nevada,  Oregon, 
Washington,  Idaho,  Montana,  Wyoming, 
Kansas.  Texas,  and  Oklahoma,  and  (2) 
the  commodities  described  in  (1)  above, 
and  cheese  and  cheese  products, 
between  points  in  Wisconsin,  Iowa. 
Nebraska,  Kansas,  Illinois,  Missouri. 
Oklahoma,  Texas,  Colorado,  Arkansas, 
Kentucky.  Tennessee,  Louisiana, 
Mississippi,  Alabama.  Georgia,  North 
Carolina,  South  Carolina,  and  Florida, 
that  appUcant  is  fit,  willing,  and  able 
properly  to  perform  such  service  and 
conform  to  the  requirements  of  the 
Interstate  Conunerce  Act  and  the 
Commission's  rules  and  regulations.  The 
purpose  of  this  republication  is  to 
indicate  applicant's  actual  grant  of 
authority. 

[FR  Doc  8Z-UM3  FUod  t-ll-ai;  B^te  •a] 
SHJJNa  CODE  TOM-OI-M 


(Docket  AB-1 11  (8ut>-2)] 

Detroit,  Toie<lo  and  Ironton  Railroad 
Company— Abandonment— in  Ross 
and  Pike  Counties,  OH;  Findings 

The  Conunission  has  issued  a 
certificate  authorizing  Detroit.  Toledo 
and  Ironton  Railroad  Company  to 
abandon  its  line  between  Thrifton  (near 
milepost  249.2)  and  Waverly  (near 
milepost  281)  OH.  a  distance  of  32.4 
miles  in  Ross  and  Pike  Counties,  OH. 
The  abemdonment  certificate  will 
become  effective  30  days  after  this 
publication  unless  the  Commission  also 
finds  that  (1)  A  financially  responsible 
person  has  offered  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
concurrently  on  the  applicant,  with 
o^ies  to  Mr.  Louis  E.  Gitomn.  Room 
4Sl7,  InteEsUte  Coeunerce  Comntisaion. 
Washington,  DC  20423.  not  later  than  10 
days  bma.  pabIicati<Ki  of  thisNodce.  Any 
offer  pcevioQsly  made  must  be  remade 
within  this  10-day  period. 


Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1121.3a 
Agaths  L  Mergenovidi, 
Secretary. 

[FR  Doc.  82-12847  Ffled  S-ll-St  8:46  »m\ 
BNXMQCOOC  70M-01-M 


[Docket  AB-1  ll(Siib^)] 

Detroit,  Toledo  and  Ironton  Railroad 
Company— Abandonment  In  Scioto 
and  Lawrence  Counties,  OH;  Rndlngs 

The  Commission  has  issued  a 
certificate  authorizing  the  Detroit, 
Toledo  and  Ironton  Railroad  Company 
to  abandon  its  mile  rail  line  near  Bloom 
Junction,  OH  (milepost  330.17)  to  the  end 
of  its  line  at  Ironton,  OH  (milepost 
359.52)  in  Scioto  and  Lawrence 
Counties,  OH.  The  abandonment 
certificate  will  become  effective  30  days 
after  this  publication  unless  the 
Commission  also  finds  that  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  piuxhase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
concurrently  on  the  applicant,  with 
copies  to  Mr.  Louis  Gitomer,  Room  5417. 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  no  later  than  10 
days  from  publication  of  this  Notic& 
Any  offer  previously  made  must  be 
remade  within  this  10  day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1121.38. 
Agatha  L.  Margenovkh, 
Secretary. 

[FR  Doc  8Z-UM«  FUad  5-11-81:  k45  anl 

BtLUNOCOOC  ^ns-o^^^t 


[Rnanee  Docket  29874] 

Union  Pacific  Railroad  Company  and 
Oregon  Short  Line  RaHroad 
Company^Abandonment 
Exemption— 2.54  llltes  of  Track  In 
Ogden,UT 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  exenqition. 

summary:  The  Interstate  Commerce 
CommissioQ  exempts  the  abaadoomeat 
by  Oregon  Short  Line  Railroad  C(Hiipany 
and  discontuance  of  service  by  Union 
Pacific  Railroad  Company  over  2.54 
miles  of  track  in  Ogden,  Weber  County, 
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UT  subject  to  conditions  for  the 
protection  of  employees. 
date:  Exemption  is  effective  on  June  11, 
1982.  Petitions  for  reconsideration  must 
be  filed  by  June  1, 1982.  Petitions  for 
stay  must  be  filed  by  May  21, 1982. 
ADDRESSES:  Send  pleadings  to: 

(1)  Section  of  Finance,  Room  5414, 
Interstate  Commerce  Commission,  12th 
St.  and  Constitution  Ave.,  NW., 
Washington,  DC  20423. 

(2)  Petitioner's  Representative:  Mark 
A.  Kalafiit,  Union  Pacific  Railroad 
Company,  1416  Dodge  Street,  Omaha, 
NE  86179. 

Pleadings  should  refer  to  Finance 
Docket  No.  29874. 

FOR  FURTHER  INFORMATION  CONTACT 
Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  contact  T.  S. 
Infosystems,  Inc.,  Room  2227, 12th  & 
Constitution  Avenue,  Washington,  D.C. 
20423.  or  by  calling:  (202)  289-4357— D.C. 
Metropolitan  Area  or  (800)  424-5403 — 
toll  free  for  outside  the  D.C.  area. 

Dated:  May  5, 1982. 

By  the  Commission,  Chairman  Taylor, 
Vice-Chairman  Gilliam,  Commissioners 
Gresham,  Sterrett  and  Andre. 
Agatha  L.  Mergenovicfa, 
Secretary, 

|FR  Doc.  82-12848  Filed  5-11-82:  8:46  am| 
BILLINO  COOC  7I»6-«1-M 


INTERNATIONAL  TRADE 
COMMISSION 

Ilnvestigatlon  Na  731-TA-94  (Preliminary)] 

Bicycle  Tires  and  Tubes  From  Taiwan 

agency:  International  Trade 
Commission. 

ACTION:  Institution  of  a  preliminary 
antidumping  investigation  and 
scheduling  of  a  conference  to  be  held  in 
connection  with  the  investigation. 

summary:  The  U.S.  International  Trade 
Commission  hereby  gives  notice  of  the 
institution  of  investigation  No.  731-TA- 
94  (Preliminary)  under  section  733(a)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an. 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Taiwan  of  bicycle  tires  and 
tubes,  provided  for  in  items  772.48  and 
772.57,  respectively,  of  the  Tariff 
Schedules  of  the  United  States 


(TSUS)(1982),  which  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value. 

effective  date:  April  30, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  MacHatton,  Supervisory 
Investigator,  U.S.  International  Trade 
Commission;  telephone  202-523-0439. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  investigation  is  being  instituted 
following  receipt  of  a  petition  filed  by 
counsel  for  Carlisle  Tire  and  Rubber 
Company,  Carlisle,  Pa.  The  Commission 
must  make  its  determination  in  this 
investigation  within  45  days  after  the 
date  of  the  filing  of  the  petition,  or  by 
June  14, 1982  (19  CFR  207.17).  This 
investigation  will  be  subject  to  the 
provisions  of  part  207  of  the 
Commission's  Rules  and  Practice  and 
Procedure  (19  CFR  Part  207, 44  FR  76457 
and  47  FR  6190),  and  particularly 
subpart  B  thereof.  A  copy  of  the  petition 
filed  in  this  case  is  available  for  public 
inspection  during  official  working  hours 
(8:45  a.m.  to  5:15  pan.)  at  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington,  D.C.  20436,  telephone  202/ 
623-0448. 

Written  Submisnons 

Any  person  may  submit  to  the 
Commission  on  or  before  May  28, 1982,  a 
written  statement  of  information 
pertinent  to  the  subject  matter  of  tliis 
investigation.  A  signed  original  and 
fourteen  copies  of  such  statements  must 
be  submitted. 

Any  business  information  which  a 
submitter  desires  the  Commission  to 
treat  as  confidential  shall  be  submitted 
separately,  and  each  sheet  must  be 
clearly  marked  at  the  top  "Confidenticd 
Business  Data."  Confidential 
submissions  must  conform  with  the 
requirements  of  S  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  data,  will  be  available  for 
public  inspection. 

Conference 

The  Director  of  Operations  of  the 
Commission  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
9:30  a  jn.,  on  May  27, 1982,  at  the  U.S. 
International  Trade  Commission 
Building.  701 E  Street,  NW.,  Washington. 
D.C.  Parties  wishing  to  participate  in  the 
conference  should  contact  the 
Supervisory  Investiga^r  for  the 
investigation,  Mr.  John  MacHatton, 


telephone  202-623-0439.  not  later  than 
May  25, 1982,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in  tliis 
investigation  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference. 

For  further  information  concerning  the 
conduct  of  this  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  B 
(19  CFR  Part  207).  and  part  201.  subparts 
A  through  E  (19  CFR  Part  201).  Further 
information  concerning  the  conduct  of 
the  conference  will  be  provided  by  Mr. 
John  MacHatton. 

This  notice  is  pubUshed  pursuant  to 
§  207.12  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  207.12). 

Issued:  May  6. 1982. 

By  order  of  the  ComiBiMion. 
Kmneth  R.  Mason. 
Secretary. 

|FK  Doc  8Z-12M6  PiiMi  S-ll-SK  SeC  ^ 

I  ooK  Taao-M-n 


IlnvesMgatton  Na  337-TA-101] 

Certain  Hot  Air  Com  Poppers  and 
Components  Thereof;  Termination  of 
Investigation 

agency:  International  Trade 
Commission. 

ACTION:  Termination  of  investigation 
No.  337-TA-lOl  as  the  result  of  the 
dismissal  of  all  remaining  party 
respondents. 

summary:  Notice  is  hereby  given  tliat 
the  Commission  has  granted  Motions 
Nos.  101-41  to  dismiss  three 
respondents  remaining  in  the 
investigation  as  parties  on  the  basis  of 
settlement  agreements  which  the 
complainant  has  entered  into  with  eadi 
of  the  respondents  concerned.  Prior  to 
the  Commission's  action  on  those 
motions,  the  Commission  issued  orders 
terminating  the  investigation  as  to  each 
of  the  other  party  respondents. 
Consequently,  upon  the  granting  of 
Motions  Nos.  101-41,  the  investigation 
has  been  terminated  in  its  entirety. 

AUTHORITY:  The  investigation  was 
conducted  pursuant  to  19  U.S.C 
1337(b)(1).  The  Commission's  authority 
to  terminate  the  proceedings  on  the 
basis  of  settlement  agreements  is 
contained  in  §  210.51(c)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.51(c)). 
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SUPPLEMENTANY  WFOWiUTION.  The 
investigation  was  conducted  in  order  to 
detennine  whether  there  was  a  violation 
of  section  337  of  the  Tariff  Act  of  1930  in 
the  importation  of  certain  hot  air  com 
poppers  and  components  thereof  into 
the  United  States,  or  in  the  sale  of  such 
articles,  which  were  alleged  to  infringe 
claims  1,  2,  3,  and  5  of  U.S.  Letters 
Patent  4,17a843,  the  effect  or  tendency 
of  which  was  to  destroy  or  snbstantiaUy 
injure  an  industry,  efficiently  and 
economically  operated,  in  the  United 
States.  These  proceedings  were  initiated 
on  the  basis  of  a  complaint  Hied  on 
behalf  of  Wear-Ever  Aluminum.  Inc.,  a 
wholly  owned  subsidiary  of  the 
Aluminum  Company  of  America  and  the 
assignee  of  the  patent  in  question. 

On  January  5, 1982.  the  complainant 
and  respondents  Yamada  Electric 
Industries.  Ltd..  Sunbeam  Corp.,  and 
Maxim  Associates  Corp.  filed  joint 
motions  to  terminate  the  investigation 
with  respect  to  those  respondents. 
Supplements  to  the  motions  were  filed 
on  January  12, 1982.  Termination  was 
sought  on  the  basis  of  settlement 
agreements  which  the  complainant  had 
entered  into  with  each  of  the 
respondents  concerned.  The  motions 
were  supported  by  the  Commission 
investigative  attorney.  On  January  19, 
1982,  the  presiding  officer  issued  an 
order  reconmiending  that  the 
Commission  accept  the  settiement 
agreements  and  that  Motions  Nos.  101- 
41  be  granted. 

Before  taking  final  action  on  this 
matter,  the  Commission  published  notice 
of  the  motions  along  with 
nonconfidential  summaries  of  the 
agreements  in  the  Federal  Register  and 
solicited  written  comments  on  the 
proposed  termination  from  the  public 
and  other  Federal  agencies.  (47  FR 
17348,  Feb.  18, 1982)  No  comments 
adverse  to  termination  were  received. 

On  April  27, 1982,  the  Commission 
voted  to  grant  Motions  Nos.  101-41  and 
to  issue  an  order  dismissing  Yamada, 
Sunbeam,  and  Mfixim  as  respondents  in 
these  proceedings.  Prior  to  the  granting 
of  those  motions,  the  Commission  had 
issued  orders  dismissing  each  of  the 
other  party  respondents.  Consequently, 
upon  the  granting  of  Motions  Nos.  101- 
41,  no  respondents  remained  in  the 
proceedings.  Thus,  the  investigation  was 
terminated  in  its  entirety. 

Copies  of  the  motions,  the  settlement 
agreements  (except  for  the  confidential 
business  information  contained  therein], 
the  Commission's  Action  and  Order,  and 
all  other  nonconfidential  documents  on 
the  record  of  this  investigation  are 
available  for  public  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 


p.m.)  in  the  Office  of  the  Secretary.  U.S. 
International  Trade  Comnission,  701  E 

Sti-eet  NW.,  Room  156,  Washington,  D.C. 
20436,  telephone  202-523-0471. 
FOR  FURTHER  INFORMATION  CONTACT: 
P.  N.  Smithey.  Esq..  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  701  E  Sti«et  NW., 
Room  224.  Washington.  D.C.  20436, 
telephone  202-523-0350. 

Issued  May  4. 1982. 

By  Order  of  the  Cominissioo. 
KeiHMn  R.  Mason, 
Secretary. 

[FK  Doc  83-12048  FUed  S-1V-8I:  8:45  unl 
BHJJNO  CODE  TUO-OS-M 

Ilnvestfgatlon  Na  337-TA-3} 

Doxycycline;  Denial  of  Motion  To 
Modify  Exclusion  Order 

agency:  Intematiooal  Trade 
Commission. 

ACnOK  Denial  of  motion  to  modify 
exclusion  order. 

SUTPLEMBfTARY  MPORMATKNl:  On  April 

12. 1979,  the  Conunission  issued  an 
order  prohibition  the  importation  into 
the  United  States  of  doxycycline  falling 
within  claim  10  of  U.S.  Letters  Patent 
3,200,149  for  the  remaining  term  of  the 
patent  except  under  license.  "ITiat  order 
is  now  in  fwce. 

On  November  5, 1981,  Danbury 
Pharmacal,  Ino,  filed  a  motion  with  the 
Commissioa  seeking  modification  of  the 
doxycycline  exclusion  order  to  permit 
the  importation  of  small  quantities  of 
doxycycline  to  be  used  for  the  purpose 
of  obtaining  Food  and  Drug 
Administration  certification  under  21 
U.S.C  357.  and  not  for  sale  to  the 
consumeing  public 

On  May  4, 1982,  the  Conunission 
denied  the  Danbury  motion  as  moot  In 
light  of  a  Federal  court  decision 
enjoining  Danbury  from  seeking 
modification  of  the  Commission's 
exclusion  order. 

FOR  FURTHER  INFORMATION  CONTACT 

Lairold  M.  Street,  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission.  701  E  Street  NW., 
Washington.  D.C.  20436.  telephone  202- 
523-0124. 

Issued:  May  5, 1982. 
By  order  of  the  Commission. 
Kenneth  R.  Mmnn. 

Secretary.  "* 

pn<  Doc  aS-UMS  PHid  (-ll-8ft  MI  ■■! 
BtUJNO  COOe  702(M»-M 


[332-731 

Extension  of  Period  for  Public 
Comment  on  Explanatory  Notes  to 
Certain  Provisionaiiy  Adopted 
Chaptars  of  the  Harmonlxed 
Commodity  Description  and  Cocflng 
System 

AGENCY:  International  Trade 
Commission. 

action:  Extension  of  period  for  public 
comment  pursuant  to  Commission 
Investigation  No.  332-73,  on  volumes  3, 
4,  and  5f  Explanatory  Notes  to  sixteen 
provisionally  adopted  chapters  of  the 
Harmonized  Conunodity  Description 
and  Coding  System  (Harmonized 
System),  as  described  in  the 
Commission's  public  notice  of  April  14. 
1982  (47  FR  17135.  April  21. 1982). 

WRITTEN  siiSMisstONS:  Parties  wishing 
to  submit  written  comments  should  do 
so  by  filing  them  with  the  Secretary  of 
the  Commission  at  his  office.  701  E 
Sti«et.  NW..  Washington.  DC  20436.  no 
later  than  the  close  of  business  on  June 
15, 1962.  Copies  of  the  Explanatory 
Notes  are  available  for  public  inspection 
at  that  office  or  may  be  sent  upon 
request  Previously,  the  deadline  for 
submission  of  written  comments  was 
April  30, 1982. 

FOR  FURTHER  INFORMA-nON  CONTACT: 

Eugene  A.  Rosengarden,  Director,  or 
Holm  Kappler,  Deputy  Director,  Office 
of  Tariff  Affairs,  U.S.  International 
Trade  Commission,  701  E  Sti-eet,  NW.. 
Washington.  DC  20436.  telephone  (202) 
523-0370  or  0362. 

Issued:  Ii^y  5. 1962. 
By  order  of  the  Conunission. 
Kenneth  Maaon. 

Secretary. 

[FR  Doc.  BZ-12944  FUed  S-ll-aK  8:45  am) 
BILUNQ  0006  7in0-«t-« 


[Investigation  No.  73t-TA-93  (PreHninMy)! 

Froien  French  Fried  Potatoes  From 
Canada 

agency:  International  Trade 

Commission. 

action:  Institution  of  preliminary 

antidumping  investigaticm  and 

scheduling  of  a  conference  to  be  held  in 

connection  therewith. 

summary:  The  VS.  International  Trade 
Commission  hereby  gives  notice  of  the 
institution  of  investigation  No.  731-TA- 
93  (Preliminary)  under  section  733(a)  of 
the  Tariff  Act  of  1930  (19  US.C. 
1673b(a))  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
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injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Canada  of  &x)zen  frendi 
fried  potatoes,  provided  for  in  item 
141.86  of  the  Tariff  Schedules  of  die 
United  States,  which  are  allegedly  being 
sold  in  the  United  States  at  less  than  fair 
value  [LTFV). 

EFFECTIVE  DATE!  April  30.  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Schechter.  Office  of  Investigations, 
U.S.  International  Trade  Ckjmmission, 
telephone  202/523-0300. 
SUPPLEMENTARY  information: 

Packgroaiid 

This  investigation  is  being  instituted 
following  receipt  of  a  petition  filed  by 
counsel  for  McCain  Inc.,  Washburn, 
Maine.  The  Commission  must  make  its 
determination  in  this  investigation 
within  45  days  after  the  date  of  the  filing 
of  the  petition,  or  by  June  14, 1982  (19 
CFR  207.17).  This  investigation  will  be 
subject  to  the  provisions  of  part  207  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  Part  207,  44  FR  76457 
and  47  FR  6190),  and  particularly 
subpart  B  thereof.  A  nonconfidential 
copy  of  the  petition  is  available  for 
pubUc  inspection  during  official  working 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission,  701  E 
Street,  hfW..  Washington.  D.C.  20436, 
Telephone  202/523-0448. 

Wiitteo  Submisaiana 

Any  person  may  submit  to  the 
Commission  on  or  before  May  28, 1982,  a 
written  statement  of  information 
pertinent  to  the  subject  matter  of  this 
investigation.  A  signed  original  and 
fourteen  copies  of  such  statements  must 
be  submitted. 

Any  business  information  which  a 
submitter  desires  the  Commission  to 
treat  as  confidential  shall  be  submitted 
separately,  and  each  sheet  must  be 
clearly  marked  at  the  top  "Confidential 
Business  Data."  Confidential 
submissions  must  conform  with  the 
requirements  of  S  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  data,  will  be  available  for 
public  inspection. 

Conference 

The  Director  of  Operations  of  the 

Commission  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
lOKX)  a  js„  on  May  25, 1982,  at  the  U.S. 
International  Trade  Commission 
Building,  701  E  Street.  NW.,  Washington. 


D.C  Parties  wishing  to  participate  in  the 
conference  should  contact  the 
supervisory  investigator  for  the 
investigation,  John  Mac  Hatton. 
telephone  202/523-0439,  not  later  than 
May  20, 1982,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in  diis 
investigation  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference. 

For  fmlher  information  concerning  the 
conduct  of  this  investigation  rules  and 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  B 
(19  CFR  Part  207),  and  part  201,  subparts 
A  dirough  E  (19  CFR  Part  201),  47  FR 
6182.  February  la  1982.  Further 
information  concerning  the  conduct  of 
the  conference  will  be  provided  by  Mr. 
MacHatton. 

This  notice  is  published  pursuant  to 
§  207.12  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  207.12). 

Issued:  May  5, 19S2. 
By  order  of  the  Commiasioa. 
Keonetfa  P.  Mason. 

Secretary. 

(FR  Doc  e-UM7  FUed  G-ll-8£  a>45  am| 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Inter-Arts  Advisory  Panel  (Challenge); 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  biter-Arts 
Advisory  Panel  (Challenge)  to  the 
National  Council  on  the  Arts  to  be  held 
on  June  23, 1982,  from  9KX)  a.nL-6:30  p.m. 
in  room  1426  of  the  Coliunbia  Plaza 
Office  Complex,  2401  E  Street  NW„ 
Washington,  D.C.  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  die  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  appbcants.  In  accordance  witih  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuamt  to 
subsections  (c)  (4),  (6)  and  9(b)  of 
section  552b  of  Tide  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 


John  H.  Clark.  Advisory  Conmuttee 

Management  Officer,  National 

Endowment  for  the  Arts,  Washington. 

D.C.  20506,  or  call  (202)  634-607a 

|olmH.ClMk. 

Director,  Office  of  Council  and  Pmef 

Operatiom,  National  Endowment  for  the  Artt. 

Mays,  1982. 

r™  Pirr  r  I'—  nil!  n  11  rt  >  M 1^ 


Museum  Advisory  Panel  (PoMcyk 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Museum 
Advisory  Panel  (Policy)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
8-9, 1982,  from  9l00  a.in.-S:30  p.m.  in 
room  1422  of  the  Columbia  Plaza  Office 
Complex,  2401  EL  Street,  NW.. 
Washington,  D.C.  2050a 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  8, 1982,  from  9in 
ajn.-5:30  p.m.  to  discuss  policy  and 
future  directions. 

The  remaining  sessions  of  this 
meeting  on  June  9, 1982,  from  9M  ajn.- 
5:30  p.m.  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  apphcations  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  die 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
pubUshed  in  the  Federal  Register  of 
February  13. 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  9(b)  of  section 
552b  of  Tide  5.  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington. 
D.C.  20506,  or  call  (202)  634-6070. 
JofanRClaik. 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
May  5. 1982. 

|FK  Doc.  tOr-vagr  TOed  S-II-K:  MS  am) 
BILUNQCOOE  TSST-OVM 


Music  Advisory  Panel  (Challenge) 
Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Challenge)  to  the 
National  Council  on  the  Arts  to  be  held 
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on  June  7, 1982,  from  9K)0  a  jn.-6:30  p.ni. 
in  room  1422  of  the  Columbia  Plaza 
Office  Complex.  2401  E  Street.  NW.. 
Washington.  D.C  20506. 

This  meetiijg  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Regiister  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4),  (6)  and  9(b)  of 
section  552b  of  Title  5.  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endownment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  (202)  634-6070. 
John  H.  Ckik. 

Director,  Office  of  Council  and  Panel 

Operations,  National  Endowment  for  the  Arts. 

May  5. 1982. 

|FR  Doc  SZ-12888  FUed  S-11-S2:  M6  am| 

BIUJNO  CODE  75S7-«VII 


Theater  Advisory  Panel  (Irrtermediate 
Companies);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Theater 
Advisory  Panel  (Intermediate 
Companies)  to  the  National  Council  on 
the  Arts  to  be  held  on  June  7-8, 1982, 
from  9:00  a.m.-5:30  p.m.  in  room  1428  of 
the  Columbia  Plaza  Office  Complex, 
2401 E  Street,  NW.,  Washington.  D.C 
20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  appHcants.  In  accordance  with  the 
detennination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  9(b)  of  section 
552b  of  Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Qark.  Advisory  Committee 
Management  Officer,  National 
Endownent  for  the  Arts,  Washington, 


D.C.  20506.  or  call  (202)  e34-607a 
John  H.  daik. 

Director.  Office  of  Council  and  Panel 
Operations,  National  Endowmment  for  the 
Arts. 

May  5. 1982. 

(FR  Doc  S2-12880  Filed  5-11-82;  SstS  ud) 
BUXMO  COOe  7SI7-01-II 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on 
Advanced  Reactor;  Meeting 
Cancellation 

The  ACRS  Subcommittee  on 
Advanced  Reactors  scheduled  for  May 
17  and  18. 1982.  at  the  Argonne  National 
Laboratory,  Building  208.  Room  C-234. 
Argonne,  OL  has  been  cancelled 
indefinitely.  Notice  of  this  meeting  was 
published  May  4, 1982  (47  FR  19255). 

Dated:  May  7, 1982. 
loliii  C  Hoyk. 
Advisory  Committee  Management  Officer. 

PH  Doc  82-12SSe  Filed  5-11-82;  8;45  am) 
BIUJNO  COOE  7SM-01-M 

(Docket  Na  50-293] 

Boston  Edison  Co.  (Pilgrim  Nudear 
Power  Station);  Exemption 

I 

The  Boston  Edison  Company  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-35  which 
authorizes  operation  of  the  Pilgrim 
Nuclear  Power  Station.  This  license 
provides,  among  other  things,  that  it  is 
subject  to  all  rules,  regulations  and 
Orders  of  the  Commission  now  or 
hereafter  in  effect.    . 

The  facility  is  comprised  of  a  boiling 
water  reactor  at  the  licensee's  site 
located  in  Plymouth  County, 
Massachusetts. 

n 

On  November  19, 1980,  the 
Commission  published  a  revised  10  CFR 
50.48  and  a  new  Appendix  R  to  10  CFR 
50  regarding  fire  protection  features  of 
nuclear  power  plants  (45  FR  76602).  The 
revised  \  50.48(c)  and  Appendix  R 
became  effective  on  February  17, 1981. 
Section  50.48(c)  established  the 
schedules  for  satisfying  the  provisions  of 
Appendix  R.  Section  HI  of  Appendix  R 
contains  fifteen  subsections,  lettered  A 
through  O,  each  of  which  specifies 
requirements  for  a  particular  aspect  of 
the  fire  protection  features  at  a  nuclear 
power  plant.  One  of  these  fifteen 
subsections,  II1.,G.,  is  the  subject  of  this 
Exemption.  Subsection  ID.G.  specifies 
detailed  requirements  for  fire  protection 


of  the  equipment  used  for  safe  shutdown 
by  means  of  separation  and  barriers 
(ni.G.2).  If  the  requirements  for 
separation  and  barriers  could  not  be  met 
in  an  area,  alternatives  safe  shutdown 
capability,  independent  of  that  area  and 
equipment  in  that  area,  was  required 
(m.G.3). 

Section  50.48(c)  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  within  a 
spedfied  time  from  the  effective  date  of 
this  fire  protection  rule.  February  17, 
1981,  except  for  modifications  to  provide 
alternative  safe  shutdown  capability. 
These  latter  modifications  (III.G.3) 
require  NRC  review  and  approval. 
Hence.  Section  50.48(c)  requires  their 
completion  within  a  certain  time  after 
NRC  approval.  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capability  was  specified  as  March  19, 
1981. 

By  letter  dated  March  9, 1981,  as 
amended  October  29, 1981,  and  March 
11, 1982,  Boston  Edison  Company 
requested  exemptions  from  10  CFR 
60.48(c)  with  respect  to  the  requirements 
of  Section  III.G  of  Appendix  R  as 
follows: 

(1)  Extend  from  March  19. 1981,  to 
June  30, 1982,  the  date  for  submittal  of 
plans  and  schedules  to  achieve 
compliance  with  III.G.2  required  by 

S  50.48(c)(5): 

(2)  Extend  from  March  19, 1981,  to 
June  30, 1982,  the  date  for  filing 
additional  exemptions  from  III.G. 
pursuant  to  §§  50.12(a)  and  50.48(c)(6); 

(3)  Extend  from  March  19, 1981,  to 
June  30, 1982,  the  date  for  submittal  of      ' 
design  descriptions  of  alternative  or 
dedicated  shutdown  systems  to  comply 
with  Section  III.G.3.,  if  such  are 
necessary;  and 

(4)  Extend  from  February  17, 1981,  to 
June  3a  1982,  the  date  from  which  the 
installation  schedules  established  in 

S  50.46(c)  (2)  and  (3)  are  calculated. 

When  this  Fire  Protection  Rule  was 
approved  by  the  Commission,  it  was 
understood  that  the  time  required  for 
each  licensee  to  re-examine  those 
previously-approved  configurations  at 
its  plant  to  determine  whether  they  meet 
the  requirements  of  Section  II1.G  of 
Appendix  R  to  10  CFR  50  was  not  well 
Icnown  and  would  vary  depending  upon 
the  degree  of  conformance.  For  each 
item  of  nonconformance  that  was  found, 
a  fire  hazards  analysis  had  to  be 
performed  to  determme  whether  the 
existing  configuration  provided 
sufficient  fire  protection.  If  it  did,  a  basis 
had  to  be  formulated  for  an  exemption 
request.  If  it  did  not,  modifications  to 
either  meet  the  requirements  of 
Appendix  R  or  to  provide  some  other 
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acceptable  configuration,  that  could  be 
justified  for  an  exemption,  had  to  be 
designed.  Where  fire  protection  features 
alone  could  not  ensure  protection  of  safe 
shutdown  capability,  alternative  safe 
shutdown  capability  had  to  be  designed 
as  required  by  Section  III.G.3.  of 
Appendix  R.  Depending  upon  other 
extensiveness  and  number  of  the  areas 
involved,  the  time  required  for  this  re- 
examination, reanalysis  and  redesign 
could  vary  from  a  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one,  short-term  date 
for  all  licensees  in  the  interest  of 
ensuring  a  best-effort  expedited 
completion  of  compliance  with  the  Fire 
Protection  Rule,  recognizing  that  there 
would  be  number  of  licensees  who  could 
not  meet  these  time  restraints  but  who 
could  then  request  appropriate  relief 
through  the  exemption  process. 
Licensees  for  44  of  the  72  plfmts  to 
which  Appendix  R  applies  (plants  with 
an  operating  license  issued  prior  to 
January  1, 1979)  have  requested  such 
schedidar  relief. 

The  licensees  for  the  remaining  28 
plants  made  submittals  to  meet  the 
schedular  requirements  of  S  50.48(c).  All 
of  these  submittals,  however,  were 
deficient  in  some  respects.  In  general 
much  of  the  information  requested  in  a 
generic  letter  (81-12)  dated  February  20, 
1981,  to  the  licensees  of  all  72  plants, 
was  not  provided.  Therefore,  additional 
time  is  being  used  to  complete  those 
submittals  also. 

m 

Prior  to  the  issuance  of  Appendix  R. 
the  Pilgrim  Nuclear  Power  Station  had 
been  reviewed  against  the  criteria  of 
Appendix  A  to  the  Branch  Technical 
Position  9.5-1  (BTP  9.5-1).  The  BTP  9.5-1 
was  developed  to  reslove  the  lessons 
learned  from  the  fire  at  the  Browns 
Ferry  Nuclear  Plant.  It  is  broader  in 
scope  than  Appendix  R,  formed  the 
nucleus  of  the  criteria  developed  further 
in  Appendix  R  and  in  its  present, 
revised  form  constitutes  the  section  of 
the  Standard  Review  Plan  used  for  the 
review  of  applications  for  construction 
permits  and  operating  licenses  of  new 
plants.  The  review  was  completed  by 
the  NRC  staff  and  its  fire  protection 
consultants  and  a  Fire  Protection  Safety 
Evaluation  (FPSER)  was  issued.  A  few 
items  remained  unresolved  Further 
discourse  between  the  licensee  and  the 
NRC  staff  resulted  in  rssoluticHi  of  these 
items  as  documented  in  supplements  to 
the  FPSER.  The  FPSER  and  its 
supplements  supported  the  issuance  of 
an  amendment  to  the  operating  license 


of  the  PUgim  Station  '  w^ch  required 
modifications  to  be  made  to  plant 
physical  features,  systems  and 
administrative  controls  to  meet  the 
criteria  of  Appendix  A  to  BTP  9.5-1.  All 
of  these  modifications  have  been 
completed.  Therefore,  the  Pilgrim 
Nuclear  Power  Station  has  been 
upgraded  to  a  high  degree  of  fire 
protection  already  and  the  extensive 
reassessment  involved  in  this  request 
for  additional  time  is  to  quantify,  in 
detail,  the  differences  between  what 
was  recendy  approved  and  the  specific 
requirements  of  Section  III.G  of 
Appendix  R  to  10  CFR  50. 

As  mentioned  earlier  there  are  14 
other  subsections  which  contain  criteria 
for  other  aspects  of  fire  protection 
features.  One  of  these.  Section  IIIJ., 
provides  the  criteria  for  Alternative  and 
Dedicated  Safe  Shutdown  Capability 
and  thus  affects  the  final  reassessment 
and  redesign,  if  necessary,  of  this 
feature  at  the  Pilgrim  Station. 
Nevertheless,  this  means  that 
compliance  with  the  remaining 
applicable  sections  of  Appendix  R  have 
been  or  will  be  completed  on  or  before 
the  implementation  dates  required  by 
the  Fire  Protection  Rule. 

Based  on  the  above  considerations, 
we  find  that  the  licensee  has  completed 
a  substantial  part  of  the  fire  protection 
features  at  Pilgrim  in  conformance  with 
the  requirements  of  the  Fire  Protection 
Rule  and  is  applying  significant  effort  to 
complete  the  reassessment  of  any 
remaining  modifications  which  might  be 
necessary  for  strict  conformance  with 
Section  nLG.  We  find  that  because  of 
the  already-completed  upgrading  of 
these  facilities,  there  is  no  undue  risk  to 
the  health  and  safety  of  the  public 
involved  with  continued  operation  until 
die  completion  of  this  reassessment  on 
June  30, 1982.  Therefore,  an  exemption 
should  be  granted  to  allow  such  time  for 
completion.  However,  because  we  have 
found  that  most  submittals  of  this 
reanalysis  to  date  from  other  licensees 
have  not  been  complete;  that  is.  not  all 
of  the  information  requested  by  Generic 
Letter  81-12  dated  February  2a  1981. 
was  provided,  we  are  adding  a 
conditions  to  this  Exemption  that 
requires  aU  such  information  to  be 
submitted  by  the  date  granted. 

IV 

Accordin^y,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
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hereby  grants  dte  following  exemptions 
with  respect  to  the  requirements  of 
Section  nLG.  of  Appmdix  R  to  10  CFR 
50: 

(1)  The  date.  March  19. 1981,  for 
submittal  of  plans  and  schedules  to 
achieve  compliance  as  required  by 

§  50.48(c)(5)  is  extended  to  June  30, 1982: 

(2)  The  date,  March  19, 1981.  for  filing 
exemption  requests  pursuant  to 

i  50.*8{c)[6)  which  includes  a  tolling 
provision  is  extended  to  June  30, 1982: 

(3)  The  date.  March  19, 1981,  for 
submittal  of  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  Section  IILG.3. 
as  required  by  i  50.48(cK5)  is  extended 
to  June  30, 1982;  and 

(4)  The  date,  February  17. 1981.  from 
which  the  installation  schedules 
established  in  S  50.48(c)  (2)  and  (3)  are 
calculated,  is  extended  to  Jime  20, 1962; 

Provided  the  following  conditions  are 
met 

(1)  Requests  for  exemption  pursuant 
to  §  50.48(c)(6)  must  include: 

(a)  A  concise  statement  of  die  extent 
of  the  exemption; 

(b)  A  concise  description  of  the 
proposed  alternative  design  features 
related  to  assuring  post-fire  shutdown 
capability;  and 

(c)  A  sound  technical  basis  that 
justifies  the  proposed  alternative  in 
terms  of  protection  afforded  to  post-fire 
shutdown  capability,  degree  of 
enhancement  in  fire  safety  by  full 
compliance  with  IILG  requirements,  or 
the  detriment  to  plant  safety  incurred  by 
full  compliance  with  IILG.  A  simple 
statement  that  the  feature  for  which  the 
exemption  is  requested  was  previously 
approved  by  the  staff  is  not  sufficient  A 
simple  assertion  that  in  the  Ucensee's 
judgment  the  feature  for  which  the 
exemption  is  requested  is  adequate  fire 
protection  is  not  sufficient 

(2)  The  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  Subsection 
in.G.3.,  as  required  by  S  50.48(c)(5)  shaD 
include  a  point-by-point  response  to 
each  item  in  section  8  of  Enclosure  1  to 
generic  letter  81-12  dated  February  20. 
1981,  and  to  each  item  in  Enclosure  2  to 
generic  letter  81-12,  dated  February  20. 
1981. 

ff  the  licensee  does  not  meet  the 
above  conditions,  the  licensee  will  be 
found  in  violation  of  10  CFR  5a4a(c) 
even  thou^  the  submittal  may  be  made 
within  the  time  limit  granted  by  the 
exemption.  U  such  a  violation  oocora, 
imposition  of  a  civil  penalty  will  be 
considered  vadat  section  ZM  of  tke 
Atomic  Eaargf  Act  as  amended.  S«cli  a 
violation  wiU  be  a  continuing  one 
beginning  with  the  data  set  in  the 
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exemption  for  submittal  and  terminating 
when  all  inadequacies  are  corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  staff,  caused  by  the 
workload  associated  with  reviewing  all 
of  the  submittals  falling  due  near  the 
same  time,  will  not  relieve  the  licensee 
of  the  responsibility  for  completeness  of 
the  submittal,  nor  will  such  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated. 

The  NRC  staff  has  determined  that  the 
granting  of  this  exemption  will  not  result 
in  any  significant  environmental  impact 
and  that  pursuant  to  10  CFR  51.5(d)(4) 
an  environmental  impact  statement  or 
negative  declaration  and  environmental 
impact  appraisal  need  not  be  prepared 
in  connection  with  this  action. 

Dated  at  Bethesda,  Maryland,  this  4th  day 
of  May  1982. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 

Director,  Off  ice  of  Nuclear  Reactor 
Regulation. 

(FR  Doc  S2-12SS0  Filed  &-11-S2:  8:45  am) 
aiLLMa  CODE  7SM>-01-« 

[Docket  No*.  50-325  and  50-324] 

Carolina  Power  &  Light  Co.  (Brunswick 
Steam  Electric  Plant  Units  1  and  2); 
Exemption 

I 

The  Carolina  Power  &  Light  Company 
(the  licensee]  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-71  and 
DPR-62  which  authorize  operation  of  the 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2.  These  licenses  provide,  among 
other  things,  that  they  are  subject  to  all 
rules,  regulations  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  comprises  two  boiling 
water  reactors  at  the  licensee's  site 
located  in  Bnmswick  County,  North 
Carolina. 

n 

On  November  19, 1980,  the 
Commission  published  a  revised  10  CFR 
50.48  and  a  new  Appendix  R  to  10  CFR 
Part  50  regarding  fire  protection  features 
of  nuclear  power  plants  (45  FR  76602). 
The  revised  {  50.48  and  Appendix  R 
became  effective  on  February  17, 1981. 
Section  50.48(c)  established  the 
schedules  for  satisfying  the  provisions  of 
Appendix  R.  Section  m  of  Appendix  R 
contains  15  subsections,  lettered  A 
through  O,  each  of  which  specifies 
requirements  for  a  particular  aspect  of 
the  fire  protection  features  at  a  nuclear 
power  plant  One  of  these  15 
subsections.  III.G.,  is  the  subject  of  this 
Exemption.  Subsection  III.G.  specifies 
detailed  requirements  for  fire  protection 


of  the  equipment  nsed  for  safe  shutdown 
by  means  of  separation  and  barriers 
(III.G.2].  If  the  requirements  for 
separation  and  barriers  could  not  be  met 
in  an  area,  alternative  safe  shutdown 
capability,  independent  of  that  area  and 
equipment  in  that  area,  was  required 
(m.G.3). 

Section  50.48(c)  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  within  a 
specified  time  from  the  effective  date  of 
this  fire  protection  rule,  February  17, 
1981,  except  for  modifications  to  provide 
alternative  safe  shutdown  capability. 
These  latter  modifications  (III.G.3) 
require  NRC  review  and  approval. 
Hence,  §  50.48(c)  requires  their 
completion  within  a  certain  time  after 
NRC  approval.  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capability  was  specified  as  March  19. 
1981. 

By  letter  dated  March  6. 1981.  as 
amended  September  14, 1981.  and 
January  18, 1982,  Carolina  Power  &  Light 
Company  requested  exemptions  bom.  10 
CFR  50.48(c)  with  respect  to  the 
requirements  of  Section  m.G  of 
Appendix  R  as  follows: 

(1)  Extend  from  March  19, 1981,  to 
June  30, 1982,  the  date  for  submittal  of 
plans  and  schedules  to  achieve 
compliance  with  III.G.2  required  by 

S  50.48(c)(5); 

(2)  Extend  from  March  19, 1981.  to 
June  30, 1982,  the  date  for  filing 
additional  exemptions  from  Section 
m.G.  pursuant  to  SS  50.12(a)  and 
50.46(c)(6): 

(3)  Extend  from  March  19. 1981.  to 
June  30, 1982,  the  date  for  submittal  of 
design  descriptions  of  alternative  or 
dedicated  shutdown  systems  to  comply 
with  Section  III.G.3.,  if  such  are 
necessary;  and 

(4)  Extend  from  February  17, 1981,  to 
June  30. 1982.  the  date  from  which  the 
installation  schedules  established  in 

§  50.48(c)  (2)  and  (3)  are  calculated. 

When  this  Fire  Protection  Rule  was 
approved  by  the  Commission,  it  was 
understood  that  the  time  required  for 
each  licensee  to  reexamine  those 
previously-approved  configurations  at 
its  plant  to  determine  whether  they  meet 
the  requirements  of  Section  I1I.G  of 
Appendix  R  to  10  CFR  SO  was  not  well 
known  and  would  vary  depending  upon 
the  degree  of  conformance.  For  each 
item  of  nonconformance  that  was  found, 
a  fire  hazards  analysis  had  to  be 
performed  to  determine  whether  the 
existing  configuration  provided 
sufficient  fire  protection.  If  it  did.  a  basis 
had  to  be  formulated  for  an  exemption 
request  If  it  did  not  modifications  to 
either  meet  the  requirements  of 


Appendix  R  or  to  provide  some  other 
acceptable  configuration,  that  could  be 
justified  for  an  exemption,  had  to  be 
designed.  Where  fire  protection  features 
alone  could  not  ensure  protection  of  safe 
shutdown  capability,  alternative  safe 
shutdown  capability  had  to  be  designed 
as  required  by  Section  III.G.3.  of 
Appendix  R.  Depending  upon  the 
extensiveness  and  number  of  the  areas 
involved,  the  time  required  for  this 
reexamination,  reanalysis  and  redesign 
could  vary  from  a  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one,  short-term  date 
for  all  licensees  in  the  interest  of 
ensuring  a  best-effort,  expedited 
completion  of  compliance  with  the  Fire 
Protection  Rule,  recognizing  that  there 
would  be  a  number  of  hcensees  who 
could  not  meet  these  time  restraints  but 
who  could  then  request  appropriate 
relief  through  the  exemption  process. 
Licensees  for  44  of  the  72  plants  to 
which  Appendix  R  applies  (plants  with 
an  operating  license  issued  prior  to 
January  1, 1979)  have  requested  such 
scheduler  relief. 

The  licensees  for  the  remaining  28 
plants  made  submittals  to  meet  ^e 
schedular  requirements  of  $  50.48(c).  In 
general,  much  of  the  information 
requested  in  a  generic  letter  (81-12) 
dated  February  20, 1981,  to  the  licensees 
of  all  72  plants,  was  not  provided. 
Therefore,  additional  time  is  being  used 
to  complete  those  submittals  also. 

in 

Prior  to  the  issuance  of  Appendix  R. 
the  Brunswick  Units  had  been  reviewed 
against  the  criteria  of  Appendix  A  to  the 
Branch  Technical  Position  9.5-1  (DTP 
9.5-1).  The  BTP  9.5-1  was  developed  to 
resolve  the  lessons  learned  from  the  fire 
at  the  Browns  Ferry  Nuclear  Plant  It  is 
broader  in  scope  than  Appendix  R, 
formed  the  nucleus  of  the  criteria 
developed  further  in  Appendix  R  and  in 
its  present,  revised  form  constitutes  the 
section  of  the  Standard  Review  Plan 
used  for  the  review  of  applications  for 
construction  permits  and  operating 
licenses  of  new  plants.  The  review  was 
completed  by  the  NRC  staff  and  its  fire 
protection  consultants  and  a  Fire 
Protection  Safety  Evaluation  (FPSER) 
was  issued.  A  few  items  remained 
unresolved.  Further  discourse  between 
the  licensee  and  the  NRC  staff  resulted 
in  resolution  of  these  items  as 
documented  in  two  supplements  to  the 
FPSER.  The  FPSER  and  its  supplements 
supported  the  issuance  of  amendments 
to  the  operating  licenses  of  the 
Brunswick  Units'  which  required 


'  Bnmswick  Unit  1— Operating  License  DPR-71: 
Amendment  11  supported  by  FPSER  issued 
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modifications  to  be  made  to  plant 
physical  features,  systems,  and 
administrative  controls  to  meet  the 
criteria  of  Appendix  A  to  DTP  9.S-1.  All 
of  these  modifications  have  been 
completed.  Therefore,  the  Brunswick 
Units  have  been  upgraded  to  a  high 
degree  of  tire  protection  already  and  the 
extensive  reassessment  involved  in  this 
request  for  additional  time  is  to 
quantify,  in  detail,  the  differences 
betweeen  what  was  recently  approved 
and  the  specific  requirements  of  Section 
nLG  to  Appendix  R  of  10  CFR  50. 

Based  on  the  above  considerations. 
we  find  that  the  licensee  has  completed 
a  substantial  part  of  the  fire  protection 
features  at  the  Brunswick  Units  in 
confoemance  with  the  requirements  of 
the  Fire  Protection  Rule  and  is  applying 
significant  effort  to  complete  the 
reassessment  of  any  remaining 
modifications  which  might  be  necessary 
for  strict  conformance  with  Section 
ni.G.  We  find  that  because  of  the 
already-completed  upgrading  of  these 
facilities,  there  is  no  undue  risk  to  the 
health  and  safety  of  the  public  involved 
with  continued  operation  until  the 
completion  of  this  reassessment  on  Jime 
30, 1982.  Therefore,  an  exemption  should 
be  granted  to  allow  such  time  for 
completion.  However,  because  we  have 
found  that  most  submittals  of  this 
reanalysis  to  date  from  other  licensees 
have  not  been  complete;  that  is,  not  all 
of  the  information  requested  by  generic 
letter  81-12  dated  February  20. 1981. 
was  provided,  we  are  addhig  a  condition 
to  this  exemption  that  requires  all  such 
information  to  be  submitted  by  the  date 
granted. 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law 
and  wrill  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  the  following  exemptions 
with  respect  to  the  requirements  of 
Section  in.G  of  Appendix  R  to  10  CFR 
50: 

(1)  The  date,  March  19, 1981.  for 
submittal  of  plan  and  schedules  to 
achieve  cx>mpliance  as  required  by 
i  50.48(c)(5]  is  extended  to  June  30, 1982; 


Novamber  22. 1977.  Amandinent  23  supported  by 
Supplement  1  to  FPSER  issued  April  8. 1978. 
Ameodmeat  28  supported  by  SuppUnent  1  to 
FPSBt  iasMd  |vne  11, 1880. 

BniMwick  IMit »— Oparating  License  n>R-«2: 
AmandUiaat  S7  Mpported  by  FPSER  issued 
Noveaiber  It,  1977.  AiBandnent  47  supported  by 
PPHR  iMuad  April  6, 1878.  Amendmeot  51 
supported  by  Suppleneot  to  FPSBR  issued  )«m  U, 


(2)  The  date.  March  19.^1981,  for  filing 
exemption  requests  pursuant  to 

S  50.48(c)(6]  which  includes  a  tolling 
provision  is  extended  to  June  30, 1982: 

(3)  The  date,  March  19. 1981,  for 
submittal  of  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  section  IILG.3, 
as  required  by  i  50.48(c)(5)  is  extended 
to  June  30. 1982;  and 

(4)  The  date,  February  17. 1981.  from 
which  the  installation  schedules 
established  in  S  S0.48(c](2)  and  (3)  are 
calculated.  Is  extended  to  June  30, 1982; 

Provided  ^6  following  conditions  are 
met 

(1)  Requests  for  exemption  pursuant 
to  5  50.48(c)(e)  must  include: 

(a)  A  concise  statement  of  the  extent 
of  the  exemption: 

(b)  A  concise  description  of  the 
proposed  alternative  design  features 
related  to  assuring  post-fire  shutdown 
capability;  and 

(c)  A  sound  technical  basis  that 
justifies  the  proposed  alternative  in 
terms  of  protection  afforded  to  post-fire 
shutdown  capability,  degree  of 
enhancement  in  fire  safety  by  full 
compliance  with  IILG  requirements,  or 
the  detriment  to  plant  safety  incurred  by 
full  compliance  with  in.G.  A  simple 
statement  that  the  feature  for  which  the 
exemption  is  requested  was  previously 
approved  by  the  staff  is  not  suffidenL  A 
simple  assertion  that  in  the  licensee's 
judgment  the  feature  for  which  the 
exemption  is  requested  is  adequate  fire 
protection  is  not  sufficient 

(2)  The  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  Subsection 
m.G.c,  as  required  by  S  50.48(c)(5)  shall 
include  a  point-by-point  response  to 
each  item  in  Section  8  of  Enclosure  1  to 
generic  letter  61-12  dated  February  20, 
1981,  and  to  each  item  in  Enclosure  2  to 
generic  letter  81-12,  dated  February  20, 
1981. 

If  the  licensee  does  not  meet  the 
above  conditions,  the  licensee  will  be 
found  in  violation  of  10  CFR  50.48(c) 
even  though  the  submittal  may  be  made 
within  the  time  limit  granted  by  the 
exemption.  If  such  a  violation  occurs, 
imposition  of  a  dvil  penalty  will  be 
considered  under  section  234  of  the 
Atomic  Energy  Act  as  amended.  Such  a 
violation  will  be  a  continuing  one 
beginning  with  the  date  set  in  the 
exemption  for  submittal  and  terminating 
when  all  inadequacies  are  corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  staffs  caused  by  the 
woridoad  associated  with  reviewing  all 
of  the  sobmittalt  falling  due  near  die 
same  time,  will  not  believe  the  licensee 
of  the  re^>oosibihty  for  completeness  of 


die  submittal  nor  will  such  delay  cause 
any  penalty  diat  may  be  imposed  to  be 
mitigated. 

The  NRC  staff  has  determined  that  die 
granting  of  this  exemption  will  not  result 
in  any  significant  environmental  impact 
and  that  pursuant  to  10  CFR  51.5(d)(4) 
an  environmental  impact  statement  or 
negative  declaration  and  environmental 
impact  appraisal  need  not  be  prepared 
in  connection  with  this  action. 

Dated  at  Betfiesda.  Maryland  tills  4tli  day 
of  May  1982. 

For  the  Nuclear  Regtdatory  Commission. 
Harold  R.  Denton. 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FK  Doc  iZ-USn  PiM  »-41-C£  S:4S  am| 
BtUMQ  COOC  7SS»4t-« 


(Docket  Nos.  50-49eA,  5(M99A  and  50- 
445A,  50-«4«A] 

Houston  UgMng  *  Power  Co^  et  aL 
(South  Texas  Prelect,  Units  1  and  2) 
and  Texas  Utatles  Generating  Co^  et 
al.  (Comandw  Psalt  Steam  Electric 
Station,  Units  1  and  2);  Memorandum 
and  Order  Approvino  SvttlenMnt 
Agreements  and  Propooad  Ucanse 
Conditions  and  Dismissing  Proceeding 

May  6. 1962. 

Juiisdictioa  and  Procedural  Histocy 

On  December  12. 1974.  die 
Commission  issued  a  construction 
permit  for  Comanche  Peak  Steam 
Electric  Station.  Units  1  and  2 
(hereinafter  "Comandie  Peak").  On 
January  14. 1976,  the  Commission  issued 
a  construction  permit  for  South  Texas 
Project,  Units  1  and  2  (hereinafter 
"South  Texas").  In  bodi  cases  the 
Attorney  General  advised  the 
Commission  that  there  was  no  need  for 
an  antitrust  hearing.  Hiereafter,  on  Jime 
4. 1976,  Central  Power  and  Light 
Company,  one  of  the  applicants  in  South 
Texas,  filed  a  request  for  hearing  on 
antitrust  issues  in  that  matter.  On  Jime 
15, 1977,  the  Commission  found 
"changed  circumstances"  in  South 
Texas  and  requested  further  antitrust 
advice  from  the  Attorney  General.  On 
February  21, 1978.  die  Attorney  General 
advised  the  Commission  that  an 
antitrust  hearing  should  be  held  in  South 
Texas.  On  June  26, 1978,  the  Commission 
again  found  "changed  circumstances"  in 
Comanche  Peak  and  requested  further 
antitrust  advice  from  the  Attorney 
General  On  August  1, 1978,  the 
Attorney  General  advised  the 
Coounieeion  that  an  antitrust  hearing 
should  be  held  in  Comanche  Peak.  In 
both  cases,  the  Commission  ordered 
antitrust  prooeedings  to  be  oommenoed. 
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Numerous  pities,  utilities,  and  electric 
cooperatives  intervened  in  these  two 
proceedings.  The  Department  of  Justice 
(hereinafter  "Justice"]  and  the  Nuclear 
Regulatory  Commission  Staff 
(hereinafter  "Staff")  participated  in  both 
proceedings.  The  two  proceedings  were 
consolidated  for  discovery  in  1978  and 
for  hearing  in  1960.  Discovery  took  place 
in  1979  and  198a  On  September  14, 1980. 
all  of  the  applicants  in  both  proceedings, 
Justice  and  the  Staff,  submitted  two  sets 
of  proposed  license  conditions 
representing  a  settlement  of  these 
matters  acceptable  to  the  applicants. 
Justice,  and  Staff.  The  only  intervenor 
which  opposed  the  settlement  and 
proposed  license  conditions  was  the 
Public  Utilities  Board  of  the  City  of 
Brownsville,  Texas  (hereinafter 
"Brownsville").  Thereafter,  on 
December  24, 1980,  Conformed 
Settlement  License  Conditions  were 
filed. 

A  Conference  of  Counsel  was  held  on 
April  13. 1982.  Again,  all  parties  to  both 
of  these  matters,  except  Brownsville, 
reiterated  their  support  for  the 
settiement  or,  in  any  event,  their  lack  of 
opposition  to  it  Brownsville  was 
directed  to  respond  to  four  specific 
questions  concerning  its  opposition  to 
the  settiement.  On  April  22, 1982, 
Brownsville  responded  that  it  no  longer 
opposed  the  proposed  settlement  and 
did  not  want  the  settlement  to  be 
rejected.  Thus,  there  is  no  opposition  to 
the  proposed  settiement  and  Conformed 
License  Conditions. 

Test  for  Setdement  Approval 

The  Commission's  Rules  of  Practice 
encourage  settiement  of  contested 
proceedings  as  follows: 

"The  Conunission  recognizes  that  the 
public  interest  may  be  served  through 
settlement  of  particular  issues  in  a 
proceeding.  Therefore,  to  the  extent  that  is  it 
not  inconsistent  with  hearing  requirements  in 
section  189  of  the  Act  (42  U.S.C,  2239),  the  fair 
and  reasonable  settlement  of  contested  initial 
licensing  proceedings  is  encouraged.  It  is 
expected  that  the  presiding  of^cer  and  all  of 
the  parties  to  those  proceedings  will  talce 
appropriate  steps  to  carry  out  tliis  purpose." 
10  CFR  2.759. 

As  noted  in  the  preceding  section,  this 
consolidated  proceeding  has  a  long  and 
arduous  history  punctuated  by 
adversary  relationships  of  competent 
counsel  Justice,  which  initially 
recommended  that  a  hearing  be  held  on 
antitnist  issues  in  both  matters,  is  now 
in  accord  with  the  settiement  Interested 
parties  have  been  afforded  the 
opportunity  to  intervene.  All  interveners 
were  given  Uie  opportunity  to  object  to 
the  settiement  and  proposed  license 
conditions.  None  did  so.  Since  no  party 


to  this  consolidated  proceeding  opposes 
the  settiement  or  proposed  license 
conditions,  it  would  not  be  fruitful  or  in 
the  public  interest  to  dissect  the 
settiement  agreement  in  search  of  an 
antitrust  issue  for  hearing.  Hence,  I  find 
that  based  upon  the  foregoing,  the 
proposed  settiement  and  license 
conditions  are  fair  and  reasonable  and 
are  in  the  public  interest.  Accordingly, 
the  settiement  is  approved  and  the 
conditions  shall  be  attached  to  the 
operating  licenses.  Since  no  further 
relief  is  requested  by  any  party  to  this 
consoUdated  proceeding,  this  action  is 
dismissed. 

Wherefore,  it  is  ordered  this  6th  day 
of  May,  1982,  that  the  settlement 
agreements  are  hereby  approved. 

It  is  further  ordered  that  the 
Conformed  License  Conditions  for 
Comanche  Peak  attached  hereto  and 
incorporated  herein,  marked  as 
"Appendix  A-Comanche  Peak"  shall  be 
immediately  effective  and  shall  be 
attached  to  the  operating  license  of 
Comanche  Peak. 

It  is  further  ordered  that  the 
Conformed  License  Conditions  for  South 
Texas,  attached  hereto  and  incorporated 
herein,  marked  as  "Appendix  B-South 
Texas"  shall  be  immediately  effective 
and  shall  be  attached  to  the  operating 
license  of  South  Texas. 

It  is  further  ordered  that  this 
consolidated  proceeding  is  dismissed. 
James  A.  Laureosoo, 
Administrative  Law  fudge. 

Appendix  A— Comanchs  Peak;  License 
Conditions  for  Oimanrhe  Peak  Staam 
Electric  Stalioa  Units  1  and  2 

Conformed.  December  198a 

D.  (1)  The  following  definitions  apply  to 
paragraph  3J).(2): 

(a)  "Applicants"  means  severally  and 
jointly  Texas  Utilities  Generating  Company, 
Dallas  Power  k  Ljght  Company,  Texas 
Electric  Service  Company,  Texas  Power  & 
Light  Company,  Texas  Utilities  Company  and 
each  other  subsidiary,  affiliate  or  successor 
company  now  or  hereafter  engaged  in  the 
generation,  transmission  and/or  the 
distrubition  of  electric  power  in  the  State  of 
Texas. 

(b)  "North  Texas  Area"  means  the 
following  Texas  Counties:  Anderson. 
Andrews.  Angelina,  Archer.  Bastrop,  Baylor, 
Bell,  Bordon.  Bosque,  Brown.  Burnet 
Charokee.  Clay,  Coke,  Collin,  Comanche, 
Cooke,  Coryell,  Crane,  Culberson,  Dallas, 
Dawson.  Delta.  Denton,  Eastland.  Ector,  Ellis, 
Erath,  Falls,  Fannin.  Fsher,  Freestone,  Gaines. 
Glasscock.  Grayson.  Henderson,  HiU.  Hood. 
Hipkina,  Houston.  Howard.  Hunt  Jack, 
Johnson,  Kaufinan.  Kent  Lamar,  Lampasas, 
Leon,  Limestone.  Loving,  Lynn.  Martin. 
McLennan.  Midland.  Milam.  Mitchell, 
Montague,  Nacogdoches,  Navaro,  Nolan,  Palo 
Pinto,  Paricer,  Pecos,  Rains,  Reagan.  Red 
River,  Reeves,  Rockwall,  Rusk,  Scurry, 
Schackelford,  Smith.  Somervell.  Stephens, 


Sterling,  Tarrant  Terry,  Tom  Green.  Travis, 
Upton,  Van  Zandt  Ward.  WichiU. 
Walbarger,  Williamson.  Winkler,  Wiee, 
Wood,  and  Young. 

(c)  "Entity"  means  an  electric  utility  which 
is  a  person,  a  private  or  public  corporation,  a 
governmental  agency  or  authority,  a 
municipality,  a  cooperative,  or  an  association 
owning,  operating  or  contractuaUy 
controlling,  or  proposing  in  good  faith  to  own, 
operate  or  contractually  control,  facUities  for 
generation  of  electric  power  and  energy; 
provided,  however,  that  as  used  in 
paragraphs  3X).(2Ma),  3X).(2)(b).  3D.(2)(g), 
S.D.(2)(i),  SX)42)(iKa)  and  (b),  3J).(2)(k), 
3.D.(2)(1)  and  3.D.(2)(m),  "Entity"  means  an 
electric  utility  wiiich  is  a  person,  a  private  or 
pubhc  corporation,  a  governmental  agency  or 
authority,  a  municipality,  a  cooperative,  or  ao 
association  owning  or  operating,  or  proposing 
in  good  faith  to  own  or  operate,  facilities  for 
generation,  transmission  and/or  distribution 
of  electric  power  and  energy. 

(d)  "Entity  In  the  North  Texas  Area"  means 
.  an  Entity  which  owns  or  operates  faciUties 

for  the  generation,  transmission  and/or 
distribution  of  electric  power  in  any  area 
within  the  North  Texas  Area. 

(e)  "Bulk  Power"  means  the  electric  power 
and/or  electric  energy  supplied  or  made 
available  at  transmission  or  sub  transmission 
voltages. 

(f)  "Costs"  means  all  appropiriate  operating 
and  maintenance  expenses  and  all  ownership 
costs  where  appUcable. 

(g)  The  terms  "connection"  and 
"interconnection"  are  used  interchangeably. 

The  A^^hcants  defined  in  Paragraph 
3.D.(lMa}  are  subject  to  the  foUowing 
antitrust  conditions: 

The  Applicants  shall  afford  an  opportunity 
to  participate  in  the  Comanche  Peak  Steam 
Electric  Station.  Units  1  and  2,  for  the  term  of 
the  instant  license,  or  any  extension  or 
renewal  thereof,  to  any  Entityfies)  in  the 
North  Texas  Area  making  a  timely  request 
therefor,  through  a  reasonable  ownership 
interest  in  such  unit(s]  on  reasonable  terms 
and  conditions  and  on  a  basis  that  will  fully 
compensate  AppUcanta  for  their  coats.  It  is 
understood  that  any  request  received  prior  to 
December  1, 1973,  shall  be  deemed  to  be 
timely.  In  connection  with  such  participation, 
the  AppHcants  also  will  interconnect  with 
and  offer  transmission  service  as  may  be 
required  for  dehvery  of  nuch  power  to  such 
Entity(ies)  at  a  point  or  points  on  the 
Applicants'  system  on  a  basis  that  will  fully 
compensate  the  Applicants  for  their  costs 
including  a  reasonable  return  on  investment 
Not  withstanding  the  December  1, 1973  date 
appearing  hereinabove,  the  Apphcants'  offer 
of  participation  in  Comanche  Peak,  Units  1 
and  2,  to  Tex-La  Electric  Cooperative  of 
Texas,  Inc.  shall  not  obligate  the  Applicants, 
by  virtue  of  such  offer,  to  offer  an  opportunity 
to  participate  in  Comanche  Peak,  Units  1  and 
2,  to  any  other  Entity. 

(b)  The  Applicants,  a;  long  as  they  are 
members  of  the  Texas  Interconnected  System 
(TIS).  shall  support  reasonable  requests  by 
Entities  in  the  North  Texas  Area  having 
generating  capacity  for  membership  in  TIS, 
The  Applicants  shall  also  propose  and 
actively  support,  as  long  as  they  are  members 
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thereof,  the  creation  of  one  or  more 
additional  classificationB  of  TIS  membership 
based  on  non-discriminatory  criteria  to  afford 
access  to  data,  studies  and  recommendations 
to  all  Entitles  in  the  North  Texas  area  who 
desire  membership.  The  Applicants  shall  also 
support  requests  by  qualified  Entities  in  the 
North  Texas  Area  for  membership  in  any 
other  electric  utility  planning  or  operating 
organization  or  of  which  the  Applicants  are 
members  (other  than  one  involving  only  the 
Applicants).  The  Applicants  shall  share 
information  with  other  Entities  with  resptect 
to,  and  shall,  with  other  such  entities  through 
any  electric  utility  planning  organizations 
(other  than  one  involving  only  the 
Applicants)  of  which  the  Applicants  are 
members,  conduct  and/or  participate  in  foint 
studies  and  planning  of  future  generation, 
transmission  and  related  facilities;  provided, 
however,  this  condition  shall  not  obligate  the 
Applicants  to  conduct  or  participate  in  such 
{oint  studies  or  joint  planning  unless  (1)  the 
studies  or  planning  are  requested  and 
conducted  in  good  faith  and  are  based  on 
reasonably  realistic  and  reasonably  complete 
data  or  projections,  (2)  the  studies  or 
planning  are  reasonably  justified  on  the  basis 
of  sound  engineering  principles,  (3) 
appropriate  protection  is  accorded 
proprietary  or  other  confidential  business 
and  financial  information,  and  (4)  the  costs 
for  such  studies  or  planning  are  allocated  on 
a  fair  and  equitable  basis. 

(c)  The  Applicants  will  connect  with, 
coordinate  reserves,  and  sell,  purchase  or 
exchange  emergency  and/or  scheduled 
maintenance  bulk  power  v\ath  any  Entity(ies] 
in  the  North  Texas  Area  on  terms  that  will 
provide  for  the  Applicants'  costs,  including  a 
reasonable  return  on  investment,  in 
connection  therewith  and  allow  such 
Entity(ies)  full  acceas  to  the  benefits  of  such 
reserve  coordination. 

(d)  Emergency  service  and/or  scheduled 
maintenance  service  to  be  provided  by  eadi 
party  shall  be  furnish  to  the  fullest  extent 
available  from  the  supplying  party  and 
desired  by  the  party  in  need.  If  requested. 
Applicants  shall  exchange  maintenance 
schedules  with  any  Entity  in  the  North  Texas 
Area.  The  Applicants  and  each  such 
Entity(ie8)  shall  provide  to  the  other 
emergency  service  and/or  scheduled 
maintenance  service  if  and  when  available  to 
the  extent  they  can  do  so  without 
unreasonably  impairing  service  to  their 
customers  including  other  electric  systems  to 
whom  they  have  firm  commitments.  Any 
curtailment  or  refusal  to  provide  such  . 
emergency  and/or  scheduled  maintenance 
service  shall  be  on  a  non-discriminatory 
basis. 

(e)  The  Applicants  and  the  other  party(ies) 
to  a  reserve  sharing  arrangement  shall  from 
time  to  time  jointly  establish  the  minimum 
reserves  to  be  installed  and/or  provided 
under  contractual  arrangements  as  necessary 
to  maintain  In  total  a  reserve  margin 
sufficient  to  provide  adequate  reliability  of 
power  supply  to  the  Interconnected  sjrstems 
of  the  parties  in  accordance  with  good 
industry  practice  as  developed  in  the  area. 
Unless  otherwise  agreed  upon,  minimum 
reserve  requirements  shall  be  calculated  as  a 
percentage  of  each  party's  estimated  net  peak 


load  demand  (taking  into  account  firm  sales 
and  firm  purchases).  No  party  to  the 
arrangement  shall  be  required  to  maintain 
greater  reserves  than  the  percentage  which 
results  from  the  aforesaid  calculation.  The 
reliability  of  power  delivered  into  TIS- 
ERCOT  over  DC  asynchronous  connections 
shall  not  be  treated  differently  by  the 
AppUcants,  for  purposes  of  spinning  and 
installed  reserve  calculations  and 
requirements,  than  would  be  the  case  if  such 
power  originated  within  TIS-ERCOT. 
Outages  on  DC  asynchronous  connections 
shall  be  treated  by  the  Applicants  the  same 
as  losses  of  generation  within  TIS-ERCOT. 
The  Applicants  agree  to  support  the  adoption 
of  principles  involving  DC  asynchronous 
connections  contained  in  this  paragraph 
within  any  TIS  or  ERCOT  6rganization. 

(f)  The  parties  to  such  a  reserve  sharing 
arrangement  shall  provide  such  amounts  of 
spinning  reserves  as  may  be  equitable  and 
adequate  to  avoid  the  imposition  of 
unreasonable  demands  on  the  other 
partyfies)  in  meeting  the  normal 
contingencies  of  operating  its  (their) 
system(8).  However,  in  no  circumstances 
shall  such  reserve  requirement  exceed  the 
installed  reserve  requirement 

(g)  Interconnections  with  any  Entity  will 
not  be  limited  to  low  voltages  when  higher 
voltages  are  requested  and  are  available  from 
the  Applicants'  installed  facilities  in  the  area 
where  a  connection  is  desired,  when  the 
proposed  arrangement  is  found  to  be 
technically  and  economically  feasible. 
Control  and  telemetering  facilities  shall  be 
provided  as  required  for  safe  and  prudent 
operation  of  the  interconnected  systems. 

(h)  Intercoimection  and  coordination 
agreements  shall  not  embody  any  restrictive 
provisions  pertaining  to  intersystem 
coordination.  Good  industry  practice  as 
developed  in  the  area  from  time  to  time  (if 
not  unreasonably  restrictive)  will  satisfy  this 
provision. 

(i)  The  Applicants  shall  participate  in  and 
facilitate  the  exchange  of  bulk  power  by 
transmission  over  the  Applicants' 
transmission  facilities  between  or  among  two 
or  more  Entities  in  the  North  Texas  Area  with 
which  the  Applicants  are  connected,  and 
between  any  such  Entity(ies)  and  and 
Entity(ies)  outside  the  North  Texas  Area 
between  whose  facilities  the  Applicants' 
transmission  lines  and  other  transmission 
lines,  including  any  direct  current 
(asynchronous]  transmission  lines,  form  a 
continuous  electrical  path;  provided,  that  (i) 
permission  to  utilize  such  other  transmission 
lines  has  been  requested  by  the  proponent  of 
the  arrangement,  (ii)  the  arrangements 
reasonably  can  be  accommodated  from  a 
functional  and  technical  standpoint,  and  (iii) 
any  Entlty(les)  requesting  such  transmission 
arrangements  shall  have  given  Applicants 
reasonable  advance  notice  of  its  (their) 
schedule  and  requirements.  Such 
transmission  shall  be  on  terms  that  fully 
compensate  the  Applicants  for  their  costs 
including  a  reasonable  return  on  investment: 
provided,  however,  that  such  transmission 
services  and  the  rates  to  be  charged  therefor 
shall  be  subject  to  any  regulatory  agency(ies) 
having  jurisdiction  thereof.  The  Applicants 
shall  not  refuse  to  provide  such  transmission 


service  mer^  because  die  rates  to  be 
charged  therefor  are  the  subject  of  dispute 
with  such  Entity.  The  Applicants  shall  not  be 
required  to  enter  into  any  arrangement  which 
would  unreasonably  impair  system  reliability 
or  emergency  transmission  capacity,  it  being 
recognized  that  while  some  transmission  may 
be  operated  fully  loaded,  other  transmission 
may  be  for  emergency  use  and  operated 
either  unloaded  or  partially  loaded.  (The 
foregoing  applies  to  any  Entity(ies)  to  which 
the  Applicants  may  be  connected  in  the 
future  as  well  as  those  to  which  they  are  not 
connected). 

(j)(a)  The  Applicants  shall  include  in  their 
planning  and  construction  programs 
sufficient  transmission  capacity  as  required 
for  the  transactions  referred  to  in  paragraphs 
(1)  and  (k),  provided  any  Entity(ies)  in  the 
North  Texas  Area  gives  the  Applicants 
sufficient  advance  notice  as  may  be 
necessary  to  accommodate  its  (their) 
requirements  from  a  functional  and  technical 
standpoint  and  that  such  Entity(ies]  fully 
compensates  the  Applicants  for  their  costs 
including  a  reasonable  return  on  investment 
The  Applicants  shall  not  be  required  to 
construct  transmission  facilities  if 
construction  of  such  facilities  Is  infeasible,  or 
if  such  would  unreasonably  impair  system 
reliability  or  emergency  transmission 
capacity.  In  connection  with  the  performance 
of  their  obligations  above,  the  Applicants 
shall  not  be  foreclosed  from  requiring  a 
reasonable  contribution  in  aid  of  construction 
or  from  making  arrangements  for  coordinated 
construction  of  future  transmission  lines  such 
that  each  of  the  parties  to  the  transaction 
would  own  an  interest  in  or  a  segment  of  the 
transmission  addition  in  proportion  to  its 
share  of  the  cost  of  the  addition.  An  such 
contribution  made  in  aid  of  construction  or 
OMrnership  Interest  shall  be  properiy  credited 
in  determining  any  wheeling  charges.  If  the 
Applicants  engage  in  joint  ownership  of 
transmission  lines  with  any  other  Elntity,  they 
shall  not  refuse  to  engage  in  similar 
transactions  in  comparable  circumstances 
%vith  other  Entities,  subject  to  the  provisions 
limiting  the  Applicants'  obligations  above. 

(j)(b)  Applicants  shall  provide  other 
Entities  with  reasonable  access  to  any  future 
interstate  interconnection  facilities  which 
Applicants  may  own.  on  terms  and 
conditions  comparable  to  the  provisions  of 
paragraph  D.2(i)  hereof,  and  subparagraph  (a) 
of  this  paragraph. 

(k)  The  Applicants  shall,  upon  reasonable 
advance  notice,  sell  full  and  partial 
requirements  bulk  power  to  requesting 
Entities  in  the  North  Texas  Area  having,  on 
the  date  of  this  license,  non-aggregated 
generating  capacity  of  less  than  200  MW 
(including  no  generating  capacity)  tmder 
reasonable  terms  and  conditions  which  shall 
provide  for  recovery  of  Applicants'  costs, 
including  a  reasonable  return  on  investment 
The  Applicants  shall  not  be  required  to  make 
any  sudi  sale  if  they  do  not  have  available 
sufficient  bulk  power  or  adequate 
transmission  to  provide  the  requested  service 
or  if  the  sale  would  impair  their  ability  to 
render  adequate  and  reliable  service  to  their 
own  customers  or  their  ability  to  discharge 
prior  commitments. 
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(l][a)  In  connection  with  the  performanoe 
of  their  obligabons  herein  and  subject  to  the 
provision*  of  this  paragraph,  the  Applicants, 
will  not  disconnect  from  or  refose  to  connect 
their  then-existing  or  proposed  fadUties  with 
the  facilities  of  any  Entity,  used  or  proposed 
to  be  used  for  the  transmission  of  electric 
energy  in  interstate  commerce  by  reason  of 
the  interstate  character  of  such  facilities,  and 
the  Applicants  will  not  prevent  any  Entity 
with  which  they  maintain  connection  from 
establishing,  maintaining,  modifying,  or 
utilizing  a  connection  with  facilities  used  or 
proposed  to  be  used  for  the  transmission  of 
electric  energy  in  interstate  commerce  by 
reason  of  the  interstate  character  of  such 
facilities,  provided  that,  anything  in  these 
license  conditions  to  the  contrary 
notwithstanding  (but  subject  to  paragraph 
1(b)  and  1(d)  below),  any  Entity  seeking  to 
establish,  maintain,  modify  or  utilize  any 
connection  which  could  affect  the 
nonjurisdictional  status  of  the  Applicants 
under  the  Federal  Power  Act  shall  have  filed 
an  application  with  and  used  Its  best  efforts 
to  obtain  an  order  from  the  Federal  Energy 
Regulatory  Commission,  applicable  to  the 
Applicants  under  Section  210,  211,  and  212  of 
such  Act  requiring  the  establishment 
maintenance,  modification  or  utilization  of 
such  connection.  In  the  event  that  an  Entity 
files  an  Application  pursuant  to  this 
subparagraph,  the  Applicants  agree  that  they 
will  not  unreasonably  oppose  anysuch 
application.  In  the  event  such  application  is 
denied  by  a  valid  order  of  the  Federal  Energy 
Regulatory  Commission,  any  continuing 
refusal  by  the  Applicants  to  establish, 
maintain,  modify  or  utilize  sudi  connection 
with  such  Entity  shall  be  subject  to  review  by 
the  NRC  in  accordance  with  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
rules  and  regulatjons  thereunder,  to 
determine  whether  any  such  refusal  would 
create  or  maintain  a  situation  inconsistent 
with  the  antitrust  laws  or  the  policies 
thereunder  in  accordance  with  the  standards 
set  forth  in  Section  105  of  such  Act:  provided 
that  all  factual  determinations  by  the  FERC 
on  any  cost  or  system  reliability  reason(s)  for 
any  such  refusal  shall  not  be  subject  to 
redetermination  by  the  NRC  The  burden  of 
proof  will  be  on  the  Applicants  In  such  NRC 
proceeding. 

(b)  Applicants  shall  not  enter  into  or 
maintain  any  agreement  or  understanding 
with  any  other  Entity(ies)  to  rafuse  to  deal 
with  another  Entity(ies)  with  the  purpose  of 
maintaining  a  nonjurisdictional  status  under 
the  Federal  Power  Act  and  in  the  event  that 
Applicants  refuse  to  make  an  interconnection 
with  or  choose  to  disconnect  from  any 
Entity(ies),  such  decision  and/or  action  by 
the  Applicants  will  be  undertaken 
imilateraliy,  not  jointly,  and  without 
consultation  with  any  other  Entity(ies). 
provided,  however,  that  after  Applicants 
decide  to  undertake  such  action,  they  may 
notify  any  affected  Entity. 

(c)  In  the  event  that  an  Entity  files  an 
application  pursuant  to  subparagraph  (a)  of 
this  paragraph  solely  by  reason  of 
Applicants'  desire  to  maintain  their  non- 
jurisdictiooal  status  under  the  Federal  Power 
Act  Ai^licants  agree  to  pay  such  Entity's 
reasonable  expenses  in  connection  with  such 


application  and  the  ensuing  proceeding,' 
provided,  however,  that  Applicants  shall  not 
be  required  to  pay  for  any  expenses  of  such 
Entity  if  that  Entity's  application  is  denied  by 
FERC  for  reasons  advocated  by  Applicants  at 
FERC  and  provided  further,  that  Applicants 
shall  not  be  required  to  pay  for  any  expenses 
of  such  Entity  which  that  Entity  would  have 
incurred  had  it  not  filed  an  appUcaUon  solely 
by  reason  of  Applicants'  desira  to  maintain 
their  non-jurisdictional  statiis  under  the 
Federal  Powct  Act 

(d)  Nothing  in  these  License  Conditions 
shall  impair  the  right  of  the  Department  of 
Justice  or  any  other  Entity,  public  or  private, 
to  file  an  antitrust  action  in  any  Federal 
Court  in  the  event  any  Applicant  refuses  to 
establish,  maintain,  modify  or  utilize  any 
connections  with  any  Entity(ies),  provided, 
that  nothing  herein  shall  preclude  any 
Applicant  from  raising  any  legal  or  equitable 
defense  that  may  be  available  to  it 

(m)  Applicants  agree  to  use  their  best 
efforts  to  amend  any  agreements  with  all 
Entities  to  ensure  that  such  agreements  are 
not  inconsistent  with  paragraphs  3J}.(2)(l](a) 
and  (b)  above. 

(n)  The  Applicants  will,  in  accordance  with 
applicable  law,  allow  ownership 
participation  in  future  nuclear  generating 
facilities  which  they  may  construct  own,  and 
operate  in  the  State  of  Texas  on  conditions 
similar  to  these  License  Conditions. 

(o)  Applicants  shall  use  their  best  efforts  to 
modify  the  Offer  of  Settlement  filed  in  FERC 
Docket  Na  EL79-8  to  include  each  of  the 
undertakings  set  forth  in  the  letter  agreement 
among  Applicants.  Central  &  South  West 
Corporation,  Houston  Lighting  &  Power 
Company  and  the  FERC  Staff  dated 
September  11. 1980;  Applicants  shall 
thereafter  use  their  best  efforts  to  secura 
approval  thereof  by  the  FERC  and  shall 
abide  by  any  valid  order(s)  of  the  FERC 
issued  pursuant  to  the  Offer  of  Settlement 
Nothing  herein  shall  preclude  the  Department 
of  Justice  from  instituting  or  intervening  in 
any  proceeding  at  FERC  inchiding  FERC 
Docket  No.  EL79-8,  and  &t>m  presenting  such 
arguments  and  evidence  that  it  deems 
appropriate. 

(p)  The  foregoing  conditions  shall  be 
implemented  i)  in  a  manner  consistent  with 
applicable  Federal  state  and  local  statutes 
and  regulations  and  ii)  subject  to  any 
regulatory  agency  having  jurisdiction. 
Nothing  herein  shall  preclude  the  AppUcants 
from  seeking  an  exemption  or  other  relief  to 
which  they  may  be  entitled  under  applicable 
law  or  shall  be  construed  as  a  waiver  of  their 
right  to  contest  the  applicabihty  of  the  license 
conditions  with  respect  to  any  factual 
situation. 

Appendix  B — South  Texas;  lioanae 
Conditions  for  South  Tex«s  Project  Units 
Nos.  1  and  2 

Conformed,  December  1980. 

I.  A.  The  following  definitions  aptply  to 
paragraph  I.B: 


'This  obHgatian  ihall  not  apply  to  d>e  expenses 
•f  the  Central  &  Sooth  West  Corpotation  or  Hoostoa 
bidqatriet  or  any  of  their  respective  subsidiaries, 
including,  but  not  limited  to,  tiie  rxpaaaes  ai  Central 
a  Soutk  West  Corporatian  and  any  ol  its 
subsidiariaa  incurred  in  FERC  Oooket  Na.  EL79-a 


(1)  "Applicants"  means  severally  and 
Jointly  Houston  Lighting  and  Power  Company 
(HLP).  Central  Power  and  Light  Company 
(CPL).  City  Public  Service  Board  of  San 
Antonio  (CPSB),  and  the  City  of  Austin 
Electric  Utility  Department  (COA)  and  any  of 
their  respective  successors,  assignees,  or 
subsidiaries  engaged  in  the  generation, 
transmission  or  the  distribution  of  electric 
power.  Where  a  license  condition  is  directed 
to  a  specific  Applicant  that  Applicant  is 
identified. 

(2)  "South  Texas  Area"  means  (a)  those 
counties  in  which  Applicant's  serve  electric 
customers  at  wholesale  or  retail,  and  (b) 
those  other  areas,  if  any,  sturounded  by  the 
areas  in  (a)  above. 

(3)  "Entity"  means  an  electric  utlUty  which 
is  a  persoa  a  private  or  public  corporation,  a 
governmental  agency  or  authority,  a 
municipahty,  a  cooperative,  or  an  assodation 
of  any  of  the  foregoing  owning,  operating,  or 
contractually  controlling,  or  proposing  in 
good  faith  to  own,  operate,  or  contractually 
control  facilities  for  generation,  transmission 
or  distribution  of  electric  power  and  energy 
for  the  purpose  of  providing  electric  utility 
service. 

(4)  "Bulk  Power"  means  the  electric  power 
and/or  electric  eneigy  supplied  or  made 
available  at  transmission  or  subtransmlssion 
voltages. 

(5)  "Costs"  means  all  appropriate  operating 
and  maintenance  expenses  and  all  ownership 
costs  where  applicable. 

(6)  The  terms  "connection"  and 
"interoonnection"  are  used  interchangeably. 

B.  The  Applicants  defined  in  Paragraph 
LA.(1]  are  subject  to  the  following  antitrust 
conditions: 

(l)(a)  CPL  shaU  afford  to  the  Public  Utilities 
Board  of  the  City  of  Brownsville  an 
opportunity  to  partidpate  in  the  South  Texas 
Inject  Units  1  and  2,  on  reasonable  terms 
and  conditions  and  in  accordance  with  the 
South  Texas  Project  Partidpation  Agreement 
and  on  a  basis  that  will  fully  compensate  CPL 
for  its  actual  costs,  provided  that  Brownsville 
must  enter  into  a  firm  commitment  to  acquire 
the  ownership  interest  made  available  to  It 
by  the  terms  of  this  paragaph  no  later  than 
January  1, 1983.  The  ownership  interest  which 
CPL  shall  make  available  to  Brownsville  shall 
be  computed  by  multiplying  CPL's  Generation 
Entitlement  Share  in  STP  Units  1  and  2  by  the 
ratio  of  Brownsville's  peak  demand  for  1980 
to  CPL's  peak  demand  for  19ea  In  the  event 
Brownsville  obtains  an  ownership  interest 
from  any  Applicant  other  than  CPL,  the 
ownership  interest  which  CPL  must  make 
available  to  Brownsville  hereunder  shall  be 
reduced  by  one  megawatt  for  each  megawatt 
in  excess  of  12  megawatts  that  Brownsville 
acquires  from  other  Applicants.  Applicants 
shall  not  exerdse  any  ri^ts  of  first  refusal 
over  Bravrasville's  efforts  to  partidpate  in  the 
South  Texas  Project  to  the  extent  of  the  first 
50  MW  of  such  ownership  share. 

(b)  CPL  shall  afford  Brownsville  reasonable 
transmission  services  to  enable  it  to  obtafai 
delivery  of  power  from  the  STP,  provided  that 
CPL  is  fully  compensated  for  its  costs  of  such 
transmission  services  plus  a  reasonable 
return  on  investment  and  provided  further 
that  in  the  event  transmiseion  copaoity  is  not 
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available  to  provide  snch  tmumisaion 
services,  the  proviaions  of  Paragraph  LB.(4) 
hereof  define  the  extent  of  the  obligation 
which  CPL  has  with  respect  to  the 
construction  of  additional  transmission 
facilities  necessary  to  provide  such 
transmission  service. 

(c)  QPL  will  also  afford  all  reasonable 
coordination  services  (including  but  not 
limited  to  reserve  sharing,  backup  power, 
maintenance  power  and  emergency  power) 
necessary  for  Brownsville  to  have  effective 
access  to  power  from  STP  obtained  from  CPL, 
provided  that  CPL  is  fully  compensated  for  its 
costs  of  providing  such  coordination  services 
plus  a  reasonable  return  on  investment 

(d)  Each  Applicant  shall  fadhtate  where 
necessary  Brownsville's  obtaining  the 
participation  interests  and  services  specified 
in  paragraphs  1(a),  l(b]  and  1(c)  above. 

(2)  The  Applicants,  as  long  as  they  are 
members  of  the  Texas  Interconnected 
Systems  (TIS)  or  any  other  organization 
which  considers  the  planning  for  or 
operations  of  ERCOT-TB  electric  utilities, 
shall  support  reasonable  requests  by  Bntities 
in  the  South  Texas  Area  having  generation 
capacity  for  membership  in  TIS  or  such  other 
organizatioas.  The  Applicants  shall  also 
propose  and  actively  support,  as  long  as  they 
are  members  thereof,  the  creation  of  one  or 
more  additional  classifications  of  TIS 
membership,  based  on  non-discrirainatory 
criteria  to  afford  access  to  data,  studies  and 
recommendations  to  all  Entities  in  the  South 
Texas  Area  who  desire  membership.  The 
AppUcants  shall  share  informatiaa  with  other 
Entities  with  respect  to,  and  shall  conduct 
with  other  such  Entities  through  any  electric 
utility  planning  organizations  of  which  the 
Applicants  are  members,  joint  studies  and 
planning  of  future  generation,  transmission 
and  related  facilities;  provided,  however,  that 
this  condition  shall  not  obligate  the 
Applicants  to  conduct  such  joint  studies  or 
joint  planning  unless  (1)  the  stndies  or 
planning  are  requested  and  carried  out  in 
good  faith  and  based  on  reasonably  realistic 
and  reasonably  complete  data  or  projections, 
(2)  the  studies  or  planning  are  reasonably 
justified  on  the  basis  of  sound  engineering 
principles.  (3)  appropriate  protection  is 
accorded  proprietary  or  other  confidential 
business  and  financial  information,  and  (4) 
the  costs  for  such  studies  or  planning  are 
allocated  on  a  fair  and  equitable  basis. 

(3)  Each  Applicant  shall  participate  in  and 
facilitate  the  exchange  of  bulk  power  by 
transmission  over  its  own  transmission 
facilities  between  or  among  two  or  more 
Entities  in  the  South  Texas  Area  with  which 
the  AppUcant  is  connected:  and  between  any 
such  Entityf  ies)  and  any  Entity(ie8)  outside 
the  South  Texas  Area  between  whose 
fadhties  the  AppUcant's  transmission  lines 
and  other  transmission  lines,  including  direct 
current  (asynchronous)  transmission  lines, 
form  a  continuous  electrical  path:  provided, 
that  (i)  permission  to  utilize  such  other 
transmission  lines  has  been  requested  by  the 
proponent  of  the  arrangement  (ii)  the 
arrangements  reasonably  can  be 
accommodated  from  a  functional  and 
technical  standpoint  and  (iii)  any  Entity(ie8) 
requesting  such  transmission  arrangements 
shall  have  given  reasonable  advance  notice 


of  its  (their)  Kfaedule  and  requirements.  Such 
transmission  shall  be  on  terms  that  folly 
compensate  an  Applicant  for  its  costs 
including  a  reasonable  return  on  investment 
provided,  however,  that  such  transmission 
services  and  the  rates  to  be  charged  therefor 
shall  be  subject  to  the  jurisdiction  of  the 
appropriate  regulatory  agency(iea).  Where 
the  rates  to  be  charged  are  subject  to  the 
jurisdiction  of  an  appropriate  regulatory 
authority,  the  Applicants  shall  not  refuse  to 
provide  such  transmission  services  merely 
because  the  rate(8)  to  be  charged  therefor  are 
the  subject  of  dispute  with  such  Entity(ies). 
An  Applicant  shall  not  be  required  to  enter 
into  any  arrangement  which  would 
unreasonably  impair  system  reliability  or 
emergency  transmission  capacity,  it  being 
recognized  that  while  some  transmission  may 
be  operated  fully  loaded  other  transmission 
may  be  for  emeigency  use  and  operated 
either  unloaded  or  ptirtially  loaded. 

(4)  Each  Applicant  shall  include  in  its 
planning  and  construction  programs 
sufficient  transmission  capacity  as  required 
for  the  transactions  referred  to  in  paragraph 
LB.(3)  (and  LB.(5)  for  CR.),  provided  any 
EnUty(ie8)  in  the  South  Texas  Area  gives  an 
Applicant  sufficient  advance  notice  as  may 
be  necessary  to  accommodate  its  (their) 
requirements  from  a  functional  and  tecfanica] 
standpoint  and  that  such  Entity(ie«)  fully 
compensates  an  Applicant  for  its  costs 
including  a  reasonable  return  on  investment' 
An  AppUcant  shall  not  be  required  to 
construct  transmission  facilities  if 
construction  of  such  facilities  is  infeasiUe,  or 
if  such  would  unreasonably  impair  system 
reliability  or  emergency  transmission 
capacity.  In  connection  with  the  performance 
of  the  obligations  above,  an  AppUcant  shall 
not  be  foreclosed  from  requiring  a  reasonable 
contribution  in  aid  of  construction  or  &t>m 
making  arrangements  for  coordinated 
construction  of  future  transmission  lines  such 
that  each  of  the  parties  to  the  transaction 
would  own  an  interest  in  or  a  segment  of  the 
transmission  addition  in  proportion  to  its 
share  of  the  cost  of  the  addition.  Any  such 
contribution  made  in  aid  of  construction  or 
ownership  interest  shaU  also  be  properly 
credited  in  determining  any  wheeling 
charges.  If  an  AppUcant  engages  in  joint 
ownenhip  of  tranmission  lines  with  any 
other  Entity(ie8),  it  shall  not  refuse  to  engage 
in  similar  transaction  in  comparable 
circumstances  with  other  Entities,  subject  to 
the  provisions  limiting  an  AppUcant's 
obligations  above. 

(5)  CPL  shall,  upon  reasonable  advance 
notice,  enter  into  arrangements  for  the  sale  of 
full  and  partial  requirements  bulk  power 
pursuant  to  a  filed  tariff  to  any  requesting 
Entity  having  a  non-aggregated  generatii^ 
capacity  of  200  megawatts  or  less  under 
reasonable  terms  and  conditions  which  shall 
include  a  provision  for  CPL  to  recover  its 
costs  of  providing  such  service  plus  a 
reasonable  return  on  investment  Sudi  tariff 
shall  not  require  CPL  to  enter  into  any 
arrangement  for  such  sale(s]  if  (a)  it  does  not 
have  available  sufficient  bulk  power  or 


'  Nothing  in  this  paragraph  shall  require  CPSB  or 
COA  to  undertalce  any  action(8)  which  may  be 
contrary  to  any  stats  constitutional  provision- 


adequate  transmission  to  provide  the 
requested  service:  or  (b)  the  sede  would 
impair  CFL's  abiUty  to  render  adequate  and 
reliable  service  to  its  own  customers  or  its 
abiUty  to  discharge  prior  commitments.  It  is 
expressly  recognized,  and  such  tariff  may 
refiect  that  the  determination  whether 
sufficient  bulk  power  or  adequate 
transmission  is  available  to  accommodate  a 
request  for  full  or  partial  requirements  bulk 
power  will  consider  and  recognize  that  (1) 
CPL  will  be  engaging  in  centralized  econoniic 
dispatch  with  its  affiliates  in  accordance 
with,  and  pursuant  to  the  requirements  of,  the 
Public  UtiUty  Holding  Company  Act  of  1935. 
(2)  pureuant  to  such  requirements  CPL  may 
firat  utilize  its  generating  and  transmission 
capacity  to  accompUsh  such  centralized 
economic  dispatch  before  its  generating  and 
transmission  capacity  is  made  available  for 
fuU  or  partial  requirements  bulk  power  sales 
under  the  tariff,  and  (3)  if  other  CSW  system 
capacity  becomes  available  by  reason  of 
CH^'s  participation  in  such  centralized 
economic  dispatch,  then  such  other  CSW 
system  capacity  wiU.  at  the  option  of  CSW. 
be  made  available  in  Ueu  of  CFL's  obligatioa 
to  provide  such  capacity.  Any  curtailment  of 
CPL's  full  or  partial  requirements  sales  shaQ 
be  on  a  reasonable  and  noo-discTlminatacy 
(where  possible)  basis. 

(eXa)  In  connection  with  fte  perfocmance 
of  its  obligations  herein  and  subject  to  the 
provisions  of  this  paragraph.  HLP  shall  not 
disconnect  from  or  refuse  to  connect  its  then- 
existing  or  proposed  fadUties  with  the 
faciUties  of  any  Entity  used  or  proposed  to  be 
used  for  the  transmission  of  electric  energy  in 
interstate  commerce  by  reason  of  the 
interstate  character  of  such  facilities,  and 
HLP  will  not  prevent  any  Entity  with  which  it 
maintains  connections  from  establishing, 
maintaining,  modifying  or  utilizing  a 
connection  with  faciUties  used  or  proposed  to 
be  used  for  die  transmission  of  electric 
energy  in  interetate  commerce  by  reason  of 
interstate  character  of  sudi  faciUties, 
provided  that  anything  in  these  Ucense 
conditions  to  the  contrary  notwithstanding 
(but  subject  to  subparagraphs  6(b)  and  6(d) 
below]  any  Entity  seeking  to  estabUsh. 
maintain,  modify  or  utilize  any  connectioa 
which  could  atfect  the  nonjurisdictional 
status  of  HLP  under  the  Federal  Power  Act 
shaU  have  filed  an  appUcation  with  and  used 
its  best  efforts  to  obtain  an  order  boa  the 
FERC  appbcablee  to  HLP  under  Sections  ZIO, 
211  and  212  of  such  Act  requiring  the 
establishment  maintenance,  modification  or 
utilization  of  such  connection.  In  the  event 
that  an  Entity  files  an  application  pursuant  to 
this  subparagraph.  HLP  agrees  that  it  wiU  not 
unreasonably  oppose  any  such  application.  In 
the  event  such  appUcation  is  denied  by  a 
vaUd  order  of  the  FERC  any  continuing 
refusal  by  HLP  to  estabUsh,  mamlain.  modify 
or  utiUze  such  connection  with  such  Entity 
shall  be  subject  to  review  by  the  NRC  in 
accordance  with  the  Atomic  Energy  Act  of 
1954.  as  amended  and  the  rules  and 
regulations  thereunder,  to  determine  whether 
any  such  refusal  would  create  or  maintain  a 
situation  inconsistent  with  the  antitrust  laws 
or  the  poUdes  thereunder  in  accordance  with 
the  standards  set  forth  in  Section  105  of  such 
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Act:  provided  that  all  factural  detenninationa 
by  the  FERC  on  any  cost  or  system  reliabibty 
rea8on(8)  for  any  such  refusal  shall  not  be 
subject  to  redetennlnatjon  by  the  NRC.  The 
burden  of  proof  will  be  on  the  HLP  in  such 
NRC  proceeding. 

(b)  HLP  shall  not  enter  into  or  maintain  any 
agreement  or  understanding  with  any  other 
Entity(ie8]  or  Applicant  to  refuse  to  deal  with 
another  Entity(ies)  or  Applicant(s)  with  the 
purpose  of  maintaining  a  non-jurisdictional 
status  under  the  Federal  Power  Act  and  in 
the  event  that  HLP  refuses  to  make  an 
interconnection  with  or  chooses  to 
disconnect  from  any  Entity(ies),  such 
decision  and/or  action  by  HLP  will  be 
undertaken  unilaterally,  not  jointly,  and 
without  consultation  with  any  other 
Entity(ies),  provided,  however  that  after  HLP 
decides  to  undertake  such  action,  it  may 
notify  any  affected  Entity  of  its  decision. 

(c)  In  the  event  that  an  Entity  Hies  an 
application  pursuant  to  subparagraph  (a]  of 
this  paragraph  solely  by  reason  of  HLFs 
desire  to  maintain  its  non-jurisdictional 
status  under  the  Federal  Power  Act,  HLP 
agrees  to  pay  such  Entity's  reasonable 
expenses  in  connection  with  such  application 
and  the  ensuing  proceeding, 'provided, 
however,  that  HLP  shall  not  be  required  to 
pay  for  any  expenses  of  such  Entity  if  that 
Entity's  application  is  denied  by  FERC  for 
reasons  advocated  by  HLP  at  FERC,  and 
provided  further,  that  HLP  shall  not  be 
required  to  pay  for  any  costs  or  expenses  of 
such  Entity  which  that  Entity  would  have 
incurred  had  It  not  filed  an  application  solely 
by  reason  of  HlFs  desire  to  maintain  its  non- 
jiuisdictional  status  under  the  Federal  Power 
Act 

(d)  Nothing  in  these  License  Conditions 
shall  impair  the  right  of  the  Department  of 
Justice  or  any  other  Entity,  public  or  private, 
to  ftle  an  antitrust  action  in  any  Federal 
Court  in  the  event  any  Applicant  refuses  to 
establish,  maintain,  modify  or  utilize  any 
connection  with  any  Entity(ie8).  provided  that 
nothing  herein  shall  preclude  any  Applicant 
from  raising  any  legal  or  equitable  defense 
that  may  be  available  to  it. 

[7]  HLP  agrees  to  use  its  best  efforts  to 
amend  any  agreements  with  all  Entities  to 
ensure  that  such  agreements  are  not 
inconsistent  with  paragraphs  (6](a]  and  (e](b) 
hereof. 

(B]  If  Applicants  participate  in  any  future 
nuclear  units  other  than  those  which  are  now 
under  construction  or  for  which  an 
application  for  a  construction  permitiias 
been  filed,  they  will  afford  similar 
participation  to  Entities  in  the  South  Texas 
Area  on  a  reasonable  basis. 

(9)  Applicants  agree  that  the  reliability  of 
power  delivered  into  TIS-ERCOT  over  DC 
asynchronous  connections  shall  not  be 
treated  differently  by  the  Applicants,  for 

'This  obligation  shall  not  apply  to  the  expenses 
of  Central  and  South  West  Corporation  or  Texas 
Utilities  Company  or  any  of  their  respective 
subsidiaries,  including  but  not  limited  to  the 
expenses  of  CSW  and  any  of  its  subsidiaries 
incurred  in  FERC  Docket  No.  EL7»-8. 


purposes  of  spinning  and  installed  reserve 
calculations  and  requirements,  than  would  be 
the  case  if  such  power  originated  within  TIS- 
ERCOT.  Outages  on  DC  asynchronous 
connections  shall  be  treated  by  the 
Applicants  in  the  same  way  as  losses  of 
generation  withiij  TIS-ERCOT.  Applicants 
agree  to  support  \he  adoption  of  principles 
involving  I)C  asynchronous  connections 
contained  in  this  paragraph  within  any  TIS  or 
ERCOT  organization. 

(10)  HLP  and  CPL  shall  use  their  best 
efforts  to  modify  the  Offer  of  Settlement  filed 
in  FERC  Docket  No.  EL7&-8  to  include  each  of 
the  undertakings  set  forth  in  the  letter 
agreement  among  HLP,  Central  and  South 
West  Corporation,  Texas  Utilities  Company 
and  the  FERC  staff,  dated  September  11. 1980. 
HLP  and  CPL  shall  thereafter  use  their  best 
efforts  to  secure  approval  thereof  by  the 
FERC,  and  shall  abide  by  any  valid  orderfs) 
of  the  FERC  issued  pursuant  to  the  Offer  of 
Settlement.  Nothing  herein  shall  preclude  the 
Department  of  Justice  from  instituting  or 
intervening  in  any  proceeding  at  FERC, 
including  Docket  No.  EL79-«,  and  from 
presenting  such  arguments  and  evidence  that 
it  deems  appropriate. 

(11)  The  foregoing  conditions  shall  be 
implemented  (1)  in  a  manner  consistent  with 
applicable  Federal,  state  and  local  statutes 
and  regulations,  and  (2)  subject  to  any 
regulatory  agency  having  jurisdiction. 
Nothing  herein  shall  preclude  the  AppUcants 
from  seeking  an  exemption  or  other  relief  to 
which  they  may  be  entitled  under  applicable 
law  or  shall  be  construed  as  a  waiver  of  their 
right  to  contest  the  apphcability  of  the  license 
conditions  with  respect  to  any  factual 
situation. 

|FR  Doc  82-12852  PQed  5-11-82;  K45  «Dj 
BItXINO  CODE  7S«M>1-M 


[Docket  Na  50-2981 

Nebraska  Public  Power  District 
(Cooper  Nuclear  Station);  Exemption 

I 

The  Nebraska  Public  Power  District 
(the  licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-46  which 
authorizes  operation  of  the  Cooper 
Nuclear  Station.  This  license  provides, 
among  other  things,  that  it  is  subject  to 
all  rules,  reguJations  and  Orders  of  the 
Commission  now  or  hereafter  in  effect 

The  facitity  is  a  boiling  water  reactor 
located  at  the  licensee's  site  in  Nemaha 
County,  Nebraska. 

n 

On  November  19, 1980,  the 
Commission  on  published  a  revised  §  10 
CFR  50.48  and  a  new  Appendix  R  to  10 
CFR  Part  50  regarding  fire  protection 
features  of  nuclear  power  plants  (45  FR 


76602).  The  revised  9  S0.48(c]  and 
Appendix  R  became  effective  on 
February  17, 1981.  Section  50.48(c) 
established  the  schedules  for  satisfying 
the  provisions  of  Appendix  R.  Section  III 
of  Appendix  R  contains  fifteen 
subsections,  lettered  A  through  O,  each 
of  which  specifies  ^quirements  for  a 
partictilar  aspect  of  the  fire  protection 
features  at  a  nuclear  power  plant.  One 
of  these  fifteen  subsections,  m.G.,  is  the 
subject  of  this  Exemption.  Subsection 
m.G.  specifies  detailed  requirements  for 
fire  protection  of  the  equipment  used  for 
safe  shutdown  by  means  of  separation 
and  barriers  (III.G.2).  If  the  requirements 
for  separation  and  barriers  could  not  be 
met  in  an  area,  alternative  safe 
shutdown  capability,  independent  of 
that  area  and  equipment  in  that  area, 
was  required  (III.G.3]. 

Section  50.48(c]  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  within  a 
specified  time  from  the  effective  date  of 
this  fire  protection  rule,  February  17, 
1981,  except  for  modifications  to  provide 
alternative  safe  shutdown  capabihty. 
These  latter  modifications  (III.G.3)     . 
require  NRC  review  and  approval. 
Hence,  9  50.48(c)  requires  their 
completion  within  a  certain  time  after 
NRC  approval.  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capability  was  specified  as  March  19. 
1981. 

By  letter  dated  March  18, 1981,  as 
amended  October  30, 1981,  and  January 
29, 1982,  Nebraska  Public  Power  District 
requested  exemptions  frt}m  10  CFR 
50.48(c)  with  respect  to  the  requirements 
of  Section  III.G  of  Appendix  R  as 
follows: 

(1)  Extend  from  March  19, 1981,  to 
June  30, 1982,  the  date  for  submittal  of 
plans  and  schedules  to  achieve 
compliance  with  Section  III.G.2  of 
Appendix  R  required  by  9  50.48(c)(5); 

(2)  Extend  from  March  19, 1981,  to 
June  30, 1982,  the  date  for  filing 
additional  exemptions  from  Section 
m.G.  pursuant  to  9§  50.12(a)  and 
60.48(c)(6); 

(3)  Extend  from  March  19, 1981,  to 
Jime  30, 1982,  the  date  for  submittal  of 
design  descriptions  of  alternative  or 
dedicated  shutdown  systems  to  comply 
with  Section  III.G.S.,  if  such  are 
necessary;  and 

(4)  Extend  from  February  17, 1981.  to 
June  30, 1982.  the  date  from  which  the 
installation  schedules  established  in 

9  50.48(c)(2)  and  (3)  are  calculated. 
Although  this  was  not  specifically 
requested,  implicit  in  your  request  for 
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exemption  is  a  similar  extension  in  the 
completion  date  for  the  modifications 
resulting  from  the  reanalysis  and 
redesign. 

When  this  Fire  Protection  Rule  was 
approved  by  the  Commission,  it  was 
understood  that  the  time  for  each 
licensee  to  reexamine  those  previously- 
approved  configurations  at  its  plant  to 
determine  whether  they  meet  the 
requirements  of  Section  lU.G  of 
Appendix  R  to  10  CFR  50  was  not  well 
known  and  would  vary  depending  upon 
the  degree  of  conformance.  For  each 
item  of  nonconformance  that  was  found, 
a  Rre  hazards  analysis  had  to  be 
performed  to  determine  whether  the 
existing  configuration  provided 
sufficient  fire  protection.  If  it  did.  a  basis 
had  to  be  formulated  for  an  exemption 
request.  If  it  did  not  modifications  to 
either  meet  the  requirements  of 
Appendix  R  or  to  provide  some  other 
acceptable  configuration,  that  could  be 
justified  for  an  exemption,  had  to  be 
designed.  Where  fire  protection  features 
alone  could  not  ensure  protection  of  safe 
shutdown  capability,  alternative  safe 
shutdown  capability  had  to  be  designed 
as  required  by  Section  III.G.3  of 
Appendix  R.  Depending  upon  the 
extensiveness  and  number  of  the  areas 
involved,  the  time  required  for  this 
reexamination,  reanalysis  and  redesign 
could  vary  from  a  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one,  short-term  date 
for  all  licensees  in  the  interest  of 
ensuring  a  best-effort,  expedited 
completion  of  compliance  with  the  Fire 
Protection  Rule,  recognizing  that  there 
would  be  a  number  of  licensees  who 
could  not  meet  these  time  restraints  but 
who  could  then  request  appropriate 
rehef  through  the  exemption  process. 
Licensees  for  44  of  the  72  plants  to 
which  Appendix  R  applies  (plants  with 
an  operating  license  issued  prior  to 
January  1. 1979)  have  requested  such 
schedidar  relief. 

The  licensees  for  the  remaining  28 
plants  made  submittals  to  meet  ^e 
scheduler  requirements  of  S  50.48(c).  All 
of  these  submittals,  however,  were 
deficient  in  some  respects.  In  general 
much  of  the  information  requested  in  a 
generic  letter  (81-12)  dated  February  20, 
1981,  to  the  licensees  of  all  72  plants, 
was  not  provided.  Therefore,  additional 
time  is  being  used  to  complete  those 
submittals  also. 

m 

Prior  to  the  issuance  of  Appendix  R, 
the  Cooper  Nudaer  Station  had  been 
reviewed  against  the  criteria  of 
Appendix  A  to  the  Branch  Techidcal 
Position  9.5-1  (FTP  9.5-1).  The  BTP  9.5-1 
was  developed  to  resolve  the  lessons 


learned  irom  the  fire  at  the  Browns 
Ferry  Nuclear  Plant  It  is  broader  in 
scope  than  Appendix  R,  formed  the 
nucleus  of  the  criteria  developed  further 
in  Appendix  R  and  in  its  present  revised 
form  constitutes  the  section  of  the 
Stemdard  Review  Plant  used  for  the 
review  of  applications  for  construction 
permits  and  operating  licenses  of  new 
plants.  The  review  was  completed  by 
the  NRC  staff  and  its  fire  protection 
consultants  and  a  Fire  Protection  Safety 
Evaluation  (FPSER)  was  issued.  A  few 
items  remained  unresolved.  Further 
discourse  between  the  licensee  and  the 
NRC  staff  resulted  in  resolution  of  these 
items  as  dociunented  in  a  supplement  to 
the  FPSER.  The  FPSER  and  its 
supplement  supported  the  issuance  of 
amendments  to  the  operating  licensee  of 
Cooper  Nuclear  Station '  which  required 
modifications  to  be  made  to  plant 
physical  features,  systems,  and 
administrative  controls  to  meet  the 
criteria  of  Appendix  A  to  BTP  9.5-1.  All 
of  these  modifications  have  been 
completed.  Therefore,  the  Cooper 
Nuclear  Station  has  been  upgraded  to  a 
high  degree  of  fire  protection  already 
and  the  extensive  reassessment 
involved  in  this  request  for  additional 
time  to  quantify,  in  detail,  the 
differences  between  what  was  recently 
and  the  specific  requirements  of  Section 
III.G  to  Appendix  R  of  10  CFR  Part  50. 
Based  on  the  above  considerations, 
we  find  that  the  licensee  has  completed 
a  substantial  part  of  the  fire  protection 
features  at  Cooper  Nuclear  Station  in 
conformance  with  the  requirements  of 
the  Fire  Protection  Rule  and  is  applying 
significant  effort  to  complete  the 
reassessment  of  any  remaining 
modifications  which  might  be  necessary 
for  strict  conformance  with  Section 
nLG.  We  find  that  because  of  the 
already-completed  upgrading  of  this 
facility,  there  is  no  undue  risk  to  the 
health  and  safety  of  the  public  involved 
in  continued  operation  until  the 
completion  of  this  reassessment  on  June 
30, 1982.  Therefore,  an  exemption  should 
be  granted  to  allow  such  time  for 
completion.  However,  because  we  have 
found  that  most  submittals  of  this 
reanalysis  to  date  from  other  licensees 
have  not  been  complete;  that  is,  not  all 
of  the  information  requested  by  Generic 
Letter  81-12  dated  February  2a  1981, 
was  provided,  we  are  adding  a  condition 
to  this  Exemption  that  requires  all  such 
information  to  be  submitted  by  the  date 
granted. 


■  Cooper— Oparatli^  Ucense  DHi-te. 
Amendment  56  Mipported  by  FPSER  Iiaaed  hUf  2S. 
1979.  Amendhneot  66  tupported  by  Sapplenmot  1  to 
il>SER  issued  Hmtmbm  21.  tsaSi 


IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  the  following  exemptions 
with  respect  to  the  requirements  of 
Section  nLG.  of  Appendix  R  to  10  CFR 
50: 

(1)  The  date.  March  19, 1981.  for 
submittal  of  plans  and  schedules  to 
achieve  compliance  as  required  by 

S  50.48(c)(5)  is  extended  to  June  30, 1962; 

(2)  The  date.  March  19, 1981,  for  filing 
exemption  requests  pursuant  to 

§  50.48(c)(6)  which  includes  a  tolling 
provision  is  extended  to  June  30, 1962; 

(3)  The  date,  March  19. 1981.  for 
submittal  of  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  Section  III.G.3, 
as  required  by  S  5a48(c)(5)  is  extended 
to  June  30. 1982;  and 

(4)  The  date  February  17. 1961.  fixMn 
which  the  installation  schedules 
estabUshed  in  S  50.48(c)(2)  and  (3)  are 
calculated,  is  extended  to  June  30, 1982; 
Provided  the  following  conditions  are 
met 

(1)  Requests  for  exemption  pursuant 
to  S  50.48(c)(6)  must  include: 

(a)  A  concise  statement  of  the  extent 
of  the  exemption; 

(b)  A  concise  description  of  the 
proposed  alternative  design  features 
related  to  assuring  post-fire  shutdown 
capability;  and 

(c)  A  soimd  technical  basis  that 
justifies  the  proposed  alternative  in 
terms  of  protection  afforded  to  post-fire 
shutdown  capability,  degree  of 
enhancement  in  fire  safety  by  full 
compliance  with  ULG  requirements,  or 
the  detriment  to  plant  safety  incurred  by 
full  compliance  with  IILG.  A  simple 
statement  that  the  feature  for  which  the 
exemption  is  requested  was  previously 
approved  by  the  staff  is  not  sufficient  A 
simple  assertion  that  in  the  licensee's 
judgment  the  feature  for  which  the 
exemption  is  requested  is  adequate  fire 
protection  is  not  sufficient 

(2)  The  design  descriptions  of 
alternative  ot  dedicated  shutdown 
systems  to  comply  with  Subsection 
in.G.3.,  as  required  by  ]  50.48(c)(5)  shall 
include  a  point-by^>oint  response  to 
each  item  in  section  8  of  Enclosure  1  to 
generic  letter  81-12  dated  February  20, 
1981,  and  to  each  item  in  E^closore  2  to 
generic  letter  61-12,  dated  February  20, 
1961. 

If  die  licensee  does  not  meet  the 
above  conditions,  the  licensee  will  be 
found  in  violation  of  10  CFR  50.48(c) 
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even  though  the  submittal  may  be  made 
within  the  time  limit  granted  by  the 
exemption.  If  such  a  violation  occurs, 
imposition  of  a  civil  penalty  will  be 
considered  under  Section  234  of  the 
Atomic  Energy  Act,  as  amended.  Such  a 
violation  will  be  a  continuing  one 
beginning  with  the  date  set  in  the 
exemption  for  submittal  and  terminating 
when  all  inadequacies  are  corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  staff,  caused  by  the 
workload  associated  with  reviewing  all 
of  the  submittals  falling  due  near  the 
same  time,  will  not  relieve  the  licensee 
of  the  responsibility  for  completeness  of 
the  submittal,  nor  will  such  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated. 

The  NRC  staff  has  determined  diat  the 
granting  of  this  exemption  will  not  result 
in  any  significant  environmental  impact 
and  that  pursuant  to  10  CFR  51.5(d)(4) 
and  environmental  impact  statement  or 
negative  declaration  and  environmental 
impact  appraisal  need  not  be  prepared 
in  connection  with  this  action. 

Dated  at  Bethesda,  Maryland  this  4th  day 
of  May  1982. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton. 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc  8Z-129S3  FUed  S-11-42: 8:45  am] 
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[Docket  No.  50-263] 

Northern  States  Power  Co,  (Monticello 
Nuclear  Generating  Plant);  Exemption 

I 

The  Northern  States  Power  Company 
(the  licensee)  is  the  holder  of  FaciHty 
Operating  License  No.  DPR-22  which 
authorizes  operation  of  the  Monticello 
Nuclear  Generating  Plant.  This  license 
provides,  among  other  things,  that  it  is 
subject  to  all  rules,  regulations  and 
Orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  facihty  is  comprised  of  a  boiling 
water  reactor  at  the  licensee's  site 
located  in  Wright  County.  Minnesota. 

II 

On  November  19, 1980,  the 
Commission  pubUshed  a  revised  {  10 
CFR  50.48  and  a  new  Appendix  R  to  10 
CFR  50  regarding  fire  protection  features 
of  nuclear  power  plants  (45  FR  76602). 
The  revised  S  50.48(c)  and  Appendix  R 
became  effective  on  February  17, 1981. 
Section  50.48(c)  established  the 
sechedules  for  satisfying  the  provisions 
of  Appendix  R.  Section  in  of  Appendix 
R  contains  fifteen  subsections,  lettered 
A  through  O,  each  of  which  specifies 


requirements  for  a  particular  aspect  of 
the  fire  protection  features  at  a  nuclear 
power  plant.  One  of  these  fifteen 
subsections,  III.G..  is  the  subject  of  this 
Exemption.  Subsection  m.G.  specifies 
detailed  requirements  for  fire  protection 
of  the  equipment  used  for  safe  shutdown 
by  means  of  separation  and  barriers 
(III.G.2].  If  the  requirements  for 
separation  and  barriers  could  not  be  met 
in  an  area,  alternative  safe  shutdown 
capability,  independent  of  that  area  and 
equipment  in  that  area,  was  required 
(III.G.3). 

Section  50.48(c]  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  within  a 
specified  time  from  the  effective  date  of 
this  fire  protection  rule,  February  17. 
1981,  except  for  modifications  to  provide 
alternative  safe  shutdown  capability. 
These  latter  modifications  (III.G.3) 
require  NRC  review  and  approval. 
Hence,  §  50.48(c)  requires  their 
completion  within  a  certain  time  after 
NRC  approval.  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capabiUty  was  specified  as  March  19, 
1981. 

By  letter  dated  March  13, 1981,  as 
amended  December  3. 1981,  and 
February  15, 1982,  Northern  States 
Power  Company  requested  exemptions 
from  10  CFR  50.48(c)  with  respect  to  the 
requirements  of  Section  III.G.  of 
Appendix  R  as  follows: 

(1)  Extend  from  March  19, 1981,  to  July 
1, 1982.  the  date  for  submittal  of  plans 
and  schedules  to  achieve  compliance 
with  III.G.2  required  by  {  50.48(c)(5); 

(2)  Extend  from  March  19, 1981,  to  July 
1, 1982,  the  date  for  filing  additional 
exemptions  from  III.G.  pursuant  to 

§  50.12(a)  and  50.48(c)(6): 

(3)  Extend  from  March  19, 1981,  to  July 
1, 1982,  the  date  for  submittal  of  design 
descriptions  of  alternative  or  dedicated 
shutdown  systems  to  comply  with 
Sectioii  III.G.3,  If  such  are  necessary; 
and 

(4)  Extend  from  February  17, 1981.  to 
June  1, 1982,  the  date  from  which  the 
installation  schedules  established  in 

§  50.48(c)(2)  and  (3)  are  calculated. 

When  this  Fire  Protection  Rule  was 
approved  by  the  Commission,  it  was 
understood  that  the  time  required  for 
each  licensee  to  reexamine  those 
previously  approved  configuration?^  at 
its  plant  to  determine  whether  they  meet 
the  requirements  of  Section  III.G  of 
Appendix  R  to  10  CFR  50  was  not  well 
known  and  would  vary  depending  upon 
the  degree  of  conformance.  For  each 
item  of  nonconformance  that  was  found, 
a  fire  hazards  analysis  had  to  be 
performed  to  determine  whether  the 
existing  configuration  provided 


sufficient  fire  protection.  If  it  did.  a  basis 
had  to  be  formulated  for  an  exemption 
request.  If  it  did  not,  modifications  to 
either  meet  the  requirements  of 
Appendix  R  or  to  provide  some  other 
acceptable  configuration,  that  could  be 
justified  for  an  exemption,  had  to  be 
designed.  Where  fire  protection  features 
alone  could  not  ensure  protection  of  safe 
shutdown  capabihty,  alternative  safe 
shutdown  capability  had  to  be  designed 
as  required  by  Section  III.G.3.  of 
Appendix  R.  Depending  upon  the 
extensiveness  and  number  of  the  areas 
involved,  the  time  required  for  this 
reexamination,  reanalysis  and  redesign 
could  vary  from  a  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one,  short-term  date 
for  all  licensees  in  the  interest  of 
ensuring  a  best-effort,  expedited 
completion  of  compliance  with  the  Fire 
Protection  Rule,  recognizing  that  there 
would  be  a  number  of  licensees  who 
could  not  meet  these  time  restraints  but 
who  could  then  request  appropriate 
reHef  through  the  exemption  process. 
Licensees  for  44  of  the  72  plants  to 
which  Appendix  R  applies  (plants  with 
an  operating  license  issued  prior  to 
January  1, 1979)  have  requested  such 
schedular  relief. 

The  licensees  for  the  remaining  28 
plants  made  submittals  to  meet  the 
schedular  requirements  of  S  50.48(c).  All 
of  these  submittals,  however,  were 
deficient  in  some  respects.  In  general, 
much  of  the  information  requested  in  a 
generic  letter  (81-12)  dated  February  20, 
1981.  to  the  licensees  of  all  72  plants 
was  not  provided.  Therefore,  additional 
time  is  being  used  to  complete  those 
submittals. 

m 

Prior  to  the  issuance  of  Appendix  R, 
the  Monticello  Nuclear  Generating  Plant 
had  been  reviewed  against  the  criteria 
of  Appendix  A  to  the  Branch  Technical 
Position  9.5-1  (BTP  9.5-1).  The  BTP  9.5-1 
was  developed  to  resolve  the  lessons 
learned  from  the  fire  at  the  Browns 
Ferry  Nuclear  Plant.  It  is  broader  in 
scope  than  Appendix  R,  formed  the 
nucleus  of  the  criteria  developed  further 
in  Appendix  R  and  in  its  present, 
revised  form  constitutes  the  section  of 
the  Standard  Review  Plan  used  for  the 
review  of  applications  for  construction 
permits  and  operating  licenses  of  new 
plants.  The  review  was  completed  by 
the  NRC  staff  and  its  fire  protection 
consultants  and  a  Fire  Protection  Safety 
Evaluation  (FPSER)  was  issued.  A  few 
items  remained  unresolved.  Further 
discourse  between  the  licensee  and  the 
NRC  staff  resulted  in  resolution  of  these 
items  as  documented  in  one  supplement 
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to  the  FPSER-  The  FPSER  and  its 

supplement  supported  the  issuance  of 
amendments  to  the  operating  bcense  of 
the  Montioello  Plant '  which  required 
modifications  to  be  made  to  plant 
physical  features,  systems,  and 
administrative  controls  to  meet  the 
criteria  of  Appendix  A  to  BTP  9.5-1.  All 
of  these  modifications  have  been 
completed.  Therefore,  the  Monticello 
Nuclear  Generating  Plant  has  been 
upgraded  to  a  high  degree  of  fire 
protection  already  and  the  extensive 
reassessment  involved  in  this  request 
for  additional  time  is  to  quantify,  in 
detail,  the  differences  between  what 
was  recently  approved  and  the  specific 
requirements  of  Section  III.G  to 
Appendix  R  of  10  CFR  50. 

As  mentioned  earlier  there  are  14 
other  subsections  which  contain  criteria 
for  other  aspects  of  fire  protection 
features.  One  of  these.  Section  UI.L, 
provides  the  criteria  for  Alternative  and 
Dedicated  Safe  Shutdown  Capability 
and  thus  affects  the  final  reassessment 
and  redesign,  if  necessary,  of  this 
feature  of  the  Monticello  Plant. 
Nevertheless,  this  means  that 
compliance  with  the  remaining 
applicable  sections  of  Appendix  R  have 
been  or  will  be  completed  on  or  before 
the  implementation  dates  required  by 
the  Fire  Protection  Rule. 

Based  on  the  above  considerations, 
we  find  that  the  Ucensee  has  completed 
a  substantial  part  of  the  fire  protection 
features  at  Monticello  in  conjformance 
with  the  requirements  of  the  Fire 
Protection  Rule  and  is  applying 
significant  effort  to  complete  the 
reassessment  of  any  remaining 
modifications  which  might  be  necessary 
for  strict  conformance  with  Section 
ni.G.  We  find  that  because  of  the 
already  completed  upgrading  of  these 
facilities,  there  is  no  undue  risk  to  the 
health  and  safety  of  the  public  involved 
with  continued  operation  until  the 
completion  of  this  reassessment  on  July 
1, 1982.  Therefore,  an  exemption  should 
be  granted  to  allow  such  time  for 
completion.  However,  because  we  have 
found  that  most  submittals  of  this 
reanalysis  to  date  from  other  licensees 
have  not  been  complete,  that  is,  not  all 
of  the  information  requested  by  Generic 
Letter  81-12  dated  February  20, 1981. 
was  provided,  we  are  adding  a  condition 
to  this  Exemption  that  requires  all  such 


'  Monttoello— Operating  License  0PR-Z2. 
AfflandnMiit  41  wpported  by  FPSER  l8«uad  August 
29,  IVt  to  ProvialoMi  OpwaUii«  Uoemae  Na  DPR- 
22.  Araaadment  1  supported  by  Suppl— pnt  1  to 
FKER  Immad  February  12,  uei  to  FaoSi^ 
Opwatiiig  Uoense  No.  DPR-e2. 


information  to  be  submitted  by  the  date 
granted. 

IV 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  pubUc  interest  and 
hereby  grants  the  following  exemptions 
with  respect  to  the  requirements  of 
Section  III.G.  of  Appendix  R  to  10  CFR 
Part  50: 

(1)  The  date,  March  19, 1981,  for 
submittal  of  plans  and  schedules  to 
achieve  compliance  as  required  by 

§  50.48(c)(5)  is  extended  to  July  1. 1982; 

(2)  The  date.  March  19, 1981.  for  filing 
exemption  requests  pursuant  to 

§  50.48(c)(6)  which  includes  a  tolling 
provision  is  extended  to  July  1. 1982; 

(3)  The  date.  March  19. 1081.  for 
submittal  of  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  Section  III.G.3 
as  required  by  §  50.48(c)(5)  is  extended 
to  July  1, 1982:  and 

(4)  TTie  date,  February  17, 1981,  fit)m 
which  the  installation  schedules 
established  in  S  50.48(c)(2)  and  (3)  are 
calculated  is  extended  to  June  1. 1982. 

Provided  the  following  conditions  are 
met: 

(1)  Requests  for  exemption  pursuant 
to  §  50.48(c) (6)  must  include: 

(a)  A  concise  statement  of  the  extent 
of  the  exemption; 

(b)  A  concise  description  of  the 
proposed  alternative  design  features 
related  to  assuring  post-fire  shutdown 
capability;  and 

(c)  A  sound  technical  basis  that 
justiiies  the  proposed  alternative  in 
terms  of  protection  afforded  to  post-fire 
shutdown  capability,  degree  of 
enhancement  in  fire  safety  by  full 
compliance  with  in.G  requirements,  or 
the  detriment  to  plant  safety  incurred  by 
full  compliance  with  III.G.  A  simple 
statement  that  the  feature  for  wbdch  the 
exemption  is  requested  was  previously 
approved  by  the  staff  is  not  sufficient.  A 
simple  assertion  that  in  the  licensee's 
judgment  the  feature  for  which  the 
exemption  is  requested  is  adequate  fire 
protection  is  not  sufficient 

(2)  The  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  Subsection 
m.G.3^  as  required  by  S  50.48(c)(5)  shall 
include  a  point-by-point  response  to 
each  itam  in  Section  8  of  Enclosure  1  to 
gonsric  letter  81-12  dated  February  20, 
1081,  and  to  each  item  in  enclosure  2  to 
generic  letter  81-12  dated  February  aa 
1981. 


If  the  Ucensee  does  not  meet  the 
above  conditions,  the  licensee  will  be 
found  in  violation  of  10  CFR  5048(c) 
even  though  the  submittal  may  l>e  made 
within  the  time  limit  granted  by  the 
exemption.  U  such  a  violation  occurs, 
imposition  of  a  civil  penalty  will  be 
considered  under  Section  234  of  the 
Atomic  Energy  Act  as  amended.  Such  a 
violation  will  be  a  continuing  one 
beginning  with  the  date  set  in  the 
exemption  for  submittal  and  terminating 
when  all  inadequacies  are  corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  staff,  caused  by  the 
workload  associated  with  reviewing  all 
of  the  submittals  falling  due  near  the 
same  time,  will  not  reUeve  the  licensee 
of  the  responsibility  for  completeness  of 
the  submittal  nor  will  such  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated. 

The  NRC  staff  has  determined  that  the 
granting  of  this  exemption  will  not  result 
in  any  significant  environmental  impact 
and  that  pursuant  to  10  CFR  51.5(d)(4) 
an  environmental  impact  statement  or 
negative  declaration  and  environmental, 
impact  appraisal  need  not  be  prepared 
in  connection  with  this  action. 

Dated  at  Betfaesda.  Maryland,  this  4tfa  day 
of  May  1962. 

For  the  Nuclear  Regulatory  Commission. 

Harold  R.  Dentoo. 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  Bl-UgM  FBml  »-ll-«t:  M6  am) 
WLUNO  COOC  TSW  01-11 

Nuclear  FacMliM  or  Materials; 
Applications  for  Licenses  To  Export 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  die  Nuclear 
Regulatory  Commission  has  received  the 
following  applications  for  export 
licenses.  A  copy  of  each  application  is 
on  file  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 
located  at  1717  H  Street  NW.. 
Washington,  D.C. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  may  be  filed  on  or 
before  June  11, 1982.  Any  request  for 
hearing  or  petition  for  leave  to  intervene 
shall  be  served  by  the  requestor  or 
petitioner  upon  the  applicant  the 
Executive  Legal  Director,  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
D.C.  20555,  die  Secretary.  U.S.  Nuclear 
Regulatory  Coqunission  and  the 
Executive  Secretary,  Department  <rf 
State,  Washington.  D.C.  20520. 

In  its  review  of  applications  for 
Kcenae  to  export  production  or 
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utilization  facilities,  special  nuclear 
material  or  source  material,  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  stdety  or 
environmental  effects  in  the  recipient 


nation  of  the  facility  or  material  to  be 
exported.  The  table  below  lists  all  new 
major  applications. 

Dated  this  5th  day  of  May,  at  Bethesda, 
Maryland. 

Federal  Register  (Export) 


For  th«  Nnclear  Regulatory  CoaiBiission. 
James  V.  Zfanmennan, 

Assistant  Director,  Export/Import  and 
International  Safeguards,  Office  of 
Internationa]  Programs. 


Nam*  o(  wplonl,  (Me  o<  appfcafion.  detta  lecewaa 
apiAalionNa 

MateiWIypa 

IMarial  fei  Idtognm 

End^ia* 

Tom 
atamanl 

Tom 

Coiaiky  ol  daafina&oo 

ttkmt  *  Co.  Aor.  26,  1962,  ter  2S,  1982,  XSNM018SS- 

3.95%  anrictad  irankm..     ... 

17,414 

625 

nnlrinrl  kjel  (or  lliiiiiniito  UM  2 

.ln«i 

(FR  nnr.  aZ-U8S6  Filed  S-11-S2:  »«  am] 
•ILLimC00E799»41-ll 

AvaiiabUlty  of  SutMOiptkMi  Service  for 
the  "NRC  Pijt>iic  Document  Room 
(POR)  Dally  Accesstons  UsT 

In  support  of  the  U.S.  Government's 
policy  of  cost  recovery  for  publications 
produced  by  Federal  Agencies,  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
became  a  eonsigned  Sales  Agent  for  the 
U.S.  Government  Printing  Office  In 
August  1979.  Since  that  time,  several 
NRC  scheduled  publications  have 
become  part  of  the  Sales  Program. 
Notice  is  hereby  given  that  the  "NRC 
Public  Document  Room  (PDR)  Daily 
Accessions  List"  will  become  part  of  the 
Sales  Program  effective  June  1, 1982.  The 
list  announces  and  describes  all  NRC 
documents  issued  for  public  availability 
and  placed  in  the  PDR  except 
engineering  drawings  and  reference 
materials. 

The  intent  of  this  effort  is  not  to 
discourage  public  interest  in  the  "NRC 
Public  Document  Room  (PDR)  Daily 
Accessions  List,"  but  to  assure  that  the 
lists  are  being  utilized  in  a  manner  that 
is  both  efficient  and  cost  effective. 

Copies  of  the  "NRC  Public  Document 
Room  (PDR)  Daily  Accessions  List"  will 
continue  to  be  placed  in  the  NRC  Public 
Document  Room,  1717  H  Street  NW. 
Washington,  D.C.  20555  for  inspection 
and  for  copying  at  a  fee. 

The  paid  subscription  service  for  the 
"NRC  Public  Document  Room  (PDR) 
Daily  Accessions  List"  in  hard  copy 
with  consist  of  260  issues  and  will  cost 
$730.00. 

Current  subscribers  to  the  free  service 
who  wish  to  continue  receiving  the 
"NRC  Public  Document  Room  (PDR) 
Daily  Accessions  List"  in  hard  copy 
without  interruption  in  service  should 
submit  their  requests,  with  payment,  to 
the  Superintendent  of  Ddcuments,  U.S. 
Government  Printing  Office,  ATTN: 
NRC  Subscriptions,  Washington,  D.C 
20402.  GPO  Deposit  Account  holders  or 
persons  wishing  to  charge  Master  or 
VISA  accounts  may  order  the 


subscription  service  by  calling  the  NRC/ 
GPO  Sales  Office  at  (301)  492-9530. 

TTie  "NRC  Public  Document  Room 
(PDR)  Daily  Accessions  List"  will  also 
be  available  on  a  paid  subscription 
basis  in  24X  microfiche  form.  Interested 
persons  should  contact  the  NRC  Sales 
Manager  at  (301)  492-9530  for  details  on 
pricing  and  availability. 

Any  questions  concerning  this 
subscription  service  may  be  directed  to 
R.  Stephen  Scott,  Chief,  Document 
Management  Branch,  Division  of 
Technical  Information  and  Document 
Control  Washington,  D.C  20555  at.(301) 
492-8585. 

Dated  at  Bethesda,  Maryland,  this  5th  day 
of  May,  1982. 

For  the  Nuclear  Regulatory  Commission. 
Patricia  G.  Nony, 

Acting  Director,  Office  of  Administration. 

{FR  Doc  aZ-12SM  FUad  S-11-82: 8:45  am) 
WLUNO  CODE  7t60-01-« 


(Dockat  Not.  50-454  OU  50-455  OL] 

Commonwealttt  Edison  Co.  (Byron 
Nuclear  Power  Station,  Units  1  and  2); 
Order 

May  6, 1982. 

Oral  argument  on  the  appeal  of 
intervener  l^e  Rockford  League  of 
Women  Voters  from  the  October  27, 

1981  and  {anuary  27, 1982  orders  of  the 
Licensing  Board  has  been  rescheduled 
from  2:00  PM.  on  Wednesday.  May  26, 

1982  to  lOMAM.  on  Thursday.  May  13 
in  the  NRC  Public  Hearing  Room,  Fifth 
Floor,  East- West  Towers  Building,  4350 
East-West  Highway,  Bethesda, 
Maryland.  Each  side  is  allotted  a  total  of 
50  minutes. 

Each  party  is  to  notify  the  Secretary  to 
this  Board,  in  writing,  to  be  received  no 
later  than  Tuesday,  May  11, 1982,  of  the 
name  of  the  person  who  will  present 
argimient  on  its  behalf. 

It  is  so  ordered. 


For  the  Appeal  Board. 
C  Jean  Shoemaker, 
Secretary  to  the  Appeal  Board. 

|FS  Doc  Slr-imK  POad  S-ll-«2:  Mt  an) 

•luJNO  cooe  7sso^n-4f 


[Docket  No*.  50-329  CP  50-390  CP] 

Consumers  Power  Co.  (Midland  Plant, 
Units  1  and  2);  Order 

May  e.  1982. 

Because  counsel  for  fntervenor 
Saginaw  Valley  Nuclear  Study  Group 
has  other  commitments  on  May  26,  oral 
argxmfient  in  this  case  remains  scheduled 
for  2:00p.m..  Thursday,  May  13, 1982,  in 
the  NRC  Public  Hearing  Room,  Fifth 
Floor,  East- West  Towers  Building,  4350 
East-West  Highway,  Bethesda, 
Maryland.  \^ 

It  is  80  ordered. 

For  the  Appeal  Board. 
C  Jean  Shoemaker, 
Secretary  to  the  Appeal  Board 

(FR  Doc  l2-128Sa  Filed  5-11-82:  tstS  am) 
BIUJNG  CODE  7980-01-M 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Reestat>llshment  of  ttie  Services 
Policy  Advisory  Committee 

The  U.S.  Trade  Representative  has 
taken  steps  to  reestablish  the  Services 
Policy  Advisory  Committee.  This 
Committee  will  be  rechculered  pursuant 
to  section  135(c)(1)  of  the  Trade  Act  of 
1974  (19  U.S.C  2155(c)(l]),  as  amended; 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  1);  Section  4(d)  of  Executive 
Order  No.  11846.  March  27. 1975;  and 
Executive  Order  No.  121888. 

The  Services  Committee  will  advise. 
consult  with,  and  make 
recommendations  to  the  U.S.  Trade 
Representative  and  the  Secretary  of 
Agriculture,  the  Secretary  of  Commerce. 


Fqderal  Register  /  Vol.  47,  No.  92  /  Wednesday.  May  12.  1982  /  Noticea 20411 


and  the  Secretary  of  Labor  on  policy 
issues  related  to  trade  in  services. 

The  Committee  will  meet  at  irregular 
intervals  at  the  call  of  the  U.S.  Trade 
Representative.  The  frequency  of 
committee  meetings  will  be 
approximately  three  or  four  times  per 
year,  depending  upon  the  needs  of  the 
U.S.  Trade  Representative. 

Representatives  from  the  private 
sector  wishing  further  information  or  to 
be  considered  for  appointment  to  serve 
on  the  committee  should  contact  the 
United  States  Trade  Representative, 
Office  of  Private  Sector  Liaison,  600 17th 
Street  NW.,  Room  121.  Washington. 
D.C.  2050Q.  (202)  395-6120. 
Phyllis  O.  Bonamm. 
Director,  Office  of  Private  Sector  Liaison. 

[FR  Doc.  8Z-12t82  Piled  S-ll-«2:  MS  am] 
BILLING  COOE  S1M-01-II 


Trade  Restrictions— Receipt  of 
Petition  Regarding  Machine  Tools 
from  Japan 

On  May  3, 1982  the  Office  of  die 
United  States  Trade  Representative 
(USTR)  received  a  petition  filed 
pursuant  to  Section  103  of  the  Revenue 
Act  of  1971  (26  U.S.C  48(a)(7)(D))  by 
Houdaille  Industries,  Inc.  of  Ft. 
Lauderdate,  Florida. 

Section  103  of  the  Revenue  Act  of  1971 
authorizes  the  President  to  deny  the 
application  of  the  investment  tax  credit 
on  any  article  or  class  of  articles 
manufactured  or  produced  in  a  foreign 
coimtry  upon  making  a  determination 
that  such  country  maintains  non-tariff 
trade  restrictions  which  substantially 
burden  U.S.  commerce  in  a  manner 
inconsistent  with  provisions  of  trade 
agreements  or  engages  in  discriminatory 
or  other  acts  (including  the  tolerance  of 
international  cartels)  or  policies 
unjustificably  restricting  U.S.  commerce. 

The  petition  alleges  that  the 
Government  of  Japan  instigated  the 
formation  of  a  machine  tool  cartel  and 
continues  to  shield  the  cartel  members 
from  competition  by  sanctioning  market 
allocation  and  other  anticompetitive 
agreements  and  practices.  It  is  further 
alleged  that  the  Government  of  Japan 
has  promoted  the  development  of  the 
cartel  by  providing  it  with  tax 
advantages,  concessionary  loans, 
research  grants  and  other  direct  and 
indirect  subsidies.  The  petitioner  claims 
that  U.S.  commerce  has  been 
unjustifiably  restricted  as  a  result  of 
these  practices. 

The  petitioner  has  requested  that  the 
President  exercise  his  authority  under 
Section  103  by  immediately  suspending 
for  an  indefinite  period  the  investment 
tax  credit  for  Japanese-made 


numerically-controlled  machining 
centers  and  numerically-controlled 
punching  machines.  The  petitioner 
further  requests  that  the  President 
provide  for  a  review  of  the 
drciunstances  giving  rise  to  the 
Presidential  action  at  the  end  of  five 
years  from  the  date  on  which  the  adtion 
becomes  effective. 

Ck>pieB  of  the  petition  are  available  for 
purchase  at  a  cost  of  $15  per  copy 
payable  by  check  only  to  the  U.S. 
Treasurer  or  for  viewing  by  interested 
parties  in  the  Office  of  the  General 
Counsel  Room  223,  Office  of  the  United 
States  Trade  Representative,  600 17th 
St.,  NW..  Washington,  D.C.  20506. 

The  Office  of  die  USTR  will 
coordinate  an  interagency  review  of  the 
petition  so  that  the  United  States  Trade 
Representative  may  make  a 
recommendation  to  the  President,  with 
the  advice  of  the  Trade  PoUcy 
Committee,  on  what  action,  if  any,  the 
President  should  take  with  respect  to  the 
petition.  In  order  to  assist  in  this  process 
interested  parties  are  invited  to  submit 
their  comments  in  writing  on  any  issue 
raised  in  the  petition.  Submissions 
should  be  legibly  typed,  printed  or 
duplicated  and  by  filed,  together  with  20 
copies,  no  later  than  June  30. 1982.  The 
Office  of  the  USTR  will  accord  business 
confidential  treatment,  upon  request,  in 
the  manner  provided  for  in  15  CFR 
2006.15.  Submissions  should  be  directed 
to  Jeanne  S.  Archibald,  Assistant 
General  Counsel  Office  of  the  United 
States  Trade  Representative.  Room  223. 
600 17Ui  St^  NW^  Washington,  D.C. 
20506. 

Donald  E.  delOeflec^ 
General  Counsel. 

[FR  Doc  a^-uaeo  FOed  t-ll-ex:  MS  am] 
aHUNQ  CODE  31M-S1-M 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Exemption  From  Bond/Escrow 
Requirement  Relating  to  Sale  of 
Assets  by  an  Employer  wtio 
ContrilHJtes  to  a  Multiemployer  Plea- 
Almac  Plastics,  Inc. 

aqency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  exemption. 

summary:  The  Pension  Benefit 
Guaranty  Corporation  has  granted 
Almac  Plastics,  Inc.  an  exemption  from 
the  bond/ escrow  requirement  of  section 
4204(a)(1)(B)  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
as  amended,  in  connection  with  its 
purchase  of  usets  of  Camla.  Inc.  A 
notice  of  the  request  for  exemption  from 


the  requirement  was  published  on 
March  4. 1982  (47  FR  9310).  The  effect  of 
this  notice  is  to  advise  the  public  of  the 
decision  en  the  exemption  requesL 

AOOIffiSS:  The  request  for  an  exemption 
and  the  PBGC  response  to  the  request 
are  available  for  pubUc  inspection  at  the 
PBGC  Public  Affairs  Office,  Suite  7100. 
2020  K  Street.  NW..  Washington.  D.C 
20006.  between  the  hours  of  9:00  a.m. 
and  4:00  p.m.  A  copy  of  these  docimients 
may  be  obtained  by  mail  from  the  PBGC 
Disclosure  Officer  (160)  at  the  above 
address. 

FOR  FURTHER  MFORMATION  CONTACT: 

James  M.  Graham,  Office  of  the 
Executive  Director,  Policy  and  Plaiming 
(140).  2020  K  Street  NW..  Washington, 
D.C  20006.  (202)  254-4862. 

SUPPLEMENTARY  INFORMATKM: 
Background 

The  Multiemployer  Pension  Plan 
Amendments  Act  of  1980,  Pub.  L  96-364. 
94  Stat  1208  (the  "Multiemployer  Act") 
became  law  on  September  28, 1980  and 
amended  the  Employee  Retirement 
Income  Security  Act  of  1974  ("ERISA"). 
As  a  result  of  the  Multiemployer  Act  an 
employer  that  withdraws  or  peuiially 
withdraws  from  a  multiemployer 
pension  plan  covered  under  TiUe  IV  of 
ERISA  may  be  Uable  to  the  plan  for  a 
portion  of  the  plan's  unfunded  vested 
benefits.  Section  4204(a)(1)  of  ERISA.  29 
U.S.C.  1381  provides  that  the  sale  of 
assets  of  an  employer  that  contributes  to 
a  multiemployer  pension  plan  will  not 
constitute  a  complete  or  partial 
withdrawal  from  the  plan  if  certain 
conditions  are  met.  One  of  these 
conditions  is  that  the  purchaser  post  a 
bond  or  deposit  money  in  escrow  for 
five  plan  years  after  the  sale. 

Section  4204(c)  of  ERISA  auUiorizes 
the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  to  grant 
individual  or  class  variances  or 
exemptions  from  the  purchaser's  bond/ 
escrow  requirement  of  section 
4204(a)(l)fB).  Under  §  2643.3(a)  of  the 
PBGC's  regulation  on  procedures  for 
variances  for  sales  of  assets,  (46  FR 
46127.  September  17. 1981).  the  PBGC 
shall  approve  a  request  for  a  variance  or 
exemption  if  it  determines  that  approval 
of  the  request  is  warranted,  in  that  it — 

(1)  Would  more  effectively  or 
equitably  carry  out  the  purposes  of  Tide 
IV  of  die  Act:  and 

(2)  Would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

The  legislative  history  of  section  4204 
indicates  a  Congressional  Intent  that  the 
sales  rules  be  administered  in  a  manner 
that  assures  protection  of  the  plan  with 
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the  least  practicable  intrusion  into 
normal  business  transactions. 

Section  4204(c]  reqiiires  the  PBGC  to 
publish  a  notice  of  the  pendency  of  a 
request  for  a  variance  or  an  exemption 
in  the  Federal  Register,  and  to  provide 
interested  parties  with  an  opportunity  to 
comment  on  the  proposed  variance  or 
exemption. 

Decision 

On  March  4. 1982  (47  FR  9310),  the 
PBGC  published  a  notice  of  the 
pendency  of  a  request  from  Almac 
Plastics,  Inc.  ("New  Almac")  to  waive 
the  bond/escrow  requirement  of  section 
4204(a)(l)(B}  of  ERISA,  in  connection 
with  the  purchase  by  New  Ahnac  on 
August  13, 1981  of  the  operating  assets 
of  Camla,  Inc.  ("Camla").  No  comments 
were  received  in  response  to  the  notice. 

Camla  contributed  to  the  Union 
Mutual  Fund  Pension  Plan  (the  "^an"). 
According  to  New  Almac's  request  for 
an  exemption.  New  Almac  has  agreed  to 
contribute  to  the  Plan  for  substantially 
the  same  number  of  contribution  base 
units  for  which  Camla  had  an  obligation 
to  contribute.  » 

Prior  to  the  sale,  Camla's  potential 
withdrawal  liability  to  the  Plan  had 
been  calculated  to  be  $131,000.  The 
amount  of  the  bond  or  escrow  required 
under  section  4204(a)(1)(B)  is  $115,957 
(the  contributions  required  to  be  made 
for  the  plan  year  ending  December  31, 
1980). 

New  Almac  is  a  wholly-owned 
subsidiary  of  Laird,  Inc.,  which  is,  in 
turn,  a  wholly-owned  subsidiary  of 
Laird  Group,  Ltd.,  a  foreign  corporation. 
Prior  to  the  sale.  Laird  Inc.  h^d  two 
subsidiaries  located  within  the  United 
States.  The  book  value  of  net  cturent 
assets  and  dates  of  those  figures  for 
each  of  the  subsidiaries  is  as  follows: 


N.Y.  Twist  OM  Corp. 
Amaabury,  Inc 


NM  cunvnt 
(booknliM) 


12.175.069  (S/80) 
2.0G0.86S  (3/81) 


Thus,  prior  to  the  sale,  the  U.S. 
subsidiaries  had  total  combined  net 
current  assets  of  approximately  $14 
million.  In  addition.  New  Almac  (the 
new  subsidiary  of  Laird  Inc.)  purchased 
the  operating  assets  of  Camla.  which 
prior  to  the  sale  had  a  net  current  book 
value  of  approximately  $10.9  million. 

Based  on  these  facts,  PBGC  has 
determined  that  an  exemption  from  the 
bond/escrow  requirement  would  more 
effectively  carry  out  the  purposes  of 
Title  IV  of  ERISA  and  would  not 
significantly  increase  the  risk  of 
financial  loM  to  the  plan,  llierefore. 


PBGC  has  granted  New  Almac's  request 
for  an  exemption  from  the  bond/escrow 
requirement  The  granting  of  an 
exemption  or  variance  from  the  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  does  not  constitute  a 
findint;  by  PBGC  that  the  transaction 
satisfies  the  other  requirements  of 
section  4204(a)(1).  The  determination  of 
whether  the  transaction  satisfies  sudi 
other  requirements  is  a  determination  to 
be  made  by  the  plan  sponsor. 

Issued  at  Washington,  D.C.  on  this  6th  day 
of  May  1982. 
Robert  E.Na|fo 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc  82-12«M  Filed  S-ll-aZ;  8:45  an] 
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Pandenqf  of  RequMt  for  Exemption 
From  Bonfi/Escrow  Requirement 
Relating  to  Sale  of  Assets  by  an 
Employer  That  Contritxites  to  a 
Multiemployer  Plan:  Rushing  Shirt 
Manufacturing  Company,  Inc. 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Notice  of  pendency  of  request 

summary:  This  notice  advises  interested 
persons  that  the  Pension  Benefit 
Guaranty  Corporation  has  received  a 
request  from  Flushing  Shirt 
Manufacturing  Company,  Ina  for  an 
exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  of 
the  Employee  Retirement  Income 
Security  Act  in  coimection  with  that 
company's  purchase  of  the  assets  of 
Flushing  Shirt  Manufacturing  Company, 
Inc.  Section  4204(a)(1)  provides  that  the 
sale  of  assets  by  an  employer  that 
contributes  to  a  multiemployer  pension 
plan  will  not  constitute  a  complete  or 
partial  withdrawal  from  the  plan  if 
certain  conditions  are  met  One  of  these 
conditions  is  that  the  purchaser  post  a 
bond  or  deprasit  money  in  escrow  for 
five  plan  years  beginning  after  thesale. 
The  PBGC  is  authorized  to  grant 
exemptions  from  this  requirement  Prior 
to  granting  an  exemption,  the  PBGC  is 
required  to  give  interested  persons  an 
opportimity  to  comment  on  the 
exemption  request.  The  effect  of  this 
notice  is  to  advise  interested  persons  of 
this  exemption  request  and  to  solicit 
their  views  on  it 

DATES:  Comments  must  be  submitted  on 
or  before  Jime  28, 1982. 
AOORESSeS:  All  written  comments  (at 
least  three  copies)  should  be  addressed 
to:  Assistant  Executive  Director  for 
Policy  and  Planning  (140),  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street  NW.,  Washhigton.  D.C  20006. 


The  request  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  at  the  PBGC  Public 
Affairs  Office,  Suite  7100,  at  the  above 
address,  between  Uie  hours  of  9:00  a.m. 
and  4:00  p.m. 

FOR  RiRTHER  INFORMATION  CONTACT: 
James  M.  Graham.  Office  of  the 
Executive  Director,  Policy  and  Planning 
(140),  Pension  Benefit  Guaranty 
Corporation.  2020  K  Street  NW.. 
Washington.  D.C  20006;  (202)  254-^1862. 
(This  is  not  a  toll-free  number.] 

SUPPUEMENTARY  WFORMATION: 
Background 

The  Multiemployer  Pension  Plan 
Amendments  Act  of  1980,  Pub.  L  96-364. 
94  Stat.  1208  (the  "Multiemployer  Act") 
became  law  on  September  26, 1980  and 
amended  the  Employee  Retirement 
Income  Security  Act  of  1974  ("ERISA"), 
29  U.S.C  1001  et  seq.  As  a  result  of  the 
Multiemployer  Act  an  employer  that 
withdraws,  or  partially  withdraws,  from 
a  multiemployer  pension  plan  covered 
under  Title  IV  of  ERISA  may  be  liable  to 
the  plan  for  a  portion  of  the  plan's 
unfunded  vested  benefits.  The 
vdthdrawal  Uability  rules  generally 
apply  to  withdrawals  occurring  after 
April  28. 1980. 

Section  4204  of  ERISA,  29  U.S.C.  1384, 
provides  that  a  bona  fide  arm's-length 
sale  of  assets  of  a  contributing  employer 
to  an  unrelated  party  will  not  be 
considered  a  withdrawal  if  three 
conditions  are  met  These  conditions, 
enumerated  in  section  4204(a)(l)(A)-(C), 
are  that — 

(A)  He  purchaser  has  an  obligation  to 
contribute  to  the  plan  for  substantially 
the  same  number  of  contribution  base 
units  for  which  the  seller  was  obhgated 
to  contribute; 

(B)  The  purchaser  obtains  a  bond  or 
places  an  amoimt  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amount  equal  to  the  greater  of  the 
seller's  average  required  annual 
contribution  to  the  plan  for  the  three 
plan  years  precediiig  the  year  in  which 
the  sale  occurred  or  the  seller's  required 
annual  contribution  for  the  plan  year 
preceding  the  year  in  which  tbt  sale 
occurred;  and 

(C)  The  contract  of  sale  provides  diat 
if  the  purchaser  withdraws  fi^jm  the 
plan  within  the  first  five  plan  years 
beginning  after  the  sale  and  fails  to  pay 
any  of  its  Uability  to  the  plan,  tht  s^er 
■hall  be  secondarily  liable  for  tke 
liability  it  (the  seller)  would  have  had 
but  for  section  4204. 

The  bond  or  escrow  described  abovs 
would  be  paid  to  the  plan  if  the 
purchaser  withdraws  from  the  plan  or 
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fails  to  make  any  required  contributions 
to  the  plan  within  the  firat  five  plan 
years  beginning  after  the  sale. 

Section  4204(c)  of  ERISA  audiorizes 
the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  to  grant 
individual  or  class  variances  or 
exemptions  from  the  purchaser's  bond/ 
escrow  requirement  of  section 
4204(a)(lKB)  and  the  sale-contract 
requirement  of  section  4204(a)(lXC).  The 
legislative  history  of  section  4204 
indicates  a  Congressional  intent  that  the 
sales  rules  be  administered  in  a  manner 
that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transactions.  The 
granting  of  an  exemption  or  variance 
from  the  requirements  of  section 
4204(a)(l)(B]  or  (C)  does  not  constitute  a 
finding  by  PBGC  that  the  transaction 
satisfies  the  other  requirements  of 
section  4204(a)(1). 

Under  §  2643.3(a)  of  the  PBGC's 
regulation  on  procedures  for  variances 
for  sales  of  assets,  (46  FR  46127, 
September  17. 1981),  the  PBGC  shall 
approve  a  request  for  a  variance  or 
exemption  if  it  determines  that  approval 
of  the  request  is  warranted,  in  that  it — 

(1)  Would  more  effectively  or 
equitably  carry  out  the  purposes  of  Htle 
rv  of  the  Act;  and 

(2)  Would  not  si^nficantly  increase 
the  risk  of  financial  loss  to  Uie  plan. 

Section  4204(c)  of  ERISA  and 
§  2643.3(b]  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  a  variance  or 
exemption  in  the  Federal  Register,  and 
to  provide  interested  parties  with  an 
opportunity  to  comment  on  the  proposed 
variance  or  exemption. 

The  Request 

The  PBGC  has  received  a  request  from 
the  purchaser.  Flushing  Shirt 
Manufacturing  Company,  Inc.  ("New 
Flushing"),  for  an  exemption  from  the 
requirement  of  section  4204(a)(1)(B)  of 
ERISA.  In  the  request.  New  Flushing 
represents,  among  other  things,  that 

1.  On  November  30, 1981,  New 
Flushing  purchased  the  assets  of 
Flushing  Shirt  Manufacturing  Company, 
Inc..  now  known  as  FSMC  Uniform 
Manufacturing,  Inc.  (FSMC).  The 
agreement  of  sale  was  effective  as  of 
November  1, 1981. 

2.  New  Flushing  has  assumed  FSMC's 
responsibilities  imder  a  collective 
bargaining  agreement  with  the 
Amalgamated  Cotton  Garment  &  Textile 
Workers  Union,  which  obligated  FSMC 
to  contribute  to  the  Amalgamated 
Cotton  Garment  &  Allied  Industries 
Fund  (the  "Fund").  The  agreement  of 
sale  provides  that,  if  New  Flushing 
withdraws  from  the  Fund  within  the  first 


five  plan  years  beginning  after  the  sale 
and  fails  to  pay  cuiy  of  its  liability  to  the 
Fund,  FSMC  shall  be  secondarily  Hable 
for  the  liability  it  (FSMQ  would  have 
had  but  for  section  4204.  According  to 
the  Fund,  FSMCs  potential  withdrawal 
liabihty  to  the  Fund  had  been  calculated 
to  be  $503,048.26. 

3.  The  amount  of  the  bond  or  escrow 
required  under  section  4204(a)(1)(B)  is 
$154,482.08  (the  amount  of  FSMCs 
required  annual  contribution  to  the  Fund 
for  plan  year  1980). 

4.  New  Flushing  is  a  member  of  a 
controlled  group  of  corporations  known 
as  TFB  Holding  Corporation  ("TFB"). 
TFB  was  formed  on  )anuary  30, 1981. 
TFB's  audited  consoUdated  financial 
statement  for  calendar  year  1981  shows 
net  income  of  approximately  $2.1  millitm 
and  net  tangible  assets  as  of  December 
31, 1981  of  approximately  $1.7  million. 

5.  FSMC  has  indicated  its  intention 
that  section  4204  should  apply  to  the 
sale. 

6.  A  complete  copy  of  this  request  has 
been  sent  to  the  Fund  and  the  collective 
bargaining  representative  of  the  seller's 
former  employees  by  certified  mail, 
return  receipt  requested. 

Comments 

All  interested  persons  are  invited  to 
submit  written  comments  on  the  pending 
exemption  to  the  above  address,  on  or 
before  June  28, 1982.  All  comments  will 
be  made  a  part  of  the  record.  Conmients 
received,  as  well  as  the  application  for 
exemption,  will  be  available  for  public 
inspection  at  the  address  set  forth 
above.  . 

Issued  at  Washington.  D.C.,  on  flris  eth  day 
of  May  1982. 
Robert  E.  Nagie. 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

(FR  Doc  82-12835  Filed  S-ll-CZ;  a-4S  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releas*  Na  34-18713;  File  Na  4-208] 

Intemnarket  Trading  System 

agency:  Securities  and  Exchange 

Commission. 

action:  Adoption  of  final  amendments 

to  national  market  system  plan. 

summary:  The  Commission  is  adopting 
amendments  to  the  plan  governing  the 
operation  of  the  Intermarket  Trading 
System  ("ITS")  that  are  necessary  to 
include  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD")  as  an 
ITS  participant  to  allow  for 
implementation  of  the  automated 


interface  between  the  ITS  and  the 
NASD  previously  ordered  by  the 
Commission. 

EFFECTIVE  DATE:  May  17. 1982. 


FOR  FURTHER  WTORiUTlOW  CONTACR 
Michael  J.  Simon.  (202)  272-2889,  or 
Robert  Colby,  (202)  272-2888,  Division  erf 
Market  Regulation,  Securities  and 
Excheinge  Commission,  500  North 
Capitol  Street,  Washington.  D.C  20549. 

SUPPLEMENTARY  INFORMATION:  The 

Securities  and  Exchange  Commission 
("Commission")  is  adopting  final 
amendments  to  the  "Plan  for  the 
purpose  of  creating  and  operating  an 
Intermarket  Communication  Linkage" 
filed  with  and  approved  by  the 
Commission  ("ITS  Plan"),  that  would 
provide  for  the  inclusion  of  the  NASD  in 
ITS.*  These  amendments,  which  were 
published  for  comment  by  the 
Commission  on  its  own  initiative 
pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934  ("Act"), 
are  a  prerequisite  to  implementation  of 
the  automated  interface  previously 
ordered  by  the  Commission. 

L  Introduction 

On  April  21. 1981,  the  Commission 
issued  an  order  ("linkage  order")  * 
requiring  the  current  participants  in  the 
ITS  and  the  NASD,  among  other  things, 
(i)  to  implement,  by  Mardi  1. 1982,  an 
automated  interface  between  the  ITS 
and  the  NASD's  NASDAQ  system,  as 
enhanced  to  include,  among  other 
things,  an  order  routing  and  automatic 
execution  capabilitsr;*  and  (ii)  to  submit 
to  the  Commission,  on  or  befcHC 
November  1. 1981.  proposed 
amendments  to  the  ITS  Wan  reflecting 
the  inclusion  of  the  NASD  as  an  ITS 
participant.  The  Commission  indicated 
in  the  linkage  order  that  it  considers  the 
immediate  implementation  of  an 
automated  interface  between  over-the- 
counter  ("OTC")  and  exchange  markets 
in  hsted  securities  to  be  a  critical  event 
in  the  development  of  the  national 
market  system.  In  particular,  the 
Commission  indicated  that  this 


'  The  ITS  it  an  intermarket  roating  system 
operated  jointly  by  certain  national  securities 
exchanges,  and  authorized  by  the  Commission,  on  a 
provisional  basis,  as  a  national  market  system 
facility  pursuant  to  llA(a)(3)(B)  of  the  Securities 
Exchange  Act  of  1934.  The  current  participants  in 
rrS  are  the  New  York  Stock  Exchange,  Inc.,  the 
American  Stock  Exchange,  Inc..  the  Bocton  Stock 
Exchange.  Inc.,  the  Cincinnati  Stock  Exchange,  Inc. 
the  Midwest  Stock  Exchange.  Inc  the  Pacific  Stock 
Exchange,  Inc,  and  the  Philadelphia  Stock 
Exchange,  Inc 

•  Securities  Exchange  Act  RelraM  Na  17744 
(April  21.  igeij,  46  FR  23850. 

*The  NASO's  enhanced  NASDAQ  syttem  is 
referred  to  as  the  Computet  Aauated  Execution 
System,  of  "CAES." 
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interface,  which  will  provide  for  the  first 
time  an  efHcient  means  of  routing  orders 
between  exchange  and  OTC  markets,  is 
essential  to  the  full  development  of  the 
Commission's  experiment  in  trading 
securities  in  an  environment  free  from 
off-board  trading  restrictions,  pursuant 
to  Rule  19C-3  under  the  Act.  which 
permits  exchange  members  to  make  off- 
board  markets  in  most  securities  listed 
on  an  exchange  since  April  1979.* 

On  March  4, 1982,  the  Commission 
issued  an  order  deferring  the 
implementation  date  of  the  interface 
from  March  1, 1982  to  May  1, 1982  for 
two  reasons.*  First,  while  technical 
preparations  for  the  interface  generally 
had  proceeded  smoothly,  it  appeared 
that  approximately  two  more  months  of 
testing  would  be  necessary  before  the 
interface  coidd  be  implemented.  Second, 
the  ITS  participants  and  die  NASD  had 
failed  to  submit  to  the  Commission 
amendments  to  the  ITS  Plan  to  provide 
for  the  inclusion  of  the  NASD  in  the  ITS. 
In  order  to.  encourage  the  parties  to 
reach  agreement  on  the  ITS  Plan 
amendments,  and  as  a  necessary  step  to 
allow  the  Commission  to  adopt  the  Plan 
amendments  by  the  May  1, 1982. 
implementation  date  on  its  own  in  the 
event  the  parties  were  unable  to  reach 
agreement,  the  Commission  published 
for  public  comment  proposed 
amendments  to  the  ITS  Plan  to  provide 
for  the  NASD's  inclusion  in  ITS 
("proposal  release").* 

The  ITS  Plan  amendments  proposed 
by  the  Commission  generally  reflected 
the  ITS  draft  plan  amendments  prepared 
by  the  ITS  participants  and  the  NASD 
wherever  the  parties  had  reached 
agreement.  In  addition,  the  Commission 
included  provisions  reflecting  the  ITS 
participant's  and  NASD's  agreement  to 
defer  resolution  of  a  number  of  issues 
until  after  the  initial  six  month  pilot 
phase  of  the  interface.  Finally,  the 
Commission  proposed  its  own  resolution 


*  Specifically,  Rule  19o-3  (17  CFR  24ai9o-3) 
removed  exchange  off-board  trading  retthctioiu 
which  prohibited  exchange  member  firmi  from 
making  markets  in  securities  listed  on  the  exchange 
other  than  on  exchange  premises,  with  respect  to 
any  security  reported  in  the  consilidated  transaction 
system  ("consolidated  system"):  (1)  Which  was  not 
traded  on  an  exchange  prior  to  April  2ft,  1979,  or  (2) 
which  was  traded  on  an  exchange  on  April  28, 1979 
but  which  ceased  to  be  traded  on  an  exchange  for 
any  period  of  time  thereafter  ("Rule  19c-S 
Security").  See  Securities  Exchange  Act  Release  No. 
16888  Oune  11. 1980),  45  FR  41124  ("Rule  19c-3 
Adoption  Release").  A  more  complete  discussion  of 
the  Commission's  previous  statements  regarding  the 
need  for  an  efficient  linkage  between  the  exchange 
and  the  OTC  markets  is  contained  in  Securities 
Exchange  Act  Release  No,  17516  (February  5, 1981). 
48  FR  12379. 

'Securities  Exchange  Act  Release  No.  1B537 
(\4arch  4. 1982),  47  FR  10662. 

'Securities  Exchange  Act  Release  No.  18536 
(March  4. 1962).  47  FR  10656. 


to  the  few  remaining  issues  where  the 
parties  were  unable  to  agree  on  either  a 
resolution  or  deferral  of  the  issue.  In 
response  to  the  Commission's  request 
for  comment  on  the  proposed  ITS  Plan 
amendments,  the  Commission  received 
letters  from  the  NASD,  ^  the  ITS 
participants,* one  broker-dealer,* and 
one  industry  organization.'* 

Discussion 

Since  the  time  the  Commission 
published  its  proposed  ITS  Plan 
Amendments  for  public  comment,  the 
ITS  Participants  and  the  NASD  have 
continued  their  discussions  in  an 
attempt  to  reach  agreement  on  the 
outstanding  issues.*'  Unfortunately. 


'Letter  dated  March  30. 1962.  from  Frank }. 
Wilson.  Executive  Vice  President  and  General 
Counsel  NASD,  to  George  A.  Fitzsimmons, 
Secretary,  Securities  and  Exchange  Commission. 

'Letter  dated  April  5, 1982,  from  Kenneth  I. 
Rosenblum,  Chairman,  ITS  Operating  Committee,  to 
George  A.  Fitzsimmons,  Secretary,  Securities  and 
Exchange  Commission.  The  Commission  also 
received  a  separate  letter  from  the  New  York  Stock 
Exchange  ("NYSE")  which  articulates  that 
exchange's  concerns  regarding  internalization.  See 
letter  dated  April  5. 1982,  from  William  M.  Batten. 
Chairman  and  Chirf  Executive  Officer,  NYSE,  to  the 
Commission. 

•Letter  dated  March  31, 1962.  &om  H.  C.  Piper. 
President,  and  Kenneth  J.  Wessels,  Senior  Vice 
President.  Piper  Jaifray  and  Hopwood.  to  George  A. 
Fitzsimmons,  Secretary,  Securities  and  Exchange 
Commission. 

"Letter  dated  March  24. 1982.  from  leremiah  A. 
Mulllns.  Chairman,  and  Morton  N.  Weiss.  President 
National  Security  Traders  Association,  to  George  A. 
Fitzsimmons,  Secretary,  Securities  and  Exchange 
Commission. 

"  In  addition  to  the  negotiations  concerning  the 
ITS  Plan  amendments,  parallel  discussions 
regarding  the  possible  promulgation  of  a  rule 
concerning  the  internalization  of  customer  order 
flow  by  exchange  member  flrms  have  been 
continuing.  (For  a  further  discussion  of 
internalization  and  these  deliberations  see  the 
proposal  release,  47  FR  at  10660-1).  Although  these 
negotiations  have  not  yet  resulted  in  the  submission 
of  a  rule  to  the  Commission  which  has  total  industry 
backing,  significant  progress  has  been  made.  First,  a 
special  committee  established  by  the  Securities 
Industry  Association  ("SLA")  to  study  the 
internalization  area  has  reached  an  understanding 
on  principles  which  it  believes  should  govern  rules 
addressing  internalization  in  all  markets,  if  it  is 
determined  that  such  rules  are  necessary.  Second, 
outside  counsel  retained  by  the  NYSE  have 
lireparEd  a  draft  rule  addressing  internalization.  As 
the  Commission  has  stated  in  the  past  [see  e.g.,  the 
proposal  release,  47  FR  at  10660-1),  while  this  issue 
is  not  one  on  which  agreement  must  be  reached 
prior  to  implementation  of  the  interface,  It  supports 
industry  efforts  to  address  internalization  concerns. 
As  pari  of  its  suppori  for  industry  efforis  in  this 
area,  the  Commission  has  instructed  Its  staff  to 
prepare  a  release  (i)  detailing  the  status  of  the 
discussioiu  on  internalization,  (U)  requesting  further 
comment  on  whether  there  should  be  any 
internalization  rule  at  all  and  (ill)  proposing 
alternative  Commission  rules  based  on  the  NYSE 
draQ  rule  and  variations  on  the  9IA  committee 
principles.  The  Commission  expects  that  this 
release,  wl^ch  it  will  consider  the  week  of  May  10, 
1982,  will  help  focus  industry  attention  on  these 
significant  steps  taken  to  address  the  internalization 
area  and  will  foster  continued  discussions  on  the 


however,  the  parties  have  not  been 
completely  successful  and.  therefore, 
have  not  submitted  their  own 
amendments  to  the  Commission. 
Accordingly,  in  order  to  allow  the 
interface  to  be  implemented  at  the 
earUest  possible  date,  the  dommission  is 
adopting  its  proposed  amendments  to 
the  ITS  Plan  in  substantially  the  same 
form  as  proposed  for  comment'*  As 
discussed,  the  majority  of  the 
amendments  are  non-controversial  and 
have  been  agreed  upon  by  the  parties  or 
reflect  the  parties'  decision  to  defer 
resolution  of  certain  issues  until  after 
the  pilot  phase  of  the  interface.  '*  The 


subject  The  Commission  has  also  instructed  its 
staff  to  make  every  effort  to  actively  facilitate 
Industry  consideration  of  a  mechanism  which  tvill 
enhance  inter-market  order  exposure  in  the  context 
of  the  Rule  19c-3  experiment 

The  Commission  also  notes  that  in  the  recent 
submission  by  the  NYSE  further  articulating 
concerns  regarding  internalization  (note  8.  supra), 
the  NYSE  appears  to  present  the  argument  that  both 
the  Commission  and  Congress  historically  have 
placed  internalization  at  the  forefront  of  national 
market  system  concerns  and  believed  that  such 
concerns  should  be  addressed  before  removing 
exchange  restrictions  on  off-board  principal 
transactions.  The  Commission  believes  that  it  is- 
Important  to  emphasize  that  while  the  Commission 
and  Congress  indeed  have  recognized  the  potential 
internalization  concerns  that  may  be  attendant  to 
lifting  restrictions  on  off-board  principal 
transactions,  both  consistendy  recognized  the 
concenu  raised  by  the  anti-competitive  effects  of 
those  restrictions.  For  this  reason,  the  Commission 
has  recognized  consistently  that  potential 
internalization  concerns  are  only  one  factor  which 
must  be  considered  when  the  Commission  exercises 
Its  statutory  authority  to  facilitate  the  development 
of  a  national  market  system.  As  a  result  the 
Commission  must  balance  any  benefits  obtained  by 
Increased  order  exposure  against  any  resulting 
adverse  effects  on  efficient  executions  of 
transactions  and  competition  among  brokers  and 
dealers,  exchange  markets  and  markets  other  than 
exchanges.  The  Commission  repeatedly  has 
determined  that  on  balance,  the  increased  potential 
for  competition  in  market  making  that  will  result 
from  the  lessening  of  off-board  trading  restrictions 
outweigh  the  speculative  concerns  over 
internalization  in  the  limited  context  of  the  Rule 
19o-3  experiment  and  the  subject  market  linkage. 
See,  a.g.,  the  Rule  19c-3  Adoption  Release,  45  FR  at 
41129;  Linkage  Order  46  FR  at  23880;  and  the  , 

Proposal  Release.  47  FR  at  10660-1. 

"The  Commission  has  made  a  number  of  change* 
to  Its  draff  amendments  to  reflect  all  the 
amendments  agreed  upon  by  the  ITS  participants 
and  the  NASD.  These  areas  generally  are  technical 
and  include  the  addition  of  two  new  definitions, 
various  changes  to  the  ITS  pre-opening  applicadon 
and  the  financial  aspects  of  the  interface.  With 
respect  to  one  of  the  definitions,  the  "NASD 
Conrniencement  Date,"  rather  than  specifying  • 
particular  date  as  suggested  by  the  parties,  the 
amendments,  as  adopted,  refer  to  the  date 
established  by  the  linkage  order,  as  amended. 

"  In  the  ITS  participants'  comment  letter  (note  S, 
supra),  they  emphasize  the  continued  importance  to 
them  of  one  of  the  deferred  issues.  Specifically,  the 
ITS  participants  believe  it  is  necessary  that  the 
NASD  eventually  agree  to  require  market  makers  to 
report  trades  to  the  consolidated  tape  at  the  same 
price  they  confirm  transactions  to  their  customers. 
The  ITS  participants  apparently  believe  that  such  a 
requirement  through  customer  monitoring  of  trade 
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areas  where  the  parties  have  not 
reached  agreement,  and  where  the       i 
Commission  has  resolved  the 
outstanding  issues,  are  discussed  below. 

1.  ITS  Order  Entry  Procedures.  As 
discussed  in  the  proposal  release,  the 
ITS  participants  proposed  including  a 
provision  in  the  ITS  Plan  which  would 
specify  the  manner  in  which  orders  can 
be  entered  into  the  ITS  system  by  CAES 
market  makers,  reflecting  the  manual 
order  entry  process  presently  planned 
for  use  by  CAES  when  the  interface 
becomes  operational.  The  ITS 
participants  are  concerned  that  unless 
access  to  ITS  is  strictly  limited  to  CAES 
market  makers,  other  broker-dealers 
may  use  the  ITS  as  an  alternative  to 
exchange  membership  by  routing 
substantial  numbers  of  agency  orders 
through  die  CAES-^TS  interface  to  the 
exchange  floors  of  ITS  participants,  thus 
avoiding  exchange  transaction  fees  and 
the  costs  of  exchange  membership.  The 
ITS  participants  did,  however,  propose 
language  in  the  plan  which  would 
commit  them  to  continue  discussions 
with  the  NASD  during  the  six-month 
pilot  period  of  whether  the  ITS  Plan 
should  limit  the  manner  in  which 
commitments  to  trade  are  originated  in 
the  CAES  markets. 

On  the  other  hand,  the  NASD  has 
objected  to  so  limiHug  the  manner  of 


confinnatioiii,  will  impoae  a  discipline  on  market 
maken  to  ensure  that  they  report  trades  at  the  tme 
wholesale  price.  While,  as  discussed  in  the  propotal 
releaie  (pp.  19-24),  the  Commisnon  encooragea 
further  discuasion  of  this  issue  during  the  pilot 
phase  of  the  interface,  the  Commission  continuea  to 
believe  that  concerns  al>out  accurate  trade 
reporting— of  either  block  or  retail-sized 
transactions— can  efiiectivety  be  addressed  through 
surveillance.  The  NASD,  as  part  of  its  monitoring  of 
Rule  190-3  trading,  already  has  instituted  a 
surveillance  program  which  the  Cuiiuiilssion 
believes  carefully  monitors  the  igp<j«tliig  of  OTC 
retail  transactions  in  Rule  19c-3  transactions.  [See 
A  Monitoring  Report  on  the  Operation  and  Effects 
of  Rule  19o-3  Under  the  Securities  Exchange  Act  of 
1834,  Secorities  Bxdiange  Act  Release  Na  ISOU 
(August  2S.  1981)  at  S2-3«.  which  indicated  that  19o- 
3  market  makers  were  reporting  retail-sized  19c-3 
transactions  accurately  in  substantially  all 
instances.)  The  Commission  also  believes  that  the 
NASD  also  could  provide  effective  snrvelllanoe  with 
respect  to  block  transacbons.  and  the  NASD  has 
agreed  to  institute  such  a  program.  The  Commission 
expects  that  this  inspection  eSart  will  entaQ 
examining  a  large  percentage  of  Mock  trades  to 
detaonine  if  they  have  bean  ropoitad  accurately  at 
the  wholesale  price.  At  a  minimiim,  this 
examinatioa  should  compare  the  difference 
between  the  reported  price  of  the  block  and  the  net 
price  conftmed  to  the  costomer  to  determine  if  the 
reported  prica  was  adtasted  to  avoid  the  trade- 
through  rule.  The  Commission  believes  that  such 
surveillance  efforts  may  prove  mora  effective  in 
policing  trade  reports  than  the  notion  that  retail 
customers  and  institutions  will  focus  on  the 
reported  prica  and  markup  rather  than  primarily  on 
the  net  price  received.  Moreover,  to  the  extent  that 
there  was  agreement  between  the  institution  and 
the  market  maker  over  the  reported  price,  NASD 
surveillance  would  appear  to  be  the  only  useful 
detection  tool  available. 


entering  CAES  orders  into  ITS.  Although 
the  NASD  has  not  indicated  any 
immediate  plans  to  alter  the  CAES-JTS 
order  entry  process,  the  NASD  is 
concerned  that  describing  the  initial 
order  entry  process  used  by  CAES  in  the 
ITS  Plan  will  make  amendment  of  the 
Plan  necessary  before  it  can  enhance 
this  manual  entry  process  in  the  future. 

In  proposing  its  amendments  for 
comment  the  Commission,  while 
proposing  the  limiting  language 
suggested  by  the  ITS  participants,  also 
recognized  that  for  CAES  to  operate  at 
maximum  efficiency,  its  manual  ITS 
order  entry  process  must  be  enhanced 
so  that  CAES  orders  are  automatically 
entered  into  ITS,  without  the 
intervention  of  a  CAES  market  maker, 
when  an  ITS  maricet  displays  a 
quotation  superior  to  that  available  in 
CAES.  Indeed,  the  Commission  stated 
that  an  automated  order  entry  procedure 
would  be  an  efficient  method  of 
preventing  CAES  trade-throughs  of 
superior  ITS  quotations,'*  and  may  be 
essential  in  order  for  CAES  to  draw  the 
order  flow  necessary  to  attact  OTC 
market  making  interest,  and  to  compete 
effectively  with  exchange  markets  in 
listed  securities.  In  light  of  these 
concerns  the  Commission  also  proposed 
the  possibilities  of  (i)  limiting  the  order 
entiy  restrictions  to  the  pilot  phase  of 
the  interface;  and  (ii)  adding  language  to 
the  plan  allowing  die  NASD  to  enhance 
CAES  only  to  the  extent  necessary  to 
allow  the  system  to  provide  an 
automated  order  en^  process  wfaidi 
would  redirect  orders  entered  into  CAES 
to  a  superior  quotation  in  another  ITS 
market 

The  NASD,  in  its  <x>mment  letter, 
stated  that  the  language  proposed  by  die 
Commission  to  allow  the  NASD  to 
develop  an  automated  order  entry 
process  is  "entirely  acceptable."  "iTie 
ITS  participants,  on  the  other  hand, 
continue  to  believe  that  (i)  the  ITS  Plan 
only  should  detail  exactly  how  die 
plan's  appiicaticms  currendy  operate 
and  that  (ii)  an  automated  interface 
might  be  used  as  an  order-routing 
mechanism  by  osers  of  CAES  enabling 
those  users  to  avoid  floor  Iwokerage  and 
transaction  fees  and  the  need  for 
exchange  membership.  While  the  ITS 
participants  believe  that  it  may  indeed 
be  possible  to  devise  plan  language  that 
bodi  would  allow  ITS/CAES  market 
makers  to  avoid  trade-throu^is 
effidendy  and  would  be  reponsive  to 
their  access  concents,  they  urge  the 


A  **ti  aue  ■  throtigh'*  occnfs  when  a  trade  is 
executed  in  one  market  center  at  a  price  inferior  to 
that  availatde  in  another  market  center.  For  a 
further  discussion  of  this  issue,  see  the  proposal 
release,  47  FR  at  10681-2. 


Commission  to  allow  the  parties  to 
pursue  this  issue  during  the  pilot  phase 
of  the  interfece  rather  than  have  the 
Commission  adopt  its  own  plan 
amendments  on  this  issue  now. 

The  Commission  has  determined  that 
while  it  continues  to  believe  diat  it  is 
important  for  the  NASD  to  develop  an 
automated  order  entry  system  that 
would  avoid  trade-throughs  as  soon  as 
possible,  it  will  not  take  any  action  on 
specific  ways  to  address  this  issue  now. 
Rather,  in  adopting  the  final 
amendments  to  the  ITS  Plan,  the 
Commission  has  limited  the  manual 
order  entry  restrictions  to  the  pilot 
phase  of  the  interface  and  has  stated 
that  the  manner  in  which  ITS/CAES 
market  makers  can  input  orders  into  ITS 
after  the  pilot  phase  remains  unresolved 
and  will  be  the  subject  of  continued 
discussions.  He  Commission 
emphasizes,  however,  that  it  continues 
to  believe  that  this  order  entry 
procedure  can  be  made  more  efficient, 
and  that  it  intends  to  address  such 
enhancements  at  the  end  of  the  pilot 
phase  in  the  event  the  parties  are  imable 
to  reach  agreement  on  the  issue. 

2.  Trade-through  rules.  All  ITS 
participating  exchanges  have  rules  to 
help  ensure  that  members  of  their 
exchanges  do  not  trade-through  other 
participating  ITS  markets.  The  NASD 
and  the  ITS  participants  generally  have 
agreed  that  similar  trade-through 
principles  shoidd  be  applicable  to  the 
CAES  market  in  securities  traded 
through  the  interface.  Furthermore,  in 
the  proposal  release  the  Commission 
emphasized  that  it  expected  the  NASD 
to  adopt  a  trade-dirough  rule  that 
contained  the  basic  protection  provided 
by  the  exchanges'  niles.  The 
Commission's  proposed  amendments  to 
the  ITS  Han  contained  the  requirement 
diat  die  NASITs  trade-dirough  rule 
apply  the  OMicepts  of  the  prototype 
exchange  rales  "in  an  appropriate 
fashion"  to  trades  of  ITS/CAES  market 
makers.  SubsequenUy,  the  ITS 
participants  proposed  language  that 
would  have  included  in  the  plan  more 
specific  requirements  concerning  the 
NASD's  rule. 

While  the  Commission  retsognizes  the 
need  for  consistency  regarding  the 
various  markets'  trade-through  rides,  the 
Commission  does  not  believe  that  it  is 
necessary  or  appropriate  for  it  to  adopt 
plan  amendments  which  would  detail 
the  provisions  of  the  NASD's  rules  with 
the  specificity  suggested  by  the  ITS 
participants.  Instead,  the  Commission 
believes  that  the  proposed  laaguage 
requiring  the  NASD's  rules  to  apply  the 
trade-through  concept  "in  an 
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appropriate  fashion"  provides  a 
sufficient  assurance  of  consistency. 

In  this  connection,  the  Conunission 
notes  that  on  May  4, 1982,  the  NASD 
submitted  to  the  Commission  its 
proposed  trade-through  rule.  That  rule 
provides  the  same  general  protections  of 
the  exchange  participants'  rules  by 
providing  assurance  that,  in  the  event  of 
a  trade-through  complaint  the 
complaining  market  maker  will  be 
assured  that  his  quotation  will  be 
satisfied  in  full  or  that  the  transaction 
will  be  broken.  The  only  difference 
between  the  rules  concerns  the  methods 
which  should  be  available  to  two  ITS/ 
CAES  market  makers  dealing  as 
principal  to  correct  trade-throughs.** 
Specifically,  the  exchange  trade-through 
rules  require  two  members  dealing  as 
principal  to  break  a  trade-through  if  a 
timely  complaint  is  received,  while  the 
NASD's  trade-through  rule,  as  submitted 
to  the  Commission,  would  provide  two 
rrS/CAES  market  makers  dealing  as 
principal  generally  the  same  alternative 
remedies  available  with  respect  to 
agency  transactions,  i.e.,  (i)  to  break  the 
trade;  (ii)  to  adjust  the  trade  to  price 
which  would  not  constitute  a  trade- 
through;  or  (iii)  to  take  out  the  quotation 
traded  through,  if  a  timely  complaint  of 
a  trade-through  is  received. 

The  Commission  understands  that  the 
ITS  participants  have  raised  concerns 
that  giving  two  ITS/CAES  market 
makers  the  latter  two  options  decreases 
the  incentives  to  avoid  trading  through 
in  the  first  instance.^*  While  the 


"  An  additional  issue  concerns  whether  the 
quotations  of  ail  ITS/CAES  market  makers  should 
be  protected  when  a  block  transaction  \m  executed 
in  an  ITS  exchange  market  at  a  price  inferior  to 
such  quotations.  The  current  trade-through  rules, 
and  block  applications  of  those  rules,  would  protect 
only  the  inside  market  in  CAES.  While  the  NASD 
feels  strongly  that  each  ITS/CAES  market  maker  is 
a  separate  market  center  and  should  be  protected,  it 
has  determined  not  to  pursue  this  issue  at  the 
current  time.  The  Commission  is  sympathetic  to  the 
NASD's  concerns  and  emphasixes  its  longstanding 
position  that  the  ITS  participants,  now  including  the 
NASD,  resolve  the  larger  Issue  of  protection  of 
away-from-the-market  interest  against  block 
transactions  as  quickly  as  possible.  By  taking  action 
in  this  area,  the  ITS  participants  would  address  not 
only  the  NASD's  concerns,  but  the  tvider  concerns 
of  the  industry,  the  Commission  and  Congress 
regarding  public  limit  order  protectioa  The 
Commission  would  expect  the  parties  to  work  to 
resolve  this  issue  during  the  pilot  phase  of  the 
interface. 

"In  their  comment  letter,  note  B,  aupm.  the  ITS 
participants  also  proposed  amendments  to  the  ITS 
Plan  to  provide  explicit  procedures  to  address 
intermarket  trade-throughs.  While  the  Commission 
encourages  the  ITS  participants  to  formalize  these 
procedures  both  in  the  ITS  Plan  and  in  their  rules, 
the  Commission  does  not  believe  that  it  is 
appropriate  to  approve  these  new  substantive 
amendments  at  this  point  in  the  proceedings, 
without  first  publishing  them  for  comment  Thus, 
while  the  Commission  has  not  adopted  these 
■mandmant*  at  the  current  time,  it  encourages  the 


Commission  recognizes  that  concern, 
the  Commission  believes  that  the 
NASD's  trade-through  rule  both  is  in 
conformity  with  the  requirements  of  the 
Act,  and  as  required  by  the  ITS  Plan, 
applies  "in  an  appropriate  fashion"  the 
concepts  of  the  prototype  exchange 
rules  contained  in  the  exhibits  to  the  ITS 
Plan.  The  Commission  believes  that  the 
NASD's  rule  provides  all  the  basic 
protections  afforded  by  the  exchange 
participants'  rules  and  that  the  one 
difference  between  the  rules  can  be 
justified  by  the  automatic  execution 
capability  in  CAES.  Specifically,  on  an 
exchange,  both  parties  to  a  trade  always 
should  be  aware  of  superior  prices 
available  in  other  markets  before 
executing  a  transaction,  and  it  thus 
seems  appropriate  to  require  a  trade- 
through  by  two  members  acting  as 
principal;  to  be  broken.  On  the  other 
hand,  in  CAES  a  trade-through  may 
occur  through  no  fault  of  a  market 
maker,  who,  for  valid  business  reasons, 
often  may  be  disseminating  a  quotation 
Inferior  to  the  best  ITS  quote,  with  a 
trade-through  resulting  only  when  a 
CAES  order  entry  firm  executes  against 
that  quotation.  In  such  a  situation,  it 
does  not  seem  inappropriate  to  give  the 
parties  additional  methods  to  remedy 
the  trade-through. 

In  light  of  the  foregoing,  the 
Commission  today  is  both  publishing 
and  approving  on  an  accelerated  basis  a 
temporary  NASD  trade-through  rule  for 
six  months.  "Dxiring  those  six  months 
the  Commission  will  monitor  the  effects 
of  the  NASD's  trade-through  rule  to 
determine  if  the  rule  should  be  approved 
on  a  permanent  basis  in  its  current  form, 
or  whether  amendments  to  the  rule  are 
necessary. 

3.  Short  Sale  Commitmenta.  As 
discussed  in  the  proposal  release," 
CAES  presently  does  not  have  the 
capability  to  send  or  receive  orders 
designated  "short."  The  NASD  is 
committed  to  remedy  this  problem  as 
soon  as  possible  and  anticipates  that  by 
the  end  of  the  pilot  phase  it  will  enhance 
CAES  not  only  to  accept  commitments 
designated  "short,"  but  also  to  allow  the 
system  to  check  those  commitments 
against  the  last  sale  to  determine  if  valid 
executions  in  conformity  with  the  short 
sale  rule  would  result.  'The  Commission 
believes  that  such  a  system 
enhancement  is  the  best  method  to 
address  this  problem. 

During  the  pilot  phase  of  the  interface, 
before  the  NASD  enhances  CAES  to 


accept  short  commitments,  the  parties 
originally  proposed  to  prohibit  the 
sending  of  short  commitments  through 
the  interface.  The  Commission,  in 
proposed  ITS  Plan  Amendments, 
however,  would  have  provided  an 
exception  from  the  short  designation 
requirements  of  the  ITS  plan  with 
respect  to  commitments  to  sell  short 
sent  through  the  ITS-CAES  interface. 
Consistent  with  that  approach,  the 
Commission  indicated  that  it  would 
instruct  its  staff  to  provide  the  ITS 
participants  and  the  NASD  writh 
interpretive  relief  from  the  designation 
requirement  of  Rule  lOa-1  and  firom  any 
inadvertent  short  sale  violations 
resulting  from  a  market  change 
occurring  after  the  commitment  had 
been  sent.  The  Commission  indicated 
that  it  believed  that  permitting 
unmarked  short  orders  to  be  routed 
through  the  interface  from  an  exchange 
to  CAES  or  from  CAES  to  an  exchanjge 
did  not  raise  the  potential  manipulative 
concerns  which  Rule  lOa-1  was 
intended  to  address.  In  particular  the 
Commission  suggested  that  the  ability  to 
obtain  either  an  automatic  execution 
(through  CAES]  or  a  timely  execution 
(through  ITS)  at  the  prevailing  quotation 
of  the  destination  market  allows  brokers 
to  determine,  before  sending  an  order, 
whether  the  execution  they  will  receive 
will  violate  the  short  sale  provisions  of 
Rule  lOa-1.  except  in  the  rare  instance 
where  the  receiving  market  center 
changes  its  quotation  between  the  time 
the  order  is  entered  and  the  time  it  is 
executed.  Finally,  the  Commission 
indicated  its  understanding  that  this 
exception  will  be  eliminated  once  the 
NASD  made  the  technical  changes 
necessary  to  permit  CAES  to  receive  ITS 
commitments  marked  short 

Based  on  the  Commission's 
commitment  to  take  a  no-action  position 
on  inadvertent  short  sale  violations,  the 
ITS  participants  and  the  NASD  both 
supported  in  their  comments  an 
exception  to  the  plan's  commitment 
designation  requirement  for  short  orders 
entered  into  the  interface  as  long  as  the 
execution  in  the  receiving  market  as 
measured  by  the  last  sale  information 
available  in  the  original  market  would 
not  violate  (a)  Rule  lOa-1,  or  (b)  in  the 
case  of  a  member  on  the  floor  of  the 
American  Stock  Exchange  ("AMEX")  or 
the  NYSE,  the  short  sale  rule  as  in  effect 
on  that  exchange.'*  Accordingly,  the  ITS 


ITS  partidpanta  to  resubmit  these  amendments  at  ■ 
later  date. 

"Securities  Exchange  Act  Release  Na  18714 
(May  6. 1962). 

"Proposal  Release,  47  FR  at  10663. 


"The  special  provisions  of  the  exception 
applicable  to  the  NYSE  and  AMEX  are  necessary 
due  to  the  lack  of  radily  accessible  information  on 
those  exchanges  concerning  the  "tick"  in  the 
consolidated  system.  While,  in  its  comment  letter, 
the  NASD  indicated  that  a  similar  provision  should 
be  included  for  CABS  market  maker*,  the 
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Plan  amendments,  as  adopted,  continue 
to  provide  for  an  exception  from  the 
short  designation  requirements  of  the 
ITS  Plan  commitments  sent  through  the 
ITS-CAES  interface.  The  Commission 
also  has  instructed  its  staff  to  take  a  no- 
action  position  with  respect  to 
inadvertent  violations  of  the  short  sale 
rule  (i)  involving  unmarked  ITS 
commitments  to  trade  routed  to  CAES 
from  an  ITS  exchange  which  would  not 
have  violated  Rule  lOa-1  if  executed  on 
that  exchange  at  the  time  sent  to  CAES, 
and  (ii)  involving  unmarked  orders 
entered  into  the  ITS-CAES  interface  by 
a  CAES  market  maker,  as  long  as  the 
short  sale  would  have  been  proper  in 
the  destination  exchange  at  the  time  the 
order  was  entered  into  the  interface.  In 
addition,  the  Commission  has  instructed 
the  staff  to  provide  interpretive  relief  for 
the  ITS  participants  and  the  NASD  with 
respect  to  the  Rule  lOa-l(c)  requirement 
that  short  orders  directed  through  the 
ITS-CAES  interface  be  identified  as 
short   1 1 

Conclusion 

The  Commission  has  determined  to 
adopt  final  amendments  to  the  ITS  Plan 
to  provide  for  NASD's  inclusion  as  a 
participant  in  the  ITS  in  substantially 
the  same  form  as  those  amendments 
were  published  for  comment  Hie 
Commission  finds  that  the  final 
amendments  are  consistent  with  the 
Act  particularly  Section  llA 
thereunder,  and  are  necessary  to  permit 
the  effectuation  of  the  Commission's 
previous  order  mandating  a  linkage 
between  the  ITS  and  CAES.* 

Effects  on  Competition 

Section  23(a)(2)  of  the  Act  requires  the 
Commission,  in  adopting  rules  under  the 
Act  to  consider  the  anticompetitive 
effects  of  such  rules,  if  any,  and  to 
balance  any  anticompetitive  impact 
against  the  regulatory  benefits  gained  in 
terms  of  furthering  the  purposes  of  the 
Act.  In  issuing  the  linkage  order,  the 
Commission  found  that  implementation 
of  the  automated  interface  would 
enhance  market  making  competition  by 
permitting  OTC  market  makers,  through 
the  dissemination  of  superior 
quotations,  to  attract  orders  initially 
routed  to  exchange  specialists. 
Similarly,  the  interface  will  provide  an 
opportunity  for  exchange  specialists  to 
attract  orders  held  by  OTC  market 
makers  which,  without  an  efficient 
linkage,  may  be  internalized  by  that 
market  maker.  Because  the  amendments 


will  help  lead  to  the  implementation  of 
the  automated  interface  between  the  ITS 
participants  and  the  NASD,  the 
Commission  believes  that  the 
amendments  will  foster  competition 
between  exchange  and  over-the-counter 
maricets.  In  the  event  that  any 
provisions  of  the  plan  do  have 
anticompetitive  effects,  the  Commission 
believes  that  such  effects  are 
outweighed  by  die  benefits  resulting 
from  the  linkage. 

Text  of  ITS  Plan  Amendments 

Pursuant  to  its  authority  under  section 
llA(a)(3](B)  of  the  Act  and  Rule  llAa3- 
2  thereunder,**  the  Securities  and 
Exchange  Commission  hereby  adopts 
amendments  to  the  ITS  Plan  to  provide 
for  the  inclusion  of  the  NASD  as  a 
participant  in  the  ITS  as  those 


Cominiuioo  believe*  that  CAES  market  maker*  are 
able  effidently  to  obtain  conaolidated  and  primary 
market  last  sale  information  ftmn  vendor  display 
devices  on  their  premises. 

"LinkafS  Order,  46  FK  at  23862. 


*■  Section  llA(aM3)(B)  of  the  Act  specifically 
authorizes  the  Commissioa  by  rule  or  order,  to 
authorize  self-regulatory  organizations  to  act  iointly 
with  respect  to  national  market  system  matters. 
Rule  llAa3-2  (the  "Plan  Rule")  implements  that 
section  by.  among  other  things,  establishing 
procedures  for  initiating  or  approving  amendmentt 
to  national  market  system  plans  such  as  the  ITS 
Plan.  Paragraph  (b)(2)  of  the  Plan  Rule  states  that 
the  Commission  may  propose  amendments  to  an 
effective  national  market  system  plan  by  publishing 
the  text  thereof  together  with  a  statement  of  the 
purpose  of  the  amendment*.  Paragraph  (cHl) 
requires  the  Commission  to  publish  notice  of  any 
amendments  initiated  by  the  Commission  and 
provide  interested  persons  an  opportunity  to  sutmil 
written  comments.  Paragraph  (c)(2)  requires  the 
Commission  to  approve  such  amendments  within 
specified  time  frames  if  the  Commission  makes  tlit 
required  statutory  findings:  paragraph  (c)(2)  also 
requires  that  promulgation  of  an  amendment  to  aa 
effective  national  market  system  plan  initiated  by 
the  Commission  be  by  rule. 

The  ITS  Participants,  in  their  oomment  letter, 
imply  that  the  Commission  should  follow  the 
procedures  in  section  19(c)  of  the  Act  in 
promulgating  these  ITS  Plan  amendments.  Sectioo 
19(c)  of  the  Act  estabUshes  certain  procedures, 
including  the  requirement  of  an  oral  hearing,  if  the 
Commission  on  its  own  initiative  seeks  to  amend 
the  rules  of  a  self-regulatory  organization.  The 
Commission,  of  course,  has  not  followed  the  section 
19(c)  procedures  in  this  proceeding  because  those 
procedures  are  inapposite.  Section  19(c]  applies 
only  to  rules  of  a  self-regulatory  organization 
("SRO")  and  not  to  national  market  system  plans, 
such  as  the  ITS  Plan,  adopted  onder  section 
llA(a)(3)(B)  of  the  Act  and  which  are  not  SRO 
rules.  In  adopting  the  Plan  Rule,  the  Commission 
and  commentators  addressed  the  interrelationship 
between  sections  llA(a)(3)(B)  and  19(c)  of  the  Act 
While  no  commentator  questioned  the  ability  of  tlie 
Commission  to  amend  effective  national  market 
system  plans  apart  from  section  19(c),  a  number  of 
commentators  argued  that  the  Plan  Rule  procedures 
should  be  analogous  to  the  procedures  contained  in 
section  19(c).  TIm  Commission  responded  that  there 
was  no  legal  requirement  that  the  procedures  under 
Section  llA{a)(3)(B)  be  the  same  as  the  section  19(c} 
procedures,  and.  moreover,  as  a  poUcy  matter,  it  did 
not  believe  oral  hearings  were  desirable  for 
Commission-initiated  plan  amendments  in  light  of 
Congress'  desire  to  give  the  Commission  "maximum 
flexibihty"  in  facilitating  the  development  of  a 
national  market  S3rstem.  For  a  further  discussion  of 
these  issues,  see  Securities  Exchange  Act  Release 
Na  17560  (February  28, 1981),  46  FR  1S866  al  15866- 


amendments  were  set  forth  in  Securities 
Exchange  Act  Release  No.  18536  (March 
4, 1982).  (47  FR  10658.  March  11. 1982] 
with  the  following  changes: 

1.  Add  new  paragraph  1(3)  to  provide 
as  follows: 

(3)  "Block  trade"  means  a  trade  in  a 
Participant  Maiicet  that  (a)  involves  not 
less  than  10,000  shares  of  a  System 
security  or  a  quantity  of  any  such 
security  having  a  maricet  value  of 
$200,000  or  more  and  (b)  is  effected  at  a 
single  "clean-up"  price. 

2.  Renumber  paragraphs  1(3)  through 
1(23]  as  paragraphs  1(4)  through  1(24). 
respectively. 

3.  Add  new  paragraph  1(25)  to  provide 
as  follows: 

(25)  "NASD  Commencement  Date" 
means  the  date  upon  which  the 
Securities  and  Exchange  Commission       ! 
has  ordered  the  initial  implementation     i 
of  the  rrS/CAES  Interface,  on  a  pilot       ' 
basis,  as  provided  in  Securities 
Exchange  Act  Release  No.  17744  (April 
21, 1981],  as  that  order  has  been 
amendeti 

4.  Rentunber  paragraphs  1(24)  through 
1(35)  as  paragraphs  1(26)  through  1(37). 
respectively. 

5.  Amend  newly-numbered  paragraph 
1(26)  to  provide  as  follows: 

(28)  "190-3  security"  means  an 
Eligible  Security  that  is  not  a  "covered 
security"  as  that  term  is  defined  in  SEC 
Rule  190-3  as  in  effect  on  May  1, 1982. 

6.  Amend  newly-numbered  paragraph 
1(29)  to  provide  as  follows: 

(29)  "NYSE  UFDC'  means  die  NYSE's 
"Universal  Floor  Device  Control 
System."  a  computerized  system  that 
when  fully  implemented  will,  to  some 
extent  replace  the  original  ITS  stations 
on  the  NYSE  fioor.  The  NYSE  UFDC  is 
not  part  of  the  System,  but 
accommodates  the  routing  of 
communications  between  the  System 
cmd  the  NWSE  floor  and  permits  the 
entry  and  receipt  of  System 
communications  by  means  of  card 
readers  and  their  associated  priqters 
("NYSE  UFDC  stations"). 

7.  Amend  paragraph  4(a)  to  provide  as 
follows: 

4.  Administration  of  ITS  Plan,  (a) 
Operating  Committee:  Composition. 
Voting.  Each  Participant  shall  select 
bom  its  staff  one  individual  to  represent 
such  Participant  as  a  member  of  the 
Operating  Committee  under  the  ITS 
Plan,  together  with  a  substitute  for  such 
individual*  *  * 

6.  Amend  paragraph  5(a)(ii)  to  provide 
as  follows: 

(ii)  Control  Center.  The  System  also 
includes  a  control  center,  which 
monitors  and  controls  communications 
within  the  System,  including  the 
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processing  of  error  conditions.  The 
control  center  staff  is  able  to  display 
and,  when  authorized  by  any 
Participant,  to  modify  the  security  and 
market  records  of  that  Participant's 
Market  as  such  records  relate  to  the 
System.  *  *  * 

9.  Amend  paragraph  e(aXi)(A)  to 
provide  as  follows: 

[A]  Receipt  (^  Quotatjona.  *  •  • 
Similarly,  the  NASO  agrees  that,  for 
each  rrS/CA£S  secority  in  which  an 
ITS/CAES  Market  Maker  is  registered 
as  such  with  the  NASD  for  the  purposes 
of  the  Applications,  there  shall  be 
available  at  each  location  on  the 
premises  of  such  ITS/CAES  Maricet 
Maker  at  which  ITS/CAES  stations  are 
located  a  quotation  service  that 
disseminates  the  bid  price  and  the  offer 
price  then  being  furnished  by  or  on 
behalf  of  each  other  Participant  •  *  • 

IOl  Amend  paragraph  6(a)(i)(B)  to 
provide  as  foUows: 

(B)  Furnishing  of  Quotations.  As  to 
each  System  security  that  is  traded  on 
its  floor,  each  Exchange  Participant 
other  than  the  CSE  shall  furnish,  or 
cause  to  be  furnished,  to  each  "receiving 
Participant  Market"  as  defined  below,  or 
to  a  person  acting  therefor,  the  current 
bid-asked  quotation  emanating  from  its 
trading  floor.  As  to  each  System  security 
that  is  assigned  to  one  or  more 
Designated  Dealers,  the  CSE  shall 
furnish,  or  cause  to  be  furnished,  to  each 
receiving  Participant  Market  or  to  a 
person  acting  therefor,  the  current  bid- 
asked  quotation  that  the  CSE  would  be 
required  to  make  available  by  SEC  Rule 
llAcl-1  if  it  were  in  effect  in  the  form 
that  it  existed  on  March  1, 1962  as 
applied  to  the  CSE  in  securities  that  are 
assi^ed  to  one  or  more  Designated 
Dealers.*  *  * 

Each  Participant  shall  to  the  best  of  its 
ability  assure  that  accurate  and  timely 
quotations  are  furnished  to  receiving 
Participant  Markets  or  a  person  acting 
therefor  as  provided  in  this  section 
6(a)(i](B).  and  that  each  such  quotation 
is  accompanied  by  size  as  required  by 
Rule  llAcl-1  as  in  effect  on  March  1, 
1982.  *  •  * 

11.  Amend  paragraph  6(b)(i]  to 
provide  as  follows: 

(b)  Technical  Matters,  (i) 

Commitment  Information,  Expiration, 

*  •  * 

(G)  Designate  the  commitment  "sfaort" 
or  "short  exempt"  whenever  it  is  a 
cdmraitment  to  sell  short  this  will 
permit  the  short  sale  rule  as  in  effect  in 
the  destination  Participation  Market  to 
apply,  and  *  *  * 

Until  die  NASD  causes  CAES  to  be 
modified  to  permit  compliance  with  SEC 
Rule  lOa-1  in  accordance  with  its 
undertaking  in  section  8(f)(vi),  section 


(6)(b)(iKG)  shall  not  apply  to 
commitments  to  sell  short  sent  to  or 
from  the  ITS/CAES  Third  Market  Prior 
to  such  mod^cation,  a  member  shall 
send  such  a  commitment  to  sell  short  if, 
at  the  time  he  sends  the  commitment 
and  as  measured  by  the  last  sale 
information  then  available  in  the 
originating  Participant  Market  an 
execution  of  the  commitment  within  the 
destination  Participant  Market  would 
not  violate  (A)  said  short  sale  rule  or  (B) 
in  the  case  of  a  member  on  the  floor  of 
the  AMEX  or  the  NYSE,  the  short  sale 
rule  as  in  effect  on  the  AMEX  or  the 
NYSE,  respectively. 

12.  Amend  paragraph  6(bl(iii]  to 
provide  as  follows:  ,         .    _ 

(iii)  Commitment  Pricing, 
Acceptance.*  *  *  Such  nJes  shall 
require  that  the  price  specified  in  the 
commitment  (or  if,  from  the  standpoint 
of  the  sender  of  the  commitment  a 
better  price  is  received,  then  such  better 
price)  shall  be  the  price  Kported  to  the 
CTA  IHan  Processor  and.  when  an 
agency  transaction,  shall  also  be  the 
price  ot  the  transaction  as  confirmed  to 
the  customer.  Thef  rules  of  each 
Participant  shall  provide  that  a 
commitment  to  trade  received  in  such 
Participant's  Maricet  shall  be  executed 
in  whole  or.  if  not  possible,  in  part  as 
soon  as  it  reaches  the  member(s)  having 
the  acceptance  obligation  described 
above  in  this  paragraph  and  any  portion 
not  so  executed  shall  be  cancelled: 
provided,  however,  that  the  commitment 
shall  remain  irrevocable  for  the  time 
period  chosen  by  the  sender  of  the 
commitment  as  discussed  in  section 
6(bMi). 

13.  Amend  paragraph  7[b)  to  provide 
as  follows: 

7.  Pre-Opeaing  Application,  (a) 
Dewcription  of  Pre-Opening 
Application.*  *  * 

The  Pre-Opening  Application  operates 
as  follows:  whenever  a  market  maker  in 
any  Participant  Market  in  arranging  an 
opening  transaction  in  his  market  in  a 
System  stock,  determines  that  the 
opening  transaction  will  be  at  a  price 
which  is  more  than  V^  of  a  point  away 
from  the  last  price  at  which  a 
transaction  in  that  stock  was  reported 
by  the  CTA  Plan  Processor  on  the  last 
previous  day  on  which  transactions  in 
such  stock  were  reported  by  the  CTA 
Plan  Processor  (the  "previous  day's 
closing  price"),  the  rules  of  the 
Participant  governing  such  market 
maker  (the  "faiquiring  maricet  maker") 
will  require  the  inquiring  market  makier 
to  notify  market  makers  in  that  stock  in 
the  other  Participant  Markets  of  such 


situation  by  sending  a  security 
broadcast  administrative  message, 
called  a  "pre-opening  notification," 
through  the  System.  Thereafter,  the 
inquiring  market  maker  is  prohibited 
from  opening  the  stock  in  question  in  his 
market  until  not  less  than  five  minutes 
after  his  transmission  of  the  preopening 
notification. 

The  pre-opening  notification  is 
designated  as  sudi,  identifies  the  stock 
and  states  the  side  of  the  market  in 
which  the  order  imbalance  exists,  the 
amount  of  the  imbalance  (if  any)  and  the 
amount  paired  off  (if  any).  For  example, 
assume  the  inqmring  market  maker  in 
XYZ  stock  holds  the  following  orders: 


*H 

SM 

7  mm  at  ■••*«< 

IMOatiMfkaL 
500  al  40^ 

200»«40..    .... 

»OMinu      

i.vmft  JAW, 

S00at4OVi. 
1.000  1140%. 
SaOM40H. 

9, van  at  41 

Assume  also  that  the  previous  day's 
closing  price  in  XYZ  was  40  and  that  the 
inquiring  market  maker,  on  the  basis  of 
the  orders  he  than  has,  contemplates 
opening  XYZ  in  his  market  at  a  price 
that  is  more  than  V^  of  a  point  away 
from  the  previous  day's  closing 
price.*  *  * 

14.  Amend  the  footnote  to  the  fourth 
sentence  of  the  fourth  paragraph  of 
section  7(a)  to  provide  as  follows: 

A  pre-opening  respotis«  from  the  ITS/ 
CAES  Third  Market  will  aggregate  the  ITS/ 
CAES  Third  Market  interest!  to  buy. 
separately  identifying  the  aggregate  interests 
to  buy  as  agent  and  the  aggregate  interests  to 
buy  aa  principal,  and  will  also  aggregate  tha 
ITS/CAES  Third  Market  interesU  to  sell, 
separately  identifying  the  aggregate  interests 
to  sell  as  agent  and  the  aggregate  interests  to 
sell  as  prindpaL 

15.  Amend  paragraph  7(c)  to  provide 
as  foUows: 

(c)  Subsequent  Notifications.  If  the 
order  situation  in  the  inquiring  market 
maker's  market  chtuiges  significanUy 
because  of  new  orders  received  from 
broker-dealers  in  the  Participant  Market 
in  which  he  is  located  or  because  of  the 
pre-opening  responses  he  has  received, 
such  Participant's  rules  will  require  such 
inquiring  mttrket  maker  to  issue  an 
additional  pre-opening  notification. 
These  order  sitBations  are  described 
below.  Except  in  the  case  of  a  "second 
look"  notification  made  as  provided  in 
section  7(c)(iv),  the  additional  pre- 
opening  notification  will  be  a  security 
broadcast  administrative  message. 

(i)  Reversal  of  Imbalances.  Where  a 
pre-opening  notification  identifies  an 
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imbalance  on  one  side  of  an  inquiring 
market  maker's  market  and.  prior  to  his 
opening  of  the  stock  in  question,  the 
imbalance  in  his  market  has  reversed  so 
that  an  imbalance  exists  on  the  other 
side  of  the  market,  each  Participant's 
rules  will  require  such  inquiring  market 
maker  to  issue  a  replacement  pre- 
opening  notification  (a  "reversal" 
notification]  before  opening  his  market 
in  the  stock  if  he  contemplates  opening 
the  stock  at  more  than  V4  of  a  point 
away  from  the  previous  day's  closing 
price.  Thereafter,  under  such  rules,  the 
inquiring  market  maker  will  be 
prohibited  from  opening  the  stock  in 
question  in  his  market  until  not  less  than 
five  minutes  after  his  transmission  of  the 
reversal  notification.  A  reversal 
notification  contains  the  same  kind  of 
information  as  is  required  in  the  original 
pre-opening  notification. 

(ii)  Increase  or  Decrease  in 
Imbalance.  Where  (A)  the  total  number 
of  shares  (the  amount  of  the  imbalance 
plus  the  stock  paired  off)  indicated  in  a 
pre-opening  notification  increase  or 
decrease  by  50  percent  or  more  prior  to 
the  opening  of  the  stock  and  (B)  the 
opening  transaction  is  thereupon 
expected  to  be  for  5000  shares  or  more, 
each  Participant's  rules  will  require  the 
inquiring  market  maker  to  issue  a 
replacement  pre-opening  notification  (an 
"additional"  notification)  before  opening 
his  market  in  the  stock.  "Thereafter, 
under  such  rules,  the  inquiring  market 
maker  will  be  required  to  wait  either  (A) 
one  minute  or  (B)  until  the  balance  of 
the  original  five-minute  waiting  peripd 
expires,  whichever  is  longer,  before 
opening  his  maricet  (i.e.,  if  more  than 
one  minute  of  the  five-minute  waiting 
period  has  not  yet  expired  at  the  time 
the  additional  notification  is  sent,  the 
inquiring  market  maker  must  wait  for 
the  rest  of  the  period  to  pass  before 
opening  his  market).  An  additional 
notification  contains  the  same  kind  of 
information  as  is  required  in  an  original 
pre-opening  notification. 

(iii)  Shift  to  within  Price  Parameter. 
Each  Particpant's  rules  will  also  require 
the  inquiring  market  maker  to  notify  the 
receiving  market  maker(s)  prior  to 
^opening  the  stock  in  question  if  the 
imbalance  indicated  in  the  pre-opening 
notification  has  been  reduced, 
eliminated  or  reversed  so  as  to  indicate 
an  opening  price  not  more  than  V*  of  a 
point  away  from  the  previous  day's 
closing  price.  Such  a  notice  (an 
"altered"  notification)  will  state:  "XYZ 
PRE-OPENING  NOXmCA'nON 
ALTERED."  Thereafter,  under  such 
rules,  the  inquiring  market  maker  will  be 
required  to  wait  either  (A)  one  minute  or 
(B)  until  the  balance  of  the  original  five- 


minute  waiting  period  expires, 
whichever  is  longer,  before  opening  his 
maricet. 

(iv)  Participation  as  Principal 
Precluded  ("Second  Look").  "The 
Operating  Committee  may  authorize  a 
"second  look"  procedure  whereby,  if  a 
responding  market  maker  who  has 
indicated  in  his  pre-opening  response 
interest  as  principal  at  a  price  better 
than  the  contemplated  opening  price 
would  be  precluded  fix)m  participation 
as  principal  in  the  opening  transaction, 
the  rules  of  each  Participant  would 
require  the  inquiring  market  maker  (A) 
to  send  a  single  destination 
administrative  message  notifying  such 
responding  market  maker  of  the  price 
and  size  at  which  he  could  participate 
as  principal  (a  "second  look" 
notification)  and  (B)  thereafter  wait 
either  (1)  one  minute  or  (2)  until  the 
balance  of  the  original  five^ninute 
waiting  period  expires,  whichever  is 
longer,  before  opening  his  market.  The 
Operating  Committee  may  generally 
except,  or  may  permit  each  participant 
to  except  as  to  its  market,  specified 
securities  or  circumstances  from  the 
second  look  notification  requirement 
Action  may  be  taken  pursutmt  to  this 
section  7(c)(iv)  by  the  Operating 
Committee  only  pursuant  to  written 
agreement  signed  by  all  members  of  the 
Committee. 

16.  Amend  paragraph  7(d)  to  provide 
as  follows: 

(d)  Sole  means  of  Pre-Opening 
Routing.  *  *  *  However,  prior  to  the 
opening  of  trading  in  a  security  in  any 
Participant  Market  (or  prior  to  the 
resumption  of  trading  in  a  security  in 
any  Participant  Market  following  the 
initiation  of  a  Regulatory  Halt  in  such 
security  as  referred  to  in  section  X  of  the 
CTA  Plan),  no  obligation  to  trade, 
commitment  to  trade  or  order  in  such 
security  (as  either  principal  or  agent) 
shall  be  sent  through  the  System  to  such 
Participant  Market  until  a  pre-opening 
notification  in  such  security  has  been 
issued  from  such  Participant  market. 

17,  Amend  paragraph  7(g)  to  provide 
as  follows: 

(g)  Reports  of  Participation.  Promptly 
following  the  opening  in  any  stock  as  to 
which  an  inquiring  market  maker  issued 
a  pre-opening  notification,  the  inquiring 
market  maker  shall  report  to  each 
responding  market  maker  (or  if.  as 
described  in  section  7(f).  a  pre-opening 
response  contained  the  aggregate 
interests  of  more  than  one  responding 
market  maker,  to  the  Participant 
responsible  for  the  market  in  which  the 
responding  market  makers  are  located) 
(i)  the  amount  of  stock  purchased  and/ 
or  sold,  if  any.  by  the  responding  market 


maker(s)  in  the  opening  transaction  and 
the  price  thereof  or  (ii)  if  the  responding 
market  maker(8)"s  response  included 
principal  interest  at  the  opening  price 
that  did  not  participate  in  the  opening 
transaction,  the  fact  that  such  interest 
did  not  so  participate.  *  •  * 

18.  Amend  paragraph  7(h)  to  provide 
as  follows: 

(h)  Applicability  following  Regulatory 
Halts.  The  Pre-Opening  Application 
shall  apply  prior  to  any  resumption  of 
trading,  or  of  the  dissemination  of 
quotations  in  the  third  market,  following 
the  initiation  of  a  Regulatory  Halt  by 
any  Exchange  Participant,  as  referred  to 
in  section  X  of  the  CTA  Han.  if  trading 
has  been  halted  in  all  Exchange  Markets 
and.  when  the  affected  security  is  an 
rrS/CAES  security,  if  the  NASD  has 
suspended  quotations  in  the  affected 
security.  *  *  *  The  Pre-Opening  4 

Application  shall  not  apply  when  ' 

trading  in  any  Participant  Market  is 
resumed  following  (i)  the  initiation  of  a 
Regulatory  Halt  if  trading  has  not  been 

halted  in  all  exchange  maricets  and. 

*  *  * 

19.  Amend  paragraph  8(a)  to  provide 
as  follows: 

8.  Participants'  Implementation 
Obligations,  (a)  System  Access.  •  •  • 
During  the  NASD  PUot  Phase,  no 
commitment  to  trade  any  security  shall 
originate  in  the  ITS/CAES  Third  Market 
otherwise  than  as  a  consequence  of  an 
ITS/CAES  Market  Maker  registered  as 
such  in  the  seciuity  with  the  NASD  for 
the  purposes  of  the  Applications  (or  his 
employee]  entering  the  commitment  into 
the  ITS/CAES  station  located  on  his 
premises.  Any  commitment  so 
originating  shall  be  routed  directly  to  the 
system  through  the  CAES  Switch.  The 
manner  in  which  commitments  to  trade 
should  originate  in  the  ITS/CAES  Third 
Market  and  be  routed  through  the  CAES 
Switch  after  the  NASD  Pilot  Phase  has 
not  yet  been  determined  and  will  be 
considered  by  the  Exchange  Participants 
and  the  NASD  pursuant  to  the 
provisions  of  section  10(d).  •  *  • 

20.  Amend  paragraph  8(b)  to  provide 
as  follows: 

(b)  Participant  Trading  Rules.  Except 
as  provided  in  section  6(b)(i)  as  to 
conunitments  to  sell  short  sent  through 
the  CAES  switch  prior  to  its 
modifications  as  referred  to  in  that 
section,  the  trading  rules  applicable  in 
destination  Participant  Maricets  shall 
apply  to  commitments  to  trade  received 
in  such  market  and  executions  of 
commitments  therein.  •  *  • 

21.  Amend  paragraph  8(d)(i)  to 
provide  as  follows: 

(d)  Order  Protection.— [i]  Trode- 
Throughs:  Locked  Markets.  Absent 
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reasoaabie  justificatioa  or  excuse,  a 
member  located  in  an  Exchange  Market, 
or  an  ITS/CAES  Market  Maker,  shottld 
not  piirchase  any  security  that  he  is 
permitted  to  trade  through  the  System  at 
a  price  that  is  higher  than  the  price  at 
which  that  security,  at  the  time  of  such 
purchase,  is  offered  in  one  or  more  other 
Participant's  Markets  that  trade  the 
security  through  ITS  as  reflected  by  the 
offer  from  such  other  Participant's 
Market(s)  then  being  displayed  on  the 
trading  floor  of,  or  available  in  the 
quotation  service  used  by,  such  member 
or  available  in  the  quotation  service 
used  by  an  ITS/CAES  Market  Maker. 
Similarly,  absent  reasonable 
lustification  or  excuse,  a  member 
located  in  an  Exchange  Market,  or  an 
ITS/CAES  Market  Maker,  should  not 
sell  any  such  security  at  a  price  that  is 
lower  than  the  price  at  which  that 
security,  at  the  time  of  such  sale,  is  bid 
for  in  one  or  more  other  Participant's 
Markets  that  trade  the  security  through 
ITS  as  reflected  by  the  bid  from  such 
other  Participant's  Market(8]  then  being 
displayed  on  the  trading  floor  of,  or 
available  in  the  quotation  service  used 
by  such  member  or  available  in  the 
quotation  service  used  by  an  ITS/CAES 
Market-Maker.  The  Participants  also 
agree  that  "locked  markets"  in  System 
securities  should  be  avoided. 

22.  Amend  paragraphs  8(d)  (ii)  and 
(iii)  to  provide  as  follows: 

(ii)  Adoption  of  Trade-Through  Rules. 
In  order  to  implement  the  intent  of 
section  8(d)(i).  each  Exchange 
Participant  has  adopted,  and  obtained 
SEC  approval,  of  a  "trade-through  rule" 
substantially  the  same  as  the  rule 
attached  as  Exhibit  A.  In  order  to 
implement  the  trade-through  rule  as  so 
adopted,  each  Exchange  Participant  that 
furnishes  to  other  Participants  bid-asked 
quotations  that  are  generated  by  an 
automated  quotation  tracking  system 
(such  as  the  Autoquote  system  or  the 
Centramaxt  system  currently  employed 
by  certain  Participants)  agrees  that  no 
such  quotation  shall  be  for  more  than 
100  shares  except  that  the  PSE  agrees 
that  no  such  quotation  from  either  of  its 
two  trading  floors  shall  be  for  more  than 
100  shares. 

(iii)  Block  Trade  Policy.  The  trade- 
through  rules  adopted  by  the 
Participants  shall  not  apply  to 
transactions  that  are,  or  are  part  of.  a 
block  trade.  Each  Exchange  Participant 
has  adopted,  and  agrees  to  keep  in 
effect,  a  "block  trade  poUcy"  as  to  such 
trades  substantially  the  same  as  the 
policy  attached  as  Exhibit  B.  The 
Participants  agree  to  continue  their 
efforts  to  defme  and  develop  an 
additional  appUcation  that  will  address 


the  trading  of  blocks  of  System 
securities  so  a»  to  farther  enhance 
protection  of  public  limit  orders.  Pending 
the  implementation  of  such  an 
additional  Application,  the  block  trade 
policy  of  each  Exchange  Participant 
shall  require  any  member  located  in 
such  Exchange  Participant's  Market  who 
executes  in  such  Exchange  Participant's 
Market  a  block  trade  in  any  security 
that  he  is  permitted  to  trade  through  the 
System  at  a  clean-up  price  infericM"  to  the 
quotation  for  such  security  then  being 
furnished  from  any  other  Participant 
Market  pursuant  to  section  6(a)(i](B), 
upon  executing  the  block  trade,  to  send 
to  each  other  Participant  Market 
furnishing  hereunder  a  bid  or  offer  (as 
the  case  may  be)  superior  to  the  clean- 
up price  a  commitment  to  trade  at  the 
clean-up  to  satisfy  the  number  of  shares 
included  in  such  other  Participant 
Market's  bid  or  offer.  A  party  in  an 
Exchange  Market  or  an  ITS/CAES 
Market  Maker,  whose  bid  or  offer  was 
not  satisfied  in  violation  of  another 
Participant  Market's  block  trade  policy 
may  report  the  violation  through  the 
System  by  sending  a  complaint  with 
respect  thereto  promptly  following  the 
block  trade  and.  in  any  event,  within 
five  minutes  from  the  time  the  report  of 
the  block  trade  disseminated  over  the 
hight  speed  line  of  the  consolidated  last 
sale  reporting  system. 

23.  Amend  paragraph  8(f)(i)  to  provide 
as  follows: 

(f)  NASD  Implementation 
Obligations.— {{]  NASD  Identification  of 
Market  Makers.  Prior  to  the  NASD 
Commencement  Date,  the  NASD  shall 
identify  to  each  Exchange  Participant  in 
writing  (A)  each  ITS/CAES  Market 
Maker  and  the  one  or  more  ITS/CAES 
securities  in  which  it  has  registered  as 
such  for  the  purpose  of  the  Applications 
and  (B)  the  dearing  corporation  through 
which  each  ITS/CAES  Market  Maker 
shall  settle  System  trades,  or,  if  such 
ITS/CAES  Market  Maker  elects  to  settle 
System  trades  through  another  clearing 
member,  the  identity  of  such  clearing 
member  and  the  clearing  corporation 
through  which  such  clearing  member 
shall  settle  System  trades  on  behalf  of 
such  ITS/CAES  Market  Maker. 
Thereafter,  the  NASD  shall  promptly  so 
notify  each  Exchange  Participant  of 
each  change  therein  or  addition  thereto. 

24.  Amend  paragraph  8(f)(ii]  to 
provide  as  follows: 

(ii)  NASD  rrS/CAES  Market  Maker 
Agreements.  The  NASD  shall  require 
each  ITS/CAES  Market  Maker  to 
execute  an  agreement  with  the  NASD 
(copies  of  the  form  of  which  have  been 
furnished  to  the  Exchange  Participants) 
by  which  he  (A)  explicitly  undertakes  to 


comply  with  the  ITS  Plan  and  the  NASD 
requirements  described  in  section 
8(f)(iii),  (B)  explicitly  agrees  to  accept 
and  to  settle  on  the  regularly  scheduled 
settlement  date,  or  to  cause  the  clearing 
member  acting  on  his  behalf  to  accept 
and  to  settle  on  the  regularly  scheduled 
settlement  date,  each  side  of  a  System 
trade  that  the  System  identifies  as 
constituted  by  him  or  by  such  clearing 
member  (as  the  case  may  be),  and  (C) 
explicitly  recognizes  that  he  may  be 
subject  to  censure,  fine,  suspension  or 
any  other  fitting  penalty,  and  his 
registration  as  an  ITS/CAES  Market 
Maker  may  be  subject  to  suspension  or 
revocation,  for  any  failure  to  comply 
with  the  provisions  of  the  ITS  Plan  or  of 
the  agreement  required  by  this  section 
8(fXii).  If  such  ITS/CAES  Market  Maker 
elects  to  settle  all  his  System  trades 
through  another  clearing  member,  such 
other  clearing  member  shall  also 
execute  an  agreement  by  which  such 
clearing  member  explicitly  agrees  to 
accept  and  to  settle  on  the  regularly 
scheduled  settlement  date  each  side  of  a 
System  trade  that  the  System  identifies 
as  constituted  by  such  clearing  member. 

25.  Amend  paragraph  8(fKiii)  to 
provide  as  follows: 

(iii)  NASD  Implementation 
Requirements.  Prior  to  the  NASD 
Commencement  Date,  the  NASD  shall 
specify  requirements: 

(B)  Providing  that  as  a  condition  of 
registration  and  reregistration  and  of 
continued  registration  of  each  ITS/ 
CAES  Market  Maker  that  he: 


(C)  Applying  to  the  trades  of  ITS/ 
CA£S  Market  Makers  in  an  appropriate 
fashion  the  concepts  of  the  trade- 
through  rule  and  block  trade  policy 
attached  as  Exhibits  A  and  B. 

28.  Amend  paragraph  8(f](v)  to 
provide  as  follows: 

(v)  MSI  Clearing  Corporation 
Arrangement.  In  order  to  enable  the 
NASD  to  perform  its  settlement 
obligations  as  provided  in  section  9  (d). 
MSI  shall  enter  into  an  arrangement 
with  a  registered  clearing  corporation 
meeting  the  criteria  of  section.  5(b)(i) 
that  provides  that  such  clearing 
corporation  shall  book  to  an  account  of 
MSI  each  side  of  System  trade  that  (A) 
is  identified  as  attributable  to  the  ITS/ 
CAES  Third  Market  but  (B)  is  not 
identified  as  constituted  by  one  or  more 
ITS/ CAES  Market  Makers  or  clearing 
members  acting  on  his  or  their  behalf. 

27.  Add  the  following  heading  to 
8(f)(vi): 

(vi)  CAES  Modificatiom  for  Short 
Commitments. 
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28.  Amend  paragraph  8{fKvii)  to 
provide  as  foUows: 

(vii)  MSI  Representation.  The  NASD 
represents  that  MSI,  the  operator  of 
CAES,  it  a  wholly-owned  subsidiary  of 
the  NASD.  The  NASD  shall  cause  MSI 
to  operate  CAES  in  a  manner  consistent 
with  the  ITS  Plan  and  to  fulfill  MSI's 
obligations  under  the  ITS  Plan. 

29.  Amend  paragraph  9(b)(ii)  to 
provide  as  follows: 

(ii)  Either  (A)  the  originating  Exchange 
Participant  and  clearing  member(s)  or 
(B)  the  NASD,  the  ITS/CAES  Market 
Makerfs)  or  clearing  memberfs)  acting 
on  his  (their)  behalf  identified  by  the 
System  as  originating  the  trade,  and  the 
clearing  corporationfs)  through  which 
such  market  maker(s)  or  clearing 
member(s)  shall  settle  the  trade. 

30.  Amend  paragraph  10(b)  to  provide 
as  follows: 

(b)  Closed  Markets:  Trading  Halts 
and  Suspension  *  *  ♦  Similarly, 
whenever  the  third  market  is  closed  as 
to  a  particular  security  due  to  a  halt  in 
or  suspension  of  trading  in  that  security 
or  whenever  the  NASD  has  suspended 
third  market  quotations  in  that  security., 
no  commitment  to  trade  through  ITS 
with  respect  to  that  security  may  be 

transmitted  through  the  GAES  switch. 

*  *  * 

31.  Amend  paragraph  10(d)  to  provide 
as  follows: 

(d)  NASD  Pilot  Phase.  The 
Participants  agree  that  the  ITS/CAES 
Market  Makers  shall  commence  their 
use  of  the  System  through  the  CAES 
Switch  with  a  pilot  phase  (the  "NASD 
Pilot  Phase"),  during  which 
commitments  to  trade,  responses  thereto 
and  pre>opening  notifications  and 
responses  may  be  sent  through  the 
CAES  Switch  from  or  to  ITS/CAES 
Market  Makers  only  with  respect  to 
those  System  securities  that  are  among 
the  30 19c-3  securities  meeting  the 
definition  of  an  "ITS/CAES  security"  for 
the  purposes  of  the  NASD  Pilot  Phase  as 
provided  in  section  1(17).  The  NASD 
shall  identify  those  30  securities  to  the 
Exchange  Participants  prior  to  the 
NASD  Commencement  Date. 

It  is  contemplated  that  the  NASD  Pilot 
Phase  shall  continue  until  the  first  day 
of  a  calendar  month  that  is,  or  is  the  first 
such  day  after,  the  180th  day  following 
the  NASD  Commencement  Date.  *  *  * 
Among  the  issues  to  be  addressed  in 
completing  the  fair  competition  task  are: 
(i)  The  price  at  which  over-the-counter 
principal  trades  should  be  reported  to 
the  consolidated  tapes  so  as  to  preserve 
the  Integrity  of  the  ITS  order  protection 
rules  and  policies  adopted  pursuant  to 
sections  8(d)  and  8(f)(iii)  and  (ii)  the 
appropriateness  of  additional 
registration  requirements  for  ITS/CAES 


Market  Makers.  In  addition,  the 
Exchange  Participants  and  the  NASD 
will  also  reconsider  the  question  of  how 
the  ITS  Plan  should  permit  commitments 
to  trade  to  originate  in  the  ITS/CAES 
Third  Market  and  be  routed  through  the 
CAES  Switch.  *  *  * 

32.  Amend  paragraph  ll(a)(i)  to 
provide  as  follows: 

(i)  Cost  Definitions. 

(A)  "Average  line  cost"  as  used  with 
reference  to  any  Participant  means  (1) 
the  total  line  costs  identifiable  to  the 
formula  lines  and  associated  modems 
linking  such  participant  (or,  in  the  case 
of  the  NASD,  the  CAES  Switch  and  the 
CAES  Supervisory  Center)  with  the 
System's  control  center  and  facilities 
manager  divided  by  (2)  the  total 
standardized  number  of  such  lines. 
*  *  * 

(f)  "Line  costfa"  mean  the  total  of 
monthly  rentals  paid  to  common  carriers 
for  lines  and  associated  modems 
employed  in  the  System's 
communication  network  (which  links  the 
Exchange  Markets,  the  CAES 
Supervisory  Center  and  the  CAES 
Switch  with  the  System's  control  center 
and  facihties  manager),  other  than  (1) 
"back-up"  lines  and  associated  modems 
(the  costs  of  which  are  borne  by  the 
Participant  whose  maricet  is  linked 
thereby)  and  (2)  "hot  lines"  permitting 
conversations  among  broker-dealers 
and  staff  in  different  Participant 
Markets  and  with  the  System's  control 
center  (the  costs  of  which  are  included 
in  production  costs),  plus  any  federal, 
state  or  local  taxes  applicable  to  such 
rentals,  and  excludes  all  costs  with 
respect  of  lines  and  associated  modems 
(1)  linking  multiple  floors  to  any 
Participant.  (2)  linking  the  CSE  floor 
with  CSE  members  or  (3)  linking  CASES, 
the  CAES  Supervisory  Center  and  ITS/ 
CAES  Market  Makers  with  one  another. 
Lines,  the  costs  of  which  are  included  in 
"line  costs,"  are  referred  to  in  this 
section  11  as  "formula  lines." 
***** 

33.  Amend  paragraph  ll(a)(i)(M)  to 
provide  as  follows:  *  *  *  "The  AMEX's 
"share  of  the  transaction  base"  as 
computed  for  any  calendar  quarter 
during  some  or  all  of  which  the  AMEX 
was  a  participant  means  a  fraction,  the 
numerator  of  which  is  the  transactions 
figure  reported  by  the  AMEX  as  required 
by  clause  (2)  of  section  ll(a)(i){0)  and 
the  denominator  of  which  is  the 
transactions  base  for  the  calendar 
quarter.  *  *  • 

34.  Amend  paragraph  ll(a)(iii)(E)  to 
provide  as  follows: 

(E)  CAES  Interface  Costs.  Enabling 
the  System  to  accommodate 
participation  by  ITS/CAES  Market 


Makers  requires  incurring  development 
costs  that  benefit  initially  only  the 
NASD  and  ITS/CAES  Market  Makers 
(the  "ITS/CAES  development  costs"). 
These  costs  include  the  costs  incurred 
by  the  System's  facilities  manager  of  (1) 
creating  the  automated  interface 
($262,480),  (2)  adding  function 
designators  to  administrative  messages 
($48,762),  (3)  System  programming  to 
accommodate  the  NASD  Supervisory 
Center  (estimated  at  $13,000).  (4)  testing 
performed  before  March  1, 1982 
attributable  to  the  delayed  NASD 
development  effort  ($40,603)  and  (5) 
testing  performed  after  March  1. 1982, 
(estimated  at  $45,000-$50.000  per 
month).  The  NASD  shall  pay  the 
difference  between  the  total  of  the  ITS/ 
CAES  development  costs  as  finally 
calculated  and  $28,091.  The  subtraction 
of  $28,091  (which  is  the  amount  of  the 
development  costs  incurred  in 
connection  with  the  commencement  of 
the  participation  of  the  CSE)  reflects  the 
fact  that  if  the  NASD's  participation  was 
otherwise  than  by  an  automated 
interface,  development  costs  inoirred  in 
connection  therewith  would  have  been 
borne  by  all  Participemts  pursuant  to 
clause  (2)  of  section  ll(a)(iii)(B).  The. 
$28,091  shall  be  shared  by  all 
Participants  (including  the  NASD)  in 
accordance  with  said  clause  (2). 

If  any  Participant  in  addition  to  the 
NASD  shall  subsequently  participate 
through  the  automated  interface,  such 
Participant  shall  pay  to  the  NASD  a 
portion  of  $283,151,  which  is  the 
difference  between  (1)  the  $311,242  in 
sharable  ITS/CAES  development  costs 
(identified  in  clauses  (1)  and  (2)  of  the 
preceding  paragraph)  and  (2)  $28,091. 
Such  Participant's  portion  shall  equal  its 
share  of  the  transactions  base. 

35.  Amend  paragraph  ll(a)(v))(A)  to 
provide  as  follows: 

(A)  Shared  Line  Costs.  Such 
Participants  shall  share  100  percent  of 
the  product,  as  calculated  for  each 
Participant  of  (1)  the  average  line  cost 
incurred  during  such  month  for  such 
Participant  and  (2)  the  smaller  of  either 
3  or  the  standardized  number  of  formula 
lines  linking  such  Participant  (or,  in  the 
case  of  the  NASD,  the  CAES  Switch  and 
the  CAES  Supervisory  Center]  with  the 
System's  control  center  and  facilities 
manager.  Such  Participants  shall  also 
share  50  percent  of  the  product  as 
calculated  for  each  Participant  of  (1)  the 
average  line  cost  incurred  during  such 
month  for  such  Participant  and  (2)  the 
smaller  of  either  4  or  the  standardized 
number  of  such  formula  lines  in  excess 
of  3.*  •  * 

36.  Amend  the  heading  of  Section  12 
to  provide  as  follows: 
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IZ  Withdrawal  from  ITS  Plan. 
37.  Amend  paragraph  13  to  provide  as 
follows: 

13.  Effective  date;  Transition.  The  ITS 
Plan  shall  be  effective  on  the  NASD 
Commencement  Date.  Prior  to  the 
effecUve  date  of  the  ITS  Plan,  *  *  * 

Effective  Date  of  the  Amendments 

Pursuant  to  the  Administrative 
Procedure  Act,"  the  Commission  finds 
good  cause  for  making  the  amendments 
to  the  ITS  Plan  effective  prior  to  30  days 
following  publication  of  the  final  rule. 
As  discussed  above,  the  Commission 
considers  the  immediate  implementation 
of  an  automated  interface  to  be  a  critical 
event  in  the  development  of  the  national 
market  system.  Although  originally 
scheduled  to  be  implemented  on  March 
1, 1982,  the  Commission  deferred  the 
implementation  date  to  May  1, 1982,  due 
(i)  to  delays  in  technical  preparations 
for  the  interface  and  (ii)  to  allow  for 
public  comment  on  the  proposed  ITS 
Plan  amendments.  Technical 
preparations  for  the  interface  now  are 
complete  and  the  parties  have  had 
ample  time  to  prepare  for  the  May  1, 
1982  implementation  date  specified  in 
the  Commission's  amended  linkage 
order.  The  Commission  now  is  taking 
the  final  action  necessary  to  allow  for 
implementation  by  approving  the  final 
ITS  Plan  amendments  to  allow  for  the 
NASD's  inclusion  in  the  ITS.  These 
amendments  are  relatively 
noncontroversial,  have  been  published 
for  comment  and  are  being  adopted  in 
substantially  the  form  agreed  upon  by 
the  parties.  Therefore,  to  allow  for  the 
implementation  of  the  automated 
interface  at  the  earliest  possible  date 
and  to  allow  the  parties  to  receive 
notice  of  these  final  ITS  Plan 
amendments,**  the  Commission  has 
determined  that  the  amendments  shoidd 
become  effective  on  May  17, 1982.** 

By  the  Conunission. 

G«otge  A.  Fitzaimmons, 

Secretary. 

May  e,  1982 

(FR  Doc  a2-t2S«3  FU«d  »-ll-t2:  k4i  am] 
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"5  U.S.C  553(d)(3). 

"Aj  weU  as  publishing  this  release,  the 
Commission  will  give  actual  notice  of  the  adoption 
of  the  final  amendment  to  the  ITS  Plan  to  each  of 
the  ITS  participants,  the  NASD  and  the  other  partlea 
who  commented  on  the  proposed  amendment 

"The  Commission  today  also  is  amending  ita 
linkage  Order  to  defer  the  implementation  of  the 
automated  interface  for  two  weeks,  to  May  17, 1962. 
SecuriUea  Exchange  Act  Releaaa  No.  18712  (May  6, 
1962). 


[Retease  Na  12422;  812-5120] 

Calvert  Municipal  Management  Co.  at 
al,;  Filing  of  Application  for  Exemption 

May  e,  1982. 

In  the  matter  of  Calvert  Mimicipal 
Management  Company,  Government 
Securities  Management  Company,  Inc., 
Calvert  Tax-Free  Reserves,  First 
Variable  Rate  Fimd  For  Government 
Income,  Inc.,  1700  Pennsylvania  Avenue, 
NW.,  Washington,  D.C.  20006,  Scott  D. 
Paseltiner,  4314  Westover  Place,  NW., 
Washington,  D.C.  20016. 

Notice  is  hereby  given  that  Calvert 
Tax-Free  Reserves  ("CTFR"),  First 
Variable  Rate  Fund  for  Government 
Income,  Inc.  ("FVRF")  (together  referred 
to  as  "Funds"),  both  registered  under  the 
Investment  Company  Act  of  1940 
("Act")  as  diversified,  open-end, 
management  investment  companies: 
Calvert  Municipal  Management 
Company  ("CMMC"),  investinent 
adviser  to  CFTR;  Government  Securities 
Management  Company,  Inc.  (GSMC"), 
investinent  GSMQ  and  Scott  D. 
Paseltiner  (collectively  referred  to  as 
"Applicants"),  filed  an  application  on 
February  19, 1982,  pursuant  to  Section 
6(c)  of  the  Act,  for  an  order  of  the 
Commission  declaring  that  Mr. 
Paseltiner  shall  not  be  deemed  an 
"interested  person"  of  the  Funds, 
CMMC,  GSMC  or  of  any  investinent 
company  for  which  either  CMMC  or 
GSMC  may  in  the  future  act  as 
investment  adviser  by  reason  of  his 
status  as  a  general  partner  of  Capital 
Investments.  Ltd.  ("CIL"),  a  broker- " 
dealer  registered  under  die  Securities 
Exchange  Act  of  1934  ("Exchange  Act"). 
All  interested  persons  are  referred  to  the 
application  on  file  with  the  Conunission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicants  state  that  CTFR,  a 
Massachusetts  business  trust  organized 
on  October  20. 1980,  consists  of  two 
separate  and  distinct  portfolios,  each  of 
which  invests  primarily  in  a  diversified 
portfolio  of  municipal  obligations  with 
the  objective  of  obtaining  the  highest 
level  of  interest  income  exempt  from 
federal  income  taxes  as  is  consistent 
with  prudent  investment  management  It 
is  stated  further  that  CMMC.  die 
investment  adviser  to  CTFR,  has  acted 
in  such  capacity  since  the  inception  of 
CTFR  in  1980.  Applicants  represent  that 
CMMC  does  not  serve  as  investment 
manager,  advisor,  or  as  an  underwriter 
for  any  other  investment  company. 

Applicants  state  the  FVRF,  organized 
imder  the  laws  of  the  State  of  Maryland 
on  February  24, 1976,  is  a  money  market 
fund  which  invests  in  U.S.  Government- 


backed  obligations.  It  is  stated  that  the 
investment  objective  of  FVRF  is  to 
achieve  the  highest  level  of  current 
income  consistent  with  safety  and 
stability  of  principal  by  investing  only  in 
U.S.  Government-backed  obligations, 
repurchase  agreements  secured  by  such 
obligations,  and  commitments  to  acquire 
such  obligations.  Apphcants  further 
state  diat  GSMC,  a  Delaware 
corporation,  has  served  as  investment 
adviser  for  FVRF  since  its  inception  in 
1976,  and  that  GSMC  does  not  manage, 
advise,  or  underwrite  any  other 
investment  company.  It  is  represented 
Uiat  GSMC  and  CMMC  are  under 
common  control. 

Applicants  state  that  Mr.  Paseltiner  is 
a  trustee  of  CTFR,  and  a  director  of 
FVRF.  It  is  stated  that  he  is  also  a 
general  partner  of  CIL,  a  limited 
partnership  formed  in  April,  1980,  for  the 
purpose  of  trading  its  own  options 
account  in  order  to  produce  profits  in  a 
proprietary  fashion.  Applicants 
represent  that  CIL  became  a  registered 
broker-dealer  pursuant  to  Section  15(b) 
of  the  Exchange  Act  on  June  18, 1980, 
and  a  member  of  the  Chicago  Board 
Options  Exchange  ("CBOE")  on  June  19, 

1980.  It  is  stated  tiiat  CIL  remained 
inactive  from  June  1980  until  February 

1981.  In  February,  1981,  it  is  stated,  CIL 
appointed  a  nominee  to  trade  its 
account  on  the  CBOE.  Applicants  state 
that  Mr.  Paseltiner  replaced  the  nominee 
in  April,  1982,  and  actively  trades  the 
CIL  account  as  an  approved  market- 
maker  floor  nominee  for  CIL  Applicants 
further  state  that  CIL  presendy  executes 
and  clears  transactions  solely  on  behalf 
of  its  own  accoimt  and  engages  in  no 
public  business  as  a  broker  or  dealer. 

Section  2(a)(19)  of  die  Act,  in 
pertinent  part,  defines  an  "interested 
person"  of  an  investment  company,  and 
of  any  investment  adviser  of  or  principal 
underwriter  for  an  investment  company 
to  include,  inter  alia,  any  partner  of 
such  other  person.  Applicants  state  that 
Mr.  Paseltiner,  as  a  result  of  his  status 
as  a  general  peirtner  of  CIL,  would  be 
considered  an  affiliated  person  of  CIL 
and  thus,  an  interested  person  of  the 
Funds,  CMMC  and  GSMC. 

Section  6(c)  of  the  Act  provides,  in 
pertinent  part,  that  the  Commission,  by 
order  upon  application  may 
conditionally  or  unconditionally  exempt 
any  person,  security,  or  transaction,  or 
any  class  or  classes  of  persons, 
securities,  or  transactions,  bora  any 
provision  or  provisions  of  the  Act  or  of 
any  rule  or  regulation  thereunder,  if  and 
to  the  extent  diat  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  puiposes 


fairly  intended  by  the  policy  and 
provisions  of  the  Act 

Applicants  represent  that  the 
fundamental  investment  policies  of 
FVRF  provide  that  FVRF  may  not  write, 
or  purchase,  put  or  call  options.  It 
further  represented  that  the  fundamental 
investment  policy  of  CTFR  provides  that 
it  may  not  write  put  or  call  options,  but 
that  CTFR  may  purchase  municipal 
securities  and  at  the  same  time  acquire 
the  right  to  sell  the  securities  back  to  the 
seller  at  an  agreed-upon  price  at  any 
time  during  a  stated  period  or  on  a 
certain  date.  (Such  a  right.  Applicants 
state,  is  generally  known  as  a  "put"  or  a 
"put  option.")  Applicants  state  that  the 
foregoing  fundamental  investment 
policies  may  not  be  changed  without 
shareholder  approval.  Applicants 
thereby  indicate  that  the  nature  of  the 
portfolio  investment  made  by  the  Funds 
could  not  involve  or  relate  to  the 
activities  of  CE^  or  to  Mr.  Paseltiner  in 
his  capacity  as  a  principal  of  CIL 

Applicants  further  state  because  that 
investment  activities  of  CIL  are 
restricted  to  the  trading  of  its  own 
accounts,  it  is  not  organized  to  engage  in 
any  business  or  provide  services  that 
would  be  used  by  either  CTFR  or  FVRF. 
Applicants  represent  that  CIL  has  no 
direct  or  indirect  business  relationship 
with  FVRF.  CTFR.  CMMC,  or  GSMC. 
Moreover,  Applicants  undertake,  as  a 
condition  to  the  granting  of  the  order  for 
which  they  have  applied,  that  neither 
CTFR,  FVRF.  nor  any  other  investment 
company  for  which  CMMC  or  GSMC 
may  in  the  future  act  as  investment 
adviser,  will  engage  in  any  transaction 
with  CIL  as  long  as  Mr.  Paseltiner  is  an 
affiliated  person  of  CIL,  and  a  director, 
or  a  trustee,  of  any  such  investment 
company. 

As  additional  support  for  the  order 
requested.  Applicants  assert  that  Mr. 
Paseltiner  is  a  man  of  recognized 
integrity,  intelligence,  judgment, 
independence  and  standing  who  has 
been  a  valuable  member  of  the  boards 
of  both  FVRF  and  CTFR.  It  is  also  stated 
that  Mr.  Paseltiner  has  served  as 
chairman  of  the  audit  committee  of  the 
board  of  directors  of  FVRF,  and  is 
currently  a  member  of  the  audit 
committee  and  the  nomination 
committee  of  the  board  of  directors  of 
FVRF.  Applicants  state,  as  well,  that 
security-holders  of  the  Funds,  or  of  any 
investment  companies  which  either 
CMMC  or  GSMC  may  manage  in  the 
future,  may  be  confused  if  Mr.  Paseltiner 
were  to  be  deemed  an  interested 
director  of  any  such  companies,  since  to 
do  so  would  be  indicative  of  the 
existence  of  an  actual  or  potential 
conflict  of  interest  which.  Applicants 
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assert  does  not  in  fact  exist 
Applicants  conclude  that  on  the  basis  of 
Mr.  Paseltiner's  personal  stature  and  the 
absence  of  any  possibility  that  either  the 
Funds,  CMMC  GSMC  or  any 
investment  companies  for  which  CMMC 
or  GSMC  may  in  the  future  serve  as 
investment  adviser,  Mr.  Paseltiner  is  in 
a  position  to  act  independently  on 
behalf  of  any  of  such  investment 
companies  and  their  shareholders. 
Applicants  state,  therefore,  that  it  is  in 
the  pubUc  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act  to  declare  that 
Mr.  Paseltiner  is  not  an  "interested 
person"  of  CTFR,  FVRF,  CMMC,  or 
GSMC,  or  of  any  investment  companies 
for  which  either  Ch^AC  or  GSMC  may 
in  the  future  act  as  investment  adviser, 
solely  by  reason  of  his  status  as  an 
affiliated  person  of  CIL 

Notice  is  further  given  that  any  person 
may,  not  later  than  June  1, 1982,  at  5:30 
p.m.,  submit  to  the  Commission  in 
writing  a  request  for  a  hearing  on  the 
application  accompanied  by  a  statement 
as  to  the  nature  of  his/her  interest  the 
reasons  for  such  request  and  the  issues, 
if  any,  of  fact  or  law  proposed  to  be 
controverted,  or  he/she  may  request 
that  he/she  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  adddress 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attomey- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request  As 
provided  by  the  Rule  0-5  of  the  rules 
and  regulations  promulgated  under  the 
Act  an  order  disposing  of  the 
application  herein  will  be  issued  as  of 
course  following  said  date  imless  the 
Commission  thereafter  orders  a  heiuing 
upon  request  or  upon  the  Commission's 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  any  any  postponements 
thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
G«or^  A.  Fltzstmmaaa, 
Secretary. 

(FR  Doc.  82-12934  PUed  5-11-82:  ft«5  ua] 
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[RaiMM  No.  124ia;  •12-61S7] 

Dally  Cash  Government  Fund;  FWng  of 
an  Application  for  an  Order  Exempting 
Applicant 

May  5, 1982. 

Notice  is  hereby  given  that  Daily  Cash 
Government  Fund  ("Applicant"),  3600 
South  Yosemite  Street  Denver, 
Colorado  80237,  an  open-end, 
diversified,  management  investment 
company  registered  under  the 
Investment  Company  Act  of  1940 
("Act"),  has  filed  an  application  for  an 
order  of  the  Commission  pursuant  to 
Section  6(c)  of  the  Act  exempting  it  from 
the  provisions  of  Rules  2a-4  and  22c-l 
under  the  Act  to  the  extent  necessary  to 
permit  Applicant  to  compute  its  price 
per  share  for  the  purposes  of  sales  and 
redemptions  of  its  shares  to  the  nearest 
one  cent  on  a  share  value  of  one  dollar. 
In  aU  other  respects,  portfoUo  securities 
held  by  Applicant  will  be  valued  in 
accordance  with  the'Views  set  forth  in 
Investment  Company  Act  Release  No. 
9786  (May  31. 1977)  ("IC-9786").  All 
interested  persons  are  referred  to  the 
Application  on  file  with  tfie  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicants  states  that  it  registered  as 
an  investment  company  on  )anaary  28. 
1982  but  that  its  Re^stration  Statement 
has  not  yet  been  declared  effective.  It  is 
a  "money-market"  fimd  organized  as  an 
unincorporated  business  trust  under  the 
laws  of  the  State  of  Massachusetts. 
Apphcant  further  states  that  its 
objective  is  to  seek  maximum  current 
income  that  is  consistent  with  low 
capital  risk  and  the  maintenance  of 
liquidity.  Applicants  states  that  in 
addition  to  offering  its  shares  to  the 
general  public,  it  is  expected  that  it  «vill 
be  used  as  an  investment  vehicle  for 
investors  with  temporary  cash  balances 
in  securities  accounts  at  certain 
brokerage  firms. 

Applicant  states  that  its  portfolio  may, 
as  a  matter  of  fundamental  investment 
policy,  be  invested  in  obligations  issued 
by  the  United  States  Government  or  its 
agencies  or  instrumentalities  maturing  in 
twelve  months  or  less  from  the  date  of 
purchase.  Applicant  may  also  purchase 
such  obligations  that  mature  in  more 
than  twelve  months,  if  they  are 
purchased  subject  to  repurchase 
agreements  calling  for  deUvery  in  twelve 
months  or  less,  or  having  been  called  for 
redemption,  have  a  redemption  date 
within  twelve  months  or  less. 

Applicant  states  that  the  maintenance 
of  a  constant  net  asset  value  per  share  is 
expected  to  be  a  crucial  factor  in  the 
purchase  and  holding  of  Applicant's 
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shares.  Applicant  asserts  that  by 
meeting  the  conditions  set  forth  below 
and  by  valuing  its  shares  to  the  nearest 
one  cent  on  a  share  value  of  one  dollar, 
it  can  maintain  a  constant  value  for  its 
shareholders  along  with  full  liquidity 
and  a  satisfactory  yield.  In  addition. 
Applicant  states  that  its  adherence  to 
the  conditions  set  forth  below  will 
substantially  reduce  the  likelihood  of 
significant  variation  from  a  constant 
share  price  and  the  likelihood  of  any 
dilution  of  the  assets  and  returns  of 
incoming  or  outgoing  shareholders. 

Rule  220-1  under  the  Act  provides,  in 
pertinent  part,  that  no  registered 
investment  company  or  principal 
underwriter  thereof  issuing  any 
redeemable  security  shall  sell,  redeem 
or  repurchase  any  such  security  except 
at  a  price  based  on  the  current  net  asset 
value  of  such  security  which  is  next 
computed  after  receipt  of  a  tender  of 
such  security  for  redemption  or  of  an 
order  to  purchase  or  sell  such  security. 
Rule  2a-4  adopted  under  the  Act 
provides,  as  here  relevant,  that  the 
"current  net  asset  value"  of  a 
redeemable  security  issued  by  a 
registered  investment  company  used  in 
computing  its  price  for  the  purposes  of 
distribution  and  redemption  and 
repurchase  shall  be  determined  with 
reference  to  (1)  current  market  value  for 
portfolio  securities  with  respect  to 
which  market  quotations  are  readily 
available  and  (2}  for  other  securities  and 
assets  fair  value  as  determined  in  good 
faith  by  the  board  of  directors  of  the 
registered  company.  In  IC-9786  the 
Commission  issued  an  interpretation  of 
Rule  2a-4  expressing  its  view  that  it  was 
inconsistent  with  Rule  2a-4  for  certain 
money  market  funds  to  "round  off" 
calculations  of  their  net  asset  value  per 
share  to  the  nearest  one  cent  on  a  share 
value  of  $1.00,  because  such  a 
calculation  might  have  the  effect  of 
masking  the  impact  of  changing  values 
of  portfolio  securities  and  therefore 
might  not  "reflect"  its  portfolio  valuation 
as  required  by  Rule  2a-4. 

Section  8{c)  of  the  Act  provides,  in 
pertinent  pari,  that  the  Conunission.  by 
order,  upon  application,  may 
conditionally  or  unconditionally  exempt 
any  person  or  transaction  from  any 
provision  of  the  Act.  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  pohcy  and  provisions  of 
the  Act. 

Applicant  submits  that  the  issuance  of 
the  requested  order  is  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 


investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicant  states  that 
shareholders  who  purchase  its  shares 
with  the  expectation  of  receiving 
maximum  current  income  consistent 
with  stability  of  principal  would  be 
unfairly  treated  should  there  be  a 
deviation  below  $1.00  per  share, 
because  redeeming  shareholders  could 
lose  not  only  all  or  part  of  the  divided 
income  which  they  have  earned  but 
even  part  of  their  principal,  particularly 
if  a  redemption  takes  place  relatively 
soon  after  a  purchase. 

Applicant  represents  that,  to  the 
extent  necessary,  the  Applicant's 
Trustees  will  consider  the  advisibility  of 
temporarily  suspending  the  payment  of 
dividends,  or  making  a  capital  gains 
distribution  (if  and  to  the  extent  that 
capital  gains  have  not  been  reflected  in 
prior  dividends)  to  maintain  a  $1.00 
price  per  share,  if  the  net  asset  value  per 
share  declines  to  a  value  below  $0,997 
or  rises  to  a  value  above  $1,003, 
respectively.  Applicant  also  represents 
that  in  order  to  attempt  to  assure  the 
stability  of  its  net  asset  value  per  share 
it  will  adhere  to  the  following 
conditions: 

1.  Applicant's  Trustees,  in  supervising 
Applicant's  operations  and  delegating 
special  responsibilities  involving 
portfolio  management  to  Applicant's 
investment  adviser,  undertake — as  a 
particular  responsibility  within  their 
overall  duty  of  care  owed  to  Applicant's 
shareholders — to  Assure  to  the  extent 
reasonably  practicable,  taking  into 
account  current  market  conditions 
affecting  Applicant's  investment 
objectives,  that  AppUcant's  price  per 
share  as  computed  for  the  purposes  of 
distribution,  redemption  and  repurchase, 
rounded  to  the  nearest  one  cent,  will  not 
deviate  from  one  dollar. 

2.  Applicant  will  maintain  a  dollar- 
weighted  average  portfolio  maturity 
appropriate  to  its  objective  of 
maintaining  a  stable  price  per  share. 
Applicant  will  not  purchase  a  portfolio 
security  unless  it  matures  in  twelve 
months  or  less  from  the  date  of 
purchase,  or  is  subject  to  a  repurchase 
agreement  so  maturing  or  has  been 
called  for  redemption  within  twelve 
months;  not  will  it  maintain  a  dollar- 
weighted  average  portfolio  maturity  in 
excess  of  120  days. 

3.  Applicant  will  limit  its  portfolio 
investments,  including  repurchase 
agreements  and  securities  called  for 
redemption,  to  those  instruments  which 
are  denominated  in  United  States 
dollars  and  which  the  Trustees  of 
Applicant  determine  present  minimal 
credit  risks,  and  which  are  of  high 


quality  as  determined  by  any  major 
rating  service  or,  in  the  case  of  any 
instnmient  that  is  not  rated,  of 
comparable  quality  as  determined  by 
the  "Trustees. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
June  1, 1982,  at  5:30  p.m.,  submit  to  the 
Conunission  in  writing  a  request  for  a 
hearing  on  the  application  accompanied 
by  a  statement  as  to  the  nature  of  his/ 
her  interest,  the  reason  for  such  request, 
and  the  issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he/she 
may  request  that  he/she  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attbmey- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  Rule  0-5  of  the  rules  and 
regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application 
will  be  issued  as  of  course  following 
said  date  unless  the  Commission 
ihereafter  orders  a  hearing  upon  request 
or  upon  the  Commission's  own  motion. 
Persons  who  request  a  hearing,  or 
advice  as  to  whether  a  hearing  is 
ordered,  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof. 

For  the  Commission,  by  the  Diyisioji  of 
Investment  Management,  pursuant  to 
delegated  authority. 

George  A.  Fitzsimmoiu, 

Secretary. 

[FK  Doc.  S2-US3S  FUad  5-11-82:  S:4S  wn] 
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Franklin  Money  Fund,  et  al.  Filing  of  an 
Application  for  an  Order  Amending  a 
Prior  Order  Approving  Certain  Offers 
of  Exchange  and  Granting  an 
Exemption 

May  e.  1982. 

In  the  matter  of  Franklin  Money  Fund. 
Research  Capital  Fimd,  Inc..  Research 
Equity  Fimd,  Inc.,  Franldin  Custodian 
Fund,  Inc.,  Franklin  Option  Fund,  Ina, 
Franklin  Tax-Free  Income  Fund,  Inc., 
Franklin  Federal  Money  Fund,  Franklin 
Tax-Exempt  Money  Fund,  Franklin  Cash 
Management  Fund,  Age  High  Income 
Fund.  Inc.,  and  Franklin  Distributors, 
Inc.,  155  Bovet  Road,  San  Mateo. 
California  94402. 
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Notioe  is  hereby  given  that  Franklin 
Money  Fund  ("Franklin  Money") 
(formeriy  named  "Franklin  Resources 
Liquid  Assets  Fund"),  Research  Capital 
Fund,  Inc.  ("Capital"),  Research  Equity 
Fund,  Inc.  ("Equity").  Franklin 
Custodian  Funds,  Inc.  ("Custodian"), 
Franklin  Option  Fund,  Inc.  ("Option"), 
Franklin  Tax-Free  Income  Fund,  Inc. 
('Tax-Free"),  Franklin  Federal  Money 
Fund  ("Federal"),  Franklin  Tax-Exempt 
Money  Fund  ("Tax-Exempt"),  Franklin 
.  Cash  Management  Fund  ("Cash"),  and 
AGE  High  Income  Fund,  Inc.  ("AGE"), 
all  registered  under  the  Investment 
Company  Act  of  1940  ("Act"),  as  open- 
end,  diversified,  management 
investment  companies  {collectively 
referred  to  herein  as  the  "Fimds").  and 
their  principal  underwriter  and 
distributor,  Franklin  Distributors,  Inc. 
("Franklin")  (collectively  with  the  Funds 
referred  to  as  the  "Applicants"),  filed  an 
application  on  March  18, 1982, 
requesting  an  order  of  the  Commission 
amending  in  the  manner  described 
below  an  earlier  order  of  the 
Commission  dated  February  28, 1976 
(Investment  Company  Act  Release  No. 
9177).  The  previous  order  of  the 
Commission  (1)  pursuant  to  Section 
11(a)  of  flie  Act  permitted  the 
shareholders  of  Franklin  Money  to 
exchange  their  shares  for  those  of 
Capital,  Equity  and  Custodian  on  a 
basis  other  than  their  relative  net  asset 
values;  and  (2)  pursuant  to  Section  6(c) 
of  the  Act  exempted  from  the  provisions 
of  Section  22(d)  of  the  Act  and  Rule  22d- 
1  thereunder  the  exchange  offer.  All 
interested  persons  are  referred  to  the 
appUcation  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below 

Franklin  is  the  principal  underwriter 
for  Capital.  Equity,  Custodian,  and 
Option,  which  maintain  a  continuous 
public  offering  of  their  shares  at  their 
respective  net  asset  values,  with  the 
addition  of  a  sales  charge  based  upon  a 
percentage  of  the  public  offering  price, 
as  follows: 

Franklin  Money  and  Federal  are 
money  market  funds  whose  shares  are 
offered  on  a  continuous  basis  without 
any  sales  charge.  Applicants  state  that 
Tax-Exempt  and  Cash  are  also  money 
market  funds,  the  shares  of  which  are 
intended  to  be  offered  to  the  public  at 
net  asset  value  with  no  sales  charge, 
upon  effectiveness  of  their  pending 
registration  statements  under  the 
Securities  Act  of  1933. 

Applicants  state  that  at  the  present 
time  shareholders  of  Capital,  Equity, 
Option,  Tax-Free,  AGE  and  any  of  the 
series  of  Custodian  may  exchange  their 


shares  for  shares  of  any  of  the  other 
such  funds  on  the  basis  of  their  relative 
net  asset  value  per  share  without  any 
sales  load.  Applicants  further  state  that 
shareholders  of  Frankling  Money  may 
exchange  their  shares  for  shares  of 
Capital,  Equity  or  Custodian  pursuant  to 
the  order  of  the  Commission  dated 
February  26. 1976.  on  the  basis  of  their 
relative  net  asset  values  at  the  time  of 
the  exchange  plus  (in  the  case  of  shares 
of  Franklin  Money  acquired  other  than 
pursuant  to  a  previous  exchange  from 
shares  of  Capital,  Equity  or  Custodian) 
the  applicable  sales  charge  described  in 
the  current  prospectus  of  the  exchanging 
fund.  Option,  Tax-Free  and  AGE 
propose  to  offer  to  shareholders  of 
Franklin  Money,  Federal,  Tax-Exempt  or 
Cash  the  right  to  exchange  their  shares 
for  shares  of  Option,  Tax-Free  and  AGE 
on  the  basis  of  relative  net  asset  value 
at  the  time  of  the  exchange  plus  (in  the 
case  of  shares  of  Franklin  Money. 
Federal.  Tax-Exempt  or  Cash  acquired 
other  than  pursuant  to  a  previous 
exchange  from  shares  of  Option,  Tax- 
Free  or  AGE)  the  appUcable  sales 
charge  described  in  the  prospectus  of 
the  exchanging  fund.  In  addition. 
Applicants  propose  that  the  offer  of 
exchange  approved  by  Commission 
order,  dated  February  26, 1976,  between 
Capital,  Equity  and  Custodian  with 
Franklin  Money  be  extended  on  the 
same  basis  to  include  Federal.  Tax- 
Exempt  and  Cash. 

Section  11(a)  of  the  Act  provides,  in 
part,  that  it  shall  be  unlawiPul  for  any 
registered  open-end  company  or  any 
principal  underwriter  for  sudi  a 
company  to  make  or  cause  to  be  made 
an  offer  to  the  holder  of  a  security  of 
such  company  or  of  any  other  open-end 
investment  company  to  exchange  his 
security  for  a  security  in  the  same  or 
another  such  company  on  any  basis 
other  than  the  relative  net  asset  values 
of  the  respective  securities  to  be 
exchanged,  unless  the  terms  of  the  offer 
have  first  been  submitted  to  an 
approved  by  the  Commission. 

Section  22(d)  of  the  Act  provides,  in 
part,  that  no  registered  investment 
company  or  principal  underwriter 
thereof  shall  sell  any  redeemable 
security  issued  by  such  company  to  any 
person  except  at  a  current  public 
offering  price  described  in  the 
prospectus. 

Applicants  state  that  the  Funds  have 
differing  investment  objectives,  and  that 
the  proposed  exchange  offers  will 
permit  a  shareholder  of  tmy  of  the  Funds 
who  changes  his  investment  objective  to 
change  his  investment  to  different  Fund. 
Applicants  further  state  that 
shareholders  would  be  informed  of  their 


right  to  exchange  shares  of  one  Fund  for 
shares  of  any  of  the  other  Ponds. 

Section  6(c)  of  the  Act  provides,  in 
pertinent  pari,  that  the  Commission,  by 
order  upon  appUcation.  may 
conditionally  or  unconditionally  exempt 
any  person,  security  or  transaction,  or 
any  class  or  classes  of  persons, 
securities  or  transactions,  from  any 
provision  or  provisions  of  the  Act,  if  and 
to  the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  an  the  puposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
June  1, 1982,  at  5:30  p.m.,  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  appUcation  accompanied 
by  a  statement  as  to  the  nature  of  his/ 
her  interest,  the  reason  foi  such  request 
and  the  issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he/she 
may  request  that  he/she  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  AppUcants  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attomey- 
at-Iaw,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request  As 
provided  by  Rule  Q-5  of  the  rules  and 
regulations  promulgated  under  the  Act 
an  order  disposing  of  the  appUcation 
will  be  issued  as  of  course  foUowing 
said  date  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  the  Commission's  own  motion. 
Persons  who  request  a  hearing,  or 
advice  as  to  whether  a  hearing  is 
ordered,  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Gsotgs  A.  FltzsfannKKis, 
Secretary. 

|FR  Doa  a2-U83S  FUad  5-n-tt  agtf  i^ 
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HKj  Fund,  Inc^  Filing  of  Application  for 
an  order  Exempting  Applicant  From 
Proviaiona 

May  4, 1962. 

Notice  is  hereby  given,  that  HIG  Fund. 
Inc.  ("AppUcant").  Hartford  Plaza. 
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Hartford.  CN  06115,  registered  under  the 
Investment  Company  Act  of  1940 
("Act")  as  an  open-end,  diversified, 
management  investment  company,  filed 
an  application  on  February  25, 1982,  and 
an  amendment  thereto  on  March  22, 
1982,  requesting  an  order  of  the 
Commission,  pursuant  to  Section  6(c]  of 
the  Act,  exempting  Applicant  from  the 
provisions  of  Section  2(a){41]  of  the  Act 
and  Rules  2a-4  and  22c-l  under  the  Act, 
to  the  extent  necessary  to  permit 
Applicant  to  value  its  assets  using  the 
amortized  cost  method  of  valuation.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicant  was  incorporated  under  the 
laws  of  the  State  of  Maryland  on 
February  3, 1962.  It  filed  a  registration 
statement  under  the  Securities  Act  of 
1933  and  it  will  be  engaged  in  the 
continuous  public  offering  of  its  shares 
at  a  constant  pubUc  offering  price  at  the 
net  asset  value  of  $1.00  per  share. 
Applicant's  investment  objective  is  to 
achieve  a  high  level  of  current  income 
consistent  with  the  preservation  of 
capital  and  maintenance  of  liquidity  by 
Investing  in  a  portfolio  of  money  market 
instruments  consisting  of  obligations  of 
the  United  States  Government  its 
agencies  or  instrumentalities,  bank 
certificates  of  deposit  bankers' 
acceptances,  corporate  commercial 
paper,  finance  company  commercial 
paper,  repurchase  agreements  and  bank 
fixed-term  deposits,  and  corporate 
bonds,  notes  and  other  .debt  instruments. 

Applicant  seeks  an  order  of  the 
Commission  pursuant  to  Section  6(c]  of 
the  Act  exempting  it  from  the  provisions 
of  Section  2(a){41]  of  the  Act  and  Rules 
2a-4  and  22c-l  thereunder  to  the  extent 
necessary  to  permit  Applicant's  assets 
to  be  valued  according  to  the  amortized 
cost  valuation  method. 

As  here  pertinent.  Section  2(a](41)  of 
the  Act  defines  value  to  mean:  (1)  with 
respect  to  securities  for  which  market 
quotations  are  readily  available,  the 
market  value  of  such  securities,  and  (2) 
with  respect  to  other  securities  and 
assets,  fair  value  as  determined  in  good 
faith  by  the  board  of  directors  of  the 
investment  company.  Rule  22c-l  under 
the  Act  provides,  in  part  that  no 
registered  investment  company  or 
principal  underwriter  therefor  issuing 
any  redeemable  security  shall  sell, 
redeem  or  repurchase  any  such  security 
except  at  a  price  based  on  the  current 
net  asset  value  of  such  security  which  is 
next  computed  after  receipt  of  a  tender 
of  such  Mcurity  for  redemption  or  of  an 


order  to  purchase  or  to  sell  such 
seciuity. 

Rule  2a-4  under  die  Act  provides,  as 
here  relevant  that  the  "current  net  asset 
value"  of  a  redeemable  security  issued 
by  a  registered  investment  company 
used  in  computing  its  price  for  the 
purpose  of  distribution,  redemption  and 
repurchase  shall  be  an  amount  which 
reflects  calculations  made  substantially 
in  accordance  with  the  provisions  of 
that  rule,  with  estimates  used  where 
necessary  or  appropriate.  Rule  2a-4 
further  states  diat  portfolio  securities 
with  respect  to  which  market  quotations 
are  readily  available  shall  be  valued  at 
current  market  value,  and  other 
securities  and  assets  shall  be  valued  at 
fair  value  as  determined  in  good  faith  by 
the  board  of  directors  of  the  investment 
company.  Prior  to  the  filing  of  the 
application,  the  Commission  expressed 
its  view  that  among  other  things,  (1) 
Rule  2a-4  under  the  Act  requires  that 
portfolio  instrmnents  of  "money  maricet" 
funds  be  valued  with  reference  to 
market  factors,  and  (2)  it  would  be 
inconsistent  generally,  with  the 
provisions  of  Rule  2a-4  for  a  "money 
market"  fund  to  value  its  portfolio 
instruments  on  an  amortized  cost  basis 
(Investment  Company  Act  Release  No. 
9788,  May  31, 1977). 

Section  6(c)  of  the  act  provides,  in 
pertinent  part  that  the  Commission  by 
order  upon  application,  may 
conditionally  or  unconditionally  exempt 
any  person,  security,  or  transaction,  or 
any  class  or  classes  of  persons, 
securities  or  transactions,  from  any 
provision  or  provisions  of  the  Act  or  of 
any  rule  or  regulation  thereimder,  if  and 
to  the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act 

Applicant  agrees  to  adhere  to  the 
following  conditions  to  any  order  of  the 
Commission  granting  the  exemptive 
relief  requested: 

1.  In  supervising  Applicant's 
operations  and  delegating  special 
responsibilities  involving  portfolio 
management  to  Applicant's  investment 
manager,  the  board  of  directors 
imdertakes — as  a  particular 
responsibility  within  the  overall  duty  of 
care  owed  to  its  shareholders — to 
establish  procedures  reasonably 
designed,  taking  into  account  current 
market  conditionB  and  Applicant's 
investment  objectives,  to  stablize 
Apphcant's  net  asset  value  per  share,  as 
computed  for  the  purpose  of 
distribution,  redemption  and  repurchase, 
at  $1,00  pOT  ahare. 


2.  Included  within  the  procedures  to 
be  adopted  by  the  board  of  directors 
shall  be  the  following: 

(a)  Review  by  the  board  of  directors, 
as  it  deems  appropriate  and  at  such 
intervals  as  are  reasonable  in  light  of 
current  market  conditions,  to  determine 
the  extent  of  deviation,  if  any,  of  the  net 
asset  value  per  share  as  determined  by 
using  valuation  procedures  consistent 
with  Section  2(a)(41)  of  the  Act  and  Rule 
2a-4  thereunder  from  the  $1.00 
amortized  cost  price  per  share,  and  &ie 
maintenance  of  records  of  such  review.' 

(b)  In  the  event  such  deviation  from 
the  $1.00  amortized  cost  price  per  share 
exceeds  V4  of  1  percent,  a  requirement 
that  the  directors  will  promptly  consider 
what  action,  if  any,  should  be  initiated. 

(c)  Where  the  directors  believe  the 
extent  of  any  deviation  from  the  $1.00 
amortized,  cost  price  per  share  may 
result  in  material  dilution  or  other  unfair 
results  to  investors  or  existing 
shareholders,  it  shall  take  such  action  as 
it  deems  appropriate  to  eliminate  or  to 
reduce  to  die  extent  reasonably 
practicable  such  dilution  or  unfair 
results,  which  action  may  include: 
Redemption  of  shares  in  kind;  the  sale  of 
portfolio  instruments  prior  to  maturity  to 
realize  capital  gains  or  losses,  or  to 
shorten  the  Applicant's  average 
portfolio  maturity;vvithholding 
dividends;  or  utilizing  a  net  asset  value 
per  share  as  determined  by  using 
available  market  quotations. 

3.  Applicant  will  maintain  a  dollar- 
weighted  average  portfolio  maturity 
appropriate  to  its  objective  of 
maintaining  a  stable  net  asset  value  per 
share;  provided  however,  that  the 
Applicant  will  not  (a)  purchase  any 
instrument  with  a  remaining  maturity  of 
greater  than  one  year,  or  (b)  maintain  a 
dollar-weighted  average  portfolio 
maturity  which  exceeds  120  days.* 

4.  Applicant  will  record,  maintain,  and 
preserve  4)ermanendy  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  (and  any  modifications 
thereto)  described  in  condition  1  above, 
and  Applicant  will  include  in  the 


'To  fulfill  this  condition,  Applicant  atates  that  it 
intends  to  use  actual  quotations  or  estimates  of 
market  value  reflecting  current  market  condition* 
chosen  by  its  board  of  directors  in  the  exercise  of  its 
discretion  to  be  appropriate  indicator*  of  value, 
which  may  include,  among  others,  (i)  quotations  or 
estimates  of  market  value  reflecting  current  market 
conditions,  or  (ii)  values  obtained  from  yield  data 
relating  to  daaaes  of  money  market  instrumenis 
published  by  reputable  source*. 

'In  fulfdling  this  condition,  if  the  disposition  of  a 
portfolio  instrument  results  in  a  dollar-weighted 
average  portfolio  maturity  in  excess  of  120  days. 
Applicant  will  invest  its  available  cash  in  lucfa  « 
manner  a*  to  reduce  its  doUai^weighted  average 
portfolio  maturity  to  120  days  or  less,  a*  toon  as 
reasonably  practicable. 
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minutes  of  its  board  of  directors' 
meeting  and  will  record,  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  (the  first  two  years  in  an  easily 
accessible  place)  a  written  record  of  the 
board  of  directors'  considerations  and 
actions  taken  in  connection  with  the 
discharge  of  its  responsibilities,  as  set 
forth  above.  The  documents  preserved 
pursuant  to  this  condition  shall  be 
subject  to  inspection  by  the  Commission 
in  accordance  with  Section  31  [b)  of  the 
Act,  as  though  such  documents  were 
records  required  to  be  maintained 
pursuant  to  rules  adopted  under  Section 
31(a)  of  the  Act. 

5.  Applicant  will  limit  its  portfolio 
investments,  including  repurchase 
agreements,  to  those  United  States 
dollar-denominated  instruments  which 
the  board  of  directors  determines 
present  minimal  credit  risks  and  which 
are  of  high  quaUty  as  determined  by  any 
major  rating  service  or,  in  the  case  of 
any  instrument  that  is  not  rated,  of 
comparable  quality  as  determined  by 
the  board  of  directors. 

6.  Applicant  will  include  in  each 
quarterly  report  as  an  attachment  to 
Form  N-lQ,  a  statement  as  to  whether 
any  action  pursuant  to  condition  2(c) 
was  taken  during  the  preceding  fiscal 
quarter,  and.  if  any  such  action  was 
taken,  will  describe  the  nature  and 
circumstances  of  such  action. 

The  application  represents  that 
Applicant's  board  of  directors  has 
determined  that  in  light  of  the 
characteristics  of  the  Applicant  as 
described  in  the  application  and,  subject 
to  compliance  with  the  above 
conditions,  absent  unusual  or 
extraordinary  circumstances,  the 
amortized  cost  method  of  valuing 
portfolio  securities  is  appropriate  and 
preferable  for  the  Applicant 

Applicant  asserts  that  the  exemption 
requested  is  appropriate  in  the  public 
interest  to  give  shareholders  the 
conveniences  and  advantages  of  the 
stable  purchase  and  redemption  price  of 
$1.00  per  share  and  to  bring  the 
Applicant's  valuation  practices  into 
alignment  with  the  valuation  practices 
of  the  major  money  market  funds. 
Applicant  further  asserts  that  the 
requested  exemption  is  consistent  with 
investor  protection  and  the  purposes 
intended  by  the  policy  and  provisions  of 
the  Act. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
May  31, 1982,  at  5:30  p.m.,  submit  to  the 
Commission  in  writiiig  a  request  for  a 
hearing  on  the  application  accompanied 
by  a  statement  as  to  the  nature  of  his 
interest,  the  reasons  for  such  request 
and  the  issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 


request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attomey- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request  As 
provided  by  Rule  0-5  of  the  rules  and 
regulations  promulgated  under  the  Act 
an  order  disposing  of  the  application 
herein  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission's 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
George  A.  Rtzsimmons, 

Secretary. 

[FK  Doc  82-12837  Filed  5-11-82: 8:45  am] 
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[ReteaM  No.  12416;  812-5076] 

IDS  Government  Securities  Money 
Funds,  Inc.;  HIing  of  Application  for 
Order  Exempting  Applicant  From 
Provisions 

May  4. 1982. 

Notice  is  hereby  given  that  IDS 
Government  Securities  Money  Fund,  Inc. 
("Applicant"),  1000  Roanoke  Building. 
Minneapolis,  Minnesota  55402,  a  oo- 
load,  open-end,  diversified  management 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
("Act"),  filed  an  application  on  January 
8, 1982,  requesting  an  order  of  the 
Commission,  pursuant  to  Section  6(c)  of 
the  Act  exempting  AppUcant  bom  the 
provisions  of  Section  2(a)(41)  of  the  Act 
and  Rules  2a-4  and  22c-l  thereunder  to 
the  extent  necessary  to  permit  Applicant 
to  value  its  portfolio  securities  on  an 
amortized  cost  basis.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicant  states  that  it  is  a  "money 
market"  fund  whose  investment  policy 
is  to  provide  maximum  current  income 
consistent  with  safety  of  capital  and 
liquidity.  Applicant  states  that  its 


portfolio  will  be  invested  in  short-term 
debt  obligations  consisting  of  securities 
issued  or  guaranteed  as  to  principal  by 
the  Government  of  the  United  States  or 
by  agencies  or  instrumentaUties  thereot 
in  repurchase  agreements  secured  by 
such  securities,  and  in  commitments  to 
acquire  such  securities.  Applicant  states 
that  securities  issued  and  guaranteed  by 
the  Government  include  a  variety  of  U5. 
Treasury  bills,  notes  and  bonds  which 
are  direct  obligations  of  the  U.S. 
Covenunent  and  vary  only  in  their 
maturities  interest  rates  and  times  uf 
issuance.  Applicant  asserts  that 
securities  issued  or  guaranteed  by  U.S 
agencies  or  instrumentaUties  include, 
but  are  not  limited  to,  debt  obligations 
of  Federal  Home  Loan  Banks,  Federal 
Farm  Credit  Banks,  Federal  National 
Mortgage  Association,  and  banks  and 
savings  and  loan  associations  where  the 
principal  amount  of  the  obligation  is 
fully  insured  by  the  Federal  Deposit 
Insurance  Corporation  or  the  Federal 
Savings  and  Loan  Insurance 
Corporation.  Applicant  submits  that 
some  of  the  securities  that  it  will 
purchase  are  backed  by  the  full  faith 
and  credit  of  the  U.S.  Government  and 
that  other  securities  are  backed  by  the 
credit  of  the  instrumentality  or  by  the 
right  of  the  issuer  to  borrow  from  the 
U.S.  Treasury.  Applicant  states  that 
while  its  assets  will  consist  of  securities 
with  one  year  or  less  maturity  and  the 
dollar-weighted  average  maturity  will  be 
120  days  or  less,  the  underlying  security 
in  a  repurchase  agreement  may  have  a 
maturity  of  more  than  one  year. 
AppUcant  maintains  that  these 
underlying  securities  will  always  be 
issued  or  guaranteed  by  the  US. 
Government  its  agencies  or 
instrumentaUties. 

As  here  pertinent  Section  2(aK41)  of 
the  Act  defines  value  to  mean:  (1)  With 
respect  to  securities  for  which  maricet 
quotations  are  readily  available,  the 
market  value  of  such  securities,  and  (2) 
with  respect  to  other  securities  and 
assets,  fair  value  as  determined  in  good 
faith  by  the  board  of  directors.  Rule  22o- 
1  under  the  Act  provides,  in  part  that  no 
registered  investment  company  or 
principal  underwriter  therefor  issuing 
any  redeemable  security  shall  sell, 
redeem  or  repurchase  any  such  security 
except  at  a  price  based  on  the  current 
net  asset  value  of  such  security  which  is 
next  computed  after  receipt  of  a  tender 
of  such  security  for  redemption  or  of  an 
order  to  purchase  or  sell  such  security. 
Rule  2a-4  adopted  imder  the  Act 
provides,  as  here  relevent  that  the 
"current  net  asset  value"  of  a 
redeemable  security  issued  by  a 
registered  investment  company  used  in 
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computing  its  price  for  the  purposes  of 
distribution,  redemption  and  repurchase 
shall  be  an  amount  which  reflects 
calculation  made  substantially  in 
accordance  with  the  provisions  of  that 
rule,  with  estimates  used  where 
necessary  or  appropriate.  Rule  2»-4 
states  further  that  portfolio  securities 
with  respect  to  which  market  quotations 
are  readily  available  shall  be  valued  at 
current  market  value,  and  other 
securities  and  assets  shall  be  valued  at 
fair  value  as  determined  in  good  faith  by 
the  board  of  directors  of  the  registered 
company.  The  Commission  has 
expressed  its  view  that,  among  other 
things,  (1)  Rule  2a-4  under  the  Act 
requires  portfolio  instruments  of  "money 
market"  funds  which  have  more  than  60 
days  remaining  to  maturity  be  valued 
with  reference  to  market  factors,  and  (2) 
it  would  be  inconsistent  with  the 
provisions  of  Rule  2a-4  for  a  "money- 
market"  fund  to  value  its  portfolio 
instruments  with  over  sixty-day 
maturities  on  an  amortized  cost  basis 
(Investment  Company  Act  Release  No. 
9786,  May  31. 1977). 

Section  6{c)  of  the  Act  provides,  in 
pertinent  part,  that  the  Commission,  by 
order  upon  application,  may 
conditionally  or  unconditionally  exempt 
any  person,  security  or  transaction,  or 
any  class  or  classes  of  persons, 
securities  or  transactions  from  any 
provision  of  the  Act.  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairiy 
intended  by  the  policy  and  provisions  of 
the  Act. 

Applicant  submits  that  the  requested 
exemption  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act  because  it  will 
enable  Applicant  to  maintain,  under 
ordinary  circimistances,  the  constant  net 
asset  value  per  share  as  well  as  the 
steady  flow  of  investment  income  which 
investors  want  in  a  money  market  fund 
investment.  The  manager  of  Applicant 
believes,  based  on  its  experience  in 
managing  portfolios  of  money  markets 
securities,  that  with  respect  to  money 
market  securities  maturing  in  120  or  less 
there  is  normally  a  negligible 
discrepancy  between  market  value  and 
the  amortized  cost  of  such  securiies  and 
thus  Applicant  believes  that  the 
valuation  of  its  portfolio  securities  on 
the  amortized  cost  basis  will  enable  it  to 
more  effectively  maintain  its  $1.00  price 
per  share  while  providing  shareholders 
with  the  opportunity  to  receive  a  flow  of 
investment  income  less  subject  to 


fluctuatioo  than  under  procedures  where 
its  daily  dividend  would  be  adjusted  by 
aU  realized  and  unrealized  gains  and 
losses.  In  addition,  investors  would  have 
the  advantage  of  being  able  to 
determine  the  value  of  their  investment 
simply  by  knowing  the  number  of  shares 
they  own.  Applicant  agrees,  in  order  to 
attempt  to  assure  the  stability  of  its 
price  per  share,  that  the  following 
conditions  may  be  imposed  in  the  order 
it  seeks: 

(1)  In  supervising  Applicant's 
operations  and  delegating  special 
responsibilities  involving  portfolio 
management  to  Applicant's  investment 
manager.  Applicant's  Board  of  Directors 
undertakes — as  a  particular 
responsibility  within  the  overall  duty  of 
care  owed  to  its  shareholders — to 
establish  |»ooedures  reasonably 
designed,  taking  into  account  current 
market  conditions  and  Applicant's 
investment  objectives,  to  stabilize 
Applicant's  net  asset  value  per  share,  as 
computed  for  the  purposes  of 
distribution,  redemption  and  repurchase 
at  $1.00  per  share. 

(2)  Included  with  the  procedures  to  be 
adopted  by  the  Board  of  Directors  shall 
be  the  following: 

(a)  Review  by  the  Board  of  Directors, 
as  it  deems  appropriate  and  at  such 
intervals  as  are  reasonable  in  light  of 
current  market  conditions,  to  determine 
the  extent  of  deviation,  if  any,  of  the  net 
asset  value  per  share  as  determined  by 
using  available  market  quotations  from 
Applicant's  $1.00  amorized  cost  price 
per  share,  and  maintenance  of  records 
of  such  review.  Applicant  states  that  to 
fulfull  this  condition,  it  intends  to  use 
actual  quotations  or  estimates  of  market 
value  reflecting  current  maricet 
conditions  chosen  by  its  Board  of 
Directors  in  the  exercise  of  its  discretion 
to  be  appropriate  indicators  of  value.  In 
addition.  AppUcant  states  that  the 
quotations  or  estimates  utilized  may 
include,  inter  alia  (1]  quotations  or 
estimates  of  market  value  for  individual 
portfoUo  instruments,  or  (2}  values 
obtained  from  yield  data  relating  to 
classes  of  nxiney  market  instnmients 
published  by  reputable  sources. 

(b}  In  the  event  such  deviation  from 
the  $1.00  amortized  cost  price  per  share 
exceeds  Vt  of  1%,  a  requirement  that  the 
Board  of  Directors  will  promptly 
consider  what  action,  if  any,  should  be 
initiated. 

(c)  Where  the  Board  of  Directors 
believes  the  extent  of  any  deviation 
from  Applicant's  $1.00  amortized  cost 
price  per  share  may  result  in  material 
dilution  or  other  unfair  results  to 
investors  or  existing  shareholders,  it 
shall  take  such  action  as  it  deems 


appropriate  to  eliminate  or  to  reduce  to 
the  extent  reasonably  practicable  such 
dilution  or  unfair  results,  which  action 
may  include:  Redemption  of  shares  in 
kind;  the  sale  of  portfolio  securities  prior 
to  maturity  to  realize  capital  gains  or 
losses  or  to  shorten  Applicant's  average 
portfolio  maturity;  suspending 
dividends;  or  utilizing  a  net  asset  value 
per  share  as  determined  by  using 
available  market  quotations. 

(3)  Applicant  %vill  maintain  a  dollar- 
weighted  average  portfolio  maturity 
appropriate  to  its  objective  of 
maintaining  a  stable  net  asset  value  per 
share:  Provided,  however.  That 
Applicant  will  not  (a)  purchase  any 
instnmient  with  a  remaining  maturity  of 
greater  than  twelve  months,  or  (b) 
maintain  a  dollar-weighted  average 
portfolio  instrument  results  in  a  dollar- 
wei^ted  average  portfolio  maturity  in 
excess  of  120  days.  In  fulfilling  this 
condition,  if  the  disposition  of  a 
portfolio  maturity  in  excess  of  120  days. 
Applicant  will  invest  its  available  cash 
in  such  a  manner  as  to  reduce  its  dollar- 
weighted  average  portfolio  maturity  to 
120  days  or  less  as  soon  as  reasonably 
practicable. 

(4)  Applicant  will  record,  maintain 
and  preserve  permanentiy  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  (and  any  modifications 
thereto)  described  in  condition  (1) 
above,  and  Applicant  will  record, 
maintain  and  preserve  for  a  period  of 
not  less  than  six  years  (the  first  two 
years  in  an  easily  accessible  place)  a 
written  record  of  the  Board  of  Director's 
considerations  and  actions  taken  in 
connection  with  the  discharge  of  its 
responsibilities,  as  set  forth  above,  to  be 
included  in  the  minutes  of  the  Board  of 
Directors'  meetings.  The  documents 
preserved  pursuant  to  this  condition 
shall  be  subject  to  inspection  by  the 
Commission  in  accordance  with  Section 
31(b)  of  the  Act  as  though  such 
documents  were  records  required  to  be 
maintained  pursuant  to  rules  adopted 
under  Section  31(a)  of  the  Act. 

(5)  Applicant  will  limit  its  portfolio 
investments,  including  repurchase 
agreements,  to  those  U.S.  dollar- 
denominated  instruments  which  the 
Board  of  Directors  determines  present 
minimal  credit  risks  and  which  are  of 
"high  quality"  as  determined  by  any 
major  rating  service  or,  in  the  case  of 
any  instrument  that  is  not  rated,  of 
comparable  quaUty  as  determined  by 
the  Board  of  Directors. 

(6)  Applicant  will  include  in  each 
quarterly  report,  as  an  attachment  to 
Form  N-lQ,  a  statement  as  to  whether 
any  action  pursuant  to  condition  2  (c) 
was  taken  during  the  preceding  fiscal 


quarter,  and,  if  any  gucfa  action  was 
taken,  will  describe  the  nature  and 
circumstances  of  such  action. 

The  application  states  that 
Applicffiit's  Directors  have  determined 
in  good  faith  that  in  light  of  the 
characteristics  of  Applicant  as 
described  in  the  application  and.  subject 
to  comi^ance  with  the  above 
conditions,  absent  unusual  or 
extraordinary  circumstances,  the 
amortized  cost  method  of  valuing 
portfolio  securities  is  appropriate  and 
preferable  for  the  Applicant  and  reflects 
fair  value  of  such  securities.  It  is  the 
Directors'  understanding  that  permission 
to  calculate  per  share  net  asset  value  to 
the  nearest  one  cent  on  a  share  value  of 
$liX)  in  the  event  of  realized  gains  or 
losses  is  implied  in  the  foregoing 
conditions. 

Notice  is  further  given  that  any 
Interested  person  may,  not  later  than 
May  29, 1982,  at  5:30  pjn..  submit  to  the 
Commission  in  writing  a  request  for  a 
heanng  on  the  application  accompanied 
by  a  statement  as  to  the  nature  of  his 
interest,  the  reason  for  such  request,  and 
the  issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  if  the 
Conmiission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Ck)mmission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
aflldavit  or,  in  the  case  of  an  attomey- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request  As 
provided  by  Rule  0-5  of  the  rules  and 
regulations  promulgated  under  the  Act 
an  order  disposing  of  the  application 
will  be  issued  as  of  cource  following 
said  date  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  the  Commission's  own  motion. 
Persons  who  request  a  hearing,  or 
advice  as  to  whether  a  hearing  is 
ordered,  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Invenstmenf  Management,  pursuant  to 
delegated  authority. 

George  A.  Htzsiinniatia, 

Secretary. 

|FR  Doc.  USM  Filed  5-11-82;  S:4S  am) 
MLLINa  cots  MIO^I-M 
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Filing  and  Immediate  EffectiveneM  of 
Proposed  Rule  Change  by  Midwest 
Stock  Exchange,  Inc. 

Mays.  1982. 

On  April  28, 1982,  Securities  Exchange 
Act  Release  No.  18690  was  issued 
providing  notice  and  announcing 
immediate  effectiveness  of  a  proposed 
nde  change  submitted  by  the  Midwest 
Stock  Exchange.  Inc.  The  Release 
misidentified  the  rule  change  as  File  No. 
SR-MSE-82-4;  the  correct  file  number  is 
SR-MSE-82-2. 

For  the  Conmiission.  by  die  Division 
of  Market  Regulation  pursuant  to 
delegated  authority. 
Geo(^  A.  Fitzainmioiu, 
Secretary. 

[Fit  Doc  8Z-12»tl  FllMt  t-u-SZ:  a?is  unj 
MLLMO  COK  SOIO-Ot-M 


IRolMse  Na  18714;  SR-NASO-82-5] 

National  Association  of  Securities 
Dealers,  inc^  Hiing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change 

May  6, 1M2. 

The  National  Association  of  Securities 
Dealers.  Ina  ("NASD"),  1735  K  Street 
NW.,  Washington,  D.C.  20006,  submitted 
on  May  4, 1982,  copies  of  a  proposed 
temporary  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (the  "Act")  and 
Rule  19l>-4  thereunder.' 

The  proposed  rule  change  seeks 
Commission  approval  of  certain  rules  of 
practice  £ind  procedure  governing 
trading  through  the  Intermarket  Trading 
System  ("ITS")  and  Computer  Assisted 
Execution  System  ("CAES")  interface. 
These  rules  are  necessary  to  provide  for 
the  NASD's  participation  in  the  ITS 
pursuant  to  the  Commission's  order 
requiring  an  automated  interface 
between  the  ITS  and  CAES.* The  rules 
also  will  allow  the  NASD  to  meet 
certain  requirements  imposed  by  the 
plan  governing  the  operation  of  the  ITS, 

'  Purauant  to  Article  VH.  Section  1  of  the  NASCTf 
by-laws,  the  NASffs  Board  of  Govemon.  without 
the  vole  of  its  memberehip.  has  adopted  these  rule* 
which  become  effective,  upon  Commission 
approval,  for  a  period  of  up  to  six  months.  The 
NASD  indicates  that  during  the  pendency  of  theee 
rules,  proposals  for  permanent  rules  will  be 
submitted  to  its  membership  for  comment  and  vote, 
and  if  approved,  these  rules  will  be  filed  with  the 
Commission  for  approval. 

•Securities  Exchange  Act  Release  No.  17444 

(April  21, 1961) .  46  FR  2385&  Securities  Exchange 

•  Act  Release  No.  18537  (March  4, 1982).  47  FR  10682; 

Securities  Exchange  Act  Release  No.a8712  (May  6, 

1982). 


as  that  plan  recently  has  been  amended 
by  the  Commission  ("ITS  PIan").» 

The  proposed  roles  include 
requirements  for  registration  of  ITS/ 
CAES  maiicet  makers,  procedures  for 
handling  the  withdrawal  suspension  or 
revocation  of  an  ITS/CAES  market 
maker's  registration,  operating 
procedures  for  execution  of  transactions 
within  the  ITS/CAES  System, 
procedures  to  obtain  interest  from  other 
market  centers  in  ITS/CAES  securities 
prior  to  the  opening  of  flie  System, 
procedures  for  responding  to  inquiries 
received  fit>m  other  market  centers, 
procedures  for  the  handling  of  "trade- 
throu^"  (executing  an  oider  at  a  time 
when  another  ITS  mari:et  coiter  or 
CAES  market  maker  is  displaying  a 
superior  quotation),  reqtiirements 
regarding  the  execution  of  block 
transactions  in  ITS/CAES  securities, 
requirements  which  prohibit  the  entering 
of  a  quotation  for  an  ITS/CAES  security 
which  locks  or  crosses  the  market  of 
another  ITS/CAES  market  maker  of  ITS 
participant  exchange  and  requirements 
for  the  clearance  and  settlement  of 
transactions  identified  by  the  ITS/CAES 
System  as  having  been  executed  by  a 
particular  ITS/CAES  market  maker. 

The  NASD  notes  that  these  nJes.  in 
almost  all  respects,  are  substantively 
identical  to  current  rules  adopted  by  the 
ITS  exchange  participants.  The  NASD 
also  notes,  however,  that  its  procedures 
concerning  trade-throughs  incorporate  a 
number  of  differences  from  that  of  the 
exchange  rules  on  this  matter.* 
Specifically,  the  exchange  trade-through 
rules  require  that  where  a  timely 
complaint  is  received  regarding  a  trade- 
through  effected  by  two  members 
dealing  as  principal,  that  transaction 
must  be  cancelled,  while  the  NASD's 

'Securitie*  Exchange  Act  Release  No.  18713  (May 
6, 1982) 

'The  NASO  alao  notes  its  "deep  concern"  over 
the  issue  of  whether  the  quotations  of  all  ITS/CAES 
market  makers  should  be  protected  when  a  block 
transaction  is  executed  in  an  FTS  exchange  market 
at  a  price  inferior  to  such  quotation.  (The  current 
rrS  participant's  trade-through  rules,  and  block 
applications  of  those  rules,  only  would  protect  the 
inside  market  in  CAES.)  The  NASD  states  that  it  is 
filing  this  proposal  at  the  current  bme  only  because 
of  the  urgency  posed  by  the  impending 
implementation  of  the  ITS/CAES  interface,  and 
requests  that  the  Commission  and  the  ITS 
participants  address  this  issue  during  the  pilot 
phase  of  the  interface.  The  NASD  also  pxpressly 
reserves  iU  right  to  argue  in  the  future  that  tfaia 
limitation  imposes  burdens  on  competibon  not 
necessary  or  appropriate  in  furtherance  of  the 
purposes  of  the  Act.  The  Commission  is  sympathetic 
to  the  NASD's  concerns  and  emphasizes  its 
longstanding  position  that  the  ITS  participants,  now 
including  the  NASD,  resolve  the  larger  issue  of 
protection  of  away-from-the-market  orders  during 
the  pilot  as  soon  as  possible,  thus  addressing  not 
only  the  NASD's  coooems.  but  the  wider  conceina 
in  thisr 
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rule  would  permit  two  ITS/CAES 
market  makers  dealing  as  principal  the 
additional  options  of  adjusting  the  trade 
to  a  price  which  would  not  constitute  a 
trade-through  or  sending  a  commitment 
for  the  full  size  of  the  bid  or  offer  (as  the 
case  may  be)  traded  through.  The  NASD 
states  that  these  differences  are 
necessitated  by  the  fact  that  the 
proposed  rule  imposes  corrective 
obligations  on  the  ITS/CAES  market 
maker  irrespective  of  whether  he 
initiated  the  transaction.  Moreover,  the 
automatic  execution  feature  of  CAES 
can  cause  trade-throughs  in  situations 
where  an  ITS/CAES  market  maker's 
quotation  is  hit  without  that  market 
maker  having  any  opportimity  to  refuse 
the  trade  because  another  ITS  market 
center  is  displaying  a  superior  quotation. 
The  NASD  believes  that  because  the 
CAES  market  maker  is  responsible  for 
correcting  the  trade-throu^  and  since 
the  trade-through  was  not  proximately 
caused  by  him,  the  various  options 
provide  a  fair  mechanism  in  which  the 
CAES  market  maker  may  correct  the 
trade. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  proposed  rule 
change  on  or  before  June  2, 1982. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission, 
500  North  Capitol  Street,  Washington, 
D.C.  20549.  Reference  should  be  made  to 
File  No.  SR-NASD-82-5. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  which  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
1100  L  Street,  NW.,  Washington,  D.C. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  registered  national 
securities  association  and  in  particular, 
the  requirements  of  Sections  llA  and 
15A  and  the  rules  and  regulations 
thereunder.  Specifically,  the 
Commission  finds  that  the  additional 


trade-through  remedies  proposed  by  the 
NASD  for  principal  transactions  are 
appropriate  for  CAES  market  makers 
because  the  automatic  execUfion  feature 
of  CAES  is  capable  of  creating  trade- 
throughs  which  are  not  the  fault  of  the 
CAES  market  maker  but  still  are 
attributable  to  his  CAES  quotations.  The 
Commission  also  believes  that  the 
NASD's  rules  meet  the  requirements 
imposed  by  the  ITS  Plan; 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof,  in 
that  these  rules  govern  the  operation  of 
trading  through  the  ITS/CAES  interface 
which  becomes  operational  on  May  17. 
1982. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  referencd  above 
be,  and  hereby  is,  approved. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
George  A.  Fltzsiiiunons. 

Secretary. 

[FR  Doc  8Z-12M2  FUad  6-11-4Z:  ft4S  un] 
BILUNO  COOE  WIO-OI-H 

(Release  No.  12420;  812-5132] 

R.  C.  Brown  Money  Market  Fund;  Filing 
of  Application  for  an  Order  of 
Commission  Exempting  Applicant 
From  Provisions 

May  5. 1982. 

Notice  is  hereby  given  that  R.  C 
Brown  Money  Market  Fund 
("Applicant"),  601  Montgomery  Street. 
San  Francisco,  California  94111, 
registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  an 
open-end.  diversified,  management 
investment  company,  filed  an 
application  on  March  10, 1982,  and  an 
amendment  thereto  on  April  5, 1982 
requesting  an  order  of  the  Commission 
pursuant  to  Section  6(c)  of  the  Act  to 
exempt  Applicant  from  the  provisions  of 
Section  2(a)(41)  of  the  Act  and  Rules  2a- 
4  and  22o-l  thereunder,  to  the  extent 
necessary  to  permit  Applicant  to  value 
its  assets  using  the  amortized  cost 
method  of  valuation.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicant  states  that  it  is  a 
corporation  organized  under  the  laws  of 
the  State  of  California,  and  that  on 
March  3, 1982,  it  filed  with  the 
Commission  a  Notification  of 
Registration  under  the  Act  on  Form  N- 


8A  and  a  Form  N-1  Registration 
Statement  under  the  Act  and  the 
Securities  Act  of  1933.  Applicant  states, 
that  its  Registration  Statement  under  the 
Seciirities  Act  has  not  yet  been  declared 
effective. 

Applicant  further  states  that  as  a 
"money  market"  fund,  its  investment 
objectives  are  to  seek  current  income 
while  preserving  capital  and  liquidity  by 
investing  in  a  diversified  portfolio  of 
short-term  money  market  instnmients.  It 
is  stated  that  the  money  market 
instruments  in  which  Applicant  invests 
will  consist  of  United  States 
Government  securities,  government 
agency  securities,  bank  money 
instruments  (principally  certificates  of 
deposit  time  deposits  and  bankers' 
acceptances),  corporate  debt  securities, 
including  commercial  paper  and 
variable  amount  master  demand  notes, 
and  repurchase  and  reverse  repurchase 
agreements.  Applicant  states  that  it  vnll 
invest  only  in  instruments  having 
remaining  maturities  of  one  year  or  less, 
and  that  the  dollar-weighted  average 
maturity  of  its  portfolio  will  be  120  days 
or  less. 

Applicant  further  represents  that  its 
investment  policies  authorize  it  to  invest 
in  variable  rate  certificates  of  deposit. 
With  respect  to  variable  rate  certificates 
of  deposit  maturing  in  180  days  or  less 
from  the  time  of  purchase  wiUi  interest 
rates  adjusted  on  a  monthly  cycle. 
Applicant  states  that  it  may  use  the 
period  remaining  until  the  next  rate 
adjustment  date  for  purposes  of 
determining  the  average  weighted 
maturity  of  its  portfolio.  Applicant 
agrees  Qiat  imtil  such  time  as  the 
Commission  has  determined  otherwise, 
Applicant  will  use  the  remaining  period 
to  maturity  of  all  other  variable  rate 
instruments  for  purposes  of  determining 
the  average  weighted  maturity  of  its 
portfolio. 

Applicant  states  that  its  investment 
policies  also  provide  authority  to  invest 
in  time  deposits  and  repurchase 
agreements  maturing  in  more  than  seven 
days.  Applicant  represents  that,  as  a 
condition  to  the  issuance  of  the  order 
requested  herein.  Applicant  will  not 
invest  more  than  10  percent  of  its  total 
assets  (taken  at  market  value)  in  illiquid 
securities,  including  securities  for  which 
no  readily  available  market  exists,  such 
as  repurchase  agreen^ents  matiirirvg  in 
more  than  seven  days  and  time  deposits. 
In  addition.  Applicant  represents  that  to 
the  extent  that  Applicant  enters  into 
reverse  repurchase  agreements  and 
other  arrangements  described  in 
Investment  Company  Act  Release  No. 
10666  (April  18, 1979),  it  will  do  80  in 
compliance  with  the  conditions 
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specified  therein  and  with  any 
subsequent  interpretations  of  tlie 
Commission. 

Applicant  further  states  that  it  will 
invest  only  in  United  States  dollar- 
denominated  debt  obligations  issued  or 
guaranteed  by  the  federal  government, 
federal  government  agencies,  or  certain 
banks,  savings  and  loan  associations, 
and  corporations.  Bank  money 
instruments  must  be  issued  by 
conunercial  and  savings  banks  and 
savings  and  loan  associations  with  total 
assets  of  at  least  $1  billion,  based  upon 
latest  published  reports,  except  that 
Applicant  may  invest  up  to  10  percent  of 
the  value  of  its  total  assets  (taken  at 
market  value  at  the  time  of  such 
investment)  in  obligations  of  banks  and 
savings  and  loan  associations  with 
assets  of  less  than  one  billion  dollars  if 
the  principal  amount  of  such  security  is 
fully  insured  by  the  Federal  Deposit 
Insurance  Corporation  or  the  Federal 
Savings  and  Loan  Insurance 
Corporation.  It  is  stated  that  the  savings 
banks  and  savings  and  loan 
associations  must  be  organized  and 
operating  in  the  United  States. 
Apphcant  states  that  the  obligations  of 
commercial  banks  may  be  issued  by 
United  States  banks,  foreign  branches  of 
United  States  banks  ("Eurodollar" 
obligationB)  or  United  States  branches 
of  foreign  banks  ("YankeedoUar" 
obligations).  Applicant's  commercial 
paper  investments  at  the  time  of 
purchase,  it  is  stated,  will  be  rated  "A- 
1"  by  Standard  and  Poor's  Corporation 
or  "Prime-1"  by  Moody's  Investors 
Service,  Inc.  or,  if  not  rated,  will  be  of 
comparable  quality  as  determined  by 
Applicant's  board  of  directors  ("Board 
of  Directors"). 

As  here  pertinent  Section  2(aK41)  of 
the  Act  defines  value  to  mean:  (1)  With 
respect  to  securities  for  which  market 
quotations  are  readily  available,  the 
market  value  of  such  securities,  and  (2) 
with  respect  to  other  securities  and 
assets,  fair  value  as  determined  in  good 
faith  by  the  board  of  directors.  Rule  22o- 
1  adopted  under  the  Act  provides,  in 
part,  that  no  registered  investment 
company  or  principal  underwriter 
therefor  issuing  any  redeemable  security 
shall  sell,  redeem,  or  repurchase  any 
such  security  except  at  a  price  based  on 
the  current  net  asset  value  of  such 
security  which  is  next  computed  after 
receipt  of  a  tender  of  such  security  for 
redemption  or  of  an  order  to  purchase  or 
sell  such  security. 

Rule  2a-«  adopted  under  the  Act 
provides,  as  here  relevant,  that  the 
"current  net  asset  value"  of  a 
redeemable  security  issued  by  a 
registered  investment  company  used  in 


computing  its  price  for  the  purposes  of 
distribution,  redemption  and  repurchase 
shall  be  an  amount  which  reflects 
calculations  made  substantially  in 
accordance  with  the  provisions  of  that 
rule,  with  estimates  used  where 
necessary  or  appn^ate.  Rule  2a-4 
further  states  that  portfolio  securities 
with  respect  to  which  market  quotations 
are  readily  available  shall  be  valued  at 
current  market  value  and  other 
securities  and  assets  shall  be  valued  at 
fair  value  as  determined  in  good  faith  by 
the  board  of  directors  of  the  investment 
company.  Prim  to  the  filing  of  the 
application,  the  Commission  expressed 
its  view  that  among  other  thin^  (1) 
Rule  2a-4  under  the  Act  requires  diat 
portfolio  instruments  of  "money  market" 
funds  be  valued  with  reference  to 
market  factors,  and  (2)  it  would  be 
inconsistent  generally,  with  the 
provisions  of  Rule  2a-4  for  a  "money 
market"  fond  to  vahie  its  portfolio 
instruments  on  an  amortized  cost  basis 
(Investment  Company  Act  Release  No. 
9786,  May  31, 1977). 

Applicant  states  that  it  seeks  the 
exemptive  order  requested  herein  to  use 
the  amortized  cost  valuation  method 
because  it  beUeves  that  many  of  its 
potential  investors  will  require  an 
investment  vehicle  that  offers  a  constant 
net  asset  value  per  share  and  a 
relatively  smooth  stream  of  investment 
income,  while  providing  a  yield  which  is 
otherwise  not  available  with  a  portfolio 
having  an  average  maturity  of  a  shorter 
duration.  Applicant  asserts  that  many 
such  investors  will  seek  other 
investment  alternatives,  including  other 
money  market  funds  using  the  amortized 
cost  method,  if  such  investors  cannot  be 
reasonably  assured  that  shares  of 
Applicant  will  be  priced  at  a  constant 
net  asset  value  per  share.  Applicant 
further  asserts  that  the  use  of  the 
amortized  cost  valuation  method,  in 
conjunction  with  its  pohcies  of  investing 
only  in  money  market  securities 
maturing  in  one  year  or  less  from  the 
date  of  piut:hase  and  maintaining  a 
dollar-weighted  average  portfoho 
maturity  of  120  days  or  less,  will  greatly 
facilitate  the  maintenance  by  Applicant 
of  a  constant  net  asset  value  per  share. 

Section  8(c)  of  the  Act  provides,  in 
pertinent  part,  that  the  Commission,  by 
order  upon  application  may 
conditionally  or  unconditionally  exempt 
any  person,  security,  or  transaction,  or 
any  class  or  classes  of  persons, 
securities,  or  transactions,  from  any 
provision  or  provisions  of  the  Act  or  of 
any  rule  or  regulation  thereunder,  if  and 
to  the  extent  that  such  exemption  is 
necessary  or  appropriate  in  die  public 
interest  and  consistent  with  the 


protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act 

Applicant  has  agreed  that  the 
following  conditions  may  be  imposed  in 
any  order  of  the  Commission  granting 
the  exemptive  relief  requested: 

1.  In  supervising  AppUcant's 
operations  and  delegating  special 
responsibilities  involving  management 
of  Applicant's  portfoUo  to  Applicant's 
investment  adviser,  the  Board  of 
Directors  undertakes — as  a  particular 
responsibility  tvitfain  its  overall  duty  of 
care  owed  to  Applicant's  sharebok4r»— 
to  establish  procedures  reasonably 
designed,  taking  into  account  current 
market  conditions  and  Applicant's 
investment  objectives,  to  stabilize 
Applicant's  net  asset  value  per  ^are,  as 
computed  for  the  purpose  of 
distribution,  redemption  and  repurchase, 
at  $1.00  per  share. 

2.  Included  within  the  procedures  to 
be  adopted  by  the  Board  of  Directors 
shall  be  die  following: 

(a)  Review  by  the  Board  of  Directors, 
as  it  deems  appropriate  and  at  such 
intervals  as  are  reasonable  in  light  of 
current  market  conditions,  to  determine 
the  extent  of  deviation,  if  any,  of 
Applicant's  net  asset  value  per  share  as 
determined  by  using  available  market 
quotations  from  the  $1.00  amortized  cost 
price  per  share,  and  maintenance  of 
records  of  such  review. ' 

(b)  In  the  event  such  deviation  from 
Applicant's  $1.00  amortized  cost  price 
per  share  exceeds  %  of  1  percent  a 
requirement  that  the  Board  of  Directors 
will  prompUy  consider  what  action,  if 
any,  should  be  initiated. 

(c)  Where  the  Board  of  Directors 
believes  that  the  extent  of  any  deviation 
from  Applicant's  $1.00  amortized  cost 
price  per  share  may  result  in  material 
dilution  or  other  unfair  residts  to 
investors  or  existing  shareholders,  it 
shall  take  such  action  as  it  deems 
appropriate  to  eliminate  or  to  reduce  to 
the  extent  reasonably  practicable  such 
dilution  or  unfair  results,  which  action 
may  include:  redemptions  of  shares  in 
kind;  the  sale  of  portfolio  securities  prior 
to  maturity  to  realize  capital  gains  or 
losses,  or  to  shorten  Applicant's  average 
portfolio  maturity;  selling  portfolio 
instruments  prior  to  maturity; 
withholding  dividends;  or  utilizing  a  net 


'  To  fulfill  thit  conditioo.  Applicant  will  uat 
actual  quotations  or  estimates  of  market  valoe 
reflecting  current  market  condibons  cboMO  by  the 
Board  of  Diradon  in  the  exarcin  of  its  discrettea  to 
be  appropriala  taidicatars  of  vaina.  wliicfa  may 
include  amoog  otkata.  (■)  qmaftaticKm  or  eatimataa  of 
market  value  for  individnal  portfotio  instnunenta.  or 
(il)  vahias  obtaiaad  ban  yieid  data  relabog  to 
classes  of  raooay  asarkat  inatroDents  pubbatied  by 
reputable  sources. 
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asset  value  per  share  as  determined  by 
using  available  market  quotations. 

3.  Applicant  will  maintain  a  dollar- 
weighted  average  portfolio  maturity 
appropriate  to  its  objective  of 
maintaining  a  stable  net  asset  value  per 
share;  provided,  however,  that 
Applicant  will  not  (a)  purchase  any 
security  with  a  remaining  maturity  of 
greater  than  one  year,  or  (b)  maintain  a 
dollar-weighted  average  portfolio 
maturity  wliich  exceeds  120  days.* 

4.  Applicant  will  record,  maintain  and 
preserve  permanenUy  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  (and  any  modifications 
thereto)  described  in  condition  1  above, 
and  Apphcant  will  record,  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  (the  first  two  years  in  an  easily 
accessible  place)  a  written  record  of  the 
Board  of  Directors'  considerations  and 
actions  taken  in  connection  with  the 
discharge  of  its  responsibihties.  as  set 
forth  above,  to  be  included  in  the 
minutes  of  the  Board  of  Directors' 
meetings.  The  documents  preserved 
pursuant  to  this  condition  shall  be 
subject  to  inspection  by  the  Commission 
in  accordance  with  Section  31(b)  of  the 
Act.  as  though  such  documents  were 
records  required  to  be  maintained 
pursuant  to  rules  adopted  under  Section 
31(a)  of  the  act 

5.  Applicant  will  limit  its  portfolio 
investments,  including  repurchase  and 
reverse  repurchase  agreements,  to  those 
United  States  dollar-denominated 
instruments  which  the  Board  of 
Directors  determines  present  minimal 
credit  risks,  and  which  are  of  high 
quality  as  determined  by  any  major 
rating  service,  or,  in  the  case  of  any 
instrument  that  is  not  rated,  of 
comparable  quality  as  determined  by 
the  Board  of  Directors. 

6.  Applicant  will  include  in  each 
quarterly  report,  as  an  attachment  to 
Form  N-lQ,  ^statement  as  to  whether 
any  action  pursuant  to  condition  2(c) 
above  was  taken  diuing  the  preceding 
fiscal  quarter,  and,  if  any  action  was 
taken,  will  describe  the  natiu-e  and 
circumstances  of  such  action. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
June  1, 1982,  at  5:30  p.m.,  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  application  accompanied 
by  a  statement  as  to  the  nature  of  his/ 
her  interest,  the  reasons  for  such 
request,  and  the  issues,  if  any,  of  fact  or 


'In  fulfulling  this  condition,  if  the  disposition  of  a 
portfolio  Instnunent  results  in  a  dollar-weighted 
average  portfolio  maturity  in  excess  of  120  days. 
Applicant  will  invest  its  available  cash  in  such  a 
manner  as  to  reduce  its  dollar-weighted  average 
portfolio  maturity  to  120  days  or  less  as  soon  as 
reasonably  practicable. 


law  proposed  to  be  controverted,  or  he/ 
she  may  request  that  he/she  be  notified 
if  the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
Washington.  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
afHdavit  or.  in  the  case  of  an  attomey- 
at-law,  by  certificate)  shall  be  filed 
contemporanously  with  the  request  As 
provided  by  Rule  0-5  of  the  rules  and 
regulations  promulgated  under  the  Act 
an  order  disposing  of  the  application 
herein  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission's 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority. 
George  A.  Fltzsimmons, 
Secretary. 

[FR  Doc.  tZ-12S3Q  Filed  5-11-82:  ft4S  am) 
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[R«te«M  No.  12419;  S12-5116] 

Sunmont  West  Fund,  Inc^  Filing  of 
Application  for  an  Order  Exempting 
Applicant  From  Provisions 

May  5. 1982. 

Notice  is  hereby  given,  that  Sunmont 
West  Fund,  Inc.  ("Applicant"),  Suite  102, 
650  S.  Cherry  Street  Denver,  Colorado 
80222.  registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  an 
open-end,  diversified,  management 
investment  company,  filed  an 
application  on  February  16, 1982.  and  an 
amendment  thereto  on  April  2, 1982, 
requesting  an  order  of  the  Commission, 
pursuant  to  Section  6(c)  of  the  Act. 
exempting  Applicant  from  the 
provisions  of  Section  2(a)(41)  of  the  Act 
and  Rules  2a-4  and  22c-l  thereunder  to 
the  extent  necessary  to  permit  the 
Applicant  to  value  its  assets  using  the 
amortized  cost-method  of  valuation.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicant  states  that  it  was  organized 
under  the  laws  of  the  State  of  Maryland 
in  1982.  It  is  a  series  investment 
company  which  intends  to  offer  two 


classes  of  shares,  each  class 
representing  interests  in  one  of  two 
separate  investment  portfolios — the 
Discretionary  Portfolio  and  the  Non- 
discretionary  Portfolio.  The  investment 
objective  of  each  Portfolio  is  to  seek 
current  income  and  stability  of  principal 
by  investing  in  high  quality  "money- 
market"  instruments,  including 
obligations  issued  or  guaranteed  by  the 
U.S.  Government  its  agencies  and 
instrumentalities;  certificates  of  deposit 
bankers'  acceptances;  and  commercial 
paper.  Securities  held  in  each  Portfolio 
may  be  subject  to  repurchase 
agreements.  Any  such  agreements 
entered  into  with  a  broker/ dealer  will 
be  fully  collateralized.  Applicant  states 
that  it  will  not  seek  profits  through 
short-term  trading  and  will  usually  hold 
its  portfolio  securities  to  maturity. 

Applicant  states  that  shares  of  each 
Portfolio  will  be  sold  exclusively  to 
customer  accoimts  of  The  First  National 
Bank  of  Denver,  Denver,  Colorado 
("First  of  Denver"),  and  its  afRliated  and 
correspondent  banks.  These  sales  will 
take  place  pursuant  to  a  "sweeping" 
arrangement  authorized  by  participating 
bank  customers,  under  which  each  such 
customer's  bank  account  is  "swept" 
automatically,  not  less  frequently  than 
weekly,  and  amounts  in  excess  of  a 
minimum  balance  agreed  to  by  the  bank 
and  the  customer  are  invested  by 
Shefirson/ American  Express,  which  is 
responsible  for  sales  of  the  Applicant's 
shares,  in  shares  of  one  or  both  of  the 
AppUcant's  Portfolios.  Such  customer 
accounts  may  include  the  accounts  of 
trust  department  clients  and  other  kinds 
of  accoimts  maintained  by  individuals, 
corporations,  partnerships  and 
businesses  at  First  of  Denver  or  one  of 
its  affiliated  or  correspondent  banks. 
Further,  shares  in  the  Discretionary 
Portfolio  will  be  sold  only  to  customer 
accounts  for  which  First  of  Denver  or 
one  of  its  affilated  or  correspondent 
banks  exercises  substantial  investment 
discretion;  sales  of  shares  in  the  Non- 
Discretionary  Portfolio  will  be  limited  to 
other  types  of  customer  accoimts. 
Applicant  represents  that  it  does  not 
intend  to  purchase  or  otherwise  acquire 
certificates  of  deposit  or  other  securities 
of  First  of  Denver  or  any  of  its  affiliates. 
Applicant  has  obtained  an  opinion  of 
counsel  to  First  of  Denver  stating  that 
the  proposed  activities  of  First  of 
Denver  will  not  violate  any  federal 
banking  laws  or  regulations,  and  of 
counsel  to  Provident  Institutional 
Management  Corporation  and  Provident 
National  Bank  stating  that  the 
respective  advisory  and  custodial 
services  to  be  performed  by  these 
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compames  tvill  not  violate  any  federal 
banking  laws  or  regulations. 

Applicant  is  requesting  an  order  of  the 
Commission  pursuant  to  Section  6(c)  of 
the  Act  exempting  it  from  thg  provisions 
of  Section  2(a)(41)  of  the  Act  and  Rules 
2a-4  and  22c-l  thereunder  to  the  extent 
necessary  to  permit  the  assets  in  each  of 
Applicant's  Portfolios  to  be  valued 
according  to  the  amortized  cost  method. 
Under  the  amortized  cost  method  of 
valuation,  portfolio  securities  are  valued 
at  cost  on  die  date  of  purchase  and  the 
difference  between  cost  and  the  face 
amount  of  each  instrument  is  amoritzed 
at  a  constant  rate  over  the  maturity  of 
the  instrument  For  example,  if  an 
instnunent  is  acquired  at  a  discount 
from  its  face  value,  the  discount  would 
be  amortized  to  maturity,  resulting  in  the 
reahzation  of  income  in  a  steady  flow  of 
equal  increments.  By  valuing  the 
securities  in  each  of  Applicant's 
Portfolios  at  amortized  cost  and 
declaring  dividends  daily,  the  net  asset 
value  per  share  of  each  Portfolio  is 
expected  to  remain  constant  in  the 
absence  of  unusual  market  conditions. 
As  here  pertinent.  Section  2(a)(41)  of 
the  Act  defines  value  to  mean:  (1)  With 
respect  to  securities  for  which  market 
quotations  are  readily  avaUable,  the 
market  value  of  such  securities,  and  (2) 
with  respect  to  other  securities  and 
assets,  fair  value  as  determined  in  good 
faith  by  an  investment  company's  board 
of  directors. 

Rule  22C-1  provides,  in  part  that  no 
registered  investment  company  or 
principal  underwriter  therefor  issuing 
any  redeemable  security  shall  sell, 
redeem  or  repurchase  any  such  security 
except  at  a  price  based  on  the  ciurent 
net  asset  value  of  such  security  which  is 
next  computed  after  receipt  of  a  tender 
of  such  security  for  redemption  or  of  an 
order  to  purchase  or  to  seU  such 
security. 

Rule  2a-4  provides,  as  here  relevant, 
that  the  current  net  asset  value  of  a 
redeemable  secimty  issued  by  a 
registered  investment  company  used  in 
computing  its  price  for  the  purpose  of 
distribution,  redemption  and  repurchase 
shall  be  an  amount  which  reflects 
calculations  made  substantially  in 
accordance  with  the  provisions  of  that 
rule,  with  estimates  used  where 
necessary  or  appropriate.  Rule  2a-4 
further  states  that  portfolio  securities 
with  respect  to  which  market  quotations 
are  readily  available  shall  be  valued  at 
current  market  value,  and  that  other 
securities  and  assets  shall  be  valued  at 
fair  value  as  determined  in  good  faith  by 
an  investment  company's  board  of 
directors.  Prior  to  the  filing  of  the 
application,  the  Commission  expressed 
its  view  that  among  otherthings,  Rule 


2a-4  under  the  Act  requires  that 
portfolio  inustruments  of  "money 
market"  funds  be  valued  *vith  reference 
to  market  factors,  and  it  would  be 
inconsistent  generally  with  the 
provisions  of  Rule  2a-4  for  a  "money 
market"  fund  to  value  its  portfolio 
instruments  with  over  60-day  maturities 
on  an  amortized  cost  basis  (Investment 
Company  Act  Release  No.  9786.  May  31, 
1977).  , 

Section  6(c)  of  the  Act  provides,  in 
part  that  the  Commission  may,  upon 
application,  conditionally  or 
unconditionally  exempt  any  person, 
security  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  any  provision  or 
provisions  of  the  Act  or  of  any  rule  or 
regulation  thereunder,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act 

In  support  of  the  relief  requested. 
Applicant  states  that  it  believes  that  its 
shareholders  would  be  unfairly  treated 
if  Applicant  were  forced  to  price  its 
portfolio  instruments  in  a  manner  which 
would  produce  artificial  price  or  yield 
volatility  for  instnunents  which 
Applicant  expects  to  hold  until  maturity. 
AppUcant  believes  potential 
shareholders  are  not  concerned  with  the 
theoretical  differences  which  might 
occur  between  the  yield  achieved 
through  market  pricing  and  the  yield 
computed  on  the  basis  of  amortized  cost 
as  described  above.  On  the  other  hand. 
Applicant  states  that  it  believes  that 
such  potential  shareholders  are  vitally 
concerned  that  (1)  the  net  asset  value  of 
their  shares  remains  stable;  and  (2)  the 
daily  net  income  declared  on  their 
investments  be  steady  and  not  exhibit 
the  volatility  which  can  occur  when 
changes  in  market  prices  cause  changes 
in  yield  on  a  daily  or  weekly  basis. 
By  maintaining  Portfohos  of  high 
quality  money-maricet  instruments  of 
short  maturities.  Applicant  believes  that 
it  will  be  possible  to  provide  the 
required  stability  to  individuals  and 
institutional  investors.  Applicant  has 
determined  that  maintaining  an  average 
portfolio  maturity  of  120  days  or  less 
will  accomplish  the  aims  of  Applicant's 
investors  by  reducing  the  risk  of 
significant  volatility  in  the  value  of 
portfolio  instruments  and  at  the  same 
time  producing  a  yield  commensurate 
with  those  available  in  the  market  in 
which  each  of  Applicant's  Portfohos  in 
investing.  In  addition.  AppUcant 
represents  that  prior  to  adopting  the 
amortized  cost  method  of  valuation. 
Applicant's  board  of  directors  will 


determine  in  good  faith  that  in  light  of 
characteristics  described  in  die 
application,  including  the  conditions 
described  below,  absent  unusual  or 
extraordinary  circumstances,  the 
amortized  cost  method  of  valuing 
portfolio  securities  will  reflect  the  fair 
value  of  such  securities. 

AppUcant  asserts  that  its  appUcation 
meets  the  standards  of  Section  6(c)  of 
the  Act  in  light  of  its  management 
poUcies,  and  consents  to  the  imposition 
of  the  following  conditions  to  any  order 
granting  the  requested  reUe£ 

1.  In  supervising  AppUcant's 
operations  and  delegating  special 
responsibiUties  involving  portfoUo 
management  to  AppUcant's  investment 
adviser,  the  board  of  directors  of 
AppUcant  undertakes — as  a  particular 
responsibiUty  within  the  overaU  duty  of 
care  owed  to  its  shareholders — to 
estabUsh  procedures  reasonably 
designed,  taking  into  account  current 
market  conditions  and  AppUcant's 
investment  objectives,  to  stabilize 
AppUcant's  net  asset  value  per  share,  as 
computed  for  the  purpose  of 
distribution,  redemption  and  repurchase, 
at  $1.00  per  share. 

2.  Included  within  the  procedures  to 
be  adopted  by  the  board  of  directors  of 
the  AppUcant  shall  be  the  following: 

(a)  Review  by  the  board  of  directors, 
as  it  deems  appropriate  and  at  such 
intervals  as  are  reasonable  in  light  of 
current  market  conditions,  to  determine 
the  extent  of  deviation,  if  any,  of  the  net 
asset  value  per  share  as  determined  by 
using  available  market  quotations  from 
the  $IM  amortized  cost  price  per  share, 
and  the  maintenance  of  reconht  of  such 
review.* 

(b)  In  the  event  such  deviation  from 
the  $liX)  amortized  cost  price  per  share 
exceeds  Vi  of  1  percent  a  requirement 
that  the  board  of  directors  will  promptly 
consider  what  action,  if  any.  should  be 
initiated. 

(c)  Where  the  board  of  directors 
beUeves  the  extent  of  any  deviation 
from  the  $1.00  amortized  cost  price  per 
share  may  result  in  material  dilution  or 
other  unfair  results  to  investors  or 
existing  shareholders,  it  shall  take  such 
action  as  it  deems  appropriate  to 
eUminate  or  to  reduce  to  the  extent 
reasonably  practicable  such  dilution  or 
unfair  resulte,  which  may  include: 


*To  fulfill  this  conditioa  AppUcant  intend*  to  um 
actnal  quotation*  or  e«timate<  of  market  value 
reflecting  current  market  conditions  chosen  by  its 
board  of  directors  in  the  exerdse  of  its  disctetiaa  to 
be  appropriate  indicalars  or  value  which  may 
include,  inter  alia,  (1)  quota  tons  or  estimates  of 
market  value  far  individual  portfolio  iiutnunoita,  or 
(2)  value*  obtained  from  yield  data  relating  to 
classes  of  money  market  instruments  publiahed  bf 
reputable  sources. 
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Redeeming  shares  in  kind;  selling 
portfolio  instnunents  prior  to  maturity  to 
realize  capital  gains  or  losses,  or  to 
shorten  the  average  maturity  of  portfolio 
instruments;  withholding  dividends;  or 
utilizing  a  net  asset  value  per  share  as 
determined  by  using  available  mari(et 
quotations. 

3.  Applicant  will  maintain  a  dollar- 
weighted  average  portfolio  maturity 
appropriate  to  its  objective  of 
maintaining  a  stable  net  asset  value  per 
share;  provided,  however,  that 
Applicant  will  not  (a)  purchase  any 
instrument  with  a  remaining  maturity  of 
greater  than  one  year  or  (b)  maintain  a 
dollar-weighted  average  portfolio 
maturity  which  exceeds  120  days.* 

4.  Applicant  will  record,  maintain,  and 
preserve  permanently  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  (and  any  modifications 
thereto)  described  in  paragraph  1  above, 
and  will  record,  maintain  and  preserve 
for  a  period  of  not  less  than  six  years 
(the  first  two  years  in  an  easily 
accessible  place)  a  written  record  of  its 
board  of  directors'  considerations  and 
actions  taken  in  connection  with  the 
discharge  of  its  responsibilities,  as  set 
forth  above,  to  be  included  in  the 
minutes  of  the  board  of  directors' 
meetings.  The  documents  preserved 
pursuant  to  this  condition  shall  be 
subject  to  inspection  by  the  Commission 
in  accordance  with  Section  31(b)  of  the 
Act.  as  if  such  documents  were  records 
required  to  be  maintained  pursuant  to 
rules  adopted  under  Section  31(a)  of  the 
Act. 

5.  Applicant  will  limit  its  portfolio 
investments,  including  repurchase 
agreements,  to  those  United  States 
dollar-denominated  instruments  which 
its  board  of  directors  determines  present 
minimal  credit  risks,  and  which  are  of 
"high  quality"  as  determined  by  any 
major  rating  service  or,  in  the  case  of 
any  instrument  that  is  not  rated,  of 
comparable  quality  as  determined  by  its 
board  of  directors. 

6.  Applicant  will  include  in  each  of  its 
quarterly  reports,  as  an  attachment  to 
form  N-lQ,  a  statement  as  to  whether 


'  In  fulfilling  this  oondition.  if  the  disposition  of  a 
portfolio  security  results  in  a  dollar-weighted 
average  portfolio  matmity  in  excess  of  120  days. 
Applicant  will  invest  available  caali  is  inch  a 
manner  as  to  reduce  the  dollar-weighted  average 
portfolio  maturity  to  120  days  or  less  as  sooa  at 
reasonably  pradticable. 


any  action  pursuant  to  paragraph  2(c) 
above  was  taken  during  the  preceding 
fiscal  quarter  and,  if  any  such  action 
was  taken,  will  describe  the  nature  and 
circumstances  of  such  action. 

Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
June  1. 1962,  at  5:30  p.m..  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  application  accompanied 
by  a  statement  as  to  the  nature  of  his/ 
her  interest,  the  reason  for  such  request, 
and  the  issues,  if  any.  of  fact  or  law 
proposed  to  be  controverted,  or  he/she 
may  request  that  he/she  be  notified  if 
the  Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attomey- 
at-law.  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  rules  and 
regulations  promulgated  under  the  Act. 
an  order  disposing  of  the  application 
will  be  issued  as  of  course  following 
said  date  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  the  Commission's  own  motion. 
Persons  who  request  a  hearing,  or 
advice  as  to  whether  a  hearing  is 
ordered,  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof. 

For  the  Conmission,  by  the  Division  of 
Investment  Maoagement,  pursuant  to 

delegated  authority. 

Geprge  A.  FkzaininMNis, 

Secretary. 

(FR  Doc.  82-1Z9«0  FOmI  S-n-C:  84S  em) 

BiujNQ  cooe  Mie-«t-M 


DEPAFTTMENT  OF  THE  TREASURY 

Fiscal  Service 

(Dept  Cire.  570, 1981  Rev.,  Supp.  No.  24] 

Surety  Companies  Acceptable  on 
Federal  Bonds;  Merchants  Bonding 
Company  (Mutual);  CIrange  of  Name 

Merchants  Mutual  Bonding  Company, 
an  Iowa  corporation,  has  formally 
changed  its  name  to  Merchants  Bonding 
Company  (Mutual),  effective  June  1, 


1981.  The  company  was  last  Ksted  as  an 
acceptable  surety  on  Federal  bonds  at 
46  FR  33970,  June  30, 1981. 

A  certificate  of  authority  as  an 
acceptable  snrety  on  Federal  bonds, 
dated  today,  is  hereby  issued  under 
Sections  6  to  13  of  Title  6  of  the  United 
States  Code,  to  Merchants  Bonding 
Company  (Mutual).  Des  Moines,  Iowa. 
This  new  certificate  replaces  the 
certificate  of  authority  issued  to  the 
company  under  its  former  name. 
Merchants  Mutual  Bonding  Company. 
The  underwriting  limitation  of  $244,00 
established  for  the  company  as  of  June 
30. 1981  remains  unchanged. 

Certificates  of  authority  expire  on 
June  30,  each  year,  unless  renewed  prior 
to  that  date  or  sooner  revoked.  The 
certificates  are  subject  to  subsequent 
annual  renewal  so  long  as  the 
compai^ies  remain  qualified  (31  CFR 
Part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Department  Circular  570.  with  details  as 
to  underwriting  limitations,  areas  in 
which  licensed  to  transact  surety 
business  and  other  information.  Federal 
bond-approving  officers  should  annotate 
their  reference  copies  of  Treasury 
Circular  570, 1981  Revision,  at  page 
33970  to  reflect  this  change.  Copies  of 
the  circular,  when  issued,  may  be 
obtained  from  Audit  Staff,  Bureau  of 
government  Financial  Operations, 
Department  of  the  Treasury. 
Washington,  D.C.  20226. 

Dated:  May  8, 1982. 

W.  E.  Douglas, 

Commissioner,  Bureau  of  Goremtnant 
Financial  Operations. 

|FR  Doc.  BZ-129ie  nied  S-ll-R:  MS  am) 
BlU-mO  COOE  M10-3S-M 


Office  of  ttie  Secretary 

(Suppl.  to  Dept.  CIrc.— PubHc  Debt  Series- 
No.  11-82] 

Series  M-t985;  Interest  Rate 

May  5, 1982. 

The  Secretary  announced  on  May  4, 
1982,  that  the  interest  rate  on  the  notes 
designated  Series  M-1985.  described  in 
Department  Circular — Public  Debt 
Series— No.  11-82  dated  April  29, 1982. 
will  be  14  V^  percent.  Interest  on  the 


notes  will  be  payable  at  the  rate  of  14% 
percent  per  annum. 
Paul  H.  Taylor, 

Fiscal  Assistant  Secretary. 

[FR  Doc  B2-12<37  Filed  5-11-82  8:45  amj 
BIUJNO  COOE  ai(MO-«i 
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[Supp.  to  Dept  Ore.— Put>llc  Debt  Series- 
No.  12-82] 

Series  B-1992:  Interest  Rate 

May  6. 1982. 

The  Secretary  announced  on  May  5, 
1982,  that  the  interest  rate  on  the  notes 
designated  Series  B-1992,  described  in 
Department  Circular — Public  Debt 
Series— No.  12-82  dated  April  29, 1982, 
will  be  13  y4  percent.  Interest  on  the 
notes  will  be  payable  at  the  rate  of  13% 
percent  per  annum. 
Gerald  Muiphy, 
Acting  Fiscal  Assistant  Secretary. 

[^  Doc  82-1X836  Filed  S-11-82;  8:45  am] 
BILUNQ  COOE  4S10-40-«i 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  47  FR  19266, 
Tuesday.  May  4, 1982. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  MEETING:  10  a.m.,  May  11, 1982. 

CHANGES  IN  THE  MEETING:  Delete 

Portfolio  Stock  Indexes  application  by 
the  Chicago  Board  of  Trade 

|S-«ee-«2  Filed  5-10-62:  9:58  ami 
BILUNO  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  3  p.m.,  Thursday,  May 
13, 1982. 

place:  2033  K  Street,  NW.,  Washington. 
D.C.  fifth  floor  hearing  room. 

status:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Application  of  the  Chicago  Board  of 
Trade  for  designation  as  a  cpntract 
market  in  Stock  Market  Index  Portfolio 
Futures. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  ]ane  Stuckey,  254-6314. 

|S-e09-a2  Filed  5-10-82: 9:58  am) 
BILUNQ  CODE  8351-01-* 


COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  date:  10  a.m..  May  18, 1982. 

place:  2033  K  Street,  NW.,  Washington, 

D.C,  fifth  floor  hearing  room. 

status:  Open. 

MATTERS  TO  BE  considered: 

Proposed  Contact  Market  Designation  of  Gulf 
Coast  Heating  Oil/Chicago  Board  of  Trade 
Minimum  Financial  Rules /Final  Rules 

CONTACT  PERSON  FOR  MORE 

information:  Jane  Stuckey,  254-6314. 

[S-70e-B2  Filed  5-10-82:  2:«0  pm) 
BHJJNO  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  date:  11  a.m..  May  18, 1982. 

place:  2033  K  Street,  NW.,  Washington, 

D.C,  fifth  floor  hearing  room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Two  Rule 
Enforcement  Reviews. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  ]ane  Stuckey,  254-6314.   . 

IS-707-82  Filed  5-10-82;  2:40  pmj 
BILLINQ  CODE  S3C1-01-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 

COMMISSION 

"FEDERAL  REGISTER"  CITIATION  OF 

PREVIOUS  ANNOUNCEMENT:  S-675-82. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  meeting:  (9:30  a.m.  (eastern  time), 
Tuesday,  May  11, 1982. 
CHANGE  IN  THE  MEETING:  The  meeting 
originally  scheduled  for  May  11, 1982 
has  been  cancelled.  The  next 
Commission  Meeting  will  be  held 
Tuesday,  May  18, 1982  at  9:30  a.m. 
CONTACT  PERSON  FOR  MORE 

INFORMATION:  Treva  I.  McCall, 
Executive  Officer,  Executive  Secretariat, 
at  (202)  634-6748. 

This  Notice  Issued  May  7. 1982. 

[S-704-82  Filed  5-10-82:  2:27  pm) 
BILUNO  COOE  S670-0e-M 


FEDERAL  COMMUNICATIONS  COMMISSION 

Deletion  and  Change  in  Time  for  Oral 
Argument  Scheduled  for  May  12, 1982. 

Oral  Argument  in  the  case  of  City  of 
New  York  Municipal  Broadcasting 
System  (WNYC),  Docket  Nos.  11227, 
17588  and  19403  has  been  jTostponed  at 
the  request  of  the  Office  of  General 
Counsel  and  the  previously  scheduled 
time  for  Oral  Argument  in  the  case  of 
Radio  Station  WABZ;.  Inc.  and  Victor 
Broadcasting,  Inc.,  Docket  Nos.  78-63 
and  78-64  has  been  changed  to  9:30  a.m., 
Wednesday,  May  12, 1982,  in  Room  856, 
at  1919  M  Street,  N.W.,  Washington, 
D.C. 

Issued:  May  6, 1982. 

William  J.  Tricarico, 

Secretary,  Federal  Communications 
Commission. 

(8-702-82  Filed  S-IO-82: 12:07  pm] 
BILUNQ  COOE  6712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Monday,  May  17, 1982,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Application  for  Federal  deposit 
insurance: 

Liberty  Bank,  a  proposed  new  bank,  to  be 
located  at  4482  West  Peoria  Avenue, 
Glendale,  Arizona. 

Application  for  consent  to  merge  and 
establish  a  branch: 

Sun  Bank  of  Volusia  County,  Daytona  Beach, 
Florida,  for  consent  to  merge,  under  its 
charter  and  title,  with  Coronado  Beach 
Bank,  New  Smyrna  Beach,  Florida,  and  to 
establish  the  sole  office  of  Coronado  Beach 
Bank  as  a  branch  of  the  resultant  bank. 
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Application  for  consent  to  merge, 
establish  twelve  branches,  and 
interchange  main  office  designatioa- 

Marine  Bank,  Meadville,  Pennsylvania,  for 
coosent  to  merge,  under  its  charter  and 
title,  with  The  Warren  National  Bank,. 
Warren.  Pennsylvania,  to  estabhsh  the 
twelve  offices  of  The  Warren  National 
Bank  as  branches  of  the  resultant  bank, 
and  to  designate  the  main  office  of  The 
Warren  National  Bank  as  the  main  office  of 
the  resultant  bank. 

Application  for  consent  to  consolidate 
and  establish  three  branches: 

Gorton  Saving  Bank.  Mystic,  Connecticttt. 
for  consent  to  consoUdate,  under  its  charter 
and  with  the  title  "The  Chelsea  Croton 
Savings  Bank."  with  The  Chelsea  Savings 
Bank.  Norwich,  Connecticut  and  to 
establish  the  three  offices  of  The  Chelsea 
Savings  Bank  as  branches  of  the  resultant 
bank. 

Request  for  modification  of  a 
condition  imposed  in  granting  Federal 
deposit  insurance: 

Bank  of  Stamford  (In  Organization), 
Stamford.  Connecticut 

Requests  for  exemptions  pursuant  to 
section  348.4(b)(3)  of  the  Corporation's 
rules  and  regulations  entitled 
"Management  Official  Interlocks": 

Peterson  Bank.  Chicago,  Illinois. 
First  American  Bank  of  Virginia,  McLean. 
Virginia. 

Request  for  exemption  pursuant  to 
section  348.6(a)(2)  of  the  Corporation's 
rules  and  regulations  entitled 
"Management  Official  Interlocks": 
Clearwater  Beach  Bank.  Clearwater,  Rorida. 

Recommendations  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  45,196-L— The  Hamilton  National 

Bank  of  Chattanooga,  Chattanooga, 

Tennessee 
Case  No.  45, 198-L— American  National 

Bank,  Houston,  Texas 
Case  No.  45.202-L— Banco  Credito  y  Ahoiro 

Ponceno,  Ponce,  Puerto  Rico 

Recommendation  with  respect  to 
payment  for  le\'el  services  rendered  and 
expenses  incurred  in  connection  with 
receivership  and  liquidation  activities: 

Sidley  &  Austin,  Chicago,  Uhnois,  in 
connection  with  the  liquidation  of  South 
Side  Bank,  Chicago,  Illinois. 

Memorandum  and  Resolution  re: 
Proposed  amendments  to  Part  309  of  the 
Corporation's  rules  and  regulations, 
entitled  "Disclosure  of  Information." 
which  would  (1)  delegate  to  the 
Corporation's  General  Coimsel  the 
authority  to  act  on  appeals  from  initial 
denials  or  partial  denials  of  requests  for 


records  pursuant  to  the  Freedom  of 
Information  Act:  (2)  delegate  to  the 
Corporation's  Executive  Secretary  the 
authority  to  act  on  requests  for  a 
reduction  or  waiver  of  fees  chargeable 
for  making  records  available  under  the 
Freedom  of  Information  Act:  and  (3) 
revise  die  schedule  of  fees  for  making 
records  available. 

Memorandmn  and  Resolution  re:  Final 
amendments  to  Part  309  of  the 
Corporation's  rules  and  regulations, 
entitied  'TMsclosure  of  Information." 
which  would  permit  banks  to  disclosed 
copies  of  FDIC  examination  reports 
direcUy  to  their  parent  holding 
companies  and  majority  shar^iolders 
without  prior  FDIC  approval  if  certain 
conditions  are  met 

Memorandum  and  Resolution  re:  Final 
amendments  to  Part  348  of  the 
Corporation's  rules  and  regulations, 
entitied  "Management  Official 
Interiocka,"  which  would  clarify  the 
applicability  of  one  of  the  exceptions  to 
the  regulation's  general  prohibitions 
when  one  of  the  interlocked  depository 
instihitions  involved  is  not  supervised 
by  a  Federal  regulator. 

Reports  of  committees  and  officers: 
Minutes  of  the  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the 
Board  of  Directors. 
Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications  or  requests 
approved  by  the  Director  or  Associate 
Director  of  the  Division  and  the  various 
Regional  Directors  pursuant  to  authority 
delegated  by  the  Board  of  Directors. 
Report  of  the  Director,  Division  of  Accounting 
and  Corporate  Services;  Investment 
Management  Report,  as  of  March  31, 1982. 
Reports  of  the  Director,  Office  of  Corporate 

Audits: 
Audit  Report  re:  960  Acre  Almond  Grove. 
United  States  National  Bank  liquidation, 
dated  January  12, 1962, 
Audit  Report  re:  Franklin  National  Bank.  New 
York,  New  Yorii— AP-231,  dated  January 
22.1982. 

Discussion  Agenda:  Memorandum 
and  Resolution  re:  Proposed 
amendments  to  Part  303  of  the 
Corporation's  rules  and  regulations, 
entitied  "Applications,  Requests, 
Submittals,  and  Notices  of  Acquisition 
of  Control,"  and  other  provisions  of  the 
Corporation's  rules  and  regulations, 
which  would  (1)  amend  the  procedures 
relating  to  applications  by  insured 
nonmember  banks  for  the  Corporation's 
consent  to  establish  branches  (including 
remote  service  facilities),  to  relocate 
existing  branches  or  facilities,  and  to 
establish  and  operate  foreign  branches; 
(2)  expand  th«  authority  already 
delegated  to  the  Corporation's  various 
Regional  Directors  to  approve  requests 
for  deviations  from  conc^tions 


previously  inclosed  by  the  QMporation 
in  coimection  with  various  baidc 
appUcations:  (3)  amend  the  recent 
delegations  of  authority  to  the  Division 
of  Bank  Supervision  to  approve 
applications  for  Federal  deposit 
insurance;  and  (4)  eliminate  certain 
procedural  requirements  relating  to 
bank  appUcations. 

Memorandum  and  Resolotion  re: 
Proposed  new  Part  350  of  the 
Corporation's  rules  and  regulation*,  to 
be  entitled  ''Special  Reporting  Basis  for 
Insured  Savings  Banks,"  which  would 
improve  the  quality  of  financial  data 
reported  to  the  FDIC  by  insured  savings 
banks  by  (1)  requiring  all  insured 
savings  banks  to  report  all  finanri^il 
assets  and  liabilities  acquired  or  funded 
on  or  after  January  1. 1983  on  a  fair 
value  basis  for  purposes  of  preparing 
their  Reports  of  Condition  and  Income 
that  are  filed  with  the  FDIC,  and  (Z) 
permitting  insured  savings  banks  to 
restate  all  financial  assets  and  liabilities 
and  bank  premises  existing  on  January 
1, 1983,  to  their  fair  value. 

Memorandum  re:  Proposed  delegatioa 
of  authority  to  the  Director  of  the 
Division  of  Bank  Supervision  to  approve 
applications  for  the  CtHporatitm's 
consent  to  merge,  consolidate,  purchase 
assets  and  assume  deposit  habilities.  or 
similar  type  applications  if  certain 
criteria  are  met 

Memorandum  re:  Proposal  to  co- 
sponsor  a  series  of  meetings  on  banking 
regidatory  reform. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street  N.W.. 
Washiiigton.  D.C. 

Requests  for  information  concerning 
the  meeting  may  be  directed  to  Mr. 
Hoyle  L  Robinson,  Executive  Secretary 
of  die  Corporation,  at  (202)  389-4425. 

Dated  May  10, 1982. 
Federal  Deposit  Insurance  Corporation. 
Hoyh  L  Rotniaoa. 
Executive  Secretary. 

(S-TtO-SZ  FUed  S-l6-tt  S:«  p^) 
HUMQ  COK  STM-SI-M 
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FEDERAL  D90Srr  MSURANCC 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  2:30  p jn.  on  Monday.  May  17. 1982, 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors  pursuant  to  sections 
552b  (c)(2J,  (c)(4J.  (c)(8).  (c)(8). 
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(c)(9)(A)(u).  (c)(9)(B)  and  (c)(10)  of  Tide 
5,  United  States  Code,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  imless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents,  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclusure  pursuant  to  the  provisions  of 
subsections  (c)(e),  (c](8],  and  (c)(9)(A)(ii].  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C.  S52b  (c)(6).  (c)(8).  and  (c)(9)(A)(u)). 
Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 
Application  for  consent  to  merge  and 
estabUsh  two  branches: 

Coastal  Savings  Bank,  Portland  Maine,  for 
consent  to  merge,  under  its  charter  and 
title,  with  Deering  Savings  and  Loan 
Association,  Portland,  Maine,  and  to 
establish  the  two  offices  of  Deering  Savings 
and  Loan  Association  as  branches  of  the 
resultant  bank. 

Recommendations  regarding  the 
liquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  45,197 — Central  Savings  Bank,  New 

York.  New  York 
Case  No.  45,205— The  Greenwich  Savings 

Bank,  New  York.  New  York 

Petition  of  the  Investment  Company 
Institute  seeking  certain  relief  in 
connection  with  the  creation  and 
operation  by  The  Boston  Five  Cents 
Savings  Bank,  Boston,  Massachusetts,  of 
The  Boston  Five  Mutual  Fund,  The 
Boston  Five  Money  Market  Fimd,  The 
Boston  Five  Fund  Distributor,  Inc.,  and 
The  Boston  Five  Fund  Adviser,  Inc. 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be  exempt 
from  disclosure  pursuant  to  the  provisions 
of  subsections  (c](2]  and  (c)(0)  of  the 


"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2}  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street,  NW., 
Washington,  D.C. 

Requests  for  information  concerning 
the  meeting  may  be  directed  to  Mr. 
Hoyle  L.  Robinson,  Executive  Secretary 
of  die  Corporation,  at  (202)  389-4425. 

Dated:  May  10, 1982. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 
Executive  Secretary. 

[S-711-82  Filed  S-lO-82: 3:47  pm] 
BILUNQ  COM  •714-41-M 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT  47  FR  19507, 
May  5, 1982. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETING:  10  a.m.  May  7, 1982. 

CHANGE  IN  THE  MEETING:  The  closed 

meeting  has  been  cancelled. 
Kenneth  F.  Plumb, 

Secretary. 

[3-700-82  Filed  S-10-82;  RM  tm] 
BtlXINQ  COOC  6717-01-11 

10 

FEDERAL  HOME  LOAN  BANK  BOARD 

"FEDERAL  REGISTER"  CfTATION  OF 
PREVIOUS  ANNOUNCEMENT.  47  FR  19844, 
Friday,  May  7, 1982. 

place:  Board  room,  Sixdi  floor,  1700  G 
Street  NW.,  Washington,  D.C. 

STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORI 
INFORMATION:  Mr.  Marshall  (202-377- 
6679). 

CHANGES  IN  THE  MEETING:  The  Bank 
Board  meeting  previously  scheduled  for 
Wednesday,  May  12, 1962  has  been 
cancelled. 

[No.  32.  May  10, 1982] 

[S-706-a2  Filed  5-10-82;  2:27  pm] 
BNJJNQ  COOC  C720-01-M 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

May  4, 1982. 

TIME  AND  DATE:  10  a.m.,  Tuesday,  May 

11, 1982. 

place:  Room  600, 1730  K  Street  NW., 
Washington.  D.C, 

STATUS:  Open. 


MATTERS  TO  BE  considered:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Medicine  Bow  Coal  Company,  Docket 
Nos.  WEST  81-163  and  WEST  81-164.  (Issues 
include  whether  the  judge  properly  refused  to 
dismiss  two  cases  where  the  Secretary  filed 
his  proposals  for  penalty  more  than  45  days 
after  receipt  of  the  notice  of  contest) 

2.  Puerto  Rican  Cement  Company,  Docket 
No.  SE  81-25-M.  (Issues  include  whether  the 
judge  properly  determined  that  the  operator 
violated  30  CFR  56.4-27,  which  deals  with  the 
provision  of  fire  extingtiishers  for  self- 
propelled  mobile  equipment.) 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jean  Ellen  (202)  653-5632. 

(S-70e-82  Filed  S-10-82:  3:10  pmj 
BILUNO  CODE  S73S-01-U 
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FEDERAL  RESERVE  SYSTEM 

BOARD  OF  GOVERNORS 

TIME  AND  date:  10  a.m.,  Monday,  May 
17, 1982. 

place:  20th  Street  and  Constitution 
Avenue  NW.,  Washington,  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  changes  to  the  Board's 
employee  benefits  program. 

2.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions]  involving  individual  Federal 
Reserve  System  employees. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  May  7.1982. 
fames  McAfee, 

Associate  Secretary  of  the  Board. 

|S-«97-B2  FUed  3-7-82:  4:14  pm] 
BlUiNQ  COOC  C210-01-M 
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NATIONAL  commission  ON  UBRARIES 
AND  INFORMATON  SCIENCE 

TIME:  9  a.m.  to  5  p.m. 

DATE:  Thursday,  June  3,  and  Friday,  June 
4,1982. 

place:  Capitol  Hill  Hotel,  Washington. 
D.C. 

status:  Open. 

MATTERS  TO  BE  DISCUSSED: 

(Thursday) 
Opening  Comments,  Chairman 
Introduction  of  Commissioners-Designate 
Approval  of  Minutes 
Update  on  Funding  for  1883  and 

Constitutional  Hearing.  April  27, 1982 
Public/Private  Sector  Task  Force  Report 


I 
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LSCA  Oversight  hearings — Report  and 

Next  Steps 
Legislative/Public  Awareness  Committee 

Report 
Progress  Reports  on: 
^Task  Force  on  Community  Information 

and  Referral  Services 
— Task  Force  on  Library  and  InfonnatiDn 

Services  to  Cultural  Minorities 
(Friday) 
Task  Force  on  the  Role  of  the  Special 

Library  in  Nationwide  Networks  and 

Cooperative  Programs 
Budget/Finance  Committee  Report  on 

Fiscal  Year  1982  to  Date 
Discussion  of  Issue  Papers 
Planning  /Futures  Committee  Discussion 
Executive  Director's  Report 
Commissioner's  Comments 
Old  Business 
New  Business 

CONTACT  PERSON  FOR  MORE 
information:  Toni  Carbo  Bearman. 
Executive  Director.  NCLIS  (202)  653- 
6252. 

May  6, 1982. 

(S-7DB-82  Filed  5-1&-82:  3:13  pmj 
BIUJNQ  CODE  7527-01-M 
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NA-nONAL  SCIENCE  FOUNDA-nON 
DATE  AND  TIME: 

May  20, 1982. 9  a.m.,  Closed  Session 
May  21. 1982, 8:30  a.m..  Closed  Session 
May  21, 1982. 9:30  a.m..  Open  Session 

place:  National  Science  Foundation. 
1800  G  Street.  NW..  Washington.  D.C. 
STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  publia 


MATTERS  TO  BE  CONSIDERED  AT  THE 
OPEN  SESSIONS:  Friday.  May  21,  9:30 
a.m: 

1.  Minutes — Open  Session — March  1982 
Meeting. 

2.  Chairman's  Items. 

3.  Director's  Report. 

4.  Grants,  Contracts,  and  Programs. 

5.  Annual  Business. 

a.  Annual  Report  of  Executive  Committee. 

b.  Report  from  Board  Chairman. 

c.  Meeting  Schedule  for  Calendar  Year 
1983. 

d.  Annual  Consideration  of  National 
Science  Board  Committees. 

e.  Biennial  Review  of  Delegations  of 
Authority  to  Director  and/or  Executive 
Committee. 

6.  Principles  Related  to  NSF-Supported 
Research  Instrumentation  and  Facilities. 

7.  Board  Representation  at  Site  Visits, 
Annual  Reviews,  and  Advisory  Meetings. 

8.  Reports  on  Meetings  of  Board 
Committees. 

9.  Other  Business. 

10.  Next  Meetings. 

MATTERS  TO  BE  CONSIDERED  AT  THE. 
CLOSED  SESSION:  Thursday,  May  20,  9M) 
a.in.: 

A.  Minutes — Closed  Session— March  1982 
Meeting. 

B.  Annual  Elections. 

1.  Chairman  and  Vice  Chairman  (for  two- 
year  terms  expiring  May  1984). 

2.  Two  Members  of  Executive  Committee 
(for  two-year  terms  expiring  May  1984.) 

C.  NSB  and  NSF  Staff  Nominees. 

Friday,  May  21, 8:30  a.m.: 

D.  Grants.  Contracts,  and  Programs. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Ms.  Margaret  L  Windus. 
Executive  Officer.  NSB.  202/357-9582. 

(S-7(n-82  Piled  5-10-B2: 12«e  pm] 
BIUJNQ  COOC  7S66-01-M 
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UNIFORMED  SERVICES  UNIVERSITY  OF  THE 
HEALTH  SCIENCES 

TIME  AND  date:  10  a.m..  May  22, 1982. 
PLACE:  Uniformed  Services  University  of 
the  Health  Sciences,  Room  D3-001,  4301 
Jones  Bridges  Road.  Bethesda.  Maryland 
20614. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

10:00:  Meeting— Board  of  Regents 

(1)  Approval  of  Minutes.  12  March  1982:  (2) 
Faculty  Appointments;  (3)  Report — 
Admissions:  (4)  Report — Associate  Dean 
for  Opera  tion»-^a)  Status  of  Funding,  (b) 
Program  Objective  Memoradnm  (POM), 
and  (c)  Facilities  Construction:  (5)  Report^ 
Chairmaa  Board  of  Regents;  (6)  Report — 
President  USUHS— (a)  Faculty 
Compensatioa  (b)  Appointments, 
Promotions  and  Tensure  Policy,  (c) 
Changes  in  General  Procedures  and      ^ 
Delegations,  (d)  Continuing  Medical 
Education  Pro-am.  (e)  Graduate  Medical 
Education  Program,  and  (f)  USUHS  Awards 

New  Business 

Scheduled  Meetings:  October  14, 19B2 

CONTACT  PERSON  FOR  MORE 
information:  Frank  Reynolds, 
Executive  Secretary  of  the  Board  202/ 
295-3025. 

M.S.Healy. 

OSD  Federal  Register  Liasion  Officer, 
Washington  Headquarters  Services, 
Department  of  Defense. 
May  7, 1982. 

|S-7a3-«2  Filed  S-10-82  12:07  pa| 
BIUJNQ  OOOE  3SW-01-M 


Wednesday 
May  12,  1982 


Part  II 


Environmental 
Protection  Agency 


Grants  for  Construction  of  Treatment 
Works;  interim  and  Proposed  Ruies 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  35 
[WH-FRL  2073-6a] 

Grants  for  Construction  of  Treatment 
Works 

agency:  Environmental  Protection 

Agency. 

action:  Interim  final  rule  with  request 

for  comments.    

summary:  This  document  changes  the 
regulation  governing  grants  for 
construction  of  treatment  works.  The 
regulation  includes  only  those  items 
called  for  by  the  Clean  Water  Act 
including  the  Municipal  Wastewater 
Treatment  Construction  Grant 
Amendments  of  1981  and  the  minimum 
requirements  necessary  for  effective 
program  management.  The  changes 
clarify  and  simplify  the  regulation  and 
thereby  reduce  project  costs. 
dates:  This  interim  final  regulation  is 
effective  May  12, 1982.  See  also  the 
section  in  the  preamble  on  "Effective 
Date."  Comments  on  the  interim  final 
regulation  must  be  received  on  or  before 
June  11. 1982. 

ADDRESSES:  Comments  should  be 
addressed  to:  Central  Docket  Section 
[A130].  Attention:  Docket  No.  G-81-5. 
Environmental  Protection  Agency. 
Washington,  D.C.  20460. 

The  public  may  inspect  the  comments 
received  on  this  interim  final  rule  at: 
Central  Docket  Section,  Gallery  1  West 
Tower  Lobby,  Environmental  Protection 
Agency,  401  M  Street,  S.W., 
Washington.  D.C.  between  8  a.m.  and 
4:30  p.m.,  business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
)ane  Magee,  Office  of  Water  Program 
Operations  (WH-548),  Enviroiunental 
Protection  Agency.  Washington,  D.C. 
20460,  (202)  755-8253. 
SUPPLEMENTARY  INFORMATION:  In 

keeping  with  the  President's  mandate  to 
reduce  the  burden  of  government 
regulation,  EPA  has  undertaken  a 
comprehensive  review  of  the 
construction  grants  regulation.  Based  on 
that  review,  revisions  to  the  regulation 
were  proposed  in  the  November  6. 1981 
Federal  Register.  The  proposal  reflected 
extensive  experience  with  the  program 
and  comments  received  over  the  years 
from  a  broad  spectrum  of  the  program's 
constituents.  In  developing  this 
.  regulation,  the  Agency  consulted  with  a 
wide  variety  of  organizations 
representing  various  participants  in  the 
program. 

C^  December  29. 1981.  the  Municipal 
Wastewater  Treatment  Construction 


Grant  Amendments  of  1981  Pub.  L  97- 
117  (1981  Amendments)  were  signed  into 
law.  making  several  basic  modifications 
to  the  grants  program.  This  interim  final 
regulation,  which  is  built  on  the 
Administration's  commitment  to  reduce 
regulatory  burdens  to  a  minimum  while 
maintaining  the  program's 
environmental  and  financial  integrity, 
incorporates  the  November  6  proposal 
(revised  in  response  to  comments),  and 
provisions  to  implement  the  1981 
amendments. 

This  regulation  includes  items 
required  by  statute — free  of  detailed 
procedures  to  be  followed  in  canying 
out  the  process — and  those  additional 
minimum  requirements  that  EPA 
considers  necessary  for  effective 
program  management. 

In  conjunction  with  this  effort  to 
reduce  regulatory  requirements  to  a 
minimum.  EPA  will  issue  appropriate 
guidance  documents.  These  guidance 
documents  will  not  be  regulations  in 
disguise.  The  regulatory  requirements 
are  repeated  in  the  guidance  solely  for 
continuity  and  clarity.  If  there  appears 
to  be  a  difference  between  the 
regulations  and  the  guidance,  the 
regulations  govern.  The  guidance 
materials  will  contain  information  which 
is  helpful  to  States  and  grantees  in 
managing  and  carrying  out  the 
construction  grants  program.  Use  of  the 
information  in  the  guidance  documents 
is  to  be  discretionary.  That  is,  other 
procedores  adopted  by  the  State  or 
grantee,  as  appropriate,  which  are 
sufficient  to  meet  the  requirements  of 
this  regulation  wiU  be  acceptable. 

The  first  major  guidance  docimient, 
Facilitiea  Planning  81  (FP81),  was 
published  last  year.  Its  successor. 
Construction  Grants  82  (CG  82),  will 
refiect  this  new  emphasis  on  increased 
flexibility  and  will  include  guidance  for 
plaiming,  design,  and  building.  Other 
guidance  publications  in  the  areas  of 
innovative  and  alternative  technology, 
operation  and  maintenance,  financial 
planning  and  development  of  user 
charge  systems  are  being  developed.  By 
linking  these  two  efforts — reducing 
mandatory  requirements  and  providing 
guidance — it  is  hoped  that  the  greatest 
possible  flexibility  is  provided  to  States 
and  local  governments  to  effectively 
carry  out  the  construction  grants 
program. 

Although  this  subpart  is  the  primary 
reg\ilation  governing  the  construction 
grants  program,  it  is  not  the  only  one. 
Others  that  apply  include  EPA's 
procurement  regulation  (Part  33).  the 
general  grant  regulation  (Part  30),  NEPA 
regulation  (Part  6),  public  participation 
regulation  (Part  25)  and  pretreatment 


regulation  (Part  403).  Rather  than  repeat 
verbatim  selected  portions  of  these  Parts 
in  the  construction  grant  regulation,  this 
regulation  will  rely  on  the  others  and, 
where  appropriate,  those  requirements 
are  indicated  by  a  simple  cross 
reference.  It  is  felt  that  this  is  a  simpler 
approach  and,  more  helpful  to  the  States 
and  grantees.  Requirements  of  these 
other  parts  of  regulation  still  apply  to 
the  construction  grants  program. 

Following  is  a  table  showing  the 
relationship  of  Subpart  I  to  Subpart  E: 

Construction  Grant  Regulation 

40CFFPm135 


Subpartt 


35.2000.. 


36.2006.. 
35.2010.. 


36.2015 


36.2020.. 
36.2023. 


35.2024... 

36.2026... 

35.2030... 
35.2032... 
35.2034... 
35.2040... 
35.2042.- 

35.2050... 

36.21(10... 
35.2101.. 

3&.2102.. 

357103.. 
36.2104.. 

36.2105.. 

35.2106.. 
35i1W.. 

36.2106.. 


35.210i._... 
36.2110.-... 
35.2111 


357112- 


357113.. 
357114.. 


367116.. 
367118.. 
367130.. 

35.2122.. 


35.2123.. 


Purpose  and  potcy 

L/WllHUUnS —.......» 

Allotment:  reallotment 

Slate  pnority  systefn  and  proi- 
act  pnority  M. 

Reservea — 

Water     quality     management 

plannmo. 

Combined  sewer  overflows 


Allowance  and  advaiKe  o(  at- 
lowance. 


Facilities  planning.. 


Innovative  altemative  technol- 
ogies. 

Privately  owned  individual  sys- 
tems. 

Grant  application 

Review  o<  grant  appications 


SubpartE 


Effect  of  approval  or  certifica- 
tion of  documents. 

Limitations  on  award 

Advanced  traatment 

Water  quality  managemerit 
plans. 

Priority  determination 

Funding  and  ottwr  consider- 
ations. 

Debarment  and  suspension 

Plan  of  operation 

Intermunicipal   service   agree- 
ments. 
Segmented  treatment  wortts 

Step  2-(-3 

Access  to  IndMdual  systems 

Revised  water  quality  stand- 
wds. 

Uarlna  waiver  dtocharge  appli- 
canta. 

Envlrorvnental  rewiew-.— — — .• 
Value  angineartng. 


Collection  system.. 

Preaward  coats 

liifiltfation/lnflMtf— 

Approval     of 
system  and  propoaed 
use  ordinance. 

Rasarve  capacity 


35.900, 
.901.,  .903 
and  .912. 

35.905. 

35  910  et 
seq. 

35.915. 

35.915-1. 

1981 
Amend- 
ment. 

1981 
Amend- 
ment 

1981 
Amend- 
ment 

35.917  el 
seq. 

35.908. 

35.913 

35  920  el 
seq. 

1961 
Amend- 
ment 

35  935-1. 

35.925. 

aediort 
35.925-2. 

35.925-3. 
35.925-6. 

New 

sacborv 
35  925-12. 
35.920-3. 


section. 
35.909. 
35.91S-1. 
1981 

Amend- 


1981 
AfnoncK 


35.925-6. 
1981 
Amend- 


367126 I  Traatment   of   compatible   in- 

duattial  waste. 


36.925-13. 
36.925-18. 
35.927  at 
saq. 

35.929-1. 

.935-13 

and  .927- 

4. 
1981 

Amend- 


35  925-15. 
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Conslnictipn  Grant  Regulation— Continued 

40CfmPmt3S 


SufapartI 


35.2130 

35.2140 

35.2152 

35.2200 

35.2202 

36.2204 

35.2206 

35.2206 


35.2210 

35.2212 

35.2214 

35.2216 

35.2250 

35.2260 

35.2262 

35.2300 

35.2350 

Appendh  A... 


li 


Sewar  u 

Umt  charg*  (ytMm„ 


Orani  condHnni. 

9l8p  2+3  profadi. 
FVojact  ctiangM.. 


Operation  and  mairHenanca ..... 
Adoption  o<  aanMr  uaa  on*- 

nanca    and    uaar    chaiga 

ayttant. 
Land  acqiMtion  coat  approval- 

nofect  Mlialion  and  oompta- 

Hon. 
rVoJSCt  pfionnanea        


SubpartE 


Notioa  o(  buMkig  oonyWioii 

and  final  inspection. 
DutedTMnslion     c/t 

costs. 
Mvanca  purchaaa  o( 

land. 
Ftnfng  o(  IMd  toaiing 


Grant  paymanti.. 


X 


Delanninalion 
costs. 


35.927-4 
35.a2»-1 
35.930-4. 
35.935  at 

teq. 
36.935-4. 
35.035-11. 
35.B35-1i 
35.935-4. 


aaclion. 
3S.935-9. 

1961 
Afnsnd* 

ffwnL 
35.935-14. 

35.94a 


1961 
Amand- 


35.945. 
35J70. 
35.940  at 


Description  of  Major  Issues  Related  to 
the  1981  Amendments 

Effective  Date 

This  interim  final  regulation  includes 
changes  in  response  to  comments  on  the 
proposed  regulation  of  November  6, 1981 
and  revisions  to  implement  the  1981 
amendments  to  the  Clean  Water  Act 
The  regulation  is  effective  for  all  grants 
awarded  on  or  after  May  12. 1982. 
Facilities  plans  and  design  initiated 
under  40  CFR  Subpart  E  continue  to  be 
subject  to  the  requirements  in  Subptui  E. 
Work  done  under  Subpart  E  will  be 
accepted  for  grant  award  under  this 
subpart  Unless  required  by  the  1981 
amendments,  no  revisions  to  the 
facilities  plan  or  design  will  be  required. 

The  decision  to  publish  this  regulation 
as  an  interim  final  rule  was  based  on 
several  factors.  First  revisions  to  the 
existing  construction  grants  regulation, 
proposed  in  November  1981,  were 
scheduled  to  be  made  final  following  a 
60-day  comment  period.  Second,  EPA 
has  had  the  benefit  of  substantial  public 
comment  as  a  result  of  the  November 
proposal  and  the  request  for  comments 
on  a  draft  circulated  in  February 
containing  recommended  changes  in  the 
November  draft  to  implement  the  1981 
amendments.  Third,  most  major 
provisions  of  the  1981  amendments  gave 
the  Agency  limited  flexibility  for 
implementation.  Finally,  a 
comprehensive  regulation  to  implement 
the  revised  construction  grants  program 
is  needed  as  early  as  possible  to  ensure 
the  ongoing  effectiveness  of  the 


program.  Thus  it  was  felt  that 
publication  of  this  regulation  as  interim 
final  was  the  most  appropriate  choice. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  EPA  is  publishing  a  proposed 
Appendix  B  to  be  incorporated  in  this 
regidation  when  it  becomes  final  The 
appendix  contains  the  procedures  for 
determining  allowances  for  planning 
and  design  woiic 

Allowance 

One  of  the  most  significant  changes  in 
the  program  resulting  from  the  1981 
amendments  is  the  elimination  of  grants 
for  planning  (Step  1)  and  design  (Step  2). 
In  the  future,  an  allowance  will  be 
provided  to  grantees  for  necessary 
facilities  planning  and  design.  EPA's 
proposal  for  an  appendix  to  this 
regulation  on  determining  allowances 
appears  elsewhere  in  this  issue  of  the 
Federal  Register. 

Under  the  allowance  provision  in  the 
Act  non-Federal  funds  are  used  to  pay 
for  planning  and  design  work  at  the  time 
it  is  done.  Ilierefore  the  laws  and 
regidations  governing  grantees'  conduct 
do  not  apply  to  this  work  undertaken 
prior  to  grant  application.  For  example, 
EPA  has  determined  that  the  new  Part 
33  regulation  on  procurement  under 
assistance  agreements  will  not  apply  to 
work  for  which  an  allowance  is 
awarded  EPA  is  concerned,  however, 
that  improper  activities  by  grantees  or 
contractors  not  occur  at  this  stage  of  the 
process  and  so  has  added  a  new 
provision  to  the  regulation  requiring 
applicants  for  grant  assistance  to  certify 
that  there  has  been  no  violation,  during 
pre-application  work,  of  tmy  Federal, 
State  or  local  law  pertaining  to 
fraudulent  unlawfid  or  corrupt 
practices. 

Advances 

The  1981  amendments  require  States 
to  reserve  a  portion  up  to  10  percent  of 
their  allotments  to  provide  advances  of 
the  allowance  to  small  communities 
which  would  otherwise  be  unable  to 
undertake  planning  and  design 
activities.  Although  the  amendments  do 
not  prescribe  a  minimum  amount  the 
Agency  believes  the  Ck>ngress  intended 
that  a  reasonable  reserve  be 
established.  Designation  of  eligible 
applicants  to  receive  an  advance  will  be 
done  entirely  by  the  States. 

Upon  application  by  a  State,  a  grant 
will  be  awarded  to  the  State  for  advance 
of  allowances  to  small  communities.  A 
State  may  request  that  the  right  to 
receive  payments  under  the  grant  be 
assigned  to  specified  potential  grant 
applicants.  Ajiy  community  that  has 
received  an  advance  will  have  any  later 


allowance  reduced  by  an  amount  equal 
to  the  advance. 

Water  Quality  Emphasis 

The  1981  amendments  stress  the 
importance  of  establishing  priority  for 
projects  that  address  water  quality 
management  considerations.  States,  of 
course,  continue  to  have  full 
responsibility  for  determining  project 
priorities.  TTie  regulation  incorporates 
the  concept  of  "priority  water  quaUty 
areas,"  which  States  will  identify  and 
use  in  setting  priorities  for  projects. 
Revised  regulations  for  water  quality 
management  planning  (40  CFR  Part  130) 
and  water  qualify  standards  (40  CFR 
Part  131),  and  guidance  for  State 
preparation  of  section  305(b)  reports  will 
also  use  the  concept  of  priority  water 
quality  areas  for  scheduling  revisions  to 
water  qualify  standards,  total  daily 
maximum  loads,  and  major  permits,  as 
well  as  focusing  monitoring,    ' 
enforcement  and  reporting  efforts  on 
critical  water  quality  problems.  Priorify 
water  quahfy  areas  will  generally  be 
water  qualify  limited  segments,  i.e.. 
segments  where  applicable  water 
quality  standards  are  not  attainable 
with  application  of  technology-based 
effluent  limitations  to  point  sources. 

Although  this  term  has  not  been  used 
in  the  regulations  before,  the  concept  is 
not  new.  For  the  purposes  of 
construction  grant  funding  and  this 
regulation,  priority  water  quality  areas 
are  specific  stream  segments  or  bodies 
of  water  where  municipal  discharges 
have  resulted  in  the  impairment  of  a 
designated  use  or  significant  public 
health  risks,  and  where  the  reduction  of 
pollution  fiom  the  municipal  discharges 
will  substantially  restore  surface  or 
groundwater  uses. 

Within  this  context  for  setting 
priorities,  the  regulation  requires  an 
annual  priorify  Ust  with  two  sections, 
the  fundable  portion,  consisting  of  those 
projects  anticipated  to  be  funded  firom 
the  current  allotment;  and  the  planning 
portion,  consisting  of  projects 
anticipated  to  be  funded  from  future 
authorized  allotments.  Although  EPA'i 
November  6  proposal  did  not  require  a 
planning  portion,  the  1981  amendments 
require  long-range  planning  and 
tracking.  States  may  use  existing  1981  or 
1982  priority  lists  through  September  30. 
1982  by  which  time  they  must  have 
accepted  lists  that  reflect  the  1981 
amendments  in  order  to  fund  additional 
projects. 

The  1961  amendments  also  require 
that  States  reserve  not  less  than 
$100,000  nor  more  than  one  percent  of 
their  annual  allotment  for  water  qualify 
management  planning.  The  regulation 
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provides  an  exception  to  the  $100,000 
minimum  for  Guam,  the  Virgin  Islands, 
American  Samoa,  the  Trust  Territory  of 
the  Pacific  Islands  and  the 
Commonwealth  of  the  Northern 
Marianas  because  of  the  small  size  of 
their  allotments. 

The  1  percent  ceiling  is  interpreted  as 
an  optional  maximum  limit  rather  than 
as  a  required  amount  because  the 
language  of  the  amendments  specifically 
indicates  that  the  reserve  is  "not  to 
exceed"  one  percent  and  not  that  it 
shall  be  one  percent.  Also,  the  "not  to 
exceed"  language  is  identical  to  the 
language  of  the  205(g]  reserve  for  State 
administration  vyhich  provides  for  an 
optional  maximum  percentage  rather 
than  a  required  percentage.  40  CFR  Part 
130,  currently  being  revised,  will  govern 
the  use  of  those  funds.  Copies  of  the 
draft  may  be  obtained  from  Carl  Myers 
(WH554)  USEPA,  401  M  SL  S.W., 
Washington,  D.C  20460. 

NEPA  Compliance 

For  NEPA  compliance  to  be  most 
effective,  environmental  issues  must  be 
addressed  in  conjunction  with  plarming 
the  project,  and  traditionally  that  has 
been  done  during  Step  1.  The 
elimination  of  Step  1  and  Step  2  grants 
postpones  official  Federal  involvement 
in  the  project  until  after  plaiming  and 
design  are  complete.  To  avoid  the  design 
of  environmentally  unsound 
alternatives,  the  regulation  encourages 
applicants  to  confer  with  review 
agencies  very  early  in  the  process  and 
request,  in  writing,  that  necessary  NEPA 
determinations  be  made.  In  this  way, 
NEPA  responsibilities  can  be  met  at  the 
appropriate  time,  avoiding  delay  and 
added  expense  that  could  result  from 
postponement. 

Grantees  currently  in  the  facilities 
planning  process  with  Step  1  grant 
assistance  are  bound  by  existing 
regulations  and  grant  agreements  to 
complete  their  environmental 
dociunents  as  plarmed  and  obtain  a 
formal  determination  in  accordance 
with  Part  6  of  this  chapter. 

Financial  Capability 

The  1981  amendments  stress  the 
importance  of  grantee's  financial 
capability  and  their  ability  to  finance 
adequate  operations,  maintenance  and 
replacement  of  facilities  through  their 
user  charge  systems.  Three  of  the 
"limitations  on  awards"  (conditions  that 
must  be  met  before  a  grant  can  be 
awarded)  are  designed  to  ensure 
adequate  financial  capability  and 
management  of  Federally  funded 
treatment  works.  The  applicant  is 
required  to  demonstrate  that  it  has  the 
legal,  institutional,  managerial,  and 


financial  capability  to  ensure  adequate 
building  and  operation,  maintenance 
and  replacement  of  the  treatment  works. 
Further,  the  draft  plan  of  operation, 
required  at  the  time  of  apphcation,  must 
include  "an  adequate  budget  identifying 
the  basis  for  determining  the  annual 
operation  and  maintenance  costs  and 
the  costs  of  persoimel,  material,  energy 
and  administration."  And  finally,  before 
awarding  grant  assistance,  the  Regional 
Administrator  must  approve  a  user 
charge  system  that  will  "produce 
adequate  revenues  required  for  the 
operation,  maintenance  and 
replacement  of  the  system,"  and  that 
contains  an  "adequate  financial 
management  system  that  will  accurately 
account  for  revenues  generated  by  the 
system  and  expenditures  for  operation, 
maintenance  and  replacement  of  the 
treatment  system."  These  requirements, 
in  combination,  are  designed  to  ensure 
that  Federally  funded  facilities  will  be 
financed  and  managed  adequately  to 
meet  the  requirements  of  the  Clean 
Water  Act. 

Phased  Segmented  Projects 

Completing  treatment  works  in  order 
to  receive  the  benefits  of  improved 
water  quaHty  is  a  high  priority  of  the 
program.  The  regulation  encourages 
States  to  give  priority  to  completion  of 
phased/segmented  projects  that  are 
already  underway.  It  also  sets  criteria 
designed  to  ensure  completion  of  waste 
treatment  systems  before  segmenting  or 
phasing  a  new  project. 

Project  Performance 

The  purpose  of  EPA  assistance  is  to 
build  treatment  works  that  have  been 
planned  and  designed  to  meet  the 
enforceable  requirements  of  the  Act.  By 
executing  a  grant  agreement,  the  grantee 
is  obligated  to  build  the  project 
according  to  its  approved  design 
specifications  and  operate  and  maintain 
the  project  during  its  useful  life  to  meet 
the  enforceable  requirements  of  the  Act. 

This  regulation  requires  the  grantee  to 
reach  this  performance  goal  within  a 
year  after  the  project  has  been  put  into 
use  for  its  intended  purpose.  The  costs 
of  architectural,  engineering,  legal, 
technical  and  other  services  necessary 
to  assure  that  the  project  is  built 
according  to  its  design  drawings  and 
specifications  are  allowable  project 
costs. 

The  date  of  initiation  of  operation  is 
determined  by  the  grantee,  in 
consultation  with  the  design  engineer 
and  included  in  the  project  schedule.  To 
assist  in  operating  the  project  during  the 
first  full  year,  the  grantee  shall  procure 
the  services  of  the  engineer  principally 
responsible  for  providing  design 


services  or  the  engineer  principally 
responsible  for  providing  project 
management  services.  The  grantee  is  not 
prohibited  from  requiring,  at  least 
through  the  end  of  the  first  year  of 
operation,  sufficient  assurances, 
guarantees  or  indemnity  or  other 
contracfural  requirements  to  achieve 
this  goal. 

At  the  end  of  the  first  year  of 
operation,  the  grantee  must  certify  to  the 
Regional  Administrator  whether  \he 
project  is  capable  of  meeting  its  design 
specifications  and  the  enforceable 
requirements  of  the  Act.  If  the  project  is 
not  affirmatively  certified,  the  grantee 
must  provide  a  corrective  action  report. 
The  ultimate  cost  of  bringing  the  project 
into  compliance  is  the  responsibility  of 
the  gremtee  except,  as  provided  in  this 
regulation,  for  the  modification  or 
replacement  of  innovative  or  alternative 
technology  projects. 

If,  at  the  end  of  the  first  year,  the 
grantee  is  unable  to  affirmatively  certify 
the  project,  the  grantee  must  also 
commit  itself  to  a  reasonable  date  on 
which  an  affirmative  certification  to  the 
Regional  Administrator  can  be  made.  If 
the  grantee  does  not  bring  the  project 
into  compliance  with  the  design 
specifications  and  enforceable 
requirements  of  the  Act  EPA  will  take 
appropriate  and  prompt  remedial  action. 

Step  2+3 

The  1981  amendments  raise  the  limit 
on  total  project  cost  for  projects  eligible 
for  a  Step  2+3  grant  to  $8  million. 
Although  the  1981  Amendments  prohibit 
the  award  of  grants  solely  for  facilities 
plaiming  or  design,  they  allow  EPA  to 
continue  to  award  combined  design  and 
building  grants  (Step  2+3  grants).  The 
amendments  do  not  require  changes  in 
the  current  Step  2+3  process,  but  based 
on  Congress'  Intent  to  reduce  EPA 
involvement  in  grantees'  design 
activities,  the  Agency  determined  it 
would  be  appropriate  to  use  the 
allowance  system  for  the  design 
segment  of  the  step  2+3  project.  The 
amount  of  the  allowance  will  be  based 
on  the  estimated  Step  3  building  cost  in 
the  Step  2+3  grant  apphcation.  To 
assure  adequate  funds  are  available  for 
design,  the  Agency  has  determined  that 
it  is  appropriate  to  pay  30  percent  of  the 
Federal  share  of  the  allowances  as  soon 
as  requested  after  the  Step  2+3  grant 
award.  EPA  will  pay  an  additional  30 
percent  when  the  design  is  50  percent 
complete.  The  final  portion  of  the 
allowance  will  be  paid  after  the  grantee 
awards  the  prime  subagreement  for 
building  the  project  (see  proposed 
Appendix  B  elsewhere  in  this  issue  of 
the  Federal  Register). 
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Combined  Sewer  Overflow 

The  regulation  incoiporates  two 
provisions  of  the  1981  amendments 
directly  related  to  funding  the  correction 
of  combined  sewer  overflow  problems: 

(1)  Section  35.2024  deals  with  the  use 
after  September  30. 1982.  of  funds  to  be 
appropriated  under  section  201(nK2)  of 
the  Act  for  addressing  impaled  uses  in 
marine  bays  and  estuaries  or  public 
health  risks  resulting  from  combined 
sewer  overflows. 

(2)  Section  35.2024  also  states  that 
after  September  30. 1984  (when 
correction  of  combined  sewer  overflows 
is  no  longer  an  eligible  category),  the 
governor  may  elect  to  use  the  regular 
State  allotment  to  address  impaired  uses 
in  priority  water  quality  areas  due  to  the 
impacts  of  combined  sewer  overflows. 

The  regulation  reflects  the  language  of 
the  conference  committee  report  on  RR. 
4503,  placing  restrictions  on  the  funding 
of  combined  sewer  overflow  correction. 
Directed  at  both  provisions  for  fundmg 
of  combined  sewer  overflow  projects, 
this  language  requires  States  to 
demonstrate  to  EPA  the  necessity  for  the 
project  and  the  specific  benefits  to  be 
achieved. 

Innovative  and  Alternative  (I/A) 
Technology 

The  1981  amendments  continue  and 
expand  the  innovative  and  alternative 
program  by  providing  increased  grants 
for  I/A  projects  and  the  I/A  set-side. 
The  regulation  includes  a  flexible  set- 
aside  which  ranges  from  a  minimum  of  4 
percent  up  to  7^  percent  at  the 
discretion  of  the  Governor  pnmsions  to 
make  grants  for  innovative  and 
alternative  technologies,  in  amounts  up 
to  20  percent  more  than  the  Federal 
share  for  grants  for  conventional 
technologies  as  long  as  the  Federal 
share  totals  no  more  than  95  percent; 
and  provisions  to  include  field  testing 
for  verification  of  design  parameters  for 
higher  risk  technologies  as  an  eligible 
preaward  cost.  EPA  is  incoiporating  the 
innovative  and  alternative  technology 
guidelines  from  Appendix  E  of  the 
existing  re^ilation  into  a  comprehensive 
guidance  document 

State  Certification 

The  1961  amendments  allow  States 
with  delegated  program  authority  to 
certify  that  grant  applications  comply 
with  all  applicable  Federal 
requirements.  The  certification  must  be 
supported  by  docimientation  specified  in 
the  delegation  agreement  and  the 
Regional  Administrator  shall  accept  the 
certification  onless  he  deteimines  the 
State  has  failed  to  adequately  establish 
grounds  for  the  certificatkn  or  that  an 


applicable  requirement  has  not  been 
met  The  amendments  mandate  that 
EPA  accept  or  reject  in  writing  a  fuUy 
certified  appUcation  within  45  days  of 
receipt  or  tiie  application  is 
automatically  amnoved. 

Collection  Systems 

One  commenter  objected  to  the 
requirement  in  5  35.2216  that  new 
collection  systems  can  only  be  funded 
where  the  municipality  was  in  existence 
on  October  18, 1972  and  Uie  bulk  of  the 
expected  flow  is  from  population  in 
existence  on  October  18, 1972.  This 
provision  is  a  revision  of  the  current 
§  35.925-13  whidj  contains  the  same 
1972  population  requirement.  The 
commenter  suggests  that  the  1981 
amendments  extended  the  base  data  for 
new  collection  systems  to  December  29, 
1981.  We  found  no  support  for  this 
suggestion  in  the  amendments  or  the 
legislative  history.  To  the  contrary,  the 
legislative  history  indicates  tiiat  any 
collection  systems  fonded  before  their 
eligibility  expires  on  September  30, 1984, 
will  be  constructed  to  serve  existing 
needs  for  a  commimity  in  existence  in 
1972  and  not  for  future  growth. 

Descriptioo  of  Other  Major  Issues 

Infiltration/Inflow 

To  simplify  the  process  of  detennining 
whether  the  treatment  works  will  be 
subject  to  excessive  infiltration  or 
inflow,  the  regulation  incorporates 
baseline  figures  for  amounts  of 
infiltration  and  inflow  that  are 
considered  non-excessive. 

For  infiltration,  if  the  treatment  plant 
flow  chart  or  a  single  point  flow 
monitoring  at  the  plant  shows  that  the 
average  daily  flow  during  peak 
groundwater  period  is  less  than  120 
gallons  per  capita  per  day.  (gpcd),  the 
system  does  not  have  excessive 
infiltration  and  further  analysis  for 
infiltration  is  not  required.  (The 
nonexcessive  infiltration  rate  inchides 
two  flow  components:  A  national 
average  domestic  wastewater  flow  of  70 
gpcd  and  a  nonexcesnve  infiltration  of 
50  gpcd.}  For  inflow,  if  the  railfall- 
induced  peak  flow  does  not  exceed  2.5 
times  tile  average  design  flow  for  the 
treabnent  plant,  the  system  does  not 
have  excessive  inflow  and  further 
analysis  for  inflow  is  not  required.  (It 
should  be  noted  tiiat  2.5  times  the 
average  design  flow  is  approximately 
equivalent  to  the  peak  diurnal  flow 
generally  used  for  treabnent  plant 
design.) 

When  the  criteria  are  exceeded,  the 
grantee  may  either  proceed  with  further 
study  of  the  sewer  system  and 
determine  the  level  of  nonexcessive 


infiltration  and  inflow  based  on  a  cost- 
effectiveness  analysis:  or,  may  proceed 
witii  b«ibnent  plant  design  without  any 
further  analysis  of  the  sewer  system. 

Under  the  first  option,  the 
municipality  may  select  any  cost 
effective  methods  for  evaluating  the 
sewer  system  under  Uie  study.  Upon 
completion,  the  municipaHty  will 
propose  a  sewer  rehabiKtation  program 
and  specify  the  quantify  of  excessive 
infiltration  and  inflow  to  be  removed 
from  the  system.  The  results  of  tiiis 
rehabilitation  program  will  be  part  of 
the  grantee's  cert^cation  of  project 
performance  at  tiie  end  of  tiie  first  year's 
operation  of  the  fadlify.  The  grantee 
will  be  responsible  for  taking  corrective 
action  to  resolve  any  problems  which 
may  result  from  an  ineffective  sewer 
rehabilitation  program. 

Under  die  second  option,  if  the 
grantee  chooses  to  build  a  project  to 
treat  flows  in  excess  of  the  baseline 
amounts,  grant  assistance  wifl  be 
awarded  only  for  the  baseline  capacify 
of  120  gpcd.  The  grantee  must 
demonstrate  that  the  complete  waste 
treatment  system  is  cost-effective,  that 
funds  for  building  the  treatment  works 
to  treat  the  additional  capacify  will  be 
available,  and  that  an  adfequate  user 
charge  system  ivill  be  implemented. 

Compatible  Industrial  Wastewater 

Section  35ja25(a)  sets  a  test  which 
stipulates  tiiat  grants  will  be  provided 
for  treatment  works  capacify  to 
transport  or  treat  compatible  industrial 
wastewater  only  if  tiie  ti^atment  works 
would  be  eUgible  for  grant  assistance  in 
the  absence  of  the  proposed  industrial 
capacify.  If  the  treatment  works  is 
justified  by  the  need  to  treat  domestic 
wastewater,  then  its  scope  may  be 
expanded  to  accommodate  compatible 
industrial  wastewater.  It  on  the  other 
hand,  the  treatinent  works  would  not  be 
needed  but  for  the  presence  of  industrial 
sources.  EPA  will  not  award  a  grant 

While  this  provision  is  not  explicit  in 
tiie  stabite,  it  reflects  EPA's  traditional 
policy,  which  is  derived  bam  the 
legislative  histoiy  of  the  Qean  Water 
Act  It  is  also  a  reasonable  and 
necessary  management  provision,  given 
the  need  to  limit  Federal  funds  to 
support  projects  with  the  greatest 
potential  for  pabbc  benefit 

Reconstruction  Costs 

EPA's  policy  of  not  providing  FedoflJ 
funds  a  second  time  for  a  fouled  project 
is  included  in  this  regulation  as  an 
unallowable  cost  in  ^>pendix  A.  "Hiis 
does  not  represent  a  new  policy,  but  It 
was  included  in  the  regulation  fbr  the 
first  time  in  the  November  6, 1961 
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proposaL  In  response  to  the  comments 
received  on  the  proposed  regulation,  this 
section  has  been  revised  to  incorporate 
more  flexibility. 

Advanced  Treatment  Reviews 

'  EPA  Headquarters  reviews  of 
advanced  treatment  projects  were 
initiated  at  the  direction  of  Congress  in 
March  1979.  The  1978  oversight  and 
appropriations  hearings  had  focused 
attention  on  the  high  costs  and  often 
marginal  benefits  of  advanced  treatment 
projects.  In  action  approving  the  FY  1979 
appropriation  for  the  construction  grants 
program,  the  House  and  Senate 
Appropriations  Conference  Committee 
agreed  "that  grant  funds  may  be  used 
for  construction  of  new  facilities 
providing  treatment  greater  than 
secondary  only  if  the  incremental  cost  of 
the  advanced  treatment  is  $1  million  or 
less,  or  if  the  Administrator  personally 
determines  that  advanced  treatment  is 
required  and  will  definitely  result  in 
significant  water  quality  and  public 
health  Improvements."  The  incremental 
dollar  limit  for  Headquarters  review 
was  raised  from  $1  million  to  $3  million 
in  FY  1980.  The  FY  1981  appropriations 
legislation  continued  the  Headquarters 
review  requirements. 

Review  procedures  were  set  forth  in 
EPA  poUcy  issued  in  June  1979.  EPA 
agreed  to  revise  the  procedures  in  May 
1980,  and  pubUshed  a  revised  draft  in 
June  1980.  A  final  draft  is  nearing 
pubUcation. 

The  regulation  states,  as  a  limitation 
on  award,  the  requirement  of  the 
appropriations  legislation  that,  prior  to 
the  award  of  grant  assisteuice,  there  be  a 
special  review  under  the  advanced 
treatinent  policy  of  any  project  requiring 
advanced  treatment.  EPA  recomends 
that  the  proposed  advanced  treatment 
projects  be  submitted  for  review  upon 
completion  of  facility  planning.  Since 
the  Congress  has  expressly  restricted 
EPA  &om  delegating  the  Headquarters 
review  of  projects  with  incremental 
advanced  treatment  costs  more  than  $3 
million,  such  reviews  are  not  subject  to 
the  45-day  review  period  provided  for 
states  with  certification  authority  under 
§  35.2042. 

Public  Participation 

Severed  commenters  expressed 
concern  that,  with  the  exception  of  the 
requirement  for  public  hearings  in 
conjunction  with  developing  State 
priority  systems  and  project  priority 
lists,  the  proposed  regulation  relies  on 
Part  25  to  supply  all  further 
requirements  necessary  to  fully  involve 
the  public  in  decisions  relating  to  the 
construction  grants  program.  EPA  is 
fully  committed  to  pubUc  participation 


in  all  its  programs  and  believes  that  Part 
25  affords  every  opportunity  necessary 
and  available  under  the  Clean  Water 
Act  for  public  participation  in  the 
construction  grants  program.  In  addition, 
the  Agency  intends  to  propose  revisions 
to  Part  25  which  will  both  simpUfy  and 
strengthen  the  regulation,  thereby 
reinforcing  EPA's  commitment  to  public 
participation. 

However,  because  the  elimination  of 
Step  1  and  2  grants  effectively  prohibits 
Federal  involvement  in  facilities 
planning  and  design,  neither  provisions 
of  this  subpart  nor  of  Part  25  apply  to 
activities  of  a  potential  grantee  prior  to 
submission  of  the  Step  3  grant 
application.  Grantees  who  request  an 
early  determination  of  NEPA 
compliance  can  take  advantage  of 
involving  the  public  in  Steps  1  and  2 
through  application  of  public 
participation  requirements  of  Part  6. 
Furthermore,  this  regulation  requires  the 
State  to  certify  at  the  time  of  application 
that  there  has  been  adequate  pubUc 
participation  in  accordance  with  State 
and  local  laws. 

Grantee  Certification 

A  section  of  the  proposed  regulation 
would  have  permitted  major  grantees,  if 
approved  as  such  by  the  State  and 
Regional  Administrator,  to  certify 
compliance  with  various  EPA 
requirements  after  approval  of  their 
facilities  plans.  Neither  EPA  nor  the 
States  would  review  docimients  certified 
by  those  grantees. 

That  provision  has  not  been  included 
in  this  interim  fined  regulation.  The 
statutory  prohibition  of  Federal  grant 
assistance  for  Step  1  and  Step  2  will 
reduce  the  delays  grantee  certification 
was  designed  to  eliminate. 

Delegation 

For  the  sake  of  simplicity,  the 
regulation  refers  to  the  role  of  the 
Regional  Administrators.  Delegation  to 
State  agencies  remains  an  integral  part 
of  construction  grants  program 
management.  As  stated  in  S  35.2000(c], 
to  the  extent  that  die  Regional 
Administrator  delegates  responsibility 
to  a  State  agency  under  a  delegation 
agreement,  the  term  "Regional 
Administrator"  is  to  be  read  "State 
agency." 

Project  Schedule 

The  regulation  requires  that  a 
timetable  of  key  project  events  be 
included  in  the  gramt  application.  The 
advice  of  the  grantee's  design  engineer 
should  be  sought  when  developing  the 
schedvde.  The  schedule  should  include 
important  dates  regarding  procurement 
actions,  building  schedule  and  operation 


of  the  project.  If  the  grantee  has  multiple 
projects,  he  must  coordinate  each 
project's  schedule  with  the  others  and 
with  the  State's  project  priority  list  Any 
change  in  the  project  schedule  will 
require  a  formal  grant  amendment  This 
requirement  is  necessary  to  insure  the 
continued  coordination  of  project 
completion  with  permit  and  compliance 
schedules,  court  orders  and  State 
administrative  orders. 

Work  by  Debarred  or  Suspended 
Persons 

EPA  recendy  published  a  notice  of 
proposed  rulemaking  establishing 
procedures  for  debarments  and 
suspensions  under  EPA  assistance 
programs.  40  CFR  Part  32  (47  FR  7194. 
February  17, 1982).  Those  proposed 
regulations  state  that  it  is  EPA's  policy 
to  do  business  only  with  persons  who 
properly  use  Federal  assistance. 

The  purpose  of  S  35.2105  is  to  inform 
EPA  whether  the  appticant  awarded  a 
contract  for  planning  or  design  work  to  a 
debarred,  suspended,  or  excluded 
individual,  organization,  or  unit  of 
government  If  the  applicant  certifies 
that  it  has  made  such  an  award,  EPA 
shall  closely  examine  the  facilities 
plans,  and  design  drawings  and 
specifications  to  determine  whether  to 
.  award  a  Step  3  grant  or  take  other 
appropriate  action. 

Project,  Treatment  Works  and  Complete 
Waste  Treatment  System 

The  terms  project,  treatment  works 
and  complete  waste  treatment  system 
have  specific  meanings  in  this  regulation 
and  should  not  be  used  interchangeably. 
This  reflects  a  consistency  with  the  Act 
and  EPA's  general  regulations  for 
assistance  programs  (40  CFR  Part  30). 

Project  refers  only  to  the  activities  or 
tasks  identified  in  the  grant  agreement 

The  definition  of  treatment  works  is 
essentially  the  same  as  that  contained  in 
section  212  of  the  act  In  the  context  of 
the  Clean  Water  Act  this  is  a  broad 
definition,  including  "any  devices  and 
systems  for  the  storage,  treatment 
recycling,  and  reclamation  of  muidcipal 
sewage,  domestic  sewage,  or  liquid 
industrial  wastes." 

A  complete  waste  treatment  system  is 
the  total  of  all  elements  necessary  for 
the  transport,  treatment  and  ultimate 
disposal  of  treated  wastewater  and 
residuals. 

Building 

The  term  "building"  has  been  used 
throughout  this  regulation  to  describe 
the  principal  activity  to  be  imdertaken 
in  the  grants  program.  That  is,  the 
program  provides  assistance  fbrthe 
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erectioi^  acquisition,  alteration, 
remodeling,  improvement  or  extension 
of  facilities  to  transport  and  treat 
wastewater.  The  term  "building"  is  used 
in  this  regalation  rather  than 
"construction"  (the  term  used  in  the 
past]  because  "construction"  is  defined 
in  the  Act  to  include  facilities  planning 
and  design.  EPA  can  no  longer  award 
grant  assistance  solely  for  those 
activities. 

Appendix  A:  Allowable  Costs 

Appendix  A  has  been  developed  to 
consolidate  all  information  on  allowable 
and  unallowable  costs.  Although  the 
Appendix  contains  primarily  existing 
Agency  policy  found  in  40  C3TI  Part  35, 
the  Handbook  of  Procedures  and 
Program  Requirement  Memoranda,  it 
also  reflects  new  policies  designed  to 
reduce  allowability  necessitated  by 
limited  program  funds.  To  simplify  use 
of  Appendix  A  it  has  been  organized  by 
type  of  cost  i.e.,  travel,  subagreemenl 
costs,  facilities  planning,  small  systems, 
equipment,  etc. 

Regulatioa  Developmeat  Pncess 

This  pro-am  is  Hsted  in  die  Catalog 
of  Federal  Domestic  Assistance  as 
number  66.41ft— Construction  Grants  for 
Wastewater  Treatment  Works. 
Applicants  must  comply  with  all 
applicable  requirements  of  the  Office  of 
Management  and  Budget  (OMB)  Circular 
A-95. 

Under  Executive  Order  12291  EPA  is 
required  to  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
regulatory  impact  analysis  requirements 
of  the  Order  or  whether  it  may  follow 
other  development  procedures.  We  are 
proposing  some  of  these  changes  to 
implement  Pub.  L  96-483,  the  October 
21, 1980,  amendments  to  the  Clean 
Water  Act.  others  to  leduoe  the 
complexity  of  the  regulation,  and  others 
to  implement  the  Municipal  Wastewater 
Treatment  Construction  Grant 
Amendments  of  1981  {Pvb.  L.  07-117).  I 
have  determined  this  regulation  is  not  a 
major  regalation.  and  thus  it  is  not 
subject  to  the  impact  analysis 
requirements  of  Executive  Order  12291. 
Under  the  Paperwork  Redaction  Act  of 
1980  U.S.C.  3501  et  seq.  the  information 
provisions  in  this  rule  have  been  (or  will 
be]  submitted  for  approval  to  the  Office 
of  Management  and  Budget  (OMB). 
They  are  not  effective  until  OMB 
approves  them.  A  notice  of  that 
approval  will  be  published  in  the 
Federal  Register. 

List  of  Subjects  tn  40  CFR  Part  35 

Air  pollution  control.  Grant 
programs — environmental  protection, 
Indians,  Pesticides  and  pests.  Reporting 
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and  leoordkeeping  requirements.  Waste 
treatment  and  di^posaL  Water  pollution 
controL 

This  regulation  was  submitted  to  the 
OfGce  of  Management  and  Budget  for 
review  as  required  by  Executive  Onier 
12291. 

Dated:  May  4. 1982. 
John  W.  Hernandez,  Jr. 

Acting  Administrator. 

PART  35— STATE  AND  LOCAL 
ASSISTANCE 

For  the  reasons  outlined  in  the 
preamble,  Part  35  of  Title  4a  Code  tA 
Federal  Regulations,  is  amended  as  set 
forth  below. 

40  CFR  Part  35  is  amended  by  adding 
a  new  Subpart  I.  to  read  as  follows: 


Subpart  I— Grants  for  Construction  of 
Treatment  Works 

35.2000    Purpose  and  policy. 

35.2005    Definitions. 

35.2010    Allotment:  reaOotment 

35.2015    State  priority  system  and  project 

priority  list 
35.2020    ReMTves. 

35.2023  Water  quality  management 
planniag. 

35.2024  Combiaed  sewer  overflows. 

35.2025  Allowance  and  advance  of 
allowance. 

35.2030  Facilities  plannii^ 

35.2032  Innovative  and  alternative 

technologies. 

35.2034  Privately  owned  individaa!  systems. 

35.2040  Grant  application. 

35.2042  Review  of  grant  applications. 

35.2050  Effect  of  approval  or  certificatkn  cf 

documents. 

35.2100  Limitations  on  award. 

35.2101  Advanced  treatment 

35.2102  Water  quality  management  plans. 

35.2103  Priority  determination. 

35.2104  Funding  and  other  considerations. 

35.2105  Debarment  and  suspension. 

35.2106  Plan  of  operation. 

35.2107  kitermunidpal  service  a^vements. 

35.2108  Segmented  treatment  works. 

35.2109  Step  2-)- 3. 

35.2110  Access  to  individual  systems. 

35.2111  Revised  water  qualify  standards. 

35.2112  Marine  waiver  dischai;ge  applicants. 

35.2113  Environmental  review. 

35.2114  Vahie  engineering. 
35.2116  Ctdlection  system. 
35.2118  Preaward  costs. 
35.2120  Infiltration/Inflow. 

35.2122  Approval  of  user  charge  system  and 
proposed  sewer  use  ordinance. 

35.2123  Reserve  capacity. 

35.2125  Treatment  of  compatible  industrial 

waste. 

35.2130  Sewer  use  ordinance. 

35.2140  User  charge  system. 

35.2152  Federal  share. 

35.2200  Grant  conditions. 

35.2202  Step  2-t-3  projects. 

35.2204  I¥i^  changes. 


Sec. 

35.2206    OperatioB  and  maintMuuioe. 

35.2206    Adoptim  of  sewer  use  ordinaac* 

and  user  ciiai;ge  system. 
35.2210    Land  acquisition  cost  approval 
35.2212    Project  initiation  and  completion. 
35.2214    Project  performance. 
35.2216    Notice  of  building  completion  and 

final  inspection. 
35.2250    Determination  of  allowable  costs. 
35.2280    Advance  purcha  se  of  eligible  land. 
35.2262    Fnading  of  field  testing. 
35.2300    Grant  payments. 
35.2350    Saba^eentent  enfofceaeBt 
Appendix  A    Detenninatioa  of  aBowable 

costs. 

AiAofby:  Sectioiu  101(e),  100(b).  201 
through  205. 207,  XB{A),  210  tiiroagh  212.  21S 
through  217.  304(dK3),  313,  501. 502.  511  and 
516(b)  of  the  Cleaa  Water  Act  as  amemled. 
33  U.SX:  1251  et  seq. 

Subpart  I    OranU  for  Construction  of 
Treatment  Woflcs 

§  35.2000    Purpose  and  poNcy. 

(a)  The  primary  purpose  of  Federal 
grant  assistance  available  under  this 
subpart  is  to  assist  municipalities  in 
meeting  enforoeable  requirements  of  the 
Clean  Water  Act.  particularly, 
applicable  National  PoUntant  Disdui^ 
Elimination  System  (NPDES)  petmit 
requirements. 

(b)  This  subpart  snpf^ments  EPA's 
general  ^ant  r^uiation  (Part  30  of  this 
subchapter),  its  poiilic  participation 
regulation  (Part  25  of  this  subchapter), 
its  procurement  regulation  (Part  33  of 
this  chapter),  its  debarment  regulation 
(Part  32  of  this  subchapter)  and  its 
NEPA  regulation  (Part  6  of  this  chapter), 
and  establishes  requirements  for 
Federal  grant  assistance  for  tiie  building 
of  wastewater  treatment  works.  EPA 
may  also  find  it  necessary  to  publish 
other  requirements  applicable  to  the 
construction  grants  program  in  response 
to  Congressional  action  and  execute 
orders. 

(c)  EPA's  policy  is  to  delegate 
determinations  on  individual  projetrts  to 
State  agencies  to  the  maximum  extent 
possible  (see  Subpart  V).  Throughout 
this  subpart  we  have  used  the  term 
Regional  Administrator.  To  the  extent 
that  the  Regional  Administrator 
delegates  responsilriKty  for  determining 
compliance  with  the  requirements  of  this 
subpart  to  a  State  agency  under  a 
delegation  agreement  (5  35.1030),  the 
term  Regional  Administretor  may  be 
read  State  agency.  This  paragraph  does 
not  affect  the  rights  of  citizens. 
appUcants  or  grantees  provided  in 
Subpart  F. 

(d)  In  accordance  with  the  Federal 
Grant  and  Cooperative  A^eement  Act 
(Pub.  L  95-224)  EPA  will,  when 
substantial  Federal  involvement  is 
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anticipated,  award  assistance  under 
cooperative  agreements.  Throughout  this 
subpart  we  have  used  the  terms  grant 
and  grantee  but  those  terms  may  be 
read  cooperative  agreement  and 
recipient  if  appropriate. 

(e)  From  time  to  time  EPA  publishes 
technical  and  guidance  materials  on 
various  topics  relevant  to  the 
construction  grants  program.  Grantees 
may  find  this  information  useful  in 
meeting  requirements  in  this  subpart. 
These  publications,  including  the  MCD 
and  FRD  series,  may  be  ordered  from: 
EPA,  401  M  St.  SW,  Room  1115  ET,  WH 
547.  Washington.  DC  20460.  In  order  to 
expedite  processing  of  requests,  persons 
wishing  to  obtain  these  publications 
should  request  a  copy  of  EPA  form  7500- 
21  (the  order  form  hsting  all  available 
publications),  from  EPA  Headquarters, 
Municipal  Construction  Division  (WH- 
547)  or  from  any  Regional  Office  of  EPA. 

§35.2005    Definitions. 

(a)  Words  and  terms  not  defined 
below  shall  have  the  meaning  given  to 
them  in  40  CFR  Parts  30  and  33. 

(b)  As  used  in  this  subpart,  the 
following  words  and  terms  mean: 

(1)  "Act "The  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.,  as  amended). 

(2)  "Ad  valorem  tax. "  A  tax  based 
upon  the  value  of  real  property. 

(3)  "Alternative  technology. "  Proven 
wastewater  treatment  processes  and 
techniques  which  provide  for  the 
reclaiming  and  reuse  of  water, 
productivity  recycle  wastewater 
constituents  or  otherwise  eliminate  the 
discharge  of  pollutants,  or  recover 
energy.  Specifically,  alternative 
technology  includes  land  application  of 
effluent  and  sludge;  aquifer  recharge; 
aquaculture;  direct  reuse  (non-potable); 
horticultiu^;  revegetation  of  distiu-bed 
land;  contaiiunent  ponds;  sludge 
composting  and  drying  prior  to  land 
application;  self-sustaining  incineration: 
methane  recovery;  co-disposal  of  sludge 
and  solid  waste  and  individual  and  on- 
site  systems. 

(4)  "Alternative  to  conventional 
treatment  works  for  a  small 
community. "  For  purposes  of  5  5  35.2020 
and  35.2032  a  treatment  works  in  a  small 
community  using  innovative  or 
alternative  technology. 

(5)  "Architectural  or  engineering 
services. "  Consultation,  investigation, 
reporting  and  design  services  offered 
within  the  scope  of  the  practice  of 
architecture  or  professional  engineering 
as  defmed  by  the  laws  of  the  State  or 
territory  in  which  the  grantee  is  located. 

(6)  "Best  Practicable  Waste 
Treatment  Technology  (BPWTT). "  The 
cost-effective  technology  that  can  treat 
wastewater,  combined  ^ewer  overflows, 


nonexcessive  infiltration  and  inflow  and 
residuals  in  publicly  owned  or 
individual  wastewater  treatment  works, 
to  meet  the  applicable  provisions  of: 

(i)  40  CFR  Part  133— secondary 
treatment  of  wastewater 

(ii)  40  CFR  Part  125,  Subpart  G— 
marine  discharge  waivers; 

(iii)  40  CFR  122.62(d)— more  stringent 
water  quality  standards  and  State 
standards:  or 

(iv)  41  Federal  Register  6190— 
Alternative  Waste  Management 
Techniques  for  Best  Practicable  Waste 
Treatment  (treatment  and  discharge, 
land  application  techniques  and 
utilization  practices,  and  reuse). 

(7)  "Building." The  erection, 
acquisition,  alteration,  remodeling, 
improvement  or  extension  of  treatment 
works. 

(8)  "Co//ector  sewer. "The  common 
lateral  sewers,  within  a  publicly  owned 
treatment  system,  which  are  primarily 
installed  to  receive  wastewaters  directly 
from  facilities  which  convey  wastewater 
from  individual  systems,  or  from  private 
property,  and  which  include  service  "Y" 
connections  designed  for  connection 
with  those  facilities  including: 

(i)  Crossover  sewers  connecting  more 
than  one  property  on  one  side  of  a  major 
street,  road,  or  highway  to  a  lateral 
sewer  on  the  other  side  when  more  cost- 
effective  than  parallel  sewers;  and 

(ii)  Pumping  units  and  pressurized 
lines  serving  individual  structures  or 
groups  of  structures  when  such  units  are 
cost-effective  and  are  owned  and 
maintained  by  the  grantee. 

(iii)  This  definition  excludes  other 
facilities  which  convey  wastewater  from 
individual  structures,  from  private 
property  to  the  public  lateral  sewer,  or 
its  equivalent  and  also  excludes 
facilities  associated  with  alternatives  to 
conventional  treatment  works  in  small 
communities. 

(9)  "Combined  sewer. "  A  sewer  that  is 
designed  as  a  sanitary  sewer  and  a 
storm  sewer. 

(10)  "Compatible  industrial  , 
wastewater. "  Wastewater  that  is 
produced  by  an  industrial  user,  has  a 
pollutant  strength  and  other 
characteristics  similar  to  those  of 
domestic  wastewater,  and  can  be 
efficiently  and  effectively  transported 
and  treated  wjth  domestic  wastewater. 
This  definition  includes  wastewater 
from  sanitary  conveniences  at  an 
industrial  user's  facility. 

(11)  "Complete  waste  treatment 
system. "  A  complete  waste  treatment 
system  consists  of  all  the  treatment 
works  necessary  to  meet  the 
requirements  of  title  III  of  the  Act, 
involving:  (i)  The  transport  of 
wastewater  from  individual  homes  or 


buildings  to  a  plant  or  facility  where 
treatment  of  the  wastewater  is 
accomplished:  (ii)  the  treatment  of  the 
wastewater  to  remove  pollutants;  and 
(iii)  the  ultimate  disposal,  including 
recycling  or  reuse,  of  the  treated 
wastewater  and  residues  which  result 
from  the  treatment  process. 

(12)  "Construction. "  Any  one  or  more 
of  the  following:  Preliminary  planning  to 
determine  the  feasibility  of  treatment 
works,  engineering,  architectural,  legal, 
fiscal,  or  economic  investigations  or 
studies,  surveys,  designs,  plans,  working 
drawings,  speciHcations,  procedures, 
field  testing  of  innovative  or  alternative 
wastewater  treatment  processes  and 
techniques  (excluding  operation  and 
maintenance)  meeting  guidelines 
promulgated  under  section  304(d)(3)  of 
the  Act,  or  other  necessary  actions, 
erection,  building,  acquisition, 
alteration,  remodeling,  improvement,  or 
extension  of  freatment  works,  or  the 
inspection  or  supervision  of  any  of  the 
foregoing  items. 

(13)  "Conventional  technology. " 
Wastewater  treatment  processes  and 
techniques  involving  the  treatment  of 
wastewater  at  a  centralized  treatment 
plant  by  means  of  biological  or 
physical/chemical  unit  processes 
followed  by  direct  point  source 
discharge  to  surface  waters. 

(14)  "Domestic  wastewater. " 
Wastewater  of  the  type  commonly 
introduced  into  a  treatment  works  by 
residential  users. 

(15)  "Enforceable  requirements  of  the 
Act "  Those  conditions  or  limitations  of 
section  402  or  404  permits  which,  if 
violated,  could  result  in  the  issuance  of 
a  compliance  order  or  initiation  of  a 
civil  or  criminal  action  under  section  309 
of  the  Act  or  applicable  State  laws.  If  a 
permit  has  not  been  issued,  the  term 
shall  include  any  requirement  which,  in 
the  Regional  Administrator's  judgment, 
would  be  included  in  the  permit  when 
issued.  Where  no  permit  applies,  the 
term  shall  include  any  requirement 
which  the  Regional  Administrator 
determines  is  necessary  for  the  best 
practicable  waste  treatment  technology 
(BPWTT)  to  meet  applicable  criteria. 

(18)  "Excessive  infiltration/ inflow. "  In 
accordance  with  S§  35.2005(b)(27)  and 
(28),  and  §  35.2120,  the  quantities  of 
infiltration/inflow  which  can  be 
economically  eliminated  from  a  sewer 
system  as  determined  in  a  cost- 
effectiveness  analysis  that  compares  the 
costs  for  correcting  the  infiltration/ 
inflow  conditions  to  the  total  costs  for 
transportation  and  treatment  of  the 
infiltration/inflow. 

(17)  "F/e/dtesfang."  Practical  and 
generally  small-scale  testing  of 
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innovative  or  alternative  technologies 
directed  to  verifying  performance  and/ 
or  refining  design  parameters  not 
sufficiently  tested  to  resolve  technical 
uncertainties  which  prevent  the  funding 
of  a  promising  improvement  in 
innovative  or  alternative  treatment 
technology. 

(18)  "Individual  systems. "  Privately 
owned  alternative  wastewater 
treatment  works  (including  dual 
waterless/gray  water  systems)  serving 
one  or  more  principal  residences  or 
small  commercial  establishments. 
Normally  these  are  onsite  systems  with 
localized  treatment  and  disposal  of 
wastewater,  but  may  be  systems 
utilizing  small  diameter  gravity,  pressure 
or  vacuum  sewers  conveying  treated  or 
partially  treated  wastewater.  These 
systems  can  also  include  small  diameter 
gravity  sewers  carrying  raw  wastewater 
to  cluster  systems. 

(19)  "Industrial  user. "  Any 
nongovernmental,  nonresidential  user  of 
a  publicly  owned  treatment  works 
which  is  identified  in  the  Standard 
Industrial  Classification  Manual,  1972, 
Office  of  Management  and  Budget,  as 
amended  and  supplemented,  under  one 
of  the  following  divisions: 

Division  A.  Agriculture.  Forestry,  and  Fishing 

Division  B.  Mining 

Division  D.  Manufactijxing 

Division  E.  Transportation,  Communications, 

Electric  Gas,  and  Sanitary  Services 
Division  I.  Services 

(20)  "Infiltration. "  Water  other  than 
wastewater  that  enters  a  sewer  system 
(including  sewer  service  connections 
and  foundation  drains)  froni  the  ground 
through  such  means  as  defective  pipes, 
pipe  joints,  connections,  or  manholes. 
Infiltration  does  not  include,  and  is 
distinguished  from,  inflow. 

(21)  'Inflow. "  Water  other  than 
wastewater  that  enters  a  sewer  system 
(including  sewer  service  connections) 
from  sources  such  as,  but  not  limited  to, 
roof  leaders,  cellar  drains,  yard  drains, 
area  drains,  drains  from  springs  and 
swampy  areas,  manhole  covers,  cross 
connections  between  storm  sewers  and 
sanitary  sewers,  catch  basins,  cooling 
towers,  storm  waters,  surface  runoff, 
street  wash  waters,  or  drainage.  Inflow 
does  not  include,  and  is  distinguished 
from,  infiltration. 

(22)  "Initiation  of  operation.  "The  date 
specifled  by  the  grantee  on  which  use  of 
the  project  begins  for  the  purposes  that 
it  was  plaimed,  designed,  and  built. 

(23)  "Innovative  technology. " 
Developed  wastewater  treatment 
processes  and  techniques  which  have 
not  been  fully  proven  under  the 
circumstances  of  their  contemplated  use 
and  which  represent  a  significant 


advancement  over  the  state  of  the  art  in 
terms  of  significant  reduction  in  Ufe 
cycle  cost  of  the  project  when  compared 
to  an  appropriate  conventional 
technology. 

(24)  "Interceptor  sewer  "  A  sewer 
which  is  designed  for  one  or  more  of  the 
following  purposes: 

(i)  To  intercept  wastewater  from  a 
final  point  in  a  collector  sewer  and 
convey  such  wastes  directly  to  a 
treatment  facility  or  another  interceptor. 

(ii)  To  replace  an  existing  wastewater 
treatment  facility  and  transport  the 
wastes  to  an  adjoining  collector  sewer 
or  interceptor  sewer  for  conveyance  to  a 
treatment  plant 

(iii)  To  transport  wastewater  from  one 
or  more  municipal  collector  sewers  to 
another  municipality  or  to  a  regional 
plant  for  freatment 

(iv)  To  intercept  an  existing  major 
discharge  of  raw  or  inadequately  treated 
wastewater  for  transport  directly  to 
another  interceptor  or  to  a  treatment 
plant 

(25)  "Interstate  agency. "  An  agency  of 
two  or  more  States  established  under  an 
agreement  or  compact  approved  by  the 
Congress,  or  any  other  agency  of  two  or 
more  States,  having  substantial  powers 
or  duties  pertaining  to  the  control  of 
water  pollution. 

(26)  "Municipality." Pi. city,  town, 
borough,  county,  parish,  district 
association,  or  other  public  body 
(including  an  intermunicipal  agency  of 
two  or  more  of  the  foregoing  entities) 
created  under  State  law,  or  an  Indian 
tribe  or  an  authorized  Indian  tribal 
organization,  having  jurisdiction  over 
disposal  of  sewage,  industrial  wastes,  or 
other  waste,  or  a  designated  and 
approved  management  agency  under 
section  206  of  the  Act 

(i)  This  definition  includes  a  special 
district  created  under  State  law  such  as 
a  water  district  sewer  district  sanitary 
district  utihty  district  drainage  district 
or  similar  entity  or  an  integrated  waste 
management  facility,  as  defined  in 
section  201(e)  of  the  Act  which  has  as 
one  of  its  principal  responsibilities  the 
freatment  transport,  or  disposal  of 
domestic  wastewater  in  a  particular 
geographic  area. 

(ii)  Tnis  definition  excludes  the 
following: 

(A)  Any  revenue  producing  entity 
which  has  as  its  principal  responsibility 
an  activity  other  than  providing 
wastewater  treatment  services  to  the 
general  public,  such  as  an  airport 
tiunpike,  port  facility  or  other  municipal 
utility. 

(B)  Any  special  district  (such  as 
school  dktrict  or  a  pari?  district)  which 
has  the  responsibility  to  provide 
wastewater  treatment  services  in 


support  of  its  principal  activity  at 
specific  facilities,  unless  the  special 
district  has  the  responsibility  under 
State  law  to  provide  wastewater 
treatment  services  to  the  community 
surrounding  the  special  district's  facility 
and  no  other  municipality,  with 
concurrent  jurisdiction  to  serve  the 
community,  serves  or  intends  to  serve 
the  special  district's  facility  or  the 
surrounding  commimity. 

(27)  "Nonexcessive  infiltration. "  The 
quantity  of  flow  which  is  less  than  120 
gallons  per  capita  per  day  (domestic 
base  flow  and  infiltration)  or  the 
quantity  of  infiltration  which  cannot  be 
economicaUy  and  effectively  eliminated 
from  a  sewer  system  as  determined  in  a 
cost-effectiveness  analysis. 

(28)  "Nonexcessive  inflow. "  The 
rainfall  induced  peak  inflow  rate  which 
is  less  than  the  average  design  flow  by 
2.5  times  (approximately  equivalent  to 
the  normal  peak  hydraulic  design  for 
diurnal  flow)  and  which  residts  in 
chronic  operational  problems  during 
storm  events.  These  problems  may 
include  surcharging  backups,  bypasses, 
and  overflows. 

(29)  "Operation  and  Maintenance." 
Activities  required  to  assure  the 
dependable  and  economical  function  of 
treatment  works. 

(i)  Maintenance:  Preservation  of 
functional  integrity  and  efficiency  of 
equipment  and  structures.  TTiis  includes 
preventive  maintenance,  corrective 
maintenance  and  replacement  of 
equipment  as  needed. 

(ii)  deration:  Control  of  the  unit 
processes  and  equipment  which  make 
up  the  treatment  works.  This  includes 
financial  and  persoimel  management 
records,  laboratory  control,  process 
control,  safety  and  emergency  operation 
planning. 

(30)  "Principal  residence. "  For  the 
purposes  of  S  35.2034,  the  habitation  of  a 
family  or  household  for  at  least  51 
percent  of  the  year.  Second  homes, 
vacation  or  recreation  residences  are 
not  included  in  this  definition. 

(31)  "Project  performance  standards." 
The  performance  and  operations 
requirements  applicable  to  a  project 
including  the  enforceable  requirements 
of  the  Act  and  the  specifications  which 
the  project  is  plaimed  and  designed  to 
meet 

(32)  "Priority  water  quality  areaa. " 
For  the  purposes  of  5  35.2015,  specific 
stream  segments  or  bodies  of  water,  as 
determined  by  the  State,  where 
municipal  discharges  have  resulted  in 
the  impairment  of  a  designated  use  or 
significant  public  health  risks,  and 
where  the  reduction  of  poUuticH)  from 
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such  discharges  will  substantially 
restore  surface  or  groundwater  uses. 

(33)  "Project schedule." A.  timetable 
specifying  the  dates  of  key  project 
events  including  public  notices  of 
proposed  procurenaent  actions, 
subagreement  awards,  issuance  of 
notice  to  proceed  with  building,  key 
milestones  in  the  building  schedule, 
completion  of  building,  initiation  of 
operation  and  completion  of  the  project. 

(34)  "Replacement. "  Expenditures  for 
obtaining  and  installing  equipment, 
accessories,  or  appurtenances  which  are 
necessary  during  the  useful  Ufe  of  the 
treatment  works  to  maintain  the 
capacity  and  f>erformance  for  which 
such  works  were  designed  and 
constructed.  The  term  "operation  and 
maintenance"  includes  replacement 

(35)  "Sanitary sewer." K coaAxai 
intended  to  carry  liquid  and  water- 
carried  wastes  &om  residences, 
commercial  buildings,  industrial  plants 
and  institutions  together  with  minor 
quantities  of  ground,  storm  and  surface 
waters  Aat  are  not  admitted 
intentionally. 

(38)  "Services. "  A  contractor's  labor, 
time  or  efforts  which  do  not  involve  the 
delivery  of  a  specific  end  item,  other 
than  documents  which  may  result  from 
the  coRtractor's  labor,  time  or  efforts. 
This  term  shall  not  include  employment 
agreements  or  collective  bargaining 
agreements. 

(37)  "Small  cammatnal 
establishments. "For  purposes  of 

S  35.2034  private  establishments  such  as 
restaurants,  hotels,  stores,  filling 
stations,  or  recreational  facilities  and 
private,  nonprofit  entities  such  as 
churdiea.  schools,  hospitals,  or 
charitable  organizations  with  dry 
weather  wastewater  flows  less  than 
25,000  galloos  per  day. 

(38)  'Small  community. "  For  purposes 
of  §5  35.2020(b)  and  35.2032.  any 
municipality  with  a  population  of  3,500 
or  less,  or  highly  dispersed  sections  of 
large  mimicipalities.  as  determined  by 
the  Regional  Administrator. 

(39)  State. "A  State,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  tlie  Virgin  Islands,  Guam, 
American  Samoa,  the  Trust  Territory  of 
the  Pacific  Islands,  and  tlie 
Commonwealth  of  the  Northern 
Marianas. 

(40)  "State  agency. "  The  State  agency 
designated  by  the  Governor  having 
responsibility  for  enforcing  State  laws 
relating  to  the  abatement  of  water 
pollution. 

(41)  "Storm  sewer. "  A  sewer  demgned 
to  carry  only  storm  waters,  surface  rut- 
off,  street  wash  waters,  and  drainage. 

(42)  'Treatment  works. "  Any  devices 
and  systems  for  ths  storage.  b«atment 


recycling,  and  reclamation  of  municipal 
sewage,  domestic  sewage,  or  liquid 
industrial  wastes  used  to  implement 
section  201  of  the  Act.  ot  necessary  to 
recycle  or  reuse  water  at  the  most 
economical  cost  over  the  useful  life  of 
the  works.  These  include  intercepting 
sewers,  outfall  sewers,  sewage 
collection  systems,  individual  systems, 
pumping,  power,  and  other  equipment 
and  their  appurtenances;  extensions, 
improvement,  remodeling,  additions, 
and  alternations  thereof;  elements 
essential  to  provide  a  reliable  recycled 
supply  such  as  standby  treatment  units 
and  clear  well  facilities;  and  any  worics, 
including  acquisition  of  the  land  that 
will  be  an  integral  part  of  the  treatment 
process  or  is  nsed  for  ultimate  disposal 
of  residues  resiilting  from  such 
treatment  (including  land  for  composting 
sludge,  temporary  storage  of  such 
compost  and  land  used  for  the  storage  of 
treated  wastewater  in  land  treatment 
systems  before  land  application);  or  any 
other  method  or  system  for  preventing, 
abating,  reducing,  storing,  treating, 
separating,  or  disposing  of  municipsl 
waste  or  industrial  waste,  including 
waste  in  combined  storm  water  and 
sanitary  sewer  systems. 

(43)  "Treatment  works  phase  or 
segment. "  A  treatment  works  phase  or 
segment  may  be  any  cost-effective 
portion  of  a  complete  waste  b-eatment 
system  desoibed  in  a  facilities  plan 
under  \  35.2030,  which  can  be  identified 
as  a  contract  or  discrete  subitem  or 
subcontract  Completion  of  building  of  a 
treatmeoft  works  phase  or  segment  may, 
but  need  not  in  and  of  itself,  result  in  an 
operable  treatment  works. 

(44)  "Useful  life. "  The  period  during 
which  a  treatment  works  is  planned  and 
designed  to  be  operated. 

(45)  "User  charge. "  A  charge  levied  on 
users  of  a  treatment  works,  or  that 
portion  of  the  ad  valorem  taxes  paid  by 
a  Bser,  for  the  user's  proportionate  share 
of  the  cost  of  operation  and 
maintenance  (including  replacement)  of 
such  works  under  sections  204(b)(1)(A) 
and  201(h)(2)  of  the  Act  and  this 
subpart. 

(46)  "Vahie engineering." A 
specialized  cost  control  technique  which 
uses  a  systematic  and  creative  approach 
to  identify  and  to  focus  on  unnecessarily 
high  cost  in  a  project  in  order  to  arrive 
at  a  cost  saving  without  sacrificing  ^e 
reliability  or  efficiency  of  the  project. 

935.201t    AHotinsnt;  rssHotmsnt 
(a)  Allotments  are  Bsade  on  a  formula 

or  other  basis  which  Congress  specifies 
for  each  fiscal  year.  The  allotment  for 
each  State  and  the  availability  period 
shall  be  announced  each  fiscal  year  ia 
the  Fedual  Rsgistsc 


(b)  Unless  otherwise  provided  by 
Congress,  all  sums  allotted  to  a  State 
under  Section  205  of  the  Act  shall 
remain  availaUe  for  obligation  until  the 
end  of  one  year  after  the  close  of  the 
fiscal  year  for  which  the  sums  were 
authorized.  Except  as  provided  in 

§  35.2020(a),  sums  not  obligated  at  the 
end  of  that  period  shall  be  immediately 
reallotted  on  the  basis  of  the  same  ratio 
as  applicable  to  sums  allotted  for  the 
then-current  fiscal  year,  but  none  of  the 
funds  reallotted  shall  be  made  available 
to  any  State  which  failed  to  obligate  any 
of  the  fiscal  fear  funds  being  reallotted. 
Any  siun  raaide  available  to  a  State  by 
reallotment  onder  this  section  shall  be 
in  addition  to  any  funds  otherwise 
allotted  to  sach  State  for  grants  under 
this  subpart  during  any  fiscal  year  and 
the  reallotted  funds  shall  be  treated  in 
the  same  manner  as  the  most  recent 
allotment 

(c)  Sums  which  are  deobligated  before 
the  reallotment  date  for  those  funds 
shall  be  reissued  to  Ae  same  State  and 
in  the  same  manner  as  the  allotment 
from  whi<A  such  funds  were  derivedL 
The  date  funds  are  deobligated  is  the 
date  they  are  reissued  to  the  Regional 
Administrator. 

(d)  Sums  which  are  deobligated  after 
the  reallotment  date  for  those  funds 
shall  be  reissued  to  the  same  State  and 
treated  in  the  same  manner  as  ttte  most 
recent  allotment  before  the  deobDgation. 
The  date  funds  are  deobligated  is  the 
date  they  are  reissued  to  the  Regional 
Administrator. 

S3Sl201S    Stats prtortty^staoi and 
project  priority  Jist 

(a)  Geoaral.  The  Regional 
Administrator  will  award  grant 
assistance  from  «mual  aliotments  to 
projects  on  a  State  project  priority  list 
developed  in  accordance  vrith  an 
approved  State  priority  system.  The 
State  priority  system  and  list  must  be 
designed  to  achieve  optimum  water 
quality  management  ctmsistent  with  the 
goals  and  requirement*  of  the  Act  All 
projects  for  building  treatment  works  to 
be  funded  by  EPA  must  be  included  on  a 
state  project  priority  list  except  training 
facilities  funded  under  section  109(b)  of 
the  Act 

(b)  State  priority  system.  The  State 
priority  system  describes  ttie 
methodology  used  to  rank  projects  diat 
are  considered  eligible  for  assistance. 
The  priority  system  should  ^ve  hi^ 
priority  to  pn^ects  hi  prfaxity  water 
quality  neas.  The  priority  system  may 
also  induds  tks  adbnaMstrative, 
management,  and  pubUc  participation 
procedures  esquired  to  develop  and 
revise  ths  State  project  priority  list  The 
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priority  system  includes  at  least  the 
following  elements: 

(1)  Criteria,  (i)  The  priority  system 
shall  include  at  least  the  following 
criteria  for  ranking  projects: 

(A)  The  impainnent  of  classified 
water  uses  resulting  from  existing 
municipal  pollutant  dischai^ges; 

(B)  TTie  extent  of  surface  or  ground 
water  use  restoration  or  public  health 
improvement  resulting  from  the 
reduction  in  pollution. 

(ii)  "ITie  State  may  also  include  in  its 
priority  system  for  ranking  projects 
other  criteria,  such  as  the  use  of 
irmovative  or  alternative  technology;  the 
need  to  complete  a  waste  treatment 
system  for  which  a  grant  for  a  phase  or 
segment  was  previously  awarded,  and; 
the  category  of  need  and  the  existing 
population  affected. 

(2)  Categories  of  need.  All  projects 
must  fit  info  at  least  one  of  the 
categories  of  need  described  in  this 
paragraph  to  be  eligible  for  funding, 
except  as  provided  in  paragraphs 
(b)(2)(iii)  and  (b)(2)(iv)  of  this  section. 
States  will  have  sole  authority  to 
determine  the  priority  for  each  category 
of  need. 

(i)  Before  October  1. 1984,  these 
categories  of  need  shall  include  at  least 
the  following: 

(A)  Secondary  treatment  (category  I); 

(B)  Treatment  more  stringent  than 
secondary  (category  II); 

(C)  Infiltration/iiilow  correction 
(category  IDA)/ 

(D)  Major  sewer  system  rehabilitation 
(category  IIIB); 

(E)  New  collector  sewers  and 
appurtenances  (category  IVA); 

(F)  New  interceptors  and 
appurtenances  (category  IVB); 

(G)  Correction  of  combined  sewer 
overflows  (category  V). 

(ii)  Except  as  provided  in  paragraphs 
(b)(2)(iii)  and  (b)(2)(iv)  of  this  section, 
after  September  30, 1984,  these 
categories  of  need  shall  include  only  the 
following: 

(A)  Secondary  treatment  or  any  cost- 
effective  alternative; 

(B)  Treatment  more  stringent  than 
secondary  or  any  cost-effective 
alternative; 

(C)  New  interceptors  and 
appurtenances;  and 

(D)  Infiltration/inflow  correction, 
(iii)  After  September  30, 1984,  up  to  20 

percent  (as  determined  by  the  Governor) 
of  a  State's  annual  allotment  may  be 
used  for  categories  of  treatment  works 
other  than  those  listed  in  paragraph 
(b)(2)(ii)  above. 

(iv)  After  September  30, 1984, 
notwithstanding  paragraph  (b)(2)(ii)  of 
this  section,  the  Governor  may  include 
in  the  priraity  system  a  category  for 


projects  needed  to  correct  combined 
sewer  overflows  which  result  in 
impaired  uses  in  priority  water  quality 
areas.  Only  projects  which  comply  wiUi 
the  requirements  of  S  35.2024(a)  may  be 
included  in  this  category. 

(c)  Project  priority  list  The  State's 
annual  project  priority  list  is  an  ordered 
listing  of  projects  for  which  the  State 
expects  Federal  financial  assistance. 
The  priority  list  contains  two  portions: 
the  fundable  portion,  consisting  of  those 
projects  anticipated  to  be  funded  from 
the  current  allotment;  and  the  planning 
portion,  consisting  of  projects 
anticipated  to  be  funded  from  future 
authorized  allotments. 

(1)  The  State  shall  develop  the  project 
priority  Ust  consistent  with  the  criteria 
established  in  the  approved  priority 
system.  In  ranking  projects,  the  State 
must  also  consider  total  funds  available, 
needs  and  priorities  set  forth  in 
areawide  water  quahty  management 
plans,  and  any  odier  factors  contained 
in  the  State  priority  system. 

(2)  The  list  shall  include  an  estimate 
of  the  eligible  cost  of  each  project  on  it 

(d)  Public  participation.  (1)  In 
addition  to  any  requirements  in  40  CFR 
Part  25,  the  State  shall  hold  public 
hearings  as  follows: 

(i)  Before  submitting  its  priority 
system  to  the  Regional  Administrator  for 
approval  and  before  adopting  any 
significant  change  to  an  approved 
priority  system;  and 

(ii)  Before  submitting  its  annual 
project  priority  list  to  the  Regional 
Administrator  for  acceptance  and  before 
revising  its  priority  list  unless  the  State 
agency  and  the  Regional  Administrator 
determine  that  the  revision  is  not 
significant 

(2)  Public  hearings  may  be  conducted 
as  directed  in  the  State's  continuing 
planning  process  document  or  may  be 
held  in  conjimction  with  any  regular 
public  meeting  of  the  State  agency. 

(e)  Regional  Administrator  review. 
The  State  must  submit  its  priority 
system,  project  priority  Ust  and 
revisions  of  the  priority  system  or 
priority  list  to  the  Regional 
Administrator  for  review. 

(1)  States  must  revise  their  priority 
systems  to  conform  to  the  requirements 
of  the  Municipal  Wastewater  Treatment 
Construction  Grant  Amendments  of 
1981.  Pub.  L  97-117.  Each  State  must 
submit  its  revised  priority  system  and 
project  priority  list  developed  in 
accordance  with  its  system  by 
September  1, 1982.  No  project  will  be 
funded  after  September  30. 1982,  unless 
it  is  contained  in  a  priority  list  reflecting 
Pub.  L  97-117  which  has  been  accepted 
by  the  R^ional  Administrator. 


(2)  After  submission  and  approval  of 
the  initial  priority  system  and 
submission  and  acceptance  of  the 
project  priority  lists  under  paragraph  (c) 
of  this  section,  the  Slate  may  revise  its 
priority  system  and  list  from  time  to 
time  as  necessary. 

(3)  The  Regional  Administrator  shall 
review  the  State  priority  system  and  any 
revisions  to  insure  that  they  are 
designed  to  obtain  compliance  with  the 
enforcement  requirements  of  the  Act  as 
defined  in  S  35.2005(b}(10).  The  Regional 
Administrator  shall  complete  review  of 
the  priority  system  within  30  days  of 
receipt  of  the  system  from  the  State  and 
will  notify  the  State  in  writing  of 
approval  or  disapproval  of  the  priority 
system,  stating  any  reasons  for 
disapprovaL  i 

(4)  The  Regional  Administrator  will 
review  the  project  priority  list  to  insure 
compliance  with  the  State's  approved 
priority  system.  The  Regional 
Administrator  will  complete  review  of 
the  project  priority  list  within  30  days  of 
receipt  from  the  State  and  will  notify  the 
State  in  writing  of  acceptance  or 
rejection,  stating  the  reasons  for  the 
rejection.  Any  project  which  is  not 
contained  on  an  accepted  priority  list 
will  not  receive  funding. 

(f)  Compliance  with  the  enforceable 
requirements  of  the  Act  (1 )  Except  as 
limited  under  paragraph  (f)(2)  of  this 
section,  the  Regional  Administrator, 
after  a  public  hearing,  shall  require  the 
removal  of  a  specific  project  or  portion 
thereof  from  the  State  project  priority 
list  based  on  a  determination  that  it  will 
not  contribute  to  compliance  with  the 
enforceable  requirements  of  the  Act. 

(2)  The  Regional  Administrator  shall 
not  require  removal  of  projects  in 
categories  under  paragraphs  (b)(2)(i)(D) 
through  (b)(2)(i)(G)  of  this  section  which 
do  not  meet  the  enforceable 
requirements  of  the  Act  unless  the  total 
Federal  share  of  such  projects  would 
exceed  25  percent  of  the  State's  annual 
allotment 

§  35.2020    Reserves. 

In  developing  its  priority  list  the  State 
shall  provide  for  the  establishment  of 
reserves  required  or  authorized  under 
this  section.  The  amount  of  each 
mandatory  reserve  shall  be  based  on  the 
allotment  to  each  State  from  the  annual 
appropriation  under  5  35.2010.  The  State 
may  also  establish  other  reserves  which 
it  determines  appropriate.  States  may 
request  the  Regional  Administrator  to 
release  funds  in  optional  reserves  or 
optional  portions  of  required  reserves 
under  paragraphs  (a),  (b),  (c),  (d)  and  (ej 
of  this  section  for  funding  projects  at 
any  time  before  the  reallotment  date. 
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Except  for  the  reserve  under  paragraph 
(a)  of  this  section,  if  optional  reserves 
are  not  obligated  or  released  before  the 
reallotment  date,  they  shall  be  subject  to 
reallotment. 

(a)  Reserve  for  State  management 
assistance  grants.  Each  State  may 
request  that  the  Regional  Administrator 
reserve,  from  the  State's  annual 
allotment,  up  to  4  percent  of  the  State's 
allotment  based  on  the  amount 
authorized  to  be  appropriated,  or 
$400,000,  whichever  is  greater,  for  State 
management  assistance  grants  under 
Subpart  F  of  this  part.  Grants  may  be 
made  from  these  funds  to  cover  the 
costs  of  administering  activities 
delegated  or  scheduled  to  be  delegated 
to  a  State.  Funds  reserved  for  this 
purpose  that  are  not  obligated  by  the 
end  of  the  allotment  period  will  be 
added  to  the  amounts  last  allotted  to  a 
State.  These  funds  shall  be  immediately 
available  for  obligation  to  projects  in  the 
same  manner  and  to  the  same  extent  as 
the  last  allotmient 

(b)  Reserve  for  alternative  systems  for 
small  communities.  Bsch  State  writh  25 
percent  or  more  rural  population  (as 
determined  by  population  estimates  of 
the  Bureau  of  Census)  shall  reserve  4 
percent  of  the  State's  annual  allotment 
for  alternatives  to  conventional 
treatment  works  for  small  communities. 
The  Governor  of  any  non-rural  State 
may  reserve  up  to  4  percent  of  that 
State's  allotment  for  the  same  purpose. 
In  States  where  the  reserve  is 
mandatory,  these  funds  shall  be 
reallotted  if  not  obligated  during  the 
allotment  period. 

(c)  Reserve  for  innovative  and 
alternative.  Each  State  shall  reserve  not 
less  than  4  percent  nor  more  than  7Vt 
percent  from  its  aiuuial  allotment  to 
increase  the  Federal  share  of  grant 
awards  under  §  36.2032  for  projects 
which  use  innovative  or  alternative 
wastewater  treatment  processes  and 
techniques.  Of  this  amount  not  less  than 
one-half  of  one  percent  of  the  State's 
allotment  shall  be  set  aside  to  increase 
the  Federal  grant  share  for  projects 
using  innovative  processes  and 
techniques.  The  mandatory  4  percent 
reserve  shall  be  reallotted  if  not  used  for 
this  purpose  during  the  allotment  period. 

(d)  Reserve  for  water  quality 
management.  Each  State  shall  reserve 
not  less  than  $100,000  nor  more  than  1 
percent  from  its  FY  1982  and  subsequent 
annual  allotments,  to  carry  out  water 
quaUty  management  plaiming  under 

§  35.2023,  except  that  in  the  case  of 
Guam,  the  Vir^  Islands,  American 
Samoa,  the  Trust  Territory  of  the  Pacific 
Islands  and  the  Commonwealth  of  the 
Northern  Marianas,  a  reasonable 
amount  shall  be  reserved  for  this 


purpose.  Fimds  reserved  for  this  purpose 
shall  be  reallotted  if  not  used  for  this 
purpose  during  the  allotment  period. 

(e)  Reserve  for  Advances  of 
Allowance.  Each  State  shall  reserve  a 
reasonable  portion  of  its  annual 
allotment  not  to  exceed  10  percent  for 
advances  of  allowance  under  S  35.2025. 
Funds  reserved  for  this  purpose  shall  be 
reallotted  if  not  used  for  this  purpose 
diuing  the  allotment  period. 

§  35.2023    Water  OuaHty  Management 
Planning. 

(a)  From  funds  reserved  under 

§  35.2020(d)  the  Regional  Administrator 
shall  make  grants  to  the  States  to  carry 
out  water  quedity  management  plaiming 
including  but  not  limited  to: 

(1)  Identifying  most  cost-effective  and 
locally  acceptable  facility  and  non-point 
measures  to  meet  and  maintain  water 
quality  standards; 

(2)  Developing  an  implementation 
plan  to  obtain  state  and  local  financial 
and  regulatory  commitments  to 
implement  measures  developed  under 
paragraph  (a)(1)-, 

(3)  Determining  the  nature,  extent  and 
causes  of  water  quality  problems  in 
various  areas  of  the  State  and  interstate 
region,  and  reporting  on  these  annually; 
and 

(4)  Determining  those  publicly  owned 
treatment  works  which  should  be 
constructed,  in  which  areas  and  in  what 
sequence,  taking  into  account  the 
relative  degree  of  effluent  reduction 
attained,  the  relative  contributions  to 
water  quality  of  other  point  or  nonpoint 
sources,  and  the  consideration  of 
alternatives  to  such  construction  and 
implementing  section  303(e]  of  the  Act. 

(b)  In  carrying  out  planning  with 
grants  made  under  paragraph  (a),  a 
State  shall  develop  jointly  with  local, 
regional  and  Interstate  entities,  a  plan 
for  carrying  out  the  program  and  give 
funding  priority  to  such  entities  and 
designated  or  undesignated  public 
comprehensive  planning  organizations 
to  carry  out  the  purposes  of  this  section. 

§  35.2024    Comt>ln«d  sewer  overflows. 

(a)  Grant  assistance  from  State 
allotment.  As  provided  in 
S  35.2015(b)(2)(iii),  after  September  30, 
1984.  upon  request  from  a  State,  the 
Administrator  may  award  a  grant  from 
the  State  allotment  for  correction  of 
combined  sewer  overflows  provided 
that  the  project  is  on  the  project  priority 
list  and  it  addresses  impaired  uses  in 
priority  water  quaUty  areas  which  are 
due  to  the  impacts  of  the  combined 
sewer  overflows.  The  State  must 
demonstrate  to  the  Administrator  that 
the  water  quality  goals  of  the  Act  will 
not  be  achieved  without  the  correctioa 


of  the  combined  overflows.  The 
demonstration  shall  at  a  minimum  prove 
that  significant  usage  of  the  water  for 
fishing  and  swimming  vnll  not  be 
possible  without  the  proposed  project 
and  that  the  project  will  result  in 
substantial  restoration  of  an  existing 
impaired  use. 

(b)  Separate  fund  for  combined  sewer 
overflows  in  marine  waters.  (1)  After 
September  30, 1982,  the  Administrator 
may  award  grants  from  funds 
appropriated  under  section  201(n)(2)  of 
the  Act  for  addressing  impaired  uses  or 
public  health  risks  in  priority  water 
quality  areas  in  marine  bays  and 
estuaries  due  to  the  impacts  of 
combined  sewer  overflows.  The 
Administrator  may  award  such  grants 
provided  that  the  water  quality  beneGts 
of  the  proposed  project  have  been 
demonstrated  by  the  State.  The 
demonstration  shall  at  a  minimum  prove 
that  significant  usage  of  the  water  for 
shellfishing  and  swimming  vdll  not  be 
possible  without  the  proposed  project 
for  correcticm  of  combined  sewer 
overflows,  and  the  proposed  project  will 
result  in  substantial  restoration  of  an 
existing  impaired  use. 

(2)  The  Administrabor  shall  establish 
priorities  for  projects  with  demonstrated 
water  quality  beneflts  based  upon  the 
following  criteria: 

(i)  National  or  regional  significance; 

(ii)  Extent  of  water  quaUty  benefits 
that  would  result: 

(iii)  Relationship  of  water  quality 
improvements  to  project  costs. 

§  35.2025    AHowanee  and  advance  of 
allowanca. 

(a)  Allowance.  Step  2-f  3  and  Step  3 
grant  agreements  will  include  an 
allowance  for  faciUties  plarming  and 
design  of  the  project  to  be  determined  in 
accordance  with  Appendix  B  of  this 
subpart. 

(b)  Advance  of  allowance  to  potential 
grant  applicant  (1)  After  appHcation  by 
the  State  (see  S  35.2040(d)),  the  Regional 
Administrator  will  award  a  grant  to  the 
State  in  the  amount  of  the  reserve  under 
S  35.2020(e]  to  advance  allowances  to 
potential  grant  applicants  for  facilities 
planning  and  project  design. 

(2)  The  State  may  request  that  the 
right  to  receive  payments  under  the 
grant  be  assigned  to  specified  potential 
grant  applicants. 

(3)  The  State  may  provide  advances  of 
allowance  only  to  small  communities,  as 
defined  by  the  State,  which  would 
otherwise  be  unable  to  complete  an 
application  for  a  grant  under  §  35.2040  in 
the  judgment  of  the  State. 

(4)  The  advance  shall  not  exceed  the 
federal  share  of  the  estimate  of  the 
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allowance  for  such  costs  which  a 
grantee  w«>uld  receive  under  paragraph 

(a)  of  this  section. 

(5)  In  the  event  a  Step  2+3  or  Step  3 
grant  is  not  awarded  to  a  recipient  of  an 
advance,  the  State  may  seek  repayment 
of  the  advance  on  such  terms  and 
conditions  as  it  may  determine.  When  a 
State  recovers  such  advances  tfiey  shall 
be  added  to  its  most  recent  grant  for 
advances  of  allowance. 

§35.2030    FaciUties  planntog. 

(a)  GeneraL  (l^Facihties  plamnng 
consists  of  those  necessary  plans  and 
studies  which  directly  relate  to 
treatment  works  needed  to  comply  with 
enforceable  requirements  of  the  Act 
Facilities  planning  will  investigate  the 
need  for  proposed  facihties.  Through  a 
systematic  evaluation  of  alternatives 
that  are  feasible  in  light  of  the  unique 
demographic  topographic  hydrologic 
and  institutional  characteristics  of  the 
area,  it  will  demonstrate  that,  except  for 
iimovative  and  alternative  technology 
under  §  35.2032,  the  selected  alternative 
is  cost-effective,  fie.,  is  the  most 
economical  means  of  meeting  the 
applicable  Federal,  State  and  local 
effluent  and  water  quality  or  public 
health  requirements  over  the  useful  life 
of  the  facility  while  recognizing 
environmental  and  other  non-monetary 
considerations].  For  sewered 
communities  widi  a  population  of  10,000 
or  less,  consideration  must  be  given  to 
at  least  one  of  the  following:  facultative 
ponds,  trickling  filters,  or  overltmd  flow 
land  treatment;  and  for  unsewered 
communities  of  19,000  or  less, 
consideration  must  be  given  to  onsite 
systems.  The  fiacilities  plan  will  aiso 
demonstrate  that  the  selected 
alternative  is  implementable  from  legal, 
institutional,  financial  and  management 
standpoints. 

(2)  Grant  assistance  may  be  awarded 
before  certification  of  the  facihties  plan 
if: 

(i)  The  Regional  Administrator 
determines  that  applicable  statutory  and 
regulatory  requirements  fincluding  Part 
6)  have  been  met;  that  the  facilities 
planning  related  to  the  project  has  been 
substantially  completed;  and  that  die 
project  for  which  grant  assistance  is 
awarded  will  not  be  significantly 
affected  by  the  completion  of  the 
facilities  plan  and  will  be  a  component 
part  of  the  complete  waste  treataient 
system;  aad 

(ii)  The  apphcant  agrees  to  complete 
the  facilities  plan  on  a  schedule  the 
State  accepts  and  such  schedule  is 
inserted  as  a  special  condition  of  \ke 
grant  agreement 

(b)  Facihties  plan  conlaita.  A 
completed  tacihties  plan  most  include: 


(1)  A  description  of  both  the  proposed 
treatment  works,  and  the  complete 
waste  treatment  system  of  which  it  is  a 
part. 

(2)  A  description  of  the  Best 
Practicable  Wastewater  Treatment 
Technology  (H>WTT).  (See  §  35.2005 
(b)(6).) 

(3)  A  cost  effectiveness  analysis  of  the 
feasible  conventional,  innovative  and 
alternative  wastewater  treatment 
works,  processes  and  techniques 
capable  of  meeting  the  appUcable 
Federal,  Slate  and  local  effluent  water 
quality  and  pubhc  health  requirements. 
The  monetary  costs  to  be  considered 
must  include  die  present  worth  or 
equivalent  annual  value  of  all  capital 
costs  and  operation,  maintenance  and 
replacement  costs.  The  current  interest 
rate  established  by  the  Water  Resources 
Coimcil  shall  be  used  as  the  discount 
rate  in  the  cost-effectiveness  analysis. 
The  population  forecasting  in  the 
analysis  shall  be  consistent  with  current 
State  projectiDns  and  with  those  used  in 
the  most  recently  completed  Needs 
Survey.  A  cost-effectiveness  analysis 
must  include: 

(i)  An  evaluatiim  vt  altematiTe  flow 
reduction  metiiods.  (If  the  grant 
applicant  demonstrates  that  the  existing 
average  daily  base  flow  (ADBF)  from 
the  area  is  less  than  70  gallons  per 
capita  per  day  [gpcd],  or  if  the  Regional 
Administrator  determines  the  area  has 
an  effective  existing  flow  reduction 
program,  additional  flow  reduction 
evaluation  is  not  required.) 

(ii)  A  description  of  the  relationship 
between  the  capacity  of  alternatives  and 
the  needs  to  be  served,  including 
capacity  for  future  growth  expected 
after  the  treatment  works  become 
operational: 

(iii)  An  evaluation  of  improved 
effluent  quality  attainable  by  upgrading 
the  operation  and  maintenance  and 
efficiency  of  existing  facilities  as  an 
alternative  or  supplement  to 
construction  of  new  facilities; 

(iv)  An  evaluation  of  the  alternative 
methods  for  the  reuse  or  ultimate 
disposal  of  treated  wastewater  and 
sludge  material  resulting  &x)m  the 
treatment  process. 

(v)  A  consideration  of  systems  with 
revenue  generating  applications; 

(vi)  An  evaluation  of  opportunities  to 
reduce  use  oi,  or  recover  enei;gy, 

(vii)  Cost  information  on  total  capital 
costs,  and  annual  operation, 
maintenance  and  refUacement  costs,  as 
well  as  estimated  anmml  or  monthly 
costs  to  residential  and  industrial  users. 

(4)  A  demonstration  of  the  non- 
existence or  possible  existence  of 
excessive  infiltration/inflow  m  the 
sewer  system. 


(5)  An  analysis  of  the  potential  open 
space  and  recreation  opportunities 
associated  with  the  project 

(6)  An  adequate  evaluation  of  the 
environmental  impacts  of  alternatives 
under  Part  6  of  this  chapter. 

(7)  For  the  selected  alternative,  a 
concise  descriptioD  at  an  appropriate 
level'of  detail  of  at  least  the  following: 

(i)  Estimated  capital  construction  and 
operation  and  maintenance  costs, 
(identif^g  the  Federal,  State  and  local 
shares),  and  a  description  of  the  manner 
in  which  local  costs  will  be  financed: 

(ii)  Estimated  cost  of  fiiture  expansion 
and  long  term  needs  for  reconstruction 
of  facilities  following  their  useful  life: 

(ill)  Cost  impacts  on  wastewater 
system  users;  and 

(iv)  Institutional  and  management 
arrangements  necessary  for  successfid 
implementation. 

(c)  Submission  and  review  of  facilities 
plan.  Each  facilities  plan  must  be 
submitted  to  die  State  agency  for 
review.  EPA  recommends  that  potential 
grant  appUcants  confer  with  State 
reviewers  early  in  the  facilities  plannmg 
process.  In  addition,  a  potential  grant 
apphcant  may  request  m  writing  from 
the  State  and  EPA  an  early 
determination  under  Part  6  of  this 
chapter  of  the  appropriateness  of  a 
categorical  exclusion,  the  scope  of  the 
environmental  information  document  or 
the  early  preparation  <rf  an 
environmental  impact  statement 

§35.2032    lnnaMaliv»and  attenwfive 
tectmologtes. 

(a)  Funding  for  innovative  and 
alternative  technologies.  Projects  or 
portions  of  projects  using  unit  processes 
or  techniques  which  the  Regional 
Administrator  determines  to  be 
innovative  or  altematire  technology 
shall  receive  increased  grants  under 
§  35.2152. 

(1)  Only  fimds  finm  the  reserve  in 
§  35.2020(c]  shall  be  used  to  increase 
these  grants. 

(2)  If  the  project  is  an  alternative  to 
conventional  treatment  works  for  a 
smaQ  community,  funds  &x)m  the  reserve 
in  §  35.2020(b)  may  be  used  for  the  75 
percent  portion,  or  any  lower  Federal 
share  of  the  grant  as  determined  under 

S  35.2152. 

(b)  Cost-effectiveness  preference.  The 
Regional  Administrator  may  award 
grant  assistance  for  a  treatment  works 
or  portion  of  a  treatment  works  using 
innovative  or  alternative  technologies  if 
the  total  present  worth  cost  of  the 
treatment  works  for  which  the  grant  is 
to  be  made  does  not  exceed  the  total 
present  worth  cost  of  the  most  cost- 
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effective  conventional  alternative  by 
more  than  15  percent. 

(1)  Privately-owned  individual 
systems  (§  35.2034)  are  not  eligible  for 
this  preference. 

(2)  Only  the  innovative  or  alternative 
portions  of  such  works  shall  receive 
increased  grants  under  §  35.2152. 

(3)  If  the  present  worth  costs  of  the 
conventional  unit  processes  are  more 
than  50  percent  of  the  present  worth 
cost  of  the  treatment  works,  the  cost- 
effectiveness  preference  applies  only  to 
the  noncortventional  components. 

(c)  Modification  or  replacement  of 
innovative  and  alternative  projects.  The 
Regional  Administrator  may  award 
grant  assistance  to  fund  100  percent  of 
the  allowable  costs  of  the  modification 
or  replacement  of  any  project  funded 
with  increased  grant  funding  in 
accordance  with  paragraph  (a)  of  this 
section  if  he  determines  that: 

(1)  The  innovative  or  alternative 
elements  of  the  project  have  caused  the 
project  or  significant  elements  of  the 
complete  waste  treatment  system  of 
which  the  project  is  part  to  fail  to  meet 
project  performance  standards; 

(2)  The  failure  has  significantly 
increased  operation  and  maintenance 
expenditures  for  the  project  or  the 
complete  waste  treatment  system  of 
which  the  project  is  part;  or  requires 
significant  additional  capital 
expenditures  for  corrective  action; 

(3)  The  failure  has  occurred  prior  to 
two  years  after  initiation  of  operation  of 
the  project;  and 

(4)  The  failure  is  not  attributable  to 
negligence  on  the  part  of  any  person. 

$35.2034    Privately  owned  kidivkiual 
systems. 

(a)  An  eligible  applicant  may  apply 
for  a  grant  to  build  privately  owned 
treatment  works  serving  one  or  more 
principal  residences  or  small 
commercial  establishments. 

(b]  In  addition  to  those  applicable 
limitations  set  forth  in  S  35.2100  through 
S  35.2125  the  grant  applicant  shall: 

(1)  Demonstrate  that  the  total  cost  and 
environmental  impact  of  building  the 
individual  system  will  be  less  than  the 
cost  of  a  conventional  system; 

(2)  Certify  that  the  principal  residence 
or  small  commercial  establishment  was 
constructed  before  December  27, 1977, 
and  inhabited  or  in  use  on  or  before  that 
date; 

(3)  Apply  on  behalf  of  a  number  of 
individual  units  to  be  served  in  the 
facilities  planning  area; 

(4)  Certify  that  public  ownership  of 
such  works  is  not  feasible  and  list  the 
reasons;  and 

(5)  Certify  that  such  treatment  works 
will  be  properly  operated  and 


maintained  and  will  comply  with  all 
other  requirements  of  section  204  of  the 
Act. 

§35.2040    Grant  appNeation. 

Applicants  for  Step  2+3  or  Step  3 
assistance  shall  submit  applications  to 
the  State  agency.  In  addition  to  the 
information  required  in  Part.30,  Subpart 
B  of  this  subchapter,  applicants  shall 
provide  the  following  iniormation: 

(a)  Step  2+3:  Combined  design  and 
building  of  a  treatment  works.  An 
application  (EPA  form  5700-32)  for  Step 
2  +  3  grant  assistance  shall  include: 

(1)  A  facilities  plan  in  accordance 
with  §35.2030  except  as  provided  under 
$35.2030(a](2): 

(2)  Conunents  of  appropriate 
clearinghouses  in  accordance  with  the 
Office  of  Management  and  Budget 
Circular  A-OS,  as  revised  (see  §30.305  of 
this  subchapter);  and 

(3)  Certification  from  the  State  that 
there  has  been  adequate  public 
participation  based  on  State  and  local 
statutes; 

(4)  Notification  of  any  advance 
received  under  §  35.2025(b); 

(5)  Evidence  of  compliance  with  all 
applicable  limitations  on  award 

(§§  35.2100  through  35.2125). 

(b)  Step  3:  Building  of  a  treatment 
works.  An  application  (EPA  form  5700- 
32)  for  Step  3  grant  assistance  shall 
include: 

(1)  A  facilities  plan  prepared  in 
accordance  with  §  35.2030,  except  as 
provided  under  f  35.2030(a)(2); 

(2)  Conunents  of  appropriate 
clearinghouses  in  accordance  with  the 
Office  of  Management  and  Budget 
Circular  A-85,  as  revised  (see  §  30.305  of 
this  subchapter); 

(3)  Certification  from  the  State  that 
there  has  been  adequate  public 
participation  based  on  State  and  local 
statutes; 

(4)  Notification  of  any  advance 
received  under  §  35.2025(b); 

(5)  Evidence  of  compliance  with  all 
applicable  limitations  on  award 

(§§  35.2100  through  35.2125); 

(6)  Final  design  drawings  and 
specifications; 

(7)  The  project  schedule;  and 

(8)  In  the  case  of  an  application  for 
Step  3  assistance  that  includes  the 
acquisition  of  eligible  real  property,  a 
plat  which  shows  the  legal  description 
of  the  property  to  be  acquired,  a 
preliminary  layout  of  the  distribution 
and  drainage  systems,  and  an 
explanation  of  the  intended  method  of 
acquiring  the  real  property  (see  40  CFR 
Part  4). 

(c)  Training  facility  prefect.  An 
application  for  a  grant  for  construction 
and  support  of  a  training  facility, 


facilities  or  training  programs  under 
section  109(a)  of  the  Act  shall  include: 

(1)  A  written  commitment  bom  the 
State  agency  to  carry  out  at  such  facility 
a  program  of  training; 

(2)  Comments  of  appropriate 
clearinghouses  in  accordance  with  the 
Office  of  Management  and  Budget 
Circidar  A-95,  as  revised  (see  §  30.305  of 
this  subchapter);  and 

(3)  If  a  facility  is  to  be  built,  an 
engineering  report  including  facility 
design  data  and  cost  estimates  for 
design  and  building. 

(d)  Grants  to  States  for  advance  of 
allowances.  State  applications  for 
advance  of  allowances  to  small 
communities  shall  be  on  EPA  form  5700- 
31,  Application  for  Federal  Assistance 
(short  form). 

§  35.2042    Review  of  grant  applications. 

(a)  All  States  shall  review  grant 
applications  to  ensure  that  they  are 
complete.  When  the  State  determines 
the  proposed  project  is  entitled  to 
priority  it  shall  forward  the  State 
priority  certification  and,  except  where 
application  review  is  delegated,  the 
complete  application  to  the  Regional 
Administrator  for  review. 

(b)(1)  All  States  delegated  authority  to 
manage  the  construction  grants  program 
under  section  205(g)  of  the  Act  and 
Subpart  F  of  this  part  shall  furnish  a 
written  certification  to  the  Regional 
Administrator,  on  a  project-by-project 
basis,  stating  that  the  applicable  Federal 
requirements  within  the  scope  of 
authority  delegated  to  the  State  under 
the  delegation  agreement  have  been 
met.  The  certification  must  be  supported 
by  documentation  specified  in  the 
delegation  agreement  and  will  be  made 
available  to  the  Regional  Administrator 
upon  request.  The  Regional 
Administrator  shall  accept  the 
certification  luiless  he  determines  the 
State  has  failed  to  adequately  establish 
grounds  for  the  certification  or  that  an 
applicable  requirement  has  not  been 
met. 

(2)  When  EPA  receives  a  certification 
covering  all  applicable  Federal 
requirements,  the  Regional 
Administrator  shall  approve  or 
disapprove  the  grant  within  45  calendar 
days  of  receipt  of  the  certification.  The 
Regional  Administrator  shall  state  in 
writing  the  reasons  for  any  disapproval 
and  he  shall  have  an  additional  45  days 
to  review  any  subsequent  revised 
submissions. 

(c)  Applications  for  assistance  for 
training  facilities  funded  under  section 
109(b)  and  for  State  advances  of 
allowance  under  section  20l(l](l]  of  the 
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Act  and  9  35.2025  will  be  reviewed  in 
accordance  with  40  CFR  30  Subpart  B. 

§35.2050    Eftoct  of  approval  w 
certificatioa  of  docuroonta^ 

Review  or  approval  of  facilities  plans.^ 
design  drawings  and  specifications  oi 
other  documents  by  or  for  EPA  is  for 
administrative  purposes  only  and  does 
not  relieve  the  grantee  of  its 
responsibility  to  properly  plan,  design, 
build  and  effectively  operate,  and 
maintain  the  treatment  works  described 
in  the  grant  agreement  as  required  under 
law,  regulations,  permits,  and  good 
management  practices.  EPA  is  not 
responsible  for  increased  building  costs 
resulting  from  defects  in  the  plans, 
design  drawings  and  specifications  or 
other  subagreement  documents,  except 
as  provided  in  Appendix  A. 

§  35.2 1 00    LimitatkMw  oa  award. 

Before  awarding  grant  assistance  for 
any  projicct  the  Regional  Administrator 
shall  determine  that  the  applicaM  and 
the  applicant's  project  have  met  all  of 
the  applicable  requirements  of  §  35.2040 
and  §§  35.2100  through  35.2125. 

§  35.2 1 0 1    AcKanced  treatmont 

As  required  by  the  provisions  in  EPA 
appropriations  legislation,  projects 
proposing  advanced  treatment  shall  be 
awarded  grant  assistance  only  after  the 
project  has  been  reviewed  under  EPA's 
advanced  treatment  review  policy.  EPA 
recommends  that  potential  grant 
applicantli^  obtain  this  review  prior  to 
initiation  of  design. 

§  35.2102    Water  quaiity  managamant 
plans. 

The  project  shall  be  consistent  with 
the  approved  element  of  any  applicable 
water  quaBty  management  (WQM]  plan 
approved  under  section  208  or  section 
303(e)  of  tihe  Act;  and  the  applicant  shall 
be  the  wastewater  management  agency 
designated  in  any  WQM  plan  certified 
by  the  Governor  and  approved  by  the 
Regional  Administrator. 

§35.2103    Priorfty  datemiination. 

The  project  shall  be  entitled  to 
priority  in  accordance  with  §  35.2OT5, 
and  the  award  of  grant  assistance  for 
the  project  shall  not  jeopardize  the 
funding  ol  any  treatment  works  of 
higher  priority  under  the  approved 
priority  system. 

§  35.2 1 04    Funding  and  other 
considerations. 
The  applicant  shall: 

(a)  Agree  to  pay  the  non-Federal 
project  costs; 

(b)  Demonstrate  Ae  legal, 
institutional  managerial,  and  financial 
capability  to  ensure  adequate  building 


and  operation,  maintenance  and 
replacement  of  die  treatment  works 
throughout  the  applicanf  s  jurisdiction 
including  the  ability  to  comply  with 
§  30.340-2  of  this  subchapter,  and 

(c)  Certify  that  it  has  not  violated  any 
Federal,  State  or  local  law  pertaining  to 
fraud,  bribery,  graft,  kickbacks, 
collusion,  conflict  of  interest  or  odier 
unlawful  or  corrupt  practice  relating  to 
or  in  connection  with  facilities  planning 
or  design  work  on  a  wastewater 
treatment  works  project. 

§  35.2105    Debarment  and  auapanakinw 

The  applicant  shall  indicate  whedier 
it  used  the  services  of  any  individual, 
organization,  or  unit  of  government  for 
facilities  planning  or  design  work  whose 
name  appears  on  the  master  list  of 
debarments,  suspensions,  and  voluntary 
exclusions.  See  40  CFR  §  32.400.  If  the 
applicant  indicates  it  has  used  the 
services  of  a  debarred  individual  or  firm 
EPA  will  chosely  examine  the  facilities 
plan,  design  drawings  and  specifications 
to  determine  whether  to  award  a  grant. 
EPA  wiU  also  dctenniiie  whether  the 
applicant  should  be  found  non- 
responsible  under  §  30.34O-2  of  this 
subchapter  or  be  the  subject  of  possible 
debarment  or  suspension  under  Part  32 
of  this  subchapteK 

§  35.2106    Plan  of  operation. 

The  applicant  shall  submit  a  draft 
plan  of  operation  that  addresses 
development  of:  an  operation  and 
maintenance  manual;  an  emergency 
operating  program;  personnel  training; 
an  adequate  budget  identifying  the  basts 
for  detennining  the  annual  operation 
and  maintenance  costs  and  the  costs  of 
personnel,  material,  ener^  and 
adminiatiFaticn;  operational  reports; 
laboratory  testing  needs;  and  an 
operation  and  maintenance  program  for 
the  complete  waste  treatment  system. 

§  35.2107    rntermunicipal  service 
agreements. 

If  the  project  will  serve  two  or  more 
municipalities,  tfie  applicant  shall 
submit  the  executed  intermunicipal 
agreements,  contracts  or  other  legally 
binding  instruments  necessary  for  the 
financing,  boildmg  and  operation  of  the 
proposed  treatment  works.  This 
reqm'rement  may  be  waived  provided 
the  applicant  can  demonstrate: 

(a)  That  such  an  agreement  is  already 
in  place:  or 

(b)  Evidence  of  historic  service 
relationships  for  WHter  snpply, 
wastewater  or  other  services  between 
the  affected  connntmities  regardless  of 
the  existence  of  formal  agreements;  or 

(cj  That  the  fmancial  strength  of  the 
supplier  agency  is  adequate  to  continue 


the  project  even  if  one  of  the  proposed 
customer  agencies  failv  to  participate. 


§35.2106 

Grant  funding  may  be  awarded  for  a 
phase  or  segment  of  a  treatment  works, 
subject  to  the  limitations  of  |  35.2123. 
although  that  phase  or  segment  does  not 
residt  in  compliance  with  the 
enforceable  requirements  of  the  Act, 
provided: 

(a)  The  applicant  agrees  to  complete 
the  treatment  works  of  which  the  phase 
or  segment  is  a  part  according  to  a 
schedule  specified  in  the  grant 
agreement  regardless  of  whether  or  not 
grant  funding  is  available  for  the 
remaining  phases  or  segments;  and 

(b)  One  or  more  of  the  foUowing 
conditions  exist: 

(1)  The  Federal  share  of  the  cost  of 
building  the  treatment  works  wotdd 
require  a  disproportionate  share  of  the 
State's  aimnal  aRotment  relative  to 
other  needs  or  woidd  require  a  major 
portion  of  the  State's  annual  allotment; 

(2)  The  period  to  complete  the 
building  of  the  treatment  works  wiH 
cover  three  years  or  more;  or 

(3)  The  treatment  works  must  be 
phased  or  segmented  to  meet  the 
requirements  of  a  Federal  or  Slate  court 
order. 

§35.2109    Step  2 +  3. 

The  Regional  Administrator  nay 
award  a  Step  2-1-3  grant  which  will 
provide  the  Federal  share  of  an 
allowance  under  Appendix  B  and  the 
estimated  allowable  coat  of  buildin§  the 
project  only  if: 

(a)  7'he  population  of  the  applicant 
municipality  is  25,000  or  less  according 
to  the  most  recent  U.S.  Census; 

(b)  The  total  Step  3  bniTdtng  cost  is 
estimated  to  be  $8  million  or  less;  and 

(c)  The  project  is  not  for  a  treatment 
works  phase  or  segment. 

§35.211*    Aceese  to  individual  systaoH. 

Applicants  for  privatefy  owned 
individual  systems  shaH  provide 
assurance  of  access  to  the  systems  at  aQ 
reasonable  times  for  such  purp>oses  as 
inspection,  monitoring,  building, 
operation,  rehabilitation  and 
replacement. 


§35.2111     Revised 
standards. 


anrtar  quality 


After  December  29, 1984.  no  grant 
assistance  can  be  awarded  in  a  State 
which  has  foiled  to  review  and  revise  as 
appropriate  Its  water  quality  standards 
or  ado[>t  new  standards  under  section 
303(c)  of  Act  unless  Ae  State  has  m 
good  faith  submitted  such  water  qpality 
standards  and  die  Regional 
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Administrator  has  failed  to  act  on  them 
witliin  120  days  of  receipL 

§  35.21 12    ItartiM  waiver  discharge 
applicants. 

If  the  applicant  is  also  an  applicant 
for  a  secondary  treatment  requirement 
waiver  under  section  301(h)  of  the  Act,  a 
plan  must  be  submitted  which  contains 
a  modified  scope  of  work,  a  schedule  for 
completion  of  Uie  less-than-secondary 
facility  and  an  estimate  of  costs 
providing  for  building  the  proposed  less- 
than-secondary  facilities,  including 
provisions  for  possible  future  additions 
of  treatment  processes  or  techniques  to 
meet  secondary  treatment  requirements. 

§  35.21 13    Enviroranental  review. 

(a)  The  environmental  review 
required  by  Part  6  of  this  Chapter  must 
be  completed  before  submission  of  any 
application.  The  potential  applicant 
should  work  with  the  State  and  EPA  as 
early  as  possible  in  the  facihties 
planning  process  to  ascertain  the 
appropriateness  of  a  categorical 
exclusion,  a  finding  of  no  significant 
impact,  or  an  environmental  impact 
statement. 

(b)  In  conjunction  with  the  facilities 
planning  process  as  described  in 

§  35.2030(c],  a  potential  applicant  may 
request,  in  writing,  that  EPA  make  a 
formal  determination  under  Part  6  of  this 
chapter. 

§  35.21 14    Value  engineering. 

The  applicant  shall  conduct  value 
engineering  if  the  total  estimated  cost  of 
building  the  treatment  works  is  more 
than  $10  million.  The  value  engineering 
recommendations  shall  be  implemented 
to  the  maximum  extent  feasible. 

§35.2116    Collection  system. 

If  the  project  involves  collection 
system  work,  such  work: 

(a)  Shall  be  for  the  replacement  or 
major  rehabilitation  of  an  existing 
collection  system  which  was  not  built 
with  Federal  funds  awarded  on  or  after 
October  18, 1972,  and  shall  be  necessary 
to  the  integrity  and  performance  of  the 
complete  waste  treatment  system 
serving  the  municipality;  or 

(b)  Shall  be  for  a  new  cost-effective 
collection  system  in  a  municipality  in 
existence  on  October  18, 1972,  which 
has  sufficient  existing  or  planned 
capacity  to  adequately  treat  such 
collected  wastewater  and  where  the 
bulk  (generally  two-thirds)  of  the 
expected  flow  (flow  fi-om  existing  plus 
future  residential  users)  will  be  from  the 
resident  population  on  October  18, 1972. 
The  expected  flow  will  be  subject  to  the 
limitations  for  interceptors  contained  in 
§35.2123.  If  assistance  is  awarded,  the 
grantee  shall  provide  assurances  that 


the  existing  population  will  connect  to 
the  collection  system  within  a 
reasonable  time  after  project 
completion. 

§  35.21 18    Preawafd  costs. 

(a)  EPA  will  not  award  grant 
assistance  for  Step  2 -(-3  and  Step  3  work 
performed  before  award  of  grant 
assistance  for  that  project,  unless 
permitted  under  paragraph  (b)  of  this 
section. 

(b)(1)  In  emergencies  or  instances 
where  delay  could  result  in  significant 
cost  increases,  the  Regional 
Administrator  may  approve  preliminary 
Step  3  work  (such  as  procurement  of 
major  equipment  requiring  long  lead 
times,  field  testing  of  innovative  and 
alternative  technologies,  minor  sewer 
rehabilitation,  acquisition  of  eligible 
land  or  of  an  option  for  the  purchase  of 
-eligible  land,  or  advance  building  of 
minor  portions  of  treatment  works), 
after  completion  of  the  environmental 
review  a  required  by  S  35.2113. 

(2)  If  the  Regional  Administrator 
approves  preliminary  Step  3  work,  such 
approval  is  not  an  actual  or  implied 
commitment  of  grant  assistance  and  the 
applicant  proceeds  at  its  own  risk.  Any 
procurement  is  subject  to  the 
requirements  of  40  CFR  Part  33. 

§  35.2120    InfHtratlon/lnflow. 

(a)  The  applicant  shall  demonstrate  to 
the  Regional  Administrator's 
satisfaction  that  each  sewer  system 
discharging  into  the  proposed  treatment 
works  project  is  not  or  will  not  be 
subject  to  excessive  infiltration/inflow. 

(b)  If  flow  rates  exceed  120  gallons  per 
capita  per  day  during  high  groimd  water 
period  or  2.5  times  the  average  design 
flow  during  a  rain  storm  the  applicant 
may  select  either  to: 

(1)  Request  the  Regional 
Administrator  to  determine  that  he  may 
proceed  without  further  flow  analysis,  in 
which  case  the  Federal  share  of  the 
project  cost  will  be  limited  to  that 
portion  of  the  project  having  a  capacity 
of  up  to  120  gallons  per  capita  per  day; 
or 

(2)  Perform  a  study  of  the  sewer 
system  to  determine  the  quantity  of 
excessive  infiltration/inflow  and  to 
propose  a  sewer  rehabilitation  program 
to  eliminate  the  portion  of  infiltration 
and  inflow  that  is  excessive,  in  which 
case  Step  3  work,  such  as  the  cost  for 
sewer  rehabilitation  based  on  the 
elimination  of  infiltration  and  inflow,  is 
eligible  for  grant  assistance  and  the 
eligible  treatment  plant  size  will  be 
based  on  the  quantity  of  infiltration  and 
inflow  determined  by  the  sewer  system 
study  to  be  non-excessive. 


§  35.2122    Approval  of  user  charge  system 
and  proposed  sewer  use  ordinance. 

If  the  project  is  for  Step  3  grant 
assistance,  unless  it  is  solely  for 
acquisition  of  eligible  land,  the  applicant 
must  obtain  the  Regional 
Administrator's  approval  of  its  user 
charge  system  (S  35.2140)  and  proposed 
(or  existing]  sewer  use  ordinance 
(§  35.2130).  If  the  applicant  has  a  sewer 
use  ordinance  or  user  charge  system  in 
effect,  the  applicant  shall  demonstrate 
to  the  Regional  Administrator's 
satisfaction  that  they  are  adequate  and 
being  enforced. 

§  35.2123    Reserve  capacity. 

EPA  will  limit  grant  assistance  for 
reserve  capacity  as  follows: 

(a)  An  interceptor  that  received  a  Step 
3  grant  on  a  segment  before  December 
29, 1981,  may  receive  grants  for  the 
remaining  interceptor  segments  included 
in  the  facilities  plan  for  reserve  capacity 
as  planned,  up  to  40  years. 

(b)  A  primary,  secondary  or  advanced 
treatment  faciUty,  or  its  interceptors 
included  in  the  facilities  plan  may 
receive  a  Step  3  grant  with  20  years' 
reserve  capacity  if  the  grant  is  received 
after  December  28, 1981,  but  before 
October  1, 1984. 

(c)  Except  as  provided  in  paragraph 
(a)  of  this  section,  a  primary,  secondary, 
or  advanced  treatment  facility  or  its 
interceptors  included  in  the  facilities 
plan,  that  received  a  Step  3  grant  on  a 
segment  before  October  1, 1984,  may 
receive  grants  with  20  years'  reserve 
capacity  for  the  remaining  segments. 

(d)  Except  as  provided  in  paragraph 
(c)  of  this  section,  after  September  30, 
1984,  no  grant  shall  be  made  to  provide 
reserve  capacity  for  a  project  for 
secondary  treatment  or  mom  stringent 
treatment  or  new  interceptors  and 
appurtenances.  Grants  for  such  projects 
shall  be  based  on  capacity  necessary  to 
serve  existing  needs  (including  existing 
needs  of  residential,  commercial, 
industrial,  and  other  users)  as 
determined  on  the  date  of  the  approval 
of  the  Step  3  grant,  but  in  no  case 
greater  than  existing  needs  on  October 
1,1990; 

(e)  All  incremental  costs  for  any 
reserve  capacity  in  excess  of  that 
provided  by  this  section  shall  be  paid 
solely  by  the  applicant  Incremental 
costs  includes  all  costs  which  would  not 
have  been  incurred  but  for  the 
additional  excess  capacity,  i.e.,  any  cost 
in  addition  to  the  most  cost-effective 
alternative  with  eligible  reserve 
capacity  described  under  paragraphs  (a] 
through  (c)  of  this  section. 
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S  35.21 2S    Transport  and  tr«atn»«nt  of 
compatiM*  Industrial  wastewater. 

(a)  Grant  assistance  shall  be  provided 
for  treatment  works  capacity  to 
transport  or  treat  compatible  industrial 
wastewater,  only  if  the  treatment  works 
(including  each  collector,  interceptor, 
pumping  station,  plant  component,  and 
other  system  component)  would  be 
eligible  for  grant  assistance  in  the 
absence  of  the  industrial  capacity.  No 
grant  assistance  shall  be  provided  to 
convert  non-compatible  industrial 
wastewater  to  compatible  industrial 
wastewater,  or  otherwise  to  transport  or 
treat  non-compatible  industrial 
wastewater. 

(b)  Grant  assistance  shall  not  be 
provided  for  costs  allocable  to  the 
transport  or  treatment  of  wastewater 
produced  by  a  facility  that  is  owned  and 
operated  by  the  Federal  Government 
and  contributes  in  excess  of  250.000 
gallons  per  day  or  five  percent  of  the 
design  flow  of  the  complete  waste 
treatment  system,  whichever  is  less. 

§  35.2 1 30    Se«v«r  use  ordinance. 

The  sewer  use  ordinance  (see  also 
§§  35.2122  and  35.2208)  or  other  legally 
binding  document  shall  prohibit  any 
new  connections  from  iiiflow  sources 
into  the  treatment  works  and  require 
that  new  sewers  and  connections  to  the 
treatment  works  are  properly  designed 
and  constructed.  The  ordinance  shall 
also  require  that  all  wastewater 
introduced  into  the  treatment  works 
does  not  contain  toxics  or  other 
pollutants  in  amount  or  concentration 
that  endanger  public  safety  and  physical 
integrity  of  the  treatment  works;  or 
cause  violation  of  effluent  or  water 
quality  limitations;  or  preclude  the 
selection  of  the  most  cost-effective 
alternative  for  wastewater  treatment 
and  sludge  disposal. 

§  35.2140    User  charge  system. 

The  user  charge  system  (see 
§§  35.2122  and  35.2208)  must  be 
designed  to  produce  adequate  revenues 
required  for  the  operation,  maintenance, 
and  replacement  of  the  system.  It  shall 
provide  that  each  user  which  discharges 
pollutants  to  the  system  that  cause  an 
increase  in  the  cost  of  managing  the 
effluent  or  sludge  from  the  treatment 
works  shall  pay  for  such  increased  cost. 
The  user  charge  system  shall  be  based 
on  either  actual  use  under  paragraph  (a) 
of  this  section  or  ad  valorem  taxes 
under  paragraph  (b)  of  this  section. 

(a)  User  charge  system  based  on 
actual  use.  A  grantee's  user  charge 
system  based  on  actual  use  (or 
estimated  use)  of  wastewater  treatment 
services  shall  provide  that  each  user  (or 
user  class)  pays  its  proportionate  share 


of  operation  and  maintenance  (including 
replacement)  costs  of  treatment  works 
within  the  grantee's  service  area,  based 
on  the  user's  proportionate  contribution 
to  the  total  wastewater  loading  from  all 
users  (or  user  classes). 

(b)  User  charge  system  based  on  ad 
valorem  taxes.  A  grantee's  user  charge 
system  which  is  based  on  ad  valorem 
taxes  may  be  approved  if: 

(1)  On  December  27. 1977.  the  grantee 
had  in  existence  a  system  of  dedicated 
ad  valorem  taxes  which  collected 
revenues  to  pay  the  cost  of  operation 
and  maintenance  of  wastewater 
treatment  works  within  the  grantee's 
service  area  and  the  grantee  has 
continued  to  use  that  system; 

(2)  The  ad  valorem  user  charge  system 
distributes  the  operation  and 
maintenance  (including  replacement) 
costs  for  all  treatment  workh  in  the 
grantee's  jurisdiction  to  the  rt:.?idential 
and  small  nonresidential  user  class 
(including  nonresidential  commercial 
and  industrial  users  that  introduce  no 
more  than  the  equivalent  of  25.000 
gallons  per  day  of  domestic  sanitary 
wastes  to  the  treatment  works),  in 
proportion  to  the  use  of  the  treatment 
works  by  this  class;  and 

(3)  Each  member  of  the  industrial  user 
and  commercial  user  class  which 
discharges  more  that  25.000  gallons  per 
day  of  sanitary  waste  pays  its  share  of 
the  costs  of  operation  and  maintenance 
(including  replacement)  of  the  treatment 
works  based  upon  charges  for  actual 
use. 

(c)  Notification.  Each  user  charge 
system  must  provide  that  each  user  be 
notified,  at  least  annually,  in 
conjunction  with  a  regular  bill  (or  other 
means  acceptable  to  the  Regional 
Administrator),  of  the  rate  and  that 
portion  of  the  user  charges  or  ad 
valorem  taxes  which  are  attributable  to 
wastewater  treatment  services. 

(d)  Financial  management  system. 
Each  user  charge  system  must  include 
an  adequate  financial  management 
system  that  will  accurately  account  for 
revenues  generated  by  the  system  and 
expenditures  for  operation  and 
maintenance  (including  replacement)  of 
the  treatment  system. 

(e)  Charggs  for  operation  and 
maintenance  for  extraneous  flows.  The 
user  charge  system  shall  provide  that 
the  costs  of  operation  and  maintenance 
for  all  flow  not  directly  attributable  to 
users  (i.e..  infiltration/inflow)  be 
distributed  among  all  users  based  upon 
either  of  the  following: 

(1)  In  the  same  manner  that  it 
distributes  the  costs  for  their  actual  use. 
or 


(2)  Under  a  system  which  uses  one  or 
any  combination  of  the  following  factors 
on  a  reasonable  basis: 

(i)  Flow  volume  of  the  users: 

(ii)  Land  area  of  the  users; 

(iii)  Number  of  hookups  or  discharges 
of  the  users; 

(iv)  Property  valuation  of  the  users,  if 
the  grantee  has  an  approved  user  charge 
system  based  on  ad  valorem  taxes. 

(f)  Adoption  of  system.  One  or  more 
municipal  legislative  enactments  or 
other  appropriate  authority  must 
incorporate  the  user  charge  system.  If 
the  project  is  a  treatment  system 
accepting  wastewaters  from  other 
municipalities,  the  subscribers  receiving 
waste  treatment  services  from  the 
grantee  shall  adopt  user  charge  systems 
in  accordance  with  section  204(b)(1)(A) 
of  the  Act  and  this  section.  These  user 
charge  systems  shall  also  be 
incorporated  in  appropriate  municipal 
legislative  enactments  or  other 
appropriate  authority  of  all 
municipalities  contributing  wastes  to  the 
treatment  works. 

(g)  Inconsistent  agreements.  The  user 
charge  system  shall  take  precedence 
over  any  terms  or  conditions  of 
agreements  or  contracts  which  are 
inconsistent  with  the  requirements  of 
section  204  (b)(1)(A)  of  the  Act  and  this 
section. 

§35.2152    Federal  sharv. 

(a)  General.  The  Federal  share  for 
each  project  shall  be  based  on  the  sum 
of  the  total  Step  3  allowable  costs  and 
the  allowance  established  in  the  grant 
agreement  under  Appendix  B.  Except  as 
provided  elsewhere  in  this  section,  the 
Federal  share  shall  be: 

(1)  75  percent  for  grant  assistance 
awarded  before  October  1. 1984; 

(2)  55  percent  for  grant  assistance 
awarded  after  September  30. 1984, 
except  as  provided  in  paragraph  (a)(3)  o\ 
this  section;  and 

(3)  75  percent  for  grant  assistance 
awarded  after  September  30, 1984,  for 
sequential  phases  or  segments  of  a 
primary,  secondary,  or  advanced 
treatment  facility  or  its  interceptors,  or 
infiltration/inflow  correction  provided; 

(i)  The  treatment  works  being  phased 
or  segmented  is  described  in  the 
facilities  plan;  and 

(ii)  The  Step  3  grant  for  the  initial 
phase  or  segment  is  awarded  prior  to 
October  1, 1984. 

(b)  Innovative  and  alternative 
technology.  In  accordance  with 
§  35.2032,  the  amount  of  any  grant 
assistance  shall  be  20  percent  greater 
than  the  Federal  share  under  paragraph 
(a)  or  (c)  of  this  section,  but  in  no  event 
shall  the  total  Federal  share  be  greater 
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than  85  percent  for  eligible  treatment 
works  or  unit  processes  and  techniques 
that  the  Regional  Administrator 
determines  meet  the  definition  of 
innovative  or  alternative  technology. 
These  grants  depend  on  the  availability 
of  funds  from  the  reserve  under 
S  35.2020.  The  proportional  State 
contribution  to  the  non-Federal  share  of 
building  costs  for  I/A  projects  mpst  be 
the  same  as  or  greater  than  the 
proportional  State  contribution  (if  any) 
to  the  non-Federal  share  of  eligible 
building  costs  for  all  treatment  works 
which  receive  75  or  55  percent  grants  or 
such  other  Federal  share  under 
para^aph  (c]  of  this  section  in  the  State. 

(c)  Uniform  lower  Federal  share.  (1) 
Except  as  provided  in  §  3&2032(c)  and 
paragraph  (d)  of  this  sectioo,  the 
Governor  of  a  State  may  request  the 
Regional  Administrator's  approval  to 
revise  uniformly  throughout  the  State 
the  Federal  share  of  grant  assistance  for 
all  future  projects.  The  uniform  lower 
Federal  share  must  apply  to  all  needs 
categories  (see  S  35.2015(bK2))- 

(2)  After  EPA  awards  grant  assistance 
for  a  project  the  Federal  share  shall  be 
the  same  for  any  grant  increase  for  that 
project 

(d)  Training  facilities.  The  Regional 
Administrator  may  award  Federal 
assistance  by  a  grant  or  grant 
amendment  from  any  allotment  or 
reaUotment  available  to  a  State  under 
S  35.2010  for  payment  of  100  percent  of 
the  cost  of  treatment  worics  required  to 
train  and  upgrade  waste  treatment 
works  operations  and  maintenance 
personnel  and  for  the  costs  of  other 
operator  training  programs. 

(1)  Where  a  grant  is  made  to  serve 
two  or  more  States,  the  Administrator  is 
authorized  to  make  an  additional  grant 
for  a  supplemental  facility  in  each  State. 
The  Federal  funds  awarded  to  any  State 
under  section  109(b]  for  all  training 
facilities  or  programs  shall  not  exceed 
$500,000. 

(2)  Any  grantee  who  received  a  grant 
under  section  109(b]  before  December 
27, 1977,  may  have  the  grant  increased 
up  to  $500,000  by  funds  made  available 
imder  the  Act  not  to  exceed  100  perceat 
of  the  allowable  costs. 

S  35.2200    Grant  condMon*. 

In  addition  to  the  EPA  General  Grant 
Conditions  (Part  30  of  this  subchapter), 
each  treatment  works  grant  shall  be 
subject  to  the  conditions  trader 
SS  35.2202  throu^  35.2214. 

(35.2202    Step  2+3  prelMla. 

Prior  to  initiating  procurement  actitfti 
for  tlie  building  of  the  project,  a  Step 
2-1-3  grantee  shall  submit  to  As 
Regional  Administrator  for  approval  the 


information  required  under 

§5  35.2040(bK4)  through  (b)(6).  35.2107 

and  35.2140. 

§  35.2204    Proiect  changM. 

(a)  Minor  changes  in  the  project  work 
that  are  consistent  with  the  objectives  of 
the  project  and  within  the  scope  of  the 
grant  agreement  do  not  require  the 
execution  of  a  formal  grant  amendment 
before  the  grantee's  implementation  of 
the  change.  However,  if  such  changes 
increase  the  costs  of  the  project  the 
amount  of  the  funding  provided  by  the 
grant  agreement  may  only  be  increased 
by  a  formal  grant  amendment 

(b)  In  addition  to  the  requirements  of 
Part  30  of  this  subchapter,  the  grantee 
must  receive  from  the  Regional 
Administrator  a  formal  grant 
amendment  before  implementing 
changes  which: 

(1)  Alter  the  project  performance 
standtirds; 

(2)  Alter  the  type  of  wastewater 
treatment  provided  by  the  project 

(3)  Delay  or  accelerate  the  project 
schedule;  or 

(4)  Substantially  alter  the  facilities 
plan,  design  drawings  and 
speciHcations.  or  the  location,  size, 
capacity,  or  quality  of  any  major  part  of 
the  project 

§  35.2206    OperatkNi  and  maintenance. 

(a)  The  grantee  must  make  provision 
satisfactory  to  the  Regional 
Administrator  for  assuring  economical 
and  effective  operation  and 
maintenance  (including  replacement]  of 
the  treatment  works  in  accordance  with 
a  plan  of  operation  approved  by  the 
State  or  as  appropriate,  the  interstate 
agency. 

(b)  Except  as  provided  in  paragraphs 
(c)(1)  and  (2)  of  this  section,  the 
Regional  Administrator  shall  not  pay 
more  than  50  percent  of  the  Federal 
share  of  any  project  unless  the  grantee 
has  furnished  a  satisfactory  final  plan  of 
operation,  and  shall  not  pay  more  than 
90  percent  of  the  Federal  share  of  any 
project  luiless  the  grantee  has  furnished 
a  satisfactory  operation  and 
maintenance  manual. 

(c)(1)  In  projects  where  segmenting  of 
a  treatment  works  has  occurred,  the 
Regional  Administrator  shall  not  pay 
more  than  90  percent  of  the  Federal 
share  of  the  total  allowable  costs  of  the 
treatment  works  mitil  the  grantee  has 
furnished  a  satisfactory  operation  and 
maintenance  manual. 

(2)  In  projects  where  a  component  is 
placed  in  operation  before  completion  of 
the  entire  project  the  Regional 
Administrator  shedl  i»ot  make  any 
additional  payment  on  that  project  until 
a  final  operation  and  maintenance 


manual  for  the  operating  component  is 
furnished. 

§  35.2208    Adoption  of  sewer  use 
ordinance  and  uear  charge  system. 

The  grantee  shall  adopt  its  sewer  use 
ordinance  and  implement  its  user  charge 
system  developed  under  {§  35.2130  and 
35.2140  before  the  treatment  works  is 
placed  in  operation.  Further,  the  grantee 
shall  implement  the  user  charge  system 
and  sewer  use  ordinance  for  the  useful 
life  of  the  treatment  works. 

§  35.2210    Land  acquisition  cost  approvaL 
The  granteee  shall  not  make  any  offer 
to  acquire  real  property  determined 
allowable  for  grant  assistance  under 
Appendix  A,  until  the  Regional 
Administrator  approves  the  price  the 
grantee  will  offer  the  property  owner 
(see  40  CFR  Part  4). 

§35.2212    Proiect  initiation  and 
completion. 

(a)  The  grantee  shall  expeditiously 
initiate  and  complete  the  project  in 
accordance  with  the  project  schedule 
contained  in  the  grant  application  and 
a^^ement  Failure  to  promptiy  initiate 
and  complete  a  project  may  result  in 
annuiotent  or  termination  of  the  grant. 

(b)  The  grantee  shall  initiate 
procurement  action  for  building  the 
project  prompdy  after  award  of  a  Step  3 
grant  or  after  the  Regional 
Administrator  has  approved  the 
information  required  under 

SS  35.2040(b)(4)  and  (b)(5),  35.2107, 
35.2140,  under  a  Step  2-1-3  grant  Public 
notice  of  proposed  procurement  action 
should  be  made  promptly  after  Step  3 
award  or  final  approvals  for  a  Step  2-f3 
grant  under  S  35.2202.  The  Regional 
Administrator  shall  annul  or  terminate 
the  grant  if  the  grantee  has  not  awarded 
the  subagreements  and  issued  a  notice 
to  proceed,  where  one  is  required,  for 
building  all  significant  elements  of  the 
project  within  nine  months  of  the  Step  3 
award  or  final  Step  2-f3  approvals. 
However,  tfie  Regional  Atbninistrator 
may  defer  (in  writing)  the  annulment  or 
termination  for  not  more  than  three " 
additional  months  if  there  is  good  cause 
for  delay. 

(c)  The  grantee  shall  notify  the 
Regional  Administrator  immediately 
upon  award  of  the  subagreement  for 
building  all  significant  elonents  of  the 
project. 


S  35.2214 
proiecti 

(a)  The  grantee  shall  complete  %» 
project  in  accordance  with  the  grant 
agreement  including:  the  facilities  plan 
that  estabHshes  ^  need  for  ^  project; 
the  design  drawings  and  specifications; 
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the  plan  of  operation  under  S  35.2106 
that  identifies  the  basis  to  determine 
annual  operating  costs;  the  financial 
management  system  under  9  35.2140(d) 
that  adequately  accounts  for  revenues 
and  expenditures;  the  user  charge 
system  under  S  35.2140  that  will 
generate  sufficient  revenue  to  operate 
and  maintain  the  treatment  works;  the 
project  schedule;  and  all  applicable 
regulations.  The  grantee  shall  maintain 
and  operate  the  project  to  meet  project 
performance  standards  including  the 
enforceable  requirements  of  the  Act  for 
the  useful  Ufe  for  which  the  project  is 
designed.  Nothing  in  this  section  affects 
EPA's  right  to  take  remedial  action 
against  a  grantee  that  fails  to  carry  out 
these  obligations. 

(b)  The  grantee  shall  provide  the 
architectural  and  engineering  services 
and  other  services  necessary  to  fulfill 
the  obligation  in  paragraph  (a)  of  this 
section. 

(c)  Subject  to  the  provisions  of  40  CFR 
Part  33.  Tlie  grantee  shall  select  the 
engineer  or  engineering  firm  principally 
responsible  for  either  supervising 
construction  or  providing  architectural 
and  engineering  services  during 
construction  as  the  prime  engineer  to 
provide  the  following  services  during  the 
first  year  following  the  initiation  of  - 
operation: 

(1)  Direct  the  operation  of  the  project 
and  revise  the  operation  and 
maintenance  manual  for  the  project  as 
necessary  to  accommodate  actual 
operating  experience; 

(2)  Train  or  provide  for  training  of 
operating  personnel  and  prepare 
curricula  and  training  material  for 
operating  personnel;  and 

(3)  Advise  the  grantee  whether  the 
project  is  capable  of  meeting  the  project 
performance  standards. 

(d)  On  the  date  one  year  after  the 
initiation  of  operation  of  the  project  the 
grantee  shall  certify  to  the  Regional 
Administrator  whether  the  project  is 
capable  of  meeting  the  project 
performance  standards.  If  the  project 
does  not  meet  the  project  performance 
standards  the  grantee  shall  submit  the 
following 

(1)  A  corrective  action  report  which 
includes  an  analysis  of  the  cause  of  the 
project's  inabihty  to  meet  the 
performance  standards  including 
infiltration/inflow  reduction,  and 
estimates  of  the  nature,  scope  and  cost 
of  the  corrective  action  necessary  to 
bring  the  project  into  compliance. 

(2)  The  schedule  for  undertaking  in  a 
timely  manner  the  corrective  action 
necessary  to  bring  the  project  into 
compliance;  and 

(3)  The  scheduled  date  for  certifying 
to  the  Regional  Administrator  that  the 


project  is  capable  of  meeting  the  project 
performance  standards. 

(e)  Except  as  provided  in  §  35.2032(c) 
corrective  action  necessary  to  bring  a 
project  into  compliance  with  the  project 
performance  standards  shall  be 
undertaken  by  the  grantee  at  other  than 
Federal  expense. 

(f)  Nothing  in  this  section  shall  be 
construed  to  prohibit  a  grantee  fi"om 
requiring  more  assurances,  guarantees, 
or  indemnity  or  other  contractual 
requirements  from  any  party  performing 
project  work. 

§35.2216    Nodce  of  buHding  completion 
and  final  Inspoction. 

The  grantee  shall  notify  the  Regional 
Administrator  when  the  building  of  the 
project  is  complete.  Final  mspection 
shall  be  made  by  the  Regional 
Administrator  within  60  days  of  the 
receipt  of  the  notice  of  building 
completion. 

§  35.2250    Detenninatlon  of  allowable 
costs. 

The  Regional  Administrator  will 
determine  the  allowable  costs  of  the 
project  based  on  applicable  provisions 
of  laws  and  regulations,  the  scope  of  the 
approved  project.  S  30.705  of  this 
subchapter,  and  Appendix  A  of  this 
subpart. 

§35.2260    Advwic*  purchase  of  eliglbte 
land. 

In  the  case  of  grant  assistance 
awarded  solely  for  the  acquisition  of 
eligible  land,  the  following  provisions 
are  deferred  until  the  award  of  the 
ensuing  Step  3  assistance  for  the 
building  of  facilities:  §§35.2105.  35.2130. 
35.2140,  35.2206  and  35.2208. 

§35.2262    Fundhis  of  field  testing. 

In  the  case  of  grant  assistance  for 
field  testing,  the  following  provisions  are 
deferred  until  the  results  of  the  field 
testing  are  used  to  complete  the 
requirements  of  §35.2040  and  the  award 
of  assistance  for  building  the  approved 
facilities:  §§  35.2105,  35.2130.  35.2140. 
35.2206  and  35.2208. 

§  35.2300    Grant  payments. 

The  Regional  Administrator  shall  pay 
the  Federal  share  of  the  allowance 
under  §35.2025  and  the  allowable 
project  costs  incurred  to  date  and 
currently  due  and  payable  by  the 
grantee,  as  certified  in  the  grantee's 
most  recent  payment  request. 

(a)  Adjustment.  In  addition  to 
adjustments  as  a  result  of  final 
settlement  under  §  30.815  of  this 
subchapter,  the  Regional  Administrator 
may  review  or  audit  requests  for 
payment.  Based  on  such  review  or  audit 


any  pajrment  request  may  be  revised  as 
appropriate. 

(b)  Refunds,  rebates  and  credits.  The 
Federal  share  of  any  refunds,  rebates, 
credits,  or  other  amounts  (including  any 
interest)  that  accrue  to  or  are  received 
by  the  grantee  for  the  project  and  that 
are  properly  allocable  to  costs  for  which 
the  grantee  has  been  paid  under  a  grant 
must  be  credited  to  the  current  State 
allotment  or  paid  to  the  United  States. 
Examples  include  rebates  for  prompt 
payment  and  sales  tax  refunds. 
Reasonable  expenses  incurred  by  the 
grantee  securing  such  refunds,  rebates, 
credits,  or  other  amounts  shall  be 
allowable  under  the  grant  when 
approved  by  the  Regional 
Administrator. 

(c)  Release.  By  its  acceptance  of  final 
payment,  the  grantee  releases  and 
discharges  the  United  States,  its  officers, 
agents,  and  employees  from  all 
liabihties,  obligations,  and  claims 
arising  out  of  the  project  work  or  under 
the  grant  subject  only  to  exceptions 
previously  specified  in  writing  between 
the  Regional  Administrator  and  the 
grantee. 

(d)  Payment  of  costs  incurred  under 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  if  the    - 
Regional  Administrator  determines  it  is 
necessary  for  the  expeditious 
completion  of  a  project  he  may  make 
advance  payment  aJFter  grant  award  for 
the  Federal  share  of  the  eligible  cost  of 
any  payment  of  relocation  assistance 
under  §  4.502(c)  of  this  chapter  by  the 
grantee.  The  requirements  in  Part  30  of 
this  subchapter  apply  to  any  advances 
of  funds  for  assistance  payments. 

§35.2350    SubagreenieiU  eofocceinenL 

(a)  Regional  Administrator  authority. 
At  the  grantee's  request  the  Regional 
Administrator  may  provide  technical 
and  legal  assistance  in  the 
administration  and  enforcement  of  any 
subagreement  related  to  treatment 
works  for  which  an  EPA  grant  was 
made  and  to  intervene  in  any  civil 
action  involving  the  enforcement  of  such 
subagreements,  including  subagreement 
disputes  which  are  the  subject  of  either 
arbitration  or  court  action. 

(c)  Privity  of  contract  The  Regional 
Administrator's  technical  or  legal 
involvement  in  any  subagreement 
dispute  will  not  make  EPA  a  party  to 
any  subagreement  entered  into  by  the 
grantee. 

Appendix  A — Detenninaliaa  of  AUowable 
Costs 

(a)  Purpose.  The  information  in  this 
Appendix  represents  Agency  policies  and 
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procedure*  for  determining  the  aUowability 
of  project  costs  based  on  the  Cleaji  Water 
Act,  EPA  policy,  appropriate  Federal  cost 
principlee  under  S  30.710  of  this  subchapter 
and  reasonableness.  This  appendix 
supplements  the  requirements  contained  in 
S  30.705  of  this  subchapter. 

(b)  Applicability.  This  cost  information 
applies  to  grant  assistance  awarded  on  or 
after  the  elective  date  of  this  regulation- 
Project  cost  determinations  under  this 
subpart  are  not  limited  to  the  items  listed  in 
this  appendix.  Additional  cost  determinations 
based  on  applicable  law  and  regulations, 
must  of  course,  be  made  on  a  project-by- 
project  basis. 

Costs  Related  to  Subagreements 

1.  Allowable  costs  related  to 
subagreements  include: 

a.  The  costs  of  subagreements  for  building 
the  project 

\y  The  costs  of  complying  with  the 
procxirement  requirements  of  Part  S3  of  this 
SMbchapter  other  than  the  costs  of  self- 
certiflcation  under  {  33.110; 

c.  The  costs  for  establishing  or  using 
minority  and  women's  business  liaison 
services; 

d.  Hie  costs  of  services  incurred  during  the 
building  of  a  project  to  ensure  that  it  is  bnilt 
in  conformance  with  the  design  drawings  and 
specifications; 

e.  The  costs  (Including  legal,  technical,  and 
administrative  costs)  of  assessing  and 
defending  against  a  contractor  claim  for 
increased  costs  under  a  subagreement 
provided: 

(1)  The  claim  arises  from  work  within  the 
scope  of  the  grant 

(2)  A  formal  grant  amendment  is  executed 
specifically  covering  the  costs  before  they  are 
incurred;  and 

(3)  The  costs  are  not  incurred  to: 

(i)  Prepare  documentation  that  should  be 
prepared  by  the  contractor  to  support  his 
claim:  or 

(H]  Defend  against  claims  that  should  be 
settled  reasonably  without  arbitration  or 
litigation; 

f.  Change  orders  and  the  costs  of 
meritorious  contractor  claims  for  increased 
costs  under  subagreements  as  follows: 

(1)  Change  orders  and  the  costs  of 
meritorious  contractor  claims  provided  the 
costs  are: 

(i)  Within  the  scope  of  the  project: 

(ii)  Not  caused  by  the  grantee's 
mismanagement  and 

(iii)  Not  caused  by  the  grantee's  vicarious 
liability  for  the  improper  actions  of  others; 

(2)  Provided  the  requirements  of  paragraph 
f(l)  are  met,  the  following  are  examples  of 
allowable  change  order  and  contractor  claim 
costs: 

(i]  Building  costs  resulting  from  defects  in 
the  plans,  design  drawings  and 
speciflcations,  or  other  subagreement 
documents  only  to  the  extent  that  the  costs 
would  have  been  incurred  if  the 
subagreement  documents  on  which  the  bids 
were  based  had  been  free  of  the  defects,  and 
excluding  the  costs  of  any  rework,  delay, 
acceleration,  or  disruption  caused  by  such 
defects; 

(ii)  Costs  of  equitable  adjuAtmeats  under 
Clause  4,  OifiieriBg  Site  Conditions,  of  the 


model  subagreement  clauses  required  under 
S  33.1030  of  this  Subchapter; 

(3)  Settlements,  arbitration  awards,  and 
court  judgments  which  resolve  contractor 
claims  shall  be  reviewed  by  the  grant  award 
official  and  shall  be  allowable  only  to  the 
extent  that  they  meet  the  requirements  of 
paragraph  £[1).  are  reasonable,  and  do  not 
attempt  to  pass  on  to  ElPA  the  cost  of  events 
that  were  the  responsibility  of  the  grantee, 
the  contractor,  or  others. 

g.  The  costs  of  the  services  of  the  prime 
engineer  required  by  S  35.2214  during  the  first 
year  following  initiation  of  operation  of  the 
project 

2.  Unallowable  costs  related  to 
subagreements  include: 

a.  The  costs  of  architectural  or  engineering 
services  incurred  in  preparing  a  facilities  plan 
and  the  design  drawings  and  specifications 
for  a  project 

b.  Except  as  provided  in  l.L  above, 
architectural  or  engineering  services 
necessary  to  correct  defects  in  a  facilities 
plan,  design  drawings  and  specifications,  or 
other  subagreement  documents;  and 

c.  Bonus  payments,  not  legally  required,  for 
completion  of  building  before  a  contractual 
completion  date. 

Mitigation 

1.  Allowable  costs  include: 

a.  Costs  necessary  to  mitigate  only  direct, 
adverse,  physical  impacts  resulting  from 
building  of  the  treatment  works. 

b.  The  costs  of  site  screening  necessary  to 
comply  with  NEPA  related  studies  and 
facilities  plans,  or  necessary  to  screen 
adjacent  properties. 

c.  The  cost  of  9<oaBdwater  monitoring 
facilities  necessary  to  determine  the 
possibility  of  groundwater  deterioration, 
depletion  or  modification  resulting  from 
building  the  project 

Privately  or  Pubiidy  Owned  Small  and  On- 
Site  Systems 

1.  Allowable  costs  for  small  and  on-site 
systems  serving  residences  and  small 
commercial  establishments  inhabited  on  or 
before  December  27. 1977  include: 

a.  The  cost  of  major  rehabilitation, 
upgrading,  enlarging  and  installing  small  and 
on-site  systems  serving  principal  residences; 

b.  Conveyance  pipes  from  property  line  to 
off-site  treatment  unit  which  serves  a  cluster 
of  buildings; 

c.  Treatment  and  treatment  residue 
disposal  portions  of  toUets  with  composting 
tanks,  oil  flush  mechanisms,  or  similar  in- 
house  devices; 

d.  Treatment  or  pomping  units  from  the 
incoming  flange  when  located  on  private 
property  and  conveyance  pipes,  if  any,  to  the 
collector  sewer. 

2.  UnallowaUe  costs  for  small  and  on-site 
systems  inchide: 

a.  Modifies tion  to  physical  structure  of 
homes  or  commercial  establishments; 

b.  Conveyance  pipes  from  the  house  to  the 
treatment  unit  located  on  user's  property; 

c.  Wastewater  generating  fixtures  sudi  as 
commodes,  sinks,  tubs,  and  drains. 

Real  Property 

1.  Allowable  OMts  far  land  and  rigfats-af- 
way  include: 


a.  The  cost  (including  associated  legal, 
administrative  and  engineering  costs)  of  land 
acquired  or  by  lease  or  easement  under 
grants  awarded  after  October  17. 1972,  that 
will  be  an  integral  part  of  the  treatment 
process  or  that  will  be  used  for  the  ultimate 
disposal  of  residues  resulting  from  such 
treatment  provided  the  Regional 
Administrator  approves  it  in  the  grant 
agreement  induding: 

(1)  The  cost  of  a  reasonable  amovnt  of  land 
considering  irregularities  in  application 
patterns,  and  the  need  for  buffer  areas, 
berms.  and  dikes; 

(2)  The  cost  of  land  for  sludge  disposal 
with  application  at  the  maximum  rate 
possible  (generally  five  dry  tons  per  acres  per 
year  or  more): 

(3)  The  cost  of  land  acquired  for  soil 
absorption  system  for  a  group  of  two  or  more 
homes; 

(4)  The  cost  of  land  acquired  for 
composting  or  temporary  storage  of  compost 
residues  which  result  from  wastewater 
b:eatment 

(5)  The  cost  of  land  acquired  for  storage  of 
treated  wastewater  in  land  treatment 
systems  before  land  application.  The  total 
land  area  for  construction  of  a  pond  for  both 
treatment  and  storage  of  wastewater  is 
allowable  if  the  volume  necessary  for  storage 
is  greater  than  the  volume  necessary  for 
treatment.  Otherwise  the  allowable  cost  will 
be  determined  by  the  ratio  of  the  storage 
volume  to  the  total  volume  of  the  pond. 

b.  The  cost  of  complying  with  the 
requirements  of  the  Uniform  Relocation 
Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (42  U.S.C  4621  et  seq., 
4651  et  seq.),  under  Part  4  of  this  chapter 

c.  The  cost  of  contracting  with  another 
public  agency  or  quaUfied  private  contractor 
for  part  or  all  of  the  required  acquisition  and/ 
or  relocation  services. 

d.  The  cost  associated  with  the  preparation 
of  the  treatment  works  site  before,  during 
and,  to  the  extent  agreed  on  in  the  grant 
agreement  after  building.  These  costs 
include: 

(1)  The  cost  of  demolition  of  existing 
structures  on  the  treatment  works  site 
(including  rights-of-way)  if  building  cannot  be 
undertaken  without  such  demohUon: 

(2)  The  cost  (considering  such  factors  as 
betterment,  cost  of  contracting  and  useful 
life)  of  removal,  relocation  or  replacement  of 
utilities,  provided  the  grantee  is  legally 
obligated  to  pay  under  state  or  local  law; 

(3)  The  cost  of  restoring  streets,  rights-of- 
way  and  individual  system  building  sites  to 
their  original  condition.  The  need  for  such 
restoration  must  result  directly  from  the 
construction  and  is  generally  limited  to 
repaying  the  width  of  trench;    • 

e.  The  cost  of  acquiring  all  or  part  of  an 
existing  pubUcly  or  privately  owned 
wastewater  treatment  works  provided  all  the 
following  criteria  are  met 

(1)  The  acquisition  provides  new  pollution 
control  benefits: 

(2)  The  facility  was  not  built  with  previous 
Federal  or  State  financial  assistance; 

(3)  The  primary  purpose  of  the  acquisition 
is  not  tbe  reduction,  elimination,  or 
redistribution  ai  public  or  private  debt  and 
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(4)  The  acquisition  is  not  being  used  as  a 
means  to  circumvent  the  requirements  of  the 
Act,  these  regulations,  or  other  Federal  State 
or  local  requirements. 

Z.  Unallowable  costs  for  land  and  ngbts-of- 
way  include: 

a.  The  costs  of  acquisition  (including 
associated  legal,  administrative  and 
engineering  etc.)  of  sewer  rights-of-way. 
waste  treatment  plant  sites  (incloding  small 
system  sites),  sanitary  landfill  sites  and 
sludge  disposal  areas  except  as  provided  in 
parag»|ih  1^.  of  this  section. 

b.  Removal,  relocation  or  replacement  of 
utilities  located  on  land  by  privilege,  such  as 
franchise. 

Equipment,  Materials  and  Supplies 

1.  Allowable  costs  of  equipment,  materials 
and  supplies  include: 

a.  The  cost  of  a  reasonable  inventory  of 
laboratory  chemicals  and  supplies  necessary 
to  initiate  plant  operations  and  laboratory 
items  necessary  to  conduct  tests  required  for 
plant  operation: 

b.  The  costs  for  purchase  and/or 
transportation  of  biological  seeding  materials 
required  for  expeditiously  initiating  the 
treatment  process  operation; 

c.  Cost  of  shop  equipment  installed  at  the 
treatment  works  necessary  to  the  operation 
of  the  woricK 

d.  The  oosts  of  necessary  safety  equipment, 
provided  the  equipment  meets  applicable 
Federal,  State,  local  or  industry  safety 
requiremeats; 

e.  A  portion  of  the  costs  of  collection 
system  maintenance  equipment.  The  cost  of 
the  equipment  shall  be  based  on:  (1)  the 
portion  of  the  total  collection  system  paid  for 
by  the  grant,  (2)  a  demonstrable  frequency  of 
need,  and  (3)  the  need  for  the  equipment  to 
preclude,  the  discharge  or  bypassing  of  raw 
sewage. 

f  The  cost  of  mobile  equipment  necessary 
for  the  operation  of  the  overall  wastewater 
treatment  facility,  transmission  of 
wastewater  or  sludge,  or  for  the  maintenance 
of  equipment;  these  items  include: 

(1)  Portable  stand-by  generators; 

(2)  Larfe  portable  emergency  pumps  to 
provide  '^ump-around"  capability  in  the 
event  of  pump  station  failure  or  pipeline 
breaks;  and 

(3)  Sludge  or  septage  tanks,  trailers,  and 
other  vehicles  having  as  their  sole  purpose 
the  transportation  of  Hquid  or  dewatered 
wastes  from  the  collector  point  (including 
individual  or  on-site  systems)  to  the 
treatment  facihty  or  disposal  site: 

2.  Unallowable  costs  of  equipment 
materials  and  supplies  include: 

a.  The  costs  of  equipment  or  material 
procured  in  violation  of  the  procurement 
requiremeBts  of  40  CFR  Part  33. 


b.  The  cost  of  furnishings  including 
draperies,  fiHTiiture  and  office  equipment; 

c.  The  cost  of  ordinary  site  and  building 
maintenance  equipment  such  as  lawnmowers 
and  snowblowers. 

d.  Tlie  cost  of  vehicles  for  the 
transportation  of  the  grantee's  employees. 

e.  The  cost  of  process  equipment  such  as 
trickling  filters  and  comminutors  that  use 
mercary  seals. 

Industrial  and  Federal  Users 

1.  Allowable  costs  for  industrial  and 
Federal  facilities  include  development  of  a 
municipal  pretreatment  program  approvable 
under  Part  403  of  this  chapter,  and  purchase 
of  monitoring  equipment  and  construction  of 
facibties  to  be  used  by  the  municipal 
treatment  works  in  the  pretreatment  program. 

2.  Unallowable  costs  for  industrial  and 
Federal  facilities  include: 

a.  The  cost  of  developing  an  approvable 
municipal  pretreatment  prograun  when 
performed  solely  for  the  purpose  of  seeking 
an  allowance  for  removal  of  pollutants  nnder 
Part  40S  of  this  chapter; 

b.  The  cost  of  monitoring  equipment  used 
by  industry  for  sampling  and  analysis  of 
industrial  discharges  to  municipal  treatment 
worics; 

.   c.  All  incremental  costs  for  sludge 
management  incurred  as  a  result  of  the 
grantee  providing  removal  credits  to 
industrial  users  under  40  CFR  403.7  beyond 
those  sludge  mangement  costs  that  would 
otherwise  be  incurred  in  the  absense  of  snch 
removal  credit*. 

Miscellaneous  Costs 

1.  Allowable  costs  include: 

a.  The  costs  of  salaries,  benefits  and 
expendable  materials  the  grantee  incurs  for 
the  project 

b.  Unless  otherwise  8peci^Ied  in  this 
regulation,  the  costs  of  meeting  specific 
Federal  statutory  requirements; 

c.  Costs  for  necessary  travel  directly 
related  to  accompUshment  of  project 
objectives.  Travel  not  directly  related  to  a 
specific  project,  such  as  travel  to  professional 
meetings,  symposia,  technology  transfer 
seminars,  lectures,  etc.,  may  be  recovered 
only  under  an  indirect  cost  agreement; 

d  Cost  of  royalties  for  the  use  of  or  rights 
in  a  patented  process  or  product  with  the 
prior  approval  of  the  Regional  Administrator 

e.  Costs  allocable  to  the  water  pollution 
control  purpose  of  multiple  purpose  projects 
as  determined  by  applying  the  Alternative 
lustifiable  Expendihire  (AJE)  method 
described  in  CG82.  Multiple  purpose  projects 
that  combine  wastewater  treatment  with 
recreation  do  not  need  to  use  the  AJE 
method,  but  can  be  funded  at  the  level  of  the 
most  cost-efhctive  single-purpose 
alternative. 


f .  The  coats  of  preparing  a  cowective  actio^ 
report  required  by  §  35.2214(d)  provided  a 
formal  grant  amendment  is  executed 
specifically  covering  the  cosU  before  they  are 
incurred; 

g.  Costs  of  grantee  employees  attending 
training  workshops/seminars  that  are 
necessary  to  provide  instruction  in 
administrative,  fiscal  or  contracting 
procedures  required  to  complete  the 
construction  of  the  treatment  works,  if 
approved  in  advance  by  the  Regional 
Administrator. 

2.  Unallowable  costs  include: 

a.  Ordinary  oi>erating  expenses  of  the 
grantee  including  salaries  and  expenses  of 
elected  and  appointed  officials  and 
preparation  of  routine  financial  reports  and 
studies; 

b.  Preparation  of  applications  and  permitB 
required  by  Federal  State  or  local  regnlatians 
or  procedures; 

c.  Administrative,  M{jimiwi|»g  and  legal 
activities  associated  with  the  estabhstunent 
of  special  departments,  agencies, 
commissions,  regions,  districts  or  other  units 
of  government: 

d.  Approval,  preparation,  issuance  and  sale 
of  bonds  or  other  forms  of  indebtedness 
required  to  finance  the  project  and  the 
interest  on  them: 

e.  Except  as  provided  in  {  35.202S(c)  liie 
cost  of  replacing,  through  reconstmctioo  or 
substitution,  treatment  vrorks:  (1)  that  wen 
built  with  Federal  assistance  awarded  uoder 
the  Federal  Water  Pollution  Control  Act  as 
amended:  or  (2)  that  fail  prior  to  initiation  of 
operation  or  fail  to  meet  project  performance 
standards.  A  treatment  works  that  fails  at  the 
end  of  its  design  life  is  not  covered  by  this 
provision; 

f.  Personal  injury  compensation  or  damages 
arising  out  of  die  prefect 

g.  Fines  and  penalties  due  to  violations  of. 
or  failure  to  comply  with.  Federal  State  or 
local  laws,  regulations  or  procedures; 

h.  Costs  outside  the  scope  of  the  approved 
project 

i.  Costs  for  which  grant  payment  iias  been 
or  will  be  received  from  another  Federal 
agency  unless  specifically  authorized  by 
statute; 

j.  Costs  of  treatment  works  for  control  of 
pollutant  discharges  from  a  separate  stonn 
sewer  system;  and 

k.  The  cost  of  treatment  works  that  would 
provide  capacity  for  new  habitation  or  odier 
establishments  to  be  located  on 
environmentally  sensitive  land  such  as 
wetlands  or  floodplaiBs. 

(FR  Doc  82-T28SS  Fan)  &-tl-^  ft4S  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart35 
(WH-FRL  2073-6<b)] 

Grants  for  ConstnJction  of  Treatments 
Works;  Proposed  Amendments 

agency:  Environmental  Protection 

Agency. 

action:  Proposed  rule  with  request  for 

comments. 

summary:  This  document  contains  the 
procedures  to  determine  an  allowance 
for  facilities  planning  or  design 
activities.  Formerly  Step  1  and  2  grants 
were  awarded  for  these  activities.  The 
Municipal  Wastewater  Treatment 
Construction  Grant  Amendments  of  1981 
abolished  grants  for  planning  and  design 
and  required  the  development  of 
allowances. 

DATE:  Comments  on  the  proposed 
regulation  must  be  received  on  or  before 
June  11. 1982. 

ADDRESSES:  Comments  should  be 
addressed  to:  Central  Docket  Section 
(A-130),  Attention:  Docket  No.  G-81-5, 
Environmental  Protection  Agency, 
Washington.  O.C.  20426. 

The  public  may  inspect  the  comments 
received  on  this  proposed  rule  at: 
Central  Docket  Section.  Gallery  1  West 
Tower  Lobby.  Environmental  Protection 
Agency,  401  M  Street.  S.W.. 
Washington,  D.C.,  between  8  a.m.  and 
4:30  p.m.  business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jane  Magee,  Office  of  Water  Program 
Operations  (WH-546),  Environmental 
Protection  Agency,  Washington,  D.C. 
20460,  (202)  755-8253. 
SUPPtEMENTARY  INFORMATION:  One  of 
the  most  significant  changes  in  the 
construction  grants  program  resulting 
from  the  1981  Amendments  is  the 
elimination  of  grants  for  planning  (Step 
1]  and  design  (Step  2).  In  the  future,  an 
allowance  will  be  provided  to  grantees 
for  necessary  facilities  planning  and 
design.  Grantees  that  currently  have  a 
Step  1  or  Step  2  grant  will  be  able  to 
complete  the  work  included  in  their 
original  scope  of  work  using  the  present 
system  of  grant  payments.  However,  the 
1981  Amendments  prohibit  making  new 
grants  exclusively  for  facilities  planning 
or  design.  Those  activities  will  be 
completed  by  potential  grantees  before 
they  apply  for  a  grant  to  build  their 
projects.  Future  grants  will  include  an 
allowance  for  facilities  planning  and 
design.  The  Congress,  in  enacting  this 
mechanism,  sought  to  achieve  system- 
wide  efficiency.  In  so  doing,  the 
Congress  acknowledged  and  choose  to 


tolerate  the  minor  inequity  likely  in  any 
given  project  The  device  in  the  law  is 
not  a  cost  reimbursement,  but  an 
allowance. 

EPA  understands  that,  in  practice,  any 
savings  realized  trom  the  allowance  wiU 
be  available  to  each  community  for 
general  public  piuposes.  The  Agency 
expects  that  these  funds  will  be  used  to 
defray  unreimbursed  expenses 
associated  with  plan  construction.  Due 
to  the  unrestricted  nature  of  the 
allowance,  however,  EPA  will  not  audit 
the  use  of  these  funds. 

The  allowances  shown  in  Appendix  B 
are  based  on  the  proposed  percentage  of 
building  costs  that  have  historically 
been  attributable  to  facilities  planning 
and  design.  The  allowances  incorporate 
all  activities  that  have  been  included  in 
Step  1  and  Step  2  grants,  but  costs  for 
individual  activities  are  not  segregated 
and  caimot  be  considered  as  a  basis  for 
reimbursement  in  addition  to  the 
allowance.  The  allowance  for  a  project 
is  a  single  sum  based  on  the  actual  total 
allowable  building  cost.  Allowances  are 
not  auditable  and  the  activities  they 
cover  are  not  subject  to  EPA 
requirements  for  procurement  under 
assistance  agreements  (40  CFR  Part  33). 
This  proposed  rule  shall  be  used  to 
estimate  allowances  and  advances 
pending  promulgation  of  a  final  rule, 
which  may  require  adjustments. 

The  allowance  applies  to  all  of  the 
work  performed  during  the  facilities 
planning  and  design  of  the  project,  and 
not  just  architectxiral  or  engineering 
services.  Accordingly,  the  historical 
data  used  to  develop  the  allowances 
included  all  the  allowable  cost  of  the 
Step  1  and  Step  2  work. 

The  data  analysis  for  development  of 
the  allowances  took  the  form  of  using 
one  parameter  as  the  sole  predictor  of  a 
second  parameter.  The  method 
employed  was  bivariate  analysis  using  a 
linear  regression  technique,  a 
convenient,  widely  accepted  way  of 
analyzing  both  large  and  small  data  sets 
for  relationships.  The  least-squares 
method  was  used  for  the  linear 
regression  analysis.  This  method  yields 
an  equation  which  expresses  one 
variable  in  terms  of  another.  The 
allowances  for  planning  and  design  are 
based  on  such  a  regression  equation. 
The  allowance  for  design,  however,  was 
developed  by  subtracting  the  regression 
equation  for  facilities  planning  ^om  the 
regression  equation  for  combined 
facilities  planning  and  design.  This 
mathematical  procedure  was  necessary 
because  many  of  the  early  Step  2 
projects  that  were  included  in  the 
historical  analyses  contained 
reimbursements  for  facilities  planning 
costs  in  Step  2  awards. 


There  are  many  variables  other  than 
building  cost  that  influence  facilities 
planning  and  design  cost  (e.g.,  level  of 
effort,  scope  and  complexity  of  the 
project.  State  and  local  requirements). 
For  this  reason  the  actual  fee  for 
plaiming  and  design  has  historically 
been  negotiated  for  each  project. 
Accordingly  it  is  not  surprising  that  our 
analysis  shows  that  building  cost  is  not 
a  good  predictor  of  facility  planning  and 
design  cost  for  any  one  specific  project. 
Rather,  the  allowance  tables  represent 
the  best  fit  relationship  of  widely 
scattered  historical  data. 

EPA  decided  to  establish  an 
allowance  based  on  the  variance  of 
facilities  planning  and  design  cost 
(expressed  as  a  percentage  of  building 
cost]  with  building  cost  for  the  following 
reasons: 

1.  The  1981  Amendments  require  an 
allowance  expressed  as  percentage  of 
cost  based  on  historical  experience. 

2.  Lease-square  curve  fitting.  The 
allowance  tables  do,  in  fact,  represent 
the  best  bivariate  relationship  for  the 
historical  data  that  was  analyzed. 

3.  Consistency  with  construction 
program  experience.  It  has  been  the 
experience  of  other  governmental  and 
private  organizations  that  smaller 
projects  generate  higher  faciUties 
plaiming  and  design  cost,  as  a 
percentage  of  cost,  than  larger  projects. 

4.  The  EPA  approach  provides 
municipalities  with  a  reasonable  and 
equitable  allowance  for  planning  and 
design. 

Note. — ^The  EPA  allowance  does  not 
reimburse  for  costs  incurred.  Application  of 
the  EPA  allowance  as  a  contract  price  is  a 
misuse  of  the  data. 

This  program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
number  66.418 — Construction  Grants  for 
Wastewater  Treatment  Works. 
Applicants  must  comply  with  all 
applicable  requirements  of  the  Office  of 
Management  and  Budget  (OMB)  Circular 
A-05. 

Regulation  Development  Process 

Under  Executive  Order  12291  EPA  is 
required  to  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
regulatory  impact  analysis  requirements 
of  the  Order  or  whether  it  may  follow 
other  development  procedures.  We  are 
proposing  this  regiilation  to  implement 
the  Municipal  Wastewater  Treatment 
Construction  Grant  Amendments  of  1981 
(Pub.  L  97-117).  I  have  determined  this 
regulation  is  not  a  major  regulation,  and 
thus  is  not  subject  to  the  impact  analysis 
requirements  of  Executive  Order  12291. 
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This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291. 

The  reporting  or  recordkeeping 
(information)  provisions  in  this  rule  will 
be  submitted  for  approval  to  the  Office 
of  Management  and  Budget  (OMB) 
under  section  3504(b)  of  the  Paperwork 
Reduction  Act  of  1980  U.S.C.  3501  et  seq. 
Any  final  rule  will  explain  how  its 
reporting  or  recordkeeping  provisions 
respond  to  any  OMB  or  public 
conunenta. 

List  of  Subject  in  40  CFR  Part  35 

Air  pollution  control,  grant 
programs — environmental  protection, 
Indians,  Pesticidea  and  Pests,  Reporting 
and  recordkeeping  requirements.  Waste 
treatment  and  disposal.  Water  pollution 
control. 

Dated:  May  4. 1982. 
lohn  W.  Hernandez,  Jr., 
Acting  Administrator. 

For  the  reasons  outlined  in  the 
preamble,  a  new  Appendix  B  to  Part  35 
of  Title  40,  Code  of  Federal  Regulations, 
is  proposed  as  set  forth  below. 

40  CFR  Part  35  Subpart  I  is  proposed 
to  be  amended  by  adding  Appendix  B  to 
read  as  follows: 

PART  35->STATE  AND  LOCAL 
ASSISTANCE 

Subpart  I— Grants  for  Construction  of 
Treatment  Works 

Appendix  B — Allowance  for  Facilities 
Planning  and  Design 

1.  This  Appendix  provides  the  method  by 
which  EPA  will  determine  both  the  estimated 
and  the  final  allowance  under  S  35.2025  for 
facilities  planning  and  design.  The  Step  2+3 
and  Step  3  grant  agreement  will  include  an 
estimate  of  the  Federal  share  of  the 
allowance.  The  fmal  allowance  will  be 
contained  in  a  formal  grant  amendment 
executed  after  the  initial  award  of  all  the 
prime  subagreements  for  building  the  project. 

2.  The  Federal  share  of  the  allowance  is 
determined  by  applying  the  applicable  grant 
percentage  to  the  allowance. 

3.  The  allowance  is  not  intended  to 
reimburse  the  grantee  for  costs  actually 
incurred  for  facilities  planning  or  design. 
Rather,  the  allowance  is  intended  to  assist  in 
defraying  those  costs.  Under  this  procedure, 
questions  of  equity  (i.e.,  reimbursement  on  a 
dollar-for-dollar  basis)  will  not  be 
appropriate. 

4.  The  estimated  and  final  allowance  will 
be  determined  in  accordance  with  this 
Appendix  and  Tables  1  and  2.  Tables  1  and  2 
are  based  on  an  analysis  of  the  historical 


data  for  the  cost  of  facilities  planning  and 
design  in  the  constraction  grants  program. 

5.  The  allowance  as  a  percentage  of  the 
building  cost  is  obtained  from  Table  1.  Table 
2  is  to  be  used  in  the  event  that  the  grantee 
received  a  grant  for  facilities  planning.  The 
amount  of  the  allowance  is  computed  by 
applying  the  resulting  allowance  percentage 
to  the  building  cost. 

6.  The  estimated  allowance  is  to  be  based 
on  an  estimate  of  the  allowable  building  cost. 
The  building  cost  and  final  allowance  is  to  be 
based  on  the  allowable  cost  of  the  initial 
award  of  all  subagreements  for  building  the 
project. 

7.  The  final  allowance  will  be  determined 
one  time  only,  based  on  allowable  building 
cost  and  wiU  not  be  adjusted  for  subsequent 
cost  increases  or  decreases. 

8.  For  a  Step  3  project  the  Federal  share  of 
the  final  allowance  will  be  included  in  the 
first  payment  following  the  grantee's  award 
of  all  prime  subagreements  for  building  the 
project  upon  which  the  allowance  is  based. 

9.  The  allowance  does  not  include  architect 
or  engineering  services  provided  during  the 
building  of  the  project  e.g.,  reviewing  bids, 
checking  shop  drawing,  reviewing  change 
orders,  making  periodic  visits  to  job  site,  eta 
Architect  or  engineering  services  during  the 
building  of  the  project  will  be  paid  on  a  cost 
reimbursement  basis  subject  to  these 
regulations  and  40  CFR  Part  33. 

10.  If  the  grantee  awards  a  subagreement 
for  building  the  project  more  than  one  year 
afier  substantial  completion  of  the  design 
drawings  and  specifications,  the  allowance 
will  be  based  on  the  total  allowable  building 
cost  adjusted  to  reflect  the  building  cost  one 
year  after  substantial  completion  of  design 
drawings  and  specifications.  This  adjustment 
will  be  made  by  applying  the  construction 
cost  index  in  the  Engineering  News  Record  to 
the  allowable  cost  of  the  initial  award  of  the 
subagreements  for  building  the  project 

.  11.  The  allowance  for  segmented  waste 
treatment  systems  will  be  based  on  the  total 
allowable  building  cost  of  the  waste 
treatment  system.  The  allowance  for  an 
individual  segment  will  be  based  on  the 
cumulative  allowable  building  cost  to  date 
minus  any  previous  allowances. 

12.  The  allowance  for  a  phased  funded 
waste  treatment  system  will  be  based  on  the 
total  allowable  building  cost  of  the  waste 
treatment  system.  The  aUowance  for  all  of 
the  phases  will  be  based  on  the  allowable 
cost  of  the  initial  award  of  the  subagreement 
for  building  the  phases.  The  allowance  for  all 
of  the  phases  will  be  included  in  the  grant  for 
the  first  phase  for  building  the  waste 
treatment  system. 

13.  For  a  Step  2+3  project  if  the  grantee 
has  not  received  a  grant  or  advance  for 
facilities  planning.  EPA  will  pay  30  percent  of 
the  Federal  share  of  the  estimated  allowance 
upon  grant  award.  Half  of  the  remaining 
estimated  allowance  will  be  paid  when 
design  of  the  project  is  50  percent  complete.  If 
the  grantee  has  received  a  grant  or  advance 


for  facthttea  ptMming.  B>A  wtll  pay  hatf  of 
the  Federal  siiare  of  the  estimated  design 
allowance  when  design  of  the  project  is  SO 
percent  complete.  Final  payment  of  the 
Federal  share  of  the  allowance  %vill  be 
included  in  the  first  payment  following  the 
grantee's  award  of  a  subagreement  for 
building  the  project 

14.  The  State  wlU  determine  the  amount  of 
any  advance  under  {  36L202S(b)  not  to 
exceed  the  Federal  share  of  the  estimated 
allowance.  The  State  will  also  determine 
when  the  advance  is  girea. 

15.  EPA  will  reduce  ttie  Federal  share  of  the 
allowance  by  the  amount  of  any  advances 
the  grantee  received  under  S  35.2025(b). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  33 

[OA-FRL  2102-81] 

Procurement  Under  Assistance 
Agreements 

agency:  Environmental  Protection 
Agency. 

ACTION:  Interim-final  rule. 

summary:  This  document  establishes 
interim-final  rules  for  procurement 
actions  taken  by  assistance  recipients 
under  EPA's  program  for  the  "Grants  for 
Construction  of  Treatment  Works" 
program  (40  CFR  Part  35.  Subpart  I, 
CFDA  66.418).  It  is  designed  to  eliminate 
the  procedural  requirements  formerly 
applying  to  that  program  and  to  rely  to 
the  maximum  extent  on  recipient 
procurement  systems,  in  accordance 
with  Attachment  O  to  OMB  Circular  A- 
102. 

DATE:  For  the  "Grants  for  Construction 
of  Treatment  Works"  program,  this 
regulation  is  effective  for  awards  made 
after  May  12, 1982. 

FOR  FURTHER  INFORMATION  CONTACT! 
Richard  A.  Johnson,  Grants 
Administration  Division  (PM-216), 
Environmental  Protection  Agency, 
Washington,  D.C.  20460,  (202)  755-0860. 

SUPPLEMENTARY  INFORMATION:  Ob 

March  2, 1982.  EPA  published  a 
proposed  regulation  governing 
procurement  under  all  assistance 
programs  (47  FR  8960).  At  diat  time,  we 
indicated  that  we  plaimed  to  make  the 
regulation  effective  for  grants  for 
construction  of  treatment  works  when 
the  program  regulation  becomes 
effective  in  April,  1982.  This  regulation 
implements  that  statement.  The  program 
regulation  is  also  being  pubhshed  today 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Description  of  Major  Issues 

The  preamble  to  the  March  2, 1982 
proposed  regulation  discussed  in  detail 
a  number  of  issues  which  arose  in  the 
drafting  of  the  Part  33  regulations.  Since 
EPA's  position  has  not  changed,  we 
have  not  repeated  those  discussions 
here.  Our  discussion  of  issues  here  is 
limited  to  areas  on  which  a  significant 
nimiber  of  comments  were  received  and 
to  those  on  which  we  have  made 
changes  in  the  regulation.  The 
remainder  of  the  conunents  received  and 
those  received  too  late  to  be  considered 
in  drafting  this  interim-final  regulation 
will  be  addressed  when  Part  33  is 
published  in  final. 


AppUcabHHy  of  Procurement 
Requirements  to  Faeilities  Planning  and 

Design  Services 

The  Municipal  Wastewater  Treatment 
Construction  Grant  Amendments  of  1981 
(Pub.  L  97-117),  enacted  December  29. 
1981,  prohibit  EPA  grants  exclusively  for 
facilities  planning  or  design  services. 
Instead,  EPA  will  make  an  allowance  in 
its  grant  assistance  for  non-Federal 
funds  expended  by  the  recipient  for 
facilities  planning  and  design  services. 
Therefore,  services  for  facilities 
plaiming  and  project  design  will  not  be 
subject  to  EPA  procurement 
requirements  in  order  for  the  allowance 
to  be  awarded.  However,  if  die  recipient 
chooses  to  use  the  architect  or  engineer 
who  provided  facilities  plaiming  and 
design  services  for  services  during 
construction,  it  must  follow  some  of  the 
requirements  in  this  Part.  (See  §  33^15.) 

Applicability  of  the  Revised 
Procurement  Regulation  to  Active 
Grants  in  the  Construction  Grant 
Program 

The  new  Part  33  procurement 
regulations  are  effective  for  all 
subagreements  under  construction 
grants  awarded  after  May  12, 198Z  EPA 
has  receiTed  several  requests  from 
recipients  who  have  active  construction 
grants  that  they  also  be  allowed  to 
voluntarily  follow  the  new  Part  33 
procurement  requirements.  EPA  believes 
dmi  cecipieata  sfaotrfd  be  given  this 
opportimity.  Therefore.  EPA  will  allow 
any  conatouction  grant  recipient  who 
has  a  cuneat  grant  to  choose  to  foQow 
the  new  Part  33  procurement  procedures 
for  any  procurement  action,  including 
change  orders,  which  the  recipient 
executes  after  the  date  the  recipient  self- 
certifies  its  procurement  system  with 
EPA  or  the  delegated  State.  HoweTer. 
the  procurement  requirements  in  effect 
when  EPA  awarded  the  grant  (i.e..  40 
CFR  35.936  through  35.939)  will  still 
apply  to  those  actions  executed  before 
the  date  that  a  recipient  with  a  cunent 
grant  self-certifies. 

Procedural  Requirements  for  Recipients 
Who  Do  Not  Certify  Their  Procurement 
Systems,  and  for  Recipients  Who  Have 
Their  Procurement  Certification 
Revoked  by  EPA 

We  have  received  several  questi'ons 
concerning  the  procedural  requirements 
that  EPA  will  require  of  recipients  who 
do  not  certify  their  procurement 
systems,  or  for  recipients  who  have  their 
procurement  certification  revoked  by 
the  award  official.  To  make  these 
procedural  requirements  known  and  to 
have  all  of  EPA's  procurement 
requirements  in  one  place,  we  have 


added  Appendix  A.  "Procedural 
Requirements  for  Recipients  Who  Do 
Not  Certify  Their  Procurement  System. 
or  far  Recipients  Who  Have  Their 
Procarement  Certification  Revoked  by 
EPA.**  to  Part  33.  Appendix  A  contains 
the  additional  procedural  requirements 
which  are  not  contained  in  the  body  of 
Part  33,  but  which  EPA  will  review 
when  EPA  conducts  a  pre-award  review 
and  approval  (see  §  33.115, 
"Procurement  system  review"). 
Recipients  are  not  required  to  follow 
these  additional  procedural 
reqokements  if  they  have  a  certified 
procurement  system. 

Specifications 

We  received  several  comments  on  the 
langaage  in  the  preamble  to  the  March  2, 
1982  proposed  regulation  which  implied 
that  a  single  material  specification 
restricts  competition,  and  which 
required  that  the  recipient's 
procurement  official  justify  the  use  of  a 
specification  which  limits  competition 
before  the  recipient  issues  the 
specification. 

OMB  Circular  A-102,  Attachment  O. 
requires  that  all  procurement 
transactions  be  conducted  in  a  manner 
that  provides  maximum  free  and  open 
competition.  Any  specification  which 
has  the  effect  of  limiting  competition  is 
restrictive  in  the  sense  that  it  prevents  a 
bidder  from  offering  a  product  or  a 
service  which  could  meet  the  project's 
requkements. 

Because  a  specification  limits 
comfpetition,  however,  does  not  mean  it 
is  in4>roper.  A  specification  is  restrictive 
only  when  the  restricted  features  are 
unnecessary,  and  therefore  unduly 
restrict  competition.  (See  Nash  and 
Qbiaic,  Federal  Procurement  Law, 
Vokme  I,  (3rd.  edition,  1977]  page  236.) 
Recipients  may  use  restrictive 
spedfications  if  the  specifications 
reflect  the  recipient's  minimum  essential 
needs.  (See  Shnitzer,  Government 
Contract  Bidding,  (1978)  page  179.) 
Whetiier  a  specification  represents  the 
minimum  essential  needs  of  the 
recipient  or  unduly  restricts  competition 
depends  on  the  facts  in  each 
procuremeat  action.  Consequendy,  the 
recipient's  procurement  officials  must 
{U8t%  the  use  of  a  specification  which 
does  not  provide  for  maximum  free  and 
open  competition  and  must  document 
thefr  procurement  file  to  this  effect.  The 
docunentation  should  ordinarily  be 
done  before  the  recipient  issues  the 
specification  to  avoid  the  appearance  of 
post  hoc  rationalization,  and  the 
recipient  should  justify  adequately  in 
writing  the  rational  basis  for  the 
specification.  In  the  event  of  a  protest. 
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the  protestor  has  the  burden  of  showing 
that  the  specification,  as  written  or  as 
applied  by  the  recipient,  excludes  the 
protestor  from  competition. 

Minority  and  Women 's  Businesses 

We  received  several  comments  on 
EPA's  changes  to  the  minority  and 
women's  businesses  policy  (MBE/WBE). 
As  stated  in  the  March  2. 1982  proposed 
regulation.  EPA  is  in  the  process  of 
developing  a  new  minority  business  and 
women's  business  policy.  Therefore,  the 
comments  we  received  concerning  this 
issue  will  be  used  during  the 
development  of  that  policy.  Also,  our 
March  2, 1982  proposed  regulation 
reserved  the  definition  of  a  minority 
business  and  a  women's  business.  We 
will  define  these  terms  in  the  new 
policy.  Therefore,  until  EPA  writes  a 
deHnition  for  these  terms  in  its  new 
policy,  the  recipient  should  define  these 
terms.  However,  any  requirements  or 
definitions  which  a  recipient  chooses  to 
include  in  the  contract  specifications 
with  regard  to  minority  and  women's 
business  requirements  will  be 
mandatory  for  bidders  and  offerors. 

Use  of  the  Same  Architect  or  Engineer 
During  Construction 

The  new  Part  33  procurement 
requirements  allow  recipients  the  option 
of  using  the  same  individual  or  firm  who 
provided  the  facilities  planning  or 
design  services  for  the  project  for 
architectural  or  engineering  services 
during  Step  3  construction  of  the  project 
(see  §  33.715  "Use  of  the  same  architect 
or  engineer  during  construction").  In 
order  to  used  this  option,  the  recipient 
must  ensure  that  the  subagreements  for 
the  facility  planning  or  design  services 
meet  the  requirements  in  §  33.715.  Those 
subagreements  are  subject  only  to  the 
requirements  hsted  in  S  33.715. 

However,  when  the  recipient  receives 
a  Step  3  construction  grant  from  EPA. 
the  recipient  must  ensure  that  any 
subagreement,  including  any 
subagreement  awarded  to  the  firm  or 
individual  who  will  provide  the  services 
during  construction,  must  meet  all  of  the 
procurement  requirements  in  Part  33. 
This  may  mean  that  the  recipient  will 
have  to  amend  or  renegotiate  the 
individual's  or  firm's  existing 
subagreement. 

Regulation  Development  Process 

Under  Executive  Order  12291,  EPA  is 
required  to  judge  whether  a  regulation  is 
"major"  and.  therefore,  subject  to  the 
regulatory  impact  analysis  requirements 
of  the  Order  or  whether  it  may  follow 
other  development  procedures.  We  have 
determined  that  this  regulation  is  not 
"major"  as  it  will  not  have  a  substantial 


impact  on  the  economy.  ConsequenUy. 
the  regulation  is  not  subject  to  the 
impact  analysis  requirements  of 
Executive  Order  12291. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980.  U.S.C.  3501  et  seq 
(the  Act),  the  reporting  or  recordkeeping 
provisions  that  are  included  in  this 
interim-final  rule  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  under  section  3504[h)  of 
the  Act. 

List  of  Subjects  in  40  CTR  Part  33 

Advertising,  Conflict  of  interest. 
Environmental  protection.  Grant 
programs — environmental  protection. 

This  regulation  was  submitted  to 
OMB  for  review  as  required  by 
Executive  Order  12291. 

Dated:  May  4. 1982. 
lohn  W.  Hemandei,  |r.. 

Acting  Administrator. 

PROCUREMENT  SYSTEM 
CERTmCATION  FORM  FOR 
APPUCANTS  FOR  EPA  ASSISTANCE 

Form  approved  OMB  No. 

Section  L — Instructions 

This  form  must  accompany  each 
application  for  EPA  assistance.  If  the 
applicant  has  certified  its  procxu^ment 
system  to  EPA  within  the  past  two  years 
and  the  system  has  not  been 
substantially  revised,  check  block  a  in 
Section  n.  then  sign  and  date  the  form.  If 
the  system  has  not  been  certified  within 
the  past  two  years,  part  b  of  Section  II 
must  be  completed. 

Section  11.— Certification 

D  a.  I  affirm  that  the  applicant  has 
within  the  past  two  years  certified  its 
procurement  system  to  EPA  as 
complying  wiUi  40  CFR  Part  33  and  that 
the  system  has  not  been  substantially 
revised.  The  date  of  the  applicant's 
latest  certification  is  (month,  year). 

b.  Based  upon  my  evaluation  of  the 
applicant's  procurement  system,  L  as 
authorized  representative  of  the 
apphcant:  (Check  one  of  the  following) 

D 1.  Certify  that  the  applicant's 
procurement  system  will  meet  all  of  the 
requirements  of  40  CFR  Part  33  including 
the  attached  subparts  before 
undertaking  any  procurement  action 
with  EPA  assistance/funds. 

Please  furnish  citations  to  appUcable 
state  or  local  ordinances  and 
regulations.  Citations 

D  2.  Do  not  certify.  The  applicant  will 
follow  the  requirements  of  40  CFR  Part 
33  with  EPA  review  and  pre-award 
approval  of  proposed  procurement 
actions  that  will  use  EPA  assistance/ 
funds. 


Typed  name  and  title  of  Chief  BxecutiTe 
Officer 


Signature 
Date   


EPA  form  S70O-4a 

Below  is  a  list  of  subparts  and 
sections  of  40  CFR  Part  33  which  contain 
some  but  not  all  of  the  requirements  for 
procurements  under  EPA  assistance. 
The  purpose  of  this  list  is  to  assist  in  the 
evaluation  of  the  applicant's 
procurement  system  to  determine  if  it  is 
certifiable  as  meeting  the  basic  Federal 
procurement  principles  as  articulated  in 
Part  33.  As  such,  this  section  highlights 
certain  aspects  of  the  regulations  which 
the  recipient  shall  use  in  its  evaluation 
process  and  is  not  intended  to  replace  a 
detailed  reading  of  the  Part  33 
requirements  themselves. 


Part  33 


33510.. 

33.220 

33.230 

33535 

33540 


Seckon 


I  tMl  aumttlkjn  partomt  in  acoortf- 


33.250. 


S3555 


33565 


33570 


33575.. 


33585 


33590 

33.295 

33.305-310... 
33.40S-43S... 

33.S05-S3S.-. 
33.605 
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Subparts  C- 
G 


Systeni  must  co«np^  with  raquireiiwiiU  in 
these  subparts— 


Clean  Water  Act  Requnments—»iopai\  ap- 
plies to  procurement  under  assistanoe 
agreements  for  constructon  o(  liwtinam 
works  uTKter  tt>e  Clean  Water  Act 

Reifjremenis  lor  InettiHoaa  of  Higher  Edb- 
cation  and  Other  Norhfmfit  Organia- 
Hone  lujbpan  describes  the  procurement 
pa^aimnerrts  for  nonppoM  organizattans. 

Requlmments  tor  fleapients  of  Remedial 
Action  Coopereltve  Agreements  Untier  the 
Corjtprehenanie  Emjnmnealat  fleeponem, 
Compensation  and  Uatxiify  Act  of  1980— 
subpart  itoacribes  the  procurement  method 
raqapannnto  ft^  rvc^ianls  ct  thaaa  coa^ 
eratrve  agreements. 

SobetjivtytiHjnt  ^twBioii9  subagroemuiils 
lor  procuramaM  undar  EPA  aaaiatanc* 
must  cor.sain  the  appropriate  clausea,  o> 
!ti3ir  equivalent  specified  In  ttiis  subpart 

At;«M»— subpart  apptas  to  m  appicanli  Ibr 
EPA  assialance  except  lor  nonproit  organi- 
zations. 


Accordingly,  Title  40  Chapter  I  is 
amended  by  revising  Part  33  to  read  as 
follows: 

PART  33— PROCUREMENT  UNDER 
ASSISTANCE  AGREEMENTS 

Sec. 

33.001    Applicability  and  scope  of  this  Part 

33.005    Definitions. 

Subpart  A— ProcurwnMM  Syatcm 
Evaluation 

33.105    Applicability  and  scope  of  this 

subpart 
33.110    Applicant  and  recipient  certification. 
33.115    Procurement  system  review. 

Subpart  B— Procurement  Requfrementa 

33.205  AppUcatMlity  and  scope  of  this 

subpart. 

33.210  Recipient  responsibility. 

33.215  EPA  respoosibiHty. 

33.220  Limitation  on  subegreement  award. 

33.225  Violations. 

33.230  Competition. 

33.235  Profits. 

33.240  Small,  minority,  women's,  and  labor 

surplus  area  btwinesses. 

33.245  Privity  of  subagreement. 

33.250  DocumenUtion. 

33.255  Specifications. 

33.260  Intel  yjvemmental  agreements. 

33.265  Bonding  and  insurance. 

33.270  Code  of  Conduct. 

33.275  Federal  cost  principles. 

33.280  Payment  to  consultants. 

33.285  fttjhibited  types  of  snbagreements. 

33.290  Cost  and  price  considerations. 

33.295  Lower  tier  subagreements. 

SmanPuichaaes 

33.305    Small  purchase  procurement  method. 
33.310    Small  purchase  procedures. 
33.315    Requirements  for  competition. 

Formal  Advertising 

33.405    Formal  advertising  procurement 

method. 
33.410    Pttblic  notice  and  solicitatioo  of  bfato. 
33.415    Time  for  preparing  bids. 
33.420    Adequate  bidding  documents. 
33.425    Public  openiag  of  bids. 
33.430    Award  to  lowest  responsive, 

responsible  bidder. 


Competitive  Negotiation 

Sec. 

33.505    Competitive  negotiation  procurement 

method. 
33.510    Pubfic  notice. 
33.51&    Evaluation  of  proposals. 
33.520    Negotiation  and  award  of 

subegreement 
33.525    Optional  procedure  for  negotiation 

and  award  of  sutta^^ement  for 

architectural  and  engineering  serviixs. 

Noncompetitive  Negotiation 

33.605    Noncompetitfve  negotiation 
procurement  method. 

Subpart  C— Clean  Water  Act  Requirements 

33.705    Applicability  and  scope  of  this 

subpart. 
33.710    Buy  American. 
33.715    Use  of  the  same  architect  or  en^iieer 

during  construction. 

Subpart  D— Requirements  for  Institutions 
of  Higher  Education  and  Ottier  NonproW 
Organizationa 

33.805    Applicabil^  and  scope  of  this 

subpart 
33.810    Nbnapplicable  subagreement  clauses. 
33.815    NonappHcable  prtxnirement 

provisions. 
33.820    Additional  procurement 

requireBwnts. 

Subpart  E— RMyiiranMnU  for  Recipients  of 
Remedial  Action  CooparaUwe  Agreements 
Under  the  Comprelienatve  Environmental 
Response,  Compensation,  and  Liability  Act 
of  1980 

83.905    Applicabflity  and  scope  of  this 

subpart. 
33.910    Preference  for  formal  advertising. 
S3.915    Award  official  approval. 

Subpart  F— Subagreement  Provisiona 

33.1005    AppBcabiHty  and  scope  of  this 

subpart 
33.1010    Requirements  for  subagreement 

clauses. 
-33.1015    Subagreement  provisions  clause. 

33.1018  Equal  en^iloyment  opportunity 
clauses. 

33.1019  Aniflriekback  clause. 

33.1020  Minimara  wage  clause. 

33.1021  Work  hoars  and  safety  standartb 
clause. 

33.1022  Pateats.  data  and  copyrights  clause. 

33.1023  Violating  facilities  clause. 

33.1024  Energy  efficiency  clause. 
33.1030    Model  subagreement  clause. 

Subpart  G — Protests 

33.1105    AppiScabtKty  and  scope  of  this 

subpart. 
33.1110    Liniitations  on  protest  appeals. 
33.1115    General  requirements. 
33.1120    Filing  requirements  for  protest 

appeals. 
33.1125    Protest  appeal  documents. 
33.1130    DefstraJ  at  procurement  action. 
33.1135    Award  official's  review. 

Authority.  7  U.S.C  135  et  seq.:  15  VSSL 
2601  et  saq.;  33  U.S.C.  12S1  et  seq^  42  U.SJC. 
241,  242b.  243.  248,  300f-l,  300J-2.  300J-3. 1B57 
et  seq.,  6601  et  seq.;  and  42  U.S.C.  9601  et  seq. 


§  33JX)1    AppflcablWty  and  scope  of  ttiis 
part 

(a)  This  Part  applies  to  all  assistance 
agreements  awarded  after  the  effective 
date  of  this  Part.  For  assistance 
agreements  awarded  before  the 
effective  date,  this  Part  will  apply  only 
to  those  procurement  actions  conducted 
by  the  recipient  after  the  date  the 
recipient's  self -certification  request 
imder  §  33.110  of  this  Part  is  accepted  by 
the  award  ofiicial. 

(b)  This  Part: 

(1)  Describes  EPA's  procurement 
system  evaluation  process. 

(2]  Identifies  the  minimum 
requirements  for  the  procurement  of 
supplies,  services,  anid  constnictioa 
under  EPA  assistance  agreements. 

(3)  Identifies  an  additional 
specification  requirement  for 
procurement  under  assistance 
agreements  for  the  construction  of 
treatment  wosks  awarded  under  40  CFR 
Part  35.  Subpart  E  and  I. 

(4)  Identifies  the  procnrement 
standards  that  institutions  of  higher 
education  and  other  naaptxAt 
organizations  must  follow. 

(5)  Identifies  the  provisions  that 
recipients  of  EPA  assistance  agreements 
must  include  in  their  subagreements. 

(6)  Describes  the  procedures  that  EPA 
will  use  to  handle  appeals  concerning 
the  award  of  a  subagreement  by  the 
recipient  of  an  EPA  assistance 
agreement. 

(c)  This  Part  does  not  apply  to  work 
beyond  the  scope  of  the  project  for 
which  an  assistance  agreement  is 
awarded  fi-e.,  ineKgible  work). 

(d)  This  Part  does  not  apply  to 
expenses  for  services  for  which  the 
recipient  wiH  receive  an  allowance  or  a 
potential  reeiprent  wiH  receive  an 
advance  of  an  allowance  tmder  40  CFR 
Part  35,  Subpart  I. 

(e)  This  Part  strppteoients  the 
requirements  in  fl)  40  CFR  P&rt  30 
"General  Assistance  Regulations."  and 
(2)  40  CFR  Part  32.  "Debarments  and 
Suspensions  under  EPA  Assistance 
Programs." 

(f)  The  following  types  of  recipients 
must  comply  wflh  the  specified  subparts 
in  this  Part: 

(1)  Recipients  of  assistance 
agreements  for  the  construction  of 
treatment  works  awarded  under  40  CFR 
Part  35.  Subpart  E  and  I  must  follow  the 
requirements  in  all  of  the  subparts 
except  Subpart  D. 

(2}  AH  other  State  and  local 
government  recipients  must  follow  the    , 
requirements  in  all  subparts  in  this  Part 
except  Subparts  C  and  D. 

(3)  Institutions  of  higher  education, 
hospitals,  and  other  nonprofit 


Federal  RegMer  /  Vol.  47.  No.  92  /  Wedneaday,  May  12.  1982  /  Rules  and  Regulatiom         20477 


organizations  must  follow  the 
requirements  in  all  Subparts  of  this  Part 
except  as  stated  in  Subpart  D. 

(4]  Recipients  of  cooperative 
agreements  under  the  Comprehensive 
Response,  Compensation,  and  Liability 
Act  of  1980,  must  follow  the 
requirements  in  all  subparts  except 
Subparts  C  and  D. 

(g)  In  the  construction  of  treatment 
works  program  under  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.).  it  is  EPA's 
policy  to  delegate  determinations  on 
individual  projects  to  State  agencies  to 
the  maximum  extent  possible  (see  40 
CFR  Part  35.  Subpart  J).  This  Part  uses 
the  term  award  official.  To  the  extent 
that  the  award  official  for  a  treatment 
works  assistance  agreement  delegates 
responsibility  for  determining 
compliance  with  the  requirements  of  this 
Part  (except  for  Subpart  G  "Protests")  to 
a  State  agency  under  a  delegation 
agreement  (40  CFR  36.1130).  the  term 
award  official  may  be  read  St&te 
agency. I i 


§33.005 

(a)  Words  and  terms  not  defined 
below  shall  have  the  meaning  given  to 
them  in  40  CFR  Part  30  and  40  CFR  Part 
35. 

(b)  As  used  in  this  Part,  the  following 
words  and  terms  mean: 

Architectural  or  engineering  (A/E) 
services.  Consultation,  investigations, 
and  reports,  and  services  for  design-type 
projects  within  the  scope  of  the  practice 
of  architecture  or  professional 
engineering  as  defined  by  the  laws  of 
the  State  or  territory  in  which  the 
recipient  is  located. 

Construction.  Erection,  building, 
acquisition,  alteration,  remodeling, 
improvement,  extension,  modification, 
replacement,  or  correction  of  buildings, 
structures  or  other  property. 
Construction  also  includes  remedial 
actions  in  response  to  a  release  or  a 
threat  of  a  release  at  an  uncontrolled 
hazardous  waste  facility  as  determined 
by  the  Con^)rehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980. 

Contractor.  Any  party  to  whom  a 
recipient  awards  a  subagreement. 

Cost  analysis.  The  review  and    . 
evaluation  of  each  element  of 
subagreement  cost  to  determine 
reasonableness,  allocability,  and 
allowability. 

Minority  Business.  [Reserved] 

Price  analysis.  iTie  process  of 
evaluating  a  prospective  price  without 
regard  to  the  contractor's  separate  cost 
elements  and  proposed  profit.  Price 
analysis  determines  the  reasonableness 
of  the  proposed  subagreement  price 
based  on  adequate  price  oompetltion. 


previous  experience  with  similar  work, 
established  catalog  or  market  price,  law. 
or  regulation. 

Profit.  The  net  proceeds  obtained  by 
deducting  all  allowable  costs  (direct  and 
indirect)  from  the  price.  (Because  this 
defintion  of  profit  is  based  on  Federal 
procurement  principles,  it  may  vary 
from  many  firms'  definition  of  profit 
and  may  correspond  to  those  firms' 
definition  of  "fee.") 

Services.  A  contractor's  labor,  time,  or 
efforts  which  do  not  involve  the  deUvery 
of  a  specific  end  item,  other  than 
documents,  e.g.,  reports,  design 
drawings,  specifications.  This  term  does 
not  include  employment  agreements  or 
collective  bargaining  agreements. 

Small  business.  A  business  as  defined 
in  section  3  of  the  Small  Business  Act 
as  amended  (15  U.S.C  632). 

Subagreement  A  written  agreement 
between  an  EPA  recipient  and  another 
party  (other  than  another  public  agency) 
and  any  lower  tier  agreement  for 
services,  supplies,  equipment  or 
construction  necessary  to  complete  the 
project  Subagreements  include 
contracts  and  subcontracts  for  personal 
and  professional  services,  agreements 
with  consultants,  and  purchase  orders. 

Women 's  Business.  [Reserved] 

Subpart  A— Procurement  System 
EvaHiaHon 

§33.105    AppHcabfltty  and  scope  Of  this 
subpart 

(a)  This  subpart  applies  to  all 
recipients  of  EPA  assistance 

•  agreements. 

(b)  For  procurements  involving  EPA 
funds,  recipients  shall  use  their  own 
procurement  policies  and  procedures  if 
those  policies  and  procedures  reflect 
applicable  Federal  State,  and  local  laws 
and  regulations,  and  at  least  meet  the 
standards  set  forth  in  this  Part 

(c)  This  subpart  describes  when  EPA 
will  review  the  recipient's  procurement 
practices. 

§33.110    AppBcant  and  recipient 
certlficaMoo. 

(a)  It  is  the  applicant's  and  recipient's 
responsibility  to  evaluate  its  own 
procurement  system  and  to  determine 
whether  its  system  meets  the 
requirements  in  this  Pcu't 

(b)  After  evaluating  its  procurement 
system,  the  applicant  or  recipient  will 
complete  the  Ptocurement  System 
Certification  Form  For  Applicants  For 
EPA  Assistance  (EPA  Form  570Q-48). 
The  applicant  or  redpient  will  certify 
Uiat 

(1)  Its  system  will  meet  the  intent  of 
all  the  requirements  in  this  Part  before 


any  procurement  action  with  EPA 
assistance  is  undertaken. 

(2)  Its  current  system  does  not  meet 
the  intent  of  the  requirements  of  this 
Part,  and  instead,  die  applicant  will 
follow  the  requirements  of  40  CFR  Part 
33  and  will  allow  EPA  review  and 
approval  of  proposed  procurement 
actions  that  will  use  ^A  funds.  The 
additional  requirements  for  EPA  review 
and  approval  are  contained  in  Appendix 
A  to  this  Part 

(c)  The  applicant  must  submit  the 
signed  certification  form  to  the  award 
official  with  the  assistance  application. 

(d)  The  certification  will  be  valid  for 
two  years  or  the  project  period  specified 
in  the  assistance  agreement  whichever 
is  greater,  unless  the  recipient 
substantially  revises  its  procurement 
system,  or  the  award  official  determines 
that  the  recipient  is  not  following  the 
requirements  in  this  Part,  see 

S  33.115(b).  If  the  recipient  substantially 
revises  its  procurement  system,  the 
recipient  must  evaluate  its  revised 
system  to  ensure  that  the  system  still 
meets  the  requirements  in  this  Part 

§33.115   Procurement  review. 

(a)  EPA  reserves  the  right  to  review  a 
recipient's  procurement  system  or 
procurement  action: 

(1)  To  determine  if  the  recipient  is 
foUowing  the  procurement  requirement 
in  this  part  or 

(2)  When  there  is  sufficient  reason  to 
do  so  based  on  the  following  sources  of 
information: 

(i)  Information  coaceming  the  review 
or  certification  of  the  recipient's 
procurement  system  or  actions  by  other 
Federal  agencies  or  Congress: 

(ii)  Information  from  the  rec^)ient*s 
cognizant  audit  agency; 

(iii)  Information  &om  State  agencies 
and  organizations  independent  of  the 
recipient's  procurement  activity, 

(iv)  Redpient  responses  to  the 
procurement  system  certification  form; 

(v)  Previous  EPA  eiqierience  with  the 
recipient  and 

(vi)  Information  fix>m  contractors  or 
prospective  contractors. 

(b)  If  the  award  offidal  determines 
that  the  recipient  is  not  following  the 
procurement  requirements  it  certified  it 
would  follow,  the  award  offidal  shall 
revoke  the  redpient's  certification  and: 

(1)  Apply  the  sanctions  in  40  CFR  Part 
30;  or 

(2)  Require  that  the  redpient  follow 
the  procurement  requirements  in  this 
Part  induding  the  procedural 
requiremeats  in  Appendix  A,  for  future 
proctu^ment  actions. 

(c)  The  redpient  may  re-certify  its 
procurement  system  if  it  shows  the 
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award  official  that  it  has  corrected  the 
procurement  deficiencies  noted  by  the 
award  official. 

Subpart  B— Procurement 
Requirements 

§  33.205    Appltcability  and  scope  of  ttils 
subpart 

This  subpart  contains: 

(a)  The  recipient's  and  EPA's 
responsibilities;  and 

(b]  The  minimum  procurement 
standards  for  each  recipient's 
procurement  system. 

§  33.210    Recipient's  procurement 
responsibilities. 

(a)  The  recipient  is  responsible  for  the 
settlement  and  satisfactory  completion 
in  accordance  with  sound  business 
judgment  and  good  administrative 
practice  of  all  contractual  and 
administrative  issues  arising  out  of 
subagreements  entered  into  under  the 
assistance  agreement.  This  includes 
issuance  of  invitations  for  bids  or 
requests  for  proposals,  selection  of 
contractors,  award  of  subagreements, 
settlement  of  protests,  claims,  disputes, 
and  other  related  procurement  matters. 

(b)  A  recipient  may  request  technical 
and  legal  assistance  £rom  the  award 
official  for  the  administration  and 
enforcement  of  any  subagreement 
awarded  under  this  Part.  The  award 
official's  assistance  does  not  relieve  the 
recipient  fi-om  its  responsibilities 
identified  in  this  Part. 

(c)  The  recipient  shall  maintain  a 
subagreement  administration  system 
ensuring  that  contractors  perform  in 
accordance  with  the  terms,  conditions, 
and  specifications  of  their 
subagreements. 

(d)  The  recipient  shall  review  its 
proposed  procurement  actions  to  avoid 
purchasing  unnecessary  or  duplicative 
items. 

(e)  The  recipient  shall  consider 
consolidating  its  procurement  or 
dividing  it  into  parts  to  obtain  a  more 
economical  purchase. 

(f)  Where  appropriate,  the  recipient 
shall  make  an  analysis  of  lease  versus 
purchase  alternatives  in  its 
procurements  actions. 

(g)  A  recipient  of  a  remedial  action 
cooperative  agreement  awarded  under 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  must  obtain  the  EPA  award 
official's  approval  to  use  a  procurement 
method  other  than  the  formal 
advertising  method  (see  Subpart  E). 

(h)  Innovative  procurement  methods 
or  procedures  may  be  used  by  recipients 
with  the  prior  written  approval  of  the 
award  official. 


§33.215    EPA  responsibility. 

(a)  EPA  will  not  substitute  its 
judgment  for  that  of  the  recipient  unless 
the  matter  is  primarily  a  Federal 
concern. 

(b)  If  the  recipient  has  not  certified  its 
procurement  system  under  §  33.110  and 
if  the  procurement  action  or  change 
order  is  expected  to  exceed  $100,000. 
EPA  may  review  the  recipient's 
proposed  subagreements  and  related 
prOciu-ement  documents  (see  Appendix 
A],  and  approve  the  recipient's 
compliance  with  the  requirements  of  this 
Part. 


§33.220 
award. 


Limitation  on  subagreement 


(a)  The  recipient  shall  award 
subagreements  only  to  responsible 
contractors  that  possess  the  potential 
abihty  to  perform  successfully  under  the 
terms  and  conditions  of  a  proposed 
procurement 

(b)  Contractors  shall  meet  the 
requirements  of  §  30.340-2(a)  through  (d) 
and  (g]  of  this  subchapter. 

(c)  The  recipient  shall  not  make 
awards  to  contractors  who  have  been 
suspended,  debarred,  or  voluntarily 
excluded  under  40  CFR  Part  32  or  to 
contractors  on  the  EPA  List  of  Violating 
Facilities  (see  40  CFR  Part  15). 

§33.225    VtoMhNW. 

Violations  of  law  are  to  be  referred  to 
the  local.  State,  or  Federal  authority 
having  the  proper  jurisdiction. 

§33.230    Competnioa 

(a)  All  procurement  transactions, 
without  regard  to  dollar  value,  shall  be 
conducted  in  a  manner  that  provides 
maximum  open  and  free  competition. 

(b)  Procxu-ement  practices  shall  not 
unduly  restrict  or  eliminate  competition. 
Examples  of  practices  considered  to  be 
unduJy  restrictive  include: 

(1)  Noncompetitive  practices  between 
firms; 

(2)  Organizational  conflicts  of  interest 

(3)  Unnecessary  experience  and 
bonding  requirements; 

(4)  State  or  local  laws,  ordinances, 
regulations  or  procedures  which  give 
local  or  in-State  bidders  or  proposers 
preference  over  other  bidders  or 
proposers  in  evaluating  bids  or 
proposals;  and 

(5)  Placing  imreasonable  requirements 
on  firms  in  order  for  them  to  qualify  to 
do  business. 

(c)  The  recipient  may  use  a 
prequalification  system  if  it: 

(i)  Updates  the  prequalified  list  at 
least  every  six  months; 

(ii)  Reviews  and  acts  on  each  request 
for  prequalification,  if  the  request  is 
made  more  than  30  days  before  the 


closing  date  for  receipt  of  proposals  or 
bid  opening,  as  appropriate;  and 

(iii)  Gives  adequate  public  notice  of 
its  prequalification  procedure  in 
accordance  with  the  public  notice 
procedures  in  §  §  33.415  or  33.510,  as 
appropriate. 

(iv)  If  the  recipient  uses  a  prequalified 
list  for  persons  or  firms  doing  business 
with  the  recipient  it  must  follow  the 
requirements  in  (c)  (i)  through  (iii)  of  this 
section,  but  a  prequalified  list  of  persons 
or  firms  may  not  be  used  unless  that 
procedure  enhances  competition. 
However,  this  restriction  does  not  apply 
to  §  33.525  "Optional  procedures  for 
negotiation  and  awtu-d  of  a 
subagreement  for  architectural  and 
engineering  services." 

§33.235    Profit 

(a)  Recipients  must  assure  that  only 
fair  and  reasonable  profits  are  paid  to 
contractors  awarded  subagreements 
under  EPA  assistance  agreements. 

(b)  For  each  subagreement  in  yvhich 
there  is  no  price  competition  and  where 
price  is  based  on  cost  analysis,  any 
profit  shall  be  negotiated  as  a  separate 
element  of  price. 

(c)  Profit  included  in  a  formally 
advertised,  competitively  bid,  fixed 
price  subagreement  shall  be  considered 
reasonable. 

(d)  Commercially  available  products 
sold  to  the  general  public  shall  not  be 
covered  by  this  section. 

§  33.240    SmaU,  minortty,  women's,  and 
labor  surplus  area  businessea. 

(a)  It  is  EPA  policy  to  award  a  fair 
share  of  subagreements  to  small, 
minority,  and  women's  businesses.  The 
recipient  must  take  affirmative  steps  to 
assure  that  small,  minority,  and 
women's  businesses  are  used  when 
possible  as  sources  of  supplies, 
equipment  construction,  and  services. 
Affirmative  steps  shall  include  the 
following: 

(1)  Including  qualified  small,  minority, 
and  women's  businesses  on  solicitation 
lists. 

(2)  Assuring  that  small,  minority,  and 
women's  businesses  are  solicited 
whenever  they  are  potential  sources. 

(3)  Dividing  total  requirements,  when 
economically  feasible,  into  small  tasks 
or  quantities  to  permit  maximum 
participation  of  small,  minority,  and 
women's  businesses. 

(4)  Establishing  delivery  schedules, 
where  the  requirements  of  the  work 
permit  which  will  encourage 
participation  by  small,  minority,  and 
women's  businesses. 

(5)  Using  the  services  and  assistance 
of  the  Small  Business  Administration 
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and  the  Office  of  Minority  Business 
Enterprise  of  the  U.S.  Depiulment  of 
Conuneroe. 

(6)  Requiring  each  party  to  a 
subagreement  to  take  the  afBrmative 
steps  in  paragraphs  (aKl)  through  (a)(5) 
of  this  section. 

(b)  [Reserved] 

(c)  Recifrients  are  encouraged  to 
procure  goods  and  services  bom  labor 
surplus  area  firms. 

933J45    PrMty  Of  subagreement 

Neither  EPA  nor  the  United  States 
shall  be  a  party  to  any  subagreement 
nor  to  any  solicitation  or  request  for 
proposals. 

$33^50    Pocurewitallii. 

(a)  Procurement  records  and  files  for 
procurements  in  excess  of  $10,000  shall 
include  the  following: 

(1)  Basis  for  contractor  selection: 

(2)  Written  justification  for  selection 
of  the  procurement  method; 

(3)  Written  justification  for  use  of  any 
specification  which  does  not  provide  for 
maximum  free  and  open  competition: 

(4)  Selection  of  type  of  subagreement 
and 

(5)  Basis  for  award  cost^w  price, 
including  a  copy  of  the  cost  of  price 
analysis  made  under  S  33.290  and 
documentation  of  negotiations. 

(b)  The  reasons  for  rejecting  any  or  all 
bids  and  the  justification  for 
procurements  on  noocompetitively 
negotiated  basis  shaD  be  available  for 
public  inspection. 

S33JZ55    8»»clllc«Mona. 

Recipients  must  incorporate  in  their 
specifications  a  clear  and  accurate 
description  of  the  technical 
requirements  for  the  material,  product 
or  service  to  be  procured.  Such 
description  shall  not  in  competitive 
procurements,  contain  features  which 
unduly  restrict  competition.  The 
description  shall  include  a  statement  of 
the  qualitative  nature  of  the  material, 
product,  or  service  to  be  procured  and. 
when  necessary,  shall  set  forth  those 
minimum  essential  characteristics  and 
standards  to  which  it  must  conform  if  it 
is  to  satisfy  its  intended  use.  Detailed 
product  specifications  shall  be  avoided 
if  at  aU  possible.  When  it  is  impractical 
or  uneconomical  to  make  a  dear  and 
accurate  description  of  the  technical 
requirements,  a  "brand  name  or  equal" 
description  oiay  be  used  as  a  means  to 
define  the  perfonnanoe  at  other  salient 
requirements  of  a  procurement  The 
specific  features  of  the  named  brand 
which  must  be  met  by  oBetxat  shall  be 
cleariy  stated.  (An  additional 
specification  requirament  for  die 
construction  of  treatmeat  works  under 


40  CFR  Part  3S,  Subpart  B  and  I  is 
contained  in  9  33.710.) 

(a)  To  foster  greater  economy  and 
efficiency,  recipients  are  encouraged  to 
enter  into  State  and  local 
intergovernmental  agreements  for 
common  procurement  or  use  of  goods 
and  services. 

(b)  All  procurements  under  an 
intergovernmental  agreement  must 
follow  the  procurement  requirements  in 
this  Part  except  for  prociu^ments  that 
are: 

(1)  Incidental  to  the  purpose  of  the 
assistance  agreement  and 

(2)  Made  through  a  central  public 
procurement  unit 


§33.2<S    Bondhigandl 

(a)  These  requirements  apply  to 
subagreements  for  construction  only. 

(b)  The  recipient  shall  follow  its  own 
requirements  relating  to  bid  guarantees, 
performance  bonds,  and  payment  bonds 
unless  the  construction  subagreement 
exceeds  $100,000. 

(c)  For  those  subagreements 
exceeding  $100,000.  the  award  official 
may  accept  the  recipient's  bonding 
policy  and  requirements  provided  that 
the  Government's  interest  is  adequately 
protected.  Otherwise  ths  minimum 
bonding  requirements  are: 

(1)  A  bid  guarantee  from  each  bidder 
equivalent  to  five  percent  of  the  bid 
price.  The  "bid  guarantee"  shall  consist 
of  a  firm  commitment  such  as  a  bid 
bond,  certified  check,  or  other 
negotiable  instrument  accompanying  a 
bid  as  assurance  that  the  bidder  wiU. 
upon  acceptance  of  the  bid.  execute 
such  contractaal  documents  as  may  be 
required  within  the  time  specified. 

(2)  A  performance  bond  on  the  part  of 
the  contractor  for  100  percent  of  the 
subagreement  price.  A  "perfonnance 
bond"  is  one  executed  in  connection 
with  a  subagreement  to  secure 
fulfillment  of  all  the  contractor's 
obligations  under  such  subagreement 

(3)  A  payment  bond  on  the  part  of  the 
contractor  for  100  percent  of  Qxb 
subagreement  price.  A  "payment  bond" 
is  one  executed  in  connection  with  a 
subagreement  to  assure  payment  as 
required  by  law  to  all  persons  supplying 
labor  and  material  in  the  execution  of 
the  work  provided  for  in  the 
subagreement 

(d)  Where  bonds  are  required  in  the 
situations  described  above,  the  bonds 
shall  be  obtained  from  companies 
holding  certificates  of  authority  as 
acceptable  sureties  (31  CFR  223). 

(e)  The  flood  hazard  area 
requirements  of  the  Flood  Disaster 


Protection  Act  o£l9T3  contained  in  Part 
SOaj^ly. 

§33.270    Codeoreondnct 

(a)  Recipients  shall  maintain  a  written 
code  or  standards  of  conduct  which 
shall  govern  the  perfonnance  of  its 
officers,  employees,  or  agents  engaged 
in  the  award  and  administration  of 
subagreements  supported  by  EPA  funds. 
No  employee,ofBcer,  or  agent  of  the 
recipient  shall  participate  in  selection, 
or  in  the  award  or  administration  of  a 
subagreement  su^^>orted  by  EPA  funds  if 
a  conflict  of  interest  real  or  apparent 
would  be  involved. 

(b)  Such  a  conflict  would  arise  what: 

(1)  Any  employee,  officer,  or  agent  of 
the  redpient  any  member  of  their 
immediate  families,  or  tiieir  partners, 
have  a  financial  or  other  interest  in  the 
firm  selected  for  award:  or  when 

(2)  An  oc:puiization  which  may 
receive  or  has  been  awarded  a 
subagreement  employs,  or  is  about  to 
employ  any  person  under 
paragraph(b)(l)  of  this  section. 

(c)  The  redpient's  officers,  employees, 
or  agents  shall  neither  solidt  nor  acc^ 
gratuities,  favors,  or  anything  of 
monetary  value  from  contractors, 
potential  contractors,  or  other  parties  to 
subagreements. 

(d)  Redpients  nay  set  minimum  rules 
where  the  finandal  interest  is  not 
substantial  or  the  gift  is  an  unsolicited 
item  of  nominal  intrinsic  value. 

(e)  To  the  extent  permitted  by  State  or 
local  law  or  regulations,  the  code  of 
conduct  shall  {»t>vide  for  penalties, 
sanctions,  or  other  disciplinary  actions 
for  violations  of  the  code  by  the 
redpient's  officers,  employees,  or 
agents,  or  by  contractors  or  their  agents. 


$33,275   rsdsni coot prtnciptss. 

The  following  are  the  cost  principles 
applicable  to  assistance  arguments  and 
subagreements: 

(a)  State  and  local  governments  must 
comply  witii  OMB  Circular  A-87  to 
determine  allowable  costs. 

(b)  Educational  institutions  must 
comply  with  OMB  Circular  A-Zl  to 
determine  allowable  costs  and  wMi 
OMB  Circular  A-68  for  indirect  cost 

.  rates. 

(c)  Nonprofit  instttations  must  comply 
writh  OMB  Circular  A-122  to  determine 
allowable  costs. 

(d)  All  otiier  recipients,  contractors, 
and  nibcontractors  must  comply  with 
the  cost  prindples  contained  in  the 
Federal  Procurement  Regulations  (41 
CFR  1-15.2  and.  if  SKMopriata.  l-U,^  to 
determine  allowable  costs. 
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§  33.280    PaymeiH  to  consultants. 

(a)  For  all  EPA  assistance  agreements, 
the  maximum  daily  rate  paid  to 
individual  consultants  retained  by 
recipients,  or  a  recipient's  contractors  or 
subcontractor  will  not  exceed  the 
maximimi  daily  rate  for  a  CS-18.  This 
limitation  applies  to  consultation 
services  of  designated  individuals  with 
specialized  skills  who  are  paid  at  a  daily 
or  hourly  rate.  This  rate  does  not  include 
transportation  and  subsistence  costs  for 
travel  performed,  which  will  be  paid  in 
accordance  with  the  normal  travel 
reimbursement  practices. 

(b)  Subagreements  for  services  which 
are  awarded  using  the  procurement 
requirements  in  this  Part  are  not 
affected  by  this  limitation. 

S33.28S    ProMbHedtypMOf 
sutMgrsementa. 

The  cost-plu8-percentage-of-co8t  (e.g., 
a  multiplier  which  includes  pro^t)  and 
the  percentage-of-construction-cost 
types  of  subagreements  shall  not  be 
used. 

§  33.290    Cost  and  price  considerattoAs. 

(a)  The  recipient  shall  conduct  a  cost 
analysis  of  all  negotiated  change  orders 
and  all  negotiated  subagreements 
estimated  to  exceed  $10,000. 

(b)  The  recipient  shall  conduct  a  price 
analysis  of  all  formally  advertised 
procurements  estimated  to  exceed 
$10,000  if  there  are  fewer  than  three 
bidders. 

(c)  For  negotiated  procurement, 
contractors  and  subcontractors  shall 
submit  to  the  recipient  cost  or  pricing 
data  in  support  of  their  proposals. 

§  33.29S    Lower  tier  subagreements. 

All  subagreements  below  the  first  tier 
must  comply  with  the  following 
provisions: 

(a)  Section  33.285  (Prohibited  types  of 
subagreements); 

(b)  Section  33.240  (Small,  minority, 
women's,  and  labor  surplus  area 
businesses); 

(c)  Section  33.290  (Cost  and  price 
considerations); 

(d)  Applicable  subagreement  clauses 
contained  in  Subpart  F; 

(e)  Section  33.275  (Federal  cost 
principles); 

(f)  40  CFR  Part  32  (Debarment  and 
Suspension)  and  the  prohibition  in  Part 
30  against  fraud  and  other  unlawful  or 
corrupt  practices;  and 

(g)  Subpart  C  (Clean  Water  Act 
Requirement),  if  applicable. 


Small  Parchasee 


§33.305 
method. 


SmaH  purchase  procurement 


If  the  aggregate  amount  involved  in 
any  one  procurement  transaction  does 
not  exceed  $10,000,  including  all 
estimated  handling  and  freight  chai:ges, 
overhead,  and  proHt  the  recipient  may 
use  small  purchase  procedures. 

§  33.310    Smal  purchase  procedures. 

Small  purchase  procedures  are 
relatively  simple  procurement  methods 
that  are  sound  and  appropriate  for  a 
procurement  of  services,  supplies,  or 
other  property  costing  in  the  aggregate 
not  more  than  $10,000. 

9  33.315    Requirements  for  competition. 

(a)  Recipients  shall  not  divide  a 
procurement  into  smaller  parts  to  avoid 
the  dollar  limitation  for  competitive 
procurement. 

(b)  Recipients  shall  obtain  price  or 
rate  quotations  from  an  adequate 
number  of  quali^ed  sources. 

Formal  Advertising 

§  33.405    Formal  advertising  procurement 
method. 

(a)  The  requirements  in  S9  33.405 
through  33.430  apply  to  all  formally 
advertised  subagreements  in  excess  of 
$10,000.  Formal  advertising  means  the 
public  solicitation  of  sealed  bids  and 
subagreement  award  based  on  a  fixed 
price  (lump  sum,  unit  price,  or  a 
combination  of  the  two)  to  the  lowest, 
responsive,  responsible  bidder. 

(b)  Formal  advertising  requires  at  a 
minimum: 

(1)  A  complete,  adequate,  and  realistic 
specification  or  purchase  description  of 
what  is  required; 

(2)  Two  or  more  responsible  bidders 
which  are  willing  and  able  to  compete 
effectively  for  the  recipient's  business; 

(3)  A  procurement  that  lends  itself  to 
the  award  of  a  fixed-price 
subagreement;  and 

(4)  The  selection  of  the  successful 
bidder  made  principally  on  the  basis  of 
price. 

§  33.410    Public  notice  and  solicitation  of 
bids. 

The  recipient  shall  give  adequate 
public  notice  of  the  solicitation,  inviting 
bids  and  stating  when  and  how  the 
bidding  documents  may  be  obtained  and 
examined. 

§  33.4 1 5    Time  for  preparing  bids. 

The  recipient  must  allow  adequate 
time  between  the  date  the  public  notice 
is  first  published  and  the  date  by  which 
bids  must  be  submitted.     ' 
§  33.420  Bidding  docuntents. 

Bidding  documents  shall  include; 


(a)  A  complete  statement  of  work  to 
be  performed,  including,  where 
appropriate,  design  drawings  and 
specifications  and  the  reqtiired 
performance  schedule; 

(b)  The  terms  and  conditions  of  the 
subagreement  to  be  awarded,  including, 
where  appropriate,  payment,  delivery 
schedules,  point  of  delivery,  and 
acceptance  criteria; 

(c)  A  clear  explanation  of  the  method 
of  biding  and  the  method  of  evaluating 
bid  prices,  and  the  basis  and  method  for 
awarding  the  subagreement; 

(d)  The  responsibility  requirements  or 
criteria  which  will  be  employed  in 
evaluating  bidders; 

(e)  The  prevailing  wage 
determination,  made  under  the  Davis- 
Bacon  Act,  if  appUcable;  and 

(f)  The  deadline  and  place  to  submit 
bids  and  a  copy  of  S  33.295,  Subpart  F 
and  Subpart  G. 

§33.425    Public  opening  of  bids. 

The  recipient  shall  publicly  open  bids 
at  the  place,  date,  and  time  announced 
in  the  bidding  docimients. 

§  33.430    Awanito  tf>e  lowest,  responsive, 
responsible  bidder. 

(a)  The  recipient  shall  evaluate  all 
bids  in  accordance  with  the  methods 
and  criteria  in  the  bidding  documents. 

(b)  The  recipient  sjiall  award  a  fixed- 
price  subagreement  to  the  lowest, 
responsive,  responsible  bidder.  Where 
specified  in  the  bidding  documents, 
factors  such  as  discounts,  transportation 
costs,  and  life  cycle  costs  shall  be 
considered  in  determining  the  low  bid. 
Payment  discounts  may  be  used  to 
determine  low  bid  only  when  prior 
experience  of  the  recipient  indicates 
that  such  discounts  are  generally  taken. 

(c)  The  recipient  may  reject  all  bids 
only  when  it  has  sound,  documented 
business  reasons  which  are  in  the  best 
interest  of  the  program  for  which  EPA 
assistance  is  awarded  (see  §  33.250 
"Documentation"]. 

Competitive  Negotiation 

§33.505    Competitive  negotiation 
procurement  metfrad. 

(a)  The  requirements  in  §  §  33.505 
through  33.525  apply  to  all  competitively 
negotiated  subagreements  in  excess  of 
$10,000. 

(b)  Competitive  negotiation  may  be 
used  only  if  conditions  are  not 
appropriate  for  the  use  of  the  forma) 
advertising  method  of  procurement. 

§33.510    Public  notiee. 

(a)  The  recipient  must  give  adequate 
public  notice  for  competitively 
negotiated  procurements. 
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(b)  The  notice  of  a  request  for 
proposals  shall  invite  proposals  and 
state  the  method  by  which  associated 
documents  may  be  obtained  and 
examined  and  the  basis  upon  which  the 
award  will  be  made. 

(c)  Requests  for  proposals  must  be  in 
writing  and  must  contain  the 
information  necessary  to  enable  a 
prospective  offeror  to  prepare  a 
proposal. 

(d)  Offerors  must  be  informed  of  all 
evaluation  criteria,  and  of  the  relative 
importance  attached  to  each  criterion. 

(e)  Requests  for  proposals  must 
clearly  state  the  deadline  and  place  to 
submit  proposals. 

§33.515    Evaluation  Of  proposait. 

(a)  Recipients  must  uniformly  and 
objectively  evaluate  all  proposals 
submitted  in  response  to  the  request  for 
proposals. 

(b)  Recipients  must  base  their 
determination  of  best  qualified  and 
qualified  offerors  solely  on  the 
evaluation  criteria  sated  in  the  request 
for  proposals. 

§33.520    Negotiation  and  award  of 
sutMgraemant 

(a)  If  the  recipient  does  not  base  its 
award  of  the  subagreement  on  initial 
proposals,  the  recipient  may  conduct 
negotiations  with  all  of  the  best 
qualified  o%ror8  to  clarify  that  the 
offerors  fully  understand,  and  conform 
to,  the  solicitation  requirements.  All  of 
the  best  quedified  offerors  shall  be  given 
the  same  opportunities  to  negotiate  or 
revise  their  proposals  as  to  price  and 
other  evaluation  criteria.  Before  the 
recipient  makes  the  award,  the  recipient 
may  permit  revisions  for  the  purpose  of 
obtaining  best  and  final  offers.  During 
negotiations,  the  recipient  shall  not 
disclose  the  identity  of  competing 
offerors  or  of  any  information  derived 
from  proposals  submitted  by  competing 
offerors. 

(b)  The  recipient  shall  award  the 
subagreement  to  the  responsible  offeror 
whose  proposal  is  determined  in  writing 
to  be  the  most  advantageous  to  the 
recipient,  taking  into  consideration  price 
and  other  evaluation  criteria  set  forth  in 
the  request  for  proposal. 

(c)  The  recipient  shall  prompUy  notify 
unsuccessful  offerors  that  their 
proposals  were  rejected. 

§33.525    Optional  procadura  for 
nsgotiation  and  award  of  a  aubagraamant 
for  afcftltactural  and  anglnaartng  aarvicaa. 

(a)  This  optional  procedure  for 
negotiating  and  awarding  a 
subagreement  for  architectural  and 
engineering  services  may  be  used  if 
price  is  not  an  evaluation  criterion  set 
forth  in  the  request  for  proposals. 


(b)  The  recipient  may  negotiate  and 
award  a  subagreement  for  architectural 
.or  engineering  services  %vith  an  offeror 
on  a  prequalified  list 

(c)  The  recipient  shall  negotiate  fair 
and  reasonable  compensation  with  the 
best  qualified  offeror.  If  the  recipient 
and  tlie  best  qualified  offeror  cannot 
agree  on  the  amount  of  compensation, 
the  recipient  shall  formally  terminate 
negotiations  with  the  selected  offeror. 
The  recipient  shall  then  negotiate  with 
other  qualified  offerors,  in  the  order  of 
their  respective  qualification,  until 
compensation  can  be  agreed  upon. 

(d)  The  recipient  shaU  award  the 
subagreement  to  the  offeror  whose 
proposal  is  determined  in  writing  to  be 
the  best  qualified  based  upon  the 
evaluation  criteria  set  forth  in  the 
request  for  proposals,  and  after  the 
negotiation  of  fair  and  reasonable 
compensation. 

(e)  The  recipient  shall  promptiy  notify 
unsuccessful  offerors  that  their 
proposals  were  rejected. 

Noncompetitive  Negotiation 

§33.605    NoncompeWfva  negotiation 
procurement  malttod. 

(a)  Noncompetitive  negotiation  may 
be  used  only  when  the  award  of  a 
subagreement  is  not  feasible  under 
small  purchase,  formal  advertising,  or 
competitive  negotiation  procedures. 

(b)  The  recipient  may  award  a 
noncompetitively  negotiated 
subagreement  only  under  the  following 
circumstances: 

(1)  When  the  item  is  available  only 
fi'om  a  single  source; 

(2)  When  a  public  exigency  or 
emergency  exists  and  the  urgency  for 
the  requirement  will  not  permit  a  deley 
incident  to  competitive  procurement; 

(3)  When,  affer  solicitation  from  a 
number  of  sources,  competition  is 
determined  to  be  inadequate;  or 

(4)  When  the  EPA  award  official 
authorizes  noncompetitive  negotiation, 
subject  to  the  limitation  in  §  33.715(a)(2). 

Subpart  C— Clean  Water  Act 
Requirements 

§33.705    AppicabatyandaeopaoftMs 
aulipart 

Recipients  of  an  assistance  agreement 
awarded  under  40  CFR  Part  35,  Subparts 
E  and  I  must  comply  with  the  following 
requirements. 

§33.710    BuyAmartcan. 

Section  215  of  the  Clean  Water  Act 
requires  that  contractors  give  preference 
for  the  use  of  domestic  material  in  the 
construction  of  the  treatment  works  for 
which  EPA  awards  assistance. 


(a)  Domestic  construction  material 
must  be  used  in  preference  to 
nondomestic  materials  if  it  is  priced  no 
more  than  6  percent  iiigher  than  the  bid 
or  offered  price  of  the  nondomestic 
materials  including  all  costs  of  delivery 
to  the  construction  site,  and  any 
appUcable  duty,  whether  or  not 
assessed.  Computations  will  normally 
be  based  on  costs  on  the  date  of  opening 
of  bids  or  proposals. 

(b)  The  award  official  may  waive  the 
Buy  American  provision  based  upon 
those  factors  that  the  award  official 
considers  relevant  including: 

(1)  Such  use  is  not  in  the  public 
interest; 

(2)  The  cost  is  unreasonable: 

(3)  llie  Agency's  available  resources 
are  not  sufficient  to  implement  the 
provision,  subject  to  the  Deputy 
Administrator's  concurrence; 

(4)  The  articles,  materials,  or  supplies 
of  the  class  or  kind  to  be  used  or  die 
articles,  materials,  or  supplies  from 
which  they  are  manufactured  and  not 
mined,  produced,  or  manufactured  in  the 
United  States  in  sufficient  and 
reasonably  available  commercial 
quantities  or  satisfactory  quality  tor  the 
particular  project;  or 

(5)  Application  of  diis  provision  is 
contrary  to  midtilateral  government 
procurement  agreements,  subject  to  the 
Deputy  Administrator's  concurrence. 

(c)  f^otwithstanding  any  other 
provision  of  this  Part  bidding 
documents  and  subagreements  shall 
contain  the  "Buy  American"  provision  In 
S  33.103a 


§33.715   UsaoftltaaamaarcMlactor 
•nginaer  during  eunatniction. 

(a)  ff  the  recipient  is  satisfied  with  the 
qualifications  and  performance  of  the 
architect  or  engineer  who  provided 
facilities  planning  or  design  services  for 
the  project  and  wishes  to  retain  that 
firm  or  individual  to  provide 
architectural  or  engineering  services 
during  construction  of  the  project  it  may 
do  so  without  further  public  notice  and 
evaluation  of  qualifications  provided: 

(1)  EPA  awajded  the  recipient  a 
facilities  planning  (Step  1]  and  a  design 
grant  (Step  2),  or  only  a  design  grant 
(Step  2],  and  the  recipient  procured  the 
architect  or  engineer  using  the  EPA 
procurement  regulations  in  effect  when 
EPA  awarded  the  grant 

(2)  The  award  official's  approval  for 
noncompetitive  procurement  under 

S  33.605(b)(4]  is  based  on  justification 
other  than  the  use  of  the  same 
individual  or  firm  for  architectural  or 
engineering  services  during  construction 
that  provided  facilities  planning  or 
design  services  for  the  project;  or 
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(3)  The  initial  request  for  proposals 
clearly  stated  that  there  is  a  possibility 
that  the  firm  or  individual  who  is 
selected  may  be  awarded  a 
subagreement  for  services  during 
construction;  and 

(4)  The  recipient  attests  that  the  firm 
or  individual  was  selected  for  facilities 
planning  or  design  services  in 
accordance  with  procedures  in: 

(i)  Section  33.230  "Competition,"  and 

(ii)  Section  33.2S0(a)  (1),  (2)  and  (3). 
and  (b)  "Documentation,"  and 

(iii)  No  employee,  officer,  or  agent  of 
the  recipient,  any  member  of  their 
immediate  families,  or  their  partners, 
have  financial  or  other  interest  in  the 
firm  selected  for  award;  and 

(iv)  None  of  the  recipient's  officers, 
employees,  or  agents  solicited  nor 
accepted  gratuities,  favors,  or  anything 
of  monetary  value  from  contractors,  or 
other  parties  to  subagreements.  and 

(v)  Sections  33.305  through  33.315 
"Small  Purchase,"  or 

(vi}  Sections  33.405  through  33.430 
"Formal  Advertising."  or 

(vii)  Sections  33.505  through  33.525 
"Competitive  Negotiation." 

(b)  If  the  recipient  uses  the  same 
individual  or  firm  which  provided  the 
facilities  planning  or  design  services  to 
provide  architectural  or  engkieering 
services  during  construction, 
subagreements  funded  with  EPA  grant 
funds  (i.e.  Step  3)  must  meet  all  of  the 
procurement  provisions  in  this  part. 

Subpart  D— Requirements  for 
Institutions  of  Higher  Education  and 
Other  Nonprofit  Organizations 

§33.805    Applicability  and  scope  of  this 
subpart 

Recipients  who  are  subject  to  the 
provisions  of  A-110,  "Grants  and 
Agreements  with  Institutions  of  Higher 
Education.  Hospitals,  and  Other 
Nonprofit  Organizations"  are  not 
subject  to  all  of  the  requirements  in  this 
Part. 

§  33.810    Nonappflcable  subagreement 
provisions. 

The  following  clauses  In  Subpart  F  of 
this  Part  do  not  apply  to  institutions  of 
higher  education  and  other  nonprofit 
organizations: 

(a)  Energy  efficiency  (5  33.1024); 

(b)  Changes  (8  33.1030,3): 

(c)  Differing  site  conditions 
(§  33.1030,4):  and 

(d)  Price  reduction  for  defective  cost 
or  pricing  data  (5  33.1030,8). 

S33-81S    NoneppHcable  procurement 
provisions. 

The  following  procurement  provisions 
do  not  apply  to  institutions  of  higher 


education  and  other  nonprofit 
organizations: 

(a)  Sections  33.405  through  33.430 
"Formal  advertising;" 

(b)  Sections  33.505  through  33.525 
"Competitive  negotiation;" 

(c)  Section  33.605  "Noncompetitive 
negotiations"  (see  533.820(b)); 

(d)  The  requirement  in  33.27Q(a)  "Code 
of  conduct"  to  have  a  written  code  of 
conduct; 

(e)  The  provisions  of  S  33.240  "Small, 
minority,  women's,  and  labor  surplus 
area  businesses"  which: 

(1)  Encoiu^ge  the  award  of  a  fair 
share  of  contracts  to  women's  and  labw 
surplus  area  businesses; 

(2)  Require  the  specific  affirmative 
action  steps  in  S  33.240(a)  (1)  through 
(6).  However,  nonprofit  organizations 
are  required  to  make  positive  efforts  to 
use  smaU  businesses  and  minority 
owned  businesses  as  sources  of  supplies 
and  services. 

(f)  Subpart  G  "Protests." 

§  33.820    Additional  procurement 
requirements. 

(a)  Contractors  that  develop  or  draft 
specifications,  requirements,  statements 
of  work,  invitation  for  bids,  or  requests 
for  proposals  must  be  excluded  friam 
competing  for  awards  from  institutions 
of  higher  education  and  other  nonprofit 
organizations  resulting  from  the  prior 
effort. 

(b)  For  all  proposed  sole  source 
contracts  and  where  only  one  bid  or 
proposal  is  received,  the  recipient  must 
request  the  award  official's  prior 
approval  to  award  the  contract  if  the 
aggregate  expenditure  is  expected  to 
exceed  $10,000. 

Subpart  E— Requirements  for 
Recipients  of  Remedial  Action 
Cooperative  Agreements  Under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980 

§33.905    Applicability  and  scope  Of  thie 
subpart 

(a)  The  requirements  in  this  subpart 
apply  only  to  remedial  actions  which 
EPA  funds  as  a  part  of  a  cooperative 
agreement  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980.  Activities  under 
CERCLA  other  than  remedial  action 
activities  are  subject  to  the  requirements 
in  Subparts  A,  B,  F  and  G. 

(b)  Studies,  faivestigations,  or 
engineering  activities  which  precede  a 
remedial  action  activity  are  not  subject 
to  the  requirements  in  this  subpart 


§  33.9 1 0    Preference  for  formal 
advertising. 

If  a  recipient  wants  to  use  a 
procurement  method  other  than  formal 
advertising,  it  must  determine  in  writing 
that  formal  advertising  is  not 
appropriate  and  must  receive  the  EPA 
award  official's  concurrence  with  the 
determination. 

§33.915    Award  off  Iclal  approval. 

The  award  official  shall  approve  the 
recipient's  use  of  a  prociu«ment  method 
other  than  formal  advertising  only  after 
the  recipient  has  completed  remedial 
planning  activities  and  selected  a  cost- 
effective  alternative. 

Subpart  F— Subagreement  Provisions 

§33.1005    AppUcabUtty  and  scope  of  ttiis 
subpart 

(a)  This  subpart  applies  to  all  EPA 
recipients  and  describes  the  minimum 
content  of  each  subagreement  (contract 
and  subcontract). 

(b)  Nothing  in  this  subpart  shall  be 
construed  to  prohibit  a  recipient  from 
requiring  more  assurances,  guarantees, 
or  indemnity  or  other  contractual 
requirements  from  any  party  to  a 
subagreement 

§  33.1010    Requiiements  for  subagreement 
clauses. 

Recipients  shall  include  clauses  that 
meet  the  requirements  of  §  §  33.1015 
through  33.1024,  in  each  procurement 
subagreement 


§  33.1015 
clause. 


Subagreement  provlskNis 


Each  subagreement  must  include 
provisions  defining  a  sound  and 
complete  agreement  including  the: 

(a)  Nature,  scope,  and  extent  of  work 
to  be  performed; 

(b)  Timeframe  for  performance; 

(c)  Total  cost  of  the  subagreement; 
and 

(d)  Payment  provisions. 

§  33.1018    Equal  employment  opportunity 
clause. 

All  subagreements  awarded  in  excess 
of  $10,000  shall  contain  a  provision 
requiring  compUance  with  Executive 
Order  11246,  entiUed  "Equal 
Employment  Opportunity,"  as  amended 
by  Executive  Order  11375,  and  as 
supplemented  in  Department  of  Labor 
regulations  (41  CFR  Part  60). 

§33.1019    AntHdoMMck  clause. 

All  subagreements  for  construction 
(as  defined  by  the  Secretary  of  Labor)  or 
repair  shall  include  a  provision  for 
compliance  with  the  Copeland  "Anti- 
Kickback"  Act  (16  U.S.C  674)  as 
supplemented  in  the  Department  of 
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Labor  regulations  (29  CFR  Part  3).  This 
Act  provides  that  each  contractor  or 
subcontractor  shall  be  prohibited  bom 
inducing,  by  any  means,  any  person 
employed  in  the  construction, 
completion,  or  repair  of  public  work«  to 
give  up  any  part  of  the  compensation  to 
which  he  is  otherwise  entitled.  The 
recipient  shall  report  all  suspected  or 
reported  violations  to  EPA. 

§33.1020    Wnhnum  wage  clause. 

When  required  by  the  EPA  assistance 
program  legislation,  all  construction  (as 
deflned  by  the  Secretary  of  Labor) 
subagreements  in  excess  of  $2,000 
awarded  by  recipients  and  any  lower 
tier  shall  include  a  provision  for 
compliance  with  the  Davis-Bacon  Act 
(40  U.S.C.  276a  to  a-7)  as  supplemented 
by  Department  of  Labor  regulations  (29 
CFR  Part  5).  Under  this  Act  contractors 
are  required  to  pay  wages  to  laborers 
and  mechanics  at  a  rate  not  less  than 
the  minimum  wages  specified  in  a  wage 
determination  made  by  the  Secretary  of 
Labor.  In  addition,  contractors  shall  be 
required  to  pay  wages  not  less  often 
than  once  a  week.  The  recipient  shall 
place  a  copy  of  the  current  prevailing 
wage  determination  issued  by  the 
Department  of  Labor  in  each  soUcitation 
and  the  award  of  a  subagreement  shall 
be  conditioned  upon  the  acceptance  of 
the  wage  determination.  The  recipient 
shall  report  all  suspected  or  reported 
violations  to  EPA. 

§33.1021    Work  hours  and  safety 
standards  clause. 

All  subagreements  in  excess  of  $2,000 
for  construction  contracts  (as  defined  by 
the  Secretary  of  Labor)  and  in  excess  of 
$2,500  for  other  subagreements  which 
involve  the  employment  of  mechanics  or 
laborers  shall  include  a  provision  for 
compliance  with  section  103  and  107  of 
the  Contract  Work  Hours  and  Safety 
Standards  Act  (40  U.S.C  327-330)  as 
supplemented  by  Department  of  Labor 
regulations  (29  CFR  Part  5).  Under 
section  103  of  the  Act  each  contractor 
shall  be  required  to  compute  the  wages 
of  every  mechanic  and  laborer  on  the 
basis  of  a  standard  workday  of  8  hours 
and  a  standard  workweek  of  40  hours. 
Work  in  excess  of  the  standard  workday 
or  workweek  is  permissible  provided 
that  the  worker  is  compensated  at  a  rate 
of  not  less  than  one  and  one  half  times 
the  basic  rate  of  pay  for  all  hours 
worked  in  excess  of  8  hours  in  any 
calendar  day  or  40  hours  in  the 
workweek.  Section  107  of  the  Act  is 
applicable  to  construction  work  and 
provides  that  no  laborer  or  mechanic 
shall  be  required  to  work  in 
surroundings  or  under  working 
conditions  which  are  unsanitary. 


hazardous,  or  dangerous  to  his  health 
and  safety  as  determined  under 
construction,  safety,  and  health 
standards  promulgated  by  the  Secretary 
of  Labor,  lliese  requireiients  do  not 
apply  to  the  purchases  of  supphes  or 
materials  or  articles  ordinarily  available 
on  the  open  market  or  contracts  for 
transportation  or  tramsmission  of 
inteUigence. 

§33.1022    Patents,  data,  and  copyrights 
clause. 

Subagreements  shall  include  notice  of 
EPA  requirements  and  regulations 
pertaining  to  reporting  and  patent  rights 
under  any  subagreement  involving 
research,  developmental,  experimental 
or  demonstration  work  with  respect  to 
any  discovery  or  invention  which  arises 
or  is  developed  in  the  course  of  or  tmder 
such  subagreement  and  of  EPA 
requirements  and  regulations  pertaining 
to  copyrights  and  rights  in  data 
contained  in  40  CFR  Part  30. 

§33.1023    Violating  facMties  clause. 

Subagreements  in  excess  of  $100,000 
shall  contain  a  provision  which  requires 
contractor  compliance  with  all 
appUcable  standards,  orders,  or 
requirements  issued  under  section  306  of 
the  Clean  Air  Act  (42  U.S.C.  1857(h)), 
section  508  of  the  Clean  Water  Act  (33 
U.S.C.  1368),  Executive  Order  11738,  and 
EPA  regulations  (40  CFR  Part  15)  which 
prohibit  the  aw|irding  of  nonexempt 
Federal  contracts,  grants,  or  loans  to 
faciUties  included  on  the  EPA  List  of 
Violating  Facilities.  The  provision  shall 
require  contractors  to  report  violations 
to  the  EPA. 

§33.1024    Energy  efficiency  clause. 

Subagreements  shall  follow 
mandatory  standards  and  policies  on 
energy  efficiency  which  are  contained  in 
the  State  energy  conservation  plan 
issued  in  compliance  with  the  Energy 
Policy  and  Conservation  Act  (Pub.  L  94- 
163). 

§33.1030    Model  subagreement  clause*. 

(a)  Recipients  must  include,  when 
appropriate,  the  following  fourteen 
clauses  or  their  equivalent  in  each 
subagreement 

(b)  Recipients  may  substitute  other 
terms  for  "recipient"  and  "contractor^  in 
their  subagreements. 

1.  Supersession 

The  recipient  and  the  contractor  agree  that 
this  and  other  appropriate  clauses  in  40  CFR 
33.1030  or  their  equivalent  apply  to  the  EPA 
grant-eligible  work  to  be  performed  under 
this  subagreement  and  that  these  clauses 
supersede  any  confUcting  provisions  of  this 
subagreement. 


2.  Privity  of  Subagreamanl 

This  subagreement  is  expected  to  be 
funded  in  part  with  funds  from  the  US. 
Environmental  Protection  Agency.  Neither 
the  United  States  nor  any  of  its  departments, 
agencies,  or  amployeea  is  or  will  be  a  party  to 
this  subagreement  or  any  lower  tier 
subagreement  This  subagreement  is  to  be 
subject  to  regulations  contained  in  40  CUt 
Part  33  in  effect  on  the  date  of  the  aanirtanrm 
award  for  this  project 


(a)  This  clause  in  paragraph  (a)  applies 
only  to  subagreements  for  construction. 

(1)  The  recipient  may,  at  any  time,  without 
notice  to  any  surety,  l>y  written  order 
designated  or  indicated  to  be  a  change  order, 
make  any  change  in  die  work  within  the 
general  scope  of  the  subagreement  including 
but  not  limited  to  changes: 

(i)  In  the  spediications  (including  drawings 
and  designs); 

(ii)  In  the  time,  method,  or  manner  of 
performance  of  the  work: 

(iii)  In  the  recipient-furnished  facilities, 
equipment  materials,  services,  or  site;  or 

(iv)  Directing  acceleration  in  tiie 
performance  of  the  work. 

(2)  A  change  order  shall  also  be  any  other 
written  or  oral  order  (including  direction, 
instruction,  interpretation  or  determination) 
from  the  recipient  which  causes  any  change, 
provided  the  contractor  gives  the  recipient 
written  notice  stating  the  date, 
circumstances,  and  source  of  the  order  and 
that  the  contractor  regards  the  order  as  a 
change  order. 

(3)  Except  as  provided  in  this  clause,  no 
order,  statement  or  conduct  of  the  recipient 
shall  be  treated  as  a  change  under  this  clause 
or  entitle  the  contractor  to  an  equitable 
adjustment 

(4)  If  any  change  luider  this  clause  causes 
an  increase  or  decrease  in  the  contractor's 
cost  or  the  time  required  to  perform  any  part 
of  the  work  under  this  contract  whether  or 
not  changed  by  any  order,  an  equitable 
adjustment  shall  be  made  and  the 
subagreement  modified  in  writing  and,  except 
for  claims  based  on  defective  specifications, 
no  claim  for  any  change  under  paragraph 
(a)(2)  above  shall  be  allowed  for  any  costs 
incurred  more  than  20  days  before  the 
contractor  gives  written  notice  as  required  in 
paragraph  (a)(2).  In  the  case  of  defective 
specifications  for  which  the  recipient  is 
responsible,  the  equitable  adjustment  shaU 
include  any  increased  cost  reasonably  j 
incurred  by  the  contractor  in  attempting  to 
comply  with  those  defective  specifications. 

(s)  If  the  contractor  intends  to  assert  a 
claim  for  an  equitable  adjustment  under  this 
clause,  he  must  within  30  days  after  receipt 
of  a  written  change  order  under  paragraph  (1) 
of  this  change  clause  or  the  furnishing  of  a 
written  notice  under  paragraph  (2)  of  this 
clause,  submit  to  the  recipient  a  written 
statement  setting  forth  the  general  natuire  and 
monetary  extent  of  such  claim.  The  recipient 
may  extend  the  30-day  period.  The  sUtement 
of  claim  may  be  included  in  the  notice  nitder 
paragraph  (2)  of  this  change  clause. 

(6)  NoxJaim  by  the  Contractor  for  an 
equitable  adjustment  shall  be  allowed  if 
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made  after  final  payment  under  this 
subagreement. 

(b)  The  clause  in  this  paragraph  applies 
only  to  subagreements  for  services. 

(1)  The  recipient  may,  at  any  time,  by 
written  order,  make  changes  within  the 
general  scope  of  this  agreement  in  the 
services  or  work  to  be  performed.  If  such 
changes  cause  an  increase  or  decrease  in  the 
contractor's  cost  or  time  required  to  perform 
any  services  under  this  agreement,  whether 
or  not  changed  by  any  order,  an  equitable 
adjustment  shall  be  made  and  this  agreement 
shall  be  modified  in  writing.  The  contractor 
must  assert  any  claim  for  adjustment  under 
this  clause  in  writing  within  30  days  from  the 
date  of  receipt  by  the  contractor  of  the 
notification  of  change  unless  the  recipient 
grants  additional  time  before  the  date  of  final 
payment. 

(2)  No  services  for  which  an  additional 
compensation  will  be  charged  by  the 
contractor  shall  be  furnished  without  the 
written  authorization  of  the  recipient 

(c)  This  clause  in  paragraph  (c)  applies 
only  to  subagreements  for  supplies. 

(1)  The  recipient  may  at  any  time,  by  a 
written  order,  and  without  notice  to  the 
sureties,  make  changes,  within  the  general 
scope  of  this  subagreement,  in  any  one  or 
more  of  the  following: 

(i)  Drawings,  designs,  or  specifications, 
where  the  supplies  to  be  furnished  are  to  be 
specially  manufactiu-ed  for  the  recipient: 

[ii]  method  of  shipment  or  packing:  and 

(iii)  place  of  delivery. 

(2)  If  any  change  causes  an  increase  or 
decrease  in  the  cost  or  the  time  required  to 
perform  any  part  of  the  work  under  this 
subagreement,  whether  or  not  changed  by 
any  such  order,  an  equitable  adjustment  shall 
be  made  in  the  subagreement  price  or 
delivery  schedule,  or  both,  and  the 
subagreement  shall  be  modified  in  writing. 
Any  claim  by  the  contractor  for  adjustment 
under  this  clause  must  be  asserted  within  30 
days  from  the  date  of  receipt  by  the 
contractor  of  the  notification  of  change.  If  the 
recipient  decides  that  the  facts  justify  such 
action,  the  recipient  may  receive  and  act 
upon  any  such  claim  asserted  at  any  time 
before  final  payment  under  this 
subagreement.  Where  the  cost  of  property 
made  obsolete  or  excess  as  a  result  of  a 
change  is  included  in  the  contractor's  claim 
for  adjustment,  the  recipient  shall  have  the 
right  to  prescribe  the  manner  of  disposition  of 
such  property,  Nothing  in  this  clause  shall 
excuse  the  contractor  from  proceeding  with 
the  subagreement  as  changed. 

4.  Differing  Site  Cowtitioiis 

(This  clause  is  applicable  only  to 
construction  subagreements.) 

(a)  The  contractor  shall  promptly,  and 
before  such  conditions  are  disturbed,  notify 
the  recipient  in  writing  of: 

(1)  subsurface  or  latent  physical  conditions 
at  the  site  differing  materially  from  those 
indicated  In  this  subagreement,  or 

(2)  unknown  physical  conditions  at  the  site, 
of  an  unusual  nature,  differing  materially 
from  those  ordinarily  encountered  and 
generally  recognized  as  inhering  in  work  of 
the  character  provided  for  In  this 
subagreement.  The  recipient  shall  promptly 


investigate  the  conditions,  and  if  it  finds  that 
conditions  materially  differ  and  will  cause  an 
increase  or  decrease  in  the  contractor's  cost 
or  the  time  required  to  perform  any  part  of 
the  work  under  this  subagreement,  whether 
or  not  changed  as  a  result  of  such  conditions, 
an  equitable  adjustment  shall  be  made  and 
the  subagreement  modified  in  writing. 

(b)  No  claim  of  the  contractor  under  this 
clause  shall  be  aOowed  unless  the  contractor 
has  given  the  notice  required  in  paragraph  (a) 
of  this  clause.  However,  the  recipient  may 
extend  the  time  prescribed  in  paragraph  (a). 

(c)  No  claim  by  the  contractor  for  an 
equitable  adjustment  shall  be  allowed  if 
asserted  after  final  payment  under  this 
subagreement 

5.  Suspension  of  Wofk 

[This  clause  is  applicable  only  to 
construction  subagreements.) 

(a)  The  recipient  may  order  the  contractor 
in  writing  to  suspend,  delay,  or  interrupt  all 
or  any  part  of  the  work  for  such  period  of 
time  as  the  recipient  may  determine  to  be 
appropriate  for  the  convenience  of  the 
recipient 

(b)  If  the  performance  of  all  or  any  part  of 
the  work  is  suspended,  delayed,  or 
interrupted  for  an  unreasonable  period  of 
time  by  an  act  of  the  recipient  in 
administration  of  this  subagreement,  or  by 
the  recipient's  faihire  to  act  within  the  time 
specified  in  this  subagreement  (or  if  no  time 
is  specified,  within  a  reasonable  time),  an 
adjustment  shall  be  made  for  any  increase  in 
the  cost  of  performance  of  this  subagreement 
(excluding  proRt)  necessarily  caused  by  such 
unreasonable  suspension,  delay,  or 
interruption  and  the  contract  modified  in 
writing.  However,  no  adjustmmt  shall  be 
made  under  this  clause  for  any  suspension, 
delay,  or  interruption  to  the  extent  (1)  that 
performanoe  would  have  been  so  suspended, 
delayed,  or  interrupted  by  any  other  cause, 
including  the  fault  or  negligence  of  the 
contractor  or  (2)  for  which  an  equitable 
adjustment  is  provided  for  or  excluded  under 
any  other  provision  of  this  subagreement. 

(c)  No  claim  under  this  clause  shall  be 
allowed  (1)  for  any  costs  incurred  more  than 
20  days  before  the  contractor  notified  the 
recipient  in  writing  of  the  act  or  failure  to  act 
involved  (this  requirement  does  not  apply  to 
a  claim  resulting  from  a  suspension  order), 
and  (2)  unless  the  claim,  in  an  amount  stated, 
is  asserted  in  writing  as  soon  as  practicable 
after  the  temioafion  of  such  suspension, 
delay,  or  interruption,  but  not  later  than  the 
date  of  final  payment  under  the 
subagreemeirt. 

6.  Termination 

(a)  This  subagreement  may  be  terminated 
in  whole  or  in  part  in  writing  by  either  party 
in  the  event  of  substantial  failure  by  the  other 
party  to  fulfill  its  obligations  under  this 
subagreement  through  no  fault  of  the 
terminating  party,  provided  that  no 
termination  may  be  effected  unless  the  other 
party  is  given, (1)  not  less  than  ten  (10) 
calendar  days'  written  notice  (delivered  by 
certified  mail,  return  receipt  requested)  of 
intent  to  terminate  and  (2)  an  opportunity  for 
consultation  widi  the  terminating  party  prior 
to  termination. 


(b)  This  subagreement  may  be  terminated 
in  whole  or  in  part  in  writing  by  the  recipient 
for  its  convenience,  provided  that  the 
contractor  is  given  (1)  not  less  than  ten  (10) 
calendar  days'  written  notice  (delivered  by 
certified  mail  return  receipt  requested)  of 
intent  to  terminate  and  (2)  an  opportunity  for 
consultation  with  the  terminating  party  prior 
to  termination. 

(c)  If  termination  for  default  is  effected  by 
the  recipient,  an  equitable  adjustment  in  ^e 
price  provided  for  in  this  subagreement  shall 
be  made,  but  (1)  no  amount  shall  be  allowed 
for  anticipated  profit  on  unperformed 
services  or  other  work,  and  (2)  any  payment 
due  to  the  contractor  at  the  time  of 
termination  may  be  adjusted  to  cover  any 
additional  costs  to  the  recipient  because  of 
the  contractor's  default  If  termination  for 
default  is  effected  by  the  contractor,  or  if 
termination  for  convenience  is  effected  by  the 
recipient  the  equitable  adjustment  shall 
include  a  reasonable  profit  for  services  or 
other  work  performed.  The  equitable 
adjustment  for  any  termination  shall  provide 
for  payment  to  the  contractor  for  services 
rendered  and  expenses  incurred  prior  to  the 
termination,  in  addition  to  termination 
settlement  costs  reasonably  incurred  by  the 
contractor  relating  to  commitments  which 
had  become  firm  prior  to  the  termination. 

(d)  Upon  receipt  of  a  termination  action 
pursuant  to  paragraphs  (a)  or  (b)  above,  the 
contractor  shall  (1)  promptly  discontinue  all 
services  affected  (unless  the  notice  directs 
otherwise),  and  (2)  deliver  or  otherwise  make 
available  to  the  recipient  all  data,  drawings, 
specifications,  reports,  estimates,  summaries, 
and  such  other  information  and  materials  as 
may  have  been  accumulated  by  the 
contractor  in  performing  this  subagreement, 
whether  completed  or  in  process. 

(e)  Upon  termination  under  paragraphs  (a) 
or  (b)  above,  the  recipient  may  take  over  the 
work  and  may  award  another  party  of 
subagreement  to  complete  the  work  under 
this  subagreement 

(f)  If,  after  termination  for  failure  of  the 
contractor  to  fulfill  contractual  obligations,  it 
is  determined  that  the  contractor  had  not 
failed  to  fulfill  contractual  obligations,  the 
terminatjcm  shall  be  deemed  to  have  been  for 
the  convenience  of  the  recipient  In  such 
event  adjustment  of  the  price  provided  for  in 
this  subagreement  shall  be  made  as  provided 
in  paragraph  (c)  of  this  clause.  , 

7.  Remedies 

Except  as  may  be  otherwise  provided  in 
this  subagreement  all  claims,  counter-claims, 
disputes,  and  other  matters  in  question 
between  the  recipient  and  the  contractor 
arising  out  of  or  relating  to  this  subagreement 
or  the  breach  thereof  will  be  decided  by 
arbitration  if  the  parties  mutually  agree,  or  in 
a  court  of  competent  jurisdiction  within  the 
State  in  which  the  recipient  is  located. 

a.  Price  Reduction  for  Dofadiv*  Cod  or 

Pricing  Data 

Note. — This  clause  is  applicable  to  flj  any 
subagreement  negotiated  between  the 
recipient  and  its  contractor  in  excess  of 
$500,000;  (2)  negotiated  subagreement 
amendments  or  change  orders  in  excess  of 
$500,000  or  10 percent  of  the  subagreement 
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whichever  is  less,  affecting  the  price  of  a 
formally  advertised,  competitively  awarded, 
fixed  price  subagreement;  or  (3)  any  lower 
tier  subagreement  or  purchase  order  in 
excess  of  $500,000  or  10  percent  of  the 
assistance  agreement,  whichever  is  less, 
under  a  subagreement  other  than  a  formally 
advertised,  competitively  awarded,  fixed 
price  subagreement  This  clause  is  not 
applicable  for  subagreements  to  the  extent 
that  they  are  awarded  on  the  basis  of 
effective  price  competition. 

The  contractor  and  subcontractor,  where 
appropriate,  warrant  that  cost  and  pricing 
data  8ul»nitted  for  evaluation  with  respect  to 
negotiation  of  prices  for  negotiated 
subagreements,  lower  tier  subagreements, 
and  change  orders  is  based  on  current 
'accurate,  and  complete  data  supported  by 
their  books  and  records.  If  the  recipient  or 
EPA  determines  that  any  price  (including 
profit)  negotiated  in  connection  with  this 
subagreement,  any  lower  tier  subagreement 
or  any  amendment  thereunder  was  increased 
by  any  significant  sums  because  the  data 
provided  was  incomplete,  inaccurate,  or  not  ' 
current  at  the  time  of  submission,  then  such 
price  or  cost  or  profit  shall  be  reduced 
accordingly;  and  the  subagreement  shall  be 
modified  in  writing  to  reflect  such  action. 

Notew^^HJce  the  subagreement  is  subject 
to  reducton  under  this  clause  by  reason  of 
defective  cost  or  pricing  data  submitted  in 
connection  with  lower  tier  subagreements, 
the  contractor  may  wish  to  include  a  clause 
in  each  lower  tier  subagreement  requiring  the 
lower  tier  subcontractor  to  appropriately 
indemnify  the  contractor.  It  is  also  expected 
that  any  lower  tier  subcontractor  subject  to 
such  indemnification  will  generally  require 
substantially  similar  indemnification  for 
defective  cost  or  pricing  data  required  to  be 
submitted  by  lower  tier  contractors. 

9.  Audit;  Access  to  Records 

(a)  The  contractor  shall  maintain  books, 
records,  documents,  and  other  evidence 
directly  pertinent  to  performance  on  EPA 
grant  work  under  this  subagreement  in 
accordance  with  generally  accepted 
accounting  principles  and  practices 
consistently  applied,  and  40  CFR  Part  3a  in 
effect  on  the  date  of  execution  of  this 
subagreement.  The  contractor  shall  also 
maintain  the  financial  information  and  data 
used  by  the  contractor  in  the  preparation  or 
support  of  the  cost  submission  required  under 
40  CFR  39.290  for  any  negotiated 
subagreement  or  change  order  and  a  copy  of 
the  cost  summary  submitted  to  the  recipient 
The  United  States  Environmental  Protection 
Agency,  the  Comptroller  General  of  the 
United  States,  the  United  States  Department 
of  Labor,  recipient  and  [the  State]  or  any  of 
their  authorized  representatives  shall  have 
access  to  all  such  books,  records,  documents, 
and  other  evidence  for  the  purpose  of 
inspection,  audit  and  copying  during  normal 
business  hours.  The  contractor  will  provide 
proper  facilities  for  such  access  and 
inspection. 

(b)  If  this  is  a  formally  advertised, 
competitively  awarded,  fixed  price 
subagreement  the  contractor  agrees  to  make 
paragraphs  (a)  through  (f)  of  this  clause 
applicable  to  all  negotiated  change  orders 


and  subagreement  amendments  affecting  the 
subagreement  price.  In  the  case  of  all  other 
types  of  prime  subagreements,  the  contractor 
agrees  to  include  paragraphs  (a)  through  (f)  of 
this  clause  in  all  his  subagreements  in  excess 
of  $10,000  and  all  lower  tier  subagreements  in 
excess  of  $10,000  and  to  make  paragraphs  (a) 
through  (f)  of  this  clause  applicable  to  all 
change  orders  directly  related  to  project 
performance. 

(c)  Audits  conducted  under  this  provision 
shall  be  in  accordance  with  generally 
accepted  auditing  standards  and  established 
procedures  and  guidelines  of  the  reviewing  or 
audit  agencyties). 

(d)  The  contractor  agrees  to  disclose  all 
information  and  reports  resulting  from  access 
to  records  under  paragraphs  (a]  and  (b)  of 
this  clause,  to  any  of  the  agencies  referred  to 
in  paragraph  (a). 

(e)  Records  under  paragraphs  (a)  and  (b) 
above,  shall  be  maintained  and  made 
available  during  performance  on  EPA 
assisted  work  under  this  subagreement  and 
until  three  years  from  the  date  of  final  EPA 
payment  for  the  project.  In  addition,  those 
records  which  relate  to  any  controversy 
arising  under  an  EPA  assistance  agreement, 
to  litigation,  to  the  settlement  of  claims 
arising  out  of  such  performance,  or  to  costs  or 
items  to  which  an  audit  exception  has  been 
taken,  shall  be  maintained  and  made 
available  imtil  three  years  after  the  date  of 
resolution  of  such  appeal  litigation,  claim,  or 
exception. 

(f)  This  right  of  access  clause  (with  respect 
to  financial  records)  applies  to: 

(1)  Negotiated  prime  subagreements, 

(2)  Negotiated  change  orders  or 
subagreement  amendments  in  excess  of 
$10,000  affecting  the  price  of  any  formally 
advertised,  competitively  awarded,  fixed 
price  subagreement  and 

(3)  Subagreements  or  purchase  orders 
under  any  subagreement  other  than  a 
formally  advertised,  competitively  awarded, 
fixed  price  subagreement  However,  this  right 
of  access  does  not  apply  to  a  prime 
subagreement  lower  tier  subagreement  or 
purchase  order  awarded  after  effective  price 
competition,  except 

(i)  With  respect  to  records  pertaining 
directly  to  subagreement  performance, 
(excluding  any  financial  records  of  the 
contractor,) 

(ii)  If  there  is  any  indication  that  fraud, 
gross  abuse,  or  corrupt  practices  may  be 
involved  or 

(iii)  If  the  subagreement  is  terminated  for 
default  or  for  convenience. 

10.  Covenant  Against  ContingeDt  Fees 

The  contractor  warrants  that  no  person  or 
selling  agency  has  been  employed  or  retained 
to  solicit  or  secure  this  subagreement  upon  an 
agreement  or  understanding  for  a 
commission,  percentage,  brokerage,  or 
contingent  fee,  excepting  bona  fide 
employees  or  bona  fide  established 
commercial  or  selling  agencies  maintained  by 
the  contractor  for  the  purpose  of  securing 
business.  For  breach  or  violation  of  this 
warranty  the  recipient  shall  have  the  right  to 
annul  this  agreement  without  hability  or  in  its 
discretion  to  deduct  from  the  contract  price 
or  consideratioo,  or  othenvise  recover,  the 


full  amount  of  such  commission,  percentage, 
brokerage,  or  contingent  fee. 

11.  Gratuities 

(a)  If  the  recipient  finds  after  a  notice  and 
hearing  that  the  contractor,  or  any  of  the 
contractor's  agents  or  representatives, 
offered  or  gave  gratuities  (in  the  form  of 
entertainment  gifts,  or  otherwise),  to  any 
offidaL  employee,  or  agent  of  the  recipient 
the  State,  or  EPA  in  an  attempt  to  secure  a 
subagreement  or  favorable  treatment  in 
awarding,  amending,  or  nvalring  any 
determinations  related  to  the  performance  of 
this  agreement  the  recipient  may,  by  written 
notice  to  the  contractor,  terminate  this 
agreement  The  recipient  may  also  pursue 
other  rights  and  remedies  that  the  law  or  this 
agreement  provides.  However,  the  existence 
of  the  facts  on  which  the  recipient  bases  such 
findings  shall  be  in  issue  and  may  be 
reviewed  in  proceedings  under  the  Remedies 
clause  of  this  agreement 

(b)  In  the  event  this  subagreement  is 
terminated  as  provided  in  paragraph  (a)  the 
recipient  may  pursue  the  same  remedies 
against  the  contractor  as  it  could  pursue  in 
the  event  of  a  breach  of  the  suba^vement  by 
the  contractor,  and  (2)  as  a  penalty,  in 
addition  to  any  other  damages  to  which  it 
may  be  entitled  by  law,  to  exemplary 
damages  in  an  amount  (as  determined  by  the 
recipient)  which  shall  be  not  less  than  three 
nor  more  than  ten  times  the  costs  the 
contractor  incurs  in  providing  any  such 
gratuities  to  any  such  officer  or  employee. 

12.  Buy  American 

(This  clause  appUes  to  subagreements 
awarded  under  40  CFR  Part  35,  Subparts  B 
andL) 

In  accordance  with  section  215  of  the  Clean 
Water  Act  (33  USC  1251  et  seq.)  and 
implementing  EPA  regulations  and  guidelines, 
the  contractor  agrees  that  preference  will  be 
given  to  domestic  construction  material  t>y 
the  contractor,  subcontractors,  materialmen, 
and  suppliers  in  the  performance  of  this 
subagreement 

13.  Responsibility  of  the  Contractor 

(a)  This  clause  in  paragraph  (a)  applies  to 
all  subagreements  for  services. 

(1)  The  contractor  is  responsible  for  the 
professional  quality,  technical  accuracy, 
timely  completion,  and  the  coordination  of  all 
designs,  drawings,  specifications,  reports, 
and  other  services  furnished  by  the 
contractor  under  this  agreement  The 
contractor  shall,  without  additional 
compensation,  correct  or  revise  any  errors,  ' 
omissions,  or  other  deficiencies  in  his 
designs,  drawings,  specifications,  reports, 
and  other  services. 

(2)  The  contractor  shall  perform  the 
professional  services  necessary  to 
accompUsh  the  work  required  to  be 
performed  under  this  agreement  in 
accordance  with  this  agreem«it  and 
applicable  EPA  requirements  in  effect  on  the 
date  of  execution  of  the  assistance  agreement 
for  this  project 

(3)  The  owner's  or  EPA's  approval  of 
drawings,  designs,  specifications,  reports, 
and  incidental  work  or  materials  furnished 
hereunder  shall  not  in  any  way  retieve  the 
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contractor  of  responsibility  for  the  technical 
adequacy  of  his  work.  Neither  the  owner's 
nor  EPA's  review,  approval,  acceptance,  or 
payment  for  any  of  the  services  shall  be 
construed  as  a  waiver  of  any  rights  under  this 
agreement  or  of  any  cause  of  action  arising 
out  of  the  performance  of  this  agreement. 

(4)  The  contractor  shall  be  and  shall 
remain  liable,  in  accordance  with  applicable 
law,  for  all  damages  to  the  owner  or  EPA 
caused  by  the  contractor's  negligent 
performance  of  any  of  the  services  furnished 
under  this  agreement  except  for  errors, 
omissions  or  other  deficiencies  to  the  extent 
attributable  to  the  owner,  owner-furnished 
data,  or  any  third  party.  The  contractor  shall 
not  be  responsible  for  any  time  delays  in  the 
project  caused  by  circumstances  beyond  the 
contractor's  control. 

(5)  The  contractor's  obligations  under  this 
clause  are  in  addition  to  the  contractor's 
other  express  or  implied  warranties  under 
this  agreement  or  State  law  and  in  no  way 
diminish  any  other  rights  that  the  owner  may 
have  against  the  contractor  for  faulty 
materials,  equipment,  or  work. 

(b)  The  clause  in  paragraph  (b)  applies 
only  to  subagreements  for  construction. 

(1)  The  contractor  agrees  to  perform  all 
work  under  this  agreement  in  accordance 
with  this  agreement's  designs,  drawings,  and 
specifications. 

(2)  The  contractor  warrants  and  guarantees 
for  a  period  of  one  (1)  year  from  the  date  of 
substantial  completion  of  the  system  that  the 
completed  system  is  free  bom  all  defects  due 
to  faulty  materials,  equipment  or 
workmanship:  and  the  contractor  shall 
promptly  make  whatever  adjustments  or 
corrections  necessary  to  cure  such  defects, 
including  repairs  of  any  damage  to  other 
parts  of  the  system  resulting  from  such 
defects.  The  owner  shall  give  notice  to  the 
contractor  of  observed  defects  with 
reasonable  promptness.  In  the  event  that  the 
contractor  fails  to  make  adjustments,  repairs, 
corrections  or  other  work  that  may  be  made 
necessary  by  such  defect,  the  owner  may  do 
so  and  charge  the  contractor  the  cost 
incurred.  The  performance  bond  shall  remain 
in  full  force  and  effect  through  the  guarantee 
period. 

(3)  The  contractor's  obligations  under  this 
clause  are  in  addition  to  the  contractor's 
other  express  or  implied  warranties  under 
this  agreement  or  State  law  and  in  no  way 
diminish  any  other  rights  that  the  owner  may 
have  against  the  contractor  for  faulty 
materials,  equipment,  or  work. 

14.  Final  Payment 

Upon  satisfactory  completion  of  the  work 
performed  under  this  agreement  as  a 
condition  before  final  payment  under  this 
agreement  or  as  a  termination  settlement 
under  this  agreement  the  contractor  shall 
execute  and  deliver  to  the  owner  a  release  of 
all  claims  against  the  owner  arising  under  or 
by  virtue  of  this  agreement,  except  claims 
which  are  specifically  exempted  by  the 
contractor  to  be  set  forth  therein.  Unless 
otherwise  provided  in  this  agreement  or  by 
State  law  or  otherwise  expressly  agreed  to  by 
the  parties  to  this  agreement,  final  payment 
under  this  agreement  or  settlement  upon 
termination  of  this  agreement  shall  not 


constitute  a  waiver  of  the  owner's  claims 
against  the  contractor  or  his  sureties  under 
this  agreement  or  applicable  performance 
and  payment  bonds. 

Subpart  G — Protests 

$33.1105    Applicability  and  scope  Of  this 
subpart 

(a)  This  subpart  sets  forth  the 
administrative  process  that.  EPA  will  use 
for  the  rapid  resolution  of  protest 
appeals  filed  with  the  award  official. 

(b)  A  protest  is  a  written  complaint 
concerning  the  award  of  a  recipient's 
subagreement  filed  with  the  recipient  by 
a  party  with  a  direct  financial  interest 
adversely  affected  by  a  recipient's 
procurement  action. 

(c)  A  protest  appeal  is  a  complaint 
filed  with  the  award  official  regarding 
the  recipient's  determination  of  protest. 

§  33.1 1 10    Limitations  on  protest  appeals. 

(a)  The  award  official  shall  not  accept 
a  protest  appeal  from  a  recipient's 
determination  of  protest  tmtil  the 
protester  has  exhausted  all 
administradve  remedies  at  the  recipient 
level. 

(b)  A  protest  appeal  may  only  be  filed 
with  the  award  official  for 

(1)  Issues  arising  imder  the 
procurement  provisions  of  this  Part; 

(2)  Alleged  violations  of  State  or  local 
law  or  ordinances  and  when  the  award 
official  determines  that  there  is  a 
contravening  Federal  requirement; 

(3)  Provisions  of  Federal  regulations 
applicable  to  direct  Federal  contracts,  if 
such  provisions  are  explicitly  referred  to 
or  incorporated  in  this  Part; 

(4)  Basic  project  design 
determinations  which  clearly  relate  to 
questions  of  source  selection  or 
application  of  restrictive  specifications; 
or 

(5)  Award  of  lower  tier 
subagreements; 

(i)  If  the  recipient  mandated  the 
award  to  a  particular  entity;  or 

(ii)  If  it  were  based  on  a  violation  of 
the  requirements  in  S  33.295  "Lower  tier 
subagreements." 

§33.1115    Qeneral  requirements. 

(a)  Any  party  with  an  adversely 
affected  direct  financial  interest  may  file 
a  written  protest  appeal  with  the  award 
official  in  accordance  with  this  subpart. 

(b)  The  recipient  is  responsible  for  the 
prompt  initial  determination  of  the 
protest. 

(c)  The  award  official  may  summarily 
dismiss  an  appeal  without  proceedings 
under  this  subpart,  if  the  protest  or 
appeal  is  imtimely  or  entirely  addresses 
issues  which  are  beyond  the  scope  of 
this  subpart,  or  the  protester  fails  to 


comply  with  the  intent  of  the  procediu*al 
requirements  of  this  subpart. 

(d)  The  award  official  may  simunarily 
deny  a  protest  appeal,  without 
proceedings  under  this  subpart,  if,  after 
considering  the  facts  in  a  light  most 
favorable  to  the  protester,  the  award 
official  believes  that  the  protest  lacks 
merit. 

§  33.1 120    Rling  requirements  for  protest 
appeals. 

(a)  A  protest  appeal  to  the  award 
official  must  be  in  writing  and  must 
adequately  state  the  basis  for  the 
protest  appeal.  Appeals  must  be 
received  by  the  award  official  within 
one  week  after  the  complaining  party 
has  received  the  recipient's 
determination  of  protest.  If  the  last  day 
falls  on  a  Saturday,  Sunday  or  holiday, 
the  last  day  to  submit  a  request  shall  be 
the  next  working  day.  A  copy  of  the 
recipient's  determination  of  protest  and 
other  documentation  in  support  of  the 
appeal  shall  be  transmitted  with  the 
appeal. 

(b)  The  award  official  will  dismiss  as 
untimely  any  protest  appeals  based 
upon  alleged  improprieties  in  the 
solicitation  which  were  apparent  before 
bid  opening  or  the  closing  date  for 
receipt  of  initial  proposals  if  the  initial 
protest  was  not  received  by  the 
recipient  before  bid  opening  or  the 
closing  date  for  receipt  of  proposals 
respectively.  In  the  case  of  negotiated 
procurements,  protests  of  alleged 
improprieties  which  were  incorporated 
in  a  new  solicitation  must  have  been 
received  by  the  recipient  not  later  than 
the  next  closing  date  for  receipt  of 
proposals. 

(c)  In  cases  not  based  upon  alleged 
improprieties  in  soliciation,  the  award 
official  will  dismiss  as  untimely  any 
appeals  if  the  initial  protest  was  not 
received  by  the  recipient  within  one 
week  after  the  basis  for  the  protest  was 
known  or  should  have  been  known, 
whichever  is  earlier. 

(d)  The  protester  may  notify  the 
award  official  of  a  protest  or  appeal  by 
brief  telegraphic  notice  but  the  protester 
must  provide  the  award  official  with  a 
more  detailed  statement  of  the  basis  for 
the  protest  appeal  within  seven  days 
after  the  date  en  the  telegraphic  notice. 

(e)  The  award  official  will  not 
consider  oral  protest  appeals, 

§  33.1 125    Appeal  documents. 

(a)  The  protest  appeal  document  must 
state  the  legal  and  factual  grounds  for 
the  appeal  and  request  a  determination 
under  this  subpart 

(b)  Upon  filing  of  a  protest  or  appeal 
with  the  award  official  the  protester 
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must  cmcurrently  transmit  a  copy  of  the 
docimients  and  any  attachments  to  all 
other  parties  with  a  direct  financial 
interest  which  may  be  adversely 
affected  by  the  determination  of  the 
protest  Also,  a  party  which  submits  a 
document  to  the  award  official  during 
the  course  of  a  protest  appeal  must 
simultaneously  furnish  all  other  affected 
parties  with  a  copy  of  the  docimient. 

§33.1130    Deferral  of  procurement  action. 

(a)  The  recipient  should  review  each 
protest  filed  with  it  to  determine 
whether  it  is  appropriate  to  defer  the 
protested  procurement  action. 

(b)  When  the  award  official  receives  a 
protest  appeal,  the  award  official  must 
promptly  request  that  the  recipient  defer 
the  protested  procurement  action,  if  it 
has  not  already  done  so,  until  the  award 
official  notifies  the  recipient  of  the 
formal  or  informal  resolution  of  the 
appeal.  Such  deferral  of  the  procurement 
action  shall  be  limited  to  the  award  of 
the  subagreement,  or  subitem  which  is 
the  basis  of  the  protest. 

(c)  U  the  recipient  does  not  defer  the 
procurement  action  it  bears  the  risk  that 
the  award  official  will  disallow  the  cost 
of  the  protested  procurement  action  if 
the  protest  appeal  is  upheld. 

(d)  U  the  protester  does  not  agree  to 
the  recipient's  request  for  a  reasonable 
extensim  of  the  bid  and  bid  bond 
period,  the  recipient  or  award  official 
can  summarily  dismiss  the  protest 
appeal. 

§33.1135    Award  officiars  review. 

(a)  The  award  official  will  give  both 
the  recipient  and  the  protester,  as  well 
as  any  other  party  with  a  financial 
interest  which  may  be  adversely 
affected  by  the  determination  of  protest, 
an  opportunity  to  present  argtunents  in 


support  of  their  views  in  writing  or  at  a 
conference. 

tb)  The  award  official  shall  review  the 
record  considerd  by  the  recipient,  and 
any  other  documents  or  arguments 
presented  by  the  parties,  to  determine 
whether  the  recipient  has  complied  with 
the  procurement  requirements  of  this 
Part  and  has  a  rational  basis  for  its 
determination  of  protest 

(c)  After  the  award  official's 
announced  date  for  receipt  of  written 
argtmients,  the  record  shall  be  closed. 

(d)  The  award  official's  determination 
shall  constitute  final  EPA  action,  bom 
which  there  shall  be  no  further 
administrative  appeal.  No  party  may 
appeal  an  award  official's  determination 
of  appeal  to  the  EPA  Board  of 
Assistance  Appeals. 

(e)  Nothing  in  this  subpart  precludes 
the  award  official  fix)m  reviewing  the 
recipient's  procurement  action.  (See 

§  33.115.) 

(f)  Noncompliimce  with  the  award 
official's  determination  of  protest  shall 
be  cause  for  enforcement  action  under 
40  CFR  Parts  30  and  32. 

(g)  If  an  appeal  involves  legal  issues 
not  explicitly  addressed  by  this  Part  or 
State  or  local  law,  the  award  official 
shall  resolve  the  issue  by  referring  to 
other  protest  determinations  under  this 
section  and  decisions  of  the  Comptroller 
General  of  the  United  States  or  of  the 
Federal  coiuls  addressing  Federal 
requirements  comparable  to 
procurement  requirements  of  this  Part. 

Appendix  A — Procedural  Requirements  for 
Recipients  Who  Do  Not  Certify  Their 
Prooiremenl  System,  or  for  Recipients  Who 
Have  Their  Procurement  Certificatioa 
Revolced  by  EPA 

(a)  The  following  procedural  requirements 
apply  to  recipients  who: 


(1)  Do  not  certify  to  EPA  that  their 
procurement  system  meets  the  minimum 
procurement  requirements  in  this  Part,  or 

(2)  Have  their  procurement  certification 
revoked  by  the  award  official  as  sUted  in 
S  33.115(b). 

(b)  Those  recipients  must  comply  with  the 
requirements  in  this  Part,  plus  the  following 
procedural  requirements.  These  procedural 
requirements  supplement  the  requirements  in 
the  sections  cited. 

(1)  To  comply  writh  §  33.2Sa 
"Documentation,"  the  recipient  must  submit 
to  the  award  official  the  records  required  by 
this  section. 

(2)  To  comply  with  {  33.29a  "Cost  and 
price  considerations,"  the  recipient's 
contractors  and  subcontractors  must  submit 
their  cost  or  price  data  of  EPA  Form  5700-41 
"Cost  or  Price  Summary  Format  for 
Subagreements  Under  U.S.  EPA  Grants."  or 
on  a  form  which  contains  information  similar 
to  that  required  by  the  EPA  Form  5700-41. 

(3)  To  comply  with  i  33.420,  'Time  for 
preparing  bids,"  the  recipient  must  generally 
allow  at  least  30  days  t>etween  the  date  when 
it  first  pubUshes  the  pubhc  notice  and  the 
date  by  which  bids  must  be  submitted. 

(4)  To  comply  with  §  33.415,  'Tublic  notice 
and  sohdtation  of  bids,"  when  the  estimated 
cost  of  construction  is  expected  to  exceed  $10 
miUion,  the  recipient  must  generally  publish 
the  notice  in  trade  ioumals  of  nationwide 
distribution  for  a  least  30  days. 

(5)  To  comply  with  S  33.5ia  "Adequate 
public  notice,"  the  recipient  must  generally 
publish  the  notice  in  professional  ioumals, 
newspapers,  or  publications  of  general 
circulation  over  a  reasonable  area  for  at  least 
30  days.  The  recipient  may  use  posted  pubUc 
notices  or  written  notification  directed  to 
interested  persons,  firms  or  professional 
organizations. 

(FR  Doc  BZ-12743  POed  S-11-8&  »M  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[A-6-FRL  2078-6] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  Arkansas  Plan  for 
Controlling  Sulfuric  Add  Mist  From 
Existing  Sulfuric  Add  Production 
Facilities  and  Fluoride  Emissions  From 
Phosphate  Fertilizer  Plants;  Louisiana 
Plan  for  Controlling  Fluoride 
Emissions  From  Phosphate  Fertilizer 
Plants 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  In  this  notice.  EPA  approves 
the  Aricansas  plan  for  controlling 
sulfuric  acid  mist  emissions  from 
existing  sulfuric  acid  production  plants 
and  fluoride  emissions  from  existing 
phosphate  fertilizer  plants.  The  plan 
was  submitted  to  fulfill  the  requirements 
of  section  111(d)  of  the  Clean  Ah-  Act,  as 
amended  in  1977  (the  Act),  and 
regulations  promulgated  thereunder.  The 
plan  was  submitted  as  a  part  of  the 
section  8.1  of  the  Regulations  of  the 
Arkansas  Plan  of  Implementation  for  Air 
Pollution  Control,  entitled,  "Designated 
Facilities."  Also  included  in  this  Snal  ' 
rulemaking,  EPA  approves  tfie  Louisiana 
plan  for  controlling  fluoride  emissions 
from  the  cxistiBg  yboophate  fertilizer 
plants.  This  plan  was  submitted  as 
section  29  of  the  Louisiana  Air  Quality 
Control  Regulations,  entitled,  "Fluoride 
Emission  Standards  for  Phosphate 
Fertilizer  Plants." 

EFFECTIVE  DATE:  This  action  will  be 
effective  on  July  12, 1982,  unless  notice 
is  received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

addresses:  Copies  of  the  States' 
submittals  and  incorporation  by 
reference  materials  are  available  for 
inspection  during  normal  business  hours 
at  the  following  locations: 
The  Office  of  the  Federal  Register,  1100 

L  Sti-eet  NW..  Rm  8401,  Washington, 

D.C. 
Environmental  Protection  Agency, 

Public  Information  Reference  Unit, 

EPA  Library,  401  M  Sti-eet  SW.,  Rm 

2922,  Washington,  D.C. 
Environmental  Protection  Agency, 

Region  6, 1201  Ebn  Sti-eet.  Dallas. 

Texas 

FOR  FURTHER  INFORMATION  CONTACT 

Estela  S.  WackerbarUi,  Chief, 
Implementation  Plan  Section,  Air 


Program  Bnadi.  Air  and  Waste 
Management  Diviaion,  Environmental 
Protection  Agency,  Region  6, 1201  Elm 
Sti-eet,  Dallas,  Texas  75270,  (214)767- 
1518. 

SUPPLEMENTARY  INFORMA-nON: 
A.  Arkansas  Plan 

On  July  11, 1979  the  State  of  Aikansas, 
pursuant  to  Section  111(d)  of  the  Act 
submitted  a  plan  identifying  existing 
sulfuric  acd  production  facilities  and 
establishing  standards  for  sulfuric  acid 
mist  emissions  from  those  facilities.  This 
plan  also  identified  the  existing 
phosphate  fertilizer  plant  and 
established  emission  limits  to  control 
fluoride  emissions  from  that  plaaL  The 
plan  was  adopted  by  the  Arkansas 
Conunission  on  Pollution  Coatrol  and 
Ecology  on  May  25, 1979,  after  public 
hearing  on  March  16, 1979. 

EPA  has  reviewed  these  portions  of 
the  State's  plan  and  found  dMt  they 
satisfy  the  criteria  of  40  CFR  Part  60, 
except  that  the  plan  does  not  indicate 
that  alternative  emission  test  methods 
and  procedures  must  be  approved  by 
EPA,  nor  does  it  make  provision  for 
public  availability  of  emission  data.  By 
letter  dated  August  6, 1981,  the  Slate  has 
agreed  that  alternative  test  methods  and 
procedore*  wtf  be  submitted  for  EPA 
approval.  In  its  previous  approval  of  the 
State's  plan  submitted  under  the 
provisions  of  section  110  (40  CFR  52.178) 
EPA  provided  for  making  emission  data 
associated  with  that  plan  available  to 
die  public  (40  FR  55328.  Nov.  28, 1975). 
Since  tUs  is  a  similar  action,  and  the 
State  had  adopted  this  111(d)  plan  as 
part  of  its  general  State  Implementation 
Plan,  the  method  which  EPA  provided 
under  section  IM  applies  here.  The 
Agency  is  therefore  clarifying  that  40 
CFR  52.178  (b)  applies  to  the  Arkansas 
section  111(d)  plan.  EPA  approves  the 
plan,  as  supplemented,  in  this  action.  A 
detailed  analysis  of  the  State's  plan  is 
contained  in  EPA's  evaluation  report' 
General  comments  are  included  in 
Section  C,  below. 

B.  Louisiana  Plan 

(1)  On  July  18. 1978^ the  State  of 
Louisiana,  pursuant  to  section  111(d)  of 
the  Act  submitted  a  plan  identi^pfaig  the 
existing  phosphate  fertilizer  plants  and 
establishing  emission  limits  to  control 
fluoride  emissions  from  those  facilities. 
The  plan  was  adopted  by  the  Louisiana 
Air  Control  Commission  on  November 
30, 1977,  after  a  public  hearing  on 


■  Evaluation  Report  for  Arkansas  111(d):  Plan  kt 
Control  of  Sulfuric  Acid  Mist  Emissions  Eram 
Sulfuric  Acid  Plants  and  Fluoride  Emissiam  from 
Phosphate  Fertilizer  Plants.  October,  1981:  availabfe 
for  public  inspection  at  times  and  places  noted 
above. 


October  31, 1977.  EPA  has  reviewed  this 
portion  of  the  State's  section  111(d)  plan 
and  found  that  it  satisfies  the  criteria  of 
40  CFR  Part  60  except  that  it  does  not 

(1)  Provide  for  correlation  of  emission 
inventory  data  with  the  emission  limits, 

(2)  Make  provision  for  public 
availability  of  emission  data,  or  (3) 
Require  EPA  approval  of  alternative 
methods  approved  by  the  State's 
Technical  Secretary.  By  letter  dated 
February  16, 1982,  the  State  shows  that 
it  requires  EPA  approval  of  alternative 
test  methods.  In  its  previous  approval  of 
the  section  111(d)  plan  for  control  of 
sulfuric  acid  mist  emissions  (40  CFR 
62.462^  EPA  provided  for  correlation  of 
inventory  data  with  emission  limits,  and 
for  making  emission  data  available  to 
the  public  (44  FR  54053,  September  18. 
1979).  That  provision  applies  by  its 
terms  to  the  entire  plan,  including  the 
portion  considered  here.  EPA  approves 
the  plan,  as  supplemented,  in  this  action. 
A  detailed  analysis  of  the  State's  plan  is 
contained  in  EPA's  evaluation  report* 
General  comments  are  in  Section  C. 
below. 

12)  The  effective  date  for  this  portion 
of  the  Louisiana  plan  is  simultaneous 
with  the  effective  date  of  this  approval 
Quly  12. 1982).  unless  notice  is  received 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments. 

C  General 

The  public  should  be  advised  that  this 
action  will  be  effective  60  days  from  the 
date  of  this  notice.  However,  if  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments,  this  action  will  be  withdrawn 
and  a  subsequent  notice  published 
before  the  effective  date.  The 
subsequent  notice  will  withdraw  the 
final  action  and  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  judicial  review  of  this  action  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  of  May  12, 1982.  Under 
section  307(b)(2)  of  the  Clean  Air  Act 
the  requirements  which  are  the  subject 
of  today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  fr-om  the 


•Evaluation  Report  of  [.ouisiana  111(d)  Plan  for 
Coatroi  of  Phioride  Emissions  from  Phosphate 
Fsriillza  Plants.  September,  1981;  available  for 
poblic  inspection  at  times  and  places  noted  above. 
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requirements  of  Section  3  of  Executive 
Order  12291. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b).  I  hereby  certify  that  this  final 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  action  only  approves  state 
actions.  It  imposes  no  new  requirements. 

List  of  Subjects  in  40  CFR  Part  62 

Air  pollution  control.  Fluoride,  Sulfur, 
Administrative  practice  and  procedure. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

(Sec  111(d)  of  the  Qean  Air  Act  as 
amended) 

Dated:  April  3a  1982. 

Anne  M.  Gorsucli, 

Administrator. 

PART  62— APPROVAL  AND 
PROMULGATION  OF  STATE  PLANS 
FOR  DESIGNATED  FACILITIES  AND 
POLLUTANTS 

Part  82  of  Chapter  1,  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  Part  62  is  amended  by  adding  a  new 
Subpart  E  to  read  as  follows: 

Subpart  E— Arkansas 

Plan  for  the  Control  of  Designated  PoDutattts 
From  Existing  Facilities  [§  111(d)  Plan] 

62.850    Identification  of  plan. 
62.852    Emission  inventories,  source 
surveillance,  reports. 

Fluoride  Emissions  From  Existing  Phosphate 
Fertilizer  Plants 

62.854  Identification  of  sources. 

Sulfuric  Add  Mat  Emissions  Frtmi  Existing 
Sulfuik  Add  Plants 

62.855  Identification  of  sources. 
Audiority:  Sec.  111(d),  Qean  Air  Act.  as 

amended.  42  U.S.C  7413  and  7601. 

Subpart  E— Arkansas 

Plan  for  the  Control  of  Designated 
Pollutants  From  Existing  Facilities 
II  111(d)  Plan] 

§62.850    ktentiflcation  of  plan. 

(a)  Identification  of  plan:  Arkansas 
Plan  for  the  Control  of  Designated 
Pollutants  fitim  Existing  Plants  [Section 
111(d)  Han]. 

(b)  The  plan  was  officially  submitted 
as  follows: 

(1)  Control  of  sulfuric  add  mist  from 
sulfuric  acid  plants,  and  fluoride 
emissions  from  phosphate  fertilizer 
plants,  submitted  on  July  11, 1979, 
having  been  adopted  by  the  State  on 
May  25, 1979,  and  letter  dated  August  6. 
1981. 


20491 


(c)  Designated  facilities:  The  plan 
appUes  to  existing  facilities  in  the 
following  categories  of  sources: 

(1)  Sulfuric  Acid  Plants. 

(2)  I%osphate  Fertilizer  Plants. 

§  62.SS2    Emission  Inventories,  source 


(a)  For  purposes  of  this  subpart,  the 
terms  "the  applicable  plan"  ^d  "the 
plan"  in  40  CFR  52.178(b),  which 
provides  for  public  availability  of 
emission  data,  include  this  plaiL 

Fluoride  EmissicMis  From  Existing 
nioqdiate  Fertilizer  Plants 

§62.854    Identification  of  source*. 

The  plan  applies  to  existing  facilities 
at  the  following  existing  phosphate 
fertilizer  planb 

(1)  Allied  Chemical  Company  at 
Helena,  Arkansas. 

Sulfuric  Add  Mist  Emissions  Fitnn 
Existing  Sulfuric  Add  Plants 

§62455    Identification  of  sources. 
(a)  The  plan  applies  to  existing 
facilities  at  the  following  existing 
sulfuric  add  plants: 

(1)  Olin  Corporation  in  North  Little 
Rock.  Arkansas. 

(2)  The  Monsanto  Company  in 
Eldorado,  Arkansas. 

§§62.856-62.869    [Reservedl 
Subpart  T— Louisiana 

§62.4620    [Redesignated  as  §6^4624] 

2.  In  Subpart  T— Louisiana, 
§  62.4620(c)  in  its  entirety  is 
redesignated  as  §  62.4624  and  entitied 
"Identification  of  sources." 

3.  In  Subpart  T — Louisiana,  the  center 
heading  that  appears  above  S  62.4620 
are  revised  to  read  as  follows: 

Plan  for  Control  of  Designated 
Pollutants  From  Existing  Facilities 
|§  111(d)  Plan] 

§62.4620    MantHleationofptaa 

(a)  Identification  of  plan:  Louisiana 
Plan  for  Control  of  Designated 
Pollutants  from  Existing  Fadlities 
Illl(d)  Plan]. 

(b)  The  plan  was  officially  submitted 
as  follows: 

(1)  Control  of  sulfuric  add  mist  from 
sulfuric  add  plants,  and  fluoride 
emissions  from  existing  facilities  at 
phosphate  fertilizer  plants,  submitted  on 
July  18, 1978,  having  been  adopted  by 
the  State  November  30, 1977.  and  letter 
dated  February  16, 1982. 

(c)  Designated  facilities:  The  plan 
applies  to  existing  facilities  in  the 
following  categories  of  soiuces: 

(1)  Sulfuric  Acid  Plants. 

(2)  Hiosphate  Fertilizer  Plants. 


4.  In  Subpart  T — Louisiana,  a  new 
center  heading  is  added  above  §  62.4624 
and  new  SS  62.4625  and  62.4626  are 
added  to  read  as  follows: 

Sulfuric  Add  Mist  From  Existing 
Sulfuric  Add  Hants 


Fluoride  Fjnissions  Fhwn  Existing 
Phosphate  Fertilizer  Plants 


§62.4625    IdenUBcaUuiiofi 

(a)  The  Plan  appUes  to  existing 
facilities  at  the  following  phosphate 
fertilizer  plants: 

(1)  Agrico  Chemical  Company  at 
Donaldsville,  Louisiana. 

(2)  AUied  Chemical  Corporation  at 
Geismar.  Louisiana. 

(3)  Beker  Industries  at  Taft.  Louisiana. 

(4)  Freeport  Chemical  at  Unde  Sam, 
Louisiana. 

(5)  Monsanto  at  Luling,  Louisiana. 


§62j«626    Eff«etiv«( 

(a)  The  effective  date  of  the  portion  of 
the  plan  applicable  to  phosphate 
fertilizer  plants  is  July  12, 1982. 

|FK  Doc  a2-128ee  nied  6-lt-82:  MS  am] 
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40  CFR  Part  62 
[A-6-FRL-2092-81 

Approval  and  Promulgation  Of  State 
Plan  for  Designated  FacWties  and 
Pollutants;  Louisiana  Plan  for 
Controlling  Fhiortde  Emissions  From 
Primary  Aluminum  Plants 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  In  this  notice,  EPA  approves 
the  Louisiana  plan  for  controlling 
fluoride  emissions  from  existing  primary 
aluminum  plants.  The  plan  substantially 
fulfills  the  requirements  of  section  111(d) 
of  the  Qean  Air  Act  as  amended  in 
1977  (the  Act),  and  regulations 
promulgated  thereunder.  This  plan 
entiUed,  "The  Louisiana  State 
Implementation  Plan  for  Fluorides  From 
Existing  Primary  Aluminum  IHants." 
indudes  regulations  adopted  as  section 
28  of  the  Louisiana  Air  Quality  Control 
Regulations  and  when  approved  allows 
the  State  to  control  emissions  from 
existing  sources. 

EFFlCnvi  DATE  This  approval  wrill  be 
effective  on  July  12, 1982  unless  notice  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

ADDRESSES:  Copies  of  the  State's 
submittals  and  incorporation  by 
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reference  materiaU  are  avBilable  for 
inspection  during  nomal  buainess  hours 
at  the  foUowii^  locatiens: 
The  Office  of  the  Federal  Register,  1100 

L  Street  NW,  Washington.  DJOi.  Rn. 

8401 
Environmental  Protection  Agency, 

Public  Information  Reference  Unit. 

EPA  Library,  401  M  Street,  SW.. 

Washington.  DXl,  Rm.  2922. 
FOR  FURTMER  INFORMATKM  CONTACT 
Estela  S.  Wackerbarth.  Chief. 
Implementation  Plan  Section.  Air 
Branch.  Air  and  Waste  Management 
Division^  Environmental  Protection 
Agency,  Region  6. 1201  Elia  Street. 
Dallas.  Texas  75270  (214)  767-15ia 
8UPPI.EMENTARY  INFORMATION: 

A.  Louisiana  Plan 

(1)  On  January  12. 1981.  the  State  of 
Louisiana,  pursuaat  to  Section  111(d)  of 
the  Act  submitted  a  plan  identifying  the 
existing  primary  ahunifrain  plants  and 
establ^iiBg  standards  to  control 
fluoride  cmissionf  from  those  faciiities. 
The  plan  was  adopted  by  the  Louisiana 
Environmental  Control  Commission  on 
December  11, 1980,  after  a  public 
hearing.  The  State  submitted  additional 
information  in  its  letter  of  January  18, 
1982.  EPA  has  reviewed  this  portion  of 
the  State's  plan  and  found  that  it 
satisfies  the  criteria  of  40  CFR  Part  60 
except  that  it  does  not:  (1)  Provide  for 
correlation  of  emission  inventory  data 
with  the  emission  limits,  (2J  make 
provision  for  pi^c  availability  of 
emission  data,  (&J  establisk  an  effective 
data  and  (4)  provide  for  EPA  approval  of 
altematiye  test  methods  and 
procedures.  In  a  previous  approval  of 
the  Section  lll(d]  plan  for  sulfnhcacid 
mist  emissions  (40  CFR  62.4822).  EPA 
has  provided  for  correlation  of  inventory 
data  with  emission  limits,  and  for 
making  emission  data  available  tvthe 
pubRc  (44  FR  54063.  September  18. 1979). 
That  provision  applies  by  its  terms  to 
the  entire  plan,  including  the  portion 
considered  here.  The  state  did  not 
submit  compliance  schednles,  bat,  as 
required  by  40  CFR  00:3fe)  will  develop 
and  submit  them  after  BPA  approval  of 
this  plan.  The  State's  plan  refers  to  the 
EPA  date  ef  approval  as  the  beginning 
of  those  coropifence  schedules.  In  this 
notice,  EPA  establishes  as  ^le  effective 
date  of  the  plan  ^  effective  date  of  this 
approval.  That  letter  clarifying  the 
portion  of  the  plan  applicable  to 
phosphate  {ertilizer  plants,  already 
approved  by  EPA.  provides  for  the 
State's  sabmittal  of  alternative  test 
methods  and  procedures  to  EPA  for 
approvaL  The  clarification  applied  by  its 
terms  to  the  portion  of  the  plan 


considered  here.  EPA  approves  the  plan, 
as  supplemented,  in  this  aotice. 

A  detailed  analysis  of  the  State's  plan 
is  contained  in  EPA*»evahiati(XV report.' 

(2)  The  effectrre  date  for  this  portion 
of  the  Louisiana  plan  is  simultaneous 
with  the  effective  date  of  this  approval 
(July  12. 1982).  unless  notice  is  received 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments, 

B.  General 

The  public  should  be  advised  that  this 
action  wfll  be  efiectfre  flO  days  from  the 
date  of  this  nofice.  However,  if  notfee  is 
received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments,  this  acQon  will  be  withdrawn 
and  a  subsequent  notice  published 
before  the  effective  date.  Tlie 
subsequent  notice  will  withdraw  the 
find  action  and  will  begin  a  new 
rulemaking  by  annooncing  a  proposal  of 
the  action  and  estabhshing  a  comment 
period. 

Under  section  307Cb)(l]  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  this  date).  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

The  Office  of  Mcraagement  and  Bw^et 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  605(b),  the 
Administrator  ha^certified  that  SIP 
approvals  do  not.  have  a  significant 
economic  Impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

List  of  Subfecfs  &i  40  CFR  Part  62 

Air  pollution  control.  Fluoride,  Sulfur, 
Administrative  practice  and  procedure. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 

(Sec.  ll>(d)  of  the  Act  as  uamded^ 

Dated:  April  30,  MB2. 
Anne  M.  Gorsuch, 

Admuiistrator. 

PART  62— APPROVAL  AND 
PROMtn.QAT!ON  OF  STATE  PLANS 
FOR  DESIGNATED  FACILrtlES  AND 
POLLUTANTS 

Part  62  of  Chapter  1,  Title  40  of  tf»e 
Code  of  Federal  Regulations  is  amended 
as  follows: 


Subpart  T—Louiaiana 

L  In  Subpart  T— Louisiana.  9  62.4620 
(bK2}  and  {cK3}  are  added  to  read  as 
follows: 


of  plan. 


/ 


fb)(2)  Control  of  fhioride  emissions 
from  existing  facilities  at  primary 
aluminum  plants,  submitted  on  January 
12, 1981,  havftig  been  adopted  by  the 
State  on  December  11, 19ea 


(c)(3)  Ptunary  Aluminum  Plants. 

*        *        •        •        * 

2.  In  Subpart  T — Louisiana,  a  new 
center  heading  and  ii  62.4027  and 
62.4628  are  added  to  read: 


Fluoride  Emfaafans  From  Exiiitiiig 
Prinary  Ahaninam  Plaate 

§62.4627    Mmitification  of  sources. 

The  plan  applies  to  existing  facilities 
at  the  fbtlowing  primary  aluminum 
plants: 

(1)  The  Kaiser  Plant  at  Chalmette, 
Lomeiana. 

(2)  The  CONALCO  Ptaat  at  Lake 
Charles,  Louisiana. 


§62.4626    Eftacttvat 

The  effecfive  date  of  fliis  portion  of 
the  State's  plan  is  July  12, 1982. 

[FR  Doc  SZ-U870  Filed  S-U-M:  MS  ami 
BIUJNQCOM( 


'  Evaluaffon  Report  of  Loaiafena  mfdj  Ptan  far 
Control  of  Flsoridc  Emisaiana  From  Primary 
Aluminum  Plants.  ]aauary,  1182:  availabie  foe  public 
inspection  at  Vaatm  aad  places  noted  above. 


40  CFR  Part  62 
(A-6-FRL-209»-51 

Approval  and  Promulgation  of  the 
Louisiana  State  Plan  for  a  Designated 
Facility  and  Pollutant;  Louisiana  Plan 
for  ControOing  Totri  Reduced  Sulfur 
Emissions  From  Kraft  Pulp  Mills 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Final  mk. 

summary:  This  notice  approves 
Louisiana's  Plan  for  eontrolling  total 
reduced  sulfur  (TRS)  emissions  from 
existing  kiaft  pulp  mills.  Louisiana's 
plan  was  submitted  in  response  ta  the 
publication  of  emission  control 
guidelines  by  the  Administrator  under 
section  111(d)  of  the  Clean  Air  Act  as 
amended.  The  plan  satisfies,  with 
clarification,  EPA's  requirement  for 
adoption  and  submittal  of  a  plan  to 
control  TRS. 

effective  date:  This  action  will  be 
effective  on  July  12. 1962  unless  notice  is 
received  within  30  days  that  someone 


Federal  Register    /  Vol.  47.  No.  92  /  Wednesday.  May  12.  1982  /  Rules  and  Regulations        20493 


wishes  to  submit  adverse  or  critical 
comments. 

ADDRESS:  Written  comments  should  be 
addressed  to  Estela  Wackerbarth,  Chief. 
SIP  Section.  Region  6,  Air  Program 
Branch  (address  below).  Copies  of  the 
materials  submitted  by  Louisiana  may 
be  examined  during  normal  business 
hours  at  the  following  locations: 

PubUc  Reference  Unit,  Library  Systems 
Branch.  Environmental  Protection 
Agency.  401  "M"  Street  SW.. 
Washington.  D.C  20460 
Air  Program  Branch,  Environmental 
Protection  Agency.  1201  Elm  Street. 
Dallas,  Texas  75270. 
FOR  FURTHER  INFORMATTON  CONTACT: 
Estela  Wackerbarth  at  the  EPA  Region  6 
address  above  of  call  (214)  767-1518 
(FTS  729-1518). 

SUPPLEMENTARY  INFORMATION:  On 

December  10, 1979,  the  Governor  of 
Louisiana,  after  adequate  notice  and 
public  hearing,  submitted  the  State's 
plan  for  controlling  total  reduced  sulfur 
emissions  from  existing  kraft  pulp  mills. 
This  plan  was  adopted  by  the  Louisiana 
Air  Control  Commission  on  November 
27, 1979.  The  State  has  adopted  this  plan 
to  establish  emission  limitation  for  TRS 
from  the  pulp  paper  industry.  The 
limitations  are  included  in  revisions  to 
their  Regulation  23.0  Control  of 
Emissions  from  the  Chemical  Wood 
Pulping  Industry  for  Control  of  Total 
Reduced  Sulfur  Emissions  and 
submitted  part  of  the  overall  plan. 

EPA  has  reviewed  this  plan  and  after 
correspondence  and  discussion  with  the 
State  finds  it  approvable.  A  detailed 
analysis  of  this  plan  is  contained  in 
EPA's  evaluation  report.  A  copy  of  the 
evaluation  report  is  available  for 
inspection  at  the  above  addresses. 

As  submitted,  the  plan  did  not 
adequately  demonstrate  that  the  State 
had  the  requisite  authority  to  disclose 
emission  data  to  the  public  upon  the 
public's  request.  However,  EPA 
approved  Louisiana's  original  111(d) 
plan  at  40  CFR  62.4622(c)  thereby 
assuring  public  disclosure.  This 
provision  is  appropriate  for  use  in 


disclosing  emission  data  from  sources 
covered  by  this  TRS  plan. 

The  Plan  does  not  establish 
compliance  schedules.  However,  the 
plan  assures  that  pubUc  hearings  will  be 
held  in  accordance  with  the 
requirements  of  40  CFR  60.24(e)(2)  if  a 
compliance  schedule  becomes 
necessary. 

Since  EPA  views  this  plan  as 
noncontroversial  and  routine,  EPA  is 
today  approving  the  Louisiana  plan  for 
control  of  TRS  from  kraft  pulp  mills.  The 
public  should  be  advised  that  this  action 
will  be  effective  60  days  from  the  date  of 
this  Federal  Register  notice.  However,  if 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  a  subsequent  notice  will 
be  pubUshed  before  the  effective  date. 
The  subsequent  notice  will  withdraw 
the  final  action  and  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period 

Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  that  SIP 
approvfds  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  12. 1982.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  62 

Air  pollution  control,  Fluoride.  Sulfur. 
Administrative  practice  and  procedure. 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 

(Sec  111(d)  of  the  Clean  Air  Act,  as 
amended,  42  U.S.C.  7411(d)) 


Dated-  April  30, 1982. 
Anne  KLGocsudi, 
Administrator. 

PART  62— APPROVAL  AND 
PROMULGATION  OF  STATE  PLANS 
FOR  DESIGNATED  FACILITIES  AND 
POLLUTANTS 

Part  82  of  Chapter  1.  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  T-louisiana 

1.  In  Subpart  T— Louisiana.  §  62.4620 
(b)(3)  and  (c)(4]  are  added  to  read  as 
follows: 

§62.4620    Mentmcationofplan. 
*        •        •        •        * 

(b)(3)  Control  of  total  reduced  sulfur 
from  existing  facilities  at  kraft  pulp  mill 
plants,  submitted  in  December  1979, 
having  been  adopted  November  27, 1979. 
and  letter  dated  February  16. 1982. 

(c)(4)  Kraft  Pulp  Mills. 
***** 

2.  In  Subpart  T — Louisiana,  a  new 
center  head  and  §  62.4629  and  S  62.4630 
are  added  to  read: 


Total  Reduced  Sulfur  Emissions  From 
Existing  Kraft  Pulp  Mills 

§62.4629    Identification  of  sources. 

The  plan  applies  to  existing  facilities 
at  the  following  kraft  pulp  mill  plants: 

(1)  Boise  at  DeRidder,  La. 

(2)  Boise  at  Elizabeth.  La. 

(3)  Continental  at  Hodge,  La. 

(4)  Crown-Zellerbach  at  Bogalusa,  La. 

(5)  Crown-Zellerbach  at  St 
Francisville.  La. 

(6)  Georgia-Pacific  at  Port  Hudson.  La. 

(7)  International  Paper  at  Bastrop.  La. 

(8)  Olinkraft  at  West  Monroe.  La. 

(9)  Pineville  Kraft  at  PineviUe,  La. 

(10)  Western  Kraft  at  Compte.  La. 

§62.4630    Effective  date. 

The  effective  date  of  the  portion  of  the 
plan  applicable  to  kraft  pulp  mills  is  July 
12.1982. 

|FR  Doc  82-128n  FUed  5-11-82: 8:45  an^  .^ 
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Wednesday 
May  12,  1982 


Part  V 


Department  of 
Commerce 


National  Oceanic  and  Atmospheiic 
Administration 


Transfer  of  Marine  Mammal  Management 
Authority  to  States;  Proposed  Rule 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoshpheric 
Administration 

50  CFR  Part  216 

Taldng  and  Importing  of  Marine 
Mammals;  Transfer  of  Marine  Mammal 
Management  Authority  to  States 

agency:  National  Oceanic  and 
Atmoshpheric  Administration,  National 
Marine  Fisheries  Service,  Commerce. 
ACTION:  Proposed  rule. 

summary:  The  Natioal  Marine  Fisheries 
Service  (NMFS)  is  proposing  a  rule  to 
implement  recent  amendments  to  the 
Marine  Mammal  Protection  Act,  16 
U.S.C.  1361  et  seq.  The  proposed 
regulations  establish  procedures  for  the 
transfer  of  marine  mammal  management 
authority  back  to  the  states,  the  form 
and  minimum  requirements  of  a  state 
application  for  the  transfer  of 
management  authority,  the  relationship 
between  Federal  and  state  wildlife 
agencies  both  prior  and  subsequent  to 
the  transfer  of  management  authority, 
and  the  revocation  and  return  to  the 
NMFS  of  management  authority  once 
transferred  to  the  states. 
DATE:  Comments  on  this  proposal  must 
be  submitted  on  or  before  July  12, 1982. 
ADDRESS:  Interested  persons  or 
organizations  are  requested  to  submit 
comments  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20235. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  B.  Roe,  Acting  Director, 
Office  of  Marine  Mammals  and 
Endangered  Species,  National  Marine 
Fisheries  Service,  Washington,  D.C. 
20235.  (202]  634-7461. 
SUPPLEMENTARY  INFORMATION:  On 
October  9, 1981,  the  President  approved 
Pub.  L  97-58  amending  various 
provisions  of  the  Marine  Mammal 
Protection  Act  (MMPA),  16  U.S.C.  1361 
et  seq.  One  aspect  of  these  amendments 
altered  the  mechanism  for  the  return  of 
marine  mammal  management  to  the 
states  under  section  109  of  the  Act,  16 
U.S.C.  1379.  Under  the  pre-existing 
statutory  procedures,  states  were 
required  to  request  the  National  Marine 
Fisheries  Service  to  return  management 
of  the  species.  If  a  state  sought  authority 
to  allow  taking  of  the  marine  mammals 
imder  its  management,  the  state  was 
required  to  request  the  NMFS  to  waive 
the  moratorium  on  the  taking  of  the 
species.  This  request  required  a  formal 
Federal  hearing  before  an 


Administrative  Law  Judge  concerning 
the  status  of  the  requested  species,  and 
the  permissible  number  of  animals  to  be 
taken,  as  well  as  consideration  of  the 
state's  proposed  laws  and  regulations 
that  would  govern  the  taking  of  the 
species.  The  proposed  waiver  of  the 
moratorium  to  allow  taking  of  the 
species  alsq  required  compliance  with 
the  provisions  of  the  National 
Environmental  Policy  Act.  In  reviewing 
these  procedures.  Congress  found  that 
the  lengthy  process  entailed  in  the 
return  of  management  authority  to  states 
had  resulted  in  a  situation  in  which  the 
goal  of  the  Act — effective  management 
to  maintain  healthy  populations  of 
marine  mammals — was  being  impaired. 

To  remedy  this  problem.  Congress 
established  a  simplified  procedure  under 
which  a  state  could  resume  management 
of  marine  mamal  species.  This 
procedure  entails  a  three  step  process. 
First,  the  state  must  submit  a  request  to 
the  NMFS  for  return  of  management 
authority  for  a  given  species  or  a 
number  of  speciies  of  marine  mammals. 
This  request  and  its  supporting 
documentation  is  reviewed  by  the  NMFS 
to  determine  if  the  state  has  developed 
and  will  implement  a  program  for  the 
conservation  of  the  species  which  meets 
certain  requirements  set  forth  in  the  Act. 
Second,  if  the  NMFS  fmds  diat  the  state 
program  meets  this  initial  requirement, 
the  state  must  make  a  determination, 
under  procedures  set  by  the  Act,  of  the 
optimum  sustainable  population  ("OSF") 
of  the  species  and  the  maximum 
allowable  take  of  the  species  which  is 
consistent  with  maintaining  the  species 
at  OSP.  Third,  these  determinations 
must  be  implemented  through  state  laws 
and  regulations  and,  if  the  range  of  the 
species  extends  beyond  the  territorial 
water  of  the  state,  the  state  and  Federal 
governments  must  agree  on  a  process 
for  allocating  the  take  of  the  species 
between  areas  under  respective  state 
and  Federal  jurisdictions.  Once  this 
"cooperative  allocation  agreement"  has 
been  signed  and  implemented  and  the 
OSP  and  maximum  allowable  take 
determinations  are  final  and 
implemented  under  state  law,  the  state 
win  have  exclusive  authority  to  manage 
marine  mammals  within  the  state, 
including  its  territorial  waters.  The  only 
exceptions  to  this  assumption  of 
exclusive  jurisdiction  would  be  for 
takings  regxilated  by  the  Federal 
government  and  takings  by  non-state 
persoimel  for  scientific  and  display 
purposes,  activities  which  remain  under 
the  control  of  the  Federal  government 
pursuant  to  section  109  of  the  Act. 

The  regulations  proposed  herein  will 
implement  the  statutory  procedures  for 


return  of  marine  mammal  management 
authority  to  the  states.  These  regulations 
apply  to  the  species  of  marine  mammals 
currentiy  managed  by  the  NMFS,  under 
the  authority  of  the  MMPA.  These 
species  include  the  seals,  sea  lions, 
porpoises  and  whales.  Other  species  of 
marine  mammals,  including  the  polar 
bear,  sea  otter,  walrus,  dugong,  manatee 
and  marine  otter  are  managed  by  the 
Fish  and  Wildlife  Service  of  the 
Department  of  the  Interior  which  is 
proposing  corresponding  regulations 
concurrent  with  this  proposal.  Specific 
provisions  of  the  NMFS  proposed 
regulations  are  discussed  below. 

Section  216.101 

Paragraph  (a)  of  this  section 
establishes  the  purpose  of  the 
regulations  as  explained  above  and 
defines  the  scope  of  the  proposed 
regulations.  Section  216.102  is 
definitional.  The  form  and  minimum 
requirements  of  a  state  application  for 
transfer  of  management  authority  are 
set  fortii  in  5§  216.103  and  216.104.  The 
relationship  between  Federal  and  state 
wildlife  agencies  both  prior  and 
subsequent  to  the  transfer  of 
management  authority  is  defined  in 
§S  216.103(h),  216.105,  and  216.106.  The 
revocation  and  return  of  management 
authority  is  governed  by  §  216.107.  In 
addition.  §  216.108  will  list  species  for 
which  management  authority  has  been 
returned. 

Paragraph  (b)  of  this  section  excludes 
certain  aspects  of  marine  mammal 
management  authority  from  that 
affected  by  the  proposed  regulations. 
Taking  of  marine  mammals  by  Federal, 
state  and  local  government  officials  in 
the  course  of  their  duties  is  governed  by 
9  216.22  of  this  Part  and,  therefore,  the 
notification  requirements  of  that  section 
remain  in  effect.  Section  216.22  relates 
to  the  taking  of  stranded  and  beached 
marine  mammals  and  the  taking  of 
marine  mammals  for  the  protection  of 
public  health  and  welfare.  In  addition, 
since  the  Act  does  not  regulate 
disposition  of  marine  mammals  takea 
before  its  effective  date.  December  21. 
1972,  these  regulations  reflect  that 
exception.  (Section  216.14  of  this  part 
does  impose  certain  notification 
requirements  pertaining  to  marine 
mammals  taken  before  December  21, 
1972).  Accordingly,  a  state  may  adopt 
and  enforce  any  state  law  relating  to 
any  marine  mammal  taken  before  that 
date  without  requesting  a  return  of 
management  authority  under  these 
regulations. 
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Section  216.102 

This  section  provides  definitions  for 
several  terms  used  primarily  in  this 
subpart  These  regulations,  however, 
apply  to  the  entire  Part  216.  "Optimum 
Sustainable  Population"  or  "OSF*  is 
defined  in  50  CFR  216.3.  Congress  has 
specifically  found  that  this  definition 
accurately  reflects  the  meaning  of  the 
term  and  the  intent  of  Congress  in 
passing  the  Act  H.R.  Rep.  No.  97-228, 
97th  Cong.,  1st  Sess..  p.  16  (1981).  It  is 
important  to  note  that  OSP  is  any 
population  level  within  a  range  of 
population  levels.  The  upper  bound  of 
the  range  is  the  largest  average 
supportable  level  within  the  ecosystem 
(carrying  capacity).  The  lower  bound  of 
the  range  is  the  population  level  for  a 
given  species  or  stock  that  results  in 
maximum  net  productivity. 

This  section  also  defines  "state 
management  program."  The  state 
management  program  consists  of  the 
legal  framework  imder  which  the  state 
will  manage  marine  mammals. 
Components  of  this  framework  which 
are  specifically  required  to  be  submitted 
in  the  state's  request  for  return  of 
management  authority  are  set  forth  in 
paragraphs  (b)  and  (c)  of  §  216.103  of  the 
proposed  regulations.  Paragraph  (d)  of 
§  216.103  lists  additional  components 
required  only  in  the  state  of  Alaska's 
management  program. 

Section  218.103 

This  section  defines  the  form  and 
minimum  requirements  of  a  state 
request  for  return  of  management 
authority.  Any  state  requesting 
management  authority  from  both  the 
NMFS  and  the  Fish  and  Wildlife  Service 
may  combine  the  request  in  a  single 
document  and  send  copies  to  both 
agencies.  The  request  must  contain  two 
elements:  Certain  aspects  of  the 
proposed  state  management  program 
and  supplemental  information 
pertaining  to  the  state  management 
program.  The  request  must  include  the 
text  of  relevant  laws,  regulations, 
policies  and  other  authorities  of  state 
law,  and  a  narrative  discussion  of  how 
these  authorities  blend  to  form  a 
framework  that  meets  the  new 
requirements  of  the  Act 

It  is  important  to  note  that  although 
the  state  management  program  is 
defined  broadly  by  §  216.102,  the  request 
for  transfer  of  management  authority 
need  not  include  all  aspects  of  the  state 
management  program.  Therefore,  the 
state  need  not  provide  specific  laws  or 
regulations  pertaining  to  the  manner, 
times  or  amount  of  take,  unless 
specifically  required  by  §  216.103.  Thus, 
the  state  need  not  submit  as  part  of  its 


request  regulations  pertaining  to  such 
aspects  of  take  as  bag  limits,  seasons,  or 
the  minimum  rifles  caliber  that  can  be 
used  in  taking  the  species.  However,  the 
request  must  include,  for  example,  a  law 
or  regidation  that  requires  taking  to  be 
humane  (see  9  216.103(b)(2)(i),  even 
though  this  is  a  restriction  on  the 
manner  of  taking,  since  it  is  specifically 
required  by  the  Act 

If  any  necessary  aspect  of  state  law 
has  yet  to  be  enacted,  proposed 
language  or  a  commitment  of  intention 
to  introduce  legislation  or  adopt 
regulations  must  be  submitted  by  the 
governor.  The  Act  requires  the  Assistant 
Administrator  for  Fisheries  to  find  that 
the  State  "has  developed  and  will 
implement"  a  program  for  the 
conservation  of  the  species  before 
management  author!^  can  be 
transferred.  This  finding  can  be  made 
for  some  aspects  of  the  state 
management  program  (e.g.,  those 
required  to  be  provided  by 
S  216.103(b)(2)(v),  {b)(3),  (b)(5),  (b)(6){u) 
and  (d)(2))  even  though  only  proposed 
language  or  a  commitment  of  intention  is 
submitted.  Thus,  submittal  of  these 
aspects  of  the  state  management 
program  in  pre-adoption  form  will  not 
preclude  review  and  approval  of  the 
state  management  program.  However, 
the  failure  to  enact  a  provision 
substantially  as  proposed  can  be 
grounds  for  revocation  of  management 
authority  pursuant  to  S  216.107. 

It  should  also  be  noted  that  if  a  state 
has  been  transferred  management 
authority  and  that  authority  has  been 
retiimed  to,  or  revoked  by,  the  Assistant 
Administrator  for  Fisheries  pursuant  to 
i  216.107  of  the  proposed  regulations, 
the  state  may,  at  a  later  date,  request 
the  transfer  of  management  authority  by 
complying  with  S  216.103  of  the 
proposed  regulations. 

Paragraph  (b)  of  this  section  lists 
those  components  of  the  state 
management  program  which  must  be 
submitted  in  the  request  for  a  return  of 
management  authority.  In  the  case  of 
Alaska,  only,  paragraph  (d)  lists 
additional  mandatory  components 
relating  to  subsistence  uses  of  marine 
mammals.  These  requirements  are 
considered  to  be  the  minimum  necessary 
to  enable  the  Assistant  Administrator 
for  Fisheries  to  mtike  the  determination, 
required  by  section  109(b)(1)(A)  of  the 
Act  on  whether  the  state  program  "is 
consistent  with  the  purpose,  policies  and 
goals  of  (the)  Act  and  with  international 
treaty  obligations." 

Section  216.103(b)(1)  requires  the  state 
to  list  the  scientific  and  conunon  names 
and  estimated  range  of  the  species  of 
marine  mammals  for  which  it  seeks 


management  authority.  A  state  may 
request  the  transfer  of  management  for 
more  than  one  species.  If  this  is  the  case, 
those  components  of  the  state 
management  program  that  apply  to  more 
than  one  species  do  not  need  to  be 
repeated  for  each  species.  Rather,  the 
state  should  list  the  species  and  the 
components  of  the  state  management 
program  that  apply  to  some  or  all  of  die 
species.  Those  components  of  the  state 
management  program  that  apply  to 
individual  species  should  be  so 
designated.  The  state  should  discuss 
which  components  apply  generally  and 
which  apply  specifically  in  the  narrative 
discussion  required  by  S  216.103(a)(2). 

Paragraphs  (b)(2)(i)  dirough  (b)(2)(v) 
and  paragraph  (d)(1)  of  this  section  are 
taken  directiy  from  section  109  of  the 
Act  and  therefore  require  littie 
additional  explanation.  A  few  points 
should,  however,  be  noted. 

First  a  state  to  which  management 
authority  has  been  transferred  for  a 
given  species  is  required  to  regulate  the 
taking  of  that  species  so  as  to  prevent  its 
population  from  declining  below  its 
OSP.  However,  the  Act  provides  that  in 
the  case  of  Alaska,  subsistence  taking 
may  be  allowed  even  if  the  species  is 
below  its  OSP,  as  long  as  die  amount  of 
subsistence  take  will  nevertheless 
permit  the  species  to  increase  toward  its 
OSP.  Paragraphs  (b)(2)(iii)  and  (d)(1)  of 
this  section  reflect  this  distinction. 

Second,  in  accordance  with  the  Act 
paragraph  (b)(2)(iv)  requires  the  state  to 
prohibit  with  the  exceptions  noted 
below,  take  for  scientific  and  display 
purposes.  With  the  exception  of  take  for 
scientific  and  display  purposes  done  by 
or  on  behalf  of  the  state,  management  of 
this  take  is  retained  by  the  f4MFS. 
However.  Federal  regulation  of  take  for 
scientific  and  display  purposes  will  be 
consistent  with  state  management  as 
provided  by  S  216.105(c)  of  the  proposed 
regulations. 

Third,  paragraph  {b)(2)(v)  requires  the 
state  to  regulate  the  incidental  taking  of 
the  species  in  a  manner  consistent  with 
the  Act  and  any  Federal  regulation  of 
incidental  taking.  While  the  state 
regulations  need  to  be  consistent  with 
the  Federal  regulations,  they  need  not  be 
identical. 

Paragraph  (b)(3)  of  this  section 
requires  that  the  state  program  contain 
procedures  for  acquiring  and  evaluating 
data  relating  to  OSP  and  the  maximum 
allowablie  take  of  the  species.  This 
review  need  not  comply  with  §  216.104 
procedures  pertaining  to  determining 
OSP  and  the  maximimi  allowable  take 
of  the  species.  However,  if  the  review, 
which  should  be  done  at  least  annually, 
discloses  that  OSP  and  maximum 
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allowable  take  detenninatioDS  may  need 
to  be  adjusted,  the  state  must  use  those 
procedures  required  by  §  216.104  in 
making  these  adjustments. 

Paragraph  (b)(6]  of  this  section  lists 
certain  aspects  of  the  state  management 
program  which  must  be  considered  by 
the  Assistant  Administrator  for 
Fisheries  in  making  a  determination  as 
to  whether  the  state's  program  is 
consistent  with  the  Act 

The  description  of  the  organization  of 
state  offices  involved  in  the 
administration  and  enforcement  of  the 
state  management  program  need 
describe  only  the  various 
responsibilities  of  these  offices  as  they 
relate  to  marine  mammal  management 
and  how  these  offices  relate  to  one 
another.  In  the  latter  regard,  an 
organizational  chart  would  be  helpful. 
Paragraph  (bMSKii)  relates  to  permits 
involving  marine  mammals.  The  state 
should  describe  what  types  of  permits 
apply  to  actions  involving  marine 
mammals,  the  laws  under  which  such 
permits  are  granted,  and  what  factors 
guide  discretion  on  permit  applications. 
The  state  should  discuss,  pursuant  to 
paragraph  [b)(6)(iii),  certain  aspects  of 
judicial  review  such  as  the  courts  which 
have  jiuisdiction  to  review 
administrative  decisions,  who  may 
challenge  administrative  decisions,  the 
scope  of  judicial  review,  and  the  range 
of  available  remedies. 

The  state  should  discuss,  pursuant  to 
paragraph  (b)(6](iv),  such  aspects  of ' 
administrative  rulemaking  as  notice 
procedures,  public  comment 
requirements,  ex  parte  rules  and  hearing 
requirements. 

Although  paragraphs  (bK6Ku)  Arough 
(b)(6)(!v)  pertain  to  state  laws  on 
specific  aspects  of  marine  nammal 
management,  copies  of  these  laws  do 
not  need  to  be  included  with  those 
provided  pursuant  to  |  216.103(aKl).  A 
general  description  of  the  provisions, 
limitations  and  exceptions  of  these  laws 
will  be  sufficient 

Paragraph  216.103(c)  requires  the  state 
to  submit  in  its  request  for  the  tranfer  of 
management  authority  certain 
supplementary  information  pertaining  to 
the  state  management  program.  This 
information  need  only  be  submitted  in 
summary  form.  It  is  believed  that 
compiling  the  information  in  this  form 
will  not  unduly  burden  the  state,  yet  will 
provide  the  Assistant  Administrator  for 
Fisheries  a  baseline  from  which  to 
evaluate  the  subsequent  administration 
of  marine  mammal  management  by  the 
state. 

Section  109(fKl)(B)  of  the  Act  requires 
Alaska  to  provide  economic 
opportunities  to  resident  subsistence 
users  of  rural  coastal  village  in  the  event 


non-subsistence  consumptive  uses  of 
marine  mammals  wriU  be  allowed. 
Section  216.103(dK2)  of  the  proposed 
regtdatioos  require  Alaska  to  describe 
the  types  of  economic  (q>portunities  to 
be  provided  in  this  event  Alaska  need 
not  specify  wrhich  types  of  economic 
opportunities  would  be  available  in 
specific  cases.  Instead,  the  state  should 
describe  the  procedures  to  be  used  in 
deciding  (a)  when  these  opportunities 
will  be  made  available,  (b]  the  extent  to 
which  they  will  be  made  available,  and 
(c)  to  whom  they  will  be  made  available. 
Section  2ia03(d)  applies  to  the  state  of 
Alaska,  only,  and  may  be  disregarded 
by  other  state  applicants. 

Paragraphs  (e]  through  (h]  of  S  216.103 
provide  procedures  for  the  Assistant 
Administrator's  review  of  a  request  for 
return  of  management  authority.  The 
preliminary  review  procedures  of 
paragraph  (e)  are  not  designed  as  a 
mechanism  for  piecemeal  review  of  the 
state's  management  program.  This 
subsection  can  be  used  either  to  gain 
guidance  on  an  entire  program  before 
formal  submission,  or  as  a  means  of 
evaluating  proposed  aspects  of  the  state 
management  program  before  final 
enactment  and  submission.  Furthermore, 
pursuant  to  section  109[b)(2)  of  the  Act. 
16  U.S.C.  1379(b)(2),  the  state  may  not 
manage  marine  mammals  even  though 
the  Assistant  Administrator  for 
Fisheries  has  approved  its  management 
program,  until  die  events  listed  in 
§  216.103(h)  of  these  regulations  have 
occurred.  When  the  Assistant 
Administrator  for  Fisheries  finds  that 
the  state's  OSP  and  maximum  allowable 
take  determinations  are  final  and 
implemented  under  state  law,  and  a 
cooperative  allocation  agreement,  if 
necessary,  has  been  implemented,  a 
notice  will  be  published  in  the  Federal 
Register  formciOy  transferring 
management  authority.  TTie  state  can 
begin  management  at  that  time. 

Section  216.104 

This  section  describes  procedures 
which  the  state  must  provide  for  in  its 
management  program  and  employ  in 
determining  the  OSP  of  a  given  species 
and  the  maximum  allowable  number  of 
animals  that  can  be  taken  without 
reducing  the  population  below  OSP. 
These  procedures  are  required  by 
section  109(cH2)  of  the  Act.  16  U.S.C 
1379(cK2). 

The  OSP  and  maximum  allowable 
take  determination  process  is  composed 
of  three  steps.  First  pursuant  to 
paragraph  (c)  of  this  section,  the  state 
must  make  an  initial  determination 
regarding  OSP  and  maximum  allowable 
take.  Second,  pursuant  to  paragraph  (d), 
the  state  must  provide  public  notice  of 


its  initial  determinations.  The  state  must 
make  copies  of  its  initial  determinations 
and  supporting  doctmientation  available 
for  public  inspection  and  must  provide  a 
reasonable  time  in  which  a  request  for  a 
public  hearing  can  be  made. 

The  thisd  step  is  Bnalization  of  the 
determinations.  If  no  request  for  a  publio 
hearing  is  made  within  the  prescribed 
time  period,  the  initial  determinations 
become  final  II.  on  the  other  hand,  a 
request  for  a  public  hearing  is  made,  the 
determinations  do  not  become  final  until  ■ 
the  state  has  complied  with  the 
procedures  of  paragraphs  (e)  through  [g] 
of  this  section. 

Paragraph  (e)  requires  public  notice  of 
the  state  bearing,  lliis  notice  must 
include  certain  information  including  the 
State's  initial  determinations,  the 
date(s),  location(8)  and  purpose  of  the 
hearing,  the  name(s)  of  person(s)^who 
will  preside  at  the  hearing  and 
information  on  how  interested  persons 
can  participate  in  the  hearing.  The  state 
must  also  make  available  a  description 
of  the  documentation  and  the  witnesses 
upon  which  it  will  rely  in  the  hearing. 
This  information  must  be  made 
available  sufficientiy  in  advance  of  the 
hearing  to  allow  preparation  by    ' 
interested  parties  of  supporting  or 
rebuttal  testimony. 

Paragraph  (f)  describes  procedin^s 
which  must  be  employed  in  the  hearing 
itself.  The  hearing  must  be  transcribed 
verbatim.  In  accordance  with  the  Act, 
final  determinations  must  be  based  on 
the  best  available  scientific  information. 
This  information  must  be  of  siifficient 
quantity  and  quality  to  ensure  that  any 
taking  will  be  consistent  with  the 
maintenance  of  OSP.  See  Committee  for 
Humane  Legislation  V.  Richardson.  44 
F.  Sup.  297  (D.D.C.  1976).  off  d  540?.  2d. 
1141  (D.C.  Cir.  1976).  In  the  case  of 
Alaska  when  the  species  is  below  OSP. 
maintenance  of  OSP  includes  the 
amount  of  subsistence  take  which  will 
allow  the  species  to  increase  toward 
OSP.  In  the  recent  amendments  to  the 
MMPA,  Congress  specifically  overruled 
the  decision  of  the  U.S.  District  Court  in 
People  of  Togiak  V.  United  States.  470  F. 
Supp.  423  (D D.C  1979).  which  had 
exempted  Alaska  natives  from  state 
management.  Amended  section  101(b) 
now  allows  state  management  of 
subsistence  taken  by  Alaska  natives 
under  Section  109.  Moreover,  101(b]  now 
restricts  the  Alaska  native  definition  to 
those  natives  who  reside  in  Alaska. 
Interested  persons  must  be  afforded  the 
opportunity  to  participate  in  the  hearing 
to  the  extent  specified  in  paragraph 
(0(3).  Other  aspects  of  hearing 
procedures  are  left  to  the  discretion  of 
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the  presiding  officer(s)  in  accordance 
with  state  law. 

Paragraph  (g)  implements  the  Act's 
procedures  for  review  of  the  hearing 
record.  The  state  may  employ  any  one  of 
three  methods  for  reviewing  the  record 
and  making  the  flnal  determinations 
based  on  that  record.  Independent  of 
which  method  is  used,  the  final 
determinations  must  be  based  only  on 
information  contained  in  the  record  of  the 
public  hearing.  Once  the  final 
determinations  are  made,  the  state  must 
develop  a  supporting  decision 
document  This  document  must  contain 
a  statement  of  these  determinations 
including  findings  and  conclusions  on  all 
material  issues  and  the  reasons  and 
basis  therefor.  This  decision 
documentation  must  be  made  available 
to  the  Assistant  Administrator  for 
Fisheries  and  the  public. 

Finally,  paragraph  (h)  of  this  section 
prescribes  the  parameters  for  judicial 
review  of  the  final  OSP  and  maximum 
take  determinations. 

The  procedures  required  by  §  216.104 
apply  only  to  OSP  and  maximum 
allowable  take  determinations. 
However,  in  the  case  of  Alaska  when 
the  species  is  below  OSP,  the  Act 
provides  that  subsistance  take  may  be 
allowed  only  to  the  extent  that  the  take 
will^nevertheless  allow  the  species  to 
increase  toward  OSP.  Since  the 
maximum  extent  of  subsistence  take  is 
subject  to  and  must  be  based  upon  the 
OSP  determination,  the  maximum 
allowable  extent  of  subsistence  take 
must  also  be  determined  in  the  same 
process.  However,  the  extent  of 
subsistence  take  that  will  actually  be 
permitted  within  the  maximum  amount 
need  not  be  determined  through 
§  216.104  procedures. 

If  the  species  is  at  or  above  OSP,  the 
state  need  not  employ  §  216.104 
procedures  to  determine  such  regulatory 
controls  on  take  as  bag  limits  and 
quotas  within  the  maximiun  biologically 
allowable  take.  Correspondingly, 
changes  in  bag  limits,  quotas  and  other 
similar  regulatory  controls  on  take  can 
be  made  at  any  time  through  applicable 
state  rulemaking  procedures  as  long  as 
the  amount  of  take  does  not  exceed  the 
maximum  allowable  level  of  take  as 
determined  throught  S  216.104 
procedures. 

Section  216.105 

This  section  describes  federal  and 
state  responsibilities  after  transfer  of 
management  authority.  Paragraph  (a) 
describes  the  cooperative  allocation 
agreement.  In  the  case  of  a  species 
whose  range  extends  beyond  the 
territorial  water  of  the  state,  this 
agreement  is  actually  a  prerequisite  to 


the  transfer  of  management  authority. 
Once  implemented,  it  describes  the 
jurisdictional  relationship  between  the 
Federal  and  state  government  after 
transfer.  The  purpose  of  the  agreement 
is  to  provide  procedures  to  allocate 
between  the  Fishery  Conservation  Zone 
(FCZ)  under  Federal  jurisdiction  tind 
lands  and  waters  under  state 
jurisdiction  the  maximum  allowable 
take  which  the  state  has  determined 
pursuant  to  S  216.104.  It  is  anticipated 
that  after  the  state  has  made  its 
determination  as  to  maximum  allowable 
take,  the  NMFS  will  provide  its 
judgment  as  to  the  number  of  animals,  if 
any,  that  will  b^  taken  in  the  FCZ.  The 
state  will  compare  this  number  to  its 
determination  of  maximum  take,  and,  in 
the  case  of  Alaska,  that  necessary  for 
subsistence  use.  Hie  state  and  the 
NMFS  will  then  agree,  employing  the 
procedures  required  by  §  216.103(b)(4),  if 
necessary,  on  allocation  of  the  species 
for  these  purposes. 

Pursuant  to  paragraph  (b)  of  this 
section,  once  a  state  has  management 
authority  returned,  it  can  request  the 
Assistant  Administrator  for  Fisheries  to 
regulate  hunting  and  subsistence  take  of 
the  species  within  the  FCZ  in  a  manner 
consistent  with  state  regulations  of  such 
take.  The  Assistant  Administrator  for 
Fisheries  shall  adopt  after  notice  and 
comment  procedures,  those  state 
regulatory  provisions  that  are  found  to 
be  consistent  with  the  administration  of 
section  101(a)  of  the  Act  16  U.S.C. 
1371(a),  within  the  FCZ.  This  process 
was  established  by  section  109(d)(2)  of 
the  Act  as  a  mechanism  for  the  Federal 
adoption  of  state  regulations  in  areas 
beyond  state  territorial  waters.  HJl. 
Rep.  No.  97-228.  97th  Cong.,  1st  Sess.,  p. 
26  (1981). 

In  accordance  with  the  terms  of  the 
Act  the  NMFS  remains  responsible  for 
regulating  the  take  of  marine  mammals 
for  scientific  and  public  display 
purposes  despite  transfer  of 
management  authority  to  the  state. 
Pursuant  to  the  Act,  and  paragraph  (C) 
of  §  216.105  of  the  proposed  regidations, 
the  state  is  granted  the  opportunity  to 
review  applications  for  such  take  for 
consistency  with  the  state's 
management  of  the  species.  Under  the 
provisions  of  this  subsection,  the 
Assistant  Administrator  for  Fisheries 
will  notify  the  state  upon  receipt  of  an 
application  to  remove  live  animals  fit>m 
the  wild  within  the  state  for  scientific 
research  or  public  display  purposes.  The 
state  has  30  days  in  which  to  review  the 
application.  If  the  state  finds  that  the 
permit  would  not  be  consistent  with  its 
management  of  the  species  and  so 
notifies  the  Assistant  Administrator  for 
Fisheries,  the  Assistant  Administrator 


would  not  issue  the  permit  However, 
the  Assistant  Administrator  will  provide 
to  the  state  and  the  appHcant  an 
opportimity,  through  consultations  or 
other  appropriate  mechanisms,  to  adjust 
the  permit  application  so  that  it  is 
consistent  with  the  state's  management 
program. 

Paragraph  (d)  of  i  216.105  encourages 
the  state  and  the  NMFS  to  cooperate,  to 
the  maximum  extent  practicable,  in 
conserving  the  sp»ecies  of  marine 
mammals.  This  may  include  cooperation 
in  research,  enforcement  and  other 
aspects  of  marine  mammal  management 
It  is  believed  that  such  cooperative 
activities  can  provide  the  optimum 
utilization  of  the  resources,  personnel, 
expertise,  knowledge  and  experience  of 
both  state  and  Federal  wildlife  agencies. 

Section  216.106 

This  section  provides  procedures  for 
the  monitoring  and  review  of  the  state 
management  program.  Under  section 
109(e)  of  the  die  Act  16  U.S.C  1379(e), 
the  Assistant  Administrator  for 
Fisheries  has  responsibility,  after 
management  authority  has  been 
returned  to  the  state,  to  monitor  the 
state's  implementation  of  its  program. 
To  facihtate  this  review  process,  the 
state  is  required  to  submit  an  annual 
report  pursuant  to  paragraph  (b)  on  its 
management  of  the  species,  and  report 
pursuant  to  paragraph  (c)  whenever 
either  of  the  two  events  listed  in  that 
subsection  occur. 

Paragraph  (b)  defines  the  components 
of  the  annual  report  Any  changes  in  the 
state  laws  of  regulations  provided  in  the 
original  request  pursuant  to  §  216.103(b) 
and.  in  the  case  of  Alaska,  §  216.103(d) 
must  be  described  in  the  annual  report 
The  report  should  include  a  discussion 
of  how  such  changes  affect 
implementation  of  the  management 
program.  However,  the  extent  of  each 
discussion  should  be  proportional  to  the 
importance  of  that  change.  For  example, 
a  change  in  rulemaking  procedures 
§  216.103(b)(6)(iv)  will  require  less 
attention  than  a  change  in  laws 
originally  provided,  pursuant  to 
§  216.103(b)(2),  concerning  the  take  of 
the  species. 

Other  than  paragraph  (b)(1),  all  other 
categories  of  information  are  limited  by 
qualifiers  such  as  "pertinent"  and 
"significant"  or  simply  seek  information 
in  summary  form.  Thus,  the  information 
provided  need  not  be  exhaustive,  but 
should  be  sufficienUy  detailed  and 
complete  to  provide  the  Assistant 
Administrator  for  Fisheries  with  a  fair 
assessment  of  the  administration  of  the 
state  management  program.- 
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Paragraph  (c)  of  this  section  requires 
the  state  to  report  the  occurrence  of 
eigher  of  two  specified  events.  These 
events  concern  either  the  very 
foundation  of  the  state  management 
program  or  the  status  of  the  species 
involved  and,  therefore,  require 
immediate  review  by  the  Assistant 
Administrator  for  Fisheries. 

The  report  should  describe  the  event 
and  how  it  affects  marine  mammal 
management.  The  extent  of  discussion 
should  correspond  to  the  magnitude  of 
the  problem  for  either  the  state 
management  program  or  the  species.  For 
example,  a  change  in  regulatory 
procedures  for  acquiring  and  evaluating 
data  relating  to  OSP  ((  2ie.l03(b)(3)) 
woakl  is  nwMt  cases  require  less 
discussion  than  a  statutory  or  regulatory 
amendment  aliowing  take  in  excess  of 
the  maximum  allowable  take 
determined  pursuant  to  §  216.104 
(§  2iai03(b)(2Kiii)). 

Paragraph  (d)  of  {  21&106  provides 
that  all  components  of  the  state 
management  program  as  well  as  annual 
reports  submitted  pursuant  to 
§  216.106(b]  and  any  feports  submitted 
pursuant  to  S  216.106(c)  will  be 
available  for  inspection  and  copying  at 
the  Office  of  Marine  Mammals  and 
Endangered  ^>ecies,  National  Marine 
Fisheries  Service.  Washington.  D.C. 
20235. 

Sectimi  216.107 

This  section  provides  procedures  and 
standards  for  the  Assistant 
Administrator's  review  of  state 
management  of  a  species  of  marine 
manunals.  In  addition,  this  section 
provides  procedures  for  the  voluntary 
return  of  management  to  the  Assistant 
Administrator  by  the  state. 

The  Assistant  Administrator's  direct 
review  of  state  management  begins 
upon  receipt  of  any  substantial  factual 
information  suggesting  that  the  state 
management  program  is  not  being 
impleniented  or  is  being  implemented 
inconsistent  with  the  Act.  the 
regulations  of  this  subpart  or  the  state's 
request  for  retiun  of  management 
authority. 

Upon  receipt  of  any  such  information, 
the  Assistant  Administrator  for 
Fisheries  will  make  a  determination  on 
whether  or  not  the  state  has  continued 
to  comply  with  the  Act.  the  regulations 
of  Subpart  H  of  Part  216  and  the  state's 
request  for  return  of  management 
authority.  If  the  Assistant  Administrator 
determines  that  the  state  is  no  longer  in 
compliance,  the  state  will  be  informed  of 
the  Assistant  Administrator's  intent  to 
revoke  management  authority  and  the 
basis  for  this  determination.  The 
Assistant  Administrator  will  also 


publish  in  the  Feileral  Register  a  notice 
of  the  intent  to  revoke  management 
authority.  A  public  hearing  will  be  held 
if  requested  by  the  state  or  otherwise 
determined  by  the  Assistant 
Administrator  to  be  necessary.  The  state 
will  be  provided  an  opportunity  to 
consult  on  the  deficiencies  in  state 
mtmagement  which  caused  the 
Assistant  Administrator's  detennination 
and  the  necessary  remedial  measures.  If 
the  state  fails  to  take  the  necessary 
remedial  measures  within  90  days  of  the 
notice  of  intent  to  revoke  provided  by 
the  Assistant  Administrator,  the 
Assistant  Administrator  shall  revoke 
management  The  Assistant 
Administrator  will  then  manage  the 
concerned  species  in  accordance  with 
the  Act  and  the  regulations  of  Part  216k 

Paragrai^  (b)  of  this  section  provides 
procedures  for  the  voluntary  return  of 
management  authority  to  the  Assistant 
Administrator  for  Fisheries  by  the  State. 
The  state  need  only  notify  the  Assistant 
Administrator  of  its  intent  to  return 
management  Unless  the  Assistant 
Administrator  determines  that  an 
emergency  exists  which  requires 
immediate  assumption  of  management 
authority,  the  Assistant  Administrator 
will  publish  a  Notice  in  the  Federal 
Register  between  30  and  60  days  after 
receiving  notice  from  the  state.  This 
notice  will  act  as  the  formal  assumption 
of  management  authority  by  the 
Assistant  Administrator.  As  with  the 
revocation  of  management  authority,  the 
Assistant  Administrator  will  then 
manage  the  concerned  sjjecies  of  marine 
mammals  pursuant  to  the  Act  and  the 
regulations  of  Part  216. 

Paragraph  (b)(2)  of  this  section 
provides  procedures  to  be  followed  in 
the  event  that  the  implementation  of  any 
aspect  of  the  state  management  program 
is  enjoined  by  court  order.  Within  30 
days  of  the  infunction,  the  state  is  to 
evaluate  the  effect  of  the  injunction  on 
state  management  of  the  species  and 
notify  the  Assistant  Administrator.  If  the 
state  determines  that  the  injunction 
precludes  effective  conservation  of  the 
species  under  the  management  program, 
the  notice  is  treated  as  a  notice  of  intent 
to  return  management  pursuant  to 
S  216.10r(b)(l).  If  the  state  determines 
that  the  injunction  does  not  preclude 
effective  conservation  of  the  species,  the 
notice  is  treated  as  a  report  submitted 
pursuant  to  5  216.106  (c)(1)  and 
reviewed  pursuant  to  {  216.107(a). 

Sectimi  216.108 

This  section  provides  notification  of 
the  states  to  which  management  have 
been  returned.  Accordingly,  it  will  be 
updated  from  time  to  time  when 


management  has  been  returned  to  a  new 
state  or  for  a  new  species. 

Applicability  to  Other  Laws, 
Regulations  and  Requirements 

An  environmental  assessment  has 
been  prepared  in  conjunction  with  these 
proposed  regulations.  It  is  available 
from  the  Office  of  Marine  Manunals  and 
Endangered  Species,  National  Marine 
Fisheries  Service.  Washington,  D.C. 
20235.  Based  on  the  environmental 
assessment,  the  Assistant  Administrator 
for  Fisheries  has  determined  that  the 
proposed  rule  would  not  be  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969.  42  U.S.C  4332(c). 

The  proposed  rulemaking  is  not  likely 
to  result  in  (1)  an  aimual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  phces  to 
consumers,  individual  industries,  or 
government  agencies:  or  (3)  significant 
adverse  effects  on  competition. 
employment  productivity,  innovation,  or 
on  the  ability  of  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets.  The  NMFS  has  determined, 
therefore,  that  the  proposed  regulations 
will  not  constitute  a  major  rule  and 
require  no  regulatory  impact  analysis 
under  Executive  Order  1Z291. 

The  General  Counsel  of  the 
Department  of  Commerce  has  citified 
that  the  proposed  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexbility 
analysis  is  not  required. 

Since  the  number  of  applicants  for  a 
return  of  marine  mammal  management 
authority,  under  the  proposed 
regulations,  is  expected  to  be  less  than 
ten,  the  requirements  of  the  Paperwork 
Reduction  Act  do  not  apply. 

List  of  Subjecto  in  50  CFR  Part  21S 

Endangered  and  threatened  wildlife. 
Imports,  Marine  mammals.  Penalties. 

Proposal  of  Regulation 

Accordingly,  it  is  hereby  proposed  to 
amend  50  CFR  Part  216.  by  revising 
Subpart  H  to  read  as  follows: 


Subpart  H— Transfer  of  Management 
Authority  to  States 

Sec 

216.101  Purpose  and  scope  of  reguiatiofM. 

216.102  Definibons. 

216.103  Review  and  approval  of  State 
request  for  managemeot  autliority. 

216.104  DetemuaatioB*  and  hearing*  under 
Section  109  (c)(2). 
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21AJ05    Stale  and  Federal  responathilities 

aflar  transfer  of  management  authority. 
21B.106    Monitoring  and  review  of  State 

management  program. 
216.107     Revocation  and  retarnof  State 

mautagemeal 
216.106    List  of  States  to  whiciiiBaTtcseneiX 

has  been  tcaasfeixed. 

•        -  il  -        *        • 

Subpart  H — Transfer  of  Manasetnent 
Authority  to  States 

§21C1«1    Purpemandseo^flf 
regalrtin— 

The  reflations  contained  in  tim 
subpart  implement  section  109  of  the 
Act  wltidi  proTides  for  Ihe  transfer  of 
marine  mammal  mamgement  aotfaority 
to  the  States. 

(a)  Tj»  re^utetions  of  tbis  subpart 
appljr  to  the  procedures  for  the  trassfer 
vS  marine  Biammal  manaf  emenl 
authority  to  a  state,  the  form  and 
minimum  requiremenls  of  a  state 
appdticaiton  kx  tbe  traosferol 
man^geneat  autfaorky.  tbe  relationship 
betweea  federal  and  state  wildlife 
agencies  hoih  prior  and  subsequent  to 
the  iraasfer  of  managemeat  authoritj, 
and  the  revocation  and  return  of 
raanageoeat  autkority  back  to  the 
States. 

(b)  Nothing  in  this  subpart  shall 
prevent  (IJ  the  taking  of  a  marine 
mammal  by  or  on  b^alf  of  a  Federal 
state  or  local  government  oificial.  in 
accordance  with  i  216.22  of  this  part,  or 
(2)  the  adaption  or  enforcement  of  any 
state  law  or  regulation  relating  to  any 
marine  jnammal  takes  before  December 
21. 197Z 

§216.M2    DcCnMoas. 

The  following  defRntions  apply  to  tim 
part. 

(a)  "Optimum  Snstaviabie  Popcdation" 
or  'OSP"  means  a  population  size  which 
falls  williia  a  range  from  the  popmiation 
level  of  a  given  species  or  stock  which  is 
the  largest  supportable  wrthin  the 
ocosysten  to  the  poptdation  level  d»a< 
remdts  in  maxiBum  aet  ppodtiUivity. 
MaxitBom  net  prodactinty  is  tke 
greatest  net  annual  increment  in 
populatioB  numbers  or  biomass  resuHmg 
from  adtStions  to  the  population  due  to 
reproductioB  and/or  ^nswlh  less  losses 
dae  to  natural  nortality. 

(bj  '"State  naoagement  pro^^ua" 
means  existing  and  proposed  state  ia«rs, 
regulations,  policies  and  otlier 
anthorities  which  form  the  framewotic 
fotr  tbe  conservation  of  a  spedes  cd 
marine  mBmotaJs. 

(cj  "State  regidatian"  means  tbe 
whole  or  part  of  a  state  agency 
statement  of  general  or  partictdar 
applicability  and  fotore  effect  designed 
to  impleaeBt  interpret,  or  prescriiK  law 
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or  paiiz7  or  describing  tbe  organization, 
procedive.  or  practice  requtrements  of  a 
state  agency  and  vdiicfa  is  duly 
pramidgsted  as  accordance  with 
established  procedure. 

§216.103    Revlsw  and  approve  of  Stale 
request  for  managsntsfrt  autttorlly. 

(aj  Aiqr  state  saay  request  the  transfer 
of  marine  jnaannal  manggpinpnt 
authority  for  a  species  of  marine 
mammals  by  g">'"i'^ng  a  written 
request  to  the  Assistant  Administrator 
for  Fisheries.  The  iBquest  must  include: 

(1)  Copies  of  existing  and  proposed 
laws,  ix^ulaiions.  policies  and  otlwr 
authorities  of  state  law  which  comprise 
those  aspects  of  tbe  state  management 
prpgraai  outlined  in  paragraph  (b j  of  this 
section,  and.  in  tbe  case  of  Alaska, 
paragraph  (d^lj  of  tbis  section: 

(2J  A  narrative  discussion  of  the  laws, 
regtilations.  ttoUrics  and  other 
authorities  which  comprise  those 
aspects  of  tbe  state  managemeut 
program  outiioed  in  paragraph  (b)  of  this 
secticm.  and.  in  the  case  of  Alaska, 
paragraph  [d)  of  this  section,  which 
explains  the  program  in  terms  of  the 
reqaicements  of  the  Act  and  the 
regalationB  of  this  subpart  and 

(3)  Supplementary  information  as 
reqinred  by  para^aph  (c)  ftf  this  section. 

(IH  A  reqsest  for  transfer  of  marine 
mammal  management  authority  will  not 
be  approved  unless  it  contains  the 
foUowing: 

{1}  Tbe  scientific  and  common  names 
and  estimated  range  of  the  species  of 
marine  mammals  subject  to  the  state 
manageaaeat  pragcaia. 

(2)  Provisions  concerning  the  take  of 
marine  nvannialf  that 

(i)  Require  that  the  taking  of  marine 
mammals  be  humane  as  defined  by 
section  8f*)  of  the  Act 

(ii)  Prohibit  the  taking  of  matine 
mammals  mtil  the  foUowing  have 
occurred- 

(A)  Hie  state,  pissnant  to  tbe 
reqniremorts  of  {  216.104  of  this 
sidipart,  has  determined  that  tbe  species 
is  at  its  OptmuuB  SustainaUe 
Popalation  (OSP)  and  the  marhmmt 
namber  of  MinMl^  that  may  be  taken 
withoal  redeoBg  the  species  below  its 
OSP.  and.  in  tbe  case  of  Alaska,  tbe 
maxinauB  nui^ers  that  can  be  taken  for 
subsistence  uses  %irfaile  allovring  die 
specie  to  mcrease  toward  its  OSP; 

(B)  The  deterednatiaa  as  to  O^  and 
maximan  take  are  final  and 
inapluauited  under  state  law;  and 

(C)  A  cooperative  allocation 
agreement,  if  required  under  {  21&10S(a) 
of  diis  subpart,  is  implemented: 

(iii)  ftoUbit  take  in  excess  of  the 
maxiamn  number  of  >m«mi«U  that  oiay 
be  taken  as  determined  pursuant  to 


§  216.104  al  this  sabpait  provided  that 
for  Alaska,  sabststence  take  may  be 
allowed  ia  accordance  with  paragraph 
[d)(l)(iv)  of  tins  section: 

(iv)  Prohibit  take  diat  u  for  »rit>w,nfjr 
or  public  disfriay  porposes  except  such 
take  bjr  or  en  be^lf  of  tbe  state,  or 
parsnasit  to  a  Federal  penrnt  issued 
under  f  216.31  of  tbis  part  and 

(v)  ReigBiate  tiie  incidental  taking  of 
the  species  in  a  manner  consistent  with 
section  101(a)  (^  (4)  and  (5)  of  die  Act 
and  Federal  rego^tion.  if  any. 

(J)  ft'ocednres  for  acquiring  and 
evakiating  data  and  othier  new  evidence 
relating  to  OSP  of  the  species  aad  tbe 
maximum  allowable  take,  and  if 
required  on  the  basis  of  such  evaluation, 
for  amending  determinations  as  to  OSP 
and  maxinnan  take  end  restricting  take 
according. 

(4)  Procedures  for  the  resolution  of 
differences  betvreen  the  state  and  tbe 
NMFS  ftat  might  arise  during  the 
development  of  a  cooperative  allocation 
agreement  pursuant  to  §  216.105(a)  of 
this  subpart 

(5)  Procedures  for  the  submission  of 
an  annual  report  meeting  the 
requirements  of  5  216.108(b)  of  this 
subpart  to  the  NMFS  regarding  the 
administration  of  the  state  management 
program  during  flie  reporting  period. 

(6)  A  description  of — 

(i)  The  oi;ganization  of  state  offices 
involved  in  the  administration  and 
enforcement  of  the  state  management 
prpgram; 

fii)  Any  permit  system  relating  to  the 
marine  mammals,  the  laws  that  apply  to 
such  permits,  and  the  procedures  to  be 
used  in  granting  or  widiboldii^  such 
permits: 

(iii)  State  laws  and  procedures 
relatii^  to  judicial  review  of 
administrative  decisions  as  they  relate 
to  the  state  management  program; 

(iv)  State  laws  and  procedures 
relating  to  administrative  rulemaking  as 
they  relate  to  the  state  management 
program; 

(c)  In  additioB  to  tbe  aspects  of  die 
state  managesaent  pro^-asa  required  to  - 
be  subimtted  by  paragraph  (b)  of  this 
sectioa.  tbe  state  shall  submit 
information,  in  summary  form,  relatii^ 
to 

(1)  The  anticipated  staffing  and 
iimding  of  stats  offices  invoived  in  tbe 
administration  and  enforoement  of  the 
state  raanagesient  program: 

(2)  Anticpated  research  and 
enforcement  activities  relating  to 
conservation  of  tbe  species  for  which 
management  asthority  is  sought  and 

(3)  Suck  other  materials  and 
infanoalkn  as  tbe  Director  may  request 
or  which  the  state  may  deem  necessary 
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or  advisable  to  demonstrate  the 
compatibility  of  the  state  management 
program  with  the  policy  and  purposes  of 
the  Act  and  the  rules  and  regulations 
issued  under  the  Act. 

(d)  In  addition  to  the  requirements 
contained  in  paragraphs  (b)  and  (c)  of 
this  section,  a  request  for  the  transfer  of 
marine  mammal  meinagement  authority 
by  the  State  of  Alaska  must  contain  the 
following: 

(1)  Provisions  concerning  the  take  of 
marine  mammals  that  provide  for 
subsistence  use  of  the  species  as  defined 
in  section  109(f)(2)  of  the  Act  by  rural 
Alaska  residents  in  the  following 
manner 

(i)  Subsistence  uses  are  to  be  the 
priority  consumptive  use  of  the  species; 

(ii)  Non-subsistence  consximptive  uses 
are  to  be  authorized  only  if  the 
appropriate  state  agency  finds,  on  the 
basis  of  the  administrative  record  for 
the  rule  authorizing  non-subsistence 
consumptive  use,  that  such  non- 
subsistence  consumptive  use  will  have 
no  significant  adverse  impact  upon 
subsistence  uses  of  the  species  and  the 
regulation  of  non-subsistence 
consumptive  use  will,  to  the  maximum 
extent  practicable,  provide  economic 
opportunities  for  the  resident 
subsistence  users  of  the  rural  coastal 
villages  in  Alaska; 

(iii)  Subsistence  use  is  to  be 
accomplished  in  a  non-wasteful  maimer; 

(iv)  If  the  species  is  below  OSP, 
subsistence  use  is  to  be  allowed  at  a 
level  of  take,  if  any,  which  will  permit 
the  species  to  increase  toward  OSP;  and 

(v)  If  restriction  of  subsistence  uses  is 
required,  restriction  is  to  be  based  upon 
the  customary  and  direct  dependence 
upon  the  species  as  a  mainstay  of 
livelihood,  local  residency,  and  the 
availability  of  alternative  resources. 

(2)  A  description  of  the  types  of 
economic  opportunites  to  be  provided  to 
resident  subsistence  users  pursuant  to 
section  109(f)(2)(B)(ii]  of  the  Act  and  the 
procedures  to  be  used  in  providing  these 
economic  opportimities. 

(e)  To  assist  states  in  preparing  the 
state  management  program  for 
submission,  the  Assistant  Administrator 
will  also,  at  the  written  request  of  any 
state,  make  a  preliminary  review  of  any 
aspects  of  the  state  management 
program.  This  review  will  be  advisory  in 
nature  and  shall  not  be  binding  upon  the 
Assistant  Administrator. 
Nothwithstanding  preliminary  review  by 
the  Assistant  Administrator,  once  any 
proposed  aspects  of  the  state 
management  program  have  been 
prepared  and  submitted  in  final  form, 
they  shall  be  subject  to  final  review  and 
approval  under  paragraphs  (f)  through 
(h]  9f  this  section. 


(f)  Upon  receipt  of  a  request  submitted 
in  accordance  with  paragraph  (a)  of  this 
section,  the  Assistant  Administrator  will 
publish  in  the  Federal  Register  a  notice 
stating  that  the  state  management 
program  under  review  will  be  available 
for  inspection  at  the  locations  stated  in 
the  notice  and  providing  information  on 
how  copies  may  be  obtained.  The  notice 
will  also  provide  that  written  data, 
views,  comments,  or  requests  for  an 
informal  public  hearing  on  the  state 
management  program  may  be  submitted 
to  the  Assistant  Administrator  within 
the  time  specified  in  the  notice. 

(g)  The  Assistant  Administrator  shall 
approve  the  request  for  transfer  of 
management  if,  after  consideration  of 
thfe  materials  provided  pursuant  to  this 
section  and  public  comment  received  on 
such  material,  he  determines  that  the 
state  has  developed  and  will  implement 
a  program  for  the  conservation  of 
species  that  is  consistent  with  the 
provisions,  purposes,  policies  and  goals 
of  the  Act,  international  treaty 
obligations  and  the  regulations  of  this 
part. 

(h)  Notwithstanding  the  provisions  of 
paragraph  (g)  of  this  section,  the  state 
may  not  exercise  management  authority, 
which  is  retained  by  the  Assistant 
Administrator,  until  such  time  as  the 
determinations  required  by  S  216.104  of 
this  part  are  final  and  implemented 
under  state  law,  and,  if  a  cooperative 
allocation  agreement  for  the  species  is 
required  imder  S  21d.l05(a)  of  this  part, 
such  agreement  is  implemented.  At  such 
time  of  final  implementation,  the 
Assistant  Administrator  shall  publish  in 
the  Federal  Register  a  notice 
transferring  management  of  the  species 
to  the  state. 

§216.104    Detennlnatk>n«  and  hearings 
under  section  109<cM2). 

(a)  Introduction.  In  order  to  gain 
approval  of  its  marine  mammal 
management  program  the  state  must 
provide  for  a  process,  consistent  with 
Section  109(c)(2)  of  the  Act,  to  determine 
the  optimum  sustainable  population  of 
the  species  and  the  maximum  number  of 
animals  that  may  be  taken  from  species 
it  manages.  The  state  process  must  be 
completed  before  the  state  may  exercise 
any  management  authority  over  the 
subject  marine  mammals  and  it  must 
include  the  elements  set  forth  below. 

(b)  Basis,  Purpose,  and  Scope.  The 
process  set  forth  in  this  section  is 
applicable  to  and  required  for  only  the 
determination  of  the  OSP  of  the  species 
and  maximimi  number  that  may  be 
taken  without  reducing  it  below  its  OSP 
and,  in  the  case  of  Alaska  if  the  species 
is  below  OSP,  the  maximimi  number  of 
animals  that  may  be  taken,  if  any,  for 


subsistence  uses  without  preventing  the 
species  from  increasing  toward  its  OSP. 
The  state  need  not  allow  the  maximum 
take  as  determined  in  accordance  with 
this  process  that  is  biologically 
permissible.  The  state  may  change 
regulations  establishing  bag  limits, 
quotas,  seasons,  areas,  manner  of  take, 
etc.  within  the  maximum  biologically 
permissible  take  pursuant  to  its  other 
rulemaking  criteria,  authority,  and 
procedures.  Compliance  with  the 
process  set  forth  in  this  section  would    '  - 
not  be  required  again  unless  the  state 
proposes  to  modify  its  determinations  of 
the  status  of  the  species  with  respect  to 
its  OSP  or  the  maximum  permissible 
take  from  that  species. 

(c)  Initial  Determination  by  the  State. 
The  state  agency  with  management 
authority  for  the  species  shall  make 
initial  determinations  on  the  basis  of  the 
best  scientific  evidence  available  of  (1) 
whether  or  not  it  is  at  its  OSP;  (2)  if  so, 
the  maximum  number  of  that  species 
that  may  be  taken  without  reducing  it 
below  its  OSP;  and  (3)  if  not  in  the  case 
of  Alaska,  the  maximum  number  of 
animals  that  may  be  taken,  if  any,  for 
subsistence  uses  without  preventing  the 
species  from  increasing  toward  its  OSP. 

(d)  Notice  and  Review  of  Initial 
Determinations  and  Request  for 
Hearing.  The  state  agency  shall  provide 
notice  of  its  initial  determinations  to  the 
Assistant  Administrator  and  the  public 
and  shall  provide  access  to  or  copies  of 
the  documentation  supporting  its 
determinations  to  the  Assistant 
Administrator  and  the  public.  The  state 
agency  shall  indicate  in  the  Notice  of  its 
initial  determinations  the  location(8) 
and  hours  during  which  such 
docimientation  may  be  inspected  and 
the  costs,  if  any,  of  copies  of  such 
documentation.  The  state  agency  shall 
also  indicate  in  the  Notice  that  any 
interested  person  may  request  a  hearing 
regarding  the  initial  determinations  and 
the  state  shall  provide  a  reasonable  time 
for  the  request  of  not  less  than  30  days, 
taking  into  account  the  time  required  to 
advise  the  public  of  the  initial 
determinations  and  to  make  the 
supporting  documentation  readily 
available  to  interested  persons  for  their 
consideration.  If  a  request  for  a  hearing 
is  not  made  within  the  prescribed  time 
period,  the  initial  determinations  shall 
be  treated  as  final. 

(e)  Notice  of  Hearing.  If  a  request  for 
a  hearing  is  made  within  the  prescribed 
time  period  by  any  interested  person, 
the  state  agency  shall  provide  notice  of 
the  hearing  to  the  Assistant 
Administrator  and  the  public  not  less 
than  30  days  in  advance  of  the 
scheduled  date(sj.  The  notice  shall 
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include  Hke  date(s).  kx»tron(s).  and 
purpose  of  the  faearii^,  a  recitatioa  of 
the  initial  determinations,  the  namefs)  of 
the  personfs)  who  will  preside  at  the 
hearing,  and  the  manner  and  date  by 
which  interested  persons  nms*  notify  the 
state  agaacy  or  presidkig  officer(s)  of 
their  desire  to  participate  in  the  hearmg. 
The  state  shall  also  maice  available  and 
distribute  npon  request  a  list  of 
witnesses  aod  a  descfiptioB  of  the 
doctanentation  and  other  evidence  that 
will  be  relied  upon  by  the  state's 
witnesaes  in  aupport  of  its  initial 
deterraiaationa  stifficiently  in  advawe 
of  the  hearing  date  so  as  to  allow 
interested  persons  to  prepare  questions 
and  supporting  or  rebuttal  testimony  for 
the  hearing. 

(f)  Ck)nduct  of  the  Hearing.  (Ij  The 
heariog  shall  be  publicly  conducted  and 
reported  verbatiB  by  an  official 
reporter. 

(2]  Tha  state  ahall  sponsor  all  written 
documentatioa  in  support  of  its 
determinatians  with  witnesses  who  are 
able,  by  virtue  of  training  and 
experience,  to  respond  fully  to  cross- 
examination  regarding  the  facts  and 
conclusions  contained  therein  provided 
that,  except  by  agreement  of  the  parties, 
the  state  agency  may  not  call  any 
witnesses  or  introduce  any 
documentation  into  the  record  unless 
the  advance  notice  requirements  of 
paragraph  (ej  of  tfiis  section  are  met 
with  respect  to  such  witnesses  or 
documentation. 

(3)  Any  interested  person  who  has 
notified  the  state  agency  of  his  desire  to 
participate  in  tiie  hearing  pursuant  to 
paragraph  (e]  of  this  section  may 
participate  in  the  hearing  by  presenting 
oral  or  written  testimony  or  cross- 
examining  the  witnesses  of  otfier  parties 
with  respect  to  matters  relevant  to  the 
state's  initial  determinations,  provided 
that  any  snch  written  documentation 
nntsi  be  sponsored  by  a  witness  who  is 
able,  by  virtue  of  training  and 
experience,  to  respond  fuHy  to  cross- 
examfaiation  regarding  the  facts  and 
conclusions  contained  therein. 

(4)  The  presiding  officerfs)  shall 
conduct  the  hearing  in  accordance  with 
such  other  rules  of  evidence,  criteria, 
and  procedures  as  are  necessary  and 
appropriate  for  the  expeditious  and 
effective  determination  of  the  issues. 
The  presiding  ofBcer(8)  may  provide  for 
oral  argument  an/or  written  briefs  a<  the 
end  of  the  hearing. 

(5)  Final  determinations  on  the  uses 
specified  in  paragraph  (c)  of  this  section 
must  be  supported  by  the  best  available 
scientific  information  so  as  to  insure 
that  any  taking  will  be  consistent  with 
the  maintenance  of  OSP. 


{g)  Reriemr  of  the  He(Bing  Record  and 
Final  Detennmations.  {1)  llw  state 
agency  aray  provide  for  either  (i)  review 
and  evahiatkm  of  the  hearing  record  by 
the  presiding  offioer(s)  and  transmittal 
by  the  presiding  afficer(s)  of 
recommended  final  deteiminatioo  to  (he 
decision-maker{s]  in  the  state  agency;  or 
(ii)  review  and  evaluation  of  the  hearing 
record,  and  final  determinations  by  the 
:  presiding  officer(8);  or  (iii)  review  and 
evaluation  of  the  hearing  record  and 
fmai  deteraiinations  by  the  state  agency 
withoot  boiefit  of  any  recommendations 
by  the  presiding  officei<s^  In  any  event 
the  final  deterninations  by  the  state 
agency  and/or  the  presiding  officer(s) 
must  be  made  solely  on  the  basis  of  tltt 
record  developed  at  the  hearing.  The 
state  agency  may  not  rely  on  oral  or 
written  evidence  which  was  not 
presented  at  the  hearing  and  made 
available  to  the  parties  for  cross- 
examinatioQ  asKi  rebuttal  testimony. 
Any  such  oral  or  written  information 
transautted  to  the  presiding  officer(s)  or 
other  aaembers  of  the  state  agency 
responsible  for  the  final  determinations 
shall  be  treated  as  ex  parte 
communications  and  may  not  be 
considered  part  of  the  record  for 
decisioa. 

(2)  The  state  agency  ^all  make  final 
determinations  of  the  issues  set  forth  in 
paragraph  (cj  of  this  section  and  shall 
include  in  its  statement  of  final 
detenninatioDS  a  statement  of  findiqgs 
and  conclusions  and  the  reasons  or 
basis  therefor. 

(3}  The  state  agency  shall  advise  the 
Assistant  Administrator  and  the  public 
of  its  final  determinations  and  shall 
provide  access  to  or  copies  of  its 
decision  document 

(h)  Judicial  Review.  The  state 
agency's  final  determinations  after  a 
hearing  must  be  supported  by 
substantial  evidence  in  the  record  of  the 
hearing.  Opportunity  for  judicial  review 
of  the  state  agency's  final 
determinations  must  be  available  under 
state  law.  The  scope  of  judical  review 
shaD  be  equivalent  to  that  provided  for 
in  5  U.S.C.  706(2J  (A)  through  (E). 

§216.10S   Stata  and  Fadsral 
responsibiWiaa  aflar  transfer  of 
management  aulttortty. 

(a)  After  determinations  required  by 
§  216.104  of  this  subpart  have  been 
made  in  respect  to  a  species  whose 
range  extends  beyond  the  territorial 
waters  of  the  state,  the  state  shall  not 
exercise  management  authority  until  a 
cooperative  agreement  with  the 
Secretary  allocating  the  maximum 
allowable  take  has  been  signed  and 
implemented.  The  cooperative 
allocation  agreement  shall  provide 


procednres  for  allocating,  on  a  timely 
basis,  the  maximam  amount  of  take  as  ' 
determiaed  by  the  stale  pursuant  to 
§  21A.104  of  this  part  Svcfa  allocatiaa 
shall  give  first  priority  to  incidental  tufct* 
within  the  zone  descrttjed  in  section 
3(14](B)  of  the  Act  as  provided  for  under 
section  101(a)  of  the  Act  except  that  in 
the  case  of  Alaska,  first  priority  shall  be 
givra  to  sabsistence  use. 

(b]  For  those  species  to  which 
paragrai^i  (a)  of  this  section  applies,  the 
state  may  request  the  Assistant 
Administrator  to  regulate  the  taking  of 
the  species  within  the  zone  described  in 
section  3(14KB)  of  the  Act  for 
subsistence  uses  and/or  hunting  in  a 
manner  consistent  with  the  regndation 
by  the  state  of  such  taking  within  the 
state.  If  such  a  request  is  made,  the 
Assistant  Administrator  shall  adopt  and 
enforce  within  such  zone,  snch  of  the 
state's  regulatory  provisions  as  the 
Assistant  AdndniBtrator  considers  to  be 
consistent  with  the  administraticm 
within  such  zone  al  section  101(a)  of  the 
Act 

(c)  If  management  authority  for  a 
species  has  been  returned  to  a  state 
pursuant  to  this  subpart,  the  Assistant 
Administrator  shall  provide  to  the  state 
an  opportunity  to  review  aU  requests  fbr 
permits  to  remove  live  animals  from 
habitat  within  the  state  for  scientific 
research  or  public  display  purposes,  if 
the  state  finds  diat  issuance  of  the 
permit  would  not  be  consistent  with  its 
management  pro^vm  for  the  species, 
the  state. 

(1)  Shall  so  inform  the  Assistant 
Administrator  witiiin  30  days  of  its 
receipt  of  the  applicatioo  and  the 
Assistant  Administrator  shall  not  issue 
the  p«init;  and 

(2)  "ITie  Assistant  Adoiinistrator  shall 
provide  to  the  permit  applicant  and  the 
state  an  opportunity  Ao  adjust  the  permit 
appKcatioa  or  otherwise  reomdie  it 
with  the  state  management  program  for 
the  species. 

(d)  After  management  of  a  species  has 
been  returned  to  the  state,  state  and 
Federal  authorities  shall  oo<^erate  to 
the  maximum  extent  practicable  in 
conserving  the  species  of  marine 
mammals. 

§216.10S    MonMoringandraviawofStata 
management  program. 

(a)  The  Assistant  Adamdstrator  has 
responsibility  to  monitor  and  review  all 
state  management  programs  approved 
pursuant  to  this  subpart. 

(b)  In  order  to  facilitate  such  review, 
each  state  to  which  management 
authority  has  been  returned  shall  submit 
an  armual  report  not  later  than  120  days 
after  the  dose  of  such  state's  first  full 
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fiscal  or  calendar  year  following  the 
effective  date  of  the  Assistant 
Administrator's  approval  of  the  state 
management  program,  and  at  the  same 
time  each  following  year,  or  at  such 
other  time  as  may  be  agreed  upon.  The 
report  shall  contain  the  following 
information  current  for  each  reporting 
period: 

(1)  Any  changes  in  the  state  laws  or 
regulations  which  comprise  those 
aspects  of  the  state  management 
program  submitted  pursuant  ot 
S216.103(b),  and  in  the  case  of  Alaska, 
S216.103(d],  or  this  subpart; 

(2)  Pertinent  new  data  on  the  marine 
manmial  species  or  the  marine 
ecosystems  in  question  including  a 
siunmary  of  the  status,  trend  and 
general  health  of  the  species; 

(3)  A  summary  of  available 
information  relating  to  takings  under  the 
state  management  program; 

(4)  A  summary  of  state  actions  to 
protect  species'  habitat; 

(5)  A  summary  of  all  state  research 
activity  on  the  species; 

(6}  Any  signiflcant  changes  in  the 
information  provided  with  the  original 
request  for  transfer  of  management 
authority; 

(7)  A  summary  of  enforcement 
activity; 

(8)  A  summary  of  present  budget  and 
stafBng  for  the  marine  mammal 
activities  in  the  categories  of  research, 
management  and  enforcement; 

(9)  Any  other  information  which  the 
Assistant  Administrator  may  request,  or 
which  the  state  deems  necessary  or 
advisable  to  facilitate  review  by  the 
Assistant  Administrator  of  state 
management  of  the  species. 

(c)  Each  state  having  an  approved 
management  program  shall  hie  a  report 
whenever  any  of  the  following  occurs: 

(1)  Any  change  in  a  relevant  state  law 
or  regulation  (amendments,  repealers,  or 
new  legislation  or  regulations]  as 
submitted  pursuant  to  paragraphs  (b)(2) 
through  (b)(5)  of  S  216.103  of  this  subpart 
that  may  impair  the  state's  ability  to 
implement  the  program; 

(2)  Any  significant  natural  or 
manmade  occurrence  or  any  new 
scientific  information  that  may  warrant 
reconsideration  of  the  determinations 
made  pursuant  to  S  216.104  of  this 
subpart. 

(d)  All  components  of  the  state 
request  for  retiun  of  management 
authority,  as  well  as  annual  reports 


submitted  imder  paragraph  (b)  of  this 
section  and  any  reports  submitted  under 
paragraph  (c)  of  this  section,  shall  be 
available  for  inspection  and  copying  at 
the  Office  of  Marine  Mammals  and 
Endangered  Species,  National  Marine 
Fisheries  Service,  Washington,  D.C. 
20235. 

§  216.107    RavocatkHi  and  return  of  State 
ifianaQemanL 

(a)  Revocation  of  management.  The 
Assistant  Administrator  shall  have 
responsibility  to  review  management  of 
a  species  returned  to  a  state  under  this 
subpart  and  to  determine  whether  or  not 
the  state  management  program 
continues  to  comply  with  the 
requirements  of  the  Act,  this  subpart 
and  the  state's  request  for  returning 
management  authority  as  submitted 
pursuant  to  §  216.103  of  this  subpart 

(1)  Upon  receipt  of  any  substantial 
factual  information  suggesting  that  the 
state  management  program  is  not  being 
implemented  or  is  being  implemented  in 
a  manner  inconsistant  with  the  Act  this 
subpart  or  the  state's  request  for  return 
of  management  authority,  the  Assistant 
Administrator  shall,  as  soon  as 
practicable,  determine  whether  or  not 
the  state  continues  to  comply  with  the 
requirements  of  the  Act,  this  subpart 
and  the  state's  request  for  return  of 
management  authority. 

(2)  Whenever  pursuant  to  a  review  as 
specified  in  paragraph  (a)(1)  of  this 
section,  the  Assistant  Administrator 
determines,  that  any  substantial  aspect 
of  the  state  management  program  is  not 
in  compliance  with  the  requirements  of 
the  Act  this  subpart  or  the  state's 
request  for  return  of  management 
authority,  he  shall  provide  written 
notice  to  the  state  of  his  intent  to  revoke 
management  authority,  together  with  a 
statement  in  detail,  of  those  actions  or 
failures  to  act  upon  which  such  intent  to 
revoke  is  based.  The  Assistant 
Administrator  shall  publish  notice  of 
such  intent  to  revoke  in  the  Federal 
Register  and  shall  conduct  an  informal 
public  hearing  on  the  matter  if  requested 
by  the  state  or  if  the  Assistant 
Administrator  otherwise  determines  it 
to  be  necessary.  The  Assistant 
Administrator  shall  provide  to  the  state 
an  opportunity  for  consultation  between 
the  Assistant  Administrator  and  the 
state  concerning  such  actions  or  failures 
and  necessary  remedial  actions  to  be 
taken  by  the  state. 


(3)  If  within  90  days  after  notice  is 
provided  under  paragraph  (a)(2)  of  this 
section,  the  state  has  not  taken  such 
remedial  measures  as  are  necessary,  in 
the  judgment  of  the  Assistant 
Administrator  to  bring  the  state 
management  program  into  compliance 
with  the  provision  of  the  Act  this 
subpart  and  the  state's  request  for 
retiun  of  management  authority,  the 
Assistant  Administrator  shall  revoke  the 
transfer  of  management  authority  by 
written  notice  to  the  state  and 
publication  in  the  Federal  Register. 

(b)  Voluntary  return  of  management 
authority  to  the  Assistant  Administrator. 

(1)  If  a  state  desires  to  return 
management  of  a  species  of  marine 
mammals  to  the  Assistant 
Administrator,  it  shall  provide  to  the 
Assistant  Administrator  notice  of  intent 
to  return  management  The  Assistant 
Administrator,  shall  accept  the  return  of 
management  and  such  return  shall 
become  effective,  upon  publication  of  a 
notice  in  the  Federal  Register  to  this 
effect  no  sooner  than  30  days  (except  in 
an  emergency  as  determined  by  the 
Assistant  Administrator)  nor  longer  than 
60  days  after  the  state  has  provided 
notice  of  its  intent  to  rettim 
management 

(2)  If  implementation  of  any  aspect  of 
the  state  management  program  is 
enjoined  by  court  order,  the  state  shall 
advise  the  Assistant  Administrator  of 
such  injunction  and  its  effect  on  the 
state  management  program.  If  the  state 
determines  that  the  effect  of  the 
injtmction  is  to  preclude  effective 
conservation  of  the  species  under  the 
terms  of  the  state  management  program, 
it  shall  so  notify  the  Assistant 
Administrator  and  such  notification 
shall  be  treated  as  a  notice  of  intent  to 
return  management  as  provided  in 
paragraph  (b)(1)  of  this  section.  If  the 
state  determines  that  the  injunction  does 
not  preclude  effective  conservation  of 
marine  mammals  under  the  terms  of  the 
state  management  program,  it  shall  so 
notify  the  Assistant  Administrator 
togetiier  with  the  basis  for  the  state's 
determination  and  such  notice  shall  be 
treated  as  a  report  submitted  pursuant 
to  the  terms  of  §  216.106(c)(1)  of  Uiis 
part.  In  either  case,  the  state  shall 
provide  notice  to  the  Assistant 
Administrator  as  soon  as  practicable 
but  not  more  than  30  days  after  issuance 
of  the  injunction. 
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(c)  When  revocation  of  a  management 
authority  pursuant  to  paragraph  (a)  of 
this  section  becomes  final,  or  when  a 
state  returns  management  pursuant  to 
paragraph  (b)  of  this  section,  the 
Assistant  Administrator  shall  resume 
such  management  authority  and  regulate 
the  taking  and  provide  for  the 
conservation  of  the  species  within  the 
state  in  accordance  with  the  provisions 
of  the  Act  and  the  regulations  of  this 
part. 


§216.108    List  of  States  to  wMdi 
management  has  been  transferred. 

The  following  states  have  received 
management  authority  pursuant  to  this 
part  for  the  species  listed:  [Reserved] 

(16  U.S.C.  1361.  et  seq..  as  amended  by  Pub.  L 
97-98)      I 

Dated:  April  12. 1982. 

Robert  K.  Crowell, 

Deputy  Executive  Director,  National  Marine 
Fisheries  Service. 

(FR  Doa  83-12872  Filed  S-11-8Z:  8:45  am] 
BILLINQ  CODE  351»-22-«i 
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DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

50  CFR  Part  18 

Procedures  for  Transfer  of  Marine 
Mammal  Management  Authority  to 
States 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
is  proposing  a  rule  to  implement  recent 
amendments  to  the  Marine  Mammal 
Protection  Act.  The  proposed 
regulations  establish  procedures  for  the 
transfer  of  marine  mammal  management 
authority  back  to  the  States,  the  fonn 
and  minimum  requirements  of  a  State 
application  for  the  transfer  of 
management  authority,  the  relationship 
between  Federal  and  state  wildlife 
agencies  both  prior  and  subsequent  to 
the  transfer  of  management  authority 
and  the  revocation  and  return  to  the 
Fish  and  Wildlife  Service  of 
management  authority  once  transferred 
to  the  States. 

DATE:  Comments  on  this  proposal  must 
be  submitted  on  or  before  July  12, 1982. 
ADDRESS:  Interested  persons  or 
organizations  are  requested  to  submit 
comments  to  the  Chief,  Division  of 
Wildlife  Management,  United  States 
Fish  and  Wildlife  Service,  Department 
of  the  Interior,  Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  Gillett,  Chief,  Division  of 
Wildlife  Management,  U.S.  Fish  and 
Wildlife  Service,  Department  of  the 
Interior,  Washington,  D.C.  20240  (202) 
632-2202. 

SUPPLEMENTARY  INFORMATION: 
On  October  9, 1981,  the  President 
approved  Pub.  L  97-58  amending 
various  provisions  of  the  Marine 
Mammal  Protection  Act  ("Act"),  16 
U.S.C.  1361  et  seq.  One  aspect  of  these 
amendments  altered  the  mechanism  for 
the  return  of  marine  mammal 
management  to  the  States  imder  section 
109  of  the  Act,  16  U.S.C.  1379.  Under  the 
pre-existing  statutory  procedures.  States 
were  required  to  request  the  Fish  and 
Wildlife  Service  ("Service")  to  return 
management  of  the  species  to  the  State. 
If  a  State  sought  authority  to  allow 
taking  of  the  marine  mammal  species 
under  its  management,  the  State  was 
required  to  request  the  Fish  and  Wildlife 
Service  to  waive  the  moratorium  on  the 
taking  of  the  species.  This  request 
required  a  formal  Federal  hearing  before 
an  administrative  law  judge  concerning 
the  status  of  the  requested  species,  and 
the  permissible  number  of  animals  to  be 


taken,  as  well  as  consideration  of  the 
State's  proposed  laws  and  regulations 
that  would  govern  the  taking  of  the 
species.  The  proposed  waiver  of  the 
moratorium  to  allow  taking  of  the 
species  also  required  compliance  with 
the  provisions  of  the  National 
Environmental  Policy  Act.  In  reviewing 
these  procedures.  Congress  found  that 
the  lengthy  ^Jrocess  entailed  in  the 
return  of  management  authority  to 
States  had  resulted  in  a  situation  in 
which  the  goal  of  the  Act — effective 
management  to  maintain  healthy 
populations  of  marine  mammals — was 
being  impaired. 

To  remedy  this  problem  the 
Amendments  establish  a  simplified 
procedure  under  which  a  State  could 
resume  management  of  marine  mammal 
species.  This  procedure  entails  a  three 
step  process.  First,  the  State  must 
submit  a  request  to  the  Service  for 
return  of  management  authority  for  a 
given  species  or  a  number  of  species  of 
marine  mammals.  This  request  and  its 
supporting  documentation  are  reviewed 
by  the  Service  to  determine  if  the  State 
has  developed  and  will  implement  a 
program  for  the  conservation  of  the 
species  which  meets  certain 
requirements  set  forth  in  the  Act. 
Second,  if  the  Service  finds  that  the 
State  program  meets  this  initial 
requirement,  the  State  must  make  a 
determination,  under  procedures  set  by 
the  Act,  of  the  optimum  sustainable 
population  ("OSF']  of  the  species  and 
the  maximum  allowable  take  of  the 
species  which  is  consistent  with 
maintaining  the  species  at  OSP.  Third, 
these  determinations  must  be 
implemented  through  State  laws  and 
regulations  and,  if  the  range  of  the 
species  extends  beyond  the  territorial 
waters  of  the  State,  the  State  and 
Federal  governments  must  agree  on  a 
process  for  allocating  the  take  of  the 
species  between  areas  under  respective 
State  and  Federal  jurisdictions.  Once 
this  "cooperative  allocation  agreement" 
has  been  signed  and  implemented  and 
the  OSP  and  maximum  allowable  take 
determinations  are  final  and 
implemented  under  State  law,  the  State 
will  have  exclusive  authority  to  manage 
marine  mammals  within  the  State, 
including  its  territorial  waters.  The  only 
exceptions  to  this  assumption  of 
exclusive  jurisdiction  would  be  for 
takings  regulated  by  the  Federal 
government  and  takings  by  non-State 
personnel  for  scientific  and  display 
purposes,  activities  which  remain  under 
the  control  of  the  Federal  government 
pursuant  to  section  109  of  the  Act. 
'  The  regulations  proposed  herein  will 
implement  the  statutory  procedures  for 
retirni  of  marine  mammal  management 


authority  to  the  States.  These 
regulations  apply  to  the  species  of 
marine  mammals  currently  managed  by 
the  Service.  These  species  are  the  polar 
bear,  sea  otter,  walrus,  dugong,  manatee 
and  marine  otter.  Other  species  of 
marine  mammals  are  managed  by  the 
National  Marine  Fisheries  Service  which 
is  proposing  corresponding  regulations 
concurrent  with  this  proposal.  Section 
18.52  is  definitional.  The  form  and 
mimimimi  requirements  of  a  State 
application  for  transfer  of  management 
authority  are  set  forth  in  §  §  18.53  and 
18.54.  The  relationship  between  Federal 
and  State  wildlife  agencies  both  prior 
and  subsequent  to  the  transfer  of 
management  authority  is  defined  in 
SS  18.53(h),  18.55,  and  18.56.  The 
revocation  and  return  of  management 
authority  is  governed  by  §  18.57.  In 
addition,  §  18.58  will  list  States  to  which 
management  authority  has  been 
returned.  Specific  provisions  of  the 
Service's  proposed  regulations  are 
discussed  below. 

Section  18.51 

Pareigraph  (a)  of  this  section 
establishes  the  purpose  of  the 
regulations  as  explained  above  and 
defines  the  scope  of  the  proposed 
regulations. 

Paragraph  (b)  of  this  section  excludes 
certain  aspects  of  marine  mammal 
management  authority  from  that 
afiected  by  the  proposed  regulations. 
Taking  o^  marine  mammals  by  Federal 
and  local  government  officials  in  the 
course  of  their  duties  is  governed  by 
S  18^  of  this  part  and  therefore  the 
requirements  of  that  section  remain  in 
effect.  Section  18.22  relates  to  the  taking 
of  stranded  and  beached  marine 
mammals  and  the  taking  of  marine 
mammals  for  the  protection  of  public 
health  or  welfare.  In  addition,  since  the 
Act  does  not  regulate  disposition  of 
marine  mammals  taken  before  its 
effective  date.  December  21, 1972.  these 
regulations  refiect  that  exception. 
(Section  18.14  of  this  part  does  impose 
certain  notification  requirements 
pertaining  to  marine  mammals  taken 
before  December  1. 1972).  Accordingly,  a 
State  may  adopt  and  enforce  any  State 
law  relating  to  any  marine  mammal 
taken  before  that  date  without 
requesting  a  ret\im  of  management 
authority  under  these  regulations. 

Section  18.52 

This  section  provides  definitions  for 
several  terms  used  primarily  in  this 
nibparL  These  regulations,  however, 
apply  to  the  entire  Part  18.  "Optimum 
Sustainable  Population"  or  "OSP"  is 
defined  consistent  with  the  existing 
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NatioMl  Marine  Fisliemt  Serrice 
definitioa  fotmd  «t  50  CFK  Zlft3. 
Congress  has  specifically  fbuad  that  ttn 
defimtioa  aooiralely  reflects  the 
meiAJBg  of  tlM  tenn  and  the  iatent  of 
Congress  im  passng  the  Ad  (HJL  Rep. 
No.  97-228. 97th  Cong,  1st  Sess,  p.  1ft 
(1981)).  It  is  important  to  note  IImI  06P 
is  a  rai^  of  popukfioD  levels^  1^ 
upper  hmit  of  tike  range  is  die  largest 
average  supportable  level  withM  the 
ecosysten  (carrying  capacity)  The  knver 
limit  of  the  range  is  the  poptdatisn  level 
for  a  givea  species  or  stock  that  results 
in  maximuiB  net  productivity. 

This  section  ako  defines  "State 
management  program."  The  State 
maoageraeat  pro-am  consists  of  the 
legal  &aflMwari(  under  which  the  State 
will  manage  marine  mammals. 
Components  of  this  framework  whidi 
are  specifica%  required  to  be  submitted 
in  the  State's  request  for  return  of 
management  authority  are  set  forth  in 
paragraphs  (b).  (c)  and,  in  the  case  of 
Alaska,  (d)  of  S  18.53  of  the  proposed 
regulations. 

Section  1&S3 

This  section  de&ies  the  form  and 
minimum  requirements  of  a  State 
request  for  return  of  management 
authority.  If  a  State  is  requesting 
management  authority  from  the  National 
Marine  Fisheries  Service  as  well  as  the 
Fish  and  Wildlife  Service,  fte  State  may 
combine  the  request  information  in  a 
single  document  and  send  copies  to  both 
agencies.  The  request  must  contain  two 
elements:  Certain  aspects  of  the 
proposed  State  management  program 
and  supplemental  information 
pertaining  to  the  State  management 
program.  The  request  must  include  die 
text  of  laws,  regitfations.  policies  and 
other  authorities  of  State  law.  and  a 
narrative  discussion  of  how  these 
authorities  blend  to  form  a  framework 
that  meets  the  new  requvements  of  the 
Act. 

It  is  hnportant  to  note  that  ahhoogji 
the  State  management  program  is 
defmed  broadly  by  5  18.52,  the  request 
for  transfer  of  memagement  authority 
need  not  hidmle  all  aspects  of  the  State 
management  program.  Therefore,  the 
State  need  not  provide  specific  laws  or 
regulations  pertaining  to  the  manner, 
times  or  amount  of  take,  unless 
specifically  required  by  1 18.53.  Thos, 
the  State  need  not  submit  as  part  of  its 
request  reguhitions  pertainir^  to  such 
aspects  of  take  as  bag  hmits.  seasons,  or 
the  mimimum  rifle  caliber  that  can  be 
used  in  taking  the  spcdes.  However,  the 
request  Bust  inchide.  for  exanple.  a  law 
or  regulstioa  that  requires  takii^  to  be 
humane  (see  }  18.53(bK2)ri))  even 
though  this  is  a  retriction  on  the  — a»w«T» 


of  takio^  siace  H  is  part  ot  the  overaU 
framework  for  maiMgemeDt  and 
specifically  reqored  by  the  Act  and,  as 
a  reaidt.  the  r^ulatfcjos. 

If  any  necessary  aspect  of  State  l3w 
has  yet  to  be  enacted,  proposed 
language  or  a  commitment  of  intention 
to  Hitroduce  legistafion  or  adopt 
regi^ttoos  mast  be  submitted  by  ttie 
Governor.  The  Act  requires  the  Director 
of  the  Service  to  find  that  the  State  lias 
developed  and  wiB  impleBient"  a 
program  for  the  conservation  of  the 
species  before  management  authority 
can  be  transferred.  This  finding  can  be 
made  for  some  aspects  of  the  State 
management  program  fe.g..  those 
required  to  be  provided  ^ 
5  m53(bK2)Cv}.  (b)(3j.  (b)(5).  (b)(a)(S) 

and  (d)(2))  even  tiiou^  only  proposed 
language  or  a  commitment  of  intention  is 
submitfed.  Thus,  submittal  of  these 
aspects  of  the  State  management 
program  in  pre-adoption  form  will  not 
preclude  review  and  approval  of  fee 
State  management  program.  However, 
the  failure  to  enact  a  provision 
substantially  as  proposed  can  be 
grounds  for  revocation  of  management 
authority  pursuant  to  S  18.57 

It  should  also  be  noted  that  if  a  State 
has  been  transferred  management 
authority  and  that  authority  has  been 
returned  to.  or  revoked  by,  the  Director 
pursuant  to  §  18.57  of  the  proposed 
regulations,  the  State  may.  at  a  later 
date,  once  again  request  the  transfer  of 
management  authority  by  complying 
with  S  18.53  of  the  proposed  regulations. 

Paragraph  (b)  of  this  section  lists 
those  components  of  the  State 
management  program  which  must  be 
.submitted  in  the  request  for  return  of 
management  autherity.  However, 
section  109  of  the  Act  requires  Alaska's 
management  program  to  contain 
addititHial  components  relating  to 
regulating  subsistence  take  by  nn-al 
Alaska  residents  (both  Natives  and  non- 
Natives).  These  requirements  are  set  out 
in  parayaph  (d)  of  this  section.  The 
requirements  of  paragraph  (b)  and.  in 
the  case  of  Alaska,  paragraphs  fb)  and 
(d),  are  considered  to  be  the  minimum 
amount  necessary  to  enable  the  Director 
to  make  the  determination,  required  by 
section  109(bMlXA)  of  the  Act,  erf 
whether  A»  State  program  "is  consistent 
with  the  puqmse.  policies  and  goals  of 
(the)  Act  and  with  mtemational  treaty 
obligations." 

Section  18.53(b)(1)  requires  the  State 
to  kst  the  scientific  and  common  names 
and  estimated  range  of  die  species  of 
marine  mammals  for  which  it  seeks 
management  authority.  A  state  Boay 
request  the  transfer  of  Bnanagement  for 
more  than  one  apedes.  If  this  is  the  case. 


those  components  of  tlm  State 
management  program  that  apply  to  more 
than  one  species  do  not  need  f»  be 
repeated  for  each  spedcs.  Rather.  Ae 
State  sfaoold  list  the  spedet  and  the 
components  of  die  State  management 
program  Hurt  apply  to  some  or  aU  of  die 
species.  Those  components  of  the  State 
management  program  that  apply  to 
individual  species  should  be  so 
designated.  The  State  ^wold  discnss 
which  coBqwnents  apply  generally  and 
which  a^ily  spedfically  in  die  narrative 
discussioB  reqmred  by  |  ia53(a)(2). 

ParagraiAs  CbK2)n)  diroui^  (b)fq(^ 
and  para^airfi  {^)  of  d^  section  are 
taken  direcdy  from  section  109  of  die 
Act  and  therefore  require  little 
additional  explanation.  A  few  points 
should,  however,  be  noted. 

First  a  State  to  wiridi  management 
authority  has  been  transferred  for  a 
given  species  is  required  to  regulate  die 
taking  of  that  species  so  as  to  prevent  its 
population  fium  declining  below  its 
OSP.  However,  the  Act  provides  diaf  fii 
the  case  of  Alaska,  subsistence  may  be 
allowed  even  if  the  species  is  below  its 
OSP,  as  long  is  the  amount  of 
subsistence  take  will  nevertheless 
permit  the  species  to  increase  toward  its 
OSP.  Paragraphs  (b}(2)(ii)  and  {d)(l)(iv) 
of  this  section  reflect  this  distinction. 

Second,  in  accordance  with  the  Act 
paragraph  (b)(2Xiv)  requires  the  State  to 
prohibit  take  for  scientific  and  display 
purposes,  with  the  exception  of  take  for 
such  purposes  done  by  or  on  behalf  of 
the  State  (management  of  this  take  is 
retained  by  the  Fish  and  Wildlife 
Service).  However,  the  Federal 
regulation  of  take  for  scientific  and 
display  purposes  will  be  consistent  with 
State  management  as  provided  by 
§  18.55(c)  of  the  proposed  regulations. 

lUrd.  paragraph  (bM2Kv)  requires  the 
State  to  re^ilate  the  incidental  takmg  of 
the  species  in  a  manner  consistent  with 
the  Act  and  any  Federal  regidatioa  of 
incidental  taking.  While  the  SUte 
regulations  need  to  be  consistent  with 
the  Federal  regulations,  diey  need  not  be 
identicak 

Paragraph  (bK3)  of  diis  section 
requires  that  the  State  program  contain 
procedures  for  acquiring  and  evahiatii^ 
data  relating  to  OSP  and  the  maxima 
allowable  take  of  the  species.  This 
review  need  not  comply  with  f  18.54 
procedures  pertainkig  to  deterama^ 
OSP  and  dw  maximum  allowaUe  take 
of  d»e  species.  However,  tf  die  review. 
which  shonld  be  done  at  least  aHius%, 
discloses  that  OSP  and  maximum 
allowable  take  determinations  may  need 
to  be  edited,  dw  State  must  use  those 
procedures  reqmred  by  f  18^54  in 
making  these  adjustments. 
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Paragraph  (b)(e)  of  this  section  lists 
certain  aspects  of  the  State  management 
program  which  must  be  considered  by 
the  Director  in  making  a  determination 
as  to  whether  the  State's  program  is 
consistent  with  the  Act. 

The  description  of  the  organization  of 
State  offices  involved  in  the 
administration  and  enforcement  of  the 
State  management  program  need 
describe  only  the  various 
responsibilities  of  these  offices  as  they 
relate  to  marine  mammal  management 
and  how  these  offices  relate  to  one 
another.  In  the  latter  regard,  an 
organizational  chart  would  be  helpful. 

Paragraph  (b)(6)(ii)  relates  to  permits 
involving  marine  mammals.  The  State 
should  describe  what  types  of  permits 
apply  to  actions  involving  marine 
mammals,  the  laws  under  which  such 
permits  are  granted,  and  what  factors 
guide  discretion  on  permit  applications. 

The  State  should  discuss,  pursuant  to 
paragraph  (b)(6)(iii),  certain  aspects  of 
judicial  review  such  as  the  courts  which 
have  jurisdiction  to  review 
administrative  decisions,  who  may 
challenge  administrative  decisions,  the 
scope  of  judicial  review,  and  the  range 
of  available  remedies. 

The  State  should  aho  discuss,  under 
paragraph  (b)(6)(iv),  such  aspects  of 
administrative  rulemaking  as  notice 
procedures,  public  comment 
requirements,  ex  parte  rules  and  hearing 
requirements. 

Although  paragraphs  (b)(6)(ii)  through 
(b)(6)(iv]  pertain  to  State  laws  on 
specific  aspects  of  marine  mammal 
management,  copies  of  these  laws  do 
not  need  to  be  included  with  those 
provided  pursuant  to  S  18.53(a)(1).  A 
general  description  of  the  provisions, 
limitations  and  exceptions  of  these  laws 
will  be  sufficient. 

Section  18.53(c)  requires  the  State  to 
submit  in  its  request  for  the  transfer  of 
management  authority  supplemental 
information  pertaining  to  the  State 
management  program.  This  information 
need  only  be  submitted  in  summary 
form.  It  is  believed  that  compiling  the 
information  in  this  form  will  not  unduly 
burden  the  State,  yet  will  provide  the 
Director  with  a  baseline  from  which  to 
evaluate  the  subsequent  administration 
of  marine  mammal  management  by  the 
State. 

Section  109(f)(1)(B)  of  the  Act  requires 
Alaska  to  provide  economic 
opportimities  to  resident  subsistence 
users  of  rural  coastal  village  in  the  event 
non-subsistence  consimiptive  uses  of 
marine  mammals  will  be  allowed. 
Section  18.53(d)(2)  of  the  proposed 
regulations  requires  Alaska  to  describe 
the  types  of  economic  opportunities  to 
be  provided  in  this  event.  Alaska  need 


not  specify  which  types  of  economic 
opportimities  would  be  available  in 
specific  cases.  Instead,  the  State  should 
describe,  in  addition  to  which  general 
types  of  economic  opportunities  will  be 
made  available,  the  procedures  to  be 
used  in  deciding  (a)  when  these 
opportunities  will  be  made  available,  (b) 
the  extent  to  which  they  will  be  made 
available,  and  (c)  to  whom  they  will  be 
made  available. 

Paragraphs  (e)  through  (h)  of  S  18.53 
provide  procedures  for  the  Director's 
review  of  a  request  for  return  of 
management  authority.  The  preliminary 
review  procedures  of  paragraph  (e)  are 
not  designed  as  a  mechanism  for 
piecemeal  review  of  the  State's 
management  program.  This  subsection 
can  be  used  either  to  gain  guidance  on 
an  entire  program  before  formal 
submission,  or  as  a  means  of  evaluating 
proposed  aspects  of  the  State 
management  program  before  final 
enactment  and  submission.  Furthermore, 
pursuant  to  section  109(b)(2]  of  the  Act, 
16  U.S.C.  1379(b)(2).  the  State  may  not 
manage  marine  mammals,  even  though 
the  Director  has  approved  its 
management  program,  until  the  events 
listed  in  S  18.53(h)  of  these  regulations 
have  occurred.  When  the  Director  fmds 
that  the  State's  OS?  and  maximum 
allowable  take  determinations  are  final 
and  implemented  under  State  law,  and  a 
cooperative  allocation  agreement,  if 
necessary,  has  been  implemented,  a 
notice  wUl  be  published  in  the  Federal 
Register  formally  transferring 
management  authority.  The  State  can 
begin  management  at  that  time.    . 

Section  18.54 

This  section  describes  procedures 
which  the  State  muSt  pmvide  for  in  its 
management  program  and  employ  in 
determining  the  OSP  of  a  given  species 
and  the  maximimi  allowable  number  of 
animals  that  can  be  taken  without 
reducing  the  population  below  OSP. 
These  procedures  are  required  by 
section  109(c)(2)  of  the  Act.  16  U.S.C. 
1379(c)(2). 

The  OSP  and  maximum  allowable 
take  determination  process  is  composed 
of  three  steps.  First,  pursuant  to 
paragraph  (c)  of  this  section,  the  State 
must  make  initial  determinations 
regarding  OSP  and  maximum  allowable 
take.  Second,  under  paragraph  (d),  the 
State  must  provide  public  notice  of  its 
inititd  determinations.  The  State  must 
make  copies  of  its  initial  determinations 
and  supporting  documentation  available 
for  public  inspection  and  must  provide  a 
reasonable  time  in  which  a  request  for  a 
public  hearing  can  be  made. 

The  third  step  is  finalization  of  the 
determinations.  If  no  request  for  a  public 


hearing  is  made  within  the  prescribed 
time  period,  the  initial  determinations 
become  final.  If,  on  the  other  hand,  a 
request  for  public  hearing  is  made,  the 
determinations  do  not  become  final  tintil 
the  State  has  complied  with  the 
procedures  of  paragraphs  (e)  through  (g) 
of  this  section. 

Paragraph  (e)  requires  public  notice  of 
the  State  hearing.  'This  notice  must 
include  certain  Lnfonnation  including  the 
State's  initial  determinations,  the 
date(s),  location(s)  and  purpose  of  the 
hearing,  the  name(s)  of  per8on(s)  who 
will  preside  at  the  hearing  and 
information  on  how  interested  persons 
can  participate  in  the  hearing.  "The  State 
must  also  make  available  a  description 
of  the  documentation  and  the  writnesses 
upon  which  it  will  rely  in  the  hearing, 
liiis  information  must  be  made 
available  suffidentiy  in  advance  of  the 
hearing  to  allow  preparation  by 
interested  parties  of  supporting  or 
rebuttal  testimony. 

Paragraph  (f)  describes  procedures 
which  must  be  employed  in  the  hearing 
itself.  The  hearing  must  be  transcribed 
verbatim.  In  accordance  with  the  act, 
final  determinations  must  be  based  on 
the  best  available  scientific  information. 
This  information  must  be  of  sufficient 
quantity  and  quality  to  insure  that  any 
taking  will  be  consistent  with  the 
maintenance  of  OSP.  See.  Committee  for 
Humane  Legislation  v.  Richardson.  414 
F.  Supp.  297  (D.D.C.  1976),  aff'd  540  F.2d. 
1141  (D.C.  Cir.  1976).  In  the  case  of 
Alaska  when  the  species  is  below  OSP. 
maintenance  of  OSP  includes  the 
amount  of  subsistence  take  which  will 
allow  the  species  to  increase  toward 
OSP.  In  the  recent  amendments  to  the 
Act,  Congress  specifically  overruled  the 
decision  of  the  United  States  District 
Court  in  People  oflogiak  v.  United 
States.  470  F.  Supp.  423  (D.D.C.  1979). 
which  had  exempted  take  of  marine 
mammals  by  Alsaka  natives  from  State 
management.  Amended  section  101(b) 
now  allows  State  management  of 
subsistence  take  by  Alaska  natives 
imder  section  109.  Moreover,  section 
101(b)  now  restricts  the  definition  of 
Alaska  natives  to  those  natives  who 
reside  in  Alaska. 

Interested  persons  must  be  afforded 
the  opportunity  to  participate  in  the 
hearing  to  the  extent  specified  In 
paragraph  (f)(3).  Other  aspects  of 
hearing  procedures  are  left  to  the 
discretion  of  the  presiding  officer(s)  in 
accordance  with  State  law. 

Paragraph  (g)  implements  the  Act's 
procedures  for  review  of  the  hearing 
record.  The  State  may  employ  any  one 
of  three  methods  for  reviewing  the 
record  and  making  the  final 
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detennmotions  based  on  that  recanL 
Independent  of  vriiicfa  metkod  is  vsed. 
the  finaL  detenmnatioBs  mmt  be  based 
only  on  infonaatioii  costained  n  ^ 
record  of  the  public  hearing.  Once  the 
final  determinations  are  made,  the  State 
mnst  develop  a  snpporting  decision 
document.  Thw  docnment  mast  contain 
a  statement  of  tbese  detenainations 
incliuiing  findings  and  conclusions  on  all 
material  issues  and  the  reasons  and 
basis  therefor.  This  decision 
documentation  must  be  made  available 
to  the  Director  and  the  ptibbc 

Pinally,  paragraph  (h)  ai  Una  sectioa 
prescribes  the  perameten  for  fochcia) 
review  of  the  final  OSP  and  maximum 
take  determinations. 

The  procedures  required  by  J  18.54 
apply  only  to  OSP  and  maximum 
allowable  take  determinations. 
However,  in  the  case  ai  Alaafca  when 
the  species  is  below  OSP,  the  Act 
provides  that  subsistence  take  may  be 
allowed  only  to  the  extent  that  the  take 
will  nevertheless  allow  the  species  to 
increase  toward  OSP.  Since  the 
maximum  extent  of  subsisteice  take  is 
subject  to  and  must  be  based  upon  the 
OSP  deteminatfon,  the  maximum 
allowable  extent  of  subsistence  take 
must  also  be  detennined  in  the  same 
process.  However,  the  extent  of 
subsistence  take  that  will  actually  be 
permitted  within  the  niaxinium  amount 
need  not  be  determined  through  1 18J54 
procedures. 

If  the  species  is  at  or  above  OSP,  the 
State  need  not  employ  §  1&&4 
procedures  to  determine  such  regulatory 
controls  on  take  as  bag  hmits  and 
quotas  within  the  maximum  biologicaUy 
allowable  take.  Correspondingly, 
changes  in  bag  limits,  quotas  and  other 
similar  regulatory  controls  on  take  can 
be  made  at  any  time  through  applicable 
State  rulemaking  procedures  as  long  as 
the  amount  of  take  does  not  exceed  the 
maximum  allowable  level  of  take  as 
determined  through  { 1A.54  procedares. 

Section  i&55 

This  section  describe*  Federal  and 
State  responsibilities  after  transfer  of 
management  authority.  Paragraph  (a) 
describes  the  cooperative  allocation 
agreement  In  the  case  of  a  species 
whose  range  extends  beyond  the 
territorial  waters  of  a  State,  this 
agreement  is  actually  a  prerequisite  to 
the  transfer  of  management  authority. 
Once  implemented,  it  descrft)es  a 
jurisdictional  relationship  between  the 
Federal  and  State  goverranent  after 
transfer.  The  purpose  of  the  agreemoit 
is  to  provide  procedures  to  allocate 
between  the  Fishery  Conservation  Zone 
(FCZ)  under  Federal  jurisdiction  and 
lands  and  waters  under  State 


jurisdiction  the  maximirai  allowable 
take  which  the  State  has  deterauBed 
pursuant  to  i  lft.54.  This  instrument  was 
desipwd  by  Congress  to  ensure  that  the 
State  does  not  preempt  all  available 
take  so  as  to  imptngy  upon  federal 
incidental  take  determinations  in  the 
FCZ,  and  to  ensure  that  the  Secretary 
does  not  make  unjustifiable  claims 
respcetistg  numbers  of  animals 
purported  to  be  needed  to  carry  out  hia 
responsibilitiea  ander  sectioo  101  of  the 
Act  See  UJL  Rep.  No.  97-22&,  97tb 
Cong.,  1st  Sess.  p.  20  (1981). 

Pursuant  to  paiagraph  (b)  of  this 
section,  once  a  &ate  has  management 
authority  retamed,  it  can  request  the 
Director  to  regulate  bunting  and 
subsistence  take  of  the  species  within 
the  FCZ  in  a  manner  consistent  with 
State  regulation  of  auch  take.  The 
Director  ^all  adopt,  after  notice  and 
comment  procedures,  those  State 
regulatory  provisions  that  he  fioik  to  be 
consistent  with  his  administration  of 
section  lOl^a)  of  the  Act  16  U.SXL 
1371(a).  wfthin  the  FCZ.  This  process 
was  estabhriied  by  section  109(dX2)  of 
the  Act  as  a  saechanism  for  the  Federal 
adoption  of  State  regulations  in  areas 
beyond  State  territorial  waters.  HJL 
Rep.  No.  97-22^  97th  Cong,  Ut  Sess,  p. 
26(1981). 

In  accordance  with  the  terms  of  the 
Act  the  Service  remains  responsible  for 
regulating  the  take  of  marine  mammals 
for  scientific  and  public  display 
purposes  despite  transfer  of 
management  authority  to  the  State. 
Pursuant  to  the  Act  and  paragraph  (c)  of 
§  18.55  of  the  proposed  r^ulations.  the 
State  is  granted  the  opportunity  to 
review  applications  for  such  take  for 
consistency  with  the  State's 
management  oi  the  ^jedes.  Under  the 
provisions  of  this  subsection,  the 
Director  will  notify  the  State  upon 
receipt  of  an  application  to  remove  hve 
animals  from  the  wild  within  the  State 
for  scientific  research  or  public  display 
purposes.  The  State  has  30  days  in 
which  to  review  the  applicatioa.  If  the 
State  finds  that  the  permit  would  not  be 
consistent  with  its  management  of  the 
species  and  so  notifies  the  Director,  the 
Ehrector  would  not  issue  the  permit 
However,  the  Director  will  provide  to 
the  State  and  the  applicant  an 
opportunity,  through  consultations  or 
other  appropriate  mechanisms,  to  adjust 
the  permit  application  so  that  it  is 
consistent  with  the  State's  management 
propam. 

Para^aph  (d)  of  i  18.55  encourages 
the  State  and  the  Service  to  cooperate, 
to  the  maximum  extent  practicable,  in 
conserving  the  species  of  marine 
mammals.  This  may  include  cooperation 
in  research,  enforcement  and  other 


aspects  of  marine  mammal  management 
It  is  believed  that  snch  cooperative 
activities  can  provide  the  c^timum 
utilization  of  the  resources,  personnel, 
expertise,  knowledge  and  ex^rience  of 
both  State  and  Fedml  wildUe  a^fnrit^ 

Section  18.56 

This  section  provides  procedures  for 
the  monttnriag  and  review  of  the  State 
management  pro^-aai.  Under  sectioo 
109(e)  of  die  Act  16  U.S.C.  1379(eV  the 
Director  has  the  responsibility,  after 
management  authodty  has  been 
returned  to  the  State,  to  monitor  the 
State's  implementatioo  of  its  program. 
To  facilitate  this  review  process,  the 
State  is  required  to  submit  an  annual 
report  OB  its  management  of  the  species, 
and  shaH  make  a  report  pursuant  to 
paragraph  (c)  of  this  section  whenever 
either  of  the  two  events  listed  in  that 
subsection  occur. 

Paragraph  (b)  define*  Ike  components 
of  the  annual  report  Any  substantive 
changes  in  ^e  State  laws  or  regulations 
provided  in  the  original  request  pivsnant 
to  5 18.53(b)  and.  in  the  case  of  Alaska. 
§  18.53(d),  must  be  described  in  the 
annual  report  Tlie  report  should  indade 
a  discussion  of  how  sudi  changes  affect 
implementation  of  the  management 
program.  However,  the  extent  of  each 
discussion  should  be  proportional  to  the 
importance  of  that  change.  For  example, 
a  change  in  rulemaking  procedures 
(§  18.53(b)(6)(iv))  will  require  less 
attention  than  a  change  in  laws 
originally  provided,  pursuant  to 
§  18.53(b)(2),  concerning  the  take  of  the 
species. 

Other  than  paragraph  (b)(1),  all  other 
categories  of  information  are  limited  by 
qualifiers  such  as  "pertinent"  and 
"significaAt"  or  simply  seek  inforaiation 
in  summary  form.  Ilius,  the  information 
provided  need  not  be  exhaustive,  but 
should  be  sufficiently  detailed  and 
complete  to  provide  the  Director  with  a 
fair  assessment  of  the  administration  of 
the  State  managemMrt  program. 

Paragraph  (c)  of  this  section  requires 
the  State  to  file  a  report  when  either  of 
two  specified  events  occurs.  These 
events  concern  either  the  very 
foundaticm  of  the  State  mnnagam^^t 
program  or  the  status  of  the  species 
itself  and  therefore  require  immediate 
review  by  the  Director. 

A  report  submitted  pursuant  to 
paragraph  (c)  should  describe  the  event 
and  how  it  affects  marine  mammal 
management  The  extent  of  discussion 
should  correspond  to  the  magnitude  of 
the  problem  for  either  the  State 
management  program  xa  the  status  vi 
the  species.  For  example,  a  change  in 
regulatory  procedures  for  acquiring  and 
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evaluating  data  relating  to  OSP 
(§  l&53(b)(3)]  would  in  most  cases 
require  less  discussion  than  a  statutory 
or  regulatory  amendment  allowing  take 
in  excess  of  the  maximum  allowable 
take  determined  pursuant  to  §  18.54 
(§18.53(b)(2)(iii)). 

Paragraph  (d)  of  9  IB-Se  provides  that 
all  components  of  the  State  management 
program  as  well  as  annual  reports 
submitted  pursuant  to  S  18.56(b)  and 
reports  submitted  pursuant  to  §  18.56(c) 
will  be  available  for  inspection  and 
copying  at  the  Division  of  Wildlife 
Management.  U.S.  Fish  and  Wildlife 
Service,  Washington,  D.C. 

Section  18.57 

This  section  provides  procedures  and 
standards  for  the  Director's  review  of 
state  management  of  a  species  of  marine 
mammals.  In  addition,  this  section 
provides  procedures  for  the  voluntary 
return  of  management  to  the  Director  by 
the  state. 

The  Director's  direct  review  of  state 
management  begins  upon  receipt  of  any 
substantial  factual  information 
suggesting  that  the  State  management 
program  is  not  being  implemented  or  is 
being  implemented  inconsistent  with  the 
Act,  the  reguJations  of  this  subpart  or 
the  State's  request  for  return  of 
management  authority. 

Upon  receipt  of  any  such  information, 
the  Director  will  make  a  determination 
of  whether  or  not  the  State  has 
continued  to  comply  with  the  Act,  the 
regulations  of  subpart  F  of  Part  18  and 
the  State's  request  for  return  of 
management  authority.  If  the  Director's 
determination  is  that  the  State  is  no 
longer  in  compliance,  the  State  will  be 
informed  of  the  Service's  intent  to 
revoke  management  authority  and  the 
bases  for  the  determination.  The 
Director  will  also  publish  in  the  Federal 
Register  a  notice  of  intent  to  revoke 
management  authority.  A  public  hearing 
wrill  be  held  if  requested  by  the  State  or 
otherwise  determined  by  the  Director  to 
be  necessary.  The  State  will  be  provided 
an  opportiuiity  to  consult  on  the 
deficiencies  in  State  management  which 
caused  the  Director's  detemination  and 
the  necessary  remedial  measures.  If  the 
State  fails  to  take  the  necessary 
remedial  measures  within  90  days  of  the 
notice  of  intent  to  revoke  provided  by 
the  Director,  the  Director  shall  revoke 
management.  The  Director  will  then 
manage  the  concerned  species  in 
accordance  with  the  Act  and  the 
regulations  of  Part  18. 

Paragraph  (b)  of  this  section  provides 
procedures  for  the  voluntary  retiUTi  of 
management  authority  to  the  Director  by 
the  State.  The  State  need  only  notify  the 
Director  of  its  intent  to  return 


management.  Unless  the  Director 
determines  that  an  emergency  exists 
which  requires  immediate  assumption  of 
management  authority,  the  Director  will 
publish  a  Notice  in  the  Federal  Register 
between  30  and  60  days  after  receiving 
notice  from  the  State.  This  Notice  will 
act  as  the  formal  assumption  of 
management  authority  by  the  Director. 
As  with  the  revocation  of  management 
authority,  the  Director  will  then  manage 
the  concerned  species  of  marine 
mammals  pursuant  to  the  Act  and  the 
regulations  of  Part  18. 

Paragraph  (b)(2)  of  this  section 
provides  procedures  to  be  followed  in 
the  event  that  the  implementation  of  any 
aspect  of  the  State  management  program 
is  enjoined  by  court  order.  Within  30 
days  of  the  injunction  the  State  is  to 
evaluate  the  effect  of  the  injtmction  on 
State  management  of  the  species  and 
notify  the  Director.  If  the  State 
determines  that  the  injiuiction  precludes 
effective  conservation  of  the  species 
under  the  management  program,  the 
notice  is  treated  as  a  notice  of  intent  to 
return  management  pursuant  to 
S  18.57(b)(1).  ff  the  State  determines  that 
the  injunction  does  not  preclude 
effective  conservation  of  the  species,  the 
notice  is  treated  as  a  report  submitted 
pursuant  to  §  18.5e(c)(l)  and  reviewed 
pursuant  to  9 18.57(a]. 

Section  18.58 

This  section  provides  notification  of 
the  States  to  which  management  have 
been  returned.  Accordingly,  it  will  be 
updated  from  time  to  time  when 
management  has  been  returned  to  a  new 
State  or  for  a  new  species. 

National  Environmental  Policy  Act 

A  draft  environmental  assessment  has 
been  prepared  in  conjunction  with  this 
proposal  It  is  on  file  in  the  Division  of 
Wildlife  Management,  Room  506, 
Matomic  Building,  1717  H  Sti-eet  NW, 
Washington,  D.C.  20240,  and  may  be 
examined  by  appointment  during  regular 
business  hours.  Based  on  the  draft 
envirormiental  assessment,  the  Director 
has  determined  that  the  proposed  rules 
would  not  be  a  major  Federal  action 
significanUy  affecting  the  quaUty  of  the 
human  environment  within  the  meaning 
of  section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1960,  42 
U.S.C.  4332(C).  A  determination  will  be 
made  at  the  time  of  final  rulemaking  as 
to  whether  the  final  regulation  is  a  major 
Federal  Action  significantiy  affecting 
the  quality  of  the  human  environment 
within  the  meaning  of  that  section. 

Primary  Author 

The  primary  author  of  this  proposal  is 
Frank  ].  Ruswidc,  Jr.,  Division  of 


Conservation  and  Wildlife,  OfRce  of  the 
Solicitor,  Department  of  the  Interior. 

Note, — ^The  Department  of  the  Interior  has 
determined  that  this  is  not  a  major  rule  and 
does  not  require  preparation  of  a  regulatory 
analysis  under  Executive  Order  12291. 

The  Department  has  also  determined  that 
this  rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility  Act 
These  determinations  are  discussed  in  more 
detail  in  a  Determination  of  Effects  which  has 
been  prepared  by  the  U.S.  Fish  and  Wildlife 
Service. 

The  information  collections  contained  in 
this  proposed  regulation  are  not  subject  to 
Office  of  Management  and  Budget  clearance 
under  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3507]  since  there  are  fewer  than  ten 
respondents  annually.  The  regulation  applies 
only  to  the  States  of  Alaska,  Florida, 
California,  Oregon,  and  Wasliington. 

List  of  Sub}ect8  in  50  CFR  Fait  18 

Administrative  practice  and 
procedure,  Alaska,  Intergovernmental 
Relations,  Export,  Imports, 
Transportation,  and  Marine  mammals. 

Proposal  of  Regulation 

PARTIS— MARINE  MAMMALS 

Accordingly,  it  is  hereby  proposed  to 
amend  50  CFR  Part  18,  by: 
Subpart  F  is  revised  as  follows: 

8ut)p«1  F— Transfer  of  Management 
Authority  to  the  States 

18.51  Purpose  and  scope  of  regulations. 

18.52  Definitions. 

18.53  Review  and  approval  of  State  request 
for  return  of  management  authority. 

18.54  Determinations  and  hearings  under 
Section  109(c)(2). 

18.55  State  and  Federal  responsibilities 
after  transfer  of  management  authority. 

18.56  Monitoring  and  review  of  state 
management  program. 

18.57  Revocation  and  return  of  state 
management. 

18.58  List  of  states  to  which  management 
has  been  returned. 

Subpart  F— Transfer  of  Management 
Authority  to  States 

Note. — ^The  information  collections 
contained  in  this  Subpart  F  are  not  subject  to 
Office  of  Management  and  Budget  clearance 
under  44  U.S.C.  3507  since  there  are  fewer 
than  ten  respondents  annually. 

9  18.51    Purpose  and  scope  of  regulations. 

The  regulations  contained  in  this 
subpart  implement  section  109  of  the 
Act  which  provides  for  the  transfer  of 
marine  mammal  management  authority 
to  the  States. 

(a)  The  regulations  of  this  subpart  set 
forth  the  procedures  for  the  transfer  of 
marine  mammal  management  authority 
to  a  State,  the  form  and  minimum 
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requirements  of  a  State  application  for 
tiie  transfer  of  management  authority, 
the  relationship  between  Federal  and 
State  wildlife  agencies  both  prior  and 
subsequent  to  the  transfer  of 
management  authority,  and  the 
revocation  and  return  of  management 
authority  back  to  the  States. 

(b)  Nothing  in  this  subpart  shall 
prevent  (1)  the  taking  of  a  marine 
mammal  by  or  on  behalf  of  a  Federal. 
State  or  local  government  official,  in 
accordance  with  S  18.22  of  this  part,  or 
(2)  the  adoption  or  enforcement  of  any 
State  law  or  regulation  relating  to  any 
marine  mammal  taken  before  December 
21. 1972. 

§18.52    Definitions. 

The  following  definitions  apply  to  this 
part. 

(a)  "Optimum  Sustainable  Population" 
or  "OSF*  means  a  population  size  which 
falls  within  a  range  from  the  population 
level  of  a  given  species  or  stock  which  is 
the  largest  supportable  within  the 
ecosystem  to  the  population  level  that 
results  in  maximum  net  productivity. 
Maximum  net  productivity  is  the 
greatest  net  annual  increment  in 
population  numbers  or  biomass  resulting 
from  additions  to  the  population  due  to 
reproduction  and/or  growth  less  losses 
due  to  natural  mortality. 

(b)  "State  management  program" 
means  existing  and  proposed  State  laws, 
regulations,  policies  and  other 
authorities  which  form  the  framework 
for  the  conservation  of  a  species  of 
marine  mammals. 

(c)  "State  regulation"  means  the 
whole  or  part  of  a  State  agency 
statement  of  general  or  particular 
applicabihty  and  fuhire  effect  designed 
to  implement  interpret  or  prescribe  law 
or  policy  or  describing  the  organization, 
procedure,  or  practice  requirements  of  a 
State  agency  and  which  is  duly 
promulgated  in  accordance  with 
established  procedure. 

§  18.53    Review  and  approval  of  State 
request  for  management  auttiortty. 

(a)  Any  State  may  request  the  transfer 
of  marine  mammal  management 
authority  for  a  species  of  marine 
mammals  by  submitting  a  written 
request  to  the  Director,  U.S.  Fish  and 
Wildlife  Service.  The  request  must 
include: 

(1)  Copies  of  existing  and  proposed 
laws,  regulations,  policies  and  other 
authorities  of  State  law  which  comprise 
those  aspects  of  the  State  management 
program  outlined  in  paragraph  (b)  of  this 
section,  and,  in  the  case  of  Alaska, 
paragraph  (d)(1)  of  this  section; 

(2)  A  narrative  discussion  of  the  laws, 
regidations.  policies  and  other 
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authorities  which  comprise  those 
aspects  of  the  State  management 
program  ouUined  in  paragraph  (b)  of  this 
section,  and.  in  the  case  of  Alaska, 
paragraph  (d)  of  this  section,  which 
explains  the  program  in  terms  of  the 
requirements  of  the  Act  and  the 
regulations  of  this  subpart  and 

(3)  Supplemental  information  as 
required  by  paragraph  (c)  of  this  section. 

(b)  A  request  for  transfer  of  marine 
mammal  management  authority  will  not 
be  approved  unless  it  contains  the 
following: 

(1)  The  scientific  and  common  names 
and  estimated  range  of  the  species  of 
marine  mammals  subject  to  the  State 
management  program. 

(2)  Provisions  concerning  the  take  of 
marine  mammals  that — 

(i)  Require  that  the  taking  of  marine 
mammals  be  humane  as  defined  by 
section  3(4)  of  the  Act 

(u)  Prohibit  the  taking  of  marine 
mammals  until  the  following  have 
occurred: 

(A)  The  State,  pursuant  to  the 
requirements  of  S  18.54  of  this  subpart 
has  determined  that  the  species  is  at  its 
Optimum  Sustainable  Population  (OSP)  '^ 
and  the  maximum  number  of  animals 
that  may  be  taken  without  reducing  the 
species  below  its  OSP  and,  in  the  case 

of  Alaska,  the  maximum  number  that 
can  be  taken  for  subsistence  uses  while 
allowing  the  species  to  increase  toward 
ite  OSP; 

(B)  The  determination  as  to  OSP  and 
maximum  take  are  final  and 
implemented  imder  State  law; 

(C)  And  a  cooperative  allocation 
agreement  if  required  under  S  18.55(a) 
of  this  subpart  is  implemented: 

(iii)  Protdbit  take  in  excess  of  the 
maximum  number  of  animnlff  that  may 
be  taken  as  determined  pursuant  to 
S  18.54  of  this  subpart  provided  that  for 
Alaska,  subsistence  take  may  be 
allowed  in  accordance  with  paragraph 
(d)(l](i)  of  this  section; 

(iv)  Prohibit  take  that  is  for  scientific 
or  public  display  purposes  except  such 
take  by  or  on  behalf  of  the  State,  or 
pursuant  to  a  Federal  permit  issued 
under  {  1&31  of  this  part  and 

(v)  Regulate  the  incidental  taking  of 
the  species  in  a  manner  consistent  with 
section  101(a)  (2).  (4)  and  (5)  of  the  Act 
and  Federal  regulation,  if  any. 

(3)  Procedures  for  acquiring  and 
evaluating  data  and  other  new  evidence 
relating  to  OSP  of  the  species  and  the 
maximum  allowable  take,  and  if 
required  on  the  basis  of  such  evaluation, 
for  amending  detenninations  as  to  OSP 
and  maximum  take  and  restricting  take 
accordingly. 

(4)  Procedures  for  the  resolution  of 
differences  between  the  State  and  the 


Service  that  might  arise  during  the 
development  of  a  cooperative  allocation 
agreement  pursuant  to  (  l&55(a)  of  this 
subpart 

(5)  Procedures  for  the  submission  of 
an  annual  report  meeting  the 
requiremente  of  $  18.56(b)  of  this 
subpart  to  the  Service  regarding  the 
administration  of  the  State  management 
program  during  the  reptnting  period. 

(6)  A  description  ot 

(i)  The  organization  of  State  offices 
involved  in  the  administration  and 
enforcement  of  the  State  management 
program; 

(ii)  Any  permit  system  relating  to 
marine  mammals,  the  laws  that  apply  to 
such  permits,  and  the  procedures  to  be 
used  in  granting  or  withholding  such 
permits; 

(iii)  State  laws  and  procedures 
relating  to  judicial  review  of 
administrative  decisions  as  they  relate 
to  the  State  management  program; 

(iv)  State  laws  and  procedures 
relating  to  administrative  rulemaking  as 
they  relate  to  the  State  management 
program; 

(c)  In  addition  to  the  aspects  of  the 
State  management  program  required  to 
be  submitted  by  paragraph  (b)  of  this 
section,  the  State  shall  submit 
information,  in  summary  form,  relating 
to: 

(1)  The  anticipated  staffing  and 
funding  of  State  offices  involved  in  the 
administration  and  enforcement  of  die 
State  management  program; 

(2)  Anticipated  research  and 
enforcement  activities  relating  to 
conservation  of  the  species  for  wfaidi 
management  authori^  is  sought  and 

(3)  Such  other  material  and 
information  as  the  Director  may  request 
or  which  the  State  may  deem  necessary 
or  advisable  to  demonstrate  the 
compatibility  of  the  State  management 
program  with  the  policy  and  purposes  of 
the  Act  and  the  rules  and  regulations 
issued  thereunder. 

(d)  In  addition  to  the  requirements 
contained  in  paragraphs  (b)  and  (c)  of 
this  section,  a  request  for  the  transfo-  of 
marine  mammal  management  authority 
by  the  State  of  Alaska  must  contain  the 
following: 

(1)  Provisions  concerning  the  take  of 
marine  mammals  that  provide  for 
subsistence  use  of  the  species  as  defiined 
in  section  109(f)(2)  of  the  Act  by  rural 
Alaska  residents  in  the  following 
manner 

(i)  Subsistence  uses  are  to  be  the 
priority  consumptive  use  of  the  species; 

(ii)  Non-subsistence  consumptive  uses 
are  to  be  authorized  only  if  the 
appropriate  State  agency  finds,  on  the 
basis  of  the  administrative  record  for 
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the  rule  authorizing  non-subsistence 
consumptive  use,  that  such  non- 
subsistence  consumptive  use  will  have 
no  significant  adverse  impact  upon 
subsistence  uses  of  the  species  and  the 
regulation  of  non-subsistence 
consumptive  use  will,  to  the  n\9ximum 
extent  practicable,  provide  economic 
opportunities  for  the  resident 
subsistence  users  of  the  rural  coastal 
villages  in  Alaska; 

(iii)  Subsistence  use  is  to  be 
accomplished  in  a  non-wasteful  manner; 

(iv)  U  the  species  is  below  OSP. 
subsistence  use  may  be  allowed  only  to 
the  extent  of  the  maximum  level  of  take, 
if  any,  which  will  permit  the  species  to 
increase  toward  OSP;  and 

(v)  If  restriction  of  subsistence  uses  is 
required,  restriction  is  to  be  based  upon 
the  customary  and  direct  dependence 
upon  the  species  as  a  mainstay  of 
livelihood,  local  residency,  and  the 
availabihty  of  alternative  resources. 

(2)  A  description  of  the  types  of 
economic  opportunities  to  be  provided 
to  resident  subsistence  users  of  rural 
coastal  villages  in  the  event  non- 
subsistence  consumptive  uses  of  marine 
mammals  will  be  allowed,  and  the 
procedures  to  be  used  in  providing  these 
economic  opportunities. 

(e)  To  assist  States  in  preparing  the 
State  management  program  for 
submission,  the  Director  will  at  the 
written  request  of  any  State,  make  a 
preliminary  review  of  any  aspects  of  the 
State  management  program.  This  review 
will  be  advisory  in  nature  and  shall  not 
be  binding  upon  the  Director. 
Notwithstanding  preliminary  review  by 
the  Director,  once  any  proposed  aspects 
of  the  State  management  program  have 
been  prepared  and  submitted  in  final 
form,  they  shall  be  subject  to  final 
review  and  approval  imder  paragraphs 
(f)  through  [h]  of  this  section. 

(f)  Upon  receipt  of  a  request  submitted 
in  accordance  with  paragraph  (a)  of  this 
section,  the  Director  will  publish  in  the 
Federal  Register  a  notice  stating  that  the 
State  management  program  under 
review  will  be  available  for  inspection 
at  the  locations  stated  in  the  notice,  and 
providing  information  on  how  copies 
may  be  obtained.  The  notice  will  also 
provide  that  written  data,  views, 
comments,  or  requests  for  an  informal 
public  hearing  on  the  State  management 
program  may  be  submitted  to  the 
Director  within  the  time  specified  in  the 
notice. 

(g)  The  Director  shall  approve  the 
request  for  transfer  of  the  management 
if,  after  consideration  of  the  materials 
provided  pursuant  to  this  section  and 
public  comment  received  on  such 
material,  he  determines  that  the  State 
has  developed  and  will  implement  a 


program  for  the  conservation  of  the 
species  that  is  consistent  with  the 
provisions,  purposes,  policies  and  goals 
of  the  Act,  international  treaty 
obligations  and  the  regulations  of  this 
part 

(h)  Notwithstanding  the  provisions  of 
paragraph  (g)  of  this  section,  the  State 
may  not  exercise  management  authority, 
which  is  retained  by  the  Director,  until 
such  time  as  the  determinations  required 
by  S  18.54  of  this  part  are  final  and 
implemented  under  State  law,  and,  if  a 
cooperative  allocation  agreement  for  the 
species  is  required  under  §  18.55(a)  of 
this  part,  such  agreement  is 
implemented.  At  such  time  of  final 
implementation,  the  Director  shall 
publish  in  the  Federal  Register  a  notice 
transferring  management  of  the  species 
to  the  State. 

§  18^    OalenninatkMis  and  hearings 
undOT  Section  109(c)(2). 

(a)  Introduction.  In  order  to  gain 
approval  of  its  marine  manmial 
management  program  the  State  must 
provide  for  a  process,  consistent  with 
Section  109(c)(2)  of  the  Act.  to  determine 
the  optimum  sustainable  population  of 
the  species  and  the  maximum  number  of 
animals  that  may  be  taken  from  species 
it  manages.  The  State  process  must  be 
completed  before  the  State  may  exercise 
any  management  authority  over  the 
subject  marine  mammals  and  it  must 
include  the  elements  set  forth  below. 

(b)  Basis,  purpose,  and  scope.  The 
process  set  forth  in  this  section  is 
applicable  to  end  required  for  only  the 
determinations  of  the  OSP  of  the  species 
and  maximiun  number  that  may  be 
taken  without  reducing  it  below  its  OSP 
and,  in  the  case  of  Alaska  if  the  species 
is  below  OSP,  the  maximum  number  of 
animals  that  may  be  taken,  if  any.  for 
subsistence  uses  without  preventing  the 
species  from  increasing  toward  its  OSP. 
The  State  need  not  allow  the  maximum 
take,  as  determined  in  accordance  with 
this  process,  that  is  biologically 
permissible.  The  State  may  set  and 
change  regulations  establishing  bag 
limits,  quotas,  seasons,  areas,  manner  of 
take,  etc.  within  the  maximum 
biologically  permissible  take  pursuant  to 
its  other  ndemaking  criteria,  authority, 
and  procedures.  Compliance  with  the 
process  set  forth  in  this  section  would 
not  be  required  again  unless  the  State 
proposes  to  modify  its  determinations  of 
the  statue  of  the  species  with  respect  to 
its  OSP  or  the  maximum  permissible 
take  fit>m  that  species. 

(c)  Initial  determinations  by  the  State. 
The  State  agency  with  management 
authority  for  the  species  of  marine 
mammals  shall  make  initial 
determinations  on  the  basis  of  the  best 
scientific  evidence  available  of:  (1) 


Whether  or  not  it  is  at  iU  OSP;  (2)  if  so. 
the  maximum  number  of  that  species 
that  may  be  taken  without  reducing  it 
below  its  OSP;  and  (3)  if  not,  in  the  case 
of  Alaska,  the  maximum  number  of 
animals  that  may  be  taken,  if  any,  for 
subsistence  uses  without  preventing  the 
species  from  increasing  toward  its  OSP. 

(d)  Notice  and  review  of  initial 
determinations  and  request  for  hearing. 
The  State  agency  shall  provide  notice  of 
its  initial  determinations  to  the  Director 
and  the  public  and  shall  provide  access 
to  or  copies  of  the  docimientation 
supporting  its  determinations  to  the 
Director  and  the  public.  The  State 
agency  shall  indicate  in  the  notice  of  its 
initial  determinations  the  location(s) 
and  hours  during  which  such 
documentation  may  be  inspected  and 
the  costs,  if  any,  of  copies  of  such 
documentation.  The  State  agency  shall 
also  indicate  in  the  notice  that  any 
interested  person  may  request  a  hearing 
regarding  the  initial  determinations  and 
shall  provide  a  reasonable  time  to 
request  the  hearing  of  not  less  than  30 
days  after  the  notice,  taking  into 
accotmt  the  time  required  to  advise  the 
public  of  the  initial  determinations  and 
to  make  the  supporting  documentation 
readily  available  to  interested  persons 
for  their  consideration.  If  a  request  for  a 
hearing  is  not  made  within  the 
prescribed  time  period,  the  initial 
determinations  shall  be  treated  as  final 

(e)  Notice  of  hearing.  If  a  request  for  a 
hearing  is  made  within  the  prescribed 
time  period  by  any  interested  person, 
the  State  agency  shall  provide  notice  of 
the  hearing  to  the  Director  and  the 
public  not  less  than  30  days  in  advance 
of  the  scheduled  date(s).  The  notice 
shall  include  the  datejs),  location(s).  and 
purpose  of  the  hearing,  a  recitation  of 
the  initial  determinations,  the  name(s)  of 
the  person(8)  who  will  preside  at  the 
hearing,  and  the  manner  and  date  by 
which  interested  persons  must  notify  the 
State  agency  or  presiding  officer(s)  of 
their  desire  to  participate  in  the  hearing. 
The  State  shall  also  make  available  and 
distribute  upon  request  a  list  of 
witnesses  and  a  description  of  the 
documentation  and  other  evidence  that 
will  be  relied  upon  by  the  State's 
witnesses  in  support  of  its  initial 
determinations  sufflcientiy  in  advance 
of  the  hearing  date  so  as  to  allow 
interested  persons  to  prepare  questions 
and  supporting  or  rebuttal  testimony  for 
the  hearing. 

(f)  Conduct  of  the  hearing.  (1)  The 
hearing  shall  be  publicly  conducted  and 
reported  verbatim  by  an  official 
reporter. 

(2)  The  State  shall  sponsor  all  written 
documentation  in  support  of  its  initial 


Federal  Register  /  Vol.  47.  No.  92  /  Wednesday.  May  12.  1982  /  Proposed  Rules 


20515 


determinations  with  witnesses  who  are 
able,  by  virtue  of  training  and 
experience,  to  respond  fully  to  cross- 
examination  regarding  the  facts  and 
conclusions  contained  therein  provided 
that,  except  by  agreement  of  the  parties, 
the  State  agency  may  not  call  any 
witnesses  or  introduce  any 
documentation  into  the  record  unless 
the  advance  notice  requirements  of 
paragraph  (e)  of  this  section  are  met 
with  respect  to  such  witnesses  or 
documentation. 

(3)  Any  interested  person  who  has 
notified  the  State  agency  of  his  desire  to 
participate  in  the  hearing  pursuant  to 
paragraph  (e)  of  this  section  may 
participate  in  the  hearing  by  presenting 
oral  or  written  testimony  or  cross- 
examining  witnesses  of  other  parties 
with  respect  to  matters  relevant  to  the 
State's  initial  determinations,  provided 
that  any  such  written  documentation 
must  be  sponsored  by  a  witness  who  is 
able,  by  virtue  of  training  and 
experience,  to  respond  fully  to  cross- 
examination  regarding  the  facts  and 
conclusions  contained  therein. 

(4)  The  presiding  offlcer(s)  shall 
conduct  the  hearing  in  accordance  with 
such  other  rules  of  evidence,  criteria, 
and  procedures  as  are  necessary  and 
appropriate  for  the  expeditious  and 
effective  determination  of  the  issues. 
The  presiding  officer(s)  may  provide  for 
oral  argument  and/or  written  briefs  at 
the  end  of  the  hearing. 

(5)  Final  determinations  on  the  issues 
specified  in  paragraph  (c)  of  this  section 
must  be  supported  by  the  best  available 
scientiBc  information  so  as  to  insure 
that  any  taking  will  be  consistent  with 
the  maintenance  of  OSP. 

(g)  Review  of  the  hearing  record  and 
final  determinations.  (1)  The  State 
agency  may  provide  for  either  (i) 
Review  and  evaluation  of  the  hearing 
record  by  the  presiding  officerfs)  and 
transmittal  by  the  presiding  officer(s)  of 
recommended  final  determinations  to 
the  decision-maker(s)  in  the  State 
agency;  or  (ii)  review,  and  evaluation,  of 
the  hearing  record,  and  final 
determinations  by  the  presiding 
officer(s):  or  (iii)  review  and  evaluation 
of  the  hearing  record  and  final 
determinations  by  the  State  agency 
without  benefit  of  any  recommendations 
by  the  presiding  offlcer(s).  In  any  event 
the  final  determinations  by  the  State 
agency  and/ or  the  presiding  officerfs) 
must  be  made  solely  on  the  basis  of  the 
record  developed  at  the  hearing.  The 
State  agency  may  not  rely  on  oral  or 
written  evidence  which  was  not 
presented  at  the  hearing  and  made 
available  to  the  parties  for  cross- 
examination  and  rebuttal  testimony. 
Any  such  oral  or  written  information 


transmitted  to  the  presiding  officer(s)  or 
other  members  of  the  State  agency 
responsible  for  the  final  determinations 
shall  be  treated  as  ex  parte 
communications  and  may  not  be 
considered  part  of  the  record  for 
decision. 

(2)  The  State  agency  shall  make  final 
determinations  of  the  issues  set  forth  in 
paragraph  (c)  of  this  section  and  shall 
include  in  its  statement  of  final 
determinations  a  statement  of  findings 

■»  and  conclusions  and  the  reasons  or 
basis  therefor. 

(3)  The  State  agency  shall  advise  the 
Director  and  the  pubhc  of  its  final 
determinations  and  shall  provide  access 
to  or  copies  of  its  decision  document 

{h)  Judicial  review.  The  State  agency's 
final  determinations  after  a  hearing 
must  be  supported  by  substantial 
evidence  in  the  record  of  the  hearing. 
Opportimity  for  judicial  review  of  the 
State  agency's  final  determinations  must 
be  available  under  State  law.  The  scope 
of  judicial  review  shall  be  equivalent  to 
that  provided  for  in  5  U.S.C  706  (2)  (A) 
through  (E). 

§1S.5S    State  and  Faderal  responsiMNties 
after  transfer  of  managwwnt  auttwrity. 

(a)  After  determinations  required  by 
5  18.54  of  this  subpart  have  been  made 
in  respect  to  a  species  whose  range 
extends  beyond  the  territorial  waters  of 
the  State,  the  State  shall  not  exercise 
management  authority  until  a 
cooperative  agreement  with  the 
Secretary  has  been  signed  and 
implemented.  The  cooperative 
allocation  agreement  shall  provide 
procedures  for  allocating,  on  a  timely 
basis,  the  maximum  amount  of  take  as 
determined  by  the  State  pursuant  to 

§  18.54  of  this  subpart.  Such  allocation 
shall  give  first  priority  to  incidental  take 
within  the  zone  described  in  section 
3{14)  (B)  of  the  Act  as  provided  for 
under  section  101(a)  of  the  Act  except 
that  in  the  case  of  Alaska,  first  priority 
shall  be  given  to  subsistence  use. 

(b)  For  those  species  to  which 
paragraph  (a)  of  this  section  applies,  the 
State  may  request  the  Director  to 
regulate  the  taking  of  the  species  within 
the  zone  described  in  section  3(14)  (B)  of 
the  Act  for  subsistence  uses  and/or 
hunting  in  a  manner  consistent  with  the 
regulation  by  the  State  of  such  taking 
within  the  State.  If  such  a  request  is 
made,  the  Director  shall  adopt  and 
enforce  within  such  zone,  such  of  the 
State's  regulatory  provisions  as  the 
Director  considers  to  be  consistent  with 
the  administration  within  such  zone  of 
section  101(a)  of  the  Act. 

(c)  If  management  authority  for  a 
species  has  been  returned  to  a  State 
pursuant  to  this  subpart,  the  Director 


shall  provide  to  the  State  an  opportunity 
to  review  all  requests  for  permits  to 
remove  live  animals  from  habitat  within 
the  State  for  scientific  research  or  public 
display  purposes.  If  the  State  finds  that 
issuance  of  the  permit  would  not  be 
consistent  with  its  management  program 
for  the  species: 

(1)  The  State  shall  so  inform  the 
Director  within  30  days  of  its  receipt  of 
the  application  and  the  Director  shall 
not  issue  the  permit  and 

(2)  The  Director  shall  provide  to  the 
permit  applicant  and  the  State  an 
opportunity  to  adjust  the  permit 
application  or  otherwise  reconcile  it 
with  the  State  management  program  for 
the  species. 

(d)  After  management  of  a  species  has 
been  returned  to  the  State,  State  and 
Federal  authorities  shall  cooperate  to 
the  maximimi  extent  practiable  in 
conserving  the  species  of  marine 
mammals. 

§1836    Monitoring  and  ravtew  of  State 
manaoement  program. 

(a)  The  Director  has  responsibility  to 
monitor  and  review  all  State 
management  programs  approved 
pursuant  to  this  subpart 

(b)  In  order  to  facilitate  such  review, 
each  State  to  which  management 
authority  has  been  returned  shall  submit 
an  annual  report  not  later  than  120  days 
after  the  close  of  such  State's  first  full 
fiscal  or  calendar  year  following  the 
effective  date  of  the  Director's  approval 
of  the  State  management  program,  and 
at  the  same  time  each  following  year,  or 
at  such  other  time  as  may  be  agreed 
upon.  The  report  shall  contain  the 
following  information  current  for  each 
reporting  period; 

(1)  Any  changes  in  the  State  laws  or 
regulations  which  comprise  those 
aspects  of  the  State  management 
program  submitted  pursuant  to 

S  18.53(b),  and,  in  the  case  of  Alaska. 
S  18.53(d),  of  this  subpart 

(2)  Pertinent  new  data  on  the  marine 
mammal  species  or  the  marine 
ecosystems  in  question  including  a 
summary  of  the  status,  trend  and 
general  health  of  the  species: 

(3)  A  summary  of  available 
information  relating  to  takings  under  the 
State  management  program: 

(4)  A  summary  of  State  actions  to 
protect  the  species'  habitat 

(5)  A  summary  of  all  State  research 
activity  oo  the  species; 

(6)  Any  significant  changes  in  the 
information  provided  with  the  original 
request  for  transfer  of  management 
authority; 

(7)  A  summary  of  all  enforcement 
activity. 
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(8)  A  summary  of  present  budget  and 
staf^g  for  the  marine  mammal 
activities  in  the  categories  of  research, 
management  and  enforcement; 

(9)  Any  other  information  which  the 
Director  may  request,  or  which  the  State 
deems  necessary  or  advisable  to 
facilitate  review  by  the  Director  of  State 
management  of  the  species. 

(c)  Each  State  having  an  approved 
management  program  shall  file  a  report 
whenever  any  of  the  following  occurs: 

(1)  Any  change  in  a  relevant  State  law 
or  regulation  (amendments,  repealers,  or 
new  legislation  or  regulations)  as 
submitted  pursuant  to  paragraphs  (b)(2) 
through  (b)(5).  and.  in  the  case  of 
Alaska,  paragraph  (d)(1),  of  §  18.53  of 
this  subpart  that  may  impair  the  State's 
ability  to  implement  the  program; 

(2)  Any  significant  natural  or 
manmade  occurrence  or  any  new 
scientific  information  that  may  warrant 
reconsideration  of  the  determinations 
made  pursuant  to  §  18.54  of  this  subpart. 

(d)  All  components  of  the  State 
request  for  return  of  management 
authority,  as  well  as^  annual  reports 
submitted  under  paragraph  (b)  of  this 
section  and  reports  submitted  under 
paragraph  (c)  of  this  section,  shall  be 
available  for  inspection  and  copying  at 
the  Division  of  Wildlife  Management, 
U.S.  Fish  and  Wildlife  Service, 
Washington.  D.C.  20240. 

§  18.57    Revocation  and  return  of  State 
manaQement. 

(a)  Revocation  of  management.  The 
Director  has  the  responsibility  to  review 
management  of  a  species  returned  to  a 
State  under  this  subpart  and  to 
determine  whether  or  not  the  State 
management  program  continues  to 
comply  with  the  requirements  of  the 
Act,  this  subpart  and  the  State's  request 
for  return  of  management  authority  as 
submitted  pursuant  to  §  18.53  of  this 
subpart. 

(1)  Upon  receipt  of  any  substantial 
factual  information  suggesting  that  the 
State  management  program  is  not  being 
implemented  or  is  being  implemented  in 
a  manner  inconsistent  with  the  Act,  this 
subpart,  or  the  State's  request  for  return 
of  management  authority,  the  Director 


shall,  as  soon  as  practicable,  determine 
whether  or  not  the  State  continues  to 
comply  with  the  requirements  of  the 
Act,  this  subpart  and  the  State's  request 
for  return  of  management  authority. 

(2)  Whenever  pursuant  to  a  review  as 
specified  in  paragraph  (a)(1)  of  this 
section,  the  Director  determines,  that 
any  substantial  aspect  of  the  State 
management  program  is  not  in 
compliance  with  the  requirements  of  the 
Act,  this  subpart  or  the  State's  request 
for  return  of  management  authority,  he 
shall  provide  written  notice  to  the  State 
of  his  intent  to  revoke  management 
authority,  together  with  a  statement  in 
detail,  of  those  actions  or  failures  to  act 
upon  which  such  intent  to  revoke  is 
based.  The  Director  shall  publish  notice 
of  such  intent  to  revoke  in  the  Federal 
Register  and  shall  conduct  an  informal 
public  hearing  on  the  matter  if  requested 
by  the  State  or  if  he  otherwise 
determines  it  to  be  necessary,  and  he 
shall  provide  to  the  State  an  opportunity 
for  consultation  between  him  and  the 
State  concerning  such  actions  or  failures 
and  necessary  remedial  actions  to  be 
taken  by  the  State. 

(3)  If  within  90  days  after  notice  is 
provided  under  subparagraph  (a)(2)  of 
this  section,  the  State  has  not  taken  such 
remedial  measures  as  are  necessary,  in 
the  judgment  of  the  Director,  to  bring  the 
State  management  program  into 
compliance  with  the  provisions  of  the 
Act  this  subpart  and  the  State's  request 
for  return  of  management  authority,  the 
Director  shall  revoke  the  transfer  of 
management  authority  by  written  notice 
to  the  State  and  pubUcation  in  the 
Fedwal  Register. 

(b)  Voluntary  return  of  management 
authority  to  the  Director. 

(1)  If  a  State  desires  to  return 
management  of  a  species  of  marine 
mammals  to  the  Director  it  shall  provide 
to  the  Director  notice  of  intent  to  return 
managment  The  Director  shall  accept 
the  return  of  mangement,  and  such 
return  shall  become  effective,  upon 
publication  of  a  notice  in  the  Federal 
Register  to  this  effect  no  sooner  than  30 
days  (except  in  an  emergency  as 
determined  by  the  Director)  nor  longer 
than  60  days  after  the  State  has 


provided  notice  of  intent  to  return 
managment 

(2)  If  implementation  of  any  aspedt  of 
the  State  management  program  is 
enjoined  by  court  order,  the  State  shall 
advise  the  Director  of  such  injunction 
and  its  effect  on  the  State  management 
program.  If  the  State  determines  that  the 
effect  of  the  injunction  is  to  preclude 
effective  conservation  of  the  species 
under  the  terms  of  the  State 
management  program,  it  shall  so  notify 
the  EKrector  and  such  notification  shall 
be  treated  as  a  notice  of  intent  to  return 
management  as  provided  in  paragraph 
(b)(1)  of  this  section.  If  the  State 
determines  that  the  injunction  does  not 
preclude  effective  conservation  of 
marine  mammals  under  the  terms  of  the 
State  management  program,  it  shall  so 
notify  the  Director  together  with  the 
bases  for  the  State's  determination  and 
such  notice  will  be  treated  as  a  report 
submitted  pursuant  to  the  terms  of 
§  18.56(c)(1)  of  this  part.  In  either  case, 
the  State  shall  provide  notice  to  the 
Director  as  soon  as  practicable  but  not 
more  than  30  days  after  issuance  of  the 
injunction. 

(c)  When  revocation  of  a  management 
authority  pursuant  to  paragraph  (a)  of 
this  section  becomes  final,  or  when  a 
State  returns  management  pursuant  to 
paragraph  (b)  of  this  section,  the 
Director  shall  resume  such  management 
authority  and  regulate  the  taking  and 
provide  for  the  conservation  of  the 
species  within  the  State  in  accordance 
with  the  provisions  of  the  Act  and  the 
regulations  of  this  part. 

§18.58    Ust  of  States  to  which 
management  has  l>een  transferred. 

The  following  States  have  received 
management  authority  pursuant  to  this 
part  for  the  species  listed:  [Reserved]. 

(16  U.S.C  1361  et  seq.,  as  amended  by  Pub.  L. 

97-58) 

G.  Ray  Amett 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

(FR  Doc.  8Z-12S73  FUad  5-11-8%  «:45  un) 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Pwrtt  1-1, 1-4,  and  1-7 
[FPR  AiMndnwnt  220] 
ADP  Services  Contracting 

agency:  General  Services 

Administration. 

action:  Final  rule. ^^^ 

summary:  This  Amendment  adds  a  new 
Subpart  1-4.12,  Procurement  and 
Contracting  Government-wide  for 
Automatic  Data  Processing  Services. 
The  purpose  is  to  provide  uniform 
provisions  for  agency  acquisition  of 
ADP  services.  TTie  intended  effect  is  to 
enhance  economy,  efficiency,  and 
competition  in  these  acquisition  actions. 
EFFECTIVE  DATE:  October  1. 1981. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  G.  Read,  Federal  Procurement 
Regulations  Directorate,  Office  of 
Acquisition  Policy,  703-557-8947. 
SUPPLEMENTARY  INFORMATION:  (a)  A 
proposed  addition  of  Subpart  1-4.12  was 
cirtrulated  to  all  Federal  agencies  and 
other  interested  parties  on  January  28, 
1981.  A  notice  of  the  availability  of  the 
proposal  was  published  (46  PR  10921, 
February  5. 1981).  The  closing  of  the 
comment  period  was  March  28, 1981.  All 
comments  received  have  been 
considered  and  accommodated  to  the 
extent  considered  appropriate. 

(b)  The  primary  change  from  the 
proposal  is  to  redefine  "AOP  related 
services"  as  "ADP  support  services",  as 
they  relate  to  the  exclusive  procurement 
authority  of  GSA.  Modifications  were 
also  made  from  the  proposal  to  make  it 
clear  that  management  of  resources, 
including  sharing,  are  not  changed. 
Likewise,  contracting  arrangements  such 
as  the  TSP  (Teleprocessing  Services 
Program)  continue  to  include  the  ADP 
support  services  area. 

(c)  A  new  Subpart  1-4.12  is  added  A 
section-by-section  explanation  follows: 

(1)  Section  1-4.1200  indicates  that 
Subpart  1-4.12  provides  for 
Government-wide  coverage  of  ADP 
services  and  ADP  support  services. 
Telecommunications  is  nf  w  covered  by 
FPR  Temporary  Regidation  51  with 
provisions  identified  in  the  1-4.12  series. 
Proposed  codification  (Subpart  1-4.13) 
of  the  temporary  regulation  will  involve 
changing  those  sections  identifying, 
numbers  as  well. 

(2)  Section  1-4.1200-1  provides 
guidance  identifying  FPMR  provisions 
apphcable  to  ADP  services. 

(3)  Section  1-4.1200-2  cites  the 
statutory  authority  for  the  procurement 
provisions  of  the  subpart  the  fiscal  and 


policy  control  roles  of  the  Office  of 
Management  and  Budget,  and  the 
relationship  to  Government  Printing  and 
Binding  Regulations. 

(4)  Section  1-4.1200.3  recognizes  the 
special  statutory  concern  for  privacy  of 
individuals  as  it  relates  to  ADP  service*. 

(5)  Section  1-4.1200-4  provides  that 
individual  (as  well  as  class]  deviation 
authority  for  the  subpart  is  retained  by 
the  Administrator  of  General  Services  or 
his  GSA  delegate(s)  (not  other  agencies). 
Section  1-1.009-3  is  revised  accordingly. 
Section  1-4.1100-3  is  amended  to  be 
consistent  with  this  S  1-4.1200-4. 

(Bisection  1-4.1201  sets  forth 
applicability  provisions  including  the 
special  circumstances  when  ADPE  or 
software  items  under  ADP  services 
contracting  are  subject  to  FPR 
provisions. 

(7)  Section  1-4.1202  contains 
definitions  of  terms  used  in  the  subpart 

(8)  Section  1-4.1203  contains  agency 
contracting  authorization  provisions, 
including  reference  to  sharing 
requirements  and  to  specific  or 
specialized  sources  of  supply.  The 
blanket  authority  thresholds  established 
in  FPMR  Temporary  Regulation  F-495 
for  ADP  services  are  continued.  A  new 
provision  states  that  agencies  do  not 
require  GSA  approval  to  procure 
commerical  ADP  support  services. 

(9)  Section  1-4.1203-1  seU  forth 
agency  procurement  request  (APR) 
provisions.  There  is  no  requirement  to 
use  the  GSA  Form  2068  for  this  purpose. 
It  should  be  noted  that  the  trial  period 
still  continues  for  the  alternative  APR 
submission  procedure  as  reflected  in 
GSA  Bulletin  FPMR  F-126  dated 
November  4. 1980  (45  FR  84151. 
December  22. 1980). 

(10)  Section  1-4.1204  describes  the 
regidatory  framework  for  ADP  services 
contracting  including  the  relaticmship  of 
the  subpart  to  other  prociuement 
regulations. 

(11)  Section  1-4.1205  provides  a 
reference  to  acquisition  alternatives  for 
purchases  under  $10,000. 

(12)  Section  1-4.1206  establishes  a 
general  policy  regarding  the  continuing 
requirement  for  competition.  It 
recognizes  a  direct  linkage  of 
responsibility  between  agency  ADE 
managers  and  contracting  personneL 

(13)  Section  1-4.1206-1  establishes  the 
requirement  for  agency  planning  of 
future  requirements  in  the  light  of 
existing  contract  expirations. 

(14)  Section  1-4.1206-2  establishes  a 
requirement  that  agencies  conduct 
software  conversion  studies  (supersedes 
FPMR  Temp.  Reg.  F-496  requirements). 
Section  1-4.1109-13  is  revised 
accordingly. 


(15)  Section  1-4.1206-3  establishes 
solicitation  requirements  when 
dedicated  ADPE  and  software 
alternatives  are  to  be  considered.    * 

(16)  Section  1-4.1206-4  establishes 
requirements  regarding  the  use  in 
solicitations  of  compatibility  limited 
requirements. 

(17)  Section  1-4.1206-5  sets  forth 
noncompetitive  requirement 
documentation  provisions. 

(18)  Section  1-4.1206-6  establishes 
requirement  for  an  agency  evaluation 
before  exercising  renewal  options. 

(19)  Section  1-4.1206-7  sets  forth 
provisions  regarding  remote  terminal 
emulation,  replacing  FPR  Temp.  Reg.  49 
and  Supp.  1  thereto. 

(20)  Section  1-4.1206-8  contains 
provisions  regarding  small  business  and 
labor  surplus  area  concerns. 

(21)  Section  1-4.1206-9  establishes 
computer  security  requirements. 

(22)  Section  1-4.1206-10  provides  for 
implementation  of  standards. 

(23)  Section  1-4.1208  provides  Privacy 
Act  provisions  supplemental  to  general 
coverage  appearing  at  S  1-1.327. 
Sections  1-4.1208-1  and  1-4.1208-2 
contain  required  contract  clauses 
regarding  privacy.  Section  1-7.103-30  is 
revised  accordiiigly.  Section  1-1.327-1  is 
revised  to  provide  a  reference  to  this 
section. 

(24)  Section  1-4.1209  describes  GSA's 
Teleprocessing  Service  Program  (TSP), 
and  requires  agency  use  of  the  program. 
(Supersedes  FPMR  Temporary 
Regulation  E-47  requirements). 

(25)  Section  1-4.1209-1  sets  forth  the 
applicability  of  the  TSP. 

(26)  Section  1-4.1209-2  sets  forth  the 
scope  of  the  TSP. 

(27)  Section  1-4.1209-3  provides 
procedures  for  acquiring  TSP  services 
including  description  and  authorization, 
evaluation  and  source  selection,  low 
cost  procurement  and  exceptions. 

(28)  Section  1-4.1209-4  provides  for 
GSA  review  of  selections  under  the  TSP. 

(29)  Section  1-4.1210  provides  for 
agency  use  of  GSA  regional  contracts. 

(30)  Section  1-4.1211  sets  forth 
provisions  regarding  the  Federal 
Conversion  Support  Center  (FCSC). 

(31)  Section  1-4.1212  sets  fortii 
provisions  regarding  the  Federal 
Computer  Performance  Evaluation  and 
Simulation  Center  (FEDSIM). 

(32)  Section  1-4.1213  sets  forth 
provisions  regarding  the  Federal 
Compiler  Testing  Center  (FCTC). 

(d)  This  amendment  cancels  FPR 
Temporary  Regulation  49,  April  4, 1979, 
and"  Supplement  1  to  Temp.  Reg.  49, 
February  21, 1980.  This  amendment 
supersedes  the  following  FTMR 
provisions  that  will  be  canceled  by 
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concurrent  regulatory  action:  FPMR 
S§  101-35.1705  and  101-35.1706;  FPMR 
S  101-36.203-2  as  changed  by  FPMR 
Temporary  Regulation  F-495;  FPMR 
Temporary  Regulation  E-47  and 
Supplements  8  and  7  thereto;  and  FPMR 
Temporary  Regulation  F-496.  December 
2. 1980.  (FPMR  Temporary  Regulation  F- 
492.  October  18, 1979,  was  canceled  by 
F-i96.)  FPMR  §  101-36.203-1  as 
amended  by  FPMR  Temporary 
Regulation  F-495  remains  in  effect.  The 
TSP  Handbook  edition  announced  by 
GSA  Bulletin  FPR  39  will  be  revised  to 
reflect  the  provisions  of  this  amendment 
and  will  be  announced  by  a  superseding 
GSA  FPR  bulletin. 

List  of  Subjects  in  41  CFR  Part  1-4 

Government  procurement,  ADP 
services. 

PART  1-1— GENERAL 

Subpart  1-1.0— Regulation  System 

Section  1-1.009-3  is  revised  to 
recognize  the  addition  of  Subpart  1-4.12 
as  foOows: 

§1-1.00»>3    LknitatkMi  on  devtotioiw. 

Section  1-1.009-2,  above,  does  not 
apply  to  the  provisions  of  Subpart  1- 
4.11,  Procurement  and  Contracting  for 
Government-wide  Automatic  Data 
Processing  Equipment,  Software, 
Maintenance  Services,  and  Supplies  and 
Subpart  1-4.12,  Procurement  and 
Contracting  Govemmerit-wide  for 
Automatic  Data  Processing  Services. 
Pursuant  to  40  U.S.C.  759  (Section  111  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949,  as  amended;  Pub. 
L.  89-306)  the  Administrator  of  General 
Services  is  authorized  to  coordinate  and 
provide  for  the  purdiase.  lease,  and 
maintenance  of  automatic  data 
processing  equipment  by  Federal 
agencies  as  well  as  other  matters 
relating  to  automated  data  management 
services.  The  exercise  of  the  authority  to 
procure  and  deviations  from  regulatory 
requirements  shall  be  accomplished  as 
specified  in  Subparts  1-4.11  and  1-4.12. 

Subpart  1-1.3— General  Policies 

Subpart  1-1.327-1  is  revised  to 
provide  a  reference  to  supplemental 
provisions  contained  in  §  1-4.1208  as 
follofws: 

§1-1.327-1    G«MraL 

This  section  implements  the  Privacy 
Act  of  1974  [Pub.  L  93-579,  December 
31. 1974,  5  U.S.C.  552a)  and  OMB 
Circular  No.  A-108,  |uly  9, 1975.  In 
enacting  this  legislation.  Congress  stated 
that  "the  right  to  privacy  is  a  personal 
and  fundamental  right  protected  by  the 


Constitution  of  the  United  States."  The 
Privacy  Act  concerns  rights  of  a  citizen 
or  a  resident  alien  under  the  Act  and 
does  not  extend  to  the  rights  of 
proprietorships  in  their  business 
capacity,  partnerships,  businesses,  or 
corporations.  Section  1-4.1208 
supplements  the  provisions  of  this  §  1- 
1.327  in  regard  to  commercial  automatic 
data  processing  services. 

PART  1-4— SPECIAL  TYPES  AND 
METHODS  OF  PROCUREMENT 

The  table  of  contents  for  Part  1-4  is 
amended  by  adding  the  title  and 
contents  of  Subpart  1-4.12  as  follows: 

***** 

Subpart  1-4.12  Procurement  and 
Contracting  Govemment-WMe  for 
Automatte  Data  Processing  Services 

Sec. 

1-4.1200    Scope  of  subpart 

1-4.1200-1    Relationship  to  the  Federal 

Property  Management  Regulations 

(FPMR). 
1-4.1200-2    Relatk>n8hip  to  other 

procurement  authority. 
1-4.1200-3    Relationship  to  protection  of  the 

privacy  of  individuals. 
1-4.1200-4    Deviations. 
1-4.1201    Applicability. 
1-4.1202    Definitions. 
1-4.1202-1    ADP  services. 
1-4.1202-2    ADP  support  services. 
1-4.1202-3    Commercial  ADP  services  and 

commercial  ADP  support  services. 
1-4.1202-4    Commercial  ADP  services  emd 

support  services  subject  to  the  Privacy 

Act 
1-4.1202-5    Threats  and  hazards — Privacy. 

Act 
1-4.1202-6    Safeguards— Privacy  Act. 
1-4.1202-7    Dedicated  teleprocessing  system. 
1-4.1203    AuthorizatioB  for  commercial  ADP 

services  contracting. 
1-4.1203-1    Agency  Procurement  Request 

(APR)  submissions. 
1-4.1204    Procurement-related  directives. 
1-4.1205    Small  purchases. 
1-4.1208    Competition  in  procurement 

actions. 
1-4.1208-1    Competition  for  follow-on  ADP 

services  requirements. 
1-4.1206-2    Software  conversion  studies. 
1-4.1206-3    Dedicated  ADPE  or  software 

alternatives. 
1-4.1206-4    Compatibility  limited 

requirements. 
1-4.1206-6    Noncompetitive  (sole  source) 

requirements. 
1-4.1206-6    Exercising  renewal  options. 
1-4.1206-7    Use  of  remote  terminal 

emulation  for  ADP  services 

procurements. 
1-4.1206-8    Small  business  and  labor  surplus 

tuea  concerns. 
1-4.1206-8    Computer  security  requirements. 
1-4.1206-10    Implementation  of  standards. 
1-4.1207    [Reserved] 
1-4.1208    Procurement  requirements  relating 

to  the  Privacy  Act 
1-4.1206-1    Rights  in  privacy  safeguards. 


1-4.1208-2    Access  to  contractor  fadlitiea 

and  records — privacy  safeguards 

inspection. 
1-4.1209    The  Teleprocessing  Services 

Program  (TSP). 
1-4.1209-1    Applicability  of  tiie  TSP. 
1-4.1209-2    Scope  of  the  TSP. 
1-4.1209-3    Procedures  for  acquiring  TSP 

services. 
1-4.1209-4    GSA  review  of  selections  under 

the  TSP. 
1-4.1210    Agency  use  of  GSA  regional 

contracts. 
1-4.1211    Federal  Conversion  Support  Center 

(FCSC). 
1-4.1212    Federal  Computer  Performance 

Evaluation  and  Siamlation  Center 

(FEDSIM). 
1-4.1213    Federal  Compiler  Testing  Center 

(FCTC). 

Subpart  1-4.11— Procurement  and 
Contracting  Government- Wide  for 
Automatic  Data  Processing 
Equipment,  Software,  Maintenance 
Services,  and  Supplies 
§1-4.1100-3    [Amemtod] 

1.  Section  1-4.1100-3  is  amended  to  be 
consistent  with  §  1-4.1200-4  by 
removing  paragraph  (c). 

2.  Section  1-4.1103-1  is  revised  to 
broaden  the  general  policy  on 
competition  to  include  subsequent 
procurement  as  follows: 

S  1-4.1103-1    Competttion. 

(a)  Full  and  open  competition  is  a 
basic  procurement  objective  of  the 
Government.  The  maximtmi  practicable 
competition  among  offerors  who  are 
capable  of  meeting  the  user's  needs  will 
ensure  that  the  Government's  ADP 
needs  are  satisfied  at  the  lowest  overall 
cost  price  and  other  factors  considered, 
over  the  system/item  life.  To  meet  fully 
the  lowest  overall  cost  objective,  it  is 
essential  that  proper  management  and 
plaiming  actions  be  accomptished 
before  the  acquisition  becomes 
imminent  [see  FPMR  Subpart  101-35.2). 

(b)  Agency  ADP  managers  and 
contracting  officers  share  the 
responsibility  for  ensuring  that  the  basic 
procurement  objective  is  met  TTus 
responsibility  extends  to  fostering 
competitive  conditions  for  subsequent 
procurements. 

3.  Section  1-4.1109-13  is  amended  to 
make  paragraph  (c)(l)(ii)  consistent  with 
new  §  1-4.1206  and  add  paragraph  (c)(4) 
as  follows: 

§1-4.1109-13    Software  Convsrsioa 
Studies. 


(c)(1)  •  •  • 

(i)  *  *  * 

(ii)  The  cost  of  conversion  is  to  be 
used  as  the  primary  justification  for  a 
compatibility  limited  requirement  when 
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the  estimated  value  of  the  procurement 
exceeds  $300,000. 

(2)  *  *  * 

(4)  A  comprehensive  software 
conversion  study  means  an  analysis  of  a 
conversion  requirement  that  as  a 
TniniTniiin  includes  the  following:  (i) 
Problem  definition;  (ii)  inventory  of 
system  components  for  the  current 
system;  (iii]  description  of  the  operating 
system  environment;  (iv)  inventory  of 
appUcation  programs  and  data  files  to 
be  converted;  (v)  alternative 
procurement  approaches  (including 
compatible  and  noncompatible,  as 
appropriate]  with  schedules  for  both  the 
procurement  and  conversion  effort;  (vi) 
general  description  of  the  target 
environment  (including  hardware  and 
system  software,  performance 
requirements,  and  constraints  or 
limitations,  dictated  by  the  user  needs, 
on  the  functional  definition  of  the 
requirement);  (vii)  recommended 
approach  to  accompUsh  the  conversion 
tasks  (including  analyses  of  alternative 
approaches  with  an  economic  and 
benefit  analysis  for  each  approach};  and 
(viii)  specific  agency  actions  to  be  taken 
to  reduce  the  cost  and  risk  of  future 
conversions. 

4.  Section  1-4.1109-14  is  amended  to 
remove  an  unintended  reference  to 
CODASYL  specifications  in  paragraph 
(a](2]  as  follows: 

9  1-4.1109-14    D«t«nnlnatlon  of 
conversion  costs. 

(a)  *  *  * 

(1)  •  •  * 

(2)  Conversion  of  data  bases,  data 
base  design  changes,  and  data  base 
management  systems  to  the  extent 
necessary  to  permit  the  continued  use  of 
existing  appUcation  software; 

Subpart  1-4.12  is  added  as  follows: 

Subpart  1-4.12— Procurcmant  and 
Contracting  Qovammant-Wlda  for 
Automatic  Data  Procaaaing  Sarvicaa 

{1-4.1200    Scops  of  s«il>pan 

This  subpart  sets  forth  policies  and 
procedures  governing  the  procurement 
of  commercially  available  automatic 
data  processing  (ADP)  services  and 
support  services  by  Federal  agencies 
(see  S  1^.1102-18  for  definition)  and  by 
Government  contractors  as  directed  by 
agencies. ' ' 


'Subparts  1-4.11  and  1-4.12  contain  proviiton* 
regarding  ettablished  GSA  source*  of  supply. 

>  Subparts  1-4.11  sets  forth  policies  and 
procedures  governing  the  procurement  of  automatic 
data  processing  equipment  [ADPE],  commercially 
available  software,  maintenance  lervicet,  and 
related  supplies  by  Federal  agencies. 


§  1-4.1200-1    Rslstionship  to  ths  Fsdsral 
Propsfty  Managsmsnt  Rsgulstions  (FPMR). 

(a)  Part  101-35  of  the  FPMR  (41  CFR 
Part  101-35)  sets  forth  policies  and 
procediu«8  relating  to  the  management 
of  ADP  resources  including  ADP 
services  and  support  services  by  Federal 
agencies.  Provisions  covering  privacy 
and  security  are  included  in  Subparts 
101-35.17  and  101-35.3,  respectively. 

(b)  Part  101-36  of  the  FPMR  provides 
detailed  policies,  procedures,  and 
guidelines  pertaining  to  Government- 
wide  management  of  ADP  equipment, 
software,  and  services,  including  the 
revolving  fimd,  resources  utilization 
including  sharing,  reutilization  of 
equipment,  multiuser  data  processing 
centers,  and  application  of  Federal 
standards.  Federal  agencies  shall  not 
select  and  acquire  ADP  services  and 
ADP  support  services  from  commercial 
sources  linless  those  agencies  first 
determine  that  the  required  ADP 
capability  cannot  be  met  satisfactorily 
by  using  existing  Federal  ADP  resources 
or  established  mandatory  contractual 
resources  (see  also  FPMR  Subpart  101- 
36.2). 

(c)  The  provisions  of  Part  101-37  of 
the  FPMR  are  applicable  to 
telecommunications  associated  with 
ADP  services  or  equipment  systems. 

(d)  Collectively  Subparts  101-35, 101- 
36  and  101-37  comprise  Subchapter  F  of 
the  FPMR. 

91-4.1200-2    Rslationship  to  otttsr 
procursmsnt  autttortty. 

(a)  Under  section  111  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949.  79  Stat.  1127,  as  amended, 
(40  U.S.C.  759),  the  Administrator  of 
General  Services  has  authority  to 
coordinate  and  provide  for  the  purchase, 
lease,  and  maintenance  of  automatic 
data  processing  equipment  by  Federal 
agencies  as  well  as  other  matters 
relating  to  the  management  of  Federal 
ADP.  This  authority  applies  to  the 
procurement  of  commercially  available 
ADP  services  for  a  Federal  agency  as 
specified  in  this  subpart 

(b)  Section  111(g)  of  the  Property  Act 
(40  U.S.C.  759,  Pub.  L  89-306)  provides 
that  the  Administrator's  authority  is 
subject  to  the  fiscal  and  policy  control  of 
the  Office  of  Management  and  Budget 
(OMB).  When  an  agency  submits 
matters  to  the  OMB  for  review  and 
decision  and  the  matters  relate  to  the 
procurement  and  contracting  for 
commercially  available  ADP  services, 
the  agency  shall  provide  GSA  with 
copies  of  related  documents  as  provided 
In  FPMR  9  101-36.001. 

(c)  The  procurement  of  printing 
services,  including  those  services 
utilizing  computer  technology,  is  subject 


to  the  provisions  of  44  U.S.C.  502  and  the 
Government  Printing  and  Binding 
Regulations  prescribed  by  the  Joint 
Committee  on  Printing  (JCP)  rather  than 
this  regulation.  The  procurement  of 
certain  ADPE  is  subject  to  both  Subpart 
1-4.11  and  JCP  regulations. 

91-4.1200-3    Relationship  to  protsctlon  of 
ttM  privacy  of  Individuals. 

(a)  Section  1-1.327  (or.  if  applicable, 
DAR 1-327)  sets  forth  procurement  and 
contracting  provisions  that  are  required 
when  an  executive  agency  contracts  for 
the  design,  development,  operation,  or 
maintenance  of  a  system  of  records  on 
individuals  to  accomplish  an  agency 
function.  Definition,  statutory 
requirements  applicability,  and 
procedures,  including  contract  clauses, 
are  provided. 

(b)  Paragraph  5c(7)  of  OMB  Circular 
A-108  (40  FR  28948,  July  9. 1975) 
provides  that  the  Administrator  of 
General  Services  is  responsible  for 
issuing  procurement  regulations  that 
require  executive  agencies  to  review  all 
proposed  ADP  equipment  and  ADP 
services  procurements  to  assure 
compliance  with  applicable  provisions 
of  the  Privacy  Act  of  1974  (Pub.  L  93- 
579,  December  31, 1974;  5  U.S.C.  552a). 
Procurement  regulations  applicable  to 
ADP  services  and  ADP  support  services 
are  set  forth  in  this  Subpart  1-4.12. 

91-4.1200-4    Dsvtatlona. 

Deviations  (see  requirements  in  9  1- 
1.009-1]  from  this  subpart  shall  be  kept 
to  a  minimum  and  controlled  as  follows: 

(a)  The  head  of  each  agency 
conducting  a  procurement  action 
authorized  under  this  subpart  shall 
prescribe  a  formal  agency  procedure  for 
the  control  of  requests  for  deviations 
from  this  subpart  A  copy  of  this 
procedure  shall  be  provided  upon 
request  to  the  General  Services 
Administration  (CPE).  Washington.  DC 
20405. 

(b)  Individual  deviations  may  be 
authorized  only  by  the  Administrator  of 
General  Services  or  the  officers 
designated  by  the  Administrator  for  this 
purpose.  Class  deviations  may  be 
authorized  only  by  the  Administrator.  In 
each  instance  the  request  shall  disclose 
the  nature  of  and  the  reasons  for  the 
deviation.  Requests  for  deviations  shall 
be  forwarded  to  the  General  Services 
Administration  (CPS).  Wasnington.  DC 
20405. 


9  1-4.1201 

(a)  The  policies  and  procedures  set 
forth  in  this  subpart  apply  to  all 
procurements  by  Federal  agencies  that 
have  as  their  very  subject  matter  the 
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supplying  of  commercial  ADP  services 
or  support  services  to  a  Federal  agency. 
However,  agencies  do  not  require  GSA 
approval  (see  5  l-4.1203(c))  to  procure 
commercial  ADP  support  services  (but 
see  §5  1-4.1211,  Federal  Conversion 
Support  Center  (FCSC).  1-4.1212. 
Federal  Computer  Performance 
Evaluation  and  Simulation  Center 
(FEIDSIM},  and  Federal  Compiler  Testing 
Center  (PCTC)). 

(b)  This  subpart  does  not  apply  to 
procurements  that  have  as  their  very 
subject  matter  the  deUvery  of  items  or 
the  performance  of  services  other  than 
ADP  services  or  ADP  support  services  to 
a  Federal  agency,  even  though  ADP 
services  or  ADP  support  services  are 
involved  in  contractor  performance. 
However,  if  is  is  operationally  feasible 
to  sever  the  ADP  services  or  ADP 
support  services  requirements  from  the 
overall  requirement,  these  requirements 
shall  be  severed  and  procured  in 
accordance  with  this  subpart  if  this 
action  will  promote  economy,  efficiency, 
and  maximum  practicable  competition. 

(c)  The  provisions  of  this  subpart  are 
not  applicable  to  contractor  acquisition 
of  ADP  services  or  ADP  support  services 
for  its  own  account  in  the  performance 
of  a  Government  contract  Procedures 
for  acquisition  of  ADPE  or  commercially 
available  software  by  contractors 
providing  ADP  services  are  contained  in 
§  l-4.110I(b). 

(d)  The  provisions  of  this  subpart  are 
not  applicable  to  employment  of  experts 
and  consultants  pursuant  to  5  U.S.C. 
3109  or  "personal  services"  contracting. 

(e)  Regarding  the  use  of  GSA  sources 
by  grantees,  see  the  prohibition  in  5  1- 
5.900. 

S  1-4.1202    DaflnMonB. 

The  terms  used  in  this  subpart  have 
the  following  meanings. 

91-4.1202-1    AOPsMvlCM. 

"ADP  services"  means  the 
computation  or  manipulation  of  data  by 
computers  in  support  of  administrative. 
Rnancial  communicative,  scientific,  and 
other  similar  Federal  agency  data 
processing  applications.  This  term 
includes  teleprocessing  (including 
remote  batch)  and  local  batch 
processiqg. 

91-4.1202-2    ADPwpportMrvtCM. 

"ADP  support  services"  meaiu 
services,  except  maintenance  services 
(see  fi  1-4.1102-4),  that  are  adjunct  and 
essential  to  agency  ADP  activities  but 
do  not  involve  the  actual  computation  or 
manipulation  of  data  by  a  conqrater. 
This  term  includes  source  data  entry, 
computer  output  mlcrofibning, 
conversioa  training,  studies,  facilities 


management  of  Government  furnished 
ADP  equipment  systems  analysis  and 
design,  programming,  equipment 
operation,  and  computer  performance 
evaluation. 

91-4.1202-3    ComnMrcM  ADP  awviCM 
and  coimMreW  ADP  aupport  sarvlcM. 

(a)  "Commercial  ADP  services" 
means  the  performance  of  ADP  services 
by  contractors. 

(b)  "Commercial  ADP  support 
services"  means  the  performance  of 
ADP  support  services  on  a  nonpersonal 
services  basis. 

91-4.1202-4    CommmtMADPMrvloes 
and  support  sarvicM  aubjaet  to  Um  Privacy 
Act 

"Commercial  ADP  services  and 
support  services  subject  to  the  Privacy 
Act"  means  those  ADP  services  and 
ADP  support  services  performed  by 
Government  contractors  in  connection 
with  the  operation  by  or  on  behalf  of 
any  executive  agency  of  a  system  of 
records  on  individuals  to  accomplish  an 
agency  function  from  which  information 
is  retrieved  by  the  name  of  an  individual 
or  some  identifying  number,  symbol,  or 
other  identifjdng  particular  assigned  to 
the  individual.  Therefore,  the 
requirement  is  subject  to  the  Privacy  Act 
of  1974  (Pub.  L  93-579,  December  31, 
1974:  5  U.S.C.  552a)  (see  also  OMB 
Circular  No,.A-108.  July  9, 1975,  pobdes 
and  guidelines). 

9  1-4.1202-5    Tlireats  and  hazards- 
Privacy  Act 

"Threats  and  hazards"  means  man- 
made  or  natural  events,  the  occurrence 
of  which  may  result  in  the  loss, 
alteration,  or  unauthorized  access  to 
data  in  a  system  of  records  on 
individuals  to  accomplish  an  executive 
agency  function  subject  to  the  Privacy 
Act 

91-4.1202-6    SafagiMrds-Prfvacy  Act 

"Safeguards"  means  those  procedures, 
methods,  and  devices  that  have  as  their 
specific  function  the  prevention  or 
mitigation  of  the  effects  of  threats  and 
hazards  to  a  system  of  records  on 
individuals  to  accomplish  an  executive 
agency  function  subject  to  the  Privacy 
Act. 

91-4.1202-7    Pedteated  fleproceaslng 


supporting  software,  appUcation  library 
and  supporting  commimications 
interface(s),  but  normally  excludes  the 
data  conununication  network  that  may 
be  shared. 


"Dedicated  teleprocessing  system" 
means  the  totality  of  an  ADP  resource 
system,  or  specified  ADP  resource 
subsystems  tiiereof,  of  a  teleprocessing 
system  that  is  specifically  reserved  and 
priced  on  the  basis  of  exclusive  use  by  a 
single  Government  user  or  group  of 
users.  The  term  Includes  ttie  ADPE 
conflgoration.  operating  system. 


91-4.1203    Authortartlonfori 
ADP —rvlc— contracting. 

(a)  Federal  agencies  are  required  to 
comply  with  the  provisions  of  the 
Government-wide  ADP  sharing  program 
before  contracting  for  commercial  ADP 
services  or  support  services  (see  FFMR 
Subpart  101-36.2).  Each  GSA  region 
operates  an  ADP  sharing  exchange  to 
provide  information  and  referrals. 
Information  is  likewise  available 
concerning  (1)  prison-made  and 
products  of  the  blind  and  other  severely 
handicapped  (see  Subparts  1-5.4  and  1- 
5.8)  and  (2)  GSA-sponsored  Federal 
Data  Processing  Centers  (FDPC)  offering 
specific  or  specialized  ADP  services  or 
support  services,  some  of  which  must  be 
used  by  Federal  agencies  for  certain 
requirements  (see  also  (S  1-4.1211  and 
1-4.1212). 

(b)  GSA  enters  into  commercial  ADP 
services  and  support  services  contract 
arrangements  that  are  available  for 
Federal  agency  use.  The  major 
nationwide  program  for  certain 
commercial  ADP  services  including 
related  support  services  is  the 
Teleprocessing  Services  Program  (TSP)' 
Section  1-4.1209  describes  the  scope  of 
the  TSP,  including  requirements  for 
agency  use.  GSA  has  also  established 
ADP  support  services  contracts  that  are 
available  for  use  by  agencies  only 
within  specified  geographic  regions  and 
require  the  prior  establishment  of 
agency/GSA  regional  memorandums  of 
understanding  concerning  use. 
Information  concerning  these  contracts 
is  available  from  GSA/ADTS  regional 
offices. 

(c)  Agencies  do  not  require  GSA 
approval  to  procure  commercial  ADP 
support  services,  iiowever,  agencies 
shall  comply  with  requirements 
regarding  the  sharing  or  use  of  existing 
Federal  ADP  resources  or  sources  of 
supply. 

(d)  Agencies  may  procure  commercial 
ADP  services  without  prior  af^roval  of 
GSA  provided: 

(1)  The  requirements  regarding  the 
sharing  or  use  of  existing  Federal  ADP 
resources  or  sources  of  supply  are 
comphed  with,  and 

(2)  The  value  of  the  procurement  does 
not  exceed  (i)  $30a000  per  year  for  a 
competitive  procurement  or  (li)  $50,000 
per  jrear  for  a  sole  source  procurement 
Requirements  shall  not  be  fragmented  to 
avoid  these  dollar  thresholds. 
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(e)(1)  When  the  value  of  the 
procurement  exceeds  the  thresholds  set 
forth  in  paragraph  (d)  of  this  section 
including  instances  when  a  value 
previously  estimated  below  the 
thresholds  subsequently  exceeds  them, 
the  agency  shall  submit  an  agency 
procurement  request  (APR)  in 
accordance  with  S  1-4.1203-1. 

(2)  Based  on  the  APR  submission  for 
ADP  services,  GSA  will: 

(i)  Conduct  the  procurement  for  the 
agency  and  the  division  of  responsibility 
between  the  requesting  agency  and  GSA 
as  set  forth  in  §§  1-4.1106-1  and  1- 
4.1106-2,  or 

(ii)  Authorize  the  agency  to  proceed 
with  the  procurement.  In  consummating 
the  prociu*ement,  agencies  shall  comply 
with  apphcable  regulatory  provisions 
and,  in  particular,  S§  1-1.301-1  find  1- 
1.302-1  or,  if  applicable,  Defense 
Acquisition  Regulation  (DAR)  1-300.1 
and  1-302.2  relating  to  competition. 

(3)  GSA  will  act  within  20-workday8 
after  receiving  full  information  from  an 
agency  submitting  an  APR  or 
supplemental  APR  data.  To  establish  a 
common  understanding  of  the  20- 
workday  period,  GSA  will  provide 
within  this  period  written  verification 
that  identifies  the  date  of  receipt  of  an 
APR  or  supplemental  APR  data  to  the 
agency  concerned.  When  the  20- 
workday  period  (plus  5  calendar  days 
for  mail  lag]  has  expired,  the  agency 
concerned  may  proceed  with  the 
prociu'ement  as  though  it  had,  in  fact, 
received  an  authorization. 

(4)  If  GSA  finds,  after  review,  that  the 
APR  does  not  contain  the  information 
required  or  that  unusual  circumstances 
surrounding  the  procurement  dictate 
that  a  longer  appraisal  period  will  be 
required,  GSA  will  provide  within  the 
20-workday  period  written  notice  to  that 
effect  including  an  estimate  of  the  time 
required  to  complete  the  review.  Under 
these  circumstances  the  automatic 
authorization  rule  as  set  forth  in 
paragraph  (e)(3)  of  this  section  shall  not 
apply. 

(5)  Agency  APR  submissions  to  GSA 
are  not  required  when  an  agency 
intends  to  exercise  a  renewal  option 
within  the  system  life  of  a  previous 
authorization. 

(f)  The  authorization  to  proceed  may 
be  used  under  the  following  conditions 
to  provide  for  changes  to  requirements 
(including  equipment  and  software 
specifications)  to  meet  increased  data 
processing  requirements,  increase 
economy  or  efficiency,  improve 
performance,  or  save  energy.  The 
changes  shall  be  within  the  scope  of  a 
changes  provision  in  the  contracting 
arrangement  (including  the  TSP 
purchase  order  under  the  MAS  or 


contract  using  the  BA).  Any  changes 
shall  be  within  the  system  life  of  the 
requirement  as  specified  in  the  APR. 
Increased  requirements  beyond  25 
percent  of  those  specified  in  the  contract 
(including  contractually  specified 
options)  shall  be  deemed  requirements 
outside  the  scope  of  this  paragraph  and 
shall  require  a  new  APR  submission. 
The  agency  shall  be  responsible  for 
determining  the  need  for  and  the  nature 
of  benchmark  changes  or  reruns 
necessary  to  evaluate  and  price  the 
proposed  actions. 

{ 1-4.1203-1    Agancy  procurement  request 
(APR)  eubmlssioiM. 

If  an  agency  determines  that  the 
conditions  of  a  contemplated 
procurement  are  not  covered  by 
paragraph  (d)  of  {  1-4.1203,  or  if  the 
conditions  of  the  contemplated 
procurement  change  during  the 
procurement  process  in  such  a  maimer 
as  to  remove  it  from  those  provisions, 
two  copies  of  the  Agency  Procurement 
Request  (APR)  and  other  applicable 
documents  shall  be  forwarded  to  the 
General  Services  Administration  (CPS), 
Washington,  DC  20405.  The  APR  shall 
include,  as  applicable: 

(a)  Agency  information.  Agency  name, 
address,  names  and  telephone  numbers 
of  appropriate  technical  and  contracting 
officials  including  the  agency  official 
assigned  to  conduct  the  procurement. 

(b)  Project  title  and  description.  (1) 
Name  or  designation  of  agency  ADP 
resource  system. 

(2)  Description  of  the  requirement  that 
is  to  be  procured.  Indicate  whether  this 
is  a  new  requirement  or  an  addition  to 
or  a  modification  of  a  current  ADP 
service  system. 

(3)  Estimated  system  life  (see  S  1- 
4.1102-11). 

(4)  Estimated  system  life  cost  (see  S 1- 
4.1102-10). 

(5)  Location(s)  (city  and  state)  which 
require  user  access  to  the  system. 

(6)  Fiscal  year  and  quarter  during 
which  the  solicitation  or  requirements 
package  is  expected  to  be  released  to 
the  private  sector  for  procurement 
action. 

(7)  Expected  contract  performance 
commencement  date. 

(c)  Procurement  planning.  (1) 
Budgeted  value  of  the  progurement  in 
the  agency's  request  to  0MB,  indicating 
whether  implicitiy  or  explidtiy 
described,  including  fiscal  year(s) 
involved. 

(2)  Summary  description  of  the 
alternatives  considered  to  meet  the 
reqidrement  the  related  costs  and  the 
bases  for  the  alternatives  selected  with 
reference  to  the  agency's  requirements 
analysis  and  comparative  cost  analysis 


(see  FPMR  9S  101-35.207  and  101-35.209, 
respectively). 

(3)  If  within  TSP  scope  (see  9  1- 
4.120&-2),  indicate  contracting 
arrangement  contemplated  (MAS,  B/A, 
or  exception)  and  type  (full,  interactive, 
or  remote  batch).  If  exception  to  TSP  see 
paragraph  (e),  below. 

(4)  Conclusions  of  performance 
evaluation  for  the  currentiy  mstalled  or 
used  ADP  resoxu"ce  system,  when 
applicable  (see  FPMR  Subpart  101- 
36.14). 

(5)  A  statement  that  available  ADP 
resources  have  been  screened  and  none 
is  available  to  satisfy  the  requirement 
(see  FPMR  Subparts  101-36.2  and  101- 
36.3). 

(6)  Documentation  regarding 
telecommimications  when  applicable 
(see  FPMR  Subpart  101-38.11). 

(7)  Conclusions  of  software 
conversion  study,  when  applicable  (see 
9  1-4.1206-2). 

(d)  Procurement  strategy  (1) 
Description  of  conversion  management 
planning  actions  (see  FPMR  9  101- 
35.206-1). 

(2)  Type  of  specification  or  purchase 
description  (see  FPMR  9  101-35.205). 

(3)  The  basis  and  documentation  to 
support  the  use  of  compatibility  limited 
requirements,  when  applicable  (see  9  1- 
4.1206-4). 

(4)  The  basis  and  documentation  to 
support  a  contemplated  noncompetitive 
(sole  source)  prociu-ement,  when 
applicable  (see  9  1-4.1206-5). 
Specifically,  the  justification  must 
address: 

(i)  The  critical  service  or  uidque 
features  or  mandatory  requirements, 
dictated  by  the  intended  use,  that  limits 
the  procurement  to  a  sole  source  (The 
overriding  necessity  of  these 
competition  limiting  requirements  shall 
be  clearly  identified.); 

(ii)  The  steps  taken  which  led  to  the 
conclusion  that  no  other  known  or 
probable  source  of  supply  exists  for  the 
required  services;  and 

(iii)  The  practical  factors  which 
preclude  the  development  of 
specifications  or  the  determination  of 
the  requirement  in  a  form  suitable  for 
competition. 

(5)  The  documentation  to  support  a    . 
dedicated  teleprocessing  system 
strategy,  when  applicable  (see  9  1- 
4.1209(b)(2)). 

(6)  If  within  TSP  scope  (9  1^.1209-2), 
source  selection  information,  as  follows: 

(i)  List  of  ADP  service  requirements 
(mandatory  and  evaluated  optional 
features,  if  any); 

(ii)  Other  requirement  elements  to  be 
evaluated; 


Federal  Register  /  Vol.  47.  No.  92  /  Wednesday,  May  12.  1982  /  Rules  and  Regulations        20S37 


(iii)  Summary  description  of  the 
benchmark  and  the  method  for 
developing  cost  information  from  the 
benchmark  results  or  a  description  of 
how  cost  information  will  be  determined 
if  a  benchmark  is  not  used;  and 

(iv)  The  method  to  be  used  for 
combining  all  cost  elements  to 
determine  the  lowest  overall  system  life 
cost  evaluation  of  the  services  contract 
portion. 

(7)  If  use  of  remote  terminal  emulation 
is  to  be  a  mandatory  requirement, 
provide  justification  as  set  forth  in  S 1- 
4.1206-7. 

(e)  Exceptions  or  deviations.  Provide 
a  statement  that  the  agency  has 
reviewed  and  complied  with  all 
applicable  regulations.  List  those 
sections  of  Subparts  1-4.11  and  1-4.12, 
current  temporary  regulations, 
Subchapter  F  of  the  FPMR.  and  the  use 
of  standards  that  apply  to  this 
procurement  that  cannot  or  will  not  be 
met  by  the  agency.  Identify  and  justify 
deviations  to  the  listed  regulations  that 
the  agency  desires  or  requires.  If  the 
exception  is  within  the  TSP  scope, 
provide  doamientation  required  by  S  1- 
4.1209-3(d)(2). 

(f)  Agency  remarks.  Provide 
additional  information  concerning  any 
of  the  above  items  or  other  speciaJ 
conditionB  associated  with  the 
procurement  deemed  necessary  for 
understanding  of  the  APR. 

(g)  Agency  references.  Provide 
references  to  relevant  past  GSA 
authorizations,  meetings,  telephone 
discussions,  etc. 

(h)  Agency  signature.  The  APR  shall 
be  signed  by  an  official  who  has  been 
assigned  to  initiate  the  acquisition 
action  and  shall  specify  the  title  of  th^ 
official  who  has  been  assigned  to  be 
responsible  for  the  conduct  of  the 
procurement  (see  5  l-4.1104(a)).  GSA 
will  process  only  those  submissions 
signed  by  authorized  officials.  Other 
submissions  will  be  returned  without 
action  to  the  submitting  office  for 
resubmission  by  an  authorized  agency 
official. 

(i)  Supplemental  submissions.  If  prior 
to  award  the  requirement  or  any  of  the 
procurement  plaiming  or  strategy 
elements  of  an  APR  change  materially 
from  data  submitted  in  the  APR, 
irrespective  of  whether  before  or  after 
authorization  is  received  from  GSA  to 
proceed,  the  agency  shall  promptly 
provide  a  supplementary  APR 
submission  to  GSA  containing  pertinent 
information. 

$1-4.1204    Procurement-related 
dlrecMvee. 

Procxirement  actions  shall  conform 
with  the  following: 


(a)  Direction  by  the  President  and 
fiscal  and  policy  controls  exercised  by 
OMB: 

(b)  The  FPMR.  particularly  Subchapter 
F: 

(c)  Federal  information  processing 
standards  (FIPS),  Federal 
telecommunications  standards  (FED- 
STD),  and  joint  standards  (FIPS/FED- 
STD):  and 

(d)  Except  as  otherwise  provided  by 
this  Subpart  1-4.12,  appUcable 
procurement  regulations  (i.e.,  other 
provisions  in  the  Federal  Procurement 
Regulations  (41 CFR  Chapter  1),  agency 
regulations  implementing  and 
supplementing  the  FPR,  or,  if  applicable, 
the  Defense  Acquisition  Regulation 
(DAR)). 

$1-4.1205    Smal  purchaeM. 

The  provisions  of  Subpart  1-3.6,  (or.  if 
apphcable  DAR  Part  3-6)  Small 
Purchases,  apply  when  tlie  aggregate 
amount  over  the  system  life  of  any 
requirement  for  conunercial  ADP 
services  does  not  exceed  $10,000.  In 
addition,  for  services  that  are  available 
on  multiple  award  schedules  (MAS) 
under  the  TSP,  agencies  may  use  the 
simplified  MAS  procedure  (see  S  1- 
4.1209-3(c)). 

S  1-4.1206    Competttkm  In  procurement 
actions. 

(a)  Full  and  open  competition  is  a 
basic  procurement  objective  of  the 
Government.  Maximum  practicable 
competition  among  offerors  who  are 
capable  of  meeting  the  user's  needs  will 
ensure  that  the  Government's  ADP 
needs  are  satisfied  at  the  lowest  overall 
cost,  price  and  other  factors  considered, 
over  the  system/item  life.  To  meet  fully 
the  lowest  overall  cost  objective,  it  is 
essential  that  proper  management  and 
planning  actions  be  accomplished 
before  the  acquisition  becomes 
imminent  (see  FPMR  Subpart  101-35.2). 

(b)  Agency  ADP  managers  and 
contracting  officers  share  the 
responsibihty  for  ensuring  that  the  basic 
procurement  objective  is  met.  The 
responsibility  extends  to  fostering 
competitive  conditions  for  subsequent 
procurements. 

$1-4.1206-1    Competition  for  foNowMNi 
ADP  services  roQulrements. 

Agencies  must  keep  their  commercial 
ADP  services  contract  expiration  dates 
in  mind  when  planning  for  future  ADP 
requirements  activities  (see  FPMR 
S  101-35.204).  Agency  plans  for  follow- 
on  prociirement  should  allow  sufficient 
time  for  the  acquisition  process, 
including  conversion  of  data  files  and 
programs,  if  required.  A  competition  for 
the  follow-on  period  shall  be  started  and 


should  be  completed  before  the 
expiration  of  the  existing  contract 

S  1-4.1206-2    Softwsre  conversion 

(a)  Software  conversion  (see  $  1- 
4.1102-2(f)  for  definition]  studies  shall 
be  performed  for  all  procurements  to 
ensure  that  the  user's  needs  are  met  at 
the  lowest  overall  cost,  price  and  other 
factors  considered,  including  costs  and 
other  factors  associated  with  conversion 
activities.  However,  a  software 
conversion  study  is  not  required  for  an 
initial  acquisition  wdiere  no  software 
exists.  The  provisions  of  S  1-4.1109-14 
apply. 

(b)  Studies  for  procurements  below 
the  thresholds  stated  in  paragraph  (c)  of 
this  section  shall  be  based  on 
Government  estimates  determined  in 
accordance  with  agency  procedures. 
The  procurement  file  shall  be 
documented  to  record  the  estimates  and 
the  method  of  computation,  llie  extent 
of  the  study  will  be  based  on  the 
dmunstances  of  the  particular  situation 
as  determined  by  the  agency. 

(c)(1)  A  comprehensive  software 
conversion  study  shall  be  made  for  each 
ADP  services  acquisition  when  either 
one  of  the  two  following  conditions 
exists: 

(i)  llie  estimated  system  life  cost  (see 
55  1-4.1102-10  and  1-4.1102-11  for 
definitions)  is  expected  to  exceed  $2.5    ' 
million;  or 

(ii)  The  cost  of  conversion  is  to  be 
used  as  the  primary  justification  for  a 
compatibility  limited  requirement  when 
the  estimated  value  of  the  procurement 
exceeds  $300,000. 

(2)  A  comprehensive  software 
conversion  study  means  an  analysis  of  a 
conversion  requirement  that  as  a 
minimum  includes  the  following:  (i) 
Problem  definition;  (ii)  inventory  of 
system  components  for  the  current 
system;  (iii)  description  of  the  operating 
system  environment  (iv)  inventory  of 
appUcation  programs  and  data  files  to 
be  converted;  (v)  alternative 
procurement  approaches  (including 
compatible  and  noncompatible,  as 
appropriate)  with  schedules  for  both  the 
procurement  and  conversion  effort;  (vi) 
general  descripflon  of  the  target 
environment  (including  hardware  and 
system  software,  performance 
requirements,  and  constraints  or 
limitations,  dictated  by  the  user  needs, 
^n  the  functional  definition  of  the 
requirement);  (vii)  recommended 
approach  to  accomplish  the  conversion 
tasks  (including  analyses  of  alternative 
approaches  with  an  economic  and 
benefit  analysis  for  each  approach);  and 
(viii)  specific  agency  actions  to  be  taken 
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to  reduce  the  cost  and  risk  of  future 
conversions. 

(3]  An  agency  may  elect  to  conduct  its 
own  comprehensive  software 
conversion  study,  use  contractual 
resources  to  accomplish  the  study,  or 
request  the  GSA  Federal  Conversion 
Support  Center  ^CSC)  to  perform  the 
study. 

(d)  All  software  conversion  studies 
shall  be  maintained  in  agency  Bles  and 
be  available  for  GSA  review  at  the  time 
the  agency  submits  an  agency 
procurement  request  (APR)  to  GSA. 

91-4.1206-3    Dedicated  ADPE  or  softwara 


When  a  solicitation  requires  or  allows 
an  offeror  to  propose  the  dedicated  use 
of  ADPE  or  software  in  the  performance 
of  ADP  services,  the  offeror  shall  be 
required  to  (a)  price  the  use  of  the 
dedicated  equipment  or  software  on  a 
separate  line  item  basis  and  (b)  specify 
the  interface  requirements  between  the 
offeror's  system  and  the  dedicated 
items.  The  Government  shall  reserve  the 
right  to  furnish  the  dedicated  items  to 
the  successful  offeror  for  use  in  the 
performance  of  the  contract  The 
location  of  the  dedicated  items  is 
immaterial,  except  that  all  ADPE  or 
software  located  at  Government-owned 
or  -controlled  sites  and  operated  by  the 
Government  or  Government  contract 
employees  shall  be  considered 
dedicated-use  ADPE  or  software, 
requiring  the  separate  pricing  and 
interface  definition. 

§1-4.1206-4    CowpaWXIIty  BmHed 
iWfuirenMnts* 

(a)  Compatibility  limited  requirements 
tend  to  restrict  competition  and, 
therefore,  shall  not  be  made  mandatory 
requirements  solely  for  reasons  of 
economy  or  efficiency.  When  conversion 
costs  are  to  be  evaluated  the 
solicitation  shaU  provide  for  the 
submission  and  evaluation  of  acceptable 
noncompatible  offers  from  responsible 
offerors  that  will  meet  the  user's 
requirement  at  the  lowest  overall  cost, 
price  and  other  factors  considered. 

(b)  A  statement  of  requirements  for 
ADP  services  to  augment  or  replace 
existing  ADP  services  (see  FPMR  S  101- 
35^209)  that  is  limited  to  ADP  services 
compatible  with  the  existing  operating 
system  and  ADPE  shall  be: 

(1)  Supported  by  a  software 
conversion  study  (see  S  1-4.1206-2); 

(2)  lustified  on  the  basis  of  agency 
mission-essential  data  processing 
requirements,  and  economy  and  v 
efficiency;  and 

(3)  Meet  the  requirements  of  this  §  1- 
4.1206-1. 


(c)  The  following  factors  shall  be 
considered  in  determining  whether  the 
incorporation  of  compatibility  limited 
requirements  is  justified  for  the 
augmentation  or  replacement 
acquisition. 

(1)  The  essentiality  of  existing 
software,  without  redesign,  to  meet 
agency  critical  mission  needs.  For 
example,  the  continuity  of  operations 
may  be  so  critical  that  conversion  is  not 
a  viable  alternative. 

(2)  The  additional  risk  associated  with 
conversion  if  compatibility 
specifications  are  not  used  and  the 
extent  to  which  the  Government  would 
be  injured,  financially  or  otherwise,  if 
the  conversion  to  the  new  ADP  system 
fails. 

(3)  The  additional  adverse  impact  of 
factors  such  as  delay,  lost  economic 
opportimity,  and  less  than  optimum 
utilization  of  skilled  professionals  if 
compatibility  specifications  are  not 
used. 

(4)  The  steps  being  taken  to  foster 
competitive  conditions  on  the 
augmentation  or  replacement 
acquisition  (see  S  l-3.101(d]  (or,  if 
applicable,  DAR  3-101(d))  and  FPMR 
S  101-35.206). 

(5)  The  continuation  of  ADP  services 
for  selected  application  programs  with 
the  present  commercial  ADP  services 
contractor  as  an  alternative  to 
conversion  of  all  programs  in  the 
present  ADP  resource  system. 

(6)  The  extent  of  essential  parallel 
operations,  i.e.,  the  need  to  continue 
operation  of  the  old  system  in  parallel 
with  the  new  system  until  the  new 
system  can  fully  support  the  mission 
needs. 

(7)  The  feasibility  of  competing 
conversion  requirements  to  be 
performed  on  a  guaranteed  basis  under 
a  competitive  solicitation  which  couples 
the  conversion  effort  and  ADP  services 
in  a  single  contract,  including 
consideration  of  the  basis  for  and 
calculation  of  liquidated  damages 
provisions  for  conversion  performance 
failure. 

(d)  The  findings  that  support  the  use 
of  compatibility  limited  specifications 
shall  be  submitted  with  each  Agency 
Procurement  Request  (APR)  (see  §  1- 
4.1206-1)  for  augmentation  or 
replacement  acquisition  when  the  use  of 
these  specifications  is  contemplated. 

91-4.1206-6    Noncompetitive  (sole 
source)  raquirenients. 

(a)  When  only  one  contractor  can 
meet  the  selecting  agency's 
requirements,  the  agency  shall 
document  its  files  with  the  basis  and 
justification  for  the  source  selection  and 
retain  the  documentation  to  manage  and 


plan  for  the  subsequent  procurement. 
Agency  ADP  managers  and  contracting 
officers  share  responsibility  for 
management  and  planning  actions 
necessary  to  foster  competitive 
conditions  for  subsequent  procurements. 
An  acquisition  plan  showing  the  major 
milestones  for  completing  a  follow-on 
competitive  selection  shall  be  prepared. 
When  the  estimated  cost  of  particidar 
requirements  exceeds  the  sole  source 
procurement  threshold  set  forth  in 
paragraph  (d)  of  S  1-4.1203,  the 
additional  documentation  required  by 
9  l-4.1203-l(d)(4)  shall  be  submitted 
with  the  APR. 

(b)  The  system  life  duration  for  an 
anticipated  sole  source  procurement 

should  be  held  to  the  minimum 

practicable  life. 

9  1-4.1206-6    Exerdaing  renewal  options. 

Before  exercising  any  renewal 
options,  including  those  on  a  TSP  BA 
contract  or  MAS  system  life  selection, 
the  agency  shall  conduct  an  analysis  to 
determine  whether  exercising  the 
renewal  option  is  the  most 
advantageous  method  of  fulfilling  the 
Government  need,  price  and  other 
factors  considered  Agency  procurement 
files  shall  be  docimiented  with  the 
results  of  the  evduation. 

91-4.1206-7    Uae  of  remote  terminai 
emulation  for  ADP  aervlcee  procurement. 

(a)  Agencies  shall  not  require  the 
mandatory  use  of  remote  terminal 
emulation  '  in  ADP  services 
procurements  except  for 

(1)  Dedicated  teleprocessing 
requirements,  and 

(2)  Unusually  large  and  complex 
shared  teleprocessing  requirements. 

(b)  Agencies  desiring  to  make  the  use 
of  remote  terminal  emulation  mandatory 
in  the  procurement  of  ADP  services 
shall  identify  and  justify  to  GSA  the 
need  for  the  use  of  the  contemplated 
remote  terminal  emulation.  This 
information  will  be  provided  along  with 
the  submission  of  the  APR,  when 
applicable.  An  agency  should  study  the 
GSA  Handbook,  Use  and  Specifications 
of  Remote  Terminal  Emulation  in  ADP 
System  Acquisitions,*  before  making  its 
determination. 


*  See  1 1-4.1102-e  for  definitioiu  of  terms. 

'The  GSA  Handbook,  U«e  and  Specifications  of 
Remote.  Tenninal  Emulation  in  ADP  System 
Acquisitions,  has  been  prepared  to  provide 
guidance  to  Federal  agencies  in  designing  and 
conducting  remote  terminal  emulation  benchmaric 
tests.  The  Handbook  lummarizes  introductory 
concepts  and  terminology  of  benchmarking  and 
remote  terminal  emulation,  describes  when  and 
how  agencies  should  use  remote  terminal  emulation, 
and  specifies  the  remote  terminal  emulation 
capaUUtie*  that  an  asency  may  require  offerors  to 
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(c)  Any  agency  desiring  to  deviate 
from  the  policy  expressed  in  paragraph 
(a)  of- this  section  shall  request  authority 
from  GSA  under  S  1-4.1200-4.  before  the 
issuance  of  the  solicitation  document. 

§t-4.120«^    Small  iMisiness  and  labor 
surplus  arM  concern*. 

Commercial  ADP  services  may  be  set 
aside  for  award  to  small  businesses,  the 
'  Small  Business  Administration  (in 
accordance  with  Section  8(a)  of  the 
Small  Business  Act),  or  labor  surplus 
area  concerns.  The  provisions  of 
Subparts  1-1.7  and  1-1.8  and  the 
implementing  agency  policy  and 
procedures  (or,  if  applicable,  DAR  Parts 
1-7  and  1-8)  apply. 

§  1-4.120S-4    Computw  security 
re<|uireinents. 

When  applicable,  the  provisions  of 
S  1-4.1109-20  shall  be  applied  to 
commercial  ADP  services  and  ADP 
support  services,  procurements  (see  also 
FPMR  Subpart  101-35.3). 

S1-4.120S-10    Nnptamentatlon  of 
standards. 

When  applicable,  the  provisions  of 
S  1-4.1109-25  shall  be  applied  to 
commercial  ADP  services  and  ADP 
support  services  procurements  (see  also 
FMR  Subpart  101-36.13). 

S  1-4.1207    [Reserved] 

91-4.12M    Procurement  requiremenU 
rsMhtg  to  ttM  Privacy  Act 

Executive  agencies  (see  S  l-1.327-2(a) 
for  definition)  shall  comply  with  §  1- 
1.327  (or,  if  applicable,  DAR  1-327  and 
APP.P)  when  they  procure  commercial 
ADP  services  and  support  services 
subject  to  the  Privacy  Act » and  shall 
include  in  their  solicitations  and 
resultant  contracts: 

(a)  Agency  rules  of  conduct  that  a 
contractor  and  his  employees  shall  be 
required  to  follow; 

(b)  A  list  of  the  anticipated  threats 
and  hazards  inherent  in  the 
contemplated  prociu^ment  against 
which  the  contractor  must  safeguard; 

(c)  A  description  of  the  safeguards 
that  the  agency  requires  the  contractor 
to  provide; 

(d)  Requirements  for  a  program  of 
Government  inspection  during 
performance  of  the  contract  that  will 
ensure  the  continued  efficacy  and 
efficiency  of  safeguards  and  the 


provide  for  tarting  ADP  •yttemt  during  acquisition. 
Copies  of  the  GSA  Handbook  are  available  upon 
written  request  to  General  Services  Administration 
(CDPX).  WasUngton.  DC  20406. 

'ADP  management  provisions  regarding  t)M 
Privacy  Act  art  in  FPMR  Subpart  101-35.17.  Related 
provisions  regarding  security  of  Federal  ADP  and 
telecommunications  systems  are  in  FPMR  Subpart 
101-35.3. 


discovery  and  countering  of  new  threats 
and  hazards;  and 

(e)  Standard  contract  clauses  entitled 
"RiS^ts  in  Privacy  Safeguards"  (see  S  1- 
4.1208-1)  and  "Access  to  Contractor 
Facilities  and  Records — Privacy 
Safeguards  Inspection"  (see  S  1-4.1208- 
2). 

§  1-4.1206-1    Rights  In  privacy  safeguards. 

Contracts  for  commercial  ADP 
services  subject  to  the  Privacy  Act  shall 
contain  the  following  clause: 
Rights  in  Privacy  Safsguards 

(a)  The  details  of  any  and  all  safeguards 
that  the  contractor  may  design  or  develop 
under  this  contract  shall  become  and  remain 
the  property  of  the  Government  and  shall  not 
be  published  or  disclosed  in  any  maimer 
without  the  express  written  consent  of  the 
Government 

(b)  The  details  of  any  and  all  safeguards 
that  may  be  revealed  to  the  contractor  by  the 
Government  in  the  course  of  performing 
under  this  contract  shall  not  be  published  or 
disclosed  in  any  manner  without  the  express 
written  consent  of  the  Government 

(End  of  Clause) 

S1-4.1206-2    Access  to  contractor 
facilities  and  recorde    privacy  safeguards 
inspection. 

Contracts  for  commercial  ADP 
services  subject  to  the  Privacy  Act  shall 
contain  the  following  clause: 

Access  to  Contractor  Facilities  and  Records- 
Privacy  Safeguards  Inflection 

(a)  The  Government  shall,  following 
presentation  of  advance  written  notice  of 

days  be  afforded  ftdl.  free,  and 

uninhibited  access  to  all  fadlities  and 
installations,  and  to  all  technical  capabilities 
€uid  operations,  and  to  all  documentation, 
records,  and  data  bases  for  the  purpose  of 
carrying  out  a  program  of  inspection  to 
ensure  continued  efficacy  and  efficiency  of 
safeguards  against  threats  and  hazards  to 
data  security,  integrity,  and  confidentiality. 

(b)  In  the  event  that  new  or  unanticipated 
threats  or  hazards  are  discovered  by  either 
the  Government  or  the  contractor,  or  that 
existing  safeguards  have  ceased  to  functioa 
the  discoverer  shall  immediately  bring  the 
situation  to  the  attention  of  the  other  party. 
Muhial  agreement  shall  then  be  reached  on 
changes  or  corrections  to  existing  safeguards 
or  institution  of  new  safeguards,  with  final 
determination  of  appropriateness  being  made 
by  the  Government  The  coat  of  such  changes 
or  corrections  shall  be  a  matter  of 
negotiation.  The  Government's  liability  is 
limited  to  an  equitable  adjustment  of  cost  for 
such  changes  or  corrections,  and  the 
Government  shall  not  be  liable  for  claims  of 
loss  of  business,  damage  to  reputation,  or 
damages  of  any  other  kind  arising  from 
discovery  of  new  or  unanticipated  threats  or 
hazards,  or  any  public  or  private  disclosure 
thereof. 

(End  of  Clauae) 


§1-4.120*    TheT( 
Program  (TSP). 


elwprocessliig  Servlcee 


TTie  TSP  is  a  centrally  managed  GSA 
program  that  provides  agencies  with 
effective  and  efficient  means  of 
acquiring  certain  commercial  ADP         , 
services  including  related  ADP  support 
services.  Agencies  shall  use  the  TSP  in 
accordance  with  this  Subpart  1-4.12. 
The  TSP  included  two  methods  for 
acquiring  commercial  ADP  services. 
Neither  of  these  methods  allows  cost- 
reimbursement  contracting.  Agencies 
may  use  either  method,  as  appropriate. 

(a)  The  multiple  award  schedule 
(MAS).  GSA  periodically  establishes  a 
multiple  award  schedule  under  which 
GSA  negotiated  offerings,  including  firm 
rates  for  services,  of  the  participating 
firms  are  made  available  for  efficient 
agency  acquisition.  The  MAS  provides 
for  incremental  discounts  based  on  each 
firm's  total  MAS  dollar  volume  of 
services  delivered  Government-wide. 
The  MAS  defines  the  terms  and 
conditions  under  which  a  purchase 
order  placed  by  the  agency  will  be 
performed  by  the  agency  selected 
participating  contractor.  The  MAS  terms 
and  conditions  can  be  modified  only  by 
GSA.  Under  the  provisions  of  the 
schedule,  a  participating  firm  may 
modify  its  service  offerings  through  a 
MAS  amendment  procedure.  The  MAS 
may  be  used  for  justified  sole  source 
requirements.  Agencies  shall  initiate  the 
procedure  described  in  the  handbook  by 
notifying  TSP  MAS  firms  of  dieir 
requirements  and  planned  source 
selection  and  by  publicizing  the  planned 
procurement,  notwithstanding  the 
exemption  in  S  l-1.100J-2(a)(5)  (or.  if 
applicable.  DAR  l-1003.1(c)(v)).  For 
procurements  under  the  established 
thresholds  (see  l-4.1203(d)),  an  agency 
has  the  option  of  not  allocating  time  for 
receipt  processing,  and  distribution  of 
amendments  and  price  reductions; 
provided  it  has  determined  that  at  least 
two  firms  can  satisfy  the  requirement 
and  provided  the  CBD  notice  and  letter 
of  inquiry  so  states.  The  agency  shall 
make  the  source  selection  in  accordance 
with  the  terms  of  the  MAS  and  shall 
evaluate,  select  a  source,  and  issue  a 
line  item,  time  and  resources-used, 
ceiling-price  purchase  order.  The  MAS 
shall  not  be  used  for  a  dedicated 
teleprocessing  system  '(see  §  1-4.1202-7 


*  Dedicated  system  altemativea  should  not  be 
confused  with  dedicated-use  ADPE  or  software  •• 
provided  in  i  1-4.1206-3  where  the  Government 
reserves  the  right  to  furnish  certain  ADP  items  for 
use  in  the  performance  of  teleprocessing  service*. 
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for  definition)  requirement;  however, 
portions  of  a  system  such  as  on-line 
storage  and  communications  ports  may 
be  reserved  for  exclusive  use  by  a  single 
user  or  groups  of  users. 

(b)  The  basic  agreement  (BA).  (1) 
GSA  periodically  establishes  a  BA 
under  which  GSA  negotiated  terms  and 
conditions  are  made  available  for 
agency  use  in  soliciting  proposals  and 
awarding  contracts  for  TSP  services. 
The  BA  terms  and  conditions  can  be 
modified  only  by  GSA.  Properly  justified 
sole  source  procurements  may  be 
conducted  under  the  BA  when  a 
requirement  within  the  TSP  scope 
cannot  be  satisfied  under  the  MAS- 
Unless  a  sole  source  is  justified, 
agencies  shall  notify  firms  that  have 
entered  into  the  BA  of  their 
requirements  and  planned  source 
selection.  Additionally,  agencies  are 
responsible  for  synopsizing  BA 
requirements  in  Uie  "Commerce 
Business  Daily"  in  accordance  with 
applicable  procurement  regulations  (see 
Subpart  1-1.10  (or.  if  apphcable  DAR 
Part  1-10}).  Firms  that  have  not  entered 
into  a  BA  with  GSA  shall  be  considered 
for  contract  award  provided  the  firm 
agrees  in  its  offer  to  all  terms  and 
conditions  of  the  BA. 

(2)  Dedicated  teleprocessing  systems 
requirements  may  be  included  in  a  BA 
solicitation  under  the  TSP  provided: 

(i)  The  agency  prociu^ment  request 
includes  appropriate  documentation  to 
support  a  system  requirement 
configuration,  or  a  specific  part  thereof, 
which  is  to  be  solicited  on  only  a 
dedicated  system  basis.  This  provision 
does  not  apply  when  an  agency 
expresses  willingness  to  evaluate  a 
dedicated  system  alternative  proposal  to 
a  proposal  priced  on  a  resources  used 
(unit  rates)  basis. 

(ii)  The  solicitation  docimient 
provides  for  the  submission  and 
evaluation  of  dedicated  system 
proposals,  on  either  a  required  or 
alternate  basis.  Offers  for  a  dedicated 
system  shall  be  considered  only  on  a 
fixed-price,  regardless-of-usage  basis  for 
the  specified  requirement. 

(iii)  When  dedicated  system  proposals 
are  to  be  solicited  and  evaluated  as  an 
alternative  to  resources  used  type 
proposals,  evaluation  criteria  shall  be 
sufficient  to  adequately  compare  a 
dedicated  system  pricing  offer  with 
resources  used  (unit  rates)  offers  to 
determine  lowest  overall  cost  The 
solicitation  document  shall  provide  that 
an  offeror  submitting  a  dedicated 
system  proposal  must  also  submit  a 
resources  used  proposal  otherwise  the 
dedicated  system  alternative  shall  be 
eliminated  from  consideration.  Contract 
awards  made  on  a  system  life  basis 


shall  provide  for  an  annual  Government 
review  of  workload  and  usage  and 
reserve  the  right  to  select  on  a 
prospective  basis  the  more  favorable  of 
the  contractor's  dedicated  system  or 
resources  used  pricing  mode. 

(c)  Other  contracting  arrangements.  If 
an  agency  determines  that  a  particular 
requirement  within  the  scope  of  the  TSP 
(see  S  1-4.1209-1)  cannot  be  satisfied  by 
any  firm  currently  participating  in  the 
TSP,  either  MAS  or  BA.  or  by  any  firm 
willing  to  enter  into  a  contract  under  the 
TSP  BA,  the  ageacy  may  acquire  such 
services  as  an  exception  to  die  TSP. 
subject  to  the  provisions  set  forth  in 
paragraph  (d)  of  S  1-4.1209-3. 

(d)  TSP  guidance.  (1)  Guidance 
concerning  the  TSP  may  be  obtained 
fix)m  the  General  Services 
Administration  (CDR).  Washington.  DC 
20405  or  from  any  GSA/ADTS  regional 
office. 

(2)  TTie  Teleprocessing  Services 
Program  (TSP)  Handbook  provides 
procedures  to  be  followed  by  Federal 
agencies  in  acquiring  commercial  ADP 
services  within  the  TSP  scope.  The 
handbook  is  not  a  regulation.  However, 
it  reflects  regulatcHy  requirements  of  the 
FPR  and  FPMR.  A  limited  number  of 
copies  of  the  handbook  are  available 
without  charge  to  all  Federal  agencies 
by  written  request  to  any  of  the  offices 
identified  in  paragraph  (d)(1),  above. 
Major  revisions  or  new  editions  of  the 
handbook  are  announced  in  FPR 
bulletins. 

91-4-120»-1    AppfcaWHty  of  Vnm  TSP. 

(a)  When  a  Federal  agency 
requirement  analysis  (see  FPMR  S  101- 
35.203-4)  indicates  that  commercial  ADP 
services  should  be  considered  (see 
FPMR  S  101-35.209)  to  satisfy  an  ADP 
requirement  and  it  is  within  the  scope 
(see  S  1-4.1209-^)  of  the  GSA  managed 
TSP,  and  agency  shall  use  the  TSP  (but 
see  Sfi  1-4.1205  and  l-4.1209-3(d]). 

(b)  Government  contractors  who 
require  ADP  teleprocessing  services  in 
the  performance  of  work  under  cost- 
reimbursement  type  contracts  or 
subcontracts  may  use  the  TSP  pursuant 
to  Subpart  l-«.9  (or,  if  applicable.  DAR 
Part  5-9). 

91-4.130»-2    Scop*  of  llM  TSP. 

(a)  Covered  TSP  services.  Types  of 
ADP  services  covered  include 
interactive,  remote  batch  processing, 
and  a  combination  of  these  (full 
services),  as  well  as  related  ADP 
support  services  incidental  to  the 
teleprocessing  performed  by  commercial 
firms. 

(b)  Excluded  TSP  services. 
PredominanUy  or  exclusively  local 


batch  processing  services  are  excluded. 
(See  also  §  l-4.1201(b).) 

(c)  Covered  TSP  support  services. 
Types  of  related  ADP  support  services 
covered  Include: 

(1)  Training  services  that  are  limited 
to  the  unique  features  of  a  particular 
teleprocessing  service: 

(2)  Technical  assistance/analyst 
services  (TA/AS)  specifically  related  to 
the  TSP  firm's  providing  teleprocessing 
services  under  the  TSP  as  limited  in 
paragraph  (d)  of  this  section.  Such 
services  are  limited  to  assisting  users  on 
network  operations,  special  features 
that  may  influence  application  system 
design,  communication  interfaces  with 
contractor  networks,  or  other  ADP 
application  oriented  areas  incidental  to 
the  use  of  the  TSP  firm's  econometric 
engineering,  or  other  software  packages; 

(3)  Use  of  the  TSP  firm's  premium 
(exfra  charge)  software  packages 
related  to  a  teleprocessing  requirement 
as  limited  in  t>aragraph  (d); 

(4)  Use  of  the  TSP  firm's  data  bases 
related  to  a  teleprocessing  requirement 

(5)  Furnishing  network 
documentation: 

(6)  Conversion  of  Government- 
controlled  files  and  application 
programs  when  initiating  performance 
or  changing  firms  under  a  TSP 
contracting  arrangement  as  provided  in 
paragraph  (e);  or 

(7)  Software  redesign  or  programming 
as  limited  in  paragraph  (f). 

(d)  Limitations  on  TA/AS  and 
premium  software  packages.  Technical 
assistance/analyst  services  (TA/AS) 
and  use  of  premimn  software  padcages 
(paragraph  (c)  (2)  and  (3)  above  of  this 
section)  have  TSP  acquisition  dollar 
limitations  that  are  reflected  in  both  the 
MAS  and  BA.  Procurement  of  these 
types  of  services  that  exceed  the 
established  limitations  should  be  on  a 
maximum  practicable  competition  basis 
(see  also  S  1-4.1210).  The  dollar 
limitations  for  each  teleprocessing 
requirement  are  10%  of  the  total  value  of 
the  requirement  per  fiscal  year,  not  to 
exceed  $100,000  per  year  for  TA/AS  and 
$25,000  per  year  per  premium  software 
package.  The  requiring  agency  shall 
obtain  authorization  from  the  GSA  TSP 
confracting  officer  before  placing  a 
purchase  order  under  the  MAS  or 
awarding  a  contract  under  the  BA  that 
includes  requirements  that  are 
estimated  to  exceed  the  above 
limitations. 

(e)  Conversion  under  TSP.  ADP 
support  services  associated  with 
conversion  of  files  and  application 
programs  ((cK6)>  above)  may  be 
included  in  a  MAS  purchase  order  or  BA 
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contract  at  the  option  of  the  nsing 
agency,  provided: 

(1]  A  determination  is  made,  when  a 
TSP  conversion  requirement  is 
estimated  to  exceed  $75,000,  that  more 
extensive  competition  is  not  practicable. 

(2)  The  conversion  is  consistent  with 
the  management  and  planning  action 
provisions  set  forth  in  FPMR  §  101- 
35.206-1. 

(3)  Each  participatii^  finn,  when  the 
MAS  method  is  selected  and  the 
teleprocessing  requirement  includes 
conversion  services,  is  required  to 
propose  the  conversion  portion  oS  the 
requirement  or  be  eliminated  from 
consideration  for  that  teleprocessing 
requirement. 

(4)  The  description  of  an  individual 
TSP  conversion  requirement  identifies, 
as  a  minimum,  the  number  of  programs 
to  be  converted,  the  source  computer 
system,  the  number  of  lines  of  code  to 
be  converted  by  language,  the  number  of 
files  to  be  converted  by  organizational 
type  (e.g.,  index  sequential ,  sequential, 
random.  DBMS),  a  description  of  the 
complexity  and  level  of  documentation 
of  the  files  and  programs, 
redocumentation  requirements,  training 
requirements,  and,  specific  testing  and 
acceptance  criteria  for  the  converted 
programs  and  files. 

(5)  O^erors  are  provided  an 
opportunity  to  inspect  for  proposal 
purposes,  the  available  documentation 
of  all  programs  and  files  pertinent  to  the 
conversion  effort  subject  to  necessary 
limitations  for  the  protection  of 
personal,  proprietary,  or  other  sensitive 
data. 

(6)  Offers  for  conversion  services  ^  are 
solicited  and  awarded  on  a  separate  line 
item,  firm  fixed-price  basis. 

(7)  Order  placements  or  contract 
awards,  when  teleprocessing 
requirements  include  conversion 
services,  are  based  on  lowest  overall 
cost  price  and  other  factors  considered. 
Cost  of  conversion  shall  be  included  as 
an  element  of  overall  teleprocessing 
services  costs. 

(f)  Limitations  on  software  redesign  or 
programming.  Software  redesign  or 
programming  are  excluded,  except 
programming  of  linkage  or  bridge 
routines  between  multiple  software 
packages  under  $5000  per  year  per 
requirement,  provided  the  MAS  or  BA 
so  provides.  Other  limited  application 
programming  can  be  included  only  in  a 
TSP  BA  contract  provided  the  agency 
requests  and  receives  specific 


^  Under  the  MAS  method,  participating  firms  do 
not  quote  conversion  services  rates  in  their 
schedule  pricelist;  rather  a  firm  offer  is  made  for 
each  particular  requirement 


authorization  by  the  CSA  BA 
contracting  officer  (see  also  {  1-4.1210). 

(g)  Excluded  facHities  management 
Facilities  management  of  Government 
furnished  ADP  equipment  is  excluded. 

(h)  Excluded  ADPE.  The  lease  or 
purchase  of  ADPE  including  terminals  is 
excluded. 

§1-4.1209-3    Procedures  for  acquiring 
TSP  services. 

(a)  Description  and  authorization. 
Agency  ADP  managers  shall  document 
their  teleprocessing  service 
requirements  so  TSP  procedures  can  be 
economically  and  efficiently  applied  by 
the  procurement  activity.  When  the 
value  of  the  procurement  exceeds  the 
blanket  dollar  thresholds  for  GSA 
authorization  to  proceed  with  a 
commercial  ADP  services  procurement 
(see  S  l-4.1203(d)(2)),  the  agency  is 
required  to  submit  an  APR  to  GSA  (see 
S  1-4.1203-1). 

(b)  Evaluation  and  source  selection. 
Selection  of  a  specific  source  shall  be 
based  on  a  technical  and  a  system  life 
cost  evaluation  appropriate  to  the 
procurement  method  selected  (see  also 
§  1-4.1206-6). 

(1)  Technical  requirement  evaluation 
factors  shall  be  limited  to  mandatory 
service  requirements  and  those 
evaluated  optional  service  features  that 
are  assigned  relative  values  (expressed 
in  dollars,  points,  or  any  other 
reasonable  indicators).  Evaluated 
optional  service  features  should  not 
exceed  20%  wei^ting  value  in  the  total 
evaluation.  Other  tedmical  evaluation 
factors  may  be  apfHxipriate  (see  i  1- 
4.1109-15). 

(2)  The  lowest  overall  cost  as  defined 
in  S  1-4.1102-10,  shall  be  used  in 
evaluation  and  source  selection. 
Conversion  costs  shall  be  included  in 
system  life  evaluations  as  provided  in 

S  1-4.1109-14.  Technically  acceptable 
contractor  price  quotations  instead  of 
Govenunent  estimates  for  specific 
contractor  conversion  efforts  shall  be 
used  in  the  Government's  overall 
estimate  of  conversion  cost  in 
computing  the  system  life  costs. 

(3)  For  requirements  over  $300,000 
annually,  ADP  service  costs  shall  be 
based  on  benchmark  results  from  all 
technically  quahfied  firms.  TTie  agency's 
benchmark  package  shall  be  available 
to  offerors  at  least  45  calendar  days 
before  benchmark  performance.  The  iise 
of  benchmarks  should  be  considered  in 
selections  imder  the  threshold  because 
different  amounts  of  connect  I/O,  and 
CPU  time,  for  example,  will  be  required 
by  different  contractor  systems  to 
accomplish  the  same  workload  The 
selection  of  the  benchmark  workload  is 
critical  to  the  source  selection  because  it 


will  exercise  the  contractor's  bilUng 
algorithm,  a  significant  factor  in  cost 
determination.  If  a  benchmark  is  not 
used,  the  ADP  service  costs  shall  be 
derived  by  a  cost  factor  calculation  of 
the  various  categories  of  the  workload 
estimate  or  other  adequate  techniques. 
FEDSIM  has  developed  a  synthetic 
benchmark  for  remote  batdi 
applications  called  die  "Resource  Driver 
Program"  which  can  be  considered  (see 
§  1-4.1212). 

(4)  For  selections  under  the  KfAS, 
prices,  rates  and  discounts  applied  in 
the  calculation  of  system  life  cost  shall 
conform  to  the  terms  of  the  schedule 
agreement  and  shall  be  based  on  the 
most  recent  rates  and  discounts  known 
as  being  achieved  at  a  cut-off  date 
common  to  all  firms  being  evaluated. 
Rates  and  discounts  can  be  obtained  by 
contacting  any  GSA/ADTS  regional 
office.  Related  ADP  support  service 
costs  for  selections  under  the  MAS  shall 
be  derived  directly  from  the  priceUsts. 

(5)  Benchmark  materials  to  be  used 
for  selection  under  the  MAS  shall  be 
available  on  die  "Release  date"  of  the 
requirements  under  MAS  procedures. 
For  selections  under  the  BA.  benchmark 
materials  shaH  be  available  at  the  time 
solicitations  are  released.  Benchmark 
materials  shall  be  fiunished  to  all  firms 
who  indicate  an  intent  to  enter  into  the 
competition.  Under  either  die  MAS  or  B/ 
A,  a  copy  of  the  benchmark  used  for 
cost  evaluation  purposes  in  the  selection 
process  shall  be  retained  for  periodic 
performance  evaluation  purposes  over 
the  system  life  of  the  requironent 

(6)  The  technically  acceptable  offer 
evaluated  as  the  lowest  overall  cost 
price  and  other  factors  considered,  shall 
be  selected. 

(7)  Agencies  are  responsible  for 
ensuring  that  contractor  services 
received  and  invoices  submitted  are 
consistent  widi  the  terras,  conditions, 
and  prices  of  the  schedule  or  contract 
The  benchmark  used  for  source 
selection,  which  exertnses  the 
contractor's  billing  algorithm,  should  be 
periodically  rerun  throughout  the 
contract  life  to  provide  this  verification. 
Agencies  should  contact  GSA's  Contract 
Programs  Division  (CDR),  Washington. 
DC  20405,  for  assistance  in  invoice 
verification,  auditing,  and  use  of  billing 
algorithms. 

(c)  Low  cost  procurement  When  the 
system  life  estimated  cost  does  not 
exceed  $10,000.  the  MAS  method 
provides  a  simplified  procedure  that 
agencies  may  use  for  selecting 
teleprocessing  services.  Requirements 
shaU  not  be  fragmented  in  order  to 
circumvent  normal  TSP  procedures. 
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(d)  Exceptions.  (1)  Agencies  shall 
attempt  to  satisfy  their  commercial  ADP 
service  requirements  which  are  within 
the  scope  of  the  TSP  through  use  of  the 
MAS  or  B/A  methods.  When  it  appears 
likely  that  neither  method  can  satisfy 
the  requirement,  the  agency  shall 
conduct  and  document  a  market  survey 
to  determine  the  availability  of  the 
required  services  from  participating  TSP 
Hrms  and  from  other  sources  that  would 
negotiate  under  the  TSP  B/A.  When  the 
results  of  the  survey  are  negative,  an 
exception  exists. 

(2)  When  a  TSP  exception  exists  and 
when  the  value  of  the  procurement 
exceeds  the  applicable  threshold  (see 
§  l-4.1203(d)(2)),  the  agency  APR 
submission  shall  include  the  following: 

(i)  Documentation  of  the  survey; 

(ii)  Dociunentation  describing  the 
method  of  procurement  contemplated 
because  of  the  survey  results;  and 

(iii)  If  sole  source,  documentation  as 
set  forth  in  §  l-4.1203-l(d)(4). 

§1-4.1209-4    GSA  r*view  Of  setecttofw 
under  the  TSP. 

GSA  reserves  the  right  to  review  any 
agency  TSP  selection  action  imder  the 
MAS  or  BA  or  as  an  exception  to  the 
TSP,  either  before  or  after  award. 
ConsequenUy,  contractor  selection  and 
procurement  docimientation  shall  be 
retained  in  agency  files  for  a  period  of 
two  years  after  selection. 


§  1-4.1210 
contracts. 


Agency  use  of  GSA  regional 


GSA  establishes  and  makes  available 
for  the  use  of  other  agencies  a  variety  of 
regional  ADP  support  services  contracts. 
These  contracts  may  include  such  areas 
as  software  development  and 
programming,  production  of  computer- 
output  microfilm,  and  data  entry. 
Agencies  should  consult  with  their 
GSA/ADTS  regional  office  to  determine 
the  scope  and  availabihty  of  these 
contracts.  These  sources  of  supply 
should  be  used  if  the  agency  determines 
they  will  meet  the  user's  need  at  the 
lowest  overall  cost,  price  and  other 
factors  considered.  The  following 
information  is  generally  descriptive  of 
these  contracts. 

(a)  These  regional  requirements 
contracts  are  mandatory  on  the  GSA 
and  on' the  contractor.  They  are  optional 


for  use  by  agencies  whose  requirements 
faU  within  the  scope  of  these  contracts. 

(b)  Agencies  who  wish  to  use  these 
contracts  develop  jointiy  with  GSA 
regional  personnel  a  statement  of  their 
work  and  deUverables.  The  GSA 
regional  personnel  serve  as  contract 
administrators  on  the  contracts. 

(c)  Task  orders  are  negotiated  by  GSA 
and  the  agency  with  vendors  based 
upon  services  and  deliverables  specified 
by  the  requesting  agency.  GSA  contract 
administrators  ensure  that  contract 
provisions  are  met  and  services  are 
delivered  as  negotiated. 

(d)  Agencies  reimburse  GSA  through 
the  ADP  fund  for  services  received 
under  the  requirements  contracts. 

§1-4.1211    Federal  Conversion  Support 
Center  (FCSC). 

FCSC  is  the  primary  resource  for 
software  conversion  technology  within 
the  Federal  Government.  It  is  operated 
by  GSA  to  provide  Federal  agencies 
with  specialized  technical  and 
contracting  expertise,  techniques,  tmd 
tools  to  plan  conversion  studies  and 
accomplish  software  conversions.  It 
provides  these  services  to  Federal 
activities  on  a  reimbursable  basis. 
Agencies  should  contact  the  FCSC  for 
further  information  (703-756-6156). 

§  1-4.1212    Federal  Computer  Performance 
Evaluation  and  Simulation  Center  (FEDSIM). 

FEDSIM  provides  technical 
assistance,  support,  and  services  on  a 
reimbursable  basis  throughout  the 
Federal  government  for  simulation, 
analysis,  and  performance  evaluation  of 
automatic  data  processing  systems.  It  is 
the  primary  source  of  supply  for  these 
services.  See  FPMR  Subpart  101-36.14— 
Computer  Performance  Evaluation  and 
ADP  Simulation.  Agencies  should 
contact  the  FEDSIM  for  further 
information  (703-274-8065). 

§1-4.1213    Federal  Compiler  Testing 
Center  (FCTC). 

FCTC,  operated  by  the  General 
Services  Administration,  validates 
compilers  which  are  acquired  by  or  are 
utilized  in  the  performance  of  ADP 
services  in  the  Federal  Government.  The 
validation  tests  determine  whether  the 
compiler  being  tested  implements  the 
elements  of  the  Federal  processing 


standard  language  to  which  the  compiler 
relates.  See  S  101-36.1305  of  the  FPMR 
for  standard  terminology  to  be  used  in 
sohcitation  documents.  Agencies  should 
contact  the  FCTC  for  further  information 
(703-756-6153). 

PART  1-7— CONTRACT  CLAUSES 

The  table  of  contents  for  Part  1-7  is 
amended  by  revising  the  entry  for  %  1- 
7.103-30  as  follows: 

sgc> 

1-7.103-30    Clauses  for  solicitations  and 

contracts  for  automatic  data  processing 

(ADP)  resources. 

Subpart  1-7.1— Fixed-Price  Supply 
Contracts 

Section  1-7.103-30  is  amended  to 
revise  the  title  and  text  to  recognize 
clauses  in  Subpart  1-4.12  as  follows: 

§1-7.103-30    Cteuaeforsolcltationsmd 
contracts  for  automatic  data  processing 
(ADP)  resources. 

(a)  The  clauses  in  9  1-4.1110  shall  be 
inserted  in  solicitations  and  contracts 
for  ADP  equipment,  software, 
maintenance  services,  and  supplies 
imder  the  conditions  specified  in  {  1- 
4.1110.  The  clauses  are: 

(1)  Warranty  Exclusion  and  Limitation 
of  Damages. 

(2)  Contractor  Representation. 

(3)  Hxed-Priced  Options  Provision 
(Option  to  Extend  the  Term  of  the 
Contract.  Option  for  Increased 
Quantity). 

(4)  Discontinuance  Repricing 
Provision  (Discontinuance  of  Rental  and 
Repricing). 

(b)  The  clauses  in  S  1-4.1208  shall  be 
inserted  in  solicitations  and  contracts 
for  ADP  services  and  ADP  support 
services  under  the  conditions  specified 
in  S  1-4.1208.  The  clauses  are: 

(1)  Rights  in  Privacy  Safeguards. 

(2)  Access  to  Contractor  Facilities  and 
Records — ^Privacy  Safeguards 
Inspection. 

(Sec.  205(c),  63  Stat.  390;  40  U.S.C  466(c)) 

Dated:  Deceml>er  28, 1981. 
Ray  IGine. 
Acting  Administrator  of  General  Services. 

[FR  Doc  82-12910  PUed  6-ll-«2:  8:48  unj 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  all 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 


This  is  a  voluntary  program.  (See  OFR  NOTICE 
41  FR  32914,  August  6,  1976.) 
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DOT/SECRETARY 
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DOT/SECRETARY 
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USDA/FNS 


DOT/FAA 


USDA/REA 


DOT/FAA 


USDA/REA 


DOT/FHWA 


USDA/SCS 


DOT/FHWA 


USDA/SCS 
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DOT/NHTSA 


HHS/FDA 


DOT/RSPA 


DOT/RSPA 


DOT/SLSDC 


DOT/SLSOC 


DOT/UMTA 


DOT/UMTA 


CXxnjments  normally  sctieduled  for 
publication  on  a  day  that  will  be  a 
Federal  holiday  will  be  published  the  next 
work  day  following  ttie  holkfay.  Comments 
on  tt)is  program  are  still  Invited. 


Comments  should  be  submitted  to  the 
Day-of-the-Week  Program  Coordinator, 
Office  of  the  Federal  Regtster,  National 
Archives  and  Records  Service,  General 
Services  Administration,  Washington,  DC. 
20408. 


List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today's  List  of  Public 
Laws. 

Last  Listing  May  7, 1982 


UPDATED  EDITION  NOW  AVAILABLE 


For  those  of  you  who  must  keep  informed 
atiout  Presidential  proclamations  and 
Executive  orders,  there  is  a  converwent 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  of 
the  Codification  contains  proclamatk>ns  and 
Executive  orders  that  were  issued  or 
amended  during  the  penod  January  20.  1961 , 
through  January  20,  1981,  and  which  have  a 
continuir>g  effect  on  the  public.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  Codification 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstruct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
index  arxJ  a  table  listing  each  proclamation 
arxJ  Executive  order  issued  durir>g  the 
1961-1981  period,  along  with  any 
amendments,  an  indication  of  Its  current 
status,  and,  where  applicable,  its  location  in 
this  volunr>e. 

Pubtished  l>y  the  Office  of  ttw  Federal  Register. 
National  Arctih/es  and  Records  Service, 
General  Services  Administration 

Order  from  Superintendent  of  Oocuments. 
U.S.  Government  Printing  Office, 
Wastiington,  O.C.  20402 


MAIL  ORDER  FORM     To: 

Superintendent  of  Docurnents,  U.S.  Government  Printing  Office,  Washington,  D.C.  20402 
Enclosed  is  S I I  cfwck,  \ |  money  order,  or  charge  to  my 


Deposit  Account  No.  I     I     I     I     I     I     f    l~l     I  Order 


No. 


Credit  Card  Orders  Only 
Total  charges  $ 


Credit 
Card  No. 


I  I  I 


Fill  in  the  boxes  below: 

ET 


13 


Expiration  Date 
Month/Year 


n 


Master  Charge  ^_^_^_^_^ 
Interbank  No.     I     I     I     I     I 


Please  send  me . 


copies  of  tfw  CodMcstfon  of  PrwsktentUU  Proclamathna 


and Em0CuUv«  Orders  at  Si 0.00  per  copy.  Stock  No.  022-002-00097-0. 


FOR  OFFICE  USE  ONLY 

Quantity 

Charges 

Enclosed 

To  be  malted 
Subscnptions 
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Postage 
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CITY 

1 

STATE 
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(or)  COUNTRY 

1     1 

1     1 
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The 


President 

PROCLAMATIONS 

U.S.-Korea  Centennial  (Proc.  4942) 

Executive  Agencies 

Agency  for  International  Devetopment 

NOTICES 

Financing  participation  with  U.S.  financial 

institutions  doing  business  in  selected  developing 

countries 

Agricultural  Marketing  Service 

RULES 

Oranges  (Valencia)  growm  in  Ariz,  and  Calif. 

PROPOSED  RULES 

OUves  grown  in  Calil 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Federal  Grain 
Inspection  Service. 

Alcohol,  Drug  Atnise,  and  Mental  Health 
Administration 

NOTICES 

Meetings;  advisory  committees: 
June 

Army  Department 

PROPOSED  RULES 

Privacy  Act  implementation 

NOTICES 

Meetings: 

Military  personal  property  claims  symposium 
Privacy  Act;  systems  of  records 

Bonneville  Power  Administration 

NOTICES 

Impact  aid  payments  formula,  proposed;  review 
and  comment 

Centers  for  Disease  Control 

NOTICES 

Meetings: 
Isolation  techniques  manual  work  group 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 

Delaware 

District  of  Columbia 

Coast  Guard 

RULES 

Anchorage  regulations: 

Delaware 
COLREGS;  implementation  and  interpretation; 
application  procedures  for  certificates  of 
alternative  compliance 
Drawbridge  operations: 

Ohio 
Ports  and  waterways  safety: 

Shipping  safety  fairways 


20633 
20634 


20706 
20706 
20706 


20627 


20719 


PROPOSED  RULES 

Anchorage  regulations: 

Wisconsin 
Safety  zones: 

Calcasieu  Channel,  Industrial  Canal  Calcasieu 

River,  Lake  Charles,  La. 

NOTICES 

Citizenship  oath  Hling:  ^ 

Dundee  Cement  Co. 

Texasgulf,  Ina 
Equipmient.  construction,  and  materials  approval; 
list 

Commerce  Department 

See  International  Trade  Administration;  Minority 
Business  Development  Agency;  National  Oceanic 
and  Atmospheric  Administration. 


Comptroller  of  Currency 

NOTICES 

Organization,  fimctions,  and  aodiority  delegations: 
20719        Order  of  succession  to  act  as  comptroller 


Customs  Service 

PROPOSED  RULES 

Foreign-trade  zones;  admission  of  merchandise 
from  customs  bonded  warehouse 
NOTICES 

Tariff  reclassification  petitions: 
Chinaware 

Defense  Department 

See  Also  Army  Department;  Defense  Nuclear 
Agency. 
NOTICES 
Meetings: 
Electron  Devices  Advisory  Group  (2  documents) 

Defense  Nuclear  Agency 

NOTICES 
Meetings: 
Scientific  Advisorj^  Group  on  Effects 

Economic  Regulatory  Administration 

NOTICES 

Natural  gas;  fuel  oil  displacement  certification 
applications: 
Public  Service  Electric  &  Gas  Co. 

Education  Department 

RULES 

Postsecondary  education: 
International  education  programs;  correction 
Pell  grantprogram;  cost  of  attendance 

Energy  Department 

See  Bonneville  Power  Administration;  Economic 
Regulatory  Administration;  Federal  Energy 
Regulatory  Conmussion;  Hearings  and  Appeals 
Office,  Energy  Department 


20656 


20656 


20661 


20582 
20737 
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Environmental  Protection  Agency 

Federal  Grain  Inspection  Service 

nULES 

RULES 

Air  quality  implementation  plans;  approval  and 

20545 

Beans;  standards:  grade  tables  format  revision; 

promulgation:  various  States,  etc.: 

correction 

20583 

Indiana 

20586 

Ohio 

Federal  Home  Loan  Bank  Board 

PROPOSED  RULES 

PROPOSED  rnilFS 

Pesticide  chemicals  in  or  on  raw  agricultural 

Federal  Savings  and  Loan  Insurance  Corporation: 

commodities;  tolerances  and  exemptions,  etc- 

20616 

Stock  institutions  and  holding  companies: 

20635 

Crop  grouping;  tests  on  amount  of  residue 
remaining  in  minor  crops 

changes  in  control 

Water  pollution  control: 

Federal  Maritime  Commission 

20639 

Ocean  dumping:  Gulf  of  Mexico;  site  designation; 

NOTICES 

correction 

NOTICES 

20667 

Agreements  filed,  eta 

20664 

Superfund  and  other  statutes;  guidelines  for  using 
imminent  hazard,  enforcement  and  emergency 

Federal  Resefve  System 

response  authorities;  policy  statement 
Toxic  and  hazardous  substances  controL* 

RULES 

Consumer  leasing  (Regulation  M): 

20663 

Chemical  substances  inventory;  removal  of 

20553 

Official  staff  commentary 

PROPOSED  RULES 

incorrectly  listed  substances:  inquiry 

Truth  in  lending  (Regulation  Z): 

20603 

Open-end  and  closed-end  consumer  credit; 

Equal  Employfnent  Opportunity  Commission 

official  staff  commentary  update 

PROPOSED  RULES 

NOTICES                                                                        ' 

Records  and  reports: 

Applications,  etc.: 

20630 

Elementary-secondary  staff  information  tepoii 

20671 

Bankers  Trust  International 

(EEO-5);  fiUng  requirement,  etc. 

20668 

Citicorp  et  al. 

20669 

Fleet  Financial  Group,  Ina,  et  aL                      ^ 

Federal  Aviation  Administration 

20671 

Philadelphia  International  Bank 

RULES 

20667 

SoutiiTrust  Corp.  et  al. 

Airworthiness  directives: 

• 

20562 

Garrett 

General  Services  Administration 

20564 

Control  zones 

RULES 

20569 

Jet  routes  and  reporting  points 

Property  management: 

20570 

Restricted  areas 

20589 

Shipping-type  discrepancies  and  billing 

20565- 

Transition  areas  (4  documents) 

adjustments;  minimum  line  item  dollar  values 

20567 

- 

20564, 

VOR  Federal  airways  (4  doaiments) 

Healtti  and  Human  Services  Department 

20566, 

See  Alcohol,  Drug  Abuse,  and  Mental  Health 

20568. 

Administration;  Centers  for  Disease  ControL 

20569 

. 

20620 

PROPOSED  RULES 

Restricted  areas 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exception: 

Federal  Deposit  Insurance  Corporation 

20661 

Cases  filed 

NOTICES 

Remedial  orders: 

20720 

Meetings;  Sunshine  Act 

20662 

Objections  filed 

Federal  Election  Commission 

Interior  Department 

NOTICES 

See  Land  Memagement  Bureau;  Minerals 

20720 

Meetings;  Sunshine  Act 

Management  Service;  Surface  Mining  Reclamation 
and  Enforcement  Office. 

Federal  Energy  Regulatory  Commission 

RULES 

Internal  Revenue  Service 

Natural  Gas  Policy  Act;  ceiling  prices  for  high  cost 

PROPOSED  RULES 

Excise  taxes: 
Private  foundation  distribution  requirements 

natiural  gas  produced  &om  tight  formations;  various 
States: 

20629 

20573 

Ohio 

20574- 

Wyoming  (4  documents) 

International  Development  Cooperation  Agency 

20576 

* 

PROPOSED  RULES 

See  Agency  for  International  Development. 

Natiu-al  gas  companies  (Natural  Gas  Act): 

Intemational  Trade  Administration 

20621 

Fees  for  services  and  benefits  provided 

NOTICES 

producers 

Countervailing  duties: 

NOTICES 

20662 

Prestressed  concrete  steel  wire  strand  from 

*         20720 

Meetings;  Sunshine  Act 

Brazil 
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Intfitate  Commerf  Coimnlaalon 

RULES 

Rail  carriers: 
20591        Hops:  general  exemption  authority 

NOTICES 

Motor  carriers: 

20678  Finance  applications 

20679,       Permanent  authority  aj^lications  (2  documents) 
20680 

20684  Permanent  authority  applications:  correction 

20679  Temporary  authority  applications:  correction 
Rail  carriers: 

20686        Joint  rates  study,  report  to  Congress:  inquiry: 
extension  of  time 
Railroad  operation,  acquisition,  construction,  etc.: 

20685  Chicago,  Rock  Island  &  Pacific  Raiht>ad  Co.  et  al 

Justice  Department 

NOTICES 

20686  Privacy  Act:  systems  of  reccHxis 
Land  Management  Bureau 

RtJLES 

Public  land  orders; 
20590        Alaska 
20590        Colorado:  correction 
20590        Oregon 

NOTICES 

Classification  of  public  lands: 

20674  Arizona 
20676        Colorado 

Conveyance  of  lands: 

20676  Montana 

Management  framework  plans,  review  and 
supplement,  etc.: 

20675  California:  hearing 
Meetings: 

20676  Socorro  District  Grazing  Advisory  Bofutl 
Opening  of  public  lands: 

20675        Arizona 

20677  South  Dakota 
Resource  management  plans: 

20673        Sanibel/Pine  Island  Sound  Plan,  Fla. 

Withdrawal  and  reservation  of  land,  proposed,  etc.: 
20675        Arizona:  correction 

20677  Wyoming 

I  Minerals  Management  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
20677        Outer  Continental  Shelf,  Gulf  of  Mexico  oil  and 

I I  gas  operations:  mineral  exploration  proposals 
Outer  Continental  Shelf: 

Royalty  payments  on  oil  and  gas  lost  or  used 
Outer  Continental  Shelf,  oil,  gas,  and  sulphur 
operations;  development  and  production  plans: 

20677  Exxon  Co..  U.S.A. 

20678  SheU  Offshore  Inc. 
20678   Texaco  U.S.A. 

llMnority  Business  Development  Agency 

NOTICES 

Financial  assistance  application  announcements: 

20652  California  et  al. 

20653  Delaware  et  al.;  cancellation 


20672 


iiaWwiMy  Aernmairtfffs  and  ftnaffe  A<hiili'»*''*M'»n 

RULES 

20571     Organization  and  general  information 

NOTICES 

Meetings: 
20689       Informal  Ad  Hoc  Solar  System  Ejqiloration 

Committee 
20689        Space  Systems  and  Technology  Advisory 

Committee 

National  Highway  Traffic  Safety  AdmMslrallon 

PROPOSED  RULES 

Fuel  economy  standards,  average;  passenger 
automobile:  exemptions: 
20639        Aston  Martin  Lagonda.  Ltd,  et  aL 

National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Marine  mammal  permit  applications,  etcu 
20653        Sea  Life  Park 
20653        Southwest  Fisheries  Center 

National  Science  Foundation 

NOTICES 
Meetings: 

20689  Engineering  Advisory  Committee 

20690  Social  and  Economic  Science  Advisory  Panel 

Nudear  Regulatory  Commission 

NOTICES 

Applications,  et&: 
20690        Aricansas  Power  ft  Light  Co. 
20695        Commonwealth  Edison  Co. 

20690  Consumer  Power  Ca 

20691  Florida  Power  Corp.  et  aL 

20692,  Georgia  Power  Co.  et  aL  (3  documents) 
20693 

20695  Indiana  ft  Michigan  Electric  Co. 

20696  Mississippi  Power  ft  L^t  Co.  et  aL 
20696  Northern  States  Power  Ca 
20698  Philadelphia  Electric  Co.  et  aL 
20700  Portland  General  Electric  Co.  et  aL  . 
20700  Tennessee  Valley  Authority 
20702  Toledo  Edison  Co. 

20702,       Virginia  Electric  ft  Power  Co.  (3  documents) 

20703 

20704        Wisconsin  Electric  Power  Co. 

Railroad  Retirement  Board 

NOTICES 
20706     Supplemental  annuity  program;  determination  of 
quarterty  rate  of  excise  tax 

Research  and  Special  Programs  Administration, 
Transportation  Department 

RULES 

Hazardous  materials: 
20591        Aluminum  cyUnders  (DOT  SAL  seamless); 

specifications  and  usage  requirements;  cotrection 

NOTICES 

Hazardous  materials: 

20714  AppUcations;  exemptions,  renewals,  eta 
PipeliJae  safety: 

20715  Northern  Border  Pipeline  Co.;  waiver  granted 


VI 
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Saint  Lawrence  Seaway  Devetopment 
.    Corporation 

RULES 
20581     Seaway  regulations;  penalties  for  violation:  and 
assessment,  mitigation,  or  remission  of  penalties 

Snudt  Business  Administration 
Nonccs 

Meetings: 
20706        Small  and  Minority  Business  Ownership 

Presidential  Advisory  Committee;  cancellation 

Surface  iMining  Redamation  and  Enforcement 
Office 

PROPOSED  RUL£S 

Permanent  program  submission:  various  States: 
20631        Alabama;  disclosure  of  comments 
20631     Permanent  regulatory  program;  extension  and 

reopening  of  comment  periods  on  various  proposals 

Textiie  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool  or  man-made  textiles: 

20653  India 

20654  Textile  and  apparel  categories;  correlation  with 
Tariff  Schedules  of  U.S. 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration; 
National  Highway  Traffic  Safety  Administration; 
Research  and  Special  Progremis  Administration, 
Transportation  Department:  Saint  Lawrence 
Seaway  Development  Corporation;  Urban  Mass 
Transportation  Administration. 

Treasury  Department 

See  also  Comptroller  of  Currency,  Customs  Service: 
Internal  Revenue  Service. 

NOTICES 

20718     Agency  forms  submitted  to  OMB  for  review 
Urban  ikiass  Transportation  AdmMstration 

NOTICES 

Grants;  availability,  etc.:  * 

20718        Public  transportation  technology  introduction, 
and  Innovative  techniques  and  methods 
programs 
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The  President 


Presidential  Documents 


Proclamation  4942  of  May  10,  1982 
United  States-Korea  Centennial 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

On  May  22,  1882.  representatives  of  the  United  States  of  America  and  the 
Kingdom  of  Korea  concluded  a  Treaty  of  Peace.  Amity.  Commerce,  and 
Navigafaon  providing  for  the  opening  of  diplomatic  relations  and  the  establish- 
ment of  permanent  resident  missions  in  each  capital.  This  Treaty  marked  a 
new  chapter  in  the  history  of  northeast  Asia  and  was  the  auspicious  beginning 
of  an  enduring  partnership  between  the  United  States  and  Korea. 

The  intervening  century  has  witnessed  enormous  change  and  progress  in  our 
two  nations.  Our  relationship  began  when  both  of  our  nations  were  largely 
isolated  from  the  main  currents  of  worid  life.  A  century  later,  Korea  and  the 
Umted  States  are  heavily  engaged  in  all  aspects  of  international  endeavor.  We 
have  undergone  remarkable  social  and  economic  transformations  as  well— 
from  largely  rural  agricultural  societies  100  years  ago  to  the  urban  industrial 
economies  of  today.  And.  in  the  process,  we  have  come  to  enjoy  unprecedent- 
ed levels  of  prosperity. 

Americans  are  proud  of  the  role  they  have  played  in  Korean  history,  especial- 
ly during  these  last  100  years.  In  1945,  American  soldiers  were  crucial  to  the 
restoration  of  this  ancient  land's  independence.  Just  five  years  later.  Ameri- 
cans fought  side-by-side  with  Korean  soldiers  in  the  struggle  against  the 
Communist  invasion  of  1950.  Korea,  in  turn,  made  a  major  contribution  to  the 
United  States'  efforts  to  defeat  Communist  aggression  in  Vietnam. 

Throughout  this  period.  Americans  and  Koreans  have  enriched  each  other's 
cultures  through  the  exchange  of  teachers,  scholars  and  missionaries,  and 
each  other's  economies  through  trade  and  scientific  and  technological  cooper- 
ation. The  United  States  applauds  and  welcomes  the  valuable  contiibutions 
that  citizens  and  residents  of  Korean  ancestry  have  made  and  continue  to 
make  to  our  society. 

Today  Americans  share  many  common  values  with  the  people  of  Korea.  We 
believe  that  only  in  an  ahnosphere  of  fi^edom  can  full  human  potential  be 
realized.  We  both  have  set  high  standards  for  education  and  achievement  We 
believe  that  an  environment  of  free  enterprise  encourages  initiative  and 
innovation.  And  we  both  believe  that  hard  work  and  diligence  will  lead  to  a 
better  life  and  a  better  world  for  our  children. 

As  we  enter  this  second  century  of  our  relationship,  we  can  look  with 
satisfaction  on  our  past  accomplishments  and  with  anticipation  to  the  future. 
We  will  stand  by  our  friends  in  Korea.  In  so  doing  we  reaffirm  our  dedication 
to  the  principles  of  freedom  and  democracy  as  the  basis  of  our  continued 
strength  and  friendship.  It  is  fitting  then,  that  we  now  reflect  upon  our 
relations  with  this  great  nation  and  its  people. 
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NOW.  THEREFORE.  I.  RONALD  REAGAN.  President  of  the  United  States  of 
America,  do  hereby  proclaim  the  week  of  May  16  through  May  22  as  a  week  of 
national  observance  of  the  centennial  of  the  establishment  of  diplomatic 
relations  between  the  United  States  and  Korea  and  of  the  ties  of  friendship 
that  bind  our  two  peoples. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  10th  day  of  May, 
in  the  year  of  our  Lord  nineteen  himdred  and  eighty-two,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  sixth. 


[FR  Doc.  82-13199 
Filed  5-11-82:  4:16  pm) 
Billing  code  3195-01-M 
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This  section  of  the  FEDERAL  8EGISTER 
contains  regulatory  documents  havirtg 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  Issue  of  each 
month. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Grain  Inspection  Service 
7  CFR  Part  68 

Revision  of  the  United  States 
Standards  for  Beans 

Correction 
On  Wednesday.  May  5, 1982,  revised 


U.S.  standards  for  beans  were  piA>lished 
(FR  Doc.  82-11854.  page  19309). 
Beginning  on  page  19310  and  ending  on 
page  19313  are  a  series  of  tables. 
Formating  problems  made  the  tables 
difficult  to  use  and  understand  for  the 
convenience  of  the  readers,  the  tables 
are  reprinted  below. 

miMGCOOE  ISOS-OI-M 


GRADES,  GRADE  REQUIRHONTS,  GRADE  DESIGNATIOUS, 
SPECIAL  GRADES  AND  SPECIAL  GRADE  REQUIREMENTS 

168.133  Grades,  Grade  Requirements,  Special  Grades  and  Special  Grade  Requlreoents 

for  the  Class  PEA  BEANS. 


SPECIAL  GRADE 
and 
GRADE 


U.S.  Choice  Handpicked 

U.S.  Prime  Handpicked 

U.S.  No.  1 

U.S.  No.  2 

U.S.  Sub  8 1  andar d 


U.S.   Sianple  grade 


GENERAL 
APPEAR- 
ANCE 


|8 

o 


Ui 


■   < 

Cx 

O   (d 

M 


■u 

CA  DC 
O 

g8 


H 
O 
H 

Ix 
O 

i 

o 


MOISTURE 
1./ 


18.0 
18.0 
18.0 
18.0 
18.0 


18.0 


PERCENT  MAXMUH  LIMITS  OF 


TOTAL 
DEFECTS 
(Total  damaged. 
Total  foreign 
material.  Con- 
trasting classes. 
Splits)        ' 


BADLY 
DAMAGED 


1.5 
3.0 
2.0 
3.0 


0.3 
0.3 
2.0 
3.0 


FOREIGN  MATERIAL 


-itn-AL 

(includes 
Stones) 


0.01 
0.01 
0.4 
0.8 


S'l'ONES 


0.01 
0.01 
0.2 
0.4 


CON- 
TRASTING 
CLASSES 
2.1 


0.01 
0.01 
0.5 
1.0 


CLASSES 

THAT 

BLEND 

U. 


2.0 
2.0 
4.0 
4.0 


U.S.  Substandard  shall  be  beans  which  do  not  meet  the  requirements 
for  the  grades  U.S.  Choice  Handpicked  through  U.S.  Ho.  2.  or  U.S. 
Sample  grade.  Beans  which  are  not  well  screened  shall  also  be  U.S. 
Substandard,  except  for  beans  which  meet  the  requirements  for  U.S. 
Sample  grade. 

U.S.  Sample  grade  shall  be  beans  which  are  musty,  sour,  heating, 
Tnaterially  weathered,  or  weevily;  which  have  any  rniif  1 1  lillji 
objectionable  odor;  which  contain  Insect  webbing  or  filth,  animal 
filth,  any  unknown  foreign  substance,  broken  glass,  or  metal  fragments; 
or  which  are  otherwise  of  distinctly  low  quality. 


IJ     Beans  with  more  than  18.0  percent  moisture  are  graded  High  moisture. 

2^/  Beans  with  more  than  2.0  percent  contrasting  classes  are  classed  Mixed  beans. 

3^/  Beans  with  more  than  15.0  percent  classes  that  blend  are  classed  Mixed  beans. 
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AgrtcuRural  Marketing  Service 
7CFRPart908 

[Vatoncta  Orang*  Rag.  690;  Vaienoia 
Oranga  Rag.  689,  Amdt  1] 

Valencia  Orangea  Grown  In  Arizona 
and  Oeaignated  Part  of  CaHfomia; 
Limitation  of  Handling 

agency:  A^cultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  This  action  establishes  the 
quantity  of  fresh  California-Arizona 
Valencia  oranges  that  may  be  shipped 
to  market  during  the  period  May  14-20, 
1982,  and  increases  the  quantity  of  such 
oranges  that  may  be  so  shipped  during 
the  period  May  7-13, 1982.  Such  action  is 
needed  to  provide  for  orderly  marketing 
of  fresh  Valencia  oranges  for  the  periods 
specified  due  to  the  marketing  situation 
confronting  the  orange  industry. 

DATES:  lliis  regulation  becomes 
effective  May  14, 1982,  and  the 
amendment  is  effective  for  the  period 
May  7-13. 1982. 

FOR  RJRTHBI  INFORMATION  CONTACT 
William  J.  Doyle,  202-447-5975. 

SUPPLEMENTARY  INFORMATION:  Findings. 
This  rule  has  been  reviewed  under 
Secretary's  Memorandum  1512-1,  and 
Executive  Order  12291  and  has  been 
designated  a  "non-major"  rule.  This 
regulation  and  amendment  are  issued 
under  the  marketing  agreement,  as 
amended,  and  Order  No.  908,  as 
amended  (7  CFR  Part  906),  regulating  the 
handling  of  Valencia  oranges  grown  in 
Arizona  and  designated  part  of 
Califomja.  The  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  e01-«74).  The  action 
is  based  upon  the  reconunendation  and 
information  submitted  by  the  Valencia 
Orange  Administrative  Committee  and 
upon  other  available  information.  It  is 
hereby  found  that  this  action  will  tend 
to  effectuate  the  declared  policy  of  the 
act 

This  action  is  consistent  with  the 
marketing  policy  for  1981-82.  The 
marketing  policy  was  reconmiended  by 
the  committee  following  discussion  at  a 
public  meeting  on  February  5, 1982.  The 
committee  met  again  pubhcly  on  May 
11, 1982,  at  Lindsay,  California,  to 
consider  the  current  and  pros]>ective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  Valencia 
oranges  deemed  advisable  to  be 


handled  during  the  specified  weeks.  The 
committee  reports  the  demand  for 
Valencia  oranges  is  good. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C  553).  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  and  amendment  are  based 
and  the  effective  date  necessary  to 
effectuate  the  declared  policy  of  the  act 
Interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  on  the  regulation  at  an  open 
meeting,  and  the  amendment  relieves 
restrictions  on  the  handling  of  Valencia 
oranges.  It  is  necessary  to  effectuate  die 
declared  purposes  of  the  act  to  make 
these  regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjecta  in  7  CFR  Part  908 

Marketing  agreements  and  orders, 
California,  Arizona,  Oranges  (Valencia). 

PART  g08— VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CAUFORNIA 

1.  Section  908.990  is  added  as  follows: 

5908.990    Valaneia Orange  Regulation  690. 

The  quantities  of  Valencia  oranges 
grown  in  Arizona  and  California  which 
may  be  handled  during  the  period  May 
14, 1982,  through  May  20. 1982.  are 
established  as  follows: 

(1)  District  1: 459,000  cartons; 

(2)  District  2:  441.000  cartons; 

(3)  District  3:  Unlimited  cartons. 

2.  Section  908.989  Valencia  Orange 
Regulation  689  (47  FR  19511).  U  hereby 
amended  to  read: 

S  908.909    Valencia  Orange  Regulation  689. 

(1)  District  1: 564.000  cartons 

(2)  District  2:  586,000  cartons 

(3)  District  3:  Unlimited  cartons. 

(Sees.  1-19, 48  Stat  31.  as  amended  (7  U.S.C 
601-674)) 

Dated-  May  12. 1962. 
D.  S.  Kuiyloski, 

Deputy  Director,  F)ruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

(FR  Ooc  B2-taan  PUed  S-U-BX  11:Z7  ui| 
BIUJNQ  COOK  »4W-M-M 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  213 

IReg.  M;  CL-11 

Coimmer  LoMlng;  Official  Staff 
CoRMiientary 

AQENCV:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Official  staff  interpretation. 


:  In  accordance  with  12  CFR 
213.1(d).  the  Board's  staff  is  pubUshing  a 
final  official  staff  commentary  to 
Regulation  M  (Consumer  Leasing).  The 
conunentary  applies  and  interprets  the 
requirements  of  the  regulation  and  is 
intended  to  replace  individual  Board 
and  staff  interpretations.  Good  faidi 
compliance  affords  lessors  protection 
from  civil  liability  under  section  130(f)  of 
the  Truth  in  Lending  Act 

EFFECTIVE  DATE  May  12. 1982. 

FOR  FURTHER  INFORMATION  CONTACT 

Claudia  J.  Yams  or  Steve  ZeiseL  Staff 
Attorneys  (202-452-3667),  Division  of 
Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Waslungton.  D.C 
20551. 

8UPPL£MENTARY  INFORMATION:  (1) 
Introduction.  The  Board  adopted 
Regulation  M  (46  FR  20949,  April  7. 
1981),  effective  April  1, 1981,  to 
implement  the  consumer  leasing 
provisions  of  the  Truth  in  Lending  Act 
The  leasing  rules  were  formerly 
contained  in  Regulation  Z,  12  CFR  Part 
226.  Compliance  with  the  new  regulation 
becomes  mandatory  on  October  1, 1982 
(Pub.  L  97-110.  Dec.  26. 1981).  Until  diat 
time,  lessors  may  comply  with  either 
Regulation  M  or  the  previous  version  of 
Regulation  Z. 

The  Truth  in  Lending  Simplification 
and  Reform  Act  (Tide  VI  of  die 
Depository  Institutions  Deregulati<m  and 
Monetary  Control  Act  of  1980.  Pub.  L 
96-221)  made  extensive  revisions  to  the 
credit  provisions  of  Truth  in  Lending, 
but  it  affected  consumer  leasing  only 
slighdy.  When  Regulation  Z  was  revised 
in  1981,  the  leasing  rules  were  removed 
and  consolidated  as  Regulation  M. 
Apart  from  a  few  minor  changes 
warranted  by  the  amendments  to  the 
act  Regulation  M  adopted  almost 
verbatim  the  leasing  rules  of  Regulation 
Z. 

The  commentary  modifies  the  staff's 
approach  to  providing  interpretatioda  of 
the  leasing  provisions  formeriy  in 
Regulation  Z.  Under  the  previous 
regulation,  individual  staff  opinions 
were  issued  in  response  to  inquiries 
about  specific  fact  situations  and  were 
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normally  limited  to  those  facts.  While 
this  commentary  provides  specific 
guidance  and  examples,  it  employs 
language  that  is  of  more  general 
application  for  use  by  the  widest 
possible  audience.  The  commentary 
attempts  to  provide  sufficient  guidance 
without  overburdening  the  industry  with 
excessive  detail  and  multiple  research 
sources.  As  the  vehicle  for  additional 
staff  interpretations,  it  will  be  revised 
periodically  to  address  new  questions. 

The  final  commentary  adopts  the 
substance  of  most  of  the  individual 
leasing  interpretations  issued  under 
previous  Regulation  Z.  However, 
interpretations  have  not  been 
incorporated  if  they  repeat  information 
found  elsewhere,  if  they  have  been 
rendered  valueless  by  the  passage  of 
time,  or  if  they  deal  with  facts  that  are 
unique  or  too  particular  to  warrant 
treatment  in  the  commentary.  Previous 
staff  opinion  letters,  whether  official  or 
unofficial,  can  provide  no  certain 
guidance  in  complying  with  Regulation 
M.  They  were  issued  as  interpretations 
of  previous  Regulation  Z  only  and  are 
entirely  superseded  by  this  commentary 
for  purposes  of  interpreting  Regulation 
M.  Of  course,  they  may  still  be  utilized 
by  courts  and  administrative  agencies  in 
determining  liability  for  violations  of  the 
previous  Regulation  Z  leasing 
provisions. 

A  proposed  version  of  the 
commentary  was  published  in  Federal 
Register  on  October  13. 1981  (48  FR 
50380]  and  elicited  22  responses  from 
lessors,  trade  associations  and  one 
Reserve  Bank.  Numerous  changes  to  the 
substance  of  the  proposal  were 
requested;  many  have  been  adopted  in 
the  final  commentary.  Several  comments 
reflected  confusion  about  the  meaning  of 
certain  provisions.  Those  provisions 
have  been  revised  and  clarified.  In 
addition,  many  minor  editorial  and 
structural  changes  suggested  by 
commenters  have  been  incorporated. 

To  accommodate  substantive  and 
editorial  changes,  some  sections  of  the 
commentary  were  restructured,  and 
comments  were  added  or  deleted  as 
necessary.  As  a  result,  the  location  of  a 
comment  may  differ  fix)m  its  original 
location  in  the  proposal.  In  general,  the 
staff  has  attempted  to  place  comments 
in  the  single  most  appropriate  and  useful 
place,  providing  cross-references  where 
necessary. 

Some  of  the  provisions  in  the 
commentary  that  were  changed 
substantively  from  the  proposal  are 
listed  below.  The  list  is  not  exhaustive: 
it  is  merely  intended  to  give  examples  of 
the  types  of  changes  that  have  been 
made. 


Section  213^—DefiniUona  and  Rules  of 
Construction 

•  Comment  2(a)(8)-l  discusses  when 
an  assignee  may  be  considered  a  lessor. 

•  Conunent  2(a)(15}-2  identifies 
disclosable  security  interests. 

•  Comment  2(a)(17}-3  clarifies  the 
components  of  the  periodic  payments 
which  are  used  to  calculate  the  total 
lease  obligation. 

Section  213.4— Disclosures 

•  Comments  4(a}-l  through  -5 
describe  the  basis  of  disclosures,  minor 
variations,  form  of  disclosures,  number 
of  transactions  and  treatment  of  rebates 
in  lease  transactions. 

•  Comment  4(a](2}-8  explains  who 
makes  disclosures  in  multiple  lessor 
transactions  and  who  receives 
disclosures  in  multiple  lessee 
transactions. 

•  Comment  4(g](15)-d  discusses  when 
taxes  are  included  in  the  total  lease 
obligation. 

•  Conunents  4(h)-l  through  -10 
explain  the  relationship  between 
renegotiations  and  extensions  and 
clarify  how  the  lessor  determines  when 
there  is  either  a  renegotiation  or  an 
extension. 

Commenters  suggested  some 
modifications  to  the  commentary  that 
are  incorporated  at  this  time.  The 
modifications  concerned  issues  such  as 
calcidating  the  total  contractual 
obligation  for  purposes  of  the  consumer 
lease  definition  in  {  213.2(a)(e),  and 
changes  to  the  definition  of 
"consummation."  These  changes  were 
not  anticipated  in  the  proposal  and  did 
not  receive  adequate  comment. 
However,  they  may  be  the  subject  of 
clarification  or  adjustment  in  a  future 
commentary  revision. 

Other  suggested  changes  were  not 
made  because  they  were  contrary  to 
requirements  in  both  the  regulation  and 
statute.  The  staff  is  currently  studying 
the  Consumer  Leasing  Act  to  assist  the 
Board  in  determining  whether  to 
recommend  statutory  amendments  to 
Congress. 

List  of  Subjects  in  12  CFR  Part  213 

Advertising;  Banks,  banking; 
Consumer  protection;  Federal  Reserve 
System;  Leasing;  Penalties;  Truth  in 
lending. 

Authority.  15  U.S.C.  1640(f). 
Part  213  is  amended  by  adding 
Supplement  I  to  read  as  follows: 


SUPPLEMENT  I-CL-1— Official  Staff 
Commentary  to  Regulation  M 

Introduction 

1.  Official  status.  This  commentary  is 
the  vehicle  by  which  the  staff  of  the 
Division  of  Consumer  and  Community 
Affairs  of  the  Federal  Reserve  Board 
issues  official  staff  interpretations  of 
Regulation  M,  effective  April  1, 1981. 
Good  faith  compliance  with  this 
commentary  affords  protection  from 
Uability  under  section  130(f)  of  the  Truth 
in  Lending  Act  (15  U.S.C.  1640).  Section 
130(f)  protects  lessors  irom  civil  hability  ' 
for  any  act  done  or  omitted  in  good  faith 
in  conformity  with  any  interpretation 
issued  by  a  duly  authorized  official  or 
employee  of  the  Federal  Reserve 
System. 

2.  Procedures  for  requesting 
interpretations.  Under  section  213.1(d) 
of  the  regulation,  anyone  may  request  an 
official  staff  interpretation. 
Interpretations  that  are  adopted  will  be 
incorporated  in  this  commentary 
following  pubhcation  in  the  Federal 
Register.  No  official  staff  interpretations 
are  expected  to  be  issued  other  than  by 
means  of  this  commentary. 

3.  Status  of  previous  interpretations. 
All  statements  and  opinions  issued  by 
the  Federal  Reserve  Board  and  its  staff 
interpreting  previous  Regulation  Z 
remain  effective  imtil  October  1, 1982, 
only  insofar  as  they  interpret  that 
regulation.  When  compliance  with 
Regulation  M  becomes  mandatory  on 
October  1, 1982,  the  Board  and  staff 
interpretations  of  the  previous 
Regulation  Z  leasing  provisions  will  be 
entirely  superseded  by  Regulation  M 
and  this  commentary,  except  with 
regard  to  liability  under  the  previous 
regulation. 

4.  Rules  of  construction,  (a)  Lists  that 
appear  in  the  commentary  may  be 
exhaustive  or  illustrative;  the 
appropriate  construction  should  be  clear 
from  the  context  In  most  cases, 
illustrative  lists  are  introduced  by 
phrases  such  as  "including,  but  not 
limited  to,"  "among  other  things,"  "for 
example,"  or  "such  as." 

(b)  Throughout  the  commentary  and 
regulation,  reference  to  the  regulation 
should  be  construed  to  refer  to 
Regulation  M,  unless  the  context 
indicates  that  a  reference  to  previous 
Regulation  Z  (12  CFR  Part  226]  is  also 
intended. 

(c)  Throughout  the  commentary, 
reference  to  "this  section"  or  "this 
paragraph"  means  the  section  or 
paragraph  in  the  regulation  that  is  the 
subject  of  the  comment 
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5.  Comment  designations.  Bach 
comment  in  the  commentary  is 
identified  by  a  number  and  the 
regulatory  section  or  paragraph  that  it 
interprets.  The  comments  are  designated 
with  as  much  specificity  as  possible 
according  to  the  particular  regulatory 
provision  addressed.  For  example,  some 
of  the  comments  to  section  213.4(a)  are 
further  divided  by  subparagraph,  such 
as  comment  4(aKl)-l  and  comment 
4(a)(l)-2.  In  other  cases,  comments  have 
more  general  application  and  are 
designated,  for  example,  as  comment 
4(a)-l.  This  introduction  may  be  cited  as 
conmients  M  through  1-6.  The 
appendices  may  be  cited  as  comments 
app.  C-1  and  app.  0-2. 

6.  Cross-references.  The  following 
cross-references  to  related  material 
appear  at  the  end  of  each  section  of  the 
commentary:  (a)  "Statute" — those 
sections  of  the  Truth  in  Lending  Act  on 
which  the  regulatory  provision  is  based; 
(b)  "Other  sections" — other  provisions 
in  the  regulation  necessary  to 
understand  that  section;  (c)  "Previous 
regulation" — parallel  provisions  in 
previous  Regulation  Z;  and  (d)  "1981 
changes" — a  brief  description  of  the 
major  regulatory  changes  made  when 
the  leasing  rules  were  moved  from 
previous  Regulation  Z  to  Regulation  M. 

Section  213.1 — General  Provisions 

1.  Foreign  applicability.  Regulation  M 
applies  to  all  persons  (including 
branches  of  foreign  banks  or  leasing 
companies  located  in  the  United  States] 
that  offer  consumer  leases  to  residents 
(including  resident  aliens)  of  any  state 
as  defined  hi  S  213.2(a)(16).  The 
regulation  does  not  apply  to  a  foreign 
branch  of  a  U.S.  bank  or  leasing 
company  leasing  to  a  U.S.  citizen 
residing  or  visiting  abroad  or  to  a 
foreign  national  abroad. 

2.  Issuance  of  staff  interpretations. 
This  commentary  is  the  method  by 
which  the  staff  provides  interpretations 
that  afford  formal  protection  under 
section  130(f)  of  the  act  This 
commentary  may  be  amended 
periodically. 

References: 

Statute:  \  %  102(b),  105,  and  130(f). 
Previous  regulation:  \  226.1. 
1961  changes:  None. 

Section  213.2— Definitions  and  Rules  of 
Construction 

2(a)  Definitions. 
2(aX2}  "Advertisement" 
1.  Coverage.  Only  commercial 
messages  that  promote  consumer  lease 
transactions  requiring  disclosures  are 
advertisements.  Messages  inviting, 
offering,  or  otherwise  announcing 


generally  to  prospective  customers  die 
availability  of  consumer  leases,  whether 
in  visual,  oral,  or  print  media,  are 
covered  by  the  definition.  The  list  of 
examples  in  the  definition  is  not 
exhaustive;  telephone  solicitations  and 
letters  sent  to  custiMners  as  part  of  an 
organized  solicitatioa  of  business,  for 
example,  are  also  advertisements.  The 
term  does  not  include  the  following: 

•  Direct  personal  contacts,  such  as 
follow-up  letters,  cost  estimates  for 
individual  lessees,  or  oral  or  written 
communications  relating  to  the 
negotiation  of  a  specific  transaction. 

•  Informational  material  distributed 
only  to  businesses. 

•  Notices  required  by  federal  or  state 
law,  if  the  law  mandates  that  specific 
information  be  displayed  and  only  the 
information  so  mandated  is  included  in 
the  notice. 

•  News  articles,  the  use  of  which  is 
controlled  by  the  news  medium. 

•  Market  research  or  educational 
materials  that  do  not  solicit  business. 

2.  Persons  covered.  See  the 
commentary  to  §  213.5(a). 

2faX4J  "Arrange  for  lease  of  personal 
property" 

1.  General.  The  definition  of  lessor  in 
S  213.2(a)(8)  includes  one  who,  in  the 
ordinary  course  of  business,  regularly 
arranges  for  the  leasing  of  personal 
property.  For  example: 

•  An  automobile  dealer  who, 
pursuant  to  a  business  relationship, 
completes  the  necessary  lease 
agreement  before  forwarding  it  to  the 
leasing  company  (to  whom  the 
obligation  is  payable  on  its  face)  for 
execution  is  "arranging"  for  the  lease. 

•  An  automobile  dealer  who, 
receiving  no  fee  for  the  service,  refers  a 
customer  to  a  leasing  company  that  will 
prepare  all  relevant  contract  documents 
is  not  "arranging"  for  the  lease. 

2.  Multiple  lessors.  See  the 
commentary  to  S  213.4(c). 

3.  Consideration.  The  term  "other 
consideration"  refers  to  an  actual 
payment  corresponding  to  a  fee  or 
similar  compensation.  It  does  not  refer 
to  intangible  benefits,  such  as  the 
advantage  of  increased  business,  that 
may  flow  from  the  relationship  between 
the  parties. 

2(aJ(6J  "Consumer  lease". 

1.  Primary  purposes.  A  lessor  must 
determine  in  each  case  if  the  leased 
property  will  be  used  primarily  for 
personal  family,  or  household  purposes. 
If  some  question  exists  as  to  the  primary 
purpose  for  a  lease,  the  lessor  is,  of 
course,  free  to  make  the  disclosures,  and 
the  fact  that  disclosures  are  made  in 
such  circumstances  is  not  controlling  on 
the  question  of  whether  the  transaction 
was  exempt.  The  primary  purpose  of  a 
lease  is  generally  determined  before  or 


at  consummation  and  a  subsequent 
change  in  primary  usage  is  governed  by 
S  213.4(e). 

2.  Period  of  time.  To  be  a  consumer 
lease,  the  initial  term  of  the  lease  must 
be  more  than  4  months.  Thus,  a  lease  (rf 
personal  pn^ierty  for  4  months,  3 
months  or  on  a  month-to-month  or 
week-to-week  basis  (even  though  the 
lease  actually  extends  beyond  4  moatfas) 
is  not  a  consumer  lease  and  is  not 
subject  to  the  disclosure  requirements  of 
the  regulation.  A  lease  with  a  penalty 
for  cancelling  during  the  first  4  months  is 
considered  to  have  a  term  of  more  than 
4  months.  A  month-to-month  or  week-to- 
week  extension  of  a  lease  that  was 
originally  for  4  months  or  less  is  not  a 
consumer  lease,  even  if  the  extension 
actually  lasts  for  more  than  4  months. 
For  example,  a  3-month  lease  extended 
on  a  month-to-month  basis  and 
terminated  after  1  year  does  not  require 
consumer  lease  disclosures. 

3.  Organization.  A  consumer  lease 
does  not  include  a  lease  made  to  an 
organization,  as  defined  in  §  213.2(aK9). 
A  lease  to  an  organization  is  outside  the 
requirements  of  the  regulation  even  if 
the  property  is  used  (by  an  employee, 
for  example)  i»imarily  for  personal 
family  or  household  purposes.  likewise, 
a  lease  made  to  an  organization  is  not  a 
consumer  lease  even  if  it  is  guaranteed 
by  or  subsequently  assigned  to  a  natural 
person. 

4.  Credit  sale.  A  lease  that  meets  the 
definition  of  a  credit  sale  in  Regulation 
Z,  12  CFR  226.2(a)(16),  is  not  a  consumer 
lease.  Regulation  Z  ckfines  a  credit  sale, 
in  part  as  "a  bailment  or  lease  (unless 
terminable  without  penalty  at  any  time 
by  the  consumer)  under  which  the 
consumer — 

(i)  Agrees  to  pay  as  compensation  for 
use  a  sum  substantially  equivalent  to,  or 
in  excess  of,  the  total  value  of  the 
property  and  services  involved;  and 

(ii)  Will  become  (or  has  the  option  to 
become),  for  no  additional  consideration 
or  for  nominal  consideration,  the  owner 
of  the  property  upon  compliance  with 
the  agreement" 

5.  Safe  deposit  boxes.  A  lease  of  a 
safe  deposit  box  is  not  a  consumer  lease 
for  purposes  of  this  regulation. 

6.  Leases  of  personal  property 
incidental  to  a  service.  Tbe  following 
leases  of  personal  property  that  are 
incidental  to  services  are  not  consumer 
leases  subject  to  the  requirements  of  the 
regulation: 

*  Home  entertainment  systems 
requiring  the  consumer  to  lease 
equipment  that  enables  a  television  to 
receive  the  transmitted  programming. 

•  Burglar  alarm  systems  requiring  the 
installation  of  leased  equipment  that 
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triggers  a  telephone  call  when  a  home  is 
burglarized. 

2(a)(7)  "Lessee". 

1.  Guarantors.  Guarantors  are  not 
lessees  for  purposes  of  the  regulation. 

2(a)(a)  "Lessor". 

1.  Assignees.  An  assignee  may  be  a 
lessor  for  purposes  of  the  regulation  in 
circumstances  such  as  those  described 
in  "Ford  Motor  Credit  Co.  v.  Cehance," 
452  U.S.  155, 101  S.Ct  2239  (1981).  In  that 
case,  the  Supreme  Court  held  that  an 
assignee  was  a  creditor  for  purposes  of 
previous  Regulation  Z  because  of  its 
substantial  involvement  in  the  credit 
transaction. 

2(h)(9)  "Organization". 

1.  Coverage.  The  term  includes  joint 
ventiires  and  persons  operating  under  a 
business  name. 

2(a)(12)  "Personal property". 

1.  Coverage.  Whether  property  is 
considered  personal  property  depends 
on  state  or  other  applicable  law.  For 
example,  a  mobile  home  or  houseboat 
may  be  considered  personal  property  in 
one  state  but  real  property  in  another. 

2(a)(14)  "Realized  value". 

1.  General.  Realized  value  is  not  a 
required  disclosure.  It  refers  to  the  value 
of  the  property  at  early  termination  or  at 
the  end  of  the  lease  term.  It  may  be 
either  the  retail  or  wholesale  value. 
Realized  value  is  relevant  only  to  leases 
in  which  the  lessee's  habiUty  at  early 
termination  or  at  the  end  of  the  lease 
term  is  the  difference  between  the 
estimated  value  of  the  property  and  its 
realized  value. 

2.  Options.  Subject  to  the  contract  and 
to  state  or  other  applicable  law,  the 
lessor  may  choose  any  of  the  3  methods 
for  calculating  the  realized  value  in 
determining  the  lessee's  liability  at  the 
end  of  the  lease  term  or  at  early 
termination.  If  the  lessor  sells  Uie 
property  prior  to  making  that 
determination,  the  price  received  for  the 
property  is  the  realized  value.  If  the 
lessor  does  not  sell  the  property  prior  to 
making  that  determination,  the  lessor 
may  choose  either  the  highest  offer  or 
the  fair  market  value  as  the  realized 
value. 

3.  Exclusions.  The  realized  value  may 
exclude  any  amount  attributable  to 
taxes. 

4.  Disposition  charges.  Disposition 
charges  may  not  be  subtracted  in 
determinhig  the  realized  value.  If  the 
lessor  charges  the  lessee  a  fee  to  cover 
the  disposition  expenses,  the  fee  must 
be  disclosed  at  consummation  under 

S  213.4(g][5}.  Disposition  charges  may  be 
estimated  in  accordance  with  S  213.4(d]. 
and  this  does  not  preverit  the  lessor 
from  collecting  the  actual  disposition 
costs  incurred. 


5.  Offers.  In  determining  the  highest 
offer  for  disposition,  the  lessor  need  not 
consider  offers  that  the  offeror  has 
withdrawn  or  is  unable  or  unwilling  to 
perform. 

6.  Appraisals.  The  lessor  may  obtain 
an  appraisal  of  the  leased  property  to 
determine  its  realized  value.  Such  an 
appraisal,  however,  is  not  the  one 
addressed  in  section  183(c]  of  the  act 
and  8  213.4(g}(14]:  those  provisions  refer 
to  the  lessee's  right  to  an  hidependent 
professional  appraisal. 

2(a)(15)  "Security  interest". 

1.  Coverage.  The  bst  of  security 
interests  in  the  definition  is  not 
exhaustive.  Other  than  those  listed,  only 
interests  that  are  security  interests 
under  state  or  other  applicable  law  are 
encompassed  by  the  definition.  For 
example,  any  interest  the  lessor  may 
have  in  the  leased  property  falls  within 
this  definition  only  if  it  is  considered  a 
security  interest  under  state  or  other 
applicable  law. 

2.  Disclosable  interests.  For  purposes 
of  the  regulation,  a  security  interest  is 
an  interest  taken  by  the  lessor  to  secure 
performance  of  the  lessee's  obligation. 
For  example,  if  a  bank  that  is  not  a 
lessor  makes  a  loan  to  a  leasing 
company  and  takes  assignments  of 
consumer  leases  generated  by  that 
company  to  secure  the  loan,  the  bank's 
security  interest  in  the  lessor's 
receivables  is  not  a  security  interest  for 
purposes  of  this  regulation. 

3.  Insurance.  The  lessor's  right  to 
insurance  proceeds  or  unearned 
insurance  premiums  is  not  a  security 
interest  for  purposes  of  this  regulation. 

2(a)(17)  'Total lease  obligation". 

1.  Disclosure.  The  total  lease 
obligation  is  disclosed  under 

S  213.4(g](15](i].  It  is  relevant  only  to  so- 
called  open-end  leases  in  which  the 
lessee's  liability  at  the  end  of  the  lease 
term  is  based  on  the  difference  between 
the  estimated  value  of  the  leased 
property  and  its  realized  value. 

2.  Periodic  payments:  disclosure 
distinguished.  Certain  items  that  may  be 
paid  periodically  are  not  part  of  the 
lessee's  total  lease  obligation.  Therefore, 
the  amount  of  the  scheduled  periodic 
payments  for  purposes  of  calculating  the 
total  lease  obligation  may  be  less  than 
the  amount  of  the  periodic  payments 
disclosed  under  (  213.4(g](3]. 

3.  Periodic  payments:  inclusions  and 
exclusions,  llie  total  of  scheduled 
periodic  payments  under  the  lease  for 
purposes  of  calculating  the  total  lease 
obligation  is  composed  of  the  following 
items: 

•  Any  portion  of  the  periodic 
payments  attributable  to  depreciation, 
cost  of  money,  and  profit. 


•  Taxes  in  some  cases.  See  the 
commentary  to  S  213.4(g](15). 

•  The  capitalized  cost  of  mechanical 
breakdown  protection  contracts. 

The  total  of  scheduled  periodic 
payments  under  the  lease  for  purposes 
of  calculating  the  total  lease  obligation 
does  not  include  the  following: 

•  Any  amount  not  paid  periodically. 

•  Any  portion  or  periodic  payments 
attributable  to  official  fees,  registration, 
certificate  of  title,  or  license  fees. 

•  Taxes  in  some  cases.  See  the 
commentary  to  S  213.4(g)(15). 

At  the  lessor's  option,  the  capitalized 
cost  of  service  contracts  and  insurance 
premiums  may  be  either  included  or 
excluded  from  this  calculation. 

4.  Initial  payments.  The  following 
amounts  are  not  included  among  the 
payments  at  consummation  when 
calculating  the  total  lease  obligation: 

•  Refundable  security  deposits. 

•  Official  fees  and  charges  disclosable 
under  9  213.4(g)(4). 

•  "Other  charges"  disclosable  under 
S  213.4(g)(5). 

•  The  cost  of  a  mechanical  breakdown 
protection  contract  purchased  at 
consummation. 

5.  Estimated  value.  See  the 
commentary  to  §  213.4(d)  regarding  the 
use  of  estimates  and  i  183(a)  of  the  act 
regarding  the  criteria  for  estimating  the 
value  of  the  leased  property  at  the  end 
of  the  lease  term. 

2(a)(lB)  "Value  at  consummation". 

1.  Disclosure.  The  value  at 
consummation  is  relevant  only  to  so- 
called  open-end  leases  and  is  disclosed 
and  subtracted  from  the  total  lease 
obligation  under  §  213.4(g)(15)(i). 

2.  Taxes.  The  value  at  constmimation 
includes  taxes  paid  by  the  lessor  in 
connection  with  the  acquisition  of 
leased  property  and  amortized  over  the 
lease  term.  See  the  commentary  to 

S  213.4{g)(15). 

3.  Other  amounts.  The  definition  of 
the  value  at  consummation  expUcitly 
permits  the  lessor  to  include  a  profit  or 
markup  (without  separate  itemization). 
The  lessor  may  include  costs  of  doing 
business,  such  as  insurance  that  the 
lessor  purchases  on  its  own  behalf.  See 
the  commentary  to  S  213.4(g)(6).  The 
lessor  may  not  include  in  thds  amnount 
other  items  (such  as  maintenance  or 
extended  warranty  insurance)  that  are 
purchased  by  the  lessee. 

2(b)  Rules  of  construction. 

1.  Footnotes.  Material  that  appears  in 
a  footnote  has  the  same  legal  weight  as 
material  in  the  body  of  the  regulation. 

2.  Consummation.  When  a  contractual 
relationship  is  created  between  the 
lessor  and  the  lessee  is  a  matter  to  be 
determined  under  state  or  other 
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applicable  law;  the  regulation  does  not 
make  that  determination. 
Consummation  does  not  occur  merely 
because  the  lessee  has  made  some 
financial  investment  in  the  transaction 
(for  example,  by  paying  a  nonrehmdable 
fee)  unless,  of  course,  appUcable  law 
holds  otherwise. 

References 

Statute:  Sections  103(g)  and  181. 

Previous  regulation:  §  226.2. 

1981  changes:  "Agricultural  purpose" 
has  been  slighUy  revised  to  conform  to. 
the  amended  act 

Section  213.3— Exempted  Transactions 

References 

Statute:  §  105(a}. 

Previous  regulation:  S  226.3(f). 

1981  changes:  None. 

Section  213.4— Disclosures 

4(a)  General  requirements. 

1.  Basis  of  disclosures.  The  regulation 
assumes  that  parties  will  perform  fully 
according  to  the  lease  terms.  For 
example: 

•  In  a  3-yesft'  lease  with  a  1-year 
minimum  term  after  which  there  is  no 
penalty  for  termination,  disclosures 
should  be  based  on  the  full  3-year  term 
of  the  lease.  The  1-year  minimum  term  is 
only  relevent  to  the  early  termination 
provisions  of  S  213.4(g)  (12),  (13).  and 
(14). 

2.  Minor  variations.  The  lessor  may 
disregard  the  ejects  of  the  following  in 
making  calculations  and  disclosures: 

•  That  payments  must  be  collected  in 
whole  cents. 

•  That  dates  of  scheduled  payments 
may  be  changed  because  the  sdieduled 
date  is  not  a  business  day. 

•  That  months  have  different  numbers 
of  days. 

3.  Form  of  disclosures.  In  making 
disclosures  lessors  may  cross-reference 
rather  than  repeat  items  that  are 
disclosed  elsewhere  in  the  lease 
disclosure  statement.  In  addition,  when 
a  required  disclosure  consists  of  a  single 
charge,  lessors  do  not  have  to  repeat  the 
charge  as  an  itemization  and  a  total 
amount.  See  the  commentary  to 

S  213.4(g)  (5)  and  (15). 

4.  Number  of  transactions.  Lessors 
have  flexibility  in  handling  lease 
transactions  that  may  be  viewed  as 
multiple  transactions.  For  example: 

•  When  a  lessor  leases  two  items  to 
the  same  lessee  on  the  same  day,  the 
lessor  may  disclose  the  leases  as  either 
one  or  two  lease  transactions. 

•  When  a  lessor  sells  insurance  or 
other  incidental  services  in  connection 
with  a  lease,  the  lessor  may  disclose  in 
one  of  two  ways:  a  single  lease 


transaction  or  a  lease  and  credit  sale 
transaction. 

5.  Rebates.  In  a  lease  transaction,  a 
seller's  or  manufacturer's  rebate  may  be 
offered  to  prospective  lessees.  At  the 
lessor's  option,  these  rebates  may  be 
either  reflected  in  or  disregarded  in  the 
lease  disclosures  required  under  the 
regulation.  If  the  lessor  chooses  to 
reflect  the  rebate  in  the  leasing 
disclosures,  it  may  be  taken  into 
account  in  any  manner  as  part  of  those 
disclosures. 

Paragraph  4(a)(1), 

1.  Clearly,  conspicuously  and  in 
meaningful  sequence.  This  standard 
requires  that  disclosures  be  in  a 
reasonably  understandable  form.  For 
example,  while  the  regulation  requires 
no  particular  mathematical  progression 
or  format,  the  disclosures  must  be 
presented  in  a  way  that  does  not 
obscure  the  relationship  of  the  terms  to 
each  other.  Appendix  C  contains  model 
forms  that  meet  this  standard,  although 
lessors  are  not  required  to  use  these 
forms.  The  requirement  that  disclosiues 
be  made  clearly  and  conspicuously  does 
not  mean  that  diey  must  be  more 
conspicuous  than  other  terms  in  a 
combined  contract-disclosure  statement, 
nor  does  it  preclude  the  use  of  a  multi- 
purpose disiclosure  form  that  enables  the 
lessor  to  designate  the  specific 
disclosures  appUcable  to  a  given 
transaction.  See  the  commentary  to 
Appendix  C 

2.  Type  size.  The  term  "point"  in  the 
phrase  "10-point  type"  is  a  printing  term 
that  refers  to  the  size  of  the  body  of  the 
type,  as  distinguished  from  the  size  of 
the  type  face  which  may  vary  among 
different  print  manufactiucrs. 

Paragraph  4(a)(2). 

1.  Consummation.  See  the 
commentary  to  S  213.2(b). 

2.  Identification  of  parties.  While 
disclosures  must  always  be  made 
clearly  and  conspicuously,  it  is  not 
necessary  to  use  the  words  "lessor"  or 
"lessee"  when  identifying  those  parties. 

3.  Mutiple  lessors  and  multiple 
lessees.  In  transactions  involving 
multiple  lessors  eind  lessees,  the 
disclosure  statement  must  identify  all 
the  lessors  and  lessees;  however, 

§  213.4(c)  permits  a  single  lessor  to 
make  all  the  disclosures  to  a  single 
lessee. 

4.  Integrated  lease /disclosure  forms. 
Contract  terms  or  disclosures  that  are 
not  required  by  the  regulation  may  be 
added  to  the  disclosure  statement  so 
long  as  the  required  disclosures  are 
made  together  on  a  single  page  (which 
may  include  both  sides)  and  above  the 
place  for  the  lessee's  signature. 
Generally,  other  terms  and  disclosures 
may  precede,  follow,  or  be  intermingled 


with  the  regulation's  disclosures  within 
the  limits  of  S  213.4(b)  governing  the  use 
of  additional  information  and  the  clear, 
conspicuous,  and  meaningful  sequence 
disclosure  standard  in  $  213.4(a)(1). 

5.  Lessee's  signature.  The  regulation 
does  not  require  the  lessee  to  sign  the 
disclosures  but,  if  disclosures  are 
combined  with  contract  terms,  the  lessor 
may  require  the  lessee's  signatiue  for 
contract  or  evidentiary  purposes.  In 
such  a  case,  the  disclosures  must  be 
madto  above  the  place  for  the  lessee's 
signature.  When  disclosures  and 
contract  terms  appear  on  both  sides  of  a 
page,  the  consumer's  signatiu^  usually 
appears  on  the  bottom  of  the  second 
side.  For  purposes  of  the  regulation,  the 
consumer's  signature  may  appear  on  the 
bottom  of  the  first  side  if  all  the 
disclosures  appear  on  that  side. 

Paragraph  4(a)(4). 

1.  Permissible  uses.  If  the  lessor 
chooses  to  provide  foreign-language 
translations  of  the  disclosures  or  is 
required  to  do  so  by  state,  federal,  or 
local  law,  the  translations  are  not 
inconsistent  per  se  with  disclosures 
under  the  regulation  and  may  be 
provided  as  additional  information 
under  S  213.4(b). 

2.  Advertisements  in  Puerto  Rico.  The 
requirement  for  providing  EngUsh 
disclosures  upon  request  does  not  apply 
to  advertisements  subject  to  S  213.5  of 
the  regulation. 

4(b)  Additional  information. 

1.  State  law  disclosures.  If  state  law 
disclosures  are  not  inconsistent  with  die 
act  and  regulation  under  S  213.7,  the 
lessor  may  make  those  disclosures  in 
accordance  with  the  first  sentence  of 
this  paragrapL  If  state  law  disclosures 
are  inconsistent  under  §  213.7  and  the 
lessor  elects  to  make  them,  it  must  do  so 
in  accordance  with  the  second  sentence 
of  this  paragraph. 

4(c)  Multiple  lessors;  multiple  lessees. 

1.  Multiple  lessors.  If  a  lease 
transaction  involves  more  than  one 
lessor,  the  lessors  may  choose  which  of 
them  will  make  the  disclosures.  All 
disclosures  for  the  transaction  must  be 
given,  even  if  the  disclosing  lessor 
would  not  otherwise  have  been 
obligated  to  make  a  particular 
disclosure. 

4(d)  Unknown-information  estimate. 

1.  Time  of  estimated  disclosure.  iTie 
lessor  may  use  estimates  to  make 
disclosures  if  necessary  information  is 
unknown  or  unavailable  at  the  time  the 
disclosures  are  made.  For  example: 

•  Section  213.4(g)(4)  requires  the 
lessor  to  disclose  the  total  amoimt 
payable  by  the  lessee  during  the  lease 
term  for  official  fees,  registration, 
certificate  of  tide,  license  fees,  or  taxes. 
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If  these  amounts  are  subject  to 
indeterminable  increases  or  decreases 
over  the  course  of  the  lease,  the  lessor 
may  estimate  its  disclosures  based  on 
the  rates  or  charges  in  effect  at  the  time 
of  disclosure. 

2.  Basis  of  estimates.  Estimates  must 
be  made  on  the  basis  of  the  best 
information  reasonably  available  at  the 
time  disclosures  are  made.  The 
"reasonably  available"  standard 
requires  that  the  lessor,  acting  in  good 
faith,  exercise  due  diligence  in  obtaining 
information.  The  lessor  normally  may 
rely  on  the  representations  of  other 
parties  in  obtaining  information.  For 
example,  the  lessor  might  look  to  the 
consumer  to  determine  the  purpose  for 
which  leased  property  will  be  used,  to 
insurance  companies  for  the  cost  of 
insurance,  or  to  an  automobile 
manufactiu-er  or  dealer  for  the  date  of 
delivery. 

3.  Estimated  value  of  leased  property 
at  termination.  When  the  lessee's 
liability  at  the  end  of  the  lease  term  is 
based  on  the  estimated  value  of  the 
leased  property  (see  \  213.4(g](15)),  the 
estimate  must  be  reasonable  and  based 
on  the  best  information  reasonably 
available  to  the  lessor.  That  standard 
permits  a  lessor  to  use  a  generally 
accepted  trade  publication  listing 
estimated  current  or  future  market 
prices  for  the  leased  property,  rather 
than  investing  in  the  most  sophisticated 
computer  equipment  to  derive  the 
estimated  value  at  the  end  of  the  lease 
term.  The  lessor  should  rely  on  other 
information,  its  experience,  or 
reasonable  belief,  if  those  sources 
provide  the  best  information.  For 
example: 

•  An  automobile  lessor  offering  a  3- 
year  open-end  lease  intends  to  assign  a 
wholesale  value  to  the  vehicle  at  the 
end  of  the  lease  term.  The  lessor  may 
disclose  as  an  estimated  value  a 
wholesale  value  derived  from  a  credible 
trade  publication  listing  current 
wholesale  values,  if  the  trade 
publication  is  the  best  information 
available. 

•  Same  facts  as  above,  except  that 
the  lessor  discloses  an  estimated  value 
derived  by  adjusting  the  value  quoted  in 
the  trade  publication  because,  in  its 
experience,  the  trade  publication  values 
either  understate  or  overstate  the  prices 
actually  received  in  local  used  vehicle 
markets.  The  lessor  may  adjust 
estimated  values  quoted  in  trade 
publications  based  on  the  lessor's 
experience  or  reasonable  belief  that 
such  values  will  be  understated  or 
overstated. 

4.  Retail  or  wholesale  value.  The 
lessor  may  choose  either  a  retail  or  a 
wholesale  value  in  estimating  the  value 


of  the  leased  property  at  termination, 
provided  that  choice  is  consistent  with 
the  lessor's  general  practice  or  intention 
when  determining  the  value  of  the 
property  at  the  end  of  the  lease  term. 

5.  Labelling  estimates.  Generally,  only 
the  particular  disclosure  for  which  the 
exact  information  is  unknown  is 
labelled  as  an  estimate.  However,  when 
several  disclosures  are  affected  because 
of  the  unknown  information,  the  lessor 
has  the  option  of  labelling  as  an 
estimate  either  every  affected  disclosure 
or  only  the  disclosure  primarily  affected. 

6.  Understating  the  estimated  value. 
In  non-purchase-option  leases,  the 
lessor  may  not  use  a  value  lower  than 
that  indicated  by  the  best  information 
available  when  disclosing  the  estimated 
value  of  leased  property  at  the  end  of 
the  lease  term  under  §  213.4(g)(15). 

4(e)  Effect  of  subsequent  occurrence. 
1.  Subsequent  occurrences.  Examples 
of  subsequent  occurrences  include: 

•  A  change  from  a  monthly  to  a 
weekly  pajonent  schedule. 

•  The  addition  of  insurance  or  a 
security  interest  by  the  lessor  because 
the  lessee  has  not  performed  obligations 
contracted  for  in  the  lease. 

•  An  increase  in  official  fees  or  taxes. 
See  the  commentary  to  i  213.4(d). 

•  An  increase  in  insurance  premium 
or  coverage  caused  by  a  change  in  law. 

•  Late  delivery  of  an  automobile 
caused  by  a  strike. 

•  2.  Redischsure.  When  a  disclosure 
becomes  inaccurate  because  of  a 
subsequent  occurrence,  the  lessor  need 
not  make  new  disclosures  unless  new 
disclosures  are  required  under 

S  213.4(h). 
4(g)  Specific  disclosure  requirements. 

1.  Inapplicable  disclosures.  The 
disclosures  required  by  this  section  need 
be  made  only  as  applicable.  Any 
disclosure  not  relevant  to  a  particular 
transaction  may  be  eliminated  entirely. 
For  example,  if  the  lessor  does  not  take 
a  security  interest,  no  disclosure  is 
required  under  S  213.4(g)(9).  See  the 
conmientary  to  Appendix  C. 

2.  Other  required  disclosures.  The 
disclosure  statement  must  include  the 
date  and  identify  the  lessor  and  the 
lessee.  See  the  commentary  to 

§  213.4(a)(2].  The  lessor  need  only  be 
identified  by  name;  no  address  is 
required. 

Paragraph  4(g)(1). 

1.  Multiple-item  lease.  In  a  multiple- 
item  lease,  the  property  may  be 
described  in  separate  statements  as 
provided  in  f  213.4(a)(3). 

Paragraph  4(g)(2). 

1.  Itemization  not  required.  The  lessor 
must  disclose  one  total  initial  payment 
amoimt  and  identify  the  components  of 
this  one  amount  (for  example. 


capitalized  cost  reduction,  mechanical 
breakdown  protection,  registration  fees). 
The  lessor  may,  but  need  not,  disclose 
the  dollar  amount  of  each  component. 

2.  Consummation.  See  the 
commentary  to  {  213.2(b). 

3.  Fees  payable  upon  delivery.  This 
provision  does  not  apply  to  fees  paid  at 
delivery,  when  delivery  occurs  after 
consummation.  For  example: 

•  The  lessee  agrees  to  pay 
registration  fees,  sales  taxes,  and  a 
delivery  charge  in  one  liunp  sum  on  the 
date  the  automobile  is  delivered,  some 
time  after  consummation.  None  of  these 
charges  is  an  initial  payment  under 

§  213.4(g)(2)  because  they  are  paid  after 
consummation  of  the  lease.  The 
registration  fees  and  sales  taxes  are 
disclosed  under  S  213.4(g)(4).  and  the 
delivery  charge  is  disclosed  as  an  "other 
charge"  under  S  213.4(g)(5). 
Paragraph  4(g)(3). 

1.  Itemization  not  required.  Section 
213.4(g)(3)  does  not  require  the  lessor  to 
itemize  the  components  of  the  periodic 
payments.  Some  of  the  components  must 
be  disclosed  separately  if  their 
disclosure  is  required  by  othte 
provisions  of  the  regulation,  such  as 
official  fees  and  lessee's  insurance. 

2.  Periodic  payments.  The  phrase 
"number,  amount,  and  due  dates  or 
periods  of  payments"  requires  the 
disclosure  of  all  payments  made 
periodically.  The  disclosed  payments 
must  include  all  amounts,  such  as 
maintenance  and  insurance  charges, 
that  are  paid  periodically.  In  addition, 
the  lessor  must  disclose  the  total  of  such 
periodic  payments.  In  an  open-end 
lease,  however,  the  lessor  may  disclose 
as  the  total  of  periodic  payments  the 
sum  of  the  scheduled  periodic  payments 
referred  to  in  S  213.2(a)(17).  See  the 
commentary  to  §  213.2(a)(17). 

Paragraph  4(g)(4). 

1.  Taxes.  Taxes  that  are  included  in 
the  value  at  consummation  are  not 
disclosed  pursuant  to  this  paragraph. 
See  the  commentary  to  §  213.2(a)(18). 

Paragraph  4(g)(5). 

1.  Coverage.  Section  213.4(g)(5) 
requires  the  disclosure  of  charges  that 
are  anticipated  by  the  parties  as 
incident  to  the  normal  operation  of  the 
lease  agreement  It  does  not  require 
disclosure  of  charges  that  are  imposed 
when  the  lessee  terminates  early  or  fails 
to  abide  by  the  lease  agreement,  such  as 
charges  for 

•  Late  payment 

•  Default 

•  Early  termination. 

•  Deferral  of  payments. 

•  Extension  of  the  lease. 

2.  Form  of  disclosure.  Although  the 
disclosure  of  an  other  charge  or  the  total 
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of  all  other  charges  must  be  clear  and 
conspicuous,  the  lessor  need  not  use  tha 
specific  terminology  "other  charge." 
Moreover,  the  regulation  does  not 
impose  a  location  requirement  for  the 
disclosure  of  other  charges.  For 
example: 

•  A  lessor  has  a  single  other  charge, 
which  is  a  disposition  fee  of  $100.  The 
lessor  may  disclose  the  disposition  fee 
with  related  disclosures  alraut  early  or 
scheduled  termination.  It  may  but  need 
not  repeat  the  charge  as  a  total  with  the 
label  of  "other  charge"  or  show  a  total 
of  other  charges. 

3.  Relationship  to  other  provisions. 
The  other  charges  mentioned  in 

S  213.4(g)(5)  are  charges  that  are  not 
required  to  be  disclosed  under  another 
provision  of  §  213.4(g).  For  example: 

•  A  delivery  charge  that  is  paid  after 
consummation  is  disclosed  as  an  "other 
charge."  A  delivery  charge  that  is  paid 
at  consummation,  however,  is  disclosed 
as  part  of  the  total  initial  charges  under 
§  213.4(gJ(2).  not  as  an  "other  charge." 

•  Occasionally,  the  price  of  a 
mechanical  breakdown  protection 
(MBP)  contract  is  disclosed  as  an  "other 
charge."  More  often,  the  price  of  MBP  is 
reflected  in  the  periodic  payment 
disclosure  under  S  213.4(g)(3).  in  which 
case  it  is  not  disclosed  as  an  "other 
charge".  In  states  where  MBP  is 
regeirded  as  insurance,  however,  the 
cost  should  be  disclosed  in  accordance 
with  S  213.4(g)(6),  not  as  an  "other 
charge."  See  the  commentary  to 

S  213.4(g)(6). 

4.  Lessee  liabilties  at  the  end  of  the 
lease  term.  Liabilities  that  the  lease 
imposes  upon  the  lessee  at  the  end  of 
the  scheduled  lease  term  and  that  must 
be  disclosed  include,  but  are  not  limited 
to,  disposition  and  "pick-up"  charges. 

Paragraph  4(g)(8). 

1.  Lessor's  insurance.  Insurance  that 
is  purchased  by  the  lessor  primarily  for 
its  own  benefit  and  that  is  absorbed  as 
a  business  expense  and  not  separately 
charged  to  the  lessee,  need  not  be 
disclosed  under  S  213.4(g)(6)  even  if  it 
provides  an  incidental  benefit  to  the 
lessee. 

2.  Mechanical  breakdown  protection. 
Whether  mechanical  breakdown 
protection  (MBP)  purchased  in 
conjunction  with  a  lease  should  be 
treated  as  insurance  is  determined  by 
state  or  other  applicable  law.  In  states 
that  do  not  treat  MBP  as  insurance,  the 
lessor  need  not  make  §  213.4(g)(6) 
disclosures.  The  lessor  may,  however, 
disclose  the  §  213.4(g)(6)  information  in 
such  cases  in  accordance  with  the 
additional  information  provision  in 

S  213.4(b). 
Paragraph  4(g)(7). 


1.  Brief  identification.  The  statement 
identifying  warranties  may  be  brief.  For 
example,  manufacturer's  warranties 
may  be  identified  simply  by  a  reference 
to  the  standard  manufacturer's 
warranty. 

2.  Warranty  disclaimers.  Although  a 
disclaimer  of  warranties  is  not  required 
by  the  regulation,  the  lessor  may  give  a 
disclaimer  as  additional  information  in 
accordance  with  S  213.4(b). 

3.  State  law.  Whether  an  express 
warranty  or  guaranty  exists  is 
determined  by  state  or  other  applicable 
law. 

Paragraph  4(g)(8). 

1.  Standards  for  wear  and  use.  The 
lessor  is  permitted,  but  not  required,  to 
set  standards  for  wear  and  use  (such  as 
excess  mileage).  The  disclosure  may  be 
omitted  by  lessors  that  do  not  set  such 
standards.  See  the  commentary  to 
§  213.4(g)(15). 

Paragraph  4(g)(9). 

1.  Disclosable  security  interests.  See 
S  213.2(a)(15)  and  accompanying 
commentary  to  determine  what  security 
interests  must  be  disclosed. 

Paragraph  4(g)(10). 

1.  Collection  costs.  TTie  automatic 
imposition  of  collection  costs  or 
attorney  fees  upon  default  must  be 
disclosed  under  §  213.4{g)(10).  Collection 
costs  or  attorney  fees  that  are  not 
imposed  automatically,  but  are 
contingent  upon  expenditure  of  amounts 
in  conjunction  with  a  collection 
proceeding  or  upon  the  employment  of 
an  attorney  to  effect  collection,  need  not 
be  disclosed. 

2.  Charges  for  early  termination. 
When  default  is  a  condition  for  early 
termination  of  a  lease,  default  charges 
must  also  be  disclosed  under 

S  213.4(g)(12).  The  5  213.4(g)(10)  and  (12) 
disclosures  may  be  combined.  Examples 
of  combined  disclosures  are  provided  in 
the  model  lease  disclosure  forms  in 
Appendix  C 

3.  Simple-interest  leases.  In  a  simple- 
interest  accounting  lease,  the  additional 
lease  charge  that  accrues  on  the  lease 
balance  when  a  periodic  payment  is 
made  after  the  due  date  does  not 
constitute  a  penalty  or  other  charge  for 
late  payment.  Similarly,  continued 
accrual  of  the  lease  charge  after 
termination  of  the  lease  because  the 
lessee  fails  to  return  the  leased  property 
does  not  constitute  a  default  charge.  In 
either  case,  if  the  additional  charge 
accrues  at  a  rate  higher  than  the  normal 
lease  charge,  the  lessor  must  disclose 
the  amount  of  or  the  method  of 
determining  the  additional  charge  under 
S  213.4(g)(10). 

4.  Extension  charges.  Extension 
charges  that  exceed  the  lease  charge  in 
a  simple-interest  accounting  lease  or 


that  are  added  separately  are  disclosed 
under  S  213.4(gKlO). 

5.  Reasonableness  of  charges. 
Penalties  or  other  charges  for 
delinquency,  default,  or  early 
termination  may  be  speciHed  in  the 
lease  but  only  in  an  amount  that  is 
reasonable.  Section  183(b)  of  the  act  sets 
forth  the  standards  for  determining  a 
reasonable  penalty  or  charge. 

Paragraph  4(g)(ll). 

1.  Mandatory  disclosure  of  no 
purchase  option.  Although  generally  the 
lessor  need  only  make  the  specific 
required  disclosures  that  apply  to  a 
transaction,  it  must  disclose 
affirmatively  that  the  lessee  has  no 
option  to  purchase  the  leased  proj>erty 
when  the  purchase  option  is 
inapphcable. 

2.  Existence  of  purchase  option. 
Whether  a  purchase  option  exists  is 
determined  by  state  or  other  applicable 
law.  The  lessee's  right  to  submit  a  bid  to 
purchase  property  at  termination  of  the 
lease  is  not  an  option  to  purchase  under 
9  213.4(g)(ll)  if  the  lessor  is  not  required 
to  accept  the  lessee's  bid  and  the  lessee 
does  not  receive  preferential  treatment 

3.  Purchase  option  fees.  A  purchase 
option  fee  must  be  disclosed  under  this 
paragraph  unless  the  lessor  discloses 
the  fee  under  §  213.4{g)(5]  as  an  other 
charge. 

Paragraph  4(g)(12). 

1.  Default  When  default  is  also  a 
condition  for  eariy  termination  of  a 
lease,  default  charges  must  be  disclosed 
under  this  paragraph.  See  the 
conunentary  to  S  213.4(g)(10). 

2.  Lessee's  liability  at  early 
termination.  When  the  lessee  is  liable 
for  the  difference  between  the 
unamortized  capitalized  cost  and  the 
realized  value  at  early  termination,  the 
amount  or  the  method  of  determining 
the  amount  of  the  difference  must  be 
disclosed  under  this  paragraph. 

3.  Reasonableness  of  charges. 
Penalties  or  other  charges  for 
delinquency,  default  or  eaiiy 
termination  may  be  specified  in  the 
lease  but  only  in  an  amount  that  is 
reasonable.  Section  183(b)  of  the  act  sets 
forth  the  standards  for  determining  a 
reasonable  penalty  or  charge. 

Paragraph  4(g)(14). 

1.  Disclosure  inapplicable.  When  the 
lessee  is  liable  at  the  end  of  the  lease 
term  or  at  early  termination  for 
unreasonable  wear  or  use  but  not  for  the 
estimated  value  of  the  leased  property, 
the  lessor  need  not  disclose  the  lessee's 
right  to  an  independent  appraisal.  For 
example: 

•  Tlie  automobile  lessor  may 
reasonably  expect  a  lessee  to  return  an 
undented  car  with  four  good  tires  at  the 
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end  of  the  lease  term.  Even  though  it 
holds  the  lessee  liable  for  the  di^erence 
between  a  dented  car  with  bald  tires 
and  the  value  of  a  car  in  reasonably 
good  repair,  the  lessor  is  not  required  to 
disclose  the  lessee's  appraisal  right 

2.  Lessor's  appraisal.  The  lessor  may 
obtain  an  appraisal  of  the  leased 
property  to  determine  its  realized  value. 
Such  an  appraisal,  however,  is  not  the 
one  addressed  in  §  183(c)  of  the  act  and 
the  lessor  still  must  disclose  the  lessee's 
independent  right  to  an  appraisal  under 
§  213.4(g)(14). 

3.  Time  restriction  on  appraisal. 
Neither  the  act  nor  the  regulation 
specifies  any  time  period  in  which  the 
lessee  must  exercise  the  appraisal  right 
The  lessor  may  require  a  lessee  to 
obtain  the  appraisal  within  a  reasonable 
time  after  termination  of  the  lease.  The 
regulation  does  not  define  what  is  a 
"reasonable  time." 

Paragraph  4(g)(15). 

1.  Coverage.  The  disclosure  under 
Paragraph  4(g)(15)  Umiting  the  lessee's 
liability  for  the  value  of  the  leased 
property  does  not  apply  at  early 
termination. 

2.  Total  lease  obligation.  The 
requirement  that  the  total  lease 
obligation  be  itemized  is  satisfied  by 
disclosing  the  3  components  in  the 
defmition  of  total  lease  obligation  in 

i  213.2(a)(17)  with  their  corresponding 
amounts.  The  lessor  may  cross- 
reference  the  individual  components 
disclosed  elsewhere  in  the  lease 
disclosure  statement,  as  done  in 
Appendix  C-1. 

3.  Taxes.  Taxes  hicluded  In  the  value 
at  consummation  are  included  in  the 
total  lease  obligation.  Taxes  not 
included  in  the  value  at  consummation 
may,  but  need  not,  be  included  in  ^e 
total  lease  obligation  at  the  lessor's 
option.  See  the  commentary  to 

S  213.2(a)(18). 

4.  Leases  with  a  minimum  term.  If  a 
lease  has  an  alternative  minimum  term, 
the  S  213.2(g](15)  disclosiucs  governing 
the  liability  limitation  are  not  applicable 
for  the  minimum  term.  See  the 
commentary  to  5  213.4(a). 

5.  A  verage  payment  allocable  to  a 
monthly  period.  The  phrase  "average 
payment  allocable  to  a  monthly  period" 
is  based  on  the  periodic  payment  used 
to  compute  the  total  lease  obligation. 
See  the  commentary  to  §  213.2(a)(17). 

6.  Charges  not  subject  to  rebuttable 
presumption.  The  limitation  on  liability 
applies  only  to  liabiUty  that  is  based  on 
the  estimated  value  of  the  property  at 
the  end  of  the  lease  term.  The  lessor 
also  may  recover  additional  charges 
from  the  lessee  at  the  end  of  the  lease 
term.  Examples  of  such  additional 
charges  include: 


•  Disposition  charges. 

•  Excess  mileage  charges. 

•  Late  payment  and  default  charges. 

•  Amounts  by  which  the  unamortized 
capitalized  cost  exceeds  the  estimated 
residual  value  that  have  accrued  in 
simple  interest  accounting  leases 
because  the  lessee  has  made  late 
payments. 

4fh)  Renegotiations  or  extensions. 

1.  General  coverage.  Section  213.4(h) 
applies  only  to  existing  leases  that  were 
covered  by  the  requirements  of  the 
regulation  or  previous  Regulation  Z.  It 
therefore  does  not  apply  to  the 
renegotiation  or  extension  of  leases  with 
an  initial  term  of  4  months  or  less, 
because  such  leases  are  not  covered  by 
the  definition  of  consumer  lease  in 

i  213.2(a)(6). 

2.  Renegotiation  defined.  A 
renegotiation  occurs  when  an  existing 
consumer  lease  is  satisfied  and  replaced 
by  a  new  lease  undertaken  by  the  same 
lessee.  A  renegotiation  is  a  new  lease 
requiring  new  disclosures.  Whether  and 
when  a  lease  is  satisfied  and  replaced 
by  a  new  lease  is  determined  by  state  or 
other  applicable  law. 

3.  Renegotiation  exceptions.  The 
following  events  are  not  renegotiations 
even  if  they  are  accomplished  by 
satisfying  and  replacing  an  existing 
lease: 

•  A  substitution  of  leased  property  in 
a  multiple-item  lease,  provided  the 
average  payment  is  not  changed  by 
more  than  25  percent. 

•  A  reduction  in  the  lease  charge. 

•  A  substitution  of  leased  property 
with  property  that  has  a  substantially 
equivalent  or  greater  economic  value, 
provided  no  other  lease  terms  are    ^ 
changed. 

4.  Extension  defined.  An  extension  is 
any  continuation  of  an  existing 
consumer  lease  beyond  the  originally 
scheduled  termination  date,  but  only  if 
the  continuation  is  not  the  result  of  a 
renegotiation.  The  continuation  must  be 
agreed  to  by  both  the  lessor  and  the 
lessee.  An  extension  that  exceeds  6 
months  is  a  new  lease  requiring  new 
disclosures. 

5.  Time  of  extension  disclosures,  if  a 
consumer  lease  is  extended  for  a 
specified  term  greater  than  6  months. 
new  disclostu-es  are  required  at  the  tinie 
the  extension  is  agreed  to.  If  the  lease  is 
extended  on  a  month-to-month  basis 
and  exceeds  6  months,  new  disclosures 
are  required  at  the  commencement  of 
the  seventh  month.  If  a  consumer  lease 
is  extended  for  several  terms,  one  of 
which  will  exceed  6  months  beyond  the 
originally  scheduled  termination  date  of 
the  lease,  new  disclositfes  are  required 
at  the  commencement  of  the  term  that 


will  exceed  6  months  beyond  the 
originally  scheduled  termination  date. 

6.  Inapplicable  disclosures. 
Disclosures  that  are  inapplicable  to  the 
terms  of  a  renegotiation  or  extension 
need  not  be  given.  For  example: 

•  If  the  term  for  which  extension 
disclosures  are  given  is  1  month  and  the 
lessee  will  pay  no  official  fees  and  taxes 
during  that  month,  no  disclosure  of 
those  amounts  is  necessary. 

•  If  a  renegotiation  involves  no  initial 
charges,  no  disclosure  of  initial  charges 
is  necessary. 

7.  Court  proceedings.  No  disclosures 
are  required  if  a  renegotiation  or 
extension  results  from  an  agreement 
involving  a  court  proceeding. 

8.  Deferrals.  No  disclosures  are 
required  if  one  or  more  payments  are 
deferred  whether  or  not  a  fee  is  charged. 

9.  Assumptions.  No  disclosures  are 
required  when  a  consumer  lease  is 
assumed  by  another  person,  whether  or 
not  an  assumption  fee  is  charged. 
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182.  and  183. 

Other  sections:  SS  213.2,  213.5.  and 
213.7  and  Appendix  C. 

Previous  regulation:  §  S  228.6  and 
226.15. 

1981  changes:  Although  reorganized, 
the  disclosure  requirements  are 
substantially  the  same  as  the  previous 
requirements.  The  sole  amendment 
implements  9  121  of  the  Truth  in  Lending 
Act  pertaining  to  multiple  lessor*  and 
lessees. 

Section  213.5— Advertising 

5(a)  General  rule. 

1.  Persons  covered.  All  "persons" 
must  comply  with  the  advertising 
provisions  in  this  section,  not  just  those 
that  meet  the  defmition  of  lessor  in 

S  213.2(a)(8).  Thus,  automobile  dealers, 
merchants,  and  others  who  are  not 
themselves  lessors  must  comply  with 
the  advertising  provisions  of  the 
regulation  if  they  advertise  consumer 
lease  transactions.  The  owner  and 
personnel  of  the  medium  in  which  an 
advertisement  appears  or  through  which 
it  is  disseminated,  however,  are  not 
subject  to  civil  liability  for  violations 
under  section  184(b)  of  the  act. 

2.  "Usually  and  customarily. "  Section 
213.5(a)  is  not  intended  to  prohibit  the 
advertising  of  a  single  item  or  the 
promotion  of  new  leasing  programs,  but 
to  bar  the  advertising  of  terms  that  are 
not  and  will  not  be  available.  Thus,  an 
advertisment  may  state  terms  that  will 
be  offered  for  only  a  limited  period  or 
terms  that  will  become  available  at  a 
future  date. 
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5(b)  Catalogs  and  multipage 
advertisements. 

1.  General  rule.  Hie  multiple-page 
advertisements  to  which  §213.5(b)  refers 
are  advertisements  consisting  of  a 
numbered  series  of  pages — for  example, 
a  supplement  to  a  newspaper.  A  mailing 
comprised  of  several  separate  flyers  or 
pieces  of  promotional  material  in  a 
single  envelope  is  not  a  single  multiple- 
page  advertisement 

2.  Croaa-references.  A  multiple-page 
advertisement  is  a  single  advertisement 
(requiring  only  one  set  of  lease 
disclosures)  if  it  contains  a  table,  chart, 
or  schedule  clearly  stating  sufficient 
information  for  the  reader  to  determine 
the  disclosures  required  under  S  213.5(c) 
(1)  through  (5).  If  one  of  the  triggering 
terms  listed  in  S  213.5(c)  appears  on 
another  page  of  the  catalog  or  multiple- 
page  advertisement,  that  page  must 
clearly  refer  to  the  specific  page  where 
the  table,  chart,  or  schedule  begins. 

5(c)  Terms  that  require  additional 
information. 

1.  Clear  and  conspicuous  standard. 
Section  213.5(c]  prescribes  no  specific 
rules  for  the  format  of  the  necessary 
disclosures.  The  terms  need  not  be 
printed  in  a  certain  type  size  and  need 
not  appear  in  any  particular  place  in  the 
advertisement 

2.  Triggering  terms.  Whenever  certain 
triggering  terms  appear  in  lease 
advertisements,  the  additional  terms 
enumerated  in  {  213.5(c)  (1)  through  (5) 
must  also  appear.  An  example  of  one  or 
more  typical  leases  with  a  statement  of 
all  the  terms  applicable  to  each  may  be 
used.  The  additional  terms  must  be 
disclosed  even  if  the  triggering  term  is 
not  stated  expiiciUy,  but  is  readily 
determinable  from  the  advertisement 
For  example,  if  an  advertisement  states 
a  5-year  lease  term  with  monthly 
payments,  the  number  of  required 
payments — a  triggering  term — is  readily 
apparent 

5(d)  Multiple-item  leases: 
merchandise  tags. 

1.  Merchandise  tags.  Section  213.5(d) 
provides  a  method  for  using 
merchandise  tags  without  including  all 
the  required  disclosures  on  the  tags.  As 
an  alternative  to  this  dosclosure  method, 
a  merchandise  tag  may  state  all  the 
necessary  terms  on  one  or  both  sides  of 
the  tag.  If  the  terms  are  on  both  sides  of 
the  tag,  both  sides  must  be  accessible  to 
the  consumer. 

Reference* 

Statute:  Sections  105(a)  and  184. 
Other  sections:  S  213.2(a)  (2)  and  (6). 
Previous  regulation:  I  226.10  (a),  (b), 
(g).  and  (h). 
1981  changes:  None. 


Section  213.6 — Preservation  and 
Inspection  of  Evidence  of  Compliance 

1.  Preservation  methods.  Lessors  must 
retain  evidence  that  they  performed 
required  actions  as  well  as  made 
required  disclosures.  Adequate  evidence 
of  compliance  does  not  require  actual 
paper  copies  of  disclosure  statements  or 
other  business  records.  Hie  evidence 
may  be  retained  on  microfUm, 
microfiche,  or  by  any  other  method 
designed  to  reproduce  records 
accurately  (including  computer 
programs).  The  lessor  need  retain  only 
enough  iiilFormation  to  reconstruct  the 
required  disclosures  or  other  records. 

References 

Statute:  Section  105(a) 
Previous  regulation:  \  226.6(i) 
1981  changes:  A  uniform  2-year 
record-retention  rule  replaces  the 
previous  requirement  that  records  be 
retained  through  at  least  one  compliance 
examination. 

Section  213.7 — Inconsistent  State 

Requirements 

1.  Procedures.  Only  states  (through 
their  authorized  officials]  may  request 
and  receive  determinations  on 
inconsistency.  The  procedures  for 
requesting  a  Board  determination  on 
inconsistency  are  contained  in 
Appendix  B. 

2.  Inconsistent  state  disclosures.  A 
lessor  that  chooses  to  make  inconsistent 
state  disclosures  must  do  so  in  the 
manner  prescribed  by  {  213.4(b). 

References 

Statute:  Sections  111(a)(1)  and  186(a). 
Other  sections:  §  §  213.2(a](16]  and 
213.4(b)  and  Appendix  B. 
Previous  regulation:  §  226.6(b)(3). 
1981  changes:  None. 

Section  213.8— Exemption  of  Certain 
State-Regulated  Transactions 

1.  Classes  eligible.  The  state 
determines  the  classes  of  transactions 
for  its  exemption  and  makes  its 
application  for  those  classes.  Classes 
might  be,  for  example,  all  automobile 
leases  or  all  leases  in  which  the  lessor  is 
a  bank. 

2.  Substantial  similarity.  The 
"substantially  similar"  standard 
requires  that  state  statutory  or 
regulatory  provisions  and  state 
interpretations  of  those  provisions  must 
be  generally  the  same  as  the  federal  act 
and  the  regulation.  A  state  will  be 
eligible  for  an  exemption  even  if  its  law 
covers  classes  of  transactions  not 
covered  by  the  federal  law.  For 
example,  if  a  state's  law  covers  leases 
for  agrucultural  purposes,  this  will  not 
prevent  the  Board  bom  granting  an 


exemption  for  consumer  leases,  even 
though  leases  for  agricidtural  purposes 
are  not  covered  by  the  federal  law. 

3.  Adequate  enforcement  The 
standard  requiring  adequate  provision 
for  enforcement  generally  means  that 
appropriate  state  officials  are 
authorized  to  enforce  the  state  law 
through  procedures  and  sanctions 
comparable  to  those  available  to  federal 
enforcement  agencies. 

References 

Statute:  Sections  lll(aK2)  and  186(b). 
Other  sections:  §S  213.^a)(16)  and 
213.4(b)  and  Appendix  A. 
Previous  regulation:  {  226.6(bH3). 
1981  changes:  None. 

Appendix  A — Procedures  and  Criteria 
for  State  Exemptions 

References 

Statute:  Section  186(b). 
Other  sections:  §  213  A 
Previous  regulation:  §  226.80 
(Supplement  VI.  Section  I). 
1981  changes:  None. 

AppemfixB — Procedures  and  Criteria 
for  Board  Detennination  Regarding 
Preemption 

References: 

Statute:  Section  188(a). 
Other  sections:  i  213.7. 
Previous  regulation:  S  228.80 
(Supplement  VI,  Section  II). 
1961  changes:  None. 

Appendix  C — Model  Fonns 

1.  Permissible  changes.  Although  use 
of  the  model  forms  is  not  required, 
lessors  using  them  properly  will  be 
deemed  to  be  in  compliance  with  the 
regulation.  Lessors  may  make  certain 
changes  in  the  format  or  content  of  the 
forms  and  may  delete  any  disclosures 
that  are  inapplicable  to  a  transaction 
without  losing  the  act's  protection  from 
liability.  The  changes  to  the  model  forms 
may  not  be  so  extensive  as  to  affect  the 
substance,  clarity,  or  meaningful 
sequence  of  the  forms.  Examples  of 
acceptable  changes  include: 

•  Using  the  first  person,  instead  of  the 
second  person,  in  referring  to  the  lessee. 

•  Using  "lessee,"  "lessor,"  or  names 
instead  of  pronouns. 

•  Rearranging  the  sequence  of  the 
disclosures. 

•  Incorporating  certain  state  "plain 
English"  requirements. 

•  Deleting  inapplicable  disclosures  by 
whiting  out  blocking  out  filling  in 
"N/A"  (not  applicable)  or  "O,"  crossing 
out  leaving  blanks,  checking  a  box  for 
applicable  items,  or  circling  applicable 
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items.  (This  should  permit  use  of  multi- 
purpose standard  forms.] 

•  Adding  language  or  symbols  to 
indicate  estimates. 

2.  Model  open-end  or  finance  vehicle 
lease  disclosures.  Model  C-1  is  designed 
for  an  open-end  or  finance  lease  of  a 
vehicle.  An  open-end  or  finance  lease  is 
one  in  which  the  lessee's  hability  at  the 
end  of  the  lease  term  is  based  on  the 
difference  between  the  estimated  value 
of  the  leased  property  and  its  realized 
value.  Section  213.4(g](15](i)  requires 
disclosure  of  an  itemized  total  lease 
obligation  for  such  leases.  To  facilitate 
this  disclosure,  Model  C-1  divides  the 
initial  charges  (item  3}  into  two 
categories:  Those  that  are  included  in 
the  total  lease  obligation  and  those  that 
are  not.  The  amount  of  the  monthly 
payment  (item  4)  is  similarly  divided. 
This  format  permits  the  components  of 
the  total  lease  obligation  (item  11)  to  be 
disclosed  simply  by  cross-reference  to 
the  previous  items.  See  the  commentary 
to  9  213.2(a)(17).  The  inclusion  of  taxes 
in  the  basic  monthly  payment  disclosure 
(mentioned  in  the  instructions  to  item 
4(a])  is  not  mandatory  in  all  cases.  See 
the  commentary  to  S  213.4(g](15). 

3.  Model  closed-end  or  net  vehicle 
lease  disclosures.  Model  C-2  is  designed 
for  a  closed-end  or  net  lease  of  a 
vehicle.  A  closed-end  or  net  lease  is  one 
in  which  the  lessee's  liability  at  the  end 
of  the  lease  term  is  not  based  on  the 
difference  between  the  estimated  value 
of  the  leased  property  and  its  realized 
value.  Item  13(c)  is  included  for  those 
closed-end  vehicle  leases  in  which  the 
lessee's  liability  at  early  termination  is 
based  on  the  vehicle's  estimated  value. 
See  S  213.4(g)(14). 

4.  Model  furniture  lease  disclosures. 
Model  C-3  is  a  closed-end  lease 
disclosure  statement  designed  for  a 
typical  furniture  lease.  It  does  not 
include  a  disclosure  of  the  appraisal 
right  at  early  termination  that  is 
required  under  8  213.4(g)(14)  because 
few  closed-end  furniture  leases  base  die 
lessee's  liability  at  early  termination"^ 
the  estimated  value  of  the  leased 
property.  The  disclosure  may  be  added, 
if  it  is  applicable,  without  loss  of  the 
form's  protection  from  civil  liability. 

References 

Statute:  \\  105, 130,  and  185. 

Previous  regulation:  i\  226.1501, 
228.1502.  and  226.1503. 

1981  changes:  References  in  the 
instructions  to  the  previous  regulations 
have  been  deleted. 


Appendix  D — Federal  Enforcement 
Agencies 

References 

Statute:  S  108. 

Previous  regulation:  Appendix  E. 

1981  changes:  None. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  6, 1882. 
WiDiam  W.  Wlea. 

Secretary  of  the  Board. 

|FR  Doc  12-12977  FUed  5-12-02:  S:45  am] 
WUmO  COOC  «310-«1-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

(Docket  Na  82-ANE-10;  Amdt  39-4382] 

Garrett  Turbine  Engine  Co.  Engine 
Models  TSE331-3  and  TPE331-1,  -2, 
-3,  -5,  and  -6  Series  Engines; 
Alrworttiiness  Directives 

AOENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Final  rule:  request  for  comment. 

summary:  This  amendment  supersedes 
a  currendy  effective  airworthiness 
directive  (AD)  which  revised  turbine 
wheel  life  limits.  The  previous  AD  was 
issued  to  reduce  the  possibility  of  rapid 
destruction  of  the  engine  turbine 
resulting  bom  separation  of  a  portion  of 
the  turbine  wheel  rim.  This  superseding 
AD  is  required  because  third  stage 
turbine  wheel  assembly  failures  have 
occurred  subsequent  to  the  issuance  of 
the  previous  AD  at  less  than  the  cyclic 
bfe  limits  established  by  that  AD. 
dates:  Effective  May  13, 1982. 
Comments  must  be  received  on  or 
before  June  13, 1982.  Compliance 
schedule — ^As  prescribed  in  the  body  of 
the  AD. 

ADOmtMt:  The  applicable  service 
information  may  be  obtained  from 
Garrett  Turbine  Engine  Company,  P.O. 
Box  5217,  Phoenix,  Arizona  85010; 
telephone  (602)  267-3011. 

A  copy  of  the  service  information  is 
contained  in  the  FAA  Rules  Docket, 
Federal  Aviation  Administration,  New 
England  Region,  Office  of  the  Regional 
Counsel,  Attn:  Docket  No.  82-ANB-lO, 
12  New  England  Executive  Park. 
Burlington.  Massachusetts  01803. 
KM  nnrmiii  nutomiation  contact: 
Bill  Moring.  Aerospace  Engineer,  ANM- 
174W.  Western  Aircraft  Certification 
Field  Office.  Northwest  Mountain 
Region.  P.O.  Box  92007,  World  Way 
Postal  Center,  Los  Angeles,  California 
90009:  telephone  (213)  536-8391. 


SUPPLEMENTARY  INFORMATION:  AD  No. 
82-^3-01,  Amendment  39-4304,  made 
effective  on  February  11, 1982,  reduced 
the  cyclic  life  limit  of  TSE  331-3  and 
TPE331-1,  -2.  -3.  -5.  and  -8  series 
engine  third  stage  turbine  wheels.  This 
action  was  required  because  failures 
occurred  at  less  than  the  pubhshed 
cyclic  life  limits.  Since  issuance  of  AD 
82-03-01  additional  third  turbine  wheel 
failures  have  occurred  by  LCF 
mechanism  at  cyclic  hves  less  than 
those  published  in  the  AD.  Further 
engineering  investigation  of  these 
failures  indicates  that  third  stage  wheel 
lives  are  significantiy  influenced  by  two 
additional  factors:  manufacturing  of 
wheels  with  rivet  hole  locations  beyond 
blueprint  limits;  and  design  tolerances  of 
third  turbine  wheel  rivet  hole  locations. 
It  has  also  been  determined  that  there 
should  be  no  cyclic  life  distinction 
between  Part  Number  (P/N)  868630-1. 
-2,-3.  -4,  and  -7  wheels  installed  in 
TPE/TSE331-3  series  engines  and  tiiose 
installed  in  TPE331-1,  -2,  -5,  and  -6 
series  engines  since  it  now  has  been 
determined  that  a  difference  in 
operating  diaracteristics  by  engine 
model  is  not  a  factor. 

Based  on  the  foregoing,  existing  AD 
82-03-01.  Amendment  39-4304.  is 
revoked  and  superseded  by  this  AD  to 
provide  for  the  following: 

a.  Introduce  a  new  retirement  life 
schedule  for  third  turbine  wheels,  P/N 
868630-1,  -2.  -3.  -4.  and  -7  which  are 
now  suspected  to  contain  manufacturing 
errors  and  are  identified  by  serial 
number. 

b.  Combine  compliance  requirements 
of  paragraphs  (a)  and  (b)  appUcable  to 
the  remaining  population  of  P/N 
868630-1,  -2,  -3,  -4,  and  -7  third  turbine 
wheels.  The  retirement  schedule  of 
paragraph  (a)  is  retained  since  all 
turbine  wheels  of  this  P/N  are  equally 
affected  regardless  of  engine 
installation. 

a  Introduce  an  inspection  procedure 
for  P/N  868630-1,  -2,  -3,  -4,  and  -7  tiiird 
turbine  wheels  to  permit  those  wheels  to 
be  operated  to  3600  cycles. 

d.  Introduce  requirement  for  curvic 
coupling  gasket  replacement  at  the  next 
shop  opportunity  when  the  third  turbine 
wheel  is  next  removed  (paragraph  (f)). 

The  remaining  compliance 
requirements  of  AD  82-03-01. 
Amendment  39-4304  are  retained  in  this 
amendment 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 
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List  of  Subjects  in  14  CFR  Part  39 

Engines.  Air  transportation.  Aircraft. 
Aviation  safety. 

Request  for  Comments  on  tlie  Rule 

Altliough  tliis  action  is  in  tlie  form  of  a 
final  rule  which  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
pubUc  procedures,  comments  are  invited 
on  the  rule. 

When  the  comment  period  ends,  the 
FAA  will  use  the  comments  submitted, 
together,  with  other  available 
information  to  review  the  regulation. 
After  the  review,  if  the  FAA  finds  that 
changes  are  appropriate,  it  will  initiate 
rulemaking  proceedings  to  amend  the 
regulation.  Comments  that  provide  the. 
factual  basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  ejects  of  the 
AD  and  determining  whether  additional 
rulemaking  is  needed.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  rule  that  might 
suggest  a  need  to  modify  the  rule. 

Adoption  of  the  Amendment 

Accordingly,  piuvuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
S  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended, 
by  adding  the  following  new  AO: 

Ganett  Tutbuw  Engine  Company  (fcmnerly 
AiResearch  Manufacturing  Company  of 
Arizona):  Applies  to  Garrett  En^ne 
Models  TSE331-3  and  TPE331-1.  -2.  -8, 
-5,  and  -6  series  engines. 
Compliance  required  as  indicated,  unless 
already  accomplished. 

To  reduce  the  possibility  of  rapid 
destruction  of  the  engine  turbine,  accomplish 
the  following: 

(a)  P/N  868630-1.  -2,  -3,  -4.  and  -7  third 
stage  turbine  wheels  identified  by  serial 
number  (S/N)  below  must  l>e  removed  from 
service  acconling  to  the  following  schedule: 


S/N 
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2383 
23S4 
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8341 
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15427 
15428 
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3107 
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3111 
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3113 
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3121 
3122 
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3132 
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18311 
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18318 
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18324 
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18414 
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(b)  P/N  888630-1.  -2,  -3,  -4,  and  -7  third 
stage  turbine  wheels  introduced  into  service 
after  March  24, 1978,  and  not  listed  by  serial 
niunber  in  paragraph  (a)  of  this  AO  must  be 
removed  6t>m  service  according  to  the 
following  schedule: 


Wheel  total  eydaa' 

Ramo««> 

LMa  Hwi  1.500 

Bafora  aocumuMion  of  2300 
Qfdaa. 

1.500  or  more  and  laaa 

Batara    ascunuMion    of    2.900 

lh8n2.S0a 

cydaa  or  tMNn  tw  naxt  1.100 

cydaa  tfMr  FaDnjaiy  11.  19ea 

wMofwar  oocura  liraL 

2.500  or  mora  and  laaa 

Before     accumula«on     of     4.300 

than4.00a 

cycles  or  wimin  n«it  400  cycfea 

after  Februwy  11,  1984  ohiolv 

9ver  occurs  first 

4,000  or  mora  and  laaa 

Betora     accumulaton    of    S.2S0 

8wnS,20a 

cydaa  or  wflNn  Via  nwt  300 

oydaa  atar  Fatouaiy  ll.  1982. 

aWdtaxar  occura  llwt 

K.Mn  or  mnt^  , 

\M8*i  «<a  naiit  50  cydaa  aftar 
Fatniary  11. 1982. 

>  No  wheal  m^  amaad  2j800  cydaa  altar  Oacen«>er  1. 
1982.  exoapl  aa  pmUad  in  paragapfi  (O  of  Ha  AO 

(c)  Notwithstanding  paragraphs  (a)  and  (b). 
P/N  868630-1.  -2,  -3,  -4.  or  -7  third  stage 
turbine  wheels  which  comply  with  paragraph 
2  of  Garrett  Service  BuDetin  No.  TPE/ 


TSE331-72-0351,  dated  April  14. 19S2.  or  later 
FAA  approved  revisions,  may  be  operated  to 
the  cyclic  life  limits  provided  in  paragraph  (d) 
of  this  AO. 

Note. — ^Turbine  wheels  wrliich  comply  with 
paragraph  2  of  Garrett  Service  Bulletin  No. 
TPE/TSE331-72-0351  or  later  FAA  approved 
revisions  have  the  service  bulletin  annotated 
on  the  life  limited  parts  log  card  which  either 
is  located  with  the  third  stage  wheel 
assembly  or  with  the  engine  log  book. 

(d)  This  AO  establishes  the  service  life 
hmits  in  cycles  of  new  [zero-time]  turbine 
wheels  introduced  into  service  after  March 
24. 197a  As  of  the  effective  date  of  tliis  AO 
turbine  wheels  specified  below  may  not  be 
operated  in  service  in  excess  of  these  service 
life  limits  except  as  provided  in  paragraph  (a) 
or  (b)  of  this  AD,  as  applicable: 


Wheal  sime 

PartNa 

Oj^ 

FiM 

867580-1. -7 

4,900 
4.800 
2/100 
3,800 

Second. 

TllirH         

888272-1.  -a  -a.  -4 
886630-1.-2.-3.-4 
868630-1.-2.-3.-4.-7 

■piw 

Note. — For  purposes  of  diis  AO,  an 
operating  cycle  is  defined  as  any  operating 
sequence  involving  an  engine  start  aircraft 
takeoff  and  landing,  followed  by  engine 
shutdown  and  one  cycle  shall  be  counted  for 
each  such  operational  sequence. 

(e)  Turbine  wheels  P/N's  867Se»-l.  -7; 
868272-1.  -2.  -3,  and  -4:  895539-1,  -2.  -3,  and 
-4:  and  868630-1.  -2.  -3,  -4.  and  -7.  which 
have  operated  in  service  prior  to  March  24, 
1978,  may  be  continued  in  service  to  the  life 
limit  of  4250  operating  hours  (reference 
Garrett  (AiResearch]  Service  Bulletin  TPE/ 
TSE331-7Z-0019.  Revision  4.  dated  December 
6, 1976]  provided  they  are  inspected  for 
cracks  by  procedures  contained  in  the 
existing  FAA  approved  maintenance  wmntml 
for  the  applicable  TPE/TSE331  engine  before 
accumulating  1800  operating  hours  in  service 
since  new  and  at  intervals  not  to  exceed  1800 
operating  hours  in  service  thereafter.  All 
wheels  found  to  have  crack  indications  by 
the  procedures  specified  above  must  be 
replaced.  As  an  alternative,  the  above  turbine 
wheels  may  be  continued  in  service  to  the 
operating  cycle  life  hmit  established  by 
paragraph  (d)  of  this  AO,  provided  the 
number  of  operating  cycles  for  that  turbine 
wheel  can  be  determined  from  the  aircraft 
and/or  engine  log  books  based  on  the 
operating  cycle  definition  in  paragraph  (d)  of 
thisAO. 

Note. — If  the  total  number  of  cycles  cannot 
be  determined  from  the  log  books,  those 
operating  hours  for  which  cycles  are 
unknown  may  be  converted  to  cycles  on  tlie 
basis  of  1.5  cycles  per  hour. 

(f)  Prior  to  accumulating  an  additional  1000 
operating  hours  on  all  affected  engines  after 
February  11, 1982.  or  upon  next  removal  of 
the  third  stage  turbine  wheel,  after  the 
effective  date  of  this  AO,  whichever  occurs 
earUer,  either 

(1]  Remove  curvic  coupling  gasket.  P/N 
868^2-2,  located  forward  of  third  stage 
turbine  wheel  and  replace  it  with  o 
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serviceable  P/N  866892-9  curvic  coupling 
gasket  as  prescribed  in  paragraph  2  of 
Garrett  Service  Bulletin  TPE331-72-030a 
dated  September  9, 1981.  or  later  FAA 
approved  revisions,  on 

(2)  Replace  the  P/N  868630-1,  -2,  -3,  or -4 
third  stage  turbine  wheel  with  a  P/N  868630-7 
third  stage  turbine  wheel. 

Nota.— The  P/N's  868630-1.  -2,  -3,  or  -4 
turbine  wheel  may  be  modified  to  the  P/N 
868630-7  third  stage  turbine  wheel  design  by 
compliance  with  instructions  provided  in 
Garrett  Service  Bulletins  TPE331-72-0327, 
dated  December  14, 1981,  or  later  FAA 
approved  revisions. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  aircraft  to  a  base  for  the 
accomplishment  of  inspections  or 
modifications  required  by  this  AD. 

(h)  Alternative  inspections,  modifications 
or  other  actions  which  provide  an  equivalent 
level  of  safety  may  be  used  when  approved 
by  the  Chief,  Western  Aircraft  Certification 
Field  Office,  FAA  Northwest  Mountain 
Region. 

This  AD  supersedes  AD  82-03-01. 
Amendment  39-4304. 

This  amendment  becomes  effective  May  13, 
1982. 

(Sees.  313(a],  601  and  603.  Federal  Aviation 
Act  of  1958  as  amended  (49  U.S.C.  1354(a), 
1421  and  1423:  8«c.  6(c),  Department  of 
Transportation  Act  (40  U.S.C  ie55(c)):  and  14 
CFR  11.89) 

Note.— The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation  that  is 
not  major  under  Section  8  of  Executive  Order 
12291.  It  is  impracticable  for  the  agency  to 
follow  the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft.  It  has  been  further 
determined  that  this  document  involves  an 
emergency  regulation  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11035; 
February  26, 1979).  If  this  action  is 
subsequently  determined  to  involve  a 
significant  regulation,  a  final  regulatory 
evaluation  or  analysis,  as  appropriate,  will  b« 
prepared  and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not  required).  A 
copy  of  it.  when  filed,  may  be  obtained  by 
contacting  the  person  identified  under  the 
caption  "fom  FUfrrNCR  intoimiation 

COMTACT." 

This  rule  is  a  flnal  order  of  the 
Administrator,  Under  Section  1008(a)  of 
the  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  1486(a)),  it  is  subject 
to  review  by  the  Courts  of  Appeals  of 
the  United  States,  or  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia. 

Note.— Service  Bulletins  are  filed  with  the 
original  document. 

Issued  in  Burlington,  Mass..  on  April  30. 
1962. 

Robert  E.  Whittington, 

Director,  New  England  Region. 

IFR  Ooc.  8Z-12963  PIM  5-12-S2:  OM  an) 
WUJNQ  COOe  4t10-1«-M 


14  CFR  Part  71 

[Airspace  Docket  Na  82-ASW-19] 

Alteration  of  Control  Zone:  Alexandria, 
LA  (England  A.F.B.) 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
conunents. 

summary:  This  amendment  alters  the 
description  of  the  control  zone  at 
Alexandria,  LA  (England  A.F.B.).  This 
amendment  will  discontinue  the 
provision  of  part-timing  the  control  zone 
by  use  of  Notice  to  Airmen  (NOT AM). 
"Hie  amendment  is  necessary  since  the 
control  zone  has  been  a  continuous 
control  zone  for  the  past  several  months. 
This  amendment  will  eliminate  the 
necessity  for  the  Air  Force  to  publish  a 
NOTAM  to  advertise  the  hours  of  the 
control  zone. 

DATES:  Effective  Date— July  8, 1982. 
Comments  on  the  rule  must  be  received 
before  May  15, 1982. 
ADDRESSES:  Send  comments  on  the 
action  in  tripHcate  to:  Chief,  Airspace 
and  Procedures  Branch,  Air  Traffic 
Division,  Southwest  Region:  Docket  No. 
82-ASW-19,  Federal  Aviation 
Administration,  P.O.  Box  1689,  Fort 
Worth,  TX  76101. 

FOR  n/RTHER  INFORMATION  CONTACT: 

Kenneth  L  Stephenson,  Airspace  and 
Procedures  Branch  (ASW-535),  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689.  Fort  Worth,  TX  76101, 
telephone  (817)  624-4911,  extension  302. 
SUPPI^MENTARY  INFORMATION: 

History 

Federal  Aviation  Regulation  Part  71. 
Subpart  F  S  71.171.  as  republished  in 
Advisory  Circular  AC  70-3  dated 
January  29, 1982,  contains  the 
description  of  control  zones  designated 
to  provide  controlled  airspace  for  the 
benefit  of  aircraft  conducting  instrument 
flight  rules  (IFR)  activity.  Alteration  of 
the  description  of  the  control  zone  at 
Alexandria.  LA  (England  A.F.B.),  will 
necessitate  an  amendment  to  this 
subpart. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  the  description  of  the 
Alexandria.  LA  (England  A.F.B.)  control 
zone.  Because  this  action  is 
administrative  in  nature,  I  find  that 
notice  and  public  procedure  and 
publication  30  days  before  the  effective 
date  are  unnecessary;  however, 
comments  are  invited  on  the  rule.  When 


the  comment  period  ends,  the  FAA  will 
use  the  comments  and  any  other 
available  information  to  review  the 
regulation. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Control  zones. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  S  71.171  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  as  republished  in  Advisory 
Circular  AC  70-3  dated  January  29, 1982, 
is  amended,  effective  0901,  G.m.t..  jidy  8. 
1982,  by  deleting: 

Alexandria,  LA  (England  A.F.B.)  (Amended] 

This  control  zone  will  be  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen  (NOTAM). 
The  effective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

(Sea  307(a).  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  1348(a]);  sec.  e(c), 
Department  of  Transportation  Act  (49  U.S.C 
1655(c));  and  14  CFR  ll/61(c).) 

Note.— The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  ciurent.  It, 
therefore — (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  1103;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  It  is 
certified  that  the  rule  will  not  have  a 
signiPicant  economic  impact  on  a  substantial 
number  of  small  entities  as  the  anticipated 
impact  is  minimal. 

Issued  in  Fort  Worth,  TX,  on  May  3, 1982. 
F.  E.  Whitfield. 
Acting  Director,  Southwest  Region. 

(FR  Doc.  B2-128M  Piled  &-12-a£  S:4S  un| 
BNJJNO  COOC  4t1«-1S-M 


14  CFR  Part  71 

[Airspace  Docket  No.  82-AAL-2] 

Extension  of  Federal  Airway  From 
Nome,  AK,  to  Gambell,  AK 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Final  rule. 

summary:  This  amendment  extends 
Green  Federal  Airway  No.  7  (G-7)  from 
Nome,  AK,  (Fort  Davis  nondirectional 
radio  beacon  (NDB))  to  Gambell.  AK, 
NDB,  Extension  of  the  airway  allows  air 
traffic  control  services  for  aircraft 
operating  between  Nome,  AK,  and 
Gambell,  AK.  This  action  enhances  air 
safety  in  that  area. 
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EFFECnvc  date:  July  8, 1982. 

FOR  FUfrmCR  INFORMA-nON  CONTACT: 

Lewis  W.  sail.  Airspace  Regulations 
and  Obstructions  Branch  (AAT-230), 
Airspace  and  Air  Traffic  Rules  Division. 
Air  Traffic  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington,  D.C.  20591; 
telephone:  (202)  42ft-8783. 
SUPPLEMENTARY  INFORMATION: 

History 

On  March  22. 1982.  the  FAA  proposed 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  extend 
G-7  from  Nome.  AK,  to  GambeU.  AK  (47 
FR  12191).  The  airway  extension 
provides  controlled  airspace  in  that  area 
thereby  enhancing  aviation  safety.  Thig 
action  aids  flight  planning.  Interested 
parties  were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  71.103  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Advisory  Circular  AC  70-3  dated 
January  29. 1982. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  extends 
G-7  from  Nome.  AK.  (Fort  Davis  NDB) 
to  GambeU.  AK.  NDB.  Extension  of  the 
airway  provides  air  traffic  control 
service  for  aircraft  operating  in  that 
area. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Federal  Airways. 

Adopdon  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  S  71.103  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended,  effective  0001 
G.m.t.,  July  a  1982.  as  follows: 
&-7  pieviaedl 

By  revising  the  description  of  G-7  to 
read  as  follows: 

"G-7  From  GambeU.  AK,  NDB;  Fort  Davis, 
AK,  NDB;  Norton  Bay,  AK  NDB:  46  miles,  57 
miles  55  M8L  Bishop,  AK  NDB;  INT  Bishop 
089*  and  Chena,  AK,  NDB  289°  bearings;  to 
Chena  NDB." 

(Sees.  307(a).  313(a),  and  1110,  Federal 
Aviation  Act  of  1958  (49  U.S.C.  1348(a), 
1354(a),  and  1510);  Executive  Order  10854  (24 
FR  9565);  sec.  6(c).  Department  of 
Transportation  Act  (49  U.S.C.  1655(c));  and  14 
CFR  11.69) 

Note.— The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 


keep  them  operationally  current  It 
therefore — (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  [2]  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  Impact  is  so  minimaL  Since  this  is 
a  routine  matter  that  «vill  only  affect  air 
traffic  procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  under  the  criteria  of 
the  Regulatory  Flexibility  Act 

Issued  in  Washington,  DC,  on  May  4, 10B2. 
B.  Keith  Potts. 

Chief,  Airspace  and  Air  Traffic  Rulea 
Division. 

[FR  Doc  Kr-12aSi  Filed  5-1Z-S2;  B.'«S  ■mj 
aaUNQ  CODE  4S10-13-II 


14  CFR  Part  71 
■  [Alrspac*  Docket  Number  81-ACE-19] 

Alteration  of  Transition  Area— Kaiser, 
Missouri 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  The  nature  of  this  federal 
action  is  to  alter  the  700-foot  transition 
area  at  Kaiser,  Missouri,  to  provide 
additional  controlled  airspace  for 
aircraft  executing  a  new  instrument 
approach  procedure  to  the  Camdenton, 
Missouri,  Municipal  Airport,  utilizing  the 
Sunshine,  Missouri,  VOR  as  a 
navigational  aid  The  intended  effect  of 
this  action  is  to  ensure  segregation  of 
aircraft  using  the  new  approach 
procedure  imder  Instrument  Flight  Rules 
(IFR)  and  other  aircraft  operating  imder 
Visual  Flight  Rules  (VFR). 
EFFECTIVE  DATE:  July  6, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dwaine  E.  Hiland,  Airspace  Specialist. 
Operations,  Procedures  and  ^rspace 
Branch,  Air  Traffic  Division,  ACE-532, 
FAA,  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
Telephone  (816)  374-3408. 
SUPPLEMENTARY  INFORMATION:  A  new 
instrument  approach  procedure  to  the 
Camdenton,  Missouri,  Municipal  Airport 
is  being  established  utilizing  the 
Sunshine,  Missouri.  VOR  as  a 
navigational  aid.  The  establishment  of 
an  instrument  approach  procedure, 
based  on  this  approach  aid.  entails  the 
alteration  of  the  transition  area  at 
Kaiser.  Missouri,  at  or  above  700  feet 
above  the  ground  (AGL)  within  which 
airorafl  are  provided  air  traffic  control 
service.  The  intended  effect  of  this 
action  is  to  ensure  segregation  of 


aircraft  using  the  new  approach 
procedure  under  Instrument  Fli^t  Rules 
(IFR)  and  other  aircraft  operating  under 
Visual  Flight  Rules  (VFR). 

Discussioo  <rf  Comments 

On  pages  10593  and  10504  of  the 
Federal  Register  dated  March  11, 1982. 
the  Federal  Aviation  Administration 
pubhshed  a  Notice  of  Proposed 
Rulemaking  which  would  amend 
i  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  so  as  to  alter  the 
transition  area  at  Kaiser.  Missouri. 
Interested  persons  were  invited  to 
participate  in  tliis  ndemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  were  received  as  residt  of 
the  Notice  of  Proposed  Rulemaking. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  §  71.171  and/or 
§  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  effective  0901  G.m.t..  July  8. 
1982,  by  altering  the  following  transition 
area: 

Kaiser,  kfiaaomi 

Tliat  airspace  extending  from  700  feet 
above  the  surface  within  a  5-nule  radius  of 
the  Camdenton  Memorial  Airport  (Latitude 
3r56'29"N,  Longitude  92'41'30"W)  within  a  7- 
mile  radius  of  Linn  Creek-Grand  Glaize 
Memorial  Airport  (Latitude  38*06'38"N, 
Longitude  92*40'50"W),  within  a  S-mile  radius 
of  the  Lee  C  Fine  Memorial  Airport  (l^titade 
38'05'44'TSI.  Longitude  92*32'56"W),  and 
within  4.5  miles  each  side  of  the  133*  radial  of 
the  Sunshine  VOR  extending  from  the  7-miIe 
radius  area  to  9  miles  southeast  of  the  VOR. 
(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C  1348(a)  and  1354(a));  sec 
6(c),  Department  of  Transportation  Act  (40 
U.S.a  1655(c)):  and  14  CFR  11.89) 

Note<— The  FAA  has  determined  that  this 
regulation  only  involves  an  established  t)ody 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore— (1)  is  not  a  "major  nile"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  Since  this  is 
a  routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  under  the  criteria  of 
the  Regulatory  FlexibiUty  Act 
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Issued  in  Kansas  City.  Missouri,  on  May  3, 
1982. 
lohn  E.  Shaw. 

Acting  Director.  Central  Region. 

|FK  Doc.  82-12962  Filed  5-12-82;  845  m| 
NLLiNQ  COOC  4910-13-M 

14  CFR  Part  71 

[Airspace  Docket  No.  t1-AWA-15] 

Alteration  of  VOR  Federal  Abirays 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  revokes  two 
alteniate  VOR  Federal  Airways  and 
renumbers  certain  other  alternate 
airway  segments  in  the  central  part  of 
the  U.S.  This  action  reduces  chart  clutter 
and  supports  our  agreement  with  the 
International  Civil  Aviation 
Organization  [ICAO]  to  phase  out 
alternate  airway  descriptions  from  the 
National  Airspace  System. 
EFFECTIVE  DATE:  July  8.  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Maxey.  Airspace  Regulations 
and  Obstruction  Branch  (ATT-230). 
Airspace  and  Air  Traffic  Rules  Division, 
Air  Traffic  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591: 
telephone:  (202}  428-8783. 
SUPPt.EMENTARY  INFORMATION: 

History 

On  February  25, 1982.  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  revoke  segments  of  alternate 
VOR  Federal  Airways  V-14S  and  V-15E 
and  renumber  segments  of  V-14S,  V- 
14N,  and  V-17W  in  the  central  part  of 
the  U.S.  (47  FR  8206).  The  revocation  of 
these  airway  segments,  which  are  no 
longer  needed  for  air  navigation,  will 
reduce  chart  clutter.  Other  alternate 
airway  segments  are  renumbered  to 
eliminate  the  use  of  alternate  airway 
descriptions  in  accordance  with  the 
ICAO  agreement.  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  sabmitting 
written  comments  on  the  proposal  to  the 
FAA.  No  comments  objecting  to  the 
proposal  were  received.  Except  for 
editorial  changes,  this  amendement  is 
the  same  as  that  proposed  in  the  notice. 
Section  71.123  of  Part  71  of  the  Federal 
Avaition  Regulations  was  republished  in 
advisory  Circular  AC  70-3  dated 
January  29, 198Z 

The  Rule 

This  amendment  to  f  71.123  of  Part  71 
of  the  Federal  Aviation  Regulations  (14 


CFR  Part  71)  revokes  segments  of  y-14S 
and  V-15E  and  renumbers  segments  of 
V-14S.  V-14N.  and  V-17W.  There  is  no 
change  in  the  amount  of  designated 
controlled  airspace  as  a  result  of  this 
action.  This  action  is  in  accordance  with 
the  ICAO  agreement  to  phase  out 
alternate  airway  descriptions  from  the 
National  Airspace  System. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Federal  airways. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  |  71.123  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  as  amended  (46  FT*  2417a 
and  46  FR  48128),  is  further  amended, 
effective  0901  Gjn.t^  July  &  1982,  as 
follows: 

1.  V-14  [Amended] 

By  deleting  the  words  ",  including  a  N 
alternate  and  also  a  S  alternate  via  INT 
Tulsa  087*  and  Neosho  223°  radiak"  and 
".,  including  a  S  alternate  via  INT 
Neosho  074°  and  Springfield  210* 
radials"  and  between  the  words  Vichy, 
MO,  and  Foristell,  ",  including  a  N 
alternate" 

2.  V-506  [New] 

By  adding  '^-506  From  Tulsa,  OK. 
INT  Tulas  044*  and  Neosho,  MO,  255* 
radials;  Neosho;  INT  Neosho  074*,  and 
Springfield.  MO,  210*  radiah  ^iringfield; 
INT  ^ringfield  043'  and  Vichy,  MO. 
242"  radials;  Vidiy." 

3.  V-15  [Amended] 

By  deleting  the  words  between  ^oux 
Falls  and  Huron.  SD  ".  including  an  E 
altetnate" 

4.  V-17  [Amended] 

By  deleting  the  words  after  Garden 
City,  KS".,  faiduding  a  W  alternate  fitjm 
Gage  to  Garden  City  via  Liberal.  KS" 

5.  V-507  [New] 

By  adding  "V-507  Fhnn  Gage,  OK.  via 
Liberal  KS.  to  Garden  City.  KS." 
(Sees.  307(a)  and  313(a),  Federal  Aviafton  Act 
of  1958  (49  U5.C  lMa(a)  and  1354(a));  see 
6(c).  Department  of  Transportation  Act  (40 
U.S.C  ia55{c]):  and  14  CFR  11.69) 

Note.— The  FAA  has  determined  that  this 
regulation  only  invoWes  an  e8tal>liahed  l>ody 
of  technical  r^ulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore— (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  ■ 
"significant  rale"  nnder  DOT  Regolatory 
Policies  and  Procedures  (44  FR  11094; 
February  28, 197B);  and  (3)  does  not  warrant 
preparation  of  a  regalatory  evaluaUoo  as  the 
anticipated  impact  is  so  minimal.  Since  this  is 
a  routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it  is 


certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a  sotMtantial 
number  of  small  entities  under  the  criteria  of 
the  Regulatory  Flexibility  AcL 

Issued  in  Washington.  D.C  on  May  4. 1982. 
)ohn  W.  Baier. 

Acting  Chief,  Airspace  and  Air  Traffic  Rules 
Division. 

|FR  Doc.  82-12901  Filed  S-12-S2:  MS  ani| 
BIUJNO  COOC  4StO-1S-4l 


14  CFR  Part  71 

[Airspace  Docket  Number  I1-ACE-16T 

DesigrMtion  of  Transition  Area    Clay 
Center,  Kansas 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  The  nature  of  this  federal 
action  is  to  designate  a  700-foot 
transition  area  at  Clay  Center,  Kansas, 
to  provide  controlled  airspace  for 
aircraft  executing  a  new  instrument 
approach  procedure  to  the  Clay  Center, 
Kansas,  Municipal  Airport,  utilizing  the 
Clay  Center  Ncm-^irectional  Radio 
Beacon  (NDB)  as  a  navigational  aid.  The 
intended  effect  of  this  action  is  to  ensiu« 
segregation  of  aircraft  using  the 
approach  procedure  under  Instrument 
Flight  Rules  (IFR)  and  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR). 

EFFECnvi  date:  July  8. 1982. 

roR  FURTHER  MTOfMMTION  CONTACT? 

Don  A.  Peterson,  Airspace  Specialist, 
Operations,  Procedures  and  Airspace 
Branch.  Air  Traffic  Division.  ACE-532. 
FAA.  Centi-al  Region,  601  East  12th 
Street.  Kansas  City,  Missouri  64106, 
Telephone  (816)  374-3408. 
SUPPLEMENTARY  INFORMATION;  To 

enhance  airport  ixMf/i,  a  new  instrtnnent 
approach  procedure  to  the  Clay  Center, 
Kansas,  Municipal  Airport  is  being 
established  utilizing  the  Clay  Center 
NDB  as  a  navigational  aid.  The 
establishment  of  an  instrument 
approach  procedure  based  on  this 
approach  aid  entails  designation  of  9 
transition  area  at  Clay  Center,  Kansas, 
at  and  above  700  feet  above  the  grotmd 
(AGL)  within  which  aircraft  are 
provided  air  traffic  control  service. 
Transition  areas  are  designed  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operations  and  while 
transiting  between  the  terminal  and 
enroute  environment  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the 
approach  procedure  onder  Instnmient 
Flight  Rules  (IFR)  and  other  aircraft 
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operating  under  Visual  Flight  Rules 
(VFR).  This  action  will  change  the 
airport  status  from  VFR  to  IFR. 

Discussion  of  Comments 

On  pages  9860  and  9861  of  the  Federal 
Register  dated  March  8. 1982.  the 
Federal  Aviation  Administration 
published  a  Notice  of  Proposed 
Rulemaking  which  would  amend 
§  71.181  of  Part  71  of  the  Federal 
-  Aviation  Regulations  so  as  to  designate 
a  transition  area  at  Clay  Center,  Kansas. 
Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  objections  were  received  as  a  result 
of  the  Notice  of  Proposed  Rulemaking. 

list  of  Subjects  in  14  CFR  Part  7\ 

Aviation  safety.  Transition  areas. 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  S  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended,  effective  0901 
G.m.t.  July  B.  1982.  by  designating  the 
following  transition  area: 

Clay  Centst,  Kansas 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  S-inile  radius 
of  the  Clay  Center  Municipal  Airport 
(Latitude  39°23'11"N.  Longitude  97''09'25"W), 
and  within  3  miles  each  side  of  the  167° 
bearing  from  the  Clay  Center  NDB  (Latitude 
39°22'50"N.  Longitude  97°09'40"W),  extending 
from  the  5-mile  radius  area  to  8  miles 
southeast  of  the  NDB. 

(Sees.  307(a]  and  313(a).  Federal  Aviation  Act 
of  1956  [49  U.S.C.  134is(a)  and  1354(a)):  sec. 
6(c).  Department  of  Transportation  Act  (49 
U.S.C.  1655(c)):  and  14  CFR  11.69) 

Note. — ^The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034: 
February  28, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  Since  this  is 
a  routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  under  the  criteria  of 
the  Regulatory  Flexibility  Act 

Issued  in  Kansas  City,  Missouri,  on  May  3, 
1982. 

John  E.  Shaw, 

Acting  Director.  Central  Region. 

[FR  Doc  82-129M  Rled  5-12-82: 1:45  am| 
BNJJNQ  COOe  «»10-1>4I 


14  CFR  Part  71 

[Airspace  Dooket  Na  82-ACE-<»1I 

Designation  of  Transition  Area—  . 
Vinton,  Iowa 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  The  nature  of  this  federal 
action  is  to  designate  a  700-foot 
transition  area  at  Vinton,  Iowa,  to 
provide  controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  the  Vinton,  Iowa,  Veterans 
Memorial  Airport  utilizing  the  Vinton 
Non-Directional  Beacon  (NDB)  as  a 
navigational  aid.  The  intended  effect  of 
this  action  is  to  ensure  segregation  of 
aircraft  using  the  new  approach 
procedure  under  Instrument  Flight  Rules 
(IFR)  and  other  aircraft  operating  under 
Visual  Flight  Rules  (VFR). 
EFFECTIVE  DATE:  July  8, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Dwaine  E.  Hiland,  Airspace  Specialist 
Operations,  Procedures  and  Airspace 
Branch,  Air  Traffic  Division,  ACE-532. 
FAA,  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
Telephone  (816)  374-3408. 
SUPPLEMENTARY  INFORMATION:  To 

enhance  airport  usage,  a  new  instrument 
approach  procedure  to  the  Vinton.  Iowa, 
Veterans  Memorial  Airport  is  being 
established  utilizing  the  Vinton  NDB  as 
a  navigational  aid.  The  establishment  of 
an  instrument  approach  procedure 
based  on  this  approach  aid  entails 
designation  of  a  transition  area  at 
Vinton,  Iowa,  at  or  above  700  feet  above 
the  ground  (AGL)  within  which  aircraft 
are  provided  air  traffic  control  service. 
Transition  areas  are  designed  to  contain 
IFR  operations  in  controlled  airspace 
during  portions  of  the  terminal  operation 
and  while  transiting  between  the 
terminal  and  enroute  environment  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the  new 
approach  procedure  under  Instrument 
Flight  Rules  (IFR)  and  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR).  This  action  will  change  the 
airport  status  from  VFR  to  IFR. 

Discussion  of  Cinnments 

On  page  9224  of  the  Federal  Register 
dated  March  4, 1982,  the  Federal 
Aviation  Administration  published  a 
Notice  of  Proposed  Rulemaking  which 
would  €miend  S  71.181  of  Part  71  of  the 
Federal  Aviation  Regulations  so  as  to 
designate  a  transition  area  at  Vinton. 
Iowa.  Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 


comments  on  the  proposal  to  the  FAA. 
No  comments  were  received  as  a  result 
of  the  Notice  of  Proposed  Rulemaking. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  {  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended,  effective  0901 
G.m.t  July  8. 1982,  by  designating  the 
following  transition  area: 

Vinton,  Iowa 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Vinton  Veterans  Memorial  Airpark 
(Latitude  4ri3'00"N.  Longitude  92°01'00"W) 
within  2^  miles  each  side  of  the  Vinton  NDB 
319*  bearing  extending  from  the  5-mile  radius 
area  to  7  miles  northwest  of  the  airport 
(Sees.  307(a),  313[a).  Federal  Aviation  Act  of 
1958  (49  U.S.C.  1348(a)  and  1354[a)):  sec  6(c). 
Department  of  Transportation  Act  (49  U.S.C 
1655(c)):  and  14  CFR  11.69) 

Note.— The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  fi^uent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Pohcies  and  Procedures  [44  FR  11034; 
February  26, 1979);  and  [3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  Impact  is  so  minimal  Since  this  is 
a  routine  matter  that  %viU  only  affect  air 
traffic  procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
niunber  of  small  entities  under  tiie  criteria  of 
the  Regulatory  FlexibiUty  Act 

Issued  in  ICansas  Qty,  Kfissouri,  on  May  3. 
1982. 

John  E.  Shaw, 
Acting  Director,  Central  Region. 

[FR  Doc  S2-12S03  FUad  5-12-82: 8:45  anj 
BKXINQ  COOE  4>tO-1S-M 


14  CFR  Part  71 

(Airspace  Docket  Na  81-ACE-15] 

Designation  of  Transition  Area 
Klugoton,  ICansas 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  The  nature  of  this  federal 
action  is  to  designate  a  700-foot 
transition  area  at  Hugoton,  Kansas,  to 
provide  controlled  airspace  for  aircraft 
executing  a  new  instrument  approach 
procedure  to  the  Hugoton,  Kansas, 
Municipal  Airport  utilizing  the  Hugoton 
Non-Directional  Radio  Beacon  (NDB)  as 
a  navigational  aid.  The  intended  effect 
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of  this  action  is  to  cnsnre  segregation  of 
aircraft  using  the  approach  procedure 
under  Instrnment  Right  Roles  (IKK)  and 
other  aircraft  operating  under  Visual 
Flight  Rules  (VFR). 
tFFECnVE  DATE  July  8, 1982. 
FOR  FURTHEM  MTOIMMTWN  OOMTACT: 
Don  A.  Peterson.  Airspace  SpeciaHst, 
Operations,  Procedures  and  Airspace 
Branch,  Air  Traffic  Division,  ACE-532, 
FAA,  Central  Region,  601  East  12th 
Street,  Kansas  City,  Missouri  64106, 
Telephone  (816)  374-3408. 

8UPPl£MCNTARV  INFORMATION:  To 

enhance  airport  usage,  a  new  instrument 
approach  procedure  to  the  Ht^oton, 
Kansas,  Municipal  Airport  is  being 
established  utilizing  the  Hugoton  NDB 
as  a  navigational  aid.  The  establishment 
of  an  instrument  approach  procedure 
based  on  this  approach  aid  entails 
designation  of  a  transition  area  at 
Hugoton,  Kansas,  at  and  above  700  feet 
above  the  groimd  (AGL)  within  which 
aircraft  are  provided  air  traffic  control 
service.  Transition  areas  are  designed  to 
contain  Instrument  Flight  Rules  {TFR] 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  terminal 
and  enroute  environment.  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the 
approach  procedure  under  Instrument 
Hight  Rules  (IFR)  and  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR).  This  action  will  change  the 
airport  status  from  VFR  to  IFR. 

Discussion  of  Cmnments 

On  pages  10594  and  10595  of  the 
Federal  Register  dated  March  11, 1982. 
the  Federal  Aviation  Administration 
published  a  Notice  of  Proposed 
Rulemaking  which  would  amend 
§  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  so  as  to  desigifate 
a  transition  area  at  Hugoton,  Kansas. 
Interested  persons  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  objections  were  received  as  a  result 
of  the  Notice  of  Proposed  Rulemaking. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety,  Transition  areas. 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  S  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended,  effective  0901 
0.m.L  luly  8. 1982.  by  designating  the 
followfog  transition  area: 

Hugoton,  Kansas 

That  sircpace  extending  apward  from  7(X) 
feet  above  the  surface  witiiin  a  5.5-inile 
radius  of  the  Hugoton  Municipal  Airport 
(Latitude  37*10'15"N,  Longitude  101'22'29"W), 


and  within  3  miles  each  side  of  the  200* 
bearing  from  the  Hugoton  NDB  (Latitude 
37°09'40"N,  Longitude  l(n*22'25"W). 
extending  from  the  5.5-mile  radius  area  to  8 
miles  south  of  the  NDB. 
(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C  134a(a)  and  1354(a));  sec. 
e(c).  Department  of  Transportation  Act  (48 
U.S.C.  1655(c)):  and  14  CFR  11.09) 

Note. — The  FAA  has  determined  that  this 
regulation  only  involves  an  e»tabli»hed  lK>dy 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It 
therefore — (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatofy 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  doe*  not  warrant 
preparation  of  a  regolatcvy  evaluation  as  the 
anticipated  impact  is  so  minimal  Since  this  is 
a  routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it  is 
certified  that  ttiis  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  under  the  criteria  of 
the  Regulatory  Flexibility  Act. 

Issued  in  Kansas  City,  Missouri,  oo  May  3, 
1982. 

John  E.  Shaw, 

Acting  Director,  Central  Region. 

(FR  Doc.  82.-U9M  Fibd  VU-82: 1:45  m4 
■iUJNG  COOC  4S10-1S-M 


14  CFR  Part  71 

[Alrspac*  Doctet  Na  tt-AWP-l) 

Designation  of  Federal  Airways,  Area 
Low  Routes,  Controlled  Airs|Mce,  and 
Reporting  Points;  Alteration  of  VOR 
Federal  Airway 

AOENCv:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Fmal  rule. 

summary:  This  amendment  revokes 
VOR  Federal  Airway  V-190N  alternate 
between  Phoenix,  AZ,  and  St.  Johns,  AZ, 
and  establishes  a  new  bypass  airway 
north  of  V-190  to  avoid  the  newly 
relocated  Williams  4  Military 
Operations  Area  (MOA).  This 
amendment  meets  operational  needs  of 
the  Phoenix  terminal  area  and  supports 
our  agreement  with  the  International 
Civil  Aviation  Organization  (ICAO)  to 
phase  out  alternate  airway  descriptions 
from  the  National  Airspace  System. 
EFFECnVK  DATE  July  8. 1982. 


FOR  FURTNDI  INFORMATION  CONTACT: 
Robert  Maxey,  Airspace  Regulations 
and  Obstructions  Branch  (AAT-230), 
Airspace  and  Air  Traffic  Rules  Division, 
Air  Traffic  Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  D.C  20591; 
telephone:  (202)  426-6783. 


SUPPI.E1WENTARY  INTORMATTONt 
History 

On  February  11, 1982,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  to  alter  V-190  by  revoking  the  N 
alternate  between  Phoenix,  AZ.  and  St 
Johns,  AZ,  and  redefine  V-190  to  avoid 
the  newly  relocated  Williams  4  MOA 
(47  FR  6284).  However,  to  meet 
operational  needs  of  the  Phoenix 
terminal  area,  the  FAA  has  decided  to 
retain  V-190  between  Phoenix.  AZ,  and 
St  Johns.  AZ,  and  assign  a  new  airway 
designation  for  the  redefined  route  north 
of  the  relocated  Williams  4  MOA.  No 
additional  airspace  will  be  affected  by 
this  revision.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal    ■ 
were  received.  Except  for  editorial 
changes,  and  except  as  specifically 
discussed  above,  this  amendment  is  the 
same  as  that  proposed  in  the  notice. 
Section  71.123  of  Part  71  of  the  Federal 
Aviation  Regulations  was  republished  in 
Advisory  Circular  AC  70-3  dated 
January  29, 1982. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  revokes 
Federal  Airway  V-19QN  alternate 
between  Phoenix  AZ,  and  St  Johns,  AZ, 
and  establishes  new  VOR  Federal 
Airyvay  V-S28  from  Phoenix.  AZ,  via 
INT  Phoenix  043°  and  the  St  Johns,  AZ, 
209°  radials  to  St.  Johns.  This  action 
provides  a  bypass  airway  between 
Phoenix,  AZ,  and  St  Johns,  AZ,  to  avoid 
the  newly  relocated  Williams  4  MOA  to 
meet  operational  needs  of  the  Phoenix 
terminal  area. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Federal  airways. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  anthority 
delegated  to  me.  {  71.123  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  is  amended,  effective  0901 
GMT,  July  8, 1982,  as  follows: 

V-190  [Amended] 

By  deleting  the  words  ",  including  a 
north  alternate  via  INT  Phoenix  051* 
and  St.  Johns  263*  radials". 

V-52B[New] 

By  adding  "V-528  From  Phoenix,  AZ; 
INT  Phoenix  043°  and  St.  Johns,  AZ,  269* 
radials;  St  Johns." 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1346(a)  and  1354(a));  Sec 
6(c),  Department  of  Transportation  Act  (49 
U.S.C  1655(c));  and  14  CFR  11.69)) 
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Note.— The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current  It, 
therefore — (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  PR  11034; 
February  26. 1979);  and  (3]  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimaL  Since  this  is 
a  routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  under  the  criteria  of 
the  Regulatory  Flexibility  Act. 

Issued  in  Washingtoa  D.C.  on  May  5, 1962. 
B.  Keith  Fotte, 

Chief,  Airspace  and  Air  Traffic  Rules 
Division. 

|FR  Doc  82-13l»4  Rled  6-12-a2:  S:4S  am] 
MLUNG  CODE  4t1»-1»-M 


14CFRPart71 

[Airspace  Dodiet  Na  SI-AWA-ISl 

Designation  of  Federal  Airways,  Area 
Low  Routes,  Controlled  Air^Mce,  and 
Reporting  Points;  Proposed 
RenumlMring  of  Federal  Airways 

agency:  Federal  Aviation 
Adminiatration  (FAA),  DOT. 
action:  Final  rule. 

summary:  lliis  amendment  renombers 
certain  alternate  VOR  Federal  Airwasrs 
in  the  central  part  of  the  U.S.  Hiis  action 
eliminates  the  assignment  of  alternate 
airway  segments  f^  the  affected 
airways  and  is  in  accordance  with 
International  Civil  Aviation 
Organization  (ICAO)  agreement  to 
phase  out  alternate  airway  descriptions 
from  the  National  Airspace  System. 
EFFECTIVE  DATE:  July  8, 1982. 
FOft  FURTHER  INFORMATION  CONTACT: 
Robert  Maxey,  Airspace  Regulations 
and  Obstructions  Branch  (AAT-230). 
Airspace  and  Air  Traffic  Rules  Division, 
Air  Traffic  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue  SW..  Washington.  D.C.  20591; 
telephone:  (202)  420-8783. 
SUPPLEMENTARY  INFORMATION: 

History 

On  February  1, 1982,  the  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviatim  Regulations  (14  CFR 
Part  71)  to  Tennmber  V-4S.  V-4N,  and 
V-eS  in  die  cenTral  part  of  die  U.S.  (47 
FR  4528).  Minor  errors  were  found  in  the 
notice  describing  the  amendments  to 
these  airways  and  a  Supplemental 
Notice  was  published  on  March  22. 1982, 
correcting  those  errors  (47  FR  12192). 


The  alternate  airway  segments  are 
renumbered  to  eliminate  the  use  of 
alternate  airway  descriptions  in 
accordance  with  the  ICAO  agreement 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  conunents  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
71.123  of  Part  71  of  the  Federal  Aviation 
Regulations  was  republished  in 
Advisory  Circular  AC  70-3  dated 
January  29, 1982. 

TheRnle 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  renumbers 
V-4S.  V-4N.  and  V-6S.  There  is  no 
change  in  the  amount  of  designated 
controlled  airspace  as  a  result  of  this 
action.  The  renumbering  of  the  alternate 
airways  eliminates  alternate  airway 
assignments  for  the  affected  airways 
and  supports  our  agreement  with  ICAO 
to  phase  out  alternate  airway 
descriptions  from  the  Natioiud  Airspace 
System. 

List  of  Sidijacts  ia  14  CFR  Part  71 

Aviation  safety.  Federal  airways. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  §  71.123  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  as  amended  (47  FR  12155) 
is  further  amended,  effective  0901  GMT. 
July  8. 1962.  as  follows: 

\.V-4  [Amended] 

By  deleting  the  words  **.  including  a  S 
alternate  via  Hays,  KS"  and  ".  inchiding 
a  N  alternate  from  the  INT  of  Salina  060* 
and  Manhattan,  KS.  213*  radials  to 
Topeka  via  Manhattan  and  the  INT  of 
Manhattan  078*  and  Topeka,  293* 
radials"  and  ",  inchiding  a  S  alternate 
via  INT  Topeka  099*  and  Kansas  City 
231*  radials." 

2.  V-508[New] 

By  adding  "V-508  From  Hill  City.  KS; 
Hays.  KS;  Salina,  KS;  INT  Salina  080* 
and  Manhattan.  KS,  213*  radials; 
Manhattan;  INT  Manhattan  078*  and 
Topeka.  KS,  293*  radials;  Topeka:  INT 
Topeka  099*  and  Kansas  Qty.  MO,  231* 
radials:  Kansas  Qty." 

3.  V-6  [Amended] 

By  deleting  the  words  ";  Des  Moines. 
IA;  Iowa  Qty,  LA.  including  a  S  alternate 
via  INT  Des  Moines  112*  and  Iowa  City 
252*  radials:"  and  substituting  for  them 
the  words  ";  Des  Moines,  lA;  Iowa  Qty, 
IA:" 

(Sees.  307(a)  and  ns(a),  Federal  Aviatioii  Act 
of  1958  (49  U.S.C  lS4a(a)  and  13S4(a));  sec 


6(c),  Department  of  Tranaportatioii  Act  (40 
U.&C  1655(cl);  and  14  CFR  XIJBO] 

Notft^The  FAA  has  detemined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulstioos  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  "major  rule"  under 
Executive  Order  12291:  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  28. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  Uie 
anticipated  impact  is  so  mmim*!  Since  tUs  is 
a  routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it  is 
certified  tliat  this  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  under  tl>e  criteria  of 
the  Regulatory  Flexibility  Act 

Issued  in  Washington,  D.C.  on  May  5. 1982. 

B.  Keith  Potts. 

Chief,  Airspace  and  Air  Traffic  RaJea 
Division. 

(FR  Doc  8^-13aC6  FOmI  S-U-SI:  SM  ■■) 
SajJNQ  OOOE  4S1S-1S-H 


14  CFR  Paris  71  and  7S 

[Alrspaee  Docket  Na  •2-AAL-11 

EstabHstMnent  of  Alaskan  Mgh  Aitlluda 
Routes  and  Reporting  Point 

agency:  Federal  Aviation 
Administration  (FAA).  DOT 
action:  Final  rule. 

summary:  This  amendment  alters  the 
description  of  several  Alaskan  High 
Altitude  Routes  and  establishes  an 
Alaskan  high  altitude  rqx)rting  point 
These  actions  improve  air  traffic  cOntnd 
efficiency  by  providing  an  orderiy 
transition  to  and  from  newly  establisbed 
International  Qvil  Aviation 
Organization  ^CAO)  North  Pacific 
(NOPAC)  composite  routes. 
EFFECTIVE  DATE:  July  8. 1982. 
FOR  FURTHER  INFORMATION  CONTACT! 
Lewis  W.  StiU.  Airspace  Regulations 
and  Obstiiictions  Branch  (AAT-230). 
Airspace  and  Air  Traffic  Rules  Division, 
Air  Traffic  Service.  Federal  Aviation 
Administration.  800  Independence 
Avenue,  SW.,  Washington,  D.C  20581; 
telephone:  (202)  428-8783. 

SUPPLBKNTARY  RVORMATWIC 

History 

On  March  4, 1982,  die  FAA  proposed 
to  amend  Parts  71  and  75  of  the  Federal 
Aviatitsi  Regulations  (14  CFR  Parts  71 
and  75)  to  amend  the  descriptions  of  |et 
Routes  Nos.  120  and  127.  establish  a 
new  high  altitude  reporting  point  and 
establish  three  area  high  routes  (47  FR 
9222).  The  araa  high  altitiide  routes 
(RNAV)  as  described  in  the  Notice  of 
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Proposed  Rulemaking  have  been 
withdrawn  because  the  NOPAC  routes 
are  being  revised:  these  routes  were 
designed  to  interface  and  complement 
each  other  and  become  elective 
simultaneously.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  notice 
were  received.  Except  for  editorial 
changes  and  the  deletion  of  the  RNAV 
routes  discussed  above,  these 
amendments  are  the  same  as  those 
proposed  in  the  notice.  Sections  71.207 
and  75.100  of  Parts  71  and  75  of  the 
Federel  Aviation  Regulations  were 
republished  in  Advisory  Circular  AC  70- 
3  dated  January  29, 1982. 

The  Rule 

These  amendments  to  §§  71.207  and 
75.100  of  Parts  71  and  75  of  the  Federal 
Aviation  Regulations  (14  CFR  Parts  71 
and  75)  amend  the  descriptions  of  Jet 
Routes  Nos.  120  and  127  in  Alaska  and 
establish  a  new  high  altitude 
compulsory  reporting  point.  These 
changes  enhance  trafHc  flow  in  the  King 
Salmon,  AK,  area. 

List  of  Subjects 

14  CFR  Part  71 

Aviation  safety,  Reporting  points. 
14  CFR  Part  75 

Aviation  safety.  Jet  routes. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  SS  71.213  and  75.100  of 
Parts  71  and  75  of  the  Federal  Aviation 
Regulations  (14  CFR  Parts  71  and  75)  are 
amended,  effective  0901  G.m.t..  July  8, 
1982.  as  follows: 

S  71.213  [Amended] 

By  adding  a  new  reporting  point,  as 
follows: 

AUGIN:  Lat.  57*45'00"N.,  long.  160*00'00"W. 
(King  Salmon  241*  radial  liae  DME) 

S  75.100 

1.  Jet  Route  No.  120  [Amended]— By 
deleting  the  words  "From  the  INT  of  the 
Anchorage  Oceanic  CTA/FIR  boundary 
and  the  Bethel,  AK,  234"  radial  via 
Bethel;"  and  substituting  for  them  the 
words  "From  Saint  Paul  Island,  AK. 
NDB  via  Bethel.  AK; " 

2.  Jet  Route  No.  127  (Amended)—  By 
deleting  the  words  "From  Cape 
Newenham,  AK,  NDB"  and  substituting 
for  them  the  words  "From  AUGIN,  AK. 
DME  INT  (King  Salmon,  AK.  241°  radial 
118.6  DME)  ■ 

(Sees.  307(a).  313(a).  1110.  Federal  Aviation 
Act  of  1958  (49  U.S.C.  1348{a].  1354(a).  and 
1510);  Executive  Order  10654  (24  FR  9566): 


sea  6(c),  Department  of  Transportation  Act 
(49  U.S.C  1655(c)):  and  14  CFR  11.69) 

Note. — The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  cturent.  It. 
therefore — (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979):  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  Since  this  is 
a  routine  matter  that  will  only  affect  air 
trafTic  procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
signiflcant  economic  impact  on  a  substantia! 
number  of  small  entities  under  the  criteria  of 
the  Regulatory  Flexibility  Act. 

Issued  in  Washington,  D.C.,  on  May  4, 1962. 
B.  Keitb  Potts. 

Chief.  Airspace  and  Air  Traffic  Rules 
Division. 

|FR  Doc.  82-12900  Filed  5-12-62:  8:46  ami 
BIUJNQ  CODE  4t10-19-M 


14  CFR  Part  73 

(Airspace  Docket  No.  82-AAL-3) 

Special  Use  Airspace;  Alteration  of 
Restricted  Area  R-2209.  Yukon,  AK 

AOENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  the  times 
of  designation  for  Restricted  Area  R- 
2205.  Yukon,  AK.  A  review  of  utilization 
reports  for  R-2205  indicates  that  the 
area  is  required  by  the  using  agency. 
172D  Infantry  Brigade,  Fort  Richardson. 
AK,  continuous  year  around  rather  than 
continuous  from  April  1,  to  November 
30.  and  at  other  times  by  NOT  AM.  This 
action  is  necessary  for  the  safe  and 
efficient  use  of  the  airspace  by 
prohibiting  unauthorized  aircraft  from 
use  of  the  airspace  during  its  time  of  use. 
EFFECTIVE  DATE:  July  8.  1982. 
FOR  FURTHER  INFORMATION  CONTACT. 
Robert  Maxey,  Airspace  Regulations 
and  Obstructions  Branch  (ATT-230}, 
Airspace  and  Air  Traffic  Rules  Division, 
Air  Traffic  Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW..  Washington,  D.C.  20591; 
telephone:  (202)  426-8783. 
SUPPLEMENTARY  INFORMATION: 

History 

On  March  18. 1982,  the  FAA  proposed 
to  amend  Part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  73)  to  amend 
the  times  of  designation  of  Restricted 
Area  R-2205.  Yukon.  AK,  from 
continuous  April  1  through  November 
30,  other  times  as  activitated  by 


NOT  AM  issued  at  least  24  hours  in 
advance,  to  continuous  on  a  year-round 
basis  (47  FR  11700).  Usage  factors  and  a 
review  of  utilization  reports  indicate 
that  the  area  is  required  by  the  military 
all  year  many  times  on  a  24-hour  basis, 
thus  necessitating  frequent  NOTAM's 
providing  advance  notification  which 
reduces  flexibility  of  the  using  agency. 
Civilian  air  traffic  in  the  area  is  light  and 
no  adverse  effect  on  civilian  traffic  is 
anticipated.  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  conunents  objecting  to  the  proposal 
were  received.  Except  for  editorial 
changes,  this  amendment  is  the  same  as 
that  proposed  in  the  notice.  Section 
73.22  of  Part  73  of  the  Federal  Aviation 
Regulations  was  republished  in 
Advisory  Circular  AC  70-3  dated 
January  29, 1982. 

The  Rule 

This  amendment  to  Part  73  of  the 
Federal  Aviation  Regulations  extends 
the  times  of  designation  of  R-2205, 
Yukon,  AK.  from  continuous  April  1 
through  November  30.  and  at  other  times 
by  NOT  AM.  to  continuous  year  around. 
This  action  is  necessary  to  meet  usage 
requirements  of  the  using  agency  and 
provide  for  the  safe  and  efficient  use  of 
the  airspace. 

List  of  Subjects  in  14  CFR  Part  73 

Aviation  safety.  Restricted  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  S  73.22  of  Part  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  73)  is  amended,  effective  0901  GMT. 
July  8, 1962.  as  follows: 

R-2205  Yukon,  AK  [ Amended] 

By  amending  the  times  of  designation 
as  follows: 

Under  times  of  designation,  by 
deleting  the  words  "Continuous  from 
April  1  tlu-ough  November  30;  other 
times  as  activated  by  NOT  AM  issued  by 
the  using  agency  at  least  24  hours  in 
advance."  and  substituting  for  them  the 
word  "Continuous." 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  ^d  1354(a));  Sec. 
6(c),  Department  of  Transportation  Act  (49 
U.S.C.  1655(c)):  and  14  CFR  11.69) 

Note.— The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current.  It. 
therefore — (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
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Febniary  26, 1979);  and  (3)  does  not  wamnt 
preparatkm  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  mioimal.  Sines  this  is 
a  routine  matter  that  will  only  aHect  air 
traffic  procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
signiRcant  economic  impact  on  a  substantial 
number  of  small  entities  under  the  criteriii  of 
the  Regulatory  Flexibility  Act 

Issued  in  Washington,  D.C.,  on  May  5, 1982. 
B.  Keith  Potts. 

Chief,  Airspace  and  Air  Traffic  Rules 
Division. 

|FR  Doc  82-11063  Filed  S-U-SZ:  (:45  an] 
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NATIOMAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14CFR  Part  1201 

Statement  of  Organization  and  General 
Information 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Final  rule. 

summary:  NASA  is  revising  its 
Statement  of  Organization  eind  General 
Information  to  reflect  its  reorganization 
of  December  1981.  This  revision  also 
reflects  the  merger  of  Ames  Research 
Center  and  Dryden  Flight  Research 
Center,  and  Goddard  Space  Flight 
Center  and  Wallops  Flight  Center.  This 
merger  reduces  the  number  of  field 
installations  from  10  to  8.  As  a  result  of 
the  reorganization  the  Directors  of  the 
NASA  Field  Installations  will  report  to 
the  appropriate  Institutional  Associate 
Administrator.  Since  this  action  is 
administrative  and  editorial  in  nature, 
notice  and  public  procedures  are  not 
required. 

DATE  Effective  May  13, 1982. 
FOR  FURTHER  INFORMATION  CONTACT. 
Margaret  M.  Herring,  202-755-3140. 
SUPPLEMENTARY  INFORMATKMI: 

List  of  Subjects  in  14  CFR  Part  1201 

Organization  and  functions 
(Government  agencies). 

14  CFR  Part  1201  is  revised  to  read  as 
set  forth,  below: 

PART  1201— STATEMENT  OF 
ORGANIZATION  AND  GENERAL 
INFORMATION 

Subpart  1— Introduction 

1201.100 
1201.101 
1201.102 
1201.103 


Creation  and  authority. 
Purpose. 
Functions. 
Administration. 


Subpart  2— Organization 

1201.200    General. 


Subpwt; 

1201.300    Boards  and  committees. 
S(ii>part  4— General  Information 

1201.400  NASA  Procurement  Prt^am. 

1201.401  Special  Document  Depositories. 

1201.402  NASA  bidustrial  Applications 
Centers. 

Authority:  5  U.&C.  S52,  as  amended. 

Subpart  1— Introduction 

S  1201.100    CreMlon  and  authority. 

The  National  Aeronautics  and  ^ace 
Administration  was  established  by  the 
National  Aeronautics  and  Space  Act  of 
1958  (72  Sfat.  426,  42  U.S.C.  2451  et  seq.), 
as  amended  (hereafter  called  the  "Act"). 

§1201.101    PurpocaL 

It  is  the  purpose  of  the  National 
Aeronautics  and  Space  Administration 
under  the  Act  to  carry  out  the  declared 
policy  of  the  United  States  that 
aeronautical  and  space  activities 
sponsored  by  the  IJnited  States  shall  be 
the  responsibility  of,  shall  be  directed 
by,  and  shall  be  under  the  control  of  a 
civilian  agency,  except  to  the  extent  that 
aeronautical  and  space  activities  are 
determined  by  the  President  to  be 
peculiar  to  or  primarily  associated  with 
the  development  of  weapons  systems, 
military  operations,  or  the  defense  of  the 
United  States,  which  activities  shall  be 
the  responsibility  of  the  Department  of 
Defense. 

S  1201.102    Functione. 

In  order  to  carry  out  the  piupose  of 
the  Act  NASA  is  authorized  to  conduct 
research  into  the  problems  of  flight 
within  and  outside  the  Earth's 
atmosphere;  to  develop,  construct  test 
and  operate  aeronautical  and  space 
vehicles  for  research  purposes;  and  to 
perform  such  other  activities  as  may  be 
required  for  the  exploration  of  space. 
The  term  "aeronautical  and  space 
vehicles"  means  aircraft  missiles, 
satellites,  and  other  space  vehicles, 
together  with  related  equipment 
devices,  components,  and  parts. 

S1201.103    Administratioa 

(a)  NASA  is  headed  by  an 
Administrator,  who  is  appointed  from 
civilian  life  by  the  President  by  and  with 
the  consent  of  the  Senate.  The 
Administrator  is  responsible,  under  the 
supervision  and  direction  of  the 
President  for  exercising  all  powers  and 
discharging  all  duties  of  NASA. 

(b)  The  Deputy  Administrator  of 
NASA  is  also  appointed  by  the 
President  from  civihan  life  by  and  with 
the  consent  of  the  Senate.  The  Deputy 
Administrator  acts  with  or  for  the 
Administrator  within  the  full  scope  of 
the  Administrator's  responaibihties.  In 


the  Administratw's  absence,  the  Depaty 
Administrator  serves  as  Acting 

Administrator. 

Subpart  2— Organization 

§1201.200    GenenL 

(a)  Responsibility  for  overall  planning, 
coordination,  and  control  of  NA^A 
programs  is  vested  in  NASA 
Headquarters,  located  in  WashingtcHi, 
DC.  NASA  Headquarters  is  comprised 
of: 

(1)  5  Program  Offices  which  are 
responsible  for  planning  and  directing 
agencywide  research  and  development 
programs,  and  management  and 
administrative  processes; 

(2)  7  Staff  Offices  which  provide 
agencywide  leadership  in  certain 
administrative  and  specialized  areas; 

(3)  the  Office  of  the  Associate  Deputy 
Administrator;  and 

(4)  the  Office  of  the  Chief  Engineer. 
AU  of  these  offices  report  direcdy  to  the 
Administrator.  Directors  of  NASA  Field 
Installations  and  other  component 
installations  are  responsible  for 
execution  of  NASA's  programs,  largely 
through  contracts  with  research, 
development  and  manufacturing 
enterprises.  Certain  types  of  research 
and  development  activities  are 
conducted  at  NASA  field  installatioDS 
and  other  component  installations  by 
Government-employed  scientists, 
engineers,  and  technicians.  NASA's 
basic  organization  consists  of  the 
Headquarters.  8  field  installations,  the 
Jet  Propulsion  Laboratory  (a 
Government-owned,  contractor- 
operated  facihty),  and  several 
component  installations  which  report  to 
heads  of  field  installatiooa,  NASA's  8 
field  installations  have  different  and 
broad  capabilities.  Although  these  field 
installations  have  a  primary  program 
responsibihty  to  the  program  office  to 
which  they  report  they  also  conduct 
work  for  the  other  program  offices. 
(NASA  Management  Instruction  1132.2.) 

(b)  The  NASA  field  installations  are 
as  follows: 

(1)  Ames  Research  Center.  Mo&iett 
Field,  CA  94035. 

(2)  Goddard  Space  Fli^t  Center. 
Greenbelt  MD  20771. 

(3)  John  F.  Kennedy  Space  Center. 
Kennedy  Space  Center,  FL  32aea 

(4)  Langley  Research  Center,  Langley  ' 
Staticm.  Hampton,  VA  23865. 

(5)  Lewis  Research  Center,  Cleveland, 
OH  44135. 

(6)  Lyndon  B.  Johnson  Space  Center, 
Houston,  TX  77058. 

(7)  George  C  Marshall  Space  Fli^t 
Center,  Marshall  Space  Flight  Center, 
AL  35812. 
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(8)  National  Space  Technology 
Laboratories.  NSTL  Station.  MS  39520. 

For  more  detailed  description  of  the 
organization  and  functions  of  the 
Headquarters  and  field  installations,  see 
the  "U.S.  Government  Manual." 

Subpart  3— Boards  and  Committees 

S  1201.300    Boards  and  committees. 

Various  boards  and  committees  have 
been  established  as  part  of  the 
permanent  organization  structure  of 
NASA.  These  include: 

(a)  Board  of  Contract  Appeals.  (1)  The 
Board  is  established  in  accordance  with 
the  Contract  Disputes  Act  of  1978  (41 
U.S.C.  601-613).  The  function  of  the 
Board  is  to  decide  any  appeal  from  a 
decision  of  a  contracting  officer  relating 
to  a  contract  made  by  NASA. 

(2)  The  charter  of  the  Board  is  set 
forth  in  Subpart  1  of  Part  1209  of  this 
Chapter.  The  Board's  rules  of  procedure 
are  set  forth  in  14  CFR  Part  1241. 

(3)  The  texts  of  decisions  of  the  Board 
are  published  by  Commerce  Clearing 
House,  Inc.,  in  Board  of  Contract 
Appeals  Decisions,  and  are  hereby 
incorporated  by  reference.  All  decisions 
and  orders  are  available  for  inspection 
and  for  purchase  from  the  Recorder  of 
the  Board  at  NASA  Headquarters, 
Washington,  DC.  Decisions  and  orders 
issued  after  July  4, 1967,  are  available 
for  inspection  and  for  purchase  at 
NASA  Information  Centers.  An  Index/ 
Digest  of  Decisions  is  issued 
periodically  with  supplements  published 
as  appropriate.  These  are  available  for 
inspection  or  purchase  at  the  NASA 
Information  Centers  (see  Subpart  4  of 
Part  1206  of  this  chapter]  and  from  the 
Recorder  of  the  NASA  Board  of 
Contract  Appeals. 

(b)  Contract  Adjustment  Board.  (1) 
The  function  of  the  Board  is  to  consider 
and  dispose  of  requests  by  NASA 
contractors  for  extraordinary 
contractual  adjustments  pursuant  to 
Pub.  L  85-604  (50  U.S.C.  1431-35)  and 
Executive  Order  10789  dated  November 
14. 1958  (23  FR  8397). 

(2)  The  charter  of  the  Board  is  set 
forth  at  Subpart  3  of  Part  1209  of  this 
chapter.  The  Board's  rules  of  procedure 
are  set  forth  at  41  CFR  Chapter  18,  Part 
17. 

(3)  Indexes  of  and  texts  of  decisions  of 
the  Board  are  available  for  inspection 
and  for  purchase  from  the  Chairperson 
of  the  Board,  National  Aeronautics  and 
Space  Administration,  Washington,  DC 
20546,  and  from  the  NASA  Information 
Centers. 

(c)  Inventions  and  Contributions 
Board.  (1)  The  function  of  the  Board  is  to 
consider  and  recommend  to  the 


Administrator  the  action  to  be  taken 
with  respect  to: 

(i)  Petitions  for  waiver  of  rights  to  any 
invention  or  class  of  inventions  made 
during  the  performance  of  NASA 
contracts,  and 

(ii)  Applications  for  award  for 
scientific  and  technical  contributions 
determined  to  have  signiHcant  value  in 
the  conduct  of  aeronautical  and  space 
activities,  pursuant  to  the  National 
Aeronautics  and  Space  Act  of  1958.  as 
amended  (42  U.S.C.  2457  (f)  and  (g). 
2458).  and  the  Government  Employees 
Incentive  Awards  Act  (5  U.S.C.  2121-23). 
respectively. 

(2)  The  charter  of  the  Board  is  set 
forth  at  Subpart  4  of  Part  1209  of  this 
chapter.  The  Board's  rules  of  procedure 
are  set  forth  at  14  CFR  Parts  1240  and 
1245. 

(3)  The  texts  of  key  decisions  and  an 
index  of  all  decisions  of  the  Board  on 
requests  for  waiver  are  published  in 
Petitions  for  Patent  Waiver  (NASA 
Handbook  5500.1)  and  are  hereby 
incorporated  by  reference.  These  are 
available  for  inspection  and  for 
purchase  at  NASA  Information  Centers. 

Subpart  4— General  Information 

S  1201.400    NASA  procurement  program. 

(a)  The  Office  of  Procurement  headed 
by  the  Assistant  Administrator  for 
Procurement  serves  as  a  central  point  of 
control  and  contact  for  NASA 
procurements.  Although  the 
procurements  may  be  made  by  the  field 
installations,  selected  contracts  and 
contracts  of  special  types  are  required 
to  be  approved  by  the  Assistant 
Admixiistrator  for  Procurement  prior  to 
their  execution.  The  Office  of 
Procurement  is  also  responsible  for 
formulation  of  NASA  procurement 
policies  and  provides  overall  assistance 
and  guidance  to  NASA  field 
installations  to  achieve  uniformity  in 
NASAprocurement  processes. 

(b)  The  NASA  procurement  program 
is  carried  out  principally  at  the  NASA 
field  installations  listed  in  the  "U.S. 
Government  Organization  Manual."  and 
in  Subpart  2  of  this  part.  The 
Headquarters  Contracts  and  Grants 
Division  is  responsible  for  contracts 
with  foreign  governments  and  foreign 
commercial  organizations,  grants  and 
cooperative  agreements,  and  the 
prociu^ment  of  materials  and  services 
required  by  Headquarters  offices  except 
for  minor  office  supplies  and  services 
procured  locally. 

(c)  All  prociu-ements  are  made  in 
accordance  with  the  NASA  Procurement 
Regulation  (41  CFR  Ch.  18).  With  minor 
exceptions,  every  proposed  procurement 
in  excess  of  $10,000  is  publicized 


promptly  in  The  Commerce  Business 
Daily.  Copies  of  this  publication  are 
available  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402.  on  an 
annual  subscription  basis. 

§1201.401    Special  document 
depositories. 

NASA  distributes  its  technical 
documents  and  bibliographic  tools  in  10 
special  regional  libraries  located  in  the 
organizations  listed  below.  Each  library 
is  prepared  to  furnish  the  pubhc  such 
services  as  reference  assistance, 
interlibrary  loans,  photocopy  service, 
and  assistance  in  obtaining  copies  of 
NASA  documents  for  retention. 

(a)  California:  University  of  California 
Library,  Berkeley. 

(b)  Colorado:  University  of  Colorado 
Libraries.  Boulder. 

(c)  District  of  Columbia:  Library  of 
Congress. 

(d)  Georgia:  Georgia  Institute  of 
Technology,  AUanta. 

(e)  Illinois:  The  John  Crerar  Library. 
Chicago. 

(f)  Massachusetts:  Massachusetts 
Institute  of  Technology.  Cambridge. 

(g)  Missouri:  Linda  Hall  Library, 
Kansas  City. 

(h)  New  York:  Columbia  University. 
New  York. 

(i)  Pennsylvania:  Carnegie  Library  of 
Pittsburgh. 

(j)  Washington:  University  of 
Washington  Library.  Seattle. 

NASA  provides  the  National  Technical 
Information  Service  (NTIS).  U.S. 
Department  of  Commerce,  5285  Port 
Royal  Road.  Springfield.  Va.  22161.  with 
copies  of  NASA  or  NASA-sponsored 
unclassified  unlimited  documents  to 
provide  availability  to  the  public.  These 
documents  may  be  reproduced  by  NTIS 
and  sold  at  prices  established  by  NTIS. 


§  1201.402 
centers. 


NASA  Industrial  applications 


As  part  of  its  Technology  Utilization 
Program — a  program  designed  to 
transfer  new  aerospace  knowledge  and 
innovative  technology  to  nonaerospace 
sectors  of  the  economy — ^NASA 
operates  a  network  of  Industrial 
Applications  Centers.  These  centers 
serve  U.S.  industrial  clients  on  a  fee- 
paying  basis  by  providing  access  to 
literally  millions  of  scientific  and 
technical  documents  published  by 
NASA  and  by  other  research  and 
development  organizations.  Using 
computers,  the  NASA  Industrial 
Applications  Centers  conduct 
retrospective  and  current  awareness 
searches  of  available  literatiire  in 
accordance  with  client  interests  and 
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assist  in  interpretation  and  adaption  of 
retrieved  information  to  specified  needs. 
Such  services  may  be  obtained  by 
contacting  one  of  the  following: 

(a)  Aerospace  Research  AppUcations 
Center  (ARAC).  Indianapolis  Center  for 
Advanced  Research,  1201  East  38th 
Street,  Indianapolis,  IN  46205. 

(b)  Florida  Technology  AppUcation 
Center,  State  University  System, 
Tallahassee,  FL  32304. 

(c)  Kentucky  Technology  AppUcationa 
Program,  University  of  Kentucky. 
Lexington,  KY  40506. 

(d)  NASA  Industrial  AppUcations 
Center  at  the  University  of  Pittsburgh, 
Pittsburgh,  PA  15260. 

(e)  New  England  Research 
Applications  Center  (NERAC), 
Mansfield  Professional  Park,  Storrs,  CT 
06268. 

(f)  North  Carolina  Science  and 
Technology  Research  Center  (NC/ 
STRC).  P.O.  Box  12235.  Research 
Triangle  Park,  NC  27709. 

(g)  Technology  AppUcations  Center 
(TAC),  University  of  New  Mexico, 
Albuquerque,  NM  87131. 

(h)  Kerr  Industrial  AppUcations 
Center  (KIAC),  Southeastern  Oklahoma 
State  University,  Durant,  OK  74701. 

(i)  NASA  Industrial  AppUcations 
Center  at  the  University  of  Southern 
California,  University  Park,  Los  Angeles, 
CA  90007. 

Dated:  April  27. 1962. 
lamet  M.  Beggs, 

A  dministrator. 

|FR  Doc  83-13012  PU«d  5-U-82:  MS  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conunission 

18  CFR  Part  271 

[Docket  No.  RM79-76-000  (Otiio— 2);  Order 
Na226] 

Hlgt>-Co8t  Gas  Produced  from  Tight 
Formations,  Oltio;  Hnal  Rule 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 
action:  Final  rule. 

8UMMAIIV:  The  Federal  Energy 
Regulatory  Conunission  is  authorized  by 
section  107(c)(5)  of  the  Natiu-al  Gas 
PoUcy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  deteimines  that 
the  gas  is  produced  under  conditions 
which  present  extraordinary  risks  or 
costs.  Under  section  107(c)(5),  the 
Commission  issued  a  final  regulation 
designathig  natural  gas  produced  from 


tight  formations  as  high-cost  gas  which 
may  receive  an  incentive  price  (18  CFR 
271.703).  This  final  order  adopts  the 
recommendation  of  the  Ohio 
Department  of  Natural  Resources  that 
the  Berea  Sandstone  and  the  "Second 
Berea"  zone  of  the  Bedford  Shale  be 
designated  as  a  tight  formation  under 
5  271.703(d). 

EFFECTIVE  DATE:  This  rule  is  effective 
May  7, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

LesUe  Lawner,  (202)  357-8511  or  John 
Roy  Johnson,  (202)  357-8731. 

Issued:  May  7, 1982. 

The  Commission  hereby  amends 
§  271.703(d)  of  its  regulations  to  include 
the  Berea  Sandstone  and  the  "Second 
Berea"  zone  of  the  Bedford  Shale  as  a 
designated  tight  formation  eligible  for 
incentive  pricing  under  S  271.703.  This 
amendment  was  proposed  in  a  Notice  of 
Proposed  Rulemaking  by  the  Director. 
OfGce  of  Pipeline  and  Producer 
Regulation  (OPPR),  issued  February  4, 
1982  (47  FR  6028,  February  10, 1982) 
based  on  a  recommendation  by  the  Ohio 
Department  of  Natural  Resources. 
Division  of  Oil  and  Gas  (Ohio)  in 
accordance  with  S  271.703(c)  that  the 
Berea  Sandstone  and  the  "Second 
Berea"  zone  of  the  Bedford  Shale  be 
designated  as  a  tight  formation. 

Two  comments  were  received  in 
response  to  the  Notice  of  Proposed 
Rulemaking.  One  party,  MitcheU  Energy 
Corporation,  filed  its  comments 
supporting  Ohio's  recommendation.  The 
second  party,  the  Citizen/Labor  Energy 
CoaUtion  (Energy  Action)  filed  a 
comment  in  opposition  to  the 
recommendation.  Although  Energy 
Action  states  that  it  is  opposed  to  the 
designation  of  the  Berea  Sandstone  and 
the  "Second  Berea  "  as  a  tiight 
formation,  its  comments  do  not  address 
whether  the  formation  meets  the 
guidelines  in  S  271.703(c)(2)  which  are 
requisite  for  qualification  as  a  tight 
formation.  Energy  Action  states  that  it 
takes  no  position  on  whether  the 
formation  meets  the  Commission's 
geological  definition  of  a  tight  formation. 
Instead,  Energy  Action  opposes  the 
designation  of  the  recommended 
formation  because,  as  it  states: 

No  evidence  hat  been  presented  that  the 
designation  of  the  gas  produced  from  this 
location  as  tight  formation  gas  will  not    - 
circumvent  the  maximum  lawful  price 
ceilings  of  the  NGPA  (1)  by  permitting  a  price 
to  be  charged  which  exceeds  the  maricet 
clearing  price  level  for  natural  gas  and  (2]  by 
diverting  exploration  and  production 
activities  away  from  gas  which  qualifies  for 
the  lower  section  102  and  103  maximum 
lawful  price  ceilings  established  by  Congress 
and  toward  the  gas  which  the  Commission  is 


permitting  to  obtain  artificially  high  prices 
above  the  market  clearing  level 

Energy  Action  further  aUeges  that  the 
instant  designation  does  not  comply 
with  Order  No.  99's  standards,  because 
the  Commission  has  not  considered 
whether  perverse  incentives  would 
result  by  allowing  producers  of  the  gas 
to  coUect  200%  of  the  section  103  price. 

The  Commission  finds  that  the 
recommended  formation  meets  die 
geological  and  production  requirements 
found  in  \  271.703(c).  The  standards  by 
which  Enei^gy  Action  would  have  the 
recommendation  reviewed  have  no 
appUcabiUty  in  this  subdocket  The 
Notice  of  Proposed  Rulemaking  in  this 
case  was  issued  to  determine  if  Ohio's 
recommendation  should  be  adopted 
under  {  271.703  of  the  Commission's 
regulations.  This  limits  the  scope  of  the 
rulemaking  to  whether  the 
recommendation  meets  the  guidelines 
contained  in  that  section  of  the 
Commission's  regulations.  Comments 
which  address  the  advisability  of  the 
guidelines  that  are  foimd  in  %  271.703  or 
the  underlying  prenuses  upon  which 
those  guidelines  are  based  are  not 
within  the  scope  of  the  inquiry  which 
the  Commission  is  undertaking  in  this 
docket  under  §  271.703(c)(2).  Section 
271.703(c)(2)  requires  Uiat  the 
Commission  designate  as  a  tight 
formation  any  formation  which  meets 
the  guideUnes  found  in  §  271.703(c)(2). 

Energy  Action's  comments  are  a 
coUateral  attack  on  the  assumptions  on 
which  Order  No.  99  is  based,  and  the 
proper  time  to  have  raised  these 
arguments  would  have  been  at  the  time 
that  Order  No.  99  was  being  considered 
by  the  Commission.  Order  No.  99  was 
issued  on  August  22, 1980.  The 
Commission  will  not  use  this  tight 
formation  recommendation  as  a  vehicle 
to  reopen  Order  No.  99. 

The  proper  way  to  seek  review  of 
Order  No.  99  is  to  request  that  the 
Commission  institute  a  rulemaking 
pursuant  to  5  1-7  of  the  Commission's 
Rules  of  Practice  and  Procedure.  Since 
Energy  Action  also  requested  that  the 
Commission  undertake  a  general 
rulemaking  to  announce  that  no  further 
formations  be  designated  as  tight 
formations  under  S  271.703  and  that  no 
gas  produced  from  a  formation  already 
designated  under  S  271.703  be  sold  at  a 
price  above  "the  market  clearing  price 
level  of  high  sulphur  No.  6  fuel  oil,  less 
transportation  and  distribution  costs," 
Energy  Action's  comments  in  this  docket 
will  be  treated  as  such  a  request  for 
rulemaking. 

The  Commission  finds  that  the 
evidence  submitted  by  Ohio  supports 
the  assertion  that  the  Berea  Sandstone 
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and  the  "Second  Berea"  zone  of  the 
Bedford  Shale  meet  the  goideiines 
contained  in  S  271.703(cK2).  The 
Commission  adopts  the  Ohio 
recommenda  tion. 

This  amendment  shall  become 
effective  immediately,  llie  Commission 
Hnds  that  the  public  interest  dictates 
that  new  natural  gas  supplies  be 
developed  on  an  expedited  basis,  and. 
therefore,  incentive  prices  should  be 
made  available  as  soon  as  possible.  The 
need  to  make  Incentive  prices 
immediately  available  establishes  good 
cause  to  waive  the  thirty-day 
publication  period. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas,  High-cost  gas.  Tight 
formations. 

(Department  of  Energy  Organization  Act.  42 
U.S.C.  7101  et  seq.;  Natural  Gas  Policy  Act  of 
197&  15  U.S.C  3301-^432:  Administrative 
Procedure  Act  5  U.S.C.  553) 

In  consideration  of  the  foregoing.  Part 
271  of  Subchapter  H.  Chapter  I,  Tide  18. 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below,  effective 
May  7. 1982. 

By  the  Commission. 
Kenneth  F.  Phimb, 

Secretary. 

PART  271— CEIUNG  PRICES 

Section  271.703(d)  is  amended  by 
adding  a  new  subparagraph  (84)  to  read 
as  follows: 

§271.703    Tight  formattons. 

*  •        •         •         ♦ 

(d)  Designated  tight  formations, 

•  •        *        «        • 

(84)  Berea  Sandstone  and  "Second 
Berea  "  zone  of  the  Bedford  Shale  in 
Ohio.  RM79-76  (Ohio-2). 

(i)  Delineation  of  formation.  The 
Berea  Sandstone  and  the  "Second 
Berea"  zone  of  the  Bedford  Shale  are 
found  in  the  following  townships: 

Athens  County:  Alexander,  Ames, 
Athens.  Bern.  Canaan,  Carthage 
(Sections  2d,  26,  29  through  36,  Fractions 
24.  32  through  35),  Dover,  Lodi,  Rome. 

Gallia  County:  Addison.  Cheshire. 
Gallipoiis,  Springfield  (Sections  1 
through  12). 

Meigs  County:  Bedford  (All  sections 
except  1  throu^  4).  RuUand.  Salem. 
Salisbury.  Scipio. 

Morgan  Coimty:  Bloom.  Bristol. 
Deerfield,  Homer,  Malta.  Marion, 
Morgan.  Penn,  Union,  Yoric 

MuMkiagum  County:  Blue  Rock.  Meigs. 
Rich  Hill,  Salt  Creek,  Wayne  (Sectiou 
29  and  32). 

Perry  County:  Bearfield  (Sectioiu  1. 2, 
3. 10  through  1&  2Z  through  27). 


The  formation  occurs  within  the 
Lower  Mississippian  System. 

The  Berea  Sandstone  (also  called  the 
"First  Berea")  lies  above  the  Bedford 
Shale,  which  includes  the  "Second 
Berea"  zone  near  its  base. 

(ii)  Depth.  The  vertical  limits  of  the 
designated  interval  are  defined  by  the 
base  of  the  Sunbury  Shale  (also  called 
the  "Coffee  Shale")  above  and  the  top  of 
the  Upper  Devonian  Ohio  Shale  below. 
The  average  depth  to  the  top  of  the 
designated  interval  is  1,600  feet.  The 
Berea  Sandstone  ranges  from  10  to  54 
feet  in  thickness,  and  the  "Second 
Berea"  zone  of  the  Bedford  Shale  has  a 
maximum  thickness  of  36  feet 
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18  CFR  Part  271 

(Docket  Na  RM7»-7»-000  (Wyoming-S); 
Order  No.  227] 

High-Cost  Gas  Produced  From  Tight 
Formations,  Wyoming;  Final  Rule 

AQENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Final  rule. 

Summahy:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(cM5)  of  the  Natural  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  determines  that 
the  gas  is  produced  tmder  conditions 
which  present  extraordinary  risks  or 
costs.  Under  section  107(c)(5).  the 
Commission  issued  a  final  regulation 
designating  natural  gas  produced  from 
tight  formadons  as  high-cost  gas  which 
may  receive  an  incentive  price  (18  CFR 
271.703).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
final  order  adopts  the  recommendation 
of  the  Wyoming  Oil  and  Gas 
Conservation  Commission  that  the 
Frontier  Formation  be  designated  as  a 
tight  formation  under  fi  271.703(d). 
EFFECTIVE  OATC:  This  rule  is  effective 
May  7. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leshe  Lawner,  (202)  357-8511  or  Victor 
Zabel  (202)  257-8616. 

bsued:  May  7, 1962. 

The  CommiMion  hereby  amends 
S  271.703(d)  of  iti  regtdations  to  include 
the  Frontier  Formation  in  Sweetwater 
County.  Wyoming,  as  a  designated  tight 
formation  eligible  for  incentive  pricing 
under  S  271.703.  The  amendment  was 
propoaed  in  a  Notice  of  Pwyosed 


Rulemaking  by  the  Director,  Office  of 
Pipeline  and  Producer  Regulation 
(OPPR),  issued  February  11. 1982  (47  FR 
6883,  February  17, 1962)  '  based  on  a 
recommendation  by  the  Wyoming  Oil 
and  Gas  Conservation  Commission 
(Wyoming)  in  accordance  with 
§  271.703(c)  that  die  Frontier  Formation 
be  designated  as  a  tight  formation. 

Evidence  submitted  by  Wyoming 
supports  the  assertion  that  the  Frontier 
Formation  meets  the  guidelines 
contained  in  §  271.703(c)(2).  The 
Commission  adopts  the  Wyoming 
recommendation. 

This  amendment  shall  become 
effective  immediately.  The  Commission 
has  found  that  the  public  interest 
dictates  that  new  natural  gas  supplies 
be  developed  on  an  expedited  basis, 
and.  therefore,  incentive  prices  should 
be  made  available  as  soon  as  possible. 
The  need  to  make  incentive  prices 
immediately  available  establishes  good 
cause  to  waive  the  thirty-day 
publication  period. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas.  High-cost  gas.  Tight 
formations. 

(Department  of  Energy  Organization  Act  42 
U.S.C.  7107  et  seq.;  Natural  Gas  Policy  Act  of 
197a  15  U.S.C.  3101-3442;  Administrative 
Procedure  Act.  5  U.S.C.  553) 

In  consideration  of  the  foregoing.  Part 
271  of  Subchapter  H,  Chapter  L  Tide  18. 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below,  effective 
May  7, 1982. 

By  tlie  Commission. 
Kenneth  F.  Plumb, 

Secretary. 

PART  271— CEILING  PRICES 

Section  271.703(d)  is  amended  by 
adding  a  new  subparagraph  (77]  to  read 
as  follows; 

§271.703    Tight  formations. 

***** 

(d)  Designated  tight  formations. 


(77)  Frontier  Formation  in  Wyoming. 
RM79-76  (Wyoming-9). 

(i)  Delineation  of  formation.  The 
Frontier  Formation  is  found  in 
Sweetwater  County.  Wyoming,  in 
Townships  23,  24  and  25  North,  Ranges 
101  and  102  West  Townships  24.  2S  and 
28  North,  Range  103  Weet  and 
Townships  24  and  2S  North,  Range  104 
West. 


'  Conunent*  wen  hnrtted  and  two  fsTorable 
comaeiili  wen  ncaivvd.  N»  party  nqaestod  a 

puMicI 
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(ii)  Depth.  The  Frontier  Formation  is 
denned  as  being  between  the  base  of 
the  Baxter  Formation  and  the  top  of  the 
Mowry  Formation.  The  average  depth  to 
the  top  of  the  Frontier  Formation  is  9,500 
feet 
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18  CFR  Part  271 

(Docket  Na  RM79-7»-000  (Wyomlno-IO); 
Order  Na  228] 

High-Cost  Gas  Produced  from  TigM 
Formations;  Wyomfatg;  Final  Rule 

agency:  Federal  Energy  Regulatory 
Commission.  DOE 

action:  Final  rule. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  determines  that 
the  gas  is  produced  under  conditions 
which  present  extraordinary  risks  or 
costs.  Under  section  107(c)(5).  the 
Commission  issued  a  final  regulation 
designating  natural  gas  produced  from 
tight  formations  as  high-cost  gas  which 
may  receive  an  incentive  price  (18  CFR 
271.703).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
final  order  adopts  the  recommendation 
of  the  Wyoming  Oil  and  Gas 
Conservation  Commission  that  the 
Frontier  Formation  be  designated  as  a 
tight  formation  under  S  271.703(d). 

EFFECTIVE  DATE:  This  rule  is  effective 
May  7, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  Lawner,  (202)  357-8511  or  Victor 
Zabel,  (202)  257-8616. 

Issued:  May  7, 1982. 

The  Commission  hereby  amends 
§  271.703(d)  of  its  regulations  to  include 
the  Frontier  Formation  in  Sweetwater 
and  Lincoln  Counties.  Wyoming,  as  a 
designated  tight  formation  eligible  for 
incentive  pricing  imder  S  271.703.  The 
amendment  was  proposed  in  a  Notice  of 
Proposed  Rulemaking  by  the  Director. 
Office  of  Pipeline  and  Producer 
Regulation  (OPPR).  issued  February  11, 
1982  (47  F.R.  6884,  February  17. 1982) « 


'  Comments  were  invited  and  two  favorable 
commenti  were  received.  No  party  requested  a 
public  hearing  and  no  bearing  was  held. 


based  on  a  recommendation  by  the 
Wyoming  Oil  and  Gas  Conservation 
Commission  (Wyoming]  in  accordance 
with  8  271.703(c)  that  the  Frontier 
Formation  be  designated  as  a  tight 
formation. 

Evidence  submitted  by  Wyoming 
supports  the  assertion  that  the  Frontier 
Formation  meets  the  guidelines 
contained  in  {  271.703(c)(2).  The 
Commission  adopts  the  Wyoming 
recommendation. 

This  amendment  shall  become 
effective  immediately.  Tlie  Commission 
has  found  that  the  public  interest 
dictates  that  new  natural  gas  supplies 
be  developed  on  an  expedited  basis, 
and,  therefore,  incentive  prices  should 
be  made  available  as  soon  as  possible. 
The  need  to  make  incentive  prices 
immediately  available  establishes  good 
cause  to  waive  the  thirty-day 
publication  period. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas,  Hi^-cost  gas,  Ught 
formations. 

(Department  of  Energy  Organization  Act  42 
U.S.C  7107  et  aeqA  Naturai  Gas  Policy  Act  of 
1978, 15  U.&C  3101-3432;  Administrative 
Procedure  Act.  5  U.S.C  553) 

In  consideration  of  the  foregoing.  Part 
271  of  Subchapter  H.  Chapter  L  Title  18, 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below,  effective 
May  7, 1982. 

By  the  Commission. 
Kenneth  F.  PfaBBb, 
Secretary. 

PART  271— CEILING  PRICES 

Section  271.703(d)  is  amended  by 
adding  a  new  subparagraph  (78)  to  read 
as  follows: 

§271.703    TIgN  formllona. 

(d)  Designated  tight  formations. 
•        ••••' 

(78)  Frontier  Formation  in  Wyoming. 
RM79-76  (Wyoming-10). 

(i)  Delineation  of  formation.  The 
Frontier  Formation  is  foimd  in 
Sweetwater  and  Lincoln  Coimties, 
Wyoming,  and  encompasses  Township 
24  North.  Range  114  West  Sections  1 
and  12;  Township  25  North.  Ranges  112 
and  113  West;  Townships  28  North, 
Range  112  West  Sections  4. 9. 16  and 
19-36;  and  Township  28  North.  Range 
113  West  Sections  2&-36. 

(ii)  Depth.  The  vertical  limits  of  the 
Frontier  Formation  are  defined  by  the 
Baxter  Shale  above  and  the  Mowry 
Shale  below.  The  gross  thickness  of  the 
formation  averages  between  200  and  250 


feet  and  the  average  depth  to  the  top  of 
the  Frontier  Formation  is  8.500  feet 

|FR  OocUOU  Filed  S-U-aK  Mi  a4 
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18  CFR  Part  271 

[Ooctot  Na  RM79-78-000  (Wyoming-Ill; 
OntarNa229] 

MglvCost  Gas  Produced  From  TigM 
Fonnations,  Wyoming;  Final  Rule 

AOENCV:  Federal  Energy  Regulatory 
Commission.  DOE. 
action:  Fmal  rule. 


:  The  Federal  Energy 
Regulatmy  Commission  is  authorized  by 
section  107(c)(5]  of  the  Natural  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natm^  gas  as  high-cost  gas 
where  the  Commission  determines  that 
the  gas  is  produced  under  conditions 
which  present  extraordinary  risks  at 
costs.  Under  section  107(c)(5),  the 
Commission  issued  a  final  re^gulation 
designating  natural  gas  produced  fix>m 
tight  formations  as  high-cost  gas  which 
may  receive  an  incentive  price  (18  CFR 
271.703).  This  rule  established 
procedures  for  jmisdictional  agencies  to 
submit  to  the  Conunission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
final  order  adopts  the  recommendation 
of  the  Wyoming  Oil  and  Gas 
Conservation  Commission  that  the 
Lewis  Formation  be  designated  as  a 
ti^t  formation  under  %  271.703(d). 

EFFECTIVE  DATE  This  rule  is  effective 
May  7. 1982. 


FOR  FURTHER  WTORMATION  CONTACT: 

Leslie  Lawner.  (202)  357-8511.  or  Victor 
Zabel  (202)  357-8616. 

Issued  May  7, 1982. 

The  Commission  hereby  amends 
S  271.703(d)  of  its  regulations  to  include 
the  Lewis  Formation  in  Carbon  and 
Sweetwater  Counties,  Wyoming,  as  a 
designated  tight  formation  eligible  for 
incentive  pricing  tmder  S  271.703.  The 
amendment  was  proposed  in  a  Notice  of 
Proposed  Rulemaking  by  the  Director, 
Office  of  Pipeline  and  I^oducer 
Regulation  (OPPR),  issued  February  12, 
1982  (47  FR  7453,  February  19. 1982) ' 
based  on  a  recommendation  by  the 
Wyoming  OU  and  Gas  Conservation 
Commission  (Wyoming)  in  accordance 
with  S  271.703  (c)  that  the  Lewis 
Formation  be  designated  as  a  right 
formation. 


■  Comments  ware  tairited  and  one  coaunent 
supporting  the  recommendation  was  recaiwd.  No 
party  requested  a  hearing  in  this  docket  and  no 
hearing  was  held. 
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Evidence  submitted  by  Wyoming 
supports  the  assertion  that  the  Lewis 
Formation  meets  the  guidelines 
contained  in  §  271.703(c){2J.  The 
Commission  adopts  the  Wyoming 
reconmiendation. 

This  amendment  shall  become 
elective  immediately.  The  Commisaion 
has  found  that  the  public  interest 
dictates  that  new  natural  gas  supplies 
be  developed  on  an  expedited  basis, 
and.  therefore,  incentive  prices  should 
be  made  available  as  soon  as  possible. 
The  need  to  make  incentive  prices 
immediately  available  establishes  good 
cause  to  waive  the  thirty-day 
publication  period. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas.  High-cost  gas,  Tight 
formations. 

(Department  of  Energy  Organization  Act  42 
U.S.C  7101  et  seq.;  Natural  Gas  Policy  Act  of 
197a  15  U.S.C.  3301-3342;  AdministrativB 
Procedure  Act  5  U.S.C.  553) 

In  consideration  of  the  foregoing.  Part 
271  of  Subchapter  H.  Chapter  I.  Title  18, 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below,  effective 
May  7, 1982. 

By  the  Coounisaioo. 
Kenneth  F.  Plumb, 
Secretary. 

PART  271-^EIUNG  PRICES 

Section  271.703(d)  is  amended  by 
adding  new  subparagraph  (79)  to  read  as 
follows: 

9271.703    Tight  fonnallona. 
(d]  Designated  tight  fonnattaas. 


(79)  The  Lewis  Formation  in 
Wyoming.  RM79-76  (Wyoming-llJ. 

(i)  Delineation  of  formation.  The 
Lewis  Formation  is  found  in  Carbon  and 
Sweetwater  Counties.  Wyoming, 
encompassing  all  or  parts  of: 

Townships  21  and  22  North,  Range  89 

West 
Townships  19  through  25  North.  Range 

90  West 
Townships  13, 14. 18  through  21.  and  23 

through  25  North.  Range  91  West 
Townships  13  through  21  and  23  through 

25  North.  Range  92  West 
Townships  13  through  25  North,  Range 

93  West 

Townships  12  through  25  North,  Range 

94  West 

Townships  12  throu^  25  North,  Range 

95  West 

Townships  12  through  28  North.  Range 

96  West 

Townships  12  through  26  North.  Range 

97  West 


Townships  12  through  17  and  22  through 

28  North.  Range  98  West 
Townships  12  tluough  16  and  22  through 

26  Nnth.  Range  99  West 
Townships  14  through  16  and  23  through 

26  North,  Range  100  West 

(ii)  D^th.  The  Lewis  Formatian's 
vertical  limits  are  defined  by  the  Fox 
Hills  Formation  above,  or  in  the  case 
where  the  Fox  Hills  Fonnation  is  not 
present  the  Lance  Formation  above,  and 
the  Mesa  Verde  Formation  below.  The 
average  depth  to  the  top  of  the  Lewis 
Formation  is  7.800  feet 
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18CFRPait271 

(Docket  No.  RM7»-7»-000  (Wyomlng-ll); 
Order  Na  230] 

High-Cost  Gas  Produced  From  Tight 
Formations,  Wyoming;  Final  Riile 

agency:  Federal  Eneigy  Regulatoiy 
Commission,  DOE. 
action:  Final  rule. 


:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
section  107(c)(5)  of  the  Natural  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-oost  gas 
where  the  Commission  detennines  that 
the  gas  is  produced  under  cooditioos 
which  present  extraordinary  risks  or 
costs.  Under  section  107(c)(5),  the 
Commission  issued  a  final  regulation 
designating  natural  gas  produced  from 
tight  formations  as  high-cost  gas  which 
may  receive  an  incentive  price  (18  CFR 
271.703).  This  rule  established 
procedures  for  jurisdictional  agencies  to 
submit  to  the  Commission 
recommendations  of  areas  for 
designation  as  tight  formations.  This 
Bnal  order  adopts  tfie  recommendation 
of  the  Wyoming  Oil  and  Gas 
Conservation  Coounission  that  the 
Nugget  Formation  be  designated  as  a 
tight  formation  under  §  271.703(d). 
EFI>CCTIVE  DATE  This  rule  is  effective 
May  7. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Lawner,  (202)  357-8511  or  Victor 
Zabel  (202)  257-881& 

Isausd:  May  7. 1982. 

The  Conunissicm  hereby  amends 
S  271.703(d}  of  its  regulations  to  include 
the  Nugget  Fonnation  in  Carbon  County. 
Wyoming,  as  a  designated  tight 
formation  eligible  for  incentive  pricing 
under  )  271.703.  The  amendment  was 
proposed  in  a  Notice  of  Proposed 
Rulemaking  by  the  Director,  Office  of 
Ptpeline  and  Producer  Regulation 
(OPPR),  iaaued  Febraaty  12. 1982  (47  FR 


7454,  February  19, 1982) '  based  on  a 
recommendation  by  the  Wyoming  Oil 
and  Gas  Conservation  Commission 
(Wyoming)  in  accordance  with 
{  271.703(c)  diat  the  Nugget  Formation 
be  designated  as  a  tight  formation. 

Evidence  submitted  by  Wyoming 
supports  the  assertion  that  the  Nugget 
Formation  meets  the  guidelines 
contained  in  9  271.703(c)(2).  The 
Commission  adopts  the  Wyoming 
recommendation. 

This  amendment  shall  become 
effective  immediately.  The  Commission 
has  foimd  that  the  public  interest 
dictates  that  new  natural  gas  supplies 
be  developed  on  an  expedited  basis, 
and,  therefore,  incentive  prices  should 
be  made  available  as  soon  as  possible. 
The  need  to  make  incentive  prices 
immediately  available  establishes  good 
cause  to  waive  the  thirty-day 
publication  p«iod. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas,  Hig^-oost  gas.  Ti^t 
Formation. 

(Department  of  Energy  Organization  Act  42 
VS.C.  7107  et»eq.:  Natural  Gai  Micy  Act  of 
1978.  IS  U.S.C  3101-3432:  AdaiiniatTative 
Procedure  Act  5  USJC  553) 

In  consideration  of  the  foregoing,  Part 
271  of  Subchapter  H.  Chapter  I,  "Htle  18, 
Code  of  Federal  Regulations,  is 
amended  as  set  for^  below,  effective 
May  7, 1982. 

By  the  Commiasion. 
Kenneth  F.  Plumh, 

Secretary. 

PART  271— CEILING  PRICES 

Section  271.703(d)  is  amended  by 
adding  a  new  subparagraph  (80)  to  read 

as  follows: 

9  271.703   Tight  formations. 

(d)  Designated  tight  formations. 

•        •        •        •        • 

(80)  Nugget  Formation  in  Wyoming. 
RM79-76  (Wyoming-12). 

(i)  Delineation  of  formation.  The 
Nugget  Formation  is  found  in  Carbon 
County,  Wyoming,  in  Township  21 
North,  Range  79  West  Sections  3 
through  10,  and  15  through  18;  and 
Township  22  North,  Range  79  West, 
Sections  31  throuj^  34. 

(ii)  Depth.  The  vertical  limits  of  the 
Nugget  Formation  are  the  Basal 
Sundance  Formation  above  and  the 
Chugwater  Formation  below.  The 


'ConunenU  were  Invited  and  one  comment  in 
support  of  the  recommendation  wa»  received.  No 
party  requested  a  pnMc  faeartng  and  no  hearing 
was  held.. 
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average  depth  to  the  top  of  the  Nugget 
Formation  is  11,690  feet 

(FTt  Doc  az-i3ms  nied  5-ia-aZ:  S^tS  am] 
MUMQ  CODE  cnr-oi-a 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  81 
[CGD  77-136] 

72  COLREGS  Certificates  of 
Alternative  ConnMiance 

agency:  Coast  Guard.  DOT. 
action:  Final  rule,  correction. 

summary:  This  document  corrects  the 
final  rule  on  the  Certificates  of 
Alternative  CompUance  for  the  72 
COLREGS  which  appeared  in  the 
Federal  Register  of  Thursday,  April  1. 
1982  (47  FR  13798).  The  Final  Rule 
removed  Appendices  B  and  C.  As  there 
is  no  Appendix  C.  the  correct  action  is 
to  remove  only  Appendix  B. 
FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Kent  Kirkpatrick,  Office  of 
Navigation,  Room  1606,  U.S.  Coast 
Guard.  2100  Second  SL  SW.. 
Washington.  DC  20593.  (202)  245-0108. 

List  of  Subjects  in  33  CFR  Part  81 

Navigation  (water). 

PART  81->72  COLREGS: 
IMPLEINENTINQ  RULES 

Appendix  B    [Removed] 

Accordingly,  Part  81  of  Title  33  of  die 
Code  of  Federal  Regulations  is  amended 
by  removing  Appendix  B. 

(Sec.  S.  n  SUt  310  (33  U.S.C  1607};  49  CFR 
1.46{n)(ll)) 

Dated:  May  4, 1962. 

R.  A.  Bauman, 

Rear  Admiral  Coast  Guari  Chief,  Office  of 
Navigation. 

(FR  Doc  BZ-U732  Filed  S-12-82:  8;4S  am] 
BILUNG  COOE  4t10-14-H 

33  CFR  Part  110 
[CG077-212A] 

Anciiorage  Grounds;  Delaware  Bay 
and  River 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  enlarging 
Anchorage  A  (Big  Stone  Anchorage), 
used  for  tanker  lightering,  off  the 
entrance  to  the  Mispillion  River  in 
Delaware  Bay,  southwest  ol  the 
Brandywine  Channel.  The  enlargement 


is  needed  to  accommodate  the  number 
and  sizes  of  vessels  using  the  anchorage. 
EFFECm^  date:  June  14, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Commander  A.  D.  Utara,  the  Executive 
Secretary.  Marine  Safety  Council  (G- 
CMC-24).  U.S.  Coast  Guard.  Room  4402, 
2100  Second  Street.  SW..  Washington. 
D.C.  20593.  TeL  202-426-1477. 

SUPPLEMENTARY  information:  On 
January  26. 1978.  Uie  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemaking  (NTOM)  in  the  Federal 
Register  for  these  regulations  (43  FR 
3595).  Interested  persons  were  requested 
to  submit  comments  and  eight  commoits 
were  received  prior  to  the  expiration  of 
the  comment  period.  Subsequent  to  the 
initial  dose  of  the  comment  period, 
additional  comments  were  received.  By 
Federal  Register  notice  of  AjRil  16. 1981 
(46  FR  22206-07)  die  comment  period 
was  reopened.  Five  comments  were 
received  before  the  expiration  of  the 
reopened  comment  period  and  the 
comments  received  after  the  close  of  the 
initial  comment  period  are  now  included 
in  the  docket  of  the  proposal 

By  this  latter  Fedml  Regist^  notice 
(April  16, 1981).  the  availability  of  an 
Environmental  Assessment  aiMl  the 
scheduling  of  a  public  hearing  on  the 
proposed  action  was  announced.  His 
public  hearing  was  held  at  7:30  pan.  on 
May  19, 1981  at  die  Cape  Henlopen  High 
School  Kings  Highway.  Lewes, 
Delaware.  Eight  persons  made  oral 
statements  at  the  hearing  and  three  of 
them  also  submitted  written  statements 
there.  A  total  of  35  persons  attended  the 
public  hearing. 

Drafting  InfonnatioB 

The  principal  persons  involved  in 
drafting  this  rule  are:  Mr.  D.  W.  Ziegfeld, 
Project  Maneiger,  Office  of  Marine 
Environment  and  Systems;  Lieutenant 
Commander  Michael  S.  Made.  Project 
Officer.  Port  Safety  Branch,  Third  Coast 
Guard  District;  Mr.  Jay  Silberman. 
Environmental  Specialist.  Planning 
Office,  Third  Coast  Guard  District;  and 
Lieutenant  Collin  Lau,  Project  Attorney, 
Office  of  the  Chief  Counsel  United 
States  Coast  Guard. 

Discussioa  of  ConmieBls 

A  total  of  21  written  comments  on  the 
proposed  action  were  received,  three  of 
which  were  submitted  in  conjunction 
with  oral  testimony  at  the  public 
hearing.  A  few  of  die  written  comments 
were  restatements  from  persons  who 
had  written  eariier  in  response  to  the 
NPRM  of  January  26, 1978.  Of  the  total 
eight  parties  favored  the  expansion,  nine 
commented  without  overt  approval  or 
disapproval,  and  two  disapproved. 


Eight  persons  offered  oral  testimony  at 
the  public  hearing.  Three  were  in  favor 
of  the  expansion,  three  were  opposed 
and  two  did  not  express  approval  or 
disapproval.  Several  of  the  commenters 
represent  organizations  covering  a  wide 
range  of  interest  from  shipping  and  port 
development  concerns  to  envirtmmental 
and  citizen  groups. 

Many  issues  were  raised  by  the 
written  and  oral  comments.  The 
question  of  projected  vessel  use  levels 
in  the  anchorage  was  a  primary  issue. 
The  Coast  Guard  has  stated  tfaroughoot 
that  this  change  is  needed  to 
accommodate  existing  use  levels,  not  in 
antidpation  of  or  to  entice  any  greater 
activity  in  the  lower  Delaware  Bay.  This 
conclusion  is  based  on  a  thorou^ 
analysis  of  the  number  and  sizes  of 
vessels  and  lightering  operations 
occiuTing  in  the  Lower  Bay  over  the  past 
ten  years  and  the  capacity  of  the  Bay 
fed  oU  industry  in  the  Wilmington- 
Hiiladelphia  area.  Also,  the  number  of 
lightering  barge  movements  and, 
because  of  vessel  and  barge  scheduling 
conflicts  or  die  temporary  lack  of 
mooring  space  at  offloading  points 
upriver  at  refineries  and  storage 
facilities,  congestion- in  the  anchorage 
has  posed  a  problem  in  the  past  several 
years.  This  problem  is  one  of  vessels 
being  forced  to  move  into  and  then  out 
of  the  anchorage,  because  their  barges 
were  unavaOable,  and  then  back  in 
when  the  barges  become  available.  The 
point  is  that  the  various  movements  into 
and  out  of  the  anchorage  and  the 
movements  of  lightering  barges  through 
the  andiorage  amongst  the  anchored 
vessels  pose  a  hazard  due  to  the  small 
area  of  the  anchorage  and  the  number  of 
such  movements.  A  larger  designated 
lightering  anchorage  area  will  eliminate 
most  of  the  vessel  movements  and  offer 
more  safe  maneuvering  area  for  vessds 
and  lightering  barges.  Presently  due  to 
the  above  stated  reascms  and  also  for 
general  cargo  vessels  awaiting  a 
favorable  tide  or  for  berdiing  space 
upbay  or  upriver.  the  Coast  Guard 
assigns  anchorage  space  to  the 
southeast  of  Anchora^  A.  This  is  done 
on  almost  a  continuafbasis  and  is  a 
matter  of  concern  because  the  area  used 
is  not  shown  on  charts  as  being  an 
anchorage.  Expansions  would  display 
on  charts  the  extent  and  limits  of  the 
anchorage,  thus  alerting  vessels 
transiting  the  Bay. 

Another  issue  raised  is  the  possible 
use  of  the  anchorage  for  the  bulk  loading 
of  coal  for  export.  Anchorage  A  is 
presendy  desi^iated  for  oil  lightering. 
This  expansion,  as  proposed  does  not 
include  authorization  for  the  bulk 
loading  of  any  other  cargoes.  A  change 
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in  the  designated  use  of  this  anchorage, 
other  than  for  simple  anchoring  awaiting 
a  tide  or  a  berth,  would  constitute  a 
substantial  departure  from  the  proposal 
and  would  require  a  new  notice  of 
proposed  rulemaking  and  public 
comment  period,  and  possibly  a  public 
hearing.  The  eimendment  being 
presented  here  does  not  include  the  bulk 
loading  of  coal  at  Anchorage  A. 

One  of  the  commenters  has 
recommended  that  either  the  existing  or 
the  expanded  anchorage  include 
separately  delineated  anchorages  within 
the  broader  anchorage  boundaries. 
These  separate  anchorages  would 
essentially  constitute  liberally  designed 
vessel  swing  circles,  the  purpose  being 
to  anchor  vessels  well  away  from  the 
overall  anchorage  boundaries,  and  thus 
shoaling  areas,  and  also  to  better 
control  the  density  and  spacing  of 
tankers  within  the  anchorage.  This,  it  is 
suggested,  would  create  the  spacing 
needed  to  ensure  safe  barge  and  vessel 
movements  and  would  also  provide  a 
margin  of  safety  in  the  eventuality  a 
vessel  drags  anchor  or  loses  power 
while  underway.  Essentially,  present 
use  of  the  anchorage  employs  such  an 
approach,  although  separate  swing 
circles  are  not  laid  out  on  the  chart 
depiction  of  the  anchorage.  The  vessel  is 
directed  by  the  Captain  of  the  Port 
Philadelphia  to  the  anchorage.^ 
position  for  anchoring  is  chosen  by  the 
vessel's  pilot  based  on  considerations 
similar  to  the  above.  The  vessel's 
position  within  the  anchorage  is  then 
reported  to  the  Captain  of  the  Port  The 
problem  with  the  proposed  delineated 
sub-anchorages  is  the  proposal's 
inherent  rigidity.  Better  use  of  the  space 
due  to  changing  conditions  or  the 
various  sizes  of  vessel  would  be 
difficult,  if  not  impossible,  in  the  face  of 
separate  anchorages,  depicted  as 
circles,  shown  within  the  broader 
anchorage  area  drawn  on  charts.  The 
desired  end,  a  safely  managed 
anchorage,  can  be  attained  using 
presently  available  and  practised 
control  measures,  and  without  the 
unnecessary  rigidity  posed  by  the 
recommendation.     * 

Another  commenter  pointed  to  the 
"proximity"  of  the  expanded  anchorage 
to  the  main  ship  channel  (Brandywine 
Channel).  This  proximity  is  more 
apparent  than  real.  While  the  actual 
distance  between  the  channel  and  the 
anchorage  does  decrease  from  about 
5,400  yards  to  4,000  yards  (two  nautical 
miles),  the  more  important  consideration 
is  position.  The  expanded  anchorage  is 
parallel  to  the  Brandywine  Channel  and 
the  lower  part  of  the  anchorage  is 


westeriy  of  Brown  Shoal.  This  channel 
entrance  is  basically  straight  on  an 
inbound  course  to  the  northnorthwest 
from  the  entrance  to  the  Bay.  For  an 
upbound  vessel  to  wander  into  the 
anchorage  would  require  a  significant 
error  to  the  west,  the  kind  of  piloting 
error  that  is  highly  unlikely.  "The 
downbound  vessel  is  even  more 
constrained  by  shoals  to  the  right 
(southwest)  of  the  channel  between  the 
anchorage  and  the  channel.  At  the 
channel  entrance  a  significant  course 
error  of  almost  90  degrees  would  be 
required  to  mistakenly  enter  the 
southeasterly  comer  of  the  anchorage. 

Other  commenters  expressed  the 
position  that  the  total  number  of  vessels 
in  the  existing  anchorage  and  within  the 
Delaware  Bay  and  River  should  be 
strictly  limited  and  controlled.  This 
would  include  the  scheduling  of  vessels 
so  that  congestion  did  not  occur.  Vessels 
arrive  at  the  Delaware  Bay  from 
practically  every  major  seaport  nation  in 
the  world.  Bulk  oil  is  only  one  of  the 
many  conunodities  moved  through  the 
ports  along  the  Delaware  River.  Millions 
of  tons  of  dry  and  general  cargo,  from 
containerized  to  dry  bulk  (grain,  coal 
etc.),  pass  through  the  area  each  year. 
Moreover,  Delaware  Bay  and  the 
Chesapeake-Delaware  Canal  are  part  of 
the  Intracoastal  Waterway,  a  major 
protected  route  for  thousands  of  barges, 
small  commercial  coastal  vessels  and 
recreational  craft  each  year.  Scheduling 
the  Delaware  Bay  and  River  and  all  the 
associated  port  facilities  of 
Pennsylvania,  New  Jersey,  Delaware 
(and  even  some  of  Maryland  and 
Virginia)  would  be  a  monumental  task. 
Of  course,  free  enterprise  would  be 
drastically  affected  and  some 
businesses  would  eventually  suffer  from 
vessel  entry,  lay-over,  lay-up.  intra- 
harbor  movement  and  exit  decisions 
having  far  reaching  economic  impacts 
throughout  the  port  and  inland  service 
areas.  There  are  lesser  measures,  such 
as  controlling  vessel  movements  at  the 
entrance  to  Ae  Bay  and  even  within  the 
Bay  and  River.  This  would  be  a  Vessel 
Traffic  Service  (VTS).  The  need  for  such 
a  VTS  has  been  studied  by  the  Coast 
Guard  at  least  three  times  since  1973. 
including  a  public  hearing  held  in 
Philadelphia  in  1977.  The  conclusion 
arrived  at  subsequent  to  these  studies 
has  been  that  other  measures,  such  as 
changes  or  improvements  to  aids  to 
navigation,  were  effective  and  less 
costly  than  a  VTS.  Some  of  these 
changes  and  improvements  have 
already  been  implemented. 

One  commenter  stated  that  the  Coast 
Guard  should  not  proceed  with 


enlarging  the  anchorage,  but  should 
instead  develop  a  better  alternative.  The 
issue  of  not  enlarging  the  anchorage 
("No  Action")  was  addressed  in  the 
Environmental  Assessment  (EA),  which 
concluded  that  the  present  risk  of  a 
collision,  ramming  or  grounding  with 
resultant  spill  was  unacceptable  when 
the  option  of  expanding  the  anchorage 
was  available.  Several  other 
alternatives,  including  a  ban  on 
lightering,  were  examined  and  were 
found  to  be  either  less  cost  effective, 
potentially  more  damaging  to  the 
environment,  and/or  infeasible  at  this 
time. 

A  question  was  asked  concerning  why 
the  safety  ("mitigating")  measures 
discussed  in  the  EA  (increased 
monitoring  of  lightering,  improved  aids 
to  navigation  in  Delaware  Bay, 
additional  spill  contaiimient/cleanup 
equipment)  have  not  been  implemented. 
Improved  aids  to  navigation  are  being 
implemented  in  the  Delaware  Bay. 
Additional  Coast  Guard  owned 
containment/cleanup  equipment  and 
increased  monitoring  activity  will  not  be 
funded  in  the  near  future  due  to  budget 
constraints. 

A  request  was  also  made  for  the 
Coast  Guard  to  take  a  more  active  role 
in  supervising  the  lightering  operation. 
The  25  year  histoiy  of  Ughtering  in 
Delaware  Bay  has  shown  the  lightering 
crews  to  be  very  competent  and  not  in 
need  of  outside  supervision.  The  Coast 
Guard  feels  that  the  present  level  of 
monitoring  is  adequate;  if  spill  rates 
increase  to  unacceptable  levels, 
increased  monitoring  or  supervision 
would  be  reconsidered  at  that  time. 

Another  person  expressed  the  fear 
that  the  anchorage  enlargement  would 
lead  to  an  increase  in  refinery  capacity 
in  the  Wilmington-Philadelphia  area, 
which  would  bring  about  more  oil  traffic 
and  spills.  The  Coast  Guard  EA 
determined  that  the  growth  of  lightering 
is  dependent  on  an  increase  in  refinery 
activity  and  not  vice  versa,  and  that  any 
significant  expansion  of  refinery 
capacity  in  this  area  is  very  unlikely  due 
to  strong  economic  and  environmental 
disincentives. 

The  question  was  raised  as  to  why  an 
Environmental  Impact  Statement  (EIS) 
was  not  prepared  for  the  project.  The 
reason  given  in  the  EA  was  that  there 
was  a  very  low  probability  of  significant 
environmental  impacts  from  the 
proposed  anchorage  enlargement.  This 
conclusion  was  based  on  the  lightering 
operations  excellent  safety  record,  a 
sharp  decrease  in  lightering  activity  for 
the  foreseeable  future,  improved  tanker 
and  navigational  safety  features,  and 
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the  development  of  oil  spill  contingency 
plans  by  the  oil  companies  and  the 
Coast  Guard. 
Summary  of  Final  Evaluation 

The  regulations  have  been  evaluated 
mider  E.0. 12291  and  the  Department  of 
Transportation  Order  2100.5.  "Policies 
and  Procedures  for  Simplification, 
Analysis  and  Review  of  Regulations," 
dated  May  22. 1980,  and  have  been 
determined  not  to  be  major  and  to  be 
nonsignificant  The  expansion  of  an 
anchorage  does  not  involve  impacts  on 
competition,  businesses.  State  or  local 
government  or  the  regulations  of  other 
programs  and  agencies.  Because  of  this, 
no  evaluation  has  been  prepared. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  groimds. 

PART  110— ANCHORAGE 
REGULATIONS 

Final  Regulations 

In  consideration  of  the  foregoing.  Part 
110  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  by  revising 
S  110.157(a)(l]  to  read  as  follows: 

§  1 10.157    Delaware  Bay  and  River. 

(a)  The  anchorage  grounds.  (1) 
Anchorage  A  (tanker  lightering]  off  the 
entrance  to  Mispillion  River.  In 
Delaware  Bay  southwest  of  Brandywine 
Channel  beginning  at  latitude  38*53'57" 
N.,  longitude  75'08'00"  W.,  thence 
northwesterly  to  latitude  39°01'22"  N., 
longitude  75°13'25"  W..  thence 
southwesterly  to  latitude  39''00'4g"  N.. 
longitude  75*14'5r'  W..  thence 
southeasterly  to  latitude  38'53'22"  N.. 
longitude  75°09'26"  W.,  thence 
northeasterly  to  the  point  of  beginning. 
This  anchorage  is  for  the  specific 
purpose  of  allowing  deep  draft  tankers 
to  anchor  and  lighter  their  cargo  before 
proceeding  up  the  Delaware  River. 
Supervision  over  the  anchoring  of 
vessels  and  over  cargo  transfer 
operations  in  Anchorage  A  is  exercised 
by  the  Captain  of  the  Port  Philadelphia. 
"The  regulations  in  paragraphs  (b)(1)  and 
(b)(2)  of  this  section  do  not  apply  to  diis 
anchorage. 

(Sec.  7, 38  Stat.  1053  as  amended  (33  U.S.C 
471);  sec.  e(gXl).  80  Stat.  940  (4S  U.S.C 
1655(g)(1))  48  CFR  1.28(c)(1)) 

Dated:  April  3a  1982. 
J.  S.  Graoey, 
Commandtr,  Third  Coast  Guard  District 

[FR  Doc  82-12730  Filed  5-1I-8*:  •:«  an) 
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33  CFR  Part  117 
(CGD2  82-01] 

Drawbridge  Operations  Regulations; 
llusklngum  River,  Oliio 

aqency:  Coast  Guard,  DOT. 
action:  Final  rale. 

summary:  At  the  request  of  the  owner, 
the  Coast  Guard  is  changing  the 
regulations  governing  the  Consolidated 
Railroad  (Conrail)  Drawbridge  over  the 
Zanesville  Caned  at  Mile  T7M, 
Muskingum  River.  The  change  will 
require  advance  notice  for  opening  the 
draw.  The  effect  of  the  action  is  to 
relieve  the  bridge  owner  from  having  a 
person  constantly  available  to  open  the 
draw  while  providing  for  the  reasonable 
needs  of  navigation. 
EFFECTIVE  DATE:  )une  14, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
S.  W.  Thoroughman,  Chief,  Bridge 
Branch,  Room  400, 1430  Olive  Street  St 
Louis,  MO  63103  (314-425-4607). 
DRAFTINO  information:  The  principal 
persons  involved  in  drafting  this 
proposal  are:  S.  W.  Thoroughman, 
Project  Manager,  and  Lieutenant 
Commander  R.  A.  Knee,  U.S.  Coast 
Guard,  Project  Attorney,  c/o 
Commander,  Second  Coast  Goard 
District  1430  Olive  Street  St  Louis. 
Missouri. 

SUPPLEMENTARY  INFORMATION:  On  Jone 
19, 1981  the  Second  Coast  Guard  District 
published  a  Local  Notice  to  Mariners 
initiating  a  60-day  trial  period  on  July  1, 
1981  to  test  the  proposed  regulations.  On 
November  16, 1981  the  Coast  Guard 
published  a  Notice  of  Proposed 
Rulemalcing  (46  FR  56208)  concerning 
this  amendment.  The  proposed  rule 
included  a  requirement  that  the  owner 
of  the  drawbridge  maintain  operating 
machinery  in  a  serviceable  condition 
and  open  and  close  the  draw  at  frequent 
intervals  to  insure  satisfactory 
operation.  Upon  review,  this  provision 
has  been  stricken  from  the  final  rule  as 
unnecessary  because  the  duty  to 
maintain  the  draw  in  an  operable 
condition  is  implicit  in  the  statute  and 
regulations  governing  the  operation  of 
drawbridges  and  the  permit  authorizing 
the  existence  of  this  drawbridge.  In 
addition  subparagraphs  (ii)  and  (iii) 
have  been  reversed  in  order  to  place 
these  in  a  more  logical  order. 

Discussion  of  Connnents 

No  comments  were  received  in 
response  to  the  Notice  of  Proposed 
Rulemaking.  One  comment  was  received 
in  response  to  the  Local  Notice  to 
Mariners.  The  District  Engineer,  U.S. 
Army  Corps  of  Engineers,  Huntington 


District  suggested  that  the  regolation 
provide  for  the  emergency  opening  at 
the  draw.  A  requirement  that  in  case  of 
emergency,  the  draw  shall  be  opened 
promptly  opon  notification  was  indnded 
in  the  proposed  rule. 

This  final  regulation  has  previously 
been  determined  to  be  non-major  under 
Executive  Order  12291.  and  also  to  be 
nonsignificant  under  the  Policies  and 
Procedures  iot  Simplification.  Analysis, 
and  Review  of  Regulations  (DOT  Ovder 
2100.5  of  May  22, 1960).  The  final 
regulation  has  previously  been  certified 
under  Section  60S(b)  of  the  Regulatory 
Flexibility  Act  (94  Stat  1164)  at  46  FR 
56208  (November  16. 1981).  No 
information  has  been  received  wfaidi 
changes  those  determinations  and 
certification.  The  bridge  has  been 
opened  on  an  average  of  once  per  year, 
lliere  are  no  known  plans  for 
development  of  the  waterway  capacity 
which  would  increase  conunercial  usage 
or  otherwise  require  additional 
openings.  Presently  §  117.560(g)(5)  of 
Title  23,  Code  of  Federal  Regulations  is 
reserved.  This  regulation  will  amend 
that  section. 

List  of  Subfects  in  S3  CFR  Pact  117 

Bridges. 

PART  117— ORAWBRtOGE 
OPERATION  REGULATIONS 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33  of  the  Code  of  Federal 
Regulations  is  amended  by  revising 
S  117.5eO(g)(5)  to  read  as  follows: 

S  117.560    Mississippi  River  and  its 
uSMJiancs  ana  oinms;  Dnciges  wners 
constant  attendance  of  drawtenders  is  not 
required. 

*        •        •        •        • 

(g)  •  *  * 

(5)  Muskingum  River,  Ohio;  Conrail 
Kidge  across  the  Zanesville  Canal  The 
draw  shall  open  on  signal  Tuesday 
through  Friday  if  the  Conrail  office  is 
notified  by  12:01  pjn.  on  day  preceding 
the  day  and  time  the  opening  is 
required.  For  openings  Saturday  throogh 
Monday,  the  Conrail  office  shall  be 
notified  by  12:01  p.m.  on  Friday 
specifying  which  day  and  time  the 
opening  is  required.  In  case  of 
emergency,  the  draw  shall  be  open  as 
soon  as  possible 

(33  U.S.C.  499.  49  U.S.C.  1655(8X2):  4B  CFR 
1.46(c)(5),  33  CFR  1.05-l(g)(3)J 

Dated:  April  29, 1982. 
T.  H.  RuttlMige, 

Admiral.  US.  Coast  Guard  Acting  Diatria 
Coaanaudar. 
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33  CFR  Parts  166  and  209 
(C6D  ai-040] 

Shipping  Safety  Fairways,  Adoption  of 
Corps  of  Engineers'  Designations 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  This  final  rule  adopts  certain 
shipping  safety  fairway  regulations 
which  were  originally  promulgated  by 
the  U.S.  Army  Corps  of  Engineers  (COE) 
In  33  CFR  209.135  and  moves  them  to 
new  33  CFR  Part  166.  There  will  be  no 
changes  to  the  fairway  arrangements  by 
this  adoption. 

Fairways  were  established  in  the  Gulf 
of  Mexico  by  the  COE  to  preserve  areas 
for  safe  navigation.  Fairways  are  areas 
where  no  permits  for  off-shore 
structures  were  issued.  In  1978.  the  Ports 
and  Waterways  Safety  Act  (PWSA)  was 
amended  to  delegate  authority  for 
designating  fairways  to  the  Department 
of  Transportation  and  the  Coast  Guard. 
This  administrative  action  merely  moves 
the  existing  COE  Gulf  fairways  in  33 
CFR  209.135  to  new  33  CFR  Part  166. 
EFFECTIVE  DATE:  These  rules  are 
effective  May  13,  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Young,  Office  of  Navigation 
(G-NSR),  Room  1402.  U.S.  Coast  Guard 
Headquarters,  2100  Second  St.,  SW.. 
Washington.  D.C.  20593  (202-426-4958). 
SUPPLEMENTARY  INFORMATION:  The 
Coast  Guard  has  determined  for  good 
cause  that  a  notice  of  proposed 
rulemaking  (NPRM)  is  unnecessary  and 
that  these  rules  shall  be  effective  upon 
publication  as  per  5  U.S.C.  553(b)(3)(B)     . 
and  (d)(3). 

These  rules  merely  adopt  rules 
currently  in  effect  in  33  CFR  209.135  and 
places  them  in  new  33  CFR  Part  166. 
There  have  been  no  changes  to  the 
existing  fairway  arrangement.  This 
action  was  made  necessary  by  the  Ports 
and  Waterways  Safety  Act  (PWSA) 
which  delegates  the  authority  for  the 
establishment  of  fairways  to  the 
Department  of  Transportation  and  the 
Coast  Guard. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  rulemaking  are:  Mr. 
Christopher  Young.  Project  Manager, 
Office  of  Navigation,  and  Lieutenant 
Michael  Tagg,  Project  Attorney.  Office 
of  Chief  Counsel. 

Discussion  of  Regulations 

Background 

A  shipping  safety  fairway  is  a 
designated  area  of  a  waterway  where 
no  fixed  structures  are  permitted  to  be 


erected.  It  increases  navigation  safety 
by  insuring  that  an  obstruction-free 
route  is  available  to  vessel  traffic 
transiting  the  vicinity. 

The  existing  shipping  safety  fairways 
in  the  Gulf  of  Mexico  are  described  in  33 
CFR  209.135.  They  were  established  by 
the  U.S.  Army  Corps  of  Engineers  under 
authority  granted  by  the  Outer 
Continental  Shelf  Lands  Act  (67  Stat. 
463:  43  U.S.C.  1333(e))  to  issue  permits 
for  structures  on  the  OCS.  In  the 
interests  of  safe  navigation,  the  Corps 
promulgated  regulations  to  designate 
specific  fu-eas  in  which  no  permits 
would  be  issued. 

In  the  Gulf  of  Mexico,  there  are  over 
800  miles  of  2-mile  wide  fairways,  some 
of  which  are  over  100  miles  out  into  the 
Gulf.  They  were  established  by  the 
Corps  between  1948  and  1968  (with  a 
few  subsequent  amendments)  to  reduce 
the  risk  of  collision  between  vessels  and 
the  growing  number  of  off-shore  drilling 
structures.  Many  interests,  including  oil 
companies,  maritime  associations, 
shipping  companies,  and  government 
agencies,  participated  in  the 
development  of  the  fairway  system. 

In  1978,  the  Ports  and  Waterways 
Safety  Act  (PWSA)  (Pub.  L  95-474;  92 
Stat.  1473;  33  U.S.C.  1223(c))  was 
amended  to  delegate  authority  to  the 
Department  of  Transportation  and  the 
Coast  Guard  to  establish  vessel  routing 
measures,  including  fairways  and 
fairway  anchorages.  The  PWSA 
authority  to  establish  vessel  routing 
measures  is  only  to  be  exercised  after  a 
study  into  the  need  for  designated  safe 
access  routes  due  to  traffic  density  and 
use  conflict. 

The  mandated  study  was  initiated  by 
notice  on  April  16. 1979  (44  FR  22543). 
and  modified  on  January  31. 1980  (45  FR 
7027).  Study  results  for  the  ports  along 
the  coast  of  the  Gulf  of  Mexico  were 
published  in  the  Federal  Register  on 
October  8. 1981  (48  FR  49989).  The  study 
for  that  region  found  strong  public 
approval  of  the  current  system  of 
fairways  in  the  Gulf  of  Mexico  and 
recommended  that  the  existing  Corps  of 
Engineers  fairways  be  adopted  under 
PWSA  authority.  No  major  widening  or 
lengthening  of  die  fairways  was 
proposed.  The  study  report  said,  in  part: 
"Experience  with  these  fairways  over 
the  last  fifteen  years  has  shown  them  to 
be  an  effective  routing  measure  in 
reducing  the  risk  of  vessel/structure 
collisions"  (46  FR  49990).  However, 
some  minor  modifications  and  additions 
are  expected  iii  future  proposals  based 
on  the  study. 

In  order  to  implement  the  PWSA.  and 
the  Port  Access  Route  study 
recommendations,  the  Coast  Guard  has 
worked  with  the  Corps  of  Engineers  to 


coordinate  the  transfer  of  authority  over 
shipping  safety  fairways  in  the  Gulf  of 
Mexico.  Although  it  will  be  the 
responsibiUty  of  the  Coast  Guard  to 
designate  fairways,  it  will  continue  to  be 
the  responsibility  of  the  Corps  to  enforce 
the  regulation  by  denying  permits  for 
structures  in  the  defined  areas. 

The  Coast  Guard  is  publishing  these 
regulations  as  new  Part  166  of  Title  33. 
Code  of  Federal  Regulations.  All 
responsibilities  in  33  CFR  209.135  which 
are  not  included  under  Coast  Guard 
authority  granted  by  PWSA  and 
adopted  in  this  action  (i.e..  permit- 
issuing  procedures)  will  remain  with  the 
Corps  of  Engineers.  Those  regulations 
which  remain  in  33  CFR  209.135  and  are 
dupHcative  of  the  Coast  Guard  fairway 
designations  are  expected  to  be  deleted 
by  the  Corps  of  Engineers. 

The  following  changes  have  been 
made  in  the  text  of  the  COE  regulations 
in  this  adoption  to  reflect  the  changes  in 
administration  of  these  rules: 

1.  Section  209.135  has  been  moved  to 
§  166.200. 

2.  In  paragraph  (b)(1)  a  cross  reference 
to  COE  permit  requirements  has  been 
added,  and  the  words  "Department  of 
the  Army"  have  been  deleted. 

3.  In  paragraph  {b)(2)  the  words 
"Department  of  the  Army  may  permit" 
have  been  deleted. 

4.  In  paragraph  {b)(2)(i)  the  words 
"district  engineer"  are  changed  to  read 
"Corps  of  Engineers." 

5.  In  paragraph  (b)(2)(ii)  the  words  "at 
least  500  feet  from"  are  changed  to 
"outside  of." 

6.  Old  subparagraph  (iv)  is  deleted, 
following  subparagraphs  are  re- 
numbered. 

7.  Old  paragraph  (b)(2)(v)  is  deleted; 
following  subparagraphs  are  re- 
numbered. 

8.  In  paragraph  (b)(3)  the  words 
"Department  of  the  Army"  are  deleted. 

9.  In  paragraph  (c)  the  words 
following  "interested  parties"  are 
changed  to  read  "in  accordance  with  92 
Stat.  1473.  33  U.S.C.  1223(c)." 

Regulatory  Analysis 

These  regulations  have  been 
evaluated  under  EO.  12291  and  D.O.T. 
Order  2100.5.  "PoUcies  and  Procediu^s 
for  Simplification.  Analysis,  and  Review 
of  Regulations,"  dated  May  22. 1980.  and 
have  been  determined  to  be  neither 
significant  nor  major. 

The  Corps  of  Engineers  originally 
developed  these  fairways  under  its 
permit-issuing  authority  to  control 
structures  on  the  waterways  and 
promote  navigation  safety.  The  Ports 
and  Waterways  Safety  Act  (PWSA) 
specifically  delegates  fairways 
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designation  authority  to  the  Department 
in  which  the  Coast  Guard  is  operating. 
The  present  action  will  merely  adopt  the 
existing  fairways  in  the  Gulf  of  Mexico. 

Use  of  fairways  is  not  mandatory. 
However,  vessel  operators  may  choose 
fairways  as  a  more  efficient  and  safe 
way  of  navigating  through  an  area 
congested  with  platforms  and  artificial 
islands. 

The  presence  of  fairways  can  interfere 
with  "direct  drilling"  of  wells  for  oil  and 
gas.  In  many  cases,  "slant"  or 
"directional"  drilling  can  be  reasonably 
substituted  for  "direct  drilling,"  though 
at  a  higher  cost.  The  mai^ginal  cost  of 
substitution  can  only  be  reasonably 
calculated  on  an  ad  hoc  basis.  This 
marginal  cost  depends  heavily  on:  (1) 
Geological  survey  data;  (2)  estimated 
natural  resource  quantities;  and  (3) 
resource  location.  The  cost  of 
directional  drilling  can  range  from  40% 
to  50%  over  the  cost  of  a  direct,  vertical 
drilling  operation. 

By  comparison,  the  damage  to  a 
vessel  caused  by  a  vessel/structure 
casualty  can  range  from  $10,000  to 
$10,000,000.  In  addition,  there  may  be 
injuries  or  loss  of  life,  and 
environmental  damage  due  to  pollution. 
While  the  likelihood  of  such  incidents 
cannot  be  established,  fairways  aid  in 
reducing  the  risk  of  such  incidents  by 
providing  efficient  and  safe  routes  for 
navigating  through  an  area  congested 
with  platforms  and  artificial  islands. 

In  a  situation  where  the  marginal  cost 
of  "slant  drilling"  outweighs  benefits  of 
having  fairways  at  a  specific  site, 
changes  to  specific  segments  of  a 
fairway  can  be  made  where  necessary. 
The  current  fairway  system  as  adopted 
is  not  now  a  controversial  means  of 
maintaining  safe  navigation,  as 
concluded  by  the  Port  Access  Route 
Study  Report  published  on  October  8, 
1981,  in  46  FR  49989. 

Regulatory  Flexibility  Analysis 

These  rules  are  exempted  from  the 
requirements  as  set  forth  in  the 
Regulatory  Flexibihty  Act  (sec.  603,  Pub. 
L  96-354;  5  U.S.C.  603(a))  because  an 
NPRM  is  not  required  under  5  U.S.C. 
553.  This  administrative  action  merely 
adopts  existing  regulations  in  33  CFR 
209.135  and  places  them  in  new  part  33 
CFR  Part  166  without  substantive 
change. 

List  of  Subjects  in  33  CFR  Part  168 

Anchorage  grounds.  Navigation 
(water). 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend 
Subchapter  P,  chapter  I  of  Title  33  of  the 


Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  A  new  Part  166  is  added  to  read  as 
follows: 

PART  166— SHIPPING  SAFETY 
FAIRWAYS 

166.100    [Reserved] 
166.200    Shipping  safety  fairways  and 
anchorages.  Gulf  of  Mexica 
Authority:  Sec  4(c),  Pub.  L  95-474.  92  Stat 
1473  (33  U.S.C  1223);  49  CFR  1.4e(n)I4). 

S  166.100    [fteMTved] 

{166.200    Shipping  safety  fairways  and 
anchorage  areas.  Gulf  of  Mexico. 

(a)  Purpose.  Fairways  and  anchorage 
areas  as  described  in  this  section  are 
established  to  control  the  erection  of 
structures  therein  to  provide  safe 
approaches  through  oil  fields  in  the  Gulf 
of  Mexico  to  entrances  to  the  major 
ports  along  the  Gulf  Coast. 

(b)  Permits.  (1)  Department  of  the 
Army  Permits  are  required  pursuant  to 
law  (30  StaL  1151;  33  U.S.C  403  and  92 
Stat.  635;  43  U.S.C.  1333(e))  for  work  or 
structures  in  the  Gulf  of  Mexico  in 
coastal  waters  and  the  waters  covering 
the  Outer  Continental  Shelf.  Permit 
requirements  are  described  in  Corps  of 
Engineers  regulations,  33  CFR  Parts  320- 
330.  The  erection  of  structures  will  not 
be  permitted  in  the  areas  designated  as 
fairways  since  structures  located  therein 
would  constitute  obstructions  to 
navigation,  except  that  the  temporary 
placement  of  anchors  may  be  allowed 
by  these  regulations. 

(2)  Temporary  anchors  and  attendant 
cables  or  chains  for  floating  or 
semisubmersible  drilling  rigs  may  be 
placed  within  a  fairway  provided  the 
following  conditions  are  met: 

(i)  The  installation  of  anchors  within 
fairways  to  stabilize  semisubmersible 
drilling  rigs  must  be  temporary  and  shall 
be  allowed  to  remain  only  120  days. 
This  period  may  be  extended  by  the 
Corps  of  Engineers  provided  reasonable 
cause  for  such  extension  can  be  shown 
and  the  extension  is  otherwise  justified. 

(ii)  Drilling  rigs  must  be  outside  of  any 
fairway  boundary  to  whatever  distance 
is  necessary  to  insure  that  minimum 
clearance  over  an  anchor  line  within  a 
fairway  will  be  125  feet. 

(iii)  No  anchor  buoys  or  floats  or 
related  rigging  will  be  allowed  on  the 
surface  of  the  water  or  to  a  depth  of  125 
feet  from  the  surface,  within  a  fairway. 

(iv)  Navigation  aids  or  danger 
markings  must  be  installed  as  required 
by  the  U.S.  Coast  Guard. 

(3)  Permits  for  the  erection  of 
structures  within  an  area  designated  as 
an  anchorage  area  may  be  granted,  but 


the  number  of  structures  will  be  limited 
by  spacing,  as  follows:  The  center  of  a 
structiu«  to  be  erected  shall  be  not  less 
than  two  (2)  nautical  miles  from  the 
center  of  any  existing  structure,  in  a 
drilling  or  production  complex, 
associated  structures  shall  be  as  close 
together  as  practicable  having  due 
consideration  for  the  safety  factors 
involved.  A  complex  of  associated 
'Structures,  when  connected  by 
walkways,  shall  be  considered  one 
structure  for  the  purposes  of  spacing.  A 
vessel  fixed  in  place  by  moorings  and 
used  in  conjunction  with  the  associated 
structures  of  a  drilling  or  production 
complex,  shall  be  considered  an 
attendant  vessel  and  its  extent  shall 
include  its  moorings.  When  a  drilling  or 
production  complex  includes  an 
attendant  vessel  and  the  complex 
extends  more  than  five  hundred  (500) 
yards  from  the  center  of  the  complex,  a 
structure  to  be  erected  shall  be  not 
closer  than  two  (2)  nautical  miles  from 
the  near  outer  limit  of  the  complex  An 
underwater  completion  installation  in  an 
anchorage  area  shall  be  considered  a 
structure  and  shall  be  marked  with  a 
lighted  buoy  as  approved  by  the  United 
States  Coast  Guard. 

(c)  Modification  of  the  areas.  The 
fairways  and  anchorage  areas  are 
subject  to  modification  but  only  after 
due  notification  and  consideration  of  the 
views  of  interested  parties,  in 
accordance  with  92  Stat  1473: 33  U.S.C 
1223(c). 

PART  209— ADMINISTRATIVE 
PROCEDURE 

S  209.135    [Amended] 

Z  New  Part  166  is  further  amended  by 
redesignating  §  209.135(d)  as 
S  166.200(d). 

Dated:  April  5. 1982. 

R.  A.  Bauman, 

Rear  Admiral,  Coast  Guard  Chief.  Off  toe  of 
Navigation. 

|FR  Doc  12-12865  Filed  S-11-82;  8:45  ami 
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Saint  Lawrence  Seaway  Devetopment 
Corporation 

33  CFR  Part  401 

Pertattiee— Violations  of  Seawray 
Regulations  and  Assessment, 
Mitigation  or  Remission  of  Penalties 

AGENCY:  Saint  Lawrence  Seaway 
Development  Corporation,  DOT. 
action:  Final  rule. 

summary:  The  Saint  Lawrence  Seaway 
Development  Corporation  is  amending 
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Subpart  B — Penalties — Violations  of 

Seaway  Regulations,  and  Subpart  C — 

Assessment,  Mitigation  or  Remission  of 

Penalties,  to  reflect  changes 

necessitated  by  the  enactment  of  the 

Port  and  Tanker  Safety  Act  of  1978  and 

the  subsequent  delegation  of  authority 

to  the  Administrator  of  the  Saint 

Lawrence  Seaway  Development 

Corporation. 

EFFECTIVE  DATE:  May  13,  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frederick  A.  Bush,  General  Counsel, 

(315  764-3245). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  IS,  1982,  the  Seaway 
Corporation  published  in  the  Federal 
Register  (47  FH  11039)  proposed 
amendments  to  Subparts  B  and  Subpart 
C  for  the  reasons  set  forth  in  the 
summary. 

No  comments  were  submitted  in 
response  to  the  notice  of  proposed 
rulemaking. 

On  October  17, 1978,  the  Port  and 
Tanker  Safety  Act  of  1978  was  enacted, 
amending  the  Ports  and  Waterways 
Safety  Act  of  1972.  On  July  21, 1980,  a 
Delegation  of  Authority  to  the 
Administrator  of  the  Saint  L,awrence 
Seaway  Development  Corporation  from 
the  Secretary  of  Transportation  was 
published  in  the  Federal  Register  (45  FR 
48630).  This  delegated  certain 
procedural  functions  vested  in  the 
Secretary  of  Transportation  by  the  Port 
and  Tanker  Safety  Act  of  1978,  and 
related  to  the  power  to  issue  and 
enforce  regulations  and  conduct 
investigations  under  the  Act  with 
respect  to  the  Saint  Lawrence  Seaway. 
As  a  result,  §  401.101,  Criminal  Penalty, 
and  §  401.102,  Civil  Penalty  of  Subpart 
B.  are  amended  to  reflect  that  a  fine  of 
not  less  than  $5,000  is  eliminated  as  a 
criminal  penalty  for  violation  of  a 
Seaway  Regulation.  Provision  is  also 
made  for  penalties  for  any  person  who 
uses  a  dangerous  weapon  or  engages  in 
conduct  that  causes  or  tlveatens  bodily 
injury  to  any  ofHcer  authorized  to 
enforce  the  provisions  of  this  Act  or  the 
regulations  issued  hereunder.  The  civil 
penalty  for  violation  of  a  Seaway 
Regulation  is  increased  from  $10,000  to 
$25,000.  Also,  §  401.201(a)  and  S  401.202 
of  Subpart  C  are  amended  to  reOect  the 
new  delegation  of  authority  under  the 
Port  and  Tanker  Safety  Act. 

The  Saint  Lawrence  Seaway 
Development  Corporatioa  certifies  that 
for  the  purpose  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354)  this  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  Seaway  Regulations  relate 


to  the  activities  of  commercial  users  of 
the  Seaway,  the  vast  majority  of  whom 
are  foreign  vessel  operators,  and 
therefore  any  resulting  costs  will  be 
borne  primarily  by  foreign  vessels.  On 
the  other  hand,  the  economic  benefits 
derived  from  a  safe  and  efficiently 
operated  St.  Lawrence  Seaway  are 
considerable.  Finally,  the  Corporation 
has  determined  that  this  rulemaking  is 
not  a  major  Federal  action  affecting  the  ■ 
quality  of  the  human  environment  under 
the  National  Environmental  Policy  Act 
and  therefore  an  environmental  impact 
statement  is  not  required.  Furthermore, 
it  is  not  a  major  rule  under  Executive 
Order  12291.  as  noted  in  the  DOT  Semi- 
Annual  Regulations  Agenda  and  Review 
List  published  in  the  Federal  Register 
October  1. 1981.  nor  a  significant  rule 
under  DOT  Regulatory  Policies  and 
Procedures,  44  FR  11034.  for  the  same 
reason. 

List  of  Subjects  in  33  CFR  Fart  401 

Hazardous  materials  transportation. 
Navigation  (water).  Penalties.  Radio. 
Reporting  requirements.  Vessels. 
Waterways. 

Accordingly,  the  Saint  Lawrence 
Seaway  Development  Corporation  is 
amending  Title  33  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  401— SEAWAY  REGULATIONS 
AND  RULES 

Subpart  B— Penalties— Violations  of 
Seaway  Regulations 

1.  Section  401.101  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§401.101    Criminat  penalty. 

(a)  A  person  who  willfully  and 
knowingly  violates  a  regulation  shall  be 
fined  not  more  than  $50,000  for  each 
violation  or  imprisoned  for  not  more 
than  five  years,  or  both,  and  any  person 
who,  in  the  willful  and  knowing 
violation  of  this  Act  or  any  regulation 
issued  hereunder,  uses  a  dangerous 
weapon,  or  engages  in  conduct  that 
causes  bodily  injury  or  fear  of  imminent 
bodily  injury  to  any  officer  authorized  to 
enforce  the  provisions  of  this  Act  or  the 
regulations  issued  hereunder,  shall,  in 
lieu  of  the  penalties  prescribed  in  this 
paragraph  be  fined  not  more  than 
$100,000  or  imprisoned  for  not  more  than 
ten  years,  or  both. 

2.  Section  401.102  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 


liable  to  a  civil  penalty  of  not  more  than 
$25,000. 


§401.102    CMIi 

(a)  A  person,  as  described  In 
S  401.101(b),  who  violates  a  regulation  is 


Subpart  C— Assesament,  Mitigation  or 
Remission  of  Penalties. 

3.  Section  401.201  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§401.201    Delegation  of  authority. 

(a)  The  Secretary  of  Transportation, 
by  49  CFR  1.52(a)  has  delegated  to  the 
Administrator  of  the  Saint  Lawrence 
Seaway  Development  Corporation  the 
authority  vested  in  him  under  sections  4. 
5,  6,  7,  8, 12  and  13  of  SEC.  2  of  the  Port 
and  Tanker  Safety  Act  of  1978.  Pub.  L 
95-474  (92  Stat.  1471).  as  it  pertains  to 
the  operation  of  the  Saint  Lawrence 
Seaway. 

4.  Section  401.202  is  revised  to  read  as 
follows: 

§401.202    Statute  providing  for 
assessment  mitigation  or  remission  of  dyM 
penalties. 

Section  13  of  SEC.  2  of  the  Port  and 
Tanker  Safety  Act  of  1978  authorizes  the 
assessment  and  collection  of  a  civil 
penalty  of  not  more  than  $25,000  from 
anyone  who  violates  a  regulation  issued 
under  that  section. 

(68  Stat.  93-96.  33  U.S.C.  981-99a  as 
amended;  and  sees.  12  and  13  of  SEC.  2  of 
Pub.  L  95-474,  92  Stat  1471) 

Issued  at  Washington.  D.C  on  May  7, 1982. 
Saint  Lawrence  Seaway  Development 
Corporation.  ' 

D.  W.  Oberlin, 
A  dminisUator. 

|FR  Doc.  S2-1307S  Rled  S-l^-Sfc  S?«S  amf 
BHXINQ  COOC  4t10.«1-M 


DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  655, 656, 657, 658,  and 
660 

International  Education  Programs; 
Correction 

agency:  Education  Department. 
action:  Final  rule;  Correction. 

summary:  On  April  1. 1982  final 
regulations  were  published  for  the 
International  Education  lYograms  (47  FR 
14114-14126).  Several  technical  errors 
were  made  in  the  Summary  of 
Comments  and  Responses  section  of  the 
preamble. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Richard  T.  Thompson,  202-245-2356. 
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The  errors  are  corrected  to  read  as 
follows: 

1.  On  page  14114,  second  column,  first 
paragraph  of  the  Summary  of  Comments 
and  Responses,  the  last  sentence  is 
changed  to  read,  "The  old  section 
numbers  are  followed  by  the  new 
section  nimibers  in  parentheses." 

2.  On  page  14115,  first  column,  sixth 
paragraph,  second  line,  the  section 
number  §  657.33(c)  is  changed  to  read 
§  657.40(b). 

3.  On  page  14115,  first  column,  last 
paragraph,  last  line,  the  section  number 
§  656.10(a)(3)  is  changed  to  read 

S  656.10(a)(2). 

4.  On  page  14115,  third  column,  the 
fourth  paragraph  is  changed  to  read  as 
follows:  Response.  Section  658.36  is 
deleted  The  duration  of  a  project  is 
covered  by  Direct  Grant  Programs,  34 
CFR  75.250. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.015,  International  Studies  Centers 
and  Foreign  Language  and  Area  Studies 
Fellowships:  84.016,  International  Studies 
Program  and  84.017,  Foreign  Language  and 
Area  Studies  Research) 

Dated:  May  3, 1982. 
Daniel  Oliver, 

General  Counsel. 

[FR  Doc.  82-12979  Filed  5-12-82:  8:45  am] 
BILUNG  OOOE  4000-01-11 


ENVIROMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-S-FRL-2072-S] 

Approval  and  Promulgation  of 
implementation  Plans;  Indiana 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rulemaking. 

summary:  The  EPA  today  is  approving  a 
revision  to  the  Vigo  County,  Indiana 
sulfur  dioxide  (SOi)  State 
Implementation  Plan  (SIP).  Indiana 
submitted  this  revision  in  response  to 
Part  D  of  the  Clean  Air  Act  (CAA).  EPA 
proposed  approval  of  this  revision  on 
September  1, 1981  (46  FR  43855), 
received  comments  imm  six  groups,  and 
is  responding  to  their  comments  in 
today's  notice. 

EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  May  13, 1982. 
ADOREStES:  Copies  of  this  revision  to 
the  Indiana  SIP  are  available  for 
inspection  at:  The  Office  of  the  Federal 
Register.  1100  L  Street,  NW.,  Room  8401, 
Washington,  D.C.  20408. 

Copies  of  the  SIP  revision,  public 
comments  on  the  notice  of  proposed 
rulemaking  and  other  materials  relating 


to  this  rulemaking  are  available  for 
inspection  at  the  following  addresses:  (It 
is  recommended  that  you  telephone 
Robert  B.  Miller  at  (312)  888-6031  before 
visiting  the  Region  V  Office). 
Environmental  Protection  Agency, 

Region  V,  Air  Programs  Branch,  230 

South  Dearborn  Street,  Chicago, 

Illinois  60604 
Enviroimiental  Protection  Agency, 

Public  Information  Reference  Unit  401 

M  SMeei,  SW.,  Washington,  D.C 

20460 
Indiana  Air  Pollution  Control  Division, 

Indiana  State  Board  of  Health,  1330 

West  Michigan  Street,  Indianapolis, 

Indiana  48206 
Air  Pollution  Control,  Vigo  County 

Health  Department,  120  S.  SevenUi 

Street  Terre  Haute,  Indiana  47807 
FOR  FURTHER  INFORMATION  CONTACT! 
Robert  B.  Miller,  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  V,  Chicago,  Illinois  60604,  (312) 
886-6031. 

SUPPLEMENTARY  INFORMATION:  On 
March  3, 1978  (43  FR  8962)  and  on 
October  5, 1978  (43  FR  45993),  pursuant 
to  the  requirements  of  Section  107  of  the 
CAA,  EPA  designated  certain  areas  in 
each  Region  V  State  as  nonattainment 
with  respect  to  the  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
total  suspended  particulates  (TSP),  SO*, 
carbon  monoxide,  ozone,  and  nitrogen 
dioxide. 

Part  D  of  the  CAA  requires  each  State 
to  revise  its  SIP  to  meet  specific 
requirements  for  areas  designated  as 
nonattainment.  These  SIP  revisions  must 
demonstrate  attainment  of  the  primary 
SOi,  NAAQS  by  December  31, 1982. 

These  SIP  revisions  must  also 
demonstrate  attainment  of  the 
secondary  NAAQS  as  expeditiously  as 
practicable.  The  requirements  for  an 
approvable  SIP  are  described  in  a 
Federal  Register  notice  published  April 
4, 1979  (44  FR  20372).  Supplements  to  the 
April  4, 1979  notice  were  published  on 
July  2, 1979  (44  FR  38583),  August  28, 
1979  (44  FR  50371),  September  17, 1979 
(44  FR  53761),  and  November  23, 1979 
(44  FR  67182). 

In  response  to  Part  D  of  the  CAA,  on 
June  26, 1979,  the  State  of  Indiana 
submitted  revised  SO*  control  strategies 
and  Air  Pollution  Control  Regulation  13 
(APC-13)  to  EPA.  This  submittal 
included  a  control  strategy  for  Vigo 
County  that  was  developed  by  the 
Indiana  Air  Pollution  Control  Division 
and  regtilations  which  were 
promulgated  by  the  State  on  June  19, 
1979. 

While  the  State  developed  its  SO* 
plan  for  the  tounty,  an  industrial  task 
force  developed  its  own  control  strategy. 


The  Wabash  Valley  Environmental 
Association  (WVEA),  an  organization  of 
20  local  firms,  submitted  its  county-wide 
plan  to  the  Indiana  Air  Pollution  Control 
Board  (lAPCB)  in  September  1979.  After 
reviewing  the  WVEA  plan,  the  State 
agreed  to  substitute  the  WVEA  plan  for 
the  State  plan  in  APC-13.  Consequently, 
on  October  4. 1979,  the  lAPCB  officially 
withdrew  its  control  strategy  for  Vigo 
Coimty,  including  the  portion  of  APC-13 
pertaining  to  Vigo  County.  On  January  7, 
1980,  the  State  promulgated  the  WVEA 
SOj  plan  for  Vigo  County,  including  a 
revised  APC-13  which  incorporated  the 
new  Vigo  County  emission  limitatioDS. 

On  February  11, 1980,  the  State 
submitted  to  EPA  its  newly  promulgated 
SOt  control  strategy  for  Vigo  County. 
Technical  support  materials  were 
submitted  in  September  1979,  on 
December  10, 1979  and  on  May  30, 1980. 
The  September  1979  submittal  included 
the  technical  rationale  for  the  new 
control  strategy  for  SOt  in  Vigo  County. 
He  later  submittals  provided  additional 
analyses  to  correct  technical 
deficiencies  in  the  initial  submittaL  Hie 
State  recodified  its  SOt  regulation  APC- 
13  as  325  lAC  Article  7  and  submitted  it 
to  EPA  on  October  6, 1980.  EPA 
proposed  to  approve  the  Vigo  County 
SOt  strategy  on  September  1, 1981  (46 
FR  43855). 

The  Vigo  County  strategy  consists  of  a 
general  statewide  regulation,  325  lAC 
Article  7,  and  an  appendix  to  the 
regulation  (325  lAC  7-1-8)  which 
establishes  specific  emission  limitations 
for  certain  Vigo  County  sources,  as  well 
as  for  sources  in  other  counties.  On 
March  27, 1980,  EPA  proposed  to 
approve,  in  part,  the  general,  statewide 
SO,  regulation,  APC-13  (45  FR  20743). 
EPA  proposed  no  action  at  that  time  on 
the  Vigo  County  portion  of  APC-13.  EPA 
has  recentiy  approved  the  recodified 
regulation,  325  LAC  Article  7,  with 
certain  exceptions:  it  took  no  action  on 
either  the  Vigo  County  strategy  or  the 
30-day  compUance  method  contained  in 
the  general  regulation. 

Today,  EPA  is  approving  the  Vigo 
County  portion  of  the  SOt  strategy.  As 
with  Q'A's  action  on  the  general 
regulation,  however,  and  as  discussed 
more  fully  below,  EPA  will  presenUy 
take  no  action  on  the  30-day  averaging 
provision  in  the  Vigo  County  strategy. 
EPA's  detailed  analysis  of  the  Vigo 
County  strategy  is  contained  in  an  EPA 
technical  memorandum  and  in  the 
September  1, 1981  notice  of  proposed 
rulemaking.  Both  of  these  are  available 
for  review  at  the  above  addresses. 
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Public  Comments 

In  response  to  its  Notice  of  Proposed 
Rulemaking,  EPA  received  comments 
from  Indiana,  three  other  States,  Vigo 
County,  and  a  local  utility.  Following  is 
a  summary  of  the  significant  comments 
and  EPA's  responses  to  each: 

Comment:  One  commentor  raised  the 
following  questions  concerning  the  10% 
derating  of  the  Public  Service  Indiana 
(PSI)  Wabash  River  power  plant  a)  is 
the  derating  enforceable:  b)  will  the 
derating  involve  any  physical  changes; 
and  c]  can  the  load  reduction  be  offset 
by  increasing  hours  of  operation? 

Response:  The  10%  derating  of  the 
Wabash  River  power  plant  is  contained 
in  the  State  regulation  and  will  become 
part  of  the  federally  approved  SIP  for 
Vigo  County.  EPA  and  the  State 
maintain  that  the  10%  derating  in  the 
capacity  of  the  plant  is  properly 
enforceable,  even  thou^  no  physical 
changes  to  the  plant  are  required, 
because  compliance  can  be  determined 
by  reviewing  charts,  logs,  and  records 
kept  by  PSI.  Because  the  plant  was 
modeled  assuming  24-hour  continuous 
operations  to  determine  its  air  quality 
impacts,  any  possible  increase  in  the 
hours  of  operation  will  not  affect 
attainment  of  the  SOt  standards. 

Comment  PSI  notified  EPA  that  the 
new  stack  at  its  Wabash  River  plant  will 
not  be  completed  until  July  1984.  325 
lAC  7-1-6  requires  compliance  with  the 
new  regulations  by  December  1981,  but 
allows  the  State  to  extend  this  deadline 
up  to  December  1982  under  certain 
circumstances.  The  State  has  extended 
the  compliance  schedule  for  this  plant 
until  December  31. 1982.  In  PSFs 
comments,  it  requested  an  EPA 
extension  of  the  compliance  deadline  or 
an  exemption  until  July  1984. 

Response:  325  LAC  7-1-6  requires  that 
compliance  be  achieved  by  no  later  than 
December  31, 1981,  except  as  noted 
above.  EPA  has  no  authority  in  the 
context  of  this  rulemaking  to  extend  the 
compliance  date  beyond  that  allowed  by 
325  LAC  7-1-6  or  to  exempt  the  Wabash 
River  power  plant  from  the  compliance 
deadline.  Any  such  request  would  have 
to  be  initiated  by  the  State  and  would 
have  to  be  the  subject  of  separate 
rulemaking.  Furthermore,  EPA's 
Continuity  Policy,  as  discussed  in  more 
detail  below,  does  not  normally  allow  a 
source  additional  time  to  come  into 
compliance  with  a  new.  less  stringent 
emission  limitation. 

The  SIP  relaxation  to  a  4.04  lbs/ 
MMBTU  emission  limit  for  the  Wabash 
River  plant  is  based  upon  a  new.  taller 
stack.  If  the  attainment  demonstration 
had  been  based  on  the  existing  stacks,  a 
different,  probably  more  stringent, 


emission  limit  would  be  required  for  this 
plant  Therefore,  EPA  cannot  approve 
the  4.04  Ibs/MMBTU  emission  limit 
without  also  requiring  that  the  new 
stack  be  in  place.  EPA  is  today 
approving  the  4.04  Ibs/MMBTU 
emission  limitation  for  the  Wabash 
River  power  plant,  to  be  effective  when 
the  new  stack  is  in  place.  Until  that 
time,  the  existing  SIP  emission  limit  of 
1.2  Ibs/MMBTU  remains  applicable. 

Comment-  Several  commentors  urged 
EpA  to  approve  the  30-day  averaging 
provision  in  325  LAC  7-1-3. 

Response:  EPA  recognizes  the 
problem  of  sulfur  variability. 
Consequently,  on  February  14, 1980, 
EPA  pubUshed  a  Federal  Register  Notice 
notifying  the  public  that  EPA  had  begun 
a  review  of  its  policies  and  procedures 
for  regulating  large  coal-fired  boilers. 
Among  the  issues  under  review  are:  a] 
compliance  test  methods:  b)  sulfur 
variability:  c)  modeling  guidelines:  and 
d)  averaging  periods  for  emission 
limitations.  This  review  will  address  30- 
day  averaging,  appropriate  methods  for 
evaluating  30-day  averages,  and 
protection  of  the  NAAQS.  Based  on  its 
review,  EPA  will  make  any  necessary 
modifications  in  its  policies.  Until  this 
review  is  complete,  EPA  will  not 
rulemake  on  30-day  averaging  in  Vigo 
County.  EPA  has  also  announced  its 
intention  to  proceed  under  an  interim 
enforcement  policy  for  Indiana,  which 
will  be  used  to  establish  the  Agency's 
enforcement  priorities  (December  31, 
1981,  46  FR  63270). 

Comment  One  commentor  questioned 
the  application  of  the  RAM-urban  model 
to  Vigo  County.  The  commentor  claimed 
that  this  model  is  inappropriate  because 
it  does  not  consider  terrain  effects  and 
because  there  was  no  analysis  of  the 
urban/rural  status  of  the  area.  The 
commentor  also  asked  if  the  model  was 
calibrated. 

Response:  Prior  to  the  modeling 
analysis,  EPA  classified  the  area  as 
urban  based  on  the  general 
characteristics  of  the  City  of  Terre 
Haute  (i.e.,  city  size,  source  density,  and 
land  use),  where  the  majority  of  the 
sources  are  located.  This  procedure  was 
consistent  with  the  EPA  urban/rural 
policy  at  the  time  the  modeling  began. 
Furthermore,  since  the  terrain  in  the 
area  is  gently  rolling  (i.e.,  no  significant 
terrain  differences),  EPA  additionally 
determined  that  the  reference  model  for 
Vigo  County  at  that  time  should  be 
RAM-urban.  No  calibration  of  the  short- 
term  RAM-urban  model  was  attempted. 
This  is  appropriate  because  calibration 
of  short-term  models  requires  much 
ipore  data  than  that  which  is  available 
for  most  areas,  including  Vigo  County. 
Uncertainties  in  Vigo  County  source  and 


meteorological  data  restrict  the  ability 
to  estimate  the  measured  concentration 
at  an  exact  location  during  a  specific 
increment  of  time.  These  uncertainties 
prevent  the  calibration  of  short-term 
models,  such  as  RAM-urban. 

Comment  One  commentor  claimed 
that  the  modeling  analysis  was  deficient 
because  it  used  only  one  year  of 
meteorological  data,  not  five  years  as 
required  by  EPA  guidelines. 

Response:  EPA  has  reviewed  the  issue 
of  meteorological  data  and  has 
determined  that  because  EPA's  policy 
required  only  one  year  of  meteorological 
data  for  the  Part  D  SIPs  which  were  to 
be  submitted  by  January  1, 1979,  EPA  is 
not  requiring  the  State  to  remodel  using 
5  years  of  meteorological  data. 
However,  5  years  of  appropriate 
meteorological  data  are  currently 
available,  and  all  future  Vigo  County 
modeling  must  use  5  years  of  data. 

Comment  One  commentor  objected  to 
the  absence  of  area  sources  in  the 
modeled  emission  inventory.  The 
commentor  maintained  that  the 
inclusion  of  area  sources  should 
increase  the  predicted  annual 
concentrations  enough  to  cause 
violations  of  the  annual  standard. 

Response:  Area  sources  were  not 
modeled  because  an  inventory  was  not 
available.  Area  sources  are  not 
expected  to  have  a  significant  impact  on 
Vigo  County.  All  point  sources  in  the 
County  were  considered,  however,  the 
impact  bom  area  sources  was  still 
included  indirectly  in  the  analysis 
through  calculations  of  the  background 
concentration.  The  derived  background 
accounted  for  the  impacts  due  to  distant 
SOi  sources,  nearby  area  and  small 
point  sources,  and  natural  sources. 
Consequently,  inclusion  of  an  area 
source  inventory  would  be  double* 
counting  these  source  impacts  and  is, 
therefore,  unnecessary. 

Comment  One  commentor  claimed 
that  the  modeled  concentrations  should 
be  running  averages,  not  block  averages. 

Response:  EPA  modeling  guidelines 
state  that  block  averaging  times  should 
continue  to  be  used  for  modeling 
purposes.  Thus,  modeled  running 
averages  are  not  required. 

Comment  The  States  of  New  York 
and  Connecticut  raised  a  number  of 
issues  related  to  the  potential  interstate 
impacts  of  EPA's  approval  of  the  Vigo 
County  plan.  These  States  expressed  a 
general  concern  that  the  Vigo  County 
emissions,  in  combination  with  the  SOa 
emissions  from  other  midwest  sources, 
will  have  a  serious,  detrimental  impact 
on  interstate  air  pollution  levels.  They 
also  made  the  following  additional, 
specific  comments:  1)  Approval  of  the 
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Vigo  County  strategy  will  result  in 
increased  SO,  and  TSP  emissions.  This 
will  adversely  affect  the  pollution  levels 
in  other  states  and  thus  an  EPA 
approval  would  violate  sections 
110(a)(2)(E)  and  128  of  the  CAA.  2)  EPA 
and  Indiana  inappropriately  utilized 
only  short-range  air  pollution  dispersion 
models,  which  are  incapable  of 
assessing  long-range  pollutant  transport 

3)  EPA  should  have  modeled  the  SOt 
emissions  for  their  effect  on  the 
particulate  matter  levels  in  other  States. 

4)  Approval  of  the  Vigo  County  plan  will 
result  Id  increased  downwind  sulfate 
concentrations.  5)  If  EPA  does  not 
disapprove  the  Vigo  County  plan,  it 
must  defer  its  decision  until  the 
completion  of  certain  proceedings  now 
pending  under  Section  126  of  the  CAA. 

Response:  EPA's  review  and  approval 
of  the  Indiana  SOt  SIP  revision  will  not 
result  in  increased  SO,  and  TSP  levels, 
and  thus  is  consistent  with  Sections 
110(a)(2)(E)  and  126  for  several  reasons. 
Because  the  emission  limitations  for 
Vigo  County  generally  reflect  status  quo 
emissions  or  restrictions,  no  significant 
increase  in  SO,  or  TSP  emissions  and. 
consequently,  no  increase  in  net  in^>act 
is  expected.  In  addition,  the  I.L  Case 
and  Anaconda  Aluminum  stack  height 
changes  are  only  minor  increases  up  to 
30  meters  (m).  EJPA  has  determined  that 
stack  heights  of  up  to  65  m  may 
automatically  be  credited  to  most 
significant  sources  of  SO*  without 
violating  section  123  of  the  CAA 
(February  8, 1982. 47  FR  5864).  These 
two  increases  are  well  below  EPA's  de 
minimis  stack  height  of  65  m.  Further, 
because  the  PSI  stack  height  change  is 
accompanied  by  a  derating  requirement 
and  a  reduction  &om  maximum  status 
quo  emissions,  the  expected  net  effect  of 
today's  rulemaking  is  to  reduce  PSrs 
actual  impacts. 

With  regard  to  comments  on  the  use 
of  EPA  reference  models,  EPA  has  not 
yet  established  any  techniques  which 
evaluate  impacts  bejrond  50  kilometers 
(km)  from  a  source.  Consequently, 
contrary  to  the  commentor's  claim,  there 
are  no  EPA-approved  regulatory  tools 
currently  available  to  assess  long-range 
impacts. 

Pursuant  to  Section  110(a)(2)(E),  EPA 
has  reviewed  this  action  for  potential 
interstate  impacts  to  the  extent  that 
EPA's  modeling  allows.  The  only  State 
within  SO  km  of  Vigo  County  is  Illinois. 
There  are  no  SO,  nonattainment  areas 
in  Illinois  within  50  km.  There  is  only 
one  county  in  Illinois  within  50  km 
where  the  baseline  date  has  been 
triggered.  As  discussed  below,  diere  are 
no  problems  concerning  PSD  increment 


consumption  or  violati(xis  of  the 
NAAQS  in  Illinois. 

The  largest  SO,  source  in  Vigo  County 
is  the  PSI  Wabash  River  Plant,  located 
about  13.5  km  east  of  the  Illinois  State 
line.  Modeling  predicts  the  bluest  SOi 
concentrations  to  occur  in  the  vicinity  of 
the  Wabash  River  Plant.  The  highest, 
second  high  24-hour  modeled 
concentration  was  382  fig/m*  and 
occurred  at  a  receptor  located  3  km  east 
of  the  Plant.  West  of  the  Plant  (towards 
Illinois),  the  high,  second  high  impact 
was  323  ^g/m»,  located  1.5  km  WNW  of 
the  Plant  and  12.5  km  east  of  the  State 
line.  The  predicted  concentrations  west 
of  this  receptor  decrease  to 
approximately  200  ^g/m*  within  10  km 
of  the  State  line.  Furthermore,  a 
conservative  screening  analysis 
demonstrated  that  maximum 
concentrations  in  Illinois  due  to  Vigo 
County  sources  are  less  than  90  iig/m*. 
Because  the  concentrations  are 
decreasing  away  from  Vigo  County  in 
Illinois  and  concentrations  due  to  Vigo 
County  sources  in  Illinois  are  well 
below  the  NAAQS,  no  violations  due  to 
Vigo  Coimty  sources  are  expected  to 
occur  in  Illinois. 

The  closest  major  source  in  Illinois  to 
the  Indiana  Border  is  outside  the 
modeling  range  of  50  km.  Consequently, 
EPA  was  unable  to  consider  possible 
source  interaction  in  Illinois.  However, 
beyond  50  km  the  Illinois  sources  would 
almost  certainly  contribute  far  more 
than  Indiana  sources  to  ambient  SO, 
concentrations. 

EPA  has  also  considered  under 
section  110(a)(2)(E)  whether  revision  of 
the  emission  limits  for  the  named 
sources  interferes  with  measures 
"required  to  be  included  in  the 
applicable  implementation  plan  for  any 
other  State  under  Part  C  to  prevent 
significant  deterioration  of  air  quality 
*  *  *"  A  conservative  screening 
analysis  demonstrated  that  the  net 
effect  of  the  Vigo  County  plan  would  be 
to  reduce  PSFs  actual  impact  on  the 
Illinois  PSD  area.  Therefore,  EPA  has 
concluded  that  the  revised  SIP  vsrill  not 
interfere  with  Illinois'  ability  to  prevent 
significant  deterioration  of  its  air 
quality. 

With  respect  to  Connecticut's  claim 
that  EPA  should  have  modeled  the  SO, 
emissions  for  their  effect  on  the 
particulate  matter  levels  in  other  States, 
EPA's  currently  approved  models  are 
not  capable  of  such  an  analysis.  EPA 
models  estimate  ground-level  SOt 
concentrations  caused  by  a  plant's  SO, 
emissions.  Similarly,  EPA  models 
estimate  ground-level  particulate 
concentrations  caused  by  a  source's 
particulate  matter  emissions.  Althou^ 


modds  capable  of  estimating,  the  impact 
of  SO,  emissions  on  ground-level 
particulate  matter  concentrations  have 
been  developed  by  researchers.  EPA  is 
still  evaluating  their  predictive  accuracy 
as  part  of  an  overall  revision  to  its 
Modeling  Guidelines.  Application  of 
these  models  at  this  time,  therefore,  is 
premature.  For  the  purposes  of  section 
110(a)(2)(E),  EPA  notes  that  the 
commentor  has  not  submitted  any 
information  which  demonstrates  that  the 
SO,  emissions  from  the  Vigo  County 
sources  contribute  or  impact  particulate 
pollution  in  other  States. 

The  sulfate  question  raised  by  the 
commentors  is  a  complex  one.  To  date, 
EPA  has  not  established  a  national 
ambient  air  quality  standard  for 
sulfates.  However,  the  sulfate  issue  is 
being  evaluated  as  part  of  EPA's  current 
review,  under  section  109(d)(1)  of  the 
CAA.  42  U.S.C.  7409(d)(1),  of  the  criteria 
and  national  standards  for  sulfur  oxides 
and  particulate  matter  (see  "Second 
External  Review  Draft  Air  Quality 
Criteria  for  Particulate  Matter  and 
Sulfur  Qxides,"  and  notice  announcing 
conunent  period  on  draft.  46  FR  15509 
(March  6, 1981)).  At  present  in  the 
absence  of  a  national  standard  for 
sulfates.  EPA  need  not  consider  the 
impact  of  the  Indiana  SO,  plan  on 
sulfate  levels. 

On  June  18  and  19, 1981.  as  a  result  of 
petitions  filed  by  the  States  of  New  York 
and  Pennsylvania  under  section  128  of 
the  CAA.  EPA  held  a  hearing  in 
Washington.  D.C  to  consider  the 
possible  interstate  Impact  of  a  number 
of  proposed  and  final  SO,  revisions  for 
sources  located  in  Indiana,  Tennessee. 
Ohio,  and  West  Virginia.  (Docket  No.  A- 
81-4)  To  the  extent  that  New  York  and 
Connecticut's  comments  to  the  Vigo 
County  proposal  relate  to  the  same 
aggregate  air  quality  impact  issues  as  in 
the  section  126  action,  they  will  be 
addressed  in  the  Agency's  Section  128 
determination  EPA  is  not  required  to 
delay  a  plan  revision  until  it  reaches  a 
decision  on  a  Section  126  petition. 
Connecticut  vs  EPA.  902  F  2d  656  (2d 
Cir.  1981).  In  light  of  the  congressional 
mandate  to  act  e;q>editiously  under  Part 
D  of  the  Act  EPA  does  not  believe  that 
it  would  be  appropriate  to  withhold  the 
Vigo  County  rulemaiung  until  EPA  acts 
on  the  Section  126  petitions.  At  the  time 
the  Agency  makes  such  a  determination 
and  to  the  extent  necessary,  EPA  can 
and  will  reevaluate  the  adequacy  of  the 
Vigo  County  plan. 

Based  on  its  review,  EPA  approves,  in 
part  the  revised  Vigo  County  SO, 
strategy  as  a  revision  to  the  SIP.  The 
compUance  dates  contained  in  the 
curroit  fedoally  amtroved  APC-13 
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(May  14, 1973)  will  continue  to  apply  to 
those  sources  for  which  the  revised  SOi 
strategy  contains  less  stringent  emission 
limitations.  In  those  cases  where  the 
revised  SO*  strategy  requires  more    . 
stringent  emission  limitations,  the 
compliance  timetables  listed  in  Section 
6  of  325  lAC  Article  7  are  approved  in 
Vigo  Coimty.  Section  6  requires  final 
compliance  by  December  31, 1981. 
Sources  subject  to  the  plan  requirements 
and  deadlines  established  under  Section 
110(a)(2)(A)  prior  to  the  1977 
Amendments  remain  obligated  to 
comply  with  those  requirements  until 
such  time  as  they  come  into  compliance 
with  the  new  Part  D  plan  requirements. 

EPA  is  presently  taking  no  action  on 
30-day  averaging.  This  will  not  affect 
approvability  of  the  Vigo  County 
strategy  as  a  whole,  because  325  LAC 
Article  7  contains  an  approvable 
compliance  method,  stack  testing  in 
accordance  with  40  CFR  Part  60, 
Appendix  A  Method  6.  Article  7  also 
permits  the  Indiana  Air  Pollution 
Control  Board  to  approve  alternate 
compliance  methods.  Any  such  methods 
approved  by  the  Board  must  be 
submitted  to  EPA  for  its  action. 

EPA  has  determined  that  good  cause 
exists  for  making  these  revisions 
immediately  effective  and  deviating 
from  the  requirement  of  5  U.S.C.  553(d) 
(the  Administrative  Procedures  Act)  that 
substantive  rules  be  published  thirty 
days  before  their  effective  date.  By 
making  this  final  rulemaking 
immediately  effective,  some  of  the 
restrictions  on  industrial  growth 
contained  in  Section  110(a)(2)(I)  of  the 
Clean  Air  Act  will  be  lifted  from  the 
State  of  Indiana.  These  restrictions  are 
imposed  for  failure  to  have  a  SIP  whidi 
meets  the  requirements  of  Part  D  after 
the  final  date  for  SIP  approval  specified 
in  the  Act.  EPA  has  determined  that  the 
Vigo  County  SO,  SIP  on  the  whole, 
meets  the  requirements  of  Part  D. 
Therefore,  it  would  be  contrary  to  the 
public  interest  to  continue  the 
restrictions  on  industrial  growth  for 
thirty  days  after  the  publication  of  this 
notice.  t 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  the  attached 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  action  only  approves  state 
actions.  It  will  impose  no  new 
requirements. 

This  regulation  was  exempted  from 
review  by  the  Office  of  Management 
and  Budget  under  Section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  judicial  review  of  this  action  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  United  States  Court  of 


Appeals  for  the  appropriate  circuit 
within  60  days  of  today.  Under  section 
307(b)(2)  of  the  Qean  Air  Act  the 
requirements  which  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  dvll  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Indiana  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1981. 

(Sees.  110  and  172,  Clean  Air  Act,  as 
amended  (42  U.S.C.  7410  and  7S02)) 

Dated:  April  30, 1982. 
Anne  M.  Goisuch, 
Administrator. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  I,  Part  52,  Subpart 
P— Indiana  is  amended  as  follows: 

1.  Section  52.770(c)  is  amended  by 
adding  subparagraph  (31)  as  follows: 

{52.770    IdwitHicatlonofpian. 

***** 

(c)  '  •  • 

(31)  On  February  11, 1980,  Indiana 
submitted  a  revised  sulfur  dioxide 
strategy  for  Vigo  County.  Technical 
information  was  submitted  on  December 
10, 1979  and  on  May  30, 1980.  On 
October  6, 1980,  the  State  submitted  a 
recodified  version  of  the  Vigo  County 
Regulations.  325  lAC  Article  7.  which 
was  promulgated  by  the  State  on  August 
27, 1980.  EPA  is  not  taking  action  on  the 
30-day  averaging  compliance  method 
contained  in  325  LAC  7-1-3  as  it  applies 
to  Vigo  County. 

2.  Section  52.773  is  amended  by 
revising  paragraph  (b)  as  follows: 

§  S2.773    Approval  statu*. 


(b)  The  Administrator  finds  that  the 
SOi  strategies  for  Lake,  LaPorte,  Marion 
and  Vigo  Counties  satisfy  all 
requirements  of  Part  D,  Title  I  of  the 
Clean  Air  Act  as  amended  in  1977, 
except  as  noted  below. 
•        •        •        •        • 

[FK  Doc.  82-13062  Piled  S-ia-aX  tt4t  an) 
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40  CFR  Parte  52  and  81 

tA-5-fRL-2063-e] 

Approval  and  Promulgation  of 
Implamentetion  Plana;  Ohio 

agency:  Environmental  Protection 

Agency. 

action:  Final  rulemaking. 

summary:  EPA  is  approving  the  State  of 
Ohio's  sulfur  dioxide  (SOt)  emission 
limitations  for  portions  of  the  following 
counties'.- Athens  County:  Columbus  and 
Southern  Ohio  Electric  (C&SOE)— 
Poston,  Hamilton  Coimty:  DuPont — Fort 
Hill,  Montgomery  County:  Dayton  Power 
and  Light-Tait  and  Hutchings,  Pike       « 
County:  Southern  Wood  Piedmont 
Seneca  County:  Union  Carbide  Fostoria 
Plant,  and  Wayne  County:  Orrville 
Municipal  Power  Plant.  Additionally. 
EPA  is  redefining  the  SOi  attainment 
area  for  Hamilton  County  into  two 
distinct  attainment  areas.  These 
revisions  are  based  on  the  request  and 
the  supporting  data  submitted  by  the 
State  of  Ohio. 

EFFECTIVE  DATE:  This  final  rulemaking 
becomes  effective  on  June  14, 1982. 
ADDRESSES:  Copies  of  the  Docket  #5A- 
80-3  are  on  file  for  copying  and 
inspection  during  normal  business  hours 
at  the  following  address.  (It  is 
recomimended  that  you  telephone  the 
contact  person  given  below  before 
visiting  the  Region  V  office). 
Environmental  Protection  Agency, 
Region  V,  Air  Programs  Branch,  230 
South  Dearborn  Street  11th  Floor, 
Chicago,  Illinois  60604 
Environmental  Protection  Agency, 
Central  Docket  Section,  West  Tower 
Lobby.  Gallery  1, 401  M  Street  SW., 
Washington,  D.C.  20460 

Copies  of  the  Ohio  Administrative 
Code  (OAC)  Rules  for  this  SIP  revision 
are  available  for  inspection  in  the 
Docket  #5A-80-3  cited  above  and  at: 
The  Office  of  the  Federal  Register,  1100 

L  Street  NW.,  Room  8401, 

Washington.  D.C.  20460 
Ohio  Environmental  Protection  Agency, 

Office  of  Air  Pollution  Control 

Division  of  Authorization  and 

Compliance,  361  East  Broad  Street  6th 

Floor,  Columbus,  Ohio  43215 
FOR  FURTHER  INFORMATION  CONTACT! 

Debra  Marcantonio  at  886-8088. 

SUPPt.EMENTARY  INFORMATION:  On 

November  13, 1981  (46  FR  55994),  EPA 
proposed  to  approve  the  State  of  Ohio's 
sulfur  dioxide  emission  limitations  for 
the  following  sources:  Athens  County: 
Columbus  and  Southern  Ohio  Electric 
(C&SOE)— Poston.  Hamilton  County: 
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DuPont — Fort  Hill,  Montgomery  County. 
Dayton  Power  and  Light — Tait  and 
Hutchings,  Pike  County:  Southern  Wood 
Piedmont.  Seneca  County:  Union 
Carbide  Fostoria  Rant,  and  Wayne 
County:  Orrville  Municipal  Power  Plant. 
Additionally,  EPA  proposed  to  redefine 
the  SO*  attainment  area  for  Hamilton 
County  into  two  distinct  attainment 
areas.  The  purpose  of  the  redefinition  is 
to  restrict  the  size  of  the  area  that  is 
affected  by  a  previously  established 
baseline  date,  pursuant  to  the 
Prevention  of  Significant  Deterioration 
(PSD)  Regulations  (45  FR  52676)  and 
section  107(d)(5)  of  the  Clean  Air  Act. 

Public  Comment 

EPA  received  three  letters  contedning 
comments  fi-om  the  State  of  New  York, 
the  State  of  Connecticut  and  one 
affected  industry. 

Comment-  EPA  has  failed  to  apply  the 
best  available  modeling  tools  to  assess 
the  interstate  impact  of  the  Poston 
Power  Plant. 

Response:  There  are  no  models  or 
modeling  techniques  approved  by  EPA 
that  are  currently  available  to  assess 
long  range  impacts  for  regulatory 
piirposes.  EPA  reference  models,  which 
are  only  valid  to  50  kilometers  (km)  from 
the  source,  were  used  to  evaluate  the 
Poston  plant. 

Comment-  EPA  has  failed  to  comply 
with  section  110(a)(2)(E)  and  128  of  the 
Clean  Air  Act  (CAlA)  in  approving  the 
Poston  SIP  revision. 

Response:  Pursuant  to  Sections 
110(a)(2)(E)  and  126  of  the  CAA.  the 
EPA  has  reviewed  its  action  for 
potential  interstate  impacts.  The  only 
state  within  50  km  of  Poston  is  West 
Virginia.  There  are  no  SOi  Non- 
attainment  areas  in  West  Virginia 
within  50  km  of  Poston.  The  Poston 
revision  also  causes  no  problem  with 
PSD  increment  consumption  since  the 
baseline  date  has  not  been  triggered  in 
Athens  County.  Ohio  or  any  other 
nearby  attainment  counties  in  which 
Poston  may  have  a  significant  annual 
impact 

Specifically,  the  Poston  Plant  is  45  km 
from  West  Virginia  in  the  southeastern 
modeling  quadrant.  The  emission 
modeling  data  predict  a  3-hour 
concentration  of  400  ug/m*  at  a  distance 
of  12.5  km.  The  3-hour  concentrations 
decrease  rapidly  and  are  already  well 
below  the  ambient  standard  32.5  km 
from  the  West  Vii-ginia  border. 
Consequently,  no  violations  dae  to  die 
Poston  Plant  are  expected  to  occur  in 
West  Virginia. 

In  addition  to  Poston,  EPA  also 
reviewed  the  other  six  sources  included 
in  this  rulemaking  notice  for  potential 


interstate  impacts.  For  Southern  Wood 
Piedmont,  Union  Carbide,  Dayton  Power 
&  Light— Tait  and  the  Orrville 
Mimicipal  Power  Plant,  the  Ohio 
regulations  represent  either  no  change 
or  a  reduction  in  current  allowable  SO» 
emissions.  Accordingly,  the  interstate 
impact  from  these  four  sources  will  not 
increase  as  a  result  of  this  revisicm. 

For  Dayton  Power  and  Light — 
Hutchings.  the  Ohio  regulations 
represent  a  net  increase  in  allowable 
emissions.  Indiana  is  the  only  State 
within  50  km  of  Hutchings.  lliere  are  no 
Indiana  PSD  areas  within  50  km.  There 
is  one  Indiana  SO*  nonattaiiunent  area 
located  45  km  away.  An  EPA  reference 
screening  analysis  demonstrated, 
however,  that  the  revision  will  not 
significantly  increase  Hutchings'  impact 
in  the  Indiana  nonattainment  area. 

For  DuPont-Fort  Hill,  the  Ohio 
regulations  represent  an  increase  in 
allowable  emissions.  Indiana  and 
Kentucky  are  the  only  States  within  50 
km  of  DuPont  There  are  no  Indiana  PSD 
areas  but  there  are  some  Kentucky  PSD 
areas  within  50  km.  The  revision  will  not 
consume  any  increment  in  Kentucky, 
however,  since  the  Ohio  SIP  limit 
reflects  DuPont's  actual  emissions 
during  the  Kentucky  baseline  year. 

The  IhiPont  revision  will  also  not 
threaten  the  ambient  standards  in  either 
Indiana  or  Kentucky.  There  are  no  SOi 
nonattainment  areas  in  these  two  states 
within  50  km  of  DuPont.  Furthermore, 
the  Ohio  EPA  SIP  modefing 
demonstrated  that  DuPont  (and  other 
southwest  Hamilton  County  sources) 
will  not  cause  any  violations  in  Indiana 
or  Kentucky.  Therefore,  EPA  has 
determined  the  Ohio  actions  are 
consistent  with  section  110(a)(2)(E]  and 
section  126. 

Comment  The  tall  stack  provisions  of 
the  Clean  Air  Act,  as  amended  in  1977, 
were  not  properly  applied  to  the  Poston 
Power  Plant 

Response:  EPA  maintains  that  the 
modeled  stack  height  credits  for  the 
Poston  stacks  were  appropriate.  Review 
confirms  the  credits  were  based  on  the 
formula  specified  by  current  regulation 
(proposed  Jan.  12, 1979  (44  FR  2610)  and 
October  7. 1981  (46  FR  49814);  finalized 
February  8. 1982  (47  FR  5864)].  EPA 
maintains  that  the  formula  for 
determining  the  modeled  stack  height 
credit  is  consistent  with  section  123  of 
the  Clean  Air  Act 

Comment-  Hie  EPA  should  have 
modeled  the  Poston  SOi  emissions  for 
their  effect  on  particulate  matter  levels 
in  other  states. 

ReapoHse:  BPA's  current  approved 
models  are  not  capable  of  analyzing  the 
e%ct  of  SOt  emissions  on  particulate 
levels.  These  actions  only  affect  SOt 


emission  limits  and  the  modeling  results 
only  characterize  ground  level  SOt 
concentrations.  Models  capable  of 
analyzing  particulate  impacts  on  SOt 
emissions  are  being  developed,  but  their 
predictive  accuracy  is  still  under 
evaluation.  Application  of  these  models 
at  the  time  would  therefore  be 
premature. 

Comment:  EPA  actions  are  wrongfuUy 
increasing  sulfate  concentrations  in 
downwind  states. 

Response:  At  the  present  time,  there 
are  no  national  standards  for  sulfates 
that  EPA  is  authorized  to  consider  in 
evaluating  the  impact  of  the  Ohio  SOt 
plan.  However,  sulfates  are  being 
evaluated  as  a  part  of  EPA's  review  for 
sulfur  oxides  and  particulate  matter, 
pursuant  to  section  109(d)(1)  of  the 
CAA.  Reference  can  be  made  to  EPA's 
proposed  criteria  notice  published 
March  6, 1981  at  46  FR  15569. 

Comment  EPA  has  failed  to  develop  a 
record  on  the  interstate  impacts  or 
respond  to  earlier  comments  by  various 
states. 

Response:  As  set  forth  above.  EPA 
has  developed  an  adequate  record  oa  ^ 
interstate  impacts.  EPA  has  also 
considered  the  previous  comments 
submitted  by  various  states  in  its    ' 
development  of  this  final  action. 
Hearings  on  the  specific  topic  of 
aggregate  ioqiact  of  midwestem  SOi 
sources  on  acid  rain  and  interstate 
transport  have  been  held  June  18-19, 
1961  in  Washington,  D.C.,  pursuant  to  a 
section  126  petition  filed  by  New  Yoric 
and  Pennsylvania  (No.  A-lQ-09).  EPA 
will,  if  necessary,  reevaluate  the 
adequacy  of  this  SIP  revision  when  the 
findings  on  New  York's  section  126 
petition  become  available. 

Comment  Is  the  redefinition  of 
Hanulton  County  attainment  areas  being 
done  to  avoid  analysis  of  PSD  increment 
consumption? 

Response:  The  redefinition  of  die 
Hamilton  County  attainment  areas  is 
appropriate  and  fully  approvable.  The 
redefinition  of  the  areas  obviated  the 
need  for  PSD  analysis  and  was 
authorized  to  more  accurately  reflect  the 
true  extent  of  the  baseline  area 
consistent  with  the  current  PSD 
regulations. 

Comment  Why  do  the  uibcm  model 
dispersion  rates  produce  higher 
concentrations  in  Montgomery  County 
than  the  rural  ones? 

Responge:  There  are  several 
differences  between  EPA's  urban  and 
rural  models,  but  one  of  the  most 
significant  is  different  dispersion 
coefficients.  With  the  urban  model  there 
is  both  more  horizontal  and  vertical 
dispersion.  The  difference  between  the 
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urban  and  rural  vertical  dispersion  rates 
is  greater  than  the  difference  between 
the  two  horizontal  dispersion  rates.  This 
leads  to  greater  maximum  impacts  with 
the  urban  model  since  the  plume  is 
predicted  to  reach  the  ground  more 
quickly. 

Comment-  One  commentor  asked  for 
further  explanation  of  the  status  quo 
emission  limit  for  Union  Carbide. 

Response:  As  discussed  in  the 
Technical  Support  Document  for  the 
Union  Carbide  SIP  revision  (July  31, 
1981),  OEPA  intended  to  set  a  status  quo 
limit  for  Union  Carbide.  Due  to 
erroneous  information,  however,  a  much 
tighter  limit  was  incorrectly  set.  Upon 
receipt  of  corrected  data,  OEPA 
performed  a  reference  modeling  analysis 
to  demonstrate  that  the  true  status  quo 
emission  level  would  protect  the 
NAAQS.  Based  on  this  attainment 
demonstration,  EPA  proposed  to 
approve  the  revised  emission  limit  for 
Union  Carbide. 

Comment:  One  commentor  expressed 
displeasure  with  the  lack  of  detail  in 
EPA's  Notice  of  Proposed  Rulemaking. 

Response:  EPA  maintains  that  the 
Federal  Register  notice  provided  an 
adequate  summary  of  the  proposed 
rulemaking  actions  and  their  technical 
bases.  In  addition,  more  detailed 
technical  information  relating  to  EPA 
rulemaking  action  was  found  in 
associated  technical  support  documents 
which  were  available  to  the  public,  as 
mentioned  in  the  November  13, 1981 
notice.  Furthermore,  a  contact  person  is 
provided  in  each  notice  in  order  to 
provide  any  additional  information  or 
answer  any  questions  the  public  may 
have. 

Final  Determination 

Based  on  EPA's  review  of  the 
technical  support  data  and  the  public 
comments  received,  EPA  has 
determined  that  approval  of  the  State  of 
Ohio's  emission  limitations  for  the 
counties  listed  below  will  not  jeopardize 
the  attainment  and  maintenance  of  the 
National  Ambient  Air  Quality  Standards 
for  sulfur  dioxide  nor  violate  Section 
110(a)(2)(E)  of  the  Act.  Therefore.  EPA 
today  takes  final  action  to  approve  the 
emission  limitations  for  the  following 
portions  of  the  Ohio  SO,  plan:  Athens 
County  (Columbus  and  Southern  Ohio 
Electric  (C&SOE)— Poston),  Hamilton 
County  (DuPont— Fort  Hill), 
Montgomery  County  (Dayton  Power  and 
Light— Tait  and  Hutchings).  Pike  County 
(Southern  Wood  Piedmont),  Seneca 
County  (Union  Carbide  Fostoria  Plant), 
Additionally,  EPA  approves  the 
redefinition  of  the  SO,  attainment  area 
for  Hamilton  County  into  two  distinct 
attainment  areas. 


The  measures  proposed  for 
promulgation  today  will  be  in  addition 
to,  and  not  in  lieu  of,  existing  SIP 
regulations.  The  present  emission 
control  regulations  for  any  source  will 
remain  applicable  and  enforceable  to 
prevent  a  source  from  operating  without 
controls,  or  under  less  stringent  controls, 
while  it  is  moving  toward  compliance 
with  the  new  regulations  or  if  it  chooses, 
challenging  the  new  regulations.  In  some 
instances,  the  present  emission  control 
regulations  contained  in  the  federally- 
approved  SIP  are  different  from  the 
regulations  currently  being  enforced  by 
the  State.  In  these  situations,  the  present 
federally-approved  SIP  will  remain 
applicable  and  enforceable  until  there  is 
compliance  with  the  newly  promulgated 
and  federally-approved  regulations. 
Failure  of  a  source  to  meet  applicable 
pre-existing  regulations  will  result  in 
appropriate  enforcement  action, 
including  assessment  of  noncompliance 
penalties^Furthermore,  if  there  is  any 
instance  of  delay  or  lapse  in  the 
applicability  of  the  new  regulations, 
because  of  a  court  order  or  for  any  other 
reason,  the  pre-existing  regulations  will 
be  applicable  and  enforceable. 

The  only  exception  to  this  rule  is  in 
cases  where  there  is  a  conflict  between 
the  requirements  of  the  new  regulations 
and  the  requirements  of  the  existing 
regulations  such  that  it  would  be 
impossible  for  a  source  to  comply  with 
the  pre-existing  SIP  while  moving 
toward  compliance  with  the  new 
regulations.  In  these  situations,  the  State 
may  exempt  a  source  from  compliance 
with  the  pre-existing  regulations.  Any 
exemption  granted  will  be  reviewed  and 
acted  on  by  EPA. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b).  I  hereby  certify  that  the  attached 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  action  only  approves  state 
actions.  It  will  impose  no  new 
requirements. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  if  promulgated 
is  not  Major  because  it  merely  approves 
regulations  which  are  already  effective 
in  the  State  of  Ohio. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  Section  307(b)(1)  of  the  Qean 
Air  Act,  judicial  review  of  this  action  is 
available  only  by  the  filing  of  a  petition 
for  review  in  the  United  States  Court  of    ■ 
Appeals  for  the  appropriate  circuit 
within  60  days  of  today.  Under  Section 
307(b)(2)  of  the  Clean  Air  Act.  the 


requirements  which  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Ohio  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1981. 
(Sees.  110  and  172.  Clean  Air  Act,  as 
amended  (42  U.S.C.  7410  and  7502]) 

Dated:  April  30, 1982. 
Anne  M.  Gorauch, 
Administrator. 

List  of  Subjects 

40CFRPart52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide,  Lead, 
Particulate  matter,  Carbon  monoxide. 
HydrvM:arbons. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Title  40  of  the  Code  of  Federal 
Regulations  Chapter  I,  Part  52,  and  Part 
81  is  amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Subpart  KK— Ohio 

1.  Section  52.1870(c)  is  amended  by 
revising  subparagraph  (25)  to  read  as 
follows: 

$52.1870    MentfflcatkNi  Of  plan. 

(c)  •  *  * 

(25)  The  following  information  was 
submitted  to  USEPA  regarding  the  Ohio 
Sulfur  Dioxide  Standards 

(i)  On  February  12, 1980  the  Director 
of  the  Ohio  EPA  submitted  the  Ohio 
Administrative  Code  (OAC)  Rules  3745- 
18-01  to  3745-18-94,  Sulfur  Dioxide 
Standards  adopted  on  November  14. 
1979  effective  December  28, 1979. 

(ii)  Ohio  EPA  sent  technical  support 
for  the  Ohio  Sulfur  Dioxide  Standards 
on  September  12, 1979,  October  23, 1979, 
May  16, 1980,  March  27, 1981.  May  5. 
1981.  July  15, 1981  and  September  24. 
1981. 

(iii)  The  following  regulations  were 
withdrawn  by  the  Governor  of  Ohio  on 
May  16, 1980;  OAC  Rules  3745-18-08(H), 
3745-18-15(B),  3745-18-53(E),  3745-18- 
63(K).  3745-18-77(B)  and  3745-18-90(C). 
These  rules  are  applicable  to  the 
following  plants:  Cairo  Chemical 
Corporation  in  Allen  County,  Crystal 
Tissue  Company  in  Butler  County,  U.S. 
Steel  Corporation,  Lorain — Cuyahoga 
Works  in  Lorain  County,  Bergstrom 
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Paper  Company  in  Montgomery  County, 
Mead  Corporation  in  Ross  County  and 
Shell  Chemical  Company  in 
Washington.  County. 

(iv)  The  following  regulations  were 
withdrawn  by  the  Governor  of  Ohio  on 
December  19. 1980  only  as  it  applies  to 
the  B.F.  Goodrich  Company.  Avon  Lake 
Chemical  Plant  in  Lorain  County;  OAC 
3745-18-53(A).  These  regulations  are 
still  applicable  to  other  facilities  in 
Lorain  County. 

(v)  The  following  regulations  were 
withdrawn  by  the  Governor  of  Ohio  on 
February  13, 1981;  OAC  Rules  3745-18- 
49(J)  which  is  applicable  to  the  Ohio 
Rubber  Company  in  Lake  County  and 
3745-lS-«)(D)  which  is  applicable  to  the 
Union  Ceirbide  Corporation  in  Seneca 
County. 

(vi)  The  Governor  of  Ohio  submitted  a 
revised  OAC  Rule  3745-l&-«0(D]  which 
is  applicable  to  the  Union  Carbide 
Corporation  in  Seneca  County  on  April 
30. 1981. 

2.  Section  52.1881(a)  (4)  and  (8)  is 
amended  as  follows: 

§52.1881    Control  strategy:  Sulfur  dioxide 
(sulfur  dioxide). 

(a)  •  •  * 

(4)  Approval— USEPA  approves  the 
sulfur  dioxide  emission  limits  for  the 
following  counties:  *  *  *  Athens 
County,  Auglaize  County,  *  *  • 
Hamilton  County,  Hancock  County 

•  *  *  Montgomery  County  (except 
Bergstrom  Paper  and  Miami  Paper), 

•  *  *  Pike  County  (except  Portsmouth 
Gaseous  Diffusion  Plant),  Wayne 
County,  Williams  County  •  *  * 

(8)  No  Action— USEPA  is  neither 
approving  nor  disapproving  the  emission 
limitations  for  the  folloMong  coimties  on 
sources  pending  further  review:  •  *  • 
Allen  County  (Cairo  Chemical).  Butler 
County,*  *  *  Gallia  County  (Ohio 
Valley  Electric  Company — Kyger  Creek, 
and  Ohio  Power — Gavin),  Lake  County 

*  *  *  Montgomery  County  (Bergstrom 
Paper  and  Miami  Paper),  *  *  *  Pike 
County  (Portsmouth  Gaseous  Diffusion 
Plant).  *  *  *  Washington  County  (Shell 
Chemical  Company  and  Ohio  Power — 

Muskingum  River),  and  Wood  County 

*  •  • 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

3.  Section  81.336  is  amended  by 
adding  reference  to  Hamilton  County  as 
follows: 


§81.336    OMa 


Ohio— Sulfur  Dioxide 


Designated  area 


Does  nM 

meet  primary 

standanls 


Does  not 


Cannot  be 


Hamilton: 

The  City  erf  Oncinmrti  bounded  on  the  west  by  175 
and  U^.  Route  127.  and  on  the  south  by  the  Ohio 
and  Little  Miami  Rivers;  ttte  Cities  of  Norwood, 
Fairfax  SiJverton.  Gdf  Manor,  Amberly,  Deer  P«k, 
Ailington  Heights.  Elwood  Place,  and  St  Bernard. 

The  remainder  ol  Hamilton  County 


[FR  Doc  8Z-U0G1  Piled  fr-12-82:  8:45  ami 
BIUJNG  CODE  6560-50-41 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Oh.  101 
[FPMR  Temp.  Reg.  E-79] 

Adjustments;  Shipping-Type 
Discrepancies  in  GSA  or  [X>D 
Shipments 

agency:  General  Services 

Administration. 

ACTION:  Temporary  regulation. 

summary:  This  regulation  raises  the 
minimum  line  item  dollar  vajues 
required  for  shipping-type  discrepancies 
in  GSA  or  DOD  shipments  to  $50  for 
reporting  and  $100  for  billing 
adjustments.  This  change  is  necessary 
because  the  costs  associated  with 
processing  discrepancies  have  increased 
significantly. 
dates:  Effective  date:  May  13. 1982. 

Expiration  date:  April  22. 1983. 

Comments  due  on  or  before:  October 
29, 1982. 

ADDRESS:  Comments  should  be 
addressed  to:  General  Services 
Administration  (FSR).  Washington.  DC 
20406. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  James  W.  Jeremiah,  Director,  Office 
of  Requisition  Processing  and  Control 
(703-557-0400). 

SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  has 
determined  that  this  rule  is  not  a  major 
rule  for  the  purposes  of  Executive  Order 
12291  of  February  17, 1981,  because  it  is 
not  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more;  a 
major  increase  in  costs  to  consumers  or 
others;  or  significant  adverse  effects. 
The  General  Services  Administration 
has  based  all  administrative  decisions 
underlying  this  rule  on  adequate 
information  cooceming  the  need  for,  and 
consequences  of.  this  rule;  has 


determined  that  the  potential  benefits  to 
society  from  this  rule  outweigh  the 
potential  costs  and  has  maximized  the 
net  cost  to  society. 
(Sea  20S(c).  63  Stat  390;  40  U.S.C.  486(c)) 

In  41  CFR  Chapter  101,  the  following 
temporary  regulation  is  added  to  the 
appendix  at  the  end  of  Subchapter  E  to 
read  as  follows: 

General  Services  Administration. 
Washington,  D.C.  20405.  April  14.  1982. 

Federal  Property  Management  Regulatioos; 
Tempomy  Regulatioa  E-79 

To:  Heads  of  Federal  agencies. 
Subject:  Adjustments. 

1.  Purpose.  This  temporary  regulation 
raises  the  minimum  line  item  dollar  values 
required  for  reporting  shipping-type 
discrepancies  in  General  Services 
Administration  (GSA)  or  Department  of 
Defense  (DOD)  shipments  and  for  the 
processing  of  billing  adjustments. 

2.  Effective  date.  This  regulations  is 
effective  upon  publication  in  the  Fedetal 
Register. 

3.  Expiration  date.  This  regulation  expires 
April  22. 1983  unless  sooner  revised  or 
superseded. 

4.  Applicability.  The  provisions  of  this 
regulation  apply  to  all  dvihan  agencies 
authorized  to  requisition  from  GSA  and  DOD 
sources. 

5.  Background.  The  costs  associated  with 
reporting  and  processing  discrepancies  have 
increased  significantly  since  S2S  was 
established  as  the  cutoff  point  for  reporting 
shipping  and  transportation-type 
discrepancies.  In  addition.  DOD  has  raised 
the  reporting  requirement  for  shipping-type 
(item)  and  packaging  discrepancies  to  values 
of  more  than  $50.  and  set  the  minimum  for 
billing  adjustments  at  $100.  Since  these  dollar 
criteria  apply  to  net  gains  as  well  as  net 
losses,  the  impact  on  agencies  should  be 
minimal  in  terms  of  overall  adjustment 
dollars,  but  significant  in  terms  of  staff  hour 
savings.  Accordingly,  a  decision  has  l>een 
made  to  increase  minimum  line  item  dollar 
values  in  Subpart  101-28.8.  Reporting 
requirements  are  set  lower  than  adjustment 
levels  to  allow  supply  sources  to  accumulate 
quality  of  service  records  and  to  take 
remedial  action  as  appropriate. 

6.  Action  required,  a.  FPMR  1O1-26.803-2. 
Adjustments,  is  amended  to  read: 
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GSA  and  DOD  will  adjust  billings 
whenever  the  difference  involved,  resulting 
from  over  or  under  charges  or  discrepancies 
or  deficiencies  in  shipments  or  material, 
exceeds  $100  per  line  item  on  a  bill  submitted 
in  accordance  with  the  provisions  of  this 
Subpart  101-28.8  and  the  GSA  Handbook, 
Discrepancies  or  Deficiencies  in  GSA  or  DOD 
Shipments,  Material,  or  Billings. 

b.  GSA  Handbook,  Discrepancies  or 
Deficiencies  in  GSA  or  DOD  Shipments, 
Material,  or  Billings  (FPMR  101-26.8)  is 
changed  to  read: 

(1)  Chapter  a-5a(l):  When  the  value  of  the 
discrepant  material  exceeds  $50  per 
requisition  line  item  when: 

(2)  Chapter  5-10a(l)  and  (2):  (1)  When 
discrepancy  reports  (SF  361,  363.  364,  or  368) 
are  involved,  the  DOD  billing  office  will 
review  and  investigate  the  reported 
discrepancy  and  forward  a  response  to  the 
reporting  activity  and/or  ultimate  consignee 
indicating  whether  a  billing  adjustment  will 
or  will  not  be  authorized.  Adjustments  will 
not  be  processed  when  the  loss  or  gain 
involved  is  $100  or  less  per  line  item- billed 
(detail  billing  card).  Billed  offices  shall 
withhold  submission  of  requests  for  billing 
adjustments  (FAE  cards)  until  60  calendar 
days  after  receipt  of  the  reply  to  the 
discrepancy  report  advising  that  a  billing 
adjustment  is  being  processed.  Losses  or 
gains  of  $100  or  less  shall  be  absorbed  by  the 
billed  activity.  (The  dollar  limitation  in 
requesting  or  obtaining  billing  adjustments 
does  not  alter  the  requirement  for  the 
preparation  and  submission  of  a  discrepancy 
report  as  prescribed  in  chapters  2,  3,  or  4.) 

(2)  When  discrepancy  reports  are  not 
involved,  e.g..  billing  errors,  request  should 
not  be  submitted  when  the  amount  of  the 
over  or  under  billing  is  $100  or  less  cm  a  line 
item  billed  except  for  advice  codes  019,  034, 
and  041.  (Losses  or  gains  shall  be  absorbed 
by  the  billed  activity.)  For  advice  code  034 
(material  received  but  billing  not  received),  a 
request  for  billing  should  not  be  submitted 
prior  to  60  calendar  days  after  receipt  of  the 
material  or  a  billing. 

(3)  Chapter  S-22a:  a.  Ce/ieral.  Adjustments 
in  billings  should  not  be  requested  and  will 
not  be  made  whenever  the  amount  involved 
is  over  and  under  charges  or  the  value  of  the 
discrepancy  or  deHciency  involved 
represents  an  amount  of  $100  or  less  on  any 
line  item  on  a  bill.  This  is  not  to  be  construed 
to  eliminate  billingsand  payments  for 
requisitioned  items  of  $100  or  less. 

7.  Agency  comments.  Comments 
concerning  the  effect  or  impact  of  this 
regulation  on  agency  operations  or  programs 
should  be  submitted  to  the  General  Services 
Administration  (FSR),  Washingtoa  DC  20406, 
no  later  than  March  31, 1982.  for 
consideration  and  possible  incorporatioa  into 
a  permanent  regulation. 

8.  Effect  on  other  directives.  This 
temporary  regulation  amends  FPMR  101- 
26.803-2  by  increasing  the  minimum  value 
required  for  a  billing  adjustment  from  $25  to 
$100. 

Ray  Kliiw. 

Acting  Administrator  of  General  Services. 

ira  Doc  SZ-13076  nied  5-12-82:  »:45  ain| 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  6242 

[OR-20220] 

Oregon;  Partial  Revocation  of  Public 
Water  Reserve  No.  48 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Public  Land  Order. 

summary:  This  order  partially  revokes 
an  Executive  order  creating  Public 
Water  Reserve  No.  48.  This  action  will 
restore  40  acres  to  full  operation  of  the 
public  land  laws  generally,  including 
nonmetalliferous  mining.  All  lands 
affected  by  this  order  have  been  and 
will  remain  open  to  metalliferous  mining 
and  mineral  leasing. 

EFFECTIVE  DATE:  June  11. 1982. 

FOR  FURTHER  INFORMATION  CONTACT 

Champ  C.  Vaughan,  Jr.,  Oregon  State 
Office.  505-231-6905. 

SUPPLEMENTARY  INRMMAT10N:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  90  Stat.  2751;  43  U.S.C.  1714, 
it  is  ordered  as  follows: 

1.  The  Executive  Order  of  February  27, 
1917,  which  withdrew  certain  lands  for 
public  water  reserve  purposes,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

Willamette  Meridian 
T.  37  S..  R.  11  E., 

Sec.27.NE%SWV4. 

The  area  described  contains  40  acres  in 
Klamath  County. 

2.  At  10  a.m.  on  June  11, 1982.  the  land 
will  be  open  to  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on  June  11, 
1982,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  10  a.m.  on  June  11, 1982,  the  land 
will  be  open  to  nonmetalliferous  mineral 
location  under  the  United  States  mining 
laws.  The  land  has  been  and  will  remain 
open  to  metalliferous  mineral  location 
under  the  United  States  mining  laws  and 
to  applications  and  offers  under  the 
mineral  leasing  laws. 

Inquiries  concerning  the  land  should 
be  addressed  to  the  State  Director, 


Bureau  of  Land  Management,  P.O.  Box 
2965,  Portland,  Oregon  97206. 
Gaitey  E.  Camitfaen. 

Assistant  Secretary  of  the  Interior. 
May  6, 1982. 

|FR  Ooc  St-ISDTS  PUed  S-12-«2:  8.-45  ami 
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43  CFR  Public  Land  Order  6243 

(C-1327S] 

Colorado;  Public  Land  Order  Na  6103, 
Correction 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Public  Land  Order. 

summary:  This  order  will  correct  a 
typographical  error  in  a  land  description 
contained  in  Public  Land  Order  No.  6103 
of  January  28, 1982. 

EFFECnVE  date:  May  13, 1982. 

FOR  FURTHER  INFORMATION  CONTACR 

Richard  D.  Tate,  Colorado  State  Office. 

303-837-2535. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

Hie  description  of  a  parcel  of  land  in 
Public  Land  Order  No.  6103  of  January 
28, 1982.  as  published  in  FR  Doc  82-3064 
appearing  on  page  5417  in  the  issue  of 
Friday,  February  5, 1982,  in  the  first 
column  under  T.  19  S.,  R.  71  W.,  line  2 
reads  "sec  2.  SV4."  It  is  hereby 
corrected  to  read  "sec  2,  SV%." 
Carrey  E.  Camitfaeis, 
Assistant  Secretary  of  the  Interior. 
May  S.  1982. 

int  Doc  S2-131flS  FiM  S-12.42:  fe45  ■») 


43  CFR  Public  Land  Order  6244 

IA-023002] 

Alaska;  Wlttidrawal  of  Lands  for  ttie 
Department  of  the  Arnty 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Public  Land  Order. 

summary:  This  order  withdraws  3,340 
acres  of  public  land  from  operation  of 
the  surface  land  and  mining  laws.  The 
land  has  been  and  will  remain  open  for 
mineral  leasing.  The  Department  of  the 
Army  will  continue  to  use  the  land  at 
Fort  Richardson,  Alaska  for  cold 
weather  survival  and  infantry  tactical 
training  purposes  for  a  period  of  twenty 
years. 
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EFFECnve  DATE  May  13, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beau  McClure,  Washington,  D.C  Office, 
202-343-6511  or  Robert  E.  Sorenson, 
Bureau  of  Land  Management,  701  C. 
Street.  Box  13,  Anchorage,  Alaska  99513. 

SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  pursuant  to  section  204  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976, 90  StaL  2751; 
43  U.S.C  1714.  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  Lands  are 
withdrawn  trom  settlement  sale, 
location,  entry  selection,  or  other 
disposal  under  the  public  land  laws, 
including  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  85 
StaL  688,  the  Alaska  Statehood  Act,  72 
Stat  339.  and  the  mining  laws,  30  U.S.C 
Ch.  2,  but  not  the  mineral  leasing  laws, 
and  are  reserved  for  use  by  the 
Department  of  the  Army  for  the  Fort 
Richardson-Davis  Range: 

Sewaid  Meridian 

T.  12  N.,  R.  1  W, 

Sec  6,  WV^: 

Sec.  r,  WV4; 

Sec.  18.  NViNWV*.  NViSViNWVL 
T.  12  N..  R.  2  W, 

Sees.  1  and  2; 

Sec.  3.  NV^NEy4.  SE%NEy4: 

Sec.  11,  NEV4,  NEy«NWV^,  NV^SE^. 
SE^SEV*; 

Sec.  12; 

Sea  13,  NVU^Vi.  NKS^WEK,  NViSE% 
NWy4. 

The  area  described  aggregates 
approximately  3,340  acres  near  Anchorage, 
Alaska. 

2.  The  Department  of  the  Army  shall 
control  and  manage  off  road  veUcIe  use 
to  minimize  and  prevent  disturbance  to 
fragile  slopes  and  soils. 

3.  The  Department  of  the  Army  shall 
not  allow  further  unexploded  ordance 
contamination.  Prior  to  returning  the 
lands  to  public  land  status,  the  lands 
shall  be  made  safe  for  nonmilitary  use. 

4.  The  Department  of  the  Army  has 
the  authority  and  responsibility  for 
management  of  lands  under  their 
jurisdiction  for  other  than  military  uses. 
This  authority  will  be  used  in  carrying 
out  all  surface  management  activities. 
The  authority  and  responsibility  for 
mineral  leasing  shall  be  retained  by  the 
Department  of  the  Interior.  Any  mineral 
leasing  shall  be  subject  to  concurrence 
of  the  Secretary  of  the  Army  or  his 
designee. 

5.  This  withdrawal  will  not  affect  or 
alter  any  existing  agreements, 
memorandum  of  understanding  or  other 
cooperative  agreements  relating  to 
existing  land  use,  management  plans,  or 
cooperative  projects. 


6.  This  withdrawal  shall  remain  in 
effect  for  a  period  of  20  years  from  the 
date  of  this  order. 
Gairey  E.  Catnithers, 
Assistant  Secretary  of  the  Interior. 
May  6, 1982. 

(FK  Doc  BZ-IMT*  FUed  S-U-BK  8:45  ami 
MLLMQ  OOOC  431«-M-II 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49CFRPart173 

[Docket  Na  HM-176;  Amdt  Nos.  173-152] 

Specification  and  Usage  Requirements 
for  3AL  Seamless,  Aluminum 
Cylinders;  Correction 

AQENCv:  Materials  Transportation 
Bureau  (MTB),  Research  and  Special 
Programs  Administration,  DOT. 
ACTION:  Final  rule;  correction. 

summary:  This  document  corrects  final 
rule  (46  FR  62452.  December  24, 1981) 
and  correction  docimient  (47  FR  13816) 
relating  to  new  aluminum  cylinders 
which  are  designated  DOT  specification 
3AL  This  action  is  necessary  to  correct 
editorial  and  typographical  errors 
contained  in  §  173.23(c). 
EFFECTWE  DATE:  July  2, 1982.  However, 
shipments  may  be  prepared,  offered  for 
transportation,  and  transported  in 
accordance  with  these  amendments 
beginning  April  1, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  Mallen.  Chief,  Technical 
Division.  Office  of  Hazardous  Materials 
Regulation.  Materials  Transportation 
Bureau.  U.S.  Department  of 
Transportation.  400  7th  Street  S.W., 
Washington.  D.C  20590  (202-755-4906). 
In  consideration  of  the  foregoing,  the 
following  corrections  are  made  in  FR 
Docket  No.  82-8405  appearing  at  page 
13816  in  the  issue  of  April  1, 1982. 

PART  173— SHIPPERS-GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

1.  On  page  13817,  5  173.23(c),  the 
fourth  and  fifth  lines  are  corrected  to 
read  as  follows: 

S  173.23    Prevlousiy  authorlzMi  packaging. 

(c)*  •  *  DOT  exemption  E6498. 
E7042,  E7446,  E7477.  E8107,  E8364,  or 
E8422,  •  *  * 

(49  U.SC.  1803, 1804. 1808;  48  CFR  1.53,  App. 
A  to  Part  1) 

Noto.— The  Materials  Transportation 
Bureau  has  determined  that  this  document  (a) 


will  not  result  in  a  "maior  rule"  under  tlie 
terms  of  Executive  Order  12291:  (b)  is  not  ■ 
significant  regulation  under  DOTs  regulatofy 
policy  and  procedures  (44  FR  11034);  and  (c) 
does  not  require  an  environmental  impact 
statement  under  the  National  Environmental 
Policy  Act  [to  U.S.C  4321  et  seq).  A 
regulatory  evaluation  and  an  environmental 
assessment  are  available  for  review  in  the 
docket 

Issued  in  Washington.  D.C.  on  May  6, 1982. 
L,  D.  SaniiBan, 
Director,  Materials  Transportation  Bureau. 

(FR  Doc  tt-t30U  FiM  S-U-S2:  •:4s  aB| 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1039 

lEx  Part*  Na  346  (SuMlo.  10)1 

Rail  General  Exemption  Authority— 
Hops 

agency:  Interstate  Commerce 

Commission. 

action:  Final  rule. 

summary:  The  Conunission  exetdaes  its 
authority  under  49  U3.C  10505  to 
exempt  hops  (STCC  No.  01-192)  frvm 
regulation.  Hie  exemption  will  permit 
rail  carriers  to  compete  more  effectively 
with  motor  carriers  for  this  traffic.  The 
exemption  was  requested  by  the  Union 
Pacific  Railroad  Company  and  the 
Burlington  Northern  Railroad  Company. 
EFFECTIVE  DATE:  The  rule  adopted  here 
will  become  effective  on  Jime  14, 1982. 
FOR  FURTHER  WTOHMATION  CONTACR 
Donald  Shaw  (202)  275-7656. 
SUPPLEMENTARY  WTORMATION.  In  the 
notice  instituting  this  proceeding,  served 
February  8, 1982  (47  FR  5912.  February  9, 
1982),  we  proposed,  under  authority  of 
49  U.S.C  10505  as  amended  by  section 
213  of  the  Staggers  Rail  Act  of  198a  Pub. 
L  96-448,  to  exempt  hops  (STCC  No.  01- 
192)  from  regulation.  The  proposed 
exemption  was  requested  by  the  Union 
Pacific  Railroad  Company  (UP)  and  the 
Burlington  Northern  Railroad  Company 
(BN). 

The  Miller  Brewing  Company,  Pabst 
Brewing  Company,  Pfizer,  Inc.,  and  the 
United  States  Brewers  Association.  Ina 
(USBA)  *  have  filed  comments 
supporting  the  exemption.  Hiere  is  no 
opposition  to  it  The  UP  and  BN  have 
submitted  a  joint  letter  stating  that  they 
have  no  additional  conunents  to  add  to 
the  facts  stated  in  their  petition 


'USBA  alto  reqoetti  that  "bop*  pellet*  (STOC- 
n-lB2-10r  be  specificaUy  exempted  in  thi* 
proceeding.  For  biterpretation  of  thii  exemptiaa. 
STCC-01-182  indudei  hops  pellets. 
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initiating  the  proceeding,  and  that  those 
facts,  as  supplemented  by  the 
observations  made  in  our  prior  notice, 
amply  justify  the  exemption  of  hops.  We 
think  the  evidence  presented  in  the 
railroads'  petition  and  the  other  parties' 
comments  indicate  that  exemption  is 
warranted. 

49  U.S.C.  10505  authorizes  the 
Commission  to  exempt  certain  traffic 
from  regulation  when:  (1]  Regulation  is 
not  necessary  to  carry  out  the 
transportation  policy  stated  in  49  U.S.C. 
10101a  and  [2]  either  the  service  is  of 
limited  scope  or  abuses  of  maiket  power 
are  unlikely  to  occur.  All  of  these 
criteria  are  met 

Important  parts  of  the  transportation 
poUcy  stated  in  section  10101a  are  the 
policies  to  allow,  to  the  maximHin  extent 
possible,  competition  to  establish 
reasonable  rates  for  rail  transportation, 
to  minimize  the  need  for  Federal 
regulatory  control  over  the  rail 
transportation  system,  and  to  ensure 
and  promote  effective  competiti(Hi 
between  rail  carriers  and  other  modes 
(section  10101a  (1),  (2),  (4),  and  (5)).  The 
comments  have  not  only  demonstrated 
that  regulation  is  unnecessary  to  carry 
out  the  transportation  policy,  but  that 
regulation  may  luunper  the  furtherance 
of  this  policy.  The  UP  and  BN  have 
explained  that  hop  transportation  by 
motor  vehicle  is  unregulated.  The 
railroads  have  maintained  that  they  do 
not  have  the  flexibility  mider  regulation 


to  adjust  rates  to  compete  effectively 
with  unregulated  motor  carriers.  All  the 
other  parties'  comments  indicate  that 
the  railroads'  statement  is  correct  The 
parties  agree  that  the  timing  of  a  rate 
publication  is  very  important.  They  state 
that,  although  railroads  are  responsive 
to  requests  for  competitive  rate 
adjustments,  rate  regulation  prevents 
them  from  adjusting  rates  to  meet  their 
unregulated  motor  carrier  competition  in 
a  timely  maimer.  The  exemption  will 
alleviate  this  problem,  permitting  rail 
carriers  to  respond  to  market  forces  as 
quickly  as  motor  carriers,  and  enhancing 
intermodal  competition.  Thus,  the 
exemption  will  further  the 
transportation  policy  of  section  10101a. 

The  railroads'  submission 
demonstrates  that  the  service  is  of 
limited  scope.  The  tonnages  are  low 
(37,726  tons  in  1980),  and  the  production 
area  is  limited  (4  states:  Oregon,  Idaho, 
Washington,  and  CalifOTnia). 

In  addition,  abuses  of  market  power 
are  very  unlikely  to  occur.  As  stated  in 
our  prior  notice,  the  rail  market  share 
has  been  declining  (from  38  percent  in 
1971  to  28  percent  in  1980),  and  hops 
appear  easily  divertable  to  motor  / 
carriage,  since  they  are  moved  in  1-car 
lots  (an  average  of  2S.5  tons).  The 
parties'  comments  also  support  the  view 
that  hops  are  easily  divertable  to  motor 
carriage.  Miller  Brewing  Company,  for 
example,  states  that,  although  it  once 
received  100  percent  of  its  hops  by  rail. 


it  presently  receives  100  percent  of  its 
hops  by  exempt  truck.  Pabst  Brewing 
Company  maintains  that  many  motor 
carriers  are  using  hops  as  a  backhaul 
and  are  willing  to  be  very  competitive  in 
order  to  obtain  this  trafRc. 

PART  1039— CONTRACTS  AND 
EXEMPTIONS 

§1039.11    [Amwidad] 

Accordingly,  49  CFR  1039.11  is 
amended  by  adding  the  following  to  the 
list  of  exempt  commodities  between 

01        143. ..Peanuts  and 
01        194  „JH)ta toes,  sweet: 


01 


192..„ Hops. 


This  action  does  not  significantly 
affect  either  the  quality  of  the  human 
environment,  conservation  of  energy 
resources. 

List  of  Subjects  in  49  CFR  Part  1039 

Agricultural  commodities,  Intermodal 
transportation.  Railroads. 

(49  U.S.C.  10505,  5  U.S.C.  553) 

Dated:  May  6, 1982. 

By  the  Coromisaion,  Chaiiman  Taylor,  Vice 
Chairman  Gilliam,  Commissioners  Gresham. 
Sterrett,  and  Andre. 
Agatha  L  Meigenovidi, 
Secretary. 

(FR  Doc  82-13107  Piled  S-12-82:  8:45  am] 
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Proposed  Rules 


Federal  Register 
VoL  47.  No.  93 
Thunday,  May  13,  1982 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  ttie  puMc  of  the 
proposed  issuance  of  rutes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  mie 
mal(ing  prior  to  the  adoption  of  the  final 
lules. 


DEPARTMENT  OF  AGRICUL^E 

Agricultural  Martteting  Servtca 

7  CFR  Part  932 

[Docket  Na  AO  F&V  352-A4] 

Olives  Grown  in  Califomia; 
Recommended  Decision  and 
Oppoifnily  to  File  Written  Exceptions 
to  Propoeed  Further  Amendment  of 
the  Harfceting  Agreement  and 
Itariceting  Order  (PartiaO 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

summary:  This  notioe  invites  written 
exceptions  on  die  proposed  amendment 
of  the  oBve  marketing  agreement  and 
order  program.  TTie  proposed 
amendment  would:  Modify  grade  and 
size  regulations  under  the  order;  change 
the  definitions  of  crop  year  and  fiscal 
yean  change  the  name,  add  a  public 
member  to,  and  modify  other  procedures 
of  the  Olive  Administrative  Committee; 
and  make  minor  changes  in  the 
operation  of  the  marketing  order.  The 
intent  of  ttie  proposed  changes  is  to 
improve  the  effectiveness  of  the 
program. 

DATE:  Written  exceptions  to  this 
recommended  decision  must  be  filed  by 
May  28, 1982. 

ADDRESSES;  Interested  persons  may  file 
written  exceptions  to  this  decision  with 
the  Hearing  Clerk,  United  States 
Departmmt  of  Agriculture,  Room  1077. 
South  Building.  Washington.  D.C  2025a 
Two  copies  of  all  written  exceptions 
should  be  submitted,  and  they  will  be 
made  available  for  public  inspection 
during  regular  business  hours  (7  CFR 
1.27(b)). 

FOR  FURIMER  INRMMATION  CONTACT 

William  J.  Doyle,  Acting  ChieC  Fruit 
Branch.  Fruit  and  Vegetable  Division. 
Agriculture  Marketing  Service,  United 
States  Department  of  A^culture, 
Washington,  0.C  2a25a  telephone  (202) 
447-6975, 


SUPPLEHENTARY  MRNOtATION:  Prior 
.  docimients  in  the  proceeding  Notice  of 
Hearing,  issued  November  13, 1981.  and 
published  in  the  November  IS,  1981 
issue  of  the  Federal  Register  (46  FR 
56620). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  Title  5  of  the  United  States  Code,  and 
therefore  is  not  subject  to  the 
requirements  of  Executive  Order  12291. 

William  T.  Manley.  Acting 
AdministratOT.  Agricultural  Marketing 
Service,  has  detennined  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  would  result  in  only 
minimal  costs  being  incurred  by  the 
regulated  handlers. 

It  has  been  determined  that  a 
comment  period  of  less  than  60  days  if 
warranted.  The  proposed  amendment,  if 
adopted,  should  be  effective  no  later 
than  August  1. 1982.  Iliat  date  would 
represent  the  first  day  of  the  crop  year 
as  proposed  to  be  revised  herein,  and 
proceduces  and  handlers  need  to  know 
of  any  changes  as  soon  as  possible  so 
they  can  plan  their  operations 
accordingly. 

List  of  Subiects  in  7  CFR  Part  932 

Marketing  agreements  and  orders, 
Olives,  Califomia. 

Preliminary  Statement  Notice  is 
hereby  given  of  the  filing  virith  the 
Hearing  Clerk  of  this  recommended 
decision  with  respect  to  a  proposed 
further  amendment  of  the  marketing 
agreement  and  Order  No.  932.  regulating 
the  handling  of  olives  grown  in 
Califomia,  and  of  the  opportunity  to  file 
written  exceptions  thereto.  Copies  of 
this  decision  may  be  obtained  from  the 
Hearing  Clerk  or  Richard  P.  VanDiest 
AMS.  F&V.  1130  "O"  Street.  Room  3114, 
Fresno,  Califomia  93721,  Telephone 
(209)  487-5175. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et.  seq.],  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  orders  (7  CFR  Part  900). 

This  proposed  amendment  was 
formulated  on  the  record  of  a  public 
hearing  held  in  Fresno.  California,  on 
December  8  and  9. 1981.  The  hearing 
notice  was  published  in  the  November 
18. 1981  issue  of  the  Federal  Register  (46 
FR  56620).  Iliat  notice  contained 


proposals  submitted  by  the  Olive 
Administrative  Committee  and  the  Fruit 
and  Vegetable  Division,  AMS. 

Material  Issues:  The  material  issues 
of  record  are  as  follows: 

(1)  Change  the  name  of  the 
administrative  agency  to  Califomia 
Olive  Committee. 

(2)  Change  the  aop  year  to  the  12- 
month  period  ending  on  Jidy  31  of  each 
year  and  the  fiscal  year  to  the  12-Month 
period  ending  on  December  31  of  each 
year. 

(3)  Include  "segmented  (wedged)"  as  a 
style  of  limited  use  olives. 

(4)  Provide  for  addition  of  a  puUic 
member  to  the  OHnmittee. 

(5)  Clarify  nomination  procedures  for 
persons  to  fill  producer  member 
positions  on  the  committee,  inrliirfing 
authority  to  cmduct  nominations  by 
mail. 

(6)  Broaden  the  andiority  for  alternate 
members'  attendance  at  meetings  and 
authorize  payment  of  expenses  incurred 
by  alternate  members  of  the  committee 
under  specified  circumstaiuxs. 

(7)  Authorize  changes  in  committee 
voting  requirements  when  voting  is  liy 
maiL 

(8)  Authorize  interest  and  late 
payment  cheuges  on  overdue 
assessments. 

(9)  Change  reporting  procedures  on 
research  projects. 

(10)  Base  minimum  size  requirements 
for  natural  condition  olives  and  grade 
and  size  requirements  for  canned  olives 
on  the  current  U.S.  Standards  fcv  Grades 
of  Canned  Ripe  Otives  as  may  be 
amended  or  modified. 

(11)  Provide  a  procedure  for  certifying 
olives  as  to  size  at  the  incoming  level  to 
meet  outgoing  regulation  requirements. 

(12)  Make  conforming  changes. 
This  is  a  partial  recommended 

decision.  The  issue  of  authorizing 
handler  assessment  credit  for  brand 
advertising  will  be  dealt  with  in  a 
subsequent  decision. 

Findings  and  Conclusions:  The 
following  findings  and  conclusions  on 
the  material  issues  are  based  on  the 
record  of  the  hearing:  * 

(1]  The  definition  of  "committee"  in 
S  932.16  should  be  amended  to  change 
the  name  of  the  agency  which  locally 
administers  the  order  from  the  Olive 
Administrative  Committee  to  CalifcKsia 
Olive  Committee.  All  of  the  olives 
regulated  under  the  order .  and  for 
practical  purposes,  all  of  the  oUvet 
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grown  in  the  United  States,  are  grown  in 
the  State  of  California.  It  is  appropriate 
that  this  fact  be  reflected  in  the  name  of 
the  committee.  The  name  of  California 
Olive  Committee  would  more  clearly 
identify  the  agency  and  the  growing  or 
regulated  area.  This  should  be  helpful  in 
committee  activities  related  to 
advertising  and  pubUc  relations  work. 

(2)  The  order  defines  the  terms  crop 
year  and  fiscal  year  as  that  period 
begiiming  September  1  of  any  given  year 
and  ending  August  31  of  the  following 
year.  At  the  time  the  order  was 
promulgated,  this  deflnition  of  crop  year 
and  Hscal  year  identifled  the  period  of 
time  in  which  most  of  a  season's  olive 
crop  was  harvested  and  marketed. 
Harvesting  began  during  September  and 
continued  through  November  of  each 
year.  Most  olives  were  canned  and 
marketed  from  December  to  August  of 
the  same  crop  year  in  which  they  were 
harvested. 

Subsequent  changes  in  cultural 
practices  and  the  introduction  of 
massive  irrigation  projects  into  the 
southwestern  San  Joaquin  Valley  of 
California  have  resulted  in  a  substantial 
increase  in  acreage  of  olive  trees  in  that 
more  southerly  area.  Prior  to  the 
development  of  the  irrigation  projects, 
most  olives  were  grown  in  the  eastern 
portion  of  the  San  Joaquin  Valley,  Due 
to  different  climatic  and  soil  conditions 
in  the  southwestern  San  Joaquin  Valley, 
olive  harvesting  now  begins  in  August 
In  view  of  this,  the  deftnition  of  crop 
year  should  be  changed  to  that  period 
beginning  August  1  of  a  given  year  and 
ending  July  31  of  the  following  year. 
However,  it  may  be  desirable  in  the 
future  to  establish  a  different  crop  year 
should  harvesting,  marketing  or  other 
practices  for  olives  materially  change. 
Therefore,  authority  should  be  included 
in  S  932.19  to  provide  for  such 
establishment  subject  to 
recommendation  by  the  committee  and 
approval  by  the  Secretary. 

The  committee  currently  meets  in 
August  of  each  year,  prior  to  harvest,  to 
approve  and  recommend  to  the 
Secretary  of  Agriculture  a  budget  and 
assessment  rate  for  the  subsequent 
fiscal  year.  Inasmuch  as  the  assessment 
rate  is  applied  to  the  regulated  volume 
handled,  substantial  variation  in 
assessment  revenue  may  occur  when  the 
actual  crop  size  varies  significantly  from 
the  pre-harvest  estimate.  This 
complicates  budgetary  planning  and 
implenientation  of  the  committee's 
market  development  program  because 
the  level  of  assessment  income  is 
uncertain  at  the  time  the  budget  is 
planned.  In  order  to  have  the  most 
accurate  crop  data  available  and  to 


more  closely  correlate  assessment 
revenue  with  expenses,  the  definition  of 
flscal  year  should  be  changed  to  that 
period  beginning  January  1  of  a  given 
year  and  ending  December  31  of  the 
same  year,  thus  allowing 
recommendations  for  budget  and 
assessment  rates  to  be  based  on  a 
known  quantity  of  olives  handled. 

However,  it  may  develop  that  for 
convenience  of  management,  or  for 
other  good  and  sufficient  reasons  not 
now  apparent,  it  may  be  desirable  to 
establish  a  fiscal  period  other  than  the 
one  ending  December  31.  Therefore, 
authority  should  be  included  in 
S  932.19(bJ  to  provide  for  such 
establishment  subject  to  approval  by  the 
Secretary  pursuant  to  recommendation 
of  the  committee.  Hence,  it  is  concluded 
that  fiscal  period  should  be  defined  as 
hereinafter  set  forth  to  provide  this 
flexibility. 

As  conforming  changes,  "crop  year" 
should  be  changed  to  "fiscal  year"  in 
§§  932.35(g),  932.35(h),  932.39(b), 
g32.40(a)  and  g32.45(d).  "Fiscal  year" 
should  be  changed  to  "crop  year"  in 
S  932.39.  References  to  August  15  in 
S§  932.35(g),  932.50  and  932.68(c)  should 
be  changed  in  accordance  with  the 
change  in  the  definitions  of  crop  year 
and  fiscal  year.  Accordingly,  in 
S  932.35(g)  the  phrase  "not  later  than 
August  15"  should  be  changed  to  "not 
later  than  December  15."  "This  refers  to 
the  date  by  which  the  committee  must 
submit  to  the  Secretary  its 
recommended  budget  of  anticipated 
expenses  and  the  proposed  assessment 
rate  for  the  fiscal  year  beginning 
January  1.  In  9  932.50  the  phrase  "not 
later  than  August  15  of  each  crop  year" 
which  sets  the  date  by  which  the 
committee  must  hold  its  armual  meeting 
for  the  purpose  of  formulating  a 
marketing  policy  for  the  oncoming  crop 
year,  should  be  changed  to  "at  least  14 
days  prior  to  the  start  of  each  crop 
year."  In  9  932.68(c)  the  reference  to  the 
date  by  which  the  Secretary  must 
announce  termination  of  the  order,  for 
such  termination  to  be  effective  in  the 
current  crop  year,  should  be  changed 
from  August  15  to  July  15.  Such  dates 
and  periods  of  time  are  comparable  to 
those  currently  required  in  the  order  for 
such  action  to  be  taken. 

(3)  The  order  should  be  amended  to 
include  segmented  (wedged)  olives  and 
to  delete  quartered  and  minced  olives 
from  the  styles  of  limited  use  olives 
included  in  9  932.23a.  Segmented  olives 
are  defined  in  the  U.S.  Standards  for 
Grades  of  Canned  Ripe  Olives  (7  CFR 
Part  52,  46  FR  39563)  as  olives  that  are 
pitted  and  then  cut  lengthwise  into  three 
or  more  approximately  equal  parts. 


Thus,  segmented  style  also  includes 
olives  cut  into  four  equal  parts,  or 
quartered.  The  industry  refers  to 
segmented  olives  as  wedged  style  olives 
and  they  are  used  primarily  by  the 
foodservice  industry  as  pizza  toppings 
and  salad  garnishes.  This  style  of  olive 
was  introduced  in  1972  and  there  has 
been  increased  acceptance  and  usage 
each  year. 

The  order  now  authorizes  the 
committee,  with  approval  of  the 
Secretary,  to  specify  additional  styles  of 
limited  use  olives  and  establish 
requirements  applicable  to  such  styles. 
Under  this  authority,  an  administrative 
rule  (9  932.110)  was  promulgated 
specifying  quartered  and  segmented 
olives  as  additional  styles  which  could 
be  produced  from  limited  use  size  and 
larger  olives.  The  proposed  revision  of 
9  932.23a  makes  no  substantive  change 
but  merely  includes  the  segmented 
(wedged]  sfyle  in  the  basic  provisions  of 
the  order  among  the  other  limited  use 
sfyles.  Since  segmented  sfyle  means  the 
olive  has  been  pitted  and  cut  into  three 
or  more  approximately  equal  parts,  the 
term  "quartered"  is  superfluous  and  is 
therefore  not  included  in  the 
recommended  amendment.  Section 
932.23a  currently  lists  chopped  and 
minced  sfyles  among  the  styles  for 
limited  use.  The  U.S.  Standard  was 
amended  to  delete  the  term  "minced", 
and  minced  and  chopped  sfyles  were 
combined  into  one  sfyle  of  olives, 
identified  as  "chopped".  Therefore,  the 
term  "minced"  should  be  deleted  from 
9  932.238. 

(4)  The  order  should  be  amended,  as 
hereinafter  set  forth  in  9  932.25,  to 
provide  that  a  public  member  and 
alternate  public  member  may  be  added 
to  the  committee.  Relative  thereto, 
provision  should  be  made  for 
appropriate  eligibilify  requirements  and 
procedures  for  nominating  persons  to  fill 
the  public  member  position  tmder  the 
order.  Provision  should  also  be  made  in 
9  932.36  to  increase  by  one  the 
committee  quorum  requirement  and  to 
increase  by  one  the  number  of  votes 
required  to  decide  on  grade  and  size 
regulations  to  reflect  the  addition  of  a 
public  member  to  the  committee. 

Such  public  i^ember  could  be  helpful 
in  bringing  the  viewpoint  of  the  general 
public  into  the  committee's 
dehberations.  Such  a  viewpoint  could  be 
valuable  in  plarming,  implementing,  and 
evaluating  the  committee's  market 
development  planr.  A  public  member 
should  serve  in  the  same  capacify  as 
any  other  member  and  thus  would  be 
able  to  initiate  proposals  to  be 
considered  by  the  committee,  and  vote 
on  all  committee  actions.  The  public 
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member  should  not  be  a  paid  position 
such  as  a  public  consultant,  but  the 
public  member  should  be  reimbursed  for 
expenses  incurred  in  the  performance  of 
committee  duties.  A  public  member 
should  not  be  engaged  in  the 
commercial  production,  marketing, 
buying,  grading  or  processing  of  olives, 
nor  should  such  member  be  an  officer, 
director,  member  or  employee  of  any 
firm  engaged  in  those  activities.  This  is 
not  meant  to  preclude  from  the  position 
someone  who  might  have  a  few  olive 
trees  in  their  yard 

Since  all  meetings  of  the  committee 
are  held  in  California,  the  public 
member  should  be  a  resident  of  that 
State  to  minimize  travel  and  related 
expenses.  In  the  event  that  the  public 
member  moves  from  the  State  of 
California  or  becomes  financially 
involved  in  the  olive  industry,  such 
member  would  become  ineligible  to 
serve  and  a  replacement  would  be 
selected  and  nominated,  as  soon  as 
possible,  for  the  Secretary's  approval 
and  appointment.  The  terms  of  office  of 
the  public  member  and  public  member 
alternate,  insofar  as  possible,  should 
coincide  with  those  of  producer  and 
handler  members,  that  is,  a  two-year 
term  beginning  June  1  and  ending  on 
May  31  of  odd  numbered  years. 

Section  932.36  prescribes  voting 
requirements  and,  among  other  things, 
requires  at  least  five  handler  members 
and  five  producer  members  to  be 
present  to  obtain  a  quorum.  It  also 
requires  at  least  five  affirmative  votes 
by  producer  members  and  five 
affirmative  votes  by  handler  members  to 
approve  any  recommendation  to  the 
Secretary  relative  to  grade  or  size 
regulations.  Since  the  public  member  is 
neither  a  producer  nor  a  handler,  the 
public  member's  vote  should  not  be 
categorized  into  either  group  under 
§  932.38. 

Hence,  the  requirements  of  that 
section  with  respect  to  quorum  and 
voting  requirements  should  continue  to 
relate  to  grower  and  handler  members 
as  specified.  However,  when  a  public 
member  is  added  to  the  committee,  the 
quorum  and  voting  requirements  should 
increase  by  one  to  reflect  the  additional 
member.  Therefwe,  in  that  event,  the 
quorum  requirement  should  be  at  least 
11  members  of  whom  at  least  5  should 
be  producer  members  and  at  least  5 
should  be  handler  members;  and 
committee  recommendations  as  to  grade 
and  size  should  require  an  affirmative 
vote  of  11  members  of  whom  at  least  5 
should  be  producer  members  and  at 
least  5  should  be  handler  members. 

If  the  order  is  amended  as  proposed, 
the  committee  should,  as  soon  as 
practicable,  recommend  appropriate 


rules  and  regulations  which  would 
define  the  procedures  for  nominating 
persons  for  the  position  of  public 
member  and  alternate  public  member. 
Several  methods  were  proposed  at  the 
hearing  to  identify  and  select  potential 
candidates  and  determine  their 
qualifications  to  serve  in  the  position. 
For  example,  one  method  would  involve 
a  subcommittee  interviewing 
prospective  nominees  and  choosing 
several  of  the  best  qualified  candidates. 
After  reviewing  the  candidates' 
qualifications  and  the  subcommittee's 
recommendations,  the  committee  could 
present  to  the  Secretary  its 
recommendation  for  the  public  member 
and  alternate  public  member.  Other 
methods  of  identifying,  selecting,  and 
nominating  candidates  should  also  be 
considered  by  the  committee.  The 
committee  should  develop  such  rules 
and  regulations  as  soon  as  possible  after 
amendment  proceedings  are  completed, 
with  the  objective  of  nominating  a 
public  member  for  the  next  term  which 
begins  June  1. 1983.  In  order  to  allow 
time  for  the  Secretary  to  make  such 
selection,  the  committee  should  submit 
the  names  of  nominees  for  public 
member  and  alternate  member  prior  to 
April  16  of  any  year  in  which 
nominations  are  made. 

(5)  The  order  requires  that  nominees 
to  fill  grower  member  positions  on  the 
committee  shall  be  nominated  at 
meetings  of  growers  in  each  of  the 
representative  districts.  At  such 
meetings  each  grower  entity  may  cast 
one  vote  for  each  member  and  alternate 
member  nominee  to  be  nominated  from 
that  district.  Proponents  expressed 
dissatisfaction  concerning  the  lack  of 
grower  participation  in  nomination 
meetings  and  proposed  that  such 
participation  could  be  encouraged  if 
growers  were  permitted  a  vote  by  mail. 
It  was  contended  that  requiring  growers 
to  attend  in  person  in  some  instances 
causes  a  hardship  in  that  some  growers 
must  travel  relatively  long  distances  at 
their  own  expense.  It  was  indicated  that 
if  suitable  procedures  could  be  worked 
out  for  obtaining  the  names  of 
prospective  grower  nominees  in  each 
district,  and  presenting  such  to  growers 
on  a  ballot  to  be  returned  by  mail,  one 
growers  would  participate.  Proponents 
testified  that  grower  meetings  should  be 
held  in  all  districts.  At  these  meetings, 
growers  could  propose  candidates  for 
the  nomination  recess.  Other  methods  of 
proposing  candidates  could  also  be 
developed  by  the  committee  and 
recommended  to  the  Secretary  for 
adoption  as  an  administrative  rule. 
Allowing  such  a  procedure  to  be 
devek>ped  as  an  administradve  rule 
would  permit  necessary  clarificatioa 


and  development  of  a  woricaUe 
procedure  and  also  allow  for  hirtber 
modification  if  deemed  necessary  by  the 
committee. 

For  similar  reasons,  the  committee 
would  develop,  also  for  adoption  as  an 
administrative  rule,  mail  balloting 
procedures  for  nomination  of  producer 
and  alternate  producer  members.  One 
procedure  could  involve  mailing  ballots 
to  all  growers  in  a  district  The  names  of 
all  candidates  for  nomination  would  be 
on  the  ballot  and  producers  would 
choose  candidates  for  both  the  member 
and  alternate  member  positions. 
Candidates,  in  order  to  be  nominated, 
would  have  to  receive  a  majority  of  the 
votes  cast  If  no  candidates  received 
such  a  majority  the  balloting  procedure 
would  have  to  be  repeated.  If  for  some 
reason  such  procedures  for  the 
development  of  a  list  of  candidates  for 
nomination  and  for  mail  balloting  do  not 
prove  successful  or  desirable,  the 
committee  should  have  the  option  of 
holding  nomination  meetings  for  the 
purpose  of  obtaining  producer  member 
and  alternate  member  nominees.  It  is 
therefore  concluded  that  §  932.29  should 
be  amended  to  authorize  mail  balloting 
by  producers  to  secure  nominees  for 
producer  member  positions  in  the 
committee. 

(6)  Sections  932.30  and  932.37  should 
be  amended  to  permit  the  committee,  by 
majority  vote,  or  the  committee 
chairman  to  request  one  or  more 
alternate  members  to  attend  any  or  all 
committee  meetings,  even  though  the 
respective  member  or  members  are  in 
attendance  at  the  same  meeting,  and  to 
authorize  the  committee  to  pay  expenses 
incurred  by  any  or  all  alternate 
members  in  attending  committee 
meetings  or  performing  other  committee 
duties  when  such  is  so  requested. 

The  order  does  not  now  specifically 
provide  for  reimbursement  of  an 
alternate  member's  expenses  incurred  in 
attending  committee  meetings  when  the 
member  for  whom  that  person  is  an 
alternate  attends  the  same  meeting.  This 
could  prevent  an  alternate  for  providing 
valuable  information  to  the  committee. 
For  example,  alternates  serve  on 
subcommittees  and.  when  the  committee 
is  considering  a  recommendation  of  the 
subcommittee,  attendance  by  the 
alternate  members  who  participated  in 
formulating  the  recommendation  would 
be  desirable.  Provision  for 
reimbursement  of  expenses  should 
include  expenses  incurred  by  members 
or  alternates  in  attending  or 
participating  in  conferences  and  similar 
industry  related  activities  as  authorized 
by  the  oonunittee. 
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The  authority  to  request  attendance  of 
alternate  members  at  committee 
meetings  should  not  be  construed  to 
mean  that  all  alternate  members  should 
regularly  be  reimbursed  for  expenses 
related  to  attending  all  committee 
meetings.  The  payment  of  expenses  of 
alternate  members  for  attending 
meetings  or  performing  service  should 
be  limited  to  those  incurred  when  the 
attendance  or  performance  of  services 
has  been  requested  by  the  committee  or 
its'  chairman.  Of  course,  this  does  not 
preclude  the  attendance  by  any 
alternate  at  any  or  all  meetings  at  such 
alternate's  own  expense. 

(7)  Section  932.36  currendy  provides 
that  the  conunittee  may  vote  on  issues 
by  mail  or  telegram  upon  due  notice  to 
all  members,  provided  that  at  least  ten 
affirmative  votes,  of  which  five  shall  be 
producer  member  and  five  shall  be 
handler  member  votes,  shall  be 
necessary  for  a  vote  to  carry.  One 
dissenting  vote,  however,  prevents 
adoption  of  any  proposition  when  voting 
by  such  method. 

Assembled  meetings  of  the  conunittee 
are  not  held  according  to  a  set  schedule. 
They  are  called  when  a  proposition  to 
be  considered  by  the  conunittee  is  such 
that  discussion  of  the  issues  is  deemed 
to  be  necessary.  However,  minor 
matters,  or  matters  which  have 
previously  been  discussed  by  the 
committee  but  for  which  an  additional 
meeting  would  cause  an  undue  burden 
on  the  committee's  finances  and  the 
committee  members'  time,  can  be 
disposed  of  through  a  telegram  or  maU 
ballot.  For  example,  the  committee 
members  could  be  asked  to  approve  a 
budget  item  for  which  the  actual  amount 
was  not  known  at  the  time  of  the 
committee  meeting,  but  which  was 
discussed  in  terms  of  approving  up  to  a 
specific  amount  of  money,  with  notice 
that  the  exact  amoimt  would  be  stated 
in  a  mail  ballot.  This  procedure,  which 
was  intended  to  expedite  decisions  on 
generally  minor  matters,  has  been 
hampered  by  the  use  of  the  one 
dissenting  votes  were  subsequently 
passed  by  the  committee  at  an 
assembled  meeting. 

The  use  of  mail  balloting  by  the 
committee  is  desirable  but  the  one  vote 
veto  has  proved  impractical.  Therefore, 
§  932.36  should  be  amended  to  require  at 
least  14  affirmative  votes  (15  when  a 
public  member  is  seated  on  the 
committee),  seven  of  which  must  be 
producer  votes  and  seven  of  which  must 
be  handler  votes,  for  adoption  of  any 
proposition  submitted  to  a  telegrapWc  or 
mail  ballot  and  the  one  vote  veto 
provision  should  be  deleted.  However, 
since  there  are  only  eight  producer 


members,  eight  handler  members,  and 
an  additional  one  public  member,  the  14 
affirmative  vote  requirement  (15  if  a 
public  member  is  seated)  could  prove  to 
be  more  restrictive  than  the  current 
requirement  i.e.  five  producer  votes  and 
five  handler  votes,  with  no  dissenting 
votes.  In  such  an  event  the  use  of  mail 
balloting,  with  its  attendant  savings  in 
committee  meeting  costs  would  be 
frustrated.  Therefore,  it  is  concluded 
that  the  amendment  should  also  provide 
that  if  the  committee  finds  the  14  (or  15) 
affirmative  vote  requirement  too 
stringent  it  may  recommend  and  the 
Secretary  may  approve  changes  in  the 
nimiber  of  affirmative  votes  required  for 
a  proposition  submitted  by  mail 
balloting  to  carry,  with  the  limitation 
that  the  number  shall  not  be  less  than 
ten  affirmative  votes  (11  if  a  public 
member  is  added  to  the  committee],  of 
which  five  shall  be  producer  member 
votes  and  five  shall  be  handler  member 
votes,  with  the  further  limitation  that 
any  reduction  in  the  number  of 
affirmative  votes  required  to  pass  such  a 
proposal  shall  maintain  the  requirement 
of  an  equal  number  of  producer  and 
handler  votes  required  for  approval.  It  is 
therfore  concluded  that  the  order  should 
be  amended  consistent  with  the 
foregoing. 

(8)  Section  932.39(c)  should  be 
amended  to  provide  that  the  committee 
may  levy  interest  of  late  payment 
charges,  or  both,  on  unpaid  assessments. 
Such  charges  should  be  at  a  rate 
recommended  by  the  committee  and 
approved  by  the  Secretary.  In  some 
instances  haiKllers  have  not  paid 
assessments  on  a  timely  basis.  Such 
handlers  have  the  use  of  funds,  without 
interest  due  the  committee.  This  is 
unfair  to  handlers  who  pay  their 
assessments  prompUy  and  thus,  are 
carrying  a  disproportionate  share  of  the 
financial  costs  of  the  program  for 
periods  of  time.  Also,  the  committee 
incurs  additional  expenses  when 
required  to  collect  late  assessments  due 
to  the  increased  correspondence 
generated  and  the  time  spent  by 
management  and  staff  to  secure 
payment 

Currendy,  the  committee  bills  the 
handlers  on  a  quarterly  basis,  with  the 
first  35  percent  on  December  1,  with  a 
due  date  of  December  15;  the  next  20 
percent  billed  on  February  1,  with  a  due 
date  of  February  15;  the  next  20  percent 
billed  on  April  1  with  a  due  date  of  April 
15;  and  the  last  25  percent  billed  on  June 
1,  with  a  due  date  of  June  15.  These 
dates  and  percentages  are  fixed, 
administratively,  by  the  committee  and 
may  be  adjusted  from  time  to  time.  Any 
interest  or  late  payment  charge  levied 


by  the  committee  should  become 
effective  from  the  day  after  the  due  date 
of  such  assessment 

The  establishment  of  an  interest  rate  * 
or  late  payment  charge,  or  a 
combination  of  the  two,  should  be 
subject  to  a  recommendation  by  the 
committee  and  approval  by  the 
Secretary.  An  interest  or  late  payment 
charge  at  levels  approximating 
commercial  rates  in  the  area  should 
discourage  delinquencies.  Any  such  rate 
or  charge  established  should  continue  in 
effect  until  such  time  as  the  committee 
recommends  and  the  Secretary  approves 
a  change. 

(9)  The  order  currendy  requires  the 
conunittee,  after  the  close  of  each  crop 
year,  to  prepare  and  maU  reports  on 
production  research  and  marketing 
research  and  development  projects  to 
the  Secretary.  In  practice  the  committee 
prepares  and  submits  such  reports  to  the 
Secretary  on  a  current  and  timely  basis, 
as  soon  as  such  research  activities  are 
completed.  It  is  desirable  that  all  current 
production  research  and  marketing 
research  and  development  project 
reports  be  prepared  and  submitted  to 
the  Secretary  as  soon  as  the  committee 
has  the  necessary  material  to  compile 
the  reports,  and  S  932.45(e]  should  be 
amended  to  so  provide. 

(10)  Section  932.51  of  \he  order 
provides  that  no  handler  shall  process 
any  lot  of  natural  condition  olives  for  - 
use  in  the  production  of  packaged  olives 
which  have  not  first  been  size-graded, 
either  by  sample  or  by  lot  and  classified 
into  separate  size  designations  in 
accordance  with  the  size  designations 
specified  in  the  U.S.  Standards  for 
Grades  of  Canned  Ripe  Olives,  or  such 
sizes  as  may  be  recommended  by  the 
committee  and  established  by  the 
Secretary.  The  size  designations  are 
related  to  the  value  of  the  olives. 
Generally,  within  each  given  variety 
group,  the  larger  the  olives^  the  greater 
the  value  per  ton. 

The  size  designations  currendy 
specified  in  the  order  are  based  on  the 
U.S.  Standards  for  Grades  of  Canned 
Ripe  Olives  which  were  in  effect  in  1971. 
The  U.S.  Standards  for  Grades  of 
Canned  Ripe  Olives  were  revised  in 
1977  and  again  in  1981.  In  the  latter 
revision  the  number  of  single  size 
designations  was  set  at  7,  and  now 
conforms  with  prevailing  industry 
practices.  Hence,  it  is  concluded  that  the 
size  designations  in  the  order  should  be 
in  accordance  with  the  current  U.S. 
Grade  Standards  or  such  modifications 
as  may  be  recommended  by  the 
committee  and  established  by  the 
Secretary. 
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Section  932.51  now  provides  that  for 
purposes  of  the  order,  two  additional 
size  designations,  petite  and  subpetite. 
shall  be  considered  to  be  included  in  the 
designations  set  forth  in  the  U.S.  Grade 
standards.  These  designations  are  used 
in  the  industry  to  describe  two  sizes  of 
olives  smaller  than  the  minimum  size 
which  may  be  used  in  the  production  of 
whole  or  pitted  canned  ripe  olives.  The 
order  should  be  amended  to  include  two 
other  size  designations:  Extra  Large 
Sevillano  "L"  and  Extra  Large  Sevillano 
"C"  and  to  specify  the  approximate 
count  per  pound  and  average  count 
ranges  for  such  additional  size 
designations.  The  size  designations  in 
the  current  U.S.  Grade  standards 
combine  the  categories  "Mammoth"  (65 
to  75  olives  per  pound)  and  "Extra 
Large"  (76  to  88  olives  per  pound)  into 
the  redesignated  category  "Extra  Large" 
(65  to  88  olives  per  pound).  This 
designation  does  not  afford  a  basis  for 
the  separation  of  olives  of  the  Sevillano 
variety  into  sizes  authorized,  under  the 
order,  for  limited  use  styles  and  whole 
styles.  In  order  to  effectuate  this 
separation  of  styles,  olives  of  the 
Sevillano  variety  with  an  average  count 
range  of  76  to  88  olives  per  pound  and 
and  approximate  count  of  82  olives  per 
pound  should  be  identified  as  Extra 
Large  Sevillano  "L"  and  such  olives, 
when  limited  use  sizes  are  authorized 
for  use,  may  be  used  in  limited  use 
sfyles.  01iv6s  of  the  Sevillano  variety 
with  an  average  count  range  of  65  to  75 
olives  per  pound  and  an  approximate 
count  of  70  olives  per  pound  should  be 
identified  as  Extra  Large  Sevillano  "C" 
and  such  olives  should  be  used  in 
canned  whole,  whole  pitted,  or  limited 
use  styles.  These  average  count  ranges 
and  approximate  counts  correspond 
with  limited  use  sizes  and  sizes  for 
canned  whole  or  whole  pitted  sfyles  for 
olives  in  variefy  Group  1,  except  the 
Ascolano,  Barouni  and  St.  Agostino 
varieties.  The  Sevillano  is  the  only 
commercially  grown  variety  in  Group  1 
and  these  requirements  apply  only  to 
Sevillano  olives. 

The  order  currentiy  authorizes 
adjustments  in  size  designations  for 
natural  condition  olives  as  appear  to  be 
warranted  by  the  prevailing 
circumstances.  In  addition,  the  order 
should  provide  authority  to  change  the 
names  and  the  approximate  counts  and 
average  count  ranges  for  these  four 
additional  size  designations  (petite, 
subpetite.  Extra  Large  Sevillano  "L", 
and  Extra  Large  Sevillano  "C")  based  on 
a  recommendation  of  the  committee  and 
approval  by  the  Secretary. 

Section  932.52  should  be  amended  to 
base  grade  and  size  requirements  for 


canned  ripe  olives  on  the  current  U.S. 
Grade  Standards  or  subsequent 
amendments  thereto.  Currendy,  such 
requirements  are  based  on  the  U.S. 
Grade  Standards  which  became 
effective  in  1971  (September  1, 1971). 
The  record  indicates  that  the  current 
standards  provide  a  practical  basis  for 
inspection  and  certification  of  canned 
ripe  olives.  However,  should  the  current 
standards  be  subsequently  amended, 
grade  and  size  specifications  in  the 
order  should  be  based  on  such  amended 
standards.  This  is  necessary  so  that  the 
order  requirements  conform  with  any 
subsequent  amendments  to  the  U.S. 
grade  standards.  The  order  currently 
authorizes  variations  from  grade 
standards  for  canned  ripe  olives  for 
marketing  order  purposes  by 
recommendation  of  the  committee  and 
approval  of  the  Secretary.  The  order 
should  also  authorize,  as  hereinafter 
provided,  modification  of  size 
designations  for  canned  ripe  olives  for 
marketing  order  purposes  by 
recommendation  of  the  committee  and 
approval  by  the  Secretary.  This  would 
allow  the  committee  to  reconmiend 
adjustments  in  size  designations  as  may 
be  necessary  to  reflect  changes  in 
production  and  marketing  of  olives.  As 
discussed  further  in  material  issue  (11) 
this  authority  would  also  allow 
establishment  of  marketing  order  size 
designations  to  implement  size 
certification  for  canned  whole  and 
whole  pitted  olives. 

Testimony  was  given  at  the  hearing 
suggesting  that  both  incoming  and 
outgoing  regulations  in  the  order  should 
be  based  on  the  U.S.  Grade  Standards 
as  revised  in  1981.  However,  this 
proposal  does  not  allow  the  necessary 
flexibilify  to  permit  order  requirements 
to  change  with  future  revisions  of  such 
standards.  The  fact  that  the  order 
currently  bases  grade  and  size 
designations  in  terms  of  the  1971  U.S. 
grade  standards  necessitated  the 
request  for  this  formal  rulemaking 
proceeding  to  consider  adopting  the  1981 
U.S.  Grade  Standards.  If  order 
requirements  are  tied  to  the  1981  U.S. 
Grade  Standards,  future  revisions  of 
such  standards  may  require  a 
subsequent  amendment  of  the  order. 
Formal  rulemaking  is  time-consuming 
and  costly  both  to  the  committee  and 
the  government.  Therefore,  it  is 
concluded  that  grade  and  size 
requirements  in  the  order  should  be  in 
accordance  with  the  current  U.S.  Grade 
Standards  and  any  subsequent 
amendments  thereto  with  provision  for 
modification  of  such  requirements  as 
may  be  recommended  by  the  committee 
and  approved  by  the  Secretary. 


Amendment  of  the  order  to  adopt  the 
current  U.S.  Standards  for  Grades  of 
Canned  Ripe  Olives  (7  CFR  Part  52) 
requires  conforming  changes  to  be  made 
in  S  932.52.  Section  932.52(a)(1)  should 
be  amended  to  reference  die  most 
recendy  amended  U.S.  Standards  for 
Grades  of  Canned  Ripe  Olives. 

Sections  932.52(a)(2)  and  932.52(a)(6) 
now  reference  size  designations 
designated  in  the  1971  U.S.  Standards 
for  Grades  of  Canned  Ripe  Olives. 
Changes  in  the  descriptive  terms  used  to 
designate  olive  sizes  in  the  recendy 
amended  U.S.  Standards  for  Grades  of 
Canned  Ripe  Olives  (7  CFR  Part  52) 
make  such  terms  obsolete.  Therefore, 
such  descriptive  terms  should  be 
deleted.  It  is  concluded  that  the  order 
should  be  amended  to  provide  that  the 
size  designations  under  the  order  should 
be  those  contained  in  the  U.S.  Standards 
forCrades  of  Canned  Ripe  Olives  (7 
CFR  Part  52)  as  amended,  or  appropriate 
modifications  thereof,  as  recommended 
by  the  committee  and  approved  by  the 
Secretary. 

(11)  The  record  indicates  that  natural 
condition  olives  may  be  inspected  and 
certified  as  meeting  incoming  size 
requirements  for  processing  as  hmited 
use  sfyles  of  oliveS.  but  during  storage 
and  processing  may  lose  weight  to  the 
extent  that  the  fruit  may  not  meet  the 
outgoing  requirements  for  such  sfyles. 
Similarly,  storage  and  processing 
shrinkage  may  occur  so  that  natural 
condition  olives  initially  meeting  a 
specific  size  requirement  for  processing 
as  whole  sfyle  olives  may  ultimately 
packout  as  a  smaller  size  fruit.  In  both 
cases,  producers  may  have  been  paid 
the  higher  prevailing  price  for  one  size 
fruit  which  is  ultimately  sold  as  another 
size.  Such  a  situation  is  inequitable  to 
handlers  who  have  paid  a  higher  price 
for  olives  eligible,  at  the  outset,  for  use 
in  outlets  for  a  size  of  fruit  which  is 
ultimately  disposed  of  as  a  different  size 
of  fruit  To  the  extent  that  prices  for 
different  sizes  of  fruit  vary,  handlers 
and  producers  may  gain  or  lose. 

The  proposed  amendment  would 
provide  a  method  of  certification  of 
single  sizes  of  natural  condition  olives 
for  compliance  with  both  incoming  and 
outgoing  regulations  under  the  order. 
Under  the  proposal,  olives  meeting  the 
specified  conditions  of  size  would  be 
eligible  for  use  in  oudets  for  such  size 
even  though  weight  loss  may  occur 
during  storage  and  processing.  Outgoing 
size  requirements  are  set  in  terms  of  the 
weight  of  individual  olives  in  particular 
varietal  groups. 

The  order  should  provide  that  when  the 
use  of  limited  use  size  olives  is 
authorized  during  any  crop  year,  any  lot 
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of  such  olives  may  be  used  in  the 
production  of  limited  use  styles  without 
an  outgoing  inspection  for  size  if  the 
average  counts  per  pound  at  the 
incoming  level  are  within  the  following: 
Variety  Group  1  (except  the  Ascolano, 
Barouni,  and  St.  Agostino  varieties):  76- 
88,  inclusive;  Variety  Group  1  olives  of 
the  Ascolano,  Barouni,  and  St.  Agostino 
varieties:  89-140,  inclusive;  Variety 
Group  2  olives  (except  the  Obliza 
variety):  141-180.  inclusive;  and  Variety 
Group  2  olives  of  the  ObUza  variety: 
128-140,  inclusive.  Such  average  counts 
include  sizes  between  minimum  canning 
and  limited  use  for  each  respective 
varietal  group  and  are  therefore  an 
appropriate  basis  for  certification  at  the 
incoming  level.  However,  provision 
should  be  made  in  the  order  for 
changing,  by  recommendation  of  the 
committee  and  approval  of  the 
Secretary,  the  varietal  grouping  or 
average  counts  or  a  combination  thereof 
to  recognize  changes  in  sizing 
characteristics  for  a  particular  variety  or 
varietal  group  and  for  other  reasons.  It 
may  be  desirable  to  establish  additional 
inspection  and  size  certification 
procedures.  The  industry  has  been 
using,  on  an  informal  basis,  certification 
procedures,  including  establishment  of 
approximate  counts  (midpoints)  and 
acceptable  count  ranges  within  the 
average  count  range,  to  maintain  size 
uniformity.  The  committee  should 
consider  these  and  other 
recommendations  for  approval  by  the 
Secretary. 

As  indicated,  size  certification  of 
limited  use  size  ohves  at  the  incoming 
level  would  obviate  the  need  for 
inspection  and  certification  at  the 
outgoing  level  if  specified  conditions  are 
met.  One  condition  specified  in  the 
hearing  record  is  that  any  lot  of  limited 
use  size  olives  remain  intact  This  is 
necessary  to  prevent  olives  which  have 
been  inspected  and  certified  as  meeting 
size  requirements  from  being 
commingled  with  other  olives  which    * 
have  not  been  so  inspected  and 
certified.  It  is  essential  to  assure 
compliance  with  order  requirements  that 
any  oUves  certified  as  to  size  remain 
under  surveillance  of  the  inspection 
service.  The  order  should  provide 
authority  for  the  committee  to 
recommend  to  the  Secretary  additional 
procedures  and  safeguards  to  assure 
compliance  with  regulations.  Of  course, 
any  olives  which  are  certified  as  to  size, 
but  which  do  not  remain  intact  or 
otherwise  fail  to  conform  with 
established  procedures  and  safeguards, 
should  be  subject  to  outgoing 
regulations  the  same  as  any  other  lot  not 
so  certified. 


The  order  should  provide  that  when 
limited  use  size  olives  are  not 
authorized  for  limited  use  styles  during 
any  crop  year,  any  lot  of  the  minimum 
canning  size  olives  of  each  variety  may 
be  used  in  the  production  of  packaged 
olives  for  limited  use  styles  without  an 
outgoing  inspection  for  size  if  the 
varietal  groups  are  within  certain 
average  counts  per  pound  at  the 
incoming  level.  Such  groups  and  average 
counts  per  pound  are  as  follows:  Variety 
Group  1  (except  the  Ascolano,  Barouni, 
and  St.  Agostino  varieties):  65-75, 
inclusive:  Variety  Group  1  olives  of  the 
Ascolano,  Barouni  and  St  Agostino 
varieties:  65-88,  inclusive;  Variety 
Group  2  olives  (except  the  Obliza 
variety):  128-140,  inclusive;  and  Variety 
Group  2  olives  of  the  Obliza  variety: 
106-121.  inclusive.  Such  average  count 
ranges  are  comparable  to  the  minimum 
canning  size  for  each  respective  variety 
group  and  are  therefore  an  appropriate 
basis  for  certification  at  the  incoming 
level.  However,  provision  should  be 
made  in  the  order  for  rJmnging  by 
recoDunendation  of  the  conmiittee  and 
approval  of  the  Secretary  the  varietal 
groupings  or  average  coimt  ranges  or  a 
combination  thereof  to  recognize      \ 
changes  in  sizing  characteristics  for  a 
particular  variety  or  varietal  group  and 
for  other  reasons.  The  industry  has 
adopted  standard  inspection  procedures 
to  assure  size  uniformity  of  olives 
including  approximate  counts 
(midpoints)  and  acceptable  count  ranges 
within  the  average  count  range.  The 
order  should  authorize  the  committee  to 
recommend  for  approval  by  the 
Secretary  approximate  counts, 
acceptable  count  ranges,  and  such  other 
procedures  as  may  be  necessary  to 
assure  proper  sizing  of  olives  at  the 
.  incoming  leveL 

Furthermore,  it  is  necessary  that  any 
lot  of  olives  certified  as  to  size  remain 
intact  and  not  be  commingled  with 
olives  not  certified  as  to  size.  As  further 
experience  is  gained  in  size  certification, 
it  may  be  desirable  to  establish 
additional  procedures  and  safeguards  to 
assure  compliance  with  such  regulations 
and  the  ordier  should  so  provide. 

It  was  also  proposed  that  a  provision 
be  included  in  the  order  that  would 
permit  size  certification  of  minimiin} 
canning  sixe  for  use  in  the  production  of 
pitted  style  olives.  However,  the  order 
requires  that  with  respect  to  size, 
canned  whole  pitted  olives  shall 
conform  to  the  size  designations  set 
forth  in  the  U.S.  Grade  Standards.  The 
inspection  service  may  not  certify 
canned  pitted  ohves  as  meeting  the  size 
requirements  in  the  U.S.  Grade 
Standards  on  the  basis  of  olives  having 


met  the  size  requirements  for  natural 
condition  olives  at  the  incoming  level. 
Outgoing  inspection  must  be  performed 
on  such  ohves  to  determine  compliance 
vinth  the  U.S.  Grade  Standards. 

As  proposed  to  be  amended,  the  order 
would  provide  that  size  desigations  for 
canned  whole  and  canned  pitted  olives 
may  be  modified  by  the  committee  with 
the  approval  of  the  Secretary.  This 
would  permit  establishment  of  olive  size 
designations  for  marketing  order 
purposes  in  heu  of  size  designations  in 
the  U.S.  Grade  Standards.  The  record 
indicates  that  is  may  be  practical  to  use 
marketing  order  size  designations  as  a 
basis  for  size  certification  of  olives  for 
use  in  whole  or  pitted  olives  styles.  It  is 
not  known  at  this  time  whether  sizes, 
other  than  minimum  canning  sizes, 
should  be  included  in  size  certification. 
In  order  to  allow  for  changes  in  industry 
olive  usage  and  to  facilitate  inspection 
and  certification  of  olives  the  order 
should  provide  that  if  marketing  order 
sizes  are  adopted,  size  certification  for 
canned  whole  or  whole  pitted  styles 
should  apply  to  any  or  all  sizes  as 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

To  assure  proper  size  uniformity  the 
order  should  provide  for  estabUshment 
of  average  count  ranges,  acceptable 
count  ranges  and  approximate  counts 
for  each  variety  or  varietal  group  as 
recommended  by  the  Committee  and 
approved  by  the  Secretary.  Therefore, 
the  order  should  authorize  the 
committee  to  recommend,  subject  to 
approval  by  the  Secretary,  size 
certification  procedures  for  oUves  used 
in  the  production  of  canned  whole  or 
pitted  styles  of  olives. 

A  brief  was  filed  by  the  Olive 
Administrative  Committee  on  the  size 
certification  proposal.  The  brief  objected 
to  the  Department's  view  during  the 
hearing  that  size  certification  cannot  be 
made  appUcable  to  the  canned  pitted 
style  of  olives  when  size  requirements 
for  such  style  are  expressed  in  terms  of 
the  U.S.  Grade  Standards.  The  order 
currently  provides  that  canned  whole  or 
pitted  styles  of  olives  conform  to  the 
size  designation  set  forth  in  the  U.S. 
Grade  Standeirds.  The  proposed 
amendment  would  provide  for 
modification  of  these  size  designations 
by  reconunendation  of  the  committee 
and  approval  of  the  Secretary.  As 
indicated,  size  certification  for  canned 
whole  or  pitted  styles  may  be 
implemented  by  establislunent  of 
marketing  order  size  designations  for 
such  styles.  Thus,  a  means  to  effect  size 
certification  procedures  is  available  to 
the  committee. 
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(12)  Some  of  the  proposed  amendatory 
actions  herein  would  require  certain 
changes,  as  hereinafter  set  forth,  in  the 
provisions  of  the  order,  so  that  the 
order,  as  proposed  to  be  amended.  wiU 
be  in  conformity  with  those  actions. 
Such  changes  are  discussed  herein  with 
the  issues  to  which  pertinent.  All  such 
changes  should  be  incorporated  hereiiL 

Rulings  on  Briefs  of  Interested 
Persona:  At  the  end  of  the  hearing,  the 
Administrative  Law  Judge  tixed  jtinuary 
25, 1962.  as  the  final  date  for  interested 
persons  to  file  proposed  findings  and 
conclusions,  and  written  arguments  or 
briefs,  based  upon  the  evidence 
presented  at  the  hearing.  Briefs  were 
filed  by  the  OUve  Administrative 
Committee  and  the  Olive  Growers 
Council  of  California. 

Each  point  included  in  the  briefs  was 
carefully  considered,  along  with 
evidence  in  the  record,  in  making  the 
findings  and  reaching  the  conclusions 
contained  herein.  However,  those 
portions  of  the  briefs  which  concern 
hemdler  assessment  credit  for  brand 
advertising  will  be  covered  in  a 
subsequent  recommended  decision.  To 
the  extent  that  any  suggested  findings  or 
conclusions  contained  in  any  of  the 
briefs  or  arguments  are  inconsistent 
with  the  findings  and  conclusions 
contained  herein,  the  request  to  make 
•uch  findings  or  to  reach  such 
conclusions  is  denied  on  the  basis  of 
facts  found  and  stated  in  connection 
with  the  recommended  decisioiL 

General  Findings:  Upon  the  basis  of 
the  record,  it  is  found  Uiab  (1)  The 
findings  hereinafter  set  forth  are 
supplementary,  and  in  addition  to.  the 
previous  findings  and  determinations 
which  were  made  in  connection  with  the 
issuance  of  the  marketing  agreement 
and  order  and  each  previously  issued 
amendment  thereto.  Except  when  such 
findings  and  determinations  may  be  in 
conflict  with  the  findings  and 
determinations  set  forth  herein,  all  of 
said  prior  findings  and  determinations 
are  hereby  ratified  and  affirmed; 

(2)  The  marketing  agreement  and 
order,  as  amended,  and  hereby  proposed 
to  be  further  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  poUcy  of  the 
act; 

(3)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
regulate  die  handling  of  olives  in 
production  area  in  the  same  manner  as, 
and  are  applicable  only  to  persons  in  the 
respective  classes  of  commercial  and 
industrial  activity  specified  in,  the 
marketing  agreement  and  order  upon 
which  hearings  have  been  held: 


(4)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  are 
limited  in  their  apphcation  to  the 
smallest  regional  production  area  which 
is  practicable,  consistent  with  earring 
out  the  declared  poUcy  of  the  act.  and 
the  issuance  of  several  orders  appUcable 
to  subdivisions  of  the  production  area 
would  not  effectively  carry  out  the 
declared  policy  of  the  act; 

(5)  There  are  no  differences  in  the 
production  and  marketing  of  oUves 
produced  in  the  production  area  which 
make  necessary  different  terms  and 
provisions  applicable  to  different  parts 
of  such  area;  €uid 

(6)  All  handling  of  olives  produced  in 
the  production  area  as  defined  in  the 
marketing  agreement  and  order,  as 
amended,  and  as  hereby  proposed  to  be 
further  amended,  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs,  or  {iffects 
such  commerce. 

PART  932— OUVES  GROWN  IN 
CAUFORNIA 

Recommended  Amendment  of  the 
Marketing  Agreement  and  Order  The 
following  amendment  of  the  marketing 
tigreement  and  order,  as  amended,  is 
recommended  as  the  detailed  means  by 
which  the  foregoing  conclusions  may  be 
carried  oub 

1.  Section  932.18  is  revised  to  read: 

9  932.18    ConMiiHlee. 

"Committee"  means  the  California 
OUve  Committee  established  pursuant 
to  §  932.25. 

2.  Section  932.19  is  revised  to  read: 

9932.19    Crop  year  and  fiscai  year. 

(a)  "Crop  year"  means  the  12-month 
period  beginning  on  August  1  of  each 
year  and  ending  on  }uly  31  of  the 
following  year  or  such  other  period  that 
may  be  recommended  by  the  committee 
and  approved  by  the  Secretary. 

(b)  "Fiscal  year"  means  the  12-month 
period  beginning  on  January  1  and 
ending  on  December  31  of  each  year  or 
such  other  period  that  may  be 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

$932^    [AiiMfi(tod>« 

3.  Section  932.23  is  revised  by 
removing  "932.51(a)(2)"  and  substituting 
••932.51(a)(3)"  in  lieu  thereof. 

4.  Section  932.23a  is  revised  to  read: 

S932.23a    UmiteduM. 

"Limited  use"  means  the  use  of 
processed  oUves  in  the  production  of 
packaged  olives  of  the  halved, 
segmented  (wedged).  sUced.  or  chopped 
styles,  as  defined  in  the  U.S.  Standards 


for  Grades  of  Canned  Ripe  Olives  (7 
CFR  Part  52)  or  subsequent  amendments 
thereto,  including  modifications  of  the 
requirements  for  such  styles  pursuant  to 
this  part  and  such  additional  styles 
(and  the  requirements  appUcable 
thereto)  as  may  be  specified  pursuant  to 
S  932.52(a)(7). 

5.  Section  932.25  is  revised  to  read: 

{932.25    EstabRshment and mwnberaMp. 

A  California  Olive  Committee 
consisting  of  16  members,  is  hereby 
estabUshed  to  administer  the  terms  and 
provisions  of  this  part.  Each  member 
shaU  have  an  alternate  who  meets  the 
same  qualifications  as  the  member. 
Eight  of  the  members  and  their 
alternates  shall  be  producers  or  officers 
or  employees  of  producers,  and  eight  of 
the  members  and  their  alternates  shall 
be  handlers  or  directors,  officers,  or 
employees  of  handlers.  The  eight 
members  of  the  committee  who  are 
producers  or  officers  or  employees  of 
producers  are  referred  to  in  this  subpart 
as  "producer  members"  of  the 
committee;  and  the  eight  members  of  the 
committee  who  are  handlers  or 
directors,  officers,  or  employees  of 
handlers  are  referred  to  in  this  subpart 
as  "handler  members"  of  the  committee. 

The  committee  may  be  increased  by 
one  pubUc  member  who  shall  not  be  a 
producer  or  handler  of  oUves  nor  an 
officer  or  employee  or  director  of  any 
producer  or  handler  of  oUves.  District 
representation  of  the  producer  members 
shall  be  two  from  District  1,  four  bom 
District  2,  and  two  from  District  3. 
Allocation  of  the  handler  members  shall 
be  four  members  to  represent 
cooperative  marketing  organizations, 
herein  referred  to  as  "cooperative 
handlers",  and  four  members  to 
represent  handlers  who  are  not 
cooperative  marketing  organizations, 
herein  referred  to  as  "independent 
handlers":  Provided.  That  whenever 
during  the  crop  year  in  which 
nominations  an  made  and  in  the 
preceding  crop  year,  the  cooperative 
handlers  or  the  independent  handlers 
handled  as  first  handler  65  percent  or 
more  of  the  total  quantity  of  oUves  so 
handled  by  all  handlers,  aUocation  shall 
be  five  members  to  represent  the  group 
which  so  handled  65  percent  or  more  of 
such  oUves  and  three  members  to 
represent  the  group  which  handled  35 
percent  or  less.  The  pubUc  member  and 
alternate  pubUc  member  shall  be 
selected  from  any  place  within  the  area. 
The  committee  may,  with  the  approval 
of  the  Secretary,  provide  such  odier 
allocation  of  producer  or  handler 
membershq).  or  both,  as  may  be 
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necessary  to  assure  equitable 
representation. 

6.  Section  932^  is  revised  to  read: 

§932.28    EHgiMMy. 

Each  producer  member  of  the 
committee  shall,  at  the  time  of  selection 
and  during  the  member's  term  of  office, 
be  a  producer  in  the  district  for  which 
selected,  and  except  for  producers  who 
are  members  of  cooperative  handlers 
shall  not  be  engaged  in  the  handling  of 
oUves  either  in  a  proprietary  capacity, 
or  as  a  director,  officer,  or  employee. 
Each  handler  member  of  the  committee 
shall,  at  the  time  of  selection  and  during 
the  member's  term  of  office,  be  a 
handler  in  the  group  that  the  member 
represents  or  a  director,  officer,  or 
employee  of  such  handler.  The  public 
member  and  alternate  pubhc  member  of 
the  coounittee  shall  not  at  the  time  of 
selection  and  during  the  term  of  office 
be  engaged  in  or  have  a  financial 
interest  in  the  commercial  production, 
mariceting,  buying,  grading,  or 
processing  of  oUves.  nor  shaU  such 
member  or  alternate  be  an  officer, 
director,  member,  or  employee  of  any 
firm  engaged  in  such  activities. 

7.  Section  832.29  is  amended  by 
revising  paragraph  (a)  and  adding  a  new 
paragraph  (c)  to  read: 

{932.29    NomhMtfcMW. 

(a)  Producer  members.  (1) 
Nominations  for  producer  members  of 
the  conunittee,  and  their  respective 
alternates,  may  be  conducted  according 
to  the  following  procedures,  or  other 
procedures  recommended  by  the 
committee  and  approved  by  the 
Secretary: 

(i)  Meetings  shall  be  held  in  each 
producer  district  for  the  purpose  of 
selecting  candidates  for  the  member  and 
alternate  member  nominations; 

(ii)  Those  candidates  selected  at  the 
producer  meetings  shall  be  nominated 
by  mail  balloting  of  producers  in  that 
district 

(iii)  The  committee  shall  adopt,  wiA 
approval  of  the  Secretary,  appropriate 
procedures  to  be  observed  for 
conducting  producer  nominations  by 
mail:  Provided,  That  the  names  of 
nominees  shall  be  submitted  to  the 
Secretary  prior  to  April  IB  of  the  year  in 
which  nominations  are  made. 

(2)  Only  producers,  including  duly 
authorized  officers  or  employees  of 
producers,  shall  participate  in  the 
nomination  of  producer  members  and 
alternate  members.  Each  producer  shall 
be  entitled  to  cast  only  one  vote  for  each 
nominee  to  be  selected  in  the  district  in 
which  the  producer  produces  oUves.  No 
producer  shall  participate  in  the 
selection  of  nominees  in  more  than  one 


district.  If  a  producer  produces  olives  in 
more  than  one  district  such  producer 
shall  select  the  district  in  which  such 
producer  will  so  participate  and  notify 
the  committee  of  such  choice. 


(c)  Pubh'6  member.  Nominations  for 
the  public  member  and  alternate  public 
member  of  the  conunittee  shall  be 
submitted  to  the  Secretary  prior  to  April 
16  of  the  year  in  which  nominations  are 
made.  The  committee  shall  prescribe 
procedures  for  the  selection  and  voting 
for  each  candidate. 

8.  Section  932.30  is  revised  to  read: 

S  932.30    Alternates. 

An  alternate  for  a  member  of  the 
committee  shall  act  in  the  place  and 
stead  of  such  member  (a)  during  such 
member's  absence,  and  (b)  in  the  event 
of  such  member's  removal,  resignation, 
disqualification  or  death,  until  a 
successor  for  such  member's  unexpired 
term  has  been  selected  and  has 
qualified.  Except  as  otherwise 
specifically  provided  in  this  subpart,  the 
provisions  of  this  part  applicable  to 
members  also  apply  to  alternate 
members.  The  committee  or  the 
chairman  of  the  committee  may  request 
one  or  more  alternates  to  attend  any  or 
all  meetings  notwithstanding  the 
expected  or  actual  attendance  of  the 
respective  member  or  members. 

9.  Section  932.35  is  amended  by 
revising  paragraphs  (g)  and  (h)  to  read: 

S  932.35    Duties. 

The  committee  shall  have,  among 
others,  the  following  duties: 

(g)  To  submit  to  the  Secretary,  prior  to 
the  beginning  of  each  fiscal  year  and  not 
later  than  December  15,  a  budget  of  the 
anticipated  expenses  of  the  committee 
and  the  proposed  assessment  rate  for 
such  fiscal  year,  together  with  a  report 
thereon. 

(h}  To  cause  the  books  of  the 
committee  to  be  audited  by  one  or  more 
certified  public  accotmtants  at  least 
once  each  fiscal  year,  and  at  such  other 
times  as  the  committee  may  deem 
necessary  or  as  the  Secretary  may 
request.  The  report  of  each  such  audit 
shall  show,  among  other  things,  the 
receipts  and  expenditures  of  funds,  and 
at  least  two  copies  of  each  such  audit 
report  shall  be  submitted  to  the 
Secretary. 
*        •        •        •       • 

10.  Section  932.36  is  revised  to  read: 

{932.36    Procedure. 

Decisions  of  the  committee  shall  be  by 
majority  vote  of  the  members  present 
and  voting,  and  a  quorum  must  be 
present  Provided,  That  decisions 


requiring  a  recommoidation  to  the 
Secretary  on  matters  pertaining  to  grade 
and  size  regulations  shaU  require  at 
least  10  affirmative  votes,  at  least  5  of 
which  must  be  from  producer  members 
and  at  least  5  of  which  must  be  from 
handler  members  and.  if  the  committee 
is  increased  by  the  addition  of  a  pubhc 
member,  at  least  11  affiinnative  votes 
shall  be  required,  at  least  5  of  which 
must  be  from  producer  members  and  at 
least  5  of  which  must  be  from  handler 
members.  A  quorum  shall  consist  of  at 
least  10  members  of  whom  at  least  5 
shall  be  producer  members  and  at  least 
5  shall  be  handler  members  and.  if  the 
committee  is  increased  by  the  addition 
of  a  pubhc  member,  a  quorum  shall 
consist  of  at  least  11  members  of  which 
at  least  5  shall  be  producer  members 
and  at  least  5  shall  be  handler  members. 
Except  in  case  of  an  emergency,  a 
minimum  of  5  days'  advance  notice  shall 
be  given  with  respect  to  any  meeting  of 
the  conunittee.  In  case  of  an  emergency, 
to  be  determined  within  the  discretion  of 
the  chairman  of  the  committee,  as  much 
advance  notice  of  a  meeting  as  is 
practicable  in  the  circumstances  shall  be 
given.  The  committee  may  vote  by  mail 
or  telegram  upon  due  notice  to  all 
members,  but  any  proposition  to  be  so 
voted  upon  first  shall  be  explained 
accurately,  fully,  and  identically  by  mail 
or  telegram  to  aU  members.  When  voted 
on  by  such  method,  at  least  14 
affirmative  votes,  of  which  7  shall  be 
producer  member  votes  and  7  sbaU  be 
handler  member  votes,  shall  be  required 
for  adoption  and.  if  the  committee  is 
increased  by  the  addition  of  a  pubUc 
member,  votes  by  mail  or  telegram  shall 
require  at  least  15  affirmative  votes,  of 
which  at  least  7  shall  be  producer 
member  votes  and  at  least  7  shall  be 
handler  member  votes.  The  committee 
may  recommend  for  the  Secretary's 
approval  changes  in  the  number  of 
affirmative  votes  required  for  adoption 
of  any  proposition  voted  upon  by  means 
of  a  mail  or  telegram  ballot  Provided, 
That  the  number  of  affirmative  votes 
required  for  adoption  shall  not  be  less 
than  10,  and  in  any  case  an  equal 
number  of  producer  member  and 
handler  member  votes  shall  be  required 
for  adoption  and.  if  the  committee  is 
increased  by  the  addition  of  a  public 
member,  the  number  of  affirmative  votes 
required  for  adoption  shall  be  increased 
by  one. 
11.  Section  932.37  is  revised  to  read: 

{  932JS7    CompensatkMi  and  expenses. 

The  members  of  the  conunittee  and 
alternates  when  acting  as  members  or  at 
the  request  of  the  committee  or  its 
chairman  shall  serve  without 
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compensatum,  bat  shaO  be  reimbursed 
for  necessary  expenses,  as  approved  by 
the  committee,  incurred  by  them  fn  the 
performance  of  their  duties  under  diis 
part 

12.  Section  932.39  is  amended  by 
revising  paragraphs  (a)  and  (b)  and 
adding  a  new  paragraph  (c)  to  read: 

{932.39    Assessments. 

(a)  As  the  handler's  pro  rata  share  of 
the  expenses  which  the  Secretary  finds 
are  reasonable  and  likely  to  be  incurred 
by  the  committee  during  a  fiscal  year, 
each  handler  who  first  handles  olives 
during  the  current  crop  year  shall  pay  to 
the  committee,  upon  demand, 
assessments  on  all  olives  to  be  used  in 
the  production  of  packaged  olives, 
including  olives  to  be  used  in  canned 
ripe  olives  of  the  tree-ripened"  type  or 
green  olives  when  such  are  reguJated  as 
packaged  ohves  pursuant  to  §  932.52. 
The  payment  of  assessments  for 
maintenance  and  functioning  of  the 
committee  may  be  required  under  this 
part  throughout  the  period  it  is  in  effect 
irrespective  of  whether  particular 
provisions  thereof  are  suspended  or 
become  inoperative. 

(b)  The  Secretary  shaU  fix  the  rate  of 
assessment  to  be  paid  by  each  such 
handler  during  a  Rscal  year  in  an 
amount  designed  to  secure  sufficient 
funds  to  cover  the  expenses  which  may 
be  incurred  during  such  period.  At  any 
time  during  or  after  the  fiscal  year,  the 
Secretary  may  increase  the  rate  of 
assessment  in  order  to  secure  sufficient 
funds  to  cover  any  later  finding  by  the 
Secretary  relative  to  die  expenses  which 
may  be  incurred.  Such  increase  shall  be 
applied  to  all  olives  handled  during  the 
applicable  crop  year.  In  order  to  provide 
funds  for  the  administration  of  the 
provisions  of  this  part  during  the  first 
part  of  a  fiscal  year  before  sufficient 
operating  income  is  available  from 
assessments,  the  committee  may  accept 
the  payment  of  assessments  in  advance, 
and  may  also  borrow  money  for  such 
purpose. 

(c)  Any  assessment  not  paid  by  a 
handler  within  a  period  of  time 
prescribed  by  the  committee  may  be 
subject  to  an  interest  or  late  payment 
charge,  or  both.  The  period  of  time,  rate 
of  interest  and  late  payment  charge  shall 
be  as  recommended  by  the  committee 
and  approved  by  the  Secretary. 
Subsequent  to  such  approval  all 
assessments  not  paid  within  the 
prescribed  period  of  time  shall  be 
subject  to  an  interest  or  late  payment 
charge  or  both. 

13.  Section  932.40  is  amended  by 
revising  paragraph  (a)  to  read: 


f98t40 

(a)  If,  at  the  end  of  a  fiscal  year,  the 
assessments  collected  are  in  excess  of 
expenses  incurred,  such  excess  shall  be 
accounted  for  in  accordance  with  one  of 
the  following: 

(1)  If  such  excess  is  not  retained  in  a 
reserve  as  provided  in  paragraph  (a)(2) 
of  this  section,  the  committee  shaU 
refund  or  credit  to  handler  accounts  the 
aforesaid  excess.  Each  handler's  share 
of  such  excess  funds  shall  be  the 
amount  of  assessments  such  handler  has 
paid  in  excess  of  such  handler's  pro  rata 
share  of  die  actual  net  expenses  of  the 
committee  for  such  fiscal  year.  Excess 
fimds  may  be  used  temporarily  by  the 
committee  to  defi*ay  expenses  of  the 
subsequent  fiscal  year  Provided,  That 
each  handler's  share  of  such  excess 
shall  be  made  available  to  the  handler 
by  the  committee  within  five  months 
after  the  end  of  the  fiscal  year. 

(2)  The  committee,  with  the  approval 
of  the  Secretary,  may  carry  over  such 
excess  into  subsequent  fiscal  years  as  a 
reserve:  Provided,  That  funds  already  in 
the  reserve  do  not  exceed 
approximately  one  fiscal  year's 
expenses.  Such  reserve  fimds  may  be 
used  for  any  expenses  authorized 
pin^uant  to  f  93Z38  and  for  necessary 
expenses  of  liquidation  in  the  event  of 
termination  of  this  part.  Upon  such 
termination,  any  funds  not  required  to 
defi-ay  the  necessary  expenses  of 
liquidation  shall  be  disposed  of  in  such 
manner  as  the  Secretary  may  determine 
to  be  appropiate:  Provided,  That  to  the 
extent  practical,  such  funds  shall  be 
returned  pro  rata  to  the  persons  fitim 
whom  such  funds  were  collected. 


14.  Section  932.45  is  amended  by 
revising  paragraphs  (d)  and  (e)  to  read: 

§  932.45    Production  research  and 
marketing  research  and  development 
protects. 


(d)  If  the  committee  should  conclude 
that  a  program  of  production  research, 
marketing  research,  or  development 
should  be  undertaken  or  continued 
pursuant  to  this  section  in  any  fiscal 
year,  it  shall  submit  the  following  for  the 
approval  of  the  Secretary: 

•        *        *        •        « 

(e)  The  committee  shall,  as  soon  as 
practicable,  prepare  and  mail  reports  on 
current  production  research  and 
marketing  research  and  development 
projects  to  the  Secretary  and  make  a 
copy  of  such  reports  available  at  the 
committee  offi<x  for  examination  by 
producers,  handlers,  or  other  interested 
parties. 


Ul  Section  932M  is  amended  by 
revising  the  first  sentence  to  read: 

%  932.50    Report  of  marfceOno  poRcy. 

At  least  14  days  prior  to  the  start  of 
each  at>p  year  (except  that  this  period 
may  be  shortened  by  the  committee  not 
more  than  5  days  if  warranted),  the 
committee  shall  bold  a  meeting  for  the 
puipose  of  formulating  a  marketing 
policy  for  the  coming  crop  year: 
Provided,  That  with  respect  to  the  1982- 
83  crop  year  the  committee  shall  hold  a 
meeting  for  such  purpose  as  soon  as 
practicable.  •  •  • 

16.  Section  932.51  is  amended  by     / 
revising  paragraph  (aKl)(ii): 
redesignating  paragraphs  (a)(2),  (aM3). 
and  (aH4)  as  paragraphs  (aH3).  (aK4). 
and  (a)(5),  respectively,  adding  a  new 
paragraph  (a)(2):  and  amending 
redesignated  paragraphs  (a)(4)  and 
(a)(5)  as  follows: 

$932.51    tncoming  regutartions. 

(a)  Minimum  standards  for  natural 
condition  olives. 

(!)•  *  * 

(ii)  Size-graded,  either  by  sample  or 
by  lot,  under  the  supervision  of  any  such 
inspection  service  and  classified  into 
separate  size  designations  and  a 
certification  issued  with  respect  thereto 
by  such  inspection  service.  Such  size 
designations  shall  be  in  accordance  %vith 
those  set  forth  in  the  U.S.  Standards  for 
Grades  of  Canned  Ripe  Olives  (7  CFR 
Part  52)  or  subsequent  amendments 
thereto,  or  such  sizes  as  may  be 
recommended  by  the  committee  and 
established  by  the  Secretary:  Provided, 
That  for  the  purpose  of  this  part  the 
size  designations  in  said  standards  shall 
be  deemed  to  include  the  following 
additional  size  designations. 


OesignalianM 

maieoaurt 
(per  poun4 

Average  count 
onge  (per  pountl 

fikt^^mm 

Wiandi*. 
14V1S0  ncknv* 

PMilB 

ISO 
S2 

70 

Extra  Laiga  ^iiiiaBW 

Extra  Large  Sevilano 
X". 

7«-aB  ndusiwa 
65-75.  iriduswa. 

Prorided Further,  That  the  additional 
size  designations  may  be  renamed  and/ 
or  modified  as  recommended  by  the 
committee  and  approved  by  the 
Secretary.  Such  certification  shall  show, 
in  addition  to  the  quantities  by  weight  of 
the  olives  in  the  lot  that  are  classified  as 
being  in  each  size  or  size  designation 
the  quantity  of  oUves  classified  as  culls 
by  the  handler  PmvidedL  That  when  the 
Secretary,  upon  the  rec(Mnmendation  of 
the  committee,  issues  a  definition  of  and 
classification  for  "culls",  the  aforesaid 
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quantity  of  culls  shall  be  determined  on 
the  basis  of  such  defmition  and  in 
accordance  with  such  classification. 

(2)  Each  handler  may  satisfy  the 
incoming  and  outgoing  size  requirements 
for  any  lot  of  olives  under  the  conditions 
set  forth  in  subdivisions  (i),  (ii).  and  (iii) 
of  this  paragraph:  Provided,  That  any 
such  lot  shall  be  kept  intact  under 
siu^eillance  by  the  inspection  services: 

(i)  When  the  Secretary  authorizes  use 
of  limited  size  olives  for  limited  use 
styles  during  any  crop  year,  any  lot  of 
limited  use  size  olives  may  be  used  in 
the  production  of  packaged  olives  for 
limited  use  styles  without  an  outgoing 
inspection  if  such  olives  are  within  the 
following  average  count  range  for  that 
variety  group,  and  meet  such  further  size 
requirements  as  recommended  by  the 
committee  with  the  approval  of  the 
Secretary: 


count 

Vvtaty 

range  (par 

pound! 

InduaiM 

Group  t,  ancapt  Aaoolano.  Barounl.  and  Si 

AgosSno-    ...-     

76-68 

Group  1.  AKOtano,  Bvouni  and  St  AgoMIno 

69-140 

GrauD  2.  ntoopt  OMza 

141-160 

Grai4>?,  (Min                  

126-140 

Provided.  That  the  varietal  groupings 
and/or  average  count  ranges  may  be 
changed,  and  additional  size 
certification  procedures  and 
requirements  may  be  established  as 
recommended  by  the  committee  and 
approved  by  the  Secretary; 

(ii)  When  limited  use  size  olives  are 
not  authorized  for  limited  use  styles 
during  any  crop  year,  any  lot  of  the 
minimum  caiming  size  olives  may  be 
used  in  the  production  of  packaged 
olives  for  limited  use  styles  without  an 
outgoing  inspection  for  size  if  such 
olives  are  within  the  following  average 
count  range  for  that  variety  group,  and 
meet  such  further  size  requirements  as 
recommended  by  the  committee  with 
approval  of  the  Secretary: 


Group  1.  meanA  Aaootana  Barauni.  and  i 

AgoMmo 

Groic  1,  Ajcolano.  BarounI  and  St  Agoadnol 

Qroi«)  2.  axoapl  OUIza 

Group  2.  Obiza 


Avaraoa 

cour^ 

rMige(par 

pound) 

kiduaiM 


66-75 
66-66 

128-140 
106-12;l 


Provided,  That  for  whole  and  whole 
pitted  styles  of  olives  an  additional  size 
grading  is  required  after  processing, 
prior  to  canning,  and  those  ohves  that 


fail  to  meet  the  requirements  in  9  992.52 
may  be  used  in  limited  use  styles. 
Provided  Further,  That  the  varietal 
groupings,  average  count  ranges,  and/or 
other  size  requirements  may  be  changed 
or  modified  as  recommended  by  the 
committee  and  approved  by  the 
Secretary, 

(iii)  The  committee  may  recommend, 
subject  to  approval  by  the  Secretary, 
size  certification  procedures  for  olives 
used  in  the  production  of  canned  whole 
or  pitted  styles  of  olives:  Provided,  That 
if  size  certification  for  canned  whole  or 
pitted  styles  is  implemented,  marketing 
order  sizes  shall  be  adopted  and  size 
requirements  in  the  U.S.  Grade 
Standards  shall  not  apply.  Size 
certification  of  such  styles  shall  be 
applicable  to  any  or  all  sizes  of  olives 
recommended  by  the  committee  and 
approved  by  the  Secretary  pursuant  to 
S  g32.52(a](2).  Size  certification 
procedures  recommended  to  the 
Secretary  may  include  but  are  not 
limited  to  the  establishment  of  average 
count  ranges,  acceptable  count  ranges, 
and  approximate  counts  (midpoints)  for 
each  variety  or  variety  group. 

(3)  Each  handler  shall,  under  the 
supervision  of  any  such  inspection 
service,  dispose  of  into  noncanning  use 
an  aggregate  quantity  of  olives, 
comparable  in  size  and  characteristics 
and  equal  to  the  quantities  shown  on  the 
certification  for  each  lot  to  be: 

(i)  Variety  Group  1  olives,  except  die 
Ascolano.  Barouni,  and  St  Agostino 
varieties,  of  a  size  which  individually 
weigh  less  than  1/90  pound; 

(ii)  Variety  Group  1  olives  of  the 
Ascolano,  Barouni.  and  St.  Agostino 
varieties  of  a  size  which  individually 
weigh  less  than  1/140  pound; 

(iii)  Variety  Group  2  olives,  except  the 
Obliza  variety,  of  a  size  which 
individually  weigh  less  than  1/180 
pound; 

(iv)  Variety  Group  2  olives  of  the 
Obliza  variety  of  a  size  which 
individually  weigh  less  than  1/140 
pound; 

(v)  Such  other  sizes  for  the  foregoing 
variety  groups  as  are  not  authorized  for 
limited  use  pursuant  to  9  932.52;  and 

(vi)  Olives  classified  as  culls. 

(4)  Notwithstanding  the  provisions  of 
paragraph  (a)(3)  of  this  section,  a 
handler  may  (i)  meet  any  deficit  in  such 
handler's  undersize  obligation  in  one 
variety  by  disposing  of,  imder 
supervision  of  the  inspection  service,  as 
other  than  canned  ripe  olives,  an  equal 
quantity  of  undersize  ohves.  of  any 
other  variety,  or  by  so  disposing  oif  an 
equal  quantity  of  olives  of  that  or  any 
other  variety  of  sizes  larger  than 
undersize  of  a  quality  better  than  culls. 


and  (ii)  meet  any  deficit  in  such 
handler's  cull  obligation  in  one  variety 
by  so  disposing  of  an  equal  quantity  of 
cull  olives  of  any  other  variety,  or  by  so 
disposing  of  an  equal  quantity  of  olives 
of  any  veiriety  of  sizes  larger  than 
undersize  of  a  quality  better  than  culls. 

(5)  Each  handler  shall  hold  at  all  times 
a  quantity  of  olives  equal  to  the 
quantities  required  in  paragraph  (a)(3)  of 
this  section,  less  any  quantity  previously 
disposed  of  as  specified  in  such 
subparagraph. 

17.  Section  932.52  is  amended  by 
revising  paragraphs  (a)(1).  (a)(2). 
(a)(2)(i).  (a)(2)(ii),  (a)(2)(iii),  (a)(3),  (aK4). 
(a)(6).  and  paragraphs  {b)(l)  and  (bX2) 
to  read: 

S  932.52    Outgoing  regulations. 

(a)  Minimum  standards  for  packaged 
olives.  *  *  * 

(1)  Canned  ripe  olives,  other  than 
those  of  the  "tree-ripened"  type,  shall 
grade  at  least  U.S.  Grade  C  as  such 
grade  is  defined  in  the  U.S.  Standards 
for  Grades  of  Canned  Ripe  Olives  (7 
CFR  Part  52)  or  subsequent  amendments 
-thereto,  or  as  modified  by  the 
committee,  with  approval  of  the 
Secretary,  for  purposes  of  this  part 

(2)  Except  as  provided  in  9  932.51(a) 
(1)  and  (2),  canned  whole  ripe  olives, 
other  than  those  of  the  "tree-ripened" 
type,  shall  conform  to  the  single  size 
designations  set  forth  in  the  U.S. 
Standards  for  Grades  of  Canned  Ripe 
Olives  (7  CFR  Part  52)  or  subsequent 
amendments  thereto,  or  as  modified  by 
the  committee,  with  the  approval  of  the 
Secretary,  and  shall  be  of  a  size  not 
smaller  than  the  following  applicable 
size  requirements,  tolerances  and 
percentages:  Provided,  That  the   . 
Secretary,  on  the  basis  of  a 
recommendation  of  the  committee  or 
other  available  information,  may  change 
such  sizes,  tolerances  or  percentages: 

(i)  With  respect  to  variety  group  1 
olives,  except  the  Ascolano.  Barouni. 
and  St.  Agostino  varieties,  the 
individual  fruits  shall  each  weigh  not 
less  than  V^s  potind.  except  that  (a)  for 
olives  of  the  extra  large  size 
designation,  not  more  than  25  percent, 
by  count,  of  such  olives  may  weigh  less 
than  Vih  pound  each  including  not  more 
than  10  percent  by  count  of  such  olives 
that  weigh  less  than  V^i  pound  each; 
and  (b)  for  olives  of  any  designation 
except  the  extra  large  size,  not  more 
than  5  percent  by  coiuit  of  such  olives 
may  weigh  less  than  ^s~pound  each; 

(ii)  with  respect  to  variety  group  1 
olives  of  the  Ascolano,  Barouni  and  St. 
Agostno  varieties,  the  individual  fruits 
shall  each  weigh  not  less  than  ^6  pound 
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except  that  (a)  for  olives  of  the  extra 
large  size  designation,  not  more  than  25 
percent,  by  count,  of  sudi  olives  may 
weighless  than  V»b  pound  each 
including  not  more  than  10  percent,  by 
count,  of  such  olives  that  weigh  less 
than  14  •  pound  each,  and  (b)  for  olives 
of  any  size  designation,  except  the  extra 
large  size,  not  more  than  5  percent,  by 
count,  of  such  olives  may  weigh  less 
than  V$»  pound  each; 

(iii]  With  respect  to  variety  group  2 
olives,  except  the  Obliza  variety,  the 
individual  fruits  shall  each  weigh  not 
less  than  Vmo  pound  except  that  (a)  for 
olives  of  the  small  size  designation,  not 
more  than  35  percent,  by  count,  of  such 
olives  may  weigh  less  than  Vim  pound 
each  including  not  more  than  7  percent, 
by  count,  of  such  olives  that  weigh  less 
than  Vi«o  pound  each;  and  (b)  for  olives 
of  any  size  designation,  except  the  small 
size,  not  more  than  5  percent,  by  count, 
of  such  oUves  may  weigh  less  than  Vi4o 
pound  each;^  and 

(iv)  *  *  * 

(3]  Subject  to  the  provisions  set  forth 
in  paragraph  (a)(4)  of  this  section  and 
§  932.Sl(a)(l)  and  (2),  processed  olives 
to  be  used  in  the  production  of  canned 
pitted  ripe  olives,  other  than  those  of  the 
"tree-ripened"  type,  shall  meet  the  same 
requirements  as  prescribed  pursuant  to 
paragraph  (a)(2)  of  this  section: 
Provided,  That  olives  smaller  dian  those 
so  prescribed,  as  recommended 
annually  by  the  conmiittee  and 
approved  by  the  Secretary,  may  be 
authorized  for  limited  use  but  any  such 
limited  use  size  olives  so  used  shall  be 
not  smaller  than  die  following 
applicable  minimum  size:  Provided 
further,  That  each  such  minimum  size 
may  also  include  a  size  tolerance 
(specified  as  a  percent)  as  recommended 
by  the  oommittee  and  approved  by  the 
Secretary.  *  *  * 

(6)  The  size  designations  used  in  this 
section  mean  the  size  designations 
described  in  (a)(l](ii)  of  9  932.51. 

(7)*  •  • 

(b)  Disposition  requirements  for 
limited  use  size  olives. 

(1)  The  requirements  of  this  paragraph 
are  in  addition  to  and  not  in  substitution 
of  the  requirements  of  9  g32.51(a)(5). 

(2)  Each  handler  shall  under  the 
supervision  of  the  Processed  Products 
Branch.  USDA.  or  the  Federal  or 
Federal-State  Inspection  Service, 
dispose  of  limited  use  size  olives  into 
limited  use  or  into  noncanning  use: 
Provided,  Tliat  whenever  a  handiet's 
use  of  limited  use  size  olives  is 
restricted  pursuant  to  $  932.S2(a)(4), 
such  handler  shall  dispose  of  into 
noncanning  use  that  quantity  of  sud) 


limited  use  size  olives  which  is  in  excess 
of  the  quantity  permitted  for  limited  use. 

*        «        *        *        * 

18.  Section  932.53  is  amended  by 
revising  paragraph  (a)  to  read: 

§932.53    Impaction  and  cartmcation. 

(a)  Each  handler  shall  have  the  olives 
such  handler  handles  inspected  and 
certified  as  for  conformance  with  all 
applicable  requirements  pursuant  to 
§  §  932.51  and  932.52  with  respect  to 
such  handling.  Inspection  and 
certification  for  conformance  with  the 
requirements  of  S  932.51  shall  be  by  the 
Federal  or  Federal-State  Inspection 
Service,  including  certification  as  to 
size,  and  inspection  for  conformance 
with  the  requirements  of  9  932.52  shall 
be  by  the  Processed  Products  Branch, 
USDA,  except  that  the  disposition  of 
olives,  other  than  as  canned  ripe  olives, 
in  accordance  with  the  requirements  of 
§  932.51(a)(3)  may  be  imder  the 
supervision  of  any  of  such  inspection 
services.  A  copy  of  each  certification  by 
the  said  inspection  services,  pursuant  to 
the  provisions  of  this  section,  shall  be 
furnished  to  the  committee. 


S  932.54    [Amended] 

19.  Section  932.54  is  revised  by 
removing  "932.51(a](2]"  and  substituting 
"932.51(a)(3r  in  lieu  thereof. 

20.  Section  932.68  is  amended  by 
revising  paragraph  (c)  and  removing 
paragraph  (d)  to  read: 

§932.68    Termination. 

***** 

(c)  The  Secretary  shall  terminate  the 
provisions  of  this  subpart  at  the  end  of 
any  crop  year  whenever  the  Secretary 
fmds  that  such  termination  is  favored  by 
a  majority  of  producers  who,  during  a 
representative  period  determined  by  the 
Secretary,  have  been  engaged  in  the 
area  in  the  production  of  olives  for 
market  as  packaged  olives:  Provided 
That  such  majority  have  during  such 
representative  period  produced  for 
market  more  than  50  percent  of  the 
volume  of  such  olives  produced  for 
market  but  such  termination  shall  be 
effective  only  if  announced  on  or  before 
July  15  of  the  then  current  crop  year. 

Signed  at  AVashington,  D.C.,  on  May  7, 
1982. 

wnBamT.Manley, 

Deputy  Administrator,  Marketing  Program 
Operations. 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[Reg.  Z;  TIL-1] 

Truth  in  Lending;  Proposed  Official 
Staff  Conunentary  Update 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Proposed  official  staff 
interpretation. 

summary:  In  accordance  with  Appendix 
C  to  12  CFR  Part  226,  the  staff  of  the 
Federal  Reserve  Board  is  pubUshing  for 
comment  a  proposed  update  to  the 
official  staff  commentary  to  Regulation 
Z  (Truth  in  Lending),  as  revised  effective 
April  1, 1981.  The  commentary  applies 
and  interprets  the  requirements  of  the 
revised  Regulaton  Z  to  open-end  and 
closed-end  consumer  credit  and  is 
intended  to  substitute  for  individual 
Board  and  staff  interpretations  of  the 
regulations. 

DATE  Comments  must  be  received  on  or 
before  Jime  28, 1982. 

AOORESS:  Comments  should  be  maOed 
to  the  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System. 
WashingtoB.  D.C  20551,  or  delivered  to 
Room  B-2223.  20th  and  Constitution 
Avenue,  NW,  Washington.  D.C  between 
8:45  a.m.  and  5:15  p.m.  To  aid  in  their 
consideration,  comments  should  include 
a  reference  to  TIL-1,  and  discussion  of 
each  section  should  begin  on  a  separate 
page.  Comments  may  be  inspected  in 
Room  B-11Z2  between  &45  a.m.  and  5:15 
pjn. 

FOR  FURTHER  MPORMATION  CONTACT; 

The  following  attorneys  in  the  Division 
of  Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  D.C 
20551.  at  (202)  452-3667  or  (202)  452- 
3867; 

Subpart  A — Ceraki  Hurst,  Rugenia 
Silver. 

Sobpart  B  and  A|^>endioe»— Ruth 
Amberg,  Jesse  Pilkhis,  Lynn  Goldfeden, 
Gerald  Hurst  John  Wood. 

Subpart  C  and  Appendices — Clarence 
Cain.  Rugoiia  Silver.  Susan  Werthan. 
Claudia  Yams.  Steven  Zeisel. 


[FRDi 
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TARY  mfonmation:  (1) 
General.  Elective  October  13, 1981,  an 
official  staff  commentary  was  published 
(46  FR  50288,  Oct.  9, 1981)  to  interpret 
Regulation  Z,  as  revised  effective  April 
1, 1981.  Cretfitors  now  have  the  option  of 
complying  with  revised  Regulation  Z 
and  the  conmientary,  but  compliance 
does  not  become  mandatory  until 
October  1, 1982  {Pub.  L  97-110, 
December  28, 1981).  The  commentaiy  is 
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designed  to  provide  general  guidfince  to 
creditors  in  applying  the  regulation  to 
specific  transactions.  Although  each 
unique  credit  plan  cannot  be 
individually  addressed  in  the 
commentary,  periodic  updates  will 
provide  the  vehicle  for  additional  staff 
interpretations  that  may  be  necessary  as 
new  questions  arise. 

In  revising  the  commentary,  an 
attempt  is  being  made  to  avoid  revisions 
that  would  require  modlHcations  to 
forms  that  have  been  prepared  based  on 
the  existing  regulation  and  commentary. 
The  types  of  changes  being  proposed 
generally  give  creditors  more  flexibility 
in  making  disclosiu-es,  while  preserving 
basic  consimier  protections.  Changes 
generaUy  will  be  made  only  when 
necessary  to  respond  to  significant 
questions  that  have  arisen  since  the 
commentary's  issuance  or  to  clarify 
ambiguous  language.  Purely  editorial 
changes  are  being  avoided.  However, 
because  this  is  the  Hrst  update  to  the 
commentary,  some  technical  and 
editorial  changes  have  been  necessary 
in  order  to  expedite  adjustment  to  the 
commentary's  new  material  and  format 
Although  in  most  cases  the  location  of 
comments  has  not  been  affected,  some 
have  been  renumbered  as  a  result  of  the 
deletion  or  addition  of  matertal. 

Certain  conventions  have  been  used 
to  highlight  the  revised  language  in  the 
commentary.  New  language  is 
highlighted  by  bold-faced  turows.  while 
language  that  has  been  deleted  is  set  off 
with  brackets.  Although  the  inclusion  of 
existing  commentary  language  adds  to 
the  length  of  this  document,  this  format 
seems  to  be  the  most  helpful  way  of 
pointing  out  proposed  changes. 

Comments  must  be  received  by  June 
28, 1982.  In  order  to  expedite  analysis  of 
the  comments,  commenters  are 
requested  to  identify  comments  by 
section  and  paragraph  numbers  and  to 
begin  discussion  of  each  section  on  a 
separate  page.  If  comments  are  received 
on  issues  not  raised  by  the  proposed 
revisions,  these  comments  would  most 
likely  be  con!sidered  for  possible 
inclusion  in  the  next  commentary 
update. 

Final  revisions  will  be  published  in 
the  Federal  Register  it  is  anticipated 
that  final  publication  wiU  be  no  later 
than  the  beginning  of  September. 
Although  creditors  will  be  able  to  rely 
on  the  revisions  at  that  time,  the 
applicability  of  the  revisions  will  be 
optional  until  April  1. 1983,  which  will 
be  specified  in  the  final  rule  document 
The  later  date  will  be  provided  to 
minimize  any  difficulties  that  creditors 
may  experience  in  adjusting  to  the 
revisions. 


(2)  Proposed  Revisions.  Following  is  a 
brief  description  of  the  revisions 
contained  in  the  commentary  update. 

Intioductfon 

Comment  1-3  would  be  amended  to 
reference  the  regulation's  effective  date 
of  October  1. 1982,  in  accordance  with 
Pub.  L  97-110  (December  26. 1981). 

Subpart  A — General 

Section  228.2— Definitions  and  Rules  of 
Construction 

2(a)(3)  "Arranger  of  Credit" 

Comment  2(a)(3}-6  would  be  added  to 
explain  the  Board's  recent  amendment 
to  §  226.2(a)(3)  of  the  regulation  (47  PR 
7391,  Feb.  19, 1982)  dealing  with  real 
estate  brokers. 

2(a)(13)  "Consummation" 

Comment  2(a)(13)-l  would  be  revised 
to  show  that  consummation  may  occur 
when  the  parties  enter  a  commitment 
agreement  that  binds  them  to  specific 
credit  terms  if  under  state  law  a 
contractual  relationship  is  created.  This 
revision  should  also  ensure  that 
consummation  will  occur  no  later  than 
the  time  a  note  or  contract  is  signed. 

2(a)(23)  "Prepaid Finance  Charge" 

Comment  2(a)(23)-2  would  be  revised 
to  make  clear  that  any  portion  of  the 
finance  charge  paid  at  closing  or 
settlement  is  considered  a  prepaid 
finance  charge. 

2(a)(24)  "Residential  Mortgage 
Transaction" 

Comment  2(a)(24)-l  would  be  revised 
to  add  9  22e.20(b)  to  the  list  of 
provisions  using  the  term  "residential 
mortgage  transaction."  Its  omission  was 
inadvertent 

2(a)(25)  "Security  Interest" 

Comment  2(a)(25)  would  be  revised  to 
permit  creditors  at  their  option  to 
disclose  certain  interests  as  security 
interests  when  uncertainty  exists  as  to 
whether  a  particular  interest  is  one  of 
the  excluded  interests. 

Section  226.4— Finance  Charge 

4(b)  Examples  of  Finance  Charge 

Comment  4(b)(9)-3  would  be  added  to 
explain  the  "regular  price"  definition  in 
amended  section  103(x)  of  the  act  and 
its  relationship  to  cash  discounts  offered 
under  section  ie7(b)  of  the  act  The 
comment  specifically  discusses  the 
displaying  of  prices  for  motor  vehicle 
fuel. 


4(c)  Charges  Excluded  from  the  Finance 
Charge 

Comment  4(c)(7)-l  would  be  revised 
to  state  that  a  charge  for  a  lawyer's 
attendance  at  the  closing  is  not  a 
finance  charge  if  the  attorney  attends  to 
complete  the  documents. 

4(d)  Insurance 

Comment  4(d)-ll  would  be  added  to 
clarify  the  concept  of  initial  term  of 
insurance  coverage  and  to  permit  the 
initial  term  to  be  considered  one  year  if 
the  creditor  is  uncertain  of  the  term. 

Subpart  B— Open-End  Credit 

Section  228.5— General  Disclosure 
Requirements 

5(a)  Form  of  Disclosures 

Comment  5(a)(2)-l  would  be  revised 
to  include  additional  examples  of  the 
application  of  the  "more  conspicuous" 
rule.  These  examples  would  clarify  the 
rule;  no  substantive  changes  are 
intended. 

5(b)  Time  of  disclosures 

Comment  5(b)(l)-l  would  be  revised 
to  explain  more  cleariy  when  initial 
disclosures  are  timely  if  the  plan 
involves  an  initial  fee  that  is  paid  before 
the  initial  disclosures  are  given,  or  if  the 
plan  involves  an  advance  made  at  the 
time  that  the  consumer  is  given  the 
initial  disclosures. 

5(c)  Legal  Obligation 

Comment  5(c)-l  would  be  revised  to 
clarify  the  meaning  of  the  term  "legal 
obligation."  Comment  17(c)(l)-l,  which 
contains  a  discussion  of  legal  obligation 
for  closed-end  credit  transactions, 
would  add  a  sentence  to  show  the  effect 
of  certain  previous  court  decisions  on 
disclosures.  This  issue  arises  in  part 
because  of  the  requirement  that  closed- 
end  disclosures  be  segregated  from 
other  information,  a  requirement  that 
does  not  exist  for  open-end  credit  The 
staff  solicits  comment  on  whether  a 
companion  provision  for  open-end  credit 
should  be  added. 

5(d)  Multiple  Creditors:  Multiple 
Consumert 

Material  that  was  inappropriate  for 
commentary  treatment  would  be  deleted 
from  comment  5(d)-l. 

Section  2286— Initial  Disclosure 
Statement 

6(a)  Finance  Charge 

Comment  6(a)(2)-2  would  be  revised 
in  its  description  of  the  types  of  open- 
end  credit  programs  for  which  the 
creditor's  initial  disclosure  of  planned 
rate  changes  excuses  the  creditor  from 
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the  general  requirement  to  give  notices 
when  the  rate  increases  according  to  the 
disclosed  plan.  The  current  commentary 
provides  that  creditors  may  avoid  these 
notices  after  giving  appropriate 
disclosures  in  plans  in  which  the  rates 
follow  an  index  that  is  "readily 
verifiable  by  the  borrower  and  beyond 
the  control  of  the  lender." 

A  number  of  questions  have  arisen  as 
to  the  interpretation  and  purpose  of  the 
current  commentary  language.  In 
particular,  some  creditors  have  raised 
concerns  about  programs  that  would  use 
certain  internal  rates  as  the  index  and 
therefore  not  meet  the  criterion  that  the 
index  be  beyond  the  lender's  control. 
These  creditors  have  noted  that  tying 
the  rate  to  their  commercial  lending  rate 
or  to  rales  paid  on  savings  instruments 
is  a  customary  practice.  The  proposal 
reflects  these  concerns,  while  at  the 
same  time  continuing  to  provide 
guidance  on  the  types  of  rate  increases 
for  which  additional  disclosures  may  be 
needed. 

6(b)  Other  Charges 

Language  would  be  added  to  comment 
8(b)-2  to  provide  that  a  charge  for 
submitting  as  payment  a  check  that  is 
later  returned  unpaid  would  not  be  an- 
other charge. 

Section  226.7— Periodic  Statements 

7(b)  Identification  of  Transactions 

Comment  7(b)-l  would  be  revised  to 
clarify  that  the  listed  ways  for  a  creditor 
to  identify  transactions  for  multifeatured 
plans  are  merely  examples  of  acceptable 
arrangements. 

7(c)  Credits 

Comment  7(c)-3  would  be  revised  to 
clarify  when  additional  identification  of 
dates  is  needed,  and  also  that  no 
specific  terminology  would  be  required 
for  these  date  identifications. 

7(e)  Balance  on  Which  Finance  Charge 
Computed 

Comment  7(e)-2  would  be  revised  by 
indicalirp  that  the  exception  permitting 
the  creditor  to  disclose  one  combined 
balance  when  split  rates  (or  "break 
rates")  are  applied  does  not  extend  to 
the  case  in  which  split  rates  are  applied 
to  each  day's  balance.  This  change 
would  return  to  the  position  under 
previous  Regulation  Z,  and  correct  the 
inadvertent  reference  in  current 
comment  7(e)-4.  That  reference 
permitted  a  combined  balance,  which 
would  not  allow  verification  of  the 
finance  charge  attributable  to  periodic 
rates. 

The  last  sentence  of  current  comment 
7(e)-4  would  be  deleted,  and 


incorporated  in  comment  7(e)-2. 

Comments  7(e}-4,  5,  6,  and  7  of  the 
current  commentary  would  be 
redesignated  as  comments  7(e}-5.  6,  7, 
and  8.  and  current  comment  7(e)-8. 
which  deals  with  the  disclosure  of  the 
periodic  rate  balance  amount  in 
multifeatured  plans,  would  be 
redesignated  as  comment  7(e)-4. 

Comment  7(e)-4  (ciurent  comment 
7(e)-8)  would  be  revised  to  give  more 
complete  guidance  on  when  separate 
balances  must  be  disclosed  when  a  plan 
involves  different  features. 

Comment  7(e)-9  would  be  added  to 
clarify  that  the  creditor  could  explain  its 
balance  computation  method  only  once, 
even  if  it  chooses  to  disclose  more  than 
one  balance  computed  by  that  same 
method. 

7(g)  Annual  Percentage  Rate 

Comment  7(g)-2  would  be  expanded 
to  clarify  that,  in  multifeatured  plans, 
the  creditor  may^ve  separate  annual 
percentage  rate  disclosures  for  each 
feature  or  may  give  a  composite  actual 
annual  percentage  rate  for  the  entire 
plan. 

Section  220.8— Identification  of 
Transactions 

8(ajSale  Credit 

In  the  last  sentence  of  comment 
8(a](3}-2,  the  inadvertent  reference  to 
"creditor's  stores  would  be  changed  to 
"seller's"  stores. 

Comment  8(a)(3)-4  would  be  added  to 
reflect  the  position  under  previous 
Regulation  Z  that  the  debiting  date  may 
be  considered  the  transaction  date  for 
foreign  transactions. 

Section  226.9— Subsequent  Disclosure 
Requirements 

9(c)  Change  in  Terms 

Comment  9(c)-l  would  be  revised  to 
correspond  to  the  revisions  to  comment 
6(a)(2)-2. 

Section  228.13— Billing-error  Resolution 

13(d)  Rules  Pending  Resolution 

Comment  13(d){l)-2  would  be  revised 
to  clarify  that,  for  purposes  of 
S  22e.l3(d)(l),  the  creditor  need  only 
disclose  that  payment  of  "any  disputed 
amount"  is  not  required  pending 
resolution,  as  was  the  case  under  the 
previous  Regulation  Z. 

Section  226.14— Determination  of 
Annual  Percentage  Rate 

14(c)  Annual  Percentage  Rate  for 
Periodic  Statements 

An  editorial  change  would  be  made  to 
conunent  14(c}-8  to  correct  the 


inadvertent  use  of  the  term  "fees" 
instead  of  "finance  charges."  The 
change  would  indicate  that  the  optional 
annual  percentage  rate  formula  in 
§  226.14(c](4]  may  be  used  when  small 
finance  chai^ges,  not  fees,  of  50  cents  or 
less  are  involved. 

Comment  14(c)-9  would  be  added 
merely  to  cross-reference  conunent 
14(d)-2.  The  latter  comment  discusses 
the  annual  percentage  rate  calculation 
methods  for  plans  involving  both  daily 
periodic  rates  and  specific  transaction 
charges. 

14(d)  Calculations  Where  Daily 
Periodic  Rate  Applied 

Comment  14{d}-2  would  be  revised  to 
provide  alternative  annual  percentage 
rate  calculation  methods  when  the 
finance  charge  results  from  the 
application  of  both  daily  periodic  rates 
and  specific  transaction  charges.  TTie 
comment  would  allow  creditors  to  use 
either  the  method  in  §  226.14(cH3)  or  the 
method  in  S226.14(d)(2);  comment  is 
specifically  solicited  on  whether  the 
option  to  use  the  method  in 
§  226.14(d)(2)  is  needed. 

The  S22e.l4(c)(3)  method  includes  the 
rules  in  Appendix  F;  the  appendix  gives 
examples  for  determining  the 
denominator  of  the  fraction  in  this 
formula.  Footnote  1  to  the  appendix 
instructs  creditors  that  apply  both  a 
daily  periodic  rate  and  a  specific 
transaction  charge  to  use  the  average  of 
daily  balances  instead  of  the  sum  of  the 
balances. 

If  the  S22&14(d)(2)  meUuxl  is  used,  the 
creditor  should  apply  the  rule  that 
balances  not  be  duplicated  (set  forth  in 
§226.14(c)(3)  and  explained  in  comment 
14(c)-5),  as  well  as  the  rule  that  the 
annual  prcentage  rate  must  not  be  less 
than  the  largest  corresponding  annual 
percentage  rate  for  that  cycle  (set  forth 
in  §226.14(c)(3)}. 

Section  226.15— Right  of  Rescission 

15(a)  Consumer's  Right  to  Rescind 

Two  changes  are  proposed  for 
comment  15(a}-2.  First  the  dates  in  the 
comment  which  refer  to  the  three-year 
trial  period  in  section  125(e)  of  the  act. 
would  be  changed  from  March  31. 1985 
to  September  30, 1985  to  reflect  the 
change  in  the  mandatory  effective  date 
of  the  act  irom  April  1, 1982  to  October 
1, 1982.  Second,  a  sentence  would  be 
added  to  clarify  that  the  limited 
rescission  option  is  available  for 
programs  whether  or  not  they  existed  on 
the  effective  date  of  the  act. 
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Section  226.16— Advertising 

16(b)  Advertisement  of  Terms  that 
Require  Additional  Disclosures 

Comment  18(b)Cl}-6  would  be  added 
to  make  clear  that  charges  excluded 
from  the  finance  charge  under  9228.4  are 
not  required  disclosures  when  a 
triggering^  term  is  used  in  an 
advertisement. 

Subpart  C— Closed-End  Credit 

Section  228.17— General  Disclosure 
Requirements 

17(a)  Form  of  Disclosures 

Comment  17(aKl)-5  would  add  four 
examples  of  "directly  related" 
information.  The  first  example  relating 
to  S  226.18(k)(l)  would  clarify  the 
apphcability  of  the  S  226.18tk)(l) 
disclosure.  For  purposes  of  this 
disclosure,  a  minimuni  finance  charge  is 
considered  a  penalty.  Some  state  laws 
prohibit  creditors  from  charging  to  a 
penalty  in  the  event  of  prepayment 
while  permitting  the  credftor  to  charge  a 
minimum  charge.  In  this  instance  die 
creditor  may  state  that  a  minimum 
finance  charge  will  be  imposed.  The 
second  example  relating  to  {  226.18(k) 
would  enable  creditors  to  identify  which 
fiaance  charge  triggered  the 
S  22e.l8(k][2)  prepayment  disclosure. 

The  example  relating  to  i  226.18(f] 
responds  to  inquiries  about  disclosing 
the  fact  that  a  variable  rate  feature  may 
produce  negative  amortization.  It 
permits  rate  creditors  to  disclose  this 
fact  when  making  the  other  required 
variable  rate  disclosures.  The  last 
example  would  permit  the  inclusion  of  a 
title  for  the  disclosure  statement. 

17(c)  Basis  of  Disclosures  and  Usa  of 
Estimates 

Comment  17(c)(l)-l  would  be  revised 
to  clarify  the  meaning  of  the  term  "legal 
obUgations."  A  sentence  would  be 
added  to  show  the  effect  of  certain 
previous  court  decisions  on  disclosure  of 
the  legal  obligation,  and  the  sentence 
discussing  contracts  later  deemed 
unenforceable  by  a  court  would  be 
modified  to  include  situations  in  which 
an  individual  term,  rather  than  an  entire 
contract  is  deemed  unenforceable. 
Portions  of  comments  \7{c){t)-\  and  2 
would  be  restructured  for  added  clarity. 

Comment  17(c)(l)-4  would  be  revised 
to  clarify  the  treatment  of  certain 
buydown  plans,  including  the  Federal 
National  Mortgage  Association's 
Buydown  Program,  as  revised  for 
commitments  issued  on  or  after 
February  la,  1982. 

A  new  comment  17(c)(l}-S  would  be 
added  to  clarify  the  treatment  of 
adjustable  rate  mortgages  that  contain  a 


graduated  payment  featiure  or  an  initial 
payment  amount  resulting  in  negative 
amortization.  This  comment  applies  to 
mortgages  such  as  the  graduated 
payment  adjustable  mortg«tge  loan 
authorized  by  the  Federal  Home  Loan 
Bank  Board  (12  CFR  545.6-4b). 

New  comments  17(c)(3;)-2  and 
17(c)(4)-2  would  be  added  to  clarify  that 
a  creditor  may  ignore  minor  variations 
in  calculating  some  disclosures  without 
being  required  to  ignore  those  variations 
in  computing  all  of  the  disclosures. 

17(d)  Multiple  Creditors^  Multiple 
Consumers 

Material  that  was  inapprpriate  for 
commentary  treatment  would  be  deleted 
from  comment  I7(d}-1. 

17(h)  Series  of  Sales — Delay  in 
Disclosures 

Comment  17(h)-2  would  be  added  to 
address  the  content  of  disclosures  for 
transacdons  under  S  226.17(h). 

17(i)  Interim  Student  Credit  Extensions 

Comment  17(i)-l  would  be  amended 
to  clarify  the  applicability  of  this 
provision.  No  substantive  change  would 
be  made. 

Comment  17(i)-2  would  be  revised  to 
provide  further  guidance  on  the  basis  for 
interim  student  credit  disclosures. 

Comment  17(i>-6  would  be  added  as  a 
cross-reference  to  Appendix  H, 
regarding  approved  disclosure  forms. 

Section  22&18— Content  of  Disclosures 
18(f;Variabi»Rata 

Comment  18(f)-2  would  be  amended 
to  clarify  that  the  disclosures  in  a 
variable-rate  transaction  are  not 
considered  estimates  and  should  not  be" 
labelled  as  such. 

Comment  18(f)-2  would  be  added  to 
discuss  the  treatment  of  growth  equity 
mortgages. 

Comment  I8(f}(3}-1  would  be  revised 
to  include  a  cros»-reference  to  comment 
17(a)(l)-5,  which  (wrmits  the  inclusion 
of  a  brief  reference  to  negative 
amortization  in  the  variable-rate 
disclosures. 

A  sentence  would  be  added  to 
comment  18(f)(4)-l  to  clarify  that  the 
example  may  reflect  an  immediate 
increase  only  when  the  contract  terms 
permit  an  immediate  nicrease  in  the 
rate. 

Comment  18(fH4)-2  would  contain 
additional  examples  of  transactions  that 
need  not  make  the  hypothetical 
disclosure  required  in  most  fransactions 
by  5  228.18(f)(4). 


t8{g)  Payment  Schedule 

Comment  I8{g}-1  would  be  revised  to 
clarify  that  prepaid  finance  charges  are 
not  reflected  in  die  payment  schedule. 

Comment  T8CgJt2}-l  would  be  revised 
to  clarify  that  the  abbreviated 
disclosures  may  be  employed  when 
mortgage  insurance  premium  payments 
gradually  increase  over  a  portion  of  the 
loan  term.  This  will  occur  if  the  accrual 
rate  exceeds  the  payment  rate  for  a 
period  and  negative  amortization  causes 
the  unpaid  principal  balance  to  increase. 
During  this  period,  the  amount  of  each 
premium  payment  will  increase  to  insure 
the  increasing  principal  balance.  When 
negative  amortization  ends,  the 
premiums  will  decrease  in  a  traditional 
manner,  "the  proposed  language  would 
permit  the  creditor  to  disclose  the 
lowest  and  highest  payments  in  the 
increasing  series  (with  a  reference  to  the 
variation  in  payments]  followed  by  the 
highest  and  lowest  payments  in  the 
decreasing  series  (with  a  reference  to 
the  variation  in  payments). 

18(i)  Demand  Feature 

Comment  18(i}-2  would  be  revised  to 
clarify  that  a  due-on-sale  clause  is  not 
considered  a  demand  feature  requiring 
disclosure. 

18{k)  Prepayment 

Comment  18(kKl)-l  wotdd  be 
changed  by  the  addition  of  the  word 
"scheduled"  to  the  first  sentence.  The 
change  is  to  clarify  that  this  disclosure 
applies  not  only  to  interest  calculations 
made  daily,  but  to  calcidations  that  are 
made  other  than  daily  while  taking  into 
accoimt  reductions  in  principal.  A  cross- 
reference  to  comment  17(aHl)-S  would 
be  added  to  point  out  the  permitted 
reference  to  a  minimum  finance  charge 
in  the  penalty  disdosure. 

Comment  18(k)(2)-l  would  be  revised 
to  include  a  cross-reference  to  comment 
17(a)(l)-5,  which  permits  creditors  to 
describe  in  the  disclosure  statement  the 
type  of  finance  chiurge  subject  to  a 
rebate. 

lB(r)  Required  Deposit 

A  new  comment  18(r)-2  would  be 
added  to  address  pledged  accoimt  or 
FLIP  mortgages,  allowing  creditors  two 
options  in  disclosing  those  types  of 
transactions. 

Section  220.19 — Certain  Residential 
Mortgage  Transactions 

19(a)  Time  of  Disclosure 

Comment  19(a)-2  would  be  revised  to 
conform  with  comment  17(a)(l)-5, 
regarding  explanation  of  the  basis  for 
estimates. 
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Section  226.20— Subsequent  Disclosure 
Requirements 

^a)  Refinancings 

The  amendment  to  comment  20(a)-3 
would  clarify  the  current  commentary 
position  that  the  addition  of  a  variable- 
rate  feature  to  a  previously  fixed  rate 
transaction  requires  new  disclosures 
regardless  of  the  manner  in  which  the 
change  is  made.  The  remainder  of 
comment  20(a}-3  discusses  a  variable- 
rate  transaction  for  which  no  variable- 
rate  disclosures  were  ever  provided. 

New  comment  20(a)-5  would  clarify 
the  coverage  of  S  226.20(a). 
"Refinancing,"  as  the  term  is  usedliere, 
refers  only  to  a  new  transaction 
undertaken  with  the  original  creditor  (or 
a  holder  or  service  of  the  original 
obligation]  to  replace  the  original 
obligation.  The  term  "refinancing"  is 
sometimes  used  to  refer  to  a  loan,  the 
proceeds  of  which  are  used  in  whole  or 
in  part  to  satisfy  an  obligation  to  a 
different  creditor.  Under  the  regulation, 
that  is  not  a  refinancing  but  a  new 
transaction  subject  to  the  general 
coverage  rules  and  disclosure 
requirements  of  the  regulation. 

20(b)  Assumptions 

The  revisions  to  comments  20(b}-l 
and  6  would  clarify  the  coverage  of 
§  226.20(b).  The  following  elements  must 
all  be  present  before  an  assumption 
under  this  section  requires  new 
disclosures: 

•  The  original  obligation  must  have 
been  a  consumer  credit  obligation  that 
was  not  originally  exempt 

•  The  assumption  must  be  accompanied 
by  no  significant  change  in  terms  (as 
described  in  conmient  20(b)-6). 

•  The  creditor  must  expressly  agree  to 
the  new  consumer  as  a  primary 
obligor. 

•  The  agreement  must  be  in  writing. 

•  The  transaction  must  be  a  "residential 
mortgage  transaction"  as  to  the  new 
consumer. 

All  of  the  above  elements  must  be 
present  in  order  to  require  assumption 
disclosures  under  {  226.20(b).  An 
apparent  assumption  that  has  the  first 
two  elements  but  does  not  have  all  the 
remaining  three  requires  no  disclosures 
at  all.  However,  an  apparent  assumption 
that  fails  to  have  one  or  both  of  the  first 
two  elements  listed  above  is  not  subject 
to  S  226.20(b).  To  determine  if 
disclosures  are  required  in  that  case,  the 
creditor  must  analyze  the  transaction 
under  §  §  226.2  and  226.3. 


Section  226^— Determination  of  the 
Annual  Percentage  Rate 

22(a)  Accuracy  of  the  Annual 
Percentage  Rate 

A  sentence  would  be  added  to 
comment  22(a)(l)-4  to  provide  an 
example  of  a  composite  annual 
percentage  rate  for  a  step-rate 
transaction. 

Section  226.24— Advertising 

24(b)  Advertisement  of  Rate  of  Finance 
Charge 

Comment  24(b)-2  would  be  added  to 
clarify  that  stating  the  effective  simple 
annual  payment  rate  for  any  portion  of 
the  repayment  period  constitutes  a 
statement  of  a  rate  of  finance  charge 
under  that  section,  requiring  that  the 
annual  percentage  rate  also  be  stated. 

Appendix  D — Multiple-Advance 
Construction  Loans 

Comment  D-2  would  be  added  to 
clarify  that  disclosure  of  a  variable-rate 
hypothetical  is  not  required  for  multiple- 
advance  construction  loans  disclosed 
pursuant  to  Appendix  D,  part  I.  (See 
commment  18(f)(4)-2). 

Comment  D-3  would  be  added  to 
clarify  that  the  total  of  pajrments 
disclosure  under  Appendix  D  may  be 
calculated  as  either  the  sum  of  the 
payments  or  as  the  amount  financed 
plus  the  finance  charge. 

Comment  D-4  would  be  added  to 
make  it  clear  that  under  Appendix  D 
creditors  may  disclose  an  estimated 
APR  computed  under  either  the      .% 
actuarial  method  or  the  Volume  I 
method. 

Appendix  F— Annual  Percentage  Rate 
Computations  for  Certain  Open-End 
Credit  Plans 

Comment  F-1  would  be  added  to 
cross-reference  conunent  14(d)-2.  The 
latter  comment  discusses  the  annual 
percentage  rate  calculation  methods  for 
plans  involving  both  daily  periodic  rates 
and  specific  transaction  charges. 

Appendix  H— Closed-End  Model  Forms 
and  Clauses 

Comments  H-17  and  18  would  be 
added  to  reflect  the  approval  under 
section  113  of  the  act  of  two  student 
loan  disclosure  forms  issued  by  the 
Department  of  Education  in  conjunction 
with  the  PLUS  program. 

List  of  Subjects  in  12  CFR  Part  228 

Advertising;  Banks,  banking: 
Consumer  protection;  Federal  Reserve 
System;  Finance;  Truth  in  lending; 
Penalties. 

(3)  Text  of  proposal.  The  proposed 
amendments  to  the  Staff  Interpretations 


in  Supplement  I  read  as  follows:  (New 
language  is  highlighted  by  boldfaced 
arrows,  auid  language  that  is  being 
deleted  in  highlighted  by  boldfacml 
brackets). 

Supplement  I — Official  Staff 
Interpretations 

Introduction  *  *  • 

3.  Status  of  previous  interpretations. 
AH  statements  and  opinions  issued  by 
the  Federal  Reserve  Board  and  its  staff 
interpreting  previous  Regulation  Z 
remain  effective  until  [April  1,  J 
►October  1,-^  1982  only  insofar  as  they 
interpret  that  regulation.  When 
compliance  with  revised  Regulation  Z 
becomes  mandatory  on  [April  1,  J 
►October  1,m  1982,  the  Board  and  staff 
interpretations  of  the  previous 
regulation  will  be  entirely  superseded 
by  the  revised  regulation  and  this 
commentary  except  with  regard  to 

liability  under  the  previous  regulation. 

•  *  • 

Subpart  A— General  *  *  • 

Section  226.2— Definitions  and  Rules  of 
Construction 

2(a)  Definitions  '  *  * 

2(a)(3)  "Arranger  of  Credit"'  '  ' 

►6.  Real  estate  brokers.  He  general 
definition  does  not  include  a  person 
(such  as  a  real  estate  broker  or 
salesperson)  when  arranging  for  the 
seller  of  real  property  or  a  dwelling  to 
finance  its  purchase  in  whole  or  in  part, 
even  if  the  obligation  by  its  terms  is 
simultaneously  assigned  by  the  seller  to 
another  person.  However,  a  broker  or 
salesperson  is  not  exempt  from  coverage 
in  all  transactions.  For  example,  a  real 
estate  broker  may  be  a  creditor  in  the 
following  situations: 

•  The  broker  acts  as  a  loan  broker  to 
arrange  for  someone  other  than  the 
seller  to  extend  credit,  provided  that 
the  extender  of  credit  (the  person  to 
whom  the  obligation  is  initially 
payable  does  not  meet  the  "creditor" 
definition. 

•  The  broker  extends  credit  itself, 
provided  that  the  broker  otherwise 
meets  the  "creditor"  definitions.  •« 


2(a)(13)  "ConsummaUon" 

1.  State  law  governs.  When  a 
contractual  obligation  on  the  consumer's 
part  is  created  is  a  matter  to  be 
determined  imder  applicable  law; 
Regulation  Z  does  not  make  this 
determination.  ►Consummation  occurs 
when,  under  state  law,  the  consumer 
becomes  contractually  obligated  to 
accept  specific  credit  tenns.  A 
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coDtractual  commitment  agreement  for 
example,  that  binds  the  parties  to 
speciHc  credit  terms  would  be 
consiHDmation.'^  Consummation 
►,  however,-^  does  not  occur  merely 
because  the  consumer  had  made  some 
fotancial  investment  in  the  transaction 
(for  example,  by  paying  a  nonrefundable 
fee)  unless,  of  course,  applicable  law 
holds  otherwise.  *  *  * 

2(oX23)  "Prepaid  Finance  Charge"  '  *  * 

2.  Examples.  Common  examples  of 
prepaid  finance  charges  include* 

•  Buyer's  points. 

•  Service  fees. 

•  Loan  fees. 

•  Finder's  fees. 

•  Loan  guarantee  insurance. 

•  Credit  investigation  fees. 
However,  in  order  for  these  or  any 

other  finance  charges  to  be  considered 
prepaid,  they  must  be  either  paid 
separately  in  cash  or  check  or  withheld 
from  the  proceeds.  ►Prepaid  finance 
charges  include  any  portion  of  the 
finance  charge  paid  at  closing  or 
settlement  •<  *  .  • 

2(a)(24)  "Residential  Mortgage 
Transaction" 

1.  Relation  to  other  sections.  This 
term  is  important  in  ffivej  ►six^^ 
provisions  in  the  regulation: 

•  Section  228.4{cK7) — exclusions  from 
the  finance  charge. 

•  Section  22eJ5(f^-exemption  from  the 
right  of  rescission. 

•  Section  22iLia(q)^whether  or  not  the 
obligation  is  assumable. 

•  Section  226.19 — special  timing  rules. 
►  •  Section  226.20(b)— disclosure 

requirements  for  assumptions. '4 

•  Section  22a23(f) — ©cemption  from  the 
right  of  rescission.  *  *  * 

2(a)(25)  "Security  Interest"  *  *  * 

2.  Exclusions.  The  general  definition 
of  security  interest  excludes  three 
groups  of  interests:  Incidental  interests, 
interests  in  after-acquired  property,  and 
interests  that  arise  solely  by  operation 
of  law.  These  interests  may  not  be 
disclosed  with  the  disclosures  required 
under  S  226.18,  but  the  creditor  i«  not 
precluded  from  preserving  these  rights 
elsewhere  in  the  contract  documents,  or 
invoking  and  enforcing  such  rights,  if  it 
is  othervrise  lawful  to  do  so.  ►If  the 
creditor  is  unsure  whether  a  particular 
interest  is  one  of  the  excluded  interests, 
the  creditor  may,  at  its  option,  consider 
such  interests  as  security  interests  for 
Truth  in  Lending  (mrposesi-^  *  *  * 

Section  226.4— Finance  Charge  '  *  * 

4(b)  Rxamplf  of  Fiaance  Chaises 
«  •  • 

Paragraph  4(b}(a)  *  *  * 


►3.  Deteradaatioa  of  the  regular 
price.  The  "regular  price"  is  critical'  in 
determining  whether  th^  difference 
between  the  price  charged  to  cash 
customers  and  credit  customers  is  a 
"discount"  or  a  "surcharge."  as  these 
terms  are  defined  in  amended  section 
103  of  the  act.  The  "regular  price"  is 
generally  the  price  displayed  on  the 
merchandise  being  sold.  In  the  sale  of 
motor  vehicle  fuel,  for  example,  the. 
regular  price  is  the  price  displayed  at 
the  pump.  As  a  result  the  higher  price 
(the  open-end  credit  or  credit  card  price) 
must  be  displayed  at  the  pump,  either 
alone  or  along  with  the  cash  price.  A 
service  station  operator  may  display  the 
cash  price  of  fuel  by  itself  on  a  curb 
sign,  as  long  as  the  sign  cleariy  indicates 
that  the  price  is  limited  to  cash 
purchases.  •<  •  •  • 

4(c)  Charges  Excluded  from  the  Finance 
Charge*  '  * 

Paragraph  4(c)(7} 

1.  Real  estate  or  residential  mortgage 
transaction  charges.  The  list  of  charges 
in  §  226.4(c](7]  applies  both  to 
residential  mortgage  transactions 
(which  may  include,  for  example,  the 
purchase  of  a  mobile  home^  and  to  other 
transactiona  secured  by  real  estate.  The 
fees  are  excluded  from  the  finance 
charge  even  if  the  services  for  which  the 
fees  are  imposed  are  performed  by  the 
creditor's  employees  rather  than  by  a 
third  party.  In  addition,  credit  report 
fees  include  not  only  the  cost  of  the 
report  itself,  but  also  the  cost  of 
verifying  information  in  the  report  In  all 
cases,  the  charges  must  be  bona  fide 
and  reasonable.  If  a  lump  sum  is 
charged  for  several  services  and 
includes  a  charge  that  is  not  excludable 
[(for  example,  a  charge  for  a  lawyer's 
attending  the  closing)],  a  portion  of  the 
total  should  be  allocated  to  that  service 
and  included  in  the  finance  charge.  ►A 
charge  for  a  lawyer's  attendance  at  the 
closing  to  insure  that  doctmrents  are 
completed  and  executed  properly  is 
excluded  from  the  finance  charge. -^ 

4(d)  Insurance  •  •  • 

►11.  Initial  term.  The  Initial  term  of 
insurance  coverage  determines  the 
period  for  which  a  premium  amount 
must  be  disclosed.  In  some  cases  the 
initial  term  is  clear,  for  example,  a 
property  insurance  policy  on  an 
automobile  written  for  one  year  (even 
though  the  term  of  the  credit  transaction 
is  four  years)  or  a  credit  life  insurance 
policy  for  the  term  of  the  credit 
transaction  pim^ased  by  paying  or 
financing  a  single  premium.  In  other 
cases,,  however,  it  may  not  be  clear  what 
the  initiai  term  of  the  insurance  is.  If  the 


creditor  is  trasure  ol  the  initial  term  of 
insurance  coverage,  the  premium 
disclosed  may  be  the  premium  for  one 
year  of  insurance  coverage.  The 
premium  must  be  cleariy  labeled  as 
being  iat  one  year.-< 

Section  226.5 — General  Disclosure 
Requirements 

5(a)  Form  of  Disclosures  *  *  * 

Paragraph  5(a)(2) 

1.  When  disclosures  must  be  "more 
conspicous."  The  terms  "finance  charge" 
and  "annual  percentage  rate"  ►,  when 
required  to  be  used  with  a  number,-^ 
must  be  disclosed  more  conspicuously 
►than  other  required  disclosures,  •< 
[when  required  to  be  used  with  a 
number.]  ►except  in  two  cases  as 
provided  in  footnote  9.  First,  the 
corresponding  annual  percentage  rate 
imder  section  226.7(d)  may  be  less 
conspicuous  than  disclosure  of  the 
actual  annual  percentage  rate  under 
§  226.7(g).  Second,  neither  term  need  be 
more  conspicuous  than  other  required 
disclosures  under  §  226.16  in 
advertisements. <4  [For  example,  on  the 
initial  disclosure  statement  the  annual 
percentage  rate  disclosure  under 
§  226.6(a)(2)  must  be  "more 
conspicuous."  The  following  apply  to  the 
"more  conspicuous"  rule: J  ►At  the 
creditor's  option,  "finance  charge"  and 
"annual  percentage  rate"  may  also  be 
disclosed  more  conspicuously  than  the 
other  required  disclosures  even  when 
the  regulation  does  not  so  require.  The 
following  examples  illustrate  these 
rules: 

•  On  the  initial  disciosiu-e  statement 
the  disclosure  for  the  annual 
percentage  rate  that  corresponds  to 
each  periodic  rate,  required  by 

S  226.6(a)(2),  must  be  "more 
conspicuous"  than  other  required 
disclosures 

•  If  the  plan  involves  a  minimum 
finance  charge,  it  must  be  disclosed 
on  the  initial  disclosure  statement 
more  conspicuously  than  other 
required  disclosures  when 
accompanied  by  the  amount  of  the 
finance  charge. 

•  On  the  periodic  statement  the 
disclosure  of  the  amoimt  of  the 
finance  charge,  required  by  §  226.7(f). 
must  be  "more  conspfcuous"  than 
other  required  disclosures. 

•  Although  neither^  [Neither  term] 
►  "finance  charge"  nor  "aiii:ua! 
percentage  rate"-^  need  be 
emphasized  when  used  as  part  of 
general  infotmrtiunat  material  or  far 
textual  descriptions  of  other  tenn»,_ 
[although]  emphasis  is  permissibfe 
In  such  cases.  For  example,  when  the 
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terms  appear  as  part  of  the 
explaaations  required  under 
1 22&6(a)(3]  and  (4).  they  may  be 
tasj  ►equally^  conspicuous  as  the 
disclosures  required  under 
§S  22a6(a)(2]  and  226.7(g). 
[•  The  corresponding  annual 
percentage  rate  under  S  226.7(d)  may 
be  less  conspicuous  than  the 
disclosure  of  the  actual  annual 
percentage  rate  (historical  rate)  under 
§  226.7(gJ  when  the  two  rates  differ. 
This  is  permitted  by  footnote  9  to 
§  226.5(a)(2),  which  excepts  9  226.7(d) 
disclosures  from  the  "more 
conspicuous"  requirement.!  *  *  * 

5fbJ  Time  of  Disclosures 

5(bJ(lJ  Initial  Disclosures 

1.  Disclosure  before  the  first 
transaction.  The  rule  that  the  initial 
disclosure  statement  must  be  furnished 
"before  the  first  transaction"  requires 
delivery  of  the  initial  disclosure 
statement  before  the  consumer  becomes 
obligated  on  the  plan  (for  example, 
before  the  consumer  makes  the  first 
purchase,  receives  the  first  advance,  or 
pays  a  fee  under  the  plan).  [Delivery  of 
the  initial  disclosure  statement  is  timely 
even  if  a  membership  fee,  advance,  or 
purchase  already  has  been  posted  to  the 
:onsumer's  account,  so  long  as  the 
iwnsumer  may.  after  receiving  the 
disclosures,  reject  the  plan  and  have  no 
further  obligation  beyond  returning  a 
a-edit  card  or  any  money  or  goods.] 
►•  If  the  consumer  pays  a  membership 
fee  before  receiving  the  Truth  in 
Lending  disclosures,  or  the  consumer 
agrees  to  the  imposition  of  a 
membership  fee  at  the  time  of 
application  and  the  Truth  in  Lending 
disclosure  statement  is  not  given  at 
that  time,  disclosures  are  timely  as 
long  as  the  consumer,  after  receiving 
the  disclosures,  can  reject  the  plan. 
The  creditor  must  refund  the 
membership  fee,  if  it  has  been  paid,  or 
if  it  has  been  debited  to  the 
consumer's  account  the  creditor  must 
clear  the  account. 
If  the  consumer  receives  a  cash 
advance  check  at  the  same  time  the 
Truth  in  Lending  disclosures  are 
provided,  disclosures  are  still  timely  if 
the  consumer  caa  after  receiving  the 
disclosures,  return  the  cash  advance 
check  to  the  creditor  without 
obligation  (for  example,  without 
paying  finance  charges). 
Initial  disclosures  need  not  be  given 
before  the  imposition  of  an 
application  fee  under  §  226.4(c)(1). 
If  the  consumer  uses  the  account,  pays 
a  fee,  or  negotiates  a  cash  advance 
check  after  receiving  the  disclosures, 
the  creditor  may  consider  the  account 


not  rejected  for  purposes  of  this 
section.<«  •  •  . 

5(cJ  Basis  of  Disclosures  and  Use  of 
Estimates 

1.  Legal  obligation.  The  disclosures 
should  reflect  the  credit  terms  to  which 
the  parties  are  legally  bound  at  the  time 
of  giving  the  disclosures. 

•  The  legal  obligation  is  [normallyj 
determined  by  applicable  state  or 
other  law. 

•  The  fact  that  a  »-term  or-^  contract 
may  later  be  deemed  unenforceable 
by  a  court  on  the  basis  of  equity  or 
other  grounds  does  not  by  itself, 
mean  that  disclosures  based  on  that 
►term  or-^  contract  did  not  reflect 
the  legal  obligation. 

•  The  legal  obligation  normally  is 
presumed  to  be  contained  in  the 
contract  that  evidences  the 
agreement.  But  this  may  be  rebutted  if 
another  agreement  between  the 
parties  legally  modifies  that  contract 

*      •      * 

5fd)  Multiple  Creditors;  Multiple 
Consumers 

1.  Multiple  creditors.  Under  §  226.5(d): 

•  Creditors  must  choose  which  of  them 
will  make  the  disclosures. 

•  A  single,  complete  set  of  disclosures 
must  be  provided,  rather  than  partial 
disclosures  from  several  creditors. 

[•  Each  creditor  in  the  plan  is  legally 
responsible  for  seeing  that  the 
disclosures  are  provided.  J    . 

All  disclosures  for  the  open-end 
credit  plan  must  be  given,  even  if  the 
disclosing  creditor  would  not  othenvise 
have  been  obligated  to  make  a 
particular  disclosure. 

•  In  some  open-end  credit  programs 
involving  multiple  creditors,  the 
consumer  has  the  option  (for  example, 
at  the  end  of  a  billing  cycle)  to  pay 
creditor  A  directly  or  to  transfer  to 
creditor  B  all  or  part  of  the  amount 
owing.  If  the  consumer  elects  the 
latter  option,  the  consumer  no  longer 
is  obligated  to  creditor  A  for  the 
specific  amount(8)  transferred.  In  such 
a  case,  creditor  A  and  creditor  B  may 
send  separate  periodic  statements 
that  reflect  the  separate  obligations 
owed  to  each.  •  *  * 

Section  226.6— hutial  Disclosure 
Statement  '  '  ' 

Paragraph  6(a)(2)  *  *  * 

[2.  Variable-rote  plan  defined.  A 
variable-rate  plan  contemplates  a  series 
of  rate  changes  m  accordance  with  an 
index  that  is  readily  verifiable  by  the 
borrower  and  beyond  the  control  of  the 
lender  (for  example,  the  Treasury  bill 


rate).  A  contract  right  to  increase  the 
rate  upon  any  other  contingency,  or  at 
the  creditor's  discretion,  would  not  be  a 
variable-rate  plaiL  For  example,  an 
open-end  credit  plan  in  which  the 
employee  receives  a  lower  rate 
contingent  upon  employment  with  the 
rate  to  be  increased  upon  termination  of 
employment  would  not  be  a  variable- 
rate  plan.  Similarly.  »n  open-end  credit 
plan  that  provides  for  rate  increases 
voted  by  the  board  of  directors  of  a 
financial  institution  would  not  be  a 
variable-rate  plan.] 

►2.  Variable-rate  disclosures — 
coverage.  This  section  covers  open-end 
credit  plans  under  which  rate  changes 
are  part  of  the  plan  and  are  tied  to  an 
index  or  formula.  A  creditor  would  use 
variable-rate  disclosures  (and  thus  be 
excused  bom  the  requirement  of  giving 
a  change-in-terms  notice  when  rate 
increases  occiu-  as  disclosed)  for  plans 
involving  rate  changes  such  as  the 
following: 

•  Rate  changes  that  are  tied  to  the  rate 
the  creditor  pays  on  its  6-month 
money  market  certificates. 

•  Rate  changes  that  are  tied  to  treasury 
bill  rates. 

•  Rate  changes  that  are  tied  to  changes 
in  the  creditor's  commercial  lending 
rate. 

In  contrast  the  creditor's  contract 
reservation  to  increase  the  rate  without 
reference  to  such  an  index  or  formula 
(for  example,  a  plan  that  simply 
provides  Aat  the  creditor  reserves  the 
right  to  raise  its  rates)  would  not  be 
considered  a  variable-rate  plan  for 
Truth  in  Lending  disclosure  piuposes. 
Moreover,  an  open-end  credit  plan  in 
which  the  employee  receives  a  lower 
rate  contingent  upon  employment  (that 
is,  with  the  rate  to  be  increased  upon 
termination  of  employment)  is  not  a 
variable-rate  plan.-^  *  *  • 

6(b)  Other  Charges  '  '  ' 

2.  Exclusions.  The  following  are 
examples  of  charges  that  are  not  "other 

charges": 

•  Fees  charged  for  documentary 
evidence  of  transactions  for  income 
tax  purposes. 

•  Amounts  payable  by  a  consumer  for 
collection  activity  after  default 
attorney's  fees,  whether  or  not 
automatically  imposed;  foreclosure 
costs;  post-judgment  interest  rates 
imposed  by  law;  and  reinstatement  or 
reissuance  fees. 

•  Premiums  for  voluntary  credit  life  or 
disability  insurance,  or  for  property 
insurance,  that  are  not  part  of  the 
finance  charge. 

•  Application  fees  under  §  226.4(c)(1). 
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•  A  monthly  service  charge  for  a 
checking  account  with  overdraft 
protection  that  is  applied  to  all 
checking  accounts,  whether  or  not  a 
credit  feature  is  attached. 

►  •  Charges  for  submitting  as  payment 
a  check  that  is  later  retumed.unpaid. 
(See  comment  4(c)(2)-2.)-^*  *  * 

Section  226.7— Periodic 

Statement  *  '  ' 

7(b)  Identification  of  Tranaactiona 

1.  Multifeatured  plans.  In  identifying 
transactions  under  §  226.7(b) 

[,  transactions  may  be  grouped  by 
feature  (such  as  by  disclosing  sale 
transactions  separately  firom  cash 
advance  transactions]  or  may  be 
arranged  by  date. J  ►  for  multifeatiu^d 
plans,  creditors  may,  for  example, 
choose  to  arrange  transactions  by 
feature  (such  as  disclosing  sale 
transactions  separately  from  cash 
advance  transactions)  or  in  some  other 
clear  manner,  such  as  by  arranging  the 
transactions  in  general  chronological 
order. '< 

7(c)  Credits  *  *  * 

3.  Date.  [The  crediting  date  need  not 
be  identified  as  "crediting  date,"  unless 
two  or  more  dates  are  disclosed  for  a 
single  entry  (for  example,  the  posting 
date  and  the  crediting  date).  J  ►  If  oidy 
one  date  is  disclosed  (that  is,  the 
crediting  date  as  required  by  the 
regulation),  no  further  identification  of 
that  date  is  necessary.  More  than  one 
date  may  be  disclosed  for  a  single  entry, 
aa  long  as  it  is  clear  which  date 
represents  the  date  on  which  credit  was 
given.  -^  *  *  * 

7(e)  Balance  on  which  Finance  Charge 
Computed  *  *  * 

2.  Split  rates  applied  to  balance 
ranges.  If  split  rates  were  applied  to  a 
balance  because  different  portions  of 
the  balance  fall  within  two  or  more 
balance  ranges,  the  creditor  need  not 
separately  disclose  the  portions  of  the 
balance  subject  to  such  different  rates 
since  the  range  of  balances  to  which  the 
rates  apply  has  been  separately 
disclosed.  For  example,  a  creditor  could 
disclose  a  balance  of  $700  for  purchases 
even  though  a  monthly  periodic  rate  of 
1.5  percent  applied  to  the  first  $500,  and 
a  monthly  periodic  rate  of  1  percent  to 
the  remainder.  ►  This  does  not  apply 
when  the  finance  charge  is  computed  by 
applying  the  split  rates  to  each  day's 
balance.  In  that  case,  the  balances  must 
be  disclosed  using  any  of  the  options 
that  are  available  if  two  or  more  daily 
rates  are  imposed.  (See  comment  7(e}- 
5).^ 

Comment  7(e)-8  is  redesignated  as 
7(e)-4. 


[8.  Multifeatured  plans.  In  a 
multifeatured  plan,  the  balance  on 
which  the  finance  charge  was  computed 
must  be  disclosed  for  each  featvire  to 
which  a  period  rate  was  applied.  A  total 
balance  for  the  entire  plan  is  optional.J 

►  4.  Multifeatured  plans.  In  a 
multifeatured  plan,  the  creditor  must 
disclose  a  separate  balance  (or 
balances,  as  applicable)  to  which  a 
periodic  rate  was  applied  for  each 
feature  or  group  of  features  subject  to 
different  periodic  rates  or  different 
balance  computation  methods.  Separate 
balances  are  not  required,  however, 
merely  because  a  "free-ride"  period  is 
available  for  some  features  but  not 
others.  A  total  balance  for  the  entire 
plan  is  optional.  This  does  not  affect 
how  many  balances  the  creditor  must 
disclose— or  may  disclose — within  each 
feature.  (See,  for  example,  comment 
7(e)-5.  M  *  *  * 

Comment  7(e)-4  is  redesignated  as  7(e)- 
5. 

5.  Daily  rate  on  daily  balance.  If  the 
finance  diarge  is  computed  on  the 
balance  each  day  by  application  of  one 
or  more  daily  periodic  rates,  the  balance 
on  which  the  finance  charge  was 
computed  may  be  disclosed  in  any  of 
the  following  ways  for  each  feature: 

•  If  a  single  daily  periodic  rate  is 

imposed,  the  balance  to  vyhich  it  is 
applicable  may  be  stated  as: 
— A  balance  for  each  day  in  the  billing 
cycle 

— A  balance  for  each  day  in  the  billing 
cycle  on  which  the  balance  in  the 
account  changes 

— The  simi  of  the  daily  balances 
during  the  billing  cycle. 

— The  average  daily  balance  during 
the  billing  cycle,  in  which  case  the 
creditor  shall  explain  that  the 
average  daily  balance  is  or  can  be 
multiplied  by  the  number  of  days  in 
the  billing  cycle  and  the  periodic 
rate  applied  to  the  product  to 
determine  the  amount  of  the  finance 
charge. 

•  If  two  or  more  daily  periodic  rates 

may  be  imposed,  the  balances  to 
■  which  the  rales  are  applicable  may 
be  stated  as: 

— A  balance  for  each  day  in  the  billing 
cycle 

— A  balance  for  each  day  in  the  billing 
cycle  on  which  the  balance  in  the 
account  changes 

— ^Two  or  more  average  daily 
balances,  each  applicable  to  the 
daily  periodic  rates  imposed  for  the 
time  that  those  rates  were  in  effect, 
as  long  as  the  creditor  explains  that 
the  finance' charge  is  or  may  be 
determined  by  (1)  multiplying  each 


of  the  average  balances  by  the 
number  of  days  in  the  billing  cycle, 
(or  if  the  daily  rate  varied  during  the 
cycle,  by  multiplying  by  the  number 
of  days  the  applicable  rate  was  in 
efiect),  (2)  mutiplying  each  of  the 
results  by  the  applicable  daily 
periodic  rate,  and  (3)  adding  these 
products  together.  [If  the  different 
rates  are  due  to  disclosed  ranges  of 
balances  (see  comment  7(e)-2),  the 
creditor  need  give  only  one  average 
daily  balance  together  with  the 
additional  information  required  by 
this  paragraph.] 

Comments  7{e)-5,  6,  and  7  are 
redesignated  as  7(e)-6,  7,  and  8 
respectively. 

Comment  7(e}-8  is  redesignated  as 
7le}-4. 

►9.  Use  of  one  balance  computation 
method  explanation  when  multiple 
balances  disclosed.  Sometimes  the 
creditor  will  disclose  more  than  one 
balance  to  which  a  periodic  rate  was 
applied  even  though  each  balance  was 
computed  using  the  same  balance 
computation  method.  In  these  cases,  one 
explanation  of  the  balance  computation 
method  is  sufficient.  ■<*  *  * 

7(g)  Annual  Percentage  Rate  *  *  * 

2.  Multifeatured  plans.  In  a 
multifeatured  plan,  the  actual  annual 
percentage  rate  that  reflects  the  finance 
charge  imposed  during  the  cycle  may  be 
separately  stated  for  each  feature  [.]►, 
or  may  be  described  as  a  composite  for 
the  whole  plan.-^  If  separate  rates  are. 
given,  a  composite  aimual  percentage 
rate  for  the  entire  plan  is  optional.*  *  * 

Section  226.8 — Identification  of 
Transactions.  *  *  * 

8(a)  Sale  Credit  *  *  * 

8(a)(3)  Copy  of  Credit  Document  Not 
Provided—Creditor  and  Seller  Not 
Same  or  Related  Person(8)  *  *  * 

2.  Location  of  transaction.  The 
disclosure  of  the  location  where  the 
transaction  took  place  generally 
requires  an  indication  of  both  the  city, 
and  the  state  or  foreign  country.  If  the 
[creditor]  ►seller-^  has  multiple 
stores  or  branches  within  that  city,  the 
creditor  need  not  identify  the  specific 
branch  at  which  the  sale  occurred.  *  *  * 

►4.  Date  of  transaction — foreign 
transactions.  In  a  foreign  transaction, 
the  debiting  date  may  be  considered  the 
transaction  da te.  <<  *  *  * 

Section  226.9— Subsequent  Disclosure 
Requirements  *  *  * 

9Cc)  Change  in  Terms 
1.  "Changes"  initially  disclosed.  No 
notice  of  a  change  in  terms  need  be 
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given  if  the  specific  change  is  set  forth 
initially,  such  as:  Rate  increases  onder  a 
properiy  disclosed  variable-rate  plan,  a 
rate  increase  that  occurs  when  an 
employee  has  been  under  a  preferential 
rate  agreement  and  terminates 
employment,  or  an  increase  that  occurs 
when  tile  consumer  has  been  under  an 
agreement  to  maintain  a  certain  balance 
in  a  savings  account  in  order  to  keep  a 
particular  rate  and  the  account  balance 
falls  below  the  specified  minimum  In 
contrast  notice  must  be  given  if  the 
contract  allows  the  creditor  to  increase 
the  rate  at  its  discretion  but  does  not 
include  specific  terms  for  an  increase 
(for  example,  when  an  increase  may 
occur  [by  vote  of  the  board  of 
directors).]  ►  under  the 
creditor's  contract  reservation  right  to 
increase  the  periodic  rates.) -4  *  *  * 

Section  226.13— Billing  Error  Resolution 

*  *  » 

13(d)  Rales  Pending  Resolution  *  *  * 

13(d)(1)  Consumer's  Right  To  Withhold 
Disputed  Amount;  Collection  Action 
Prohibited'  *  * 

2.  Right  to  withhold  payment.  ►!£  the 
creditor  is  required  to  make  the 
disclosure  under  footnote  30,  the 
creditor  may  comply  with  that 
disclosure  requirement  by  indicating 
that  payment  of  any  disputed  amount  is 
not  required  pending  resolution.  Making 
a  disdosilre  that  only  refers  to  disputed 
amount  would,  of  course,  in  nd-way 
affect  die  consumer's  right  under 
§  226.13(d)(1)  to  withhold  related 
finance  and  other  charges.  ■<  The 
disclosure  [that  payment  of  any 
disputed  amount  is  not  required  pending 
error-resolution  [  under  footnote  30-^ 
need  not  appear  in  any  specific  place  on 
the  periodic  statement  ►,•4  [and  it] 
need  not  state  the  specific  amount  diat 
the  consumer  may  withhold  [.  The 
creditor]  ►and-^  may  ►be 
reprinted -«  [preprint]  on  [its] 
►  the«<  periodic  statement  ►.-^  [fcHins 
a  statement  that  pasrment  of  any 
disputed  amount  ia  not  required  pendhig 
resolution.]  *  *  * 

Section  226.14 — Determination  of 
Annual  Percentage  Rate  *  *  * 
14(c)  Annual  Percentage  Rate  for 
Periodic  Statements  •  •  • 

8.  Small  finance  charges.  Section 
226.14(c)(4)  gives  the  creditor  an 
alternative  to  S  22e.l4(c)(2)  and  (c)(3)  if 
small  [(SO  cents  or  less)  minimum  or 
fixed  fees  are  involved.]  ►finance 
charge*  (50  cents  or  less)  are  involved; 
that  is,  if  the  finance  charge  includes 
minimum  or  fixed  fees  not  due  to  the 
application  of  a  periodic  rate  and  the 
total  finance  charge  for  the  cycle  does 


not  exceed  50  cents.  •«  For  example, 
while  a  monthly  activity  fee  of  50  cents 
on  a  balance  of  $20  would  produce  an 
annual  percentage  rate  of  30  percent 
under  the  rule  in  S  228.14(c)(2),  the 
creditor  may  disclose  an  annual 
percentage  rate  of  18  percent  if  the 
periodic  rate  generally  appUcable  to  all 
balances  is  1 V4  percent  per  month.  TTiis 
option  is  consistent  with  the  provision  in 
footnote  11  to  §§  226.6  and  228.7 
permitting  the  creditor  to  disregard  the 
effect  of  minimum  charges  in  disclosing 
the  ranges  of  balances  to  which  periodic 
rates  apply. 

►9.  Daily  rate  with  specific 
transaction  charge.  If  the  finance  charge 
results  from  a  charge  relating  to  a 
specific  transaction  and  the  apphcation 
of  a  daily  periodic  rate,  see  comment 
14(d)-2  for  guidance  on  the  appropriate 
calculation  methods. -4  *  *  * 

14(d)  Calculations  Where  Daily 
Periodic  Rate  Applied  *  *  * 

2.  Daily  rate  with  specific  transaction 
charge.  If  the  finance  charge  results 
bom  a  charge  relating  to  a  specific 
transaction  and  the  application  of  a 
daily  periodic  rate,  the  calculation 
method  in  ►§  22&14(c)(3)'4 
[§  22&14(d)(2)]  should  be  used.  ►This 
requires  a  creditor  to  follow  the  rules  in 
Appendix  F  in  calculating  the  annual 
percentage  rate,  especially  footnote  1  to 
Appendix  F  which  addresses  the  daily 
rate/transaction  charge  situation  by 
providing  that  the  "average  of  daily 
balances"  shall  be  used  instead  of  the 
"sum  of  the  balances." 

Alternatively,  the  calculation  method 
in  §  226.14(d)(2]  may  be  used.  If  this 
method  is  used,  the  creditor  must  also 

•  Apply  the  "without  duphcation"  rule. 
(See  comment  14(c)-5.) 

•  Disclose  an  annual  percentage  rate 
not  less  than  the  largest  rate 
determined  by  multiplying  each 
periodic  rate  imposed  during  the  cycle 
by  the  number  of  periods  in  a 

year.-^  *  *  * 

Section  226.15— Right  of  Rescission 

•  *  * 

15(a)  Consumer's  Right  To  Rescind 
Paragraph  15{aXl)  *  *  * 

2.  Exceptions.  Although  the  consumer 
generally  has  the  right  to  rescind  with 
each  transaction  on  the  account  section 
125(e)  of  the  act  provides  an  exception: 
until  [March  31. 1985,]  ►September  3a 
1985-4  the  creditor  need  not  provide  the 
right  to  rescind  at  the  time  of  each  credit 
extension  made  under  an  open-end 
credit  plan  secured  by  the  consumer's 
principal  dwelling  to  the  extent  that  the 
credit  extended  ia  in  accordance  with  a 
previously  established  credit  limit  for 


the  plan.  ►This  limited  rescission 
option  is  available  whether  or  not  the 
plan  existed  prior  to  the  effective  date  of 
the  act.-4  The  consumer  will  have  the 
right  to  rescind  each  extension  made 
after  [March  31, 1985]  ►September  30. 
1985-4  under  such  a  secured  open-end 
credit  plan,  whether  that  plan  was 
established  before  or  after  that 
date.*  *  * 

Section  226.16— Advertising  '  *  * 

16(b)  Advertisement  of  Terms  That 
Require  Additional  Disclosures  *  *  * 

►6.  Minimum,  fixed,  transaction, 
activity  or  similar  charge.  The  charges 
to  be  disclosed  under  S  226.16(b)(1)  are 
those  that  are  considered  finance 
charges  under  i  22&4.-4  *  *  * 

Subpmt  C— dosed-End  CradM 

Section  226.17— General  Disclosure 
Requirements 

17(a)  Form  of  Disclosures 

Paragraph  17(a)(1)  *  '  * 

5.  Directly  related.  The  segregated 
disclosures  may,  at  the  creditor's  option, 
include  any  information  that  is  directly 
related  to  diose  disclosures.  Directly 
related  information  includes,  for 
example,  the  following: 

•  A  description  of  a  grace  period  after 
wdiich  a  late  payment  charge  will  be 
imposed.  For  example,  the  disclosure 
given  under  S  226.18(1)  may  state  that 
a  late  charge  will  apply  to  "any 
payment  received  more  than  15  days 
after  the  due  date." 

•  A  statement  that  the  transaction  is  not 
secured.  For  example,  the  creditor 
may  add  a  category'labelled 
"unsecured"  or  "not  secured"  to  the 
security  interest  disclosures  ^ven 
under  §  228.18(m). 

•  The  basis  for  any  estimates  used  in 
making  disclosures.  For  example,  if 
the  maturity  date  of  a  loan  dep«ids 
solely  on  the  oocunence  of  a  hituie 
event  the  creditor  may  indicate  that 
the  disclosures  assume  that  event  wiU 
occur  at  a  certain  time. 

•  Hie  conditions  under  which  a  demand 
feature  may  be  exercised.  For 
example,  in  a  loan  sub|ect  to  demand 
after  five  years,  the  disdosures  may 
state  that  the  loan  will  become 
payable  on  demand  in  five  years. 

•  When  a  variable  rate  feature  is 
disclosed  on  other  documents  under 
footnote  43  to  S  226.18(f),  a  reference 
to  the  variable  rate  feature  and/or  to 
other  documents  on  which  the 
variable  rate  disclosures  are  made. 

•  An  explanation  of  the  use  of  pronouns 
or  other  references  to  the  parties  to 
the  transaction.  For  example,  the 
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disclosures  may  state,  "  'You'  refers  to 
the  customer  and  'we'  refers  to  the 
creditor." 

•  Instructions  to  the  creditor  or  its 
employees  on  the  use  of  a  multiple- 
purpose  fonn.  For  example,  the 
disclosures  may  state.  "Check  box  if 
applicable." 

►  •A  statement  that  the  borrower  will 
pay  a  minimum  finance  charge  upon 
prepayment.  For  example,  when  state 
law  prohibits  penalties  for 
prepayment,  the  creditor  may  make 
the  S  228.18(k)(l)  disclosure  by  stating 
"You  will  be  charged  a  minimum 
finance  charge." 

•  Identification  of  the  finance  charge 
that  is  subject  to  a  rebate.  For 
example,  the  disclosure  given  under 
S  226.18(k](2)  may  state  that  the 
borrower  "wiU  not  be  entitled  to  a 
refund  of  the  prepaid  fintmce  charge.** 

•  A  brief  reference  to  negative 
amortization  in  variable-rate 
transactions.  For  example,  in  the 
variable-rate  disclosure,  the  creditor 
may  include  a  short  statement  such  as 
"Unpaid  interest  will  be  added  to 
principal'* 

•  A  brief  caption  identifying  the 
disclosures.  For  example,  the 
disclosures  may  bear  a  general  title 
such  as  "Federal  Truth  in  Lending 
Disclosures"  or  a  descriptive  title  such 

as  "Real  Estate  Loan  Disclosures. '4 

•  •  • 

17(c)  Basis  of  Disclosures  and  Use  of 
Estimates 

Paragraph  17(c)(1) 

1.  Legal  obligation.  The  disclosures 
should  reflect  the  credit  terms  to  which 
the  parties  are  legally  bound  at  the 
outset  of  the  transaction.^  The  legal 
obligation  is  determined  byapplicable 
state  law  or  other  law.  (Certain 
transactions  are  specifically  addressed 
in  this  commentary.  See,  for  example, 
the  discussion  of  buydown  transactions  . 
elsewhere  in  the  commentary  to 
§  228.17{c).)^ 

[•  The  legal  obligation  is  normally 
determined,  by  applicable  state  or 
other  law,  but  certain  transactions  are 
specifically  addressed  in  this 
commentary.  (See.  for  example,  the 
discussion  of  buydown  transactions 
elsewhere  in  the  commentary  to 
8  22e.l7(c).)l 
►•  It  is  not  a  violation  of  the  regulation 
for  a  creditor,  in  disclosing  the  legal 
obligation,  to  omit  the  disclosure  of  a 
term  that  a  court  with  jurisdiction 
over  the  creditor  has  previously 
deemed  unenforceable  on  the  basis  of 
equity  or  other  grounds.  ■< 
•  The  fact  that  a  [credit]  ►term  or-4 
contract  may  later  be  deemed 


unenforceable  by  a  court  on  the  basis 
of  equity  or  other  grounds  does  not,  by 
itself,  mean  that  disclosures  based  on 
that  ►term  or-<  contract  did  not 
reflect  the  legal  obligation. 
[•  The  legal  obligation  normally  is 
presumed  to  be  contained  in  the  note 
or  contract  that  evidences  the 
agreement  But  this  presumption  is 
rebutted  if  another  agreement 
between  the  parties  legally  modifies 
that  note  or  contract] 
2.  Modification  of  obligation.  ►The 
legal  obligation  normally  is  presumed  to 
be  contained  in  the  note  or  contract  that 
evidences  the  agreement  But  this 
presumption  is  rebutted  if  another 
agreement  between  the  parties  legally 
modifies  that  note  or  contract  •<  If  the 
parties  informally  agree  to  a 
modification  of  the  legal  obligation,  die 
modification  should  not  be  reflected  in 
the  disclosiu-es  unless  it  rises  to  the 
level  of  a  change  in  the  terms  of  the 
legal  obligation.  For  example: 

•  If  the  creditor-employer  offers  a 
preferential  employee  rate,  the 
disclosures  should  reflect  the  terms  of 
the  legal  obligation.  (See  Uie 
commentary  to  9  22e?18(f)  for  ►an 
example  of  a  preferred-rate  employee 
transaction  that  is  a  variable-rate 
transaction.)  •<  [a  discussion  of 
whether  employee  transactions  are 
variable-rate  transactions.)] 

•  If  the  contract  provides  for  a  certain 
monthly  payment  schedule  but 
payments  are  made  on  a  voluntary 
payroll  deduction  plan  or  an  informal 
principal-reduction  agreement  the 
disclosures  should  reflect  the  schedule 
in  the  contract 

•  If  the  contract  provides  for  regular 
monthly  payments  but  the  cr^tor 
informally  permits  the  consumer  to 
defer  paymens  bom  time  to  time,  for 
instance,  to  take  account  of  holiday 
seasons  or  seasonal  employment  the 
disclosures  should  reflect  the  regular 
monthly  payments.  *  *  * 

4.  Consumer  buydowns.  In  certain 
transactions,  the  consumer  may  pay  an 
amount  to  the  creditor  to  reduce  the 
paymens  of  [buy  down  the]  ►obtain  a 
lower -4  interest  rate  on  the  transaction. 
Consumer  buydowns  must  be  reflected 
in  the  disclosures  given  for  that 
transaction.  To  illustrate,  in  a  mortgage 
transaction,  the  creditor  and  consumer 
agree  to  a  note  specifying  a  14  percent 
interest  rate.  However.  In  a  separate 
document  the  consumer  agrees  to  pay 
[four  points]  ►an  amount <<  to  the 
creditor  at  consummation  in  return  for  a 
reduction  in  the  interest  rate  to  12 
percent  for  a  portion  of  the  mortgage 
term.  ►The  amount  paid  by  the  ^ 

consumer  may  be  deposited  In  an 


escrow  account  or  may  be  retained  by 
the  creditor.  Depending  upon  the 
buydown  plan,  the  consumer's 
prepayment  of  the  obligation  may  or 
may  not  result  in  a  portion  of  the 
amount  being  credited  or  refunded  to 
the  consumer. -4  In  the  disclosures  given 
for  the  mortgage,  the  creditor  must 
reflect  the  terms  of  the  buydown 
agreement  For  example: 

•  The  [four  points  are]  ►amount  paid 
by  the  consumer  is  a-<  prepaid 
finance  charge  [s]  (even  if  deposited 
in  an  escrow  account). 

•  A  composite  annual  percentage  rate 
must  be  calculated,  taking  into 
account  both  interest  rates,  as  well  as 
the  effect  of  the  prepaid  finance 
charges. 

•  The  payment  schedule  must  reflect  the 
multiple  payment  levels  resulting  bom 
the  buydown.  •  *  • 

►8.  Graduated  payment  adjustable 
rate  mortgages.  These  mortgages 
involve  both  a  variable  interest  rate  and 
scheduled  variations  in  payment 
amounts  during  the  loan  term.  Under 
these  plans,  a  series  of  graduated 
payments  may  be  scheduled  before  rate 
adjustments  affect  payment  amounts,  or 
the  initial  scheduled  payment  may 
remain  constant  for  a  set  period  before 
rate  adjustments  affect  the  payment 
amount  In  either  case,  however,  the 
initial  payment  amount  is  insufficient  to 
cover  the  scheduled  interest  causing 
negative  amortization  from  the  outset  of 
the  transaction.  In  these  transactions, 
the  disclosures  are  as  follows: 

•  The  finance  charge  includes  the 
amount  of  negative  amortization 
based  on  the  assumption  that  the  rate 
in  effect  at  consummation  remains 
unchanged. 

•  The  amount  financed  does  not  include 
the  amount  of  negative  amortization, 
but  includes  only  the  amount  of  funds 
advanced  to  the  consumer  at  the 
beginning  of  the  loan  term. 

•  As  in  any  variable-rate  transaction, 
the  annual  percentage  rate  is  based  on 
the  terms  in  effect  at  consummation. 

•  The  schedule  of  payments  discloses 
the  amount  of  any  scheduled  initial 
payments  followed  by  an  adjusted 
level  of  payments  based  on  the  initial 
interest  rate.  Since  some  mortgage 
plans  contain  limits  on  the  amount  of 
the  payment  adjustment  the  payment 
schedule  may  need  to  contain  several 
different  levels  of  payments,  even 
with  the  assumption  that  the  original 

interest  rate  does  not  increase. '< 

*  •  * 

Comments  17(c)(l)-8  and  9  are 
redesignated  17(c)(l)-fl  and  la 
respectively. 
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Paragraph  17(c)(3)  *  *  * 

►2.  Use  of  special  rules.  A  creditor 
may  utilize  Uie  special  niles  in 
S22e.l7(c)(3)  for  purposes  of  calculating 
and  making  all  disclosures  for  a 
transaction  or  may,  at  its  option,  use  the 
special  rules  for  some  disclosures  and 
not  others.  •< 

Paragraph  17(c)(4)  "  *  ' 

►2.  Use  of  special  rule.  A  creditor 
may  take  advantage  of  this  special  rule 
for  purposes  of  calculating  and  making 
some  disclosures  but  may  elect  not  to  do 
so  for  all  of  the  disclosures.  For 
example,  the  variations  may  be  ignored 
in  calculating  and  disclosing  the  annual 
percentage  rate  but  taken  into  account 
in  calculating  and  disclosing  the  finance 
charge  and  payment  schedule.  •<  *  *  * 

17(d)  Multiple  Creditors:  Multiple 
Consumers 

1.  Multiple  creditors.  If  a  credit 
transaction  involves  more  than  one 
creditor 

•  The  creditors  must  choose  which  of 
them  will  make  the  disclosures. 

•  A  8ingIe,complete  set  of  disclosures 
must  be  provided,  rather  than  partial 
disclosuras  from  several  creditors. 

[•  Each  creditor  in  the  transaction  is 
legally  responsible  for  seeing  that  the 
disclosures  are  provided.] 

•  All  disclosures  for  the  transaction 
must  be  given,  even  if  the  disclosing 
creditor  would  not  otherwise  have 
been  obligated  to  make  a  particular 
disclosure.  For  example,  if  one  of  the 
creditors  is  the  seller,  the  total  sale 
price  disclosure  under  §226.18[j)  must 
be  maAe,  even  though  the  disclosing 
creditcnr  is  not  the  seller.*  *  * 

17(h)  Series  of  Sales — Delay  in 
Disclosures  •  •  * 

►2,  Basis  of  disclosures.  Creditors 
have  flexibility  in  structuring 
disclosures  for  a  series  of  sales  under 
S  226.17(h).  For  example,  the  total  sale 
price  may  be  computed  as  the  cash  price 
for  the  sale  plus  that  portion  of  the 
finance  charge  and  other  charges 
applicable  to  that  sale.-^ 


not  disclose  the  terms  set  forth  in  this 
paragraph  at  the  time  the  credit  is 
actually  extended  but  must  make 
complete  disclosures  at  the  time  the 
creditor  and  consumer  agree  upon  the 
repayment  schedule  for  die  total 
obligation.  At  that  time,  a  new  set  of 
disclosures  must  be  made  of  all 
applicable  items  under  $226.18. 

2.  Basis  of  disclosures.  The 
disclosures  given  at  the  time  of 
execution  of  the  interim  note  should 
reflect  two  annual  percentage  rates,  one 
for  the  interim  period  and  one  for  the 
repayment  period.  ►The  disclosures 
should  not  be  labelled  as  estimates.  Any 
portion  of  the  finance  charge,  such  as 
statutory  interest,  that  is  attributable  to 
the  interim  period  and  is  paid  by  the 
student  (either  as  a  prepaid  finance 
charge,  periodically  during  the  interim 
period,  in  one  payment  at  the  end  of  the 
interim  period,  or  capitalized  at  the 
begiiming  of  the  repayment  period)  must 
be  reflected  in  the  interim  annual 
percentage  rate.-^  Interest  subsidies, 
such  as  payments  made  by  either  a  state 
or  the  federal  government  on  an  interim 
loan,  must  be  excluded  in  computing  the 
annual  tprcentagc  rati  on  the  interim 
obligation,  when  the  consumer  has  no 
contingent  liability  for  payment  of  those 
amounts.  [A  loan  guarantee  fee  that  is 
paid  separately  by  the  student  at  the 
outset  or  withheld  bom  the  proceeds  of 
the  loan  is  a  prepaid  finance  charge.  J 
►Any  finance  diarges  that  are  paid 
separately  by  the  student  at  the  outset 
or  withheld  from  the  proceeds  of  the 
loan  are  prepaid  finance  charges.  An 
example  of  this  type  of  charge  is  the 
loan  guarantee  fee.-^  [Hiat  sum  J 
►The  sum  of  the  prepaid  finance 
charges  ><  is  deducted  from  the  loan 
proceeds  to  determine  the  amount 
financed  and  included  in  the  calculation 
of  the  finance  charge.*  *  * 

►5.  Approved  student  credit  forms. 
See  the  commentary  to  Appendix  H 
regarding  disclosure  forms  approved  for 

use  in  certain  student  credit  programs.  <4 

*  *  • 

Section  228.18— Content  of  Disclosures 


17(i)  Interim  Student  Credit  Extensions       18(f)  Variable  Rate  '  *  * 


1.  Definition.  Student  credit  plans 
involve  extensions  of  credit  for 
education  purposes  where  the 
repayment  amount  and  schedule  are  not 
known  at  the  time  credit  is  advanced. 
►These  plans  include,  for  example, 
loans  made  under  the  Guaranteed 
Student  Loan  program,  the  PLUS 
program  or  any  odier  student  credit  plan 
where  the  repayment  period  does  not 
begin  immiediately.-^  Creditors  in 
interim  student  credit  extensions  need 


-    2.  Basis  for  disclosures.  For 
transactions  subject  to  the  requirements 
of  §  226.18(f),  the  disclosures  must  be 
given  for  the  full  term  of  the  transaction 
and  must  be  based  on  the  terms  in  effect 
at  the  time  of  consummation.  ►The 
disclosures,  although  subject  to  change, 
are  not  estimates  and  should  not  be 
labelled  as  such.-^  However,  in  a 
variable-rate  transaction  with  either  a 
seller  buydown  that  is  reflected  in  the 
credit  contract  or  a  consumer  buydown. 


disclosures  should  not  be  based  solely 
on  the  initial  terms.  In  those 
transactions,  the  disclosed  annual 
percentage  rate  should  be  a  composite 
rate  based  on  the  lower  rate  for  the 
buydown  period  and  the  rate  that  is  the 
basis  of  the  variable  rate  feature  for  the 
remainder  of  the  term.  (See  the 
commentary  to  $  226.17(c)  for  a 

discussion  of  buydown  transactions.) 

•  •  • 

►6.  Growth  equity  mortgages.  Also 
referred  to  as  payment  escalated 
mortgages,  these  mortgage  plans  involve 
scheduled  payment  increases,  rather 
than  interest  rate  increases.  The  initial 
payment  amoimt  is  determined  for  a 
long-term  loan  with  a  fixed  interest  rate. 
The  rate  remains  constant,  but  payment 
increases  are  scheduled  annually,  based 
on  a  percentage  of  a  given  index 
Because  the  interest  rate  remains 
constant  and  additional  amotmts  are  not 
required  to  pay  off  increased  interest, 
the  larger  payments  result  in  accelerated 
amortization  of  the  loan.  In  disclosing 
these  mortgage  plans,  creditors  may 
either  estimate  the  amount  of  payment 
increases,  based  on  the  best  informatitm 
reasonably  available,  or  may  disclose 
by  analogy  to  the  variable  rate 
disclosures.  Using  the  latter  (^tioa 
creditors  would  indicate  that  the 
payments  are  subject  to  increase, 
describe  the  circumstances  under  which 
the  payments  would  increase,  together 
with  liinitations  on  the  increase,  and 
provide  an  example  of  the  increase. 
(This  disctission  does  not  apply  to 
growth  equity  mortgages  in  which  the 
amount  of  payment  increases  can  be 
accurately  determined  at  the  time  of 
disclosure.  For  these  mortgages,  as  for 
graduated  payment  mortgages, 
disclosures  should  reflect  the  scheduled 
increases  in  payments.)  •<  *  *  *  . 

Paragraph  18(f)(3) 

1.  Effects.  Disclosure  of  the  effect  of 
an  increase  refers  to  an  increase  in  the 
number  or  amount  of  payments  or  an 
increase  in  the  final  payment  ►&! 
addition,  the  creditor  may  make  a  brief 
reference  to  negative  amortization  that 
may  residt  from  a  rate  increase.  (See 
comment  17(a)(l)-5  regarding  direcUy 
related  information.)-^  If  the  effect 
cannot  be  determined  the  creditor  must 
provide  a  statement  of  the  possible 
effects.  For  example,  ff  the  exerdse  of 
the  variable-rate  feature  may  result  in 
either  more  or  larger  payments,  both 
possibilities  must  be  noted. 

Paragraph  18(f)(4) 

1.  Hypothetical  example.  The  example 
may,  at  the  creditor's  option,  appear 
apart  from  the  other  disclosures.  The 
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creditor  may  provide  either  a  standard 
example  that  represents  the  general  type 
of  credit  offered  by  that  creditor  or  an 
example  that  directly  reflects  the  terms 
and  conditions  of  the  particular 
transaction.  ►(The  example,  whether 
general  or  spednc.  should  not  reflect  an 
immediate  increase  if  the  contract  does 
not  permit  an  immediante  increase.) '< 

[2.  Demand  obligations.  In  demand 
obligations  with  no  alternate  maturity 
date,  the  creditor  need  not  provide  a 
hypothetical  example.] 

►  2.  Hypothetical  example  not 
required.  The  creditor  need  not  provide 
a  hypothetical  example  in  the  following 
transactions  with  a  variable  rate 
feature: 

•  Demand  obligations  with  DO  alternate 
maturity  date. 

•  Interim  student  credit  extensions. 

•  Multiple  advance  construction  loans 
disclosed  pursuant  to  Appendix  D. 
Partl.<4 

18(g)  Payment  Schedule 

1.  Amounts  included  in  repayment 
schedule.  The  repayment  schedule 
should  reflect  all  components  of  the 
finance  charge,  not  merely  the  portion 
attributable  to  interest.  ►Prepaid 
finance  charges,  however,  should  not  be 
shown  in  the  repayment  schedule.  •<  The 
payments  may  include  amounts  beyond 
the  amount  financed  and  finance  charge. 
For  example,  the  disclosed  payments 
may.  at  the  creditor's  option,  reflect 
certain  insurance  premitnna  where  the 
premiimis  are  net  part  of  either  the 
amount  financed  or  the  finance  charge, 
as  well  as  real  estate  escrow  amounts 
such  as  taxes  added  to  the  payment  hi 
mortgage  transactions.  *  *  * 

Paragraph  18(g)(2) 

1.  Abbreviated  disclosure.  The 
creditor  may  disclose  an  abbreviated 
payment  schedule  when  the  amount  of 
each  regularly  scheduled  payment  (other 
than  the  first  or  last  payment)  includes 
an  equal  amount  to  be  applied  on 
principal  and  a  finance  charge  computed 
by  application  of  a  rate  to  the 
decreasing  unpaid  balance.  This  option 
is  also  available  when  mortgage- 
guarantee  insurance  premiums,  paid 
either  monthly  or  annually,  cause 
variations  in  the  amount  of  the 
scheduled  payments,  reflecting  the 
continual  decrease  ►or  increase-^  in 
the  premium  due.  The  creditor  using  this 
alternative  must  disclose  the  dollar 
amount  of  the  highest  and  lowest 
payments  and  make  reference  to  the 
variation  in  payments.  *  *  * 

18(i)  Demand  Feature  *  *  * 

2.  Covered  demand  features.  The  type 
of  demand  feature  triggering  the 


disclosures  required  by  §  226.18(i) 
includes  only  those  demand  features 
contemplated  by  the  parties  as  part  of 
the  legal  obligation.  For  example,  this 
provision  does  not  apply  to  transactions 
that  convert  to  a  demand  status  as  a 
result  of  the  consumer's  default.  ►A 
due-on-sale  clause  is  not  considered  a 
demand  feature. '4  *  *  * 

18(k)  Prepayment  '  '  ' 

Paragraph  18(k)(l) 

1.  Penalty.  This  applies  only  to  those 
transactions  in  which  the  interest 
calculation  takes  account  of  each 
►scheduled'^  reduction  in  principal. 
The  term  "penalty"  as  used  here 
encompasses  only  those  charges  that 
are  assessed  strictly  because  of  the 
prepayment  in  full  of  a  simple-interest 
obligation,  as  an  addition  to  all  other 
amounts.  Items  which  are  not  penalties 
include,  for  example: 

•  Prepaid  finance  charges  collected  at 
the  outset  of  the  transaction,  such  as 
points  in  a  mortgage  loan. 

•  Loan  guarantee  fees. 

•  Interim  interest  on  a  student  loan. 
However,  a  minimum  finance  charge 

is  a  penalty  in  a  simple-interest 
transaction.  ►(See  comment  17(a)(l)-5 
regarding  the  disclosure  of  a  minimum 
finance  charge  as  directly  related 
information.)  ■< 

Paragraph  18(k)(2) 

1.  Rebate  of  finance  charge.  This 
applies  to  any  finance  charges  that  do 
not  take  account  of  each  reduction  fai 
the  principal  balance  of  an  obligatioa 
This  category  includes,  for  example: 

•  Precomputed  finance  charges  such  as 
add-on  charges. 

•  Charges  that  take  account  of  some  but 
not  all  reductions  in  principal,  such  as 
mortgage  guarantee  insurance 
assessed  on  the  basis  of  an  annual 
declining  balance,  when  the  principal 
is  reduced  on  a  monthly  basis. 

•  Prepaid  finance  charges,  such  as 
points  or  loan  fees  collected  at  the 
outset  of  the  transaction. 

►The  creditor  may  identify  the 
finance  charge  that  is  subject  to  a 
rebate.  (See  comment  17(a)(l)-5 
regarding  directly  related 
information.)<<  No  description  of  the 
method  of  computing  earned  or 
unearned  finance  charges,  ><. 
however.^  is  required  or  permitted  as 
pari  of  the  segregated  disclosures  under 
this  section,  although  such  information 
may  b«  provided  elsewhere  in  the 
contract  *  •  * 

18(r)  Required  Deposit  *  *  * 

►2.  Pledged  account  mortgages.  In 
these  transactions,  a  consumer  pledges 


as  collateral  funds  that  the  consumer 
deposits  in  an  account  held  by  the 
creditor.  The  creditor  withdraws  sums 
from  this  account  to  supplement  the 
consumer's  monthly  payments. 
Creditors  may  treat  these  pledged 
accounts  as  required  deposits  (unless 
the  accounts  are  excepted  under 
footnote  45)  or  they  may  treat  them  as 
consumer  buydowns  in  accordance  with 
comment  17(c)(l)-4.^  *  *  * 

Comments  18(r)-2,  3, 4,  and  5  are 
redesignated  18(r)-3, 4,  5,  and  6. 
respectively. 

Section  226.19 — Certain  Residential 
Mortgage  Transactions 

19(a)  Time  of  Disclosure  *  '  * 

2.  Timing  and  use  of  estimates.  Truth 
in  Lending  disclosures  must  be  given  (a) 
before  consummation  or  (b)  within  three 
business  days  after  the  creditor  receives 
the  consumer's  written  application, 
whichever  is  eariier.  The  three-day 
period  for  disclosing  credit  terms 
coincides  with  the  time  period  within 
which  creditors  subject  to  RESPA  must 
provide  good  foith  estimates  of 
settlement  costs.  If  the  creditor  does  not 
know  the  precise  credit  terms,  the 
creditor  must  base  the  disclosures  on 
the  best  information  reasonably 
available  and  indicate  that  the 
disclosures  are  estimates  under 

S  226.17(c)(2).  If  many  of  the  disclosures 
are  estimated,  the  creditor  may  include 
a  statement  to  that  effect  (such  as  "all 
numerical  disclosures  except  the  late- 
payment  disclosure  are  estimates") 
instead  of  separately  labelling  each 
estimate.  In  the  alternative,  the  creditor 
may  label  as  an  estimate  only  the  items 
primarily  ejected  by  unknown 
information.  (See  the  commentary  to 
9  226.17(c)(2).)  The  creditor  may  provide 
explanatory  material  concerning  the 
estimates  and  the  contingencies  that 
may  affect  the  actual  terms  [,  either  on 
a  separate  document  or  on  the  same 
document  (but  separate  from  the 
required  disclosures).]  ►in  accordance 
with  comment  17(a)(l)-5.-^  *  *  * 

Section  226.20— Subsequent  Disclosure 
Requirements 

20(a)  Refinancings  *  *  * 

3.  Variable  rate.  ►Even  if  it  is  not 
accomplished  by  the  cancellation  of  the 
old  obligation  and  substitution  of  a  new 
one,  the  addition  of  a  variable-rate 
feature  to  an  obligation  is  a  new 
transaction  requiring  new  disclosures.  •< 
If  a  variable-rate  feature  was  properly 
disclosed  under  the  regulation,  a  rate 
change  in  accord  with  those  disclosures 
is  not  a  refinancing.  For  example,  a 
renegotiable  rate  mortgage  that  was 
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disclosed  as  a  variable-rate  transaction 
is  not  subject  to  new  disclosure 
requirements  when  the  variable-rate 
feature  is  invoked.  However,  if  the 
variable-rate  feature  was  not  previously 
disclosed,  a  later  change  in  the  rate 
results  in  a  new  transaction  subject  to 
new  disclosures.  *  •  • 

►5.  Coverage.  Section  226.20(a) 
applies  only  to  rennancings  undertaken 
by  the  original  creditor  or  a  holder  or 
servicer  of  the  cmginal  obligation.  A 
"reBnandng"  by  any  other  person  is  a 
new  transaction  under  the  regulation, 
not  a  refinancing  under  this 
section. -4  •  •  • 

20(bJ  Assumptions 

1.  General  definition.  An  assumption 
as  defined  in  i  226.20(b)  is  a  new 
transaction  and  new  disclosures  must  be 
made  to  the  subsequent  consumer.  An 
assumption  under  the  regulation 
requires  die  following  three  elements: 

•  A  residential  mortgage  transaction. 

•  An  ex|n%ss  acceptance  of  the 
subsequent  consumer  by  the  creditor. 

•  A  written  agreement 

►The  assumption  of  a  non-exempt 
consumer  credit  obUgation  with  no 
change  in  terms  requires  no  disclosiues 

unless  all  three  elements  are  present  •< 

•  *  * 

6.  Change  in  terms.  [A  change  in 
terms  destroys  the  existing  obligation 
and  the  transaction  is  treated  as  a  new 
transaction  under  the  regulation,  not  as 
an  assumption.  A  change  in  terms 
includes,  for  example:]  ►In  order  to  be 
covered  or  excluded  by  S  226.20(b),  the 
assumption  must  involve  no  significant 
change  in  the  terms  of  the  existing 
obligation.  If  the  adoption  of  the 
obligation  by  a  new  obligor  is 
accompanied  by  a  significant  change  in 
terms,  whether  and  when  disclosures 
must  be  given  are  governed  by  the 
general  requirements  for  a  new 
transaction,  not  by  S  226.20(b). 
Significant  changes  in  terms  include,  for 
example: '< 

•  A  change  in  the  contract  interest  rate 
unless  the  change  is  in  accordance 
with  a  variable-rate  feature  that  was 
properiy  disclosed  in  the  existing 
obligation. 

•  A  change  in  the  length  of  the  term. 

•  The  addition  of  points. 

►Insignificant  changes  in  terms •< 
[Minor  changes  that  do  not  destroy  the 
existing  obligation  J  include,  for 
example. 

•  Assumption  fees  for  processing  loan 
documents. 

•  Insurance  fees. 

•  Credit  report  fees,  •  *  • 


Section  22&22 — Determination  of  the 
Annual  Percentage  Rate 

22faJ  Accuracy  of  the  Annual 
Percentage  Rate 

Paragraph  22^a)(l)  *  •  • 

4.  Basis  for  calculations.  When  a 
transaction  involves  "step  rates"  or 
"split  rates" — that  is,  different  rates 
applied  at  different  times  or  to  different 
portions  of  the  principal  balance — a 
single  composite  annual  percentage  rate 
must  be  calculated  and  disclosed  for  the 
entire  transaction.  ►Assume,  for 
example,  a  $10,000  loan  repayable  in  5 
years  at  10  percent  interest  for  the  first  2 
years,  12  percent  for  years  3  and  4,  and 
14  percent  for  year  5.  The  monthly 
payments  are  $210.71  during  the  first  2 
years  of  the  term,  $220.25  for  years  3  and 
4,  and  $222.59  for  year  5.  The  composite 
annual  percentage  rate,  using  a 
calculator  with  a  "discounted  cash  flow 
analysis"  or  "internal  rate  of  return" 
function,  is  ia75  percent -<  *  *  * 

Section  226.24— Advertising  •  •  • 

24(b)  Advertisement  of  Rate  of  Finance 
Charge*  *  * 

►2.  Rate  of  finance  charge.  An 
advertisement  may  not  state  an  effective 
rate  or  payment  rate  appUcable  to  only 
a  portion  of  the  term  of  the  transaction 
unless  the  annual  percentage  rate  is  also 
stated.  For  example,  an  advertisement 
that  states  "qualify  at  10V4%"  or  "an 
effective  first  year  interest  rate  of 
10V&%"  generally  shows  only  a  portion 
of  the  rate  of  finance  charge  that 
actually  accrues  during  the  early  years 
of  the  term;  the  advertised  annual 
percentage  rate  that  must  accompany 
this  rate  must  take  into  account  the 
interest  that  will  accrue  but  not  be  paid 
during  this  period.  On  the  other  hand, 
Ance  an  advertisement  that  states 
"financing  available  at  3V^%  below 
prime"  does  not  state  a  specific  rate  or 
portion  of  the  finance  charge,  \  226.24(b) 
does  not  apply  and  the  annual 
percentage  rate  is  not  a  required 
disclosure. -4  •  •  • 

Comments  24(b)-2  and  3  are 
redesignated  24(b)-3  and  4,  respectively. 

Appendix  D— Multiple-Advance 
Construction  Loans  *  *  * 

►2.  Varriable-rate  construction  loans. 
The  hypothetical  disclosure  required  in 
most  variable-rate  transactions  by 
§  226.18(f)(4)  is  not  required  for  multiple- 
advance  construction  loans  disclosed 
pursuant  to  Appendix  0,  Part  I. 

3.  Calculation  of  the  total  of 
payments.  When  disclosures  are  made 
pursuant  to  Appendix  D,  the  total  of 
payments  may  reflect  either  the  stmi  of 


the  payments  or  the  sum  of  the  amount 
financed  and  the  finance  charge. 

4.  Annual  percentage  rate.  Appendix 
D  does  not  require  the  use  of  Volume  I 
of  the  Board's  Annual  Percentage  Rate 
Tables  for  calculation  of  the  annual 
percentage  rate.  Creditors  utilizing 
Appendix  D  in  making  calculations  and 
disclosures  may  use  other  computation 
tools  to  determine  the  estimated  annual 
percentage  rate,  based  on  the  finance 
charge  and  payment  schedule  obtained 
by  use  of  the  appendix.  ■<  •  •  • 

Appendix  F— Annual  Percentage  Rate 
Computations  for  Certain  Open-End 
Credit  Plans 

►1.  Daily  rate  with  specific 
transaction  charge.  If  the  finance  charge 
results  from  a  charge  relating  to  a 
specific  transaction  and  the  application 
of  a  daily  periodic  rate,  see  comment 
14(d)-2  for  guidance  on  the  appropriate 
calculation  methods.  •<  *  *  • 

Appendix  H— Closed-End  Model  Forms 
and  Clauses  •  •  • 

►17.  ED-876 1/82.  Pursuant  to  section 
113(a)  of  the  amended  Truth  in  Lending 
Act  Form  ED-876 1/82.  issued  by  the 
U.S.  Department  of  Education  for  certain 
student  loans,  has  been  aproved  The 
form  may  be  used  for  all  PLUS  loans 
when  there  is  no  deferment  before  the 
borrower  begins  repayment  of  both 
principal  and  interest  The  form  may 
also  be  used  for  PLUS  loans  when  the 
borrower  qualifies  for  a  deferment  of 
principal  payments  and  the  annual 
percentage  rate  to  be  disclosed  is 
calcidated  taking  account  of  the 
irregular  payment  schedule.  The  form 
may  also  be  used  for  consoHdation  of 
previous  PLUS  loans,  whether  or  not  the 
borrower  had  a  deferment  of  principal 
payments  under  the  earUer  loans.  The 
following  changes  may  be  made  to  the 
form: 

•  Reducing  the  size  of  the  form. 

•  Adding  lines  to  the  payment  schedule 
disclosure. 

•  Deleting  inappUcable  disclosures  by 
whiting  out  blocking  out  filling  in  "N/ 
A"  (not  applicable)  or  "0,"  crossing 
out  leaving  blanks,  or  circling 
appUcable  items. 

18.  EDSTBA  4/82.  Pursuant  to  section 
113(a)  of  the  amended  Truth  in  Lending 
Act  Form  ED-87eA  4/82.  issued  by  die 
U.S.  Department  of  Education  for  certain 
student  loans,  has  been  approved,  l^is 
form  may  be  used  for  all  I^US  loans 
where  the  borrower  qualifies  for  an 
immediate  deferment  of  principal 
payments  imder  the  terms  of  the  note. 
(See  the  commentary  to  S  228.17(i)  for 
the  basis  of  disclosures.)  The  following 
changes  may  be  made  to  the  form: 
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•  Reducing  the  size  of  the  form. 

•  Deleting  inapphcale  disclosures  by 
whiting  out.  blocking  out.  filing  in  "N/ 
A"  (not  applicable)  or  "0,"  crossing 
out.  leaving  blanks,  or  circling 
applicable  items.  •<  *  *  * 

•  *        «        *        * 

Board  of  Govemora  of  the  Federal  Reserve 
System.  May  6, 1982. 
WlUuun  W.  Wile*. 
Secretary  of  the  Board. 

(m  Duo.  a- UB»  FIW  S-U-tt  ktt  am) 
BnXMO  COOC  M1«-«t-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  563 
[No.  •3-324] 

AnMndmente  Relating  to  Change  in 
Control 

MayS.19e^ 

AOENCV:  Federal  Home  Loan  Bank 

Board. 

action:  Proposed  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board")  proposes  to  amend  its 
regulations  concerning  changes  in  the 
control  of  savings  and  loan  stock 
institutions  and  savings  and  loan 
institution  holding  companies.  Several 
revisions  are  proposed.  First,  the 
presumption  of  control  would  be  limited 
to  transactions  where  a  person  would 
acquire  the  power  to  vote  10  percent  or 
more  of  any  class  of  voting  securitiefl  of 
an  insured  institution  whidi  has  voting 
securities  that  are  registered  under  the 
Securities  Exchange  Act  of  1934  (the 
"1934  Act")  and  that  are  actively  traded. 
Second  notification  of  a  subject 
institution  of  the  filing  of  a  notice  of  a 
proposed  change  in  control  ("Notice"), 
or  of  the  filing  of  a  rebuttal  to  the 
presumption  of  control,  would  be 
eliminated.  Third,  a  Notice  would  not  be 
disclosed  to  the  public,  except  upon  the 
consent  of  the  acquiring  perstm. 
consummation  of  the  transaction, 
disapproval  of  the  proposed  acquisition, 
or  when  the  Notice  otherwise  becomes 
public.  Fourth,  except  with  respect  to 
disapproval  of  a  Notice,  the  ENrector  of 
the  Office  of  Examinations  and 
Supervision  with  the  concurrence  of  the 
General  Counsel,  or  their  designees, 
would  have  delegated  authority  to  take 
action  under  the  regulations  with  regard 
to  any  institution  or  holding  company 
which  has  a  class  of  voting  sec\u'itie» 
registered  under  the  1934  Act,  and  the 
Principal  Supervisory  Agent  would  have 
delegated  authority  with  regard  to  any 
institution  or  holding  company  which 
does  not  have  a  class  of  voting 
securities  registered  under  the  1934  Act 


Fifth,  provisions  regarding  the  period  of 
review  and  any  additional  information 
required  to  be  filed  with  a  Notice  would 
be  clarified.  The  proposed  amendments 
are  intended  to  lessen  the  regulatory 
burden  on  acquiring  persons  and  to 
facilitate  more  efficient  review 
procedures. 

date:  Comments  must  be  received  by: 
July  6, 1962. 

ADDNESt:  Send  comments  to  Director. 
Information  Services,  Office  of  General 
Counsel  Federal  Home  Loan  Bank 
Board.  17(X)  G  Street  NW.,  Washington. 
D.C  20652.  Comments  will  be  available 
for  public  inspection  at  this  address. 
FOR  RnrmcR  intowmatwn  contact 
John  P.  Harootunian.  Attorney.  Office  of 
General  Counsel  (202)  377-6415.  at  the 
above  address. 

8UPn.BMENTARV  INFORMATION: 

Background 

The  Change  bi  Savings  and  Loan 
Contit)l  Act  of  1978  ("Control  Act"), 
Title  Vn  of  the  Financial  Institutions 
Regulatory  and  Interest  Rate  Control 
Act  of  1978,  effective  March  10, 1979, 
amended  Section  407  of  the  National 
Housing  Act  (12  U.S.C.  1730(q))  to 
require  persons  who  intend  to  acquire 
control  of  a  savings  and  loan  stodc 
institution,  the  accounts  of  which  are 
insured  by  the  Federal  Savings  and  Loan 
Insurance  Corporation  ("FSLIC").  or  a 
savings  and  loan  institution  holding 
company,  as  defined  in  Section  406  of 
the  National  Housing  Act  (12  U.SC. 
1730a).  (each  referred  to  as  an  "insured 
institution"  or  "institution"),  to  give  the 
FSLIC  at  least  60  days'  prior  written 
Notice.  The  FSUC  is  audiorixed  by  the 
Control  Act  to  disapprove  any  sudi 
proposed  acquisition  on  certain 
specified  grounds.  To  implement  the 
Control  Act  temporary  regulations 
substantially  sloiilar  to  those  adopted 
by  the  bank  regulatory  agencies  under 
die  Change  in  Bank  Control  Act  of  1978 
(12  U.S.C.  1817(j))  were  adopted  by  the 
Board,  as  the  operating  head  of  the 
FSLIC,  on  February  7, 1979  (44  FR  1060a 
February  12. 1970).  After  considering 
public  comments  and  other  information, 
the  Board  adopted  permanent 
regulations  on  August  15, 1980  (45  FR 
55693.  August  21. 1980).  After  having  had 
over  three  years'  experience  in 
administering  the  Control  Act  the  Board 
has  determined  to  propose  certain 
revisions  to  its  regulations  relating  to 
changes  in  the  control  of  stock 
institiitions  (12  CFR  563.18-2). 

Presumption  of  Control 

The  Control  Act  requires  80  days' 
prior  written  Notke  to  the  FSUC 
whenever  a  person  proposes  to  acquire 


control  of  an  insured  institution  through 
the  purchase,  assignment  transfer 
pledge  or  other  disposition  of  the 
institution's  voting  stocL  Control  is 
defined  in  the  Control  Act  as  "the 
power,  directly  or  indirectiy.  to  direct 
the  management  or  policies  of  an 
insured  institution  or  to  vote  25  per 
centum  or  more  of  any  class  of  voting 
securities  of  an  insured  institution." 

Under  {  563.18-2(c)(2)  of  the  Board's 
current  regulations,  a  rebuttable 
presumption  or  the  power  to  direct  the 
management  or  policies  of  an  insured 
institution  is  raised  whenever  a  person 
would  acquire  the  power  to  vote  10 
percent  or  more  of  any  class  of  voting 
securities  and  (1)  the  institution  has  at 
least  $250  million  in  assets  and  any 
class  of  voting  securities  held  of  record 
by  1200  or  more  persons,  or  (2)  the 
person,  after  the  acquisition,  would  hold 
the  largest  portion,  or  an  amount  equal 
to  the  largest  shtireholder's  portion,  of 
any  class  of  voting  stock. 

The  Board  proposes  that  the  first 
criterion  of  the  presumption  be  revised 
to  limit  its  application  to  those 
situations  where  a  Notice  can  currently 
be  justified  The  Board  believes  that  the 
nature  and  extent  of  the  actual  trading 
market  activity  in  an  insured 
institution's  voting  securities  provides  a 
better  criterion  than  the  current  one  of 
asset  size  and  number  of  sharriioiders 
for  determining  when  a  10-percent 
acquisition  should  raise  a  {wesumption 
of  a  change  in  control.  Ilie  proposed 
amendment  would  bmit  the  10-percent 
presumption  to  those  insured 
institutions  which  have  voting  securities 
that  are  registered  under  the  1934  Act 
and  that  are  actively  traded.  The  tenn 
"actively  traded"  is  defined  in  the 
proposed  amendments  as  securities  that 
aie  traded  either  on  a  seciuities 
exchange  or  over-the-counter  and 
quoted  on  NASDAQ.  The  term 
"NASDAQ"  is  defined  as  the  electit}nic 
inter-dealer  quotation  system  owned 
and  operated  by  NASDAQ,  Inc.,  a 
subsidiary  of  the  National  Association 
of  Security  Dealers,  Inc. 

The  Board  also  proposes  to  delete  the 
second  criterion  of  the  presumption,  i.e., 
where  the  person  proposing  to  acquire 
10  percent  or  more  of  an  insured 
institution's  voting  securities  would 
become  the  largest  holder,  or  equal  to 
the  largest  holder,  of  any  class  of  voting 
stock.  Again,  the  Board  believes  that 
when  there  is  no  active  public  trading 
market  for  an  insured  institution's 
securities,  the  statutory  25-percent 
definition  of  control  provides  an 
adequate  basis  for  determining  when  a 
Notice  should  be  filed.  Absent  a  raised 
presumption,  the  proposed  amendments 
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would  provide  that  transactions 
resulting  in  a  person's  control  of  less 
than  25  percent  of  a  class  of  voting 
securities  of  an  insured  institntion 
would  not  result  in  control  for  purposes 
of  the  Control  Act 

Rebuttal  of  Presumption 

The  Board's  regulations  provide  in 
§  563.18-2(c)(3)  that  any  acquiring 
person  may  request  the  opportunity  to 
rebut  the  presumption  of  control  by 
presenting  his  views  in  writing  or  orally 
before  the  FSUC's  designated 
representatives  either  at  an  "informal 
conference  discussion"  or  an  "informal 
presentation  of  evidence".  However, 
experience  has  indicated  that  a  written 
submission  is  the  most  equitable  and 
efficient  procedure  for  considering  a 
rebuttal  and  for  making  a  record  of  the 
issues  raised.  Therefore,  the  proposed 
amendments  provide  that  any  rebuttal 
by  an  acquiring  person  must  be 
submitted  in  writing  and  that  an 
additional  oral  presentation  would  be 
considered  when  appropriate. 
References  to  an  "informal  conference 
'  discussion"  and  to  an  "informal 
presentation  of  evidence"  are  deleted  in 
the  proposed  regulations.  It  is  ailso 
proposed  that  the  acquring  person  be 
notified  in  writing  regarding  the  FSUCs 
determination  of  whether  the 
presumption  has  been  rebutted.  While  it 
is  the  cnrrent  practice  to  issue  a  written 
decision,  the  present  regulation  only 
requires  that  notice  of  a  decision  be 
released. 

Transactions  Exeiiq>t  From  Notice 

The  Board  proposes  to  clarify  the 
present  exemption  for  pro  rata  stock 
dividends  resulting  in  the  power  to  vote 
25  percent  of  a  class  of  voting  securities. 
To  avoid  any  ambiguity  for  a  resulting 
10-percent  holder  of  an  actively  traded 
security,  all  pro  rata  stock  dividends  are 
exempted  under  the  proposed 
amendments.  Also,  an  additional 
exemption  is  proposed  for  customary 
one-time  proxy  solicitations.  Both  of 
these  revisions  are  proposed  to  be  made 
in  9  563.18-2(dKl). 

Notification  to  Insured  Imthutions 

The  Board's  current  regulations 
require  the  PSUC  to  noti^  the  subject 
insured  institution  of  the  filing  of  a 
rebuttal  of  the  presumption  of  control  or 
the  filing  of  a  materially  complete 
Notice,  and  provide  that  the  institution 
may  submit  written  comments  to  the 
Board.  In  adopting  these  regulations,  the 
Board  accepted  the  rationale  that 
notification  of  the  insured  institution 
was  necessary  since  (1)  the  institution  is 
charged  widi  the  responsibility  of 
informing  its  stockholders  and  the 


marketplace  of  important  events  wdiich 
may  affect  its  operations,  and  (2)  the 
institution  could  provide  information 
about  an  acquiring  person  not  available 
from  other  sources.  However,  the 
Board's  experience  has  indicated  that 
notification  of  insured  institutions  is  not 
necessary  and  that  in  certain  situations 
it  may  have  an  adverse  effect  on  the 
stockholders. 

While  an  insured  institution  has  a 
responsibihty  to  inform  its  stockholders 
and  the  maricetplace  of  a  transaction 
which  may  have  a  material  effect  on  its 
financial  condition  or  operations,  that 
obligation  generally  is  triggered  by  the 
occurrence  of  the  transaction  and  not  by 
the  intention  to  enter  into  it  Therefore, 
the  mere  filing  of  a  Notice  by  ao 
acquiring  person  would  generally  not 
create  any  obligation  on  behalf  of  the 
subject  insured  institution.  The  Board 
notes,  however,  that  when  a  Notice 
relates  to  a  proposed  tender  offer,  the 
filing  of  the  Notice  may  subject  tfie 
acquiring  person  to  certain  additional 
requirements  under  the  1934  Act  if  the 
Notice  were  made  public. 

Although  notification  allows  an 
insured  institution  to  provide  additional 
information  to  the  Board  in  connection 
with  its  review  of  a  rebuttal  or  a  Notice, 
the  Board  believes  that  this  benefit  may 
be  outweighed  by  its  potential  to  inhibit 
acquisitions.  The  receipt  of  a  Notice  by 
the  subject  insured  institution  could 
cause  management  to  initiate  action 
which  could  effectively  bar  or 
significantly  increase  the  expense  of  an 
acquisition  which  may  be  in  the  interest 
of  the  institution's  shareholders. 
MoreovCT,  the  release  of  information 
regarding  the  proposed  acquisition  of  an 
insured  institution's  securities  could 
materially  affect  the  public  trading  price 
of  the  securities  prior  to  Board  review  of 
the  proposed  transaction. 

These  results  were  not  intended  under 
the  Control  Act.  Therefore,  the  proposed 
amendments  delete  all  provisions 
relating  to  notification  by  the  FSLIC  of  a 
subject  insured  institution  and  to  an 
institution's  opportunity  to  comment  on 
a  proposed  acquisition.  Because  of  these 
revisitms,  die  Board  also  proposes  to 
delete  the  current  }  563.18-2(i) 
supervisory  case  exception  to  any  such 
right  to  notification  and  comment 

Disclosure 

The  proposed  amendments  would 
delete  the  current  provision  in  S  563.18- 
2(e)[4)  that  non-confidential  information 
in  a  Notice  shall  be  available  for  pubhc 
viewing  upon  filing.  The  Control  Act 
does  not  impose  a  requirement  that  a 
Notice  be  made  public  upon  filing. 
Because  the  pubhc  disclosure  of  a 
Notice  may  prematurely  and  materially 


affect  the  public  trading  maricet  in  the 
stock  of  the  subject  insured  institution. 
and  inhibit  proposed  acquisitions, 
neither  of  which  consequences  were 
intended  by  the  Control  Act  the  Board 
beheves  that  a  Notice  should  be 
confidential  until  such  time  as  definitive 
action  has  been  tcdcen  with  respect  to 
the  Notice.  Therefore,  the  Board 
proposes  that  no  f>ortion  of  a  Notice 
would  be  made  puUic  except  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  the  Privacy  Act  of  1974  (5  U.S.C 
552a),  and  the  Board's  regulations 
adopted  thereunder  (12  CFR  Parts  505 
and  505a). 

The  proposed  regulations  specifically 
provide  in  }  563.1fr-2(f)  that  a  Notice  is 
for  the  information  of  the  FSLIC  and  any 
appropriate  State  supervisory  agency 
and  is  not  available  to  the  public  except 
under  certain  conditions.  Public 
disclosure  may  be  made  of  any  portion 
of  a  Notice,  other  than  a  portion  which 
is  exempt  from  disclosure  under  12  CFR 
505.5.  in  the  following  circumstances:  (1) 
The  consent  of  the  acquiring  person;  (2) 
the  consummation  or  disapproval  of  die 
proposed  acquisition:  or  (3)  the  Notice 
otherwise  becomes  pubUc.  Generally. 
any  of  these  conditions  operate  to 
remove  the  basis  for  an  exemption  from 
pubhc  disclosure. 

When  a  Notice  is  disclosed  to  the 
public  access  will  be  limited  to  those 
portions  of  the  Notice  which  contain 
information  directly  rdated  to  the 
proposed  acquisition  (Form  A).  Those 
portions  of  the  Notice  which  contain 
personal  biographical  and  financial 
information  (Form  B)  will  not  be 
disclosed,  unless  disclosure  is  otherwise 
required. 

Failure  to  Disapprove 

The  proposed  amendments  would 
revise  9  563.18-2(h}  to  clarify  that  where 
there  is  a  failure  to  disapprove  a 
proposed  acquisition,  such  acquisition 
may  take  place,  provided  that  it  is 
consummated  within  one  year  and  that 
there  is  no  material  change  in 
circumstances  prior  to  the  acquisition. 
This  revision  conforms  with  }  563.18- 
2(g)(2)  which  currentiy  indicates  the 
effects  of  a  written  notice  by  the  FSUC 
of  its  intention  not  to  disapprove  a 
proposed  acquisition. 

Filing  ProceduiM 

In  addition  to  the  filings  which  must 
be  made  at  the  Board,  the  current 
regulations  require  in  §  563.18-2(j)  that 
two  copies  of  a  Notice  be  filed  wiA  the 
Principal  Supervisory  Agent  with 
respect  to  a  savings  and  loan  institution 
and  that  two  copies  be  filed  with  the 
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Supervisory  Agent  with  respect  to  a 
savings  and  loan  institution  holding 
company.  Since  the  present  cross- 
reference  to  the  definition  of 
Supervisory  Agent  is  incorrect  and 
since  there  does  not  appear  to  be  a  need 
to  distinguish  between  the  Principal 
Supervisory  Agent  and  Supervisory 
Agent  for  the  purpose  of  Control  Act 
filings,  the  Board  proposes  to  require 
filings  only  with  the  Board  and  the 
Principal  Supervisory  Agent 

Delegation  of  Authority 

The  proposed  regulations  provide  in 
§  563.1&-2(J)(1)  that  the  Director  of  the 
Office  of  Examinations  and  Supervision 
with  the  concurrence  of  the  General 
Counsel,  or  their  designees,  shall  have 
delegated  authority  to  take  certain 
actions  under  the  Control  Act  and  the 
regulations  regarding  a  Notice  filed  with 
respect  to  an  insured  institution  which 
has  a  class  of  voting  securities 
registered  under  the  1934  Act.  The 
provisions  describing  those 
determinations  that  are  delegated  have 
been  revised  to  conform  to  the  other 
changes  which  are  porposed. 

In  order  to  facilitate  a  more  efficient 
review,  it  is  proposed  in  §  563.18-2(1)(2) 
that  the  appropriate  Principal 
Supervisory  Agent  shall  have  delegated 
authority  regarding  a  Notice  filed  with 
respect  to  an  insured  institution  which 
does  not  have  a  class  of  securities 
registered  under  the  1934  Act.  However, 
the  concurrence  of  the  Director  of  the 
Office  of  Examinations  and  Supervision 
and  the  General  Counsel,  or  their 
designees,  is  required  for  (1)  a  grant  but 
not  a  denial,  of  a  waiver,  and  (2)  a 
recommendation  to  the  Board  either  to 
disapprove  a  proposed  acquisition  or  to 
issue  a  notice  of  intent  not  to  disapprove 
a  proposed  acquisition  whenever  a  State 
supervisory  agency  recommends 
disapproval  in  writing  for  any  grounds 
specified  in  the  Control  Act 

Period  for  Review  and  Filing  of 
Additional  Information 

The  Board  proposes  to  clarify  the 
applicable  time  period  for  review  by 
providing  in  S  563.18-2(e]  that  the  60- 
day  review  period  commences  again  in 
its  entirety  upon  receipt  by  the  FSLIC  of 
additional  information  filed  with  respect 
to  a  Notice.  In  addition,  the  Board 
proposes  to  clarify  its  authoirty  to 
require  the  filing  of  additional 
information  if  it  determines  that  the 
information  is  necessary  in  connection 
with  its  review  of  the  Notice.  The 
proposed  revision  under  §  563.18-2(e)(2) 
clarifies  that  any  requested  waiver  of 
information  required  in  a  Notice  should 
be  in  writing. 


Regulatory  FlexibUity  Act  Certification 

Pursuant  to  section  3  of  the  Regulatory 
Flexibihty  Act  Pub.  L  No.  96-354. 94 
Stat  1164  (September  19. 1980).  the 
Board  certifies  that  the  proposed 
amendments,  if  promulgated,  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  Subjects  in  12  CFR  Fart  563 

Savings  and  loan  associations. 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  proposes  to  amend 
Part  563  of  Subchapter  D,  Chapter  V  of 
Title  12,  Code  of  Federal  Regidations,  as 
set  forth  below. 

SUBCHAPTER  D—  FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  563-OPERATIONS 

Revise  S  563.18-2  to  read  as  follows: 

§  563.18-2    Ctianga*  hi  control  of  stock 
Institutions  Indudlng  savings  and  loan 
holding  companlss. 

(a)  Scope.  This  section  applies  only  to 
changes  of  control  under  section  407(q) 
of  the  National  Housing  Act  as 
amended  (12  U.S.C  1730(q))  ("Control 
Act"). 

(b)  Definitions.  As  used  in  this 
section: 

(1)  "Person"  means  an  individual  or  a 
corporation,  partnership,  trust, 
association,  joint  venture,  pool, 
syndicate,  sole  proprietorship, 
unicorporated  organization,  or  any  other 
form  of  entity  not  specifically  Usted 
herein; 

(2)  "Control"  means  the  power, 
directly  or  indirectly,  to  direct  the 
management  or  poUdes  of  an  insured 
institution  or  to  vote  25  percent  or  more 
of  any  class  of  voting  securities  of  an 
insured  institution; 

(3)  "Stock"  means  such  stock  or  other 
equity  securities  or  equity  interests  in  an 
insured  institution  which  is  a  stock 
company,  or  rights,  interests,  or  powers 
with  res]}ect  thereto; 

(4)  "Insured  institution"  or 
"institution"  shall  include  any  savings 
and  loan  holding  company,  as  that  term 
is  defined  in  section  408  of  the  National 
Housing  Act  which  has  control  of  any 
insured  institution; 

(5)  "Actively  traded"  means  securities 
that  are  traded  either  on  a  securities 
exchange  or  over-the-counter  and 
quoted  on  NASDAQ;  and 

(6)  "NASDAQ"  means  the  electronic 
inter-dealer  quotation  system  owned 
and  operated  by  NASDAQ,  Inc.,  a 
subsidiary  of  the  National  Association 
of  Securities  Dealers,  Inc. 

(c)  Acquisitions  requiring  prior 
written  notice —  (1)  General.  Unless  a 
transaction  is  exempted  under 


paragraph  (d)  of  this  section,  60  days' 
prior  written  notice  to  the  Corporation  is 
required  whenever  any  person  or 
persons  acting  in  concert  through  a 
purchase,  assigiunent  transfer,  pledge, 
or  other  disposition  of  voting  stock,  will  . 
acquire  the  power,  directly  or  indirectly: 

(i)  To  direct  the  management  or 
poUdes  of  an  insured  institution:  or 

(ii)  To  vote  25  percent  or  more  of  any 
class  of  voting  securities  of  an  insured 
institution. 

(2)  Transactions  presumptively 
requiring  notice.  For  purposes  of  this 
section,  a  person  shall  be  presumed  to 
acquire  power  to  direct  the  management 
and  poUcies  of  an  insured  institution 
whenever  the  person  will  acquire  power 
to  vote  10  percent  or  more  of  any  class 
of  voting  securities  of  the  institution  and 
the  institution  has  a  class  of  voting 
seoirities  which  is  registered  under 
Section  12  of  the  Seciuities  Exchange 
Act  of  1934  (15  U.S.C.  78/)  and  is 
actively  traded.  Transactions  resulting 
in  a  person's  control  of  less  than  25 
percent  of  a  dass  of  voting  securities  of 
an  institution  whose  stock  is  not 
actively  traded  does  not  result  in  control 
for  purposes  of  the  Control  Act. 

(3)  Rebuttal  of  presumption.  Upon 
request  the  Corporation  will  afford  any 
acquiring  person  an  opportunity  to  rebut 
the  paragraph  (c)(2]  of  this  section 
presumption  in  writing  and,  when 
appropriate,  orally.  The  Corporation 
shall  have  20  days  from  the  receipt  of  a 
materially  complete  written  rebuttal 
within  which  to  determine  whether  the 
presumption  has  been  rebutted.  The 
decision  of  the  Corporation  will  be 
provided  in  writing  to  the  acquiring 
person. 

(4)  Presumption  to  apply 
prospectively.  Any  person  who  is 
deemed  to  have  had  the  power  to  direct 
the  management  or  poUdes  of  an 
insured  institution  continously  since 
March  9, 1979,  solely  on  the  basis  of  the 
presumption  contained  in  paragraph 
(c)(2)  of  this  section,  must  either  give 
prior  written  notice  as  prescribed  by  this 
section  or  seek  a  determination  by  the 
Corpoiation  that  the  person  has  had 
such  power,  before  acquiring  additional 
voting  securities  in  the  institution. 

(d)  Transactions  exempt  from 
notice — (1)  Transaction  entirely  exempt 
Notice  is  not  required  for 

(i)  Transactions  subject  to  section  408 
of  the  National  Housing  Act  [\Z  U.S.C. 
1730a),  whether  or  not  prior  Corporation 
approval  is  required  by  that  section; 

(ii)  Transactions  subject  to  approval 
under  Part  546  of  this  chapter  or  9  563.22 
of  this  subchapter. 
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(iii)  Acquisitioa  of  additional  shares 
of  any  class  of  voting  securities  in  an 
insured  institution  by  a  person  who: 

[a]  Has  held  power  to  vote  25  percent 
or  more  of  any  class  of  voting  securities 
in  such  institution  continuously  since 
March  0^  1978;  or 

[b]  Has  maintained  control  of  the 
institution  continuously  since 
acquisition  of  control  in  compliance 
with  this  section  and  the  Control  Act; 

(iv)  A  custoouiry  one-time  proxy 
solicitation;  or 

(v)  Receipt  of  pro  rata  stock 
dividends. 

(2)  Transactions  exempt  from  prior 
notice.  If  a  person  would  9btain  control 
as  a  result  of  acquisition  of  voting 
securities  in  an  insured  institution: 

(i)  In  satisfaction  of  a  debt  previously 
contracted  in  good  faith;  or 

(ii)  Throu^  testate  or  intestate 
succession  or  bona  fide  gift; 
the  acquiring  party  need  not  provide 
advance  notice  but  must  advise  the 
Corporation  in  writing  within  30  days  of 
the  acquisition  and  provide  such 
information  as  the  Corporation  may 
request 

(e)  Notice — (1)  Fonn  and  contents.  A 
notice  required  under  paragraph  (2)  of 
the  Control  Act  shall  not  be  deemed 
sufficient  unless  it  includes  all  of  the 
information  required  by  the  fonn 
prescribed  by  the  Corporation,  and  any 
additional  relevant  information  as  the 
Cor[)Oiation  may  require  by  specific 
request  in  connection  with  any 
particular  notice. 

(2)  Waiver  Upon  a  written  request 
the  Corporation  may  wahre  any  required 
information  which  is  deemed 
unnecessary. 

(3)  Receipt  of  notice:  effect  The 
period  for  Corporation  review  of  any 
proposed  acquisition  will  commence 
upon  receipt  by  the  Corporation  of  a 
notice  substantially  complying  with  the 
provisions  of  paragraph  [eKl)  of  this 
section.  The  Corporation  vidll  send  a 
letter  of  acknowledgement  to  an 
acquiring  person  indicating  the  date  of 
receipt  of  a  notice  deemed  sufficient  or 
specifying  the  reasons  why  a  notice  is 
insufficient  After  the  Corporation 
notifies  the  acquiring  person  that  the 
notice  is  sufficient  the  Corporation  may 
subsequently  make  a  determination  that 
additional  information  is  required  for  its 
review  of  the  notice,  and  it  shall  notify 
the  acquiring  person  that  the  notice  is 
insufficient  In  sudi  case  the  period  for 
Corporation  review  will  be  deemed  to 
commence  again  in  its  entirety  upon  the 
receipt  of  the  additional  information. 

(f)  Disclosure.  Any  notice  filed 
pursuant  to  this  section  shall  be  for  the 
information  of  the  Corporation  and  any 


appropriate  State  supervismy  agency 
and  shall  not  be  available  to  the  pubhc 
except  under  certain  conditions.  No 
portion  of  a  notice  will  be  disclosed 
except  in  accordance  with  the 
provisions  of  the  Freedom  of 
information  Act  (5  US.C.  552),  the 
Privacy  Act  of  1974  (5  VS.C  552a),  and 
Parts  505  and  506a  of  this  chapter.  Public 
disclosure  of  any  portion  of  a  notice, 
other  than  a  portion  exempt  from 
disclosure  under  i  506.5  of  this  chapter, 
may  be  made  under  any  of  the  following 
conditioos: 

(1)  Consent  of  the  acquiring  person; 

(2)  Consmmnation  or  disapproval  of 
the  proposed  scquisition;  or 

(3)  A  notice  otherwise  becomes 
public. 

(g)  Action  by  Corporatioa.  Prior  to 
expiration  of  the  60-day  review  pieriod 
or  any  extension  thereof,  the 
Corporation  may  notify  the  arguiring 
person  in  writing  of: 

(1)  Its  disapproval  of  the  proposed 
acquisition  on  any  of  the  grounds  listed 
in  paragraph  (7)  of  the  Control  Act  and 
its  advice  that  the  acquiring  party  may 
request  an  administrative  hearing  under 
paragraph  (4)  of  the  Control  Act  or 

(2)  Its  intent  not  to  disapprove  the 
proposed  acquisition,  provided  that  it  is 
consummated  within  one  year  and  that 
there  is  no  material  change  in 
circumstances  prior  to  the  acquisitioa. 

(fi)  Failure  to  disapprove.  If,  upon 
expiration  of  the  60-day  review  period 
or  any  extension  thereot  the 
Corporation  has  failed  to  disapprove  a 
proposed  acquisition,  audi  acquisition 
may  take  place,  provided  that  it  is 
consummated  within  one  year  and  diat 
there  is  no  material  tAjtngp  in 
circumstances  prior  to  the  acquisition. 

(i)  Extensions  of  review  period.  The 
60Klay  period  may  be  extended  by  the 
Corporatioa  forq*  to  30  days  for  any 
reason. 

(j)  Filing  procedures.  Any  notice  or 
other  submission  required  or  provided 
for  in  the  Control  Act  or  this  section 
shaU  be  filed  as  fidllows: 

(1)  The  original  and  two  cojMes  shall 
be  filed  with  the  Office  of  the 
Secretariat  Federal  Home  Loan  Bank 
Board,  1700  G  Street  NW..  Washington. 
D.C.  2055%  and 

(2)  Two  copies  shall  be  filed  with  the 
Principal  Supervisory  Agent  as  defined 
in  §  561.35  of  this  subchapter. 

(k)  Sole  authority  in  Corporation. 
The  Corporation  alone  shall  exercise  the 
authority  to: 

(1)  Disapprove  a  ivoposed  acquisition: 
or 

(2)  Issue  a  notice  of  its  intent  not  to 
disapprove  a  pn^Msed  acquisition 
whenever  the  expropriate  State  savings 
and  loan  supervisory  agency 


recommends  disapproval  in  writing  on 
any  of  the  grounds  specified  in 
paragaraph  (7)  of  the  Control  Act 

0)  Delegations  of  authority.  (1)  The 
Director  of  the  Office  of  Examinations 
and  Supervision  with  the  concurrence  of 
the  General  Counsel,  or  their  designees, 
is  authorized,  with  regard  to  Institutions 
having  a  class  of  voting  securities 
registered,  under  Section  12  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78/).  to: 

(i)  Decide  whether  a  presumption  of 
control  has  been  rebutted  under 
paragraph  (cK3]  of  this  section; 

(ii)  Determine  the  existence  of  control 
prior  to  the  effective  date  of  the  Control 
Act  under  paragraph  (c)(4)  of  this 
section; 

(iii)  Require  infocmatioQ  &Y>m  an 
acquiring  party  exempt  from  the  prior- 
notice  requirement  under  paragraph 
(d)(4)  of  this  section; 

(iv)  Require  additional  information 
under  paragraph  (e)(1)  of  this  section; 

(v)  Grant  or  deny  a  waiver  of  any 
required  infbrmatioa  under  paragrajrii 
(e)(2)  of  this  section; 

(vi)  Determine  sufficieacy  of  a  notice 
for  the  purpose  of  commencing  or 
recommencing  the  reriew  period  under 
paragraph  (e)(3)  of  this  section; 

(vii)  In  the  absence  of  a 
recommendation  by  the  appropriate 
State  savings  and  loan  supervisory 
agency  for  disapproval  issue  notices  of 
intent  not  to  disai^rove  proposed 
acquisitions  under  paragraph  (g)(2)  of 
this  section; 

(viii)  Extend  the  review  period  under 
paragraph  (i);  (ix)  Act  on  behalf  of  the 
Corporation  with  respect  to  the  exercise 
of  any  authority  not  expressly  reserved 
to  the  Corporation  under  paragraph  0^) 
of  this  set^on. 

(2)  The  Principal  Supervisory  Agent  is 
authorized,  with  regard  to  institutions 
not  having  a  class  of  voting  securities 
registovd  under  Section  12  of  the 
Securities  Exchange  Act  of  1934  (12 
U.S.C  78/).  to  make  the  determinations 
under  subparagraphs  (1)  (ii)  through  (ix) 
of  this  paragraph.  However,  the 
conoirrence  of  the  Director  of  the  Office 
of  Examinations  and  Supervision  and 
the  General  Counsel,  or  their  designee, 
is  required  for. 

(i)  a  grant  but  not  a  denial,  of  a 
waiver  referred  to  under  subparagraph 
(l)(v)  of  this  paragraph;  and 

(ii)  a  recommendation  either  to 
disapprove  a  proposed  acquisition  under 
paragraph  (k)(l)  of  tins  section  or  to 
issue  a  notice  of  intent  not  to  disapprove 
under  paragrah  (k)(2)  of  this  section 
where  a  State  supervisory  agency 
recommends  disapprovaL 
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(Title  VU,  Financial  Institutions  Regulatory 
and  Interest  Rate  Control  Act  of  1978,  sec. 
407.  48  Stat.  1260.  as  amended,  12  U.S.C. 
1730(q);  Reorg.  Plan  No.  3  of  1947. 12  FR  4981, 
2  CFR  1943-48  Comp..  1071) 

By  the  Federal  Home  Loan  Bank  Board. 
J.  |.  rinn. 
Secretary. 

|FR  Doc  82-13110  Piled  S-1Z-S2: 8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  73 

[Airspace  Docket  No.  82-ANIM-31 

Proposed  Designation  of  Restricted 
Area— Saylor  Creeic,  ID 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
designate  Restricted  Area  R-3202D, 
Saylor  Creek.  ID.  located  approximately 
50  miles  south  of  Boise,  ID.  The 
proposed  restricted  airspace  would 
provide  a  safe  environment  for 
launching  Pershing  II  missiles. 
date:  Comments  must  be  received  on  or 
before  June  14, 1982. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Director,  FAA 
Northwest  Mountain  Region,  Attention: 
Chief,  Air  Traffic  Division,  Docket  No. 
82-ANM-3,  Federal  Aviation 
Administration,  FAA  Building,  Boeing 
Field.  Seattle.  WA  98108. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8:30  a.m.  and 
5:00  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Chief 
Counsel,  Room  916.  800  Independence 
Avenue,  SW.,  Washington.  D.C. 

An  informal  docket  may  be  examined 
during  normal  business  hours  at  the 
office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT! 

Lewis  Still,  Airspace  Regulations  and 
Obstructions  Branch  (AAT-230). 
Airspace  and  Air  Traffic  Rules  Division, 
Air  Traffic  Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  D.C.  20591; 
telephone:  (202)  426-8783. 
SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Comments  that 
provide  the  factual  basis  supporting  the 


views  and  suggestions  presented  are 
particularly  helpful  in  developing 
reasoned  regulatory  decisions  on  the 
proposal.  Comments  are  specifically 
invited  on  the  overall  regulatory, 
economic  environmental,  and  energy 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No,  82-ANM-3."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  conmienter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  S  73.32  of  Part  73  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  73)  to  designate  new  Restricted 
Area  R-3202D,  Saylor  Creek,  ID,  which 
is  located  approximately  50  miles  south 
of  Boise,  DO.  The  U.S.  Air  Force  has 
certified  R-3202D  has  been 
environmentally  assessed  in  accordance 
with  the  guidelines  set  forth  by  the 
National  Environmental  Protection 
Agency  (NEPA).  The  lead  agency  for 
environmental  consideration  is  the  U.S. 
Air  Force,  White  Sands  Missile  Range, 
NM  68002.  R-3202D  would  provide 
restricted  airspace  for  launching 
Pershing  II  missiles.  This  new  launch 
location  is  requested  to  complete  test 


requirements  and  test  objectives. 
Although  the  missile  test  program  will 
continue  for  several  years,  R-3202D 
would  be  activated  only  when  needed 
and  restricted  only  for  the  period  of  time 
required  to  complete  each  firing 
operation.  Section  73.32  of  Part  73  of  the 
Federal  Aviation  Regulations  was 
republished  in  Advisory  Circular  AC  70- 
3  dated  January  29, 1982. 

List  of  Subjecto  in  14  CFR  Part  73 

Restricted  areas.  Airspace. 

Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
S  73.32  of  Part  73  of  the  Federal  Aviation 
Regulations  (14  CFR  Pari  73)  as  follows: 

R-3202D  Saylor  Cre«k,  ID  [New| 

Boundaries.  Beginning  at  lat.  42°56'00"  N.. 

long.  116*13'20"  W.;  lat.  42*12'30"  N..  long 

115'10'40"  W.;  lat.  42'00'00"  N..  long. 

nyWW  W.;  lat.  42'51'16"  N.,  long. 

116*21 00"  W.;  to  point  of  beginning. 
Designated  altitudes.  Surface  to  unlimited. 
Times  of  designation.  Intermittent,  24  hours 

in  advance  by  NOT  AM. 
Controlling  agency.  Federal  Aviation 

Administration,  Salt  Lake  City  ARTC 

Center. 
Using  agency.  Deputy  for  Air  Force. 

Armament  Division,  White  Sands  Missile 

Range,  NM. 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a]):  sec. 
6(c),  Department  of  TransportaUon  Act  (49 
U.S.C.  1655(c)):  and  14  CFR  11.65) 

Note.— The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an     ~ 
established  body  of  technical  regulations  for 
which  frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  current. 
It,  therefore — (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  Since  this  is 
a  routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when  promulgated, 
will  not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory  Flexibility 
Act 

Issued  in  Washington,  D.C  on  May  3. 1982. 

B.  Keith  Potts, 

Chief,  Airspace  and  Air  Traffic  Rules 
Division. 

[fH  Doc.  82-12961  Piled  8-12-82: 8»«5  aial 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

16  CFR  Parts  154. 157, 375,  and  381 
[Docket  Na  RIM2-2S-O00] 

Fees  Applicable  to  Producer  Matters 
Under  the  Natural  Gas  Act 

May  e,  1982. 

AGENCY:  Federal  Energy  Regulatory 

Commission.  DOE. 

ACTioit:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
proposing  to  amend  its  regulations  to 
establish  fees  for  services  and  benefits 
provided  by  the  Commission  under  its 
jurisdictional  statutes.  The  Commission 
is  authorized  by  the  Independent  Offices 
Appropriations  Act  of  1952  (lOAA)  to 
establish  fees  for  services  and  benefits  it 
provides.  The  fees  are  being  proposed  in 
a  series  of  proposed  rules,  each  rule 
relating  to  a  dij^erent  type  of  regulated 
entity  or  jurisdictional  subject  area. 

This  proposed  rule  would  estabUsh 
fees  for  services  and  benefits  provided 
to  natural  gas  producers  under  the 
Natiu-al  Gas  Act  in  Part  381  of  the 
Conmiission's  regulations.  The  rule 
would  require  the  payment  of  a  fee  upon 
the  filing  of  (1)  an  application  for  a 
blanket  small  producer  certificate  under 
section  7(c)  of  the  NGA,  (2)  an 
application  for  a  producer  certificate  of 
public  convenience  and  necessity  under 
section  7(c)  of  the  NGA,  and  (3)  a 
producer  rate  schedule  supplement  or 
producer  rate  change  under  section  4  of 
the  NGA. 

DATE:  Comments  must  be  submitted  to 
the  Secretary  of  the  Commission  by  July 
5,1982, 

AOORESt:  Send  conunents  to  Federal 
Energy  Regulatory  Commission.  Office 
of  the  Secretary,  625  North  Capitd 
Street.  NE..  Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  F.  Plumb,  Secretary.  Room  9310, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  D.C.  20426,  (202)  357-«40a 
SUPPUEMCNTARV  INFORMATKMI: 

1.  Introduction 

The  Federal  Energy  Regulatory 
Conunitsion  (Commission)  is  proposing 
to  amend  its  regulations  to  establish 
fees  for  services  and  benefits  provided 
by  the  Commission  under  its 
jurisdictional  statutes.  Hie  fees  are 
being  proposed  in  a  series  of  proposed 
rules,  each  rule  relating  to  a  different 
type  of  regulated  entity  or  jurisdictional 


subject  area.  By  proposing  fees  in  a 
series  of  individual  rulemakings,  the 
Commission  intends  to  identify  clearly 
each  category  of  fees  and  to  focus  public 
comments.  Nevertheless,  the  proposals 
are  the  product  of  a  comprehensive 
examination  of  potential  fees  associated 
with  all  the  different  functions  and 
services  performed  by  the  Commission. 
The  Commission  will  consider  issuing  a 
consolidated  final  rule  estabUshing  fees 
for  all  services  and  benefits. 

This  proposed  rule  would  establish 
fees  for  services  and  benefits  provided 
to  natural  gas  producers  imder  the 
Natural  Gas  Act  (NGA)'  in  Part  381  of 
the  Commission's  regulations.  The  rule 
would  require  the  payment  of  a  fee  upon 
the  filing  of  (1)  an  appUcation  for  a 
blanket  small  producer  certificate  under 
section  7(c)  of  the  NGA,  (2)  an 
application  for  a  large  producer  ° 
certificate  of  public  convenience  and 
necessity  under  section  7(c)  of  the  NGA, 
and  (3)  a  producer  rate  schedule 
supplement  or  producer  rate  change 
under  section  4  of  the  NGA. 

The  Commission  is  authorized  by  the 
Independent  Offices  Appropriations  Act 
of  1952  (IOAA)»  to  estabUsh  fees  for 
services  and  benefits  it  provides.  The 
lOAA  provides  in  pertinent  part 

(A|ny  work,  service,  publication,  report, 
document  l>enefit  privilege,  authority,  nae, 
franchise,  license,  permit  certificate, 
registration,  or  similar  thing  of  value  or  utility 
performed,  furnished,  provided,  granted, 
prepared,  or  issued  by  any  Federal  agency 
•  *  *  to  or  for  any  person  *  *  •  shall  be  self- 
sustaining  to  the  full  extent  possible,  and  die 
bead  of  each  Federal  agency  is  authorized  by 
regulation  *  *  *  to  prescribe  therefore  such 
fee,  charge,  or  price,  if  any,  which  he  shall 
determine,  in  case  none  exists,  or 
redetermine,  in  case  of  an  existing  one,  to  be 
fair  and  equitable  taking  into  consideration 
the  direct  and  indirect  costs  to  die 
Government  value  to  the  recipient  public 
policy  or  interest  served,  and  other  pertinent 
facts,  and  any  amounts  so  determined  or 
redetermined  shall  t>e  collected  and  paid  into 
the  Treasury  as  miscellaneous  receipts  *  *  * 

The  principal  agency  interpretation  of 
the  lOAA  is  Bureau  of  the  Budget 
Circular  A-25  *  which  states  that  a  fee 
should  be  assessed  against  each 
identifiable  recipient  of  a  measurable 
unit  or  amount  of  Government  service  or 
property  from  «vhich  sudi  redpieat 
derives  a  special  benefit* 


In  accordance  with  the  lOAA  and 
authoritative  interpretations  of  that 
statute,  the  Commission,  in  estabhshing 
any  fee.  must:  * 

A.  Identify  the  service  for  wfajcfa  the 
fee  is  to  be  assessed: 

B.  Explain  why  that  particular  service 
benefits  an  identffiable  recipient  more 
than  it  benefits  the  general  public; 

C  Base  the  fee  on  as  small  a  category 
of  service  as  pracfical;  and 

D.  Demonstrate  what  direct  and 
indirect  costs  are  incurred  by  the 
Commission  in  rendering  the  service, 
and  show  that  those  costs  are  incurred 
in  connection  with  the  service  rendered 
the  beneficiary. 

P.  Discussion 

The  Commission  believes  diat  the  fees 
set  forth  in  this  proposed  rule  would 
meet  the  four  requirements  outlined 
above. 

A.  Identification  ofSenricea  , 

The  categories  of  services  and 
benefits  provided  to  producers  imder  the 
NGA  for  which  the  Commission  would 
propose  a  fee  are  the  following: 

1.  Review  of  applications  for  blanket 
small  producer  certificates  under  section 
7(c)  of  the  NGA.  filed  in  accordance 
with  S  lS7.40(b): 

2.  Review  of  applications  by  large 
producers  for  certificates  of  public 
convenience  and  necessity  under 
section  7(c)  of  the  NGA.  filed  in 
accordance  with  Part  157;  and 

3.  Review  of  producer  rate  sdiedule 
supplements  or  rate  changes  under 
section  4  of  the  NGA,  filed  in 
accordance  with  9  154.94. 

In  this  proposed  rulemaking,  the 
Commission  is  not  proposing  to  charge 
fees  for  other  actions  it  takes  to 
impleinent  its  responsibilities  relating  to 


'isuACnr-nrw. 

•31U.S.C483t 

'  Bureau  of  the  Budget  Circular  A-25  (September 
23. 1959).  This  inteipreUtioo  hu  been  quoted  bjr  tha 
U3.  Supreme  Court  aa  "nfae  proper  conatractioa  of 
tlie  act~  in  FPC  v.  New  BngUnd  Poww  Co,  41S  MA. 
345.  3S1  (1874). 

'  Budget  Circular  A-tS  at  1-ft 

General  Policy.  A  reatonable  charge .  .  .  ahoald 
l>e  made  to  each  identifiabla  redplant  for  a 
meaaurable  unit  or  iimnt  of  C 


or  property  from  which  be  derive*  a  apecUl  benefit 
.  .  .  For  example,  a  (pedal  benefit  will  be 
considered  to  aocrue  and  a  charge  should  lie 
imposed  when  a  Covemment-rendeiod  samUjai 

a.  Enables  the  beneficiary  to  obtain  more 
immediate  or  substantial  gains  or  values  (whidl 
may  or  may  not  be  measurable  in  monetary  lems) 
than  those  which  accrue  to  the  general  public  (o^ 
receiving  a  patent  crop  tnsuranoa.  or  a  Uoaoae  to 
carry  on  a  specific  bu^ness);  or 

b.  Provides  bvainea*  stability  or  aaaures  pubUo 
confidence  in  tfaa  buaineaa  activity  of  the 
beneficiary  (e.^..  certificates  of  necessity  and 
coDvenJence  for  airline  routes,  or  safely  lns|WM  llmM 
of  craft). .  .  , 

'See  Natiaaal  Cable  Televiskm  Aaaodattoa.  1m. 
V.  United  SUte*.  415  U.S.  338  (1874):  FPC  v.  New 
BngUnd  Powar  Co.  415  U,S.  345  (1B74);  kiBaaiMippi 
Power  a  Ugfat  V,  NRC  am  P  Jd  223  («ii  dr.  ISTSk 
NaUonal  Cabb  TdaririOD  AsMiclaboii.  faw.  v.  POC 
SS4  F.2d  1094  (D,C  Or,  UTS):  Bectroolc  Iwiaatrias 
Aaaociatlaa  *.  POC  564  P  Jd  llO*  (D.C  CIr.  )97«); 
National  Assodatlaa  of  Broadcastar*  v.  POC  654 
P.2d  1118  (aC  Or.  U78);  Capital  CMm 
CoaunuiiicMlam.  be  V.  FCC  854  P.2d  IIX  (DjC 
Or.  1978). 
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gas  producers  under  the  NGA.  These 
actions  are  discussed  in  Subsection  B  of 
this  discussion. 

B.  Special  Benefits  to  Identifiable 
Recipients 

In  delineating  the  services  or  benefits 
for  which  agencies  are  permitted  to 
charge  under  the  terms  of  the  lOAA. 
Budget  Circular  A-25  states  that  a  fee 
may  be  charged  to  an  identifiable 
recipient  who  derives  a  special  benefit 
from  a  Government  service.*  In  addition, 
the  circular  indicates  that  a  "special 
benefit"  has  accrued  if  the  recipient 
obtains  "more  immediate  or  substantial 
gains  or  values  •  *  *  than  those  which 
accrue  to  the  general  public."  '  Any  fee 
charged  under  the  lOAA  is  not  rendered 
invalid  because  the  public  may  also 
enjoy  incidental  benefits  which  flow 
fi-om  the  service  provided  the  recipient 
by  the  agency. 'However,  an  agency 
may  not  charge  for  its  services  "when 
the  identification  of  the  ultimate 
beneficiary  is  obscure  and  the  service 
can  be  considered  as  benefitting  broadly 
the  general  public."  ' 

The  proposed  rule  complies  with  these 
requirements  in  that  the  services  for 
which  fees  would  be  charged  under  this 
rule  provide  special  benefits  to  the 
applicants  who  invoke  the 
Commission's  procedures.  A  blanket 
small  producer  certificate  under  section 
7(c]  of  the  NGA  benefits  the  applicant 
by  exempting  the  applicant  from  certain 
otherwise  applicable  filing 
requirements. 

A  certificate  of  public  convenience 
and  necessity  under  section  7(c)  benefits 
the  applicant  by  allowing  the  applicant 
to  engage  in  the  business  of  sate  for 
resale  of  natriral  gas.  Without  a 
certificate,  a  producer  would  be 
precluded  by  section  7(c)  of  the  NGA 
from  selling  natural  gas  for  resale-in  the 
interstate  market. 

The  Commission,  imder  section  4, 
reviews  rate  schedule  supplements  and 
producer  rate  changes  filed  by 
producers  which  establish  a  new,  higher 
base  rate.  In  reviewing  these  rate 
schedules,  the  Commission  makes  an 
affirmative  determination  that  the  new 
base  rate  is  proper,  allowing  it  to  go  into 
effect.  In  addition,  once  a  rale  schedule 
is  filed,  the  producer  benefits  by  being 
allowed  under  the  blanket  affidavit 
program,  to  escalate  the  base  rate  to 


reflect  the  monthly  inflation  adjustment 
allowed  by  the  Natural  Gas  Policy  Act, 
without  additional  filings. 

In  these  cases,  the  Commission 
believes  that  each  identifiable  applicant 
for  these  kinds  of  Commission  services 
derive  more  substantial  benefits  than 
those  benefits  accruing  to  the  general 
public.  They  are  therefore  the  recipients 
of  special  benefits  from  the  Conmiission. 
Therefore,  this  notice  proposes  to  assess 
against  any  individual  or  entity  seeking 
these  services  or  authorizations  a  fee 
designed  to  recover  the  costs  associated 
with  providing  that  service. 

As  mentioned  above,  the  Commission 
is  not  proposing  in  this  rulemaking  to 
charge  fees  for  other  actions  it  takes 
relating  to  gas  producers  under  the 
NGA.  These  actions  include  preliminary 
and  formal  enforcement  investigations, 
settlement  and  administrative  litigation, 
news  releases,  litigation  in  the  courts, 
and  rulemakings.  Generally,  the 
recipients  of  these  services  are  not 
readily  identifiable.  "* 
C.  Smallest  Practical  Unit 

In  designing  a  fee  schedule,  the  lOAA 
requires  the  Commission  to  base  fees  on 
the  smallest  imit  of  category  of  service 
or  benefit  practical.  In  remanding  fees 
established  by  the  Federal 
Communications  Commission,  the  Court 
of  Appeals  for  the  D.C.  Circuit  set  forth 
the  general  rule: 

[W]e  interpret  the  statute  and  the  Supreme 
Court  decisions  to  require  reasonable 
particularization  of  the  basis  for  the  fees, 
accomplished  by  an  ailocation  of  costs  to  the 
smallest  unit  that  ia  practical.  In  most  cases, 
we  expect  this  unit  will  be  clasps  of  carriers 
or  applicants  or  grantees  or  services  which 
the  Commission  has  already  singled  out  for 
separate  treatment  in  its  1975  fee  schedule. 
QassiGcation  is  always  a  difficult  problem, 
involving  as  it  does  the  drawing  of  lines;  but 
the  solution  is  not  to  group  dissimilar  entities 
together.  The  Commission  must  examine  its 
expenses  and  set  forth  the  maximum 
particularization  of  costs  which  it 
conveniently  can  make,  so  that  the 
correctness  of  its  actions  can  be  reviewed. 


■Bodget  Circular  A-2S  at  1-Z. 

'Halt 

'See  MissiMippi  Power  &  Light  v.  NRC  SOI  F.Zd 
223,  Z27-28  (5th  Cir.  1979);  Elsctrosic  lndu«trie« 
AModation  v.  FCC  554  F.2d  1100, 1115  (O.C.  Cir. 
1978). 

'Budget  Circular  A-25  at  2:  quoted  with  approval 
in  FPC  V.  New  England  Power  Ca.  415  U.S.  345, 350 
(1974). 


Many  of  the  expenses  will  no  doubt 
separate  naturally  among  classes  of  carriers 
and  services. .  .  .  (emphasis  added)." 

The  Commission  recognizes  that  there " 
may  be  significant  differences  in  the 
costs  hicurred  for  individual  filings  or 
applications  which  are  submitted  for 
approval  or  review.  Some  filings  are 
more  complex  or  controversial  than 


'♦The  Commismon  is  considering,  In  other 
rulemalcinga.  fees  for  declaratory  orders  under  all  of 
its  jurisdictional  slatutea  and  recovery  of  the  costa 
of  certain  rulemakings.  In  those  cases  where  a  fee  ia 
proposed,  the  Commission  t>elieves  that  there  are 
special  benefits  provided  to  identifiable  recipients. 

■ '  Electronic  Industrias  Aasociation  v.  FCC,  554 
F.2d  1109. 1116-17  (0.C  Cir.  1878). 


others  or  may  require  more  time  to 
process,  the  Commission  is  proposing  to 
establish  fees  based  on  the  narrowest 
categories  of  activities  sharing  common 
characteristics.  Fee  categories  are 
generally  delineated  according  to  the 
nature  of  the  service  or  benefit  provided. 
For  example,  applications  for  blanket 
small  producer  certificates  are  not 
grouped  with  other  applications  for 
certificates  of  public  convenience  and 
necessity  filed  by  producers,  or  with 
filings  of  producer  rate  schedule 
supplements  or  producer  rate  changes. 

A  fimdamental  consideration  in 
developing  a  fee  structure  under  the 
lOAA  is  the  administrative  practicality 
of  establishing  fees  which  relate,  nor 
just  to  categories  of  services,  but  also  to 
subcategories  of  services  or  even 
individual  agency  services.  This 
problem  relates  to  the  accessibility  of 
cost  data  and  the  expense  incurred  in 
collecting  the  data.  The  Commission 
believes  it  has  the  authority  to  establish 
separate  fees  for  any  filing  that  initiates 
a  proceeding  and  any  filing  that  requires 
the  Commission  to  imdertake  additional 
steps  in  that  proceeding,  such  as 
requests  for  rehearing,  intervention,  or 
appeals.  However,  because  the  time 
spent  in  subsequent  stages  of  a 
proceeding  is  not  separately  recorded  by 
the  Commission,  the  Commission  does 
not  have  data  at  this  time  which  is 
detailed  enough  to  permit  it  to  establish 
a  separate  fee  for  each  stage  of  a 
proceeding.  As  a  result,  the  Commission 
is  proposing  to  establish  only  one  fee  for 
any  proceeding  or  application  process 
because  the  Commission  believes  that 
the  entire  process  is  the  smallest  unit 
practical  on  which  to  base  a  fee.  It 
nevertheless  requests  comments  on 
whether  fee  categories  should  be 
established  for  smaller  classes  of 
applicants,  or  separate  stages  of  a 
proceeding  and  the  nature  of  the  data 
which  would  be  necessary  to  support 
such  fee  categories. 

D.  Basis  of  Cost  Recovery 

1.  Direct  and  indirect  costs  included. 
The  fee  schedule  proposed  by  the 
Commission  is  designed  to  account  for 
all  types  of  recoverable  costs  associated 
with  the  processing  of  the  specified 
applications  and  filings  imder  the  NGA. 
The  costs  attributable  to  a  particular 
Commission  service  are  not  merely  the 
salaries  of  the  employees  who  review 
the  applications  or  filings.  As  the  Fifth 
Circuit  observed,  in  Mississippi  Power  & 
Light  V.  NRC,  employees  "must  be 
suppUed  with  working  space,  heating, 
lighting,  telephone  service  and 
secretarial  support.  Arrangements  must 
be  made  so  that  [they  are]  hired,  paid  on 
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a  regular  basis  and  provided  specialized 
training  courses.  Those  and  other  costs 
such  as  depreciation  and  interest  on 
plant  and  capital  equipment  are  all 
necessarily  incurred  in  the  process  of 
reviewing  an  application." '*  The 
following  descriptions  indicate  what 
actual  costs  are  incurred  when  the 
Commission  supplies  the  services  and 
benePits  to  producers  under  the  NGA. 

Applications  for  producer  certificates 
are  processed  by  the  Office  of  Pipeline 
and  Producer  Regulation  (OPPR).  The 
application  is  noticed  in  the  Federal 
Register  and  is  reviewed  for 
confjpmiance  with  the  Commission's 
regulation.  A  draft  order  is  prepared  and 
reviewed  by  the  Office  of  General 
Counsel  for  legal  sufficiency.  In  most 
cases,  the  Director  of  OPPR  conducts  a 
statutory  hearing  under  18  CFR  1.32  and 
issues  a  certificate  under  delegated 
authority.  In  addition,  when  a  producer 
is  unable  to  continue  service,  the 
producer  files  for  abandonment 
authorization  under  Section  7(b)  of  the 
Natural  Gas  Act.  Notice  of  these 
applications  is  published  and  orders  are 
prepared  after  a  review  of  the  factual 
basis  for  the  abandonment.  The 
applicable  rate  schedules  are  also    ~ 
identified  and  cancelled.  ' 

Large  producers  file  contract 
amendments  or  changes  to  their  rate 
schedules  under  the  Natural  Gas  Act 
which  are  reviewed  and  analysed  by  the 
rate  filing  branch  OPPR  for  conformity 
with  statutes.  Commission  regulations  or 
orders,  and  contractual  entitlement.  This 
review  and  analysis  assures  that  the 
rate  changes  are  in  the  public  interest 
and  are  just  and  reasonable.  Once  this 
analysis  is  complete,  a  staff 
memorandum  is  prepared  and  submitted 
to  the  Office  of  the  General  Counsel  for 
review.  Then,  the  Director  of  OPPR 
reviews  the  staff  memorandum  and 
issues  a  letter  of  acceptance  or  rejection. 

2.  Methodolgy.  The  Commission's 
calculation  of  the  costs  incurred  to 
provide  each  of  the  services  represented 
by  a  fee  category  is  directly  related  to 
the  amount  of  time  the  Commission 
spends  providing  each  of  these  services. 
The  proposed  rule  relies  on  information 
obtained  through  the  Commission's 
management  information  system  (MIS), 
which  provides  the  amount  of  time  spent 
on  all  the  Commission  functions.  This 
data  is  recorded  on  a  periodic  basis.  The 
functions  are  grouped  into  categories 
which  represent  the  Commission's 
various  programs,  including  gas 
wellhead  pricing,  gas  pipeline  rates,  gas 
pipeline  certificates,  gas  producer 
certificates,  oil  pipeline  regulation. 


'601  fM  at  Z32. 


hydropower  regulation,  and  electric 
power  regulation. 

The  supervisor  in  each  organizational 
unit  reports  to  the  MIS  the  amount  of 
time  spent  by  staff  on  each  function,  in 
terms  of  "work-months".  A  "work- 
month"  is  the  unit  of  work  represented 
by  one  employee's  devotion  of  100%  of 
his  or  her  time  for  one  month.  With 
respect  to  each  function,  the  supervisor 
records  the  number  of  projects  initiated 
(receipts)  and  completed  (completions) 
in  a  particular  time  period,  insofar  as  the 
nature  of  the  function  involves  the 
initiation  and  completion  of  projects. 
Most  Conunission  functions  can  be 
measured  in  terms  of  the  number  of 
projects  initiated  and  completed.  In 
accordance  with  Commission  practice, 
these  projects  are  generally  assigned 
docket  numbers  and,  for  purposes  of  this 
discussion,  will  be  referred  to  as 
"docket  activities". 

Other  "support"  functions  regularly 
undertaken,  with  respect  to  any 
program,  may  not  be  measured  in  terms 
of  receipts  and  completions  and  are  not 
docketed.  The  nature, of  these  functions 
makes  impractical  any  measurements  in 
terms  of  receipts  and  completions,  but 
staff  time  is  nevertheless  spent 
performing  these  functions.  This  time  is 
also  allotted  and  reported  by  unit 
supervisors. 

These  support  functions  will  be 
referred  to  as  "support  activities"  and 
can  be  divided  into  three  categories. 
First,  there  are  activities  that  involve 
general  supervision,  personnel 
management,  and  routine  administrative 
functions  such  as  maintenance  of  time 
and  leave  records,  the  handling  of 
property  and  supplies,  staff  meetings, 
and  the  planning  and  organizing  of 
leave. 

Second,  support  staff  responds  to 
requests  for  information  that  does  not 
contribute  directly  to  the  completion  of 
a  docketed  activity.  Examples  include 
requests  for  information  from  the  public, 
from  the  Congress,  from  the  General 
Accounting  Office,  and  from  other 
governmental  agencies. 

Third,  support  staff  establishes  or 
reviews  certain  Commission  operations 
and  procedures.  These  activities  include 
work  on  the  FERC  budget,  management 
information  systems,  and  program 
development  functions  such  as  special 
studies  or  briefings  not  identified  with  a 
docketed  activity. 

The  Commission  uses  the  following 
method  to  determine  the  cost  of 
providing  any  service  or  benefit.  First, 
the  work-months  (WM's)  reported  for  a 
specific  "docketed"  activity  are  added 
to  a  pro-rata  share  of  the  woric-months 
reported  for  the  relevant  "support" 


activities.** This  figure,  representing  the 
total  number  of  work-months  dedicated 
to  a  given  function  for  a  year,  is  divided 
by  the  number  of  completions  for  that 
year  for  the  given  activity.  The  resulting 
quotient  represents  the  average  number 
of  work-months  required  to  complete 
each  activity. 

Second,  the  Commission  used  the 
following  figuires  provided  by  the  Office 
of  Program  Management  to  derive  the 
average  cost  of  a  work-month,  based  on 
the  Commission's  FY  1982  budget. 


Aweraga  annuar  talahat  and  Mnga  banaCts  ^ 
cfcidng  Ow  ovwtiead  tor  ratramanl  and  twnaM 

nsirance).. 


Admnslraltw  overhaad  tor  ana  yaar  par  aiaptoy- 
ee    Oncfadng    phnkng.    oommunicalian, 
apace,  rant.  etc).. 


Comracto  tor  oiiiwhead  aerMoaa  tar  ora  yaar  par 

emptoyee  (mcronm.  etc) 


Estimated  average  ooal  par 
fiscal  year  1982 


araptoiFaa  tar 


S37.518 


a.4es 

2.406 


4t.3M 


The  total  is  divided  by  12  to  yield  an 
average  work-month  cost  of  $4,032.67. 

Third,  in  order  to  determine  the  cost 
of  the  activity,  the  Commission 
multiplies  the  average  cost  per  work- 
month  by  the  average  number  of  work- 
months  required  to  complete  the 
activity. 

The  Commission  proposes  to  update 
the  fees  each  year  to  reflect  Commission 
costs.  An  updated  fee  schedule  would 
be  published  in  the  Federal  Register 
each  year,  the  updated  fee  would  be  the 
product  derived  by  multiplying  each  fee 
that  is  effective  for  the  current  fiscal 
year  by  the  ratio  of  the  average 
budgeted  costs  per  employee  for  the 
next  fiscal  year  to  the  average  budgeted 
costs  per  employee  for  the  current  fiscal 
year.  An  applicant  would  be  obliged  to 
pay  either  the  updated  fee  or,  if  the 
updated  fee  is  not  yet  effective,  the  fee 
that  is  currently  effective  at  the  time  of 
filing. 

E.  Exceptions  to  Full-Cost-Recovery 

As  a  general  policy,  the  Commission 
intends  to  establish  fees  which  include 
all  the  recoverable  costs  associated  with 
a  particular  benefit  or  service  provided 
by  the  Commission.  The  Commission 
recognizes,  however,  that  there  may  be 
instances  in  which  a  fee  has  an 
undesired  effect  on  an  applicant  or  other 
person  requesting  a  serviee  or  benefit  or 
otherwise  proves  infeasible.  In  such 
cases,  the  Commission  may  exercise 
discretion  to  reduce  the  fee  for  a 
category  of  service.  Generally  speaking, 
the  Commission  does  not  expect  this 
issue  to  arise  with  regard  to  any  service 


"The  Commission  excluded  from  iti  coat 
calculations  the  work-moatha  associated  with  the 
second  category  of  support  activities.  tMscause  thoae 
functions  did  not  constitute  part  of  the  cost  of 
providing  a  special  benefit. 
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that  is  necessary  for  participation  in  a 
regulated  business  and  continues  to 
consider  the  possibility  of  full-cost- 
recovery  ior  each  category  of  service  for 
which  it  proposes  fees.  The  Commission 
specifically  requests  comments  on  this 
fundamental  approach. 

The  primary  concern  presented  by  the 
establishment  of  fees  is  to  ensure  that 
the  benefits  and  services  provided  by 
the  Commission  under  its  jurisdictional 
statutes  remain  reasonably  available  tp 
interested  persons.  Any  consideration  of 
whether  to  establish  a  less  than  full- 
cost-recovery  fee  under  new  Part  381  for 
a  category  of  service  would  initially 
depend  on  a  threshold  determination 
that  a  full-cost-recovery  fee  may 
discourage  use  of  the  service  for  which 
the  fee  is  assessed.  If  it  appears  to  the 
Commission  that  a  full-cost-recovery  fee 
would  discourage  filings  or  use  of 
Commission  services,  it  would  then 
consider  a  reduction  in  the  relevant  fee. 
The  determination  of  how  far  to  reduce 
a  fee  would  depend  on  four  specific 
factors. 

1.  Disproportionate  economic  burden. 
The  Commission  may  reduce  the  fee  by 
a  factor  of  forty  to  sixty-five  percent,  if 
it  is  shown  that  the  individuals  or 
entities  the  Commission  expects  to 
predominate  in  the  potential  class  of 
payers  are  of  the  type  on  which  the  full- 
cost-recovery  fee  could  be  expected  to 
impose  a  disproportionate  economic 
burden.  If  the  Commission  service  does 
not  pertain  to  small  entities  or  involve 
any  particular  economic  hardship,  but 
would  nevertheless  impose  a  full-cost- 
recovery  fee  that  would  discourage  use 
of  that  service,  the  Commis^on  would 
be  inclined  to  reduce  the  fee  by  a  small 
amount,  not  to  exceed  fifty  percent  of 
the  full  cost  of  the  service,  depending 
upon  other  considerations  which  may 
arise. 

2.  Encouraging  use  of  a  service.  The 
Commission  may  reduce  the  fee  by 
twenty  percent,  if  the  service  or 
procedure  involved  is  of  a  type  that  the 
Commission  wishes  to  encourage  or  if 
the  Commission  prefers  that  service  or 
procedure  to  be  used  more  often  than 
others  which  would  provide  essentially 
the  same  benefit. 

3.  Use  of  Commission  time.  Related  to 
the  consideration  of  encouraging  one 
service  over  another  is  a  consideration 
of  whose  time  and  effort  is  required  to 
provide  the  particular  service. 
Commission  time  is  more  valuable  and 
limited  than  staff  time,  so  a  reduction  of 
five  percent  may  be  made  if  a  service 
requires  only  staff  time. 

4.  Reduction  of  processing  time.  There 
may  be  some  services  the  Commission 
provides  with  which  the  Commission 
has  had  little  experience.  As  the 


Conunission  becomes  more  familiar 
with  the  processing  or  review  of  such  an 
application  or  filing,  it  may  become 
more  efficient  thereby  reducing  the 
amount  of  time  required  to  provide  the 
service.  To  reflect  Ihis  possibility,  the 
Commission  may  reduce  the  fee  by  five 
percent  if  the  service  requested  is  one 


with  which  the  Commission  has  had 
little  experience. 

III.  Fees  Proposed 

The  following  table  summarizes  the 
average  number  of  woric-months  (WMs) 
and  average  costs  incurred  in  rendering 
the  services  for  which  the  Commission 
proposes  fees  in  this  rulemaking:'* 


Sefvice 


Review  ot  appicaBoiis  for  Hanket  smaR  pnxlucer  certificate* 

Review  o*  ififilicalions  toi  producer  certificates  of  public  convenience  and 

necessity 

Review  of  producer  rats  actwduto  Mings 


Total 
WIT* 


794 


376.92 
320.1 


ToM 


MS 

7t6 
3346 


Average 
nunntoer 


401 


527 
083 


Avenge 

ooMper 

oomple- 

ton 


St  .613.00 


2.137  00 
322  61 


The  following  fees  are  therefore 
proposed:  '* 


Senfioe 


Blanliet  small  pnxluoer  certlficaies  

Producer  cetilicates  of  public  convenience  and 

necessity 

Producer  rate  sctieduto  fftnga 


Fee 


SI  .600.00 

2,100.00 
300.00 


These  fees  are  essentially  full-cost- 
recovery  fees.  They  are  not  reduced 
according  to  the  factors  discussed  above 
because  these  fees  do  not  exhibit 
characteristics  which  warrant  fee 
reductions.  However,  the  Commission  is 
proposing  procedures  whereby  the 
Commission  may  waive  or  reduce  the 
fees  prescribed  by  this  proposal.  These 
procediu-es  would  give  the  Commission 
the  discretion  to  waive  or  reduce  the 
fees  in  order  to  avoid  undue  economic 
biu-den  in  particular  cases. 
rv.  Procedures  for  Paying  Fees 

In  order  to  be  consistent  with  the 
assessment  of  fees  relating  to  producer 
matters  imder  the  NGA,  the  Commission 
proposes  to  amend  its  current 
regulations  regarding  the  procedures 
applicable  to  each  of  the  filings  and 
applications  covered  by  the  proposed 
fee  schedule.  The  amended  procedures 
would  require  that  a  certified  check  for 
the  appropriate  amount,  made  payable 
to  the  United  States  Treasury,  be 
included  with  each  filing  and 
application. 

In  addition,  the  proposal  provides  that 
any  application  or  filing  which  is  not 
accompanied  by  the  appropriate  fee 
would  be  considered  deficient  and 
would  not  be  processed  by  the 
Conunission. 

Furthermore,  in  the  areas  where  the 

"  The  Conmiaaion  ia  placing  in  th«  pobUc  file  fai 
thia  dookat  mora  detailed  data  relating  to  the  coats 
Incurred  by  the  Cammiaaion  which  foaa  the  baaia  of 
the  proposed  fees. 

'*  Pees  are  established  by  taking  actual  costs  and 
rounding  down  to: 


Commission  presently  charges  fees,  it 
follows  a  pohcy  of  no  refimds.  with 
minor  exceptions.  The  Commission 
expects  to  apply  this  no  refund  policy  to 
all  fees  proposed  under  the  lOAA  in  this 
series  of  rulemakings,  as  well. 

V.  Direct  Billing  Ahemative 

As  discussed  above,  the  methodology 
that  would  be  used  to  establish  the 
proposed  fees  is  based  on  the  average 
cost  of  processing  the  average  filing.  The 
Commission  occasionally  receives 
filings  which  are  not  representative  of 
these  average  filings,  lliese  filings  may 
be  so  extensive  in  scope  and  present 
issues  of  such  complexity  or  difficulty 
that  the  Commission  must  devote  an 
extraordinary  amoimt  of  time  and  effort 
to  processing  them.  The  standard  fees 
would  bear  no  reasonable  relationship 
to  the  actual  cost  of  processing  these 
extraordinary  filings.  Moreover,  if  the 
costs  of  processing  these  extraordinary 
filings  were  included  in  the  average 
costs  associated  with  average  filings, 
persons  submitting  average  filings 
would  be  subsidizing  those  submitting 
the  extraordinary  filings.  Therefore,  the 
Commission  is  proposing  that  in  the 
case  of  an  extraordinary  filing,  it  would 
order  a  direct  billing  procedure. 

Under  this  direct  billing  procedure, 
the  Commission  would  periodically  bill 
the  person  who  submitted  the  filing  for 
all  the  direct  and  indirect  costs  incurred 
by  the  Commission  in  processing  the 
filing.  The  filing  would  then  be 
processed  like  other  filings,  but  the 
manpower  devoted  to  processing  the 
filing  would  be  separately  recorded  and 


(1)  The  nearest  SB  tnorement,  if  the  lotal  cost  ts 
SlOO  or  less;  and 

[2)  The  nearest  9100  Invement  if  the  total  cost  is 
more  than  SlOO. 


/ 
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would  BDt  be  averaged  widi  the  tirae 
devoted  to  processing  the  average  filing. 

VL  Summary  of  Proposed  Rule 

This  proposed  rule  establishes  fees  for 
services  and  benefits  provided  by  the 
Commission  to  producers  under  the 
NGA  in  proposed  Part  381  of  Chapter  1 
of  Title  18  of  the  Code  of  Federal 
Regulations. 

Proposed  §  381.103  jXTJvides  that  each 
filing  must  be  accompanied  by  the 
proper  fee  or  the  filing  will  be 
considered  deficient  which  could  result 
in  rejection  of  the  filing.  Section  381.103 
also  provides  that  if  a  filing  for  one 
service  or  benefit  may  be  considered  as 
faUing  nrithin  two  or  more  fee 
categories,  the  higher  or  highest  of  the 
applicable  fees  must  be  paid. 

Proposed  5  381.104  requires  the 
publication  of  an  updated  fee  schedule 
each  year  to  reflect  an  increase  or 
decrease  in  costs. 

Proposed  S  381.106  provides  that  the 
Commission  may  waive  or  reduce  fees  if 
to  do  so  is  necessary  to  prevent  an 
undue  economic  burden. 

Proposed  S  381.107  provides  that  the 
Commission  may  order  any  filing,  the 
processing  of  which  requires  an 
extraordinary  amount  of  time  and  staff 
resources,  to  be  assessed  fees  under  a 
direct  billing  procedure.  Any  fees  paid 
under  Part  381  upon  submission  of  the 
filing  would  be  credited  against  the 
direct  bilL 

Proposed  9  381.401  establishes  a 
$1,600  fee  payable  upon  the  submission 
of  an  appUcation  for  a  blanket  small 
producer  certificate  under  section  7(c)  of 
the  NGA. 

Proposed  9  381.402  establishes  a 
$2,100  fee  payable  upon  submission  of 
an  application  for  a  producer  certificate 
of  public  convenience  and  necessity 
under  section  7(c)  of  the  NGA. 

Proposed  9  381.403  establishes  a  $300 
fee  payable  upon  the  filing  of  producer 
rate  schedule  supplement  or  rate  change 
under  section  4  of  the  NGA. 

In  addition,  this  proposed  rule  amends 
the  Comoiission's  regnlationa.  relating  to 
the  above-mentioned  categories  of 
service  to  require  each  producer  to  file 
the  proper  fee  with  the  application  or 
rate  schedule  filing. 

Vn.  Initial  Regulatory  FlexibiBty 
Analyaia 

Whenever  the  Commission  is  required 
by  section  553  of  the  Administrative 
Procedure  Act  (APA)  (5  U.S.C.  553)  to 
publish  a  general  notice  of  proposed 
rulemaking,  it  is  also  required  by  section 
603  of  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601-612)  to  prepare  and 
make  available  for  pubhc  comment  an 
initial  regulatory  flexibility  analysis. 


The  analysis  must  describe  the  impact 
the  proposed  rule  will  have  on  small 
entities.  The  broad  purpose  of  the  RFA 
is  to  ensure  more  careful  and  informed 
agency  consideration  of  mles  that  may 
significandy  affect  small  business  and 
small  government  entities,  and  to 
encourage  coat-benefit  analyses  of  these 
rules  as  well  as  the  agency's 
consideration  of  aitemative  approaches 
that  may  better  resolve  any 
unnecesssuily  costly  or  adverse  effects 
on  these  small  entities. 

In  this  preamble  the  Commission 
presents  its  reasons  for  this  agency 
action,  its  objective,  and  the  legal  basis 
for  this  rulemaking.  As  discussed,  the 
proposed  rule  would  establish  a 
schedule  of  fees  to  be  paid  to  the 
Commission  for  certain  benefits  it 
provides.  Hie  proposed  rule  would  not 
impose  any  reporting,  recordkeeping  or 
compUance  requirements. 

This  rule  would  affect  natural  gas 
producers.  There  are  approximately 
10,000  natural  gas  producers  in  die 
United  States. 

The  Small  Business  Administration's 
(SBA)  regulations  do  not  establish  size 
standards  for  producers.  (See  13  CFR 
Part  121).  However,  a  significant 
proportion  would  probably  be  classified 
as  small  businesses.  Therefore,  this  rule 
may  have  a  significant  economic  impact 
on  a  number  of  small  producers. 

Where  a  proposal  may  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  603(c)  of  the  Regulatory 
Flexibility  Act  requires  the  Commission 
to  discuss  significant  alternatives  to  the 
proposal.  The  Commission  has  already 
attempted  to  minimigfl  any 
disproportionate  burden  the  proposal 
would  have  on  small  businesses.  The 
proposal  contains  a  provision  for  waiver 
or  reduction  of  those  fees  to  protect  any 
producers  subject  to  the  fees  fixim  an 
undue  economic  burden.  The 
Commission  could,  of  course,  consider 
reducing  the  fees,  or  even  eliminating 
the  fees.,  with  respect  to  small 
businesses.  However,  in  proposing  the 
fees,  the  Commission  is  also  attempting 
to  satisfy  the  statutory  directive  of  the 
lOAA  to  be  "self-sustaining  to  the  full 
extent  possible."  The  Commission 
believes  the  rule,  as  proposed, 
represents  a  fair  balance  which  will 
satisfy  the  purposes  of  both  the  lOAA 
and  the  Regulatory  Flexibility  Act 

Vin.  Written  Commeiit  ProcedorBS 

Interested  persona  may  comment  on 
this  proposed  rulemaking  by  submitting 
data,  views  or  arguments  to  the  Office  of 
the  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington,  D.C 


2042a  not  later  than  Jidjr  S.  198Z.  Each 
person  submitting  a  comment  should 
indicate  that  the  comments  are  being 
submitted  in  Docket  No.  RM82-25-00a 
and  should  ghre  reasoos,  mfliirfiwg  any 
supporting  data,  for  any 
reccmunendations.  Comments  should 
also  indicate  the  name,  title,  mailing 
address,  and  telephone  number  of  one 
person  to  whom  commmicatfans 
concerning  the  proposal  may  be 
addressed.  An  original  and  14 
conformed  copies  of  eadi  comment 
should  be  filed  with  tfie  Commission.  All 
comments  wiB  be  available  for  public 
inspection  at  the  Commission's  Office  of 
PubUc  Information,  Room  1000.  825 
North  Capitol  Street.  NK,  Washington. 
D.C,  during  business  hours. 

(Department  of  Energy  Organization  Act  42 
U.S.C  7101-7;  EO.  120091  3  CFR  142  (1978J: 
Independent  Offices  Appropiiatians  Act  31 
U.S.C  483a). 

ListofSubledi 

18  CFR  Parts  154  and  157 

Natural  gas. 

18  CPU  Part  375 

Authority  delegations  (Government 
agencies).  Seals  and  inrigpia^  Sunahine 
Act 

18CFRPart3ei 

Natural  gas.  Genera!  fees. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Chapter 
I,  Title  18  Code  of  Federal  Regulations 
as  set  forth  bekm. 

By  direction  of  the  Commisston. 
Kenneth  F.  Pknirii, 
Secretary. 

1.  Chapter  1  is  amended  in  its  table  of 
contents  by  adding  in  the  appropriate 
numerical  order,  a  new  part  and 
heading,  to  read  as  follows: 

CHAPTER  I— FEDERAL  ENERGY 
REGULATORY  COMMISSION 


SUBCHAfiTER  W-REVRED  OENBUL 
RULES 

Part 


361    Fees. 


PART  1S4— RATE  SCHEDULES  ANO 
TARIFFS 

2.  Section  154.94  is  amended  in 
paragraph  (a)  by  adding  a  new  sentence 
at  the  end  diereof,  to  read  as  follows: 

9154.94    Cttanoes  in  rate  actwdulaa. 

(a)  *  *  *  Each  change  in  rate  schedule 
filing  must  be  accompanied  by  the 
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appropriate  fees  prescribed  in  §  381.403 
of  this  chapter. 


PART  157— APPLICATIONS  FOR 
CERTIFICATES  OF  PUBLIC 
CONVENIENCE  AND  NECESSITY  AND 
FOR  ORDERS  PERMITTINQ  AND 
APPROVING  ABANDONMENT  UNDER 
SECTION  7  OF  THE  NATURAL  GAS 
ACT 

3.  Section  157.24  is  amended  by 
adding  a  new  paragraph  (c]  at  the  end 
thereof,  to  read  as  follows: 

§  157.24    Contents  of  application. 

***** 

(c)  Each  application  for  a  certificate  of 
public  convenience  and  necessity 
required  under  5  157.23  must  be 
accompanied  by  the  appropriate  fee 
prescribed  in  §  381.402  of  this  chapter. 

4.  Section  157.40  is  amended  by 
adding  a  new  paragraph  (b)(7),  to  read 
as  follows: 

§  1 57.40    Exemption  of  small  producers 
from  certain  fUing  requirements. 

*  *        •        *        * 

(b)  Procedure  for  securing  blanket 
small  producer  certificate.*  *  * 

(7)  Each  application  for  a  blanket 
small  producer  certificate  must  be 
accompanied  by  the  appropriate  fee 
prescribed  in  S  381.401  of  this  chapter. 

PART  375— THE  COMMISSION 

5.  Section  375.307  is  amended  by 
adding  a  new  paragraph  (u)  at  the  end 
thereof,  to  read  as  follows: 

§  375.307    Delegations  to  tfie  Director  of 
ttw  Office  of  Pipeline  and  Producer 
Regulation. 

*  1        *        *        * 

(u)  Waive  or  reduce  the  fees 
prescribed  in  SS  381.401,  381.402,  and 
381.403  of  this  chapter,  in  accordance 
with  §  381.106  of  this  chapter. 

6.  Subchapter  W  is  amended  by 
adding  a  new  Part  381  to  read  as 
follows: 

SUBCHAPTER  W-REVISEO  GENERAL 
RULES 


PART381-FEES 

Subpart  A— General  Provisions 

381.101  Purpose. 

381.102  Definitions. 


381.103  Filings. 

381.104  Aiuiual  adjustment  of  fees. 

381.105  Method  of  payment. 

381.106  Reductions  and  waivers. 

381.107  Direct  billing. 

Subpart  B    Fees  Appllcalile  to  General 
Functions  [Reserved] 

381.201  Declaratory  orders.  [Reserved] 

381.202  Interpretations  by  the  Office  of  the 
Chief  Accountant.  [Reserved] 

381.203  Review  of  DOE  denials  of 
adjustment.  [Reserved] 

381.204  Review  of  DOE  remedial  orders. 
[Reserved] 

Subpart  C-f  ees  Applicable  to  the  Natural 
Gas  Policy  Act  of  1978  [Reserved] 

381.301  Adjustments.  [Reserved] 

381.302  Well-category  determinations. 
(Reserved] 

381.303  Initial  reports  for  Tide  IH 
transactions.  [Reserved] 

381.304  Extension  reports  for  Tide  ID 
transactions.  [Reserved] 

381.305  Interpretations  by  the  Office  of  the 
General  Counsel.  [Reserved] 

Subpart  D    Fees  Applicable  to  ttte  Natural 
Gas  Act  and  Related  Authorities  [Reserved] 

381.401  Blanket  small  producer  certificates. 
[Reserved] 

381.402  Producer  certificates  of  public 
convenience  and  necessity.  [Reserved] 

381.403  Producer  rate  schedule  filings. 
[Reserved] 

Sut>p«rt  E— Fees  Applicable  to  ttie  Federal 
Power  Act  [Reserved] 

Subpart  F— Fees  Applicable  to  the  PubNc 
Utility  Regulatory  Policies  Act  of  1978 
[Reserved] 

Subpart  0— Fees  AppOcable  to  the 
Interstate  Commerce  Act  and  Related 
Authorities  [Reserved] 

Authority:  Department  of  Energy 
Organization  Act  (42  U.S.C.  7101-7352):  E.O. 
12009,  3  CFR  442  (1978);  Independent  Offices 
Appropriations  Act  (31  U.S.C.  483a). 

Subpart  A— General  ProvlaJona 

$381,101    Purpose. 

The  purpose  of  this  part  is  to  set  forth 
the  fees  charged  by  the  Commission  for 
services  and  benefits  provided  by  the 
Commission. 

§881.102    DefkiMone. 

For  purposes  of  this  part,  the 
following  definitions  apply. 

(a)  "Person"  means  any  person,  group, 
association,  organization,  partnership, 
corporation,  or  business,  except  those 
engaged  in  the  transaction  of  official 
business  of  the  Government 

(b)  "Work  year  cost"  means  the  ratio 
of  the  Commission's  budgeted  expenses 


during  any  given  fiscal  year  to  the 
authorized  staff  level  for  that  fiscal  year. 

(c)  "Filing"  means  any  application, 
petition,  request,  or  motion  submitted  to 
the  Commission  in  connection  with  any 
of  the  services  or  benefits  for  which  a 
fee  is  established  in  this  part- 

§381.103    Filings. 

(a)  Submittal  of  fees.  Except  as 
provided  in  §  381.106,  a  fee  in  the 
amount  set  forth  in  this  part  shall 
accompany  each  filing  for  which  a  fee 
has  been  established. 

(b)  Deficiencies.  (1)  Any  filing  that  is 
not  accompanied  by  either  the  fee 
established  for  that  filing  or  a  request 
for  reduction  or  waiver  in  accordance 
with  §  381.106  is  deficient. 

(2)  The  Secretary  will  inform  any 
person  submitting  a  deficient  filing  that: 

(i)  Such  filiivg  will  be  rejected  unless 
the  appropriate  fee  is  submitted  within  a 
specified  time; 

(ii)  The  Commission  will  not  process 
any  filing  that  is  deficient  under  this 
paragraph;  and 

(iii)  The  date  of  filing  is  the  date  on 
which  the  Commission  receives  the 
appropriate  fee. 

(3)  This  provision  does  not  preclude  a 
determination  that  a  filing  is  deficient 
for  any  other  reason. 

'  (c)  Choice  of  two  fees.  If  a  filing  for 
one  service  or  benefit  may  be 
considered  as  falling  within  two  or  more 
categories  of  service  for  which  a  fee  is 
established,  that  filing  must  be 
accompanied  by  the  higher  or  highest  of 
the  applicable  fees. 

§  381.104    Annual  ad|ustment  of  fees. 

(a)  Update  and  Publication.  Beginning 
in  fiscal  year  1983,  fees  established  in 
this  part  are  updated  annually,  in 
accordance  with  this  section.  Updated 
fees  are  published  in  the  Federal 
Register  and  as  an  appendix  to  this 
part. 

(b)  Payment  of  updated  fees.  Any 
person  who,  afier  fiscal  year  1982, 
submits  a  filing  for  which  a  fee  is 
established  in  this  part  must  pay  the 
updated  fee  under  this  section  or,  if  the 
fee  has  not  been  updated  at  the  time  of 
filing,  the  currently  effective  fee. 

(c)  Formula.  The  fee  applicable  to  a 
fee  category  in  each  fiscal  year  is  the  fee 
for  the  previous  fiscal  year  for  that 
category,  multiplied  by  the  ratio  of  the 
work  year  cost  for  the  fiscal  year  for 
which  the  fee  is  determined  to  the  work 
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year  cost  for  the  previous  fiscal  year. 
The  fee  is  rounded  down  to  the  nearest 
five  dollar  increment 

(d)  Effective  date  of  fee.  Any  fee 
updated  under  this  section  is  effective 
on  the  thirtieth  day  after  publication  in 
the  Fedonl  Regiater  of  the  revised 
appendices  to  this  part,  or  the  first  day 
of  the  fiscal  year  for  which  the  fee  is 
updated.  %vfaichever  is  later. 
§381.105    Method  of  payniant 

Fee  payments  shall  be  made  by 
certified  check  or  money  order  payable 
to  the  TVeasiuw  of  the  United  States. 
fMI.IM    RaductioRS  and  Waivars. 

(a)  When  to  request  At  the  time  that  a 
filing  is  submitted  to  the  Commission 
the  applicant  may  request  a  waiver  or 
reduction  of  the  fee  prescribed  in  this 
part 

(b)  Basis.  The  applicant  must  show 
that  waiver  or  reduction  of  the  fee  is 
necessary  to  prevent  an  undue  economic 
burden  on  the  applicant. 

(c)  Caaimigsion  action.  The 
Commission  or  its  delegates  shall  notiiy 
the  applicant  within  21  days  of  die 
dedsioo  to  grant  or  deny  the  request  for 
waiver  or  reduction.  The  filing  shall  be 
held  in  abeyance  pending  disposition  of 
the  waiver  request 

§381.107    Direct  billing. 

fa)  Applicability.  If  a  filing  presents 
Issues  of  fact  or  law,  procedural 
difficulty,  or  technical  complexity, 
which  require  an  extraordinary  amount 
of  Commission  time  and  effort  to  be 
devoted  to  processing  that  filing,  the 
Commission  will  institute  a  direct  billing 
procedure  for  that  filing.  Fees  assessed 
by  a  direct  billing  procedure  in 
accordance  with  this  section  will 
supersede  the  fees  established  in  this 
part  for  the  appropriate  category  of 
service. 

(b)  Procedurea.  [1]  If  the  Comraission 
detemunes  that  a  filing  meets  the 
standards  prescribed  in  paragraph  (a)  of 
this  section,  the  Commission  may  order 
that  the  full  cost  of  processing  the  filing 
be  recovered  under  a  direct  billiag 
procedure.  The  Commission  will  make  a 
direct  biOing  determination  under  this 
paragraph  not  later  than  one  year  after 
the  filing  is  accepted  for  filing  by  the 
Commission. 

(2)  Direct  billing  will  not  be  instituted 
with  respect  to  any  filing  until  the 
person  who  submitted  the  filing  is 
notified  that  direct  billing  will  be 
applied  to  the  filing  in  lieu  of  the  fiees 
established  under  this  part 

(3)  Any  fee  submitted  with  the  filing 
will  be  applied,  as  a  credit  to  the 


amount  billed  direcdy  for  processing 
costs.  The  Secretary  will  thereafter 
periodically  bill  the  person  who 
submitted  the  filing  for  the  actual  direct 
and  indirect  costs  of  processing  die 
filing  incurred  after  the  Conunission 
orders  the  direct  billing  procedure 
instituted. 

Subpart  B— Fees  Applicable  to  General 
Functiona  [Reserved] 

f  381.201    Declaratory  orders.  [Reserved) 


§381.202 
ttieCMsf 


by  the  Offlcaol 
1 


§381.203    Review  of  DOE  denials  of 
adiustment  [Reserved] 

§381.204    ftevtawofDOEramadWoi^erfc 
(Reservedl 

Subpart  C— Feet  ApplicM)lc  to  the 
Natural  Gaa  PoHcy  Actof  1&76 
[Reserved] 

§381.301    Adiustinents.  [Reserved] 

§381.302    Wat  catagory  detaiHiiiiaUwns. 
[Raaeivad] 


§381.303    Inmalraporlafor-ntlcMI 
transactions.  [Reaerved] 

§381J04    ExtenaionraporlaforTmelll 
transacUona.  [Reaerved] 

§381.305    Intarpretationa  by  the  Office  of 
the  General  CounaaL  [Reaerved] 


Subpart  D    Fees  Applicabie  to  ttie 
Natural  Gas  Act  and  Related 
Authorities 


§381.401 


producer 


The  fee  for  blanket  small  producer 
certificates  is  $1,600.00  for  fiscal  year 
1982  and,  for  subsequent  fiscal  years,  is 
the  fee  established  by  §  381.104.  Such 
fee  must  be  submitted  in  accordance 
with  Subpart  A  of  this  part  and 
§  157.40(b). 

§381.402    Producar  certlflcataa  Of  puMte 
convenience  and  naceaaity. 

The  fee  for  producer  certificates  of 
public  convenience  and  necessity  is 
$2,100.00  for  fiscal  year  1982  and.  for 
subsequent  fiscal  years,  is  the  fee 
established  by  i  381.104.  Sodi  fiee  must 
be  submitted  in  accordance  with 
Subpart  A  of  this  part  and  §  157.24. 

§381.403    Producer  rata  achedulea. 

The  fee  established  for  producer  rate 
schedule  fffings  is  $300.00  for  fiscal  year 
1982  and.  for  subsequent  fiscal  years,  is 
the  fee  established  by  §  381.104.  Such 
fee  must  be  submitted  in  accordance 
with  Subpart  A  of  this  part  and  S  154.94. 


Subpart 
Federal 


Subpart 
Public  IMMy 
of  1978  [ 


Aet[ 


to  the 
1 


Applicable  to  the 
Policies  Act 


J 


Subpart  Q— Fees  Applicable  to  the 
Interstate  Commerce  Act  and  Related 
AutttoriUes  [Reserved] 

(PR  Doc  ac-131M  Filed  S-U-aC  Miai| 
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OEPARTIIENT  OF  THE  TDEASURY 
Customs  Service 
19  CFR  Part  146 

Admission  Into  Foreign-Tlvde  Zone  of 
Merchandtoe  From  Customs  Bonded 
Warehouse 

agency:  Customs  Service.  Treasury. 
ACTION:  Propoeed  rale. 

SUMMAllv:  This  document  ^tiposes  to 
amend  the  Customs  Re^uktioos  to  allow 
imported  merchandise  withdrawn  from 
a  Custoou  banded  warehouse  to  be 
admitted  into  a  forei^-trade  zone 
without  restriction  for  use  in 
manufacturing  operations.  At  present 
that  merdiandtae  is  restricted  and  must 
be  exported  from  the  United  States, 
destroyed,  or  merely  stored  in  a  foreign* 
trade  zone. 

lite  proposed  amendment  would 
remove  a  restriction  on  commerce  and 
allow  greater  utilization  of  foreign-trade 
zones  by  increasing  manufacturhig 
operations  in  the  zones. 

DATE:  Comments  most  be  received  on  or 
before  July  12, 1982. 

aodhess:  Comments  (preferably  in 
triplicate]  should  be  addressed  to  the 
Commissioner  of  Customs,  Attention: 
Regulatians  Control  Branch.  U.S. 
Customs  Service.  1301  Constitution 
Avenue,  NW..  Room  2426,  Washington. 
D.C  20229. 

FOR  FURTHER  INFOmiATION  CONTACIt 

Russell  A.  Berger,  Carriers,  Drawback 
and  Bonds  Division.  VS.  Customs 
Service.  1301  Qmstitutian  Avenue.  NW, 
Washington.  JXC  20229  (202-^566-^5856). 
SUf>PLBN0ITARV  MPOnMATION: 
Background 

Foreign-trade  zones  ("zones")  are 
established  onder  the  Foreign-Trade 
Zones  Act  of  1934.  as  amnided  (FTZA) 
(19  U.S.C  81a-81u)  and  the  general 
regulations  and  roles  of  procedure  of  the 
Foreign-Trade  Zones  Board  contained  in 
15  CFR  Part  40a  Part  146,  Custonn 
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Regulations  (19  CFR  Part  146).  governs 
the  admission  of  merchandise  into  a 
zone;  manipulation,  manufacture,  or 
exhibition  of  merchandise  in  a  zone; 
exportation  of  merchandise  from  a  zone; 
and  transfer  of  merchandise  from  a  zone 
into  the  customs  territory  of  the  United 
States  ("customs  territory"). 

Foreign  or  domestic  merchandise  may 
be  admitted  into  a  zone  for.  among  other 
things,  manipulation,  manufacture, 
assembly,  or  other  processing,  or  for 
storage  or  exhibition,  provided  these 
oi>eration8  are  not  otherwise  prohibited 
by  law.  Normal  customs  entry 
procedures  and  payment  of  duty  are  not 
required  for  merchandise  located  in  a 
zone  unless  and  imtil  the  merchandise  is 
removed  from  a  zone  and  entered  into 
the  customs  territory. 

As  presently  written,  §  146.25(d), 
Customs  Regulations,  specifies  that 
merchandise  entered  for  warehousing 
under  section  557(a).  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1557(a)),  and 
thereafter  transferred  to  a  zone  shall 
have  the  status  of  "zone-restricted 
merchandise".  This  means  that  the 
merchandise  may  be  taken  into  the  zone 
only  for  the  purpose  of  exportation, 
storage,  or  destruction.  Consequently, 
such  merchandise  may  not  be  used  in 
the  zone  in  manufacturing  operations. 
Customs  believes  that  S  14e.25(d]  is 
unduly  restrictive  basically  because  the 
underlying  statutory  authority,  19  U.S.C. 
1557(a),  does  not  make  speciflc 
provision  for  the  transfer  of  warehoused 
merchandise  to  a  zone. 

In  1938,  when  19  U.S.C.  1557(a)  was 
amended  to  provide  that  warehoused 
merchandise  might  be  withdrawn  "for 
transportation  and  rewarehousing  at 
another  port  or  elsewhere."  there  were 
only  one  or  two  zones  in  existence 
pursuant  to  the  authority  of  the  FTZA. 
Under  these  circumstances,  it  appears 
that  the  Congress  did  not  specifically 
consider  the  transfer  of  warehoused 
merchandise  to  a  zone  when  it  amended 
19  U.S.C.  1557(a).  Hence,  while  the 
Congress  did  not  specifically  include 
zones  in  19  U.S.C.  1557(a),  neither  did  it 
intend  to  exclude  them  from  that 
section. 

Customs  believes  that  the  meaning  of 
19  U.S.C.  1557(a)  is  open  to  reasonable 
interpretation.  The  lack  of  a  speciflc 
provision  for  zones  in  19  U.S.C.  1557(a) 
should  not  be  construed  to  restrict  any 
otherwise  permissible  use  of  the 
merchandise  while  in  the  zone.  In  this 
regard,  manufacturing  operations  have 
been  permitted  in  zones  since 
amendment  of  the  FTZA  in  1950. 

Under  present  §  146.25(d).  as  noted 
above,  merchandise  withdrawn  from  a 
warehouse  and  transferred  to  a  zone 
may  not  be  used  in  manufacturing. 


However,  merchandise  placed  directly 
in  a  zone  may  be  so  used.  Customs 
believes  this  unequal  treatment 
unnecessarily  restricts  commerce  and 
results  in  decreased  utilization  of 
manufacturing  capabilities  in  zones. 

Therefore,  in  light  of  current 
commercial  realities — the  existence  of 
over  60  zones,  a  number  of  which  are 
engaged  in  extensive  manufacturing 
operations — Customs  has  determined 
that  S  146.25(d)  should  be  amended  as 
indicated  below  to  remove  the  zone- 
restricted  status  of  foreign  merchandise 
withdrawn  from  a  bonded  warehouse 
and  transferred  to  a  zone. 

If  this  proposed  amendment  is 
adopted,  it  is  anticipated  that 
merchandise  to  be  admitted  with 
nonprivileged  or  privileged  foreign 
status  would  be  withdrawn  from  a 
bonded  warehouse  under  an  entry  for 
immediate  transportation  ("I.T.  entry") 
and  transported  in-bond  to  a  zone.  Upon 
admission  to  the  zone,  the  original 
warehouse  entry  would  be  liquidated, 
and  the  documentatioki  from  the  I.T. 
entry  would  be  attached  to  the  required 
zone  documentation  to  provide 
sufficient  information  for  Customs  and 
other  purposes.  Present  procedures 
applicable  to  merchandise  admitted 
with  zone-restricted  status  would  not  be 
changed. 

Likewise,  adoption  of  the  proposal 
would  modify  all  prior  Headquarters 
decitions,  whether  published  or 
unpublished,  including  Customs  Service 
Decisions  (CSX).)  79-204  and  81-88,  to 
the  extent  that  they  are  inconsistent 
with  the  proposal.  CS.D.  7»-204  and  81- 
88  held  that  merchandise  in  a  Customs 
bonded  warehouse  may  be  withdrawn 
from  that  warehouse  and  admitted  into 
a  zone  only  with  zone-restricted  status. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  submitted  to  the 
Commissioner  of  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with 
S  103.11(b),  Customs  Regulations  (19 
CFR  103.11(b)),  on  normal  business  days 
between  the  hours  of  9:00  a.m.  to  4:30 
p.m.  at  the  Regulations  Control  Branch, 
Room  2426,  Headquarters,  U.S.  Customs 
Service,  1301  Constitution  Avenue.  NW., 
Washington,  D.C.  20229. 

Executive  Order  12291 

The  proposed  regulation  is  not  a 
major  regulation  as  defined  in  section 
1(b)  of  E.0. 12291.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 


Regulatory  Flexibility  Ad 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604)  are  not  applicable  to  this 
proposal  because  the  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Customs  Office 
of  Economic  Analysis  has  concluded 
that,  contrary  to  having  any  adverse 
economic  impact  on  small  entities,  the 
proposal  would  facilitate  commerce  and 
have  an  overall  bnefidal  economic 
impact.  The  proposal  is  not  expected  to 
have  a  significant  secondary  or 
incidental  e^ect  on  a  substantial 
number  of  small  entities;  impose,  or 
otherwise  cause,  a  significant  increase 
in  the  reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
nimiber  of  small  entities;  or  generate 
significant  interest  or  attention  from 
entities  through  comments,  either  formal 
or  informal. 

Accordingly,  the  Secretary  of  the 
Treasury  hereby  certifies  under  the 
provisions  of  section  3  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  e05(b))  that  the 
rule,  if  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Drafting  Information 

The  principal  author  of  this  document 
was  Todd  J.  Schneider,  Regulations 
Control  Branch.  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  146 

Customs  duties  and  Inspection, 
Foreign  trade  zones.  Imports,  Exports. 

Authority 

This  document  is  issued  under 
authority  of  R.S.  251,  as  amended, 
section  3,  48  Stat.  999,  as  amended, 
section  8,  48  Stat.  1000.  section  624.  46  ' 
Stat.  759  (19  U.S.C  86,  81c.  81h,  1624). 

Proposed  Amendment 

PART  146— FOREIQN-TRADE  ZONES 

It  is  proposed  to  amend  Part  146, 
Customs  Regulations  (19  CFR  Part  146). 
as  set  forth  below: 

It  is  proposed  to  amend  S  146.25  by 
revising  paragraph  (d)  to  read  as 
follows: 

§  146.25    Zones-reetricted  merctiendise. 

***** 

(d)  Merchandise  entered  for 
tvarehouaing  transferred  to  a  zone. 
Merchandise  entered  for  warehousing 
and  transferred  to  a  zone,  other  than 
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temporarily  for  manipulation  and  return 
to  customs  territory  as  provided  for  in 
section  14ai3.  may  be  admitted  to  a 
zone  in  zone-restricted,  nonprivileged 
foreign,  or  privileged  foreign  status.  The 
warehouse  entry  shall  be  liquidated 
when  the  merchandise  is  admitted  into 
the  zone. 
William  voo  Saab, 
Commisaionef  of  Customs. 

Approved:  Aprii  16, 1982. 
IohaM.WaBcar.)r.. 

Assistant  Secretary  of  the  Treasury. 
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Internal  Revenue  Service    ' 

26  CFR  Part  53 

[EE-153-«1] 

Private  Foundation  Distributions; 
Proposed  Rulemaking 

AOENCy:  Internal  Revenue  Service, 
Treasury. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains 
proposed  regulations  relating  to  private 
foundation  distribution  requirements. 
Changes  to  the  applicable  law  were 
made  by  the  Economic  Recovery  Tax 
Act  of  1981. 

The  regidations  would  provide  the 
public  with  the  guidance  needed  to 
comply  with  that  Act  and  would  affect 
all  private  foundations. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  July  12, 1982.  The 
amendments  are  proposed  to  be 
effective  for  taxable  years  beginning 
after  December  31, 1981. 
ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T: 
EE-153-81,  Washington,  D.C.  20224. 
POR  FURTHER  INTORMATKW  CONTACT: 

Monice  Rosenbaiun  of  the  Employee 
Plans  and  Exempt  Organizations 
Division,  OfBce  of  the  Chief  Counsel 
Internal  Revenue  Service,  1111 
Constitution  Avenue  N.W.,  Washington. 
D.C.  20224,  Attention:  CC:LR.T:  EE-153- 
81  (202-566-3422)  (not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  proposed 
amendments  to  the  Regulations  on 
Foundations  and  Similar  Excise  Taxes 
(26  CFR  Part  53)  under  section  4942(d) 
and  section  4942(j)(3)(A)  of  the  Internal 
Revenue  Code  of  1954.  Tliese 


amendmmts  are  proposed  to  conform 
the  regulations  to  section  823  of  the 
Economic  Recovery  Tax  Act  of  1981 
(Pub.  L  97-34. 95  Stat  351)  (ERTA). 
These  regulations  are  to  be  issued  under 
the  authority  contained  in  section  7805 
of  the  Internal  Revenue  Code  of  1954 
(68A  Stat  917: 26  U.S.C  7605). 

In  General 

Section  4942(a)  imposes  an  excise  tax 
on  private  foundations  that  fail  to 
distribute  their  income  for  charitable 
purposes.  To  avoid  liability,  a  private 
foundation  must  make  "qualifying 
distributions"  each  year  equal  to  the 
foundation's  "distributable  amount" 
Certain  foundations  defined  as 
"operating  foundations"  are  not  subject 
to  this  distribution  requirement  For 
taxable  years  beginning  after  December 
31. 1981.  section  823  of  ERTA  amends 
the  statutory  definitions  of  the  terms 
"distributable  amount"  and  "operating 
foundation." 

Distributable  Anraunt 

Under  prior  law.  a  foundation's 
distributable  amount  was  equal  to  die 
greater  of  die  foundation's  adjusted  net 
income  or  its  mlnlmiitn  investment 
return  (generally  5%  of  the  value  of  the 
foundation's  investment  assets).  Under 
the  amendment  a  foundation's 
distributable  amount  is  equal  to  its 
minimum  investment  return. 

Definition  of  Operating  Foundadoo 

For  purposes  of  section  4942,  an 
operating  foundation  is  defined  as  any 
foundation  which,  among  other 
requirements,  makes  qualifying 
distributions  direcdy  for  the  active 
conduct  of  the  activities  constrtuing  the 
purpose  or  function  for  which  it  is 
organized  and  operated. 

Under  prior  law,  an  operating 
foundation  was  required  to  make 
qualifying  distributions  equal  to 
substantially  all  of  its  adjusted  net 
income.  Under  the  amendment  an 
operating  foundation  is  required  to  make 
qualifying  distributions  equal  to 
substantially  all  of  the  lesser  of  the 
foundation's  adjusted  net  income  or  its 
minimum  investment  return. 

The  amendment  also  provides  that  if  a 
foundation  makes  qualifying 
distributions  in  excess  of  its  minimum 
investment  return  but  fails  to  distinbute 
substantially  all  of  such  qualifying 
distributions  direcdy  for  the  active 
conduct  of  activities  constituting  its 
charitable  purpose,  the  foundation  does 
not  satisfy  the  definition  of  an  operating 
foundation  unless  it  makes  such 
distributions  in  an  amount  equal  to 


substantially  all  of  its  adjusted  net 

income. 

Comments  and  Requests  for  a  PobHe 

Hearing 

Before  adc^ting  these  proposed 
regulations,  consideration  wdll  be  given 
to  any  written  comments  that  are 
submitted  (pr^erably  six  copies)  to  the 
Commissioner  of  Internal  Revenue.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  to  be 
held,  notice  of  tiie  time  and  place  will  be 
published  in  the  Federal  Register. 

Regulatory  Flexibility  Act 

Although  this  document  is  a  notice  of 
proposed  rulemaking  which  solicits 
public  comment  the  Internal  Revenue 
Service  has  concluded  diat  the 
regulations  proposed  herein  are 
interpretative  and  that  the  notice  and 
public  procedure  requirements  of  5 
U.S.C  553  do  not  apply.  Accordingly, 
these  proposed  regulations  do  not 
constitute  regulations  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6). 

Drafting  Infbimatioo 

The  principal  author  of  these 
proposed  regulations  is  M(mice 
Rosenbaum  of  the  Employee  Plans  «i»d 
Exempt  Organizations  Division  of  the 
Office  of  Cbief  Counsel  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulations,  both  on  matters  of 
substance  and  sfyle. 

list  of  Subjects  in  28  CFR  Part  53 

Excise  taxes.  Foundations. 

Proposed  amendments  to  tlie  legulaiiaiM 

PART  53— FOUNDATION  AND  SIMILAR 
EXCISE  TAXES 

The  proposed  amendments  to  26  CFR 
Part  53  are  as  follows: 

1.  Paragraph  (b)(1)  of  §  53.4942(a)-2  is 
revised  to  read  as  follows: 

S  53.4»42(a)-2    Confutation  of 
undlsUHwted  income. 


(b)  Distributable  amount— (1)  In 
general.  For  purposes  of  paragraph  (a)  of 
this  section,  the  term  "distributable 
amount"  means — 

(i)  For  taxable  years  beginning  before 
January  1, 1982,  an  amount  equal  to  the 
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greater  of  the  mminium  investment 
return  (as  defined  in  paragraph  (c)  of 
this  section)  or  the  adjusted  net  income 
(as  defined  in  paragraph  (d)  of  this 
section);  and 

(ii)  For  taxable  years  beginning  after 
December  31, 1981,  an  amount  equal  to 
the  minimum  investment  return  (as 
defined  in  paragraph  (c)  of  this  section), 

reduced  by  the  sum  of  the  taxes 
imposed  on  such  private  foundation  for 
such  taxable  year  under  subtitle  A  of 
the  Code  and  section  4940,  and 
increased  by  the  amounts  received  from 
trusts  described  in  subparagraph  (2)  of 
this  paragraph. 

2.  Paragraph  (a)(1)  of  §  53.4942(b)-l  is 
revised  to  read  as  foUows: 

§  53.4942(b>-1    Operating  foundations. 

(a)  Operating  foundation  defined —  (1) 
In  general.  For  purposes  of  section  4942 
and  the  regulations  thereunder,  the  term 
"operating  foundation"  means  any 
private  foundation  which,  in  addition  to 
satisfying  the  assets  test,  the 
endowment  test  or  the  support  test  set 
forth  in  §  53.4942(b)-2  (a),  (b)  and  (c), 
makes  qualifying  distributions  (within 
the  meaning  of  §  53.4942(a)-3(a)(2)) 
directly  for  the  active  conduct  of 
activities  constituting  its  charitable, 
educational,  or  other  similar  exempt 
purpose  equal  in  value  to — 

(i)  For  taxable  years  beginning  before 
January  1, 1982,  substantially  all  of  the 
foimdation's  adjusted  net  income  (as 
defined  in  i  53.4942(a)-2(d));  and 

(ii)  For  taxable  years  beginning  after 
December  31, 1981,  substantially  all  of 
the  lesser  of  the  foundation's  adjusted 
net  income  (as  defined  in  i  53.4942(a)- 
2(d))  or  minimum  investment  return  (as 
defined  in  S  53.4942(a)-2(c)1.  If  the 
foundation's  quaMfying  c^stribulions 
exceed  its  minimum  investment  return 
(but  are  less  than  the  foundation's 
adjusted  net  income)  substantially  all  of 
such  qualifying  distributions  mu»t  be 
made  directly  for  the  active  conduct  of 
activities  constituting  its  charitable, 
educational  or  other  similar  exempt 
purpose.  However,  if  the  foundation's 
minimum  investment  return  is  less  than 
its  adjusted  net  income  and  the 
foundation's  qualifying  distributions 
equal  or  exceed  such  adjusted  net 
income,  only  that  portion  of  the 
qualifying  distributions  equal  to 
substantially  all  of  the  foundation's 
adjusted  net  income  must  be  made 
diaact^  for  the  active  conduct  of 
activities  constituting  its  charitable, 


educational  or  other  similar  exempt 
purpose. 

Roscoe  L  Egger,  Jr., 
Commissioner  of  Internal  Revenue. 

(FR  Doc.  82-13108  Filed  5-12-82;  8:45  ajn| 
BIUNQ  CODE  4«3O-01-m 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1602 

Records  and  Reports;  Elementary  and 
Secondary  Schools;  Staff  Information 
Report  (EEO-5) 

agency:  Equal  Employment  Opportunity 

Commission. 

action:  Proposed  rule. 

Surmhiary:  The  Equal  Employment 
Opportunity  Commission  is  proposing 
an  amendment  to  its  reporting 
regulations  that  cover  unlawful 
employment  practices  elementary  and 
secondary  schools.  The  proposed 
amendments  would  reduce  die  filing 
requirement  from  once  a  year  to  once 
every  two  years  for  these  employers. 
This  change  is  proposed  after 
consultation  with  the  Office  of 
Mtmagement  and  Budget  and  is 
intended  to  reduce  the  reporting  burden 
on  elementary  and  secondary  schools  as 
required  imder  the  Paperwork  Reduction 
Act. 

date:  Writleo  comments  must  be 
received  on  or  before  July  12, 1982.  The 
Commission  proposes  to  consider  the 
submissions  for  a  period  of  at  least  10 
days  and  hereafter  to  adopt  final 
regulations. 

AOORESSBS:  Interested  persons  are 
invited  to  submit  written  comments 
regarding  the  revisions  to  Treva  McCall, 
Executive  Secretariat.  Equal 
Employment  Opportunity  Conunissioo, 
2401  E  Street.  NW.,  Washington.  D.C 
20506.  Copies  of  the  comments 
submitted  by  the  public  will  be 
available  for  review  at  the  Social 
Sciences  Library,  Room  2003,  EEOC, 
2401 E  Street,  NW«  Washington.  D.C. 
20506,  between  the  hours  of  9:30  ajn. 
and  S:00  p  jn. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joachim  Neckere,  Chief,  Survey  Branch, 
phone:  (703)  756-6020. 
supPLEHKwrARY  INFORMATION:  Section 
709(c)  of  Tide  VII  of  the  Civil  Ri^ts  Act 
of  1964,  42  U.S.C  2000e-8(c),  requires 
employers  to  make  and  keep  records 
relevant  to  a  determination  of  whether 
unlawful  employment  practices  have 
been  or  are  being  committed  and  to 
make  reports  therefrom  as  required  by 


the  Equal  Employment  Opportunity 
Commission.  Accordingly,  the 
Commission  has  issued  regulations 
which  set  forth  the  reporting 
requirements  for  various  kinds  of 
employers.  Elementary-secondary 
schools,  m  their  capacity  as  employers 
have  been  required  to  submit  annual 
reports  to  the  EEOC.  The  change  to 
biennial  reporting  is  proposed  as  a 
result  of  consultation  with  the  Office  of 
Management  and  Budget  and  is 
intended  to  reduce  the  reporting  burden 
on  elementary-secondary  schools  as 
reqmred  under  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq.  If  this 
proposal  is  implemented,  the 
Commission  would  require  affected 
schools  to  file  only  on  even  years  when 
they  are  also  required  to  file  staffing 
reports  with  the  Office  of  Civil  Rights, 
Department  of  Education,  thus 
substantially  reducing  the  reporting 
burden.  Note,  however,  that  the 
recordkeeping  requirements  of  §  1602.39 
remain  unchanged. 

Some  question  has  arisen  whether  the 
Commission  must  hold  a  public  hearing 
prior  to  amending  its  reporting 
requirements  because  of  the  language  of 
SecUon  709(c)  of  Title  VII  of  the  Civil 
Righto  Act  of  1964, 42  U.S.C  2000e-8(c], 
which  provides  in  relevant  part  that: 

Every  employer  *  *  *  subject  to  this  title 
shall  (1)  make  and  keep  such  records  relevant 
to  the  determinationB  of  whether  unlawful 
employment  practices  have  been  or  are  being 
committed  .  .  .  and  (3)  make  such  reports 
therefrom  as  the  Commission  shall  prescribe 
by  regulation  or  order,  afier public  haariag, 
as  reasonable,  necessary,  or  appropriate  for 
the  enforcement  of  this  title  or  the  regulations 
or  orders  thereunder,  (emphasis  added). 

Despite  that  language,  the  Commission 
has  concluded  that  the  proposed 
modifications  can  be  made  without  a 
public  hearing.  Since  the  decreased 
reporting  requirement  wtU  not  prejudice 
but  will  benefit  school  erafdoyers,  the 
Commission  conclodes  that  a  formal 
public  hearing  is  not  necessary. 

Subsection  fb)  of  9  1602.41  is  deleted 
because  it  is  superfluous,  in  diat  it 
provides  reporting  instructions  for  the 
year  1973. 

This  regulation  has  been  reviewed  in 
accordance  with  Executive  Order  12291. 
It  does  not  require  regulatory  impact 
analysis  under  Section  3  of  that  Order. 

In  compliance  with  Executive  Order 
12067  (43  FR  28867,  July  5, 1978),  The 
Commission  has  consulted  with  the 
representatives  of  the  necessary  federal 
departments  and  agoicies  on  the 
revision  of  its  Reporting  Regulations. 
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List  of  Subjects  in  29  CFR  Part  1602 

Equal  Employment  Opportunity, 
Reporting  requirements,  Recordkeeping 
requirements. 

OMB  Control  Number  3046-0003 

The  proposed  regiilation  appears 
below. 

PART  1602— RECORDS  AND  REPORTS 

Section  1602.41  is  revised  to  read  as 
follows: 

§  1602.41    Requirament  for  fMng  and 
presarving  copy  of  report 

On  or  before  Nov.  30, 1982,  and 
biennially  thereafter,  certain  public 
elementary  and  secondary  school 
systems  and  districts,  including 
individually  or  separately  administered 
districts  within  such  systems,  and 
individual  schools  within  such  systems 
or  district  shall  file  with  the  Commission 
or  its  delegate  executed  copies  of 
Elementary-Secondary  Staff  Information 
Report  EEO-5  in  conformity  with  the 
directions  set  forth  in  the  form  and 
accompanying  instructions.  The 
elementary  and  secondary  school 
systems  and  districts  covered  are:  (a) 
every  one  of  those  which  have  100  or 
more  employees,  and  (b)  every  one  of 
those  others  which  have  15  or  more 
employees  from  whom  the  Commission 
request  the  filing  of  reports.  Every  such 
elementary  or  secondary  school  system 
or  district  shall  retain  at  aU  times,  for  a 
period  of  3  years,  a  copy  of  the  most 
recently  filed  report  EEO-5  at  the 
central  office  of  the  school  system  or 
district,  or  the  individual  school  which  is 
the  subject  of  the  report  where  more 
convenient,  and  shall  make  the  same 
available  if  requested  by  an  officer, 
agent,  or  employee  of  the  Conmiission 
under  the  authority  of  section  710  of 
Title  VII.  as  amended.  It  is  the 
responsibility  of  the  school  systems  or 
districts  above  described  in  ^lis  section 
to  obtain  from  the  Commission  or  its 
delegate  necessary  supplies  of  the  form. 
By  virtue  of  the  authority  vested  in  the 
Commission  under  section  709(c)  of  Title 
VTI  of  the  Civil  Rights  Act  of  1964,  42 
U.S.C.  2000e-6(c).  the  Equal  Employment 
Opportunity  Commission  hereby 
publishes  the  following  proposed 
amendment  to  its  regulations  on 
Recordkeeping  and  Reports. 

Signed  at  Washington,  D.C.  this  6th  day  of 
April  1982. 

For  the  Commission. 

Cathie  A.  Shattuck. 

Acting  Chairman. 

PH  Ooo.  SZ-UOEr^  FUod  S-U-aK  Si4S  am) 
MUJNO  COOC  9S78-08-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Redanurtion 
and  Enforcement 

30  CR»  Parts  701, 715, 717, 784, 785, 
816, 817, 818, 819. 823. 824. 826. 843. 
and  850 

Permanent  Regulatory  Program:  Auger 
Mining,  Blaster  Certification, 
Experimental  Practices,  Prime 
Farmlands,  Stream  Buffer  Zones  and 
Fish  and  Wildlife,  Postmlning  Land  Use 
and  Variances  from  Approximate 
Original  Contour,  Revegetetlon, 
Roads,  Subsidence,  and  Topsolt; 
Notice  to  Extend  or  Reopen  the  f>ublic 
Comment  Periods. 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

ACTION:  Notice  of  extension  or    ^ . 
reopening  of  public  comment  periods. 

summary:  The  Office  of  Surface  Mining 
(OSM)  has  published  several  proposed 
rules  for  public  comment  which  would 
amend  OSM's  permanent  regulatory 
program.  OSM  is  preparing  a 
supplemental  Environmental  Impact 
Statement  [EIS)  on  some  of  these  njes 
and  therefore  is  extending  or  reopening 
the  comment  period  for  those  rules  to  be 
covered  by  the  EIS  until  the  comment 
period  on  the  draft  EIS  is  closed.  Notice 
aimouncing  the  date  when  the  comment 
periods  close  will  be  published  at  a  later 
date. 

date:  The  comment  periods  on  the 
proposed  rules  listed  in  this  notice  are 
extended  or  reopened  until  further 
notice. 

FOR  FURTHER  INFORMATION  CONTACT 

Frank  Anderson,  Office  of  Surface 
Mining.  U.S.  Department  of  the  Interior. 
1951  Constitution  Avenue.  NW.. 
Washington,  D.C.  20240,  202-343-5854. 
SUPPLEMENTARY  INFORMATION:  OSM  has 
proposed  rules  and  requested  comments 
as  indicated  in  the  list  of  rulemakings 
set  forth  below.  OSM  is  preparing  a 
supplement  to  the  Final  Environmental 
Impact  Statement  on  the  Permanent 
Regulatory  Program  (OSM-EIS-1, 
January  1979)  which  will  consider, 
among  other  things,  the  proposed  rules 
on  that  list.  To  allow  comments  on  the 
rulemakings  to  reflect  the  contents  of 
the  draft  supplemental  EIS,  OSM  is 
extending  conunent  periods  on  proposed 
rules  for  wiiich  the  comment  periods 
have  not  yet  closed  and  reopening 
comment  periods  which  already  have 
closed.  Afiected  proposed  rules,  and 
dates  of  issuance,  are  indicated  below. 
OSM  encourages  all  interested  parties  to 
comment 


The  comment  periods  will  run  until 
further  notice  and  remain  open  at  least 
until  the  comment  period  ends  on  the 
draft  supplemental  EIS.  At  least  sixty 
days  will  be  ^ven  concurrently  for 
comment  on  the  supplemental  EIS  and 
the  proposed  rules.  Notice  of  availability 
of  the  draft  supplemental  EIS  will  be 
published  at  a  later  date. 

The  comment  period  for  die  following 
proposed  rules  are  extended  or 
reopened: 


^ 

Fwtaral  Registar 
ciMion 

puUMad 

MFR  a<7IU 

hA.  9  \9mt 

Ponds". 

47  Fn  in7J9 

Ite  11 

''EKpanmontal 

Praclioes". 

"Auger  Mining- 

47  m  12088 

47miMim 

47Fni2Se6 

47  FR  1777a 

1982. 

Um.n. 

1982. 
Mv.  19. 

198^ 
Um.zy 

1982. 
M».24, 

Mr.  30. 

1982. 

Aor  14. 

"BlaslarCarlifcaliUH- 

TtahftlMMe-' 

47  FB  19466 
47  FS  1«1S? 

T'osbTwiQ  Ljnd 

UaetVihvicet 
from  ApptOMmaH 
Ongin^  Contour. 
"Roart*" 

47  FR  XHttO 

1982. 

"Sutnidnnce  S 
Concurrsnt  Surlaoa 
&  Underground 

"Prinw  Farmlindi" 

47  FR  16804 
47FRian7« 

MV3.1982. 

OSM  also  has  proposed  changes  to  its 
rules  governing  inspection  and 
enforcement  (46  FR  58464.  December  1, 
1981).  Rules  with  regard  to  OSM's 
authority  to  take  enforcement  action  in 
oversight  were  included  within  that 
proposal.  See  proposed  30  CFR 
843.12(a)(2).  OSM  will  soon  issue  final 
rules  pursuant  to  that  proposal  [See 
Notice  of  Intent,  April  21, 1982, 47  FR 
17269).  However,  a  final  rule  governing 
OSM's  authority  to  take  enforcement 
action  in  oversight  will  be  deferred 
pending  its  inclusion  within  the 
supplemental  EIS.  Ilius,  the  comment 
period  on  that  portion  of  the  December 
1, 1981,  proposal  also  is  reopened  until 
further  notice. 

Dated:  May  5, 1982. 
|.  Stavan  Criles, 

Depaty  Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement 

(FR  Doc  BX-130eS  FUcd  S-U-tt:  8!4S  m4 
nUMO  CODE  4S1»-0t-M 


30  CFR  Part  901 

Put>iic  Disclosure  of  Commente 
Recehfed  From  Federal  AgMwies  on 
the  Alabama  Proposed  Program 

aocncy:  Surface  Kflning  Reclamation 
and  Enforcement  Office  (OSM),  Interior. 
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ACTION:  Disclosure  of  comments  on  the 
Alabama  Proposed  Program  from 
Federal  Agencies. 

suMatARV.  Before  the  Director.  OSM, 

may  approve  state  regulatory  programs 
submitted  under  section  503(aJ  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA),  the  views  of 
certain  Federal  agencies  must  be 
solicited  and  disclosed.  The  Director  has 
solicited  comments  from  these  agencies 
on  the  Alabama  program,  and  is  today 
announcing  their  public  disclosure. 
AOOfiESSES:  Copies  of  the  comments 
received  are  available  for  public  review 
during  business  hours  at: 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  530  Gay  Street  SW.. 

Suite  500,  Knoxville,  Tennessee  37902, 

Telephone:  (615)  971-5104 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Room  5315, 1100  L 

Street  NW.,  Washington,  D.C.  20240, 

Telephone:  (202)  343-7896 
Alabama  Surface  Mining  Commission, 

Central  Bank  Building,  Second  Floor, 

811  Second  Avenue,  Jasper,  Alabama 

35501,  Telephone:  (205)  221-4130 
FOR  FURTHER  INFORMATION  CONTACT: 
John  T.  Davis,  Assistant  Regional 
Director,  Region  II,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
530  Gay  Street  SW..  Suite  500, 
Knoxville,  Tennessee  37902,  Telephone: 
(615)  971-5103. 

SUPPI^MENTARY  INFORMATION!  The 
Director,  OSM,  is  evaluating  the 
proposed  regulatory  program 
resubmlYted  by  Alabama  for  his  review 
on  January  11, 1982.  See  the  January  15, 
1982,  Federal  Register  (47  FR  2338-2340). 
In  accordance  with  Section  503(b)(1)  of 
SMCRA  and  30  CFR  732.13(b)(1). 
Alabama's  program  may  not  be 
approved  until  the  Director  has  solicited 
and  publicly  disclosed  the  views  of  the 
Administrator  of  the  Environmental 
Protection  Agency,  the  Secretary  of 
Agriculture,  and  the  heads  of  other 
Federal  agencies  concerned  with  or 
having  special  expertise  relevant  to  the 
program  amendment  as  proposed.  In  this 
regard,  the  following  Federal  agencies 
were  invited  to  comment  on  the 
Alabama  program: 
Department  of  Agriculture: 

Soil  Conservation  Service 

Forest  Service 

Agricultural  Stabilization  and 
Conservation  Service 
Advisory  Council  on  Historic 

Preservation 
Department  of  Labor: 

Mine  Safety  and  Health 
Administration 
Environmental  [^taction  Agency 
Water  Resources  Council 


Department  of  Energy 
Department  of  the  Interior: 

Bureau  of  Indian  Affairs 

Bureau  of  Land  Management 

Bureau  of  Mines 

Bureau  of  Reclamation 

Fish  and  Wildlife  Service 

Mineral  Management  Service 

National  Park  Service 

Geological  Survey 
U.S.  Army  Corps  of  Engineers 
Tennessee  Valley  Authority 

Of  those  agencies  invited  to  comment, 
OSM  received  comments  from  the 
following  officet: 
Environmental  Protection  Agency 
Department  of  the  Interior: 

Fish  and  Wildlife  Service 

Mineral  Management  Service 

Tennessee  VaUey  Authority 

These  comments  are  available  for 
review  and  copying  during  business 
hours,  at  the  locations  listed  above 
under  "Addresses." 

Dated:  May  10, 1982. 
WnBam  B.  Scfamidt, 

Assistant  Director,  Program  Operations  and 
Inspection.  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

|FR  Doc  82-13062  Filed  5-12-12:  8:45  am) 
BILLING  CODE  431IM»-« 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

32  CFR  Part  505 
[Army  Reg.  340-21 1 

Privacy  Act  of  1974;  Personal  Privacy 
and  Rights  of  Individuals  Regarding 
Personal.  Records 

agency:  Department  of  the  Army.  DOD. 
ACTION:  Notice  of  proposed  rule 
making — Privacy  Act. 

summary:  The  Army  proposes  to  add  an 
exemption  rule  for  proposed  system  of 
records  A0404.02DAIA,  entitled: 
"Courts-Martial  Files." 
DATE:  Written  comments  may  be 
submitted  to  Headquarters,  Department 
of  the  Army,  the  Judge  Advocate 
General's  Office,  The  Pentagon, 
Washington.  D.C.  20310  on  or  before 
June  14, 1982. 

FOR  FURTHER  INFORMATION  CONTACr. 
Mrs.  Dorothy  Karkanen,  Office  of  the 
Adjutant  General  Headquarters, 
Department  of  the  Arzny,  2481 
Eisenhower  Avenue.  Alexandria,  Va., 
telephone:  703/325-6163. 
SUPPLEMENTARY  INFORMATION: 

List  of  SubjecU  in  32  CFR  Part  505 

Privacy. 


Accordingly,  if  this  exemption  is 
adopted  S  505  J  of  Title  32  of  the  Code  of 
Federal  Regulations  will  be  amended  by 
adding  the  following: 

§  505.9    Exemption  rules  for  Army  systems 
of  records. 


Exempted  Record  Systems 

ro— A0404.02DAJA. 

SYSNAME— Courts-Martial  Files. 

Elxemption — All  portions  of  this  system 
which  fall  under  Title  5  U.S.C.  552a(j)(2)  are 
exempt  from  the  following  provisions  of  Title 
5  U.S.C.  552a:  (dM2).  (d)(3),  (dK4).  (e)(Z),  fe1(3(. 
(e)(4)(H),  and  (g). 

Authority:  Htle  6  U.S.C  5S2a(jK2) 
Reasons— Courts-martial  filet  are  exempt 
because  a  large  body  of  existing  criminal  law 
governs  trials  by  court-martial  to  the 
exclusion  of  the  Privacy  Act.  The  Congress 
recognized  the  judicial  nature  of  court-martial 
proceedings  and  exempted  them  from  the 
Administrative  Procedures  Act  by 
specifically  excluding  them  from  the 
definition  of  the  term  "agency"  (Title  5  U.S.C. 
551(1)(P)).  This  definition  is  apphcable  to  the 
Privacy  Act  fHUe  S  U.S.C  552a(l)). 
Substantive  and  prooedufal  law  applicable  in 
trials  by  court-martial  ia  set  forth  in  the 
Constitutioo,  the  Uniform  Code  of  Military 
Justice  (UCM)),  Manual  for  Courts-Martial. 
United  States.  1966  (Revised  edition],  and  the 
decisions  of  the  U.S.  Court  of  Military 
Appeals  and  Courts  of  Military  Review.  The 
right  of  the  accused  not  to  be  compelled  to  be 
a  witness  against  himself  and  the  need  to 
obtain  accurate  and  reliable  information  with 
regacd  to  criminal  misconduct  necessitate  the 
collection  of  information  horn  sources  other 
than  the  individual  accused.  Advising  the 
accused  or  any  other  witness  of  the  authority 
for  collection  of  the  information,  the  purpose 
for  which  it  is  to  be  used,  whether  disclosure 
is  voluntary  or  mandatory,  and  the  effects  on 
the  individual  of  not  providing  the 
information  would  unnecessarily  disrupt  and 
confuse  court-martial  proceedings.  It  is  the 
responsibility  of  the  investigating  officer  or 
mihtary  judge  to  determine  what  information 
will  be  considered  as  evidence.  In  aiaiong  the 
determinatioa,  the  individual's  rights  are 
weighed  against  the  accused's  right  to  a  fair 
trial.  The  determination  is  final  ior  the 
moment  and  the  witness'  failure  to  comply 
with  the  decision  would  delay  the  proceeding 
and  may  result  in  prosecution  of  the  witness 
for  wrongful  refusal  to  testify. 

In  a  trial  by  court-martial,  the  accused  has 
a  unique  opportunity  to  assure  that  his  record 
is  accurate,  relevant,  timely,  and  complete  as 
it  is  made.  He  has  the  right  to  be  present  at 
the  trial,  to  be  represented  by  counsel  at 
general  and  special  courts-martial,  and  to 
consult  with  counsel  in  summary  courts- 
martial,  to  review  and  challenge  all 
information  before  it  is  introduced  into 
evidence,  to  cross-examine  all  witnesses 
against  him,  to  present  evidence  in  his  tiehalf 
and  in  general  and  special  coarts-martial,  to 
review  and  comment  upon  the  record  of  trial 
before  it  is  authenflcated.  Procedures  for 
correction  of  the  record  are  controlled'by 
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paragraphs  82,  88.  and  95.  Manual  for  Covrts- 
MartiaL  1069  (Revised  edition).  After 
completion  of  appellate  review,  the  record 
may  not  be  amended.  Article  76  of  the 
Uniform  Code  of  Military  Justice  (10  U.S.C 
876)  provides  that  the  proceedings,  findings, 
and  sentences  of  conrts-martifll  as  approved, 
reviewed  of  a  fanned  are  final  and  conchisive 
and  binding  upon  ail  departments,  courts, 
agencies,  and  ofircers  of  the  United  Slates 
subject  only  to  action  upon  a  petition  for  new 
trial  (Article  73.  UCMJ).  action  by  the 
Secretary  concerned  (Article  74,  UCMJ).  and 
the  authority  of  the  President 
M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
May  7, 1982 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  110 
[CGD  09-t2-04] 

EstabNshment  of  Special  Anchorage 
Area  Flsfi  Creek  Hart>or,  Rsh  Creek, 
Wl 

agency:  Coast  Guard.  DOT. 

ACnOM:  Notice  of  proposed  mlemaidBg. 


StWHAfiV:  At  the  request  of  the  Town 
Board  of  Gibraltar,  Wisconsin,  the  Coast 
Guard  is  proposing  to  establish  a  special 
anchorage  in  FTsh  Creek  Harbor,  Fish 
Cieek,  Wisconsin.  The  establishment  of 
the  special  anchorage  is  needed  to 
accommodate  vessels  now  anchoring  for 
extended  periods  of  time  within  the 
harbor.  The  proposal  would  enhance 
navigational  safety  by  alerting,  through 
depiction  on  appropriate  nautical  charts, 
transiting  vessels  that  unJighted  vessels 
or  vessels  not  sounding  fog  signals  may 
be  present  in  the  anchorage. 
DATE:  Coaunents  must  be  received  on  or 
before  June  14, 1982. 
AODRESSSS:  Comm«iU  should  be 
mailed  to  Commander,  Marine  Port 
Safety,  Ninth  Coast  Guard  District,  1240 
East  9th  Street,  Cleveland.  OH  44199. 
The  comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  or  copying  at 
Marine  Port  Safety  Office,  room  2019, 
1240  East  9th  Street,  Cleveland,  OH 
44199.  Normal  oftice  hours  are  between 
8  a jn.  and  4  pjn.,  Monday  through 
Friday,  except  holidays.  Comments  may 
also  be  hand-delivered  to  this  address. 

FOR  FURTNM  MRMMATKM  CONTACT: 

Ensign  Steven ).  Boyle.  Marine  Port 
Safety  Office,.  1240  East  9th  Street. 
Clevelaadt  OH  44199  or  phone  (216)  522- 
3918. 


SUPPLEM0ITAIIV  MMMiaUTION: 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
argiunents.  Persons  submitting 
comments  should  include  their  names 
and  addressed,  identify  this  notice  CGD 
9-82-04,  and  the  specific  section  of  the 
proposal  to  which  their  comments  apply, 
and  give  the  reasons  for  each  comment 
Receipt  of  comments  wnll  be 
acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed. 

The  rules  may  be  changed  in  li^  of 
comments  received.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal  No  public  hearing  is  planned, 
but  one  may  be  held  if  written  requests 
for  a  hearing  are  recieived  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Infotmadon 

The  principal  persons  involved  in 
drafting  this  notice  are  Ensign  Steven  J. 
Boyle,  Project  Officer,  Ninth  Coast 
Guard  District  Marine  P(at  Safety 
Office,  and  Lieutenant  M.  Eric  Reeves, 
Project  Attorney.  Ninth  Coast  Guard 
District  Legal  Office. 

Discussion  of  Proposed  Rule 

The  proposed  special  anchorage  area 
hes  in  Fish  Creek  Harbor  located  on  the 
Western  shore  of  the  Door  County 
peninsula  approximately  22  miles 
northeast  of  the  City  of  Sturgeon  Bay. 
Wisconsin.  It  has  a  moderate 
concentration  of  recreational  boatmg 
activity  and  the  area  is  now  being  used 
as  a  small  boat  anchorage. 
Establishment  of  the  Special  Anchorage 
Area  would  rearrange  existing  buoys  so 
as  to  reduce  present  crowded  mooring 
conditicms,  thereby  encotiraging  safer 
boating  in  the  harbor  of  Fish  Creek. 
Regulated  mooring  in  the  Special 
Anchorage  Area  should  also  improve 
the  flow  of  vessel  traffic  in  the  harbor. 

As  provided  by  rule  9  of  the  Great 
Lakes  Rules  of  the  Road  (33  U.SXL  258). 
this  proposed  rule  would  allow 
anchoring  of  vessels  of  not  more  than  65 
feet  in  length  without  displaymg  anchor 
lights.  Moreover,  barges,  camd  boats, 
scows  and  other  nondescript  craft  may 
display  only  one  anchor  li^t  where  two 
would  otherwise  be  required.  Depiction 
of  the  proposed  special  andiorage  on 
appropriate  nautical  charts  will  enhance 
navigaiiaaal  safety  by  alerting  vessels 
to  the  presenes  of  vessels  anchored 
withoat  lights. 

An  environmental  review  of  the 
proposal  haa  been  performed  by  the 


Ninth  Coast  Goard  DisMct  Planning 
Staff  who  determined  that  the  proposed 
action  will  have  no  si^dficant  mipact. 
Pr^aration  of  an  environmental 
assessment  was  not  required  since  rtie 
action  was  found  to  be  catergorically 
excluded  in  accordance  widi  Section  Z~ 
B(3)(g)  of  COMOTINST  M16475.1  A. 

This  proposed  regulation  is 
considered  to  be  nonsignificant  m 
accordance  with  guideUoes  set  out  in 
the  "Policies  and  Procedures  for 
Simplification,  Analysis  and  Review  of 
Regulations"  (DOT  Order  2100.5  of  May 
22, 1980).  An  economic  evaluation  of  the 
proposal  has  not  been  conducted  since 
its  impact  is  expected  to  be  miwimfil 
The  establishment  of  such  special 
anchorage  is  not  a  matter  on  which 
there  is  substantial  public  interest  of 
controversy,  nor  does  it  involve  impacts 
on  competition  business.  State  and  local 
government,  or  the  regulations  of  other 
programs  and  agencies.  Moreover,  this 
proposal  is  not  8  raafor  rale  as  defined 
by  Executive  Order  1ZZ91  of  February 
17, 1981.  This  proposal  once  enacted, 
will  not  affect  the  economy  to  any 
measurable  degree,  residt  in  any 
increase  in  costs  or  prices  for 
comsiuners,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions,  or  result 
in  any  adverse  effects  on  competition, 
employment,  investmeit,  productivity, 
innovation,  or  on  the  ability  of  United 
States  based  enterprises  to  compete 
with  foreign  enterpirises  in  domestic  or 
export  aiarkets. 

Likewise  it  is  hereby  certified  that  tfris 
proposal  will  not,  if  promulgated  have 
any  signfficant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
described  in  the  Regulatory  Flexibility 
Act  (Pub.  L  96-3545,  U.S.C  801,  et  seq.). 
This  certification  is  made  in  accordance 
with  section  805  of  Title  5  of  the  United 
States  Code.  The  sole  effects  of  this 
proposal,  as  described  above,  are: 
Enabling  users  of  the  special  anchorage 
to  anchor  without  using  li^ts,  depiction 
of  the  special  anchorage  on  appropriate 
nautical  charts,  and  the  subsequent 
provision  of  an  added  margin  of  safety 
for  the  area. 

List  of  Subjects  hi  33  CFR  Part  110 

Anchorage  ground. 

PAflT  110-ANCHORAQE 
REGULATIONS 


Proposed  Regulations 

In  consideratioB  of  the  foregoing,  the 
Coast  Guard  proposes  to  aawnd  Part  110 
of  Title  33,  Code  of  FederaJ  Regolations. 
by  adding  f  110.7|t:  to  read  aa  follows: 
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S  110.79c    FWt  CrMk  Hart)or,  Fish  CrMk. 
WL 

The  area  of  Fish  Creek  Harbor  North 
of  the  public  swimming  beach  within  the 
following  boundary: 

Beginning  at  latitude  87*14*05''  and 
longitude  45'0r44";  thence  270"10'eO';  thence 
23O°30'.  200.00  feet  315*50'  290.00  feet;  thence 
30''40':  330.00  feet;  thence  328°00',  330.00  feet 
52*10'.  620,00  feet  thence  160°30,  610.00  feet 
thence  139''10'.  185  feet  thence  228*10'  43&81 
feet  270*10'.  65.12  feet  to  the  point  of 
beginning. 

(33  U.S.C.  laa  258,  322.  471;  49  U.S.C. 
1655(g)(1);  49  CFR  1.46(c);  33  CFR  1.05-l(g)) 

Dated:  April  13, 1982. 
Henry  H.  Bell. 
District  Commander.  Ninth  Coast  Guard. 

|FR  Doc  az-tZ731  FUed  »-l>-8Z;  tM  am| 
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33  CFR  Part  165 
[CCOD8-S2-10] 

Safety  Zone;  Calcasieu  Ctiannel, 
Industrial  Canal,  Calcasieu  River,  Lake 
Charles,  LA 

agency:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  On  2  March  1961,  Trunkline 
LNG  Company  submitted  an  application 
to  the  usee  Captain  of  the  Port  Marine 
Safety  Office,  Port  Arthur.  Texas, 
requesting  a  safety  zone  be  established 
around  their  waterfront  facility.  The 
Trunkline  LNG  facility  is  located  in  the 
Industrial  Canal.  Calcasieu  River.  Lake 
Charles.  LA.  A  permanent  safety  zone 
would  be  established  around  the 
facility,  and  a  moving  safety  zone  would 
be  established  around  a  non-gas  free 
LNG  vessel  while  transiting  to  and  from 
the  Trunkline  facility.  The  safety  zone 
would  be  estabhshed  to  insure  the 
safety  of  the  port  and  security  of  the 
facility.  The  proposed  rule  would  require 
permission  from  the  Captain  of  the  Port 
or  the  District  Commander  to  enter  the 
safety  zone. 

DATE:  Comments  on  this  proposal  will 
be  received  until  June  28, 1982. 
ADDRESS:  Comments  should  be  mailed 
to  Commanding  Officer,  U.S.  Coast 
Guard  Marine  Safety  Office,  Federal 
Building — Customhouse,  Port  Arthur,  TX 
77640.  The  comments  will  be  available 
for  inspection  or  copying  at  the  above 
address.  Normal  office  hours  are 
between  8:00  a.m.  to  4:30  p.m.  Monday 
through  Friday  except  holidays. 
Comments  may  be  hand  delivered  to 
this  address. 

FOR  FURTHER  INFORMATION  CONTACT 
LCDR  P.  D.  Mankovich,  c/o 
Commanding  Officer,  U.S.  Coast  Guard 
Marin^  Safety  Office,  F^eral  Bldg.'— 


Customhouse,  Port  Arthur.  Texas.  77640, 
Tel:  (713)  983-823a 
SUPPLEMENTARY  INFORMATION: 

Interested  persons  are  invited  to 
/participate  in  this  rulemaking  by 
submitting  written  views,  data,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CCGD8-82-10).  the  specific  section  of 
the  proposal  to  which  their  comments 
apply,  and  give  the  reasons  for  each 
comment.  Receipt  of  comments  will  be 
acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed. 

These  rules  may  be  changed  in  light  of 
comments  received.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken  on  this 
proposal.  No  public  hearing  is  planned, 
but  one  may  be  held  if  written  requests 
for  a  hearing  are  received  and  it  is 
determined  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process. 

Drafting  Infonnation 

The  principal  person  involved  in  the 
drafting  of  the  rulemaking  and  Project 
Officer  is  LCDR  P.  D.  Mankovich.  Chief 
of  Operations.  Marine  Safety  Office. 
Port  Arthur,  Federal  Bldg. — 
Customhouse,  Port  Arthur.  Texas  77640, 
Tel:  (713)  963-a238.  The  project  attorney 
is  LT ).  C.  Helfiich.  c/o  Commander. 
Eighth  Coast  Guard  District  (dl).  Hale 
Hoggs  Federal  Building,  500  Camp  Street. 
New  Orleans.  LA  70130.  Tel:  (504)  589- 
6188. 

Discussion  of  Proposed  Rule 

On  2  March  1981.  Trunkline  LNG 
Company  submitted  an  appHcation  to 
the  USCG  Captain  of  the  Port.  Marine 
Safety  Office.  Port  Arthur,  Texas 
requesting  that  a  safety  zone  be 
permanently  established  around  the 
Trunkline  LNG  waterfront  facility.  The 
Trunkline  facility,  a  170.46  acre  tract  of 
land,  is  located  on  the  north  shore  of  the 
Lake  Charles  Harbor  and  Terminal 
District  Canal  Turning  Basin.  The 
shoreline  of  the  facility  is  marked 
throughout  its  length  with  chain  link 
fence  which  runs  parallel  to  the 
waterfront  and  extends  out  to  the  water 
at  each  end  of  the  property  line.  The 
shoreline  bank  of  the  facility  contrasts 
in  color  and  construction  to  that  of 
neighboring  property,  thus  readily 
discemable  to  a  mariner.  Warning  signs 
are  posted  along  the  waterfront 
describing  the  safety  zone.  Permanent 
private  aids  to  navigation  (flashing 
green  lights,  2.5  seconds  period;  flash 
length  .5  second)  are  fixed  to  each  of 
four  mooring  dolphins  adjacent  to  the 


shoreline  of  the  facility.  The  entire 
perimeter  of  the  Trunkline  Terminal  is 
well  illuminated  by  lights  to  an  intensity 
level  of  2.5  foot  candles  during  hours  of 
darkness.  The  west  comer  of  the  facility 
at  the  waterfront  is  260  feet  west,  19  feet 
north  of  Mooring  Dolphin  No.  1  light. 
The  east  comer  is  1410  feet  east.  360  feet 
north  of  Mooring  Dolphin  No.  7  light 

The  facility  has  been  built  to  offload 
liquified  natiural  gas  tankships  to  large 
storage  tanks  on  land.  A  ship  is 
tentatively  scheduled  to  be  offloaded 
every  five  days.  LNG  will  be 
continuously  circulated  through 
pipelines  on  the  unloading  platform 
even  when  a  ship  is  not  in  port.  The 
unloading  platform  and  mooring 
structures  extend  out  over  the  water  of 
the  Industrial  Canal.  The  safety  zone 
was  requested  to  insure  the  safety  and 
security  of  the  waterfront  terminal  by 
minimizing  access  to  both  the  shore  and 
related  structures.  It  was  suggested  that 
the  zone  be  comparable  to  the  beam  of 
an  LNG  vessel  or  approximately  150  feet 
from  the  bank  adjacent  to  Trunkline 
LNG  Company's  waterfront  property. 

On  9  April  1981.  the  USCG  Captain  of 
the  Port  (COTP)  met  with  Trunkline 
LNG  Company,  the  Lake  Charles  Pilots, 
the  local  Port  Authority,  and  industrial 
users  of  the  canal  to  discuss  the 
proposed  safety  zone.  As  a  result  of  that 
meeting,  the  USCG  Captain  of  the  Port 
decided  that  the  initial  proposal  should 
be  modified.  The  COTP  proposes  that 
the  safety  zone  encompass  an  area 
extending  150  feet  out  into  the  Industrial 
Canal  from  the  shoreline  contiguous  to 
the  Trankline  LNG  Company's 
waterfront  property,  to  include  an  area 
50  feet  out  bom  any  permanent 
structures  along  that  same  property,  and 
to  include  an  area  50  feet  out  from  any 
LNG  ships  while  moored  to  the 
Trunkline  LNG  facility.  This  proposal 
would  at  all  times  allow  for  a  minimum 
of  400  feet  of  usable,  navigable  channel 
in  the  Industrial  Canal. 

Due  to  the  restricted  maneuverability 
of  LNG  vessels  and  the  hazardous 
natiire  of  their  cargo,  the  safety  zone 
would  also  encompass  an  area  around  a 
non<gas  free  LNG  vessel  while  it  was 
transiting  both  to  and  from  the  facility. 
This  portion  of  the  safety  zone  will 
extend  2  miles  ahead.  1  mile  astern,  and 
to  either  side  of  an  LNG  vessel  to  the 
width  of  the  ship  channel  while 
transiting  between  the  sea  buoy  and  the 
facihty.  Meeting,  crossing  or  overtaking 
situations  would  not  be  allowed  within 
the  safety  zone  unless  specifically 
authorized  by  the  COTP.  Advance 
notice  will  be  provided  via  Local  Notice 
to  Mariners  and/or  Broadcast  Notice  to 
Mariners  for  each  LNG  vessel  transit 
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The  USCG  Captan  of  die  Port  has 
determined  that  in  the  interesto  of  piil^ 
safety,  a  taiety  zone  should  be 
estabhshcd  io  tbe  iBchwtrial  Caaal 
Calcasieu  River,  acescent  to  the 
Tninkline  LNG  CMBpany  pnqMTty.  Thia 
safety  zone  i«  conaidered  iimtilBed  by 
reason  of  the  hazardous  circumstaoces 
and  conditions  involved  in  the  transfet 
and  storage  of  hquified  natural  gas.  No 
person  would  be  allowed  to  enter  the 
safety  zone  unless  authorized  by  the 
COTP  or  the  Commander,  Eighth  Coast 
Guard  District  No  person  would  be 
allowed  to  bring  or  cause  to  be  brought 
into  the  safety  zone  any  vehicle,  vessel, 
or  object  unless  authorized  by  the  COTP 
or  the  Commander,  Eighth  Coast  Guard 
District  No  person  would  be  allowed  to 
remain  in  the  safety  zone  or  allow  any 
vehicle,  vessel,  or  object  to  remain  in 
the  safety  zone  unless  authorized  by  the 
COTP  or  Commander.  Eighth  Coast 
Guiud  District.  Each  person  in  the  safety 
zone  who  had  notice  of  a  lawful  order  or 
direction  would  have  to  obey  the  order 
or  direction  of  the  COTP  or  Commander, 
Eighth  Coast  Guard  Diatrict.  or  his 
authorized  representative  issued  to 
carry  out  the  order. 

The  proposed  regulation  has  been 
reviewed  onder  the  provisions  of 
Executive  Order  12291  and  has  been 
determined  not  to  be  a  major  mle.  hi 
addition,  the  proposed  regolatibn  fs 
considered  to  be  non^igmfrcanf  in 
accordemce  writh  gofdeltnes  set  ont  m 
the  Policies  and  Procedures  for 
Simplification.  Analysis,  and  Review  of 
Regulations  (Dot  Order  ZWas  of  5-22- 
80).  An  economic  evahiation  of  the 
proposal  has  not  been  conducted  since 
its  impact  is  expected  to  be  minimal.  No 
vessels,  other  than  LNG  vessels,  wotfkl 
have  reason  to  be  at  the  facihty  and 
transiting  vessels  will  make  up  only  a 
small  parentage  of  the  total  trafBc.  la 
accordance  with  #605  (b)  of  the 
Regulatory  Flexibility  Act  (94  Stat  1M4) 
it  is  also  certified  that  these  rules,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  aoutll  entities. 

List  of  Subjects  io  33  CFR  Part  165 

Harbors.  Marine  safety,  Waterways. 

Proposed  Regulations 

In  consideration  of  the  above,  it  is 
proposed  that  Part  185  of  Title  33  of  the 
Code  of  Federal  Regulations  be 
amended  by  adduig  S  165.803,  to  read  as 
follows: 


extending  150  feet  oat  inla  the  faidnatrial 
Canal,  Calcasieu  River,  Lake  Chariea. 
LA,  alaag  the  thatebae  af  Ae  TrunkUae 
LNG  Conpaay's  w^ofreat  property. 
from  positioB  aO°0e'31.9"  N.,  9318'22.«" 
W.  to  &e  end  of  the  turning  basin  and  to 
include  an  area  50  feet  oat  from  any 
LNG  ship*  while  moored  to  the 
Trunkhne  LNG  facility. 

(b)  The  wat«i  witUn  Ae  foUowix^ 
boundaries  are  a  safety  zone  while  a 
non-gas  bteiMG  vessel  is  transitiag 
withiB  the  Calcasieu  River  ship  channel 
and  between  buoy  "CC"  and  the 
Tnmkline  LNG  fadhty:  The  area  2  niles 
ahead.  1  mile  astern,  and  to  either  side 
of  an  LNG  vessel  to  the  width  of  the 
ship  channel.  Meeting,  crossing,  or 
overtaking  sitaations  are  not  permitted 
withia  the  safety  zone  unless 
specifically  authorized  by  the  USCG 
Captain  of  the  Port 

(c)  Notice  of  transiting  LNG  vessels 
will  be  provided  by  Broadcast  and/or 
Local  Notice  to  Mariners. 

(92  Stat  1475. 1477  (33  U.S.C  1225. 1231  J;  49 
CFR  1.46  fD}) 

Dated:  April  28, 1962. 
1. 1.  Wicks. 

Captain,  US.  Coast  Guard,  Captain  of  the 
Port,  Port  Arfflur,  Texas. 

|FR  Doc  82-13074  Kled  S-12-*!;  8:45  am] 
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§1«&SQ» 

IndustiielGanalkl 
CtiadaarUL 

(a)  The  anlewwittop  tha  faUowiag 
boundaries  aia  a  »a^^  Booe:  The  acaa 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

(OPP  260043] 

Crop  Grouping;  Proposed  Ameftdment 
to  Tests  on  tfw  Amount  of  Residue 
RemaMng  In  Minor  Crops 

agency:  Environmental  Protectiaa 
Agency  [EPA). 

ACTION:  Proposed  rule. 

summary:  This  amendment  proposes  a 
revision  pursuant  to  provisions  of  the 
Federal  Food.  Drug  and  Cosmetic  Act 
(FFDCA)  of  the  Crop  Group  Regulations 
contained  in  40  CFR  180.34(f)  to  allow 
for  more  extensive  use  of  group 
tolerances  for  related  crops.  This 
amendment  is  proposed  en  the  grounds 
that  such  changes  will  allow  for 
regalatory  relief  by  minimi  ring  the 
burden  of  establiahiog  telerances  fa- 
pesticide  tesiduaa  in/oo  minor  crops. 
The  proposed  rule  sets  forth  the 
definitions  of  tha  ao^  groups  involved 
and  the  proceduras  celevant  to 
establishmantof  g^up  toleiaaces. 
DATt:  CoBfaaataaust  be  teeeitedaB  or 
before  tu^  12,1882. 


:  Writtea  cammaals  fiyraH 
bear  the  document  control  annber 
[OPP-2e0043]  and  should  be  subaiitted 
to:  Document  Control  OfBca  (TS-TO^ 
Office  of  Pesticides  and  Toxic 
Substances.  Rsl  E-401,  Eavinmmental 
Protection  Agency,  401  M  St.  SW.. 
Washington,  D.C  2046a 

The  public  record  8upp<»tiag  this 
action,  including  corameats,  will  be 
available  for  public  inspection  in  Rm.  E- 
107  at  the  above  address  from  8:00  ajn. 
to  4K)0  p.m.  Monday  through  Friday, 
excluding  legal  holidays. 

FOR  RmiMOt  INTfWMATIOII  COMTACC 

Charles  L.  Trichilo;  Hazanl  Evaluatioa 
Division  (TS-^60).  Office  of  Pesticide 
Prograns,  Environmental  Protection 
Agaacy,  Rm.  8ia  CM#2, 1821  Jefferson 
Davis  hfighway,  ArUagton,  VA  ^''tP',. 
(703-567-7324). 

SUPKCMCHTARV  INRNIMATKNr  This 

amendment  is  being  preponed  undCT 
section  408(c)  of  the  FFDCA  and  revises 
40  CFR  UOLMfe).  M  is  bemg  proposed  as 
part  of  EPA's  p^icy  for  ianplementii^ 
the  provisions  of  tlie  Minor  Use 
Amendments  to  the  Federal  insecticide. 
Funjgiade.  and  Rodentiode  Act  of  ISTS. 
(FTFVA)  sectsoB  34c)(2);  »d  as  part  of 
the  EPA's  efiertB  ob  regaktory  relieL 

Background 

The  coecep4  of  atikzkig  crop  ^oupiag 
to  estiaiate  maximuoi  pesticide  residues 
on  each  cooMBodity  mthin  a  ^oup  of 
related  commodities  has  been  used  at 
least  since  December  6, 19B2  (27  FR 
12100].  These  crop  groupings  were 
significantly  saodified  when  tolerances 
for  negligiUe  residues  were  initiated  in 
the  Federal  Register  of  April  5. 1967  (32 
FR  6050)  and  periodically  updated  to 
include  aew  crops.  There  are  presently 
14  groups  listed  in  40  CFR  18a34(f). 

On  October  13. 1972.  the  Agency 
initiated  a  project  (EPA  Contract  No.  68- 
01-0774)  to  explore  the  possibihty  of 
further  expanding  the  concept  of  crop 
grouping.  The  major  '•prgmmfadstiona 
fit)m  this  effort  were  received  in  a  final 
report  to  the  Agency  on  May  30, 11173. 
Those  recommenda  tions  were  as 
foHows: 

1.  To  aaiMttBce  the  conc^  of  group 
tolerances  in  the  Federal  gnfistsr  as  a 
statement  of  policy. 

2.  To  request  agricakaTal  chorical 
fims  to  (a)  review  tha  andtiple 
tolerance  level  crops  and  (b)  cxaaiine  aH 
pesticide  chemicals  by  ^oops  to 
determine  «dsting  groap  totsrances. 

3.  To  consUer  developiiy  critoia  tm 
minor  uses  and  minor  crapes 

4.  To  asBome  a  leadenidy  Mile  la 
devekping  hdarnatianal  | 
residue  toll 
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5.  To  begin  recodification  of  pesticide 
tolerance  regulations. 

A  study  of  a  crop  grouping  system 
which  followed  the  general  concepts 
used  in  the  report  submitted  to  the 
Agency  was  prepared  for  the  Food  and 
Agriculture  Organization  of  the  United 
Nations  (ESN  0107-75-06).  This  crop 
grouping  system  was  included  in  the 
Guide  to  Codex  Maximum  limits  for 
Pesticide  Residues,  as  published  by  the 
Food  and  Agrictdtiu*  Organization, 
Rome.  1978. 

In  December  of  1975.  the  Agency 
requested  the  Environmental  Health 
Advisory  Committee  of  the  Agency's 
Science  Advisory  Board  (SAB)  to 
provide  advice  on  some  aspects  of  the 
Agency's  Tolerance  Setting  System.  One 
aspect  addressed  was  the  issue  of 
expanding  the  practice  of  crop  grouping. 
The  SAB  replied  in  part  that  if  certain 
conditions  are  met  the  concept  of  crop 
grouping  has  merit.  The  conditions 
specified  by  the  SAB  were  that  crops  be 
grouped  on  the  basis  of  similar  features 
such  as  surface  to  weight  ratio,  plant 
metabolism,  cultural  practice,  climate 
and  geography.  Moreover,  the  pesticide 
use  should  be  substantially  simitar  for 
all  crops  in  the  grouping.  The  SAB  also 
indicated  that  information  on  whether 
crops  can  be  grouped  should  include  (1) 
an  explanation  of  the  formulas  used  in 
extrapolating  from  observed  pestidde 
residue  data  on  one  crop  to  estimated 
residue  on  another  crop,  (2)  a 
description  of  the  data  base  supporting 
the  use  of  particular  extrapolation 
formulas,  (3)  a  description  of  the 
minimum  amount  of  data  required  on 
crops  within  a  group  and  (4)  the 
rationale  for  the  data  base.  The  Agency 
has  not  chosen  to  develop  formulaa  to 
be  used  in  extrapolating  data  from  one 
crop  to  another,  since  the  crop  grouping 
concept  leads  to  an  estimate  of  the 
maximum  level  of  residue  that  could 
occur  on  any  crop  within  the  group. 
Thus  with  the  group  concept  there  is  no 
estimation  of  residue  levels  on 
indivudual  crops  within  the  group.  The 
minimum  data  base  required  for  a  group 
tolerance  consists  of  residue  data  on  all 
of  the  representative  commodities  for  a 
group.  The  representative  commodities 
were  chosen  based  on  two  criteria:  (1) 
The  likeUhood  of  a  crop  having  the 
highest  residue  of  any  crop  In  the  group 
and  (2)  the  most  economically  important 
crops  in  the  group.  For  example,  in  the 
group  citrus,  the  representative 
commodity  lemon,  because  of  its  high 
surface  to  weight  ratio,  meets  the  firat 
criterion  for  a  crop  likely  to  have  the 
hi^est  residue  within  the  dtrus  frwtp, 
while  sweet  orange  and  grapefruit  meet 


the  second  criterion  for  economically 
important  crops. 

Many  miscellaneous  or  unique  crops 
were  not  included  in  this  crop  grouping 
scheme,  since  these  crops  are  not 
similar  to  other  crops  in  growth  habit 
cultural  characteristics,  or  botanical 
relationships.  In  addition,  if  these  crops 
were  not  excluded,  they  would  have  to 
be  included  in  the  list  of  representative 
crops  for  their  respective  group.  By 
increasing  the  number  of  representative 
crops,  the  utility  of  a  group  is  decreased 
because  residue  data  on  more  crops  will 
be  needed  before  a  group  tolerance  can 
be  granted.  Thus  it  is  more  appropriate 
to  establish  individual  rather  than  group 
tolerances  for  commodities  such  as  the 
following:  Asparagus,  avocado,  banana, 
figs,  globe  artichoke,  hops,  kiwi  fruit 
mango,  mushroooms,  olu'a.  papaya, 
pawpaw,  peanuts,  persimmon, 
pineapples,  watercress  and  water 
chestnut. 

Retroactive  implementation  of  this 
new  crop  grouping  scheme  could  create 
tolerances  for  crops  not  currentiy 
included  in  existing  9  180.34(f)  groups, 
and  revoke  tolerances  for  crops  included 
in  the  existing  {  180.34(f)  groups  but  not 
in  the  proposed  groups.  To  avoid 
adverse  impacts  on  affected  parties  and 
to  achieve  a  systematic  changeover  from 
the  existing  groups  to  the  proposed 
groups,  all  group  tolerances  currentiy  in 
e^ect  will  remain  unchanged.  These 
existing  group  tolerances  will  remain  in 
effect  for  those  crops  Included  in  the 
crop  groups  definitions  prior  to 
publication  of  this  notice.  These  existing 
group  tolerances  will  be  changed  to 
group  tolerances  under  the  proposed 
groupings,  when  finalized,  as  part  of  the 
Agency's  tolerance  reassessment  phase 
of  the  Registration  Standards  Program. 
Under  the  Agency's  Registration 
Standards  Program,  all  existing 
tolerances  for  pesticides  used  on  food  or 
feed  crops  are  examined  to  determine  If 
they  are  still  appropriate  in  light  of  new 
scientific  data  and  after  extensions  of 
use  granted  since  the  tolerance  was 
established. 

A  "Report  of  the  Task  Group  for 
Pesticide  Tolerance  Grouping" 
submitted  to  the  Agency  on  October  17, 
1978,  also  endorsed  the  concept  of  crop 
grouping.  This  report  was  authored  by  a 
special  task  force  formed  at  the  request 
of  the  Working  Group  on  Registration/ 
Classification  of  the  State-Federal 
FIFRA  Implementation  Advisory 
Committee. 

In  addition,  the  Agency  Issued  a 
Minor  Use  Policy  Statement  and  request 
for  information  In  the  Federal  Register  of 
March  5, 1979,  (44  PR  12097)  in  response 
to  the  KUnor  Use  Amendments  to  the 


Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  of  1978  (7  U.S.C.  138  et 
seq.;  Pub.  L  95-396;  92  Stat  642).  As  part 
of  this  poHcy  statement  the  Agency 
indicated  that  the  system  of  crop 
grouping  would  be  expanded  in  an  effort 
to  minimize  the  minor  use  registration 
and  tolerance  data  requirements. 
Thus  the  Agency  is  taking  the 
initiative  in  fiuther  expanding  the  crop 
grouping  system  to  allow  for 
establishing  finite  tolerances  for  similar 
crops  within  a  group  when  tolerances 
have  been  estabUshed  or  proposed  for 
certain  representative  crops  of  the 
group.  The  Agency  will  expand  to  group 
tolerances,  as  part  of  the  development  of 
a  Registration  Standard.  The 
implementation  of  this  amendment  to 
the  regulations  will  provide  for 
regulatory  relief  by  reducing  the  amount 
of  data  that  must  be  generated  by 
industry.  It  will  also  reduce  the 
paperwork  burden  on  industry  and  EPA 
by  reducing  the  number  of  petitions  for 
tolerance. 

Classification  Review  Status 

Under  Executive  order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement,  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not 
classified  as  a  major  regulation  because 
it  will  not  cause  an  annual  effect  of  $100 
million  or  more  on  the  economjr;  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  U.S.  enterprises  to  compete 
with  foreign  based  enterprises. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review,  as  required  by  Executive  order 
12291.  Any  comments  from  QMB  to  EPA 
and  any  EPA  responses  to  those 
comments  are  available  for  public 
inspection  at  the  address  given 
previously  for  inspection  of  public 
comments. 

Certification  Under  Regulatory 
Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (Pub.  L  9&-543.  94  Stat  1164.  5 
U.S.C.  601-612),  all  "notice-and- 
comment"  rulemaking  which  is  proposed 
after  January  1. 1961,  must  be 
accompanied  by  a  regulatory  flexibility 
analysis,  or  by  a  certification  by  the 
Adn^strator  that  no  such  anal]P8is  Is 
necessary  because  the  proposed 
amendment  will  not  have  a  significant 
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economic  impact  on  a  substantial 
number  of  small  entities. 

Under  sees.  408  and  409  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  as 
amended  (21  U.S.C.  346A.  348),  the 
Agency  is  authorized  to  establish 
tolerance  levels,  exemptions  from  the 
requirements  for  a  tolerance,  or  food 
additive  levels,  for  pesticides  whose  use 
results  in  residues  on  food  or  feed.  The 
establishment  of  a  tolerance  or  an 
exemption  or  an  additive  level  allows  a 
pesticide  product  to  be  registered  for  a 
particular  use  resulting  in  residues  on 
food  or  feed.  This  generally  has  some 
beneficial  economic  impact  on  the 
producer,  distributor,  and  professional 
applicator  of  the  pesticide,  as  well  as  on 
the  ultimate  user  of  the  pesticide, 
usually  a  grower  or  food  processor,  who 
would  otherwise  not  be  able  to  sell 
crops  containing  residues  of  the 
pesticide/Tolerances  are  currently 
established  primarily  on  a  crop-by-crop 
basis.  Tliis  amendment  would  reduce 
the  burden  on  industry,  user  groups  or 
other  Federal  agencies  attempting  to 
establish  tolerances  for  minor  crops  by 
allowing  for  administrative 
establishment  of  tolerances  on  minor 
crops.  "Hiis  amendment  would  revise  the 
existing  crop  group  definitions  and 
allow  for  expanded  use  of  the  crop 
group  tolerance  concept. 

Accordingly,  1  hereby  certify  that  this 
regulation  will  not  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  this  regulation  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities. 
Pesticides  and  pests. 

(Sec.  408(e),  68  Stat.  514  (21  U.S.C.  34ea(e))) 

Dated:  April  23. 1982. 
Edwin  L  Johnson, 
Director,  Office  of  Pesticide  Programs. 

PART  180— TOLERANCES  AND 
EXEMPTIONS  FROM  TOLERANCES 
FOR  PESTICIDE  CHEMICALS  IN  OR  ON 
RAW  AGRICULTURAL  COMMODITIES 

Therefore,  it  is  proposed  that  40  CFR 
Part  180  be  amended  by  revising 
§  180.34  (f)  to  read  as  follows: 

§  180.34    Tests  on  tt>e  amount  of  residue 

»        *  '     •     '   *        • 

(f)(1)  Each  of  the  groups  included  in 
the  following  table  lists  raw  agricultural 
commodities  that  are  considered  to  be 
related  for  the  purposes  of  this 
paragraph.  When  there  is  an  established 
or  proposed  tolerance  for  all  of  the 


"  representative  commodities  for  a 
specific  group  of  related  commodities,  a 
tolerance  may  be  established  for  all 
commodities  in  the  group.  The 
representative  crops  are  given  as  an 
indication  of  the  mininnjtn  residue 
chemistry  data  base  acceptable  to  the 
Agency  for  the  purposes  of  establishing 
a  group  tolerance.  The  Agency  will  take 
a  flexible  approach  to  allow  for  group 
tolerances  when  data  on  suitable 
substitutes  for  the  representative  crops 
are  available  (e.g.,  limes  instead  of 
lemons). 

(2)  This  group  tolerance  may  be 
estabished  as  a  result  of: 

(i)  A  petition  from  a  person  who  has 
submitted  an  application  for  the 
registration  of  a  pesticide  under  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act 

(ii)  On  the  initiative  of  the 
Adniinistrator. 

(iii)  At  the  request  of  an  interested 
person. 

(3)  Since  a  group  tolerance  reflects 
maximum  residues  likely  to  occur  on  all 
individual  crops  within  a  group,  the 
proposed  or  registered  patiems  of  use 
for  all  crops  in  the  group  must  be  similar 
before  a  group  tolerance  is  established. 
The  pattern  of  use  consists  of  the 
amount  of  pesticide  applied,  the  number 
of  times  applied,  the  timing  of  the  first 
application,  the  interval  between 
applications,  and  the  interval  between 
the  last  application  and  harvest  The 
pattern  of  use  will  also  include  the  type 
and  method  of  application;  for  example, 
soil  or  foliar  application,  or  application 
by  ground  or  aerial  equipment 

(4)  When  the  crop  grouping  contains 
commodities  or  byproducts  that  are 
utilized  for  animeJ  feed,  a  tolerance  of 
exemption  from  tolerance  for  the 
pesticide  in  meat  milk,  poultry  and/or 
eggs  must  be  established  before  a 
tolerance  will  be  granted  for  the  group 
as  a  whole  if  the  pesticide  transfers  to 
meat,  milk,  poultry  and/or  eggs.  In  this 
case  the  representative  crops  include  all 
crops  in  the  group  that  could  be 
processed  such  that  residues  may 
concentrate  in  processed  food  and/or 
feed.  Processing  data  will  be  required 
prior  to  establishment  of  a  group 
tolerance,  and  food  additive  tolerances 
will  not  be  granted  on  a  group  basis. 

(5)  If  maximum  residues  (tolerances) 
for  the  representative  crops  vary  by 
more  than  a  factor  of  5  from  the 
maximum  value  observed  for  any  crop 
in  the  group,  a  group  tolerance  will 
ordinarily  not  be  established.  In  this 
case  individual  crop  tolerances,  rather 
than  group  tolerances,  will  normally  be 
established.  By  keeping  the  range  of 
residues  small,  the  Agency  intends  not 


to  alter  the  environmental  or  health 
benefits  of  the  present  program. 

(6)  Alternatively,  a  commodity  with  a 
residue  level  significantiy  higher  or 
lower  than  the  other  commodities  in  the 
group  may  be  excluded  from  the  group 
tolerance  (e.g.,  cereal  grains,  except 
com).  In  this  case  an  individual 
tolerance  at  the  appropriate  level  for  the 
unique  commodity  would  be  established 
if  necessary.  Residue  data  from  crops 
additional  to  those  representative  crops 
in  a  grouping  may  be  required  for 
systemic  pesticides. 

(7)  Commodities  not  listed  are  not 
considered  as  included  in  the  groups  for 
the  purposes  of  this  paragraph. 
Miscellaneous  commodities 
intentionally  not  included  in  any  group 
include  asparagus,  avocado,  banana, 
figs,  globe  artichoke,  hops,  kiwi  fruit 
mango,  mushrooms,  okrB,  papaya, 
pawpaw,  peanuts,  persimmon, 
pineapples,  water  chestnut  watercress. 
The  commodities  included  in  these 
groups  will  be  updated  periodically 
either  at  the  initiative  of  the  Agency  or 
at  the  request  of  an  interested  party. 
Persons  interested  in  updating  this 
section  of  the  CFR  should  contact  the 
Minor  Uses  Officer  of  the  Registration 
Division  of  the  Office  of  Pesticide 
Programs. 

(8)  Establishment  of  a  tolerance  does 
not  substitute  for  the  additional  need  to 
register  the  pesticide  under  a  companion 
law,  the  Federal  Insecticide,  Fungicide 
and  Rodenticide  Act  The  Registration 
Division  of  the  Office  of  Pesticide 
Programs  should  be  contacted 
concerning  procedures  for  registration  of 
new  uses  of  a  pesticide. 

Root  and  Tuber  Vegetables  Group 

Commodities.  Beet  {Beta  vulgaris); 
burdock,  edible  [Arctium  lappa);  carrot 
(Daucus  carota);  cassave.  bitter  or 
sweet,  [Manihot  spp.);  Celeriac  [Apium 
graveolens);  chayote  [Sechium  edule); 
chervil,  turnip-rooted  (Chaerophyllum 
bulbosum);  chicory  [Chichorium 
intybus);  dasheen  (taro)  [CoJocasia 
esculenta);  ginger  [Zingiber  officinale); 
ginseng  [Panax  quinquefolius);  goa  bean 
[Psophocarpus  tetragonolobus); 
horseradish  (Armoracia  rusticana); 
Japanese  artichoke  [Stachys  affinis); 
Jerusalem  artichoke  [Helianthus 
tuberosus);  parsnip  [Pastinaca  sativa); 
potato  [Solanum  tuberosum);  radish 
[Raphanus  satiovus);  rutabaga  [Brassica 
campestris  var.  napobrassica);  salsify, 
black  (Scorzonera  hispanica);  salsify, 
Spanish  [Scolymus  hispanica);  sugar 
beet  [Beta  vulgaris);  sweet  potato 
[Ipomoea  batatas)  turnip  [Brassica 
rapa);  yam  [Dioscorea  spp.);  yam  bean 
[Pachyrhizus  erosus). 
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Repreaentative  commodities.  Carrot, 
potato,  radish  and  sugar  beet. 

Leaves  of  Root  and  Tuber  Vegetablea 
(Human  Foods  or  Animal  Feeds)  Croup 

Commodities.  Beet  [Beta  vulgaris); 
burdock,  edible  (Arctium  lappa];  cairot 
[daucus  caiTota);  celeriac  (Apium 
graveolens):  cherviL  turnip-rooted 
(Chaerophyllum  buJbosum];  cJiicory 
[Cichorium  intybus);  dasheen  (taro) 
{CoJocaaia  escuJenta);  parsnip 
[Pastinaca  aativay,  radish  (Raphanus 
sativus];  rutabaga  [Bixaaica  campesti-is 
var.  aapobrassica);  salsify,  black 
(Scorxonera  hispanJca];  sugar  beet  [Beta 
vulgaris);  turnip  [Brassica  rapa). 

Representative  commodities.  Tomip 
and  sugar  beet 

Bulb  Vegetables  (Alliam  SSP.)  Groap 

Conunodities.  Garlic  [Allium 
ampeloprasum,  A.  sativum^  leek 
[Allium  ampeloprasimu  A.  porrum.  A. 
tricoccumf:  onion  [Allium  cepa.  A 
fistulosum)i  shallot  [Allium 
ascaJonicum). 

Representative  conunodities.  Onion 
(green  and  bulb)  and  one  other 
conuBodlty. 

Leafy  Vegetablet  (Except  Brassica 
Vegetablet)  Groap 

Commodities.  Amaranthus,  leafy 
[Amaranthus  giganticus\.  celery  [Apimn 
gmveolens);  celtuce  {Lactuca  sativay, 
ubervil  [Anthriscas  cerefoIivanY  corn 
salad  [ValerianeUa  oh'tsriay, 
chrysanthemum.  ediWe-leaTed 
[Chrysanthemum  coronariamy, 
chrysanthemum,  garland 
{ChrysanOwmum  spatiosumy,  dandelion 
[Taraxacum  officinaleY  dodc  [sorrel) 
[Rumex  ^tp.);  endive  [eeoaroie) 
[Cichorium  endivia);  garden  cress 
[Lepidiam  sativumy,  lettuce  [Lactuca 
sativay,  parsley  [Petroselinnm  crispumY 
rhubarb  [Rheum  rhaponticumy,  spinach 
[Spinacia  oleraceaY  spinach,  Chinese 
[Amaranthus  tricohr):  spinach,  Malabar 
[Basella  rubra):  spinach,  New  Zealand 
[Tetragonia  tetrv^noides,  T.  expansdy, 
Swiss  chard  [Beta  vulgaris  var.  delay, 
upland  cress  (yellow  rodcet,  winter 
cress)  [Barbarea  vulgaris). 

Representative  commodities.  Lettuce 
(head  and  leaf),  celery  and  spinach 
[Spinacia  oleracea). 

Brassica  (Cole)  Leafy  Vegetables  Group 

Commodities.  Brocooti  [B.  oleracea 
var.  italica,  B.  oleracea  var.  botrytHy, 
broccoli,  Chinese  [B.  oleracea  var. 
alboglabray,  broccoli  raab  (B. 
campestrisy,  Brussels  sprouts  [B. 
oleracea  rar.  gemmiferay  cabbage  [B. 
oleracea  var.  capitatay  cabbage. 
Chineve  [B.  pekiaensis,  B.  chinensi^ 
cabbage,  Savoy  [B.  olerooedy, 


cauliflower  {B.  oleracea  rar.  botrytis); 
coUard  [B.  oleracea  var  acephala);  kale 
[B.  oleracea  var.  acephahy  kohlrabi  [B. 
olearacea  rar.  gongylodesy.  mustard 
greens  [B.  jimceay  rape  greens  [B. 
napus). 

Representative  commodities.  Broccoli, 
cabbage  and  mustard  greens. 

Legume  Vegetables  (Succulent  or  Dried) 
Group 

Commodities.  Beans  [Phaseolus  spp.) 
(includes  adnki  beans,  field  beans, 
French  beans,  kidney  beans,  lima  beans, 
moth  beans,  mung  beans,  navy  beans, 
pinto  beans,  rice  beans,  runner  beans, 
snap  beans,  urd  beans,  wax  beans): 
broad  beans  (fava  beans)  ( Vicia  fabay, 
chickpeas  (garbann>)  (Cicer  arietimim); 
Chinese  long^Man  (asparagus  bean) 
[Vigna  unguiculata  subsp. 
sesquipedalisy  leatiia  [Leas  esculentay, 
peas  [Pisum  spp.)\  (includes  garden 
peas,  field  peas,  magu  peas);  peas, 
southern  [Vigna  spp.);  (includes  black- 
eyed  peas,  Crowdar  peaa,  cowpeaa. 
catjaog);  soybeans  [Glycine  max). 

Representative  commodities.  Beans 
[Phaseolus  sf4».y,  ooe  succulent  variety 
and  one  <kiad  variety).  Una  beans,  peas 
[Pisum  spp.;  one  succulent  variety  and 
one  dried  variety ).  and  soybeans. 

Foliage  of  Legume  Vegetables  Groap 

Commodities.  Plant  parts  of  any 
legiune  vegetable  included  in  the  group 
legume  vegetables  that  will  be  used  as 

animiil  feed. 

Representative  commodities.  Any 
variety  of  beans  [Phaseolus  vulgaris). 
field  peas  [Pisum  sativum)  and 
soybeans  [Glycine  max). 

Fruiting  Vegetabks  (Except  Cucurbits) 
Grmip 

Commoditiea.  Eggplant  [Solanum 
melongenay,  ground  cherry  [Physalis 
sp.y  pepinos  [Solanum  muricatumy, 
pepper  [Capsicum  annum.  C  frutescens) 
(includes  cWH  peppers,  sweet  peppers, 
bell  peppers,  pimentos);  tomatillo 
[Physalis  ixocarpa);  tomatoes 
[Lycopersicam  escalentum). 

Representative  commodities. 
Tomatoes  and  peppers. 

Fruiting  Vegetables  (Cucurbits)  Gro^t 

Commodities.  Balsam  pear  (bitter 
melon)  [Mormordica  charantia,  Af. 
balsaminay,  Chinese  waxgourd 
[Benicaaa  hisptday,  dtron  mekxi 
[Citrullus  hmatusy,  cucumber  [Cucumfs 
satirus);  ghetkiB  [Cacumis  anguriay, 
edible  gourds  [Ltrffa  acatangula,  L 
cylindrioa,  Lagenaria  spp.);  mebns, 
induding  hybrids  [Coctanis  meh) 
(indades  cnstaioupe,  casaba,  creusbaw. 
honejrdw  Belona,  huney  baUs,  mango 
meran.  ■nvkSBntHi.  i^nim  Btelovij^ 


pumpkai  [Cucurbita  spp..  C  pepoy, 
squash,  summer  [Cacurbita  pepo  rar. 
melopepo);  squa^.  winter  [Cucurbita 
moschata,  C.  maxima);  watermelon, 
including  hybrids  [Citrullus  lunatus). 

Representative  commodities. 
Cucumbers,  melons  (cantaloupes  or 
muskmelon),  and  summer  squash. 

Citrus  Fruits  (Citrus  Spp.,  Fortunella 
Spp.)  Group 

Commodities.  Calamondin  [C.  mitis); 
citrus  dtron  [C.  medJca);  dtrus  hybrids 
[Citrus  spp.};  grapefruit  [C.  paradisic 
kiunquats  [Fortunella  spp.);  lemon  (C 
limon,  C  jambhiri);  limes  (C 
aurantifolia];  mandarin  (tangerine)  (C 
reticulata};  orange,  sweet  [C  sinensis); 
orange,  sour  [C.  aurantiua};  pununeki 
(C.  maxima.  C.  graadis);  Satsuma 
mandarin  [C.  unshiu}. 

Representative  conunodities.  Svnet 
orange,  lemon  and  grapefruit. 

Pome  Fruits  Groap 

Commodities.  Apple  [AfaJas 
sytrestris);  crabapple  (AinAw  spp.y, 
loquat  [Eriobofrya  japonica);  pear 
[Pyras  commmusy,  pear,  oriental  [Pynm 
pyrifolidy,  quince  [Cydonia  oblonga). 

Representative  commodities.  Apple, 
crabapple  and  pear. 

Stone  Fhiits  Groap 

Commodities.  Ajnlcot  [Pnmus 
armeniaca};  cheny.  sour  [Pruaus 
cerasus);  cheny.  sweet  [Pruaus  avium}; 
nectarine  [Prunus  persica);  peach 
[Prunus  persica);  plum  and  prune 
[Prunus  domeatica  spp.y,  plum, 
Chickasaw  [Prunus  angu^folJa);  phun. 
Damson  [Pnmus  insidtia);  pium. 
Japanese  [Prunus  salidaa). 

Representative  commodities.  Apricot, 
sour  cherry,  peach  and  plums  [Prunus 
domestica  spp.);  fresh  prunes. 

Small  Fruits  and  Berries  Group 

Commodities.  Blackberry  [Rubus 
spp.y,  blueberry  [Vacdnimn  spp.y, 
boysenberry  [Rabvs  spp.):  cranberry 
[Vaccinium  mocrocaipon};  cranberry, 
highbush  [Vibarnmn  trihbam);  currant 
[Ribes  spp.);  dewberry  [Rubus  spp.); 
Elderberry  [Sambuca  i^pp.);  gooseberry 
[Ribes  spp.);  grape  [Vitis  spp.); 
huckleberry  [Gaylussacia  spp.); 
loganberry  [Rubaa  hyganobaixusy . 
mulberry  [Morus  spp.);  Raspberry,  black 
and  red  [Rubus  occidentalis,  Rubus 
strigoeusy,  Strawbeny  [Fragaria  spp.}; 
yoimgbary  [Rabus  oaaaias). 

nepi  vsentuts  re  cominointtes. 
Blackberry  or  other  Rabos  app., 
blueberry,  cranbeny  (VioocnuBin),  grape 
and  strawberry. 
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Cereal  Grains  Group 

Commodities.  Barley  [Hordeum  spp.); 
buckwheat  [Fagopynim  esculentum); 
com  [Zea  mays);  millet  proso  [Panicum 
miliaceum);  oats  (Avena  spp.);  millet, 
pearl  [Pennisetum  glaucum);  popcorn 
[Zea  mays  var.  everta);  rice  [Oryza 
sativa);  rye  [Secale  cereaie);  sorghum 
(milo)  [Sorghum  spp.);  teosinte 
[Enchlaena  spp.);  triticale  [Triticum- 
Seacale  hybrids);  wheat  [Triticum  spp.); 
wild  rice  [Zizania  aquatica). 

Representative  commodities.  Barley, 
com  (fresh  sweet  com  and  dried  field 
com),  rice,  sorghum  and  wheat. 

Forage,  Fodder  and  Straw  of  Cereal 
Grains  Group 

Commodities.  Forage,  fodder  and 
straw  of  all  commodities  included  in  the 
group  cereal  grains. 

Representative  commodities.  Barley, 
com,  sorghum  and  wheat. 

Grass  Forage,  Fodder,  and  Hay  Group 

Commodities.  Any  grass,  Gramineae 
Family,  (either  green  or  cured)  except 
those  included  in  the  group  cereal 
grains,  that  will  be  fed  to  or  grazed  by 
livestock,  all  pasture  and  range  grasses 
and  grasses  grown  for  hay  or  silage. 

Representative  commodities. 
Bermuda  grass,  blue  grass  and  brome- 
grass  or  fescue. 

Non-Grass  Animal  Feeds  (Forage. 
Fodder,  Straw  and  Hay)  Group 

Commodities.  Alfalfa  [Medicago  spp.); 
clover  [Trifolium  spp.,  Melilotus  spp.); 
lespedeza  [Isspedeza  spp.);  Lupine 
[Lupinus  spp.);  sainfoin  [Onobrychis 
viciaefolia);  trefoil  [Lotus  spp.);  vetch 
[Vicia  spp.);  vetch,  crown  [Coronilla 
varia);  vetch,  milk  [Astragalus  spp.). 

Representative  commodities.  Alfalfa 
and  clover  [Trifolium  spp.) 

Tree  Nuts  Group 

Commodities.  Almond  [Prunus 
amygdalus);  beech  nut  [Fagus  spp.); 
Brazil  nut  [Bertholletia  excelsa);  butter 
nut  [Juglans  cinerea);  cashew 
[Anacardium  occidentale);  chestnut 
[Castanea  spp.);  chinquapin  [Castanea 
pumila);  filbert  [hazelnut)  [Corylus  spp.); 
hickory  nut  [Carya  spp.);  Japanese 
horsechestnut  [Aesculis  turbinate); 
Macadamia  nut  (bush  nut)  [Macadamia 
spp.);  pecan  [Carya  illinoensis);  wabiut, 
black,  English  (Persian)  [Juglans  spp.). 

Representative  commodities.  Almond, 
pecan  and  English  walnut. 

Herbs  and  Spices  Group 

Commodities.  Anise  [Pimpinella 
anisum);  balm  [Melissa  officinalis); 
basil  [Ocimum  basilicum);  borage 
[Borago  officinalis);  bumet 
[Sanquisarba  minor);  camomile 


[Anthemis  nobilis);  caraway  [Canim 
carvi);  catnip  [Nepeta  cataria);  chives 
[Allium  schoenoprasum);  clary  [Salvia 
sclarea);  coriander  [Coriander  sativum}", 
costmary  [Chrysanthemum  balsamita); 
curry  [Murraya  koenigii);  dill  [Anethum 
graveolens);  fennel  [Foeniculum 
vulgare);  fenugreek  [Trigonella  foenum- 
graecum);  horehound  [Marrubium 
vulgare);  hyssop  [Hyssopus  officinalis]; 
marigold  [Calendula  officinalis); 
majoram.  sweet  (Oregano)  [Origanum 
majorana);  majoram,  wild  [Origanum 
vulgare);  nasturtium  [Tropaeolum 
majus);  pennyroyal  [Mentha  pulegiumf, 
rosemary  [Rosmarinus  officinalis);  rue 
[Ruta  graveolens);  sage  [Salvia 
officinalis);  savory,  summer  and  winter 
[Satureja  spp.);  sweet  bay  [Launis 
nobilis);  tansy  [Tanacetum  vulgare); 
tarragon  [Artemesia  draculunculus); 
thyme  [Thymus  spp.);  wintergreen 
[Gaultheria  procumbens);  woodruff 
[Galium  odoreta);  wormwood 
[Artemesia  absinthium). 

Representative  commodities.  BasiL 
chives,  dill,  marjoram  and  sage. 

|FR  Doc.  82-12904  Piled  6-12-82: 8:46  am| 
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40  CFR  Part  228 
[WH-FRL-209S-51 

Ocean  Dumping;  Proposed 
Designation  of  Sit* 

Correction 

In  FR  Doc.  82-11524.  appearing  at 
page  18155.  in  the  issue  of  Wednesday. 
April  28. 1982,  make  the  following 
change: 

On  page  18157,  in  the  first  column, 
after  the  "Dated"  line,  add  the  following 
signature: 

Frederic  A.  Bdsoess,  Jr^ 
Assistant  Administrator  for  Water. 

BILUIM  COOC  1S06-01-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  531 

[Docket  Na  LVM  82^1;  Notice  1  ] 

Passenger  Autombbiie  Fuel  Economy 
Standards 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Proposed  rule. 

summary:  This  notice  is  being  issued  in 
response  to  petitions  by  Aston  Martin 
Lagonda,  Ltd.  (Aston  Martin),  Avanti 
Motor  Corporation  (Avanti),  Checker 


Motors  Corporation  (Checker), 
Excalibur  Automobile  Corporaticm 
(Excalibur),  and  Rolls-Royce  Motors. 
Ltd.  (Rolls-Royce),  requesting  that  they 
be  exempted  from  the  generally 
applicable  average  fuel  economy 
standards  for  model  year  1981-1985 
cars,  and  that  lower  altemative 
standards  be  established  for  these 
companies.  The  Motor  Vehicle  | 

Information  and  Cost  Savings  Act  i 

provides  for  exemptions  under  certain     | 
conditions  for  low  volume  ' 

manufacturers  of  passenger 
automobiles.  This  notice  proposes  that 
the  exemptions  be  granted  and  that 
altemative  standards  be  established. 

DATE:  Comments  on  this  notice  must  be 
received  on  or  before  June' 28, 1982. 

ADDRESS:  Comments  on  this  notice  must 
refer  to  the  docket  and  notice  number 
and  should  be  submitted  to:  Docket 
Section,  National  Highway  Traffic 
Safety  Administration,  Room  5109, 400 
Seventh  Street,  S.W.,  Washington.  D.Q 
20590.  (Docket  hours  are  bom  8  a.m.  to  4 
p.m.,  Monday  through  Friday.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L  Strombotne,  Office  of 
Automotive  Fuel  Economy  Standards, 
National  Highway  Traffic  Safety 
Administration,  Washington,  D.C  20590 
(202-426-2817). 

SUPPLEMENTARY  INFORMATION:  Section 

502(a)(1)  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  as 
amended  (the  Act)  specified  average 
fuel  economy  standards  which  must  be 
met  by  all  manufacturers  of  passenger 
cars.  These  average  fuel  economy 
standards  are  18.0  mpg  in  the  1978 
model  year,  19.0  mpg  in  the  1979  model 
year,  20.0  mpg  in  the  1980  model  year, 
and  27.5  mpg  in  the  1985  model  year  and 
thereafter.  There  is  Jio  indication  in  the 
Act's  legislative  history  that  Congress 
ever  considered  the  particular  situation 
and  limited  capabilities  of  the  small 
manufactiu«rs  when  it  established  those 
generally  applicable  standards.  The  Act 
also  directed  this  agency  to  establish 
generally  apphcable  standards  for 
model  year  1981-1984  cars.  The  agency 
responded  to  that  direction  in  1977  when 
it  established  standards  of  22  mpg 
(model  year  1981),  24  mpg  (model  year 
1982),  26  mpg  (model  year  1983),  and  27J0 
mpg  (model  year  1984).  Like  Congress, 
the  agency  did  not  consider  the 
capabiUties  of  the  low  voliune 
manufacturers  in  setting  the  generally 
applicable  standards. 

To  avoid  the  inequity  of  subjecting  the 
small  manufacturers  to  these  standards 
and*making  them  subject  to  substantial 
civil  penalties  for  noncompliance. 
Congress  included  a  provision  in  Ae  Act 
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permitting  NHTSA  to  exeoipt  the  small 
manufacturers  &om  the  generally 
applicable  standard.  To  that  end. 
section  502(c)  of  the  Act  provides  that  a 
low  volume  manufacturer  of  passenger 
automobilea  may  be  exempted  from  the 
generally  applicable  average  fuel 
economy  standards  for  a  particular 
model  year  if  that  standard  is  more 
stringent  than  the  maximum  feasible 
average  fuel  economy  for  that 
manufacturer  and  if  the  NHTSA 
establishes  an  alternative  standard  for 
the  manufacturer  at  a  level  representing 
its  maximum  feasible  average  fuel 
economy  for  that  model  year. 

Under  the  Act  a  low  volume 
manufacturer  is  one  which  manufactures 
less  than  10,000  passenger  automobiles 
in  the  model  year  for  which  the 
exemption  is  sought  (the  affected  model 
year)  and  which  manufactured  less  than 
10.000  passenger  automobiles  in  the 
second  model  year  before  the  affected 
model  year.  The  production  of  each 
petitioner  is  well  below  that  maximum. 
In  fact  the  combined  annual  production 
of  all  low  volume  manufacturers  is  less 
than  10,000  passenger  automobiles. 
Further,  the  fuel  consumed  by  these 
vehicles  is  only  about  one-tenth  of  one 
percent  of  the  national  daily  fuel 
consumption  of  all  automobiles. 

In  exemption  proceedings  for  previous 
model  years,  some  commenters 
questioned  whether  Congress  intended 
the  agency  to  use  its  section  502(c) 
authority  to  exempt  luxury  cars  and 
sports  cars.  Tliis  question  was  resolved 
in  Center  for  Auto  Safety  v.  Clay  brook, 
627  F.  2d  346  (D.C.  Cir.  1980).  The  Court 
held  that  section  502(c)  gave  the  agency 
discretion  to  exempt  any  low  volume 
manufacturer,  including  the 
manufacturer  of  luxury  or  sports  cars,  if 
the  manufacturer  adequately 
demonstrated  its  inability  to  meet  the 
generally  apphcable  standards. 
Nevertheless,  the  Court  suggested  that 
Congress  reexamine  the  exemption 
provision.  In  its  May  1980  report  on  the 
Auto  Fuel  Efficiency  Act  of  198a  the 
House  Interstate  and  Foreign  Commerce 
Committee  declined  the  Court's 
suggestion,  noting  that 

The  Court,  of  course,  did  not 
recognize  the  fact  that  under  various 
trade  agreements.  Congress  probably 
could  not  provide  an  exemption  for  a 
domestic  manufacturer,  while  failing  to 
provide  the  same  opportunity  for  a 
foreign  manufacturer. 

In  determining  maximum  feasible 
average  fuel  economy,  the  agency  is 
required  by  section  502(e)  of  the  Act  to 
consider 

(1)  Technological  feasibility: 

(2)  Economic  practicability: 


(3)  The  effect  ef  other  Federal  motor 
vehicle  standards  on  fuel  economy;  and 

(4)  The  need  of  the  Nation  to  conserve 
energy. 

Section  502(c)  of  the  Act  gives 
NHTSA  wide  latitude  in  deciding  how  to 
structure  alternative  standards.  The  Act 
expressly  mentions  three  ways  of 
'  establishing  those  standards:  (1)  By 
setting  a  separate  standard  for  each 
individual  exempted  manufactxu^r;  (2) 
By  dividing  the  autpmobiles  of  the 
exempted  ouunifacturers  into  classes, 
and  establishing  a  standard  for  each 
class:  or  (3)  By  following  the  example  of 
Congress  in  setting  the  generaUy 
applicable  standards  and  setting  a 
single  standard  for  all  exempted 
manufacturers. 

To  implement  ita  exemption  authority 
under  section  502(c),  NHTSA  issued  49 
CFR  Part  525,  Exemptions  From  Average 
Fuel  Economy  Standards,  in  July  1977. 
That  Part  specifies  that  manufacturers 
can  petition  for  an  exemption  for  three 
model  years  and  specifies  the  contents 
of  the  exemption  petitions.  In  setting 
alternative  standards  for  each  of  model 
years  1978-1980,  NHTSA  chose  to  issue 
a  separate  alternative  standard  for  each 
manufactiuer.  As  a  result  of  establishing 
separate  standards  for  each 
manufacturer  by  means  of  issuing 
separate  proposals  and  final  rules  for 
each  manufacturer,  the  process  of 
exempting  these  manufacturers  became 
very  burdensome.  The  17  alternative 
standards  established  for  model  years 
1978-1980  (5  for  1978.  6  for  1979  and  6  for 
1960)  were  estabhshed  by  means  of  11 
notices  of  proposed  rulemaking  and  11 
final  rules.  ^ 

As  a  result  of  its  experience  with  this 
disproportionate  amount  of  time  and 
effort  involved  in  exempting  these 
manufacturers,  NHTSA  asked  Congress 
in  1980  to  adopt  an  amendment 
altogether  exempting  low  volume 
manufacturers  from  the  average  fuel 
economy  standards.  While  Congress 
declined  to  exempt  the  low  volume 
manufactiirers  entirely,  it  did  amend  the 
Act  to  include  provisions  for  simplifying 
the  exemption  process  and  reducing  the 
burden  of  compliance  with  the 
alternative  standards.  These 
amendments,  as  well  as  other 
amendments  to  the  Act.  were  adopted  in 
the  Automobile  Fuel  Efficiency  Act  of 
1980  (the  1960  Act),  (Pub.  L  96-425.  94 
Stat.  1821) 

Since  the  amendments  have  not 
previously  been  applied  to  the  agency's 
fuel  economy  exemption  proceedings, 
the  agency  believes  it  is  useful  to 
discuss  die  effects  of  those  amendments 
by  reviewing  tfaem  and  their  legislative 
history  briefly.  The  Senate  accepted  the 
agency's  legislative  proposal  and 


adopted  an  amendment  giving  the  low 
volume  manufacturers  a  total  exemption 
from  all  fuel  economy  standards.  The 
House  did  not  go  so  far.  It  simply 
provided  that  a  manufacturer  could  elect 
to  consolidate  applications  for.  and 
administrative  determinations  regarding 
exemptions  and  alternative  standards 
for  two  or  more  of  model  years  1982- 
1984. 

The  conferees  struck  a  compromise 
between  the  Senate  and  House  ^ 
approaches.  The  1960  Act  not  only 
incorporates  the  House  provision,  but 
also  contains  several  other  provisions. 
First  it  provides  that  the  agency  "may 
grant  an  exemption  and  Set  an 
alternative  standard  or  standards  for  all 
model  years  covered  by"  an  exemption 
application.  With  respect  to  this 
provision,  the  conference  report  states: 

The  conferees  emphasize  that  in 
establishing  alternate  fuel  economy 
standards,  the  Secretary  of  Transportation 
may  establish  a  single  standard  for  the 
duration  of  the  exemption. 

As  explained  by  the  conference 
committee,  the  agency  understands  this 
provision  as  authorizing  the  agency  to 
adopt  the  same  level  of  standard  for 
each  of  model  years  1981-1985.  Under 
this  approach,  the  agency  would  be 
required  by  section  502(c)  to  set  the 
standards  at  a  level  which  is  feasible  for 
the  exempted  manufacturer  in  each  of 
the  five  years.  To  satisfy  the 
requirement,  the  level  of  the  standards 
would  have  to  be  equal  to  the 
manufacturer's  lowest  annual  average 
fuel  economy  during  the  five  year  period 
(e.g..  if  the  manufacturer's  maximtmi 
feasible  average  fuel  economy  for  1981- 
1985  were  20  mpg,  21  mpg,  22  mpg,  23 
mpg  and  24  mpg,  respectively,  the 
standard  for  each  year  must  be  set  at  20 
mgp).  As  explained  near  the  end  of  the 
preamble  in  the  section  entitled 
"Selection  of  the  type  and  level  of  the 
alternative  standards,"  the  agency  has 
tentatively  decided  not  to  exercise  the 
discretionary  authority  provided  by  this 
provision. 

Second,  the  1980  Act  also  addresses 
the  question  of  the  extent  of  information 
required  for  applications  covering  the 
1981-1985  period.  It  indicates  that  less 
information  is  required  regarding  model 
years  1962-1985  than  is  required 
regarding  model  year  1981.  The  policy  is 
appropriate  given  the  limited 
information  possessed  by  low  volume 
manufacturers  at  any  time  concerning 
events  more  than  one  year  in  the  future. 
Specifically,  the  1960  Act  provides: 

(a)ny  appHcatkm  filed  for  model  year  1961 
under  section  502(c)  *  *  *  before  the 
effective  data  of  this  Act  may  be  anrandad  by 
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the  applicant  to  make  the  election  *  *  *  (of 

consolidating  the  applications  and 
proceedings  for  two  or  more  model  years) 
*  *  *  and  have  such  application  apply  for  the 
model  years  covered  by  the  election. 
Additional  information  shall  not  be  required 
in  connection  with  such  application  for  the 
years  covered  by  the  election  except 
information  which  the  Secretary  of 
Transportation  may  specifically  request 

Low  volume  manufactuers  in  general. 
TTie  largest  of  these  manufacturers  is 
Checker  whose  annual  production  is 
projected  to  be  between  5,000-7.000 
cars.  The  next  largest  is  Rolls-Royce 
whose  projected  annual  U.S.  sales  are 
between  1,300-1.800  cars.  The  other 
three  petitioners  will  produce  about  300 
cars  eadi  for  sale  in  the  United  States 
each  year.  With  annual  sales  of  new 
cars  dipping  to  8.5  million  in  1981,  the 
total  sales  of  these  manufacturers  still 
represents  less  than  Vi  *  of  1  percent  of 
the  new  car  market. 

As  a  result  of  the  small  size  of  these 
manufactwers'  operations  and  the 
engineering  staffs  and  the  limited 
available  capital,  few  fuel  economy 
improvements  can  be  made. 
Additionally,  these  manufacturers  order 
many  of  their  parts  from  a  supplier. 
When  they  do  so,  they  must  order  a 
three  to  five  years'  supply  of  the  parts  to 
reach  the  minimum  volume  which  must 
be  ordered  from  a  particular  suppUer  or 
to  qualify  for  the  voltune  discounts 
offered  by  the  suppliers.  This  inventory 
of  parts  prevents  a  low  volume 
manufactiu-er  &om  making  any  quick 
fuel  economy  gains  by  ordering  different 
parts.  Further,  the  tooling  investments 
by  these  companies  for  a  model  change 
represent  a  far  higher  percentage  of  their 
earnings  than  tooling  investments  do  for 
larger  manufactiu^rs.  Thus,  the  low 
volume  manufacturers  need  longer 
model  runs  to  amortize  their 
investments  than  do  the  larger 
manufacturers. 

The  low  volume  manufacturers  can  be 
divided  into  two  groups.  One  consists  of^ 
those  which  buy  their  engines  and 
driveline  components  from  larger 
manufacturers  such  as  General  Motors 
and  simply  add  that  engine  and  drive 
train  to  their  vehicles.  The  other  consists 
of  those  who  desigta  and  build  their  own 
engines  and  drive  trains.  Those 
manufacturers  in  the  former  group 
include  Avanti,  Checker,  and  Excallbur, 
while  the  latter  group  consists  of  Aston 
Martin  and  Rolls-Royce.  The  fuel 
economy  of  the  former  group  is  higher 
than  that  of  the  latter  partially  because 
the  former  group  gains  the  advantage  of 
the  substantial  technical  expertise  of 
General  Motors  for  achieving  fuel 
economy  improvements  through  the  use 
of  improved  engines  and  drive  trains. 


Methodology  used  in  determining 
maximum  feasible  fuel  economy  levels. 
The  methodology  used  in  this  proposal 
represents  a  combination  of  the  two 
methodologies  used  in  past  rulemaking 
proceedings  for  setting  alternative  fuel 
economy  standards.  All  of  the  vehicles 
for  model  year  1981  have  already  been 
produced  and  many  of  those  for  the 
cujrrent  model  year  have  already  been 
produced.  EPA  fuel  economy  test  data 
are  available  to  show  the  exact 
measured  fuel  economy  of  the  1981 
models  of  each  of  these  manufacturers. 
For  this  model  year,  NHTSA  can  simply 
use  the  EPA  fuel  economy  values  as  a 
baseline  for  its  analysis,  to  show  the 
actual  fuel  economy  benefits  resulting 
from  applying  the  technology  used  by 
the  manufacturer.  To  this  baseline, 
NHTSA  must  add  the  projected  fuel 
economy  benefits  for  any  technology 
which  the  manufacturers  could  have 
included  in  their  vehicles,  but  did  not  do 
so. 

For  the  1982-1985  model  years,  the 
agency  used  regression  relations  to 
make  projections  of  potential  fuel 
economy  from  the  baseline  of  MY  1981 
fuel  eeonomy  ratings.  In  making  these 
projections,  NHTSA  used  the  1981 
model  year  vehicles  as  a  baseline,  since 
EPA  fuel  economy  data  exist  for  all  of 
the  manufacturers  for  that  model  year. 
The  agency  then  considered  whether 
there  are  any  technological  or  other 
improvements  that  would  be  feasible  for 
the  manufacturers,  whether  or  not  the 
manufacturers  actually  plan  to 
incorporate  those  technologies  in  the 
vehicles. 

In  discussing  the  levels  of  fuel 
economy  feasible  for  each  manufacturer, 
the  agency  has  not  included  the  effects 
of  emission  standards  on  fuel  economy. 
Those  effects  are  taken  into 
consideration  in  a  separate  section  later 
in  the  preamble. 

The  information  used  in  making  the 
tentative  determinations  about 
maximum  feasible  average  fuel  economy 
was  derived  from  the  petitions  of  the 
five  low  volume  manufacturers  for 
model  years  1981-1985  and  from  their 
petitions  and  associated  rulemaking 
notices  relating  to  previous  model  years. 

Technological  feasibility  and 
economic  practicability.  In  considering 
whether  the  petitioners  could  improve 
the  average  fuel  economy  of  their 
vehicles  for  the  1981-1985  model  years, 
NHTSA  examined  the  same  methods  for 
improving  average  fuel  economy  that  it 
examined  in  establishing  average  fuel 
economy  standards  for  1981-1984 
passei^er  automobiles  (42  FR  33534; 
June  30, 1977)  and  alternative  standards 
for  low  volume  manufactiffers  for  model 
years  197»-19ea  These  methods  were 


weight  reduction,  aerodynamic 
improvements,  engine  improvements. 

transmission  improvements,  drive  line 
improvements,  reduced  rolling 
resistance,  and  mix  shifts. 

For  the  purposes  of  this  analysis,  the 
agency  has  defined  "economic 
practicability"  to  mean  the  financial 
capability  of  a  manufacturer  to  improve 
its  average  fuel  economy  by  developing 
or  purchasing  components  for  its 
vehicles  whidi  offer  improved  fuel 
economy  for  those  vehicles  *vithin  the 
time  available  to  make  such  changes. 
The  tentative  results  of  this  analysis  are 
shown  below  for  eadi  of  the  five 
petitioning  manufacturers. 

Avanti 

Avanti  automobiles  use  the  body 
designed  by  Raymond  Loewy  for  the 
Studebaker  Avanti  in  die  early  igoo's. 
The  Avanti'  of  today  is  a  precise 
external  replica  of  that  now-classic 
sports  car.  Avanti  considers  its  image  to 
be  that  of  a  "family  sports  car",  and 
uses  the  same  engine  and  drive  train 
used  by  General  Motors  on  the 
Chevrolet  Corvette.  The  axle  ratio  for 
these  cars  is  also  identical  to  that  of  the 
Corvette. 

All  Avanti  vehicles  are  represented 
by  a  single  vehicle  configuration.  Thus, 
Avanti  needs  to  test  only  one  vehicle  to 
determine  its  corporate  average  fuel 
economy  since  that  value  equals  the  fuel 
economy  of  the  single  configuration. 
While  this  simplifies  the  fuel  economy 
and  emissions  testing  for  the  company, 
it  also  means  that  the  single 
configuration  must  be  certified  to 
comply  with  the  more  stringent 
California  emissions  standards  in  each 
model  year,  as  well  as  the  49-state 
emissions  standards. 

In  its  petition  for  exemption  for  the 
1981-1985  model  years,  Avanti  indicated 
that  it  was  unable  to  obtain  a  firm 
commitment  from  its  main  suppher. 
General  Motors,  regarding  the  exact 
specifications  or  availabiUty  of  engines 
and  drive  train  components  for  model 
years  1989-1985.  Avanti  therefore 
requested  that  an  alternative  standard 
be  established  for  it  at  \7J0  mpg  for  the 
period.  Avanti  indicated  that  it  could 
not  make  major  changes  in  its  vehicles 
primarily  because  of  its  current  financial 
position.  The  company's  net  worth  is 
about  $46a0D0  with  a  ciurent 
outstanding  debt  of  $422,000.  Avanti 
stated  in  its  petition  that  it  would  be 
unable  to  finance  any  engineering, 
design,  and  tooling  costs  to  improve 
further  the  fuel  economy  of  its  vehicles 
diuing  this  period,  and  that  any 
improvements  would  be  as  a  result  of 
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improvements  made  by  General  Motors 
in  components  purchased  by  Avanti. 

Avanti  did  indicate  that  there  would 
be  some  significant  differences  between 
the  vehicles  it  would  produce  during  this 
period  and  those  that  it  sold  in  the  1980 
model  year.  The  engine  size  was 
reduced  from  a  350  CID  V-8  to  a  305  CID 
V-8.  a  3-way  catalyst  was  substituted 
for  a  single  oxidation  catalyst,  and  the 
axle  ratio  was  reduced  from  3.07  to  2.72. 
Additionally,  the  1981-1985  Avantis  will 
use  a  4-8peed  automatic  transmission 
with  a  lockup  clutch,  instead  of  the  3- 
speed  automatic  transmission  on  the 
1980  models.  The  combined  effect  of 
these  changes  is  estimated  by  NHTSA 
to  result  in  an  estimated  fuel  economy  of 
18.2  mpg  for  these  vehicles  in  the 
affected  period.  This  fuel  economy  level 
will  be  used  as  a  baseline  to  determine 
Avanti's  maximum  feasible  average  fuel 
economy  for  the  1981-1985  period. 

Weight  reduction.  In  determining 
whether  Avanti  could  have  made  weight 
reductions  to  improve  fuel  economy  in 
this  period,  the  agency  has  considered 
two  options,  i.e.,  downsizing  and 
materials  substitution.  The  goal  of 
downsizing  is  to  reduce  the  exterior 
dimensions  of  the  automobile  without 
significantly  reducing  the  passenger  and 
luggage  volume  of  the  automobile. 
Avanti  is  severely  limited  in  its  ability 
to  make  design  changes  that  would 
modify  the  vehicle's  general  shape  and 
appearance  since  one  of  its  biggest 
selling  points  is  that  it  is  an  exact 
replica  of  a  now-classic  sports  car.  Any 
changes  in  this  appearance  could 
significantly  decrease  the  market  for 
these  automobiles.  Further,  the  Avanti 
has  a  fairly  heavy  frame  to  provide 
crash  protection  performance. 
Accordingly,  the  agency  has  tentatively 
concluded  that  achieving  weight 
reduction  by  making  design  changes 
would  not  be  practicable  for  Avanti 
during  the  1981-1085  model  years. 
(Wherever  the  agency  states  throughout 
this  notice  it  has  tentatively  concluded 
that  a  particular  change  would  not  be 
economically  practicable  or 
technologically  feasible,  the  agency 
means  that  the  change  would  not  have 
been  practicable  or  feasible  for  vehicles 
already  produced  and  would  not  be 
practicable  or  feasible  for  vehicles  yet 
to  be  produced.) 

"Materials  substitution",  the  other 
weight  reduction  option  indicated 
above,  refers  to  the  replacement  of 
currently  used  materials  by  lighter 
materials,  such  as  aluminum,  plastics, 
and  high  strength,  low  alloy  steels. 
Avanti  currently  uses  a  fiberglass  body, 
which  is  a  very  lightweight  materiaL 
Further,  the  4-seat  Avanti  has  die  same 


equivalent  test  weight  as  the  2-seat 
Chevrolet  Corvette.  Avanti  purchases  its 
engines  and  drive  trains  from  General 
Motors,  so  the  weight  of  these 
components  is  beyond  the  control  of 
Avanti.  After  a  consideration  of  these 
factors,  NHTSA  has  tentatively 
concluded  that  it  would  not  be 
technologically  feasible  and 
economically  practicable  for  Avanti  to 
reduce  the  weight  of  its  1981-1985 
automobiles. 

Aerodynamic  improvements.  The  EPA 
has  established  fuel  economy  test 
procedures  that  take  into  account  the 
aerodynamics  of  the  test  vehicle.  Under 
these  procedures,  each  test  vehicle  is 
assigned  a  dynamometer  road  load 
setting  which  reflects  the  vehicle's 
aerodynamic  drag  and  its  test  weight 
The  value  is  usually  assigned  by  use  of 
an  EPA  formula  which  results  in  what  ia 
commonly  referred  to  as  the  "book 
value".  When  calculated  in  this  manner, 
the  road  load  increases  to  the  extertt 
that  the  vehicle's  frontal  area  is  greater 
than  average  and  to  the  extent  that  the 
combined  area  of  all  equipment 
protruding  from  the  front  view  of  the 
vehicle  (e.g.,  exterior  rear  view  mirrors, 
radio  antennas,  etc.)  exceeds 
established  reference  values.  Test 
vehicles  are  also  given  a  higher  road 
load  setting  if  they  do  not  use  radial 
tires  which  are  more  fuel  efficient  than 
bias  ply  tires. 

The  EPA  also  permits  a  manufacturer, 
at  its  option,  to  use  an  alternative 
procedure  to  calculate  the  road  load 
setting  for  the  test  vehicle.  The 
alternative  procedure,  commonly 
referred  to  as  "coastdown",  measures 
the  aerodynamic  drag  of  the  entire 
vehicle.  Tliis  alternative  procedure 
generally  yields  a  lower  road  load 
setting  than  the  book  value  for  vehicles 
nvith  lower  than  average  frontal  area  for 
their  particular  weight  class. 

The  Avanti's  design  gives  it  a  very 
low  drag  coefficient  which  the  company 
exploited  by  using  the  coastdown 
procedure  in  the  1979-1980  model  years. 
Since  the  Avanti's  fuel  economy  is 
measured  by  General  Motors  along  with 
the  Corvette,  it  is  reasonable  to  assume 
that  General  Motors  will  continue  to  use 
the  coastdown  procedure  when 
measuring  1981-1985  fuel  economy. 
Additionally,  all  Avanti  automobiles 
will  have  radial  tires  as  standard 
equipment  in  each  of  these  model  years, 
so  its  road  load  setting  will  not  be 
increased.  Hence,  the  only  way  in  which 
Avanti  might  improve  its  fuel  economy 
by  reducing  aerodynamic  drag  and 
rolling  resistance  would  be  through 
design  changes  to  the  automobiles. 


As  explained  above  in  the  section 
titled  Weight  reduction,  one 
consequence  of  Avanti's  building  copies 
of  the  famous  Studebaker  sports  car  is 
that  the  company's  abihty  to  modify  the 
vehicle's  general  shape  and  appearance 
is  quite  limited.  Since  the  frontal  area  of 
the  car  is  already  well  below  average 
for  its  test  weight  class,  any  changes  to 
improve  the  aerodynamic  drag 
necessarily  involve  modifying  the  car's 
shape  and  appearance.  Small 
improvements  to  the  body  such  as  fit)nt 
air  dams  and  low  drag  mirrors  might 
conceivably  be  made.  However,  the 
benefits  of  those  changes  would  have  to 
be  verified  through  conducting  costly 
wind  tunnel  testing.  Accordingly, 
NHTSA  tentatively  concludes  that  it 
would  not  be  economically  practicable 
for  Avanti  to  improve  the  fuel  economy 
of  its  1981-1985  models  by  means  of 
aerodynamic  improvements. 

Engine  improvements.  This  agency 
has  also  considered  whether  Avanti 
could  further  improve  the  fuel  economy 
of  its  1981-1985  automobiles  by  using  a 
smaller  engine  or  an  alternative 
emission  control  system.  As  noted 
above,  Avanti  purchases  its  engines 
from  General  Motors  and  does  not  have 
the  engineering  or  production 
capabilities  to  design  and  build  its  own 
engine.  Therefore,  its  choice  of  engine  is 
limited  by  the  types  that  are  available 
from  other  manufacturers.  Avanti  has 
used  the  same  engine  as  the  Corvette 
since  the  mid-60's  and  currently  uses  the 
305  CID  V-8  engine  used  in  the  Corvette. 

Conceivably,  Avanti  could  use  a 
smaller  General  Motors  engine. 
However,  there  are  two  reasons  it  does 
not  plan  to  do  so.  First,  Avanti  beUeves 
that  its  automobiles  must  be  fairly  high 
performance  automobiles  in  order  to 
maintain  its  image  as  a  sports  car.  It  is 
therefore  reluctant  to  use  a  smaller 
engine  than  the  Corvette.  Since  the 
Avantis  have  the  same  curb  weight  as 
the  Corvette,  the  use  of  a  smaller  engine 
would  almost  certainly  give  the  Avantis 
lower  performance  than  the  Corvette, 
and  possibly  reduce  the  demand  for  its 
vehicles.  * 

Second,  Avanti's  automobiles  are 
tested  for  emissions  and  fuel  economy 
by  General  Motors  along  with  the 
Corvette.  If  Avanti  uses  a  different 
engine  than  the  Corvette  engine,  this 
testing  would  not  be  possible,  and 
Avanti  would  have  to  conduct  the  tests 
itself.  Since  EPA  certification  has  been 
previously  estimated  by  NHTSA  to  cost 
between  $80,000  and  $85,000,  Avanti 
would  be  xmder  a  substantial  financial 
strain  if  it  did  Its  own  testing.  After 
considering  these  factors,  NHTSA  has 
tentatively  determined  tiiat  it  would  not 


Federal  Register  /  Vol.  47,  No.  93  /  Thursday,  May  13.  1982  /  Proposed  Roles 


20643 


be  economically  practicable  for  Avanti 
to  use  a  smaller  engine  on  its  1981-1985 
automobiles. 

As  regards  the  emission  control 
system,  Avanti  has  indicated  that  it  will 
use  a  3-way  catalyst  on  its  1981-1985 
automobiles.  Tliis  system  represents  the 
current  state  of  the  art  with  respect  to 
controlling  emissions  with  a  minimal 
sacrifice  of  potential  fuel  economy. 
Accordingly,  NHTSA  has  tentatively 
concluded  that  it  would  not  be 
technologically  feasible  for  Avanti  to 
improve  its  fuel  economy  in  the  1981- 
1985  model  years  by  using  an  alternate 
emission  control  system. 

Transmission  improvements.  Avanti 
purchases  its  transmission  from  General 
Motors,  and  will  receive  a  4-speed 
automatic  transmission  with  a  lock-up 
clutch  in  the  torque  converter  during  the 
1981-1985  model  years.  In  the  final  rule 
establishing  generally  applicable 
average  fuel  economy  standards  for 
1981-1984  model  year  passenger  cars, 
NHTSA  Noted  that  the  use  of  this  type 
of  transmission  could  improve  fuel 
economy  as  much  as  10  percent  over  the 
levels  obtained  by  using  a  standard  3- 
speed  automatic  transmission.  Since 
Avanti  is  using  the  most  efficient  type  of 
automatic  transmission  ciurently 
available,  NHTSA  has  tentatively 
concluded  that  it  would  not  be 
technologically  feasible  for  Avanti  to 
improve  its  fuel  economy  as  a  result  of 
transmission  improvements. 

Reduction  of  rear  axle  ratio.  In  setting 
fuel  economy  standards  in  the  past,  the 
agency  has  noted  that  a  reduction  of  the 
rear  axle  ration  will  generally  result  not 
only  in  fuel  economy  improvements,  but 
also  in  a  decline  in  ^e  vehicle's 
perfonnance.  The  agency  has  also  noted 
that  when  these  fuel  economy  gains  can 
be  realized  by  reducing  the  rear  axle 
ratio,  they  can  be  implemented  very 
economically. 

As  noted  above,  the  rear  axle  ratio  to 
be  used  on  Avanti's  1981-1985 
automobiles  wrill  be  2.72:1,  a  reduction 
from  the  1980  ratio  of  3.07:1.  Avanti's 
ciurent  ratio  is  comparable  to  or  less 
than  that  used  for  other  high 
performance  cars.  In  NHTSA's  technical 
judgment,  it  would  not  be  feasible  for 
Avanti  to  further  reduce  its  rear  axle 
ratio  and  maintain  a  sports  car  image. 
As  already  noted,  maintaining  that 
image  is  deemed  a  significant  factor  for 
Avanti's  sales.  Because  of  this,  NHTSA 
tentatively  concludes  that  it  would  not 
be  economically  practicable  for  Avanti 
to  further  improve  the  fuel  economy  of 
its  1981-1985  models  be  redudng  the 
rear  axle  ratio. 

Mix  abifts.  The  tenn  "mix  shifts"  as 
used  in  prior  NHTSA  fuel  economy 
rulemakiag,  refers  to  a  manufacturer's 


decreasing  its  sales  of  its  lower  fuel 
economy  models  and  increasing  the 
sales  of  its  higher  fuel  economy  models. 
Since  Avanti  markets  only  one  model,  it 
is  unable  to  increase  its  average  fuel 
economy  through  the  use  of  mix  shifts. 

After  a  consideration  of  the  above 
factors,  NHTSA  has  tentatively 
determined  that  a  fuel  economy  level  of 
18.2  mpg  is  the  highest  fuel  economy 
level  that  woxild  be  technologically 
feasible  and  economically  practicable 
for  Avanti  in  each  of  model  years  1981- 
1985. 

Checkor 

According  to  Checker,  its  automobiles 
are  designed  to  serve  as  taxicabs,  which 
requires  those  automobiles  to  have  a 
large  passenger  carrying  area  and  large 
luggage  capacity.  Thus,  the  automobiles 
have,  in  Checker's  words,  "a  flat  floor  in 
the  rear  compartment,  chair-height 
seats,  larger  interior  volume  wiA  ample 
headroom,  and  large  door  openings  for 
ease  of  entry  and  exit"  The  Checker 
automobiles  have  either  six.  eight,  or 
nine  designated  seating  positions. 

In  addition  to  a  large  passenger  and 
cargo  carrying  capacity.  Checker  asserts 
that  its  automobiles  are  also  designed 
for  maximum  durability  and  ease  of 
maintenance.  As  examples  of  its  efforts 
to  ensure  low  maintenance  costs. 
Checker  cites  its  use  of  bolt-on  front  and 
rear  fenders,  interchangeble  aluminum 
biunpers  on  the  front  and  rear,  and  the 
same  vehicle  design  since  1956.  This 
constancy  of  design  has  permitted 
taxicab  fleet  owners  to  use  parts  from 
scrapped  vehicles  as  replacement  parts 
for  newer  Checkers. 

Checker  will  sell  four  different  vehicle 
configurations  during  the  1981-1985 
model  years.  All  models  will  be  certified 
to  the  more  stringent  California 
emissions  standards,  as  well  as  the  49- 
state  emission  standards,  so  that  they 
can  be  sold  in  any  of  the  50  states, 
according  to  the  demand.  The  first 
configuration  is  the  Checker  229  CID  V- 
6.  This  model  will  represent  the  bulk  of 
Checker's  sales  for  the  1981  model  year 
(about  3100  of  Checker's  total  sales  of 
3800),  but  production  of  this  model  will 
decline,  so  that  in  1985  it  will  represent 
only  500  units  in  Checker's  projected 
total  sales  of  690a 

The  second  model  will  be  the  267  CID 
V-8.  Production  of  this  model  will  also 
decline  from  565  units  in  1981  to  200  in 
1985.  The  &ird  model  has  a  350  CID 
diesel  V-8.  Production  of  this  model  will 
increase  from  105  units  in  1981  to  200 
units  in  1985.  One  problem  with 
increasing  production  of  this  model  is 
that  Checker  cannot  get  many  diesel 
engines  from  General  Motors  since  that 


company  gives  priority^o  Its  own 
divisions. 

The  fourth  model  will  be  an  aD  new, 
downsized  Checker  to  be  introduced  in 
the  1983  model  year.  This  model  will  be 
powered  by  a  new  General  Motors 
engine,  a  173  CID  V-6.  It  is  expected  to 
represent  most  of  Checker's  sales  by 
1985  (6000  out  of  6900).  Based  on  its 
projections  of  the  sales  of  each  of  these 
models.  Checker  estimated  its  average 
fuel  economy  as  follows: 
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NHTSA  will  use  these  projections  as  a 
baseline  to  determine  the  highest  fuel 
economy  level  that  is  technologically 
feasible  and  economically  practicable 
for  Checker. 

Weight  reduction.  As  noted  above. 
Checker  will  make  a  significant  wei^t 
reduction  to  its  best  selling  model 
through  its  introduction  of  the  new 
model  in  the  1983  model  year.  This 
weight  reduction  will  employ  both 
dovrasizing  and  materials  substitution, 
resulting  in  a  weight  reduction  of  750 
pounds.  In  the  face  of  this  significant 
weight  reduction,  the  major  question  to 
be  resolved  is  whether  this  weight 
reduction  could  be  accomplished  earlier 
than  the  1983  model  year. 

Checker  explained  that  its  limited 
resources  and  the  risks  inherent  in 
changing  its  basic  model  would  not 
permit  it  to  advance  its  timetable  for 
introduction  of  the  new  model.  Further, 
the  substantial  investment  of  money  and 
manpower  in  developing  the  new  model 
would  not  leave  it  any  unused  resources 
with  which  to  reduce  the  weight  of  the 
current  models  prior  to  the  introduction 
of  the  new  model  In  any  case,  the 
money  invested  in  reducing  the  weight 
of  the  current  model  would  be  ill-spent, 
according  to  Checker,  because  it  expects 
to  phase  the  now-current  model  out  of 
production  in  the  mid  to  late  80'8.  Given 
the  significant  investments  being  made 
by  Checker  to  reduce  its  vehicle  weight. 
NHTSA  has  tentatively  concluded  that 
any  further  weight  reduction  by  Checker 
would  not  be  economically  practicable 
for  tile  1981-1985  model  years. 

Aerodynamic  improvements.  Checker 
presumably  used  ^e  book  value  to 
determine  the  road  load  setting  for  its 
MY  1981-82  cars  and  will  continue  to 
use  it  for  its  current  model  cars  in  MY 
1983-85  since  the  frontal  area  of  these 
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vehicles  is  larger^an  average.  The  only 
way  to  reduce  the  aerodynamic  drag  of 
these  vehicles  would  be  to  redesign  their 
bodies.  For  the  same  reasons  explained 
above  (i.e..  the  investment  by  Checker  in 
its  1983  downsizing  program),  the 
agency  has  tentatively  concluded  that 
fuel  economy  gains  for  the  1981  and  1982 
Checker  automobiles  by  means  of 
aerodynamic  improvements  would  not 
be  economically  practicable. 

Checker  plans  to  use  the  coastdown 
test  to  determine  the  road  load  setting 
for  the  new  model  to  be  introduced  in 
model  year  1983  because  its  frontal  area 
will  be  below  average  for  its  weight 
class.  As  a  result  of  the  improved 
aerodynamic  shape,  and  the  use  of  the 
coastdown  procedure,  Checker 
estimates  that  its  road  load  setting  will 
decrease  from  the  14.6  used  for  its 
ciurent  basic  model  to  7.3.  This  50 
percent  reduction  in  road  load  setting 
will  occur  partly  as  a  result  of  the 
weight  reduction  and  partly  as  a  result 
of  the  improved  aerodynamics  of  the 
vehicle.  Further,  all  Checker  models  will 
be  equipped  with  radial  tires  for  the 
1981-1985  model  years,  rather  than  the 
bias  tires  used  prior  to  the  1981  model 
year.  This  means  that  no  increment  will 
be  added  to  the  road  load  setting  for  not 
using  radial  tires. 

After  considering  all  of  these  factors. 
NHTSA  has  tentatively  concluded  that 
no  further  fuel  economy  gains  as  a  result 
of  aerodynamic  Improvements  would  be 
technologically  feasible  and 
economically  practicable  for  Checker  for 
the  1981-1985  model  years. 

Engine  improvements.  NHTSA  has 
considered  whether  Checker  could  have 
made  further  fuel  economy  gains  by 
using  a  smaller  engine  or  an  alternative 
emission  control  system  on  its  1981-1985 
models.  As  regards  the  basic  Checker 
model  for  the  1981-1982  model  years,  the 
229  cm  V-6,  it  would  not  be  feasible,  in 
this  agency's  technical  judgment,  to  use 
a  smaller  V-6  engine  in  vehicles  with 
the  current  weight  (4.000  pounds).  If  a 
smaller  engine  were  used,  the  increased 
loading  on  the  engine  would  almost 
certainly  force  Checker  to  use  less  than 
optimal  timing  to  control  the  emissions, 
thereby  negating  any  potential  fuel 
economy  gain.  Additionally,  the 
acceleration  capabihties  of  a  smaller 
engine  in  a  car  that  is  the  size  of  a 
Checker  and  that  is  used  as  a  taxi  would 
almost  certainly  prove  unsatisfactory  to 
potential  purchasers. 

The  267  CID  V-8  engine  used  by 
Checker  in  its  8-cylinder  model  is  the 
smallest  8-cylinder  engine  made  by 
General  Motors,  the  engine  supplier  for 
Checker.  The  350  CDD  diesel  V-8  U  not 
the  smallest  diesel  engine  manufactured 
by  General  Motors.  It  is,  however,  the 


only  size  diesel  engine  which  General 
Motors  makes  available  to  Checker, 
and.  therefore,  no  change  is  possible  for 
Checker. 

Finally,  the  173  CID  V-6  engine  which 
Checker  will  use  on  its  new  basic  model 
beginning  in  1983  represents  a 
significantly  smaller  engine  than 
Checker  has  ever  used  on  its 
automobiles.  Given  the  stated  desire  of 
Checker  for  durability  and  the  need  for 
its  vehicles  to  carry  heavy  loads,  the 
agency  cannot  say  that  a  four-cylinder 
engine  could  be  used  to  further  improve 
the  fuel  economy  of  these  vehicles.  An 
overloaded  engine  in  a  Checker  covid 
actually  decrease  fuel  economy  and 
shorten  the  engine's  life.  After 
considering  each  of  these  engine  sizes. 
NHTSA  has  tentatively  concluded  that  it 
would  not  be  technologically  feasible 
and  economically  practicable  for 
Checker  to  use  a  smaller  engine  on  its 
1981-1985  vehicles. 

Regarding  the  emission  control 
system.  Checker  will  use  a  3-way 
catalyst  on  its  1981-1985  vehicles.  Since 
this  represents  the  current  state  of  the 
art,  NHTSA  has  tentatively  concluded 
that  no  fuel  economy  improvements 
would  be  possible  for  Checker  by  using 
a  more  efBcient  emission  control 
system. 

Tranamiasion  improvements.  As 
previously  noted.  Checker  purchases  its 
transmissions  from  General  Motors. 
Checker  plams  to  continue  to  use  the  GM 
THM-400  automatic  transmission  on  its 
current  larger  models.  This  is  a  heavy 
duty  transmission  with  three  speeds, 
and  is  not  available  with  a  lock-up 
clutch.  This  is  not  the  most  fuel-efficient 
transmission  which  could  be  used  by 
Checker. 

However,  Checker  stated  that  it  will 
not  switch  to  a  more  fuel-efficient 
transmission  for  their  current  larger 
cars  because  of  their  concern  about  the 
durability  of  the  available,  smaller 
transmissions.  Checker  stated  that 
durability  is  one  of  the  most  important 
features  of  its  vehicles  for  marketing 
purposes.  Use  of  a  lighter  duty 
transmission  in  a  heavy  vehicle  such  as 
the  large  body  Checker  could  adversely 
aiffect  the  durability  of  the  vehicle. 
Further,  General  Motors  has  no  plans  to 
add  a  lockup  clutch  to  the  THM-400 
transmission  since  the  company  will  not 
use  this  transmission  in  its  downsized 
cars  of  the  future.  Given  the  particular 
duty  cycle  of  the  transmission  of  a  car 
being  used  In  taxi  service,  NHTSA  has 
tentatively  concluded  that  it  would  not 
be  economically  practicable  for  Checker 
to  improve  the  fuel  economy  of  its  larger 
1981-1985  vehicles  by  using  a  more  fuel- 
efficient  transmission.  The  downsized 
Checker  model  to  be  Introduced  in  MY 


1963  will  use  a  4-speed  transmission 
with  a  lockup  clutch.  Since  this  is  the 
most  fuel-efficient  type  of  automatic 
transmission,  NHTSA  tentatively 
concludes  that  it  would  not  be 
technologically  feasible  for  Checker  to 
improve  the  fuel  economy  of  that  new 
model  by  using  a  more  efficient 
transmission. 

Reduction  of  rear  axle  ratio. 
Checker's  current  models  use  a  rear  axle 
ratio  of  2.72:1.  The  use  of  a  lower  ratio 
does  not  appear  feasible  for  these 
vehicles  since  the  inertia  weight  is  hi^ 
and  the  engine  displacement  is 
relatively  low.  A  lower  axle  ratio  would 
give  the  vehicles  lower  acceleration 
capabilities  and  probably  increase 
exhaust  gas  emissions  because  of  higher 
engine  loading.  Additionally,  Checker 
purchases  the  axle  gear  assembly  from 
Dana  Corporation,  who  manufactures 
the  assembly  for  Ford  Motor  Company. 
By  purchasing  an  assembly  also 
purchased  by  Ford,  Checkerpays  less 
for  the  assembly  than  it  vio^A  pay  if  it 
had  a  special  assembly  manufactured 
for  it  Based  on  these  factors.  NHTSA 
has  tentatively  concluded  that  it  would 
not  be  technologically  feasible  and 
economically  practicable  for  Checker  to 
Improve  its  1981-1985  fuel  economy  by 
using  a  lower  rear  axle  ratio  for  its 
larger  models. 

Checker  will  use  an  axle  ratio  of  2.84 
on  its  downsized  model.  This  axle  ratio 
was  selected  in  conjunction  with  the 
new  engine  and  drivetrain.  and  the  fuel 
economy  of  this  model  is  substantially 
higher  than  the  fuel  economy  of  the 
larger  models.  Ilie  agency  vvill  not 
second-guess  a  low  volume 
manufacturer  on  its  choices  of 
individual  components  because  the 
agency  does  not  have  aU  of  the 
economic  data  considered  by  the       * 
manufacturer.  This  policy  seems 
especially  prudent  when  the  net  effect  is 
a  substantial  fuel  economy  improvement 
over  existing  models.  Accordingly, 
NHTSA  tentatively  concludes  that  it 
would  not  be  technologically  feasible 
and  economically  practicable  for 
Checker  to  improve  the  fuel  economy  of 
its  downsized  model  by  using  a  lower 
axle  ratio. 

Mix  shifts.  For  1983-1985,  Checker 
will  be  selling  a  high  percentage  of  its 
most  fuel-efficient  model,  the  new 
downsized  model.  It  will  be  attempting 
to  shift  as  many  purchasers  to  this 
model  as  it  can,  so  further  mix  shifts  are 
tentatively  judged  to  be  infeasible  for 
Checker  during  thie  period. 

For  1981-1982,  tiie  question  is  whether 
the  market  would  permit  Checker  to 
shift  its  V-6  model  customers  to  its  V-6 
or  its  diesel  models.  Cheoker's  8- 
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cylinder  models  are  generally  ordered 
by  taxicab  fleet  owners  along  with  all 
the  6-cylinder  automobiles  those  fleet 
owners  need.  The  8-cylinder  models  are 
larger  inside  and  are  frequently  used  as 
limousines.  These  models  also  offer  the 
higher  horsepower  to  weight  ratios 
typically  needed  in  cars  used  as  taxis. 
Thus,  there  is  reason  to  believe  that 
these  fleet  o%vners  would  not  order  more 
6-cylinder  Checker  automobiles  if 
Checker  restricted  the  availability  of  its 
&-cylinder  models.  Instead,  the  fleet' 
owners  would  likely  look  elsewhere  for 
automobiles  to  be  used  as  limousines. 
Checker  could  not  shift  these  owners  to 
a  purchase  of  its  diesel  model  because  it 
is  already  using  all  the  diesel  engines 
General  Motors  will  make  available  to 
it.  Thus,  restricting  the  availability  of  its 
8-cylinder  gasoline  models  might  cause 
Checker  to  lose  a  significant  percentage 
of  its  sales.  These  considerations  have 
caused  the  agency  to  tentatively 
conclude  that  such  mix  shifts  would  not 
be  economically  practicable  for  Checker 
during  this  period. 

After  considering  these  factors, 
NHTSA  has  tentatively  concluded  that 
Checker's  highest  fuel  economy  levels 
which  are  technologically  feasible  and 
economically  practicable  are  as  follows: 
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The  figures  shown  above  for  the  198^- 
1985  model  years  are  somewhat  larger 
than  requested  by  Checker,  and  are 
based  on  NHTSA's  independent 
projections  of  the  fuel  economy 
achievable  by  Checker  using  the  same 
technology  on  which  that  company 
based  its  projections. 

Excalibur 

This  company  markets  two  styles  of 
passenger  cars,  the  Phaeton  and  the 
Roadster.  They  are  styled  after 
Mercedes-Benz  sports  cars  of  the  mid- 
30's.  These  cars  have  running  boards, 
swooping  fenders  covering  the  wheels, 
and  all  of  the  other  styling  features  of 
that  period. 

Although  Excalibur  produces  two 
styles,  a  coupe  and  a  convertible,  both 
have  similar  specifications  and  are 
treated  as  a  single  vehicle  configuration. 
Thus,  Excalibur  need  test  only  one 
vehicle  to  measure  its  fuel  economy  and 
the  resulting  fuel  economy  figure  equals 
the  company's  corporate  average  fuel 
economy  for  that  model  year.  Excalibur, 


like  Avanti  and  Chedcer,  designs  all  of 
its  vehicles  to  comply  with  the  more 
stringent  Califcxnia  emissions  standards 
as  well  as  the  49-8tate  standards,  so  that 
they  can  be  sold  wherever  there  is  a 
demand  for  them. 

In  its  petition  for  exemption  for  the 
1981-1985  model  years,  Excalibur 
requested  an  alternate  standard  set  at 
either  13.0  or  16.0  mpg,  depending  on 
EPA's  action  on  Excalibur's  waiver 
request  for  relief  from  the  1981  CO 
emission  standard.  Excalibur's  request 
was  granted  so  NHTSA  will  treat 
Excalibur's  request  as  one  for  an 
alternative  standard  of  16.0  mpg. 
Excalibur.  like  Avanti,  indicated  that  it 
was  unable  to  obtain  a  firm  commitment 
from  General  Motors  as  to  the 
components  that  will  be  provided  for  its 
MY  1983-85  models.  Hence,  the 
company  did  not  project  any  fuel 
economy  improvements  for  that  period. 
Excalibur  stated  in  its  petition  that  it 
had  sustained  operating  losses  in  excess 
of  $2  million  from  October  1979  through 
September  1980,  primarily  as  a  result  of 
the  retooling  of  their  1980  models  to 
produce  the  Series  V  Excalibur,  a  model 
which  the  company  intends  to  produce 
through  the  1985  model  year.  A  loss  of 
this  size  is  particularly  severe  for  a 
company  the  size  of  Excalibur. 

Excahbur  did  note  that  there  were 
some  significant  differences  between  the 
model  year  1979  and  1980  models.  These 
changes  would  increase  the  fuel 
economy  of  the  automobiles  to  be 
produced  from  1981  to  1985.  The  most 
significant  of  these  changes  include 
using  a  smaller  engine,  switching  from  a 
454  CID  V-8  in  1979  to  a  305  CID  V-8  in 
1980,  and  using  a  catalytic  converter  on 
its  1980  models.  Additionally,  Excalibur 
will  switch  from  using  a  3-speed 
automatic  transmission  without  a  lockup 
clutch  in  1980  to  a  4-8peed  automatic 
transmission  with  a  lockup  clutch  for  its 
1981-1985  models.  Excalibur's  1980  fuel 
economy  was  16.2  mpg.  By  calculating 
the  fuel  economy  improvements  which 
are  projected  to  result  from  the  use  of  a 
more  efficient  transmission  for  the  1981- 
1985  model  years,  NHTSA  projects  that 
Excalibur's  fuel  economy  for  the  1981- 
1985  period  will  be  17.9  mpg.  This  figiu^ 
will  be  used  as  a  baseline  to  determine 
the  company's  maximum  feasible 
average  fuel  economy. 

Weight  reduction.  Excalibur  is 
hampered  in  its  ability  to  downsize  its 
automobiles  because  any  modifications 
of  the  vehicle's  general  shape  and 
appearance  would  eliminate  the 
vehicle's  most  important  attribute,  i.e., 
its  resemblance  to  a  mid-30's  sports  car. 
Thus,  the  only  form  of  downsizing 
available  to  Excalibur  is  reducing  the 


overall  dimensions  of  its  vehicles.  The 
length  of  the  vehicle  now  is  comparable 
to  a  current  model  Chevrolet  Corvette. 
Excalibur  has  stated  that  it  does  not 
have  the  financial  resources  to  further 
reduce  the  size.  In  addition,  it  appears 
that  marketing  considerations  would 
prevent  the  company  from  ever  being 
able  to  reduce  the  vehicle  size.  After 
considering  the  expenditures  made  by 
Excalibur  in  producing  its  Series  V 
vehicles.  NHTSA  has  tentatively 
concluded  that  downsizing  by  &ccalibur 
woidd  not  be  economically  practicable. 

Excalibur  currentiy  uses  over  200 
pounds  of  aluminum  in  the  body  panels 
of  its  automobiles.  This  represents  a 
very  significant  use  of  light  materials. 
The  weight  of  the  engine,  drive  train, 
emissions  control  equipment,  and 
exhaust  system  are  beyond  the  control 
of  Excalibur  since  these  are  all 
purchased  from  outside  sources.  After 
considering  these  factors,  the  agency 
has  tentatively  concluded  that  it  would 
not  be  economically  practicable  for 
Excalibur  to  use  materials  substitution 
to  reduce  further  the  weight  of  its  1981- 
1985  vehicles. 

Aerodynamic  impmvements.  All 
Excalibur  automobiles  will  use  radial 
tires  during  the  1981-1985  model  years. 
Accordingly,  the  road  load  setting  for 
fiiel  economy  testing  purposes  «vill  not 
be  increased  as  it  would  be  for  cars  with 
bias  ply  tires.  Excalibur  will  use  the 
coastdown  method  to  determine  its  road 
load  setting  to  take  advantage  of  the 
fact  that  the  fit)ntal  area  of  its  vehicle  is 
well  below  average  for  their  inertia 
weight  class.  Hence,  the  only  way  in 
which  Excalibur  could  improve  its  fuel 
economy  would  be  to  make  design 
changes  to  the  automobiles. 

In  addition  to  the  vehicle  shape, 
which  could  be  modified  to  produce  a 
lower  drag  coefficient  Excaliburs  also 
have  a  significant  amount  of  equipment 
mounted  on  the  outside  of  the  body, 
such  as  the  headlights,  horns,  side 
windows,  and  spare  tires.  Making  this 
equipment  an  integral  part  of  the  body 
or  mounting  it  inside  the  vehicle  would 
undoubtedly  lower  the  drag  coefficient. 
However,  since  the  company  is 
manufacturing  vehicles  designed  to  be 
evocative  of  mid-30's  sports  cars,  taking 
these  steps  would  conflict  with  the 
company's  major  selling  point  for  its 
automobiles.  In  fact,  swooping  fenders, 
running  boards,  and  exterior  horns  were 
distinctive  featiu^s  of  the  automobiles 
produced  in  that  era.  Based  on  these 
factors,  NHTSA  tentatively  concludes 
that  such  a  redesign  to  improve  the 
aerodynamics  Of  the  Excalibur  would 
not  be  econoihically  practicable  for  the 
company. 
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Engine  improvements.  As  noted  at  the 
outset  of  this  discussion,  all  Excalibur 
automobiles  produced  in  the  1981-1985 
model  years  will  use  a  305  CID  V-8 
engine  manufactured  by  General 
Motors.  Excalibur  could  perhaps  use  a 
smaller  engine,  although  the  weight  of 
its  vehicles  would  almost  certainly 
preclude  the  use  of  any  4-cylinder 
engines.  However,  Excalibur  aims  to 
produce  automobiles  which  are 
evocative  of  classic  sports  cars.  While 
its  performance  Is  not  intended  to  equal 
that  of  sports  cars  like  Ferraris,  it  is 
deBnitely  intended  to  outperform  the 
average  car.  In  view  of  these  design 
parameters  which  are  so  closely  related 
to  the  market  appeal  of  the  Exodibur, 
NHTSA  tenUtively  concludes  that  it 
would  not  be  economically  practicable 
for  Excalibur  to  use  a  smaller  engine. 

As  noted  above,  Excalibur  will  use  a 
3-way  catalyst  and  closed  loop,  feed 
back  control  on  all  of  its  car*  produced 
during  the  1981-1985  period.  Since  this  is 
the  most  advanced  emission  control 
system  available,  NHTSA  tentatively 
concludes  that  use  of  a  more  efficient 
emission  control  system  to  improve  fuel 
economy  would  not  be  technologically 
feasible  for  Excalibur. 

Tranamiaaion  improvemants. 
Excalibur  purchases  its  transmission 
from  General  Motors,  and  will  use  a  4- 
speed  automatic  transmission  with  a 
lock-up  chitch  for  its  1981-1985  models. 
Since  this  is  the  most  fuel-efficient  type 
of  automatic  transmission  cntrently 
available  to  Excalibur.  NHTSA 
tentatively  concludes  that  it  would  not 
be  technologically  feasible  for  Excalibur 
to  inyirove  its  fuel  economy  by  means  of 
transmission  improvements. 

Reduction  of  rear  axle  ratio.  The  rear 
axle  ratio  used  on  Excalibur's  1981- 
1985  vehicles  will  be  2.72:1,  identical  to 
that  used  by  Avanti  and  Checker,  and 
purchased  from  the  same  suppher.  As 
stated  in  the  discussion  of  Avanti. 
NHTSA  does  not  believe  that  it  would 
be  practicable  to  maintain  a  sports  car 
image  if  Excalibur  were  to  reduce  this 
rear  axle  ratio.  For  this  reason,  NHTSA 
tentatively  concludes  that  it  would  not 
be  economically  practicable  for 
Excalibur  to  improve  its  fuel  economy 
by  reducing  its  rear  axle  ratio. 

Mix  shifts.  Since  Excalibur  maricets 
only  one  vehicle  configuration,  it  is 
unable  to  use  mix  shifts  to  improve  its 
fuel  economy. 

After  considering  all  of  these  factors, 
NHTSA  tenUtively  concludes  that  a  fuel 
economy  level  of  \7S  mpg  is  the  highest 
fuel  economy  level  that  is 
technologically  feasible  and 
economically  practicable  for  Excalibur 
in  each  of  model  years  1981-1985. 


Aston  Martin 

Aston  Martin's  automobiles  are,  in  the 
words  of  one  of  the  company's 
advertising  brochures,  "designed  and 
constructed  to  carry  its  occupants  as  far 
and  as  fast  as  they  may  care  to  travel,  in 
elegance,  luxury,  and  safety."  The  car 
bodies  are  substantially  built  by  hand, 
with  no  assembly  lines  In  the  plant.  To 
illustrate  the  high  performance  nature  of 
these  vehicles,  they  have  demonstrated 
in  tests  their  ability  to  accelerate  from 
0-100  miles  per  hour  (mph)  and  to  brake 
back  to  0  mph  in  25  seconds.  The  luxury 
of  the  automobiles  is  exemplified  by  the 
use  of  leather  seats,  wool  carpet,  power 
windows  and  door  locks,  and  the  like. 
The  automobiles  sell  for  about  $100,000 
each. 

However,  Aston  Martin  has 
previously  argued  that  it  has  made 
changes  in  its  automobiles  to  improve 
their  fuel  economy.  These  include  radial 
tires,  aluminum  body,  wheels,  and  fuel 
tank,  a  body  developed  in  a  wind  tunnel 
to  achieve  a  very  low  aerodynamic  drag, 
a  lockup  dutch  on  the  automatic 
transmission  models,  and  optimized 
engine  settings.  For  the  1981-1985  model 
years,  Aston  Martin  will  seU  its  Saloon. 
Vantage,  and  Volante  models  with 
either  a  3-speed  automatic  transmission 
or  a  5-speed  manual  transmission.  Since 
these  time  models  have  similar 
specifications,  they  are  treated  by  the 
tP\  as  only  two  different  vehicle 
configurations,  one  for  each  type  of 
transmission.  Additionally,  Aston 
Martin  will  market  a  new  model  in  the 
U.S.,  the  Lagonda.  whidi  will  be 
available  only  with  an  automatic 
transmission. 

Like  the  other  low  volume 
mamrfacturers,  Aston  Martin  certifies  all 
of  its  vehides  to  comply  with  the  more 
stringent  fuel  economy  standards  of 
California,  as  well  as  the  49-state 
emission  standards.  The  company 
follows  this  practice  to  avoid  additional 
costly  certification  tests  and  to  enable  it 
to  sell  its  vehicles  in  any  State.  In  its 
petition  for  exemption  from  the  1981- 
1986  model  years.  Aston  Martin  stated 
that  it  could  not  meet  the  1963-1985 
California  NO,  standard  of  0.4  grams 
per  mile,  but  ignored  this  in  projecting 
its  fuel  economy,  on  the  stated 
assumption  that  the  law  would  have  to 
be  changed.  Aston  Martin  reported  that 
its  average  fuel  economy  for  1981-1965 
would  be  12.1  mpg  for  all  model  years. 
Agency  cakndations  based  on  the  most 
recent  EPA  fuel  economy  data  show  that 
the  1981  average  fuel  economy  is  12.2 
mpg.  Using  a  regression  equation  to 
calculate  die  fuel  economy  for  Aston 
Martin  for  the  1982-1968  model  years, 
since  no  data  are  available  on  the  fuel 


economy  of  the  new  Lagonda  model,  the 
agency  found  that  the  value  of  12.2  mpg 
would  apply  for  the  entire  period. 
Therefore,  the  value  of  12.2  mpg  will  be 
used  as  a  baseline  from  which  to 
determine  the  maximum  fuel  economy 
level  which  is  technologically  feasible 
and  economically  practicable  for  Aston 
Martin. 

Weight  reduction.  In  a  discussion  of 
downsizing  and  materials  substitution 
by  Aston  Martin,  it  is  important  to  note 
its  recent  finandal  history.  Aston 
Martin's  corporate  predecessor  was 
liquidated  in  bankruptcy  proceedings  in 
December  1974.  The  current 
manufacturer  was  organized  with  the 
remaining  assets.  It  began  selling  cars 
again  in  the  United  States  In  the  1979 
model  year,  and  is  still  not  in  strong 
finandal  condition.  Downsizing  a  model 
involves  a  complete  re-engineering  of 
the  vehicle,  and  requires  a  large 
investment  of  the  engineering  staff's 
time  and  corporate  money.  Given  the 
difficulty  of  this  task  and  the  limited 
financial  resources  available  to  the 
company,  NHTSA  tentatively  condudes 
that  weight  reduction  by  downsizing  its 
vehides  would  not  be  economically 
practicable  for  Aston  Martin  during  the 
1981-1965  model  years. 

As  noted  in  the  general  discussion  of 
this  compfmy  at  the  outset  of  this 
analysis,  Aston  Martin  already  uses  a 
lightweight  material  (aluminum)  for  all 
of  its  body,  the  block  and  head  of  the 
engine,  and  the  wheels.  For  the  same 
reasons  noted  in  the  Excalibur 
discussion,  Aston  Martin  does  not  use 
lightweight  materials  in  the  frame  of  its 
vehides.  Given  the  need  to  protect  the 
occupants  in  the  event  of  a  crash,  and 
the  total  use  of  lightweight  materials  in 
the  body  panels,  it  would  not  seem 
feasible  to  reduce  significantly  the 
weight  of  the  frame  by  substituting 
lighter  materials. 

Aston  Martin's  automobiles  also 
include  a  heavy  layer  of  sound- 
deadening  materials  around  the 
passenger  compartment,  some  of  which 
could  be  removed  to  reduce  weight  as 
well  as  hide  leather  seats  and  a  roll  bar, 
which  could  be  replaced  by  lighter 
materials.  However,  such  sul^stitutions 
would  require  Aston  Martin  to  change 
its  basic  concept  of  its  automobiles. 
Since  it  began  issuing  these  exemptions, 
the  agency  has  stated  that  it  will  not 
require  a  change  in  the  basic  concept  of 
a  low  volume  manhfacturer's 
automobile.  For  these  reasons,  the 
agency  tentatively  condudes  Uiat  it 
would  not  be  economically  practicable 
for  Aston  Martin  to  improve  its  fuel 
economy  for  the  1981-1886  model  years 
by  means  of  materials  substitution. 
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Aerodynamic  improvements.  To 
achieve  aerodynainic  improvements  to 
its  can,  Aston  Martin  would  have  to 
redesign  the  body.  As  explained  above 
the  section  entitled  "Weight  reduction," 
Aston  Martin  does  not  appear  to  have 
either  the  engineering  staff  or  corporate 
finances  to  undertake  a  significant 
redesign  at  this  time.  AH  Aston  Martin 
automobiles  use  radial  tires,  so  the  road 
load  setting  is  not  increased  as  it  would 
be  if  bias  ply  tires  were  used.  NHTSA 
tentatively  concludes  that  it  would  be 
technologically  feasible  and 
economically  practicable  for  Aston 
Martin  to  improve  the  fuel  economy  of 
its  1981-1985  automobiles  by  improving 
aerodynamics. 

Engine  improvements.  Aston  Martin 
will  use  its  328  CID  V-8  engine  in  all  of 
its  models  for  all  model  years.  This 
engine  was  designed  and  assembled  by 
Aston  Martin  completely  by  itself.  Aston 
Martin  has  stated  that  it  believes  that  it 
is  the  smallest  automobile  manufacturer 
in  the  world  which  has  designed  and 
built  its  own  engine.  Any  significant 
improvements  in  the  operating 
efficiency  of  this  engine  would  be  much 
more  difflcolt  for  Aston  Martin  than  for 
most  other  manufacturers,  given  Aston 
Martin's  size  and  intention  to  produce  a 
high  perfonnance  vehicle.  Any  redesign 
would  presumably  retain  the  high 
performance  capabilities  of  the  current 
engine,  i^iile  improving  the  potential 
fuel  economy.  Such  a  redesign  would 
prove  extremely  difficult  for  a  company 
with  the  small  engineering  staff  and 
financial  status  of  Aston  Martin.  After 
considering  these  factors,  NHTSA 
tentatively  concludes  that  use  of  a 
smaller  engine  by  Aston  Martin  would 
not  be  economically  practicable  during 
the  1981-1985  model  years. 

Since  Aston  Martin  will  use  a  3-way 
catalyst  on  all  of  its  models  during  this 
period,  NHTSA  tentatively  concludes 
that  improving  fuel  economy  by  using  a 
more  advanced  emission  control  system 
would  not  be  technologically  feasible. 

Transmiaaion  improvements.  As 
noted  previously,  Aston  Martin's 
automobiles  may  be  purchased  with 
either  a  ^-speed  automatic  transmission 
incorporating  a  lockup  clutch  or  a  5- 
speed  manual  transmission.  Aston 
Martin  purchases  its  automatic 
transmissions  from  Chrysler 
Corporation.  A  4-speed  automatic 
transmission  with  a  loc)cup  clutch  would 
probably  offer  some  slight  fuel  economy 
improvement  However,  Chrysler  does 
not  manufacture  this  type  of 
transmission  at  present  When  choosing 
a  supplio-  for  its  transmissions,  Aston 
Martin  tested  the  various  transmissions 
on  its  engines  and  determined  that  the 


Chrysler  transmission  was  the  most 
suitable.  The  agency  has  no  information 
to  indicate  that  this  choice  was  not 
correct  and  can  not  second-guess  Aston 
Martin  on  this.  Accordingly,  since  Aston 
Martin  is  currently  using  the  inost  fuel 
efficient  type  of  automatic  transmission 
which  is  offered  by  its  supplier  and  is 
compatible  with  its  vehicle,  the  agency 
tentatively  concludes  that  it  wotild  not 
be  technologically  feasible  and 
economically  practicable  for  Aston 
Martin  to  improve  its  1981-1985  ftiel 
economy  by  using  a  more  efficient  type 
of  automatic  transmission. 

With  respect  to  the  5-speed  manual 
transmission,  this  transmission  already 
includes  an  overdrive  as  a  fifth  gear, 
which  serves  to  improve  fuel  economy 
in  highway  driving.  This  fact  coupled 
with  the  inherent  efficiency  of  a  manual 
transmission,  leads  NHTSA  to  the 
tentative  conclusion  that  it  would  not  be 
technologically  feasible  for  Aston 
Martin  to  improve  the  fuel  economy  of 
its  1981-1985  vehicles  by  means  of 
manual  transmission  improvements. 

Reduction  of  rear  axle  ratio.  The  rear 
axle  ratios  to  be  used  by  Aston  Martin 
for  the  1981-1985  model  years  are  3.07 
on  the  automatic  transmission  models 
and  3.54  on  the  standard  transmission 
models.  These  ratios  are  comparable  to 
the  ratios  used  on  similar  types  of 
vehicles.  For  example,  the  axle  ratio  on 
the  Chevrolet  Corvette  is  3.07.  Further. 
Aston  Martin  argued  that  a  reduction  of 
the  axle  ratio  would  increase  the  load 
on  the  engine,  thereby  raising  the 
emissions  of  oxides  oif  nitrogen.  In  this 
agency's  judgment  it  would  not  be 
feasible  for  Aston  Martin  to  lower  its 
axle  ratio  while  maintaining  its  image  of 
being  a  high  performance  luxury  sports 
car.  Maintaining  that  image  is  deemed  a 
significant  factor  for  Aston  Martin's 
sales.  As  a  part  of  the  concept  of 
economic  practicabifity,  NHTSA  does 
not  consider  it  practicable  for  low 
volume  manufacturers  to  change  the 
basic  concept  of  their  automobiles. 
Accordingly,  NHTSA  requires  the 
manufacturers  to  improve  fuel  economy 
to  the  maximum  feasible  level  for  that 
type  of  automobile.  In  this  case,  Aston 
Martin  uses  an  axle  ratio  comparable  to 
that  used  on  other  sports  cars.  A  further 
reduction  might  have  adversely  affected 
Aston  Martin  competitively  and  would 
probably  have  required  it  to  sacrifice 
more  of  its  performance  in  order  to 
comply  with  the  emission  requirements. 
Accordingly,  this  agency  has  tentatively 
concluded  that  it  would  not  be 
economically  {Mvcticable  for  Aston 
Martin  to  reduce  its  rear  axle  ratio  on  its 
1961-1985  automobiles. 


Mix  shifts.  Aston  Martin  will  produce 
three  different  vehicle  configurations 
during  the  affected  model  years.  Its  5- 
speed  manual  transmission  models  will 
have  a  combined  fuel  economy  rating  of 
11.8,  while  its  automatic  models  will 
have  a  combined  fuel  economy  rating  of 
12.4.  Its  new  model,  the  Lagonda,  will 
have  a  combined  fuel  economy  rating  of 
12J2.  By  the  1985  model  year,  Aston 
Martin  has  indicated  that  aU  50  of  its 
sales  in  the  U.S.  will  be  the  Lagonda. 

Thus,  a  shift  from  its  manual 
transmission  models  to  its  automatic 
transmission  models  would  show  some 
fuel  economy  benefits,  as  would  a  shift 
from  its  Lagonda  model  to  its  currently- 
offered  automatic  transmission  models. 
Aston  Martin  has  been  steadily 
increasing  the  percentage  of  its 
automobiles  sold  in  the  direction  of  its 
more  fuel-efficient  automatic 
transmission  models.  For  example,  in 
1979, 88  percent  of  its  models  were 
automatic  transmission  models,  in  1980, 
75  percent  were  automatic  transmission 
models,  and  in  1981.  82  percent  were 
equipped  with  an  automatic 
transmission.  Astcm  Martin  has 
indicated  that  the  sales  of  its  higher 
performance  standard  transmission 
models  are  necessary  to  maintain  the 
company's  performance  image.  Given 
the  steady  trend  toward  sales  of  its 
more  efficient  models,  and  the 
company's  financial  state,  NHTSA 
tentatively  concludes  that  greater  mix 
shifts  from  the  company's  standard 
transmission  models  to  its  automatic 
transmission  models  would  not  be 
practicable. 

By  the  1984  model  year.  Aston  Martin 
projects  that  63  percent  of  its  total  U.S 
sales  will  be  its  Lagonda  model,  and 
that  this  will  be  the  only  model  it  sells  in 
the  U.S.  in  1985.  This  mariceting  move 
was  said  to  be  necessary  because  the 
company  had  not  introduced  a  new 
model  to  the  U.S.  market  since  the  mid- 
60's.  The  decision  to  make  the  Lagonda 
the  only  model  is  an  economic  move  on 
the  company's  part  to  reduce  its  costs. 
Obviously,  it  costs  less  to  make  just  one 
model  than  it  does  to  make  four 
different  models.  Given  the  company's, 
financial  position,  and  its  perceived 
need  to  introduce  a  new  model  in  the 
U.S..  NHTSA  tentetively  concludes  that 
it  would  not  be  economically  practicable 
for  the  company  to  continue  sales  of  its 
existing  models. 

A  consideration  of  these  factors  has 
led  NHTSA  to  the  tentative 
determination  that  a  fuel  economy  level 
of  12.2  mpg  is  the  highest  fuel  economy 
level  technologically  feasible  and 
economically  practicable  fat  Aston 
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Martin  in  each  of  model  years  1981- 
1985. 

RoUs-Royce 

The  RoUs-Royce  is  a  highly  luxurious 
and  expensive  car.  To  illustrate  this 
point  the  agency  notes  that  these  cars 
have  the  walnut  covering  for  the 
instrument  panel  and  hide  leather  seats 
as  standard  equipmenL  The  least 
expensive  model  of  the  Rolls-Royce 
costs  $110,000. 

When  designing  its  automobiles, 
Rolls-Royce  ensures  comfort  and  luxury 
and  vehicle  longevity  Erst  (over  50 
percent  of  all  Rolls-Royces  built  since 
1903  are  still  in  service),  and  then  tries 
to  get  maximum  fuel  economy  out  of 
that  vehicle.  Like  the  other  low  volume 
manufacturers.  Rolls-Royce  certifies 
each  of  its  vehicles  as  complying  with 
the  more  stringent  California  emissions 
standards,  as  well  as  the  49-8tate 
standards. 

For  the  model  years  in  question,  RoUs- 
Royce  will  produce  four  different 
models.  These  include  the  Silver  Spirit/ 
Silver  Spur  which  will  account  for  about 
%  of  all  Rolls-Royce's  sales,  with  a 
combined  fuel  economy  of  11.0  mpg  for 
the  1981  model  year,  and  the  Comiche 
Coupe  and  Convertible,  which  together 
with  the  Camargue  model,  all  have  a 
1981  fuel  economy  of  10.1  mpg.  In  its 
petition.  Rolls-Royce  requested  the 
following  alternate  standards: 


1961. 
1982.. 


1963.. 


1964„ 


1966.. 


. ia7 I   _ 

,  10.6  mpg. 
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Rolls-Royce  explained  the  decrease  in 
its  fuel  economy  as  resulting  &om  the 
more  stringent  California  emission 
standards  beginning  in  the  1983  model 
year.  At  this  point  in  the  notice.  NHTSA 
is  not  considering  the  effects  of  other 
motor  vehicle  standards  on  achievable 
fuel  economy  (this  is  done  in  the 
following  section  entitled  Effects  of 
other  Federal  motor  vehicle  standards 
on  achievable  fuel  economy).  For  the 
purposes  of  determining  here  what  is 
technologically  feasible  and 
economically  practicable  for  Rolls- 
Royce.  NHTSA  is  excluding  those 
effects  and  projects  that  Rolls-Royce's 
fuel  economy  as  follows: 


t9S1. 
1962. 


1963.. 

1964.. 
19 


t0.7mpg 
.  10.6  mpg. 
,  10.6  mpg. 
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The  decrease  in  the  1982  and  1983  fuel 
economy  levels  results  from  changes  in 
the  sales  projections  of  the  various 
models  and  is  not  the  result  of  any 
technical  changes  to  the  vehicles.  For 


purposes  of  the  following  analysis. 
NHTSA  «vill  use  the  figures  it  has 
projected  as  a  baseline  to  determine  the 
highest  fuel  economy  level 
technologically  feasible  and 
econqmically  practicable  for  Rolls- 
Royce  during  this  period. 

Weight  reduction.  With  regard  to  the 
possibility  of  downsizing.  Rolls-Royce 
stated  in  its  petition  that  its  market 
research  has  shown  that  any  significant 
downsizing  of  its  cars  would  meet  with 
customer  resistance.  Additionally, 
considering  the  engineering  staff  and 
tinances  required  for  a  downsizing 
program,  the  company  believes  that  it 
would  be  more  prudent  to  concentrate 
its  weight  reduction  efforts  on  materials 
substitution.  After  considering  these  two 
factors.  NHTSA  tentatively  concludes 
that  it  would  not  be  economically 
practicable  for  Rolls-Royce  to  reduce  the 
weight  of  its  vehicles  by  downsizing  in 
these  model  years. 

Concerning  materials  substitutioa 
Rolls-Royce  ourently  uses  aluminum  for 
its  engine  crankcase  and  cyhnder  heads, 
transmission  and  axle  casings,  doors, 
hood,  and  trunk.  The  company  has 
stated  that  it  intends  to  reduce  its 
vehicles'  weight  by  about  250  pounds  for 
the  1984  and  subsequent  model  years  by 
making  further  use  of  aluminum.  The 
company  stated  that  it  would  not  use 
nberglass  or  plastics  in  components 
because  of  concerns  about  their 
durability.  This  weight  reduction  will 
allow  the  company  to  show  a  two 
percent  fuel  economy  gain  for  its  model 
year  1964  automobiles  when  compared 
to  model  year  1983.  Rolls-Royce  also 
stated  that  it  has  several  projects 
currently  underway  testing  smaller 
engines  in  a  downsized  Rolls-Royce,  and 
that  these  smaller  engines  would  further 
reduce  vehicle  weight.  Forcing  the 
company  to  accelerate  the  introduction 
of  these  weight  reduction  measures 
would  not  be  economically  practicable 
for  Rolls-Royce,  because  one  of  its 
strongest  selling  points  is  the  high 
quality  and  durability  of  its  vehicles. 
Hence,  the  agency  tentatively  concludes 
that  it  would  not  be  economically 
practicable  for  Rolls-Royce  to  use 
materials  substitution  to  reduce  the 
weight  of  its  vehicles  earlier  than  the 
1984  model  year,  or  to  a  greater  extent 
than  already  planned. 

It  should  be  noted  that  the  fuel 
economy  levels  bemg  used  as  a  baseline 
for  this  calculation  of  maximum  feasible 
average  fuel  economy  include  an 
increase  of  250  pounds  in  test  weight 
class  for  the  EPA  fuel  economy  tests  for 
some  model*  of  1982-1985  Rolls-Royce 
automobiles  as  a  result  of  its  projection 
in  early  1961  that  it  would  install  air 
bags  for  the  two  front  seating  positions. 


Rolls-Royce  has  not  modified  its  petition 
since  the  October  1981  rescission  of  the 
automatic  restraint  requirements  (46  FR 
54319;  October  29. 1981).  If  Rolls-Royce 
does  not  install  these  air  bags,  the 
projected  weight  of  the  vehicles  will  be 
reduced  in  the  final  decisinn  on  that 
company's  petition.       . 

Aerodynamic  improvements.  The 
Rolls-Royce,  being  a  large  car  and 
having  its  distinctive  grille  design  for 
product  identification  purposes,  has  a 
large  frontal  area.  The  company  stated 
that  it  will  not  use  the  coastdown  test  in 
the  1981-1985  period  because  the  frontal 
area  of  the  Rolls-Royce  automobiles  is 
larger  than  that  of  the  average  car. 
These  automobiles  therefore  do  not 
have  less  than  the  average  amount  of 
aerodynamic  drag  for  their  test  weight. 
In  these  circumstances,  use  of  the 
coastdown  test  could  only  increase  the 
road  load  setting  for  the  vehicles. 

Any  fuel  economy  gains  from 
aerodynamics  could  only  come  from 
design  changes  to  lower  the 
aerodynamic  drag  of  these  vehicles.  All 
Rolls-Royce  models  will  be  equipped 
with  radial  tires  so  that  the  road  load 
setting  will  not  be  increased  as  it  would 
if  bias  ply  tires  were  used.  Rolls-Royce 
must  have  longer  model  runs  than  larger 
manufacturers  to  amortize  its  tooling 
costs.  This,  together  with  the  need  to 
retain  the  grille  design  and  hood 
ornament,  leads  the  agency  to  conclude 
tentatively  that  it  would  not  be 
economically  practicable  for  Rolls- 
Royce  to  use  aerodynamic 
improvements  to  make  fuel  Economy 
gains  in  the  1961-1985  model  years. 

Engine  improvements.  It  would  be 
extremely  difficult  for  RoUs-Royce  to 
use  a  smaller  engine  than  its  current  412 
V-8  on  automobiles  of  this  weight. 
Rolls-Royce  designs  and  builds  its  own 
engines,  so  a  project  to  reduce  the 
engine  size  would  require  a  significant 
investment  of  time  and  money  by  the 
company.  The  ratio  of  horsepower  to 
inertia  weight  of  these  vehicles  is  0.309. 
This  figure  is  lower  than  the  horsepower 
to  weight  ratio  for  domestic  luxury  cars. 
Generally,  a  vehicle  with  a  horsepower 
to  weight  ratio  of  0.3  can  be  accelerated 
from  rest  to  60  miles  per  hour  in  about 
15  seconds.  In  the  final  rule  establishing 
generally  apphcable  standards  for  the 
1981-1984  model  years,  NHTSA  stated 
that  a  0-60  mile  per  hour  average 
acceleration  performance  would  be  a 
limiting  factor  in  establishing  the  upper 
bounds  of  fuel  economy  benefits  to  be 
gained  from  performance  reduction. 
Using  the  same  bounds  here,  the  agency 
has  tentatively  determined  that  it  would 
not  be  technologically  feasible  and 
economically  practicable  for  Rolls- 
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Royce  to  improve  its  fuel  economy  by 
using  a  small  engine  in  the  1981-1985 
model  yean  without  reducing  the 
vehicle  weight. 

With  respect  to  the  emission  control 
system.  Rolls-Royce  will  use  a  3-way 
catalyst  on  all  its  vehicles.  Since  that  is 
the  most  advanced  type  of  control 
system,  the  agency  tentatively 
concludes  that  it  would  not  be 
technologically  feasible  for  Rolls-Royce 
to  improve  its  fuel  economy  by  using  a 
more  advanced  emission  control  system. 

Transmission  improvements.  Rolls- 
Royce  purchases  its  transmissions  from 
General  Motors  and  uses  the  same 
heavy  duty  model  ordered  by  Checker 
on  its  1981  and  1982  models.  As  noted 
for  Checker,  this  model  is  available  with 
three,  not  four,  forward  speeds,  and 
does  not  include  a  lockup  clutch.  Rolls- 
Royce  stated  that  it  needs  this 
transmission  because  of  the  size  of  its 
engine  and  the  need  for  durability.  Since 
this  transmission  model  is  not  offered 
with  technological  advances  and 
because  of  legitimate  concerns  with 
using  a  smaller  and  lighter-duty 
transmission  on  these  vehicles.  NHTSA 
tentatively  concludes  that  it  would  not 
be  technologically  feasible  and 
economically  practicable  for  Rolls- 
Royce  to  improve  its  fuel  economy  by 
using  different  transmissions. 

Reduction  of  rear  axle  ratio.  Rolls- 
Royce  will  use  an  axle  ratio  of  3.08:1  on 
all  of  its  cars  for  the  1981-1985  period. 
Rolls-Royce  submitted  data  showing 
that  it  had  conducted  tests  on  its 
vehicles  using  a  lower  axle  ratio  (2.69:1) 
and  that  the  data  showed  a  fuel 
economy  improvement  of  up  to  5  percent 
at  highway  speeds  on  its  vehicles. 
However,  the  use  of  the  lower  axle  ratio 
actually  lowered  fuel  economy  at  lower 
speeds  because  of  the  increased  amount 
of  slip  in  the  automatic  transmission's 
torque  converter.  After  considering  this 
test  result,  NHTSA  tentatively 
concludes  that  it  would  not  be 
technologically  feasible  and 
economically  practicable  for  Rolls- 
Royce  to  use  a  lower  rear  axle  ratio  in 
the  1981-1985  model  years. 

Mix  shifts.  Rolls-Royce  will  produce 
vehicles  with  two  different  levels  of  fuel 
economy  for  these  model  years.  The 
models  with  the  higher  fuel  economy  are 
the  less  expensive  models  (about 
$110,000)  while  the  models  with  the 
lower  fud  economy  are  the  more 
expensive  models  (up  to  $155,000  for  the 
Camargue).  The  company's  profits  are 
obviously  greater  on  the  more  expensive 
models.  A  shift  toward  selling  more  of 
the  less  expensive,  higher  fuel  ecornnny 
models,  then,  would  reduce  Rolls- 
Royce's  profits.  The  company's  profits 
fell  50  percent  in  1980  from  the  1979 
levels.  Further  reductions  in  profits  to 


achieve  what  would  be  minimal  fuel 
economy  gains  are  not  judged  by  this 
agency  to  be  economically  practicable 
at  this  time.  Accordingly.  NHTSA  has 
tentatively  determined  that  it  would  not 
be  economically  practicable  for  Rolls- 
Royce  to  improve  its  average  fuel 
economy  for  the  1981-1985  model  years 
by  means  of  mix  shifts. 

After  a  consideration  of  the  above 
factors,  NHTSA  tentatively  concludes    ^ 
that  the  following  are  the  highest  fuel 
economy  levels  which  are 
technologically  feasible  and 
economically  practicable  for  Rolls- 
Royce  in  the  speciGed  model  years: 
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Effect  of  other  Federal  motor  vehicle 
standards  on  achievable  fuel  economy. 
The  agency  has  examined  the  effects 
which  Federal  standards  for  safety, 
crashworthiness.  emissions  and  noise 
standards  will  have  on  potential  fuel 
economy  during  1981-1985  model  years. 
The  petitioning  manufacturers  claimed 
that  only  two  of  these  four  types  of 
standards  would  significantly  affect 
achievable  fuel  economy.  Rolls-Royce 
claimed  that  the  need  to  put  air  bags  in 
its  automobiles  manufactured  after 
September  1981  would  add  «ibout  250 
pounds  in  weight  to  those  vehicles. 
However,  a  determination  of  how  much 
weight  would  be  added  and  what  effect 
that  extra  weight  would  have  on  the  fuel 
economy  of  the  five  petitioners'  vehicles 
is  unnecessary,  because  this  agency  has 
rescinded  the  automatic  restraint' 
requirements.  The  agency  assumes  that 
since  there  is  no  longer  a  requirement 
for  automatic  restraints,  no  weight  will 
be  added  for  air  bags. 

Two  of  the  petitioners  (Aston  Martin 
and  Rolls-Royce)  stated  that  the  1983 
and  thereafter  emission  standards  for 
oxides  of  nitrogen  (NO,)  applicable  in 
California  would  impose  a  significant 
fuel  economy  penalty.  Several  of  the 
larger  manufacturers,  including  General 
Motors  and  Ford,  have  petitioned  the 
California  Air  Resources  Board  (CARB) 
to  reconsider  the  adopted  level  of  0.4 
grams  per  mile  for  NO,  emissions.  The 
Federal  standard  for  1983  and 
subsequent  model  years  is  1.0  grams  per 
mile  for  NO^  The  petitions  state  that  the 
manufacturers  will  be  unable  to  certify 
one  or  more  of  the  engine  famiUes  they 
produce  at  the  0.4  NO,  emissions  level, 
primarily  because  of  technical  problems. 

In  response  to  these  petitions,  the 
CARB  asked  all  affected  manufacturers 
to  participate  in  a  technological 


reassessment  of  the  0.4  NO,  emissions 
standard.  General  Motors  completed 
50,000  miles  of  durability  testing  on  two 
research  vehicles  designed  to  achieve 
the  0.4  NO,  emissions.  They  reported 
that  the  vehicles  suffered  a  fuel 
economy  penalty  of  about  7  percent 
with  the  driveability  of  the  vehicles 
rated  as  noncommercial  and  borderline 
commercial.  Based  on  these  data  and 
other  information  submitted  by  the 
manufacturers,  the  CARB  prepared  a 
report  dealing  with  the  NO,  emission 
standafd  for  1983  and  subsequent  model 
years. 

In  this  report  the  CARB 
recommended  that  the  manufacturers  be 
given  an  option  to  certify  their  vehicles 
for  75,000  miles  at  the  level  of  the  1981/ 
1982  California  emissions  standards, 
including  0.7  NO^  The  report  states  that 
this  option  was  needed  because  most 
domestic  manufacturers  have  not  yet 
incorporated  fuel  injection  systems. 
These  systems  would  be  best  able  to 
provide  good  fuel  economy  and 
driveability  at  the  0.4  NO,  emission 
level.  If  this  standard  were  enforced  as 
presently  written,  the  report  stated  that 
California  consumers  would  suffer  from 
reduced  model  availability,  driveability. 
and  fuel  economy.  It  fiulher  stated  that 
emission  control  system  durability 
would  be  poor.  As  of  this  writing,  the 
action  recommended  in  the  report  has 
not  yet  been  adopted.  Accordingly,  the 
manufacturers  must  still  meet  the  0.4 
NO,  emission  standard. 

As  noted  above  in  the  analyses  of  the 
five  petitioning  manufacturers,  all  of 
these  low  volume  manufacturers  certify 
their  entire  production  for  compliance 
with  the  California  emissions  standards, 
as  well  as  the  49-8tate  emissions 
standards.  There  are  two  major  reasons 
for  this.  One  is  that  it  costs  more  to 
produce  two  different  types  of  vehicles, 
each  certified  to  different  emissions 
standards.  The  other  is  that  a 
manufacturer  which  does  produce  two 
different  types  of  vehicles  can  only  sell 
as  many  cars  in  California  as  it  certifies 
to  those  emissions  standards.  These  low 
volume  manufacturers  need  the 
marketing  flexibility  to  make  sales 
whenever  and  wherever  there  is  a 
demand  for  their  vehicles.  Hence,  each 
of  their  vehicles  may  be  sold  in  any  of 
the  50  states.  The  result  of  this  dual 
certification  is  that  any  fuel  economy 
penalty  imposed  by  one  or  the  other  of 
the  two  sets  of  emissions  standards  v\rill 
be  imposed  on  all  of  the  low  volume 
manufacturer's  vehicles. 

After  a  consideration  of  the  above 
information,  the  agency  has  tentatively 
determined  that  the  1983-1985  CaUfornia 
emission  standard  for  oxides  of  nitrogen 
will  impose  a  fuel  economy  penalty.  The 
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only  hard  data  available  to  this  agency 
concerning  the  amount  of  the  penalty 
are  the  General  Motors  tests  which 
showed  approximately  a  7  percent 
reduction  in  fuel  economy.  Accordingly, 
for  this  tentative  determination  of  the 
maximum  feasible  average  fuel  economy 
for  these  manufacturers,  the  agency  will 
reduce  the  level  by  7  percent  fii-om  what 
has  been  tentatively  determined  to  be 
technologically  feasible  and 
economically  practicable  for  each 
petitioner  for  the  1983-1985  model  years. 

NHTSA  specifically  requests  public 
comment  on  this  tentative 
determination.  Any  further  information 
to  show  that  the  penalty  would  be  less 
or  greater,  or  that  it  need  not  occur, 
would  be  particularly  useful  to  the 
agency  in  determining  how  to  proceed 
with  its  final  determination.  The  agency 
would  also  be  interested  in  any 
comments  on  the  methodology  used  to 
make  this  tentative  determination. 

The  need  of  the  Nation  to  conserve 
energy.  As  stated  in  the  above  analyses 
for  the  individual  manufacturers,  it  is 
not  technologically  and  economically 
possible  for  these  manufacturers  to 
achieve  higher  fuel  economy  than  the 
stated  levels.  Granting  exemptions  to 
these  manufacturers  and  setting 
alternative  standards  at  those  levels  wiU 
not,  therefore,  result  in  any  additional 
fuel  consumption  or  affect  the  need  of 
the  Nation  to  conserve  energy. 

Listing  of  tentative  determinations  of 
maximum  feasible  average  fuel 
economy  levels  achievable  by  the 
petitioners.  After  factoring  in  the  7 
percent  penalty  for  all  vehicles  for  the 
1983-1985  model  years,  resulting  from 
the  California  emissions  standards,  the 
maximum  feasible  average  fuel  economy 
levels  for  the  five  petitioning 
manufacturers  are  set  forth  below. 
Commenters  should  note  that  these 
levels  are  based  on  fuel  economy  data 
for  MY  1981  cars.  If  new  data  are 
obtained  after  the  issuance  of  this 
notice,  it  is  possible  that  these  levels 
could  change. 
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Selection  of  the  type  and  level  of  the 
alternative  standards.  For  each  of  model 
years  1981-1985,  the  agency  has  decided 
to  propose  establishing  a  single 
standard  for  each  exempted 
manufacturer  instead  of  setting  class 
standards  or  a  single  standard  for  all 
exempted  manufacturers.  This  approach 
permits  the  agency  to  tailor  the 
alternative  standards  most  closely  to  the 
individual  capabilities  of  the  different 
manufacturers,  thus  providing  maximum 
assurance  that  those  manufacturers  will 
fully  utilize  their  capabilities. 

Tlie  agency  considered  two  other 
approaches  to  setting  the  alternatives 
standards  for  individual  petitioners. 
Those  approaches  were  mentioned  early 
in  the  notice  during  the  discussion  of  the 
1980  Act  The  first  of  those  approaches 
was  setting  an  alternative  standard  for  a 
manufacturer  for  each  of  the  five  model 
years  at  the  level  of  the  lowest  of  the 
manufacturer's  annual  maximum 
feasible  average  fuel  economy  levels  for 
the  1981-1985  period  This  approach 
would  create  the  possibility  that  an 
exempted  manufacturer  might  not 
achieve  its  maximum  feasible  average 
fuel  economy  in  the  years  in  which  &at 
maximum  was  greater  than  the 
alternative  standard.  The  other 
approach  is  to  determine  is  to  determine 
a  manufacturer's  maximum  feasible 
average  fuel  economy  for  the  five  year 
period  and  set  a  standard  at  that  level 
for  each  of  the  five  model  years.  Such  a 
standard  would  necessarily  be  higher 
than  the  manufacturer's  maximum 
feasible  average  fuel  economy  for  some 
model  years,  and  lower  than  the 
maximum  feasible  level  in  others.  In 
those  former  years,  the  standard  would 
have  been  inconsistent  with  the 
requirement  in  section  502(c)  that  the 
alternative  standards  be  set  at  the  level 
of  the  manufacturer's  maximum  feasible 
average  fuel  economy. 

Proposed  alternative  standards. 
Based  on  its  tentative  conclusions  that 
the  maximum  feasible  fuel  economies 
for  each  of  the  petitioner  during  the 
1981-1985  period  would  be  as  shown 
above,  that  other  Federal  automobile 
standards  would  not  affect  achievable 
fuel  economy  beyond  the  extent 
considered  in  these  analyses,  and  that 
the  national  effort  to  conserve  energy 
will  not  be  affected  by  the  granting  of 


these  requested  exemptions,  NHTSA 
proposes  to  exempt  the  above  listed 
manufacturers  from  the  generally 
applicable  1981-1985  passenger 
automobile  average  fuel  economy 
standards  and  to  establish  alternative 
standards  for  each  of  the  petitioning 
manufacturers  at  the  level  shown  above. 

List  of  Subjects  in  49  CFR  Part  531 

Enei^  conservation,  gasoline, 
imports,  motor  vehicles. 

PART  531— PASSENGER 
AUTOMOBILE  AVERAGE  FUEL 
ECONOMY  STANDARDS 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  Part  531  be 
amended  by  revising  {  531.5(b)  to  read 
as  follows: 

{531^    Fuel  •conomy  standarda. 
•        •        *        •        • 

(b)  The  following  manufacturers  shall 
comply  with  the  standards  indicated 
below  for  the  specified  model  years: 

(1)  Avanti  Motor  Corporation. 


Average  Fuel  Economy  Stanoaro 

ModdyMT 

Mies  per 
gMon 

IOTA 

16.1 

1070 

14.5 

lam 

158 

I"*" 

182 

«ai» 

ia9 

tW<)      

lAO 

1064 

169 

IflHfi 

168 

(2)  Rolls-Royce  Motors,  Inc. 
Average  Fuel  Economy  Standard 

'  KkxMywv 

Miles  per 
gallon 

197« 

10  7 

1870 

108 

"*» 

11  1 

1081 

10  7 

i9aa._ 

106 

1983  __ 

09 

1BS4           

100 

1965..                  

io6 

(3)  Checker  Motors  Corporation. 
Average  Fuel  Economy  Standard 

MoMyw 

Otfon 

1976 

17  6 

1979 

laao 

18$ 

1981          

laa 

1982 -   

16  4 

1983 

1984 

1966™ 

22.0 

(4)  Aston  Martin  Lagonda,  Ina 
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Average  Fuel  Economy  Standaro 


Mo(M 

ywr 

Mtesper 
gMon 

1079 

Hi 

1980 _    _      

12.1 

1981 

172 

1087 

1i2 

man 

lU 

1984 _     . 

__ 

1U 

198S _ 

11  4 

(5)  Excalibur  Automobile  Corporation. 
AvERAOE  Fuel  Economy  Standaro 


Modal 

yMT 

Mlwper 

10T8 

11.S 

tflTO 

113 

laan              , 

1612 

1981 

17.9 

1989 

179 

lam 

16.6 

laiu 

16y6 

198K 

166 

NHTSA  has  analyzed  this  proposal 
and  determined  that  neither  Executive 
Order  12291  nor  the  Department  of 
Transportation  regulatory  policies  and 
procedures  apply,  because  the  proposal 
does  not  constitute  a  "rule",  which  term 
is  deHned  as  "an  agency  statement  of 
general  applicability  and  future  effect". 
These  exemptions  are  not  generally 
applicable,  but  apply  only  to  individual 
manufacturers.  If  those  orders  were 
applicable,  the  agency  would  have 
determined  that  these  exemptions  were 
neither  major  nor  significant  Tlie 
principal  impacts  of  this  proposal  would 
be  that  the  petitioning  manufacturers 
would  not  be  required  to  pay  civil 
penalties,  assimiing  they  actually 
achieve  their  projected  maximum 
feasible  average  fuel  economy  levels  in 
each  model  year,  and  the  purchasers  of 
these  automobiles  would  not  have  to 
bear  the  burden  of  the  civil  penalties  in 
the  form  of  higher  prices  for  the 
automobiles.  AdditionaUy,  since  this 
proposal  sets  alternative  standards  at 
the  levels  determined  to  be  the 
maximum  feasible  for  each 
manufacturer,  no  fuel  would  be  saved 
by  setting  higher  standards.  The  impacts 
have  been  tentatively  determined  to  be 
minimal  for  the  public  at  large. 
Notwithstanding  the  inapplicability  of 
the  DOT  policies  and  procedures,  a 
pt^liminary  regulatory  evaluation 
regarding  diese  impacts  has  been 
prepared  and  placed  in  the  docket  for 
this  action.  Copies  of  this  evaluation 
may  be  obtained  by  writing  the  Docket 
Section  or  calling  it  at  (202]  426-276& 


The  agency  has  considered  the 
environmental  implications  of  this  rule 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
determined  that  this  rule  will  not 
significantly  affect  the  human 
environment  Regardless  of  the  fuel 
economy  of  a  vehicle,  it  must  pass 
emissions  standards  which  measure  the 
amount  of  emissions  per  mile  traveled. 
Thus,  the  quality  of  the  air  is  not 
affected  by  these  exemptions  and 
alternative  standards.  Further,  since 
these  vehicles  cannot  obtain  greater  fuel 
economy  than  is  proposed  herein. 
granting  these  exemptions  will  not  affect 
the  amount  of  oil  avaUable. 

Since  the  Regulatory  Flexibility  Act 
may  apply  to  a  notice  exempting  a 
manufacturer  from  a  generally 
appUcable  standard,  the  agency  certifies 
that  each  of  the  exemptions  that  would 
be  granted  by  this  notice  would  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposal  would  not  impose  any 
additional  burdens  on  any  exempted 
manufacturer.  While  denial  of  any  of  the 
exemptions  would  subject  the  affected 
manufacturer  to  civil  penalties  for 
noncompliance  with  die  generally 
applicable  standards  for  cars,  only  a 
single  small  business  would  be  affected. 
Small  organizations  and  small 
governmental  jurisdictions  are  believed 
not  to  be  purchasers  of  these  cars.  In 
any  event  since  the  prices  of  the 
automobiles  of  these  manufacturers 
would  not  be  increased  by  the  adoption 
of  this  proposal,  their  purchasers  would 
not  be  affected.  Alternatively,  denial  of 
any  petition  request  would  result  in  civil 
penalties  being  imposed  on  the 
petitioner  and  in  purchasers  paying  a 
higher  price  for  the  petitioner's 
automobiles.  No  regulatory  impact 
analysis  has  been  prepared. 

Interested  persons  are  invited  to 
submit  comments  on  this  proposal.  It  is 
requested  but  not  required  that  10  copies 
be  submitted.  All  comments  must  be 
limited  so  as  not  to  exceed  15  pages  in 
length.  Necessary  attachments  may  be 
appended  without  regard  to  the  15-page 
limit  This  limitation  is  intended  to 
encourage  commenters  to  detail  their 
primary  alignments  in  a  concise  fashion. 

If  a  commentor  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including  the 
purportedly  confidential  information 
should  be  submitted  to  the  Chief 
Counsel  NHTSA.  at  the  street  address 
given  above,  and  seven  copies  from 
which  the  purportedly  confidential 


information  had  been  deleted  should  be 
submitted  to  the  Docket  Section.  Any 
claim  of  confidentiality  must  be 
supported  by  a  statement  showing  that 
the  information  falls  within  5  U.S.C. 
552(b)(4),  and  that  a  disclosure  of  the 
information  would  result  in  significant 
competitive  damage;  specifying  the 
period  during  which  the  information 
must  be  withheld  to  avoid  that  damage; 
and  showing  that  earlier  disclosure 
would  result  in  that  damage.  In  addition, 
the  commenter.  or.  in  the  case  of  a 
corporation,  a  responsible  corporate 
official  authorized  to  speak  for  the 
corporation,  must  certify  in  writing  that 
eadi  item  for  which  confidential 
treatment  is  requested  is.  in  fact, 
confidential  within  the  meaning  of 
section  552(b)(4)  and  that  diligent  search 
has  been  conducted  by  the  commenter 
or  its  employees  to  assure  that  none  of 
the  specified  items  has  previously  been 
disclosed  or  otherwise  become  available 
to  the  public 

All  comments  received  before  die 
close  of  business  on  the  conmient 
closing  date  indicated  above  will  be 
considered,  and  will  be  available  for 
examination  and  copying  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  comment 
closing  date  will  also  be  considered. 
However,  the  rulemaking  action  may 
proceed  at  any  time  after  that  date,  and 
comments  received  after  the  comment 
closing  date  and  too  late  for 
consideration  in  this  action  will  be 
treated  as  suggestions  for  future 
rulemaking.  NHTSA  will  continue  to  file 
relevant  material  in  the  docket  as  it 
becomes  avadable  after  the  comment 
closing  date,  and  interested  persons  an 
advised  to  continue  to  cbeck  the  dodwt 
for  new  material 

lliose  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose,  in  the 
envelope  with  their  comments,  a  self- 
addressed,  stamped  postcard.  When  the 
comments  are  received,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

(Sec.  a  Pub.  L  8»-670,  BO  Stat  981  (49  U.S.C 
1657):  sec.  301,  Pub.  L  94-183.  OS  Stat  901  (15 
U.S.C  2002);  delegations  of  authority  at  49 
CFR  1.50  and  48  CFR  501.8) 

Issued  on  May  5. 1982. 
Courtney  M.  PiioB, 

Associate  Administrator  for  Rulemaking. 

(FK  Doc.  8a-ia74  FOed  S-U-tt  »«  a^ 
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COMMISSION  ON  CIVIL  RIGHTS 

Delaware  Advisory  Committee; 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  rules  and  regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Delaware  Adivosry 
Committe  to  the  Commission  will 
convene  at  4K)0  p.m.  and  will  end  at  8:00 
p.m.  on  June  11, 1982.  at  the  Townsend 
Building,  Capitol  Square  and  Federal 
Street  in  the  Governor's  Conference 
Room,  Dover,  Delaware,  19901.  The 
piupose  of  this  meeting  will  be  to 
discuss  the  preparation  of  a  public 
forum  to  be  held  to  determine  the  effect 
of  block  grants  proposals  on  migrant 
workers  in  Delaware. 

Persons  desiring  additional 
information  should  contact  the 
Chairperson,  Louise  T.  Conner,  1214 
Faun  Road,  Grayiyn  Crest,  Wilmington, 
Delaware,  19803.  (302)  738-8154  or  the 
Mid-Atlantic  Regional  Office,  2120  L 
Street.  NW..  Suite  510.  Washington,  D.C. 
20037,  (202)  254-«670. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C.  May  7. 1982. 
)ohn  L  Binkley, 
Advisory  Conunittee  Management  Officer. 

|FR  Doc  82-12883  Piled  S-IZ-82:  8:46  am| 
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District  of  Columbia  Advisory 
Committee;  Agenda  and  Notice  of 
Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  rules  and  regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  District  of 
Columbia  Advisory  Committee  to  the 
Commission  will  convene  at  4:00  p.m. 
and  will  end  at  6:00  p.m.  on  June  24, 
1982.  at  the  Gehnan  Building,  2120  L 
Street.  North  West,  in  the  Lower  Level 


Conference  Room,  Washington.  D.C. 
20037.  The  purpose  of  this  meeting  will 
be  to  discuss  project  plans  and  a  report 
of  final  follow-up  activities  on  the 
police-conununity  relations  study. 

Persons  desiring  additional 
information  should  contact  the 
Chairperson.  Walter  E.  Washington.  408 
T  Street.  North  West,  Washington.  D.C. 
20001,  (202)  659-3300  or  the  Mid-Atlantic 
Regional  Office.  2120  L  Street,  North 
West.  Suite  5ia  Washington,  D.C.  20037. 
(202)  254-«67a 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Wastiington.  D.C.  May  7. 1982. 
lohn  L  Binkley, 
Advisory  Committee  Management  Officer. 

[FK  Doc  USM  FIM  5-U-«2: 8:46  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Prestressed  Concrete  Steel  Wire 
Strand  From  Brazil;  Postponement  of 
Countervailing  Duty  Preliminary 
Determination 

agency:  International  Trade 
Administration,  Commerce. 
action:  Postponement  of  Countervailing 
Duty  Preliminary  Determination. 

summary:  The  countervailing  duty 
preliminary  determination  involving 
prestressed  concrete  steel  wire  strand 
("PC  strand")  from  Brazil  is  being 
postponed  because  we  have  determined 
the  investigation  to  be  extraordinary 
complicated.  We  intend  to  issue  the 
countervailing  duty  preliminary 
determination  not  later  than  August  2, 
1982. 

EFFECnVE  DATE  May  13, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  A.  Martin.  Office  of  Investigations. 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230 
(202)  377-1273. 

SUPPLEMENTARY  INFORMATION:  On 
March  24, 1982,  we  announced  our 
initiation  of  the  countervailing  duty 
investigation  to  determine  whether 
producers,  manufacturers,  or  exporters 
of  PC  strand  from  Brazil  receive  any 
benefits  that  are  subsidies  within  the 
meaning  of  the  countervailing  duty  law 


(47  FJl.  13396).  The  notice  stated  that  we 
would  issue  a  preliminary  determination 
by  May  28, 1982. 

As  detailed  in  the  notice  of  initiation 
of  the  countervailing  duty  investigation, 
the  petition  alleges  that  the  government 
of  Brazil  provides  various  programs 
which  constitute  subsidies  to  producers, 
manufacturers,  or  exporters  of  PC 
strand.  The  alleged  subsidy  practices 
are  numerous  and  raise  complex  issues. 
Moreover,  it  is  difficult  to  determine  the 
extent  of  utilization  of  the  programs  by 
the  manufacturers,  producers,  or 
exporters.  We  have  determined  that  the 
government  of  Brazil  and  the  other 
parties  concerned  are  cooperating  and 
that  additional  time  is  necessary  to 
make  the  countervailing  duty 
preliminary  determination.  For  these 
reasons  we  determine  that  this  case  is 
extraordinary  complicated  in 
accordance  with  section  703(c)(1)(B)  of 
the  Tariff  Act  of  1930.  as  amended  ("the 
Act"),  and  we  intend  to  issue  a 
countervailing  duty  preliminary 
determination  not  later  than  August  2. 
1982. 

This  notice  is  pubUshed  pursuant  to  section 
703(c)(2)  of  the  Act. 

Gary  N.  Horlick, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

May  la  1982. 

(FR  Doc  82-13081  FIM  5-12-82;  »M  am\ 
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Minority  Business  Development 
Agency 

Financial  Assistance  Application— 
CFDA  11.800;  San  Francisco,  Dallas, 
Atlanta 

summary:  The  Minority  Business 
Development  Agency  announces  that  it 
is  soliciting  applications  for  its  Rural 
Assistance  Program  for  the  San 
Francisco,  Dallas  and  Atlanta  regions. 
The  purpose  of  the  program  is  to  provide 
such  management  and  technical  services 
as  financial  management,  accounting, 
management  analysis,  personnel, 
production  and  engineering  controls  to 
minority-owned  businesses  and 
individuals  in  rural  areas  not  served  by 
MBDA  Business  Develppment  Centers. 
OMB  Circular  A-95  applies  to  this 
solicitation. 

TTiree  cooperative  agreements  not 
exceeding  $200,000  each  will  be 
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awarded  for  twelve-month  periods— one 
in  each  region. 

Application  kits  may  be  requested  as 
follows: 

Awards  for  the  San  Francisco  region 
will  provide  services  in  the  rural  areas 
of  the  state  of  California. 

Minority  business  Development  Agency, 
Federal  Building— Room  15043,  450 
Golden  Gate  Avenue,  San  Francisco, 
California  94102.  Attn:  Mikel  Cook 
(415)  556-6733 

Awards  for  the  Dallas  region  will 
provide  service  in  the  rural  areas  of 
Louisiana,  New  Mexico,  Texas  and 
Arkansas. 

Minority  Business  Development  Agency, 
1100  Commerce  Street— Jloom  7E23, 
Dallas.  Texas  75242  Attn:  Cathy 
Bowman  (214)  767-8001 

Awards  for  the  Atlanta  region  will 
provide  services  in  the  rural  areas  of 
Alabamia,  Georgia,  Mississippi,  North 
Carolina  and  South  Carolina. 

Minority  Business  Development  Agency, 
1371  Peachtree  Street,  ME.— Suite  505, 
Atlanta,  Georgia  30309,  Attn:  Caritqn 
Eccles  (404)  881-4091 

The  closing  date  for  submission  of 
ALL  applications  is  May  21, 1982. 

Dated  May  4. 1982. 


National  Oceanic  and  Atmoaphertc 


Acting  Auittant  Director  for  Enterprise 
Development 

(FR  Doc.  8Z-U0Z3  FUed  S-U-eZ:  ft4S  an] 


Financial  Assistance  Application 
Announcement;  Waslilngton  Region 

AQENCY:  Department  of  Commerce, 
Minority  Business  Development  Agency. 
action:  Cancellation. 

summary:  The  Minority  Business 
Development  Agency  (MBDA) 
announces  that  it  is  cancelling  a  Grant 
under  the  Washington  Region's  Gty 
Minority  Business  Program  to  assist 
minority  businesses  in  the  selected  dty 
for  a  12  month  period  beginning  August 
1,1982. 

This  grant  was  opened  to  all 
incorporated  cities  (i.e.,  dty 
governments  only]  with  populations  of 
100,000  or  more  and  located  in  the 
Washington  Region  (Delaware, 
Maryland.  Pennsylvania,  Virginia,  West 
Virgina  and  the  District  of  Columbia). 

Dated:  May  6, 1982. 
John  F.  IgMwrt, 
Acting  B«giottal  Director. 

[FR  Doc  >Z-4SaM  FUed  ^U-tt  MI  ami 
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Issuance  of  Permit 

March  10, 1982,  Notice  was  published 
in  the  Federal  Register  (47  FR  10270]  that 
an  application  had  been  filed  with  the 
National  Marine  Fisheries  Service  by 
the  Southwest  Fisheries  Center, 
National  Marine  Fisheries  Service,  P.O. 
Box  271.  La  )olla,  Cahfomia  92038.  to 
take  up  to  one  hundred  fifty  (150) 
Cahfomia  sea  lions  [Zalophus 
califomianus)  and  up  to  one  himdred 
fifty  (150)  harbor  seals  [Phoca  vitulina] 
for  the  purpose  of  scientific  research. 

Notice  is  hereby  given  that  on  May  7, 
1982,  and  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C  1361- 
1407),  the  National  Marine  Fisheries 
Service  issued  a  Scientific  Research- 
Permit  to  the  Southwest  Fisheries 
Center,  subject  to  certain  conditions  set 
forth  therein. 

The  Permit  and  related  documents  are 
available  for  review  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street.  N.W.,  Washington, 
D.C.;  and  Regional  Director,  Southwest 
Region,  National  Marine  Fisheries 
Service,  300  South  Ferry  Street 
Terminal  Island.  California  90731. 

Dated:  May  7, 1982. 
Richatd  B.  Roe. 

Acting  Director,  Office  of  Marine  Mammala 
and  Endangered  Species,  National  Marine 
Fisheries  Service. 

|FR  Ooa  B2-iaa>S  FIM  U-U-tt  MS  u4 
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Modification  Of  Pennits 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  9  216.33  (d]  and  (e) 
of  the  Regulations  Governing  the  Talcing 
and  Importing  of  Marine  Mammals  (50 
CFR  Part  216),  Public  Display  Permit  No. 
2  issued  to  Sea  Life  Paric,  l^4akapnu 
Point.  Waimanalo.  Hawaii  96795  on 
February  8, 1974  (39  FR  7477),  as 
modified  on  March  3, 1975  (40  FR  8846). 
December  31. 1975  (40  FR  60105), 
October  18, 1977  (42  FR  55631). 
December  2. 1977  (42  FR  61296)  and 
November  15. 1979  (44  ER  65805):  and 
Permit  No.  197  issued  on  August  9, 1977 
(42  FR  41466)  as  modified  on  October  18. 
1977  (42  FR  55031).  and  November  15, 
1979  (44  FR  65806)  are  further  modified 
by  extending  the  period  of  validity  for 
the  authori2»d  takings  until  December 
31,1984. 

These  modifications  become  effective 
May  13, 1982.  The  Permits  as  modified 
and  documentation  pertaining  to  the 


modifications  are  avaialble  far  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheriet, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  N.W..  Washington. 
D.C.:and 

Regional  Director,  Soatfawest  Region. 
National  Marine  Fisheriea  Service,  300 
South  Ferry  Street.  Terminal  Island. 
California  90731. 

Dated:  May  7, 1982. 
RidianI  B.  Roe. 

Acting  Director,  Office  cf  Marine  Mammab  9" 
Endangered  Species,  National  Marine 
Fisheries  Service. 

(FR  Ooc  82-13082  Fned  S-U-tt  Mt  a^ 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 


Ad|ustlnj  the  import  Restraint  I 
for  Certain  Cotton  ApparsI  Products 
From  kidta 

May  7, 1982. 

AOaiCY:  Committee  for  the 
Implementation  of  Textile  Agreements. 
action:  Increasing  the  consultation 
levels  for  dotton  iii^twear  in  Category 
351  from  13.462  to  19,231  dozen  and 
other  apparel  in  Category  359.  from 
152,174  to  434.783  pouxuis.  produced  or 
manufactured  in  India  and  exported 
during  the  agreement  year  which  began 
on  January  1, 1982. 

(A  detailed  description  of  die  textile 
categories  in  terms  of  T3.U.S.A. 
numbers  was  published  in  the  Federal 
Register  on  February  28, 1980  (45  FR 
13172).  as  amended  on  April  23, 1980  (45 
FR  27463).  August  12. 1980  (45  FR  53506). 
December  24. 1980  (45  FR  85142),  May  5. 
1981  (48  FR  25121),  October  5, 1981  (46 
FR  48963).  October  27. 1981  (46  FR 
52409),  and  February  9, 1962  (47  FR 
5926).) 

tnJMMAwr.  Pursuant  to  die  terms  of  die 
Bilateral  Cotton.  Wool,  and  Man-Made 
Fiber  Textile  Agreement  of  December 
30, 1977,  as  amended,  between  the 
Governments  of  the  United  States  and 
India,  die  consultaticHi  levels 
established  for  cotton  apparel  products 
in  Category  351  and  359  are  being 
increased  at  the  request  of  the 
Government  of  India  to  19,231  dozen 
and  434,783  pounds,  respectively,  for  die 
agreement  jrear  which  began  on  January 
1, 1982  and  extends  throu^  December 
31.1982. 

UIECIIW  OATK  May  la  1962. 
KM  FUWTMW  WWM— ATION  OONrACT; 

Ross  Arnold.  International  TYade 
Specialist,  OCBoe  (rf  Textiles  and 
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Apparel,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230  (202/377-4212). 
StiPPLEMENTARV  FNFORMATION:  On 
December  18, 1981,  there  was  pubKshed 
in  the  Federal  Register  (46  FR  61685)  a 
letter  dated  December  15, 1981  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
to  the  Commissioner  of  Customs,  which 
established  levels  of  restraint  for  certain 
specified  categories  of  cotton,  wool,  and 
man-made  fiber  textile  products, 
including  Categories  351  and  359. 
produced  or  manufactured  in  India, 
which  may  be  entered  into  the  United 
States  for  consumption,  or  withdrawn 
from  Warehouse  for  consumption,  during 
the  twelve-month  period  which  began 
on  January  1, 1982  and  extends  through 
December  31. 1982.  In  the  letter 
published  below,  in  accordance  with  the 
terms  of  the  bilateral  agreement  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
directs  the  Commissioner  of  Customs  to 
increase  the  twelve-month  levels 
previously  established  for  Category  351 
and  359  to  the  designated  amounts. 
Paul  T.  O'Day, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
May  7. 1982. 

Committee  for  the  Implemenation  of  Textile 
Agreements 

Commissioner  of  Customs, 
Department  of  the  Treasury, 
Washington,  D.C. 

Dear  Mr.  Commissioner  This  directhre 
further  amends,  but  does  not  cancel,  the 
directive  issued  to  you  on  December  15, 1981 
by  the  Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
concerning  imports  into  the  United  States  of 
certain  cotton,  wool,  and  man-made  fiber 
textile  products,  produced  or  manufactured  in 
India. 

Effective  on  May  la  1982,  paragraph  1  of 
the  directive  of  December  15, 1981  is 
amended  to  increase  tlie  levels  of  restraint 
for  cotton  textile  products  in  Categories  351 
and  359  to  the  following: 


CMsgory 


351  _ 
359.. 


Anwndad  124n«n«»  la«al 
oft 


19.29t  dozsn. 
434,7«3  poundtL 


•  The  lev«lt  of  fasMM  have  not  been  adhisled  to  reflect 
any  Import  aNar  Oaoambai  31.  isei. 

The  actions  taken  with  respect  to  the 
Government  of  India  and  with  respect  to 
imports  of  cotton  textile  products  from 
India  have  been  determined  by  the 
Committee  for  the  Implementation  of 
Textile  Agreements  to  involve  foreign 
affairs  functions  of  the  United  States. 
Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of 


such  actions,  fall  within  the  foreign 
affairs  exception  to  the  rule  making 
provisions  of  5  U.S.C.  553.  This  letter 
will  be  published  in  the  Federal 
Register. 

Smcerefy, 

Paul  T.  ODay. 

Chairman,  Committee  for  the  bnplemenlation 
of  Textile  Agreements. 

|FR  Doc  82-13M6  FUed  S-ia-K;  ft45  araj 
BILUNO  COOE  3SUt-aS-« 


ChangM  to  the  Textile  Category 
System 

May  7, 1982. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements. 

action:  Changes  to  the  Textile  Category 
System. 

summary:  The  Correlation:  Textile  and 
Apparel  Categories  writh  the  Tariff 
Schedules  of  the  United  States, 
Annotated  provides  for  placement  of 
Tariff  Schedule  of  the  United  States, 
Annotated  (T.S.U.S.A.)  numbers  in  the 
Textile  Category  System.  Amendments 
to  Schedules  3  and  7  of  the  T.S.U.S.A.  as 
a  result  of  certain  administrative 
changes  require  amendments  to  the 
Correlation.  These  changes  are  cited  on 
the  list  which  follows  this  notice. 

EFFECTIVE  DATE:  April  1. 1982. 

FOR  FURTHER  INFORMATION  CONTACT. 

Claire  McDermott  International  Trade 
Specialist,  OfHce  of  Textile  and 
Apparel  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230  (202/377-4212). 

Paul  T.  O'Day, 

Chairman,  Committee  fca  the  Implementation 
of  Textile  Agreements. 

April  1, 1982  Changes  to  the  Correlation 
Category  and  Type  of  Change 

335    Change  383.3455  to  383.3448. 

383.3450  and  383.3452 
337    Change  383.50S0  to  383.5047  and 

383.5049 
359    Add  383.0635 
465    Change  360:4615  to  360.4215. 

360.4625  to  360.4225 
665     Change  360.4630  to  36a4330. 

a60.«35  to  36a4335 
669'  Change  706.2045  to  706.3400, 

706.2700  to  706.3900,  706.2840  to 

706.4140.  and  706.2850  to  706.4150 

(FK  Doc  82-13084  Fifed  S-12-82:  MS  ami 
BlUim  COOC  Mtt-3S-« 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DOD. 

ACTION:  Proposed  notice  for  a  system  of 
records. 

summary:  This  notice  publishes  a 

system  notice  for  a  Department  of  the 
Army  proposed  system  of  records 
identified  as  A0404.02DA]A.  entitled: 
"Courts-Martial  FUes." 

DATE:  This  system  will  be  effective  fime 
14, 1982. 

ADDRESSES:  Submit  any  written 
comments  to  the  System  Manager 
identified  in  the  system  notice. 

FOR  FURTHER  INFORMATION  CONTACT 

Mrs.  Dorothy  Karkanen,  Office  of  the 
Adjutant  General  (DAAG-AMR-R). 
Headquarters,  Department  of  the  Army. 
2461  ^senhower  Avenue,  Alexandria. 
VA  22331;  telephone:  703/325-6163. 

SUPPLEMENTARY  INFORMATION:  This 
system  of  records  was  not  published  in 
the  Federal  Register  previously  because 
the  Department  of  the  Army  considered 
courts-martial  files  to  be  exempt  from 
the  Privacy  Act  by  virtue  of  the 
definition  of  the  term  "agency"  in  5 
U.S.C.  552a(a)(l)  which  adopts  the 
definition  of  5  U.S.C.  551(1  )(F).  However, 
as  a  matter  of  policy  and  to  preclude 
any  mistmderstanding,  a  system  notice 
for  this  system  of  records  is  published  at 
this  time. 

It  is  proposed  to  exempt  portions  of 
this  system  troTo.  certain  provisions  of 
the  Privacy  Act  under  the  provisions  of 
Title  5.  U.S.C  552a(i)(2).  A  proposed 
exemption  rule  iar  the  system  will 
published  in  the  Federal  Register. 

The  Army's  inventory  of  system 
notices  for  records  subject  to  the 
Privacy  Act  of  1974.  Title  5.  U.S.C.  552a 
(Pub.  L  93-579;  44  Stat.  1896,  et  seq.) 
have  appeared  in  the  Federal  Register 
at: 

FR  Doc.  79-37052  (44  FR  73729), 

December  17. 1979 
FR  Doc  81-897  (46  FR  6460).  January  21, 

1981 
FR  Doa  82-674  (47  FR  2544),  Jamiary  18. 

1982 
FR  Doc.  82-5277  (47  FR  8810).  March  1. 

1982 
FR  Doc.  82-11002  (47  FR  17324).  April  22. 

1982 
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A  Report  of  a  New  System  as  required 
by  5  U.S.C.  552a(o)  was  submitted  on  7 
April  19S2. 
M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
May  7. 1962. 

A0404.02DAJA 

SYSTEM  HAIIE: 

Courts-Martial  Piles 

SYSTEM  location: 

U.S.  Army  Legal  Services  Agency, 
Falls  Churdi.  VA.,  22041;  Washington 
National  Records  Center,  Suitland,  MD., 
20409;  National  Personnel  Records 
Center.  St  Louis.  MO.,  63132;  and  office 
of  Staff  Judge  Advocates,  Judge 
Advocates,  and  Legal  Counsel  of 
subordinate  commands  and 
installations. 

CATEGOIIIES  OF  INDIVIOUALS  COVERED  BV  TNE 

system: 
All  individuals  tried  by  courts-martial. 

CATEGORIES  OF  RECORDS  IN  TME  SYSTEM: 

General  and  special  (BCD)  courts- 
martial  records  of  trial  include  a 
verbatim  transcript  of  the  trial  and  all 
allied  papers  relating  to  the  charged 
offenses  and  legal  review  of  the  case. 
Special  (non-BCD)  and  summary  court- 
martial  records  of  trial  include  a 
summarized  transcript  of  the  trial  and 
all  allied  papers  relating  to  the  chai^ged 
offenses,  but  ordinarily  do  not  include 
all  records  of  review'pursuant  to 
Articles  69  and/or  73,  Uniform  Code  of 
Military  Justice  (UCMJ).  (See  "Retention 
and  disposal"  below.) 

AUTHOWrV  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Title  10  U.S.C.  801-940  (Uniform  Code 
of  MiUtary  Justice). 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN 
THE  SYSTEM,  MCUMMNO  CATEGORIES  OF 
USERS  AND  TME  PURPOSES  OF  SUCH  USES: 

Courts-martial  records  are  transcribed 
and  used  to  provide  an  accurate  account 
of  the  proceedings  for  legal  review.  As 
such  records  reflect  criminal 
proceedings  ordinarily  open  to  the 
public,  they  are  normally  releasable  to 
the  pubhc  pursuant  to  the  Freedom  of 
Informaton  Act  They  are  also  used  to 
formulate  responses  to  inquiries  from 
members  of  Congress,  the  White  House 
Staff,  the  individual  concerned,  or  other 
agencies  or  individuals  interested  in  the 
case. 

Courts-martial  records  may  be 
transferred  within  the  Department  of 
Defense,  to  the  Department  of  Justice, 
the  Veterans  Administration,  and 
Federal,  state,  and  local  law 


enforcement  agencies  for  determination 
of  rights  and  entitlements  of  the 
individuals  concerned  or  use  in  die 
enforcement  of  criminal  or  dvil  law.  If  a 
conviction  results,  portions  of  the  record 
in  every  case  are  transmitted  to  Army 
personnel  authorities  for  use  in 
evaluating  the  individual's  overall 
performance  and  for  inclusion  in  his 
military  personnel  records.  A  record  of  a 
conviction  may  be  introduced  at  a 
subsequent  courts-martial  involving  the 
same  individual,  or  in  any  other  case  in 
which  it  is  relevant  Statistical  data 
obtained  from  records  of  trial  are  used 
in  determining  jurisdictional  and  Army- 
wide  trends  of  disciplinary  infractions  in 
the  Armed  Forces,  and  serve  as  a  guide 
for  officials  responsible  for  making 
policy  decisions  regarding  military 
justice  activities. 


POLICIES  AND  PRACTICES 

RETRIEVINO, 

DISPOSINOOF 


RECORDS  MTHESTSTEMt 


storage: 


Papers  stored  in  file  folders;  index 
cards,  computer  diskpacks.  and  courts- 
martial  coding  sheets. 

retiuevabiutv: 

Records  are  retrieved  by  reference  to 
the  name  and  social  security  number  of 
the  individual  and  through  the  court- 
martial  number  assigned  to  the  case. 

safeguards: 

Those  portions  of  the  system 
maintained  by  the  US  Army  Legal 
Services  Agency  and  the  National 
Personnel  Records  Center  are  contained 
in  file  cabinets  and  are  safeguarded  by 
systems  of  personnel  screening  and 
hand  receipts.  During  non-duty  hours, 
guards  assure  that  the  areas  where 
records  are  located  are  accessible  only 
to  authorized  personnel  Decentralized 
segments  of  the  system  are  maintained 
in  locked  file  cabinets  and/ or  locked 
offices  in  buildings  employing  security 
guards  and/or  located  on  military 
installations  with  military  police  or 
contract  guard  patrols  and  protecti<ML 

RETENTION  AND  disposal: 

With  respect  to  each  courts-martial, 
there  is  an  orignial  record  and  between 
one  and  four  copies.  One  copy  is  given 
to  the  accused  and  the  remaining  copies 
are  used  in  the  review  of  the  case  for 
legal  sufficiency.  The  original  record  is 
disposed  of  as  follows:  All  records  of 
trial  by  general  courts-martial  and  those 
special  courts-martial  records  in  which  a 
bad  conduct  discharge  (BCD)  was 
approved  are  retained  in  the  Office  of 
the  Clerk  of  Court  US  Army  Judiciary, 
for  1-2  years  after  completion  of 
appellate  review.  Thereafter,  the  records 


are  forwarded  to  the  Washington 
National  Records  Center,  Suittand.  MD.. 
20409  for  permanent  storage.  Records  of 
trial  by  special  courts-martial  (non-BCD) 
and  summary  courts-martial  are 
retained  in  the  staff  judge  advocate 
office  of  the  general  courts-martial 
authority  for  one  year  after  completion 
of  sui>ervisory  review  and  thereafter  for 
two  years  in  the  records  tinlHing  area  or 
overseas  rectxxls  center.  Records  are 
then  sent  to  the  National  Personnel 
Records  Center  (Military  Records),  9700 
Page  Boulevard.  St  Louis.  MO..  63132 
where  they  are  retained  for  seven  years. 
Thereafter,  the  records  are  destroyed 
^  and  the  remaining  evidence  of 
conviction  are  the  special  (non-BCD) 
and  summary  courts-martial 
promulgating  orders  maintained  in  the 
individual's  permanent  records  and  any 
review(s)  of  the  cases  conducted 
pursuant  to  Artide(s)  69  and/ or  73. 
UCMJ.  The  original  review  of  qiedal 
(non-BCD)  and  summary  ooarts-martial 
cases  and  a  copy  of  all  other  reviews 
pursuant  to  Articles  69  or  73,  UCMJ,  are 
maintained  for  diree  years  in  the  office 
of  the  Chief,  Examination  and  New 
Trials,  US  Army  Judiciary.  Falls  Chnrdi. 
VA.,  22041.  They  are  retained  an 
additional  seven  years  at  the 
Washington  National  Records  Center, 
SuiUand.  MD.,  20409,  and  destroyed. 
Statistical  data  obtained  from  general 
and  special  (BCD)  courts-martial  records 
are  maintained  permanently  on -master 
index  cards  wdiich  serve  as  a  means  of 
listing  records  of  trial  sent  to  storage. 


SYSTEM  MANAQCNfS)  AND  i 

The  Judge  Advocate  General. 
Department  of  die  Army,  The  Pentagon. 
Washington.  DC  203ia 


NOTIFICATION 

Requests  from  individuals  as  to 
wdie^er  there  are  any  general  or  special 
(BCD)  courts-martial  records  in  the 
system  pertaining  to  them  should  be 
addressed  to  the  Clerk  of  Court  (JALS- 
CC),  US  Army  Judidaty.  Nassif  Building. 
Falls  Church.  VA..  22041.  Requesto  for 
information  as  to  special  (non-BCD)  and 
summary  courts-martial  records  should 
be  addressed  to  the  staff  Judge  advocate 
of  the  command  where  the  record  was 
reviewed  or,  if  no  longer  there,  to  the 
National  Personnel  Records  Center 
(Military  Records),  9700  Page  Boulevard, 
St  Louis,  MO..  63132.  Official  mailing 
address  of  subordinate  commands  and 
installations  is  in  the  IX)D  Directory  in 
the  appendix  to  the  Army's  inventory  of 
system  notices. 

Requests  for  infiormation  oonoetning 
reviews  pursuant  to  Articles  flB  or  73. 
UCMJ.  should  be  addressed  to  die  Chiet 
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Examination  and  New  Trials,  US  Anny 
Judidary,  Nassif  Building,  Fafls  Chnreh. 
VA..  22041.  Written  requests  for 
information  should  rnchide  the  fall  name 
of  the  individual,  social  security  number 
(SSN),  the  record  file  number  if 
available,  and  any  other  personal 
information  which  would  assist  in 
locating  the  records. 

Personal  visits  may  be  made  to  the 
office  of  the  Clerk  of  Court  or  Chief, 
Examination  and  New  Trials,  during 
normal  business  hours.  The  individual 
should  provide  identification  such  as  a 
valid  driver's  license,  or  verbal 
information  sufficient  to  permit  locating 
the  record. 

R6CORD  ACCESS  PflOCEOURES: 

Requests  for  access  should  be 
submitted  as  specified  under 
"Notification  procedure"  above. 
Requests  should  be  directed  to  the  Clerk 
of  Court  OALS-CC).  US  Army  Judiciary. 
Nassif  Building,  Falls  Church.  VA.,  22041 
if  the  type  of  courts-martial  or  reviewing 
command  is  unknown. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  access  to  records 
and  for  contesting  contents  and 
appealing  initial  determinations  are 
contained  in  Army  regulation  340-21  ( 32 
CFR  Part  505). 

RECORD  SOURCE  CATEGORIES: 

Information  from  almost  any  source 
may  be  included  in  the  record  if  it  is 
relevant  and  material  to  courts-martial 
proceedings. 

SYSTEMS  EXENWTEO  FROM  CEtTTAIN 
PROVISIONS  OF  THE  ACT: 

All  portions  of  this  system  of  records 
which  fall  within  5  U.S.C.  552a(j)(2)  are 
exempt  from  the  following  provisions  of 
5  U.S.C.  552a:  (d)(2}.  (d)(3),  (d)(4),  (eK2). 
(e)(3).  (e)(4KH),  and  {g\.  The  rules 
exempting  this  system  are  set  forth  in  32 
CFR  Part  505. 

IFR  Doc  aa-12M3  nk  S-U-K:  8:45  aa) 
BILLINO  COOE  3710-(M-M 


Military  Traffic  Management 
Command;  Military  Personal  Property 
Claims  Symposium;  Open  Meeting 

Announcement  is  made  of  a  meeting 
of  the  Military  Personal  Property  Claims 
Symposium.  This  meeting  will  be  held 
on  June  10, 1982  at  the  Headquarters 
Military  Traffic  Management  Command, 
5611  Cohimbia  Pike.  Room  714,  Falls 
Church,  Virginia,  and  will  convene  at 
0900  hours  and  adjourn  at 
approximately  1500  hours. 

Proposed  Agenda:  The  purpose  of  the 
Symposium  is  to  provide  an  open 
discussion  and  free  exchange  of  ideas 


with  the  public  on  procedural  changes  to 
the  Personal  Property  Traffic 
Management  Regulation  (DOD  4500.34- 
R),  and  the  handling  of  other  matters  of 
mutual  interest  relating  to  claims  actions 
concerning  the  Department  of  Defense 
Personal  Property  Movement  and 
Storage  Program. 

All  interested  persons  desiring  to 
submit  topics  to  be  discussed  should 
contact  the  Commander,  Military  Traffic 
Management  Command.  ATTN:  MT- 
PPM.  at  telephone  number  756-1600. 
between  0800-1600  hours.  Topics  to  be 
discussed  should  be  received  on  or 
before  May  24, 1982. 

Dated:  May  3. 1982. 

Robert  F.  Waldman. 

Deputy  Director.  Directorate  of  Persona/ 
Property. 

|FR  Doc.  82-l314a  FfM  S-12-82:  ft45  am| 
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Defense  Nuclear  Agency 

The  Scientific  Advisory  Group  on 
Effects  (SAGE);  Meeting 

Scientific  Advisory  Group  on  Effects 
(SAGE)  will  meet  in  closed  session  Jime 
15  to  June  18. 1982.  at  the  HQ  US  Army 
Training  &  Doctrine  Command,  Ft. 
Monroe,  Vii^nia. 

Agenda:  June  15  to  17  (0830-1700)  and 
June  18,  (0830-1200):  Presentations. 
Discussions  and  Executive  Sessions  on 
Issues  Related  to  the  Integrated 
Battlefield 

The  presentations  and  discussions  in 
the  above  cited  agenda  will  focus  on 
current  and  planned  RDTftE  programs 
sponsored  by  the  Defense  Nuclear 
Agency  (DNA).  Executive  sessions  will 
be  held  for  the  primary  purpose  of 
advising  the  Director,  DNA  as  to  the 
adequacy  of  ongoing  and  planned 
programs.  All  planned  presentations, 
discussions,  and  executive  sessions  will 
include  classified  defense  information; 
therefore,  undo*  the  provisions  of 
Sections  552b(c)(l)  and  (3),  Title  5. 
U.S.C.  this  meeting  is  closed  to  the 
public.  Any  additional  information 
concerning  the  meeting  may  be  obtained 
fi-om:  LTCOL  Robert  E  Case.  USAF. 
Scientific  Secretary,  SAGE, 
Headquarters,  Defense  Nuclear  Agency, 
ATTN;  DDST.  Washington.  D.C.  20305. 
M.S.Haaly. 

OSD  Federal  Ref^ister  Liaison  Officer. 
Department  of  Defense. 
May  7. 1982. 

|FR  DocllBBl  Fthd  5-U-tt  MS  «ib| 
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Office  of  ttie  Secretary 

OOO  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

Working  Group  B  (Mainly  Low  Power 
Devices)  of  the  DOD  Advisory  Group  on 
Electron  Devices  (AGED)  will  meet  in 
closed  session  June  23, 1982,  at  the 
National  Bureau  of  Standards,  325 
Broadway,  Boulder,  CO  80303. 

The  mission  of  the  Advisory  Group  is 
to  provide  the  Under  Secretary  of 
Defense  for  Research  and  Engineering, 
the  Director,  Defense  Advanced 
Research  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 

The  Working  Group  B  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  The  low  power  device  area 
includes  such  programs  as  integrated 
circuits,  charge  coupled  devices  and 
memories.  The  review  will  include 
classified  program  details  throughout. 

In  accordance  with  5  U.S.C.  App.  1, 
section  10(d}  (1976),  it  has  been 
determined  that  this  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c){l)  (1978),  and  that 
accordingly,  this  meeting  will  be  dosed 
to  the  public. 
M.  S.  HMly. 

OSD  Federal  Register  Liaison  Officer 
Department  of  Defense. 
May  10, 1982. 

|FR  Doc.  02-12981  Filed  5-12-81: 8;4S  ami 
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DOO  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

Woridng  Group  C  (Mainly  Imaging 
and  Display)  of  the  DOD  Advisory 
Group  on  Electron  Devices  (AGED)  will 
meet  in  closed  session  June  24. 1982,  at 
the  NCR  Corporation.  20001  Danfield 
Court.  Ft.  Collins.  CO  80525. 

The  mission  of  the  Advisory  Group  is 
to  provide  the  Under  Secretary  of 
Defense  for  Research  and  Engineering, 
the  Director,  Defense  Advanced 
Research  Projeds  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  condud  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 

The  Working  Group  C  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  universities  or  in  their 
laboratories.  This  special  device  area 
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includes  snch  programs  as  inured  and 
night  sensors.  The  review  will  include 
classified  program  details  throughout. 
In  accordance  with  5  U.S.C.  App.  1. 
section  10(d)  (1976),  it  has  been 
determined  that  this  Advisory  Croup 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1978),  and  that 
accordingly,  this  meeting  will  be  closed 
to  the  pubKe. 
M.  S.  Healy. 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 
May  10. 1982. 
|fK  Doc  BS-U28aO  Filed  5-lZ-K:  8:45  ami 
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DEPARHIENT  OF  ENERGY 

Bonne wMe  Power  Administration 

Proposed  Impact  Aid  Payments 
Fonnuls  and  Opportunitiea  for  Puliic 
Review  and  Comment 

agency:  Bonneville  Power 
Administration  (BPA),  DOE. 
ACnoN:  Notice  of  proposed  impact  aid 
payments  formula  and  opportunities  for 
public  review  and  comment. 

SUMMAAY:  The  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  (Regional  Act) 
provides  that  BPA  may  establish  a 
regionwide  uniform  formula  for 
providing  impact  aid  assistance  to  local 
governments,  allowing  payment  of  their 
actual  cost  of  services  provided  on 
behalf  of  a  BPA  mafor  transmission 
facility  located  within  the  government's 
boundaries.  This  proposed  formula 
interprets  the  Regional  Act  provision 
(section  7(m)  and  prescribes  procedures 
to  be  followed  by  local  governments  to 
apply  for  impact  aid  assistance. 

DATES:  BPA  win  receive  public  comment 
on  the  proposed  formula  in  accordance 
with  section  7(i)  procedures  of  the 
Regional  Act,  which  are  described  in  the 
public  review  and  comment  portion  of 
this  Notice.  BPA  will  hold  hearings  in 
five  regional  locations.  Registration  for 
the  hearings  will  begin  at  7  p.m.  and  the 
hearings  will  start  at  7:30  p.m.  Dates  and 
locations  are:  May  24,  Crizzly  Den. 
Holiday  Inn,  Highway  10  West  and  East 
Mullan  Road,  Missoula,  Montana:  May 
25.  4-H  Building,  West  of  Superior  High 
School  on  5th  Street,  Superior,  Montana: 
May  26.  Boulder  Grade  School 
Auditorium,  205  South  Washington, 
Boulder.  Montana:  May  27,  Community 
Center,  Comer  of  Cottonwood  and  5th 
Street.  Deer  Lodge.  Montana;  June  1. 
BPA  Auditorium,  1002  NE.  Holladay 
Street,  Portland,  Oregon.  WrMen 
conuneats  are  also  encouraged  and  will 


become  part  of  the  record.  They  must  be 
received  on  or  before  July  12, 1982.  In 
addition.  BPA  will  endeavor  to  meet 
with  interested  persons  who  may  have 
questions  regarding  the  proposed 
formula.  To  request  such  a  meeting, 
interested  persons  should  contact  the 
Area  or  District  Manager  in  their 
locality  or  the  offlce  of  the  Public 
Involvement  Coordinator. 

ADDRESS:  Written  comments  not 
submitted  at  the  hearings  should  be 
submitted  to  the  Public  Involvement 
Coordinator,  Bonneville  Power 
Administration,  P.O.  Box  12999, 
Portland.  Oregon  97212. 

FOR  RIRTHER  INRMIMATMMI  CONTACT. 

Ms.  Donna  L  Geiger.  Public  Involvement 
Coordinator.  VJO.  Box  12999.  Portland. 
Oregon  97212.  509-230-347a  Oregon 
callers  may  use  the  toO-tee  number 
800-452-8429:  callers  in  California. 
Idaho,  Montana.  Nevada,  Utah. 
Wyoming,  and  Washington  may  use 
600^547-e04& 

Mr.  George  Gwinnutt.  Area  Manager. 
Suite  28a  1500  NE.  Irving  Street. 
Portland.  Oregon  97232.  503-230-i551. 

Mr.  Ladd  Sutton.  District  Manager, 
Room  206.  211  East  Seventh  Street, 
Eugene.  Oregon  97401.  503-345-0311. 

Mr.  Ronald  H.  Wilkerson,  Area 
Manager.  Room  561,  West  920  Riverside 
Avenue.  Spokane.  Washington  99201, 
509-4S6-251& 

Mr.  Gordon  H.  Brandenburger,  District 
Manager,  P.O.  Box  758.  KalispeU. 
Montana  59901.  406-75&-6202. 

Mr.  Ronald  K.  Rodewald.  District 
Manager.  P.O.  Box  741.  Wenatchee. 
Washington  98601,  509-662-4377. 
extension  379. 

Mr.  Thomas  M.  Noguchi,  Acting  Area 
Manager.  Room  250,  415  First  Avenue 
North,  Seattle,  Wasim^tton  98100.  206- 
422-4130. 

Mr.  Roy  Nishi.  Area  Manager.  West 
101  Poplar.  Walla  Walla,  Washington 
99362,  509-525-5500,  extension  701. 

Mr.  Robert  N.  LafTel,  District  Manager. 
531  Lomax  Street,  Idaho  Falls.  Idaho 
83401.  206-523-2706. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Review  and  Comment, 
n.  Summary  of  Impact  Aid  Formula. 
III.  Discussion  of  Significant  Concepts  in 
the  Formula. 

I.  Public  Review  and  Comment 

The  Regional  Act  allows  BPA  to 
develop  a  regionwide  uniform  formula 
for  making  annual  impact  aid  payments 
to  appropriate  local  governments  in 
accordance  with  the  procedures  for 
public  notification  and  hearings  as 
described  in  section  7(i)  of  the  Regional 
Act. 


The  hearings  wiD  be  hekl  by  the 
Hearing  Officer  to  develop  a  full  and 
complete  record  and  to  receive  public 
comment  in  the  form  of  written  and  oral 
presentation  of  vie«rs.  data,  qaestioaa. 
and  argument  related  to  the  proposed 
formula.  At  the  hearings,  any  person 
will  be  provided  an  adequate 
opportunity  to  offer  refutation  or 
rebuttal  of  any  material  submitted  by 
any  other  person  or  the  BPA  staff,  and 
the  Hearing  Officer,  in  his/her 
discretion,  will  aOow  a  reasonable 
opportunity  for  croas-exarainatian. 
which,  as  determined  by  the  Heating 
Officer,  is  not  dilatory,  m  order  to 
develop  information  and  material 
relevant  to  the  propoaed  formula.  The 
Hearing  Officer  may  annoanoe 
procedural  rules  necessary  for  the 
conduct  of  orderly  an  expeditions 
hearings,  and  may  apply  the  Federal 
Rules  of  Evidence  and  the  Federal  Rules 
of  Civil  Procedore  as  deemed 
appropriate. 

In  addition  to  the  opportunity  to 
submit  oral  and  written  material  at  the 
hearings,  any  written  views,  data, 
question,  and  arguments  submitted  prior 
to  or  before  the  dose  of  hearings  will  be 
made  a  part  of  the  record. 

After  such  a  hearing,  the 
Administrator  may  develop  a  revised 
proposal,  publish  snch  revised  proposal 
in  the  Federal  Re^ster,  and  conduct 
additional  hearings  in  accordance  with 
the  same  procedures  provided  for  the 
initial  hearing:  or,  in  the  alternative,  the 
Administrator  shall  make  a  final 
decision  establishing  a  uniform 
regionwide  formula.  Such  final  proposed 
formula  shall  be  based  on  the  record 
which  shall  include  the  bearing 
transcript  together  with  exhibits  and 
such  other  materials  and  information  as 
may  have  been  submitted  to.  or 
developed  by,  the  Administrator. 

In  consideration  of  public  comments, 
the  record,  and  other  information 
developed  by  the  Administrator,  the 
final  formula  may  differ  from  the 
proposed  formula  as  set  forth  in  this 
notice. 

The  formula  wiU  become  effective 
upon  approval  by  the  Federal  Energy 
Regulatory  Commission,  after  it  has 
considered  the  formula's  effects  on  BPA 
rates  that  have  been  established. 

n.  Sununaiy  otimpact  Aid  Formula 

The  attached  proposed  formula 
represents  BPA's  desire  to  pay  the  fidl 
measure  of  impact  aid  to  affected  local 
governments,  within  the  limitations 
contained  in  the  congressional 
authorization.  The  proposed  formi^ 
allows  pajnnent  of  a  quahfyiag  local 
government's  actaal  coat  of  services 
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provided  on  behalf  of  a  BPA  major 
transmission  facility  located  within  the 
government's  boundaries.  That  faciUty 
must  have  been  completed,  or  a 
modification  of  it  undertaken, 
subsequent  to  passage  of  the  Regional 
Act,  and  it  must  result  in  a  substantial 
impact  on  the  local  government.  The 
latter  threshold  is  met  where  the 
governing  entity  has  spent  more  than 
$1,000  on  services  on  behalf  of  the 
facility  during  the  fiscal  year  for  which 
impact  aid  is  requested.  If  it  has,  then  all 
otherwise  qualified  service  costs  will  be 
paid.  Service  categories  include  fire 
protection,  police  protection,  facihty 
planning  services,  emergency  services, 
and  possibly  others  still  to  be  identified. 
The  services  provided  must  be 
necessary  and  reasonable,  and  the  costs 
must  not  be  payable  by  other  means.  As 
stipulated  in  the  Regional  Act,  the 
formula  must  be  reviewed  and  approved 
by  the  Federal  Energy  Regulatory 
Commission  (FERC),  and  does  not 
become  effective  until  the  first  full  fiscal 
year  after  approval  of  a  regional  plan  by 
the  Pacific  Northwest  Electric  Power 
and  Conservation  Planning  Council 
(Regional  Planning  Council)  (probably 
fiscal  year  1984).  At  that  time,  a 
qualifying  local  government  may  request 
payment  for  services  provided  since 
December  5. 1980.  Thereafter,  payments 
would  be  requested  on  an  annual  basis. 

in.  Discussion  of  Significant  Concepts  in 
the  Formula 

A.  Payment  of  Service  Costa 

It  was  determined  that  the  "costs'* 
which  could  be  paid  under  impact  aid 
could  only  be  service  costs,  and  not  any 
other  costs  or  reimbursement  of  lost 
taxes.  In  section  7(m)(2),  it  is  stated: 

In  developing  such  [impact  aid]  formula, 
the  Administrator  shall  identify,  and  take 
into  account,  the  local  governmental  services 
provided  to  the  Administrator  concerning 
such  facilities  and  the  associated  costs  to 
such  governments  as  the  result  of  such 
facilities. 

There  is  some  question  whether  the 
words  "associated  costs"  refer  to  the 
"facihties"  or  to  "services."  If  the 
former,  then  the  costs  would  be  any  that 
the  local  government  incurred  on  behalf 
of  the  facilities;  it  the  latter,  then  the 
costs  would  be  limited  to  those  of 
services  provided.  Any  uncertainty  on 
this  or  the  tax  issue  is  put  to  rest  by  the 
legislative  history.  In  126  Cong.  Rec. 
10,685  (daily  ed.  Nov.  17, 1980). 
Representative  Dingell,  in  his  summary 
of  the  new  section  states: 

The  intent  is  to  make  these  payments 
reflect  the  services  provided  by  the 
governments  and  not  any  taxes  that  may 
have  been  lost  or  estimated  to  have  been  lost 


by  the  communities.  This  is  not  a  payment-in- 
lieu-of-taxes  provision.  (Emphasis  added.) 

Hence,  only  service  costs  are  being 
compensated  for  under  this  formula. 

B.  Formula  Based  on  Actual  Costs 

In  developing  this  formula.  BPA  was 
guided  by  the  requirements  of 
subsection  7(m)  of  the  Regional  Act, 
particularly  subsection  7(m)(2),  which 
states: 

Payments  made  under  this  subsection  for 
any  fiscal  year  shall  be  determined  by  the 
Administrator  pursuant  to  a  regionwide, 
uniform  formula  to  be  established  by  rule  in 
accordance  with  the  procedures  set  forth  in 
subsection  (i)  of  this  section. 

A  primary  result  of  BPA  deliberations 
was  the  proposal  to  pay  actual  costs  of 
services  inciured  by  the  local 
governments.  This  result  is  considered 
within  the  definition  of  a  "regionwide 
uniform  formula,"  as  required  by 
subsection  7(m).  Although  not  a 
mathematical  formula,  (as  would  be,  for 
example,  a  payment  of  so  many  dollars 
per  mile  of  line)  it  is  still  considered  a 
general  formula  within  conventional 
definitions.  Lack  of  any  historical  data 
on  service  costs  borne  by  local 
governments  on  BPA's  behalf,  and  the 
resultant  inability  to  relate  any  other 
formula  to  service  costs,  mandated  this 
actual  cost  approach  (i.e..  where  the 
actual  costs  are  not  known,  it  is  not 
possible  to  develop  a  mathematical 
formula  which  will  approximate  them). 
However,  it  is  possible  that  the  data 
gathered  under  this  method  may  allow 
the  development  of  some  simpler 
formula  in  the  future,  at  which  time  it 
could  be  amended.  Even  if  that  does  not 
become  the  case,  the  proposed  formula 
is  considered  meritorious  in  that  it 
makes  each  entity  "whole"  regarding 
service  costs  provided. 

C  Major  Transmission  Facility 

The  Regional  Act,  section  7(m).  states 
that  major  transmission  facilities  shall 
be  as  defined  in  section  3(c)  of  the 
Federal  Columbia  River  Transmission 
System  Act  (FCRTSA).  The  definition  in 
section  3(c)  provides  Uiat: 

The  term  "major  transmission  facilities" 
means  transmission  facilities  intended  to  be 
used  to  provide  services  not  previously 
provided  by  the  Bonneville  Power 
Administration  with  its  own  facilities. 

Through  the  annual  budgetary 
process.  BPA  identifies  those  facilities 
which  are  determined  to  be  major 
transmission  facilities.  Those  which 
have  been  so  identified,  and  will  be 
completed  after  passage  of  the  Regional 
Act  are:  WNP  Nos.  3  and  5  Integrating 
Transmission;  Western  Montana 
Transmission;  Southwest  Oregon 


Service;  Surprise  Valley  Area  Service; 
and  Boundary  Integration  and  Colville 
Valley  Support. 

Additionally.  BPA  proposes  to  include 
facilities  that  were  not  identified  imder 
the  FCRTSA  definition,  but  were 
completed  after  the  FCRSTSA's 
effective  dae,  and  would  have  been 
identified  as  major  had  they  been 
considered.  This  is  because  such 
facilities  are  considered  to  have  been 
within  the  contemplation  of  Congress  as 
"major  facilities"  at  the  time  of  the 
FCRTSA's  passage.  The  facilities 
covered  are:  the  Ashe- Willamette 
Valley  service;  the  Bell-Hot  Springs 
service;  the  Grand  Coulee-Hanford 
service:  the  Trojan-Allston  service;  and 
the  WNP  No.  2  Integrating  Transmission 
service.  The  Salmon  River-Lost  River 
service  is  not  included  because  it  was 
completed  prior  to  passage  of  the 
Regional  Act.  However,  it  may  qualify 
imder  the  modification  section,  if  work 
is  performed  on  it  at  a  later  date.  It 
should  also  be  noted  that  some 
"modifications"  to  older  lines  may  be  so 
substantial  that  they  would  be  identified 
as  new  "major  transmission  facilities;" 
and  would  therefore  qualify  for  impact 
aid. 

D.  Substantial  Impact  Requirement 

The  Administrator  is  not  authorized  to 
provide  impact  aid  assistance  imder 
section  7(m)  unless  he  finds  that  the 
local  government  is  substantially 
impacted,  as  distinguished  from  being 
merely  impacted,  as  a  result  of  the 
qualifying  facility.  As  set  forth  in  the 
formula,  it  is  possible  for  a  local 
government  to  show  it  has  been 
substantially  impacted  where  the  local 
government  can  show  an  annual 
expenditure  of  at  least  $1,000  in  services 
on  behalf  of  the  transmission  facihty.  If 
the  test  is  met.  all  directly  related  and 
otherwise  qualified  service  costs  will  be 
paid.  Any  proposed  test  would 
necessarily  be  a  somewhat  arbitrary 
one.  as  "substantial"  is  not  a  defined  or 
specific  term  in  section  7(m):  however, 
the  proposed  test  is  recommended  based 
on  its  reasonableness  and  ease  of 
application.  It  avoids  the  administrative 
burdens  of  minimal  claims,  while 
allowing  almost  all  local  governments 
an  opportunity  to  qualify. 

Proposed  Formula 

Table  of  Contents 

Section  1    Purpose 

Section  2    Formula 

Section  3    Definitions 

Section  4    Notice  and  Submittal 

Section  5    Application  for  Payment-Annual 

Payment  Requirement 
Section  6  BPA  Review 
Section  7    Limitations 
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Section  6    Penalties 

Section  9    Modification  of  Formula 

(Autfaorfty:  Sec.  7(m).  Pub.  U  0&-S01.  and  S 
U.S.C.  553) 

.  Section  1    Purpose.  The  purpose  of 
the  propoBed  formula  is  to  set  forth  a 
recommended  procedure  for  the  orderiy 
and  timely  processing  of  applications  for 
annual  impact  aid  assistance  from 
qualifying  local  governments  as  allowed 
by  section  7{m)  of  the  Regional  Act  The 
formnla  proposed  sets  fortti  procedure* 
for  notice,  sabmissioa  review,  and 
payment  to  qnalifjring  local  governments 
for  actual  cost  of  services  provided  to 
BPA  related  to  major  transmission 
facilities  located  within  the 
lurisdictional  boundaries  of  such 
governments.  Hie  Administrator 
proposes  to  provide  impact  aid 
assistance  that  pays  local  governments 
for  cost  of  services  provided  to  BPA  in 
its  capacity  as  a  legal  entity  entided  to 
receive  loul  govecnment  serrioes,  but 
yet  as  a  tax-exempt  Federal  entity,  one 
not  generally  anthorized  to  pay  for  these 
services.  The  essential  purpose  is  to 
make  qualifying  local  governments 
"whole"  respecting  the  cost  of  services 
they  provide,  to  provide  impact  aid  oo  a 
uniform  regionwide  basis,  and.  to  the 
extent  practical,  to  provide  as  equitable 
and  as  simple  a  means  possible  for 
providing  impact  aid  while  giving  proper 
regard  to  considerations  of  financial 
integrity,  viabdity,  and  admiiiistrative 
costs  and  btirdens  in  the  implementation 
of  section  7(m)  of  the  Regional  Act 

Section  2    Fonaola.  Impact  aid 
assiatenoe  may  be  provided  on  an 
annual  basis  to  qualifying  local 
governments  which  have  been 
substantially  in^Mcted  by  the  presence 
of  major  transmission  facilities  within 
their  juriKiictians  for  the  total  and 
actual  costs  of  local  governmental 
services  provided  to  the  Administrator 
as  the  result  of  such  facilities.  The  local 
government  will  be  notified  of  a 
qualifying  facility  located  or  to  be 
located  within  its  boundaries,  and  upon 
applying  for  and  supplying  supporting 
documentation  reganhng  qualification 
and  services  provided  to  the  facility 
during  the  cost-of-service  period.  BPA 
will  reimburse  the  entity's  appropriate 
service  costs.  Details  on  application  of 
the  fomwla  are  set  forth  in  the  sections 
which  follow. 

Section  3    Definitions.  As  used  hi 
subsection  7(m)  of  the  Regimal  Act  and 
in  applying  this  formula,  the  term: 

(a)  "CoBpietod  fectlit3r"  means  one 
that  is  permanently  completed  in 
accordance  with  final  design  standards 
to  provide  the  intended  transmission 
service. 

(b)  "Cott-of-service  period"  means  die 
period  immediately  preceding  the  fiscal 


year  in  which  die  local  government  can 
apply  for  and  receive  pajrments  under 
this  formula.  The  first  cost-of-service 
period  will  be  from  December  5, 1980, 
throu^  September  30, 1964  (assuming 
the  Regional  Planning  Council's  regional 
plan  is  adopted  prior  to  September  30, 
1983).  Thereafter,  the  cost-of-service 
period  will  be  the  BPA  fiscal  year 
immediately  preceding  the  fiscal  years 
during  whidi  local  governments  can 
receive  impact  aid  payments  under  this 
formula. 

(c)  "FadKty  planning  services"  means 
services  rendered  by  a  local  government 
to  assist  BPA  in  meeting  its 
responsibilities  to  coorcbnate  its 
activities  respecting  a  qualifying  facility 
with  local  government's  plans  to  the 
extent  feasible.  These  services  are 
provided  in  reviewing  BPA's  plans  and 
in  consnlting  with  BPA. 

(d)  "Facility  to  be  kicated"  means  a 
major  transmission  facility  for  whidi 
BPA  has  filed  a  notice  of  Record  of 
Decision  in  the  Federal  Register,  but  for 
which  construction  has  not  jret  been 
initiated. 

(e)  "britiatioB  of  constiuciiuu"  means 
when  physical  construction  activity  first 
begins  widnn  llie  jnrisdiction  of  the 
local  government  whidi  activity  it 
direcUy  related  to  the  clearing  for  and 
the  constrnction  of  die  facilities. 
Illustration:  Survey  work,  appraisal,  or 
negotiations  do  not  constitute 
construction  aqfivities  nor  does  mere 
storage  or  materials  and  supplies  within 
the  jurisdiction  constitute  the  initiation 
of  construction. 

(f)  "Local  governments"  means, 
exclusivelsr:  (1)  Counties;  (2)  cities;  (3) 
towns;  (4)  local  service  districts;  and  (5) 
Indian  Mbes,  to  die  extent  they  provide 
services  in  dieir  capacity  as  recognized 
local  governments  within  Indian 
reservations. 

(g)  "Located"  means  die  initiaiton  of 
construction  of  a  qaahlying  facility 
within  die  boundaries  of  a  local 
government 

[h]  "Major  transmission  faciUtjr"  (as 
defined  hi  section  S(c)  of  die  FCRTSA) 
means  a  transmission  facihty  completed 
after  die  effective  date  of  die  FCRTSA 
that  has  been  or  would  have  been 
identified  for  indnsion  in  BPA's  budget 
as  a  major  transmission  facility 
requiring  specific  congressional 
approval. 

(i)  "Major  trausuiission  facilities 
having  a  substantial  impact  on  local 
governments"  means  a  qoaUfying 
facility  widdn  a  local  jnrisdiction  where 
the  local  government's  annual  cost  of 
services  provided  to  BPA  directly 
related  to  such  qualifying  facilities  is  at 
least  $1400  dmtag  the  cost-of-service 
period  fanmedistefy  prececBng  the  fiscal 


year  for  wfaidi  impact  aid  may  be 
received  under  tins  ronmda. 

(j)  "Qualifying  facilitjr"  means  a  major 
transmission  facilify  oonpteted  or 
modified  after  the  effaUive  date  of  the 
Regional  Act 

(k)  "Qualifying  local  govemmenf* 
means  a  local  government  widiin  which 
is  located  a  major  transmission  facilify 
having  substantial  impact 

(1)  "Record  of  Decision"  means  the 
formal  decision  of  BPA  filed  pursuant  to 
the  regulations  of  the  CouncO  on 
Environmental  Qualify  (CEQ)  with  the 
Environmental  Protection  Agency  (EPA) 
that  incorporates  BPA's  final  route 
selection  for  a  "qualifying  facihty."  The 
official  date  of  the  entry  of  die  Record  of 
Decision  wdl  be  the  date  tiiat  the  notice 
of  fifing  widi  EPA  is  filed  fai  die  Fedsiri 
Re^ster. 

(m)  "Regional  plan"  means  die 
Rej^onal  Electric  Power  and 
Conservation  plan  developed  by  the 
Regional  Planning  Conned  and  adopted 
pursuant  to  die  Re^onal  Act.  The 
regional  plan  must  be  adopted  by  April 
1983,  and  wfll  establish  a  general 
scheme  for  implementing  oonsei  v  ation 
measures  and  devrioping  resources  to 
reduce  or  dimish  die  Ailniliii«tr«t»»^y 
oUigations. 

(n)  "Services"  means  reasonable  and 
necessary  expenditmes  incurred  by  a 
qualifymg  local  government  diat  the 
Administrator  determines  are  of  a  direct 
benefit  to  BPA.  Sendees  include  those 
provided  even  prior  to  the  location  of 
the  facilities  within  die  boundaries  of 
the  local  govonment  provided, 
however,  these  services  wiB  not  qualify 
for  impact  aid  il  as  a  result  of  a  diange 
in  the  proposal,  the  facilities  are  not 
located  within  the  boundaries  of  the 
jurisdiction  of  a  local  government 
Examples  of  the  type  of  services 
cova«d  include,  but  an  not  limited  to, 
police  protection,  fire  protection, 
emergency  services,  and  facilify 
planning  services. 

(o)  "Substantial  modification  of  an 
existing  facility"  means  a  100-percent 
increase  in  the  power-carrying  capadfy 
of  an  existing  transmission  facility  that 
BPA  had  previously  determined  to 
include,  or  now  detnmines  would  have 
been  included  in  BPA's  budget  as  a 
major  transmission  fadfify  under  the 
definition  stated  in  the  FCRTSA. 

Section  4  Notice  and  SabmittaL 

(a)  Wlddn  90  days  aftet  the  effective 
date  of  this  formula  (this  formula  is  not 
effective  until  approved  by  FERC.  see 
section  7tm)(Z)  ojf  the  Regional  Act), 
notices  will  be  issued  identifying  the 
locatioD  of  qualifying  fadlides. 
Thereafter,  wffhin  90  days  after  the 
notice  of  a  Record  of  Dedrion  on  • 


20660 


Federal  Register  /  Vol.  47,  No.  93  /  Tinirsday.  May  13.  1982  /  Notices 


major  traiumission  facility  has  been 
filed  in  the  Faderal  Register,  notices  will 
be  issued  identifying  the  facihty. 

(b)  Notice  shall  consist  of  Federal 
Register  notices,  letters  to  known 
affected  local  governments,  and  news 
releases  and  legal  notices  in  local 
newspapers  of  general  circulation 
within  the  territory  within  which  the 
qualifying  facilities  are  to  be  located. 
The  notice  shall  state  that  a  major 
transmission  facilify  has  been  or  is  to  be 
located  within  the  boundaries  of  the 
jurisdiction.  When  applicable,  a 
statement  of  the  current  status  of,  or 
proposed  start  of,  construction  shall  be 
provided.  The  letter  notice  shall  also 
contain  a  copy  of  section  7(m)  of  the 
Regional  Act  excerpts  of  statutory 
sections  referred  to  in  section  7(m),  and 
a  copy  of  this  formula;  these  items  will 
be  incorporated  by  reference  in  the 
Federal  Register  and  newspaper  notices. 

Sections    Application  for  Payment — 
Annual  Payment  Requirement  (a) 
Impact  aid  based  on  payment  for  cost  of 
services  will  not  be  made  until  the  BPA 
fiscal  year  (fiscal  year  as  now 
established  is  October  1  though 
September  30)  beginning  after  facilities 
have  been  located  within  the  boundaries 
of  a  qualifying  local  government  During 
BPA's  first  fiscal  year  for  which  impact 
aid  can  be  provided  (first  fiscal  year 
after  adoption  of  the  regional  plan) 
qualifying  local  governments  will  be 
eligible  for  payment  for  cost  of  services 
incurred  anytime  between  December  5, 
1980,  and  the  beginning  date  of  the  first 
fiscal  year.  Thereafter,  impact  aid  can 
be  provided  to  qualifying  local 
governments  for  the  cost  of  services 
incurred  during  the  period  of  October  1 
through  September  30  preceding  the  BPA 
fiscal  year  for  which  appHcation  for 
payment  is  made.  Illustrations: 
Assuming  the  regional  plan  by  Regional 
Planning  Council  is  adopted  in  May  1983 
(current  estimated  date),  then: 

(1)  First  fiscal  year  payment  can  be 
provided  =  FY  1984,  October  1. 1983, 
through  September  30, 1984. 

(2)  Expenses  paid  for  by  BPA  during 
FY  1984  =  those  incurred  from 
December  5, 1980,  through  September  30, 
1983.  Application  for  payment  to  be 
made  by  January  1, 1984. 

(3)  Expenses  paid  for  by  BPA  during 
FY  1985,  October  1, 1984,  through 
September  30, 1985  =  those  incurred 
from  October  1, 1983,  through  September 
30, 1984.  Application  for  payment  to  be 
made  by  January  1, 1985. 

(b)  Apphcation  for  annual  impact  aid 
assistance  by  local  governments  shall 
be  made  by  January  1st  of  the  fiscal  year 
for  which  Uie  local  government  qualifies 
to  receive  impact  aid  payments. 


(c)  Applications  for  payment  will  be 
sent  to  BPA.  through  the  appropriate 
area  offices  as  designated  in  the  notices 
to  be  submitted.  The  apphcation  for 
payment  shall  identify  each  service, 
detailing  the  costs  incurred  and  how 
they  were  derived.  The  application  will 
also  indicate  other  compensation 
available  or  received.  (See  sections  7(c) 
and  7(d]  of  this  formula.)  Illustration:  In 
the  case  of  police  protection,  for 
example,  the  local  jurisdiction  is  to  keep 
records  of  the  actual  time  devoted  to 
patrol,  protection  of  the  qualifying 
facility,  investigations  relating  to 
protecting  the  facilities  and  to  the 
apprehension  of  those  that  have 
jeopardized  or  threaten  to  jeopardize  the 
qualifying  facilify.  Administrative 
overhead  costs  can  also  be  charged  for 
each  unit  of  Ume  used  in  directly 
providing  police  protection  as  a  result  of 
the  qualifying  facilify.  This  figure  would 
be  based  on  the  established  percentage 
of  fixed  overhead  costs  to  direct  costs  as 
used  in  the  local  jurisdiction's 
accounting  procedures.  BPA  shall 
review  the  overhead  percentage  used 
and  will  pay  on  the  basis  of  the  figure 
submitted  if  it  is  found  to  fairly  reflect 
overhead  costs  for  each  unit  of  direct 
service.  Capital  expenditxires  may  not 
be  charged. 

(d)  To  the  extent  practical,  the  type 
and  level  of  service  will  be  determind 
before  the  actual  service  is  provided, 
with  the  local  government  giving  notice 
and  receiving  BPA  assent  thereto.  The 
provisions  is  section  7  of  this  formula 
will  still  be  applicable.  The  lack  of  an 
agreement  «vill  not  exclude  the  local 
government  from  receiving  impact  aid 
payments. 

Section  6    BPA  Review.  BPA,  or  its 
designee,  may  conduct  such  audits, 
examinations,  or  inspections  of  the  local 
government's  records  and  procedures, 
as  BPA  deems  appropriate.  Any  audit 
will  be  performed  in  accordance  with 
audit  standeirds  established  by  the 
Comptroller  General  of  the  United 
States.  The  number,  timing,  and  extent 
of  such  audits  will  be  at  the  discretion  of 
BPA  or  its  designee.  BPA  will  make  all 
reasonable  efforts  to  schedule  payment 
or  indicate  disagreement  within  90  days 
of  receipt  of  the  submittal.  Payment 
schedules  may  be  quarterly  or  annually 
for  annual  impact  aid  payments,  as  BPA 
determines  to  be  fiscally  appropriate. 
The  impact  aid  payments  will  be  subject 
to  audit  for  a  3-year  period  subsequent 
to  the  date  of  payment 

Section  7  Limitations,  (a)  Impact  aid 
payments  are  subject  to  the  availabilify 
of  funds  from  revenues. 

(b)  Impact  aid  payments  cover  only 
those  expenditures  directly,  reasonably, 
and  necessarily  incurred  for  the  benefit 


of  BPA  as  a  result  of  the  qualifying 
facilities. 

(c)  To  the  extent  service  costs  have 
been  compensated  or  agreement  has 
been  made  for  compensation  by  BPA 
under  some  authorization  other  than 
section  7(m)  of  the  Regional  Act  or  to 
the  extent  that  the  service  cost  is  or  can 
be  compensated  for  by  some  other 
Federal  source  (e.g.,  firefighting  costs 
under  Pub.  L  93-498.  implemented  in  44 
CFR  Part  151),  that  cost  will  not  qualify 
for  impact  aid  under  this  rule. 

(d)  Service  costs  will  not  be  paid  to 
the  exent  that  the  local  government  is 
otherwise  directly  compensated  for  its 
additional  costs  by  increased  taxes  or 
revenues  resulting  directly  bom 
activities  of  BPA's  employees  or 
contractors  in  respect  to  the  qualifying 
facilities. 

(e)  There  will  be  no  payment  of 
interest  under  this  Impact  aid  formula. 

Secion  8    Penalties.  Officials  or 
others  who  provide  information  or 
documentation  under  this  formula  are 
subject  to,  among  other  laws,  the 
criminal  penalties  of  Title  18  of  the 
United  States  Code.  Sections  287  and 
1001,  which  punish  the  submission  of 
false,  fictitious,  or  fraudulent  claims  and 
the  making  of  false,  fictitious,  or 
fraudulent  statements  and  which 
provide  for  a  fine  of  not  more  than 
$10,000  or  imprisonment  for  not  more 
than  5  years,  or  both.  For  such  a 
violation,  the  person  is  likewdse  subject 
to  the  civil  penalties  of  31  U.S.C.  231. 
Section  231  provides  that  the  person 
liable  "shall  forfeit  and  pay  to  the 
United  States  the  sum  of  $2,000,  and,  in 
addition,  double  the  amount  of  damages 
which  the  United  States  may  have 
sustained  by  reason  of  doing  or 
committing  such  act  together  with  the 
costs  of  suit;  and  such  forfeiture  and 
damages  shall  be  sued  for  in  the  same 
suit" 

Section  9    Modification  of  Formula. 
This  formula  is  subject  to  modifications 
where  determined  necessary  by  the  BPA 
Administrator.  The  formula  shall  not  be 
modified  more  often  than  once  a  year, 
and  any  modification  will  be  subject  to 
the  procedural  requirements  of  section 
7(i)  of  the  Regional  Act,  including 
approval  by  FERC 

Issued  in  Portland,  Oregon.  May  5, 1962. 

Peter  T.  lohnson. 

Administrator. 

(FR  Doc.  82-13083  Piled  S-12-S2:  8:45  ami 
MLUNO  COOC  MS0-01-«i 


Federal  Regater  /  Vol.  47.  No.  93  /  Thursday.  May  13.  1982  /  Notices 


Economic  Regulatory  Administration 

[ERA  Dodcet  Na  82-CERT-006] 

Put>lic  Service  Electric  and  Gas  Co; 
Application  for  Certification  of  Use  of 
Natural  Gas  To  Displace  Fuel  Oil 

Public  Service  Electric  and  Gas 
Company  (Public  Service),  80  Park 
Plaza.  T5E.  Newark.  New  Jersey  07101. 
filed  an  application  on  April  22. 1982. 
with  the  Economic  Regulatory 
Administration  (ERA)  for  certification  of 
an  eligible  use  of  natural  gas  to  displace 
fuel  oil  at  eight  of  its  electric  generating 
stations  located  in  New  Jersey:  Bergen 
in  Ridgefield;  Essex  in  Newark;  Hudson 
in  Jersey  City;  Kearny  in  Kearny;  linden 
in  Linden:  Sewaren  in  Sewaren;  Edison 
in  Edison;  and  Mercer  in  Trenton, 
pursuant  to  10  CFR  Part  595  (44  FR 
47920.  August  16. 1979).  More  detailed 
information  is  contained  in  the 


application  on  file  an(|^vailable  for 
public  inspection  at  the  ERA.  Natural 
Gas  Branch  Docket  Room,  Room  6144, 
RG-631. 12th  &  Pennsylvania  Avenue, 
NW..  Washington,  D.C  20461.  from  8:00 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

In  its  application.  Public  Service 
states  that  the  volume  of  natural  gas  for 
which  it  requests  certification  is 
approximately  three  biUion  cubic  feet 
lliis  volume  is  estimated  to  displace  the 
use  of  approximately  438,000  barrels  of 
No.  6  fuel  oil  (0.3  percent  sulfur)  and 
approximately  12.000  barrels  of  No.  2 
fuel  oil  (0.2  percent  sulfur)  or  kerosene 
(0.1  percent  sulfur]  per  year. 

The  quantities  at  each  location  are 
subject  to  considerable  variation  with 
changes  in  demand  and  availability  of 
the  various  generating  units,  but 
estimated  gas  usage  and  resulting  oil 
displacement  voltmies  are  listed  below: 
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The  eligible  seller  is  the  Alabama- 
Tennessee  Natural  Gas  Company,  P.O. 
Box  918,  Florence,  Alabama  35637.  The 
gas  will  be  transported  by  the  Texas 
Eastern  Transmission  Corporation.  P.O. 
Box  2521,  Houston.  Texas  77001;  and  the 
North  Alabama  Gas  District,  1100 
Woodward  Avenue,  Muscle  Shoals, 
Alabama  35660. 

Public  Service  has  in  effect 
certifications  by  the  ERA  which 
authorize  purchases  of  natural  gas  from 
various  eligible  sellers  for  use  at  the 
electric  generating  stations  named  in 
this  certification  as  follows: 


ERA  docker  Na 


ei-ceRT-ooa__ 

ei-CEHT-O0Q__ 


81-CERT-013 

81-CERT-015_ 


Amount 
(bHon 

cubic 


7J 
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EHMtm  June  24, 1981. 

Da 
enscttM  July  21. 1881. 
July  2S.  1981. 


In  order  to  provide  the  public  with  as 
much  opportunity  to  participate  in  this 
proceeding  as  is  practicable  under  the 
circumstances,  we  are  inviting  any 
person  wishing  to  comment  concerning 
this  application  to  submit  comments  in 
writing  to  the  Economic  Regulatory 
Administration.  Room  6144,  RG-e31. 
12th  &  Pennsylvania  Avenue,  NW.. 
Washington,  D.C.  20481,  Attention: 
Paula  A.  Daigneault,  within  ten  (10) 


calendar  days  of  die  date  of  publicatkm 
of  this  notice  in  the  Federal  Reglstec 

An  opportunity  to  make  an  oral 
presentation  of  data,  views,  and 
arguments  either  against  or  in  support  of 
this  application  may  be  requested  by 
any  interested  person  in  writing  within 
the  ten  (10)  day  comment  period.  Hie 
request  should  state  the  person's 
interest,  and.  if  appropriate,  why  the 
person  is  a  proper  representative  of  a 
group  or  class  of  persons  that  has  sudh 
an  interest  The  request  should  include  a 
summary  of  the  proposal  oral 
presentation  and  a  statement  as  to  why 
an  oral  presentation  is  necessary.  If 
ERA  determines  that  an  oral 
presentation  is  necessary,  further  notice 
will  be  given  to  Public  Service  and  any 
persons  filing  comments  and  will  be 
published  in  the  Federal  Register. 

Issued  in  Waahingtoo.  D.C  on  May  S,  198L 
F.SoottBuah. 

Director,  Oil  and  Gaa  Importa  Division,  Offht 

of  Fuels  Programs,  Economic  Regulatory 
Administration. 

(FR  Doc  8Z-U97*  Filed  C-U-tK  MS  aa^ 


Office  Of  Hearings  and  Appeals 

Cases  FHed;  Weeic  of  llarch  26 
Through  AprI  2, 1962 

During  the  week  of  Mardi  28  tfarougjh 
April  2, 1982,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  diis  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  perscm  who  will  be 
aggrieved  by  the  DOR  action  sou^t  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulatioru.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
pubbcaticH)  of  dds  Notice  or  die  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington.  D.C  20461. 
Gfloige  B.  Braznay, 

Director,  Office  ofHearinga  andAppealB, 
May  5. 1982. 
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Submission  of  Cases  f?ECEfVED  bv  the  Office  of  rm  H&ww«qs  and  Appeals,  Week  of  Mabch  28  Thpough  Aptol  ?,  i«82 


Mar  26.  1982 


Mar.  »,  1W2 

Mar.  29,  1962. 

Mar  29,  1982 

M».  30,  1982 

Mar.  31,  1982 


Mar.  31.  1982.. 
Mar.  31.  1982. . 
Mar.  3T.  1982... 


otiVPfcant 


Marathon  OH  Compaiiy/Groiinnarfc.  Inc.,  Findlay,  (Xmo. 


A.  JoNwon  A  Cigmpanr,  Inc.,  ntm  Yor*,  New  Yor*.. 
Laonard  E.  Beldwr,  Inc.  Washington,  O.C. 


Pacific  NorttMfeat  Resourcas  Cantar,  Eugene.  Oregon.. 


CaaaMa 


MaM»17... 


HEE-4020.. 
HEQ-0013.. 


HFA-0049.. 


Tlviftyway  Company,  Washington,  D.C _ HVXm019 


Mar.  31,  1982.. 

Apr.  1,  198^.„ 
Apr.  1.  1962..-., 
Apr.  1,  1962 


Apr.  1,  1982. _. 


Office  or  Special  Cotjniel/Altantic  RichfleM  Company, 
WasMngton,aC 


Office  of  Special  Counaef/Gulf  Oil  Corporation.  Washing- 
Ion.  D.a 

Offioa  ol  Special  Counsel/ Marathon  Gil  Company,  Vfaah- 
inglon,  D.C. 

AOMoa  of  Special  Counsel/Slandard  Oil  Company  ol 
Ohio,  Washington,  ac 


OlMe  ol  Special  Counaei/T«>aoo,  Inc.,  Washington,  D.C  . 

Bart>ana  Shell  Sarvica,  San  Francisco,  California 

Camdett  Fuel  01  Company,  Ningsland,  Qeorgia 

Charles  Gorsey,  Reston,  Virginia 


Type* 


HHJ-0»t2... 

HBj-eota... 

HftM»14 

HflJ-0015 


HRJ-0018.... 

HRX-0018... 
HEE-0021 ... 
HFA-OOSO... 


VIckers  Petroleum  Company/K-S  0»  Corporation 
Hampton.  kMva. 


|FR  Doc.  82-13009  Filed  S-12-82;  8:4S  am) 
BILUNQ  CODE  6450-01-« 


HFX-0017. 


jMokon  for  Pralective  Cider  H  gimmi.  MBMhan  08  Comply  verttf  emar  wm 
PnAeMon  Otda  with  Qrowmalk,  Idg.  regsfdkig  Ihe  rilsain  ol  Rniprielwy 
InlonaalleB  to  Marathon  0»  Company  in  connection  with  Proposed  RemedW 
Onlers  isauad  to  Marathon  01  Con^nny  (Case  Noa.  HBO-O0B4,  HP»O-e025. 
HFtO-0026). 

Excepaon  lo  the  Reporting  RequlrsmanlBi  W  yanlad:  A  JWmsoa  &  Cempaiy, 
Inc.  would  not  lie  requrad  to  lila  tonus  EIA-t4,  ElA-87,  EIA-90  «id  ElA-177. 

Petition  for  Special  Redress.  H  granted:  The  Office  ol  He«mgs  and  Appeals 
would  rescind  the  requremem  that  Laonstf  E  Belcher,  Inc.  iraMain  a  Mlar 

9*  CI  MM. 

Appeal  of  an  kifonnation  Request  OeniaL  N  granted:  The  Inlomlion  Request 

Denial  issued  l>y  the  Bonneville  Power  AdimnMraflon  would  be  rescinded, 

and  Pacific  Nonhwast  Resowoas,  Inc.  wauH  raesKa  aoaaaa  to  oartam  DOE 

information. 
Supplemental  Order  If  granted:  The  DOE  would  review  the  entitlement  excep- 

•on  i«lie<  panted  to  Thrfflway  Company  during  the  period  January  1,  188*  to 

January  27.  1981  to  detenmna  wOelhar  tie  lawal  ai  ratal  accorded  the  km 

was  appropriate 
Motion  for  Protectivo  Order    If  granted!  Aflan*:  Riehnald  Con^jwiy  (ARCO) 

would  enter  into  a  Protadlvc  Order  wW>  the  ONloa  af  SpasM  fruaiaal  (OEC) 
.    amiang  tt<a  dissemination  and  use  ol  certain  documents  provUad  to  ARCO  bv 

OSC. 
Motton  lor  Pratsction  Order.  H  gnMad:  GtiH  01  CeipuiaMuii  would  anisr  Into  a 

Protective  Onjer  with  the  Offioe  of  Speciia  Caanaal  tOSQ  Iknitag  the 

dissemination  and  use  ol  certain  documarits  provided  to  Gull  by  OSC 
Motion  for  Protective  Order.  H  granleft  Maralhatt  01  ConvMiy  would  enter  into 

a  Protectwa  Order  ivith  the  OfSea  d  Special  Counael  (OSQ  imiang  tie 

dissemination  arid  use  of  certain  documents  provided  to  Marathon  by  OSC. 
Motion  lor  Protective  Order  If  granted:  Standard  Oil  Company  of  Ohio  (SOHIO) 

would  enter  into  a  Protective  Order  with  the  Office  of  Spedal  Counsel  (OSC) 

limiting  ttie  dissemination  and  use  of  certain  documenta  prxivided  to  Sohio  t>v 

OSC. 
Motion  of  Protective  Onler.  II  granted:  Texaco,  Inc.  would  enter  into  a  Protective 

Order  with  the  Office  of  Special  Counsel  (OSC)  limiting  the  dasemination  and 

use  of  certain  documents  provided  to  Texaco  tjy  OSC. 
Supplemental  Order  tf  granted  The  Office  of  Heanngs  and  Appeals'  March  29, 

1962.  Remedial  Oder  issued  to  Barbana  Shan  Sannce  woiid  be  rescmdad. 
Exception  to  the  Reporting  Reqmrements.  If  granted:  Camden  Fuel  Oil  Company 

iwouid  not  be  required  to  tile  Form  EIA-9A 
Appeal   of  an   Information   Request   DenM.   If  granfad:  Tlia  April   1,    T9e2. 

Information  Request  Denial  isaued  by  the  OfKce  of  FOtA  and  Privaey  Act 

AcSvities  would  be  rescinded,  and  Chartea  Obrsey  laould  raeeive  aecass  to  a 

copy  of  a  memorandum  from  the  ExecuAra  Sarvic*  Board. 
Supplemental  Order,  II  granted:  The  Office  of  Hearings  and  Appeals  would 

issue  a  Decision  and  Order  directing  disbursemenr  of  rahnds  to  applicants 

regarding  Vidiers  Petroleum  Company^  Consanl  OWar. 


Objection  to  Proposed  Remedial 
Orders  Filed;  Week  of  March  29, 
Through  AprM  2, 1982 

During  the  week  of  March  29  through 
April  2, 1982.  the  notices  of  objection  to 
proposed  remedial  orders  listed  in  the 
Appendix  to  this  Notice  were  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy. 

Any  person  who  wishes  to  particfpate 
in  the  proceeding  the  Department  of 
Energy  will  conduct  concerning  the 
proposed  remedial  orders  described  in 
the  Appendix  to  this  Notice  must  file  a 
request  to  participate  pursuant  to  10 
CFR  205.194  on  or  before  Jane  2. 1982. 
The  Office  of  Hearings  and  Appeals  will 
then  determine  those  persons  who  may 
participate  on  an  active  basis  in  the 
proceeding  and  will  prepare  an  ofBcial 
service  list,  which  it  will  mail  to  all 
persons  who  filed  requests  to 


participate.  Persons  may  also  be  placed 
on  the  official  service  Ust  as  non- 
participants  for  good  cause  shown. 

All  requests  to  participate  in  these 
proceedings  shoaid  be  filed  with  the 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  Washington,  D.C. 
20461. 

George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
May  7. 1982. 

Anchor  Distributors  Inc.,  Miami,  Florida, 
HRO-003e 

On  March  31, 1982.  Anchor  Distributora. 
Inc..  7950  Northwest  58th  St.,  Miami  Florida 
33166  filed  a  Notice  of  Objection  to  a 
Proposed  Remedial  Order  which  the  DOE 
Southeast  District  Office  of  Enforcement 
issued  to  the  firm  on  February  24. 1982.  In  the 
PRO  the  Southeast  District  found  that  during 
the  period  January  1, 1980  to  March  31, 1980, 
Anchor  Distributors,  a  reseller-retailer,  sold 


motor  gasoline  at  prices  in  excess  of  those 
permitted  under  10  CFR  212J13. 

According  to  the  PRO.  the  Anchor 
Distributors  violation  resulted  in  $164,845.01 
of  overcharges. 

Appalachian  Flying  Service,  Btountvilk, 
Tennessee,  HRO-008B 

On  April  2, 1982.  Appakchi8A  F^ing 
Service.  P.O.  Box  1077.  Tri-City  Airport 
Station.  Blountville,  Tennessee  37617.  filed  a 
Notice  of  Objection  to  a  Prsposed  Remedial 
Order  which  the  DOE  Southeast  District 
Office  of  Enforcement  issued  to  the  Grm  on 
March  1. 198Z  bi  the  ffiO.  the  Southeast 
District  fouBd  that  during  the  period 
November  1. 1973  to  April  30. 1977. 
Appalachian  Flying  Service  sold  aviation 
gasoline  and  aviation  jet  fuel  at  prices  in 
excess  of  the  maximum  lawful  selling  prices 
permitted  under  10  CFR  212.93.  According  to 
the  PRO.  the  Appalachian  Flying  Service 
violation  resulted  in  $153,569.79  of 
overcharges. 
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MetropoUlan  Petroleum  Co.,  Miami,  Florida. 
HRO-0037.  Motoi'CasoIine 
On  March  31. 1962,  Metropolitan  Petroleum 
Company.  3675  N-W.  58th  Street  Miami 
Florida  33142.  filed  a  Notice  of  Objection  to  a 
Proposed  Remedial  Order  which  the  DOE 
Southeast  District  Office  of  Enforcement 
issued  to  the  firm  on  February  24. 1962.  In  the 
PRO  the  Southeast  District  found  that  during 
the  period  March  1. 1979  through  July  31, 
1979,  Metropolitan  sold  motor  gasoline  at 
prices  in  excess  of  the  maximum  lawful 
selling  prices  permitted  by  the  DOE 
Mandatory  Petroleum  Price  Regulations. 
According  to  the  PRO,  the  Metropolitan 
violation  resulted  in  $173,259.09  of 
overcharges. 

Whitaker  Oil  Company,  Atlanta,  Georgia, 
HRO-003S 

On  March  30. 1962.  Whitaker  Oil  Company. 
1557  Marietta  Road.  N.W„  Atlanta,  Georgia 
303ia  filed  a  Notice  of  Objection  to  a 
Proposed  Remedial  Order  which  the  DOE 
Southeast  District  Office  of  Enforcement 
issued  to  the  firm  on  February  24, 1982.  In  the 
PRO.  the  Southeast  District  found  that  during 
the  period  from  November  1, 1973  to  March 
31, 1974,  Whitaker,  a  reseller-retailer,  sold 
petroleum  products  at  prices  in  excess  of 
maximum  lawful  selling  prices  permitted 
under  6  CFR  150.359  and  10  CFR  Part  212, 
Subpart  P  of  the  Mandatory  Petroleum  Price 
Regulations. 

According  to  the  PRO,  the  Whitaker  Oil  Co. 
violation  resulted  in  $1,012,138.60  of 
overcharges. 

(PR  Doc  82-11070  FUed  5-12-82:  K4S  unj 
BHJJNOCOOE  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS  S1007;  TSH-FRL-2123-3] 

TSCA  Chemical  Sut)stances  Inventory; 
Intent  To  Remove  Certain  Incorrectly 
Reported  Substances 

aqency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  The  EPA,  in  reviewing  the 
chemical  substances  included  on  the 
Toxic  Substances  Control  Act  Chemical 
Substances  Inventory,  has  concluded 
that  certain  chemical  substances  were 
incorrectly  reported  and  listed.  TTie 
Agency  intends  to  remove  twenty-seven 
incorrectly  listed  substances  from  the 
Inventory,  and  solicits  pubUc  comments 
on  the  appropriateness  of  that  removal. 
date:  Comments  must  be  received  by 
EPA  on  or  before  July  12, 1982. 

ADDRESSES:  Three  copies  of  the  written 
comments  should  be  addressed  to: 
Document  Control  Officer  (TS-793). 
Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  401, 401 M  St.,  SW.. ' 
Washington.  D.C.  2046a 


Comments  should  bear  the  identifying 
notation  OPTS  81007.  The 
administrative  record  supporting  this 
action  is  available  for  public  inspection 
in  the  OPTS  Reading  Room.  E-107.  at 
the  above  address,  bom  8:00  a.m.  to  4.-00 
p.m..  Monday  through  Friday,  excluding 
holidays.         \ 

FOR  RIRTHER  INRMMAT10N  CONTACR 
Douglas  G.  Bannerman,  Acting  Director. 
Industry  Assistance  Office  (TS-799). 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
E-511,  401  M  SL,  SW.,  Washington.  D.C 
20460,  Toll  free:  (800-424-9065),  in 
Washington,  D.C:  [554-1404),  outside 
die  U.S.A.  (Operator-202-554-1404). 
SUPPLEMENTARY  INFORMATION:  Section 
8(b)  of  the  Toxic  Substances  Control  Act 
(TSCA),  Pub.  L  94-469,  requires  die 
Administrator  of  the  EPA  to  identify, 
compile  and  keep  current  a  Ust  of 
chemical  substances  which  are 
manufactured,  imported,  or  processed 
for  commercial  purposes  tn  the  United 
States.  To  meet  this  requirement,  EPA 
promulgated  the  Inventory  Reporting 
Regulations  (40  CFR  Part  710)  which 
appeared  in  the  Federal  Register  of 
December  23. 1977  (42  FR  64572).  These 
Regulations  provided  the  basis  for  the 
initial  compilation  of  the  TSCA 
Chemical  Substances  Inventory  whidi 
identifies  the  chemical  substances  in 
U.S.  commerce. 

The  Inventory  informs  the  public 
which  chemical  substances  are  being 
manufactured,  imported,  or  processed  in 
the  United  States  for  commercial 
purposes.  The  Inventory  also  has  a 
regulatory  purpose.  It  defines  what  is  a 
"new"  chemical  substance  for  purposes 
of  section  5(a)(1)(A)  of  TSCA.  If  a 
chemical  substance  is  not  included  on 
the  Inventory,  it  is  considered  a  "new~ 
substance  and  a  premanufacture 
notification  (PMN)  is  required  at  least  90 
days  before  the  manufacture  or  import 
of  such  a  substance  can  begin. 

For  the  Inventory  to  perform  its 
functions,  it  must  be  continuously  and 
accurately  updated  as  new  information 
becomes  available.  Updated  information 
includes  identities  of  new  chemical 
substances  which  are  being  introduced 
into  U.S.  commerce  and  corrections  for 
previously  reported  information. 
Recognizing  industry's  need  for  making 
corrections  to  incorrecdy  submitted 
Inventory  reports,  EPA  announced,  in 
die  Federal  Register  of  July  29, 1980  (45 
FR  50544),  that  it  would  continue  to 
accept  certain  types  of  corrections 
related  to  substances  previously 
reported  for  the  Inventory.  The  types  of 
corrections  specified  in  the  July  29 
Federal  Register  notice  relate  primarily 
to  chemical  identify. 


Since  the  publication  of  the  Initial 
Inventory  in  June  1979  and  the  Revised 
Inventory  in  July  1080.  the  Agency  has 
received  numerous  requests  from 
comptmies  to  correct  certain  previously 
submitted  Inventory  reports.  In 
reviewing  these  correction  requests  and 
the  corresponding  reports  ori^nally 
submitted  for  the  Inventory,  EPA  has 
concluded  that  a  number  of  the  chemical 
substances  currendy  listed  on  the 
Inventory  were  erroneously  reported. 
Furthermore,  in  reviewing  the  total  body 
of  Inventory  submissions,  it  was 
discovered  that  most  of  the  incorrecdy 
listed  substances  were  reported  by  only 
one  submitter,  i.e..  the  person  who 
subsequendy  requested  that  EPA  correct 
the  chemical  identify. 

There  are  obviously  different  reasons 
why  a  chemical  substance  was 
incorrecdy  reported  for  the  Inventory. 
First,  the  mistake  could  have  been 
typographical  or  transcriptional  and  was 
not  Imown  to  the  submitter  at  the  time 
when  the  original  report  was  submitted. 
Secondly,  improved  analytical 
equipment  and  methods  may  allow  for  a 
more  accurate  description  of  a 
previously  reported  substance.  Thirdly. 
EPA  may  identify  reporting  errors  and 
request  corrections.  Regardless  of  the 
source  of  error,  the  end  residt  is  the 
same:  A  chemical  substance  not  eligible 
for  inclusion  on  die  Inventory  was 
reported  and  included  on  the  Inventory. 
If  these  mistakes  are  not  corrected,  the 
integrify  of  the  Inventory  will  suffer  and 
its  reliability  as  an  accurate  cooqiiladoD 
of  commercial  substances  for  TSCA 
purposes  will  diminish. 

llie  Inventory  Reporting  Regulations 
specify  that  any  substance  reported  for 
the  Inventory  must  have  been 
manufactured,  imported,  or  |Mt>ce88ed 
for  commercial  purposes  in  the  United 
States  since  January  1. 1975.  A  chemical 
substance  incorrecdy  reported  for  the 
Inventory  might  not  have  satisfied  this 
requirement 

To  date,  EPA  has  officially  removed 
frtjm  the  TSCA  Inventory  only  the 
chemical  substance  known  as 
2-naphthaIenamine,  Chemical  Abstracts 
Service  Regisby  Number  91-59-8.  (46  FR 
11356  and  46  FR  30563.)  In  diis  notice, 
the  Agency  proposes  to  remove  twenfy- 
seven  additional  chemical  substances 
from  the  TSCA  Inventory.  Based  on 
EPA's  review  of  these  substances  and 
the  body  of  Inventory  submissions, 
these  substances  were  found  to  be 
incorrecdy  reported  and  Usted.  The 
substances'proposed  for  removal  from 
the  TSCA  Inventory  are  hsted  below  in 
ascending  Chemical  Abstracts  Service 
(CAS)  Registry  Number  sequence.  Each 
of  the  twenfy-seven  substances  is 
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further  identiiied  by  its  correspending 
CA  Index  Name. 

Each  of  the  twenty-seven  substances 
proposed  for  removal  was  reported  for 
the  Inventory.  Subsequently,  the  person 
who  reported  the  substance  informed 
EPA  that  the  chemical  identity  originally 
reported  to  EPA  and  included  on  the 
Inventory  was  incorrect.  The  corrected 
identity  for  each  of  the  twenty-seven 
substances  has  been  added  to  the 
Agency's  Master  Inventory  FHe.  EPA 
checked  each  of  the  twenty-seven 
substances  in  question,  as  originally 
reported,  to  determine  whether  any 
other  person  had  also  reported  the  same 
substance  for  the  Inventory.  If  someone 
else  had  correctly  reported  the 
substance,  it  would  have  been  retained 
for  the  Inventory.  As  to  the  twenty- 
seven  substances,  however,  no  other 
person  had  reported  them.  Accordingly, 
they  do  not  appear  to  be  eligible  for 
continued  inclusion  on  the  Inventory. 

Publication  of  this  notice  does  not 
mean  that  EPA  will  actaaily  and 
automatically  delete  from  the  TSCA 
Inventory  any  of  the  twenty-seven 
chemical  substances  listed  below. 
Rather,  the  Agency  solicits  public 
comments  on  its  intent  to  remove  from 
the  TSCA  Inventory  the  Hsted  chemical 
substances.  EPA  is  specifically 
interested  in  knowing  whether  any  of 
the  chemical  substances  hsted  below 
have  been  manufactured,  imported  or 
processed  for  commercial  purposes  by 
anyone  during  the  period  January  1, 1975 
through  the  publication  date  of  this 
notice.  The  Agency  is  al«o  interested  to 
know  whether  any  person  can  show  that 
any  of  the  chemical  substances  Hsted 
below  could  have  been  properly 
reported  for  either  the  Initial  or  the 
Revised  Inventory.  EPA  also  solicits 
comments  from  anyone  who  believes 
that  any  of  the  chemical  substances 
listed  below  should  not  be  removed 
from  the  TSCA  Inventory  for  any 
reason.  AH  such  comments  must  be 
submitted  to  EPA  withm  the  60-day 
comment  period. 

EPA  will  review  all  comments 
received  and  will  make  a  determination 
regarding  the  eventual  status  of  each  of 
the  chemical  substances  hsted  beiow. 
The  Agency  will  announce  its  dedsfon 
in  a  final  notice  of  disposition  in  the 
Federal  Register.  If  the  Agency 
determines  that  any  of  the  chemical 
substances  listed  should  not  be  removed 
from  the  Inventory,  an  eligible 
manufacturer,  importer,  or  processor  of 
that  substance  would  then  be  invited  to 
submit  an  Inventory  report  to  EPA  to 
replace  the  one  that  was  incorrectly 
submitted.  The  substance  could  then 
remain  on  the  Inventory.  On  the  other 


hand,  if  the  Agency  concludes  that  a 
substance  is  not  eligible  for  inclusion  on 
the  Inventory,  effiective  with  the 
publicatioD  of  the  final  notice  of 
disposition,  the  substance  will  be 
considered  removed  from  the 
Inventory — the  presence  of  its  name  in 
any  previously  published  version  of  the 
Inventtvy  notwithstandiag.  fai  that 
event,  the  premanufacture  notification 
requirements  of  section  5(a)  of  TSCA 
would  apply  to  any  manufacture  or 
importation  of  the  substance  from  the 
date  of  removal  on. 

With  the  publication  of  this  notice, 
any  on-going  mamafacture,  importarion, 
or  processing  of  any  of  the  twenty-seven 
chemical  substances  Ustsd  below  begun 
prior  to  the  publication  date  of  this 
notice  may  continue  until  publication  of 
the  final  notice  of  disposition.  EPA  will 
not,  however,  consider  any  request  to 
retain  any  of  the  listed  substances  on 
the  Inventory  based  solely  on 
manufacture,  wpoctation  or  processing 
of  that  substance  which  begins  after  the 
first  publication  date  of  this  notice. 

65086-37-6    Nonanoic  acid,  2,2- 
dimethyK  oxiranylraethyl  ester,  polymer 
with  ethenytbenzene,  2-hydroxyetbyl  2- 
propenoate,  1,3-isobenzofurandiane  and 
methyl  2-methyl-2-propenoate. 

66121-76-8    Phenol.  2-methyl-4,6- 
dinitro-,  lead  (2-(-)  salt. 

65122-05-6    Diazene.  [(1.3-dihydro- 
l,l,3-trnnethy!-2H-Jden-2- 
ylidene)meth3rfj  (2-methoxyphenylf. 

65151-55-6    Docosanoic  add,  1,3,5,- 
triazine-2,4,0- 

triyltn8[{methoxymethyl)immo]methyIe 
ne  ester. 

65530-81-6    Poly(dilhioromethylene), 
a-(2.2-dichloro-l.l,2-trlfhioroethyI)-W- 
hydro-. 

65717-13-7    4-PrimidinecarboxyIic 
acid,  l,2,3,6-tetrahydro-5-nJtro-2.6-dioxo- 
,  monopotassium  salt. 

67892-76-6    Nonanoic  acid,  2A- 
dimethyl-.oxiranylmethyl  ester, polymer 
with  butyl  2-propenoate.  methyl  2- 
methyl-2-propenoate  and  2-propeiu)ic 
acid. 

67892-78-8    Nonanoic  acid.  2.2- 
dimethyl-,  oxiraaylmethyl  ester,  polymer 
with  butyl  2-propenoate, 
ethenylbenzena,  2-hydroxyethyl  2- 
propenoate  and  2-propenoic  acid. 

68110-21-4    Zincate(l-),  trichloro-, 
hydrogen,  compd.  with  N,N-diethyl-4- 
[(l-methyl-lH-l,2,4-triazol-5-yl)azo) 
benzraiaxuna.  (1:1) 

68213^3-4    Patty  adds,  taH-oil. 
polymers  with  bisphenol  A,  bisphenol  A 
diglycidyl  ether.  Bu  acrylate,  2- 
(dimethyl)amino)ethyl  methacrylate,  2- 
[(l,l-dlmethyl)  aminojethyl 
melhacrylate,  glycidyl  2,2- 


dimethylnonanoate.  hydroxyethyl 
methacrylate  and  Me  methacrylate. 

7100»-23-8    Ll'-BI-lW-imiderole. 
2,2',5.5'-tetrakTs(2-chlorophenyl)-4.4'- 
bis(3,4-dimethoxyphenyl)-. 

71735-70-1    B-Alanine,  N-[3- 
(nonyloxy)propyl]-. 

71799-7B-3    9,11-Octadecadienoic  - 
acid,  [Z,2^-,  polymer  with  2- 
hydroxyethyl  2-methyl-2-propenoate, 
methyl  2-methyl-2-propenoate,  {Z,Z)- 
9,12-octadecadienoic  add  and 
oxiranylmethyl  2,2-dime(hyInononoate. 

74398-77-9    Benaenediazonium.  2- 
methoxy-5-methyl-4-((3- 
sulfophenyl)azo]-,  chloride. 

74642-9&-1    Cuprate(2-), 
[bis(amino8ulfooyl)-29H,3lH- 
phthalocyaninedi8ulfonato(4-)- 
N".N=»o,N'>,N»2]-.  lithium  sodium. 

Dated:  April  27, 1982. 

John  A.  Todhunter, 

AsaJstont  Administrator  for  Pesticides  and 
Toxic  Substances. 

(FR  Doc  82-13006  nicd  Via-aZ:  8:45  an) 
BILLINO  CODE  UWMO-M 
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Guidelines  for  Using  the  Imminent 
Hazard,  Enforcement  and  Emergency 
Response  AuttKMltiee  of  Superfund 
and  Other  Statutes 

agency:  Environmental  Protection 

Agency. 

action:  PoBcy  statement. 

summary:  These  guidelines  are 
published  pursuant  to  Section  106(c)  of 
the  Coibprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980.  Pub.  L  9&-610  (CERCLA  or 
Superfund).  They  are  intended  to 
provide  Federal,  State,  local  and  private 
parties  with  a  general  description  of 
how  response  actions  undertaken 
pursuant  to  Section  104  of  CERCLA  will 
be  coordinated  with  the  use  of 
enforcement  authorities  available  to  the 
Environmental  Protection  Agency  (EPA 
or  the  Agency)  and  the  Department  of 
Justice  (DOJ). 

Applicalrility  ai  Exacutive  Order  12291 

Uhder  Executive  Order  12291.  EPA 
must  fudge  whether  a  regulation  or  rule 
is  "Major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  Agency  has  determined 
that  Uiese  guidelines  do  not  constitute  a 
major  mie  or  regulatk)n  because  they 
are  designed  simply  to  describe  how 
authority  under  CERCLA  is  to  be 
coordinated  with  other  existing 
statutoiy  and  regulatory  aathority  and 
are  not  a  significant  change  in  the 
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Agency's  approach  to  implementing  that 
authority. 

These  guidelines  were  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  as  required  by 
Executive  Order  12291.  Any  comments 
from  OMB  and  any  response  from  EPA 
to  those  comments  are  available  for 
public  inspection  in  the  OfBce  of 
Enforcement  Counsel  (WH-S27-F), 
Fairchild  Building,  499  South  Capitol 
Street,  S.W.,  Washington.  D.C  2046a 

FOR  FURTHER  IMTORMATIOti  COffTACn 

Richard  A.  Smith,  Office  of  Enforcement 
Counsel  (WH-527-F),  Environmental 
Protection  Agency,  Fairchild  Building, 
499  South  Capitol  Street,  S.W., 
Washington.  D.C.  20460,  phone 
(202)  382-2550. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

These  guidelines  are  published 
pursuant  to  Section  106(c)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  Pub.  L  96-510  (CERCLA). 
They  are  intended  to  provide  Federal, 
State,  local  and  private  parties  with  a 
general  description  of  how  response 
actions  undertaken  pursuant  to  Section 
104  of  CERCLA  will  be  coordinated  with 
the  use  of  enforcement  authorities 
availabia  to  the  Environmental 
Protection  Agency  (EPA  or  the  Agency) 
and  the  Department  of  Justice  (DOJ). 
These  include  the  issuance  of 
administrative  orders,  enforcement  of 
standards  and  permits,  the  gathering  of 
information,  and  other  imminent  hazard 
and  emergency  powers. 

Consistent  with  proposed  revisions  to 
the  National  Contingency  Plan  (NCP), 
FR  Vol.  47.  No.  49,  page  10472.  March  12, 
1982,  it  is  EPA  policy  to  continue  to 
pursue  enforcement  actions  as  an 
alternative  to  or  complementary  with 
Fund-financed  response  activities.  This 
policy  is  necessary  to  ensure  that  the 
limited  Superfund  resources  are  utilized 
to  the  maximum  extent  possible  where 
there  is  no  solvent  responsible  party  and 
therefore  no  alternative  to  Government 
response.  Further,  it  is  Agency  policy  to 
seek,  whenever  possible,  cleanup  by 
responsible  parties  prior  to  recourse  to 
either  the  Fund  or  litigation.  To  this  end 
EPA  may,  whenever  possible,  provide 
notice  to  potentially  responsible  parties 
and  an  opportunity  to  confer  with  the 
Agency  In  an  effort  to  develop  a 
satisfactory  cleanup  agreement. 

While  hazardous  substance  problems 
are  widespread,  their  resolution  is 
inherently  site  specific  and  requires 
developing  response  and /or 
enforcement  actions  at  each  site  which 
are  tailored  to  individual  circumstances. 


Thus,  an  enforcement  program  to  solve 
these  problems  must  retain  sufficient 
flexibility  to  be  adaptable  to  a  wide 
range  of  situations.  Within  the  broad 
policy  framework  established  by  the 
proposed  Revisions  to  the  NCP,  selection 
of  the  appropriate  enforcement  tools  to 
achieve  the  statutory  goals  must,  of 
necessity,  be  based  on  case-by-case 
determinations. 

The  Administrator  of  EPA  has 
consulted  with  the  Attorney  General  in 
the  preparation  of  these  guidelines. 

Available  Federal  Legal  Authorities 

Federal  legal  authorities  available  to 
compel  responsible  parties  to  address 
threats  created  by  hazardous  substances 
including  both  administrative  and 
judicial  actions.  These  authorities  exist 
not  only  under  CERCLA  but  are  found  in 
a  variety  of  other  statutes  including  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  the  Clean  Water  Act 
(CWA),  the  Qean  Air  Act  (CAA).  the 
Toxic  Substances  Control  Act  (TSCA). 
the  Safe  Drinking  Water  Act  (SDWA) 
and  common  law.  The  range  of  potential 
actions  which  may  be  ordered  or  sought 
covers  all  phases  of  hazardous 
substances  problems  from  initial 
information  gathering  needed  to 
determine  the  existence  and  location  of 
a  potential  problem,  to  complete 
elimination  of  the  problem.  Which 
particular  authority  or  authorities  will 
be  used  and  whether  to  precede  court 
action  with  administrative  action  will  be 
determined  on  a  case-by-case  basis 
depending  upon  the  most  effective 
approach  for  achieving  the  desired  goal 
of  site  cleanup. 

The  statutory  authorities  listed  above 
provide  EPA  with  several  categories  of 
enforcement  tools  designed  to  fadUtate 
enforcement  of  the  relevent  statutes, 
including: 

1.  Authority  to  obtain  existing  data 
regarding  a  possibly  hazardous 
condition: 

a.  Section  3007,  3013.  7003  RCRA— 
right  of  entry;  obligation  to  furnish 
information. 

b.  Section  104(b),  104(e)  and  106(a) 
CERCLA — ^right  of  entry;  obligation  to 
furnish  informationu 

c.  Section  8  and  11  TSCA — subpoena; 
regulations  to  maintain  or  submit 
information. 

d.  Section  308  CWA— right  of  entry; 
obligation  te  furnish  information. 

e.  Section  114  CAA — right  of  entry; 
obligation  to  furnish  information. 

f.  Section  1445  SDWA^-right  of  entry; 
obligation  to  furnish  information. 

2.  Authority  to  require  responsible 
parties  to  collect  data: 


a.  Sections  3007(a),  3013  and  7003 
RCRA — administrative  orders,  penalties 
and  court  action. 

b.  Section  103(d)  CERCLA— 
regulations  to  maintain  ^records. 

a  Sections  106  (a)  and  (b)  CERCLA — 
administrative  orders,  penalties  and/or 
court  actions. 

d.  Section  8  TSCA— regulations  to 
maintain  or  submit  records. 

e.  Section  306(a)  CWA— 
recordkeeping,  sampling  and  monitoring. 

f.  Section  114  CAA — recordkeeping, 
sampling  and  monitoring. 

g.  Section  321  CAA— subpoena. 

h.  Section  1445  SDWA — regulations  to 
maintain  records. 

3.  Authority  to  compel  responsible 
parties  to  cleanup  hazardous  conditions: 

a.  Sections  3008  and  7003  RCRA — 
administrative  orders,  penalties  and 
court  action. 

b.  Sections  lOB  (a)  and  (b)  CERCLA— 
administrative  orders,  penalties  and 
court  action. 

c.  Section  504  CWA— court  action. 

d.  Section  1431  SDWA— 
administrative  orders,  penalties  and 
court  action. 

e.  Sections  6  and  7  TSCA— court 
action. 

f.  Sections  113  and  303  CAA— court 
action. 

4.  Authority  to  recover  money 
expended  by  the  government  to 
investigate  and  cleanup  a  hazardous 
condition: 

a.  Sections  107(a)  and  112(c)(3) 
CERCLA^-court  actioiL 

b.  Section  311(f)  CWA— court  actioa 

c.  Sections  3013  (d)  and  (e)  RCRA— 
administrative  orders  and  court  action. 

5.  Penalties  for  failure  to  comply  with 
administrative  orders,  regulations  or 
permit  conditions: 

a.  Sections  3008,  3013  and  7003 
RCRA — dvil  penalties,  fines  and 
imprisonment 

b.  Sections  103(d)  and  106(b) 
CliKCLA — fines  and  imprisonment 

c.  Section  107(c)(3)  CERCLA— punitive 
damages. 

d.  Sections  1431  and  1435  SDWA— 
fines. 

e.  Sections  311(b)  (5)  and  (6)  CWA— 
dvil  penalties,  fines  and  imprisonment 

f.  Sections  309  (c)  and  (d)  CWA— dvil 
penalties,  fines  and  imprisonment 

g.  Section  16  TSCA— dvil  penalties, 
fines  and  imprisonment 

h.  Section  17  TSCA— specific 
enforcement  and  seizure. 

i.  Section  113  CAA— dvil  penalties, 
fines  and  imprisonment 

In  addition  to  these  statutory 
authorities  CERCLA  specifically 
preserves  the  Federal  and/or  State 
common  law.  as  an  available  k^  tool 
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Under  the  general  doctrine  of  public 
nuisance  the  United  States  can  seek  to 
compel  a  responsible  party  to 
investigate  the  nature  and  extent  of  a 
hazardous  condition,  take  remedial 
action  to  correct  that  condition,  and  pay 
the  costs  incurred  by  the  government  in 
investigating  the  problem  and  taking 
any  remedial  action. 

There  are  obviously  differences 
inherent  in  the  statutory  provisions  that 
are  apphcable  to  the  utdization  of  these 
authorities.  These  differences  will 
influence  decisions  on  the  choice  of 
legal  authorities  and  legal  approaches 
for  any  case. 

The  meaning  and  reach  of  these 
statutory  authorities  is  a  matter  under 
continuous  review  by  Federal  courts. 
The  EPA  and  Department  of  Justice 
view  of  what  these  provisions  mean  is 
expressed  in  the  public  documents  Hied 
in  these  cases.  The  Court  decisions 
provide  the  interpretation  and  guidance, 
and  the  meaning  ascribed  to  the 
statutory  provisions  obviously  evolves 
as  new  cases  produce  new  decisions. 
These  decisions  in  turn  shape  EPA  and 
DO]  decisions  concerning  which 
statutes  to  employ. 

Coordinatioo  of  Enforcement  With 
Response  Activities 

A.  General.  Agency  policy  as  reflected 
in  the  preamble  to  the  proposed 
revisions  to  the  NOP,  is  that 
enforcement  is  to  be  used  as  an 
alternative  to  or  complementary  with 
the  use  of  Superfund  monies. 

Early  involvement  of  State  and 
Federal  personnel  in  the  site 
identification  and  priority  setting 
process  is  contemplated  by  the  proposed 
revisions  to  the  NCP.  Before  Superfund 
money  is  authorized  for  expenditure  at 
any  site  where  EPA  is  the  lead  Agency, 
it  will  be  determined,  based  on  the 
exigencies  of  the  hazard  presented  and 
input  from  the  legal  and  program 
personnel  involved,  whether 
enforcement  Fund  use,  or  some 
combination  of  the  two  is  appropriate. 

This  is  emphasized  by  numerous 
references  throughout  Subpart  F  of  the 
proposed  revisions  to  the  NCP 
pertaining  to  the  need  to  undertake 
efforts  to  identify  non-Federal 
potentially  responsible  parties 
simultaneously  with  the  technical 
investigation  of  a  release  or  threatened 
release.  See,  for  example, 
§S  300.63(a](3].  300.65(b]  ahd  (e). 

Further.  \  300.e5(d)  of  the  proposed 
revisions  to  the  NCP  describes  die 
Hazard  Ranking  System  (HRS)  that  will 
be  applied  to  sites  to  allow  a 
comparison  of  risk  or  danger  in  widely 
varying  situations.  The  criteria  in  the 
HRS  are  applicable  to  any  site. 


regardless  of  the  existence  of  potentially 
responsible  parties. 

It  is  the  responsibility  of  the  Office  of 
Solid  Waste  and  Emergency  Response 
through  its  Regional  program  personnel, 
with  the  assistance  of  Agencyiegal 
personnel,  the  Department  of  Justice, 
and  State  legal  personnel  where 
appropriate,  to  undertake  the  necessary 
investigations  to  determine  the 
existence  of  potentially  responsible 
parties  for  releases  or  threatened 
releases  where  EPA  is  the  lead  Agency 
under  the  proposed  revisions  to  the 
NCP. 

Prior  to  the  initiation  of  either  Fund- 
financed  response  activity  or 
enforcement  action,  the  Agency  will 
attempt  to  provide  oral  or  written  notice, 
where  appropriate  considering  the 
exigencies  of  the  situation,  to 
identifiable  potentially  responsible 
parties  (individual,  corporate  or  public) 
who  may  be  partially  or  wholly 
responsible  for  the  hazard  at  a 
particular  site.  This  notice  is  intended  to 
provide  potentially  liable  responsible 
parties  with  an  opportunity  to  undertake 
required  cleanup  in  Ueu  of  Government 
response  and  to  advise  these  parties  of 
their  potential  liabihty  should  the 
Government  undertake  the  cleanup  of 
the  release  or  threatened  release.  This 
notice  is  not,  however,  a  condition 
precedent  to  undertaking  a  response 
action  or  an  action  to  recover  money 
spent  during  such  a  response. 

Where  these  efforts  prove 
unsuccessful  in  leading  to  a  satisfactory 
cleanup  agreement,  the  Agency  will 
determine  whether  to  employ  the  Fund 
for  site  cleanup  or  to  use  one  or  more  of 
the  various  administrative  and/or 
judicial  tools  described  in  these 
guidelines  in  lieu  of  or  in  combination 
with  Fund  use.  These  decisions  will  be 
made  jointly  by  the  Office  of  Legal  and 
Enforcement  Counsel  and  the  Office  of 
Solid  Waste  and  Emergency  Response 
with  input  as  appropriate  &om  the  On 
Scene  Coordinator  (OSC).  the  Regional 
Response  Team  (RRT)  or  National 
Response  Team  (NRT),  when  activated, 
and  the  Department  of  Justice. 

When  the  decision  is  made  to  employ 
the  Fund  for  site  cleanup,  every  effort 
will  be  made  by  the  Office  of  Legal  and 
Enforcement  Counsel  to  recover  the 
Government  funds  expended.  Including 
referral  to  the  Department  of  Justice  for 
collection  action  where  necessary. 

The  Agency  will  necessarily  employ  a 
significant  percentage  of  its  enforcement 
resources  at  those  hazardous  waste 
sites  on  the  Interim  and  Final  National 
Priorities  List  for  which  responsible 
parties  can  be  identified.  However,  sites 
not  in  the  priority  ranking  system 
described  in  the  proposed  revisions  to 


the  NCP  may  also  be  the  subject  of 
enforcement  actions  where  appropriate. 

B.  Extent  of  Remedy.  As  stated  in  the 
preamble  to  the  proposed  revisions  to 
the  NCP.  the  Agency  has.  on  a  case-by- 
case  basis,  historically  made  a 
combined  legal  and  scientific  judgment 
in  enforcement  actions  as  to  the 
appropriate  extent  of  remedy,  by 
consideration  of  a  variety  of  generic  and 
case  specific  factors.  This  has  resulted 
in  settlements  and  initial  court  decisions 
calling  for  remedial  activity  in 
individufil  circumstances  ranging  bom 
complete  elimination  or  removal  of 
contaminants  to  nondetectable  levels,  to 
installation  of  contaiimient  and/or 
treatment  alternatives  in  addition  to  or 
in  lieu  of  rehabilitation  of  the 
contaminated  envlrorunent 

This  case-by-case  determination  of 
the  appropriate  extent  of  remedy  will 
continue  for  responsible  party  cleanup 
at  Superfund  sites.  The  Agency  will 
seek,  through  voluntary  agreement  or 
administrative  or  judicial  processes,  to 
have  those  persons  responsible  for  the 
release  cleanup  in  a  manner  that 
effectively  mitigates  and  minimizes 
daftiage  to  and  provides  adequate 
protection  of  public  health,  welfare,  and 
the  environment.  EPA  will  evaluate  the 
adequacy  of  cleanup  proposal  submitted 
by  responsible  parties  or  determine  the 
level  of  cleanup  to  be  sought  through 
enforcement  efforts,  by  consideration  of 
the  factors  described  in  }§  300.67  (e) 
through  (j)  of  Subpart  F  of  the  proposed 
revisions  to  the  NCP.  The  Agency  will 
not,  however,  apply  the  cost  balancing 
considerations  discussed  in  section 
104(c)(4)  of  die  Act  and  \  300.67(k)  of 
Subpart  F  of  the  proposed  revisions  to 
the  NCP  to  determine  the  appropriate 
extent  of  remedy  for  responsible  party 
cleanup.  These  cost  balancing 
considerations  are  applicable  only  to 
Fund-financed  activities. 

C.  Coordination  With  States.  It  is  the 
intent  of  these  guidelines  to  encourage 
those  States  that  are  willing  and  able  to 
do  so.  to  take  the  lead  in  bringing 
enforcement  actions  to  address 
hazardous  waste  problems. 

Coordination  of  Fedeal  actions  with 
State  actions  v^rill  be  primarily 
accomplished  through  the  use  of 
cooperative  agreements  as  provided  in 
section  104(d)  of  CERCLA. 

On  a  case-by-case  basis.  State  and 
Federal  legal  officials  wnll  decide 
whether  State  or  Federal  or  a  combined 
enforcement  action  is  appropriate. 
Where  the  State  is  taking  the 
enforcement  lead,  EPA  and  DOJ  may 
provide  legal  assistance  as  appropriate, 
including  access  to  expert  witnesses, 
sample  analysis  capability,  and  training. 
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Suits  to  recover  Superfund  money 
whether  expended  directly  by  the 
Federal  officials  or  spent  by  State 
officials  following  allocation  of  funds 
from  the  Federal  government  will 
remain  the  responsibility  of  Federal 
officials.  Section  300.68  of  Subpart  F  of 
the  proposed  revisions  to  the  NCP 
requires  that  all  documentation  of 
activities  al  a  site  shall  be  collected  and 
maintained  to  form  the  basis  for  cost 
recovery.  For  this  reason  there  will  be  a 
continuing  close  relationship  between 
State  and  Federal  officials  with  respect 
to  actions  where  the  State  is  taking  the 
enforcement  lead. 

Conclusion 

As  the  preceeding  discussion  clearly 
shows,  enforcement  and  Fund  use 
decisions  are  closely  linked  from  the 
early  stages  of  hazardous  waste  site 
identiflcation  and  assessment.  The 
intent  is  that  identification  of 
responsible  parties  proceed 
contepiporaneously  with  site  hazard 
ranking  to  encourage  maximum  non- 
Federally  financed  cleanup,  and  to 
insure  timely  enforcement  action  should 
it  become  necessary.  Should 
enforcement  prove  necessary  the 
Agency  and  DOJ  will  encourage  and 
support  maximimi  use  of  State 
authorities  and  personnel.  If  Federal 
enforcement  authorities  are  utilized,  the 
Agency  will  issue  administrative  orders, 
and/or  undertake  judicial  actions  in 
cooperation  with  DOJ,  that  seek  to 
impose  reasonable,  cost-effective 
remedies  that  achieve  levels  of  cieanop 
that  effectively  mitigate  and  minimize 
damage  to  and  provide  adequate 
protection  to  public  health,  welfare  and 
the  environment,  consistent  with  the 
proposed  revisions  to  the  NCP. 

Dated:  May  11, 1982. 
John  E.  Daniel. 

Acting  Administrator. 

|FR  Doc.  83-13133  riled  S-U-12: 8:45  ain| 
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FEDERAL  MARITIME  COMMISSION 

Agreement  Filed 

Notice  is  hereby  given  that  the 
following  agreement  has  been  filed  with 
the  Commission  for  review  and  approval 
pursuant  to  section  15  of  the  Shipping 
Act.  1916.  as  amended  (39  Stat.  733.  75 
Stat.  763.  46  U.S.C.  814). 

Interested  parties  may  inspect  and 
obtain  a  copy  of  the  agreement  and  the 
justification  offered  therefor  at  the 
Washington  office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  Room  10427;  or  may  inspect  the 
agreement  at  the  Field  Offices  located  at 


New  York.  N.Y..  New  Orleans. 
Louisiana,  San  Francisco.  California. 
Chicago,  Illinois,  and  San  Juan,  Puerto 
Rico.  Interested  parties  may  submit 
comments  on  the  agreement,  including 
request  for  hearing,  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington.  D.C  20573,  on  or  before 
May  24. 1982.  Comments  should  include 
facts  and  arguments  concerning  the 
approval,  modification,  or  disapproval 
of  the  proposed  agreement  Comments 
shall  discuss  with  particidarity 
allegations  that  the  agreement  is 
unjustly  discriminatory  or  unfair  as 
between  carriers,  shippers,  exporters, 
importers,  or  ports,  or  between 
exporters  from  the  United  States  and 
their  foreign  competitors,  or  operates  to 
the  detriment  of  the  commerce  of  the 
United  States,  or  is  contrary  to  the 
public  interest,  or  is  in  violation  of  the 
Act. 

A  copy  of  any  comments  should  also 
be  forwarded  to  the  party  filing  the 
agreement  and  the  statement  should 
indicate  that  this  has  been  done. 

Agreement  No.  T-4044. 

Filing  party:  Mr.  Douglas  J.  Seaty. 
Goldman,  Sachs  and  Co..  55  Broad 
Street  New  York,  New  York  10004. 

Summary:  Agreement  Na  T-4044  is  a 
terminal  lease  agreement  for  dodc 
facilities  between  South  Lousiana  Port 
Commission  as  lessor  (Port)  and  Rogers 
Termiiud  and  Shifting  Corporation,  as 
lessee  (Rogers).  The  purpose  of  the 
agreement  is  to  facilitate  the  issuance  of 
industrial  revenue  bonds  in  the  amount 
of  $15,375,000  which  are  to  finance  the 
cost  of  construction  of  Rogers'  dock  and 
wharf  facility  to  be  moored  in  the  Parish 
of  St  James,  Louisiana.  The  bond 
issuance  procedure  requires  the  transfer 
of  said  facilities  to  the  Port  who  will,  in 
tirni,  lease  the  facilities  back  to  Rogers. 
Rental  imder  the  agreement  will  be  used 
to  fund  repayment  of  the  bond,  and  at 
the  end  of  the  20-year  bond  period  (also 
the  term  of  the  agreement)  the  facilities 
will  be  transferred  by  the  Port  back  to 
Rogers.  The  faciUties  will  be  used  as  a 
floating  bulk  cargo  transfer  facility.  The 
project  will  be  operated  and  maintained 
throughout  the  lease  term  as  part  of  the 
public  port  of  the  lessor,  and  lessor  shall 
have  the  exclusive  right  to  and^hall 
assess  and  collect  dockage  fees  for  all 
vessels  berthing  at  the  project  and  to 
issue  an  appropriate  tariff  covering  such 
charges  and  their  application.  Further 
provision  is  made  for  apportionment  of 
such  revenues. 

By  order  of  the  Federal  Maritime 
Commission.' 


Dated:  May  la  1982. 
Francis  C.  Iluiney, 

Secretary. 

|PR  Doc  8Z-130Z7  Filed  S-U-BZ:  I 
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FEDERAL  RESERVE  SYSTEM 

Acquisition  of  Bank  Sharas  by  Bmk 
HokJing  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(a)(3)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(3)]  to  acquire  voting  shares  or 
assets  of  a  bank.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  applicatkm. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specificaUy  any  questions  of 
facts  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  NW.,  Adanta.  Georgia 
30303: 

1.  SouthTrust  Corporation, 
Birmingham,  Alabama;  to  acquire  90 
percent  or  more  of  the  voting  shares  or 
assets  of  The  First  National  Bank  of 
Piedmont  Piedmont  Alabama. 
Comments  on  this  application  must  be 
received  not  later  than  June  5, 1982. 

B.  Federal  Reserve  Bank  of  Kansas 
Qty  (Thomas  M.  Hoenig.  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Colorado  National  Bankshares, 
Inc.,  Denver.  Colorado;  to  acquire  80 
percent  or  more  of  the  voting  shares  or 
assets  of  Republic  National  Bank  of 
Englewood.  Englewood.  Colorado. 
Comments  on  this  application  must  be 
received  not  later  than  June  4, 1982. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Assistant  Vice 
President)  400  South  Akard  Street 
Dallas,  Texas  75222: 

1.  North  Texas  Bancshares,  Inc., 
North  Richland  Hills,  Texas;  to  acquire 
100  percent  of  the  voting  shares  or 
assets  of  the  successor  by  merger  to 
Arlington  State  Bank,  Arlington,  Texas. 
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Comments  on  this  application  must  be 
received  not  later  than  June  4, 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  7. 1982. 
DoiocM  S.  Smith. 

Assistant  Secretary  of  the  Board.   _ 

[FR  Doc  82-12988  Filed  S-12-S2:  S:4S  unl 
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Bank  Holding  Companies;  Proposed 
De  Novo  Nonbank  Activities 

The  bank  holding  companies  listed  in 
this  notice  have  applied,  pursuant  to 
section  4(c)(8)  and  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
§  225.4(b)(l]  of  the  Board's  Regulation  Y 
(12  CFR  225.4(b)(1)).  for  permission  to 
engage  de  novo  (or  continue  to  engage  in 
an  activity  earlier  comjnenced  de  novo), 
directly  or  indirectly,  solely  in  the 
activities  indicated,  which  have  been 
determined  by  the  Board  of  Governors 
to  be  closely  related  to  banking. 

With  respect  to  each  application, 
interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efHciency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices."  Any 
comment  on  an  application  that  requests 
a  hearing  must  include  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  that  proposal. 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  Comments  and 
requests  for  hearings  should  identify 
clearly  the  specific  application  to  which 
they  relate,  and  should  be  submitted  in 
writing  and  received  by  the  appropriate 
Federal  Reserve  Bank  not  later  than 
June  4, 1982. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Citicorp,  New  York.  New  York 
(export  finance  company  activities; 
worldwide):  To  engage  through  a  de 
novo  subsidiary,  Citicorp  Export  Credit 
Corporation  ("CECC"),  in  the  making  of 
loans  to  United  States-domiciled 
exporters  to  finance  purchases  of  goods 
and  services  of  United  States 


manufacture  or  origin  and/or  costs 
incidental  thereto.  Such  loans  would  be 
made  or  acquired  by  CECC  &om  an 
office  located  in  New  York,  New  York, 
and  these  activities  would  be  offered 
and  operated  throughout  the  world. 

2.  Peoples  BanCorp,  Belleville,  New 
Jersey  (serving  activities;  New  York, 
New  Jersey,  Connecticut):  To  engage 
through  its  subsidiary,  Peoples  Financial 
Services  Corporation,  in  the  servicing  of 
third  party  automobile  leases.  Such 
service  activities  will  include  the 
safekeeping  of  documents,  filing  of 
registration  and  tide  documents, 
obtaining  proof  of  insurance  and  the 
remitting  of  taxes.  Such  activities  will  be 
conducted  in  an  office  in  Belleville,  New 
Jersey  serving  New  York,  New  Jersey, 
and  Connecticut 

B.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian.  Jr..  Vice  President) 
701  East  Byrd  Street.  Richmond,  Virginia 
23261: 

1.  Maryland  National  Corporation, 
Baltimore,  Maryland  (mortgage  banking, 
consumer  finance,  leasing,  servicing, 
and  insurance  sales;  mail  solicitation, 
nationally):  Engaging  generally  in  the 
business  of  a  mortgage  banker,  mortgage 
broker  and  mortgage  servicing  firm, 
including  but  not  limited  to,  second 
mortgage  financing;  originating,  buying, 
selling  and  otherwise  dealing  in 
mortgage  loans  as  priitcipal  or  agent; 
servicing  mortgage  loans  for  affiliated  or 
nonaffiliated  entities;  acting  as  adviser 
in  mortgage  loan  and  second  mortgage 
loan  transactions;  making  or  acquiring, 
for  its  own  account  or  for  the  account  of 
others,  loans  and  other  extensions  of 
credit  such  as  would  be  made  by  a 
finance  company  or  consumer  finance 
company;  making  or  acquiring,  for  its 
Qwn  account  or  for  the  account  of 
others,  loans  and  other  extensions  of 
credit  such  as  would  be  made  by  a 
credit  card  company:  engaging  generally 
in  the  business  of  leasing  personal 
property,  including  but  not  limited  to. 
the  leasing  of  various  types  of 
equipment,  machinery,  vehicles, 
transportation  equipment  and  data 
processing  equipment;  originating, 
buying,  selling  or  otherwise  dealing  in 
consumer  finance  paper,  sales  finance 
paper,  credit  card  receivables  and 
personal  property  leases  as  principal  or 
agent;  servicing  consumer  finance,  sales 
finance  and  credit  card  receivables,  and 
personaf'property  leases  for  affihated  or 
nonaffiliated  entities;  and  engaging  in 
the  sale  as  agent  of  credit  life,  credit 
disability,  credit  accident  and  health, 
loan  redemption  and  loans  cancellation 
insurance  in  connection  with  extensions 
of  credit  by  bank  and  nonbank 
subsidiaries  of  the  holding  company. 
(Loan  redemption  and  loan  cancellation 


insurance  will  be  limited  to  decreasing 
term  policies  and  will  not  include  level 
term  policies.)  Activities  would  be 
conducted  by  National  Consumer 
Discount  Company  from  an  office  in 
Newark,  Delaware. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  400  South  Akard  Street 
Dallas,  Texas  75222: 

1.  BankAmerica  Corporation,  San 
Francisco.  California  (financing, 
servicing,  and  insurance  activities; 
expansion  of  geographic  scope; 
California,  Idaho.  Montana,  Nebraska, 
Oregon,  Washington,  and  Wyoming):  To 
continue  to  engage,  through  its  three 
indirect  subsidiaries,  FinanceAmerica 
Corporation,  and  Oregon  corporation, 
FinanceAmerica  Corporation,  an  Idaho 
corporation  and  FinanceAmerica 
Corporation,  a  Wyoming  corporation,  in 
the  activities  of  making  or  acquiring  for 
its  own  account  loans  and  other 
extensions  of  credit  such  as  would  be 
made  or  acquired  by  a  finance  company; 
servicing  loans  and  other  extensions  of 
credit  and  offering  credit-related  life 
insurance,  credit-related  accident  and 
health  insurance,  and  credit-related 
property  insurance  in  each  state  except 
California,  where  credit-related  property 
insurance  will  not  be  offered. 

Such  activities  will  include,  but  not  be 
limited  to,  making  consumer  installment 
loans,  purchasing  installment  sales 
finance  contracts,  making  loans  and 
other  extensions  of  credit  secured  by 
real  and  personal  property,  and  offering 
credit-related  life,  credit-related 
accident  and  health  and  credit-related 
property  insurance,  except  where 
otherwise  noted  above,  directiy  related 
to  extensions  of  credit  made  or  acquired 
by  each  of  the  three  corporations. 

These  activities  will  be  conducted 
from  three  existing  offices  located  in 
Portiand,  Oregon,  serving  the  entire 
States  of  Oregon,  Cahfomia  and 
Washington;  Boise,  Idaho,  serving  the 
entire  States  of  Idaho.  Oregon  and 
Montana;  and  Cheyenne.  Wyoming, 
serving  the  entire  States  of  Wyoming. 
Montana  and  Nebraska. 

2.  Wells  Fargo  8r  Company,  San 
Francisco,  Callfomia  (finance  activities; 
United  States):  To  engage  de  novo 
through  its  subsidiary,  Wells  Fargo 
Realty  Services,  Inc.,  in  making, 
acquiring  and  servicing  real  estate 
related  loans  and  other  extensions  of 
credit  for  its  own  account  br  for  the 
account  of  others  to  the  extent 
permissable  under  applicable  state  law. 
These  activities  would  be  conducted 
from  an  office  in  Pasadena,  California, 
serving  the  entire  United  States. 
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Board  of  Goveraora  of  the  Federal  Reserve 
System,  May  7, 1982. 

Dolores  S.  Smith, 

Assistant  Secretary  of  the  Board. 

(FR  Doc  82-12987  Filed  5-12~82:  8:45  wn] 
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Bank  Holding  Companies;  Proposed 
de  Novo  Nonbank  Activities 

The  bank  holding  companies  listed  in 
this  notice  have  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
S  225.4(b)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.4(b)(1),  for  permission  to 
engage  de  novo  (or  continue  to  engage  in 
an  activity  earUer  commenced  de  novo], 
directly  or  indirectly,  solely  in  the 
activities  indicated,  which  have  been 
determined  by  the  Board  of  Governors 
to  be  closely  related  to  banking. 

With  respect  to  each  apphcation, 
interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices."  Any 
comment  on  an  apphcation  that  requests 
a  hearing  must  include  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  Ueu  of  a  hearing. 
Identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  that  proposal. 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  apphcation.  Comments  and 
requests  for  hearings  should  identify 
clearly  the  specific  application  to  which 
they  relate,  and  should  be  submitted  in 
writing  and  received  by  the  appropriate 
Federsd  Reserve  Bank  not  later  than 
May  29, 1982. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall,  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachusetts 
02106: 

1.  Fleet  Financial  Group,  Inc., 
Providence.  Rhode  Island  (formerly 
Industrial  National  Corporation); 
(mortgage  banking  and  insurance 
activities;  Illinois];  To  engage,  through 
its  subsidiary,  Mortgage  Associates. 
Inc.,  in  mortgage  banking  activities  and 
insurance  agency  activities  involving  the 
sale  of  credit  life  and  credit  accident 
and  health  insurance  directly  related  to 


an  extension  of  credit.  These  activities 
would  be  conducted  from  an  office 
located  at  Suite  1, 10046  South  Western 
Avenue,  Chicago,  Illinois  serving 
commuinities  in  the  central  portion  of 
Cook  County,  Illinois. 

2.  Industrial  National  Corporation. 
Providence,  Rhode  Island  (mortgage 
banking,  servicing  and  insurance 
activities;  Horida):  To  engage,  through 
its  subsidiary.  Fleet  Mortgage  Brokers, 
Inc.,  in  mortgage  brokerage,  origination 
and  sale  of  mortgage  loans,  servicing  of 
mortgage  loans  and  acting  as  agent  for 
the  sale  of  credit  life  and  credit  accident 
and  health  insurance,  lliese  activities 
would  be  conducted  from  an  existing 
office  located  at  4554  S.  Orange  Blossom 
Trail,  Orlando,  Florida,  serving  central 
and  southwest  Florida. 

3.  Old  Stone  Corporation,  Providence, 
Rhode  Island  (mortgage  banking  and 
insurance  agency  activities;  Georgia):  To 
engage  through  a  new  office  of  its 
subsidiary,  DAC  Corporation  of  Georgia, 
in  the  origination,  sale  and  servicing  of 
first  and  second  mortgage  loans,  the  sale 
of  credit  life  and  credit  health  and 
accident  insurance  offered  in  connection 
with  extensions  of  credit,  which 
insurance  would  be  reinsured  by  an 
affiUate,  Motor  Life  Insurance  Company, 
Jacksonville,  Florida;  and  the  sale  of 
casualty  insurance  on  property 
mortgaged  in  connection  with 
extensions  of  credit.  These  activities 
would  be  conducted  from  a  new  office 
at  Suite  127, 1895  Phoenix  Boulevard. 
College  Park,  Georgia,  serving  the 
southwest  metropohtan  area  of  Atlanta 
and  the  Georgia  counties  of  Clayton, 
Fulton,  and  DeKalb. 

B.  Federal  Reserve  Bank  of  New  Yori( 
(A.  Marshal  Puckett,  Vice  President)  33 
Liberty  Street.  New  York,  New  York 
10045: 

1.  The  Chase  Manhattan  Corporation, 
New  York,  New  York  (consumer 
lending,  related  lending  and  insurance 
brokerage  activities  and  sale  of 
travelers  checks  at  retail;  Arizona):  To 
engage  through  its  subsidiary.  Chase 
Manhattan  Financial  Services,  Inc..  in 
the  following  activities:  to  make  or 
acquire,  for  its  own  account  and  for  the 
account  of  others,  loans  and  other 
extensions  of  credit  both  secured  and 
unsecured,  including  but  not  limited  to. 
consumer  and  business  lines  of  credit, 
installment  loans  for  personal, 
household  and  business  purposes  and 
mortgage  loans  for  personal,  household 
and  business  piuposes  and  mortgage 
loans  secured  by  real  property;  to 
service  loans  and  other  extensions  of 
credit;  to  sell  travelers  checks  at  retail; 
to  act  as  insurance  agent  or  broker  for 
credit  life  insurance  and  credit  accident 
and  health  insurance  directly  related  to 


such  lending  and  servicing  activities. 
These  activities  will  be  conducted  from 
an  office  in  Tucson.  Arizona,  which  will 
serve  the  State  of  Arizona. 

2.  Manufacturers  Hanover 
Corporation,  New  York,  New  York 
(consiuner  finance  and  credit  insurance 
activities;  Tennessee):  To  engage  - 
throu^  its  indirect  subsidiary.  Finance 
One  of  Tennessee,  Inc.  ("Finance  One"), 
in  the  making  or  acquiring  of  direct 
loans,  secured  or  unsecured,  such  as 
would  be  made  by  a  finance  company; 
and  acting  as  agent  or  broker  for  the 
sale  of  credit  life  insurance  directly 
related  to  such  lending  activity.  These 
activities  woidd  be  conducted  from  a 
previously  existing  Finance  One  office 
located  in  Memphis,  Tennessee.  The 
service  area  of  die  office  would  include 
the  State  of  Tennessee. 

3.  Manufacturers  Hanover 
Corporation,  New  York,  New  York 
(financing,  servicing,  and  credit 
insurance  activities;  Tennessee):  To 
expand  the  service  area  for  previously 
approved  activities  of  an  office  of  its 
subsidiary.  Finance  One  of  Tennessee, 
Inc,  located  in  Memphis.  Tennessee. 
The  previoulsy  approved  activities 
include  arranging,  making  or  acquiring 
for  its  own  account  or  for  the  account  of 
others,  loans  and  other  extensions  of 
credit  secured  by  a  homeo«vner's  equity 
interest  in  a  home  such  as  would  be 
made  by  a  consumer  finance  company, 
servicing  such  loans  and  other 
extensions  of  credit  for  any  person,  and 
acting  as  an  agent  or  broker  for  the  sale 
of  single  and  joint  credit  life  insurance 
directly  related  to  such  loans  and 
extensions  of  credit  The  office  presently 
serves  customers  in  the  following 
counties:  southern  Lauderdale,  western 
Haywood,  western  Hardeman,  Fayette, 
Tiptoa  and  Shelby.  The  service  area 
would  be  expanded  to  include  the  entire 
State  of  Tennessee. 

4.  Manufacturers  Hanover 
Corporation,  New  York,  New  Yoric 
(consumer  finance  and  credit  insurance 
activities;  Florida):  To  engage  through 
its  indirect  subsidiary.  Finance  One 
Mortgage  of  Florida,  Inc.  ("Finance 
One"),  in  the  making  or  acquiring  of 
direct  loans,  secured  or  unsecured,  such 
as  would  be  made  by  a  finance 
company;  and  acting  as  agent  or  broker 
for  the  sale  of  credit  hfe  insurance 
directly  related  to  such  lending  activity. 
These  activities  wotild  be  conducted 
from  a  previously  existing  Finance  One 
office  located  in  Tampa,  Florida. 

5.  Manufacturers  Hanover 
Corporation,  New  York.  New  York 
(financing,  servicing  and  insurance 
activities;  Florida):  To  expand  the 
service  area  for  previously  approved 
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activities  of  an  office  of  its  subsidiary, 
Finance  One  of  Florida,  Inc..  located  in 
Tampa,  Florida.  The  previously 
approved  activities  include  arranging, 
making,  acquiring,  or  servicing,  for  its 
own  account  or  for  the  account  of 
others,  loans  and  other  extensions  of 
credit  secured  by  an  equity  interest  in  a 
home;  acting  as  agent  or  borker  for  the 
sale  of  credit  life  and  credit  accident 
and  health  insurance;  purchasing 
installment  sales  finance  contracts;  and 
acting  as  agent  or  broker  for  the  sale  of 
credit  related  hfe  and  accident  and 
health  insurance.  The  office  presently 
serves  customers  in  the  following 
counties:  Hernando,  Pasco, 
Hillsborough,  Pinellas,  Manatee, 
western  Polk,  southwestern  Sumter,  and 
northwestern  Hardee.  The  service  area 
would  be  expanded  to  include  the  entire 
.  State  of  Florida. 

6.  Manufacturers  Hanover 
Corporation,  New  York,  New  York 
(consumer  finance  and  credit  insurance 
activities;  Alabama):  To  engage  through 
its  indirect  subsidiary.  Finance  One  of 
Alabama,  Inc.  ("Finance  One"),  in  the 
making  or  acquiring  of  direct  loans, 
secured  or  unsecured,  such  as  would  be 
made  by  a  finance  company;  and  acting 
as  agent  or  broker  for  the  sale  of  credit 
life  insurance  directly  related  to  such 
lending  activity.  These  activities  would 
be  conducted  from  a  previously  existing 
Finance  One  office  located  in 
Homewood.  Alabama.  The  service  area 
of  the  office  would  include  the  State  of 
Alabama. 

7.  Manufacturers  Hanover 
Corporation,  New  York,  New  York 
(financing,  servicing,  and  credit 
insurance  activities;  Alabama):  To 
expand  the  service  area  for  previously 
approved  activities  of  an  office  of  its 
subsidiary,  Finance  One  of  Alabama, 
Inc.,  located  in  Homewood,  Alabama. 
The  previously  approved  activities 
include  purchasing  installment  sales 
finance  contracts,  and  acting  as  agent  or 
broker  for  the  sale  of  single  credit  life 
insurance  and  credit  accident  and 
health  insurance  which  is  directly 
related  to  such  loans  and  extensions  of 
credit;  purchasing  motor  vehicle  sales 
finance  contracts,  and  the  sale  of  credit 
life  insurance  direcUy  related  to  such 
lending  activity;  arfanging,  making  or 
acquiring  for  its  own  account  or  for  the 
account  of  others,  loans  and  other 
extensions  of  credit  secured  by  a 
homeowner's  equity  interest  in  a  home 
such  as  would  be  made  by  a  consumer 
finance  company,  servicing  such  loans 
and  other  extensions  of  credit  for  any 
person,  and  acting  as  an  agent  or  broker 
for  the  sale  of  single  credit  life  insurance 
which  is  directiy  related  to  such  loans 


and  extensions  of  credit  The  office 
presently  serves  customers  in  the 
following  counties:  Cullman,  Blount, 
easter  Etowah,  southeastern  Winston, 
Walker,  Jefferson.  Saint  Clair,  eastern 
Fayette,  eastern  Tuscaloosa,  Shelby. 
Talladega,  southwestern  Clay, 
northwestern  Coosa,  northern  Chilton. 
Bibb,  and  western  Calhoun.  The  service 
area  would  be  expanded  to  include  the 
entire  State  of  Alabama. 

S.  Manufacturers  Hanover 
Corporation,  New  York,  New  York 
(consumer  finance  and  credit  insurance 
activities;  New  Jersey):  To  engage 
through  its  indirect  subsidiary,  Finfince 
One  of  New  Jersey,  Inc.  ("Finance 
One"),  in  the  making  or  acquiring  of 
direct  loans,  secured  or  unsecured,  such 
as  would  be  made  by  a  finance 
company:  and  acting  as  agent  or  broker 
for  the  sale  of  credit  life  insurance 
directly  related  to  such  lending  activity. 
These  activities  would  be  conducted 
from  a  previously  existing  Finance  One 
office  located  in  Linwood,  New  Jersey. 
The  service  area  of  the  office  would 
include  the  State  of  New  Jersey. 

9.  Manufacturers  Hanover 
Corporation,  New  York,  New  York 
(financing,  servicing,  and  credit 
insurance  activities;  New  Jersey):  To 
expand  the  service  area  for  previously 
approved  activities  of  an  office  of  its 
subsidiary.  Finance  One  of  New  Jersey, 
Inc.,  located  in  Linwood,  New  Jersey. 
The  previously  approved  activities 
include  arranging,  making  or  acquiring 
for  its  own  account  or  for  the  account  of 
others,  loans  and  other  extensions  of 
credit  secured  by  a  homeowner's  equity 
interest  in  a  home  such  as  would  be 
made  by  a  consumef  finance  company, 
servicing  such  loeins  and  other 
extensions  of  credit  for  any  person, 
acting  as  an  agent  or  broker  for  the  sale 
of  single  and  joint  credit  life  insurance 
which  is  directly  related  to  such  loans 
and  extensions  of  credit:  purchasing 
installment  sales  finance  contracts,  and 
acting  as  an  agent  or  broker  for  the  sale 
of  single  and  joint  credit  life  insurance 
and  credit  accident  and  health 
insurance  which  is  directiy  related  to 
such  loans  and  extensions  of  credit  The 
office  presenUy  serves  customers  in  the 
following  counties:  Gloucester,  Cape 
May,  Camden,  Atlantic  Salem, 
Cumberland,  Burlington,  and  Ocean. 
The  service  area  would  be  expanded  to 
include  the  entire  State  of  New  Jersey. 

C  Federal  Reserve  Bank  of  San 
Frandsoo  (Harry  W.  Green,  Vice 
President)  400  Sansome  Street  San 
Francisco,  California  94120: 

1.  Security  Pacific  Corporation,  Los 
Angeles,  California  (financing  and 
credit-related  insurance  activities; 


Ohio):  To  engage  through  its 
subsidiaries  Security  Pacific  Finance 
Corp.  and  Security  Pacific  Finance 
Credit  Corp.,  in  making  or  acquiring  for 
its  own  account  or  for  the  account  of 
others,  loans  and  extensions  of  credit 
including  making  consumer  intallment 
personal  loans,  purchasing  consumer 
installment  sales  finance  contracts, 
making  loans  to  small  businesses  and 
other  extensions  of  credit  such  as  would 
be  made  by  a  factoring  company  or  a 
consumer  finance  company  and  acting 
as  broker  or  agent  for  the  sale  of  credit- 
related  property  from  offices  of  Security 
Pacific  Finance  Corp.  and  Security 
Pacific  Finance  Credit  Corp.,  located  in 
Beachwood,  Ohio,  serving  the  State  of 
Ohio. 

2.  U.S.  Bancorp  ("Bancorp"),  Portland. 
Oregon  (real  estate  appraisal  activities; 
Oregon):  To  engage  in  appraisals  of 
commercial  and  residential  real  estate 
for  its  customers  and  outside  clients  in 
conformance  with  the  provisions  of 
Section  225.4(a)(14)  of  Regulation  Y. 
These  activities  would  be  conducted 
from  an  office  at  555  S.W.  Oak  Street 
Portland,  Oregon  serving  customers  in 
the  western  United  States,  primarily  in 
the  State  of  Oregon. 

3.  U.S.  Bancorp  ("Bancorp").  Portland. 
Oregon  (industrial  banking  activities; 
Colorado):  To  engage,  through  Grand 
Junction  U.S.  Industrial  Bank  ("Grand 
Junction  Industrial"),  a  wholly-owned 
subsidiary  of  U.S.  Bancorp  Financial. 
Inc.  ("Bancorp  Financial"),  a  wholly- 
owned  subsidiary  of  Bancorp  in 
performing  the  activities  of  making, 
acquiring  and  servicing  of  loans  and 
other  extensions  of  credit  either  secured 
or  unsecured,  for  its  own  account  or  for 
the  account  of  others,  including,  but  not 
limited  to,  commercial  consumer  loans; 
installment  sales  contracts  and  other 
forms  of  receivables;  issuing  passbook 
and  investment  certificates;  making 
investments  as  permitted  by  Colorado 
Revised  Statutes  11-22-101  to  11-22-517; 
and  acting  as  insurance  agent  with 
regard  to  credit  life  and  disability 
insurance  solely  in  connection  with 
extensions  of  credit  by  Grand  Junction 
Industrial.  Bancorp  relies  upon  the 
relevant  provision  of  S  225.4(a)  of 
Regulation  Y  as  follows:  225.4(a)  (1),  (2), 
(3),  and  (9)(i)(a).  Bancorp  also  relies 
upon  Section  4(c)(8)  of  the  Act  to 
conduct  these  activities.  The  proposed 
Industrial  Bank  will  be  located  near  the 
intersection  of  24V4  Road  and  U.S. 
Highway  6-50  in  an  unincorporated  area 
of  Mesa  County  near  the  western  city 
limits  of  Grand  Junction.  Colorado.  Tlie 
site  is  directiy  across  24  Vi  Road  from 
the  recenUy  opened  Mesa  Mall,  which  is 
a  666,000  square  foot  shopping  center 
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and  is  the  only  major  shopping  center  in 
Mesa  County.  The  geographic  area  to  be 
served  will  be  within  a  3-mile  radius  of 
the  office. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  6, 1982. 
Dolores  S.  Smith. 
Assistant  Secretary  of  the  Board. 

(FR  Doc.  12-12988  rUed  5-12-S2: 8:45  am) 
BHJJNG  OOOC  6210-01-M 


Bankers  Trust  International; 
Restructuring  of  U.S.  Brancttes  of  a 
Corporation  Organized  Under  Section 
25(a)  of  the  Federal  Reserve  Act 

Bankers  Trust  International  (Miami) 
Corporation.  Miami,  Florida;  Bankers 
Trust  hitemational  (Midwest) 
Corporation,  Chicago,  Illinois;  Bankers 
Trust  International  (Pacific) 
Corporation,  Los  Angeles,  California; 
and  Bankers  Trust  International 
(Southwest)  Corporation,  Houston, 
Texas;  all  corporations  organized  under 
section  25(a)  of  the  Federal  Reserve  Act 
("Edge  Corporations"),  and  their  parent 
company.  Bankers  Trust  Company,  New 
York,  New  York  have  applied  for  the 
Board's  approval  under  §  211.4  of  the 
Board's  Regulation  K  (12  CFR  211.4)  to 
restructure  the  operations  of  the  subject 
Edge  Corporations  as  follows:  to 
consolidate  its  Edge  Corporations  in 
Miami.  Chicago,  Los  Angeles  and 
Houston  into  one  corporation, 
headquartered  in  Miami,  Florida,  and 
named  Bankers  Trust  International;  and 
to  convert  the  Edge  Corporation  offices 
in  Chicago,  Los  Angeles,  and  Houston, 
into  branches  of  Bankers  Trust 
International,  Miami.  Florida. 

The  factors  that  are  to  be  considered 
in  acting  on  this  appUcation  are  set  forth 
in  §  211.4(a)  of  the  Board's  Regulation  K 
(12  CFR  211.4(a)). 

The  appUcation  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  New 
York.  Any  person  wishing  to  comment 
on  the  application  should  submit  views 
in  writing  to  the  Secretary,  Board  of 
Govemoxs  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551,  to  be 
received  no  later  thun  June  6, 1982.  Any 
comment  on  an  application  that  requests 
a  hearing  must  include  a  statement  of 
why  a  written  presentation  would  not 
suffice  in  Ueu  of  a  hearing,  identify 
specifically  any  questions  of  fact  that 
are  in  dispute,  and  summarize  the 
evidence  that  would  be  presented  at  a 
hearing. 


Board  of  Governors  of  tlie  Federal  Reserve 
System,  May  7, 1982. 

Dolores  S.  Smith, 

Assistant  Secretary  of  the  Board. 

(FR  Doc.  82-12986  Filed  5-12-S2:  8:45  am) 
BILUNO  CODE  UIO-OVM 


PMIadeiphia  International  Baniq 
Establishmont  of  U^  Branch  of  a 
Corporation  Organized  Under  Section 
25(a)  of  the  Federal  Reserve  Act 

Philadelphia  International  Bank,  New 
York,  New  York,  a  corporation 
organized  under  section  25(a)  of  the 
Federal  Reserve  Act  has  applied  for  the 
Board's  approval  under  {  211.4(c)(1)  of 
the  Board's  regulation  K  (12  CFR 
211.4(c)(1)),  to  estabhsh  branches  in 
Philadelphia,  Pennsylvania,  and  Los 
Angeles,  California,  and  to  redesignate 
the  Philadelphia  branch  as  its  main 
office.  Philadelphia  International  Bank, 
operates  as  a  subsidiary  of  Hiiladelphia 
National  Bank,  Miiladelphia. 
Pennsylvania. 

The  factors  that  are  to  be  considered 
in  acting  on  this  appUcation  are  set  forth 
in  S  211.4(a)  of  Uie  Board's  Regulation  K 
(12  CFR  211.4(a)). 

The  appUcation  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of 
Philadelphia.  Any  person  wishing  to 
comment  on  the  appUcation  should 
submit  views  in  writing  to  the  Secretary. 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  D.C 
20551,  to  be  received  no  later  than  June 
6, 1982.  Any  comment  on  an  appUcation 
that  requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  Ueu  of  a  hearing, 
identify  specificaUy  any  questions  of 
fact  that  are  in  dispute,  and  summarize 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  7. 1982. 
Dolores  S.  Smith.  '' 

Assistant  Secretary  of  the  Board 

[FR  Doc  82-12986  Filed  6-12-82:  &-4S  aoij 
MLUNQ  CODE  •21«^>1-N 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  . 

Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration 

Meetings 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Adviaoiy  Committee  Act  (5 
U.S,C.  Appendix  I),  announcement  is 
made  of  the  foUowing  national  advisory 
bodies  scheduled  to  assemble  during  the 
month  of  June  1982. 


Basic  Behavioral  Processes  Research 
Review'C<nnmittee 

June  3-4.  9:00  a.m. 

The  Shoreham  Hotel 

2500  Calvert  Street.  N.W. 

Washington,  D.C 
Open — June  3. 9M>-10100  ajn. 
Closed— Otherwise 
Contact*  Anita  Upkin,  Room  9C26, 

Ptuidawn  Building,  5600  Fishers  Lane. 

Rockville.  Maryland  20857.  (301)  443- 

3936 

Purpose:  The  Basic  Behavioral 
Processes  Research  Review  Committee 
is  charged  with  the  initial  review  of 
appUcations  for  assistance  from  the 
National  Institute  of  Mental  Health  for 
support  of  research  and  activities  in  the 
field  of  experimental  and  physiological 
psychology  and  comparative  behavior, 
and  makes  recommendations  to  the 
National  Advisory  Mental  Health 
CouncU  for  final  review. 

Agenda:  From  9-10  a.m.,  June  3,  the 
meeting  will  be  open  for  discussion  ai 
administrative  annoimcements  and 
program  developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  appUcations  for  Federal 
assistance  and  will  not  be  open  to  the 
pubUc  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6).  and 
Section  10(d)  of  PubUc  Law  92-463  (5 
U.S.C  Appendix  I). 

Alcohol  Psychosocial  Research  Review 
Conmiittee 

June  9-11;  9:00  ajn. 

Embassy  Square  Hotel  2000  N  Street 
N.W. 

Washington.  D.C 
Open — ^June  9,  9KX)  ajn.-l:30  pjn. 
Closed— Otherwise 
Contact  Jane  A.  Taylor,  1% Dm  Room 

16C26,  Parklawn  Building,  5600 

Fishers  Lane,  Rockville.  Maryland 

20857.  (301)  443-6106. 

Purpose:  The  Alcohol  Psychosocial 
ReseitJi  Review  Committee  is  charged 
with  the  initial  review  of  appUcations 
for  assistance  from  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  for  support  of  research  and 
research  training  activities  and  makes 
reconunendations  to  the  National 
Advisory  Council  on  Alcohol  Abuse  and 
Alcoholism  for  final  review. 

Agenda:  From  9:00  a.m.-l:30  pan.,  June 
9,  the  meeting  wiU  be  open  for 
discussion  of  administrative 
announcements  and  program 
developments.  Otherwise,  the 
Committee  wiU  be  performing  initial 
review  of  appUcations  for  Federal 
assistance  and  will  not  be  open  to  the 
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public  in  accordance  with  the 
determination  by  the  Admijiistrator, 
Alcohol.  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b{c)(6).  and 
Section  10(d)  of  Public  Law  92-463  (5 
U.S.C.  Appendix  I). 

Epidemiologic  and  Services  Research 
Review  Committee 

June  14-17:  9:00  a.m. 

Washington  Marriott  Hotel,  Thomas 
Salon 

1221  22nd  Street.  N.W. 
Washington.  D.C. 

Open— June  14,  9:00-10:00  a.m. 

Closed — Otherwise 

Contact  Gloria  Yockelson,  Room  4-68. 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  (301)  443- 
6470 

Purpose:  The  Epidemiologic  and 
Services  Research  Review  Committee  is 
charged  with  the  initial  review  of 
applications  for  assistance  from  the 
National  Institute  of  Mental  Health  for 
support  of  research  and  training 
activities  in  the  Helds  of  mental  health   • 
epidemiology,  mental  health  systems 
research,  mental  health  services 
development,  and  evaluation 
methodology  and  makes 
reconmiendations^to  the  National 
Advisory  Mental  Health  Council  for 
final  review. 

Agenda:  From  9:00-10:00  a.m..  June  14, 
the  meeting  will  be  open  for  discussion 
of  administrative  announcements  and 
program  developments.  Otherwise,  the 
Committee  will  be  performing  initial 
review  of  grant  applications  for  Federal 
assistance  and  will  not  be  open  to  the 
public  in  accordance  with  the 
determination  by  the  Administrator, 
Alcohol,  Drug  Abuse,  and  Mental  Health 
Administration,  pursuant  to  the 
provisions  of  5  U.S.C.  552b(c)(6),  and 
Section  10(d)  of  Public  Law  92-463  (5 
U.S.C.  Appendix  I)- 

Substantive  information  may  be 
obtained  from  the  contact  persons  listed 
above.  Summaries  of  the  meetings  and 
rosters  of  Committee  members  may  be 
obtained  as  follows:  NIAAA:  Mrs.  Diana 
Widner,  Committee  Management 
Officer,  Room  16Coe,  Parklawn  Building, 
5600  Fishers  Lane,  Rockville,  Maryland 
20857,  (301)  443-3887.  NIMH:  Ms.  Helen 
W.  Garrett  Committee  Management 
Officer.  Room  17C26,  Parklawn  Building. 
5600  Fishers  Lane,  Rockville,  Maryland 
20857,  (301)  443-4333. 


Dated:  May  7. 1962. 
Elizabeth  A.  Connolly, 

Committee  Management  Officer,  Alcohol, 
Drug  Abuse,  and  Mental  Health 
Administration. 

|FR  Doc  82-13008  Filed  5-12-82:  8:43  am) 
BIUJNO  CODE  4140-IO-M 


Centers  for  Disease  Control 

Work  Group  on  Isolation  Techniques 
Manual;  Opien  Meeting 

On  June  1, 1982,  the  Centers  for 
Disease  Control  will  convene  an  open 
meeting  of  a  work  group  to  finalize  the 
manual  entitled,  "Isolation  Techniques 
for  Use  in  Hospitals,"  so  that  the  manual 
will  contain  appropriate  isolation 
techniques  to  prevent  disease 
transmission  in  hospitals.  The  meeting  is 
open  to  the  public,  limited  only  by  space 
available. 

Hie  meeting  is  scheduled  to  convene 
at  8:00  a.m.  in  Room  SSB-19,  Building  3, 
Centers  for  Disease  Control,  1600  Clifton 
Road,  NE.,  AtlanU,  Georgia  30333. 

For  further  information,  please 
contact  Bryan  P.  Simmons,  M.D., 
Hospital  Infections  Branch,  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control,  1800  Clifton  Road,  NE.,  Atlanta. 
Georgia.  Telephones:  FTS:  236-3408. 
Commercial:  404/329-3408. 

Dated:  May  4, 1962. 
|.  Midiael  Lane, 

Acting  Director,  Centers  for  Disease  Control. 

(FR  Doc  82-13028  Piled  S-U-B2: 8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Notice  to  Lessees  and  Operators 
(NTL)  on  the  Outer  Continental  Shelf 
(OCS)  Concerning  Royalty  Payments 
on  Oil  and  Gas  Lost  or  Used  on  Leases 
or  Units  on  OCS 

aqency:  Minerals  Management  Service, 

Interior. 

action:  Notice  to  Lessees  and 

Operators  (NTL)  on  the  Outer 

Continental  Shelf  (OCS)  concerning 

royalty  payments  on  oil  and  gas  lost  or 

used  on  leases  or  tinits  on  the  OCS. 

summary:  Hiis  Notice  is  being  issued  to 

conform  to  a  recent  court  decision 

relating  to  royalty  payments  on  oil  or 

gas  lost,  vented,  flared,  or  used  in  lease 

or  unit  operations. 

DATE  This  Notice  shall  become  effective 

June  1, 19Q2. 

FOR  RMTHM  HIFORMATION  CONTACT: 

Ronald  Prehoda,  Branch  of  Offshore 

Field  Operations,  Offshore  Minerals 


Management  Division.  Minerals 
Management  Service,  Mail  Stop  640, 
Reston,  Virginia  22091,  telephone  (703) 
860-7564. 

PRINCIPAL  author:  Ronald  Prehoda, 
address  and  telephone  number  as 
above. 

SUPPLEMENTARY  INFORMATION:  On 

December  11, 1980,  an  NTL  was 
published  in  the  Federal  Register  Vol. 
45.  No.  240,  p.  81669)  concerning  royalty 
obligation  on  oil  or  gas  lost  or  used  on 
leases  or  units  on  the  OCS.  This  NTL 
required  royalty  payment  on  oil  or  gas 
production  avoidably  lost  and,  for 
leases  issued  after  July  1, 1974,  on  oil 
and  gas  used  for  purposes  of  production 
from  and  operations  within  or  outside 
the  lease  or  unit  area. 

A  judgment  issued  November  25, 1961, 
by  the  U.S.  District  Court  for  the  eastern 
district  of  Louisiana  (Amoco  Production 
Company  v.  Cecil  D.  Andrus,  Civil  No. 
77-3351]  has  the  effect  of  invalidating 
the  Minerals  Management  Service's 
(MMS)  authority  to  collect  royalty 
payments  on  the  aforementioned  oil  and 
gas. 

Accordingly,  this  Notice  is  being 
issued  to  reflect  the  court's  ruling  in  the 
matter. 

Notice  to  Lessees  and  Operatora  of 
Federal  Leases  in  the  Outer  Continental 
Shelf 

Royalty  Payments  on  Oil  and  Gas  Lost 
and  Used 

This  Notice  supersedes  the  Notice  to 
Lesseeaand  Operators  (NTL)  published 
in  the  Federal  Register  on  December  11, 
1980.  (Vol.  45,  No.  240,  p.  81669).  This 
Notice  reflects  the  ruling  of  November 
25, 1981,  by  the  U.S.  District  Court  for 
the  eastern  district  of  Louisiana,  Amoco 
Production  Company  v.  Cecil  D.  Andrus, 
Civil  No.  77-3351. 

/.  General 

Effective  June  1, 1974,  royalty  is  not 
due  on  (1)  any  oil  or  gas  that  is  leaked, 
spilled,  vented,  flared,  or  otherwise  lost, 
or  (2)  on  oil  and  gas  used  for  purposes  of 
production  from  and  operations  within 
or  outside  the  lease  or  tmit  area.  Gas 
and  associated  liquids  used  for 
reinjection  in  a  reservoir  within  the 
same  lease  or  unit  will  be  subject  to  a 
royalty  obligation  at  the  time  they  are 
finally  produced.. 

Royalty  is  due  on  all  other  oil  and  gas 
production. 

//.  Refunds 

Lessees  and  operators  who  submitted 
royalty  payments  under  provisions  of 
prior  NTL' 8,  to  the  extent  that  those 
provisions  are  contrary  to  this  NTL.  may 
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apply  for  a  refund  of  those  payments. 
Applications  for  refunds  shall  be  in  the 
form  of  a  letter  signed  by  an  authorized 
officer  or  agent  of  the  lessee/operator 
and  for  each  individual  lease  shall 
include: 

1.  The  lease  prefix  code  and  lease 
number. 

2.  The  specific  month  and  year. 

3.  The  product  code  (01,  02,  03,  04, 41. 
or  43)  used  in  the  reports  and  payments 
previously  submitted. 

4.  The  volume  of  exempt  oil  and/or 
gas  previously  reported  and  the  amount 
of  the  refund  requested. 

5.  The  total  amount  of  refund 
requested  for  each  lease  as  a  subtotal 

6.  The  total  amoimt  of  the  refund 
requested  for  all  leases  as  a  grand  total. 

AppUcations  for  refunds  are  subject  to 
audit  by  the  Minerals  Management 
Service  (MMS)  prior  to  payment. 
Additional  instructions  in  regard  to  the 
filing  and  contents  of  said  apphcations 
may  be  obtained  by  contacting  the 
Deputy  Minerals  Manager  having 
jurisdiction  over  the  lease  or  leases 
involved. 

Dated  May  5. 1982, 

James  N.  Pairish, 

Acting  Associate  Chief.  Offshore  Minerals 
Management  Division. 

|FR  Doc.  12912  Hied  5-12-42;  8:45  am) 
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Bureau  of  Land  Management 

Rorida:  Sanibel/Pine  Island  Sound 
Plan      I 

AOENCV:  Bureau  of  Land  Management, 
Interior. 

action:  Florida:  Sanibel/Pine  Island 
Sound  Plan. 

Pursuant  to  the  responsibilities 
outlined  in  43  CFR  1601.3(e).  the  Eastern 
States  Office  (ESO)  of  the  Bureau  of 
Land  Management  (ELM),  U.S. 
Department  of  the  Interior,  announces 
that  the  draft  Sanibel/Pine  Island  Sound 
Plan  has  been  completed  and  is 
available  for  pubUc  comment  A  public 
meeting  on  the  plan  is  scheduled  for 
May  28, 1982,  in  Fort  Myers,  Florida. 

Geographic  Area  of  the  Flan 

The  plan  considers,  as  a  single 
planning  unit,  all  public  lands,  islands, 
and  Federal  mineral  ownership  (FMO) 
under  ELM  jurisdiction  in  Lee,  Charlotte, 
and  Collier  Counties,  Florida.  Included 
are  sixty  surface  tracts,  totalling 
approximately  875  acres  of  public 
domain  land,  and  approximately  7,300 
acres  of  FMO. 


Background  of  the  Flan 

Preparation  of  BLM  by  a  planning 
document  for  the  three-county  area  was 
first  aimounced  in  the  October  22, 1980 
Federal  Register.  At  that  time  the 
document  was  entitled  Pine  Island 
Sound/Sanibel  Resource  Management 
Plan  (RMP).  The  October  22, 1980  notice 
included  a  list  of  anticipated  issues,  a 
discussion  of  the  interdiscipUnary  team 
that  would  prepare  the  plan,  and  an 
outline  of  the  procedural  steps  to  be 
followed  pursuant  to  BLM's  Resource 
Management  Planning  Process  (43  CFR 
Part  1601).  A  public  meeting  on  the  plan 
was  held  in  Fort  Myers.  Florida,  on 
November  6, 1980. 

By  June  1981.  each  of  the  procedural 
steps,  up  to  and  including  "Formulation 
of  Alternatives,"  was  completed,  and 
the  results  made  available  for  public 
comment.  A  second  public  meeting  was 
held  in  Fort  Myers  on  June  3, 1981.  By 
October  1981,  the  steps  entitled 
"Estimated  Effects  of  Alternatives"  and 
"Selection  of  a  Preferred  Alternative" 
were  completed  and  ready  for  public 
review.  By  this  time,  however,  a  number 
of  program  and  policy  factors  had  come 
into  play  at  ESO,  leading  to  a  decision 
to  restructure  the  RMP.  change  its  title 
to  Sanibel/Pine  Island  Sound  Plan,  and 
complete  the  plem  under  newly- 
established  streamlined  procedures. 

The  factors  that  led  to  the  decision 
included: 

(1)  The  lack  of  significant  issues 
within  the  plaiming  area; 

(2)  The  limited  amount  of  surface/ 
subsurface  BLM  ownership; 

(3)  The  low  to  non-existent  mineral 
potential; 

(4)  TTie  willingness  of  other 
governmental  entities  to  assiune 
purposeful  management; 

(5)  A  very  limited  response  by  the 
affected  publics  to  the  plan's  findings, 
issues  and  recommendations; 

(6)  Departmental  and  Bureau  policy 
changes  designed  to  streamline  the 
planning  process; 

(7)  Budget  directives  designed  to 
eliminate  the  use  of  the  RMP  process 
where  significant  issues  or  concerns  do 
not  appear  to  exist,  and  the  use  of 
alternative  analysis  to  provide 
management  with  a  basis  for  decision- 
making; 

(8)  National,  Departmental,  and 
Bureau  policy  with  respect  to  transfer 
and  sale  of  BLM-administered  resotuxes; 

(9)  Development  at  ESO  of  a 
streamlined  plaiming  system  (as  part  of 
its  State  Director  Guidance,  as 
authorized  by  43  CFR  1601)  designed  to 
identify  ESO  resources  and  provide  the 
basis^upon  which  management  decisions 
can  be  made  regarding  the  allocation  of 


resources  to  other  entities  via  transfer/ 
disposal  or  public  sale. 

Based  on  these  factors,  which  are 
discussed  at  length  in  the  draft  plan,  a 
decision  was  made,  using  the  State 
Director  Guidance,  to  review  the  status 
of  the  plan  and,  in  March  1982.  to 
complete  the  plan  with  an 
Environmental  Analysis  (EA).  The  EA 
would  determine  the  necessity  or  lack  of 
necessity  for  an  environmental  impact 
statement  (EIS).  based  on  whether  the 
plan  recommendations,  if  implemented, 
would  have  a  significant  impact  upon 
the  human  environment 

The  planning  doctmient  that  stemmed 
bom  this  decision,  the  Sanibel/Pine 
Island  Sound  Plan,  considers  the  same 
issues,  and  was  assembled  by  the  same 
interdisciplinary  team,  as  oudined  in  the 
original  Federal  Register  notice  of 
October  22. 1980.  The  recommendations 
included  in  the  current  plan  are  the 
same  ones  developed  by  October  1981 
under  "Selection  of  Preferred 
Alternative"  step  of  the  RMP  process. 
The  primary  differences  between  the 
new  plan  and  the  original  RMP^re  an 
accelerated  schedule  for  completion  of 
the  plan,  and  a  reliance  on  an  EA  to 
determine  whether  or  not  to  prepare  an 
EIS. 

Recommendations  of  the  Man,  Including 
EA  Findings 

The  following  actions  were 
recommended  by  the  Manager  of  the 
Tuscaloosa  Office  and  concurred  with 
by  the  Acting  Eastern  States  Director 

(1)  Withdraw  to  the  U.S.  Fish  and 
Wildlife  Service  approximately  29  island 
tracts  (410  acres)  in  Pine  Island  Sound 
and  Matlacha  Pass  (resolving 
withdrawal  applications  ES-17462  and 
BLM-049147); 

(2)  Transfer  the  Point  Blanco  Island 
tract  (58  acres)  to  Lee  County  as  a 
county  park  (resolving  the  conflict 
between  R&PP  application  BLM-072113 
and  withdrawal  application  ES-14330); 

(3)  Transfer  the  Corkscrew  Swamp 
firea  tract  (30  acres)  to  Lee  County  if  an 
application  is  received,  or  else  ofier  for 
public  sale: 

(4)  Transfer  the  three  Rookery  Bay 
area  tracts  (310  acres)  to  the  State  of 
Florida  for  inclusion  in  the  Rookery  Bay 
National  Estuarine  Sanctuary; 

(5)  Transfer  the  remaining  tracts  to  the 
State  of  Florida  for  inclusion  in  the 
Charlotee  Harbor  Aquatic  Preserve  and 
Environmentally  Endangered  Lands 
(EEL)  Preserve  (four  tracts,  1.29  acres); 
the  Cape  Romano-Ten  Thousand  Island 
Aquatic  Preserve  (seven  tracts,  40 
acres);  the  Estero  Bay  Aquatic  Preserve 
(five  tracts,  4  acres):  and  the  Pine  Island 
Sound  and  Matlacha  Pass  Aquatic 
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Preserves  or  the  Cayo  Costa  EEL 
Preserve  (five  tracts.  20  acres);  and 

(6)  Maintain  management 
responsibility  for  FMO  with  potential  for 
development  and  transfer  FMO  foimd 
to  be  without  value  to  the  surface  ower/ 
administrator,  after  detailed  geologic 
investigation. 

Based  on  the  analysis  of  the 
environmental  impacts  associated  with 
the  proposed  action  and  alternatives,  it 
was  determined  that  the  plan 
recommendations  do  not  constitute  a 
major  Federal  action  significantly 
affecting  the  qualify  of  the  human 
environment.  Therefore,  pursuant  to 
Action  101(2)(c)  of  the  National 
Environmental  Policy  Act.  an 
environmental  impact  statement  was 
not  required,  and  a  Finding  of  No 
Significant  Impact  (FONSI)  was 
prepared. 

Availability  of  the  Summary  and 
Planning  Documents 

A  summary  of  the  draft  plan  is  being 
mailed  to  pubhc  officials,  organizations, 
and  interested  members  of  the  public 
who  have  received  information  in  the 
past  regarding  BLM  planning  in  the 
three-county  area.  The  complete  draft 
document,  including  plan  map  and 
technical  appendices,  is  available  for 
inspection  at  the  Tuscaloosa  Office, 
Bureau  of  Land  Management.  518 19th 
Avenue,  Tuscaloosa,  Alabama  35401. 
Telephone:  (205)  759-5441.  Copies  of  the 
summary  are  available  from  the  same 
address. 

Wilderness  Review  Decisions 

Also  available  is  a  3-page  summary  of 
the  Wilderness  Review  announced  in 
the  October  22. 1980  Federal  Register 
and  performed  simulaneously  with  the 
Sanibel/Pine  Island  Sound  planning 
process.  Recipients  of  the  summary  of 
the  draft  plan  will  also  receive  the 
summary  of  the  Wilderness  Review. 

The  Wilderness  Review  in  the  three- 
county  area  followed  guidelines  set 
forth  in  the  Wilderness  Inventory 
Handbook,  in  accordance  with  Section 
603  of  the  Federal  Land  Policy  and 
Management  Act  of  1978. 

During  initial  wilderness  inventory  the 
public  domain  lands  in  the  planning 
area  were  reviewed  as  25  wilderness 
inventory  units.  Nine  islands  or  groups 
of  islands  were  recommended  for 
intensive  wilderness  inventory.  During 
intensive  inventory,  they  were  found  to 
lack  outstanding  opportunities  for 
solitude  or  for  primitive  or  unconfined 
recreation.  A  decision,  therefore,  was 
made  in  April  1982.  not  to  designate  any 
of  the  islands  as  wilderness  areas. 

Copies  of  the  3-page  summary  of  the 
Wilderness  Review  are  available  from 


the  Tuscaloosa  Office,  at  the  address 
given  above.  Supporting  documents  are 
available  for  inspection  at  the  same 
location. 

Decisions  Regarding  Areas  of  Critical 
Environmental  Concern 

During  the  planning  process,  all  public 
domsun  tracts  in  the  three-county  area, 
with  the  exception  of  the  30-acre  tract  in 
southeast  Lee  County,  were  nominated 
for  designation  as  Areas  of  Critical 
Environmental  Concern  (ACECs). 
However,  professional  review  of  the 
tracts  in  Ught  of  the  ACEC  criteria  led  to 
the  decision  not  to  recommend  them  for 
designation.  Also  contributing  to  the 
decisions  was  the  development  of  a 
management  mode  that  will  protect  the 
areas  without  the  necessity  of  ACEC 
designation. 

45-Day  Comment  Period  and  Public 
Meeting 

A  45-day  public  comment  period  on 
the  draft  Sanibel/Pine  Island  Sound 
Plan  and  the  wilderness  decisions 
begins  today  and  closes  June  28, 1982. 
Comments  should  be  addressed  to 
Robert  Todd,  Manager,  Tuscaloosa 
Office.  Bureau  of  Land  Management  518 
19th  Avenue,  Tuscaloosa.  Alabama 
35401. 

Anyone  wishing  to  comment  upon  or 
discuss  any  aspect  of  the  draft  plan  is 
invited  to  a  public  meeting  from  3:00 
p.m.  to  6:00  p.m..  EDT.  May  28, 1982.  in 
the  auditorium  at  the  Edison  Community 
College.  College  Parkway,  Fort  Myers, 
Florida. 

For  further  details  or  clarification 
regarding  the  planning  process  in  the 
three-county  area,  contact  Ed  Roberson, 
Planner,  at  the  Tuscaloosa  Office. 
Denise  P.  Meridith, 
Acting  Eastern  States  Director. 

|FR  Doc.  82-130ee  Filed  S-12~A2:  B:4S  am| 
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[Swial  NumiMr.  A  17000-H  (Partial)] 

Arizona;  Classification  of  Public  Lands 
For  Stats  indsmnity  Selection 

1.  The  Arizona  State  Land  Department 
has  filed  a  petition  for  classification  and 
application  to  acquire  the  lands 
described  in  Paragraph  5  below,  under 
the  provisions  of  the  Act  of  June  20. 1910 
(36  Stat.  557).  as  amended,  in  lieu  of 
certain  school  lands  that  were 
encumbered  by  other  rights  or 
reservations  before  the  State's  title 
could  attach.  This  application  has  been 
assigned  the  serial  number  A  17d00-H 
(partial). 


2.  Biu-eau  of  Land  Management  will 
examine  these  lands  for  evidence  of 
prior  valid  rights  or  other  statutory 
constraints  that  would  bar  transfer. 
Those  lands  found  suitable  for  transfer 
will  be  held  to  be  classified  luly  12. 1982. 
Classification  is  pursuant  to  Title  43 
Code  of  Federal  Regulations.  Subpart 
2400  and  Section  7  of  the  Act  of  June  28. 
1934. 

3.  Information  concerning  these  lands 
and  the  proposed  transfer  to  the  State  of 
Arizona  may  be  obtained  from  the 
District  Manager,  Phoenix  District 
Office,  Bureau  of  Land  Management      > 
2929  West  Clarendon  Avenue,  Phoenix, 
Arizona  85017,  (602)  241-2854. 

4.  For  a  period  of  60  days  from  the 
date  of  publication  of  this  Notice  in  the' 
Federal  Register,  all  persons  who  wish 
to  submit  comments  on  the  above 
classification  may  present  their  views  in 
writing  for  consideration  to  the  Phoenix 
District  Manager,  Bureau  of  Land 
Management  2929  West  Clarendon 
Avenue,  Phoenix.  Arizona  85017.  Any 
adverse  comments  will  be  evaluated  by 
the  Authorized  Officer  who  will  issue  a 
notice  of  determination  to  proceed  with, 
modify,  or  cancel  the  action.  In  the 
absence  of  any  action  by  the  Authorized 
Officer,  this  classification  action  will 
become  the  final  determination  to 
proceed  with,  modify,  or  cancel  the 
action.  In  the  absence  of  any  action  by 
the  Authorized  Officer,  this 
classification  action  will  become  the 
final  determination  of  the  Department  of 
Interior.  As  provided  by  Title  43  Code 
Federal  Relations  Subpart  2450.4C  a 
public  hearing  will  be  scheduled  by  the 
State  Director  if  he  determines  that 
sufficient  public  interest  exists  to 
warrant  the  time  and  expense  of  a 
hearing. 

5.  The  lands  included  in  this 
classification  are  located  in  Gila, 
Maricopa,  and  Pinal  Counties,  Arizona 
and  are  described  as  follows:  (footnotes 
correspond  to  numbered  authorized 
users  or  applicants  listed  in  Paragraph 
6). 

Application  A  1705o-H  (Partial) 

Gila  and  Salt  River  Meridian,  Arizona 

T1N.,R.8E. 

Sec  14:  NEy4:  G21,2,3. 

Total:  Approximately  160.00  ±  acres. 
T  1  N.,  R.  15V4  E. 

Sec.  23:  NEy4NWy«:  " 

Sea  24:  SWy4NfWV4;  <• 

Sec.  25:  NEy4NEy4,  SV4NWy4;  '»■•*'*» 

Sec.  26:  NWy4r4Ey4,  SV4NEy4;  SEy4:  *" 
.ij,ii,ii.tt 

Sec.  27:  SEy4NEy4.  NEy4SEy4:  «•'» 

Sec.  35:  EVt,  E'4WMiSEy4SWy4,  EV4SEV4 

SWy4;  «•»•»»«•»«. 
Total:  Approximately  910.00  ±  acres. 
T.  1  N..  R.  16  E. 


Sec.  7:  Lots  1. 2.  NEy4,  E%W%;  '« 

Sec.  8:  Lot  1;  '♦ 

Sea  18:  Lot  1;  " 

Sec.  30:  Lots  1-4  Inch,  NWV*,  W%SWy4: 
ia,iiim4,it 

Sec.  SI:  LoU  1-4  incL,  W^WMi;  '»-*^H 
Total  Approximately  1073.46  ±  acres. 
T.  5  N,  R.  1  E. 
Sec.  28:  EV4;  >•*•>• 

Sec.  33:  NV4NEy4; '•*»'*« 

Sec.  34:  SMiNEV*.  WV4NWy4,  SE%NWy4, 

TotaL  Approximately  920.00  ±  acres. 
T.  5  N.,  R.  3  E. 

Sec.  1:  SEy4NEy4,  SEy4NWy4. 

Total:  Approximately  80.00  ±  acres. 
T.  5  N..  R.  4  E. 

Sec.  6:  Lots  6.  7.  SWy4NEy4.  EV4SWy4. 

Sea  7:  Lot  1." 

Total:  Approximately  199.89  ±  acres. 
T.  6  N..  R.  3  E. 

Sea  3S:  Lots  5-13  incl..  30-36 
incI..WViNEy4NWy4NEy4.  NWy4NWy4N 

Ey4,wv4NEy4NEy4Nwy4,  E^Nwy4N 
Ey4Nwy4.  EV4SEyir4Ey4Nwy4. 
NEy4SEy4Nwy4.  EViNwy4SEV4Nwy4. 

E%SEy4SEy4NWy4;  "•". 

Total:  Approximately  128.88  ±  acres. 
T.  6  N..  R  4  E. 

Sea  7:  Lot  2.  SEy4NWy4. 

Total:  Approximately  82.45  ±  acres. 
T.  11  N..  R.  2  E. 

Sea  23:  Lots  11. 12, 13,  20,  32;  ^  ". 

Total:  Approximately  22.12  ±  acres. 

The  total  acreage  described  above  for 
Application  A 17000-H  (partial)  is 
approximately  3,576.80  acres. 

6.  The  following  listed  corporations 
and  individuals  are  holders  of  or 
applicants  for  leases,  permits  and/or 
rights-of-way  on  the  public  lands 
described  in  Paragraph  5  above: 

Rights-of-Way 

'  Sa'.i  River  Project  P.O.  Box  1980.  Phoenix. 
AZ  85001— A  13735;  A  1388a 

'Arizona  Water  Company,  P.O.  Box  5396, 
Phoenix,  AZ  85010— A 14706. 

'Pinal County  Board  of  Supervisors,  P.O. 
Box  827,  Florence,  AZ  85232— A  17301  (R.S. 
2477). 

*  Arizona  Department  of  Transportation, 
205  S.  17th  Avenue.  Kioenix,  AZ  85007— PHX 
084055;  AR  07125;  AR  07126;  AR  015811;  A 
5436;  A  9380. 

*  Thomas  M.  Thompson.  Box  307,  Globe, 
AZ  85501— A  9381. 

'City  of  Globe,  150  W.  Cedar,  Globe,  AZ 
85501— AR  032105. 

'Arizona  Public  Service,  R/W  Department. 
P.O.  Box  21666,  Phoenix.  AZ  85036— AR 
024000. 

'  El  Paso  Gas  Company,  P.O.  Box  1492,  El 
Paso.  TX  79978— AR  010913. 

•Maricopa  County  Municipal  Water 
Conservation  District  No.  1.  P.O.  Box  730, 
Peoria,  AZ  85345— PHX  086584. 

'"Maricopa  County  Board  of  Supervisors, 
111  South  3rd  Avenue,  Phoenix,  AZ  85003— A 
16383. 

"Mountain  States  Telephone,  R/W  Dept., 
3033  N.  3rd  Sfreet,  Room  806-A,  Phoenix,  AZ 
85012— A  11516. 
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"  Earnest  Bensch,  Jr.,  John  Bensch,  Paul  R. 
and  |.  S.  Riggs,  c/o  Lavour  8i  Quail  Law 

Offices.  843  Miller  Valley  Road.  Prescott  AZ 
86302— ««  079838. 

Graziiig  Lessees 

"Donald  R  Hamngton.  P.O.  Drawer  AB, 
Miami,  AZ  8S539. 

"Geneva  Mounce,  P.O.  Box  335,  Globe,  AZ 
85501. 

"Henry  Cordes,  Star  Ronte,  Mayer,  AZ 
85333. 

"Sheep  Springs  Sheep  Co.,  c/o  Robert 
Cariock,  11 W.  Jefferson,  Room  203,  Phoenix. 
AZ  85003. 

"  Willis  E.  Harper.  9137  Gregg  Drive. 
Chandler.  AZ  85224. 

Range  Improvements 

"No.  4198;  Fence;  Donald  Harrington. 
"No.  4203;  Pipeline;  Donald  Harrington. 
"No.  4305;  Fence;  Donald  Harrington. 
*'No.  4196;  Fence;  Donald  Harrington. 
"No.  4202;  Pipeline;  Donald  Harrington. 
"No.  4974;  Reservoir,  Donald  Harrington. 
"No.  4200;  Pipeline;  Donald  Harrington. 
"No.  1658;  Tank;  Donald  Harrington. 
"No.  0343;  Fence;  ^eep  Springs  Sheep 
Company. 

Oil  and  Gas  Leases 

"  American  Quazar  Petroleum.  1700 
Broadway.  Suite  707.  Denver.  CO  80290— A 
12801;  A 12803. 

7.  Rights-of-way  granted  by  BLM  will 
transfer  with  the  land.  Oil  and  gas 
leases  will  remain  in  effsct  un(^r  the 
terms  and  conditions  of  the  lease.  State 
Law  and  Land  Department  procedures 
(R 12-5-154  O  Administrative  Rules  and 
Regulations.  Arizona  State  Land 
Department)  provide  for  the  offering  to 
holders  of  BLM  grazing  permits  the  first 
right  to  lease  lands  that  are  transferred 
to  the  State.  This  constitutes  ofTicial 
notice  to  grazing  lessees  that  their 
Bureau  of  Land  Management  leases  will 
be  terminated  in  part  upon  transfer  of 
the  land  to  the  State  of  Arizona. 

Dated:  May  4, 1982. 
Harold  Ramsbacfaer, 
Acting  State  Director. 

[FR  Doc  82-13031  Filed  S-12-S2;  SvtS  am] 
BiUJNG  CODE  4310-44-M 


[PHX-0ei765ete.] 

Arizona;  Order  Providing  for  Opening 
of  Public  l^nds 

1.  In  an  exchange  of  lands  made  under 
the  provisions  of  Section  8  of  the  Act  of 
June  28, 1934  (48  Stat.  1272,  as  amended. 
43  U.S.C.  315g).  the  following  lands  have 
been  reconveyed  to  the  United  States 
under  the  serial  numbers  listed  below: 

PHX-081765:  T.  S  N..  R.  3R.  GSR  Mer. 
Arizona  Section  1,  SEV4NEy4  and  SEV4NWy4. 


AR-a7874:  T.lN^R.  J5%  £1.  Section  35. 

WV4NEy4. 

The  areas  described  aggregate  160 
acres  in  Gila  and  Maricopa  Counties. 

2.  All  of  the  lands  described  in 
Paragraph  1  have  been  classified  for 
State  Selection  purposes!  Subject  to 
valid  existing  rights  and  the  provisions 
of  applicable  law.  effective  upon  this 
publication,  the  lands  described  in 
Paragraph  1  are  open  to  application  for 
State  Selection  under  Sections  2275  and 
2276.  Revisd  Statutes,  as  amended  43 
U.S.C  851  and  852.  The  mineral  estate 
shall  remain  closed  to  location  and 
entry  under  the  mining  laws  (CL  2,  Title 
30  U.S.C.).  but  shall  be  open  to  mineral 
leasing. 

3.  Inquiries  concerning  the  lands 
should  be  addressed  to  the  Bureau  of 
Land  Management  Department  of  the 
Interior,  2400  Valley  Bank  Center. 
Phoenix.  Arizona  85073  (602-261-3706). 
Mildred  CKodow. 

Acting  Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[FK  Ooc  82-13038  FSM  S-U-St  ft46  uil 
BKJJNG  coot  ntt  II  II 


[A-64S1;  AR-09229] 

Afteona;  Propoeed  ConlliiiMilluw  of 
WRtKlrawals  and  Opportunity  for 
PubMc  Hearing;  Correction 

May  3  1962. 

In  FR  Doc.  80-35406  appearing  at  page 
75330  in  die  issue  of  November  14. 198a 
make  the  following  change: 
Under  Serial  No.  A-6451,  2nd  column, 
insert  the  following  legal  description 
after  the  12th  line  under  T.  41  N.,  R.  14 
W..  "sec.  26,  NV4NEy«.  NW^." 
Mario  L  Lopez, 

Chief,  Branch  of  Lands  and  Minerals 
Operation. 

[Fit  Doc  SZ-13038  FUcd  S-U-SZ:  8:45  aB] 
BIUJNG  CODE  43tft-S4-ll 


Califomia;  \Vildemess 
Recommendations  for  Management 
Framework  Plan  Amendments  in  ttie 
Caliente,  Folsom,  and  Hoilister 
Resource  Areas,  Baicersfield  District; 
Public  Hearing 

May  21. 1982. 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  In  accordancie  with  the 
Wilderness  Act  of  1964  (78  Stat  891), 
notice  is  hereby  given  of  a  public 
hearing  to  gather  information  and 
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advice  from  the  public  on  the  wilderness 
suitability  and  nonsuitability 
recommendations  for  the  Central 
California  Wilderness  Study  Areas 
(WSAs). 

summary:  a  Draft  Environmental 
Impact  Statpment  (DEIS)  has  been 
prepared  on  the  wilderness  suitability 
and  nonsuitability  recommendations  for 
ten  WSAs  in  the  Caliente,  HoUister,  and 
Folsom  Resource  Areas,  Bakersfield 
District.  The  ten  WSAs  include  Merced 
River  (CA-040-203).  Panoche  Hills  North 
(CA-040-301A),  Panoche  Hills  South 
(CA-040-301B),  Pinnacles  Wilderness 
Contiguous  (CA-040-303),  Ventana 
Wilderness  Contiguous  (CA-040-308). 
Caliente  Mountain  (CA-010-042),  Sheep 
Ridge  (CA-010-022),  Milk  Ranch/Case 
Mountain  (CA-01(>-023),  Owens  Peak 
(CA-010-026),  and  Piute-Cypress  (CA- 
010-046)  WSAs.  totalling  95.049  acres. 
date:  The  hearing  will  be  held  on 
Tuesday.  June  22, 1982,  from  3.00  to  5:00 
and  from  7:00  to  9:00  p.m.  in  the  State 
Building,  State  Auditorium,  2550 
Mariposa  Mall,  Rm.  1036,  Fresno, 
California  93721. 

FOR  FURTHER  INFORMATION  CONTACT: 
Garold  W.  Lamb,  Acting  District 
Manager,  Bakersfield  District  Office,  800 
Truxtim  Avenue,  Room  302,  Bakersfield, 
California  93301.  . 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  planning  activity  was  given  in 
Federal  Register  on  February  19, 1982 
(47  FR  7505).  The  DEIS  has  been 
published  under  the  title.  Central 
California  Study  Area  Draft 
Environmental  Impact  Statement,  and  is 
available  for  review  at  the  following 
locations: 
Bakersfield  District  Office,  800  Truxtun 

Avenue,  Room  302,  Bakersfield, 

California  93301,  (805)  861-4191 
Caliente  Resource  Area,  1430  Truxtun 

Avenue,  Room  456,  Bakersfield, 

California  93301,  (805)  861-4236 
Folsom  Resource  Area,  63  Natoma, 

Folsom,  California  9563a  (916)  985- 

4474 
Hollister  Resource  Area,  402  Hill  Street, 

Hollister,  California  95023,  (408)  637- 

8183 

Comments  on  the  DEIS  and 
wilderness  suitability  and  nonsuitably 
recommendations  must  be  received  by 
July  22, 1982,  in  order  to  receive 
consideration  in  the  Final  EIS. 
Chuck  Hopsoo,  " 

Acting  District  Manager. 

[FR  Doc  83-13034  Piled  S-12-82;  tM  tm\ 
HUJNO  COM  431»-«4-M 


[C-2899,  C-2901,  C-2902,  C-2904,  C-2MS, 
C-2906,  C-10S44.  C-10S45] 

Colorado:  Termination  of  Listed 
Classifications  of  PulMIc  Lands  for 
Public  Sale  Under  the  Act  of 
SeptemlMT  19, 1964,  as  Amended,  and 
Exctuinge  Under  Sec  8(b)  of  the 
Taylor  Grazing  Act  of  June  28, 1934 
(48  StaL  1272).  as  Amended 

1.  Pursuant  to  the  authority  delegated 
by  Bureau  Order  No.  701  dated  July  23, 
1964  (29  FR  10528),  as  amended,  the 
Bureau  of  Land  Management 
Classification  of  Public  Lands  for 
Disposal  described  in  the  Federal 
Register  notices  summarized  as  follows 
are  hereby  terminated. 

C-2899,  34  FR  11428  Quly  10, 1969), 

containing  77.80  acres  in  Sedgwick 

County 
C-2901,  34  FR  11428  Quly  10, 1969). 

containing  676  acres  in  Logan  County 
C-2902,  34  FR  11428  (July  10, 1969), 

containing  520  acres  in  Morgan 

County 
C-2904,  33  FR  14980  (October  5, 1968), 

containing  2,417.27  acres  in  Larimer 

County 
C-2905,  34  FR  11428  (July  10, 1969), 

containing  377.31  acres  in  Yuma 

County 
C-2906,  34  FR  11428  (July  10. 1969), 

containing  243.45  acres  in  Washington 

County 
C-10844,  35  FR  13316-13317  (August  20. 

1970),  35  FR  14332  (September  12. 

1970),  containing  4,728.16  acres  under 

the  Public  Sale  Act  and  containing 

10,580.03  acres  under  the  Taylor 

Grazing  Act  in  Routt  County 
C-10845.  35  FR  (August  20, 1970), 

containing  280  acres  in  Mesa  County. 

2.  All  listed  classification  orders  are 
hereby  revoked  as  far  as  they  pertain  to 
public  sale  lands  and  exchange  lands 
only. 

/  3.  At  10  a.m.  on  June  15, 1982,  the 
listed  public  lands  shall  be  open  to 
operation  of  the  public  land  laws  subject 
to  valid  existing  rights,  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  The 
lands  have  been  and  continue  to  be 
open  to  the  United  States  mining  laws 
and  the  mineral  leasing  laws. 

Inquiries  concerning  the  lands  should 
be  addressed  to  the  Chief,  Lands  and 
General  Mining  Law  Section,  Branch  of 
Lands  and  Minerals  Operations,  Bureau 
of  Land  Management,  1037— 20th  Street, 
Denver,  Colorado  80202. 
George  C  Francis, 
State  Director. 

|FR  Doc  82-13032  Hied  S-12-8Z;  MA  ami 
BIUJNO  CODE  4910-«4-M 


(M  49690] 

Montana;  Conveyance 

May  5. 1982. 

Notice  is  hereby  given  that  pursuant 
to  Sec.  206  of  the  Act  of  October  21. 1976 
(43  U.S.C.  1716),  and  the  regulations  in 
43  CFR  2200,  the  following  described 
land  in  Blaine  County  was  conveyed  to 
Thomas  M.  Inman: 

Principal  MericUan.  Mootana. 

T.  37  N.,  R.  23  R, 

Sec  22,  All. 
T.  37  N.,  R.  28  E., 

Sec.  9,  SViSV^; 

Sec.  la  WViSWy«  and  EViSEV4:  and 

Sec  11,  WVfcSWy4. 

Aggregating  1,040  acres. 

A  warranty  deed  issued  to  the  United 
States  for  the  following  land  which 
becomes  public  land  subject  to 
administration  by  the  Bureau  of  Land 
Management,  Montana  State  Office: 

Principal  Meridian,  Montana. 

T.  33  N.,  R.  21  E.. 

Sec.  2,  Lots  2,  3,  and  4. 
T.  34  N.,  R.  21  E., 

Sec  34,  B.Vt  and  SWy4;  and 

Sec  35.  WV4. 

Aggregating  918.59  acres. 
Roland  F.  Lee, 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc  82-13033  FUed  S-12-82;  B^tS  un] 
BIUJNO  CODE  4S10-«4-« 


Socorro  District  Grazing  Advisory 
Board;  Meeting 

Notice  is  hereby  given  in  accordance 
with  Public  Law  94-^79,  that  a  meetinig 
will  be  held  on  Thursday,  June  3, 1982. 

The  meeting  will  begin  at  9KX)  a.m.,  ia 
the  Hospitality  Room  of  the  First  State 
Bank  at  103  Manzanares  Avenue,  NE.. 
Socorro,  New  Mexico. 

The  agenda  for  the  meeting  will 
include: 

(1)  Review  of  minutes  of  February  9, 
1982  meeting. 

(2)  Comments  and  reconunendations 
on  proposed  Allotment  Management 
plans. 

(3)  Proposed  1983  range  improvement 
projects. 

(4)  Update  on  the  West  Socorro 
Environmental  Impace  Statement. 

(5)  Advisory  Board  elections. 

(6)  Future  meetings,  topics  and 
schedules. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  board  between  11:00 


and  lEKK)  a.nL.  or  file  written  statements 
for  the  board's  consideration. 
Edward  C  Roberts, 
Acting  District  Manager. 
May  4, 1982. 

PK  Doc  Ba-1303S  rUed  i-U-Itt:  8>t5  am| 
MJUNQ  CODE  431».«4-M 


(M-0538M  (SO)] 

South  Dakota;  Order  Providing  for 
Opening  of  PiMic  Lands 

May  4. 1982. 

1.  The  official  Notice  of  Filing  of  Plat 
of  Survey  for  the  following  described 
land  was  published  in  the  Federal 
Register,  September  24, 1964;  however, 
the  land  was  never  opened  to  the  public 
land  laws: 

Fifth  Principal  Meridian 

T.  122  N..  R.  46  W„ 
Sec.  31.  Lot  5. 

Containing  0.59  acres. 

2.  Pursuant  to  the  authority  contained 
in  Bureau  Order  701  of  July  23, 1964,  as 
amended,  we  propose  to  open  this  land 
for  the  State  selection  program  and  it 
will  not  be  open  to  other  appropriation 
under  the  pubUc  land  laws. 

3.  Inquiries  concerning  the  land 
should  be  addressed  to  thfe  Bureau  of 
Land  Management.  P.O.  Box  30157, 
Billings,  Montana  59107. 

Edgar  0.  Sialic 

Acting  Chief.  Branch  of  Lands  and  Minerals 
Operations. 

(Fit  Doc  82-13037  Filed  5-12-82;  8:45  am] 
MLUNG  CODE  4310-S4-II 


[W-74730] 

Wyoming;  Proposed  Wtttidrawal— 
Amendment 

On  May  4, 1982,  a  petition  was 
approved  allowing  the  Bureau  of  Land 
Management  to  add  the  following 
described  lands  to  their  proposed 
withdrawal  appUcation  W-74730, 
published  in  tiie  Federal  Register,  May 
14, 1981,  Vol.  46,  No.  93  on  page  26704. 

T.  58  N,  R.  94  W., 

Sec.  20,  loto  3.  4.  5.  and  6; 

Sec  28.  SV^SEy4. 

Containing  178.75  acres  in  Bighorn  County, 
Wyomiftg.  , 

The  lands  described  in  section  20  are 
an  in  addition  to  the  proposed 
Horsethief  Cave  protective  withdrawal, 
and  the  lands  in  section  28  are  for  the 
protection  of  the  recreational,  scientific 
and  educational  values  of  Natural  Trap 
Cave. 

For  a  period  of  two  years  from  May 
14, 1981,  which  was  the  date  of  the 
Federal  Register  publication  of  the 
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proposed  withdrawal  the  above  lands 
will  be  segregated  from  the  operation  of 
the  general  public  land  laws  including 
the  mining  laws,  but  not  the  mineral 
leasing  laws,  subject  to  valid  existing 
rights,  unless  the  application  is  denied 
or  cancelled,  or  the  tvithdrawal  is 
approved  prior  to  that  date. 

No  licenses,  permits,  cooperative 
agreements  or  discretionary  land  use 
authorizations  of  a  temporary  nature 
will  be  allowed  on  the  lands  without  the 
approval  of  an  authorized  officer  of  the 
Bureau  of  Land  Management  during  the 
segregation  period  of  the  proposed 
withdrawal. 

All  communications  in  connection 
with  this  proposed  withdrawal  should 
be  addressed  to  the  Chief,  Branch  of 
Lands  and  Minerals  Operations,  2515 
Warren  Avenue.  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003. 
F.  WUHam  Eilcenbetry, 
Associate  State  Director. 
May  4, 1982. 

PH  Ooc>2-13(nt  FUcd  S-12-82: 8:45  am) 
BHUNQ  COK  4t10-M-M 


Minerals  Management  Service 

Environmental  Documents  Prepared 
for  Proposed  OH  and  Gas  Operations 
on  the  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS) 

action:  Notice  of  availability  of 
environmental  documents  prepared  for 
OCS  mineral  exploration  proposals  on 
the  Gulf  of  Mexico  OCS. 

summary:  The  MMS,  in  accordance 
with  Federal  Regulations  (40  CFR  1501.4 
and  1506.6)  that  implement  the  National 
Environmental  Policy  Act  (NEPA). 
announces  the  availability  of  NEPA- 
related  environmental  assessments 
(EAs)  and  findings  of  no  significant 
impact  (FONSIs).  prepared  by  the  MMS 
for  the  following  oil  and  gas  exploration 
activities  proposed  on  the  Gulf  of 
Mexico  OCS.  This  listing  includes  all 
proposals  for  which  eiivironmental 
docimients  were  prepared  by  the  Gulf  of 
Mexico  OCS  Region  in  the  3-month 
period  preceding  this  Notice. 


AdMly/Operalor 

Location 

FONSlOata 

QuN  09  Explonrtion 

St  Potaiatiurg  Area. 

Fab.  3, 

•ndProducton 

BkiCk  753  (68  mi. 

1962. 

Compwry,  EA  Na 

aoutwMol 

502.  nan  Conlral 

cflnofN  Koy. 

No.  N-oeeo. 

Ftortda). 

Mom  01  EivXoralkin 

PanaKola  Araa. 

Fab.  5. 

and  Producing 

Blocks  971  and 

1982 

Soultiaaat  mc.  EA 

974  (17  mi.  from 

NaS03,Plw 

Iha  Rohda  coast). 

Control  Noa.  N- 

oees  and  N-oeee. 

Persons  interested  in  reviewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EAs  and  FONSIs 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
the  MMS  office  in  the  Gulf  of  Mexico 
OCS  Region. 

FOR  FURTHER  WTORMATIOM  CONTACT: 

Deputy  Minerals  Manager,  Offshore 
Operations  Support  Gulf  of  Mexico 
OCS  Region.  Minerals  Management 
Service.  Post  Office  Box  7944.  Metairie. 
Louisiana  700ia  504/837-472a 


SUFPl£MENTARY  MFORMATION:  The 
Minerals  Management  Service  prepares 
EAs  and  FONSIs  for  proposals  which 
relate  to  exploration  for  and  the 
development/production  of  oil  and  gas 
resources  on  the  Gulf  of  Mexico  OCS. 

The  EAs  examine  the  potentitd 
environmental  effects  of  activities 
described  in  the  proposals  and  present 
MMS  conclusions  regarding  the 
significance  of  those  effects.  EAs  are 
used  as  a  basis  for  determining  whetho' 
or  not  approval  of  the  proposals 
constitutes  major  Federal  actions  that 
significantly  affect  the  quality  of  the 
human  enviromnent  in  Uie  sense  of 
NEPA  Sec.  102(2)(C).  A  FONSl  is 
prepared  in  those  instances  where  the 
MMS  finds  that  apporoval  will  not  result 
in  significant  effects  on  the  quality  of 
the  human  environment.  The  FONSI 
briefly  presents  the  basis  for  that  finding 
and  includes  a  summary  or  copy  of  the 
EA. 

This  notice  constitutes  the  public 
notice  of  availability  of  environmental 
dociunents  required  imder  the  NEPA 
Regulations. 
LoweO  G.  Hammons. 

Minerals  Manager,  Gulf  of  Mexico  OCS 
Region. 

IFH  Doc.  8X-M0«0FUad  S-ia-82:  8:45  am| 
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OR  and  Gas  and  Sulphur  Operations  In 
the  Outer  Continental  Shelf,  Exxon  Co. 

AOENCv:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  development  and  production 
plan. 

summary:  Notice  is  hereby  given  that 
Exxon  Company,  U.SA.  has  submitted  a 
Development  and  Production  Plan 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS  016,  Block  31, 
West  Delta  Area,  offshore  Louisiana. 

The  purpose  of  this  Notice  is  to  inform 
the  public  pursuant  to  section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
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is  considering  approval  of  the  Plan  and 
that  it  is  available  for  public  review  at 
the  Office  of  the  Minerals  Manager,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147.  Metairie. 
Louisiana  70002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Minerals  Management  Service,  Public 
Records,  Room  147.  open  weekdays  9 
a.m.  to  3:30  p.m.,  3301  North  Causeway 
Blvd.,  Metairie,  Louisiana  70002,  Phone 
(504)  837-4720,  Ext.  226. 

SUPPLEMENTARY  INFORMATION:  Revised 

rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  Development  and 
Production  Plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  a  revised 
§  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

Date:  May  6, 1982. 

Lowell  G.  Hanunons. 

Minerals  Manager,  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc  82-13041  Filed  S-U-S2:  »M  amj 
BILLMO  CODE  4310-S1-M 


Oil  and  Qas  and  Sulphur  Operations  In 
the  Outer  Continental  Shelf,  Shell 
Offshore  Inc. 

AGENCY:  Minerals  Management  Service, 

Interior. 

action:  Notice  of  the  receipt  of  a 
proposed  development  and  production 

plan. 

summary:  Notice  is  hereby  given  that 
Shell  Offshore  Inc.  has  submitted  a 
Development  and  Production  Plan 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  4424,  Block 
221,  Vermilion  Area,  offshore  Louisiana. 
The  purpose  of  this  Notice  is  to  inform 
the  pubhc,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  Plan  and  . 
that  it  is  avaUable  for  public  review  at 
the  Office  of  the  Minerals  Manager,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  70002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Minerals  Management  Service,  Pubhc 
Records,  Room  147,  open  weekdays  9 
a.m.  to  3:30  p.m.,  3301  North  Causeway 
Blvd.,  Metairie,  Louisiana  70002,  Phone 
(504)  837-472a  Ext  226. 


SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  Development  and 
Production  Plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  a  revised 
S  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

Date:  May  6,  ,1982. 
Lowell  G.  Hanunons. 

Minerals  Manager,  Gulf  of  Mexico  OCS 
Region. 

|FR  Doc  n-130tt  FIM  S-U-SI:  »M  ua| 

anxmocooc  4*io-«i-ii 


Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf,  Texaco 
U.SJV. 

agency:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  and  Production 
Plan. 

SUMMARY:  This  Notice  announces  that 
Texaco  U.S.A.,  Unit  Operator  of  the 
Eugene  Island  Block  205  Federal  Unit 
Agreement  No.  14-08-0001-8654, 
submitted  on  May  3, 1982.  a  proposed 
annual  plan  of  development/production 
describing  the  activities  it  proposes  to 
conduct  on  the  Eugene  Island  Block  205 
Federal  Unit. 

The  purpose  of  this  Notice  Is  to  inform 
the  public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978. 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  plan  and 
that  it  is  available  for  public  review  at 
the  offices  of  the  Minerals  Manager, 
Gulf  of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  N.  Causeway 
Blvd..  Room  147.  Metairie,  Louisiana 
70002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Minerals  Management  Service,  Public 
Records,  Room  147.  open  weekdays  9:00 
a.m.  to  3:30  p.nL.  3301  N.  Causeway 
Blvd..  Metairie.  Louisiana  70002,  phone 
(504)  837-4720,  ext  226. 

SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  development  and 
production  plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  on  December 
13, 1979  (44  FR  53685).  Those  practices 
and  procedures  are  set  out  in  a  revised 


S  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

Dated:  May  5, 1982. 

Lowell  G.  Hammons. 

Minerals  Manager,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc  82-13043  Filed  S-12-82: 8:45  am) 
BHJJNO  COM  4S10-S4-M 


INTERSTATE  COMMERCE 
COMMISSION. 

Motor  Carriers;  Finance  Applications 

As  indicated  by  the  findings  below, 
the  Commission  has  approved  the 
following  applications  ffled  under  49 
U.S.C.  10924. 10926. 10931, 10932. 

We  find- 
Each  ^ansaction  is  exempt  from 
section  11343  (formerly  section  5)  of  the 
Interstate  Conunerce  Act.  and  complies 
with  the  appropriate  transfer  rules. 

This  decision  is  neither  a  major 
Federal  action  significantiy  affecting  the 
quality  of  the  himian  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

Petitions  seeking  reconsideration  must 
be  flled  within  20  days  &om  the  date  of 
this  publication.  Replies  must  be  filed 
within  20  days  after  the  final  date  for 
filing  petitions  for  reconsiderations;  any 
interested  person  may  file  and  serve  a 
reply  upon  the  parties  to  the  proceeding. 
Petitions  which  do  not  comply  with  the 
relevant  transfer  rules  at  49  CFR  1132.4 
may  be  rejected. 

If  petitions  for  reconsideration  are  not 
timely  filed,  and  applicants  satisfy  the 
conditions,  if  any,  which  have  been 
imposed,  the  application  is  granted  and 
they  will  receive  an  effective  notice.  The 
notice  will  indicate  that  consummation 
of  the  transfer  will  be  presumed  to  occur 
on  the  20th  day  following  service  of  the 
notice,  imless  either  applicant  has 
advised  the  Commission  that  the 
transfer  will  not  be  consummated  or 
that  an  extension  of  time  for 
consummation  is  needed.  The  notice 
will  also  recite  the  compliance 
requirements  which  must  be  met  before 
the  transferee  may  commence 
operations.  ^ 

Applicants  must  comply  with  any 
conditions  set  forth  in  the  following 
decision-notices  within  30  days  after 
publication,  or  within  any  approved 
extension  period.  Otherwise,  the 
decision-notice  shall  have  no  further 
effect. 

It  is  Ordered: 

Hie  following  appUcations  are 
approved,  subject  to  the  conditions 
stated  in  the  pnbtication,  and  further 
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subject  to  the  administrative 
requirements  stated  in  the  effective 
notice  to  be  issued  hereafter. 

By  the  Commission,  Review  Board  No.  3. 
Members  Krock,  Joyce,  and  DowelL 

MC-FC-79754  By  decision  of  April  28. 
1982,  issued  under  49  U.S.C  10926  and 
the  transfer  rules  at  49  CFR  1132, 
Review  Board  Number  3  approved  the 
transfer  to  LARRY  E.  BAARTS,  of 
Northrop.  MN.  of  Permit  Nos.  MC- 
148797  (Sub-Nos.  3X  and  4).  issued  to 
RICHARD  L  WHITE,  d/b/a  RICHARD 
L  WHITE  TRUCKING,  of  Fairmont  MN, 
which  authorize  the  transportation  of  (1) 
chemicals  and  related  products, 
between  points  in  the  U.S.,  under 
continuing  contract(8)  with  Rosen 
Livestock.  Inc.,  of  Ftiirmont  MN,  and  (3) 
food  and  related  products,  between 
points  in  the  U.S..  under  continuing 
contract(s)  with  Rosen  Livestock,  Inc..  of 
Fairmont.  MN.  and  (2)  food  and  related 
products,  between  points  in  the  U.S., 
under  continuing  contract(s)  with 
Armour  &  Co..  of  Phoenix,  AZ.  and 
Fairmont  Refrigerated  Services 
Company,  of  Fairmont  MN. 
Representative:  Robert  N.  Maxwell.  P.O. 
Box  2471.  Fargo,  ND  5810a 

Notefl.~TA  has  not  been  filed.  Transferee 
is  not  a  carrier. 

MC-FC-79759.  By  decision  of  April  29. 
1982  issued  under  49  U.S.C  10928  and 
the  transfer  rules  at  49  CF-R.  1132 
Review  Board  Number  3  approved  the 
transfer  to  Lara  Trucking,  IncM  of  Dover. 
DE  of  Certificate  Nos.  MC-141124  (Sub 
Nos.  36.  38,  51.  52.  and  58X).  issued, 
respectively.  September  1. 1981.  August 
12. 1980.  September  2. 1981.  June  19. 
1981,  and  November  2, 1981, 
(subsequently  corrected),  to  Evangelist 
Commercial  Corporation  of  Wilmington, 
DE,  authorizing  the  transportation  of  (1) 
containers,  container  ends,  and  closures 
and  conmiodities  manufactured  of 
distributed  by  manufacturers  or 
distributors  of  containers,  moving  in 
mixed  loads  with  containers,  and 
materials,  eqtiipment.and  suppUes 
between  points  in  the  United  States,  (2) 
zinc  and  zinc  articles  (except  in  bulk) 
from  the  facilities  of  St  Joe  Zinc 
Company  at  or  near  Johnstown.  PA  to 
points  in  the -United  States  and 
materials  equipment  and  supplies  on 
retiun;  (3)  such  commodities  as  are  dealt 
in  or  used  by  manufacturers  and 
converters  of  paper  and  paper  products 
(except  in  bulk)  between  10  points  in  14 
States,  on  the  one  hand,  and,  on  the 
other,  points  in  the  United  States:  (4) 
commodities  as  are  dealt  in  or  used  by 
retail  department  stores  (except  in  bulk) 
(A)  between  points  in  Hudson  County. 
NJ.  and  New  York,  NY,  on  the  one  hand, 
and.  on  the  other,  points  in  the  United 


States,  and  (B)  between  27  points  in  20 
States,  on  the  one  hand,  and,  on  the 
other,  points  in  the  United  States;  and 
(5)  paper  and  paper  products  and 
materials  equipment  and  suppUes  used 
in  their  manufacture  and  distribution 
adhesives,  floor  mats,  and  runners, 
commodities  dealt  in  or  used  by 
manufacturers  or  distributors  of 
foodstuffs,  paper  and  related  products 
between  specified  points  on  the  one 
hand.  tmd.  on  the  other,  points  in 
various  northeastern  states  or  in  some 
instances  in  the  United  States. 
Representative  is:  James  W.  Muldooa  50 
West  Broad  Street  Columbus.  Ohio 
43215. 

MC-FC79746.  By  decision  of  April  28. 
1982  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFJl.  1132, 
Review  Board  Number  3  approved  the 
b-ansfer  to  JUNG  TRUCH  SERVICE, 
INC  of  Mascoutah.  IL  of  Certificate  No. 
MC-38984  issued  to  LAQUET  FREIGHT 
SERVICE.  INC  of  Mascoutah,  IL 
authorizing:  General  commodities  (with 
usual  exceptions)  over  regulatories 
between  St  Louis.  MO.  and  St  Rose. 
New  Badew  and  St  Libory.  IL,  serving 
named  intermediate  and  off-route 
points. 

Agatha  L.  Mergenovich. 
Secretary. 

(FR  Doc  SZ-USOS  Filed  5-12-82;  8:45  am] 
BMJJNQ  CODE  70S6-01-M 


Motor  Carrier  Temporary  Authority 
AppOeatlon 

Correction 

In  FR  Doc.  82-9771,  appearing  at  page 
15658,  in  the  issue  of  Monday,  April  12. 
1982.  correct  MC 152420  (Sub-1-3TA).  on 
page  15659,  first  paragraph,  libe  6,  by 
changing  "AZ"  to  read  "AL". 

BIUJNQCOOE  ISOS-OVII 


Motor  Carriers;  Permanent  Authority 
Decisions;  DecWon-Notlce 

The  foUowing  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  on  December  31. 1980.  at  45  FR 
86771.  For  cmnpliance  procedures,  refer 
to  the  Fadenl  Register  issue  of 
December  3. 198a  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Applications  may  be 
protested  mdy  on  the  grounds  that 
applicant  is  not  fit  willing,  and  able  to 
provide  the  transportation  service  or  to 
comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 


any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  appUcant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  aUowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  pubBcation  to  conform  to  the 
Commission's  poUcy  of  simplifying 
grants  of  operating  authorify. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g..  unresolved  conunon 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Titie  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission's  regulations.  Iliis 
presumption  shall  not  be  deemed  to 
exist  where  the  appUcation  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quahty  of  the 
hiunan  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  pubfication  (or,  if  the 
application  latn  become  unopposed), 
appropriate  authorizing  documents  wiU 
be  issued  to  appUcants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compUance.  Ilie 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compUance  is  met  the 
authorify  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duphcation  shall  be 
construed  as  conferring  only  a  single 
operating  right 

Note. — ^All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 


20680 


Federal  Register  /  Vol.  47.  No.  93  /  Thursday.  May  13.  1982  /  Notices 


Pleas*  direct  statu*  inquiries  to  the 
Ombudsman's  Office.  (202)  275-7328. 

Volume  Na  OPl-83 

Decided  May  3. 1962. 
By  the  Commission.  Review  Board  No.  1, 
members  Parker,  Chandler,  and  Fortier. 

MC-161611.  filed  April  21. 1982. 
Applicant:  JUSTA  TRUCK  TRUCKING, 
c/o  Kent  Pranzen.  Route  Z  Box  225. 
Lexington,  NE  66850.  Representative: 
James  F.  Crosby,  7363  Pacific  St.,  Suite 
210B.  Omaha,  NE  68114.  (402)-397-9900, 

Transporting  food  and  other  edible 
products  and  by-products  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs'  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditions  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

MC  161681.  filed  April  26, 1982. 
Applicant:  GEO.  8.  BUSH  &  CO..  INC.. 
520  NW  Irving  Street.  Portland.  OR 
97209.  Representative:  Donald  L  Patrick 
(same  address  as  applicant).  (503)  226- 
6501.  As  a  broker  oi  general 
commodities  (except  household  goods), 
between  points  in  OR.  WA.  ID.  MT.  WY. 
NV.  and  CA. 

MC  161720,  filed  April  28, 1982. 
Applicant:  MELVIN  H.  HILL  AND 
CONRAD  TORRES,  d.b.a. 
NATIONWIDE  DISTRIBUTION 
SYSTEMS.  8541  Mission  Blvd.. 
Riverside.  CA  92509.  Representative: 
Conrad  Torres  (same  address  as 
applicant).  (714)  88^-4349.  As  a  broker 
of  generaJ  commodities  [excep{ 
household  goods),  between  points  in  the 
U.S.  (except  AK  and  HI). 

Volume  No.  OPl-85 

Decided:  May  6. 1982. 

By  the  Commission,  Review  Board  No.  1, 
Members  Parker.  Chandler,  and  Fortier. 
(Member  Fortier  not  participating  in  part.) 

MC  146851,  filed  April  20, 1962. 
Applicant:  AL-WAYS  AIR  FREIGHT. 
INC..  830  Supreme  Drive,  Bensenville.  IL 
60206.  Representative:  Daniel  C. 
Sullivan,  180  N.  Michigan.  Suite  1700, 
Chicago.  IL  6060,  (312)  263-1600.  As  a 
broker  oi general  commodities  (except 
used  household  goods),  between  points 
in  the  U.S.  (except  AK  and  HI). 

MC  147461  (Sub-8),  filed  April  23. 
1982.  Applicant:  FEDERAL  ARMORED 
EXPRESS.  INC..  7675  Canton  Center 
Drive,  Baltimore.  MD  21224. 
Representative:  Eugene  T.  Liipferi.  Suite 
1100. 1660  L  Street.  NW.,  Washington. 
DC  20036,  (202)  452-7422.  Transporting 
shipments  weighing  100  pounds  or  less  if 
transported  in  a  motor  vehicle  in  which 
no  one  package  exceeds  100  pounds, 
between  points  in  the  U,S.  (except  AK 
and  HI). 


MC  152261  (Sub-5).  filed  April  30. 
1982.  Applicant:  M.  W.  ETTINGER.  INC.. 
2711  Fairview  Ave,,  North,  Roseville. 
MN.  Representative:  Samuel  Rubenstein. 
P.O.  Box  5,  Minneapolis,  MN  55440,  (612) 
542-1121.  Transporting,  for  or  on  behalf 
of,  the  U.S.  Government  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  156680  (Sub-1).  filed  April  28. 
1982.  Applicant:  HANKINS  LUMBER 
SALES.  INC.,  P.O.  Box  1051,  Grenada, 
MS  38901.  Representative:  Fred  W. 
Johnson.  Jr..  P.O.  Box  1291.  Jackson.  MS 
39205.  (601)  355-3543.  TransporHng  for 
or  behalf  of  the  United  States 
Government,  general  commodities 
(except  used  household  goods, 
hazardous  or  secret  materials,  and 
sensitive  weapons  and  munitions), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  161430  (A),  filed  April  8. 1982. 
Applicant:  JAMES  STEPHEN  KEMP, 
d.b.a.  JSK  TRUCKING.  301  3rd  St.. 
Ballinger,  TX  76821.  Representative: 
Elliott  J.  Kemp.  (Same  address  as 
applicant),  (915)  365-3489.  Transporting 
food  and  other  edible  products  and 
byproducts  intended  for  human 
consumption  (except  alcoholic 
beverages  and  drugs],  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

MC  161751,  filed  April  30. 1982. 
Applicant:  PHIL  SNYDER,  d.b.a. 
RANCH  TRANSPORTATION,  Highway 
169  South.  Shakopee.  MN  55379. 
Representative:  Samuel  Rubenstein.  P.O. 
Box  5.  Minneapolis.  MN  55440.  (612) 
542-1121.  As  a  broker  oi  general 
commodities  (except  household  goods), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

Volume  No.  OP5-103 

Decided:  May  5, 1982. 
By  the  Commission,  Review  Board  No.  3, 
Members  Krock.  Joyce,  and  DoweU. 

MC  140858  (Sub-3),  filed  April  26, 
1982.  Applicant:  SOS  TRANSPORT, 
INC.,  Lawrence  St.  and  Pattison  Ave., 
Philadelphia,  PA  19148.  Representative: 
Glenn  M.  Silverman,  (Same  address  as 
applicant).  (215)  336-6200.  As  a  broker 
oi  general  commodities  (except 
household  goods],  betv/een  points  in  the 
U.S.  (except  AK  and  HI). 

MC  142059  (Sub-187).  filed  April  22, 
1982.  Applicant:  CARDINAL 
TRANSPORT,  INC..  1230  Northern 
Illinois  Drive.  Channahon,  IL  60410. 
Representative:  Jack  Riley  (Same 


address  as  applicant.),  (815)  729-380Q. 
Transporting  general  commodities 
(except  household  goods  and 
commodities  in  bulk),  between  Blanche 
and  Blue  Pond,  AL,  Cartago.  Coso. 
Inyokem,  Little  Lake,  Lone  Pine. 
Olancha,  Pencilwood,  and  Swanston. 
CA.  Dundee.  Lake  Hamilton,  and 
Waverly,  FL.  Chelsea  and  Menlo.  GA. 
Corral  and  Hill  City.  ID,  Addison,  Grand 
Tower.  Mooseheari  and  Sand  Ridge.  IL, 
LaOtto,  IN,  Orange  City.  LA.  Viola  and 
Wier.  KB,  Benton  and  Hardin.  KY. 
Amesbury  and  Salisbury.  MA,  Alden. 
Bellaire,  Bendon.  Central  Lake.  Chief 
Lake.  Ellsworth.  Interlochen.  Kaleva. 
Norwalk.  and  Rapid  Qty.  MI.  Key  West. 
MN.  Fairfax  and  Tarkio.  MO.  Huntley 
and  Ragan,  NE.  Pactolus.  Stokes,  and 
Whichard.  NC.  Dunseith.  ND.  Ehrhardt 
and  Lodge.  SC.  and  Ralston  and  Terrell, 
TN,  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S. 

Note. — The  purpose  of  this  application  is  to 
substitute  motor  carrier  service  for 
completely  abandoned  rail  service. 
Agatha  L  Mergenovich, 
Secretary. 

|FR  Doc.  S2-12BB6  Piled  5-12-82:  8:45  am) 
BIUJNOCOD6  703»-«1-M 


Motor  Carriers;  Permanent  Auttiority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  110a251.  Special 
Rule  251  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 1980,  at  45  FR  80109. 

Persons  wishmg  to  oppose  and 
application  must  follow  the  rules  under 
49  CFR  110.252.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operafions,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each' 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operation^  and 
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that  it  is  fit  wQling,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV. 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication,  (or,  if  the 
apphcation  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliace  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met.  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  nmay  duplicate  and  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  (o  the 
Ombudsman's  Office.  (202)  275-7328. 

Volume  No.  OPl-82 

Decided:  May  3. 1982. 
'    By  the  Commission,  Review  Board  No.  1. 
Members  of  Parker,  Chandler,  and  Fortier. 

MC  3581  (Sub-35),  filed  April  29. 1982. 
Applioant:  THE  MOTOR  CONVOY. 
INC.,  Suite  107,  21755  Parklake  Drive. 
N.E..  Atlanta.  GA  30345.  Representative: 
Paul  M.  DanielL  Suite  1200,  Atlanta  Gas 
Light  Tower.  235  Peachtree  St..  N.E., 
Atlanta.  GA  30303  (404)  522-2322. 
Transportating  motor  vehicles,  between 
points  in  the  U.S.  (except  AK  and  HI), 
under  continuing  contract(8)  with  Volvo 
of  America  Corporation,  or  Rockleigh, 
NJ, 

MC  41951  (Sub-55).  filed  April  27. 
1982.  Applicant:  WHEATLEY 
TRUCKING.  INC..  P.O.  Box  458. 


Cambridge,  MD  21613.  Representative: 
Daniel  B.  Johnson.  4304  East- West 
Highway,  Bethesda,  MD  20614,  (301) 
654-2240.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
grocery  stores  and  food  business 
houses,  between  those  points  in  the  U.S. 
in  and  east  of  ND.  SO.  NE,  KS,  OK,  AND 
TX. 

MC  68100  (Sub-50).  filed  April  29. 
1982.  Applicant  D.  P.  BONHAM 
TRANSFER,  INC..  P.O.  Drawer  G. 
Bartlesville.  OK.  Representative:  Larry 
E.  Gregg.  641  Harrison  St..  P.O.  Box  1979. 
Topeka,  KS  66601.  (913)-234-0565. 
Transporting  Mecer  commodities, 
between  points  in  AL,  CO,  LA.  MS.  NM, 
OK.  and  TX,  on  the  one  hand.  and.  on 
the  other,  points  in  AL,  LA,  and  MS. 

MC  108460.  filed  April  27, 1982. 
Applicant  PETROLEUM  CARRIERS 
COMPANY.  P.O.  Box  762,  Sioux  Falls, 
SD  57101.  Representative:  Gary 
Mundhenke  (same  address  as 
applicant).  (605)  336-1980.  Transporting 
commodities  in  bulk,  between  points  in 
ND.  SD,  NE,  LV  MN,  MO,  KS,  WI,  WY. 
CO.  MT.  IL.  IN,  OK.  AR.  OH.  TX,  LA. 
andNM. 

MC  135861  (Sub-103)  (RepublicaUon). 
filed  March  18, 1982.  previously  noticed 
in  the  Federal  Register  issue  of  April  8. 
1982.  Applicant:  USA  MOTOR  UNES. 
INC..  P.O.  Box  4550.  Fort  Worth.  TX 
76106.  Representative:  Billy  R.  Reid,  1721 
Cari  St..  Fort  Worth,  TX  76103.  (817) 
332-47ia  Transporting  genera/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Tarkett.  Inc., 
of  Parsippany.  NJ.  Anatec  Image.  Inc., 
and  Ozalid  Corporation,  both  of 
Binghampton,  NY. 

Note. — ^The  purpose  of  this  republication  is 
to  indicate  the  correct  contracting  shipper  as 
Ozalid  Corporation  in  lieu  of  Azalid 
Corporation. 

MC  149581  (Sub-3).  filed  April  29. 
1982.  Applicant:  LUJO  TRUCKING  CO., 
INC..  121  Braley  Rd..  East  Freetown,  MA 
02717.  Representative:  Wesley  S. 
Chused.  15  Court  Square.  Boston,  MA 
02108,  (617)-742-3530.  Transporting  (1) 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
CT.  MA,  and  RL  on  the  one  hand.  and. 
on  the  other,  points  in  the  U.S.  (except 
AK  and  HI);  and  (2)  textile  mill 
products,  between  points  in  NY  and  NC. 
on  the  one  hand,  and.  on  the  other, 
points  in  AL,  GA,  MS.  SC  and  TN. 

MC  151641  (Sub-5),  filed  April  12, 
1982.  Applicant:  WILUAM  E.  JOHNSON 
d.b.a.  WILLL\M  E.  JOHNSON 
TRUCKING  CO..  11211  Sherman 


Avenue.  Dallas.  TX  7522a 
Representative:  D.  Paul  Stafford.  P.O. 
Box  45538.  Dallas,  TX  75245,  (214)  358- 
3341.  Transporting  such  commodities  as 
are  dealt  in  or  used  by  grocery  stores 
and  food  business  houses,  and 
department  and  variety  stores,  between 
poinU  in  TX,  OK,  AR.  KS.  NM,  CO,  CA. 
AZ.andUT. 

MC  154501.  filed  April  29. 1982. 
Applicant  DREWS  BROS.  SHAVING  ft 
SAWDUST  CO..  2014  W.  Hubbard  St. 
Chicago.  IL  60612.  Representative: 
Donald  S.  Mullins.  1033  Graceland  Ave. 
Des  Plaines.  IL  60016.  (312}-29&-1094 
Transporting  lumber  and  wood 
products,  between  points  in  Marinette 
County.  WL  on  the  one  hand,  and,  on 
the  other,  points  in  IL.  IN.  lA.  KY.  MI. 
MO.  and  OR 

MC  156510  (Sub-1).  filed  April  29. 
1982.  Applicant  J  LINE.  INC.  Gibson 
Hill  Rd..  P.O.  Box  21.  Greene.  RI 02827. 
Representative:  Charles  E.  Werchadlo, 
(same  address  as  applicant).  (401}-397- 
5037.  Transporting  ^/lera/  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  CT,  MA.  and 
RI. 

MC  156900  (Sub-1),  filed  April  26. 
1982.  AppUcant:  ARCADIA 
TRANSPORTATION  COMPANY.  350 
Madison  Street  Arcadia.  WI  54612. 
Representative:  Edward  H.  Instenes. 
128  Vs  Plaza  East  Winona.  MN  55987. 
Transporting  pulp,  paper  and  related 
products,  and  waste  or  scrape  materials 
not  identified  by  industry  producing, 
between  points  in  McCurtain  County. 
OK,  on  the  one  hand,  and,  on  the  other, 
points  in  Linn  County,  lA. 

MC  158381  (Sub-4).  filed  April  29. 
1982.  Applicant  YELLOW  LAKE.  INC. 
PO  Box  1364.  Aubumdale,  FL  33823. 
Representative:  Elbert  Brown.  Jr.,  P.O. 
Box  1378,  Altamonte  Springs.  FL  32701- 
1378.  (305)  869-5936.  Transporting  such 
commodities  as  are  dealt  in  or  used  in 
the  manufacture,  distribution  and 
installation  of  air  filtration  products, 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(8) 
with  Precisionaire,  Inc..  of  St 
Petersburg.  FL. 

MC  16155a  filed  April  16. 1982. 
Applicant  CAPREN  PROPERTIES.  INC. 
d.b.a.  RICHARD  TOURS.  809  ConMiada 
Lee's  Summit  MO  64063. 
Representative:  Richard  E.  Nieweg. 
(Same  address  as  applicant).  (816)  524- 
3962.  As  a  broker  at  Lee's  Summit  MO, 
in  arranging  for  the  transportation  of 
passengers  and  their  baggage,  in  the 
same  vehicle  with  passengers,  between 
Kansas  City.  MO,  and  points  in  Jackson 
County.  MO,  and  Joimson  County,  KS, 
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on  the  one  hand,  and.  on  the  other, 
points  in  the  U.S.  (including  AK  and  HI). 

MC 161691.  filed  April  27. 1982. 
Applicant:  HANNAH  TOURS.  INC.  852 
Meade.  PO  Box  131.  West  Point.  MS 
39773.  Representative:  Charlie  M. 
Hannah.  (Same  address  as  applicant). 
(601 J  494-5038.  Transporting  posse/^gers 
and  their  baggage,  in  the  same  vehicle 
with  passengers,  in  charter  operations, 
between  points  in  MS,  on  the  one  hand, 
and.  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

MC  161731,  filed  April  29. 1982. 
Applicant:  ANTHONY  M.  BRIDA.  R.D. 
#1.  Box  415.  Glassboro.  NJ  08028. 
Representative:  Anthony  M.  Brida, 
(same  address  as  applicant),  (e09)-881- 
1700.  Transporting  forklifts,  between 
points  in  the  U.S..  under  continuing 
contract(8)  with  T.C.M.  America,  Inc.,  of 
Bridgeport,  NJ. 

Volume  No.  OP1-D4 

Decided:  May  6, 1982. 

By  the  Commission,  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 
(Member  Fortier  not  participating  in  part) 

MC  16050  (Sub-6),  filed  April  21, 1982. 
Applicant:  A  &  P  SUPER  MOVERS  & 
STORAGE,  INC.,  25-56  31  St.,  Astoria, 
NY  11102.  Representative:  Thomas  D. 
McCort,  (same  address  as  applicant), 
(212)  726-6222.  Transporting  household 
goods  and  furniture  and  fixtures, 
between  points  in  the  U.S. 

MC  123980  (Sub-9),  filed  April  30, 
1982.  Applicant:  MANDUS  R.  OLSON. 
2148  Bunker  Lake  Boulevard  N.W.. 
Anoka,  MN  55303.  Representative: 
James  E.  Ballenthin,^  630  Osbom  Bldg., 
St.  Paul,  MN  55102,  (612)  227-7731. 
Transporting  metal  products,  leather 
and  leather  products,  rubber  and  plastic 
products,  and  pulp,  paper  and  related 
products,  between  points  in  the  U.S. 
(except  AK  and  HI). 

MC  136071  (Sub-3).  filed  May  3, 1982. 
Applicant:  KISSNER  TRANSPORT, 
LTD.,  529 12th  Ave.  East.  Regina, 
Saskatchewan.  CN  S4P  3A1. 
Representative:  William  L  Libby.  5200 
Willson  Rd..  Suite  307,  Edina,  MN  55424, 
(812)-927-«855.  Transporting /ertf//zera, 
between  ports  of  entry  on  the 
international  boundry  line  between  the 
U.S.  and  Canada  in  MT,  ND  and  MN,  on 
the  one  hand,  and,  on  the  other,  points 
in  MT,  MN,  ND,  SD,  lA,  NE  and  WI. 

MC  139741  (Sub-3),  filed  April  29, 
1962.  Applicant:  D  &  D  DISPOSAL 
SERVICES  LIMITED,  Spring  Creek  Road 
&  Thompson  Ave..  Smithville.  Ontario, 
Canada  LOR  2A0.  Representative: 
William  J.  Hirsch,  1125  Convention 
Tower,  43  Court  St.,  Buffalo,  NY  14202. 
(716)  853-0200,  Transporting  hazardous 


materials,  between  points  in  the  U.S., 
under  continuing  contract(s)  with 
Chemical  Waste  Management  Limited, 
of  Smithville,  Ontario,  Canada. 

MC  144630  (Sub-67),  filed  April  30. 
1982.  Applicant:  STOOPS  EXPRESS, 
INC.,  P.O.  Box  287.  Anderson.  IN  46015. 
Representative:  Donald  W.  Smith.  P.O. 
Box  40248.  Indianapolis.  IN  46240.  (317)- 
846-6655.  Transporting  automobile  parts 
and  equipment,  between  points  in  die 
U.S..  under  continuing  contract(8)  with 
General  Motors  Corporation,  of  Troy, 
MI. 

MC  145481  {Sub-37),  filed  April  30, 
1982.  Applicant:  HOOSIER 
TRANSPORTATION  SYSTEM,  INC.,  501 
Sam  Ralston  Road,  Lebanon,  IN  46052. 
Representative:  John  T.  Wirth,  717 17th 
St.,  Suite  2600,  Denver.  CO  80202,  (303) 
892-6700.  Transporting  pulp,  paper  and 
related  products,  plastic  products,  and 
metal  products,  between  the  facilities 
used  by  Continental  Forest  Industries, 
Ina,  at  points  in  the  U.S.  (except  AK  and 
HI),  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  148560  (Sub-9),  filed  April  29, 
1982.  Applicant:  GOLD  STAR,  INC.,  130 
Davidson  Ave.,  Somerset,  NJ  08873. 
Representative:  A.  David  Millner,  7 
Becker  Farm  Road,  P.O.  Box  Y, 
Roseland.  NJ  07068,  (201)  992-2200. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(8)  with  Hettinger  West,  Inc.,  of 
Denver,  CO. 

MC  151060  (Sub-3),  filed  April  30, 
1982.  Applicant:  DIEHL  LUMBER 
TRANSPORTATION  CO.,  1885  S.  900 
W.,  Salt  Lake  City,  UT  84104. 
Representative:  Irene  Warr.  311  S.  State 
St.  Ste.  280,  Salt  Lake  City.  UT  84111. 
(801)  531-1300.  Transporting  mobile 
homes,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(8)  with  Interstate  Homes,  Inc.. 
of  North  Salt  Lake,  UT. 

MC  152730  (Sub-17).  filed  April  30, 
1982.  Applicant:  DEPENDABLE 
TRANSIT,  INC..  P.O.  Box  21,  Hartford 
City,  IN.  Representatiye:  Donald  W. 
Smith.  P.O.  Box  40248,  Indianapolis,  IN 
46240,  (317)  846-6655.  Transporting 
plastic  articles,  between  the  facilities  of 
Amoco  Container  Company,  at  points  in 
the  U.S.  (except  AK  and  HH),  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI). 

MC  159610  (Sub-1),  filed  April  30, 
1982.  Applicant  C.  W.  BOONE  d.b.a.  T. 
WOLF  CO..  Route  3,  Dallas.  GA  30132. 
Representative:  J.  L  Fant.  P.O.  Box  577, 
Jonesboro,  GA  30237.  (404)  477-1525. 


Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  coomiodities  in 
bulk),  between  points  in  the  U.S..  under 
continuing  contract(s)  with  Fortune 
Manufacturing  Corp..  of  Paramount,  CA. 

MC  160741.  filed  April  30, 1982. 
AppUcant:  ASA  FREIGHT  SYSTEMS. 
INC..  45  West  6th  St.,  Oshkosh,  WI 
54901.  Representative:  Michael  J. 
Wyngaard.  150  East  Oilman  St.. 
Madison,  WI  53703,  (608)  256-7444. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods),  between  Chicago,  IL, 
Milwaukee,  WI.  and  points  in  Brown, 
Calumet,  Dodge,  Fond  du  Lac,  Green 
Lake.  Marinette.  Oconto.  Outagamie. 
Washington,  Waupaca,  Waushara,  and 
Winnebago  Counties,  WI. 

MC  160790.  filed  April  30. 1982. 
Applicant:  C  4  M  EXPRESS,  INC.,  766 
W.  Broadway,  Gardner,  MA. 
Representative:  James  F.  Martin,  Jr.,  8 
W.  Morse  Road,  Bellingham,  MA  02019, 
(617)  966-2003.  Transporting  ge;7e/io/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(8)  with  Mead  Corp..  Inc.,  Mead 
Containers  Div.,  of  Garciner.  MA. 

MC  160820,  filed  May  3, 1982. 
Applicant-  C.  D.  HAUGEN,  Route  #7, 
Box  356.  Bemidji,  MN  56601. 
Representative:  Kip  B.  H.  Erickson,  15 
Broadway,  Suite  502.  Fargo.  ND  58102. 
(701)-235-4487.  Transporting  lumber  and 
wood  products,  between  points  in  MN, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  161170  (Sub-2).  filed  April  30, 
1982.  Applicant:  TRAFCON  SERVICES. 
INC.,  2310  Orange  Ave.,  N.E.,  Roanoke, 
VA  24012.  Representative:  Robert  G. 
Parks,  20  Walnut  St.  Suite  101. 
Wellesley  Hills.  MA  02181.  (617)  235- 
5571.  Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(s)  with  Grossman's  Division  of 
Evans  Products,  of  Braintree,  MA. 

MC  161430  (B),  filed  April  8, 1982. 
Applicant:  JAMES  STEPHEN  KEMP, 
d.b.a.  JSK  TRUCKING,  301  3rd  St., 
Ballinger,  TX  76821.  Representative: 
Elliott  J.  Kemp,  (same  address  as 
applicant)  (915)  365-3489.  Transporting 
(1)  textile  mill  products,  under 
continuing  contract(s)  with  Kent 
Manufacturing  Co.;  (2)  building 
materials  and  metal  products,  under 
continuing  contract(s)  with  Mueller 
Supply  Co.;  and  (3)  wool  and  mohair. 
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under  continuing  contract(8)  with 
Ballinger  Wool  and  Mohair,  all  of 
Ballinger.  TX,  between  points  in  the  U.S. 
(except  AK  and  HI). 

MC  161591,  filed  April  28. 1982. 
Applicant:  WILLIAM  B.  AKERS.  d.b.a. 
B.A.  HAULING,  653  Ramada  Road. 
Vinton,  VA  24179.  Representative: 
Terrell  C  Qark.  P.O.  Box  25. 
Stanleytown.  VA  24168.  (703)  629-2818. 
Transporting  chemicals  and  related 
products  and  machinery,  between 
Roanoke,  VA,  and  points  in  Roanoke 
County,  VA,  on  the  one  hand,  and.  on 
the  other,  points  in  AL.  IL.  IN.  KY.  OH. 
PA,  TN.  VA,  and  WV. 

MC  161860.  filed  April  26. 1982. 
Applicant  DiRENZO  &  SONS 
COMPANY.  56  Rochester  St.. 
Westbrook,  ME  04092.  Representative: 
Medio  OiRenzo.  (same  address  as 
applicant).  (207)  854-5562.  Transporting 
(1)  machinery,  and  (2)  machinery  and 
aerial  work  platforms,  between  points 
in  Cumberland  County.  ME,  on  the  one 
hand,  and,  on  the  other,  points  in  CT.  RI, 
MA,  NH,  and  VT.  under  continuing 
contract(s)  in  (1)  above  with  Aerial  Lifts 
of  N.E..  Inc..  of  Portland.  ME.  and  Metco, 
of  South  Portland,  ME,  and  in  (2)  above 
with  C.  R.  Wood  Corp..  of  Westbrook, 
ME. 

MC  16175a  filed  April  30, 1982. 
Applicant:  DUPONT  TRUCKING.  INC.. 
624  South  Roberts  St.  Quincy,  FL  32351. 
Representative:  Ndtaniel  Dupont,  (same 
address  as  applicant),  (904)-627-7283. 
Transporting  clay,  between  points  in 
Grady  and  Thomas  Counties,  GA,  on  the 
one  hand,  and,  on  the  other,  points  in 
Gadsden  County,  PL,  imder  continuing' 
contract(s)  with  Floridin  Company,  of 
Quincy,  FL 

MC  1B1770.  filed  April  30. 1982. 
Applicant:  THE  TRAVEL  MARKET, 
INC.,  6660  Doubletree  Ave.,  Columbus, 
OH  43229.  Representative:  Richard  H. 
Brandon.  220  W.  Bridge  St..  P.O.  Box  97. 
Dublia  OH  43017.  As  a  broker  at 
Columbus,  OH,  in  arranging  for  the 
transportation  of  passengers  and  their 
baggage  in  the  same  vehicle  with 
passengers,  between  points  in  the  U.S. 

Volume.  No.  OP5-102 

DecidedMay  5, 1SB2. 
By  the  Commission,  Review  Board  No.  3, 
Members  Krock,  Joyce,  and  DowelL 

MC  43269  (Sub-76),  filed  April  23. 
1982.  Applicant:  WELLS  CARGO.  INC.. 
P.O.  Box  1511.  Reno.  NV  89505. 
Representative:  Royal  F.  Miller,  (Same 
address  as  applicant),  (702)  329-0061. 
Transporting  chemicals  and  related 
products  between  points  in  Elko  Coimty, 
NV,  on  the  one  hand,  and.  on  the  other, 
points  in  Valley.  Lemhi,  and  Custer 


Counties.  ID.  and  Deer  Lodge,  Madison, 
and  Mineral  Counties,  MT. 

MC  48958  (Sub-229),  filed  April  28. 
1982.  Applicant  ILLINOIS-CALIFORNIA 
EXPRESS.  INC  510  East  51st  Ave., 
Denver,  CO  eOZlR.  Representative: 
Morris  G.  Cobb.  P.O.  Box  9050,  Amarillo. 
TX  79189.  (806)  374-^1641.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  end 
conunodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  GTE,  of  San 
Carlos.  CA. 

MC  79658  (Sub-18).  filed  April  23, 
1982.  Applicant:  ATLAS  VAN  LINES, 
INC,  1212  St  George  Rd.,  P.O.  Box  509, 
Evansville.  IN  47711.  Representative: 
Robert  C  Mills,  (Same  address  as 
applicant).  (812)  424-2222.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives  and  commodities  in 
bulk],  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(s)  with  Cubic  Corporation,  of 
San  Diego.  CA. 

MC  112989  (Sub-159).  filed  April  27. 
1982.  Applicant  WEST  COAST  TRUCK 
LINES,  INC  8547  Hwy.  99  So.,  Eugene. 
OR  97405.  Representative:  John  T. 
Morgans,  (Same  address  as  appUcant). 
(503)  747-1283.  Transporting /o<x/ mjrf 
related  products  between  San 
Francisco.  CA.  and  points  in  Maricopa 
County.  AZ.  and  Weber  County.  UT.  on 
the  one  hand,  and.  on  the  other,  points 
in  AZ.  CA.  CO.  ID.  MT.  NV.  NH  OR, 
UT.  WA,  and  WY. 

MC  121608  (Sub-6).  filed  April  28, 
1982.  Applicant  ACME  DELIVERY 
SERVICE,  INC.,  4250  Oneida  St..  Denver, 
CO  80216.  Representative:  Joseph  F. 
Nigro,  1600  Lincohi  Center.  1660  Lincoln 
St.  Denver.  CO  80284.  (303)  861-4028. 
Transporting  duplicating  equipment, 
between  points  in  the  U.S..  imder 
continuing  contract(s)  with  Xerox 
Corporation  of  Stamford,  CT. 

MC  138388  (Sab-14).  filed  April  28, 
1982.  Applicant  CHESTER  CAINE.  JR.. 
d.b.a.  CAINE  TRANSFER.  Box  376, 
Lowell,  WI  53557.  Representative:  James 
A.  Spiegel  Olde  Town  Office  Bldg..  6333 
Odana  Rd..  Madison,  Wl  53719  608-273- 
1003.  Transporting  meat  and 
packinghouseT products,  between  points 
in  Jefferson  County,  WL  on  the  one 
hand,  and,  on  the  other,  points  in  IL,  IN, 
L\.  ME,  MI,  MN,  MO,  NE,  NR  NY,  ND, 
OH,  PA,  SD.  and  VT. 

MC  145359  (Sub-43),  filed  April  19, 
1982.  Applicant  THERMO 
TRANSPORT,  INC  P.O.  Box  41587, 
Indianapolis,  IN  46241.  Representative: 
Donald  W.  Smith,  P.O.  Box  40248. 
Indianapolis.  IN  46240.  317-864-6655. 
Transporting  general  commodities 


(except  classes  A  and  B  explosives. 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (expect 
AK  and  HI),  under  continuing 
contract(s)  with  United  Technologies, 
Inc.,  Essex  Group  of  Fort  Wayne,  IN. 

MC  145679  (Sub-24),  filed  April  2& 
1982.  Applicant  A  &  A  TRANSPORT.    . 
INC.,  P.  O.  Box  569,  Pahner,  MA  01069. 
Representative:  Arlyn  L  Westergren. 
Suite  201,  9202  W.  Dodge  Rd^  Omaha. 
NE  68114.  (402)  397-7033.  Transporting 
food  and  related  products,  hetween 
points  in  San  Bernardino  and  San  Mateo 
Counties.  CA.  Lenoir  County,  NC.  Morris 
County.  N].  and  Kent  County.  RL  on  die 
one  hand.  and.  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

MC  146298  (Sub-5),  filed  April  27. 
1982.  Appbcant:  KESS 
TRANSPORTATION,  INC  Box  5091. 
Cincinnati,  OH  45205.  Representative: 
Eric  Meierhoefer,  Suite  1000, 1029 
Vermont  Ave.  N.W.,  Washington.  DC 

20005,  202-347-9332.  Transporting  (1) 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
Hamilton.  Butler.  Wfuren.  and  Clermont 
Counties,  OH,  Dearborn  County,  IN.  and 
Boone,  Canq>bell  and  Kenton  Coimties, 
KY,  on  the  one  hand,  and.  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI), 
and  (2)  air  conditioning  and  heating 
equipment,  between  point»  in  Effingham 
County,  IL,  Middlesex  County,  N],  and 
Frederick  County.  MD.  on  the  one  hand, 
and,  on  the  other,  points  in  the  VS. 
(except  AK  and  HI). 

MC  150878  (Sub-3).  filed  April  27. 
1982.  Applicant  DON  FRAME 
TRUCKING.  DMC  5485  Route  5. 
Fredonia.  NY  14063.  Representative:  B. 
Stephen  Heisley,  1919  Pennsylvania 
Ave.,  NW,  Suite  50a  Washington,  DC 

20006.  202-828-5015.  Transporting  dry 
commodities  in  bulk,  between  points  in 
Niagara,  Erie,  Chautauqua,  and 
Chattaraugus  Counties,  NY,  and 
Warren.  Crawford.  McKean.  Erie  and 
Elk  Counties.  PA. 

MC  155078  (Sub-1).  filed  April  2B. 
1982.  Applicant  WILLIAM  E.  JONEa 
d.b.a.  RAWHIDE  EXPRESS.  INC  P.O. 
Box  9112,  Albuquerque,  NM  87119. 
Representative:  Joseph  Rocca,  3110 
Monte  Vista  NE,  Albuquerque.  NM 
87106,  (505)  286-5533.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bidk).  between 
Albuquerque.  NM,  on  the  one  hand,  and. 
on  the  other,  those  points  in  NM  on  and 
north  of  Interstate  Hwy  4a 

MC  155400  (SUb-2),  filed  April  28, 
1982.  Applicant  MICHALETZ 
TRUCKING,  INC  3302  Park  Dr.. 
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Owatonna,  MN  55060.  Representative: 
Stanley  C.  Olsen.  Jr.,  5200  Wilson  Rd., 
Ste.  307,  Edina,  MN  55424,  (612)  927- 
,  8855.  Transporting  malt  beverages, 
between  points  in  Shelby  County,  TN, 
on  the  one  hand,  and,  on  the  other, 
points  in  IL  and  WI. 

MC 156088  (Sub-3),  Med  April  26, 
1982.  Applicant:  R  &  S  TRUCK 
LEASING,  INC.,  1651  Walker  Rd., 
Muskegon,  MI  49442.  Representative:  D. 
Richard  Black,  Jr.,  285  James  St.,  P.O. 
Box  638C.  Holland,  MI  49423;  (616]  399- 
3400.  Transporting  rubber  bands 
between  Alliance,  OH  on  the  one  hand, 
and.  on  the  other,  points  in  AZ,  NV,  CA, 
NY,  IL.  NJ,  FL.  KS,  TX,  PA.  VA.  MA, 
WV,  MI.  and  NR 

MC  158288  (Sub-l),  filed  April  26. 
1982.  Applicant:  MONTANA 
CONSULTANTS,  INC.,  d.b.a. 
TOMAHAWK  TRANSPORTATION, 
INC.,  5400  Laurel  Rd.,  Billings,  MT  59101. 
Representative:  David  A.  Sutherland, 
1150  Connecticut  Ave.,  N.W.,  Suite  400, 
Washington,  DC  20036,  (202)  452-6800. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.  under 
continuing  contract(8)  with  PennzoH 
Products  Company  a  division  of 
Pennzoil  Company  of  Houston,  TX. 

MC  158288  (Sub-2),  filed  April  28, 
1982.  Applicant:  MONTANA 
CONSULTANTS,  INC.,  d.b.a. 
TOMAHAWK  TRANSPORTATION. 
INC.,  5400  Laurel  Rd.,  Billings,  MT  59101. 
Representative:  David  A.  Sutherland. 
1150  Connecticut  Ave..  NW.  Ste.  400, 
Washington,  DC  20036,  (202)  452-6800. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives,  and 
household  goods),  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
The  Dow  Chemical  Company  and  its 
wholly  owned  subsidiary,  Dowell,  Inc. 
Western  Area.  Pittsburg.  CA. 

MC  159308  (Sub-l).  filed  April  27, 
1982.  Applicant:  G.  RADEN  &  SONS, 
INC..  18289  Olympic  Avenue  S..  Seattle, 
WA  98188.  Representative:  Henry  C. 
Winters.  12600  S.E.  38th  St..  Ste.  JOO. 
Bellevue.  WA  98006,  (206)  644-2100. 
Transporting  glass  containers  and 
accessories  therefor,  between  points  in 
King  County.  WA,  on  the  one  hand,  and. 
on  the  other,  points  in  CA. 

MC  159519,  filed  April  27, 1982. 
Applicant:  R.W.  JOYCE  TRUCKING 
COMPANY,  INC..  P.O.  Box  1201,  237 
Starlite  Rd.,  Mt.  Airy.  NC  27030. 
Representative:  Eric  Meierhoefer.  Suite 
1000, 1029  Vermont  Ave.,  NW, 
Washington,  DC  20005,  202-347-9332. 
Transporting  chemicals  and  related 
products  (except  in  bulk),  between 
points  in  Surry  County,  NC  on  the  one 


hand,  and,  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI). 

MC  161268.  filed  April  26, 1982. 
Applicant  LLOYD  DAIBER,  d.b.a. 
LLOYD  DAIMR  TRUCKING,  2226 
Caldwell  Rd.,  Bucyrus,  OH  44820. 
Representative:  Jerry  B.  Sellman,  50 
West  Broad  St.,  Columbus.  OH  43215 
(614)  464-4103.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers,  processors,  or 
distributors  of  crushed  glass,  recycled 
aluminum,  and  recycled  paper,  between 
points  in  Marion  County,  OH,  on  the  one 
hand,  and,  on  the  other,  points  in  IL,  IN. 
andWV. 

MC  161368,  filed  April  27, 1982. 
Applicant:  CAPCO  TRANSPORT,  HMC. 
1100  W.  Industrial  Rd.,  Cedar  City.  UT 
84720.  Representative:  Dalid  R. 
Altshuler,  2029  Century  Park  East,  Suite 
1700,  Los  Angeles,  CA  90067  (213)  552- 
2010.  TranaportiDg  petroleum  products 
(1)  between  points  in  Iron  County,  UT 
on  the  one  hand,  and,  on  the  other, 
points  in  AZ,  CA.  NV,  and  NM.  and  (2) 
between  points  in  Coconino  County.  AZ, 
on  the  one  hand,  and,  on  the  other, 
points  in  Iron  County,  UT.  under 
continuing  contract(8)  with  CAPCO 
Petroleum.  Inc.,  of  Cedar  City,  UT. 

MC  161649.  filed  April  23, 1982. 
Applicant:  SISBRO.  INC.,  P.O.  Box  3765. 
Quincy.  IL  62301.  Representative:  Robert 
T.  Lawley,  300  Reisch  Bldg.,  Springfield, 
IL  62701  (217)  544-5468.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
conunodities  in  bulk),  between  points  in 
IL,  DNI,  L\.  MO,  and  WI,  on  the  one  hand, 
and,  on  the  other,  points  in  AR,  IL,  IN, 
lA,  KS,  KY,  ML  MN,  MO,  OH,  TN.  and 
WI. 

MC  161658.  filed  April  26, 1982. 
Applicant:  KARRIERS,  INC.,  Route  1, 
Box  143,  P.O.  Box  5157.  Grand  Forks.  ND 
58201.  Representative:  Thomas  J.  Van 
Osdel,  15  Broadway,  Suite  502,  Fargo. 
ND  58102  (701)  235-4487.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
Becker,  Beltrami,  Big  Stone,  Cass,  Clay, 
Clearwater,  Douglas,  Grant,  Hublaard, 
Kittson,  Lake  of  the  Woods,  Mahnomen, 
Marshall,  Norman.  Ottertail,  Pennington, 
Polk,  Pope,  Red  Lake,  Roseau,  Stevens, 
Todd,  Traverse,  Wadena  and  Wilkin 
Counties,  MN,  and  points  in  ND,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

MC  161660,  filed  April  26. 1982. 
Applicant:  DDOE  DRAYAGE  SERVICE, 
INC.,  680  Industrial  Parkway.  Saraland. 
AL  36571.  Representative:  George  M. 
Boles,  727  Frank  Nelson  Bldg.. 
Birmingham.  AL  35203  (205)  251-5223. 
Transporting  (1)  pulp,  paper  and  related 


products,  and  {2)  food  and  related 
products,  between  points  in  AL,  GA.  PL. 
LA.  MS.  and  TN. 

MC  161689.  filed  April  27. 1982. 
Applicant  JERRY  BIBBS  TRUCKING. 
1432  Behnont.  Toledo.  Ohio  43602. 
Representative:  Jerry  Bibbs  (same 
address  as  applicant).  (1-419)  243-7715. 
Transporting  (1)  scrap  metal,  and  (2) 
metal  products,  between  points  in  OH. 
IN.  and  MI.  on  the  one  hand,  and.  on  the 
other,  points  in  the  U.S.,  under 
continuing  contract(s)  with  Magnimet 
Corp.,  of  Toledo.  OH.,  and  North  Star 
Steel  of  Monroe,  MI. 

MC  161688.  filed  April  27. 1982. 
Applicant  WILSON  AND  HAMILTON. 
INC..  12  Main  St.,  Zanesville.  OH  43701. 
Representative:  Earl  N.  Merwin,  85  East 
Gay  St,  Columbus.  OH  43215,  614-224- 
3161.  Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  OH. 

MC  161708.  filed  April  28. 1982. 
Applicant  JUTTA  UNIVERSAL 
SYSTEMS.  INC..  Crystal  Brook" 
Professional  Bldg..  State  Highway  35, 
Eatontown,  NJ  07724.  Representative: 
Robert  B.  Pepper,  168  Woodbridge  Ave^ 
Highland  Park.  NJ  08904.  (201)  572-5551. 
Transporting  (1)  charcoal,  chemicals, 
logs,  and  rock  salt,  under  continuing 
contract(s)  with  New  Jersey  Charcoal 
Co..  of  Fairfield.  NJ.  and  [2]  food  and 
related  products,  under  continuing 
contract(s)  with  Drake  Bakeries.  Div. 
Borden.  Inc.,  of  East  Brunswick,  NJ.. 
S.  B.  Thomas.  Inc..  of  Totowa.  NJ.  and 
Metroplex  Distributors  of  Edison.  NJ. 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  161718.  filed  April  27. 1982. 
Applicant:  LAMBERT  TOURS.  INC. 
P.O.  Box  79647.  Houston.  TX  77279. 
Representative:  Betty  R.  Lambert  (same 
address  as  applicant),  (713)  461-2055.  To 
operate  as  a  broker  at  Houston,  TX. 
arranging  for  the  transportation  of 
passengers  and  their  baggage,  in  the 
same  vehicle  with  passengers,  in  special 
and  charter  operations,  beginning  and 
ending  at  Houston,  TX,  and  extending  to 
points  in  the  U.S.  (except  AK  and  HI). 

Agatha  L  Mergenovich. 

Secretary. 

(FR  Doc  aZ-12SS7  niad  »-12-B2;  8:45  ami 
MLUNQ  COOe  7038-01-M 


Motor  Canter  Permanent  Authority 
Decisions;  Decision-Notice 

Correction 

In  FR  Doc.  82-9315,  published  at  page 
14970.  on  Wednesday.  April  7. 1982.  on 
page  14974.  in  the  first  column,  in  the 
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first  paragraph  "MC 154772  (Sub-1)".  in 
the  twenty-ninth  line  "WL  ND"  should 
be  corrected  to  read  "WI.  lA.  ND". 

BHJJNa  COM  1S06-01-II 

[Hnanc*  Docket  Na  29923,  etc] 

Acquisition  of  a  Rail  Line  of  Cliicago, 
Rode  island  and  Pacific  Co^  at  al; 
Notice  of  Applications  to  Purchase 
RaHUne 

AOENCv:  Interstate  Commerce 

Commission. 

ACTION:  Proceedings  shceduled. 

summary:  The  Commission  is 
considerting  applications  involving  the 
purchase  of  630  miles  of  line  owned  by 
the  Chicago,  Rock  Island  and  Pacific 
Railroad  Company,  Debtor  (William  M. 
Gibbons,  Trustee).  The  line  runs  from 
Salina,  KS  to  Dallas,  TX.  Related 
petitions  for  exemption  under  49  U.S.C. 
10505  have  also  been  filed  and  will  be 
considered  along  with  the  purchase 
applications. 

date:  Comments  and  verified 
statements  supporting  or  opposing  the 
proposed  transactions  must  be  received 
at  the  Commission  by  May  19, 1982. 
ADORESSES:  An  original  and  7  copies  of 
all  statememts  shovdd  make  reference  to 
Finance  Docket  No.  29923  and  should  be 
sent  to:  Section  of  Finance,  Room  5414, 
Interstate  Commerce  Conmiission. 
Washington.  D.C.  20423. 
FOR  PimTMER  INFORMATION  CONTACT: 
Louis  B.  Gitomer  (202)  275-7245:  or 
J.  Carol  Brooks  (202)  275-7888 
SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  Finance  Docket  No. 
29923,  acquisition  of  a  rail  line  of  the 
Chicago.  Rock  Island  &  Pacific  Railroad 
Co.,  debtor  (WiUiam  M.  Gibbons, 
trustee) — between  Fort  Worth,  TX  and 
Dallas,  TX;  Finance  Docket  No.  29923 
(Sub-1),  Oklahoma  Kansas  &  Texas 
Railroad  Co. — operate  (Portion) — 
Chicago,  Rock  Island  ft  Pacific  Railroad 
Co.,  debtor  (William  M.  Gibbons, 
trustee]  between  Salina,  KS  and  Dallas. 
TX— Exemption  from  49  U.S.C  10901: 
Finance  Docket  No.  29923  (Sub-2). 
acquisition  of  a  rail  line  of  the  Chicago. 
Rock  Island  ft  Pacific  Railroad  Co.. 
debtor  (Wilham  M.  Gibbons,  trustee) — 
between  Salma.  KS  and  Fort  Worth,  TX: 
Finance  Docket  No.  29923  (Sub-3). 
Misssouri-Kansas-Texas  Railroad  Co. — 
Control — Oklahoma.  Kansas  ft  Texas 
Railroad  Co. — ^Exemption  from  49  U.S.C. 
11343;  Finance  Docket  No.  29923  (Sub-4). 
application  of  Missouri-Kansas-Texas 
Railroad  Co.,  to  issue  securities^ 
Exemption  from  49  U.S.C.  11301. 

These  proceedings  involve  the 
purchase  of  approximately  630  miles  of 


Une  owned  by  the  Chicago,  Rock  Island 
and  Pacific  Riailroad  Company,  Debtor 
(WiUiam  M.  Gobbons,  Trustee]  (Rock 
Island),  between  Salina.  KS  and  Dallas, 
TX.  The  Oklahoma,  Kansas  and  Texas 
.  Rail  Users  Association  (Users 
Association]  the  State  of  Oklahoma,  and 
the  Missouri-Kansas-Texas  Railroad 
Company  (MKT)  have  reached  a 
preliminary  agreement  with  the  Rock 
Island  Trustee  to  purchase  the  involved 
lines.  In  turn,  these  entities  will  enter 
into  agreements  with  the  Oklahoma, 
Kansas  and  Texas  Railroad  Company 
(OKT).  whereby  OKT  will  perform  all 
rail  freight  operations  over  the  entire 
line. 

The  State  of  Oklahoma  will  acquire 
all  portions  of  the  subject  Rock  Island 
line  within  the  State  of  Oklahoma,  for 
$15  million.  These  lines  include:  (1)  The 
HeringtoB-Fort  Worth  line  which 
extends  from  the  Oklahoma-Kansas 
State  line  south  through  Grant  Garfield. 
Kingfisher.  Canadian.  Grady.  Stephens 
and  Jefferson  Counties,  to  the 
Oklahoma-Texas  State  line,  a  distance 
of  223.8  miles;  (2)  the  El  Reno/Oklahoma 
City  line  which  extends  fitim  EI  Reno 
through  Canadian  and  Oklahoma 
Counties  to  Midwest  City,  a  distance  of 
34.9  miles:  and  (3)  the  Lawton  Branch 
line  which  runs  from  Chickasha,  OK  to 
Anadarko.  OK,  and  then  from  milepost 
460.5  to  milepost  537.6  Waurika.  OK.  a 
total  distance  of  95.1  miles.  The  specific 
properties  to  be  acquired  by  MKT  and 
the  Users  Association  are  described 
below. 

In  Finance  Docket  No.  29923  (Sub-No. 
2],  the  Users  Association  (a  non-carrier 
shippers'  association)  proposes  to 
acquire  that  portion  of  the  Rock  Island 
line  which  runs  between  Salina,  KS  and 
the  Kansas-Oklahoma  State  line  and 
from  the  Oklahoma-Texas  State  line  to 
Fort  Worth.  TX.  a  distance  of 
approximately  242  miles.  The  Users 
Association  will  pay  $25  million  for  the 
properties.  It  is  seeking  to  borrow  this 
amount  from  the  Federal  Railroad 
Administration  (FRA)  under  section  505 
of  the  Railroad  Revitalization  and 
Regulatory  Reform  Act  of  1976,  Pub.  L 
No.  94-210  (4R  Act).  After  acquiring  the 
property,  it  will  enter  into  a  lease- 
purchase  or  conditional  sale  agreement 
with  OKT  under  which  OKT  will  have 
the  responsibility  to  operate  the  line  and 
to  repay  the  FRA  loan. 

In  Finance  Docket  No.  29923,  MKT 
proposes  to  acquire  a  perpetual 
exclusive  rail  freight  easement  over 
about  33.9  miles  of  Rock  Island  main 
line  between  Fort  Worth  and  Dallas,  TX. 
It  will  also  purchase  1  mile  of  track 
extending  from  Tower  55  in  Fort  Worth 
to  Dalwor  Junction,  about  0.6  mile  of 
connecting  trackage,  and  all  yard. 


TOFC  and  fi^ight  office  fadUties 
included  in  Cadiz  Yard  and  Mockingbird 
or  New  Yard  in  Dallas,  as  well  as  Rock 
Island's  interest  in  certain  tradcage 
rights  agreements.  The  principal 
interchange  points  would  be  Fort  Worth. 
Great  Southwest  Junction.  Irving,  and 
Dallas.  TX.  MKT  wrall  pay  $15  miUion  for 
these  properties.  To  finance  the 
transaction.  MKT  has  requested  funding 
from  the  FRA  under  section  511  of  the 
4RAct 

In  connection  with  the  FRA  funding. 
MKT  proposes  to  issue  a  note  in  an 
amount  not  to  exceed  $15  million 
payable  to  the  FAleral  Financing  Bank 
over  a  20-year  period.  In  Finance  Docket 
No.  29923  (Sub-No.  4),  MKT  requesU 
that  the  note  issuance  be  exempted 
under  49  U.S.C.  10505 '  from  any 
requirements  of  49  U.S.C.  11301  for  prior 
approval  of  the  transaction. 

In  Finance  Docket  No.  29923  (Sub-Na 
1),  OKT  requests  an  exemption  under  49 
U.S.C.  10505  from  the  requirements  of  49 
U.S.C  10901  for  our  prior  approval  of 
OKTs  proposed  operation  of  the  entire 
line  &t>m  Salina  to  Dallas.  OKT  is  a 
wholly-owned  subsidiary  of  the  MKT. 
From  May.  1960  to  the  end  of  1981.  OKT 
operated  the  involved  lines  pursuant  to 
Service  Orders  No.  1473  and  No.  1498. 
Upon  consummation  of  the  proposed 
purchases.  OKT  will  institute  rail  height 
service  over  the  entire  line  which  will  be 
substantially  the  same  as  that  provided 
under  temporary  authority.  Based  on 
OKTs  operations  under  temporary 
authority.  OKT  projects  gross  revenues 
of  $36,676,000  for  the  first  year  of 
operation,  increasing  to  $49,464,000  in 
the  fourth  year. 

In  Finance  Docket  No.  29923  (Sub-No. 
3),  MKT  seeks  an  exemption  under  49 
U.S.C  10505  bom  the  requirements  of  49 
U.S.C  11343-11344  for  our  prior 
approval  of  MKTs  control  of  OKT. 
MKT,  which  is  98  percent  owned  by 
Katy  Industries,  Inc.,  wiU  control  OKT 
through  ownership  of  100  percent  of 
OKTs  outstanding  capital  stock.  MKT 
presentiy  operates  as  a  rail  freight 
carrier  in  Missouri,  Kansas,  Oklahoma, 
and  Texas.  Its  main  lines  extend  from 
Kansas  City,  (Missouri  and  Kansas)  and 
St  Louis,  MO,  through  Parsons.  KS,  Fort 
Worth  and  Dallas,  TX  to  Houston,  San 
Antonio,  Texas  City  and  Galveston.  TX. 
Its  lines  generally  nm  parallel  to  the  line 
to  be  operated  by  OKT. 


■  Under  49  U.&C  lOSOS.  we  are  authorized  to 
exempt  a  transactioD  or  aervice  when  we  find  that 
reigulation  ii  not  necesaary  to  carry  out  the  rail 
transportation  policy  of  49  VS,C  10101a  and  either 
the  transaction  is  of  limited  acope  or  regulation  i* 
not  needed  to  protect  ahippen  froni  the  abaae  ol 
market  po%ver. 
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Preliminary  approval  of  the  proposed 
transactions  was  obtained  on  May  3» 
1982,  from  the  court  overseeing  the 
reorganization  of  the  Rock  Island  in  In 
the  Matter  of  Chicago,  Rock  Island  and 
Pacific  Railroad  Company,  Debtor,  No. 
75  B  2897  (U.S.  Dist  Court.  ND.  111.).  The 
court  has  also  directed  the  Commission 
to  issue  a  decision  on  the  proposed 
transaction  on  or  before  June  4. 1982. 
Parties  wishing  to  comment  on  the 
proposals  may  do  so  no  later  than  May 
19.1982. 

A  copy  of  the  comments  should  be 
served  upon  the  Attorney  General  of  the 
United  States  and  the  United  States 
Secretary  of  Transportation,  and  upon 
appUcants'  and  petitionm' 
representative:  Michael  E.  Roper, 
Missouri-Kansas-Texas  Railroad  Co.. 
General  Office,  Katy  Building.  701 
Commerce  Street.  Dallas,  TX.  75202. 

Waiver  Request 

The  Users  Association  and  MKT 
request  waiver  of  certain  of  our 
regulations.  They  request  waiver  of  the 
requirement  of  49  CFR  lllli55(b)(5)(v) 
for  service  of  a  copy  of  the  application 
on  all  parties  to  the  Bankruptcy  Court 
proceedings.  They  assert  that 
compliance  with  this  requirement  would 
be  an  undue  burden  and  uqjense,  and 
not  possible  because  of  the  tight  time 
constraints  set  by  the  Court.  Instead, 
they  proposed  to  send  to  all  parties  in 
the  bankruptcy  proceeding  a  one-page 
notice,  identifying  and  summarizing  the 
transactions.  The  notice  will  also  state 
that  a  copy  of  the  apph'cation  will  be 
furnished  to  any  party  upon  request. 

Second,  MKT  and  the  Users 
Association  request  waiver  of  the  labor 
informational  requirements  of  Exhibit  4 
found  in  49  CFR  1111.21(a)(3)(vii).  Since 
neither  entity  will  be  operating  the  line 
and  the  pleadings  filed  by  OKT  contain 
the  necessary  information  on  railway 
labor  impact,  they  contend  that  no 
purpose  would  be  served  by  requiring 
this  information  from  the  non-operator 
applicants. 

It  is  ordered: 

1.  The  applications  in  Finance  Docket 
No.  29923  and  No.  29923  (Sub-No.  2)  are 
accepted  for  consideration. 

2.  This  decision  is  effective  on  the 
date  served. 

Dated:  May  11. 1982. 

By  the  Commission,  Heber  P.  Hardy. 
Director.  Office  of  Proceedings. 

Agatha  L.  Mafsenovkh, 

Secretary. 

IFK  Doc  82-131M  Filed  »-12-a2:  MS  ami 
BtUMQ  COOC  TOaS-tl-M 


[Ex  Parte  Na  427] 

RaHcarriers;  Joint  Rate  Study;  Report 
toCongreM 

aqency:  Interstate  Commerce 

Commission. 

action:  Request  for  comments; 

extension  of  comment  period. 

summary:  The  Traffic  Executive 
Association — Eastern  Railroads,  on 
behalf  of  itself  and  its  members,  has 
requested  a  sixty-day  extension  of  the 
due  date  for  filing  comments  in  this 
proceeding.*  The  current  comment  date 
in  this  proceeding  is  May  17. 1982.  The 
reply  date  is  June  16. 1982.  A  sixty-day 
extension  would  not  allow  the 
Commission  sufficient  time  to  prepare 
and  submit  its  report  by  the  statutory 
due  date  of  October  1. 1982.  We  will 
grant  a  thirty-day  extension  which  we 
believe  will  allow  all  parties  sufficient 
time  to  prepare  and  file  comments. 
oOe  DATES:  Comments  are  due  June  16, 
1982.  Replies  are  due  July  16. 1982. 
ADORCSSES:  An  original  and  12  copies  of 
each  statement,  including  certificate 
showing  service  upon  all  parties  of 
record  should  be  directed  to:  Office  of 
Proceedings,  Interstate  CcHnmerce 
Commission.  Room  5340, 12th  & 
Constitution  Avenue.  N.W,  Washhigton, 
DC  20423. 

TOR  FURTHER  UIFORMATION  CONTACT. 
Kenneth  R.  Tyree  (202)  275-0785. 

Decided:  By  the  Conmuaaian.  Reese  H. 
Taylor,  Jr.,  Chairman. 

Dated:  May  7. 1962. 
Agatha  L.  Mergenovich, 
Secretary. 

(FR  Doc.  «2-129M  rUmt  6-12-82: «:«  ami 
■NJJNQ  CODE  7n8-«1-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AQENCY 

Agency  for  international  Oevetopment 

Bureau  for  Private  Enterprise;  Offer  of 
Financing  PartidpRtion  With  U.S. 
Financial  institutions  Doing  Business 
in  Selected  Developing  Counties 

The  United  States  Agency  for 
International  Development  (A.I.D.) 
Bureau  for  Private  Enterprise  (PRE) 
announces  the  establishment  of  a  new 
program  conducted  pursuant  to 
authorities  contained  in  the  Foreign 
Assistance  Act  of  1961,  as  amended  in 
which  A.I.D.  will  participate  with 
private  investors  in  financing  selected 
projects  in  devdoping  countries  where 
A.I.D.  now  conducts  assistance 
programs.  Priority  will  be  given  to 


'  See  47  FR 11787.  Mardi  IS  1982. 


projects  in:  Indonesia.  Sri  Lanka. 
Thailand,  Pakistan,  Egypt.  Ivory  Coast, 
Zimbabwe.  Kenya,  Jamaica  and  Costa 
Rica. 

U.S.  financial  institutions,  particularly 
those  with  subsidiaries,  branches,  or 
affiliates  in  the  above  coimtries,  are 
invited  to  contact  A.I  J),  to  discuss  ways 
in  which  available  A.ID./PRE  funds 
may  be  combined  with  their  own  and 
local  investor  funds  to  carry  out  projects 
with  significant  development  impact. 
Projects  involving  agribusiness  or 
agricultural  development  will  receive 
priority  consideration. 

A.I.D./PRE  will  participate  in  such 
investments  as  a  minority  investor  only. 
Terms  are  flexible  within  the  context  of 
various  forms  of  debt  instruments. 
A.I.D./PRE  is  particularly  interested  in 
providing  (for  development  project) 
financing  tiiat  will  help  solve 
intermediate  and  longer-term  capital 
market  deficiences. 

By  this  notice.  A.I.D.  is  seeking  • 
proposed  submissions  from  the  U.S. 
financial  community.  A.I.D./PRE  has 
recently  implemented  accelerated 
procedures  for  evaluation  and  review 
and  will  provide  more  detail  upon 
request. 

Inquiries  and  proposals  should  be 
directed  to:  Office  of  Policy  and 
Investment  Bureau  for  Private 
Enterprise.  Agency  for  International 
Development.  320  21st  Sti^et.  NW.. 
Room  5893,  Washington,  DC  20623. 
Telephone  Number  (202)  632  0604  or 
(202)  632-5743. 

Dated:  May  4. 1962. 

Edgar  CHaneU. 

Deputy  Assistant  Administrator,  Bureau  for 
Private  Enterprise. 

|FR  Doc.  82-13029  Filed  5-12-82:  SM  Ul) 
SnXING  CODE  6116-01-M 


DEPARTMENT  OF  JUSTICE 

(AAQ/A  Order  No.  4-92] 

Privacy  Act  of  1974;  New  System  of 
Records 

Pursuant  to  the  Privacy  Act  of  1974,  5 
U.S.C.  552a,  notice  is  hereby  given  that 
the  Department  of  Justice  proposes  to 
add  a  new  category  of  individuals  to  the 
United  States  Attorneys'  Criminal  Case 
Files  system  (JUSTICE/USA-007).  The 
proposed  amendment  will  include  in  the 
system  the  names  of  those  individuals 
who  are  placed  into  a  rehabilitative 
program  known  as  "Pretrial  Diversion. " 
The  program  is  a  practical  alternative  to 
prosecution  which  seeks  to  divert 
certain  offenders  fitim  traditional 
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criminal  justice  processing  into  a 
progam  of  supervision. 

Section  5S2a(o)  of  Title  5.  United 
States  Code  requires  that  advance 
notice  of  this  amendment  be  provided  to 
the  Congress  and  the  Office  of 
Management  and  Budget  (OMB). 
Therefore,  a  report  has  been  filed  with 
the  Director  of  OMB,  the  President  of  the 
Senate,  and  the  Speaker  of  the  House  of 
Representatives. 

OMB.  which  has  oversight 
responsibility  under  the  Act.  requires  a 
60-day  period  in  which  to  review  the 
proposal  before  it  is  implemented.  A 
waiver  of  the  60-day  requirement  has 
been  requested  by  the  Department  of 
Justice.  If  the  waiver  is  granted,  the 
proposed  amendment  will  be  effective 
as  soon  as  OMB  approval  is  received.  If 
OMB  denies  the  requested  waiver,  the 
amendment  will  be  effective  July  12. 
1982.  In  either  instance,  upon  OMB 
approval  the  amendment  will  be 
implemented  without  further  notice  in 
the  Federal  Register.  No  oral  hearings 
are  contemplated. 

Congress,  OMB,  and  the  public  may 
address  any  conunents  to  the 
Administrative  Counsel.  Justice 
Management  Division,  Department  of 
Justice.  Room  6239, 10th  and 
Constitution  Avenue.  N.W.,  Washington. 
D.C.  20530. 

Dated:  May  S.  19S2. 

Wiliiam  a  VaaStavocen. 

Acting  Assistant  Attorney  General  for 
Administration. 

JUSTICE/USA-007 

SYSTlMNAMe: 

Criminal  Case  Files. 

SYSTEM  location: 

Ninety-five  United  States  Attorneys' 
Offices  (See  attached  Appendix): 
Executive  Office  for  United  States 
Attorneys:  U.S.  Department  of  Justice; 
10th  &  Constitution  Avenue,  N.W.; 
Washington.  D.C  2053a 

CATEQOmeS  Of  INDWIDUALS  COVEfKO  BY  THE 
SYSTEM: 

(a)  Individuals  charged  with 
violations:  (b)  Individuals  being 
investigated  for  violations;  (c)  Defense 
Counsel(s):  (d)  Information  Sources;  (e) 
Individuals  relevant  to  development  of 
Criminal  Cases;  (f]  Individuals 
investigated,  but  prosecution  declined; 
(g]  Individuals  referred  to  in  potential  or 
actual  cases  and  matters  of  concern  to  a 
U.S.  Attorney's  Office;  (h)  Individuals 
placed  into  the  Department's  Pretrial 
Diversion  prognan. 


CATHKMHC*  or  RECONOt  M  THE  SVSTBM: 

[a)  All  case  files  (USA-33);  (b)  Docket 
Cards  (USA-115);  (c)  Criminal  Debtor 
Cards  (USA-117a);  (d)  Criminal  Case 
Activity  Card  {USA-163);  (e)  Criminal 
Debtor  Activity  Card  (USA-164);  (f)  3'  x 
5'  Index  Cards;  (g)  Caseload  Printouts; 
(h)  Attorney  Assignment  Sheets;  (i) 
General  Correspondence  re:  Criminal 
Cases;  (j)  Reading  Files  re:  Criminal 
Cases;  (k)  Grand  Jury  Proceedings;  (1) 
Miscellaneous  Investigative  Reports;  (m) 
Information  Source  Files;  (n)  Parole 
Recommendations:  (o)  Immunity 
Requests;  (p)  Witness  Protection  Files; 
(q)  Wiretap  Authorizations;  (r)  Search 
Warrants;  (s)  Telephone  recoids;  (t) 
Criminal  Complaints;  (u)JSealed 
Indictment  Records;  (v)  Files  unique  to  a 
District;  (w)  Criminal  Miscellaneous 
Correspondence  File;  (x)  Prosecution 
Declined  Reports. 

authomty  pon  maintenance  of  the 
system: 

These  systems  are  established  and 
maintained  pursuant  to  5  U.S.C.  301  and 
44  U.S.C  3101. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  mCUffMNO  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

A  record  maintained  in  this  system  of 
records  may  be  disseminated  as  a 
routine  use  of  such  record  as  follows: 

(a)  In  any  case  in  which  there  is  an 
indication  of  a  violation  or  potential 
violation  of  law.  criminal,  or  regulatory 
in  nature,  the  record  in  question  may  be 
disseminated  to  the  appropriate  Federal, 
state,  local,  or  foreign  agency  charged 
with  the  responsibility  for  investigating 
or  prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  such 
law; 

(b)  In  the  course  of  investigating  the 
potential  or  actual  violation  of  any  law, 
criminal,  civil,  or  regulatory  in  nature,  or 
during  the  course  of  a  trial  or  hearing  or 
the  preparation  for  a  trial  or  hearing  for 
such  violation,  a  record  may  be 
disseminated  to  a  Federal,  state,  local, 
or  foreign  agency,  or  to  an  individual  or 
organization,  if  there  is  reason  to  believe 
that  such  agency,  individual  or 
organization  possesses  information 
relating  to  the  investigation,  trial,  or 
hearing  and  the  dissemination  is 
reasonably  necessary  to  elicit  such 
information  or  to  obtain  the  cooperation 
of  a  witness  or  an  informant; 

(c)  A  record  relating  to  a  case  or 
matter  may  be  disseminated  in  aa 
appropriate  Federal,  state,  local,  or 
foreign  court  or  grand  jury  proceeding  in 
accordance  with  established 
constitutional,  substantive,  or 
procedural  law  or  practice; 


(d)  A  record  relating  to  a  case  or 
matter  may  be  disseminated  to  a 
Federal,  state,  or  local  administrative  or 
regulatory  proceeding  or  hearing  in 
accordance  with  the  procedures 
governing  such  proceeding  or  hearing; 

(e)  A  record  relating  to  a  case  or 
matter  may  be  disseminated  to  an  actual 
or  potential  party  or  his  attorney  for  the 
purpose  of  negotiation  or  discussion  on 
such  matters  as  settlement  of  the  case  or 
matter,  plea  bargaining,  or  informal 
discovery  proceedings; 

(f)  A  record  relating  to  a  case  or 
matter  that  has  been  referred  by  an 
agency  for  investigation,  prosecution,  or 
enforcement,  or  that  involves  a  case  or 
matter  within  the  jurisdiction  of  an 
agency,  may  be  dLiseminated  to  such 
agency  to  notify  the  agency  of  the  status 
of  the  pase  or  matter  pr  of  any  decision 
or  determination  that  has  been  made,  or 
to  m^e  such  other  inquiries  and  reports 
as  are  necessary  during  the  processing 
of  the  case  or  matter. 

(g)  A  record  relating  to  a  person  held 
in  custody  pending  or  during 
arraignment,  trial  sentence,  or 
extradition  proceedings,  or  after 
conviction  or  after  extradition 
proceedings,  may  be  disseminated  to  a 
Federal,  state,  local  or  foreign  prison, 
probation,  parole,  or  pardon  authority, 
or  to  any  other  agency  or  individual 
concerned  with  the  maintenance, 
transportation,  or  release  of  such  a 
person; 

(h)  A  record  relating  to  a  case  or 
matter  may  be  disseminated  to  a  foreign 
country  pursuant  to  an  international 
treaty  or  convention  entered  into  and 
ratified  by  the  United  States  or  to  an 
executive  agreement; 

(i)  A  record  may  be  disseminated  to  a 
Federal  state,  local  foreign,  or 
international  law  enforcement  agency  to 
assist  in  the  general  crime  prevention 
and  detection  efforts  of  the  recipient 
agency  or  to  provide  investigative  leads 
to  such  agency; 

(j)  A  record  may  be  disseminated  to  a 
Federal  agency,  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  reporting  of 
an  investigation  of  an  employee,  the 
letting  of  a  contract,  or  the  issuance  of  a 
license,  grant,  or  other  benefifby  the 
requesting  agency,  to  the  extent  that  the 
information  relates  to  the  requesting 
agency's  decision  on  the  matter, 

(k)  A  record  may  be  disseminated  to 
the  public  news  media,  trade 
associations,  or  organized  groups,  when 
the  purpose  of  the  dissemination  is 
educational  or  informational  such  as 
descriptions  of  crime  trends  or 
distinctive  or  unique  modus  operandi. 
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provided  that  the  record  does  not 
contain  any  information  identifiable  to  a 
specific  individual  other  than  such 
modus  operandi; 

(1)  A  record  may  be  disseminated  to  a 
foreign  country,  through  the  United 
States  Department  of  State  or  directly  to 
the  representative  of  such  country,  to 
the  extent  necessary  to  assist  sudi 
country  in  apprehending  and/or 
returning  a  fugitive  to  a  jurisdicdon 
which  seeks  his  return; 

(m)  A  record  that  contains  classified 
national  security  information  and 
material  may  be  disseminated  to 
persons  who  are  engaged  in  historical 
research  projects,  or  who  have 
previously  occupied  policy  making 
provisions  to  which  they  were  appointed 
by  the  President,  in  accordance  with  the 
provisions  codifiecf  in  28  CFR  17.60. 

(n)  A  record  relating  to  an  actual 'or 
potential  civil  or  criminal  violation  of 
tide  17,  United  States  Code,  may  be 
disseminated  to  a  person  injured  by 
such  violation  to  assist  him  in  the 
institution  or  maintenance  of  a  suit 
brought  under  such  tide. 

Release  of  information  to  the  news 
media:  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Release  of  information  to  Members  of 
Congress.  Information  contained  in 
systems  of  records  maintained  by  the 
Department  of  Justice,  not  otherwise 
required  to  be  released  pursuant  to  5 
U.S.C.  552,  may  be  made  available  to  a 
Member  of  Congress  or  staff  acting  upon 
the  Member's  behalf  when  the  Member 
or  staff  requests  the  information  on 
behalf  of  and  at  the  request  of  the 
individual  who  is  the  subject  of  the 
record. 

(n]  A  record  relating  to  an  actual  or 
potential  civil  or  criminal  violation  of 
tide  17,  United  States  Code,  may  be 
disseminated  to  a  person  injured  by 
such  violation  to  assist  him  in  the 
institution  or  maintenance  of  a  suit 
brought  under  such  tide. 

Release  of  information  to  the  National 
Archives  and  Records  Service:  A  record 
from  a  system  of  records  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records  Service 
(NARS)  in  records  management 
inspections  conducted  under  the 
auUiority  of  44  U.S.C.  2904  and  2906 


pouaES  AND  niAcnces  fon  storinq 

RETmEVINa,  ACCESSINQ,  RETAIWNO,  AND 

oisPosiNO  or  RECOROS  m  the  system: 

STORAOe 

All  information,  except  that  specified 
in  this  paragraph,  is  recorded  on  basic 
paper/cardboard  material,  and  stored 
within  minda  file  folders,  within  metal 
file  cabinets,  electric  file/card  retrievers 
or  safes.  Some  material  is  recorded  and 
stored  on  magnetic  tap)e,  card  or  other 
data  processing  type  storage  matter  for 
reproduction  later  into  conventional 
formats. 

RCTWIVABIUTV: 

Information  is  retrieved  primarily  by 
name  of  person,  case  number,  complaint 
number  or  court  docket  number. 
Information  within  this  system  of 
records  may  be  accessed  by  various 
U.S.  Attorneys'  Offices  and  die 
Executive  Office  for  United  States 
Attormeys  by  mefins  of  catho-ray  tube 
terminals  (CRTs). 

SAFEQUAROt: 

Information  in  the  system  is  both 
confidential  eind  non-confidential  and 
located  in  file  cabinets  in  the  United 
States  Attorney  offices.  Some  materials 
are  located  in  locked  file  drawers  and 
safes,  and  others  in  unlocked  file 
drawers.  Offices  are  locked  during  non- 
working  hours  and  are  secured  by  either 
Federal  Protective  Service,  United 
States  Postal  Service,  or  private  building 
guards.  Information  that  is  retirievable 
by  CRTs  widiin  various  U.S.  Attorneys' 
offices  and  the  Executive  Office  for 
United  States  Attorneys  requires  user 
identification  numbers  which  are  issued 
to  authorized  employees  of  the 
Department  of  Justice. 

RSTENTION  AND  disposal: 

Records  are  maintained  and  disposed 
of  in  accordance  with  Department  of 
Justice  retention  plans. 

8YST1M  MANAaCR<S)  AND  ADDRESS: 

System  manager  for  the  system  in 
each  office  is  the  Administrative 
Officer/ Assistant,  for  the  U.S.  Attorney 
for  each  district  (See  attached 
Appendix). 

NonncATKm  raocEouRc: 

Address  inquiries  to  the  System 
Manager  for  the  judicial  district  in 
which  the  case  or  matter  is  pending  (See 
attached  Appendix). 

RECORD  ACCESS  PROCEDURES: 

The  major  part  of  the  information 
maintained  in  this  system  is  exempt 
from  this  requirement  under  5  U.S.C. 
552a  (j)(2),  (k)(l)  and/or  (k)(2).  To  die 
extent  that  this  system  is  not  subject  to 


exemption,  it  is  subject  to  access.  A 
determination  as  to  exemption  shall  be 
made  at  the  time  a  request  for  access  is 
received.  A  request  for  access  to  a 
record  from  this  system  shall  be  made  in 
writing.,  wUh  the  envelope  and  the  letter 
clearly  marked  "Privacy  Access 
Request.'  Include  in  the  request  the 
name  of  the  Individual  involved,  his 
birth  date  and  place,  or  any  other 
identifying  number  or  information  which 
may  be  of  assistance  in  locating  the 
record  and  the  name  of  the  case  or 
matter  involved,  if  known.  The  requester 
wdl  also  provide  a  return  address  for 
transmitting  the  information.  Access 
requests  will  be  directed  to  the  System 
Manager  (See  attached  Appendix). 

CONTESTINO  RECORD  PROCEDURES: 

The  major  part  of  the  information 
maintained  in  this  system  is  exempt 
from  this  requirement  under  5  U.S.C. 
552a  a)(2).  (k)(l)  and/or  (k)(2).  To  die 
extent  that  this  system  is  not  subject  to 
exemption,  it  is  subject  to  contest.  A 
determination  as  to  exemption  shall  be 
made  at  the  time  a  request  for  contest  is 
received.  Individuals  desiring  to  contest 
or  amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager  (See  attached 
Appendix)  stating  clearly  and  concisely 
what  information  is  being  contested,  die 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought. 

RECORD  SOURCE  CATEOORIES: 

Sources  of  information  contained  in 
this  system  Include,  but  are  not  limited 
to  investigative  reports  of  federal,  state 
and  local  law  enforcement  agencies; 
client  agencies  of  the  Department  of 
Justice;  other  non-Department  of  Justice 
investigative  agencies;  forensic  reports; 
statements  of  witnesses  and  parties; 
verbatim  transcripts  of  Grand  Jury  and 
court  proceedings;  data,  memoranda  and 
reports  from  the  Court  and  agencies 
thereof;  and  the  work  product  of 
Assistant  United  States  Attorneys, 
Department  of  Justice  attorneys  and 
staff,  and  legal  assistants  working  on 
particular  cases. 

SYSTEMS  EXEMPTED  PROM  CERTAM 
PROVISIONS  OP  THE  ACn 

The  Attorney  General  has  exempted 
this  system  from  subsection8(c)(3)  and 
(4).  (d).  (e)(1).  (2)  and  (3),  (e)(4)  (G)  and 
(H),  (e)(5)  and  (8),  (f).  (g)  and  (h)  of  die 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j}(2)  and  (k)(l)  and  (2).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553(b),  (c)  and 
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(e)  and  have  been  published  in  the 
Fedetal  Register. 

[fV.  Doc.  BZ-1302B  Filed  S-U-BZ:  8:45  ainj 
BHJJNO  CODE  4410-OVM 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  82-26] 

NASA  Advisory  Council;  Meeting 

agency:  National  Aeronautics  and 
Space  AdministratioiL 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Conunittee  Act  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
cuinounces  the  forthcoming  meeting  of 
the  NASA  Advisory  Council,  Infonnal 
Ad  Hoc  Solar  System  Exploration 
Committee. 

DATE  AND  TIME:  June  3, 1982,  8:30  a.m.  to 
5:30  p.m.  and  June  4, 1982,  8:30  a.m.  to 
4:30  p.m. 

ADDRESS:  Director's  Conference  Room 
(3501),  National  Air  and  Space  Museum, 
Washington,  DC  20560. 
FOR  FURTHER  INFORMATION  CONTACT 
Mrs.  Diane  M.  Mangel,  National 
Aeronautics  and  Space  Administration. 
Code  EI/-4,  Washington.  DC  20546  (202/ 
755-3728). 

SUPPLEMENTARY  INFORMATION:  The 
Informal  Ad  Hoc  solar  System 
Exploration  committee  was  established 
under  the  NASA  Advisory  Council  to 
translate  the  scientific  strategy 
developed  by  the  committee  on 
Planetary  Exploration  (COMPLEX)  into 
a  realistic,  technically  sound  sequence 
of  missions  consistent  with  that  strategy 
and  with  resources  expected  to  be 
available  for  solar  system  exploration. 

The  committee  will  report  its  findings 
to  the  council  and  to  NASA.  The 
committee  is  chaired  by  Dr.  Noel  W. 
Hinners  and  is  composed  of  four  other 
members  of  the  council  and  its  standing 
committees,  who  will  meet  with  about  9 
other  invited  participants  and  certain 
NASA  personnel. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
(approximately  25  persons,  including 
committee  members  and  invited  meeting 
participants).  Vlstors  will  be  requested 
to  sign  a  visitor's  register. 
TYPE  OF  MEETING:  Open. 

agenda: 

June  3, 1982 
8:30  a.m. — Introduction  and  Program 

Status 
1:30  p.m. — Pioneer  Study  Status  and 

Mariner  Mark  n  Status 


5:30  p.m. — ^Adjourn 
June  4, 1982 
8:30  a.m. — Business  Carried  Over  from 

Previous  Day 
1:30  p.m. — SSEC  Report  and  Action 

Items 
4:30  p.m. — Adjourn 

Dated:  May  6. 1962. 

Nathanid  B.  Cohen. 

Director.  Management  Support  Office,  Office 
of  External  IteJations. 

p^  Doc.  BZ-tWlO  POed  S-U-tt  MS  aail 
BlUMa  COOC  7SM-M-M 

[Notice  •2-2S] 

NASA  Advisory  Council,  Space 
Systems  and  Technology  Advisory 
Committee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
action:  Notice  of  meeting. 

summary:  In  accordance  with  the- 
Federal  Advisory  Committee  Act,  Pub. 
L  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
anounces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Space  Systems 
and  Technology  Advisory  Committee. 
Informal  Executive  Subcommittee. 
DATE  AND  TME:  June  a  1982.  8:30  a  jn.  to 
5  p.m.:  June  9, 1982,  8:30  a.m.  to  12  Noon. 
ADDRESS:  National  Aeronautics  and 
Space  Administration,  600  * 

Independence  Ave.,  SW,  Room  825, 
Washington,  DC 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  C.  Robert  Nysmith,  National 
Aeronautics  and  Space  Administration, 
Code  R.  Washington,  DC  20546  (202/ 
755-8550). 

SUPPLEMENTARY  INFORMATION:  The 
Informal  Executive  Subcommittee  was 
established  to  provide  overall  guidance 
and  direction  to  the  space  research  and 
technology  activities  of  the  Space 
Systems  and  Technology  Advisory 
Committee.  The  Subcommittee,  chaired 
by  Mr.  Robert  L  Johnson,  is  comprised 
of  seven  members. 

The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
(approximately  50  persons  including  the 
Subcommittee  members  and 
participants). 
TYPE  OF  MEETING:  Open. 
AGENDA: 
June  8, 1982 

8:30  a.m. — Opening  Remarks. 

8:45  a.m. — Current  Status  of  the 
NASA  Office  of  Aeronautics  and 
Space  Technology  Budget  and  Long 
Range  Planning  Activities. 

10  a.m. — Subcommittee  Chairperson's 
Reports. 

3:15  p.m. — Discussion  and 


ConsoIidatioQ  of  Subcommittee 
Reports. 
5  p.ni. — ^Adjourn. 
June  9, 1982 
6:30  a.m. — Continuation — Discussion 
and  Consolidation  of  Subcommittee 
Reports. 
10(45  ajn. — Summary  of  Meeting 
Results  to  the  Office  of  Aeronautics 
and  Space  Technology 
Management 
12  Noon — ^Adjourn. 
Dated  May  6. 1962.  . . 

Nathaniel  B.  Cohen, 

Director,  Management  Support  Office,  Office 
of  External  Relations. 

(FR  Doc  82-13011  Filed  S-12-82: 8:45  »m\ 
enUNG  CODE  TS1»«1-N 


NATIONAL  SaENCE  FOUNDATION 

Civil  and  Environmental  Engineering 
Subcommittee;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  Pub.  L  92-463, 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting:  \ 

Name:  Subcommittee  for  Civil  and 
Environmental  Engineering  (CEE)  of  the 
Advisory  Committee  for  Engineering 

Date  and  Tune:  )une  3, 1962—8-^0  ajn.  to  &00 
p.m.,  June  4, 1962 — 9:00  ajn.  to  12  noon 

Place:  Room  1242,  National  Science 
Foundation.  1800  G  Street  N.W.. 
Washington.  D.C  20550 

Type  of  meeting:  6/3/82— Open  6/4/82— 
Open 

Contact  person:  Dr.  William  S.  Butcher, 
Director.  Division  of  Civil  and 
Environmental  Engineering.  Room  1132, 
National  Science  Foundabon  Washington. 
D.C.  20550— Telephone  (202)  357-9545 

Summary  minutes:  May  be  obtained  from  the 
contact  person 

Agenda 

Thursday.  June  X  19B2—Open — 9:X  am.  ta 
5.iX>pjn. 

9:30 — Opening  and  general  report  by  Division 
Director 

(a)  SUtus  of  FY  1983  budget  request 

(b)  Comparison  of  FY  1983  requests  within 
Engineering 

(c)  Relativ-e  funding  of  Engineering  versus 
other  directorates 

(d)  Other 

104)0 — Impact  of  changes  in  odier  agency 
research  support  on  NSFs  programs  in: 

(a)  Ceotechnical  Engineering 

(b)  Structural  Mechanics 

(c)  Water  Resources  Elngineering 

(d)  Environmental  Engineering 
11:00— Discussion  of  NSFs  role  in  researdi 

on: 

(a)  Building  science , 

(b)  Transportation  engineeiing  ^ 

(c)  Construction  engineering 

(d)  Problem  of  hazardous  waste  disposal 
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(e)  The  Urban  infrastructure  problem 

(f)  Other 
12.-00 — Lunch 

1:30 — ^Major  Experimental  Facilities 
— Unmet  needs  in  civil  engineering 
— Study  of  needs  in  earthquake  engineering 
— U.S.  role  in  world  community 
3:00 — A  proposal  for  a  comprehensive  study 
of  research  needs  in  civil  engineering  as 
a  whole 
5flO — Adjourn 

Friday,  June  4, 1982— Open— MIO  ajn.  to  IZiXl 
noon 

9:00— Discussion  of  budget  priorities  for  FY 
1984  and  other  division-wide  concerns 
12.-00— Adjourn 

M.  Rebecca  Winkler. 

Committee  Management  Coordinator. 

May  10, 1982. 

[FR  Doc  82-13019  Filed  S-12-82: 8:45  ami 
MUJNG  COOE  7S5S-01-4I 


Subpanel  For  Geography  A  Regional 
Science  of  the  Advisory  Panel  for 
Social  &  Economic  Science;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463, 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Subpanel  for  Geography  &  Regional 
Science  of  the  Advisory  Ranel  for  Social 
and  Economic  Science. 

Date/time:  June  3, 1982;  8:30  a.m.  to  5.00  pjn. 

Place:  Room  338.  National  Science 
Foundation,  1800  G  Street,  N.W.. 
Washington.  D.C. 

Type  of  meeting:  Closed 

Contact  person:  Dr.  ]ames  R  Blackman, 
Acting  Program  Director,  Geography  & 
Regional  Science,  Room  312,  National 
Science  Foundation,  Washington,  D.C 
20550:  telephone  (202)  357-7328. 

Purpose  of  subpanel:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  Geography  and  Regional 
Science. 

Agenda:  Gosed  portion:  To  review  and 
evaluate  research  proposals  and  projects 
as  part  of  the  selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietory  or  confidential  nature, 
•including  technical  information;  financial 
data,  such  as  salaries;  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These 
matters  are  within  exemptions  (4)  and  (6) 
of  5  U.S.C.  552b  (c).  Government  in  the 
Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Conunittee 
Management  Officer  pursuant  to  provisions 
of  Section  10(d)  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 


determinations  by  the  Director,  NSF,  on 
July  6. 1979. 
M.  RalMoca  Winkler, 

Committee  Management  Coordinator. 
May  la  1982. 

|PR  Doc  82-13020  Filed  S-12-82:  8:45  am) 
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Dodiat  No.  50-313 

Arkansas  Power  &  Light  Coj^  Arlcansas 
Nuclear  One,  Unit  1;  Exemption 
Operation  While  irradiating  Reactor 
Vessel  Surveillance  Specimens  At 
Davis-Besse  Untt  No.  1  (Appendix  H  to 
10  CFR  50) 

The  Nuclear  Regulatory  Conimis9ion 
(the  Commission]  has  granted  an 
Exemption  to  the  Arkansas  Power  and 
Light  Company  (the  licensee)  for 
Arkansas  Nuclear  One,  Unit  No.  1 
(located  in  Pope  County.  Arkansas), 
from  the  requirement  for  a  continuing  in- 
vessel  material  surveillance  program  as 
set  forth  in  Appendix  H  to  10  CFR  Part 
50.  The  Exemption  is  effective  for  a 
period  of  five  years  from  the  date  of 
issuance. 

In  granting  this  Exemption,  the 
Commission  determined  that  it  is 
authorized  by  law  and  will  not  endanger 
life  or  property  or  the  conunon  defense 
and  security,  and  is  otherwise  in  the 
public  interest.  The  Commission  also 
determined  that  granting  this  Exemption 
will  not  residt  in  any  significant 
environmental  impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement  or  negative 
declaration  and  environmental  impact 
appraisal  need  not  be  prepared  in 
connection  with  the  issuance  of  this 
action. 

For  further  details,  see  (1)  the 
licensee's  request  by  letter  dated  April 
2, 1982,  and  (2)  the  Commission's  letter 
to  the  hcensee  dated  April  30, 1962. 
These  items  can  be  reviewed  at  the 
Commission's  Public  Document  Room, 
1717  H  Sti-eet  N.W..  Washington.  D.C. 
20555  and  at  the  Arkansas  Tech 
University,  Russellville,  Arkansas. 

A  copy  of  item  (1)  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555.  Attention: 
Director.  Division  of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  30th  day 
of  April  1982. 

For  The  Nuclear  Regulatory  Commission. 
)ohn  F.  Stolz. 

Chief,  Operating  Reactors  Branch  No.  4. 
Division  of  Licensing. 

[FR  Doc  82-13086  FiMVl2-82:  8:45  un| 
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[Oodcet  No.  50-155  (Spent  Fuel  Pod  AmdL] 

Consumers  Power  Co.  (Big  Rock  Point 
Plant) 

Evidentiary  Hearing  June  7-15, 1982 

May  7, 1982. 

From  June  7, 1982  to  June  15, 1982  the 
Atomic  Safety  and  Licensing  Board  will 
conduct  an  evidentiary  hearing  in  this 
case  at  Boyne  Mountain  Lodge,  Boyne 
Falls,  Michigan  49713  (telephone:  616- 
549-2441).  llie  general  purpose  of  the 
hearing  is  to  receive  evidence  on  all 
issues  that  have  been  admitted  to  this 
hearing,  concerning  the  appropriateness 
of  licensing  Consumers  Power  Company 
to  modify  Big  Rock  Point's  spent  fuel 
pool  to  accommodate  more  spent  fuel; 
however,  evidence  will  be  excluded 
concerning  whether  or  not  there  are 
anomalous  soil  conditions  affecting  the 
seismic  analysis  of  the  safety  of  the 
containment  crane.  That  one  safety 
issue  will  be  considered  only  after  the 
Nuclear  Regulatory  Commission's  Staff 
Completes  its  study  of  the  issue. 

Ordinary  hours  of  hearing  will  be 
from  9  am  to  5  pm,  subject  to  periodic 
recesses  and  to  extension  of  hours  in 
order  to  complete  the  hearing  during  the 
scheduled  time  period.  Saturday  and 
evening  sessions  will  be  scheduled  if 
necessary. 

Members  of  the  pubhc  who  are  not 
parties  to  the  proceeding  are  invited  to 
submit  written  limited  appearance 
statements  and  to  make  brief  oral 
presentations  to  the  Botud.  The 
principal  purpose  of  these  statements  is 
to  inform  the  Board  about  safety  and 
environmental  issues  which  have  been 
placed  before  it  by  the  parties  or  about 
other  issues  of  such  importance  that  the 
Board  may  decide  that  it  must  consider 
them  even  though  the  parties  have  not 
raised  them. 

Although  statements  generally  will  be 
permitted  regardless  of  their  direct 
relevance  to  this  proceeding,  the  Board's 
authority  is  limited;  in  particular,  it  is 
prohibited  from  reaching  decisions 
contrary  to  the  Commission's  rules  and 
regulations.  ConsequenUy.  some  public 
appeals  may  be  more  effective  if 
addressed  either  to  the  Nuclear 
Regulatory  Commission  directly  or  to 
the  Congress  of  the  United  States. 

Limited  appearance  statements  will 
become  part  of  the  record  of  the  case. 
Generally,  written  statements  are  not 
limited  in  length.  However,  we  expect 
that  oral  presentations  will  be  limited  to 
5  minutes,  subject  to  extension  at  the 
Board's  discretion.  Oral  presentations 
should  concisely  summarize  the  key 
points  made  in  written  testimony  and,  if 
additional  time  may  be  needed,  these 
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statements  should  indicate  the  specific 
subjects  to  be  discussed  if  an  extension 
of  time  is  granted. 

Persons  wishing  to  appear  will  kindly 
notify  the  Board  of  their  intention  by 
writing  to  the  Secretary  of  the 
Commission.  U.S.  Nuclear  Regulatory 
Commission,  Attention:  Docketing  and 
Service  Branch.  Washington,  D.C.  20555. 
Please  refer  to  the  Docket  No.  50-155 
and  indicate  which  evenings  during  the 
week  of  June  7  through  June  11  will  not 
be  convenient  for  you,  so  that  we  may 
schedule  limited  appearance  statements 
beginning  at  7:30  pm  on  one  or  more 
evenings  convenient  for  the  people 
wishing  to  participate.  Also,  include 
your  address  and  telephone  number  so 
we  can  notify  you  of  your  time  at  the 
hearing.  People  unable  to  provide 
advance  notice  of  their  intention  to 
particpate  may  schedule  an  oral 
appearance  by  notifying  the  Board  of 
their  intention,  in  writing,  during  the 
course  of  the  proceeding,  indicating 
dates  of  unavailabihty. 

Bethesda,  Maryland. 

For  the  Atomic  Safety  and  Licensing  Board. 
Peter  B.  Bloch. 

Chairman,  Administrative  Judge. 

\VH  Doc  12-13103  Filed  S-U-K:  MS  unj 
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(Oodut  Na  50-302] 

Florida  Power  Corp^  et  aL  (Crystal  ~ 
River  Unit  Na  3  Nuclear  Generating 
Plantk  Ezempthxi 

.      I 

TTie  Florida  Power  Corporation  (the 
licensee]  and  eleven  other  co-owners 
are  the  holders  of  Facility  Operating 
License  No.  DPR-72  which  authorizes 
operation  of  the  Crystal  River  Unit  No.  3 
Nuclear  Generating  Plant.  This  Ucense 
provides,  among  other  things,  that  it  is 
subject  to  all  rules,  regulations  and 
Orders  of  the  Commission  nor  or 
hereafter  in  effect. 

The  facihty  comprises  one  pressurized 
water  reactor  at  the  Ucensee's  site 
located  in  Citrus  County.  Florida. 

n 

On  November  19, 1980.  the 
Commission  published  a  revised  Section 
10  CFR  50.48  and  a  new  Appendix  R  to 
10  CFR  50  regarding  fire  protection 
features  of  nuclear  power  plants  (45  FR 
76602).  The  revised  §  50.48  and 
Appendix  R  became  effective  on 
February  17. 1981.  Section  50.48(c) 
established  the  schedules  for  satisfying 
the  provisions  of  Appendix  R.  Section  ID 
of  Appendix  R  contains  15  subsections, 
lettered  A  through  O.  each  of  which 
specifies  requirements  for  a  particular 


aspect  of  die  fire  protection  features  at  a 
nuclear  power  plant  Three  of  these  15 
subsections,  IILG,  in.L  and  III.O  are  the 
subjects  of  this  Exemption.  Subsection 
III.G  specifies  detailed  requirements  for 
fire  protection  of  the  equipment  used  for 
safe  shutdown  by  means  of  separation 
and  barriers  (IILG.2).  If  the  requirements 
for  separation  and  barriers  could  not  l>e 
met  in  an  area,  alternative  safe 
shutdown  capability,  independent  of 
that  area  and  equipment  in  that  area,  is 
required  (III.G.3  and  m.L).  Subsection 
m.O  specifies  the  requirements  for  an 
oil  collection  system  for  the  reactor 
coolant  pumps. 

Section  50.48(c)  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  within  a 
specified  time  &om  the  effective  date  of 
this  fire  protection  rule,  February  17, 

1981,  except  tor  modifications  to  provide 
alternative  safe  shutdown  capability. 
These  latter  modifications  (in.C.3) 
require  NRC  review  and  approvaL 
Hence,  Section  50.48(c]  requires  their 
completion  within  a  certain  time  after 
NRC  approvaL  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
\o  provide  alternative  safe  shutdown 
capability  was  specified  as  March  19, 
1981. 

By  letter  dated  March  19, 1981,  a^ 
amended  March  17, 1982,  and  by  letter 
dated  June  30. 1981,  Florida  Power 
Corporation  requested  the  following 
exemptions: 

(1)  Extend  from  March  19, 1981,  to 
June  30, 1982,  the  date  for  submittal  of  a 
final  Appendix  R  Fire  Study,  including 
Sections  in.G  and  VUli  and 

(2)  Extend  the  implementation 
schedule  identified  in  10  CFR  5a48(c)(3) 
for  modifications  required  for 
conformance  to  Section  ULO  of 
Appendix  R  to  as  follows: 

Any  required  modifications  will  be 
implemented  before  startup  after  the 
earUest  of  the  following  events 
commencing  July  1. 1982: 

ti)  The  first  refueling  outage,  or 

(ii)  Another  planned  outage  that  lasts 
for  at  least  60  days;  or 

(iii)  Air  unplanned  outage  diat  lasts 
for  at  least  120  days. 

The  NRC  staff  reviewed  the  licensee's 
request  and  interpret  that  the  licensee 
requested  exemption  from  10  CFR 
50.48(c)  with  respeq)  to  the  requirements 
of  Sections  IHO,  IILG  and  mX  as 
follows: 

(1)  Extend  from  March  19. 1981.  to  June  3a 

1982.  the  date  for  submittal  of  plans  aod 
schedules  to  achieve  compliance  witli  IILG.2 
required  by  \  5a48(c)(5): 

(2)  Extend  from  March  19. 1981.  to  )une  3a 
1982.  the  date  for  filing  additional  exemptions 
from  Section  DLG  pursuant  to  \  Sa48(c)(6); 


(3)  Extend  frt>m  Maicii  19,  IflSl.  to  lone  30. 
1982.  the  date  for  submittal  of  design 
descriptioiu  of  alternative  or  dedicated 
shutdown  system*  to  comply  with  Sections 
DLG  J  and  IILL.  if  such  are  necessary:  and 

(4)  Extend  from  February  17, 1961,  to  June 
sa  1962,  the  date  from  which  the  installatioo 
sdiedules  esUblished  in  {  5a48(c)  (2)  and  (3) 
are  calculated. 

When  this  fire  protection  rule  was 
approved  by  the  Commission,  it  was 
imderstood  that  the  time  required  for 
each  Ucensee  to  reexamine  those 
previously-approved  configurations  at 
its  plant  to  determine  whether  they  meet 
the  requirements  of  Section  QI.G  of 
Appendix  R  to  10  CFR  50  was  not  well 
knovtrn  and  would  vary  depending  upoo 
the  degree  of  conformance.  For  each 
item  of  nonconformance  that  was  found 
a  fire  hazards  analysis  had  to  be 
performed  to  determine  whedier  the 
existing  configiuation  provided 
sufficient  fire  protection.  If  it  did.  a  basis 
had  to  be  formulated  for  an  exemption 
request  If  it  did  not,  modifications  to 
either  meet  the  requirements  of 
Appendix  R  or  to  provide  some  other 
acceptable  configuration,  that  could  be 
justified  for  an  exemption,  had  to  be 
designed.  Where  fire  protection  features 
alone  could  not  ensure  protection  of  safie 
shutdown  capability,  alternative  safe 
shutdown  capabihty  had  to  be  designed 
as  required  by  Sections  in.G.3  and  IILL 
of  Appendix  R.  Depending  upon  the 
extensiveness  and  niuiber  of  the  areas 
involved,  the  time  required  for  this 
reexamination,  reanalysis  and  redesign 
could  vary  from  a  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one,  short-term  date 
for  all  licensees  in  the  interest  of 
ensuring  a  best-effort,  expedited 
completion  of  comphance  with  the  fire 
protection  rule,  recognizing  that  there 
would  be  a  niunber  of  licensees  who 
could  not  meet  these  time  restraints  but 
who  could  then  request  appropriate 
relief  throu^  the  exemption  process. 
Licensees  for  44  of  the  72  plants  to 
which  Appendix  R  appUes  (plants  widi 
an  operating  hcense  issued  prior  to 
January  1, 1979)  have  requested  such 
schedidar  relief. 

The  bcensees  for  the  remaining  28 
plants  made  submittals  to  meet  the 
schedular  requirements  of  S  S0.48(c).  AD 
of  these  submittals,  however,  were 
deficient  in  some  respects.  In  general, 
much  of  the  information  requested  in  a 
generic  letter  (81-12)  dated  February  20, 
1981,  to  the  licensees  of  all  72  plants, 
was  not  provided.  Therefore,  additional 
time  is  being  used  to  complete  those 
submittals  also. 
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Prior  to  the  issuance  of  Appendix  R, 
Crystal  River  Unit  No.  3  had  been 
reviewed  against  the  criteria  of 
Appendix  A  to  the  Branch  Technical 
Position  9.5-1  (FTP  9.5-1).  The  BTP  9.5-1 
was  developed  to  resolve  the  lessons 
learned  from  the  fire  at  Browns  Ferry 
Nuclear  Plant.  If  is  broader  in  scope 
than  Appendix  R,  formed  the  nucleus  of 
the  criteria  developed  further  in 
Appendix  R  and  in  its  present,  revised 
form  constitutes  the  section  of  the 
Standard  Review  Plan  used  for  the 
review  of  applications  for  construction 
permit  and  operating  licenses  of  new 
plants.  The  review  was  completed  by 
the  NRC  staff  and  its  fire  protection 
consultants  and  a  Fire  Protection  Safety 
Evaluation  (FPSER)  was  issued.  A  few 
items  remained  unresolved.  Further 
discourse  between  the  licensee  and  the 
NRC  staff  resulted  in  resolution  of  the 
majority  of  theseitems.  TTie  FPSER 
supported  the  issuance  of  an 
amendment  to  the  operating  Ucense  of 
Crystal  River  Unit  No.  3 '  which  required 
modifications  to  be  made  to  plant 
physical  features,  systems,  and 
administrative  controls  to  meet  the 
criteria  of  Appendix  A  to  BTP  9.5-1.  All 
of  these  modifications,  including  the 
modifications  associated  with  the  items 
resolved  since  issuance  of  the  FPSER, 
have  been  completed.  Therefore,  the 
Crystal  River  Unit  No.  3  has  already 
been  upgraded  to  a  high  degree  of  fire 
protection.  The  extensive  reassessment 
involved  in  the  request  for  additional 
time  with  regard  to  Section  in.G  and.  if 
necessary.  Section  III.L  to  Appendix  R 
of  10  CFR  Part  50  is  to  quantify,  in 
detail,  the  differences  between  what 
was  recently  approved  and  the  specific 
requirements  of  these  sections. 

With  regard  to  Section  m.O  to 
Appendix  R  of  10  CFR  sa  the  request  for 
additional  time  is  for  the  installation  of 
any  necessary  modifications  to  the 
existing  approved  reactor  coolant  pimip 
(RCP)  oil  collection  system  or,  if 
necessary,  the  installation  of  a  new  RCP 
oil  collection  system  required  to  meet 
the  specific  requirements  of  Section 
m.O  of  Appendix  R  to  10  CFR  Part  5a 
No  exemption  from  the  technical 
requirements  is  requested. 

Based  on  the  above  considerations, 
we  find  that  the  licensee  has  completed 
a  substantial  part  of  the  fire  protection 
feahires  at  Crystal  River  Unit  No.  3.  The 
hcensee  is  applying  significant  effort  to 
complete  the  reassessment  of  any 
remaining  modifications  and  designs 

■Crystal  River  Unll  No.  ^-Operating UcenM  Na 
DPR-72:  Amendment  No.  23  Supported  by  FPSER 
issued  July  27. 1979;  SER  Supplement  dated  October 
14. 1980;  SER  Supplemenmt  dated  January  22, 1981. 
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which  might  be  necessary  for  strict 
conformance  with  Sections  III.G,  III.L 
and  m.O.  We  find  tiiat  because  of  the 
already-completed  upgrading  of  this 
facility,  tiiere  is  no  undue  risk  to  the 
health  and  safety  of  the  public  involved 
with  continued  operation  until  the 
completion  of  this  reassessment  on  June 
30, 1982  and  the  installation  of  tiie 
revised  designs  after  that  date  in 
accordance  with  the  provisions  of  the 
Exemption.  Therefore,  an  exemption 
should  be  granted  to  allow  such  time  for 
completion.  However,  because  we  have 
found  that  most  submittals  of  tiiis 
reanalysis  for  conformance  to  Section 
m.G  to  date  from  other  licensees  have 
not  been  complete;  that  is,  not  all  of  the 
information  requested  by  generic  letter 
81-12  dated  February  20, 1981,  was 
provided,  we  are  adding  a  condition  to 
this  Exemption  that  requires  all  such 
information  to  be  submitted  by  the  date 
granted 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  an  exemption  is  authoirzed  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  Interest  and 
hereby  grants  the  following  exemptions 
with  respect  to  the  requirements  of 
Sections  ffl.G,  m.L  and  m.O  of 
Appendix  R  to  10  CFR  50: 

(1)  The  date,  March  19, 1981,  for 
submittal  of  plans  and  schedules  to 
achieve  compliance  as  required  by 

S  50.48(c)(5)  is  extended  to  June  30, 1982; 

(2)  The  date.  March  19, 1981.  for  filing 
exemption  reqi'ests  pursuant  to 

§  50.48(c)(6)  which  includes  a  tolling 
provision  is  extended  to  June  30, 1982; 

(3)  The  date,  March  19, 1981,  for 
submittal  of  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  Sections  m.G.3 
and  mx  as  required  by  S  50.48(c)(5)  is 
extended  to  June  30, 1982;  and 

(4)  The  date.  February  17, 1981,  bom 
which  the  installation  schedules 
established  in  S  50.48(c)(2)  and  (3)  are 
calculated,  is  extended  to  June  30, 1982; 

Provided  the  following  conditions  are 
met 

(1)  Requests  for  exemption  pursuant 
to  S  50.48(c)(6)  must  include: 

(a)  A  concise  statement  of  the  extent 
of  the  exemption; 

(b)  A  concise  description  of  the 
proposed  alternative  design  features 
related  to  assuring  post-fire  shutdown 
capability;  and 

(c)  A  sound  technical  basis  that 
justifies  the  proposed  alternative  in 
terms  of  protection  afforded  to  post-fire 
shutdown  capability,  degree  of 
enhancement  in  fire  safety  by  full 


compliance  with  m.G  requirements,  or 
-  the  detriment  to  plant  safety  inciured  by 
full  compliance  with  m.G.  A  simple 
statement  that  the  feature  for  which  the 
exemption  is  requested  was  previously 
approved  by  the  NRC  staff  is  not 
sufficient.  A  simple  assertion  that  in  the 
licensee's  judgment  the  feature  for 
which  the  exemption  is  requested  is 
adequate  fire  protection  is  not  sufficient. 

(2)  The  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  Section  m.G.3, 
as  required  by  S  50.48(c)(5)  shall  include 
a  point-by-point  response  to  each  item 
in  Section  8  of  Enclosure  1  to  generic 
letter  81-12  dated  February  20, 1981,  and 
to  each  item  in  Enclosure  2  to  generic 
letter  81-12  dated  February  20, 1981. 

If  the  licensee  does  not  meet  the 
above  conditions,  the  licensee  will  be 
found  in  violation  of  10  CFR  50.48(c) 
even  though  the  submittal  may  be  made 
within  the  time  limit  granted  by  the 
Exemption.  If  such  a  violation  occurs, 
imposition  of  a  civil  penalty  will  be 
considered  under  Section  234  of  the 
Atomic  Energy  Act,  as  amended.  Such  a 
violation  will  be  a  continuing  one 
beginning  with  the  date  set  in  the 
Exemption  for  submittal  and  terminating 
when  all  inadequacies  are  corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  NRC  staff,  caused  by 
the  workload  associated  with  reviewing 
all  of  the  submittals  falling  due  near  the 
same  time,  will  not  reheve  the  licensee 
of  the  responsibility  for  completeness  of 
the  submittal,  nor  will  such  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated. 

The  NRC  staff  has  determined  that  the 
granting  of  this  Exemption  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  Xo  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with  this 
action. 

Dated  at  Bethesda,  Maryland  this  4th  day 
of  May.  1982. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  82-130*8  Piled  S-lZ-aS  8t4S  un] 
BftUNO  COOC  TSM-ei-ll 


[Dockets  No*.  50-321  and  50-386] 

GMrgia  Pow«r  Co.  ataL;  Issuance  of 
Amendments  to  Facility  Operating 
Ucenaes 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
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issued  Amendments  Nos.  88  and  27  to 
Facility  Operating  Licenses  Nos.  DPR-57 
and  NPF-5,  issued  to  Georgia  Power 
Company,  Oglethorp  Power 
Corporation,  Muncipal  Electric 
Authority  of  Georgia,  and  City  of 
Dalton,  Georgia,  which  revised 
Technical  Specifications  (TSs)  for 
operation  of  the  Edwin  I.  Hatch  Nuclear 
Plant,  Units  Nos.  1  and  2  (the  facility) 
located  in  Appling  County,  Georgia.  The 
amendments  are  effective  as  of  the  date 
of  issuance. 

The  amendment  modifies  the  TSs  to 
provide  limiting  conditions  of  operation, 
surveillance  and  test  requirements  for 
faciUty  modifications  made  at  Hatch  to 
protect  against  degraded  grid  voltage 
damaging  safety  related  equipment. 

The  application  for  the  amendments 
compUes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
fundings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendments.  Prior  public  notice 
of  these  amendments  was  not  required 
since  the  amendments  do  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  these  amendments  will 
not  result  in  any  significant 
environmental  impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement  or  negative 
declaration  and  environmental  impact 
appraisal  need  not  be  prepared  in 
connection  with  issuance  of  these 
amendments. 

For  futher  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  July  22. 1977.  as 
supplemented  October  9, 1980,  May  21, 
1981,  October  2. 1981,  December  2, 1981. 
and  January  26, 1982.  (2)  Amendments 
Nos.  88  and  27  to  licenses  Nos.  DPR-57 
and  NPF-5,  and  (3)  the  Commission's 
related  Safety  Evaluation.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  1717  H  Street  N.W.,  Washington, 
D.C.  and  at  the  Appling  County  PubUc 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia  31513.  A  copy  of  items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
D.C.  20535,  Attention:  Director.  Division 
of  Licensing. 

Dated  at  Bethesda.  Maryland,  this  6th  day 
May  1982. 


For  The  Nuclear  Regulatory  Commission. 
lohn  F.  Stolz, 

Chief,  Operating  Reactors  Brand  No.  4, 
Division  of  Licensing. 

[FR  Doc  aZ-lXM  FUed  S-U-<Z:  MS  uil 
MLUNQCOOC  TSM-SMI 


(Docket  Na  50-366] 

Georgia  Power  Co.,  et  al.;  Issuance  of 
Amendment  to  Faulty  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
issued  Amendment  No.  28  to  Facility 
Operating  License  No.  NPF-5,  issued  to 
Georgia  Power  Company,  Oglethorpe 
Power  Corporation.  Municipal  Electric 
Authority  of  Georgia,  and  City  of 
Dalton,  Georgia,  which  revised 
Technical  Specifications  (TSs)  for 
operation  of  the  Edwin  L  Hatch  Nuclear 
Plant  Unit  No.  2  (the  facility)  located  in 
Appling  County,  Georgia.  The 
amendment  is  elective  as  of  the  date  of 
issuance. 

This  amendment  revises  the  TSs  to 
enable  operation  of  the  facility  after  the 
Cycle  3  Reload,  at  licensed  power. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Conunission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
§  51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance,  of  this  amendment 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  March  11, 1982.  (2) 
Amendment  No.  28  to  License  No.  NPF- 
5.  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  PubUc  Document  Room. 
1717  H  Sti«et  N.W..  Washington.  D.C 
and  at  the  Appling  County  Public 
Library.  301  City  Hall  Drive,  Baxley. 
Georgia  31513.  A  copy  of  items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Conunission.  Washington. 
D.C.  20555.  Attention:  Director,  Division 
of  Licensing. 


Dated  at  Bethesda.  Maryland,  this  6th  day 
of  May  1982. 

For  the  NucImt  Regulatory  Commisaion. 
lohnF.Stolx. 

Chief  Operating  Reactors  Branch  #C 
Division  of  Licensing. 

(FR  Doc.  82-13080  FtM  S-t2-8£  MS  am\ 
aUJNQ  CODE  7SM-t1-M 


[Dockets  No*.  50-321  and  50-366] 

Georgia  Power  Co^  ct  aL  (Edwin  L 
Hatch  Nuclear  Plant,  Units  1  and  2% 
Exemption 


The  Georgia  Power  Company  (the 
licensee)  and  three  other  co-owners  are 
the  holders  of  Facility  Operating 
Licenses  Nos.  DPR-57  and  NIY-5  which 
authorize  operation  of  the  Edwin  L 
Hatch  Nuclear  Plant  Units  1  and  2 
(Hatch  or  the  facilities).  These  licenses 
provide,  among  other  things,  that  they 
are  subject  to  all  rules,  regiilations  and 
Orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect 

The  facilities  are  boiling  water 
reactors  located  at  the  licensee's  site  in 
Appling  County.  Georgia. 

n 

On  November  19. 1980,  the 
Commission  published  a  revised  Section 
10  CFR  50.48  and  a  new  Appendix  R  to 
10  CFR  Part  50  regarding  fire  protection 
features  of  nuclear  power  plants  (45  FR 
76602).  The  revised  S  50.48  and 
Appendix  R  became  effective  on 
February  17. 1981.  Section  50.48(c) 
established  the  schedules  for  satisfying 
the  provisions  of  Appendix  R.  Section  ID 
of  Appendix  R  contains  15  subsections, 
lettered  A  through  O.  each  of  which 
specifies  requirements  for  a  particular 
aspect  of  the  fire  protection  features  at  a 
nuclear  power  plant  One  of  these  15 
subsections,  EQ.G.  is  the  subject  of  this 
Exemption.  Subsection  III.G  specifies 
detailed  requirements  for  fire  protection 
of  the  equipment  used  for  safe  shutdown 
by  means  of  separation  and  barriers 
(in.G.2).  If  the  requirements  for 
separation  and  barriers  could  not  be  met 
in  an  area,  alternative  safe  shutdown 
capability,  independent  of  that  area  and 
equipment  in  that  area,  was  required 
(ffl.G.3). 

Section  50.48(c)  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  within  a 
specified  time  from  the  effective  date  of 
this  fire  protection  rule,  February  17, 
1981,  except  for  modifications  to  provide 
alternative  safe  shutdown  capability. 
These  latter  modifications  (III.G.3) 
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require  NRC  review  and  approval 
Hence.  §  50.48(c)  requires  their 
completion  within  a  certain  time  after 
NRC  approval.  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capability  was  specified  as  March  19, 
1981. 

By  letter  dated  March  19. 1981,  as 
amended  March  3, 1982,  Georgia  Power 
Company  requested  exemptions  from  10 
CFR  50.48(c)  with  respect  to  the 
requirements  of  Section  m.G  of 
Appendix  R  as  follows: 

(1)  Extend  from  March  19, 1981,  to  July 
1, 1982,  the  date  for  submittal  of  plans 
and  schedules  to  achieve  compliance 
with  in.G.2  required  by  §  50.48(c)(5); 

(2)  Extend  from  March  19, 1981,  to  July 
1, 1982,  the  date  for  filing  additional 
exemptions  fttim  Section  m.G  pursuant 
to  §§  50.12(a)  and  50.48(c)(6): 

(3)  Extend  from  March  19, 1981,  to  July 
1, 1982,  the  date  for  submittal  of  design 
descriptions  of  alternative  or  dedicated 
shutdown  systems  to  comply  with 
Section  III.G.3,  if  such  are  necessary, 
and 

(4)  Extend  fit)m  February  17. 1981.  to 
July  1. 1982,  the  date  from  which  the 
installation  schedules  established  in 

S  50.48(c)(2)  and  (3)  are  calculated. 

When  this  fire  protection  rule  was 
approved  by  the  Commission,  it  was 
imderstood  that  the  time  required  for 
each  hcensee  to  reexamine  those 
previously-approved  confignrationa  at 
its  plant  to  determine  whether  they  ateet 
the  requirements  of  Section  III.G  of 
Appendix  R  to  10  CFR  50  was  not  well 
known  and  would  vary  depending  upon 
the  degree  of  conformance.  For  each 
item  of  non-conformance  that  was 
found,  a  fire  hazards  analysis  had  to  be 
performed  to  determine  whether  the 
existing  configuration  provided 
sufficient  fire  protection.  If  it  did,  a  basis 
had  to  be  formulated  for  an  exemption 
request.  If  it  did  not,  modifications  to 
either  meet  th«  requirements  of 
Appendix  R  or  to  provide  some  other 
acceptable  configuration,  that  could  be 
justified  for  an  exemption,  had  to  be 
designed.  Where  fire  protection  features 
alone  could  not  ensure  protection  of  safe 
shutdown  capability,  ahemative  safe 
shutdown  capabihty  had  to  be  designed 
as  required  by  Section  in.G.3  of 
Appendix  R.  Depending  upon  the 
extensiveness  and  number  of  the  areas 
involved,  the  time  required  for  this 
reexamination,  reanalysis  and  redesign 
could  vary  from  a  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one,  short-term  date 
for  all  hcensees  in  the  interest  of 
ensuring  a  best-effort,  expedited 
completion  of  compliance  with  the  fire 
protection  rule,  recognizing  that  there 


would  be  a  munber  <rf  Hcensees  who 
could  not  meet  these  time  restraints  but 
who  could  then  requett  appropriate 
relief  through  the  exemption  process. 
Licensees  for  44  erf  the  72  plants  to 
which  Appendix  R  applies  (plants  writh 
an  operating  license  issued  prior  to 
January  1, 1979)  have  requested  such 
scheduler  relief. 

The  licenaeea  for  the  remaining  28 
plants  made  submittals  to  meet  the 
schedular  requirements  of  S  50.48(0).  All 
of  these  submittals,  however,  were 
deficient  in  some  respects.  In  general, 
much  of  the  information  requested  in  a 
generic  letter  (81-12)  dated  February  20. 
1981,  to  the  licensees  of  all  72  plants, 
was  not  provided.  Therefore,  additional 
time  is  being  used  to  complete  those 
submittals  also. 

m 

Prior  to  the  issuance  of  Appendix  R, 
the  Hatch  FHant  had  been  reviewed 
against  the  criteria  of  Appendix  A  to  the 
Branch  Technical  Position  9.5-1  (BTP 
9.5-1).  The  BTP  9.5-1  was  developed  to 
resolve  the  lessons  learned  from  the  fire 
at  Browns  Ferry  Nuclear  Plant.  It  is 
broader  in  scope  than  Appendix  R, 
formed  the  nucleus  of  the  criteria 
developed  further  in  Appendix  R  and  fa 
its  present  rerriaed  farm  constitntee  the 
section  of  the  Sttrndnd  Review  Han 
used  for  the  ttview  of  apptications  for 
construction  permits  and  operating 
Ucenses  of  new  plants.  The  review  was 
completed  by  the  NRC  staff  and  its  fire 
protection  consoltants  and  a  Fire 
Protection  Safety  Evahration  (FPSER) 
was  issued  dated  October  4. 1978.  The 
FPSER  supported  the  required 
modifications  to  be  made  to  the  Hatch 
Units'  physical  features,  systems,  and 
administrative  controls  to  meet  the 
criteria  of  Appendix  A  to  BTP  9.5-1.  AD 
of  these  modifications  have  been 
completed.  Therefore,  the  Hatch  Units 
have  upgraded  to  a  high  degree  of  fire 
protection  already  and  the  extensive 
reassessment  involved  In  the  request  for 
additional  time  is  to  quantify,  m-detail, 
the  differences  between  what  was 
recently  approved  and  the  specific 
requirements  of  Section  m.G  to 
Appendix  R  of  10  CFR  Part  50. 

Based  on  the  above  considerattons  we 
find  that  the  licensee  has  completed  a 
substantial  part  of  the  fire  protection 
features  at  Hatch  Units  1  and  2  in 
conformance  with  the  requirements  of 
the  fire  protection  rule  and  it  applying 
significant  effort  to  complete  the 
reassessment  of  any  remaining 
modifications  which  might  be  necessary 
for  strict  conformance  with  Section 
m.G.  We  find  that  because  of  the 
already-completed  upgrading  of  these 
facilities,  there  is  no  undue  risk  to  the 


health  and  safety  of  the  public  involved 
with  contfaued  operation  until  the 
completion  of  this  reassessment  on  July 
1, 1982.  Therefore,  an  exemption  should 
be  granted  to  allow  such  time  for 
completion.  However,  because  we  have 
found  that  most  sabmittala  of  this 
reanalysis  to  date  from  other  licensees 
have  not  been  complete;  that  is,  not  all 
of  the  information  requested  by  generic 
letter  81-12  dated  February  20, 1981, 
was  provided,  we  are  adding  a  condition 
to  this  Exemption  that  requires  all  such 
information  to  be  submitted  by  the  date 
granted. 

IV 

Accordmgly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defiense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  the  following  exemptions 
with  respect  to  the  requirements  of 
Section  ffl.G  of  Appendix  R,  to  10  CFR 
Part  50: 

(1)  The  date.  March  19, 1981,  for  submtttal 
of  plans  and  schedules  to  achieve  oompltance 
as  required  l^jr  {  Sa4a(cK5)  is  extended  to 
fuly  1. 1882; 

(2)  The  date.  March  IS.  19S1.  far  filB^ 
eicaeiption  requeaU  pursuant  to  i  Sa4fl(c)(&) 
whicfa  Includes  a  tolling  provisfcHi  is  extended 
to  )vly  1. 1982: 

(3)  The  date.  March  lA  1981.  far  Mlwittal 
of  design  description*  of  altenaliTe  er 
dedicated  shutdown  syatems  to  ooBply  with 
Section  IILC.3  as  required  by  I  sa4a4cK5)  is 
extended  to  July  1, 1982;  and 

(4)  The  date,  February  17, 1981,  from  which 
the  installation  schedules  estabhshed  in 

§  S0.4d(c)  (2)  and  (3)  are  calculated,  is 
extended  to  July  1. 1982: 

Provided  the  following  conditions  are 
met: 

Request  for  exemption  pursuant  to 
§  50.48(c)(6)  must  inlcude: 

(a)  A  concise  statement  of  the  extent  of  the 
exemption: 

(b)  A  concise  description  of  the  proposed 
alternative  design  features  related  to  assuring 
post-Rre  shutdown  capability;  and 

(c)  A  sound  technical  basis  tiiat  justifies 
the  proposed  alternative  in  terms  of 
protection  afforded  to  post-fire  shutdown 
capability,  degree  of  enhancement  in  fire 
safety  by  full  compliance  with  III.G 
requirements,  or  the  detriment  to  plant  safety 
incurred  by  fiiU  compliance  with  III.G.  A 
simple  statement  that  the  feature  for  which 
the  exemption  is  requested  was  previously 
approved  by  the  NRC  staff  is  not  sufficient.  A 
simple  assertion  that  in  the  Hcensee's 
judgment  the  feature  for  which  the  exemption 
is  requested  is  adequate  fire  protection  is  not 
sufficient 

(2)  The  design  descriptions  of  alternative  or 
dedicated  shutdown  systems  to  comply  with 
Section  III.G.3,  as  required  by  {  50.48(c)(5) 
shall  include  a  point-by-point  response  to 
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each  item  in  Section  B  of  Enclosure  1  to 
generic  letter  81-12  dated  February  20, 1981. 
and  to  each  item  in  Enclosure  2  to  generic 
letter  81-12  dated  February  20, 1981. 

If  the  licensee  does  not  meet  the 
above  conditions,  the  licensee  will  be 
found  in  violation  of  10  CFR  50.48(c) 
even  though  the  submittal  may  be  made 
within  the  time  limit  granted  by  the 
Exemption.  If  such  a  violation  occurs, 
imposition  of  a  civil  penalty  will  be 
considered  under  Section  234  of  the 
Atomic  Energy  Act  as  amended.  Such  a 
violation  will  be  a  continuing  one  . 
beginning  with  the  date  set  in  the 
Exemption  for  submittal  and  terminating 
when  all  inadequacies  are  corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  NRC  staff,  caused  by 
the  workload  associated  with  reviewing 
all  of  the  submittals  falling  due  near  the 
same  time,  will  not  relieve  the  Ucensee 
of  the  responsibiUty  for  completeness  of 
the  submittal,  nor  will  such  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated. 

The  NRC  staff  has  determined  that  the 
granting  of  this  Exemption  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  coimection  with  this 
action. 

Dated  at  Bethesda.  Maryland  this  3rd  day 
of  May  1962. 

For  The  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 
Director,  Office  of  Nualear  Reactor 
Regulation. 

|FK  Doc  82-13001  Filed  $-12-62:  B:4S  am| 
BILUNQCOOE  759O-0t-« 


[Docket  Nos.  50-315  and  50-316 


Indiana  &  Michigan  Electric  Co^ 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  54  to  Facility 
Operating  License  No.  DPR-58,  and 
Amendment  No.  40  to  Facility  Operating 
License  No.  DPR-74  issued  to  Indiana 
and  Michigan  Electric  Company  (the 
licensee),  which  revised  Technical 
Specifications  for  operation  of  Donald  C 
Cook  Nuclear  Plant,  Unit  Nos.  1  and  2 
(the  facilities)  located  in  Berrien  County. 
Michigan.  The  amendments  are  effective 
as  of  the  date  of  issuance. 

These  amendments  relocate  the 
radiological  environmental  Technical 
Specifications  into  a  separate  section 
Appendix  B  Part  I — Radiological  and 


replace  the  non-radiological 
environmental  Technical  Specifications 
with  Appendix  B  Part  II — non- 
radiological.  Environmental  Protection 
Plan.  Remaining  requirements  of 
Appendix  B  are  now  called  Part  ID  non 
Water  Quality — Non  Radiological. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendments.  Prior  public  notice 
of  these  amendments  was  not  required 
since  the  amendments  do  not  involve 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  these  amendments  will 
not  result  in  any  significant 
environmental  impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement  or  negative 
declaration  and  environmental  impact 
appraisal  need  not  be  prepared  in 
connection  with  issuance  of  these 
amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  November  4. 1981, 

(2)  Amendment  Nos.  54  and  40  to 
License  Nos.  DPR-58  and  DPR-74,  and 

(3)  the  Commission's  related  Safety 
Evaluation.  All  of  these  items  are 
available  for  pubUc  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Sti«et  N.W..  Washington,  D.C. 
and  at  the  Maude  Reston  Memorial 
Library,  500  Market  Street,  SL  Joseph, 
Michigan  49085.  A  copy  of  items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Conmiission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda.  Maryland  this  6th  day 
of  May.  1982. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vaise, 

Chief,  Operating  Reactors  Branch  No.  1, 
Division  of  Licensing. 

[FR  Doc  82-13002  FUe^  5-12-82:  ft4S  am| 
BIUJNQ  COOC  7SMM>1-« 


[Docket  Na  50-374] 

Commonwealth  Edison  Co^  La  Salle 
County  Station,  Unit  No.  2;  Order 
Extending  Conatruction  Completion 
Date 

Commonwealth  Edison  Company  is 


the  holder  of  Construction  Permit  No. 
CPPR-100,  issued  by  the  Atomic  Energy 
Commission  '  on  September  10, 1973.  for 
construction  of  La  Salle  County  Station. 
Unit  No.  2.  This  fadhty  is  presently 
imder  construction  at  the  appUcant's  site 
in  Brookfield  Township.  La  Salle 
County,  Illinois. 

On  March  2, 1982.  the  appUcant 
requested  an  extension  of  the  latest 
completion  dates  because  construction 
has  been  delayed  by  the  following 
events  beyond  its  control: 

1.  Concentration  of  resources  on 
completion  of  La  Salle  County  Station.  Unit  1 
construction  and  testing. 

2.  Unforeseen  new  and/or  replacement 
equipment  delivery  difficulties. 

3.  Accommodation  of  additional  NRC 
criteria  related  to  preoperational  testing. 

4.  Uncertainty  as  to  expansion  of  NRC 
requirements. 

This  action  involves  no  significant 
hazards  consideration;  good  cause  has 
been  shown  for  the  delays;  and  the 
requested  extension  is  for  a  reasonable 
period.  The  staff's  conclusions  are  set 
forth  in  the  staff's  evaluation  of  the 
request  for  extension. 

The  Commission  has  determined  that 
this  action  will  not  restdt  in  any 
significant  environmental  impact  and. 
pursuant  to  10  CFR  51.5(d)(4),  an 
environmental  impact  statement  or 
negative  declaration  and  environmental 
impact  appraisal,  need  not  be  prepared 
in  connection  with  this-action. 

The  NRC  staff  evaluation  of  the 
request  for  extension  of  the  construction 
permit  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  1717  H  Sb«et  NW.,  Washington, 
D.C.  20555  and  at  the  PubUc  Library  of 
Illinois  Valley  Community  College, 
Rural  Route  No.  1,  Oglesby,  Illinois 
61348. 

It  is  hereby  ordered  that  the  latest 
date  for  Construction  Permit  No.  CPPR- 
100  is  extended  from  March  31. 1982  to 
September  3a  1983. 

Date  of  Issuance:  May  3. 1962. 

For  the  Nuclear  Regulatory  Commiesion. 
Robert  A  Purple, 

Deputy  Director,  Division  of  Licensing.  Office 
of  Nuclear  Reactor  Regulation. 

PV  Doc.  82-13087  PUed  S-12-82:  ft4S  •m| 
■aXMQ  COOC  7SM-01-M 


'  Effective  January  19, 1975,  the  Atomic  Eneisy 
Commission  t>ecame  the  Nuclear  Regulatory 
Commusion  and  permits  in  effect  on  thai  day 
continued  under  the  authority  of  the  Nuclear 
Regulatory  Commission. 
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[Docket  No.  50-416] 

Mississippi  Power  &  Light  Co.;  (Middle 
Soutti  Energy,  inc.;  Soutti  Mistfssippi 
Electric  Power  Association;  Grand  Gulf 
Nuclear  Station,  Unit  No.  1;  Order 
Extending  Construction  Completion 
Date 

Mississippi  Power  and  Light 
Company.  Middle  South  Energy,  Inc.. 
and  South  Mississippi  Electric  Power 
Association  are  the  holders  of 
Construction  Permit  No.  CPPR-118 
issued  by  the  Atomic  Energy 
Commission '  on  September  4. 1974  and 
extended  on  October  30. 1979,  for  the 
construction  of  the  Grand  Gulf  Nuclear 
Station.  Unit  No.  1.  which  is  presently 
under  construction  at  the  Middle  South 
Energy,  Inc.  site  in  Claiborne  County, 
Mississippi.  On  January  8, 198Z 
Mississippi  Power  and  Light  Company, 
on  behalf  of  itself  and  as  agent  for 
Middle  South  Energy.  Inc.  and  South 
Mississippi  Electric  Power  Association, 
requested  an  extension  of  the 
construction  completion  date  for  Grand 
Gulf,  Unit  No.  1  because  construction 
has  been  delayed  due  to  the  following 
factors: 

1.  Problems  with  pre-operational  testing. 

2.  Final  inspection  and  quality  assurance 
work. 

3.  Assuring  that  all  applicable  NRG 
requirements  are  met,  including  those 
resulting  from  the  TMI-2  accident. 

This  action  involves  no  significant 
hazards  consideration;  good  cause  has 
been  shown  for  the  delays;  and  the 
requested  extension  is  for  a  reasonable 
period.  The  staffs  conclusions  are  set 
forth  in  the  staff's  evaluation  of  the 
request  for  extensioa 

The  Commission  has  determined  that 
this  action  will  not  result  in  any 
significant  environmental  impact  and. 
pursuant  to  10  CFR  51.5(d)(4).  an 
environmental  impact  statement,  or 
negative  declaration  and  environmental 
impact  appraisal,  need  not  be  prepared 
in  connection  with  this  action. 

The  NRC  staff  evaluation  of  the 
request  for  extension  of  the  construction 
permit  is  available  for  public  inspection 
at  the  Commission's  PubHc  Document 
Room,  1717  H  Street,  N.W.,  Washington. 
D.C.  20555  and  at  the  Hinds  Jr.  College, 
George  M.  McLendor  Library.  Raymond, 
Mississippi  39154. 

It  is  hereby  ordered  that  the  latest 
completion  date  for  CPPR-118  is 
extended  from  March  1, 1982  to 
November  1. 1982. 

Date  of  ksuance:  May  3, 1982. 


'Effective  January  19. 1975.  the  Atomic  Energy 
Commiuion  became  the  Nuclear  Regulatory 
Commiasion  and  Pennlti  in  effect  on  that  day  were 
continued  under  the  authority  of  the  Nuclear 
Regulatory  Commiaaion. 


For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Puipk, 

Deputy  Director,  Division  of  Licensing,  Office 
of  Nuclear  Reactor  Regulation. 

(FR  Doc.  82-130m  Piled  6-12-82:  MS  am] 

BiUJNO  cooe  7Sa«-»MI 

(Docket  Nos.  50-282  and  50-306] 

Norttiem  States  Power  Co.  (Prairie 
Island  Nuclear  Generating  Plant  Unit 
Nos.  1  and  2);  Exemption 

I 

The  Northern  States  Power  Company 
(the  licensee)  is  the  holder  of  Facihty 
Operating  License  Nos.  DPR-42  and 
DPR-60  which  authorize  operation  of  the 
Prairie  Island  Nuclear  Generating  Plant 
Unit  Nos.  1  and  2.  These  hcenses 
provide,  among  other  things,  that  they 
are  subject  to«U  rules,  regulations  and 
Orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  facility  comprises  two 
pressurized  water  reactors  at  the 
licensee's  site  located  in  Goodhue, 
Minnesota. 

n 

On  November  19. 1980,  the 
Commission  published  a  revised  Section 
10  CFR  50.48  and  a  new  Appendix  R  to 
10  CFR  50  regarding  fire  protection 
features  of  nuclear  power  plants  (45  FR 
76602).  The  revised  S  50.48  and 
Appendix  R  became  effective  on 
February  17. 1981.  Section  50.48(c) 
establihsed  the  schedules  for  satisfying 
the  provisions  of  Appendix  R.  Section  III 
of  Appendix  R  contains  fifteen 
subsections,  lettered  A  through  O,  each 
of  which  specifies  requirements  for  a 
particular  aspect  of  the  fixe  protection 
features  at  a  nuclear  power  plant.  Two 
of  these  fifteen  subsections,  III.G.  and 
ni.J.  are  the  subject  of  this  exemption 
request.  Subsection  m.G.  specifies 
detailed  requirements  for  fire  protection 
of  the  equipment  used  for  safe  shutdown 
by  means  of  separation  and  barriers 
(III.G.2).  ff  the  requirements  for 
separation  and  barriers  could  not  be  met 
in  an  area,  alternative  safe  shutdown 
capability,  independent  of  that  area  and 
equipment  in  that  area,  is  required 
(m.G.3.). 

Subsection  III.)  specifies  detailed 
requirements  for  providing  emergency 
lighting  in  all  areas  needed  for  operation 
of  safe  shutdown  equipment. 

Section  50.48(c)  requires  completion  of 
all  modificaitons  to  meet  the  provisions 
of  Appendix  R  within  a  specified  time 
fi-om  tiie  effective  date  of  this  fire 
protection  rule.  February  17. 1981. 
except  for  modifications  to  provide 
alternative  safe  shutdown  capability. 


These  latter  modifications  (III.G.3.) 
require  NRC  review  and  approval. 
Hence.  §  50.48(c)  requires  their 
completion  within  a  certain  time  after 
NRC  approval.  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capabihty  was  specified  as  March  19. 
1981. 

Section  50.48(c)(3)  specifies  the 
installation  schedule  of  those  fire 
protection  features  such  as  emergency 
lighting  (III.})  that  require  a  plant 
shutdown  to  complete  the  installation. 
The  installation  schedule  in  {  50.48(cX3) 
requires  the  completion  of  the 
installation  of  such  fire  protection 
features  during  the  first  refueling  outage 
commencing  after  180  days  from  the 
effective  date  of  Appendix  R  (February 
17. 1981).  Hence.  Section  50.48(c)(3) 
requires  the  licensee  to  complete  the 
installation  of  the  emergency  lighting 
(in. J)  during  the  first  refueling  outage 
commencing  after  August  17. 1981  for 
each  unit. 

By  letters  dated  March  13.  March  19. 
November  16.  and  December  1. 1981, 
and  February  5, 1982.  Northern  States 
Power  Company  requested  exemptions 
fit)m  10  CFR  50.48(c)  with  respect  to  the 
requirements  of  Sections  m.G  and  Ul.) 
of  Appendix  R  as  follows: 

Extend  the  date  in  paragraph  (c)(S]  for 
submitting  plans  and  schedules  for  meeting 
the  provisions  of  paragraphs  (c)(2],  (c)(3),  and 
(c)(4)  with  respect  to  the  requirements  of 
Section  ni.G  of  Appendix  R,  and  for 
submitting  design  descriptions  of 
modifications  needed  to  satisfy  Section 
III.G.3  of  Appendix  R.  from  March  19, 1981  to 
luly  1, 1962. 

(2)  Extend  the  implementation  date  in 
paragraph  (c)(2)  for  installation  of 
modifications  required  by  Appendix  R, 
Section  III.G.2.  that  do  not  require  prior  NRC 
approval  or  plant  shutdown,  from  nine 
months  after  February  17. 1981  to  nine 
months  after  June  l",  1982. 

(3)  Extend  the  implementation  date  in 
paragapb  (c](3]  for  installation  of 
modifications  required  by  Appendix  R. 
Section  IILG.2.  that  do  not  require  prior  NRC 
approval,  but  require  plant  shutdown,  from 
before  startup  a^er  the  first  refueling  or 
extended  outage  commencing  180  days  or 
more  after  February  17, 1981,  to  before 
startup  after  the  first  refueling  or  extended 
outage  commencing  180  days  or  more  after 
June  1, 1982. 

(4)  Extend  the  implementation  date  in 
paragraph  (c)(3]  for  modification  required  by 
Apppendix  R.  subsection  m.).  that  do  not 
require  prior  NRC  approval  but  requires  a 
plant  shutdown,  from  the  first  refueling 
shutdown  or  extended  outage  commencing 
after  180  days  from  the  effective  date  of 
Appendix  R  for  each  unit  to  the  refueling 
outage  scheduled  for  autumn  of  1982  for  Unit 
1  and  scheduled  for  spring  of  1982  for  Unit  2. 


When  thi*  Fire  Protection  Rule  was 
approved  by  the  Commission,  it  was 
understood  that  the  time  required  for 
each  licensee  to  re-examine  those 
previously-approved  configurations  at 
its  plant  to  determine  whether  they  meet 
the  requirements  of  Section  III.G  of 
Appendix  R  to  10  CFR  SO,  was  not  well 
known  and  would  vary  depending  upon 
the  degree  of  conformance.  For  each 
item  of  nonconformance  that  was  found, 
a  fire  hazards  analysis  had  to  be 
performed  to  determine  whether  the 
existing  configuration  provided 
sufficient  fire  protection.  If  it  did.  a  basis 
had  to  be  formulated  for  an  exemption 
request.  If  it  did  not,  modifications  to 
either  meet  the  requirements  of 
Appendix  R  or  to  provide  some  other 
acceptable  configuration,  that  could  be 
justified  for  an  exemption,  had  to  be 
designed.  Where  fire  protection  features 
alone  could  not  ensure  protection  of  safe 
shutdown  capability,  alternative  safe 
shutdown  capability  had  to  be  designed 
as  required  by  Section  IILG.3  of 
Appendix  R.  Depending  upon  the 
extensiveness  and  number  of  the  areas 
involved,  the  time  required  for  this  re- 
examination, reanal]rsi8  and  redesign 
could  vary  bom  a  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one,  short-term  date 
for  all  licensees  in  the  interest  of 
ensuring  a  best-effort  expedited 
completion  of  compliance  with  the  Fire 
Protection  Rule,  recognizing  that  there 
would  be  a  number  of  licensees  who 
could  not  meet  these  time  restraints  but 
who  could  then  request  appropriate 
relief  through  the  exemption  process. 
Licensees  for  44  of  the  72  plants  to 
which  Appendix  R  apphes  (plants  with 
an  operatLig  hcense  issued  prior  to 
January  1, 1979)  have  requested  such 
schedular  relief. 

The  licensees  for  the  remaining  28 
plants  made  sobmittala  to  meet  the 
schedular  requirements  of  Sa48(c).  AU 
of  these  submittals,  however,  were 
deficient  in  some  respects.  In  general 
much  of  the  information  requested  in  a 
generic  letter  (81-12)  dated  February  20, 
1981,  to  the  Ucensees  of  all  72  plants, 
was  not  provided.  Therefore,  additional 
time  is  being  used  to  complete  those 
submittals  also. 

«■      II 

Prior  to  the  issuance  of  ^jpendix  R, 
the  Prairie  Island  Units  had  been 
reviewed  against  the  criteria  of 
Appendix  A  to  the  Branch  Technical 
Position  9^1  (FTP  9.5-1).  The  BTP  9JS-1 
was  developed  to  resolve  the  lessons 
learned  from  the  fire  at  Browns  Ferry 
Nuclear  Plant  It  is  broader  in  scope 
than  Appendix  R,  and  formed  die 
nucleus  of  the  criteria  developed  further 
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in  Appendix  R.  In  its  present  revised 
form  the  BTP  9.5-1  constitutes  the 
section  of  the  Standard  Review  Plan 
used  for  the  review  of  applications  for 
construction  permits  and  operating 
licenses  of  new  plants.  The  review  was 
completed  by  the  NRC  staff  and  its  fire 
protection  consultant  and  a  Fire 
Protection  Safety  Evaluation  (FPSER) 
was  issued.  A  few  items  remained 
unresolved.  Further  discourse  between 
the  licensee  and  the  NRC  staff  resulted 
in  resolution  of  all  of  these  items  as 
documented  in  two  supplements  '  to  the 
FPSER  except  for  the  alternate 
shutdown  capabilities  which  is  die 
subject  of  this  exemption.  The  FPSER 
supported  the  issuance  of  amendments 
to  the  operating  licenses  of  the  Prairie 
Island  Units  '  which  required 
modifications  to  be  made  to  plant 
physical  features,  systems,  and 
administrative  controls  to  meet  the 
criteria  of  Appendix  A  to  BTP  9.5-1.  All 
of  these  modifications  have  been 
completed  Therefore,  the  Prairie  Island 
Units  have  been  upgraded  to  a  high 
degree  of  fire  protection  already  and  the 
extensive  reassessment  Involved  in  this 
request  for  additional  time  is  to 
quantify,  in  detail,  die  differences 
between  what  was  recendy  approved 
and  the  specific  requirements  of  Section 
nLG  to  Appendix  R  of  10  CFR  sa 

By  letter  dated  December  18, 1981, 
Northern  States  Power  Company  did 
submit  for  our  review  a  Fire  Protection 
Safe  Shutdown  Analjrsis  giving  plans 
and  schedules  for  achieving  compliance 
with  Appendix  R.  Section  in.G. 
However,  after  noting  several 
information  deficiencies  in  its  submittai 
the  licensee  requested  an  exemption 
&t)m  Section  50.48(c]  to  conduct  a 
second  level  review  of  their  analysis 
and  iB«pare  a  supplement  to  die  original 
submittal.  The  licnisee  also  stated  in 
the  request  for  exemption  that  the 
additional  time  is  needed  to  present  a 
thorough  and  aaditable  process  by 
which  coi^rmance  with  Section  III.G  of 
Appendix  R  is  accomplished. 

By  letters  dated  November  16  and 
December  1, 1981,  the  licensee  requested 
additional  time  for  completing 
modifications  to  meet  requirements  of 
subsection  m.J,  emergency  lighting. 
Subsection  S0.48(c)(3)  requires  that 
these  mo<yfications  be  ompleted  during 
the  first  refueling  outage  after  August  17, 
1981.  The  first  refueling  outage  for  Unit  1 


'SER  kppknMBti  iwatd  by  lattm  dated  April 
21,  and  DrcantMr  aa,  USD. 

■Prairie  Uland  Unit  1— Operating  UcenM  QPR- 
42,  Amendment  39  supported  by  FPSER  iuued 
September  6, 197S. 

Prairie  Island  Unit  a— Operating  license  IMH-aa 
Amendment  33  suppuit«d  by  FPSER  issued 
September  6, 1979. 


occurred  in  Septonber  1961  and  for  Unit 
2  of  the  first  refueling  outage  is  planned 
for  the  spring  of  1982.  Therefore  the 
exemption  is  requested  for  Unit  1  fm  the 
completion  date  of  the  emeigency 
lighting  to  be  during  the  second  refueling 
outage  after  August  17. 1981.  The 
licensee  has  committed  to  complete  the 
modifications  during  the  spring  refueling 
outage  for  Unit  2  which  is  the  first 
outage  after  August  17, 1981,  and 
therefore  an  exemption  from  Subsection 
50.48(c)(3)  is  not  necessary  for  Unit  2. 
For  Unit  1  a  time  restraint  was  created 
since  the  licensee  is  required  by 
Subsection  5a48(c)(3)  to  perf(»m  the 
necessary  engineering  analysis,  design, 
purchase  and  installation  of  necessary 
equipment  within  a  period  of  seven 
months.  We  agree  that  the  licensee  in 
this  instance  applied  a  best  effort  and 
the  time  allowed  turned  oat  to  be 
insufficient  In  addition,  portable 
lighting  units  are  available  for  use  by 
operators  and  the  fire  brigade  memben 
as  an  interim  measure  until  completion. 
On  this  basis  the  staff  has  judged  that 
the  request  for  exemption  for  Unit  1  to 
allow  additional  time  to  complete  die 
installation  of  emergency  lighring  at  the 
refueling  outage  scheduled  for  autumn  of 
1982  should  be  granted. 

Based  on  the  above  considerations, 
we  find  that  the  licensee  has  completed 
a  substantial  part  of  the  fire  protection 
features  at  Prairie  Island  Units  1  and  2 
in  conformance  with  the  requirements  of 
the  Fire  Protection  Rule  and  is  applying 
significant  effort  to  complete  the 
reassessment  of  any  remaining 
modifications  which  might  be  necessary 
for  strict  conformance  widi  Sections 
nLG  and  m.).  We  find  duit  because  of 
the  already-compteted  upgrading  of 
these  facilities,  there  is  no  undne  risk  to 
the  health  and  safety  of  the  public 
involved  with  continued  operation  until 
the  completion  erf  this  reassessment  on 
July  1, 1982.  Therefore,  an  exemption 
should  be  granted  to  allow  such  time  for 
completion.  However,  because  we  have 
foimd  that  most  submittals  of  this 
reanalysis  to  date  fixxn  other  licensees 
have  not  been  conplete;  that  is,  not  aD 
of  the  information  requested  by  Generic 
Letter  81-12  dated  February  2a  1981, 
was  provided,  we  are  adding  a  condition 
to  this  Exemption  that  requires  all  such 
information  to  be  submitted  by  the  date 
granted. 

IV 

Accordingly,  tke  Commiaskm  has 
determined  that  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law. 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest  wid 
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hereby  grants  the  followring  exemptions 
with  respect  to  the  requirements  of 
Section  III.C  and  ED.)  of  Appendix  R  to 
10  CFR  Part  50: 

(1)  Extend  the  date  in  paragraph  (cK5)  for 
submitting  plans  and  schedules  for  meeting 
the  provisions  of  paragraphs  (c)(2),  (c)(3),  and 
(c)(4)  with  respect  to  the  requirements  of 
Section  III.G  of  Appendix  R.  and  for 
submitting  design  descriptions  of 
modiHcations  needed  to  satisfy  Section 
ni.G.3  of  AppendU  R.  from  March  19. 1981  to 
July  1. 1982. 

(2)  Extend  the  implementation  date  in 
paragraph  (c)(2)  for  installation  of 
modifications  required  by  Appendix  R, 
Section  III.C.2.  that  do  not  require  prior  NRC 
approval  or  plant  shutdown,  from  nine 
months  after  February  17, 1981  to  nine 
months  after  June  1, 1982. 

(3)  Extend  the  implementation  date  in 
paragraph  (c)(3)  for  installation  of 
modifications  required  by  Appendix  R, 
Section  IILG.2.  that  do  not  require  prior  NRC 
approval,  but  require  plant  shutdown,  from 
before  startup  after  the  first  refueling  or 
extended  outage  commencing  180  days  or 
more  after  February  17, 1981,  to  before 
startup  after  the  flrst  refueling  or  extended 
outage  commencing  180  days  or  more  after 
June  1, 1982. 

(4)  The  implementation  date  in  paragraph 
(c)(3)  for  modifications  required  by  Appendix 
R  Subsection  UI.)  is  extended  for  Unit  1  from 
the  first  refueling  outage  after  August  17, 1981 
to  the  second  refueling  outage  after  August 
17, 1981  or  an  extended  outage  as  defined  in 
10  CFR  50.48(c)(3)  commencing  more  than  180 
days  after  the  date  of  this  exemption. 

Provided  the  following  condition  is  met- 

The  design  descriptions  of  alternative  or 
dedicated  shutdown  systems  to  comply  with 
Section  III.G.3..  as  required  by  S  S0.46(c)(S) 
shall  include  a  point-by-point  response  to 
each  item  in  Section  8  of  Enclosure  1  to 
generic  letter  81-12  dated  February  20, 1961. 
and  to  each  item  in  Enclosure  2  to  Generic 
Letter  81-12,  dated  February  2a  1961. 

If  the  hcensee  does  not  meet  the 
above  conditions,  the  Hcensee  will  be 
found  in  violation  of  10  CFR  50.48(c) 
even  though  the  submittal  may  be  made 
within  the  time  limit  granted  by  the 
exemption.  If  such  a  violation  occurs, 
impostition  of  a  civil  penalty  will  be 
considered  imder  Section  234  of  the 
Atomic  Energy  Act.  as  amended.  Such  a 
violation  will  be  a  continuing  one 
beginning  with  the  date  set  in  the 
exemption  for  submittal  and  terminating 
when  all  inadequacies  are  corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  staff,  caused  by  the 
workload  associated  with  reviewing  all 
of  the  submittals  falling  due  near  the 
same  time,  will  not  relieve  the  licensee 
of  the  responsibility  for  completeness  of 
the  submittal,  nor  will  such  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated. 

The  NRC  staff  has  determined  that  the 
granting  of  this  Exemption  will  not 


result  in  any  signiBcant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with  this 
action. 

Dated  at  Bethesda,  Maryland  this  4th  day 
of  May,  1982. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Dentob. 

Director.  Off  ice  of  Nuclear  Reactor 
Regulation. 

(FR  Doc  82-13064  Filed  t-12-82: 8:45  un| 
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(Dockets  No*.  50-277  and  50-27S] 

Philadelphia  Electric  Co^  et  aL  (Peach 
Bottom  Atomic  Power  Station,  Units  2 
and  3);  Exemption 

1 

The  Philadelphia  Electric  Company 
(the  licensee)  and  three  other  co-owners 
are  the  holders  of  Facility  Operating 
Licenses  Nos.  DPR-44  and  DPR-56 
which  authorize  operation  of  the  Peach 
Bottom  Atomic  Power  Station.  Units  2 
and  3  (Peach  Bottom  or  the  facilities). 
These  licenses  provide,  among  other 
things,  that  they  ave  subject  to  all  rules, 
regulations  and  Orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facilities  are  boiUng  water 
reactors  located  at  the  licensee's  site  in 
Yoric  County.  Pennsylvania. 

n 

On  November  19. 1980,  the 
Conmiission  pubhshed  a  revised  Section 
10  CFR  50.48  and  a  new  Appendix  R  to 
10  CFR  60  regarding  fire  protection 
features  of  nuclear  power  plants  (45  FR 
76602).  The  revised  \  50.48  and 
Appendix  R  became  effective  on 
February  17, 1981.  Section  50.48(c) 
established  the  schedules  for  satisfying 
the  provisions  of  Appendix  R.  Section  IH 
of  Appendix  R  contains  15  subsections, 
lettered  A  through  O,  each  of  which 
specifies  requirements  for  a  particular 
aspect  of  the  fire  protection  features  at  a 
nuclear  power  plant.  One  of  these  15 
subsections,  QI.G.  is  the  subject  of  this 
Exemption.  Subsection  III.G  specifies 
detailed  requirements  for  fire  protection 
of  the  equipment  used  for  safe  shutdown 
by  means  of  separation  and  barriers 
(ni.G.2).  If  the  requirements  for 
separation  and  barriers  could  not  be  met 
in  an  area,  alternative  safe  shutdown 
capabihty,  independent  of  that  area  and 
equipment  in  that  area,  was  required 
(m.G.3). 

Section  50.48(c)  required  completion 
of  all  modifications  to  meet  the 


provisions  of  Appendix  R  within  a 
specified  time  itom  the  effective  date  of 
this  fire  protection  rule,  February  17. 

1981,  except  for  modifcations  to  provide 
alternative  safe  shutdown  capability. 
These  latter  modifications  (III.G.3) 
require  NRC  review  and  approval. 
Hence.  S  50.48(c)  requires  their 
completion  within  a  certain  time  after 
NRC  approval.  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capability  was  specified  as  March  19, 
1981. 

By  letter  dated  March  20, 1981.  as 
amended  February  18, 1982,  Philadelphia 
Electric  Company  requested  exemptions 
from  10  CFR  50.48(c)  with  respect  to  the 
requirements  of  Section  in.G  of 
Appendix  R  as  follows: 

(1)  Extend  from  March  19, 1981,  to  June  30. 

1982,  the  date  for  submittal  of  plans  and 
schedules  to  achieve  compliance  with  II1.G.2 
required  by  i  50.48(c)(5): 

(2)  Extend  from  March  19. 1981.  to  June  30. 
1982,  the  date  for  filing  additional  exemptions 
from  Section  ID.G  pursuant  to  §§  S0.12(a)  and 
50.48(c)(6): 

(3)  Extend  from  March  19, 1981.  to  June  30, 
1982,  the  date  for  submittal  of  design 
descriptions  of  alternative  or  dedicated 
shutdown  systems  to  comply  «vith  Section 
III.G.3,  if  such  are  necessary;  and 

(4)  Extend  from  February  17, 1981,  to  June 
30, 1982.  the  date  from  which  the  installation 
schedules  established  in  §  50.48(c)(2)  and  (3) 
are  calculated. 

When  this  fire  protection  rule  was 
approved  by  the  Commission,  it  was 
understood  that  the  time  required  for 
each  licensee  to  reexamine  those 
previously-approved  configurations  at 
its  plant  to  determine  whether  they  meet 
the  requirements  of  Section  III.G  of 
Appendix  R  to  10  CFR  SO  was  not  well 
known  and  would  vary  depending  upon 
the  degree  of  conformance.  For  each 
item  of  nonconformance  that  was  found, 
a  fire  hazards  analysis  had  to  be 
performed  to  determine  whether  the 
existing  configuration  provided 
sufficient  fire  protection.  If  it  did.  a  basis 
had  to  be  formulated  for  an  exemption 
request  If  it  did  not,  modifications  to 
either  meet  the  requirements  of 
Appendix  R  or  to  provide  some  other 
acceptable  configuration,  that  could  be 
justified  for  an  exemption,  had  to  be 
designed.  Where  the  fire  protection 
features  alone  could  not  ensure 
protection  of  safe  shutdown  capability, 
alternative  safe  shutdown  capability 
had  to  be  designed  as  required  by 
Section  III.G.3  of  Appendix  R. 
Depending  upon  the  extensiveness  and 
number  of  the  areas  involved,  the  time 
required  for  this  reexa'Vnination, 
reanalysis  and  redesign  could  vary  from 
a  few  months  to  a  year  or  more.  The 
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Commission  decided,  however,  to 
require  one,  short-term  date  for  all 
licensees  in  the  interest  of  ensuring  a 
best-effort,  expedited  completion  of 
compliance  vsrith  the  fire  protection  rule, 
recognizing  that  there  would  be  a 
number  of  licensees  who  could  not  meet 
these  time  restraints  but  who  could  then 
request  appropriate  relief  through  the 
exemption  process.  Licensees  for  44  of 
the  72  plants  to  which  Appendix  R 
applies  (plants  with  an  operating  Ucense 
issued  prior  to  January  1, 1979)  have 
requested  such  schedular  relief. 

The  licensees  for  the  remaining  28 
plants  made  submittals  to  meet  the 
schedular  requirements  of  §  50.48(c).  All 
of  these  submittals,  however,  where 
deHcient  in  some  respects.  In  general, 
much  of  the  information  requested  in  a 
generic  letter  (81-12)  dated  February  20. 
1981,  to  the  licensees  of  all  72  plants, 
was  not  provided.  Therefore,  additional 
time  is  being  used  to  complete  those 
submittals  also. 

in       I 

Prior  to  the  issuance  of  Appendix  R, 
the  Peach  Bottom  Units  had  been 
reviewed  against  the  criteria  of 
Appendix  A  to  the  Branch  Technical 
Position  9.5-1  (BTP  9.5-1).  The  BTP  9.5-1 
was  developed  to  resolve  the  lessons 
learned  from  the  fire  at  Browns  Ferry 
Nuclear  Plant.  It  is  broader  in  scope 
than  Appendix  R,  formed  the  nucleus  of 
the  crit^a  developed  further  in 
Appendix  R  and  in  its  present,  revised 
form  constitutes  the  section  of  the 
Standard  Review  Plan  used  for  the 
review  of  applications  for  construction 
permits  and  operating  licenses  of  new 
plants.  The  review  was  completed  by 
the  NRC  staff  and  its  fire  protection 
consultants  and  a  Fire  Protection  Safety 
Evaluation  (FPSER)  was  issued  with 
License  Amendments  Nos.  53  dated  May 
23, 1979.  A  few  items  remained 
unresolved.  Further  discourse  between 
the  licensee  and  the  NRC  staff  resulted 
in  resolution  of  these  items  as 
documented  in  four  supplements  '  to  the 
FPSER.  The  FPSER  and  its  supplements 
supported  the  issuance  of  amendments 
to  the  operating  licenses  of  the  Peach 
Bottom  Units  which  required 
modification  to  be  made  to  plant 
physical  features,  systems,  and 
administrative  controls  to  meet  the 
criteria  of  Appendix  A  to  BTP  9.5-1.  All 
of  these  modifications  have  been 
completed.  Therefore,  the  Peach  Bottom 


'  Peach  Bottom  Units  2  and  3— FPSER 
Supplementi: 
No.  1— August  14. 1900. 
No.  2 — September  15,  mo. 
No.  9— October  la  ISn. 
No.  4— November  24.  iseo. 


Units  have  been  upgraded  to  a  high 
degree  of  fire  protection  already  and  the 
extensive  reassessment  involved  in  the 
request  for  additional  time  is  to 
quantify,  in  detail,  the  differences 
between  what  was  recently  approved 
and  the  specific  requirements  of  section 
m.G  to  Appendix  R  of  10  CFR  Part  50. 
Based  on  the  above  considerations, 
we  find  that  the  licensee  has  completed 
a  substantial  part  of  the  fire  protection 
features  at  Peach  Bottom  Units  2  and  3 
in  conformance  with  the  requirements  of 
the  fire  protection  rule  and  is  applying 
significant  effort  to  complete  the 
reassessment  of  any  remaining 
modifications  which  might  be  necessary 
for  strict  conformance  with  Section 
III.G.  We  find  that  because  of  the 
already-completed  upgrading  of  these 
facilities,  there  is  no  undue  risk  to  the 
health  and  s^ety  of  the  public  involved 
with  continued  operation  until  the 
completion  of  this  reassessment  on  Jime 
30. 1962.  Therefore,  an  exemption  should 
be  granted  to  allow  such  time  for 
completion.  However,  because  we  have 
found  that  most  submittals  of  this 
reanalysis  to  date  from  other  licensees 
have  not  been  complete*,  that  is,  not  all 
of  the  information  requested  by  generic 
letter  81-12  dated  February  20, 1981, 
was  provided,  we  are  adding  a  condition 
to  this  Exemption  that  requires  all  such 
information  to  be  submitted  by  the  date 
granted. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  the  following  exemptions 
with  respect  to  the  requirements  of 
Section  IILG  of  Appendix  R  to  10  CFR 
Part  50: 

(1)  The  date,  March  19. 1981,  for  submittal 
of  plans  and  schedules  to  achieve  compliance 
as  required  by  {  50.48(c)(5)  is  extended  to 
June  30. 1982; 

(2)  The  date.  March  19, 1981,  for  filing 
exemption  requests  pursuant  to  §  50.48(c)(6) 
which  includes  a  tolling  provision  is  extended 
to  ]une  3a  1982; 

(3)  The  date.  March  19, 1981.  for  submittal 
of  design  descriptions  of  alternative  or 
dedicated  shutdown  systems  to  comply  with 
Section  iII.G.3  as  required  by  $  50.48(c)(5)  is 
extended  to  )une  30, 1982;  and 

(4)  The  date,  February  17, 1981.  from  which 
the  installation  schedules  established  in 

§  50.48(c)  (2)  and  (3)  are  calculated,  is 
extended  to  June  30. 1962; 

Provided  the  following  conditions  are 
met 

(1)  Requests  for  exemption  pursuant  to 
S  50.48(c]  must  include: 


(a)  A  concise  statement  of  the  extent  of  the 
exemption; 

(b)  A  concise  descriptioa  of  the  propoaed 
alternative  design  features  related  to  assuring 
post-fire  shutdown  capability;  and 

(c)  A  sound  technical  basis  that  Justifies 
the  proposed  alternative  in  terms  of 
protection  afForded  to  post-fire  shutdown 
capability,  degree  of  enhancement  in  fire 
safety  by  fuU  compliance  widi  in.G 
requirements,  or  the  detriment  to  plant  safety 
inciured  by  full  compliance  with  m.G.  A 
simple  statement  that  the  feature  for  which 
the  exemption  is  requested  was  previously 
approved  by  the  NRC  staff  is  not  sufficient  A 
simple  assertion  that  in  the  bcensee's 
judgment  the  feature  for  which  the  exemptiaa 
is  requested  is  adequate  fire  protection  is  not 
sufficient 

(2)  The  design  descriptions  of  alternative  or 
dedicated  shutdown  systems  to  comply  with 
Section  DLG  J.  as  required  by  S  5a48(c)(S) 
shall  include  a  point-by-point  response  to 
each  item  in  Section  8  of  Enclosure  1  to 
generic  letter  81-12  dated  February  20, 1981. 
and  to  each  item  in  Enclosure  2  to  generic 
letter  81-12.  dated  Febraaiy  2a  1981. 

If  the  licensee  does  not  meet  the 
above  conditions,  the  licensee  will  be 
found  in  violation  of  10  CFR  Sa48(c) 
even  though  the  submittal  may  be  made 
within  the  time  limit  granted  by  the 
Exemption.  If  such  a  violation  occurs, 
imposition  of  a  civil  penalty  will  be 
considered  under  Section  234  of  the 
Atomic  Energy  Act,  as  amended.  Such  a 
violation  will  be  a  continuing  one 
beginning  with  the  date  set  in  the 
Exemption  for  submittal  and  terminatiag 
when  all  inadequacies  are  corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  NRC  staff,  caused  by 
the  workload  associated  with  reviewing 
all  of  the  submittals  fcdling  due  near  the 
same  time,  will  not  relieve  the  licensee 
of  the  responsibility  for  completeness  of 
the  submittal,  nor  will  such  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated. 

The  NRC  staff  has  determined  that  the 
granting  of  this  Exemption  wiU  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with  this 
action. 

Dated  at  Bethesda.  Maryland  this  4th  day 
of  May  1982. 

For  the  Nuclear  Regulatory  Commission. 

Harold  R.  Danton, 

Director,  (^ice  of  Nuclear  Reactor 
Regulation. 
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[Docket  Na  50-344] 

Portland  General  Electric  Co^  the  City 
of  Eugene,  Oreg.,  Pacific  Power  ft 
Light  Co.  (Trojan  Nuclear  Plant); 
Exemption 

I 

Portland  General  Electric  Company, 
the  City  of  Eugene,  Oregon  and  PaciHc 
Power  &  Light  Company  (the  licensees] 
are  the  holders  of  Facility  Operating 
License  No.  NPF-1  which  authorizes  the 
operation  of  the  Trojan  Nuclear  Plant 
(the  facility]  at  reactor  power  levels  not 
in  excess  of  3411  megawatts  thermal 
(rated  power].  The  facility  consists  of  a 
Westinghouse  Electric  Corporation 
designed  pressurized  water  reactor 
(PWR)  located  at  the  licensees'  site  in 
Columbia  County,  Oregon. 

The  license  is  subject  to  all  rules  and 
regulations  of  the  Commission. 

m 

-   10  CFR  50.54(q]  requires  a  licensee 
authorized  to  operate  a  nuclear  power 
reactor  to  follow  and  maintain  in  effect 
emergency  plans  which  meet  the 
standards  of  S  50.47(b]  and  the 
requirements  of  Appendix  B  to  10  CFR 
Part  50.  Section  IV.F.l  of  Appendix  E 
requires  each  licensee  to  conduct  a  full- 
scale  emergency  preparedness  exercise 
annually,  unless  the  State  and  local 
governments  in  the  plume  exposure 
pathway  emergency  planning  zone  have 
participated  in  a  full-scale  exercise 
during  the  annual  period  (such 
participation  could  be  in  conjimction 
with  another  nuclear  power  plant]. 

By  letter  dated  January  13, 1982, 
Portland  General  Electric  Company 
seeks,  on  its  own  behalf  and  at  the 
request  of  the  State  of  Washington,  the 
State  of  Oregon,  Cowlitz  County, 
Washington,  and  Columbia  Coimty. 
Oregon,  an  exemption  &om  the 
schedular  requirements  of  Section  FV.F.l 
of  Appendix  E.  The  licensee  requests 
that  it  be  granted  an  exemption  on  a 
one-time  basis  to^allow  the  next  full- 
scale  exercise  to  be  held  during  the 
week  of  November  15-19, 1982. 

The  licensee  states  that  the  request 
comes  as  a  result  of  financial  cutbacks 
and  manpower  limitations  in  the  state 
and  local  agencies,  and  that  subsequent 
full-scale  exercises  would  be  conducted 
annually  in  the  fall  of  each  year. 

In  a  letter  dated  February  1, 1982,  the 
State  of  Washington  endorsed  the 
licensee's  request  stating  that 
Washington  has  been  involved  in  two 
comprehensive  tests  of  its  Trojan 
emergency  response  plan  and 
procedures  in  the  previous  calendar 
year.  In  addition,  Washington  will  be 
preparing,  during  the  spring  and  summer 


months,  for  the  first  major  exercise  of 
another  nuclear  plant's  response  plan. 
Therefore,  Washington  states  that  its 
overall  response  capability  will  be 
continuously  upgraded  during  the 
proposed  Trojan  exercise  extension. 

"The  last  full-scale  exercise  for  Trojan 
was  conducted  on  March  4, 1981.  Two 
additional  exercises  were  conducted  on 
November  17  and  19, 1981.  These 
exercises  (not  full-scale]  tested  the 
adequacy  of  the  licensees'  off-site 
interfaces  at  the  Emergency  Operations 
Facility  (:E0F]  that  included 
communications,  dose  assessment,  and 
o^-site  monitoring.  These  drills  were 
observed  by  the  Federal  Emergency 
Management  Agency,  and  involved 
Ucensee,  state  and  county  emergency 
response  personnel.  In  additon,  the 
licensees  have  agreed  to  conduct  an 
additional  small-scale  exercise  (on-site 
only]  within  30  days  of  resuming  power 
operation  (the  Trojan  plant  is  currently 
undergoing  refueling  and  maintenance 
and  is  expected  to  resume  operation  in 
early  July  1982).  This  dn-site  exercise 
will  test  all  of  the  major  on-site 
emergency  preparedness  functions, 
including  off-site  notifications  and  those 
EOF  functions  not  tested  during  the 
November  1961  exercises. 

In  consideration  of  the  special 
circumstances  existing  in  the  State  of 
Washington,  the  fact  that  two  additional 
Trojan  exercises  were  conducted  on 
November  17  and  19, 1981,  and 
particularly  considering  the  additional 
on  site  exercise  agreed  to  by  the 
licensees,  we  conclude  that  the 
licensees'  request  to  defer  the  next  full- 
scale  exercise  until  the  week  of 
November  15-19, 1982  is  reasonable  and 
that  the  granting  of  the  request  will  not 
significantly  affect  the  state  of 
emergency  preparedness  at  Trojan.  We 
conclude  therefore  that  licensees' 
request  for  exemption  should  be 
granted,  subject  to  the  on-site  small- 
scale  exercise  that  licensees  have 
agreed  to  conduct  within  30  days  of 
resumption  of  power  operation  after  the 
current  maintenance  and  refueling 
outage. 

m 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  the  exemption  requested  by 
licensee^'  letter  of  January  13. 1982,  as 
discussed  above,  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security,  and  is 
otherwise  in  the  public  interest.  The 
requested  exemption  is  hereby  granted, 
modified  and  conditioned  as  follows: 

In  order  to  allow  for  minor  schedule 
changes,  the  next  full-scale  emergency 
preparedness  exercise  shall  be 


conducted  by  not  later  than  November 
30.1982. 

The  licensees  shall  conduct  a  small- 
scale  exercise  (on-site  only)  by  not  later 
than  30  days  after  resuming  power 
operation  following  the  spring  1982 
refueling  outage,  as  agreed  to  by 
licensees.  This  exercise  shall  test  all  of 
the  major  on-site  emergency 
preparedness  fimctions,  including  off- 
site  notifications,  and  those  EOF 
functions  not  tested  during  the 
November  1981  exercises. 

The  Commission  has  determined  that 
the  granting  of  this  exemption  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with  this 
action. 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Bethesda,  Maryland  this  5th  day 
of  May.  1982. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Purple. 

Acting  Director  Division  ofJJcensing. 

[FR  Doc  82-13086  Filed  5-12-82  8:45  ami 
BNJJNO  CODE  7SW>-01-M 


[Docket  Noe.  50-259. 50-260  and  50-296] 

Tennessee  Valley  Auttiority,  Browns 
Ferry  Nudear  Plant,  Units  1, 2  and  3; 
Exemption 

1 

The  Tennessee  Valley  Authority  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  DPR-33,  DPR-52 
and  OPR-68  which  authorize  the 
operation  of  the  Browns  Ferry  Nuclear 
Plant,  Units  1,  2  and  3  at  steady  state 
reactor  power  levels  not  in  excess  of 
3293  megawatts  thermal  (rated  power). 
The  facility  consists  of  three  boiling 
water  reactors  located  at  the  licensee's 
Site  in  Limestone  County,  Alabama.  The 
licenses  provide,  among  other  things, 
that  they  are  subject  to  all  rules, 
regulations  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

n 

On  November  19, 1980,  the 
Commission  published  a  revised  Section 
10  CFR  50.48  and  a  new  Appendix  R  to 
10  CFR  Part  50  regarding  fire  protection 
features  of  nuclear  power  plants  (45  FR 
76602).  The  revised  S  50.48(c)  and 
Appendix  R  became  effective  on 
February  17, 1981.  Section  50.48(c) 
established  the  schedules  for  satisfying 
the  provisions  of  Appendix  R.  Section  in 
of  Appendix  R  contains  fifteen 
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subsections,  lettered  A  through  O.  each 
of  which  specifies  requirements  for  a 
particular  aspect  of  the  fire  protectin 
feahires  at  a  nuclear  power  plant  One 
of  these  fifteen  subsections,  III.G.,  is  the 
subject  of  this  Exemption.  Subsection 
III.G.  specifies  detailed  requirements  for 
fire  protection  of  the  equipment  used  for 
safe  shutdown  by  means  of  separation 
and  barriers  (III.G.2).  If  the  requirements 
for  separation  and  barriers  coiild  not  be 
met  in  an  area,  alternative  safe 
shutdown  capability,  independent  of 
that  area  and  equipment  in  that  area, 
was  required  (III.G.3). 

Section  50.48(c)  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  within  a 
specified  time  from  the  effective  date  of 
this  fire  protection  rule,  February  17, 

1981,  except  for  modifications  to  provide 
alternative  safe  shutdown  capability. 
These  latter  modifications  (in.G.3] 
require  NRG  review  and  approvaL 
Hence,  S  S0.48(c)  requires  their 
completion  within  a  certain  time  after 
NRG  approval.  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capability  was  specified  as  March  19, 
1981. 

By  letter  dated  March  18, 1981.  as 
amended  May  11, 1981,  and  April  22, 

1982,  Tennessee  Valley  Authority 
requested  exemptions  from  10  GFR 
60.48(c)  with  respect  to  the  requirements 
of  Section  III.G  of  Appendix  R  as 
follows: 

The  modifications  made  during  the 
recovery  from  the  March  22, 1975  fire  were 
intended  to  provide  protection  against  the 
loss  of  more  than  one  division  of  safety 
equipment  in  the  event  of  a  hre.  The 
modifications  included  physical  moving  of 
certain  electrical  conduits,  the  application  of 
a  fire  resistant  cable  coating,  and  the 
addition  of  extensive  fire  protection  systems. 
These  changes  and  the  plant's  original 
separation  criteria  for  Class  IE  circuits,  as 
outlined  in  our  Final  Safety  Analysis  Report 
are  consistent  with  the  philosophy  outlined  in 
Section  DI.G.l.  However,  the  design  was 
never  intended  to  satisfy  the  stringent 
separation  criteria  outlined  in  Section  IILG.2. 
This  is  not  to  suggest  that  the  design  is 
inadequate,  otily  that  the  level  of  compliance 
with  Section  in.G.2.  is  unknown.  We 
therefore,  commit  to  performing  an  analysis 
to  determine  if  further  modifications  would 
be  needed  in  regard  to  separation  of  safe 
shutdown  capabilities  to  comply  with  the 
requirements  of  Section  III.G.2. 

10  CFR  50.48(c)(5)  requires  that  TVA 
submit  plans  and  schedules  for  modificationB 
dictated  by  Section  III.G.3.,  if  such  are 
necessary.  We  request  an  extension  until 
June  1, 1982  to  allow  us  time  to  complete  the 
analysis;  and  for  any  necessary 
modifications,  to  prepare  plans  and  schedules 
that  would  not  be  detrimental  to  overall  plant 
safety. 


TVA's  letter  of  April  22, 1982  requested 
a  further  extension  to  June  30, 1982. 

When  this  Fire  Protection  Rule  was 
approved  by  the  Gommission,  it  was 
understood  that  the  time  required  for 
each  licensee  to  re-examine  those 
previously-approved  configurations  at 
its  plant  to  determine  whether  they  meet 
the  requirements  of  Section  in.G  of 
Appendix  R  to  10  CFR  Part  50  was  not 
well  known  and  would  vary  depending 
upon  the  degree  of  conformance.  For 
each  item  of  non-conformance  that  was 
foimd,  a  fire  hazards  analysis  had  to  be 
performed  to  determine  whether  the 
existing  configuration  provided  sufiicent 
fire  protection.  If  it  did  a  basis  had  to  be 
formulated  for  an  exemption  request  If 
it  did  not  modifications  to  either  meet 
the  requirements  of  Appendix  R  or  to 
provide  some  other  acceptable 
configuration,  that  could  be  justified  for 
an  exemption,  had  to  be  designed. 
Where  fire  protection  features  alone 
could  not  ensure  protection  of  safe 
shutdown  capability,  alternative  safe 
shutdown  capability  had  to  be  designed 
as  required  by  Section  III.G.3.  of 
Appendix  R.  Depending  upon  the 
extensiveness  and  number  of  areas 
involved,  the  time  required  for  this  re- 
examination, reanalysis  and  redesign 
could  vary  bom  a  few  months  to  a  year 
or  more.  The  Gommission  decided, 
however,  to  require  one,  short-term  date 
for  all  licensees  in  the  interest  of 
ensuring  a  best-effort  expedited 
completion  of  compliance  with  the  Fire 
Protection  Rule,  recognizing  that  there 
would  be  a  number  of  licensees  who 
could  not  meet  these  time  restraints  but 
who  could  then  request  appropriate 
relief  through  the  exemption  process. 
Licensees  for  44  of  the  72  plants  to 
which  Appendix  R  applies  (plants  with 
an  operathig  license  issued  prior  to 
January  1, 1979)  have  requested  such 
scheduiar  relief. 

The  licensees  for  the  remaining  28 
plants  made  submittals  to  meet  tihe 
scheduiar  requirements  of  S  50.48(c).  All 
of  these  subinittals,  however,  were 
deficient  in  some  respects.  In  general 
much  of  the  information  requested  in  a 
generic  letter  (81-12)  dated  February  20, 
1981,  to  the  licensees  of  all  72  plants, 
was  not  provided.  Therefore,  additional 
time  is  being  used  to  complete  those 
submittals  also. 

On  March  22, 1975,  a  fire  at  the 
Browns  Ferry  Nuclear  Plant  caused  a 
shutdown  of  Units  1  and  2.  At  the  time. 
Unit  3  was  still  under  construction  and 
had  not  started  operation.  As  a  result  of 
the  fire,  an  NRG  review  program  was 
developed  to  evaluate  NRG  poUdes, 
procedures  and  technical  requirements 
with  the  objective  of  upgrading  fire 
protection  at  all  nuclear  plants.  This 


special  review  group  recommended 
numerous  changes  to  the  design  of  the 
Browns  Ferry  Plant  with  respect  to  fire 
detection  and  suppression,  fire 
protection  systems,  training  programs, 
maintenance  and  operating  procedures, 
etc.  These  recommendations  were 
adopted  at  Browns  Ferry  as  part  of  the 
restoration  program.  The  plaiit 
modifications  were  intended  to  provide 
protection  against  the  loss  of  more  than 
one  division  of  safety  equipment  in  the 
event  of  a  fire — ^which  is  also  the  intent 
of  Section  III.G  of  Appendix  R.  The 
modifications  included  physical  moving 
of  many  electrical  conduits,  the 
application  of  a  fire  resistant  coating  to 
all  cables  and  the  addition  of  extensive 
fire  detection  and  suppression  systems. 

While  the  restoration  program  at 
Browns  Ferry  was  still  underway,  the 
lessons  learned  from  the  fire  were 
developed  into  an  extensive  list  of  fire 
protection  criteria,  which  in  August  1976 
were  published  as  Appendix  A  to  the 
Branch  Technical  Position  9.5-1  (BTP 
9.5-1).  Starting  in  1977,  all  operating 
nuclear  plants  were  evaluated  with 
respect  to  these  new  fire  protection 
criteria.  The  information  and  experience 
gained  from  this  reevaluation — as  well 
as  the  results  from  NRG  research 
programs  resulted  in  the  development  of 
the  revised  criteria  in  Appendix  R. 

As  discussed  in  NUREG-0061  ("Safety 
Evaluation  Report  Related  to  Operation 
of  Browns  Ferry  Units  1  and  2  Following 
the  March  22, 1975  Fire"),  issued  March 
1976,  the  modifications  made  at  Browns 
Ferry  brought  this  fadfity  into  full 
compUance  with  the  staff's  fire 
protection  criteria  at  the  time.  Therefore, 
the  Browns  Ferry  Nudear  Plant  has 
been  upgraded  to  a  high  degree  of  fire 
protection  already.  Since  the  revised 
criteria  in  Appendix  R  requires  an 
extensive  reassessment  of  the  plant 
design.  TVA's  request  for  additional 
time  to  quantify,  in  detail,  the 
differences  between  what  was  recently 
approved  and  the  specific  requirements 
of  Section  III.G  to  Appendix  R  of  10  CFR 
Part  50  is  justified. 

Based  on  the  above  considerations, 
we  find  that  the  licensee  has  completed 
a  substantial  part  of  the  fire  protection 
features  at  Browns  Ferry  in 
conformance  with  the  requirements  of 
the  Fire  Protection  Rule  and  is  applying 
significant  effort  to  con^>lete  the 
reassessment  of  any  remaining 
modifications  which  might  be  necessary 
for  strict  conformance  with  Section 
III.G.  We  find  that  because  of  the 
already  completed  upgrading  of  these 
facilities,  there  is  no  undue  risk  to  the 
health  and  safety  of  the  public  involved 
with  continued  operation  until  the 
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completion  of  this  reassessment  on  June 
30, 1982.  Therefore,  an  exemption  should 
be  granted  to  allow  such  time  for 
completion.  However,  because  we  have 
found  that  most  submittals  of  this 
reanalysis  to  date  from  other  licensees 
have  not  been  complete;  that  is,  not  all 
of  the  information  requested  by  Generic 
Letter  81-12  dated  February  20, 1981, 
was  provided,  we  are  adding  a  condition 
to  this  Exemption  that  requires  all  such 
information  to  be  submitted  by  the  date 
granted 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  the  following  exemptions 
with  respect  to  the  requirements  of 
Section  m.G  of  Appendix  R  to  10  CFR 
Part  50: 

(1)  The  date,  March  19. 1981.  for 
submittal  of  plans  and  schedules  to 
achieve  compliance  as  required  by 

S  50.48(c](5]  is  extended  to  June  30, 1982; 

(2)  The  date,  March  19. 1981.  for  filing 
exemption  requests  pursuant  to 

S  50.48(c)(6)  which  includes  a  tolling 
provision  is  extended  to  June  30, 1962. 

(3)  The  date,  March  19, 1981.  for 
subniittal  of  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  Section  ULCS. 
as  required  by  S  50.48(c)(5)  is  extended 
to  June  30. 1982:  and 

(4)  The  date,  February  17, 1981,  from 
which  the  installation  schedules 
established  in  §  50.48(c)  (2)  and  (3)  are 
calculated,  is  extended  to  June  30, 1982; 
Provided  the  following  conditions  are 
met: 

(1)  Requests  for  exemption  pursuant 
to  S  50.48(c)(6]  must  include: 

(a)  A  concise  statement  of  the  extent 
of  the  exemption; 

(b)  A  concise  description  of  the 
proposed  alternative  design  features 
related  to  assuring  post-fire  shutdown 
capability;  and 

(c)  A  sound  technical  basis  that 
justifies  the  proposed  alternative  in 
terms  of  protection  a^orded  to  post-fire 
shutdown  capability,  degree  of 
enhancement  in  fire  safety  by  full 
compliance  with  II1.G  requirements,  or 
the  detriment  to  plant  safety  incurred  by 
full  compliance  with  III.G.  A  simple 
statement  that  the  feature  for  which  the 
exemption  is  requested  was  previously 
approved  by  the  staff  is  not  sufficient.  A 
simple  assertion  that  in  the  licensee's 
judgment  the  feature  for  which  the 
exemption  is  requested  is  adequate  fire 
protection  is  not  sufficient 


(2)  The  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  Subsection 
ni.G.3.,  as  required  by  5  50.48(c)(5)  shall 
include  a  point-by-point  response  to 
each  item  in  Section  8  of  Enclosure  1  to 
generic  letter  81-12  dated  February  20, 
1981,  and  to  each  item  in  Enclosure  2  to 
generic  letter  81-12.  dated  February  20. 
1981. 

If  the  licensee  does  not  meet  the 
above  conditions,  the  licensee  will  be 
found  in  violation  of  10  CFR  50.48(c) 
even  though  the  submittal  may  be  made 
within  the  time  limit  granted  by  the 
exemption.  If  such  a  violation  occurs, 
imposition  of  a  civil  penalty  will  be 
considered  under  Section  234  of  the 
Atomic  Energy  Act.  as  amended.  Such  a 
violation  will  be  a  continuing  one 
beginning  with  the  date  set  in  the 
exemption  for  submittal  and  terminating 
when  all  inadequacies  are  corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  staff,  caused  by  the 
workload  associated  with  reviewing  all 
of  the  submittals  falling  due  near  the 
same  time,  will  not  relieve  the  licensee 
of  the  responsibility  for  completeness  of 
the  submittal,  nor  will  such  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated.       * 

The  NRC  staff  has  determined  that  the 
granting  of  this  exemption  will  not  result 
in  any  significant  environmental  impact 
and  that  pursuant  to  10  CFR  51.5(d)(4) 
an  environmental  impact  statement  or 
negative  declaration  and  environmental 
impact  appraisal  need  not  be  prepared 
in  connection  with  this  action. 

Dated  at  Bethesda,  Maryland  this  7th  day 
of  May  1982. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton. 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  82-13007  Filed  S-12-S2: 8:45  amj 
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[Docket  No.  50-349] 

The  Toledo  Edison  Co.  and  ttie 
Cleveland  Electric  Illuminating  Co.; 
Granting  Relief  From  ASME  Code 
Requirements 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
granted  relief  from  certain  requirements 
of  the  ASME  Code.  Section  XI.  "Rules 
for  Inservice  Inspection  of  Nuclear 
Power  Plant  Components,"  to  The 
Toledo  Edison  Company  and  The 
Cleveland  Electric  Illuminating 
Company,  which  revised  the  Inservice 
Inspection  program  for  the  Davis-Bessee 
Nuclear  Power  Station,  Unit  No.  1. 
located  in  Ottawa  County,  Ohio.  The 


ASME  Code  requirements  are 
incorporated  by  reference  into  the 
Commission's  Rules  and  Regulations  in 
10  CFR  Part  50.  The  relief  is  effective  as 
of  the  date  of  issuance. 

This  action  provides  relief  fivm 
performing  various  Code  required 
inspections  of  welds,  components  and 
bolting. 

The  request  for  relief  complies  with 
the  standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I. 
which  are  set  forth  in  the  letter  granting 
relief  and  accompanying  Safety 
Evaluation. 

The  Commission  has  determined  that 
the  granting  of  this  relief  will  not  result 
in  any  significant  environmental  impact 
and  that  pursuant  to  10  CFR  51.5(d)(4) 
an  environmental  impact  statement  or 
negative  declaration  and  environmental 
impact  appraisal  need  not  be  prepared 
in  cormection  with  this  action. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  letters  from  The 
Toledo  Edison  Company  dated  May  15. 
1980.  December  15, 1980,  March  31, 1981. 
June  la  1981.  and  February  16, 1982,  (2) 
the  letter  to  The  Toledo  Edison 
Company  dated  May  5. 1982.  and  (3)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street. 
N.W..  Washington,  D.C.  and  at  the 
William  Carlson  Library,  University  of 
Toledo,  2801  Bancroft  Avenue,  Toledo, 
Ohio.  A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  5th  day 
of  May  1962. 

For  The  Nuclear  Regulatory  Commission. 
John  F.  Stolx. 

Chief  Operating  Reactors  Branch  No.  4. 
Division  of  Licensing. 

(FK  Doc.  8Z-I3aw  FUed  S-12-82: 8:4S  un) 
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[Docket  Na  50-339) 

Virginia  Electrlc>and  Power  Co.^ 
issuance  of  Amendment  To  FadHty 
Operating  Ucense 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  21  to  Facility 
Operating  License  No.  NPF-7  issued  to 
the  Virginia  Electric  and  Power 
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Company  (the  licensee)  for  operation  of 
the  North  Anna  Power  Station.  Unit  No. 
2  (the  facility)  located  in  Louisa  County. 
Virginia.  The  amendment  is  effective  as 
of  its  date  of  issuance. 

The  amendment  revises  the  time 
required  for  the  licensee  to  implement 
modifications  specified  in  License 
Condition  2.C.(10)  regarding  secondary 
protection  of  containment  electrical 
penetrations.  The  approved  extension  in 
time  from  the  first  refueling  outage  to 
the  second  refueling  outage  is  due  to  the 
impact  of  numerous  NRC  required 
actions  all  required  to  be  completed 
within  the  physical  contraints  of  the 
electrical  penetration  area  during  the 
first  refueling  outage.  The  amendment 
also  revises  the  facility  technical 
specifications  by  specifying  Limiting 
Conditions  of  Operation  for  certain 
deenergized  power  circuits  when 
containment  integrity  is  required  during 
operating  Modes  1,  2,  3  and  4. 

The  applications  for  the  amendment 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
Chapter  L  which  are  set  forth  in  the 
license  fimendmenL  Prior  public  notice 
of  this  amendment  was  not  required 
since  this  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4}  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  applications  for 
amendment  dated  Feburary  19, 1982  and 
March  15, 1982:  (2)  Amendment  No.  21  to 
Facility  Operating  License  No.  NI^-4: 
and  (3)  the  Commission's  related  Safety 
Evaluation.  These  items  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  N.W..  Washington.  D.C. 
20555  and  at  the  Board  of  Supervisors 
Office,  Louisa  County  Courthouse. 
Louisa,  Virginia  23093  and  at  the 
Alderman  Library,  Manuscripts 
Department  University  of  Virginia, 
Charlottesville,  Virginia  22901.  A  copy 
of  items  (2)  and  (3)  may  be  obtained 
upon  request  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555,  Attention:  Director.  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  3rd  day 
of  May,  1982. 


For  The  Nuclear  Regulatory  Commission. 
RoiMft  A.  daok. 

Chief,  Operating  Reactors  Branch  No.  3. 
Division  of  Licensing. 

(PR  Doc  a^-l^an  Piled  S-U-K:  a:46  ubI 


[Doctet  Na  50-339] 

Virginia  Electric  ft  Power  Co.;  issumce 
of  Amendment  To  Fadilty  Operating 
Ucense 

The  U.S.  Nulear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  22  to  Facility 
Operating  License  No.  NPF-7  issued  to 
the  Vii^ginia  Electric  and  Power 
Company  (the  licensee)  for  operation  of 
the  North  Anna  Power  Station.  Unit  No. 
2  (the  facility)  located  in  Louisa  County, 
Virginia.  The  amendment  is  effective  as 
of  its  date  of  issuance. 

The  amendment  revises  the  time 
required  for  the  licensee  to  complete  the 
revised  and  approved  stipulation  of 
Licensing  Conditions  2.C.(15)(h)(2)  and 
2.C.(15)(h)(4)  regarding  diesel  generator 
reliability.  Ilie  approved  extension  in 
time  from  the  first  refueling  outage  to 
the  October  1982  Fall  maintenance 
outage  is  due  to  the  impact  of  equipment 
delivery  dates  with  the  NA-2  scheduled 
restart  date  of  May  14, 1982. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Conunission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment  Prior  public  notice 
of  this  amendment  was  not  required 
since  this  amendment  does  not  involve  a 
significant  hazards  consideration. 

lie  Commission  has  determined  that 
the  issuance  of  the  amendment  will  not 
result  in  cmy  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment 

For  further  details  with  respect  to  this 
action,  see  (1)  The  application  for 
amendment  dated  February  17, 1982  as 
revised  March  18, 1982,  (2)  Amendment 
No.  22  to  Facility  Operating  License  No. 
NW-7,  and  (3)  the  Commission's  related 
Safety  Evaluation.  These  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW.,  Washington.  D.C 
20555  and  at  the  Board  of  Supervisors 
Office.  Loiusa  County  Courthouse, 
Louisa.  Virginia  23093  and  at  the 


Alderman  Library.  Manuscripts 
Department  University  of  Virginia, 
Charlottesville,  Virginia  22901.  A  copy 
of  items  (2)  and  (3)  may  be  obtained 
upon  request  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C  20555.  Attention:  Director,  Divisicm 
of  licensing. 

Dated  at  Bethesda,  Maryland  this  3rd  day  of 
May.  1S8Z. 

For  the  Nuclear  Reguktoiy  Commission. 
Robari  A.Claric 

Chief,  Operatit^  Reactors  Branch  No.  S. 

Division  (^Licensing. 

[FR  Doc  aa-inoo  nicd  s-u-at  a«  §■! 


[Docket  No.  50-339] 

Virginia  Bactfte  and  Power  Col; 
Iviuanca  of  Admendment  FacHty 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  23  to  Facility 
Operating  License  No.  NPF-7  issued  to 
the  Virginia  Electric  and  Power 
Company  (the  licensee)  for  operation  of 
the  North  Anna  Power  Station.  Unit  Na 
2  (the  facility)  located  in  Louisa  County, 
Virginia.  The  amendment  is  effective  as 
of  its  date  of  issuance. 

Hie  amendment  revises  License 
Condition  2.C.(4)(C)  to  require  that 
narrow  and  wide  range  resistance 
temperature  detectors  be  tested  by  the 
Loop  Current  Step  Response  method  and 
be  replaced  at  a  given  refueling  outage 
only  if  unsatisfactory  test  results  are 
observed.  The  revised  condition  further 
provides  for  an  augmented  preventative 
maintenance  and  surveillance  control 
program  for  narrow  and  wide  range 
resistance  detectors  until  such  time  that 
long-term  qualified  resistance 
temperature  detectors  become  available. 

The  applications  for  the  amendment 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
Chapter  L  which  are  set  forth  in  the 
license  amendment  Prior  public  notice 
of  this  amendment  was  not  required 
since  this  amendment  does  not  involve  a 
signficant  hazards  consideration. 

Hie  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  ot  10  CFR 
51.5(d)(4)  an  environment  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
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not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  applications  for 
amendment  dated  February  24, 1982  and 
March  30, 1982:  (2)  Amendment  No.  23  to 
Facility  Operating  License  No.  NPF-7; 
and  (3)  the  Commission's  related  Safety 
Evaluation.  These  items  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  N.W.  Washington,  D.C 
2055  and  at  the  Board  of  Supervisors 
Office,  Louisa  County  Courthouse, 
Louisa,  Virginia  23093  and  at  the 
Alderman  Library,  Manuscripts 
Department,  University  of  Virginia, 
Charlottesville,  Virginia  22901.  A  copy 
of  items  (2]  and  (3)  may  be  obtained 
upon  request  to  the  U.S.  Nuclear 
Regulatory  Commissioa  Washington. 
D.C.  20555.  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda.  Maryland  this  4th  day 
of  May.  1982. 

For  the  Nuclear  Regulatory  Conuniiision. 
Robert  A.  CUik. 

Chief.  Operating  Reactors  Branch  No.  3, 
Division  of  Licensing. 

(FR  Doc  82-13im  FUcd  »-12-S£  8:45  am) 
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[Docket  No*.  50-266  and  50-301] 

Wisconatn  Electric  Power  Co.  (Point 
Beach  Nuclear  Plant  Unit  Nos.  1  and  2); 
Exemption 


The  Wisconsin  Electric  Power 
Company  (the  licensee]  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-24 
and  DPR-27  which  authorize  operation 
of  the  Point  Beach  Nuclear  Plant  Unit 
Nos.  1  and  2.  These  licenses  provide, 
among  other  things,  that  they  are  subject 
to  all  rules,  regulations  and  Orders  of 
the  Commission  now  or  hereafter  in 
effect. 

The  facility  comprises  two 
pressurized  water  reactors  at  the 
licensee's  site  located  in  Maintowoc 
County,  Wisconsin. 

n 

On  November  19, 1980,  the 
Commission  published  a  revised  Section 
10  CFR  50.48  and  a  new  Appendix  R  to 
10  CFR  Part  50  regarding  fire  protection 
features  of  nuclear  power  plants  (45  FR 
76802).  The  revised  S  50.48  and 
Appendix  R  became  effective  on 
February  17, 1981.  Section  50.48(c) 
established  the  schedules  for  satisfying 
the  provisions  of  Appendix  R.  Section  m 
of  Appendix  R  contains  fifteen 
subsections,  lettered  A  through  O,  each 
of  which  specifies  requirements  for  a 


particular  aspect  of  the  fire  protection 
features  at  a  nuclear  power  plant.  Four 
of  these  fifteen  subsections,  ni.F,  in.G, 
III.M  and  UI.O,  are  the  subjects  of  this 
exemption  request  Section  QI-F  required 
installation  of  automatic  fire  detection 
systems  in  all  areas  of  the  plant  that 
contain  or  present  an  exposure  fire 
hazard  to  safe  shutdown  or  safety- 
related  systems  or  components.  Iliese 
systems  shall  be  capable  of  operating 
with  or  without  offsite  power.  QI.G 
specifies  detailed  requirements  for  fire 
protection  of  the  equipment  used  for 
safe  shutdown  by  means  of  separation 
and  barriers  (IILG.2).  If  the  requirements 
for  separation  and  barriers  could  not  be 
met  in  an  area,  alternative  safe 
shutdown  capability,  independent  of 
that  area  and  equipment  in  that  area, 
was  required  (in.G.3).  Section  III.M 
required  qualification  of  fire  barrier  seal 
penetrations  by  tests  that  are 
comparable  to  tests  used  to  rate  fire 
barriers.  It  provided  specific  acceptance 
criteria  for  the  qualification  tests  and 
required  that  penetration  seal  designs 
only  use  noncombustible  material. 
Section  IILO  provided  requirements  for 
the  reactor  coolant  pump  oil  collection 
system  if  the  containment  is  not  inerted 
during  normal  operation.  These 
requirements  included  design, 
installation  and  engineering  such  that 
failure  would  not  lead  to  fire  during 
normal  or  design  basis  accident 
conditions  and  that  there  would  be 
reasonable  assurance  that  the  system 
would  withstand  the  Safe  Shutdown 
Earthquake. 

Section  50.48(c)  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  within  a 
specified  time  from  the  effective  date  of 
this  fire  protection  rule,  February  17. 
1981.  except  for  modifications  to  provide 
alternative  safe  shutdown  capability. 
TTiese  latter  modifications  (III,G.3) 
require  NRC  review  and  approvaL 
Hence,  9  50.48(c)  requires  their 
completion  within  a  certain  time  after 
NRC  approval.  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capability  was  specified  as  March  19, 
1981. 

By  letter  dated  March  18, 1981.  as 
amended  April  4, 1981.  October  2, 1981 
and  January  29, 1982,  Wisconsin  Electric 
Power  Company  requested  exemptions 
from  10  CFR  50.48(c)  with  respect  to  the 
requirements  of  Sections  III.F,  IILG, 
III.M  and  III.0  of  Appendix  R  as 
follows: 

1.  That  the  date  in  Paragraph  (c)(5)  for 
submitting  plans  and  schedules  for  meeting 
the  provisions  of  (c)(2),  (c)(3].  and  (c)(4],  with 
respect  to  the  requirements  of  Section  HI.G  of 
Appendix  R  to  Part  SO,  be  extended  to  June 


30. 1982  and.  with  respect  to  the  requirements 
of  Section  III.O  of  Appendix  R  to  Part  Sa  be 
extended  to  January  31. 1982. 

2.  That  the  date  in  Paragraph  (c)(S]  for 
submitting  design  descriptions  of 
modirications  needed  to  satisfy  Section 
in.G  J  of  Appendix  R  l>e  extended  to  June  30, 
1982. 

3.  That  the  implementation  date  in 
Paragraph  (c)(2)  for  the  (hstallation  of 
modifications  that  do  not  require  prior  NRC 
approval  of  plant'shut-down  be  extended  to 
nine  months  after  June  30, 1982  for 
modifications  required  by  Section  ni.G. 

That  the  date  for  implementation  of 
modifications  required  by  Sections  ID-F  and 
m.M  of  Appendix  R  to  10  CFR  50  be  extended 
until  June  30, 1982. 

4.  That  the  implementation  date  in 
Paragraph  (c)(3)  for  the  installation  of 
modifications  that  do  not  require  NRC 
approval,  but  require  plant  shut-down,  be 
extended  to  before  start-up  after  the  earliest 
of  the  specified  events  commencing  180  days 
or  more  after  June  30. 1982  for  modifications 
required  by  Section  III.G  and  to  before  start- 
up after  the  earliest  of  the  specified  events 
commencing  180  days  or  more  after  January 
31, 1982  for  modifications  required  by  Section 
IILO. 

When  this  Fire  Protection  Rule  was 
approved  by  the  Commission,  it  was 
understood  that  the  time  required  for 
each  licensee  to  re-examine  those 
previously-approved  confiigurations  at 
its  plant  to  determine  whether  they  meet 
the  requirements  of  Section  III.G  of 
Appendix  R  to  10  CFR  Part  50  was  not 
well  known  and  would  vary  depending 
upon  the  degree  of  conformance.  For 
each  item  of  nonconformance  that  was 
found,  a  fire  hazards  analysis  had  to  be 
performed  to  determine  whether  the 
existing  configuration  provided 
sufficient  fire  protection.  It  it  did,  a  basis 
had  to  be  formulated  for  an  exemption 
request  It  it  did  not  modifications  to 
either  meet  the  requirements  of 
Appendix  R  or  to  provide  some  other 
acceptable  configuration,  that  could  be 
justified  for  an  exemption,  had  to  be 
designed.  Where  fire  protection  features 
alone  could  not  ensure  protection  of  safe 
shutdown  capability,  alternative  safe 
shutdown  capability  had  to  be  designed 
as  required  by  Section  III.G.3  of 
Appendix  R.  Depending  upon  the 
extensiveness  and  number  of  the  areas 
involved  the  time  required  for  this  re- 
examination, reanalysis  and  redesign 
could  vary  from  a  few  months  to  a -year 
or  more.  "1118  Commission  decided, 
however,  to  reqidre  one,  short-term  date 
for  all  licensees  in  the  interest  of 
ensuring  a  best-effort  expedited 
completion  of  compliance  with  the  Fire 
Protection  Rule,  recognizing  that  there 
would  be  a  number  of  licensees  who 
could  not  meet  these  time  restraints  but 
who  could  then  request  appropriate 
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relief  through  the  exemption  process. 
Licensees  for  44  of  the  72  plants  to 
which  Appendix  R  applies  (plants  with 
an  operating  license  issued  prior  to 
January  1, 1979)  have  requested  such 
schedular  relief. 

The  licensees  for  the  remaining  28 
plants  made  submittals  to  meet  the 
schedular  requirements  of  S  50.48(c).  All 
of  these  submittals,  however,  were 
deficient  in  some  respects.  In  general, 
much  of  the  information  requested  in  a 
generic  letter  (81-12)  dated  February  20, 
1981,  to  the  licensees  of  all  72  plants, 
was  not  provided.  Therefore,  adtfitknaal 
time  is  being  used  to  complete  those 
submittals  also. 

m       II 

Prior  to  the  issuance  of  Appendix  R, 
the  Point  Beach  Units  had  been 
reviewed  against  the  criteria  of 
Appendix  A  to  the  Branch  Technical 
Position  9.5-1  (BTP  9.5-1).  The  BTP  9.*-! 
was  developed  to  resolve  the  lessons 
learned  from  the  fire  at  Browns  Feny 
Nuclear  IHanL  It  is  broader  in  scope 
than  Appendix  R.  formed  the  nucleus  of 
the  criteria  developed  further  in 
Appendix  R  and  in  its  present  revised 
form  constitutes  the  section  of  the 
Standard  Review  Plan  used  for  the 
review  of  applications  for  construction 
permits  and  operating  Ucenses  of  new 
plants.  Tlie  review  was  completed  by 
the  NRC  staff  and  its  fire  protection 
consultants  and  a  Rre  I¥otection  Stifety 
Evaluation  (FPSER)  was  issued.  A  few 
items  remained  unresolved.  Further 
discourse  between  the  licensee  and  tfie 
NRC  staff  resulted  in  resolution  of  most 
of  these  items  as  documented  in  three 
supplements  to  the  FPSER.  The 
remaining  unresolved  items  were  to  be 
completed  in  accordance  with  Appendix 
R.  The  FPSER  and  its  supplements 
supported  the  issuance  of  amendments 
to  the  operating  licenses  of  the  Point 
Beach  Units  *  which  required 
modiHcations  to  be  made  to  plant 
physical  features,  systems,  and 
administrative  controls  to  meet  the 
criteria  of  Appendix  A  to  BTP  9.5.-1. 
EssentiaQy  all  of  these  modifications 


■  Point  Beach  Unit  l^-Operatii^  License  DPR-M: 
Amendmeot  39  (upported  by  FPSER  iuued 
August  2, 1970:  FPSER  Supplement  1  issued  March  S. 
1960:  FPSER  Supplement  2  issued  October  21, 1980; 
FPSER  Supptement  3  ianed  Juaaiy  22. 1981: 
Extension  of  ComplatiaB  Oalas  issued  February  n, 
1981:  Amendment  S2  with  SER  issued  August  2a 
1981. 
Point  Beach  Unit  2— Operatim  License  DPR-27: 
Amendment  44  suppoHed  by  IfSKIt  issuetf 
August  2. 11179:  FPSBR  Supplement « iasuedMasck  Ik 
1980;  FPSER  Supplement  2  issued  October  21,  neot 
FPSER  Supplement  3  isaued  |anuaiy  22, 1981: 
Extension  of  Completion  Dates  issued  February  13, 
1981:  Amendment  98  with  SER  issued  August  30, 
1981. 


have  been  completed.  Therefore,  the 
Point  Beach  Units  have  been  upgraded 
to  a  high  degree  of  fire  protection 
already  and  the  extensive  reassessment 
involved  in  this  request  for  additional 
time  is  to  quantify,  in  detail,  the 
differences  between  what  was  recently 
approved  and  the  specific  requirements 
of  Section  III.G  to  Appendix  R  of  10  CFR 
50  and  to  complete  portions  of  the 
modifications  required  by  Sections  OIJ', 
III.M  and  ULO  to  Appendix  R  of  10  CFR 
Part  50.  niJ'  and  III.M  modifications  are 
essentially  complete. 

The  licensee  has  not  requested  an 
exemption  for  any  other  subsections  of 
'Appendix  R  and  ^refbre  should  meet 
the  schedules  requhed  by  10  CFR 
50.48(c)  for  all  other  subsections  except 
as  noted  below.  As  mentioned  earher, 
there  are  11  other  subacctions  which 
contain  criteris  far  other  aspects  of  fire 
protection  features.  One  of  these. 
Section  III.L,  provides  the  criteria  for 
Alternative  Safe  Shutdown  capability 
and  thes  affects  the  final  reassessment 
and  redesign,  if  necessary,  of  this 
feature  at  the  Point  Beach  Units. 
Nevertheless,  this  means  that 
comphance  with  the  remaining 
applicable  sections  of  Appendix  R  have 
been  or  will  be  completed  on  or  before 
the  in^ilementation  dates  required  by 
the  Fire  Protection  Rule. 

Based  on  die  above  considerations, 
we  find  that  the  licensee  has  completed 
a  substantial  part  of  the  fire  protection 
features  at  Point  Beach  Units  1  and  2  in 
conformance  with  the  requirements  of 
the  Fire  Protection  Rule  and  is  applying 
significant  eSart  to  complete  the 
reassessment  of  any  remaining 
modifications  which  might  be  necessary 
for  strict  conformance  widi  Section 
nLG.  and  is  eaeeatiaUy  complete  with 
the  modifications  required  by  in.F  and 
III.M.  The  licensee  has  also  completed 
his  evalution  of  the  modifications 
necessary  to  comply  with  Section  in.O 
of  Appendix  R.  We  find  that  because  of 
the  aheady-completed  upgrading  of 
these  facilities,  diere  is  no  imdue  risk  to 
the  beakh  and  saiety  of  the  pabhc 
involved  with  cootinaed  operation  until 
the  completion  of  the  IILG  reassessment 
by  lune  30, 1982,  the  DLF  modifiations 
by  June  sa  1982  and  IILM  Modifications 
by  June  30, 1982.  or  in  extending  the  time 
for  completioa  o£  modifications  required 
by  Section  ULO.  Therefine,  an 
exemption  should  be  granted  to  allow 
such  time  for  completion.  However, 
becaose  we  have  found  that  most 
submittals  of  the  VLG  reanalysis  to  date 
from  other  licensees  have  not  been 
complete;  that  is,  not  all  of  die 
information  leqoested  by  Generic  Letter 
81-12  dated  February  20, 1981,  was 


provided,  we  are  adding  a  condition  to 
this  Exemption  that  requires  all  such 
information  to  be  submitted  by  the  date 
granted. 

IV 

Accordingly,  die  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law 
and  mil  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  the  following  exemptions 
with  respect  to  the  requirements  of 
Section  IILG,  IILF,  IILX4  and  IILO  of 
Appendix  R  to  M  CFR  Part  50: 

1.  That  the  date  in  Paragraph  (c)(5]  for 
submitting  plans  and  Bciiedules  for  meeting 
the  provisions  of  (cn2).  (cK3),  and  (cX4).  with 
respect  to  Qte  lequbsments  of  Section  IHC  of 
Appendix  R  to  Part  50,  be  extended  to  Jime 
30, 1962  and.  with  respect  to  the  requiremenls 
of  Section  QLO  of  Appendix  R  to  Part  Sa  be 
extended  to  January  31, 1982. 

Z.  That  the  date  in  Paragraph  (c)(5)  for 
submitting  design  descriptions  of 
modifications  needed  to  satisfy  Section 
OLG  J  of  Appendix  R  be  extoided  to  jane  aa 
1982. 

3.  That  the  implementation  date  in 
Paragraph  (c)(2)  for  the  installatian  of 
modifications  that  do  not  require  prior  NRC 
approval  or  plant  shut-down  be  extended  to 
nine  months  after  )une  30. 1982  for 
modifications  required  by  Section  DI.G. 

That  the  date  for  implementation  of 
modifications  required  by  Sections  mj'  and 
IILM  <rf  Appendix  R  to  10  CFR  SO  be  extended 
until  lune  3a  1982. 

That  the  implementation  date  in  Paragraph 
(c)(3)  for  the  instillation  of  modificationa  that 
do  not  require  NRC  approvaL  but  require 
plant  shut-down,  be  extended  to  before  start- 
up after  the  —rifesl  af  the  specified  events 
comneaciag  1MB  days  or  more  after  Jane  sa 
1982  for  modificatkws  required  by  Section 
QLG  and  to  befan  start-up  aflar  the  eaiiiest 
of  the  specified  wenta  commencing  180  dafs 
or  more  after  January  31. 1982  for 
modificatioas  required  by  Section  IILO. 

Provided  the  foUowing  couditiuu  is 
met  with  regard  to  the  outstanding  IILG 

information: 

The  design  descriptions  of  alternative  or 
deddated  shutdown  sjrstems  to  comply  with 
Section  IILG.3.,  as  required  by  S  S0.48(cK5) 
shall  inclade  a  point-by -point  response  to 
each  item  in  SectkM  6  mf  Enclosure  1  to 
Generic  Letter  8k42  dated  February  20, 1981, 
and  to  eadi  llti^iB  ^closure  2  to  Generic 
Letter  81-12.  daWd  FcbtMiy  20, 1881. 

ff  the  KceBsce  does  not  meet  the 
aboVe  conditions,  (he  licensee  will  be 
found  hi  violatian  of  10  CFR  5a48(c) 
even  thott^  the  submitliil  may  be  made 
within  the  time  hoitgraBted  by  the 
exemption,  ff  such  a  violation  occurs, 
imposition  of  a  dvS  penalty  will  be 
considered  trader  Section  234  of  the 
Atomic  Energy  Act  as  amended.  Sach  a 
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violation  will  be  a  continuing  one 
beginning  with  the  date  set  in  the 
exemption  for  submittal  and  terminating 
when  all  inadequacies  are  corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  staff,  caused  by  the 
workload  associated  with  reviewing  all 
of  the  submittals  falling  due  near  the 
same  time,  will  not  reUeve  the  licensee 
of  the  responsibility  for  completeness  of 
the  submittal,  nor  will  such  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated. 

The  NRC  staff  has  determined  that  the 
granting  of  this  Exemption  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with  this 
action. 

Dated  at  Bethesda.  Maryland,  this  4th  day 
of  May,  1962. 

For  the  Nuclear  Regulatory  Commission. 

Harold  R.  Danton, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  8Z-I31Q2  Filed  S-lZ-82: 8:4S  ainl 

aauNQ  cooe  79WH>i-«i 


RAILROAD  RETIREMENT  BOARD 

Datennination  of  Quarterly  Rate  of 
Excise  Tax  for  Railroad  Retirement 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
section  3221(c)  of  the  Raiboad 
Retirement  Tax  Act  (28  U.S.C.  3221(c)), 
the  Railroad  Retirement  Board  has 
determined  that  the  excise  tax  imposed 
by  such  section  3221(c)  on  every 
employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hour  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  during  the  quarter 
beginning  July  1, 1982,  shall  be  at  the 
rate  of  seventeen  cents. 

In  accordance  with  directions  in 
section  15(a)  of  the  Railroad  Retirement 
Act  of  1074,  the  Railroad  Retirement 
Board  has  determined  that  for  the 
quarter  beginning  July  1. 1982,  21.2 
percent  of  the  taxes  collected  under 
sections  3211(b)  and  3221(c)  of  the 
Raiht)ad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Account  and  78.8  percent  of  the  taxes 
collected  under  such  sections  3211(b) 
and  3221(c)  plus  one  hundred  percent  of 
the  taxes  collected  under  section 
3221  (d)of  the  Railroad  Retirement  Tax 
Act  shall  be  credited  to  the  Railroad 
Retirement  Supplemental  Account. 

Dated:  May  7, 1982. 


By  authority  of  the  Board. 
Jamea  T.  Btown. 
Chief  Executive  Officer. 

(FR  Doc  82-130«4  Hied  5-12-S2:  6:45  ual 
BUXMOCOOE  7«05-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Presidential  Advisory  Committee  on 
Small  and  Minority  Business 
Ownership;  Cancellation  of  PvltMc 
Meeting 

This  is  to  advise  that  the  public 
meeting  of  the  Presidential  Advisory 
Committee  on  Small  and  Minority 
Business  Ownership,  originally 
scheduled  for  Monday,  May  17, 1982.  at 
the  Everett  McKinley  Dirksen  Building, 
Room  2541,  219  So.  Dearborn,  Chicago. 
Illinois  60604  has  been  canceled.  The 
meeting  was  publicized  in  the  Federal 
Register,  Friday,  April  30, 1982,  page 
18699. 

Written  statements  which  have 
already  been  received  to  be  read  before 
the  Committee  will  be  reserved  for  the 
next  scheduled  meeting,  the  date  of 
which  is  to  be  announced. 

Should  further  information  be  needed, 
contact  Ms.  Bettye  Bolden.  Office  of  the 
Associate  Administrator  for  Minority 
Small  Business  and  Capital  Ownersldp 
Development.  Small  Business 
Administration,  Room  317, 1441  L  Street. 
NW..  Washington.  D.C.  20416.  telephone 
(202)  653-6851. 

Dated:  May  6, 1982. 
Edna  E  Powers, 

Director,  Office  of  Advisory  Councils. 

[FR  Doc  82-13045  Piled  S-12-82: 8:45  un| 
BtLUNQ  COM  M»S-01-«i 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

(COD  82-047] 

Qualification  as  a  Citizen  of  ttte  United 
States;  Dundee  Cement  Co. 

Notice  is  given  that  Dundee  Cement 
Company,  a  Delaware  corporation  with 
offices  at  P.O.  Box  122,  Dundee. 
Michigan  48131,  has  ffled  an  oath  for 
qualification  as  a  citizen  of  the  United 
States  under  section  27A  of  the 
Merchant  Marine  Act,  1920,  as  added  by 
the  Act  of  September  2. 1958  (46  U.S.a 
883-1). 

The  Commandant  has  found  this  oath 
to  be  in  compliance  with  the  law  and 
regulations  and  has  issued  a  certificate 
of  comphance  to  Dundee  Cement 
Company.  This  certificate  and  any 
authorization  granted  under  it  will 
expire  on  March  15. 1985,  unless  there 


occurs  a  change  requiring  a  report  under 
46  CFR  87.23-7. 
Clyde  T  Luak,  )r.. 

Rear  Admiral  U.S.  Coast  Guard.  Chief,  Office 
of  Merchant  Marine  Safety. 

May  3, 1982. 

|FR  Doc  12888  Filed  5-12-82:  8:45  un| 
BMJJNO  COOC  4t1»-14-« 


[C(»  82-049] 

Qualification  as  a  Citizen  of  the  United 
States;  Texasgulf,  Inc. 

Notice  is  given  that  Texasgulf.  Inc.,  a 
Delaware  corporation  with  offices  at 
High  Ridge  Park,  Stamford,  Connecticut, 
06904,  has  filed  an  oath  for  qualification 
as  a  citizen  of  the  United  States  under 
section  27A  of  the  Merchant  Marine  Act. 
1920,  as  added  by  the  Act  of  September 
2. 1958  (48  U.S.C.  883-1). 

The  Commandant  has  found  this  oath 
to  be  in  compliance  with  the  law  and 
regulations  and  has  issued  a  certificate 
for  compliance  to  Texasgulf.  Inc.  This 
certificate  and  any  authorization 
granted  imder  it  will  expire  on  March  17, 
1985.  unless  there  occiurs  a  change 
requiring  a  report  under  46  CFR  67.23-7. 

Nota.— On  February  22. 1982,  the 
Commandant  issued  a  certificate  of 
compliance  to  Texasgulf,  Inc.,  a  Texas 
corporation.  This  corporation  was  the  subject 
of  a  merger.  The  surviving  corporation  is  now 
Texasgulf,  Inc.,  a  Delaware  corporation.  As  a 
result  of  this  change  in  corporate  status  the 
certificate  issued  to  Texasgulf,  Inc.  a  Texas 
corporation,  is  no  longer  effective. 
Clyde  T.  Luak,  Jr.. 

Rear  Admiral,  U.S  Coast  Guard.  Chief.  Office 
of  Merchant  Marine  Safety. 
May  4, 1982. 

[FR  Doc  82-12887  Filed  S-12-82:  845  unj 
BNJJNO  COOE  4S10-14-1I 


[COD  82-050] 

Equipment,  Construction,  and 
Materials 

agency:  Coast  Guard.  DOT. 
action:  Approval  notice. 

1.  Certain  laws  and  regulations  (46 
CFR  Chapter  1)  require  that  various 
items  of  Ufesaving,  firefighting  and  other 
equipment,  as  well  as  construction,  and 
materials  used  on  board  vessels  subject  . 
to  Coast  Guard  inspection,  on  certain 
motorboats  and  other  recreational 
vessels,  and  on  the  artificial  islands  aiul 
fixed  structures  on  the  Outer 
Continental  Shelf  be  of  the  types 
approved  by  the  Commandant,  U.S. 
Coast  Guard.  The  purpose  of  this 
document  is  to  notify  all  interested 
persons  that  certain  approvals  and  • 

certifications  have  been  granted  of         ^ 
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modiHed  as  herein  described  during  the 
period  from  6  April  1981  to  11  January 
1982  (List  No.  1-82).  These  actions  were 
taken  in  accordance  with  the  procedures 
set  forth  in  46  CFR  2.75-1  to  2.75-50. 

2.  The  statutory  authority  for 
equipment,  construction,  and  material 
approvals  is  generally  set  forth  in 
sections  367,  375,  390b,  416, 481, 489, 
526p.  and  1333  of  Title  46.  United  States 
Code,  section  1333  of  Title  43.  United 
States  Code,  and  section  198  of  Title  50, 
United  States  Code.  The  Secretary  of 
Transportation  has  delegated  authority 
to  the  Commandant.  U.S.  Coast  Guard 
with  respect  to  these  approvals  (49  CFR 
1.46(b)).  The  specifications  prescribed 
by  the  Commandant  U.S.  Coast  Guard 
for  certain  types  of  equipment, 
construction,  and  materials  are  set  forth 
in  46  CFR  Parts  160  to  164. 

3.  The  approvals  listed  in  this 
document  shall  be  in  effect  for  a  period 
of  5  years  from  the  date  of  issuance, 
unless  sooner  cancelled  or  suspended 
by  proper  authority. 

Inconbustible  Material 

Approval  No.  160.009/191/0  "Kaylo  10 
AF'  plan  poured  or  filter  press  type 
asbestos-free  calcium  silicate 
incombustible  material  identical  to  that 
described  in  National  Bureau  of 
Standards  Report  No.  3919, 
manufactured  by  Owens-Coming 
Fiberglas  Corp.,  Washington,  D.C, 
Berlin,  New  Jersey,  and  Toledo,  Ohio, 
Effective  5  August  1981  (Extension  of 
Approval  No.  160.009/191/0  dated  22 
Sept  1976). 

Self-contained  Breathing  Apparatus 

Approval  No.  160.011/53/0  Dual 
purpose  type  breathing  apparatus 
consisting  of  30  minute  self-contained 
breathing  apparatus,  manufoctured  by 
Mine  Safety  Appliance  Co.,  Murrysville, 
PA.,  effective  23  August  1981. 

Approval  No.  16a01l/54/0  Scott  Air 
Pak  2.2  30  minute  self-contained 
breathing  apparatus,  manufactured  by 
Scott  Aviation.  Lancaster.  NY.,  effective 
18  November  1981. 

Approval  No.  160.011/55/0  Scott  Air 
Pak  4.5  and  Presur-Pak  4.5  30  minute 
self-contained  breathing  apparatus, 
manufactured  by  Scott  Aviation. 
Lancaster.  NY.,  effective  18  November 
1981. 

Approval  No.  16a01l/56/0  Scott  Air 
Pak  4.5  and  Presur-Pak  4.5  one  hour  self- 
contained  breathing  apparatus, 
manufactured  by  Scott  Aviation, 
Lancaster,  NY.,  effective  18  November 
1981. 

Lifeboat  Winch 

Approval  No.  160.015/89/0  Type  W- 
70-P  iifebpat  winch,  approval  limited  to 


mechanical  components  only, 
manufactured  by  Carroll  Engineering 
Company,  Perth  Amboy,  NJ  effective  5 
August  1981,  (Extension  of  Approval  Na 
160.015/89/0  dated  1  June  1976). 

Approval  No.  160.015/90/0  Type  CW- 
14  Ufeboat  winch,  approval  is  limited  to 
mechanical  components  only, 
manufactured  by  Carroll  Engineering 
Company,  Perth  Amboy  NJ  effective  5 
August  1981,  (Extension  of  Approval  No. 
160.015/90/0  dated  1  June  1976). 

Approval  No.  160.015/114/0  Type  BE 
9.1  winch;  approval  limited  to 
mechanical  components  only, 
manufactured  by  Watercraft  America, 
Inc.  Edgewater,  FL  effective  1  December 
1981  (Extension  of  Approval  No. 
160.015/114/0  dated  13  September  1976). 

Approval  Na  16a015/ll5/0  Type  BE 
6.0  winch:  approval  limited  to 
mechanical  components  only, 
manufactured  by  Watercraft  America, 
Inc.,  Edgewater  FL  effective  1  December 
1981,  (Extention  of  Approval  No. 
160.015/115/0  dated  3  August  1976). 

Approval  No.  16a015/l2l/3  Model 
W2800  survival  capsule-launching 
winch;  approval  limited  to  mechanical 
components  only,  manufactured  by 
Whittaker  Corporation.  La  Mesa.  CA 
effective  23  July  1981  (Supersedes 
Approval  No.  160.015/121/2  dated  17 
July  1980  to  show  revision  and  increased 
working  load). 

Approval  No.  160015/128/1  Type 
USW/5.52  lifeboat  winch;  approval 
limited  to  mechanical  components  only, 
manufactured  by  Watercraft  America, 
Inc.,  Edgewater,  FL  effective  21  October 
1981.  (Supersedes  Approval  No.  160.015/ 
128/0  dated  20  March  1980  to  correct 
error  of  working  load). 

Approval  No.  160.015/132/0  Type  BE 
7.9  winch;  approval  limited  to 
mechanical  components  only, 
manufactured  by  Schat  Davit 
Corporation,  Newark,  DE  effective  9 
September  1981. 

Approval  No.  160.015/133/0  Type  BE 
6.0  winch  approval  limited  to 
mechanical  components  only, 
manufactured  by  Schat  Davit 
Corporation,  Newark.  DE  effective  2 
December  1981. 

Ladder  Embaikation-Debatkatioa 
(Typel) 

Approval  Na  160.017/53/0  Type  t 
embarkation-debarkation  ladder, 
dacron-jacketed,  orange  polypropylene 
"safety  core"  rope  suspension, 
manufactured  by  Coast  Marine  & 
Industrial  Supply,  Inc  San  Francisco, 
CA  effective  30  July  1981  (Supersedes 
Approval  Na  160.017/53/0  dated  19 
February  1961  to  show  additional 
assembly  location). 


lifeboat  Sea  Ancfaor 

Approval  No.  160.019/15/0  Sea 
Anchor  Model  No.  929,  manufactured  by 
Cal-June  Corporation,  North  Hollywood. 
CA  effective  5  August  1981  (Extension  of 
Approval  No.  160J)19/l5/0  dated  1  June 
1976). 

Emergency  ^gnaling  Mimr 

Approval  No.  160.020/7/0  Model  35. 
emergency  signaling  mirror.  5"  x  3" 
reflex  type,  manufactured  by  Libbey- 
Owens-Ford  Glass  Company, 
Brackenridge,  PA  effective  1  December 
1981  (Extension  of  Approval  Na 
160^)20/7/0  dated  8  September  1976). 

Emergency  Drinking  Water  (in 
HennetJcaOy  Sealed  Containers) 

Approval  No.  160.026/41/2  ConUiner 
for  emergency  drinking  water, 
manufactiu^  by  F  &  L  Packing 
Corporation.  Belleville,  NJ  effective  27 
August  1981  (Supersedes  Approval  No. 
160.026/41/2  dated  19  March  1981  to 
discontinue  pull-tab  Uds). 

Emergency  Proviaians  (IJfelKMtB) 

Approval  No.  160X126/52/0  Vetkade 
survival  ration  for  lifeboats-green  padc 
manufactured  by  Koninklijke  Verkade 
Fabrieken  B.V..  Netheriands  effective  18 
August  1981. 

Life  Float 

Approval  No.  160.027/40/8  4.ir  x  ZJS 
rectangular  life  float,  manufactured  by 
Plasti-Kraft  Corporation,  Ozona,  FL 
effective  4  November  1981  (Supersedes 
Approval  No.  160.027/40/7  dated  13 
August  1980  to  show  revised  method  of 

rigging)- 

Approval  No.  160.027/41/9  6.ir  x  3.6r 
rectangular  life  float,  manufactured  by 
Plasti-Kraft  Corporation,  Ozona,  FL 
effective  4  November  1981  (Supersedes 
Approval  No.  160027/41/9  dated  13 
August  1980  to  show  revised  method  of 
rigging). 

Approval  No.  160027/60/0  74)  x  OO  x 
4"  rectangular,  laminated  fabric- 
covered,  unicellular  plastic  foam 
buoyant  mat  life  float,  manufactured  by 
Salerca  In&  New  Orleans,  LA  effective 
30  November  1981  (Extension  of 
Approval  Na  160.027/69/0  dated  5 
January  1976). 

Approval  No.  16O027/84/0  9O00"  x 
48.00"  life  float  manufactured  by  Billy 
Pugh  Co..  Inc.  Corpus  Christi,  TX 
effective  30  July  1981. 

Approval  No.  160.027/85/0 108.00"  x 
61.00  Ufe  float  manufactured  by  Billy 
Pugh  Co.,  Inc.  Corpus  Christi.  TX 
effective  30  July  1961. 
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Lifeboat  Davit 

Approval  No.  160.032/150/4  Type  B- 
47  mechanical  davit  straight  boom  with 
sheath  screw,  manufactured  by  Lake 
Shore,  Inc,  Iron  Moimtain  MI  effective  1 
December  1981  (Extension  of  Approval 
No.  160.032/150/4  dated  17  December 
1976). 

Approval  No.  160.032/169/0  Gravity 
davit.  Type  LG-13-2G,  manufactured  by 
Carroll  Engineering  Company,  Perth 
Amboy,  N]  effective  5  August  1981 
(Extension  of  Approval  No.  160.032/169/ 
0  dated  1  June  1976). 

Approval  No.  160.032/172/0  Gravity 
davit.  Type  LG-125-1G,  manufactured 
by  Carroll  Engineering  Company  Perth 
Ajnboy,  NJ  effective  5  August  1981 
(Extension  of  Approval  No.  160.032/172/ 
0  dated  1  June  1976). 

Approval  No.  160.032/204/0  Type 
ORD/DHM  fixed  gravity  davit, 
manufactiu^d  by  Watercraft  America, 
Inc.  Edgewafer,  FL  effective  4  August 
1961  (Extension  of  Approval  No. 
160.032/204/0  dated  17  June  1978). 

Approval  No.  160.032/209/0  Type 
ORD/DHM  fixed  gravity  davit, 
manufactured  by  Watercraft  America. 
Inc.  Edgewater,  FL  effective  1  December 
1981  (Extension  of  Approval  No. 
160.032/209/0  dated  24  August  1976). 

Mechanical  Disengaging  Apparatus  (for 
lifeboats) 

Approval  No.  160.033/68/0  Ajjproved 
for  maximum  working  load  of  19.167 
pounds,  used  only  as  a  single  hook, 
manufactured  by  Whittaker 
Corporation,  La  Mesa,  CA  effective  10 
September  1981  (Supersedes  Approval 
No.  160.033/68/0  dated  16  June  1981  to 
show  minor  revisions). 

Approval  No.  160.033/68/1  Approved 
for  maximum  working  load  of  19.167 
pounds  when  constructed  with  flame  cut 
hook,  manufactxired  by  Whittaker 
Corporation,  La  Mesa.  CA  effective  26 
October  1981  (Supersedes  Approval  No. 
160.033/66/0  dated  10  September  1981  to 
show  revised  working  load.) 

Approval  No.  160.033/70/0  Approved 
for  maximum  working  load  of  15,000 
pounds,  used  only  as  a  single  hook, 
manufactured  by  Whittaker 
Corporation,  La  Mesa,  CA  effective  25 
August  1981. 

Approval  No.  160.033/70/0  Approved 
for  maximum  working  load  of  15,000 
pounds,  used  only  as  a  single,  hook 
manufactured  by  Whittaker 
Corporation,  La  Mesa,  CA  effective  4 
November  1981  (Supersedes  Approval 
No.  160.033/70/0  dated  25  August  1981 
to  show  minor  revisions). 


Lifeboat 

Approval  No.  160.035/211/6  22.0*  x  7.5' 
X  3.17'  steel,  oar-propelled  lifeboat 
manufactured  by  Marine  Safety 
Equipment  Corppration,  Farmingdale.  NJ 
effective  18  August  1981  (Supersedes  of 
Approval  No.  160.035/211/5  dated  to 
show  alternate  arrangement). 

Approval  No.  160.035/284/4 16.0*  x  5.5' 
X  2.38'  aluminum,  oar-propelled  lifeboat, 
manufactured  by  Marine  Safety 
Equipment  Corporation  Farmingdale.  NJ 
effective  30  November  1981  (Extension 
of  Approval  No.  160.035/284/4  dated  18 
August  1981). 

Approval  No.  180.035/334/1  26.0*  x  9.(f 
X  3.83'  steel,  motor-propelled  lifeboat 
without  radio  cabin  or  searchlight, 
manufactured  by  Marine  Safety 
Equipment  Corporation,  Farmingdale,  NJ 
effective  4  August  1981  (Extension  of 
Approval  No.  160.035/334/1  dated  6  May 
1978). 

Approval  No.  160.035/343/3  26.0*  x 
7.88'  X  3.54'  aluminum,  oar-propelled 
lifeboat,  manufactured  by  Marine  Safety 
Equipment  Corporation,  Farmingdale.  NJ 
effective  30  November  1981  (Extension 
of  Approval  No.  160.035/343/3  dated  4 
August  1975). 

Approval  No.  160.035/371/1  26.0*  x  9.0» 
X  3.83'  steel  hand-propelled  lifeboat, 
manufactured  by  Marine  Safety 
Equipment  Corporation,  Farmingdale,  NJ 
effective  4  August  1981  (Extension  of 
Approval  No.  160.035/371/1  dated  6  May 
1976). 

Approval  No.  160.035/484/0  27.89'  X 
9.74'  X  4.07'  fibrous  glass  reinforced 
plastic  totally  enclosed  motor-propelled 
lifeboat  manufactured  by  Watercraft 
America.  Inc.,  Edgewater,  FL  effective  4 
August  1981  (Extension  of  Approval  No. 
160.035/484/0  dated  8  October  1979). 

Approval  No.  160.035/500/0  Model  CA 
5400, 19.75'  x  14.0'  X  5.12'  fibrous  glass 
reinforced  plastic  motor  propelled 
lifeboat  manufactured  by  Whittaker 
Corporation  La  Mesa.  CA  effective  4 
November  1981  (Supersedes  Approval 
No.  160.035/500/0  dated  28  May  1981  to 
show  minor  changes). 

Approval  No.  160.035/501/1  Model  CA 
3600, 19.0'  X  12.5'  X  4.54'  fibrous  glass 
reinforced  plastic  motor  propelled 
lifeboat  manufactiired  by  Whittaker 
Corporation.  La  Mesa,  CA  effective  30 
July  1981  (Supersedes  Approval  No. 
160.035/SOl/O  to  show  addition  of  model 

CAsaoo). 

FlrstAidKit 

Approval  No.  180.041/12/0  Model  No. 
181  First  Aid  Kit  manufactured  by 
Revere  Supply  Co..  New,  York.  NY 
effective  3  December  1981. 


Kapok  Buoyant  Cushion 

Approval  No.  160.048/144/0  Group 
approval  for  rectangular  and  trapezoidal 
kapok  buoyant  cushions,  manufactured 
by  Miltco  Products  Corporation, 
Brooklyn,  NY  effective  14  April  1981 
(Extention  of  Approval  Uo.  160.048/144/ 
0  dated  15  April  1976). 

UniceUular  Plastic  Ring  Life  Buoy 

Approval  No.  160.050/77/0  20-inch 
unicellular  plastic  foam  ring  life  buoy, 
manufactured  by  Taylortec  Inc., 
Hammond,  LA  effective  4  November 
1981  (Extension  of  Approval  No. 
160.050/77/0  dated  14  September  1976). 

Approval  No.  160.050/78/0  24-inch 
unicellular  plastic  foam  ring  life  buoy, 
manufactuired  by  Taylortec  Inc., 
Hammond,  LA  effective  4  November 
1981  (Extension  of  Approval  No. 
160.050/78/0  dated  14  September  1976). 

Approval  No.  160.050/79/0  30-inch 
imicellular  plastic  foam  ring  life  buoy, 
manufactured  by  Taylortec,  Inc., 
Hammond,  LA  effective  4  November 
1981  (Extension  of  Approval  No. 
160.050/79/0  dated  14  September  1976). 

Approval  No.  160.050/108/0  24-inch 
unicellular  plastic  fosmi  ring  life  buoy, 
manufactiired  by  Billy  Pu^  Company 
Inc..  Corpus  Christi.  TX  effective  1  July 
1981. 

Approval  No.  160.050/109/0  30-Inch 
unicellular  plastic  foam  ring  life  buoy, 
manufactured  by  Billy  Pugh  Company. 
Inc.,  Corpus  Christi,  TX  effective  1  July 
1981. 

Approval  No.  160.050/116/0  30-inch 
unicellular  plastic  foam  ringbuoy,  "R" 
Series,  manufactured  by  Cal-June  Inc., 
North  Hollywood,  CA  effective  6 
October  1981. 

Inflatable  Life  Raft 

Approval  No.  160.051/56/0 10-person 
inflatable  life  raft  with  conventional 
water  pockets,  manufact\u«d  by  SwiUik 
Parachute  Company,  Inc.,  Trenton  NJ 
effective  1  December  1981  (Extension  of 
Approval  No.  160.051/56/0  dated  17 
September  1976). 

Approval  No.  160.051/57/0  IS-person 
inflatable  life  raft  manufactured  by 
Switlik  Parachute  Company,  Inc 
Trenton  NJ  effective  17  September  1981 
(Extension  of  Approval  No.  160.051/57/0 
dated  17  September  1976). 

Approval  No.  160.051/58/0  20-person 
inflatable  life  raft  manufactured  by 
Switlik  Parachute  Company,  Inc. 
Trenton  NJ  effective  1  Decemt>er  1981 
(Extension  of  Approval  No.  160.051/58/0 
dated  17  September  1976). 

Inflatable  Life  Raft  (Oceans) 

Approval  No.  160.0S1/S9/0  25-person 
inflatable  life  raft  with  "Ocean  Service 
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Equipment",  manufactured  by  Switlik 
Parachute  Company,  Inc.,  Trenton  NJ 
effective  1  December  1981  (Extension  of 
Approval  No.  160.051/59/0  dated  17 
September  1976). 

Approval  No.  160.051/85/0  25-per8on 
inflatable  life  raft  with  "Ocean  Service 
Equipment",  manufactured  by  Switlik 
Parachute  Company,  Inc.,  Trenton  NJ 
effective  1  December  1981  (Extension  of 
Approval  No.  160.051/85/0  dated  17 
September  1976). 

Inflatable  Life  Raft  (Limited  Service) 

Approval  No.  160.051/61/0  25-per8on 
inflatable  life  raft  with  "Limited  Service 
Equipment",  manufactured  by  Switlik 
Parachute  Company,  Inc.,  Trenton  NJ 
effective  1  December  1981  (Extension  of 
Approval  No.  160.051/61/0  dated  17 
September  1976). 

Approval  No.  160.051/86/0  ZS-person 
inflatable  life  raft  with  "Limited  Service 
Equipment",  manufactured  by  Switlik 
Parachute  Company,  Inc.,  Trenton  NJ 
effective  1  December  1981  (Extension  of 
Approval  No.  160.051/86/0  dated  17 
September  1976). 

UniceDular  Plastic  Foam  Buoyant  Vest 

Approval  No.  160.052/387/0  Adult 
Model  AP-2,  non-standard  unicellular 
plastic  foam  buoyant  vest,  manufactured 
by  Mermatic  Ino,  San  Diego,  CA 
effective  5  August  1981  (Extension  of 
Approval  No.  160.052/387/0  dated  7 
August  1976). 

Approval  No.  160.052/388/0  Child 
medium.  Model  CPM,  non-standard 
unicellular  plastic  foam  buoyant  vest 
manufactured  by  Mermatic  Ina,  San 
Diego,  CA  effective  S  August  1981 
(Extension  of  Approval  No.  160.052/388/ 
0  dated  7  April  1976). 

Approval  No.  160.052/389/0  Child 
small.  Model  CPS,  non-standard 
unicellular  plastic  foam  buoyant  vest, 
manufactiu«d  by  Mermatic  Inc,  San 
Diego,  CA  effective  5  August  1981 
(Extension  of  Approval  No.  160.052/389/ 
0  dated  7  April  1976). 

Work  Vest  UniceDular  Plastic 

Approval  No.  16a053/38/l  Adult 
Small,  Model  No.  2175,  manufactured  by 
Mustang  Sportswear  Inc.  Richmond  B.C. 
Canada  effective  8  January  1982. 

Approval  No.  160.053/39/1  Adult 
Medium,  Model  No.  2175,  manufactured 
by  Mustang  Sportswear  Inc,  Richmond 
B.C.  Canada  effective  8  January  1982. 

Approval  No.  160.053/40/1  Adult 
Large,  Model  No.  2175,  manufactured  by 
Mustang  Sportswear  Inc  Richmond  EC. 
Canada  effective  8  January  1982 

Approval  No.  160.053/41/1  Adult  X- 
Large,  Model  No.  2175,  manufactured  by 
Mustang  Sportswear  Inc.  Richmond  B.C 
Canada  effective  8  January  1982. 


Approval  No.  160.053/42/1  Adult  XX- 
Large,  Model  No.  2175,  manufactiu«d  by 
Mustang  Sportswear  Inc  Richmond  B.C 
Canada  effective  8  January  1982. 

First  Aid  Ktt  for  Inflatable  Liferafts 

Approval  No.  160.054/9/0  Model  No. 
180  First  Aid  Kit  manufactured  by 
Revere  Supply  Comjjany,  Inc  New  York, 
NY  effective  21  October  1981. 

Unicdhdar  Plastic  Foam  life  Preserver 

^proval  No.  160i)55/ll5/0  Adult 
Model  Na  601,  manufactured  by  Cal- 
June  Corporation,  North  Hollywood.  CA 
effective  5  August  1981  (Extension  of 
Approval  No.  160^)55/115/0  dated  21 
June  1976). 

Approval  No.  160i)55/ll6/0  Child. 
Model  No.  603,  manufactured  by  Cal- 
June  Corporation.  North  Hollywood.  CA 
effective  5  August  1981  (Extension  of 
Approval  No.  160.055/116/0  dated  21 
June  1976). 

HydnuBc  Rdease  i 

Approval  Na  160.062/1/1  Raftgo 
Model  C  hydraulic  and  manual  release 
for  lifesaving  equipment  manufactured 
by  C  J.  Hendry  Company.  San 
Francisco.  CA  effective  23  November 
1981  (Revision  of  Approval  No.  180.062/ 
l/l  dated  April  1979  to  show  loads  for 
annual  submergence  testing). 

Approval  Na  16a062/2/0  Model  404 
hydraulic  and  manual  release  for 
lifesaving  equipment  manufactured  by 
Arrow  Manufacturing.  Inc  San 
Frandsca  CA  effective  23  November 
1981  (Revision  of  Approval  No.  lOOJOdZ/ 
2/0  dated  2  June  1977  to  show  loads  for 
annual  submeigence  testing). 

Approval  Na  1604)62/3/0  Model  S- 
800  hydraulic  and  manual  release  for 
lifesaving  equipment  manufactured  by 
Switlik  Parachute  Company.  Inc 
Trenton.  NJ  effective  24  November 
(Revision  of  Apfnoval  1604)62/3/0  dated 
5  October  1976  to  show  loads  for  annual 
submergence  testing). 

Marine  Buoyant  Device 

Approval  No.  1604)64/424/0  Adult 
small.  Model  10(K)M.  manufactured  by 
Mermatic  Inc  San  Diego,  CA.  effective 
5  August  1981  (Extension  of  Approval 
No.  1604)64/424/0  dated  7  ^iril  1976). 

Approval  No.  1604)64/425/0  Adult  L/ 
XL.  Model  lOOFM.  manufactured  by 
Mermatic  Inc  San  Diega  CA.  effective 

5  August  1981  (Extension  of  Approval 
No.  1604)64/425/0  dated  7  April  1976). 

Approval  No.  1004164/426/0  Adult 
small.  Model  TOOHM,  manufactured  by 
Mermatic  Inc  San  Diego.  CA  effective 

6  August  19B1  (Extension  of  Approval 
1604)64/426/0  dated  7  April  1976). 

Approval  No.  16a064/1109/0  Child 
medium.  Model  1200.  manufactured  by 


Bass  Pro  Shops,  Springfield,  Missouri, 
effective  5  August  1981  (Extension  of 
Approval  1604)64/1109/0  dated  14  May 
1976). 

Approval  No.  1604)64/1110/0  Adult 
Model  No.  1200,  manufactured  by  Bass 
Pro  Shops,  Springfield.  Missouri, 
effective  5  August  1981  (Extension  of 
Approval  1604)64/1110/0  dated  14  May 
1976). 

Approval  No.  180.064/1111/0  Adult 
Model  No.  120a  manufactured  by  Bass 
Pro  Ships,  Springfield.  Missouri, 
effective  5  August  1981  (Extension  of 
^proval  160.064/1111/0  dated  14  May 
1976). 

Approval  No.  1604)64/1112/0  Adult 
Model  No.  1200.  manufactured  by  Bass 
Pro  ^ops.  ^ningfield.  Missouri, 
effective  5  August  1981  (Extension  of 
Approval  1604)64/1112/0  dated  14  May 
1976). 

Approval  No.  1604)64/1438/1 
14V4"X15X2V4".  Model  Na  20a 
manufactured  by  Coated  Marine 
Products  Inc.  Waukegan.  IL,  effective  4 
January  1982  (Supersedes  Approval  No. 
1604)64/1438/0  dated  11  September  1977 
to  show  change  in  Mfg.  and  Design). 

Approval  No.  1604)64/1842/0  Adult 
SnuiU.  Model  No.  380.  manufactured  by 
Gladding  Corporation.  Greenville,  SC 
effective  11  December  1981. 

Approval  No.  1604)64/1843/0  Adult 
Medium.  Model  No.  380,  manufactured 
by  Gladding  Corporation.  Oeenville.  SC 
effective  11  December  19S1. 

^iproval  Na  1604)64/1844/0  Adult 
Large,  Model  No.  380,  manufacttoed  by 
Gladding  Corporation.  Greenville,  SC 
effective  11  December  1981. 

Apivoval  No.  1804)04/1845/0  Adult  X- 
Large.  Model  No.  380,  manufactured  by 
Gladding  Qvporation.  Greenville,  SC 
effective  11  December  198L 

Approval  No.  1604)64/1855/0  Adult 
Universal.  Model  No.  EA3. 
manu&ctnred  by  Ero  Industries,  Inc 
Chicaga  IL  effective  15  April  1981. 

Approval  Na  ie04)M/l8Se/0  Chikl 
Mediym.  Model  No.  ECM3. 
manufactured  by  Ero  Industries,  Inc 
Chicaga  IL  effective  15  April  1961. 

Approval  Na  1004)64/1857/0  Child 
Small,  Model  Na  ECS3.  manufactured 
by  Ero  Industries,  Inc  Chicaga  IL 
effective  15  April  1961. 

Approval  Na  1004)64/1863/0  Adult 
Universal  Model  Na  BV-3. 
manufactured  by  Buddy  Sdioellkopf 
Product  Dallas,  TX  effective  29 
December  196L 

Approval  Na  1804)64/1887/0  Adult 
&nall.  Modd  No.  AV3S,  manufoctured 
by  Ero  Industries,  Inc  Chicaga  0. 
effiective  6  August  1981. 

Approval  Na  1604)64/1886/0  Adult 
Medium.  Model  Na  AV3M. 
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manufactured  by  Ero  Industries,  Inc 
Chicago,  IL  effective  6  August  1961. 

Approval  No.  160.064/1899/0  Adult 
Large  Model  No.  AV3L,  manufactured 
by  Ero  Industries,  Ina,  Ghicago,  IL 
effective  6  August  1981. 

Approval  No.  180.064/1907/0  Toddler, 
Model  No.  909T,  manufactured  by 
America's  Cup,  Inc.,  City  of  Industry, 
CA  effective  15  April  1981. 

Approval  No.  160.064/1924/0  Infant, 
Model  No.  Baby-1,  manufactured  by  Ero 
Industries,  Inc.,  Chicago,  IL  effective  15 
April  1981. 

Approval  No.  160.064/1927/0  Adult  X- 
Small,  Model  No.  101,  manufactured  by 
Almarin  Canada  Ltd..  Windsor.  Ontario 
effective  15  April  1961. 

Approval  No.  160.064/1952/0  Model 
No.  H-1,  manufactured  by  Forespar, 
Tustin.  CA  effective  29  December  1981. 

Approval  No.  160.064/1976/0  Adult 
Small,  Model  No.  SiG-S,  manufactured 
by  Ero  Industries,  Inc.,  Chicago.  IL 
effective  29  December  1981. 

Approval  No.  160.064/1977/0  Adult 
Medium.  Model  No.  SKI-M. 
manufactured  by  Ero  Industries,  Ina. 
Chicago,  IL  effective  29  December  1981. 

Approval  No.  160.064/1978/0  Adult 
Large,  Model  No.  SKI-L.  manufactured 
by  Ero  Industries.  Inc.  Chicago,  IL 
effective  29  December  1981. 

Approval  No.  160.064/1979/0 15-inch 
by  15-inch  by  iy%.  Model  No.  1286, 
manufactured  by  Crawford  A 
Carisbrook  Company,  Richmond,  VA 
effective  29  December  1981. 

Approval  No.  160.064/1980/0  Adult 
Small,  Model  No.  CW-1,  manufactured 
by  Extrasport  Inc.,  New  York,  NY 
effective  11  January  1962. 

Approval  No.  160.064/1981/0  Adult 
Medium.  Model  No.  CW-2, 
manufactured  by  Extrasport  Inc.,  New 
York,  NY  effective  11  January  1982. 

Approval  No.  160.064/1982/0  Adult 
Large,  Model  No.  CW-3.  manufactured 
by  Extrasport  Inc.,  New  York.  NY 
effective  11  January  1982. 

Approval  No.  16a064/l994/0  Adult 
Small/Medium.  Model  Nos.  1005, 1006, 
1007,  or  1008,  manufactured  by  Medalist 
Leesburg,  Leesburg,  FL  effective  29 
December  1981. 

Approval  No.  160.064/1995/0  Adult 
Large/X-Large,  Model  Nos.  1005, 1006, 
1007,  or  10O8,  manufactiu^d  by  Medalist 
Leesburg,  Leesburg,  FL  effective  29 
December  1981. 

Approval  No.  160.064/2002/0  Adult  X- 
Large.  Model  No.  3002-1,  manufactured 
by  Commercial  Fabric  Mfg.,  Seattle.  WA 
effective  29  December  1981. 

Approval  No.  160.064/2003/0  Adult 
Large,  Model  No.  3002-2,  manufactured 
by  Commercial  Fabric  Mfg..  Seattle.  WA 
effective  29  December  1981. 


Approval  No.  160.064/2004/0  Adult 
Medium.  Model  No.  3002-3. 
manufactiu^d  by  Commercial  Fabric 
Mfg.,  Seattle,  WA  effective  29  December 
1981. 

Approval  No.  160.064/2005/0  Adult 
Small,  Model  No.  3002-4,  manufactured 
by  Commercial  Fabric  Mfg.,  Seattle.  WA 
effective  29  December  1981. 

Approval  No.  160.064/2006/0  Adult  X- 
.maU.  Model  No.  3002-5,  manufactured 
by  Commercial  Fabric  Mfg.,  Seattle,  WA 
effective  29  December  1981. 

Approval  No.  160.064/2007/0  Youth. 
Model  No  3002-6.  manufactured  by 
Commercial  Fabric  Mfg.,  Seattle,  WA 
effective  29  December  1981. 

Approval  No.  160i)64/2008/0  Child 
Small,  Model  No.  3002-7,  manufactured 
by  Commercial  Fabric  Mfig.,  Seattle,  WA 
effective  29  December  1981. 

Approval  No.  160.064/2009/0  Infant, 
Model  No.  12,  manufactured  by  Ero 
Industries,  Inc.,  Chicago,  IL  effective  8 
January  1982. 

Approval  No.  160.064/2010/0  Child 
Small,  Model  No.  S2,  manufactured  by 
Ero  Industries,  Inc..  Chicago,  IL  effective 
8  January  1982. 

Approval  No.  160.064/2011/0  Child 
Medium.  Model  No.  M2,  manufactured 
by  Ero  Industries,  Inc.,  Chicago.JL 
effective  8  January  1982. 

Approval  No.  160.064/2020/0  Adult 
Small,  Model  No.  SSV-750. 
manufactured  by  Steams  Mfg.  Co.,  St 
Cloud,  MN  effective  4  January  1982. 

Approval  No.  160.064/2021/0  Adult 
Medium.  Model  No.  SSV-750, 
manufactxired  by  Steams  Mfg.  Co..  St 
Cloud.  MN  effective  4  January  1982. 

Approval  No.  160.064/2022/0  Adult 
Large,  Model  No.^SV-750, 
manufactured  by  Steams  Mfg.  Co.,  St. 
Cloud,  MN  effective  4  January  1982. 

Approval  No.  160.064/2023/0  Adult  X- 
Large,  Model  No.  SSV-750. 
manufactured  by  Steams  Mfg.  Co..  St 
Cloud,  MN  effective  4  January  1982. 

Approval  No.  160.064/2024/0  Child 
Medium.  Mpdel  No.  BV-3.  manufactured 
by  Buddy  Schoellkopf  Products,  Inc., 
Dallas,  TX  effective  29  December  1981. 

Approval  No.  160.064/2025/0  Child 
Small,  Model  No.  BV-3.  manufactured 
by  Buddy  Schoellkopf  Products,  Ina, 
Dallas.  TX  effective  29  December  1961. 

Protection  Cover  For  Lifeboats 

ApiMVval  No.  160.065/7/0 
"MASECO".  Type  Mark  II,  protecting 
cover  for  the  occupants  of  all  types  of 
aluminum  Ufeboats,  manufactured  by 
Marine  Safety  Equipment  Corporation. 
Farmingdale,  NJ  effective  23  December 
1981  [Extension  of  Approval  No. 
160.065/7/0  dated  2  November  1976J. 


Red  Aerial  Pyrotechnic  Flare 

Approval  No.  160.066/13/0  Twin-Star, 
self-contained  red  meteor  flare, 
manufactured  by  Kilgore  Corporation, 
Toone  TN  effective  26  October  1981. 

Automatic  Disengaging  Device  for 
Liferafts 

Approval  No.  160.070/3/0  Type  5  RA 
1134  automatic  disengaging  device  for 
davit-launched  life  rafts,  manufactured 
by  B.  F.  Goodrich,  Union,  WV  effective 
23  December  1981. 

Exposure  Suit 

Approval  No.  160.071/1/1  Exposure 
Suit,  Adult,  Model  No.  1409, 
manufactured  by  Imperial . 
Manufacturing  Co.,  Bremerton,  WA 
effective  15  June  1981  (Supersedes 
Approval  No.  160.071/1/1  dated  16  July 
197i9  to  show  documentation  change). 

Approval  No.  160.071/2/2  Exposure 
suit,  adult,  identiffed  as  BayleySuit 
Model  7-01-00,  manufactured  by 
BayleySuit  Inc.,  Fortima,  CA  effective  23 
July  1981  (Supersedes  Approval  No. 
160.071/2/2  dated  9  May  1979  to  show 
change  in  documentation). 

Approval  No.  160.071/6/0  Exposure 
suit,  adult  extra-large,  identified  as 
model  7-01-07.  manufactured  by 
BayleySuit,  Inc.,  Fortuna,  CA  effective 
23  July  1981. 

Approval  No.  160.071/8/0  Exposure 
suit,  child  or  small  adult,  identified  as 
model  7-01-04.  manufactiu«d  by 
BayleySuit.  Inc.  Fortuna,  CA  effective  23 
July  1981. 

Sounfi-Powered  Telephone  Statioo 

Approval  No.  161.005/38/2  Desk  type 
with  intemal  ringer,  selective  ringing, 
common  talking,  manufactured  by 
Henschel  Corporation,  Amesbury  MA 
effective  3  August  1981  (Extension  of 
Approval  No.  161.005/38/2  dated  6  June 
1974). 

Sound  Powered  Telephone  System 

Approval  No.  161.005/52/0  Selective 
ringing,  common  talking.  19  stations 
maximum,  manufactured  by  Hose- 
McCann  Telephone  Co.,  Ina, 
Englewood,  NJ  effective  18  August  1981 
(Extension  of  Approval  No.  161.005/52/0 
dated  24  September  1975 

Approval  No.  161.005/53/1  Selective 
ringing,  common  talking,  19  stations 
maximum,  manufactured  by  Hose- 
McCann  Telephone  Co.,  Ina, 
Englewood.  NJ  effective  18  August  1981 
(Extension  of  Approval  No.  161.005/53/1 
dated  24  September  1975). 

Approval  No.  161.005/63/0  Selective 
ringing,  common  talking,  19  stations 
maximum,  manufactured  by  Hese- 
McCemn  Telephone  Co.,  Ina, 
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Englewood,  NJ  effective  18  August  1981 
(Extension  of  Approval  No.  161.005/63/0 
dated  6  |anuary  1976). 

Approval  No.  161.005/64/0  Selective 
ringing,  common  talking,  19  stations 
maximum,  manufactured  by  Hose- 
McCann  Telephone  Co.,  Inc.. 
Englewood.  N]  effective  18  August  1981 
(Extension  of  Approval  No.  161XX)5/64/0 
dated  14  April  1976). 

Approval  No.  161J)05/65/0  Selective 
ringing,  common  talking.  19  stations 
maximum,  manufactured  by  Hose- 
McCami  Telephone  Co..  Inc.. 
Englewood.  NJ  effective  18  August  1981 
(Extension  of  Approval  No.  161.005/65/0 
dated  6  January  1976). 

Approval  No.  161J005/8S/0  Selective 
ringing,  common  talking.  24  stations 
maximum,  manufactured  by  Hose- 
McCann  Telephone  Co..  Inc., 
Englewood,  N)  effective  12  August  1981. 

Approval  No.  161X)05/89/0  Selective 
ringing,  common  talking,  24  stations 
maximum,  manufactured  by  Hose- 
McCann  Telephone  Co.,  Inc. 
Englewood,  N)  effective  12  August  1981. 

Approval  No.  161.005/90/0  Selective 
ringing,  common  talking.  24  stations 
maximum,  manufactured  by  Hose- 
McCaon  Telephone  Co..  Inc., 
Englewood,  N)  effective  12  August  1981. 

Approval  No.  161.005/91/0  Selective 
ringing,  common  talking,  24  stations 
maximum,  manufactured  by  Hose* 
McCann  Telephone  Co.,  Ina, 
Englewood.  ti]  effective  12  August  1981. 

Floating  Electric  Water  Light 

Approval  No.  161.010/4/1  Guest  Man- 
Overboard  Light.  Model  No.  326. 
manufactured  by  Guest  Corporation. 
West  Hartford,  CN  effective  6  April  1981 
(Supersedes  Approval  No.  161.010/4/1 
dated  11  August  1977  to  show  additional 
drawing  number). 

Personal  FlotatioD  Device  li^t 

Approval  No.  161.012/7/0  "Jim-Buoy" 
PFD  Ught.  identified  by  drawing  for  PFD 
Light  No.  450,  manufactured  by  Cal-June 
Incorporated,  North  Hollywood,  CA 
effective  23  July  1981  (Supersedes 
Approval  No.  161.012/7/0  dated  25 
February  1980  to  show  additional 
identifying  data). 
Safety  Value  (Power  Boilers) 

Approval  No.  162.001/221/0  Series 
VM-110,  cast  carbon  steel  body,  spring 
loaded,  nozzle  type  safety  valve, 
manufactured  by  J.  E.  Lonetgan 
Company,  Philadelphia,  PA  effective  3 
August  1981  (Extension  of  Approval  No. 
162.001/221/0  dated  29  March  1976). 

Approval  No.  162.001/222/0  Series 
VM-iao,  cast  carbon  steel  body,  spring 
loaded,  nozzle  type  safety  valve, 
manufactured  by  J.  E.  Lonergan 
Company,  Philadelphia,  PA  effective  3 
August  1981  (Extension  of  Approval  No. 
162.001/222/0  dated  29  March  1976). 


Approval  No.  162.001/223/0  Series 
VM-130.  cast  carbon  steel  body,  spring 
loaded,  nozzle  type  safety  valve, 
manufactured  by ).  E.  Lonergan 
Company,  Philadelphia,  PA  effective  3 
August  1981  (Extension  of  Approval  No. 
162.001/223/0  dated  29  March  1976). 

Approval  No.  162.001/263/1  Crosby 
Style  HN-MS-55.  nozzle  type  safety 
valve,  manufactured  by  Crosby  Valve 
and  Gage  Company.  Wrentham,  MA 
effective  10  August  1981  (Revision  of 
Approval  No.  162i)0l/263/0  dated  4 
February  1976  to  show  new  drawing 
numbers). 

Approval  No.  162.001/284/1  Crosby 
style  HN-MS-56,  nozzle  type  safety 
valve,  manufactured  by  Qt>sby  Valve 
and  Cage  Company,  Wrentham.  MA 
effective  10  August  1981  (Revision  of 
Approval  No.  162.001/264/0  dated  4 
February  1978  to  show  new  drawing 
numbers). 

Approval  No.  162.001/265/1  Crosby 
style  HN-MS-65,  nozzle  type  safety 
valve,  manufactured  by  Dvsby  Valve 
and  Gage  Company,  Wrentham,  MA 
effective  10  August  1981  (Revision  of 
Approval  No.  162.001/265/0  dated  4 
February  1976  to  show  new  drawing 
numbers). 

Approval  No.  162.001/266/1  Crosby 
style  HN-MS-66,  nozzle  type  safety 
valve,  manufactured  by  Crosby  Valve 
and  Gage  Company,  Wrentham.  MA 
effective  10  August  1981  (Revision  of 
Approval  No.  162.001/266/0  dated  4 
February  1976  to  show  new  drawing 
numbers). 

Approval  No.  162.001/268/1  Crosby 
style  HN-MS-66-9,  nozzle  type  safety 
reUef  valve,  manufactured  by  Crosby 
Valve  and  Gage  Company,  Wrentham, 
MA  effective  10  August  1981  (Revision 
of  Approval  No.  162.001/268/0  dated  4 
February  1976  to  show  new  drawing 
numbers). 

Approval  No.  162J)0l/289/l  Crosby 
style  HN-^S-'55-9,  nozzle  type  safety 
reUef  valve,  manufactured  by  Crosby 
Valve  and  Gage  Company,  Wrentham. 
MA  effective  10  August  1981  (Revision 
of  Approval  No.  162.001/269/0  dated  4 
February  1976  to  show  new  drawing 
numbers). 

Approval  No.  162.001/270/1  Crosby 
style  HN-^4S-56-9,  nozzle  type  safety 
reUef  valve,  manufactured  by  Crosby 
Valve  and  Gage  Company,  Wrentham. 
MA  effective  10  August  1981  (Revision 
of  Approval  No.  162.001/270/0  dated  4 
February  1976  to  show  new  drawing 
numbers). 

Approval  No.  162.001/271/3  Crosby 
style  HNB-MS-57,  nozzle  type,  pilot 
actuated,  safety  relief  valve, 
manufactured  by  Crosby  Valve  and 
Gage  Company,  Wrentham.  MA 
effective  10  August  1981  (Revision  of 
Approval  No.  162.001/271/2  dated  7  May 
1976  to  show  new  drawing  numbers). 


Approval  No.  162.001/272/3  Crosby 
style  HNB-M&-58,  nozzle  type,  pilot 
actuated,  safety  reUef  valve, 
manufactured  by  Crosby  Valve  and 
Gage  Company,  Wrentham.  MA 
effective  10  August  1981  (Revision  of 
Approval  No.  162JXn/272/2  dated  7  May 
1976  to  show  new  drawing  numbers). 

Approval  No.  162.001/273/3  Crosby 
style  HNB-MS-67,  nozzle  type,  pilot 
actuated,  safety  reUef  valve, 
manufactured  by  Crosby  Valve  and 
Gage  Company,  Wrentham.  MA 
effective  10  August  1981  (Revision  of 
Approval  No.  162iX)l/273/2  dated  7  May 
1976  to  show  new  drawing  numbers). 

Approval  No.  162.001/274/3  Crosby 
style  HNB-MS-68,  nozzle  type,  pilot 
actuated,  safety  rehef  valve. 
manufactured  by  Crosby  Valve  and 
Gage  Company,  Wrentham,  MA 
effective  10  August  1961  (Revision  of 
Approval  No.  162iWl/274/2  dated  7  May 
1976  to  show  new  drawing  numbers). 

Approval  No.  162.001/275/3  Crosby 
style  HNBAfS  67-25.  nozzle  type,  pilot 
actuated,  safety  reUef  valve, 
manufactured  by  Crosby  Valve  and 
Gage  Company.  Wrenthimi,  MA 
effective  10  August  1981  (Revision  of 
Approval  Na  162.001/275/2  dated  7  May 
1976  to  show  new  drawing  nimibers). 

Approval  No.  162.001/276/3  Crosby 
style  HNB-MS-68-25,  nozzle  type,  pilot 
actuated,  safety  relief  valve, 
manufactured  by  Crosby  Valve  and 
Gage  Company,  Wrentham,  MA 
effective  10  August  1981  (Revision  of 
Approval  No.  162.001/276/2  dated  7  May 
1976  to  show  new  drawing  numbers). 

Approval  No.  16ZJ0O1/277/3  Crosby 
style  HNB-MS-57-g,  nozzle  type,  pilot 
actuated  safety  relief  valve, 
manufactured  by  Crosby  Valve  and 
Gage  Company,  Wrentham,  MA, 
effective  10  August  1981  (Revisicm  to 
Approval  No.  162.001/277/2  dated  7  May 
1976  to  show  new  drawing  numbers). 

Approval  No.  162.001/278/3  Crosby 
style  HNB-MS-58-9,  nozzle  type,  pilot 
actuated  safety  reUef  valve, 
manufactured  by  Crosby  Valve  and 
Gage  Company,  Wrentham.  MA. 
effective  10  August  1981  (Revision  to 
Approval  No.  162.001/278/2  dated  7  May 
1976  to  show  new  drawing  numt>ers). 

Flame  Arrester  (Tank  Vessels) 

Approval  No.  162.016/38/1  Model  7618 
flame  arrester,  stainless  steel  body  and 
tube  bank,  manufactured  by  Groth 
Equipment  Corporation,  Houston,  TX, 
effective  14  September  1981  (Supersedes 
Approval  No.  162.016/38/0  dated  3  June 
1^  to  show  new  sizes  and  FM  report). 

Approval  Na  162.016/39/0  Model 
94306  flame  arrester,  constructed  of  cast 
iron,  cast  steel,  stainless  steel,  or 
aluminum  body,  manufactured  by  GPG 
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Controls,  Inc..  Morton  Grove.  IL, 
effective  24  November  1981. 

Pressuie- Vacuum  Relief  Value 

Approval  No.  162.017/132/0  Pres-Vac 
type  HS-M  pressure-vacuum  relief  valve 
with  cast  iron.  bron2e,  stainless  steel,  or 
nodular  cast  iron  bodies,  manufactured 
by  PRES-VAC,  S.A.,  Madrid,  Spain, 
effective  17  December  1981. 

Approval  No.  162.017/63/0  Figue  153B 
pressure-vacuum  relief  valve, 
atmospheric  pattern,  weight-loaded 
pressure  and  vacuum  poppets, 
manufactured  by  Morrison  Brothers 
Company.  Dybuque,  Iowa,  effective  5 
August  1981  (Extension  of  Approval  No. 
162.017/63/0 17  June  1976). 

Liquefied  Compressed  Gas  Safety  Relief 
Valve 

Approval  No.  162.018/31/1  Series  W- 
100  and  W-300.  safety  relief  valves  for 
liquefied  petroleum  gas  and  anhydrous 
amonia  service,  manufactured  by  J.  E. 
Lonergan  Company,  Philadelphia,  PA, 
effective  5  August  1981  (Extension  of 
Approval  No.  162.018/31/1  dated  29 
March  1976). 

Approval  No.  162.018/70/1  2600  Series 
Safety  Relief  Valve,  liquefied 
compressed  gas  service,  full  nozzle  type, 
metal  to  metal  seat,  manufactured  by 
Teledyne  Earns  Engineering  Palisades 
Park.  NJ.  effective  11  September  1981 
(Supersedes  Approval  No.  162.018/70/0 
dated  9  May  1979  to  show  latest 
construction  revisions). 

Combination  Solid  Stream  and  Water 
Spray  Fiie  Hose  Nozzle 

Approval  No.  162.027/9/0 1 V4  inch 
combination  solid  stream  and  water 
spray  fire  hose  nozzle,  manufactured  by 
Akron  Brass  Mfg.  Company,  Ina. 
Wooster.  Ohio,  effective  27  August  1981 
(Revision  of  Approval  No.  162.027/9/0  to 
show  change  in  model  designations). 

Approval  No.  162.027/10/0  IVt  inch 
style  2046  combination  solid  stream  and 
water  spray  Rre  hose  nozzle  ball, 
manufactured  by  Akron  Brass  Mfg. 
Company,  Inc..  Wooster,  Ohio,  effective 
31  August  1981  (Revision  of  Approval 
No.  162.027/10/0  to  show  change  in 
model  designation). 

Haloo  1301  Fixed  Fire  Extinguiahing 
System 

Approval  No.  162.029/7/0  Halex  1301 
Model  8.5.  pre-engineered  Halon  1301 
marine  type  extinguishing  system,  unit 
type,  manufactured  by  Automatic 
Sprinkler  Corporation  of  America, 
Cleveland,  Ohio,  effective  3  August  1981 
(Extension  of  Approval  No.  162.029/7/0 
dated  13  May  1978). 

Approval  No.  162.029/8/0  Halex  1301 
Model  17.  pre-engineered  Halon  1301 


marine  type  extinguishing  system,  unit 
type,  manufactured  by  Automatic 
Sprinkler  Corporation  of  America, 
Cleveland.  Ohio,  effective  4  August  1981 
(Extension  of  Approval  No.  162.029/8/0 
dated  13  May  1978). 

Approval  No.  162.029/9/0  Halex  1301 
Model  25,  pre-engineered  Halon  1301 
marine  type  extinguishing  system,  unit 
type,  manufactured  by  Automatic 
Sprinkler  Corporation  of  America, 
Cleveland,  Ohio,  effective  4  August  1981 
(Extension  of  Approval  No.  162.029/9/0 
dated  13  May  1976). 

Approval  No.  162.029/10/0  Halex  1301 
Model  33,  pre-engineered  Halon  1301 
marine  type  extinguishing  system,  unit 
type,  manufactured  by  Automatic 
Sprinkler  Corporation  of  America, 
Cleveland.  Ohio,  effective  12  August 
1981  (Extension  of  Approval  No. 
162.029/10/0  dated  13  May  1976). 

Fixed  Fire  Extinguishing  Systems 

Approval  No.  162.029/24/0  Model  "150 
CO"  151b.  Halon  1301  fire  extinguishing 
system,  manufactured  by  Convenience 
Marine  Products.  Grand  Rapids,  MI. 
effective  11  September  1981  (Supersedes 
Approval  No.  162.029/24/0  dated  29  June 
1981). 

Approval  No.  162.029/25/0  Model  "200 
CG"  201b.  Halon  1301  fire  extinguishing 
system,  manufactured  by  Convenience 
Marine  Products,  Grand  Rapids,  MI. 
effective  11  September  1981  (Supersedes 
Approval  No.  162.029/25/0  dated  29  June 
1981). 

Foam  Type  Fire  Extinguishing  Systems 

Approval  No.  162.033/17/0  Model 
"AF-100"  mobile  hose  reel  station  for 
helopad  protection  of  offshore  drilling 
platforms,  manufactured  by  Angus  Fire 
Armonir  Corporation.  Angier.  NC, 
effective  9  September  1981. 

Approval  No.  162.033/18/0  Model  SH- 
100-30  AFFF  hose  reel  station  for 
helopad  protection  of  offshore  oil 
platforms,  manufactured  by  Safety  & 
Health  Associates,  Inc.,  Lafayette.  LA, 
effective  4  November  1981. 

Approval  No.  182.033/19/0  Model  SH- 
100-60  AFFF  hose  reel  station  for 
helopad  protection  of  offshore  oil 
platforms,  manufactured  by  Safety  & 
Health  Associates.  Inc..  Lafayette.  LA, 
effective  4  November  1981. 

Backfire  Flame  Airester  for  Gasoline 
Engines 

Approval  No.  162.041/44/0  Volvo 
backffre  flame  arrester  assembly 
without  spacer  flange,  manufactured  by 
Volvo-Penta  of  America,  Inc., 
Chesapeake,  VA,  effective  14  September 
1981  (Extension  of  Approval  No. 
162.041/44/0  dated  24  September  1976). 


Approval  No.  162.041/78/0  Air-Maze 
No.  2  Unimaze  backfire  flame  arrester.   ■ 
manufactured  by  Air-Maze  Incom 
International  Inc.,  Cleveland,  Ohio, 
effective  9  September  1981  (Extension  of 
Approval  No.  162.041/78/0  dated  22 
February). 

Approval  No.  162.041/134/0  Volvo- 
Penta  flame  control  device,  stainless 
steel  cover,  brass  elements  0.016 
"Thick",  manufactured  by  Volvo-Penta 
of  America,  Inc.,  Chesapeake,  VA, 
effective  11  September  1981  (Extension 
of  Approval  No.  162.041/134/0  dated  24 
September  1976). 

Approval  No.  162.041/190/6  Barbron 
all  brass  flame  arrester,  manufactured 
by  Barbron  Corporation,  Detroit,  MI. 
effective  12  August  1981  (Supersedes 
Approval  No.  162.041/190/5  dated  17 
March  1981  to  show  addition  of  model 
heights). 

Approval  No.  16Z041/191/0  Barbron 
all  brass  flame  arresters,  manufactured 
by  Barbron  Corporation.  Detroit.  MI. 
effective  2  November  1981  (Extension  of 
Approval  No.  162.041/191/0  dated  2 
November  1976). 

Approval  No.  162.041/192/0  6%  inch 
diameter  types  B175-55.  and  B175-62. 
aluminum  body  and  arresting  element, 
manufactured  by  FACET,  Detroit,  MI, 
effective  12  August  1981  (Extension  of 
Approval  No.  162.041/192/0  dated  20 
February  1976). 

Approval  No.  162.041/193/0  Backfire 
flame  arrester  consisting  of  a  leaf  plate 
and  leaf  valve  assembly  which  mounts 
between  the  carburetor  outlet  and  the 
engine  block,  manufactured  by 
Outboard  Marine  Corporation, 
Waukegan,  IL.  effective  19  July  1981    ^ 
(Extension  of  Approval  No.  162.041/193/ 
0  dated  19  July  1976). 

Approval  No.  162.041/206/0  Kawasaki 
Model  TCB  8101-01  backfire  flame 
arrester,  all  aluminum  construction, 
manufactured  by  Kawasaki  Motors 
Corporation.  Shakopee,  MN,  effective  21 
July  1981. 

Backfire  Flame  Control.  Gasoline  Engine 
Flame  Arresters  for  Meniiant  Vessels 
and  MotorixMts 

Approval  No.  162.041/195/1 
Aluminum  or  stainless  steel  and  brass 
construction  with  rainshield  style  cover, 
manufactured  by  Facet  Enterprises,  Ina. 
Detroit,  MI,  effective  5  January  1982 
(Supersedes  Approval  No.  162.041/195/0 
dated  13  February  1981  to  show 
additional  model  No.). 

Oil- Water  Separator 

Approval  No.  162.050/1051/0  Model 
SH2-12.  consisting  of  two  coalescers 
and  associated  piping  and  pump, 
manufactured  by  Sigma  Treatment 
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Systems.  Ino.,  Chester  Springs.  PA. 
effective  30  July  1981. 

Approval  No.  162.050/1052/0  Model 
SH2-20,  consisting  of  two  coalescers 
and  associated  piping  and  pump, 
manufactured  by  Sigma  Treatment 
Systems.  Inc.,  Chester  Springs,  PA, 
effective  30  July  1981. 

Approval  No.  162.050/1053/0  Model 
SH2-40,  consisting  of  two  coalescers 
and  associated  piping  and  pump, 
manufactured  by  Sigma  Treatment 
Systems,  Inc.,  Chester  Springs,  PA. 
effective  30  July  1981. 

Oily  Water  Separators 

Approval  No.  162.050/1054/0  Sarex 
Model  25  GPM/VGS,  consisting  of  3 
stages,  manufactured  by  Separation  and 
Recovery  Systems  and  Affiliates,  Irvine, 
CA,  effective  23  September  1981. 

Approval  No.  162.050/1055/0  Sarex 
Model  50  GPM/VGS,  consisting  of  3 
stages,  manufactured  by  Separation  and 
Recovery  Systems  and  Affiliates,  Irvine, 
CA,  effective  23  September  1981. 

Approval  No.  162.050/1063/0  Stork 
Services  Model  Aquamarine  GeDe  001, 
consisting  of  a  cylindrical  steel  body, 
manufactured  by  Stork  Services  B.V., 
The  Netherlands,  effective  12  November 
1981. 

Approval  No.  162.050/1064/0  Stork 
Services  Model  Aquamarine  GeDe 
0002.5,  consisting  of  a  cylindrical  steel 
body,  manufactured  by  Stork  Services 
B.V.,  The  Netherlands,  effective  12 
November  1981. 

Approval  No.  162.050/1065/0  Stork 
Services  Model  Aquamarine  GeDe  0005, 
consisting  of  a  cylindrical  steel  body, 
manufactured  by  Stork  Services  B.V., 
The  Netherlands,  effective  12  November 
1981. 

Approval  No.  162.050/1066/0  Stork 
Services  Model  Aquamarine  GeDe  OOia 
consisting  of  a  cylindrical  steel  body, 
manufactured  by  Stork  Services  B.V., 
The  Netherlands  effective  12  November 
1981. 

Approval  No.  162.050/1067/0  Stoiic 
Services  Model  Aquamarine  MK II 
GeDe  250,  consisting  of  a  cylindrical 
steel  body,  manufactured  by  Stork 
Services  B.V.,  The  Netherlands  effective 
12  November  1981. 

Approval  No.  162.050/1068/0  Stork 
Services  Model  Aquamarine  MK  II 
GeDe  500,  consisting  of  a  cylindrical 
steel  body,  manufactured  by  Stork 
Services  B.V.,  The  Netherlands  effective 
12  November  1981. 

Approval  No.  162.050/1069/0  Stork 
Services  Model  Aquamarine  MK  n 
GeDe  1000,  consisting  of  a  cylindrical 
steel  body,  manufactured  by  Stork 
Services  B.V..  The  Netherlands  effective 
12  November  1981.  - 


Approval  No.  162.050/1070/0  Facet 
Model  OWS-0.5/2.2,  consisting  of  an 
inclined  plate  separator,  mani^actured 
by  Facet  Enterprises,  Inc.,  Tulsa,  OK 
effective  11  December  1981. 

Approval  No.  162.050/1071/0  Facet 
Model  OWS-l/4.4.  consisting  of  an 
inclined  plate  separator,  manufactured 
by  Facet  Enterprises,  Inc.,  Tulsa,  OK 
effective  11  December  1981. 

Approval  No.  162.050/1072/0  Facet 
Model  OWS-2.3/10,  consisting  of  an 
inclined  plate  separator,  manufactured 
by  Facet  Enterprises,  Inc.,  Tulsa,  OK 
effective  11  December  1981. 

Approval  No.  162.050/1073/0  Facet 
Model  OWS-3/13.2.  consisting  of  an 
inclined  plate  separator,  manufactured 
by  Facet  Enterprises  Inc.,  Tulsa,  OK 
effective  11  December  1981. 

Approval  No.  162.050/1074/0  Facet 
Model  OWS-5.7/25,  consisting  of  an 
inclined  plate  separator,  manuiactured 
by  Facet  Enterprises  Inc.,  Tulsa,  OK 
effective  11  December  1981. 

Approval  No.  162.050/1075/0  Facet 
Model  OWS-7.5/33,  consisting  of  an 
inclined  plate  separator,  manufactured 
by  Facet  Enterprises  Inc.,  Tulsa,  OK 
effective  11  December  1981. 

Approval  No.  162.050/1076/0  Facet 
Model  OWS-lO/44,  consisting  of  an 
inclined  plate  separator,  manufactiu^d 
by  Facet  Enterprises  Inc..  Tulsa,  OK 
effective  11  December  1981. 

Approval  No.  162.050/1077/0  Facet 
Model  OWS-11.4/50,  consisting  of  an 
inclined  plate  separator,  manufactured 
by  Facet  Enterprises  Inc.,  Tulsa,  OK 
effective  11  December  1981. 

Approval  No.  162.050/1078/0  Facet 
Model  OWS-15/66.  consisting  of  an 
inclined  plate  separator,  manufactured 
by  Facet  Enterprises  Inc.,  Tulsa,  OK 
effective  11  December  1981. 

Approval  No.  162.050/1079/0  Facet 
Model  OWS-17.5/55,  consisting  of  an 
inclined  plate  separator,  manufactured 
by  Facet  Enterprises  Inc.,  Tulsa,  OK 
effective  11  December  1981. 

Approval  No.  162.050/1080/0  Facet 
Model  OWS-20/88,  consisting  of  an 
inclined  plate  separator,  manufactured 
by  Facet  Enterprises  Inc.,  Tulsa,  OK 
effective  11  December  1981. 

Approval  No.  162.050/1081/0  Facet 
Model  OWS-22.7/100,  consisting  of  an 
inclined  plate  separator,  manufactured 
by  Facet  Enterprises  Inc.,  Tulsa,  OK 
effective  11  December  1981. 

Cargo  Oil  Monitor 

Approval  No.  162.050/5008/0  Model 
DRUR  545D  Cargo  Oil  Monitor,  with 
recording  device,  alarm  and  sensor, 
manufactured  by  SERES,  France, 
effective  8  December  1981  (Superseded 
Approval  Na  162.050/9006/0). 


Oil  Content  Monitor 

Approval  No.  162.050/9005/0  Model 
DRUR  545D  Cargo  Oil  Monitor,  with 
recording  device,  alarm  and  sensor, 
manufactlired  by  SERES,  France, 
effective  8  December  1981  (TERMINATE 
Now  approved  under  Approval  No. 
162.050/5008/0) 

Deck  Covering 

Approval  No.  164.006/47/0 
FROANAFT  #1  composite  mastic  and 
magnesite  type  deck  covering, 
manufactured  by  Selby,  Battersby  and 
Co.,  Philadelphia,  PA  effective  28  August 
1981  (Extension  of  Appr.  No.  164.006/47/ 
0  dated  5  January  1981). 

Approval  No.  164.007/40/0 
"Thermafiber  Felt"  i&ineral  wool  type 
structural  insulation,  manufactured  by 
United  States  Gypsum  Company,  Oes 
Plaines.  IL  effective  12  August  1981 
(Extension  of  Appr.  No.  1644)07/40/0 
dated  27  May  1976). 

Approval  No.  164.007/46/0 
"Thermafiber  Felt"  mineral  wool  type 
structural  insulatioiL  manufactured  by 
United  States  Gypsum  Company,  Des 
Plaianes.  IL  effective  1  December  1981 
(Extension  of  Appr.  No.  164.007/46/0 
dated  14  April  1976). 

Approval  No.  164.008/57/0  'Iclarine 
Board  60  F'  bulkhead  panels, 
manufactured  by  Nichias  Corporation. 
Tokyo,  Japan  effective  8  October  1981 
(Supersedes  Approval  No.  1QiJ006/S7fO 
dated  6  October  1981  Formerly  Nippon 
Asbestos  Co.). 

Approval  No.  164.006/93/0  '1^4arine 
Board  K-650"  19mm  bulkhead  panel 
system  wiA  "Omega"  joint, 
manufactured  by  Nichias  Corporation. 
Tokyo,  Japan  effective  6  October  1981 
(Supersedes  Approval  No.  dated  6 
•October  1981  Fonneriy  Nippon  Asbestos 
Co.J. 

Approval  No.  164.000/209/0  "Marine 
Board  K-900"  mineral  composition 
board,  manufactured  by  Nichias 
Corporation.  Tokyo.  Japan  effective  14 
October  1981  (Supersedes  Approval 
dated  14  October  1981  Formerly  Nippon 
Asbestos  Co.). 

Nonoombustible  Material 

Approval  No.  164.009/54/0 
"Thermafiber"  rockwool  insulation  type 
noncombustible  material,  manufactured 
by  United  States  Gypsum  Company,  Des 
Plaines,  IL  effective  14  August  1961 
(Extension  of  Approval  No.  ie4.009/M/0 
dated  14  April  1976). 

Approval  No.  164.009/124/0 
"Thermafiber"  mineral  wool  panels, 
manufactured  by  United  States  Gypsum 
Company,  Des  Plaines,  IL  effective  6 
August  1981  (Extension  of  Approval  Na 
164.009/124/0  dated  14  April  1976). 
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Approval  No.  164.009/143/0  "CG 
Coating  CP  61"  composition  type  coating 
noncombustible  material,  manufactured 
by  Childers  Products  Company,  Bristol, 
PA  effective  28  July  1981  (Reinstatement 
of  Approval  No.  164.009/143/0  dated  21 
April  1976). 

Approval  No.  164.009/145/0  "CG 
Adhesive  CP  92"  noncombustible 
material,  manufactured  by  Childers 
Products  Company,  Bristol,  PA  effective 
28  July  1981  (Extension  of  Approval  No. 
164.009/145/0  dated  21  April  1976). 

Approval  No.  164.009/169/0 
"Thermafiber  Number  10  Granulated 
Wool",  manufactxired  by  United  States 
Gypsum  Company,  effective  1  December 
1981  (Extension  of  Approval  No. 
164.009/169/0  dated  14  April  1976). 

Approval  No.  164.009/192/0 
Continuous  molded  pipe  insulation, 
manufactured  by  Owens-Corning 
Fiberglas  Corp.,  Washington  D.C. 
effective  11  January  1982  (Extension  of 
Approval  No.  164.009/192/0  dated 
January  11, 1977). 

Approval  No.  164.009/193/0  TWo- 
Place  molded  pipe  insulation, 
manufactured  by  Owens-Coming 
Fiberglas  Corp.,  Washington  D.C. 
effective  11  January  1982  (Extension  of 
Approval  No.  164.009/193/0  dated 
January  11, 1977). 

Approval  No.  164.009/211/0  "Marine 
Board  K-650",  manufactured  by  Nichias 
Corporation,  Tokyo,  Japan  effective  13 
October  1981  (Supersedes  Approval 
dated  18  January  1981  Formerly  Nippon 
Asbestos  Co.). 

Approval  No.  164.009/227/0  "MGB 
Felt"  fiberglass  insulation  type 
noncombustible  material,  manufactured 
by  Nichias  Corporation,  Tokyo,  Japan 
effective  15  October  1981  (Supersedes 
Cert,  dated  June  15  1981  Formerly 
Nippon  Asbestos  Co.). 

Approval  No.  164.009/230/0  "MGB 
Felt"  fiberglass  insulation  type 
noncombustible  material,  manufactured 
by  Nichias  Corporation,  Tokyo,  Japan 
effective  3  December  1981. 

Aporoval  No.  164.009/231/0  'Telican 
CF'  cloth-faced  fiberglass  hullboard, 
manufactured  by  Reilly-Benton 
Company,  Inc.,  New  Orleans,  LA 
effective  15  October  1981. 

Approval  No.  164.009/232/0  "Pelican 
FF'  aluminum  foil-faced  hullboard, 
manufactiu«d  by  Reilly-Benton 
Company,  Inc.,  New  Orleans,  LA 
effective  15  October  1981. 

Approval  No.  164.009/233/0  "Pelican 
FF'  flexible  insulation  type 
noncombustible  material,  manufactured 
by  Reilly-Benton  Company,  Inc.,  New 
Ch'leans,  LA  effective  15  October  1981. 


Interior  Finish 

Approval  No.  164.012/1/0  "Nevamar" 
laminated  plastic  interior  finish, 
manufactured  by  Nevamar  Corporation, 
Odenton,  MD  effective  10  August  1981 
(Reinstate  Approval  No.  164.012/1/0). 

Approval  No.  164.012/50/0  "Tuffskin 
#1613"  fiberglass  reinforced  finish, 
manufactured  by  Claremont  Co.,  Inc., 
Meridian.  CT  effective  23  July  1981. 

Approval  No.  164.012/51/0  Glass  cloth 
and  aluminum  foil  facing,  manufactured 
by  Jamestown  Fiber  Glass,  Inc., 
Norwood,  NJ  effective  23  July  1981. 

Approval  No.  164.012/52/0  Aluminum 
foil  facing,  manufactured  by  Jamestown 
Fiber  Glass,  Inc.,  Norwood,  NJ  effective 
28  August  1981. 
ayde  T.  Lock.  Jr.. 

RearAdmiTal,  US.  Coast  Guard,  Chief,  Office 
of  Merchant  Marine  Safety. 
May  5, 1982. 

[FR  Doe.  az-isoes  nied  S-U-82: 8:46  «m] 
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Research  and  Special  Programs 
Admlnistratton 

Applications  for  Renewal  or 
Modification  of  Exemptions  or 
Applications  To  Become  a  Party  to  an 
Exemption 

AQENCv:  Materials  Transportation 

Bureau.  D.O.T. 

action:  List  of  Applicants  for  Renewal 

or  Modification  of  Exemptions  or 

Application  to  Become  a  Party  to  an 

Exemption. 


;  In  accordance  with  the 
procedures  governing  the  apphcation 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Regulation  of  the 
Materials  Transportation  Bureau  has 
received  the  applications  described 
herein.  This  notice  is  abbreviated  to 
expedite  docketing  and  pubhc  notice. 
Because  the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shown  in  earlier 
Federal  Registw  publications,  they  are 
not  repeated  here.  Except  as  otherwise 
noted,  renewal  applications  are  for 
extension  of  the  exemption  terms  only. 
Where  changes  are  requested  (e.g.  to 
provide  for  additional  hazardous 
materials,  packaging  design  changes, 
additional  mode  of  transportation,  etc.) 
they  are  described  in  footnotes  tp  the 
application  number.  Application 
numbers  with  the  suffix  "X"  denote 
renewal;  application  numbers  with  the 
suffix  "F'  denote  party  to.  These 


applications  have  been  separated  fit)m 
the  new  applications  for  exemptions  to 
facilitate  processing. 

date:  May  28, 1982. 

ADDRESS  COMMENTS  TO:  Dockets 
Branch,  Information  Services  Division. 
Materials  Transportation  Bureau,  U.S. 
Department  of  Transportation, 
Washington,  D.C.  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate. 

Fon  FURTHER  INFORMATION:  Copies  of 
the  applications  are  available  for 
inspection  in  the  Dockets  Branch,  Room 
8426,  Nassif  Building,  400  7th  Street  SW.. 
Washingtoa  D.C 
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*  To  renew  and  modify  exemption  to  allow  deviation  from 
showing  anampaon  number  on  shipping  papers. 
■To  auttufiza  IqueCed  ethane,  flammatjle  gas.  as  an 
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6814 

6614-P 

6614 

v«e.OK 

e614-P 

F  1  M.  Store,  Alsip,  H  

6614 

6782-P 

IndustM  WMsr  Chemicals.  CMla- 
nooga,TN. 

6762 

6984-P 

East    Kankicky    Fnptosives.    Inc, 
Weat  Praetonriug.  KY. 

6664 

e»64-p .. 

Intemational  Mkierala  and  Chemi- 
cals Corporakon.  DesPlainaa,  IL 

.     6984 

e984-p_.  ... 

Aiaa  Powdsr  Company,  (Mas.  TX ... 

6864 

7052-l> 

Kenan     Aerospeoe     Cofponlion, 

BloomfioW.  CT. 

7052 

7052-P J 

Raytheon  Company.  Portsmouth.  Rl. 

7052 

7774-P 

Chem  Cut  Company,  Fort  Worth, 
TX. 

7774 

7774-P 

Pengo  Industoea.  toe.  Fori  Worth, 

TX 
EM  Science,  Oviaton  of  EM  feidua- 

7774 

7811-P- 

7811 

trles.  Inc.  Cincinnati.  OH 

81Z9-P     

toaNJ. 

6129 

8129-P 

Emsrgancy  Techncal  Sarvioaa  Cor- 
poration. Monis  Puna.  NJ. 

■6129 

8129-P 

ogy   Corporation.    Morns   Plaina. 

6129 

8129-P 

6129 

Cedar  Knols,  NJ. 

8129-P 

Bel  LMxxatortes.  Murray  Ha,  NJ 

6129 

8129-P 

aea.  FL 

6129 

8344-P 

Wsstom-Hoegee   Company.   Glan- 
daKCA. 

6344 

8565-P._ 

PA. 

6585 

8699-P        __ 

8099 

8701 -P 

RaBiord  Inc  Commerce  City,  CO*.. 

8701 

8732-P 

Untan   CarbMa   Corporalian,   Oan- 
bury.CT. 

6732 

8747-P 

Raxnod  Inc.  Commerce  OtD.  C0*_ 

6747 

■Raquael  party  atalua  and  to  amend  akampion  to  Mow 
pals  to  be  ahippad  indMdualy  or  paletsed  in  groi^  ol  up 
to  48  pals  par  prtet 

'Raqueat  party  atalua  and  to  amend  exemption  to  alow 
pals  to  be  sNppad  IndMdualy  or  palatized  in  gron»  ol  i» 
to  80  pais  par  palat 

•Raqueat  party  atalua  and  to  alow  pals  to  be  flipped 
mrKMualy  or  In  pslitlzi  J  toads  ol  up  to  48  pals. 

This  notice  of  receipt  of  applications 
for  renewal  of  exemptions  and  for  party 
to  an  exemption  is  published  in 
accordance  with  Section  107  of  the 
Hazardous  Materials  Transportation 
Act  (49  U.S.C.  1806;  49  CFR  1.53(e)). 

Issued  in  Washington.  DC  on  May  6. 1982. 

|.  ILGrotfas, 

Chief,  Exemptions  Branch,  Office  of 
Hazardous  Materials  Regulation.  Materials 
Transportation  Bureau. 

[FK  Doc  82-13022  PUed  5-12-82:  8:45  am| 
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[Docket  Na  82-3W;  NoOc*  2] 

TransportatkNi  of  Natural  and  Other 
Gas  by  Pipaine;  Grant  of  Waiver 

The  Northern  Border  Pipeline 
Company  petitioned  the  Materials 


Transportation  Bureau  (MTB)  by  letter 
dated  March  19, 1962.  for  a  waiver  from 
compliance  with  49  CFR  192.245  with 
respect  to  repair  of  girth  weld  defects  in 
approximately  635  miles  of  its  42-inch 
diameter  pipeline  in  the  States  of 
Montana,  North  Dakota.  South  Dakota, 
Minnesota,  and  Iowa  constructed  during 
1981.  and  with  respect  to  possible  repair 
of  defects  in  approximately  188  miles  to 
be  constructed  in  1982.  Weld  defects  to 
be  repaired  are  those  that  have  been 
discovered  in  a  post-construction  audit 
of  X-ray  film  that  had  been  interpreted 
initially  by  the  radiographic  contractors 
as  conforming  to  weld  acceptability 
standards  in  49  CFR  192.241(c)  which 
incorporate  by  reference  the  criteria  in 
Section  6.0  of  API  Standard  1104.  Pipe 
containing  the  nonconforming  welds 
had,  at  the  time  of  the  audit,  already 
been  biiried  and  the  right-of-way 
restored. 

Under  the  provisions  of  the  waiver 
petition.  Northern  Border  proposes  to 
repair  girth  welds  containing  cracks  and 
other  nonconforming  previously 
repaired  welds  that  would  otherwise, 
according  to  §  192.245,  require  removal 
of  entire  welds.  Unless  the  referenced 
regulations  are  waived,  all  of  the 
nonconforming  welds  (estimated  to  be 
approximately  570)  would  have  to  be 
removed  and  replaced  by  new  welds.  It 
is  stated  in  the  petition  that  removal  and 
replacement  of  a  weld  would  require 
excavation,  cutting  out  of  a  pipe  secbon 
containing  the  weld,  rebevelling  the  in- 
place  pipe  ends,  and  placement,  lining 
up.  clamping,  and  welding  in  of  a  new 
short  pipe  length,  requiring  two  new 
girth  welds. 

As  a  result  of  the  petition,  the  MTB 
issued  Notice  1  (47  FR 16248,  April  15. 
1982).  requesting  public  comment  on 
whether  the  waiver  should  be  granted. 
The  comments  received  are  discussed 
hereafter. 

Northern  Border  presented  fbnr 
reasons  in  the  petition  to  support  weld 
repair  rather  than  replacement  These 
were  discussed  in  Notice  1  and  include 
the  difficulties  associated  with  cutting 
out  and  replacing  welds;  environmental 
impact  cost  savings  estimated  to  be 
$12,500,000.00  that  will  benefit  the  U.S. 
consumer  if  the  weld  repair  procedures 
are  utilized;  and  detrimental  effect  to  the 
U.S.  consumer  if  welds  are  required  to 
be  replaced  and  service  through  the 
Northern  Border  pipeline  is  delajred. 

In  further  support,  weld  repair  tests 
have  been  conducted  by  Northern 
Border  to  qualify  repair  procedures  that 
Northern  Border  proposes  to  use  in 
actual  field  repair  welding.  These 
procedures  are  stated  by  Northern 
Border  to  be  in  full  compliance  witfi  API 
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Standard  1104,  with  supplemental 
Charpy  impact  toughness  testing  and 
weld  and  heat  affected  zone 
microhardness  evaluation. 

Based  upon  an  initial  review  of  the 
procedures  and  data  submitted  with  the 
petition,  the  Office  of  Pipeline  Safety 
Regulation  (OPSR)  described  certain 
inadequacies  in  an  April  2. 1982,  letter  to 
Northern  Border  and  requested  a 
clarifying  response.  The  petition  Notice 
1,  Docket  No.  82-3W,  enumerated  10 
areas  of  concern  of  the  MTB  included  in 
the  OPSR  letter  of  April  2,  particularly 
relating  to  the  5  weld  repair  procedures 
that  were  proposed  by  Northern  Border. 
Northern  Border  responded  by  letter 
dated  April  20, 1982,  addressing  each 
area  of  concern  Usted  in  Notice  1  as 
follows: 

1.  Northern  Border  will  comply  with 
the  applicable  sections  of  the  15th 
edition  of  API  Standard  1104  as  required 
by  Part  192,  and  will  no  longer  list  the 
14th  edition  in  their  future  construction 
and  repair  procedures  documentation. 
As  stated  in  Notice  1,  the  14th  edition 
has  never  been  incorporated  by 
reference  in  Part  192. 

2.  Northern  Border  stated  that  weld 
procedure  qualification  testing  would  be 
performed  to  conform  to  Section  2.0  of 
API  Standard  1104,  as  requested,  and  in 
response  to  an  OPSR  telegraphic 
message  of  April  15, 1982.  In  that 
message,  the  OPSR  advised  that  the 
welding  procedures  employed  as  a  part 
of  any  weld  repair  procedure  must  meet 
the  quahfication  requirements  of 

S  192.225  and  API  Standard  1104. 

3.  Northern  Border  agreed  to  revise 
the  Charpy  impact  requirements  in  their 
procedures  to  30  ft-lb  minimum  average 
(of  3  tests)  and  20  ft-lb  minimnin  of  any 
one  test  at  the  minimiun  design 
temperature  of  25  degrees  F  to  be 
consistent  vtrith  the  original  welding 
procedure.  The  requirement  contained  in 
the  procedures  submitted  with  the 
petition  was  25  ft-lb  and  15  ft-lb 
respectively. 

4.  Northern  Border  provided  pictorial 
locations  of  Charpy  impact  specimens, 
as  requested,  and  an  narrative 
description  of  ail  test  results. 

5.  Northern  Border  advised  that 
Procedure  "C,"  a  procedure  which 
would  have  used  no  preheat  nor 
radiography  to  confirm  crack  removal 
for  the  repair  of  cracks  from  the  inside 
of  the  pipe  in  environmentally  sensitive 
areas,  would  be  withdrawn.  It  further 
advised  that  Procedure  "A"  for  the 
removal  of  backweld  cracks  by  grinding 
only,  where  confirmation  of  crack 
removal  was  by  magnetic  particle 
inspection  only,  would  include 
confirmation  of  crack  removal  by 
radiography  as  requested. 


6.  Northern  Border  provided 
additional  clarifying  details  as  to  the 
environmental  and  construction 
schedule  impacts  if  the  waiver  were  not 
granted,  and  itemized  the  projected  cost 
savings  to  be  achieved  by  repairing  the 
questionable  welds  rather  than 
replacing  them. 

7.  Northern  Border  provided 
specification  sheets  containing  required 
pipe  properties,  as  requested,  although 
abandoning  reference  to  "pipe 
properties"  other  than  tensile  strength 
as  a  criterion  for  repaired  weld 
properties  in  its  revised  Spec.  No.  658. 
The  required  properties  of  the  repaired 
welds  relate  to  those  required  for  the 
original  qualified  procedure. 

8.  The  term  "multiple  repairs"  as  used 
in  the  Northern  Border  petition  was 
clarified  as  meaning  two  repairs  only,  or 
only  one  repair  of  a  previously  repaired 
area. 

9.  Northern  Border  has  clarified 
procedures,  as  requested,  such  that  they 
are  consistent  with  the  regulations 
(except  for  49  CFR  192.245]  and  with  API 
Standard  1104. 

10.  Conditions  under  which  the  repair 
procedures  will  be  applied  in  future 
construction  were  stated  by  Northern 
Border  as  "*  *  *  only  in  the  imlikely 
event  that  a  defective  weld  has  been 
buried." 

Test  data  for  the  repair  welding 
procedure  quahfication  in  accordance 
with  Section  2.0  of  API  Standard  1104 
requested  in  the  OPSR  telegraphic 
message  of  April  15  and  revised 
procedures  (Northern  Border  Spec.  No. 
658,  Rev.  1)  were  transmitted  to  the 
OPSR  by  letter  dated  April  28, 1982.  All 
test  results  were  satisfactory,  although  a 
change  in  welding  proceure  was  found 
necessary  for  Northern  Border  Repair 
Procedure  "D."  The  procedures  are 
summarized  as  follows  (complete  copies 
of  the  corrected  weld  repair  procedures 
together  with  the  Northern  Border  test 
data  for  the  procedure  qualification 
testing  are  in  the  docket): 

Procedure  "A  ":  Short,  transverse 
shrinkage  cracks  in  back-welds  are 
proposed  to  be  removed  by  grinding 
only,  and  the  complete  removal  to  be 
verified  by  magnetic  particle  inspection. 
Northern  Border  has  asked  that  this 
procedure  be  a  part  of  the  vvaiver 
petition  because  of  the  possibility  that 
the  crack  may  extend  into  the  root  bead, 
which  condition  was  in  fact  encountered 
in  the  qualification  trials.  For  this 
reason,  MTB  requested  in  its  telegraphic 
message  of  April  16  and  Northern 
Border  has  agreed,  to  also  inspect  using 
radiography  in  accordance  with  API 
Standard  1104,  Section  7.3,  to  assure 
that  the  repaired  weld  meets  the 
acceptability  standards  of  9  192.241(c]. 


Procedure  "B":  Nonthrough  wall 
(partial  penetration)  cracks  are  to  be 
repaired  by  welding  either  from  the 
inside  or  the  outside  of  the  pipe,  using 
low  hydrogen  electrodes  (AWS  A  5.5-69 
E8018-C3).  A  preheat  of  from  250°  to 
350°F  is  required,  and  the  procedures 
shaU  conform  with  Section  7.0  of  API 
Standard  1104.  Acceptability  shall  be 
determined  in  accordance  with 
§  192.241(c)  and  Section  6.0  of  API 
Standard  1104  by  radiography. 

Procedure  "C":  Procedure  "C" 
originally  proposed  in  the  petition  for 
the  repair  of  defects  from  die  inside  of 
the  pipe  in  environmentally  sensitive 
areas,  has  been  withdrawn  by  Northern 
Border.  Repair  or  removed  of  defective 
welds  in  these  areas  shall  comply  with 
the  requirements  of  Part  192  or  with 
weld  repair  procedures  A,  B,  D,  or  E,  as 
appropriate. 

Procedure  "D":  Through  wall  cracks 
are  to  be  repaired  by  grinding,  drilling 
holes  at  the  extremities  of  the  crack, 
sawing  through  to  form  a  new  root  bead 
opening,  and  grinding  to  the  final  repair 
groove  contour.  The  new  root  bead  and 
hot  pass  are  to  be  deposited  using 
E8010-G  electrodes,  which  are  to  be 
followed  by  successive  passes  using  the 
E801B-C3  low  hydrogen  electrodes.  This 
procedure  will  also  require  preheating 
from  250°  to  350°  F  and  must  conform  to 
Section  7.0  of  API  Standard  1104. 
Acceptability  of  the  repaired  welds  shall 
be  determined  in  accordance  with 
i  192.241(c)  and  Section  6.0  of  API 
Standard  1104  using  radiography. 

Procedure  "E":  Northern  Border  states 
that  this  procedure  is  to  be  used  in 
multiple  repair,  but  limits  the  number  of 
repairs  to  two.  The  written  procedure 
(Northern  Border  Pipeline  Company 
Spec.  No.  658,  Rev.  1)  states:  "If  the 
defect  has  not  been  removed  and/or  the 
multiple  repair  area  does  not  meet  API 
1104,  the  weld  shall  be  cut  out  as  a 
cyclinder  and  a  replacement  section 
installed."  Other  requirements  of  this 
procedure  are  the  same  as  for  Procedure 
"B,"  using  only  E8016-C3  electrodes  and 
the  same  250*  to  350°F  preheat 

All  of  the  destructive  tests  performed 
as  a  part  of  qualification  of  the  repair 
procedures  submitted  with  the  petition 
and  in  response  to  the  telegraph  of  April 
15  met  the  same  requirements  as  for  the 
original  welding  procedure  with  the 
exception  of  Charpy  impact  testing  of  a 
repair  made  in  accordance  with  the 
original  Procedure  "D"  submitted  with 
the  petition.  An  average  of  three 
specimens  marginally  failed  to  meet  the 
specified  minimum  average  impact 
toughness  of  30  ft-lb  (for  full-size 
specimens)  when  tested  at  25°F. 
Northern  Border  retested  remaining 
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samples  trom  the  repair  weld,  and  the 
retest  results  marginally  met  the 
requirement  Further  impact  testing  of 
the  revised  weld  repair  procedure  "D"  in 
response  to  the  telegraph  of  April  15  as 
reported  on  April  28  resulted  in 
considerably  higher  toughness  values, 
both  for  the  original  weld  and  for  the 
repaired  weld.  The  weld  tested  for  the 
revised  Procedure  "D"  was  a  weld  made 
for  the  test  rather  than  a  Held  weld 
containing  a  crack  as  in  the  test  results 
submitted  with  the  petition.  Charpy 
impact  toughness  was  apparently 
increased  as  a  result  of  the  repair 
procedure  modification  (adding  an 
E8010  hot  pass).  On  this  basis,  MTB 
believes  that  favorable  action  on  the 
petition  is  appropriate  but  should  be 
conditional,  as  stated  later  in  this  notice. 

After  review  and  consideration  of  all 
of  data  submitted  by  Northern  Border, 
MTB  ftnds  that  a  conditional  waiver 
from  the  provisions  of  S  192.245  for  the 
welds  in  question  is  appropriate  and 
consistent  with  pipeline  si^ety  for  the 
following  reasons: 

1.  Experience  gained  in  the  granting  of 
previous  weld  repair  waivers  supports 
the  conclusion  that  it  is  feasible  to  make 
an  acceptable  repair  to  a  crack  in  a 
weld  or  to  make  acceptable  multiple 
repairs  on  a  weld  if  qualified  repair 
procedures  are  used  to  assure  the 
integrity  of  the  weld. 

2.  Adequate  repair  procedures  have 
been  developed  and  documented  by  the 
Northern  Border  Pipeline  Company 
which  will  produce  sound,  ductile  welds 
when  die  repairs  are  completed. 

3.  Comprehensive  tests  including 
destructive  tests  meeting  S  192.225  have 
been  performed  to  duplicate  the  actual 
repair  conditions.  The  results  of  these 
tests  demonstrate  that  the  conditions 
under  which  the  welds  are  repaired  will 
provide  welds  having  mechanical 
properties  at  least  equal  to  the  specified 
minimum  mechanical  properties 
required  by  the  original  welding 
procedure. 

4.  Field  nondestructive  testing  of  the 
repaired  weld  meeting  the  appropriate 
requirements  of  S  192.243  wUl  confirm 
that  the  completed  repair  meets  the 
acceptabihty  requirements  of 

§  192.241(c). 

5.  Hie  Federal  Inspector  will  monitor 
the  repairs  and  enforce  strict  adherence 
to  the  docimiented  procedures  so  as  to 
assure  sound,  ductile  weld  repairs. 

6.  Removal  of  each  weld  containing 
the  defect  by  cutout  and  replacing  with 
a  short  section  of  pipe  requiring  two 
new  girth  welds  to  be  made  under 
difficult  field  conditions  would  not 
improve  the  quality  of  the  weld  integrity 
on  the  pipeline. 


7.  The  cost  of  repairing  the  individual 
weld  defects  will  be  substantially  less 
than  the  construction  cost  of  replacing 
entire  welds  and  that  the  savings  will 
accrue  to  the  consumer. 

8.  Delays  in  initiating  service  and 
environmental  disruptions  that  would 
otherwise  occur  will  be  avoided. 

9.  Public  safety  will  be  best  served  by 
verificaiton  that  all  injurious  weld 
defects  have  been  identified  and  have 
been  satisfactorily  repaired  in 
accordance  with  the  terms  and 
conditions  of  any  waiver  issued. 

Hiree  comments  were  received  in 
response  to  the  invitation  to  comment  in 
Notice  1.  Comments  from  the  American 
Petroleum  Institute  and  the  Northern 
Natural  Gas  Company  both  were 
supportive  of  the  granting  of  the  waiver 
and  did  not  state  further  reservations  or 
conditions.  The  comment  fiom  the  Iowa 
State  Commerce  Commission  was 
supportive  of  granting  the  waiver,  but 
stated: 

A  waiver  of  §  192.245  to  the  extent 
necessary  to  permit  repair  by  grinding 
instead  of  replacement  and  to  eliminate  the 
inapplicable  preheating  requirement  appears 
appropriate.  However,  the  repaired  area 
should  be  subjected  to  radiographic 
inspection  to  determine  Bnal  acceptability 
and  Northern  Border  should  be  required  to 
modify  its  proposed  Appendix  A  procedure  to 
include  ttiis. 

In  response  to  a  request  by  MTB, 
Northern  Border  has  agreed  to  confirm 
removal  of  the  weld  defect  in  Procedure 
"A"  by  radiographic  inspection,  and  this 
is  part  of  the  waiver.  The  Iowa 
Commission  also  expressed  concern 
about  Appendix  C  internal  weld  crack 
repair  for  environmentally  sensitive 
areas.  Following  the  concern  expressed 
by  MTB  as  noted  earUer,  Northern 
Border  has  withdrawn  Appendix  C 
procedures. 

The  Iowa  Commission  also  discussed 
some  (»  its  problems  about  Appendix  D 
Weld  crack  repair  procedure  for 
complete  pipe  wall  penetration. 
However,  apparently  information  it 
obtained  in  personal  communications 
between  its  staff  and  Northern  Border 
has  alleviated  those  concerns.  In 
addition,  the  waiver  conditions  MTB  is 
imposing  upon  Appendix  D  procedures 
should  further  answer  the  Iowa 
Commission's  questions  about  that 
procedure. 

Northern  Border's  petition  requested 
that  relief  be  granted  on  an  expedited 
basis  pursuant  to  Section  9  of  the 
Alaska  Natural  Gas  Transportation  Act 
(ANGTA)  (15  U.S.C  719g).  As  MTB 
discussed  in  Notice  1,  it  would  expedite 
its  actions  imder  the  Natural  Gas 
Pipeline  Safety  Act  (NGPSA)  by 
shortening  the  normal  SO^iay  period  for 


public  comment  to  15  days  in  view  of 
the  need  for  expeditious  constructioa 
and  initial  operation  of  the  pipeline. 
MTB's  actions  are  consistent  wntfa 
assurances  to  the  public  that  die 
pipeline  welds  containing  defects  will 
meet  the  acceptabihty  standards  of  Part 
192  when  repair  is  con^>leted. 

In  accordance  with  Section  102(c)  of 
Reorganization  Plan  No.  1  of  1979. 44  FR 
33663  (June  12, 1979),  and  Executive 
Order  12142, 44  FR  36827  Qune  25. 1979). 
die  terms  and  conditions  for  any  waiver 
granted  wotdd  be  enforced  by  die 
Federal  Inspector.  This  is  true  also  for 
enforcement  of  all  of  49  CFR  Part  192  on 
pipelines  subject  to  ANGTA. 
Accordingly,  on  April  28. 1982.  die  MTB 
Director  wrote  Federal  Inspector  John  T. 
Rhett  requesting  a  description  of  how 
the  Federal  Inspector's  "field 
organization  will  enforce  the  terms  and 
conditions  of  any  waiver  granted  in  this 
matter.  This  description  should  include 
die  number  of  personnel  involved  with 
enforcement  the  duties  and 
responsibilities  of  these  personnel  and 
a  description  of  documentation  which 
will  be  used  to  assure  compliance."  The 
Federal  Inspector  responded  by  a  letter 
of  April  3a  1982,  to  the  MTB  providing 
details  of  the  enforcement  procedures  to 
be  used  to  assure  compliance  with  the 
terms  and  conditions  of  the  waiver  and 
the  monitoring  for  compliance  with  Part 
192  regulations.  Copies  (A  these  letters 
are  in  the  Docket 

Accordingly,  effective  immediately, 
the  Northern  Border  Pipeline  Company  . 
is  hereby  granted  a  waiver  bom 
compliance  with  49  CFR  192.249  for  the 
remedial  weld  program  and  the  1982 
period  of  construction  of  die  Northern 
Border  pipeline  subject  to  the  following 
conditions. 

1.  Because  of  the  wide  difference  in 
impact  test  results  obtained  in  the  first 
and  second  series  of  weld  procedure 
qualification  tests  performed  by 
Northern  Border  for  Procedure  "D,"  and 
because  the  effectiveness  of  the  revised 
procedure  (addition  of  a  hot  pass  using 
the  E8010-G  electrode]  has  not  been 
demonstrated  in  prior  actual  repair  of 
cracks  in  X-70  grade  pipe  welds,  MTB 
beUeves  that  additional  precautionary 
nondestructive  testing  is  necessary  to 
assure  that  other  unforeseen  weld 
ductility  problems  will  not  occur  when 
using  this  procedure.  For  this  reason, 
additional  verification  through  delayed 
radiography  is  made  a  condition  of  this 
waiver.  In  order  to  demonstrate  the 
reliability  of  the  procedure,  each  of  the 
first  10  welds  to  be  repaired  by 
Procedure  "D"  shall  be  radiographically 
inspected  in  accordance  with  API 
Standard  1104  at  least  24  hours  after  die 
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repair  has  been  completed  in  addition  to 
the  radiographic  examination  specified 
by  Northern  Border  in  Spec.  No.  658, 
Rev.  1.  II  no  cracking  is  detected  by  the 
second  radiographic  examination  of  the 
first  10  repair  welds  utihzing  Procedure 
"D,"  no  further  delayed  radiography  is 
required.  If,  however,  any  cracking  is 
revealed  in  the  delayed  radiography  of 
the  first  10  repair  welds,  all  repairs 
made  thereafter  using  Procedure  "D" 
must  be  nondestructively  tested  b^ 
delayed  radiography  to  be  performed  at 
least  24  hours  after  the  repair  has  been 
completed. 

2.  Because  of  the  possible  wide 
variation  in  electrode  properties  and  the 
limited  number  of  destructive  tests 
which  have  been  performed,  the 
electrodes  used  in  any  repair  welding 
procedure  imder  this  waiver  shall  be 
identical  as  far  as  is  possible  as  to  type, 
chemical  composition,  and  mechanical 
properties  requirements  as  the 
electrodes  used  in  qualifying  the  repair 
welding  procediu*. 

3.  NorOiem  Border  has  indicated  in  its 
April  20  letter  that  the  repair  procedures 
under  this  waiver  would  be  used  on  1982 
construction  only  if  a  weld  containing 
an  unacceptable  defect  had  been  buried. 
Before  any  weld  is  repaired  by  one  of 
the  procedures  herein,  on  a  weld  made 
during  1982  construction  season,  the 
Office  of  the  Federal  Inspector  (OFI) 
must  first  be  notified. 

Copies  of  the  Northern  Border 
Pipeline  Company  Weld  Repair 
Procedures  "A,"  "B,"  "D,"  and  "E"  are 
contained  in  the  docket  file  and  have 
been  provided  to  the  OFI  for 
siuveillance  and  enforcement  action. 

(48  U.S.C.  1672;  49  CFR  1.53,  Appendix  A  of 
Part  1) 

Issued  in  Washington.  D.C.,  on  May  5, 1982. 
L.  D.  Santman, 

Director,  Materials  Transportation  Bureau. 

(FR  Doc  82-12885  Filed  S-U-82: 8:45  am] 
BtLUNQ  COOe  4«1O-60-M 


UrtMHi  Mass  Transportation 
Administration 

Solicitation  of  Proposals  for  Grants; 
PutHic  Transportation  Technology 
Introduction;  and  Innovative 
Technlquss  and  Methds  Programs. 

agency:  Urban  Mass  Transportation 
Administration.  DOT. 
action:  Notice. 

summary:  The  Urban  Mass 
Transportation  Administration  (UMTA) 
announces  that  it  is  extending  the  due 
date  for  proposals  for  the  Section 


3(a)(1)(C)  program.  Technology 
Introduction,  and  the  Section  4(i) 
program,  Innovative  Techniques  and 
Methods  in  the  Management  and 
Operation  of  Public  Transportation,  for 
Fiscal  Year  1983. 

DATES:  Proposals  for  the  Section 
3(a)(l)(C]  program  and  the  Section  4{i) 
program  are  due  Jtily  12, 1982  in  the 
appropriate  UMTA  Regional  Offices. 

FOR  FURTHER  INFORMATION  CONTACT 

William  Murray,  telephone  (202)  426- 
2896,  for  the  SecUon  3(a)(1)(C)  program. 
Joseph  Goodman,  telephone  (202)  426- 
4984,  for  the  Section  4(i)  program.  Both 
individuals  are  located  at  the  Urban 
Mass  Transportation  Administration, 
400  7th  Street  S.W..  Washmgton.  D.C 
20590. 

SUPPLEMENTARY  INFORMATION:  UMTA 
intends  to  publish  shortly  formal 
circulars  for  the  implementation  of  these 
programs.  In  the  interim,  proposals  for 
the  Section  3(a)(1)(C)  program  should 
follow  procedures  set  forth  in  the 
January  19, 1981.  Federal  Register  (46  FR 
5832).  Proposals  for  the  Section  4(i) 
program  should  follow  administrative 
procedures  set  forth  in  the  December  1, 
1980,  Federal  Register  (45  FR  79670).  A 
list  of  major  categories  of  innovations 
that  should  be  considered  for  the 
Section  4(i)  program  has  been  mailed  to 
transit  properties  and  is  available  at 
UMTA  headquarters  and  regional 
offices.  This  solicitation  was  previously 
announced  in  a  Notice  published  in  the 
Federal  Register  on  March  11, 1982  (47 
FR  10701).  In  that  Notice  proposals  were 
due  on  May  10, 1982.  In  this  Notice,  we 
are  extending  the  due  date  until  the  date 
indicated  under  "DATES",  above. 

The  Technology  Introduction  program 
was  initiated  to  assist  in  financing  the 
introduction  into  pubhc  transportation 
service  of  new  innovative  technology  to 
span  the  gap  that  exists  between  the 
technical  feasibility  stage  of  research 
and  development  and  the  introduction  of 
new  proven  equipment  into  revenue 
service. 

The  Iimovative  Techniques  and 
Methods  program  was  begun  to  further 
the  national  adoption  of  innovative 
techniques  that  will  reduce  the  cost  of 
transportation,  increase  transit  system 
revenues,  and  increase  opportunities  for 
private  sector  involvement 
Artiiur  E.  TmI*.  Jr., 
Administrator. 

|FR  Doc.  82-12850  PIM  5-12-82;  &45  am) 
BILUNQCOOC  4S10-S7-M 


DEPARTMENT  OF  THE  TREASURY 

Public  Infofmation  Collactfon 
Requirements  Sultmitted  to  0MB  for 
Review 

During  the  period  April  30  through 
May  6, 1982.  the  Department  of  Treasury 
submitted  the  following  public 
information  collection  requirements  to 
OMB,  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  these 
submissions  may  be  obtained  bom  the 
Treasury  Department  Clearance  Officer, 
by  calling  (202)  634-2179.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  Treasury 
Reports  Management  Officer, 
Information  Resources  Mcmagement 
Division.  Room  309, 1625  I  St  N.W., 
Washington,  D.C.  20220;  and  to  the  OMB 
reviewer  listed  at  the  end  of  each  entry. 

Date  Submitted:  April  3a  1962. 

Submitting  Bureau:  U.S.  Customs 
Service. 

OMB  Number:  N/A  (new). 

Form  Number.  CF  300. 

Type  of  Submission:  New. 

Title:  Bonded  Warehouse  Proprietor 
Submission. 

Purpose:  Will  reflect  all  bonded 
merchandise  entering,  released  and 
manipulated  in  the  bonded  warehouse, 
i.e..  a  complete  reconciliation  of 
beginning  and  ending  inventory  as  well 
as  all  receipts/withdrawals  and 
documentation  of  all  breakage  by  entry 
number. 

OMB  Reviewer  Karen  P.  Sagett  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3201.  New  Executive 
Office  Building.  Washington,  D.C.  20503. 

Date  Submitted:  May  4, 1982. 

Submitting  Bureau:  Internal  Revenue 
Service. 

OMB  Number  1545-0626. 

Form  Number  SER  2333VT. 

Type  of  Submission:  Extension  (no 
change). 

Title:  VITA/TCE  Order  for  Training 
Material. 

Purpose:  Used  by  non-ERS  VITA  and 
TCE  coordinators  to  request  training 
materials  for  VITA  and  TCE  classes. 

OMB  Reviewer  Karen  P.  Sagett  (202) 
395-6880.  Office  of  Management  and 
Budget.  Room  3201,  New  Executive 
Office  Building.  Washington.  D.C.  20503. 
Joy  Tudiar, 
Departmental  Reports  Management  Officer. 

(FR  Doc  82-12Sn  PiM  5-12-82: 8:45  »m] 
BIUJNO  CODE  4Stfr-28-« 
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ComptroNer  of  ttie  Currency 

[Delegation  Order  21;  Docket  Na  •2-6] 

Order  of  Succession  To  Act  as 
Comptroller 

By  virue  of  the  authority  contained  in 
12  U.S.C.  4  and  by  Treasury  Department 
Order  No.  129  (Rev.  No.  2)  dated  April 
22. 1955,  it  is  hereby  ordered  as  follows: 

A.  The  following  officers  in  the 
Bureau  of  the  Comptroller  of  the 
Currency,  in  the  order  of  succession 
enumerated,  shall  possess  the  power 
and  perform  the  duties  attached  by  law 
to  the  Office  of  the  Comptroller  of  the 
Currency  as  provided  by  12  U.S.C.  4: 

(1)  Doyle  L  Arnold,  Senior  Deputy 
Comptroller  for  PoUcy  and  Planning. 

(2)  H.  Joe  Selby,  Senior  Deputy 
Comptroller  for  National  Operations. 

(3)  Paul  M.  Homan.  Senior  Deputy 
Comptroller  for  Bank  Supervision. 

(4)  William  A.  Longbrake,  Senior 
Deputy  Comptroller  for  Resource 
Management 

B.  In  die  event  of  any  enemy  attack  on 
~  the  continental  United  states,  all 

regional  administrators  of  national 
banks,  including  any  acting  regional 
administrators,  are  authorized  in  their 
respective  regions  to  perform  any 
function  of  the  Comptroller  of  the 
Currency,  or  the  Secretary  of  the 
Treasury,  whether  or  not  otherwise 
delegated,  which  is  essential  to  the 
carrying  out  of  responsibilities 
otherwise  assigned  to  them.  The 
respective  officers  will  be  notified  when 
they  are  to  cease  exercising  the 
authority  delegated  in  this  paragraph. 

C.  Delegation  Order  No.  20  is  hereby 
repealed. 

Dated:  May  5, 1982. 
C  T.  Cooovei. 

Comptmller  of  the  Currency. 

|FR  Doc.  83-13060  Filed  S-U-SZ:  8:46  un| 
BHJJMOOOOE  4810-33-M 


Customs  Service 

•[067570] 

Receipt  of  Domestic  Interested  Party 
Petition  Concerning  Classification  of 
Chinaware 

agency:  U.S  Customs  Service.  Treasury. 
ACtiON:  Notice  of  receipt  of  domestic 
interested  party  petition. 

summary:  The  Customs  Service  has 
received  a  petition  from  a  trade 
association  representing  American 
manufacturers  of  hotel  or  restaurant 
chinaware.  The  petitioner  contends  that 
certain  imported  chinaware  classified  as 
"household  ware"  should  be  classified 
instead  as  "hotel  or  restaurant  ware", 
subject  to  a  higher  rate  of  duty.  This 
document  invites  comments  with  regard 
to  the  correctness  of  the  classification. 
DATES:  Interested  parties  may  comment 
on  this  petition,  and  comments 
(preferably  in  tripUcatej  must  be 
received  on  or  before  July  12. 1982. 
ADDRESS:  Comments  may  be  addressed 
to  the  Commissioner  of  Customs, 
Attention:  Regulations  Control  Branch. 
Room  2426. 1301  Constitution  Avenue. 
NW..  Washington.  D.C  20229. 
FOR  FURTHER  INFORMATION  CONTACR 
Thomas  J.  Lindmeier,  Classification  and 
Value  Division,  U.S.  Customs  Service, 
1301  Constitution  Avenue.  NW.. 
Washington.  D.C  20229  (202-566-5727). 
SUPPLEMENTARY  INFORMATION: 

Background 

A  petition  has  been  filed  under 
section  516.  Tariff  Act  of  1930.  as 
amended  (19  U.S.C  1516).  by  die 
American  Restaurant  China  CounciL 
Inc..  a  trade  association  which 
represents  American  manufacturers  of 
hotel  or  restaurant  chinaware.  The 
petitioner  contends  that  certain 
imported  chinaware  which  has  been 
classified  by  Customs  under  the 


provision  for  household  ware  of  bone 
ctiinaware,  in  item  533.54,  Tariff 
Schedules  of  the  United  States  (T5US) 
(19  U.S.C.  1202).  is  actiially  used  as  hotel 
chinaware.  and  thus  is  properly 
classifiable  under  the  provision  for  hotel 
or  restaurant  ware  and  other  ware  not 
household  ware,  in  item  533.52.  TSUS. 
Hie  duty  on  chinaware  for  hotel  or 
restaurant  use  is  higher  then  the  duty  on 
chinaware  for  household  use. 

Comments 

Pursuant  to  §  175.21(a).  Customs 
Regulations  (19  CFR  175.21(a)).  before 
making  a  determination  on  this  matter. 
Customs  invites  written  comments  on 
this  petition  irom  interested  parties. 

The  domestic  interested  party 
petition,  as  well  as  all  comments 
received  in  response  to  this  notice,  will 
be  available  for  public  inspection  in 
accordance  with  S  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)).  between 
the  hours  of  9:00  a.m.  to  4:30  p jn.  on 
normal  business  days,  at  the 
Regulations  Control  Branch. 
Headquarters,  U.S.  Customs  Service, 
Room  2426, 1301  Constihition  Avenue. 
NW.,  Washington.  D.C  20229. 

Autliority 

This  notice  is  published  in  accordance 
witii  S  175.21(a).  Customs  Regulations 
(19  CFR  175.21(a)). 

Drafting  InfocmaticHi 

The  principal  author  of  this  document 
was  Todd  J.  Schneider.  Regulations 
Control  Branch.  U.S.  Customs  Service. 
However,  personnel  &t)m  other  Customs 
offices  participated  in  its  development 

Dated:  March  1, 1982. 
John  P.  Simpson. 

Director,  Office  of  Regulations  and  Rulings. 

[FR  Doc  tOr-XXK  Filed  S-U-8Z:  8:45  ami 
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Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  tfra  Sunshine 
Act"   (Pub.   L  94-409)  5  U.S.C. 
552b(e)(3). 


CONTENTS 

Federal   Deposit  Irfsurance  Corpora- 
tion  

Federal  Election  Commission __ 

Federal  Energy  Regulatory  Commis- 
sion  „ 


Item 

1 
2 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  3:00  p.m.  on  Monday,  May  10, 1982, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  consider  a  recommendation 
regarding  the  liquidation  of  assets 
acquired  by  the  Corporation  from 
Franklin  National  Bank,  New  York,  New 
York  (Case  No.  45,214-L  (Amended)). 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  H.  Sprague  (Appointive), 
concurred  in  by  Mr.  Doyle  Arnold, 
acting  in  the  place  and  stead  of  Director 
C.  T.  Conover  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  its  consideration  of  the  matter 


on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matter  in  a  meeting  open  to  public 
observation;  and  that  matter  could  be 
considered  in  a  closed  meeting  pursuant 
ot  subsection  (c)(g){B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(9)(B)). 

Dated:  May  10. 1982. 
Federal  Deposit  Insurance  Corporatioa 
Hoyle  L.  Robinsmi,      ./ 
Executive  Secretary. 

[S-71S-8Z  FUed  S-ll-SK  12:17  pm] 
BILUNO  CODE  6714-01^ 


2 

FEDERAL  ELECTION  COMMISSION 
DATE  AND  TIME:  Tuesday,  May  18, 1982 
at  10  a.m. 

PLACE:  1325  K  Street,  N.W.,  Washington, 

D.C. 

STATUS^This  meeting  will  be  closed  to 

the  public. 

MATTERS  TO  BE  CONSIDERED: 

Compliance,  Litigation,  Audits, 
Personnel. 

*        •        •        •        • 

DATE  AND  TIME:  Thursday,  May  20, 1982 
at  10  a.m. 

place:  1325  K  Street.  N.W.,  Washington, 
D.C.  (fifth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  for  future  meeting  correction 

and  approval  of  minutes 
Advisor  opinions: 


Draft  AO  1982-31:  Eric  S.  Koenig 
Draft  AO  1982-33:  Bernard  J.  Mondi, 

Williams  Project  78 
Letter  from  Senator  Mathias  re  Citizens' 

Research  Foundation  and  Request  From 

CFR  re  Waiver  of  Fees 
Proposed  Legislative  Recommendations 

(continued  from  May  13, 1982,  if  necessary) 
Revision  to  debt  settlement  procedures 

(tenative) 
Appropriations  and  budget  Budget  Execution 

Report  for  April 
Routine  Administrative  matters 

PERSON  TO  CONTACT.  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Public  Information 
OfBcen  Telephone:  202-€2S-4065 

Majorie  W.  Emmons, 

Secreary  of  the  Commission. 

(S-714-SZ  Filed  5-11-82:  Ka»  am] 

mjuma  code  stis-oi-m 


FEDERAL  ENERGY  REGULATORY 
COMMISSION 

TIME  AND  date:  10  a.m..  May  17, 1982 
(re-scheduled  from  May  7, 1982). 

place:  Room  9306,  825  North  Capitol 
Street,  N.E.,  Washington.  D.C.  20426. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Mid 

Louisiana  Gas  Company,  et  ai,  v.  FERC, 
5th  Cir.  Nos.  80-3804  and  80-4010. 

CONTACT  PERSON  FOR  MORE 

information:  Kenneth  F.  V\xanh, 
Secretary;  Telephone  (202)  357-8400. 
Kenneth  F.  Plumb, 

Secretary. 

IS-71Z-82  Filed  &-11-e2:  9:03  praj 
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Department  of 
Education 

Pell  Grant  Program;  Cost  off  Attendance; 
Final  Regulations 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  690 

Pen  Grant  Program;  Cost  of 
Attendance 

agency:  Department  of  Education. 
action:  Final  regulations. 

SUMMARY:  The  Secretary  is  giving  notice 
that  the  regulations  to  be  used  in 
determining  a  student's  cost  of 
attendance  under  the  Pell  Grant 
Program  for  the  1982-83  award  year  will 
be  the  same  cost  of  attendance 
regulations  that  were  in  effect  for  the 
1981-82  award  year.  The  Secretary 
makes  two  nonsubstantive  changes  to 
these  regulations. 

EFFECTIVE  DATE:  Unless  the  Congress 
take  certain  adjournments,  these 
regulations  will  take  effect  45  days  after 
publication  in  the  Federal  Register.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  At  a  later  date  the  Secretary  will 
publish  a  notice  in  the  Federal  Register 
stating  the  effective  date  of  these 
regulations.  When  these  regulations 
become  effective,  they  will  apply  to  Pell 
Grant  awards  made  for  the  1982-83 
award  year  (beginning  July  1. 1982). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Brian  Kerrigan  or  Ms.  Andrea  Foley, 
U.S.  Department  of  Education,  Office  of 
Student  Financial  Assistance.  400 
Maryland  Avenue,  SW.,  (Room  4318.  • 
Regional  Office  Building  3],  Washington, 
D.C.  20202.  Telephone  (202)  472-4300. 
SUPPLEMENTARY  INFORMATION:  On 

December  15. 1981.  the  third  continuing 
resolution  for  fiscal  year  1982,  Pub.  L 
97-92,  was  enacted.  As  an  effort  to 
reduce  Federal  expenditures  and  curb 
inflation,  this  legislation  authorizes  the 
Secretary  to  establish  cost  of  attendance 
provisions  under  the  Pell  Grant  Program 
for  the  1982-83  award  year,  thus 
overriding  the  cost  of  attendance 
liberalizations  for  that  program  that 
were  included  in  the  Education 
Amendments  of  1980,  Pub.  L  96-374. 
The  provisions  of  Pub.  L  97-92  were 
extended  to  cover  the  entire  1982  fiscal 
year  by  the  fourth  continuing  resolution 
for  fiscal  year  1982,  Pub.  L  97-161. 


The  Secretary  is  adopting  the  cost  of 
attendance  provisions  under  the  Pell 
Grant  Program  regulations,  published  in 
the  Federal  Register  on  July  22. 1981  (46 
FR  37862-37864)  that  were  in  effect  for 
the  1981-82  award  year  and  for  the 
1982-83  award  year  (beginning  July  1, 
1982)  except  for  the  two  non-substantive 
changes  explained  below.  The  changes 
are  as  follows: 

1.  The  statutory  citation  at  the  end  of 
each  section  of  Subpart  E — Costs  of 
Attendance  would  be  changed  from  Pub. 
L  97-12  (applicable  for  the  1981-82 
award  year)  to  Pub.  L  97-161 
(applicable  for  the  1982-83  award  year) 
to  reflect  current  legislation. 

2.  An  error  would  be  corrected  in 

S  690.53  of  the  July  22, 1981  regulations 
concerning  the  proration  of  the  board 
allowance  when  a  student  enters  into  a 
contract  with  the  institution  for  board 
for  less  than  seven  days  a  week. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
by  the  Department  in  accordance  with 
the  Executive  Order  12291.  They  are 
classified  as  non-major  because  they  do 
not  meet  the  criteria  for  major 
regulations  established  in  the  order. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 
regulations  will  only  affect  the 
determination  of  a  student's  cost  of 
attendance  and  the  amount  of  the  Pell 
Grant  award  a  student  receives. 

Assessment  of  Educational  Impact 

Based  on  the  absence  of  any 
comments  on  this  matter  and  the 
Department's  own  review,  it  has  been 
determined  that  the  regulations  in  this 
document  do  not  require  information 
that  is  being  gathered  by  or  is  available 
from  any  other  agency  or  authority  of 
the  United  States. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

These  regulations  provide  that  the 
cost  of  attendance  components  to  be 
used  in  determining  a  student's  Pell 
Grant  for  the  1982-83  award  year  will  be 
the  same  as  those  used  in  the  1981-82 


award  year  whidi  were  published  in  the 
Federal  Register  on  July  22. 1981.  The 
1982-83  award  year  begins  on  July  1. 
1982.  Thus,  the  Secretary  finds  diat 
publication  of  a  proposed  rule  in  this 
instance  would  be  unnecessary, 
impracticable  and  contrary  to  the  public 
interest  witliin  the  meaning  of  5  U3.C. 
553(b),  and  is  publishing  these  rules  as 
final  regulations. 

list  of  Subjects  in  34  CFR  Part  690 

Administrative  practice  and 
procedure.  Education.  Education  of 
disadvantaged.  Grant  programs — 
education.  Student  aid. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.063,  Pell  Grant  Program) 

Dated  May  6, 198Z. 
T.H.BeIL 
Secretary  of  Education. 

PART  690— PELL  GRANT  PROGRAM 

The  Secretary  amends  Part  690  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

S§  690l51  ttirough  69058  (Subpart  E) 
[Amended] 


1.  In  Subpart  E.  the  statutory  citation 
at  the  end  of  each  section  is  revised  to 
read:  (Pub.  L  97-161) 

2.  In  S  690.53,  paragraph  (c)  is  revised 
to  read  as  follows: 

S690.S3    Room  and  board. 


(c)  If  a  student  enters  into  a  contract 
with  the  institution  for  board  for  less 
than  seven  (7)  days  a  week,  a  daily  rate 
will  be  computed  based  upon  an 
allowance  of  $625  for  board  and  used 
for  those  days  of  the  academic  year  not 
covered  by  die  contract  This  amoimt 
will  be  added  to  the  costs  established 
under  the  applicable  subparagraph  (1)  or 
(2)  of  paragraph  (a)  of  this  section. 

(Pub.  L  97-161) 
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AGENCY  PUBUCATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  foHownng  agencies  have  agreed  to  publish  aH 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 


This  is  a  voluntary  program.  (See  OFR  NOTICE 
41  FR  32914.  August  6.  1976.) 
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DOT/RSPA 


DOT/RSPA 


DOT/SLSDC 


DOT/SLSDC 


DOT/UMTA 


DOT/UMTA 


Documents  normally  scheduled  for 
publication  on  a  day  ttiat  virill  be  a 
Federal  holiday  wiU  be  published  the  next 
wor1(  day  following  the  holiday.  Comments 
on  this  pro-am  are  stiH  Invited. 


Comments  should  be  submitted  to  the 
Day-of-the-Week  Program  Coordinator, 
Office  of  the  Federal  Register,  National 
Archives  and  Records  Service,  General 
Services  Administration.  Washington,  D.C 
20408. 


List  of  Public  L^ws 
Last  Listing  May  7, 1982 

This  is  a  continuing  list  of  public  bills  from  the  current  session  of 
Congress  wiiich  have  become  Federal  laws.  The  text  of  laws  is  not 
pubhshed  in  the  Federal  Register  but  may  be  ordered  in  individual 
pamphlet  form  (referred  to  as  "slip  laws")  from  the  Superintendent 
of  Documents.  U.S.  Government  Printing  Office,  Washington.  D.C 
20402  (telephone  202-27S-3030). 

S.  2373  /  Pi*.  L  97-175    To  change  tfie  name  of  the  landing  strip  at 
White  Sands  Missile  Range  in  the  State  of  New  Mexico,  to 
"White  Sands  Space  Hartxjr".  (May  11. 1982;  96  StaL  77) 
Price:  $1.75. 
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Agricultural  Martcvting  Servic* 

RULES 

Lemons  grown  in  Ariz,  and  Calif. 
Milk  marketing  orders: 
Tennessee  Valley;  correction 

Agriculture  DepartriMnt 

See  Agricultural  Marketing  Service;  Commodity 
Credit  Corporation;  Food  and  Nutrition  Service; 
Forest  Service;  Rural  Electrification  Administration; 
Soil  Conservation  Service. 

'  Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed 
consent  judgments: 
American  Considting  Engineers  Councfl 

Commerce  Department 

See  International  Trade  Administration:  National 
Bureau  of  Standards;  National  Oceanic  and 
■  Atmospheric  Administration. 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 
Barley 


20851 
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Energy  Department 

See  aJso  Economic  Regulatory  Administration; 
Energy  Research  Office;  Fedraul  Energy  Regulatory 
Commission;  Hearings  and  Appeals  Office,  Eoetgy 
Department 
NOTICES 

International  atomic  energy  agreements;  dvil  uses: 
subsequent  arrangements: 

Australia  and  Japan 

Canada 

Japan 
Meetings: 

international  Energy  Agency  Industry  Advisory 

Board 
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iCustoms  Service 
Irules 

Air  commerce: 
Clearance  procedures  for  aircraft  departing 
United  States  for  foreign  territory 
I  Articles  conditionally  free,  subject  to  a  reduced 
Irate,  etc.: 

Aircraft  supplies  and  equipment;  China 
Controlled  substances,  illegally  imported;  summeuy 
I  forfeiture  to  U.S.  and  immediate  disposal  upon 
'  seiziu-e;  interim 
20753     Metal  dutiable;  imported  smelted  or  refined 
products;  simplified  reporting  requirements 

Economic  Regulatory  Administration 

NOTICES 

Consent  orders: 
20839        American  Petrofina,  Inc 

Education  Department 

PROPOSED  RULES 
20809     Regulatory  agenda 

Employment  Standards  Administration 

iNOTICES 
20977    Minimum  wages  for  Federal  and  federally-assisted 
.construction;  general  wage  determination  decisions, 
modifications,  and  supersedeas  decisions  (Ala., 
Colo.,  Ill,  Ind.,  Kans.,  Md.,  N.J.,  Pa,  VL,  and  W. 
Va.) 


20770 
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Energy  Research  Office 

NOTICES 

Meetings: 
Energy  Research  Advisory  Board 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.: 

Ohio 

Oklahoma 

Texas 
Air  quality  planning  purposes;  designation  of  areas: 

Nevada 
Hazardous  waste  programs;  interim  authorizations: 
various  States: 

Nebraska 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.: 

Indiana 

NOTICES 

Environmental  statements;  availability,  etcj 

Agency  statements;  weekly  receipts 
Toxic  and  hazardous  substances  controL 
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RULES 
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exemption  for  cargo  vessels;  correction 
PROPOSED  RULES 
Radio  stations;  table  of  assignments: 
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Hawaii 

Montana 
Television  stations;  table  of  assignments: 

Mississippi 
NOTICES 
Meetings: 

Radio  Broadcasting  Advisory  Coaunittee 
Meetings;  Sunshine  Act 
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Federal  Energy  Regulatory  Commission 

NOTICES 
Hearings,  etc.:      ^ 

20841,  Arkansas  Louisiana  Gas  Co.  (4  documents) 
20842 

20842,  El  Paso  Natural  Gas  Co.  (3  documents) 
20843 

-20844  Foster,  Margery  Somers 

20843  Hampshire  Gas  Co. 

20844  Kansas-Nebraska  Natural  Gias  Co.,  Inc. 

20845  Mountain  Fuel  Resources,  Inc.  (2  documents) 

20846  Mountain  Fuel  Supply  Co. 

20847  Northwest  Pipeline  Corp. 

20847  Swanson  Mining  Corp.  et  aL 

20848  Tenneseee  Gas  Pipeline  Co. 

20848  Texas  Eastern  Transmission  Corp. 

20849  Texas  Gas  Transmission  Corp. 

20850  United  Gas  Pipe  Line  Co. 
20849  United  Gas  Pipe  Line  Co.  et  al 

Federal  Home  Loan  Bank  Board 

RULES 

Federal  Savings  and  Loan  Insurance  Corporation: 
20748        Deferred  compensation  plans,  IRA  and  keogh 
accounts;  insurance  coverage 

NOTICES 
20908     Meetings;  Sunshine  Act 

Federal  Housing  Commissioner— Office  of 
Assistant  Secretary  for  Housing 

RULES 

Mortgage  and  loan  insurance  programs: 
20760        Coinsurance  for  private  mortgage  lenders; 

eligibility  broadened,  "sound  capital  resources" 
requirement.  Government  National  Mortgage 
Association  expenditures,  etc.;  interim:  effective 
date 

Federal  Maritime  Commission 

NOTICES 

Complaints  filed: 
20855        Rascator  Meiritime  S.A. 

Federal  Reserve  System 

RULES 

Interest  on  deposits  (Regulation  Q): 
Early  withdrawal  penalty;  temporary  suspension 
in  Arkansas 

Early  withdrawal  penalty;  temporary  suspension 
in  California 


20856 


20855 


20859. 
20860 
20862 
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20739 
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20833 


20762 


20747 
20748 


20662 


20863 


NOTICES 

Human  drugs: 
Diephenhydramine  hydrochloride  for  oral  use: 
drug  efficacy  study  implementation;  hearing 
opportunity 

Medical  devices;  premtirket  approval: 
Allergan  I^amaceuticals,  Inc.;  Softears  for 
polymacon  hydrophilic  contact  lenses 

Meetings: 
Advisory  committees,  panels,  etc.  (2  documents) 

Health  professional  organizations 
Reye's  Syndrome-Salicylates  Workshop 

Food  and  Nutrition  Service 

RULES 

Food  stamp  program: 

Household  eligibility  and  benefit  levels;  proration 

of  initial  month  benefits 

Forest  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Montana  and  North  Dakota;  oil  and  gas  leasing 
in  National  Forest  Wilderness  and  Primitive 
areas,  and  proposed  wildernesses  and 
wilderness  study  areas 
Pacific  Crest  National  Scenic  Trail; 
comprehensive  management  plan 

Geoiogical  Survey 

RULES 

Oil  and  gas  operating  regulations;  onshore  Federal 
and  Indian  leases:  crude  oil  removal  by  means 
other  than  approved  lease  automatic  custody 
transfer  system;  final 

Healtti  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Public 

Health  Service. 

NOtlCES 

Agency  forms  submitted  to  OMB  for  review 
Social  seciurity  benefits  and  supplemental  security 
income: 
Cost-of-living  increases  and  income  limitations 
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Fish  and  Wildlife  Service 

NOTICES 
20903     Endangered  and  threatened  species  permit 
applications 


20757 


20758 
20759 
20757 
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20760 

20755 


Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Endo  Pharmaceuticals,  Inc.,  and  naloxone 

hydrochloride  injection;  change  of  sponsor 

correction 

Nifurpirinol  capsules;  sponsor  change 

Hygromycin  B 

Piperazine  monohydroqhloride  liquid 

Tylosin 

Tylosin  and  sulfamethazine 
Human  drugs: 

Cefamandole  sodium  for  injection 


Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

AppUcations  for  exception: 
20850,        Cases  filed  (2  documents) 
20851 

Housing  and  Urtion  Development  Department 

See  Federal  Housing  Commissioner — Office  of 
Assistant  Secretary  for  Housing. 

Interior  Department 

See  also  Fish  and  Wildlife  Service;  Geological  _ 
Survey;  Land  Management  Bureau;  Minerals 
Management  Service;  Nationfd  Park- Service. 
NOTICES 
Meetings: 
20907        Outer  Continental  Shelf  Advisory  Board 
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Internal  Revenue  Service 

PROPOSED  RUL£S 

Income  taxes: 
20802        Dividends  and  interest;  partial  exclusion;  hearing 

International  Trade  Administration 

NOTICES 

ScientiHc  articles;  duty  fee  entry: 

20836  University  of  California  et  al. 

20837  University  of  Florida 

Interstate  Commerce  Commission 

NOTICES 

Motor  carriers: 
20871        Compensated  intercorporate  hauling  operations; 

intent  to  engage 
20874        Permanent  authority  applications 
20873        Permanent  authority  applications;  operating 

rights  republication 
20873        Permanent  authority  applications;  restriction 

removals 
20871        Released  rates  applications 
20871     Petitions,  applications,  finance  matters  (including 
temporary  authorities),  alternate  route  deviations, 
intrastate  applications,  gateways,  and  pack  and 
crate 
Railroad  operation,  acquisition,  construction,  etc.: 

20876  Central  of  Georgia  Railroad  Co.;  abandonment 
exemption 

20877  Enid  Central  Railway,  Inc. 
Railroad  services  abandonment: 

20876        Burlington  Northern  Railroad  Co. 

Justice  Department 

See  Antitrust  Division;  National  Institute  of  Justice; 
Parole  Commission. 

Labor  Department 

See  Employment  Standards  Administration; 
Occupational  Safety  and  Health  Administration; 
Pension  and  Welfare  Benefit  Programs  Office. 

^nd  Management  Bureau 

RULES 

Public  land  orders: 
20775        Alaska;  correction 

NOTICES 

Environmental  statements;  availability,  etc.: 
20898        Lewistown  District,  Mont.;  wilderness  suitability 
recommendations 

20897  Madison  and  Beaverhead  Counties  Wilderness 
Study  Areas,  Mont.;  wilderness  suitability 
recommendations 

Exchange  of  public  lands  for  private  land: 

20898  New  Mexico 
Oil  and  gas  leases: 

20898        National  Petroleum  Reserve,  Alaska;  sale  notice 

and  listing  of  tracts;  correction 
20898        National  Petroleum  Reserve,  Alaska;  sale  notice 
and  listing  of  tracts;  deletion 
Withdrawal  and  reservation  of  lands,  proposed, 
etc.: 
20898        Montana 


Minerals  Management  Service 

NOTICES 

Coal  lease  areas;  maximum  economic  recovery  and 
fair  market  value: 
20904        Southern  Appalachian  Coal  Region,  Alabama; 
inquiry 

National  Bureau  of  Standards 

NOTICES 

Information  processing  standards,  Federak 
20838        Interface  standards  exclusion  list;  proposed 
changes 

National  Credit  Union  Administration 

NOTICES 

20908     Meetings;  Sunshine  Act 


National  Institute  of  Justice 

NOTICES 

Grants  solicitation,  competitive  research: 
Exclusionary  rule;  impact  on  police  operations 


20879 


20888 


20781 
20776 

20775 
20830 

20905 

20905 
20906 

20905 

20906 
20906 
20907 


National  Labor  Relations  Board 

NOTICES 

Organization  and  functions: 

Executive  Secretary  Office;  Information  Division 

functions 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Fishery  conservation  and  management 
Atlantic  groundfish;  interim  rule  extended 
Atlantic  sea  scallop;  interim  rule  and  request  for 
comments 
Northwest  Atlantic  squid;  foreign  fishing 

PROPOSED  RULES 

Fishery  conservation  and  management 
High  seas  salmon  off  Alaska 

National  Park  Service 

NOTICES 

Concession  contract  negotiations: 

Howard  T.  Rose  Co^  Ina;  Fire  Island  National 

Seashore,  NY. 
Environmental  statements;  availability,  etc.: 

Chesapeake  and  Ohio  Canal,  Cumberland/North 

Branch  Area,  Md.;  development  concept  plan 

Katmai  National  Park  and  Preserve,  Alaska; 

management  plan,  etc.;  public  woricsfaops  and 

scoping  meetings 
Geophysical  exploration  plans  of  operation; 
availability,  etc: 

GEO  Seismic  Services;  Big  Thicket  National 

Preserve,  Tex. 
Meetings: 

Martin  Luther  King,  Jr.  National  Historic  Site 

Advisory  Commission 

Sleeping  Bear  Dunes  National  Lakeshore 

Advisory  Commission 

Upper  Delaware  Citizens  Advisory  CouncU 
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Nuclear  Regulatory  Commission 

PROPOSED  RULES 
20783     Regulatory  agenda:  correction 
NOTICES 
Applications,  etc.: 

20890  Arkansas  Power  &  Light  Co. 

20891  Connecticut  Yankee  Atomic  Power  Co. 

20891  Portland  General  Electric  Ca  et  al. 

20892  Tennessee  Valley  Authority 
20892        Vii^a  Electric  &  Power  Co. 

Meetings: 
20889,       Reactor  Safeguards  Advisory  Committee  (4 
20890        documents) 

Occupational  Safety  and  Healtli  Administration 

PROPOSED  RULES 

Health  and  safety  standards: 
20803        Chemical  manufacturers;  hazard  communication; 

hearing  change;  republication 
20803        Respiratory  protection;  advance  notice 

Parole  Commission 

NOTICES 
20908        Meetings;  Sunshine  Act 

Pension  and  Welfare  Benefit  Programs  Office 

NOTICES 

Employee  benefit  plans;  prohibited  transaction 
exemptions: 

20880  Alexander  &  Alexander  Services.  Inc..  et  al. 

20881  Plastic  Surgery  Associates,  Ltd.  Pension  Han 

20882  Reisman.  Milberg.  Abramson  ft  Margo,  P.C 

20886  Robwt  R  Scheldt.  MJO..  Pension  Plan  and  Trust 
20884        Shearson/ American  Express,  Inc.  Keogh  Plan 

20887  Wolverine  Aluminum  Corp.  Profit  Sharing  Trust 

Pension  Benefit  Guaranty  Corporation 

RULES 

Plan  benefits  valuation: 
20761         Non-multiemployer  plans;  interest  rates  and 
factors 


PvbOc  HeaWt  Service 

NOTICES 

National  toxicology  program: 
20912        1982  annual  plan;  availability 


Railroad  Retirement  Board 

PROPOSED  RULES 

Retirement  Claims  Bureau  and  Data  Processing  and 
Accounts  Bureau:  requests  for  reconsideration  and 
appeals  within  Board  fi-om  issued  decisions 

Rural  Electrification  Administration 

RULES 

Electric  and  telephone  borrowers: 
Standards,  specifications,  drawings,  materials 
and  equipment,  and  timber  inspection  programs 
and  agencies;  establishment  of  separate  electric 
and  telephone  programs  bulletins  (Bulletin  44^7 
etal.) 


20797 


20747 


PROPOSED  RULES 
Telephone  borrowers: 
20782        Gas  tube  surge  arresters;  Specification  PE-80 
(Bulletin  345-83) 

20782  Voice  fi^quency  repeater  equipment; 
Specification  PE-29  (Bulletin  345-09) 

Securities  and  Excttange  Commission 

PROPOSED  RULES 

20783  Brokers  and  dealers,  registered  nonmember, 
minimum  qualification  requirements 
NOTICES 

Hearings,  etc.: 
20892        Bankers  Security  Variable  Annuity  Fund  D  et  al. 
20896        Eastern  Edison  Co.  et  al. 
20693        Family  Life  Insurance  Co.  et  al. 

20895  Kentucky  Power  Co.  et  aL 

20896  West  Texas  Utilities  Co. 
20908  Meetings;  Sunshine  Act 

Self-regulatory  organizations;  proposed  nde 
cheinges: 
20895        Municipal  Securities  Rulemaking  Board 

Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

20833  Alburg  School  Land  Drainage  RC&D  Measure. 
Vermont 

20835  Devil's  Backbone  RC&D  Measure,  Illinois 

20834  Grand  Isle  Elementary  School  Land  Drainage 
RC&D  Measure,  Vermont 

20834  Haskell  County  Critical  Area  Treatment  No.  1 
RC&D  project.  Oklahoma 

20836  Lake  McLeansboro,  Heard's  Pond  RC&D 
Measure,  McLeansboro.  111. 

20835  Mudline  Road  Critical  Area  Treatment  RC&D 
project  Oklahoma 

20836  Norton  Point  Critical  Area  Treatment  RC&D 
Measure.  Massachusetts 

20835        Ontonagon  Township  Park  RC&D  Measure, 
Michigan 

State  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
20897        Convention  for  Conservation  of  Salmon  in  North 
Adantic  Ocean,  ratification 

Tennessee  Valley  AuttKMlty 

NOTICES 
20908     Meetings;  Sunshine  Act 

Treasury  Department 

See  also  Customs  Service;  Internal  Revenue 
Service. 

RULES 

20763     Equal  Access  to  Justice  Act:  implementation 
Veterans  Administration 

RULES 

Adjudication;  pensions,  compensation,  dependency, 
etc.: 
20767        Pension  rates  and  income  limitations;  increase 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulatiye  Kst  of  the  parts  affected  this  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


vn 


7  era 

272 20739 

273 20739 

274 20739 

910 20743 

1011 20743 

1421 20744 

1 701 20747 

PtooosmI  RulMr 

1701  (2  documents) 20782 

10  era 

ProposMl  RuteK 


12  era 

217  (2  do 
561 

cuments).... 

20747. 

20748 
......20748 

564 _ 

. 20748 

17  era 

Proposed 

240 ^ 

249 

19  era 

RuteK 

...   20783 
20783 

20750 

10 

19 

162 

..................... 

20752 

—  20753 
20753 

20  era 

Proposed 

260 

Rules: 

20797 

21  era 

436 

2075S 

442 

510 . 

20755 

..   .                  9ft7«;7 

520 

...„  90757 

522 

. 20757 

529 

20758 

558  (3  do 

24  era 

255 

cuments) 20758- 

20760 

_ 907fin 

26  era 

1 

20802 

29  era 

2619 

207B1 

Proposed 

1910  (2  d( 
1915-191 
1926 

Rules: 
acuments)... 

5 

20803 

20803 

20803 

30  era 

221 

20762 

31  era 

6 _ 

_ 20763 

34  era 

Propoeed 
Subtitle  A 

nules: 

20809 

Ch.  I-IV.... 

„ 20809 

Ch.  VI 

20809 

Ch.  VII 

20809 

38  era 

3 - 

20767 

40  era 

52(3doc( 
81 

jments) 

...20769- 

20771 

20772 

123 _ 

20773 

PropOMd  1 
62. 

lutaK 

.....20824 

43era 

PubNc  Land  Orders: 
6098  (See  PLO's 

6199  and  6245) 20775 

6199  (See 

PLO  6245) 20775 

6245 20775 

47  era 

83 20775 

Proposod  Ruins 

73  (4  documents) 20827, 

20828 

50  era 

61 1 „ _ 20775 

650 20776 

651 20781 

Propoiod  RulOK 

674 ». 20830 


Rules  and  Regulations 


Federal  Registor 
VoL  47.  No.  M 
Friday.  May  14.  1982 


This  sectton  ot  tie  FEDERAL  REGISTER 
contains  regulatory  docunertts  having 
general  appbcatoility  and  legal  effect  most 
of  which  are  keyed  to  and  codHied  in 
the  Code  of  Federal   Regulations,   which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Coda  of  Federal  Regulations  is  sold 
by  the  Superinterxlent  of  Documerrts. 
Prices  o(  new  books  are  ksled  in  the 
first  FEDERAL- REGISTER  issue  of  each 
month. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 

7  CFR  Parts  272, 273  and  274 
(Amdt  No.  215] 

Food  Stamp  Program;  Proration  of 
Initial  Montti  Benefits 

agency:  Food  and  Nutrition  Service, 

USDA. 

action:  Final  rule. 

summary:  On  September  4, 1981  the 
Department  issued  interim  rules  to 
implement  several  Food  Stamp  Program 
provisions  contained  in  the  1981 
Omnibus  Budget  Reconciliation  AcL 
Among  the  interim  final  changes  made, 
as  required  by  the  new  law,  was  the 
proration  of  initial  month's  benefits  so 
that  a  household's  initial  allotment  of 
food  stamps  will  reflect  eligibility  from 
the  date  it  appHed  to  participate  in  the 
program  through  the  end  of  the  month  in 
which  it  applied.  Comments  were 
solicited  on  the  interim  rules  through 
January  4, 1982.  This  final  rulemaking 
addresses  conunents  received  on  the 
proration  of  initial  month's  benefits  and 
resolves  «ny  significant  issues. 
DATE  This  final  action  is  effective  May 
14,1982. 

FOR  FURTMER  MFOIMMATION  CONTACn 

Questions  regarding  this  rulemaking 
should  be  addressed  to  Mr.  Thomas 
O'Connor,  Si^>ervi8(M',  P(dicy  and 
Regulations  Section.  Program 
Development  IKvision,  Family  NutriticKi 
Programs.  Food  and  Nutrition  Service, 
USDA,  Room  708.  3101  Park  Center 
Drive,  Alexandria,  Virginia  22302. 
Phone:  Atm  Code  703-756-342a  Copies 
of  the  final  Regulatory  Impact  Analysis, 
which  is  summarized  in  this  preamble, 
are  also  available  to  the  public  from  Mr. 
O'Connoc 


SUPPLEMEMTAIIY  ■ 
Classification 
Executive  Order  12291 

This  rule  has  been  reviewed  under 
Executive  Order  12291  and  Secretary's 
Memorandum  No.  1512-1.  "ITie 
Department  estimates  that  the  rule  will 
result  in  a  savings  of  about  $369  million 
in  fiscal  year  1982.  It  is  classified  as  a 
"major"  rule  because  the  role  will  have 
an  annual  efiect  on  the  economy, 
through  significant  program  cost 
savings,  of  more  than  $100  milbon. 
However,  the  rule  will  not  result  in 
major  increases  in  costs  or  prices,  wiU 
not  have  a  significant  adverse  efiect  on 
competition,  employment,  productivity, 
investment  or  foreign  trade,  and  will 
not  require  significant  changes  in  the 
way  State  and  local  welfare  agencies 
administer  the  Program.  Further,  this 
rule  is  unrelated  to  the  abihty  of  United 
States-based  enterprises  to  compete 
with  foreign-based  entoprises. 
Moreover,  pursuant  to  section  4(a)  of 
Executive  Order  12291.  the  Department 
has  determined  that  this  rule  is  within 
the  authority  delegated  by  law  and 
consistent  with  Congressional  intent 
Because  this  is  major  rule,  the 
Department  has  ;M«pared  a  final 
Regulatory  Impact  Analysis  which  is 
summarized  below. 

Regulatory  Flexibility  Act 

This  rule  has  also  been  reviewed  with 
.regard  to  the  requirements  of  the 
Regulatory  Flexibihty  Act  (Pub.  L  9ft- 
354).  The  Administrator  of  the  Food  and 
Nutrition  Service  has  certified  that  this 
rule  does  not  have  a  significant 
econonuc  impact  on  a  substantial 
number  of  small  entities.  The  action 
implements  the  provisions  of  the 
September  4, 1981  interim  rules,  relative 
to  proration,  which  changed  due  to 
commoits  recnved,  indoding 
administrative  problems  of  the  interim 
rules  raised  by  State  and  local  welfare 
agencies.  The  primary  impact  is  on  State 
and  local  welfare  agencies  and 
individual  recipients. 

Regulatory  Impact  Analjrris 

Need  for  Action 

This  action  amends  Title  7  of  the  Code 
of  Federal  Regulations  to  implement  the 
daily  proration  of  initial  month  benefits 
which  was  one  of  several  Program 
changes  mandated  by  Pub.  L  97-35.  95 
Stat.  358,  August  IS,  1981.  the  Omnibus 
Budget  Recondliaticm  Act  of  1981.  The 


purpose  of  this  final  rulemaking  is  to 
effectuate  the  mandate  of  Congress  witfa 
regard  to  proration  of  initial  month's 
benefits.  These  final  rules  amend 
portions  of  the  interim  rules  that  were 
published  in  the  Fedend  Register  on 
September  4. 1981  at  46  FR  44712. 
Because  the  Department  believes  certain 
of  the  comments  received  justify 
immediate  amendments  to  the  proration 
of  initial  month's  benefits  portion  of  the 
September  4, 1961  rules,  that  portion  is 
being  separated  from  the  remainder  of 
the  September  4  rulemakiitg  for 
treatniffint  at  diis  time.  Comments  on  the 
remainder  of  the  September  4 
rulemaking  are  continuing  to  be 
analyzed  and  the  Department  expects  lo 
publish  its  final  analysis  and  any 
resulting  changes  in  those  portions  of 
the  rales  in  the  near  future. 

Issue  Analysis 

Although  (be  September  4, 1981 
rulemaking  had  the  effect  of  final 
regulations,  and  had  to  be  placed  into 
operation  by  State  welfore  agencies,  die 
Department  encouraged  interested 
parties  to  submit  comments  by  January 
4, 1982.  Subsequently.  96  letters  were 
received  which  addressed  the  proration 
provision  of  the  interim  rules.  Generally. 
the  commenters  accepted  the  concept  of 
proration  of  initial  month's  benefits  and 
directed  their  comments  to  specific 
provisions  in  the  rules.  A  full 
understanding  fd  the  basis  and  purpose 
of  the  provisions  not  addressed  here 
may  require  reference  to  the  SeptembCT 
4. 1981  Federal  Register  pubhcation. 

The  Department  did  identify  one  iasue 
for  which  alternatives  needed  to  be 
considered  as  a  result  of  comments 
received  cm  the  interim  rules.  This  issue 
concerned  the  potential  delay  in  receipt 
of  subsequent  benefits  by  mi^ant 
farmworker  households  due  to  the 
unusoal  time  needed  to  obtain  out-of- 
State  verification  postponed  under 
expedited  service. 

Expedited  Senrice  Households  and 
Proration  of  Initial  Month  '$  Benefits.  A 
large  number  of  comments  were 
received  on  die  special  procedures  ia 
the  interim  rules  for  certifying  expedited 
service  households  wdiidi  apply  after 
the  15th  of  a  month  and  have  postponed 
verification.  These  coimnents  reflected 
two  separate  ooncems.  The  first  conceni 
was  that  these  prooedaies  are  too 
difficult  to  administer.  However,  while 
these  procedores  appear  to  be 
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burdensome  they  are  not  as  complex  as 
other  options  considered,  such  as  the 
proposal  set  forth  by  Congress  in  this 
area.  Also,  the  Department  believes  that 
such  procedures  are  necessary  to  avoid 
a  serious  hardship  situation  for 
households  which  apply  late  in  a  month 
and  are  eligible  for  expedited  services. 
As  pointed  out  in  the  interim  rules 
published  September  4, 1961,  Congress 
is  concerned  about  these  households 
and  how  proration  affects  them  (House 
Report  No.  97-106. 97th  Congress,  1st 
Session,  page  148). 

The  second  concern,  raised  by  a 
majority  of  the  commenters,  was  that 
these  special  procedures  do  not  relieve 
sufficiently  the  hardship  which 
proration  of  initial  month's  benefits 
inflicts  on  households  in  need  of 
expedited  service,  especially  migrant 
households.  It  was  pointed  out  that 
migrant  workers  often  travel  long 
distances  from  job  to  job  and  usually 
spend  ahnost  all  of  their  money  during 
the  trip.  The  commenters  pointed  out 
that  obtaining  verification  bom  out-of- 
State  sources  can  be  a  lengthy  process 
for  migrant  households.  These 
commenters  were  concerned  that  the 
Department  failed  to  provide  migrants 
with  a  reasonable  opportunity  to  obtain 
verification.  In  addition,  the  Department 
received  direction  from  the  Congress 
(Senate  Report  No.  97-290,  97th 
Congress,  Ist  Session,  pages  220-221)  to 
assure  that  destitute  migrant  households 
applying  in  the  second  half  of  the  month 
be  provided  with  a  reasonable 
opportunity  to  obtain  out-of-State 
verification  without  a  loss  or  delay  in 
benefits.  This  Report  indicates  that  the 
interim  rules  do  not  adequately  address 
this  issue.  To  resolve  this  problem,  the 
Department  considered  three 
alternatives. 

The  first  alternative  considered  was 
to  provide  those  eligible  migrant 
households  which  are  eligible  for 
expedited  service  and  wbdch  apply  after 
the  15th  of  a  month  with  30  days  worth 
of  food  stamps  prospectively  from  the 
date  of  application.  The  household's 
benefits  for  the  remainder  of  the  second 
month  would  be  prorated,  unless  the 
household  was  found  to  be  ineligible  for 
the  second  month.  The  effect  of  this 
alternative  is  to  certify  the  destitute 
migrant  household  for  part  of  the  second 
month  based  on  its  circumstances  in  the 
initiaF  month.  However,  if  it  turned  out 
that  the  household  was  ineligible  in  the 
second  month,  the  household  would 
have  received  benefits  to  which  it  was 
not  entitled.  It  would  also  require  some 
State  agencies  to  adapt  their  issuance 
systems  to  accommodate  such 
households  on  a  "rolling"  month 


schedule  during  their  Initial  months. 
This  alternative  was  not  adopted  becaue 
it  would  make  the  expedited  service 
procedures  more  complicated  and  the 
eligibility  worker's  task  more  difficult. 

"The  second  alternative  was  to 
maintain  the  special  procedures 
contained  in  the  interim  rules  but  to 
provide  for  the  issuance  of  an  interim 
allotment  at  the  beginning  of  the  second 
month  when  verification  from  out-of- 
State  sources  has  not  yet  arrived  for 
destitute  migrant  households.  The 
interim  allotment  would  also  be 
prorated  so  that,  when  taken  together, 
the  first  and  second  allotments  provided 
benefits  which  covered  a  period  of  30 
days.  If  the  State  agency  was  unable  to 
continue  issuing  benefits  to  the 
household  on  a  rolling  month  schedule 
after  the  first  and  second  prorated 
allotments,  it  would  have  to  issue 
another  prorated  allotment  to  cover  the 
remainder  of  the  second  month.  The 
Department  decided  against  this 
alternative  because  it  extends  the 
proration  concept  beyond  the  initial 
month  and,  as  a  result,  forces  many 
State  agencies  to  provide  these 
households  with  a  total  of  three 
prorated  allotments.  In  addition,  the 
State  agency  would  have  to  establish  a 
mechanism  for  triggering  issuance  of  the 
second  prorated  allotment  (the  so-called 
interim  allotment)  if  verification  had  not 
arrived  by  a  date  shortly  before  the  end 
of  the  first  month. 

Instead,  the  Department  chose  a  third 
alternative  which  also  maintains  the 
special  procedures  contained  in  the 
interim  rules,  but  requires  that  migrants 
provide  all  necessary  verification  from 
within  the  State  before  being  issued 
benefits  for  the  second  month  and  from 
out-of-State  before  being  issued  benefits 
for  the  third  month.  The  effect  of  this 
alternative  is  to  waive  the  remaining 
verification  requirements  only  for  a 
limited  period  of  time  (one  month)  and 
only  to  the  extent  that  they  pertain  to 
sources  outside  of  the  State.  This  special 
procedure  may  only  be  used  once  each 
migrant  season  by  each  migrant 
household.  Since  the  household  would 
have  the  needed  verification  after 
receiving  the  special  treatment  once, 
there  is  no  need  to  allow  repeated 
postponements  of  out-of-State 
verification.  While  providing  migrants  a 
reasonable  opportunity  to  obtain 
verification,  this  alternative  does  not 
further  complicate  the  expedited  service 
procedures  for  the  majority  of  the 
caseload  which  are  not  migrant 
farmworkers. 

Postponed  Verification 

Other  commenters  pointed  out  that 
some  State  agencies  have  systems  that 


cannot  issue  the  subsequent  month's 
benefits  to  households  with  postponed 
verification  without  a  new  application. 
Consequently,  the  Department  has 
included  in  the  final  regulations  an 
option  which  would  allow  State 
agencies  to  request  any  household 
eligible  for  expedited  service  which 
applies  after  the  15th  of  a  month  to 
apply  for  benefits  for  subsequent 
months  at  the  time  the  first  application 
is  made  if  the  household's  verification 
requirements  are  postponed. 

The  Department  became  aware  that 
commenters  were  not  clear  on  what  to 
do  when  postponed  verification  is  not 
completed  within  30  days  from  the  date 
of  application.  The  Department  would 
like  to  stress  that,  except  for  migrant 
households  needing  out-of-State 
verification,  if  postponed  verification  is 
not  completed  within  30  days  then 
participation  would  be  terminated. 

When  to  Start  Prorating 

A  question  arose  relative  to  proration 
and  a  recertification  action  which  is 
delayed  due  to  the  household.  The 
Interim  rules  define  initial  month  as 
either  the  first  month  for  which  an 
allotment  is  issued  to  a  household  or  the 
first  month  for  which  an  allotment  is 
issued  to  a  household  following  any 
period  of  more  than  a  month  during 
which  the  household  was  not  certified 
for  participation  in  the  program.  A 
suggestion  was  made  that  if  an 
application  for  recertification  is 
untimely  (as  defined  in  §  273.14(b)(4)), 
then  benefits  should  be  prorated.  "This 
suggestion  was  not  adopted;  the 
language  in  the  interim  rules  follows 
closely  the  language  in  the  legislation 
and  consequently,  has  been  retained  in 
the  final  rules. 

One  commenter  suggested  that  if  the 
Department  intends  that  benefits  be 
prorated  from  the  day  an  application  is 
filed,  regardless  of  the  lack  of 
opportunity  to  file  on  the  first  calendar 
day  because  the  certification  office  is 
not  open,  this  intent  should  be  clarified. 
A  household's  intent  to  file  on  the  first 
of  a  month,  or  any  other  non-working 
day  had  the  opportunity  existed  would 
be  difficult  if  not  impossible  for  the 
State  agency  to  determine.  The  final 
rules  have  not  changed — proration  will 
continue  to  be  based  on  the  day  of  the 
month  the  household  actually  applies  for 
benefits. 

Written  Notice 

One  comment  was  received  on  the 
section  of  the  interim  rules  which 
specifies  that  the  written  notice  given  to 
the  household  at  certification  advise  the 
household  that  if  verification  results  in 
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changes  in  the  household's  eli^bility  or 
level  of  benefits,  the  State  agency  shall 
act  on  these  changes  without  a  specific 
advanoe  notice  of  adverse  action.  This 
commenter  believes  that  households 
who  apply  after  15th  day  of  the  month, 
receive  expedited  service,  and  have 
veriHcation  postponed,  are  being  denied 
due  process  of  law  by  not  having 
received  a  written  notice  of  reduction  or 
termination  (based  on  the  new 
verification  received)  specifically 
explairang  the  agency's  action.  "Hiey 
believe  that  households  may  not  realize 
they  have  fair  hearing  rights  unless  they 
receive  a  written  notice  of  reduction  or 
termination.  They  also  believe  that  there 
will  be  potential  for  the  agency  to  have 
acted  in  error  but  there  will  be  no  means 
for  the  household  to  detect  the  error 
without  a  written  notice. 

The  Department  believes  that  the 
notice  required  to  be  given  to  the 
household  at  the  time  the  househcdd  is 
certified  for  longer  than  one  month 
notifies  the  household  of  what  will 
happen  if  they  do  not  provide  required 
verfication,  and  if  the  verification 
provided  results  in  a  reduction  or  a 
termination  of  ben^ts.  Moreover, 
households  are  advised,  on  the 
application  form,  of  their  right  to  a  fair 
hearing  if  they  disagree  with  an  agency 
action  and  the  Department  believes  that 
this  is  adequate  notice.  As  a  result,  final 
rules  have  not  been  changed  in  this 
area. 

Miscellaneous  Comments 

The  Department  received  a  comment 
relative  to  proration  of  the  $10  minimum 
allotment  for  one  and  two  person 
households.  This  conunenter  believee 
that  without  an  amendment  to  section 
8(a)  ofthe  Food  Stamp  Act  the 
Department  lacks  the  authority  to 
prorate  this  minimum  benefit  in  the 
month  of  ai^lication.  The  Act  specifies 
that  one  and  two  person  households 
receive  a  minimum  allotment  of  $10  per 
month.  Since  the  $10  is  a  nxnithly 
amount  the  Department  sees  no  bar  to 
prorating  that  amount  when  an 
application  is  made  after  the  first  of  the 
month.  Moreover.  Congress  did  not 
exempt  one  and  two  person  households 
from  the  proration  proArision  and 
consequently  the  proration  of  initial 
month's  benefits  policy  should  be 
appUed  to  all  households  without 
exception.  The  Department  has  not 
modified  the  final  rales  in  this  area. 

Another  commenter  reconunended 
that  the  formula  for  prorating  benefits 
be  amended  to  provide  that  actual  full 
month's  benefits  of  $1,  $3  and  $5  be 
subjected  to  prorating  rather  than 
inserting  the  rounded  amount  used  for 
issuance  pmposas  into  the  formula.  This 


would  avoid  a  double  rounding.  The 
Department  agreed  and  added  language 
to  the  final  rules  to  ensure  that  the 
amoimt  used  in  the  fiiU  month's  benefits 
part  of  the  formula  does  not  reflect  a 
roimded  amount 

Finally,  paragraph  (b)  of  S  274.2  was 
relettered  as  paragraph  (i)  by  a 
subsequent  final  rule.  However, 
regulatory  references  within  the 
paragrai^  were  not  revised  to  coincide 
with  the  newly  designated  paragraph 
lettering.  Therefore,  i  274.2(i]  is  revised 
by  this  final  action  to  correct  this 
oversight 

Implemoitatiaa 

State  agencies  shall  implement  the 
provisions  of  this  rule  upon  publication. 
The  Department  of  Agriculture  has  also 
determined,  in  accordance  with  5  U.S.C 
553(d)(3),  that  good  cause  exists  for 
making  this  rule  effective  earlier  than 
thirty  days  after  publication.  The 
seasonal  movement  of  migrant  workers 
is  about  to  begin.  The  rule  allows  the 
participation  in  the  program  of  certain 
migrant  households  in  the  month 
following  the  month  of  application  even 
if  they  are  unable  to  obtain  verification 
from  out-of-State  sources  prior  to  the 
beginning  of  that  month. 

Note.— The  foDowtag  paragraphs  in  7  CFR 
which  had  been  amended  or  revised  in 

accordance  with  the  September  4  interim 
rules  have  not  changed  front  the  interim  rules 
and  are  adopted  final  as  set  forth  in  the 
interim  rules:  7  CFR  272.8(h):  273.10  (a)(lMi), 
(a)(lMiiKA).  (aMlKiiKB).  {a)(l)(iii)(A). 
(a)(lMiii)(^  (aXlKiiiMC).  (aM3).  and  (aK4). 

These  unchanged  paragraphs  are  set 
out  below  along  with  paragraphs  that 
are  being  amended  or  revised  by  this 
final  action  for  the  convenience  of  the 
reader. 

List  of  Subjects  7  CFR    ■ 

Part  272 

Alaska.  CivO  rights.  Food  stamps. 
Grant  programs-socnal  programs. 
Reporting  and  recordkeeping 
requirements. 

Part2T3 

AdministratiTe  practiae  and 
procedures.  Aliens,  Clainis,  Food 
stamps,  Fraud,  Grant  programa-aocial 
programs.  Penalties,  Reporting  and 
recordkeeping  requiremeata.  Social 
security,  Students. 

Part  274 

Administrative  practice  and 
procedure.  Food  stamps.  Grant 
programs-social  programs.  Reporting 
and  recordkeeping  reqniraneDta. 

Therefore,  Parts  272,  273  aad  274  aie 
amended  as  foUowK 


PART  272— REQUlREilENTS  OF 
PARTiaPATINQ  STATt  AGENCICS 

1.  In  S  272.1,  a  new  paragraph  (41)  is 
added  to  paragraph  (g).  The  addition 
reads  as  follows: 

{272.1 


(g)  Implementation.  •  •  • 

(41)  State  agencies  shall  implement 
the  provisions  of  Amendment  No.  215 
up<m  publication. 

•        •        •        «        • 

2.  In  S  272.8,  paragraph  (h)  ia  revised 
to  read  as  follows: 


§272.8    Proceduraa for 

tin 


(h)  Determining  household  eligibility 
and  benefit  level.  If  a  bonsehcrid  in  a 
rural  area  that  is  serviced  by  a  fee  agent 
first  submits  its  application  to  the  fee 
agent  the  household  shall,  if  determined 
eligible,  receive  benefits  retroactive  to 
the  date  the  application  is  received  by 
the  fee  agent  If  a  household  in  a  rnral 
area  that  is  serviced  by  a  fee  agent 
submits  its  signed  application  directly  to 
a  State  agency  office,  die  household 
shall  if  determined  eligible,  receive 
benefits  retrospective  to  the  date  the 
application  is  received  by  the  State 
agency. 


PART  279-CERTIRCAT10N  OF 
EUGIBLE  HOUSEHOLDS 

3.  In  i  273^  paragrai^  (iN4X^  i 
revised  to  read  as  folknra: 


1273.2    AppacaHon 


[i]  Expedited  Service.  *  *  * 
(4)  ^fecial  procedures  for  expediting 
service.  •  •  • 

(iii)  Houadioids  that  are  certified  on 
an  expedited  basis  and  have  provided 
all  necessary  verification  required  in 
paragraph  [t]  of  this  section  |xior  to 
certification  shall  be  aasigned  normal 
certification  periods.  If  verification  was 
postponed,  the  State  agency  may  certify 
these  households  for  the  numth  ot 
application  (the  month  of  applicatiaa 
and  the  subaequent  month  for  tfaoae 
households  ap|dying  after  the  15tfa  at  At 
month)  or,  at  the  State  agency's  option, 
may  assign  normal  certification  period* 
to  those  households  whose 
drcuffistancea  would  otherwise  wanaat 
longer  certification  periods.  State 
agencies,  at  their  option,  may  request 
any  household  eligible  for  expedited 
service  which  apphes  after  the  15di  oS 
the  month  to  submit  a  second 
application  (at  the  time  of  the  initial 
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certification)  if  the  household's 
verincation  is  postponed. 

(A)  When  certified  only  for  the  month 
of  appUcation,  households  must  reapply 
and  complete  the  verification  which  waa 
postponed,  unless  they  have  been 
certified  under  normal  processing 
standards  since  the  last  expedited 
certification. 

(B)  Except  with  regard  to  migrant 
households  applying^fier  the  15th  of  a 
month,  when  a  certification  period  of 
longer  than  one  month  is  assigned,  the 
State  agency  shall  notify  the  household 
in  writing  that  no  further  benefits  will  be 
issued  until  the  postponed  verification  it 
completed.  Migrant  households  eligible 
for  expedited  service  and  applying  after 
the  15th  of  a  month  and  which  are 
assigned  certification  periods  of  longer 
than  one  month,  shall  be  notified  in 
writing  that  they  shall  provide 
postponed  verification  from  sources 
within  the  State  before  a  second 
month's  benefits  are  issued  and  shall 
provide  all  verification  from  out-of-State 
sources  before  being  issued  benefits  for 
the  third  month.  The  notice  shall  also 
advise  the  household  that  if  verification 
results  in  changes  in  the  household's 
eligibility  or  level  of  benefits,  the  State 
agency  shall  act  on  those  changes 
without  advance  notice  of  adverse 
action.  Migrants  shall  be  entitled  to 
postpone  out-of-State  verification  only 
once  each  season.  If  a  migrant 
household  requesting  expedited  service 
has  already  received  this  exception 
during  the  ciurent  season,  the  State 
agency  shall  grant  a  postponement  of 
out-of-State  verification  only  for  the 
Initial  month's  issuance  and  not  for  the 
second  month's  issuance.  When 
households  which  applied  for  benefits 
after  the  15th  of  the  month  provide  the 
required  postponed  verification,  the 
State  agency  shall  issue  the  second 
month's  benefits  within  five  working 
days  from  receipt  of  the  verification  or 
the  first  of  the  second  month,  whichever 
is  later.  It  the  State  agency  chooses  to 
exercise  the  option  to  require  a  second 
application  in  accordance  with 

I  273.2(i](4](iii).  it  shall  issue  the  second 
month's  benefits  within  five  working 
days  from  receipt  of  the  necessary 
verification.  Except  for  migrant 
households  needing  out-of-State 
verification,  when  the  postponed 
verification  is  not  completed  within  30 
days  of  the  date  of  application,  the  State 
agency  shall  terminate  the  household's 

Earticipation  and  shall  issue  no  further 
enefits. 
•        •        •        *        • 

4.  In  {  273.10,  paragraphs  (a)(1),  (a)(2). 
(a)(3)  and  (a)(4)  are  revised  to  read  as 
follows: 

1 273.10    Datannining  houaetiold  aBgiMMy 
and  benefit  l«v«to. 
(a)  Month  of  application. 


(1)  Determination  of  eligibility  and 
benefit  levels,  (i)  A  household's 
eligibility  shall  be  determined  for  the 
month  of  application  by  considering  the 
household's  circumstances  for  the  entire 
month  of  appUcation.  Most  households 
will  have  the  eligibility  determination 
based  on  circtmutances  for  the  entire 
calendar  month  in  which  the  household 
filed  its  application.  However,  State 
agencies  may,  with  the  prior  approval  of 
FNS,  use  a  fiscal  month  if  the  State 
agency  determines  that  it  is  more 
efficient  and  satisfies  FNS  that  the 
accounting  procedures  fully  comply  with 
certification  and  issuance  requirements 
contained  in  these  regulations.  A  State 
agency  may  elect  to  use  either  a 
standard  fiscal  month  for  all 
households,  such  as  from  the  15th  of  one 
calendar  month  to  the  15th  of  the  next 
calendar  month,  or  a  fiscal  month  that 
will  vary  for  each  household  depending 
on  the  date  an  individual  files  an 
application  for  the  Program. 

(ii)  A  household's  benefit  level  for  the 
initial  month  of  certification  shall  be 
based  on  the  day  of  the  month  it  applies 
for  benefits.  A  household  shall  receive 
benefits  prorated  fit)m  the  day  of 
application  to  the  end  of  the  month.  As 
used  in  this  subsection,  the  term  initial 
month  means  either  the  first  month  for 
which  an  allotment  is  issued  to  a 
household  or  the  first  month  for  which 


an  allotment  is  issued  to  a  household 
following  any  period  of  more  than  a 
month  during  which  the  household  was 
not  certified  for  participation  in  the 
Food  Stamp  Program.  Recertification 
shall  be  processed  in  accordance  with 
S  273.10(a)(2).  The  State  agency  shall 
prorate  a  household's  benefits  according 
to  one  of  the  two  following  options: 

(A)  The  State  agency  shall  use  a 
standiird  30-day  calendar  or  fiscal 
month.  A  household  applying  on  the  31st 
of  a  month  will  be  treated  as  though  it 
appUed  on  the  30th  of  the  month. 

(B)  The  State  agency  shall  prorate 
benefits  over  the  exact  length  of  a 
particular  calendar  or  fiscal  month. 

(iii)  To  determine  the  amount  of  the 
prorated  allotment  the  State  agency 
shall  use  either  the  appropriate  Food 
Stamp  Allotment  Proration  Table 
provided  by  FNS  or  whichever  of  the 
following  formulae  is  appropriate.  When 
using  either  formula,  the  State  agency 
shall  use,  for  the  full  month's  benefits, 
the  actual  amount  of  $1,  $3  or  $5  benefits 
instead  of  the  rounded  amount  of  $2,  $4 
and  $6: 

(A)  For  State  agencies  which  use  a 
standard  30-day  calendar  or  fiscal 
month  the  formula  is  as  follows,  keeping 
in  mind  that  the  date  of  application  for 
someone  applying  on  the  31st  of  a  month 
is  the  80th: 


foil  month's  beoeflU  x   ("-date  of  appUcation)  ^  ^^^^^^ 


(B)  For  State  agencies  which  use  the 
exact  number  of  days  in  a  month,  the 


formula  is: 


fun  month's  benefits  X 


(number  of  days  in  month  +  1  —  date  of  applicatioa) 
number  of  days  in  month 


allotment 


(C)  After  using  the  appropriate 
formula  to  determine  the  allotment,  the 
State  agency  shall  round  the  product 
down  if  it  ends  in  1  through  49  cents  and 
up  if  it  ends  in  50  through  90  cents.  If  the 
computation  results  in  an  allotment  of 
$1,  $3,  or  $5.  the  allotment  shall  be 
rounded  up  to  $2,  $4,  or  $8.  respectively. 

(iv)  Those  households  which  are 
entitled  to  expedited  service  as  defined 
in  S  273.2{i)(l),  and  which  apply  for 
benefits  ailer  the  15th  of  the  month, 
shaU  be  assigned  certification  periods  in 
accordance  with  {  273.2(i)(4)(iii). 
However,  the  benefits  for  the  month 
following  the  month  of  application  shall 
not  be  issued  until  all  necessary 
verification  not  already  provided  has 
been  provided  to  the  State  agency. 
Migrant  households  eligible  for 
expedited  service  smd  applying  after  the 
15th  of  a  month  shall  be  certified  in 
accordance  with  fi  273.2(i)(4)(iii)(B).  The 
State  agency  shall  issue  the  second 
month's  benefits  in  accordance  with 
S  273.2(i)(4)(iii)(B). 

(2)  Application  for  recertification. 


Eligibility  and  the  level  of  benefits  for 
recertifications  shall  be  determined 
based  on  circxmistances  anticipated  for 
the  certification  period  starting  the 
month  following  the  expiration  of  the 
current  certification  period.  If  an 
application  for  recertification  is  received 
later  than  one  month  from  the  date  the 
household's  certification  period  has 
expired,  then  that  application  shall  be 
considered  an  initiaJ  appUcation  and 
benefits  for  that  month  prorated  in 
accordance  with  paragraph  (a)(l)(U)of 
this  section. 

(3)  Anticipated  changea.  Because  of 
anticipated  changes,  a  household  may 
be  eligible  for  the  month  of  appUcation. 
but  ineligible  in  the  subsequent  month. 
The  household  shall  be  entided  to 
benefits  for  the  month  of  application 
even  if  the  processing  of  its  appUcation 
results  in  the  benefits  being  issued  in  the 
subsequent  month.  Similarly,  a 
household  may  be  ineligible  for  the 
month  of  application,  but  eligible  in  the 
subsequent  month  due  to  anticipated 
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changes  in  circumstances.  Even  though 
denied  for  the  month  of  application,  the 
household  does  not  have  to  reapply  in 
the  subsequent  month.  The  same 
application  shall  be  used  for  the  denial 
for  the  month  of  application  and  the 
determination  of  eligibility  for 
subsequent  months,  within  the 
timeliness  standards  in  S  273.2. 

(4)  Changes  in  allotment  levels.  As  a 
result  of  anticipating  changes,  the 
household's  allotment  for  the  month  of 
apphcation  may  differ  &om  its  allotment 
in  subsequent  months.  TTie  State  agency 
shall  establish  a  certification  period  for 
the  longest  possible  period  over  which 
changes  in  the  household's 
circumstances  can  be  reasonably 
anticipated.  The  household's  allotment 
shall  vary  month  to  month  within  the 
certification  period  to  reflect  changes 
anticipated  at  the  time  of  certification, 
unless  the  household  elects  the 
averaging  techniques  in  paragraphs 
(c)(3)  and  (d)(3)  of  this  section. 


PART  274— ISSUANCE  AND  USE  OF 
FOOD  COUPONS 

5.  In  §  274.2,  paragraph  (i)  is  revised 
as  follows: 

§  274^    lf«uanc«  systems. 


(i)  Issuance  of  coupons  to  households. 
The  State  agency  shall  issue  coupon 
books  in  accordance  with  a  table  for 
coupon  book  issuance  provided  by  FNS, 
except  as  provided  in  paragraphs  (i)(l), 
(i)(2),  and  (i)(3)  of  this  secUon.  The  table 
provides  participants  with  an  efficient 
and  economical  distribution  of  the 
available  coupons  and  coupon  book 
types  and  assists  FNS  in  maintaining 
proper  inventory  levels.  The  State 
agency  shall  issue  the  coupon  books  in 
consecutive  serial  number  order 
whenever  possible,  starting  with  the 
lowest  serial  number  in  each  coupon 
book  denomination.  The  household 
member  whose  name  appears  on  the  ID 
card  shall  sign  the  coupon  books. 

(1)  The  State  agency  may  deviate  fi-om 
the  table  if  the  specified  coupon  books 
are  unavailable. 

(2)  Exceptions  from  the  table  are 
authorized  for  blind  and  visually 
handicapped  participants  who  request 
that  all  coupons  be  of  one  denomination. 

(3)  If  a  household  is  eligible  for  an 
allotment  of  $1,  $3,  or  $5,  the  State 
agency  shall  adjust  those  allotments  to 
$2,  $4,  and  $6,  respectively. 

(91  Stat.  958  (7  U.S.C.  2011-2027)) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.551,  Food  Stamps) 


Dated:  May  la  1982. 
Mary  fanatt. 

Assistant  Secretary. 

IFK  Doc  82-13157  Filed  S-13-82;  8:45  am) 
BHJJNG  CODE  34ie-e3-M 

Agricultural  Mariceting  Service 

7CFRPart910 
[Lemon  Reg.  359] 

Lemons  Grown  in  CaRf  omia  and 
Arizona;  Umitation  of  HandHng 

agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  rule. 

summary:  This  regulation  establishes 
the  quantity  of  fresh  California-Arizona 
lemons  that  may  be  shipped  to  market 
during  the  period  May  16-22, 1982.  Such 
action  is  needed  to  provide  for  orderly 
marketing  of  fresh  lemons  for  this  period 
due  to  the  marketing  situation 
con6t)nting  the  lemon  industry. 
EFFECTIVE  DATE:  The  regulation 
becomes  effective  May  16, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
William  J.  Doyle,  Acting  Chief,  Fruit 
Branch,  F&V,  AMS,  USDA,  Washington, 
B.C.  20250,  telephone  202-447-«975. 
SUPPLEMENTARY  INFORMATION:  This  rule 

has  been  reviewed  under  Secretary's 
Memorandimi  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"non-major"  rule.  This  regulation  is 
issued  under  the  marketing  agreement, 
as  amended,  and  Order  No.  910,  as 
amended  (7  CFR  Part  910),  regulating  the 
handling  of  lemons  grown  in  California 
and  Arizona.  The  agreement  and  order 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  The  action 
is  based  upon  the  recommendations  and 
information  submitted  by  the  Lemon 
Administrative  Committee  and  upon 
other  available  information.  It  is  hereby 
found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  for  1981-82.  The 
marketing  policy  was  recommended  by 
the  committee  following  discussion  at  a 
public  meeting  on  July  7, 1981.  The 
conunittee  met  again  publicly  on  May 
11, 1982,  at  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  week.  Tlie  committee 
reports  the  demand  for  lemons  is  very 
active.     / 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 


interest  to  give  preliminary  notice, 
engage  in  public  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  pubUcation  in  the  Federal  Register 
(5  U.S.C  553),  because  of  insufficient 
time  between  the  date  when  infcHinatioD 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  purposes  of  the  act  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

list  of  Subjects  in  7  CFK  Part  9» 

Marketing  agreements  cmd  orders, 
California,  Arizona,  Lemons. 

PART  910-I.EMONS  GROWN  M 
CAUFORMA  AND  ARIZONA 

Section  910.659  is  added  as  foDows: 

§910.659   Lemon  reguMkMi  351. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  May  16, 1982, 
through  May  22, 1982,  is  established  at 
aoaOOO  cartons. 

(Sees.  1-19, 48  Stat.  31,  as  amended;  7  \JS.C 
eOl-674) 

Dated:  May  13, 1982. 

D.  S.  Kuiyloski. 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 


|FRnoc.82    I33«2  Filed  5-13-82: 11:291 
■LUNG  CODE  341«-aa-« 
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7  CFR  Part  1011 

[Mft  Order  Na  11;  Ooelwt  Na  AO-281- 
A22] 

Milk  in  the  Tennessee  Valey  Marlieting 
Area;  Order  Amendhtg  Order 

Correction 

In  FR  Doc.  82-12536  appearing  on 
page  19667  in  the  issue  of  Friday,  May  7, 
1982,  make  the  foUowing  corrections. 

1.  On  page  1967a  paragraph  (e)(6)  of 
§  1011.13,  seventh  line,  the  word  "and" 
should  be  omitted. 

2.  On  page  19670,  second  column,  the 
third  line  of  paragraph  "8." 
inadvertently  omitted  the  "(b)."  As 
corrected  that  line  should  read: 

'Is  changed  to  "1011.9  (a),  (b),  (c),  and 

(d)".". 

MLUNOCOOC  was-ovM 
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Commodity  Credit  Corporation 

7  CFR  Part  1421 

CCC  Grain  Price  Support  Regulations 
Governing  ttie  lu>an  and  Purchase 
Program  for  1982  and  Subsequent 
Crops  Bariey 

agency:  Commodity  Credit  Corporation. 
action:  Final  rule. 

summary:  The  purpose  of  this  rule  is  to 
revise  the  regulations  governing  the  loan 
and  purchase  program  for  19^2  and 
subsequent  crops  of  barley  (1)  to  remove 
all  references  to  normal  crop  acreage 
and  set-aside  requirements  currently 
appearing  at  §  1421.51  (normal  crop 
acreage  and  set-aside  requirements  are 
no  longer  effective):  (2)  to  incorporate 
availability  and  maturity  dates;  and  (3) 
to  remove  all  references  to  the  annual 
crop  supplements  that  are  no  longer 
■  being  codified. 
DATE:  This  final  rule  shall  become 
effective  May  14, 1962. 
ADDRESS:  Director,  Cotton,  Grain,  and 
Rice  Price  Support  Division,  ASCS,  U.S 
Department  of  Agriculture,  P.O.  Box 
2415,  Washington,  D.C.  20013. 
FOR  FURTHER  MFORMATION  CONTACT: 
H.  E.  Maynard,  Cotton,  Grain,  and  Rice 
Price  Support  Division,  ASCS,  U.S. 
Department  of  Agriculture,  P.O.  Box 
2415.  Washington,  D.C.  20O13,  (202)  447- 
6480. 

SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  established  in 
accordance  with  provisions  of 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291  and  has  been 
classified  "not  major."  It  has  been 
determined  that  the  provisions  of  this 
final  rule  will  not  result  in:  (1)  An  annual 
effect  on  the  economy  of  $100  million  or 
more:  (2)  major  increases  in  costs  or 
prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  U.S.-based  enterprises 
to  compete  with  foreign-based 
enterprises  in  domestic  or  export 
markets. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  since  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  pubhsh  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  final  rule. 

The  title  and  number  of  the  Federal 
Assistance  Program  to  which  this  rule 
applies  are:  Commodity  Loans  and 


Purchases,  Number  10.051  as  filed  in  the 
Catalog  of  Federal  Domestic  Assistance. 
This  action  will  not  have  a  significant 
impact  specifically  on  area  and 
community  development.  Therefore, 
review  as  established  by  OMB  Circular 
A-95  was  not  used  to  assure  that  units 
of  local  government  are  informed  of  this 
action. 

The  purpose  of  this  rule  Is  to  revise 
the  regulations  governing  the  loan  and 
purchase  program  for  1982  and 
subsequent  crops  of  barley  to  include 
eligibility  requirements,  availability 
dates,  and  maturity  dates  for  making 
loans  and  purchases  and  to  remove 
references  to  the  annual  crop 
supplements  for  barley  that  are  no 
longer  being  codified. 

A  separate  Regulatory  Impact 
Analysis  was  not  prepared.  The  effects 
of  this  final  rule  are  primarily 
administrative.  Significant  impacts  to 
the  private  sector  would  be  the  result  of 
annual  program  determinations,  lliere 
will  be  modest  savings  to  the 
Government,  as  the  result  of 
decodification.  Review  of  7  CFR  1421.50 
through  1421.59  indicates  no  further 
changes  are  necessary  at  this  time. 

Since  comphance  with  normal  crop 
acreage  limitationB  is  no  longer 
necessary  for  price  support  loan 
eligibility,  references  to  that  requirement 
have  been  deleted.  The  loan  availability 
dates  and  maturity  dates  which  have 
previously  been  published  in  the  Federal 
Register  as  an  aimual  crop  supplement 
are  no  longer  being  codified.  Therefore, 
this  continuing  regulation  is  being 
revised  to  set  forth  these  dates. 

The  availability  date  establishes  the 
period  during  which  the  producer  may 
request  a  price  support  loan  or  sign  a 
purchase  agreement  The  maturity  date 
defines  the  length  of  the  price  support 
loan  and  establishes  the  final  date  that 
loans  on  the  conmiodity  mature  for  that 
crop  year.  Since  this  final  rule  makes  no 
substantive  changes  in  the  regulationa 
but  merely  deletes  certain  obsolete 
references  and  generally  incorporates 
and  repubhshes  certain  existiiig 
provisions  into  a  single  continuing 
regulation,  it  has  been  determined  that 
no  further  public  rulemaking  is  required. 
Accordingly,  this  rule  shall  become 
effective  upon  date  of  filing  with  the 
Director.  Office  of  the  Federal  Register. 

List  of  Subjects  in  7  CFR  Part  1421 

Grains,  Loan  programs — agriculture, 
Oilseeds,  Peanuts,  Price  support 
programs,  Soybeans,  Surety  bonds. 
Tobacco,  Warehouses. 

Accordingly,  the  general  regulations 
governing  price  support  for  1978  and 
subsequent  crops  of  barley  as  set  forth 
at  7  CFR  1421.50  through  1421.59  and  the 


title  of  the  subpart  are  revised  as  stated 
herein  for  the  1982  and  subsequent  crops 
of  barley.  The  material  previously 
appearing  in  this  subpart  remains  in  full 
force  and  effect  as  to  the  crops  to  which 
it  was  applicable. 

PART  1421-<SRANTS  AND  SIMILARLY 
HANDLED  COMMODITIES 

Final  Rule 

Title  7  of  the  CFR  is  amended  by 
revising  §S  1421.50  through  1421.59: 

Subpart— (.oan  and  PurdMM*  Program  for 
1982  and  Subaequent  Crops  Barley 

Sac 

1421.50 

1421.51 

1421.52 

1421.53 

1421.54 

1421.55 

1421.56 

1421.57 

1421.58 

1421.59 


Purpose. 
Eligible  barley. 
Detennination  of  quality. 
Determination  of  quantity. 
Wareliouse  receipts. 
Fees  and  charges. 
Wareliouse  charges. 
Availability. 
Maturity  of  loans. 
Support  rates. 

Authority:  Sees.  4  and  5,  62  Stat.  1070,  as 
amended  (15  U.S.C.  714  b  and  c);  sees.  105  B. 
401.  95  Stat  1227,  63  Stat  1051,  as  amended  (7 
U.S.C.  1444d.  1421). 

§1421.50    Purpoa*. 

This  subpart  contains  program 
provisions  which,  together  with  (a)  the 
General  Regulations  Governing  Price 
Support  for  the  1978  and  Subsequent 
Crops,  (b)  the  Cooperative  Marketing 
Associations  eligibility  requirements  for 
price  support  as  set  forth  in  Part  1425  of 
this  title  and  (c)  any  amendments  or 
revisions  of  such  regulations,  set  forth 
the  requirements  with  respect  to  price 
support  for  the  1982  and  subsequent 
crops  of  barley. 

§1421.51    BlgiMebartey. 

(a)  General.  (1)  In  order  to  be  eligible 
for  a  price  support  loan  or  purchase 
agreement  the  baiiey  must  be 
merchantable  for  food,  feed,  or  for  other 
uses,  as  determined  by  the  Commodity 
Credit  Corporation  (CCC),  and  must  not 
contain  mercurial  compounds,  toxin- 
producing  molds,  or  other  substances 
poisonous  to  humans  or  animals. 

(2)  The  barley  must  have  been 
produced  by  a  producer  who  has 
complied  with  the  program  eligibility 
requirements  prescribed  in  Parts  713, 
718,  730,  and  791  of  this  title  and  any 
amendments  thereto. 

(b)  Warehouse-stored  loan  grade 
requirements.  In  order  to  be  eligible  for 
a  warehouse-stored  loan,  the  barley 
must  also  meet  the  following 
requirements: 

(1)  The  barley  must  grade  No.  5  or 
better,  except  that  (i)  The  barley  may 
grade  "Sample"  on  the  factor  of  test 
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weight  or  total  damage  (except  heat 
damage}  and  (ii)  the  barley  may  have 
the  following  special  grade  designations: 
"Garlicky"  and.  in  the  State  of  Alaska 
only,  'Tough." 

(2)  The  barley  must  not  grade 
"Blighted."  "Bleached,"  "Ergoty." 
"Smutty,"  or.  if  Western  Barley, 
"Stained." 

(3)  The  barley  must  not  grade 
"Weevily"  or  have  moisture  over  14.5 
percent  unless  the  warehouse  receipt 
representing  the  barley  is  accompanied 
by  a  supplemental  certificate  which 
provides  that  the  warehouseman  shall 
deliver  barley  which  is  not  "Weevily," 
does  not  contain  in  excess  of  14.5 
percent  moisture,  and  is  otherwise  of  an 
eligible  grade  and  quality.  The  grade, 
quality,  and  quantity  shown  on  the 
supplemental  certificate  shall  be  as 
provided  in  §  1421.54(c) 

§  1421.52    Determination  and  quality. 

The  class,  grade,  grading  factors,  and 
all  other  quality  factors  shall  be  based 
on  the  Official  Grain  Standards  of  the 
United  States  for  Barley,  whether  or  not 
such  determinations  are  made  on  the 
basis  of  an  official  inspection.  The  cost 
of  official  grade  determinations  when 
made  shall  not  be  for  the  account  of 
CCC. 

§1421.53    Detennlnation  of  quantity. 

When  the  quantity  is  determined  by 
weight,  a  bushel  shall  be  48  pounds  of 
barley  free  of  dockage. 

(a)  In  warehouse.  The  quantity  of 
barley  on  which  a  warehouse-stored 
loan  shall  be  made  and  the  quantity 
delivered  to  or  acquired  by  CCC  in  an 
approved  warehouse  shall  be  the  net 
weight  specified  on  the  warehouse 
receipt  or  on  the  supplemental 
certificate,  if  applicable.  If  the  barley 
has  been  dried  or  blended  to  reduce  the 
moisture  content,  the  quantity  specified 
on  the  warehouse  receipt  or  the 
supplemental  certificate,  if  applicable, 
shall  represent  the  quantity  after  drying 
or  blending,  and  such  quantity  shall 
reflect  a  minimum  shrink  in  the 
receiving  weight  excluding  dockage  of 
1.2  times  the  percentage  difference 
between  the  moisture  content  of  the 
barley,  when  received,  and  14.5  percent. 

(b)  On  farm.  The  quantity  of  barley 
eligible  to  be  placed  under  a  farm-stored 
loan  shall  be  determined  in  accordance 
with  §  1421.17.  The  quantity  acquired  by 
CCC  from  farm  storage  under  a  loan  or 
purchase  agreement  shall  be  determined 
by  weight  of  the  barley  at  the  time  of 
delivery  to  CCC. 

$1421.54    WarehouM  receipts. 

Warehouse  receipts  tendered  to  CCC  " 
in  connection  with  a  price  support  loan 


or  purchase  agreement  must  meet  the 
requirements  of  this  section. 

(a)  Separate  receipt  A  separate 
warehouse  receipt  must  be  submitted  for 
each  grade  and  class  of  barley. 

(b)  Entries.  Each  warehouse  receipt, 
or  the  warehouseman's  supplemental 
certificate  (in  dupUcate)  properly 
identified  with  the  warehouse  receipt 
must  show:  (1)  Gross  weight  and  net 
bushels,  (2]  class,  (3)  grade  (including 
special  grades),  (4)  test  weight,  (6) 
moisture  content  if  above  14.5  percent 
(6)  dockage,  (7)  any  other  grading 
factor(s)  when  such  factor(8)  and  not 
test  weight  determine  the  grade,  (8) 
whether  the  barley  arrived  by  rail,  truck, 
or  barge,  (9)  the  date  the  barley  was 
received  or  deposited  in  the  warehouse, 
and  (10)  the  storage  start  date. 

(c)  Where  warehouse  receipt  shows 
"Weevily, "  excess  moisture,  or  both.  If  a 
warehouse  receipt  tendered  as  security 
for  a  loan  indicates  that  the  barley 
grades  "Weevily"  or  contains  over  14.5 
percent  moisture,  or  both,  the 
warehouse  receipt  must  be  accompanied 
by  a  supplemental  certificate  as 
provided  in  S  1421.51(b)(3)  in  owjer  for 
the  barley  to  be  eligible  for  price 
support.  The  grade,  grading  factors,  and 
quantity  to  be  delivered  must  be  shown 
on  the  supplemental  certificate  as 
follows: 

(1)  When  the  warehouse  receipt 
shows  "Weevily"  and  the  barley  has 
been  conditioned  to  correct  the 
"Weevily"  condition,  the  supplemental 
certificate  must  show  the  same  grade 
without  the  "Weevily"  designation  and 
the  same  grading  factors  and  quantity  as 
shown  on  the  warehouse  receipt. 

(2)  When  the  warehouse  receipt 
shows  a  moisture  content  of  over  14.5 
percent  and  the  barley  has  been  dried  or 
blended,  the  supplemental  certificate 
must  show  the  grade,  grading  factors, 
and  quantity  after  drying  or  blending  the 
barley  to  a  moistiu^  of  not  over  14.6 
percent  which  shall  reflect  a  drying  or 
blending  shrink  as  specified  in 

S  1421.53(a).  The  supplemental 
certificate  must  state  that  no  lien  for 
processing  will  be  claimed  by  the 
warehouseman  from  CCC  or  any 
subsequent  holder  of  the  warehouse 
receipt.  In  the  case  of  conditions 
specified  in  paragraphs  (c)  (1)  and  (2)  of 
this  section,  the  grade,  grading  factors, 
and  the  quantity  shown  on  the 
supplemental  certificate  shall  supersede 
the  entries  for  such  items  on  the 
warehouse  receipt. 

(d)  Liens.  Warehouse  receipts  and  the 
barley  represented  thereby  stored  in  an 
approved  warehouse  operating  under 
the  Uniform  Grain  Storage  Agreement 
(hereinafter  called  "UGSA")  may  be 
subject  to  hens  for  warehouse  charges 


only  to  the  extent  indicated  in  {  1421.56. 
However,  in  no  event  shall  a 
warehouseman  be  entitled  to  satisfy  the 
lien  by  sale  of  the  barley  when  CCC  is 
holder  of  the  warehouse  receipt. 

(e)  Freight  certificate  requirements. 
Warehouse  receipts  representing  barley 
which  has  been  shipped  by  rail  or  by 
barge  utilizing  combination  barge-rail 
freight  rates  which  are  published  and  on 
file  with  the  Interstate  Commerce 
Commission  (ICC),  from  a  country 
shipping  point  to  a  normal  trade  channel 
market  or  to  a  storage  point-and  stored 
intransit  to  a  normal  trade  channel 
market,  must  be  accompanied  by 
supplemental  certificates.  These 
certificates  must  be  representative  as  to 
origin  and  date  of  movement  of  the 
barley  and  must  reflect  the  rate  of 
freight  paid  Into  the  storage  point  and 
the  amount  of  penalty,  if  any,  for  out-of- 
line  haul.  The  form  of  the  certificates 
will  be  prescribed  by  the  Agricultural 
Stabilization  and  Conservation  Service 
Kansas  City  Commodity  Office  (ASCS- 
KCCO)  and  shall  be  signed  by  the 
warehouseman. 

$1421.55    Fees  and  cluvve*. 

The  producer  shall  pay  a  loan  service 
fee  and  delivery  charge  as  specified  in 
$  1421.11. 

$1421.56    Warehouse  Charges. 

(a)  The  ASCS-KCCO  approved  list  of 
handling  and  storage  rates  will  provide 
the  rates  to  be  deducted  from  the 
amount  of  the  loan  or  purchase  price  in 
the  case  of  barley  stored  in  an  approved 
warehouse  operated  under  the  UGSA. 
Such  deduction  shall  be  based  on 
entries  shown  on  the  warehouse 
receipts.  No  storage  deductions  shall  be 
made  if  written  evidence  is  submitted 
with  the  warehouse  receipts  that  (1) 
storage  charges  through  the  loan 
maturity  date  have  been  prepaid,  or  (2) 
the  producer  has  arranged  with  the 
warehouseman  for  the  payment  of 
storage  charges  through  loan  maturity 
and  the  warehouseman  enters  an 
endorsement  in  substantially  the 
following  form  on  the  warehouse 
receipt:  "Warehouse  storage  charges 
accrued  or  to  accrue  prior  to  the 
acquisition  by  CCC  of  the  bariey 
represented  by  this  warehouse  receipt 
have  been  paid  or  otherwise  provided 
for  through  the  applicable  maturity  date 
and  a  lien  for  such  charges  will  not  be 
asserted  by  the  warehouseman  against 
CCC  or  against  any  subsequent  holder 
of  the  warehouse  receipt." 

(b)  The  beginning  date  to  be  used  for 
computing  the  storage  deduction  on 
barley  stored  in  warehouses  operating 
under  the  UGSA  shall  be  the  later  of  the 
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following:  (1)  The  date  the  barley  was 
received  or  deposited  in  the  warehouse, 
(2)  the  date  storage  charges  start,  or  (3) 
the  day  following  the  date  through 
which  storage  charges  have  been  paid. 

91421.57  AvaNabMty. 

(a)  Loans.  If  a  producer  desires  to 
participate  in  the  price  support  loan 
program,  such  producer  must  request  a 
loan  on  or  before  March  31  of  the  year 
following  the  year  the  crop  is  normally 
harvested. 

(b)  Purchases.  If  a  producer  desires  to 
enter  into  a  purchase  agreement  with 
CCC  by  offering  eligible  barley  which  is 
not  imder  loan,  such  producer  must 
execute  and  deHver  to  the  county  ASCS 
office  on  or  before  March  31  of  the  year 
following  the  year  the  crop  is  normally 
harvested  a  Purchase  Agreement  (Form 
CCC-614)  indicating  the  approximate 
quantity  of  barley  the  producer  will  sell 
to  CCC. 

91421.58  Maturity  of  loans  and  •xpiration 
of  purctiaa*  agrtemanta. 

(a)  Loans.  Loans  mature  on  demand 
but  not  later  than  the  last  day  of  the 
ninth  calendar  month  following  the 
month  in  which  the  loan  was  disbursed. 

(b)  Purchase  Agreements.  Purchase 
agreements  expire  on  the  last  day  of  the 
ninth  calendar  month  following  Uie 
month  in  which  the  purchase  agreement 
is  approved. 

91421.59  Support  ratM. 

Basic  county  support  rates  for  barley 
and  the  schedule  of  discounts  will  be 
published  in  a  notice  in  the  Federal 
Register  for  the  applicable  crop  each 
year.  Farm-stored  barley  loans  will  be 
made  at  the  applicable  basic  county 
support  rate,  adjusted  only  for  the  weed 
control  discount  where  applicable.  The 
support  rate  for  warehouse-stored 
barley  loans  and  for  barley  acquired  by 
CCC  through  the  purchase  program  or 
barley  delivered  in  settlement  of  a  farm- 
stored  loan  shall  be  the  applicable  basic 
support  rate  adjusted  in  accordance 
with  the  provisions  of  this  section  and 
the  discounts  published  in  the  Federal 
Register  for  the  apphcable  crop  each 
year  on  the  basis  of  quality  factors  on 
warehouse  receipts  or  supplemental 
certiHcates  in  the  case  of  barley  stored 
in  or  delivered  to  an  approved 
warehouse  or  on  such  other  form  as 
CCC  may  prescribe  in  the  case  of  barley 
delivered  to  other  than  an  approved 
warehouse.  Settlement  of  loans  and 
purchases  shall  be  made  in  accordance 
with  the  provisions  of  9  1421.22.  If  two 
or  more  approved  warehouses  are 
located  in  the  same  or  adjoining  towns, 
villages,  or  cities  which  have  the  same 
frei^t  rate,  such  towns,  villages,  or 


cities  shall  be  deemed  to  constitute  one 
shipping  point  and  the  same  basic 
county  support  rate  shall  apply  even 
though  such  warehouses  are  not  all 
located  in  the  same  county.  Such 
support  rate  shall  be  the  highest  support 
rate  of  the  counties  involved. 

(a)  Basic  support  rates  for  farm-stored 
barley.  The  applicable  basic  support 
rate  for  farm-stored  loans  shall  be  the 
basic  county  support  rate  established 
for  the  county  in  which  the  barley  is 
stored. 

(b)  Basic  support  rates  for  warehouse- 
stored  barley  received  by  rail  or 
utilizing  combination  barge-rail  rates. 
(1)  When  shipped  by  rail  The 
applicable  basic  support  rate  for 
warehouse-stored  loans  on  barley  which 
was  received  by  rail  and  stored  in  an 
approved  warehouse  which  is  in  line  of 
normal  conunercial  channels  of  trade 
shall  be  determined  by  adding  to  the 
basic  support  rate  established  for  the 
county  from  which  the  barley  was 
shipped  the  following:  (i)  The  amount  of 
freight  charges  per  bushel  actually  paid 
in  and  (ii)  an  amount  equal  to  the  truck 
receiving  and  rail  loading-out  charges  in 
effect  for  the  shipping  warehouse.  The 
freight  rate  which  is  paid  to  bring  the 
barley  to  the  storage  point  shall  not 
exceed  the  lowest  rate  which  will  permit 
the  storage  in  transit  privilege  and 
protect  the  lowest  single  car  rate 
applying  from  origin  through  point  of 
storage  to  a  normal  trade  channel 
marlcet  that  would  be  used  in 
commercial  channels  of  trade.  If  the 
barley  is  destined  to  a  normal  trade 
channel  market  that  would  be  used  in 
commercial  channels  of  trade  but  such 
barley  is  stored  in  an  approved 
warehouse  at  a  transit  point  thus 
resulting  in  additional  costs  because  of 
out-of-line  movement,  such  additional 
costs  shall  be  deducted  from  the  support 
rates  as  otherwise  determined  in  this 
paragraph. 

(2)  When  shipped  utilizing 
combination  barge-rail  rates.  The 
applicable  basic  support  rate  for 
warehouse-stored  loans  on  barley  which 
is  stored  in  an  approved  warehouse  and 
which  was  shipped  utilizing 
combination  barge-rail  freight  rates, 
published  and  on  file  with  the  ICC,  shall 
be  determined  by  adding  to  the  basic 
support  rate  estabUshed  for  the  county 
from  which  the  barley  was  shipped  the 
following:  (i)  the  amount  of  freight 
charges  per  bushel  actually  paid  in  and 
(ii]  an  amount  equal  to  the  truck 
receiving  and  rail  loading-out  charges 
computed  in  accordance  with  the 
applicable  rates  of  the  UGSA  in  effect  at 
the  time  the  loan  is  made.  The  freight 
rate,  which  is  paid  to  ship  the  barley  to 
the  storage  point  shall  be  a  rate  which 


will  permit  the  storage  in  transit 
privilege  and  protect  the  lowest  single 
car  or  barge  freight  rate  applying  from 
origin  through  point  of  storage  to  a 
normal  trade  channel  that  would  be 
used  in  commercial  channels  of  trade.  If 
the  barley  is  destined  to  a  normal  trade 
channel  market  that  would  be  used  in 
commercial  channels  of  trade  but  such 
barley  is  stored  in  an  approved 
warehouse  at  a  transit  point  thus 
resulting  in  additional  costs  because  of 
out-of-line  movement,  such  additional 
costs  shall  be  deducted  from  the  support 
rates  as  otherwise  determined  in  this 
paragraph. 

(c)  Basic  support  rates  for  warehouse- 
stored  barley  received  by  truck  or 
nontariff  barge.  (1)  The  basic  support 
rate  for  barley  delivered  by  truck  by  the 
producer  to  a  warehouse  at  normal 
delivery  point  shall  be  the  rate  for  the 
coimty  where  the  barley  is  stored.  (2) 
The  basic  support  rate  for  barley 
delivered  by  truck  by  the  producer  to  an 
in-line  warehouse  located  20  miles  or 
more  beyond  the  normal  delivery  point 
shall  be  the  support  rate  for  the  county 
from  which  shipped  plus  the  smaller  of 
the  actual  freight  charge  or  the  following 
truck  freight  rate  from  the  farm  to  the 
storing  warehouse  minus  the  distance 
from  the  farm  to  the  producer's  normal 
delivery  point. 
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(3)  The  basic  support  rate  for  barley 
delivered  to  a  warehouse  and  shipped 
by  truck  20  miles  or  more  to  an  in-line 
warehouse  shall  be  the  total  of:  (i)  the 
support  rate  for  the  county  in  which  the 
shipping  warehouse  is  located;  (11)  the 
amount  of  the  truck  freight  from  the 
schedule  shown  in  subparagraph  (c)(2]; 
and  (iii)  the  truck  receiving  and  truck 
load-out  charges  for  the  shipping 
warehouse. 

(4]  The  basic  support  rate  for  barley 
shipped  by  barge  or  truck-barge  at  a 
negotiated  rate  when  map  mileage  from 
the  origin  warehouse  is  20  miles  or  more 
to  an  in-line  warehouse  shall  be  the 
total  of  (i)  the  support  rate  for  the 
county  from  where  shipped;  (11)  the 
amount  of  the  truck  freight  from 
schedule  shown  in  paragraph  (cK2];  and 
(iii]  the  origin  truck  receiving  and  load- 
out  charge. 

(d)  Storing  responsibilitiea.  With 
respect  to  barley  received  by  rail  or  by 
combination  barge-rail,  the  storing 
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warehouseman  shall  be  responsible  for 
determining  the  normal  trade  channel 
routes  via  the  storing  warehouse  that 
will  protect  the  lowest  freight  rate  to  the 
designated  normal  trade  channel  maiicet 
that  would  be  used  in  commercial 
channels  of  trade  and  for  protecting 
such  routes.  The  storing  warehouseman 
shall  also  execute  supplemental 
certificates  showing:  (1)  The  rate  of 
freight  paid  into  the  storage  point;  (2)  the 
amount  of  penalty,  if  any,  for  backhaul 
or  out-of-line  movement;  (3)  the 
applicable  normal  trade  channel  market 
that  would  be  used  in  commercial 
channels  of  trade;  and  (4)  any  other 
information  which  may  be  prescribed  by 
CCC.  The  warehouseman  is  responsible 
to  CCC  for  the  accuracy  or  omissions  of 
informaticMi  on  the  supplemental 
certiBcate.  Warehouseman  liability,  if 
any,  for  the  failure  to  comply  with  the 
provisions  of  this  paragraph  will  be 
determined  in  accordance  with  the 
provisions  of  the  UGSA  after  acquisition 
of  the  warehouse  receipt  by  CCC. 

Signed  at  Washington.  D.C  on  May  6, 
1982. 

Everett  Rank. 

Executive  Vice  President,  Commodity  Credit 

Corporation. 
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Rural  Electrification  Administration 
7  CFR  Part  1701 

Public  Information;  Appendix  A— REA 
Bulletins 

agency:  Rural  Electrification 
Administration,  USDA. 
action:  Pinal  rule. 

summary:  The  Rural  Electrification 
Administration  (REA)  hereby  amends 
Appendix  A— REA  Bulletins  by  revising 
REA  Bulletin  44-7  (Electric)  and  345-3 
(Telephone),  "Acceptance  of  Stemdards, 
Standard  Specifications,  Drawings. 
Materials  and  Equipment  for  the  Electric 
and  Telephone  Programs."  This  revision 
establishes  separate  bulletins  for  the 
telephone  and  electric  programs  and  as 
a  result  REA  Bulletin  44-7  (Electric)  is 
entitled  "Acceptance  of  Standards, 
Specifications.  Drawings,  Materials  and 
Equipment,  and  Timber  Inspection 
Programs  and  Agencies." 

This  revision  brings  organizational 
references  up-to-date  and  consolidates 
electric  program  requirements  and 
procedures  for  REA  acceptance  of 
standards,  specifications,  drawings, 
materials  and  equipment  for  REA 
financial  assistance  for  the  electric 
program  which  are  presently  contained 


in  REA  Bulletin  44-7,  REA  Bulletin  44-1, 
"Specifications  and  Standards  for 
Materials  and  Equipment."  and  REA 
Bulletin  43-6,  "Selection  and  Inspection 
of  Materials  and  Equipment"  REA 
Bulletin  44-7  will  also  include  provisions 
for  acceptance  and  removal  of  timber 
products  inspection  agencies  to  provide 
a  more  equitable  procedure  and  permit 
the  use  of  technically  acceptable  foreign 
materials  without  REA  review.  In 
addition,  the  Bulletin  provides 
guidelines  and  procedures  for  removing 
items  from  REA  Bulletin  43-5.  "List  of 
Materials  Acceptable  for  Use  on 
Systems  of  REA  Electrification 
Borrowere." 

This  rule  also  amends  Appendix  A — 
REA  Bulletins  by  removing  Bulletins  44- 
1,  "Specifications  and  Standards  for 
Materials  and  Equipment"  and  43-6, 
"Selection  and  Inspection  of  Materials 
and  Equipment." 
EFFECTIVE  DATE:  May  7. 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  James  Arnold,  telephone  (202)  382- 
9082.  A  Final  Impact  Statement  has  been 
prepared  and  is  available  bom  the 
Director,  Engineering  Standards 
Division,  Rural  Electrification 
Administration,  Room  1270-S,  U.S. 
Department  of  Agriculture,  Washington. 
D.C202Sa 

SUPPLEMENTARY  INFORMATION:  This 
final  action  has  been  issued  in 
conformance  with  Executive  Order 
12291,  Federal  Regulation.  Since  no 
significant  effect  on  the  economy  will 
occur  since  no  significant  increase  in 
costs  for  consumers,  industries  or 
Government  will  result;  and  since  no 
significant  impact  on  economic 
conditions  will  be  caused,  this  action 
has  been  determined  to  be  "not  major." 

The  Regulatory  Flexibility  Act  (Pub.  L 
9&-354)  does  not  apply  to  this  action, 
therefore,  a  Regulatory  Flexibility 
Analysis  has  not  been  prepared. 

This  final  action  is  intended  to  bring 
the  bulletin  into  line  with  present  REA 
organization  and  consolidate  electric 
program  rules.  The  separation  of 
telephone  and  electric  procedures,  and 
the  general  clarification  of  the  bulletin 
should  make  the  buletin  less  confusing 
to  all  concerned. 

A  notice  of  Imposed  Rulemaking  was 
published  in  the  Federal  Register  on 
September  15. 1961.  Volume  46,  Number 
178,  Page  45783.  However,  no  public 
comments  were  received  in  response  to 
the  proposal. 

(Catalog  of  Federal  Domestic  Assistance  as 
10.850— Rural  Electriiication  Loans  and  Loan 
Guarantees). 

Pursuant  to  the  Rural  Electrification 
Act,  as  amended  [7  \3S.C  901  et  seq.). 


REA  hereby  amends  Appendix  A — REA 
Bulletins  by  revising  REA  Bulletin  44-7 
(Electric)  and  345-3  (Telephone), 
"Acceptance  of  Standards.  Standard 
Specifications,  Drawings,  Materials  and 
Equipment  for  the  Electric  and 
Telephone  Programs,"  resulting  in 
separate  bulletins  for  each  prograoL  As 
a  result,  REA  Bulletin  44-7  (Electric),  is 
entitled  "Acceptance  of  Standards. 
Specifications,  Drawings,  Materials  and 
Equipment  and  Timber  Inspection 
Programs  and  Agencies." 

Bulletin  44-7  sete  forth  the 
requirements  and  procedures  for  the 
determination  by  the  REA  Technical 
Standards  Conmiittee  of  standards, 
standard  specifications,  drawings, 
materials  and  equipment  acceptable  for 
REA  financial  assistance  for  the  electric 
program.  The  Bulletin  also  sets  forth 
requirements  and  procedures  for 
acceptable  programs  and  inspection 
agencies  in  the  procurement  of  timber 
products.  Provisions  are  also  provided 
for  removipg  items  for  specified  reasons 
fexjm  the  REA  approved  list  of  materials 
acceptable  for  use  on  systems  of  REA 
borrowers. 

Therefore,  Appendix  A — REA 
Bulletins  is  amended  in  accordance  with 
the  above. 

list  of  Subjects  in  7  CFR  Part  ITtl 

Administrative  practice  and 
procedure.  Electric  utilities.  Loan 
programs — energy. 

Dated:  May  7. 1982. 
Harold  V.  Himter, 
Administrator. 

|FR  Doc  at-isua  niad  S-U-tt:  MS  ■■! 
aiUMG  COK  *41«-1S-a 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  217 


[Docket  Na  R-0404] 

Regulation  Q;  Interest  on  DeposKs; 
Temporary  Suspension  of  Earty 
Withdrawal  Penalty 

agency:  Federal  Reserve  System. 
action:  Temporary  suspension  of  the 
Regulation  Q  early  withdrawal  penalty. 

SUMMARY:  The  Board  of  Governors. 

acting  through  its  Secretary,  pursuant  to 
delegated  authority,  has  suspended 
temporarily  the  Regulation  Q  penalty  for 
the  writhdrawal  of  time  deposits  prior  to 
maturity  from  member  banks  for 
depositors  affected  by  severe  storms 
and  tornadoes  in  twelve  counties  in 
Arkansas. 

EFFECnve  DATE  April  23, 1982. 
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FOfl  FURTHER  INFORMATION  CONTACT: 

Daniel  L  Rhoads,  Attorney  (202/452- 
3711)  or  Beverly  A.  Belcamino,  Attorney 
(202/452-3623). 

SUPPtEMENTARY  INFORMATION:  On  April 
23, 1982,  pursuant  to  section  301  of  the 
Disaster  Relief  Act  of  1974  (42  U.S.C. 
5141)  and  Executive  Order  12148  of  July 
15, 1979,  the  President,  acting  through 
the  Director  of  the  Federal  Emergency 
Management  Agency,  designated  the 
Arkansas  counties  of  Ashley,  Boone, 
Crittenden,  Faulkner,  Fulton, 
Hempstead,  Howard,  Little  River, 
Lonoke,  Monroe,  Sevier  and  St.  Francis 
major  disaster  areas.  The  Board  regards 
the  President's  action  as  recognition  by 
the  Federal  government  that  a  disaster 
of  major  proportions  had  occurred.  The 
President's  designation  enables  victims 
of  the  disaster  to  qualify  for  special 
emergency  Rnancial  assistance.  The 
Board  believes  it  appropriate  to  provide 
an  additional  measure  of  assistance  to 
victims  by  temporarily  suspending  the 
Regulation  Q  early  withdrawal  penalty 
(12  CFR  217.4(d)).  The  Board's  action 
permits  a  member  bank,  wherever 
located,  to  pay  a  time  deposit  before 
maturity  without  imposing  this  penalty 
upon  a  showing  that  the  depositor  has 
suffered  property  or  other  financial  loss 
in  the  disaster  areas  as  a  result  of  the 
severe  storms  and  tornadoes  begiiming 
on  or  about  April  2, 1982.  A  member 
bank  should  obtain  from  a  depositor 
seeking  to  withdraw  a  time  deposit 
pursuant  to  this  action  a  signed 
statement  describing  fully  the  disaster- 
related  loss.  This  statement  should  be 
approved  and  certified  by  an  officer  of 
the  bank.  This  action  will  be  retroactive 
to  April  23, 1982,  and  will  remain  in 
effect  until  12  midnight,  October  23, 
1982. 

List  of  Subjects  In  12  CFR  Part  217 

Advertising;  Banks,  banking;  Federal 
Reserve  System;  Foreign  banking. 

In  view  of  the  urgent  need  to  provide 
immediate  assistance  to  relieve  the 
fmancial  hardship  being  suffered  by 
persons  in  the  designated  counties  of 
Arkansas  directly  affected  by  the  severe 
storms  and  tornadoes,  good  cause  exists 
for  dispensing  with  the  notice  and  public 
participation  provisions  in  section  553(b) 
of  Title  5  of  the  United  States  Code  with 
respect  to  this  action.  Because  of  the 
need  to  provide  assistance  as  soon  as 
possible  and  because  the  Board's  action 
relieves  a  restriction,  there  is  good  cause 
to  make  this  action  effective 
immediately. 

By  order  of  the  Board  of  Governors,  acting 


through  its  Secretary,  pursuant  to  delegated 
authority.  May  7, 1982. 
WiUiam  W.  WUes, 
Secretary  of  the  Board. 

|FR  Doc  62-13188  nied  S-13-82: 8:4S  am) 
BILUNQ  CODE  e210-01-« 


12  CFR  Part  217 
(Docket  No.  R-0403] 

Regulation  0;  Interest  on  Deposits; 
Temporary  Suspension  of  Early 
Withdrawal  Penalty 

agency:  Federal  Reserve  System. 
action:  Temporary  suspension  of  the 
Regulation  Q  early  withdrawal  penalty. 

summary:  The  Board  of  Governors, 
acting  through  its  Secretary,  pursuant  to 
delegated  authority,  has  suspended 
temporarily  the  Regulation  Q  penalty  for 
the  withdrawal  of  time  deposits  prior  to 
maturity  from  member  banks  for 
depositors  affected  by  a  fire  in  Orange 
County,  California. 
EFFECTIVE  DATE:  April  24, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  L  Rhoads,  Attorney  (202/452- 
3711]  or  Beverly  A.  Belcamino,  Attorney 
(202/452-3623). 

SUPPLEMENTARY  INFORMATION:  On  April 
24, 1982,  pursuant  to  section  301  of  the 
Disaster  Relief  Act  of  1974  (42  U.S.C. 
5141)  and  Executive  Order  12148  of  July 
15, 1979,  the  President,  acting  through 
the  Director  of  the  Federal  Emergency 
Management  Agency,  designated 
Orange  County,  California,  a  major 
disaster  area.  The  Board  regards  the 
President's  action  as  recognition  by  the 
Federal  government  that  a  disaster  of 
major  proportions  had  occurred.  The 
President's  designation  enables  victims 
of  the  disaster  to  qualify  for  special 
enxergency  financial  assistance.  The 
Board  believes  it  appropriate  to  provide 
an  additional  measure  of  assistance  to 
victims  by  temporarily  suspending  the 
Regulation  Q  early  withdrawal  penalty 
(12  CFR  217.4(d)).  The  Board's  action 
permits  a  member  bank,  wherever 
located,  to  pay  a  time  deposit  before 
maturity  without  imposing  this  penalty 
upon  a  showing  that  the  depositor  has 
suffered  property  or  other  financial  loss 
in  the  disaster  area  as  a  result  of  the  fire 
beginning  on  or  about  April  21, 1982.  A 
member  bank  should  obtain  from  a 
depositor  seeking  to  withdraw  a  time 
deposit  pursuant  to  this  action  a  signed 
statement  describing  fully  the  disaster- 
related  loss.  This  statement  should  be 
approved  and  certified  by  an  o^icer  of 
the  bank.  This  action  will  be  retroactive 
to  April  24, 1982,  and  will  remain  in 


effect  until  12  midnight,  October  24, 
1982. 

List  of  Subjects  in  12  CFR  Part  217 

Advertising;  Banks,  banking;  Federal 
Reserve  System;  Foreign  banking. 

In  view  of  the  urgent  need  to  provide 
immediate  assistance  to  relieve  the 
financial  hardship  being  suffered  by 
persons  in  Orange  County,  California, 
directly  affected  by  the  fire,  good  cause 
exists  for  dispensing  with  the  notice  and 
public  participation  provisions  in 
section  553(b)  of  Title  5  of  the  United 
States  Code  with  respect  to  this  action. 
Because  of  the  need  to  provide 
assistance  as  soon  as  possible  and 
because  the  Board's  action  relieves  a 
restriction,  there  is  good  cause  to  make 
this  action  effective  immediately. 

By  order  of  the  Bbard  of  Governors,  acting 
through  its  Secretary,  pursuant  to  delegated 
authority.  May  7, 1982. 
WiUiam  W.  WUes. 
Secretary  of  the  Board. 

|FR  Doc.  82-13160  Filed  S-13-82: 8:45  am) 
BILUNQ  CODE  UIO-Ot-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Parts  561  and  564 
(No.  82-323] 

FSLIC  Insurance  Coverage  of  Deferred 
Compensation  Plans  and  IRA  and 
Keogh  Accounts 

May  B,  1982. 

AQENCY:  Federal  Home  Loan  Bank 

Board. 

action:  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  has  determined  to  amend  its 
regulations  governing  insurance  of 
accounts  to  provide  $100,000  insurance 
coverage  for  the  interest  of  each 
participant  in  a  deferred  compensation 
plan,  the  funds  of  which  are  invested  in 
an  institution  whose  accounts  are 
insured  by  the  Federal  Savings  and  Loan 
Insurance  Corporation.  The  amendment 
is  intended  to  clarify  the  extent  of 
insurance  coverage  of  interests  in 
employee  retirement  plans. 
effective  date:  May  11, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  J.  Heffeman,  Attorney  (202-377- 
6435),  or  Kenneth  F.  Hall,  Attorney  (202- 
377-6466),  Office  of  General  Counsel, 
Federal  Home  Loan  Bank  Board.  1700  G 
Street,  NW.,  Washington,  D.C.  20552. 
SUPPLEMENTARY  INFORMATION:  On 
March  5. 1982,  the  Board,  as  operating 
head  of  the  Federal  Savings  and  Loan 
Insurance  Corporation,  proposed  to 
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amend  Parts  561  and  564  of  its 
regulations  (12  CFR  Parts  561  and  564 
(1981)),  governing  insurance  of  accounts, 
to  extend  the  maximum  $100,000 
coverage  to  the  individual  interests  of 
participants  in  deferred  compensation 
plans  (FHLBB  Res.  No.  82-161;  47  FR 
10858  (1982)).  Based  on  the  authority 
provided  by  sections  401(b)  and  405(a) 
of  the  National  Housing  Act,  the  Board 
has  determined  to  amend  Parts  561  and 
564  substantially  as  proposed.  Section 
401(b)  of  the  National  Housing  Act 
("Act")  provides  in  relevant  part  that 
"funds  held  in  fiduciary  capacity  *  *  • 
shall  be  insured  in  an  amount  not  to 
exceed  Sioaooo  for  each  trust  estate 
*  *  *"  (12  U.S.C.  1724(b)).  Section  4a5(a) 
of  the  Act  (12  U.S.C.  1728(a))  authorizes 
the  Board,  for  purposes  of  defining  the 
extent  of  insurance  coverage,  to  define 
the  terms  used  in  section  401(b). 

Summary  of  oomments 

The  Board  received  a  total  of  514 
comments  on  the  proposal  during  the 
public  comment  period,  which  expired 
April  10, 1982.  Of  the  total  number  of 
comments.  450  were  from  individuals,  23 
were  from  federal  savings  and  loan 
associations,  17  were  from  state- 
chartered  savings  and  loans,  17  were 
from  employers  admhtistering  deferred 
compensation  plans.  4  were  from  thrift 
industry  trade  associations,  and  one 
each  were  from  a  law  firm,  a  mutual 
savings  bank  and  a  commercial  bank. 
The  comments  expressed  overwhelming 
support  for  the  proposed  amendments. 
Only  one  commenter,  an  individual, 
objected  to  the  proposal,  apparently  on 
the  mistaken  belief  that  such  action 
would  require  a  lai^e  and  immediate 
outlay  of  taxpayers'  funds. 

Discussion 

Generally,  under  a  deferred 
compensation  plan,  an  employer  and 
employee  agree  in  advance  that  a 
specified  amount  of  the  employee's 
salary  or  other  compensation  shall  be 
deferred  over  the  course  of  the  latter's 
employment.  During  the  period  of 
deferral,  the  deferred  or  a  like  amount  of 
fimds  are  invested,  and  typically  may  be 
invaded  for  the  employee's  benefit  only 
where  an  emergency  beyond  the 
employee's  control  has  occurred.  Upon 
an  employee's  retirement  or  separation 
from  employment,  the  benefits 
accumulated  under  the  plan  (deferred 
income,  and  gains,  losses  and  income 
from  investments)  are  distributed, 
normally  in  regular  payments  over  a 
period  of  years.  The  great  majority  of 
deferred  compensation  plans  are 
sponsored  by  state  or  local 
governmental  units. 
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Currently,  the  interests  of  participants 
in  non-trusteed  deferred  compensation 
plans  are  not  separately  insured. 
Sections  564.2(cj  and  564.10  of  the 
Board's  regulations  (12  C3TI  564.2(c). 
564.10  (1981))  provide  insurance 
coverage  to  the  interests  of  participants 
in  employee  benefit  plans  only  if  the 
plans  are  trusteed.  However,  for 
purposes  of  determining  the  extent  of 
insurance  coverage,  the  Board  believes, 
and  the  comments  support  the 
conclusion  that,  there  is  no  substantive 
difference  between  the  interest  of  a 
participant  in  a  deferred  compensation 
plan  and  the  interest  of  a  beneficiary  in 
a  trusteed  employee  pension  plan. 

Both  types  of  plans  are  intended  to 
provide  retirement  income  for 
participants.  Although  the  funds  in  a 
deferred  compensation  plan  typically 
remain  the  sole  property  of  the 
employer,  this  is  primarily  to  satisfy  the 
provisions  of  sections  451  and  457  of  the 
Internal  Revenue  Code  (I.R.C  451,  457) 
to  ensure  the  postponement  of  taxes  on 
deferred  income  until  the  year  in  which 
such  income  is  paid  to  a  plan 
participant.  Retention  of  ownership  by 
the  employer  does  not  alter  the  fact  that 
the  funds  must  be  used  for  the 
participant's  benefit  (unless  the 
employer  becomes  insolvent  and  the 
funds  are  thereby  depleted). 

Because  of  the  similarities  between 
deferred  compensation  plans  and 
trusteed  employee  benefit  plans,  the 
Board  has  determined  to  extend 
insurance  coverage  to  the  interest  of 
each  participant  in  a  deferred 
compensation  plan  by  amending  its 
definition  of  "trust  estate"  (12  CFR  561.4 
(1981))  to  include  such  interests.  Section 
561.4  currently  defines  "trust  estate"  to 
include  only  the  interest  of  a  beneficiary 
in  an  irrevocable  exp«ss  trust  Under 
the  amendment  a  deferred 
compensation  plan  will  be  considered  a 
trust  for  purposes  of  applying  §  564.10 
governing  insurance  coverage  of  trust 
accounts.  In  addition,  paragraph  (c)  of 
S  564.2  is  amended  to  provide  that  the 
trust  estate  of  each  participant  in  a 
deferred  compensation  plan  shall  be 
evaluated  as  if  the  participant  were  a 
beneficiary  of  an  irrevocable  trust  and 
the  interest  of  the  participant  had  fully 
vested  as  of  the  date  of  default  of  the 
insured  institution.  The  Board  notes 
that  under  the  amendments,  insurance 
coverage  would  be  extended  to  all 
deferred  compensation  plans  (including, 
e.g.,  non-trusteed  ERA/Keogh  plans), 
whether  or  not  they  comply  with  the 
various  provisions  of  the  Internal 
Revenue  Code  and  regulations 
promulgated  thereunder  addressing  the 
tax  treatment  of  such  plans. 


RA/Keogh  acoounta 

The  Board  also  takes  this  opportimity 
-  to  clarify  that  the  interests  of  an  IRA 
beneficiary  are  insured  to  $100,000 
separately  from  other  trust  interests 
(including  those  arising  under  a  Keogh 
plan)  of  the  beneficiary,  and  that  the 
interests  of  the  beneficiary  in  a  Keo^ 
plan  also  are  separately  insured  to 
$100,000.  Such  an  individual  would 
receive  separate  insurance  coverage 
even  if  the  beneficiary's  trust  IRA  and 
Keogh  plan  interests  were  created  by 
the  same  settlor  (grantor). 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  Section  3  of  the 
Regulatory  Flexibility  Act  Pub.  L  Na 
96-354,  94  Stat  1164  (September  13. 
1980),  the  Board  provides  the  following 
regulatory  flexibility  analjrsis: 

1.  Reasons,  objective  and  legal  basis 
underlying  the  final  rule.  These 
elements  are  incorporated  above  in  the 
supplementary  information  regarding 
the  amendments. 

2.  Small  entities  to  which  the  final 
rule  would  apply.  The  final  rule  will 
apply  equally  to  all  institutions  whose 
accounts  are  insured  by  the  FSLiC, 
regardless  of  size. 

3.  Overlapping  or  conflicting  Federal 
Tvles.  There  are  no  known  Federal  rules 
that  may  duplicate,  overlap  or  conflict 
with  the  amendments. 

4.  Alternatives  to  the  final  rule.  There 
is  no  alternative  method  of  insuring  the 
individual  interests  of  pcuiicipants  in 
deferred  compensation  plans. 

Copies  of  this  docimient  may  be 
obtained  through  the  Public  Information 
Officer,  Federal  Home  Loan  Bank  Board. 
1700  G  Street  N.W^  Washingtoa  D.C. 
20552. 

The  Board  finds  that  delay  of  the 
effective  date  of  this  regulatory  action 
for  30  days  after  publication  pursuant  to 
5  U.S.C.  553(d)  and  12  CFR  508.14  U 
uimecessary  because  it  is  in  the  public 
interest  to  clarify  the  extent  of  insurance 
coverage  of  interests  in  employee 
retirement  plans. 

List  of  Subjects 

12  CFR  Part  561 

Savings  and  loan  associations. 

12  CFR  Part  564 

Savings  and  loan  associations. 
Insurance. 

Accordingly,  the  Board  amends  Parts 
561  and  564  of  Subchapter  D,  Chapter  V 
of  Title  12.  Code  of  Federal  Regulations, 
to  read  as  set  forth  below. 
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SUBCHAPTER  0-FEDERAL  SAVINGS  AMO 
LOAN  INSURANCE  CORPORATION 

PART  561— DEFINITIONS 

1.  Revise  §  561.4,  to  read  as  follows: 

S  561.4    Trust  estate. 

The  term  "trust  estate"  means  (a)  the 
interest  of  a  beneficiary  in  an 
irrevocable  express  trust,  whether 
created  by  trust  instrument  or  statutes, 
but  does  not  include  any  interest 
retained  by  the  settlor,  or  (b)  the  interest 
of  a  participant  in  a  deferred 
compensation  plan,  which  plan  shall  be 
considered  a  trust  for  purposes  of 
applying  §  564.10  of  this  subchapter. 

PART  564— SETTLEMENT  OF 
INSURANCE 

2.  Amend  §  564.2  by  revising 
paragraph  (c)(1)  thereof,  to  read  as 
follows: 

§  564.2    General  principles  applicable  In 
determining  insurance  of  accounts. 

(c)  Valuation  of  trust  interests.  (1) 
Trust  estates  (as  defmed  in  §  561.4  of 
this  subchapter]  in  the  same  trust 
invested  in  the  same  account  will  be 
separately  insured  if  the  value  of  the 
trust  estate  is  capable  of  determination, 
as  of  the  date  of  default,  without 
evaluation  of  contingencies  except  for 
those  covered  by  the  present-worth 
tables  and  rules  of  calculation  for  their 
use  set  forth  in  {  20.2031-10  of  the 
Federal  Estate  Tax  Regulations  (26  CFR 
20.2031-10):  Provided,  that  (i)  in 
connection  with  pension  and  other 
trusteed  employee  benefit  funds 
(including  those  qualifying  under  section 
401(d)  or  section  408(a)  of  the  Internal 
Revenue  Code  of  1954),  the  trust  estate 
of  each  participant  shall  be  evaluated  as 
if  the  trust  were  irrevocable  and  the 
interest  of  the  participant  had  fully 
vested  as  of  the  date  of  default  of  the 
insured  institution,  and  (ii)  in  connection 
with  deferred  compensation  plans,  the 
trust  estate  of  each  participant  shall  be 
evaluated  as  if  the  participant  were  the 
beneficiary  of  an  irrevocable  trust  and 
the  interest  of  the  participant  had  fully 
vested  as  of  the  date  of  default  of  the 
insured  institution. 


3.  Revise  §  564.10,  tofead  as  follows: 

§564.10    Trust  accounts  and  IRA  and 
Keogh  accounts. 

All  trust  estates  for  the  same 
beneficiary  invested  in  accounts 
established  pursuant  to  valid  trust 
arrangements  created  by  the  same 
settlor  (grantor)  shall  be  added  together 
and  insured  up  to  $100,000  in  the 
aggregate,  separately  from  other 


accounts  of  the  trustee  of  such  trust 
funds  or  of  the  settlor  or  beneficiary  of 
such  trust  arrangements,  except  that  (a) 
all  vested  and  ascertainable  interests  of 
the  same  beneficiary  which  qualify 
under  Section  401(d)  of  the  Internal 
Revenue  Code  of  1954  shall  be  added 
together  and  insured  up  to  $100,000 
separately  from  any  trust  interests  of  the 
beneficiary,  (b)  all  vested  and 
ascertainable  interests  of  the  same 
beneficiary  which  qualify  under  Section 
408(a)  of  the  Internal  Revenue  Code  of 
1954  shall  be  added  together  and 
separately  insured  up  to  an  additional 
$100,000,  and  (c)  all  trust  estates  as 
defined  in  §  561.4(b)  of  this  subchapter 
shall  be  added  together  and  separately 
insured  up  to  dn  additional  $100,000. 

(Sees.  401.  402.  403,  405:  48  Stat.  1255, 1256, 
1257, 1259,  as  amended:  12  U.S.C.  1724, 1725, 
1728, 1728.  Reorg.  Plan  No.  3  of  1947, 12  FR 
4981,  3  CFR,  1943-48  Comp.,  p.  1071) 
By  the  Federal  Home  Loan  Bank  Board. 

M.Finn. 

Secretary. 

(FR  Doc.  82-13247  Piled  5-13-82: 8:48  am] 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  6 
[TJ).  82-92] 

Customs  Regulations  Amendments 
Relating  to  Aircraft  Clearance 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  doamient  amends 
Customs  clearance  procedures 
apphcable  to  aircraft  departing  the 
United  States  for  foreign  territory,  to; 

1.  describe  clearly  the  types  of  aircraft 
requiring  clearance; 

2.  provide  for  telephonic  clearance  in 
certain  circumstances; 

3.  clarify  the  time  at  which  clearance 
docimientation  must  be  presented;  and 

4.  modify  the  present  requirement  that 
an  outward  general  declaration,  as  well 
as  a  cargo  manifest,  be  filed  for  all 
outbound  flights  requiring  clearance. 

The  amendments,  which  will  assist 
aircraft  operators  and  Customs  to  clear 
aircraft  departing  for  foreign  territory, 
are  in  furtherance  of  Customs  continuing 
program  to  obtain  more  efficient  use  of 
its  personnel,  facilities,  and  resources, 
and  to  provide  better  service  to  carriers, 
importers,  and  the  public 

EFFECTIVE  DATE:  June  14, 1882. 


FOR  FURTHER  INFORMATION  CONTACT 

Donald  H.  Reusch,  Carriers,  Drawback 
and  Bonds  Division  (202-566-5706); 
Thomas  J.  Hargrove.  Cargo  Processing 
Division  (202-666-5354).  U.S.  Customs 
Service,  1301  Constitution  Avenue.  NW., 
Washington,  D.C.  20229. 
SUPPUEMENTARY  INFORMATION: 

Background 

Pursuant  to  title  49,  United  States 
Code,  section  1509(c),  (49  U.S.C.  1509(c)), 
the  Secretary  of  the  Treasury  is 
authorized  to  provide  by  regulation  for 
the  application  to  civil  aircraft  of  the 
laws  and  regulations  relating  to  the 
entry  and  clearance  of  vessels.  Under 
this  authority.  Part  6,  Customs 
Regulations  (19  CFR  Part  6),  sets  forth 
the  entry  and  clearance  requirements  for 
civil  aircraft. 

Clearance  Requirements 

Section  6.3(c).  Customs  Regulations, 
provide,  in  part,  that  an  aircraft 
departing  the  United  Stales  for  foreign 
territory  "carrying  passengers  for  hire  or 
merchandise,  or  to  take  aboard  or 
discharge  persons  or  merchandise 
Anywhere  outside  the  United  States" 
shall  be  cleared  by  Customs  before 
departure.  The  phrase  "carrying 
passengers  for  hire  or  merchandise"  has 
been  found  to  be  ambiguous  with 
respect  to  whether  merchandise  as  well 
as  passengers  must  be  carried  "for  hire" 
if  clearance  is  to  be  required.  The 
phrase  "to  take  aboard  or  discharge 
persons  or  merchandise  anywhere 
outside  the  United  States"  has  similarly 
been  subject  to  misinterpretation  as  to 
whether  the  persons  or  merchandise 
involved  must  be  carried  "for  hire"  and 
as  to  whether  the  "persons"  referred  to 
must  be  "passengers,"  if  clearance  is  to 
be  required. 

To  clarify  these  matters,  S  6.3(c)  is 
being  amended  by  inserting  "carrying, 
for  hire,  either  passengers  or 
merchandise,  or  taking  aboard  or 
discharging,  for  hire,  either  passengers 
or  merchandise  anywhere  outside  the 
United  States"  in  place  of  "carrying 
passengers  for  hire  or  merchandise,  or  to 
take  aboard  or  discharge  persons  or 
merchandise,  anywhere  outside  the 
United  States." 

Under  certain  conditions.  Customs 
has  permitted  aircraft  departing  the 
United  States  for  Canada  to  be  cleared 
by  a  telephone  call  to  Customs.  It  has 
been  determined  that  this  procedure 
should  not  be  limited  to  aircraft 
departing  for  Canada.  It  could  be  used 
for  aircraft  departing  for  any  foreign 
territory,  if  certain  requirements  are  met. 
Therefore,  9  6.3(c)  is  being  amended 
further  to  provide  for  telephonic 
clearance  of  aircraft  departing  for  any 
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foreign  territory  if  the  aircraft  is  empty, 
or  if  it  is  carrying  only  passengers  for 
hire  or  non-commercial  cargo  for  which 
shipper's  export  declarations  are  not 
required.  However,  the  request  for 
telephonic  clearance  must  be  received 
by  the  Customs  officer  in  charge  at  the 
airport  with  sufficient  time  remaining 
before  departure  to  ensure  that  Customs 
may  undertake  any  necessary 
examination  of  the  aircraft  and  cargo. 

In  addition,  certain  changes  to  §  6.3(c) 
are  necessary  in  order  to  make 
references  therein  to  other  sections  of 
the  CFR  accurate. 

Documents  For  Clearance 

Section  6.8(a),  Customs  Regulations, 
requires  the  aircraft  commander  or  other 
authorized  person  to  deUver  an  outward 
general  declaration  (Customs  Form 
7507),  a  cargo  manifest  (Customs  Form 
7509)  and  any  required  shipper's  export 
declarations  to  the  Customs  officer  in 
charge  "at  the  time  of  departure"  from 
any  area  from  which  clearance  is 
required  by  S  6.3  or  6.5,  Customs 
Regulations.  For  more  than  10  years, 
Customs  has  authorized  a  procedure 
whereby  aircraft  proceeding  to  Canada, 
which  file  a  cargo  manifest  containing  a 
declaration  as  to  the  accuracy  of  the 
manifest,  are  not  required  to  fUe  the 
outward  general  declaration. 

Customs  has  reviewed  this  procedure 
cmd  determined  that  it  should  not  be 
limited  to  flights  to  Canada.  It  could  be 
applied  to  all  outbound  flights. 
Therefore.  S  6.8(a)  is  being  amended  to 
provide,  at  the  option  of  the  carrier,  that 
if  the  cargo  manifest  contains  a 
declaraton  as  to  the  truth  of  the 
manifest,  an  outward  general 
declaration  will  not  be  required. 

Time  for  Filing 

The  requirement  in  S  6.8(a)  that 
clearance  documents  be  deposited  "at 
the  time  of  departure"  is  being  modified 
to  permit  their  deposit,  with  the 
approval  of  the  Customs  officer  in 
charge,  at  any  time  before  departure. 
This  amendment  is  being  made  to 
remove  time  constraints  imposed  by  the 
phrase  "at  the  time  of  departure"  which 
are  unnecessary  for  efficient  Customs 
control. 

Conforming  Changes  to  §§  6.8(c)  and 
6.8(d) 

Sections  6.8(c)  and  6.8(d)  are  being 
amended  to  reflect  the  change  of  §  6.6(a) 
that  an  outward  general  declaration  is 
not  required  for  clearance  when  a  cargo 
manifest  with  the  appropriate  statement 
is  submitted. 


Inapplicability  of  Public  Notice 
Requirement 

Because  these  aA  technical 
tunendments  in  which  the  public  does 
not  have  a  particular  interest,  and 
because  they  liberalize  existing 
requirements  and  impose  no  additional 
duty  or  burden  on  the  public,  pursuant 
to  5  U.S.C.  553(b)(B),  notice  and  public 
procedure  are  unnecessary. 

Executive  Older  12291 

Because  this  will  not  result  in  a 
"major  rule"  as  defined  by  section  1(b) 
of  E.0. 12291.  the  regulatory  impact 
analysis  and  review  prescribed  by 
section  3  of  E.0. 12291  are  not  required. 

Inapplicatiility  of  Regidatory  Flexibility 
Act 

This  project  is  not  subject  to  the 
provisions  of  sections  603  and  604  of 
title  5,  United  States  Code,  as  added  by 
section  3  of  I*ub.  L.  96-354,  the 
"Regulatory  Flexibility  Act."  because 
that  Act  does  not  apply  to  any 
regulation  such  as  diis  for  which  a 
notice  of  proposed  rulemaking  is  not 
required  by  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.)  or 
any  other  statute. 

Drafting  Infotmatioa 

The  principal  author  of  this  document 
was  Gerard  J.  O'Brien,  Jr.,  Regulations 
Control  Branch,  Office  of  Relations 
and  Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  participate  in  its  development. 

List  of  Subjects  in  19  CFR  Part  6 

Air  carriers.  Aircraft,  Airports. 
Customs  duties  and  inspection.  Imports. 
Freight. 

Amendments  to  the  Regulations 

Part  6,  Customs  Regulations  (19  CFR 
Part  6),  is  amended  as  set  forth  below: 

PART  6— AIR  COMMERCE 
REGULATIONS 

1.  Section  6.3(c)  is  amended  by 
revising  the  first  sentence  and  by  adding 
two  new  sentences  between  the  first 
and  second  sentences,  to  read  as 
follows: 

S  6.3    Entry  and  ctearance. 

***** 

(c)  Aircraft  departing  for  foreign 
territory:  (1)  Carrying,  for  hire,  either 
passengers  or  merchandise;  (2)  Talung 
aboard  or  discharging,  for  hire,  either 
passengers  or  merchandise  anywhere 
outside  the  United  States;  or  (3) 
Carrying  residue  cargo  from  one  area  to 
another,  shall  be  cleared  in  the  area 


from  which  departing.  Clearance  may  be 
obtained  from  the  Customs  officer  in 
charge  by  telephone  if  the  aircraft  is 
departing  for  foreign  territory  empty,  or 
if  it  is  carrying  only  passengers  for  hire 
or  non-commercial  cargo  for  which 
shipper's  export  declarations  are  not 
required.  The  request  for  telephone 
clearance  must  t>e  received  by  the 
Customs  officer  in  charge  with  sufficient 
time  remaining  before  departure  to 
ensure  that  Customs  may  undertake  any 
necessary  examination  of  the  aircraft 
and  cargo.  •  *  • 

2.  The  present  fourth  sentence  of 
S  6.3(c)  is  amended  by  substituting 
"International  Trade  Administration" 
for  "Bureau  of  International  Commerce." 
and  by  substituting  "part  372, 
International  Trade  Administration 
Regulations  (15  CFR  372)"  for  "5  370.2  of 
the  Export  Control  Regulations  (15  CFR 
370.2)." 

3.  The  present  fifth  sentence  of  §  6.3(c) 
is  amended  by  substituting  "Category 
Vni"  for  "Category  X." 

4.  Footnote  2  to  §  6.3(c)  is  amended  by 
removing  the  second  sentence. 

5.  Section  6.8  is  amended  by  revising 
the  first  sentence  and  by  adding  two 
new  sentences  between  the  first  and 
second  sentences  of  paragraph  (a),  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (c),  and  by  revisiag  paragraph 
(d),  to  read  as  follows: 

f6J    Dooumem*  for  otoarance,  or  tor 
certain  departuTM. 

(a)  At  the  time  of  departure  or.  with 
Customs  approval,  if  the  cargo  is 
available  for  inspection,  at  any  time 
before  departure,  of  any  aircraft  horn 
any  area'from  which  clearance  is 
required  by  5  5  6.3  or  6.5.  the  aircraft 
commander  or  an  authorized  person 
shall  deliver  to  Customs  an  outward 
general  declaration,  a  cargo  manifest 
and  any  required  shipper's  export 
declarations  for  all  cargo  on  the  aircraft 
(and  for  aircraft  itself,  if  it  is  being 
exported  from  ttie  United  States  for 
foreign  account).  If  cargo  is  on  board  the 
aircraft,  an  outward  general  declaration 
shall  not  be  required  if  the  following 
statement,  signed  by  the  aircraft 
commander  or  an  authorized  person,  is 
on  the  cargo  manifest 

I  declare  that  to  the  l>ett  of  my  knowledge 
and  belief  this  manifest  contains  an  exact 
and  true  account  of  all  cargo  on  board  this 
aircraft 

Signed    

(Aircraft  Commander  or  Authorized  Person) 

If  no  cargo  is  on  board,  an  outward  general 
declaration  shall  not  be  required  if  the 
following  statement  signed  by  the  aircraft 
commander  or  an  authorized  person,  is  on  the 
cargo  manifest 
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I  declare  that  there  u  no  cai^  on  board 
this  aircrait 

Signed    

(Aircrait  ConuBflnder  or  Authorized  Person] 

***** 

(c)  *  *  *  However,  if  a  cargo  manifest 
is  delivered  in  duplicate,  wnth  the 
appropriate  statement  as  provided  for  in 
paragraph  (a)  of  this  section,  the  general 
declaration  shall  not  be  required. 

(d)  One  copy  of  the  general 
declaration  for  departure  from  the 
United  States  or  one  copy  of  the  cargo 
manifest  with  the  appropriate  statement 
as  provided  for  in  paragraph  (a|  of  this 
section,  shall  constitute  a  clearance 
certiflcate  when  endorsed  by  the 
Customs  officer  in  charge  to  show  that 
clearance  is  granted.  When  a  scheduled 
aircraft  obtains  clearance  at  a  port  other 
than  the  port  at  or  nearest  the  place  of 
last  takeoff,  a  copy  of  the  cargo  manifest 
shall  be  attached  to  and  accompany  the 
general  declaration  endorsed  at  such 
port  for  any  necessary  use  at 
subsequent  United  States  ports.  In  such 
a  situation,  if  the  cargo  manifest 
contains  the  appropriate  statement  as 
provided  for  in  paragraph  [a]  of  this 
section,  the  general  declaration  shaQ  not 
be  required. 

(R.S.  25t  as  amended  section  624.  46  Stat 
759;  sections  904, 1108,  72  SUt  787.  799  as 
amended;  80  Stat  379  (19  LI.S.C  08. 1824;  49 
U.S.C.  1474,  l5)9;  5  U.S.C  301)) 
Williani  T.  Archey, 
Acting  Commissionar  of  Customs. 

Approved:  March  22, 1982. 
Robert  E.  Powis, 
Acting  Asaiatant  Secretary  of  the  Treasury. 

(FR  Ooc  ai-13Z2B  nisd  5-13-82: 1:45  ml 
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19CFRPart10 

[T.D.  M-91) 

Supplies  and  Equipment  for  Aircraft 
agency:  Customs  Servioe,  Treasury. 
action:  Pinal  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulabons  to  add  the  Peopie't 
Republic  of  China  to  the  list  of  cotmtries 
whose  aircraft  are  exempt  from  the 
payment  of  customs  duties  and  internal- 
revenue  taxes  on  supplies  and 
equipment  withdrawn  from  Customs  or 
Interna]  Revenue  custody  for  use  by  the 
aircraft  in  certain  circumstanoes.  fai 
accordance  with  a  request  from  the 
Department  of  State,  Taiwan  Desk,  the 
designation  for  the  People's  Republic  of 
China  will  appear  as  "China"  and  the 
present  designation  for  the  Republic  of 
China  will  appear  as  Taiwan." 

It  has  been  determined  that  the 
Government  of  the  People's  Republic  of 
China  allows  substantially  reciprocal 


privileges  to  United  States-registered 
aircraft  engaged  in  foreign  trade.  Based 
on  this  determinatioi^  a  reciprocal 
exemption  from  duties  and  taxes  haa 
been  granted  to  aircraft  registered  in  the 
People's  Republic  of  China. 

EFFECTIVE  DATE:  September  17, 19ea 

FOR  FURTHER  INFORMATION  CONTACT 

Samuel  Orandle,  Entry  Procedures  and 
Penalties  Division,  U.S.  Customs 
Service,  1301  ConstitBtioD  Avemie,  NW., 
Washington.  D-C  20229  (202-566-5778). 

SUPPLEMBITARV  MURMMATIOK 
Background 

Sections  309  and  317,  Tariff  Act  (rf 
1930,  as  amended  (19  U.S.C.  1309, 1317), 
provide  that  foreign-registered  aircraft 
engaged  in  foreign  trade  may  withdraw 
articles  of  foreign  or  domestic  origin 
from  Customs  or  Internal  Revenue 
custody  without  the  payment  of  customs 
duties  and/or  internal-revenue  taxes,  for 
use  as  supplies  (including  equipment), 
ground  equipment  aiaintenance,  or 
repair  of  the  aircraft  llus  privilege  is 
granted  if  the  Secretary  of  Commerce 
finds,  and  advises  the  Secretary  of  the 
Treasury,  that  the  country  in  which  the 
foreign  aircraft  is  registered  allows 
substantially  reciprocal  privileges  to 
United  States-registered  aircraft.  Section 
10.59(f),  Customs  Regulations  (19  CFR 
10.59(f)).  bsts  those  coantries  whose 
aircraft  have  been  found  to  be  entitled 
to  these  privileges. 

In  accordance  with  19  U.S.C  1309(d), 
the  Assistant  Secretary  of  Commerce  for 
International  Economic  Policy,  to  whom 
the  authority  was  delegated  b]^the 
Secretary  of  Commerce  (45  FR  11862, 
February  22, 19S0),  has  found  and  by 
letter  dated  May  13, 1981,  has  advised 
the  Secretary  of  the  Treasury,  that 
effective  September  17, 1960,  the 
Government  of  the  People's  Republic  of 
China  aOows  privileges  substantially 
reciprocal  to  those  provided  in  19  U.S.C. 
1309  and  1317  to  United  States- 
registered  aircraft  engaged  in  forei^ 
trade.  Corresponding  privileges 
accordingly  are  extended  to  aircraft 
registered  m  the  People's  Republic  of 
China  and  engaged  in  foreign  trade, 
effective  as  of  September  17, 1980. 

Therefore,  §  10.59(f)  is  being  amended 
to  add  the  People's  Republic  of  China  to. 
the  list  of  countries  contained  therein 
(effective  September  17, 1980).  In 
accordance  with  a  request  frwn  the 
Department  of  State.  Taiwan  Desk,  the 
designation  for  the  People's  Republic  of 
China  wtU  appear  as  "China"  and  the 
present  designation  for  the  Republic  of 
China  will  appear  as  "Taiwan"  at  the 
end  of  the  list  of  countries.  Also,  the 
listing  of  "China"  is  being  asterisked. 


with  a  footnote  referring  the  reader  to 
the  Taiwan"  listing. 

List  of  SubjacU  in  19  CFR  Part  It 

Customs  duties  and  inspection. 
Imports,  Exports. 

Amendmente  to  ^  SegnlatiaBS 

Section  10.59(f),  Customs  Regulations 
(19  CFR  10.59(f]),  is  amended  as  set  forth 
below: 

1.  By  adding  "China*"  in  the 
appropriate  alphabetical  order  tmder  the 
colimm  headed  "Country,"  and  "82-91" 
under  the  column  headed  "Treasury 
Decisions(8)." 

2.  By  removing  "Republic  of  China" 
from  the  column  headed  "Country,"  "70- 
107(1)"  from  the  column  headed 
Treasury  Ded8ion8(s),"  and  "Not 
applicable  to  ground  equipment"  from 
the  column  headed  "Exceptions  if  any, 
as  noted  -." 

3.  By  adding  "Taiwan"  two  spaces 
below  Yugoslavia  under  the  column 
headed  "Country,"  "70-107(1).  82-01 " 
under  the  column  headed  'Treasury 
Decisionals)."  and  "Not  applicable  to 
ground  equipment"  under  the  column 
headed  "Exceptions  if  any,  as  noted  -." 

4.  By  placing  "*  See  also  Taiwan"  one 
space  below  the  line  at  the  end  of  the 
table  in  S  10.50(0. 

InappMciMHy  of  PoMIc  Notice  and 
Delayed  Effecttve  Date  Requirentents 

Because  the  subject  matter  of  this 
document  does  not  constitute  a 
departure  from  established  policy  or 
procedures  but  merely  announces  the 
granting  of  an  exemption  for  which  there 
is  a  statutory  basis,  pursuant  to  5  U.S.C. 
553(b)(B),  notice  and  public  procedure 
thereon  are  found  to  be  unnecessary 
and  pursuant  to  5  U.S.C.  553(d)(1),  a 
delayed  effective  date  is  not  required. 

Inapplicability  of  Regubtory  Flexibifity 
Act 

This  dociunent  is  not  subject  to  the 
provisions  of  sections  603  and  604  of 
title  5.  United  States  Code,  as  added  by 
section  3  of  Pub.  L  96-354,  the 
"Regulatory  Flexibility  Act"  That  Act 
does  not  apply  to  any  regulation  such  as 
this  for  which  a  notice  of  proposed 
rulemaking  is  not  required  by  the 
Adminisfrative  Procedure  Act  (6  U.S.C. 
551  e/ se^.)  or  any  other  statute. 

Executhre  Order  12291 

This  amendment  don  not  meet  the 
criteria  for  a  "major"  regulation  as 
defined  ia  section  1(b)  of  E.0. 12291. 

Accordingly,  a  regulatory  impact 
analysis  is  not  required. 
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Drafting  iofonnatioa 

The  principal  author  of  this  document 
was  Robert  J.  Pisani,  Regulations 
Control  Branch,  Office  of  Regulations 
and  Rulings.  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
of  the  Customs  Service  and  the 
Departments  of  Commerce  and  State 
participated  in  its  development. 

Dated:  March  26. 1982. 
lohn  M.  Walker,  Jr.. 

Assistant  Secretary  of  the  Treasury. 

(PR  Doc  82-13131  Piled  S-13-82:  8:43  ami 
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19  CFR  Part  19 

(T.D.  82-90] 

Customs  Regulations  Amendment 
Relating  To  Imported  Smelted  or 
Refined  Products  Containing  Metal 

agency:  Customs  Service,  Treasury. 
action:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  to  simplify  the 
reporting  requirements  relating  to  the 
amount  of  dutiable  metal  in  imported 
smelted  or  refined  products.  Customs 
believes  the  revenue  is  amply  protected 
without  requiring  that  smelted  or  refined 
products  containing  dutiable  metal  be 
described  in  the  warehouse  withdrawal 
and  delivery  permit  Further,  paperwork 
and  reporting  burden  is  reduced  by  the 
amendment 

EFFECTIVE  DATE:  May  14, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Rosoff,  Carriers,  Drawback  and 
Bonds  Division,  U.S.  Customs  Service, 
1301  Constitution  Avenue.  NW., 
Washington,  D.C.  20229  (202-566-5865). 
SUPPLEMENTARY  INFORMATION: 

Background 

Imported  metal-bearing  materials  may 
be  entered  into  a  bonded  smelting  or 
refming  warehouse  in  the  United  States 
without  the  payment  of  duties  and 
smelted  or  refmed,  or  both,  together 
with  other  metal-bearing  materials  of 
domestic  or  foreign  origin. 

Upon  the  withdrawal  for  consumption 
of  metal  so  smelted  or  refined,  or  both, 
duty  is  collected  on  the  quantity  of 
metal  contained  in  the  imported  metal- 
bearing  materials.  In  order  to  aid  in 
determining  the  amount  of  duty  to  be 
paid.  §  ig.l8(b).  Customs  Regulations  (19 
CFR  19.18(b)),  provides  that  the   - 
warehouse  withdrawal  and  delivery 
permit  shall  (1)  describe  the  smelted  or 
refined  products  to  be  withdrawn  in 
terms  of  the  condition  in  which  they  will 
be  when  released  from  Customs  custody 


upon  presentation  of  the  delivery  permit 
(2)  state  the  estimated  amount  of  tiie 
dutiable  metal  contained  in  the 
products;  and  (3)  the  warehouse 
withdrawal  shall  specify  the  applicable 
wastage. 

Customs  has  determined  that  the 
revenue  is  amply  protected  without 
requiring  a  description  of  the  smelted  or 
refined  products  containing  dutiable 
metal  in  the  warehouse  withdrawal  and 
delivery  permit.  The  deletion  of  this 
requirement  reduces  paperwork  and  the 
reporting  burden  for  tiiose  who  must  file 
the  warehouse  withdrawal  and  delivery 
permits  and  yet  continues  to  provide 
adequate  protection  of  the  revenue. 
Accordingly,  a  notice  of  proposed 
rulemaking  proposing  to  delete  this 
requirement  was  published  in  the 
Federal  Register  on  October  1. 1981  (46 
FR  48238).  Only  one  comment  was 
received  in  response  to  the  notice  and 
this  comment  while  in  favor  of  the 
proposal  was  non-substantive. 
Accordingly,  after  further  review  of  this 
matter,  the  proposal  is  adopted  as 
published  in  the  notice  of  proposed 
rulemaking. 

InappUcatnlity  of  Delayed  Effective  Date 

Because  the  subject  matter  of  this 
document  does  not  constitute  a 
departure  from  estabUshed  policy,  only 
slightly  modifies  an  existing  procedure, 
and  confers  a  benefit  on  the  public 
through  a  reduced  reporting 
requirement  pursuant  to  5  U.S.C. 
553(d)(1)  a  delayed  effective  date  is  not 
required; 

Executive  Order  12291 

This  proposed  amendment  is  not  a 
"major"  regulation  as  defined  in  section 
1(b)  of  E.0. 12291.  Accordingly,  a 
regulatory  impact  analysis  is  not 
required. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  fiexibility  analysis  (5 
U.S.C.  603,  604),  are  not  applicable  to 
this  regulation  because  publication  of  a 
notice  of  proposed  rulemaking  was  not 
required  by  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.),  or 
any  other  law. 

Drafting  Informatioa 

The  principal  author  of  this  document 
was  John  E.  Elkins,  Regulations  Conhx)l 
Branch,  Office  of  Regulations  and 
Rulings,  U.S.  Customs  Service.  However, 
other  Customs  personnel  participated  in 
its  development 


List  of  Subjects  in  19  CFR  Fart  19 

Customs  duties  and  inspection. 
Imports,  Exports,  Surety  bonds. 
Warehouses. 

Amendment  to  the  Regulations 

-     Part  19,  Customs  Regulations  (19  CFR 
Part  19).  is  amended  as  set  forth  below. 
William  T.Aichey, 
Deputy  Commissioner  of  Customs. 

Approved:  April  12. 1982. 
lohn  M  Walker,  |r.. 
Assistant  Secretary  of  the  Treasury. 

PART  19-CUSTOMS  WAREHOUSES. 
CONTAINER  STATIONS  AND 
CONTROL  OF  MERCHANDISE 
THEREIN 

Section  19.18(b),  Customs  Regulations 
(19  CFR  19.18(b)),  is  amended  by 
revising  the  fourth  sentence  of  the 
section  to  read  as  follows: 


§19.18    SmeWng  and  refMng:  i 

for  wastage;  wWtidrawal  for  consuraptton. 

(b)  *  •  *  TTie  warehouse  withdrawd 
and  delivery  permit  shall  state  the 
estimated  amount  of  the  dutiable  metal 
contained  in  the  products,  and  the 
warehouse  withdrawal  shall  specify  the 
applicable  wastage.  *  *  *  R^  251,  as 
amended,  sections  312,  624, 46  Stat  692. 
as  amended.  759  (19  U.S.C  66. 1312. 
1624). 

(PR  Doc.  82-131 SD  Piled:  S-U-«  •«  ami 
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19  CFR  Part  162 

[TJX  82-89) 

Summary  Forfeiture:  ControOed 
SulMtances 

agency:  Customs  Service.  Treasury. 
ACTION:  Interim  regulation. 

summary:  This  document  amends  the 
Customs  Regulations  to  provide  that  (1) 
Certain  seized  controlled  substances 
which  are  imported  into  the  United 
States  without  the  proper  entry 
documentation  may  be  declared  as 
summarily  forfeited  to  the  United  States; 
and  (2)  Such  seized  controlled 
substances  may,  upon  the  direction  of 
the  appropriate  Customs  officer,  be 
immediately  disposed  of  in  a  proper 
manner  and  pursuant  to  existing 
disposal  procedures.  These  amendments 
are  being  made  to  alleviate  the 
unnecessary  and  costiy  storage  of  large 
quantities  of  controlled  substances  for 
three  weeks.  Such  substances  have  been 
illegally  imported  or  attempted  to  be 
imported  into  the  United  States,  and. 
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under  present  regnlatkint.  are  required 
to  be  stored  for  three  weeks,  until  public 
notice  of  their  impending  summary 
forfeiture  is  provided  by  Customs. 
EFFECTIVE  DATE:  May  11, 1982. 
Comments:  These  amendments  are 
being  publlAbed  as  interim  regulations, 
effective  on  May  11, 1982.  However, 
written  comments  received  on  or  before 
June  14, 1982  will  be  considered  in 
determining  whether  any  changes  to  the 
regulations  are  required  before 
permanent  rules  are  published. 
ADDRESS:  Send  comments  to  the  U.S. 
Customs  Service,  1301  Regulations 
Control  Branch.  Room  2428. 1301 
Constitution  Avenne,  NW..  Washington, 
D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  L  Basha,  Office  of  the  Chief 

Counsel,  U.S.  Costoms  Service,  1301 

Constitution  Avenue,  hfW., 

Washington,  D.C  20229,  (202-56&- 

2482);  or 
David  Goldfarb,  Assistant  Regional 

Counsel,  U.S.  Cnstoms  Service,  99  S.E 

5th  Street,  Miami.  Florida  33131,  (305- 

350-4321). 

SUPPLEMCNTARY  MPORMATION: 
Backgroimd 

During  the  last  few  years.  Customs 
has  foimd  it  increasingly  difficult  to 
adequately  store  and  safeguard 
controlled  substances  that  have  been 
seized  for  violation  of  drug  and/or 
customs  laws.  Under  present  S  162.45. 
Customs  Regulations  (19  CFR  162.45]. 
Customs  is  required  to  retain  seized 
drugs  for  at  least  three  weeks,  during 
which  time  notice  of  their  impending 
summary  forfeiture  under  the  customs 
laws  is  given.  This  three  week  retention 
provision  necessitates  the  storage  of 
these  items  in  secxire  areas  because  of 
their  illicit  value  and  often  dangerous 
propensities.  The  problem  of  storage 
and  seciuity  of  seized  drugs  has  become 
acute  in  Customs  regions  diat  have  large 
scale  drug  smuggling  activity.  For 
example,  the  Miami,  Florida.  Customs 
Region  {Region  TV]  alone  seized  over 
3,400,000  poimds  of  marihuana  in  fiscal 
year  1981.  The  cost  to  the  Government 
in  providing  secore  storage  for  loch 
large  quantities  of  dmgs  has  become 
excessive.  Additionally,  the  storage  of 
large  quantities  of  these  items  often 
interferes  with  the  efficient  c^>eration  «rf 
other  Customs  business. 

The  Controlled  Substances  Act  (21 
U.S.C.  801,  et  seq.)  and  the  Controlled 
Substances  Import  and  Export  Act  (21 
U.S.C.  951  et  seq.),  deem  illegally 
imported  Scheduk  I  drugs  (as  defined  in 
21  U.S.C.  802(6)  and  812)  to  be 
contraband  that  is  summarily  forfeited 
to  the  United  States  (21  U.S.C.  881(0. 


965].  The  Siqireme  Court  has  held  that 
contraband  is  not  required  to  be 
returned  to  the  person  from  whom  it  is 
seized.  Trupiano  v.  United  States,  SS4 
U.S.  699.  710  (1948];  United  States  v. 
Jeffers.  342  U.S.  48,  53  (1951). 
Accordingly,  because  illegally  imported 
Schedule  I  substances  are  summarily 
forfeited  to  the  United  States  upon 
seizure,  there  is  no  purpose  served  in 
storing  such  substances,  or  notifying  the 
public  of  Customs  intention  to  dispose 
of  such  substances  (porsoant  to 
§  162.45).  The  pubbc  notice  provision  of 
§  162.45  is  included  in  the  regulations  for 
the  benefit  of  those  parties  who  might 
have  a  legitimate  interest  in  seized 
property,  and  who  m^it  wish  to  file  a 
claim  for  such  property  pursuant  to 
§  162.47,  Customs  Regulations  (19  CFR 
162.47).  TTie  fact  that  seized  Schedule  I 
dmgs  are  deemed  contraband  (i.e., 
summarily  forfeited  to  Ae  Government) 
precludes  any  claim  under  §  16247.  To 
the  best  knowledge  of  Customs,  no 
claim  for  property  subject  to  sumraary 
forfeiture  under  (  162.47  has  ever  been 
filed  with  respect  to  seized  Schedule  I 
drugs. 

Comments 

Before  adopting  these  regulations  as 
permanent  rules,  consideration  will  be 
given  to  any  written  commeBts  timely 
submitted  to  the  Commissioner  of 
Customs.  Comments  subaitted  will  be 
available  ior  puhfic  iD^>ectiaD  in 
accordance  with  {  103.11(bl.  Customs 
Regulations  (19  CFR  103.11(b)),  on 
normal  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Control  Branch,  Customs 
Service  Headquarters,  Room  2428, 1301 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20229. 

InappllcabMf  of  Notica  Md  Dvisyed 
Eft  ectiv*  OMt  Provlatons 

An  acute  storage  problem  associated 
with  large  quantity  seizures  of 
controlled  substances  has  arisen  and 
poses  security  risks,  is  expensive,  and 
interferes  widi  normal  Customs 
business.  The  problem  is  particidariy 
acute  in  Cnstoms  Region  IV  (Nfiami. 
Florida)  due  to  the  continuous  number  of 
large  quantity  drug  seizwes  effected 
there.  Because  of  these  factors,  and 
because  21  U.S.C  881(f),  985.  deem 
illegally  unported  Schedule  L  controUed 
substances  to  be  contraband,  which  is 
summarily  forfeited  to  the  United  States, 
it  has  been  determined  that  parsnant  to 
6  U.S.C  553(bXB).  notice  and  public 
procedure  are  impracticable, 
unneceaaary,  and  contrary  to  the  paUic 
interest  Accordingly,  pursuant  to  5 
U.S.C.  553(d)(3),  good  cause  exists  for 


dispensing  with  a  delayed  effective 
date. 

Regulatory  HexfliOity  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  fiexilnlity  analysis  (5 
U.S.C.  603.  804)  are  not  applicable  to 
these  amendments  because  the  rules 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  amendments  are  not 
expected  to:  have  significant  secondary 
or  incidental  effects  on  a  substantial 
number  of  small  entities;  impose,  or 
otherwise  cause,  a  significant  increase 
in  the  reporting,  recordkeeping  or  other 
comphance  burdens  on  a  substantial 
number  of  small  entities;  or  generate 
significant  interest  or  attention  from 
entities  through  comments,  either  formal 
or  infonnaL 

Acoudin^y,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C 
605(b))  that  the  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Drafting  failonnatkMi 

The  principal  author  of  this  document 
was  Robert ).  Pisani.  Regulations 
Control  Branch,  Office  of  Regulations 
and  Rulings,  MS.  Customs  Service. 
However,  personnel  from  other  Costams 
offices  participated  in  its  development 

List  of  Subsets  in  M  CFR  Pait  182 

Administrative  practice  and 
procedure.  Law  enforcement  Penalties, 
Search  warrants.  Seizures  and 
forfeitures.  Imports,  Customs  duties  and 
inspection. 

Amendments  to  Ae  Regalatioos 

PART  162— RECORDKEEPING, 
INSPECTION.  SEARCH,  AND  SEIZURE 

1.  The  section  heading  and  paragraph 
(b)  of  S  182.45,  Customs  Regulations  (19 
CFR  lB2.4S(b)).  are  amended  to  reed  as 
follows: 


1162.4$   SMMinrytortaflare 

urtMravahie 

not  over  $10,000:  l»ropar<y  oM 

larttian 

Schedule  J  contralad  sMbelwi 

oaa.  Notice  of 

seizure  and  sale. 

(b)  PuMication.  (1)  If  the  appraised 
value  of  any  property  in  one  seizure 
from  one  person  other  Ibm  Schedule  I 
controlled  a^Mtanoes  (as  defined  in  21 
U.S.C.  802(0))  exceeds  $250.  the  notice 
shall  be  poUisfaed  in  a  newspaper  of 
general  circulation  in  the  Custoias 
district  and  the  }»diciai  district  in  which 
the  property  was  seized  for  al  least 
three  successive  weeks. 
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(2)  In  all  other  cases,  except  for 
Schedule  I  controlled  substances  (see 
S  162.45a].  the  notice  shall  be  published 
by  posting  in  a  conspicuous  place 
accessible  to  the  public  iB  the 
customhouse  nearest  the  place  of 
seizure  and  in  the  customhouse  at  the 
headquarters  port  for  the  Customs 
district,  with  the  date  of  posting  noted 
thereon,  and  shall  be  kept  posted  for  at 
least  three  successive  weeks.  Articles  of 
small  value  of  the  same  class  or  kind 
included  in  two  or  more  seizures  shall 
be  advertised  as  one  unit 
•        •        •        •        • 

2.  Part  162,  Customs  Regulations  (19 
CFR  Part  162),  is  amended  by  adding  a 
new  }  162.45a,  to  read  as  follows: 

§162.453    Summary  forfaMure  of  Sohedul* 
I  controMed  substances. 

The  Controlled  Substances  Act  (84 
Stat.  1242,  21  U.S.C.  801)  provides  that 
all  controlled  substances  in  Schedule  I 
(as  defined  in  21  U.S.C  802(6)  and  812) 
that  are  possessed,  transferred,  sold,  or 
offered  for  sale  in  violation  of  die  Act 
shall  be  deemed  contraband  and  seized 
and  summarily  forfeited  to  the  United 
States  (21  U.S.C.  881(f)).  By  reference, 
the  Controlled  Substances  Import  and 
Export  Act  (21  U.S.C  951)  incorporates 
this  contraband  forfeiture  provision.  See 
21  U.S.C.  965.  Accordingly,  in  the  case  of 
a  seizure  of  Schedule  I  controlled 
substances,  the  appropriate  Regional 
Commissioner  of  Customs  shall  contact 
the  appropriate  Drug  Enforcement 
Administration  official  responsible  for 
issuing  permits  authorizing  the 
importation  of  such  substances  (see  21 
CFR  1312).  If  upon  inquiry  the  Regional 
Commissioner  or  his  designee  is  notified 
that  no  permit  for  lawful  importation 
has  been  issued,  he  shall  declare  the 
seized  substances  contraband  and 
forfeited  pursuant  to  21  U.S.C  881(f). 
Inasmuch  as  such  substances  are 
deemed  contraband,  the  notice 
procedures  set  forth  in  section  162.45  are 
inapplicable  to  the  disposition  of 
Schedule  I  substances. 

3.  Section  162.63,  Customs 
Regulations  (19  CFR  162.63).  is  amended 
to  read  as  follows: 

9162.63    ArfMts  and  MiairML 

Arrests  and  seizures  under  the 
Controlled  Substances  Act  (84  StaL 
1242,  21  U.S.C.  801),  and  the  Controlled 
Substances  Import  and  Export  Act  (84 
Stat.  1285,  21  U.S.C.  951),  shall  be    ^ 
handled  in  the  same  manner  as  other 
Customs  arrests  and  seizures.  However, 
Schedule  I  controlled  substances  (as 
defined  in  21  U.S.C.  802(6)  and  812) 
imported  contrary  to  law  shall  be  seized 
and  forfeited  in  the  manner  provided  in 


the  Controlled  Substances  Act  (21  U.S.C 
881(f)).  See  S  162.45a. 

(Sec.  511(d),  1018,  84  Stat  1277, 1291;  21 
U.S.C.  881(d),  966) 

(R.S.  251,  as  amended,  sec  624.  Stat.  722,  as 
amended.  728,  as  amended.  TSO  (19  U.S.C  66, 
1624)) 

William  voa  Raab, 

Commissioner  of  Customa. 

Approved:  March  22, 1982. 
Robert  E.  Powis. 
Acting  Assistant  Secretary  of  the  Treasury. 

[FR  Doc  SZ-U1U  FUmI  5-U-82;  8>H  am| 
BILIJNQ  CODE  4*2S-(»-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  436  and  442 
[Docket  Na  •2N-0077] 

Antibiotic  Drugs;  Cefamandole  Sodhm 
for  injection 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUKMAIlv:  The  Pood  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide  for 
the  certification  of  a  new  antibiotic  drug, 
cefamandole  sodium  for  Injection.  The 
manufacturer  has  suppUed  sufficient 
data  and  information  to  establish  its 
safety  and  efficacy. 
DATES:  Effective  May  14, 1982; 
comments,  notice  of  participation,  and 
request  for  hearing  by  June  14, 1982; 
data,  information,  and  analysis  to  justify 
a  hearing  by  July  13. 1982. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Joan  Eckert,  Bureau  of  Drugs  (HFD-140), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
44J-4290. 

SUPPLEMENTARY  INFORMATION:  FDA  has 

evaluated  data  submitted  in  accordance 


with  regulations  promulgated  under 
section  507  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C  357),  as 
amended,  with  respect  to  providing  for 
the  certification  of  a  new  antibiotic  drug, 
cefamandole  sodium  for  injection.  TTie 
agency  has  concluded  that  the  data 
supplied  by  the  manufacturer 
concerning  this  antibiotic  drug  are 
adequate  to  establish  its  safety  and 
efficacy  when  the  drug  is  used  as 
directed  in  the  labeling  and  that  the 
regulations  should  be  amended  in  Parts 
436  and  442  (21  CFR  Parts  436  and  442) 
to  provide  for  its  certification. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(bK22)  (proposed 
December  11, 1979;  44  FR  71742)  Uiat  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects 

2lCFRPart43e 

Antibiotics. 

21  CFR  Part  442 

Antibiotics,  Cepha. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  507, 701 
(f)  and  (g),  52  SUt.  1055-1056  as 
amended.  59  StaL  463  as  amended  (21 
U.S.C.  357,  371  (f)  and  (g)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formeriy  5.1;  see  46  FR  26052;  May  11. 
1981)).  Parts  436  and  442  are  amended  as 
follows: 

PART  436— TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAINING  ORtXSS 

1.  Part  436  is  amended: 

a.  In  §  436.33(b)  by  alphabetically 
inserting  a  new  item  into  the  table  as 
follows: 

§436.33    Safety  teat 


(b)  *  •  • 


AiilUuUc  drug 


Rom*  of 


MoThi 


Cetamandots  Mdiaii. 


05 
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b.  In  9  436.324(d),  by  inserting  a  new 
sentence  between  the  heading  and  the 
first  sentence,  to  read  as  follows: 

§436.324    Polarographic  analysis  Of 
ccfamandote. 

•        •        •        •        * 

(d)  Preparation  of  sample  and 
working  standard  solutions.  Use  the 
cefamandole  hthium  working  standard. 


PART  442-CEPHA  ANTIBIOTtC 
DRUGS 

2.  Part  442  is  amended: 
a.  In  Subpart  A  by  adding  new 
S  442.9a,  to  read  as  follows: 

{  442.9a    StwHa  c«famandol«  sodium. 

(a)  Requirements  for  certification — (1) 
Standards  of  identity,  strength,  quality, 
and  purity.  Sterile  cefamandole  sodium 
is  5-thia-l-azabicyclo[4.2.0joct-2-ene-2- 
carboxylic  acid,  7- 

[(hydroxyphenyIacetyl)amino]-3-{((l- 
methyl-l//-tetrazol-5-yl)thio]methyl]-8- 
OXO-,  monosodium  salt  [6fl-[6a.  7/3(R*)]]- 
.  It  is  so  purified  and  dried  that: 

(i)  Its  cefamandole  content  is  not  less 
than  860  micrograms  and  not  more  than 
1,000  micrograms  of  cefamandole  per 
milligram  on  an  anhydrous  basis. 

(ii)  It  is  sterile. 

(iii)  It  is  nonpyrogenic. 

(iv)  It  passes  the  safety  test. 

(v)  Its  moisture  content  is  not  more 
than  3.0  percent. 

(vi)  Its  pH  in  an  aqueous  solution 
containing  100  milligrams  per  milliliter  is 
not  less  than  3.5  and  not  more  than  7.0. 

(vii)  It  passes  the  identity  test. 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
S  432.5  of  this  chapter. 

(3)  Requests  for  certification:  samples. 
In  addition  to  complying  with  the 
requirements  of  §  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on  the 
batch  for  cefamandole  content,  sterility, 
pyrogens,  safety,  moisture,  pH,  and 
identity. 

(ii]  Samples  required: 

[a]  For  all  tests  except  sterility:  10 
packages,  each  containing 
approximately  500  milligrams. 

[b)  For  sterility  testing:  20  packages, 
each  containing  equal  portions  of 
approximately  250  milligrams. 

(b)  Tests  and  methods  of  assay — (1) 
Cefamandole  content.  Proceed  as 
directed  in  9  436.324  of  this  chapter. 

(2)  Sterility.  Proceed  as  directed  in 
{  436.20  of  tiiis  chapter,  using  the 
method  described  in  paragraph  (e)(1)  of 
that  section. 

(3)  Pyrogens.  Proceed  as  directed  in 
{  436.32(b)  of  this  chapter,  using  a 


solution  containing  50  milligrams  of 
cefamandole  per  milliliter. 

(4)  Safety.  Proceed  as  directed  in 
9  436.33  of  this  chapter. 

(5)  Moisture.  Proceed  as  directed  in 
9  436.201  of  this  chapter. 

(6]  p// Proceed  as  directed  in  9  436.202 
of  this  chapter,  using  an  aqueous 
solution  containing  100  milligrams  per 
milliliter. 

(7)  Identity.  Proceed  as  directed  in 
9  436.211  of  this  chapter,  using  the 
mineral  oil  mull  prepared  as  described 
in  paragraph  (b)(2)  of  that  section. 

b.  In  Subpart  C  by  adding  new 
9  442.209,  to  read  as  follows: 

§442.209    Cofamandole  sodhm  for 
in|«ctk>n. 

(a)  Requirements  for  certification — 
(1 — Standards  of  identity,  strength, 
quality,  and  purity.  Cefamandole 
sodium  for  injection  is  a  dry  mixture  of 
cefamandole  sodium  and  one  or  more 
suitable  and  harmless  buffering  agents. 
Its  cefamandole  content  is  satisfactory  if 
it  is  not  less  than  90  percent  and  not 
more  than  115  percent  of  the  number  of 
milligrams  of  cefamandole  that  it  is 
represented  to  contain.  It  is  sterile.  It  is 
nonpyrogenic.  It  passes  the  safety  test. 
Its  moisture  content  is  not  more  than  3.0 
percent.  Its  pH  is  not  less  than  6.0  and 
not  more  than  8.5.  The  cefamandole 
sodium  used  conforms  to  the  standards 
prescribed  by  §  442.9a(a)(l). 

(2)  Labeling.  It  shall  be  labeled  in 
accordance  with  the  requirements  of 
9  432.5  of  this  chapter. 

(3)  Requests  for  certification:  samples. 
In  addition  to  complying  with  the 
requirements  of  §  431.1  of  this  chapter, 
each  such  request  shall  contain: 

(i)  Results  of  tests  and  assays  on: 


[a]  The  cefamandole  sodium  used  in 
making  the  batch  for  cefamandole 
content,  moisture,  pH,  and  identity. 

[b]  The  batch  for  cefamandole 
content,  sterility,  pyrogens,  safety, 
moisture,  and  pH. 

(ii)  Samples  required: 

[a]  The  cefamandole  sodium  used  in 
making  the  batch:  10  packages,  each 
containing  approximately  500 
milligrams. 

[b]  The  batch: 

[1]  For  all  tests  except  sterility:  A 
minimum  of  10  immediate  containers. 

[2)  For  sterility  testing:  20  immediate 
containers,  collected  at  regular  intervals 
throughout  each  filling  operation. 

(b)  Tests  and  methods  of  assay — (1) 
Cefamandole  content.  Proceed  as 
directed  in  §  436.324  of  this  chapter, 
preparing  the  sample  solution  and 
calculating  the  cefamandole  content  as 
follows: 

(i)  Sample  solution.  Reconstitute  the 
sample  as  directed  in  the  labeling.  If  it  is 
represented  as  a  single-dose  container, 
remove  all  the  withdrawable  contents 
with  a  suitable  hypodermic  needle  and 
syringe.  If  the  labeling  specifies  the 
amount  of  potency  in  a  given  volume  of 
the  resultant  preparation,  remove  an 
accurately  measured  representative 
portion  fit>m  each  container.  Further 
dilute  an  aliquot  of  this  solution  with 
distilled  water  to  obtain  a  concentration 
of  2.0  milligrams  of  cefamandole  per 
milliliter  (estimated).  Transfer  5 
milliliters  of  this  solution  to  a  50- 
milliliter  volumetric  flask,  add  30 
milliliters  of  pH  2.3  buffer,  dilute  to 
volume  with  distilled  water,  and  mix. 

(ii)  Calculations.  Calculate  the 
cefamandole  content  as  follows: 


Milligranis  of  cefamandole 


^  ^  Milligrams  of 

work!  RR  standard 


^  Potency  of  working  standard 
in  micrograms  permilligram 


x/ 


where: 
i4=The  peak  height  of  the  sample; 
B=The  peak  height  of  the  working 

standard: 
/=The  dilution  factor  of  the  sample. 

(2)  Sterility.  Proceed  as  directed  in 
9  436.20  of  this  chapter,  using  the 
method  described  in  paragraph  (e)(1)  of 
that  section. 

(3)  Pyrogens.  Proceed  as  directed  in 
9  436.32(b)  of  this  chapter,  using  a 
solution  containing  50  milligrams  of 
cefamandole  per  milliliter. 

(4)  Safety.  Proceed  as  directed  in 
9  436.33  of  this  chapter. 

(5)  Moisture.  Proceed  as  directed  in 
9  436.201  of  this  chapter. 


fix  50  X  1.000 


(6)  pH.  Proceed  as  directed  in 
9  436.202  of  this  chapter,  using  an 
aqueous  solution  containing  100 
milligrams  per  milliliter. 

This  regulation  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  In 
accordance  with  the  conditions  for 
certification  in  section  507  of  the  act  (21 
U.S.C.  357),  FDA  permits  the 
manufacturer  to  market  this  drug  on  a 
"release"  status  pending  this 
regulation's  effective  date.  Because  this 
regulation  is  not  controversial  and 
because  when  effective  it  provides 
notice  of  accepted  standaitls  and 
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permits  earUer  certification  of  regulated 
products,  notice  and  comment  procedure 
and  delayed  effective  date  are  found  to 
be  unnecessary  and  not  in  the  public 
interest  The  amendment,  therefore,  is 
effective  May  14, 1982.  However, 
interested  persons  may,  on  or  before 
June  14, 1982,  submit  written  comments 
on  this  rule  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  commeats  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
betweeen  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1)  on 
or  before  June  14, 1982,  a  written  notice 
of  participation  and  request  for  hearing, 
and  (2)  on  or  before  July  13, 1982,  the 
data,  information,  and  analyses  on 
which  the  person  relies  to  justify  a 
hearing,  as  specified  in  21  CFR  430.20.  A 
request  for  a  hearing  may  not  rest  upon 
mere  allegations  or  denials,  but  must  set 
forth  specific  facts  showing  that  there  is 
a  genuine  and  substantial  issue  of  fact 
that  requires  a  hearing.  If  it  conclusively 
appears  from  the  face  of  the  data, 
information,  and  factual  analyses  in  the 
request  for  hearing  that  no  genuine  and 
substantial  issue  of  fact  precludes  the 
action  takm  by  this  order,  or  if  a  request 
for  hearing  is  not  made  in  the  required 
format  or  with  the  required  analyses,  the 
Commissioner  of  Food  and  Drugs  will 
enter  summary  judgment  against  the 
person(s]  who  request(s)  the  hearing, 
making  findings  and  conclusions  and 
denying  a  hearing.  All  submissions  must 
be  filed  in  three  copies,  identified  with 
the  docket  mmiber  appearing  in  the 
heading  of  this  order  and  filed  with  the 
Dockets  Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  430.20, 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(i)  or  18  U.S.C.  1905.  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Effective  date.  This  regulation  shall  be 
effective  May  14, 1982 


(Sees.  507.  701(0  and  (g).  52  Stat  1055-1056  as 
amended.  59  Stat.  463  as  amended  (21  U.S.C. 
357.  371(f)  and  (g))) 

Dated:  May  7. 1982. 
James  C  Morrisoo, 

Acting  Assistant  Director  for  Regulatory 

Affairs. 

[FK  Doc.  S2-13Q80  Fikd  5-13-8%  »«  ml 
BHXING  CODE  41M-01-M 


21  CFR  Parts  510  and  522 

New  Animal  Drugs;  Change  of  Sponsor 
Number 

AQENCY:  Food  and  Drug  Administration. 
ACTKM:  Final  rule. 

summary:  The  Food  and  Ehnig 
Administration  (FDA)  amended  the 
animal  drug  regulations  in  the  Federal 
Register  of  January  5. 1982  to  reflect  a 
change  in  sponsor.  That  document  did 
not  properly  assign  a  sponsor  number  of 
a  new  animal  drug  application  (NADA). 
This  document  corrects  that  error. 
EFFECTIVE  DATE:  January  5. 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
David  L  Gordon,  Bureau  of  Veterinary 
Medicine  (HFV-238).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
RockvUle.  MD  20857,  301-443-4243. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  5. 1982  (47 
FR  146),  FDA  amended  the  animal  drug 
regulations  to  reflect  the  change  of 
sponsor  of  NADA  035-825  for  naloxone 
hydrochloride  injection.  The  sponsor 
was  changed  to  Endo  Pharmaceuticals, 
Inc.,  Manati.  PR,  Inadvertently,  the  drug 
labeler  code  for  Endo,  Inc.,  Manati  PR. 
was  assigned  to  this  firm.  Iliis  " 
document  amends  the  regulations  to 
provide  for  the  correct  labeler  code. 

List  of  Subjects  in  21  CFR 

Part  510 

Administrative  practice  and  , 

procedure.  Animal  drugs.  Labeling. 
Reporting  requirements. 

Part  522 

Animal  drugs,  injectable. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i).  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  28052:  May  11. 
1981))  and  redelegated  to  the  Bureau  of 
Veterinary  Medicine  (21  CFR  5.83).  Parts 
510  and  522  are  amended  as  follows: 

PART  51&-tEW  ANIMAL  DRUGS 

9510.600    [Amended] 

1.  In  Part  510,  S  510.600    Names, 
addresses,  and  drug  labeler  codes  of 


sponsors  of  approved  applications  is 
amended  in  paragraph  (c)(1)  in  the  entry 
for  Endo  Pharmaceuticals,  Inc.,  by 
changing  the  drug  labeler  code  number 
"000060"  to  "000590"  &nd  in  paragraph 
(c)(2)  in  the  entry  for  000060  by  changing 
the  drug  labeling  code  number  "000060" 
to  "000590",  and  by  numerically 
inserting  the  revised  entry  in  the 
paragraph. 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

§52Z14»    [Amended] 

2.  In  Part  522.  S  522.1462    Naloxone 
hydrochloride  injection  is  amended  in 
paragraph  (b)  by  removing  the  number 
"000060"  and  inserting  in  its 
place"000590". 

Effective  date.  January  5, 1982. 

(Sec.  512(1).  82  Stat  347  (21  U.S.C  380(1))) 

Dated:  May  6. 1982. 
Max  L  Crandall. 

Associate  Director  for  Surveillance  and 
Compliance. 

|FR  Doc.  82-13066  Filed  S-13-82:  8:45  am| 
BILUNO  CODE  4iai>-01-M 


21  CFR  Part  520 

Oral  Dosage  Fonn  New  Animal  Drugs 
Not  Subject  to  Certification;  Piperazine 
Monohydrochiorlde  Liquid 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
appUcation  filed  by  Ralston  Purina  Co. 
providing  for  safe  and  effective  use  of 
piperazine  monohydrochloride  hquid  at 
an  anthelmintic  for  removal  of 
roundworms  from  dogs. 
EFFECTIVE  DATE:  May  14, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Bob  G.  Griffith,  Bureau  of  Veterinary 
Medicine  (HFV-112),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-3430. 
SUPPlfMENTARY  INFORMATION:  Ralston- 
Purina  Co.,  Checkerboard  Square.  SL 
Louis.  MO  63188,  filed  an  NADA  (125- 
730)  providing  for  safe  and  effective  use 
of  F*urina  Liquid  Dog  Wormer 
(piperazine  monohydrochloride  liquid] 
containing  4.77  percent  piperazine 
monohydrochloride  (equivalent  3.35 
percent  piperazine  base)  for  use  as  an 
anthelmintic  for  dogs  for  the  removal  of 
roundworms  Toxocara  canis  and 
Toxascaris  leonina.  The  product  is 
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administered  at  20  to  30  milligrams  of 
piperazine  base  per  pound  of  body 
weight  by  mixing  in  the  animal's  daily 
ration,  the  dose  to  be  consumed  in  one 
feeding.  The  product,  at  a  different 
concentration  but  the  same  dosage,  was 
the  subject  of  a  National  Academy  of 
Sciences/National  Research  Council 
(NAS/NRC]  evaluation  published  in  the 
Federal  Register  of  February  14, 1969  (34 
FR  2213).  The  evaluation  concluded,  and 
FDA  concurred,  that  the  product  is 
.  effective  for  use  as  labeled.  Additional 
studies  to  demonstrate  biological 
equivalence  are  not  required,  Based  on 
the  information  submitted,  the  NADA  is 
approved  and  the  regulations  are 
amended  to  reflect  the  approval. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
apQToval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  (proposed  December  11. 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cimiulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  656  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

list  of  Subjects  in  21  CFR  Part  520 

Animal  drugs,  oral  use. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  612(i),  82 
Stat.  347  (21  U.S.C.  360b(i))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  28052;  May  11. 
1981))  and  redelegated  to  the  Bureau  of 
Veterinary  Medicine  (21  CFR  5.83),  Part- 
520  is  amended  by  adding  new 
§  520.1806  to  read  as  follows: 

PART  S20-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

§520.1906    PlfMrazln*  monohydrocMorMe 
llquM. 

(a)  Specificationa.  The  product 
contains  K.77  percent  piperazine 
monohydrochloride,  equivalent  to  3.35 
percent  piperazine  base. 


(b)  Sponsor.  See  017800  in  §  510.600(c) 
of  this  chapter. 

(c)  Conditions  of  Use — (1)  Indications 
for  use.  For  dogs  for  the  removal  of 
roundworms  [Toxocara  canis  and 
Toxascaris  leonind). 

(2)  Dosage.  Administer  20  to  30 
milligrams  of  piperazine  base  per  poimd 
of  body  weight  as  a  single  dose. 

(3)  Limitations.  Administer  by  mixing 
into  the  animal's  ration  to  be  consumed 
at  one  feeding.  For  animals  in  heavily 
contaminated  areas,  reworm  at  monthly 
intervals.  Not  for  use  in  unweaned  pups 
or  animals  less  than  three  weeks  of  age. 
Consult  your  veterinarian  for  assistance 
in  the  diagnosis,  treatment,  and  control 
of  parasitism. 

Effective  date.  This  regulation  shall 
become  effective  May  14, 1982. 

(Sec.  512{i),  82  Stat.  347  (21  U.S.C.  360b(i))) 

Dated:  April  5. 1982. 
Gerald  B.  Guest. 

Acting  Director,  Bureau  of  Veterinary 
Medicine. 

[FR  Doc  82-13059  Filed  5-13-aZ:  fttf  ui] 
MLUMQ  CODE  4M0-01-M 


21  CFR  Part  529 

Certain  Other  DoMge  Form  New 
Animal  Drugs  not  Subject  to 
Certification;  NIfurplrinol  Capsules; 
Change  of  Sponsor 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  apphcation  (NADA)  providing  for  a 
change  of  sponsor  for  nlfuipirinol 
capsules  from  Zoecon  Industries  to 
Abbott  Laboratories. 
EFFECTIVE  DATE:  May  14, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bob  G.  Griffith,  Bureau  of  Veterinary 
Medicine  (HFV-112).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.-MD  20857.  301-443-3430. 
SUPPt^MENTARY  INFORMATION:  ZoeCOn 
Industries,  Inc.,  12200  Denton  Dr., 
Dallas,  TX  75234,  filed  supplemental 
NADA  99-568  providing  for  a  change  of 
sponsor  to  Abbott  Laboratories.  North 
Chicago.  IL  60064.  The  supplement  is 
approved  and  the  regulations  are 
amended  to  reflect  the  change. 

This  action,  the  change  of  sponsor  of 
an  NADA.  does  not  involve  changes  in 
manufacturing  facilities,  equipment, 
procedures,  or  personnel.  Under  the 
Bureau  of  Veterinary  Medicine's 
supplemental  approval  policy  (42  FR 
64367;  December  23, 1977],  this  is  a 


Category  I  approval  which  did  not 
require  reevaluation  of  the  safety  and 
effectiveness  data  in  the  parent 
application. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24[d)(l)(i)  (proposed  December  11. 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

List  of  Subjects  in  21  CFR  Part  529 

Animal  drugs. 

PART  529-CERTAIN  OTHER  DOSAGE 
FORM  NEW  ANIMAL  DRUGS  NOT 
SUBJECT  TO  CERTIFICATION 

§529.1526    [Amended] 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  28052;  May  11, 
1981))  and  redelegated  to  the  Bureau  of 
Veterinary  Medicine  (21  CFR  5.83),  Part 
529  is  amended  in  §  529.1526 
Nifurpirinol  capsules  in  paragraph  (b) 
by  removing  drug  sponsor  code  "011536" 
and  inserting  in  its  place  "043731". 

Effective  date.  May  14, 1982. 
(Sec.  512(1),  82  Stat.  347  (21  U.S.C.  3eob{i))) 

Dated:  May  5, 1982. 
Robert  A.  Baldwin. 
Associate  Director  for  Scientific  Evaluation. 

|FR  Doc.  82-128Se  Filed  5-13-82;  8:4S  un) 
8IUJNO  CODE  4160-01-M 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Tylosin 

AOENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  for 
International  Nutrition,  Inc.  The 
supplemental  application  provides 
labeling  revisions  for  a  lO-gram-per- 
pound  tylosin  premix  that  expands  its 
use  to  manufacture  of  cattle  and  poultry 
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feeds  in  addition  to  manufacture  of 

Bwine  feeds. 

EFFECTIVE  ©ATE:  May  14. 1982. 

FOR  FURTHER  INFORMATION  CONTACT 

Jack  C.  Taylor.  Bureau  of  Veterinary 
Medicine  (HFV-136),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-5247. 
SUPPLEMENTARY  INFORMATION: 
International  Nutrition,  Inc..  6664  "L"  St.. 
Omaha.  NE  68117.  is  sponsor  of  NADA 
95-551  providing  for  safe  and  effective 
use  of  a  lO-gram-per-pound  tylosin 
premix  in  manufacturing  complete  swine 
feeds.  The  feeds  are  used  for  increased 
rate  of  weight  gain  and  improved  feed 
efficiency.  On  behalf  of  International 
Nutrition.  Elanco  Products  Co.  Hied  a 
supplement  to  the  NADA  that  expands 
use  of  the  premix  to  manufacture  of 
complete  cattle  and  poultry  feeds.  The 
cattle  feeds  are  indicated  for  reduction 
of  incidence  of  liver  abscesses  in  beef 
cattle.  The  poultry  feeds  are  indicated 
for  increased  rate  of  weight  gain  and 
improved  feed  efficiency  in  chickens 
and  improved  feed  efficiency  in  laying 
chickens.  The  supplement  also  provides 
for  certain  additional  uses  of  swine 
feeds  derived  from  the  lO-gram-per- 
pound  premix. 

International  Nutrition.  Inc..  has 
existing  approval  for  use  of  a  premix 
containing  4  grams  of  tylosin  per  pound 
for  manufacture  of  swine  feeds  used 
solely  for  increased  rate  of  weight  gain 
and  improved  feed  efficiency.  "Hie 
supplemental  NADA,  adding  the 
additional  claims  and  species  for  the  10- 
gram-per-pound  premix,  is  approved  and 
21  CFR  558.625  is  amended  to  reflect  the 
approval. 

Approval  of  this  application  is  based 
on  safety  and  effectiveness  data 
contained  in  Elanco's  approved  NADA 
12-491.  Use  of  the  data  in  NADA  12-491 
to  support  this  application  has  been 
authorized  by  Elanco.  This  approval 
does  not  change  the  approved  use  of  the 
drug.  Consequently,  approval  of  this 
NADA  poses  no  increased  human  risk 
from  exposure  to  residues  of  the  animal 
drug,  nor  does  it  change  the  conditions 
of  the  drug's  safe  use  in  the  target 
animal  species.  Accordingly,  under  the 
Bureau  of  Veterinary  Medicine's 
supplemental  approval  policy  (42  FR 
64367;  December  23, 1977)  this  is  a 
Category  II  change.  The  approval  of  this 
supplemental  NADA  does  not  require 
reevaluation  of  the  safety  and 
effectiveness  data  in  NADA  12-491. 
In  accordance  with  the  freedom  of 
Information  provisions  of  Part  20  (21 
CFR  Part  20)  and  §  514.11(e){2)(ii)  (21 
CFR  514.11(e)(2){ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 


approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m..  Monday  through  Friday. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  (proposed  December  11, 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  26052;  May  11. 
1981))  and  redeiegated  to  the  Bureau  of 
Veterinary  Medicine  (21  CFR  5.83).  Part 
558  is  amended  in  §  558.625  by  revising 
paragraph  (b)(3)  to  read  as  follows: 

9558.625    Tylosin. 

•  •        •        *        • 

(3)  To  043733:  4  grams  per  pound 
paragraph  (f)(l)(vi)  [a)  of  this  secUon;  10 
grams  per  pound,  paragraph  (f)(l)(i).  (iii), 
(iv),  and  (vi)(o).  (6),  (c).  and  (J)  of  this 
section. 

•  •        •        *        • 

Effective  date.  This  amendment  is 
effective  May  14. 1982. 

(Sec.  512{i).  82  StaL  347  (21  U.S.C.  380b(i))) 

Dated:  May  5. 198Z. 
Robert  A.  Baldwin. 
Associate  Director  for  Scientific  Evaluation. 

[FR  Doc  8Z-1E8S7  Filed  S-l»-8t  M&am\ 
BHJJNQ  CODE  41«M>1-M 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Hygromycin  B 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FEA)  is  amending  the 
animal  drug  regulations  to  reflect 


approval  of  a  new  animal  drug 
application  (NADA)  filed  for  LM.S..  Inc^ 
providing  for  use  of  a  0.6-gram-per- 
pound  hygromycin  B  premix  for  making 
complete  swine  feeds  for  control  of  iai^ 
roundworm,  nodular  worm,  and 
whipworm  infections;  and  for  making 
complete  chicken  feeds  for  control  of 
large  roundworms,  cecal  worms,  and 
capillary  worms. 

EFFECTIVE  DATE:  May  14. 1982. 

FOR  FURTHER  INFORMATION  CONTACT 

Jack  C.  Taylor,  Bureau  of  Veterinary 
Medicine  {HFV-136).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-5247. 

SUPPLEMENTARY  INFORMATION:  I.M.S.. 
Inc..  13619  Industrial  Rd.  Omaha.  NE 
68137.  is  the  sponsor  of  NADA  129-395 
providing  for  use  of  a  0.6-gram-per- 
pound  hygromycin  B  premix  for  making 
complete  swine  and  chicken  feeds.  The 
complete  swine  feed  is  used  as  an  aid  in 
the  control  of  large  roundworm,  nodular 
worm,  and  whipworm  infections.  TTie 
complete  chicken  feed  is  used  as  an  aid 
in  the  control  of  large  roundworms, 
cecal  worms,  and  capillary  worms.  This 
NADA  was  filed  by  Elanco  Products  Co. 
for  the  sponsor  I.M.S.  Elanco  authorized 
use  of  the  safety  and  effectiveness  data 
contained  in  their  approved  NADA's  10- 
918  and  11-948  to  support  this 
application.  This  approval  does  not 
change  the  approved  use  of  the  drug. 
Consequently,  approval  of  the  NADA 
poses  no  increased  human  risk  from 
exposure  to  residues  of  the  animal  drug, 
nor  does  it  change  the  conditions  of  the 
drug's  safe  use  in  the  target  animal 
species. 

Accordingly,  under  the  Bureau  of 
Veterinary  Medicine's  supplemental 
approval  policy  (42  FR  64367;  December 
23. 1977).  approval  of  NADA  129-395 
does  not  require  reevaluation  of  the 
safety  and  effectiveness  data  in  NADA's 
10-918  and  11-948.  NADA  129-395  is 
approved,  and  the  regulations  are 
amended  to  reflect  the  approval. 
Satisfactory  chemistry,  manufacturing, 
and  control  information  were  also 
submitted. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  9  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane.  Rockville.  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
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25.24(d)(l](i)  (proposed  December  11, 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  signifrcanl  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

List  of  SubjecU  in  21  CFR  Part  558 

Animal  drugs;  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  26052;  May  11, 
1981)]  and  redelegated  to  the  Bureau  of 
Veterinary  Medicine  (21  CFR  5.83).  Part 
558  is  amended  in  §  558.274  Hygrowycin 
B  by  adding,  in  numerical  sequence, 
drug  labeler  code  "050639"  to  paragraph 
(a)(4)  and  to  the  "sponsor"  column  in 
paragraph  (e}(l)(i)  and  (ii). 

Effective  date:  May  14, 1982. 

(Sec  612(1),  82  Stat  347  (21  U.S.C  380b(i}}) 

Dated:  April  5. 198Z. 
Gerald  B.  Guest. 

Acting  Director,  Bureau  of-yeterinary 
Medicine. 

|FR  Doc  82-1309S  Ftlml  5-13-62:  »i*6  am) 
MLUNO  COOC  41«0-«1-« 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Tytosin  and  Sulfamethazine 

AOENCV:  Food  and  Drug  Administration. 
action:  Pinal  rule. 

SUMMAHY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  for  Custom 
Feed  Services  Corp.  providing  for  safe 
and  effective  use  of  a  premix  containing 
5  grams  per  pound  each  of  tylosin  and 
sulfamethazine  for  making  complete 
swine  feeds. 

EFFECTIVE  DATE:  May  14, 1982. 
FOR  FURTHER  mFORMATION  CONTACT: 
Jack  C.  Taylor,  Bureau  of  Veterinary 
Medicine  (HFV-13e),  Pood  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857.  301-443-5247. 
SUPPLEMENTARY  INFORMATION:  Custom 
Feed  Services  Corp.,  2100  N.  13th  St., 
,  Norfolk,  NE  68701,  is  the  sponsor  of 
NADA  129-159  submitted  on  its  behalf 
by  Elanco  Products  Co.  This  NADA 


provides  for  use  of  a  premix  containing 
5  grams  per  pound  each  of  tylosin  (as 
tylosin  phosphate)  and  sulfamethazine 
for  making  complete  swine  feeds  used  to 
maintain  weight  gains  and  feed 
efTiciency  in  the  presence  of  atrophic 
rhinitis,  lower  the  incidence  and 
severity  of  Bordetella  bronchiseptica 
rhinitis,  prevent  swine  dysentery 
(vibrionic),  and  control  swine 
pneumonias  caused  by  bacterial 
pathogens  (Pasteurella  multocida  and/ 
or  Corynebacterium  pyogenes). 

Approval  of  the  application  is  based 
on  safety  and  effectiveness  data 
contained  in  Elanco  Products  Co.'s 
approved  NADA's  12-491  and  41-275. 
Use  of  the  data  in  NADA's  12-491  and 
41-275  to  support  this  application  has 
been  authorized  by  Elanco.  This 
approval  does  not  change  the  approved 
use  of  the  drug.  Consequently,  approval 
of  this  NADA  poses  no  increased  human 
risk  from  exposure  to  residues  of  the 
animal  drug,  nor  does  it  change  the 
conditions  of  the  drug's  safe  use  in  the 
target  animal  species. 

Accordingly,  under  the  Bureau  of 
Veterinary  Medicine's  supplemental 
approval  policy  (42  FR  64367;  December 
23, 1977),  approval  of  this  NADA  has 
been  treated  as  would  approval  of  a 
Category  D  supplemental  NADA  and 
does  not  require  reevaluation  of  the 
safety  and  effectiveness  data  in  NADA 
12-491  or  NADA  41-275. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  applrcation  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  (proposed  December  11, 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
H  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  bmn  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

List  of  Subjects  m  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 


PART  S58— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(1),  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  26052;  May  11. 
1981))  and  redelegated  to  the  Bureau  of 
Veterinary  Medicine  (21  CFR  5.83),  Part 
558  is  amended  in  §  558.630  Tylosin  and 
sulfamethazine  by  adding,  in  numerical 
sequence,  drug  sponsor  code  "017473"  to 
paragraph  (b)(9). 

Effective  date.  May  14, 1982. 

(Sec.  512(1),  82  SUt  347  (21  U.SC.  360b(i))) 

Dated:  April  5. 1982. 
Gerald  B.  Guest. 

Acting  Director,  Bureau  of  Veterinary  ; 

Medicine.  j 

|FR  Doc  81-13067  PfbNl  S-13-SZ:  aM  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN^VELOPMENT 

Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  255 
(Docket  Na  R-82-«53] 

Coinsurance  for  Private  Mortgage 
Lenders 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  (HUD). 
action:  Notice  of  effective  date  for 

interim  rule. 

summary:  This  docimient  announces  the 
effective  date  for  the  interim  rule 
published  in  the  Federal  Register  on 
March  31, 1982  (47  FR  13517)  which 
broadened  eligibihty  for  participation  in 
the  Section  223(f)  program  to  any  FHA- 
approved  mortgagee  which  could  meet 
the  special  eligibility  requirements  of 
Part  255.  The  effective  date  provision  of 
the  rule  stated  that  the  rule  would 
become  effective  upon  expiration  of  the 
first  period  of  SO  calendar  days  of 
continuous  session  of  Congress  after 
publication,  subject  to  waiver,  and 
announced  that  future  notice  of  the 
effectiveness  of  the  rule  would  be 
published  in  the  Federal  Register. 

Thirty  calendar  days  of  continuous 
session  of  Congress  have  expired  since 
the  rule  was  pubhshed. 

DATE:  The  effective  date  for  the  interim 
rule  published  March  31, 1962,  at  47  FR 
13517,  is  May  17. 1982. 
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^OR  FURTHER  INFORMATION  CONTACT: 

Richard  Lasner,  Assistant  General 
Counsel  for  Regulations,  Department  of 
Housing  and  Urban  Development  Room 
5218,  451  7th  Street,  SW..  Washington. 
D.C.  20410,  Telephone  No.  (202)  755- 
6207.  This  is  not  a  toll-free  number. 

Dated:  May  10. 1982. 
Richard  Lasaar, 

Assistant  General  Counsel  for  Regulations. 

[FK  Doc  82-1311t  FU«d  &-1S-8X:  8:46  ami 
BILUfM  CODE  4210-Z7-M 

PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  2619 

Valuation  of  Plan  Benefits  In  Notk 
Multiemployer  Plans;  Amendment 
Adopting  Additiona!  PBGC  Rates 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

summary:  This  amendment  to  the 
regulation  on  Valuation  of  Plan  BeneBts 
in  Non-Multiemployer  Plans  contains 
the  interest  rates  and  factors  for  the 
period  beginning  June  1. 1982.  The 
interest  rates  and  factors  are  to  be  used 
to  value  benefits  provided  under 
terminating  non-multiemployer  pension 
plans  covered  by  Title  IV  of  the 
Employee  Retirement  Income  Security 
Act  of  1974,  (the  "Act"). 

The  valuation  of  plan  benefits  is 
necessary  because  under  section  4041  of 
the  Act,  the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  and  the  plan 
administrator  must  determine  whether  a 
terminating  pension  plan  has  sufficient 
assets  to  pay  all  guaranteed  benefits 
provided  under  the  plan.  If  the  assets 
are  insufficient,  the  PBGC  will  pay  the 
guaranteed  benefits  under  the  plan 
termination  insurance  program 
established  under  Title  IV. 

The  interest  rates  and  factors  set  forth 
in  Appendix  B  to  Part  2619  are  adjusted 
periodically  to  reflect  changes  in 
financial  and  annuity  markets.  This 
amendment  adopts  the  rates  and  factors 
applicable  to  plans  that  terminate  on  or 
after  June  1, 1982,  and  enables  the  PBGC 
and  plan  administrators  to  value  the 
benefits  provided  under  those  plans. 
These  rates  and  factors  will  remain  in 
effect  until  PBGC  publishes  an 
amendment  revising  them. 
effective  date:  June  1, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Nina  R.  Hawes,  Staff  Attorney, 
Office  of  the  General  Counsel,  Pension 
Benefit  Guaranty  Corporation,  2020  K 
Street,  N.W.,  Washington,  D.C.  20006, 
202-254-3010. 


SUPPLEMENTARY  INFORMATION:  On 

January  28, 1981,  the  Pension  Benefit 
Guaranty  Corporation  (the  "PBGC") 
issued  a  final  regulation  (46  FR  9492  et 
seq.)  establishing  the  methods  for 
valuing  plan  benefits  of  terminating  non- 
multiemployer  plans  covered  under  Title 
IV  of  the  Employee  Retirement  Income 
Security  Act  of  1974,  29  U.S.C.  1001  et 
aeq.  (1976),  as  amended  by  the 
Multiemployer  Pension  Plan 
Amendments  Act  of  1980,  Pub.  L  No.  96- 
364.  94  Stat  1208  (the  "Act").  That 
regulation,  29  CFR  Part  2610,  was 
recodified  as  29  CFR  Part  2619  on 
June  24, 1981,  effective  June  29, 1981  (46 
FR  32574).  That  regulation  contains  a 
number  of  formulas  for  valuing  different 
types  of  benefits.  In  addition,  appendix 
B  to  the  regulation  sets  forth  the  various 
interest  rates  and  factors  that  are  to  be 
used  in  the  formulas.  Because  these 
rates  and  factors  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets,  it  is  necessary  to 
update  the  rates  and  factors 
periodically. 

When  first  pubhshed.  Appendix  B 
contained  interest  rates  and  factors  to 
be  used  to  value  benefits  in  plans  that 
terminated  on  or  after  September  2. 
1974.  but  before  October  1. 1975. 
Subsequently,  the  PBGC  adopted 
additonal  rates  and  factors  for  valuing 
benefits  in  plans  that  terminated  on  or 
after  October  1, 1975,  but  before 
February  1, 1982.  (29  CFR  2619  (1981),  46 
FR  36693,  46  FR  45761,  46  FR  50788.  46 
FR  55958.  46  FR  61084,  47  FR  2313). 

On  February  12, 1982,  the  PBGC  last 
published  rates  for  plans  that  terminate 
on  or  after  March  1. 1982  (47  FR  6426). 
At  this  time,  changes  in  the  financial 
and  annuity  markets  have  necessitated 
a  decrease  in  the  rates  used  by  the 
PBGC  to  value  benefits.  Accordingly, 
this  amendment  changes  the  rates  in 
Appendix  B  to  add  a  set  of  interest  rates 
and  factors  for  plans  that  terminate  on 
or  after  June  1, 1982.  These  rates  and 
factors  will  remain  in  effect  until  such 
time  as  PBGC  publishes  another 
amendment  which  changes  the  rates. 

As  a  rule,  the  rates  will  be  in  effect  for 
at  least  one  month,  ff  the  rates  are  to  be 
changed,  PBGC  will  pubhsh  an 
amendment  in  the  Federal  Register, 
normally  by  the  15th  of  the  month  prior 
to  the  month  for  which  the  new  rates 
will  be  effective.  If  no  change  is  to  be 
made,  no  amendment  will  be  published, 
and  the  current  rates  will  remain  in 
effect  imtil  further  notice. 

Because  the  Multiemployer  Pension 
Plan  Amendments  Act  of  1980 
estabUshed  a  new  insurance  program  for 
multiemployer  plans,  we  note  that  the 
rates  and  factors  contained  in  Appendix 


B  to  Part  2619  are  applicable  to  non- 
multiemployer  plans  only. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest  This  determination  is 
based  on  the  need  to  determine  and 
issue  new  interest  rates  and  factors 
promptly,  so  that  the  rates  can  reflect 
as  accurately  as  possible,  current 
market  conditions.  The  PBGC  has  found 
that  the  public  interest  is  best  served  by 
issuing  the  rates  and  factors  on  a 
prospective  basis  so  that  plans  may  be 
able  to  calculate  the  value  of  plan 
benefits  before  submitting  a  notice  of 
intent  to  terminate.  Also,  plans  will  be 
able  to  predict  employer  liability  more 
accurately  prior  to  plan  termination. 
Moreover,  because  of  the  need  to 
provide  immediate  guidance  for  the 
valuation  of  benefits  under  plans  that 
will  terminate  on  or  after  {une  1, 1982. 
and  because  no  adjustment  by  ongoing 
plans  is  required  by  this  amendment  the 
PBGC  finds  that  good  cause  exists  for 
making  the  rates  set  forth  in  this 
amendment  to  the  final  regulation 
effective  less  than  30  days  after 
publication. 

The  race  has  determined  that  this  is 
not  a  "major  rule"  under  the  criteria  set 
forth  in  Executive  Order  12291,  February 
17, 1981,  (46  FR  13193)  because  it  will 
not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more,  a 
major  increase  in  costs  for  consumers  or 
individual  industries,  or  significant 
adverse  effects  on  competition, 
employment  investment  productivity, 
innovation  or  competition. 

List  of  Subjecto  in  29  CFR  Part  2619 

Employee  benefit  plans.  Pension 
insurance.  Pensions. 

PART  2819-VALUATION  OF  PLAN 
BENERTS  IN  NONMULTIEMPLOYER 
PLANS 

In  consideration  of  the  foregoing.  Part 
2619  of  Chapter  XXVI,  Title  29.  Code  of 
Federal  Regulations,  is  hereby  amended 
as  follows: 

1.  The  authority  citation  for  Part  2619 
is  as  follows: 

Audiority — Sees.  4002(b)(3),  4041(b), 
4044,  4062(b)(1)(A),  Pub.  L.  93-406,  88  Stat. 
1004. 1020, 1025-27. 1029,  (1974)  as 
amended  by  sees.  403(1),  403(d)  and 
402(a)(7),  Pub.  L.  96-364, 94  Stat.  1302, 1301, 
1299,  (1980)  (29  U.S.C  1302. 1341, 1344. 
1362). 

2.  Rate  Set  33  of  Appendix  B  is  revised 
and  Rate  Set  34  of  Appendix  B  is  added 
to  read  as  follows: 
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Appendix  B — Interest  Rates  and 
Quantities  Used  to  Value  Immediate  and 
Deferred  Annuities 

In  the  table  that  follows,  the 
immediate  annuity  rate  is  used  to  value 
immediate  annuities,  to  compute  the 
quantity  "G,"  for  deferred  annuities  and 


to  value  both  portions  of  a  refund 
annuity.  An  interest  rate  of  5%  shall  be 
used  to  value  death  benefits  other  than 
the  decreasing  term  insiu'ance  portion  of 
a  refund  annuity.  For  deferred  annuities, 
k,,  1^2,  kj,  n,  and  Uj  are  defined  in 
S  2619.45. 
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7 
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• 

Edwin  M.  Jones, 

Executive  Director,  Pension  Benefit  Guaranty  Corporation. 
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DEPARTMENT  OF  THE  INTERK>R 

Geological  Survey 

30  CFR  Part  221 
IMTL-71 

Leasees  and  Operatora  of  Onahore 
Federal  and  Indian  Oil  and  Qaa  I 
Removal  of  Crude  Oil  by  Means  Other 
Than  An  Approved  Leaae  Automatic 
Cuatody  Tranaf  er  Syatem 

aqency:  Minerals  Management  Service, 

Interior. 

ACHON:  Final  notice. 

SUMMARY:  This  notice  reinforces  and 
supplements  the  requirements  of  the 
regulations  of  30  CFR  Part  221,  which 
are  applicable  to  the  handling  and 
removal  of  crude  oil  by  means  other 
than  an  approved  Lease  Automatic 
Custody  Transfer  System  (LACTS)  from 
Federal  and  Indian  oil  and  gas  leases 
under  the  jurisdiction  of  the  MMS.  It 
also  clarifiea  for  the  lessees  and 
operators  of  such  leases  the 
requirements  of  the  MMS  in  that  regard. 
EFFECTIVE  DATE:  This  notice  supersedes 
the  interim  NTL-7  and  is  effective  on 
June  1, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gerald  R.  Daniels,  Chief,  Oranch  of 
Fluid  Minerals  Management.  (703]  860- 
7535  or  (FTS)  928-7335.. 
SUPPLEMENTARY  INFORMATION:  Because 
of  numerous  reports  alleging  the 
unauthorized  removal  of  crude  from 
Jiuisdictional  Federal  and  Indian  leases, 
an  interim  NTL-7  was  published  in  the 
Federal  Register  on  September  14, 1981 
(46  FR  45695),  with  an  effective  date  of 
October  1, 1981.  The  interim  notice 
reinforced  the  regulations  applicable  to 
the  handling  and  removal  of  crude  oil 


from  jurisdictional  Federal  and  Indian 
leases  and  provided  further  clarification 
as  to  the  requiremente  of  the  MMS  in 
that  respect 

A  30-day  comment  period  ending  on 
October  14, 1981,  was  provided  Over 
100  comments  were  received  from 
Members  of  Congress,  oil  and  gas 
industry  associations,  numerous 
companies  and  individuals  involved  in 
various  aspects  of  the  petroleum 
industry,  an  Indian  Tribe,  and  members 
of  the  general  publia  The  written 
comments  ranged  from  single  paragraph 
letters  generally  protesting  the  issuance 
of  the  notice  to  a  paragrapli  by 
paragraph  analysis  diereof,  with 
proposed  alternatives.  The  majority  of 
the  adverse  comments  focused  on  the 
items  discussed  below: 

1.  Most  commentors  ob}ected  to  the 
lessee/operator  and  purchaser/ 
transporter  both  havbig  to  sign  the  run 
ticket  before  the  crude  oil  could  be 
removed  from  the  lease  or  other 
approved  sales  point 

2.  Many  commentors  objected  to  the 
requirement  that,  where  midtipie  truck 
loads  of  oil  are  required  to  remove  oil 
from  a  single  sales  point  a  fully  and 
properly  completed  run  ticket  was  to  be 
completed  for  each  truckload  of  oil 

3.  Some  commentors  requested  that 
oil  run  by  pipeline  via  tank 
measurements  be  specifically  exempted 
from  NTL-7.  since  it  would  be  difficult 
in  many  instances,  to  obtain  the 
required  signatiu^s  by  the  lessee/ 
operator  representative  before  the  oO 
was  removed  from  the  lease. 

4.  Some  commentors  objected  to  the 
requirement  that  where  oil  was  to  be 
removed  by  trfuisport  truck  fnnn  pits, 
spill  sites,  or  other  facilities,  the  top  and 
bottom  gauge  of  the  truck  tank  and  the 
capacity  thereof  be  recorded  on  the  nm 
ticiiet 


Many  of  the  comments  received  were, 
in  review,  foxmd  to  have  merit  in 
recommending  less  burdensome  ways 
for  accomplishing  the  desired  result. 
Accordin^y,  the  final  NTL  has  been 
modified  to  assure  that  the  handling  and 
removal  of  crude  oil  from  jurisdictional 
Federal  and  Indian  leases  will  be 
appropriately  documented,  but  to 
eliminate  any  requirements  in  that 
regard  which  are  considered 
unnecessary  and  burdensome. 

The  following  changes  have  been 
made  to  the  notice  as  published 
September  14, 1981: 

— ^The  minimum  required  content  of 
the  run  ticket  has  been  modified: 

— The  time  at  which  the  lessee/ 
operator  must  sign  the  run  ticket  has 
been  modified; 

— A  run  ticket  retention  provision  has 
been  added, 

— For  clarity,  a  provision  stating  the 
lessee's/operator's  responsibility  for 
putting  crude  oil  in  marketable  condition 
has  been  added. 

Approved  copies  of  the  final  NTL-7 
and  related  CFR  provisions  will  be  sent 
to  lessees  and  operators  in  accordance 
with  established  practice.  Additional 
copies  wifl  be  available  on  request  from 
all  MMS  regional  offices.  This  notice 
will  be  reissued  as  an  Onshore  Oil  and 
Gas  Order  following  the  effective  date 
of  the  revision  to  30  CFR  Part  221  which 
was  proposed  on  November  17, 1982  (46 
FR  56564). 

Under  die  authority  of  the  Act  of 
February  25, 1920  (30  U.S.C  189)  and  30 
CFR  221.5,  the  final  notice  to  lessees  and 
operators  (NTL-7)  is  set  forth  below. 

Dated:  May  11. 19S2. 
Andnw  V.  Bailay, 
Acting  Deputy  Director  for  Minerals 
Management 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secret8fy 
Minerals  Management  Servioe 

Notioa  to  LsBiBii  and  Opecaton  of  Onshore 
Federal  awl  ladiaii  OU  and  Gae  Lsmm 

[NTL-7J 

Removal  of  Crude  Oil  from  Federal  and 
Indian  Oil  and  Gas  Leases  by  Means  Other 
Than  An  Approved  Lease  Automatic  Custody 
Transfer  System 

In  accordance  witii  Ae  pertinent  provisions 
of  onshore  oil  and  gaa  operating  regulations 
(30  CFR  221)  and  die  tenn*  of  the  various  oil 
and  gas  leases  iamad  pursuant  to  the  Mineral 
Leasing  Act  of  Febreary  25, 1S20,  as  amended 
and  supplemented  (30  U.S.C.  181-287),  the 
Minend  Leasing  Act  for  Acquired  Lands  of 
August  7, 1947,  as  amended  (SO  U.S.C.  351- 
359).  the  Department  of  Interior  FY  1981 
Appro|Kiation  Act.  (94  StaL  2964).  the 
Allotted  Indian  Land  Leasing  Act  of  March  3, 
1909,  as  amended  (25  U.S.C.  396).  and  the 
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Unallotted  indiaii  Lands  Leasing  Act  of  May 
11. 193a  as  amended  (2S  US.C.  388d).  the 
Deputy  Minerals  Manager  for  Oil  and  Gas  or 
for  Onshore  Minerals  (DMM>,  Minerals 
Management  Service  (MMS).  has  the 
authority  to  prescribe  the  means  by  which 
crude  oil  produced  &om  jurisdictional  lands 
is  to  be  handled,  stored,  measured  (both  the 
quantity  and  quality),  removed,  and  reported. 
Jurisdictional  lands  include  all  onshore 
Federal  and  Indian  oil  and  gas  leases 
(including  fractional  interest  leases),  except 
those  on  the  Osage  Indian  Reservation. 
Oklahoma. 

This  notice  is  to  reinforce  the  regulations 
and  to  clarify  for  lessees/operators  the 
requirements  of  the  MMS  with  respect  to  the 
handling  of  crude  oil  on  furisdictional  lands 
and  the  removal  of  crude  oil  from 
jurisdictional  lands  by  means  other  than  an 
approved  Lease  Automatic  Custody  Transfer 
System  (LACTS). 

Lessees/operators  are  to  make  every 
reasonable  effort  to  place  all  produced  oil  in 
marketable  condition  and  ensure  that  its  sale 
or  removal  from  leases  or  other  approved 
sales  points  by  means  other  than  a  LACTS  is 
in  accordance  with  this  Notice. 

All  crude  oil  produced  from  jurisdictional 
lands  is  to  be  handled,  stored,  removed, 
measured,  and  reported  in  accordance  with 
the  requirements  of  30  CFR  221.31,  30  CFR 
221.33  and  30  CFR  221.43. 

The  removal  of  crude  oil  from  storage 
tanks  or  from  other  points  on  jurisdictional 
leases  by  means  other  than  an  approved 
LACTS  requires,  without  exception,  the 
timely  and  proper  completion  of  a  run  ticket 
Run  tickets  may  be  printed  in  a  number  of 
acceptable  formats.  Those  used  for  the 
removal  of  crude  oil  from  Federal  and  Indian 
Leases  must,  as  a  minimnm,  provide  space  for 
recording  the  following: 

1.  Date  of  removal  and  a  unique  run  ticket 
number 

2.  Location:  V*  V*.  Section.  Township, 
Range,  and  Meridian  (where  applicable); 

3.  Coimty  and  State: 

4.  Federal  or  Indian  lease  number  or,  as 
appropriate,  the  communitization  agreement 
or  unit  agreement  name  and  unit  participating 
area  name; 

5.  Lessee/operator  lease  name,  if  different 
from  No.  4  and  desired  by  the  lessee/ 
operator 

6.  Tank  number  or  other  unique 
identification  for  the  tank; 

7.  Tank  size  (Note:  Size  is  not  the  true 
capacity  of  the  tank,  but  that  which  is  used  to 
indicate  the  approximate  capacity.  The  exact 
capacity  is  that  determined  from  the  actual 
strapping  table  for  the  tank); 

8.  Top  and  bottom  gauges; 

9.  Bottom  sediment  depth  measurement 

10.  Quality  measurements,  i.e.,  BS&W 
content  and  observed  temperature  and 
gravity  ('API)  of  the  crude  oil; 

11.  Seal  numbers  (opening  and  closing); 

12.  Lessee/operator  name; 

13.  Lessee/operator  witness'  name.  date, 
time  and  signature; 

14.  Transporter  or  purchaser  name,  as 
appropriate; 

15.  As  appropriate,  the  transporter  or 
purchaser  witness'  name,  dale,  time,  and 
signaterc 


When  the  lessee/operator  determines  that 
a  tank  of  oil  is  ready  for  sale,  the  lessee/ 
operator  must  as  a  minimum  seal  the  valve 
nearest  the  tank  on  all  lines  connected  to  the 
tank  to  ensure  that  oil  can  not  be  removed 
from  the  tftnk  unless  a  seal  is  broken.  The 
seal  numbers  must  be  recorded  by  the  lessee/ 
operator. 

The  lessee/operator  is  responsible  for 
assuring  that  all  volume  measurements  and 
quality  tests  are  properly  conducted  and 
accurately  recorded  on  the  run  ticket  The 
lessee/operator  may  do  this  either  by 
conducting  independent  measurements  and 
quality  tests  or  by  physically  witnessing 
those  measurements  and  tests  which  are 
performed  by  the  transporter/ purchaser. 
Before  any  crude  oil  is  removed  from  a  lease, 
the  lessee/op>erator  will  require  that  its 
transporter/purchaser  complete  the  run  ticket 
to  the  maximum  extent  then  possible. 

After  the  sale  is  finalized,  a  fully  completed 
run  ticket  (except  for  the  signature  by  the 
lessee/operator)  is  to  be  left  at  the  facility  or 
delivered  in  person  to  the  representative  of 
the  lessee/operator  by  the  transporter/ 
purchaser. 

If  the  crude  oil  is  trucked,  the  driver  must 
retain  a  copy  of  the  run  ticket  while 
transporting  the  oil.  When  multiple  truck 
loads  are  hauled  from  a  single  sales  point 
only  the  driver  of  the  last  truckload  need 
have  a  completed  run  ticket  in  his  possession; 
however,  the  drivers  of  the  earlier  loads  must 
have  appropriate  documentation  in  the  form 
of  a  trip  log  or  manifest  in  their  possession. 
Once  the  sale  is  completed,  the  lessee/ 
operator  will  require  the  transporter/ 
purchaser  to  (1)  replace  all  seals  broken 
during  the  sale  of  the  oil  with  new  seals,  (2) 
document  the  reasons  for  each  seal  or 
intermediate  seal  (on  multiple  truckload 
hauls)  broken  and  replaced,  and  (3)  record 
the  old  and  new  seal  numbers,  and  (4)  sign 
and  date  the  run  ticket.  The  lessee/operator 
shall  sign  and  date  the  nm  ticket  within  48 
hours  after  the  related  sale  is  completed. 

The  lessee/operator  must  maintain  all  run 
tickets  for  a  period  of  6  years.  After  collecting 
the  seventh  year  of  run  tickets,  the  lessee/ 
operator  may  dispose  of  the  first  year  run 
tickets.  This  will  ensure  a  minimiun  run  ticket 
history  of  6  years  for  each  storage  tank. 

Lessees/operators  are  reminded  that  while 
MMS  will,  under  the  appropriate 
circumstances,  approve  pits  for  temporary  or 
emergency  use  or  for  water  disposal 
purposes,  it  does  not  approve  pits  for  the 
storage  of  crude  oii  regardless  of  its 
condition.  Thus,  lessees/operators  are 
expected  to  keep  their  approved  pits 
reasonably  freejof  crude  oil  accumulations  at 
all  times  through  the  use  of  appropriately 
sized  equipment  and  good  operating 
practices. 

It  is  recognized,  despite  the  exercise  of  due 
care  and  diligence  by  the  lessees/operators, 
that  events  will  occur  whidi  result  in  crude 
oil  accumulations  on  approved  pits  or  at  ^iU 
sites.  In  those  circumstances,  lessee/ 
operators  are  expected  to  make  every 
reasonable  effort  to  recover  the  crude  oil, 
place  it  in  a  marketable  condition,  and  return 
it  to  appropriate  storage  tank(s)  for  sale.  If 
the  crude  oil  is  not  treatable  using  existing  or 
portable  facilities  and  chemicals,  the  lessee/ 


operator  will  be  expected  to  arrange  for  its 
sale  by  other  means  and  to  pay  an 
appropriate  royalty  based  on  the  sale*  price. 
Lessees/operators  must  notify  and  obtain  tlie 
approval  of  the  appropriate  District  Oil  and 
Gas  Supervisor.  MMS.  prior  to  any  such  sale 
from  a  pit  or  spill  site.  Socfa  notificatioD  is  to 
be  given  in  sufficient  time  to  permit  an  MMS 
representative  to  witness  the  sale,  however, 
the  sale  may  proceed  at  the  appointed  date 
and  time  whether  an  MMS  representative  is 
present  or  not 

Any  oil  which  is  removed  from  a 
jurisdictional  lease,  communitized  tract  or 
unit  participating  area  in  violation  of  theae 
requirements  will  (1)  be  coosideted  as  having 
been  illegally  removed,  (2)  result  in  the 
issuance  of  an  incident  of  noocompiianoe, 
and  (3)  the  initiation  of  further  appropriate 
action. 

(FR  Doc  82-132K  PUed  &-13-SZ:  S:«  am| 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

31  CFR  Part  6 

Final  Regulations  Imptementtng  the 
Equal  Access  to  Justice  Act 

AGENCY:  Treasury  Department 
action:  Final  rule. 

summary:  The  Equal  Access  to  Justice 
Act  (Pub.  L.  No.  96-481,  October  21. 
1980]  provides  for  the  award  of 
attorney's  fees  and  other  expenses 
against  the  United  States'  in  certain 
specified  situations.  The  Act  directs 
each  agency,  after  consultation  with  the 
Chairman  of  the  Administrative 
Conference  of  the  United  States,  to 
"establish  imiform  procedures  for  the 
submission  and  consideration  of 
applications  for  an  award  of  fees  and 
other  expenses."  (5  U.S.C.  504(c)(1)). 
These  final  regulations,  based  on 
model  regulations  issued  by  the 
Administrative  Conference  on  June  18, 
1981,  identify  the  Treasury  Department 
proceedings  to  which  the  Act  applies 
and  establish  imiform  procedures  among 
the  affected  Treasury  Department 
agencies  for  submission  and 
consideration  of  applications  for 
awards. 

EFFECTTVE  DATE:  June  14, 19B2. 

FOR  FURTHER  INTORMATlON  CONTACT: 

James  R.  Alliston,  Office  of  the 
Assistant  General  Counsel  (EnfcHxxnient 
and  Operations),  Room  2306,  Main 
Treasury  Building,  1500  Pennsylvania 
Ave.,  NW.,  Washington,  D.C  20220 
(202/566-6261)  or  Stephanie ).  Dick, 
Office  of  the  Assistant  General  Comwel 
(Enforcement  and  Operations).  Roon 
2000,  Main  Treasury  Building,  1500 


20764 


Federal  Register  /  Vol.  47,  No.  94  /  Friday,  May  14.  1982  /  Rules  and  Regulations 


Pennslyvania  Ave.,  NW.,  Washington. 
D.C.  20220  (202/566-0947). 

SUPPLEMENTARY  INFORMi|TION: 

Background 

'  Section  202(c](i)  of  the  Equal  Access 
to  Justice  Act  states  that  its  purpose  is 
"to  diminish  the  deterrent  effect  of 
seeking  review  of,  or  defending  against 
governmental  action  by  providing  in 
specified  situations  an  award  of 
attorney  fees,  expert  witness  fees,  and 
other  costs  against  the  United  States 
•  *  *  "  Accordingly,  whenever  an 
agency  conducts  an  adversary 
adjudication  under  5  U.S.C.  554  (unless 
specifically  excluded  by  the  Act),  it  may 
be  liable  to  the  prevailing  party  for  the 
payment  of  attorney  fees  and  other 
expenses  unless  the  agency's  position  is 
found  to  have  been  substantially 
justified  or  special  circumstances  would 
make  an  award  unjust. 

The  Act  directs  each  agency,  after 
consultation  with  the  Chairman  of  the 
Administrative  Conference  of  the  United 
States,  to  "establish  uniform  procedures 
for  the  submission  and  consideration  of 
applications  for  an  award  of  fees  and 
other  expenses."  (5  U.S.C.  504(c)(1)). 

In  addition  to  identifyng  the 
proceedings  of  Treasury  agencies  which 
are  governed  by  5  U.S.C.  554,  and  to 
which  the  Act  Uierefore  applies,  the 
final  regulations  include  a  description  of 
types  of  applicants  who  are  eligible  for 
awards,  standards  for  awards,  the  kind 
of  fees  and  expenses  which  are 
allowable,  and  a  description  of  the 
hiformation  which  must  be  contained  in 
applications  for  awfirds  under  the  Act. 

The  Treasury  Department's 
regulations  implementing  the  Equal 
Access  to  Justice  Act  were  published  in 
the  Federal  Register  on  October  28, 1981 
(46  FR  53025)  as  a  temporary  rule  with 
request  for  comments.  Interested  parties 
were  given  until  November  27, 1981  to 
submit  comments.  Two  comments  were 
received,  and  although  both  were 
received  after  November  27, 1981.  they 
were  considered  and  a  discussion 
appears  below.  In  addition,  further 
review  took  place  within  the 
Department  based  upon  guidelines 
issued  by  the  Justice  Department, 
"Award  of  Attorney  Fees  and  Other 
Expenses  in  Judicial  Proceedings  Under 
the  Equal  Access  to  Justice  Act,"  and 
recommendations  made  by  the  Office  of 
Management  and  Budget.  After  review 
of  the  comments,  the  Justice  Department 
guidelines,  and  the  0MB 
recommendations,  the  Treasury 
Department  is  adopting  a  modified 
version  of  the  regulations  published  on 
October  28, 1981. 


Discussion  of  Comments 

The  Treasury  Department  received 
two  comments  on  its  temporary 
regulations  implementing  the  Equal 
Access  to  Justice  Act.  Both  commentors 
objected  to  S  6.5(a)  of  the  proposed 
regulation,  which  stated  that  "(n)o 
presumption  arises  that  the  agency's 
position  was  not  substantially  justified 
simply  because  the  agency  did  not 
prevail"  and  one  commentor  also 
objected  to  S  6.8(a),  which  stated  that 
the  prevailing  party's  "appUcation  shall 
state  the  basis  for  the  applicant's  belief 
that  the  agency  position  was  not 
substantially  justified."  The  commentors 
argued  that  these  provisions  might  be 
read  as  an  attempt  to  place  on  the 
applicant  the  burden  of  showing  that  the 
agency  position  was  not  substantially 
justified.  The  Treasury  Department 
believes  that  whether  an  agency 
position  is  "substantially  justified"  in  a 
specific  case  must  be  decided  in  the 
context  of  each  case  and  be  based  upon 
all  the  circumstances  of  that  case.  The 
regidation  does  not  attempt  to  deal  with 
the  burden  of  persuasion  issue  or  have 
the  effect  of  imposing  such  burden  on  an 
applicant  prevailing  party.  The  fact  that 
no  presumption  arises  based  on  the 
agency's  failiu^  to  prevail  does  not 
relieve  the  agency  of  the  necessity  to 
show  that  its  position  was  substantially 
justified.  In  addition,  the  statement  that 
no  presumption  arises  based  on  the 
agency's  failure  to  prevail  is  fully 
supported  in  the  legislative  history,  S. 
Rept.  No.  96-253  (July  20. 1979).  p.  7;  H. 
Rept  No.  96-1418  (Sept.  26. 1980),  p.  11. 
The  requirement  that  the  applicant  state 
the  basis  for  its  belief  that  the  agency's 
position  was  not  substantially  justified 
helps  to  frame  the  issues  for  decision:  it 
does  not  alter  or  even  address  the 
question  of  the  burden  of  persuasion  as 
between  the  parties. 

Both  commentors  objected  to  §  6.6(a) 
of  the  proposed  regulation  because  it 
merely  repeated  the  Act's  ceiling  of  $75 
per  hour  for  attorney  or  agent  fees, 
without  providing  for  exceptions  to  such 
rates.  Both  commentors  also  objected  to 
the  documentation  requirements  on  fees 
and  expenses,  one  specifically 
mentioning  separate  billing  as  required 
by  S  6.6(a)  and  the  other  mentioning 
daily  time  sheets. 

The  Treasury  Department  believes 
that  the  $75  ceiling  should  be  left  intact 
because  it  accurately  reflects  Congress' 
decision  in  section  203  of  the  Act; 
because  Congress  can  review  the  ceiling 
if  warranted,  particularly  during  the 
course  of  considering  the  Act  for 
renewal  in  1984;  and  because  at  this 
time  there  is  no  basis  for  believing  that 
$75  per  hour  is  not  an  appropriate 


ceiling  amount.  The  Treasury 
Department  will  of  course  consider  the 
ceiling  question  at  such  time  as  it  may 
appear  that  "an  increase  in  the  cost  of 
living  or  special  factor,  such  as  the 
limited  availability  of  qualified 
attorneys  or  agents  for  the  proceedings 
involved."  justify  a  higher  fee  in 
particular  classes  of  cases.  However,  we 
note  that  in  response  to 
recommendations  from  the  Office  of 
Management  and  Budget,  §  §  6.6  and  6.10 
have  been  replaced  with  language 
identical  to  that  contained  in 
corresponding  sections  of  the  final 
regulations  published  by  the  Justice 
Department  on  April  13, 1982  (47  FR 
15774). 

One  commentor  suggested  that  the 
regulation  should  specifically  recognize 
the  right  of  an  eligible  party  prevailing 
on  some,  but  not  all,  issues  to  recover 
attorney  fees  on  these  issues.  Whether  a 
party  has  prevailed  in  a  particular 
proceeding  will  depend  upon  the  facts 
and  circumstances  of  that  proceeding. 
Developing  case  law  will  perhaps 
provide  some  guidance.  However,  we 
note  that  the  definition  of  "prevailing 
party"  is  primarily  a  substantive  issue. 
Treasury's  regulations  are  intended  to 
be  procedural  in  nature,  in  accordance 
with  the  Act's  directive  that  each 
agency  establish  "uniform  procedures" 
for  the  consideration  of  appUcations  for 
awards.  Therefore,  the  Treasury 
Department  does  not  believe  it  is 
necessary,  desirable  or  practicable  to 
attempt  to  codify  in  its  regulation  a 
description  of  "prevailing  party"  that 
goes  beyond  the  express  terms  of  the 
Act. 

One  commentor  suggested  that  the 
regulation  ought  to  contain  a  deadline 
for  payment  of  an  award.  The  Treasury 
Department  does  not  believe  such  a 
deadline  is  necessary  or  appropriate  in 
the  regulation,  which  is  primarily 
designed  to  establish  the  ground  rules 
and  procedures  for  applications  and 
adjudications  leading  to  an  award. 
Congress  could  have  legislated  a 
deadline  if  it  had  believed  that  agencies 
would  not  act  in  good  faith  in  particular 
cases  of  awards. 

In  its  guidelines  on  the  Equal  Access 
to  Justice  Act.  the  Justice  Department 
included  a  discussion  on  specific  issues 
in  determining  eligibility  of  apphcants 
for  awards  and  concluded  that 
governmental  bodies  cannot  be  eligible 
parties  under  the  Act.  Based  on  the 
Treasury  Department's  analysis  of  the 
legislative  history  cited  in  support  of 
this  conclusion,  it  has  been  determined 
that  the  final  rule  should  be  revised  to 
remove  any  reference  to  proceedings 
conducted  by  the  Office  of  Revenue 
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Sharing  as  being  covered  by  the  AoL 
Since  the  ony  applicants  for  awards 
under  the  Act  in  proceedings  conducted 
by  the  Office  of  Revenue  Sharing  would 
be  state  governments  or  units  of  local 
government,  it  would  be  misleading  to 
retain  reference  to  those  proceedings 
and  create  the  false  impression  that 
these  governmental  Entities  could  be 
considered  as  eligible  applicants. 
Accordingly,  S  6.3(c)  of  the  temporary 
regulations  has  been  omitted  from  the 
final  rule,  and  amendments  have  been 
made  to  H  6.7  and  6.9  to  remove 
references  to  the  Director  of  the  OfBce 
of  Revenue  Sharing  and  to  state 
governments  and  units  of  local 
government. 

Finally,  minor  editorial  changes  have 
been  made  in  S  S  6.3  and  6.5  to  conform 
more  closely  to  the  statutory  language. 

Authority 

These  regulations  are  promulgated 
under  the  authority  of  Section  203(a)(1), 
Pub.  L  96-481,  94  Stat.  2325  (5  U.S.G 
504(c)(1)). 

Execudve  Order  12291 

It  has  been  determined  that  this  final 
rule  does  not  meet  the  criteria  for 
"major  rules",  set  forth  in  Executive 
Order  12291  (February  17, 1981)  in  that  it 
will  not  result  in  an  annual  effect  on  the 
economy  of  $100  million  or  more:  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
signiBcant  adverse  ejects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  FlexilNlily  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604]  are  not  applicable  to  this 
final  rule  because  the  regulations  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
,  entities.  The  final  rule  is  not  expected 
to:  have  significant  secondary  or 
incidental  ejects  on  a  substantial 
number  of  small  entities;  or  impose,  or 
otherwise  cause,  a  significant  increase 
in  the  reporting,  recordkeeping,  or  other 
compliance  burdens  on  a  substantial 
number  of  small  entities.  Accordingly. 
the  Secretary  of  the  Treasury  hat 
certified  under  the  provisions  of  Section 
3  of  the  Regulatory  Flexibility  Act  (5 
U.S.C  e05(b)).  that  the  regulations  will 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small 
entities. 

Drafting  Information 

The  principal  author  or  this  document 
was  Stephanie  J.  Dick,  Office  of  the 
General  Counsel,  Department  of  the 
Treasury.  However,  personnel  horn 
other  Treasury  offices  participated  in  its 
development. 

List  of  Subjects  in  31 CFR  Part  t 

Equal  access  to  justice,  Qaims, 
Lawyers. 

Promulgation  of  Regulations 

Part  6,  Treasury  Regulations  (31  CFR 
Part  6)  is  promulgated  as  set  forth 
below. 

Dated:  May  4. 196Z 
Peter  J.  Wallison, 

General  Counsel. 

PART  6— APPLICATIONS  FOR 
AWARDS  UNDER  THE  EQUAL  ACCESS 
TO  JUSTICE  ACT 

Sut>part  A— General  Provteione 

Sec. 

6.1  Purpose  of  these  rales. 

8.2  When  the  act  applies. 

6.3  Proceedings  covered. 

6.4  Eligibility  of  apphcants. 

6.5  Standards  for  awards. 

6.6  Allowable  fees  and  expenses. 

6.7  Delegations  of  authority. 

Subpart  B    Infonnatlon  Required  From 
Apple  ants 

6.8  Contents  of  application. 

6.9  Net  worth  exhibit. 

6.10  Documentation  of  fees  and  expenses. 

6.11  When  an  application  may  be  filed. 

Subpart  C— Procedures  for  Considering 
Applications 

6.12  Filing  and  service  of  documents. 

6.13  Answer  to  application. 

6.14  Decision. 

6.15  Agency  review. 

6.16  ludicial  review. 

6.17  Payment  of  award. 

Authority:  Sec.  203(aMl).  Pub.  L  96-481.  94 
Stat.  2325  (5  U.S.C  504(c)(1)}. 

Subpart  A— Gefieral  ProvWong 

S  6.1    Purpose  of  ttiese  rulee. 

The  Equal  Access  to  Justice  Act,  5 
U.S.C.  504  (called  "the  Act"  in  this  part), 
provides  for  the  award  of  attorney  fees 
and  other  expenses  to  eligible 
individuals  and  entities  who  are  parties 
to  certain  administrative  proceedings 
(called  "adversary  adjudications") 
before  agencies  of  the  Government  of 
the  United  States.  An  eligible  party  may 
receive  an  award  when  it  prevails  over 
an  agency,  unless  the  agency's  position 
in  the  proceeding  was  substantially 
justified  or  special  dnmmstances  make 


an  award  unjust  The  rules  in  this  part 
describe  the  parties  eligible  for  awards 
and  the  proceedings  that  are  covered. 
They  also  explain  how  to  apply  for 
awards,  and  the  procedures  and 
standards  that  the  Treasury  Department 
will  use  to  make  them. 


{6.2    When  the  act  I 

TTie  Act  applies  to  any  adversary 
adjudication  pending  before  an  agency 
at  any  time  between  October  1, 1981  and 
September  30, 1984.  This  includes 
proceedings  begun  before  October  1. 
1981,  if  final  agency  action  has  not  been 
taken  before  that  date,  and  proceedings 
pending  on  September  30, 1984, 
regardless  of  when  they  were  initiated 
or  when  final  agency  action  occurs. 

§  6.3    fVoceedinos  coveredL 

iTie  Act  applies  to  adversary 
adjudications  required  to  be  conducted 
by  the  Treasury  Department  under  5 
U.S.C.  554.  Within  the  Treasury 
Department  these  proceedings  are: 

(a)  Bureau  of  Alcohol,  Tobacco  and 
Firearms:  (1)  Permit  proceedings  under 
the  FederaJ  Alcohol  Administration  Act 
(27  U.S.C  204);  (2)  Permit  proceedings 
under  the  Internal  Revenue  Code  of  1954 
(26  U.S.C.  5171,  5271,  5713);  (3)  Ucense 
and  permit  proceedings  under  the 
Federal  Explosives  Laws  (18  U3.C  843). 

(b)  Comptroller  of  the  Currency: 

All  proceedings  conducted  under  12  CFR 
Part  19,  Subpart  A. 


S6.4    EfigibHityofi 

(a)  To  be  eligible  for  an  award  of 
attorney  fees  and  other  expenses  under 
the  Act  the  appUcant  must  be  a  party  to 
the  adversary  adjudication  for  which  it 
seeks  an  award.  The  term  "party"4s 
defined  in  5  U.S.C  551(3).  The  applicant 
must  show  that  it  meets  all  conditions  of 
eligibility  set  out  in  this  subpart  and  has 
complied  with  the  requirements  in 
Subpart  B  of  this  part. 

(b)  The  types  of  eligible  apphcants  are 
as  follows: 

(1)  An  individual  with  a  net  worth  at 
not  more  than  $1  million; 

(2)  The  sole  owner  of  an 
unincorporated  business  who  has  a  net 
worth  of  not  more  than  $5  million, 
including  both  personal  and  business 
interests,  and  not  more  than  500 
employees; 

(3)  A  charitable  or  other  tax-exempt 
organization  described  in  section 
501(c)(3]  of  the  Internal  Revenue  Code 
(26  U.S.C  S01(c)(3))  with  not  mote  than 
500  employees; 

(4)  A  cooperative  assodatitm  as 
defined  in  section  15(a)  of  the 
Agricultival  Marketing  Act  (12  \JS.C 


20766 


Federal  Register  /  Vol.  47.  No.  94  /  Friday.  May  14.  1982  /  Rules  and  Regulations 


1141(a))  with  not  more  than  500 
employees,  or 

(5)  Any  other  partnership,  corporation, 
association,  or  public  or  private 
organization  with  a  net  worth  of  not 
more  than  $5  million  and  not  more  than 
500  employees. 

(c)  For  the  purpose  of  eligibility,  the 
net  worth  and  number  of  employees  of 
an  applicant  shall  be  determined  as  of 
the  date  the  proceeding  was  initiated. 

(d)  An  applicant  who  owns  an 
unincorporated  business  will  be 
considered  as  an  "individual"  rather 
than  a  "sole  owner  of  an  unincorporated 
business"  if  the  matter  in  controversy  is 
primarily  related  to  personal  interests 
rather  than  to  business  interests. 

(e)  The  employees  of  an  applicant 
include  all  persons  who  regularly 
perform  services  for  remuneration  for 
the  applicant,  under  the  applicant's 
direction  and  control.  Part-time 
employees  shall  be  included. 

(0  The  net  worth  and  number  of 
employees  of  the  applicant  and  all  of  its 
affiliates  shall  be  aggregated  to 
determine  eligibility.  Any  individual  or 
group  of  individuals,  corporation  or 
other  entity  that  directly  or  indirectly 
controls  or  owns  a  majority  of  the  voting 
shares  of  another  business,  or  controls 
in  any  manner  the  election  of  a  majority 
of  that  business's  board  of  directors, 
trustees,  or  other  persons  exercising 
similar  functions,  will  be  considered  an 
afTiliate  of  thai  business  for  purposes  of 
this  part,  unless  the  adjudicative  officer 
determines  that  such  treatment  would 
be  unjust  and  contrary  to  the  purposes 
of  the  Act  in  light  of  the  actual 
relationship  between  the  afffiliated 
entities.  In  addition,  the  adjudicative 
ofTicer  may  determine  that  fmancial 
relationships  of  the  applicant  other  than 
those  described  in  this  paragraph 
constitute  special  circumstances  that 
would  make  an  award  unjust. 

(g)  An  applicant  that  participates  in  a 
proceeding  primarily  on  behalf  of  one  or 
more  other  persons  or  entities  that 
would  be  ineligible  is  not  itself  eligible 
for  an  award. 

§  6.5    Standards  for  awards. 

(a)  A  prevailing  applicant  may  receive 
an  award  for  fees  and  expenses  incurred 
in  connection  with  the //na/ disposition 
of  a  proceeding,  unless  (1)  the  position 
of  the  agency  was  substantially 
justified,  or  (2)  special  circumstances 
make  the  award  unjust.  No  presumption 
arises  that  the  agency's  position  was  not 
substantially  justified  simply  because 
the  agency  did  not  prevail. 

(b)  An  award  will  be  reduced  or 
denied  if  the  applicant  has  unduly  or 
unreasonably  protracted  the  proceeding 


or  if  special  circumstances  make  the 
award  sought  unjust. 

§  6.6    Allowable  fees  and  otfter  expenses. 

(a)  The  following  fees  and  other 
expen.ses  are  allowable  under  the  Act: 

(1)  Reasonable  expenses  of  expert 
witnesses: 

(2)  Reasonable  cost  of  any  study, 
analysis,  engineering  report,  test,  or 
project  which  the  agency  finds 
necessary  for  the  preparation  of  the 
party's  case: 

(3)  Reasonable  attorney  or  agent  fees. 

(b)  The  amount  of  fees  awarded  will 
be  based  upon  the  prevailing  market 
rates  for  the  kind  and  quality  of  services 
furnished,  except  that 

(1)  Compensation  for  an  expert 
witness  will  not  exceed  the  highest  rate 
paid  by  the  agency  for  expert  witnesses; 
and 

(2)  Attorney  or  agent  fees  will  not  be 
In  excess  of  $75  per  hour. 

§  6.7    Delegations  of  auttuMlty. 

I'he  Director,  Bureau  of  Alcohol. 
Tobacco  and  Firearms  and  the 
Comptroller  of  the  Currency  are 
authorized  to  take  final  action  on 
matters  pertaining  to  the  Equal  Access 
to  Justice  Act,  5  U.S.C.  504.  in 
proceedings  listed  in  §  6.3  under  the 
respective  bureau  or  office.  The 
Secretary  of  the  Treasury  may  by  order 
delegate  authority  to  take  final  action  on 
matters  pertaining  to  the  Equal  Access 
to  justice  Act  in  particular  cases  to  other 
subordinate  officials. 

Subpart  B— Information  Required 
From  Applicants 

§  6.8    Contents  of  application. 

(a)  An  application  for  an  award  of 
fees  and  expenses  under  the  Act  shall 
identify  the  applicant  and  the 
proceeding  for  which  an  award  is 
sought.  The  application  shall  show  that 
the  applicant  has  prevailed  and  identify 
the  position  of  the  agency  in  the 
proceeding  that  the  applicant  alleges 
was  not  substantially  justified.  The 
application  shall  state  the  basis  for  the 
applicant's  belief  that  the  position  was 
not  substantially  justified.  Unless  the 
applicant  is  an  individual,  the 
application  shall  also  state  the  number 
of  employees  of  the  applicant  and 
describe  briefly  the  type  and  purpose  of 
its  organization  or  business. 

(b)  The  application  shall  also  include 
a  statement  that  the  applicant's  net 
worth  does  not  exceed  $1  million  (if  an 
individual)  or  $5  million  (for  all  other 
applicants,  including  their  affiliates). 
Flowever,  an  applicant  may  omit  this 
statement  if: 


(1)  It  attaches  a  copy  of  a  ruling  by  the 
Internal  Revenue  Service  that  it 
qualifies  as  an  organization  described  in 
section  501(c)(3)  of  the  Internal  Revenue 
Code  (26  U.S.C.  501(c)(3))  or.  in  the  case 
of  a  tax-exempt  organization  not 
required  to  obtain  a  ruling  from  the 
Internal  Revenue  Service  on  its  exempt 
status,  a  statement  that  describes  the 
basis  for  the  applicant's  belief  that  it 
qualifies  under  such  section:  or 

(2)  It  states  that  it  is  a  cooperative 
association  as  defined  in  section  15(a)  of 
the  Agricultural  Marketing  Act  (12 
U.S.C.  1141  j(a)). 

(c)  The  application  shall  itemize  the 
amount  of  fees  and  expenses  for  which 
an  award  is  sought. 

(d)  The  application  may  also  include 
any  other  matters  that  the  applicant 
wi.shes  the  agency  to  consider  in 
determining  whether  and  in  what 
amount  an  award  should  be  made. 

(c)  The  application  shall  be  signed  by 
the  applicant  or  an  authorized  officer 
with  respect  to  the  eligibility  of  the 
applicant  and  by  the  attorney  of  the 
applicant  with  respect  to  fees  and 
expenses  sought.  It  shall  also  contain  or 
be  accompanied  by  a  written 
verification  under  oath  or  under  penalty 
of  perjury  that  the  information  provided 
in  the  application  is  true  and  correct. 

§6.9    Net  wortti  exitlbit 

(a)  Each  apphcant  except  a  qualified 
tax-exempt  organization,  orcooperative 
association  must  provide  with  its 
application  a  detailed  exhibit  showing 
the  net  worth  of  the  applicant  and  any 
affiliates  (as  defined  in  S  6.4(f))  when 
the  proceeding  was  initiated.  In  the  case 
of  national  banking  associations,  "net 
worth"  shall  be  considered  to  be  the 
total  capital  and  surplus  as  reported,  in 
conformity  with  the  applicable 
instructions  and  guidelines,  on  the 
tnink's  last  Consolidated  Report  of 
Condition  filed  before  the  initiation  of 
the  underlying  proceeding. 

(b)  The  exhibit  may  be  in  any  form 
convenient  to  the  applicant  that 
provides  full  disclosure  of  the 
applicant's  and  its  affiliates  assets  and 
liabilities  and  is  sufficient  to  determine 
whether  the  applicant  qualifies  under       ' 
the  standards  in  this  part.  The 
adjudicative  officer  may  require  an 
applicant  to  file  additional  information 

to  determine  its  eligibility  for  an  award. 

§  6.10    Documentatton  of  fees  and 
expanses. 

(a)  The  application  shall  be 
accompanied  by  full  documentation  of 
the  fees  and  expenses,  including  the  cost 
of  any  study,  engineering  report,  test,  or 
project,  for  which  an  award  is  sought. 
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(b)  The  documentation  shall  include 
an  affidavit  from  any  attorney,  agent,  or 
expert  witness  representing  or 
appearing  in  behalf  of  the  party,  stating 
the  actual  time  expended  and  the  rate  at 
which  fees  and  other  expenses  were 
computed  and  describing  the  specific 
services  performed. 

(1)  The  affidavit  shall  state  the 
services  performed.  In  order  to  establish 
the  hourly  rate,  the  a^davit  shall  stale 
the  hourly  rale  which  is  billed  and  paid 
by  the  majority  of  clients  during  the 
relevant  lime  periods. 

(2)  If  not  hourly  rale  is  paid  by  the 
majority  of  clients  because,  for  instance, 
the  attorney  or  agent  represents  most 
clients  on  a  contingency  basis,  the 
attorney  or  agent  shall  provide 
information  about  two  attorneys  or 
agents  with  similar  experience,  who 
perform  similar  work,  staling  their 
hourly  rate. 

(c)  The  documentation  shall  also 
include  a  description  of  any  expenses 
for  which  reimbursement  is  sought  and  a 
statement  of  the  amounts  paid  and 
payable  by  the  applicant  or  by  any  other 
person  or  entity  for  the  services 
provided. 

(d)  The  adjudicative  officer  may 
require  the  applicant  to  provide 
vouchers,  receipts,  or  other 
substantiation  for  any  expenses 
claimed. 

§6.11    Wh«n  an  application  may  b«  nied. 

(a)  An  application  may  be  filed 
whenever  the  applicant  has  prevailed  in 
the  proceeding  but  in  no  case  later  than 
30  days  after  the  agency's  final 
disposition  of  the  proceeding. 

(b)  If  review  or  reconsideration  is 
sought  or  taken  of  a  decision  as  to 
which  an  appplicant  believes  it  has 
prevailed,  proceedings  for  the  award  of 
fees  shall  be  stayed  pending  final 
disposition  of  the  underlying 
controversy. 

Subpart  C— Procedures  for 
Considering  Applications 

§  6.12    Filing  and  service  of  documents. 

Any  application  for  an  award  or  other 
pleading  or  document  related  to  an 
application  shall  be  filed  and  served  on 
all  parties  to  the  proceeding  in  the  same 
manner  as  other  pleadings  in  the 
proceeding. 

§  6. 1 3    Answer  to  application. 

(a)  Within  30  days  after  service  of  an 
application,  counsel  representing  the 
agency  against  which  an  award  is 
sought  shall  file  an  answer  to  the 
application. 

(b)  If  agency  counsel  and  the 
applicant  believe  that  the  issues  in  the 


fee  application  can  be  settled,  they  may 
jointly  file  a  statement  of  their  intent  to 
negotiate  a  fetllcment.  The  filing  of  this 
statement  shall  extend  the  time  for  filing 
an  answer  for  an  additional  60  days  and 
further  extensions  may  be  granted  by 
Ihe  adjudicative  officer  upon  request  by 
agency  counsel  and  the  applicant, 
(c)  The  answer  shall  explain  any 
objections  to  the  award  requested  and 
identify  the  facts  relied  on  in  support  of 
agency  counsel's  position.  If  the  answer 
is  based  on  any  alleged  facts  not 
already  in  the  record  of  the  proceeding, 
agency  counsel  shall  include  with  the 
answer  supporting  affidavits. 

§6.14    Decision. 

The  adjudicative  officer  shall  issue  an 
initial  decision  on  the  application  within 
60  days  after  completion  of  proceedings 
on  the  application.  The  decision  shall 
include  written  findings  and  conclusions 
on  the  applicant's  eligibility  and  status 
as  a  prevailing  party,  and  an 
explanation  of  the  reasons  for  any 
difference  between  the  amount 
requested  and  the  amount  awarded.  The 
decision  shall  also  include,  if  at  issue, 
findings  on  whether  the  agency's 
position  was  substantially  justified, 
whether  the  applicant  unduly  protracted 
the  proceedings,  or  whether  special 
circumstances  make  an  award  unjust. 

§  6.15    Agency  review. 

Either  the  applicant  or  agency  counsel 
may  seek  review  of  Ihe  initial  decision 
on  Ihe  fee  application,  or  the  agency 
may  decide  to  review  the  decision  on  its 
own  initiative.  If  neither  the  applicant 
nor  agency  counsel  seeks  a  review  and 
the  agncy  does  not  take  review  on  its 
own  initiative,  the  initial  decision  on  Ihe 
application  shall  become  a  final 
decision  of  the  agency  30  days  after  it  is 
issued.  Whether  to  review  a  decision  is 
a  matter  within  the  discretion  of  the 
agency.  If  review  is  taken,  Ihe  agency 
will  issue  a  final  decision  on  the 
application  or  remand  Ihe  application  to 
the  adjudicative  ofllcer  for  further 
proceedings. 

§6.16    Judicial  review. 

Judicial  review  of  final  agency 
decisions  on  awards  may  be  sought  as 
provided  in  5  U.S.C.  504(c)(2). 

§  6.17    Payment  of  award. 

An  applicant  seeking  payment  of  an 
award  shall  submit  to  the  agency  a  copy 
of  the  agency's  final  decision  granting 
Ihe  award,  accompanied  by  a  statement 
that  Ihe  applicant  will  not  seek  review 
of  Ihe  decision  in  Ihe  United  Slates 
courts.  An  applicant  shall  be  paid  Ihe 
amount  awarded  unless  judicial  review 
of  the  award  or  of  Ihe  underlying 


decision  of  the  adversary  adjudication 
has  been  sought  by  the  applicant  or  any 
other  party  to  the  proceeding. 

IFR  Dric  02-13129  nled  S-IJ-K:  8:45  aal 
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VETERANS  ADMINISTRATION 

38CFRPart3 

Increase  in  Pension  Rates  and  Income 
Limitations 

AGENCY:  Veterans  Administration. 
ACTION:  Final  regulation  changes. 

SUMMARY:  The  Veterans  Administration 
has  amended  its  regulations  setting  forth 
the  annual  rales  of  improved  pension 
and  parents'  dependency  and  indemnity 
compensation  (OIC),  the  annual  income 
limitations  applicable  to  receipt  of 
section  306  pension,  old-law  pension 
and  parents'  DIC,  and  the  annual 
amount  of  a  spouse's  income  that  is 
excludable  from  a  veteran's  annual 
income  under  Ihe  section  306  pension 
program.  The  need  for  this  action  results 
from  the  forthcoming  social  security 
cost-of-living  increase.  The  effect  of  this 
action  is  to  increase  the  rales  and 
income  limitations  by  the  same 
percentage  thai  social  security  will  be 
changed. 

DATES:  These  regulation  changes  are 
effective  June  1, 1982,  the  effective  dale 
of  Ihe  social  security  cost-of-living 
increase. 

FOR  FURTHER  INFORMATION  CONTACT 

T.  H.  Spindle,  Jr.  (202-389-3005) 
SUPPLEMENTARY  INFORMATION:  Under  38 
U.S.C.  3112  Ihe  Veterans  Administration 
is  required  to  increase  the  rates  of 
improved  pension  and  parent's 
dependency  and  indemnity 
compensation  (DIC),  the  income 
limitations  applicable  to  section  306 
pension,  old-law  pension  and  parents' 
DIC,  and  the  amount  of  a  spouse's 
income  that  is  excludable  from  Ihe 
amount  of  a  veteran's  annual  income 
under  the  section  306  pension  program 
whenever  there  is  a  social  security  cost- 
of-living  increase.  The  benefits  are  to  be 
increased  by  the  same  percentage  as 
social  security  benefits  are  increased 
and  at  Ihe  same  lime. 

The  Social  Security  Administration 
reports  that  there  will  be  a  cost-of-living 
increase  of  7.4  percent  in  social  security 
benefits  effective  June  1, 1982. 
Accordingly,  we  are  amending  38  CFR 
3.23,  3.24,  3.25,  3.26  and  3.262(b)(2)  to 
implement  this  increase. 

Pursuant  to  38  CFR  1.12(b)  the 
Veterans  Administration  finds  that  prior 
publication  of  these  changes  for  public 
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notice  and  comment  is  unnecessary, 
contrary  to  public  interest  and  pointless. 
The  Veterans  Administration  has  no 
discretion  in  this  matter.  The  statute 
requires  that  we  increase  our  benefits 
by  the  percentage  amount  determined 
by  the  Social  Security  Administration 
and  at  the  same  time  as  the  social 
security  increase  is  effective. 
Consequently,  a  proposed  notice  will 
not  be  published.  For  this  reason,  these 
changes  are  also  not  subfect  to  the 
Regulatory  Flexibility  Act,  5  U.S.C.  801- 
612.  since  they  do  not  come  within  the 
term  "rule"  as  defined  in  that  Act. 

In  accordance  with  Executive  Order 
12291.  Federal  Regulation,  we  have 
determined  that  these  regulation 
changes  are  nonmajor  for  the  following 
reasons: 

(1)  They  wiU  not  have  an  effect  on  the 
economy  of  $100  million  or  more. 

(2)  They  will  not  cause  a  major 
increase  in  costs  or  prices. 

(3)  They  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  complete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

list  of  subjects  in  38  CFR  Part  S 

Administrative  practice  and 
procedure.  Claims,  Handicapped.  Health 
care.  Pensions,  Veterans. 

(Catalog  of  Federal  Domestic  Asststaoce 
Program  numbers  are  64.104,  64.106.  and 
64.110) 

Approved:  May  ID,  1982. 
By  direction  of  the  Administrator. 
GhadetT.Hagel, 

Deputy  Administrator. 

PART  3— ADJUDICATION 

Part  3  of  Title  38  CFR  is  amended  as 
follows: 

1.  In  S  3.23,  paragraphs  (a)  and  (c)  are 
revised  to  read  as  follows: 

§  3.23    Improved  pension  rates. 

(a)  Maximum  annual  rates  of 
improved  pension — (1)  Veterans 
permanently  and  totally  disabled  (38 
U.S.a  521  j. 

(i)  Veteran  with  no  dependents, 
$5,328. 

(ii)  Veteran  with  one  dependent. 

$6.g6a 

(iii)  For  each  adbiitional  dependant. 
$903. 

(2)  Veterans  in  need  of  aid  and 
attendance. 

(i)  Veteran  with  no  dependents, 
$8,524. 

(ii)  Veteran  with  one  depeodenC 
$10,178. 


(iii)  For  each  additional  dependent. 
$903. 

(3)  Veterans  who  are  housebound. 
(i)  Veteran  with  no  dependents, 

$6,513. 

(ii)  Veteran  with  one  dependent, 
$8,165. 

(iii)  For  each  additional  dependent, 
$903. 

(4)  Two  veterans  married  to  one 
another;  combined  rates. 

(i)  Neither  veteran  in  need  of  aid  and 
attendance  or  housebound.  $6.98a 

(ii)  Either  veteran  in  need  of  aid  and 
attendance.  $10.17& 

(iii)  Both  veterans  in  need  of  aid  and 
attendance.  $13,371. 

(iv)  Either  veteran  housebound,  $8,165. 

(v)  Both  veterans  housebound,  $9,350. 

(vi)  One  veteran  hoosebound  and  one 
veteran  in  need  of  aid  and  attendance, 
$11,360. 

(vii)  For  each  dependent  child.  $903. 

(5)  Surviving  spouse  alone  and  with  a 
child  or  children  of  the  deceased 
veteran  in  custody  of  the  surviving 
spouse  (38  U.S.C.  541). 

(i)  Surviving  spouse  alone.  $3,570. 

(ii)  Surviving  spouse  and  one  child  in 
his  or  her  custody.  $4,877. 

(iii)  For  each  additional  child  in  his  or 
her  custody.  $903. 

(6)  Surviving  spouses  in  need  of  aid 
and  attendance. 

(i)  Surviving  spouse  alone,  $5,712. 

(ii)  Surviving  spouse  with  one  child  in 
his  or  her  custody,  $6,617. 

(iii)  For  each  additional  child  in  his  or 
her  custody.  $903. 

(7)  Surviving  spouses  who  are 
housebound. 

(i)  Surviving  spouse  alone,  $4,365. 

(ii)  Surviving  spouse  and  one  child  in 
his  or  her  custody,  $5,469. 

(iii)  For  each  additional  child  in  his  or 
her  custody,  $903. 

(See  S  3.24  for  entitlement  criteria  and  rate 
applicable  to  a  child  of  a  deceased  veteran 
not  in  custody  of  a  surviving  spouse  who  hits 
basic  eligibility  to  receive  improved  pension. 
The  term  "basic  eligibility  to  receive 
improved  peosion"  is  deRned  in  8  3.24) 

♦  *         *         »         « 

(c)  Mexican  border  period  and  World 
War  I  veterans.  The  applicable 
maximum  annual  rate  payable  to  a 
Mexican  border  period  or  World  War  I 
veteran  under  this  section  shall  be 
increased  by  $1,202.  (38  U.S.C.  521(g)) 

*  *        *        *        • 

2.  In  §  3.24,  paragraphs  (b)  and  (c)  are 
revised  to  read  as  follows: 


§  3.24    Improved  penelon  ratoe; 
childrea 


(b)  Child  with  no  persona!  custodian 
or  in  the  custody  of  an  institution.  In 
cases  in  wliich  there  is  no  personal 


custodian,  Le..  there  is  no  person  who 
has  the  legal  right  to  exercise  parental 
control  and  responsibility  for  the  child's 
welfare  (See  $  3.57(d)).  or  the  child  is  in 
the  custody  of  an  institution,  pension 
shall  be  paid  to  the  child  at  the  annual 
rate  of  $903  reduced  by  the  amount  of 
the  child's  countable  annual  income. 

(c)  Child  in  the  custody  of  person 
legally  responsible  for  support —  (1 ) 
Single  child  Pension  shall  be  paid  to  a 
child  in  the  custody  of  a  person  legally 
responsible  for  the  child's  support  at  an 
annual  rate  equal  to  the  difference 
between  the  rate  for  a  surviving  spouse 
and  one  child  under  S  3.23(a)(5)(ii).  and 
the  sum  of  the  annual  income  of  such 
child  and  the  annual  income  of  such 
person.  The  amount  payable,  however, 
may  not  exceed  the  amount  by  which 
$903  exceeds  the  child's  countable 
annual  income. 

(2)  More  than  one  child.  Pension  shall 
be  paid  to  children  in  custody  of  a 
person  legally  responsible  for  the 
children's  support  at  an  annual  rate 
equal  to  the  difference  between  the  rate 
for  a  surviving  spouse  and  an  equivalent 
number  of  children  (but  not  including 
any  child  who  has  countable  annual 
income  equal  to  or  greater  than  $903) 
and  the  sum  of  the  countable  annual 
income  of  the  person  legally  responsible 
for  support  and  the  combined  countable 
annual  income  of  the  children  (but  not 
including  the  income  of  any  child  whose 
countable  annual  income  is  equal  to  or 
greater  than  $903).  The  combined 
amount  payable,  however,  may  not 
exceed  the  amount  by  which  $903  times 
the  number  of  eligible  children  exceeds 
the  sum  of  the  children's  countable 
annual  income.  (38  U.S.C.  542) 

3.  In  5  3.25.  paragraphs  (a),  (c),  (d)  and 
(e)  are  revised  to  read  as  follows: 


§3.25 
compensation  rates. 

Dependency  and  indemnity 
compensation  (DIC)  shall  be  paid 
monthly  to  parents  of  a  deceased 
veteran  in  the  following  amounts.  (38 
U.S.C  415) 

(a)  One  parent.  Except  as  provided  in 
paragraph  (b)  of  this  section,  if  there  is 
only  one  parent  the  monthly  rate  of  DIC 
paid  to  such  parent  shall  be  $248 
reduced  on  the  basis  of  the  parent's 
annual  income  according  to  the 
following  formula: 

For  Each  $l  of  Annual  Income 


raleahrtb* 

fof 

eunotr 

rwlucaitkr 

10.00 

to 

«oa 

.06 

800 

MO 

.07 

800 
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jOS 

1,00S 

e.eao 
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No  Die  is  payable  under  this  paragraph 
if  annual  income  exceeds  $6,060. 


(c)  Two  parents  not  living  together. 
The  rates  in  this  paragraph  apply  to  (1) 
two  parents  who  are  not  living  together, 
or  (2)  an  unremarried  parent  when  both 
parents  are  living  and  the  other  parent 
has  remarried,  llie  monthly  rate  of  DIG 
paid  to  each  such  parent  shall  be  $176, 
reduced  on  the  basis  of  each  parent's 
annual  income,  according  to  tlie 
following  formula: 

For  Each  $1  of  Annual  Income  of  Each 
Parent 


nw  $176  moMMy 
raleihtf  ba 

WNoh  is  mora 
tan 

Bui  nol  moie  man 

leduoed  by 

$0.00 

•0 

tsoo 
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800 

900 

.04 

900 

1,000 

M 

1.000 

1,000 

m 

1,100 

1,300 

.08 

1,300 

6,060 

No  Die  is  payable  under  this  paragraph 
if  annual  income  exceeds  $6,060. 

(d)  Two  parents  living  together  or 
remarried  parents  living  with  spouses. 
(1)  The  rates  in  this  paragraph  apply  to: 
(i)  Each  parent  living  Mrith  another 
parent;  and  (ii)  Each  remarried  parent, 
when  both  parents  are  alive.  The 
monthly  rate  of  DIG  paid  to  such  parents 
will  be  $166,  reduced  on  the  basis  of  the 
combined  annual  income  of  the  two 
parents  living  together  or  the  remarried 
parent  or  parents  and  spouse  or 
spouses,  as  computed  under  the 
following  formula: 

For  Each  $1  of  Combineo  Annual  Income 


The  t154  moMHy 
raleshalbe 

Which  Ib  moTG 
tiwi 

But  not  mora  twn 

reduced  by 

$000 

•0 

$1,000 

.02 

1.000 

1,300 

.03 

1.300 

1,900 

.04 

1,900 

2.400 

.06 

2.400 

2.900 

.06 

2,900 

3.400 

.07 

3,400 

4X)00 

.06 

4,000 

8,149 

No  DIG  is  payable  under  this  paragraph 
if  combined  annual  income  exceeds 
$8,149. 

(2)  The  rates  in  this  paragraph  are 
also  applicable  in  the  case  of  one 
surviving  parent  who  has  remarried, 
computed  on  the  basis  of  the  combined 
income  of  the  parent  and  spouse,  if  this 
would  be  a  greater  benefit  than  that 
specified  in  paragraph  (a)  of  this  section 
for  one  parent. 


(e)  Aid  and  attendance.  The  monthly 
rate  of  DIG  payable  to  a  parent  under 
this  section  shall  be  increased  by  $130  if 
such  parent  is  (1)  a  patient  in  a  nursing 
home,  or  (2)  helpless  or  blind,  or  so 
nearly  helpless  or  blind  as  to  need  or 
require  the  regular  aid  and  attendance 
of  another  person. 
***** 

4.  Section  3.26  is  revised  to  read  as 
follows: 

§  3.26    OccUon  306  and  oM  law  ptmlon 
annual  income  Nmitations. 

(a)  Section  306  pension  income 
limitations. 

(1)  Veteran  or  surviving  spouse  «vith 
no  dependents,  $6,060. 

(2)  Veteran  with  no  dependents  in 
need  of  aid  and  attendance  (38  U.S.G. 
521(d),  as  in  effect  on  December  31, 
1978).  $6,560. 

(3)  Veteran  or  surviving  spouse  with 
one  or  more  dependents,  $8,149. 

(4)  Veteran  with  one  or  more 
dependents  in  need  of  aid  and 
attendance  (38  U.S.C.  521(d),  as  in  effect 
on  December  31, 1978),  $8,649. 

(5)  Ghild  (no  entitled  veteran  or 
surviving  spouse),  $4,952. 

(b)  Old-law  pension  income 
limitations. 

(1)  Veteran  or  surviving  spouse 
without  dependents  or  an  entided  child, 
$5,304. 

(2)  Veteran  or  surviving  spouse  with 
one  or  more  dependents,  $7,651. 

5.  In  §  3.262,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§  3.262    Evaluation  of  Income. 

***** 

(b)  Income  of  spouse.  Income  of  the 
spouse  will  be  determined  under  the 
rules  appUcable  to  income  of  the 
claimant. 


(2)  Veterans.  The  separate  income  of 
the  spouse  of  a  disabled  veteran  who  is 
entitled  to  pension  under  laws  in  effect 
on  June  30, 1960,  will  not  be  considered. 
Where  pension  is  payable  under  section 
306(a)  of  Pub.  L.  95-588,  to  a  veteran 
who  is  living  with  a  spouse  there  will  be 
included  as  income  of  the  veteran  all 
income  of  the  spouse  in  excess  of 
whichever  is  the  greater,  $1,930  ($1,797 
after  May  31, 1981  and  before  June  1, 
1982)  or  the  total  earned  income  of  the 
spouse,  which  is  reasonably  available  to 
or  for  the  veteran,  unless  hardship  to  the 
veteran  would  result.  The  presumption 
that  inclusion  of  such  income  is 
available  to  the  veteran  and  would  not 
work  a  hardship  on  him  or  her  may  be 
rebutted  by  evidence  of  unavailability 
or  of  expenses  beyond  the  usual  family 


requirements.  (38  U.S.G.  521(f);  Sec 
306(a)(2)(B)  of  Pub.  L  95-588  (92  StaL 
2497) 

ini  Doc.  82-13235  Pfled  t-lS-K:  8:46  aal 
■■JJNQ  CODE  ( 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-6-niL-2094-3] 

Approval  and  Promulgation  of 
Implementation  Plans;  Schedules  of 
Compliance  for  Texas 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  withdrawing  certain 
conditions  previously  specified  for  the 
Texas  Plan  for  nonattainment  areas.  He 
conditions  being  removed  pertain  to 
Subchapters  131.07.60.102  (now  115.192) 
and  131.07.62  (now  115.212)  of  Texas 
Regulation  V.  On  March  25, 1980  (45  FR 
19231)  EPA  conditionally  approved  the 
Texas  Plan  for  attaining  the  ozone 
standard,  to  require,  among  other  things, 
that  the  State  submit  compliance 
schedules  for  can  coating  sources  which 
had  requested  extensions  of  the  final 
compUance  date  to  Decemt>er  31, 1985. 
and  for  those  sources  previously  exempt 
from  the  requirements  of  Regulation  V. 
The  compliance  schedules  were 
submitted  to  EPA  but  they  failed  to  meet 
certain  procedural  requirements.  Since 
Subchapters  131.07.60.102  (now  115.192) 
and  131^)7.62  (now  115.212)  ahready 
contain  approvable  final  compliance 
dates  for  all  sources,  EPA  is 
withdrawing  the  condition  on  its 
approval  of  these  subchapters. 

date:  This  action  is  effective  on  July  13. 
1982  unless  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments. 
ADDRESSES:  Written  comments  on  this 
action  may  be  submitted  to  the 
following  address:  Environmental 
Protection  Agency,  Region  6,  Air  and 
Waste  Management  Division,  Air 
Branch,  1201  Elm  Street,  Dallas,  Texas 
75270,  ATTN:  Estela  Wackerbarth. 

The  State's  submittal  is  available  for 
inspection  during  normal  business  hours 
at  the  follovmg  locations: 
Environmental  Protection  Agency. 
Public  Information  Reference  Unit. 
Room  2922,  EPA  Library.  401  M  Street, 
SW.,  Washington,  D.G.  20460,  and  Uie 
Office  of  the  Federal  Register,  Room 
8401, 1100  L  Street,  NW.,  Washington. 
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D.C.,  and  at  the  EPA  Region  6  Office. 

address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Estela  Wackerbarth.  Implementation 
Plan  Section,  Environmental  Protection 
Agency,  Region  6  Office.  (214)  797-1510. 
SUPPLEMENTARY  INFORMATION:  On 
March  25. 1960  (45  FR 19231),  EPA 
conditionally  approved  certain  portions 
of  the  Texas  SIP,  including  Subchapters 
131.07.60.102  (now  115.192)  and  131.07.62 
(now  115.212)  of  Texas  Air  Control 
Board  (TACB)  Regulation  V  which  limits 
volatile  organic  compound  emissions. 
The  conditions  pertaining  to  these  rules 
required  the  State  to  submit  certain 
compliance  schedules  for  sources 
affected  by  these  Subchapters. 

The  State  submitted  schedules  fa 
compliance  with  the  deadlines  in  the 
conditions  of  approval.  EPA  has 
determined  that  the  schedules  are 
substantively  ajjprovable.  However. 
since  the  State  failed  to  meet  certain 
procedural  requirements  in  the  Clean 
Air  Act  concerning  notice  and  hearing.* 
EPA  cannot  approve  the  schedules. 

EPA  has  decided  to  remove  the  two 
conditions  which  required  submittal  of 
the  schedules  and  take  no  action  on  the 
schedules  themselves.  EPA  finds  that 
this  action  will  have  no  adverse  impact 
on  ail  quality  because  subchapters 
131.07.06.102  (now  115.192)  and  131.07.62 
(now  115.212)  already  contain  6nal 
compliance  dates  which  the  affected 
sources  must  meet  Therefore,  EPA  is 
withdrawing  the  two  conditions,  which 
required  the  submittal  of  interim  dates, 
and  is  approving  these  two  subchapters 
in  full.  EPA  notes  that  the  interim  dates 
remain  effective  under  State  law  for  all 
sources  subject  to  these  rules. 

The  public  should  be  advised  that  this 
action  will  be  effective  July  13, 1962. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  a  subsequent 
notice  will  be  published  before  the 
effective  date.  The  subsequent  notice 
will  withdraw  the  final  action  and  begin 
a  new  rulemaking  by  announcing  a 
proposal  of  the  action  and  estabridshing  a 
comment  period. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  5  U.S.C  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (See  46  FR 
8709). 


Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (sixty  days  from  this  date). 
This  action  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  (See  307(b)(2).) 

This  notice  of  rulemaking  is  issued 
under  the  authority  of  sections  110  and 
172  of  the  Clean  Air  Act  as  amended. 

Dated:  April  3a  1982. 
Anne  M.  Gorsuch. 
Administrator. 

List  of  Susjects  in  40  CFR  Part  S2 

Air  pollution  control,  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  I,  Tide  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  SS— Texas 

SSZ2275    [Amended] 

1.  Section  52.2275  is  amended  by 
removing  paragraphs  (aKl)  and  (a)(2) 
and  redesignating  paragraphs  (b),  (c), 
and  (d),  as  (a),  (b),  and  (c)  respectively. 

(FR  Doc  U-UtN  nW  l-IA^fe  Mi  Mf 
BIUJNaOOIK( 


'  EPA  Evaluation  Report  on  Texa*  Complianoe 
Schedule*;  February.  1962. 


40  CFR  Part  52 
[A-5-FfU.-2106-6] 

Ohio:  Revision:  ARCO  PIpsMrw 
Company  Variance:  Pipeline  WoiMng 
Tank,  Clinton,  Ohio 

agency:  Environmental  Protection 
Agency. 

action:  Final  rulemaking. 

summary:  On  August  27, 1981,  the  SUte 
of  Ohio  submitted  a  revision  of  its  ozone 
State  Implementation  Plan  (SIP)  to  the 
U.S.  Environmental  Protection  Agency 
(EPA).  The  SIP  revision  is  a  variance  for 
the  Pipeline  Working  (SLOP)  Tank,  a 
fixed  roof  storage  tank,  located  at  the 
ARCO  Pipeline  Refinery  in  Summit 
County,  Ohio,  a  primary  nonattainment 
area  for  ozone.  EPA  has  reviewed  this 
variance  and  has  determined  that  the 
affected  county  will  attain  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  by  December  31, 1982  and  diat 
reasonable  further  progress  (RFP)  is  also 
demonstrated.  Hierefore,  EPA  approves 
this  variance  and  annoimces  final 
rulemaking  today  on  this  revision. 


date:  This  acbon  is  effective  July  13, 
1982  unless  notice  is  received  by  30  days 
from  date  of  publication  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

addresses:  Copies  of  additional 
information  are  available  at  the 
following  addresses: 
Regulatory  Analysis  Section,  Air 

Programs  Branch.  Region  V,  U.S. 

Environmental  Protection  Agency.  230 

South  Dearborn  Street.  Chicago, 

Illinois  60604 
Public  Information  Reference  Unit, 

Library  Systems  Branch,  U.S. 

Environmental  Protection  Agency,  401 

M  Street  SW.,  Washuigton.  D.C.  20460 
State  of  Ohio,  Environmental  Protection 

Agency,  Box  1049,  361  East  Broad 

Street  Columbus,  Ohio  43216. 

Request  for  comments  on  this  final 
proposed  rule  should  be  addressed  to: 
Gary  Gulezian,  Chief,  Regulatory 
Analysis  Section,  Air  Programs  Branch. 
Region  V,  U.S.  Environmental  Protection 
Agency,  230  South  Dearborn  Street. 
Chicago,  Illinois  60604. 
FOR  FURTHER  — 'OWMATION  CONTACT: 

Uylaine  McMahan.  Regulatory  Analysis 
Section.  Air  Programs  Branch.  Region  V. 
U.S.  Environmental  IVotection  Agency, 
230  South  Dearborn  Street.  Chicago. 
Illinou  00604.  (312)  353-03ga 

SUPPLEMENTARY  mPORMATION:  On 

August  27, 1981,  the  State  of  Ohio 
submitted  a  revision  to  its  ozone  SIP. 
The  SIP  revision  is  for  the  Pipeline 
Worldng  (SLOP)  Tank,  a  fixed  roof 
storage  tank.  located  at  the  ARCO 
Pipeline  Company  in  Stmirait  County 
(Akron  Urban  Area),  Ohio,  a  primary 
nonattainment  area  for  ozone.  The 
variance  is  to  operate  the  fixed  roof 
storage  tank  without  controls. 

Ohio's  ozone  SEP  for  this  county  was 
approved  on  October  31. 1980  (45  FR 
72122).  According  to  the  ozone  SIP, 
Summit  County  will  attain  the  ozone 
NAAQS  by  Decembw  31, 1982. 

The  August  27. 1981  SIP  revision  is  in 
the  form  of  a  variance  from  Ohio  Rule 
(3745-21-09(L))  Storage  of  Petroleum 
Liquids  in  Fixed  Roof  Tanks.  This  rule 
requires  the  installation  of  an  internal 
floating  roof  or  equivalent  control. 

ARCO,  however  requests  this 
variance  to  operate  at  status  quo 
emission  levels,  without  controls,  on  the 
basis  that  compliance  with  the  control 
requirements  is  economically 
unreasonable.  ARCO  estimates  that  the 
annual  uncontrolled  rate  of  emissions 
from  this  source  is  1.00  ton  per  year  and 
with  an  internal  floating  roof  the 
controlled  rate  of  emission  would  be 
0.14  tons/year.  As  a  result,  the  cost 
effectiveness  of  installing  reasonably 
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available  control  technology  (RACT) 
would  be  $2250/ton  of  VCX]  removed. 
The  State  believe*  that  the  installation 
of  an  internal  floating  roof  is 
economically  nnreasonable,  since  the 
emission  reductions  would  be  small,  and 
the  control  costs  would  be  relatively 
high.  Because  of  this,  the  State  has 
concluded  that  for  this  specific  source. 
RACT  is  no  controls. 

EPA  has  reviewed  this  variance,  and 
the  State's  documentation  concerning 
RACT  for  this  source  and  concurs  with 
the  State's  conclusion.  In  addition.  EPA 
has  reviewed  the  existing  ozone  SIP  for 
Summit  County  and  determined  that  it 
contains  a  growth  margin  of  over  19000 
tons  and  that  RFP  towards  attainment 
by  December  31, 1982  is  demonstrated. 
Based  on  this  information,  EPA 
approves  this  variance. 

This  is  being  done  without  prior 
proposal  because  the  revision  affects 
only  one  source  and  will  not  aSect 
attainment  of  the  standard.  The  public 
should  be  advised  that  this  action  will 
be  effective  July  13, 1982.  However,  if 
EPA  is  notified  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  conunents,  a  subsequent  notice 
will  withdraw  this  final  action  and  begin 
a  new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establiriiing  a 
comment  period. 

Under  5  U.S.C  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Q£Bce  of  Management  and  Budget 
has  exempted  diis  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  Section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
curcuit  by  (60  days  from  today).  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  sec.  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Ozone,  Sulfur 
oxides,  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  mcmoxide. 
Hydrocarbons. 

Note. — Incorporation  by  reference  of  the 
State  Implemeatatian  Plan  for  tlie  State  of 
Otiio  was  approved  by  tlie  Director  of  tlie 
Federal  Register  on  July  1. 1981. 

(Section  110  and  172  of  th«  Act  as  amended 
(42  U.S.C.  7410  and  7602)) 


Dated  April  30, 1082. 
Anna  M.  Gofanck. 

AdnuttJMtratoe. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  1.  Part  &2  is 
amended  as  follows: 

Subpart  KK—Otilo 

1.  Section  52.1870(c)  is  amended  by 
adding  paragraph  (35)  as  follows: 

fS2.1870    MenlWIcattoiicHhaplMt. 


(c)* 


(35)  On  August  27, 1981,  the  State  of 
Ohio  submitted  a  variance  for  the 
Pipeline  Woriang  Tank  at  the  ARCO 
Pipeline  Refinery  in  Summit  County, 
Ohio. 


(FK  Doc  a3-U201  nhd  i-U-K;  MS  a^ 
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40  CFR  Part  52 
[A-8-FRL-21 14-61 

Approval  artd  Pronwilflatiofi  of 
Revisions  to  OMahoma  Slate 
Implementation  Plan  Regardng 
Intergovernmental  ConMKaHon, 
Interstate  PoNutlon  Abatement.  PuMte 
Nottflcatton,  and  CompoeWion  of  Stale 
Board 

AOENCV:  Enviroimiental  Protection 
Agency  (EPA). 

ACTION:  Final  rulemaking 

•UMMARV:  The  purpose  of  this  notice  is 
to  approve  various  minor  revisions  to 
the  Oklahoma  State  Implementatioo 
Plan  (SIP)  that  were  sulnnitted  by  the 
Governor  on  April  2, 1979,  in  fulfillmrait 
of  the  Clean  Air  Act  Amendments  of 
1977.  The  Environmental  Protection 
Agency  (EPA)  conditionally  approved 
plan  revisions  on  February  13, 1980,  that 
were  submitted  to  meet  the 
requirements  of  Part  D  (Plan 
Requirements  for  Nonattainment  Areas) 
of  the  Act  The  revisions  being  acted  on 
today  are  specific  new  ncm  Part  D 
requirements  and  relate  to 
intergovernmental  consultation, 
interstate  pollution  abatement,  public 
notification,  and  composition  of  the 
State  Board  of  Health.  In  reviewing  the 
State's  submittal,  EPA  asaceeod  the 
ability  of  the  revisions  to  meet  the  new 
requirements  of  the  1977  aaiendments. 


EFFECIIVE  DATE  This  action  is  effective 

on  July  13, 1962  unless  notice  is  received 
by  30  days  bxim  date  of  pubbcatian  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 

AODRESSES:  A  copy  of  the  State 
submittals  and  incorporation  by 
reference  materials  are  available  for 
review  during  normal  business  hours  at 
the  following  locations: 

Environmental  Protection  Agency,  Air 
Branch.  Region  6, 1201  Elm  Street 
Dallas,  Texas  75270 

Environmental  Protection  Agency. 
Public  Information  Reference  Unit 
(PM-213),  EPA  Library,  401  M  Street 
SW..  Washington,  D.C  20460 

The  Office  of  the  Federal  Register.  1100 
L  Street  NR.  Room  8401,  Washif^tao. 
D.C  2046a 


kTWNCONTACR 

John  R.  Hepola.  Chief.  State  Programs 
Section.  Air  Brandi.  Air  and  Waste 
Management  Division.  EPA  Region  6^ 
1201  Ehn  Street  Dallas,  Texas  7527a 
Phone  (214)  767-2742. 

SUPPLEMENTARY  STDnMATIOW.  On  ApA 

2, 1979,  the  Governor  of  (Mahoma 
submitted  minor  revisicms  to  ttie 
Oklahoma  SIP  in  fulfilhnent  of  the 
Federal  Clean  Air  Act  Amendments  of 
1977.  These  revisions  relate  to  non  Part 
D  requirements  for  intergovernmental 
omsultation.  interstate  poDution 
abatement  public  notification,  and 
composition  of  the  State  Board  of 
Health.  EPA  has  reviewed  the  State's 
submittals  and  developed  an  Evaluation 
Report  •  which  describes  the  new  1977 
requirements  and  evaluates  the  State's 
efforts  to  satisfy  those  requirements. 
This  evaluation  report  is  available  for 
review  during  normal  business  hours  at 
the  addresses  listed  above. 

The  Oklahoma  State  Department  of 
Health  (OSDH)  has  revised  the 
Oklahoma  State  Implementatioa  Flan  to 
include  the  following  requiranents: 

Intergovernmental  Consultation 

Section  121  of  the  Clean  Air  Act 
requires  inteigovemmoital  coiuultatiaa 
and  coordination  among  State  and  local 
officials  in  the  achievement  of  national 
air  quality  planning  and  management 
As  the  lead  agency  responsible  for 
statewide  air  pollution  control  and 
abatement  the  OSDH  has  developed 
and  implemented  a  State  process  for 
consultation  and  plaiming  with  relevant 
local  governmental  organizations  having 
responsibility  for  any  SIP  revision 
process.  The  OSDH  has  entered  into 


*  Evaluation  Report  for  Reviiiaot  to  dM 
Oklahoma  State  ImpletneDtatian  Ran  ■■  Raqtind 
by  tb«  1877  Oaui  Air  Act  hmaaimetm.  Mvok 
1962. 
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formal  agreements  with  designated 
metropolitan  planning  organizations  for 
air  quality  planning  in  their  respective 
areas  of  Uie  State. 

Interstate  Pollution  Abatement- 

Section  126(a)(1)  requires  each  major 
proposed  new  or  modified  stationary 
source  to  provide  written  notice  to  all 
States  in  which  the  air  pollution  level 
will  be  adversely  affected  by  such 
source.  Section  126(a)(2)  requires  the 
State  to  identify  all  major  existing 
stationary  sources  which  may  adversely 
affect  the  air  pollution  level  in 
nei^boring  States,  and  to  provide  the 
identity  of  these  sources  to  all  affected 
States.  The  Air  Quality  Service  (AQS)  of 
the  OSDH  has  agreed  to  conduct  the 
new  major  stationary  source  notification 
required  by  Section  126(a)(1)  in  a  letter 
of  commitment  dated  March  31, 1982, 
from  the  Acting  Chief  of  the  AQS  to 
EPA.  The  State  has  also  identified  those 
existing  major  stationary  sources  under 
Section  126(a)(2)  which  may  have  an 
impact  upon  tiie  air  quality  of  another 
State,  and  has  provided  the  identity  of 
those  sources  to  the  affected  States  and 
EPA  in  letters  dated  November  9, 1977 
from  the  Chief  of  the  AQS. 

Public  Notification 

Section  127  requires  the  States  to 
notify  the  public  of:  exceedances  of  any 
national  primary  ambient  air  quality 
standard,  the  health  hazards  associated 
with  such  pollution,  measures  which  can 
be  taken  to  prevent  such  exceedances, 
and  ways  for  participation  in  regulatory 
processes  to  improve  air  quality.  The 
OSDH  has  developed  and  implemented 
formal  procedures  for  public 
notification.  These  procedures  are 
described  in  a  Public  Notiffcation 
Workplan  submitted  to  EPA  in  January 
1980. 

State  Boards 

Section  128(a)(1)  requires  that  any 
board,  body,  or  entity  which  approves 
permits  or  enforcement  orders  must 
contain  a  majority  of  members  who 
represent  the  public  interest  and  do  not 
derive  any  significant  portion  of  their 
income  from  persons  or  businesses 
subject  to  the  board,  body,  or  entity's 
permits  of  enforcement  orders.  Section 
128(a)(2)  requires  the  members  of  such 
board,  body,  or  entity  to  adequately 
disclose  any  potential  conflicts  of 
interest. 

Permits  and  enforcement  orders 
within  Oklahoma  are  issued  by  the 
Oklahoma  Commissioner  of  Health: 
therefore,  these  public  interest 
requirements  apply  only  to  the 
Commissioner  of  Health.  Section  1402  of 
the  Oklahoma  Code  of  Ethics  for  State 


Officials  and  Employees  [Okla.  Stat 
Ann.  title  74.  §  1401  et  seq.  (West)] 
declares  it  is  the  policy  of  the  State  of 
Oklahoma  that  no  officer  or  employee 
shall  have  any  interest,  financial  or 
otherwise,  or  engage  in  any  business  or 
fransaction  of  any  nature,  which  is  in 
substantial  conflict  with  the  proper 
discharge  of  his/her  public  duties  or 
with  the  public  interest.  This  provision 
satisfies  the  "public  interest" 
requirement  in  the  first  part  of  Section 
126(a)(1).  SecUon  1401  of  the  Oklahoma 
Code  of  Ethics  is  an  absolute  prohibition 
against  any  State  officer  or  employee: 
(1)  Soliciting  or  accepting  any 
compensation  which  could  influence 
such  employee  in  the  proper  discharge 
of  the  public  duties.  (2)  using  an  official 
position  to  seciu^  special  privileges  or 
exemptions  not  generally  available  to 
others.  (3)  receiving  any  compensation 
that  would  impair  efficiency  or 
independence  of  judgement  or  (4) 
accepting  other  employment  which 
would  impair  efficiency  or 
independence  of  judgement  in  the 
performance  of  public  duties.  These 
prohibitions  satisfy  the  "significant 
portion  of  their  income"  requirement  in 
the  second  part  of  Section  128(a)(1). 
Also,  these  prohibitions  are  interpreted 
by  the  Oklahoma  State  Department  of 
Health  as  requiring  the  disclosure  of 
potential  conflicts  of  interest.  This 
satisfies  the  "disclosure"  requirements 
in  Section  128(a)(2) 

The  revisions  included  in  this 
approval  notice  are  considered  minor  in 
nature  and  noncontroversial.  EPA  is 
approving  them  without  prior  proposal. 
This  action  is  effective  July  13, 1982. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date.  One  notice  will  withdraw 
the  final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  Section  307(b)(1)  of  the  Act 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  today).  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

Under  5  U.S.C.  Section  605(b),  I  certify 
that  SIP  approvals  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State 
of  Oklahoma  was  approved  by  the 
Director  of  the  Federal  Register  on  July 
1, 1981.  This  notice  of  final  rulemaking  is 
issued  under  the  authority  of  Section  110 
of  the  Clean  Air  Act  as  amended,  42 
U.S.C.  7410. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  oxides.  Lead, 
Particulate  matter,  Carbon  monoxide, 
and  Hydrocarbons. 

Dated:  May  7, 1982. 
Ann*  M.  Gorsuch, 

Administrator. 

PART  52— APPROVAL  AND 
PROMULQATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  1.  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  LL—OMahoma 

1.  In  S  52.1920,  paragraph  (c)  is 
amended  by  adding  paragraph  (17)  as 
follows: 

952.1920    ktentlflcatlon  of  plan. 

(c)  *  •  • 

(17)  Revisions  to  the  plan  for 
intergovernmental  consultation, 
interstate  pollution  abatement,  public 
notification,  and  the  State  Board  were 
submitted  by  the  Governor  on  April  2, 
1979;  a  letter  of  commitment  for  new 
source  notification  was  submitted  by  the 
Acting  Chief  of  the  Oklahoma  Air 
Quahfy  Service  on  March  31, 1982;  a 
Public  Notification  Workplan  was 
submitted  by  the  Chief  of  the  Oklahoma 
Air  Qualify  Service  on  January  14. 1980; 
the  Oklahoma  Code  of  Ethics  for  State 
Officials  and  Employees,  with  a 
clarification  letter,  was  submitted  by  the 
Oklahoma  Commissioner  of  Health  on 
March  9. 1982;  and  a  clarification  letter 
was  submitted  by  the  Acting  Chief  of 
the  Oklahoma  Air  Qualify  Service  on 
February  23. 1982. 

[FR  Doc.  62-13207  Piled  S-IS-SK  S.-4S  am) 
MLUNG  CODE  eSW-SO-M 


40  CFR  Part  81 
[A-»-FRL-2117-3] 

Deaiijnatlon  of  Areas  for  Air  QuaHty 
Planning  Purposes;  Attainment  Status 
Designation;  Nevada 

agency:  Environmental  Protection 
Agency  (EPA). 
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ACnoiit  Final  rulemaking. 


SUMMARY:  This  action  revises  the  sulfur 
oxides  (SOJ  attainment  status 
designation  for  portions  of  the  Steptoe 
Valley  Hydrographic  Region  in  Nevada. 
As  requested  by  the  Governor  of 
Nevada  and  being  consistent  with 
requirements  of  the  Clean  Air  Act  the 
SO,  designation  is  changed  from 
nonattainment  to  unclassiRable  for  all  of 
Steptoe  Valley  except  the  central 
portion.  The  designation  for  the  central 
portion  of  the  Valley,  including  the  cities 
of  Ely  and  McCill,  remains 
nonattainment  for  SO,. 

DATE:  This  action  is  effective  June  14, 
1982. 

FOR  FUirmER  INFORMATION  CONTACT 

Douglas  Grano,  Air  Programs  Branch 
(A-2-3),  Air  Management  Division,  EPA 
Region  9,  215  Fremont  Street.  San 
Francisco,  CA  94105,  Tele:  (415)  974- 
8061. 

SUPPLEMENTARY  MFORHATION:  On 

March  3, 1978,  under  Paragraph  107(d)(2) 
of  the  Clean  Air  Act.  as  amended,  EPA 
promulgated  attainment  status 
designations  for  all  states  (43  FR  8962). 
The  Steptoe  Valley  Hydrographic 
Region  of  Nevada  was  designated 
nonattciinment  for  SO,  due  to  measured 
ambient  air  quality  violations.  Under 
Paragraph  107(d)(5)  of  the  Clean  Air  Act. 
a  state  may  revise  its  designations  of 
attainment  status  and  submit  them  to 
EPA  for  consideration  and 
promulgation. 

A  study  entitled,  'Technical  Support 
Document — ^Redesignation  of  Steptoe 
Valley.  Nevada."  was  prepared  for  the 
State  by  the  consulting  firm  of  Dames 
and  Moore.  The  study  used  dispersion 
modeling  and  showed  that  the 
nonattainment  area  for  SO,  should  be 
smaller  than  the  entire  Steptoe  Valley. 
As  a  result,  the  Nevada  Division  of 
Environmental  Protection  (NDEP)  held  a 
public  hearing  to  consider  revising  the 
SO,  designation  from  nonattainment  to 
undassifiable  for  the  northern  and 
southern  portions  of  the  Valley. 

In  the  interest  of  shortening  the 
Federal  review  period,  EPA  proposed  to 
redesignate  these  portions  of  Nevada 
prior  to  receiving  a  formal  request  from 
the  State.  The  proposal  which  was 
published  on  March  10, 1982  (47  FR 
10243)  provided  a  30-day  pubUc 
comment  period.  No  comments  were 
received. 

On  March  aa  1982.  the  Governor  of 
Nevada  formally  requested  the 
redesigns  tion  of  these  portions  of 
Steptoe  Valley  for  SO,.  Since  EPA's 
March  10  proposal  is  consistent  with  the 
Governor's  request  and  since  no 
comments  were  received  on  that  action. 


today's  notice  takes  final  action  to 
redesignate  the  northern  and  southern 
portions  of  the  Steptoe  Valley  from 
nonattainment  to  undassifiable  for  SO,. 
The  central  portion  of  the  Valley 
remains  designated  nonattainment  for 
SO,. 

As  a  result  of  this  redesignation,  the 
State  of  Nevada  is  no  longer  subject  to 
the  requirements  of  Title  I,  Part  D  (Plan 
Requirements  for  Nonattainment  Areas) 
of  the  Clean  Air  Act,  as  amended,  for 
SO,  in  the  northern  and  southern 
portions  of  the  Steptoe  Valley 
Hydrographic  Region. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  etreas. 


(Sees.  107(d)  and  301(a).  Oean  Air  Act  as 
amended  (42  U.S.C  7407(d)  and  7801(a))) 

Dated:  May  7. 1982. 
Anne  M.  Gocsudi, 
Administrator.  __ 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

Subpart  C  of  Part  81  of  Chapter  I,  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

Subpart  C— Section  107  Attainment 
Status  Designation 

In  §  %\.Z2^— Nevada,  the  Steptoe 
Valley  is  divided  into  three  areas;  the 
SOx  designation  (published  March  3, 
1978,  43  FR  9012)  is  amended  by  revising 
"Steptoe  Valley"  to  read: 

§81.329    Nevada. 


Nevada— SO, 


Doaanol 
slandardB 

Dofltnol 

wcondvy 
stsndvds 

Cynrtbe 

watoiat 

•                                         •                                         • 

Steptoe  Valley  (179)  (10-29N.  61-«7E): 
CenlF.1 

• 

X 

• 

• 

• 

Nonham  (area  which  ia  north  of  Tovnahi)  21  Not) 
bnd  «nth«<  (he  dranage  bnn  ol  tie  Steptoe  V^tey) 

Southern  (atee  wtrch  s  south  ol  Townah^)  15  North 
an)  warn  Iha  (damage  baaki  o(  *m  Stepioa  VaSay). 

• 

• 

• 

> 

•                                                      • 

|FR  Doc  SZ-13a»  Filed  5-13-62;  tM  aa] 
BIUJN6  CODE  t5«0-S0-M 

• 
• 

- 

• 

• 

40  CFR  Part  123 

ISW-7-FRL  2124-7] 

Hazardous  Waste  Management 
Program:  Ptiase  I  Interim  Authorization 
for  Nebraska 

agency:  Environmental  Protection 
Agency,  Region  VIL 

ACTKM:  Phase  I  interim  authorization. 

summary:  The  State  of  Nebraska  has 
applied  for  interim  authorization  of  its 
hazardous  waste  program  under  Subtitle 
C  of  the  Resource  Conservation  and 
Recovery  Act  and  EPA  guidelines  for  the 
approval  of  State  hazardous  waste 
programs  (40  CFR  Part  123).  EPA  has 
determined  that  the  State's  program 
meets  all  applicable  statutory  and 
regulatory  requirements  and  is  granting 
Phase  I  interim  authorization  to 
Nebraska  to  operate  in  its  {urisdicticni  a 
hazardous  waste  program  in  lieu  of 


Phase  I  of  the  Federal  hazardous  waste 
program. 

EFFECTIVE  DATE:  May  14. 1982. 

>OR  FURTHER  INFORMATION  CONTACT: 

Robert  L  Morby.  Chief.  Waste 
Management  Branch,  U.S.  EPA,  Region 
VII.  324  East  11th  Street,  Kansas  Qty. 
Missouri  64106  (Telephone  816/374- 
6531). 

SUI>f>LEMENTAflY  INFORMATION: 

L  Background 

'  Subtide  C  of  the  Resource 
Conservation  and  Recovery  Act  of  1978, 
as  amended  (RCRA).  requires  EPA  to 
establish  a  comprehensive  Federal 
program  to  assure  the  safe  management 
of  hazardous  waste.  Once  a  Federal 
program  is  established,  EPA  is 
authorized  under  3006  of  RCRA  to 
approve  State  hazardous  waste 
programs  to  operate  in  lieu  of  the 
Federal  program  in  their  jurisdictions. 
Two  types  of  State  program  approvals 
are  authorized  under  RCRA.  "Tbe  first 
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'^al  audiorization",  is  a  permanent 
approval  wliich  may  be  granted  to 
States  whose  programs  are  "equivalent" 
to  and  "consistent"  with  the  Federal 
program  and  provide  adequate 
enforcement.  The  second,  "interim 
authorization",  is  a  temporary  approval 
for  States  which  might  not  meet  the 
requirements  of  final  authorization  but 
whose  programs  are  "substantially 
equivalent"  to  the  Federal  program. 
RCRA  contemplates  that  States 
receiving  interim  authorization  will  use 
the  interim  authorization  period  to  make 
the  changes  in  their  regulations  and 
statutes  necessary  to  qualify  for  final 
authorization. 

On  May  19, 1980,  EPA  published  the 
first  phase  of  the  Federal  hazardous 
waste  program  (40  CFR  Parts  260-263 
and  265)  and  guidelines  for  authorizing 
State  hazardous  waste  programs  under 
Section  3006  of  RCRA  (40  CFR  Part  123). 
These  guidelines  set  forth  the 
requirements  for  interim  authorization 
and  the  procedures  which  EPA  will 
follow  in  acting  on  State  applications  for 
interim  authorization.  They  also  provide 
that  EPA  will  grant  interim  authorization 
in  two  major  phases  (Phase  I  and  Phase 
U),  corresponding  to  the  two  major 
phases  of  the  Federal  program. 

The  State  of  Nebraska  submitted  a 
draft  application  for  Phase  I  interim 
authorization  on  April  9. 1981.  After 
detailed  review,  EPA  transmitted 
comments  to  the  State  for  consideration 
on  June  25, 1981.  Most  of  these 
comments  were  addressed  in  the  final 
application  submitted  to  EPA  on  January 
12, 1982,  which  was  determined  to  be 
complete.  A  February  11, 1982  Federal 
Register  notice  (47  FR  6297)  announced 
the  availability  of  the  Nebraska  interim 
authorization  application  for  public 
review  and  gave  notice  of  a  March  16, 
1982,  public  hearing. 

After  detailed  review  of  the  final 
Nebraska  Phase  I  application,  EPA 
transmitted  comments  to  the  State  on 
February  17, 1982.  The  State  responded 
to  those  comments  in  a  February  28. 
1982,  letter.  A  copy  of  the  EPA 
comments  and  the  State's  response  may 
be  obtained  from  the  Regional  Office 
upon  request.  Clarifications  and/or 
amendments  were  obtained  regarding 
several  areas  of  which  the  following 
were  of  primary  concern. 

1.  Nebraska  Hazardous  Waste  Rule  34 
allows  existing  hazardous  waste 
management  facilities  to  continue 
operation  in  Nebraska  for  a  period  of 
time  prior  to  State  compliance 
Inspections  provided  that  each  facility 
complies  with  all  "agreements,  orders 
and  understandings"  between  the 
facility  and  the  State  or  EPA.  If 
necessary,  compliance  schedules  will  be 


issued  to  facilities  after  a  State 
inspection.  In  letters  dated  February  26, 
1982.  and  March  10. 1962,  the  State 
clarified  that  Rule  34  does  require 
existing  hazardous  waste  management 
facilities  to  continue  to  comply  with 
Federal  interim  status  standards  (40 
CFR  Part  286)  in  order  to  operate  in 
Nebraska.  This  was  fiu^er  confirmed 
by  the  Nebraska  Attorney  General's 
Office  on  March  17, 1982. 

2.  Rule  16,  which  addresses  State 
requirements  for  permits  and  licenses, 
originally  was  to  become  effective  after 
the  State  received  Phase  n 
authorization.  Since  several  other 
Nebraska  Rules  reference  Rule  16,  a 
regidatory  amendment  was  obtained  to 
make  Rule  16  effective. 

3.  Nebraska  Hazardous  Waste  Rule 
5(l)(a)  inadvertently  excludes  a  mixture 
of  domestic  sewage  and  other  wastes 
when  treated  in  a  privately-owned 
treatment  works.  As  stated  in  the 
February  26, 1982,  letter  from  the  State 
and  clarified  at  the  March  16, 1982, 
public  hearing,  the  State's  intent  is  to 
exclude  a  mixture  of  domestic  sewage 
and  other  wastes  only  when  freated  at  a 
publicly  owned  treatment  works. 
Although  a  State  regulatory  amendment 
is  being  pursued,  the  present  impact  is 
minimal  since  known  privately-owned 
treatment  works  in  Nebraska  apparently 
handle  only  domestic  sewage. 

4.  State  regulatory  amendments  shall 
be  pursued  to  clarify  Nebraska 
requirements  governing  international 
shipments,  waste  accumulation  in  tanks 
and  facilities  which  transport  hazardous 
waste  off-site. 

5.  The  Nebraska  Attorney  General's 
Office  has  certified  that  the 
authorization  plan,  if  carried  out.  would 
provide  Nebraska  with  legal  authority  to 
meet  the  requirements  for  final  Phase  I 
authorization,  rather  than  interim  Phase 
I  authorization. 

D.  Response  to  Public  Comments 

On  February  11, 1982,  a  notice  was 
published  in  the  Federal  Register  (47  FR 
6297)  inviting  the  public  to  comment  on 
the  Nebraska  application  for  Phase  I 
interim  authorization  until  March  31, 
1982.  EPA  also  held  a  pubtic  hearing  in 
Lincoln,  Nebraska  on  March  16, 1982. 
One  person  offered  general  comments  at 
the  public  hearing  wiiich  supported 
stringent  management  of  hazardous 
waste.  State  authorization  of  the 
hazardous  waste  program  and 
opportimities  for  public  participation 
such  as  hearings.  No  further  comments 
were  received  prior  to  the  close  of  the 
public  comment  period. 


nL  Decision 

EPA  has  reviewed  the  State  of 
Nebraska's  complete  application  for 
Phase  I  interim  authorization  and 
determined  that  the  State  program  is 
"substantially  equivalent",  as  defined  in 
40  CFR  Part  123  Subpart  F,  to  the  Phase  1 
Federal  program.  In  accordance  with 
Section  3006(c)  of  RCRA,  the  State  of 
Nebraska  is  hereby  granted  interim 
authorization  to  operate  a  hazardous 
waste  program  in  lieu  of  Phase  I  of  the 
Federal  hazardous  waste  program.  The 
practical  effect  of  this  decision  is  that 
generators,  transporters,  and  owners 
«md  operators  of  existing  hazardous 
waste  management  facilities  in 
Nebraska  will  be  subject  to  the  State  of 
Nebraska  hazardous  waste  program  in 
lieu  of  the  Federal  hazardous  waste 
program  (40  CFR  parts  260-263  and  265) 
and  will  not  again  be  subject  to  Phase  I 
of  the  Federal  program  uiiless  (1)  the 
State  fails  to  obtain  final  authorization 
by  the  deadline  specified  in  Section 
3006(c)  of  RCRA  and  implementing 
regulations,  or  (2)  authorization  is 
withdrawn  by  EPA  for  cause,  including 
failure  to  obtain  State  regulatory 
amendments  as  discussed  above  within 
12  months  of  authorization. 

rV.  Compliance  with  Executive  Order 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

V.  Compliance  with  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  tiiat  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
authorization  suspends  the  applicability 
of  certain  Federal  regulations  in  favor  of 
the  State  program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  wastes  in  the  State.  It  does 
not  impose  any  new  burdens  on  small 
entities.  This  nde,  therefore,  does  not 
require  a  regidatory  flexibility  analysis. 

VL  Authority 

This  notice  is  issued  under  the 
authority  of  Sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act, 
as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended.  42  U.S.C.  6012(a),  6026,  and 
6974(b). 

List  of  SubjecU  in  40  CFR  Part  123 

Hazardous  materials,  Indians — lands. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
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disposal  Waste  pollution  control.  Water 
supply,  bitergovemmental  relations, 
Penalties.  Confidential  business 
information. 

Dated:  April  29, 1982. 
John  1-  Franke,  Jr., 

Regional  Administrator. 

P^  Doc  82-13200  Filed  &-13-82;  &«  am] 
BUJNG  CODE  SSM-SO-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managefl>ent 
43  CFR  Public  Land  Order  6245 

Alaska;  Public  Land  Order  No.  6199, 
Correction 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 

summary:  This  document  will  correct 
two  errors  in  a  land  description 
contained  in  Public  Land  Order  No.  6199 
of  March  8, 1982,  which  corrected  Public 
Land  Order  No.  6098  of  December  14, 
1981. 

EFFECTIVE  DATE:  May  14, 1982. 

FOA  FURTHER  INFORMATION  CONTACT 

Beaumont  C.  McClure,  Washington. 
D.C.,  (202)  343-6511. 

By  virtue  of  the  authority  contained  in 
Subsection  204(a)  of  the  Federal  Land 
Policy  and  Management  Act  of  1976,  43 
U.S.C.  1714(a),  and  by  Subsection 
17(d)(1)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971, 43 
U.S.C.  1616(d)(1).  it  is  ordered  as 
follows: 

PUBUC  LAND  ORDER  6199— 
[CORRECTED] 

The  description  of  two  parcels  of  land 
in  Public  Land  Order  No.  6199  of  March 
8, 1982  (which  corrected  Public  Land 
Order  No.  6098  of  December  14, 1981),  as 
published  in  FR  Doc.  82-7157  appearing 
at  pages  11517  and  11518  in  the  issue  of 
Wednesday,  March  17, 1982,  is  corrected 
as  follows: 

On  page  11517,  in  the  third  column 
under  T.  17  S.,  R.  23  E.,  the  second  line 
reads  "Sees.  20  to  23  inclusive."  It  is 
hereby  corrected  to  read  "Sees.  20  to  29, 
inclusive." 

On  page  11518,  in  the  first  column 
under  T.  17  S.,  R.  23  E.,  the  fourth  line 
reads,  "Sees.  24  to  36,  inclusive."  It  is 


hereby  corrected  to  read  "Sees.  23  to  36, 
inclusive." 

Dated:  May  6, 1982. 
Gairey  E.  Camithefs, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc.  82-13212  PHed  S-13-82;  8»«S  shb) 
MLUNG  CODE  43KM4-II 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  83 

[PR  Docket  No.  79-336] 

General  Exemption  From  the 
Radiotelegraph  Requirements;  for  U.S. 
Cargo  Ships  of  1,600  Gross  Tons  and 
Upward  Navigated  Solely  on  Domestic 
Voyages  Along  the  East,  West  or  GuH 
Coasts  of  the  Contiguous  48  States 
Correction 

AGENCY:  Federal  Commonications 

Commission. 

action:  Final  rule;  correction. 

summary:  The  Commission  is  inserting 
text  inadvertently  omitted  from  its 
Report  and  Order  granting  a  general 
exemption  from  the  radiotelegraph 
requirements  of  the  Communications 
Act  to  certain  U.S.  cargo  ships.  The 
insertion  provides  for  a  reserve  source 
of  eneigy. 

FOR  FURTHER  INFORMATION  CONTACT! 

Nicholas  G.  Bagnato,  Private  Radio 
Bureau  (202)  632-7175. 
SUPPLEMENTARY  INFORMATION: 

Erratum 

Released:  April  30, 1982. 

In  the  matter  of  amendment  of  Part  83 
to  grant  a  general  exemption  from  the 
radiotelegraph  requirements  of  Title  HI, 
Part  II  of  the  Communications  Act  to 
United  States  cargo  ships  of  1,600  gross 
tons  and  upward  navigated  solely  on 
domestic  voyages  along  the  east,  west 
or  Gulf  coasts  of  the  contiguous  48 
states,  PR  Docket  No.  79-336. 

In  the  Report  and  Order  in  the  above- 
captioned  matter,  FCC  82-75.  released 
February  24, 1982,  published  in  the 
Federal  Register  March  10, 1982,  47  FR 
10220,  the  following  was  inadvertently 
omitted  from  paragraph  40. 

*  *  *  signal  generator.  Finally,  all  of 
the  above  installations  would  be 
required  to  have  an  emergency  and 
reserve  source  of  energy. 


Federal  Conunanicatioiis  Commission. 
William  ).  Tricarioo. 

Secretary. 

PK  Doc  82-13117  Filed  6-13-SZ:  »«S  mn\ 
■ajJNG  CODE  C7U-0t-« 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  611 

Foreign  Fishing,  Norttiwest  Atlantic 
SquMFisfiery 

agency:  National  Oceanic  and 
Atmospheric  Admiiiistration  (NOAA), 
Commerce. 

ACTION:  Notice  of  squid  reserves  and 

joint  venture  amounts. 

summary:  Reserve  amounts  of  Atlantic 
squid  are  reinstated  at  the  beginning  of 
each  squid  fishing  year,  as  required  by 
the  fishery  management  plan  for  the 
squid  fishery  of  the  northwest  Atlantic 
Ocean.  In  addition,  the  Assistant 
Administrator  for  Fisheries,  NOAA,  has 
determined  that  there  are  800  mt  each  of 
///ex  and  Loligo  squid  that  will  not  be 
used  by  domestic  processors;  this 
amount  is  available  for  joint  ventures. 
This  notice  amends  the  total  allowable 
level  of  foreign  fishing,  'TALFF  Table" 
in  the  Code  of  Federal  Regulations  to 
reflect  these  adjustments. 
EFFECnvE  DATE:  May  14, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Salvatore  A-  Testaverde,  State  Fish  Ker, 
Gloucester,  MA,  617-281-360a 

list  of  Subjects  in  50  CFR  Part  611 

Fisheries. 

Dated:  May  11. 1982. 

Robert  iC  CrowdL 

Deputy  Executive  Director,  National  Marine 
Fisheries  Service. 

PART  611— FOREIGN  FISHING 

50  CFR  Part  611  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  611 
reads  as  follows: 

Authority:  16  U.S.C  1801  et  seq..  unless 
otherwise  noted. 

2.  In  S  611.20,  Appendix  I  is  amended 
by  revising  entry  1-D  to  read  as  foUows: 


§611.20 
fishing. 


Total  aOowabie  level  of  foreign 
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Appendix  I— Optimum  yield  (OY),  domestic  annual  harvest  (DAH),  domestic  annual  processing  (DAP),  joint  venture  processing  (JVP), 

DOMESTIC  NONPROCESSEO  FISH  (DNP),  RESERVE,  AND  TOTAL  ALLOWABLE  LEVEL  OF  FOREIGN  RSHING  (TALFF);  ALL  IN  METRIC  TONS. 


^nrHt 


coda 


OY 


DAH 


DAP 


JVP 


DNP 


RaMiv*        TALFF 


1.  Nontmest  Atlantic  fis^ene3: 


D.  Squid  Fiatwriet.. 
Squid.  LelgO~. 


SqiM.i 


S02 

44.000 

7.000 

•7,000 

•0   

„        19,000 

18,000 

S04 

30,000 

7,000 

•5,000 

•0  

13,000 

12.000 

•  The  Assistant  Adtnnstrator  tor  Fiatwriea  haa  dstafmlned  that  800  nN  eaoh  tor  mm  and  Lolgo  wHi  not  ba  utilized  by  domestic  processors  and  is  available  tor  |oinl  ventres. 


(FR  Doc.  82-13246  Filed  S-13-82:  8:45  am] 
BILLING  CODE  3510-22-11 


50  CFR  Part  650 

Atlantic  Sea  Scallop  Fishery 

agency:  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Emergency  interim  rule,  request 

for  comments,  cmd  notice  of  approval 

and  availability  of  fishery  management 

plan. 

summary:  NOAA  issues  an  emergency 
interim  rule  to  implement  the  Fishery 
Management  Plan  for  Atlantic  Sea 
Scallops  (FMP).  The  Assistant 
Administrator  for  Fisheries  has 
approved  the  FMP,  which  specifies 
management  measures  intended  to 
allow  the  fishery  to  attain  optimum 
yield.  Emergency  implementation  of  the 
rule  is  required  to  address  the  urgent 
need  to  protect  important  incoming 
recruitment  to  the  fishery,  NOAA 
requests  the  public  to  comment  on  this 
rulemaking  to  assist  in  preparation  of 
final  rules. 

DATES:  These  regulations  will  be 
effective  from  May  15, 1982,  through 
June  28, 1982.  Comments  must  be 
received  by  June  28, 1982. 
ADDRESS:  Comments  on  the  FMP,  the 
regulations,  or  supporting  documents 
should  be  sent  to  Mr,  Allen  E.  Peterson, 
Jr.,  Regional  Director,  Northeast  Region, 
National  Marine  Fisheries  Service,  State 
Fish  Pier,  Gloucester,  Massachusetts 
01930-3097.  Mark  the  outside  of  the 
envelope  "Comments  on  Sea  Scallop 
Plan."  Copies  of  the  FMP  and  the  initial 
Regulatory  Impact  Review/Regulatory 
Flexibihty  Analysis  are  available  from 
Mr.  Peterson  on  written  request. 
FOR  FURTHER  INFORMATION  CONTACT 
Bruce  Nicholls,  Scallop  Management 
Coordinator,  817-281-3600. 
SUPflEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  Atlantic 
Sea  Scallops  (FMP)  was  prepared  by  the 
New  England  Fishery  Management 
Council  (Council),  in  consultation  with 
the  Mid-Atlantic  and  South  Atlantic 


Fishery  Management  Councils,  and 
approved  by  the  Assistant 
Administrator  for  Fisheries,  NOAA.  on 
April  26, 1982.  The  FMP  establishes  a 
management  program  for  Atlantic  sea 
scallops  which;  (1)  Restricts  the 
minimum  size-at-harvest  as  a 
conservation  measure;  (2)  Requires 
vessels  fishing  for  Atlantic  sea  scallops 
to  obtain  a  permit;  and  (3)  Utilizes  the 
provisions  of  the  voluntary  Three-Tier 
Fisheries  Information  Collection  System 
to  obtain  management  information 
about  the  fishery.  An  additional  aspect 
of  the  FMP  is  that  the  Regional  Director 
may,  based  on  established  criteria,  alter 
the  minimum  size-at-harvest  within  the 
range  from  40  to  25  meats  to  the  pound, 
by  as  many  as  5  meats  to  the  pound  per 
alteration.  This  procedure  can  only  be 
exercised  under  limited  circumstances 
and  after  the  public  has  an  opportunity 
to  comment  on  the  Regional  Director's 
recommendation. 

The  FMP  relies  on  a  single  basic 
conservation  and  management  measure, 
size-at-harvest,  to  achieve  optimum 
yield  and  protect  the  resource  against 
overfishing.  Achievement  of  the 
management  objectives  of  the  FMP, 
throu^  utilization  of  this  single 
measure,  can  be  accomplished  only  if 
compUance  with  the  measure  and 
effective  enforcement  are  assured.  The 
FMP  provides  for  enforcement  of  the 
minimum  size-at-harvest  through  a 
comprehensive  prohibition  on  the 
possession  of  non-conforming  Atlantic 
sea  scallops  "up  to  and  including  the 
point  of  first  transaction  in  the  United 
States."  Sea  scallops  are  frequently 
mixed,  sorted,  or  processed.  Such 
operations  could  result  in  processed 
products  that  appear  to  be  non- 
conforming even  if  scallops  were 
harvested  in  compliance  with  these 
regulations.  To  provide  for  consistent 
application  of  the  possession 
prohibition,  in  accordance  with  the 
intent  of  the  FMP,  all  Atlantic  sea 
scallops  will  be  subject  to  inspection 
and  enforcement  up  to  and  Including  the 


time  and  place  of  the  first  transaction  in 
the  United  States.  Scallops  will  be 
required  to  meet  the  specified  minimum  ' 
shell  height  or  maximum  meat  count 
standards,  unless  such  scallops  are 
certified  to  have  been  taken  imder  a 
management  system  that  is  found  to  be 
substantially  consistent  with  these 
regulations  and  the  conservation 
objectives  of  the  FMP.  The  Regional 
Director  is  authorized  to  establish 
procedures  for  certification,  and  to  make 
the  finding  as  to  substantial  consistency 
required  for  certification. 

For  one  year  from  the  effective  date  of 
these  regulations,  Adantic  sea  scallops 
may  be  retained  only  if  they  conform  to 
a  standard  of  40  meats  to  a  pound  (40 
meat  count),  or  a  shell  height  of  3V4 
inches  (83  mm).  Thereafter,  the  meat 
coimt  standard  will  be  30  meats  to  a 
pound,  with  a  corresponding  shell  height 
standard  of  3V^  inches  (89  mm),  unless 
the  Regional  Director  exercises  his 
authority  to  alter  these  standards. 

The  Coimcil  originally  intended  that 
the  FMP  would  establtsh  and  maintain  a 
30  meat  count.  However,  after  a  public 
review  period,  during  which  industry 
representatives  expressed  a  need  for 
temporary  measures  to  reduce  the 
potential  adverse  effects  of  an 
immediate  30  meat  standard,  the 
Council  chose  to  delay  imposition  of  a 
30  meat  count,  and  provide  for 
opportunity  to  alter  the  standard.  The 
Council,  therefore,  adopted  the  40  meat 
count  standard  for  one  year.  A  tolerance 
of  ten  percent  (by  number)  for  scallops 
landed  in  the  shell  by  commercial 
operators  also  has  been  provided. 

The  Regional  Director  will  review  the 
status  of  the  resource,  the  fishery,  and 
the  industry  on  a  continuing  basis.  The 
minimum  size-at-harvest  standard  may 
be  temporarily  altered  if  the  Regional 
Director,  after  reviewing  current 
information,  determines  that  the  size 
composition  of  the  scallop  population 
has  changed  significantiy,  or  that 
domestic  and  foreign  management 
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measure*  differ  to  the  extent  that  the 
operations  of  domestic  fishermen  are 
placed  at  a  demonstrable  disadvantage. 
The  specification  of  the  standards  will 
only  be  altered  if  it  is  determined  that 
modification  will  better  serve  the 
objectives  of  the  FMP.  The  Regional 
Director  may  alter  the  standard  for  the 
meat  count  by  up  to  five  meats  to  the 
pound  (with  equivalent  alteration  of 
shell  size  standard)  within  a  range  from 
40  to  25  meats  to  the  pound.  There  is  no 
limit  on  the  number  of  adjustments 
which  may  be  made;  however,  action  to 
alter  the  standard  will  be  subject  to  full 
public  review,  and  comments  will  be 
considered  before  any  adjustment 
action  is  completed. 

These  regulations  provide  that 
fishermen  who  harvest  scallops  in 
quantities  greater  than  five  bushels  or  25 
pounds  per  trip  must  apply  for  a  fishery 
permit,  and  keep  the  permit  on  board 
their  vessels.  Permit  applications  can  be 
obtained  from  the  Regional  Director. 
The  permit  requirement  does  not 
establish  standards  of  eligibility  or  limit 
entry  into  the  Atlantic  sea  scallop 
fishery.  Information  provided  in  the 
permit  application  will  enable  the 
Regional  Director  to  notify  scallop 
fishermen,  by  direct  mail,  of  any 
adjustments  of  the  meat  count  and  shell 
height  standards. 

The  FMP  provides  for  use  of  the 
voluntary  Three-Tier  Fisheries 
Information  Collection  System  (Three- 
Tier  System)  for  the  sea  scallop  fishery. 
The  first  two  tiers  of  that  system — 
dealer  and  processor  data,  and  vessel 
landing  data — are  in  place  and  have 
been  used  to  collect  fishery  information 
for  some  time. 

The  remaining  tier  of  the  Three-Tier 
System,  which  seeks  to  establish 
cooperative  arrangements  with  vessel 
owners  to  collect  additional  specific 
tow-by-tow  information  from  a  rotating 
sub-sample  of  vessels,  has  not  yet  been 
implemented.  Full  implementation  of  the 
Three-Tier  System  for  the  sea  scallop 
and  other  Atlantic  fisheries  is  a  separate 
action  presently  under  review.  Forms 
and  the  collection  of  information 
required  for  the  permit  procedure  and 
for  the  applfcable  parts  of  the  Three-Tier 
System  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB). 

Implementation  of  the  FMP  is  time 
critical.  In  the  spring  of  1981,  a  very 
large  year-class  of  scallops  (a  large 
number  of  maturing  juveniles)  became 
available  for  harvest  on  Georges  Bank, 
the  center  of  sea  scallop  production.  At 
that  time,  the  scallops  were  extremely 
small,  averaging  50  to  60  meats  to  the 
pound.  Many  scallops  were  taken  that 
spring,  by  fishermen  fixim  both  the 


United  States  and  Canada,  before  they 
had  an  opportunity  either  to  spawn  or  to 
grow  to  a  size  at  which  their  meat  yield 
approached  its  potential.  Another  large 
year-class  is  expected  to  be  available 
this  spring  on  the  portion  of  Georges 
Bank  which  currently  sustains  the  bulk 
of  the  fishery.  Without  implementation 
of  the  FMP,  these  immature  scallops  will 
be  harvested  this  spring.  These 
regulations  are  being  implemented  on  an 
emergency  basis  under  the  powers 
granted  the  Secretary  of  Commerce  by 
Section  305(e)  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  to 
protect  these  scallops  immediately,  to 
allow  them  to  grow  to  a  size  at  which 
their  yield  can  contribute  to  the  fishery, 
and  to  enable  them  to  enhance  the 
fishery  by  spawning  before  being 
harvested.  The  emergency  regulations 
will  be  in  effect  for  45  days,  and  may  be 
extended  for  an  additional  45-day 
period  if  necessary. 

Public  review  and  comment  on  the 
FMP  and  these  regulations  is  invited. 
Any  comments  received  will  be 
considered  by  NOAA  in  preparing  the 
final  rulemaking. 

Classification 

The  Council  prepared  a  draft 
Environmental  Impact  Statement  (EIS) 
which  was  filed  with  the  Environmental 
Protection  Agency  (EPA)  and  made 
available  to  the  public  from  April  3, 
1981,  to  May  17. 1981  (46  FR  27147). 
Public  hearings  on  the  draft  were 
conducted  in:  Wildwood  Crest,  New 
Jersey,  on  May  5, 1981;  Norfolk,  Virginia, 
on  May  6, 1981;  Manteo.  North  Carolina, 
on  May  7, 1981;  Ellsworth,  Maine,  on 
May  18. 1981;  Portland,  Maine,  on  May 
19, 1981;  and  in  New  Bedford, 
Massachusetts,  on  May  21, 1981.  The 
public  comment  period  was  extended 
through  June  11, 1981  (46  FR  27147).  and 
two  additional  public  hearings  were 
held  in  Manteo,  North  Carolina,  on  June 
4. 1981,  and  Morehead  City,  North 
Carolina,  on  June  5. 1981.  The  final  EIS 
incorporating  written  comments  and 
statements  from  the  public  hearings  was 
filed  with  EPA  on  May  7, 1982. 

The  Council  prepared  a  Regulatory 
Impact  Review  (RIR)  which  is  integrated 
with  the  EIS.  The  RIR  supported  a 
finding  by  the  Administrator  that  this 
action  is  not  a  major  rule  under 
Executive  Order  12291. 

The  Administrator  has  determined 
that  these  regulations  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
that  therefore  they  are  signficant  under 
the  Regulatory  Flexibility  Act. 
Implementation  of  these  regulations  will 
promote  more  effective  conservation 
and  efficient  use  of  scallop  resouroes 


resulting  in  substantial  long-term 
economic  benefits  to  the  scallop  fishery. 
An  initial  Regulatory  Flexibility 
Analysis  has  been  prepared  (as  part  of 
the  RIR  and  draft  EIS)  and  is  Except  for 
applications  for  permits,  the  federal 
paperwork  burden,  as  defined  by  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.)  is  not  increased  at  this  time 
for  any  level  of  business.  Information 
collection  required  for  vessel  permit 
apphcation  was  considered  and  is 
approved  under  0MB  0648-0097. 
Information  collection  associated  with 
tiers  one  and  two  of  the  voluntary 
Three-Tier  System  will  utilize  NOAA 
form  88-30,  which  is  approved  under 
OBM  0648-0013.  Section  650.5. 
Recordkeeping  and  Reporting 
Requirements,  has  been  reserved 
pending  the  full  implementation  of  the 
provisions  of  the  Three-Tier  System  to 
be  utilized  under  this  FMP. 

List  of  Subjects  in  50  CFR  Fait  650: 

Fish,  fisheries. 

Dated:  May  12, 1982. 

Rol>ert  K.  Crowell, 

Deputy  Executive  Director,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  is  amended  by  adding 
a  new  Part  650  to  read  as  follows: 

PART  650-ATLANTIC  SEA  SCALLOP 
FISHERY 

Subpart  A— General  Provisions 


b6C> 

650.1 

Purpose  and  scope. 

650.2 

Definitions. 

650.3 

Relation  to  other  laws. 

650.4 

Vessel  permits. 

650.5 

Recordkeeping  requirements. 

[Reserved] 

650.6 

Vessel  identification. 

65a7 

Prohibitions. 

650.8 

Enforcement 

650.9 

Penalties. 

Subparts — Management  Measures 

650.20  Meat-count  and  shell-height 
standards. 

650.21  Compliance  and  sampling 
procedures. 

650.22  Review  of  resource  status;  lemporaiy 
modification  of  standards. 

AudMxity:  16  U.S.C.  1801  et  seq. 

Subpart  A— General 

§65ai    PurpoM  and  Mope. 

The  purpose  of  this  Part  is  to 
implement  the  Fishery  Management 
Plan  for  Atlantic  Sea  Scallops,  prepared 
and  adopted  by  the  New  England 
Fishery  Management  Council  in 
consultation  with  the  Mid-Atlantic  and 
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South  Atlantic  Fishery  Management 
Councils,  and  approved  by  the  Assistant 
Administrator  for  Fisheries  (NOAA). 
These  regulations  govern  fishing  for 
Atlantic  sea  scallops  within  that  portion 
of  the  Atlantic  Ocean  over  which  the 
United  States  exercises  fishery 
management  authority. 

§650 J    Oefinittona. 

In  addition  to  the  definitions  in  the 
Magnuson  Act  and  unless  the  context 
requires  otherwise,  the  terms  used  in 
this  Part  have  the  following  meanings: 

Area  of  custody  means  any  vessel, 
building,  vehicle,  pier,  or  dock  facihty 
where  Adantic  sea  scallops  may  be 
found. 

Atlantic  sea  scallop  or  scallop  means 
the  species  Placopecten  magellanicua 
throughout  its  range. 

Authorized  officer  means: 

(a)  Any  commissioned,  warrant,  or 
petty  ofTicer  of  the  U.S.  Coast  Guard; 

(b)  Any  certified  enforcement  officer 
or  special  agent  of  the  National  Marine 
Fisheries  Service; 

(c)  Any  officer  designated  by  the  head 
of  any  Federal  or  State  Agency  which 
has  entered  into  an  agreement  with  the 
Secretary  and  the  Commandant  of  the 
U.S.  Coast  Guard  to  enforce  the 
provisions  of  the  Magnuson  Act;  or 

(d)  Any  U.S.  Coast  Guard  personnel 
accompanying  and  acting  under  the 
direction  of  any  person  described  in 
paragraph  9{a)  of  this  definition. 

Catch,  take,  or  harvest  includes,  but  is 
not  limited  to,  any  activity  which  results 
in  killing  any  fish,  or  bringing  any  live 
fish  on  board  a  vessel 

Council  includes  the  New  England. 
Mid-Atlantic,  and  South  AUantic 
Fishery  Management  Councils. 

First  transaction  in  the  U.S.  means  the 
time  and  place  at  which  AUantic  sea 
scallops:. 

(a)  After  being  landed  in  Uie  U.S.  in 
the  shell,  are  shucked; 

(b)  After  being  landed  in  the  U.S. 
shucked,  are  mixed,  sorted,  or  processed 
in  any  way;  or 

(c)  Are  certified,  through  a  procedure 
specified  by  die  Regional  Director,  not 
to  be  "non-conforming"  as  defined  by 
these  regulations. 

Fish  includes  Adantic  sea  scallops 
{Placopecten  magellanicus). 

Fishery  Conservation  Zone  (FCZ) 
means  that  area  adjacent  to  the  United 
States  which,  except  where  modified  to 
accommodate  international  boundaries, 
encompasses  all  waters  from  the 
seaward  boundary  of  aach  of  the  coastal 
States  to  a  line  each  point  of  which  is 
200  nautical  miles  fivm  the  baseline 
from  which  the  territorial  sea  is 
measured. 


Fishery  Management  Plan  (FMP) 
means  the  Fishery  Management  Plan  for 
AUantic  Sea  Scallops,  and  any 
amendments  thereto. 

Fishing,  or  to  fish,  means  any  activity, 
other  than  scientific  research  conducted 
by  a  scientific  research  vessel,  which 
involves: 

(a)  The  catching,  taking,  or  harvesting 
of  fish; 

(b)  The  attempted  catching,  taking,  or 
harvesting  of  fish; 

(c)  Any  other  activity  which  can 
reasonably  be  expected  to  result  in  the 
catching,  taking,  or  harvesting  of  fish;  or 

(d)  Any  operations  at  sea  in  support 
of,  or  in  preparation  for,  any  activity 
described  in  paragraphs  (a),  (b),  or  (c)  of 
this  definition. 

Fishing  vessel  means  any  vessel  boat, 
ship  or  other  craft  which  is  used  for, 
equipped  to  be  used  for,  or  of  a  type 
which  is  normally  used  for  (a)  fishing; 
or  (b]  aiding  or  assisting  one  or  more 
vessels  at  sea  in  the  performance  of  any 
activity  relating  to  fishing,  including,  but 
not  limited  to  preparation,  supply, 
storage,  refrigeration,  transportation,  or 
processing. 

Land  means  to  begin  off  loading  fish, 
to  off  load  fish,  or  to  arrive  In  port  with 
the  intention  oJP  off  loading  fisL 

Magnuson  Act  means  the  Magnuson 
Fishery  Conservation  and  Management 
Act  of  1976,  as  amended,  16  U.S.C.  1801 
et  seq. 

Meat  means  the  retained  part  of  the 
scallop  adductor  muscle. 

Meat  count  means  the  number  of 
scallop  meats  required  to  make  one 
pound  of  meats.  A  meat  count  of  thirty 
means  that  one  pound  of  scallops 
contains  tkirty  meats.  As  the  average 
scallop  size  increases,  the  meat  count 
declines. 

Non-conforming  Atlantic  sea  scallops 
means  scallops  which  do  not  meet  the 
standards  specified  in  9  650.20  of  these 
regulations,  unless  such  scalTops  have 
been  certified  (through  a  procedure 
specified  by  the  Regional  Director)  to 
have  been  taken  under  a  management 
system  which  the  Regional  Director 
finds  to  be  substantiaUy  consistent  with 
the  conservation  objectives  of  the  FMP 
and  these  regulations. 

Official  number  means  the 
documentation  number  issued  by  the 
U.S.  Coast  Guard  or  the  certificate 
number  issued  by  a  State  or  the  Coast 
Guard  for  undocumented  vessels  in 
accordance  with  the  Federal  Boating 
Safety  Act  of  1971  or  Uie  Vessel 
Documentation  Act  (46  U.S.C  65). 

Operator,  with  respect  to  any  vessel 
means  the  master  or  other  individual  on 
board  and  in  charge  of  that  vessel 

Owner,  with  respect  to  any  vessel 
means: 


(a)  Any  person  who  owns  that  vessel 
in  whole  or  in  part; 

(b)  Any  charterer  of  the  vessel 
whether  bareboat,  time,  or  voyage; 

(c)  Any  person  who  acts  in  the 
capacity  of  a  charterer,  including,  but 
not  limited  to,  parties  to  a  management 
agreement,  operating  agreement,  or 
other  similar  agreement  that  bestows 
control  over  the  destination,  function,  or 
operation  of  the  vessel  or 

(d)  Any  agent  designated  as  such  by 
any  person  in  paragraphs  (a),  (b),  or  (c) 
of  this  definition. 

Person  means  any  individual  (whether 
or  not  a  citizen  of  the  United  States), 
corporation,  partnership,  association,  or 
other  entity  (whether  or  not  organized  or 
existing  under  the  laws  of  any  State), 
and  any  Federal,  State,  local,  or  foreign 
government  or  any  entity  of  any  such 
government 

Recreational  fishing  means  fishin<g  for 
AUantic  sea  scallops  for  any  use  except 
sale,  trade  or  barter. 

Regional  Director  means  the  Regional 
Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  or  • 
designee. 

Shell  height  is  a  straight  line 
measurement  from  the  umbo  on  the 
hinge,  or  anterior  wing  of  the  shell,  to 
the  outermost  part  of  the  curve  of  the 
leading  edge. 

Shucking  or  to  shuck  means  opening 
scallops  and  separating  the  meat  from 
the  shell 

Trip  is  the  period  of  time  during  which 
fishing  is  conducted,  beginning  when  the 
vessel  leaves  port  and  ending  when  the 
vessel  begins  to  offload  fish  in  port 

U.S.  harvested  fish  means  fish 
caught,  taken,  or  harvested  by  vessels  of 
the  United  States  within  any  fishery 
regulated  under  the  Magnuson  Act 

Vessel  of  the  United  States  means: 

(a)  Any  vessel  documented  or 
numbered  by  the  U.S.  Coast  Guard 
under  U.S.  law;  or 

(b)  Any  vessel  under  five  net  tons, 
which  is  registered  under  the  laws  of 
any  State. 

§650.3    Relation  to  othw  laws. 

All  fishing  activity,  regardless  of 
species  sought  is  prohibited  under  15 
CFR  Part  924,  in  die  U.S.S.  Monitor 
Marine  Sanctuary,  which  is  located 
approximately  15  miles  southwest  of 
Cape  Hatteras  off  the  coast  of  North 
Carolina. 


§650.4 

(a)  General.  Any  vessel  of  the  Urdted 
States  harvesting  AUantic  sea  scallops 
in  quantities  greater  than  five  bushels  or 
25  pounds  per  trip  shall  have  a  permit 


Federal  Re^ster  /  Vol.  47.  No.  94  /  Friday,  May  14,  1982  /  Rules  and  Regulations  20779 


required  by  this  Part  on  board  the 
vessel. 

(b)  Application.  An  application  for  a 
fishing  vessel  permit  under  this  section 
shall  be  submitted  and  signed  by  the 
vessel  owner  on  an  appropriate  form 
which  may  be  obtained  from  tbe 
Regional  Director.  The  application  shall 
be  submitted  to  the  Regional  Director 
and  shall  contain  the  folloMdng 
information: 

(1)  The  name,  mailing  address,  and 
telephone  number  of  the  applicant  and 
the  vessel's  master 

(2)  The  name  of  the  vessel: 

(3)  The  vessel's  official  number 

(4)  The  home  port,  ^oss  tonnage,  and 
net  tonnage  of  the  vessel; 

(5)  The  engine  horsepower  of  the 
vessel: 

(6)  The  approximate  risfa-hold 
capacity  of  the  vessel  in  pounds  of 
meats  or  shellstock  as  appropriate: 

(7)  Tbe  type,  quantity  and  size  of 
fishing  gear  used  by  the  vessel, 
including  a  statement  as  to  whether  all 
scallops  harvested  will  be  shucked  at 
sea,  or  a  portion  of  the  catch  will  be 
landed  as  shellstock:  and 

(8)  The  size  of  the  crew,  which  may  be 
stated  in  terms  of  a  range. 

(c)  Issuance.  (1)  Upon  receipt  of  a 
completed  application,  the  Regional 
Director  must  issue  a  permit  within  30 
days. 

(2)  Upon  receipt  of  an  incomplete  or 
improperly  executed  application,  the 
Re^onal  Director  will  notify  the 
applicant  of  the  deficiency  in  the 
application.  If  the  applicant  fails  to 
correct  the  deficiency  within  ten  days 
following  the  date  of  notification,  the 
application  must  be  considered 
abandoned. 

(d)  Expiration.  A  permit  expires  when 
the  owner  or  name  of  the  vessel 
changes. 

(e)  Duration.  A  permit  is  valid  until  it 
expires  or  is  revoked,  suspended,  or 
modified  under  50  CFR  Part  621. 

(f)  Alteration.  Any  permit  which  has 
been  altered,  erased,  or  mutilated  is 
invaUd. 

(g)  Replacement  Replacement  permits 
may  be  issued.  An  application  for  a 
replacement  permit  will  not  be 
considered  a  new  application. 

(h)  Transfer.  Permits  issued  under  this 
Part  are  not  transferable  or  assignable. 
A  permit  is  valid  only  for  the  vessel  for 
which  it  it  issued. 

(i)  Display.  Any  permit  issued  under 
this  Part  must  be  carried  on  board  the 
fishing  vessel  at  all  times.  The  permit 
must  be  prominantly  displayed  for 
inspection  in  the  pilot  house  of  the 
vessel,  or  in  another  appropriate  place. 

(j)  Sanctions.  Subpart  D  of  50  CFR 
Part  821  governs  the  imposition  of 


sanctions  against  a  permit  issued  under 
this  Part.  As  specified  in  that  Subpart  D, 
a  permit  may  be  revoked,  modified,  or 
suspended  if  the  vessel  for  which  the 
permit  is  issued  is  used  in  the 
commission  of  an  offense  prohibited  by 
the  Magnuson  Act  or  by  this  Part;  or  if  a 
civil  penalty  or  criminal  penalty 
imposed  under  the  Magnuson  Act  has 
not  been  paid. 

(k)  Fees.  No  fee  is  required  for  any 
permit  under  this  Part. 

(1)  Change  in  application  information. 
Any  change  in  the  information  specified 
in  paragraph  (b)  of  this  section,  such  as 
the  vessel  owner  or  gear  configuration, 
must  be  reported  to  the  Regional 
Director  within  15  days  of  the  change. 

§  650.5    RocordkeepinQ  rwiuirefiicfvts. 
[ResarvedJ 

§  650.6    Vessel  idenUncattea 

(a)  Official  number.  Each  fishing 
vessel  subject  to  this  Part  over  25  feet  in 
length  must  display  its  official  number 
on  the  port  and  starboard  sides  of  the 
deckhouse  or  hull,  and  on  an 
appropriate  weather  deck  so  as  to  be 
visible  from  above. 

(b)  Numerals.  The  official  number 
must  be  permanently  affixed  to  each 
vessel  subject  to  this  Part  in  contrasting 
block  Arabic  numerals  at  least  18  inches 
in  height  for  vessels  over  65  feet,  and  at 
least  10  inches  in  height  for  all  other 
vessels  over  25  feet  in  length.  The  length 
of  a  vessel  for  purposes  of  this  section, 
is  that  length  set  forth  in  U.S.  Coast 
Guard  or  State  records. 

(c)  Duties  of  operator  The  operator  of 
each  vessel  subject  to  this  Part  shall: 

(1)  Keep  the  vessel  name  and  official 
nuihber  clearly  legible  and  in  good 
repair  and 

(2)  Ensure  that  no  part  of  the  vessel, 
its  rigging,  its  fishing  gear,  or  any  other 
object  obstructs  the  view  of  the  official 
number  from  an  enforcement  vessel  or 
aircraft. 

§650.7    Prohibitions. 
It  is  unlawful  for  any  person: 

(a)  To  possess,  at  or  prior  to  the  first 
transaction  in  the  United  States,  any 
non-conformittg  Adantic  sea  scallops. 
All  Atlantic  sea  scallops  vrill  be  subject 
to  inspection  and  enforcement  for  non- 
conformity, in  accordance  with  the 
compliance  and  sampling  procedures 
specified  in  §  650.21,  up  to  and  including 
the  first  transaction  in  the  United  States. 

(b)  To  use  any  vessel  for  taking, 
catching,  harvesting,  or  landing  of  any 
Atlantic  sea  scallops  unless  the  vessel 
has  a  valid  permit  issued  under  this 
Part,  and  the  permit  is  on  board  die 
vessel; 

(cj  To  make  any  false  statement  in 
connecdon  with  an  application  under 


§  650.4;  or  to  fail  to  report  to  the 
Regional  Director,  within  15  days,  any 
change  in  the  information  contained  in  a 
permit  application  for  a  vessel; 

(d)  To  make  any  false  statement,  oral 
or  written,  to  an  Authorized  Officer, 
concerning  the  taking,  catching, 
harvesting,  landing,  purchase,  sale,  or 
transfer  of  any  Atlantic  sea  scallops; 

(e)  To  possess,  have  custody  or 
control  of,  ship,  transport,  offer  for  sale, 
sell,  purchase,  land,  import  or  export 
any  Atlantic  sea  scallops  in  violation  of 
the  Magnuson  Act,  this  Part,  or  any 
other  regulation  under  the  Magnuson 
Act. 

(f)  To  fail  to  affix  and  maintain 
permanent  markings  as  required  by 
§650.6; 

(g)  To  refuse  to  permit  an  Authorized 
Officer  to  board  a  fishing  vesseL  or  to 
enter  an  area  of  custody,  subject  to  such 
person's  control  for  purposes  of 
conducting  any  search  or  inspection  in 
connection  with  the  enforcement  of  the 
Magnuson  Act  this  Part,  or  any  other 
regulation  or  permit  under  the 
Magnuson  Act: 

(h]  To  forcibly  assault,  resist,  oppose, 
impede,  intimidate,  threaten  or  interfere 
with  any  Authorized  Officer  in  tbe 
conduct  of  any  search  or  inspection 
described  in  paragraph  (g)  of  this 
section; 

[i]  To  resist  a  lawful  arrest  for  any  act 
prohibited  by  this  Part; 

(j]  To  interfere  with,  delay,  or  prevent. 
by  any  means,  the  apprehension  or 
arrest  of  another  person,  with  the 
knowledge  that  such  other  person  has 
committed  any  act  prohibited  by  this 
Part; 

(k)  [Reserved] 

(1)  "To  interfere  with,  obstruct  delay, 
or  prevent  by  any  means  the  lawful 
investigation  or  search  in  the  process  of 
enforcing  this  Part 

(m)  To  fail  to  comply  immediately 
with  enforcement  and  boarding 
procedures  specified  in  §  650.S: 

(n]  To  transfer  directly  or  indirectly, 
or  attempt  to  so  transfer,  any  U.S. 
harvesteid  fish  to  any  foreign  fishing 
vessel  within  the  FCZ  unless  the  foreign 
vessel  has  been  issued  a  permit  which 
authorizes  the  receipt  by  such  vessel  of 
U.S.  harvested  fish  of  the  species 
concerned: 

(o)  To  violate  any  other  provision  of 
this  Part  the  Magnuson  Act  or  any 
other  regulation  promulgated  under  the 
Magnuson  Act 

§  650.8    Enforcemenl. 

(a)  General.  The  owner  or  operator  of 

any  fishing  vessel  subject  to  this  Part 
shall  immediately  comply  with 
instructions  issued  by  an  Authorized 
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Officer  to  facilitate  safe  boarding  and 
inspection  of  the  vessel,  its  gear, 
equipment,  and  catch  for  purposes  of 
enforcing  the  Magnuson  Act  and  this 
Part. 

(b)  Signals.  Upon  being  approached 
by  a  U.S.  Coast  Guard  cutter  or  aircraft, 
or  other  vessel  or  aircraft  authorized  to 
enforce  the  Magnuson  Act,  the  operator 
of  a  Bshing  vessel  shall  be  alert  for 
signals  conveying  enforcement 
instructions.  The  following  signals 
extracted  from  the  International  Code  of 
Signals  are  among  those  which  may  be 
used: 

(1)  "L"  means  "You  should  stop  your 
vessel  instantly," 

(2)  "SQ3"  means  "You  should  stop  or 
heave  to;  I  am  going  to  board  you,"  and 

(3)  "AA  AA  AA  etc.,"  is  the  call  to  an 
unknown  station,  to  which  the  signaled 
vessel  must  respond  by  illuminating  the 
vessel  identification  required  by 

§  650.6(a). 

(c)  Boarding.  The  operator  of  a  vessel 
signaled  to  stop  or  heave  to  for  boarding 
shall: 

(1)  Stop  immediately  and  lay  to  or 
maneuver  in  such  a  way  so  as  to  permit 
the  Authorized  Officer  and  the  boarding 
party  to  come  aboard; 

(2)  Provide  a  safe  ladder  for  the 
Authorized  Officer  and  the  boarding 
party; 

(3)  When  necessary  to  facilitate  the 
boarding,  provide  a  man  rope,  safety 
hne,  and  illumination  for  the  ladder,  and 

(4)  Take  such  other  actions  as  the 
Authorized  Officer  deems  necessary  to 
ensure  the  safety  of  the  Authorized 
Officer  and  the  boarding  party  and  ;to 
facilitate  the  boarding. 

§650.9    Penaltifl*. 

Any  person  or  fishing  vessel  found  to 
be  in  violation  of  this  Part  will  be 
subject  to  the  civil  and  criminal  penalty 
provisions  and  forfeiture  provisions  of 
the  Act,  and  to  50  CFR  Parts  620 
(Citations)  and  621  (Civil  Procedures), 
and  other  applicable  Federal  law. 

Subpart  B— Management  Measures 

§650.20    Meat  count  and  sheH  height 
standards. 

(a)  For  one  year  from  the  effective 
date  of  these  regulations,  the  average 
meat  count  for  shucked  Atlantic  sea 
scallops  shall  not  exceed  40  meats  per 
pound;  the  corresponding  minimum  shell 
height  for  Atlantic  sea  scallops  landed 
in  the  shell  is  SVi  inches  (83  mm). 
Thereafter,  except  as  provided  in 
paragraph  (b)  of  this  section,  the 
average  meat  count  for  shucked  Atlantic 
sea  scallops  shall  not  exceed  30  meats 
per  pound;  the  corresponding  minimum 


shell  height  for  Atlantic  sea  scallops 
landed  in  the  shell  is  3^  inches  (89  mm). 

(b)  The  Regional  Director  may 
temporarily  adjust  the  meat  count  and 
shell  height  standards  in  accordance 
with  the  procedures  and  criteria 
provided  in  S  650.22. 

f  650.21    Compliance  and  sampling 
procedures. 

Compliance  with  the  specified  meat 
count  and  shell  height  standards  will  be 
determined  by  inspection  and 
enforcement  up  to  and  including  the  first 
transaction  in  the  United  States  as 
follows: 

(a)  Shucked  meats.  The  Authorized 
Officer  shall  take  one-pound  samples  at 
random  from  the  total  amount  of 
scallops  in  possession.  The  person  in 
possession  of  the  scallops  may  request 
that  as  many  as  ten  one-pound  samples 
be  examined  as  a  sample  group.  A 
sample  group  fails  to  comply  with  the 
standard  if  the  total  number  of  meats  in 
any  three  one  pound  samples  exceeds 
the  standard,  or  if  the  averaged  meat 
count  for  the  entire  sample  group 
exceeds  the  standard.  The  total  amount 
of  scallops  in  possession  will  be 
presumed  in  violation  of  this  regulation 
and  subject  to  forfeiture  if  the  sample 
group  fails  to  comply  with  the  standard. 

(b)  Scallops  in  the  shell.  The 
Authorized  Officer  shall  take  samples  of 
forty  scallops  each  at  random  from  the 
total  amount  of  scallops  in  possession. 
The  person  in  possession  of  the  scallops 
may  request  that  as  many  as  ten 
samples  (400  scallops)  be  examined  as  a 
sample  group.  A  sample  group  fails  to 
comply  with  the  standard  if  more  than 
ten  percent  of  the  number  of  scallops  in 
the  sample  group  are  less  than  the  shell 
height  specified  by  the  standard.  The 
total  amount  of  scallops  in  possession 
will  be  presumed  in  violation  of  this 
regulation  and  subject  to  forfeiture  if  the 
sample  group  fails  to  comply  with  the 
standard. 

f  650.22    Review  of  resource  status; 
temporary  modification  of  standards. 

(a)  Review  of  resource  status.  The 
Regional  Director  shall  review  the  status 
of  the  Atlantic  sea  scallop  resource  on  a 
continuing  basis,  and  shall,  at  least 
annually,  prepare  a  report  concerning 
the  status  of  the  fishery  and  possible 
changes  in  the  resource,  fishery,  or 
industry  which  might  require  adjustment 
of  the  management  program,  or 
amendment  of  the  FMP.  The  Council 
may.  at  any  time,  request  that  such  a 
report  be  prepared  within  sixty  days. 

(b)  Temporary  modification  of 
standards.  (1)  The  Regional  Director 
may  recommend  that  the  standards 
contained  in  §  650.20  be  adjusted,  if  he 


makes  the  finding  required  by  paragrafrii 
(c)  of  this  section  after  considering  the 
information  specified  in  paragraph  (d), 
of  this  section. 

(2)  The  standards  can  be  adjusted 
only  within  a  range  from  25  to  40  meats 
per  pound  (with  appropriate  and 
consistent  shell  height  adjustment),  and 
may  be  adjusted  by  no  more  than  5 
meats  per  pound  by  any  one  adjustment 

(3)  The  Regional  Director  will  solicit 
and  consider  any  recommendation  of 
the  Council  regarding  adjustment  of 
standards,  and,  with  the  Council,  will 
provide  for  public  notice  and  comment, 
and  hold  a  public  hearing  on  the 
recommendation  in  conjunction  with  the 
Council  meeting  at  which  the 
recommendation  is  discussed. 

(4)  The  Regional  Director  may  modify 
his  recommendation  on  thfe  basis  of 
comments  fi^m  the  Council  or  the 
public.  After  consideration  of  the  full 
record  the  Regional  Director  may  adjust 
the  standards  contained  in  5  650.20,  and 
shall  publish  in  the  Federal  Register 
notice  of  such  change  and  the  date  when 
the  adjusted  standard  will  revert  to  a  30 
meat  count.  Notice  of  any  such 
adjustment  will  be  mailed  to  each 
holder  of  a  permit  issued  under  S  650.4. 

(5)  Adjustments  of  the  meat  count  and 
shell  height  standards  may  remain  in 
effect  for  up  to  twelve  months.  No  later 
than  twelve  months  after  the 
implementation  of  the  most  recent 
adjustment  to  the  meat  count  and  shell 
height  standards,  the  Regional  Director 
must  review  such  adjustments.  The 
Regional  Director  may  renew  the 
adjustment  upon  making  a  finding 
consistent  with  S  605.22  (c). 

(c)  Criteria.  The  Regional  Director 
may  adjust  the  standards  specified  in 
section  650.20  if  he  finds  that: 

(1)  The  objective  of  the  FMP  would  be 
achieved  more  readily,  or  would  be 
better  served  through  an  adjustment  of 
the  prevailing  standards; 

(2)  The  recommended  alteration  in  the 
standards  would  not  reduce  expected 
catch  over  the  following  year  by  more 
than  5%  from  that  which  would  have 
been  expected  under  the  prevailing 
standard; 

(3)  The  recommended  standards  for 
meat  count  and  shell  height  are 
consistent  with  each  other,  and 

(4)  Inconsistencies  exist  in  the 
management  measures  applied  to  sea 
scallop  stocks  in  areas  harvested  by 
both  domestic  and  foreign  fishermen, 
and  those  inconsistencies  can  be 
demonstrated  to  adversely  affect  the 
domestic  fishery;  or  analysis  of  the  size 
distribution  of  sea  scallops  shows  that 
more  than  50%  of  the  harvestable  sea 
scallop  biomass  is  at  sizes  smaller  than 
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those  consistent  with  the  prevailing 
standards  and  that  a  temporary 
relaxation  of  the  staodafds  would  not 
jeopardize  future  recruitment  to  the 
Hshery. 

(d)  Sources  of  infonnaUon.  The 
Regional  Director  shall  consider  all 
available  resource  and  assessment 
information,  especially  the  most  recendy 
completed  survey  and  assessment,  when 
preparing  any  report  or  recommendation 
under  this  section.  The  Regional 
Director  shall  also  consider  reports  and 
records  maintained  by  fishermen  and 
made  available  as  a  part  of  the  fishery 
statistics  program;  other  fishery 
statistics;  and  any  other  available 
information  which  increases 
understanding  of  prevailing  conditions 
of  the  stock,  the  fishery,  and  the 
industry. 

(FR  Doc  M-132M  Filed  S-l»-at  ISO  M 
iqODC  351*-2>-ll 


50  CFR  Part  651 

Atlantic  Groundfish  (Cod,  Haddock 
and  YeOowtay  Rounder) 

agency:  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Extension  of  emergency  interim 

rule. 


summary:  An  emergency  interim  rule  is 
in  effect  through  May  14. 1982, 
implementing  the  Interim  Fishery 
Management  Plan  for  Atlantic 
Groundfish  (Interim  Plan).  NOAA 
extends  this  emergency  interim  rule 
from  May  15, 1962,  thrm^  June  28, 1982. 
This  extension  will  continue  the 
management  provided  by  the  Interim 
Plan,  to  protect  the  resource  while 
providing  greater  flexibility  and  fishing 
opportunity. 

DATES:  Emergency  interim  rale  effective 
from  May  15, 1982  throu^  June  28, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Grice.  Chief,  Management    , 
Division,  Northeast  Region,  National 
Marine  Fisheries  Service,  State  Fish 
Pier,  Gloucester,  Massachusetts  01930- 
3097,  telephone  617-281-3600. 
SUPPLEMENTARY  INFORMATION:  The 
Interim  Plan  was  approved  by  the 
Assistant  Administrator  for  Fisheries, 
NOAA,  and  a  proposed  rule  with 
request  for  public  comment  was 
published  on  March  11. 1982  (47  FR 
10605).  The  proposed  rulemaking 
included  a  discussion  of  the  reasons  for 
the  development  of  the  Interim  Plan  and 
of  its  provisions.  The  comment  period 
closed  on  April  26, 1982.  After 
publication  of  the  proposed  rule,  the 
Secretary  of  Commerce  determined  that 
implementing  regulations  should  be 
effective  as  soon  as  practicable  under 


authority  of  Section  305(e)  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 
Accordingly,  the  emergency  interim 
rules  were  published  March  30, 1982. 
effective  March  31. 1982  (47  FR  13357). 
As  stated  in  the  emergency  interim  rale, 
these  regulations  are  effective  for  45 
days,  througji  May  14. 1982.  and  may  be 
repromulgated  for  an  additional  45  days 
period  as  provided  in  Section  305(e)  of 
the  Magnuson  Act  This  action  extends 
emergency  interim  regulations  through 
Jime  28, 1982.  Public  comments  received 
on  the  proposed  rules  will  be  considered 
in  preparation  of  the  final  rulemaking. 

The  NOAA  Administrator  determined 
on  March  11, 1982  (47  FR  10605).  that 
these  regulations  are  non-major  under 
Executive  Order  12291  (E.0. 12291):  and 
on  March  30, 1982  (47  FR  13357)  that  the 
emergency  provisions  of  Section  8  of 
E.0. 12291  apply  to  this  raiemaking. 

List  of  Subjects  in  50  CFR  Part  651 

Fish,  Fisheries. 

(16  U.S.C  1801  et  seq.) 
Dated:  May  11, 1982. 
Robert  K.  Cnmeil. 

Deputy  Executive  Director,  NatioaaJ  Marine 
Fisheries  Serrice. 

(FR  Doc  82-1  SZn  FiM  S-U-tt  1:51  p^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

7  CFR  Part  1701 
[Bultetin  345-83] 

Public  Information;  Appendix  A— REA 
Bulletins  PE-80,  REA  Specification  for 
Gas  Tube  Surge  Arresters 

agency:  Rural  Electrification 
Administration,  USD  A. 
ACTION:  Proposed  rule. 

SUMMARY:  REA  proposes  to  amend 
Appendix  A— REA  Bulletins  by  issuing 
an  addendum  to  the  REA  Telephone 
Bulletin  345-83,  REA  Specification  for 
Gas  Tube  Surge  Arresters,  PE-80.  A 
minor  relaxation  of  the  impulse 
transverse  voltage  requirements  applied 
to  three-electrode  gas  tube  surge 
arresters  to  permit  the  use  of  less  costly 
devices  without  significantly  reducing 
the  level  of  protection  provided  is  the 
purpose  of  this  change. 
OATE  Public  comments  must  be  received 
by  REA  no  later  than  July  13, 1982. 
ADDRESS:  Submit  written  comments  to 
Joseph  M.  Flanigan,  Director, 
Telecommunications  Engineering  and 
Standards  Division,  Rural  Electrification 
Administration.  Room  1355,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  M.  Hutson.  Chief,  Outside  Plant 
Branch,  Telecommimications 
Engineering  and  Standards  Division, 
Rural  Electrification  Administration, 
Room  1342,  South  Building.  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250,  telephone  (202)  382-8667. 
The  draft  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  proposed  rule  and  the 
impact  of  implementing  each  option  is 
available  on  request  from  the  above 
office. 

SOPPtEMENTARY  INFORMATION:  Pursuant 
to  the  Rural  Electrification  Act,  as 
amended  [7  U.S.C.  901  et  seq.),  REA 


proposes  to  amend  Appendix  A  by 
issuing  an  addendum  to  Bulletin  345-83. 
This  proposed  action  has  been  reviewed 
under  USDA  procedures  established  to 
implement  Executive  Order  12291  and 
has  been  classified  as  not  major.  A 
Regulatory  Flexibihty  Analysis  is  not 
required  and  an  OMB  Circular  A-95 
review  is  not  applicable  to  this  action. 

While  tubes  are  available  which  meet 
the  existing  requirement,  they  are 
significantly  more  costly  than  several 
newer  designs  with  slightly  inferior 
performance  with  respect  to  impulse 
transverse  voltage.  As  experience  in  the 
field  has  not  substantiated  the  need  for 
the  higher  level  of  performance,  the 
specification  will  be  relaxed  to  permit 
use  of  the  lower  cost  devices. 

If  the  existing  specification  was 
withdrawn  rather  than  revised  there 
would  be  no  REA  specification  which 
manufacturers  would  be  required  to 
meet.  Unacceptable  equipment  could  be 
sold  to  REA  borrowers  which  would 
result  in  the  loss  of  telephone  system 
effectiveness,  a  hazard  to  human  safety, 
and  a  threat  to  REA  loan  security.  As  a 
result,  revision  of  the  document  along 
the  proposed  lines  was  considered  to  be 
in  the  best  interest  of  the  program. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
10.851— Rural  Telephone  Loans  and 
Loan  Guarantees. 

All  written  submissions  made 
pursuant  to  this  action  will  be  made 
available  for  public  inspection  during 
regular  business  hours,  above  address. 

List  of  Subjects  in  7  CFR  Part  1701 

Administrative  practice  and 
procedure,  Loan  programs — 
communications,  Telecommunications, 
Telephone. 

Dated:  April  30. 1982. 
Harold  V.  Hunter, 

Administrator, 

(FR  Doc  82-13049  Piled  5-13-82;  ft45  am) 
BHJJNQ  CODE  M10-1B-II 


7  CFR  Part  1701 

Proposed  Addendum  to  PE-29,  REA 
Specification  for  Voice  Frequency 
Repeater  Equipment 

aoency:  Rural  ElectrificatioD 
Administration,  USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  REA  proposes  to  amend 
Appendix  A  by  issuing  Addendum  1  to 
Bulletin  345-69.  REA  Specification  for 
Two- Wire  Voice  Frequency  Repeater 
Equipment,  PE-29.  The  proposed 
addendum  relaxes  the  stability  and 
return  loss  requirements  on  PE-29.  This 
action,  without  reducing  performance 
quality,  increases  the  variety  of  voice 
fi-equency  repeaters  available  to  REA 
telephone  borrowers  and  produces  a 
more  competitive  market  place. 

date:  Public  comments  must  be  received 
by  REA  no  later  than  July  13, 1982. 
ADDRESS:  Submit  written  comments  to 
Joseph  M.  Flanigan,  Director, 
Telecommunications  Engineering  and 
Standards  Division,  Rural  Electrification 
Administration,  Room  1355,  South 
Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACR 
C.  F.  Buster,  Jr.,  Chief,  Transmission 
Branch,  Telecommunications 
Engineering  and  Standards  Division, 
Rural  Electrification  Administration, 
Room  1367,  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250.  telephone  (202)  382-8665. 
The  draft  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  this  proposed  rule  and  the 
impact  of  implementing  each  option  is 
available  on  request  from  the  above 
office. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Rural  Electrification  Act,  as 
amended  (7  U.S.C.  901  et  seq.),  REA 
proposes  to  issue  Addendum  1  to 
Bulletin  345-69,  REA  Specification  for 
Two- Wire  Voice  Frequency  Repeater 
Equipment,  PE-29.  7  CFR  Part  1701, 
Appendix  A— REA  Bulletins,  will  be 
amended  to  include  the  proposed 
.  Addendum  to  REA  Bulletin  345-69  upon 
its  issuance  as  a  final  rule.  This 
proposed  action  has  been  issued  in 
conformance  with  Executive  Order 
12291.  Federal  Regulation.  This  action 
will  not  (1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
result  in  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State  or  local 
government  agencies;  or  (3)  result  in 
significant  adverse  effects  on 
competition,  employment,  investment  or 
productivity  and  therefore  has  been 
determined  to  be  "not  major".  This 
action  is  not  subject  to  the  Regulatory 
Flexibility  Act  or  to  OMB  Circular  A-OS 
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review  requirements.  This  program  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  as  10.851 — Rural  Telephone 
Loans  and  Loan  Guarantees. 

The  amendment  is  necessary  to 
provide  relief  from  unduly  severe 
stability  and  return  loss  requirements. 
Such  harsh  requirements  were 
warranted  by  chronic  problems  resulting 
from  moisture  in  cables  during  the  late 
60s  and  eariy  708.  Moisture  in  cables 
causes  drastic  changes  in  their 
transmission  characteristics  and  may 
cause  repeater  instability.  The  advent  of 
filled  cable  greatly  reduced  the  moisture 
problem.  Therefore  such  severe 
operating  requirements  are  no  longer 
necessary. 

Copies  of  the  draft  Addendum  are 
available  upon  request  from  the  address 
indicated  above.  All  written 
submissions  made  pursuant  to  this 
action  will  be  made  available  for  public 
inspection  during  regular  business 
hours,  above  address. 

Lists  of  Subjects  in  7  CFR  Part  1701 

Administrative  practice  and 
procedure.  Loan  programs — 
communications.  Telecommunications, 
Telephone. 

Dated  May  3, 1962. 
Harold  V.  Hunter. 
Adminiatmtor. 

(Fit  Doc  aZ-UMO  Filed  S-U-St:  8:45  am] 
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Regulatory  Agenda 

Correction 

In  PR  Doc.  82-11597  appearing  at  ptige 
18508  in  the  issue  of  Thursday,  April  29, 
1982,  on  page  18517,  middle  column, 
eighth  line  from  bottom  of  page,  "not" 
should  be  changed  to  read  "now". 

MLUNQCOM  1S0S-01-II 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  240  and  249 
[RatoMe  No.  34-18710;  Rto  Na  87-709) 

Minimum  QuaNflcatlon  Requirements 
for  Registered  NonmemlMr  Brokers 
and  Dealers  and  Their  Associated 
Persons 

AOCNCV:  Securities  and  Exchange 

Conunission. 

ACTION:  Proposed  rulemaldng. 


summary:  In  June  1977,  the  Commission 
proposed  to  adopt  a  rule  establishing 
miiiimum  qualification  requirements  for 
all  registered  brokers  and  dealers  and. 
their  associated  persons.  Based  in  part 
on  the  comments  received  in  response  tc 
the  proposed  rule,  the  Commission  is 
now  publishing  a  revised  proposed  rule 
for  further  comment  Unlike  the  1977 
proposal  the  proposed  rule  would 
provide  qualification  requirements  only 
for  registered  brokers  and  dealers  which 
are  not  members  of  a  registered  national 
securities  association  and  their 
associated  jiersons. 

date:  Comments  must  be  received  on  or 
before  July  1, 1982. 

AODAESSes:  All  communications  on  the 
proposed  rule  should  refer  to  File  No. 
87-709  and  should  be  sent  with  six 
copies  to  George  A.  Fitzsimmons. 
Secretary,  Securities  and  Exchange 
Commission.  Washington,  D.C.  20549. 
All  submissions  will  be  made  available 
for  public  inspection  at  the 
Commission's  Public  Reference  Room, 
Room  6101, 1100  L  Street,  NW., 
Washington,  D.C 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  McGann,  Esq..  (202)  272-2855, 
Senior  Special  Counsel.  Office  of  Self- 
Regulatory  Oversight  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  Washington. 
D.C.  20549. 

SUPPLEMENTARY  INFORMATION:  On  June 
27, 1977,  the  Conunission  published  for 
public  conunent  proposed  Rule  15b7-l 
(17  CFR  240.15b7-l)  (the  "1977 
Proposal")  under  the  Securities 
Exchange  Act  of  1934  (the  "Act"),  as 
amended,  which  would  have  established 
minimum  qualification  requirements  for 
all  registered  brokers  and  dealers  and 
their  associated  persons.*  In  addition, 
the  1977  Proposal  would  have 
established  general  and  specialized 
categories  of  qualification  for  principals 
and  representatives.  In  response  to  the 
proposed  rule,  the  Commission  received 
18  letters  of  comment  from  interested 
persons.  Based  in  part  on  the  comments 
received  in  response  to  the  proposed 
rule,  the  Commission  has  revised 
proposed  Ride  15b7-l,  and  is 
republishing  the  proposed  rule,  as 
revised,  for  further  public  comment' 


L  Background 

In  enacting  the  Seciuities  Acts 
Amendments  of  1975  (the  "1975 
Amendments"),*  the  Congress,  among 
other  things,  reexamined  the  standards 
for  securities  industry  qualification 
examinations.  Concerned  that 
qualification  examinations  were  not 
standardized  and  did  not  cover  certain 
essential  topics,  the  Congress  amended 
Section  15(b)(7)  to  authorize  the 
Commission  to  establish  standards  of 
training,  experience,  competence  and 
other  qualifications  for  all  broker- 
dealers  and  their  associated  persons, 
thereby  enabling  the  Commission  "to 
prescribe  uniform  examinations  for 
persons  in  the  securities  industry."* 
Prior  to  the  enactment  of  the  1975 
Amendments,  the  Act  authorized  the 
Commission  to  prescribe  qualification 
standards  only  for  SECO  broker- 
dealers.* 

The  impetus  for  the  amendments  to 
Section  15(b)(7)  was  the  findings  of  the 
Commission  and  several  Congressional 
committees  that  the  qualification 
standards  for  persims  entering  the 
brokerage  industry  should  be 
strengthened  and  improved.*  In 
particular,  one  Congressional  study 
following  the  failure  of  brokerage  firms 
in  the  paperwork  crisis  of  the  late  19e0's 
found  that  many  firms  had  failed  due  to 
inexperience,  lack  of  knowledge  of  rules 
and  regulations,  and  a  lack  of  crucial 
skills,  such  as  bookkeeping,  on  the  part 
of  the  firms'  associated  persons.  It  also 
found  that  the  examinations  then  given 
to  principals  and  registered 
representatives  by  the  NASD  and  the 
Commission  were  relatively  simple  and  - 
did  not  test  adequately  a  comprehensive 
loiowledge  of  the  securities  industry. 
The  Demise  Study  stated.  "We  further 
beUeve  that  the  shortcomings  of  these 
examinations  were  directly  related  to 
the  causes  of  failures  of  a  number  of 
brokerage  firms."* 


'See  SecuriUet  Exchange  Act  Release  Na  13679 
Qune  27. 1977).  tt  FR  S4328  Quly  5, 1977)  the  ("June 
1977  ReleaM"). 

'The  CommiMloii  plana,  if  the  nviaed  rale  is 
adopted  to  raednd  the  present  Rule  lSb7-l  and 
Rule  lSb»-l  (17  CFR  24aiSb7-l  and  MaiSb»-l). 
Preeent  Rule  lSb7-l  containa  pracadural 
requifeoieata  to  be  followed  by  the  Coauniselon  in 
adminiatrative  proceeding*  againat  broker-daaler*. 
The  role,  which  applies  only  to  ptoceediag*  ^ 
instituted  prior  to  August  20, 1984  unless  the 
Commiaeioa  otherwise  diiecta,  was  adopted  prior  to 


196t.  when  the  Conunission  was  not  audiorized  to 
bring  administrative  proceedings  directly  against 
persons  associated  with  brolcer-dealers. 

*Pub.  L  Na  94-29  Qune  4. 1975). 

*H.  Rep.  Na  94-123. 94tfa  Cong..  1st  Sees,  at  70 
(1975). 

'The  term  SBCO  broker-dealer*  refer*  to 
registered  broker*  and  dealer*  which  are  not 
member*  of  a  national  securities  assodatioa 

'Securities  and  Birr4»«ng«  Commission.  Report  of 
tfie  Special  Study  of  the  Securities  Markets,  HJl. 
Doc.  Na  96. 88th  Coi^  1st  Sees.  (1963)  ("Special 
Study");  Review  of  SEC  Records  of  the  Demise  ai 
Selected  Broker4)ealer*,  Staff  Study  of  the  Special 
Subcommittee  on  Inveatlgatiaas,  9^  Cong..  1st 
Sess.  Quly,  1971)  CDeaiis*  Study");  Securities 
Industry  Study.  House  Report  of  the  Subcommittee 
on  Commenx  and  Finance  of  the  Committee  on 
Interstate  and  Foreiyi  Commerce.  K  Rep.  92-1819. 
92nd  Cong.  2d  Seas.  22  (1972). 

'Demise  Study  at  21 
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Rule  15b7-l  was  proposed  by  the 
Commission  to  implement  the 
Congressional  directive  in  the  1975 
Amendments.  The  rule,  as  originally 
proposed:  Provided,  That  no  registered 
broker  or  dealer  could  engage  in  any 
securities  transactions,  except 
transactions  in  exempted  securities, 
commercial  paper,  bankers' 
acceptances,  commercial  bills  or 
municipal  securities,  unless  the  broker- 
dealer  and  its  associated  persons  were 
qualified  under  the  rule.  The  proposal, 
however,  contained  a  complete 
exemption  for  NASD  members  who 
were  in  compliance  with  the  NASD's 
qualification  rules.  The  1977  Proposal 
would  have  required  a  broker-dealer  to 
have  minimum  number  of  principals 
and,  with  certain  exceptions,  a  Financial 
and  Operations  Principal.  That  proposal 
also  would  have  established  general  and 
specialized  categories  of  qualification 
for  principals  and  representatives,  and 
required  persons  acting  in  a  specialized 
category  to  be  designated  by  the  broker- 
dealer  and  to  be  qualified  by  passing  an 
examination.  The  proposal  also 
contained  several  grace  periods, 
exemptions,  and  "grandfather"  clauses. 
The  examinations  prescribed  for  each 
category  were  to  be  administered  by  the 
NASD.* 

Commentators  on  the  1977  Proposal 
generally  did  not  object  to  the  creation 
of  specialized  categories  of 
qualification,  and  several  expressed 
approval  of  Commission  action  to 
upgrade  and  make  uniform  qualification 
examinations.*  While  some 
commentators  objected  to  the  inclusion 
of  certain  persons  in  some  of  the 
categories,  only  technical  questions 
were  raised  with  respect  to  most  of  the 
various  grace  periods,  exemptive 
provisions,  and  filing  requirements 
included  in  the  proposed  rule.  The  New 
York  Stock  Exchange,  however, 
objected  to  the  disparate  treatment  in 
the  proposed  rule  between  NASD 
member  firms  in  compliance  with  NASD 
rules,  which  were  completely  exempted 
and  exchange  member  firms,  all  of 
which  were  not  exempted. 
Commentators  also  objected  to  the 


•The  1977  Propoaal  also  contained  proposed 
amendments  to  Rule  15blO-4  which  would  require  ■ 
SECO  broker-dealer  to  designate,  in  its  written 
supervisory  procedures,  which  principal  lias  the 
specific  responsibility  to  supervise  all  firm 
personnel  involved  in  research,  advertising  and 
public  relatioiu  and  to  approve,  prior  to  use.  all 
research  material  and  advertising.  No  comments 
were  received  on  the  proposed  amendments,  and 
the  Commission  will  consider  their  adoptioD  in 
connection  with  the  comments  received  on  this 
revised  proposal. 

*See  Comment  letters  of  the  American  Stock 
Exchange,  Inc.,  (the  "Amex'l  Qantiary  IS,  1978)  and 
Mr.  Charles  Cullen  (August  4. 1077). 


proposed  selection  of  the  NASD  to 
administer  the  examinations  prescribed 
by  the  rule. 

In  addition  to  considering  the 
comments  received  on  the  1977 
Proposal,  the  Commission  has 
considered  other  developments  initiated 
by  the  Commission  and  by  the  self- 
regulatory  organizations  ("SROs")  in  the 
past  years.  The  SROs  have,  for  the  most 
part  updated  their  qualification 
standards  and  examinations  to  meet 
new  developments  and  securities 
products  in  the  industry.  '•  The  SROs 
have  also  taken  the  initiative  in  working 
together  to  develop  new  examinations  to 
remove  duplicative  qualification 
requirements." The  Commission  is 
satisfied  with  those  qualification 
standards,  and  has  determined  not  to 
include  most  broker-dealers  that  are 
members  of  SROs  within  the  scope  of 
the  revised  rule.  The  revised  rule,  for  the 
most  part,  would  provide  qualification 
standards  parallel  to  those  of  the  NASD. 

In  addition,  since  publication  of  the 
June  1977  Release,  the  Commission  has 
given  extensive  attention  to  exchange- 
traded  options.  It  has  also  considered 
the  Report  of  the  Special  Study  of  the 
Options  Market  (the  "Options  Study")," 
which  contains  several 
recommendations  concerning  the 
qualification  of  options  principals  and 
representatives.  Based  on  the  comments 
received  on  proposed  Rule  15b7-l  and 
other  developments  since  it  was 
originally  publishing  for  comment,  the 
Commission  has  revised  the  proposed 
rule  (the  "revised  rule")  and  is  publishing 
it  for  further  public  comment. 

n.  Description  of  the  Revised  Rule 

The  revised  rule,  for  the  most  part, 
maintains  the  general  structure  of  the 
original  proposal,  but  is  limited  in 


"See.  e^..  Securities  Exchange  Act  Release  Na 
15883  (May  3a  1979).  44  FR  33203  Qune  ft,  1979); 
Securities  Exchange  Act  Release  No.  leeae  (June  6, 
1980).  45  FR  45441  (July  3, 1970);  Securities  Exchange 
Act  Release  No.  16940  (June  27, 1980),  45  FR  45990 
Only  8, 1980):  and  Securities  Exchange  Act  Release 
No.  18088  (August  28, 1981).  4«  FR  6833  (December  1, 
1981). 

"  The  SORs  have  recognised  that  branch  office 
managers  are  subject  to  dupUcative  and  sometimes 
unnecessary  regulation.  Since  the  rule  was 
originally  proposed,  various  self-regulatory 
organizations  became  concerned  that  branch  office 
managers  associated  with  firms  that  were  members 
of  more  than  one  self-regulatory  organization  were 
required  to  take  more  than  one  qualification 
examination.  Consequently,  the  self-regulatory 
organixatlona  developed  a  qualifloatioo 
examination  for  branch  office  managers  and  other 
intermediate  level  su|>ervisors,  which  was  approved 
by  the  Commission  on  December  7, 1961.  Securities 
Exchange  Act  Release  No.  18310  (December  7, 1081) 
(48  FR  80894.  December  11, 1981).  The  revised  rule 
would  crvate  this  category  for  8BCO  broker<iealerB. 

"H.  Comm.  Print  No.  08-IPC8,  ttth  Cofig.,  lit 
8«ss.  (December  1978). 


application  to  SECO  broker-dealers.** 
As  noted  above,  the  Commission  has 
determined  not  to  include  broker- 
dealers  that  are  members  of  the  NASD 
and  most  exchange  members  within  the 
scope  of  the  revised  rule.  The  revised 
rule  would  not  exempt  exchange 
members  who  are  not  members  of  the 
NASD  and  who  carry  customer  accoimts 
or  receive  an  annual  gross  income  from 
securities  transactions  effected 
otherwise  than  on  the  exchange  of 
which  the  broker-dealer  is  a  member 
exceeding  $1000,  since  such  activities 
would  not  necessarily  be  covered  by 
exchange  regulations.  This  exemption  is 
the  same  as  that  currently  in  Rule  15b8- 
1." 

The  revised  rule  would  differ  from 
Rule  15b8-l,  the  current  SECO 
qualification  rule,  in  that  it  establishes 
speciahzed  categories  of  qualification 
for  persons  who  limit  their  securities 
activities  to  certain  securities  products. 
In  addition,  the  revised  rule  would  alter 
the  kinds  of  securities  activities  which 
require  an  associated  person  to  pass  a 
qualification  examination.  For  example, 
non-supervisory  persons  engaged  in 
research,  advertising  and  public 
relations  would  no  longer  be  required  to 
pass  an  examination.  Similarly, 
supervisory  and  non-supervisory 
associated  persons  engaged  in  hiring 
and  recruiting  would  not  be  required  to 
qualify.  The  revised  rule  would  maintain 
the  current  filing  requirement  for 
associated  persons,  but  would  add  a 
new  filing  requirement  upon  the 
termination  of  an  associated  person's 
employment.  In  addition,  the  revised 
rule,  unlike  Rule  15b8-l,  would  require  a 
SECO  broker-dealer  to  have  a  minimuin 
number  of  principals  and  would  codify 
certain  staff  interpretations. 

As  in  the  1977  Proposal,  the  revised 
rule  would  establish  general 
qualification  standards  for  principals 
and  representatives,  as  well  as 
specialized  qualifications  standards. 
The  revised  rule  would  permit  persons 
who  limit  their  securities  activities  to 
specialized  securities  (investment 
company  as  variable  contracts  products 
or  direct  participation  programs)  to 
qualify  in  a  specialized  category  by 


"For  a  general  outline  of  the  principal 
requirements  of  the  revised  rule,  the  1977  Proposal 
and  Rule  15b8-l,  see  chart  at  the  end  of  this  release. 

"In  response  to  the  Special  Study,  the  Act  wa* 
•mended  to  authorize  the  Commiaaioo  to  inpoaa 
qualification  examinations  on  SECO  btolLar^UaWn 
and  their  associated  persons.  Pub.  L  No.  tB-Vff 
(August  20, 1964).  Pursuant  to  this  authority  the 
Commission  adopted  Rule  lSb8-l.  which  require* 
every  associated  person  of  a  SECO  broker-dealer  to 
pass  a  general  securities  examination.  Securities 
Exchange  Act  Raleaae  Na  7897  (Sapl  7. 1966).  SO  PR 
11876  (Sept.  9, 1966). 
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passing  an  examination  specifically 
tailored  to  their  securities  activities. 
These  categories  of  qualiflcation  are: 
Limited  Principal  for  Investment 
Company  and  Variable  Contracts 
Products.  Limited  Principal  for  Direct 
Participation  Programs,  Investment 
Company  and  Variable  Contracts 
Representative  and  Direct  Participation 
Programs  Representative.  The  creation 
of  these  specialized  examinations  may 
ease  barriers  to  entry  into  the  securities 
industry  since  persons  engaged  in  these 
limited  activities  will  not  be  required  to 
demonstrate  a  more  generalized 
knowledge  of  the  securities  business. 
Such  examinations  may  provide  greater 
Investor  protection  by  helping  to  ensure 
better  qualified  principals  and 
representatives,  since  they  enable 
applicants  to  take  an  examination 
designed  to  test  in  greater  depth  the 
aspects  of  business  with  which  they 
should  be  most  familiar. 

The  revised  rule,  unlike  the  1977 
Proposal,  establishes  a  category  of 
principal  qualification.  General 
Securities  Sales  Supervisor,  for  persons 
whose  supervisory  responsibihties  are 
limited  to  certain  sales  or  research 
activities.  Persons  qualifying  as  General 
Securities  Sales  Supervisors  would 
generally  be  intermediate  level 
supervisors  or  branch  office  managers. 
In  two  other  categories,  the  revised  rule 
would  require  specialized 
qualification. "  Principals  who  supervise 
options  transactions  would  be  required 
to  qualify  as  Registered  Options 
Principals.  The  1977  Proposal  did  not 
contain  this  category.  In  accordance 
with  the  recommendations  of  the 
Options  Study  and  consistent  with 
NASD  and  exchange  requirements, 
these  persons  will  be  required  to 
demonstrate  a  detailed  knowledge  of 
options  by  passing  a  specialized  options 
examination.  The  revised  rule  would 
also  contain  a  requirement  for  most 
firms  to  have  a  separately  qualified 
Financial  and  Operations  Principal  to 
supervise  the  preparation  of  a  broker- 
dealer's  financial  statements  and  books 
and  records.  The  creation  of  this 
category  responds,  in  large  part,  to  the 


"The  Commitsion  requests  public  comment  on 
whether  a  person  who  effects  transactioas  in  direct 
participatioo  programs  should  be  required,  as 
opposed  to  permitted,  to  qualify  as  Limited  Principal 
for  Direct  Participation  Programs  or  as  Direct 
Participatioo  Prt^am  Representative.  The 
Commission  notes  that  the  general  securities 
examinations  for  principals  and  representatives  do 
not  contain  many  questions  on  this  area.  Because  of 
the  nature  and  complexity  of  direct  participation 
programs,  and  the  concomitant  potential  for  abusive 
sales  practices,  it  may  be  necessary  to  require 
persons  to  qualify  in  this  area  for  the  same  reasons 
as  principal*  are  required  to  qualify  in  the  options 


tecommendations  of  the  Congress  that 
broker-dealers  have  principals  who  are 
qualified  to  supervise  the  financial 
operations  of  the  firm  and  who  have 
passed  an  examination  containing 
questions  on  bookkeeping  and  the 
maintenance  of  records. 

The  provisions  of  the  revised  rule  are 
described  in  more  detail  below. 

A.  Qualification  Requirements  for 
Principals 

1.  Definition  of  Principal.  In  the  1977 
Proposal,  the  term  "principal"  was 
definexd  to  include  any  associated 
person  engaged,  directly  or  indirectly,  in 
the  management,  direction  or 
supervision  of  the  securities  business  of 
the  broker  or  dealer.  Some 
commentators  suggested  that  this 
definition  would  impose  unjustified 
burdens  on  firms  by  requiring  principal 
qualification  for  nominal  officers  and 
other  officers  emd  directors  not 
responsible  for,  or  actively  engaged  in, 
matters  related  to  securities  business  of 
such  firms.  '*  In  response  to  these 
comments,  the  rule  has  been  revised 
specifically  to  exempt  persons  who  are 
nominal  corporate  officers  or  who  are 
officers  or  partners  solely  to  provide 
capital  for  the  firm  and  also  to  exempt 
persons  not  actively  engaged  in  the 
investment  banking  or  securities 
business. 

In  addition,  the  Commission  received 
a  nimiber  of  comments  suggesting  that 
the  proposed  rule  would  require  the 
principal  qualification  of  persons 
engaged  only  in  some  "occasionaL 
minor  or  technical  supervisory  role."" 
Those  conunentators  maintained  that 
the  proposed  rule  represented  a 
substantial  departure  firom  historical 
industry  standards,  which  they  stated 
require  only  persons  responsible  for  the 
overall  supervisio&of  a  particular 
aspect  of  a  firm's  securities  business  to 
qualify  as  principals.  **  In  this 
connection,  commentators  stated  that 
the  Congress,  in  adopting  Section 
15(b)(7)  of  the  Act  did  not  intend  that 
the  categories  of  persons  to  which 
particular  qualification  standards 
appUed  be  broadened,  but  instead 
focused  on  the  inadequacy  of  existing 
examinations.** It  was  asserted  that  the 


"See  comment  letters  of  the  NASO  at  ft-S 
(August  la  1977):  and  the  American  Council  of  Lift 
Insurance  ("Adr)  at 2-« (August 9, 1977).  Cf. 
comment  letter  of  the  NYSE  at  7  (August  22. 1977), 

"See  comment  letter  of  the  ACU  at  S  (August  9. 
1977).  See  generally  comment  letters  of  the  NASD  at 
e  (August  la  1977):  and  the  NYSE  at  7, 10-11 
(August  22. 1977). 

"See  comment  letters  of  the  ACU  at  3  (August  9. 
1977)  and  the  NASD  at  6  (August  la  1977). 

"See  oonunenl  letter  of  the  ACLI  at  3-4  (August 
A  1977).  See  generally  oomment  letter  of  the  NASO 
at  S  (August  la  1977). 


proposed  nile  would  prove  "acutely 
burdensome"  to  the  individuals  and         i 
firms  affected.**  lead  to  internal  | 

compliance  problems,  and  cloud 
otherwise  clearly  defined  lines  of 
authorify." 

Since  die  1977  Proposal  may  have 
contained  certain  ambiguities  with 
regard  to  the  scope  of  the  principal 
examination  and  qualification 
requirements,  the  definition  of 
"principal"  in  the  revised  rule  has  been 
changed  to  include  only  associated 
persons  engaged  in  a  management  or 
supervisory  role  on  a  "regular  or 
continuous  basis."  While  certain 
intermediate  level  supervisors  who  are 
not  currendy  principal-qualified  would 
be  required  to  qualify  as  principals 
under  the  proposal,**  this  result  is 
consistent  ¥nth  Congressional  intent 
There  is  no  indication  in  the  legislative 
history  of  the  1975  Amendments  that  the 
Congress  intended  to  limit  the  classes  of 
persons  that  could  be  subject  to 
examination  standards,**  and  the 
specific  language  of  the  statute 
authorizes  the  Commission  to  establish 
qualification  standards  for  partners, 
officers,  and  supervisory  employees, 
including  branch  managers,  engaged  in 
the  management  of  the  broker-dealer, 
and  to  require  such  persons  to  pass 
examinations  that  include  questions  on 
the  management  of  the  firm.**  Since  the 
legislative  history  of  Section  15(b)(7) 
strongly  supports  the  upgrading  of 
industiy  qualification  standards, 
espeddly  for  principals  of  firms,**  the 
Commission  believes  that  qualification 
requirements  for  persons  who  exercise 
regular  or  continual  supervision  of  other 
associated  persons  are  appropriate  and 
necessary  to  ensure  that  such  persons 
are  able  to  demonstrate  knowledge  of 
the  securities  laws  and  of  supervisory 
procedures. 

2.  Intermediate  Level  Supervisors. 
Several  commentators  sought 
clarification  of  whether  the  term 
"principal"  would  include  branch  office 
managers,  because  of  their  concern  that 
principal  qualification  requirements 
might  be  inappropriately  imposed  on 
firms  with  a  large  number  of  branch 
offices  each  containing  only  a  few 


"See  comment  letter  of  the  ACU  at  5  (August  & 
1977). 

*'H 

"See  discussioa  infm.  on  qualification  as 
General  Securities  Sales  supervisor  for  persons 
acting  as  intermediate  level  supervisor*. 

"See  H.  Rep.  No.  123. 94th  Cong..  1st  Seat,  at  7B 
(1975):  H.  Rep.  Na  229.  »4tfa  Cong.  l*t  Sees,  at  105 
(197S). 

"Section  lS(bX7)(B)  of  the  Act 

"See.  e.g„  Demise  Study  at  tS. 


20786 


Federal  Register  /  Vol.  47.  No.  94  /  Friday.  May  14.  1982  /  Proposed  Rules 


employees.** In  addition,  the  NASD 
requested  clarification  concerning 
whether  an  individual  who  operates  out 
of  his  home  must  qualify  as  a  prindpaL*^ 

The  Commission  has  carefully 
considered  the  comments  and 
suggestions  with  respect  to  this 
provision,  and  has  sought  to  balance  the 
Congressional  directive  that  branch 
office  managers  be  included  within  the 
deHnition  of  supervisory  employees  with 
the  possible  hardships  that  such  an 
approach  might  impose  on  broker- 
dealers.  In  particular,  the  Commission 
has  carefully  reviewed  the  possible 
impact  of  the  proposed  rule  on  firms 
with  large  numbers  of  offices  staffed  by 
just  a  few  persons.  Hie  Commission 
believes  that,  while  supervisory  persons 
should  be  required  to  quahfy  as 
principals,  the  present  principal 
qualification  examinations  contain 
many  questions  that  may  be  irrelevant 
to  intermediate  level  supervisors' 
securities  activities. "Therefore,  the 
Commission  has  created  in  the  revised 
rule  a  category  of  specialized  principal 
qualification.  General  Securities  Sales 
Supervisor.  Any  principal  whose 
supervisory  responsibilities  are  limited 
to  sales  activities,  the  training  of  sales 
and  supervisory  personnel,  and  the 
maintenance  of  certain  records,  would 
be  permitted  to  qualify  as  a  General 
Securities  Sales  Supervisor.  Generally, 
persons  performing  such  functions 
would  be  branch  office  managers  or 
other  intermediate  level  supervisors. 

3.  Minimum  Principal  Requirements. 
The  revised  rule  would  require  each 
SECO  firm  to  have  at  least  one  person 
qualified  to  act  as  a  principal  in  each 
area  of  the  firm's  securities  activities, 
such  as  investment  company  and 
variable  contracts  products,  direct 
participation  programs,  and  options.  In 
addition,  at  least  two  persons  would  be 
required  fo  be  qualified  to  act  as 
principals  in  any  area  in  which  more 
than  ten  associated  persons  engage  in 
securities  transactions  for  the  firm.  If  a 
firm's  securities  activities  are  not  limited 
to  investment  company  and  variable 
contracts  products,  direct  participation 
programs,  or  options,  at  least  one  person 
would  be  required  to  qualify  as  a 
General  Securities  Principal.  If  the  firm 
has  more  than  ten  associated  persons 
who  engage  in  securities  activities  other 
than  in  the  limited  areas,  at  least  two 


"See  comment  letter*  of  the  NASD  at  7-S 
(August  la  1977).  Edward  D.  lonea  »  Co.  at  1-2  (July 
29. 1977}.  Aetord  Goldnlein  Shames  Hyde  Wirth 
Bezahler  «  Cahill  at  4  (October  M,  1977).  Section 
15(b)(7)(B)  of  the  Act  employs  the  term  "branch 
manager"  without  providing  a  definition. 

"  See  comment  letter  of  the  NASO  at  8  (August 
la  1977). 

"See  note  11.  supra. 


persons  would  be  required  to  be 
designated  and  qualified  as  General 
Securities  Principals.  This  provision  is 
similar  to  the  provisions  in  the  1977 
Proposal 

Only  one  commentator,  the  NYSE. 
objected  to  this  requirement,  on  the 
ground  that  it  would  interpose 
"organizational  specifics  upon  the  self- 
structuring  of  a  firm."  *•  The  revised  rule 
would  not  mandate  any  particular 
organizational  structure  for  the  firm,  and 
the  Commission  does  not  believe  that 
the  requirement  is  unnecessarily 
burdensome.  In  fact,  the  NASD  requires 
all  its  members,  except  for  sole 
proprietors,  to  have  two  principals.  Hie 
purpose  of  this  proposed  requirement  is 
to  ensure  that  firms  of  a  particular  size 
have  more  than  one  person  qualified  to 
function  in  a  principal  capacity, 
regardless  of  the  internal  structure  of 
such  firms,  in  order  to  ensure  continued 
supervision  of  other  associated  persons 
in  the  event  one  of  their  principals 
leaves  or  is  temporarily  absent. 

The  revised  rule  also  would  contain  a 
definition  of  "branch  office"  as  an  office 
in  which  certain  specified  securities 
activities  are  carried  out.  This  functional 
definition  includes  those  significant 
securities  activities  which  should  be 
under  the  supervision  of  a  principal 
heading  the  office.  The  revised  rule 
would  provide  that  each  branch  office 
shall  have  at  least  one  principal 
qualified  to  supervise  the  securities 
activities  of  the  branch.  In  some  cases,  a 
General  Securities  Sales  Supervisor 
could  supervise  the  activities  of  ■ 
branch  office.  In  addition,  if  die 
securities  activities  of  the  branch  office 
were  limited  to  the  specialized  types  of 
securities,  a  limited  principal  qualified 
in  one  of  those  areas  could  supervise  the 
activities  of  the  brandi  office. 

•*.  Limited  Principles  with  General 
Securities  Firms.  Under  the  1977 
Proposal,  only  principals  associated 
with  broker-dealers  ihat  limited  their 
securities  activities  to  either  investment 
company  and  variable  contracts 
products  or  direct  participation 
programs  were  permitted  to  be  qualified 
as  limited  principals.  The  1977 
Proposals,  however,  provided  a  different 
treatment  for  representatives. 
Representatives  qualified  in  the 
specialized  categories  would  have  been 
permitted  under  the  1977  Proposal  to 
become  associated  with  general 
securities  firms. 

The  NASD  objected  to  the  approach 
taken  in  the  1977  Proposal  pointing  out 
that  many  full  service  firms  have 
specialized  departments  in  which  a 


"See  oomment  lattar  of  Hm  NYflB  at  4-S  (Angnal 
22,1977). 


limited  principal  can  function  while  still 
under  the  supervision  of  the  firm's 
General  Securities  Principal.  After 
careful  review,  the  Commission  beheves 
that  it  may  be  appropriate  to  modify  the 
rule  in  the  manner  suggested  by  the 
NASD.  Consequently,  under  the  revised 
rule,  it  would  no  longer  be  necessary  for 
all  the  securities  activities  of  a  SECO 
broker-dealer  to  be  limited  to  certain 
areas  before  principals  are  eligible  for 
"limited"  qualification.  Under  the 
revised  rule,  persons  qualified  as  limited 
principals  associated  with  SECO 
general  securities  firms  woidd  be 
permitted  to  function  in  the  limited 
areas  for  which  they  were  designated 
and  quahfied. 

B.  Qualification  of  Representatives 

1.  Definition  of  Representative.  The 
term  "representative"  would  be  defined 
in  the  revised  rule  as  any  associated 
person,  other  than  a  principal,  who  is 
engaged  in  sales,  trading,  underwriting 
or  private  placements,  or  who  is 
engaged  in  training  persons  associated 
with  a  member  for  any  such  activities. 
This  definition  would  mark  a  change 
fi-om  the  1977  Proposal,  in  which  the 
term  representative  was  not  defined, 
and  conforms  with  a  recommendation 
by  the  NASD  that  the  term  be  defined. 
The  proposed  definition  in  the  revised 
rule  would  not  include  persons  engaged 
in  hiring  or  recruiting  or  non-supervisory 
persons  engaged  in  advertising,  pubUc 
relations  or  research. 

One  category  of  representative 
qualification  contained  in  the  1977 
Proposal,  the  Securities  Trader 
Representative,  has  been  deleted.  This 
category  would  have  permitted  a  person 
whose  activities  are  limited  solely  to 
exercising  discretionary  authority  in 
trading  securities  or  to  effecting  market 
making  securities  transactions 
otherwise  than  on  a  national  securities 
exchange  to  qualify  by  passing  a 
specialized  qualification  examination. 
At  present  such  a  category  does  not 
appear  to  be  necessary,  and  none  of  the 
SROs  have  developed  a  specialized 
examination  for  this  category.  If, 
however,  there  are  a  substantial  number 
of  persons  in  the  SECO  Program  who 
would  benefit  from  such  a  limited 
category,  the  Commission  may 
reconsider  this  deletion. 

2.  General  Securities  Transactions  by 
Limited  Representatives.  The  revised 
rule  would  retain  the  provisions  in  the 
1977  Proposal  permitting  limited 
representatives  to  effect  securities 
transactions  only  in  the  limited  area  in 
which  they  are  qualified.  Two 
commentators  suggested  that  certain 
representatives  be  allowed  to  effect 
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"occasioBal,  unsolicited"  general 
securities  transactions.** These 
commentators  argued  that  limited 
representatives  need  such  flexibility  in 
order  to  accommodate  customers, 
particularly  in  rural  areas,  who  may 
need  the  proceeds  from  sales  of  other 
types  of  securities  in  order  to  purchase 
investment  company  and  variable 
contracts  products.  The  NASD  argued 
that  the  potential  for  abuse  of  the 
limited  exception  would  exist  whether 
or  not  limited  representatives  were 
expressly  permitted  to  engage  in 
occasional  or  unsolidted  general 
securities  transactions. 

The  revised  rule  has  not  been 
modified  in  this  manner  for  several 
reasons.  It  is  imperative,  if 
representatives  are  to  be  allowed  to 
qualify  by  passing  examinations 
restricted  to  specified  limited  areas,  that 
those  representatives  understand  that 
they  are  only  qualified  to  do  business  in. 
and  make  investment  recommendations 
concerning,  securities  in  those  limited 
areas.  If  these  representatives  were 
permitted  to  accept  purchase  or  sale 
orders  for  securities  other  than  mutual 
fund  shares  or  variable  contracts  they 
might  be  inclined  to  offer,  and  their 
clients  might  expect  advice  with  respect 
to  other  types  of  securities,  even  though 
those  representatives  would  not  be 
qualified  to  give  such  advice.  An 
"occasional  and  unsolicited"  transaction 
or  similar  standard  woiild  also  appear  to 
be  difficult  to  monitor  and  interpret 

C.  Qualification  of  Associated  Persons 
Engaged  ia  Specialized  Areas 

1.  Qualification  of  Options  Personnel 
The  revised  rule  would  establish  a 
category  of  qualification  for  options 
principals  that  was  not  included  in  the 
original  proposal.  Unlike  other 
specialized  categories,  where 
qualification  is  permissive,  qualification 
as  an  options  principal  would  be 
mandatory  for  persons  supervising 
transactions  in  options.  A  person  acting 
in  a  supervisory  capacity  in  a  branch 
office  or  in  an  intermediate  level 
supervisoiy  position  could  qualify  as  a 
General  Securities  Sales  Supervisor  and, 
as  such,  would  be  qualified  to  supervise 
options  activities,  provided  such  person 
passed  an  examination  containing  a 


separately  graded  portion  concerning 
options.*' 

The  creation  of  this  category  responds 
in  part  to  the  recommendations  of  the 
Options  Study  that  only  principals  who 
pass  an  options  qualifying  examination 
that  tests  a  thorough  knowledge  of 
options  and  appUcable  options  rules  be 
permitted  to  supervise  options 
transactions.**  The  proposed  options 
principal  requirements  approximate 
those  already  in  effect  at  the  NASD,  die 
NYSE  and  the  options  exchanges,  with 
one  major  difference.  The  Commission 
understands  that  the  options  exclumges 
have  interpreted  their  options  principal 
examination  rules  so  as  not  to  require 
options  principals  to  be  qualified  as 
general  securities  representatives  unless 
they  perform  sales  functions  in  addition 
to  supervisory  activities.  Hie  revised 
rule  would  require  that  options 
principals  successfully  complete  the 
examination  requirements  for  general 
securities  representatives  and.  if  their 
supervisory  responsibilities  were  not 
limited  to  options  activites,  for  general 
securities  principals  as  well. 

2.  Municipal  Securities  Professionals. 
The  revised  rule  requires  SECO  broker- 
dealers  whose  business  is  limited  solely 
to  municipal  securities  or  SECO  broker- 
dealers  who  act  as  municipal  securities 
broker-dealers  to  file  and  keep  current 
form  U-4s  on  all  persons  engaged  in 
municipal  securities  transactions.  Such 
associated  persons  are  not  however, 
otherwise  subject  to  the  examination 
and  reporting  requirements  of  the  rule. 
These  provisions  are  the  same  as  those 
currently  applicable  in  Rule  15b8-l  to 
broker-dealers  engaged  in  mtmicipal 
securities  activities. 

A  comprehensive  program  for 
examination  of  Municipal  Securities 
Principals  and  Municipal  Securities 
Representatives  is  already  in  place 
under  the  rules  of  the  Municipal 
Securities  Rulemaking  Board 
("MSRB").»»The  MSRB's  rules  require 
Municipal  Securities  Representatives, 
Municipal  Securities  Principals,  and 
Financial  and  Operations  Principals  to 
pass  specialized  examinations,  but 
provide  exemptions  for  representatives 
or  Financial  and  Operations  Principals 
who  have  qualified  in  a  general 
securities  capacify  with  the 
Commission,  the  NASD  or  a  national 
se<hirities  exchange.  Accordingly,  it  does 
not  appear  necessary  or  approfxiate  at 


"See  comment  letter  of  the  NASD  at  S  (Augnst 
la  1977):  and  American  Caneral  Capital  nanning. 
Inc.  (August  la  1077).  The  NASO  alM  urged  that 
Securities  Trader  Representatives,  who  wuuld  have 
been  permitted  by  the  1977  Proposal  only  to 
exerdie  invMtraeiit  dlacretlon  in  securitie* 
transactions  or  to  act  in  a  market  making  capacity, 
be  allowed  to  effect  oocatlonaL  nnaolicited 
securities  truuactloas  with  the  public. 


TiM  omcTw  SocniiuM  Suss  SupQ^riMv 
examination  given  by  the  NASO  Is  graded  ao  that 
an  applicant  must  obtain  a  pasaing  scoce  both  oo 
the  options  and  the  non-optlons  portions  of  tiie 
examination. 

"Options  Study,  m^pro,  at  as-Sin. 

"Sw  M8RB  niie  G-S,  KBRB  Manul  (OCH)  13S11 
(MM). 


this  time  to  subject  persons  whose 
securities  activities  are  limited  solely  to 
municipal  securities  transactions  who 
are  associated  with  SECO  firms  to  the 
proposed  qtialification  examinatim 
requirements. 

The  revised  rule  would  not  however, 
exempt  SECO  broker-dealers  from  the 
Form  U-4  filing  requirement  for 
associated  persons  engaged  solely  in 
municipal  securities  activities.  MSRB 
rule  G-7[b)  requires  municipal  securities 
brokers  and  mtmicipal  securities  dealers 
to  obtain  several  items  of  information 
from  their  associated  persons.  It 
provides  that  a  completed  Form  U-4 
satisfies  diat  requirement  but  provides 
that  that  information  need  only  be  filed 
with  the  Commission  (in  the  case  of 
SECO  broker-dealers)  if  die  Commission 
by  rule  imposes  such  a  filing 
requirement  Rule  15b8-l(d)  currently 
requires  SECO  broker-dealers  to  file  and 
keep  current  Form  U-4s  on  municipal 
securities  professionals  associated  with 
them.  The  revised  rule  is  designed  to 
maintain  that  retjuirement 

3.  (Nullification  Requirements  for 
Research  Personnel.  The  1977  Proposal 
would  have  imposed  qualification 
requirements  on  supervisory  research 
personnel,  but  not  on  non-supervisory 
research  personnel  In  addition,  the  June 
1977  Release  sohdted  comments  on  the 
form  a  qualification  examination  for 
research  personnel  should  take. 

Currently,  all  research  personnd 
associated  with  SECO  broker-dealers 
are  subject  to  the  qualification 
examination  requirements  of  Rule  ISbft- 
1.  The  research  personnel  of  municipal 
securities  brokers  and  municipal 
securities  dealers  are  also  subject  to  the 
MSRB's  examination  requirements.** 
The  CcHnmission  imderstands,  however, 
that  neither  the  NASD  nor  die 
exchanges  interpret  their  rules  to  require 
the  qualification  of  non-supervisory 
research  personnel  of  their  member 
firms." 

In  commenting  on  the  1977  Proposal, 
the  NASD  indicated  that  a  broker- 
dealer's  research  and  investment 
advisory  fimctions  shotild  be  imder  the 
overall  supervision  of  a  qualified 
principal,  but  it  expressed  serious 
reservations  regarding  the  imposition  of 
specialized  examination  requirements 
on  other  research  personnel**  Other 
commentators,  most  of  whom  opposed 
the  imposition  of  specialized 
examination  requirements  for  researdi 


-See  MSRB  nde  G-S(a)(iii). 

"See  e^  comment  letters  of  the  NASD  at  IS 
(August  la  1977).  and  the  NYSE  at  10  (Ai«DSt  a, 
1977). 

"See  ooaanant  lettar  of  tba  MASD  at  U  (AifMt 
10.1977). 
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personnel,  generally  did  not  distinguish 
between  supervisory  and  non- 
supervisory  personnel." 

Several  commentators  contended  that 
the  Commission  had  demonstrated  no 
need  for  the  imposition  of  ■  specialized 
examination  requirement,  given  the 
research  industry's  competitiveness.** 
its  overall  level  of  education  and 
experience,**  the  voluntary  examination 
program  of  the  ICFA,**  and  the  lack  of 
an  express  statutory  mandate/'  Some 
commentators  also  suggested  that 
imposing  specialized  examination 
requirements  for  research  personnel 
would  result  in  unequal  regulation,  since 
most  persons  engaged  in  securities 
research  and  advisory  activities  are  not 
associated  with  broker-dealers.*' In 
addition,  it  was  asserted  that  such 
Commission  requirements  would 
undermine  the  voluntary  examination 
program  of  the  ICFA.** 

While  the  Commission  does  not 
necessarily  find  the  reasons  advanced 
by  commentators  to  be  persuasive,  it 
has  determined  not  to  propose  at  this 
time  the  imposition  of  specialized 
examination  requirements  for  SECO 
broker-Dealer  research  personnel.  At 
the  same  time,  the  Commission  does  not 
beUeve  that  it  would  be  appropriate  to 
exempt  all  SECO  broker-dealer  research 
personnel  from  the  rule  as  noted  in  the 


'^llie  Institute  of  Chartered  Financial  Analysis 
("ICFA")  distinguished  between  supervisory  and 
non-supervisory  research  personnel,  and  suggested 
that  if  the  Commission  chose  to  mandate 
specialized  examinations,  distinct  examination 
standards  which  would  be  equivalent  to  alternate 
counterparts  in  ICFA's  current  voluntary 
examination  program  should  be  imposed  on 
supervisory  and  non-supervisory  research 
personnel.  See  comment  letter  of  the  ICFA  at  6-7 
(August  S,  1977).  Two  other  commentators 
supported  some  form  of  Commission  mandated 
minimum  qualification  examination  requirements 
for  broker-dealers'  research  personnel.  Sea 
comment  letters  of  Mr.  Charles  Cullen  (August  4. 
1077);  and  Mr.  David  Bell  of  Herzfeld  ft  Stem 
(August  10. 1977). 

"See  comment  letters  of  the  NASD  at  14  (August 
la  1977):  the  Fmancial  Analysts  Federation  {"fAF^ 
(August  9. 1977):  and  the  New  York  Society  of 
Security  Analysu  ("NYSSA")  at  1  (October  13, 
1977). 

"Id.lna  survey  of  research  personnel  conducted 
in  1978  on  behalf  of  the  FAF,  96%  of  those 
responding  held  college  degrees,  69%  advanced 
degrees.  Almost  90%  of  those  surveyed  had  at  least 
5  years  experience.  See  comment  letter  of  the  FAF, 
Attachment  at  7  (September  29, 1978). 

"See  comment  letters  of  the  ICFA  (August  8, 
1977);  the  NASD  at  14  (August  10, 1977);  and  the 
NYSSA  at  2  (August  19, 1977). 

"  See  comment  letters  of  the  FAF  (August  9, 
1977);  and  ACLI  at  10  (August  9. 1977). 

"The  NASD  estimated  that  only  about  30%  of  the 
persons  engaged  in  securities  research  activities  are 
associated  with  broker-dealers,  a  figure  supported 
by  an  ICFA  survey  of  its  membership.  See  comment 
letters  of  the  NASD  at  13  (August  10, 1977);  and  the 
ICFA  at  5  (August  5, 1977). 

"See  comment  letters  of  the  NYSSA  at  2  (August 
19,  Vny,  and  the  FAF  (August  ft  1977). 


June  1977  Release,  research  personnel 
may  have  "a  substantial  influence  on 
investors  cmd  the  securities  maricets, 
even  though  they  have  no  direct  contact 
with  the  public  customers."  ** 
Accordingly,  the  Commission  has 
determined  to  retain  the  requirement  in 
the  1977  Proposal  that  persons  who 
supervise  the  research  and  investment 
advisory  activities  of  a  firm  must  qualify 
as  principals,  but  has  determined  not  to 
continue  to  impose  an  examination  on 
non-supervisory  persons.  Supervisory 
persons  in  the  research  and  investment 
advisory  area  could  qualify  as  a  General 
Securities  Sales  Supervisor  or  in  the 
General  Securities  Principal  categories. 
Principals  who  supervise  research 
activities  in  one  of  the  specialized  areas 
could  also  qualify  in  that  area,  and  in 
the  options  area  would  be  required  to  so 
qualify.  This  requirement  will  not  result 
in  the  imposition  of  new  obligations  on 
SECO  broker-dealer  research  personnel, 
who  are  already  required  to  pass  a 
qualification  examination  by  Rule  15b- 
8.**  The  revised  rule  would  delete  the 
examination  requirement  for  non- 
supervisory  SECO  research  associated 
persons,  and  would  make  the  proposed 
rule  parallel  to  the  requirements  of  all  of 
the  SROs,  except  the  MSRB,  which 
requires  the  qualification  of  aU 
associated  persons  engaged  in  research 
activities. 

4.  Persons  Engaged  in  Hiring, 
Recruiting  and  Training.  Under  the  1977 
Proposal,  associated  persons,  whether 
supervisory  or  non-supervisory,  engaged 
in  hiring,  recruiting,  and  training 
activities  on  behalf  of  a  broker-dealer 
would  have  been  subject  to  qualification 
requirements.  That  approach  was 
consistent  with  Rule  15bS-l  under  the 
Act  which  requires  qualification  of 
associated  persons  of  SECO  broker- 
dealers  engaged  in  hiring,  recruiting,  and 
training  activities.  The  rules  of  the 
NASD  apparendy  require  supervisory 
and  non-supervisory  persons  engaged  in 
securities  related  training  activities  to 
become  qualified,  although  its 
registration  requirements  do  not  cover 
persons  engaged  in  hiring  or 
recruitment.** The  rules  of  the 
exchanges  do  not  require  the 


**  lune  1977  Release,  42  FR  at  34331. 

*  According  to  one  commentator,  most  research 
personnel  in  the  securities  industry  have  passed  one 
or  more  qualification  examinations.  Approximately 
82%  of  the  research  personnel  responding  to  the 
September  1978  FAF  survey  stated  they  had  passed 
either  principal  or  representative  qualificatioB 
examinations.  See  comment  letter  of  the  FAF 
(September  29, 1978). 

**  See  Parts  I  and  D  of  Article  1  Schedule  C  of  the 
NASD  By-Laws.  NASD  Manual  (CCH)  1 1102A 
(1981). 


qualification  of  personnel  performing 
any  of  these  functions. 

In  response  to  a  specific  request  for 
comments  on  the  imposition  of 
qualification  requirements  on  persons 
engaged  exclusively  in  hiring,  recruiting 
or  training  of  securities  salespeople, 
only  one  commentator  supported  the 
imposition  of  any  qualification 
examination  requirements.  The  NASD 
suggested  that  persons  engaged  in 
training  that  is  related  to  sales  fimctions 
be  imder  the  supervision  of  a  qualified 
principal,  although,  as  noted  above,  its 
rules  currentiy  appear  to  contemplate 
the  qualification  of  both  supervisory  and 
non-supervisory  training  personnel.*^ 
The  NYSE  opposed  any  examination 
requirements  in  this  area,  especially  at 
the  non-supervisory  level.  It  asserted 
that  the  examination  for  representativeSt 
the  "Series  7  examination",  was 
particularly  inappropriate,  and  pertiaps 
illegal,  for  the  testing  of  hiring,  recruiting 
and  training  personnel,  since  the 
examination  is  a  "precise  instrument" 
aimed  solely  at  determining  if  a 
candidate  possesses  the  minimum 
amount  of  knowledge  needed  to  be  a 
registered  representative.** 

The  Commission  agrees  with  the 
commentators  who  assert  that 
qualification  of  persons  engaged  in 
hiring  or  recruiting  of  sales  personnel  or 
persons  who  supervise  such  hiring  and 
recruiting  is  unnecessary.  Accordingly, 
the  proposal  has  been  revised  so  that 
such  persons  would  not  be  covered  by 
thenile. 

The  Commission  continues  to  believe, 
however,  that  persons  engaged  in 
training  of  principals  or  representatives, 
and  the  persons  who  supervise  such 
training,  should  be  qualified  by  passing 
a  general  securities  examination.  The 
revised  rule  would  require  associated 
persons  engaged  in  training 
representatives  to  be  qualified  as 
representatives,  and  associated  persons 
who  are  engaged  in  training  principals 
or  who  supervise  training  activities  to 
be  quaUfied  as  principals.  Since  training 
programs  may  involve  emphasis  on 
selling  techniques  regulated  by 
Commission  riiles,  the  Commission 
believes  that  trainers  and  supervisors  of 
trainers  should  be  able  to  demonstrate  a 
comprehensive  knowledge  of  the 
securities  laws  and  Commission  rules, 
in  addition,  since  training  programs 
usually  emphasize  the  characteristics  of 
different  kinds  of  securities,  the 
Commission  believes  that  it  is  essential 


"See  comment  letter  of  the  NASD  at  S-7  (August 
la  1977), 

-  See  comment  letter  of  the  NYSE  at  9  (August  22, 
«77). 
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that  persons  involved  in  training  be  able 
to  demonstrate  a  comprehensive 
knowledge  of  securities  products. "For 
this  reason,  the  Commission  disagrees 
with  the  assertion  that  the  skills 
required  of  a  trainer  are  totally 
dissimilar  to  those  required  of  a 
securities  salesman.  However,  since  the 
revised  rule  would  apply  only  to 
associated  persons  engaged  in  training 
activities,  persons  who  are  not 
employees  of  the  firm,  but  merely  guest 
lecturers,  or  persons  whose  functions 
are  solely  clerical  or  ministerial  "  would 
not  be  covered  by  the  revised  rule. 

5.  Advertising  and  Public  Relations 
Personnel.  The  revised  rule,  with 
technical  modifications,  would  retain 
the  requirement  that  associated  persons 
engaged  in  the  supervision  of  a  firm's 
advertising  and  public  relations 
activities  be  qualified  as  principals. 
Non-supervisory  personnel  engaged  in 
advertising  and  public  relations 
activities  would  not  be  required  to  be 
qualified  under  the  rule.  This  approach 
does  not  depart  substantially  from 
current  requirements  of  the  self- 
regulatory  organizations,  although  it 
liberalizes  the  current  qualifications  for 
SECO  broker-dealers.  Rule  15b8-l  under 
the  Act  currently  requires  the 
quaUfication  of  all  securities-related 
advertising  and  public  relations 
personnel  of  SECO  broker-dealers.  The 
NASD  requires  these  activities  to  be 
under  the  overall  supervision  of  a  firm 
principal.*' 

Commentators  generally  did  not 
object  to  the  imposition  of  qualification 
examination  requirements  on 
supervisory  personnel  in  this  area, 
although  several  commentators  urged 
that  these  requirements  not  be  extended 
to  non-supervisory  personnel 
particulariy  in  light  of  the  absence  of 
any  similar  requirements  for  advertising 
and  public  relations  personnel  not 
associated  with  broker-dealers.**  The 
Commission  has.  for  the  time  being, 
determined  that  the  supervision  by 
qualified  principals  of  all  advertising 
and  related  activities  by  SECO  broker- 
dealers  should  provide  suflicient  public 
protectioa 

D.  Grace  Periods  and  Exemptions 

The  revised  proposal  would  include 
grace  period  and  exemptive  provisions 


•If  a  person's  training  acti\itie«  are  limited  to 
one  of  the  specialized  areas,  such  pef90fi  oould 
qualify  as  a  Uoiited  principal  or  representative. 

*°  Persons  whose  functioos  are  solely  clerical  or 
ministerial  are  excluded  from  the  definition  of 
"associated  person"  and,  consequently,  would  not 
be  required  to  qualify  under  the  revised  rule. 

*■  Sae  comnani  lettar  of  tlie  NASO  at  13  (A««ust 
la  1977). 

-See  cooiABnt  Uttara  of  the  NASD  at  14  (A^uat 
ia  1977):  the  NYSE  at  10  (Ai«iiat  22. 1977). 


similar  to  the  1977  Proposal.  Among 
these  would  be  90-day  grace  periods  for 
SECO  firms  to  replace  terminated 
principals  and  for  persons  seeking  to 
qualify  as  a  principal  in  a  new  category, 
in  order  to  allow  a  person  promoted  to  a 
principal  position  adequate  time  to  take 
a  principal  examination. 

As  in  the  1977  Proposal,  the  revised 
rule  would  exempt  SECO  broker-dealers 
who  are  exchange  members  if  they  carry 
no  customer  accounts  and  do  not  have 
an  annual  gross  income  exceeding 
$1,000  derived  from  securities 
transactions  effected  otherwise  than  on 
a  national  securities  exchange  of  which 
such  broker-dealer  is  a  member,  not 
including  securities  transactions 
effected  with  of  through  another  broker 
or  dealer.  Simiariy.  an  associated  person 
whose  securities  activities  are  conifined 
to  areas  without  the  jurisdiction  of  the 
United  States  and  who  does  not  deal 
with  or  act  for  any  United  States 
resident  or  national  would  be  exempt 
from  the  requirements  of  the  revised 
rule,  except  for  the  requirement  to  file 
Form  SECO-2F  and  Form  U-4.  The 
revised  rule  also  would  exempt  any 
associated  person  not  engaged  in  the 
investment  banking  or  securities 
business  or  whose  functions  are  related 
solely  and  exclusively  to  the  SECO 
broker's  or  dealer's  need  for  nominal 
corporate  officers  or  for  capital 
participation.  Thus,  limited  partners 
whose  sole  function  is  to  provide  capital 
or  directors  who  serve  in  that  role  solely 
for  state  law  requirements  would  not  be 
required  to  be  qualified  imder  the 
revised  rule. 

E.  "Grandfather"  Provisions 

Paragraph  (g)  of  the  revised  rule 
would  permit  with  one  exception, 
persons  who  are  already  ftmctioning  in 
a  principal  or  representative  category  to 
continue  to  function  in  the  categories  of 
Investment  Company  and  Variable 
Contracts  Products  or  Direct 
Participation  Programs  without  further 
examination.**  Supervisory  persons 
associated  with  SECO  firms  would  be 
qualified  in  the  these  limited  categories 
of  principal  qualification;  non- 
supervisory  associated  persons  would 
be  qualified  in  the  categories  of 
representative  qualification.  The  one 
exception  involves  persons  associated 
with  SECO  firms  transacting  a  general 
securities  business.  Since  these  persons 
are  experienced  in  most  kinds  of 
securities  products,  the  Commission 
believes  that  they  should  be 
grandfathered  in  the  general  securities 


categories,  and  as  Registered  Options 
Principals,  if  they  have  acted  as 
principals  for  options  transactions.  The 
"grandfather"  provisions  would  apply  to 
all  persons  who  were  functioning  as  of 
the  effective  date  of  the  rule,  with  the 
exception  of  persons  qualified  as.  or 
who  performed  the  fimction  of.  a 
Financial  and  Operations  Principal. 
These  persons  would  be  grandfathered 
as  Financial  and  Operations  Principals 
only  if  they  were  qualified  as,  or 
performed  the  functions  of.  a  Financial 
and  Operations  Principal  on  the  date  the 
revised  rule  is  proposed." 

F.  Experience  and  Training 
Requirements 

The  revised  rule  would  not  establish 
any  experience  or  training  requirements. 
In  the  June  1977  Release,  the 
Commission  requested  public  comment 
on  what  further  objective  standards 
would  be  appropriate  in  connection  with 
the  imposition  of  experience  or  training 
requirements  as  qualification 
standards." 

All  three  commentators  who 
responded  to  this  question  either 
objected  to  the  imposition  of  any 
training  or  experience  requirements  or 
opposed  the  establishment  of  objective 
standards  to  evaluate  training  or 
experience.  The  NASD  noted  that,  while 
it  had  previously  included  an  txpenence 
requirement  in  its  1975  filing  of  proposed 
amendments  to  Schedule  C  of  its  By- 
Laws  containing  the  NASD's 
qualification  criteria, "these 
requirements  were  reconsidered  and 
subsequentiy  deleted  from  the  proposal 
by  the  Board  of  Governors  at  its  May 
1979  meeting.  The  NASD  stated  that  the 
Board  had  determined  that  the  quality  of 
experience  acquired  by  candidates 
could  not  be  measured  adequately  by 
fixed  time  periods,  particularly  in  an 
industry  as  diverse  as  the  securities 
business.  The  NASD  tdso  expressed  the 
same  view  towards  the  estabhshment  of 
training  standards,  whether  framed  in 


"The  vast  majority  of  persons  associated  with 
SECO  &rms  reatrict  their  aacuritiss  activities  to  one 
of  Iheae  kinds  of  securities  product*. 


**This  grandfather  dause  would  apply  as  of  Iha 
date  the  rule  is  proposed,  rather  than  the  date  it 
becomes  effective,  in  order  to  prevent  a  ffam  from 
changing  the  duties  of  an  aasociated  person  before  ~ 
the  effective  date  of  the  rule  so  as  to  qualify  him  or 
her  as  a  Finaiicial  and  Operations  Principal  without 
passing  an  examination 

"The  American  Stock  Exchange,  Inc.  Iha 
Chicago  Board  Options  Exchange.  Inc  as  well  as 
the  NYSE  currently  impose  some  form  of  undefined 
training  or  experience  requiremaots.  See  Amex  Rule 
341,  OBOE  Rule  93.  and  NYSE  Rule  342.  In  addilloB. 
the  Commission  approved  the  MSRVs  Rule  G-a(hl 
which  specified  a  SO-day  "apprenticeship"  period 
requirement  for  candidates  seeking  to  becosne 
associated  with  iMiiiicipal  sacaritlaa  broker*  or 
dealers, 

"Notice  of  the  filing  given  in  Securities  Bxchai^ 
Act  Release  Na  11868  (December  1. 1975).  40  PR 
57533  (December  la  1975).  FUe  No.  SR-NASD-79-S. 
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tenna  of  fixed  time  periods  or  specified 
training  materials.  In  the  NASO's  view, 
establishing  a  fixed  training  period  as  a 
qualification  requirement  would  not 
allow  the  Commission  to  take  into 
consideration  differences  in  candidates' 
learning  abilities  or  educational 
backgrounds.  In  addition,  the  NASD 
asserted  that  imposition  of  such 
requirements  could  have  severe  economic 
consequences  for  small  broker-dealers, 
which  do  not  have  the  financial 
resources  necessary  to  maintain  formal 
training  programs  internally. 

Finally.  The  NASD  stated  that 
involvement  of  the  NASD  or  the 
Commission  in  accrediting  training 
programs  and/or  training  materials 
might  prove  too  costly  in  light  of  the 
benefits  to  be  derived.  The  NASD 
suggested  that  a  more  workable 
approach  would  be  to  ensure  the 
continued  validity  of  the  examination 
programs  themselves.  In  the  NASD 's 
view,  this  alone  woidd  provide  the  most 
economical  and  objective  measure  of 
the  quality  of  training  received  by 
candidates. 

The  NYSE  stated  that  it  continues  to 
believe  that  qualification  standards 
should  encompass  requirements 
consisting  of  a  training  period  ending  in 
satisfactory  completion  of  an 
examination.  However,  the  NYSE 
objected  to  the  Commission's  making 
judgments  on  the  merits  of  particular 
training  programs.  The  NYSE 
specifically  opposed  the  establishment 
of  objective  standard  to  evaluate  the 
effectiveness  of  firm  training  programs 
for  the  following  reasons:  (1)  The 
employing  firm  itself  is  the  best  judge  of 
what  training  a  candidate  should 
receive,  whether  it  be  an  in-house 
program,  an  outside  program,  on-the-job 
training,  or  a  combination  thereof;  (2) 
the  only  objective  measure  of 
effectiveness  of  a  training  program  is  the 
number  of  candidates  who  pass  the 
examination,  and  any  other  method 
would  be  sujective  and  would  increase 
regulatory  costs;  and  (3)  unlike  in-house 
broker-dealer  training  programs,  private 
training  schools  would  not  be  subject  to 
regulation  by  any  self-regidatory 
organization. 

Mr.  Buehler,  who  at  the  time  of  his 
comment  letter  was  serving  on  certain 
NYSE  examination  committees,  and  had 
served  on  the  NASD  "s  Qualification 
Committee,  maintained  that  the  time 
fi-ames  for  training  periods  (e.g.,  90  days 
for  sales  representatives  under  the 
MSRB  rules  and  4  months  under  the 
NYSE  rules]  are  arbitrary  and  serve  no 


meaningful  purpose.*^  He  stated  that  a 
well-constructed,  vigorously-graded 
examination  that  competently  measures 
a  predetermined  knowledge  level,  such 
as  the  "Series  7  examination",  is  a 
preferable  qualification  standard.  He 
noted  that  such  examinations  are 
sufficiently  comprehensive  and  difficult 
to  pass  as  to  require  at  least  several 
mondis  of  study  time  on  the  part  of 
candidates.  Mr.  Buehler  also  noted  that 
certain  studies  conducted  by  industry 
groups  in  consultation  with  the 
Educational  Testing  Service  seemed  to 
indicate  that  the  Series  7  examination 
has  accomplished  the  purposes  it  was 
designed  to  serve. 

The  Commission  has  considered  these 
comments  and  believes  that  it  is  not 
appropriate  at  the  present  time  to 
impose  objective  training  or  experience 
requirements  as  part  of  a  qualification 
rule.  Nevertheless,  the  Commission 
strongly  supports  training  programs, 
whether  required  by  the  rules  of  a  self- 
regulatory  organization  or  administered 
by  broker-dealer  firms  for  their  own 
personnel.  Given  the  strong 
Congressional  support  for  training  and 
experience  requirements  as  part  of  the 
qualification  of  broker-dealer  personnel, 
the  Commission  urges  broker-dealers  to 
continue  to  provide  adequate  training 
programs  for  their  associated  persons.** 

G.  Commission  Selection  of 
Qualification  Examinations 

The  1977  Proposal  would  have 
delegated  to  the  NASD,  subject  to 
Commission  oversight  and  review,  the 
responsibility  for  developing  and 
administering  all  examinations  under 
the  Rule.  The  Commission  proposed  this 
delegation  since  the  examinations  were 
expected  to  be  relatively  specialized 
and  the  NASD  was  then  in  the  process 
of  developing  new  examinations  for 
some  of  the  categories  of  principals  and 
representatives  included  in  that 
proposal.  Many  of  the  commentators 
reviewing  the  proposal  criticized  this 
approach.  Several  commentators 
suggested  that  such  delegation  might 
conflict  with  the  intent  ofCongress, 
citing  the  language  of  section  15(b)(7] 
and  the  legislative  history  of  the  1975 
Amendments.** 

The  revised  rule  does  not  specify  the 
procedures  to  be  used  by  the 
Commission  in  selecting  qualification 
examinations  for  each  of  the  categories. 
As  envisioned  in  Section  15(b)(7]  of  the 


"Mr.  Buehler,  of  Blyth,  Eastman,  Dillon  and  Co.. 
submitted  hii  comments  in  an  individual  capacity, 
and  not  on  behalf  of  his  firm  (August  10. 1977]. 

"Demise  Study,  supra,  at  20;  Securities  Industry 
Study.  »upra.  at  22-23. 

"See  Amex  comment  letter  at  2  January  18, 
1S7B);  NYSE  comment  letter  at  2-4  (August  22, 1977). 


Act  the  Commission  plans  to  work  %vith 
the  SROs  in  devising  and  selecting  the 
examinations,  which  it  anticipates  will 
be  administered  by  SROs. 

Examinations  for  each  category  of 
qualification  would  be  selected  by  the 
Commission  and  identified  in  an 
appendix  to  the  rule.** The  Commission 
contemplates  that,  in  designating  an 
examination  for  a  category  of 
qualification,  it  would  use  the  summary 
rulemaking  procedures  specified  in  the 
Administrative  Procedure  Act  (5  U.S.C 
553]  and  would  not  solicit  public 
comments  on  the  selection. 

H.  Filing  of  Forms  U-4  and  US 

The  revised  rule  would  contain 
requirements  for  the  filing  of  Forms  IMs 
and  U-5s  with  the  Commission  for 
SECO  broker-dealers.  These  provisions 
are  substantially  imchanged  from  the 
1977  Proposal.  A  broker-dealer  woidd  be 
required  to  file  a  Form  U-4  for  each 
associated  person  engaged  in  securities 
activities  and  to  designate  on  the  form 
the  categories  for  which  the  associated 
person  is  qualified.  If  that  associated 
person's  association  with  the  broker  or 
dealer  is  terminated,  the  broker-dealer 
must  file  a  Form  U-5  no  later  than  30 
days  after  the  termination. 

The  Form  U-5,  the  "Uniform 
Termination  Notice  for  Securities 
Industry  Registration,"  was  developed 
by  the  NASD  and  the  NYSE,  hi 
cooperation  with  the  North  American 
State  Securities  Administrators' 
Association,  and  is  currentiy  being 
utilized  by  the  NASD,  the  various 
national  securities  exchanges,  and  most 
of  the  states.  The  general  concerns 
which  motivated  the  development  of  the 
Form  U-4,  i.e.,  the  desire  to  devise 
uniform  forms  for  the  registration  of 
broker-dealers  and  their  agents  in  order 
to  alleviate  a  particularly  burdensome 
duplication  of  reports  submitted  by 
firms  registering  with  more  than  one 
governmental  agency  or  self-regulatory 
organization,  are  the  same  as  those 
which  led  to  the  implementation  of  the 
Form  U-5  by  the  self-regulatory 
organizations  and  the  slates.  Also,  like 
the  Form  U-4,  the  Form  U-5  information 
would  assist  the  Commission  in 
discharging  its  regulatory  and 
investigative  responsibilities. 

The  Form  U-5  would  contahi  14  items 
designed  to  elicit  much  of  the  same 
information  sought  on  the  Form  U-4, 
such  as  the  terminated  individual's 
involvement,  if  any,  in  investigations, 


"If  the  revised  rule  Is  adopted,  the  Commissitm 
would  ito  longer  recognize  state  qualification 
examinations  as  a  satisfactory  examination  for 
quallficaUon  for  SECO  personnel 


Federal  Regjgter  /  Vol.  47.  No.  94  /  Friday.  May  14.  1982  /  Proposed  Rules 


207n 


disciplinary  proceedings,  or  court 
actions,  including  those  resulting  in  his 
conviction  for  any  felony  or 
misdemeanor,  during  his  employment 
with  the  reporting  finn.  However,  the 
Form  U-5  would  also  require  disclosure 
of  the  reason  for  the  termination, 
including  full  details  if  the  individual 
was  "permitted  to  resign,"  "discharged", 
or  terminated  for  reasons  other  than  his 
voluntary  resignation  or  death.  Thus, 
proposed  Rule  15b7-l  would  require  a 
Form  U-6  to  be  filed  with  the 
Commission  wiienever  a  person 
associated  with  a  SECO  firm  is 
terminated  for  any  reason. 

TTie  proposed  adoption  of  Form  U-5 
under  Rule  15b7-l  would  make  this 
filing  requirement  applicable  for  the  first 
time  to  SECO  broker-dealers.*'  Unlike 
present  Rule  15b8-l.  proposed  Rule 
15b7-l  would  specify  that  the  Form  U-5 
be  filed  promptly  after  the  termination 
of  an  associated  person  or  employee 
becomes  effective,  but  in  no  event  later 
than  30  days  thereafter.  In  effect, 
therefore.  SECO  broker-dealers  would 


have  to  file  more  detailed  information 
on  the  Form  U-5  and  on  a  more  current 
basis  than  is  presently  the  case  under 
Rule  15ba-l. 

m.  Coodusioa 

The  Commission  does  not  believe  that 
proposed  Rule  15b7-l  and  proposed 
Form  U-5  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  By  establishing 
specialized  categories  of  qualification 
and  examinations,  the  Commission 
believes  that  the  proposed  rule  may 
remove  burdens  on  competition  and 
make  it  easier  for  many  persons  to 
become  associated  with  SECO  firms. 
Persons  who  limit  their  securities 
activities  to  certain  specialized  areas 
would  also  be  subject  to  a  lesser 
regulatory  burden  in  that  they  may 
choose  to  be  tested  on  that  area  of  their 
business  and  would  not  be  required  to 
demonstrate  a  detailed  knowledge  of 
other  areas. 


Basic  SECO  Ouaufication  Standards 


While  the  revised  rule  would  vpgnde 
the  qualification  requirements 
applicable  to  SECO  broker-dealers,  tfiis 
result  is  necessary  to  help  ensure  that 
persons  associated  with  SECO  broker- 
dealers  are  qualified  to  enter  the 
securities  industry  and  that  SECO 
broker-dealers  and  NASD  members  are 
subject  to  comparable  regulation.  In 
adcUtion.  the  revised  rule  would  clarify 
and,  in  some  cases,  reduce  the  number 
of  associated  persons  required  to  qualify 
by  passing  examinations.  For  the 
reasons  discussed  above,  the 
Commission  finds  that  this  is  necessary 
for  die  protection  of  investors,  the 
Commission  also  believes  that  proposed 
Form  U-5  would  not  impose  an 
unnecessary  or  inappropriate  burden  on 
competition  since  it  revises  the  current 
filing  requirement  for  SECO  broker- 
dealers  in  Rule  I5b&-1.  While  Form  U-5 
will  be  required  to  be  filed  in  a  more 
timely  fashion  and  would  require  more 
detailed  information,  the  Commission 
does  not  believe  that  this  would 
constitute  an  inappropriate  burden  on 
SECO  broker-dealers. 


Oi—Mlon  Mmtanto  lor  8E0O  brehar-Oeaten 


A.  Broker-dsalariequiremenis: 

1.  RnancW  and  opecaHons  prtnoipal  (FINOP).. 


2.  Mnmum  number  ol  pmdpats: 
(a)  General  secuiites  tmw  ~. 


(b)  Finn  whioh  Imits  its  activities  to  either 
kivettment  company/variabte  contracts 
produds  or  (frecl  partdpation  programs. 


3.  SuperMMXi  ol  branch  oflioes.. 


B.  Associatod  paiaon  requiramerHs. 

1.  Persons  engaged  ii  sales,  badn|i  undenwH- 
ing,  prtvatB  ptacements  or  training. 


2.  Persons  engaged  in  hmng  or  reouling.. 


3.  Persons  engaged  In  rosoarcti  or  invasbnanl 
adMoe. 

4.  Persons  engaged  In  adiwtising  or  pubic 


S.  Persons  angaged  in  options  transactions-.. 

C  Ping  requlremants. 

1.  Form  U-4 


CPormU-S. 


l982nopa8al 


MH  frms  muat  have  a  FNOP,  unless  linn  is  erompl 
<rom  Rule  lSca-1  punum*  to  paragraph  (bK2).  or 
meets  requiremenis  ol  Rule  15c3-1(a)(2)  or  (a)P). 

N  Nrm  has  10  or  tenner  asaooialed  persons.  R  muat 
have  1  General  Securities  Phndpal;  V  more  Ihwi 
10  associaied  persons,  H  must  have  2  Genent 
Securities  Prirapals. 

Fmn  fius)  have  1  pnnopal  qualWed  to  supervise 
each  area  with  10  or  tower  associated  persons; 
Ism  must  have  2  pnnopals  qualified  to  supervise 
eech  area  with  more  than  10  assoctatsd  persona. 

Rnn  must  have  1  pmcvei  quaMied  to  supervise 
branch  oflioe. 

M  engaged  directty  in  regular  or  oonanai  maruge- 
merrt  direction  or  si4>ervleion  must  qualify  as 
principal  all  others  must  quaHy  as  reproeontativo. 


No«  required  to  quMfy 

Only  prindpals  requirsd  to  quaWy.. 
— do 


Only  principals  required  to  take  separate  examina- 


Muat  «a  Fonn  U-4  tor  aaoh  prinopal  «id  repre- 


Mual  Me  Forni  U-6  no  Mar  tian  30  days  aflar 
tonnination  ol  each  prinoipl  and  rapraeontaUva.    . 


1977 


Same  as  1982  PrapoaaL.. 


Rda1Sbft-1 


■  iAOm 


No  auch  raquiramenl.. 


Sams  as  1962  proposal  ancepl  not 
Imlted  to  apply  only  to  regular  or 
continuous  management  dkadon  or 
aupervision. 

Principals  and  representatives  raqiired 
to  qualify 

Same  as  1962  Proposal 

— ito 


No  auch  requirsmerM 

Same  as  19S2  Proposal 

— do 


No  suoh  fMiursnionL 


Oa 


Oa 


Oa 

Persona  engaged  In  these  activibes 
mual  paaa  qiMifiralion  examinaaon 
The  Isrms  pnnoipal  and  rapraaama- 
ifn  not  deAned. 

Ba«<  aupervisory  and   non-suparvlao>y 
persons  requred  to  quaWy 
Do. 

Da 

No  such  requiremanl 

Same  as  19B2  PropoaaL 

Required  to  Ha  M  annuali.  bill  not  on 
a  apacdic  tarnt 


IV.  Initial  Regulatory  Flexibility 
Analysis 

This  initial  regidatory  fiexibility 
analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  603. 


(1)  Reasons  for  Proposed  Action.  The 
Commission  is  reproposing  for  comment 
Rule  15b7-l  under  the  Securities 
Exchange  Act  of  1934  (the  "Act").  The 
proposed  rule  is  intended  to  revise  the 


qualification  standards  applicable  to 
broker-dealers  that  are  not  members  of 
a  national  securities  association,**  also 
known  as  "SECO  broker-dealers." 
SECO  broker-dealers  are  currently 


*■  Praaent  Rale  15bS-l  requires  every  SECO 
broker-dealer  i«  file  wrilh  the  Commission  on  or 
before  |uly  31  of  each  year  •  list  of  associated 
persons  with  respect  to  whom  a  Form  U-4  has  beeo 


filed  with  the  Comnission  and  who  have  been 
terminated  during  the  preceding  year  ending  June 
30.  However,  up  to  now  the  Commission  has  not 
spectfled  the  use  of  a  standard  form  for  purposes  of 


satisfying  this  reporting  requirement 

"The  National  Association  of  Securitiet  Dealan. 
Inc.  ("NASO")  is  the  only  national  aecurities 
association. 
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subject  to  Rule  15bd-l  under  the  Act,. 
which  requires  associated  peraon&afthe 
broker-dealisr  to  pass  qualification 
examinations  and  require  the  SECO 
broker-dealer  to  file  a  Form  U-4  for  each 
associated  person  and  to  file  a  list  once 
annually  of  the  persons  who  have 
'  ceased  to  be  asBOciatad  peraoira  during 
the  preceding  year. 

The  purpose  of  the  proposed  rule  is-  to 
upgrade  the  qualification  standards 
applicable  to  SECO  broker-dealers  and 
to  make  those  standards  parallel  to 
those  of  the  NASD.  SECO  broker- 
dealers  are  currendy  subject  to  less 
rigorous  qualification  requirements  than 
broker-dealers  that  are  members  of  the 
NASD,  in  spite  of  the  Congressional 
directive  that  regulation  by  the 
Commission  of  SECO  broker-dealers 
should  be  comparable  to  that  by  the 
NASD  of  its  members."  If  the 
Commission  does  not  take  any  action  in 
the  area  of  improving  SECO 
qualification  requirements,  SECO' 
qualincaHon  requirements  will  continae 
to  diverge  from  those  of  the  NASD, 
which  may  result  in  lessened  investor 
protection  for  their  customers. 

(2)  Objectives.  The  proposed  rule 
would  set  forth  minimum  standards  for 
SECO  broker-dealers,  which  are 
comparable  to  those  required  by  the 
exchanges  and  the  NASD.  The  proposed 
rule  would  require  all  SECO  broker- 
dealers  and  theis  associated  persons  to 
meet  these  minimum  requirements 
before  entering  the  securities  business  in 
an  effort  to  ensure  the  competence  and 
quaUfications  of  newcomers  to  the 
seciiriUes  business. 

(3)  Legal  Basis.  The  Commission  is 
reproposing  for  public  conunent  Rule 
15b7-l  pursuant  to  Sections  15[b),  17 
and  23  of  the  Act 

(4)  Small  Entities  Subject  to  the  Rule. 
Proposed  Rule  15b7-l.  as  revised,  would 
apply  to  all  SECO  broker-dealers  and 
their  associated  persons."  As  such,  it 
would  necessarily  cover  all  SECO 
broker-dealers  from  the  largest  full 
service  firms  to  the  smallest  sole 
proprietor.  A  number  of  requirements 
will  be  imposed  on  firms  which  may  be 
considered  as  "small  businesses"  for  the 
purposes  of  the  initial  regulatory 
flexibUity  analysis  ("IRFA"). 

In  concluding  that  the  proposed  rule 
may  af&ct  a  "small  business"  for  the 
purposes  of  the  IRFA,  the  Canunia«oa  is 
using  its  own  definitions  of  "small 
business".*With  respect  to  broken 


••(1964)  V.S.  Code  Cong,  and  Ad.  Newt  3013,. 
3C24-302S. 

•*'A*af.tlia  andioCfiacal  jaar  IBS.  aBa.SBCI9> 
hrr.k«r-fU»i^rf  had  ffl>d  ■  Ptwin  SKrO  li  ai 

•*  Securitiet  Exchange  Act  Release  No.  18410. 
(January  28. 1982),  47  PR  5215  (February  4. 1982). 


dealers,  the  Commission  has  defined  in 
17  CFR  240.0-10  the  term  "small 
business"  or  "small  organization"  as  a 
broker  or  dealer  which  (1)  had  total 
capital  of  less  than  $500,000  on  the  date 
in  the  preceding  fiscal  year  as  of  which 
its  audited  financial  statements  were 
prepared  piirsuant  to  17  CFR.  24Q,17a- 
5(d]  or,  if  not  required  to  file  such 
statements,  on  the  last  business  day  of 
its  preceding,  year  and  (2]  is  not 
affiliated  with  any  person  (other  than  a 
natural  person]  that  is  not  a  small 
business  or  small  organization  as 
defined  in  that  rule. 

Specifically,  the  proposed  rule  would 
require  that  all  SEICO  broker-dealers, 
unless  otherwise  exempt,  have  one 
person  qualified  as  a  Financial  and 
Operations  Principal.  While  under  the 
Commission's  definitions  some  small 
entities  would  be  required  to  have  a 
Financial  and  Operations  Principal, 
SECO  firms  exempt  from  the  net  capital 
rule  or  which  meet  certain  exceptions 
bom  the  net  capital  role  would  not  be 
required  to  have  a  Financial  and 
Operations  Principal.  The  rule  would 
also  provide  that  firms  having  10  or 
fewer  associated  persons  must  have  at 
least  one  person  qualified  SB's  principal 
for  each  area  in  which  the  firm  does 
business;  firms  with  more  than  10 
associated  persona  would  be  required  to 
have  at  least  two  persons  qualified  as 
principals  for  each  area  in  which  more 
than  ten  associated  persons  effect 
transactions  for  the  firm.  The  proposed 
rule  would  also  require  all  principals 
and  representatives  to  pass 
qualifications  exanrinations.  but  will 
"grandfather"  into  specialized 
categories  of  qualification  persons  who 
have  previously  quahfied.  Therefore, 
most  persons  currently  aasociated  with 
small  entities  would  be  grandfathered 
under  the  proposed  rule  and  would  not 
be  requited  to  take  fiirther  quahfications 
examinations. 

(5)  Reporting,  Recordkeeping  and 
Other  Compliance  Requirements.  The 
proposed  rule  would  amend  a  reporting 
requirement  currently  in  Rule  15b8-l. 
The  proposed  rule  would  change  a 
procedural  requirement  with  regard  to 
the  time  a  registered  broker-dealer  has 
to  give  notice  to  the  Commission  of  any 
termination  of  the  association  between, 
the  broker-dealer  and  an  associated 
person.  PceviousLy,  the  Commission  has 
allowed  such  broker-deaTereuptO  one 
year  to  give  notice  to  the  Commission  of 
such  termination.  The  proposed  rule 
would  reqjdictt  that  the  bmkeiMiealer 
give  aattem  Hi'  d»  Cdnumsnoo.  on  Focm 
U-ftiMttor  SVd^s  after  tfav  tenuinulfuii. 
Form  J3-9  is  a  one  page  form  which  will' 


not  require  any  gmfessional  skills-  tO' 
complete. 

(6)  Overlapping:  OP  Confiiating: Federal 
Laws.  The  proposed  nde  would  not 
duplicate,  overlap  or  conflict  witk  any 
exiting  £ederal  rules.  The  nde  would,  to 
some  extent  dtq>licats  state  law  with 
respect  to;  qualification  requirements  for 
brokar-deaiers  and  their  associated 
persons. 

(7)  Significant  Allamativaa,  (r)  The; 
Commission  has  attempted  to  consider 
the  resources  available  to  small 
businesses  in  proposing  the  rule, 
specifically,,  moat  of  the  provisions  of 
the  proposed  role,  as  explained  below; 
will  be  inapplicable  to  small  businesses 
already  re^stered  as  SECO  broker- 
dealers  on  the  date  the  rule  is  proposed. 
The  associated  persons  of  such  broker- 
dealers  will  continue  to  be  q^alified  to 
effect  transactions  in  investment 
company  and  variable  contracts 
products  and  direct  participation 
programs  without  being  required  to  pass 
a  new  examination.  Associated  persons 
who  have  transacted  a  general 
securities  business  will  be 
grandfathered  into  general  categories  of 
qualification  without  being  required  to 
take  a  new  qualification  ejramination. 
Persons  who  have  acted  as  Financial 
and  Operations  Principals  since  the  date 
this  rule  is  proposed,  will  also  be 
"grandfathered"  in  that  category. 

(ii)  The  altematiye  of  clarification, 
consolidation  or  simplification  of 
compliance  and  reporting  requirements 
mider  the  rule  for  small  entities  is 
inapplicable  to  the  proposed  ^uie; 

(iii)  The  proposed  rule  incorporates 
performance  standards  rather  than 
design  standards  since  it  would  require 
associated  persons  of  SECO  broker- 
dealers  to  pass  qualification 
examinations  and  does  not  impose  any 
experience  or  training  requirements  on 
such  persons. 

(iv)  The  alternative  of  an  exemption 
from  coverage  of  the  rule  or  any  part 
thereof  for  small  entities  is  inconsistent 
with  the  stated  objectives  of  thft 
proposed  rule  and  the  statutory 
objectives  the  proposed  rule  is  designed 
to  accomplish. 

(8)  Solicitation  of  Comments.  The 
Commission  always  encourages  the 
submission  of  public  comments  with, 
respect  to  any  aspect  of  a  proposed  rule. 
In  addition^  ffie  Cominission  wonld  IMce 
to  encourage  tire  sabmission  at 
comments  with  respect  to  any  aspect  of 
the  IRFA.  Any  comments  received  will 
be  considered  in  the  preparation  of  the 
Final'  Regnlatory  Flexibility  Anaiysis 
when  the  proposed  rule  is  adopted;  Any 
public  comments  received' by  the 
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Commission  will  be  placed  in  the  same 
public  tile  as  that  of  the  proposed  rule. 

V.  Statutory  Basis 

Proposed  Rule  15b7-l  and  Form  U-^ 
would  be  adopted  under  the  Act,  15 
U.S.C.  78a  et  seq.,  and  particularly 
Sections  15. 17.  and  23(a).  15  U.S.C.  780. 
78q  and  78w(a). 

list  of  Subjects  in  17  CFR  Parts  240  and 
249 

Reporting  requirements,  Securities. 

PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  AND 
EXCHANGE  ACT  OF  1934 

On  thebasis  of  the  above  discussion 
and  analysis,  the  Commission  is 
proposing  to  amend  Parts  240  and  249  of 
Chapter  II  of  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 

1.  By  revising  S  240.15b7-l  to  read  as 
follows: 

$240.1567-1    Mnhnum  qualMcatfcNi 
stMMtarcto  for  noniiMinlMr  brdcefs  and 
dealers  and  associated  persons. 

(a)  Definitions.  For  purposes  of  this 
section: 

(1)  The  term  "nonmember  broker  or 
dealer"  means  a  registered  broker  or 
dealer  not  a  member  of  a  registered 
national  securities  association. 

(2)  The  terms  "associated  person"  and 
"person  associated  with  a  broker  or 
dealer"  have  the  same  meaning  as  in 
Section  3(a)(18]  of  the  Act,  as  Uiat 
section  applies  to  Section  15(b)  of  the 
Act,  except  that  those  terms  shall 
include  only  natiiral  persons. 

(3)  The  term  "principal"  means  any 
person  associated  with  a  nonmember 
broker  or  dealer  engaged,  directly  or 
indirectly,  (i)  in  the  management, 
direction  or  supervision  on  a  regulfir  or 
continuous  basis  on  behalf  of  such 
broker  or  dealer  of  the  following 
securities  activities:  sales,  training, 
research,  investment  advice, 
underwriting,  private  placements, 
advertising,  public  relations,  trading, 
maintenance  or  books  and  records,  or 
financial  operations;  or  (ii)  in  the 
training  of  persons  associated  with  such 
broker  or  dealer  for  the  management, 
direction  or  supervision,  on  a  regular  or 
continuous  basis  of  such  activity. 

(4)  The  term  "branch  office"  means 
each  office  in  which  one  or  more  of  the 
following  activities,  on  behalf  of  a 
nonmember  broker  or  dealer,  are  carried 
on: 

(i)  Order  execution  or  market  making 
commitments; 

(ii)  Structuring  of  underwritings; 

(iii)  Custody  of  firm  customers'  funds 
or  securities; 


(iv)  Supervisory  responsibility  for  the 
acceptance  of  new  accounts; 

(v)  Supervisory  responsibility  for  the 
review  and  approval  of  customers' 
orders; 

(vi)  Supervisory  responsibility  for 
approving  advertising  or  sales  literature, 
including  the  authorization  of  the  use  of 
such  material  developed  by  an 
organization  other  than  the  nonmember 
broker-dealer. 

(vii)  Supervisory  responsibility  for  the 
review  and  endorsement  of  all 
correspondence  of  associated  persons 
pertaining  to  the  solicitation  or 
execution  of  any  securities  transaction: 
or 

(viii)  Maintenance  of  records  of 
orginal  entry  or  ledger  accounts. 

(5)  The  term  "Financial  and 
Operations  Principal"  means  a  principal 
whose  responsibilities  on  behalf  of  a 
nonmember  broker  or  dealer  include: 

(i)  Final  approval  and  responsibility 
for  preparation  of  the  broker's  or 
dealer's  financial  statements,  supporting 
schedules,  computations  concerning  net 
capital  and  the  maintenance  of  basic 
reserves  with  respect  to  cash  held  for  or 
owed  to  customers  of  such  broker  or 
dealer,  the  determination  of  securities 
required  to  be  in  the  possession  or 
control  of  such  broker  or  dealer,  and  the 
maintenance  of  books  and  records 
related  to  the  foregoing; 

(ii)  Supervision  of  persons  who  assist 
in  the  preparation  of  such  reports; 

(iii)  Supervision  of  persons  who  are 
involved  in  the  actual  maintenance  of 
the  books  and  records  from  which  such 
reports  and  determinations  are  derived; 

(iv)  Supervision  of  persons  who  are 
involved  in  the  administration  and 
maintenance  of  the  safekeeping 
functions  of  such  broker  of  dealer; 

(v)  Supervision  of  persons  who  are 
involved  in  the  administration  and 
maintenance  of  the  processing  and 
clearing  functions  of  such  broker  or 
dealer  or 

(vl)  Supervision  of  any  other  financial 
operations. 

(6)  The  term  "General  Securities  Sales 
Supervisor"  means  any  principal  whose 
supervisory  activities  are  limited  to 
securities  sales  activities  of  a  .    ^ 
nonmember  broker  or  dealer,  including 
the  training  of  sales  and  sales 
supervisory  personnel  and  the 
maintenance  of  records  of  original  entry 
or  ledger  accounts  of  such  broker  or 
dealer  required  to  be  maintained  by  the 
Act  and  rides  theretmder,  but  whose 
securities  activities  do  not  include: 

(i)  Supervision  of  the  origination  and 
structuring  of  imderwritings; 

(ii)  Supervision  of  market  making 
commitments; 

(iii)  Final  approval  of  advertisements; 


(iv)  Supervision  of  the  custody  of  firm 
or  customer  funds  and/or  securities  for 
purposes  of  17  CFR  240.15c3-3;  or 

(v)  Supervision  of  overall  compliance 
with  financial  responsibiUty  rules  for 
broker-dealers  promulgated  pursuant  to 
the  provisions  of  the  Act 

(7)  The  term  "representative"  means 
any  associated  person  other  than  a 
principal  who  is  engaged  in  any  of  the 
following  securities  activities:  sales, 
trading,  underwriting,  or  private 
placements,  or  who  is  engaged  in 
training  of  persons  associated  with  such 
broker  or  dealer  for  any  such  activities. 

(8)  The  term  "options  contract"  means 
a  put  or  call  issued  by  a  registered 
clearing  agency  and  traded  on  a 
national  securities  exchange. 

(9)  The  term  "variable  contract" 
means  a  contract  providing  for  benefits 
or  values  which  may  vary  according  to 
the  investment  experience  of  any 
separate  or  segregated  account  or 
accounts  maintained  by  an  insurance 
company. 

(10)  The  term  "direct  participation 
program"  means  a  program  which 
provides  flow-through  tax  consequences 
regardless  of  the  structure  of  the  legal 
entity  or  vehicle  for  distribution  and 
regardless  of  the  industry  represented 
by  the  program,  including,  but  not 
limited  to,  oil  and  gas  programs,  real 
estate  syndications,  agricultural 
programs,  cattle  programs,  condominium 
securities.  Subchapter  S  corporate 
offerings  and  all  other  programs  of  a 
similar  nature,  or  any  combination 
thereof.  Tlie  term  does  not  include  real 
estate  investment  trusts,  tax  qualified 
pension  and  profit  sharing  plans  under 
Sections  401  and  403(a)  of  Uie  Internal 
Revenue  Code,  (28  U.S.C.  401, 
403(a)(1976)),  individual  retirement 
plans  pursuant  to  Section  408  of  that 
Code,  tax  sheltered  aimuities  pursuant 
to  Section  403(b)  of  that  Code  and  any 
company,  including  separate  accounts, 
registered  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a  et 
seq.  (1975)). 

(b)  General  Requirement.  No 
normiember  broker  or  dealer  shall  effect 
any  transaction  in.  or  induce  or  attempt 
to  induce  the  purchase  or  sale  of,  any 
security  (other  than  an  exempted 
security  or  commercial  paper,  banker's 
acceptances  or  commercial  bills]  unless 
such  broker  or  dealer  meets  the 
minimimi  quaUfication  standards  set 
forth  in  this  section,  and  all  principals 
and  representatives  associated  with 
such  broker  or  dealer  are  appropriately 
designated  pursuant  to  paragraph  (j)(l) 
of  this  section  and  qualified,  except  as 
set  forth  in  paragraphs  (f).  (g).  and  (h)  of 
this  section,  by  passing  an  appropriate  - 


examination  selected  by  dis' 
CommisBion. 

(c)  Miniantm- Number  of  Prmdp^Bk 
(1]  Unless  ite  securities  activities  are 
limited  to  the  areas  specified  in 
paragraphs  (d)(3)  or  (d)(4)  of  this 
section,  each  noninember  broker  or 
dealer  having  ten  or  fiswer  aasoeiafed 
persons^  shall  have  at  least  anK  Cieneral 
Securities  Principal  ami  each 
noninember  broker  ar  dealer  haviaf 
more  than  ten  associated  pecsans. ahail 
have  at  least  tMo  General  Sesunties 
Principals.  If  the  secoidties  activities  at  a 
broker  or  dealer  are  limited  to  the  sceaa 
specified  in  paragraph:  (d)(3)  or  (dir49;.  of 
this  section.,  sich  bniker  or  dealer  shall 
have  at  least  one  person  qualified  \a  act 
as  a  principal  in  each  of  the  aceas-  in 
which  ten  or  fewer  asaociatsd  persons 
effect  securities  transactions  for  the  firm 
and  at  least  two  persons  qualified  to  act 
as  principals  in  each  of  the  areas  in 
which  mom  than  ten  associated  persons 
effect  securities  transactiona  fior  tiie 
firm. 

(2)  Each  nanmembec  broker  of  dealer, 
except  one  which  is  exempt  from' 

S  240.13C3-1  (17  CFR  a4ai5c3-l) 
pursuant  to  paragraph  (b)(2)  thereof  or 
which  meets  the  requirements  of 
paragraph  (a)(2)  or  (a)(3j  thereof,  shall 
have  least  one  principal  qualified  as  a 
Financial  and  OpecatiaDS  PtmcipaL 

(3)  Each  bsanch  office  oiai 
nonmemher  broker  or  dealer  shall  hwe 
at  least  one  principal  qualified,  to 
supervise  the  securities  activities  of  the 
branch  office. 

[d]  Qualification  of  principalk.  (1) 
Each  prindpai,  except  a  principai< 
qualified  pursuant  paragraphs  ^)(2) 
through  (d)(5)  of  this  section,  shali 
qualify  as  a  General  Securities  Ptdnsipal 
and  as  a  General  Securities  " 
Representative. 

(2)  Each  Financial  and)  C^teations 
Principal  shall  qualify  as  anch. 

(3)  Each  person  who  acts  as  a 
principal  w^th  respect  to  the  purchase  or 
sale  of  optians  contracts  shall  (^ueiily  as 
a  Registered  Options  Principal  and  as  a 
General  Securities  Representative, 
unlass  qualified  pursuant  to  pacagraph 
[d]{54  of  this  section. 

(4)  Each  person  wha  acts  as  a 
principal  solely  with  ra^ect  ta  the 
securities  activities  enumerated  below 
may  qualify  as  follows: 

(i)  A  principal  whose  activities 
involve  securities  registered  pucauant  to 
the  faive^oient  CompmLy  Act  of  IKfl;  or 
variable  contcacts  and  insurance: 
premium,  funding  programs  registcEsdk 
pursuant  to  the  Securities  Act  of  IflSa 
may  qualify  as  a.Limited  Principal  Baa 
Investment  CompaoY  and  VariaMe 
Contracts  Pcoduct*  and'  aa>  an 


Investment  Company  and  Variable 
Contracts  Prodacts  ftepresentative. 

(iij  A  principal  whose  activities 
involve  discet  participation  pmgrams 
may  quahfy  as  a  Limited  Principal  fisr 
Direct  Pmi£iEipation<  Pragrrana  and  as  a 
Direct  Pticliicipatiair.  Ptapam. 
Representative. 

(5)  Each  Gener^  Secuntiesi  Sales 
SuparvisaF  of  s  nmmendaep  bmker  as 
dealer  may  qualify  as  such  andlas  ai 
General'  Securities  RepresentatEve.. 

(e)  Quallficatianof  peprsaentatiyvm. 
(1 )  Each  repnesentatiive,  except  a: 
representative  qoalified  pissnanti  tO' 
pai'agtapk  (<e)(2)  of  thia-  seotian.  shall' 
qualify  as  a  General  Securities 
RepresentHtiMe. 

(2)  Eachi  nepcKSMrtBdwe  whose 
activities  are- Unutsd  solely  to  the 
securities  activities  ennmscated.  below 
may  qualif|y  as  failsww 

(i)  A  representative- wftase  activitii^ 
involve  securities  regiatBiisd  pursuant  to 
the  Inveshnent  Compam^  Act  of  1940)ar 
variaiaie  contracts  praducta  and: 
insncance'  {vemium  ftinrfiny  pro^sma 
registemd'  pursuant  ta  the  Securities.  Act 
of  1933^  may  qualify  a»  an  Investment 
Company  and  Variable  Gentranta 
Products'  R^jresCTtBtixe. 

(ii)  A  rcpoasentative  whose  activities 
involve  direct  participatiDn  programs: 
may  qualify  as  ft  Diinct  P&iiticipatiaiL 
Programs  RepresantatSBe: 

{S\  Grace  periods.  (1]  Anonmember 
broker  or  dealer  that  na  longer  meets 
the  isquixements  of  pacagraph  (p)  of  this 
section  because  of  the  termination,  of^  a 
prhicipai  riiall  not  bereq^uired  toi  comply 
with,  that  paragraph  br  90  days: 
Provided,  however.  That  at  all  times 
such  broker  or  dealer  shall  have 
associated'  with  it  at  least  one  person: 
qualified  aa  a  principal  in.  each  of  the 
areas  im  wiiich^  the  fihim  efEecta  securities 
transactaons,  or  induces  or  att«npta  to 
induce  the  purchase  or  sale  of  securities. 

(2)  Aay  representative  whose  duties 
are  changed  so  as  to  require 
qualificationi  a»  a  principal,  including 
qualification  as  a  Financial  and 
Operations  Principals  and  any  principal 
whose  chfHigp  of  duties,  requires 
qualificaidon  in  any  other  principal 
category  shall  mit  be  required  to-  comply 
with:  the  qjualification.  Eequi£emeiits<  of 
paragraph  (d)  of  this  section  for  a  period 
of  90  days  following  the  change  in  such 
person's  duties.  The  provisions  of  this 
paragraph  shall  not  be  used  to  extend 
the  grace  periods  contained  in 
paraguaph  i^il]  of  this,  seotian.  Any 
principal  who  does  not  pass  the  required 
examinarton'  within  the  90. day  period 
specified  in  paragraph  [f)(l)  of  this 
section  nury  no  longer  fiunstion.  in  such 
capacity  without  having  first  passed 
snsni  irnnmiiiH^^Tii 


(gj.  Waiver  of  examinatiana.  (1)  Unless 
the  asaaeiatsd  pesaon's  most  recent 
association  has  been  terminated  for  a 
period  of  more  than  two  years,  (5)  any 
associated  person  who  performed  th«> 
functions  of  a  principal  on  or  before  ((the 
effective  data  of  this  rule)  shall  be 
deemed  to  be  qualifiied  pursuant  ttB 
paragraph  (d)(4)  only  hereoft  (ii)  aay 
associate  pecson  qualified  as  or  who,  on 
or  before  (the  date  this  revised  rule  was 
proposed),  performed  the  fimctions  of  a 
Financiial>  and'  Otieratibna  Principal'  shall 
be  deemed  to  be  qualified  as  a  Financial 
and  C^ierations.  PHncfpHf;  and  (iii)  any 
associated  person  who  performed!  the 
functions  of  a  representative  on  or 
befboe  (idie  efiiectise  dhte  of  ^kas,  culejl: 
shall  be  dieemeditobe  qualified: pursuant 
to  paragraph  (e)(2)  only  heneofc 
Provided,  however.  That  any  person 
who  is  associated  with  a  nnnmemfara 
who  tnaosactedi  a  aecuiiitiea- bunness 
outside  the  areas  of  investment 
company  and  variable  contracts 
products  or  direct  participatian 
programs  shall  be  deemed  ta  be 
qualified  pursuant  to  paragraph  C<^(1]  of 
this  section  if  sach  person  acted'  in  a 
principal  capacity,  or  paragraph  (e)(T]  of 
this  section  if  such  person  acted  in  a 
representative  capacity.  Such  person 
shall  be  qualified  pursnant  to  paragraph 
(d)(3)  of  this  section  only  if  such  person 
acted  in  a  principal  capacity  with  a 
nonmember  broker  or  dealer  which 
transact&d  a  business  in  options. 

(2)  Any  person  previously  qjialified 
under  paragraphs  Cd^  of  (e)  of  this 
section,  whose  most  recent  aasociatian 
has  not  been  terminatBri  for  a  period  of 
more  than  two  years,  shall  be  exempt 
from  the  qualificatian.examiiiatiQn  or 
examinations  prescribed  by  ^e 
Commission  for  the  category  or 
categoriisa  fior  which  such,  person,  is 
designated. 

(h)  Exeaiptionm.  (11  Any  nonmember 
broker  or  dealer  winch  ie  a  member  of  a 
national  securities  ecchange  shall  be 
exempt  bom  thia  aectioiL  i£  such,  hmker 
of  dealer  (jil,  cames  no.  customer 
accounts,  and  (ii)  does  not  have  an  g|!Oss 
income  exceedincSLOOQ  derived  from 
securities  branaadjons  effected 
otherwise  than  aa> »  oadonal  aecuritisa 
exchange  of  which  such,  broker  or  dealer 
is  a  member,  not  including  seciuntles 
transactions  effected  for  its  own  account 
through  another  raftered;  broker  or 
deoLsK 

(2)  Any  associated  person  not 
engaged  in  the  investment  Kanking  ar 
securities  business  or  whose  functions 
are  related  solely  and.  exdasiveiy  to  the 
bcokav  or  dcalln's  nBsdl  fiur  nominal 
corporate  officers  or  for  capilafi 
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participation  shall  be  exempt  from  this 
section. 

(3)  Any  associated  person  whose 
securities  activities  are  confined  to 
areas  without  the  jurisdiction  of  the 
United  States  and  who  does  not  deal 
with  or  act  for  any  United  States 
resident  or  national  shall  be  exempt 
from  all  provisions  of  this  section  except 
paragraph  (j)(2)  of  this  section. 

(4)(i)  Except  as  provided  in  paragraph 
(h)(4){ii)  of  this  section,  the  provisions  of 
this  section  shall  not  apply  to  any 
person  who  is  required  to  register  as  a 
broker  or  dealer  solely  by  reason  of 
acting  as  a  municipal  securities  broker 
or  municipal  securities  dealer,  or  to  any 
other  broker  or  dealer  insofar  as  such 
broker  or  dealer  acts  as  a  municipal 
securities  broker  or  municipal  securities 
dealer. 

(ii)  No  Donmember  broker  or  dealer 
who  is  required  to  register  as  a  broker  or 
dealer  solely  by  reason  of  acting  as  a 
municipal  securities  or  municipal 
securities  dealer,  and  no  other 
nonmember  broker  of  dealer,  insofar  as 
such  broker  or  dealer  acts  as  a 
municipal  securities  broker  or  municipal 
securities  dealer,  shall  effect  any 
transaction  in,  or  induce  the  purchase  or 
sale  of,  any  municipal  security  unless 
such  nonmember  broker  or  dealer  meets 
all  the  following  conditions: 

(A)  Such  a  nonmember  broker  or 
dealer  shall  have  filed  with  the 
Commission  a  Form  U-4  with  respect  to 
each  priBcipal  and  representative 
engaged  directly  or  indirectly  in 
municipal  securities  activities,  before 
such  person  engages  in  any  such 
activities  on  behalf  of  such  nonmember 
broker  or  dealer 

(B)  Such  nonmember  broker  or  dealer 
shall  file  promptly  information  making 
accurate  or  complete  a  Form  U-4  on 
behalf  of  any  principal  and 
representative  whenever  the 
information  filed  previously  on  behalf  of 
such  person  is  or  becomes  inaccurate  or 
incomplete  for  any  reason;  and 


(C)  Such  nonmember  broker  or  dealer 
shall  have  filed  with  the  Commission  a 
Form  U-5  no  later  than  30  days  after  the 
termination  of  any  associated  person 
with  respect  to  whom  a  Form  U-4  has 
been  filed  with  the  Commission. 

(5)  The  Commission  may  exempt  a 
nonmember  broker  or  dealer  from  any 
provision  of  this  section,  upon  written 
application,  in  exceptional  cases  and 
where  good  cause  is  shown.  Such  a 
determination  shall  be  based  on  all  the 
facts  concerning  both  the  individual  and 
the  type  of  business  of  such  broker  of 
dealer  and  may  include  factors  such  as 
a  physical  infirmity  or  extensive 
experience  in  a  field  closely  related  to 
the  investment  banking  and  securities 
business,  although  neither  of  these 
factors  standing  alone  would 
necessarily  justify  an  exemption. 

(i)  Commission  selection  of 
qualification  examinations.  The 
appropriate  qualification  examination 
for  each  category  shall  be  designated  by 
the  Commission  and  identified  in  an 
appendix  to  this  section. 

(j)  Completion  of  Form  U-4  and  Form 
US.  (1)  A  nonmember  broker  or  dealer 
shall  file  Form  U-4  with  the  Commission 
for  each  principal  and  representative 
engaged  directly  or  indirectly  in 
securities  activities  on  behalf  of  such 
broker  or  dealer,  before  such  person 
engages  in  any  such  activities,  and  shall 
designate  on  Form  U-4  the  category  for 
which  the  principal  or  representative  is 
seeking  qualification.  The  principal  or 
representative  may  be  designated  in 
every  category  for  which  such  person  is 
seeking  qualification. 

(2)  A  nonmember  broker  or  dealer 
shall  file  an  accompanying  Form-SECO- 
2F  with  Form  U-4  for  each  associated 
person  whose  activities  are  confined  to 
areas  without  the  jurisdiction  of  the 
United  States  and  who  does  not  deal 
with  or  act  for  any  United  States 
resident  or  national. 

(3)  Each  nonmember  broker  or  dealer 


required  to  file  Form  U-4  information 
with  the  Commission  pursuant  to 
paragraph  (j)(l)  hereof  shall  file 
promptly  with  the  Commission 
information  making  accurate  or 
complete  a  Form  U-4  filed  after  October 
1, 1975.  on  behalf  of  any  associated 
person  whenever  information  filed 
previously  on  behalf  of  such  associated 
person  is,  or  becomes,  inaccurate  or 
incomplete  for  any  reason.  A  broker  or 
dealer  who,  before  October  1. 1975,  filed 
a  Form  SECO-2  on  behalf  of  any 
associated  person  shall  file  promptly  a 
completed  Form  U-4  for  such  associated 
person  when  the  information  contained 
in  the  Form  SECO-2  is  or  becomes 
inaccurate  or  incomplete  for  any  reastra. 

(4)  Each  nonmember  broker  or  dealer 
required  to  file  Form  U-4  information 
with  the  Commission  pursuant  to 
paragraph  (j)(l)  of  this  section  shall  file 
with  the  Commission  a  Form  U-5  no 
later  than  30  days  after  the  termination 
of  association  between  such  broker  or 
dealer  and  any  associated  person. 

(5)  Information  suppUed  to  the 
Commission  on  Form  U-4  and  Form  U-5 
shall  be  non-pubfic  but  will  be  made 
available  as  required  by  law  or  to  any 
person  to  whom  the  Commission 
authorizes  disclosure  in  the  public 
interest. 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

2.  By  adding  §  249.511  to  Subpart  F  as 
follows: 

Subpart  F— Forma  for  Registration  of 
Brokers  or  Dealers  Transacting 
Business  on  Over-the-counter  Martlets 


§  24S.511    Form  U-5,  unHonn  termination 
notice  for  secwIUes  Indintry  rs9iitritio>i. 

■UJNG  CODE  W1»4t-ll 


20796 
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UNIFORM  TERMINATION  NOTICE  FOR  SECURITIES  INDUSTRY  REGISTRATION 

fQ  mCMVIOUAL'S                     LAST  NAME 
NAMClOlOa 

FIRST  NAME 

FULL  MIDDLE  0«  M»IO£N  NAME 
(SPECIF  V  IF  NONCI 

®  REGISTERED  OR  APPROVED  CAPACITY            ^ 

iioooi                                                           1 

Q,  SOCIAL  SECURITY  NO  lOIOOl  g)  FMM  MAME  101 104 

®FM«MIO  MO  I0I2OI 

(2)  FIRM  MAIN  ADDRESS  101  roi       STREET                                                                                                          OTV                                                                                                    STATE                                            ZIP 

O  OFFICE  Of  EMPLOVMENT  ADDRESS  lOiaoi        STREET 

CITY 

STATE 

" 

r®  TO  SE  TERMINATED  WITH  THE  FOLLOWING 

nnnnnnnnnnnn 


OTHER  tS^CCif  VI 


< 


Act  MC 

Olio  vm  0300 


HMO  MVM  NVM  PMLX  PSf  SCCO 

otio  oiM  oiM  ouo  euo  oajo  omo 


B: 


nnnnnnnnnnnnn 

AL  CA  OC  lO  KS  MO  MS  HV  nv  OK  SO  UT  «n> 

0400  OMO  OUO  0*>O  0*10  OtM  OOM  OTJO  OTTO  0010  OOM  OOM  0*30 

nnnnnnnnnnnnn 

AK  COFL  IL  KVMAMOMHMCOatOVT  Nl 

OMO  OSOO  0040  OMO  0«»  OUO  OTOO  OTM  OTOO  0010  OOM  OMO  OOaO 

nnnnnnnnnnnna 

A2  CT  OA  IN  LA  Ht  WT  Mi  MO  PA  TN  VA  WV 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  Part  260 

Requests  for  Reconsideration  and 
Appeals  Witliin  the  Board  From 
Decisions  Issued  by  the  Bureau  of 
Retirement  Claims  and  the  Bureau  of 
Data  Processing  and  Accounts 

aqency:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

summary:  The  Railroad  Retirement 
Board  proposes  to  revise  Part  260  of  its 
regulations  which  establishes  the 
procedures  for  appeals  within  the 
agency  £rom  decisions  issued  by  the 
Bureau  of  Retirement  Claims  and  the 
Bureau  of  Data  Processing  and 
Accounts.  The  proposed  regulation 
provides  for  a  three-stage  review  and 
appeals  process  within  the  agency  and 
shortens  the  amount  of  time  currently 
allowed  within  which  requests  for 
reconsideration  and  appeal  may  be 
filed.  In  addition,  the  proposed 
regulation  sets  forth  time  periods  within 
which  reconsideration  requests  and 
appeals  should  be  handled  by  the 
agency.  These  proposed  changes  are 
intended  to  expedite  the  review  and 
appeals  process. 

DATES:  Comments  must  be  received  on 
or  before  July  13. 1982. 
ADDRESS:  Comments  may  be  mailed  to: 
Mr.  James  E.  Lanter.  Director  of 
Hearings  and  Appeals,  Railroad 
Retirement  Board.  844  Rush  Street, 
Chicago,  Illinois  60611. 
FOR  FURTHER  IMTOIIMATIOW  CONTACT: 
Mr.  James  E.  Lanter,  Director  of 
Hearings  and  Appeals,  Railroad 
Retirement  Board  844  Rush  Street, 
Chicago.  Illinois  60611,  (312)  751-4791 
(FTS  387-4791). 

SUPPLEMENTARY  INFORMATION:  The 
Board's  regulations  as  currenUy  in  effect 
do  not  provide  any  time  limits  or 
guidelines  concerning  the  time  within 
which  reviews  and  appeals  must  be 
handled.  In  addition,  the  regulations 
currendy  provide  that  an  appeal  to  the 
Bureau  of  Hearings  and  Appeals  from 
an  initial  decision  may  be  tiled  up  to  one 
year  after  the  initial  decision.  The  lack 
of  time  guidelines  for  handling  cases 
and  the  long  appeal  period  have 
sometimes  resulted  in  an  unacceptable 
lengthy  period  for  handling 
administrative  reviews  and  appeals. 


This  has  caused  problems  for  the  Board 

in  handling  appeals  especially  in 
disability  cases  since  in  such  cases  a 
claimant's  condition  could  very  well 
have  deteriorated  during  the  duration  of 
the  appeal  rendering  him  disabled 
where  he  would  not  have  been  disabled 
at  the  time  of  the  initial  decision  on  his 
claim. 

The  proposed  revision  to  Part  260  is 
primarily  directed  toward  resolving  the 
delays  in  handling  appeals.  To  this  end. 
the  proposed  revision  provides  that  a 
request  for  reconsideration  of  an  initial 
decision  other  than  an  erroneous 
payment  decision  must  be  filed  within 
60  days  from  the  date  the  decision  was 
mailed  to  the  claimaint.  An  appeal  from 
an  adverse  decision  on  reconsideration 
may  be  taken  to  the  Bureau  of  Hearings 
and  Appeals  by  filing  an  appeal  form 
within  60  days  from  the  date  on  which 
the  decision  was  mailed.  A  further 
appeal  to  the  Board  is  provided  if  the 
appropriate  appeal  form  is  filed  within 
60  days  after  the  decision  of  the  Bureau 
of  Hearings  and  Appeals,  is  mailed.  In 
addition,  the  proposed  revision  would 
impose  guidelines  on  the  various 
decision-making  bodies  concerning  the 
time  periods  within  which  cases  should 
be  handled.  "Hie  procedures  for 
erroneous  payment  decisiorts  are  not 
changed  by  the  proposed  revision. 

The  Board  has  determined  that  this  is 
not  a  major  rule  for  purposes  of 
Executive  Order  12291.  Therefore,  no 
Regulatory  Impact  Analysis  is  required. 
Moreover,  the  amendment  impose  no 
additional  reporting  burden  on  the 
public  and  the  forms  contemplated  by 
the  proposed  regulation  have  been 
approved  by  the  Office  of  Management 
and  Budget 

List  of  Subject  in  20  CFR  Part  280 

Administrative  practice  and 
procedure.  Claims,  Railroad  retirement 

Title  20  CFR  Chapter  n,  is  proposed  to 
be  revised  as  follows: 

1.  The  table  of  contents  for  Tide  20. 
Chapter  II.  Railroad  Retirement  Board, 
Subchapter  B,  is  proposed  to  be  revised 
by  changing  the  tide  of  Part  280  from 
"Appeals  within  the  Board  from 
decisions  issued  by  the  Bureau  of 
Retirement  Claims  and  the  Bureau  of 
Data  Processing  and  Accounts"  to 
"Requests  for  Reconsideration  and 
Appeals  Within  the  Board  From 
Decisions  Issued  by  the  Bureau  of 
Retirement  Claims  and  the  Bureau  of 
Data  Processing  and  Accoimts". 

2.  Part  280  is  propoaed  to  be  revised 
as  follows: . 


PART  260— REQUEST?  FOR 
RECONSIDERATION  AND  APPEALS 
WITHIN  THE  BOARD  FROM 
DECISIONS  ISSUED  BY  THE  BUREAU 
OF  RETIREMENT  CLAIMS  AND  THE 
BUREAU  OF  DATA  PROCESSING  AND 
ACCOUNTS 

Sec. 

280.1  Initial  decisions  by  the  Bureau  of 
Retirement  Claims. 

260.2  Initial  decisions  by  die  Bureau  of  Data 
Processing  and  Accounts. 

260.3  Request  for  reconsideration  of  initial 
decision  of  the  Bureaa  of  Retirement 
Claims  or  Bureau  of  Data  Processing  and 
Account. 

260.4  Request  for  waiver  of  recovery  of  an 
erroneous  payment  and/or  for 
reconsideration  of  an  initial  erroneous 
payment  decision  of  the  Bureau  of 
Retirement  Claims. 

260.5  Appeal  from  a  reconsideration 
decision  of  the  Bureau  of  Retirement 
Claims  or  the  Bureau  of  Data  Processing 
and  Accounts. 

260.6  Time  limit  for  issuing  a  hearing 
decision. 

260.7  Time  limits  for  issuing  a  decision 
when  a  hearing  is  not  held. 

260.8  Pre^bearing  case  review. 

260.9  Final  appeal  from  a  decision  of  the 
referee. 

260.10  Determination  of  date  of  fQing  of 
appeal. 

Authority:  Sec.  TfbJfS)  Pub.  L  93-445.  88 
Stat.  1339  (45  U.S.C  231fjb)(5));  Sea  8  Pub.  L 
93-445,  88  Stat.  1S41  (45  U.S.C  231g);  Sec  5(f) 
Pub.  L  75-722.  52  Stat  ItOO  (45  UAC  S5S(f)). 

§260.1    InWai  decisions  t»y  the  BursMi  of 
Retirement  Cteims. 

(a)  General.  Claims  shall  be 
adjudit^ted  and  initial  decisions  made 
by  the  Bureau  of  Retirement  Claims 
concerning: 

(1)  Applications  for  benefits  under  the 
Railroad  Retirement  Act; 

(2)  The  withdrawal  of  an  application; 

(3)  A  change  in  an  annuity  beginning 
date; 

(4)  The  termination  of  an  annuity; 

(5)  The  modification  of  the  amount  of 
an  annuity  or  lump-sum  benefit; 

(6)  The  reinstatement  of  an  annuity 
which  had  been  terminated  or  modified; 

(7)  The  existence  of  an  erroneous 
payment; 

(8)  The  recovery  of  the  amount  of  an 
erroneous  payment; 

(9)  The  eligibility  of  an  individual  for 

a  supplemental  annuity  or  the  amount  of 
such  supplmental  annuity; 

(10)  Whether  representative  payment 
shall  serve  the  best  interest  of  ^ 
annuitant  as  a  result  of  that  individual's 
incapacity  to  manage  his  annuity 
payments;  and 

(11)  Who  shall  be  designated  or 
continued  as  representative  payee  oa 
behalf  of  an  annuitant 
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(b)  Adjudication  of  claim  and  the 
issuance  of  initial  decision. 
Adjudication  of  a  claim  and  the 
issuance  of  an  initial  decision  shall  be  in 
accordance  with  instructions  issued  by 
the  Director  of  Retirement  Claims  and 
shall  be  made  upon  the  basis  of 
evidence  submitted,  by  the  claimant  and 
evidence  otherwise  available. 

(c)  Recovery  of  erroneous  payment.  A 
decision  to  recover  the  amount  of  an 
erroneous  payment  under  §  260.1(a)(8) 
by  suspension  pr  reduction  of  a  monthly 
benefit  payable  by  the  Board  shall  not 
be  made  prior  to  a  date  30  calendar  days 
after  the  date  on  which  notice  of  the 
erroneous  payment  decision  is  sent  to 
the  beneficiary  or  payee  of  the  benefit 
as  provided  in  S  260.1(d)(6). 

(d)  Notice  of  initial  decision.  (1)  In  all 
cases  except  those  described  in 

§S  260.1(d)(2)-(4)  and  S  260.1(d)(6). 
written  notice  of  an  initial  decision  shall 
be  mailed  by  the  Bureau  of  Retirement 
Claims  to  the  claimant,  annuitant  or 
payee  of  an  annuity  at  the  individual's 
last  known  address  within  30  calendar 
days  after  such  decision  is  made.  Such 
notice  shall  inform  the  claimant, 
annuitant  or  payee  of  an  annuity  of  the 
reason(8)  for  the  decision  and  such 
individual's  right  to  reconsideration  of 
such  initial  decision  as  provided  in 
(260.3. 

(2)  No  notice  of  an  initial  decision  by 
the  Bureau  of  Retirement  Claims  shall 
be  required  when  the  death  of  an 
annuitant  causes  the  entitlement  to  an 
annuity  to  cease. 

(3)  When  an  initial  decision  is  made 
that  an  annuitant's  entitlement  to  a 
disability  annuity  has  ended  because 
the  annuitant  has  recovered  from  such 
annuitant's  disability,  written  notice  of 
that  decision  shall  be  mailed  to  the 
annuitant  or  payee  of  an  anniuty  at  such 
annuitant's  or  payee's  last  known 
address.  Such  notice  shall  inform  the 
annuitant  or  payee  of  an  annuity: 

(i)  Of  the  date  on  which  the  recovery 
from  disability  is  found  to  have 
occurred; 

(ii)  Of  the  reason(s)  supporting  such  a 
finding  of  recovery; 

(iii)  That  entitlement  to  the  annuity 
ends  on  the  last  day  of  the  second 
month  after  the  month  in  which  recovery 
from  disability  is  found  to  have 
occurred: 

(iv)  That  payment  of  the  disability 
annuity  will  cease  elective  on  the  last 
day  of  the  second  month  following  the 
month  In  which  recovery  from  disability 
is  found  to  have  occurred  or  on  the  30th 
calendar  day  after  the  day  the  notice 
provided  by  this  paragraph  is  sent  by 
the  Board,  whichever  date  is  later. 

(v)  That  any  annuity  payments 
received  after  entitlement  has  ended 


will  have  to  be  repaid  unless  waiver  of 
recovery  is  appropriate; 

(vi)  That  prior  to  the  termination  date 
of  the  annuity  the  annuitant  or  payee  of 
an  annuity  may  submit  to  the  Board  any 
information  in  writing  which  the 
annuitant  or  payee  desires  to  be 
considered  by  the  Board  in  its  review; 

(vii)  That  if  no  information  in  writing 
is  received  by  the  Board  before  the 
termination  date  the  annuity  wjll  be 
terminated  as  scheduled  on  that  date; 
and 

(viii)  lliat  the  annuitant  or  payee  has 
the  right  to  reconsideration  of  such 
decision  as  provided  in  {  260.3. 

(4)  When  an  initial  decision  would 
result  in  the  termination  of  an  annuity 
for  which  there  are  competing  claims  or 
as  a  result  of  the  receipt  by  the  Board  of 
information  from  a  source  other  than  the 
annuitant  or  payee  of  an  annuity, 
written  notice  of  the  proposed  decision 
shall  be  mailed  to  the  annuitant  or 
payee  of  an  annuity  at  such  annuitant's 
or  payee's  last  known  address.  Such 
notice  shall  inform  the  annuitant  or 
payee  of  an  annuity: 

(i)  Of  the  reason(s)  for  the  annuity 
termination; 

(ii)  That  the  annuitant  or  payee  has  30 
calendar  days  from  the  date  pf  the 
notice  to  submit  to  the  Board  any 
information  in  writing  which  such 
annuitant  or  payee  desires  to  be 
considered  by  the  Board  in  its  review; 

(iii)  That  payment  of  the  aimuity  will 
either  cease  or  a  decision  to  continue 
payment  of  such  annuity  shall  be  made 
after  the  Board  has  considered  any 
information  in  writing  which  may  be 
submitted  to  the  Board  within  30 
calendar  days  from  the  date  of  the 
notice; 

(iv)  That  if  no  information  in  writing  is 
received  within  30  calendar  days  from 
the  date  of  the  notice,  payment  of  the 
annuity  will  cease  at  the  end  of  the  30- 
day  period;  and 

(v)  That  the  annuitant  or  payee  has 
the  right  to  reconsideration  of  such 
decision  as  provided  in  S  260.3. 

(5)  Whenever  the  Board  receives  any 
significant  information  in  writing  from 
an  annuitant  or  payee  of  an  annuity  as  a 
result  of  mailing  the  notice  described  in 
S  260.1  (d)(4),  the  Board  shall  forward  a 
copy  of  such  information  to  each  of  the 
individuals  who  have  filed  a  competing 
claim  for  such  annuity  informing  them 
that: 

(i)  The  annuity  will  either  be 
terminated  at  the  specified  time  or  a 
decision  to  continue  payment  of  the 
annuity  will  be  made  by  the  Board;  and 

(ii)  "They  may  respond  to  such 
information  and  their  response  will  be 
considered  by  the  Board  provided  that  it 
is  received  by  the  Board  within  a  _ 


reasonable  time.  When  the  Board 
decision  in  such  case  is  to  continue 
payment  of  the  annuity,  the  Board  shall 
send  notice  of  such  initial  decision  to 
each  of  the  competing  claimants  in 
accordance  with  9  260.1(dXl). 

(6)  When  an  initial  decision  that  an 
erroneous  payment  has  been  made  to  a 
beneficiary  is  made  under  §  260.1(a)(7). 
written  notice  of  that  decision  shall  be 
mailed  to  the  beneficiary  or  payee  of  the 
benefit  at  such  beneficiary's  or  payee's 
last  known  address  within  30  calendar 
days  after  such  decision  is  made.  Such 
notice  shall  inform  the  beneficiary  or 
payee: 

(i)  Of  the  reason(s)  for  the  decision; 

(ii)  Of  the  methods  by  which  recovery 
may  be  made; 

(iii)  Of  the  possibility  of  waiver-of 
recovery  of  the  erroneous  payment; 

(iv)  Of  the  conditions  which  must  be 
met  before  waiver  of  recovery  could  be 
granted; 

(v)  That  the  beneficiary  may  request 
waiver  of  recovery  of  the  erroneous 
payment  and/or  reconsideration  of  the 
erroneous  payment  decision  as  provided 
in  §  260.4;  and 

(vi)  Of  the  possibility  of  an  oral 
hearing  with  respect  to  the  issues  of 
waiver  of  recovery  and  reconsideration 
of  the  erroneous  payment  decision. 

§260.2    Initial  decisions  by  ttM  Bureau  Of 
Data  Processing  and  Accounts. 

Within  30  days  after  receipt  of  a 
timely  request  by  an  employee  for  an 
amendment  with  respect  to  the  amount 
of  compensation  credited  to  the 
employee  by  the  Board  under  the 
Railroad  Retirement  Act  and  the 
Railroad  Unemployment  Insurance  Act, 
the  Director  of  Data  Processing  and 
Accounts  shall  appoint  a  qualified 
Board  employee  to  make  a 
determination  with  respect  to  such 
matter.  The  Board  employee  appointed 
by  the  director  shall  promptly  render  a 
decision.  Written  notice  of  such  decision 
shall  be  communicated  by  the  Director 
of  Data  Processing  and  Accounts  to  the 
employee  within  30  days  after  such 
decision  is  made.  Such  notice  shall 
include  notification  of  the  employee's 
right  to  reconsideration  of  the  initial 
decision  as  provided  in  §  260.3.  For 
purposes  of  this  section,  a  timely  request 
to  amend  an  employee's  record  of 
compensation  maintained  under  the 
Railroad  Retirement  Act  shall  be  filed 
within  four  years  after  the  date  on 
which  the  return  of  compensation  was 
required  to  be  made  to  the  Board  by  the 
employee's  employer.  For  purposes  of 
this  section,  a  timely  request  to  amend 
an  employee's  record  of  compensation 
maintained  under  the  Railroad 
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Unemployment  Insurance  Act  shall  be 
filed  within  18  months  after  the  date  on 
which  the  last  return  of  compensation 
was  required  to  be  made  covering  any 
portion  of  the  calendar  year  which 
includes  the  period  during  which  the 
challenged  payment  was  made. 

S260.3    Request  for  r«consid«ratk>n  of 
initial  dadalon  of  tlw  Bureau  of  Retirement 
Claims  or  Bureau  of  Data  Processing  and 
Accounts. 

(a)  Right  to  file  request  for 
reconsideration.  Every  claimant  shall 
have  the  right  to  Rle  a  request  for 
reconsideration  of  an  initial  decision  of 
the  Bureau  of  Retirement  Claims 
described  in  S  260.1(a)  or  an  initial 
decision  of  the  Bureau  of  Data 
Processing  and  Accounts  described  in 

S  260.2.  Provided  however,  that 

(1)  An  individual  under  age  18  shall 
not  have  the  right  to  reconsideration  of  a 
finding  of  incapacity  to  manage  his  or 
her  annuity  payments,  but  shall  have  the 
right  to  contest  the  finding  that  he  or  she 
is,  in  fact,  under  age  18; 

(2)  An  individual  who  has  been 
adjudged  legally  incompetent  shall  not 
have  the  right  to  reconsideration  of  a 
finding  of  incapacity  to  manage  his  or 
her  annuity  payments,  but  shall  have  the 
right  to  contest  the  fact  of  his  or  her 
having  been  adjudged  legally 
incompetent:  and 

(3)  An  individual  shall  not  have  the 
right  to  reconsideration  of  a  denial  of  his 
or  her  application  to  serve  as 
representative  payee  on  behalf  of  an 
annuitant.  Such  request  for 
reconsideration  shall  be  filed  and 
disposed  of  in  the  manner  prescribed  in 
this  section,  except  that  a  request  for 
reconsideration  of  an  initial  erroneous 
payment  decision  under  S  260.1(a)(7) 
shall  be  filed  and  disposed  of  in  the 
manner  prescribed  in  S  260.4. 

(b)  Written  request  for 
reconsideration.  A  written  request  for 
reconsideration  must  be  filed  with  the 
appropriate  bureau  within  60  days  from 
the  date  upon  which  notice  of  the  initial 
decision  is  mailed  to  the  claimant.  The 
claimant  shall  state  the  basis  for  the 
reconsideration  request  and  provide  any 
additional  evidence  which  is  available. 
No  hearing  will  be  provided  by  the 
bureau  conducting  the  reconsideration. 

(c)  Right  to  further  review  of  initial 
decision.  The  right  to  further  review  of 
an  initial  decision  of  the  Bureau  of 
Retirement  Claims  or  Bureau  of  Data 
Processing  and  Accounts  shall  be 
forfeited  unless  a  written  request  for 
reconsideration  is  filed  within  the  time 
period  prescribed  in  this  section  or  good 
cause  is  shown  by  the  claimant  for 
failing  to  file  a  timely  request  for 
reconsideration. 


(d)  Timely  request  for 
reconsideration.  In  determining  whether 
the  claimant  has  good  cause  for  faUure 
to  file  a  timely  request  for 
reconsideration  the  bureau  director  shall 
consider  the  circumstances  which  kept 
the  claimant  fix}m  filing  the  request  on 
time  and  if  any  action  by  the  Board 
misled  the  claimant.  Examples  of 
circumstances  where  good  cause  may 
exist  include,  but  are  not  limited  to: 

(1)  A  serious  illness  which  prevented 
the  claimant  from  contacting  the  Board 
in  person,  in  writing,  or  through  a  friend, 
relative  or  other  person; 

(2)  A  death  or  serious  illness  in  the 
claimant's  immediate  family  which 
prevented  him  or  her  from  filing; 

(3)  The  destruction  of  important  and 
relevant  records: 

(4)  A  failure  to  be  notified  of  a 
decision;  or 

(5)  An  unusual  or  unavoidable 
circumstance  existed  which 
demonstrates  that  the  claimant  would 
not  have  known  of  the  need  to  file 
timely  or  which  prevented  the  claimant 
from  filing  in  a  timely  manner. 

(e)  Impartial  review.  The 
reconsideration  of  the  initial  decision 
shall  be  conducted  by  a  person  who 
shall  not  have  any  interest  in  the  parties 
or  in  the  outcome  of  the  proceedings, 
shall  not  have  direcdy  participated  in 
the  initial  decision  which  has  been 
requested  to  be  reconsidered  and  shall 
not  have  any  other  interest  in  the  matter 
which  might  prevent  a  fair  and  impartial 
decision. 

(f)  Timely  review.  The  director  of  the 
bureau  to  whom  a  request  for 
reconsideration  is  directed  shall  make 
every  effort  to  issue  a  decision  upon 
reconsideration  and  send  a  copy  of  the 
decision  to  the  claimant  within  60  days 
of  the  date  that  the  request  for 
reconsideration  is  filed. 

(g)  Right  to  appeal  adverse  decision. 
If  the  reconsideration  decision  is 
adverse  to  the  claimant  annuitant  or 
payee,  he  or  she  shall  be  notified  of  his 
or  her  right  to  appeal  the  decision  to  the 
Bureau  of  Hearings  and  Appeals,  as 
provided  in  S  260.5. 

92604    Request  for  waiver  of  recoveqr  Off 
an  erroneous  peyment  and/or  for 
reconsideration  of  an  Initial  erroneous 
payment  decision  of  the  Bureau  of 
Retirement  Claims. 

(a)  General.  A  beneficiary  who  has 
been  determined  to  have  received  an 
eroneous  payment  under  S  260.1(a)(7) 
shall  have  the  right  upon  the  filing  of  a 
timely  request  in  accordance  with  the 
requirements  of  this  section,  to  request 
widver  of  recovery  of  the  erroneous 
payment  and/or  reconsideration  of  the 
erroneous  payment  decision.  The 


beneficiary  shaU  have  the  ri^t  to  an 
informal  oral  hearing  on  the  issue  of 
waiver  of  recovery  and/or 
reconsideration  of  the  erroneous 
payment  decision,  before  an  employee 
of  the  Board  designated  to  conduct  such 
a  hearing,  prior  to  commencement  of 
recovery  by  suspension  or  reduction  of  a 
monthly  benefit 

(b)  Request  for  waiver  of  recovery 
and/or  reconsideration  of  an  erroneoaa 
payment  decision  and  for  an  oral 
hearing.  A  request  for  waiver  of 
recovery  and/or  reconsideration  of  an 
erroneous  payment  decision  and  for  an 
oral  hearing  under  this  section  shall  be 
in  writing  and  addressed  to  the  district 
office  of  the  Board  set  forth  in  the  initial 
decision  letter  or  to  the  Director  of 
Retirement  Claims.  The  request  must  be 
received  by  either  the  appropriate 
district  office  or  the  Director  of 
Retirement  Claims  within  30  calendar 
days  from  the  date  on  which  notice  of 
the  erroneous  payment  decision  was 
sent  to  the  beneficiary.  The  beneficiary 
shall  state  in  the  request  whether  he  or 
she  elects  to  have  an  oral  hearing.  If  die 
beneficiary  does  not  elect  to  have  an 
oral  hearing  with  respect  to  his  or  her 
request  for  waiver  of  recovery  or  for 
reconsideration  of  the  erroneous 
payment  decision,  he  or  she  may,  along 
with  the  request  submit  any  evidence 
and  argument  which  he  or  she  would 
like  to  present  in  support  of  his  or  her 
case.  _ 

(c)  Right  to  further  review  of  an  initial 
erroneous  payment  decision.  The  ri^t 
to  further  review  of  an  initial  erroneous 
payment  decision  of  the  Bureau  of 
Retirement  Qaims  shall  be  forfeited 
unless  a  written  request  for 
reconsideration  is  filed  within  the  time 
period  prescribed  in  this  section  or  good 
cause  is  shown  by  the  beneficiary  for 
failing  to  file  a  timely  request  for 
reconsideration.  Good  cause  for  failure 
to  file  a  timely  request  shall  be 
determined  by  the  Director  of 
Retirement  Claims  in  the  manner 
prescribed  in  S  280.3(d). 

(d)  Delay  in  the  commencement  of 
recovery  of  erroneous  payment  Where 
a  timely  request  for  waiver  or 
reconsideration  is  filed  as  provided  in 
this  section,  the  Director  of  Retirement 
Qaims  shall  not  commence  recovery  of 
the  erroneous  payment  by  suspension  or 
reduction  of  a  monthly  benefit  payable 
by  the  Board  until  a  decision  with 
respect  to  such  request  for  waiver  or 
reconsideration  has  been  made  and 
notice  thereof  mailed  to  the  claimant 

(e)  Impartial  review.  Upon  receipt  of  a 
timely  request  for  an  oral  hearing  under 
this  section,  the  Director  of  Retirement 
Claims  or  his  or  her  delegee  shall 
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promptly  arrange  for  the  selection  of  a 
Board  employee  to  conduct  a  hearing  in 
the  case.  The  employee  designated  to 
conducl  a  bearing  under  this  section 
shall  not  have  had  any  prior 
involvement  with  the  initial  erroneous 
payment  decision  and  shall  conduct  the 
hearing  in  a  fair  and  impartial  manner. 
The  employee  designated  to  conduct  a 
hearing  under  this  section  shall 
prompdy  schedule  a  time  and  place  for 
the  hearing  and  promptly  noti^  the 
beneficiary  of  such. 

(f)  Oral  hearing.  The  beneficiary  shall 
upon  request  have  the  opportunity  to 
review,  prior  to  the  hearing,  his  or  her 
claim  folder  and  all  documents  pertinent 
to  the  issues  raised.  A  hearing 
conducted  under  this  section  shall  be 
informal  At  the  hearing  the  beneficiary 
shall  be  afforded  the  following  rights: 

(1)  To  present  his  or  her  case  oreilly 
and  to  submit  evidence,  whether 
through  witnesses  or  documents; 

(2)  To  cross-examine  adverse 
witnesses  who  appear  at  the  hearing; 
and 

(3)  To  be  represented  by  counsel  or 
other  person. 

{g}  Preparation  of  recommended 
decision.  Upon  completion  of  the 
hearing,  the  employee  who  conducts  tfie 
hearing  shall  prepare  a  summary  of  the 
case  including  a  statement  of  the  facts, 
the  employee's  findings  of  fact  and  law, 
and  a  recommended  decision.  The 
summary  of  the  case  shall  then  be 
submitted  to  the  Director  of  Retirement 
Claims. 

(h)  Timely  review.  The  Director  of 
Retirements  Claims  shall  make  every 
effort  to  render  a  decision  with  respect 
to  the  beneficiary's  request  for 
reconsideration  of  the  initial  erroneous 
payment  determination  and/or  waiver 
of  recovery  and  shall  notify  the 
beneficiary  of  that  decision  writhin  60 
days  of  the  date  that  the  request  for 
reconsideration  is  filed  or  the  date  that 
the  summary  of  the  case  is  received 
from  the  employee  who  conducts  the 
hearing,  whichever  is  later. 

(i)  Right  to  appeal  advene  decision.  If 
the  Director  of  Retirement  Clahns 
renders  a  decision  adverse  to  the 
beneficiary,  he  or  she  shall  further  notify 
the  beneficiary  of  the  basis  for  such 
determination  and  that  the  beneficiary 
may  appeal  the  decision  to  the  Bureau  of 
Hearings  and  Appeals,  as  provided  in 
i  280.5. 

U)  Repayment  ia  not  a  bar  to 
requesting  waiver  and/or 
reccmaideration.  The  fact  that  a 
beneficiary  may  have  notified  the  Board 
with  respect  to  the  method  by  which  he 
or  she  could  choose  to  have  the  recovery 
made,  or  the  fact  that  such  beneficiary 
may  have  actually  tendered  to  the  BoaMJ 


a  portion  or  all  of  the  amount  of  the 
erroneous  payment  shall  in  no  way 
operate  to  prejudice  his  or  her  right  to 
request  reconsideration  of  the  initial 
erroneous  payment  determinations  or  to 
request  waiver  of  recovery. 

§  260.S    Appeal  from  a  reconstderatton 
decision  of  tfw  Bureau  of  Retirement 
Claims  or  the  Bureau  of  OtHk  Processing 
an«f  Accounts. 

(a)  General.  Every  claimant  shall  have 
a  right  to  appeal  to  the  Bureau  of 
Hearings  and  Appeals  from  any 
reconsideration  decision  of  the  Bureau 
of  Retirement  Claims  or  the  Bureau  of 
Data  Processing  and  Accounts  by  which 
he  or  she  claims  to  be  aggrieved. 

(b)  Appeal  from  a  reconsideration 
decision.  Appeal  from  a  reconsideration 
decision  of  the  Bureau  of  Retirement 
Claims  or  the  Bureau  of  Data  Processing 
and  Accounts  shall  be  made  by  filing 
the  form  prescribed  by  the  Board  for 
such  purpose.  Such  appeal  must  be  filed 
with  the  Bureau  of  Hearings  and 
Appeals  withtai  60  days  frcnn  the  date 
upon  which  notice  of  the 
reconsideration  decision  is  mailed  to  the 
claimant 

(c)  R^ht  to  review  of  a 
reconsideration  decision.  The  right  to 
review  of  a  reconsideration  decision  of 
the  Bureau  of  Retirement  Claims  or  the 
Bureau  of  Data  Processing  and  Accounts 
shall  be  forfeited  unless  an  appeal  is 
filed  in  the  manner  and  within  the  time 
prescribed  in  this  section.  However, 
when  a  claimant  fails  to  file  an  appeal 
before  the  Bureau  of  Hearings  and 
Appeals  within  the  time  prescribed  in 
this  section,  the  referee  may  waive  this 
requirement  of  timeliness.  Such  waiver 
shall  only  occur  in  cases  where  the 
claimant  has  made  a  showing  of  good 
cause  for  failme  to  file  a  timely  appeal 
Good  cause  for  failure  to  file  a  timely 
appeal  will  be  determined  by  a  referee 
in  the  manner  described  in  |  280.3(d). 

(d)  Impartial  review.  Within  30  days 
after  the  claimant  has  filed  a  proper 
appeal,  the  Director  of  Hearings  and 
Appeals  shall  appoint  a  referee  to  act  on 
the  appeal.  The  Director  of  Hearings  and 
Appeals  may,  if  the  Bureau  of  Hearings 
and  Appeals'  caseload  dictates,  appoint 
a  qualified  Board  employee,  other  than  a 
referee  assigned  to  the  Bureau  of 
Hearings  and  Appeals  to  act  as  referee 
with  respect  to  a  case.  Such  referee  shall 
not  have  any  interest  in  the  parties  or  in 
the  outcome  of  the  proceedings,  shall 
not  have  directly  participated  in  the 
initial  decision  or  the  reconsideratioa 
decision  from  which  the  appeal  is  made, 
and  shall  not  have  any  other  interest  in 
the  nutter  which  might  prevent  a  fair 
and  impvtial  decision. 


(e)  Power  of  referee  to  conduct 
hearings.  In  the  development  of  appeals, 
the  referee  shall  have  the  power  to  hold 
hearings,  require  and  compel  the 
attendance  of  witnesses  by  subpoena  or 
otherwise  in  accordance  with  the 
procedures  set  forth  in-Part  258  of  this 
chapter,  administer  oaths,  rule  on 
motions,  take  testimony,  and  make  all 
necessary  investigations. 

(f)  Evidence  presented  in  suf^ort  of 
appeal.  The  appellant  or  his  or  her 
representative,  shall  be  afforded  full 
opportunity  to  present  evidence  upon 
any  controversial  question  of  fact,  orally 
or  in  writing  or  by  means  of  exhibits;  to 
examine  and  cross-examine  witnesses; 
and  to  present  argument  in  support  of 
the  appeal  If,  in  the  judgment  of  the 
referee,  evidence  not  offered  by  the 
appellant  is  available  and  is  relevant 
and  material  to  the  merits  of  the  claim, 
the  referee  may  obtain  such  evidence 
upon  his  or  her  own  initiative.  If  new 
evidence  is  obtained  subsequent  to  an 
oral  hearing,  other  than  evidence 
submitted  by  the  appellant  or  his  or  her 
representative,  the  referee  shall  notify 
the  appellant  or  his  or  her 
representative  that  such  evidence  was 
obtained  and  shall  describe  the  nature 
of  the  evidence  in  question.  In  such 
event  the  appellant  shall  have  30  days 
to  submit  rebuttal  evidence  or  argument 
or  to  request  a  supplemental  hearing  to 
confront  and  challenge  sudi  new 
evidence.  The  appellant  may  move  for 
an  extension  of  time  to  submit  rebuttal 
evidence  or  argument  and  the  referee 
may  grant  the  motion  upon  a  showing  of 
good  cause.  The  referee  shaU  protect  the 
record  against  scandal  impertinence, 
and  irrelevancies,  but  the  technical  rules 
of  evidence  shall  not  apply. 

(g)  Submission  of  written  argument  in 
lieu  of  oral  hearing.  Where  the  referee 
finds  that  no  factual  issues  are 
presented  by  an  appeal,  and  the  only 
issues  raised  by  the  appellant  are  issues 
concerning  the  application  or 
interpretation  of  law,  the  appellant  or 
his  or  her  representative  shall  be 
afforded  full  opportunity  to  submit 
written  argument  in  support  of  the  claim 
but  no  oral  hearing  shall  be  held. 

(h)  Conduct  of  oral  hearing.  (1}  In  any 
case  in  which  an  oral  hearing  is  to  be 
held  pursuant  to  the  provisions  of  this 
section,  the  referee  shall  schedule  a  time 
and  place  for  the  conduct  of  the  hearing. 
The  referee  shall  promptly  notify  the 
party  or  parties  to  the  proceeding  by 
mail  as  to  said  time  snid  place  for  the 
hearing.  The  notice  shall  include  a 
statement  of  the  specific  issues  involved 
in  the  cas&  The  referee  shall  make 
every  effort  to  hold  the  bearing  within 
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150  days  after  the  date  the  appeal  is 
filed. 

(2)  A  party  to  the  proceediiu  may 
object  to  the  time  and  place  of  the 
hearing  or  as  to  the  stated  issues  to  be 
resolved  by  filing  a  written  notice  of 
objection  with  the  referee.  The  notice  of 
objection  shall  clearly  set  forth  the 
matter  objected  to  and  the  reasons  for 
such  objection,  and,  if  the  matter 
objected  to  is  Uie  time  and  place  of  the 
hearing,  said  notice  shall  further  state 
that  party's  choice  as  to  the  time  and 
place  for  the  hearing.  Said  notice  of 
objection  shall  be  filed  at  the  earliest 
practicable  time,  but  in  no  event  shall 
said  notice  be  filed  later  than  five 
business  days  prior  to  the  scheduled 
date  of  the  hearing. 

(3)  The  referee  shall  rule  on  any 
objection  timely  filed  by  a  party  under 
this  subsection  and  shall  notify  the 
parfy  of  his  or  her  ruling  thereon.  The 
referee  may  for  good  cause  shown,  or 
upon  his  or  her  own  motion,  reschedule 
the  time  and/or  place  of  the  hearing. 
The  referee  also  may  limit  or  expand  the 
issues  to  be  resolved  at  the  hearing. 

(4)  If  neither  a  party  nor  his  or  her 
representative  appears  at  the  time  and 
place  scheduled  for  the  hearing,  that 
party  shall  be  deemed  to  have  waived 
his  or  her  right  to  an  oral  hearing  unless 
said  parfy  either  fil^d  with  the  referee  a 
notice  of  objection  showing  good  cause 
why  the  hearing  should  have  been 
rescheduled,  which  notice  was  timely 
filed  but  not  ruled  upon,  or,  within  10 
days  following  the  date  on  which  the 
hearing  was  scheduled,  said  parfy  files 
with  the  referee  a  motion  to  reschedule 
the  hearing  showing  good  cause  why 
neither  the  party  nor  his  or  her 
representative  appeared  at  the  hearing 
and  further  showing  good  cause  as  to 
why  said  parfy  failed  to  file  at  the 
prescribed  time  any  notice  of  objection 
to  the  time  and  place  of  the  hearing. 

(5)  If  the  referee  finds  either  that  a 
notice  of  objection  was  timely  filed 
showing  good  cause  to  reschedule  the 
hearing,  or  that  the  parfy  has  within  10 
days  following  the  date  of  the  hearing 
filed  a  motion  showing  good  cause  for 
failure  to  appear  and  to  file  a  notice  of 
objection,  the  referee  shall  reschedule 
the  hearing.  If  the  referee  finds  that  the 
hearing  riiall  not  be  rescheduled,  he  or 
she  shall  so  notify  the  parfy  in  writing. 

(i)  Preaervation  of  evidence  presented. 
All  evidence  presented  by  the  appellant 
and  all  evidence  developed  by  the 
referee  shall  be  preserved.  Such 
evidence,  together  with  a  record  of  the 
argimients,  oral  or  written  and  the  file 
previously  created  in  the  adjudication  of 
the  claim,  shall  constitute  the  record  on 
appeal.  After  an  appeal  is  filed,  the 
compilation  of  the  record  shall  be 


initiated  by  the  inclusion  therein  of  the 
file  created  in  the  adjudication  of  the 
claim:  the  compilation  of  the  record 
shall  be  kept  up-to-date  by  the  prompt 
addition  thereto  of  all  parts  of  the  record 
subsequently  developed.  The  entire 
record  shall  be  available  for 
examination  by  the  appellant  or  his  or 
her  representative  at  any  time  during  the 
pendency  of  the  appeal. 

(j)  Extension  of  time  to  submit 
evidence.  Except  where  the  referee  has 
determined  that  additional  evidence  not 
offered  by  the  appellant  at  or  prior  to 
'  the  hearing  is  available,  the  record  shall 
be  closed  as  of  the  conclusion  of  the 
hearing.  The  appellant  may  move  for  an 
extension  of  time  to  submit  evidence 
and  the  referee  may  grant  the  motion 
upon  a  showing  of  good  cause  for  failure 
to  have  submitted  the  evidence  earlier. 
The  extension  shall  be  for  a  period  not 
exceeding  30  days. 

§260.6    Time  KmH  for  issuing  ■  hearing 
decision. 

(a)  General.  The  referee  shaD  make 
every  effort  to  issue  a  decision  within  45 
days  after  the  hearing  is  held. 

(b)  Submission  of  additional  evidence. 
If  the  referee  requests  additional 
evidence,  he  or  she  shall  do  so  within  30 
days  after  the  hearing  is  held  and  he  or 
she  shall  make  every  effort  to  issue  the 
hearing  decision  within  45  days  after  the 
additional  evidence  is  received  and  the 
period  for  comment  has  ended.  If  the 
claimant  wishes  to  submit  additional 
evidence  or  written  statements  of  fact  or 
law,  the  referee  shall  make  every  effort 
to  issue  the  hearing  decision  within  45 
days  after  the  written  statements  are 
received  or  the  additional  evidence  is 
received  and  the  period  for  comment 
has  ended. 

(c)  Supplemental  hearing.  If  on  the 
basis  of  additional  evidence  the  referee 
decides  a  supplemental  hearing  is 
necessary,  the  supplemental  hearing  will 
be  held  within  30  days  after  the  receipt 
of  the  additional  evidence  and  the 
referee  shall  make  every  effort  to  issue  a 
decision  within  30  days  after  die 
supplemental  hearing  is  held. 

(d)  Reassignment  of  case  to  another 
referee.  If,  after  a  hearing  has  been  held, 
it  is  necessary  to  reassign  a  case  to 
another  referee  due  to  the  unavailabilify 
of  the  original  referee  (e.g.,  resignation, 
retirement  illness],  the  case  will  be 
promptly  reassigned.  The  new  referee 
shall  make  every  effort  to  issue  a 
hearing  decision  within  30  days  after  the 
reassignment. 

1260.7    Tlmelmttsforieeuii^adecWon 
wtwn  a  hearing  Is  not  held. 

If  a  claimant  waives  his  at  her  right  to 
appear  at  a  hearing  and  the  referee  does 


not  schedule  the  case  for  hearing,  or  the 
evidence  in  the  record  supports  a 
favorable  decision  without  a  hearing,  or 
a  hearing  is  not  required  pursuant  to 
§  260.5(g),  the  referee  shall  make  every 
effort  to  issue  a  decision  within  90  days 
&Y)m  the  date  the  appeal  is  filed: 
Provided,  however,  that  if  the  referee 
requests  additional  evidence  it  shall  be 
requested  within  45  days  of  the  filing  of 
the  appeal  and  the  referee  shall  make 
every  effort  to  issue  a  decision  within  30 
days  after  the  additional  evidence  is 
received  and  the  appellant  conunents  on 
the  evidence,  or  if  no  comment  is 
received  after  the  close  of  the  comment 
period. 

{  2604    Pre  heaikty  case  review. 


(a)  General.  The  referee  assigned  to  a 
case  may,  prior  to  an  oral  hearing,  upon 
his  or  her  own  motion,  refer  the  case 
back  to  the  bureau  of  the  Board  which 
issued  the  initial  decision  for  the 
purpose  of  reconsideration  of  that 
decision,  where  the  referee  finds  that 

(1)  Additional  evidence  pertinent  to 
the  resolution  of  the  issues  on  appeal 
was  submitted  by  the  appellant  at  the 
time  the  appeal  was  filed,  or  subsequent 
thereto;  or 

(2)  Additional  evidence  pertinent  to 
the  resolution  of  the  issues  on  appeal  is 
available  and  should  be  procured;  or 

(3)  There  is  some  other  indication  in 
the  record  that  the  initial  decision  may 
be  revised  in  a  maimer  favorable  to  the 
appellant 

(b)  Referral  of  case  for  further  review 
by  initial  adjudicating  unit  Where  the 
referee  finds  that  referral  of  a  case  back 
to  the  bureau  which  issued  the  initial 
decision  for  the  purpose  of 
reconsideration  of  that  decision  would 
be  warranted,  the  referee  shall  give  that 
bureau  the  reason  for  such  referral, 
together  with  specific  directions  as  to 
the  handling  of  the  case  of 
reconsideration. 

(c)  Reconsideration  of  case  by  initial 
adjudicating  unit  The  bureau  to  which  a 
case  is  referred  shall  promptly 
undertake  any  additional  development 
required,  and  shall  make  a 
determination  as  to  whether  the  initial 
determination  may  be  revised  in  whole 
or  in  part  in  a  manner  favorable  to  the 
appellant  Upon  issuance  of  its 
determination,  the  bureau  in  question 
shall  return  the  case  along  with  a  copy 
of  its  decision  to  the  referee. 

(d)  Revision  of  initial  decision  in 
whole  or  in  part  Where  the  bureau  to 
which  a  case  is  referred  determines  to 
revise  its  initial  decision  in  whole  or  in 
part  that  bureau  shall  notify  the 
appellant  of  such  determination.  If  tfa« 
revised  determination  is  whoUy 
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fevorable  to  the  app^ant,  be  or  she 
shall  be  notified  that  the  appeal  to  the 
Bureao  of  Hearings  and  Appeals  will  be 
dismissed  by  the  referee  assigned  to  the 
case,  ff  the  revised  decision  is  partially 
favoraWe  to  the  appellant,  the  notice 
shall  inform  the  appeDant  that  the 
referee  wiU  proceed  with  the  pcvtion  of 
the  appellant's  case  not  revised  in  his  or 
her  favor,  unless  the  appellant  should 
request  disntissal  of  the  appeal. 

(e)  Timely  conduct  of  oral  hearing. 
The  £act  that  a  case  on  appeal  has  been 
referred  back  to  the  bureau  which 
issued  the  initial  decision  in  the  case 
shall  not  delay  the  conduct  of  a  hearing 
scheduled  with  respect  to  the  appeal, 
unless  the  appellant  agrees  to  a  delay.  If 
it  appears  that  the  bureau  to  which  a 
case  has  been  referred  will  not  have 
oompteted  its  reconsideration  of  the 
case  prior  to  the  date  of  a  scheduled 
hearing  on  an  appeal  and  the  appellant 
has  not  agreed  to  a  delay  in  the  conduct 
of  the  hearing,  the  referee  shall  proceed 
with  the  beariRg  and  the  handhog  of  the 
case  as  tfaou^  the  case  had  not  been 
referred  back  to  the  bureau. 

|260l9    Final  appeal  from  adacision of  ttM 
rafsi  06. 

(a)  General  Every  appellant  shall 
have  a  right  to  a  final  appeal  to  the 
Railroad  Retirement  Board  from  any 
decision  of  a  referee  by  which  he  or  she 
claims  to  be  aggrieved. 

(b)  Appeal  from  decision  of  referee. 
Rnai  appeal  firom  a  decision  of  a  referee 
shall  be  made  by  the  execution  and 
fiHng  of  the  final  appeal  form  prescribed 
by  the  Board.  Such  appeal  must  be  filed 
with  the  Board  within  60  days  from  the 
date  upon  which  notice  of  the  decision 
of  the  referee  is  mailed  to  the  appeOant 
at  the  last  address  furnished  by  him  or 
her. 

(c)  Timefy  filing.  The  rf^  to  further 
review  of  a  decision  of  a  referee  shaD  be 
forfeited  unless  formal  final  appeal  is 
filed  in  the  manner  and  within  the  time 
prescribed  in  f  280.9(b). 

(d)  Submission  of  odeHtionat  evidetice. 
Upon  final  appeal  to  the  Board,  the 
appellant  shall  not  have  the  right  to 
submit  additional  evidence:  Provided, 
however,  that  if  upon  final  appeal  to  the 
Board  the  Board  finds  that  new  or  better 
evidence  is  available,  the  Board  may 
obtain  such  evidence  in  which  event  the 
appellant  shall  be  advised  with  respect 
to  such  evidence  and  given  an 
opportuifity  to  submit  rebuttal  evidence 
and  argument:  Provided  further,  that  in 
the  event  that  pursuant  to  the  preceding 
proviso,  material  evidence  is  developed 
which  tends  to  show  facts  contrary  to 
those  found  by  the  referee,  or  in  the 
event  that  the  appellant  shows  that  he  is 
ready  to  present  further  material 


evidence,  which  for  good  reason  he  was 
not  able  to  present  to  the  referee,  the 
claim  may  be  refierred  back  to  the 
referee.  Thereupon,  the  referee  shall 
develop  additional  evidence  for 
inclusion  in  the  record,  review  the  entire 
case,  and  shall: 

(1)  Issue  his  or  her  decision  on  remand 
or 

(2)  Transmit  the  entire  record  to  the 
Board  together  with  his  or  her 
recommendation  to  the  Board  for  final 
decision.  All  remand  decisions  are  final 
intermediate  level  administrative 
decisions  which  dispose  of  the  appeal 
before  the  Board  and  if  an  appellant  is 
dissatisfied  with  a  remand  decision  he 
or  she  must  ftppeal  that  decision  to  the 
Board  in  the  manner  described  in 

§  280.9(b). 

(e)  Decision  of  the  Board.  The 
decision  of  the  Board  shall  be  made 
upon  the  record  of  evidence  and 
argument  which  has  been  made  in  the 
handling  of  the  case  before  final  appeal 
to  the  Board,  with  such  additions  as  may 
be  made  pursuant  to  this  section. 
Further  argimient  will  not  be  permitted 
except  upon  a  showing  by  the  appellant 
that  he  or  she  has  argument  to  present 
which  for  vahd  reasons  he  or  she  was 
unable  to  present  at  an  earlier  stage  or 
in  cases  in  which  the  Board  requests 
further  elaboration  of  the  appellant's 
arguments.  In  such  cases,  the  further 
argument  shall  be  submitted  orati;  or  in 
writing,  84  the  Board  may  indicate  in 
each  case,  and  shall  be  subject  to  such 
restrictions  as  to  form,  subject  matter, 
lengiA  and  time  as  the  Board  may 
indicate  to  the  appefiant. 

(f)  Issvance  of  decision.  The  Board 
shall  make  every  eSbrt  to  issue  a 
decision  with  90  days  after  the  later  of: 

(1)  The  date  the  final  appeal  is  filed: 

(2)  The  date  new  or  better  evidence  is 
obtained  in  accordance  with  9  280.9(d) 
and  the  appeUant  has  commented  on  it 

(3)  The  date  new  or  better  evidence  is 
obtained  in  accordance  with  9  260.9(d) 
and  after  the  close  of  the  comment 
period: 

(4)  The  date  further  argument 
submitted  in  accordance  witit  1 260.9(0) 
is  received;  or 

(5)  The  date  the  record  is  returned  to 
the  Board  following  referral  back  to  the 
referee. 

(g)  Review  of  decisions  rendered  prior 
to  appeal  to  Board.  The  Board  may,  on 
its  own  motion,  review  or  cause  to  be 
reviewed  any  decision  issued  by  a 
subordinate  official  or  employee  under 
this  part. 

§260.10    Determinethm  of  dale  Of  filling  of 
appeal. 

In  determining  whether  an  appeal  has 
been  made  in  accordance  with  the 


regidations  in  this  part,  the  date  of  filing 
a  duly  executed  appeal  form  prescribed 
by  the  Board  shall  be  the  date  of  its 
receipt  at  an  office  of  the  Board  ot  the 
dat^  of  delivery  for  the  purpose  of 
transmission  to  the  Board's  main  office 
in  Chicago,  Illinois,  to  any  field  agent . 
specificially  authorized  by  a  regional 
director  to  receive  custody  thereof  in  the 
district  where  delivery  is  made, 
whichever  date  is  earlier. 

Dated:  April  23. 19S2. 
By  authority  of  the  Board. 
Jamas  T.  Brown, 

Chief  Executive  Officer.  Raitrood  Retirement 
Board. 

|FR  Doc B-13ZU Pled S-l3-«£MSai4 
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DEPARTMEffT  OF  THE  TREASURY 

Internal  Revenue  Service 

26CFRPartt 

IUt-8>-6») 

Partiai  EackMion  Of  ENvidMMto  Md 
Intefest;  PtMic  Hearing  on  Proposed 
Regutationa 

AOENCVr  Internal  Revenue  Service, 
TYeasury. 

action:  Notice  of  public  hearing  on 
proposed  regulations. 

summary:  This  document  provide* 
notice  of  a  public  hearing  on  proposed 
regulations  relating  to  the  partial 
exclusion  of  dividends  and  interest  book 
gross  income. 

DATca:  The  public  heating  will  be  held 
on  )■»  22>  1962.  beginning  at  104)0  a  jn. 
Outlines  of  oral  comments  most  be 
delivered  or  mailed  by  )une  8, 1982. 

/a>DRES9;  The  public  hearing  will  be 
held  in  the  IJI.S.  Auditorium.  Seventh 
Floor.  7400  Corridor,  Internal  Revenue 
Building.  1111  Constitotion  Avenue, 
N.W.,  Washington,  D.C.  The  ootUnes 
should  be  submitted  to  the 
Commissioner  of  Internal  Revenue,  Attn: 
CC:LRT  [LR-83-80).  Washington.  D.C. 
20224. 

FOn  RMTHER  INFORMATION  CONTACT: 
Charles  Hayden  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel  Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20224,  202-^66-3935,  not  a  toU-fiee 
calL 

SUPn^MCNTANY  INIHJRMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  sections  116,  854,  857, 
and  1232  of  the  Internal  Revenue  Code 
of  1954.  the  proposed  regulations 
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appeared  in  the  Federal  Register  for 
Tuesday,  February  9, 1962  (47  FR  5902). 

The  rules  of  §  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rules"  (28 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  the 
time  prescribed  in  the  notice  of 
proposed  rulemaking  and  also  desire  to 
present  oral  comments  at  the  hearing  on 
the  proposed  regulations  should  submit 
an  outline  of  the  comments  to  be 
presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject  by 
June  8, 1982.  Each  speaker  will  be 
limited  to  10  minutes  for  oral 
presentation  exclusive  of  time  consumed 
by  questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  a.m. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

This  docimient  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  8  of  the  Treasury 
Directive  for  improving  government 
regulations  appearing  in  the  Federal 
Register  for  Wednesday,  November  8, 
1978. 

By  direction  of  the  Commissioner  of 
Internal  Revenue. 

David  E.  DtddiMOii. 

Director,  Legislation  and  Regulations 
Division. 

(PR  Doc.  82-13017  Filed  S-13-8Z:  S.^  an) 
BILUNO  COOE  4«»-*MI 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
(Docket  Me.  H-022] 

Hazard  Communication;  Public 
Hearings 

Note. — ^This  document  originally  appeared 
in  the  Fedenl  Registw  for  Wednesday,  May 
12. 1982.  h  is  reprinted  in  this  issue  to  meet 
requirements  for  publication  on  the  Tuesday/ 
Friday  schedule  assigned  to  the  Deparbnent 
of  Labor. 

AOmcv:  Occupational  Safety  and 
Health  Administration  (OSHA),  Labor. 
ACTION:  Notice  of  proposed  rulemaking; 
modification  of  hearing  notice. 

SUMMAWY:  On  March  19, 1982.  OSHA 
Published  a  notice  of  proposed 


rulemaking  (NPRM)  on  hazard 
communication  in  tibe  Federal  Register 
(47  FR  12092).  A  notice  announcing 
dates  and  locations  for  public  hearings 
on  the  NPRM  was  published  on  April  18. 
1982  (47  FR  16348). 

The  locations  announced  for  the 
hearings  were  Washington,  D.C. 
Houston.  San  Oiego  and  Detroit  "ITie 
selection  of  these  sites  was  based 
primarily  on  geographical 
considerations.  Interested  parties  have' 
since  suggested  that  participation  on  the 
West  Coast  could  be  significantly 
increased  by  moving  the  hearing  site 
there  from  San  Diego  to  Los  Angeles. 
OSHA  has  agreed  to  this  suggestion  and 
is  hereby  annoimdng  that  the  hearing 
originally  scheduled  for  San  Diego  on 
July  20. 1982,  will  take  place  instead  in 
Los  Angeles  at  the  address  indicated 
below.  The  other  hearings  wiU  take 
place  on  the  dates  and  at  the  locations 
announced  in  the  April  16th  notice  at  47 
FR  16348.  The  hearings  will  be 
conducted  in  accordance  with  the 
procedures  specified  in  the  March  19th 
NPRM  at  47  FR  121ia 

In  order  to  allow  interested  parties 
more  opportunity  to  decide  to 
participate  in  the  regional  hearings. 
OSHA  is  also  hereby  extending  the  time 
for  submission  of  notices  of  intention  to 
appear  and  statements  for  these  regional 
hearings.  Notices  and  statements  for 
participants  in  the  Washington,  D.C 
hearing  are  still  due  May  18. 1982.  and 
June  1. 1982.  respectively. 
DATES:  Notices  of  intention  to  appear  at 
the  regional  hearings  must  be  received 
on  or  before  June  15. 1982.  Statements 
and  any  documentary  evidence  to  be 
presented  at  these  hearings  must  be 
submitted  by  July  1. 1982. 

The  date  each  hearing  will  begin  and 
the  cities  in  which  they  will  be  held  are 
as  follows: 


at, 

1.  June  15,  1982 

WMhmgton.  0.C 
Houston,  Texas. 
Los  Angeles.  CaMoma. 
DaMI.McMgwi. 

i  Juty  13,  1982 

3.  July  20. 1982 

4.  July  27.  1982.... 

ADDRESSES:  Notices  of  intention  to 
appear  at  the  hearings,  statements  and 
documentary  evidence  should  be 
submitted  to  Mr.  Tom  Hall  Division  of 
Consumer  ASairs.  Occiqjational  Safety 
and  Health  Administration,  200 
Constitutiuon  Avenue,  N.W.,  Room 
N3635,  Washington.  D.C  202ia  (202) 
523-8024. 

The  address  for  the  hearing  on  July  2a 
1982  is: 

Santa  Barbara  (A)  Room,  Western 
Bonaventure  Los  Angeles  Hotel,  Fifth 


and  Figueroa  Streets,  Los  Angeles. 
California. 

Notices  of  intention  to  appear  at  the 
pubhc  hearings,  as  well  as  any  other 
information  gathered  by  the  Agency 
during  this  rulemaking,  will  be  available 
for  inspection  and  copying  in  the  Docket 
Office.  Docket  H-022,  Occupational 
Safety  and  Health  Administration,  200 
Constitution  Avenue  NW.,  Room  S6212. 
Washington,  D.C  20210;  (202)  523-7894. 
FOR  FURTMER  IHFOnHATIOM  CONTACT 

Hearings:  Mr.  Tom  Hafl,  Division  of 
Consumer  Affairs,  Occupational  Safety 
and  Health  Administration.  200 
Constitution  Avenue.  NW..  Room  N3635. 
Washington.  D.C  20210;  (202)  523-8024. 

Proposal:  Ms.  Jeimifer  Silk,  Office  of 
Special  Standards,  Occupational  Safety 
and  Health  Administration,  200 
Constitution  Avenue.  NW.,  Room  N3663. 
Washington.  D.C.  20210;  (202)  523-7166. 

lliis  document  was  prepared  under 
the  direction  of  Thome  G.  Auchter, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue,  NW..  Washhigton,  D.C  202ia 

(Sees.  6(b),  8(c)  and  8(g).  Pub.  L  91-588.  84 
Stat.  1593,  159a  1600:  29  U.S.C  655,  657;  29 
CFR  Part  1911;  Secretary  of  Labor's  Cider  No. 
8-76  (41  FR  25059]) 

Signed  at  Washington.  D.C,  this  10th  day 
of  May  1982. 

ThooM  G.  Aucfater, 

Assistant  Secretary  for  Occupational  Safety 
and  Health. 

[FK  Doc.  82-1297S  Filed  S-IO-K:  12X6  pm] 
anXMG  CODE  4SMMS-M 


29  CFR  Parts  1910, 191S-191S,  and 
1926 

(Dodict  No.  H-04t] 

Respiratory  Protection 

agency:  Occupational  Safety  and 
Health  Administi«tion  (OSHA).  Labor. 
AcnoN:  Advance  notice  of  pn>poeed 
rulemaking. 

SUMMARY:  This  notice  requests  data, 
views,  and  arguments  concerning 
possible  revisions  to  OSHA  standards 
on  respiratory  protection  in  29  CFR 
1910.134,  29  CFR  1915.82.  29  CFR  1916.82. 
29  CFR  1917.82.  29  CFR  1918.102.  and  29 
CFR  1926.103  including  the  need  to 
regulate,  relevant  alternatives,  and 
economic  impact 

DATES:  Data,  views  aad  arguments 
should  be  subnatted  by  September  13. 

1982. 

ADDRESSES:  Written  submissions  in 
response  to  this  notice  diouki  be 
submitted  to  the  Docket  Officer,  Docket 
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No.  H-049.  Room  S6212,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  Washington.  D.C.  20210; 
telephone  202-523-7894.  All  written 
submissions  and  documents  mentioned 
in  this  notice  will  be  available  for 
inspection  and  copying  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  Foster,  Occupational  Safety 
and  Healdi  Administration,  Rm.  N-3637. 
200  Constitution  Avenue,  NW., 
Washington,  D.C.  20210;  telephone  202- 
523-8151. 
SUPPLEMENTARY  INFORMATION:  Many 

thousands  of  employees  are  exposed  to 
potentially  hazardous  concentrations  of 
toxic  materials  in  the  workplace  and 
must  wear  respirators  to  protect  their 
health.  The  current  regulations 
governing  the  use  of  respirators  have 
been  in  effect  since  1971.  The  general 
industry  standard,  29  CFR  1910.134.  was 
adopted  in  May  1971  from  a  national 
consensus  standard  (American  National 
Standard  2^88.2-1969,  Practices  for 
Respiratory  Protection).  The 
construction  industry  standard,  29  CFR 
1926.103,  was  promulgated  in  April  1971, 
On  February  9, 1979,  29  CFR  1910.134 
was  formally  recognized  as  applicable 
to  the  construction  industry  (44  FR  8577). 
The  maritime  standards  were  originally 
promulgated  in  the  nineteen  sixties 
under  a  different  codiHcation  in  the  CFR 
by  agencies  which  preceded  OSHA.  The 
present  code  designations  and  their 
promulgation  dates  are,  as  follows:  29 
CFR  1915.82.  Feb.  20, 1960  (25  FR  1543); 
29  CFR  1916.82.  January  22. 1963  (28  FR 
547);  29  CFR  1917.82,  March  27, 1964  (29 
FR  4052);  and  29  CFR  1918.102,  Feb.  20. 
1960  (25  FR  1565). 

Section  1910-134,  which  most  clearly 
sets  forth  the  requirements  of  a 
respiratory  protection  program,  states 
that  the  employer  shall  provide  the 
proper,  approved  respirator  for  the 
circumstance  and  is  responsible  for 
carrying  out  a  respiratory  protection 
program.  The  program  is  to  contain 
written  procedures  and  provide  for 
proper  cleaning,  disinfection,  storage, 
inspection  and  maintenance  of  the 
respirators.  General  provisions  are  set 
forth  on  fitting  and  training. 
Requirements  are  included  for  qualiity 
of  breathing  air,  and  practices  to  ensure 
that  it  is  not  contaminated.  Provisons  for 
emergencies  and  for  communication  and 
rescue  in  atmospheres  immediately 
dangerous  to  life  or  health  are  specified. 
A  color  code  for  gas  mask  canisters  is 
detailed  and  other  provisions  are 
included.  The  respiratory  protection 
provisions  in  the  other  affected 
standards  are  more  general. 


Since  the  promulgation  of  these 
regulations,  the  field  of  industrial 
respiratory  protection  has  advanced 
significantly.  Newer,  improved  methods 
of  qualitative  fit  testing  are  now 
available.  Qualitative  fit  testing  has 
been  used  for  many  years  and  checks 
the  adequacy  of  fit  of  a  respirator  by 
relying  on  the  subjective  response  of  the 
wearer  in  detecting  an  odor  or  irritation 
from  an  airborne  chemical  introduced 
into  the  air  near  the  respirator.  Another 
method  of  respirator  fit  testing,  called 
quantitative  fit  testing  (QNFT),  has  been 
developed  and  made  easily  available. 
Quantitiative  testing  measures  the 
efficacy  of  fit  of  a  respirator  by  actually 
measuring  and  comparing  the 
contaminant  level  inside  and  outside  a 
respirator  facepiece.  In  addition,  the 
concept  of  assigned  protection  factors,  a 
numerical  indication  of  the  effectiveness 
of  a  respirator,  has  become  firmly 
established.  Finally,  the  consensus  of 
industry  concerning  what  constitutes  a 
reasonable,  effective  respirator  program 
has  changed,  as  demonstrated  by  the 
recent  issuance  of  a  revised  edition  of 
ANSIZ88.2. 

The  ANSI  788.2-1980  standard, 
entitled  "Practices  For  Respiratory 
Protection,"  is  a  revision  of  the  1969 
ANSI  standard.  It  is  available  from  the 
American  National  Standards  Institute, 
1430  Broadway,  New  York,  New  York 
10018,  and  is  also  available  for 
inspection  at  the  Docket  Office.  The 
new  edition  is  an  extensive  revision  of 
the  previous  edition,  incorporating  the 
following  changes: 

•  Oxygen  deficiency  is  more  thoroughly 
discussed, 

•  Quantitative  fit  testing  is  now 
included  and  described. 

•  Qualitative  testing  is  more  fully 
described. 

•  The  concept  of  protection  factory  is 
introduced. 

•  Higher  protection  factors  are  assigned 
when  quantitative  fit  testing  is  used. 

•  The  section  on  respirator  selection  is 
expanded  and  now  includes  fit 
testing. 

•  The  special  problems  section  now 
includes  a  discussion  of  use  in 
confined  spaces. 

Besides  these  developments,  the 
demands  on  respiratory  protection  have 
also  increased  substantially  since  1971. 
Levels  of  airborne  contaminants 
allowed  by  recent  OSHA  health 
standards,  such  as  arsenic,  lead  and 
cotton  dust,  are  substanitally  lower  than 
previous  standards.  Levels  of 
contaminants  considered  acceptable  by 
non-regulatory  authorities,  such  as  the 
American  Conference  of  Governmental 
Industrial  Hygienists  (ACGIH),  have 


been  lowered  significantly  for  a  great 
many  substances.  Providing  respiratory 
protection  against  known  or  suspected 
carcinogens  has  become  much  more 
difficult  and  complex  as  more 
substances  have  been  identified  as 
carcinogens  and  as  the  degree  of 
protection  expected  has  increased. 

Recent  OSHA  health  standards  have 
imposed  respiratory  related 
requirements  not  found  in  29  CFR 
1910.134.  (See  S  1910.1018(h),  arsenic: 
§  1910.1025(f).  lead;  9  1910.1029(g),  coke 
oven  emissions;  and  i  1910.1043(f), 
cotton  dust).  These  requirements 
include: 

•  Quantitative  fit  tests  have  been 
required  both  annually  and 
semiannually. 

•  Employees  have  been  given  the 
privilege  of  using  powered  air 
purifying  respirators  (PAPR)  upon 
request. 

•  Employees  have  been  allowed  to 
change  the  filter  elements  of  a 
respirator  whenever  an  increase  in 
breathing  resistance  is  detected. 

•  Employees  have  been  allowed  to 
wash  their  faces  and  respirator 
facepieces  to  prevent  skin  irritation 
associated  with  using  respirators. 

•  Employers  have  been  required  to 
provide  respirators  that  exhibit 
minimum  facepiece  leakage. 

•  Referral  of  an  employee  to  a  physician 
trained  in  pulmonary  medicine  has 
been  required  for  an  employee  who 
exhibit?  difficuly  breathing  either  at 
fit  testing  or  during  routine  respirator 
use. 

In  addition,  developments  in 
microprocessor  and  other  new 
technologies  have  made  it  possible  to 
develop  respirators  with  warning 
devices  to  indicate  whether  the 
respirator  is  providing  appropriate 
protection  while  in  use,  and 
communication  equipment  so  that 
employees  can  warn  each  other  of 
safety  hazards  and  coordinate  their 
work  activities  in  a  safe  manner. 
Improvements  in  cartridge  technology 
may  permit  development  of  respirators 
for  protection  from  chemicals  for  which 
there  are  not  now  any  approved 
respirators.  Further  developments  in 
powered  air  purifying  respirators  may 
permit  their  broader  use  to  reduce 
fatigue  factors,  skin  irritation  problems, 
and  breathing  resistance  difficulties 
sometimes  created  by  negative  pressure 
respirators.  These  possible 
improvements  when  taken  together 
would  make  it  possible  to  have  a  more 
effective  respirator  program. 

Since  current  respiriator  standards 
are  based  on  older  technologies. 
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respirator  suppliers  have  claimed  to  be 
inhibited  from  developing  improved 
respirators  which  do  not  fit  into  existing 
categories  or  which  provide  protection 
from  chemicals  not  included  in  present 
approval  criteria  because  of  the  time 
involved  from  respirator  development  to 
ultimate  approval.  Suggestions  on 
regulatory  or  other  changes  to  further 
encourage  the  development  of  improved 
respirators  and  to  permit  their  approval 
are  requested. 

It  has  become  evident  to  OSHA  that 
there  is  a  good  deal  of  confusion  among 
respirator  users  over  the  distinction 
between  the  "fit  factor"  as  determined 
by  QNFT  and  the  true,  effective 
"protection  factor"  which  is  the  actual 
protection  afforded  by  a  respirator  when 
in  use.  The  manufacturers  of 
quantitative  fit  test  equipment  have 
correctly  emphasized  that  their 
equipment  does  not  take  account  of  the 
normal  filter  leakage  and  measures  only 
the  leakage  around  the  face/sealing  area 
of  the  mask  plus  any  contribution  from 
exhalation  valve  leakage. 

In  addition,  it  has  become  apparent 
that  the  laboratory  type  testing  of  QNFT 
may  tend  to  overestimate  how  well  a 
respirator  fits  when  an  employee 
wearing  it  is  working  at  his  job. 
Therefore  there  is  uncertainty  now 
about  how  high  an  apparent  protection 
factor  (actually  fit  factor)  must  be 
demonstrated  by  QNFT  to  insure  that 
employees  are  properly  protected  on  the 
job. 

OSHA  has  also  been  evaluating  the 
appropriateness  of  improved  methods  of 
quahtative  fit  testing  as  an  alternative  to 
the  quantitative  fit  testing  required  by 
the  lead  standard  (29  CFR  1910.1025). 
Although  that  issue  is  being  dealt  with 
in  a  separate  rulemaking  proceeding 
(see  46  FR  27358,  May  19, 1981),  the 
arguments  and  information  involved  are 
also  relevant  to  this  advance  notice. 
Therefore  the  record  of  that  rulemaking 
(docket  na  H-049A)  will  also  be  placed 
in  the  record  of  this  proceeding.  One  of 
the  major  questions  involved  in  that 
rulemaking  is  whether  qualitative  fit 
testing  (QLFT)  can  be  so  arranged  and 
conducted  as  to  properly  determine 
whether  a  respirator  is  in  fact  adequate 
for  a  specific  application. 

Another  important  question  is 
whether  di-2-ethylhexyl  phtbalate 
(DEHP),  the  most  widely  used  challenge 
agent  for  QNFT,  should  continue  to  be 
used  for  QNFT  in  view  of  the  recent 
finding  by  the  National  Toxicology 
Program  that  DEHP  caused  cancer  in 
rats  and  mice  in  a  two  year  feeding 
study.  This  study  is  reported  in  "NTP 
Technical  Report  on  the  Carcinogenesis 
Bioassay  of  Di-2-ethylhexyl  phthalate— 
CAS  117-«l-7."  DHHS  Publn.  No.  NIH- 


81-1773.  which  is  available  in  draft  form 
(dated  Oct  15, 1980)  in  the  OSHA 
docket  office  (Docket  file  H-049A, 
exhibit  12).  There  are  several  substitute 
challenge  agents  that  can  be  used  to 
conduct  QNFT,  thereby  considerably 
reducing  the  importance-of  DEHP. 
Examples  include  com  oil  and  cli-2- 
ethylhexyl  sebacate. 

All  of  these  factors  indicate  to  OSHA 
that  existing  standards  related  to 
respiratory  protection  should  be 
reexamined  in  light  of  current 
knowledge  and  accepted  industrial 
hygiene  practice.  If  OSHA  does  not 
respond  to  this  situation,  many 
employees  may  be  needlessly 
overexposed  to  a  variety  of  airborne 
toxic  materials  because  of  inappropriate 
respirator  programs.  Such  exposure 
could  result  in  severe  illness  and 
disability.  Alternatively,  obsolete 
regulation  may  unnecessarily  limit  an 
employer's  options  in  providing 
respiratory  protection,  or  restrict 
innovation  in  respiratory  protection 
devices.  Inadequate  regulations  may 
also  impose  imnecessary  costs. 

Consequently,  OSHA  is  interested  in 
receiving  data  and  views  from  all 
interested  parties  on  a  wide  variety  of 
issues  related  to  the  revision  of  OSHA's 
respiratory  protection  standards.  These 
issues  are  presented  in  the  form  of 
questions  to  assist  interested  persons  in 
developing  their  responses.  These 
questions  represent  issues  that  have 
already  been  brought  to  the  Agency's 
attention.  Some  are  of  general  nature 
and  others  address  specialized  technical 
issues  which  may  be  principally  of 
interest  only  to  the  technical  community. 
Interested  persons,  of  course,  may  wish 
to  submit  information  and  views  on 
issues  that  are  not  addressed  by  the 
questions  or  to  respond  only  to  some  of 
the  questions  of  special  interest  to 
themselves. 

Paragraph  (a)(1)  of  §  1910.134  requires 
that  engineering  controls  be  used  to 
reduce  excessive  employees  exposures 
to  airborne  contaminants  and  permits 
the  use  of  respirators  only  while  feasible 
engineering  controls  are  being  installed 
or  when  such  controls  are  not  feasible. 
This  requirement  is  the  subject  of 
continuing  controversy  in  those 
situations  where  respiratory  protection 
programs  are  thought  to  be  more  cost 
effective  than  engineering  controls.  This 
rulemaking  on  respiratory  protection 
standards  is  a  necessary  prerequisite  in 
addressing  this  policy.  Although  the 
agency  is  inviting  comment  on  this 
subject  (see  question  30),  OSHA  regards 
the  evaluation  of  the  technical  aspects 
of  respirator  adequacy  and 
effectiveness,  as  well  as  respirator 
program  requirements,  to  be  an 


imporant  and  crucial  first  step  in 
reexamining  the  broad  policy  of  the 
priority  of  engineering  controls  over 
respirators.  Rational  decisions 
concerning  when  it  is  appropriate  to  use 
respirators  must  be  based  on  prior 
knowledge  of  the  effectiveness  of 
respirators  and  respiratory  protection 
programs.  The  factors  that  determine  the 
performance  levels  of  respirator 
programs  are  independent  of  decisions 
to  employ  respiratory  protection  in  some 
particular  situation.  In  a  like  manner, 
judgements  as  to  cost  effectiveness  must 
also  be  based  on  prior  knovtrledge  of  the 
costs  associated  with  respiratory 
protection  programs.  Thus.  OSHA  will 
address  the  technical  aspects  of 
respiratory  protection  in  this  rulemaking 
before  addressing  the  larger  subject  of 
the  relationship  between  engineering 
controls  and  personal  protective 
equipment.  General  pohcy  with  respect 
to  engineering  controls  is  a  controversial 
standards  policy  important  enough  to  be 
treated  separately  from  the  technical 
aspects  of  respirators  and  respiratory 
protection  programs.  Therefore  OSHA 
will  in  the  near  future  publish  a  separate 
notice  discussing  in  detail  this  subject  of 
the  hierarchy  of  controls  and  requesting 
comment  separately  on  issues  relevant 
toil. 

In  order  to  assist  the  public  and  the 
Agency  in  evaluating  these  issues. 
OSHA  has  compiled  the  following 
backgroimd  information  and  reports. 

Los  Alamos  National  Laboratory 
(LANL)  of  the  University  of  California  at 
Los  Alamos,  New  Mexico,  Has  done 
considerable  work  on  respiratory 
protection.  Their  report  LA-6084-MS. 
issued  January  1976,  entitled  "Respirator 
Protection  Factors,"  is  the  basic  source 
for  the  protection  factors  now  commonly 
applied  to  various  respirators.  This 
report  also  discusses  quantitative  fit 
testing.  Other  LANL  reports  that  may  be 
of  interest  include  LA-6488,  issued 
March  1974,  "Selection  of  Respirator 
Test  Panels  Representative  of  U.S.  Adult 
Facial  Sizes";  LA-6722-PR.  issued 
February  1977,  "Respirator  Studies  for 
the  National  Institute  for  Occupational , 
Safety  and  Health:  July.  1975— Dec  31. 
1976,"  which  discusses  various  aspects 
of  quantitative  fit  testing  and  respirator 
evaluation;  and  LA-7317-PR.  issued 
June  1978.  "Respirator  Studies  for  the 
National  Institute  for  Occupational 
Safety  and  Heahh:  Jan.  l-Dec  31, 1977," 
which  discusses  the  testing  of  powered 
air  purifying  respirators,  interlaboratory 
comparison  of  data  for  dust-fimie-mist 
filters,  and  fit  testing  for  gas  and  vapor 
respirators.  The  LANL  work  has  also 
resulted  in  reports  in  die  hterature, 
including  "Effect  of  Facial  Hair  on 
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Respirator  Performance"  by  E.  C  Hyatt, 
et.  al,  that  appeared  on  pp.  135-142  of 
the  American  Industrial  Hygiene 
Association  Journal  of  April  1973.  and 
"The  Physiological  Consequences  of 
wearing  Industrial  Respirators;  a 
Review"  by  Peter  B.  Raven,  et.  al..  that 
appeared  on  pp.  517-634  in  the  June  1979 
issue  of  the  same  journal. 

As  part  of  a  joint  OSHA-NIOSH 
project  called  the  standards  completion 
project  the  two  agencies  developed  a 
document  called  the  Respirator  Decision 
Logic.  This  document  is  an  attempt  to 
set  forth  in  a  clear,  logical,  concise  form 
the  factors  that  must  be  considered  and 
the  choices  that  must  be  made  in 
selecting  a  suitable  respirator  for  any 
application.  Although  the  document  was 
not  published,  the  last  revision,  dated 
February  1. 1978,  is  available  from  the 
OSHA  docket  office  at  the  address 
shown  below  (cite  docket  number  H-049 
and  exhibit  9). 

Several  documents  submitted  to 
OSHA  for  the  standards  completion 
project,  docket  no.  SCP-1.  are  also 
relevant  here.  The  "Industrial  Safety 
Equipment  Association  Analysis  of 
Supporting  Test  Data"  submitted  by  Mr. 
Frank  Wilcher  of  ISEA  takes  issue  with 
the  LANL  determinations  of  protection 
factors,  (see  exhibit  45-9).  Two  papers 
from  that  hie  address  aspects  of 
respirator  comfort:  "Respirator  Comfort: 
Subjective  Response  to  Force  Applied  to 
the  Face"  by  S.  H.  Snook,  et.  a!..  A.I.H.A. 
Journal.  March-April  1966,  p.  93-97. 
(exhibit  18F);  and  "Performance  and 
Acceptance  of  Respirator  Facial  Seals" 
by  W.  A.  Burgess  and  W.  C.  Hinds. 
Ergonomics.  1970.  vol.  13.  no.  4.  p.  455- 
464,  (exhibit  18G).  "Effectiveness  of  Dust 
Respirators  in  Underground  Coal 
Mines"  by  H.  E.  Harris,  et.  al.. 
Transactions  of  the  Society  of  Mining 
Engineers,  AIME,  vol.  256,  June  1974.  p. 
153-161  (exhibit  18D)  discusses  the 
actual  protection  afforded  by  respirators 
on  the  job  and  factors  that  account  for 
variations. 

In  addition,  quantitative  fit  testing  has 
been  studied  by  Mr.  William  H.  Revoir 
then  with  the  Norton  Co.  for  the  ANSI 
conmiittee  on  respirator  practices,  and 
reported  in  two  Norton  technical 
reports,  no's  R-115  and  R-118,  (docket 
H049A.  exhibits  13  and  14.  respectively). 
Report  R-115  deals  with  a  comparison  of 
test  results  between  a  qualitative  test 
using  isoamyl  acetate  and  a  quantitative 
test  using  DEHP.  Report  R-116  discusses 
the  impact  on  test  results  of  performing 
head  and  neck  movements  during 
testing. 

All  of  these  studies  and  reports 
provide  further  background  information 
relevant  to  the  questions  asked  in  this 
advance  notice.  These  studies  and  other 


documents  referred  to  in  this  notice 
have  been  placed  in  the  docket  and  are 
available  for  inspection  and  copying  at 
the  docket  office. 

In  addition  to  specific  responses  to  the 
questions  posed  in  this  notice  and  in 
accordance  with  the  provisions  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354,  94  Stat.  1164  (5  U.S.C.  601  et  seq.)) 
and  Executive  Order  No.  12291.  OSHA 
also  requests  information  regarding  the 
econoniic  impact  which  the 
contemplated  changes  discussed  below 
might  have  on  affected  industries  in 
general  and.  in  particular,  on  small 
businesses  and  other  small  entities.  (See 
question  32).  Information  regarding 
environmental  impacts  is  also 
requested.  Since  this  notice  is  an 
advance  notice  of  proposed  rulemaking, 
and  no  specific  proposal  or  alternatives 
are  presented,  firm,  detailed  cost  and 
impact  data  may  not  be  available. 
However,  whatever  data  that  are 
available  or  can  be  estimated  should  be 
submitted  to  assist  the  Agency  in  the 
development  of  a  proposal  and 
alternatives. 

Commentors  responding  to  this  notice 
should  note  that  §  1910.134  is  applicable 
to  workplaces  in  general.  It  also  applies 
to  the  construction  and  maritime 
industries  to  the  extent  that  S  1910.134's 
provisions  are  not  covered  by  the 
provisions  on  respirators  in  the 
construction  and  maritime  standards. 
Also,  where  a  more  specific  standard, 
such  as  a  single-substance  health 
standard,  contains  respirator  provisions, 
those  provisions  take  precedence  over 
the  more  general  provisions  of 
S  1910.134.  The  provisions  on  respirators 
in  the  construction  standards  and  in  the 
maritime  standards  apply  only  to  their 
respective  industries. 

Issues  for  comment:  Data,  views,  and 
arguments  are  solicited  on  all  of  the 
issues  described  below  and  on  other 
relevant  issues. 

Since  this  notice  addresses  a  wide 
variety  of  industries,  each  commentor 
should  include  the  following  information 
so  that  his  (her)  other  remarks  may  be 
usefully  grouped  and  compared:  What 
conditions  or  circimistances  are  you 
using  as  a  basis  for  your  comments,  in 
terms  of, 

a.  Job(8),  operation(s).  process(es); 

b.  Toxic  material(8); 

c.  Level  of  exposure  without  regard  to 
respirators; 

d.  Frequency  and  duration  of 
exposure; 

e.  Type  and  amount  of  work  or 
physical  labor,  including  frequency  and 
duration; 

f.  Medical  screening  or  surveillance 
already  practiced: 


g.  Applicable  environmental 
conditions:  high  or  low  temperature.         | 
high  humidity,  skin  irritants  present, 
etc.; 

h.  Work  schedule,  including  breaks 
and  rest  periods; 

i.  Size  of  facility  physically  and  in 
terms  of  employment;  and 

j.  Age  and  health  of  affected 
employees? 

1.  Should  current  standards  be 
revised?  What  alternatives  to  regulation 
are  available? 

2.a.  Should  all  or  part  of  the  new 
ANSI  Z88.2-1980  standard  be  adopted 
as  an  OSHA  standard? 

b.  If  so,  which  parts  and  why? 

c.  Which,  if  any.  advisory  provisions 
of  the  ANSI  standard  should  be  made 
mandatory  for  OSHA  purposes? 

3.a.  Should  a  protection  factor  of  100 
for  full  facepiece  respirators  be  made 
generally  applicable  in  the  regulations 
or  should  50,  as  recommended  by  Los 
Alamos  National  Laboratories,  be 
retained? 

b.  Should  the  protection  factors  (other 
than  for  full  facepiece  respirators) 
recommended  by  Los  Alamos  National 
Laboratories  be  made  generally 
applicable  in  the  regulations? 

c.  What  other  values,  if  any,  should  be 
specified  for  protection  factors? 

d.  In  what  manner,  if  any,  should 
OSHA  allow  QNFT  to  be  used  by  an 
employer  to  assign  a  higher  protection 
factor  to  a  respirator  for  an  individual  or 
a  group? 

e.  In  what  way  should  a  distinction  be 
made  between  fit  factors  determined  by 
QNFT  and  true  protection  factors,  that 
include  filter  leakage? 

f.  What  methods  or  protocols  are 
available  to  determine  the  true 
protection  factor  an  employee  achieves 
while  in  the  actual  workplace? 

4.a.  Should  there  be  a  distinction  in 
the  regulations  between  disposable 
respirators  and  other  half-mask 
respirators? 

b.  In  particular,  should  the  protection 
factors  for  the  disposable  respirators  be 
the  same  as  for  other  half-mask 
respirators? 

S.a.  What  protocol(s),  if  any,  for 
qualitative  fit  testing  (QLFT)  should  be 
specified  in  any  new  OSHA  standards 
as  acceptable  testing  method(s)? 

b.  Are  there  different  protocols 
appropriate  for  different  uses  of  QLFT 
such  as  selection  and  fitting,  periodic  fit 
checking,  or  checking  the  fit  at  each 
donning? 

c.  How  often  should  QLFT  be 
repeated? 

d.  What  exercises  should  be 
performed  by  the  test  subject  during 
QLFH 
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e.  Should  it  be  allowable  to  use 
substances  identified  as  potential 
carcinogens  as  fit  test  challenge  agents? 
If  80,  what  basis  should  be  used  to 
determine  that  the  probable  dose  is 
acceptable  or  unacceptable? 

f.  What  basis  should  OSHA  use  to 
determine  the  acceptability  of  suggested 
QLFT  protocols? 

g.  With  the  use  of  nonirritating  test 
agents,  does  test  subject  bias 
significantly  affect  the  usefulness  of 
qualitative  testing,  or  affect  the  test 
results  a  significant  amount  of  the  time? 

h.  Should  increased  testing  or  more 
frequent  testing  be  required  for 
respirators  with  facepieces  that  need 
adjustment  other  than  strap  tension  to 
fit  properly? 

i.  Under  what  circumstances  and 
using  what  testing  protocol  would  QLFT 
be  sufficient  to  ensure  that  an 
employee's  respirator  fits  sufficiently 
well? 

6.a.  What  protocolts),  if  any,  for 
quantitative  fit  testing  (QNFT)  should  be 
specified  as  acceptable  testing 
method(8)  in  any  new  OSHA  standards? 

b.  To  be  an  adequate  test,  should 
QNFT  be  able  to  distinguish  the 
respirator  efficiency  for  each  test 
exercise  performed  by  the  test  subject? 

c.  To  be  an  adequate  test,  should 
QNFT  be  able  to  demonstrate  the 
variation  of  contaminant  concentration 
behind  the  respirator  during  the 
breathing  cycle? 

d.  What  exercises  should  be 
performed  by  the  test  subject  during 
QNFT,  and  for  how  long? 

e.  What  test  agents  are  suitable  for 
QNFT,  and  what  are  the  essential 
characteristics  of  an  appropriate  aerosol 
for  solid  and  liquid  agents? 

f.  What  algorithm  should  be  used  to 
calculate  the  protection  factor  from 
QNFT? 

g.  What  situations  require  QNFT? 

h.  What  is  an  acceptable  accuracy  for 
a  QNFT  test? 

i.  Should  it  be  allowable  to  use 
substances  identified  as  suspect 
carcinogens  as  test  agents?  If  so,  what 
basis  should  be  used  to  determine  that 
the  probable  dose  is  acceptable  or 
unacceptable? 

j.  Should  increased  testing  (i.e. 
repetitions]  be  required  for  respirators 
with  facepieces  that  need  adjustment 
other  than  strap  tension  to  fit  properly? 

k.  For  each  required  protection  factor, 
how  high  a  fit  factor,  determined  by 
QNFT,  should  be  required  to  ensure 
proper  employee  protection? 

1.  How  will  the  fit  factor  determined 
vary  with  different  testing  equipment, 
challenge  agents,  procedures,  and  test 
conditions? 


7.  Which  respirator  related  provisions, 
if  any,  of  the  more  recent  OSHA  health 
standards  (e.g.  {  1910.1018(h)— arsenic. 
§  1910.1029(g}— <;oke  oven  emissions. 
S  1910.1043(f)— cotton  dust,  etc.)  should 
be  made  generally  applicable  by 
incorporation  into  §  1910.134,  Parts 
1915-1918,  or  5  1928.103? 

8.a.  What  type  and  level  of  training 
and  retraining  should  be  provided  to  all 
respirator  users  (cf.  $  1910.134(b)(2), 
(e)(5),  (e)(5)(i).  { 1915.82(a)(4). 
S  1926.103(c)(1))? 

b.  In  such  training,  what  topics  should 
be  covered  and  how  thoroughly? 

c.  In  which  cases  should  more 
specialized  or  comprehensive  training 
be  required? 

d.  How  should  required  training  and 
retraining  be  specified? 

9.  What  specifications  shoidd  be  made 
concerning  the  content  of  standard 
operating  procedures  presently  required 
in  §  1910.134(b](l)  and  (e)(3)? 

lO.a.  What  medical  screening,  if  any. 
of  potential  users  of  respirators  should 
be  required? 

b.  For  those  employees  who  use 
respirators,  is  it  safe  to  require  medical 
examinations  only  in  those  cases  where 
there  is  some  complaint  by  the  employee 
or  ■  problem  is  noticed  by  the  fit  testing 
technician? 

c.  Should  the  regulations  limit  an 
employer's  choice  of  type,  class  or 
specialty  of  health  care  provider  in 
obtaining  these  medical  examinations? 

d.  Could  a  questioimaire  be  used  to 
select  those  few  individuals  who  should 
be  medically  examined? 

e.  What  medical  conditions,  if  any,  of 
an  employee  should  preclude  the 
wearing  of  a  respirator?  Explain. 

f.  What  medical  conditions,  if  any, 
could  be  aggravated  by  wearing  a 
respirator? 

g.  Could  the  wearing  of  a  respirator 
medically  endanger  an  employee?  If  so, 
with  what  respirator,  and  as  a  result  of 
what  medical  condition? 

11.  The  respirator  testing  criteria  used 
by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  and  the  Mine  Safety  and 
Health  Adminisb-ation  (MSHA)  (30  CFR 
Part  11)  have  been  acknowledged  by 
NIOSH  to  be  in  need  of  extensive 
revision. 

a.  Should  OSHA  independently 
address  the  adequacy  and  application  of 
some  or  all  types  or  models  of 
respirators?  If  yes,  specify  in  detail. 

b.  Should  OSHA  always  accept  the 
adequacy  of  MSHA/NIOSH  approved 
respirators  without  additional 
requirements  (e.g.  higher  performance 
requirements  for  use  against  certain 
substances]? 


c.  Under  what  circumstances,  if  any, 
should  OSHA  allow  the  use  of 
respirators  not  approved  by  MSHA/ 
NIOSH  under  30  CFR  Part  11? 

d.  Should  OSHA  automatically  reject 
any  modification  to  approved 
respirators? 

e.  Should  OSHA  allow  the 
interchange  of  parts  between  different 
makes  or  types  of  respirators? 

f.  Should  OSHA  recognize  other 
organizations'  (other  than  NIOSH) 
testing  and  certification  of  respirators? 

g.  Are  there  changes  in  regulations  or 
procedures  that  would  encourage  more 
rapid  development  and  utilization  of 
respirators  to  provide  protection  from 
chemicals  for  which  there  are  no 
currenUy  approved  respirators? 

h.  Are  there  changes  in  regulations  or 
procedures  which  would  encourage 
more  rapid  development  and  utilizatioo 
of  respirators  which  would  provide 
immediate  warning  of  over  exposure; 
improved  communication  capabilities; 
reduced  skin  irritation,  breathing 
resistance  or  heat  stress;  or  other 
improvements? 

i.  In  order  for  negative  pressure  air 
purifying  respirators  to  be  permitted  for 
protection  from  a  gaseous  chemical, 
should  that  chemical  always  present 
adequate  warning  properties? 

j.  How,  if  at  all,  should  OSHA  addrass 
physical  aspects  of  respiratOT 
performance  and  suitability  such  as 
abrasion  resistance,  tear  strength, 
withstanding  temperature  extremes, 
corrosion  resistance,  and  field  of  vision? 

12.  Should  OSHA  continue  to  accept 
as  adequate  all  manufacturers' 
instructions  for  fit  checking  (S  1910.134 
(e)(5)(i))? 

13.  When,  if  at  all,  should  OSHA  limit 
the  amount  of  time  in  a  single  shift  that 
employers  may  require  their  employees 
to  wear  respirators?  (The  lead  standard 
(29  CFR  1910.1025  (f)(l)(i)  imposes  a 
limit  of  4.4  hours  in  some  cases.) 

14.  In  determining  compliance  with 
exposure  standards  for  those  employees 
wearing  respirators,  should  OSHA 
assimie  that  an  employee's  exposure  has 
been  reduced  by  a  factor  equal  to  the 
assigned  protection  factor  of  the 
respirator?  Such  an  assumption  is 
already  part  of  the  enforcement  policy 
for  the  cotton  dust  standard.  (See  46  FR 
85736,  Dec.  30, 1980.)  It  allows  an 
employee  to  wear  a  respirator  for  only 
part  of  the  work  shift  when  respirators 
are  relied  upon  to  achieve  compliance 
with  permissible  exposure  levels. 

15.a.  What  degree  of  surviellance  of 
work  area  conditions  and  degree  of 
employee  exposure  and  stress  are 
adequate  to  ensure  safe  use  of 
respirators  (cf  S  1910.134  (b)(8))? 
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b.  What  costs  are  associated  with  this 
surveillance? 

c.  For  situations  that  require  the  use  of 
respirators  for  extended  periods,  what 
limitations  should  be  placed  on  and 
employee's  schedule  of  use  of  that 
respirator  in  order  to  make  adequate 
allowance  for 

1.  Degree  of  exertion  required  by  the 
work  activity? 

2.  Physiological  burden  imposed  by 
different  respirator  types? 

3.  Physiological  burden  imposed  by 
the  ambient  temperature  and  humidity 
or  by  radiant  heat? 

16.a.  How  frequently  should  the 
carbon  monoxide  concentration  be 
measured  from  an  air  compressor 
without  a  carbon  monoxide  alarm? 

b.  Is  there  any  reason  not  to  require  a 
carbon  monoxide  alarm  on  all  oil- 
lubricated  compressors  used  to  provide 
breathing  air? 

17.  Should  acceptable  respirator 
breathing  air  continue  to  be  specified  as 
Grade  D  from  Compressed  Gas 
Association  Commodity  Specification 
07.1-196615  1910.134(d)(1))  or  should 
some  alternate  specification,  such  as 
grade  B,  be  used? 

18.  It  has  been  claimed  that  some 
powered  air  purifying  respirators 
(PAPR's)  have  been  shown  to  induce 
inward  leakage. 

a.  in  view  of  this,  what  protection 
factor  is  appropriate  and  how  should 
proper  fit  be  ascertained? 

b.  Should  PAPR's  have  alarms  to 
indicate  low  air  flow? 

c  Under  what  circumstances  would 
PAPR's  be  made  available  to 
employees? 

19.  a.  What  recordkeeping  should  be 
required  to  ensure  an  effective 
respirator  program?  Possible  items  for 
documentation  include  breathing  air 
chemical  analysis,  fit  testing,  medical 
evaluations,  respirator  inspection,  etc. 

b.  What  costs  are  associated  with 
these  items? 

20.  What  type  and  level  of  training 
and  education  should  be  considered  the 
minimum  required  to  permit  a  person  to 
train  others  in  respiratory  protection? 

21.  Under  what  circumstances,  if  any, 
should  men  with  beards  be  permitted  to 
wear  each  type  or  style  of  respirator? 

22.  To  what  extent,  if  any,  snould  the 
OSHA/NIOSH  Respirator  Decision 
Logic  be  incorporated  into  revised 
OSHA  standards? 

23.  What  level(s]  of  oxygen  deficiency 
should  impose  a  restriction  on  the  types 
of  respirators  that  may  be  worn? 

24.  How  should  "immediately 
dangerous  to  life  or  health"  (IDLH]  be 
defined  with  respect  to  limiting 
respirator  use  for  oxygen  deiciency  or 
for  the  presence  of  toxic  eiaterials? 


25.  How  and  to  what  extent  should 
respirator  regulations  for  the  maritime 
and/or  construction  industries  differ 
from  those  for  general  industry? 

26.  Should  regulations  be  established 
for  permissible  shelf  life  for  filters, 
cartridges  and  canisters? 

27.  Using  either  sanitary,  durability,  or 
service  life  considerations,  how  long 
should  "disposable"  respirators  be 
permitted  to  be  used? 

28.  For  work  in  atmospheres 
immediately  dangerous  to  hfe  or  health, 
are  there  respiratory  devices  other  than 
self-contained  breathing  apparatus  that 
are  suitable  for  use  by  standby  persons? 
(See  S  1910.134{e)(3](iii)). 

29.  Respirator  filters  and  sorbents 
have  a  limited  service  life. 

a.  What  limits,  if  any,  should  be 
placed  on  particulate  filters? 

b.  In  what  manner  should  allowance 
be  made  for  the  degradation  of  some 
filters  due  to  humidity? 

c.  What  scheme  should  be  used  to 
specify  service  lives  for  organic  vapor 
cartridges  and  canisters  for  various 
organic  vapors.  What  use  can  be  made 
in  this  regard  of  published  breakthrough 
times  for  various  organic  vapors?  (See, 
for  example,  Nelson  and  Correia, 
American  Industrial  Hygiene 
Association  Journal,  September,  1976, 
p.  514;  and  others.) 

d.  Should  sorbent  cartridges  be 
restricted  to  a  single  day's  use  on 
account  of  the  desorption  that  may 
occur  during  overnight  storage  and 
exposure  to  humidity? 

30.a.  Should  the  respirator  standards 
continue  to  address  the  relative  priority 
of  engineering  controls  and  respirators?  ^ 
(See  S  1910.134(a)(1).) 

b.  Do  feasible  engineering  controls 
always  provide  better  protection  or 
greater  assurance  of  protection  of 
employee  health  than  the  use  of 
respirators? 

31.  Are  there  any  other  issues  or 
problems  relevant  to  respiratory 
protection  programs  in  general  industry, 
maritime,  or  construction  which  OSHA 
should  address  in  revising  current 
standards? 

32. a.  What  would  be  the  economic 
impact  on  affected  industries  and  on 
small  business  and  other  small  entities 
of  the  possible  changes  to  OSHA 
regulations  described  above  or 
suggested  by  you  or  other  conmientors? 

b.  Which,  if  any,  of  these  changes 
would  result  in  major  increases  or 
decreases  in  costs  or  prices  for 
individual  industries,  small  business, 
other  small  entities,  or  consumers? 

c.  Would  these  changes  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  businesses 
or  other  small  entities? 

d.  Would  these  changes,  taken 
individually  or  as  a  whole,  result  in 
significant  adverse  or  beneficial  effects 
on  domestic  or  foreign  competition, 
investment,  productivity,  or  innovation? 

33.  There  have  been  claims  that  the 
use  of  respirators  results  in  productivity 
losses. 

a.  What  factors  may  contribute  to 
productivity  losses? 

b.  What  are  the  costs  of  each  of  these 
factors? 

c.  What  is  the  aggregate  cost,  if  any, 
of  productivity  losses  induced  by  the 
use  of  respirators? 

d.  What  provisions  of  current 
respirator  standards  affect  productivity? 

e.  What  effective  alternatives  are 
available  that  could  reduce  these 
productivity  losses? 

34.  Respirator  program  costs  can  vary 
widely  depending  on  the  conditions 
which  necessitate  respirator  use. 

a.  How  much  time  during  a  typical 
shift  are  respirators  actually  work? 
Please  be  as  specific  as  possible  about 
tyupe  of  industry  and  classification  of 
employee  concerned. 

b.  How  many  employees  and  what 
portion  of  the  employer's  workforce  use 
respirators? 

c.  What  are  typical  maintenance  and 
replacement  costs  for  each  type  of 
respirator  used? 

d.  What  are  the  total  costs  and  per 
employee  costs  for  a  quantitative  fit 
testing  program?  Where  known, 
separately  state  the  costs  of  program 
staff  training,  equipment  purchase, 
equipment  rental,  consultant  fees, 
employee  time,  program  staff  time,  and 
the  number  of  tests  performed  per 
employee. 

e.  What  are  the  total  costs  and  per 
employee  costs  for  a  quantitative  fit 
testing  program?  Where  known 
separately  state  the  costs  of  program 
staff  training,  equipment  purchase, 
equipment  rental,  consultant  fees. 
employee  time,  program  staff  time,  and 
the  number  of  tests  performed  per 
employee. 

All  comments  submtted  in  response  to 
these  questions  and  this  notice  generally 
will  become  part  of  the  record  of  any 
resulting  rulemaking  and  will  be 
carefully  considered  in  the  development 
of  any  proposed  regulation  on  these 
matters.  Ail  comments  in  response  to 
this  notice  should  be  submitted  by 
September  13, 1962  to  the  Docket 
Officer,  Docket  No.  H-04d,  Room  86212, 
Occupational  Safety  and  Health 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W.. 
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Washington.  D.C.  20210;  telephone  202- 
523-78M. 

This  document  was  prepared  under 
the  direction  of  Thome  Auchter, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Ave..  NW..  Washington,  D.C.  20210. 

List  of  Sabjects  in  29  CFR  Parts  1910, 
1915-1918, 1928 

Occupational  safety  and  health. 
Respiratory  protection. 

(Sec.  &  Pub.  L  91-596, 84  Stat  1593  (29  U.S.C 
655).  29  CFR  Part  1911;  40  U.S.C  333;  33 
use.  941;  41  U.S.C  35.  36;  Secretary  of 
Labor's  Order  No.  8-76  (41  FR  25059)] 

Signed  at  Washingtoa  D.C.  tliis  10th  day 
of  May  1982. 

Thome  Aiichter. 

Assistant  Secretary  of  Labor. 

(FR  Doc  82-13108  Filed  S-13-82: 8:45  am] 
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DEPARTMENT  OF  EDUCATION 
Office  of  ttM  Secretary 

34  CFR  Subtitle  A  and  Chs.  MV.  VI 
and  VII 

Department  of  Education  Semiannual 
Regulations  Agenda  and  Review  Ust 

aqcncy:  Office  of  the  Secretary.  Ed 
action:  Publication  of  the  semiannual 
agenda  of  regulations. 

SUMMAIIV:  The  Secretary  of  Education 
publishes  a  semiannual  agenda  of 
regulations  as  required  by  the 
Regulatory  Flexibility  Act  and  Executive 
Order  12291  ("Federal  Regulations"). 
This  agenda  provides  a  brief  description 
of  regulations  being  developed  or 
reviewed  by  the  Department  of 
Education.  The  purpose  of  the  agenda  is 
to  encourage  more  effective  public 
participation  in  the  regulatory  process 


by  giving  the  public  early  information 
about  pending  regulatory  activities. 
FOR  RMITHER  INFORMATION  CONTACT 
Questions  or  comments  related  to 
specific  regulations  listed  in  this  agenda 
should  be  directed  to  the  contact  person 
listed  for  that  set  of  regulations. 
Questions  or  comments  on  the  overall 
agenda  should  be  directed  to  A.  Neal 
Shedd.  Director,  Division  of  Regulations 
Management,  Office  of  the  General 
Counsel,  Department  of  Education. 
Room  2129  FOB-6. 400  Maryland 
Avenue,  SW.,  Washington,  D.C  20202. 
Telephone  (202)  245-7091. 
SUPPLEMENTARY  information: 
Executive  Order  12291.  dated  February 
17. 1981.  and  the  Regulatory  Flexibility 
Act.  Pub.  L  96-354.  enacted  Septemb^ 
19. 1980.  require  the  Department  of 
Education  to  publish,  in  October  and 
April  of  each  year,  an  agenda  of 
regulations  that  the  Department  expects 
to  issue  and  currently  effective 
regulations  that  are  under  review.  The 
agenda  includes  both  notices  of 
proposed  rulemaking  (NPRMs)  currently 
being  drafted  and  pending  final 
regulations  (FR)  for  which  NPRMS  have 
been  published. 

For  each  set  of  proposed  or  final 
regulations  listed,  the  agenda  provides 
a:  (1)  Title.  (2)  summary.  (3)  contact 
person,  and  (4)  decision  date  (expected 
month  of  publication  of  the  final 
regulations  (FR)  or  (MPRM). 

The  siunmary  of  each  set  of 
regulations  includes:  (1)  A  brief 
description  of  the  proposed  or  final 
regulations;  (2)  notice  whether  a 
regulatory  impact  analysis  is  required 
by  Executive  order  12291:  (3)  notice 
whether  a  regulatory  flexibility  analysis 
is  required  by  the  Regulatory  Flexibility 
Act;  (4)  a  brief  statement  of  the 
Departaient's  objectives  in  issuing  or 


reviewing  the  regulations;  (5)  the  legal 
basis  for  the  regulations;  and  (6)  the 
Code  of  Federal  Regulations  part        /■ 
number  assigned  to  the  regulations. 

The  Department  is  required  by 
Executive  Order  12291  to  prepare  a 
regulatory  impact  analysis  for  any  set  of 
regulations  that  is  a  "majw  rule"  as 
defined  by  the  order,  and  that  is  not 
exempted  from  the  requirements  in  the 
order.  This  semiannual  agenda  specifies 
whether  or  not  a  regulatory  impact 
analysis  will  be  prepared  for  each  set  of 
regidations  listed. 

The  Regulatory  Flexibility  Act 
requires  that  Federal  agencies  take  into 
account  the  impact  of  their  regulations 
on  "small  entities."  including  small 
businesses,  small  governmental 
jurisdictions,  and  other  small 
organizations.  The  Department  must 
prepare  an  initial  regulatory  flexibility 
analysis  for  any  proposed  regulations 
for  which  a  notice  of  proposed 
rulemaking  Is  issued  on  or  after  Janoaiy 
1. 1981  if  the  proposed  regulations  will 
have  a  significant  economic  impact  (m  a 
substantial  number  of  small  entities.  The 
Department's  plan  for  review  of 
regulations  under  the  Regulatory 
Flexibility  Act  was  published  on  August 
5. 1981  at  46  FR  39882.  A  reference  has 
been  included  in  this  agenda  to  indicate 
whether  a  regulatory  flexibility  analysis 
is  required. 

This  publication  in  the  Federal 
Register  does  not  impose  any  binding 
obligation  on  the  Department  with 
regard  to  any  specific  item  on  the 
agenda.  Regidatory  action  in  additicm  to 
the  items  listed  is  not  precluded. 

Dated:  May  7. 1962. 
T.ILBdl 

Secretary  of  Education. 
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iAxMcn  D^>artment  Gonsral  AdmMalrafiv*  Reg- 
ulationt  (EDQAR>— Gnm  Programt  wittwul  Spe- 
cific negiiaHona— Part*  7t  vid  76. 


Indtan  Fsiowirilp  noynau.. 


wfnffHvy 

f 
Contod 

MaM^vMdad 

daciaion  dato 

Antonio  J.  C«a.  (203) 
246-2134. 

> 

CheaMrGtod.(2aS) 
a46-7aia 

Alaa  ForL  «0a  M5- 

7525. 

NPRMM^ISat. 

Ofiosfar  CM  RigMi. 

•oMra  MnrnMon  p«iln«ii  to  m*  oonvtaM  MMM  or  iMptoctt  mi  to  acMBM 
oomplMtM  by  vekntory  mMn*. 
E.Maif«Mk:SMlon3a(ttwPrtiMD'AciiKig74(KUftr.  m9^»    

F.aMkM:S4CFRPM8b ^^ 

A  ano««jn  Ttw  raguMlorN  umtar  ravin*  utohlih  proowftn*  Iw  am*  Mvdi 
unte  1  program  «Mt  dow  not  hM  pregraiiMpadlt  lagdMoiML 

NPRMU^ISaS. 

ravMory  raM.  mckdng  rateHon  o«  pKMraorti  and  oonviww  burtm  and 

E.  tmftmlK  SMion  414.  o(  H*  Ouftntmt  of  Eductfon  Oigrtluii  Ad  (U 
UA.C  3474). 

F.  rmtkti  34  CTW  P»rti  ttm^-m                    

• 

A  OmapaoK-nm  ragMlant  undw  ra«tw  knptaaani  twM  prmWom  of  tm 
mdw  bftjctfon  Ad  0)  1972  «wi  apply  to  Man  Uudanto  «vtytr«  lor  and 

NPRMMiVlSaC. 
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Vf 


Summaiy 


Contact 


Earliest  expected 
decaion  date 


Part  B  «« the  Educakon  of  the  Handicapped  Act .. 


Incentive  Granit— Early  Chiklviod.. 


Cemart  and  Sentcet  tor  Oeef-eiind  CXittea. 


Eaity  Education  tor  Handkavpwl  ChMran.. 


Training  Panonnal  tar  •«  EducaMon  of  li*  Hai^ 

capped. 


Captionad  Him*  Loan  Service  for  the  Deaf  Program. 


Educational  Madia— Loan  Servica  for  the  Handi- 
capped Program. 


Educational  Medh— Reaearch,  Production,  DMrfeu- 
tion.  and  Training. 


B.  RegulalOfy  impact  analysa:  Not  determined „ 

C.  Regulatory  Haidbmy  anmti  tit.  Not  determined..- _ _ 

0.  dtyacowar  Amendment  to  the  regulafiana  anuU  tM  designed  to  effect  regula- 
tory relief.  incHxtmg  reduction  of  paperwork  arxf  compliance  burdens  and  improws- 
merrt  of  cost  effectiveness. 

&  Legal  basm:  Section  423.  Part  B  o(  «•  Mian  Education  Act  of  1972.  aa 
amended  tiy  Section  1 152  of  Pub.  L  8S-661  (20  U.S.C  3386b). 

F.  CHation:  34  CFR  Part  283. _ _ 

A  Description:  The  regulations  under  review  govern  a  program  of  Federal  entitle- 
ment grants  to  SHiat  Stats  educational  agencies  In  the  education  of  handicapped 
ctiidren. 

B.  ftegulBlory  impact  malyaia:  Itaqulred 


C.  Regulatory  fleidbmy  inilyais.  Not  detormined 

D.  Obiectives:  Amen^nenta  to  the  rayiafiona  would  be  deaigned  to  effect  raguto- 
tory  relief,  including  reAictlon  of  papennork  and  compliance  burderw  and  improve- 
ment of  cost  effectiveness.  i 

E  Legal  basis:  Part  8  at  Ihe  Education  of  the  Handicapped  Act,  aa  amended  by 

Pub.  L  94-142  (20  U  aa  1411-14201. 
f.  Cation:  34  CFR  P»t  30a 


A  Oescriptioir  Tlw  reguMons  under  raniai*  gowam  a  progrwn  of  Federal  financial 
assistance  tor  protects  that  provide  special  education  arvt  related  services  to 
handicapped  chidren  ages  three  through  five. 

B.  Regulatory  impact  anityatK  Not  ifcunmaiii  

C  ftegulatory  neabiSfy  matyat.  Not  detetnwiad- 


D.  Ob/ectiws:  Amendments  to  Itw  regulations  nvould  t>e  designed  to  effect  regula- 
tory refiel,  including  redurtton  ot  paperwork  and  compianoe  burdens  and  improve- 
ment of  cost  stlsriMnnsaa 

E.  Legal  basis:  Sectkxi  619.  Part  B  of  the  Education  of  the  Handicapped  Act  as 
amended  by  Pub.  L  94-142  (20  U:SC  1419). 

F.  OUSdm-  34  CFH  Pm  301 


A  Oesatptiorr  The  regutatkina  under  ranlaw  fo**"*  •  progrva  at  Federal  grants  to 

a  limited  numt>er  of  modal  csntats  that  spedalza  In  intensive  educational  and 

personal  adjuatiaant  sanitoea  tor  dasf-WM  chUraa 

B.  fiegulatory  impact  antftwf  Not  datei mined '.-. 

C  Regulatory  nexijmy  inHytia:  t*c^  detemUned 

0.  aC|i8c#»«r  Amendments  to  the  regutationa  would  ba  designed  to  effect  regula- 

tory  reliet.  Indudkig  raductkm  of  paperworlt  and  conylanca  bunlana  and  Improv*- 

ment  of  cost  effectinanaea. 

E.  Legal  basis:  Section  622,  Pait  C  of  iha  Educatton  of  the  Handk^apped  Act  (20 
use  14221. 

F.  Clatiorr  34  CFR  Pwt  307 


A  Deecnptnrt  The  regulations  under  review  govern  a  program  of  Federal  financial 
asststanca  tor  projecta  dailgned  to  develop  and  carry  out  experimental  preschool 
tnd  earty  sducatnn  praiyaiMs  tor  handicapped  cMttaa 

a  ReguMory  impact  analysia:  Not  raqiirad 

C.  flegutttory  Hexiiimy  anafysii:  **rA  required 

D.  Obiectivea:  Amendments  to  tie  rsgutoHorw  wouM  be  designed  to  effect  regula- 
tory relief,  including  reduction  of  paparworti  and  compSance  burdena  and  improve- 
ment of  cost  effsctlvanasa. 

E.  !«■/  basis:  Seetton  623  of  the  Education  of  the  Handicapped  Act  (20  U.&C 
1423). 

F.  aiMon:  34  CFR  PaH  309 


A.  Oaecriptiort:  The  ragulaHona  under  review  govern  a  program  of  Federal  financial 
•saiatance  to  Stale  aducllenal  aoamisa.  InaWufcjna  of  Mghar  education,  and 
oSw  nonpratH  aoandas  to  torrsasa  the  quanWy  and  impreve  the  quality  of 
personnel  to  edueato  handkapped  chiktea 

B.  ffeBm(t<loryi>naacra»ia»a(a  Not  requlmd 


a  Raguiatory  HeabHty  antHls.  Not  i«|i*ed 

D.  atysc«v«s:  Amendments  to  the  regulaliona  wouto  be  designed  to  effect  regula- 
tory relief.  Inckidkig  reducflon  of  peperaork  and  compliance  burdens  and  improve- 
ment of  cost  effectfveness. 

E.  Legal  baait:  Sectnna  631,  S32.  and  634,  o<  the  Educetion  of  the  HMtdtoawad 
Act  (20  U.SC.  1431, 1432  and  1434). 

F.  CMMionr  34  CFR  Part  316 - 

A  Description:  The  regulatlona  under  i»taw  govern  a  program  that  toana  captionad 

flkns  for  use  by  or  tor  di  ' 


a  Regulataiylnvaclaimlyala:ft»t*9ind 

a  ReguMory  «ai*H  an«»lK  Not  raquirad 

a  OyacMmr  Amandmanis  to  Ha  taguMona  woM  be  daalgnad  to  aMaol  regula- 
tory relief,  inckxtng  rsductton  of  papanwork  and  eemplianca  bwrtana  and  Improva- 
ment  of  coet  effectiveness. 

E.  Leg^  batiK  Secttons  651-«S2  ot  the  EduMlton  of  the  Handk»pped  Act,  m 
amended  by  Pub.  L  93-380  (20  USJC  1451-1452). 

F.  CasOtorr  34  CFR  P«t  330 

A  Description:  The  regulatlona  under  review  govern  a  progiwn  of  Federal  friwdal 

assistance  tor  protects  deaigned  to  rnaks  educaional  oiadia  avaHabla  tor  norvroit 
purpoaaa  to  handtoapped  paraons  and  others  dbvctty  involved  in  acbvibea  tar 
fwridtoapped  persona. 

B.  RegUalory  Impact  analywit:  Not  raqukad 

C.  Regulatory  /taeMiy  anai^ailr  Not  reqi^ed 

0.  Ob/acUvm:  Amendmenla  to  the  raguWIona  wouU  b*  deaigned  to  aHact  regula- 
tory relet,  mchjdtog  reducflon  of  papenraik  and  compHanca  bivdens  and  knprova- 
ment  of  coet  effecBveneaa, 

E.  Legal  bealr  Sacflons  681-662  of  the  Educatton  of  the  Handlcappad  Act  aa 
amended  by  Pub.  L  93-380  (20  UAC  1451-1452). 

f .  CHatlon:  34  CFR  P«1  331 _ 

A  Deschption;  The  regulattona  under  review  govern  a  program  of  Federal  ItoVKial 
assistance  for  projects  designed  to  carry  out  reaearc^  productton.  dWribulioa  and 
training  ralatad  to  the  uae  of  educaflond  tnadta  tar  Iha  handksappad. 

a  Regulatory  Impact  anaiywlr  Not  raquirsd ___„__«_„.... 


Shirley  Jones.  (202) 
245-9661. 


NPRMMay  198Z 


Shirley  Jones,  (202) 
245-9661. 


Jane  a  WiNiama.  (202) 
472-2S3S. 


Rk;hard  Oiamplon, 
(202)  245-972^ 


Edward  R.  Moore, 
(202)  MS-M91. 


Mak»lm  Norwood. 
Jack  Tringo.  (202) 
472-4640. 


Malcolm  Nomvood, 
Jack  Tringo,  (202) 
472-4640. 


Mak»lm  Norwood, 
Jack  Tringo,  (202) 
472-e23& 


NPRM  May  1982. 


NPRMItay  t9e^ 


NPRM  May  1982. 


NPRM  May  19e^ 


NPRM  May  1962. 


NPRM  May  1962. 


NPRM  May  1982. 
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Title 


Summay 


Contact 


CflnMSl  fliooctBo 


Centers  lor  Educational  Media  and  Materials  lor  the 

Handicapped  Program. 


Stale  Vocational  Rehabilitation  Services  Program.. 


Centers  for  Independent  living .. 


Vocational  Rehatiilitation  Senice  Project*.. 


Vocational  Rehabilitation  Service  Projects— CtierM 
Assistanoe  Projects. 


Vocational  Rehabilitation  Service  Projects— Handi- 
capped American  Indian  Vocational  RehaMitalioa 
Service  l^ojects. 


Vocational   Rehabilitation   Service   Projects— Com- 
prehansiva  Rehabilitation  Camera. 


C  Regulator  Hwabilify  an^jisis:  tit*  nofini 

D.  Obiectives:  Amendments  to  ttw  regulations  mxid  b*  Ifniij^irf  to  allacl  regula- 
tory reliel,  including  reduction  o(  paperwork  and  complanoa  btntens  and  imprtwe- 
menl  of  cost  eMectmnaaa. 

E.  Legal  basis:  Sections  651-652  of  the  Etkcalian  of  ttw  Hawfc^yed  Ad.  as 
amended  by  Pub.  L  93-MO  (ZO  U.SLa  1461-t45i). 

F.  Citation:  34  CFR  P«1  332 


A  Deacnption:  The  regulations  under  review  govern  a  program  of  Federal  financial 
assistance  lor  the  astabkalwMnt  and  aperatnn  of  carters  for  educational  meda 
and  materials  tor  the  handicapped. 

B.  Regulatcxy  /rrpacr  analyiis:  Not  requirad 


Malcolm  Nonvtxxl, 
Jack  Tringo,  (202) 
472-4640. 


NPRm  May  1962. 


C.  fiegulatoiy  fleidbiity  analysis:  Not  requirad 

D.  Ob/actives:  Amervknerfts  to  the  regulations  «ouW  be  desigrted  to  ellecl  regula- 
tory relief,  including  reduction  of  paperworti  and  compliance  burdens  and  Improve- 
menl  of  cost  eflectiverwas. 

E  Legal  basis:  Section  653  of  the  Education  ol  tta  Hanifcappad  Act  as  amended 

by  Pub.  L  94-142  (20  U.S.C  1453). 

F.  Oaeon:  34  CFR  Part  333 

A  Dasalplion:  The  regulatior<s'  undsr  revlsir  govern  a  tormuta  grant  pregran  to 

States  for  the  purpose  of  assisting  pfiysically  and  mentally  handkapped  indwiduals 

to  t)ecome  gainfully  employed. 

B.  RagulatorY  mpact  analysis:  Not  reguirBd 

C.  /feguMcvx  AanMiy  ansf^slr  Not  required 


Charles  SmoNn.  (202) 
472-379S. 


0.  Objectives:  kmerOmati  to  the  regulatiora  woM  be  itssigned  to  aflscl  regula- 
tory relief,  including  reduction  of  papei>iiork  and  complance  ilunlens  and  Improve- 
mem  of  cost  effectiveness. 

E  Legal  basis:  Rehabilitation  Act  of  1973,  as  amended  by  Pub.  L  95-802  C29 
U.S.C720.  sfssgi). 

F.  Citation:  34  CFR  Part  361 _. 

A  Desaiplioit  TTie  mgiiations  under  review  govern  a  program  of  Federal  financial 
assistance  tor  ptannin)^  estabhhing.  and  Improvlrig  cemars  designed  to  promote 
the  independence,  produdivjty,  and  viaMy  of  ito  tor  aeverely  hanticapped 
Incfviduals. 

a  /?00uM3rKiiiaacf«n8M>^Notreqi*ad 


Charles  SmoSon,  (202) 
472-3736. 


CneVuWox/lsiofal^anayaiKNolrsqiAad 

0.  aEyecDwsar  Amendments  to  the  regutabon*  would  ba  ilu^|iiad  to  allact  rsguls- 

tary  ratal,  including  raduction  of  paparwoit  artd  campianoa  burdens  and  improva- 

ment  of  cost  effectiveness. 
E  Legal  basts  Sections  12(0  «)d  711  o(  the  RehtfiWalion  Ad  of  1873.  a* 

amended  by  Pub.  L  9&-602  (29  U-SC  711(c)  wd  796(0>. 
F.  Qtaboit  34  CFR  P«t  366 


A  Descriptioit:  The  regulatiorw  under  revisw  contain  genaial  reiyaramants  govoming 
eight  programs  of  Federal  financial  asalatanca  tar  projads  designad  to  prowde 
vocational  rehabiitation  and  related  servtoaa  to  handcappad  indmdu^  wid  ottar 


Chwtes  SmoUa  (202) 
472-3796. 


B.  Regulaloiy  impact  anitytis:  Not  requirad 

C  Regulatory  nmlimy  analysis:  Hi*  naijna 

D.  Ofyscawsar  AmanOmants  to  the  rsgUMona  woiM  ba  dSilBnad  to  aftod  rsgula- 

tary  relief,  jndudkig  raducbon  d  paperwerlt  and  cunytaiica  bwdans  and  improve- 

mem  of  cost  effecbvenesa. 
E  Legal  Aaaor  Sections  12(ci  11&  130.  305,  311(aM1).  311(a)(3>.  31&  316,  and 

621  of  toe  RahdiWalion  Ad  of  1973L  aa  mandad  by  Pub.  L  95-602  (29  aS.a 

711(0).  732.  7S0i  775,  777(a)<1).  777(rt(3».  777W.  7771.  «id  796a). 
F.  atMiwr  34  CFR  Part  399 


A  Descnpbofc  T\na  nftaSan  undsr  raviaw  gowam  a  prognm  al  Federal  fnancM 

assistanca  tor  projects  that  make  rniraainn  ■islaUa  m 

ypfif.aHi  (1)  in 

prowidng  aaraicaa  under  Ota  RsfiaUtaliun  Ad  d  1973.  wid  0  in  pwvjing  legal 

admMslralive  and  other  appropriato  ramedtos  to  enstfa  piutaUiun  d  their  lights 

under  the  AcL 
B.  Regulatory  impact  mialymi.  Nd  '»t*~* 
C  RegulaloiyHaiiiimy  analysis:  NtMaifini. 


Charles  Smokin.  (202) 
472-379& 


to  dtod  fsgiil^ 


a  OHIart*—:  Aawndwanto  to  toe  ri  jialnni  would  ba 

tory  laiat.  laoludtoq  ladMcHaa  at  p^anaaih  ■ 

fMrt  ol  oosi  sflscttvcnMS. 
E  Lagl  basis:  Section  112  ol  Iha  nUiatiBMHuii  Ad  al  1973^  as  amanlad  by  Pubi 

L  95-602  (29  U.&C  732). 
F.  CXtatianr  34  CFR  Part  370 . 


A  Oatapton.  The  raguHltona  awdar  »a>ila»  goware  a  ptegwwi  at  Fadam  tnmKm 
aiilitinn  lor  piatacis  diUqniJ  to  pro«da  vocational  latMbMtalion  aanioaa  to 

handtoappad  American  Indtona  wfn  laaide  on  Federal  or  SMa  raaarvalona. 

B.  Ragulalaiy  Impact  ana/^aH.  Nd»aqi*ad 

C  Regulatory  naxUmyana^alK  Nat  raqi^aa^ 


fawrta*  Smolkin.(202) 
472-3796. 


NPRM  M^f  i962> 


a  Oiiiacawar  AiTwndmanttto  ttw  ra^ittlans  would  to  dMlgnid  to  •fint  ngykh 
lory  friM.  Inctetng  roducten  of  ptpanrorti  wid  oomplionoa  burdens  ond  vnprovo 
fTwnl  ol  ood  oNoclhwi>i& 

E  LagH  baalt  Sadtan  130  d  the  HdidJldiua  *tt  d  1973i  as  amandad  by  Pub. 
L  95-602  (29  U.S.C  7S(Q. 

F.  OBsbarr  34  CFR  Pwt  371 


A  Obisu»i«»jh  The  rsguldlona  andof  rai^aw  goaam  a  prograw  d  Fadawl  UnanOW 
asswtonca  tof  toe  salanlahmant  and  oparaHon  d  ttanpiatMSkM 
canters.  These  sre  centers  designed  prirnarily  lor  9w  ilaiatniiiiad 
coonfciation  d  vocanonal  rahaMHatoa  and  other  aaivloaa  naadad  by 
capped  persons  in  the  communH). 

a.  AsgUttorx  impact  armlysia-  Nd  laqukad 


C  nigumxf  OasMjK— »■»  Nd  requlwd 
a  QHtscOaT /Msawdaaias  to  the  ngi^alloi 

tory  laiat.  iaiAidbig  laducHon  d  paparwortt  and 

merit  d  ood  affadlvaneas. 


Oartss  Smdkki.  (202) 
47t-3796. 


NPRM  M^f  1962 


BMuHba 
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Vocational  flotuMKation  Servica  Proiects— Special 
Profects  and  Deinonstrallona  lor  Providing  Voca- 
tional Renat>ilitation  Sarvicsa  to  Severely  HandK 
capped  Individuals. 


Vocational  RehaMitation  Service  Protects— Special 
Pioiects  and  Oemonstrationt  for  Makmg  Recre- 
ational Activitiea  Accessible  to  Handicapped  Indh 
viduals. 


Vocational  RetubUitatlon  Service  Projects— Handi- 
capped Migratory  Agricultural  and  Seasonal 
Farmwortiar  Vocational  Retiatiilitation  Service 
Projects. 


Vocational  ReliatxHtation  Service  Projects— Projects 
•or  Initiating  Special  Recreation  Programs  lor 
Handicapped  Individuals. 


Vocational  RetiaMitation  Service  Projects— Projects 
Mflth  Industry. 


Rehabilitation  Training.. 


RehabMation    Training— Rehabilitation    Long-Term 
TraMng. 


RehabiMation  Training— Cxpenmenial  wid  Innova- 
HMTramaig. 


E  legal  basis.  Section  305  o>  the  Rehabilitation  Act  ol  1973.  as  wnandad  by  Pub. 

L  95-602  (29  USC  775). 
F.  Citation:  34  CFR  Part  372 _..._ 

A.  Description:  The  regulation*  under  review  govern  a  program  ol  Federal  financial 
assistanca  tor  projects  designed  to  expand  or  othenniaa  Improve  vocational 
rehabilitation  services  and  other  rehabUMalion  aervloea  tor  severely  handicapped 
indhnduals. 

B.  Regulatory  impaci  analysis:  Not  Not  required.- 

C.  Regulatory  nexMiilily  analysia:  Not  required 

0.  Otiectives:  Amendments  to  the  regulations  would  be  designed  to  sHeet  regula- 
tory relief,  including  reduction  of  paperworli  and  oomplanoe  burdens  and  Improve- 
ment of  cost  effectiveness. 

E  Legal  basa:  Section  311  ol  the  RehabHitatton  Act  ol  1973.  as  amended  by  Pub. 

L  95-602  (29  use.  777(a)). 
F  atation:  34  CFR  Part  373 „ _ „ _ 

A.  Descriptioa  The  regulations  under  review  govern  a  program  of  Federal  financial 
assistance  for  protects  designed  (1)  to  demonstrate  mettxids  ol  making  lecre- 
ational  activities  fully  accessible  to  handicapped  individuals,  and  (2)  where 
appropriate,  to  renovate  and  construct  facilities  to  demonstrate  ttxiae  types  o( 
methods. 

B.  Regulatory  impact' analysis:  Not  Not  requirad ■ 

C  Regulatoey  tiexiillity  analysis  Not  required..- _ _ _ _..„ 

0.  Ot/ecHves:  Amendments  to  ttie  regulaltons  wouM  be  designed  to  effect  regula- 
tory reliel,  irx^luding  reduction  of  paperwortt  arxl  compliance  burdens  arxj  improve- 
ment of  cost  effectiveness. 

E.  Legal  basis  Section  31 1(a)(3)  of  the  Rehabilitation  Act  of  1973,  as  amended  by 
Pub.  L  95-602  (29  U  S.C.  777A(a)). 

F  Citation:  34  CFR  Part  374 _ 


Charles  Smolkirt,  (202) 
472-379«. 


NPRM  May  1962 


A.  Description:  Ttie  rsgulationa  under  review  govern  a  program  of  Federal  financial 
assistance  for  projects  that  provide  or  purchaaa  vocational  refiabHitation  servicea 
lor  handicapped  migratory  agricultural  worliars  or  handicapped  seasonal  farm- 
worliers. 

B.  Regulatory  Impact  analysis:  Not  required 


C.  Regulatory  Deiability  analysis:  Not  required....- 

D.  Ob/ectlves:  Amervlments  to  the  rsgulationa  would  be  designed  to  affect  regula- 
tory reief.  Including  reduction  of  papenworlt  and  compliance  burdens  and  Improve- 
ment of  cost  effectiveness. 

E  Legal  basts  Section  321  of  the  Rehabdltallon  Act  o(  1973,  aa  amended  by  Pub, 

L  95-602  (29  U  S  C.  777(b)). 
F.  Cttabon.'  34  CFR  Part  375 - _.- 

A.  Description:  The  regulations  utxlar  review  govern  a  program  of  Federal  financial 
asslstarKS  tor  prxjjects  providing  handicapped  individuals  with  recreational  activl- 
Hes  that  aid  their  mobility  and  socialization. 

B.  Regulatory  Impaci  analysia:  Not  required 


C  Regutatory  nexbHity  analysia:  Not  requirad 

D.  Obtectlves:  Amendments  to  the  regulattona  would  be  daalgnad  to  alfeet  regula- 
tory relief,  including  reduction  ol  paperwcrli  and  oomptance  burdens  and  improv*- 

,  (nent  o4  cost  effectiveness. 

E  Legal  basis  Secttona  12(c)  and  316  ol  Via  Rehabilitation  Act  cH  1973,  as 
amended  by  Pub  L  95-602  (29  U.S.C,  711(c)  wid  777(f)). 

F.  Oittflon  34  CFR  Pari  378 _ 

A  DaacrpUon-  The  ragulationa  under  ravlaw  govern  a  progrwn  ol  Federal  DnancM 
aasistanoa  for  projects  that  provida  handtoappad  MMduala  with  trrinlng.  employ- 
ment, supportive  sarvlcaa,  and  aaaiatancs  to  prepare  them  tor  oompetitiva 
employment  and  permit  Iham  to  maintain  their  amptoymem 

B.  Reguialory  Impact  aniytit:  Not  required 


C  Regulatory  nexUKly  mHywiK  Not  requirad 

0.  Ot^ecBves:  Amandmants  to  the  regulattona  weuM  ba  daalgnad  to  aflad  regula- 
tory relief,  indudtog  reduction  c«  paperworli  and  oomplanoe  burdens  and  lnH>rova- 
ment  of  cost  effectlvenesa. 

E  LegH  basa.  Sections  12(c)  and  621  ol  the  Rehabilitation  Act  ol  1973.  aa 
amended  by  Pub  L  96-602  (29  U.8.C.  711(c)  and  759g). 

F.  atation:  34  CFR  Pwt  379 _ „ 

A.  Datcriptlon:  The  ragufaOona  under  ravlaw  contain  general  requirements  governing 
live  programs  o(  Federal  llnandal  assistanca  daalgnad  to  (1)  increase  the  supply 
ol  trained  rehabiWatton  personnel,  and  (2)  mamtMi  and  upgrade  the  sMHs  of 
personnel  employed  aa  providers  of  rehabMatlon  servicea. 

B.  Regulatory  Impad  analyal*:  Not  required - 

C  Regulatory  mtHMy  analyla:  Not  requirad .-. 

D.  ObfacHvaa:  Amendmenta  to  the  ragulaltona  wouW  ba  daalgnad  to  effect  regula- 
tory relief,  mdudtog  reduction  of  papanmoni  and  compianoe  burdana  and  Invrova- 
ment  ol  coat  effectiveneea. 

E.  Legal  tea*-  Sactiona  12(c),  304,  and  306  ol  the  RehabUHatton  Aol  (H  1973.  aa 
amended  by  Pub.  L  96-402  (29  U.&C  711(e).  744,  and  776). 

F.  atation:  34  CFR  P»t  386 

A.  Oaao»tui-  The  ragulationa  under  review  govern  a  program  of  Federal  Unandal 
aaalatanoe  for  projects  deelgned  to  provide  a  balanoad  program  of  academic  and 
noivacadamic  training  activities  m  a  varlaly  ol  Mdi  of  therapy  «id  rahabWa«oa 

B.  Regulatory  Impact  analysis:  Not  required _ _ _ 

C.  Regulatory  «enMi(y  analysia:  Not  required - 

D.  Ot)lac«^«a  Amandmants  to  tie  ragulaliona  wouM  be  deaignea  to  efleel  reguta- 
tory reief,  Indudng  reduction  ol  papanoorti  and  aempiance  burdena  and  knprov*. 
ment  ol  ooel  effectiveneea. 

E.  Legal  baala.  Sactiona  12(0  and  304  ol  the  RahabWaluH  Ad  el  1973.  aa 
amended  by  Pub  L  96-602  (29  U.&C.  71 1W  aid  774). 

F.  Olatfani'  34  CFR  Part  386. ._- 


K  Deaalpllon:  The  ragulationa  under  revfbw  govern  a  program  of  Fadaral  IkiancW 
lor  projacto  deaignaa  «a  (l)  tamilia  new  %9aa  at  lehattaloti 
(2)  damonatrato  the  iHaB8vaneea  a«  theee  pe»aannal  In  pravWkig 

Kvtoea  to  the  severaly  handtoapped.  and  4B)  da«ala»  new  and 

Improved  mettwds  ol  training  personnel 


Charles  Smolkin,  (202) 
472-3798. 


NPRM  May  1962. 


Charles  Smo«(in.  (202) 
472-3796. 


NPRM  May  1982. 


(Carles  Smolkin.  (202) 
472-3796. 


NPRM  May  1982. 


Charles  SmoHiia  (202) 
472-3796, 


NPRM  May  1962. 


Charles  Smolkin,  (202) 
472-3796. 


NPRM  May  196Z 


Chailes  SmoHdn,  (202) 
472-3798- 


NPRM  May  1982. 


Clwrlee  SmoMtln,  (202) 
478-J796. 


NPRM  May  198^ 
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Tide 


Rehabittaticin  Tranno-Slate  Vocational  Rehabilit*- 
tton  Unit  M-Setvioa  Training  Progrwn. 


a  A^uWvy  tqnaer  ana^iNr  Not  raqukad . 

C  ffagutUayllmmmymttttiB.  Met  i 


D.  Otysctvmr  Amendmsnts  to  ttw  ragulaliona  would  ba  dssignad  lo  aHacI  tagula- 
taty  FSliel.  including  reduction  o(  papawofc  and  i  iw^<ai»  a  haiaai*  wd  animua 
menlofcoat  affecliveneaa. 

E.  Ugti  iam:  SacHona  12(et  and  304  ol  Via  RahiMtalkw  Ad  of  1973.  at 
amandad  ky  Puk  L  •6-a02  (29  U.&C  711(ci  mi  774>. 

F.  aHatol  34  CFB  Part  387 __. 

A.  OsaufiaUa  Tlia 


aawicaa  ar  (2)  aM 
aamieaatoW>aaaiaii»liaiiara|im 


Rehabilitation    Training— Rehabilitation    Continuing 
Educalioa  Programa. 


Rehabilitation   Training-Rehabilitation   Shoct-Terai 
Training.  ^ 


AduR  Educalibn  Stata  Programs— Genaial- 


C.  A69uMk>rr«9acM)yana»airNolr««uirad 

a  ayeemim:  Anmnfmm  Id  tia  i—<Mlcw  awuM  ba 


Cor«ael 


Chartaa  Sraolon.  C202) 
472-3796. 


tary  reial.  Indudkig  reduction  of  papawwH  and 
mart  ol  coat  aflacliMneaa. 

E.  Ugal  Aaatr  SacNaaa  12)4  and  SIM  ol  t« 
amandad  by  A*.  L  9»-Me  (29  U&C.  711M  «id  774^ 

F.  OiMian:  34  CFR  Part  388 


Itanaol  ragMla- 
bMPdBfts  flfid  tnpiuv#- 


Act  Ol  »73.  at 


A.  Oaaofpttn  Tha  ragulaliona  undar  r«Maa  goxam  a  pMgran  ol  Fadaot  iwcirt 
assstanca  lor  kainng  csMara  ftal  (1)  aam*  •  Fadam  Mgion  or 
gaograpbical  avaa.  and  (2)  tocaa  an 

-*  — r   )TiT  -n'-nli'lMInn  paranraial  Itaiii^liiwd  i 
B./iagiJlttartm»ct 


D.  OtiecUyea:  Amendments  to  the  regulations  woutd  be  designad  W  altecl  iagula- 
tary  rekaL  indudng  raducbon  ol  papenrarti  and  comptanca  taixdena  «id  in^roM- 
■MM  ol  coal  oHaoNnanaaa. 

E.  Upaf  taair  SMiana  t2(e)  and  304  ol  9ia  RahabiMMlBn  Ad  •!  1973,  m 
amandad  by  Pldk  L  95-909  (29  USJC  71H4  arri  774». 

F.  CWsdiwt  34  CFR  Part  389 


A  OaifriLilfan  Tha  ragiiaHona  undar  ixtaar  tpmni  a  pnvan  e> 
assistanca  tor  apacial  aamina«  taaHatoa.  iwrtshoiw.  and  other  ahat-torm 

<a9w  daivary  ol  oocalnnal  medical,  sodd. 


B.  nsgui>(»yi»ipaefana4>airNolrsquirad 

C  flUipiMUii  ■iia  H  — »aa  Nd  ragalrad 

D.  Obiectives:  Amendments  to  the  raguletiona  wouM  be  designed  to  aHad  regula- 
tary  ia»iet.  tnOutino  reduction  d  papenKxk  and  cotndbnca  burdena  and  Mvnwa- 
awnl  d  ood  aHadmenaaa. 

E.  Legal  tesar  Sectiona  12M  and  304  d  »a  RalMbldton  Ad 
amended  by  Pdi.  L  9S-G02  (29  US.C  711(c)  aH  774^ 

F.  Citation:  34  CFR  P»t  390 


Ol  19711  as 


Stata-Adminialered  AduR  Education  Program. 


Natior«al  AduM  Education  Oevelopmertt  and  da- 
semination  Program  and  Planning  Grants. 


Adult  Education  Programs  lor  knmlgranls  and  Indo- 
china Refuges.. 


AAsseraNtorr  Tlw  ragulaliOK  undar 

to  three  praQram^ 
a  AeguMory  anpacf  ana^atr  Nd 


C.  flajtfuwuy  il^ii*  n>  ar>a»alr  Wd  ddandnad 

0.  Ob/ectvaa:  Amandmads  to  9ia  rogulalana  would  ba  designad  to  aHad  lagula- 

tory  rekd.  inckiding  reduction  d  paparaork  and  oonptanoa  bwdsna  and  improva- 

mant  d  cod  sHeti  lanuw. 

E  <^pd  tadr  Saca.  301-318  d  Pub  L  91-aa  as  amandad  br  Tile  XW  d  Pub.  L 

95-561  (20  OaC  1201-1211G». 
F.  CaaHoit  34  CFR  P»t  425 


AAacniMiarr  TDa  raguMlona  andar  iwlaar  goiram  a  program  d  Faderd  fnandd 
assistance  to  help  Slates  m  the  clnndopniera  d  tiaa  9Ma  plwis  tar  adtit 


Nd 


C.  Ae^oMwy  KadJitlr  anaryss  Not  determined- 


a  Cl»ac«>wa:  Amandnads  to  ttia  raguldiona  siodd  ba  dsdgned  to  aHad  ragda- 
tory  rsiai.  detodtog  wibartlen  d  papawnafc  and  codptdiua  bwdana  and  iwpro»»- 
~-  •  11'  mil  inmi 

E  lagar  tadr  Sadtona  901-318  d  Pab  L  91 -«S0,  as 
L  95-561  (20  US£.  t2»1-U1 1c». 

F.  ataUon:  34  CFR  Pwt  426 


Charles  Smolda  (202) 
472-3796. 


Chartaa  SmoRdn.  (202) 
472-3796. 


Pad  V.  Ddkd.  (202) 
245-227& 


NPRM  May  1962. 


NPnMMiy199a. 


NPRM  May  1962. 


Paul  V.  Ddkar.  (202) 
245-2278. 


by  THa  XH  d  Pub. 


AXteerisSiwr  Tha  regdaacna  under  radaa  goeam  a 

assistanca  (1)  to  Stataa  tor  plwwilng  9«a  aidonalcn  d 

and  (2)  to  pd>lic  and  nonprow  pn»da  agendas  'iiilMdliiin.  and  d»d*wlona  tor 

dsvalopmart.  dawonssation.  and  Hi atoiuii  proieds  tar  9ia  dip»o»dnda  d 

adult  education. 

a/>»pulsfc»y»><aaefna»afcNdddenniwed 

C.  Regulatory  tiejabsty  anoyatr  Nd  tfatanataad 

a  Otyactviac  Amendments  to  9to  ngiamm  aiadd  ba  dadgiisd  to  altad  ragda- 

tary  rdiet  iwdadiwg  radMcfcn  d  papiracib  and  imwpfcin  i  bddawa  and  bapuma 

man*  d  ood   " 


E  Legal  baas:  Sees.  301-318  d  Pub  L  91-23%  aa  amended  by  TWa  XH  d  Pab.  L 
95-561  (20  US.C.  1201-12116). 

F.  Otsttn:  34  CFR  Put  431 

A.  0»si»»id»rt  THa  rigiiialnn  under  sadds  aaaaw  a  pradda  d  Fidaid  indtold 


assistanca  to  hdp  potonbd  applcantt  m  applying  tar 
apetato  spadd  addl  muaalan  pia)iod  tor  t 

B.  nagimao  tapaen 

C.  As^uMgry  fnoMI^  ana^ad- Nd  I 
a  Otiiecddn-  Amandmanls  to  ttw  i 

di 


E  Legal  badr  Sections  301-318  d  Pub.  L  91-40%  •• 

Pub.  L  9fr-S61  (20  OSjC  1201-121  Nd 
F.  Odttm  94  CFR  P«l  432 


amaniJad  9f  iMa  IBM  d 


Pad  V.  OeRcer.  (202) 
245-2278. 


Pad  V.  Ddkd.  (209 
246-2278. 


rff'HM  Msy  i982. 


NPRM  May  1882. 


NPRM  May  1962. 
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TUto 


Summafy 


Conttct 


Eailiest  expected 
decision  date 


Student  Assistance  General   Provisiont  and  Pel 
Grant  Program— Amendments. 


Guaranteed  Student  Loan  Program:  1983-64  Famiy 
Contnbution  Schedules. 


Education  Department  General  Adminiskative  Reg- 
ulations (EDGAR)— Annual  Fundkig  Priortlies— 
Part7S. 


ERgMRy  ¥  Foreign  Medkai  Sehooli 

Guaranteed  •ludenl  Loan  Program. 


College  Housing  Prograin 


Prior  Expenence  lor  Special  Programs  lor  Students 
Irom  Disadvantaged  Backgrounds. 


National  Direct  Student  Loan,  College  Work-Study, 

«nd  Supplemental  Educational  Opportunity  Grant 
programs. 


National  Olract  Student  Loan.  Collaga  Wodt-Study. 
and  Supptomental  Educational  Opportunity 
Grants  Programs— Amendments. 


A.  Daaaiplton:  The  proposed  regulations  would  ameryt  certain  provisions  that  apply 
to  poel-seco«Ktary  educational  insWutions  participating  in  Title  IV  student  assist- 
arK»  programs. 

p.  Regulatory  impact  analyaa:  Not  required _„_ 

C.  WsBuHtory  flejatMy  analysis:  Not  requirsd 

D.  Obiecln/es.  The  proposed  amerxjments  woukf  (1)  set  standards  of  satisfactory 
acvdemic  progress  lor  studerrts  receiving  aid  under  Tide  IV  student  assistarxw 
programs.  (2)  simplHy  adverMrUa  proceedlrtgs  against  postsecortdary  educational 
nstitutions  alleged  to  f^ave  misued  Federal  lunds  under  these  programs,  and  (3) 
increase  the  responsitnlities  of  institutions  participating  under  the  Allamate  Ois- 
bursement  System  of  the  Pen  Grant  Program.  (NOTE:  The  proposed  amendments 
would  be  Incorporated  Into  ttw  respective  final  regulations  lor  the  Student 
Assistance  General  Provisions  (34  CFR  Part  668)  and  the  Pei  Grwit  Program  (34 
CFR  Part  690)). 

E.  Lagaf  tests.  Part  F  of  Title  IV  of  the  Higher  Education  Act  of  1965,  ••  amended 
by  Pub.  L  96-374  {20  U.S.C  1086-1097).. 

F.  Olalnn:  34  CFR  Parts  668  and  690 

A  Oaaer^Mian.-  The  proposed  regulationa  would  estabtah  levels  of  expected  family 

contrlxjtions  under  the  Guaranteed  Student  Loan  Program  tor  the  1983-84  award 
year. 

B.  R^guialofy  ifnpact  analysis:  Not  required  ,  ,  '    , 

C.  ReguMory  llexi)my  analysia:  Not  required 

D.  OtyaeMm  The  levels  established  by  the  regulations  would  be  uaed  In  calculating 
the  eligfcillty  o<  student  borrowers  under  this  program. 

E.  LagH  bacir  Part  B  of  TWe  IV  ol  the  Higher  Education  Act  o(  196S,  as  amended 
by  Pub.  L  96-374,  Pubi  L  97-12.  Pub.  L  97-35.  and  Pub.  L  97-92  (20  U.S.C. 
1070-10e7-3a). 

F.  CKaaon  34  CFR  P«1  682 

A   Description:  The  regulations  under  review  (1)   M  the  techniquaa  that  the 

Secretary  may  use  to  establish  annual  furxf ng  priorities  for  discretionary  grant 
programs,  and  (2)  codHy  the  Department's  position  on  publication  of  prionties  lor 
public  comment 
WV<ito)r  tnpect  anelyile:  Not  raquirad 


Andrea  Foley.  (202) 
472-4300. 


NPRM  May  1982. 


C  ReguMory  noiobmy  mlyiia:  H(*  applcafala 

0.  CXileciliies:  Amandmente.  if  any.  to  the  ragutaiona  wnid  be  designed  to  eltool 

regulatory  relief,  Indudkig  reduction  ol  paperworti  and  compliance  bwdens  and 

Improvement  ol  cost  elfectiveneas. 
E.  Legal  basis:  Section  414  ef  t\e  Department  tH  Eduaalton  OrganHotei  Act  |tO 

U.&C  S474). 
f.  Caaton:  34  CPR  fart  7B 

A.  Deeorftion:  TTw  ragiMiona  wouW  govern  the  eligUHy  of  foreign  madkal  schools 
to  partdpate  m  the  Guaranteed  Student  Loan  Prograni. 

B.  Regulalory  Impact  anelyeis:  Not  required 

C.  fiegutalory  aeiabtUy  ana/ytis:  Not  required 

0.  ObtecUves:  The  raguMona  would  establish  (1)  prooaduraa  by  wHoh  foreign 

medical  scTiools  may  apply  for  parddpetion  In  the  program,  and  (2)  ariteria  tie 
Secretary  uses  In  dewiminiiig  eigiiillty  for  participation. 

E.  Legal  basis:  Sectiona  432  and  43S<a)  ol  the  Higher  Education  Act  ol  1965,  as 
amended  by  Pub.  L  68-329  (20  U.S.C  1062  and  1085).. 

F.  CMftbn-  34  CFR  P»t  603.  Subpart  E 

A  Deaaiptlon:  The  regulations  would  revise  existng  regulations  ImplemenDng  a 

program  that  provides  long-term,  low-intereel  loane  to  colleges  and  univenities. 

B.  Regulatory  impact  analysis:  Not  required 

C.  Regulatory  llextiiay  analysis:  Not  requlrad 

0.  a^iectlves  The  reviaad  regulationa  would  raflact  chwiges  resulting  Irom  puUlc 

comments  on  the  current  regulations. 

E.  Legal  basis  Section  401  at  saq  of  the  Houaing  Act  ol  1950,  aa  wnanded  (12 
U.S.C  1749):  and  Section  306  of  the  Department  of  Education  Orgwiization  Act 
(20  U.S.C.  3446). 

F.  aiatlon:  34  CFR  Part  614 „.... 

A  Deealption:  The  regulatlena    wtUch  would  amend  the  raguMiona  goMming  llva 

programs— state  addHJonal  criteria  for  evaluating  certain  ^iplicallons.  The  amend- 
ment would  affect  the  following  programs:  Special  Services  for  Disadvantaged 
Students,  Staff  Development.  Talent  Searc^  Upward  Bound,  and  Educational 
Opportjnity  Centers. 

B.  Regulatory  unpad  analysla:  Not  requlrad ____. 

C.  Regulatory  neximy  analysis  Not  required ...._ „ 

D.  Otysctnvs.  Ttve  regulations  would  implement  criteria  the  Saeralary  uaaa  to 
evaluate  past  performance  of  applicants  that  have  conducted  projects  under  the 
Special  programs  withm  the  previous  three  years. 

E  Legal  basis  Section  417A.  Title  IV  of  the  Higher  Education  Act  ct  1965,  m 

amended  by  Pub.  L  96-374  (20  U.S.C.  1070d). 
F.  CXttlorr  34  CFR  Pwts  642,  643.  644,  645.  and  646. 


Ralph  Madden.  (202) 
245-2475. 


NPRM  May  198Z 
FR  June  1982. 


Chester  Glod.  (202) 
245-7810. 


FRMay  1982. 


Richard  J.  Rowe.  (002) 
346-9671 


FRMay  1981 


Charles  Grifflt^  (202) 
245-6514. 


FRMay  1962 


Mary  K.  Smit^  (202) 
245-5211. 


FRMay  1961 


A  Basel  <tXfc»i;  The  regulationa  would  (1)  amend  the  formula  used  to  dMribute  to 
Institutiona  funds  under  the  campus.tased  programs  and  (2)  amend  the  appeals 
proceea. 

B.  Regulatory  imped  analysis:  Not  required 


Jolwt  McGonigal,  (202) 
245-9720. 


FRMay  1982. 


C.  Regulalory  lleidtiimy  analysis:  Not  requlrad „ 

D.  Obiectives:  The  regulallana  would  Implamani  provisiona  ralstad  to  lundkig  and 
appeals  procedures. 

E.  Legal  basis:  Secttons  413A-413D  (TWe  IV-A-2),  sections  441-448  (TWe  IV-C), 
and  aactions  461-469  (Title  IV-E)  of  the  Higher  Education  Act  o»  1965,  as 
amended  by  Pub.  L  96-374  (20  U.S.C.  1070). 

F.  CXstfon  34  OR  Pwta  674,  675,  and  676 _.. 

A  OMcntPtbn  AmenOnanta  to  the  regulationa  would  aslabtsh  ttia  1962-1983 

fundkig  procedures  and  revlaa  appeal  prooaduraa  for  the  three  cwnpua-baaad 


John  McGonigte.  (202) 
245-4720. 


FRMay  1962. 


B.  Regulalory  impea  analyila:  Not  requkad  — . 
C  Regulatory  flexibility  analysis:  Not  requlrad. 
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Tme 


Sunmwy 


National  Direct  Student  Loan,  CoHege  WoiV-Study, 
and  Supptemeotal  Educational  Opportunity  Grant 
Program— Technical  Amendments. 


Organizational  Conflicts  of  Interest .. 


Education  D^rtment  General  Administrative  Reg- 
ulations (EDGAR>— Selection  Critefia— Part  75. 


Guidance  and  Counseing  Program... 


Follow  Through  Program .. 


AuicHiary  Activities  Program. 


Racnjitment  M^  Partomwl  and  Oissemtnation  ol 
Information. 


D.  Ob/ectives.  The  amendments  iwould  (1)  establish  the  formula  l)y  nvhicf.  institutions 
ot  postsoconda/y  education  might  receive  funds  under  the  canpus-based  pro- 
grams dunng  the  1982-83  award  year,  and  (2)  estabioh  revised  i«ipeal  proce- 
dures. 

E  Legal  bass.  SiApart  2o(PartAPwtC.  andPwtEolTHIelVoflhe  Higher 
Education  Act  of  1965.  as  amended  (20  U.S.C.  10700-10706-3.  42  USC  2751- 
27S6b.  and  20  US C.  1087aa-10e7i). 

F  Citation  34  CFH  Part  674,  675,  and  676 

A.  Description:  The  regulations  would  amend  certain  provisions  of  the  enstmg 
regulations,  pubfeshed  on  January  19,  1981,  lor  the  administration  of  the  canvus- 
based  programs. 

B  Ragulatory  impact  anatyaa:  Nol  raquirad 

C.  Regulatory  fle>db»ity  anafysis:  Not  required .. 


Comad 


D.  Objectives  The  amendments  would  (1)  correct  lechnictf  and  lypogr^ihictf  erroi* 

in  the  regulations.  (2)  change  certain  other  provisions,  and  (3)  provide  legri 

clarifications. 
E   Legal  basis.  Siiipart  2o«PartAPiflC.andPartEolTiBelVofthe  Higher 

Education  Act  of  1965.  as  amended  (20  U.S.C.  1070b-1070b-3.  42  USC  2751- 

2756b.  and  20  U  S.C  1070aa-1078ii). 
F.  Citation:  34  CFH  Parts  674.  675.  and  676 

A.  Description:  TTie  proposed  regulations  would  establish  the  Department's  policy  lo 
avoid  award  of  a  contract  or  to  permit  termination  of  a  contract  when  (1)  «i 
offeror's  (udgment  may  be  biased  because  of  any  past,  present  or  cufrenOy 
planned  imerest— financial  or  othennse— K  may  fiave  related  to  the  work  to  be 
performed;  or  (2)  an  ofleror's  performance  of  worti  under  a  previous  contract  has 
provided  it  with  an  unfair  competitive  advantage  on  subsequent  procurements 

B.  Regulatory  impact  analysis:  Not  required 

C.  Regulatory  flexibility  analysis  Not  required ZZ!Z1".I!Z.I" 

D.  Obfectives:  The  proposed  ragiiations  would  aasura  that  to  the  nHDammpaisaiie 
extern.  (1)  contracts  are  Iraely  and  competitively  awanled  and  (2)  even  the 
appearance  of  organizational  oonMcts  of  intared  in  the  award  process  is  avoided. 

E.  Legal  basis  Department  of  Education  Organiation  Act  (20  U.S.C.  3401  el  sea- 
S  use.  301:  and  40  U.S.C.  486(c)). 

F.  Ca»«brT.-  41  CFR  Part  34 

A  Description:  These  regulations  under  review  establish  general  criteha  the  Sec>e-~ 

tary  uses,  togettwr  with  specific  program  criteria,  to  evaluate  applications  lor 
funding  under  discretionary  grant  programs. 
6.  Regulatory  impact  analy^  Not  required 


C  Regulatory  ttexiyHity  analysis:  Not  vplicable S.. 

D.  O^ectives:  Amendments,  if  any,  to  the  regulatians  would  be  designed  to  effect 
regulatory  relief,  including  reduction  of  papervnork  and  compliance  burdens  and 
improvement  of  cost  eflectivenees. 

E.  Legal  basis:  Section  414  of  Iha  Department  of  Education  Organization  Act  (20 
U.S.C.  3474). 

F.  atalion:  34  CFH  Pans  75.  211.  215.  305.  307.  309.  315,  318.  324  338  408 
525-527.  624,  643-846,  726,  «ld  740. 

A.  DescTfplion:  The  regulations  under  review  govern  a  program  of  Federal  financial 
assistance  to  Stales  to  implemer*  programs,  prefects  and  leadershv  activities  that 
expand  and  strengthen  counseling. 

B.  Regulatory  impact  analysis:  Not  detemiinsd 


Margaret  Henry.  (202) 
245-9720. 


FR  May  1982. 


Peggy  Saunders.  (202) 
245-1766. 


Chester  Glod.  (202) 
472-7810 


C.  Regulatory  neximty  analysis:  Not  determined _.. 

D.  Ojiectives:  Amendments  to  the  regulations  would  be  designed  to  effect  regula- 
tory relief,  including  reAjction  ol  papenmorti  and  con^Xiance  burdens  and  n^)rov»- 
mcnt  of  cost  eftectivenesa. 

E  Legal  basis:  Sections  341-344.  Pub  L  94-482  (20  U.S.C.  2531-2534) 

F.  Citation:  34  CFR  Part  21 1 2 

A  Descnptioo:  The  proposed  ragulaiiona  wouU  IncoporaM  •taitoUfy  leqiiiremenls 

and  provide  for  phaseoul  of  the  program. 
B.  Regulatory  impact  analysis-  Not  required 


C.  Regulatory  naxibilily  analysis-  Not  required 

D.  Obiective:  The  revised  regulations  would  be  designed  to  effect  regulatory  reM. 
including  reduction  of  papenworti  and  compliance  burdens  and  invrovement  of 
cost  effectiveness. 

E.  Legal  basis  SuMiUe  A  of  TMa  VI  o(  (he  Omnfeu*  Budget  Recondkation  Act  oi 
1981  (42  use.  9661-68).  ^^ 

F.  Citation:  34  CFR  Pwt  215 


A  Description:  TKe  reguMon*  laidar  m*m  govern  a  progrwn  of  •  FMatri  fn«icM 
assistance  for  researcti.  davelopmant  Mnkig.  and  dosemination  acMKaa  con- 
eming  the  education  of  handicapped  chUreit 

B.  Regulatory  impact  analysis-  Not  required 

C.  AeguMory  M«ab«i^  anayas  Not  raquirad - 


Edwaid  Batisle.  (202) 
245-824^ 


NPRM  June  1982. 


NPRM  June  1982. 


I-Ouis  McGUmess. 
(202)245-9846. 


NPRM  June  198^ 


NPRM  Jina  1982. 


R.  Paul  Tliompaon. 
(202)472-2535. 


0.  ObiecUvs:  Amendnnents  to  the  raguMona  would  be  deaignad  to  afM^nHMMoty 
relief,  including  radudton  of  p^Mnrack  and  oompiMwe  buniM*  and  nvrovamaM 
of  cost  effectivenesa. 

E.  Lagal  basis:  Section  624  of  Vie  Eduealon  of  ttia  Handfcuyad  Ad  (20  U.&C 

F.  OWIion  34  CFR  Part  31S 


A  DescripiKn  The  leguMkma  indsr  rmiaw  govam  a  progtm  of  frntant  Unwnri 
assistance  for  proieda  deakiged  to  (1)  enoour^a  students  mt  |iuitaaaiuiiil 
personel  to  woili  in  vaitoua  Raids  of  education  of  handkappad  d*k«n  wid  yodh 
(2)  disseminate  infomiation  abod  programa,  aaivicaa.  and  raaoureaa  lor  the 
education  of  handiopped  chldre^  and  (3)  previda  lalanri  ativicM  to  paraona 
interested  in  tlw  handteappail 

B.  Regulatory  impact  ana/yHt:  Not  raquirad 

C.  Regulaloy  Haniimy  armlyait:  HoK  raqi*ad 

D.  Obfecthim:  Amendments  to  the  reguMons  would  be  deaignad  to  allad  legiito- 
tory  rekef.  indudkig  radudian  d  papanratk  and  oomplianoe  bwdans  aid  inpiw 
mem  of  cost  efledivanaaa. 

e  Legal  Asss  Sactton  633  d  tia  Educdion  d  the  Hwdtei^pad  Ad  (20  U.S.C 

1433). 
F.  Otattm  94  CFH  P*l  aan 


14S-9TM. 


(202) 


NPRM  June  ine. 


NPRM  June  19K 
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Summary 


Contact 


Eartiest  expected 
decision  date 


Research  in  Education  ol  the  Handicapped.. 


Stale  Vocational  Education  Programs.. 


Expected  Famly  Contributions.  1983-84 .. 


National   Institute  ol   Education— Educational  Re- 
search Grants  Program. 


Goycrnmcnt  in  the  Sunshine  Ad.. 


Women's  Edueationa)  Equity  Act  Program... 


National  Oittusnn  Netvuorti  Progra 


Equal  Access  to  Justice . 


Awards  to  Former  Department  Employers  or  to 
therr  Employers. 


A  Daacnpeon  The  ragulatiana  undar  review  goxam  a  piugiaiii  ol  Federal  Ftnandal 
assistance  tor  protects  designed  to  conduct  research,  tuvey*.  model  prugiaiiis. 
and  demonstrations  lalalad  to  the  education  ol  handicapped  oNldraa 

B.  Regultory  impact  analysis:  Not  required. _ 

C.  Regulatoiy  Oeximy  analyals:  Not  raqUnd _ __ 

D.  Otiactives:  Amendments  to  the  reguMtona  iweiM  b*  daaignad  to  enact  regula- 
tory relief,  mdudir^  reduction  of  paperworli  and  oompianoa  burdens  arKi  Imporve- 
ment  of  cost  eflectiwei^ees. 

E.  Legal  basis.  Sections  641  and  S42  a(  the  Education  ol  the  Handkapped  Act.  as 
amended  t>y  Pub  L  93-380  Td  Pub.  L.  95-48  <20  U.S.C.  I4t4-1444). 

F.  Citation:  34  CFR  Part  324 

A  Descnptxxi  The  regulations  under  review  govern  a  pro-am  ol  Federal  linarKial 

assistance  to  Slates  lor  improved  planning  In  the  use  of  all  raaourcea  available  tor 
vocational  education  and  manpower  traMng. 

B.  Regulatory  impaci  anafysa:  Not  required ; 

C.  Regulatory  flexiMrty  analysts:  Not  required.... 

O.  Ot>facl>ve&  Amendments  to  the  regulations  would  be  designed  to  effect  regula- 

lory  relief,  mduding  reduction  ol  paperworli  and  oomplartoe  burder«  and  improve- 
ment of  cost  etlectiveness. 
E  Legal  basi&  Sections  tOI-186  o«  Titto  I  ol  Da  VOcalonil  Ecucation  Act  oi  1963. 
as  amended  by  Pub.  L  96-46  (10  U.&C  2301-3461). 

F.  Caaimn:  34  CFR  Pwl  400 

K  Descrtptioir:  The  proposed  regulaVons  would  provide  a  common  need  analysis 
tormula  to  tie  used  tor  need-based  student  aid  programs  under  Title  IV  of  the 
Higher  Education  Act  The  programs  aflecled  are:  Pei  Grant,  National  Direct 
Student  t.oan,  Suppteraental  Educattomri  Opporluntty  t3rant,  and  College  Work- 
Study. 

B.  Reguttory  tnpaci  analysis.  Not  required 

C  Regulatory  HentHity  analysis:  Not  ra<iuired C _ 

O.  Obiectwes  The  proposed  regulatlora  wouM  aslMMi  fw  axpaeted  lamily 
contrtxitions  l>ased  on  Itie  need  analysie  provisions  common  to  the  operation  erf 
the  affected  student  axl  prugiams. 

E.  Legal  basis  Section  482(a)(2).  Title  IV  ol  the  Higher  EducsMon  Act  oi  1965.  as 
amended  by  Pub.  L.  86-374  and  P**>.  L.  97-35  (20  U.S.C.  1089). 

F.  atalioir  34  CFR  l>art  868 _ _ 

A.  Oescnption  The  proposed  regulations  would  revlae  artd  ooneoMate  regulations 
governing  ihe  award  grants  tiy  the  Nattorwl  InsOtoW  of  Education  tor  a  variety  ol 
proiects  in  educational  research  and  devolcniiiienl  and  dbsemination  ol  Inlorma- 
tton. 

B.  Begullory  anpact  analysa.  Not  determined         _ 

C  ftagutatory  (tewrSaBy  ananas-  Not  determined 

0.  Obtectives:  The  revised  regulations  would  be  designed  to  (1)  eiHiaiica  Ihe 

IraMuta's  abiily  to  respond  to  changing  needs  m  educational  researoh  and 

development  and  (2)  consolidate  several  sets  of  existing  regulations,  thereby 

eliminating  duplicative  paparwort  requlreaienls. 
E  Legal  basis  Section  405  of  the  General  EduoMon  Piovlalona  Ad,  as  amended 

by  Pub  L  96-374  (SO  U  S.C  t221e). 

F.  Oilalbrr  34  CFR  Pwt  700 

A   Oescnption:   The   regulations   under  review  guirnii  the  gruuiidi  tor  dosing 


Max  Mueller.  (202) 
245-2275. 


NPRM  June  1962. 


Tom  Johns.  (202)  472- 
6244. 


NPRM  June  1982. 


John  McGonigal.  (202) 
245-9720. 


NPRM  June  1962. 


Fritz  Mulhauser,  (202) 
254-7930. 


NPRM  Jira  1982 
FR  September  1982. 


meetings  ol  Ihe  National  Council  on  Education 
8.  ReguMory  Impact  analysis:  Not  determined 

C.  Regulatory  Hexibilily  analyma  Not  determined _ __ 

D.  Ob/ectives:  Amendments  to  the  regulations  woiM  be  tteaigned  to  efled  rsgula- 
lory  relief  and  clarify  certain  provisions. 

E.  Lega/  basis:  Government  m  the  Sunshine  Ad  (5  U.S.C.  5S2B) —^ 

F.  Qtation:  34  CFR  Part  705 _ _ „ „.. 

A  Oaacr^paorr  The  ragulatDna  under  review  Implemeril  a  prograai  ol  Federal 

financial  assistance  for  model  protects  to  promoM  educationai  equity  tor  women. 

B.  Regulatory  impact  anatysia:  Not  required 

C.  Ragulalory  B«idbility  analysia:  Nd  reqelrad '. _ 

a  ObtecUyes:  Amendmenia  to  the  regulations  wouW  be  designed  to  ailed  regula- 

tory  ralial.  indudng  reduction  d  papenmorli  end  oompiarKa  burdens  and  improve- 
ment of  cost  effectiveness. 

E  Vagal  tass.  Part  C  d  TiOe  0(  d  the  Elemantary  end  Secondary  Education  Ad  d 
1965,  as  amended  by  Pub  L.  95-561  (20  U  S.C.  3341-3348). 

F.  Qlatan  34  CFR  Part  745. ._ „. 

A  Oescnption:  The  regiJaiions  undar  review  govern  a  grant  prugiiii  IhM  promdes 
ttie  widespread  adoption  d  axamplary  aducationtf  programs. 

B.  Regulatory  impact  analysis:  Not  detormined  . 

C.  Regulatory  llaxibility  analysis:  Nd  determined _ _. 

a  Obiactivas:  The  regulations  under  renew  efled  legelaluiy  rdlM.  and  darily  other 

proviatons. 
E  LagH  Aasak.  Ssdton  SaS,  Subchapter  D  (Saeretary^  Discretionary  Fund)  of 

Chapter  2,  Education  Improvement  and  Conadidation  Ad  d  1981  (20  U.S.C. 

3041). 

F.  Citation:  34  CFR  Part  796 _ 

A.  Oescnption:  The  regulations  would  prowida  prooadurea  tor  Vie  awarding  d 

reasanade  attomav  lees  end  other  leas  and  aiip  ansae  to  qadMad  parties  that 

prove*  drer  die  Dapartmera  «  certain  adiiiliil^a*va  procaedmgs. 
a,  Ragalalory  impael  analysis:  not  required „ _.... 

C.  Ragulauxy  Heiubillly  anatysis:  Not  required „ 

D.  OCyociwea  The  regulations  wodd  dimmiah  tha  dalaiiaiil  allad  on  eoitoia  anlMes 
of  seeking  review  of.  or  defending  against,  unreasonaMa  action  tiy  the  Federal 
Government. 

E  Legal  basis:  Equal  Access  to  Justica  Ad,  TWe  I  d  Pt*.  L  96-481  (5  U.S.C.  504). 

F.  Otatkn  34  a=H  Part  21 „ 

A  Daacription:  The  ragulattona  wodd  apadty  owrtMuiia  undar  wNch  a  tonner 
Department  d  Educatxsn  employee  or  an  dganizattan  uaing  the  sarvioes  d  a 
tormar  Oapanmera  awptayoa  can  be  pracluded  Iioib  reoaivir>g  a  contrad  Irom  the 
Oepartmerit 

6.  Regulatory  ut^ad  analysis:  ^tol  required ___...._ _.„_„ _ 


Peter  Gerber.  (202) 
254-7900. 


O  Jean  Beniah,  (202) 
245-8830. 


NPRM  June  1982. 
FR  September  1982. 


NPRM  June  1982 


Bob  MuNfQBfi,  ^202) 
653-7000. 


NPWM  June  1982 
FR  September  1982. 


Carlos  Chavez.  (202) 
426-5095. 


FR  June  1982. 


Peggy  Saunders.  (202) 
245-1766 


FR  June  1982. 
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Educational    Oepamnenl    General    Administrative 
RegulatiofK  (EOGAR>— Amendments— Part  74. 


Nondiscrimination  on  Itte  Basis  of  Sex  in  Education 
Programs  and  Activities  Receiving  or  Benefitirig 
from  Federal  Financial  Assistance. 


SunMnaiy 


C.  RaguMory  HadbOfy  anafyas:  Not  raquirsd- 

0.  Otiednm:  tha  regulatant  mxid  help  eiminale  viy  mwwca  of  tie  Oapat- 
menft  giving  an  unWr  oompattive  advanlags  to  an  oflaror. 

E.  l^gHfait:  Oapaf%nanl  of  Edmlion  Organiabon  Act  (20  U.S.C  3401  afMO.  S 
U.S.C.  301 :  and  40  U5.a  468(0). 

F.  atatkn  41  CFR  Part  34 

K  Descnpbon  Amattkimntt  to  Iha  regirialions  tuould  imptonant  m  «tfcliinei«  to 

OMB  audH  standards  tor  radpiantt  o«  Federal  grants  «id  tufagMa. 

B.  RagiMoiy  Impaa  analyaia:  Not  requred 

C.  AsgUttoiy  ASMMiy  MBysK  Not  required 


D  OtieclMes:  The  amended  regulaiions  would  incorporate  by  retararKS  Mo  EOQAR 
attaetiment  P  at  Oflice  t*  ManagamerM  ttti  Budget  (OMB)  Oiatm  A-102. 

E  Legal  basis:  Section  414  o(  the  Oepaitment  of  Education  Organizatian  Act  (20 
U.S.C.  3474). 

F.  CHathn:  34  CFR  Part  74 


SdXKil    Assistance    in    Federally   Affected    Areas 
(SAFA)— Sffiool  ConstnKlion. 


School   Assistance   ki   Federally   Affected   Areas 
(SAFA)— Maintenance  and  Operation. 


Description  The  amendment  nnoiid  lawoka  and  ansting  reguMoiy  pnwisan  proiiibii- 
ing  discnmOTabon  in  the  appfcaton  of  codes  of  personi<  ifpuKKKa. 

B.  Regulatoiy  impact  analysis:  Not  required 

C.  RegulatoiY  tletabHHy  anal/ais:  Ha)i  raquirsd 


Special  Impact  Aid  Provisions  for  Local  Educational 
Agencies  that  Claim  Entitlements  Based  on  ttw 
Number  of  Children  Residmg  on  Indian  lands. 


Training  Programs  for  Teachers  of  Handicapped 
Children  in  Areas  with  a  Shortage— Technical 
Amendments- 


Student  Assistance  (leneral  Provisions. 


0.  Ob/ectives:  The  amendment  iKiiid  reduce  paparwortt.  afarAnto  unnecasswly 

burdensome  regulations,  and  permit  resolution  of  appevwice  code  issues  at  the 

more  appropnate  loctf  level 
E  Legal  basis:  Sections  90landg02afT1llelXolthe  Education  Ameniknenls  of 

1972  (20  use.  1681.  1682). 

F.  CilaHon  34  CFR  J>«t  106 

A  Descnptkn  The  regitetions  would  implamant  statutory  ■nandnients  coneaniiig 

basis  of  eligibility,  heaings.  and  payments;  estabish  and  order  of  funCng  phonty. 

descriw  critena  for  warvers.  and  descnbe  special  njtes  for  federaHy  ooerated 

schools 

B  Regulalory  impact  analysis:  He*  detemwied 

C.  Regulatoiy  Hejabmty  analysis:  Not  determined 

0.  Otyscows  The  regi4ations  would  mplement  amendments  to  the  law  wid  dwify 

existing  requirements. 
E  Legal  basis  Pub  L  81-815.  as  amended  by  Pub.  L  95-561  (20  U.SC  631-647) 

F.  Cawiort  34  a=H  Pwt  221 

A.  OescripSon:  The  ragtMons  woi*>  (1)  knplenient  statutory  amendments  conoenv' 

ing  elig*>ility.  hearings,  entitlemenls.  and  payments:  wid  (2)  describe  special 

arrangements  for  tie  provision  of  free  pubkc  educatioa 

B  Regulatory  impact  artalysB:  Not  required . 

C.  Regulalory  neabOly analysis: Not  requirsd Z...'7~~~'~~         ~ 

0.  Ob/ectives:  The  regulatons  would  implement  Mnentments  to  the  law  and  ciaify 

existing  requrements. 

E.  Legal  bass.  Pub.  L  81-874  (20  UAC.  236-244)  as  amended  by  Pub.  L  95-561  ._ 

F.  Oation:  34  CFR  P»t  222 

A.  OsscriDten  The  regulations  would  establish  requiramenls  tor  loctf  sducaiionai 
agencies  daiming  entitlements  based  on  the  number  of  ciddran  lasitng  on  Indan 
lands. 

B.  Regulalory  impacf  analysis:  Not  required 

C.  Regidalory  Ueidbmy  anafysis:  Not  requirBd' SJ'ZJ. 

0.  Olyactms  The  regula&ons  wotM  implement  amendmaiits  to  the  tow  aid  daiify 

certain  regulatory  provisiORS. 
E  Legal  basts  Section  5(b)(3)  of  TTde  I  of  Pub.  L  81-874.  as  amended  by  PubL  L 

95-561  (20  use.  240(bK3)). 
F.  ataUon:  34  CFB  Part  223 

A.  Desaiplion:  The  ragdaliona  imOer  review  govern  a  pnjffam  of  FedsrH  tnatbai 
assistance  lor  pniiectt  designed  to  increase  the  number  of  persons  qualified  to 
leac^  handicapped  children  in  areas  that  have  a  shortage  of  ttwse  teachers. 

B.  Regulalory  impact  analysis:  Not  requred 


Cortad 


Chestor  (Stod.  (202) 
24S-78ia 


FRJina1982. 


Antonio  J.  Ctffa.  (202) 
245-2184. 


(202) 


245-089a 


Margaret  Howa.  (202) 
245-0896. 


FR  June  1962. 


f?)  June  1962. 


FR  June  1982. 


Robert  Famham.  (202) 
245-6171. 


(juaranteed  Student  Ijoan  Program— Amendment.. 


C.  Regulalory  UextOty  analysis:  Not  required :; '.1~1. 

D.  Obiectives  Technical  amendments  to  the  regulattons  woiM  (1)~include  one 
missing  dution  and  (2)  conect  one  incorrect  citalioa 

E.  Legal  basis:  TiBe  V-C  c<  the  Higher  Education  Act  of  1965.  as  amended  (20 
use.  1119b-1119b-5). 

F.  Citation:  34  CFR  Part  322 

A.  Descnplion:  The  re»4ations  under  review  revisa  ganaral  ntn  that  apply  io 

postsecondary  educational  institutional  partidpaling  or  wisfwig  to  particveto  io 
Title  IV  student  assistarx^e  progi»iis. 

B  Regulatory  impact  analysis:  Not  required 

C.  Regulalory  ttaabUgy  analysi*:  Not  datennined Z 

0  Ob/ecHves:  Amendments  to  the  regulations  would  (1)  sal  standwds  of  stfislactory 
academic  progress  for  shidents  receiving  aid  under  Title  IV  student  assstance 
programs,  and  (2)  simplify  advarsanal  proceedings  ^amsl  postsecondary  educa- 
tional institutions  aleged  to  have  misused  lunds  under  these  programs.  Amend- 
ments to  the  regulations  wouM  also  ba  deHgnsd  to  effect  regulatory  rekel, 
including  reduction  of  papenmrti  and  compliance  bunlens  and  m^irovement  of 
cost  effectiveness. 

E.  Legal  basts  Part  F  of  Tide  IV  of  the  Higher  Education  Act  of  1965.  as  amended 
by  Pub.  L  96-374  (20  U.S.&  1068-1097  «id  I141(a)t. 

F.  CHaton:  34  CFR  Pwt  668 

A.  Description:  The  regi^atlons  would  amend  the  existing  regulations,  published  on 
September  17,  1979.  regarding  general  njles  for  the  adnwustration  of  the 
Guaranteed  Student  Loan  Pnigram  by  institutions,  lenders,  and  State  agencies. 

B.  Regulatory  impact  analysis  Not  required 


WMam  WoHe.  (202) 
245-9661. 


C.  Regulatory  Oexiiaiy  analysis:  Not  detennined I 

0  Ob/ectives  The  regulations  would  mcoiporaM  changes  made  by  Pub.  L  9»-374 

Pub  L.  97-12,  ««  Pub.  L  97-35. 
E  Legal  basis  Part  B  of  Tme  IV  of  the  Higher  Education  Act  of  1965.  as  »nendad 

(20  U.S.C.  1071-107B-3a). 
F.  CttfUiwi  34  CFR  Pwt  682 


Andrea  Foley.  (202) 
472-430a 


FR  Juns196Z 


FRJ|«M198& 


FR  June  1962. 


Sua  Biennaa  (202) 
245-2475. 


FR  Jun«196Z 


aosn 
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Tile 


Sunwnvy 


Contact 


Earliest  expected 
decision  date 


Pen  Grant  Program 


Pelt  Grant  Program— Cost  ol  Atterxlance— Amend- 
ments. 


Availatxiity  ol  imormation  to  the  Public  under  the 
"Freedom  ol  Inlormation  Act". 


Privacy  Act„ 


Federal  Financial  Assistance — Nondiscrimination  on 
the  Basis  ol  Race.  Coloc,  National  Origin,  Sex,  or 
Handier. 


Federal  Financial  Assistance— Nondiscrimination  on 
the  Basis  of  Race.  Coloc  National  Origin,  Sex.  or 
Handicap. 


kidkn  Education  Act— General  Provisions-. 


A  O&xriplioft  The  regolslions  under  review  govern  tt>e  admmistrafive  and  technical 
operation  of  the  PeH  Grant  FMjgfam  by  participatmg  nstrtutions  of  hi^ier  educa- 
tion. 

B.  ^ogultitofY  itnptct  snt/ystK  Not  letjuiied ......»...«..»......_.... »—.........,». ... 

C.  HegiMatory  fleidbility  anafysis:  Not  detefmined .._ _ 

O.  OtyKSvBsr  AiiieiiJii wills  to  me  reguieHorrs  would  estatitsh  procedures  t>y  which 

a  participating  iiisUluliuii  o<  higfier  education  would  deMrmine  the  amount  and 
duration  ol  ai  undergraduate  stadent's  annual  grant  under  this  program,  including 
-new  procedures  tor  mipltjiiniiitiiig  the  Alternate  Dtsbuiseiiiefit  System.  Amend- 
ments to  the  regulations  would  also  be  designed  to  effect  ngulatory  relief. 
Includir<g  reduction  of  paperworli  and  compliance  burdens  and  improvement  of 
cost  effectiveness. 

E  Ltgaf  tasir  Subpart  1,  Part  A  of  Title  IV  of  the  Higher  Education  Ad  of  1M5,  as 
amended  (20  U  SO.  1070a). 

F.  atalnn:  34  CFR  Part  690 __ 

A.  Descrfiton:  The  regulations  ii  ilaliliiih  Vw  procedufes  by  whid)  partcipatiiig 
mstutitions  of  postsecondary  education  detavmlne  a  ilutleiil^  cost  of  attendance 
under  ttie  PeU  Grant  Program  lor  the  1962-83  award  yew. 

B.  fwynlB^.'vy  unpoct  tnuffsts.'  Not  rsQured — „ 

w.  ^o^MitOfy  jfsiootHty  tna/ysis.'  Not  reguirefl  .....—..—....—.—...........„. „ ...., 

0.  OttecUves:  Amendments  to  the  regulabona  would  (1)  alter  the  room  and  board 

provisions  o#  Ifie  current  regulations  and  (2)  correct  certain  legal  citations. 

E.  Legal  Aesrr  Subpart  1.  Part  A  ol  TWe  fV  of  the  Higher  Education  Act  of  1965,  as 
amended  (20  USC.  1070a). 

F.  CSMPrr  94  CTn  Part  890 _ 

A  Desaipiion:  The  regulations  under  review  (1)  Inform  the  pUbte  as  to  what  records 

of  the  Department  of  education  are  generally  available  for  inspection  and  copying, 
and  (2)  establish  festhcbons  on  the  Department's  denial  of  access  to  records. 

fl.  Regulatory  inpaet  analyaiM.  Not  applicable _ _ _ 

O  Regulatofy  ftejuUHty  analysis:  Nd  applicable „ ..- , 

D.  Ob/ectiyes:  Amendments  would  update  arxl  daiify  the  regulations,  wfiich  establish 
a  policy  of  dndoeore  NrnMed  only  t>y  obligations  of  cm  ifidei  itialily  and  ttie 
adi  MH  Nstratnre  necessities  fecognmd  by  the  Act.  Unlees  otherwise  exempted  from 
disclosure,  records  of  the  Depaftment  ars  ivaHaMa  tor  inspection  and  copying. 

E  Legal  basis:  Freedom  of  Information  Act  (5  USC.  552),  as  amended  l>y  Pub.  L 

93-«02. 
F.  CHaton:  34  C*=n  Part  5 - _. 


Brian  Kerrigan,  (20Z) 
472-4300. 


FR  June  1982. 


A.  00ju4^icirr  The  legulalluna  uiidu  iwleiiv  oonlB^  general  rules  tjndar 
Depenment  c«  Edueatlpn  coHacts.  maintalna.  uaes,  and  dlisemliiates  information 
about  individuals. 

fl.  ffsguiatofy  impact  analysis:  Not  required -..— „. 

C  negtMsto^  nesobiHty  analysts:  Not  fegulfBo ....— .— .— . .,—.——...... —....—.. 

O.  Obieetnms.  rropoaed  ainewlnieina  stouM  add  to  Via  reguMiona  piuvlsioiw 
pertaining  to  (1)  procedures  lor  notifying  indhnduals  atiodt  the  cxistenoe  of  and 
access  to  Vielr  medkal  leoortJa,  and  (2)  an  appeals  procedure  tor  individual 
osni0d  SCO0M  to  tfpf  fBoofOi  sboiM  vwtrtMww  tnit  w  frwntBinsd  In  systvms  o( 
wcwtto  of  IhQ  Ospvinivnt.  Otfw  •mondrrfsnts  to  1h>  regulations  would  te 
desi^wQ  to  offset  ragtMtofy  fVMf . 

E  Legal  basa.  Privacy  Act  of  1974  (5  US.C  S52a) , 

F.  OtsSonr  94  CFH  Part  9b 

A  Oeecti/luiL  The  regulations  lri|^iiaiil  TWe  VI  of  tie  CM  Kght  Act  of  19M 
(nondtacrlminatlori  tin  the  basis  of  race,  otilor,  or  nationaf  origin);  Section  904  of 
the  Rehabilitation  Act  of  1973  (nondiscrimination  on  the  basis  of  hantfcap);  and 
TWe  K  of  tie  Education  Amendments  of  1972  (nondhcttmlnallan  on  the  basis  Ol 
sex).  The  provisions  under  review  require  an  appHoant  tor  or  radpism  of  Federal 
anandal  aaaialanoa  to  oompleto  and  submit  torma  tiat  aaaura  corapiaiice  with  the 
fegiaaaona. 
.  r^^a^m^  m^iwcr  wwiysim:  ivuitieianraneo ,  , 

C.  negiMatoiy  fmidUKIy  anulysia:  Not  determined -—....—.. !. ..—.—.—.-.-...—. 

D.  Obfee^/aa:  Tne  propoead  amendmertt  would  (t^  rwrofie  the  requirement  that  an 
applicant  tor  or  redpianl  of  Federal  lliiaiiclal  assistance  S^jn  and  submli  forms 
tia!  aaaura  compllanea  wKh  theaa  three  legutaUons.  and  tZi  malie  editorial 
ctiangas  solely  tor  purposes  d  clarity  and  misistsm-y. 

E.  Lagil  bans:  Sections  801  and  «(»  of  tie  CMI  Rights  Act  of  1964  (43  USC. 
2000d  «r  seg^):  section  504  of  tie  Rehabilitation  Act  of  1973  (29  U.S.C.  794);  and 
saeHona  901  and  902  of  the  Education  AiiieiiOnieiits  of  1972.  as  amended  by 
Pub.  L  98-589  (20  U.S.C  1981  wid  1682). 

F.  CHatOK  9i  CFR  Parts  100, 104,  and  108 _ 

K  DeacripUon  The  regulationa  implemeni  TWa  VI  of  tie  CM  MfHt  Act  of  1964 

(neiidlawlminalion  on  Ma  baais  of  race,  oetor,  or  rMMonri  origin);  Section  S04  ol 
tie  nahablWatien  Ad  of  1979  (nondlscilmlnatton  on  tie  baala  of  hwdlcap):  and 
THta  IX  of  the  Education  Aniaiidiiiems  of  1972  (nondiacrimlnatlon  on  tie  basts  01 
tax).  Tile  pnyvWona  under  rwiaw  concern  ainiii  iliHty  of  the  regulations  and  tie 
oatimaon  or  tha  torai  ^Fadardl  financial  aaaistanoa  . 

B.  ^egul0ety  tnpa&  anafysia:  Nd  ragulrad _ 


C  na^Ma^wy  fmx^^fy  an^ysit:  Nd  requbed  — ,,,.. 

0.  Oblaefma.  Tha  proposed  aiiiai'idrsaiM  would  amiuda  from  oovar^e  -under  (he 
regulations  impleiiienlliig  tiese  statutes  contracts  of  msurarva  or  guaranty, 
Induilno  leans  made  under  the  Guaiamaad  Stodant  Loan  Pro-am  and  the 
AuxWary  Loana  to  Assist  Students  Program  (PLUS  PioTant).  The  amendments 
etoiA)  also  malia  the  ttofimilon  of  the  term  TetJaial  Financial  Assistance" 
n^^nnm  m  ine  trwee  leyuiaimia. 

E.  Vagal  baala:  Seelona  801  and  902  d  tie  OM  Hghts  Ad  of  1964  (42  U.&C. 
2eeOd  er  aaqy.  aedton  904  dtie  WehabWatkin  Ad  d  1973  (29  U.S.C.  794);  aitf 
tactions  901  and  962  d  tie  Educaaion  Awiaiidmeiits  d  1972,  as  amended  br 
Pub.  t.  tS'See  (20  u«.c  itei  «id  i«82). 

p.  OMtarr  84  CW  P»ts  169, 104,  and  108 

A.  Oaaatpllon  Tlie  regulaliona  under  review  contain  ganacrt  nias  tiai  ap^  to  al 
fregrams  oondudad  under  tia  indtoi  EdueaSon  Ad.  axcapt  Vie  kidkn  FaOowaMp 


B.  T^^a^ivj  m^wcT  wmPfWia:  r^t  oaiarme^ti .. 


Andrea  Foley,  (202) 
472-4306. 


FR  June  1962. 


Jack  L  BMRigs.  (202) 
245-8601. 


NPRM  July  1982. 


Jack  L  BMngs,  (202) 
245-8601. 


NPmiJuly19B2. 


Anionto  J.  CaNfa,  (202) 
245-2184. 


NPRM  July  1982. 


Antonio  J.  CaMa.  (202) 
245-2184. 


NPRM  July  1982 


Nonnan  Heam,  (202) 
245-8236. 


NPRM  July  1982. 
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tenim»«n- OF  auwTlow  »wMNmi»  RfesoLOTiow  AGBio^ 


rme 


IndMfi   EducaHon   Ad— Entjttement  Grants— 4.ocal 
Educational  Agencies  and  Tribal  Schools. 


C  W^uWwy  *i«*»(«y  *«•)«»  Not  ievaiimmt 

a  a^i*c*«wAtt»n*iien»  ^.ti,  wgul^^ 
tonr  wit.  wclligwgi»*<i!«3»»o»pa>OTuili  itfcBrnptano  bumans  id  raro>»- 


E.  Legal  beas:  Title  IV  o(  the  Inten  Education  Act  tf  IWfZ.  at  amended  «20  USC 
a41a«-a41ll,  1211a;  laeih,  3985.  and  338Srt.  i«v  wo.^ 

F.  CiMUm  34  CFH  Pwi  250 


Contact 


Earlesl  expected 
deasKwi  date 


A.  Cfcjt^yfc,.  The  raguMkm  andkr  raoiaw  inpiemant  nose  provisions  o(  Ihr 
Iwian  EAjcatkm  Act  a#  WW  **  aprtr  »»  tool  aducafcnal  agencies  operaten 

elementafy  and  secondary  sdxxil  protects  meeting  the  spedd  educaliontf  «d 
cUtura*y  related  needs  of  Indtan  etsMren. 

B.  Regulatay  impact  analysa:  Not  determined 


Indian  Etkjcaion  Ad-tndtan-Conlrolled  Schools- 
Establishmert 


C.  »egiMator)/ »embmr  mrnhfrn.  Net  dgterwa-i"  

py  rwwt.  HcluJiig  igOjefan  of  p«peii»ull  ami  cunMianLe  birtens  and  wptoto- 
ment  nf  rnni  iiniii  lliisiasa 

Z4iaa-24lff). 
F.  OHMianr  34  CFR  Pat  25* 


\2rT!^^-!!»****  "^  ■**•  i"<*n"»t  those  provoions  of  the 
inaan  Ettocsten  Act  that  apply  to  mdim  Wbes;  Man  organiatans.  anif  loctf 

e^cational  agsnciea  opaiwtng  ^oloetr  to  p«n  Ibr  and  eatMifah  mdwMonWted 
sctiools. 

B.  f>eguislorr  impact  malyaa.-  Not  dutsumml 


C.  Regulatoy  Hedbmy  analysis:  Not  detemiined  J 


Norman  Heam,  (202) 
24S-a236. 


245-8236. 


(202) 


NPRM  July  1882. 


NPRM  Jiiy  1982. 


Indton  EAjcadon  Ad— tndtan<:ontrolled  Schools- 
Ennchment  Projects. 


R  a(»ec<FM»  Amendriwnla  to  the  mgolallona  wou»  b»  dasi^tad  to  allBct  ragula. 
to^freliBt.  needing  .Bdiietlon  B»  papanRwIf  and  coiTHtlance  burd« 
■nent  of  cost  enectivsnesa. 

^Jtf^J^^  P»rt  A  o»  the  kman  EAjcaAon  Act  of  197Z  as  amended  (20  U.iC 

Z41t)0(b|). 

F.  CMMonr  34  CFR  Part  252 

^i"?"***!  J^/'guf'tona  andar  ivirtow'ini^^tariant  (naa  pttKisions  ae"Fit  A  rf 

«»  Indii  E«jea«or»  Act  B«  Wf?th*«pplrto»idto.  irtiaai  indhn  organizatlona. 

!ClzS!L."?!?f!Ilf^?~*"  <^i«»»ig  awtehmant  pn)tec»  k>  IntevcanMM 

etementaiy  and  aaoond«y  sehoola. 
ft  /a^Brt**!  iiwstf— Itofc  Wot 


Indian   EAjcatJon   Ad— Demonstration   Projects- 
Local  Educalonal  Agencies. 


C  Regutalofy  HBKjmir  analyai*:  Ni»  natmrmmit 

a  fll^*KI*j»Aiiien*«enta  to  lh»ragdto^ 

r!L'?*--7y?'****^*P^'— °*»««  eontplance  burdens  td  «htoif 
fnenrof  com  •nacvwMnL  . 

S'!Mbb(5r*^  "^  ***  "^  ***""'***"***  ™^  f"  •™'*^  <"  "**^ 

F.  aiMarr  34  GFB  PM  250 


Norman  Heam.  (202) 
245-8236. 


•ww»iM8o»At»i*  lV7»«Mlap|il|r»toctf  aducatonrtagandiaapewiig 

•i™o^«)»»r(*«e»(te*»«a<f»»itpp(»r«dhca«bri*opporto«lesltor  indhn 


Indian   Educatioii  Ac(-€iiuca«ona(  Services  tor 

Indian  Childrani 


Indian  Education  Ad-Planning.  Pilot.  «id  Demon- 
stration Projects  fcx  mdiaa  Children. 


&WBgu(»toiyfci»a&«yafia»airNotdetenTiinad 
totywy  iti*ati<g>ad>fctoi^papwwt»fc»iycom(<ancaburTfcnsandinmo«». 

WW  of  tout  SWVCVWMMl 

^24ibbwr*^ ''***  "^  ***"''**"*"* '^'^  ""'''''*'*' ^ 

F.  CTIIiSlainL  3»CFW  Pm  25« . 

Ml  egi(^0|»  Ag  of  t9Tr  By  yiair  to  indfci  Ubea,  organtalani.  and 


NPRM  Ji<y  1982. 


245-8236. 


(202) 


provWa  to  mdtan  chidrsn  educational  aarvioaa  not  other^tsa  •raiaWfc 
ft  W»y4i>»y»t»»aef  amUair  Not  demutart 


C /teg^Atory  flnoMiyariaiyait  Not  detetrnkwd- 


Indian  Educatioit  Ad-Educational  Personnel  De- 
velopmenl 


'*.-?'*?^  AHiawdiiiains  to  th»  n^mam  moMba  d»sUiec>  to  llad  mato, 
r7.T*  r™*^  WiLhii  tf  papal  snail  awt  cemp«anob«dan«  id  jngrtjire- 

nwmm  COM  MmcSMriMK. 

**M*r  •WW). 

F.  qertairM  CFR  Pwt  2S5 

A.  OaauijMUt  Itm  nti^aem  avto-  raviav  tnpkraanl  aioaa  provisians  of  the 

Art  or  ^lm  ftt  iniif  •  ~" 


■«f  tocH  aducallonal  ^andaa 

|Anf*ig,  jttx,  and  damonstaBon 


D  '•;.1'~r. — y— •  ~  -'-"~  ~i«»«ifW^v*iunl««t  Mr  Mkn  dtttaa 
ft  /»^^<stey  *»ti«i^ana»sfc-  Not  dstsrnHiieJ 
C»  ^apuhtoijr-^— "^^ 


Norman  Haam,  (202) 
245-8236. 


NPRM  July  198i 


NPRM  Jliy  1982. 


245-823& 


(202) 


D  Otyaetwar  Amendments  to  the  -n"''^''nt  tim^rt  hs  dBsiiinuij  to  tffsct  -ir*!- 
teryreliet.  lndiii^^>faitodtoffrtwpanaoi»pntfujiivManca  burdens  Id  in«)roMa. 

"•WW  Or  cost  MTQCVWIMK 

3^toWand|B))L 
F.  amon  34  CFR  Pwt  2S8 


*'h^^'.ii!!*i  '.''"."fllil?  ."T"  T*^  *'*»mert'"ih<iie"ii;i«alons  of  the 

TTtu^Ta!^      I     ^^         "''''^  *  >'al»Jliona  of  higher  education.  Stale 

.  "°^y»^-*'^  ai^ndaa.  aivf  »id«i  trties  and  organlzationa  oparaing 

-  *^^^~^»»"pr^ara  pawaa  ft  aarva  »idtonrtirough  me  educational  profaasicsia. 

ftAaguM»y*i««K>«ia^Mt:Noldatani*iad 


<^"ggyy*rtM»*ii»»lrWl>tdWam*ia(t- 


°.-"'^*?rT^T**'*^  ^  »»  fgutotonpact*  a«  dbslgtatf  to  alftd  w*. 
wywan.  wc»iawgi»Aicttottrtpa|>»»wtfr«smun<«iiuaBun<ansidirwimia. 
f^snt  6f  ooat  afladlsanass. 

^ 'JJJf  *"*^*'*  *••  »«*h  E*ic*Hon  Ad  of  1972.  as  amended  (20  U.ftC. 
M^antf  Sadloft  422  of  the  Indian  Education  Ad.  as  amended  (20  U.S.C. 


f«>RM  Jiiy  1982. 


24S-823& 


(202) 


NPRM  July  198t 
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EtftioAl  SMpoctod 


Indian   Education   Act— Educational   Senices   lor 
Indian  Adults. 


Indian  Education  Act— Planning,  PHol,  and  Demon- 
ttralion  Proiact*  lor  Indian  Adulta. 


Indian  Education  Act— Adult  Education  nesearch 
and  Developnient  Projects. 


Indian  Education  Act— Adult  Education  Sureeys.. 


Indton  Education  Act— Adult  Education  Dissemina- 
tion and  Evaluation  Protects. 


Regional  Resource  Centers .. 


Regional  Education  Programs  (or  Handicapped  Per- 


RenaMMalion  Technical  Aasislanee  Program. 


P.  carton-  34  CFR  Part  257 _ 

A  Deaaiptoa  The  ragulations  undar  ravtew  knplamani  Ihoaa  provtaions  (A  the 
Indian  Education  Act  ol  1972  that  apply  to  Indian  Mbes,  organizations,  and 
institutions  operating  educational  service  proiecis  designed  to  improve  aducatior^ 
opportunities  lor  Irxlian  adults. 

B.  nsgulatory  mpactarmlysis:  Not  determinad ~ 

C.  Regulatory  tiexiiilily  antlysts:  Not  determined — 

0.  OtysctvesL  Amendments  to  the  regulations  ««ould  be  designed  lo  effect  regula- 

lory  reliel,  including  reduction  of  papenworfc  and  compliance  txrdens  and  improve- 
ment of  cost  effectiveness. 

E.  Legal  basis:  Part  C  of  the  Indian  Education  Act  of  1972.  as  amended  (20  U.S.C. 
1211a). 

P.  castevi  34  CFR  Part  258 _ 

A  DesctipUon:  The  regulationa  urxler  review  implement  ttwaa  provisiona  of  the 
IrKJian  Education  Act  of  1972  tfurt  apply  to  Stale  arx)  local  educational  agencies 
and  Indnn  tribes  and  organoations  operating  planning,  pilol,  and  demonstration 
projects  designed  lo  improve  employment  and  educational  opportunities  tor  indtan 
adults. 

B.  Regulatory  impact  analysis:  Not  determined -. 

C.  Regulatory  lleiatitlity  analysis:  Not  determined ~- 

O.  Ob/ectives:  Amendments  lo  the  ragulations  would  be  daaignad  to  affacl  regula- 
tory relief.  IrKluding  reduction  ol  paperworli  and  oompianoe  burdens  and  improve- 
ment  of  cost  effectiveness. 

E  Legal  basis  Part  C  of  the  Indian  Education  Act  o<  1972.  as  amended  (20  U.S.C 
1211a). 

F.  QitoAw  34  CFR  P»t  258 

A  OesaifMion:  The  regulations  under  review  implement  those  provisioos  of  the 

Indian  Education  Act  ol  1972  that  apply  to  State  and  local  educational  agencies 
and  Indian  tribes  and  organizations  operating  research  and  development  projects 
for  Indian  aduft  edocatKxi. 

B.  Regulatory  impact  analysis  Nol  determined _ 

C.  Regulatory  flexibility  analysis  Not  determined 

D.  CXysctvss  Amendments  to  the  regulabons  would  be  daaignad  to  aHact  ragula- 
lory  relief.  IrKluding  reduction  of  paperworli  arKl  compMnoa  burdens  and  improve- 
ment of  cost  effectiveness. 

E  Legal  basis  Part  C  of  the  Indian  Education  Act  ol  1972,  as  amended  (20  U.a& 
1211a). 

F.  aiation:  34  CFR  P«t  260 

A  Description:  The  regulations  undar  review  implement  those  provisions  of  the 
Indian  Education  Act  of  1972  that  i«iply  to  State  and  local  educational  agencies 
and  Indian  lrit>es  and  organizations  operating  projects  to  survey  the  extent  of 
illiteracy  and  ladi  of  high  scfxx)!  completion  among  Indon  adults. 

B.  Regulatory  impact  analysts-  Not  determined _ 

C.  Regulatory  /texabai^  analysis  Not  determined .• ~ 

D.  OtyacevssL  Amendments  to  the  regulations  would  ba  daaignsd  to  etlact  ragula- 
toty  reliel.  including  reduction  of  papenwini  and  complianca  burtlens  and  improve- 
ment ol  cost  effectiveness. 

E  Legal  basis  Part  C  ol  the  Indian  Education  Act  of  1972.  as  amended  (20  U.S.C 
1211a). 

F.  Cawicvr  34  CFR  Pwt  261 

K  Description:  The  ragulaliorv  under  review  implamant  those  provisions  ol  the 


Norman  Heam,  (202) 
245-8236. 


NPRM  July  1962. 


Norman  Heara  (202) 
245-8236. 


NPflM  July  1962. 


Norman  I  learn.  (202) 
245-8236. 


NPRM  July  1962. 


Norman  Heam.  (202) 
245-8236. 


NPRM  July  1962. 


Indtan  Education  Act  of  1972  that  apply  to  Stale  and  local  educational  agencies 

and  Indtan  tribes  and  organizations  operating  projects  to  dtesemmate  information 
atxx/t  or  to  evaluate  adult  education  programs  lor  Indians. 

B.  Regulatory  impact  analysis:  Nol  determined _ __ 

C.  Regulatory  Heidbility  analysis  Not  determined 

D.  Obiecti<«s  Amerximents  to  the  regulations  would  be  daaignad  to  aftoct  regula- 
tory relief,  incKxtng  reduction  ol  papervrork  and  oomplianca  burdens  and  improve- 
ment of  cost  effectiveness. 

E  Legal  basis:  Part  C  of  the  Indian  EducaHon  Ad  of  1972.  as  amended  (20  U.S.C 

1211a). 
F.  Citation:  34  CFB  Part  262. 


Norman  Heam,  (202) 
245-8236. 


NPRM  July  1962. 


A  Descrlpllon:  The  ragulattons  under  review  govern  a  program  of  Federal  firundal 
assistance  lor  the -establishment  and  operation  of  regional  canters  designed  to  (1) 
develop  and  apply  the  best  methods  of  appraising  the  special  aducaHonai  needs 
of  handicapped  ctiUdren  refened  to  them,  and  (2)  provide  other  services  to  aasist 
in  meeting  ttwse  needs. 

B.  Regulatory  mpact  analysia:  Not  requlrad  ,      ,  ,  , 

C.  Regulatory  flexibility  analysis:  Not  required 

D.  Obiectr^es:  Amendments  to  the  regulations  would  be  designed  to  effect  regula- 
tory relief,  including  reduction  of  paperwork  arv)  compiiarKX  burdens  arwl  Improve- 
ment ol  cost  effectiveness. 

E.  Legal  basis:  Section  621  ol  the  Education  of  the  Handicappad  Ad  (20  U.SC. 
1421). 

F.  Otrttort-  34  CFR  P»1  305 

A  Deaciipiton:  The  regulationa  undar  review  govern  a  program  of  Federal  Rnancial 

assistanoe  lor  ttie  operation  and  developmeni  ol  specially  designed  or  modMed 
programs  of  vocational,  lechncal.  poslsecor>dary.  or  adult  education  tor  deal  or 
other  handicapped  persons. 

B.  Regulatory  Impact  analysia:  Not  required 

C.  Regulatory  flexibmy  analysts:  Not  requlrad 

0.  O^/edhres:  Amendments  to  *ie  regulationa  would  be  designed  to  clfeat  regula- 
tory relief,  mdudkig  reduction  of  paperwork  and  oomptance  burdens  and  improve- 
ment of  cost  effectiveness. 

E.  Legal  basis:  Section  625  of  the  Education  of  the  Handkapped  Ad,  as  amended 
by  Pub.  L  33-380  (20  U.S.C.  1424a).. 

F,  CKatton:  34  CFR  Part  336. _ 

A   Oaaa^Mm:  Tha  raguMona  mlar  review  govam  a  progMOi  ol  toohnieal 

assistance  m  maltars  raiatad  to  (1)  tie  management  of  rahabiMalton  laolHaa  and 
12)  Ihe  removal  of  architectural,  transportation,  or  oommumcation  banters  to  the 
handicapped 


Nancy  Safer.  (202) 
472-4650. 


NPRM  July  1982 


Joseph  Rosenstein, 
(202)  245-972^ 


NPRM  July  1962. 


■^ 


ChMles  SmoMn,  (202) 
472-3796. 


NPRM  July  1982. 
FR  September  1982. 
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The  Helen  KeNer  Nabotal  Center  for  Oeaf-B«nf 
Voulh  and  Adults. 


lory  leM.  nchidng  reduction  o(  paperworti  and  compliance  burdens  vd 
merit  ol  coat  afladivenesa. 

E.  Lag^  btaa:  Sactiona  12(a)  and  SM  o(  tha  HahaMiltuw  Act  of  19731 
tmnmM  by  PMhi  L  96-80t  (9  tt^c.  7tl(a|  wd  7S4MI. 

F.  OMtarr  34  CFR  Pvt  393 .. 
^  BttapUBK  Ttm 


Vendkig  FaciMy  Programa  tor  the  Blind  on  Federtf 
and  Other  Property. 


A  Omaplkirr  The  reyMka*  ondar  iiwluw  qa»ewi  m  pragram  dU^yiiuiJ  t»  prawUto 
i    •  prinity  tar  liind  penona  in  the  tocaaon  ant  oparaboiT  of  vendkig  facMav  ar» 

FedBrat  pwapeny    The  fnpilMa  u   alao  eatoMMt  for  Stale  Icaraing  aganaies 

oenaai   msponsMltiaa  fcr  tw  efieUlis   wiatfeii»aiit  oT 

pro-am  for  •»  band  in  eacfr  SMK 

8.  fteg^Mtay  impac*  anatfatM.  Not  raquirad .__ 

C  ReifMMay  mdbmf  maltia.  UUl  requiretf.. 


College  Housing  Progrwn. 


totia 

af' 

meni  of  opal 
E.  Lagm  fair  Gieliia  3«9  em» 

L  95-602  (29  U.&C  777c>. 
F  (SMdrr  34  <3=R  P^  3»* 


Ael  ar  1973.  aa  amended  kr  Pakt 


0.  OtysetwMT  AmenJneitt  n  tie  ragulBloni  iraulirba  dMijrai»  afiaci  i^uta- 
Oyralet.  Ini>«>si  radacJOn  of  p^jBiaM>  wf  (jumiiaima  burtfcna  »rt  jiiyuw 
mara  of  coal  effadivanaaft 

E.  <^9i/ OasCr  Sactian  2  or  ■»  HalMfHtaliaii  Ad  o(  1873,  a>  amended  by  Plft  l_ 
95-ao?  (»  U.&C:  WTin 

F.  Otoftonr  34  CFR  Pwt  39S 


National   Direct   Student   Loan   Program— Amend- 
ments. 


Uxary  Servicaa.  Public  library  Consbuctioa  and' 
Inlerlferary  Cboperalive  ProgranL 


A  [^sa^MoK  TTm  propoaad  reguMlona  contain  ailmiriglrallw  raquramefHa.  <tm 

would  govern  outstandkiB  bans  inder  the  Coltege  Houaino  nognm. 

g.«e<iUMo»y*HPacf,initB«  MnHanJMl 

C«pgi<»»ry<aJiii»aaa»airNot»aquiw< 

0.  OyadMar  TTm  mpoaad  iiftiniw  anid  vadfy  adiws  »<a  Secretary  ia 

authorized  to  initiate  againsi  defauHad  baiToiwia.  Thar  regulations  wotid  also 

estaWsh  praoadiraa  goMnang  aWigaliana  a»  borraweik 
E  Legal  taair  Section  401  er  ssq.  of  »•  Hounng  Ad  of  lasa  w  amendod  (^^ 

U.S.C  1749)  and  Section  306  of  the  Oepartmeni  at  EducaMon  OanzMKW  /M' 

(20  U.S.C.  344S>. 
F.  Citation  34  CFW  Part  ei4_ 


Charlea  Smolan.  (202) 
472-3796. 


Oiartes  Smolan,  (202) 
472-3796. 


Ediranl  BranMey.  (202) 
755-1254. 


FR  September  19K. 


NPRM  July  1982. 
FR  Seplantar  1962. 


A  Oesa^mon:  The  propoaad  amendaiaala  l»  •>• 
diNgenoa  standards  for  loan  coSaUiuna  and  (ai 
loaaa  to  ■»  QaiMfanara  of 


(n< 


D.  Obiedivaa:  The  proposed  amendments  to  the  regiMtana  aauld  aid  mstilutianE  in 
establishing  proper  collection  prooeduras  ttO.  thereftra,  halp  reOica  the  nmbv 
o»(MaalladlBaM. 

E  topafAasirPartEalTiiiaMaf  thsHWw 
by  Putt.  L  96^M  00  use  NNK^i 

F.  Qeatunr  34  CFR  Pad.67<SiivaitC 


Act  o»  1966.  aa  amaaded 


A.  Oa«Cf<otb»t  The  ragiaalions  wda* 

Oat  aaalato  li» 


Tenitorial  Teacher  Training  Assistance  Program.. 


Education  CoraoMation  and  lmprx>vaman  Ad  ai' 
1961— Chapter  l. 


C  ftagutatmf  Hii  MK) 

0.  Oyaett/eK  Awan^nanla  la  ma-  legMlaisaa  wwdd  ll>  dsmiiuJ  to  affsct  f»gu»- 

toy  ra6s«,  H—iJIn  ia«a.«uii  atp^smaili  at^  ujiiplsiiua  Laiiunaand  impscw^ 

mant  of  oaal  aMbctlvanaaa. 

E  1^^  Ik^  Saeteis  2  ar  fltvUkair  SaniaB»  and  CtoMucaon  Act  a  amended 
(20  U.&C  351). 

F.  QiMtor  34  CFR  Pars  77» 

^  J>aaa<i3tioie  Ttm  rayMtana  under  revten  gonem  an  asiistam^  piotfarn  tor  lt« 
training  a«lead»ii  in  schools  in  Quant.  Amailcan  Sania«  tha  NorthamManCT 
Islands,  the  Irual  Territory  of  the  Pacific 

a  fflsptAifOry  ♦!»>»«*  *w>s«- ftol  detwminetr.  

C  Regutatoty  tieiabmy  analyas.  Not  doteiiiiiiiej 

9.  Ob/ecmmx  Amendments  to  the  regutattona  would  bs  daHgnatf  to  altact  regula- 
tory rsHeOiiAKlng  re^rton  of  paperwork  anfcompianoabunlens  and  imprtjva. 
fhent  of  oosraftocffvanaaa: 
E  tagat  Aastr  tecHar  1929,  Pwt  C  of  TUte  XV  of  the  Educatton  Amentmantt  ol 

1978,  m.  L  99-36T. 
F  CHWIOB.-  »  CFR  PwTTSir 


Owen  Dockett  (202) 
245-9720 


Kalhy  Bel.  (202)  245- 
9601. 


Andrew  Lebby.  (202) 
663-5639 


A  DescTlptkirt  The  regKalons  would  iiiMbmant  Chi|>lBr  T  of  the  Educatwr 
QmsuWHtkjn  and  Itnprwwment  Ad  of  1961.  under  wftch  Federal  Irancial 
^stance  is  provided  to  States  for  special  educatranal  needs  tf  dbadirant^ad^ 


K  MgutMg^r  ttacf  jnalralc  Not  deiemSnad.. 


C  A^^uMtJry  AwMI)' ana9s<t  f«or  deiarmlnedL. 


O.  atywsVss'  The  regulationa  would  sinipllk  leqriamenis  ifitooaad  on  SiMa  aadi 
local  aiftx^atlonal  agencies  tr  admirasterina  Federal  ftjnds  fbr  provama  iv 
■AKaOona^  dspnmtf  ctKtan  and  lor  pro-ams  that  meet  facial  needs  of 
dkadvantmed  cMUrw 

E  tegal  testr  SacHona  TOT-ige  of  th»  Etawitwy  and  Sacondvy  Educatoi  AcT 

ot  1965^  anianded  by  Chaptor  1  of  Pub.  L  97-35  (20  O&C.  3601-3807  aatf 
3871-38/81. 
F.  CHationc  34  CFR  Part  200 


NPRM  July  1962. 


July  19 


NPRM  July  1962. 


NPRM  July  1962. 


John  Staahle.  (202) 
245-3061. 


FR  July  1982. 
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Financial  Assistance  to  State  Appticant  Agencies  to 
Meet  Special  Educational  Needs  of  Institutional- 
ized Neglected  or  Delinquent  Children  Including 
Children  in  Adult  Correctional  Institutions — Chap- 
ter 1,  ECIA. 


Financial  Assistance  to  State  Educational  Agencies 
to  Meet  the  Special  Educational  Needs  oi  Migra- 
tory Children— Che()ter  1,  ECIA. 


Financial  Assstanca  to  State  Educational  Agenciea 
to  improve  the  Interstate  arx)  Intrastate  Coordina- 
tion of  Migrant  Education  Activities— Chapter  1. 
ECIA. 


Education  ConaoUallon  and  Improvement  Ad  of 
198t-C»i«pwr  2. 


State-Operated  Programs  tor  Handicapped  CfMdren . 


Strengthening  Research  Library  Resources  Program 


Education  Oeoartment  General  Administrative  Reg- 
ulations (EDGAR)— Amendment*— Part  76. 


Federal  Financial  Assistance— Nondiscnrnmation  on 
the  Baan  of  Sex— College  Athletics  Policy. 


A.  Description:  Ttie  regulations  would  implemant  those  provisions  in  Chapter  1  of 
Itie  Education  Consolidation  and  ImprovemerM  Act  of  1981  that  apply  to  State 
agencies  operating  educational  protects  lor  neglected  or  delinquent  children  in 
Institutions 

B  Regulatory  impact  analysis:  Not  required _ 

C.  Regulatory  flexibility  analystsj  Not  required ~ ~ 

D.  Obiectives:  The  regulations  would  Implemant  statutory  requirements  and  provide 
other  necessary  information  to  applicants. 

E.  Lagii  tests.  Sections  552-556,  558,  and  591-596  of  the  Education  Consolidation 
and  Improvement  Act  of  1961  (20  U.S.C.  3801-3805,  3807.  and  3871-3876). 

F.  Citatiort:  34  CFR  Part  203 - 

A.  Description:  The  regulations  iwould  Implafnanl  a  program  of  Federal  financial 
assistance  to  State  educational  agencies  (SEAs)  to  establish  or  Improve  State 
programs  or  local  proiects  designed  to  meat  the  special  educational  needs  of 
migratory  children  of  migratory  agricultural  workers  or  migratory  fiatwrs. 

B.  Regulatory  impact  analysis:  Not  required _ 


C.  Regulatory  flexibility  analysis:  Not  required 

0.  Ob/ectves:  The  regulations  would  provide  guidance  to  SEAs  in  Itie  administration 
and  operation  of  their  migrant  education  programs.  The  regulations  would  (1) 
promoM  continuity  of  educatiorwi  experience  ter  migratory  children  by  encouraging 
coordination  of  services,  and  (2)  assure  that  migratory  children  are  provided 
access  to  quality  and  coordinated  programs  of  instructional  and  supporting 
servicas. 

E.  Legal  basis:  Section  S54<a)  of  Oiapter  1  of  the  Education  Consolidation  and 
Improvement  Act  of  1961  (20  U.S.C.  3801  and  3671-3676). 

F.  CHaHon:  34  CFR  Part  204 .._ ....„ 

A.  Description:  The  regulations  would  knplemanl  a  program  of  Federal  financial 
assisianoe  to  improve  interstate  and  intrastate  coerdkiation  of  migrant  education 
activities  among  State  educational  agerKies  (SEAs)  and  local  educational  agerv 
des. 

B.  Regulatory  impact  analysis:  Not  required ™ 

C.  Regulatory  flexibility  analysle:  Not  required 

D.  Ob/ecttuvs:  The  regutations  would  establish  requirement*  lor  Interstate  and 
Intrastate  coordination  actlvTttes  in  migrant  education  They  would  also  enatile  the 
Secretary  to  establish,  in  consultation  with  SEAs,  pnority  areas  lor  program 
lundkig  and  to  eslabisn  appropriate  orMefla  that  would  aneure  the  selection  •( 
auatty  proposals  In  areas  ol  national  need. 

E.  Legal  basis:  Section  554(a)  of  Chapter  1  of  >w  Eduoetion  ConsoMaton  and 
Improvement  Act  of  1961  (20  U.8.C.  3803(a)). 

F.  Otrtcnr  34  CFR  Part  aO« _ 

A   Oaacripllon   The  ragutattons  would  knplamani  th*  fwiafiiliioii  of  Federal 

prtigrama  under  Chapter  2  of  tie  Ad 

B.  Regulalory  Impact  analysia:  Not  determined >........ 

C.  Regulatory  HexibHlty  ana/yale:  Not  determined 

D.  Oti/ecth/e^  The  regulatione  would  aimpify  lUndhig  raqdramenta  under  the 
Department's  "bloc*  grant "  program  lor  elementary  and  secondary  education. 

E  Legal  basis:  Chapter  2  of  ttie  Education  ConaoUUIon  and  hnprovemant  Act  of 

1961  (20  use.  3611-3676). 

F.  Citation:  34  CFR  Part  286 _ 

A  Description:  The  regulations  would  Implement  a  program  of  Federal  Bnartcial 

assistance  to  meet  the  special  educational  needs  of  haryficapped  children  In 


John  F.  Staehle.  (202) 
245-3061. 


FR  July  1962. 


Melissa  Murray,  (202) 
472-5960. 


FR  July  1962. 


Melissa  Murray,  (202) 
245-2384. 


FR  July  1962. 


Alan  King.  (202)  245- 
8223. 


FR  July  1982. 


Shirley  Jones,  (202) 
245-9661. 


FR  July  1962. 


State-operated  and  State-supported  schools  for  handicapped  childran. 

B.  Regulatory  impact  analysis:  Not  required 

C.  Regulalory  nexIbiUly  anatyala:  Not  required „ 

0.  Obiectivea:  The-reguiatlona  would  provide  guidance  to  State  educational  agendas 

in  the  administration  and  operation  of  handicapped  education  programs. 

E.  Legal  basis.  Sections  552-556,  Chapter  1  of  the  Education  CkmsoMation  and 
Improvement  Act  of  1981  (20  U.S.C.  3801-3605.  3807,  and  3871-3876). 

F.  atatlon  34  CFR  Part  302 - 

A  Description:  The  regulations  would  revise  existing  regulations  governing  a  grant 

program  that  assists  the  Nation's  maior  research  bbrahes  in  maintaining  and 
strengttiening  ttieir  collection*  and  In  making  collectiorv  available  to  uaers  of 
other  Ibrahes. 

B.  Regulatory  impact  analysis:  Not  required __ _ 

C.  Regulatory  flexibility  analysis  Not  required _ 

D.  Obiectives:  Ttie  revised  regulations  are  deaignad  to  (1)  Implament  statutory 
changaa,  (2)  reduce  program  requirements  and  (3)  clarify  other  provWona. 

E.  Legal  basis:  Part  C  of  Title  II  of  the  Higher  Education  Act  of  1965.  aa  amended 
by  Pub.  L  96-374  (20  U.S.C  ^0^^  at  tag.). 

F.  atatioa  34  CFR  Part  778 

A  Descriptiorr.  The  regulatkxis  under  review  provide  requlremenli  (or  participation  m 

State-admimstered  progiaiTis  by  ctiiklren  enrolled  m  private  achoola. 

B.  Regulalory  impact  analysts:  Not  determined 

C.  Regulatory  flexibility  ana/ysia:  Not  determined „ _ 

0.   Obiectives    Amendments  to  me  regulatton*  would  ba  daalgnad  to  simplify 

requirements  for  partKlpalton  by  eligible  chikjren  enrolled  m  private  school*. 

E.  Legal  basis  Sectton  414  of  th*  Department  of  Education  Organizatton  Act  (20 
use.  3474). 

F.  Cllatton  :34  CFR  Pan  76 _ 

A  Deacriptlon.  The  document  under  review  I*  Ih*  1979  policy  Inlarpralatlon  of  ttie 

inter<ollegiata  attiletk:  provMona  of  TWa  IX  of  ttie  Education  Amendments  of 
1972  and  its  implementing  reguiattona. 

B.  Regulatory  mpacl  analyaiT.  Not  determined _ „. 

C.  Regulatory  llaxMKIy  analysir  Not  detemilned 

D.  Ot>iectlvas  Any  propoeed  revisions  to  ttie  poiey  Intarpratatton  would  b*  designed 
to  effect  regulatory  reiiel,  including  reduction  of  papenMork  and  oomplianca 
burdene  and  improvement  of  cost  eftectivenesa. 

E.  Lagal  baats  Secttons  901  and  902  of  Title  0(  of  ttie  Educalton  Amandmants  ol 
1972  (20  use   1681.  1682). 

F.  CMton  M  FR  71413.  Tuesday.  Daoambar  11. 1979 


Frank  Stevens,  (202) 
245-9530. 


FR  July  196^ 


Philip  RosenfeK.  (202) 
472-6300. 


NPRM  August  1982. 


Antonio  J.  CaWa.  (202) 
245-2164. 


NPRM  August  198Z 
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THIe 


Nondiscrimination  on  the  Basis  of  Handicap— Pro- 
gram Accessitlilly. 


Nondiscrimination  on  the  Basis  of  Handicap — Em- 
pioymenl 


Nondiscrintinabon  on  the  Basis  of  Handicap— Ex- 
haustion of  Adminislralive  Remedies. 


Nondiscnmination  on  the  Basis  of  Handicap— ele- 
mentary and  secondary  educatioa 


NOTKliscriminalton  on  the  Basis  of  Sex— Newspaper 
Publication  of  Notica  of  Nondiscrimination. 


Desegregation  o(  Public  Elementary  and  Secondary 
Education. 


National  Direct  Student  Loan,  CoNaga  Work-Study, 
and  Supplemental  Educatior«al  Opportunity  Grant 
Programs. 


National  Direct  Student  Loan,  College  Work-Study, 

and  Supplemental  Educational  Opportunity  Grant 
Programs — AmendmeriL 


Guaranteed  Student  Loan  Program.. 


Summary 


A.  Description.  The  regulatory  provisions  under  rfmem  sets  a  compliancs  deadhne 
for  alteration  of  existing  buiWngs  to  eraure  aoceasMity  by  handcapped  persons. 

B.  RegulalOfy  impact  analysts  Not  determined 

C.  Regulatory  fiexibilily  analysis  Not  determined _ _ „ 

D.  Ot/ectives  :The  review  s  desigried  generally  to  consider  opportunities  tar 
effecting  regulatory  reliel  through  the  reduction  of  paperwo«1(  and  comptom 
burdens  and  improvenrtent  of  cost  effectiveness. 

E.  Legal  txasis  :Section  S04  of  Ihe  RehataMabon  Ad  of  1973  (29  U.S.C.  794) 

F.  Citation  :34  CFR  Part  10« _ 

A.  Deschf^Km  The  regulatory  provision  under  review  proNbilt  dacriminalion  n 
employment  on  the  t>asis  of  tiartdicap 

B.  Regulatory  irripact  artalys«  Not  determined , 

C.  Regulatory  flexibility  analysts:  Not  determined 

D.  Ob/ecUves  :Any  proposed  amendments  to  the  regulations  would  be  designed  to 
effect  regulatory  relief,  indudirig  reduction  of  papenvork  and  compliance  burdens 
and  improvement  of  cost  effectiveness. 

E  Legal  bams  Section  S04  of  the  Rehabilitation  Act  of  1973  (29  U.S.C.  794) _.. 

F.  Citation  :34  CFR  Part  104 

A.  Description:  The  portion  of  the  regulations  being  considered  concerns  the 
requirement  ttiat  recipients  of  Federal  financial  assistance  estalilish  local  adminis- 
trative remedies  for  parents. 

B.  Regulatory  impact  analysis:  Not  determined _ _ 

C.  Regulatory  flexibility  analysis  Not  determined 

D.  Objectives  Any  proposed  amendments  to  tfie  regulations  would  be  (tesigned  10 
effect  regulatory  reliel,  including  reduction  of  paperworit  and  compliance  burdens 
and  improvement  of  (x>st  effectiveness. 

E.  Legal  basis:  Section  504  of  the  Rehabilitation  Ad  c*  1973  (29  U.S.C.  794) 

F.  Citation:  34  CFR  Part  104 

A.  Description:  Tlie  regulatory  requirements  under  review  concern  trie  provision  of 
services  to  handicapped  students  in  uluiiiuiilaiy  and  secondary  educatioiial 
programs  and  actrvities  that  receive  Federal  financial  assistance. 

B.  Regulatory  impact  analysis  Not  determined „ __ 

C.  Regulatory  flexibility  analysis:  HcA  determined....- _ 

D.  ObiecHves:  The  review  is  designed  generaly  to  consider  opportunMas  tor 
effecting  regulatory  relief  through  the  reduction  of  papenmrtc  arv)  compliance 
burdens. 

E.  Legal  bass:  Section  504  of  the  RehabiUtabon  Ad  of  1973  (20  U.S.C.  794) 

F.  Citation:  34  CFR  Part  104 

A.  Description:  The  regulatory  provision  under  review  raquiras  a  redpienl  of  Federal 
financial  assistance  to  give  notice  through  nowspapor  puMicalion  of  Us  policy  that 
it  does  not  discriminale  on  the  tiasis  of  sex  in  its  educational  progrartB  or 
activities. 

B.  Regulatory  impact  analysis-  Not  determined. '. 

C.  Regulatory  nexixlity  analysis:  l*)t  determined _ 

D.  Objectives  Any  proposed  amendments  to  ttie  regulations  would  be  designed  to 
affect  regulatory  relief,  including  reduction  of  paperwork  and  compliance  burdens 
and  improvement  of  cost  effecHvanass. 

E.  Legal  basis  Sections  901  and  902  of  Tide  IX  of  Ihe  Education  Amendments  of 
1972  (20  U.S.C.  1681  and  1682). 

F.  CftallDn;  34  CFR  Part  106 „ _ _ 

A.  Description:  The  regulabons  under  review  govern  a  program  of  Federal  financial 
assistance  to  help  State  and  tocal  educational  agenciea  and  public  nonprofit 
private  organizations  solve  desegregation  problems  in  public  elementary  and 
secondary  schools. 

B.  Regulatory  impact  analysts-  Not  determined 

C.  Regulatory  HexbHity  analysis:  Not  detarmir>ed. „ 

0.  Objectives:  Amendments  to  the  regulations  wouM  be  designed  to  effect  regula- 
tory relief,  inckiding  reduction  of  papenvork  and  complianca  burdens  and  improve- 
ment of  cost  offectiveness. 

E.  Legal  bass.  Sections  403-405.  Title  IV  of  the  CMI  Rights  Ad  of  1964.  as 
amended  (42  U  S  C.  2000c-2000c-5). 

F.  aiation:  34  CFn  Part  270 


A  Desaiplion:  The  regulationi  under  review  aMibliah  general  nrias  Ihat  apply  to 
institutions  of  postsacondary  aducadon  participating  in  the  campus-based  pro- 
grama. 

a  Ragulalory  Mlpaa  analyals:  Not  required _ 

C.  AeguMny  HextiMy  analysis:  Not  delarmined 

D.  ObjecUvBS:  Amendments  to  the  regulations  would  ba  daaignad  to  (1)  clarify  and 
simplify  the  raquiramenta  governing  the  Uvea  campus-based  programs,  and  (2) 
affect  regulatory  relief,  inckjding  reduction  of  paperwork  and  compliarKe  burdens 
and  improvement  of  cost  effectiveness. 

E  Legal  basis:  Subpart  2  of  Pan  A.  Part  C,  and  Part  E  el  Iha  Higher  Education  Ad 
Of  1965,  as  amended  (20  U.S.C  1070b-1070i>^  42  U.S.CX  27S1-27S6b.  and  20 
use.  1087aa-10e79. 

F.  Citation:  34  CFR  Pwts  674,  675,  wid  678 

A.  Description:  The  proposed  amendmant  to  the  regulationa  would  establish  (he 
1983-84  funding  proosdurss  tor  Vw  Ihrss  campus-based  programs. 

B.  Regulatory  impact  ana/twit.  Not  raqulrsd 

C.  Regulatory  Aadhi^  anai^ialr  Not  required 

D.  Objectlvet:  The  propoeed  smsndmant  woiM  attablsh  Ihs  tormula  by  wttich 
institutions  of  postsecondary  education  might  rsosiM  ftmds  undsr  tia  campus- 
liased  programs  during  the  1963-84  year.. 

E.  Legal  basis:  Subpart  2o«PartA.Part(XandPartEalTWalVoflhe  Hi|^ 
Education  Ad  of  1965.  as  amandad  (20  U.S.a  1070b-1070b-3,  42  U.S.C  2751- 
2756b,  and  20  U.S.a  1067w-10679„ 

F.  aiation  34  CFR  PwlS  674.  675,  »id  676 

A.  Description:  The  raguMlons  undsr  rsvtaw  would  sslablsh  Vw  adnMstraliva  and 
technical  procaduraa  under  wNch  kiatttulions,  lenders,  and  Stato  guarantss 
agerKies  oparato  the  Guaranteed  Student  Loan  Program. 

B.  Regulalory  impact  inulyvia.  Not  datarmiiiad 

C.  Regulatory  lleiab»ty  mtatyais:  Not  datarminad 


Comad 


Antonio  J.  CaMu  (202) 
245-2104. 


Ankino  J  CaMa.  (202) 
245-2184. 


Antomo  J.  CaMa,  (202) 
245-2164, 


Antonio  J  Ctfla.  (202) 
245-2184. 


Antonio  J  CaMa.  (202) 
245-2184. 


Jack  Simms,  (202) 
245-8481. 


472-4300. 


(202) 


John  McQonigIa,  (202) 
24S-«72a 


24S-247S. 


Earkest  expected 
decoiondBto 


NPRM  August  1962. 


NPmi  August  1962. 


NPRM  August  1962 


NPRM  September  196^ 


NPRM 


1962. 


NPRM  $«plen*er  1962. 


NPRM  ScptwAsf  1M2. 


NPRM  Osplsiltsi  1968. 
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Title 


Contact 


Earliest  enpectad 
deosaon  date 


Aunkaiy  Loans  to  Aasel  Students  Program  (lormer- 
lyPLUS>. 


Disposal  and  Utilization  ol  Surplus  Real  Property  lor 
Education  Purposes. 


Relocation  Assistanoe  and  Real  Properly  Acquisl- 
«onPolicias. 


NondisaMantion  on  the  Basis  ol  Age  in  Programs 
or  AdNMsa  RaceMng  Federal  Financial  Assiet- 


0.  Ob/adtifes:  Amendments  to  the  regutalione  woiM  be  designed  to  (1)  darily  and 
Bliiipily  Hie  requirements  under  the  program,  and  (2)  effect  regulatory  relef, 
including  reduction  ol  paperworli  and  compliance  burdene  and  improvement  ol 
cost  eHectiveness. 

E.  Lega/  besa  Part  8  ol  Title  IV  oi  the  Higher  Eduction  Act  of  1965,  as  amended 
(20  U.S.C.  1071-10e7-3a). 

F.  Citation:  34  CFR  Part  682 _ -.- 

A.  i/Bscnpoon.  ine  reguasorv  unoer  rvMw  otjuhj  eswmn  vie  aonwinnvre  era 
lechnicai  procedures  under  which  lenders  end  Stale  guarantee  agenoes  operate 
the  Auxiliary  Loans  to  Assist  Students  Progrem  lor  parents  and  oertam  students. 

B.  Reguiatory  impact  analysis:  Not  determined — „ 

C  ffegtdakxy  tiaabilgy  anatytia:  Not  datarmined 

D.  OttecUvos:  Amendments  to  the  regulellona  iMMid  be  designed  to  (1)  darNy  and 
simplify  the  requseiiieiits  governing  the  prujyam.  and  (2)  ellect  regirialory  reliel. 
Including  reduction  o<  peperwork  an3  comptanoe  bivdens  snd  inprovemenl  ol 
cost  eflectiveness.. 

E  Legal  basa:  Part  B  ol  TWe  IV  o(  the  HH^ier  Education  Act  ol  1965,  as  amended 

(20  U.SC.  1071-1087-3a). 

F.  aiitiwr  34  CFH  Part  663 _ _ 

A  Deaaplton:  The  regiStions  under  review  govern  aurphia  real  pnvarty  Vtal  is 

appropnated  for  assignment  to.  or  that  has  been  sssigned  to.  the  Oeparlmartf  ol 

Education  lor  transtar  lor  educational  purpoaea. 

B.  Regulatory  impact  analysis.  Not  raqured _ _ 

C.  ftoguMtyy  BnaUHy  tialyaif  Not  requirad 

0.  Ot^/actvas:  The  regUabons  ara  daeignad  to  loalar  and  aaaura  maidinum  uaa  ol 

surplus  real  property  lor  educational  purpoeee.  irvludng  resaerch. 

E.  Legal  basis:  Section  203  ol  the  Federal  Property  end  Admnstralive  Sennces  Act 
ol  1949,  as  amended  (40  U.S.C  471). 

F.  Citation:  34  CFH  Part  12 

A  Oaacfiption:  The  ragulakona  under  revlwii  govern  the  aoabnent  ol  ommers  and 

tenants  ol  real  property  (1)  who  ara  dtaplaoed  by  Federal  or  lederaHy  asaieted 
programs  or  protects  or  (2)  whose  real  property  or  intaresta  in  reel  property  are 
talien  for— or  as  a  result  of— these  types  ol  prugwiiia  or  protacK. 

B.  Ragulalory  impaci  analysts:  Not  required 

C  Regulatory  Seiability  anafyse:  Not  requred _ 

0.  OCyecAvss  The  regulations  are  designed  to  provide  a  urvform  policy  lor  the  leir 
and  aqUtable  trsalmenl  ol  owmers  and  tenenis  ol  real  property  who  ara  allected 
t)y  the  Federal  or  lederally  assisted  activities  descnl>ed  above. 

E.  Legal  basis.  Section  213  ol  the  Unilonn  Reiocatnn  Aol  (42  U.S£.  4630) 

F.  Olasbn  34  CFR  Part  15 

A  Oesapton:  The  reguiatiana  wodd  latplaaianl  pnviaiona  ol  the  Age  Otacnnlnaion 

Act 

B.  Regulalory  irr\pact  analysis:  Not  requirad —__-__ 

C.  RtgulHaiy  Hexibmy  analysis:  Not  raqulrad 

0.  CK«lBcAiM  The  ragiiatiana  would  implement  the  Age  Oiaorimianion  Aoi  of  1975, 

aa  amended,   with  oonsidsralion  giwan  to  eltecting  regulatory  relial  through 


t.arry  OxerK>ne,  (202) 
245-2475. 


NPRM  SeptemNv    i«2 


Gill  Sailer,  (202)  426- 
6585 


FRSeplemtw-  1962. 


(Sene  Tutterrow,  (202) 
245-2525. 


FRSeplemtMr  1982 


Antonio  J  CaMa,  (202) 
245-2184. 


FR  September  1960 


reducing  papenwork  and  complianca  bufdana  under  the  ragulabona. 
E  Legal  basis:  Age  Oscilmlnalian  Act  tt  1875  (42  US.C.  eiOl  «r«a4- 
F.  Citation:  34  CFR  Part  110 -.. 


|FR  Doc.  82-12188  Piled  5-13-82:  8:45  am] 
BKUNG  CODE  4000-01-4I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
lA-5-FRL-205»-3] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Indiana 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rulemaking. 

summary:  The  EPA  proposed  to 
conditionally  approve  a  revision  to  the 
Indiana  State  Implementation  Plan  (SIP) 
to  attain  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone 
(Oa).  The  plan  revision  was  submitted  to 
the  EPA  in  response  to  the  requirements 
of  Part  D  of  the  Clean  Air  Act  (Act).  The 
revision  consists  of  rules  to  control 
volatile  organic  compound  (VOC) 
emissions  from  stationary  industrial 
sources  addressed  in  the  EPA's  Group  II 


Control  Technique  Guidelines  (CTG). 
The  proposed  conditional  approval 
pertains  to  regulations  limiting  VOC 
emissions  from  the  following  source 
categories:  External  Floating  Roof 
Petroleiun  Storage  Tanks,  Packaging 
Rotogravure  and  Flexographic  Printing 
Processes  and  to  the  VOC  Test  Methods 
for  CTG  source  categories. 

The  EPA  further  proposes  to  approve 
the  State's  rules  for  the  testing  of  VOC 
leaks  from  Tank  Trucks  and  Vapor 
Collection  Systems  and  for  Rubber  Tire 
Manufacturing  facilities  with  the 
understanding  that  the  State  will 
provide  corrections  to  the  typographical 
errors  contained  in  the  rules.  The  EPA 
also  proposes  to  take  no  action  on  the 
rule  controlling  emissions  from  Dry 
Cleaning  establishments  because  the 
rule  contains  an  exemption  for 
establishments  using  less  than  1500 
gallons  for  percholoroethyiene  per  year. 
It  is  the  Agency's  understanding  that  the 
State  will  provide  technical 


documentation  which  supports  their 
determination  that  the  rule  fulfills  the 
requirements  of  the  Act  as  RACT. 
"The  Agency  is  also  specifically 
sohciting  public  comments  on  the  State's 
test  methods  for  transfer  efficiency 
improvements  as  a  means  of 
compliance.  If,  after  considering  these 
comments,  the  EPA  determines  that  the 
State's  rule  adequately  addresses 
transfer  efficiency,  the  EPA  will  take 
final  action  to  approve  this  rule.  The 
EPA  further  proposes  to  approve  all 
other  rules  which  address  the  Group  11 
CTG  source  categories  and  are  not 
specifically  discussed  herein. 
date:  June  14, 1982. 
ADDRESSES:  Copies  of  the  SIP  revision, 
supporting  data  submitted  by  the  State 
of  Indiana  and  EPA's  evaluation  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
location:  Air  Programs  Branch,  Region 
V,  Air  Management  Division,  U.S. 
Environmental  Protection  Agency,  230 
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South  Dearborn  Street.  Chicago.  Illinois 
60604. 

Copies  of  the  materials  submitted  by 
the  State  of  Indiana  may  also  be 
examined  during  normal  business  hours 
at  the  following  location:  Air  Pollution 
Control  Division,  State  of  Indiana  Air 
Pollution  Control  Board,  1330  W. 
Michigan  Street.  Indianapolis,  Indiana 
46206. 

Comments  should  be  submitted  in 
triplicate,  if  possible,  to  Gary  Gulezian, 
Chief  of  the  Regulatory  Analysis  Section 
at  the  EPA  Region  V  office  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  Reinders,  Air  Programs  Branch, 
Region  V.  (312)  888-6034. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  3, 1978  (43  FR  8962),  and  on 
October  5, 1978  (43  FR  45993),  pursuant 
to  the  requirements  of  section  107  of  the 
Act,  the  EPA  designated  certain  areas  in 
Indiana  as  not  attaining  the  NAAQS  for 
Os.  Part  D  of  the  Act  requires  States  to 
revise  their  SIP  for  areas  that  have  not 
attained  the  NAAQS.  For  States  with  Oi 
nonattainment  areas,  these  SIP  revisions 
must  demonstrate  attainment  of  the 
primary  NAAQS  by  December  31. 1982. 

An  adequate  SIP  for  0*  is  one  which 
provides  for  sufBcient  control  of  VOC 
for  stationary  and  mobile  sources  to 
provide  for  attainment  of  the  standard. 
For  stationary  sources,  the  plan  must 
include  legally  enforceable  requirements 
reQecting  the  application  of  reasonably 
available  control  technology  (RACT) 
requirements  for  sources  of  VOC 
emissions  for  which  EPA  has  published 
a  CTG  by  January  of  the  preceding  year. 
In  general  where  the  State  regulations 
are  not  supported  by  the  information  in 
the  CTG,  the  State  must  provide  an 
adequate  demonstration  that  its 
regulations  represent  RACT  or  amend 
the  regulations  to  be  consistent  with  the 
information  in  the  CTGs.  The  Part  D 
requirements  for  an  approvable  SIP  are 
described  in  the  April  4. 1979  Federal 
Register  (44  FR  20370)  as  supplemented 
at  44  FR  38583  Quly  2. 1979)  44  FR  50371 
(August  28, 1979),  44  FR  53761 
(September  17, 1979)  and  44  FR  67182 
(November  23, 1979). 

Adoption  and  submittal  of  additional 
RACT  regulations  for  sources  addressed 
in  a  CTG  published  between  January 
1978  and  January  1979  (Group  11  CTGs) 
were  due  July  1, 1980  (44  FR  50371, 
August  28, 1979).  Because  State 
regulatory  processes  are  taking  longer 
than  anticipated  and  in  most  cases 
States  are  making  good  faith  efforts  to 
adopt  the  necessary  regulations,  EPA 
revised  the  July  1, 1980  deadline  to 


January  1. 1961  (45  FR  78121,  November 
25. 1980). 

Summary  of  Indiana's  Actions 

The  State  of  Indiana  recodified  the 
existing  VOC  regulations  fh)m  APC 15 
to  325  Indiana  Administrative  Code  (325 
LAC)  Article  8  and  amended  Article  8  to 
include  regulations  to  control  VOC 
emissions  from  Group  II  CTG  source 
categories.  On  November  25, 198a 
Indiana  submitted  the  amendments  to 
the  EPA  as  a  SIP  revision. 

Hie  SIP  revision  consists  of  the 
following  regulations: 

Indiana  Administrative  Code 


General  ProvWont 


32SIAC8-1. 


Factory    Surlaca    Coaling   d    325  lAC  S-sjll). 


Surface   Coaling   of   Miicoaa     32S  lAC  ft-2(10). 
neoua  Metal  Pwtt  and  Prod- 
ucts. 

Petroleum  Liquid  Storagn  Ex-    32S  MC  S-«{3)(c). 
temal  Floaling  Rool  Terka. 

Paaoteum     Refinery     FugHiva    32S  lAC  S-4(8). 
Eminiana  (LaaM- 

Traniport  and  Vapor  Syatam    325  lAC  8-4<9|. 


325  lAC  8-5(3). 
32SIACB-5(4t. 
32S  lAC  8-5(5). 
325  MC  8-6(6). 


PtMrmaoeulical  Manulactura. 
Rubber  Tn  Mmutackaa- 


Graphic  Arti  (PrindnB) 

Dry   Oaaning    (ParcMoroettiy- 
lana). 


The  EPA  has  reviewed  the  SIP 
revision  and  prepared  an  evaluation 
report  This  report  is  available  for 
review  at  the  EPA  Region  V  office  at  the 
above  address.  The  conclusions  of  that 
report  are  summarized  in  this  notice. 
The  EPA  believes  tiiat  the  rules 
represent  RACT  and  proposes  to 
approve  all  sections  of  the  revised 
Article  addressing  Group  II  source 
categories  in  the  Oa  nonattainment  areas 
in  Indiana  covered  by  the  revised 
Article  except  as  noted  below. 

Sununary  of  EPA's  Review 

PartL 

Based  on  the  results  of  our  review,  the 
EPA  proposes  to  approve  the  following 
rules  witij  the  understanding  that  the 
State  commits  during  the  comment 
period  to  furnish  the  following  minor 
corrections. 

a.  Rule  325  lAC  6-4,  Section  9  Leaks 
From  Tank  Trucks  and  Vapor  Collection 
Systems.  Section  9(b).  which  pertains  to 
the  test  for  leaks  from  transports, 
contains  a  typographic  error  in  the 
mathematical  conversion  from  inches  to 
pascals.  This  section  should  be  revised 
to  reflect  the  correct  pressurized  guage 
pressure  of  4,500  pascals. 

b.  Ride  325  lAC  8-5,  Section  4 
Pneumatic  Rubber  Manufacturing. 
Section  4(b)(2)(B)(i)  contains  a 
typographical  error  which  requires  the 
owner  or  operator  of  green  tire  spraying 
operation  to  achieve  maximum 
reasonable  "caphire  of  the  VOC  emitted 


by  a  control  device."  This  section  should 
be  revised  to  read  "capture  of  the  VOC 
emitted  by  the  spraying  operation". 

PartZ 

a.  Rule  325  lAC  8-5,  Section  6 
Perchloroethylene  Dry  Cleaning 
Systems.  Section  6(c)(1)  exempts  dry 
cleaning  sources  using  less  than  1500 
gallons  perchloroethylene  per  year  from 
an  emission  limitation  and  a  major 
control  device.  EPA  information 
indicates  diat  an  exemption  of  this  size 
will  exempt  most  commercial  cleaners. 
The  State  submittal  does  not  contain 
adequate  Support  that  tiie  adopted  rule 
represents  RACT.  The  EPA  has 
discussed  this  exemption  with  Indiana 
and  the  State  will  provide  a 
determination  that  die  effect  of  emission 
levels  with  the  adopted  rule  are 
essentially  equivalent  to  the  levels  widi 
the  control  recommended  by  the  EPA  or 
revise  the  regulation.  At  this  time,  the 
Agency  is  proposing  to  take  no  action  on 
this  rule  but  wrill  review  the  study  and 
take  appropriate  action  in  a  subsequent 
Federal  R^llster. 

Part  3. 

Based  on  the  results  of  the  EPA 
review,  we  believe  the  regulations 
pertaining  to  External  Floating  Roof 
Tanks,  Packaging  Rotogravure  and 
Flexographic  Printing  Processes,  and  die 
reguation  containing  VOC  Test  Methods 
vary  significantiy  from  our 
recommendations  in  the  CTGs.  These 
recommendations,  which  the  EPA  calls 
the  "presumptive  noms"  for  RACT,  are 
based  on  the  Agency's  current 
evaluation  of  the  VOC  control 
capabilities  and  problems  general  to 
these  industries.  In  addition,  other 
States  in  the  Region  have  adopted 
regulations  for  these  categories 
consistent  with  EPA's  recommended 
requirements.  For  these  reasons,  the 
EPA  considers  this  portion  of  the  SIP 
revision  conditionaUy  approvable.  lie 
State  has  assured  the  Agency  that  it  has 
a  willingness  to  resolve  the  differences 
and  revise  the  regulation,  as 
appropriate,  to  reflect  the  application  of 
RACT.  The  following  is  a  discussion  of 
the  differences  between  the  State's 
regulation  and  EPA's  recommendation. 

a.  Rule  325  lAC  8-1.1,  Section  4  Test 
Methods  and  Procedures.  Section  4 
contains  test  methods  for  the 
determination  of  coating  parameters. 
However,  the  rule  does  not  contain  test 
methods  for  VOC  emissions  from  the 
categories  of  external  floating  roof 
tanks,  synthesized  pharmaceutical 
manufacturing,  pneumatic  rubber  tire 
manufacturing  and  graphic  arts  systems. 
The  appropriate  test  methods  and 
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documents  citiag  the  test  metiiods  are 
described  in  the  EPA  policy 
memorandum,  "VOC  Test  Methods  or 
Procedures  for  Group  I  and  Group  II 
CTGs"  (Tuerk,  April  6, 1981).  The  State 
should  include  the  appropriate  test 
methods  in  the  regulation. 

b.  Rule  32S  lAC  8-4,  SecUon  3 
Petroleum  Liquid  Storage.  Section  3(c] 
pertains  to  petroleum  liquid  storage  in 
external  floating  roof  tanks.  This  rule 
omits  record  keeping  requirements  and 
periodic  inspections  of  the  tank  seals 
and  gaps.  The  rule  also  specified  an 
allowable  gap  length  equal  to  two-thirds 
of  the  tank  diameter  where  the  gap 
width  between  the  seal  and  tank 
exceeds  one-eighth  inch.  The  maximum 
gap  width  is  limited  to  one-half  inch  for 
welded  tanks  and  one  inch  for  riveted 
tanks.  Where  the  gap  width  exceeds 
one-eighth  inch,  the  EPA  criteria  limits 
gap  area  to  one  square  inch  for  each  foot 
of  tank  diameter.  Although  the  State 
adopted  a  rule  which  allows  easier 
measurement,  it  can  allow,  at  worst 
case  condition,  up  to  a  4  times  larger  gap 
area  than  is  required  by  other  States  in 
the  Region  and  nationally  who  have 
adopted  floating  roof  tank  regulations. 
The  State  should  include  record  keeping 
requirements,  periodic  inspections  and 
the  EPA  gap  area  criteria  in  the  . 
regulation. 

c.  Rule  325  lAC  8-5,  Section  5  Graphic 
Arts  Systems.  Section  5(c)  reqtiires  that 
a  capture  system  design  and  operation 
be  consistent  with  good  engineering 
practice  and  designed  to  achieve 
maximum  reasonable  capture.  The 
capture  system  efficiencies  required  by 
Indiana  for  packaging  rotogravure  (65%) 
and  flexographic  printing  processes 
(60%)  result  in  overall  emissions 
reductions  of  only  56.5%  and  54%. 
respectively. 

Information  provided  by  the  graphic 
arts  industry  to  the  EPA  indicate  that 
overall  emission  reductions  of  65%  for 
packaging  rotogravure  and  60%  for 
flexographic  printing  can  be  achieved. 
Indiana  should  provide  technical 
support  that  the  adopted  rule  represents 
RACT  for  these  source  catagories  or 
amend  the  rule  to  reflect  65%  emissions 
reductions  for  packaging  rotogravure 
and  60%  reductions  for  flexographic 
printing. 

Part  4. 

The  EPA  is  specifically  soliciting 
public  comment  on  the  following  rules. 
Any  comments  received  will  be 
addressed  in  the  notice  of  final 
rulemaking. 

a.  Rule  325  lAC  8-1.1,  Section  2 
Methods  of  Compliance.  Section  2 
(a)(1)(E)  pertains  to  transfer  efficiency 
improvements  as  a  means  of 


compliance.  The  State  has  submitted 
five  test  methods  for  transfer  efficiency 
determinations.  Because  there  is  no 
universally  accepted  test  method 
available  to  measure  transfer  efRciency, 
the  EPA  is  soliciting  pubhc  comments 
regarding  the  applicability  and  validity 
of  the  tests  methods.  It  after  considering 
these  comments,  the  EPA  determines 
that  the  State's  methods  adequately 
address  transfer  efficiency,  the  EPA  will 
take  final  action  to  approve  this  rule  as 
RACT.  Copies  of  these  methods  are 
available  for  inspection  by  interested 
parties  during  normal  business  hours  at 
the  EPA  Region  V  office  and  at  the  State 
of  Indiana  Air  Pollution  Control  Board 
office  at  the  addresses  listed  above. 

Other  Issues 

Applicability 

Article  8  excludes  existing  soiures  in 
the  Os  nonattainment  counties  of  Allen, 
Elkhart  and  St.  Joseph  from  compliance 
with  the  RACT  requirements.  On 
February  5, 1982,  the  EPA  proposed 
rulemaking  revising  the  attainment 
status  of  Allen  County  to  attainment/ 
unclassiflable.  Final  approval  of  the  rule 
will  remove  the  RACT  requirements  for 
sources  in  this  county.  The  EPA  will 
propose  riilemaking  on  the  attainment 
status  and  control  strategies  for  Elkhart 
and  St.  Joseph  Counties  in  a  subsequent 
Federal  Register. 

SIP  Continuity  Requirements 

The  current  Federally  enforceable  SIP 
requiring  VOC  controls  on  existing 
sources  doing  surface  coating  of 
miscellaneous  metal  parts  and  flatwood 
paneling  was  approved  by  the  EPA  on 
May  14, 1973  (38  FR  12968).  Compliance 
with  these  regulations  was  intended  to 
be  achieved  with  add-on  control  devices 
such  as  carbon  adsorption,  chemical 
oxidation,  incineration  and  re&igeration. 

However,  for  the  siuface  coating 
categories  of  miscellaneous  metal  parts 
and  flatwood  paneling  in  Indiana,  strict 
adherence  to  this  requirement  would 
make  it  impractical  for  source  to  comply 
with  the  old  requirements  while  moving 
toward  compliance  with  the  new 
regulations.  That  is,  continued 
compliance  with  the  current  SIP  would 
require  surface  coating  operations  to 
install  and  operate  add-on  control 
devices  rather  than  the  potentially  more 
economic  and  energy  efficient  control 
alternatives  required  in  the  revised 
Article  8  such  as  coating  reformulation 
or  process  modificatioa.  Therefore,  the 
EPA  is  proposing  that  Rule  8-2,  Section 
10  and  11.  replace  the  current 
enforceable  SIP  requirements  for  surface 
coating  miscellaneous  metal  parts  and 
flatwood  paneling. 


Source  Size  Exemption 

For  the  surface  coating  of 
miscellaneous  metal  parts,  Indiana 
exempts  those  sources  located  in  Clark, 
Floyd,  Lake,  Marion  and  Porter  counties 
from  the  requirements  of  Rule  2(10)  for 
sources  that  have  a  potential  to  emit 
less  than  100  tons  of  VOC  per  year. 
Indiana  justifies  this  exemption  by 
stating  that  there  are  no  sources 
emitting  between  25  and  100  tons  per 
year  and  therefore  believes  and  their 
exemption  is  reasonable.  The  EPA  is 
proposing  approval  of  this  size 
exemption  cutoff. 

Proposed  Action 

The  EPA  proposes  approval  of  Rule 
325  lAC  8-4,  Section  9;  and  Rule  8-5, 
Section  4  with  the  understanding  that 
the  State  will  commit  to  making  the 
corrections  noted  above  during  the 
public  comment  period.  The  EPA 
proposes  to  take  no  action  on  Rule  8-6, 
Section  6.  The  State  will  provide  a 
determination  that  emission  levels  with 
this  rule  are  essentially  equivalent  to  the 
levels  with  the  control  recommended  by 
the  EPA  or  revise  the  regulation.  EPA 
will  take  appropriate  action  on  this  rule 
in  a  subsequent  Federal  Register.  The 
EPA  further  proposes  that  sections  10 
and  11  of  Rule  &-2  replace  the  current 
Federally  enforceable  SIP  requirements 
for  surface  coating  miscellaneous  metal 
parts  and  flatwood  paneling.  For  all 
other  existing  VOC  emission  soiuxes, 
the  requirements  of  the  current  SIP  will 
remain  in  effect  and  Federally 
enforceable  until  comphance  with  the 
revised  Regulation  325  LAC  8 
requirements  is  achieved. 

The  EPA  proposes  conditional 
approval  of  Rule  ft-1.1  Section  4;  Rule  8- 
4,  Section  3;  and  Rule  8-5,  Section  5,  as 
described  in  Part  2  of  this  notice, 
provided  that  the  State  commits  during 
the  comment  period  to  correct  Ae 
deficiencies  by  a  specified  date.  Rnally, 
the  Agency  further  solicits  comments 
from  all  interested  parties  on  the  test 
methods  for  transfer  efficiency,  Rule  8-1, 
Section  2.  Persons  in  States  adjoining 
Indiana  are  encouraged  to  comment  on 
any  interstate  air  quality  issues  involved 
in  the  rules.  The  EPA  proposes  to 
approve  the  test  methods  for  transfer 
efficiency  unless  comments  submitted 
give  adequate  reason  for  disapproval. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Administrator  has  certified 
that  SIP  approvals  and  ravisions  under 
Sections  110  and  172  of  the  Act  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  (46 
FR  8709).  This  rule,  if  promulgated. 
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constitutes  a  SIP  revision  within  the 
terms  of  the  certification. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  rule  is  "major" 
and  therefore  subject  to  the 
requirements  of  a  regulatory  impact 
analysis.  This  rule  is  not  major  because 
it  approves  requirements  already 
adopted  as  State  law  and  imposes  no 
new  requirements.  This  action  was 
submitted  to  the  Office  of  Management 
and  Budget  for  review  as  required  by 
Executive  Order  12291. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  ozone,  sulfur 
oxides,  nitrogen  dioxide,  lead, 
particulate  matter,  carbon  monoxide, 
hydrocarbons. 

(Sees.  110, 172,  and  301,  Clean  Air  Act  as 
amended) 

Dated:  February  IZ  1982. 

Valdas  V.  Adamkus, 

Regional  Administrator. 

(FR  Doc  82-13203  Filed  5-13-SZ;  8:45  amj 
BILUNQ  CODE  tSeO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(BC  Docket  No.  81-701;  RM-3883] 

Radio  Broadcast  Services;  FM 
Broadcast  Station  in  Bozeman, 
Montana;  Changes  Made  in  Table  of 
Assignments 

agency:  Federal  Communications 

Commissioa 

action:  Withdrawal  of  proposed  rule. 

summary:  TTiis  action  dismisses  a 
proposal  to  assign  UHF  television 
Channel  22  to  Bozeman,  Montana,  in 
response  to  a  petition  filed  by 
Garryowen  Corporation.  The  rule 
making  is  dismissed  at  the  request  of  the 
petitioner. 

ADDRESS:  Federal  Conununications 
Commission,  Washington,  D.C  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 

Montrose  Tyree,  Broadcast  Bureau.  (202) 

632-7792. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Adopted:  April  29. 1982. 
Released:  May  5, 1982. 

In  the  matter  of  amendment  of 
§  73.606(b),  Table  of  Assignments, 
Television  Broadcast  Stations. 
(Boxeman,  Montana);  BC  Docket  81-701. 
RM-3883;  report  and  order  (Proceeding 
Terminated). 


1.  Before  the  Conmussion  is  a  Notice 
of  Proposed  Rule  Making.  46  FR  50571. 
published  October  14, 1981,  proposing 
the  assignment  of  television  UHF 
Channel  22  to  Bozeman.  Montana,  in 
response  to  a  petition  filed  by 
Garryowen  Corporation.  Supporting 
comments  were  filed  by  the  petitioner. 

2.  On  March  16. 1982.  petitioner 
advised  the  Commission  that  it  is  no 
longer  interested  in  pursuing  the 
petition,  and  requested  termination  of 
the  proceeding.  No  other  interest  in  the 
chaimel  assignment  has  been  expressed. 

3.  In  view  of  the  foregoing,  it  is 
ordered.  That  the  petition  of 
Garryowen  Corporation,  requesting  the 
assignment  of  UHF  television  Channel 
22  to  Bozeman.  Montana,  is  hereby 
dismissed. 

4.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

5.  For  further  information  concerning 
this  proceeding,  contact  Montrose  R 
Tyree.  Broadcast  Bureau.  (202)  632-7792. 

(Sees.  4.  303,  48  Stat,  as  amended.  1068. 1082; 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 

Rodeiid(  K.  Pottar. 

Chief,  Poliry  and  Rules  Division,  Broadcast 
Bureau. 

|FR  Doc.  82-13119  Filnd  5-13-«2;  8:45  »m| 
BMJJNQ  CODE  6712-01-11  ' 


47  CFR  Part  73 

(BC  Docket  No.  81-714;  RM-3930] 

Radio  Broadcast  Services;  FM 
Broadcast  Stations  in  WHHams, 
Arizona;  Cttanges  Made  in  Table  of 
Assignments 

AGENCY:  Federal  Communications' 
Commission. 

ACTION:  Dismissal  of  proposed  rule; 
(Final  Order). 

summary:  Hus  action  dismisses  a 
proposal  to  assign  Channel  224A  to 
Williams,  Arizona,  in  response  to  a 
petition  filed  by  Soho  Broadcasting.  The 
rule  making  is  dismissed  due  to  lack  of 
interest  by  the  petitioner  or  other 
interested  parties. 
ADDRESS:  Fed«-al  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Montrose  R  Tyree,  Broadcast  Bureau, 
(202)  632-7792. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Adopted:  April  29, 1982. 
Released:  May  5, 1982. 

In  the  matter  of  amendment  of 
S  73.202(b),  Table  of  Assignments,  FM 


Ktiadcast  Stations.  (Willianu.  Arizona); 
BC  Docket  No.  81-714,  RM-3930;  report 
and  order  (Proceeding  Terminated). 

1.  Before  the  Commission  is  the  Notice 
of  Proposed  Rule  Making.  46  FR  50969. 
published  October  16. 1981,  proposing 
the  assignment  of  Channel  244A  to 
Williams,  Arizona,  in  response  to  a 
petition  filed  by  Soho  Broadcasting. 

2.  The  Commission  did  not  receive 
comments  from  the  petitioner  (or  any 
other  interested  parties),  and  consistent 
with  our  policy  and  procedures  set  forth 
in  the  Appendix  to  the  Notice,  we  have 
dismissed  the  request  for  lade  of 
continuing  interest 

3.  In  view  of  the  foregoing,  it  is 
ordered.  That  the  petition  of  Soho 
Broadcasting,  proposing  the  assignment 
of  Channel  244A  to  Williams,  Arizona,  is 
hereby  dismissed. 

4.  For  further  informatian  concerning 
this  proceeding,  contact  Montrose  R 
Tyree,  Broadcast  Bureau.  (202)  632-7792. 

(Sees.  C303,  48  Stat,  as  amended.  lOea  1082: 
47  U.S.C  154.  303) 

Federal  Communications  Commiasion. 

Rodoick  K.  Pacta, 

Chief,  Policy  and  Rules  Division,  Broadcast 

Bureau. 

|FR  Doc.  82-13120  Hied  S-I»-«£  B^t5  Ui| 

aajUNO  CODE  tzn-ei-H 


47  CFR  Part  73 

[BC  Docket  Na  82-23C;  RM-40S0) 

FM  Broadcast  Station  in  Kancohe, 
Hawaii;  Proposed  Changes  in  Talite  off 
Assignments 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

summary:  This  action  proposes  the 
assignment  of  Chaimel  277  to  Kaneohe. 
Hawaii,  in  response  to  a  petition  filed  by 
Kaneohe  Broadcasting  Company.  The 
request  assignment  could  provide  a  first 
FM  service  to  Kaneohe. 

date:  Comments  must  be  filed  on  or 
before  June  14, 1982,  and  reply 
comments  must  be  filed  on  or  before 
June  29, 1982. 

ADDRESS:  Federal  Conununications 
Commission,  Washington,  D.C  20554. 
FOR  FURTHER  INFORMATION  CONTACT 

Montrose  H.  Tyree.  Broadcast  Bureau. 
(202)  632-7792. 

SUPPLEMENTARY  INRMMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 
Adopted:  April  23. 1982. 
Released:  May  3, 1982. 
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In  matter  of  amendment  of  §  73.202(b). 
table  of  assignments,  FM  broadcast 
stations  (Kaneoho.  Hawaii);  BC  Docket 
No.  82-238.  RM-4050;  notice  of  proposed 
rule  making. 

1.  A  petition  for  rule  making  was  filed 
on  January  29. 1982,  by  Kaneohe 
Broadcasting  Company  ("petitioner"), 
requesting  the  assignment  of  Channel 
277'  to  Kaneohe,  Hawaii.  Petitioner 
states  that  it  will  apply  the  channel,  if 
assigned.  The  assignment  can  be  made 
consistent  with  the  minimum  distance 
separation  requirements.  The  proposal 
must  also  conform  with  the  technical 
requirements  of  §  73.1030(c)  (l)-(5)  of 
the  Rules  regarding  protection  for  the 
Commission's  monitoring  station  at 
Waipahu.  Oahu.  Hawaii. 

2.  Kaneohe  (population  was  not  listed 
in  the  1980  U.S.  Census).*  in  Honolulu 
County  (population  762,874),' is  located 
approximately  13  kilometers  (8  miles) 
north  of  Honolulu.  It  has  no  local 
broadcast  service. 

3.  Petitioner  states  that  Kaneohe  is  the 
home  of  the  University  of  Hawaii 
marine  lab.  and  other  military  and 
educational  institutions.  The  nearest 
broadcast  station  is  said  to  be  located  in 
Honolulu,  some  30  miles  away. 
Petitioner  claims  that  Kaneohe's 
population  and  lack  of  service  warrant  a 
first  FM  assignment. 

4.  Since  the  proposed  assignment 
could  provide  Kaneohe  with  an 
opportunity  for  its  first  local  broadcast 
station,  the  Commission  believes  that 
the  proposal  should  be  considered  in  a 
rule  making  proceeding. 

5.  Comments  are  invited  on  the 
proposal  to  amend  the  FM  Table  of 
Assignments  (S  73.202(b)  of  the  Rules) 
with  regard  to  the  following  city: 


e«r 

Channel  hto. 

Presefil 

Proposed 

Kaneohe,  Hawri -.. 

277 

6.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 


'  Petition  requested  the  assignment  of  Channel  28 
to  Kaneohe.  That  channel  would  have  required  a 
site  restriction  of  11.8  miles  north  to  avoid  short 
spacing  to  Station  KTUN  (Channel  212A).  Honolulu. 
It  appears  that  site  availability  may  be  a  problem  of 
which  petitioner  did  not  appear  to  be  aware.  Thus 
we  have  substituted  Channel  277  for  consideration 
herein  since  no  site  restriction  would  be  necessary. 

'The  1970  Census  reported  a  population  of  29,902. 

'Population  figure  was  taken  from  the  1960  U.S. 
Census. 


required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

7.  Interested  parties  may  file 
comments  on  or  before  June  14. 1982, 
and  reply  comments  on  or  before  June 
29. 1982.  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 

8.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission's  Rules. 
See.  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§§  73.202(b),  73.504  and  73.606(b)  of  the 
Commission's  Rules,  48  FR  11549, 
published  February  9. 1981. 

9.  For  further  information  concerning 
this  proceeding,  contact  Montrose 
Tyree,  Broadcast  Bureau.  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

(Sees.  4,  303,  4B  stat..  as  amended.  1066, 1082: 

47  U.S.C.  154. 303) 

Federal  Communications  Commission. 

Roderick  K.  Porter. 

Chief,  Policy  and  Rules  Division,  Broadcast 

Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in  Sections 
4(i),  5(d)(1),  303  (g)  and  (r),  and  307(b)  of  the 
Communications  Act  of  1934,  a8.Bmended. 
and  iS  0.281(b)(6)  and  0.204(b)  of  the 
Commission's  Rules,  it  is  proposed  to  amend 
the  FM  Table  of  Assignments.  S  73.202(b)  of 
the  Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Making  to 
which  this  Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposaUs)  discussed  in  the 
Notice  of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  Proponent(s)  will  be 
expected  to  answer  whatever  questions  are 
presented  in  initial  comments.  The  proponent 
of  a  proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits  or 


incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its  present 
intention  to  apply  for  the  channel  if  it  is 
assigned,  and,  if  authorized,  to  build  a  station 
promptly.  Failure  to  file  may  lead  to  denial  of 
the  request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the  consideration  of 
filings  in  this  proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that  parties 
may  comment  on  them  in  reply  comments. 
They  will  not  be  considered  if  advanced  in 
reply  comments.  (See  S  1.420(d)  of  the 
Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the  proposal(s)  in 
this  Notice,  they  will  be  considered  as 
comments  in  the  proceeding,  and  Public 
Notice  to  this  effect  will  be  given  as  long  as 
they  are  tiled  before  the  date  for  filing 
comments  herein.  If  they  are  tiled  later  than 
that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this  docket. 

(c)  The  tiling  of  a  coimterproposal  may  lead 
the  Commission  to  assign  a  different  channel 
than  was  requested  for  any  of  the 
communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable  procedures 
set  out  in  S  §  1 .415  and  1 .420  of  the 
Commission's  Rules  and  Regulations, 
interested  parties  may  tile  comments  and 
reply  comments  on  or  before  the  dates  set 
forth  in  the  Notice  of  Proposed  Rule  Making 
to  which  this  Appendix  is  attached.  All 
submissions  by  parties  to  this  proceeding  or 
persons  acting  on  behalf  of  such  parties  must 
be  made  in  written  comments,  reply 
comments,  or  other  appropriate  pleadings. 
Comments  shall  be  served  on  the  petitioner 
by  the  person  filing  the  comments.  Reply 
comments  shall  be  served  on  the  per80n(s) 
who  filed  comments  to  which  the  reply  is 
directed.  Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  S  1.420  (a),  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance  with 
the  provisions  of  S  1420  of  the  Commission's 
Rules  and  Regulations,  an  original  and  four 
copies  of  all  comments,  reply  comments, 
pleadings,  briefs,  or  other  documents  shall  be 
furnished  the  Commission. 

6.  Public  inspection  of  Filings.  All  tilings 
made  in  this  proceeding  will  be  available  for 
examination  by  interested  parties  during 
regular  business  hotu^  in  the  Commission's 
Public  Reference  Room  at  its  headquarters, 
1919  M  Street.  NW.,  Washington.  D.C. 

[FR  Doc.  82-13111  Filed  S-11-S2: 8:45  un| 
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47  CFR  Part  73 

(BC  Docket  No.  82-247;  RM-4072] 

TV  Broadcast  Station  In  Magee, 
Mississippi;  Proposed  Changes  In 
Table  of  Assignments 

aqency:  Federal  Communications 
Commission. 
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action:  Proposed  rule. 


summary:  This  action  proposes  the 
assignment  of  UHF  Television  Channel 
34  to  Magee.  Mississippi,  as  its  first 
television  channel,  in  response  to  a 
petition  filed  by  Magee  Broadcasting 
Company. 

dates:  Comments  must  be  filed  on  or 
before  June  21, 1982,  and  reply 
comments  on  or  before  July  6, 1982. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT:     , 
Mark  Lipp,  Broadcast  Bureau  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  part  73 

Television. 

Adopted:  April  29. 1982. 

Released:  May  6, 1982. 

In  the  matter  of  amendment  of 
§  73.606(b),  table  of  assignments, 
television  broadcast  stations  (Magee, 
Mississippi);  BC  Docket  No.  82-247.  RM- 
4072;  notice  of  proposed  rule  making. 

1.  The  Commission  herein  considers  a 
petition  for  rule  making  filed  March  11, 
1982,  by  Magee  Broadcasting  Company 
("petitioner"),  which  seeks  the 
assignment  of  UHF  Television  Channel 
34  to  Magee,  Mississippi.  Petitioner 

^expressed  an  interest  in  applying  for  the 
channel,  if  assigned. 

2.  Magee  (population  3,497), '  in 
Simpson  Coun^  (population  23,441),  is 
located  approximately  61  kilometers  (38 
miles)  southeast  of  Jackson.  Mississippi. 
It  has  no  local  television  service. 

3.  According  to  petitioner,  Magee's 
economy  would  support  a  first  television 
assignment  It  is  the  largest  city  in 
Simpson  County  and  has  such  economic 
assets  as  poultry  production,  wood 
harvesting,  lumber,  electrical  products 
and  garment  manufacturing.  Also, 
petitioner  states  that  Magee  is  ideally 
located  for  industrial  and  commercial 
growth  in  that  it  is  serviced  by  a  U.S. 
highway,  a  state  highway  and  a 
railroad.  Petitioner  asserts  that  there  is 

a  need  for  a  local  television  facility  with 
programming  directed  toward  the  needs 
of  the  community  and  coverage  of  local 
events.  This  assignment  would  provide 
the  city  of  Magee,  emd  other 
communities  in  Simpson  County,  with  a 
first  local  television  service. 

4.  In  view  of  the  foregoing,  the 
Commission  finds  that  it  would  be  in  the 
public  interest  to  seek  comments  on  the 
proposal  to  amend  the  Television  Table 
of  Assignments  (§  73.606(b)  of  the  Rules) 


with  regard  to  the  city  of  Magee.  as 
follows: 


cay 

CtanMlNa 

P>Mant 

Praposfld 

34 -t- 

'  Population  figure*  are  derived  from  the  1980  U.S. 
Census,  Advsnoe  Report 


5.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incmporated  by  reference  herein.  NOTE: 
A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

6.  Interested  parties  may  file 
comments  on  or  before  June  21. 1982, 
and  reply  comments  on  or  before  July  6. 
1982.  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 

7.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  TV  Table  of  Assignments, 

§  73.606(b)  of  the  Commission's  Rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  To  Amend 
§§  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  Rules,  46  FR  11549, 
published  February  9, 1981. 

a.  For  further  information  concerning 
this  proceeding,  contact  Mark  N.  Lipp, 
Broadcast  Bureau,  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  involve  channel 
assignments.  An  expar/e  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  conmients  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  be 
considered  in  the  proceeding.  Any  reply 
comment  which  has  not  been  served  on 
the  persoD(s)  who  filed  the  conmient  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

(Sees.  4.  303. 48  Stat,  as  ameaded.  1066, 10B2; 
47  U.S.C  154,  303) 


Federal  Communications  Commission. 

Roderick  K.  Porta, 

Chief,  Policy  and  Rules  Division.  BroodaM 
Bureau. 

Appendix 

1.  Pursuant  to  authority  found  in 
sections  4(i),  5(d)(1).  303  (g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §§  0.281(b)(6) 
and  0.204(b)  of  the  Commission's  Rules, 
it  is  proposed  to  amend  the  TV  Table  of 
Assignments,  §  73.606(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposalls)  discussed  in  the 
Notice  of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  Proponent(s)  will  be 
expected  to  answer  whatever  questions  are 
presented  in  initial  comments.  The  proponent 
of  a  proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits  or 
incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its  present 
intention  to  apply  for  the  channel  if  it  is 
assigned,  and,  if  authorized,  to  build  a  atation 
promptly.  Failure  to  file  may  lead  to  denial  of 
the  request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the  consideration  of 
filings  in  this  proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  conmients.  so  that  parties 
may  comment  on  them  in  reply  comments. 
They  will  not  he  considered  if  advanced  in 
reply  comments.  (See  §  1.420(d)  of  the 
Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the  proposalls)  in 
this  Notice,  they  will  be  considered  as 
comments  in  the  proceeding,  and  Pubbc 
Notice  to  this  effect  will  be  givai  as  long  as 
they  are  filed  l>efore  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later  than 
that  they  will  not  be  considered  in 
connection  with  the  decision  in  this  docket. 

(c)  The  filing  of  a  counterproposal  may  lead 
the  Commission  to  assign  a  different  channel 
than  was  requested  for  any  of  tlie 
communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable  procedures 
set  out  in  §S  1415  and  1.420  of  the 
Commission's  Rules  and  Regulations, 
interested  parties  may  file  comments  and 
reply  comments  on  or  l>efore  the  dates  set 
forth  in  the  Notice  of  Proposed  Rule  Making 
to  which  this  Appendix  is  attached.  AU 
submissions  by  parties  to  this  proceeding  or 
persons  acting  on  behalf  of  such  parties  must 
be  made  in  written  comments,  reply 
comments,  or  other  appropriate  pleadings. 
Comments  shall  be  served  on  the  petitioner 
by  the  person  filing  the  conunents.  Reply 
comments  shall  he  served  on  the  per8on(8) 
who  filed  comments  to  which  the  reply  is 
directed.  Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  i  1.420  (a),  (b)  and  (c)  of  the 
Commission's  Rules.) 
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5.  Number  of  Copies.  In  accordance  with 
the  provisions  of  S  1.420  of  the  Commission's 
Rules  and  Regulations,  an  original  and  four 
copies  of  all  comments,  reply  comments, 
pleadings,  briefs,  or  other  documents  shall  be 
furnished  the  Commission. 

6.  Public  Inspection  of  Filings.  All  filings 
made  in  this  proceeding  will  be  available  for 
examination  by  interested  parties  during 
regular  business  hours  in  the  Commission's 
Public  Reference  Room  at  its  headquarters, 
1919  M  Street,  NW.,  Washington.  D.C. 

|FR  Doc  82-13112  Filed  S-13-82;  8:45  am| 
niXING  CODE  S712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric' 
Administration 

50  CFR  Part  674 

Higli  Seas  Salmon  Rshery  off  Alaslca; 
Harvest  Limit  and  Proposed  Closure 

agency:  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  salmon  harvest  limit 

and  proposed  closure. 

summary:  The  Secretary  of  Commerce 
proposes  to  close  the  Southeast  Alaska 
salmon  fishery  in  the  tishery 
conservation  zone  for  ten  days, 
beginning  at  12:01  A.M.,  Jime  7  local 
time  and  continuing  through  11:59  P.M., 
June  16, 1982.  The  proposed  closure  is 
necessary  to  conserve  chinook  salmon 
stocks  that  contribute  to  the  Alaska, 
Oregon,  and  Washington  salmon 
fisheries,  and  to  coordinate  with  a 
similar  closure  in  the  Canadian  fishery 
zone.  The  1982  Southeast  Alaska 
chinook  salmon  harvest  guideline  is 
255,500  chinook  salmon. 
date:  Comments  on  the  proposed 
closure  must  be  submitted  on  or  before 
May  21, 1982. 

ADDflESS:  Comments  should  be 
addressed  to  Robert  W.  McVey, 
Director,  Alaska  Region,  National 
Marine  Fisheries  Service,  P.O.  Box  1668, 
Juneau,  Alaska  99802. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  W.  McVey,  907-586-7221. 
SUPPi^MENTARv  INFORMATION:  Salmon 
fishing  in  the  FCZ  off  Alaska  is  managed 
under  the  Fishery  Management  Plan  for 
the  High  Seas  Salmon  Fishery  (FMP), 
which  was  developed  by  the  North 
Pacific  Fishery  Management  Council 
(Council)  and  implemented  by  NOAA 
through  regulations  appearing  at  50  CFR 
Part  674  (46  FR  57299,  November  23, 
1981).  Section  674.23  describes 
procedures  to  adjust  seasons  and  areas 
through  field  orders.  The  Council,  the 
State  of  Alaska  Board  of  Fisheries 


(Board),  NOAA,  and  the  Alaska 
Department  of  Fish  and  Game  (ADF&G) 
attempt  to  manage  the  southeast  Alaska 
commercial  ocean  salmon  fishery  as  a 
single  unit  throughout  the  State's 
territorial  waters  and  the  FdZ. 

Serious  conservation  action  to  protect 
chinook  salmon  began  in  southeast 
Alaska  in  the  mid-1970s.  Directed  net 
fisheries  for  chinook  were  eliminated  in 
1976.  A  28-inch  minimum  size  limit  for 
chinook  salmon  was  imposed  in  the 
Alaskan  troll  fishery  in  1978,  matching 
the  size  limits  in  Oregon  and 
Washington.  The  southeast  Alaskan 
chinook  salmon  catch  was  brought 
imder  a  quota  which  has  been  steadily 
reduced  each  year  since  1980.  The  1980 
quota  was  320.000  chinook,  representing 
an  18  and  13  percent  reduction  from  the 
1978  and  1979  harvests  of  392,000  and 
366,000  chinook,  respectively.  The  1981 
harvest  was  reduced  to  268,000  chinook, 
a  16  percent  reduction  &om  the  1980 
quota  and  a  32  percent  reduction  from 
the  1978  harvest.  The  recommended  1982 
harvest  guideline  of  255,500  chinook  is  a 
five  percent  reduction  from  the  1981 
harvest  a  20  percent  reduction  from  the 
original  1980  quota  and  a  35  percent 
reduction  from  the  1978  harvest. 

Despite  these  significant  conservation 
actions  already  taken  in  the  Alaskan 
fisheries,  chinook  salmon  spawning 
escapements  into  Canadian  rivers  and 
the  Columbia  River  have  not  improved, 
and  in  some  cases  have  continued  to 
decline. 

The  Coimcil  and  Board  recognized  the 
need  for  further  conservation  actions  in 
the  Alaskan  fishery  at  this  time,  but 
were  concerned  about  the  impacts  of 
such  actions  on  Alaskan  salmon 
fishermen.  Many  Alaskan  salmon 
fishermen  who  reside  in  rural 
commimities  in  southeastern  Alaska  are 
heavily  dependent  on  the  troll  fishery 
for  their  economic  well  being;  they  lack 
alternative  sources  of  income.  Past, 
present,  and  immediate  futiu'e  sacrifices 
by  these  fishermen  may  be  justified  if 
their  sacrifices  result  in  higher 
escapements  of  major  stocks  that  later 
contsibute  to  the  Alaskan  fisheries. 
Their  sacrifices  cannot  be  justified  if 
chinook  salmon  saved  in  Alaska  are 
transferred  to  fisheries  outside  the 
United  States  or  to  unexplained 
interdam  losses. 

Before  recommending  the  1982 
chinook  salmon  harvest  level,  the 
Council  and  Board  reviewed  extensive 
reports  on  the  coastwide  status  of 
chinook  salmon  stocks  and  the  fisheries 
that  harvest  these  stocks.  Public 
testimony  from  fishing  groups, 
processors,  and  individiuals  was 
received  by  the  Council  and  Board  at' 
their  January  and  March  joint  meetings. 


A  draft  supplemental  environmental 
impact  statement  (DSEIS).  describing 
and  analyzing  various  alternative  1982 
management  strategies  for  the  southeast 
Alaska  salmon  fisheries,  was  adopted 
by  the  Council  at  the  January  meeting 
and  was  published  on  February  19, 1982; 
comments  were  received  through  March 
22, 1982. 

The  Council  and  the  Board  met  March 
23-24, 1982,  and  jointly  recommended 
that  (1)  the  chinook  salmon  optimum 
yield  (OY)  range  for  1982  should  remain 
at  243,000-272.000  fish  for  the  Alaskan 
commercial  salmon  fisheries  east  of 
Cape  Suckling;  (2)  the  1982  southeast 
Alaska  salmon  fisheries  should  be 
managed  for  a  harvest  of  255,500 
chinook  salmon;  (3)  inseason  closures 
necessary  to  achieve  the  255,500  fish 
harvest  guideline  should  be  coordinated 
with  an  expected  closure  in  the 
Canadian  fishery  zone  to  maximize  the 
transfer  of  chinook  to  Canadian 
spawning  streams  and  to  Pacific 
northwest  streams,  including  the 
Columbia  River,  and  (4)  the  chinook 
salmon  harvest  guideline  for  the  1983 
southeast  Alaska  commercial  fisheries 
will  be  further  reduced  to  the  lower  end 
of  the  OY  range,  or  243,000  fish,  (a)  if 
significant  actions  are  taken  by  the 
Canadian  Government  to  conserve 
chinook  in  Canadian  fisheries  and  to 
pass  southward  the  Alaskan  savings  of 
chinook,  and  (b)  if  Columbia  River 
resource  agencies  demonstrate 
satisfactory  progress  to  identify  and  to 
correct  the  unacceptably  high  inter-dam 
losses  of  adult  "bright"  fall  chinook  that 
occurred  in  1980  and  1981. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (Assistant 
Administrator)  concurs  with  the 
recommendation  of  the  Council  and 
Board  and  intends  to  manage  the  1982 
southeast  Alaska  salmon  fishery  in  the 
FCZ  by  means  of  inseason  closures  to 
achieve  a  total  chinook  salmon  harvest 
of  255,500  fish.  The  Assistant 
Administrator  intends  to  coordinate  this 
inseason  closure  with  the  State  of 
Alaska  and  Canada.  To  implement  this 
policy,  the  Alaska  Regional  Director, 
National  Marine  Fisheries  Service 
(Regional  Director),  in  consultation  with 
ADF&G,  has  determined  on  behalf  of  the 
Secretary  that  a  10-day  closure  of  the 
southeast  Alaska  ocean  salmon  fishery 
(all  species)  in  the  FCZ  from  June  7 
through  June  16  is  a  necessary  initial 
step  to  limit  the  total  season  harvest  to 
255,500  chinook  salmon,  to  complement 
an  inseason  closure  of  State  of  Alaska 
waters  during  the  same  time  period 
(June  7-June  16)  and  to  coordinate  with 
a  two-week  closure  of  the  northern 
British  Colimibia  salmon  troll  fishery 
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(June  10-June  23).  In  making  this 
determination,  the  Regional  Director 
accepts  the  findings  of  the  Council  and 
Board  that  the  condition  of  chinook 
salmon  resource  is  worse  than 
anticipated  when  the  FMP  was 
implemented,  and  that  this  condition 
requires  this  closure. 

This  closure  will  not  be  effective  until 
publication  of  a  final  notice  of  closure, 
according  to  the  procedure  specified  at 
50  CFR  674.23.  Public  comments 
concerning  the  need  for  the  proposed 
closure  may  be  submitted  to  the 
Regional  Director  at  the  address  stated 
above  through  May  21. 1982.  For  the 
reasons  set  forth  above  and  because  the 
dates  of  the  Canadian  closure  were  not 
announced  until  April  23, 1982,  the 
Regional  Director  finds  good  cause  to 


waive  part  of  the  30-day  comment 
period  specified  at  50  CFR  674.23. 

Because  the  1982  harvest  goal  of 
255,500  chinook  salmon  falls  within  the 
OY  range  of  243,000-272,000  chinook 
salmon  stated  in  the  current  FMP,  a  1982 
amendment  to  the  FMP  is  not  necessary. 

The  DSEIS.  published  February  19, 
1982  (47  FR  7488).  analyzing  various 
alternative  1982  management  strategies, 
was  prepared  primarily  in  the  event  that 
the  Council  recommended  a  1982 
harvest  guideline  outside  the  OY  range, 
which  would  have  required  an  FMP 
amendment  Since  the  Council  did  not 
recommend  a  1982  amendment,  a  Final 
Supplement  Environmental  Impact 
Statement  (FSEIS)  will  not  be  prepared. 
An  FSEIS  for  Amendment  2  to  the  FMP. 
which  established  the  current  OY  range. 


was  filed  with  the  environmental 
Protection  Agency  (EPA)  on  May  1, 1981. 

This  action  is  taken  under  the 
authority  of  regulations  specified  at  50 
CFR  674.23,  and  is  taken  in  compUance 
with  Executive  Order  12291.  It  is 
covered  by  the  Regulatory  Flexibility 
Analysis  prepared  for  the  authorizing 
regulations. 

ll6V.S.C.iWletseg.) 

List  of  Subjects  in  50  CFR  Part  674 

Fisheries. 

Dated:  May  10, 1982. 
Robert  K.  CroweD, 

Deputy  Executive  Director.  NaUonal  Marine 
Fisheries  Service. 

(FR  Doc  82-13245  Filed  S-13-82: 8:45  am] 
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This  sectiofi  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and   rulings,   delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Oil  and  Gas  Leasing  in  Wilderness  and 
Primitive  Areas,  Proposed 
Wildernesses  and  Congressionaily 
Designated  Study  Areas  Northern 
Region,  Montana,  and  North  Dakota; 
Intent  To  Prepare  Two  Environn>ental 
Impact  Statements 

This  Notice  of  Intent  revises  two 
previous  Notices  of  Intent  to  prepare 
Environmental  Impact  Statements  for  oil 
and  gas  leasing  in  National  Forest 
Wildernesses,  proposed  Wildernesses 
and  Wilderness  study  areas  in  Montana 
and  North  Dakota. 

Based  on  Agency  concerns,  public 
comment  and  other  recent 
developments,  the  scope  and  timing  of 
these  two  Environmental  Impact 
Statements  are  being  revised. 

Several  hundred  oil  and  gas  leases 
apphcations  have  been  received  for 
these  areas.  The  Regional  Forester  of  the 
Forest  Service  Northern  Region  must 
recommend  to  the  Secretary  of  Interior 
through  the  Bureau  of  Land  Management 
whether  these  leases  should  be  granted, 
and  if  so,  under  what  circumstances. 

There  is  no  clearly  definable  proposed 
development.  The  scale  of  an  "oil  field" 
development  cannot  be  predicted  until 
enough  wells  are  drilled  to  prove  the 
existence  of  the  necessary  geologic 
structures  and  that  those  structures  do 
indeed  contain  economically    , 
recoverable  quantities  of  oil  and  gas.  If 
development  is  permitted,  its  extent  will 
depend  on  not  only  these  geologic 
unknowns  but  also  on  the  costs  of 
restoration  and  the  limitations  imposed 
by  the  terms  of  the  lease.  Therefore, 
these  EIS's  will  examine  a  range  of 
alternatives  which  display  the  effects  of 
various  levels  of  oil  and  gas 
development  that  might  occur  under 
existing  Forest  Service  direction. 


Two  Environmental  Impact 
Statements  will  be  prepared  %vith 
proposed  schedule  and  content  as 
follows; 

Environmental  Impact  Statement  I 

Draft— November  1982 
Final— April  1983 

Absaroka-Beartooth  Complex 

1.  Absaroka-Beartooth  Wilderness 

2.  Taylor-HiJgard  Wilderness  Study 
Area* 

3.  Lionhead  Proposed  Wilderness 

4.  Spanish  Peaks  Primitive  Area 

5.  Hyalite-Porcupine-Buffalo  Horn 

6.  North  Absaroka  Wilderness 
additions 

Anaconda-Pintler  Complex 

7.  Anaconda-Pintler  Wilderness  & 
additions 

8.  Welcome  Creek  Wilderness 

9.  Slide  Rock  Proposed  Wilderness 

10.  Sapphire  Wilderness  Study  Area 

11.  Big  Hole  Proposed  Wilderness 

12.  Torrey  Peak  Proposed  Wilderness 

Gates  of  the  Mountains  Wilderness 

13.  Gates  of  the  Mountains 
Wilderness  and  proposed  addition 

Environmental  Impact  Statement  II 

Draft— February  1983 
Final— July  1983 

Bob  Marshall  Complex 

1.  Bob  Marshall  Wilderness 

2.  Great  Bear  Wilderness 

3.  Scapegoat  Wilderness 

4.  Ten  Lakes  Wilderness  Study  Area 

5.  Mission  Mountains  Wilderness 

6.  Rattlesnake  Wilderness  and  NRA 

7.  Bob  Marshall  Wilderness  addition 
(Grizzly  Basin) 

8.  Bob  Marshall  Wilderness  addition 
(Clearwater-Monture) 

9.  Bob  Marshall  Wilderness  addition 
(Renshaw-Packbridge-Leavitt) 

10.  Scapegoat  Wilderness  addition 
(Silver  King-Falls  Creek) 

Area  priority  for  study  was  based  on 
the  following  criteria: 
— Intensity  of  interest  in  oil  and  gas 

leasing 
— Amount  of  analysis  work  abeady 

completed 
-^Urgency  of  decision  (e.g.,  statutory 

withdrawal  from  mineral  leasing 


'Portion  recommended  for  nonwUdemess  not 
included. 


December  31, 1983,  provided  in 

Wilderness  Act). 

Other  previously  included  areas  %vill 
be  covered  in  respective  Forest  Plans  or 
future  environmental  analyses  as 
required. 

Appropriate  agencies  and  others  with 
jurisdiction  or  expertise  will  be 
consulted  by  the  study  team  during  the 
analysis  to  obtain  information  as 
needed  and  to  invite  their  participation 
in  the  study  process. 

Due  to  the  overlapping  jurisdictions 
and  keen  interest  in  the  decisions 
reached  by  these  analyses,  the  Bureau 
of  Land  Management  and  the  State  of 
Montana  have  been  invited  to 
participate  as  cooperating  agencies  in 
these  efiviromental  analyses. 

The  scoping  process  of  these 
Environmental  Impact  Statements  have 
taken  into  consideration  the  recent 
public  response  already  on  record  for 
similiar  proposals.  This  includes  the 
recent  seismic  applications  for  the  Bob 
Marshall,  Great  Bear  and  Scapegoat 
Wildernesses. 

A  mailing  hst  was  prepared  by  the 
study  team.  The  Ust  included  interested 
and  affected  groups/individuals  and 
agencies  identified  by  the  involved 
Forests  and  Staff  Units.  Conunents  were 
requested  from  the  public  during 
January  1982.  The  scoping  process  has 
also  included  contacts  by  the  study 
team  with  groups  and  agencies 
interested  and/or  affected  by  the 
recommendations.  A  newsletter 
summarizing  the  results  of  the  scoping 
process  and  a  map  of  the  study  areas  is 
available  upon  request.  The  time  and 
location  of  future  public  meetings  will 
be  axmounced  through  the  local  news 
media  later  this  year. 

The  responsible  official  is  Tom 
Coston,  Regional  Forester  of  the  Forest 
Service  Northern  Region. 

Requests  for  a  copy  of  the  newsletter 
or  questions  about  the  proposed  action 
and  environmental  impact  statement 
should  be  directed  to  E.  Bruce  Pewitt, 
Minerals  Impact  Evaluation  Group 
Leader,  Minerals  and  Geology,  P.O.  Box 
7669,  Missoula,  MT  59807.  phone:  406- 
329-3516. 

Dated:  May  6. 1982. 
Tom  Coston, 

Regional  Forester. 

|FR  Doc.  82-13147  Filed  S-13-82;  MS  am| 
BILUNQ  CODE  341»-11-M 
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Decision  and  Finding  of  No  Significant 
Impact,  Comprehensive  Management 
Plan  for  the  Pacific  Crest  National 
Scenic  Trail 

An  environmental  assessment  of  the 
proposed  Comprehensive  Management 
Plan  for  the  Pacific  Crest  National 
Scenic  Trail  (PCNST).  as  required  by 
Pub.  L  96-625,  has  been  completed. 

Based  on  the  analysis  and  evaluation 
described  in  the  environmental 
assessment,  it  is  my  decision  to  adopt  a 
modified  Alternative  C  as  the  plan  for 
management  of  the  PCNST.  Alternative 
C  retains  primitive  recreation 
opportunities  in  National  Parks  and 
wilderness.  On  other  Federal  lands  it 
emphasizes  recreation  opportunities 
consistent  with  semi-primitive  and  rural 
settings  and  opportunities  to  view 
resource  management.  On  private  land 
recreation  opportunities  are  confined  to 
use  of  the  trail  and  viewing  management 
or  cultural  activities.  Alternative  C  has 
been  modified  with  respect  to 
acquisition  of  rights-of-way  across 
private  lands.  Here,  rights-of-way  will 
be  limited  to  the  width  necessary  to 
construct  and  maintain  a  pathway, 
including  space  for  campsites  and 
access  to  water.  This  alternative  best 
integrates  the  recreation  objectives  for 
the  trail  with  the  objectives  for 
management  of  adjacent  lands. 
Recreation  opportunities  range  from 
those  associated  with  a  primitive 
environment  to  those  associated  with 
rural  and  urban  environments. 
Consideration  is  given  to  minimizing 
adverse  impacts  on  adjacent  lands. 

Three  additional  alternatives 
considered  were:  (A)  Continue  present 
management  vri\b  no  change;  [B) 
emphasize  primitive  recreation 
opportunities  and  retention  of  the  scenic 
and  natural  environments  on  all 
adjacent  public  and  private  lands;  and 
(D)  emphasize  rural  and  urban 
recreation  opportunities  and  commodity 
outputs  from  adjacent  lands  other  than 
wilderness  and  national  parks. 

Public  involvement  centered  on  issues 
which  were  initially  determined  through 
a  sopping  process  involving  the  PCNST 
Advisory  Council.  State.  Governments. 
Heritage  Conservation  and  Recreation 
Service  and  managing  agencies.  After 
review  by  the  public,  these  issues  were 
used  along  with  the  basic  requirements 
of  the  National  Trails  System  Act  and 
management  concerns  of  various 
agencies  to  develop  the  following 
criteria  for  evaluating  the  plan 
alternatives: 

1.  Trail  Character 

2.  Impacts  of  management  on  adjacent 
public  lands 

3.  Cost 


k    . 


4.  Impact  on  private  land 

5.  Levels  and  Type  of  use 

6.  Long  term  visual  quality 

7.  Physical/biological 

8.  Socio-economic 

With  regard  to  trail  character. 
Alternative  B  has  the  highest  proportion 
of  trail  in  the  primitive  recreation 
opportimity  class,  while  Alternative  D 
has  the  highest  proportion  of  trail  in 
roaded  natural  and  urban  classes. 
Alternatives  A  and  C  are  in  the  middle 
of  the  spectnmi  with  Alternative  C 
having  a  more  balanced  proportion  of 
the  trail  in  all  recreation  opportunity 
classes. 

Alternative  B  has  the  highest  impact 
on  commodity  outputs  and  other 
activities  and  uses  of  public  lands. 
Alternatives  A.  C  &  D  follow  in 
descending  order  with  regard  to  their 
impacts  on  public  lands. 

Cost  of  right-of-way  acquisition  is 
highest  for  Alternative  B.  lower  for 
Alternative  C  and  lowest  for 
Alternatives  A  and  D.  Cost  of 
construction  and  maintenance  is  high  for 
Alternative  D,  average  for  Alternatives 
A  and  C  and  lower  for  Alternative  B. 

Impact  on  private  lands  is  highest  for 
Alternative  B.  low  for  Alternatives  A 
and  C  and  lowest  for  Alternative  D. 

Highest  total  use  is  anticipated  in 
Alternative  D  with  Alternatives  C.  A 
and  B  having  progressively  lower  use 
levels.  Alternatives  C  and  A  would 
encourage  a  mix  of  user  types. 
Alternative  D  would  favor  day  use  and 
short  trips,  while  Alternative  B  would 
favor  a  higher  level  of  long  distance  use. 

Long  term  visual  quality  would  be 
highest  in  Alternative  B.  high  in 
Alternative  A  and  lowest  in  Alternative 
D.  Visual  quality  would  vary  in 
Alternative  C  where  it  would  remain 
high  in  areas  of  outstanding  scenic 
quality  and  moderate  to  low  in  areas  of 
lesser  scenic  quality. 

Effects  on  the  physical/biological 
elements  of  the  environment  are 
generally  minimal  for  all  alternatives. 
There  may  be  local  adverse  effects  from 
use  which  can  be  mitigated  by 
management. 

Alternative  D  would  have  the  least 
adverse  impact  on  local  economics. 
Alternative  A  would  have  moderate 
impacts  and  C  moderate  impacts  in 
some  areas.  Alternative  D  would  least 
impact  local  economics. 

Considering  all  criteria.  Alternative  C. 
as  modified,  minimizes  adverse  effects. 
Where  adverse  effects  carmot  be 
avoided  mitigation  measures  are 
provided  as  a  part  of  the  selected 
alternative. 

I  have  determined,  based  on  the 
environmental  analysis,  that  this  is  not  a 
major  Federal  action  that  would 


significantly  affect  the  quality  of  the 
human  environment;  therefore,  an 
environmental  impact  statement  is  not 
needed.  This  determination  was  based 
on  the  following  factors:  (a)  Individual 
agencies  wrill  go  through  the 
environmental  analysis  process  when 
constructing  trail  related  facilities,  new 
trial  and  relocated  trail  segments;  (b) 
trial  use  levels  and  resultant  impacts  on 
the  physical,  biological,  social  and 
economic  environments  will  be 
determined  through  the  environmental 
analysis  process  during  the  development 
of  local  land  and  resource  management 
plans;  (c)  implementaton  of  the  Plan  wiO 
result  in  no  irreversible  resource 
commitment  or  irretrievable  loss  of 
timber  or  other  resources  on  lands 
adjacent  to  the  trail;  (d)  the  Plan  meets 
the  requirements  of  Pub.  L  95-625  and 
other  relevant  legislation;  (e)  there  are 
no  apparent  adverse  or  cumulative 
secondary  effects;  and  (f) 
implementation  of  the  Plan  will  have  no 
effects  on  wetlands  or  flood  plains. 
The  en\'ironmental  assessment  is 
available  for  review  during  regular 
working  hours  in  the  following  Forest 
Service  OfHces: 

USD  A.  Forest  Service.  Recreation 

Management.  Rm  620,  319  SW  Pine 

St.,  Portland,  OR  97208 
USDA.  Forest  Service,  Recreation 

Management  Rm  529,  630  Sansome 

St.,  San  Francisco.  CA  94111 
USDA.  Forest  Service,  Recreation 

Management,  Rm  4240, 12th  and 

Independence  Ave.,  SW,  P.O.  Box 

2417,  Washington,  DC  20013 

Implementation  of  this  decision  may 
take  place  immediately. 

This  decision  is  subject  to 
administrative  review  pursuant  to  36 
CFR  211.19. 

Dated:  April  15, 1982. 
Douglas  R.  Leisz, 

Associate  Chief. 

[FR  Doc.  82-13205  Piled  S-13-82:  MS  am) 
BILUNG  CODE  S410-11-M 


Soil  Conservation  Service 

Alburg  School  Land  Drainage  RC&D 
Measure,  Vermont;  Rnding  of  No 
Significant  Impact 

agency:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Pert  1500J:  and  the  Soil 
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Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agricultiire,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Alburg  School  Land  Drainage  RC&D 
Measure,  Grand  Isle  County,  Vermont. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  Titchner.  State  Conservationist, 
Soil  Conservation  Service,  One 
Burlington  Square,  Suite  205,  Burlington, 
Vermont  05401,  telephone  802-951-6795. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  John  Titchner.  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for  the 
drainage  of  a  recreation  field  adjacent  to 
the  Alburg  School.  The  plaimed  works 
of  improvement  include  the  installation 
of  a  system  of  underground  drains  in 
conjunction  with  a  system  of  surface 
drains. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  ^bove 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
John  Titchner,  State  Conservationist. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  June  14, 1982. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable] 

Dated:  May  4, 1962. 
John  Titchner, 
State  Conservationist. 

[FR  Doc.  82-12964  FHed  5-13-82;  8:45  im) 
BILUNO  CODE  341(>-1«-M 


Grand  Isle  Elementary  School  Land 
Drainage  RC&D  Measure,  Vermont; 
Finding  of  No  Significant  Impact 

AOCNCV:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact 


summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  PoHcy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Grand  Isle  Elementary  School  Land 
Drainage  RC&D  Measure,  Grand  Isle 
County,  Vermont 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Titchner,  State  Conservationist, 
Soil  Conservation  Service,  One 
Burlington  Square,  Suite  205,  Burlington, 
Vermont  05401,  telephone  802-951-6795. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings,  John  Titchner,  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project 

The  measure  concerns  a  plan  for  the 
drainage  of  a  recreation  field  adjacent  to 
the  Grand  Isle  Elementary  School  The 
planned  works  of  improvement  include 
the  installation  of  a  system  of 
underground  drains  in  conjunction  with 
a  system  of  surface  drains. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  Ae  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
John  Titchner,  State  Conservationist 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  June  14. 1982. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901.  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-85 
regardlng^tate  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable] 
John  Titchner, 
State  Conservationist, 

|FR  Doc.  Sa-ttSeS  FiM  S-IS-SZ:  8:45  mi] 
•ILUNO  CODE  341»-M-H 


Haskell  County  Critical  Area  Treatment 
Na  1,  Oklahoma;  Finding  of  no 
Significant  Impact 

AGENCY:  Soil  Conservation  Service, ' 
USDA. 

action:  Notice  of  Finding  of  No 
Significant  Impact 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roland  R.  Willis,  State 
Conservationist  A^cultural  Center 
Building,  Stillwater,  Oklahoma  74074, 
telephone  number  (405)  624-4360. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Guidelines  (40  CFR  Part 
1500);  and  the  Soil  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Haskell  County 
Critical  Area  Treatment  No.  1  RC&D 
project  Haskell  County. 

The  environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  action  will  not  cause  significant 
impacts  to  the  human  environment.  As  a 
result  of  these  findings,  Mr.  Roland  R. 
Willis,  State  Conservatioidst,  has 
determined  that  the  preparation  and 
review  of  an  environmental  impact 
statement  is  not  needed  for  this  action. 

The  project  objectives  are  to  install 
structural,  mechanical  and  vegetative 
measures  to  control  serious  roadside 
erosion. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  Basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Roland  R. 
Willis.  The  FONSI  has  been  sent  to 
various  Federal,  State,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  above  address. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  June  14, 1982. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10-901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  No.  A-95 
regarding  State  and  Local  Clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  apphcable) 

Dated:  April  30. 1962. 
Billy  R.  Littlefield, 
Assistant  State  Conservationist  (Programs). 

[FR  Doc.  82-13116  Filed  5-13-82;  8:45  un| 
BUXINQ  CODE  3410-1S-M 
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Mudiine  Road  Crttical  Area  Treatment, 
Oklahoma;  Finding  of  No  Significant 
Impact 

agency:  Soil  Conaervation  Service, 

USDA. 

ACTION:  Notice  of  a  Finding  of  No 

Significant  Impact. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roland  R.  Willis,  State 
Conservationist,  Agricultural  Center 
Building,  Stillwater,  Oklahoma  74074, 
telephone  number  (405)  624-4360. 
summary:  Pursuant  to  section  102(2](C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmeatal  Guidelines  (40  CFR  Part 
1500):  and  the  Soil  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Mudiine  Road 
Critical  Area  Treatment  RC&D  project. 
McCurtain  County,  Oklahoma. 

The  environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  action  will  not  cause  significant 
impacts  to  the  human  environment.  As  a 
result  of  these  findings,  Mr.  Roland  R. 
Willis,  State  Conservationist,  has 
determined  that  the  preparation  and 
review  of  an  environmental  impact 
statement  is  not  needed  for  this  action. 

The  project  objectives  are  to  reduce 
erosion,  stablizing  rights-of-way, 
reducing  sediment  inflow  to  streams  and 
improving  the  appearance  of  the  county 
read  rights-of-way. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  Basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Roland  R. 
Willis.  The  FONSI  has  been  sent  to 
various  Federal,  State,  and  local 
agencies  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
Ht  the  above  address. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  June  14, 1982. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10-901,  Resource  Conservation 
dnd  Development  Program.  Office  of 
Management  and  Budget  Circular  No.  A-95 
regarding  State  and  Local  Clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

Dated:  April  27, 1982. 
Billy  R.  UtUefield, 
Assistant  State  Conservationist  (Programs). 

|FR  Ooc.  U-imS  nicd  S-13-e:  *4S  ub| 
BaiMQ  COM  M10>1*-M 


Ontonagon  Township  Parti  RCAO 
Measure,  iWichigan 

AGENCY:  Soil  Conservation  Service, 

USDA. 

action:  Notice  of  finding  of  no 

significant  impact. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Homer  R.  Hilner,  State 
Conservationist,  Soil  Conservation 
Service,  1405  South  Harrison  Road,  East 
Lansing,  Michigan  48823,  telephone  517- 
337-6702. 

NOTICE:  Pursuant  to  Section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969;  the  Council  on  Environmental 
Quality  Guidehnes,  (40  CFR  Part  1500); 
and  the  Soil  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Soil 
Conservation  Service,  U.S.  Department 
of  Agriculture,  given  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Ontonagon 
Township  Parte  RC&D  Measure, 
Ontonagon  County,  Michigan. 

The  environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Mr.  Homer  R.  Hilner,  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

This  measure  concerns  a  plan  for  the 
installation  of  measures  for  critical  area 
treatment  and  public  water-based 
recreation.  Critical  area  treatment 
measures  will  include:  land  shaping, 
adding  and  spreading  topsoil.  planting 
beachgrass,  fertilizing,  seeding, 
mulching  and  installing  vehicle  barriers. 
Recreation  facihties  and  measures 
include:  hiking  and  nature  trails,  two 
parking  lots,  playground,  picmc  area, 
restrooms,  sanitary  disposal  station  and 
vegetative  cover  re-establishment.  Total 
construction  cost  is  estimated  to  be 
$268,600;  $135,750  RC&D  funds  and 
$132,850  local  funds. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Homer  R. 
Hilner.  The  FONSI  has  been  sent  to 
various  federal,  state,  and  local  agencies 
and  interested  parties.  A  limited  number 
of  copies  of  the  FONSI  eu«  available  to 
fill  single  copy  requests  at  the  above 
address. 

Implementation  of  the  proposal  will 
not  be  initiated  until  June  14, 1982. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Watershed  Protection 


and  Flood  Prevention  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  state  and  local  clearinghouse 
review  of  federal  and  federally  assisted 
programs  and  projects  is  applicable) 

Dated:  April  28. 1982. 
Homer  R.  Hihiar, 
State  Conservationist. 

|FR  Doc  82-13046  Piled  S-lV-82:  8:45  am| 
B4UJMG  CODE  3410-1C-M 


Devil's  Baclcbone  RCAO  Measure, 
Grand  Tower,  Illinois 

AGENCY:  Soil  Conservation  Service, 
USDA. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1960;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650):  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Devil's  Backbone  RC&D  Measure.  Grand 
Tower,  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT 

John  J.  Eckes,  State  Conservationist,  Soil 

Conservation  Service,  301  North 
Randolph,  Champaign.  lUinois,  01820. 
telephone  217-398-5287. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings,  John  ].  Eckes,  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  measure. 

The  measure  concerns  a  plan  for 
water-based  recreation  facilities.  The 
planned  works  of  improvement  include 
facilities  for  camping,  picnicking,  and 
nature  walks. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
John  J.  Eckes. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
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taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  appUcable) 
lohn ).  Eckes, 
State  Conservationist. 
May  5, 1982. 

[PR  Doc  SZ-13133  PUod  S-13-82: 8:45  am] 
MLUNO  COOe  M1»-1«-ll 


Lake  McLeansboro,  Heard's  Pond 
RC&O  Measure,  McLeansboro,  Illinois 

agency:  Soil  Conservation  Service, 

USDA. 

action:  Notice  of  a  finding  of  no 

significant  impact. 

summary:  Pursuant  to  section  102(2](C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  [40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  {7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Lake  McLeansboro,  Heard's  Pond  RC&D 
Measure,  McLeansboro.  Illinois. 
FOR  RiRTHER  INFORMATION  CONTACT: 
John  ).  Eckes,  State  Conservationist,  Soil 
Conservation  Service.  301  North 
Randolph.  Champaign,  Illinois,  61820, 
telephone  217-398-5287. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  John  J.  Eckes,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  measue. 

The  measure  concerns  a  plan  for 
water-based  recreation  facilities.  The 
planned  works  of  improvement  include 
facilities  for  picnicking,  fishing,  and 
boating. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
John  J.  Eckes. 


No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable] 
John ).  Eckes, 
State  Conservationist 
May  5, 1982. 

[FR  Doc.  82-13154  Filed  5-13-82;  8:45  am] 
BILLING  COOe  3410-16-H 


Norton  Point  Critical  Area  Treatment 
RC&O  Measure  Plan,  Mass^  Finding  of 
No  Significant  Impact 

agency:  Soil  Conservation  Service. 

USDA. 

ACTION:  Notice  of  a  finding  of  no 

significant  impact. 

summary:  Pursuant  to  Section  102(2](C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  and  the  Soil  Conservation 
Service.  U.S.  Department  of  Agricidture. 
gives  notice  that  an  environmental 
impact  statement  is  not  being  prepared 
for  the  Norton  Point  Critical  Area 
Treatment  RC&D  Measure  Plan.  Dukes 
County  Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sherman  L  Lewis.  State 
Conservationist,  Soil  Conservation 
Service.  451  West  Street  Amherst. 
Massachusetts  01002,  telephone  413- 
256-0441. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Sherman  L.  Lewis,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for 
erosion  control  of  the  dunes  of  Norton     ' 
Point  and  reduction  of  sedimentation  of 
Katama  Bay.  The  planned  works  of 
improvement  include  sand  fencing, 
planting  of  beach  grass  and  shrubs,  and 
control  of  pedestrian  and  vehicular 
traffic  in  the  project  area. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  An  environmental 


assessment  has  been  prepared  and  sent 
to  various  Federal,  State,  and  local 
agencies  and  interested  parties.  Basic 
data  developed  during  the 
environmental  assessment  are  on  file 
and  may  be  reviewed  by  contacting 
Sherman  L.  Lewis.  A  limited  number  of 
copies  of  the  envirorunental  assessment 
are  available  to  fill  single  copy  requests 
at  the  above  address. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  June  14, 1982. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable) 

Dated:  April  3a  1982. 
Sherman  L  Lewis, 
State  Conservationist 

(FK  Doc.  82-13214  Filed  5-13-82: 8:45  wn] 
BILUNC  COOe  S4tO-1«-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Articles 

The  following  are  notices  of  the 
receipt  of  applications  for  duty-free 
entry  of  scientific  articles  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L  89-651; 
80  Stat.  897).  Interested  persons  may 
present  their  views  with  respect  to  the 
question  of  whether  an  instrument  or 
apparatus  of  equivalent  scientific  value 
for  the  purposes  for  which  the  article  is 
intended  to  be  used  is  being 
manufactured  in  the  United  States.  Such 
comments  must  be  filed  in  triplicate 
with  the  Director,  Statutory  Import 
Programs  Staff,  U.S.  Department  of 
Commerce,  Washington.  D.C.  20230,  by 
June  3, 1982. 

Regulations  (15  CFR  301.9)  issued 
under  the  cited  Act  prescribe  the 
requirements  for  comments. 

A  copy  of  each  application  is  on  file, 
and  may  be  examined  between  8:30 
A.M.  and  5:00  P.M.,  Monday  through 
Friday,  in  Room  2097  of  the  Department 
of  Commerce  Building,  14th  and 
Constitution  Avenue.  NW..  Washington. 
D.C.  20230. 

Docket  No.  82-00095.  Applicant: 
University  of  Cahfomia,  San  Francisco, 
3rd  and  Parnassus,  San  Francisco,  CA 
94143.  Article:  PMV  Cryo-Microtome, 
Type  160.  Manufacturer  LKB  Produkter 
AB,  Sweden.  Intended  use  of  article:  The 
article  is  intended  to  be  used  to  cut 
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sections  of  brain,  lung,  and  bone  from 
frozen  tissues  of  man  and  animals 
(sheep,  rodents).  The  sections 
subsequently  will  be  processed  and 
reacted  with  a  radioactive  probe  that 
binds  specifically  to  a  virus  e.g.,  measles 
virus.  Experiments  will  be  conducted  to 
determine  in  the  most  sensitive  way 
possible  whether  viruses  from  childhood 
infections  persist  in  tissues,  and  if  so 
whether  they  might  bear  some 
relationship  to  diseases  like  multiple 
sclerosis.  Application  received  by 
Commissioner  of  Customs:  March  9. 
1982. 

Docket  No.  82-00140.  Applicant:  The 
Regents  of  the  University  of  California, 
Material  Management  Department, 
Riverside,  California  92521.  Article:  High 
Throughput  "Jet"  Spore  Sampler. 
Manufacturer  Burkard  Manufacturing 
Co.  Ltd.,  United  Kingdom.  Intended  use 
of  article:  The  article  is  intended  to  be 
used  to  efficiently  sample  populations  of 
spores  of  Penicillium  digitatum  and 
Penicillium  italicum  in  citrus  groves  and 
in  fruit  packinghouses.  In  order  to 
determine  the  level  of  fungicide 
resistance  ki  the  population,  spores  will 
be  collected  from  a  known  volume  of  air 
and  then  sub-samples  of  the  collected 
spores  will  be  plated  into  (1)  a  culture 
mediimi  that  is  selective  for  these 
species  of  Penicillium  and  (2)  the  same 
culture  medium  amended  with  the 
fungicide  of  interest  The  objective  of 
these  investigations  is  to  be  determine 
the  percentage  of  fungicide  resistant 
spores  in  the  population.  Application 
received  by  Commissioner  of  Customs: 
March  23, 1982. 

Docket  No.  82-00146.  Applicant: 
Temple  University,  School  of  Dentistry, 
3223  N.  Broad  Street,  Philadelphia,  PA 
19140.  Article:  Electron  Microscope, 
Model  EM  109  and  Accessories. 
Manufacturer:  Carl  Zeiss,  West 
Germany.  Intended  use  of  article:  The 
article  is  intended  to  be  used  for  an 
investigation  on  the  formation  of 
enamel.  The  specific  material  to  be 
examined  consists  of  incisor  teeth  of 
rats,  more  specifically,  the  cells  on  the 
surface  of  the  developing  enamel. 
Experiments  will  be  conducted  to 
establish  the  characteristics  of  cells 
engaged  in  entry  of  calcium  into  the 
enamel  and  characteristics  of  cells 
which  restrict  the  entry  of  calcium. 
Application  received  by  Commissioner 
of  Customs:  March  26, 1982. 

Docket  No.  82-00147.  Applicant: 
Children's  Hospital  of  Los  Angeles,  4650 
Sunset  Boulevard.  Los  Angeles,  CA 
90054.  Article:  6  MeV  Linear 
Accelerator.  G280F  and  Accessories. 
Manufactufen  Atomic  Energy  of 
Canada.  Canada.  Intended  use  of  article: 


The  article  is  intended  to  be  used  to 
study  the  treatment  of  cancer  in  the 
pediatric  age  group.  Various  randomized 
and  non-randomized  clinical  trials  will 
be  conducted  utilizing  the  article  for 
evaluating  the  efficacy  of  various 
radiation  therapy  dose  schemes  in 
research  programs  both  intramurally 
and  under  the  auspices  of  the  multi- 
institutional  Children's  Cancer  Study 
Group.  The  article  will  also  be  used  for 
the  training  of  students  of  radiation 
therapy  technology.  Application 
received  by  Commissioner  of  Customs: 
March  26, 1982. 

Docket  No.  82-0014&  Applicant:  U.S. 
Army  Natick  Res.  &  Dev.  Labs., 
Directorate  for  Procurement,  Attn: 
DRNA-PB.  Kansas  St.  Natick.  MA 
01760.  Article:  Analytical  Electron 
Microscope,  Model  H-600-1  and 
Accessories.  Manufacturer  Hitachi 
Scientific  Instruments,  Japan.  Intended 
use  of  article:  The  article  is  intended  to 
be  used  for  studies  of  (a)  ultrastructure 
of  meat — effects  of  aging;  storage  and 
tenderization  of  rayofibriilar  and 
connective  tissue  components;  (b) 
ultrastructiu'e  of  cytoprotection  in 
plants;  (c)  diffraction  of  crystals  or 
particles;  (d)  extension  of  shelf  life  or 
development  of  methods  of  preserving 
fresh  vegetables  for  salads:  and  (e) 
changes  in  food  due  to  microbiological 
effects.  Application  received  by 
Commissioner  of  Customs:  March  26. 
1982. 

Docket  No.  82-00149.  Applicant: 
University  of  Colorado,  Joint  Institute  of 
Laboratory  Astrophysics,  Boulder, 
Colorado  80309.  Article:  Excimer  Laser, 
Model  EMG  101.  Manufacturer  Lambda 
Physik  GmbH,  West  Germany.  Intended 
use  of  article:  The  article  is  intended  to 
be  used  in  two  ways  to  study  the 
reaction  chemistry,  energy  transfer  and 
spectroscopy  of  gaseous  free  radicals. 
First  the  article  will  be  used  to 
photolyze  gases,  creating  large 
quantities  of  free  radkals  with  known 
energies.  Infrared  emission  from  these 
radicals  and  their  reaction  products  is 
analyzed  to  determine  the  desired 
properties.  In  other  experiments,  the 
article  will  be  used  to  pump  a  dye  laser. 
The  continuously  tunable  light  from  this 
dye  laser  will  be  used  to  induce 
flourescence  from  free  radicals  to 
interrogate  their  energies  and  state 
distributions.  One  postdoctoral  student 
and  one  graduate  student  will  use  the 
laser  on  a  daily  basis  for  their  research. 
They  will  leam  fundamental  techniques 
of  laser  applications  in  chemical  and 
physical  research  while  using  it 
Application  received  by  Commissioner 
of  Customs:  March  26. 1982. 


Docket  No.  82-00150.  Applicant: 
Michigan  Technologicai  University. 
Business  Office.  Houghton.  MI  49831. 
Article:  Magnetotelluric  Exploration 
System  (Geophysical  Apparatus). 
Manufacturer  Phoenix  Geophysics, 
Canada.  Intended  use  of  article:  The 
article  is  intended  to  be  used  for  studies 
of  geologic  structures  to  determine  earth 
electrical  stiuctiu%  to  depths  of  20  miles 
or  more.  Application  received  by 
Commissioner  of  Customs:  March  28. 
1982. 

Docket  No.  82-00151.  Applicant  Duke 
University  Medical  Center,  Department 
of  Physiology,  Box  3709.  Durham,  NC 
27710.  Article:  Multichannel  CytcKnic 
Analyzer.  Manufacturer.  Max-Manck- 
Institute  for  Biocbemie.  West  Germany. 
Intraided  use  of  article:  The  article  is 
intended  to  be  used  for  studies  of 
biological  (mammalian]  cells  to 
determine  factors  of  cellular  steady 
state  control.  Application  received  by 
Commissioner  of  Customs:  Mardi  20, 
1982. 

(Catalog  of  Federal  Domestic  Assistance 

Program  No.  11.105.  Importation  of  Duty-Free 

Educational  and  Scientific  Materials) 

Frank  W.  Creel. 

Acting  Director,  Statutory  Import  Programs 

Staff. 

IFK  Doc.  82-13227  Filed  S-13-tZ; »«  am] 
BIUJN6  OOOC  38W-3S-M 


University  of  Florida;  Decision  on 
Application  for  Duty-Free  Entry  of 
Sciientific  Article 

The  following  is  a  decision  on  an 
application  for  duty-free  entry  of  a 
scientific  article  pursuant  to  Section  6(c) 
of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L  89-651,  80  Stat.  897)  and  the 
regulations  issued  thereunder  as 
amended  (15  CFR  Part  301). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
between  8:30  A.M.  and  5<X)  P.M.  in 
Room  2097  of  the  Department  of 
Commerce  Building,  14th  and 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20230. 

Docket  No.  80-00407.  Applicant 
University  of  Florida.  Soil  Science 
Department  106  Newall  HalL 
Gainesville,  FL  32611.  Article:  Isotope 
Ratio  Mass  Spectrometer.  Model  002E. 
Manufacturer  VG  Micromass,  United 
Kingdom.  Intended  use  of  article:  See 
Notice  on  page  66830  in  the  Federal 
Register  of  October  8, 1980. 

Comments:  No  comments  have  been 
received  with  respect  to  this  application. 
Decision:  Application  denied.  Reasons: 
An  instrument  or  apparatus  of 
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equivalent  scientific  value  to  the  foreign 
article  for  such  purposes  as  this  article 
is  intended  to  be  used,  is  being 
manufactured  in  the  United  States. 
Discussion:  The  National  Bureau  of 
Standards  (NBS)  advises,  in  its 
memorandum  dated  February  20, 1981. 
that  available  Nuclide  instruments  are 
scientifically  equivalent  to  the  foreign 
article  for  the  applicant's  intended 
purposes.  We  concur  with  this  fmding. 
The  applicant  does  not  contend  that  the 
domestic  manufacturer  (Nuclide]  did  not 
bid  an  instrument  of  equivalent 
scientific  value  to  the  foreign  article  for 
its  intended  use,  but  questions  the 
delivery  and  performance  quoted  by 
that  firm  on  the  basis  of  a  self- 
conducted  mass  spectrometer  (MS) 
users  survey.  An  applicant's  view  of  an 
instnmient  manufacturer's  past 
performance,  while  it  may  legitimately 
influence  an  institution's  purchasing 
decisions,  is  generally  an  untenable 
basis  for  duty-free  entry.  Even  an 
authenticated  history  of  poor 
performance  (which  we  are  not 
persuaded  is  true  in  this  case)  is  not 
necessarily  indicative  of  current 
capability.  Further,  risk  of  purchase 
(including  any  maintenance  problems)  is 
a  matter  of  cost  or  convenience  which 
under  Subsection  301.2(n)  of  the 
regulations  may  not  be  considered  in 
making  duty-free  entry  decisions  under 
Pub.  L  89-651.  Buyers  routinely  employ 
contractual  or  other  legal  means  of 
protection  from  inflated  claims.  We  note 
the  following  facts: 

1.  Nuclide  bid  many  capabilities 
exceeding  basic  RMS  requirements  in 
response  to  the  applicant's  RFQ.  The 
applicant  did  not  buy  these  extra 
capabilities  with  the  foreign  article. 

2.  The  applicant  refers  to  the  Nuclide 
"6-60."  This  term  does  not  describe  a 
complete  mass  spectrometer  but  merely 
relates  to  the  dimensions  of  one 
component,  the  analyzer.  A  6-60 
analyzer  has  a  six  inch  radius  and  a  60° 
sector  angle.  Nuclide  offers  such 
analyzers  in  several  standard 
instruments.  For  example,  it  offers  the  6- 
60-G  for  general  analysis  and  the  6-60- 
SGA  for  analysis  of  small  quantities  of 
gases.  Its  6-60-RMS  (Ratio  Mass 
Spectrometer)  is  the  standard 
instrument  comparable  to  the  foreign 
article.  Nuclide  manufactured  its  first  6- 
60-RMS  in  1956.  It  was  the  first 
commercial  instrument  for  measuring 
differences  in  isotope  ratios  of  gaseous 
samples.  Its  foreign  counterpart  was 
developed  much  later.  Like  the 
manufacturer  of  the  foreign  article. 
Nuclide  continuously  improves  its  RMS 
instrument  and  provides  standard 


accessories  or  options  to  meet  the 
particular  needs  of  an  investigator. 

3.  In  response  to  the  RFQ,  Nuclide 
also  offered  a  12-90  analyzer  which  has 
greater  capability  than  a  6-60  analyzer 
and  is  available  in  a  standard  RMS 
configuration. 

4.  To  illustrate  techniques  and 
procedures  to  be  used  in  its  research, 
the  applicant  attached  a  1976  study 
entitled,  "Use  of  Tracers  for  Soil  and 
Fertilizer  Nitrogen  Research."  Among 
other  things,  the  study  concluded  that 
the  Nuclide  3-60-RMS  permits 
"remarkably  accurate  and  precise 
determination  of  15n,"  (p.  232)  and  that 
advances  in  instrumentation  "leave  little 
doubt  that  manufacturers  of  mass 
spectrometers  could  design  relatively 
low-cost,  easy  to  maintain  instruments 
suitable  for  routine  nitrogen  isotope- 
ratio  anlysis"  (p.  261). 

In  view  of  the  foregoing,  the 
Department  finds  that  Nuclide  was 
capable  of  providing  a  standard 
instrument  meeting  the  applicant's 
needs. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  11.105,  Importation  of  Duty- 
Free  Educational  and  Scientific  Materials) 
Frank  W.  CraeL 

Acting  Director,  Statutory  Import  Programs 
Staff. 

|FR  Doc.  »Z-U22B  Filed  S-13-S2:  S:45  am) 
BtUJNG  CODE  3S1»-2S-«I 


National  Bureau  of  Standards 

Proposed  Ctianges  Pertaining  to  the 
Interface  Standards  Exclusion  List 

In  a  notice  pubUshed  in  the  Federal 
Register  on  March  19, 1979  (44  FR 
16466],  the  National  Bureau  of  Standards 
(NBS)  announced  the  establishment  of 
exclusion  criteria  and  procedures  for 
developing  and  maintaining  an 
exclusion  list  pertaining  to  Federal 
Information  Processing  Standards 
Publication  60  (which  has  since  been 
redesignated  as  60-1],  Input/Output  (1/ 
O]  Channel  Interface:  Federal 
Information  Processing  Standards 
Publication  61,  Channel  Level  Power 
Control  Interface;  and  Federal 
Information  Processing  Standards 
Publication  62,  Operational 
Specifications  for  Magnetic  Tape 
Subsystems.  The  approval  of  the 
Secretary  of  Commerce  (Secretary)  of 
those  three  Federal  Information 
Processing  Standards  was  previously 
announced  in  the  Federal  Register  on 
February  16. 1979  (44  FR  10098-10101). 
The  exclusion  list  also  pertains  to 
Federal  Information  Processing 
Standards  Publication  63,  Operational 
Specifications  for  Rotating  Mass  Storage 


Subsystems,  approval  of  which  by  the 
Secretary  of  Commerce  was  announced 
in  the  Federal  Register  on  August  27, 
1979  (44  FR  50078). 

The  March  19, 1979,  notice  stated  that 
once  the  exclusion  list  was  established, 
interested  parties  could  obtain  a  copy  of 
that  list  and  would  be  invited  to  submit 
to  the  Director,  Institute  for  Computer 
Sciences  and  Technology  (ICST), 
comments  or  recommendations 
re'garding  additions  to  or  removals  fi-om 
that  list.  The  notice  also  advised  that 
information  regarding  any  proposed 
changes  in  the  exclusion  list  would  be 
published  in  the  Federal  Register. 

Announcement  of  the  establishment 
of  the  initial  exclusion  list  and  its 
availability  from  NBS  upon  request 
appeared  in  the  Federal  Register  on  June 
29, 1979  (44  FR  37968).  Numerous 
changes  to  that  exclusion  list  have  since 
been  made  and  announced  in  the 
Federal  Register. 

Comments  from  interested  parties 
specifically  identifying  candidate 
systems  which  should  be  added  to  or 
removed  from  the  exclusion  list  have 
been  and  continue  to  be  especially 
encouraged. 

As  a  result  of  a  review  and  analysis  of 
comments  and  recommendations 
received  recenUy,  NBS  is  proposing  the 
following  additions  to  the  exclusion  lisk 


Manutaclurar 


Bufrought 

WICATSytMnw.. 


B2910. 
System  110. 


Interested  parties  will  be  allowed 
tmtil  June  28, 1982  to  submit  written 
comments  regarding  the  proposed 
changes.  Such  written  comments  should 
be  submitted  to  the  Director,  ICST, 
Attention:  Interface  Standards 
Exclusion  List,  National  Bureau  of 
Standards,  Washington.  D.C.  20234. 
Following  review  of  comments  received 
in  response  to  this  notice,  NBS  will 
make  a  determination  on  the  proposed 
changes  and  will  announce  that 
determination  in  a  subsequent  notice 
published  in  the  Federal  Register.    . 

NBS  maintains  a  mailing  list  of 
vendors.  Federal  agencies,  and  other 
interested  parties  to  whom  copies  of  the 
current  exclusion  list  are  sent  on  a 
regular  basis.  Parties  on  the  mailing  list 
will  also  be  sent  copies  of  the  proposed 
changes  and  the  announcement  of  the 
determination  on  the  proposed  changes.. 
Those  who  wish  to  be  included  on  the 
mailing  list  should  send  a  written 
request  to  the  address  noted  above  for 
submission  of  comments  in  response  to 
this  notice. 
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The  exclusion  list  will  be  used  in 
conjunction  with  the  applicability 
provisions  of  the  Federal  I/O  channel 
level  interface  standards.  This  list  and 
the  exclusion  criteria  are  not  a  part  of 
the  standards  themselves,  but  are 
provided  for  in  the  standards. 

Dated:  May  11, 1982. 
Ernest  Anbler, 
Director. 

|FR  Doc  82-11121  Piled  S-13-82:  8:45  ain| 
BILLING  CODE  3S10-CN-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

American  Petrofina,  inc.;  Action  on 
Consent  Order 

AGENCY:  Economic  Regulatory 
Administration,  DOE. 
ACTION:  Adoption  of  proposed  consent 
order  as  final. 

SUMMARV:  The  Department  of  Energy 
(DOE)  hereby  gives  the  notice  required 
by  10  CFR  205.199J  that  it  has  adopted 
the  Consent  Order  with  American 
Petrofina,  Inc.  ("Fina"),  executed  on 
March  2, 1982  and  published  for 
comment  in  47  FR  9905  on  March  8, 1982 
as  a  final  order  of  DOE.  The  Consent 
Order  resolves  all  issues  of  compliance 
with  the  DOE  Petroleum  Price  and 
Allocation  Regulations  for  the  period 
January  1, 1973  through  January  27. 1981. 
To  remedy  any  violations  that  may  have 
occurred  during  the  period,  Fina  has 
agreed  to  make  payments  totalling 
$14,010,000  in  cash  remedies. 

As  required  by  the  regulation  cited 
above,  DOE  received  comments  on  the 
Consent  Order  for  a  period  of  not  less 
than  30  days  following  publication  of  the 
notice  cited  above.  Eleven  conunents 
were  received  by  April  7, 1982,  the 
thirtieth  day  following  publication  of  the 
notice  of  the  proposed  Consent  Order. 
An  additional  comment  was  received 
after  that  deadline.  DOE  has  considered 
all  comments,  including  that  which  was 
filed  late  and  determined  that  the 
Consent  Order  should  be  made  final 
without  modification.  The  Consent 
Order  became  effective  as  a  Final  Order 
of  the  DOE  on  May  6..1982.  upon  actual 
notice  to  Fina. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Wm.  Adams,  Deputy  Solicitor. 
Econotnic  Regulatory  Administration. 
Department  of  Energy,  1200 
Pennsylvania  Avenue  NW..  Room  3115. 
Washington.  D.C.  20461.  Phone:  (202) 
633-9165. 

Copies  of  the  Consent  Order  may  be 
received  free  of  charge  by  written 
request  to:  Fina  Consent  Order  Request. 


Office  of  Special  Counsel,  Department 
of  Energy,  Room  5109, 1200 
Pennsylvania  Avenue  NW..  Washington, 
DC.  20461. 

Copies  may  also  be  obtained  in 
person  at  the  same  address  or  at  the 
Freedom  of  Information  Reading  Room. 
Forrestal  Building,  1000  Independence 
Avenue,  S.W.,  Room  lE-190, 
Washington,  D.C. 

SUPPLEMENTARY  INFORMATION: 
The  Consent  Order 

On  March  8. 1982,  DOE  published 
notice  in  the  Federal  Register  at  page 
9905,  aimouncing  the  execution  of  a 
proposed  Consent  Order  between  Fina 
and  DOR  In  compliance  with  DOE 
Regulations,  that  Notice,  and  a  Press 
Release  issued  in  March  1982. 
summarized  the  Consent  Order  and  the 
facts  behind  it.  Tlie  Notice  and  Press 
Release  also  gave  instructions  for 
obtaining  copies  of  the  Consent  Order. 

The  proposed  Consent  Order  can  be 
summarized  as  follows: 

1.  The  Consent  Order  marks  the 
conclusion  of  the  Office  of  Special 
Counsel's  (OSC)  audit  of  Fina's 
compliance  with  the  Mandatory 
Petroleum  Price  and  Allocation 
Regulations,  including  the  Entitlements 
and  Mandatory  Oil  Import  Programs,  for 
the  period  January  1, 1973  through 
January  27, 1981  (the  audit  period).  The 
Consent  Order  resolves  all 
administrative  and  civil  issues  not 
previously  resolved  concerning  the 
allocation  and  sale  of  covered  petroleum 
products  during  the  audit  period. 

2.  Fina  is  to  make  available 
$14,000,000  to  virtually  all  of  its  motor 
gasoline  customers  (or  their  successors 
in  interest)  who  purchased  product  from 
Fina's  refining  and  marketing  subsidiary 
in  1974.  The  Federal  Register  Notice  of 
March  8. 1982  set  forth  the  procedures 
by  which  these  motor  gasoline 
purchasers  could  acquire  a  share  of  the 
$14,000,000.  Specifically,  the  Federal 
Register  Notice  of  March  8, 1982 
summarized  the  Consent  Order  which 
provided  that  qualifying  customers  who 
purchased  motor  gasoline  in  1974  and  in 
December  1981  would  be  offered  a  share 
of  the  $14,000,000,  as  would  1974 
purchasers  who  were  not  customers  of 
Fina  as  of  December  1981,  but  who  had 
complied  with  the  provisions  of  the 
Consent  Order  as  stated  in  the  Federal 
Renter  Notice.  The  Federal  Register 
Notice  of  March  8, 1982  required  these 
latter  customers  to  submit  a  Statement 
of  Intent  to  Participate  to  Fina  within  a 
thirty  (30)  day  period  after  publication 
of  the  Notice  in  order  to  become  eligible 
for  a  share.  TTiis  period  expired  on  April 
7. 1982.  All  share  payments  have  now 
been  approved  by  DOE. 


3.  Within  thirty  (30)  days  after  the 
effective  date  of  the  Consent  Order,  Fina 
shall  pay  ten  thousand  dollars  ($10,000) 
to  the  United  States  Treasury  as  a 
compromise  in  lieu  of  dvil  penalties,  in 
full  settlement  of  any  such  penalties  for 
which  Fina  may  be  or  may  have  been 
liable. 

4.  The  Consent  Order  also  provides 
details  concerning  the  conclusion  of  the 
audit  procedures  concerning 
enforcement  of  the  provisions  of  die 
Consent  Order.  These  matters  include 
Fina's  obligation  under  DOE 
recordkeeping  regulations  and  DOE'S 
obligation  to  maintain  the 
confidentiality  required  by  law  of 
proprietary  data  received  from  Fina.  The 
Consent  Order  also  provides  that  Fina 
has  waived  its  right  to  an  administrative 
or  judicial  appeal  of  the  Consent  Order. 
The  Consent  Order  does  not  constitute 
an  admission  by  Fina  nor  a  finding  by 
DOE  of  a  violation  of  any  federal 
petroleum  price  and  allocation  statutes 
or  regulations. 

Conunents  Received 

As  noted  above,  DOE  received 
nuunerous  comments  on  the  proposed 
Fina  Consent  Order.  Comments  were 
submitted  by  the  Sates  of  Vermont, 
Florida,  Oregon  and  Connecticut,  a 
consulting  group  assisting  unidentified 
potential  claimants,  two  law  firms 
representing  former  Fina  jobbers,  the 
National  Council  of  Farmer 
Cooperatives,  the  Transportation  Group, 
the  National  Consumer  Law  Center,  the 
Adantic  Richfield  Company  (ARCO) 
and  an  independent  jobber.  DOE  has 
considered  all  comments  and 
determined  that  the  Consent  Order 
should  be  made  final  without 
modification.  The  significant  points 
raised  by  the  comments  are  discussed 
below. 

The  States  of  Vermont  Oregon  and 
Connecticut,  along  with  the  National 
Consumer  Law  Center  (NCLC),  a  non- 
profit legal  organization  representing 
low-income  individuals,  all  favored  the 
implementation  of  an  alternative 
distribution  plan  similar  to  the  one  set 
forth  in  the  Chevron  Consent  Order,  46 
FR  52221,  October  26, 1981,  which,  in 
part,  provided  for  payments  to  the 
States  based  on  the  volume  of  products 
sales  by  Chevron  in  those  states. 

One  of  OSC's  primary  goals  in 
structuring  remedies  is  to  achieve  some 
form  of  restitution.  In  its  enforcement 
actions.  OSC  attempts  to  identify 
individual  purchasers  who  may  have 
been  overcharged,  and  to  implement 
restitutionary  remedies  directed  at  such 
purchasers.  In  this  case,  specific  motor 
gasoline  purchasers  who  may  have  been 
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overcharged  by  Fina  in  1974  have  been 
identified.  Therefore,  OSC  has 
coochided  that  the  most  appropriate 
remedy  is  to  distribute  shares  of  the 
$14,000,000  to  these  purchasers,  based 
upon  the  amount  of  motor  gasoline  they 
purchased  from  Fina  in  1974. 

Referencing  the  decision  of  the 
Temporary  Emergency  Court  of  Appeal 
in  Citronelle-Mobile  Gathering,  Inc.  v. 
Edwards.  669  F.  2d  717  {Temp.  Emer.  CL 
App.,  1982),  several  comments  oppose 
the  provision  of  the  Consent  Order 
which  provides  that  undistributed 
shares  from  the  claims  fund  be  placed  in 
the  United  States  Treasury. 

In  that  case,  the  court  found  that 
where  there  were  adjudicated 
overcharges  to  identifiable  purchasers, 
the  government  was  nnder  an  obligation 
to  provide  restitution  through  any 
monies  obtained  &om  the  enforcement 
action.  Although  the  case  did  not 
concern  a  Consent  Order  where  there  is 
no  such  adjudication  or  admission  of 
overcharge,  the  conmientors'  concern 
with  the  restitutionary  character  of  the 
settlement  is  an  area  of  legitimate 
inquiry.  In  this  case,  the  negotiated 
remedy  is  fully  consistent  with  the 
preferences  of  the  Citronelle  court 
which  favors  the  implementation  of 
remedies  designed  to  compensate 
identifiable  parties  directly  injured  to 
the  overcharges  disclose  in  the 
proceedings.  To  the  extent  that  monies 
remain  after  implementation  of  the 
remedy,  an  appropriate  disposition  fs 
the  United  States  Treasury. 

Comments  have  also  expressed 
concern  that  qualifying  purchasers  who 
are  resellers  may  have  passed  through 
these  alleged  overcharges  to  their 
customers,  thereby  recovering  their 
costs,  and  are  now  receiving  a  windfall 
through  the  remedy.  The  comments 
conclude  that  the  effect  of  the  remedy  is 
to  deny  restitution  to  the  actual 
overcharged  parties. 

A  review  of  available  market  data 
indicates  that  Fina  lootor  gasoline 
resetters  would  have  absorbed  any 
overcharges  that  may  have  occorred  in 
1974.  As  a  result  DOE  has  concluded 
that  refunds  to  Fina's  reseller  customers 
is  an  appropriate  remedy. 

One  Fhia  jobber  alleged  that  the 
settlement  entered  hito  with  Pbia  was 
inadequate.  The  Consent  Order  provides 
an  option  to  those  who  believe  they  may 
have  been  overcharged  to  settle  their 
claims  with  the  company.  Claimants 
who  do  not  believe  that  the  settlement 
offered  adequately  satisfies  their  claims 
need  not  accept  the  offer  and  are  free  to 
pursue  their  claims  in  a  private  action 
against  the  company. 

DOE  was  urged  in  another  comment 
to  extend  the  period  in  whidi 


purchasers  could  submit  Statements  to 
Participate  to  Fina.  DOE  believes  that 
the  existence  of  the  settlement  has  been 
adequately  publicized.  The  publication 
of  the  Notice  of  the  Proposed  Consent 
Order  in  the  Federal  Register  as  well  as 
the  subsequent  response  by  the  public  to 
the  Notice  indicates  widespread 
knowledge  of  the  settlement  In 
addition,  Fina's  independent  attempts  to 
notify  all  of  its  1974  jobbers  by  mailing 
copies  of  the  Federal  Register  Notice  to 
the  address  of  the  jobber  last  known  to 
Fina  provided  clear  and  sufficient 
notice. 

Another  comment  requested  that  the 
Consent  Order  be  modified  so  as  to  not 
require  jobbers  to  release  Fina  from 
section  210  allocation  claims  should 
they  choose  to  participate  in  the 
distribution  plan. 

The  Consent  Order  entered  into 
between  EKDE  and  Fina  resolves  all 
administrative  and  civil  issues  not 
previously  resolved  concerning  the 
allocation  and  sale  of  covered  petroleum 
products  during  the  audit  period.  DOE's 
extensive  audit  addressed  all  aspects  of 
Fina's  compliance  with  the  applicable 
regulations,  and  the  E>OE  believes  that 
the  remedies  set  forth  in  the  Consent 
Order  adequately  resolves  issues  of 
Fina's  compliance  with  the  allocation 
and  price  regulations.  Therefore,  the 
funds  generated  by  the  Consent  Order 
must  be  considered  in  settlement  of  all 
claims.  This  position  is  fully  consistent 
with  the  scope  of  the  Consent  Order. 
Moreover,  as  discussed  above. 
Claimants  may  reject  the  offer  contained 
in  the  Consent  Order  and  pursue  their 
own  private  right  of  action. 

In  additioa  the  comment  opposed  the 
release  of  Fina  from  recordkeeping 
requironents  under  paragraph  601  (A  the 
Consent  Order  asserting  that 
"(d)estructton  of  these  compHance 
records  will  be  detrimental  to  the  public 
interest  because  it  will  directly  frustrate 
the  dual  enforcement  mechanism 
intended  by  Congress  when  it 
authorized  private  causes  of  actions 
under  Section  210  of  the  Economic 
Stabilixation  Act"  In  paragraph  601, 
which  relieves  Fina  of  its  duty  to  comply 
with  recordkeeping  requirements  of  10 
CFR  210.92  for  the  period  covered  by  the 
Consent  Order,  OSC  has  exercised  the 
authority  conferred  by  10  CFR 
210L92(d)(2MB)  to  remove  a  requirement 
the  need  for  which  no  longer  exists. 
With  the  completion  of  OSC's  audit  and 
the  setdement  of  all  disputes  and  claims 
for  the  period  covered  by  the  Consent 
Order,  the  records  which  were 
maintained  by  the  company  to 
demonstrate  to  DC^  its  compliance  with 
the  pricing  sod  allocation  regulations  ^ 
are  no  longer  needed.  Moreover,  as  the 


court  in  U.S.  Oil  Company,  Inc.  v. 
Department  of  Energy.  510  F.  Supp.  910, 
(E.D.  Wise.  1961)  noted,  "[tjhe 
recordkeeping  provisions  established  by 
DOE  were  never  intended  to  assist 
private  litigants.  They  were  designed 
and  created  to  assist  the  DOE  in 
determining  whether  the  *  *  'major  oil 
refmers  and  producers  were  complying 
with  the  price  regulations." 

Finally,  a  number  of  comments 
supported  the  Consent  Order  in  vt^ole 
or  in  part. 

Having  considered  all  comments 
submitted  DOE  has  determined  that  the 
proposed  Consent  Order  with  Fina 
should  be  made  final  without 
modification.  This  was  accomplished  by 
providing  actual  notice  to  Fina  of  this 
decision  on  May  6, 1962. 

Issued  in  Washington,  D.C  May  6. 1982. 
Milton  C.  Loreiu, 
Special  Counsel. 

[FR  Doc  B2-13124  Filed  S-13-BZ:  8:45  am) 
BILUNO  CODE  64S0-01-II 


Office  of  Energy  Research 

Energy  Research  Advisory  Board; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770).  notice  is  hereby 
given  of  the  following  meeting: 

Name:  Energy  Research  Advisory  Board 

Date  and  time:  Thursday,  June  3, 1982 — QKX) 
am  to  5:00  pm:  Friday,  June  4. 1982—9:00 
am  to  5.-00  pm 

Place:  U.S.  Department  of  Energy,  Room  A- 
410,  Garmantown.  MD 

Contact:  Gloria  Decker,  Information 
Management  Systems  Branch,  U.& 
Department  of  Energy,  Foirestal  Building — 
Room  40-024, 1000  Independence  Avenue, 
SW.,  Washington,  DC  20685,  Telephone: 
202-252-8990 

PnrpoM  of  the  board  To  advise  the 
Department  of  Energy  on  the  overall 
research  and  development  conducted  in 
DOE  and  to  provide  long-range  guidance  in 
these  areas  to  the  Department 

Tentative  afetida:  BrieEngs  and  discuasioas 
of. 

— ^Utility  industry  study 

— Acid  rain  and  COi  Research 

— Federal  role  in  energy  R8cD 

— Future  study  agenda 

— Public  Comment  (10  minute  rule) 

Public  participation:  The  meeting  is  open  to 
the  public.  Written  stateioenta  may  be  filed 
with  tlte  Panel  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish 
to  make  oral  statements  pertaining  to 
agenda  items  should  contact  Gloria  Decker 
at  the  address  or  telephone  number  listed 
above.  Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provisioB  will  be  made  to  indode  the 
present«ti«a  on  the  agenda.  The 
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Chairperson  of  the  Board  is  empowered  to 
conduct  the  meeting  in  a  fashion  that  will 
facilitate  the  orderly  conduct  of  business. 

Transcripts:  Available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building,  1000  Independence  Avene.  SW.. 
Washington,  DC.  between  8:30  a.m.  and  4 
p.m.  Monday  through  Friday.  Except 
Federal  holidays. 
Issued  at  Washington,  DC.  on  May  11. 1982. 

Howard  H.  Raiken. 

Deputy  Advisory  Committee  Management 

Officer. 

(PR  Doc  8Z-1S1S1  Filed  5-13-82:  8:45  am] 

Biixma  CODE  e4so-oi-ii 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  TA82-2-31-O00] 

Arkansas  Louisiana  Gas  Co.;  Proposed 
Change  in  FERC  Gas  Tariff 

May  10. 1982. 

Take  notice  that  on  April  28, 1982, 
Arkansas  Louisiana  Gas  Company 
(Arkla]  submitted  for  filing  a  schedule 
detailing  the  exchange  gas  transactions, 
included  in  its  March  1. 1982  PGA  rate 
increase  filing,  by  net  volume — Mcf  and 
associated  net  value.  Moreover,  these 
transactions  have  been  analyzed  and 
noted  as  to  the  normal  duration  of 
operational  balancing. 

Arkla  also  states  that  on  March  1, 
1982,  Arkla  filed  PGA  rate  increases  to 
its  Rate  Schedules  G-2  and  X-26  to 
become  effective  April  1, 1982.  On 
March  31, 1982,  the  Commission  issued 
an  order  accepting  Arklar's  March  1, 
1982  filing  and  suspending  the  same  to 
become  effective  April  1, 1982,  subject  to 
refund  and  subject  to  Arkla  filing  within 
30  days  from  the  date  of  said  order 
revised  tariffs  to  reflect  (1)  The 
elimination  fit)m  its  proposed  surcharge 
adjustment  all  unpaid  accruals  other 
than  those  attributable  to  normal  billing 
and  payment  lag  and  (2)  Additional  data 
to  support  the  exchange  gas  adjustment 

However,  Arkla's  fiHng  of  March  1, 
1982,  does  not  contain  any  unpaid 
accruals  other  than  those  attributable  to 
normal  billing  and  payment  lag  in  its 
surcharge  adjustment  The  elimination 
of  such  accruals  was  made  in  Exhibit  B 
of  said  filing  on  Schedule  No.  1,  Pages  1 
through  3  and  are  identified  as  "accrual 
adjustment"  and  "NGPA  adjustments". 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Sti^et,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  SS  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 


should  be  filed  on  or  before  May  17, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FK  Doc  82-13161  FDad  S-13-82: 8:45  aB] 
BtUJNQ  CODE  e717-01-H 


[Docket  No.  CP82-292-0001 

Arlcansas  Louisiana  Gas  Co.,  a  Division 
of  Arlcia,  Inc.;  Application 

May  7, 1982. 

Take  notice  that  on  April  19. 1982, 
Arkansas  LiOuisiana  Gas  Company,  a 
division  of  Arkla,  Inc.  (Applicant),  P.O. 
Box  21734,  Shreveport  Louisiana  71151, 
filed  in  Docket  No.  CP82-2g2-000  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  taps  on  certain 
jurisdictional  gas  pipelines  and 
appurtenant  facilities,  all  as  more  fully 
set  forth  in  the  appUcation  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Applicant  proposes  to  construct  and 
operate  the  following  taps  on  the 
following  jurisdiction  lines: 


Um 

CuatonMr 

CM-2 

632      

2... 

0.  M.  Rachel.  Queen  City.  Texas. 
WWan  Ray  Fukeraoa  Ada,  OMahoma. 
Norman  Bryan,  Sayra,  OWahoma. 
Harper  Oil  Company.  AnadaiXo.  Oktahoma. 
Mttxjm  V.  MetcaM,  Witwrton.  OMahoma. 
Barrel  Jana.  Shrareport.  LouHiana. 

»-7 

o„ 

It  is  asserted  that  gas  supply  for  these 
customers  would  be  fix)m  Applicant's 
general  system  supply.  It  is  further 
asserted  that  the  cost  of  a  typical  tap 
and  related  facilities  is  estimated  to  be 
less  than  $1,000  which  would  be 
financed  out  of  funds  on  hand. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  28, 
1982.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (16  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natiiral  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  commission  will 


be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  vnll 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procediu^,  a  hearing  will  be  held 
wnthout  further  notice  before  the  ' 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kometli  F.  Phnnb, 
Secretary. 

|FR  Doc  82-13182  Filed  6-l»-8%  k4I  a^ 
nUJNQ  COOC  (717-01-11 


(Docket  Na  RP82-75-000] 

Arlcansas  Louisiana  Gas  Co^  a  Division 
of  Arkla,  Inc.;  Proposed  CtMnge  In 
Rates 

May  la  1982 

Take  notice  that  Arkansas  Lousiana 
Gas  Company,  a  division  of  Arida,  Ina 
(Aiida),  on  April  30, 1962,  tendered  for 
filing  a  proposed  change  in  its  FERC  Gas 
Rate  Schedule  No.  X-26.  under  which 
gas  is  sold  to  only  one  customer, 
namely.  Cities  Service  Gas  Company,  at 
a  point  of  delivery  near  Jane,  Missouri. 
Arkla  states  that  the  change  will  reduce 
the  rate  presendy  being  collected 
subject  to  refund  resulting  in  a  decrease 
in  annual  revenues  under  this  rate 
schedule  of  approximately  S72.600  based 
on  the  12  month  period  ending 
December  31, 1981,  as  adjusted.  Arida 
requests  an  effective  date  of  June  1, 
1982.  for  the  proposed  rate  change. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N^..  Washington. 
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D.C.  20426,  in  accordance  with  §§1.8 
and  1.10  of  the  Commission's  Rides  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  Bled  on  or  before  May  17, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  flle  a  petition  to 
intervene.  Copies  of  this  Hling  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  (2-13176  Filed  5-13-82  8;M  am) 

aauNO  CODE  •717-01-M 


[Docket  Nol  RP82-76-«001 

Arkansas  Louisiana  Gas  Co.,  a  Divison 
of  Arkia,  Inc^  Proposed  Change  in 
Rates 

May  10. 18B2. 

Take  notice  that  Arkansas  Louisiana 
Gas  Company,  a  division  of  Arkla,  bic. 
(Arkla),  on  April  30, 1982,  tendered  for 
filing  a  proposed  change  in  its  FERC  Gas 
Rate  Schedule  No.  G-2,  under  which  gas 
is  sold  to  several  town  border  customers 
in  Oklahoma  and  Kansas.  Arkla  states 
that  the  change  will  reduce  the  rate 
presently  being  collected  subject  to 
refund  residting  in  a  decrease  in  annual 
revenues  under  this  rate  schedule  of 
approximately  $2,831  based  on  the  12 
month  period  ending  December  31, 1981. 
as  adjusted.  Arkla  requests  an  effective 
date  of  June  1, 1982.  for  the  proposed 
rate  change. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Comraission.  825 
North  Capitol  Street  N.E.,  Washington, 
D.C  20426,  in  accordoice  with  §§1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  17, 
1982.  Protests  vrill  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  gf  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Seentary.  .  — 

[FR  Doa  0-13177  PtM  t-tS-tZ:  »M  anl 
BtUJNa  COM  •7t7-01-N 


[Docket  No.  RP82-M-000] 

El  Paso  Natural  Gas  Co.;  Tariff  Filing 

May  7, 1982. 

Take  notice  that  on  April  30, 1982,  El 
Paso  Natural  Gas  Company  ("El  Paso") 
tendered  for  filing,  pursuant  to  Part  154 
of  the  Federal  Enei^  Regulatory 
Commission  ("Commission") 
Regulations  Under  the  Natural  Gas  Act 
the  following  revised  tariff  sheets  to  its 
FERC  Gas  Tariff.  Original  Volume  No.  1: 
Ninth  Revised  Sheet  No.  67 
Sixth  Revised  Sheet  No.  67-A 
Sevendi  Revised  Sheet  No.  67-^ 
Sixth  Revised  Sheet  No.  67-C 
Ninth  Revised  Sheet  No.  87-D 
Third  Revised  Sheet  No.  67-D-l 

El  Paso  states  that  the  tendered 
revised  tariff  sheets,  when  accepted  for 
filing  and  permitted  to  become  effective, 
will  modify  the  Purchased  Gas  Cost 
Adjustment  Provision  ("PGCA") 
contained  in  Original  Volume  No.  1  of 
its  FERC  Gas  Tariff  to  (i)  provide  tor 
utilization  of  volumes  estimated  to  be 
purchased  and  volumes  estimated  to  be 
sold  by  El  Paso  during  the  Adjustment 
I^eriod  in  determining  it  gas  cost 
adjustment  so  as  to  faciHtate  more 
timely  recovery  of  the  cost  of  purchased 
gas  and  thereby  reduce  the  amounts 
collected  by  El  I*aso  from  its  customers 
on  a  deferred  basis;  (ii)  delete  the 
language  pertaining  to  Rhodes  Storage 
which  is  no  longer  applicable  to  the 
PGAC  inasmuch  as  such  faciUty  has 
been  abandoned;  and  (iii)  specify  El 
Paso's  use  of  separate  subaccounts  in 
Accountl91  for  its  surcharge 
computations,  as  required  by  Part  201  of 
the  Uniform  System  of  Accounts  of  the 
Commission's  Regulations.  Account 
191(D). 

El  Paso  requested  that  the  tendered 
revised  tariff  sheets  be  accepted  for 
filing  and  permitted  to  become  effective 
on  ]une  2, 1982. 

El  Paso  further  states  that  copies  of 
the  instant  filing  have  been  served  upon 
all  of  its  interstate  transmission  system 
customers  and  interested  state 
regulatory  commissions. 

Any  penoa  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
tariff  filing  should,  on  or  before  May  14, 
1982.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1,8  or 
1.10)  and  the  Regulations  Under  the 
Natural  Gas  Act  (18  CFR  157.10)  Protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  any  protestants 


parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Pturab, 
Secretary. 

|FR  Doc.  82-13163  Hied  S-13-82;  8:45  am) 
BHJJNQ  code  S717-01-M 


[Docket  No.  RP81-131-001 ) 

El  Paso  Natural  Gas  Co.;  Report  of 
Refunds 

May  7. 1982 

Take  notice  that  on  April  30. 1982,  El 
Paso  Natural  Gas  Company  ("El  Paso") 
tendered  for  filing,  pursuant  to  Part  154 
of  the  Federal  Energy  Regulatory 
Commission  ("Commission") 
Regulations  Under  the  Natural  Gas  Act 
and  in  compliance  with  ordering 
paragraph  (C)  of  the  Commission's  order 
issued  September  30. 1981  at  Docket 
Nos.  RM78-23  and  RMBi-37.  its  Report 
of  Refunds  with  respect  to  the  accrual 
and  amortization  of  the  Louisiana  First- 
Use  Tax  ("LFUT')  refunds  in  a  separate 
subaccount  of  El  Paso's  Account  191. 

El  Paso  states  that  as  of  April  30, 
1982.  the  total  jurisdictional  refund 
amount  of  $1,319,036  has  bem  accrued 
in  its  subaccount  of  Account  191  in 
accordance  with  said  September  30, 

1981  order.  Such  refund  amount  is 
comprised  of  the  jurisdictional  portion 
of  LFUT  refund  amounts  received  by  El 
Paso  from  the  State  of  Louisiana  and 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc. 

In  accordance  with  said  order  issued 
September  30, 1981,  El  Paso  has  accrued, 
including  the  carrying  charges,  as  of 
December  31, 1981,  a  total  jurisdictional 
LFUT  refund  amount  of  $1,315,524  to  be 
amortized  as  of  April,  1982.  El  Paso  also 
states  that  amortization  on  the  balance 
in  the  subaccount  of  Account  191  as  of 
December  31, 1981  commenced  in  April, 

1982  as  reflected  in  El  Paso's  Purchased 
Gas  Cost  Adjustment  filing  made 
effective  Afnil  1, 1982  by  the 
Commission's  order  issued  March  31. 
1982  at  Docket  No.  TA82-2-33-000.  as 
revised  by  El  Paso's  compliance  filing  to 
be  made  on  Arpil  30. 1962.  The 
jurisdictional  amount  of  the  LFUT 
refunds  as  of  April  30, 1982  in  the 
subaccount  of  Account  191  including 
carrying  charges  and  still  remaining  to 
be  amortized,  is  $133,425. 

El  Paso  further  states  that  copies  of 
the  Report  of  Refunds  were  served  upon 
all  of  B  Paso's  interstate  transmission 
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system  customers  and  interested  state 
regulatory  conunissiOns. 

Any  person  desiring  to  be  heard  or  to 
to  make  any  protest  with  reference  to 
said  filing  should,  on  or  be|0re  May  14, 
1982,  file  with  the  Federal  Energy 
Regulatory  Ck)nimission.  Washington. 
D.C  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  Under  the 
Natural  Gas  Act  (18  CFR  157.10). 
Protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  any  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Pkunb, 
Secretary. 

(Fit  Doc.  CZ-ISIM  niad  »-U-«2:  SM  aa] 
BtLLMG  CODE  V17-ttt-4l 


(Docket  No.  RP72-»-<l351 

El  Paso  Natural  Gas  Co^  Proposed 
Change  of  Stipulation  and  Agreement 

May  la  1962. 

Take  notice  that  on  April  27, 1982.  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  an  amendment 
(Amendment  II)  of  the  Stipulation  and 
Agreement  previously  approved  by  the 
Commission  in  Docket  Nos.  RP72-6,  et 
aJ. 

By  order  issued  March  26. 1981.  at 
Docket  Nos.  RP72-6,  et  ai,  the 
Commission  approved  the  "Stipulation 
and  Agreement  Settling  Proceedings  and 
Prescribing  Permanent  Allocation  Plan" 
(herein  referred  to  as  Stipulation  and 
Agreement)  which  El  Paso  had 
submitted  on  December  29, 1980.  The 
Stipulation  and  Agreement  embodied  a 
comprehensive  negotiated  settlement  of 
numerous  interrelated  Commission 
proceedings  and  court  cases,  including 
the  complaint  proceeding  then  pending 
before  the  Commission  at  Arizona 
Electric  Power  Cooperative,  Inc.  and  the 
City  of  Willcox,  Arizona  v.  El  Paso 
Natural  Gas  Co..  Docket  No.  RP76i-3a 
The  specific  terms  and  conditimis  upon 
which  Docket  No.  RP76-38  was  settled 
are  set  forth  at  Article  XI  of  the 
Stipulation  and  Agreement. 

El  Paso  states  that  as  presendy 
written,  subsection  11.9(b)  of  the 
Stipulation  and  Agreement,  by 
implication,  effective  bars  El  Paso  from 
even  proposing  arrangements  for  the 


direct  sale  of  relinquished  volumes  to 
persons  who  are  not  among  the  limited 
group  identified  in  that  subsection.  The 
language  which  poses  this  bar  is  found 
in  the  first  two  sentences  on  page  41  of 
the  Stipulation  and  Agreement: 

Customen  qualified  to  pnrdiase 
relinquished  volumes  of  Refund  Gas  under 
this  Article  XI  include,  and  are  limited  to.  (a) 
Direct  Customers  presently  connected  to  El 
Paso's  system;  (b)  hiture  Direct  Customers  of 
El  Paso,  if  any,  and  (c]  Customers  served 
indirectly  by  El  Paso  in  its  east-of-Califomia 
market  who  are  or  may  be  able  to  purchase 
relinquished  volumes  of  Refund  Gas  on  a 
basis  other  than  a  resale  basis.  Said 
Customers  executing  said  Letter  Agreements 
are  herein  referred  to  as  "Direct  IHirdiasers 
of  Relinquished  Volumes." 

Consequently,  El  Paso  seeks  approval  of 
a  modification  of  subsection  11.9(b)  to, 
in  effect  remove  the  bar  and,  in  the 
process,  to  make  clear  that  future 
proposals  to  deliver  and  sell 
relinquished  volumes  to  direct 
purchasers  who  are  not  among  the 
limited  group  are  not  absolutely 
precluded  by  the  Stipulation  and 
Agreement  so  long  as  the  proposal  sale 
is  fully  interruptible.  Under  the  modified 
subsection  11.9(b),  El  Paso  will  be 
required  to  interrupt  such  sale  on  any 
day  when  (i)  it  is  itself  purchasing  "best 
efforts"  gas  (other  than  in  a  "first  sale" 
within  the  meaning  of  the  Natural  Gas 
Policy  Act  of  1978)  on  an  "emergency" 
or  other  short-term  basis,  and  (ii)  it  is 
not  otherwise  able  to  fully  ssitisfy  the 
requirements  of  its  existing  customers, 
including  Southern  California  Gas 
Company,  and  of  those  Direct 
Purchasers  of  Relinquished  Volumes 
who  are  specifically  named  in  said 
subsection.  Unless  both  conditions  are 
met,  no  "off-system"  sale  of  relinquished 
Refuitd  Gas  can  take  place. 

EI  Paso  emphasizes  that  Commission 
acceptance  of  the  offered  modification 
of  subsection  ll.g(b)  will  not  involve 
any  sort  of  advance  of  "blanket" 
Conunission  approval  of  proposals 
concerning  relinquished  gas.  In  this 
regard,  the  language  in  subsection 
11.9(b)  is  specific  in  stating  that  the 
authorizations  previously  granted  by  the 
Commission  pursuant  to  Section  11.11  of 
the  Stipulation  and  Agreement  shall  not 
apply  to  the  dehvery  and  direct  sale  of 
relinquished  volumes  to  purchasers 
other  than  those  in  the  original  limited 
group.  Rather,  if  and  when  a  definitive 
proposal  is  in  hand  for  the  direct  sale  of 
relinquished  gas  to  a  new  purchaser, 
those  who  would  be  responsible  for  the 
transportation  and  ultimate  delivery  of 
the  gas  would  be  required  to  come  again 
before  the  Commission  as  necessary  to 
secure  such  approvals,  if  any,  as  are 
prerequisite  to  their  ability  to  lawfully 


render  such  service.  The  Commission  at 
that  time  could  approve  or  disagree  such 
proposal  on  its  merits:  the  only  change 
would  be  that,  so  long  as  the  proposed 
sale  was  fully  interruptible  by  El  Paso, 
the  requested  authorizations  could  not 
be  denied  solely  on  the  basis  tliat  the 
proposal  is  barred  by  the  Stipulation 
and  Agreement 

In  addition.  El  Paso  states  that  all 
parties  to  the  Stipulation  and  Agreement 
either  agree  to  or  do  not  oppose 
Amendment  It  moreover.  El  Paso  is  not 
aware  of  any  opposition  to  Amendment 
n  by  any  other  person. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
D.C.  20426.  in  accordance  with  §$1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  l£, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  17, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

[PR  Doc.  BZ-in7S  FSled  S-U-S2:  a>45  am| 

saxsM  CODE  anr-st-H 


[Dodtet  Na  RP82-72-000] 

HampaMra  Gas  Co;  Proposed  Change 
in  FERC  Gas  Tariff 

May  la  1982. 

Take  notice  that  Hampshire  Gas 
Company  (Hampshire]  on  April  28, 1982. 
tendered  for  filing  a  proposed  change  in 
its  FERC  Gas  Tariff,  Original  Vobme 
No.  1.  "Hie  proposed  changes  will 
increase  Hampshire's  revenues  from 
storage  service  sales  by  $720,482  for  die 
12  month  period  ending  December  31. 
1981,  as  adjusted.  Copies  of  the  fifing 
were  served  upon  Hampshire's  sole 
customer,  Washington  Gas  Light 
Company  (Wasfaii^ton)  the  parent 
company  of  Hampshire,  as  well  as  the 
State  Corporation  Commission  of 
Virginia,  the  State  of  Maryland  PabBc 
Service  Commission  and  the  Public 
Service  Commission  of  the  District  of 
Colimibia. 

Hampshire  states  that  the  increased 
revenues  to  be  derived  wiH  be  due  to  an 
increase  in  rate  of  return  fit>m  9.75 
percent  to  14.31  percent.  Hempsfaim 
states  the  increased  rate  (A  retisn  is 
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necessary  to  attract  funds  of  capital  for 
its  operations. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington. 
D.C.  20426,  in  accordance  with  §§1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8. 
1.10].  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  17. 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  82-13186  Filed  5-l»-«2: 8:4$  ami 
8ILUN0  CODE  e717-01-M 


(Docket  Na  GT82-27-001] 

Kansas-Nebraska  Natural  Gas 
Company,  Inc^  Proposed  Change  in 
FERC  Gas  Tariff 

May  10. 1982. 

Take  notice  that  on  April  22, 1982. 
Kansas-Nebraska  Natural  Gas 
Company,  Inc.  (Kansas-Nebraska) 
tendered  for  filing  Substitute  Second 
Revised  Sheet  No.  32  to  take  the  place  of 
the  previously  filed  Second  Revised 
Sheet  No.  32. 

By  a  letter  of  transmittal  dated  April 
1. 1982,  Kansas-Nebraska  transmitted 
for  filing  in  this  proceeding  Second 
Revised  Sheet  No.  32  to  Kansas- 
Nebraska's  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1,  by  which  it  was 
proposed  to  revise  the  Index  of 
Purchasers  to  delete  all  reference  there 
from  to  the  City  of  Albert,  Kansas  and  to 
change  the  designation  of  "Central 
Kansas  Power  Company,  Inc."  to 
"Midwest  Energy,  Inc."  This  filing  was  a 
result  of  the  change  of  name  by  Central 
Kansas  Power  Company,  Inc.,  and  of  the 
Commission's  Order  dated  March  2, 
1982.  in  docket  No.  CP  82-97-000  which 
authorized  the  abandonment  by  Kansas- 
Nebraska  of  the  sale  for  resale  of 
natural  gas  to  the  City  of  Albert. 

Kansas-Nebraska  states  that  this 
substitute  sheet  differs  from  the  earlier 
filed  sheet  due  to  an  addition  of  a 
notation  that  Midwest  Energy,  Inc.,  was 
formerly  Central  Kansas  Power 
Company,  Inc.  This  revision  eliminates 
any  potential  confusion  as  to  the  reason 
for  the  change  in  designation. 


Copies  of  this  filing  were  mailed  to  the 
purchasers  and  pubhc  bodies  named  in 
the  hst  of  parties  served. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  17, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Conunission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  82-13179  Filed  S-13-82;  8:45  ami 
BILUNO  COOE  C717-01-4I 


[Docket  No.  ID-1967-000] 

Margery  Somers  Foster,  Order  Finding 
interiock  Jurisdictional  and  Granting 
Application  To  Hold  Interiock 

Issued:  May  7. 1982. 

On  Jidy  13, 1981,  Margery  Somers 
Foster  filed  a  petition  seeking  an  order 
that  an  interlock  between  Public  Service 
Electric  and  Gas  Company  (PSEGCO) 
and  Prudential  Insurance  Company  of 
American  (Prudential)  is  not  within  the 
scope  of  section  305(b)  of  the  Federal 
Power  Act  because  Prudential  is  not  a 
firm  authorized  by  law  to  underwrite  or 
participate  in  the  marketing  of  securities 
of  a  public  utility  within  the  meaning  of 
that  section.  In  the  alternative,  Foster 
has  filed  an  application  under  Part  45  of 
our  regulations  for  authorization  to  hold 
the  interlock.  PSEGCO  is,  by  admission, 
a  public  utility  for  purposes  of  section 
305(b).  Prudential,  a  mutual  insurance 
company,  has  a  wholly-owned 
subsidiary,  PRUCO,  Inc.,  which,  in  turn, 
has  a  wholly-owned  subsidiary,  the 
Bache  Group,  Inc.'  Bache  has  a  wholly- 
owned  subsidiary,  Bache  Halsey  Stuart 
Shields  Incorporated,  which  underwrites 
and  participates  in  the  marketing  of 
public  utility  securities. 

Notice  of  Foster's  petition  was  issued 
on  July  21. 1981.  with  responses  due  on 
or  before  August  12. 1981.  No  responses 
have  been  filed. 


Discussion 

Section  305(b)  proliibits  persons  from 
holding  the  position  of  officer  or  director 
of  a  public  utility  and  the  position  of 
officer  or  director  of  another  public 
utility,  of  a  bank,  trust  company, 
banking  association,  or  firm  that  is 
authorized  to  underwrite  or  participate 
in  the  marketing  of  public  utility 
securities;  or  of  a  supplier  of  electrical 
equipment  to  that  public  utility,  unless 
the  holding  of  such  positions  has  been 
affirmatively  authorized  by  the 
Commission  upon  a  showing  by  the 
applicant  that  neither  public  nor  private 
interests  will  be  adversely  affected.* 

Although  Prudential  is  not  itself 
authorized  to  underwrite  or  to 
participate  in  the  marketing  of  public 
utility  securities,  it  has  a  substantial, 
controlling  interest  in  subsidiaries  which 
are  authorized  to  do  so.*  Indeed,  its 
subsidiaries  all  are  wholly-owned  by 
their  respective  parents.  Imputing  the 
activities  of  a  subsidiary  to  a  parent  in 
such  instances  is  necessary  to  ensure 
that  persons  otherwise  required  to  seek 
Commission  authorization  to  hold 
proscribed  interlocks  do  not  evade  this 
obligation  through  the  fiction  of  separate 
corporate  identities.  The  requirements  of 
section  305(b)  could  be  circumvented 
easily  if  the  conduct  of  a  subsidiary  in  a 
situation  such  as  this  could  not  be 
attributed  to  a  parent. 

Foster  assets  that  Prudential  does  not 
intend  to  exercise  any  control  over  its 
subsidiaries  and  that  these  subsidiaries 
will  be  allowed  to  operate 
independently.  The  potential  exercise  of 
corporate  authority,  however,  may  be 
unavoidable.  Prudential  controls  100%  of 
the  voting  stock  in  Bache.*  Prudential 
has  both  the  right  and  the  ability  with 
this  kind  of  voting  power  to  influence 
the  actions  of  its  subsidiaries  and  such 
infiuence  may  be  exerted  either 
explicitly  through  direct  control  or 
implicitly  through  the  subtle  pressure, 
both  intentional  and  unintentional,  that 
it  can  bring  to  bear  on  Bache's 
management.  Furthermore  intentions 


'  PRUCO  acquired  Bache  by  merging  Bache  with 
another  wholly-owned  subsidiary.  Pruholdings,  Inc. 
Two  of  Prudential's  officers  now  sit  on  Bache'i 
board  of  director*. 


•16  U.S.C.  825d(b)  (1978).  See  George  F.  Brewer. 
Docket  No.  tD-1818  (April  8, 1981).  Accord.  Ulan  P. 
SilJin.  Jr..  33  F.P.C.  1008. 1007  (1985):  /ohn  Edward 
Aldred,  2  F.P.C.  247,  2149,  280-65  (1940). 

*  In  a  recent  proceeding,  we  found  that  a  company 
which  has  a  wholly-owned  subsidiary  that  is  an 
underwriter  or  dealer  in  securities  would  itself  be 
considered  an  underwriter  or  dealer  in  securities. 
See  Edwin  I.  Hatch.  Docket  No.  ID-1424  (February 
18. 1977).  Accord.  Edwin  I.  Hatch.  Opinion  No.  67. 
Docket  No.,  ID-1424  (November  6. 1979),  reh. 
denied.  Edwin  I.  Hatch.  Opinion  No.  87-A.  Docket 
No.  ID-1424  (May  7, 1980),  affd  in  part  and  nvd 
and  remanded  in  part  654,  F.2d  825  (D.C.  Cir.  1881), 
order  on  remand.  Edwin  I.  Hatch,  Docket  No.  ID- 
1424  (February  1&  1982). 

*In  addition,  Prudential  currently  maintains  two 
of  its  offioen  on  Bacbe's  board  of  directiits. 
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may  always  change  and  assurances,  as 
a  result,  only  partially  mitigate  the 
dangers  that  may  be  presraited  by  such 
interlocks.* 

Accordiagly.^  we  Gnd  that  the  interlock 
at  issue  here  is  within  the  purview  of 
section  305(b]  and  does  require 
Commission  authorization. 

In  the  alternative  Foster  has  affiled 
for  authorization  to  hold  the  interlock  in 
question.  Traditionally,  we  have  looked 
with  disfavor  upon  interlocks  between 
pubHc  ndlities  and  fmns  authorized  to 
underwrite  or  participate  in  the 
marketing  of  public  utility  securtities.* 
Notwithstfmding  this  general  view,  ths 
Commission  has  adopted  a  policy  of 
examining  each  application  on  its 
individual  merits.^ 

Prom  the  pleadings  before  the 
Commission,  it  appears  that  Foster  is  a 
distinguished,  independent  professional 
whose  expertise  and  background  in 
economics  would  make  her  participation 
on  the  boards  of  directors  of  PSEGCO 
and  Prudential  valuable  to  both 
companies.*  In  addition,  she  will  serve 
as  an  outside  director  on  the  boards  of 
both  companies  and,  as  such,  she 
neither  has  been  nor  is  expected  to  be 
intimately  involved  in  the  day-to-day 
affairs  of  either  oompany  or  the 
subsidiaries.  *  She  also  will  hold  the 
only  iateriock  between  the  two 
companies.  Individually,  these  factors 
would  not  be  dispositive.  However, 
when  taken  together,  they  lead  us  to 
conclude  that  tiiere  will  be  little 
opportunity  for  failures  in  arm's-length   - 
bargaining  between  the  two  con^MUiies 
and  their  subsidiaries  and  that  the  other 
potential  dangers  presented  by  such 
interlocks  are  not  likely  to  occur. 
Moreover,  it  appears  unlikely  that  she, 
as  a  single  outside  director,  might 
substantially  influence  company  poQdes 
in  such  a  manner  as  to  jeopardize  the 
interests  of  either  company,  their 
investors,  their  consumers,  or  the 
general  public.  Altogether,  the  potential 
dangers  associated  with  interlocking 


*  Edward  O.  Boafie/t.  Docket  No.  ID-«or  (August 
a  19SE).  rah.  denwd,  M  FJ>XI  KM  tOBS);  fotin  P. 
Wagner.  Docket  Na  ID-iaOl  (Ai«iMt  t,  19GH  nh. 
denied  John  P.  Wagner.  Docket  Na  ID-UU 
(September  28, 1955).  Accord.  Edwin  I.  Hatch, 
Docket  No.  ID-4«*  (Petmaiy  18.  n^ 

*See.  Ag.  Ceoiga  F.  Biwwmr.  Oockat  No.  ID-I8U 
(April  8, 1961);  Edwin  I.  Hatch.  Docket  No.  ID-UZt 
(February  18, 1977);  Harold  P.  Woodcock.  16  F.P.C 
13J0  (1966):  Edward  a  BouheU,  Ooofcet  No.  ID-llS? 
(Aogut  8.  IflKC  mk.  tlaaiad.  14P.P.C  ia»(lSBi): 
/ohn  P.  Wagoar.  Oockat  ^k>.  ID-USI  (AugMt  8, 
1955),  reh.  danied,  John  P.  Wagner.  Docket  No.  ID- 
1262  (September  Za  1955). 

^ George  F.  Brewer.  Docket  Na  H>-«aB(April«, 
1981).  See  Edwin  I.  Hatch.  Docket  No.  [D-142A 
(February  18. 1982):  David  S.  Soliday.  2  F.P.C  743 
(1940).  - 

*  Foster  it  an  Emeritus  Praitaaor  of  EoMKMnic*  at 
Rutgers  University  and  a  consultant  on  economics 
and  on  higher  education.  She  has,  in  the  past, 
served  as  a  professor  of  economics  and  a  dean  at 
various  univsrsities. 


directorates  appear  to  be  sufficiently 
unlikely  so  as  to  justify  our  granting  her 
application  and  authorizing  the  holding 
of  the  interlock  at  issue.  Accordingly, 
we  find  &at  neither  public  nor  private 
interests  will  be  adversely  afiected  by 
authorizing  Foster's  holding  ai  the 
interlock  described  herein. 

However,  in  order  to  ensure  that 
market  manipnlation  and  a  lack  of 
arm's-length  dealings  do  not  occur,  we 
shall  allow  Foster  to  hold  the  interlock 
in  question  only  so  long  as  Prudential 
and  its  subsidiaries  do  not  underwrite  or 
otherwise  participate  in  the  distribution 
and  marketing  of  the  securities  of 
PSEGCO  or  its  subsidiaries.  ^^ 

The  Commission  orders: 

(A)  Margery  Somers  Foster's  petition 
for  an  order  finding  that  an  interlock 
between  Public  Service  Electric  and  Gas 
Company  and  Prudential  Insurance 
Company  of  America  is  not  within  the 
scope  of  section  305(b)  is  hereby  denied 

(B)  Until  further  order  of  the 
Conunission,  Margery  Somers  Foster's 
application  to  hold  the  interiock 
described  herein  is  hereby  granted 
subject  to  the  condition,  as  noted  in  the 
body  of  this  order,  that  the  authorization 
granted  herein  shall  terminate  if 
Prudential  Insurance  Company  of 
America  and  its  subsidiaries  imderwrite 
or  participate  in  the  marketing  of 
securities  of  Public  Service  Electric  and 
Gas  Company  or  its  subsidiaries. 

(C)  The  Commission  reserves  the  right 
to  require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  the  continued 
holding  of  the  interiock  authorized  by 
this  order. 

(D)  The  Secretary  shall  promptly 
pubUsh  this  order  in  the  Federal 
Register. 

By  the  CoirnnissloB. 

Kwimwth  p,  Puuno, 

Secretary. 

(FR  Doc.  aa-mae  nud  s-ia-ax:  ms  ami 

BIUJNG  CODC  (717-01-11 


IDocket  Na  RP»2-14-0On 

Mountain  Fuol  Reaourcaa,  Inc^ 
Proposed  Chang*  in  FERC  Qaa  Tariff 

May  la  1962. 

Take  notice  that  on  May  3, 1982, 
Moimtain  Fuel  Resources,  Inc. 
(Resources)  tendered  for  filing  a 
proposed  change  to  the  Porchased  Gas 


Cost  Adjustment  Procednre  of  its  RBBC 
Gas  Tariff  applicable  to  service 
rendered  undo-  tate  Schedule  No.  1. 
Resources  filed  third  Revised  Sheet  Nos. 
24  and^  as  part  of  its  I^RC  Gas  Tariff, 
Original  Volume  No.  1. 

Resources  asserts  that  the  proposed 
tariff  revision  will  enable  it  to  man 
accurately  reflect  the  coat  of  gas  in  its 
rates  and  to  more  suitably  track  and 
recover  changes  in  the  cost  of  purcJiased 
gas  in  a  maimer  consistent  with  other 
interstate  pipeline  companies'  PGCA 
procedures  approved  by  this 
Commission. 

Resources  states  that  it  has  served  the 
instant  filii^  on  its  jurisdictional 
customers  and  afiected  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N.E..  Washington, 
D.C.  20426,  in  accordance  with  §S  1.8 
and  1.10  of  the  Commission's  Roles  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  17, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  tls 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  ivotestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KemMln  F.  Ploniii. 
Sscrstory. 

[FK  Doc  82-13167  Filed  S-13-8Z:  B:4d  an) 


*  She  bgid*  no  positfons  witk  aMier  oompiiy 
otfiartliu  that  of  director. 

■  *  We  do  Dot.  bowavsr.  ialaod  to  bar  Fostar  from 
holding  this  interiock  if  Prudntial  and  its 
subsidiaries  sim|ily  boy  or  s«D  McnrtHes  to  the  so- 
called  secondMysiiuwIllai  ■■fcoH  soMjf  otUMKaif 
of  investots  win  daate  to  bar  er  sail  HBCCO'* 
securities  or  the  securities  of  PSECCO's 
subsidiaries. 


[DociMt  Na  TA82-2.46-000  (PQA  ta-aU 

Mountahi  FimI  Resourcas,  Inc^  CfMnge 
in  Rates  Pursuant  to  Puichased  Qas 
Cost  AcHustment  Provision 

May  la  1962. 

Take  notice  that  on  May  3, 1082, 
Moimtain  Fuel  Resources,  Inc. 
(Resources)  tendered  for  filing  a 
proposed  change  in  rates  appUcafcla  to 
service  rendered  under  Rats  Schedule 
Na  1  affected  by  and  subject  ta 
Resources'  Purchased  Gaa  Catt 
Adfuatment  Provision  coatainad  in  its 
FERC  Gas  Tariff,  Original  Volume  Na  1. 
Resources  filed  Substitute  Sixteen^ 
Revised  Sheet  No.  7,  "alternate" 
Substihite  Sixteenth  Revised  Sheet  Na  7 
and  Fifth  Revised  Sheet  No.  7-A  of  its 
FERC  Gas  Tariff,  Original  Vokme  No.  1. 

The  current  adjustment  to  Resosrces' 
rates  results  in  an  Increase  of  $0.4831 
per  Mcf  over  the  rate  proposed  io 
Reeeorces'  rate  proceeding  in  Docket 
No.  RP82-14-000  to  be  effective  June  1, 
1982. 
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Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NK,  Washirtgton. 
D.C.  20426.  in  accordance  with  §§1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8. 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  17. 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Conrniission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  82-13168  Fil«d  5-13-82:  8:45  am| 

MLUNG  cooe  cru-oi-M 


(Docket  No.  CP82-287-O00] 

Mountain  Fuel  Supply  Co.;  Application 

May  7, 1982. 

Take  notice  that  on  April  15. 1982.' 
Mountain  Fuel  Supply  Company 
(Applicant),  180  East  First  South  Street. 
Salt  Lake  City,  Utah  84139.  filed  in 
Docket  No.  CP82-287-000  an  application 
pursuant  to  Section  7(b]  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  certain  acreage  from  a 
transportation  agreement,  all  as  more 
fully  set  forth  in  the  application  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

it  is  submitted  that  by  order  issued 
February  11. 1976,  in  Docket  No.  CP74- 
64  Applicant  was  authorized  to 
transport,  sell  and  exchange  natiu'al  gas 
pursuant  to  a  gas  purchase  and 
exchange  agreement  with  Colorado 
Interstate  Gas  Company  (CIG)  dated 
July  5, 1973.  Under  the  terms  of  such 
agreement  and  a  related  transportation 
agreement  between  CIG  and  McCulloch 
Interstate  Gas  Corporation  (McCulloch). 
it  is  stated.  Applicant  was  to  deliver  gas 
to  McCulloch  for  CIG's  account, 
whereupon.  McCulloch  would  transport 
such  gas  and  dehver  it  to  CIG  at  a  point 
of  interconnection  with  CIG's  system. 
CIG  retained  the  portion  of  such  gas  to 
be  purchased  from  Applicant  and 
delivered  the  balance  of  such  gas.  in 
turn,  to  Applicant  at  a  point  of 
interconnection  with  Applicant's 
system. 


The  application  wai  initially  tendered  for  filing 
on  April  15. 1982;  however,  the  fee  required  by 
1 159.1  of  the  Regulations  under  the  Natural  Gat  Act 
(18  CFR  158.1)  wai  not  paid  until  April  la.  1962: 
thu«,  fUing  wa«  not  completed  until  the  latter  date. 


Applicant  asserts  that  it  did  not  own  a 
100  percent  interest  in  all  of  the 
production  from  the  acreage  identified 
on  Exhibit  A  to  the  purchase  and 
exchange  agreement  with  CIG.  but 
rather,  on  certain  portions  of  such 
acreage  held  a  very  minor  interest  in  the 
production  to  purchasers  other  than 
Applicant  or  CIG.  Applicant  further 
asserts  that  in  order  to  gather  its  minor 
interest  in  such  gas  it  would  have  had  to 
construct  certain  separate  gathering 
lines  and  production  and  measuring 
facilities  and  in  its  view,  the  investment 
cost  required  for  separate  facilities  was 
not  warranted  by  the  volume  of 
production  attributable  to  such  minor 
interests. 

It  is  submitted  that  Paragraph  2  of  the 
purchase  and  exchange  agreement 
between  Apphcant  and  CIG  which 
governs  delivery  of  gas  to  McCulloch  for 
CIG's  account  provides  thaf'the  volume 
to  be  so  delivered  shall  be  that  volume 
which  Applicant  has  available  from  time 
to  time  from  production  from  said 
Exhibit  'A'  acreage  and  which  Applicant 
is  able  to  deliver  into  McCuUoch's 
pipeline  *  *  *"  Taking  into 
consideration  its  practical  inabililty,  on 
economic  groimds.  to  gather  its  de 
minimis  interest  in  the  gas  from  the 
acreage  in  question.  Applicant  states 
that  it  interpreted  the  above  language  to 
place  that  interest  outside  the  terms  of 
the  agreement  and.  hence,  outside  the 
scope  of  the  certificate,  and  allowed  its 
interest  in  the  production  from  the 
acreage  to  be  sold  by  the  unit  or  well 
operator  under  "failui'e  to  take  in  kind" 
provisions  of  the  unit  or  well  operating 
agreements.  Applicant  further  states 
that,  in  addition,  on  October  4, 1978,  it 
entered  into  an  amendatory  agreement 
with  CIG  which  deleted  the  following 
specific  acreage  from  the  area  described 
on  amended  Exhibit  A  to  the  purchase 
and  exchange  agreement:  All  of 
Applicant's  interest  in  the  Powell  II  Unit 
in  and  about  Township  40  North,  Range 
74  West  Converse  County.  Wyoming, 
and  all  of  Section  1.  Township  39  North, 
Range  74  West,  Converse  Coimty. 
Wyoming.  Applicant  asserts  that  in 
keeping  with  the  above  interpretation  of 
the  agreement  and  the  certificate 
Applicant  did  not  file  an  apphcation  for 
permission  and  approval  to  abandon 
this  acreage. 

It  is  submitted  that  on  April  27, 1979, 
McCulloch  filed  a  complaint  in  Docket 
No.  CP74-62  (Rate  Schedule  X-3) 
arguing,  inter  alia,  that  the  acreage 
described  above  was  dedicated  to  a  sale 
and  service  subject  to  the  Commission's 
jurisdiction  and  that  deletion  of  the 
acreage  from  the  purchase  and 
exchange  agreement  constituted  an 


imauthorized  abandonment  of  such  sale 
and  service  in  violation  of  Section  7(b) 
of  the  Natural  Gas  Act. 

Applicant  asserts  that  in  order  to 
settle  the  dispute  it  agreed  to  file  an 
application  for  permission  and  approval 
to  abandon  the  acreage  in  question  by 
deleting  such  acreage  from  the  purchase 
and  exchange  agreement  with  CIG. 
Applicant  therefore  specifically 
proposes  to  abandon  acreage  in 
Townships  39  and  40  North.  Range  74 
West.  6th  p.m.,  Converse  County, 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  28, 
1982.  file  with  the  Federal  Energy 
Regulatory  Commision.  Washington. 
D.C.  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  vdll 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  reqtiired  herein,  if 
the  Commissioh  on  its  own  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Phimb. 
Secretary. 

|FR  Doc.  82-13166  Filed  5-13-82:  B:4fi  am] 
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[Docket  M.  CPe2-2M-000] 
Norttiwest  Pipeline  Corp.;  Application 

May  7. 19B2. 

Take  notice  that  on  April  28, 1982. 
Northwest  Pipeline  Corporation 
(Applicant).  315  East  200  South.  Salt 
Lake  City,  Utah  84111,  filed  in  docket 
No.  CP82-299-000  an  application 
pursuant  to  Section  7(c)  of  the  natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  reallocation  of  natural  gas  service  to 
Cascade  Natural  Gas  Corporation 
(Cascade)  and  the  construction  and 
operation  of  an  additional  delivery  point 
to  Cascade,  all  as  more  fully  set  forth  in 
the  application  which  is.on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  construct  and 
operate  a  metering  and  regulating 
station  with  appurtenances  and  to 
replace  an  existing  2-inch  tap  with  a  4- 
inch  tap  on  Applicant's  10  ^-inch  O.D. 
Wenatchee  lateral  all  in  Yakima  County, 
Washington,  in  order  to  enable  Cascade 
to  provide  firm  natural  gas  service  to 
residential  customers  and  several 
essential  agricultural  users  located  near 
Moxee  City.  Washington.  Applicant 
asserts  it  would  designate  this  the 
Moxee  City  meter  station  and  would 
provide  gas  to  the  Moxee  City  meter 
station  by  reallocating  a  portion  of 
Cascade's  firm  service  under 
Applicant's  Rate  Schedule  ODL-1.  It  is 
explained  that  if  no  additional  ODL-1 
volumes  are  available  Applicant  would 
provide  at  its  discretion  the  additional 
requested  volumes  pursuant  to  its  Rate 
Schedule  IOS-1. 

Applicant  submits  that  it  would 
reallocate  1.000  therms  of  gas  from  the 
Yakima,  Union  Gap  delivery  point  to  the 
Moxee  City  meter  station  leaving 
Yakima,  Union  Gap  with  a  maximum 
daily  delivery  obligation  of  174.000 
therms. 

AppUcant  estimates  the  cost  of  the 
proposed  facilities  to  be  $146,350  which 
would  be  reimbursed  by  Cascade. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  28, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C.  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8, 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
such  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 


wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  SZ-13170  Filed  5-13-B2;  a.-«5  am) 
MLLMQ  CODE  trir-fll-M 


(Proiect  Na  5677-000] 

Swanson  Mining  Corp.  and  Walter  M. 
Gleason;  Approval  by  Operation  of 
Law 

May  11, 1982. 

Take  notice  that  the  Deputy  Director, 
Office  of  Electric  Power  Regulation,  the 
Commission's  Delegee  on  this  matter, 
pursuant  to  §  375.308  of  the 
Commission's  regulations,  took  no 
action  on  the  application  for  an 
exemption  from  licensing  of  a  small 
hydroelectric  project  of  5  Megawatts  or 
less  for  the  Swanson  Project  No  5677, 
filed  on  November  24, 1981,  by  the 
Swanson  Mining  Corporation  and 
Walter  M.  Gleason.  "The  project  is 
described  in  the  public  notice  below. 

Accordingly,  the  exemption  is  deemed 
granted  by  operation  of  law  on  April  20, 
1982,  under  S  4.105(b)  (4)  of  the 
Commission's  regulations,  (18  CFR 
4.105(b)  (4)),  subject  to  the  standard 
terms  and  conditions  set  forth  in  S  4.106 
of  the  Conmiission's  regulations  (18  CFR 
4.106). 

Standard  Article  2  included  in  this 
exemption,  requires  compliance  with 
any  terms  and  conditions  that  Federal  or 
State  fish  and  wildlife  agencies  have 
determined  appropriate  to  prevent  loss 
of,  or  damage  to,  fish  and  wildlife 


resources.  The  terms  and  conditions 
referred  to  in  Article  2  are  contained  in 
any  letters  of  comment  by  these 
agencies  which  have  been  forwarded  to 
the  applicant  in  conjunction  with  this 
exemption. 

Should  the  AppUcant  contest  any 
terms  or  conditions  that  were  proposed 
by  Federal  or  State  agencies  in  their 
letters  of  comment  as  being  outside  the 
scope  of  Article  2,  the  Commission  shall 
determine  whether  die  disputed  terms 
and  conditions  are  outside  the  scope  of 
Article  2. 

Robact  E.  Cackowsid. 

Deputy  Director.  Office  of  Electric  Power 
Regulation. 

[Proiect  Na  5677-000] 

Swanson  Mining  Corporation  and 
Walter  M.  Gleason;  Application  fbr 
Exemption  for  Small  Hydroelectric 
Power  Proiect  Under  5  MW  Capacity 

Januaty  4. 1982. 

Take  notice  that  on  November  24. 
1981,  Swanson  Mining  Corporation  and 
Walter  M.  Gleason  (Applicant)  filed  an 
appUcation,  imder  Section  408  of  the 
Energy  Security  Act  of  1980  (Act)  (16 
U.S.C.  SS  2705,  and  2706  as  amended), 
for  exemption  of  a  proposed 
hydroelectric  project  from  licensing 
imder  Part  I  of  the  Federal  Power  Act 
The  proposed  small  hydroelectric 
project.  Project  No.  5677  would  be 
located  on  Madden  Creek,  near  WiUow 
Creek,  in  Humboldt  County,  California. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Walter  M. 
Gleason.  Harst  Building.  Suite  1200, 
Third  and  Maricet  Streets,  San 
Francisco,  Calfomia  94103. 

Project  Description — ^The  proposed 
project  would  consist  of:  (1)  An  existing 
7-foot  high,  32-foot  long  concrete  and 
steel  diversion  dam;  (2)  a  short  42-inch 
diameter  pipe;  (3)  an  existing  1,065-foot 
long  earthen  canal;  (4)  an  800-foot  long 
steel  syphon;  (50)  an  existing  7,200-foot 
long  canal;  (6)  a  5.400-foot  long 
penstock;  (7)  a  powerhouse  containing 
one  general^  unit  rated  at  2,000  kW; 
and  (8)  a  1.000-foot  long  transmission 
line.  The  average  annual  enei^ 
generation  is  7.9  million  kWlL 

Purpose  of  Exemption — ^An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project 

Purpose  of  Project— The  power  output 
from  the  project  would  be  sold  to  die 
Pacific  Gas  and  Electric  Company. 
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Agency  Comments — The  U.S.  Fish  and 
Wildlife  Servit»,  Th«  National  Kfarine 
Fisheries  Service,  and  the  California 
Department  of  Fish  and  Game  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Act,  to  submit  within 
60  days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditiooa 
to  protect  any  fish  and  wildlife 
resources  or  to  otherwise  carry  ont  the 
provisions  of  the  Pish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  speciHc  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal.  State,  and  local  agencies 
are  requested  to  provide  any  comments 
they  may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  prestnned  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Apphcant's  representatives. 

Competing  Applications — Any 
qualified  license  applicant  desiring  to 
file  a  competing  application  must  submit 
to  the  Commission,  on  or  before 
February  19, 1982  either  the  competing 
license  application  that  proposes  to 
develop  at  least  7.5  megawatts  in  that 
project,  or  a  notice  of  intent  to  file  such 
a  license  application.  Submission  of  a 
timely  notice  of  intent  allows  an 
interested  person  to  file  the  competing    . 
license  application  no  later  than  120 
days  from  the  date  that  comments, 
protests,  etc.  are  due.  Applications  for 
preliminary  permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  C.F.R.  S  4.33  (b) 
and  (c)  (1980).  A  competing  license 
application  must  conform  with  the 
requirements  of  18  CFR  4.33  (a)  and  (d) 
(1980). 

Comments,  Protests,  or  Petitions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  C.F.R.  S  1-8  or  §  1.10 
(1980).  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comneiita. 


protest  or  petitions  to  intervene  must  be 
received  on  or  before  February  19, 1982. 

FHing  and  Service  of  Responsive 
Docuntents^Any  fiUings  must  bear  in 
all  captial  letters  the  tide 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  CC»fl'ETING  APPUCATION". 
"COMPETING  APPLICATION". 
"PROTEST".  Of  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Nmnber  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commissions.  825  North  Capitol  Street. 
NE..  Washington,  D.C.  20428.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regidatory  Commission. 
Room  206  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb; 
Secretary. 

|FR  Ooc  82-13180  Filed  5-13-82:  82:  8:45  am| 
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[Docket  No.  CP75-276-O01] 

Tennessee  Gas  Pipeline  Co.,  a  Division 
of  Ttnneco  Inc.;  Petition  To  Amend 

May  7, 1982. 

Take  notice  that  on  April  19, 1982, 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Petitioner), 
P.O.  Box  2511,  Houston,  Texas  77001, 
filed  in  Docket  No.  CP75-276-001  a 
petition  to  amend  the  order  issued 
September  8. 1975,'  in  Docket  Na  CP75- 
276  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  so  as  to  authorize  the 
transportation  of  natural  gas  for  the 
accoimt  of  Pablic  Service  Electric  &  Gas 
Company  (Public  Service)  from  an 
additional  point  of  receipt,  all  as  more 
fully  set  forth  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspecdon. 

Petitioner  states  that  by  order  issued 
September  8, 1975.  as  amended,  it  was 
authorized  to  transport  up  to  15,000  Mcf 
of  natural  gas  per  day  for  Public  Service 
which  gas  is  received  from  Texas  Gas 
Transmission  Corporation  (Texas  Gas) 
for  transportation  and  delivery  to  Pubhc 
Service  at  the  tailgate  of  the  Shell  Oil 
Company  Gasoline  Plant  near  Chalkley, 
Cameron  Parish,  Looisiana. 


'  This  pnx:ee<ling  wm  commenced  before  the 
FPC  By  Joint  regulation  of  October  1.  W77  (10  CFR 
1000.1),  It  was  trsniferred  to  the  CommlisioiL 


Pursuant  to  an  a^eement  dated 
March  24, 1982,  Petitioner  proposes  to 
receive  gas  from  Texas  Gas  for  the 
account  of  Public  Service  from  an 
additional  point  of  receipt  at  the 
northern  terntinus  of  the  western  section 
of  the  Blue  Water  System  near  Egan, 
Acadia  Parish,  Louisiana.  It  is  asserted 
that  the  addition  of  the  exchange  point 
would  not  change  the  maximum  daily 
quantity  of  15,000  Mcf. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
May  28^1982,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedureil8  CFR  1.8  or  1.10)  and  the 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.10).  All  proleste  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  dierein  must  file  a 
petition  to  intervene  to  intervene  in 
accordance  with  the  Commission's 
Rules. 

Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  82-13171  Fttd  5-U-8K  8a(5  «a| 
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(Docket  No.  CP82-295-000] 

Texas  Eastern  Transmission  Corp; 
Application 

May  7, 1982. 

Take  notice  that  on  April  22, 1982, 
Texas  Eastern  Transmission 
Corporation  (Applicant),  P.O.  Box  2521. 
Houston,  Texas  77001.  filed  in  Docket 
No.  CP82-295-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate,  of  public 
convenience  and  necessity  authorizing 
the  transportation  of  natural  gas  for 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Pursuant  to  a  gas  transportation 
agreement  dated  December  7, 1981, 
Applicant  proposes  to  transport  up  to 
20,000  dekatherms  (dt)  equivalent  of 
natural  gas  per  day  for  Texas  Gas.  It  is 
asserted  that  Texas  Gas  has  purchased 
quantities  of  natural  gas  from  Union 
'Texas  Petroleum  Corporation's 
prodtiction  in  the  East  Sour  Lake  Field 
area  of  Hardin  and  Je&raon  Counties, 


Texas,  and  the  Red  Bluff  Lake  Field  in 
Loving  County,  Texas,  which  gas  would 
be  delivered  to  Houston  Pipe  Line 
Company  (HPL).  It  is  submitted  that  HPL 
would  deliver  the  gas  to  Applicant  at  an 
existing  interconnection  in  Chambers 
County,  Texas,  or  other  mutually 
agreeable  existing  points  of 
i  n  terconnenction. 

Applicant  states  it  would  deliver  the 
subject  gas,  less  2.0  percent  for 
shrinkage,  to  Texas  Gas  at  an  existing 
point  of  interconnection  in  Jefferson 
•  Davis  Parish.  Louisiana.  Applicant 
further  proposes  to  redeliver  the  gas  to 
Texas  Gas  at  two  alternative  secondary 
points  located  at  the  interconnection 
between  the  pipeline  systems  of  Texas 
Gas  and  Applicant  located  near  Eunice. 
Evangeline  Parish,  Louisiana  or  the 
interconnection  between  the  pipeline 
systems  of  Texas  Gas  and  Applicant 
located  Dear  Lisbon,  Clairbome  Parish, 
Louisiana. 

Texas  Gas,  it  is  stated,  would  pay 
Applicant  for  the  proposed  Service 
pursuant  to  Applicant's  Rate  Schedule 
TS-1  which  rate  is  presently  22.61  cents 
per  dt  equivalent 

It  is  asserted  that  the  proposed 
service  would  provide  Texas  Gas  with  a 
cost-efficient  method  of  securing  the 
quantities  of  natural  gas  which  it  has 
purchased  remote  from  its  system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  28. 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  writh  the 
requirements  of  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  fiu-ther  notice  before  the 
Commission  or  its  designee  on  this 
apphcation  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
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convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  to 
be  represented  at  the  hearing. 
Kenneth  F.  Phimb, 
Secretary. 

(FR  Doc.  82-13172  FiM  S-1}-8Z:  S:45ain| 
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[Docket  No.  RP82-74-0001 

Texas  Gas  Transmission  Corp4 
Proposed  Changes  in  Fere  Gas  Tariff 

May  la  1982. 

Take  notice  that  oh  April  30, 1982, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  proposed 
changes  to  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1  and  Original 
Volume  No.  2.  The  proposed  changes 
would  increase  revenues  from 
jurisdictional  sales  and  services  by 
approximately  $102,967,000  based  on  the 
12  month  period  ended  January  31, 1982, 
as  adjiisted,  compared  with  the  rates 
effective  on  February  1, 1982. 

Texas  Gas  states  that  the  increased 
costs  are  attributable  to  (1)  increases  in 
operating  expenses;  (2)  increase  in  rate 
base  and  related  cost8:«nd  (3)  increase 
in  rate  of  return  and  related  taxes. 

Texas  Gas  requests  an  effective  date 
of  June  1, 1982,  for  the  proposed  Revised 
Sheets.  Texas  Gas  further  states  that  it 
served  copies  of  this  filing  upon  the 
company's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20428,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
shoidd  be  filed  on  or  before  May  17, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  washing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenoedi  F.  Plumb, 
Secretary. 

|FR  Doc  82-13173  PUad  5-13-82: 8:45  >m| 
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[Docket  No.  CPS2-300-000] 

United  Gas  Pipe  Line  Co.  Mid  Texas 
Eastern  Transmission  Corp^ 
Application 

May  7. 1982. 

Take  notice  that  on  April  26. 1962, 
United  Gas  Pipe  Line  Company  (United). 
P.O.  Box  147a  Houston,  Texas  77001. 
and  Texas  Eastern  Transmission 
Corporation  (Texas  Eastern),  P.O.  Box 
2521,  Houston.  Texas  77001,  filed  in 
Docket  No.  CP82-30Q-000  a  joint 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  transportation  and 
exchange  of  natiual  gas  between  the 
parties,  all  as  more  fiilly  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Pursuant  to  an  exchange  agreement 
dated  March  21. 1982.  United  and  Texas 
Eastern  propose  to  transport  and 
exchfmge  on  a  firm  basis  up  to  5,000  Mcf 
of  natural  gas  per  day.  It  is  stated  that 
Texas  Eastern  would  deliver  or  cause 
the  debvery  of  natural  gas  to  United  at 
delivery  points  in  Panola  and  Bee 
Counties,  Texas,  and  DeSoto  and 
Lincoln  Parishes,  Louisiana.  United,  it  is 
asserted,  would  deliver  or  cause  the 
delivery  of  gas  to  Texas  Eastern  in  Cass, 
Jackson,  Bee.  and  Panola  Counties, 
Texas.  It  is  submitted  that  the  subject 
exchange  service  commenced  April  1, 
1980.  pursuant  to  Part  284  of  the 
Commission's  Regulations. 

AppUcants  assert  that  the  proposed 
exchange  of  natural  gas  would  be 
substantially  equal  and  mutually 
beneficial:  therefore,  no  charge  to  either 
party  would  be  necessary. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  28, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C  20426, -a  petition  to  intervene  or  a 
protest  in  accordance  writh  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  peirticipate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
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Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity,  if  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  8B-13174  Filed  5-t3-aZ;  a:4S  ain{ 
BIUJNG  CODE  S717-01-M 


[Docket  No.  CP82-294-000] 

United  Gas  Pipe  Line  Co^  Application 

May  7, 1982. 

Take  notice  that  on  April  2a  1982, 
United  Gaa  Pipe  Line  Company 
(Applicant),  P.O.  Box  1478,  Houston, 
Texas  77001,  filed  in  Docket  No.  CP82- 
294-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  a  tap  in  Perry  County, 
Mississippi,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  construct  and 
operate  a  2-inch  tap  on  its  existing 
fackson  to  Mobile  16-inch  line  in  Perry 


County  to  serve  the  Wilhnut  Gas  and 
Oil  Company  (Willmut).  It  is  asserted 
that  the  proposed  tap  would  provide  gas 
service  to  a  proposed  new  subdivision 
in  Perry  County. 

Applicant  asserts  that  due  to  a 
substantial  loss  of  industrial  load 
experienced  by  Willmut  in  recent  years 
the  proposed  tap  would  not  necessitate 
an  increase  in  Willmut's  present 
maximum  daily  quantity  allocation.  It  is 
asserted  that  the  cost  of  the  proposed 
tap  is  estimated  to  be  $1,440  which 
would  be  reimbursed  by  Willmut. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  May  28, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10]  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  vkrill 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  pefitit}n 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 


certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  inervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
beheves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb. 
Secretary. 

|FR.  Doc.  82-13175  FiM  5-13-82: 8:46  ■■} 
BILUNC  CODE  STir-OI-W 

Office  of  Hearings  and  Appeals 

Cases  RIed;  Weelt  of  April  16  Through 
April  23, 1982 

During  the  week  of  April  16,  through 
April  23, 1982,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  of  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  D.C  20461. 
Geotge  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
May  7, 1982. 


UST  OF  Cases  Received  by  the  OfF«CE  of  Hearings  and  Appeals 

CVWMk  of  Apr.  16,  thraugh  Apr.  23, 1862] 


DM* 

CaMNa 

Type  of  aubmMon 

Apr.  19,  1982 

HFA-0062 _ _... 

tkin  FtoquMl  Denial  i«su«d  by  ttie  Offlc*  ol  SpecM  Oxmtet  «inmU  ba 

mondad.  and  Enon  Cotnpany  U  SA  wouM  racalva  accas*  to  docunwfns 

relating  to  the  firm's  audK. 

Apr.  19.  1982.—.. 

Vickm  Etwrgy  Corp./Rira  Ford  Salw  Ca.  at  al.,  Wnh- 

HF)M)028 

Supplamental  Onter   K  granted:  The  applicatiana  tor  refund  Mad  by  Ffeaa  Ford 

Ington,  DC. 

Salae  Ca,  et  al.  re<»jesting  a  portion  ol  the  eacrow  ftxid  provldBd  by  VIckera 
Energy  Corporation  would  ba  granted. 

Apr.  19, 1982 

Vlckars  Enwgy  Corp./SMM  o(  KantM  ax)  WttconMi, 

HFX-OOe 

WaMnglorv  0.C 

Kanaaa  and  Vw  State  ot  Wbconaln  requesting  a  porton  of  the  aacnwr  lund 
provMad  by  Vlckara  Energy  Corporatran  would  be  granted. 

Apr.  19,  1992 

Cofvifnonwcwin  Oi  ■  H#nninQ  COfUpcny,  WMhlnfltOfv  u>C  •• 

HEF-002S 

nanmiig  Con^peny.  Inc..  would  receive  an  mutfMan  Irem  the  proKfaiona  of  10 
CFR  211.87,  the  Puerto  Rico  Naptba  EntRlanianis  Prognm  wlitoh  nMuld 

|FR  Doc  U-ISUS  FUed  Vl>«2;  8)46  am] 


Cases  Filed;  Week  of  April  23  Through 
April  30, 1982 

During  the  week  of  April  23  through 
April  30. 1982,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Enei:gy. 
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Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  ivithin  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 


publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  guch 
comments  shall  be  filed  with  the  Office 
of  Heatings  and  Appeals,  Department  of 
Energy,  Washinguin,  D.C  20461. 
George  B.  Biesnay. 

Director,  Officer  of  Hearings  and  Appeals. 
May  7. 1982. 


List  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

[Week  o(  Apr.  es  Through  Apr.  SO,  1962] 


Apr.  26,  1968. 

Apr  26.  1962., 
Apr.  27. 1982.. 
Apr  27,  1992.. 

Apr  27, 1962.. 
Apr.  27. 1962  _. 
Apr.  27.  1962... 
Apr  27.  1982  „ 
Apr  27.  1962... 
Apr.  27.  1982... 

Apr.  28.  1982.. 

Apr  29,  1982 

Apr  as,  1962. 


Nwneand  kxatxM  o(  applcant 


Monsanto  Company,  Houston,  Texas .. 


Adartic  RIcWield  Company.  Washington,  DC 

QuH  OH  Corporation,  Washington,  D.C _ 

Kern  OB  a  Refining  Company.  Los  Angeles.  California.... 


Case  No. 


HEIMXMS.. 


Type  of  wbmisaion 


Louiaiana  Land  and  ExptoratKm  Con^Mny,  Washington, 
DC 


Marathon  OH  Company,  Washington.  D.C 

Standard  Oa  Company  of  Ohio,  Cleveland.  Ohio. 

State  of  New  Yo«K  Albany,  New  York 

Texaco  Inc.,  Washington,  OC 


HRZ-OOSe.. 


HRZ.4067 

HEE^)026  and  HEL-0006.. 


Apr.  30.  1982. 


II 


The  Denver  Post.  Denver.  Colorado .. 


Hughes.  Hubbard  A  Reed,  New  Yofk.  New  Yoric- 


Ashland  Oil  Int/Tosco  Corp.,  Washington,  DC 

Stale  ol  Oelawapa,  Dover,  Delawwe...„ 


Vinson  A  EHuna.  Houston.  Texas.. 


HRZ-OOei.. 
HRZ-O0S8,. 
HRZ-0058- 
HRX.0024.. 

HRz-ooao.. 

HFA-0053.. 


HFA4MM. 


HEJ-0019.. 


HEE-0027.. 


HEX-002S.. 


Motion  for  Discoveiy.  M  granted:  Oisoovary  woM  be  granted  to 

CompBiy  in   connection   with   the  Statement  of  Objections   submitted  in 

raaponse  to  the  March  25.  1962  Propoaad  Oaosion  and  Onler  laiusd  to  «w 

*m  (Case  No.  BEE-161B). 
Interteculoiy  Order    M   granted:    The   Office   of   Spedal   CoMrsal   would  be 

compelled  to  releasa  to  the  pettnner  docunenls  identified  m  its  second 

index  of  pnvieged  documents  filed  March  9.  1962 
kMertooAiry  Order    H   granlKt    Ttw   Office   of   Spea^   Cowisal   would  be 

compelled  to  release  to  the  pMitxx<ar  documents  denbfiad  *i  ils 

>w»«»i  of  privileged  documents,  tiled  Mvch  9,  1962. 
Exoaplion  from  the  Entidaments  Prognm.  H  gtanlad:  Kam  Ol  A  f 

Company  would  receive  an  e«:aplian  to  the  pcoviaions  of  10  CFR  211.67. 

psgaitfng  its  entitlemsnl  purchase  oblgaBons.  The  finn  would  receive  a 

Ismporary  SKceplion  panting  a  tm  rtatsiitilluii  on  ils  nilicabon  lor 

exeaplloii.  " 

MedooMoiy  Oder.   N  granteit  Tha  Ofltoa  oi  Special  Counsel  would  be 

compeied  to  release  to  the  peMlonar  dBouments  identified  In  Ms  second 

index  of  pnvileged  documents,  Bed  Marrti  6.  1982. 
HUertocutory   Order    II   granted:   The  OOtoa  of   SpeoiM   Comal   wodd  be 

compelled  to  release  to  the  pMMonar  docunents  idenVfied  in  Its  second 

index  of  privileged  docunsnis,  Mad  March  9.  1962. 
(ntarloaitory  Odsr.   M  gransad   TTis  Olica  of  Special   Couraal  woiid  be 

competed  to  rsleaae  to  the  pelilioner  doconenis  xlentitod  in  ito  second 

kKtax  0*  pmteged  documents,  Hsd  Msrch  9.  1962. 

Supplemental  Order.  If  granted:  The  State  of  New  York  wouM  b«  dkMwJ  to 

partidpats  li^  in  the  RemadM  Omer  proeeaiftns  ^H«l  Shsl  01  CDncnv 
(Case  Na  HHO-O021).  ' 

MBrtoculory  Oder.   N  granted:  Tha  CMea  ol  OpacW  Counaal  woMld  be 

Gonpated  to  release  to  0«s  paMionar  documents  idenblied  In  as  saoond 

index  of  pnvileged  documents.  Red  Match  9,  196^ 

Appeal  of  an  Inlormalion  Requeal  Denial.  N  giwtett  !>«  /^iHI  6.  1962. 
fritannation  Request  Denial  issued  by  the  rrsedom  of  toloi  niton  Canter 
wouMbe  rescinded  and  the  Denver  Poet  wouk)  receive  Kcass  to  tf  nporte 
df  audits  pertonned  within  the  past  three  years  by  «»  Deferse  Contract  Audi 
Agents  on  all  contracts  with  Fanis  and  Sdaaon  kic  ol  Tiisa,  OkMun^ 

Appeal  of  an  Intormatxjn  Requeal  Dsnisl.  If  gfanted:  The  Mach  12.  1861 
Intormatior  Request  Denial  issued  by  Deputy  Qansral  Counsel  tor  Entotoe- 
mem  and  Litigation  would  be  resokided  and  Nughas,  Hubb«d  *  Read  wohU 
laceive  access  to  certsin  DOE  intonnatioa 

Prolactive  Order  H  granted:  Tosco  Corp.  wouU  anisr  into  a  Piatectne  Ortar 
wUh  Ashland  Oil  Inc.  rsganfng  »ie  releess  of  propnetary  mfomwliuii  to  Toaco 
SI  oonnectKMi  with  Aahland  Oi  kw.'t  app*catx>n  tor  Exoapton  (Cms  Na 
BEE-1676). 

Exception  to  the  tostitutional  Conservatton  Pro-am.  R  grwiled:  The  State  ol 
Deleware  wouto  receive  an  exception  from  the  provnons  of  10  CFR  rt»t  4SS, 
regsrdkig  administralive  grant  eqienses  tar  tie  tout)  cycto  of  r^m  (Cycto 

Suppiemenm  Order.  H  granted:  The  Oflica  of  Hemigs  mt  AppeM  woaM 
eor*m  the  order  issued  to  Vinson  and  Ekins  on  Apnl  6.  1982  (Case  Na 


|FK  Doc  82-13128  Filed  S-13-B2;  8:4S  am] 
BILUNO  COOC  B450-01-M 


Office  of  the  Secretary 

Proposed  Subsequent  Arrangements; 
Australia 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954.  as  amended  (42 
U.S.C.  216G)  notice  is  hereby  given  of 
proposed  "subsequent  arrangements" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Australia  Concerning  Peaceful  Uses 


of  Nuclear  Energy,  and  the  Agreement 
for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Japan 
Concerning  Civil  Uses  of  Atomic  Energy, 
as  amended. 

The  subsequent  arrangements  to  be 
carried  out  under  the  above  mentioned 
agreements  involve  approval  for  the 
following  sales: 

Contract  Number  S-AU-114.  to  the 
South  Australia  Health  Commission. 


Adelaide,  South  Australia,  25  grams  of 
natural  uraniimi,  for  use  as  standard 
reference  material. 

Contract  Number  S-JA-302,  to  the 
Japan  Atomft:  Energy  Research  Institute. 
4  grams  of  uranium  enriched  to  93.336% 
in  U-235,  for  use  as  standard  reference 
material. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
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it  has  been  determined  that  the 
furnishing  of  these  nuclear  materials 
will  not  be  inimical  to  the  common 
defense  and  security. 

These  subsequent  arrangements  will 
take  effect  no  sooner  than  Hfteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Dated:  May  10. 1982. 
Harold  0.  Bengelsdorf. 
Office  of  International  Nuclear  and  Non- 
Proliferation  Policy. 

(FR  Doc.  82-13192  Filed  $-13-82;  8:45  am] 
nUJNG  CODE  MS0-01-M 


Proposed  Subsequent  Arrangement, 
Canada 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Canada  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreement  involves  approval  for  the 
following  sale: 

Contract  Number  S-CA-325,  to 
Atomic  Energy  of  Canada,  Ltd.,  49 
milligrams  of  thorium-230,  for  use  in 
mass  spectrometric  analysis  of  fuels 
from  CANDU  and  research  reactors. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  the 
fiunishing  of  the  nuclear  material  will 
not  be  inimical  to  the  common  defense 
and  security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

For  the  Department  of  Energy. 

Date:  May  10. 1982. 

Harold  0.  Benegelsdorf, 

Office  of  International  Nuclear  andNon- 
Proliferation  Policy. 

|FR  Doc.  82-13133  Filed  S-13-82;  8:45  am) 
BILUNG  CODE  e717-01-M 


Proposed  Subsequent  Arrangement; 
Japan 

Pursuant  to  section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Japan  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 


The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreement  involves  approval  for  the 
following  sale: 

Contract  Number  S-IA-306,  to  the 
Power  Reactor  and  Nuclear  Fuel 
Development  Corporation,  Japan,  1  gram 
of  plutonium-242,  and  10  grams  of 
uranium-233,  to  be  used  for  density 
analysis  of  plutonium  and  uranium. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  the 
furnishing  of  these  nuclear  materials 
will  not  be  inimical  to  the  common 
defense  and  security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  pubhcation  of  this 
notice. 

For  the  Department  of  Energy. 
DatediMay  10, 1982. 
Harold  D.  Bengelsdorf, 

Office  of  International  Nuclear  and  Non- 
Proliferation  Policy. 

|FR  Doc  82-13194  Filed  5-13-82:  a'45  am) 
BILUfta  CODE  64S0-01-M 


Voluntary  Agreement  and  Plan  of 
Action  To  Implement  the  International 
Energy  Program;  Meeting 

In  accordance  with  section 
252(c)(l)(A)(i)  of  the  Energy  Policy  and 
Conservation  Act  (42  U.S.C.  6272). 
notice  is  hereby  provided  of  a  meeting 
of  Subcommittee  A  of  the  Industry 
Advisory  Board  to  the  International 
Energy  Agency  (TEA).  The  meeting  will 
be  held  on  May  21. 1982.  at  the  offices  of 
Exxon  Corporation,  1251  Avenue  of  the 
Americas,  New  York.  New  York, 
beginning  at  9:30  a.m. 

This  meeting  is  being  held  in  order  to 
permit  representatives  of  some  of  the 
members  of  Subcomittee  A  to 
participate  in  a  meeting  of  a  Joint 
Government/Industry  Design  Group  that 
has  been  established  by  the  lEA  for  the 
preparation  of  the  Fourth  lEA  Allocation 
Systems  Test. 

The  agenda  for  the  meeting  is: 

1.  Testing  of  pricing  principles. 

2.  Work  program. 

As  provided  in  section  252(c)(l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act,  this  meeting  will  not  be  open  to  the 
public. 

Issued  in  Washington,  D.C..  May  11, 1982. 
Craig  S.  Bamberger. 

Assistant  General  Counsel,  International 
Trade  and  Emergency  Preparedness. 

|FR  Doc.  82-13304  Filed  5-13-82;  8:45  un) 
aiLUNQ  CODE  MSO-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPTS-51413;  PN-FRL-2 124-6) 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  Section  5(a)(1)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(1)  premanufacture  notices  are 
discussed  in  EPA  statements  of  interim 
policy  pubhshed  in  the  Federal  Register 
of  May  15, 1979  (44  FR  28558)  and 
November  7, 1980  (45  FR  74378).  This 
notice  announces  receipt  of  eighteen 
PMNs  and  provides  a  summary  of  each. 

DATES:  Close  of  Review  Period: 

PMN  82-322,  July  29. 1982. 

PMN  82-323.  82-324.  82-325  and  82-326. 

August  1. 1982. 
PMN  82-327.  82-328  and  82-329.  August 

2,1982. 
PMN  82-330.  83-331. 82-332  and  82-333. 

August  3. 1982. 
PMN  82-334,  82-335,  82-336  and  82-337. 

82-338  and  82-339.  August  4. 1982. 

Written  comments  by: 
PMN  82-322,  June  29, 1982. 
PMN  82-323,  82-324,  82-325  and  82-328, 

July  2, 1982. 
PMN  82-327,  82-328  and  82-329,  July  3. 

1982. 
PMN  82-330.  82-331.  82-332  and  82-333, 

July  4, 1982. 
PMN  82-334.  82-335.  82-336,  82-337,  82- 

338  and  82-339.  July  5, 1982. 
ADDRESS:  Written  comments,  identifled 
by  the  document  control  number 
"[OPTS-51413]"  and  the  specific  PMN 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Office  of 
Pesticides  and  Toxic  Substances, 
Environmental  Protection  Agency.  Rm. 
E-409.  401  M  St..  SW..  Washington.  DC 
20460,  (202-382-3532). 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Dull,  Acting  Chief.  Notice  Review 
Branch.  Chemical  Control  Division  (TS- 
794).  OfHce  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-216,  401  M  St.,  SW.,  Washington,  DC 
20460,  (202-382-3729).    - 
SUPPLEMENTARY  INFORMATION:  The 
following  are  summaries  of  information 
provided  by  the  manufacturer  on  the 
PMNs  received  by  EPA: 
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PMN  82-322 

Manufacturer.  S.  C.  fohnson  and  Son, 
Inc. 

Chemical.  (G)  Styrene  acrylate 
copolymer. 

Uae/Produotioa.  (G)  Open  use.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submrtted. 

Exposure.  Confidential. 

En  vironmental  Reieaae /Disposal. 
Confidential. 

PMNS2-323 

Manufacturer.  Witco  Chemical 
Corporation. 

Chemical.  (G)  t-alkyl  peroxyester. 

Use /Production.  (S)  Initiator  of  vinyl 
monomera.  Prod,  range:  5,000-75.000  lbs/ 
yr. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  accidental. 

Eavironmentai  Release /Disposal.  No 
release.  Disposal  by  publicly  owned 
treatment  works  (POTWJ. 

PMN82~St4 

Manufacturer.  Confidential. 

Chemical.  (G)  Phenoxy  ester  resin. 

Use/Production.  (S)  Industrial  resin 
for  low  VOC  and  conventional  coating. 
Prod,  range:  2,500-50,000  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture,  processing 
and  use:  dermal,  inhalation  and  eye,  a 
total  of  53  workers,  up  to  8  hrs/da,  up  to 
250  da/yr. 

Environmental  Release/Disposal. 
Less  than  10-100  kg/yr  released  to  air  up 
to  17  hrs/da,  up  to  250  d&lyt,  less  than 
10-100  kg/yr  to  wafer  and  10-10,000  kg/ 
yr  to  land.  Disposal  by  incineration  and 
approved  iancUill. 

PMN  82-325 

Manufacturer.  Confidential 

Chemical.  (G)  Acrylic  icsin. 

Use/Production.  Confidential.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  12  workers, 
within  20  hrs. 

Environmental  ReleaBe/Disposal. 
Disposal  by  reprocessing  or 
incineration. 

PMN  82-328 

Manufaoturer.  Confidential 

Chemical.  (G]  Substituted  pyridine. 

Use/Production.  {S]  ChemicEd 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Date.  Acute  oral:  Moderately 
tMcic:  Acute  dermal:  280  mgfkg,  Eye: 
Very  slight  irritation. 

Exposure.  Manufacture  and  use: 
dermal  and  inhalation,  8-12  woAers,  1- 
2  hrs/da,  lOft-150  da/yr. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  incineration. 


PMN  82^327 

Importers.  Confidential. 

Chemical.  fG)HydruKy.  amine- 
substituted  anthraquinone. 

Use/Import.  (S)  faidustrial  dye  for 
textile  fibers  and  fabrics,  import  rai^: 
200-5.000  kg/yr. 

Toxicity  Data.  Acute  oral:  >  5  g/kg; 
Skin:  Slight  irritant:  Eye:  Non-irritant. 

Exposure.  Processing,  use  and 
disposal  dermal,  a  total  of  60  workers, 
14)  to  S  Ivs/da,  up  to  120  da/yr. 

En  vironmental  Release/Disposal 
100-1.000  kt/yr  released  to  water  2  hrs/ 
da,  120  da/yr.  Disposal  by  POTW  and 
incineration. 

PMN  82-328 

Manufacturer.  American  Cyanimid 
Company. 

Chemical  (G)  Modified  amine. 

Use/Production.  (G)  Resin  curing 
agent.  Prod,  range:  Confidential. 

Toxioity  Data.  Acute  oral:  3.7  g/kg: 
Acute  dermal:  >2  g/kg:  Skin:  Moderate 
irritant  Eye:  Moderate  irritant. 

Exposure.  Manufacture:  dermal  and 
inhalation,  a  total  of  38  workers,  up  to  16 
hrs/da,  up  to  50  da/yr. 

Environmental  Release/Disposal. 
Minimal  release  to  water  and  land. 
Disposal  by  POTW. 

PMN  82-329 

Manufacturer.  Confidential 

Chemical.  (G)  Poly 
((aminoalkylamino)  alkylene  oxidel. 

Use/Production.  (G)  Component  of 
water  processing  equipment  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and  use:  1 
workers.  1  hr/mo. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  permitted  disposal 
faciltfies. 

PMN  82-330 

Manufacturer.  National  Starch  and 
Chemical. 

Chentioal.  (G)  Poly  {vinyj  acrylate). 

Use/Production.  (S)  Pressure  sensitive 
adhesive.  Prod,  range:  500-20.000  Ibs/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  inhalation,  a 
total  of  50  workers,  up  to  8  hrs/wk. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  approved  landfill. 

PMN  82-331 

Manufacturer.  Confidential. 

Chemical  (G)  Nttropbenyl  amide. 

Use/ProdMiction.  (S)  Site-bmited 
intermediate,  f^d.  range:  15.000-100,000 
kg/yr- 

Toxicity  Data.  Acute  oral:  €.4  g/kg: 
Acute  dermrfl  >  2.0  g/kg;  Skin:  Mmimal 
irritant;  Eye:  USM  Imtant 


Exposure.  Minimal:  dermal  a  total  of 
24  workers,  up  to  390  hrs/hr. 

Environmental  Release /Disposal.  No 
release.  Dispose!  by  biological  treatment 
system  and  National  PoUution  Discharge 
Elimination  System  (NPDES). 

PMN  82-332 

Manufacturer.  Confidential 

Chemical  (G)  Aminophenyl  amide. 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range:  VOMOSajaoo 
kg/yr. 

Toxicity  Data.  Acute  oral:  QM  g/kg: 
Acute  dennal:  >2.0  g/kg;  Skin:  Non- 
irritant;  Eye:  Moderate  irritant 

Exposure.  Minimal:  dennal  a  total  of 
21  workers,  up  to  221  hrs/yr. 

Environmental  Release/ Disposal.  No 
release.  Disposal  by  biological  treatment 
system  and  NPDES. 

PMN  82-333 

Manufacturer.  Reliance  Universal  Inc. 

Chemical  (G)  Polyacrylate. 

Use/Production.  (S)  Polymer  for 
industrial  business  machines.  Prod, 
range:  300.00&-2.0004X)0  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture,  processing 
and  use:  dermal,  a  total  of  9  workers,  up 
to  8  hrs/da,  up  to  260  da/yr. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  approved  landfill  or 
Resource  Conservation  and  Recovery 
Act  (RCRA). 

PMN  82-334 

Manufacturer.  Confidential. 

Chemical.  pG)  5-chloro-4-nitro-2- 
substituted  aryloxydimethylanilhie. 

Use/Production.  Confidential  Prod. 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and  use: 
dermal  and  inhalation,  a  total  of  4 
workers,  up  to  2  hrs/da,  op  to  15  da/yr. 

Environmental  Reiease /Disposal. 
Less  than  10  kg/yr  released  to  air  2  hrs/ 
da.  15.da/yr.  Disposel  by  incinenatiaa 
and  approved  landfill 

PMN  82-335 

Manufacturer.  Confidential. 

Chemical  (G]  5-chlora-2-flubstitii4ed 
aryloxyanihne. 

Use/Production.  Ccmfidential  ftvd.. 
range:  Confidential. 

Toxicity  Data.  No  data  sulnaitted. 

Exposure.  Manufacture  and  use: 
dermal  and  inhalation,  a  total  of  4 
workers,  up  to  1  hr/da,  up  to  93  da/yx. 

Environmental  Releese/Qispoaal. 
Less  than  lOitg/yr  released  to  air  1  hr/ 
da,  93  da/yc  Disposal  by  incioetation 
and  approved  landBH 
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PMN  82-336 

Manufacturer.  Confidential. 

Chemical.  (G)  2-chloro-4(N,N- 
dimethylamino}-5-8ubstituted 
aryloxydiazonium  tetrafluoroborate. 

Use/Production.  Confidential.  Prod, 
range:  Confidential. 
-   Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture,  use  and 
disposal:  dermal  and  inhalation,  a  total 
of  8  workers,  up  to  Vhr/da,  up  to  40  da/ 
yr. 

Environmental  Release/Disposal 
Less  than  10  kg/yr  released  to  air  1  hr/ 
da,  24  dalyt.  Disposal  by  incineration 
and  approved  landfill. 

PMN  82-337 

Manufacturer.  Confidential. 

Chemical.  (G)  5-chloro-2-sub8tituted 
aryloxydimethylaniline. 

Use/Production.  Confidential.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and  use: 
dermal  and  inhalation,  a  total  of  4 
workers,  up  to  1  hr/da,  up  to  10  da/yr. 

Environmental  Release/Disposal. 
Less  than  10  kg/yr  released  to  air  8  hrs/ 
da,  10  da/yr.  Disposal  by  incineration 
and  approved  landfill. 

PMN  82-338 

Manufacturer.  Confidential. 

Chemical.  (G)  Disubstituted 
triazolidine. 

Use /Production.  (S)  Company-limited 
chemical  intermediate.  Prod,  range:  75- 
150  kg/yr. 

Toxicity  Data.  Acute  oral:  800-1,600 
mg/kg;  Acute  dermal:  1,000  mg/kg;  Skin: 
Slight;  Acute  intraperitoneal:  50-100  mg/ 
kg. 

Exposure.  Manufacture  and  use: 
dermal  and  inhalation,  a  total  of  40 
workers,  up  to  1  hr/da,  up  to  10  da/yr. 

Environmental  Release /Disposal.  No 
release.  Disposal  by  biological  treatment 
system  and  incineration. 

PMN  82-339 

Manufacturer.  Confidential. 

Chemical.  (G)  Disubstituted 
triazolidine  salt. 

Use /Production.  (G)  A  constituent  of 
an  article  for  commercial  and  consumer 
use.  Prod,  range:  200-350  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  a  total  of  55  workers,  up  to  1 
hr/da,  up  to  20  da/yr. 

Environmental  Release/Disposal.  No 
release  to  water  and  land  with  mlnhnal 
to  air.  Disposal  by  incineration. 


Dated:  May  10, 1982. 
Woodson  W.  Bercaw, 

Acting  Director,  Management  Support 
Division. 

|FR  Doc.  82-13007  Piled  5-13-82: 8:46  am| 
BILLMQ  CODE  SS60-S0-1I 

[ER-FRL-212e-1] 

Availability  of  Environmental  Impact 
Statements  Filed  May  3  Through  May 
7, 1982  Pursuant  to  40  CFR  Part  1506.9 

RESPONSIBLE  AGENCY:  Office  of  Federal 
Activities.  Ms.  Kathi  Wilson.  (202)  245- 
3006. 

Corps  of  Engineers: 
EIS#  820258,  Draft,  COE,  OH.  Maumee  Bay 

State  Park  Shoreline  Protection,  Lucas 

County,  Due:  June  28, 1982 
EIS#  820259,  Final,  COE.  AL,  Lower  Mobile 

Bay  Natural  Gas  Production  Permit, 

Mobile  and  Baldwin  Co..  Due:  June  14, 

1982 
EIS#  820257,  Final,  COE,  SEV,  L\.  MN. 

Upper  Mississippi  River  Resoure 

Management  Plan.  Due:  )une  14, 1982 
EIS#  820256,  Final.  COE.  II,  Chicago  Area 

Disposal  Facility/Maintenance  Dredging, 

Cook  County,  Due:  June  14, 1982 
E1S#  820278,  Final,  COE,  LA,  Mississippi 

River  Flood  Control,  Tensas  Basin. 

Bushley  Bayou,  Due:  June  14, 1982 
EIS#  820263,  Final,  COE,  SEV,  MO,  KS, 

Brush  Creek  and  Tributaries  Flood 

Control  Plan,  Due:  June  14, 1982 
EIS#  820267.  DSuppl.  COE.  TN.  West 

Tennessee  Tributaries  Flood  Control. 

Obion-Forked  Deer  R.  Basin.  Due:  June 

28.1982 
EIS#  820266,  FSuppl,  COE,  CO,  Glenwood 

Canyon  1-70  Project,  Permit,  Garfield 

County.  Due:  June  14, 1982 
Department  of  Commerce: 
EIS#  820276,  Final,  DOC,  LA,  Louisiana 

International  World  Exposition  1984, 

Jefferson  Parish,  Due:  June  14, 1982 
EIS#  820274,  Final,  NOA,  SEV,  REG.  ATL, 

Atlantic  Sea  Scallop  Fishery,  Fishery 

Management  Plan,  Due:  June  14, 1982 
Department  of  Interior: 
EIS#  820269,  Draft,  BLM,  OR,  Eugene- 

Medford  500  KV  Transmission  Line, 

Rights-of-Way.  Due:  July  7, 1982 
EIS#  820279,  Final,  NPS,  CA.  Santa  Monica 

Mountains  National  Recreation  Area, 

Due:  June  14. 1982 
EIS#  820273.  Final.  SFW.  MN,  Minnesota 

Valley  National  Wildlife  Refuge  Land 

Use  Plan,  Due:  June  14, 1982 
Department  of  Transportation: 
EIS#  820272,  Final,  FAA.  CT,  Brainard 

Airport  Directional  Aid  Approach 

Facility,  Hartford  County,  Due:  June  14, 

1982 
EIS#  820271,  Final,  FHW,  CA,  CA-101 

Improvement.  Redwood  Valley  Area, 

Mendocino  County,  Due:  June  14. 1982 
EIS#  820277.  Final.  FHW,  CA.  CA-36 

Reconstruction  and  Bridge  Replacement, 

Humboldt  County.  Due:  June  14. 1982 
EIS#  820288.  DSuppl.  FHW,  ML  1-69 

Construction,  Charlotte  to  1-69,  Eaton 

County,  Due:  June  28, 1982 


Environmental  Protection  Agency: 
EIS#  820270.  Draft,  EPA,  FL,  Jacksonville 

Harbor  Disposal  Site,  Designation,  Duval 

County,  Due:  June  2a  1982 
EIS#  820262,  Draft,  EPA,  SC,  Hilton  Head 

Island  Wastewater  Treatment  Facilities 

Grant,  Beaufort  Co.,  Due:  July  9. 1982 
E1S#  820280,  Final,  EPA.  SEV,  REG, 

Phosphate  Rock  Plants,  Promulgated 

Standards,  Due:  June  14, 1982 
Department  of  Housing  and  Urban 

Development: 
E1S#  820260,  Draft,  HUD,  MD,  Foxcraft, 

Farmbrook  and  Timberline  Subdivisions, 

Mortgage  Insurance.  Due:  Jane  28, 1982 
EIS#  820275,  Draft,  CDB,  NY,  Union  Station 

Conversion,  UDAG,  City  and  County  of 

Albany,  Due:  June  28, 1982 
EIS#  820281.  DSuppl,  CDB,  CA,  National 

City  Downtown  Redevelopment  Project, 

CDBG,  San  Diego  County,  Due:  June  28, 

1982 
Nuclear  Regulatory  Commission: 
EIS#  820265,  Draft,  NRC,  WA,  Skagit/ 

Hanford  Nuclear  Plant,  Units  1  and  2, 

Permits,  Benton  County,  Due:  June  28. 

1982 
Department  of  Agriculture: 
EIS#  820261,  Draft,  AFS,  CO,  Rifle  Ski  Area 

Development,  While  River  National 

Forest,  Permit  Due:  June  28. 1982 
Veterans  Administration: 
EIS#  820264.  DSuppl,  VAD,  AL,  Fort 

Mitchell  National  VA  Cemetery,  Russell 

County,  Due:  June  2a  1982 
Amended  Notices: 
EIS#  82016a  Draft,  FHW,  SEV,  WV,  OH. 

Appalachian  Corridor  D  Construction,  I- 

77  to  Ohio  River,  Published '  FR  4-9-82— 

Review  Extended,  Due:  June '  30, 1982 
EIS#  820240,  Draft,  AFS,  MT,  Beaverhead 

National  Forest  Land  Management  Plan, 

Published '  FR  5-7-82— Review 

Extended,  Due:  Aug.'  2, 1982 
EIS#  820234,  Final,  BLM,  SEV,  Offshore 

North  Atlantic  States  1982  OCS  Oil  and 

Gas  Lease  Sale  No.  52.  Due:  June  *  14, 

1982 
Dated:  May  11. 1982. 
Louis  |.  Conlia, 
Acting  Director,  Office  of  Federal  Activities. 

[FR  Doc  82-132M  Filed  5-13-82:  8:45  imj 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Radio  Advisory  Committee  Schedules 
Resumed  Sessions 

The  Advisory  Committee  on  Radio 
Broadcasting,  having  considered  the 
matters  on  the  Agenda  of  its  May  4, 1982 
meeting,  recessed  the  meeting  for 
resumption  as  follows,  at  Room  A-106, 
1229  20th  Street.  NW.,  Washington,  D.C.: 
Monday,  May  10, 1982  at  2:00  pm: 
Resumed  consideration  by  the 
Committee's  Subgroup  on  Technical 


■  Published  FR  4-30-82— Review  period 
reestablished  due  to  noncompletion  of  distribution. 


Matters,  of  technical  preparations  for 
U.S.-Canada  discussions  of  revised 
agreement  on  AM  broadcasting. 

Tuesday,  May  11, 1982  at  9:00  am: 
Consideration,  by  the  Technical 
Subgroup,  of  technical  data  on 
receiver  characteristics,  their 
relationship  to  the  proposals  in 
Docket  80-90,  and  their  impact  on  the 
future  of  FM  broadcasting. 

Tuesday.  May  11, 1982  at  1:30  pm: 
Consideration  by  the  Committee's 
Allocations  Subgroup  of  the 
allocations  implications  of  FM  (1)  new 
station  demand  and  viability;  (2) 
service  losses  and  gains  from  pending 
proposals;  (3)  allocation  priorities  and 
acceptance  criteria. 

Wednesday,  July  7. 1982  at  9:30  am: 
Consideration  by  the  full  Committee 
of  reports  by  its  Technical  and 
Allocations  Subgroups  on  work 
accomplished  and  recommend  future 
action  concerning: 

— FM  allocations  and 
—Implementation  of  the  Final  Acts. 
Rio  de  Janeiro,  1981,  including  the 
development  of  post-Rio 
agreements  with  U.S.  neighbors 
concerning  mutual  protection  of 
each  others'  AM  services. 
— Other  business. 

In  the  likely  event  that  it  will  not  be 
possible  to  conclude  the  consideration 
of  the  foregoing  agenda  matters  at  the 
above-scheduled  sessions,  they  will  be 
recessed  for  resimiption  at  such  times 
and  places  as  will  be  there  decided.  If  it 
should  become  necessary  to  hold  the 
July  7. 1982  meeting  at  a  different 
location,  that  will  be  separately 
announced. 

All  interested  persons  are  invited  to 
participate  at  these  sessions,  which  will 
be  open  to  the  pubhc.  For  further 
information  con,tact  Louis  C.  Stephens, 
Committee  Chairman,  at  FCC 
Headquarters,  (202)  632-7792. 
Federal  Communications  Conunission. 
William  J.  Tricarico. 
Secretary. 

|FR  Doc.  M-13ia  Filed  5-13-«2;  8:45  am) 
BILUNO  CODE  tTll-ei-M 


FEDERAL  MARITIME  COMMISSION 
[Docket  Na  82-26] 

Rascator  Maritime  S  Jl.  v.  Cargill,  Inc.; 
Filing  of  Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Rascator  Maritime  S.A.  against- 
Cargill,  Incorporated  was  served  May  5, 
1982.  Complaiitant  alleges  that 
respondent  pursuant  to  its  terminal 
tariff  provisions,  unlawfully  has  passed 
vessels  out  of  turn  in  violation  of  section 
17  of  the  Shipping  Act.  1916. 
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This  proceeding  has  been  assigned  to 
Administrative  Law  Judge  Charles  E. 
Morgan.  Hearing  in  this  matter,  if  any  is 
held,  shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61. 
The  hearing  shall  include  oral  testimony 
and  cross-examination  in  the  discretion 
of  the  presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements, 
affidavits,  depositions  or  other 
documents  or  that  the  nature  of  the 
matter  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record. 
Francat  C  Humey, 
Secretary. 

|FR  Doc-  BZ-13123  Filed  S-13-a2;  8:45  ami 
BiUJNG  CODE  CTSO^-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclcet  No.  e2M-00M] 

Allergan  Pttarmaceutic^  Inc., 
Premaricet  Approval  of  Softears  ™ 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  announces  its 
approval  of  the  application  for 
premarket  approval  under  the  Medical 
Device  Amendments  of  1976  of 
Softears  ""*  for  polymacon  hydrophilic 
contact  lenses  sponsored  by  Allergan 
Pharmaceuticals,  Inc.,  Irvine,  CA.  After 
reviewing  the  recommendation  of  the 
Ophthalmic  Device  Section  of  the 
Ophthabnic;  Ear.  Nose,  and  Throat;  and 
Dental  Devices  Panel.  FDA  notified  the 
sponsor  that  the  application  was 
approved  because  the  device  had  been 
shown  to  be  safe  and  effective  for  use  as 
recommended  in  the  submitted  labeling. 
DATE:  Petitions  for  administrative 
review  by  June  14, 1982. 
ADDRESS:  Request  for  copies  of  the 
summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  may  be  sent  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  Rm.  4-«2,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOn  FURTHER  INFORMATKM  CONTACT: 

Charles  Kyper,  Bureau  of  Medical 
Devices  (HFK-402),  Food  and  Drug 
Administration,  8757  Georgia  Ave.. 
Silver  Spring,  MD  20910,  301-427-7445. 
SUPPLEMENTARY  INFORMATION:  On 

December  2, 198a  Allergen 
Pharmaceuticals.  Inc..  Irvine,  CA. 


submitted  to  FDA  an  application  for 
premariiet  approval  of  Softears  ™  for 
polymacon  hychvphilic  contact  lenses. 
The  application  was  reviewed  by  the 
Ophthalmic  Device  Section  of  the 
Ophthalmic:  Ear,  Nose,  and  Throat  and 
Dental  Devices  Panel  and  FDA  advisory 
committee,  which  recommended 
approval  of  the  appUcation.  On 
February  12. 1982.  FDA  approved  the 
appUcation  by  a  letter  to  the  sponsor 
from  the  Acting  Director  of  the  Bureau 
of  Medical  Devices. 

Before  enactment  of  the  Medical 
Device  Amendments  of  1976  (the 
amendments)  (Pub.  L.  94-295, 90  StaL 
539-n583),  soft  contact  lens  solutions 
were  regulated  as  new  drugs.  Because 
the  amendments  broadened  the 
definition  of  the  term  "device"  in  section 
201(h)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C  321(h)). 
soft  contact  lens  solutions  are  now 
regulated  aS  class  III  devices  (premaiiiet 
approval).  As  FDA  explained  in  a  notice 
published  in  the  Federal  Register  of 
December  16. 1977  (42  FR  63472),  the 
amendments  provide  transitional 
provisions  to  ensure  continuation  of 
premarket  approval  requirements  for 
class  in  devices  formeriy  considered 
new  drugs.  Furthermore,  FDA  requires, 
as  a  condition  to  approval  that  sponsors 
of  applications  for  premarket  approval 
of  soft  contact  lenses  or  solutions 
comply  with  the  records  and  reports 
provisions  of  Subpart  D  of  Part  310  (21 
CFR  Part  310),  until  these  provisions  are 
replaced  by  similar  requirements  under 
the  amendments. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  FDA's 
approval  is  based  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  upon  request 
from  that  office.  A  copy  of  all  approved 
final  labeling  is  available  for  public 
inspection  at  the  Bureau  of  Medical 
Devices.  Contact  Charles  Kyper  (HFK- 
402).  address  above.  Requests  should  be 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document 

The  labeling  of  Softears  ™  states  that 
the  solution  is  designed  to  improve  the 
comfort  of  lens  wear  by  lubricating  and 
rewetting  daily  wear  polymacon  contact 
leases.  Sponsors  of  daily  wear 
polymacon  contact  lenses  that  have 
been  approved  for  marketing  are 
advised  that  whenever  FDA  publishes  a 
notice  in  the  Federal  Register  of  the 
agency's  approval  of  a  new  solution  for 
use  with  an  approved  soft  contact  lens, 
the  sponsor  of  each  lens  shall  correct  its 
labeling  to  refer  to  the  new  solution,  at 
the  next  printing  or  at  such  other  titnt  as 
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FDA  prescribes  by  letter  to  the  sponsor. 
A  sponsor  who  fails  to  update  the 
restrictive  labeling  may  violate  the 
misbranding  provisions  of  section  502  of 
the  act  (21  LLS.C  352)  as  well  as  the 
Federal  Trade  Commission  Act  (15 
U.S.C.  41-56],  as  amended  by  the 
MagnusoB-Moss  Warranty-Federal 
Trade  Commission' Improvement  Act 
(Pub.L.  9a-637).  Furthermore,  faihire  to 
update  the  restrictive  labeling  to  refer  to 
new  solutions  that  may  be  used  with  an 
approved  lens  may  be  grounds  for 
withdrawing  approval  of  the  application 
for  the  lens,  under  section  515(e)(1)(F)  of 
the  act  (21  U.S.C  380e(eKl)(F)). 

Opportunity  for  Administrative  Rtview 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3)J  authorizes  any  interested 
person  to  petition,  under  section  515(g] 
of  the  act  (21  U.S.C.  360e(g)),  lot 
administrative  review  of  FDA's  decision 
to  approve  this  application.  A  petitioner 
may  request  either  a  formal  hearing 
under  Part  12  (21  CFR  Part  12)  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  FDA's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is. to  be  in  the  form  of 
a  petition  for  reconsideration  of  FDA 
action  under  i  10.33(b)  (21  CFR  10.33(b)). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issues 
to  be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  June  14, 1982.  file  with  the 
Dockets  Management  Branch  (address 
above)  four  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  May  6, 1962. 
WUliam  F.  Randolph. 

Acting  Associate  Commisaioner  far 

Regulatory  Affairs, 

IFR-Boc.  S2^12M3  PU«i^&.l»-«e;  8:4$  i>m| 
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IDodtet  No.  MM-OOeS;  DESI  6390} 

Diphenhydramine  Hydrochloride  for 
Oral  Use;  Oruge  for  Human  Use;  Drug 
Efficacy  Study  Imptementation; 
Followup  Notice  and  Opportunity  for 
Hearing 

aqcnct:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  This  notice  sets  fsrtii  the 
conditions  fbr  maiiieting  the  oral  form  of 
diphenhydrannne  hydrochloride  for  the 
indications  far  whicb  it  continuss  to  be 
regarded  as  effective,  offers  an 
opportunity  for  a  hearing  concsming 
indications  regarded  as  lacking 
substantial  evidence  of  effectivsiess, 
and  terminates  an  exemption  applicable 
to  the  drug. 

DATES:  Hearing  requesta  due  on  or 
before  June  14. 1982;  supplements  to 
approved  NDA's  due  on  or  before  July 
13, 1982. 

ADDRESSES:  Communications  in 
response  to  this  notice  should  be 
identified  with  the  reference  number 
DESI  6290,  directed  to  the  attention  of 
the  appropriate  office  named  below,  and 
addressed  to  the  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  Kffl  20857. 
Supplements  (identify  with  NBA 
number):  Division  of  Surgical-Dental 
Drug  Products  (HFD-ieO),  Rm.  18B-08, 
Bureau  of  Drugs. 
Abbreviated  new  drug  applications  and 
supplements  thereto  (identify  as  such): 
Division  of  Generic  Drug  Monographs 
(HFD-530),  Bureau  of  Drugs. 
Requests  for  l^>eling  guidelines: 
Division  of  Surgical-Dental  Drug 
Products  (HFD-160),  Bureau  of  Drugs. 
Requests  for  hearing  (identify  with 
Docket  Number  appearing  in  the 
heading  of  this  notice):  Dockets 
Management  Branch,  Food  and  Drug 
Administration  (HFA-305).  Rm.  4-62. 
Requests  for  opinion  of  the  applicability 
ef  this  notice  to  a  specific  product: 
Division  of  Drug  Labeling  Compliance 
(HFD-310).  Bureau  of  Drugs. 
Other  communications  regarding  this 
notice:  Drug  Efficacy  Study 
Implementation  Project  Manager 
(HFD-501).  Bureau  of  Drugs. 
FOR  FURTHER  INFORMATION  CONTACT. 
Idm  H.  Hazard,  jr..  Bureau  of  Drugs 
(HFD-32],  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-3650. 
SUPPLEMCNTARY  INFORMATMMC  In  a 
notice  (DESI  6290;  Docket  No.  FDC-D- 
324  [now  Docket  No:  80N'-0085)) 
published  in  the  Federal  Regiet»  af  June 
18, 1971  (36  FR  11758],  the  Feed  and 
Drug  Adintnislration  (FDA)  announced 


its  conclusions  that  diphenfayrdnunine 
hydrochloride  for  oral  use  aa  a 
prescription  drug  is  effective  in  die 
treatment  of  motion  sickness, 
parkinsonism,  and  allergic  reactions. 
The  drug  was  also  classified  as  less  than 
effective  (probaWy  effectfve,  possibly 
effective,  and  lacking  substantial 
evidence  of  effectiveness)  for  certain 
other  indications.  The  products 
evaluated  were  the  following: 

NDA  5-846;  Benadryl  Syrup,  Kapseais, 
Elixir,  Emplets  (enteric  coated  tablets), 
and  Powder  for  Prescription 
Compounding  (this  product  never 
received  approval  from  FDA),  all 
containing  diphenhy^iramine 
hydrochloride;  Parke,  Davis  &  Ca. 
Division  of  Warner  Lambert  Co.,  201 
Tabor  Rd.,  Morris  Plainst  NJ  07950. 

This  notice  does  not  pertain  to  the 
indications  stated  in  the  June  18, 1971 
notice  to  lack  substantial  evidence  of 
effectiveness.  No  person  requested  a 
hearing  concerning  them,  and  those 
indications  are  no  longer  allowable  in 
labeling.  Any  such  product  labeled  for 
those  indications  is  subject  to  regulatory 
action. 

A  notice  published  in  the  Federal 
Register  of  December  14, 1973  (38  FR 
34461)  granted  a  temporary  exemption 
from  the  time  limit  established  for 
completing  certain  phases  of  the  Drug 
Efficacy  Stady  (DESI)  program  for 
certain  oral  prescription  drugs  offered 
for  relief  of  cough,  cold,  allergy,  and 
related  symptoms.  The  exemption  was 
intended  to  permit  continned  marketing 
of  diphenhydramine  hydrochloride  with 
respect  to  certain  cough,  cold,  allergy, 
and  related  indications  that  were  not 
among  those  classified  as  effective, 
while  studies  intended  to  demonstrate 
effectiveness  for  these  indications  were 
being  conducted.  The  exemption  was 
granted  because  of  the  close 
relationship  between,  and  the 
similarities  in,  drugs  sold  over-the- 
counter  (OTC)  and  thus  subject  to 
evaluation  in  the  ongoing  OTC  drug 
review  (21  CFR  Part  330J,  and 
prescription  drugs  containing  the  same 
active  ingredients  and  offered  for  relief 
of  cough,  cold,  allergies,  and  related 
symptoms.  Postponement  of  final 
evaluations  on  the  DESI  prescription 
products  enabled  the  agency  to  consider 
the  recommendations  of  the  OTC 
advisory  review  panel  in  addition  to  any 
evidence  submitted  in  response  to 
various  DESI  notices.  Those 
recommendations  and  an  advance 
notice  of  proposed  rulemaking  for  over- 
the-counter  cold,  eoo^  allergy, 
bnenchodilator.  and  antias^matic 
(CCABA)  drugs  were  pabbshed  in.  the 


Federal  Register  of  September  9, 1976 
(41  FR  38312). 

The  agency's  position  regarding  the 
conversion  of  some  of  the  present 
prescription  indications  for 
diphenhydramine  hydrochloride  to  OTC 
status  is  being  considered  in  the  OTC 
drug  review  process.  Those  conclusions 
will  be  addressed  in  future  Federal 
Register  publications  that  include 
diphenhydramine  hydrochloride  as  the 
active  ingredient  in  OTC  drug  products. 

Revocatian  of  Exemption 

Because  the  less-than-effective 
indications  for  the  prescription  drug 
products  are  now  being  reclassified,  the 
temporaiy  exemption  granted  by  the 
December  14. 1973  notice,  as  it  pertains 
to  oral  diphenhydramine  hydrochloride, 
is  hereby  revoked. 

Less-Than-Effecdve  Indications 

Cough,  Cold.  Allergy,  Bronchodilator, 
and  Antiasthmatic  Conditions. 
Diphenhydramine  hydrochloride, 
previously  recommended  for 
prescription  use  in  a  variety  of 
conditions  related  to  cough,  cold, 
allergy,  and  similar  symptoms,  was 
classified  In  the  June  18. 1971  notice  as 
effective  for  some  of  those  indications 
and  less  than  effective  (probably  or 
possibly  effective)  for  others.  Because 
no  person  has  submitted  data  to  support 
the  less-than-effective  indications,  they 
are  reclassified  to  lacking  substantial 
evidence  of  effectiveness.  These 
evaluations  are  not  inconsistent  with  the 
recommendations  of  the  OTC  advisory 
review  panel  for  CCABA  drugs. 

This  notice  does  not  address  the  use 
of  diphenhydramine  as  an  antitussive. 
That  use  was  evaluated  in  the  DESI 
program  in  a  separate  proceeding 
(Docket  No.  79N-0324, 44  FR  57497. 
October  5, 1979),  as  well  as  in  the  OTC 
drug  review.  Future  notices  in  the 
Federal  Register  will  address  that 
indication. 

Insomnia.  In  response  to  the  June  18, 
1971  notice.  Parke  Davis  submitted  the 
following  seven  studies  in  support  of  the 
probably  effective  indication  "for 
intractable  insomnia  and  insomnia 
predominant  in  certain  medical 
disorders."  (Thii  indication  was  not 
covered  by  the  exempting  notice  of 
December  14, 1973.) 

1.  Goldstein.  L.  H.  B.  Murphree,  and  C.  C. 
Pfeiffer.  "Comparative  Study  of  EEC  Effects 
of  Antihistamines  in  Normal  Volunteers." 
fournal  of  Clinical  Pharmacology,  42-53. 
1968. 

2.  Friedlander.  W.  J..  'The  Use  of  Benadryl 
for  Sleep  EBG's."  Electroencephalography 
and  Clinical  Neumphysioldgy,  13:285-286. 
1961. 

3.  Jick.  H.,  D.  Slone.  S.  Shapiro,  and  C.  P. 
Lewis,  "Clinical  Effects  of  Hypnotics.  I.  A 
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Controlled  Trial"  foumal  of  the  American 
Medical  Association,  209:2013-2015. 1969. 

4.  Millichap.  J.  G.  "A  Clinical  Trial  of 
Benadryl  as  a  Bedtime  Sedative  for 
Children,"  Parke.  Davis  &  Co.  Clinical  Trial 
Protocol  #184-2a  1974. 

5.  Russo.  R..  "A  Clinical  Trial  of  Benadryl 
as  a  Bedtime  Sedative  for  Children,"  Parke. 
Davis  &  Co.,  Protocol  #184-31. 1973. 

6.  Teutsch,  G..  et  al..  "Hypnotic  Efficacy  of 
Diphenhydramine.  Methapyrilene.  and 
Pentobarbital"  Clinical  Pharmacology  and 
Therapeutics.  17:195-201. 1975.  (This  was 
Study  II  conUined  in  the  "Report  of  the 
Veterans  Administration  Cooperative 
Analgesic  Study."  W.  H.  Forrest.  Jr.  and  C.  R. 
Brown.  1972.) 

7.  Vogel  G.  W..  E.  N.  Schultz  and  G.  W. 
Swenson,  OTC  Volume  050041. 

None  of  these  studies  provide  the 
specific  diagnostic  criteria  characterized 
by  the  conditions  described  in  the 
indication — particularly,  the  terms 
"intractable"  and  "predominant  in 
certain  medical  disorders."  Thus  it  is 
impossible  to  adaquately  determine 
whether  the  patient  population  that  was 
studied  could  in  fact  be  diagnosed  as 
having  a  condition  for  whid^  the  drug 
was  offered,  that  is,  either  "intractable 
insonmia"  or  a  medical  disorder  in 
which  insomnia  is  predominant  21  CFR 
314.111(a)(5)(o)(2)(;3. 

However,  a  number  of  other  studies 
were  submitted,  as  part  of  the  OTC  drug 
review  (Docket  No.  75N-0244),  to 
support  the  use  of  diphenhydramine 
hydrochloride  as  a  sleep-aid. 

After  reviewing  the  following  studies, 
the  agency  concludes  that  50  mg 
diphenhydramine  hydrochloride  is 
effective  for  use  as  a  nighttime  sleep-aid 
(See  Federal  Register  of  April  23, 1982 
(47  FR  17740)).  This  indication  is 
included  in  the  labeling  conditions 
below. 

1.  Fmnerty.  R.,  and  H.  Goldberg.  "Double- 
Blind.  Controlled  Evaluation  of 
Diphenhydramine  and  Palcebo  In  Insomniac 
General  Practice  Patients."  Unpublished 
Study.  Comment  Nos.  C0030.  SUP004.  and 
SUP005. 

.  Glassman.  S..  and  E.  W.  Packman, 
"Subjective  Evaluation  of  the  Incidence  of 
Side  Effects  Produced  By  50  mg  and  100  mg 
Doses  of  Diphenhydramine  HCL  Versus 
Placebo."  Unpublished  Study  No.  S-2519, 
Comment  No.  SUP002, 

3.  Holder.  A.,  and  K.  J.  Kohlhof, 
"Assessment  of  the  Sleep  Prolongation 
Properties  of  Two  Analgesic/Sedative 
Tablets  Versus  Placebo  In  Healthy  Adults." 
Unpublished  Study  No.  S-2593.  Comment 
Nos.  C0032  and  C0035. 

4.  Rickels,  K.,  "Double-Blind.  Controlled 
Evaluation  of  Diphenhydramine  and  Placebo 
In  Insomniac  General  Practice  Patients," 
Unpublished  Study.  Comment  Nos.  C0030, 
SUP004.  and  SUP005. 

5.  Smith.  P.  H..  "Pain/Sedative  Study," 
Unpublished  Study  No.  S-2S12,  Comment 
Nos.  SUP003  and  C003S. 


6.  Sunshine.  A.,  and  E.  Laska,  "A 
Comparative  Study  of  Diphenhydramine  SO 
mg  and  Placeba"  Unpubhshed  Study  No.  S- 
2162A.  Comment  Nos.  OB0018,  SUP002.  and 
C0035. 

7.  Sunshine.  A.,  and  E.  Laska.  "A 
Comparative  Study  of  Diphenhydramine  50 
mg  and  Placebo."  Unpublished  Study  No.  S- 
2162B.  Comment  Nos.  (ffiOOlS.  SUP002.  and 
C0035. 

8.  Sunshine.  A..  L  Zighelboim.  and  E.  Laska. 
"Hypnotic  Activity  of  Diphenyhydramine, 
Methapyrilene.  and  Placebo."  Unpublished 
Study  No.  W-208a  Comment  Nos.  OBOOia 
SUP002.  and  C003S. 

Other  Indications.  As  no  data  were 
submitted  in  support  of  the  remaining 
indications  that  were  classified  as 
probably  or  possibly  effective  in  the 
June  18, 1971  notice,  they  are 
reclassified  to  lacking  substantial 
evidence  of  effectiveness. 

Amendment 

Accordingly,  the  June  18, 1971  notice 
is  amended,  insofar  as  it  pertains  to 
diphenhydramine  hydrochloride 
products,  to  read  as  follows: 

Such  drugs  are  regarded  as  new  drugs 
(21  U.S.C.  321(p)).  Supplemental  new 
drug  applications  are  required  to  revise 
the  labeling  in  and  to  update  previously 
approved  applications  providing  for 
such  drugs.  An  approved  new  drug 
application  is  a  requirement  for 
marketing  diphenhydramine  as  a 
prescription  drug  product 

In  addition  to  the  products  specifically 
named  above,  this  notice  applies  to  any 
drug  product  that  is  not  the  subject  of  an 
approved  new  drug  application  and  is 
identical  to  a  previously  approved 
product  that  is  named  above.  It  may  also 
be  applicable,  under  21  CFR  310.6.  to  a 
similar  or  related  drug  product  that  is 
not  the  subject  of  an  approved  new  drug 
application.  It  is  the  responsibility  of 
every  drug  manufacturer  or  distributor 
to  review  this  notice  to  determine 
whether  it  covers  any  drug  product  that 
the  person  manufactures  or  distributes. 
Such  person  may  request  an  opinion  of 
the  applicability  of  this  notice  to  a 
specific  drug  product  by  writing  to  the 
Division  of  Drug  Labeling  Compliance 
(address  given  above). 

A.  Effectiveness  classification.  The 
Food  and  Drug  Administration  has 
reviewed  all  available  evidence  and 
concludes  that  the  drug  products  are     ■ 
effective  for  the  indications  in  the 
labeling  conditions  below  and  lack 
substantial  evidence  of  effectiveness  for 
all  other  indications  previously 
classified  as  probably  effective  or 
possibly  effective. 

B.  Conditions  for  approval  and 
marketing.  The  Food  and  Drug 
Administratioo  is  prepared  to  approve 
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abbreviated  new  drug  applications  and 
abbreviated  supplements  to  previously 
approved  new  drug  applications  under 
conditions  described  herein. 

1.  Form  of  drug.  The  drug  product  is  in 
capsule,  enteric  coated  tablet,  elixir,  or 
syrup  form  suitable  for  oral  ~ 
administration.                      v 

2.  Labeling  conditions,  a.  As  a 
prescription  product,  the  label  bears  the 
statement,  "Caution:  Federal  law 
prohibits  dispensing  without 
prescription." 

b.  The  drug  is  labeled  to  comply  with 
all  requirements  of  the  act  and 
regulations,  and  the  labeling  bears 
adeqiKfte  information  for  safe  and 
effective  u»e  of  the  drag.  The  Indications 
are  as  follows 

Indications 

Perennial  and  seasonal  allergic  rhinitis. 

Vasomotor  rhinitis. 

Allergic  conjunctivitis  due  to  inhalant 
allergens  and  foods. 

Mild,  uncomplicated  allergic  skin 
manifestations  of  urticaria  and  angioedema. 

Amelioration  of  allergic  reactions  to  blood 
or  plasma  in  patients  with  a  known  history  of 
such  reactions. 

Derma  tographism. 

As  therapy  for  anaphylactic  reactions 
adjunctive  to  epinephrine  and  other  standard 
measures  after  the  acute  manifestations  have 
been  controlled. 

Parkinsonism  (including  drug-induced)  in 
the  elderly  unat>l|e  to  tolerate  more  potent 
agents. 

Mild  cases  of  parkinsonism  (including 
drug-induced)  in  other  age  groups. 

In  other  cases  of  parkinsonism  (including 
drug-induced)  in  combination  with  centrally 
acting  anticholinergic  agents. 

Active  and  prophylactic  treatment  of 
motion  sickness. 

Nighttime  sleep-aid. 

3.  Marketing  status,  a.  Marketing  of 
such  drug  products  that  are  now  the 
subject  of  an  approved  or  effective  new 
drug  application  may  be  continued 
provided  that,  on  or  before  July  13, 1982. 
the  holder  of  the  application  has 
submitted  (i)  a  supplement  for  revised 
labeling  as  needed  to  be  in  accord  with 
the  labeKng  conditions  described  in 
paragraph  B.2.b.  above,  and  complete 
container  labeling  if  curreirt  container 
labeling  has  not  been  submitted,  and  (ii) 
a  supplement  to  provide  updating 
information  with  respect  to  items  6 
(components),  7  (composition),  and  8 
(methods,  facilities,  and  controls)  of  new 
drug  application  form  FEK-356H  (21  CFR 
314.1(c))  to  the  extent  required  in 
abbreviated  applications  (21  CFR 
314.1(f)). 

b.  Approval  of  an  abbreviated  new 
drug  application  (21  CFR  314.1(f))  must 
be  obtained  before  marketing  such 
products.  Under  21  CFR  320.21.  the 
application  must  inciuda  either  «videnc« 


demonstrating  the  in  vivo  bioavailability 
of  the  drug  or  information  to  permit 
waiver  of  the  requirement  unless  such 
evidence  is  already  waived  under  21 
CFR  320.22(cl.  The  waiver  in  that 
provision  does  not  apply  to  enteric 
coated  tablets.  Marketing  before 
approval  aS  a  new  drug  application  will 
subject  such  products,  and  those 
persons  who  caused  the  products  to  be 
marketed,  to  regulatory  action. 

C.  Notice  of  opportunity  for  hearing. 
On  the  basis  of  all  the  data  and 
information  available  to  him,  the 
Director  of  the  Bureau  of  Drugs  is 
unaware  of  any  adquate  and  well- 
controlled  clinical  investigation, 
conducted  by  experts  qualified  by 
scientific  training  and  experience, 
meeting  the  requirements  of  section  505 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  355)  and  21  CFR  314.111 
(a)(5),  demonstrating  the  effectiveness  of 
the  drug(s)  for  the  indications  lacking 
substantial  evidence  of  effectiveness 
referred  to  in  paragraph  A  above. 

Notice  is  given  to  the  holder  of  the 
new  drug  application,  and  to  all  otfier 
interested  persons,  that  the  Director  of 
the  Bureau  of  Drugs  proposes  to  issue  an 
order  under  section  505(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
355(e)),  withdrawing  approval  of  the 
new  drug  appHcation  and  all 
amendments  and  supplements  thereto 
providhig  for  the  indications  lacking 
substantial  evidence  of  effectiveness 
referred  to  in  paragraph  A  of  this  notice 
on  the  groond  that  new  informaHon 
before  him  with  respect  to  the  drug 
products,  evaluated  together  with  the 
evidence  available  to  him  at  the  time  of 
approval  of  the  applicatioa  shows  there 
is  a  lack  of  substantial  evidence  that  the 
drug  products  will  have  all  the  effects 
they  purport  or  are  represented  to  have 
under  the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
labeling.  An  order  withdrawing 
approval  will  not  issue  with  respect  to 
any  application  supplemented,  in  accord 
with  this  notice,  to  delete  the  claims 
lacking  substantial  evidence  of 
effectiveness. 

in  addition  to  the  ground  for  the 
proposed  withdrawal  of  approval  stated 
above,  this  notice  of  opportunity  for 
hearing  encompasses  all  issues  relating 
to  the  legal  status  of  the  drug  products 
subject  to  it  (including  identical  related, 
or  similar  drug  products  as  defined  in  21 
CFR  310l6)  e.g..  any  contention  that  any 
such  product  is  not  a  new  drug  because 
it  is  generally  recognized  as  safe  and 
effective  within  the  meaning  of  section 
201(p)  of  the  act  or  because  it  is  exempt 
from  part  or  ail  of  the  new  drag 
provisions  of  the  act  under  the 
exemption  for  products  marketed  before 


)une  25, 1938,  contained  in  section  201  (p) 
of  the  act,  or  under  section  107(c)  of  the 
Drug  Amendments  of  1962.  or  for  any 
other  reason. 

In  accordance  with  section  505  of  the 
act  (21  U.S.C.  355)  and  the  regulations 
promulgated  thereunder  (21  CFR  Parts 
310.  314).  the  applicant  and  all  other 
persons  who  mamifacture  or  distribute  a 
drug  product  which  is  identical,  related, 
or  similar  to  a  drug  product  named 
above  (21  CFR  310.6),  are  hereby  given 
an  opportunity  fcM*  a  hearing  to  show 
why  approval  of  the  new  drug 
application(s)  should  not  be  withdrawn 
and  an  opportunity  to  raise,  for 
administrative  determination,  all  issues 
relating  to  the  legal  statiu  of  a  drug 
product  named  above  and  of  all 
identical,  related  or  similar  drug 
products. 

An  applicant  or  any  other  person 
subject  to  this  notice  under  21  CFR  310.6 
who  decides  to  seek  a  hearing  shall  file 
(1)  on  or  before  June  14, 1982,  a  written 
notice  of  appearance  and  request  for 
hearing,  and  (2)  on  or  before  July  13. 
1982.  the  data,  infoonation,  and 
analyses  relied  on  to  justify  a  hearing, 
as  specified  in  21  CFR  314.200.  Any 
other  interested  person  may  also  submit 
comments  on  this  notice.  The 
procedures  and  requirements  governing 
this  notice  of  opportunity  for  hearing,  a 
notice  of  appearance  and  request  for 
hearing,  a  submission  of  data, 
information,  and  analyses  to  justify  a 
hearing,  other  comments,  and  a  grant  or 
denial  of  hearing,  are  contained  in  21 
CFR  314.200. 

The  failure  of  an  applicant  or  any 
other  persons  subject  to  this  notice 
under  21  CFR  310.6  to  file  timely  written 
appearance  and  request  for  hearing  as 
required  by  21  CFR  314.200  constitutes 
an  election  by  the  person  not  to  make 
use  of  the  opportunity  fbr  a  hearing 
concerning  the  action  proposed  with 
respect  to  the  product  and  constitutes  a 
waiver  of  any  contentions  concerning 
the  legal  status  of  any  such  drug 
product.  Any  such  drug  product  labeled 
for  the  indications  lacking  substantial 
evidence  of  effectiveness  referred  to  in 
paragraph  A  of  this  notice  may  not 
thereafter  lawfully  be  marketed,  and  the 
Food  and  Drug  Administration  will 
initiate  appropriate  regulatory  action  to 
remove  such  drug  prodncts  from  the 
market.  Any  new  drug  product  marketed 
without  an  approved  NDA  is  subject  to 
regulatory  action  at  any  time. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
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the  data,  information,  and  factual 
analyses  in  the  request  for  the  hearing 
that  there  is  no  genuine  and  substantial 
issue  of  fact  which  pecludes  the 
withdrawal  of  approval  of  the 
application,  or  when  a  request  for 
hearing  is  not  made  in  the  required 
format  or  with  the  required  analyses,  the 
Commissioner  of  Food  and  Drugs  will 
enter  summary  judgment  against  the 
person(8)  who  requests  the  hearing, 
making  findings  and  conclusions, 
denying  a  hearing. 

All  submissions  pursuant  to  this 
notice  shall  be  filed  in  quadruplet.  Such 
submissions,  except  for  data  and 
information  prohibited  fi-om  public 
disclosure  under  21  U.S.C.  331(j)  or  18 
U.S.C.  1905,  may  be  seen  in  the  office  of 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  505, 
52  Stat.  1052-1053,  as  amended  (21 
U.S.C.  355)3  and  under  the  authority 
delegated  to  the  Director  of  the  Bureau 
of  drugs  (21  CFR  5.82). 

Dated:  April  30, 1982. 
J.  Richard  Ciout. 
Director  Bureau  of  Drugs. 

|FR  Doc.  82-12852  Rled  S-lJ-82:  &'4B  un] 
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Advisory  Committees;  Meetings 
aoency:  Food  and  Drug  Administration. 
action:  Notice. 


summary:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
sets  forth  a  summary  of  the  procedures 
governing  committee  meetings  and 
methods  by  which  interested  persons 
may  participate  in  open  public  hearings 
conducted  by  the  committees  and  is 
issued  under  section  10(a)  (1)  and  (2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770-776  (5  U.S.C. 
App.  I)),  and  FDA  regulations  (21  CFR 
Part  14)  relating  to  advisory  committees. 
The  following  advisory  committee 
meetings  are  announced: 

Cardiovascular  and  Renal  Drugs 
Advisory  Committee 

Date,  time,  and  place.  June  3  and  4,  9 
a.m..  Auditorium,  Lister  Hill  Center, 
National  Library  of  Medicine,  8600 
Rockville  Pike,  Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  June  3,  9  a,m.  to  10 
a.m.,  open  conunittee  discussion,  June  3, 
10  a.m.  to  5  p.m.,  June  4,  9  a.m.  to  5  p.m.; 
Joan  Standaert.  Bureau  of  Drugs  (HFD- 
110),  Food  and  Drug  Administration, 


5600  Fishers  Lane,  Rockville,  MD.  301- 
443-4730. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
use  in  cardiovascular  and  renal 
disorders. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee. 

Open  committee  discussion.  The 
conmiittee  will  discuss  metoproloL* 
Lopressor  (NDA  18-704).  Ciba  Geigy 
Corp.,  for  use  in  post-myocardial 
infarction;  propranolol:  Inderal  (NDA 
16-418/S-047),  Ayerst  Uboratories  (IND 
14-160),  National  Heart,  Lung,  and  Blood 
Institute,  NIH,  Beta  Heart  Attack  Trial; 
Captopril:  (NDA  18-343),  Squibb  and 
Sons,  Inc.,  for  congestive  failure;  Anti- 
anginal guidelines:  proposed  revisions. 

Arthritis  Advisory  Committee 

Date,  time,  and  place.  June  3  and  4,  9 
a.m.,  Conference  Rms.  G  and  H; 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  June  3,  9  a.m.  to  10 
a.m.,  open  committee  discussion.  June  3, 
10  a.m.  to  4  p.m.,  June  4,  9  a.m.  to  4  p.m.; 
Dotti  Moore,  Bureau  of  Drugs  (HFD- 
150),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD,  20857, 
301-443-4250. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drugs  for 
arthritis. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee. 

Open  conunittee  discussion.  The 
committee  will  discuss  subcommittee 
activities  on  general  indications  for 
nonsteroidal  anti-inflammatory  drugs 
(NSAID's);  liver  toxicity  in  NSAID's;  and 
"orphan  drugs." 

Fsychopharmacologic  Drugs  Advisory 
Committee 

Date,  time,  and  place:  June  10  and  11, 

9  a.m..  Conference  Rms.  D  and  E, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD. 

The  of  meeting  and  contact  person: 
Open  public  hearing,  June  10,  9  a.m.  to 

10  a.m.;  open  committee  discussion,  June 
10, 10  a.m.  to  5  p.m.,  June  11,  9  a.m.  to  5 
p.m.;  Frederick  J.  Abramek,  Bureau  of 
Drugs  (HFD-120),  Food  and  Drug 


Administration,  5600  Fishers  Lane. 
Rockville,  MD  20857.  301-443-380a 

General  function  of  the  committee: 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drug 
products  for  use  in  the  practice  of 
psychiatry  and  related  fields. 

Agenda — Open  public  hearing: 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in    ■ 
writing,  on  issues  pending  before  the 
committee. 

Open  committee  discussion:  The 
committee  will  discuss  the  following: 

1.  Xanax  •  (Alprazolam)— An 
evaluation  for  use  as  an  antidepressant 

2.  Wellbutrin  •  (Bupropin 
hydrochloride) — An  evaluation  for 
safety  and  efficacy  of  a  new 
antidepressant 

*    Endocrinologic  and  Metabolic  Drugs 
Advisory  Committee 

Date,  time  and  place:  June  24,  9  a.m.. 
Conference  Rms.  G  and  H.  Parklawn 
Bldg.,  5600  Fishers  Lane,  Rockville,  MD. 
Type  of  meeting  and  contact  person: 
Open  public  hearing,  9  a.m.  to  10  ajn.; 
open  committee  discussion,  10  a.m.  to  5 
p.m.,  A.  T.  Gregoire,  PhJ).,  Bureau  of 
Drugs  (HFD-130),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1989. 

General  function  of  the  committee: 
The  committee  reviews  and  evaluates 
available  data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  prescription  drug 
products  for  use  in  treating  endocrine 
and  metabolic  disorders. 

Agenda — Open  public  hearing: 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  present 
information  should  contact  the 
executive  secretary. 

Open  committee  discussion:  The 
conmiittee  will  discuss  (1)  FDA  Action 
Report,  (2)  Protocol  for  the  study  of 
aldose  reductase  inhibitors  in  diabetic 
retinopathy  (IND  14,024).  (3)  Trilostane 
capsules  for  treatment  of  Conn's  and 
Cushing's  disease  (NDA  18-719). 

FDA  pubhc  advisory  committee 
meetings  may  have  as  many  as  four 
separable  portions:  (1)  An  open  public 
hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  There  are  no  dosed  portions 
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for  the  meetings  announced  in  this 
notice.  The  dates  and  times  reserved  for 
the  open  portions  of  each  committee 
meeting  are  listed  above. 

He  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however, 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimum 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman 
detennines  will  facilitate  the 
committte's  work. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  Usted  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportimity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairman's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  irom  the  contact  person 
the  approximate  time  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-30S),  Pood 
and  Drug  Administration,  Rm.  4-62.  5600 
Fishers  L,ane,  Rockville,  MD  20857, 
between  9  ajn.  and  4  p.m.,  Monday 
through  Friday.  The  FDA  regulations 
relating  to  public  advisory  committees 
may  be  found  in  21  CFR  Part  14.  - 

Dated:  May  7, 1962. 
WliUam  F.  Randolph. 

Acting  Associate  CommiBsioner  for 
Regulatory  Affairs. 

(PR  Doc  «a-i2no  nM  s-is-sk  ^m  un) 
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aouicy:  Food  and  Drug  Administration. 
action:  Notice. 


:  This  notice  annoimces 

forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
sets  forth  a  summary  of  the  procedures 
governing  committee  meetings  and 


methods  by  which  interested  fiersons 
may  participate  in  open  public  hearings 
conducted  by  the  committees  and  is 
issued  under  section  10(a)(l]  and  (2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463.  88  StaL  770-778  (5  U.S.C. 
App.  I]),  and  FDA  regulations  (21  CFR 
Part  14]  relating  to  advisory  committees. 
The  following  advisory  committee 
meetings  are  announced: 

Blood  Products  Advisory  Committee 

Date,  time,  and  place.  June  3  and  4. 
8:30  a  jn..  Rm.  115,  Bureau  of  Biologies. 
Building  29. 8800  Rockville  Pike. 
Bethesda,  MD. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  June  3,  8:30  a.nL  to 
9:30  a.m.;  open  committee  discussion, 
June  3. 9:30  a  jn.  to  5  p  jn.,  June  4,  8:30 
a  jn.  to  3  pjn.;  closed  committee 
deliberations  June  4,  3  p.m.  to  5  p.m.; 
Clay  Sisk,  Bureau  of  Biologies  (HFB-5), 
Food  and  Drug  Administration,  Building 
29,  8800  Rockville  Pike.  Bethesda.  MD 
20205.  301-443-5455. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety,  effectiveness,  and 
appropriate  use  of  blood  products 
intended  for  use  in  the  diagnosis, 
prevention,  or  treatment  of  himian 
diseases. 

Agendo — Open  public  hearing.  Any 
interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee. 

Open  committee  discussion.  The 
committee  will  consider  the  blood 
product  regulations  in  21  CFR  Part  600  to 
identify  those  provisions  which  may  be 
changed  as  part  of  the  regulatory  review 
announced  in  the  Federal  Register  of 
July  14, 1981  (48  FR  36332).  The 
committee  will  focus  on  those  scientific 
issues  relating  to  assuring  the  continued 
safety,  purity,  and  potency  of  licensed 
blood  products  such  as  hepatitis 
requirements,  processing  requirements, 
and  labeling  requirements  for  reagent 
red  blood  cells. 

Closed  committee  deliberations.  The 
committee  will  review  data  on  . 
manufacturing  procedures  and  trade 
practices  for  several  biological  products- 
derived  from  source  plasma.  This 
portion  of  the  meeting  will  be  closed  to 
permit  discussion  of  trade  secret  data  (5 
U.S.C.  552b(c)(4)). 

Anesthesiology  Device  Section  of  the 
Respiratory  and  Nervous  Syston 
Devices  Panel 

Date,  time,  and  place.  Jime  18,  8  a.m.. 
Rm.  1813.  200  C  St..  SW..  Washingtoh. 
DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  8  a.m.  to  9  a  jd,; 


open  committee  discussion,  9  son.  to  11 
a  jn.;  closed  presentation  of  data.  12  m. 
to  1  p.m.;  open  committee  discussion.  1 
p.m.  to  4  p.m.;  Dr.  David  S.  Shindell, 
Bureau  of  Medical  Devices  (HFK-430). 
Food  and  Drug  Administration,  8757 
Georgia  Ave..  Silver  Spring.  MD  209ia 
301-427-7226. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in        ' 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
panel  section  leader  before  June  2. 1982. 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  premarket 
approval  applications  (PMA's)  P820019 
and  P820025  for  transcutaneous  carbon 
dioxide  monitors  and  P820011  for  a 
transconjunctival  oxygen  monitor. 

Closed  presentation  of  data.  The 
committtee  will  discuss  data  presented 
by  the  sponsor  of  PMA  P820011  for  a 
transconjunctival  oxygen  monitor.  This 
portion  of  the  meeting  will  be  qlosed  to 
permit  discussion  of  trade  secret  data  (5 
U.S.C.  552b{c)(4)). 

Gastroenterology  and  Urology  Device 
Section  of  the  General  Medical  Devices 
Panel 

Date,  time,  and  place.  June  21. 9  a  jn.. 
Rm.  1207,  8757  Georgia  Ave..  Silver 
Spring.  MD. 

Type  of  meeting  and  contact  person. 
Open  pubUc  hearing,  9  a.m.  to  10  ajn.; 
open  committee  discussion.  10  ajn.  to  11 
a.m.;  closed  presentation  of  data.  11  ajn. 
to  12  m.;  open  committee  discussion,  1 
p.m.  to  4  pjn.;  Dr.  Norman  T.  Welford, 
Bureau  of  Medical  Devices  (HFK-^120). 
Food  and  Drug  Administration,  8757 
Georgia  Ave..  Silver  Spring.  MD  20910. 
301-427-7750. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  Dr. 


Norman  T.  Welford  before  June  7, 1982, 
and  submit  a  brief  statement  of  the 
genera]  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  a  premarket 
approval  application  for  a  crossflow 
plasmapheresis  filter  and  control 
system. 

Closed  presentation  of  date.  The 
company  will  present  data  on  a 
premarket  approval  application  for  a 
crossflow  plasmapheresis  filter  and 
control  system.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  trade  secret  data  (5  U.S.C. 
552b(c)(4)). 

Opthalmic  Device  Section  of  the 
Optfaalmic;  Ear,  Nose,  and  Throat;  and 
Dental  Devices  Panel 

Date,  time,  and  place.  June  21  and  22; 

9  a  jn.;  Auditorium.  200  Independence 
Ave.  SW.,  Washington.  DC. 

Type  of  meeting  and  contact  person. 
Open  public  hearing,  June  21, 9  a.m.  to 

10  a.m.;  open  committee  discussion,  10 
a.m.  to  1  p.m.;  closed  committee 
deliberations.  2  p.m.  to  5  pan.;  open 
public  hearing,  June  22. 9  ajn.  to  10  ajn.; 
open  committee  discussion,  10  a.m.  to  1 
pjn.;  closed  committee  deliberations.  2 
p.m.  to  5  pan.;  Dr.  George  C.  Murray, 
Bureau  of  Medical  Devices  {HFK-4e0). 
Food  and  Drug  Administration.  8757 
Georgia  Ave..  Silver  Spring,  MD  20910. 
301-427-7940. 

General  function  of  committee.  The 
committee  reviews  and  evaluates 
available  data  on  the  safety  and 
effectiveness  of  devices  and  makes 
recommendations  for  their  regulation. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
informatioa  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
executive  secretary  before  June  7, 1982, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On  June 
21  the  committee  will  discuss  premarket 
approval  applications  (PMA's)  for 
intraocular  lenses  (lOL's)  and  may 
discuss  PMA's  for  other  ophthabnic 
products.  If  discussion  of  all  pertinent 
lOL  issues  is  not  completed,  discussion 
will  be  continued  the  following  day.  On 
June  22,  the  committtee  may  discuss 
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PMA's  or  general  issues  relating  to 
contact  lens  products. 

Closed  committee  deliberations.  On 
June  21  and  22,  the  committee  wrill 
conduct  reviews  of  PMA's  for  lOL    ■ 
applications.  On  June  22,  the  committee 
may  also  discuss  PMA's  for  contact  lens 
products.  These  portions  of  the  meeting 
will  be  closed  to  permit  discussion  of 
trade  secret  data  (5  U.S.C.  552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deUberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  tiiree  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 
The  o]}en  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does  not 
last  that  long.  It  is  emphasized,  however. 
that  the  1  hour  time  limit  for  an  open 
public  hearing  represents  a  minimnm 
rather  than  a  maximum  time  for  public 
participation,  and  an  open  public 
hearing  may  last  for  whatever  longer 
period  the  committee  chairman 
determines  will  facilitate  the 
committee's  work. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical  in 
accordance  with  the  agenda  pubUshed 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either 
orally  or  in  writing,  prior  to  the  meeting. 
Any  person  attending  the  hearing  who 
does  not  in  advance  of  the  meeting 
request  an  opportunity  to  speak  will  be 
allowed  to  make  an  oral  presentation  at 
the  hearing's  conclusion,  if  time  permits, 
at  the  chairman's  discretion. 

Persons  interested  in  specific  agenda 
items  to  be  discussed  in  open  session 
may  ascertain  from  the  contact  person 
the  approximately  time  of  discussion. 

A  list  of  committee  members  and 
summary  minutes  of  meetings  may  be 
requested  from  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
between  9  ajn.  and  4  p  jn..  Monday 
through  Friday.  The  FDA  regulations 
relating  to  public  advisory  committees 
may  be  found  in  21  CFR  Part  14. 


The  Commissioner,  with  the 
concurrence  of  the  Chief  Counsel  has 
determined  for  the  reasons  stated  that 
those  portions  of  the  advisory 
committee  meetings  so  designated  in 
this  notice  shall  be  closed  The  Federal 
Advisory  Committee  Act  (FACA).  as 
amended  by  the  Government  in  the 
Sunshine  Act  (Pub.  L  94-400).  permiU 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Iliose  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  dted  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  finanri^i| 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  siginificandy 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  onJy  if  their  premature 
disclosure  is  likely  to  significantly 
fiiutrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commerical  or  financial 
information  submitted  to  die  agency; 
consideration  of  matters  involving 
investigatory  files  compiled  for  law 
enforcement  purposes;  and  review  of 
matters,  such  as  personnel  records  or 
individual  patient  records,  where 
disclosure  would  constitute  a  cleaiiy  ^ 
unwarranted  invasion  of  personal 
privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  Uiat  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  dinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
pubUc  disclosure  pursuant  to  the  FACA, 
as  amended;  and.  notably  deliberative 
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sessions  to  formulate  advice  and 
recommendations  to  the  agency  on 
matters  that  do  not  independently 
justify  closing. 

Dated:  May  7, 1982. 
MaikNovitdi, 

Acting  Commissioner  of  Pood  and  Drugs. 

|FR  Doc  »-UUi  FIM  5-lvaX:  M6  ami 
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[Doctel  Na  82N-0158] 

Reye'a  Syndrome-SaHcylatee 
Worfcahop;  Public  Meeting 

AOENCY:  Food  and  Drug  Administration. 
action:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  announces  a 
public  meeting  sponsored  by  the  FDA, 
the  Centers  for  Disease  Control  (CDC), 
and  the  National  Institute  of  Allergy  and 
Infectious  Diseases  (NIAID),  National 
Institutes  of  Health,  will  be  held  to  give 
the  sponsoring  agencies  and  interested 
persons  an  opportunity  to  discuss,  in  an 
open  workshop,  current  information 
concerning  a  possible  relationship 
between  salicylates  and  Reye's 
Syndrome,  induding  FDA's  preliminary 
analysis  of  the  data. 
OATC  May  24, 1982. 
ADOWaBt.  The  meeting  will  be  held  in 
Wilson  Hall,  Bldg.  1,  National  Institutes 
of  Health,  9000  Rockville  Pike,  Bethesda, 
MD  20205. 

rom  FutvTHeR  mForaiATiON  contact: 
Ms.  Janine  Noble,  Bureau  of  Drugs 
(HFD-210),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-6410. 


;  Reye's 

Syndrome  is  a  rare,  often  fatal,  disease 
of  children  which  is  characterized  by 
sudden  vomiting,  violent  headache,  and 
bizarre  mental  and  physical  behavior  in 
children  who  appear  to  be  recovering 
from  often  mild  cases  of  influenza  or 
chicken  pox.  Aspirin,  antiemetics,  and 
acetaminophen  have  been  previously 
suspected  to  be  associated  with  the 
disease,  but  no  clear  causal  relationship 
has  been  demonstrated. 

The  Centers  for  Disease  Control 
(CDC)  published  an  article  on  Reye's 
Syndrome  in  the  February  12, 1982  issue 
of  Morbidity  and  Mortality  Weekly 
Report  A  copy  of  this  article  is  on 
public  display  in  the  Dockets 
Management  Branch,  FDA,  Rm.  4-62. 
5600  Fishers  Lane,  RockviUe.  MD.  and 
may  be  seen  between  9  a jn.  and  4  pjn.. 
Monday  through  Friday.  The  article 
stated  that  studies  indicate  salicylates 
(especially  aspirin  products]  may  be  a 
factor  in  the  pathogenesis  of  Reye's 
Syndrome,  althou^  observed 


epidemiologic  association  does  not 
prove  causality.  The  CDC  recommended 
that  until  definitive  information  is 
available,  physicians  and  parents 
should  be  advised  of  the  possible 
increased  risk  of  Reye's  Syndrome  with 
the  use  of  salicylates  in  children  with 
viral  illnesses,  particularly  chicken  pox 
and  influenza-like  illnesses. 

In  response  to  this  reported 
association  between  aspirin  and  Reye's 
Syndrome,  FDA  formed  a  task  group  to 
review  the  available  data  to  determine 
the  quality  and  strength  of  the 
association.  Copies  of  records  and  data 
reviewed  by  this  task  group  are  on 
public  display  in  the  Dockets 
Management  Branch.  FDA,  at  the 
address  noted  above.  In  addition,  the 
task  group  used  a  data  computer  tape 
provided  by  the  Ohio  Department  of 
PubUc  Health  on  its  Reye's  Syndrome 
investigation.  This  data  tape  is  also 
available  to  interested  persons. 

FDA,  in  conjunction  with  CDC  and 
NIAID,  will  hold  a  public  meeting  to 
present  its  preliminary  analysis  of  these 
studies.  Interested  persons  will  be  given 
an  opportunity  to  discuss  these  studies 
and  other  current  information  on  Reye's 
Syndrome.  Following  this  meeting,  and  a 
complete  analysis  of  the  data  presented, 
FDA  will  determine  what,  if  any,  further 
action  is  appropriate. 

The  meetLog  wiU  be  held  from  8:30 
a  jn.  to  5  pjn„  May  24, 1062.  in  Wilson 
Hall  Bldg.  1.  National  Institiites  of 
Health,  9000  Rockville  Pike.  Bethesda, 
MD  20205.  Persons  wishing  to  make  a 
presentation  should  contact  Ms.  Janine 
Noble  at  301-4*3-6410,  by  close  of 
business  on  May  20, 1982.  The  agency 
may  require  joint  presentations  by 
persons  with  common  interests. 

Formal  written  statements,  extension 
of  remarics,  or  comments  on  the  meeting 
may  be  submitted  on  the  day  of  the 
workshop.  Two  copies  of  prepared 
presentations,  conmients,  or  data  are  to 
be  submitted.  Submissions  are  to  be 
identified  witii  Docket  No.  82N-0158. 
Submissions  may  be  seen  in  FDA's 
Docket  Management  Branch  between  9 
a.m.  and  4  p  jn.,  Monday  through  Friday, 
beginning  May  26. 

Dated  May  11, 1962. 
WOHaiD  F.  KaBdolph. 

Acting  Associate  Coimmssioner  for 
Regulatory  Affairs. 

|FR  Doe.  ai-UU7  riM  t-U-lt  ItU  pa] 
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;  The  Food  and  Drag 
Administration  (FDA)  announces  a 
forthcoming  meeting  with  health 
professional  organizations  to  be  chaired 
by  Arthur  Hull  Hayes.  Jr..  MJ)., 
Commissioner  of  Food  and  Drugs. 

DATK  The  meeting  will  be  held  at  2  p  jn.. 
Tuesday.  May  25, 1982. 

snnnrn  The  meeting  %vill  be  held  at 
the  Department  of  Health  and  Human 
Services  North  Building.  Rm.  5051  (Snow 
Room),  300  Independence  Ave.  SW., 
Washington.  DC. 

ran  njnTiwi  mwnnATiON  contact: 
Audrey  L  Wood,  Office  of  Health 
Affairs  (HFY-4),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20657.  301-443-5470. 
•UPPUDNDITAMV  INFOWMATION.  The 

Commissioner  of  Food  and  Drugs  meets 
periodically  with  executives  of  the 
health  professional  organizations  to 
share  mutual  concerns  and  help 
disseminate  FDA  proposals  and 
decisions  affecting  the  country's  health 
care.  The  agenda  items  for  discussion  at 
the  meeting  include  "orphan"  drugs, 
patient  education  activities,  and  tibe  use 
of  human  beings  in  demonstrations  of 
sonographic  equipment 

Dated  May  U.  1962. 
Wimam  F.  Randolph. 

Acting  Associate  Commissioner  for 

Regulatory  Affairs. 
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Ofiioeof  mesecrviary 

Agency  Forma  Submtttad  to  the  Offloe 
of  Hwiaaenient  and  Budoet  tor 


rai  uufMDon,  upen  BMeong 

AQBICV:  Food  and  Drug  Administration. 

ACTION:  Notice. 


Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperworic  Reduction  Act  (44  U.S-C 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  May  7. 

PnlilkHaalthSMvlw 

Food  and  Drag  Adminiatraiion 
Subject  Drag  InvestlgatiaD — Statement  of 

Investigator — Revision 
Respondents:  Drag  Manufacturers 
Subject  Drag  Invastigatian — Statement  of 

Investigator  (CUnical  Phannacology) — 

Revision 
Respondents:  Drag  manufacturers/ 

physicians 
Subject  Survey  Report  Fonn  for 

Detennlning  Expenditures,  Programs  and 

Services  Administared  by  State  Food 

and  Drug  Regulatory  Agencies — Revision 
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RespoodenU:  State  food  and  drug  ageadn 
Health  SorvicM  Adminiatration 
Sab|ect  Health  Profeaaions  Student  Loan 

and  Nnning  Student  Loan  Ptograma 

Adminiatratlve  ¥ono»—New 
ReapoodenU:  Student  borrowen/ 

edncatiaoal  inatitutiona 
Health  Roaouroea  Adminiatration 
Subiecfc  Study  of  Functioning  and  Location 

of  U.S.  Citizen  Foreign  Medical 

Graduates  Within  the  U.S.  Medical 

Deliveiy  System— ^eiK 
Respandenta:  Individuals 
National  institutes  of  Health 
Subject  Evaluation  of  the 

Hyperlipoproteinemia  Dietary  Manual 

and  Pfayaidan  Handbook— A/eif 
Respondents:  Fhysicians/diebtians/other 

health  professionala/individuals 
OMB  Desk  Officer  Fay  S.  ludicello 

Sodal  Security  Administialkm 

Subject  Representative  Payee  Report 

(Individual)  SSA-823-C2  (4-77)— 

Extension 
Respondents:  Individuals  or  households 
Subject  Representative  Payee  Report 

(Institution)  SSA-624  [1-76)— Extension 
Respondents:  Businesses  or  other 

institutions 
Subject  Recipient  Fraud  in  Public 

Assistance  Programs— SSA-4110  (4- 

Sl)— New 
Respondents:  Sute  or  local  governments 
Subject  Qaimants  Work  Background — HA 

4633  [9-si)—New 
Respondents:  Individuals  or  households 
OMB  Desk  Officer  Richard  Eisinger 

OCBoe  ofllM  Swntaiy 

Subject  Utilization  of  ProducU 
Disseminated  by  the  National  Diabetes 
Information  Clearinghouse 

Respondents:  Health  care  providers/ 
individuals 

OMB  Desk  Officer  Gwendolyn  Pla 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
informatioa  collections  should  be  sent 
directly  to  both  the  HHS  Reports 
Clearance  Officer  and  the  appropriate 
OMB  Desk  Officer  designated  above  at 
the  following  addresses: 

J.  J.  Stinad.  HHS  Reports  Qearance 

Officer,  Hubert  H.  Humphrey  Building. 

Room  524.F,  Washington,  D.C.  20201 
OMB  Reports  Management  Branch,  New 

Executive  Office  Building.  Room  3208. 

Washington.  D.C.  20503.  ATTN:  (name 

of  OMB  Desk  Officer) 

Dated:  May  7, 1962. 

Robert  F.  Sennier, 

Acting  Assistant  Secretary  for  Management 
and  Budget 

(Fit  Doc.  82-13003  FUad  ^l»-(2: 8:4g  am) 
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SocM  Security  Benefit  I 
Coet-of-LMng  Incraaae  In  I 
Under  TWee  II  and  XVI  of  ttie  SocM 
Security  Act  and  in  Income  Umltatione 
for  BeneflciarieB  Under  ttie 
Supplemental  Security  Income 


I  hereby  determine  and  announce  a 
cost-of-living  increase  of  7.4  percent  in 
benefits  under  titles  n  and  XVI  of  the 
Social  Security  Act 

Under  title  0,  old-age,  survivors,  and 
disability  insurance  benefits  will 
increase  by  7.4  percent  beginning  with 
the  June  1962  benefits  which  are  payable 
on  July  2. 1982.  This  increase  is  based  on 
the  authority  contained  in  section  215(i) 
of  the  Social  Security  Act  (42  U.S.C. 
4151).  as  amended  by  section  201  of  Pub. 
L  95-216  enacted  December  20. 1977. 

Under  title  XVI.  supplemental  security 
income  payment  levels  will  increase  by 
7.4  percent  effective  for  payments  made 
on  July  1, 1982.  This  is  based  on  the 
audiority  contained  in  section  1617  of 
die  Social  Security  Act  (42  U.S.C  1382f). 

Title  n  Benefits 

Title  n  benefits  are  payable  under  the 
Federal  old-age.  survivors,  and 
disability  insurance  program. 
Individuals  entitled  imder  this  program 
include  insured  woricers,  wives, 
husbands,  children,  widows,  widowers, 
mothers,  fathers,  and  parents. 

In  accordance  with  section  215(i)(4)  of 
the  Social  Security  Act  (the  Act),  the 
primary  insurance  amounts  and  the 
maximum  family  benefits  shown  in 
columns  IV  and  V  of  the  revised  benefit 
table  (table  1)  set  forth  below  wen 
obtained  by  increasing  by  7.4  percent 
the  corresponding  amounts  established 
by:  (1)  The  last  cost-of-living  increase; 
and  (2)  the  extension  of  the  benefit  table 
made  under  section  215(i)(4)  and 
published  on  October  30. 1981  at  46  FR 
53791.  ITie  table  applies  only  to  those 
persons  who  attained  age  62,  became 
disabled  or  died  before  January  1979 
and  is  deemed  to  appear  in  section 
215(a)  of  the  Act.  Note  that  this  table 
does  not  apply  to  those  individuals  who 
reach  age  62.  become  disabled,  or  die 
after  1978;  their  benefits  will  generally 
be  determined  by  a  new  benefit  formula 
provided  by  the  Social  Security 
Amendments  of  1977  (Pub.  L  9S-216}. 
For  persons  first  eligible  for  benefits  in 
the  period  1979-1982.  the  7.4  percent 
increase  will  apply  beginning  June  1982; 
but  the  7.4  percent  increase  will  not 
apply  for  persons  first  becoming  eligible 
for  benefits  after  1982. 

Section  215(i)(2)(D)  of  the  Act  also 
requires  that,  when  the  Secretary 
determines  a  cost-of-living  increase  in 
Social  Security  benefits,  the  Secretary 


shall  publish  in  the  Federal  Ragiitar  a 
revision  of  the  range  of  the  primary 
insurance  amounts  and  correspondiog 
maximum  family  benefits  based  on  the 
dollar  amount  and  other  provisions 
described  in  section  215(a)(lHCKiNn). 
These  benefits  are  referred  to  as 
"special  minimiiTn  benefits"  and  are 
payable  to  certain  individuals  with  long 
periods  of  relatively  low  earnings.  In 
accordance  with  section 
215(a){l)(C)(i)(ID.  the  attached  taUe  2 
shows  the  revised  range  of  primary 
insurance  amounts  and  axresponding 
maximum  family  benefit  amounts  after 
the  7.4  percent  benefit  increase. 

Section  227  of  the  Act  provides  limited 
benefits  to  a  worker  who  became  age  72 
before  1909  and  was  not  insured  under 
the  usual  requirements,  and  to  his  wife 
or  widow.  Section  228  of  the  Act 
provides  similar  benefits  at  age  72  for 
certain  uninsured  persons.  The  current 
monthly  benefit  amounts  of  $117.00  for 
an  individual  and  $5&70  for  a  wife 
established  under  sections  227  and  228 
of  the  Act  are  increased  by  7.4  percent 
to  obtain  the  new  amounts  of  $125.60 
and  $63.00,  respectively. 

Tide  XVI  Benefits 

Section  1617  of  the  Act  provides  dut 
whenever  title  n  benefits  are  increased 
under  section  215(i),  the  amounts  in 
sections  1611(a)(1)(A),  1611(a)(2)(A). 
1611(b)(1)  and  1611(b)(2)  of  the  Act  and 
in  section  211  (a)(1)(A)  of  Pub.  L  93-86 
shall  be  increased.  The  new  amounts 
are  effective  for  months  after  the  month 
in  which  the  title  II  increase  is  effective. 
The  percentage  increase  is  die  same  as 
the  tide  II  benefit  increase  and  the 
aimual  payment  amount  is  rounded, 
when  not  a  multiple  of  $1.20,  to  the  next 
higher  multiple  of  $1.20. 

In  accordance  with  secdmi  1617, 
Federal  Supplemental  Security  Income 
(SSI)  guarantees  for  the  aged,  blind,  and 
disabled  are  increased  effective  widi 
July  1982  by  7.4  percent  The  current 
yearly  Federal  SSI  guarantees  of 
$3,176.40  for  an  eligible  individual  and 
$4,764.00  for  an  eligible  individual  widi 
an  eligible  spouse  are  thereby  increased 
to  $3,411.60  and  $5,116.80  respectively. 
The  monthly  payment  is  determined  by 
dividing  the  yearly  guarantee  by  12  and 
then  subtracting  the  monthly  countable 
income.  In  the  case  of  an  eligible 
individual  with  an  eligible  spouse,  the 
amount  payable  is  further  divided 
equally  between  the  two  spouses.  The 
amount  by  which  the  Federal  SSI 
guarantee  amount  is  increased  because 
of  the  presence  of  an  essential  person  in 
the  home,  currently  $1,591.20  per  year 
for  each  essential  person  under  section 
211(a)(1)(A)  of  Pub.  L  93-66,  is  also 
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increased  by  7.4  percent  to  obtain  a  new 
amount  of  $1,710.00. 

Automatic  Benefit  Increase 
Deteimination 

Section  215(i)  of  the  Act  requires  that 
when  certain  conditions  are  met  in  the 
Hrst  calendar  quarter  of  a  year,  the 
Secretary  shaU  determine  that  a  cost-of- 
living  increase  in  benefits  is  due.  Section 
215(i)  of  the  Act  also  specifies  the 
formula  for  determining  the  amoimt  of 
any  cost-of-living  increase  in  benefits. 
This  formula  utilizes  the  Consumer  Price 
Index  for  urban  wage  earners  and 
clerical  workers  reported  by  the 
Department  of  Labor. 

Section  215(i)(2)(A)  of  the  Act  requires 
the  Secretary  to  determine  each  year 
whether  there  is  a  cost-of-living 
computation  quarter  in  that  year.  If  the 
Secretary  so  determines,  the  Secretary 
shaU,  effective  with  June  of  that  year, 
increase  benefits  for  individuals  entitied 
under  section  227  or  228  of  the  Act,  shall 
increase  the  primary  insurance  amounts 
of  all  other  individuals  entitled  under 
title  II  of  the  Act,  and  shall  also  increase 
the  maximiun  benefits  payable  to  a 
family.  Section  1617  of  the  Act  requires 
that  SSI  benefits  be  increased  by  the 
same  percentage  increase  as  title  n 
benefits,  whenever  title  11  benefits  are 
increased  under  section  215(i).  The 


percentage  increase  is  equal  to  the 
percentage  increase  in  the  Consumer 
Price  Index  for  the  cost-of-living 
computation  quarter  over  the  index  for 
the  most  recent  cost-of-living 
computation  quarter. 

Section  215{i){l)  of  the  Act  defines  a 
base  quarter  as  a  calendar  quarter 
ending  on  March  31  in  each  year  after 
1974,  or  any  other  calendar  quarter  in 
which  occurs  the  effective  month  of  a 
general  benefit  increase.  Section 
215(i)(l)  also  defines  a  cost-of-living 
computation  quarter  as  a  base  quarter  in 
which  the  Consumer  Price  Index 
prepared  by  the  Department  of  Labor 
exceeds  by  not  less  than  3  percent  the 
index  in  the  later  of  (1)  the  last  prior 
cost-of-living  computation  quarter  or  (2) 
the  most  recent  calendar  quarter  in 
which  a  general  benefit  increase  was 
effective.  However,  there  shall  be  no 
cost-of-living  computation  quarter  in 
any  calendar  year  if  in  the  prior  year  a 
general  benefit  increase  was  enacted  or 
became  effective.  Section  215(i](l]  of  the 
Act  also  provides  that  the  Consumer 
Price  Index  for  a  cost-of-living 
computation  quarter  shall  be  the 
arithmetical  mean  of  this  index  for  the  3 
months  in  that  quarter. 

The  Department  of  Labor's  revised 
Consumer  Price  Index  for  urban  wage 
earners  and  clerical  workers  for  each 


month  in  the  quarter  ending  March  31, 
1981.  was:  For  January  1981.  260.7;  for 
February  1981.  263.5;  and  for  March 

1981,  265.2.  The  arithmetical  mean  for 
this  calendar  quarter  is  263.1.  The 
corresponding  Consumer  Price  Index  for 
each  month  in  the  quarter  ending  March 
31, 1982,  was:  For  January  1982,  282.1; 
February  1982,  282.9;  and  for  March 

1982.  282.5.  The  arithmetical  mean  for 
this  calendar  quarter  is  282.5.  The 
increase  for  the  calendar  quarter  ending 
March  31, 1982,  is  7.4  percent.  Thus, 
since  the  percentage  of  increase  in  the 
Consumer  Price  Index  from  the  calendar 
quarter  ending  March  31, 1981,  to  the 
calendar  quarter  ending  March  31, 1982, 
is  not  less  than  3  percent,  the  quarter 
ending  March  31, 1982,  is  a  cost-of-living 
computatiQn  quarter.  Consequently,  a 
cost-of-living  benefit  increase  of  7.4 
percent  is  effective  for  benefits  under 
tide  II  of  the  Act  beginning  June  1982. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  13.802--5,  and  13.807  Social 
Security  Programs) 

Dated:  May  10, 1982. 
Richard  S.  Sdiweiket, 

Secretary  of  Health  and  Human  Services. 

BILUNQ  CODE  41W-11-M 
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INTERSTATE  COMMERCE 
COMMISSION 


AppucalKNM 

AOENCV:  Interstate  Commerce 

Commiasion. 

ACTION:  Notice:  Released  Rates 

Application  No.  1526. 


Rat* 


:  Bekin  Van  Lines  Co.  seeks 
authority  to  establish  and  maintain  a 
new  Reteased  Rates  Rule  to  be 
published  in  its  own  tariff  which  is  to  be 
similar  to  R.  R.  O.  MC-484  presently 
published  in  tariffs  issued  by  Household 
Goods  Carriers'  Bureau,^  Agent 

The  applicant  requests  this  authority 
in  order  to  extend  the  application  of 
RRO  484  to  commodities  other  than 
those  specifically  identified  in  MC-484 
and  amendments. 

AOORESS:  Anyone  seeking  copies  of  this 
application  should  contact  Mr.  Clifford 
C.  Knowles,  Vice  President-Operations, 
High  Technologies  Division,  Bekins  Van 
Lines  Co..  P.O.  Box  109,  La  Grange,  IL 
80525,  telephone  (312)  547-3481. 
FOR  RJRTMER  INFOmUTION  CONTACR 
Howard  J.  Rooney,  Jr.,  Bureau  of  Traffic, 
Interstate  Commerce  Commission, 
Washington.  D.C.  20423,  telephone  (2021 
275-739a 

MWViaMENTARV  MFONMATION:  Relief  is 
sought  from  40  U.S.C.  10730. 
Agatha  L  Macgenovidi. 

Secretary. 

(FR  Doc  •2-1S143  FtUd  S-l»-«l;  MS  •m] 
WjUNQ  CODE  7ttU-01-M 


[VohimeNae] 

Motor  Carriars;  AppNcationa,  Altamata 
Routa  Davlatlona,  and  Intiaalala 
AppHcatkNia 

Motor  Carrier  Intrastate  ApplicatioQ(s) 
Notice 

The  following  applications(s)  for 
motor  common  carrier  authority  to 
operate  in  intrastate  commerce  seek 
concurrent  motor  carrier  authorization 
in  interstate  or  foreign  commerce  within 
the  limits  of  the  intrastate  authority 
sought,  pursuant  to  Section  10931 
(formerly  Section  206(a)(6))  of  the 
Interstate  Commerce  Act  These 
applications  are  governed  by  Special 
Rule  245  of  the  Commission's  General 
Rules  of  Practice  (49  CFR  1100.245), 
which  provides,  among  other  things,  that 
protests  and  requests  for  information 
concerning  the  time  and  place  of  State 
Commission  hearings  or  other 
proceedings,  any  subsequent  changes 
therein,  and  any  other  related  matters 
shall  be  directed  to  the  State 


Commission  with  which  the  application 
is  filed  and  shall  not  be  addressed  to  or 
filed  with  the  Interstate  Commerce 
Commission. 

Iowa  Docket  No.  MC  -94,  filed 
October  10, 1981.  Applicant  ARNIE'S 
MOTOR  FREIGHT.  INa,  701 1st  Avenue 
North,  Altoona,  lA  50009. 
Representative:  Russell  R  Wilson,  4400 
Merie  Hay  Road,  Des  Moines,  lA  503ia 
Certificate  of  Public  Convenience  and 
Necessity  sought  to  operate  a  freight 
service,  as  follows:  Transportation  oft 
general  commodities:  between 
Duncombe,  Fort  Dodge,  Jefferson. 
Monroe,  Prairie  City  and  Webster  City, 
Iowa,  and  points  and  places  whidi 
Applicant  presently  holds  under  Iowa 
Certificate  No.  C— 13QF,  and  Certificate 
of  Registration  MC-g9532.  Intrastate, 
interstate  and  foreign  commerce 
authority  sought  Hearing:  date,  time 
and  place  not  yet  fixed.  Request  for 
procedural  information  should  be 
addressed  to  the  Iowa  Dept  of 
Transportation.  507 10th  St,  Des  Moines, 
Iowa  50319,  and  should  not  be  directed 
to  the  Interstate  Commerce  Commission. 

New  York  Docket  No.  T-10011.  filed 
April  9. 1982.  Applicant  GERALD  L 
GRIFFIN  d-b.a.  CANALTOWN 
RECORDS  &  INNOVATIVE 
PRODUCTS,  239  E.  Main  Street 
Pahnyra,  NY  14522.  Certificate  of  Public 
Convenience  and  Necessity  sought  to 
operate  a  freight  service,  as  follows: 
Transportation  of:  General 
Commodities:  Between  the  territory 

■  comprised  of  Monroe,  Wayne,  Ontario 
and  Seneca  Counties.  Intrastate, 
interstate  and  foreign  commerce 
authority  sought.  Hearing:  date,  time 
and  place  not  yet  fixed.  Request  for 
procedural  information  should  be 
addressed  to  the  New  Yoric  State 
Department  of  Transportation,  1220 
Washington  Avenue,  State  Campus, 

Albany,  NY  12232,  and  should  not  be 

directed  to  the  Interstate  Commerce 

Commission. 

By  the  Commission. 
Agatha  L  Margenovich. 

Secretary. 

\n  Doc  0-13144  F1M  S-IS-BZ:  MS  uil 
MLLMQ  cow  70SS.41-M 


Motor  Carrlara;  Companaatad 
Intarcorporate  Hauling  Oparationa 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  intend  to  provide  or  to  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office:  Abbott  Laboratories, 
Abbott  Park,  North  Chicago,  IL  60064. 


2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  are  as 
follows: 

Abbott  Chemicals,  Inc. 

Abbott  Enei^gy,  Inc 

Abbott  Export  Co. 

Abbott  Hospitals,  Inc. 

Abbott  International  Ltd. 

Abbott  Laboratories  International  Ca 

Abbott  Laboratories  Pacific  Ltd. 

Abbott  Laboratories  Services  Qop. 

Abbott  Laboratories  Utilities  Corp. 

Abbott  Pharmaceuticals,  Inc. 

Abbott  Universal  Ltd. 

AHI  Holding  Co. 

Hie  Murine  Company,  Inc. 

M  ft  R  Dietetic  Laboratories.  Ina 

Ross  Laboratories.  Inc. 

Sorenson  Researdi  Co.,  Inc. 

Swan-Myers.  Incorporated 

Tobal  Products  Incorporated 

CMM  Transportation.  Inc. 

All  of  the  above  subsidiaries  are 
located  at  Abbott  Park.  North  Chicago. 
DL  60064,  except  Sorenson  Research  Co.. 
Inc..  whose  address  is  4455  Atherton 
Drive,  Taylorsville,  UT  84107. 

1.  Dana  Corporation.  4500  Dorr  Street. 
Toledo,  Ohio,  43615  is  the  parent 
corporation. 

2.  Wholly-owned  subsidiaries  whidi 
will  participate  in  the  operations  and 
state(s)  of  incorporation  are  as  followK 

i.  Wbc  Corporation,  a  Delaware 
corporation; 

iL  Tyrone  Hydraulics.  Inc..  a 
Delaware  corporation 

iii.  Boston  Industrial  Products.  Inc.  a 
Delaware  corporation: 

iv.  Dana  Distiibution,  Inc..  a  Delaware 
corporation: 

v.  DTF  Trucking.  Inc.,  a  Delaware 
corporation. 

1.  Parent  corporation  and  address  of 
principal  office:  General  Signal 
Corporation,  High  Ridge  Park,  Stamford. 
Connecticut  06904. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
States  of  incorporation: 

(a)  Sola  Basic  Industries.  Inc 
(Wisconsin). 

(b)  OZ/Gedney  Company 
(Connecticut). 

(c)  Edwards  Company.  Ina 
(Connecticut). 

(d)  General  Signal  M^  Corp. 
(Delaware). 

(e)  General  Signal  Industries,  hxc 
(Delaware). 

(f)  Electitjglas,  Ina  (California). 

(g)  Tapco  International,  Ina 
(Delaware). 

(h)  Telecommunications  Technology. 
Inc.  (Delaware), 
(i)  Xynetics,  Inc.  Pelaware). 
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(j)  Blue  M  Electric  Company 
(Delaware). 

(k)  Micro  Automation,  Inc. 
(Delaware). 

(1)  General  Signal  Appliance 
Corporation  (Delaware). 

(m)  Kinney  Vacuum  Company 
(Delaware). 

(n)  Leeds  &  Northnip  Company 
(Delaware). 

(o)  Mixing  Equipment  Company,  Inc. 
(Delaware). 

(p)  General  Signal  Controls,  Inc. 
(Delaware). 

1.  Parent  Corporation — Household 
International,  Inc.,  2700  Sanders  Road, 
Prospect  Heights,  Illinois  60070. 

2.  Wholly-owned  subsidiaries  of 
Household  International,  Inc.,  which  will 
participate  in  the  operations,  and  the 
addresses  of  their  respective  principal 
offices: 

A.  Household  Finance  Corporation, 
2700  Sanders  Road,  Prospect  Heights, 
Illinois  60070. 

B.  Household  Merchandising,  Inc., 
1700  South  Wolf  Road,  Des  Plaines, 
Illinois  60018. 

C.  Coast-to-Coast  Stores  (Central 
Organization)  Inc.,  10801  Red  Circle 
Drive,  Miimetonka,  Miimesota  55343. 

D.  Huffman-Koos  Co.,  Route  4  at  Main 
Street,  North  Hackensack,  New  Jersey 
07661. 

E.  T.D.S.  Transportation,  Inc.,  1700 
South  Wolf  Road,  Des  Plaines,  Illinois 
60018. 

F.  T.G.  &  Y.  Stores  Co.,  3815  North 
Santa  Fe,  Oklahoma  City,  Oklahoma 
73125. 

G.  Vons  Grocery  Co.,  10150  Lower 
Azusa  Road,  El  Monte,  California  91731. 

H.  White  Stores,  Inc.,  3910  Call  Field 
Road.  Wichita  Falls,  Texas  76308. 

I.  Wallace  Murray  Corporation,  299 
Park  Avenue,  New  York,  New  York 
10017. 

J.  Hydrometals,  Inc.,  299  Park  Avenue, 
New  York,  New  York  10017. 

K.  Thorsen  Tool  Co.,  299  Park  Avenue, 
New  York,  New  York  10017. 

L.  Cameron  Manufacturing  Co.,  299 
Park  Avenue,  New  York,  New  York 
10017. 

M.  Peru  Mining  Co..  299  Park  Avenue, 
New  York,  New  York  10017. 

N.  Shaimon  Mining  Co.,  299  Park 
Avenue,  New  York,  New  York  10017. 

0.  United  States  Brass  Corporation, 
299  Park  Avenue,  New  York,  New  York 
10017. 

P.  King-Seeley  Thermos  Co.,  2700 
Sanders  Road,  Prospect  Heights,  Illinois 
60070. 

Q.  National  Car  Rental  Systems,  Inc., 
7700  France  Avenue,  South, 
Minneapolis,  Minnesota  55437. 

1.  Parent  corporation  and  address  of 
principal  office:  Kaman  Corporation, 


Blue  Hills  Avenue,  Bloopifield, 
Connecticut  06002. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
States(s)  of  incorporation: 

(i)  Kaman  Aerospace  Corporation, 
Delaware. 

(ii)  Kaman  Sciences  Corporation. 
Delaware. 

(iii)  Kaman  Instrumentation 
Corporation,  Connecticut. 

(iv)  Kaman  Aircraft  Bearing 
Corporation,  Connecticut. 

(v)  Kamatics  Corporation, 
Connecticut. 

(vi)  Kaman  Bearing  and  Supply-East, 
Connecticut. 

(vii)  Kaman  Bearing  and  Supply- 
Midwest,  Connecticut. 

(viii)  Kaman  Bearing  and  Supply- 
Intermountain,  Nevada. 

(ix)  Kaman  Bearing  and  Supply- 
California,  California. 

(x)  Kaman  Bearing  and  Supply- 
Nortiiwest,  Idaho. 

(xi)  AirKaman,  Incorporated, 
Connecticut. 

(xii)  AirKaman  of  Jacksonville,  Inc., 
Coimecticut. 

(xiii)  AirKaman  of  Omaha,  Inc.. 
Connecticut. 

(xiv)  AirKaman  of  Westover,  Inc.. 
Connecticut. 

(xv)  Ovation  Instruments,  Inc., 
Connecticut. 

(xvi)  Kaman  Musical  String 
Corporation,  New  Jersey. 

(xvii)  Kaman  Music  International 
Corporation,  Connecticut. 

(xviii)  Currier  Piano  Company,  Inc., 
North  Carolina. 

(xix)  Coast  Wholesale  Music  Co.  of 
Los  Angeles.  California. 

(xx)  Coast  Wholesale  Music  Co.  of 
San  Francisco,  California. 

(xxi)  C.  Bruno  &  Son,  Inc., 
Coimecticut. 

(xxii)  General  Sales  Western,  Inc., 
Washington. 

1.  Parent  corporation  and  address  of 
principal  office:  Newell  Enterprises,  Inc., 
726  Probandt  Street,  San  Antonio,  Texas 
78204. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State  of  incorporation: 

NmmI  EnHrprUM  o(  KantM  C«y,  me Teat. 

SouttiwMt  R«cyc»n(i,  Inc Da 

Nawa*  Product*,  Inc - Da 

NmmI  Products  of  Hourtoa  Inc Oo. 

NawM  Producti  o«  KanMS  Ctty,  kc Do. 

1.  Parent  corporation  and  address: 
Syracuse  Tank  &  Manufacturing  Co., 
Inc.,  723  Hiawatha  Blvd.  West, 
Syracuse,  NY  13201. 

2.  Wholly-owned  subsidiaries  and 
State  of  Incorporation: 


Alabama  Metal  Forming  Co..  Inc.,  201- 
16th  Street  South,  Pell  City.  Alabama 
35125;  Alabama. 

American  Tank  &  Culvert  Co.,  Inc., 
7435  Allentown  Blvd.,  PO  Box  6145, 
Harrisburg,  Pa.  17112;  Pennsylvania. 

Augusta  Tank  &  Culvert  Co.,  Inc., 
Central  Street,  Box  345,  Hallowell, 
Maine  04347;  Maine. 

Eastern  Culvert  Co.,  Inc.,  239  Litchield 
Street,  P.O.  Box  286,  Leoroinister,  ^ 
Massachusetts  01453;  Massachusetts. 

Palm  Beach  Tank  &  Culvert  Co.,  Inc., 
4735  Dyer  Blvd.,  West  Palm  Beach, 
Florida,  Mailing  address:  PO  Box  9996, 
Riviera  Beach,  Florida  33404;  Florida. 

Palm  Beach  Tank  &  Culvert  Co.,  Inc., 
301  Ivy  Lane,  Rt  #7  Box  569B,  Orlando, 
Florida  32805;  Florida. 

Southern  Tank  4  Culvert  Co.,  Inc., 
P.O.  Box  370,  Cowpens,  So.  Carolina 
29330;  South  Carolina. 

Southwest  Culvert  Co.,  Inc.,  P.O.  Box 
6636,  5145  West  Madison,  Phoenix. 
Arizona  85005;  Arizona. 

Syracuse  Steel  Systems,  Inc.,  723 
Hiawatha  Blvd.,  West,  Syracuse,  N.Y. 
13204;  New  York. 

Georgia  Culvert  Co.,  Inc.,  P.O.  Box 
4996,  Syracuse,  N.Y.  13221;  Georgia. 

1.  Parent  corporation  and  address  of 
principal  office:  Wheelabrator-Frye  Inc.. 
a  Delaware  corporation.  Liberty  Lane, 
Hampton,  NH  03842. 

Communications  concerning  this 
notice  should  be  sent  to  the  following 
address:  Trailmobile  Inc.,  ATTN: 
Manager,  Fleet  Operations,  723  North 
Fifth  St..  Charieston,  IL  61920. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations  and 
address  of  their  respective  principal 
offices: 

The  M.  W.  Kellogg  Company.  A 

Delaware  Corporation,  200  South 

Michigan  Avenue,  Chicago,  IL  60604. 
Trailmobile 'Canada  Limited,  A 

Canadian  Corporation,  100  Shaver 

Street,  Brantford.  Ontario,  CANADA. 
Garden  City  Fan  &  Blower  Co.,  A 

Delaware  Corporation,  1701  Terminal 

Road,  Niles,  MI  49120. 
Transport  Systems,  Inc.,  A  Texas 

Corporation,  P.O.  Box  1886,  Denton, 

Texas  76201. 
Whiting  Corporation,  An  Illinois 

Corporation,  15700  Lathrop  Avenue. 

Harvey.  IL  60426. 
Frye  Copysystems,  Inc.,  A  Delaware 

Corporation,  P.O.  Box  4947,  7445 

University  Avenue,  Des  Moines,  LA 

50311. 
Sinclair  ft  Valentine  Company.  Inc.,  A 

Delaware  Corporation,  7600 

University  Avenue,  Des  Moines.  lA 

50311. 
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Trailmobile  Inc.,  A  Delaware 

Corporation.  200  East  Randolph  Drive. 

Chicago.  IL  60001. 
Wheelabrator  Corporation  of  Canada 

Limited,  A  Canadian  Corporation,  401 

Wheelabrator  Way.  Milton,  Ontario. 

Canada. 
Neptune  International  Corporation.  A 

Delaware  Corporation.  30  Perimeter 

Park.  Atlanta,  GA  40431. 
Agatha  L.  Mergenovich, 
Secretary. 

(FR  Doc.  82-13140  FUed  5-13-82;  8:45  am) 
BILUNQ  CODE  7S35-41-M 


(VoluiM  No.  OP3-073] 

Motor  Carriers;  Permanent  Autttority 
Republications  of  Grants  of  Operating 
Rights  Authority  Prior  to  Certification 

The  following  grants  of  operating 
rights  authorities  are  republished  by 
order  of  the  Commission  to  indicate  a 
broadened  grant  of  authority  over  that 
previously  noticed  in  the  Federal 
Registra. 

An  original  and  one  copy  of  opposing 
verified  statements  must  be  filed  with 
the  Commission  within  45  days  after  the 
d&te  of  this  Federal  Register  notice. 
Applicant  may  file  a  verified  statement 
in  rebuttal  within  60  days.  Such 
pleadings  shall  comply  with  49  CFR 
1100.247  (renumbered  1100.251) 
.  addressing  specifically  the  is8ue(s) 
indicated  as  the  purpose  for 
republication.  Special  Rule  247 
(renumbered  251)  was  published  in  the 
Federal  Register  of  July  3. 1980.  at  45  FR 
45539. 

Agatha  L.  Mergenovich. 
Secretary. 

MC  13845  (Sub-9)  (Republication)  filed 
September  4. 1981.  previously  published 
in  Federal  Register  issue  of  September 
22, 1981.  Applicant:  WILLIAM  CARL  & 
JAMES  FRANKLIN  RUSSELL  d.b.a. 
FRANK  RUSSELL  &  SON.  401  S.  Ida 
Street.  West  Frankfort  DL  62896. 
Representative:  William  C.  Russell 
(same  address  as  applicant).  A  Decision 
by  the  Commission.  Review  Board  3. 
decided  February  2. 1982,  and  served 
February  22. 1982.  finds  that  the 
performance  by  apphcant  of  service 
described  herein  to  operate  as  a 
common  earner,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting,  mining 
equipment,  mining  materials  and  mining 
supplies,  between  points  in  Illinois. 
Indiana,  Kentucky,  Missouri,  Ohio, 
Pennsylvania,  Virginia,  and  West 
Virginia,  on  the  one  hand,  and  on  the 
other,  points  in  the  United  States:  that 
the  applicant  is  fit.  willing  and  able  to 
properly  perform  the  granted  service 


and  to  conform  to  statutory  and 
administrative  requirements.  The 
purpose  of  this  republication  is  to  reflect 
the  applicant's  actual  grant  of  authority. 

MC  148105  (Sub-3)  (Republication) 
filed  January  18. 1982,  previously 
published  in  Federal  Register  issue  of 
February  10, 1982.  Applicant: 
OVERLAND  EXPRESS.  P.O.  Box  12332, 
Houston,  TX  77017.  Representative:  John 
W.  Carlisle,  P.O.  Box  967,  Missouri  City. 
TX  77459.  A  Decision  by  the 
Commission,  Review  Board  1,  decided 
April  28, 1982,  and  served  May  7, 1982, 
finds  that  the  performance  by  applicant 
of  service  described  herein  to  operate  as 
a  common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting,  (1)  Mercer 
commodities,  between  points  in 
Arkansas.  California.  Louisiana. 
Mississippi.  New  Mexico.  Oklahoma, 
and  Texas,  on  the  one  hand,  and,  on  the 
other,  points  in  the  United  States 
(except  Hawaii),  (2)  machinery  and 
earth  drilling  commodities,  between 
points  in  Alabama.  Arkansas. 
California.  Georgia,  Florida.  Louisiana. 
Texas,  Oklahoma,  and  New  Mexico,  on 
the  one  hand,  and,  on  the  other,  points 
in  the  United  States,  and  (3)  iron  and 
steel  articles,  between  points  in  Texas. 
Missouri.  New  Mexico.  Oklahoma,  and 
Louisiana;  that  the  applicant  is  fit, 
willing  and  able  to  properly  perform  the 
granted  service  and  to  conform  to 
statutory  and  administrative 
requirements.  The  purpose  of  this 
republication  is  to  reflect  the  applicant's 
actual  grant  of  authority. 

MC  148554  (Sub-3)  (RepubUcation) 
filed  January  18, 1982,  previously 
pubUshed  in  Federal  Register  issue  of 
February  10, 1982.  Apphcant:  WALD 
TRANSFER  &  STORAGE  CO.  a 
Corporation,  P.O.  Box  344.  Houston,  TX 
77001.  Representative:  John  W.  Carlisle, 
P.O.  Box  967,  Missouri  City.  TX  77459.  A 
Decision  by  the  Commission,  Review 
Board  1,  decided  April  27, 1982,  and 
served  May  10. 1982.  finds  that  the 
performance  by  applicant  of  service 
described  herein  to  operate  as  a 
common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting.  (1)  Mercer 
commodities,  between  points  in 
Arkansas.  California.  Louisiana. 
Mississippi,  New  Mexico.  Oklahoma, 
and  Texas,  on  the  one  hand,  and,  on  the 
other,  points  in  the  United  States 
(except  Hawaii),  (2)  machinery  and 
earth  drilling  commodities,  between 
points  in  Alabama,  Arkansas, 
California.  Georgia.  Florida.  Louisiana. 
Texas.  Oklahoma,  and  New  Mexico,  on 
the  one  hand,  and,  on  the  other,  points 
in  the  United  States,  and  (3)  iron  and 


steel  articles,  between  points  in  Texas. 
Missouri,  New  Mexico,  Oklahoma,  and 
Louisiana;  that  the  applicant  is  fit 
willing  and  able  to  properly  perform  the 
granted  service  and  to  conform  to 
statutory  and  administrative 
requirements.  The  purpose  of  this 
republication  is  to  reflect  the  applicant's 
actual  grant  of  authority. 

[FR  Doc.  82-13141  PUcd  S-13-82:  8:45  u>) 
BIUJNQ  COOC  7DM-01-M 


[VohinM  No.  255] 

Motor  Canlers;  Permanent  Authority 
Decisions  Restriction  Removaia 
Decision-Notice 

Decided:  May  7, 1982. 

The  following  restriction  removal 
applications,  filed  after  December  28. 
1980.  are  governed  by  49  CFR  1137.  Part 
1137  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86747. 

Persons  wishing  to  file  a  comment  to 
an  apphcation  must  follow  the  rules 
under  49  CFR  1137.12.  A  copy  of  any 
apphcation  can  be  obtained  from  any 
apphcant  upon  request  and  payment  to 
applicant  of  $10.00. 

Amendments  to  the  restriction 
removal  appUcations  are  not  allowed 

Some  of  the  appUcations  may  have 
been  modified  prior  to  pubUcation  to 
conform  to  the  special  provisions 
appUcable  to  restriction  removal. 
Canadian  Carrier  Applicants:  In  the 
event  an  apphcation  to  transport 
property,  filed  by  a  Canadian  domiciled 
motor  carrier,  is  unopposed,  it  will  be 
reopened  on  the  Commission's  own 
motion  for  receipt  of  additional  evidence 
and  further  consideration  in  light  of  the 
record  developed  in  Ex  Parte  No.  MC- 
157.  Investigation  Into  Canadian  Law 
and  Policy  Regarding  Applications  of 
American  Motor  Carriers  For  Canadian 
Operating  Authority. 

Findings 

We  find,  preliminarily,  that  each 
apphcant  has  demonstrated  that  its 
requested  removal  of  restrictions  or 
broadening  of  unduly  narrow  authority 
is  consistent  with  the  criteria  set  forth  in 
49  U.S.C.  10922(h). 

In  the  absence  of  comments  filed 
within  25  days  of  publication  of  this 
decision-notice,  appropriate  reformed 
authority  will  be  issued  to  each 
apphcant  Prior  to  beginning  operations 
under  the  newly  issued  authority, 
comphance  must  be  made  with  the 
normal  statutory  and  regulatory 
requirements  for  common  and  contract 
carriers. 


20874 
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By  the  Commission.  Restriction  Removal 
Board,  Members  Shaffer.  Ewing,  and 
Williams. 

Agatha  L.  Maisanovich, 
Secretary. 

MC  37918  (Sub-15)X,  filed  August  19, 
1981,  previously  noticed  in  the  Federal 
Register  of  September  11, 1981, 
republished  as  corrected  this  issue. 
Applicant:  DIRECT  WINTERS 
TRANSPORT  LIMITED.  2  Tippet  Road. 
Downsview,  Ontario,  Canada  M3H  5X3. 
Representative:  WiUiam  J.  Hirsch  P.C, 
1125  Convention  Tower.  43  Court  Street, 
Buffalo.  NY  14202.  Applicant  seeks  to 
expand  points  within  8  miles  of  Detroit. 
Nfl  in  the  lead  to  "Wayne,  Oakland, 
Macomb,  Monroe,  and  Washtenaw 
Counties.  MI".  The  purpose  of  this 
republication  is  to  include  Monroe  and 
Washtenaw  Counties.  MI  as  two  of  the 
five  coimties  within  8  miles  of  Detroit. 

MC  116400  (Sub-9)X,  filed  August  26, 

1981,  previously  noticed  in  the  Federal 
Register  of  April  6, 1982.  republished  as 
corrected  this  issue.  Applicant: 
LAWRENCE  TRANSFER  &  STORAGE 
CORPORATION,  2727  Hollins  Road.  NE. 
P.O.  Box  13025,  Roanoke,  VA  24030. 
Representative:  B.  W.  LaTourette,  Jr.,  11 
S.  Meramec.  Suite  1400.  St.  Louis.  MO 
63105.  Applicant  seeks  to  remove 
restrictions  in  its  lead  and  Sub-Nos.  4G 
and  7F  certificates  to  (1)  broaden  the 
commodity  description  from  household 
goods  to  "household  goods  and  furniture 
and  fixtures"  between  points  in  35 
states  and  DC.  The  purpose  of  this 
republication  is  to  correct  errors  of 
omission  of  the  lead  and  Sub-No.  4G 
and  10  states  plus  DC  in  the  original 
Federal  Register  publication  of  April  6, 
1982. 

MC  120171  (Sub-5)X.  filed  April  27, 

1982.  Applicant:  FAIRSIDE  TRUCKING. 
INC..  7  Chilton  Road.  Brockton.  MA 
02401.  Representative:  Francis  E.  Barrett, 
Jr..  Esq..  10  Industrial  Park  Road. 
Hingham.  MA  02043.  Subs  1.  2  and  3. 
Broaden:  In  Sub  1,  such  commodities  as 
heavy  machinery  and  other  articles 
requiring  specialized  handling  or  rigging 
because  of  size  or  weight,  and  when 
transported  therewith,  to  "such 
commodities  which  because  of  size  or 
weight  require  the  use  of  special 
equipment";  in  Sub  2.  such  salvage  and 
scrap  materials  as  are  removed  from 
telephone  lines  or  plants  to  "waste  or 
scrap  materials  not  identified  by 
industry  producing";  wood  piling  and 
telephone  and  power  line  poles  and 
cables  to  "lumber  and  wood  products 
and  metal  products";  cross  arms  for 
telephone  and  power  line  poles  to 
"lumber  and  wood  products  and  metal 
products"  and  equipment,  materials  and 
supplies  used  in  the  construction  or 


maintenance  of  telephone  lines  or  plants 
to  "such  conmiodities  which  because  of 
size  or  weight  require  the  use  of  special 
equipment";  and  in  Sub  3.  wooden  poles 
and  wooden  piling  to  "poles  and  piling; 
remove  restriction  to  storage  areas/ 
construction  or  repair  sites  in  ME.  MA, 
NH,  RI  and  VT;  and  restriction  involving 
Brockton  service  to  delivery/receipt  of 
interchange  traffic  originating  at/ 
destined  to  points  beyond  Brockton  in 
Sub  2;  broaden  from  "points  in  Vermont. 
New  Hampshire  and  Maine,  south  of  a 
line  extending  in  an  easterly  direction 
from  Charlotte,  VT  to  Augusta,  ME.  and 
west  of  a  line  extending  in  a  southerly 
direction  from  Augusta.  ME,  passing 
through  Gardiner  and  Bath,  ME  to  the 
Atlantic  Coast,  including  the  points 
specified"  to  "points  in  Chittenden, 
Addison.  Washington.  Caldonia  and 
Orange  Counties.  VT.  Grafton,  Coos  and 
Carroll  Counties,  NH;  and  Oxford, 
Androscoggin,  Cumberland,  Kennebec 
and  Sagadahoc  Counties.  ME",  in  Sub  1; 
to  radial  authority  in  Subs  2  and  3. 

MC  143373  (Sub-5)X.  filed  May  3, 1982. 
AppUcant:  WEILAND  TRUCKING  CO.. 
INC..  Rt.  2,  P.O.  Box  288,  Wautoma.  WI 
54982.  Representative:  James  A.  Spiegel, 
Olde  Towne  Office  Park.  6333  Odana 
Rd.,  Madision.  WI  53719.  Sub  4F  permit: 
(IJ  broaden  malt  beverages  to  "food  and 
related  products";  and  (2)  broaden  the 
territorial  authority  to  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  a  named 
shipper. 

MC  145708  (Sub-4)X,  filed  April  29. 
1982.  Applicant:  WILLIAM  A.  LONG. 
INC..  Bealeton.  VA  22712. 
Representative:  Daniel  B.  Johnson.  4304 
East- West  Highway.  Bethesda,  MD 
20814.  Subs  1  and  2  certificates,  and  No. 
MC-134129  Subs  2  and  11  permits.  (1) 
Broaden:  (a)  Concrete  highway  barriers 
to  "clay,  concrete,  glass  or  stone 
products"  in  Sub  1;  (b)  reinforcing  mesh, 
wire  and  nails  to  "metal  products"  in 
Sub  2  certificate;  (c)  culvert  pipe,  culvert 
sectional  plate  and  couplings  and 
coatings  for  culvert  pipe  and  sections, 
culvert  banding  and  coupling  material, 
coating  and  steel  plates  used  in  the 
manufacture  thereof  and  steel  coil  to 
"chemicals  and  related  products, 
petroleum  or  coal  products,  rubber  or 
plastic  products,  clay,  concrete,  glass  or 
stone  products  and  metal  products",  and 
plastic  articles  to  "rubber  or  plastic 
products"  in  Sub  2  permit;  (d)  fence, 
fence  fittings  and  fence  accessories  to 
"lumber  and  wood  products,  rubber  and 
plastic  products,  clay,  concrete,  glass  or 
stone  products  and  metal  products". 
Sub-11,  (e)  remove  restriction  against 
transportation  of  commodities  in  bulk,  in 
tank  or  hopper-type  vehicles,  in  Sub-2 


permit;  (2)  change  to  between  points  in 
the  U.S.  (except  AK  and  HI),  under  a 
continuing  contract(s)  with  named 
shippers,  in  both  permits. 

(Fit  Doc  8Z-13142  POwl  S-13-82;  8:45  am] 
MLUNQ  COOC  703»-01-M 


(VolunM  No.  OP-»-«70] 

Motor  Carriers;  Permanent  Authority 
Decisions,  Dedeion-Notlce 

May  6. 1982. 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  of  December  31, 1960,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3. 1980.  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  poUcy  of  simpUfying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit.  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49.  SubtiUe  IV. 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantiy  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or.  if  the 
application  later  becomes  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicant  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
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effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  appUcations  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  wiU  be 
issued.  Once  this  compliance  is  met  the 
authority  will  be  issued. 

Within  60  days  after  pubUcation  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

By  the  Commission,  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  WUliams 
(Member  Fisher  not  participating). 
Agatha  L  Meigenovich, 
Secretary. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office,  (202)  275-7326. 

FF-594.  filed  April  26, 1982.  Applicant: 
SUNSHINE  FORWARDING,  INC.,  726 
Spruce  Trail.  Frazier  Park.  CA  93225. 
Representative:  Sol  H.  Proctor.  1101 
Blackstone  Bldg..  Jacksonville.  PL  32202, 
(904)  632-2300.  As  a  freight  forwarder, 
transporting  used  household  goods, 
unaccompanied  baggage  and  used 
automobiles,  between  points  in  the  U.S. 

MC  2934  (Sub-120).  filed  April  28. 
1982.  Applicant:  AERO  MAYFLOWER 
TRANSIT  COMPANY,  INC..  9998  No. 
Michigan  Rd.,  Carmel,  IN  46032. 
Representative:  W.  G.  Lowry  (same 
address  as  appUcant).  (317)  875-1142. 
Transporting  electronic  diagnostic 
equipment,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(8)  with  Adac  Laboratories  of 
Sunnyvale,  CA. 

MC  16334  (Sub-20).  filed  April  28. 
1982.  Applicant:  DEBRICK  TRUCK  LINE 
COMPANY,  P.O.  Box  421.  Paola.  KS 
66071.  Representative:  John  T.  Pniitt, 
9832  Connell.  Overiand  Park.  KS  66212. 
(913)  888-3386.  Transporting  food  and 
related  products,  between  points  in 
Marshall  County,  MS,  Ontario  County. 
NY;  and  San  Bernardino  County,  CA.  on 
the  one  hand,  and,  oti  the  other,  points 
in  the  U.S.  (except  AK  and  HI). 

MC  559655  (Sub-46].  filed  April  19. 
1982.  AppUcant:  SHEEHAN  CARRIERS, 
INC.,  P.O.  Box  57,  Suffem.  NY  10901. 
Representative:  George  A.  Olsen,  P.O.    - 
Box  357,  Gladstone.  NJ  07934,  (201)  43&- 


7140.  Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AKandHJ). 

MC  105424  (Sub-2),  filed  April  26, 
1982.  AppUcant:  PLAGGE  TRUCK  LINE. 
INC.,  251 18th  St..  S.E.,  Mason  City,  lA 
50401.  Representative:  Steven  C. 
Schoenebaum,  1200  Register  and 
Tribune  Bldg..  Des  Moines.  lA  50309. 
(515)  283-2076.  Transporting  building 
materials,  supplies,  and  products, 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Key 
Wholesale  Building  Ptoducts.  Inc.  of 
Mason  City.  lA. 

MC  109064  (Sub-44}.  filed  April  28, 
1982.  AppUcant:  TEX-O-KAN 
TRANSPORTATION  COMPANY,  INC: 
3301  E.  Loop  820  So.,  Ft.  Worth,  TX 
76112.  Representative:  WilUam 
Sheridan.  P.O.  I3rawer  5049.  Irving.  TX 
75062,  (214)  255-6279.  Transporting  sucA 
commodities  as  are  dealt  in  by 
manufacturers  or  distributors  of  rubber 
and  plastic  products,  and  clay,  concrete, 
glass  or  stone  products,  between  Ft 
Worth,  TX.  Salt  Lake  City.  UT  and 
points  in  Fresno  County.  CA  and 
Harrison  County.  OH,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

MC  119864  (Sub-79).  filed  April  21, 
1982.  AppUcant:  CRAIG 
TRANSPORTATION  CO.,  26699  Eckel 
Rd..  Perrysburg.  OH  43551. 
Representative:  Brian  D.  Craig  (same 
address  as  appUcant),  (419)  874-7981. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  grocery  and  food 
business  houses,  drug  stores  and 
department  stores,  between  those  points 
in  die  U.S.  east  of  ND.  SD.  NE.  CO  and 
NM. 

MC  129484  (Sub-11).  filed  April  28. 
1982.  AppUcant:  RAMEK)  TRANSPORT, 
INC..  d.b.a.  MELVIN  WANG 
TRUCKING,  B0-29th  Ave..  N.  Fargo.  ND 
58102.  Representative:  Richard  P. 
Anderson.  P.O.  Box  2581  Fargo.  ND 
58108.  (701)  235-3300.  Transporting 
commodities  in  bulk,  between  points  in 
ND.  SD.  MN.  MT.  WI,  lA,  NE,  and  WY. 

MC  145505  (Sub-5).  filed  April  20, 
1982.  AppUcant:  IRISH 
TRANSPORTATION.  INC..  8007  South 
Meridian  St.,  Indianapolis.  IN  46227. 
Representative:  Robert  B.  Hebert  777 
Chamber  of  Commerce  Bldg. 
UidianapoUs.  IN  46204  (317)  639-4511. 
Transporting  motor  vehicles,  between 
points  in  the  U.S.  (except  AK  and  HI). 

MC  145855  (Sub-9),  filed  April  27. 
1982.  AppUcant:  JOHN  RAY  TRUCKING 
CO..  INC..  P.O.  Box  206.  Eastaboga,  AL 
35260.  Representative:  John  W.  Ck>oper. 


P.O.  Box  162,  Mentone,  AL  35881  (205) 
634-4885.  Transporting  chemicals, 
between  points  in  Calhoun  and  Etowah 
Counties.  AL.  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(s) 
with  Monsanto  Company,  of  St  Lmds. 
MO. 

MC  146606  (Sub-10).  filed  ^ril  27. 
1982.  AppUcant  EVENSON  BROS..  INC. 
P.O.  Box  328,  PeUcan  Rapids,  MN  56572. 
Representative:  Thomas  J.  Van  Osdel  15 
Broadway.  Suite  502.  Fargo.  ND  58102 
(701)  235-4487.  Transporting  lumber  and 
wood  products,  between  points  in  ID, 
MT,  OR.  and  WA.  on  the  one  hand,  and, 
on  the  other,  points  in  lA,  IL,  and  Wl. 
and  between  points  in  IL.  lA,  MN.  ND. 
SD.  and  WI. 

MC  151325  (Sub-1).  filed  April  27. 
1982.  AppUcant  H  ft  R  TRANSORT, 
LTD..  3601  2nd  Ave.,  N.  Lethbridge. 
Alberta,  Canada  TlH  5K7. 
Representative:  Irene  Warr,  311  S.  State 
St.  Suite  280,  Salt  Lake  Qty.  UT  84111. 
(801)  531-1300.  Transporting  clay, 
concrete,  glass  or  stone  products. 
between  ports  of  entry  on  the 
International  Botmdary  line  between  die 
United  States  and  Canada,  in  ID  and 
WA,  on  the  one  hand,  and.  on  die  other, 
points  in  WA.  ID.  and  OR. 

MC  151634  (Sub^).  filed  April  26. 
1982.  AppUcant  GOLDEN  COACH, 
A.C..  INC..  Boston  at  Pacific  P.O.  Box 
1737.  AUantic  City,  N)  08404. 
Representative:  Larsh  B.  Mewhinney, 
555  Madison  Ave..  New  York,  NY  10022 
(212)  83^-0600.  Transporting  posse/^ei^B 
and  their  baggage,  in  special  operations, 
between  points  in  CT.  DE,  MD.  N).  NY. 
PA,  VA,  and  DC.  on  the  one  hand.  and. 
on  the  other,  Adantic  City,  NJ. 

MC  152395  (Sub-4).  filed  April  26. 
1982.  AppUcant  KRUEGER  TRUCKING. 
INC.,  1330  BeUevue  St.  Green  Bay.  WI 
54308.  Representative:  Norman  A. 
Cooper.  145  W.  Wisconsin  Ave, 
Neenah.  WI  54956.  (414)  722-2846. 
Transporting  (1)  furniture  and  fixtures. 
between  points  in  the  U.S.  (Except  AK 
and  HI),  under  continuing  contract(s) 
with  Thomasville  Furniture  Industries. 
Inc.  of  Thomasville.  NC  and  (2)  such 
commodities  as  are  dealt  in  or  used  by 
retad  stores,  discount  and  specialty 
stores,  between  points  in  the  U.S. 
(except  AK  and  HI],  under  continuing 
contract(s)  with  H.  C.  Prange  Co.  of 
Green  Bay.  WL 

MC  153174  (Sub-2).  filed  i^ril  27, 
1982.  AppUcant  AFFILIATED 
TRANSPORT  SERVICES.  INC..  P.O.  Box 
158.  Folcroft  PA  19032.  Representative: 
Alan  Kahn,  1430  Land  Tide  Bldg.. 
Philadelphia.  PA  19110,  (215)  561-103a 
Transporting  chemicals  and  related 
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products,  between  New  York,  NY.  and 
Philadelphia.  PA. 

MC  156254  (Sub-9),  filed  April  26, 
1982.  Applicant:  CONTRACT 
TRUCKERS,  INC..  530  Haunted  Lane, 
Comwells  Heights,  PA  19020. 
Representative:  Russell  S.  Callahan,  P.O. 
Box  1806,  Brockton,  MA  02403.  (617) 
580-1000.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S.  under  continuing  contract(8) 
with  Kewaunee  Scientific  Equipment 
Corporation,  of  Adrian,  Ml. 

MC  157884.  filed  April  26, 1982. 
Applicant:  W.  S.  "RED"  HANCOCK, 
INC.,  P.O.  Box  207,  Bentonia,  MS  39040. 
Representative:  Fred  W.  Jonson,  Jr..  P.O. 
Box  1291,  Jackson,  MS  39205,  (601)  355- 
3543.  Transporting  Mercer  commodities, 
between  points  in  AL,  AR,  FL,  GA,  LA, 
MS,  OK,  TN  and  TX. 

MC  157925  (Sub-1),  filed  April  23, 
1982.  Applicant:  DANNY  GOUGE,  d.b.a. 
GOUGE  TRUCKING  COMPANY,  Route 
1,  Box  34,  Greenmountain,  NC  28740. 
Representative:  Eric  Meierhoefer,  Suite 
1000, 1029  Vermont  Ave.,  N.W.. 
Washington,  D.C.  20005,  (202)  347-9332. 
Transporting  olivine,  between  points  in 
Yancey  County,  NC,  on  the  one  hand, 
and,  on  the  other,  those  points  in  the 
U.S.  in  and  east  of  TX,  OK,  KS,  NE,  SD, 
andND. 

MC  158234  (Sub-4),  filed  April  27, 
1982.  Applicant:  PACIFIC  MOTOR 
TRANSPORT,  INC.,  P.O.  Box  759, 
Tenino,  WA  98589.  Representative:  Jack 
R.  Davis,  1100  IBM  Bldg.,  Seattle,  WA 
98101,  (206)  624-7373.  Transporting 
classes  A,  B,  and  C  explosives  and 
blasting  agents,  (1)  between  points  in 
NJ.  PA,  IL.  MN,  MO,  AR,  AL,  TX,  OK, 
LA,  NM.  AZ,  CO,  UT,  NV,  CA,  OR,  WA, 
ID.  MT.  and  WY,  and  (2)  between  points 
inWA. 

Note. — The  certiHcate  granted  in  this 
proceeding  shall  expire  5  years  from  the  date 
of  issuance. 

MC  160275,  filed  April  27, 1982. 
Applicant:  TOM  MILLLER  TRUCKING 
COMPANY,  INC.,  P.O.  Box  99, 
Claremont,  NC  28610.  Representative:  D. 
R.  Beeler,  P.O.  Box  482,  Franklm,  TN 
37064,  (615)  790-2510.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives  and  household  goods), 
between  points  in  NC,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S.  on 
and  east  of  a  line  beginning  at  the  mouth 
of  the  Mississippi  River  to  its  junction 
with  the  eastern  boundary  of  Itasca 
County,  MN,  then  northward  along  the 
eastern  boundaries  of  Itasca  and 
Koochiching  Counties,  MN,  to  the 
International  boundary  line  between  the 
U.S.  and  Canada. 


MC  161675,  filed  April  26, 1982. 
Applicant:  HUCK  ASSOCL\TES,  INC., 
P.O.  Box  278,  Brighton,  CO  80601. 
Representative:  Richard  S.  Mandelson, 
1600  Lincoln  Center,  1660  Lincoln  St., 
Denver,  CO  80264,  (303)  881-4028. 
Transporting  Mercer  commodities, 
between  points  in  CO,  WY,  KS.  UT,  NE, 
OK,  TX,  and  NM. 

MC  161685,  filed  April  26, 1982. 
Apphcant:  HENREDON 
TRANSPORTATION  COMPANY,  a 
Corporation.  P.O.  Box  70.  Morganton, 
NC  28655.  Representative:  James  M. 
Iseman,  Jr.,  1001  W.  Fourth  St.,  Winston- 
Salem,  NC  27101,  (919)  725-2351. 
Transporting  (1)  such  commodities  as 
are  used  in  the  manufacture  of  new 
furniture,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(s)  with  Foothills.  Inc..  of 
Hickory.  NC.  and  [2)  paper  and 
paperboard,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(s)  with  ETTA  Packaging.  Inc., 
of  Marion.  NC. 

MC  161694.  filed  April  26, 1988. 
Applicant:  EZRA  B.  MARTIN,  Rt.  6  Box 
86,  Hagertown,  MD  21740. 
Representative:  Ezra  B.  Martin,  (same 
address  as  applicant),  (301)  733-1506. 
Transporting  passengers  and  their 
baggage,  in  charter  operations, 
beginning  and  ending  at  points  in 
Washington  County,  MD,  and  extending 
to  points  in  PA.  NJ.  DE.  WV.  VA.  and 
DC. 

MC  161695.  filed  April  27, 1982. 
Applicant:  DRUMMER  AIR-LAND 
CARGO,  INC.,  19101  Snow  Rd.,  P.O.  Box 
81363,  Cleveland,  OH  44181. 
Representative:  Donald  M.  Rudy,  23203 
Lorain  Rd.,  North  Olmsted,  OH  44070, 
(216)  779-6330.  Transporting  po7/j/  and 
paint  solvents,  between  points  in 
Cuyahoga  County,  OH,  on  the  one  hand, 
and,  on  the  other  points  in  Oakland, 
Macomb.  Genesse,  Ingham.  Eaton.  Kent, 
and  Wayne  Counties.  MI.  Boone  County. 
IL,  Madison  and  Marion  Counties,  IN, 
Jefferson  Coimty,  KY,  Onongaga  County, 
NY.  and  Rock  County,  WI. 

MC  159075  (Sub-1),  filed  February  22, 
1982,  previously  published  in  the  Federal 
Register  on  March  10, 1982.  Applicant: 
WILLL\M  P.  JONES,  d.b.a.  JONES 
BROS.  TRUCKING,  2400  Old  Fort  Rd.. 
Missoula.  MT  59801.  Representative: 
Richard  D.  Howe.  600  Hubbell  Bldg..  Des 
Moines,  lA  50309.  (515)  244-2329. 
Transporting  lumber,  between  points  in 
Stevens  County,  WA,  on  the  one  hand, 
and,  on  the  other,  points  in  LA,  IL,  MN, 
ND,  SD,  and  WI. 


Note^ — ^This  republication  corrects  the 
territorial  description. 

(FR  Doc.  82-13213  Filad  5-12-02:  ft4S  unl 
BNJJNQCOOE  7016-01-M 


[Docket  No.  AB-6  (Sub-1 14)] 

Rail  Carriers;  Burlington  Northern 
Railroad  Co.— Abandonment— in  Gage 
County,  NE;  and  Washington,  Republic, 
and  Cloud  Counties,  KS;  Hndings 

The  Commission  issued  a  certificate 
authorizing  Burlington  Northern 
Railroad  Company  to  abandon  its  70.73 
mile  rail  line  extending  from  milepost 
1.41  near  Odell  Jet.,  NE  to  milepost  72.14 
at  the  end  of  the  line  near  Concordia, 
KS,  in  Gage  County,  NE  and 
Washington,  Republic  and  Cloud 
Counties,  KS.  The  abandonment 
certificate  will  become  effective  30  days 
after  this  publication  unless  the 
Commission  also  finds  that:  (1)  A 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
likely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
concurrently  on  the  applicant  with 
copies  to  Louis  E.  Gitomer,  Room  5417. 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  no  later  than  10 
days  from  publication  of  this  Notice. 
Any  offer  previously  made  must  be 
remade  within  this  10  day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1121.38. 
Agatha  L.  M«rg«novich, 
Secretary. 

|FR  Doc.  82-131M  FUed  5-13-82;  8:45  am] 
BHJJNQ  CODE  7O3S-01-M 


[Rnance  Docket  No.  29893] 

Rail  Carrier;  Central  of  Georgia 
Railroad  Co.— Exemption— 
Abandonment  of  Three  Lines  in 
Alabama,  South  Carolina,  and  Georgia 

AOENCY:  Interstate  Conunerce 
Conmiission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  requirements  for  prior  approval 
under  49  U.S.C.  10903  and  10904  the 
proposed  abandonment  of  (1)  a  39-mile 
line  between  Clayton  and  Ozark.  AL.  (2) 
a  25-mile  line  between  Greenwood  and 
Waters.  SC,  and  (3)  a  37-mile  line 
between  Midville  and  Gough  and 
between  Torbit  and  Hepludbah,  GA. 
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DATES:  Exemption  is  effective  on  June 
14. 1982.  Petitions  to  stay  the  effective 
date  must  be  filed  by  May  24, 1982,  and 
petitions  for  reconsideration  must  be 
filed  by  June  3. 1982. 

ADDRESSES:  Send  pleadings  to: 
(IJ  Section  of  Finance,  Room  5414, 

Interstate  Commerce  Commission, 

Washington.  DC  20423. 
(2)  Petitioner's  representative:  Nancy  S. 

Fleischman.  P.O.  Box  1808. 

Washington.  DC  20013. 

FOR  FURTHER  WFORMATKNI  CONTACT 

Louis  E.  Gitomer,  (202)  275-7245. 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision  contact:  TS 
Infosystems,  Inc..  Room  2227, 12th  and 
Constitution  Ave.,  NW.,  Washington. 
DC  20423;  (202)  289-4357  DC 
Mebt)politan  Area,  (800)  424-5403  toll 
free  for  outside  DC  area. 

Decided:  May  7, 1982. 

By  the  Commission.  Chainnan  Taylor.  Vice 
Chairman  Gilliam,  Commissioners  Gresham, 
Sferrett,  and  Andre. 

Agatha  L.  Mergenovich, 

Secretary. 

|FK  Doc  8Z-13145  Piled  S-13-SZ:  8:45  am] 
BNJJNQ  CODE  70M-01-M 


(Fhwnc*  DociMt  No.  29905] 

Rail  Carrier;  EnM  Central  RaHway^ 
Inc.— AcquteMon  and  Operation- 
Chicago  Rode  Island  and  Pacific 
Railroad  Company,  Debtor  (WilUam  M. 
Gibbons,  Trustee)  Between  Kremlin 
and  Ponca  City,  OK 

aoency:  Interstate  Commerce 
Commission. 

ACnoN:  AppUcation  accepted  for 
consideration. 

SUMMARY:  The  Commission  is  accepting 
for  consideration  the  application  of  Enid 
Central  Railway,  Inc.,  to  acquire  and 
operate  a  70  mile  line  of  railroad  owned 
by  the  Chicago,  Rock  Island  and  Pacific 
Railroad  Company,  Debtor,  (William  M. 
Gibbons,  Trustee),  bewteeen  Enid  and 
Kremlin,  OK  and  between  Enid  and 
Ponca  City.  OK. 

DATE:  Verified  statements  supporting  or 
opposing  the  application  must  be 
received  at  the  Commission  by  Jime  1. 
1982. 

ADDRESS:  An  original  and  5  copies  of  all 
statements  should  make  reference  to 
Finance  Docket  No.  29905  and  should  be 
sent  to:  Section  of  Finance.  Room  5414, 
Interstate  Commerce  Conunission. 
Washington.  DC  20423.  Attention:  Rock 
Island  Acquisition. 


FOR  FURTHER  INFORMATION  CONTACT. 

Louis  E.  Gitomer,  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION:  Enid 
Central  Railway,  Inc.  (ECR).  a 
subsidiary  of  the  Centrail  Corporation, 
filed  an  application  on  April  19, 1982 
under  Section  17(b)  of  the  Milwaukee 
Railroad  Restructuring  Act,  (MRRA)  45 
U.S.C.  915(b)  and  49  CFR  Part  1111.  et 
seq.,  for  authority  to  purchase  certain 
properties  of  the  Chicago,  Rock  Island, 
and  Pacific  Railroad  Company.  Debtor 
(William  M.  Gibbons,  Trustee)  (Rock 
Island)  located  in  Oklahoma.  A  petition 
for  waiver  from  certain  information 
requirements  of  our  regulations  at  49 
CFR  Part  1111  was  also  filed. 

The  property  involved  consists  of 
70.03  niiles  of  railroad  between  Enid  and 
Kremlin.  OK,  and  between  Enid,  and 
Ponca  City.  OK.  ECR  presentiy  operates 
over  the  line  under  Service  Order 
Number  1473.  A  sale  and  purchase 
agreement  was  signed  by  ECR  and  the 
Rock  Island  Trustee  on  March  29, 1982. 
No  governmental  assistance  is  involved 
in  this  proposal. 

Because  it  is  not  clear  from  the 
application  who  is  ECR's  ultimate 
parent  corporation,  ECR  is  asked  to 
explain  this  in  its  statement  We  find 
that  the  application  otherwise  contains 
the  information  required.  Accordingly, 
ECR's  petition  for  waiver  from  certain  of 
the  information  requirements  of  the 
Commission's  regulations  is  dismissed 
as  moot 

Comments  on  the  proposal  must  be 
filed  by  June  1, 1982.  A  copy  of 
comments  should  be  served  upon  the 
Attorney  General  of  the  Uniteid  States 
and  the  United  States  Secretary  of 
Transportation,  and  upon  Peter  A. 
Greene,  1920  N  Street  N.W..  Suite  700, 
Washington,  D.C.  20036. 

Preliminary  approval  of  the  proposed 
transaction  by  the  Court  overseeing  the 
reorganization  of  the  Rock  Island  In  the 
Matter  of  Chicago,  Rock  Island  and 
Pacific  Railroad  Company,  Debtor,  in 
No.  75  B  2897  (U.S.  Dist.  Court  N.D.  111.), 
was  obtained  on  April  8, 1982.  The  coiul 
has  also  directed  the  Commission  to 
issue  a  final  decision  on  this  application 
on  or  before  June  18. 1982. 

Since  this  application  involves  a  non- 
carrier  applicant  we  wiU  evaluate  it 
under  49  U.S.C.  10901  in  order  to 
certificate  the  applicant 

It  is  ordered: 

1.  The  application  in  Finance  Docket 
No.  29905  is  accepted  for  consideration. 

2.  The  petition  for  waiver  is- 
dismissed. 

3.  The  parties  shtdl  comply  with  all 
provisions  as  stated  above. 

4.  This  decision  is  effective  on  May  14, 
1982. 

Dated  May  12. 1962. 


By  the  Commission.  Heber  P.  Hardy. 
Director,  Office  of  Proceedings. 
Agatlia.  L.  Metgenovkh. 
Secretary. 


[FK  Doc  8Z-l»n  FiM  5-U-aZ;  1132  m) 


DEPARTMENT  OF  JUSTKE 
Antitrust  Division 

U.S.  V.  American  ConsuMng  Engineers 
Coimcii;  Comments  on  Proposed  Final 


Pursuant  to  Subsection  16(b)  and  16(a) 
of  the  Antitrust  Procedures  and 
Penalties  Act  15  U5.C.  16,  the 
Department  publishes  below  two 
comments  it  received  on  the  proposed 
Final  Judgment  in  the  case  of  US.  v. 
American  Consulting  Engineers  Council, 
Civil  No.  80-2067  p.D.C).  Also 
published  is  the  Department's  response 
to  such  comments. 
)oM|di  H.  Widmar. 
Director  of  Operationa. 

VS.  Distiict  Coort  far  tba  Distiict  of 


United  States  of  America,  Plaintiff,  v. 
American  Consulting  Engineers  CounciL 
Defendant 

Civil  No.  80-2087. 

Plaintiffs  Response  to  Comments  Regarding 
the  Proposed  Final  Judgment 

The  plaintiff  has  received  two  comments 
regarding  the  proposed  Final  |udgment 
Copies  of  these  comments  are  attadied. 
These  letters  and  this  response  will  be 
promptly  published  in  the  Fedaral  Ragislar  as 
required  by  15  U.S.C  f  16(d}. 

A.  Response  to  Comments  ofFerdR. 
Anderson,  Jr. 

By  letter  dated  April  9, 1982,  Feid  B. 
Anderson.  Jr.,  a  professional  engineer,  * 
objected  to  the  Department  challenging 
ACEC's  ban  on  contingent  arrangements.  He 
was  "absolutely  amazed"  that  any  lawyer 
could  challenge  ACECs  code  provision  on 
this  subject  He  requested  the  Department  to 
provide  him  with  "a  sin^e  instance  in  wiiich 
a  consumer  has  been  injured  because  an 
engineer  member  of  ACEC  has  refused  to 
accept  a  professional  commission  on  a 
contingent  basis  under  circumstances  under 
which  his  professional  judgment  may  be 


■  In  the  other  canunent  received  upon  the 
propoaed  Final  JodgmeoL  infra,  Mr.  lUymood 
Ahvtaie  indicated  that  Mr.  Andancm  ia  a  r«tii«d 
military  officer  who  haa  not  owned  or  tieen  a 
principal  in  a  oonsalting  imimiiiiiin  fim  which 
might  either  belang  to  ACEC  or  have  lieeB  ■■m-jftng 
in  the  actrvitief  inrulred  in  this  Utifitiaa.  The  19M>- 
81  ACEC  Diredur  iodicales,  bowerar.  that  Mr. 
Anderaoo  apparently  waa  Bxacnti**  Dtractor  of  tha 
American  Cooaaltiiig  Eaginsara  t'jmtfnrti  gi 
Nebraaka  imtil  quite  reoently.  (See  also,  Spillv 
Depoaitioa  Exhilrit  1  at  pafe  122  (197»-ao  ACEC 
DirKtoty)). 
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compromised."  He  also  asked  for  '^e  details 
of  the  disciplinary  action  that  ACEC  took 
against  the  . . .  engineer  who  created  an 
injury  to  a  consumer."  He  also  requested  the 
Department's  recommendations  "on  rJmnging 
federal  procurement  practices  so  that 
consumers  who  are  federal  agencies  will  be 
required  to  engage  consulting  engineers  on  a 
contingent  basis  where  professional 
judgements  may  be  compromised." 

Mr.  Anderson's  comments  are  based  upon 
misunderstanding  of  both  the  nature  of  the 
conspiracy  and  the  terms  and  purpose  of  the 
proposed  consent  decree. 

llie  government  would  have  attempted  to 
prove  at  trial  that  ACEC  had  a  ban  on  all 
contingent  arrangements.  Although  ACECs 
code  provision  on  this  subject.  Rule  5e  of  its 
former  code  of  ethics,  on  its  face  purpKirted  to 
prohibit  only  those  contingent  arrangements 
involving  a  conflict  of  interest,*  the 
govemmentf's]  would  have  offered  eveicence 
to  show  that,  as  interpreted  and  applied,  this 
rule  was  designed  to  bam  all  contingent 
arrangements  used  to  promote  or  secure  a 
commission. 

It  was  this  interpretation  of  the  conflict-of- 
interest  language  as  a  total  ban  on  contingent 
arrangements  which  was  the  cr\ix  of  ACECs 
conspiracy  with  respect  to  contingent 
arrangements.  The  proposed  final  judgment  is 
designed  to  prevent  the  recurrence  or 
continuation  of  that  conspiracy  and 
consequently,  given  ACEC's  past 
interpretation  of  former  Rule  5e,  enjoins 
ACEC  from  having  any  rule,  provision  or 
policy  which  specifically  prohibits  or 
discourages  contingent  arrangements.  The 
government  has  not  challenged  ACECs 
general  conflict-of-interest  code  of  ethics 
provisions,  former  Rule  4  (a)  and  (b) '  and 
current  Rule(a),*  and  ACEC  remains  free  to 
discipline  a  member  under  those  rules  in 
those  specific  situations  where  it  can 
demonstrate  that  a  member  has  not  cranplied 
with  its  conflict-of-interest  rule.  In  a  similar 
vein,  it  is  not.  as  Mr.  Anderson  apparently 
would  have  it  the  purpose  of  the  proposed 
final  judgment  to  dictate  or  suggest  to  federal 
agencies  or  any  other  consumers  that  they 
should  or  should  not  use  contingent 
arrangements.  The  function  of  the  decree  is  to 
insure  that  these  decisions  are  made  by 
participants  in  specific  transactions  free  of 
the  contraint  of  a  supplier's  agreement  on  the 
subject 


'Rule  5e  provided  diat  "Members  shall  not 
request,  propote  or  ecoapt  professional 
commissions  on  a  contingent  basis  under 
circumstances  under  which  their  professional 
judgments  may  be  compromised. 

'  Former  Rule  4a  provided  that  "Members  shall 
avoid  all  known  conflicts  of  interest  with  their 
clients  and  shall  promptly  inform  their  clients  of 
•ny  business  association,  interests,  or 
circumstances  which  could  influence  their  judgment 
or  the  quality  of  their  services." 

Former  Rule  4b  provided  that  "Members  shall  not 
undertake  any  assignments  which  would  create  a 
potential  conflict  of  Interest  between  Members  and 
their  clients." 

'Current  Rule  4a  provides  that  "Consulting 
engineers  shall  disclose  all  known  or  potential 
conflicts  of  interest  to  their  clients  by  promptly 
informing  them  of  any  business  association, 
interest,  or  other  circumstances  which  could 
inilueoce  or  appear  to  influence  their  judgment  or 
the  quality  of  their  services." 


B.  Reapoiwe  to  Coalmen  t»  of  Raymond  G. 
AJvine 

By  letter  dated  April  14. 1982.  Raymond  G. 
AJvine.  a  professional  engineer  and  principal 
of  a  member  firm  of  ACEC.  objected  in 
general  to  the  bringing  of  this  suit  Hia  baaic 
position  was  that  this  case  in  his  view 
represents  a  waste  of  taxes  for  a  variety  of 
reasons,  including  that  by  bringing  it  the 
Department  was  crushing  professional 
organizations,  that  the  Department  should  be 
putting  its  resources  to  better  use  by  going 
after  "true  criminals  and  true  abuses"  by 
prosecuting  organized  crime  and  corrupt 
officials,  and  that  the  "low  dollar"  should  not 
govern  the  hiring  of  professional  judgment 

This  case  and  proposed  consent  decree 
involves  what  the  Department  believes  is  a 
clear-cut  and  serious  violation  of  the  federal 
antitrust  laws.  Requiring  asaodattons  like 
ACEC  to  comply  with  those  laws  does  not  in 
our  view,  involve  the  "crushing"  of 
professional  organizations  nor  the  wasting  of 
taxpayers'  money,  and  Mr.  Alvine  offers  no 
evidence  (nor  are  we  aware  of  any)  that  entry 
of  this  decree  would  crush  ACEC  or  any 
other  oiganization.  Nor,  as  Mr.  Alvine 
suggests,  [is  the  case,]  is  it  the  purpose  or 
probable  effect  of  the  proposed  final 
judgment  that  the  "low  dollar"  wiU 
automatically  govern  the  hiring  of 
professional  judgment  Rather,  the  proposed 
decree  is  designed  to  insure  that  individual 
consumers  of  engineering  services  have  the 
opporttinity  to  decide  whether  or  not  to 
purchase  the  "low  dollar"  proposal  in  a 
market  five  of  a  suppliers'  agreement 
concerning  terms  directly  effecting  the  pricing 
of  those  services. 

Conclusion 

Ahm  reviewdng  these  comments,  the 
United  States  still  submifs  that  entry  of  the 
proposed  judgment  would  be  in  the  public 
interest 

Dated- 

Respectfully  submitted, 
Edward  D.  Eliasbetg.  Ir.. 
GailKursh, 

Attorneys,  Department  of  Justice,  Antitrust 
Division,  10th  and  Pennsylvania  Avenue, 
N.W.,  Washington.  DC.  20530,  Telephone: 
(202)633-2582. 

Certificate  of  Service 

L  Edward  D.  Eliasberg.  Ir.,  attorney  for 
Plaintiff  United  States  of  America,  hereby 
certify  that  a  copy  of  the  attached  Plaintiff's 
Response  To  Comments  Regarding  The 
Proposed  Pinal  Judgment  has  been  served 
this  — th  day  of  May,  1982  by  first  class  mail 
postage  prepaid,  upon  Lewis  A.  Rivlin, 
Esquire,  attorney  for  Defendant  Twelfth 
Floor,  Connecticut  Building.  1160  Connecticut 
Avenue.  N.W..  Washington,  D.C  20036. 
Edward  D.  Eliasberg,  Jr., 

Attorney,  Department  of  Justice,  10th  S'Pa, 
A  ve.,  N.  W.,  Washington,  D.  C.  20530. 
Telephone:  (202)  633-2582. 
April  9, 1982. 
Mr.  John  W.  Poole  Jr.. 
Chief,  Special  Litigation  Section,  Antitrust 
Division,  U.S.  Department  of  Justice,  10th 


Street  Br  Penntylvania  A  venue,  N.  W., 
Washington,  D.C 
Dear  Mr.  Poole:  I  have  reoently  received  a 
copy  of  the  Rnal  Judgment  of  the  USA  vs. 
ACEC.  Civil  No.  80-2067. 1  note  that  a  80  day 
comment  period  was  provided  in  the 
discussion  of  the  Jud^nent  and  that  this 
comment  will  fall  within  the  80  day  period. 

I  ask  that  you  provide  to  me  as  soon  as 
possible  the  answers  to  several  qnestiona  I 
am  asking  in  this  letter. 

I  am  intrigued  by  this  whole  affair  because 
of  the  enormous  amount  of  time  (18  mooths) 
dollars  and  talent  expended  by  both  the 
Department  of  Justice  and  ACEC  to  reach  the 
nnal  Judgment  DOJ  sUtes  that  ACEC 
"conspired  to  restrain  competition"  by 
promulgating  a  code  of  ethics  which  stated 
"Members  shall  not  request  propoae  or 
accept  profeasiooal  commiasions  on  a 
contingent  basis  under  circumstances  under 
which  their  professional  judgments  may  be 
compromised." 

I  have  read  that  statement  several  times 
and  I  am  absolutely  amazed  that  any  lawyer 
could  challenge  it  as  conspiritorial.  Otnnously 
the  statement  is  designed  to  protect  any 
client  or  consumer  from  biaaed  or  warped 
engineering  judgments. 

I  am  led  to  beUeve  that  the  DOJ  pursues 
law  suits  because  it  believes  that  someone 
has  been  injured,  not  on  a  far-fetched, 
extreme,  hypothetical  supposition -that 
somewhere,  someone  might  be  injured. 
Therefore  my  first  request  to  you  is  to 
provide  me  a  single  instance  in  which  a 
consumer  has  been  injured  because  an 
engineer  member  of  ACEC  has  refused  to 
accept  a  professional  commission  on  a 
contingent  basis  under  drcumatances  under 
which  his  professional  judgments  may  be 
compromised. 

My  second  request  is  that  you  furnish  to 
me  the  details  of  the  disciplinary  action  that 
ACEC  took  against  the  above  mentioned 
eiigineer  who  created  an  injury  to  a 
consumer. 

My  third  request  to  you  is  to  provide  me 
your  recommendations  on  rJmnging  federal 
procurement  practices  so  that  consumers  who 
are  federal  agencies  will  be  required  to 
engage  consiUting  engineers  on  a  contingent 
basis  where  professional  judgment  may  be 
compromised.  Obviously  you  believe  that  an 
engineer  should  offer  services  under 
drcumatanoes  that  compromisa  his  judgment 

Having  again  read  the  Final  Judgment  and 
explanation  of  the  DO],  1  arrive  at  the 
conclusion  that  the  most  fiightening  aspect  of 
this  case  is  that  you  folks  really  believe  that 
you  have  accomplished  something. 

Sincerely, 
Fred  E.  Anderson,  Jr.,  P.E.. 
90S  South  20th  Street,  Lincoln,  NE  88510. 
Alvine  Associates, 
April  14, 1982. 

Re  U3.A.  V.  American  Consulting  Engineers 

Council,  Civil  No.  80-2067. 
Mr.  John  W.  Poole.  Jr.. 
Chief  Special  Litigation  Section,  Anti-Trust 

Division,  U.S.  Department  of  Justice,  10th 

Street  and  Pennsylvania  Avenue  NW., 

Washington,  D.C. 
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Dear  Mr.  Poole:  I  have  foat  reviewed  a 
letter  to  you  written  by  Mr.  Ferd  E.  Anderaoo. 
Jr.,  ProfeMional  Engineer.  It  may  interest  you 
to  know  that  Mr.  Anderson  it  a  retired 
military  officer  and  not  a  conspiring 
IVofessioiud  Engineer  as  one  of  your  bright- 
eyed  Jawyers  who  graduated  in  the  late  'OOs 
might  suapect  To  my  knowledge.  Mr. 
Anderson  has  not  owned  or  been  a  principle 
participant  in  a  consulting  engineering  film 
which  might  belong  to  the  American 
Consulting  Engineers  Council  and  would 
have  engaged  in  its  activities  that  were  so 
heroically  banned  by  the  Justice  Department 

I  can  only  say  "Right  on,  Mr.  AndersonT'  In 
the  past  I  also  have  written  letters  to  the 
Department  of  Justice  requesting  an 
explanation,  only  to  get  a  mindless, 
wandering  answer  that  was  the  type  of 
material  that  properly  published  could  have 
emulated  the  success  of  Gulliver's  Travels 
and  Alice  in  Wonderland.  It  is  indeed 
amazing  how  people  such  as  Jimmy  Hoffa, 
the  Teamster's  Union,  organized  crime  and 
others  can  go  around  pursuing  their  vicious 
trades  while  the  Justice  Department  is  out 
literally  crushing  professional  organizations 
that  have  served  the  nation  so  well  I  guess 
easy  victories  are  a  real  temptation  to  justify 
the  size  of  your  staff.  You  kiiow  best  what 
they  are  qualified  to  do!  I  may  not  sound  very 
kind  in  this  letter.  Sir,  and  I  don't  really 
intend  to  be.  Throu^  efforts  such  as  the  one 
recently  completed  by  the  Justice 
Department  the  public  will  be  served,  but 
served  less. 

Enclosed  find  a  copy  of  a  cartoon  you  no 
doubt  recently  saw  and  it  is,  unfortunately, 
true.  Man  being  an  intelligent  being  saw  the 
need  for  justice.  To  provide  for  justice,  he 
came  up  with  rules.  Down  throng  the 
centuries,  rales  became  known  as  law. 
Lawyers  king  ago  gave  up  the  study  of  Justice 
and  took  up  the  study  of  law  and  have 
become  fascinated  with  "a  rose  is  a  rose  is  a 
rose  is  a  rose"  while  the  flower  garden 
deteriorates. 

If  the  legal  profession  were  made  to  serve 
the  public  in  the  same  fashion  that  they  love 
to  prescribe  for  other  people,  the  legal 
profession  would  be  in  serious  trouble  and  I 
do  believe  they're  headed  that  way.  You  love 
to  legislate  and  then  adjudicate.  It's  toagh  to 
pcuiidpate  in  a  game  where  the  opposition 
owns  the  umpires.  I  find  it  fascinating  that  in 
states  such  as  Iowa,  it's  a  state  law  ^t  you 
have  to  belong  to  the  Bar  Association  if  you 
practice  law.  Is  that  conspiracy?  If  not  it  is  at 
least  the  best  membership  drive  that  any 
ofganization  every  conceived.  I  actuaUy 
believe  it  is  in  the  public  interest 

Elsewhere,  in  the  mart>le  halls  of  wisdom 
of  Washington.  D.C,  certain  bureaucratic 
departments  are  suggesting  that  architects 
and  engineers  be  required  to  bid  on  design 
projects.  The  low  dollar  should  govern  the 
hiring  of  professional  judgment!  Those  within 
the  government  who  are  familiar  with  the 
process  of  designing  buildings  and  sorting  oat 
the  appropriate  talents  required  have  replied 
that  they  are  appalled  at  such  a  concept.  I 
can  only  hope  those  who  promote  the  idea 
put  their  terminal  illness  out  for  bids  to  the 
dieapest  doctor.  I  am  certain  the  illness  could 
not  involve  brain  surgery.  When  you  hire  a 
professional  service,  yon  hire  a  peraoo's 


Judgements  and  abilities:  yon  don't  hire  a 
person  who  is  mannfactniing  a  product 

Strangely,  those  who  dedde  what  we 
should  do.  do  not  understand  what  we  do. 
They  think,  for  instance,  diat  architects  and 
engineers  build  buildings.  We  do  not  We  use 
our  prof essimial  training  and  experience  to 
create  a  set  of  circumstances  wherein  an 
owner  proposing  to  baild  a  building  will 
achieve  essentiaUy  what  he  needs  at  a  price 
he  can  afford.  If  Ais  is  accomplished,  we  are 
quite  successful  This  item,  of  course,  is  not 
germane  to  Case  DOJ  80-2087  but  is  typical  of 
what  is  ha|q>ening  along  the  Yellow  ftick 
Road  that  wanders  thrmi^  Washington. 

I  find  it  most  interesting  that  when  I  hear  of 
a  ludicrous  proposition  relative  to 
professional  services,  you  can  usually  trace  it 
back  to  a  legal  mind  that  would  not  for  a 
moment  consider  operating  under  the 
conditions  that  he  proposes  for  other 
professionals. 

I  am  waiting  for  your  reply  to  Mr. 
Anderson's  letter.  I  am  certain  it  will  be  most 
entertaining.  It  probably  will  be  entitled 
"Alice  in  Wonderland  n". 

Ordinarily,  I  do  not  engage  in  wasting  my 
time  in  writing  letters  such  as  this.  Bat  I 
reflect  I  believe,  what  many  o&er  people  are 
saying.  They  are  up  to  dieir  ears  in  all  the 
good  things  that  Government  does  for  as.  We 
sori  of  wish  that  all  of  you  would  go  home  for 
a  while  and  go  back  to  your  hobbies  or  at 
least  spend  the  money  going  after  true 
criminals  and  true  abuses.  Our  Founding 
Fadiers  woold  be  appalled  to  find  that  the 
bureaucrats  have  replaced  Goerge  nS 

The  American  public  believes  that  the 
President  of  the  United  States  passes  laws. 
They  fail  to  understand  that  Congress  passes 
laws  and  that  is  a  major  cause  of  why  we're 
in  trouble  today.  What  they  also  fail  to 
realise  is  that  die  real  culprit  in  many 
instances  is  the  fact  diat  Congress  has  to  turn 
to  the  various  bureaucratic  branches  of 
Government  for  their  thput  and  advice  on 
programs  and  "legal"  issues.  Governments 
pass  laws  and  bureaucrats  pass  rules.  The 
rules  subsequently  turn  out  to  be  laws  that 
bureaucrats  paas  throu^  enabling  legislation 
called  such  things  as  EJ>A.,  etc.  Confess 
issues  the  hunting  license  and  mindless 
bureaactats  go  hunting.  D.O.J.  Case  Civil  No. 
80-2087  is  a  landmark  example. 

Wouldn't  you  rather  investigate  a  man  who 
spent  his  entire  life  as  a  dvil  servant  or  in 
public  employment  and  wound  up  a  multi- 
millionaire? Or  was  Lyndon  Johnson  a  bit  big 
forD.O.J.? 

I  do  not  request  an  answer  to  this  letter 
and  doubt  if  you  would  waste  you  time 
answering.  In  feet  I  doubt  if  anybody  in  yoor 
department  has  guts  enought  to  show  the 
Ixws  die  letter.  This  is  usually  what  happens. 
I  find,  when  the  head  of  a  Federal  agency 
such  as  yoors  receives  a  diatribe  from  a 
peraan  who  is  sick  and  tired  of  having  a 
bureaucrat  waste  his  hard  earned  money  that 
is  confiscated  in  the  form  of  taxes  (or 
unworthy  purposes.  Department  of  JusticeT 
Neveri  Departannt  of  LaWT  Maybe. 


A  Csscanated  taxpayer. 
Raymond  G.  Alvine. 
P.  E^  FAPEC,  FASHRA& 

Nola.r- Endosore  filed  as  part  of  original 
document 

|nt  Doc  S*-UZn  Had  S-U-SK  »M  i^ 


■voncv  Of  soHcnmon 

The  National  Institote  of  |astice  plans 
to  initiate  a  program  of  research  to 
examine  the  impact  of  the  exclusionary 
rule  on  police  operations.  Hie  purpose 
of  this  effort  is  to  explore  whether  or  not 
the  traditional  and  newly  emeijpng 
inter|Hetati(ms  of  the  exclusionary  rule 
affect  police  efficiency  and  to  examine 
whether  or  not  there  are  more  effective 
methods  for  obtaining  criminal  evidence 
while  maintaining  a  balance  between 
protecting  society  from  the  criminal  and 
protecting  citizens  bom  police 
misconduct 

The  solicitation,  entitled  "Regulating 
the  Collection  and  Use  of  Criminal 
Evidence."  asks  for  the  submission  of 
preliminary  proposals  rather  than 
concept  papers.  The  selection  of  the 
final  applicant  will  be  determined  by  a 
peer  review  panel  process  in  accordance 
with  die  criteria  set  fcntfa  in  the 
solicitation.  In  order  to  be  considered, 
all  papas  must  be  postmarked  no  later 
ttian  Jtme  3a  19BZ.  One  grant  of 
approximately  $250,000  is  expected  to 
be  funded.  The  time  period  for  the 
research  should  be  between  12-18 
months  in  duration.  To  iniiirimigp 
competition  fm  this  award,  bodi  profit- 
making  and  non-profit  organizations  are 
eligible. 

Copies  of  the  solicitation  may  be 
obtained  by  ■«>"Hing  a  mniKi^  labd  to: 
Solicitation  Request  "Regulating  the 
Collecti(ni  and  Use  of  Criminal 
Evidence",  National  Criminal  Justice 
Reference  Service.  Box  6000,  Rockville. 
Maryland  20BSO. 

Further  information  regarding  the 
solicitation  can  be  obtained  by 
contracting  Shiriey  S.  Melnicoe.  Office 
of  Research  Programs,  National  Institute 
of  Justice,  633  Indiana  Avenue.  N.W.. 
Washington.  D.C  20S31  (202/724-2963). 

Dated  May  7,  tBtOL 


Acting  Dinctor,  National  bmtituta  afJattioB. 

(PR-Ooc  SKUin  Mid  S-«9-tt  Mi  i^ 
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DEPARTMEHT  OF  LABOR 

OffiM  of  Pension  and  Wetfare  Benefit 
Programa 

[ProMtXtwl  Transaction  Exemption  •2-«1; 
Exemption  Applteation  Na  0-29471 

Exemption  From  ttie  Prohibitions  for 
Certain  Tranaactiona  Involving 
Alexander  ft  Alexander  Services,  Inc^ 
Alexander  ft  Alexander,  Inc.;  Located 
In  New  Yortc.  New  Yoric  and  Montag  ft 
Caldweli,  Ino;  Located  in  Atlanta, 
Georgia 

agency:  Office  of  Pension  and  Welfare 

Benefit  Programs,  Labor. 

ACTION:  Grant  of  individual  exemption. 

summary:  This  exemption  permits  the 
performance  of  services  for  employee 
beneflt  plans  by  Alexander  & 
Alexander,  Inc.  (A  &  A],  a  wholly  owned 
subsidiary  of  Alexander  &  Alexander 
Services,  Inc.,  when  those  services  may 
result  in  additional  fees  for  Montag  & 
Caldwell,  Inc.  (M  &  C),  a  wholly  owned 
subsidiary  of  A  &  A.  In  addition  to  M  & 
C,  A  &  A  has  a  number  of  other 
subsidiaries,.  When  reference  is  made  in 
this  exemption  to  A  &  A,  all  its 
subsidiaries  except  M  &  C  are  intended 
to  be  incorporated  by  reference. 
FOR  FURTHER  INFORMATION  CONTACT 
Carol  D.  Gold  of  the  Office  of  Fiduciary 
Stiindards,  Pension  and  Welfare  Benefit 
Programs,  Room  C-4528,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Washington,  D.C.  20216. 
(202)  523-8971.  (This  is  not  a  toll-fi«e 
number.) 

SUPPLEMENTARY  INFORMATION:  On 

February  5, 1982,  notice  was  published 
in  the  Federal  Register  (47  FR  5494)  of 
the  pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  section  406  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  Act)  and  from  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Internal  Revenue  Code  of 
1954  (the  Code)  by  reason  of  section 
4975(c)(1)  of  the  Code,  for  the  provision 
of  various  services  by  A  4  A  to 
employee  benefit  plans.  The  notice  set 
forth  a  Sumamry  of  Facts  and 
Representations  (the  Summary) 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 


interested  person  might  submit  a  written 
request  that  a  pubUc  hearing  be  held 
relating  to  this  exemption.  Counsel  for 
the  applicant  has  represented  that  a 
copy  of  the  notice  of  the  proposed 
exemption  was  sent  by  first  class  mail 
within  10  days  of  its  publication  to  the 
plan  administrator  of  each  plan  with 
respect  to  which  either  (1)  both  A  &  A 
and  M  &  C  currently  provide  services  or 
(2)  both  A  &  A  and  M  &  C  had  provided 
services  of  the  type  described  in  the 
exemption  since  May  30, 1980.  A  letter 
accompanied  the  notice  that  explained 
the  proposed  exemption  and  specifically 
noted  the  right  to  comment  or  request  a 
public  hearing.  No  requests  for  a  hearing 
were  received  by  the  Department. 

One  comment  was  received  by  the 
Department  from  counsel  for  the 
apphcant.  The  comment  noted  a  change 
&t)m  the  factual  representations  of  the 
proposal  in  that  as  of  January  1, 1962  M 
&  C  has  become  a  wholly-owned 
subsidiary  of  A  &  A  raher  than  a  wholly- 
owned  subsidiary  of  Alexander  & 
Alexander  Services,  Inc.  The  comment 
also  requested  clarification  of  the 
Department's  position  with  respect  to 
those  services  for  which  an  exemption 
was  requested  but  was  not  proposed  as 
explained  in  paragraph  11  of  the 
summary.  The  services  in  question  are: 

(1)  The  performace  by  A  &  A  of 
actuarial  services,  including  the 
determination  by  A  &  A  of  funding 
levels  for  a  plan  in  accordance  with  Act 
section  302  and  Code  section  412; 

(2)  The  evaluation  by  A  4  A  of  the 
investment  performance  of  plans  subject 
to  the  Act; 

(3)  The  evaluation  by  A  4  A  of  the 
composition  of  the  portfolios  of  plans 
subject  to  the  Act  and  the 
recommendation  of  appropriate  portfolio 
compositions  by  A  4  A  to  plans  subject 
to  the  Act; 

(4)  The  exercise  of  investment 
management  services  by  M  4  C  for 
plans  subject  to  the  Act.  A  remote 
consequence  of  the  provision  of  the  first 
three  of  these  services,  after  action  by 
an  independent  fiduciary  in  response  to 
any  determination  or  evaluation  by  A  4 
A,  could  be  the  eventual  retention  of  M 
4  C  to  provide  services  to  the  plan.  If  the 
conditions  of  the  statutory  exemption 
for  the  provision  of  services  as  set  forth 
in  section  408(b)(2)  of  the  Act  and 
section  4975(b)(2)  of  the  Code,  as 
amplified  by  the  regulations  issued 
thereunder,  are  met  the  four  types  of 
service  listed  above  will  be  exempt  fi^m 
the  prohibitions  of  section  406(a)  of  the 
Act  and  4975(c)(1)  (A)  through  (D)  of  the 
Code.  Furthermore,  in  the  absence  of 
any  arrangement  whereby  the  provision 
of  these  services  is  intended  by  A  4  A  or 
M  4  C  to  result  directly  in  additional 


compensation  for  either  A  4  A  or  M  4  C, 
there  is  no  violation  of  section  40e(b)(l) 
or  406(b)(2)  of  the  Act  or  4975(c)(1)(E)  of 
the  Code.  Nothing  in  the  facts  as 
represented  to  the  Department  indicates 
that  the  provision  of  these  Services  will 
result  in  a  violation  of  section  406(b)(3) 
of  the  Act  or  4975(c)(1)(F)  of  the  Code. 
The  comment  also  requested  that  the 
representation  in  paragraph  6  of  the 
summary,  that  when  an  A  4  A 
management  search  results  in  the 
recommendation  of  M  4  C,  at  least  two 
other  managers,  independent  of  both  A 
4  A  and  M  4  C,  are  also  recommended, 
be  added  as  an  express  condition  to  the 
exemption.  The  commenter 
acknowledged  that  although  it  is  a 
general  rule  that  an  exemption  is  subject 
to  the  express  condition  that  all  material 
facts  and  representations  in  the 
application  are  true,  the  inclusion  of  this 
representation  as  a  condition  is 
requested  to  highlight  the  obligations 
and  expectations  of  those  who  will  rely 
on  the  exemption.  The  Department  has 
added  the  representation  as  a  condition 
for  the  reasons  set  forth  above.  He 
condition  is  not  intended  by  the 
department  to  become  a  standard  for 
similar  transactions;  rather,  any  similar 
transaction  will  be  scrutinized,  as  was 
this  case,  on  the  basis  of  its  particular 
facts  and  ditnmistances. 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
effective  december  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  ti-ansferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Iiifoiinatioo 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  releive  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is  appliable 
from  certain  other  provisions  of  the  Act 
and  the  Code.  These  provisions  include 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act. 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 


Federal  Register  /  Vol.  47.  No.  94  /  Friday.  May  14.  19B2  /  Notices 


must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintainiiig  the  plan  and  their 
beneficiaries. 

(2}  This  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  d^ositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  406(a)  of 
the  Act  and  section  4975(c)(2)  of  \he 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR 18471. 
April  28, 1975).  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Section  I.  Covered  Ttansactions. 

Effective  May  30. 198a  the  restrictions 
of  section  406  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  of  the  Code,  shall  not 
apply  to: 

1.  The  evaluation  by  A  &  A  of  the 
performance  of  M  &  C  as  an  investment 
manager  retained  by  an  employee 
benefit  plan; 

2.  The  evaluation  by  A  &  A  of  the 
allocation  of  plan  assets  among 
investment  managers,  including  M  ft  C, 
retained  by  employee  benefit  plans  and 
the  recommendation  by  A  ft  A  of  an 
appropriate  allocation  of  plan  assets 
among  such  investment  managers; 

3.  The  selection  and  retention  of  M  ft 
C  by  employee  benefit  plans  that 
follows  the  evaluation  and 
recommendation  of  prospective 
investment  managers,  including  M  ft  C, 
by  A  ft  A  to  independent  fiduciaries  of 
those  plans. 

Section  II.  Conditions. 

The  exemption  provided  for 
transactions  described  in  Section  I  is 
available  only  if  each  of  the  following 
conditions  is  met: 

(1)  In  the  case  of  any  recommendation 
or  evaluation  by  A  ft  A  described  in 
Section  I,  the  reasons,  including  the 
objective  criteria  forming  the  basis  for 
such  recommendation  or  evaluation,  are 
provided  by  A  ft  A  to  an  independent 


fiduciary  of  the  plan  to  which  such 
recommendation  or  evaluation  is 
provided. 

(2)  Any  recommendation  or 
evaluation  by  A  ft  A  described  in 
Section  I  is  not  adopted  or  followed  by 
the  plan  until  acted  upon  by  an 
independent  fiduciary  of  the  plan  to 
which  such  recommendation  or 
evaluation  is  provided. 

(3)  Any  evaluation  or 
recommendation  of  M  ft  C  by  A  ft  A 
described  in  Section  I  shall  contain  a 
simple  statement  notifying  the  recipient 
of  their  corporate  affiliation  in  a  manner 
that  neither  emphasizes  nor  minimizes 
that  affiliation. 

(4)  Any  recommendation  of  M  ft  C  by 
A  ft  A  shall  include  a  recommendation 
of  at  least  two  other  investment 
managers,  independent  of  both  A  ft  A 
and  M  ft  C. 

(5)  Except  as  herein  exempted,  the 
provision  of  the  services  described  in 
Section  I  to  employee  benefit  plans 
meets  the  conditions  of  the  general 
statutory  exemption  for  services  set 
forth  in  section  |08(d)(2)  of  the  Act  and 
section  4g75(d](2)  of  ihe  Code  and 
regulations  written  thereunder. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
materials  facts  and  representations 
contained  in  the  application .  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington.  D.C,  diis  7th  day  of 
May.  1982. 

Alan  D.  Labowitz, 

Assistant  Administrator  fijr  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services, 
Administration,  Department  of  Labor. 

(PR  Doc.  82-1 3238  FUi-dS-lS-aZ:  8:4s  «■]      • 
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[AppHcatlon  No.  D-3240] 

Propoe«d  Exemption  for  Certain 
Transactions  Involving  Plastic  Surgery 
Associates,  Ltd.  Pension  Plan  Located 
In  St  Paul,  Minneeota 

aoency:  Office  of  Pension  and  Welfare 

Benefit  Programs,  Labor. 

ACTION:  Notice  of  proposed  exemption. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  the  proposed  sale  of  a  certain 


parcel  of  real  property  (the  Property) 
bom  the  segregated  investment  account 
of  Dr.  Prank  I^ey  (the  Account)  in  the 
Mastic  Sui:gery  Associates,  Ltd.  PensicMi 
Plan  (the  Han)  to  Dr.  Prank  Pilney  (Dr. 
Pilney),  a  party  in  interest  with  respect 
to  the  Han.  The  proposed  exemption,  if 
granted,  would  affect  the  nan  and  its 
participants  and  beneficiaries.  Dr.  Pilney 
and  any  other  persons  participating  in 
the  proposed  transaction. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  June  16, 
1982. 


:  All  written  comments  and 
requests  for  a  hearing  (at  least  tliree 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4528,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216,  Attention:  Apphcation  No. 
D-3240.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  US. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  NW..  Washington. 
D.C.  20216. 


FOR  FURTHER  arORMATlOW  CONTACT 
Mr.  David  Stander  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-&«e  number.) 


Notice  is 

hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  406(a).  406  (b)(1)  and  (b)(2)  of  the 
Act  and  from  the  sanctions  resulting 
fit>m  the  application  of  section  4B75  of 
the  Code,  by  reason  of  section  4075{c){l) 
(A)  through  (E)  of  the  Code.  The 
proposed  exemption  was  requested  in 
an  application  filed  by  the  trustee  of  the 
IHan.  pursuant  to  section  408(a)  of  the 
Act  and  section  4975(c)(2)  of  the  Code, 
and  in  accordance  with  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  Effective 
December  31, 197a  section  102  FR  of 
Reorganization  Plan  No.  4  of  1978  (43  PR 
47713,  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exnnptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department 

Summary  ol  Facts  and  Representatioos 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persona 
are  referred  to  the  application  on  file 
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with  the  Department  for  the  complete 
representations  of  the  applicant. 

1.  The  Plan  is  a  money  purchase 
pension  plan  with  four  (4)  participants. 
As  of  October  31. 1981.  the  Plan  has 
total  assets  of  $962,171,  and  the  Account 
had  total  assets  of  $593,745.  National 
City  Bank  of  Minneapolis  (the  Bank]  is 
the  trustee  of  the  Plan  and  invests  Plan 
assets  subject  to  the  direction  of  Plastic 
Surgery  Associates,  Ltd.,  the  sponsor  of 
the  Plan  (the  Employer).  The  Bank 
retains  investment  authority  with 
respect  to  some  of  the  Plan's  assets. 

2.  The  Employer  is  a  medical  practice 
engaged  in  plastic  and  reconstructive 
surgery.  Dr.  Pilney  is  the  principal  owner 
of  the  Employer. 

3.  On  February  4, 1974,  Dr.  Pilney  as  a 
participant  in  the  Plan  directed  the 
Bank,  as  trustee,  to  purchase  the 
Property  for  his  Account.  The  property 
was  purchased  from  Big  Sky,  Montana, 
Inc.,  an  unrelated  party  with  respect  to 
the  Plan,  for  $13,500.  The  Property 
consists  of  12,000  square  feet  of 
unimproved  land,  and  is  described  as 
Lot  30,  Block  4,  Meadow  Village,  2nd 
Filing,  Big  Sky,  Montana.  Since  purchase 
the  Property  has  remained  unimproved 
and  has  not  produced  any  income.  Dr. 
Pilney's  Account  has  incurred 
approximately  $2,200  in  expenses, 
consisting  of  taxes  and  water  charges, 
since  purchase. 

4.  The  applicant  seeks  an  exemption 
to  sell  the  Property,  at  the  Employee's 
direction,  from  the  Account  to  Dr.  Pilney 
at  its  appraised  fair  market  value  for 
cash.  Mr.  James  F.  Phennicie,  an 
independent  real  estate  broker  for 
Hearth  and  Heather  Real  Estate,  located 
in  Bozeman,  Monana,  has  determined 
that  as  of  January,  1982,  the  Property 
had  a  market  value  of  $14,000.  Mr. 
Phermicie  represents  that  he  has 
personal  knowledge  of  all  properties  in 
or  around  Big  Sky  and  specializes  in 
sales  and  appraisals  in  5iat  area.  The 
Plan  will  not  incur  any  sales  commission 
or  other  expenses  with  respect  to  the 
sale. 

5.  In  simmiary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  statutory  criteria  of  section 
408(a)  of  the  Act  because  (a)  the  sale  of 
the  Property  will  enable  the  Plan  to 
dispose  of  a  non-income  producing 
asset;  (b)  the  only  assets  of  the  Plan 
which  will  be  affected  by  the  proposed 
sale  will  be  those  in  the  Account  and  Dr. 
Pilney  desires  that  the  transaction  be 
consummated;  (c)  the  Property  will  be 
sold  at  its  appraised  market  value  as 
determined  by  a  qualified,  independent 
appraiser,  (d)  the  sale  will  be  a  one-time 
transaction  for  cash  and  the  Plan  will 
not  incur  any  sales  commissions  or 
other  expenses  with  respect  to  the  sale; 


and  (e)  the  trustee  of  the  Plan  represents 
that  the  proposed  transaction  will  be  in 
the  best  interests  of  the  Plan.    ' 

Notice  to  interested  Persons 

Because  Dr.  Pilney's  Account  will  be 
the  only  Plan  assets  involved  in  the 
proposed  transaction  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  pendency  to 
interested  persons. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  reheve  a  fiduciary 
or  other  party  in  interest  or  disqiialified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneflciaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneBciaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  vvill  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 


the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemption  * 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a),  406  (b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  "Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  cash  sale  of  the  Property  from  Dr. 
Pilney's  Account  to  Dr.  Pilney  for 
$14,000  provided  that  this  amount  is  not 
less  than  the  fair  market  of  the  Property 
on  the  date  of  sale. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction  to 
be  consummated  pursuant  to  the 
exemption. 

Signed  at  Washington,  D.C.,  this  10th  day 
of  May  1982. 
Alan  D.  Lebowitz, 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  Department  of  Labor. 

|FR  Doc  82-13240  Filed  5-13-82:  8;4S  (.m.) 
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[Application  No.  D-3044] 

Proposed  Exemption  for  Certain 
Transactions  Involving  the  Reisman, 
Miiberg,  Abramson  &  Magro,  P.C. 
Defined  Benefit  Pension  Plan  Located 
In  New  York,  New  Yort( 

agency:  Office  of  Pension  and  Welfare 

Benefit  Programs,  Labor. 

action:  Notice  of  proposed  exemption. 

SUMMARY:  This  docimient  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
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the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Ckxle  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  the  loans  by  the  Reisman, 
Milberg,  Abramson  &  Magro,  P.C. 
Defined  Benefit  Pension  Plan  (the  Plan) 
of  funds  not  to  exceed  25%  of  total  Man 
assets  to  Reisman,  Milberg,  Abramson  & 
Magro,  P.C.  (the  Employer)  for  a  period 
of  five  years  and  the  guarantee  of  the 
loans  by  the  principal  shareholders  of 
the  Employer.  The  proposed  exemption, 
if  granted,  would  affect  the  Employer, 
the  Plan,  and  others  participating  in  the 
transaction. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  of  Labor  on  or  before 
June  30. 1982. 

TEMPORAIIY  NATURE  OF  EXEMPTKMC  The 
exemption,  if  granted  will  be  temporary 
in  nature  and  will  exire  five  years  from 
the  date  of  grant  with  respect  to  the 
making  of  loans  by  the  Plan  to  the 
Employer.  Subsequent  to  the  expiration 
date  of  the  exemption,  the  Plan  may 
hold  loans  to  the  Employer  provided 
such  loans  originated  during  the  five 
year  period. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards.  Pension  and 
Welfare  Benefit  Programs.  Room  C- 
4526,  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20218,  Attention:  Application  No. 
D-3044.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4877,  200 
Constitution  Avenue.  N.W.,  Washington. 
D.C.  20216. 
FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Linda  M.  Hamilton  of  the 
Department  of  Labor,  telephone  (202) 
523-7462.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  406(a)  and  406  (b)(1)  and  (b)(2) 
of  the  Act  and  from  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code. 
The  proposed  exemption  was  requested 
in  an  application  filed  on  behalf  of  the 
Plan,  pursuant  to  section  408(a]  of  the 
Act  and  section  4975(c)(2)  of  the  Code, 
and  in  accordance  with  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28. 1975).  Effective 
December  31. 1978,  section  102  of 


Reorganization  Plan  No.  4  of  1978  (43  FR 
47713.  October  17. 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department 

Summary  of  Facts  and  RqireaentatkHU 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant 

1.  The  Plan  is  a  defined  benefit 
pension  plan  with  15  participants  and 
total  assets  of  $216,200  as  of  September 
30.1981. 

2.  The  Employer  is  a  New  York  State 
Professional  Corporation,  incorporated 
in  1971.  to  conduct  the  practice  of  law. 

3.  An  exemption  is  requested  to  allow 
the  Plan,  for  a  period  of  5  years,  to  make 
loans  (the  Loans)  on  a  recurring  basis  to 
the  Employer.  The  proceeds  of  the  Loans 
will  be  used  by  the  Employer  to 
purchase  motor  vehicles. 

4.  The  total  amount  of  the  Loans  will 
not  exceed  25%  of  the  dollar  value  of  the 
total  assets  of  the  Plan. 

5.  Each  of  the  Loans  will  be  subject  to 
the  following  conditions: 

(a)  Each  Loan  will  be  collateralized  by 
a  promissory  note  and  a  security 
agreement; 

(b)  Each  Loan  will  have  a  first  lien  on 
the  vehicle  to  be  purchased  and  office 
equipment  owned  by  the  Employer  such 
that  at  all  times  the  Loans  will  be 
collateralized  in  an  amount  equal  to 
150%  of  the  outstanding  balance  of  the 
Loans.  The  fair  market  value  of  the 
office  equipment  has  been  established  at 
$82,550  by  Mr.  Joseph  L  Danuano  of 
Lanier  Business  Products,  an 
independent  appraiser 

(c)  Each  vehicle  purchased  will  be  a 
new  vehicle; 

(d)  No  Loan  will  exceed  85%  of  the 
purchase  price  of  the  vehicle  financed, 
excluding  the  sales  tax,  title  and  license 
costs: 

(e)  llie  maximum  length  of  any  Loan 
will  be  48  months; 

(f)  The  interest  rate  on  each  Loan  will 
be  fixed  at  a  rate  V^%  above  the 
prevailing  rate  set  by  the  Citibank.  NA. 
for  new  automobile  loans  in  effect  on 
the  date  of  each  Loan  transaction; 

(g)  Each  Loan  will  be  personally 
guaranteed  by  the  majority  shareholders 
of  the  Employer  and 

(h)  Prior  to  the  Plan  entering  into  the 
Loan,  each  Loan  will  be  certified  by  an 
independent  fiduciary  as  an  appropriate 
investment  for  the  Plan. 


6.  The  majority  shareholders  yrbo  wiO 
personally  guarantee  the  Loans  are 
Charles  Reisman,  Jack  Abramson  and 
Michael  V.  Magro.  Reisman  represents 
that  he  has  a  net  worth  of  more  than 
$800,000.  Abramson  represents  that  he 
has  a  net  wortii  of  more  than  $500,000 
and  Magro  represents  that  his  net  worth 
exceeds  $500,000. 

7.  Messrs.  Lawrence  and  Harry 
Kramer,  d.b.a.  Lawrence  J.  Kramer  Co. 
(Kramer),  will  serve  as  independent 
fiduciaries  for  the  Loan  tranisactions. 
Kramer  is  a  partnership  of  certified 
public  accountants  with  offices  in  New 
York.  Kramer  is  unrelated  to  the 
Employer.  Kramer  will  certify  that  each 
Loan  would  be  an  appropriate 
investment  for  the  Han  and  that  the 
terms  of  such  Loan  are  equal  to  or  better 
than  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party.  The 
independent  fiduciary  will  also  be 
responsible  for  monitoring  the  payments 
on  the  Loans  and  for  monitoring  the  fair 
market  value  of  the  collateral  used  in 
securing  the  Loans.  Kramer  will  assure 
that  the  Man  will  release  money  to  fund 
a  Loan  only  upon  the  Man's  receipt  of 
(1)  a  promissory  note  and  security 
agreement  in  proper  form  personally 
guaranteed  by  Reisman,  Abramson  and 
Magro,  (2)  an  application  for  a 
certificate  of  titie  to  the  vehicle,  a 
certified  check  of  the  Employer,  payable 
to  the  seller  of  the  vehicle  covering  the 
balance  of  the  vehicle  purchase  price 
including  sales  tax,  and  (3)  the  written 
approval  of  Kramer. 

8.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  criteria  of  section  408(a)  of  the 
Act  because: 

(1)  The  Loans  would  substantially 
increase  the  rate  of  return  on  the  Flan's 
investments; 

(2)  The  Loans  would  be  secured  at  all 
times  by  personal  property  valued  at 
150%  of  the  outstanding  balance  of  the 
Loans; 

(3)  The  Loans  will  be  personally 
guaranteed  by  the  majority  stockholders 
of  the  Employer;  and 

(4)  An  independent  trustee  has 
determined  that  the  Loans  would  be  in 
the  interest  of  and  protective  of  the  Wan 
and  its  participants  and  beneficiaries. 

Notice  to  Interestad  Pawms 

All  Wan  participants  and  beneficiaries 
will  be  given  a  copy  of  the  Notice  of 
Pendency  as  published  in  the  Federal 
Register  within  15  days  after  its 
publication  by  personal  deUvery.  In 
addition,  they  will  be  given  a  statement 
informing  them  of  their  right  to  comment 
and/or  request  a  hearing  concerning  the 
exemption. 


20684 
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General  lofonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1]  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  thhe  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  firom  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibihty 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(l](B]  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 


Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a)  and  406  (b)(1)  and  (b)(2) 
of  the  Act  and  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code  shall  not 
apiy  to  the  Loans  by  the  Plan  to  the 
Employer  of  funds  not  to  exceed  25%  of 
the  total  assets  of  the  Plan,  for  a  period 
of  5  years,  and  the  guarantee  of  the 
Loans  by  the  principal  shareholders  of 
the  Employer,  so  long  as  the  terms  of  the 
Loans  are  no  less  favorable  to  the  Plan 
than  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction  to 
be  consummated  pursuant  to  the 
exemption. 

Signed  at  Washington,  D.C.,  this  10th  day 
of  May  1982. 

Alao  D.  Lebowiti, 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Program  Labor-Management  Services 
Administration,  Department  of  Labor. 

[FR  Doc.  82-13241  Piled  5-13-82;  8:45  ami 
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[Application  No.  D-3011] 

Proposed  Exemption  for  Certain 
Transactions  Involving  tiie  Shearson/ 
American  Express,  Inc.  Keogh  Plan 
Located  In  Longmeadow, 
Massachusetts 

AQENCY:  Office  of  Pension  and  Welfare 

Benefit  Programs,  Labor. 

:  Notice  of  proposed  exemption. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  (1)  the  sale  to  the  Shearson/ 
American  Express,  Inc.  Keogh  Plan  for 
the  account  of  Dr.  George  Franldin  (the 
Plan)  of  a  one-half  interest  in  a  parcel  of 
real  property  by  the  Bar  Realty  Trust 


(the  Realty  Trust);  and  (2)  the 
assumption  by  the  Plan  of  the  Realty 
Trust's  obUgations  pursuant  to  a 
mortgage  on  the  property.  Because  Dr. 
Franklin  is  the  only  participant  in  the 
Plan,  there  is  no  jurisdiction  under  Title 
I  of  the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  pursuant 
to  29  CFR  2510.3-3(b).  However,  there  is 
jurisdiction  imder  Title  II  of  the  Act 
pursuant  to  section  4975  of  the  Code. 
The  proposed  exemption,  if  granted, 
would  affect  the  Plan,  the  Realty  Trust 
and  any  other  persons  participating  in 
the  proposed  transactions. 

DATES:  Written  conunents  and  requests 
for  public  hearing  must  be  received  by 
the  Department  on  or  before  June  16, 
1982. 

ADDRESS:  All  written  conunents  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216r  Attention:  Application  No. 
D-3011.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  David  Stander  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-£ree  number.) 

SUPPI^MENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code.  The 
proposed  exemption  was  requested  in 
an  application  filed  on  behalf  of  Dr. 
Franldin,  pursuant  to  section  4975(c)(2) 
of  the  Code,  and  in  accordance  with 
procedures  set  forth  in  Rev.  Proc.  75-26. 
1975-1  CB.  722. 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  appUcant. 

1.  The  Plan  is  a  retirement  plan  for 
self-employed  individuals  sponsored  by 
Shearson/American  Express,  Inc. 
(Shearson).  Pursuant  to  the  Plan 
documents  the  complete  authority  to 
control  and  manage  the  operation  and 
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administration  of  the  Plan  is  placed  with 
the  individual  properietorship  or 
partnership  adopting  the  Plan.  Shearson 
acts  as  custodian  with  respect  to  the 
assets  in  the  Plan. 

2.  Dr.  Franklin  adopted  the  Plan  on 
March  2. 1081,  when  funds  maintained 
for  his  account  in  a  retirement  plan  for 
self-employed  individuals  sponsored  by 
Freedom  Federal  Savings  and  Loan 
Association  (the  Freedom  Plan),  were 
transferred  to  the  Plan.  As  of  December 
31, 1971,  Dr.  Franklin's  account  in  the 
Plan  had  a  market  value  of  $32,542.  The 
Freedom  Plan  is  presenUy  frozen  as  Dr. 
Franklin  discontinued  his  sole 
proprietorship  in  1978  and  thereafter 
incorporated  his  business.  Two 
employees  of  Dr.  Franklin  currently 
maintain  accounts  in  the  Freedom  Plan. 

3.  The  Realty  Trust  was  declared  on 
June  22. 1971,  by  Dr.  Franklin  and  Ms. 
Pearl  Wallace,  an  attorney  in 
Longmeadow,  Massachusetts.  Dr. 
Franklin  was  appointed  the  trustee  of 
the  Trust,  and  pursuant  to  the  Trust 
document  maintains  power,  authority 
and  discretion  to  invest  the  Trust's 
assets.  The  Realty  Trust  was  formed  in 
order  to  purchase  and  hold  a  one-half 
interest  in  a  parcel  of  real  property  (the 
Property)  located  at  407  Memorial  Drive. 
Chicopee  Falls,  Massachusetts.  The 
Realty  Trust  has  no  other  assets  other 
than  the  Property  and  cash.  The  other 
one-half  interest  in  the  Property  is 
owned  by  the  Barmaiic  Realty  Trust,  an. 
unrelated  party. 

4.  On  June  29. 1971.  the  Property  was 
leased  by  the  Trusts  to  Harold  Butler 
Enterprises,  a  Delaware  corporation,  for 
a  twenty  five  year  term  on  an  "absolute 
net"  basis  (the  Lease).  In  accordance 
with  the  terms  of  the  Lease  an 
improvement,  a  Denny's  Restaurant, 
was  constructed,  at  the  lessor's  expense, 
on  the  Property  in  1972.  The  Lease 
provides  that  the  lessee  may  extend  the 
term  of  the  Lease  for  an  additional  ten 
years  on  the  same  terms  and  conditions 
except  for  an  adjustment  in  the  rental 
amounts  based  on  the  consumer  price 
index.  At  the  termination  of  the  Lease 
term  the  lessor  and  lessee  may 
renegotiate  a  new  lease  or  the  lessor 
may  seek  a  new  tenant. 

5.  Mr.  Paul  Akerman,  an  MRA 
appraiser  located  in  Springfield. 
Massachusetts,  determined,  as  of 
October  1, 1981,  that  the  Property  bad  a 
market  value  of  $210,000.  The  applicant 
requests  an  exemption  for  the  Plan  to 
purchase  the  Realty  Trust's  one-half 
interest  in  the  Property  for  $105,000.  one- 
half  of  its  appraised  value. 

6.  It  is  proposed  that  the  Plan  will 
assume  the  Realty  Trust's  obligations 
pursuant  to  a  first  mortgage  dated 
March  3, 1972  from  the  Provident 


Institution  for  Savings  in  the  Town  of 
Boston.  The  mortgage  was  for  a 
principal  sum  of  $260,000  and  bears 
interest  at  the  rate  of  9%%.  As  of 
January,  1982.  the  outstanding  one^ialf 
principal  balance  of  the  mortgage  was 
approximately  $75,175.  The  Plan  will 
pay  the  remaining  purchase  price  in 
cash.  The  mortgage  requires  monthly 
payments  of  $2,678  and  will  be 
completely  amortized  by  1987.  The 
monthly  rental  income  received  from  the 
lessee  is  $2,940.  The  applicant 
represents  that  the  Plan  will  have  a 
substantial  equity  in  the  Property  after 
the  mortgage  is  completely  amortized. 

7.  In  sununary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  statutory  criteria  for  an 
exemption  imder  section  4975(c)(2)  of 
the  Code  because  (a)  the  only 
participant  in  the  Plan  who  will  be 
affected  by  the  proposed  transaction 
will  be  Dr.  Franklin  and  he  desires  that 
the  transaction  be  consummated;  and 
(b)  the  Plan  will  be  purchasing  the  one- 
half  interest  in  the  Property  at  its 
appraised  value. 

Notice  to  Interested  Persons 

Because  Dr.  Franklin  is  the  only 
participant  in  the  Plan,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  pendency  to 
interested  persons. 

Genwal  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  disqualified  person  bom 
certain  other  provisions  of  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  v^  not  extend  to  transactions 
prohibited  under  section  4975(c)(1)(F)  of 
the  Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  4975(c)(2)  of  the 
Code,  the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  benficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  v^  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Code,  including 
statutory  or  administrative  exemptions 


and  transitional  rules.  Furthermore,  die 

fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is ' 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  commraits 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Pn^Msed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
4975(c)(2)  of  the  Code  and  in  accordance 
with  the  procedures  set  forth  in  Rev. 
Proc.  75-28. 1975-1  C.B.  722.  If  the 
exemption  is  granted,  the  sanctions 
resulting  from  the  appUcation  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  sale  to  the  Plan  by 
'  the  Realty  Trust  of  its  one-half  interest 
in  the  Property  and  the  assumption  by 
the  Plan  of  the  Realty  Trust's  obligations 
pursuant  to  the  mortgage  on  the 
Property,  provided  that  the  sale  price  of 
the  one-half  interest  in  the  Property  is 
not  in  excess  of  its  fair  market  value  at 
the  date  of  sale. 

Hie  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 
representations  contained  in  the 
appUcation  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction  to 
be  consummated  pursuant  to  the 
exemption. 

Signed  at  Washington.  O.C  this  lOtfa  day 
of  May.  1982. 

Alan  D.  Labowitz, 

AsaistoBt  Administrator  for  Fidticiary 
Standards,  Pension  and  We/fare  Benefit 
Programs,  Labor-Management  Services 
Administration,  Department  of  Labor. 

[FR  Dec  O-USM  FIM  S-U-tt  M»  aaj 
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[Appaortion  Na  D-32711 

Proposed  ExMnpdon  for  Ccrtsin 
TiwiMCtiOfW  Involving  th«  Robart  B. 
Schoidt  ILO^  PwMlon  Plan  and  Truat 
Locatad  In  Van  Wart  County,  OMo 

amncy:  Office  of  Pension  and  Welfare 

Benefit  Programs,  Labor. 

ACnON:  Notice  of  proposed  exemption. 


:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department} 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  the  proposed  sale  of  certain  art 
works  (the  Artworks)  by  the  Robert  B. 
Scheldt  MD.,  Penson  Plan  and  Trust 
(the  Plan)  to  Robert  B.  Scheldt  (Scheldt), 
a  party  in  interest  with  respect  to  the 
Plan.  The  proposed  exemption,  if 
granted,  would  affect  Scheldt,  the 
participants  and  beneficiaries  of  the 
Plan  and  other  persons  participating  in 
the  proposed  transaction. 
DATE  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  ]ime  24, 
1982. 

ADomss:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Consitution  Avenue,  N.W.,  Washington. 
D.C  20216,  Attention:  Application  No. 
D-3271.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  E)ocuments  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  14-4677,  200 
Constitution  Avenue,  N.W.,  Washington. 
D.C.  20216. 

FOR  RNrrHCR  mponnATiON  contact: 
Richard  Small  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

•UPPLimNTARY  iNTOfiMATiON:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  406(a),  406(b)(1)  and  406(b)(2)  of 
the  Act  and  from  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code. 
The  proposed  exemption  was  requested 
in  an  application  filed  by  Scheldt, 
pursuant  to  section  408(a)  of  the  Act  and 
section  4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR 18471. 


April  28, 1975).  Effective  December  31. 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  this 
notice  of  pendency  is  issued  solely  by 
the  Department 

Summary  of  Facts  and  Raprasentadoiu 

The  application  contaiiu 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant 

1.  The  Plan  is  a  defined  benefit  plan 
which  as  of  February  23, 1962  had  two 
participants  and  assets  of  $125,376.  The 
Peoples  Bank  and  Trust  Company  (the 
Bank)  located  in  Van  Wert,  Ohio  is  the 
trustee  of  the  Plan.  As  a  part  of  its 
assets,  the  Plan  owns  the  Artworics 
which  consist  of  four  paintings;  Punch 
and  Judy,  Snow  Vista,  Tunisian  Women 
and  Summer  Breeze.  The  Artworics  were 
purchased  by  the  Plan  over  a  period  of 
years  at  a  cost  of  $64,500.  The  Artworks 
were  appraised  on  October  16, 1980  by 
Elizabeth  Campanile,  an  independent 
art  appraiser,  located  in  Chicago. ' 
Illinois.  Campanile,  who  is  a  member  of 
the  Appraisers  Association  of  America, 
Inc.,  represents  that  as  of  October  16, 
1980  the  Artworks  had  a  fair  market 
value  of  $74,500. 

2.  The  applicant  is  requesting  an 
exemption  which  will  permit  the  Plan  to 
seU  the  Artworks  to  Scheldt  for  $74,500. 
The  applicant  represents  that  the 
proposed  sale  will  allow  the  Plan  to 
eliminate  a  non  income  producing  asset 
and  will  allow  the  Plan  to  diversify  its 
investments.  The  Bank,  as  the  trustee  of 
the  Plan,  recommends  the  proposed  sale. 

3.  The  applicant  represents  that  the 
proposed  sale  will  satisfy  the  criteria  of 
section  40e(a)  of  the  Act  as  follows:  (1) 
the  trustee  of  the  Plan  represents  that  it 
is  in  the  best  interests  of  the  participants 
and  beneficiaries  of  the  Plan;  (2)  the 
price  of  the  Artworks  was  determined 
by  an  independent  party;  and  (3)  the 
Plan  will  be  able  to  eliminate  a  non 
income  producing  asset  and  will  be  able 
to  diversify  its  investments. 

Notice  to  Interested  persons 

Within  ten  days  of  its  publication  in 
the  Federal  Register,  a  copy  of  of  the 
notice  of  pendency  and  a  statement 
advising  each  interested  person  of  their 
right  to  comment  or  request  a  hearing 
will  be  hand  delivered  or  mailed  by 
certified  mail  to  each  participant  or 
beneficiary  of  the  Plan. 


Ganetallnfonnatioo 

The  attention  of  interested  persons  is 
directed  to  the  following:  (1)  The  fact 
that  a  transaction  is  the  subject  of  an 
exemption  under  section  408(a)  of  the 
Act  and  section  4875(c)(2)  of  the  Code 
does  not  relieve  a  fiduciary  or  other 
party  in  interest  or  disqualified  person 
from  certain  other  provisions  of  the  Act 
and  the  Code,  including  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(l)(B]  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
C^de  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  40e(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  odier 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  ^ct  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  appUcation 
for  exemption  at  the  address  set  forth 
above. 
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PrapoMQ  Exnnptioii 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
40e(a]  of  the  Act  and  section  4g75{c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR 18471.  April  28, 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a],  406(b)(1)  and  406(b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  proposed  sale  of  the  Artwoiics  by 
the  Plan  to  Scheldt  for  $74,500  provided 
that  this  amount  is  at  least  the  fair 
market  value  of  the  Artworks  at  the  time 
of  sale. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 
representations  contained  in  the 
amplication  are  thie  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction  to 
be  consummated  pursuant  to  the 
exemption. 

Signed  at  Washington.  D.C,  this  10th  day 
of  May,  19B2. 
Akn  D.  Ubowits, 

AMV'tant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  Department  of  Labor. 

[PR  Do&  Sa-t324Z  PUwl  S-13-K:  •:46  am] 


[Applcation  Na  D-3030] 

Propoeed  Exemption  for  Certain   - 
Traneedione  Involving  ttie  Wolvertne 
Aluminum  Corporation  Profit  Sharing 
Truet  l.ocated  In  Lincoln  Parte, 


AOfNCY*.  Office  of  Pension  and  Welfare 

Benefit  Programs,  Labor. 

ACTION:  Notice  of  proposed  exemption. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohbited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt,  effective  January  1, 1975,  the 
extension  of  credit  between  the 
Wolverine  Aluminum  Corporation  Profit 
Sharing  Trust  (the  Plan)  and  Wolverine 
Alimiinum  Corporation,  the  sponsor  of 
the  IHan  (the  Employer).  The  transaction 
was  entered  into  before  the  effective 


date  of  the  Act  but  after  July  1, 1974,  the 
date  specified  in  the  transitional  rules 
contained  in  sections  414  and  2003  of  die 
Act.  The  proposed  exemption,  if  granted, 
would  affect  the  Plan  and  its 
participants  and  beneficiaries,  the 
Employer,  and  any  other  persons 
participating  in  the  proposed 
transaction. 

EFFEcmfE  DATS:  ff  granted,  the 
exemption  will  be  effective  from  January 
1. 1975  to  March  15, 1982. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  June  28, 
1982. 


:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216,  Attention:  Application  No. 
D-3030.  Tlie  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216. 

Fon  FumncR  information  contact: 
Mr.  David  Stander  of  the  Department 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION.  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  406(a),  406  (b)(l]  and  (b)(2)  of  the 
Act  and  from  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code.  The 
proposed  exemption  was  requested  in 
an  application  filed  on  behaff  of  the 
Plan,  pursuant  to  section  406(a)  of  the 
Act  and  section  4975(c)(2)  of  the  Code, 
and  in  accordance  with  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471.  April  28, 1975).  Effective 
December  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713,  October  17, 1978)  transferred  the 
authority  of  the  Secretsiry  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department 

Summary  of  Facts  and  RqmMotatioiis 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 


with  die  Department  for  the  complete 
representations  of  die  applicant 

1.  The  Flan  is  a  profit  sharing  plan 
which,  as  of  December  30, 1980,  had  117 
participants.  The  Plan  is  currendy 
administered  by  three  trustees,  Messrs. 
&egory  C.  Smith  and  Paul  P.  Baker  and 
Ms.  Annette  D.  Buchanan.  The  trustees 
are  officers  and/or  directors  of  the 
employer.  As  of  December  30, 1080,  the 
Plan  had  total  assets  of  $2,579,382. 

2.  The  Employer  is  a  manufacturer  of 
aluminum  and  vinyl  building  products. 
As  of  September  30, 1981,  the  employer 
had  a  net  worth  of  $18,399,000. 

3.  On  August  15. 1974.  die  Plan,  then 
known  as  ^e  Wolverine-Pentronix.  Inc. 
Salaried  Employees'  Profit  Sharing 
Trust  sold  a  parcel  of  improved  real 
property  (the  Property)  to  the  Employer, 
then  knoivn  as  Wolverine-Pentronix. 
Ina  The  Property  contains  66.172  square 
feet  of  land  and  is  improved  by  a 
building  which  constitutes  a  segment  of 
the  Employer's  corporate  office  and 
main  plant  Hie  Property  is  located  at 
1650  Howard  Street  in  Lincoln  Park. 
Michigan.  The  Property  had  been  leased 
to  the  Employer  pursuant  to  leases 
dated  January  15, 1964  and  March  27. 
1974.  Messrs.  Louis  L  Flattery.  MAL  and 
Mr.  James  E.  Mawson  of  Reaume  and 
Dodds.  Incorporated,  appraised  the  fair 
market  value  of  the  Property  subject  to 
the  leases  and,  as  of  May  31, 1974. 
determined  that  the  value  of  the  leased 
fee  interest  was  $624,000.  He  Property 
was  subject  to  a  first  mortgage  held  by 
the  Security  Bank  and  Trust  of  Lincoln 
Park  dated  May  12, 1966.  The  first 
mortgage,  as  of  August  1, 1974,  had  an 
outstanding  principal  balance  of 
$254351.  On  August  15. 1974.  die 
Trustees  of  the  Flan  (the  Trustees)  were 
Mr.  Baker,  Ms.  Buchanan  and  Mr. 
Norman  R  Smith,  an  officer  of  the 
Employer. 

4.  Pursuant  to  the  sale  terms,  the 
Enqiloyer  purchased  the  property  for  its 
appraised  value  of  $624,000.  The 
&nployer  paid  cash  of  $107,474, 
assumed  the  Man's  obligations  under 
the  first  mortgage,  surrendered  a  $20,000 
security  deposit  on  its  leasehold,  paid 
applicable  state  taxes,  and  was 
extended  credit  by  the  Man  in  the 
amount  of  $240,000  (the  Mortgage). 

5.  He  Mortgage,  dated  August  15, 
1974,  was  payable  in  120  monthly 
amounts  of  $3,105  of  principal  and 
interest  and  bore  an  interest  rate  of 
9Vi%.  The  first  monthly  payment  was 
made  on  September  15, 1974  and  all 
payments  due  since  that  date  have  been 
made  <«  a  timely  basis.  The  Mortgage's  ' 
remaining  balance  of  $82,631  plus 
interest  of  $654  was  repaid  to  the  Plan 
on  March  15. 1982. 
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6.  The  applicant  represents  that  the 
sale  of  the  Property  was  conducted  on 
an  arm's-length  basis  and  consummated 
at  fair  market  value.  The  applicant 
represents  that  the  Mortgage  was  issued 
at  the  then  prevailing  market  rate  and 
was  adequately  secured.  The  applicant 
represents  that  there  was  sufficient 
equity  in  the  Property  to  have  enabled 
the  Employer  to  obtain  a  second 
mortgage  on  the  Property  &om  a 
financial  institution  at  the  time  of  the 
transaction. 

7.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section  406(a]  of 
the  Act  because  (1]  the  sale  of  the 
Property  was  consummated  at  its  fair 
market  value  and  the  Mortgage  was 
issued  at  the  then  prevailing  market  rate 
and  terms;  (b)  the  Mortgage  was 
adequately  secured  by  the  Property;  (c) 
all  payments  under  the  Mortgage  were 
made  on  a  timely  basis;  (d)  the  Mortgage 
was  repaid  in  full  on  March  15, 1982; 
and  (e)  the  Trustees  have  determined 
that  the  subject  transaction  was 
appropriate  for  the  Plan  and  in  the  best 
interests  of  its  participants  and 
beneficiaries. 

Finally,  the  applicant  represents  that 
the  subject  transaction  was  entered  into 
prior  to  the  effective  date  of  the  Act 
without  knowledge  that  the  transaction 
would  become  prohibited  on  January  1, 
1975.  As  soon  as  the  applicant  realized 
that  the  transaction  had  become 
prohibited  the  applicant  submitted  a 
good  faith  request  for  an  exemption 
instead  of  terminating  the  transaction. 

Notice  to  Interested  Persons 

Within  ten  days  after  its  publication 
in  the  Federal  Register  notice  of  this 
proposed  exemption  will  be 
conspicuously  posted  at  locations  of  the 
Employer  normally  used  for  posting 
employee  notices.  Such  notice  will 
include  a  copy  of  this  Notice  of 
Proposed  Exemption  as  published  in  the 
Federal  Register  together  with  a 
statement  informing  interested  persons 
of  their  right  to  comment  and /or  request 
a  hearing  regarding  the  proposed 
exemption. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 


provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(l)(B]  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  vrill  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Conunents  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a),  406(b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 


by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply, 
from  January  1, 1975  to  March  15, 1982, 
to  the  Mortgage  executed  on  August  15, 
1974,  as  described  herein,  provided  that 
the  terms  and  conditions  of  the 
Mortgage  were  at  least  as  favorable  to 
the  Plan  as  those  which  the  Plan  would 
have  received  from  an  unrelated  party 
in  a  similar  transaction. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  Express  condition 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction 
which  is  the  subject  of  this  exemption. 

Signed  at  Washington.  D.C.,  this  10th  day 
of  May  1982. 

Alan  D.  Labowitz, 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor. 

(FR  Doc  82-13244  PUad  S-19-82;  B^IS  Ml] 
■LUNQ  COM  4(1»-l»-ll 


NATIONAL  LABOR  RELATIONS 
BOARD 

Rsvlslon  of  Statemwrt  of  Organization 
andPunctiona 

aoency:  National  Labor  Relations 
Board. 

ACTION:  Revision  of  statement  of 
organization  and  functions. 

summary:  The  National  Labor  Relations 
Board  is  revising  its  description  of 
central  organizations  '  of  the  Board  to 
reflect  a  recent  merger  of  functions  of 
the  Division  of  Information  with  those  of 
the  Office  of  the  Executive  Secretary. 
The  sections  and  revised  language  of  the 
organization  and  functions  statement 
affected  by  this  change  are  described 
under  the  heading  "Supplementary 
Information,"  below. 
SmcnVE  DATE  April  12, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
John  C.  Truesdale,  Executive  Secretary, 
1717  Pennsylvania  Avenue,  NW., 
Washington,  D.C.  20570,  Telephone  (202) 
254-9430. 

SUPPtBMBNTARY  INFORMATION:  The 

National  Relations  Board  has  amended 
its  description  of  central  organization 
sections  201,  201.1,  201.1.1  and  201.1.4,  to 
reflect  a  recent  reorganization.  Section 
201.1.4  Division  of  Information  is  deleted 
in  its  entirety.  Revised  language  for 


■  32  FR  0588,  at  amended  by  37  PR  15988.  at 
amended  by  44  FR  34215.  a*  further  amended  by  diit 
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sections  201,  201.1  and  201.1.1  appears 
below. 

Sec.  201     The  Board.  The  Board, 
composed  of  five  Members,  has  its 
central  and  principal  office  in 
Washington,  D.C  Each  of  the  Members 
is  appointed  by  the  President  with  the 
approval  of  the  Senate,  for  a  term  of  5 
years.  One  Member  is  designated  by  the 
President  to  serve  as  Chairman  of  the 
Board.  The  Bofuxl  is  created  by  virtue  of 
the  provisions  of  the  National  Labor 
Relations  Act,  49  Stat.  449,  as  amended 
by  the  Labor  Management  Relations 
Act,  1947,  61  Stat.  136,  and  the  Labor- 
Management  Reporting  and  Disclosure 
Act,  1959,  73  Stat  519. 

The  Board  has  two  principal  functions 
under  the  National  Labor  Relations  Act 
as  amended:  (1)  The  prevention  of  a 
statutorily  defined  unfair  labor  practices 
on  the  part  of  employers  and  labor 
organizations  or  the  agents  of  either, 
and  (2)  the  conduct  of  secret  ballot 
elections  among  employees  in 
appropriate  collective-bargaining  units 
to  determine  whether  or  not  they  desire 
to  be  represented  by  a  labor 
organization. 

The  Board  is  further  empowered  by 
the  Act 

To  conduct  secret  ballot  elections 
among  employees  who  have  been 
covered  by  a  union-shop  agreement 
when  requested  by  30  percent  of  the 
employees,  to  determine  whether  or  not 
they  wish  to  revoke  their  union's 
authority  to  make  such  agreements. 

To  determine  in  cases  involving 
jurisdictional  disputes  which  of  the 
competing  groups  of  workers  is  to  be 
assigned  the  work  task  involved. 

To  conduct  secret  ballot  elections 
among  employees  in  national  emergency 
situations. 

The  Board  exercises  full  and  final 
authority  over  the  Office  of  the 
Executive  Secretary  and  the  Office  of 
the  Sohdtor.  The  Bofu^  appoints 
administrative  law  judges  and,  subject 
to  the  provisions  of  the  Administrative 
Procedure  Act  and  section  4(a)  of  the 
National  Labor  Relations  Act  as 
amended,  exercises  authority  over  the 
Division  of  judges.  Each  Board  Member 
exercises  full  and  final  authority  over  a 
staff  of  legal  counsel,  each  staff  being 
under  the  immediate  supervision  of  the 
chief  counsel  of  the  respective  Board 
Member. 

The  Board,  with  the  General  Counsel, 
approves  the  budget  opens  new  offices 
as  deemed  necessary,  and  appoints 
Regional  Directors  and  Officers-in- 
Charge. 

The  Board  establishes  and  publishes 
the  Agency's  Rules  and  Regulations  and 
Statements  of  Procedures. 


Sec.  201.1    The  Board's  staff.  The 
Board's  staff  consists  (in  addition  to  its 
chief  cotmsel  and  legal  counsel  referred 
to  in  sec.  201,  above)  of  the  Office  of  the 
Executive  Secretary,  the  Office  of  the 
Solicitor,  and  the  Division  of  Judges. 

Sec.  201.1.1    Office  of  the  Executive 
Secretary.  The  Executive  Secretary,  as 
the  chief  administrative  and  judicial 
management  officer  of  the  Board, 
represents  the  Board  in  dealing  with 
parties  to  cases,  and  communicates  on 
behalf  of  the  Board  with  labor 
organizations,  employers,  employees. 
Members  of  Congress,  other  agencies, 
and  the  public;  receives,  dockets,  and 
acknowledges  all  formal  documents 
filed"  with  the  Board:  issues  and  serves 
on  the  parties  to  cases  all  Board 
Decisions  and  Orders:  and  certifies 
copies  of  all  documents  which  are  a  part 
of  the  Board's  files  or  records.  The 
Information  Branch  of  the  Office  of  the 
Executive  Secretary  coordinates  the 
Agency's  information  and  public 
relations  programs  by  conducting 
briefings  and  disseminating  information 
of  Agency  activities  throu^  all  news 
media  and  to  companies,  unions,  law 
firms,  academic  groups  and  others;  and 
arrtmges  for  distribution  of  decisions 
and  summaries  of  decisions. 


Dated,  Washington.  D.C,  May  la  1962. 
By  direction  of  the  Board, 
lohn  C  Tmesdale, 

Executive  Secretary,  National  Labor 
Relations  Board. 

(FR  Doc  8}-UIS  Plhd  »-13-at  0:46  ■■) 
■UMQ  COOC  7S4S-01-II 


NUCLEAR  REQULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Sut>commlttee  on  Human 
Factors;  Masting 

The  ACRS  Subcommittee  on  Human 
Factors  will  hold  a  meeting  on  June  1. 
1982,  Room  1167, 1717  H  Street  NW., 
Washington,  D.C.  Tix  Subcommittee 
will  review  the  Nuclear  Regulatory 
Commission's  proposed  FY  84-85 
programs  and  budget  and  will  develop 
specific  comments  on  the  NRCs  Long- 
Range  Research  Plan  as  each  relates  to 
the  area  of  Human  Factors. 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
September  Sa  1081  (46  FR  47903),  oral  or 
written  statements  may  be  presented  by 
members  of  the  public  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 


to  make  oral  statements  should  notify 
the  Designated  Federal  Employee  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  tiie 
meeting  for  such  statements. 

The  entire  meeting  wiU  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Tuesday.  June  1, 1982 

IHJOpjn.  Until  the  Conclusion  of  Business 

During  Hm  initial  portioii  of  tlie  meeting, 
die  Subcommittee,  along  with  any  of  its 
consnltantB  who  may  be  present  will 
exdiange  preliminary  views  regarding 
matters  to  be  considered  during  the  balance 
of  the  meeting. 

The  Subcommittee  will  tlten  hear 
presentations  by  and  hold  discnsaions  with 
representatives  of  tlie  NRC  Staff,  their 
consultants,  and  other  interested  persons 
regarding  tliis  review. 

Further  information  about  topics  to  be 
discusted,  whether  the  meeting  has 
been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
Employee,  David  nschn  (telephone 
202/634-1414)  between  8:15  ajn.  and 
5K)0  p jn.  d.8.t 

Dated:  May  la  1982. 
JofanCHoyla, 

Advisory  Committee  Managem&it  Officer. 

[FR  Doc  n-inn  PiM  s-u-at  k«s  i^ 


Advisory  Committee  on  Reactor 
Saleguarda,  Suboommltteee  on 
cMCincai  syftWmSana  uuMmcsDon 
iTograme  ror  saieiy  iieiaiea 
CiiulmiieiiL  Msstliia 

The  ACRS  Combined  Subcommittees 
on  Electrical  Systems  and  Qualification 
Programs  for  Safety-Related  Equipment 
will  hold  a  meeting  on  May  27, 1982  in 
Room  1046. 1717  H  Sti«et  NW., 
Washington,  D.C.  The  Subcommittees 
will  discuss  the  NRC-sponsored 
research  programs,  proposed  research 
funding  for  FY  84-85,  and  those  parts  of 
the  Long  Range  Research  Plan  which 
relate  to  the  areas  for  which  these 
Subcommittees  are  responsible. 

In  accordance  with  tiie  procedures 
outlined  in  the  Fadofal  Register  on 
September  30, 1961  (46  FR  47903),  oral  or 
written  statements  may  be  presented  by 
members  of  the  public  recordings  will 
be  permitted  only  during  those  portions 
of  tiie  meeting  when  a  transcript  is  being 
kept  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
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consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Employee  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Thursday.  May  27,  1962— 8:30  a.m.  Until  the 
Conclusion  of  Business 

During  the  initial  portion  of  the  meeting, 
the  Subcommittee,  along  with  any  of  its 
consultants  who  may  be  present,  will 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the  bialance 
of  the  meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  NRC  Staff,  their 
consultants,  and  other  interested  persons 
regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
Employee,  Dr.  Richard  Savio  (telephone 
202/634-3267)  between  8:15  a.m.  and 
5:00  p.m.,  d.s.t. 

Dated:  May  10. 1982. 
John  C.  Hoyie, 
Advisory  Committee  Management  Officer. 

[FR  Doc.  82-13187  FUed  5-13-82:  8:45  am| 
BILUNO  CODE  7S«H)1.M 


Advisory  Committee  on  Reactor 
Safeguards,  Sut>committee  on  Safety 
Research  Programs;  Meeting 

The  ACRS  Subcommittee  on  the 
Safety  Research  Program  will  hold  a 
meeting  on  June  2, 1982,  in  Room  1167  at 
1717  H  Street,  NW,  Washington.  DC. 
The  Subcommittee  will  discuss  the  NRC 
Safety  Research  program  and  budget  for 
FY  1984  and  FY  1985  and  gather 
information  for  use  by  the  ACRS  in  its 
report  to  the  Commission  on  the  NRC  FY 
1984  and  FT  1985  safety  research 
program  budget. 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
September  30, 1981  (45  FR  47903),  oral  or 
written  statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Employee  as  far 


in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Wednesday.  June  2. 1962—8:30  a.m.  Until  the 
Conclusion  of  Business 

During  the  initial  portion  of  the  meeting, 
the  Sut)€ommittee,  along  with  any  of  its 
consultants  who  may  be  present,  will 
exchange  preliminary  views  regarding 
matters  to  be  considered  during  the  balance 
of  the  meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions  with 
representatives  of  the  ISfRC  Staff,  their 
consultants,  and  other  interested  persons 
regarding  this  matter. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
Employee,  Mr.  Sam  Duraiswamy 
(telephone  202/634-3267)  between  8:15 
a.m.  and  5:00  p.m..  d.s.t. 

Dated:  May  11, 1982. 
John  C  Hoyla. 

Advisory  Committee  Management  Officer. 

(FR  Doc  82-13188  Filed  5-13-82;  8:45  am) 
MLUNQ  CODE  7(MHI1-4I 


Advisory  Committee  on  Reactor 
Safeguards,  Sut)commlttee  on  Ciinch 
River  Breeder  Reacton  Meeting 

The  ACRS  Subcommittee  on  Clinch 
River  Breeder  Reactor  (CRBR)  will  hold 
a  meeting  on  June  1  and  2, 1982,  Room 
1046. 1717  H  Street,  NW.,  Washington, 
DC.  The  Subcommittee  will  discuss  the 
seismicity  and  associated  seismic  design 
for  the  CRBR  plant. 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
September  30, 1981  (46  FR  47903),  oral  or 
written  statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Cognizant  Federal  Employee  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements. 

The  entire  meeting  will  be  open  to 
public  attendance  except  for  those 
sessions  during  which  the  Subcommittee 


finds  it  necessary  to  discuss  proprietary 
and  Industrial  Security  information.  One 
or  more  closed  sessions  may  be 
necessary  to  discuss  such  information. 
(SUNSHINE  ACT  EXEMPTION  4).  To 
the  extent  practicable,  these  closed 
sessions  willJbe  held  so  as  to  minimize 
inconvenience  to  members  of  the  public 
in  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Tuesday.  June  1.  1962—6:30  a.m.  Until  the 
Conclusion  of  Business 

Wednesday.  June  2.  1982— 6:30  a.m.  Until  the 
Conclusion  of  Business 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Project 
Management  Corporation,  NRC  Staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
Employee,  Mr.  Paul  Boehnert  (telephone 
202/634-3267)  between  8:15  a.m.  and 
5:00  p.m.,  d.s.t. 

I  have  determined,  in  accordance  with 
Subsection  10(d)  of  the  Federal 
Advisory  Conmiittee  Act,  that  it  may  be 
necessary  to  close  some  portions  of  this 
meeting  to  protect  proprietary  and 
Industrial  Security  information.  The 
authority  for  such  closure  in  Exemption 
(4)  to  the  Sunshine  Act.  5  U.S.C. 
552b(c)(4). 

Dated:  May  11, 1982. 
lohn  C.  Hoyls. 

Advisory  Committee  Management  Officer. 

|FR  Doc.  82-13189  Fll«d  5-13-82;  ft45  am) 
MLLMO  COOe  7SM-01-M 


[Docket  No.  50-388] 

Arkansas  Power  &  Ught  Co.;  issuance 
of  Amendment  to  facility  Operating 
License  * 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  30  to  Facility 
Operating  License  No.  NPF-6  issued  to 
Arkansas  Power  and  Light  Company 
(the  licensee),  which  revised  the 
Technical  Specifications  for  operation  of 
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Aricansas  Nuclear  One,  Unit  No.  2, 
located  in  Pope  County,  Arkansas.  The 
secondary  water  chemistry  monitoring 
conditions  become  effective  within 
thirty  days  from  the  date  of  issuance. 

The  amendment  incorporates  the 
requi^ments  for  a  program  to  monitor 
seconday  steam  generator  water 
chemistiy  conditions  into  the  body  of 
the  license  and  deletes  a  requirement  to 
specify  secondary  water  chemistry 
limits  from  the  Technical  Specification. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4]  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with  the 
issuance  of  this  amendment 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  June  10, 1981,  (2) 
Amendment  No.  30  to  Facility  Operating 
License  No.  NPF-6,  and  [3]  the 
Commission's  related  Safety  Evaluation. 
These  items  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  at  1717  H  Street  N.W.. 
Washington.  D.C.  20555  and  at  the 
Arkansas  Tech  University,  Russellville, 
Arkansas  728(n.  A  copy  of  items  (2)  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  0th  day 
of  May.  1982. 

For  the  Naclear  Regulatory  Commission. 

Robot  A.  Oatk. 

Chief,  Operating  Reactors  Branch  No.  3, 
Division  of  Licensing. 

[n  Doc  82-1»n  PUed  5-1S-8Z:  8:48  am] 
BHJJNa  CODE  7B*0-01-M 

[Doclmt  No.  50-213] 

Connectfctit  Yankee  Atomic  Power 
Co.;  leeuance  of  Amendment  to 
FacWty  Operating  Ucenee 

The  U.&  Nuclear  Regulatory 
Commission  (the  Commission]  has 


issued  Amendment  No.  49  to  FacOity 
Operating  License  No.  DPR-ai,  issued  to 
Connecticut  Yankee  Atomic  Power  Co. 
(the  licensee],  which  revised  the 
Technical  Specifications  for  operation  of 
the  Haddam  Neck  Plant  (facility) 
located  in  Kfiddlesex  Coimty,  CT.  This 
amendment  is  effective  as  of  its  date  of 
issuance. 

The  amendment  approves  changes  to 
the  Appendix  A  Technical 
Specifications  which  incorporate 
requirements  of  Appendix  J  to  10  CFR 
Part  50,  Containment  Leakage  Testing. 

The  applications  for  amendment 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act],  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Conunission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4]  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment 

For  further  details  with  respect  to  this 
action,  see  (1)  the  applications  for 
amendment  dated  June  27, 1977  and 
September  2, 1979,  (2)  Amendment  No. 
49  to  License  No.  DPR-61,  and  (3)  the 
Commission's  related  Sfifety  EvaJuation. 
All  of  These  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Docimient  Room.  1717  H  Street 
N.W.,  Washington.  D.C,  and  at  the 
Russell  Library,  119  Broad  Street, 
Middletown,  Connecticut  16457.  A  copy 
of  items  (2]  and  (3]  may  be  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  D.C  20555,  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  7th  day 
of  May,  1982. 

For  the  Nuclear  Regulatory  Commission. 
Dennis  M.  Cratchfleld, 

Chief  Operating  Reactors  Broach  No.  B, 
DMsion  of  Licensing.  — 

|FK  Doe.  ae-mM  nW  fr-W-aX:  MS  an] 
aUJM  COM  TIM-tl-M 


[Doctwt  No.  SO-344] 

Portland  General  Electric  Co.,  et  aM 
Isauance  of  Amendment  to  FacWty 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Conunission]  has 
issued  Amendment  No.  72  to  Facility 
Operating  License  No.  NPF-1,  issued  to 
Portland  General  Electric  Company,  the 
City  of  Eugene,  Oregon,  and  Pacific 
Power  and  Light  Company  (the 
Ucensees),  which  revised  the  Technical 
Specifications  for  operation  of  the 
Trojan  Nuclear  Plant  (the  facility) 
located  in  Columbia  County,  Oregon. 
The  amendment  is  effective  as  of  the 
date  of  issuance. 

The  amendment  allows  the  use  of 
incore  quarter-core  flux  maps  for 
calibration  of  the  excore  a^dal  flux 
offset  detection  system. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment.  Prior  pubUc  notice 
of  this  amendment  was  not  required 
since  this  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
S  51.5(d](4]  aa  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment 

For  further  details  with  respect  to  this 
action,  see  (1]  the  application  for 
amendment  dated  April  12, 1982,  (2) 
Amendment  No.  72  to  License  No.  NPR- 
1  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  N.W..  Washington,  D.C 
and  at  the  local  public  document  room 
located  at  the  Multnomah  County 
Library,  Social  Science  and  Science 
Department  801  S.W.  10th  Avenue, 
Portland.  Oregon  972(K.  A  copy  of  items 
(2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C  20555,  Attention:  Director  of 
Licensing. 

Dated  at  Betheada.  Maiyiand.  this  Wk  day 
of  May  1982. 
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For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Clark. 

Chief.  Operating  Reactor  Branch  No,  3, 
Division  of  Licensing. 

|FR  Doc.  82-13183  Tiled  S-13-82:  8:46  am] 
BtLUNG  CODE  7S90-01-H 

[Docket  Nos.  50-327  and  50-328] 

Tennessee  Valley  Auttioilty;  Issuance 
of  Amendments  Facility  Operating 
Ucense  Nos.  DPR-77  and  OPR-79 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission]  has 
issued  Amendment  No.  13  to  Facility 
Operating  License  No.  DPR-77  and 
Amendment  No.  4  to  Facility  Operating 
License  DPR-79,  issued  to  Tennessee 
Valley  Authority  (licensee)  for  the 
Sequoyah  Plant,  Units  1  and  2  (the 
facilities)  located  in  Hamilton  County, 
Tennessee.  These  amendments  change 
various  sections  of  the  Technical 
Specifications  related  to  fire  hose  test 
pressure  requirements,  vital  battery 
surveillance,  ice  bed  temperature 
determination,  isolation  valve  closing 
times,  downscale  failure  alarms,  visual 
inspection  schedule  on  snubbers, 
maximum  enrichment  for  reload  fuel, 
quahty  assurance  monitoring  of  plant 
effluents,  land  use  census,  and  system 
flushing.  The  amendments  are  effective 
as  of  their  dates  of  issuance. 

The  appUcations  for  the  amendments 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
Chapter  I,  which  are  set  forth  in  the 
license  amendments.  Prior  public  notice 
of  these  amendments  was  not  required 
since  the  amendments  do  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  these  amendments  will 
not  result  in  any  significant 
environmental  impact  and  that  pursuant 
to  10  CFR  9  51.5(d)(4)  environmental 
impact  statements,  or  negative 
declarations  and  environmental  impact 
appraisals  need  not  be  prepared  in 
connection  with  issuance  of  these 
amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  Tennessee  Valley 
Authority  letters  dated  December  10, 
1981  (two  letters),  March  1,  March  9,  and 
April  6, 1982.  (2)  Amendment  No.  13  to 
Facility  Operating  License  No.  DPR-77 
with  Appendix  A  Technical 
Specification  page  changes;  (3) 
Amendment  No.  4  to  Facility  Operating 
License  No.  DPR-79  with  Appendix  A 
Technical  Specification  page  changes; 


and  (4)  the  Commission's  related  Safety 
Evaluation. 

All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street, 
N.W..  Washington.  D.C..  and  the 
Chattanooga  Hamilton  County 
Bicentennial  Library,  1001  Broad  Street, 
Qiattanooga.  Tennessee  37402.  A  copy 
of  Amendment  No.  13  and  Amendment 
No.  4  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  4th  day 
of  May  1982. 

For  the  Nuclear  Regulatory  Commissioa. 
Elinor  G.  Adensam, 

Chief  Licensing  Branch  No.  4,  Division  of 
Licensing. 

(FK  Doc  B2-131B4  Filed  S-13-Bk  8:45  am] 
BIUJNQ  CODE  7S9<H>1-H 

[Docket  Nos.  50-338  and  50-339] 

Virginia  Electric  &  Power  Co.;  Issuance 
of  Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendments  No.  40  and  No.  24 
to  Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7  issued  to  the  Virginia 
Electric  and  Power  Company  (the 
licensee)  for  operation  of  the  North 
Anna  Power  Station,  Units  No.  1  and 
No.  2  (the  facility)  located  in  Louisa 
County,  Virginia.  The  amendments  are 
effective  as  of  the  date  of  issuance. 

The  amendments  provide  one-time 
relief  from  the  facility  Technical 
Specifications  for  the  18-month 
surveillance  testing  of  large  snubbers 
rated  at  greater  than  50,000  inch-pounds. 
The  one-time  relief  is  apphcable  to  the 
North  Anna,  Unit  No.  1  Cycle  3  refueling 
outage  and  the  North  Anna,  Unit  No.  2 
Cycle  1  refueling  outage. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendments.  Prior  public  notice 
of  these  amendments  was  not  required 
since  these  amendments  do  not  involve 
a  significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  the  amendments  will  not 
result  in  any  signiflcant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  and  environmental  impact 


statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  these  amendments. 

For  further  details  with  respect  to  this 
action,  see  the  (1)  application  for 
amendments  dated  April  16, 1982,  (2) 
Amendments  No.  40  and  No.  24  to 
Facility  Operating  License  No.  NPF-4 
and  NPF-7,  respectively,  and  (3)  the 
Commission's  related  Safety  Evaluation. 
These  items  are  available  for  public 
inspection  at  the  Conmiission's  Public 
Document  Room,  1717  H  Street,  N.W., 
Washington,  D.C.  20555  and  at  the 
Board  of  Supervisor's  Office,  Louisa 
County  Courthouse.  Louisa,  Virginia 
23093  and  at  the  Alderman  Library, 
Manuscripts  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22901. 
A  copy  of  item  (2)  and  (3)  may  be 
obtained  upon  request  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda,  Maryland  this  Oth  day 
of  May,  1982. 

For  the  Nuclear  Regulatory  Commission. 

Robert  A.  Clark. 

Chief  Operating  Reactors  Branch  No.  3, 
Division  of  Licensing. 

[FR  Doc  8Z-1318S  Filed  S-13-8Z:  8:45  anij 
BiUJNQ  CODE  7690-01.4I 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  12425;  (812-5088)1 

Bankers  Security  Variable  Annuity 
Funds  D,  E,  F,  Q,  H,  I,  M,  P  and  Bankers 
Security  Life  Insurance  Society 

Filing  of  Application  for  an  Order' 
Pursuant  to  Section  11  of  the 
Investment  Company  Act  of  1940  for 
Approval  of  Certain  Offers  of 
Exchange 

May  7, 1982. 

Notice  is  hereby  given  that  Bankers 
Security  Life  Insurance  Society 
("Company"),  1701  Pennsylvania 
Avenue.  N.W.,  Washington,  D.C.  20006, 
a  stock  life  insurance  company 
organized  under  the  laws  of  New  York 
in  1917,  and  Bankers  Security  Variable 
Annuity  Funds  D,  E,  F,  G.  H,  I,  M  and  P 
(referred  to  individually  as  a  "Separate 
Account"  with  its  letter  designation,  or 
jointly  as  the  "Separate  Accounts"), 
separate  accounts  of  the  Company 
registered  under  the  Investment 
Company  Act  of  1940  ("Act")  as  parts  of 
unit  investment  trusts,  filed  an 
application  on  January  21, 1982.  and  an 
amendment  thereto  on  April  1, 1982.  for 
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an  order  pursuant  to  Section  11  of  the 
Act  approving  certain  offers  of 
exchange.  All  interested  persons  are 
referred  to  the  appUcation  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below. 

Applicants  state  that  the  assets  of 
Separate  Accounts  D,  E,  F,  C,  H  and  I. 
separate  accounts  registered  under  the 
Act  as  a  single  unit  investment  trust,  are 
each  invested  in  securities  of  a  different 
registered  open-end  investment 
company  (all  of  which  are  part  of  the 
Oppenheimer  family  of  mutual  funds). 
Variable  annuity  contracts  issued  by 
Separate  Accounts  D.  E,  F.  G.  H  and  I 
are  subject  to  front-end  deductions  for 
sales  and  administrative  charges  of  6% 
and  8.5%  on  single  payment  contracts 
and  periodic  payment  contracts, 
respectively.  On  September  25, 1981,  the 
Company  ceased  offering  variable 
annuity  contracts  issued  through  these 
Separate  Accoimts  and  does  not  intend 
to  offer  them  in  the  future. 

Applicants  also  state  that  the  assets 
of  Separate  Accounts  M  and  P,  separata 
accoimts  registered  undar  the  Act  as  a 
single  unit  investment  trust  are  invested 
in  Daily  Cash  Accumulation  Fund,  Inc. 
and  Centennial  Cash  Accumulation 
Fund,  Inc.,  respectively.  Shares  of  the 
latter  fund  are  not  sold  directly  or 
indirectly  to  the  general  public  but  are 
available  only  through  the  purchase  of  a 
contract  issued  by  the  Company.  The 
Company  does  not  deduct  a  sales  charge 
from  purchase  payments  for  variable 
annuity  contracts  issued  by  Separate 
Account  P,  but  rather  a  contingent 
deferred  sales  charge  of  4.0%  of  the 
amount  withdrawn  will  be  imposed 
against  withdrawals  of  purchase 
payments  held  in  the  separate  account 
for  fewer  than  72  months.  In  addition,  on 
each  anniversary,  the  Company  will 
deduct  an  annual  Contract  Maintenance 
Charge  of  $30  from  the  contract  value  of 
contracts  issued  by  Separate  Account  P. 

Section  11 

Section  11(a)  of  the  Act  provides  that 
it  shall  be  unlawful  for  any  registered 
open-end  company  or  any  principal 
underwriter  for  such  a  company  to  make 
or  cause  to  be  made  an  offer  to  the 
holder  of  a  security  of  such  company  or 
of  any  other  open-end  investment 
company  to  exchange  his  security  for  a 
security  in  the  same  or  another  such 
company  on  any  basis  other  than  the 
relative  net  asset  values  of  the 
respective  securities  to  be  exchanged, 
unless  the  terms  of  the  offer  have  first 
been  submitted  to  and  approved  by  the 
Commission.  Section  11(c)  of  the  Act 
provides,  in  pertinent  part  that 
irrespective  of  the  basis  of  exchange,  the 


provisions  of  subsection  (a)  shall  be 
applicable  to  any  type  of  offer  to 
exchange  the  securities  of  registered 
unit  investment  trusts  for  the  securities 
of  any  other  investment  company. 

Applicants  propose  to  permit 
contractholders  in  Separate  Accounts  D, 
E,  F,  G,  H  and  I  to  exchange  their 
contracts  for  contracts  issued  by 
Separate  Account  P.  Such 
contractholders  will  be  permitted  to 
make  such  an  exchange  without 
payment  of  a  fee,  transfer  charge  or 
sales  load.  They  would  also  not  be 
subject  to  the  otherwise  appUcable 
contingent  deferred  sales  charge 
imposed  on  withdrawal  of  amounts  from 
Separate  Account  P  or  any  Contract 
Maintenance  Charge  deducted  from  the 
contract  value  of  contracts  issued  by 
Separate  Account  P.  Periodic  payment 
contractholders  in  Separate  Accounts  D. 
E,  F,  G.  H  and  I  who  exchange  to 
Separate  Account  P  may  continue  to 
make  periodic  pasrments  into  their 
Separate  Account  P  contract  Except  for 
any  applicable  prMiiium  taxM,  all  of 
such  periodic  purchase  payments  will  b« 
allocated  to  Separate  Account  P  and  no 
other  deductions  or  charges  will  be 
made.  The  same  minimum  periodic 
purchase  payments  applicable  for 
Separate  Accounts  D,  E.  F,  G,  H  and  1 
will  be  applicable  for  Separate  Account 
P — $50  per  payment  ($25  under 
automatic  checking  or  payroll  deduction 
plans),  and  a  total  of  $200  annually.  The 
transferred  amounts  as  well  as  all 
additional  periodic  payments  will  not  be 
subject  to  the  otherwise  applicable 
contingent  deferred  sales  charge  or  any 
Contract  Maintenemce  Charge. 

Applicants  are  requesting  an  order 
pursuant  to  Section  11,  to  the  extent 
necessary  to  permit  the  proposed  offer 
of  exchange  described  in  the 
application. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
June  1, 1982,  at  5:30  p.m.,  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  matter  accompanied  by  a 
statement  as  to  the  nature  of  his 
interest  the  reason  for  such  request  and 
the  issues  of  fact  or  law  proposed  to  be 
controverted,  or  he  may  request  that  he 
be  notified  if  the  Commission  shall  order 
a  hearing  thereon.  Any  such 
communication  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.,  20549.  A 
copy  of  such  request  shall  be  served 
personally  or  by  mail  upon  Applicants 
at  the  address  stated  above.  Proof  of 
such  service  (by  affidavit  or,  in  the  case 
of  an  attomey-at-law,  by  certificate) 
shall  be  filed  contemporaneously  with 
the  request  As  provided  by  Rule  0-5  of 


the  Rules  and  Regulations  promulgated 
under  the  Act  an  order  disposing  of  the 
application  wall  be  issued  as  of  course 
following  June  1. 1982.  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission's 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  notice  of 
further  developments  in  this  matter, 
including  the  date  of  the  hearing,  if 
ordered,  and  any  postponements 
thereof. 

For  the  Commission,  by  die  Division  of  j 

Investment  Management  pureuant  to  .< 

delegated  authority.  . 

George  A.  Fitssunmana,  1 

Secretary.  < 
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Uf*  Ifwuranot  Co.  «t  aL,  FHng 
AppMoatlon  for  an  Order  ExompOng 
Apploants  to  Km  Extant  RaquMled 


In  the  matter  of  Faaiily  Life  Insumaca 
Company,  McrriU  Lynch  Variable 
Annuity  Account  Park  Hace,  Seattle. 
WA  98101,  and  Merrill  Lynch,  Pierce. 
Fenner  &  Smith,  Incorporated,  One 
Liberty  Haza,  New  York,  N.Y.  10080. 

May  10, 1982. 

Notice  is  hereby  given  that  Family 
Life  Insurance  Company  ("FLIC),  a 
stock  life  and  disability  insurance 
company  organized  tmder  the  laws  of 
Washington.  Merrill  Lynch  Variable 
Anniuty  Account  (the  "Account"),  a 
separate  account  of  FLIC  registered 
under  the  Investment  Company  Act  of 
1940  ("Act")  as  a  unit  investment  trust 
and  Merrill  Lynch,  Pierce,  Fenner  & 
Smith.  Incorporated  ("MLPF&S"),  the 
principal  underwriter  for  the  Account 
(hereinafter  collectively  referred  to  as 
"AppUcants"),  filed  an  application  on 
March  18, 1982  and  an  tunendment 
thereto  on  April  28, 1982  for  an  order  of 
the  Commission  pursuant  to  Section  6(c) 
of  the  Act  exempting  Applicants  from 
the  provisions  of  Sections  22(e],  27(c)(1) 
and  27(d)  of  the  Act  to  the  extent 
necessary  to  permit  compliance  by 
Applicants  with  certain  provisions  of 
the  State  of  Texas  Revised  Civil 
Statutes.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below. 

FUC  is  a  wholly-owned  subsidiary  of 
Merrill  Lynch  &  Co.,  Ina,  a  diversified 
financial  services  holding  company. 
FLIC  is  also  the  depositor  of  the 
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Account.  The  Account  was  established 
for  the  purpofle  of  funding  certain 
variable  annuity  contracts  to  be  issued 
by  FUC  (the  "Contracts").  Tlie 
Contracts  currently  being  issued  by 
FLIC  are  individual  deferred  variable 
annuity  contracts  designed  for  use  in 
connection  with  retirement  plans 
meeting  the  requirements  of  Sections 
401.  403,  404  or  408  of  the  Internal 
Revenue  Code  of  1954,  as  amended 
("Code"),  or  plans  not  entitled  to  special 
income  tax  treatment  under  such  or 
comparable  provisions  of  the  Code. 
Such  Contracts  are  offered  pursuant  to  « 
registration  statement  filed  under  the 
Securities  Act  of  1933. 

In  1967,  the  State  of  Texas  directed 
the  governing  boards  of  all  Texas 
institutions  of  higher  education  to  make 
availabe  to  certain  employees  an 
Optional  Retirement  Program  (the 
"Program"),  codified  as  Subchapter  G  of 
Chapter  51  of  the  Texas  Education  Code. 
Effective  September  1, 1981,  Subchapter 
G  of  Chapter  51  was  repealed  and  Title 
HOB  of  the  Texas  Revised  Civil  Statutes 
was  enacted  ("new  ORP  statute").  The 
new  ORP  statute  allows  as  the  funding 
media  for  the  Program  fixed  or  variable 
annuity  contracts  purchased  from  any 
insurance  or  annuity  company  qualified 
to  do  business  in  Texas.  Prior  to  its 
repeal,  the  statutory  definition  of  the 
Program  contained  in  Section  51.352  of 
Subchapter  G  provided  that  the  benefits 
of  such  annuities  were  to  be  available 
only  upon  termination  of  employment  in 
Texas  public  institutions  of  higher 
education,  retirement,  death  or  total 
disability  of  the  participant 

Because  of  uncertainty  regarding  the 
effect  of  the  provision  described  above, 
the  University  of  Texas  System  (the 
"System")  requested  an  opinion  of  the 
Attorney  General  of  Texas.  In  response, 
the  Attorney  General  rendered  an 
opinion  which  interpreted  Section  51.356 
to  prohibit  provisions  in  a  variable 
annuity  contract  issued  in  connection 
with  the  Program  on  or  after  June  14, 
1973.  which  provided  for  making 
available  the  redemption  value  of  the 
contract  prior  to  the  occurrence  of  one 
of  the  conditions  specified  in  the  statute, 
i.e.,  termination  of  employment, 
retirement,  death  or  total  disabihty. 

The  new  ORP  statute  contains 
language  similar  to  that  of  Subchapter  G 
of  Chapter  51  interpreted  in  the  above- 
mentioned  Attorney  General's  opinion. 
Section  38,105  of  the  new  ORP  statute 
provides  that  the  benefits  of  an  annuity 
purchased  under  the  Program  are 
available  only  if  the  participant 
terminates  participation  in  the  Program 
by  death,  retirement  or  termination  of 


employment  in  ail  institutions  of  higher 

education. 

Exemptions  Requested 

Section  27(cKl)  of  the  Act  makes  it 
unlawful  for  any  registered  investment 
company  issuing  periodic  payment  plan 
certificates,  or  for  any  depositor  of  or 
underwriter  for  such  company,  to  sell 
and  such  certificate  unless  such 
certificate  is  a  redeemable  security 
Section  2(a)(32)  of  the  Act  defines 
"redeemable  security"  to  mean  any 
security,  other  than  short-term  paper, 
under  the  terms  of  which  the  holder, 
upon  its  presentation  to  the  issuer  or  to 
a  person  designated  by  the  issuer,  is 
entitled  to  receive  approximately  his 
proportionate  share  of  the  issuer's 
current  net  assets,  or  the  cash 
equivalent  thereoL 

Section  22(e]  of  the  Act  provides  that 
no  registered  investment  company  shall 
suspend  the  right  of  redemption  or 
postpone  the  date  of  payment  or 
satisfaction  upon  redemption  of  ^y 
redeemable  security  in  accordance  with 
its  terms  for  more  than  seven  days  after 
the  tender  of  such  security  to  the 
company  or  its  agent  designated  for  that 
purpose  for  redemption  except  in  certain 
prescribed  circumstances. 

Section  27(d)  of  the  Act  makes  it 
unlawful  for  any  registered  investment 
company  issuing  periodic  payment  plan 
certificates,  or  for  any  depositor  of  or 
underwriter  for  such  company,  to  sell 
any  such  certificate  unless  the 
certificate  provides  that  the  holder 
thereof  may  surrender  the  certificate  at 
any  time  within  the  first  eighteen 
months  after  the  issuance  of  the 
certificate  and  receive  in  payment 
thereof,  in  cash,  the  sum  of  (1)  the  value 
of  his  account,  and  (2)  an  amount,  from 
such  underwriter  or  depositor,  equal  to 
that  part  of  the  excess  paid  for  sales 
loading  which  is  over  15  per  centum  of 
the  gross  payments  made  by  the 
certificate  holder. 

Applicants  seek  an  order  pursuant  to 
Section  6(c)  of  the  Act  exempting 
Applicants  from  the  provisions  of 
Sections  22(e).  27(cKl)  and  27(d)  of  the 
Act  to  the  extent  necessary  to  permit 
compliance  with  the  provisions  of  the 
new  ORP  statute  as  diey  pertain  to 
redemption  values  of  Contracts  issued 
to  participants  in  the  Program. 
Applicants  assert  that  absent  the  limited 
exemptions  requested  they  will  not  be 
able  to  offer  the  Contracts  to  Program 
participantB.  Applicants  further  assert 
that  the  Commission  should  grant  the 
requested  exemptions  because:  (1)  The 
limited  restriction  on  redemption  would 
be  voluntarily  assumed  by  participants. 
i.e.,  eligible  employees  are  not  required 
to  participate  In  the  Program;  (2)  the 


restrictions  were  not  formulated  or 
suggested  by  Applicants:  and  (3) 
participants'  relinquishment  of  the  fuU 
right  of  redemption  is  a  reasonable 
requirement  in  exchange  for  the  benefits 
bestowed  by  the  contributions  of  the 
State  of  Texas. 

Applicants  state  that  they  will  ensure 
that  appropriate  disclosure  is  made  to 
persons  who  consider  participation  in 
the  Program,  informing  them  of  the 
restriction  on  the  availability  of 
redemption  values  under  Contracts  to  be 
issued  to  them  and  that  this  disclosure 
will  take  the  form  of  an  appropriate 
reference  in  each  prospectus  in  the 
restrictions  on  redemption  of  the 
Contracts,  as  well  as  requiring  each 
participant,  as  a  part  of  the 
determination  that  the  sale  of  the 
Contract  is  suitable  for  that  participant, 
to  sign  a  statement  indicating  that  he  or 
she  is  aware  that  these  restrictions  will 
be  placed  on  his  or  her  Contract  when  it 
is  issued.  In  addition,  AppHcants  state 
that  they  will  ensure  that  all  sales 
literature  that  is  to  be  used  in 
conjunction  with  the  sale  of  the 
Contracts  will  be  reviewed  for  the 
existence  of  material  representations 
that  are  inconsistent  with  the 
restrictions  to  be  placed  on  the 
Contracts,  and  the  salespeople  involved 
in  soliciting  in  this  market  will  be 
instructed  to  bring  this  restriction 
specifically  to  the  attention  of  the 
participants. 

Section  6(c)  <    ' 

Section  6(c)  authorizes  the 
Commission  to  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities  or 
transactions,  from  the  provisions  of  the 
Act  and  rules  promulgated  thereunder,  if 
and  to  the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
June  4, 1982,  at  5:30  p.m.,  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  matter  accompanied  by  a 
statement  as  to  the  nature  of  his 
interest,  the  reason  for  such  request  and 
the  issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20649.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicants  at  the  addresses 
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stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attomey- 
at-law,  by  certificate]  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  rules  and 
regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application 
will  be  issued  as  of  course  following 
June  4, 1982,  unless  the  Commission 
thereafter  orders  a  hearing  upon  request 
or  upon  the  Commission's  own  motion. 
Persons  who  request  a  hering,  or  advice 
as  to  whether  a  hearing  is  ordered,  will 
receive  any  notices  or  orders  issued  in 
this  matter,  including  the  date  of  the 
hearing  (if  ordered)  and  any 
postponements  thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Geor]{e  A.  Fitzsimmons, 

Secretary. 

|FK  Doc.  82-13136  Filed  S-13-82:  8:45  am] 
BILUNG  COOE  WIO-OI-M 

[Rereasc  No.  22493;  70-6735] 

Kentucky  Power  Co.  and  Indiana  & 
Michigan  Electric  Co^  Proposed  Sale 
of  Electric  Power  Distribution 
Equipment  to  Nonassociate  Industrial 
Customers 

May  7, 1982. 

In  the  matter  of  Kentucky  Power  Co., 
1701  Central  Avenue,  P.O.  Box  1428. 
Ashland,  Kentucky  41101;  Indiana  & 
Michigan  Electric  Co.,  One  Summit 
Square,  P.O.  Box  60,  Fort  Wayne. 
Indiana  46801. 

Kentucky  Power  Company  ("KPCo") 
and  Indiana  &  Michigan  Electric 
Company  ("I&MECo")  electric  utility 
subsidiaries  of  American  Electric  Power 
Company,  Inc.  ("AEP"),  a  registered 
holding  company,  have  Bled  a 
declaration  with  this  Conunission 
pursuant  to  Section  12(d)  of  the  Public 
UtiUty  Holding  Company  Act  of  1935 
("ACT')  and  Rule  44  promulgated 
thereunder. 

I&MECo  proposes  to  sell  to  the  Dana 
Corporation,  a  metal  fabricator  based  in 
Fort  Wayne,  Indiana,  its  Salisbury 
Station,  which  consists  of  two  34.5  KV 
transformers  and  related  equipment 
located  on  land  now  owned  by  Dana 
Corporation,  for  a  total  price  of 
$320,521.00,  which  includes  taxes  and 
other  expenses  expected  to  be  incurred 
by  I&MECo  in  the  sale.  I&MECo  also 
proposes  to  sell  to  General  Electric 
Company,  an  electrical  motor 
manufacturer  in  Fort  Wayne,  Indiana, 
its  Taylor  Street  Station  equipment, 
which  consists  of  a  34.5  KV  transformer 
and  related  equipment  located  on  land 
now  owned  by  General  Electric 


Company,  for  a  total  price  of  $614,609.00. 
which  includes  taxes  and  expenses 
expected  to  be  incurred  by  I&MECo  in 
the  sale.  Each  proposed  sale  of 
equipment  is  priced  at  the  reproduction 
cost,  less  observed  depreciation,  for  the 
equipment  The  facilities  involved  in 
each  proposed  sale  are  installed  at  the 
purchasers'  respective  plant  sites;  are 
not  now  employed  by  I&MECo  for 
providing  service  to  any  other  customers 
other  than  the  proposed  purchasers;  and 
are  not  adaptable,  at  those  locations,  for 
use  in  serving  any  customers  other  than 
the  purchasers. 

KPCo  proposes  to  sell  to  Armco,  Inc.. 
a  steel  producer  in  Ashland.  Kentucky, 
all  of  the  transformation  equipment  and 
related  facilities  at  KPCo's  Bellefonte 
34.5  KV  switchyard,  together  with  the 
switchyard  site,  consisting  of 
approximately  2.3  acres  of  land  with  a 
two-story  brick  building  thereon,  for  a 
total  consideration  of  $1,008,606.50, 
which  has  been  calculated  on  the  basis 
of  the  present-day  reproduction  cost  of 
the  equipment,  less  observed 
depreciation,  and  the  appraised  value  of 
the  real  estate  and  the  structure  thereon, 
and  including  taxes  and  other  costs  of 
the  sale  expected  to  be  incurred  by 
KPCo.  This  switching  station,  located 
adjacent  to  the  Armco  plant,  is  not  used 
by  KPCo,  nor  adaptable  by  KPCo  at  that 
site  for  use  by  KPCo,  for  any  purpose 
other  than  for  the  purpose  of  continuing 
service  to  Armco. 

The  declaration  states  that  the 
prop>08ed  sales  will  permit  said 
industrial  customers  to  realize  a  savings 
in  the  cost  of  retail  electric  service  since 
they  will  be  able  to  convert  from  service 
at  a  secondary  voltage  (i.e.,  current  at  a 
transformed  voltage]  to  current  at  a 
primary  voltage  (i.e.,  current  at  a 
transmission  or  subtransmission 
voltage,  typically  34.5  KV  and  above). 
The  operating  companies  will  beneHt 
from  such  sales  by  recovering  their 
investment  in  the  transformation 
equipment  and,  more  importantiy,  by 
shifting  the  costs  of  maintaining  and 
servicing  that  equipment  to  the  new 
owners. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Offlce  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  June  3, 1982,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  declarants  at  the  addresses 
specified  above.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate]  should  be  filed  with 
the  request.  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 


fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  declaration, 
as  filed  or  as  it  may  be  amended,  may 
be  permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitxsiminoos. 
Secretary. 

|FR  Doc.  8^-131^7  Filed  S-1S-B2:  &46  am) 
MUJNOCODC  MW-OI-M 


(Releate  Na  18723;  Fie  Na  SR-MSRB-S2- 


7] 


Municipal  SectJrities  Rulemaking 
Board;  HIing  of  Proposed  Rule  Change 

May  10. 1982. 

Pursuaiit  to  Section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  April  27, 1982.  the 
Municipal  Securiti'es  Rulemaking  Board 
("MSRB").  1150  Connecticut  Avenue. 
NW.,  Suite  507,  Washington.  D.C.  20036, 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  herein.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

Hie  proposed  rule  change  would 
make  MSRB  Rule  G-33  effective  on 
August  1, 1982,  instead  of  June  7, 1982. 
as  previously  ordered  by  issuance  of  a 
Conunission  Release  (Securities 
Exchange  Act  Release  No.  18213, 
December  7, 1981],  and  by  publication  in 
the  Federal  Register  (46  FR  60708, 
December  11, 1982).  The  MSRB  has 
requested  the  additional  delay  in  the 
effective  date  in  order  to  give  dealers 
adequate  time  to  fully  comply  with  two 
proposed  amendments  to  MSRB  Rule  G- 
33  contained  in  companion  filings  SR- 
MSRB-82-5  and  SR-MSRB-82-6. 

In  order  to  assist  the  Commission  in 
determining  whether  to  approve  the 
pn^>osed  rule  change  or  institute 
proceedings  to  determine  whether  the 
proposed  rule  change  should  be 
disapproved,  interested  persons  are 
invited  to  submit  written  data,  views 
and  arguments  concerning  the 
submission  on  or  before  June  4, 1982. 
Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission, 
Securities  and  Exchange  Commission, 
500  North  Capitol  Street.  Washington, 
D.C  20549.  Reference  should  be  made  to 
File  No.  SR-MSRB-a2-7. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
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statements  with  respect  to  the  proposed 
•  rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  which 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  55Z  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
1100  L  Street,  NW.,  Washington,  D.C. 
Copies  of  the  filing  and  any  subsequent 
amendments  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization. 

For  the  Commission,  by  the  Division  of 
Market  Reguiation  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 
Secretary. 

\FH  IV«    82-131SI  Filed  .S-13-82:  8:45  am) 
MULING  CODE  MIO-OI-M 

(Retease  No.  22490;  7fr-6729] 

West  Texas  Utilities  Co.;  Proposed 
Issuance  and  Scale  of  Long-Term 
Del>entures;  Exception  From 
Competitive  Bidding 

May  7.  1982. 

West  Texas  Utilities  Company 
("WTU").  301  Cypress.  Abilene,  Texas 
79601,  an  electric  utihty  subsidiary  of 
Central  and  South  West  Corporation,  a 
registered  holding  company,  has  filed  an 
application-declaration  and  an 
amendment  thereto  with  this 
Commission  pursuant  to  Sections  6(a) 
and  7  of  the  Public  Utility  Holding 
Company  Act  of  1935  ("Act**)  and  Rule 
50(a)(5)  thereunder. 

WTU  proposes  to  issue  and  sell  not 
later  than  December  31, 1982,  up  to 
$30,000,000  in  principal  amount  of  long- 
term,  unsecured  debentures 
("Debentures")  with  a  final  maturity  of 
not  greater  than  30  years.  WTU  seeks  an 
exception  from  the  competitive  bidding 
requirements  of  Rule  50  pursuant  to 
subparagraph  (aK5)  to  negotiate  the  sale 
of  the  securities  to  an  underwriting 
group  represented  by  several  major 
investment  banking  firms. 

WTU  proposes  to  sell  the  Debentures 
because  the  earnings  test  of  WTU's  First 
Mortgage  Botid  Indenture,  as  amended, 
restricts  the  amount  of  first  mortgage 
bonds  WTU  may  issue  to  an  amount 
below  it«  requirements  for  1982. 
Generally,  additional  bonds  may  not  be 
authenticated  under  the  Indenture 
unless  the  net  earnings  of  WTU  for  a  12- 
month  period  ending  within  90  days 
preceding  such  authentication  is  equal 
to  at  least  twice  the  interest  for  one  year 


on  all  bonds  to  be  outstanding  under  the 
Indenture  immediately  after  such 
authentication  and  on  all  other 
indebtedness  of  WTU  then  secured  by  a 
lien  on  WHTs  property  equal  or  prior  to 
the  lien  of  the  Indenture.  In  computing 
WTU's  net  earnings  for  purposes  of 
determining  earnings  coverage  under  the 
Indenture,  a  deduction  for  maintenance, 
repairs,  and  depreciation  must  be  made 
in  an  amount  equal  to  at  least  15%  of 
WTU's  gross  operating  revenues,  after 
deducting  from  such  revenues  the  cost 
of  electricity  purchased  for  resale. 
Because  WTU's  fuel  costs  have 
increased  so  rapidly  in  the  last  decade, 
with  a  resulting  increase  in  gross 
operating  revenues  through  the  fuel 
adjustment  clause  in  WTU's  rate 
schedules,  the  required  deduction  for 
maintenance,  repairs  and  depreciation 
in  calculating  earnings  coverage  has 
begun  to  limit  WTU'S  ability  to  issue 
first  mortgage  bonds  under  the  Indeture. 
The  significant  increase  in  interest  rates 
has  exacerbated  the  problem. 

For  the  12-month  period  ending  on 
December  31, 1981,  the  earnings 
coverage  provision  of  the  Indenture 
would  have  prohibited  WITJ  from 
issuing  first  mortgage  bonds. 

WTU  asserts  that  the  proposed 
exception  from  competitive  bidding  is 
justified  because  of  WTU*8  earnings 
coverage  problem,  as  well  as  the  limited 
size  and  frequency  of  its  Debenture 
offerings.  WTU  proposes,  and  is  hereby 
authorized,  forthwith,  (a)  to  negotiate 
with  and  select  one  or  more  investment 
banking  Arms  to  act  as  underwriters  for 
the  securities  and  (b)  to  negotiate  the 
price  and  odier  terms  upon  which  the 
securities  will  be  issued  to  the  public. 

The  net  proceeds  from  the  sale  of  the 
securities  will  be  used  by  WTU  to  repay 
short-term  borrowings  incurred  or 
expected  to  be  incurred  to  finance 
construction  expenditures  estimated  to 
total  $65,971,000  in  1982  and  $78,528,000 
in  1983. 

The  application-declaration  and  any 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by  June  1. 
1982,  to  the  Secretary,  Securities  and 
Exchange  Commission,  Washington, 
D.C.  20549,  and  serve  a  copy  on  the 
applicant-declarant  at  the  address 
specified  above.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 


copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  application- 
declaration,  as  amended  or  as  it  may  be 
further  amended,  may  be  granted  and 
may  be  permitted  to  become  effective. 

For  the  Commission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  deiegeted 
authority. 

George  A.  Fitzsinmions, 

Secretary. 

\VR  Uiic.  B2-I.1138  Filed  S-13-2:  S^45  dm] 
BtLLING  CODE  (010-01-M 


[Release  No.  22489;  70-6737] 

Eastern  Edison  Co.  and  Montaup 
Electric  Co.;  Proposal  To  Issue  and 
Sell  First  Mortgage  Bonds  and 
Debenture  Bonds 

May  7, 1982. 

In  the  matter  of  Eastern  Edison 
Company.  110  Mulberry  Street, 
Brockton,  Massachusetts  02403; 
Montaup  Electric  Company,  P.O.  Box 
391.  Fall  River.  Massachusetto  02722. 

Eastern  Edison  Company  ("Eastern"), 
a  public  utility  subsidiary  of  Eastern 
Utilities  Associates,  a  registered  holding 
company,  and  Montaup  Electric 
Company  ("Montaup").  a  generating 
subsidiary  of  Eastern,  have  filed  an 
application-declaration  with  this 
Commission  pursuant  to  Sections  6(b),  9, 
-10. 12(c)  and  12(f)  of  the  Public  Utility 
Holding  Company  Act  of  1935  ("Act"> 
and  Rules  42.  43,  45  and  50  thereunder. 

Eastern  proposes  to  issue  and  sell  at 
competitive  bidding,  pursuant  to  Rule  50. 
not  in  excess  of  $25,000,000  principal 
amount  of  Its  first  mortgage  and 
collateral  trust  bonds.  percent 

Series  due  1992  ("New  Bonds").  Hie 
proposed  interest  rate  (which  shall  be  a 
multiple  of  V^  of  1  percent)  on  and  the 
price  to  be  paid  to  Eastern  (which  shall 
be  not  less  than  96  percent  or  more  than 
102%  percent  of  the  principal  amount) 
for  the  New  Bonds  will  be  determined 
by  competitive  bidding.  It  is  expected 
that  the  suppleaental  indenture  relating 
to  the  New  Bonds  will  contain  a 
prohibition  until  fune  1, 1987  against 
redemption  of  the  New  Bonds  as  part  of 
or  in  anticipation  of  any  refunding  at  a 
lower  effective  interest  cost 

The  net  proceeds  of  the  sale  of  the 
New  Bonds  will  be  applied  to  the 
purchase  of  not  in  excess  of  $25,000,000 
of  debenture  bonds  which  Montaup 
proposes  to  issue  and  sell  to  Eastern. 
Eastern  proposes  to  purchase  from 
Montaup  at  their  principal  amount  plus 
accrued  interest  not  in  excess  of 
$25,000,000  principal  amount  of 
percent  Debentrire  Bonds  due  2012 
("New  Debenture  Bonds").  The  Nevr 
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Debenture  Bonds  will  be  dated  June  1, 
1982,  will  mature  June  1,  2012,  and  will 
bear  interest  (payable  March  1,  June  1, 
September  1  and  December  1  in  each 
year).  The  effective  interest  rate  to 
Montaup  will  approximate  the  effective 
interest  rate  (including  income  tax 
effect)  of  the  New  Bonds.  The  New 
Debenture  Bonds  themselves  will 
contain  all  of  their  terms  and  there  will 
be  no  indenture  or  similar  instrument 
governing  them. 

The  proceeds  to  Montaup  from  the 
sale  of  the  New  Debenture  Bonds  are  to 
be  applied  to  reduce  short-term  bank 
indebtedness  incurred  for  construction 
(including  facilities  owned  or  to  be 
owned  in  common  with  other  utilities]  or 
incurred  to  repay  earlier  borrowings  so 
incurred.  It  is  expected  that 
approximately  $28,000,000  of  bank 
borrowings  of  Montaup  will  be 
outstanding  at  the  time  the  New 
Debenture  Bonds  are  issued.  Eastern 
will  deposit  and  pledge  the  New 
Debenture  Bonds  under  the  indenture 
securing  its  outstanding  first  mortgage 
and  collateral  trust  bonds,  as  required 
by  the  provisions  of  the  indenture. 
Eastern  proposes  to  open  bids  for  the 
New  Bonds  on  June  15, 1982.  It  is 
expected  that  the  New  Bonds  and  the 
New  Debenture  Bonds  will  be  issued 
and  sold  on  June  24, 1982. 

Eastern  considers  it  possible  that 
market  conditions  at  the  time  of  the  sale 
of  the  New  Bonds  may  make  it 
necessary  to  depart  from  the  proposal 
that  such  sale  be  made  in  accordance 
with  the  competitive  bidding 
requirements  of  Rule  50  and  to  endeavor 
instead  to  arrange  a  sale  through  a 
negotiated  public  offering  or  by  private 
placement  In  such  event  Eastern  may 
amend  this  application-declaration  to 
request  an  exception  from  Rule  50  which 
would  permit  it  to  negotiate  the  tems  of 
such  a  sale. 

The  application-declaration  and  any 
amendments  thereto  are  available  for 
public  inspection  through  the 
Commission's  Office  of  Public 
Reference.  Interested  persons  wishing  to 
comment  or  request  a  hearing  should 
submit  their  views  in  writing  by  June  1, 
1982,  to  the  Secretary,  Securities  and 
Exchange  Commission,  Washington, 
D.C.  20549,  and  serve  a  copy  on  the 
applicants-declarants  at  the  addresses 
specified  above.  Proof  of  service  (by 
affidavit  or,  in  the  cae  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  reqaeets  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 


matter.  After  said  date,  the  application- 
declaration,  as  filed  or  as  it  may  be 
amended,  may  be  granted  and  permitted 
to  become  effective. 

For  the  Conunission,  by  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

|FK  Doc.  82-13135  Filed  S-I3-82:  ft45  am) 
mjJNG  CODE  MIO-OI-M 


DEPARTMENT  OF  STATE 

[Public  Notice  8061 

Bureau  of  Oceans  and  Intemational 
Environmental  and  Scientific  Affairs 

agency:  Etepartment  of  State. 

ACTION:  Finding  of  no  significant  impact. 


summary:  The  Department  of  State  has 
prepared  an  environmental  assessment 
on  the  ratification  of  the  Convention  for 
the  Conservation  of  Salmon  in  the  North 
Atlantic  Ocean,  to  promote  the 
conservation,  management  and 
restoration  of  salmon  stocks  in  that 
area.  Following  its  adoption  at  a 
Diplomatic  Conference  held  in 
Reykjavik,  Iceland  in  January  1982,  this 
Convention  was  signed  by  the  United 
States,  Canada,  Iceland,  Norway, 
Denmaik  (for  the  Faroe  Islands)  and  the 
European  Community.  It  will  enter  into 
force  following  ratification  by  not  less 
than  four  Contracting  Parties  of  which 
one  must  be  the  United  States. 

Based  upon  the  findings  of  the 
environmental  assessment,  the 
Department  anticipates  no  signifcant 
adverse  impacts  will  result  from 
ratification  of  the  Convention.  No 
irreversible  or  irretrievable 
commitments  of  resources  have  been 
identified. 

Copies  of  the  environmental 
assessment  may  be  obtained  bom  Ms. 
Irene  Friedrichs,  OES/ENH.  Room  7820. 
Department  of  State,  Washington,  D.C. 
20520  (202-632-2311). 

Dated:  May  4, 1982. 
Donald  R.  Kii^, 

Actiag  Deputy  Assistant  Seavtcay  for 
Environment,  Health  and  Natural  Resoaroea. 

PH  Doc  Kr-ma  FOed  6-13-02:  &-4S  m) 
MJJNQ  COM  IT10  Ot  II 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Butte  District,  Montana;  Wildemess 
Suitability  Recommendations  Relating 
to  Eigiit  Wildemess  Study  Areas  in 
Madison  and  Beavertiead  Counties, 
Montana;  AvaHabBity  of  Draft 
Wildemess  Planning  Amendment/ 
Environmental  Impact  Statement; 
Notice  of  Public  iiearings,  and  Start  of 
Pul>lic  Comment  Period 

May  5. 1982. 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Bureau  of  Land  Management 
has  prepared  a  document  containing 
both  a  draft  environmental  impact 
statement  and  a  draft  wilderness 
planning  amendment  for  eight 
Wilderness  Study  Areas  (WSAs)  in  the 
Butte  District  Montana.  The  eight 
WSAs  are  the  Ruby  Moimtains, 
Blacktail  Mountains,  Farlin  Creelc,  East 
Fork  of  Blacktail  Deer  Creek,  Hidden 
Pasture  Creek,  Bell-Limekiln  Canyon, 
Henneberry  Ridge  and  Axolod  Lakes. 
Portions  of  the  three  first-mentioned 
WSAs  totalling  27,211  acres  are 
recommended  as  suitable  for  wilderness 
designation;  portions  of  the  first  three 
and  all  of  the  last  five  areas,  a  total  of 
67,198  acres,  are  recommended'as  not 
suitable  for  wilderness  designation. 

The  formal  public  comment^period  on 
the  draft  document  begins  on  May  17. 
1982  and  runs  until  July  26, 1982. 
Pursuant  to  Section  3(d)  of  the 
Wildemess  Act  of  1964,  notice  is  also 
given  that  public  hearings  will  be  held 
on  the  recommendations. 

DATES:  Wilderness  Act  hearings  will  be 
held: 

—June  22, 1982,  7-10  p.m.,  St  Rose 
Family  Center,  Dillon,  Montana. 

—June  24, 1982, 1-5  p. m.  and  7-10  p.m., 
Jorgenson's  Motel  Helena,  Montana. 

Comments  on  the  draff  document  may 
be  submitted  to  the  Dillon  Resource 
Area  Office,  730  North  Montana,  P.O. 
Box  1048,  Dillion,  Montana  59725. 

ADomoNAL  iNFOimATiON:  Copies  of  the 
draft  document  may  be  obtained  by 
writing  either  the  &itte  District  Office, 
P.O.  Box  3388,  Butte,  Montana  59702,  or  ^ 
the  Dillon  Resource  Area  Office. 

Dated:  May  10, 19SZ. 
KaawB  RidMRb, 

Acting  Stats  Director. 

(PR  Doc  as-mn  FIM  k-U-CZ:  SM  am] 
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Lewlstown  District,  Montana; 
Wilderness  Suitat)<ilty 
Recommendations  for  12  wndemess 
Study  Areas  in  ttie  Lewistown  and 
Miles  City  Districts,  Montana; 
Availability  of  Draft  Wlldemess 
Planning  Amendment/Environmentai 
Impact  Statement;  Public  Hearings; 
and  Start  of  Public  Comment  Period 

May  5. 1982. 

Pursuant  to  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969.  the  Bureau  of  Land  Management 
has  prepared  a  document  containing 
both  a  draft  environmental  impact 
statement  and  a  draft  wilderness 
planning  amendment  for  12  wilderness 
study  areas  fWSAs)  in  the  Lewistown 
and  Miles  City  Districts,  Montana.  The 
12  WSAs  are  Dog  Creek  South.  Stafford. 
Ervin  Ridge,  Woodhawk.  Cow  Creek. 
Antelope  Creek,  and  Burnt  Lodge  in  the 
Lewistown  District  and  Bridge  Coulee, 
Musselshell  Breetks,  Billy  Creek.  Seven 
Blackfoot.  and  Terry  Badlands  in  the 
Miles  City  District. 

Burnt  Lodge  and  portions  of  Cow 
Creek,  Antelope  Creek,  Seven  Blackfoot, 
and  Terry  Badlands  containing  a  total  of 
79,770  acres  are  recommended  as 
suitable  for  wilderness  designation.  Dog 
Creek  South.  Stafford,  Ervin  Ridge, 
Woodhawk,  Bridge  Coulee,  Musselshell 
Breaks,  Billy  Creek,  and  portions  of  Cow 
Creek,  Antelope  Creek,  Seven  Blackfoot. 
and  Terry  Badlands  containing  a  total  of 
90,430  acres  are  recommended  as  not 
suitable  for  wilderness  designation. 

The  formal  public  comment  period  on 
the  draft  document  begins  on  May  17. 
1982.  and  runs  until  July  26, 1982. 
Pursuant  to  Section  3(d)  of  the 
Wilderness  Act  of  1964,  notice  is  also 
given  that  public  hearings  will  be  held 
on  the  recommendations. 
DATES:  Wilderness  Act  hearings  will  be 
held: 

Jordan,  Montana;  June  16. 1982;  VFW 

Hall  at  7:00  p.m. 
Terry.  Montana:  June  17, 1982:  Prairie 

County  State  Grazing  Distinct  Office. 

612  Laundre  at  7:00  p.m. 
Malta.  Montana;  June  22, 1982;  G^ 

Motor  Hotel  at  7:30  p.m. 
Winifred,  Montana:  June  23, 1982; 

Winifred  High  School  at  7:30  p.a. 
Helena,  Montana;  Jime  24, 1982; 

Jorgenson's  Motel,  1714  11th  Avenue 

at  1:00  p.m.  to  5:00  p.m.  and  7-O0  p.a. 

to  10:00  p.m. 

Comments  on  the  draft  document  may 
be  submitted  to  the  Lewistown  District 
Office,  Bureau  of  Land  Management. 
Airport  Road,  Lewistown,  Montana 
59457. 

AOomONAL  infommation:  Copies  of  the 
draft  document  may  be  obtained  by 
writing  either  the  Lewistown  District 


Office  at  the  above  address  or  the  Miles 
City  District  Office.  Bureau  of  Land 
Management.  P.O.  Box  040.  Miles  Qty. 
Montana  59301. 

Date:  May  la  1982. 
Kannon  Ridiards, 

Acting  State  Director. 

[FR  Doc.  S2-I3ise  Filed  »-l»-at  8>«6  amj 
BILUNO  CODE  4310-M-M 


(M  20575] 

iiilontana;  Partial  Termination  of 
Proposed  Withdrawal  and  Reservation 
of  Land 

May  6. 1982. 

The  Forest  Service,  United  States 
Department  of  Agriculture,  filed  an 
application  for  withdrawal  of  the 
following  described  land  from  operation 
of  the  pablic  land  laws,  including 
location  and  entry  under  the  mining 
laws.  The  Notice  of  Proposed 
Withdrawal  was  published  as  Federal 
Register  Document  No.  72-2168  on  page 
3195  of  the  issue  of  February  12, 1972; 
ptu-tially  terminated  in  Federal  Register 
Document  No.  77-16316  on  page  29566  of 
issue  of  June  9, 1977;  and  republished  in 
Federal  Register  Document  No.  77-16315 
on  page  29565  of  issue  of  June  9, 1977. 
The  applicant  agency  has  cancelled  its 
application  in  part  as  to  the  following: 

Principal  Meridiaa 

Lewis  and  Claik  fdadonal  Forest  Dry  Wolf 
Campground 

T.  14  N.,  R.  9  E.. 

Sec  13,  NEy«NEV4NEy4,  SHNKVaNE^. 
SM!SWV4NWV4NEV4,  SEV<iNWy4NBy4. 
NEy4SWy4NEy4.  NWy4SWy4NEy4,  and 
NWy4SEy4NEy4.  excluding  the  private 
lands  in  HES  No.  63. 

The  area  described  contains 
approximately  59.1  acres  in  Judith  Basin 
County. 

Therefore,  pursuant  to  the  regulations 
contained  in  43  CFR  2091.2-5(b)(l),  at  8 
a.m.  on  June  25, 1982,  such  lands  will  be 
relieved  of  the  segregative  effect  of  the 
above  mentioned  application. 
Roland  F.Lee, 

Chief,  Branch  ofLanda  and  Minerals 
Operations. 

(FR  Doc  8Z-1314S  FUad  f-l»-at:  a>46  «■>] 
■LUNO  CODE  4S1S-S4-1I 


National  Petroleum  Reserve— Alaska; 
Oil  and  Qas  Lease  Sale  Na  822; 
Deletion  of  Tracts 

aqency:  Bureau  of  Land  Manageraeat, 
Interior. 

action:  Delection  of  tracts  from  the 
May  26, 1982  lease  sale  No.  822. 

summary:  The  notice  of  sale  published 
on  April  9, 1982  (47  FR  15616),  contaiM 


three  tracts  that  are  being  deleted  fron 
Stde  No.  822.  Bids  on  tracts  31.  32.  and 
198  that  appear  in  this  Notice  were 
rejected  after  the  flrst  sale,  and  appeals 
of  the  decision  have  been  filed.  While 
these  appeals  are  pending  tracts  31.  32, 
and  198  are  not  available  for  reoffer  ia 
the  May  26. 1982  lease  sale. 

Dated:  May  10. 1982. 

fames  M.  Parker. 

Associate  Director. 

(FR  Doc  82^13216  Filed  5-13-82: 8:45  ainj 
anjJNQCODE  4310-M-M 


National  Petroleum  Reserve— Alaska; 
Oil  and  Gas  Lease  Sale  No.  622;  Nottoe 
of  Sale;  Correction 

In  the  FR  Doc.  82-0716.  Friday,  April  9, 
1982.  the  following  corrected  legal 
description  is  made  on  page  15521  to 
read: 


UMIAT  MERffilAN 

Tmd 
Na 

TowiMNp/iangs 

Acreage 

822-148 

T.  3S..  R.  6  W..  Sec*.  1  to  10.  inckt- 
atva,  Sees.  16  to  20.  InduHoe.  S«x 
an,  ■■ 

0.SO4 

On  page  15524.  approximate  aggregate 
total  should  be  changed  to  read 
3.519,515  acres. 

Dated:  May  6, 1982. 

lames  M.  Parker, 

Associate  Director. 

(FR  Doc  82-13216  Filed  S-13-8Z:  8:4<  am| 
BNJJNOCOOE  «3tO-S«-M 


New  Mexico;  Proposed  Land  Exchange 
Between  City  of  AltNiquerque  and 
Bureau  of  Land  Management  and 
USDA  Forest  Service 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  realty  action  on 
proposed  land  exchange. 

SUMMARY:  This  notice  is  to  advise  the 
public  that  the  Albuquerque  District  of 
the  Bureau  of  Land  Management  (BLMJ 
and  the  Region  3  Office  of  the  U.S. 
Forest  Service  are  proposing  a  land 
exchange  with  the  City  of  Albuquerque. 
New  Mexico. 

SUPPLEMENTARY  INFORMATION:  The  BLM 

has  determined  that  the  public  lands 
described  below  are  suitable  for 
exchange  or  for  disposal  from  federal 
ownership  under  authority  of  section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976  (90  Stat.  2743) 
or  Recreation  and  Public  Purposes  Act 
of  June  14. 1926  (44  Stat  741;  43  U.S.C. 
869),  as  amended,  respectively. 
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olUnd 


Lends 


2.  Edgmm  1 . 


13  N. 


19  N„ 


SE- 


9N. 


ION.. 


7E.. 


7E_ 


13: 
UN  6.. 
IMT. 
LolS- 
Loig. 


14; 

Lot  12 

Lot  13 

Lot  14 

Lot  15 

S^SEVi.  NEMSEK 

15:  Lot  10 

22: 

Lot  6 

Lot  7 

Lots 

Lot  9 


Lot  10 

SEKNEH,  NEVkSEV4 
23: 
Loti 


NW,  NWSWW,  SE\l,SMV,.  SEH- 
24; 


25:  NVi 

28: 

Lot  1 

Lot  2 

Lot  3 

Lot  4 

LM  NEW.  NEWNWV^  Nn^llM,  SWaCW 


17: 
Loti  — 
LotZ— 
Lol3.- 
Lot4__ 
SMSM 

It: 
Loll  — 
U)I2— 

Lot  3 

I0t4._. 
Lots— 

Lots 

Lot  7..._ 


SEMSMfW,  SMSEM 
19: 

Loll 

Lot  2 

Lot  3 


NEK.  EWNWM 

20:  NEV..  NViNWH.  SEV.NWW.  NEWSW^  SE^t . 

29: 

Lot  1 

Lot  2 

Lots 

Lot  4 

30:SEi4 : : 

31: 

Lot  1 

Lots 

NEV4 


NEy4NWM 
32;  Lot  1 


2496 
22.84 

20.81 
320X10 

2178 
31 J8 
2a>«2 
38.78 
taftOB 

398 

29i» 
12^ 
29je8 
37.87 
29.22 
MM 

38.10 
SOOiX) 
640jOO 
320.00 

t&ao 


21.88 


2ji88.44 

18J1 


34.79 
3L98 

•eOjOO 


X24 

3j8S 

2gi» 


41.15 
39.05 
29.00 
I20A> 

2893 

28.77 

28.83 

240.00 

480.00 

14.86 
15.79 
18.71 
iej9 

leaoo 

27  99 
19M 
lOOiX) 


Sutilotal... 
UnttloM- 


Lot  3 ._.. 

N»4  Lot  4  ■ 

6;  NM  Lot  1  ■ 

SEV.NEH 
8;  WVtNE%,  NWV..  NEV4SWW1.  NWSEWi.  SEWSEM.- 


9;  SViSWNEV* 

17;  NEMNEW 

2S;SWV.SWK 

26;  SEWNWM.  NWV.SEMi 

?3; 

Lot  1 

Lot  3 


31: 


L0I7_ 


7.49 


1M5.92 
4.789^8 


40.31 
20.26 

oaoo 

20.28 

4000 

400.00 

4aoo 

2000 
40.00 
40.00 
80.00 

28.27 
18.50 


886.62 
4SM 
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Trad  Comnon  name 

ToivnsNp 

Rang* 

Sw«on  (8)  (al  or  portona) 

Total 

acres  per 

tract 

H  M 

BE 

4E „.. 

IP.      .          

Lot  9 

21.87 

SEV4NEy4,  NEV4SEV4,  EWNWViSEH 

SiMnlal 

100.00 

18552 

llntlnM               

-^ 

32:  NV^NWVtSWM,  NEW>SWy.r«WMSWK.  WM8WV4N  ^tSWVt 

Unit  total _... 

^CoArOmit 

27.50 

ION 

9N - „     _ 

27.50 

33:  SEy4SEV< 

Unit  total _ _ . 

«.  Four  HH«..„. 

40.00 
40  00 

18: 
Lot  1 

t  /■!«■(« 

9N 

10  N „     .„ 

221... _ 

• 

1W 

«F           

40  07 

lnr»       

42  61 

IM9                 

36  02 

Inl4 

36  02 

Lois 

36.02 

lot  8  

40155 

NEK.  EHNWM 

SiMotal 

240.00 

471.29 

10: 

Intl          .                                                  

Ii)»» ,„. ; ,    „ 

40.24 
40.24 

inta                                        

'     4982 

Lot  4 ._. 

20.22 

SMSEM 
12: 

Lfl«1 ,. ,.   ,      .  „ 

80.00 
4039 

'0»9 

40.27 

l<)«9            

4017 

In»4 ,    ,      , 

40.05 

SMSM  .160.00 
14: 
Lott.....:. „ „„ 

3850 

im* ' 

3863 

inta                , 

38.75 

'"•*                                                  MM                                                 ,           , 

3888 

MH   

Subtotal....  „.. 

1.026.16 

30:  SEMNEM,  SWWSEH 
33: 
Lotl 

80.00 
13.40 

LfliS 

17  78 

Lota...             . 

Lot  4 

3675 

UllB_ 

20.23 

WViWVi.  SEHSWH 

SiMntal 

200.00 

378.98 
1.878.43 

Urytlnl^ 

17:  SWW 

ai  Lw  Oooas-UrtMn  Expwwian 

\eojao 

' 

-     •      ■ 

IB: 

UHT      ..            _ ,        

Lot  8 

3.81 

EHSEM 
19: 

Lois ,      , 

saoo 

Lot  a...._ 

9oa 

- 

20: 
Loll... _    _    

39  09 

Lois 

11.25 

Lot  3    _ 

3852 

IJlt4 

1357 

NVtNWW.  SEMNWV4 
27:WVi _ 

120.00 
32000 

M-NW               

32000 

SE% 

16000 

EKSWVi 

Lot  1 

80.00 
38  91 

Lot  3 __ 

502 

Lot  4 „      „ _ 

1005 

Lot  10 „„    

5.02 

29: 

Lot  4 _ 

32.15 

,' 

lots 

4011 

u>ia ,.,, „ 

2.83 

Lot  7 

8^ 

NEViNEM 
33: 
u*a ,.., ,        „ 

40.00 
2564 

Lnta 

44  68 

Lol4              

8  19 

Ln*R                  '    „ 

1005 

Lot  30 „.                                                 „      .      ..„ 

10.05 

SEMNWM 

EV4 

40.00 
32000 

a«:WV4.        .     „ 

Subtoiri 

•1377.28 
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Trad  Conmon  name 


7.  Las  Cruce»-UgM  hduslnal  Site 23  S. 


ToMiilrip 


23S..~ 


&  Fanmnglan-KLandB  UentiSed  In  Man- 
agamam  FVama  Work  Plan  Convay- 
anoa). 


29  N. 


I»N- 


2E- 


1W_ 


11  W. 


12W. 


Sedon  (8)  (al  or  poffona) 


LolS-. 
IjOI9„ 
Lot  10- 
Lolll. 
Lot  12. 
Lot  13- 
Lat14- 
IjOIIS- 
Lolie- 
t0t17- 

9: 
IjOI7_ 
Lots— 

10: 

urn- 
Lot  2— 

Lol3-_ 
Lat4— 
Lots— 
Lol6— 
Lot7_ 
Lol8— 
Lot9-_ 
Lot  10- 
Lotll. 
Lot  12- 
Lot16- 
Lot17_ 
Lot  18- 
Lal19- 
Lot20- 
Lot21- 
Lot22- 
Lal23.. 
Lot  24- 
Lot2S- 
Lat26- 
Lot27_ 
Lot  28- 
L0I29- 
Lol  SO- 
LDI 31- 
Lot32- 
Lot33- 
L0I34- 

Lotas- 


UnillolaL. 


ZBiSEM 

St^SMNEK 

EVkSWM 

SMSEHNWK 

E^iW^SWW 

SEViSWM4WM- 

27:EM9WK 
SVUXWHSWM— 
SWWSWU 
WKSEW 

WWEV4SE14 

SWMSEWCM- 

SHSWKNEM 

SHSEMNWK 

34:  M 

35:  NW 

SWM 

SEi* 


(Mil 


1ft  NViNWM  (Excapl  Patent  t1221408)- 


NWWiSEWiNWM 

NH  SWM  SEMNWM- 
SHNEK  SEMNWM— 
SMNWMNEH  SWH- 
SWKNEM  SWK 


NEM8EMSWK 

SWW  SEH  SWM 

SHNW%  SEH  SMM. 

IS:  SWKNEMAVH 

SMNWMCMMVH. 
NH  SEMNEMNWH— 


4:L0I4. 
B: 
Loll. 


ToM 


40M 
40J8 
21.15 
13.23 
4035 
40  J5 


4057 
18J8 
40je0 

41J» 
8i>2 

40.32 

40J2 

4027 

40.21 

S054 

40.12 

40.28 

4028 

40.36 

4O30 

40.12 

1&40 

4038 

1^87 

231 

231 

251 

251 

2j6S 

t23 

Z52 

252 

252 

252 

252 

252 

252 

252 

1j60 

1O08 

10.08 

looe 


064M 
■3.342.22 


180.00 
40.00 
8O00 
20.00 
4O00 
10.00 
80.00 
20.00 
4000 
80.00 
4O00 
1O00 
2O00 
2O00 
64O00 
32O00 
180.00 

leooo 


•1.94O00 


7&0D 


tooo 
&ao 

MO 
6.00 

10.00 
1O00 

tooo 

HUM 


ISSjOO 
«.7> 
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TFBOt  Common  name 

Range 

Section  (6)  (aN  or  portionai 

Total 

acres  per 

tract 

2»N :.....; 

20  N „, 

13  W 

14  W 

Lot  2 „    _ 

39  95 

Lots _ _ 

SEV.NWVt 

NS4NEV4  SWV4 

40.16 
.40.00 
2000 

SWV<NE'/»SWy4 _ _     . 

1000 

Subtotal „ „ _ 

5: 
Lot  1 

/ 

22960 
39  96 

Lot  2:  NEy4  S  SV4 _ 

29  97 

SWV4SWy4 _ „ 

SEV4NWV4 

NViNEV4  SWV4 _ 

40.00 
40.00 
20  00 

SWV4NEV4SW% 

1000 

12:  SVi  SVi  SE<A  SEVt _ „ _ 

1000 

NV4NWy4  SEV4  SEV4 _„ 

500 

S(4  SWV4NWV4  SEV4 „..   

500 

SiAtotal _ „ 

199.95 

12:  NEy4NEy4 
15:  NWV4NE</4 

Subtotal „ 

40.00 
40.00 

30  N 

12  W    .. 

6000 

17: 
Lot  1 „ 

40  90 

Lot  2 

40  73 

Lot  3 _....  .T. 

40  57 

Lot  4 

Lots „ _. 

Lot  6 „.. ..„ 

40.40 
40.32 

Lot  7 

40.66 
40  83 
40.75 
40.59 
30.32 
40.25 
40.18 
40.35 
40.52 
40.68 

Lots „.. . 

Lot  9 .„ „. 

/ 

Lotto „ _ 

Lot  1 1 

Lot  12 „ 

Lot  13 „ 

Lot  14 

Lot  15 _ „ 

Lot  16 ..„ 

19: 

Loti „ 

Lota 

1 

3034 
39.30 
80.00 
20.00 
10.00 
40.00 
80.00 
39  26 
39  22 
40.00 

39.55 
39.52 
39.34 
39.30 
39.19 
39.23 
29  76 

NHNEM 

NV,  SWV4NEV4 

6E«i  SWV4NEV4 

SEy4NEV4 
EV4NWy4 
Lot  3 _ 

• 

Lot  4 

NeV4  SWV, „ 

20: 
Loti _ 

Lot  2 _ 

Lot  3 „ 

Lot  4 

Lot  5 

Lot  6 

Lot  7-NV4  a  SEK 

Lota 

Lot  9 

39.69 
39  53 

Lotto „ .; 

39.66 
40.42 

Lot  11 „ 

26: 

Loti _ ; 

Lot  2 

- 

39.17 
39  24 

33: 

Lot  1 „ „.  . 

39  80 

Lot  2 _ 

Lot  3 

39.31 
39  44 

34: 

Loti „ _ „._ 

Lot  2 

SON 

12  W 

37.61 
3786 

34: 

Lot  3 „ _... 

Lot  4 : _ _., __ 

Lot  5 J 

30  N „.. 

18  W _ 

36  22 
37.96 
39.23 

39  23 

35: 

Lot  1 ; „ _ „ 

Subtotal „ 

1.917.98 
7.!S0 

^50 

SOD 

^so 

s.00 

26: 

SWy4NEV.NEV.NEy4 
SEV4NWV.NEV4NEV4 
W^NWV.NEV.NEV. 
SWV4  Se  V.NE  i^NEV. ^. 

E V4  SW V4Ne  V.NE V. _. 

* 

swv.  swv,NEw,Ney4 ....._ _. 

2.50 

NV4NEW.NWy4N£y. 

sey4NEy4Nwv4Ney4 

NWS4NWy*NE  V4 _ . 

5.00 

.2.50 

10.00 

2.50 

NW%  SWV4NWMNEM 
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Tiaol  Cornnon 


ToMnsh^i 


30  N.. 


Seclian  n  dl  or  pmiiml 


NV4NHSE%NE% 

SWVMEM  EE^^NEM_ 

S\iNWK  SEVtNEVt 

NE*  SW%  SeV4NE*_ 

N  MME  V4NE  V4NW% 

SE  VME  V4NE  VMM% 

N«t  SW««NEMNWK 

SE>4  SW^.NEV«NWM_ 
NWV4  SEV4NEV.NW14_ 
SE  MNE  M«M  y.NWK  _ 

WViEi4NWV.NW% 

W\4NW  v,NW% 

NEM  SEKNW<4NVirK_ 

NS4NS4  SWV,NWMi 

SWV.NWK  SW%^AVK. 
WH  SMV,  SWV.f*»H._ 

NiiNWVi  SEKNWK 

SEH  SEV.  SEMNWK  — 

WWNEWIW%  SWH 

NWV4NW14SWi* 


uw. 


N^  SWy.NWM  SHM,  _. 
SWH  SIWiWMM  SWV4- 
NEMNEMSWHSWK_ 
SiiNEV4  SW'4  SMnt 
NSNW%SWV.SW(*_ 

swy4Nww  SWH  sw%.. 

NWV4  SEV.  SWVd  SW*. 
SW^SWVd  SEWiSWMi- 
NWK  SES4  SEH  9IMK_ 

mMilW%NE(4  SE** 

NEMNEMNWM  SEVi 

SEy4NWV4NE%  SE* 

S1/ZSW%NWM.SE»4_ 
SWM  SEMNW*  SEH_ 
NWy.NEi*  SWM  SEH_ 

EHNE*  SWU  SEV4 

NEK  SEH  SW%  SE%_. 
W1/2SIIVt4SWHSEH_ 
SEH  SM%  SMV,  SES*_ 
27: 

SEVi  SEH 

WH ..._ 


E1/2NWH  SE%_ 
SWV4NWV4SE(4. 

SWV.  SEV4 

NEWSE^t 

34: 

NW%NWV4 


Subtotsl .— _™.. 

SubunillDM 

Qwid  toW  puHc  Intf . 


i» 

&M 

SdOO 
250 
SjOO 


250 
HUM 

aum 

250 
tOilO 
250 
SOO 
SjOO 
250 
SuOO 
tOuOO 
SjOO 
250 
250 
SuOO 
&00 
250 
2S0 
250 
250 
SuOO 
250 


SuOO 


SuOO 
250 
SuOO 
250 


320j00 
COjOO 

Hun 


4000 


72750 


2B.771Jt 


0.  SkMo  «J  SOA  RireM  Saivica.  Obota 


9N.. 


9N. 


WN.. 


CE.. 


eE.. 


—  6E_ 


LM  5 ___^ 

SH  SV4NEK ~ 

HEM,  SE%  .: ______^__^ 

a: 

SEVi  SW(*.  W%  SUV,  SE«4.  flV£%  SEV^  EH  3EK  SWSt 

SEK.  S%  SEK  SE^ 
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In  addition,  the  following  lands:  T.  13 
N.,  R.  4  E..  NMPM.  sec.  24.  SV4  (320.0 
acres)  and  sec.  25,  NV^  (320.0  acres] 
containing  an  aggregate  of  640.00  acres 
(and  listed  on  page  1  of  the  preceding 
legal  description)  will  be  included  in  this 
exchange.  These  lands  were  acquired  by 
the  City  of  Albuquerque  through  a 
Recreation  and  Public  Purpose  Patent 
and  will  be  conveyed  by  the  city  to  the 
United  States  for  use  in  this  exchange. 

The  total  acreage  of  public  (BLM) 
lands  (including  the  640.0  acres  from  the 
city)  is  16,356.63  acres.  The  total  public 
lands  (including  the  3,930.31  acres  of  the 
Qbola  National  Forest)  is  20,286.94 
acres,  more  or  less. 

In  exchange  for  these  lands  the  United 
States  will  acquire  a  parcel  of  private 
land  from  the  City  of  Albuquerque  in 
Bernalillo  County,  New  Mexico 
containing  approximately  7,400  acres 
which  is  part  of  the  following  larger 
parcel: 

Legal  DescriptioD  of  tha  Elena  Gallegos 
Grant  (Part)  , 

A  tract  of  land  containing  that  part  of 
the  land  described  in  the  Elena  Gallegos 
Grant,  lying  east  of  a  line  described  as 
beginning  at  the  closing  comer  between 
sees.  34  and  36  of  T.  11  N.,  R.  4  E..  on  the 
south  boundary  of  said  grant  and 
extending  north  2,700  feet; 

Thence,'  north  00*  03'  45"  west 
approximately  16.808.65  feet  to  the  closing 
oorner  between  sees.  13  and  14  on  the  north 
boundary  of  said  grant  of  said  township; 
thence  south  81'  30*  east  2,316.42  feet  along 
the  boundary  of  said  grant  to  a  point  on  the 
north  boundary  of  said  grant  which  point  lies 
north  61*  31'  west  approximately  150  feet 
from  the  7^-mile  comer  of  said  grant; 

Containing  8,101.21  acres,  more  or  less. 

The  fair  market  value  of  the  land  to  be 
exchanged  is  approximatley  equal.  Upon 
completion  of  the  final  appraisal, 
differences  in  value  will  be 
compensated  for  by  acreage 
adjustments,  the  payment  of  money  or 
by  other  arrangements  that  would  be  in 
the  public  interest. 

In  accordance  with  43  CFR  2201.1(b], 
this  notice  shall  segregate  the  public 
(BLM)  lands  identified  herein  from 
further  appropriation  under  all  the 
public  land  laws,  including  the  mining 
laws.  This  segregation  shall  terminate 
upon  issuance  of  patent  or  2  years  from 
the  date  of  this  publication,  whichever 
occurs  first. 

The  Forest  Service  lands  were 
segregated  from  further  appropriation 
when  the  public  land  records  were 
noted  on  December  18, 1981,  as  set  forth 
in  43  CFR  2201.1(b]. 


Rationale  for  Exchange 

1.  Since  1973  the  Forest  Service  has 
tried  to  acquire  portions  of  the  Elena 
Gallegos  Land  Grant  for  its  wildlife  and 
recreational  resource  values  adjacent  to 
the  City  of  Albuquerque.  In  1978,  Pub.  L 
95-614  was  enacted,  authorizing  the 
Forest  Service  to  acquire  7,191.34  acres 
on  the  eastern  edge  of  the  Grant  for 
inclusion  into  the  Cibola  National 
Forest.  However,  no  federal  funding  was 
appropriated  for  the  acquisition,  and 
with  the  austere  fiscal  poUcy  of  the 
present  administration,  there  are  no 
Land  and  Water  Conservation  Funds 
available  for  purchase  of  this  tract. 
Consequently,  the  only  other  feasible 
alternative  for  acquisition  within  the 
foreseeable  future  is  through  land 
exchange. 

2.  As  part  of  the  Secretary  of  the 
Interior's  "Good  Neighbor  Policy"  and 
the  Bureau  of  Land  Management's 
plaiming  efforts,  specific  public  Ituids 
have  been  identified  and  included  in 
this  exchange  to  provide  for  community 
expansion  in  the  Las  Cruces  and 
Farmington  areas. 

3.  The  public  lands  proposed  for 
disposal  by  exchange  have  only  limited 
potential  for  public  use  as  compared  to 
the  private  lands  to  be  acquired.  One  of 
their  primary  values  is  mineral 
development  which  can  continue  under 
a  reservation  of  certain  valuable 
minerals  to  the  United  States. 

4.  This  exchange  proposal  is 
consistent  with  recommendation  L-7.3 
in  the  Rio  Grande  Management 
Framework  Plan  (MFP), 
recommendation  L-1.1  and  L-2.2  in  the 
Southern  Rio  Grande  MFP,  and 
recommendations  L-1.1  through  L-1.5  in 
the  San  Juan  MFP.  All  the 
recommendations  identify  specific  lands 
that  are  included  in  this  exchange  as 
being  suitable  for  disposal. 

Tenns  and  Conditions 

The  federal  lands  will  pass  from 
United  States  ownership  subject  to  the 
following  terms  and  conditions: 

1.  Authorized  pipelines,  poWerlines, 
roads,  highways,  telephone  lines, 
minerals,  leases,  use  permits, 
communication  sites,  water  wells,  and  a 
highway  maintenance  yard  will  be 
identified  as  prior  existing  rights. 

2.  The  minerals  that  will  be  reserved 
to  the  United  States  are  as  follows; 
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3.  Grazing  operators  that  will  have 
their  allotments  affected  by  this 
exchange  entitled  to  a  2-year  adjustment 
period.  However,  a  permittee  or  lessee 
may  waive  this  2-year  notice. 

4.  Archeological  clearance  will  be 
granted  on  all  lands  prior  to  conveyance 
of  title. 

5.  Flood  plain  restrictions  will  be 
imposed  on  175  acres  of  the  Ball  tract 
and  on  110  acres  of  the  Placitas 
properties.  Intensive  development  will 
be  precluded  on  these  flood  plain  areas. 

Detailed  information  concerning  the 
exchange,  including  the  environmental 
assessment,  is  available  at  the 
Albuquerque  District  Office,  3550  Pan 
American  Freeway,  NE,  Albuquerque, 
New  Mexico  87107. 

On  or  before  June  28 1982,  interested 
parties  may  submit  conmients  to  the 
District  Manager,  Albuquerque  District 
Office  at  the  above  address.  Any 
adverse  comments  will  be  evaluated  by 
the  State  Director,  who  may  vacate  or 
modify  this  realty  action  and  issue  a 
final  determination.  In  the  absence  of 
any  action  by  the  State  Director,  this 
realty  action  will  become  the  final 
determination. 

Dated:  May  5, 1982. 
L  Paul  Applegate, 

Diatrict  Manager,  Bureau  of  Land 
Management 

PH  Doc  8S-13OS0  Filed  S-19-tt  8:41  am] 
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Fish  and  Wildllfa  Smvica 

Endangarad  Spactaa  Pannit;  Racaipt 
of  Appllcationa 

The  applicants  listed  below  wish  to 
conduct  certain  activities  with 
endangered  species: 

Applicant:  Department  of  Vertebrate 
Zoology,  Natural  History  Museum, 
Smithsonian  Institution,  Washington, 
D.C.  20008;  PRT  2-4749. 

The  applicant  currentiy  has  a  permit 
to  import  bones  and  keratin  from  all 
■pedes  of  sea  turtles  [Cheloniidae]  for 
an  aging  study.  The  applicant  requests 
an  amendment  to  salvage  materials  in 
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the  United  States  and  to  allow  export/ 
reexport  for  scientific  purposes.  As  with 
the  current  permit,  all  materials  will  be 
salvage  and  no  turtles  will  be  killed 
specifically  for  this  project. 

Applicants:  Roosevelt  Park  Zoo, 
Minot.  ND:  PRT  2-9113. 

The  applicfint  requests  a  permit  to 
purchase  in  interstate  commerce  one 
male  and  one  female  gibbon  (Hylobates 
lar)  for  enhancement  of  propagation.- 

Applicant:  Zoological  Society  of  San 
Diego,  San  Diego,  CA;  PRT  2-9111. 

The  applicant  requests  a  permit  to 
import  one  female  captive-bom 
Malayan  tapir  (Tapirus  indicua)  from 
the  Metro  Toronto  Zoa  Canada  for 
enhancement  of  propagation. 

Humane  care  and  treatment  during 
transport  if  applicable,  has  been 
indicated  by  the  applicants. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  to  the  public  during  normal 
business  hours  in  Room  601, 1000  N. 
Glebe  Rd.,  Arlington,  Virginia,  or  by 
writing  to  the  U.S.  Rsh  and  Wildlife 
Service.  WPO,  P.O.  Box  3654.  Arlington. 
VA  22203. 

Interested  persons  may  comment  on 
these  applications  by  June  14, 1982  by 
submitting  written  data,  views,  or 
arguments  to  the  above  address.  I^ease 
refer  to  the  file  number  when  submitting 
comments. 

Dated:  May  10. 1982. 

R*  K>  RO0iB8Oll« 

Chief,  Branch  of  Permits,  Federal  Wildlife 
Permit  Office. 

pnt  Doo.  82-11208  Piled  S-13-82;  8:46  am] 


Minerals  Management  Service 

Soutt>em  Appalachian  Coal  Region, 
AlatMina;  Request  for  Public  Comment 
on  Maximum  Economic  Recovery  and 
Fair  Marlcet  Value 

AOENCV:  Minerals  Management  Service: 
Interior. 

The  Minerals  Management  Service 
has  identified  seven  tracts  as  candidates 
for  possible  lease  sale  in  the  Southern 
Appalachian  Coal  Region  in  Alabama. 
The  seven  tracts  are  currently  under 


consideration  for  leasing  by  the 
Southern  Appalachian  Regional  Coal 
Team.  A  description  of  these  tracts  is 
contained  in  Table  I.  More  complete 
geologic  data  on  these  tracts  are 
available  in  the  engineering  section  of 
the  delineation  reports  prepared  for 
each  tract  These  reports  are  available 
for  public  inspection  at  the  Office  of  the 
Eastern  Region  Minerals  Manager. 
Minerals  Management  Service.  1951 
Kidwell  Drive.  Suite  601,  Vienna, 
Virginia  2218a  and  at  the  Bureau  of 
Land  Management  Tuscaloosa  Office, 
1315  McFarland  Blvd..  Tuscaloosa. 
Alabama  35405.  Additional  data  on 
these  tracts  are  available  fi-om  the  Final 
Environmental  Impact  Statement  (F^). 
Copies  of  the  FEIS  are  available  from 
Bob  Todd.  EIS  Team  Leader.  Bureau  of 
Land  Management  Tuscaloosa  Office. 

The  public  is  invited  to  submit  written 
comments  on  the  fair  maricet  value  of 
the  listed  tracts  to  the  Minerals 
Management  Service.  Comments  should 
address,  but  not  be  limited  to,  the 
following: 

1.  The  quantity  and  quality  of  the  coal 
resources  for  each  tract  by  seam(s). 

2.  The  mining  method  or  methods 
which  would  achieve  maximum 
economic  recovery  of  the  coal,  including 
specification  of  seams  to  be  mined  on 
each  tract  and  the  most  desirable  timing 
and  rate  of  production. 

3.  The  demonstrated  and  inferred 
reserves  of  coal  on  each  tract  by 
8eam(8). 

4.  Which  of  the  tracts,  if  any,  should 
be  evaluated  as  part  of  a  larger  mining 
unit  (Le.,  those  tracts  which  do  not  in 
themselves  form  a  logical  mining  unit). 

5.  The  configuration  of  the  larger 
mining  unit  of  which  the  tract  may  be  a 
part. 

6.  Restrictions  to^nining  which  may 
afiect  coal  recovery. 

7.  The  price  that  the  mined  coal  would 
bring  in  the  marketplace. 

8.  ITie  cost  of  producing  the  coal, 
including  a  discussion  of  mining  and 
reclamation  costs. 

9.  The  percentage  rate  at  v^di 
anticipated  income  would  be 
discounted,  either  in  the  absence  of 
inflation  or  including  inflation,  in  whidi 


case  the  anticipated  rate  of  inflation 
should  be  given. 

10.  Depredation  and  other  accounting 
considerations.  ^       -  . 

11.  llie  value  of  the  surface  estate  if 
privately  held. 

^      12.  Dociunented  information  on  the 
.   terms  and  coqditions  of  recent  and 

similar  coal  land  transactions  in  the 

lease  sale  area. 

If  information  submitted  is  considered 
to  be  proprietary,  the  information  should 
be  so  labeled  on  the  first  page  of  die 
written  comment(s).  The  Minerals 
Management  Service  will  treat  this 
information  as  confidential  if  autliorized 
by  the  exemption  provisions  of  tlie 
Freedom  of  Information  Act  Comments 
should  be  sent  to  the  Eastern  Region 
Minerals  Manager,  Minerals 
Management  Service,  1951  Kidwell 
Drive.  Suite  601,  Vienna.  Virginia  2218a 
Comments  should  be  received  no  later 
than  30  days  after  publication  of  this 
notice. 

This  request  for  comments  should  not 
be  interpreted  as  a  firm  commitment  by 
the  Federal  Government  to  lease  any  of 
the  tracts  listed  in  Table  L  A  decision  to 
lease  any  or  all  tracts  will  be  made  not 
less  than  30  days  befiate  the  lease  tale. 

Departmaital  policy  calls  for  release 
of  all  nonproprietary  data  wfaicfa  an 
used  as  input  in  the  discounted  ca^ 
flow  evaluation  model  Under  this 
policy,  we  are  releasing  for  public 
comment  and  review  our  initial 
estimates  of:  (1)  The  "coal  selling  price" 
which  is  an  estimate  of  the  range  of 
current  market  prices  and  is  based  on 
the  quality  of  the  coal;  (2)  die  "unit 
mining  cost"  which  is  an  estimate  of  tlie 
range  of  all  the  (^>erating  costs  used  to 
produce  the  coal;  and  (3)  the  "nominal 
discount  rate"  which  is  the  discount  rate 
obtained  from  using  a  10  or  12  percent 
real  discount  rate  ajid  a  9  percent 
inflation  factor  (see  T&ble  II). 

These  values  may  change  as  a  result 
of  comments  received  bom  the  public 
and  changes  in  the  market  condQtions 
between  now  and  wdien  the  final 
economic  evaluations  are  completed. 
Dated:  May  It  19SZ. 


TABtE  I.— DeSCRIPTION  OF  POSSIBLE  LEASE  TRACTS  M  TOE  SOUTOERN  APPAIACHIAN  COAL  REQKM  M  AlABMIA 
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Table  1.— Descriptkjn  of  PosstBLE  Lease  Tracts  in  the  Southern  Appalachian  Coal  Region  in  ALABAMA-Cofitinoed 

Tiact  name 
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Table  II.— Preuminary  Estimates  of  Eco- 
noimc  Data  To  Be  Used  in  Discounted 
Cash  Flow  Evaluation 


MWng  CoBis  (dollar/Ion) 
Coal  Se«ng  Price  (dodar/Wfl. 
Oiicount  rsM  (percent) 


George  F.  Brown, 

Minerals  Manager.  Eastern  Region. 
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NaUoMl  Parte  Service 

mg  ThMiet  National  Preeerve,  Teaas; 
AvaiabMty  of  Ptan  of  Operattona  and 
Environmental  Analyala  for  ttM 
Purpoae  of  Conducting  Gaophyalcal 
Exploration,  GEO  Seiamic  Servtcea 

Notice  is  hereby  given  in  accordance 
with  S  9.52(b)  of  Title  36  of  the  Code  of 
Federal  Regulations  that  the  National 
Park  Service  has  received  from  GEO 
Seismic  Services  a  plan  of  operations  for 
the  purpose  of  conducting  geophysical 
exploration  in  the  Lance  Rosier  Unit  of 
Big  Thicket  National  Preserve,  Texas. 

The  Plan  of  Operations  and 
Environmental  Analysis  are  available 
for  public  review  and  comment  until 
lune  14, 1982  in  the  Office  of  the 
Superintendent,  Big  Thicket  National 
Preserve,  8185  Eastex  Freeway, 
Beaumont,  Texas;  the  Jefferson  Coimty 
Courthouse,  in  Beaumont,  Texas;  and 
the  Southwest  Regional  Office,  National 
Park  Service,  1100  Old  Santa  Fe  Trail, 
Santa  Fe,  New  Mexico  87501.  Copies  of 
the  document  are  available  from  the 
Southwest  Regional  Office,  National 
Park  Service,  Post  Office  Box  728,  Santa 
Fe,  New  Mexico  87501,  and  will  be  sent 
upon  request. 

Dated:  May  5, 1S82. 

Robert  KefT, 

Regional  Director,  Southwest  Region. 

|PR  Doc.  az-13219  FtWd  6-1S-42:  MS  am] 
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Chesapeake  and  Oliio  Canal  National 
Historical  Park,  AvallatMlty  of  Record 
of  DectakMi  and  Finding  of  No 
Significant  impact  for  ttie 
[)evek>pment  Concept  Plan 

The  National  Park  Service  has 
prepared  the  Record  of  Decision  and 
FONSI  for  the  Cumberland/North 
Branch  Maryland  Development  Plan. 
This  record  docimients  the  selected 
course  of  action  for  the  management 
and  use  of  the  Cumberland  to  Spring 
Gap  area  of  the  Chesapeake  and  Ohio 
Canal  National  Historical  Park. 

Written  comments  will  be  accepted 
ontil  June  14, 1982  and  should  ba 
addressed  to  the  Superintendent. 
Chesapeake  and  OUo  Canal  Naticmal 
Historical  Park.  P.O.  Box  4.  Shaipabwg, 
Maryland  21782. 

Copies  of  the  Record  jof  Dedsiam  are 
available  from: 
Chesapeake  and  Ohio  Canal  NHP,  P.O. 

Box  4,  Sharpsburg,  Maryland  21782 
National  Capital  Region,  1100  Ohio 

Drive  SW.,  Washington.  D.Q  20242. 

Dated:  May  6, 1982. 

MaiHM ).  Fish,  )r.. 

Regional  Director,  National  Capital  Region. 

P^  Doc.  82-13221  FUcd  S-IS-SI:  MS  am) 
BNXMQ  COOK  4S10-70-M 


Intention  To  Negotiage  Concession 
Contract;  Howard  T.  Rose,  Co.,  Inc. 

Pursuant  to  the  provisions  of  Section  5 
of  the  Act  of  October  9, 1965  (79  Stat 
960;  16  U.S.C.  20],  public  notice  is  hereby 
giveifthat  June  14, 1982,  the  Department 
of  the  Interior,  through  the  Director  of 
the  National  Park  Service,  proposes  to 
negotiate  a  concession  contract  with 
Howard  T.  Rose  Company,  Inc., 
authorizing  it  to  continue  to  provide 
marina  fadlities  and  services  for  the 
public  at  Fire  Island  National  Seashore 
for  a  period  of  five  (5)  years  from 
January  1, 1982,  through  December  31, 
1986. 

lliis  contract  renewal  has  been 
determined  to  be  a  categorical  exclusion 
under  the  National  Park  Service 
regidations  implementing  the  National 
Environmental  Policy  Act  and  no 


environmental  document  will  be 
prepared. 

The  foregoing  concessioner  has 
performed  its  obligations  to  the 
satisfaction  of  the  Secretary  imder  a 
prior  contract  which  expired  by 
limitation  of  time  on  December  31, 1981. 
It  has  continued  to  conduct  satisfactory 
operations,  at  the  request  of  the 
National  Park  Service,  mider  the  terms 
and  conditions  of  this  expired  contract 
Therefore,  pursuant  to  the  Act  of 
October  9, 1965,  as  dted  above,  the 
foregoing  concessioner  is  entitied  to  be 
given  preference  in  the  renewal  of  the 
contract  and  in  the  negotiation  of  a  new 
contract  This  provirion  ia  affect  grants 
Howard  T.  Rose  Company,  Inc.,  as  the 
present  satisfaotory  concessioner,  the 
right  to  meet  the  terms  of  responsive 
proposals  for  the  proposed  new  contract 
aad  a  preference  in  the  award  of  the 
contract  it  thereafter,  the  proposal  of 
Howard  T.  Rose  Company,  Inc.  is 
substantially  equal  to  others  received.  In 
the  event  a  responsive  proposal  superior 
to  that  of  Howard  T.  Rose  Company, 
Inc.  (as  determined  by  the  Secretary),  is 
submitted,  Howard  T.  Rose  Company, 
Inc.,  will  be  given  the  opportunity  to 
meet  the  terms  and  conditions  of  the 
superior  proposal  the  Secretary 
considers  desirable,  and,  if  it  does  so, 
the  new  contract  will  be  negotiated  with 
Howard  T.  Rose  Company,  Inc.  The 
Secretary  will  consider  and  evaluate  all 
proposals  received  as  a  result  of  this 
notice.  Any  proposal,  including  that  of 
the  existing  concessioner,  must  be 
postmarked  or  hand  delivered  on  or 
before  June  14, 1982  to  be  considered 
and  evaluated. 

Interested  parties  should  contact  the 
Regional  Director,  North  AUantic 
Region,  National  Park  Service,  15  State 
Street  Boston  MA.  02109,  for 
information  as  to  the  requirements  of 
the  proposed  contract 

Dated:  April  3a  1S82. 
Heibert  S.  Cablea, 

Regional  Director,  North  Atlantic  Region, 
National  Park  Service. 

in  Da&  82-U2K  FUed  S-l}-a2;  MS  am) 
I  OOOC  4rW-70-M 


Katmal  Natkmai  Parte  and  RMarvs, 
Alaska;  Intent  To  prapara  General 
Management  Plan  and  Environmental 
Aseesement  and  To  Conclude  Public 
Worlcahope  and  Scoping  Meetings 

AOENCV:  National  Park  Service.  Interior. 
ACTION:  Prepare  a  general  management 
plan  and  environmental  asaessment  and 
conduct  public  woricshops  and  scoping 
meetings  for  Katmai  National  Park  and 
Preserve.  Alaska. 

I^iinunary  discussions  will  be  held 
during  the  summer  of  1982  to  establish 
the  major  environmental  issues  to  be 
addressed  in  the  environmental 
assessment  and  to  solicit  ideas  for  the 
development  of  reasonable  and 
practical  alternatives.  Public  meetings 
will  be  held  in  the  winter  of  1963 
following  the  official  release  of  the  draft 
general  management  plan  and  its 
environmental  assessment  The  time 
and  place  of  these  meetings  will  be 
announced  in  the  Federal  Register  and 
in  the  regional  news  media. 

summary:  The  National  Park  Service 
intends  to  prepare  a  general 
management  plan  for  the  conservation 
and  management  of  Katmai  National 
Park  and  Preserve.  The  plan  will  chart 
the  strategies  for  solving  the  park  and 
preserve's  problems  and  meeting  its 
management  objective  over  the  next  10- 
15  years  for  resources  management  and 
protection,  visitor  use  and 
interpretation,  and  general  development 
at  a  level  of  detail  Aat  will  in  most 
cases,  facilitate  implementation.  Aa 
environmental  assessment  will  be 
prepared  in  concert  with  the  plan  to 
evaluate  major  environmentsil  issues 
and  to  determine  if  the  environmental 
consequences  are  significant  enough  to 
require  the  preparation  of  an 
environmental  impact  statement. 

The  planning  effort  will  consider  the 
alternatives  of  no  action,  or  continuing 
existing  conditions  and  trends  (no 
action  alternative);  the  minimum  actions 
required  to  meet  the  purpose  of  the  area 
under  Pub.  L  96-487  (Alaska  National 
Interest  L^mds  Conservation  Act  of 
1980);  and  those  reasonable  and 
practical  strategies  developed  during 
public  and  other  agency  participation  in 
the  planning  process.  Other  than  the 
alternatives  of  no  action,  there  is  no 
reasonable  and  practical  alternative  to 
locating  some  actions  within  the  100- 
year  floodplain  to  accommodate  boat 
and  floatplane  access  to  the  area. 

The  plan  was  directed  by  Pub.  L  96- 
487  (ANILCA)  will  contain  a  review  of 
wilderness  suitability  for  those  lands 
not  already  so  designated  by  Congress. 
Sport  hunting,  access,  and  other 
activities  will  continue  as  specified  in 
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the  Alaska  National  Interest  Lands 
Conservation  Act  and  the  Regulations  of 
36  CFR  Part  13. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Morris.  Superintendent,  Katmai 
National  Park  and  Preserve,  P.O.  Box  7, 
King  Sabnon,  Alaska  99613.  (907)  2A&- 
3305.  In  the  Lower-48  contact  Betty 
Janes,  Team  Captain.  National  Park 
Service,  Denver  Service  Center  (TWK). 
P.O.  Box  25287,  Denver,  Colorado  80225, 
(303)234-4509. 

Dougiaa  G.  Wamock, 

Acting  Regional  Director,  Alaaka  Regioa. 

(FR  Doc  ta-132M  FIM  S-U-tt  8M  ■■] 
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Martin  Luttier  King.  Jr.  National 
Historic  Site;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  Martin  Lather 
King.  Jr.  National  Historic  Site  Advisory 
Commission  will  be  held  at  10  «.m.  on 
Thursday,  May  27, 1982,  at  the  Martin 
Luther  King,  Jr..  Center  for  Non- Violent 
Social  Change,  Inc.  Administration 
Building.  Room  103.  449  Auburn  Avenue. 
Atianta.  Georgia  30312. 

The  purpose  of  the  Martin  Luther 
King,  Jr.  National  Historic  Site  Advisory 
Commission  is  to  consult  and  advise 
with  the  Secretary  of  the  Interior  on 
matters  of  planning,  development  and 
administration  of  tibe  Martin  Luther 
King.  Jr.  National  Historic  Site.  The 
agenda  will  include  interim  resource 
protection.  Advisory  Commission's 
planning  responsibilities,  interim  visitor 
services  and  public-private  partnerships. 

The  members  of  the  Advisory 
Commission  are  as  follows: 

Mr.  William  Allison.  Qiairman 
Mr.  John  H.  Calhoun.  Jr. 
Dr.  Elizat>eth  A.  Lyon 
Mr.  Randy  C.  Humphrey 
Mrs.  Willie  Christine  iOng  Farris 
Mr.  Handy  lohnson,  Jr. 
Mr.  Howard  H.  Arnold,  m 
Mrs.  Freddye  Scartx>rough  Henderson 
Mrs.  Millicent  Dobbs  Jordan 
Mr.  John  W.  Cox 
Reverend  Joseph  L  Rot>erts,  Jr. 
Mrs.  Coretta  Scott  King.  Ex  Ofi5do  Meonber 
Director.  National  Park  Service.  Ex  Officio 
Member 

The  meeting  will  be  open  to  the 
public;  however,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  with  the  commission  a  written 
statement  concerning  the  matters  to  be 
discussed. 

Persons  wishing  further  information 
concerning  the  meeting  or  who  wisk  to 
submit  written  statements  may  contact 
Janet  C.  Wolf.  Superintendent.  Martki 


Luther  King.  Jr.  National  miotic  Site.  75 
Spring  Street  S.W..  Atlanta.  Georgia 
30303.  Telephone  404/221-5190.  Minutes 
of  the  meeting  will  be  available  for 
public  inspection  at  park  headquarters 
approximately  4  weeks  after  the 
meeting. 

Dated:  May  3, 1962.  , 

Robert  M.  Baker, 

Regional  Director,  Southeast  Regioa, 
National  Park  Service. 

(PR  Doc  aa-UZ20  niad  V-U-tt 
■aXMO  CODE  4110-7S-M 


Sleephig  Bear  Dunes  HaMonal 
Lakeshore  Advisory  Commlsalon; 
Meeting 

Notice  is  hereby  given,  in  accordance 
with  the  Federal  Advisory  Committee 
Act  86  Stat  77a  5  U.S.a  App.  1.  as 
amended  by  the  Act  of  September  IS, 
1976,  90  Stat  1247,  that  a  meeting  of  the 
Sleeping  Bear  Dimes  National  LaJceshore 
Advisory  Commission  will  be  held  at 
1:30  pjn.  (EST).  June  18. 1982,  at  die  Sail 
Inn  Restaurant  M-115  and  M-31.  in 
Benzonia,  Michigan. 

lie  Conunission  was  established  by 
the  Act  of  October  21, 197a  84  Stat 
1076, 16  U.S.C  46Qx-d.  to  meet  and 
consult  with  the  Secretary  of  the  Interior 
on  matters  relating  to  the  administration 
and  development  of  the  Sleeping  Bear 
Dimes  National  Lakeshore. 

Tlie  members  of  the  Commisrioo  are 
as  follows: 

Mr.  John  B.  Dangherty  (Chairman) 

Mr.  Sidney  Evans 

Mr.  Walter  B.  Hart 

Mr.  George  T.  Schilling 

Mr.  William  a  Bolton 

Mr.  Lawrence  J.  Verdier 

Dr.  Michael  Chubb 

Ms.  Evangeline  J.  Stanchik 

Ms.  Sylvia  E  Kruger 

The  agenda  for  the  meeting  will 
include  a  report  on  the  Benzie  County 
Corridor  Feasibility  Study. 

The  meeting  will  be  open  to  the 
public.  Any  member  of  die  public  may 
file  with  the  Commission  prior  to  the 
meeting  a  written  statement  concerning 
the  matters  to  be  discussed.  Persons 
wishing  further  information  concerning 
the  meeting,  or  who  wish  to  submit 
written  statements,  may  contact  Richard 
R.  Peterson,  Superintendent  Sleeping 
Bear  Dunes  National  Lakeshore. 
Frankfort,  Michigan  49635.  telephone 
(616)  352-9611. 

Minutes  of  the  meeting  «vill  be 
available  for  public  inspection  4  weeks 
after  the  meeting  at  the  office  of 
Sleeping  Bear  Ehines  National 
Lakeshore,  Frankfort  Michigan. 
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Dated:  May  6. 1982. 
HughBeattie, 
Acting  Regional  Director,  Midwest  Region. 

(FR  Doc  82-13223  F1M  6-13-82;  8:45  am] 
MLUNQ  CODE  4310-7D-« 

Upper  Delaware  National  Scenic  and 
Recreational  River,  Meeting 

agency:  National  Park  Service;  Interior. 
action:  Notice  of  meeting 

summary:  This  notice  sets  forth  the  date 
of  the  forthcoming  meeting  of  the  Upper 
Delaware  Citizens  Advisory  Council. 
Notice  of  this  meeting  is  required  under 
the  Federal  Advisory  Committee  Act 
date:  May  28, 1982,  7  p.m. 

ADDRESS:  Arlington  Hotel.  Narrowsbuig, 

New  York. 

FOR  FURTHER  INFORMATION  CONTACT 

John  T.  Hutzky,  Superintendent,  Upper 
Delaware  National  Scenic  and 
Recreational  River,  Drawer  C, 
Narrowsburg.  N.Y.  12764-0159  (717/72ft- 
7135). 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  council  was  established  under 
.  section  704(f)  of  the  National  Parks  and 
Recreation  Act  of  1978.  Pub.  L  95-625, 
16  U.S.C  1274  note,  to  encourage 
maximtmi  public  involvement  in  the 
development  and  implementation  of  the 
plans  and  programs  authorized  by  the 
Act.  The  Council  is  to  meet  and  report  to 
the  Delaware  River  Basin  Commission, 
the  Secretary  of  the  Interior,  and  the 
Governors  of  New  York  and 
Pennsylvania  in  the  preparation  of  a 
management  plan  and  on  programs 
which  relate  to  land  and  water  use  in 
the  Upper  Delaware  region.  The  agenda 


for  the  meeting  will  include  review  of 
Draft  Management  Plan. 

The  meeting  «vill  be  open  to  the  public.  Any 
member  of  tiie  public  may  file  with  the 
Council  a  written  statement  concerning 
agenda  items.  The  statement  should  be 
addressed  to  the  Coimcil.  c/o  Upper 
Delaware  National  Secnic  and  Recreational 
River,  Drawer  C  Nairowsburg,  N.Y.  12764- 
0159.  Minutes  of  the  meeting  wUl  be  available 
for  inspection  foiu*  weeks  after  the  meeting  at 
the  permanent  headquarters  of  the  Upper 
Delaware  National  Scenic  and  Recreational 
River,  River  Road,  1%  miles  north  of 
Narrowsburg,  N.Y.,  Damascus  Township, 
Pennsylvania. 

Dated:  May  5, 1982. 

Donald  Castleburg, 

Acting  Regional  Director,  Mid-Atlantic 
Region. 

[FR  Doc.  82-13222  Filed  &-13-82: 8:46  ami 
BHJJNQ  CODE  4310-70-M 


Office  of  ttie  Secretary 

Outer  Continental  Shelf  Advisory 
Board— Policy  Committee;  Notice  and 
Agenda  for  Meeting 

This  notice  is  issued  in  accordance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  Pub.  L  No.  92- 
463.  5  U.S.C.  App.  1  and  die  Office  of 
Management  and  Budget's  Circular  No. 
A-63,  Revised. 

The  Policy  Committee  of  the  Outer 
Continental  Shelf  Advisory  Board  will 
meet  during  the  period  8:30  a.m.  to  5:30 
p.m.,  June  17, 1982,  and  9:00  a.nL  to  12:00 
p.m.,  June  18,  at  the  Whitehall  Hotel, 
Cullen  Center,  Houston,  Texas  (713/659- 
5000). 

llie  meeting  will  cover  the  following 
principal  subjects: 


June  17 

1.  5-Year  OCS  Program: 

•  Overview  of  proposed  pro^'am  and 
streamlining 

•  Analytic  assumptions 

•  Fair  market  value 

2.  Revenue  Sharing. 

3.  Hard  Mineral  Leasing. 

4.  Advisory  Board,  role  and  structiure. 

June  18 

1.  Ocean  Ranger  Status  Report 

2.  Offshore  Safety:  The  Ocean  Ranger 
in  Perspective. 

3.  New  Concepts  in  Arctic  Offshore 
Exploration  Units. 

The  meeting  is  open  to  the  public. 
Upon  request  interested  persons  may 
make  oral  or  written  presentations  to 
the  Committee.  Such  requests  should  be 
made  no  later  than  June  3  to  Alan  D. 
Powers,  Office  of  OCS  Program 
Coordination,  Department  of  the 
Interior,  Room  5150,  Washington,  D.C 
20240  (202/343-9314). 

Requests  to  make  oral  statements 
should  be  accompanied  by  a  siunmary 
of  the  statement  to  be  made. 

Minutes  of  the  meeting  will  be 
available  for  public  inspection  and 
copying  8  weeks  after  the  meeting  at  the 
Office  of  OCS  Program  Coordination. 
Room  5150,  Department  of  the  Interior, 
18th  and  C  Streets.  NW..  Washington, 
D.C. 

Dated:  May  10, 1982. 
Alan  D.  Powotb. 
Director,  Office  of  OCS  Program 
Coordination. 

[FR  Doc  BS-131M  Filed  5-1S-82;  MH  am) 
BILUNQ  OOOE  4310-10-M 


Sunshine  Act  Meetings 
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FEDERAL  COMMUMCATIONS  COMMISSION 

Deletion  of  Agenda  Item  From  May  13th 
Open  Meeting 

The  following  item  has  been  deleted 
at  the  request  of  the  Broadcast  Bureau 
from  the  list  of  agenda  items  scheduled 
for  consideration  at  the  May  13, 1982. 
Open  Meeting  and  previously  listed  in 
the  Commission's  Notice  of  May  6, 1982. 

Agenda.  Item  No.,  and  Subject 

Televisioo—1— Applications  of  Charleston, 
B.C.  VHP  television  stations  WCBD,  WCIV, 
WCSa  and  WTTV  to  make  changes  in  their 
facilities;  petitions  to  deny.  Summary:  The 
Conunission  will  consider  whether  grant  of 
the  applications  will  have  an  impact  on 
UHF  stations  in  Columbia  and  Florence. 
S.C.,  which  would  adversely  affect  the 
public  interest. 

Issued  May  11. 198Z. 

Wimaml.Tiicaiioo, 

Secretary.  Federal  Communicatiotm 
Commisaion. 

(S-7W-8C  Had  5-t2-8k  1:10  pm) 
MLUNO  COW  •71I-01-M 


FEDBtAL  HOfME  LOAN  BANK  BOARD 

TIME  AND  date:  10  a.m..  Thursday.  May 
20.1982. 

place:  Board  Room  sixth  floor.  1700  G. 
Sb-eet.  NW.,  Washington.  D.C. 

STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Marshall  (202-377- 
6679). 

MATTERS  TO  BE  CONSIDEREO: 

Reqvest  for  Modify  Board  Resolution— 
American  Savings  and  Loan  Association. 
Sak  Laks  City,  Utah 


Serrioe  CorporatioB  Application — Geogia 
Federal  Savings  and  Loan  Aseociatian. 
Atlanta,  Geoigia 

AppUcations  for  Bank  Membership  and 
Insurance  oi  Aooounta— Mahbu  Saving 
and  Loan  Association.  Malibu.  Caliibmia 
(In  Ocganization) 

Transfer  and  Repurchase  of  Goveniment 
Securitiefl 

Perfecting  of  Security  Interest  in  U.& 
Government  Securities  Collateralizing 
Retail  Repurchase  Agreements. 

(No.  33,  May  20, 1982] 

(8-ns-«  nw  t-u-SK0M^ 

BNJJNO  CODE  ar2IM>1-M 


NATIONAL  CREDIT  UMON 
ADMMMSTRAnON 

TIME  AND  DATB  9:30  a.m.,  Thursday. 

May  20. 1982. 

PLACE:  Paneuil  Hall.  Boston. 

Massachusetts. 

STATUS:  Open. 

MATTERS  TO  BE  COWOIDORCO; 

1.  Review  of  Central  Liquidity  Facility 
Lending  Rate. 

2.  Proposed  Rnle  to  Delete  Part  742  of 
NCUA's  Roles  and  Regulations  Entitied 
Tiqnldity  Reserres." 

3.  Final  Rule  to  amend  Part  747  of  NCUA's 
Rules  and  Regulattons  dealing  *»ltfa 
Administrative  hearings  in  tiie  case  of 
involuntary  liqtridations  due  to  insolvency. 

4.  Final  Rule  to  remove  the  Accounting 
MaiMMl  and  Data  Processing  Guidelines  liom 
incoiparatiaa  by  reference  into  NCUA's 
Rules  and  Regulations;  Final  Interpretive 
Ruling  and  Policy  SUtement  on  full  and  fair 
disckiMre  requirements  of  Part  702J  of 
NCUA's  Rnles  and  Regtilations. 

5.  Proposed  Deregulation  of  Parts  701.1. 
701.3  and  701.4  of  NCUA's  Rules  and 
Regulations  dealing  with  "Ofganinng  a 
Federal  Credit  Union."  "Standard  fonn  of 
Bylaws,"  and  "Amendment  of  Bylaws  and 
Charters." 

6.  Revised  Bxamlnation  Cycle. 

7.  Regional  Directors'  Reports. 

8.  Presentation  of  new  charter. 

TIME  AND  DATE:  7:15  a.m..  Thursday, 
May  20, 1982. 

PLACE:  Parker  House  Hotel  Tremont 
and  School  Streets.  Boston.  MA. 
STATUS:  Qosed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Requests  from  federally  insured  credit 
unions  for  special  assistance  under  Section 
208(aKl)  of  the  Federal  Credit  Union  Act 
Closed  pursuant  to  exemptions  (8)  and 
OKAKii). 

2.  Requests  for  mergers  with  special 
assistance  under  Section  20B(a}[2}  of  the 


Ptederal 
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Federal  Credit  Union  Act  Closed  pursuant  to 
exemptions  (8)  and  (SXAXlll. 

3.  Budget  AmeDdmenL  Closed  pvrsnant  to 
exemptions  (2)  and  (4). 

4.  Personnel  Actions,  dosed  pnrswHM  to 
exemptions  (2|  and  (6). 

5.  Organizational  Structure.  Ckieed 
pursuant  to  eiceniptioas  (2)  and  («). 

FOR  MORE  INFORMATION  CONTACT 

Rosemary  Brady.  Secaetaty  of  the  Boaid. 
telehone  (202)  3S7-110a 

|S-7a»«  Pfled  »-U-«»  SM  p^ 
■UJNO  COK  7SH-e*-li 


4 
PAROLE 

[2P0401] 

Public  Annowncenient 

TIME  AND  DATE:  2  p.m.,  Thursday.  May 

2a  1982. 

place:  Room  420-F.  One  North  Park 
Building.  5550  Friendship  BouievanL 
Chevy  Chase.  Maryland  20815. 
STATUS:  Closed  pursuant  to  a  vote  to  be 
taken  at  the  beginning  of  the  meeting. 
MATTERS  TO  BE  CONSPEHED:  Referrals 
from  Regional  Commissk»en  of 
approximately  5  cases  in  which  inmates 
of  Federal  prisons  have  applied  for 
parole  or  are  contesting  revocation  of 
parole  or  mandatory  release. 
CONTACT  POUOM  POR  MORE 
iNFOmiATlON:  Linda  Winee  Marble, 
Chief  Case  Analyst.  National  Appeals 
Board.  United  States  Parole 
Commission.  (301)  492-5087. 

(S-718-8Z  Filed  &-U-8E:  y^  im] 


SECURmES  AND  EXCNANQC 


"FEDERAL  RBOWTER"  CITATION  OP 
PREVIOUS  ANNOUNCaMBfr  47  FR  19508. 

May  5, 1982. 

STATUS:  Open/ closed  meetings. 
place:  Room  82S.  500  North  Capitol 
Sh«et,  Washington,  DC. 

DATE  PREVIOU8LY  ANNOUNCED:  Friday. 
April  3a  1982. 

CHANGES  IN  THE  MKHNQ:  Additional 
items.  The  following  additional  item  will 
be  considered  at  an  (^)en  meeting 
scheduled  for  Thursday.  May  13, 1982.  at 
lOKWajn. 

Consideration  of  what  response  to  make  to 
the  Board  of  Governors  of  the  Federal 
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Reserve  System  commenting  on  the 
proposed  acquisition  by  BankAmerica 
Corporation  of  Charles  Schwab  &  Co.,  Inc. 
For  further  information,  please  contact 
Catherine  McGuire  at  (202)  272-2407. 

The  following  additional  items  will  be 
considered  at  a  closed  meeting 
scheduled  for  Thursday,  May  13, 1982. 
following  the  10:00  a.m.  open  meeting: 

Settlement  of  administrative  proceeding  of  an 

enforcement  nature. 
Freedom  of  Information  Act  appeal. 
Litigation  matters. 
Access  to  investigative  files  by  Federal, 

State,  or  Self-Regulatory  authorities. 

Chairman  Shad  and  Commissioners 
Loomis,  Evans  and  Longstreth 
determined  by  vote  that  Commission 
business  required  consideration  of  these 
matters  and  that  no  earlier  notice 
thereof  was  possible. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Diane 
Klinke  at  (202)  272-2178. 

May  12, 1982. 

[S-n7-«2  PIM  5-1Z-82: 1:21  pin] 
MUJNQ  CODE  1010-01-41 


TENNESSEE  VALUEY  AUTHOfUTY 

[M««ting  No.  1289] 

TIME  AND  date:  10:15  a.m.  (EDT), 
Wednesday,  May  19, 1982. 

place:  Conference  Room  B-32,  West 
Tower,  400  West  Summit  Hill  Drive. 
Knoxville,  Tennessee. 

STATUS:  Open. 
Action  Items 

C— Power  Itams 

1.  Bill  of  sale  and  quitclaim  deed  covering 
conveyance  of  City  of  Tullahoma, 
Tennessee,  of  a  1.57-mile  section  of 
TVA's  North  Tullahoma-Wartraoe  4e-kV 
Line. 

2.  Deed  and  bill  of  sale  covering 
conveyance  of  a  portion  of  TVA's 


Charleston  161-kV  Sutratation  property  to 

Olin  Corporation. 
8.  Deed  conveying  to  Chickasaw  Electric 

Cooperative  TVA's  Somerville  46-kV 

substation  site  located  in  Fayette 

County,  Tennessee. 
*4.  Replacement  power  contract  with  the 

Department  of  the  Air  Force  covering 

arrangements  for  10-year  power  supply 

for  the  Arnold  Engineering  Development 

Center. 
5.  Renewal  power  contract  with  Wear 

Kentucky  Rural  Electric  Cooperative 

Corporation. 

0.  Renewal  power  contract  with  Qty  of 
Murray,  Kentucky. 

7.  Renewal  power  contract  with  City  of 
Hopkinaville,  Kentucky. 
D — Personnel  Items 

1.  Revised  pay  plan  and  salary  schedule  for 
certain  management  employees  and 
physicians. 

E—Real  Property  Trxuisactiona 
1.  Grant  of  permanent  industrial  easement 
.  to  Inland  Ports,  Inc.,  and  abandonment  of 
certain  flowage  easement  rights  affecting 
Watts  Bar  Reservoir  lands  near 
Harriman  Industrial  Park  in  Harriman. 
Tennessee— Tract  Nos.  XWBR-fl95IE, 
XWBR-e93lE,  and  WBR-1259F. 
F—Unclaaaified 

1.  Sale  of  surplus  property  (two  Caterpillar 
pan  scrapers)  located  at  the  Fabius. 
Alabama,  mine. 

2.  Supplement  to  contract  with  the  federal 
Highway  Administration  and  the  State  of 
Tennessee  covering  arrangement  for 
oonstruction  of  a  four-lane  highway 
bridge  over  TVA's  Chickamauga  Dam  in 
Chattanooga,  Tennessee,  and  approach 
roads  to  the  bridge. 

COffTACT  PERSON  FOR  MORE 
information:  Craven  H.  Crowell,  ]r.. 
Director  of  Information,  or  a  member  of 
his  staff  can  respond  to  requests  for 
information  about  this  meeting.  Call 
(616)  632-3257,  Knoxville.  Tennessee. 
Information  is  also  avaUable  at  TVA's 
Washington  Office  (202)  245-0101. 

Dated:  May  12. 1982. 

|S-nO-8Z  PIM  S-ll-SZ:  i-M  pin| 
BUJNQ  COOC  SiaO-OI-M 


'Item  approved  by  iadividual  Board  members. 
This  would  give  formal  ratification  to  the  Board's 
action. 


Friday 

May  14,  1982 


x^ 


Part  II 


Department  of 
Health  and  Human 
Services 


Public  Health  Service 


National  Toxicology  Program;  Fiscal  Year 
1982,  Annual  Plan 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service    . 

Nationai  Toxicology  Program  Fiscal 
Year  1982  Annual  Plan 

The  Director  of  the  National 
Toxicology  Program  (NTP)  announces 
the  availability  of  the  NTP  Annual  Plan 
for  Fiscal  Year  1982  and  the  quarterly 
NTP  Technical  Bulletins,  solicits 
comments  on  the  Annual  Plan  and  urges 
all  interested  persons  to  propose 
chemical(s)  for  testing  by  NTP. 

Backgjround 

The  National  Toxicology  Program 
develops  scientific  information  about 
potentially  toxic  and  hazardous 
chemicals  which  can  be  used  for 
protecting  the  health  of  the  American 
people  and  for  the  primary  prevention  of 
chemically-induced  disease.  The  NTP 
centralizes  and  strenghtens  the  DHHS' 
activities  in  toxicology  research,  testing, 
and  test  devilopment/validation  afforta 
and  provides  the  necessary  toxicological 
{■formation  nssdsd  by  raseardi  and 
rsgulatory  agencies.  Four  spsoific  goals 
an  identified: 

•  To  expand  the  toxicological  profiles 
of  the  chemicals  nominated,  selected, 
and  being  tested; 

•  To  increase  the  number  and  rate  of 
chemical  testing,  within  funding  limits: 

•  To  develop,  coordinate,  and 
validate  a  series  of  tests/protocols  more 
appropriate  for  regulatory  needs; 

•  To  establish  and  use  a  coordinated 
communications  network  to  collect, 
evaluate,  and  disseminate  toxicologic 
information. 

To  accompUsh  these  four  major  aims 
the  NTP  was  formed  by  bringing 
together  the  relevant  toxicological 
programs,  people,  and  resources  &om 
the  Public  Health  Service. 

The  four  DHHS  agencies  whose 
relevant  toxicology  programs  comprise 
the  NTP  are  the  National  Cancer 
Institute.  National  Institutes  of  Health 
(NIH);  National  Institute  of 
Environmental  Health  Sciences,  NIH; 
National  Center  for  Toxicological 
Research,  Food  and  Drug 
Administration;  and  National  Institute 
for  Occupational  Safety  and  Health, 
Centers  for  Disease  Control. 

The  NTP  Executive  Committee 
provides  linkage  between  DHHS 
research  and  regulatory  agencies  to 
ensure  that  the  toxicology  research, 
testing  and  test  development  carried  out 
under  the  aegis  of  the  NTP  are 
responsive  to  the  needs  of  those 
agencies  to  the  needs  of  the  public.  This 
unique  and  important  aspect  of  the  NTP 


brings  together  the  research  agencies 
doing  fundamental  biomedical  research 
and  the  regulatory  agencies.  The 
governmental  agencies  that  comprise 
the  NTP  Executive  Committee  are  listed 
in  the  1982  Annual  Plan. 

The  NTP  Board  of  Scientific 
Counselors  provides  scientific  oversight 
of  the  NTP.  The  NTP  Board  advises  the 
NTP  Director  and  the  NTP  Executive 
Committee  on  scientific  content, 
philosophy,  and  policy  and  evaluates 
the  merit  and  overall  quality  of  the 
science  conducted  in  the  NTP 
components.  The  members  (enumerated 
in  the  1982  Annual  Plan)  are  appointed 
by  the  Secretary  of  the  Department  of 
Health  and  Human  Services. 

The  program  segments  of  the  NTP  are 
grouped  into  two  categories — 
toxicological  research  and  testing,  and 
coordinative  management  activities. 
Individual  NTP  scientists  are  identified 
as  leaders  of  the  major  program 
segments  and  subprogram  activities  and 
serve  as  the  focus  or  contact  persons  for 
their  particular  program  activities. 
Prbyvm  and  Pr^act  Leaders  art 
identified  hi  the  1M2  Annual  Plan. 

The  devtlopaMnt  and  approval  ci  tfaa 
NTP  Annual  Han  rtmain  central  to  tba 
effective  planning,  coordination,  and 
operation  of  the  National  Toxicology 
Program.  As  NTP  Director,  Dr.  David  P. 
Rail  (also  the  Director  of  the  National 
Institute  of  Environmental  Health 
Sciences)  reports  to  the  Assistant 
Secretary  for  Health. 

The  National  Toxicology  Program's 
fourth  annual  plan  consists  of  two  parts 
published  separately:  Part  L  "NTP 
Annual  Plan  for  Fiscal  Year  1982"  (NTP- 
81-04),  describes  ciurent  year  research, 
testing  and  validation  efforts,  resources 
and  past  year  program 
accomplishments.  (Part  I  is  printed  in 
full  following  this  announcement.)  Part 
n,  "Review  of  Current  DHHS,  DOE,  and 
EPA  Research  Related  to  Toxicology" 
(NTP-82-040),  Usts  chemicals  being 
tested  by  DHHS  agencies,  the 
Department  of  Energy,  and  the 
Environmental  Protection  Agency,  and 
describes  toxicology  methods  currenUy 
being  developed  by  these  agencies. 

Written  comments  on  the  Fiscal  Year 
1982  Annual  Plan  are  requested  and 
welcome.  These  could  be  addressed  to 
Dr.  Larry  Hart,  Assistant  to  the  Director, 
National  Toxicology  Program,  P.O.  Box 
12233.  Research  Triangle  Park.  NC  27709 
(telephone:  (919)  541-3971  or  FTS  62»- 
3971). 

Regarding  chemical  nomination.  NTP 
urges  all  those  interested  in  proposing 
chemical(8)  for  testing  to  do  so.  and  at  a 
minimum  to  give  the  rationale  for  the 
nomination  and  to  recommend  the  type 
test(s)  to  be  considered.  In  addition,  it 


would  be  desirable  (but  not  essential)  to 
supplement  each  nomination  with  the 
following  information,  if  known. 

L  Chemical  identification. 

n.  Production,  use,  occurrence,  and 
analysis. 

in.  Toxicology. 

rV.  Disposition  and  structure-activity- 
relations. 

V.  Ongoing  toxicological  and 
environmental  studies  in  the 
government,  industry,  and  academia. 

To  bridge  the  yeariy  gap  between 
Annual  Plans.  NTP  started  a  quarterly 
NTP  Technical  Bulletin  in  Fiscal  Year 
1980  to  keep  those  persons  or  groups 
interested  in  the  NTP  informed  about 
the  NTFs  most  current  and  proposed 
activities.  The  NTP  Technical  Bulletins 
augment  the  Annual  Plans  by  more 
timely  and  frequent  announcements  of 
the  NTP  research  activities  and  specific 
actions. 

To  receive  the  NTP  Annual  Plan  for 
Fiscal  Year  1982;  the  Review  of  Current 
DHHS,  DOE.  and  EPA  Research  Related 
to  Toxicology;  or  the  NTP  Technical 
BuUetin,  please  indicate  wbidi 
publications  you  wish  to  receive  and 
submit  this  information  to:  NTP  Public 
Information  Office.  P.O.  Box  12233, 
Research  Triangle  Park,  NC  27709, 
(telephone:  (919)  541-9991  or  FTS  829- 
9991). 


Dated:  April  22, 1982. 
David  P.  Ran. 
Dinctor.  National  Toxicology  Program. 

National  Toxicology  Program  Annual 
Plan  for  Fiscal  Year  1982 

National  Cancer  Institute/National 
Institutes  of  Health,  National  Institute  of 
Environmental  Health  Sciences/ 
National  Institutes  of  Health. 

National  Center  for  Toxicological 
Research/Food  and  Drug 
Administration,  National  Institute  for 
Occupational  Safety  and  Health/ 
Centers  for  Disease  Control 

NTP-81-04,  March  1982. 

Note.— AH  Fiscal  Assumptioiu  Are  Based 
on  the  President's  Proposed  Fiscal  Year  1982 
Budget. 

National  Toxicology  Program,  Public 
Health  Service.  Department  of  Health 
and  Human  Services. 

Department  of  Heahfa  and  Human  Services, 
National  Toxicology  Program 

Annual  Plan  for  Fiscal  Year  1982 
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NATIONAL  TOXICOLOGY 
PROGRAM,  ANNUAL  PLAN  FOR 
nSCAL  YEAR  1962 

Executive  Summary  ■ 

The  National  Toxicology  Program 
(NTP)  begins  its  fourth  year  of  operation 
and  first  year  in  permanent  status  in 
Fiscal  Year  (FY)  1982.  The  NTP  was 
established  in  November  1978  as  a 
Department  of  Health  and  Human 
Services  (DHHS)  cooperative  effort  to 
coordinate  and  provide  information 
about  potentially  toxic  chemicals  to 
regulatory  and  research  agencies  and  to 
strengthen  the  science  base  in 
toxicology. 

The  need  for  creation  of  such  a 
program  evolved  bom  increasing 
scientific,  regulatory  and  congressional 
concerns  about  the  human  health  effects 
of  chemical  agents  in  the  environment  It 
is  now  knovvn  that  increases  in  certain 
human  diseases  can  be  traced  directly 
or  indirectly  to  chemical  exposures. 
Limiting  human  exposure  to  hazardous 
diemicals  can  prevent  some  human 
disease  and  disability. 

Under  the  broad  objective  of 
providing  the  necessary  scientific 
iiiformation  for  prevention  of  human 
disease  related  to  chemical  exposure, 
the  NTP  emphasizes  four  principal 
goals:  (1]  broaden  the  toxicological 
characterization  of  chemicals  that  are 
tested:  (2)  increase  the  rate  of  chemical 
testing  (as  funding  will  permit);  (3) 
develop  protocols  appropriate  for 


'  Page  Duml>en  oorrespood  to  the  bound  venion 
of  the  plan  availalde  from  the  NTP  Pul>Uc 
Infoanatioa  Offioa. 


regulatory  needs;  and  (4)  communicate 
Program  plans  emd  results  to 
governmental  agencies,  the  medical  and 
scientific  communities,  and  the  public. 

Although  chemical  testing  for  toxicity, 
particularly  for  carcinogenicity  and 
mutagenicity,  remains  an  important 
Program  focus,  there  has  been  an 
increasing  emphasis  over  Uie  first  three 
years  on  short-term  test  methods 
development  and  vaUdation.  A  second 
major  emphasis  continues  to  be  the 
broadening  of  the  testing  protocols 
through  addition  of  special  studies  to  the 
prechronic  phases  of  the  long-term 
bioassay.  and.  to  a  lesser  extent,  to  the 
chronic  phase  of  the  bioassay. 

A  major  organizational  action 
occurred  in  FY  1981.  The  bunsfer  of  the 
carcinogenesis  bioassay  program  from 
the  National  Cancer  Institute  (NCI)  to 
the  National  Institute  of  Environmental 
Health  Sciences  (NIEHS)  was  approved 
by  the  Secretary,  DHHS,  in  the  fourth 
quarter  of  FY  1981.  This  action  provides 
for  direct  NTP  management  of  the  NIH 
components  of  the  Program.  A  second 
major  organizational  action  occurred  at 
the  beginning  of  FY  1982  when  the 
Secretary  granted  permanent  statiis  to 
the  Program. 

Accomplishments  of  NTP  programs 
during  FY  1981  and  program  plans  for 
FY  1982  are  described  in  the  following 
sections  of  this  FY  1982  Annual  Plan. 
For  each  scientific  or  management 
activity,  the  name  of  a  key  staff  person 
is  given.  These  persons  may  be 
contacted  for  further  information  about 
the  particular  activity.  A  complete 
listing  of  program  leaders  and  contact 
persons,  along  with  addresses  and 
phone  numbers,  appears  in  the 
Appendix.  For  the  first  time,  a 
bibliography  of  NTP-related 
pubhcations  (FY  197»-1981),  arranged 
by  program  area,  is  included  in  the  Plan. 

The  following  are  highlights  of 
important  accompUshments  of  the  NTP 
in  FY  1981: 

•  Used  broadened  protocols  in  the 
prechronic  phases  of  the  toxicology  and 
carcinogenesis  bioassay  process  to  give 
a  more  comprehensive  measure  of  the 
toxicology  of  chemicals  selected  for 
testing;  all  52  chemical  test  starts  in  FY 
1981  included  special  studies. 

•  Made  the  completion  of  the  90-day 
study  a  major  decision  point  in  the  NTP; 
that  is,  prechronic  data  together  with 
results  from  special  studies,  e.g.,  genetic 
toxicology,  fertility/reproductive 
assessment,  chemical  disposition,  allow 
a  more  informed  decision  as  to  whether 
the  two-year  study  should  be  initiated. 

•  Incorporated  fertihty  and 
reproductive  assessments  into  all  90-day 
prechronic  studies. 
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•  Stabilized  numbers  of  chemical  test 
starts  in  the  microbial  (Salmonella) 
mutagenesis  assay  at  about  300  test/ 
year. 

•  Completed  validation  and  began 
testing  chemicals  in  two  other  genetic 
toxicology  assays:  in  vitro  mammalian 
cytogenetics  and  the  fruit  fly  Drosophila 
melanogaster. 

•  Completed  peer  review  and 
approval  of  the  technical  reports  for  23 
carcinogenesis  bioassays. 

•  Expanded  and  improved  the  quality 
assessment  for  the  pathology  component 
of  the  bioassay  program. 

•  Continued  assessment  of  the 
carcinogenicity  of  chemicals  and  certain 
complex  mixtures  found  in  the 
occupational  environment. 

•  Completed  vahdation  of  a 
comprehensive  neurobehavioral  test 
battery. 

•  Continued  interlaboratory  testing  of 
an  immunotoxicology  test  battery. 

•  Continued  an  interagency 
coordinated  effort  on  benzidine,  two 
benzidine  congeners,  and  13  benzidine 
and  congener-based  dyes  with  regard  to 
their  chemical  disposition  and 
mutagenic  and  carcinogenic  effects. 

•  Started  a  major  initiative  to  develop 
short-term  prescreens  for  presumptive 
teratogenic  activity  of  chemicals. 

•  Began  a  collaborative 
interlaboratory  behavioral  teratology 
initiative. 

•  Introduced  a  new  research  and 
methods  development  initiative  in 
cutaneous  toxicology. 

•  Continued  evaluation  of  pulmonary 
function  indices  as  a  complement  to 
standard  pathologic  assessment  of  lung 
injury. 

•  Initiated  field  studies  on  the  utility 
of  the  toxicology  data  management 
system  (TDMS)  for  meeting 
experimental  data  capture/processing 
needs  of  the  bioassay  program. 

•  Continued  research  aimed  at 
modifying  the  experimental  design  of 
the  chronic  bioassay  to  provide  better 
data  for  low-dose  toxicology  evaluation, 
for  more  complete  toxicology  profiles, 
and  for  risk  assessment. 

•  Adopted  major  statistical 
modifications  in  the  analysis  of  data 
and  results  for  the  NTP  technical 
reports. 

•  Modified  the  chemical  nomination 
and  selection  process  to  enhance  the 
peer  review  of  nominations  and  incrvasa 
opportimityu  for  public  comment 

•  Held  the  third  annual  NTP  Open 
Meeting  in  conjunction  with  the  Society 
ef  Toxicology  annual  meeting. 

The  NTPs  ongoing  and  planned 
activities  in  toxicological  resefirch, 
testing,  test  methods  development,  and 
validation  efforts  as  well  as  other  key 


program  activities  are  described  in 
capsule  form  in  the  following  pages  and 
in  more  detail  in  the  main  body  of  the 
Annual  Plan. 

Cellular  and  Genetic  Toxicology 

(See  pages  35  to  73) 

Genetic  toxicology  continues  to  be  an 
area  of  major  testing  emphasis.  During 
FY  1981,  264  tests  were  completed  in  the 
initial  testing  phase  for  chemical 
mutagens,  the  in  vitro  microbial  assay  in 
Salmonella.  In  FY  1982.  there  will  be  300 
more  chemical  test  starts  in  Salmonella. 

Vahdation  of  the  in  vitro  mammaUan 
cytogenetic  assay  was  completed. 
Seventy-six  chemical  tests  will  be  done 
using  this  system  in  FY  1982.  Testing  for 
heritable  genetic  effects  began  in  the 
Drosophila  melanogaster  mutagenesis 
system  in  FY  1981  and  72  test  starts  are 
scheduled  for  FY  1982. 

There  was  a  markedly  increased 
effort  in  methods  development  and 
vahdation  in  FY  1981.  This  emphasis 
which  will  continue  in  FY  1982  is  being 
placed  on  short-term  testa  for 
mutagenicity  and  aneuploidy  in 
microbial  systems  and  yeasts  as  well  as 
on  development  of  methods  for 
measuring  mutagenicity,  cytogenetic 
damage  and  transformation  in 
manunaUan  cells. 

Carcinogenesis  Testing 

(See  pages  74  to  100) 

Ehiring  FY  1981.  23  long-term 
bioassays  were  completed  and  the 
conclusions  and  data  evaluation  were 
approved  by  the  external  NTP  peer 
review  panel.  There  were  52  new 
chemical  starts  in  the  prechronic  testing 
phase  of  the  bioassay.  The  major  thrust 
continued  to  involve  a  broadening  of  the 
protocols  for  the  prechronic  phase  to- 
provide  information  on  toxic  endpoints 
other  than  cancer — fertility  and 
reproductive  assessment,  for  example. 
All  bioassay  Starts  begim  in  FY  1981  had 
an  expanded  design  including  one  or 
more  special  studies.  There  were  a 
number  of  new  or  ongoing  long-term 
carcinogenesis  studies  concerned  with 
chemicals  or  mixtures  of  chemicals 
which  humans  may  encounter  in 
occupational  settmgs.  In  FY  1982,  the 
NTP  plans  to  start  19  new  toxicology 
and  carcinogenesis  bioassays,  all  with 
expanded  protocols,  and  expects  to 
complete  27  long-term  bioassays. 

Toxicologic  Characterization 

(See  pagea  101  to  104) 

Major  testing  initiatives  are  acute,  14- 
day  and  90-day  e}q)eriment8  with 
chemicals  originally  selected  for 
evaluation  as  to  carcinogenic  potential. 


The  completion  of  the  90-day  study  was 
made  a  major  decision  point  in  the  NTP. 
There  were  major  revisions  of  protocols 
m  FY  1980-1981  to  include  measurement 
of  organ  weights,  broadened  pathology 
in  prechronic  studies,  hematology, 
selected  organ  function  assessment,  and 
chemical  disposition.  A  new  program  in 
cutaneous  toxicology  was  initiated.  In 
FY  1982,  major  additions  to  the  general 
toxicology  screen  will  include 
development  and  evaluation  of  clinical 
chemistry  procedures  for  organ  function 
assessment,  and  measures  of 
reproductive  dysfunction  at  the  end  of 
the  90-day  phase. 

Immunological  Toxicology 

(See  pages  113  to  116] 

In  FY  1981  continued  focus  was 
placed  on  refining  and  validating  a 
panel  of  immunology  and  host 
resistance  procediwes  to  define 
immunotoxicity  of  chemicals  and 
correlate  changes  in  immune  function 
with  changes  in  host  resistance.  Several 
chemicals  were  investigated  using  this 
panel 

Neurobehavioral  Toxicology 

(See  pages  117  to  121) 

Standardization  and  validation  of  a 
neurobehavioral  test  battery  was 
completed  in  FY  1981.  Neurotoxic 
profiles  generated  by  the  battery  are  in 
accord  with  known  neurotoxicity  in 
animals  for  a  series  of  toxicants.  Indepth 
studies  are  continuing  on  the 
neurotoxicity  of  Kepone  in  adult  rats 
and  in  rats  exposed  during  the  perinatal 
period.  Human,  both  laboratory  and 
worksite,  studies  as  well  as  animal 
studies  were  carried  out  to  measure  the 
neurobehavioral  effects  of  exposure  to 
single  chemicals  and  combinations  of 
chemicals  found  in  the  workplace.  In  FY 
1982,  further  development  of  automated 
procedures  is  planned  to  assess  toxicity 
in  animals  using  naturally  occurring 
domiciUary  (home  cage]  behaviors,  such 
as  spontaneous  motor  activity  and 
ingestive  behaviors. 

Pulmonary  Toxicology 

(See  pages  122  to  124) 

Assess  of  pulmonary  function  indices 
continued  as  a  complement  to  standard 
pathologic  evaluation  of  lung  injury. 
After  chronic  inhalation  exposure  of  rats 
to  ozone,  acrolein,  and  chlorine,  the 
function  tests  were  shown  to  be  more 
sensitive  in  detecting  small  airway 
damage  than  pathologic  examination  at 
the  light  microsoopy  level.  Also, 
increased  pulmonary  resistanoe 
indicated  alterations  of  the  large 
airways  not  observed  dinlng^athologic 
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examination.  An  animal  (monkey) 
model  of  human  occupational  asthma 
was  further  perfected. 

Reproductive  and  Development 
Toxicology 

(See  pages  125  to  134) 

In  FY  1981,  testing  standard 
teratologic  assays  was  completed  on  six 
chemicals  and  was  in  progress  for  nine 
other  chemicals.  Studies  on  10  to  12 
additional  chemicals  will  be  initiated  in 
FY  1982.  A  standardized  protocol  was 
developed  for  use  in  a  collaborative 
behavioral  teratology  study.  Six 
behavioral  tests  will  begin  to  be 
evaluated  in  six  laboratories  in  FY  1982 
for  their  sensitivity  to  the  behavioral 
teratogens,  d-amphetamine  sulfate  and 
methyl  mercuric  chloride.  The  effects  of 
a  few  chemicals  on  male  and  female 
reproductive  function  as  well  as  on 
postnatal  development  was  examined 
indepth.  A  primary  emphasis  in  FY  1982 
will  be  on  developing  short-term 
prescreens  in  reproductive  system 
toxicology  and  teratology,  including 
both  in  vivo  and  in  vitro  teratologic  test 
systems  and  a  continuous  breeding 
assay  for  fertility  assessment 

Resources  and  Planning  Assumptions 

(See  pages  13  to  15) 

The  estimated  budget  for  FY  1982 
provides  for  a  funding  level  of  $72.1 
million  compared  with  FY  1981 
obligations  of  $70.5  million.  Emphasis 
will  be  put  on:  (1)  stabilizing  the  number 
of  chemicals  NTP  places  on  test, 
particularly  those  on  long-term  studies, 
and  (2)  devoting  a  greater  proportion  of 
resources  and  attention  to  test  methods 
development  and  validation.  NTP  will 
start  19  chemicals  in  the  prechronic 
phases  of  the  bioassay,  all  of  which  will 
have  broadened  protocols  aimed  at 
more  complete  characterization  of  the 
toxic  profiles.  Emphasis  will  be  given  to 
developing  methodologies  needed  to 
study  chemical  mixtures,  their 
intersections  and  potential  toxic  effects, 
and  to  improving  experimental  designs 
and  deriving  new  tests  to  permit  better 
species-to-species  extrapolation. 

Oversight  and  Review 

(See  pages  18  to  23) 

The  Executive  Committee  continues  to 
provide  primary  oversight  and 
coordination  for  the  Program,  while  the 
Board  of  Scientific  Coimselors  provides 
scientific  surveillance.  A  standing  Board 
subcommittee  supplemented  with  other 
non-government  experts  provided  peer 
review  for  the  technical  reports  of  the 
results  of  NTP  bioassays.  It  reviewed  23 


toxicology  and  carcinogenesis  bioassay 
reports  in  FY  1981. 

Two  special  external  reviews  of  the 
Program  were  effected  in  FY  1981,  one 
by  the  DHHS  Office  of  Management  and 
Budget,  and  a  second  by  the  House  of 
Representatives  Committee  on  Science 
and  Technology,  Subcommittee  on 
Investigations  and  Oversight.  Both 
reviews  noted  considerable  progress  by 
the  NTP  in  moving  towards  meeting 
objectives  and  were  supportive  of  the 
Program. 

Coordination  and  Communication 

(See  pages  24  to  27) 

Two  special  initiatives  were 
undertaken  in  FY  1981  which 
exemplified  NTP's  developing  role  as  a 
focus  for  information  exchange  and 
collaboration  among  ^x>ups  concerned 
with  current  problems  of  chemicals 
toxicology.  One  was  an  interagency 
testing  initiative  by  the  National  Center 
for  Toxicologic  Research  (NCTR),  the 
National  Institutes  of  Health  (NIH).  and 
the  National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  involving 
integrated  studies  on  benzidine,  two 
benzidine  congeners,  and  13  benzidine- 
and  congener-derived  dyes  for 
mutagenicity,  diemical  disposition, 
pharmacokinetics,  and  carcinogenicity. 
The  initiative  was  conceived  by  these 
agencies  in  collaboration  with  the 
Environmental  Protection  Agency  (EPA), 
the  Consumer  Product  Safety 
Commission  (CPSC),  and  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  with 
cooperation  from  the  dye  industry. 
For  the  second,  the  NTP  and  the 
Interagency  Regulatory  Liaison  Group 
(IRLG)  sponsored  a  joint  conference  on 
phthalate  esters  to  survey  the  available 
information  with  respect  to  uses, 
exposures,  potential  substitutes,  and 
known  human  health  effects;  to 
summarize  Federal  agency  activities;  to 
review  animal  toxicology  and  identify 
ongoing  studies:  and  to  assess 
additional  testing  and  research  needs. 
As  a  result  the  NTP  was  asked  to  serve 
as  a  central  clearinghouse  for  data 
generated  through  ongoing  studies  and 
to  coordinate  future  testing  efforts, 
including  its  own  testing  initiative. 


Organization 

(See  pages  28  to  29] 

In  July  1081.  transfer  of  the 
carcinogenesis  bioassay  program  ftt)m 
the  NCI  to  the  NIEHS  was  approved 
thereby  completing  the  process  begun  in 
FY  1980  with  assumption  of 
administrative  responsibilities  for  the 
bioassay  program  activities  by  NIEHS. 
The  Toxicology  Research  and  Testing 


Program,  NIEHS,  headed  by  the  NTP 
Deputy  Director,  now  combines  under 
NIEHS  management  tiie  broad-based 
chemical  toxicity  testing  efforts 
transferred  horn  NCI  along  with  NIEHS 
testing  and  test  development  activities 
under  the  NTP. 

Data  Management  and  Analysis 
(See  pages  155  to  158) 

A  major  effort  was  the  continuing 
development,  modification  and  initial 
implementation  of  the  toxicology  data 
management  system  (TDMS)  to  support 
the  animal  bioassay  program.  Attention 
in  FY  1982  will  be  given  to  Implementing 
the  system  in  NTP  contract  laboratories 
and  to  coordinating  use  of  the  system.  A 
chemical  management  and  tracking 
system  was  initiated.  Possible  statistical 
modifications  of  the  basic  experimental 
design  of  the  two-year  bioassay  are 
being  investigated  with  an  aim  being  to 
increase  the  usefulness  of  the  bioassay 
for  low-dose  risk  estimation  and 
extrapolation.  Several  statistical 
modifications  were  introduced  into  the 
NTP  technical  reports. 

Chemical  Nomination  Chemical 
Selection 

(See  pages  136  to  146) 

During  FY  1981.  modifications  were 
made  in  the  chemical  nomination  and 
selection  process  intended  to  improve 
peer  review  of  and  increase  public  input 
on  nominated  chemicals.  This  includes 
the  use  of  primary  and  secondary 
reviewers  on  the  Chemical  Evaluation 
Committee  to  more  closely  evaluate  the 
available  information  and  to  recommend 
specific  testing  and  external  review  by 
the  Board  of  Scientific  Counselors. 
Opportimity  for  public  comment  is 
provided  through  Federal  Register 
annoimcements  which  hst  nominated 
chemicals  and  recommended  testing. 

Information  General  and  Dissemination 

(See  pages  162  to  166) 

The  Annual  Plan  and  die  NTP 
Technical  Bulletin  continue  to  be  the 
main  communications  media  to  keep 
interested  persons  and  groups  informed 
about  the  NTR's  accomplishments  and 
current  proposed  activities.  The  active 
mailing  list  now  includes  about  6500 
entries.  "Hie  third  NTP  C^en  Meeting 
was  held  March  1, 1981  in  conjunction 
with  the  Annual  Meeting  of  the  Society 
of  Toxicology. 

Annual  Report  on  Carcinogens 
(See  pages  187  to  170) 

The  Second  Annual  Report  on 
Carcinogens  will  be  published  during 
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the  first  quarter  of  FY  1982,  and  includes 
entries  on  88  substances,  chemicals,  or 
manufacturing  processes  which  are 
either  known  to  be  carcinogenic  or  may 
reasonably  be  anticipated  to  be 
carcinogenic  for  humans  and  to  which  a 
significant  number  of  persons  residing  in 
the  United  States  are  exposed.  The 
Report  summarizes  the  available 
information  on  human  exposure  data, 
evidence  for  carcinogenicity  from 
human  and  animal  studies,  production 
and  use  data,  and  applicable  Federal 
regulations. 

Introduction 

In  October  1981.  the  National 
Toxicology  Program  (NTP)  began  its 
fourth  year  of  operation  and  its  first 
year  in  permanent  status  as  a  major 
cooperative  component  of  the 
Department  of  Health  and  Human 
Services  (DHHS).  Although  still  a  young 
organization,  the  NTP  has  nevertheless 
achieved  a  degree  of  maturity  as 
evidenced  by  its  accomplishments  and 
by  its  establishment  as  a  permanent 
program  by  the  Secretary  of  HHS  in 
October  1981. 

The  National  Toxicology  Program  was 
established  by  the  Secretary, 
Department  of  Health,  Education,  and 
Welfare  (now  DHHS),  in  November  1978 
as  a  Department-wide  effort  to  provide 
information  about  potentially  toxic 
chemicals  to  regulatory  and  research 
agencies,  and  to  strengthen  the  science 
base  in  toxicology. 

The  need  for  creating  such  a  program 
evolved  over  the  past  two  decades  from 
the  increasing  scientific,  regulatory,  and 
congressional  concerns  about  the  human 
health  effects  of  chemical  agents  in  the 
environment.  Increases  in  many  human 
diseases  can  be  traced  directly  or 
indirectly  to  chemical  exposures.  Thus, 
decreasing  or  eliminating  human 
exposure  to  such  chemicals  will  prevent 
some  human  disease  and  disability. 

The  following  sections  describe  the 
recent  history  of  Federal  toxicology 
testing  and  methods  development 
activities  leading  to  the  establishment  of 
the  NTP,  and  delineate  the  structure, 
objectives  and  current  future  direction 
of  the  Program. 

Evolution  of  Federal  Testing 
Programs — ^The  earliest  Federally 
mandated  efforts  to  deal  with  problems 
of  chemical  toxicity  took  place  in  the 
pharmaceutical  and  food  additive 
industries  where  extensive  safety 
testing  was  required  by  the  Federal 
Food,  Drug,  and  Cosmetic  Act  of  1938. 
This  testing,  however,  was  primarily  for 
acute  toxic  effects  and  did  not  address 
the  consequences  of  long-term  exposure 
to  chemical  agents.  Then  in  the  early 
19608  the  National  Cancer  Institute 


(NCI)  began  a  program  intended  to 
determine  whether  particular 
substances  could  cause  cancer  in 
experimental  animals  as  a  result  of  long- 
term  exposure.  Later  NCI  contracted  for 
a  screening  study  of  a  number  of 
pesticides  to  determine  if  they  were 
carcinogenic  These  early  efforts  were 
the  antecedent  of  NCTs  carcinogenesis 
bioassay  program;  the  long-term 
administration  of  chemicals  to 
laboratory  animals  remains  the 
principal  method  for  determining 
whether  substances  are  carcinogenic. 
But  while  such  laboratory  testing 
contributed  greatly  to  the  development 
of  the  knowledge  base  regarding  the 
carcinogenic  potential  of  chemicals,  it 
did  not  attempt  to  predict  for  toxic 
effects  other  dian  cancer. 

Attention  on  Endpoints  Other  Than 
Cancer — Prior  to  the  19608  and 
continuing  into  the  decade  of  the 
seventies,  advances  were  being  made  in 
other  areas  of  research  that  eventually 
would  permit  a  more  comprehensive 
approach  to  the  problems  of  chemical 
toxicity.  Information  was  developed  that 
indicated  many  environmental  chemical 
agents  interfere  with  cell  replication, 
and  thus,  might  have  an  adverse  effect 
on  genetic  inheritance.  Moreover. 
information  was  developed  that 
provided  presumptive  evidence  that 
many  compounds  which  are  mutagenic 
also  may  be  carcinogenic  Thus,  the 
testing  of  compoimds  for  mutagenic 
activity  held  some  promise  for 
decreasing  the  number  of  compounds 
that  require  testing  in  a  complete  cancer 
bioassay,  thereby  resulting  in  significant 
savings  in  time  and  resources. 

These  findings  resulted  in  great 
energy  and  resources  being  invested  in 
developing  rapid  and  inexpensive 
means  to  establish  the  potential  toxicity 
of  chemical  substances.  Central  to  these 
efforts  were  programs  within  the  NIEHS, 
NCTR  and  NIOSH  that  were  developing 
tests  for  toxicologic  endpoints  other 
than  cancer,  such  as  mutagenesis.  These 
had  evolved  from  broad  based 
toxicology  research  programs  at  these 
agencies  which  covered  the  spectrum 
from  basic  research  to  chemical  testing. 
The  NCI  also  was  supporting  an 
extensive  validation  effort  in 
mutagenesis.        « 

Interest  of  Congress  and  Regulatory 
Agencies — ^During  the  1970s  largely  in 
response  to  increasing  public  awareness 
of  environmental  hazards,  there  was 
major  congressional  activity  aimed  at 
providing  legislative  tools  for  the 
regulatory  agencies  to  reduce  or  prevent 
exposure  to  hazardous  substances.  This 
new  legislation  (especially  the  1976 
Toxic  Substances  Control  Act,  TSCA) 
greatly  increased  the  need  of  the 


regulatory  agencies  to  know  more  about 
the  toxicity  of  environmental  agents.  In 
addition,  as  has  been  illustrated  by  the 
recent  controversies  surrounding 
saccharin  and  nitrates,  the  regulatory 
agencies  have  recognized  they  must 
interpret  the  results  of  laboratory  and 
animal  tests  in  terms  of  their  relevance 
to  humans  and  make  those  interpretlre 
implications  understandable  to  the 
public — thus,  the  increased  activity  In 
the  area  of  risk  assessment 

Identification  of  Testing  Programs' 
Limitations — As  a  result  of  their  specific 
regulatory  or  research  needs.  Federal 
agencies  began  to  develop  or  intensify 
test  programs  in  a  variety  of  areas.  Most 
of  these  test  programs  were  limited  in 
scope,  and  therefore  did  not  take  into 
account  either  exposure  sources  and 
amounts  or  toxicities  other  than  the 
ones  of  specific  interest  to  the 
sponsoring  agency.  In  addition,  the 
research  and  regulatory  agencies  often 
were  looking  at  the  same  compounds, 
but  for  different  reasons,  thereby 
contributing  to  the  appearance  of 
overlap  and  duplication  among  their 
programs.  In  looking  at  the  broad  field 
of  toxicology  testing,  it  became  appcuent 
that  the  Federal  testing  capacity  was  not 
being  used  to  best  advantage,  and 
would  benefit  from  better  coordination 
and  program  integration.  Given  that  the 
Public  Health  Service  of  DHHS  is 
responsible  for  safeguarding  the  public's 
health,  and  prevention  of  human 
exposure  to  toxic  substances  is  integral 
to  disease  prevention,  the  establishment 
of  the  NTP  was  a  logical  outgrowth  &om 
the  need  for  better  coordination  and 
program  integration  of  Federal 
toxicology  research  and  testing. 

Program  Structure — In  structuring  the 
new  program,  the  Secretary  wanted  to 
meet  two  overriding  needs:  (1)  integrate 
DHHS  activities  to  permit  the  most 
effective  use  of  the  Department's 
resources  and  consolidate  expertise  in 
those  areas  of  science  required  to 
determine  the  full  toxicologic  potential 
of  selected  chemicals,  and  (2)  establish 
an  effective  dialogue  between  the 
research  and  regulatory  agencies  so  that 
stronger  links  could  be  forged  between 
toxicology  research  and  the  needs  of  the 
regulatory  agencies. 

The  NTP  was  envisioned  as  a  means 
of  bringing  together  the  Department's 
major  toxicological  research  and  testing 
activities — most  of  which  had  been 
developed  tti  support  different 
organizational  mission — to  mount  a 
coordinated  attack  on  the  problems  of 
toxic  chemicals.  Because  there  was  no 
general  agreement  within  the 
Department  on  how  best  to  structure 
these  activities,  the  Secretary,  as  an 


interim  measure,  decided  to  establish  a 
program  supported  throo^  vohmtary 
allocations  of  staS,  space  and  resources 
from  the  relevant  DfBiS  agencies  that 
would  be  managed  by  a  Program 
Director. 

The  NTP  consists  of  the  relevant 
toxicology  activities  of  the  National 
Cancer  Institute  (NIH/NCI)  and  the 
National  Institute  of  Environmental 
Health  Sciences  (NIH/HIEHS):  the  Food 
and  Drug  Administration's  National 
Center  for  Toxicoiogical  Research 
(FDA/NCTR);  and  the  Centers  for 
Disease  Control's  National  Institute  for 
Occupational  Safety  and  Health  (CDC/ 
NIOSH).  Resources  for  the  program 
originate  from  the  budgets  of  these 
agencies.  The  NTP  activities  to  which 
these  agencies  allocate  their  resources 
are  planned  and  carried  out  as  a 
coordinated  whole  under  the  leadership 
of  the  Program  Director,  Dr.  David  P. 
Rail,  who  also  is  Director  of  the  NIEHS. 
For  purposes  of  the  NTP.  he  reports  to 
the  Assistant  Secretary  for  Health. 
DHHS. 

Each  year,  when  resources  of  the 
DHHS  agencies  are  identified, 
memoranda  of  understanding  are 
prepared  and  signed  by  the  head  of  each 
agency  and  the  NTP  Director.  These 
memoranda: 

1.  Specify  those  resources  to  be 
devoted  to  the  Program. 

2.  Identify  Program  components  by 
organi^tional  title. 

3.  Identify  project  areas  and  projects 
to  be  devoted  to  the  Program. 

4.  Identify  supporting  elements  of  the 
agencies,  and  their  responsibilities. 

The  capabilities  of  the  NTP  are  also 
augmented  through  an  interagency 
agreement  with  the  National  Library  of 
Medicine  that  provides  the  NTP  with 
expertise  in  toxicology-related  portions 
of  its  technical  information  services. 

Incorporation  of  Regulatory 
Concerns — So  that  regidatory  concerns 
would  be  joined  with  the  Program,  the 
Secretary  asked  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  of  the  Department  of  Labor,  the 
Environmental  Protective  Agency  (EPA), 
and  the  Consumer  Product  Safety 
Commission  (CPSC)  to  participate  in  the 
NTP  as  active  members  of  the  Executive 
Committee. 

The  Executive  Committee,  the  NTFa 
major  advisory  group,  is  made  up  of  the 
heads  of  both  the  DHHS  research 
agencies  and  the  regulatory  agencies. 
Also  included  are  the  Director  of  NIH 
and  the  Office  of  the  Assistant  Secretary 
for  Health,  DHHS.  This  unique  NTP 
aggregation  assures  continuing  input 
from  the  research  and  regulatory 
agencies  into  critical  phases  of  the  NTP 
operations  including  nomination. 
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selection,  and  setting  of  priorities  for 
chemicals  to  be  placed  on  test; 
determination  of  priorities  for  test 
methods  development  and  vaUdation; 
and  oversight  of  program  planning  and 
balance. 

This  organizational  arrangement 
brings  together  the  Department's 
expertise  in  toxicology  and  the 
regulatory  agencies'  experience  and 
concerns  to  produce  a  more  coordinated 
approach  to  toxicology  research  and 
testing  of  chemicals.  In  this  way, 
information  needed  for  controlling 
hazardous  substances  and  for  protecting 
the  health  of  the  American  people  can 
be  developed. 

Objectives  of  the  Program — Within 
the  frameworic  of  its  chaige  to  identify 
those  chemicals  potentially  toxic  to 
humans,  the  broad  goal  of  the  NTP  is  to 
coordinate  and  strengthen  the  activities 
of  the  Department  of  Health  and  Human 
Services  in  testing  chemicals  of  public 
health  concern,  as  well  as  to  develop 
and  vahdate  new  and  better  integrated 
test  methods.  Four  specific  goals  are 
identified: 

— ^To  expand  the  toxicologic  profiles 
of  the  chemicals  nominated,  selected, 
and  being  tested,  fai  the  carcinogenesis 
bioessay  process,  a  variety  of  special 
studies  were  integrated  into  all 
prechronic  and  chronic  experimoits 
begim  during  FY  1961. 

— ^To  increase  the  number  and  rate  of 
chemical  testing,  within  the  funding 
limits.  For  instance,  the  rate  of  chemical 
testing  for  mutagenic  effects  has 
increased  each  year. 

— ^To  develop,  coordinate,  and 
continue  to  validate  a  series  of  test 
protocols  more  appropriate  for 
regulatory  needs.  The  protocol  for  the 
two-year  carcinogenesis  bioassay  has 
been  broadened  to  include  special 
studies  aimed  at  detecting  o^er  types  of 
toxicity  during  the  acute  and  90-day 
testing  phases.  Test  batteries  for  the 
assessment  of  genetic,  neurobehavioral. 
and  immunological  toxicology  and 
effects  on  reproduction  and  fertility 
have  been  or  are  being  developed  and 
validated. 

— ^To  establish  a  co<Mviinated 
communications  network  to  collect, 
evaluate,  and  disseminate  toxicology 
information  generated  by  the  Program: 
research  and  test  results,  methods 
development  and  validation,  and  odier 
Program  activities.  As  a  quarterly 
complement  to  the  Annual  Plan,  a  NTP 
Technical  Bulletin  began  pubUcation  in 
FY  1980. 

Current  and  Future  Directions — 
During  the  first  three  years,  the  NTP  has 
made  considerable  progress  toward  its 
objectives.  Much  remains  to  be 
acoorapUshed,  however,  and  certain 


important  shifts  in  organization  and 
program  emphasis  are  noted: 

Two  major  organizational  actions 
occurred,  one  late  in  FY  1981  and  the 
other  early  in  FY  1982.  The  Program, 
which  had  existed  under  an 
experimental  status  since  its  inception, 
was  granted  permanent  status  by  the 
Secretary  of  HHS  in  October  1981. 
Presumably,  this  recognition  of  the 
continuing  need  for  the  Program  will 
enable  better  long-range  planning  and 
enhance  recruiting  efforts  for  key  staff 
positions.  Secondly,  the  transfer  of  the 
NQ  carcinogenesis  bioassay  program, 
including  its  peronnel  and  resources,  to 
the  NIEHS  was  approved  by  the 
Secretary  in  the  fourth  quarter  of  FY 
1981.  Administrative  responsibilities  for 
the  activities  of  the  bioassay  program 
had  been  transferred  m  FY  1980.  This 
action  has  already  enhanced  the  overall 
integration,  coordination,  and 
management  of  the  NIH  component  of 
the  NTP. 

Changes  in  program  direction  over  the 
first  three  years  are  marked  in  two 
areas,  one  being  an  increasing  emphasis 
on  short-term  test  methods  development 
and  vaUdation  coupled  with  a  decreased 
emphasis  on  standard  testing, 
particularly  in  the  long-term  bioassay. 
For  example,  a  major  initiative  was 
started  in  FY  1981  to  develop  short-term 
prescreens  for  teratogenesis.  A  second 
major  shift  in  program  emphasis  has 
been  to  broadoi  the  protocols  through 
addition  of  various  special  studies  for 
the  prechronic  phases  of  the  long-term 
bioassay  and  thereby  establish  the 
prechronic-chronic  interface  as  a  major 
decision  point  This  saves  both  to  better 
set  priorities  for  the  fewer  numbers  of 
compounds  committed  to  chronic  tests 
and  to  provide  more  information  on 
toxic  endpoints  other  than  cancer.  An 
important  area,  just  began  in  FY  1981. 
was  the  effort  to  improve  the 
experimental  design  of  the  long-term 
bioassay  to  enhance  the  value  of  the 
information  obtained  for  possible  use  in 
risk  estimation.  Ilie  ultimate  value  of 
data  derived  from  toxicologic  studies 
lies  in  how  well  the  findings  predict  for 
humans. 

The  following  chapters  discuss 
Program  resources,  oversight  and 
review,  coordination  and 
communication,  organizational 
structure,  and  describe  in  detail  the 
NTFs  ongoing  and  planned  efforts  in 
toxicology  research,  testing,  and  test 
methods  development  and  vaUdation  as 
weU  as  other  key  program  activities 
such  as  chemical  nomination  and 
selection,  information  generation  and 
dissemination,  and  data  management 
and  analysis. 
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Resources  and  Planning  Assumptioas 

The  NTP  is  not  funded  by  separate 
appropriations:  instead  NTTP  relies  on 
voluntary  contributions  from  the 
member  DHHS  agencies.  The  amount  of 
resources  allocated  to  the  NTP  is 
specified  in  memoranda  of 
understanding  drawn  after  the  agencies 
receive  their  funding  through  the 
Congressional  appropriations  process. 
The  NTFs  FY  1981  obligations  were 
$70.5  million.  Using  the  member 
agencies'  current  NTP  allocations,  the 
estimated  budget  for  FY  1982,  compared 
with  the  actual  obligations  for  FYs  1979. 
1980,  and  1981,  is  shown  in  Figxire  1. 

Personnel  ceiling  increases  provided 
the  NTP  have  been  in  the 
carcinogenicity  testing  area.  These 
increases  were  required  to  meet  the 
commitment  to  shift  from  use  of  a  prime 
contractor  to  government  managment  of 
many  of  the  NCI  testing  contracts.  This 
significant  change  reflects  NTFs 
adherence  to  a  strong  recommendation 
made  in  a  study  by  the  Government 
Accounting  Office. 

Original  program  goals  were  based  on 
the  assumption  that  NTFs  resources 
would  increase  annually  to  a  greater 
degree  than  has  occurred.  Thus  early 
projections  for  the  number  of  chemicals 
that  could  be  started  on  test  in  the  pre- 
chronic  and  chronic  bioassays  and  in 
special  studies  and  for  a  broad  range  of 
test  methods  that  could  be  developed 
and  validated,  have  been  modified  as  a 
result  of  subsequent  budgetary 
constraints.  Therefore.  NTFs  abihty  to    ^ 
increase  the  scope  of  test  development 
and  validation  activities  was  delayed 
because  of  long-range  obligations  that 
had  to  be  met  with  the  available 
resources.  For  example,  the 
carcinogenesis  bioassay  program, 
originally  under  NCI  and  now  under 
NIEHS— which  continues  to  receive  the 
largest  amount  of  funds  for  NTP — had  a 
major  commitment  to  long-term 
carcinogenesis  testing.  Congress 
specified  that  additional  funds  allocated 
to  NTP  were  to  be  used  primarily  for 
long-term  carcinogenicity  testing.  Prom 
chemical  selection  for  the  two-year 
bioassay  through  the  issuance  of  the 
technical  report  takes  about  64  months. 
It  is  only  now — in  its  third  year  of 
operation — that  NTFs  impact  on 
program  balance  is  cleariy  evident 
Recent  improvements  in  the  chemical 
selection  process  and  in  the 
experimental  design  of  the  pre-chronic 
testing  phase  have  enabled  the  NTP  to 
reduce  the  number  of  chemicals 
requiring  two-year  toxicology  and 
carcinogenesis  bioassays.  This 
reduction  allows  increased  allocation  of 


resources  to  short-term  test  methods 
development  and  validation  activities. 

With  future  budget  projections  and 
the  state-of-the-art  for  toxicology  as  the 
basis  for  planning,  the  NTP  has 
determined  that  it  must  concentrata  on: 
(1)  StabiUzing  the  number  of  compounds 
placed  on  test  in  each  particular 
program  area,  particularly  in  long-term 
testing,  and  (2)  Focusing  its  test  methods 
development  and  validation  efforts  in 
those  areas  closest  to  fruition  as  well  as 
in  those  areas  most  urgently  needed. 

While  NTP  will  be  shifting  from  a 
relatively  large  testing  program  to  a 
more  focused  one,  an  attempt  will  also 
be  made  to  improve  and  increase  the 
information  to  be  gleaned  from  the 
integrated  testing  activities.  This  will  be 
accomplished  through  the  continued 
improvements  in  experimental  test 
designs  expected  as  a  result  on  NTFs 
investigation  of  optimum  dose  levels 
and  experimental  animal  model 
parameters  and  adaption  of  test 
protocols  to  specific  chemicals.  Through 
this  means,  NTP  will  be  able  to  develop 
data  more  useful  for  low-dose  toxicity 
extrapolation,  while  preserving  the 
detection  potential  of  the  current 
carcinogenesis  bioassay  protocols. 

In  the  area  of  methods  development 
and  validation,  NTP  will  concentrate  on: 
(1)  completing  validation  of  test  methods 
now  under  development;  (2)  developing 
the  sophisticated  research  tools  and 
knowledge  needed  to  study  the  urgent     * 
problem  of  chemical  mixtures,  their 
interactions,  and  their  toxic  effects;  and 
(3)  developing  methodologies  needed  to 
permit  low-dose  extrapolation  from  test 
species  to  other  species,  including 
humans  (as  an  example,  NTP  already 
has  initiated  a  program  evaluating  DNA 
repair  to  complement  its  mutagenicity 
screening  so  that  such  testing  will 
approximate  more  closely  the  human 
situation). 

In  the  coming  years,  the  NTP  expects 
to  devote  more  of  its  resources  and 
attention  to  the  critical  task  of  test 
methods  development  and  validation. 
This  has  been  cited  repeatedly  by  the 
regulatory  agencies,  and  by  the  private 
and  industrial  sector,  as  the  area  to 
which  NTP  should  devote  a  major  effort 

Oversight  and  Review 

Because  of  the  complex  scientific 
tasks  assigned  to  the  NTP,  and  the  need 
to  integrate  the  programmatic  activities 
of  a  variety  of  agencies,  the  NTP 
considered  it  necessary  to  establish 
more  than  a  single  mechanism  for 
oversight  and  review  of  the  Program. 
These  mechanisms,  which  include  the 
Executive  Committee  and  the  Board  of 
Scientific  Counselors,  also  have  helped 
ensure  Integration  of  NTP  efforts  and 


coordination  of  activities  among  the 
health  research  and  health  regulatory 
agencies,  as  well  as  with  industry. 
Through  these  mechanisms,  the  NTP  is 
assured  that: 

•  Program  planning  and  balance  are 
designed  with  input  from  the  health 
research  and  health  regulatory  agencies, 
as  well  as  from  the  pubUc,  industry,  and 
other  non-government  groups; 

•  testing  and  test  methods 
development  and  validation  activities 
are  responsive  to  the  needs  of  the  other 
agencies,  are  coordinated  with  those 
activities  to  be  carried  out  by  the  other 
agencies  and  industry,  and  are 
complementary  to  efforts  undertaken 
elsewhere; 

•  research  and  testing  efforts  receive 
extensive  peer  review  for  scientific 
adequacy,  merit  and  relevance; 

•  applied  research  needs  are 
identified  and  can  be  targeted; 

•  chemicals  selected  for  testing  are 
evaluated  thoroughly;  and 

•  planning  and  decision-making 
processes  are  open,  with  opportunity 
provided  for  public  input  and  comment 

The  non-DHHS  agencies  associated 
with  the  Program  also  profit  from  these 
NTP  oversight  and  review  mechanisms. 
They  are  assured: 

•  participation  in  the  nomination, 
evaluation,  and  selection  of  chemicals 
for  testing; 

•  involvement  in  developing  test 
protocols  pertinent  to  their  needs; 

•  input  into  science  policy  issues  that 
impact  on  their  programs  and  activities; 

•  a  role  in  overseeing  test  progress: 

•  early  access  to  test  results  to  aid  in 
health  and  regulatory  policy  analysis; 

•  timely  information  exchange,  not 
only  with  the  other  research  and 
regulatory  agencies  but  with  industry  as 
well;  and 

•  a  primary  source  within  government 
to  serve  as  the  repository  for 
information  on  testing  and  test  methods 
development  and  validation,  as  well  as 
a  source  for  consultation  on  issues 
related  to  chemical  toxicology. 

NTP  Executive  Committee:  Primary 
oversight  for  the  National  Toxicology 
Program  is  provided  by  the  Executive 
Committee,  composed  of  the  heads  of 
the  research  eind  regulatory  agencies, 
which  serves  as  NTP's  major  advisory 
group  and  meets  about  six  times  a  year. 
The  Committee  is  responsible  for 
advising  the  Director  on  research  and 
testing  needs  and  for  selecting  and 
setting  priorities  for  the  specific 
chemicals  to  be  tested.  It  also  serves  as 
a  forum  for  discussion  of  science  policy 
issues  and  provides  for  timely 
information  exchange  among  the  various 
agencies  as  well  as  with  industry  and 
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oUi«r  interested  groups.  One  of  the  key 
tasks  for  tlie  Executive  Committee  is 
review  and  approval  of  the  NTP  Annual 
Plan. 

Current  members  of  the  Executive 
Committee  are: 

Mr.  Thome  G.  Auchter,  Assistant 
Secretary  of  L^bor  for  Occupational 
Safety  and  Health  Administration. 
Department  of  Labor 
Dr.  Edward  N.  Brandt,  Jr..  Assistant 
Secretary  for  Health.  Department  of 
Health  and  Human  Services  (non- 
voting) 
Dr.  Vincent  T.  DeVita.  Jr..  Director, 

National  Cancer  Institute 
Mrs.  Anne  Gorsuch.  Administrator, 
Environmental  Protection  Agency 
Dr.  Arthur  H.  Hayes.  Jr..  Commissioner, 
Food  and  Drug  Administration 
(Chairperson) 
Dr.  Thomas  E.  Malone.  Acting  Director, 

National  Institutes  of  Health 
Dr.  J.  Donald  Millar.  Director,  National 
Institute  for  Occupational  Safety  and 
Health 
Dr.  David  .P  Rail.  Director,  National 
Institute  of  Environmental  Health 
Sciences 
Mrs.  Nancy  Steorts,  Chairman. 
Consumer  Product  Safety 
Commissioa 

The  Chairperson  is  elected  by  the 
Committee  and  serves  a  one-year  term. 
Through  this  mechanism,  the  NTP  is 
assured  of  continuing  interface  with  the 
health  research  and  health  regulatory 
agencies  and  receiving  input  into  critical 
phases  of  NTP  operation,  including 
oversight  of  program  planning  and 
balance.  Likewise,  through  participation 
in  the  Executive  Committee,  health 
research  and  health  regulatory  agencies 
are  assured  participation  in  the 
nomination,  evaluation,  and  selection  of 
chemicals  for  testing;  a  role  in 
developing  test  protocols  pertinent  to 
their  needs;  involvement  in  overseeing 
test  results;  and  early  access  to  results 
to  aid  in  health  and  regulatory  policy 
analysis  and  to  permit  prompt  response 
to  potential  problems  within  their 
jurisdictions. 

Board  of  Scientific  Counse/ors— The 
National  Toxicology  Program  Board  of 
Scientific  Counselors  provides  scientific 
oversight.  The  Board,  composed  of  eight 
non-governmental  scientists  appointed 
by  the  Secretary  of  DHHS,  is 
responsible  for  reviewing  the  Program 
for  scientific  adequacy  and  merit  and  for 
identifying  program  needs.  The  Board 
meets  an  average  of  three  times  a  year 
in  open  session.  Additionally,  scientists 
with  expertise  in  particular  scientific 
areas  are  chosen  on  an  ad  hoc  basis  to 
supplement  the  Board  for  review  of 
specialized  segments  of  the  Program. 
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Correat  mambers  of  the  Board  are: 
Margaret  Hitchcock.  Ph.D..  Assistant 

Professor  of  Wiarmacology.  Yale 

University  Medical  School; 
Majorie  G.  Horning.  Wi.D.,  Professor  of 

chemistry,  Baylor  University  College 

of  Medicine; 
Mortimer  L  Mendelsohn.  M.D.,  Ph.D., 

Director.  Biomedical  Sciences 

Division,  Lawrence  Livermore 

Laboratory,  University  of  California; 
Norton  Nelson,  Ph.D.,  Professor  of 

Environmental  Medicine,  New  York 

University  School  of  Medicine 

(Chairperson); 
Alice  S.  Whittemore,  Ph.D..  Adjunct 

Professor  of  Family.  Commimity  and 

Preventive  Medicine.  Stanford 

University. 

Three  members  retired  from  the  Board 
during  the  fiscal  year.  They  were: 

•  Joseph  C.  Ehmbar.  Ph.D..  Associate 
Professor  of  Physiology.  Wayne  State 
University  School  of  Medicine: 

•  Curtis  Harper.  Ph.D..  Associate 
Professor  of  Pharmacology,  University 
of  North  Carohna  School  of  Medicine: 

•  Thomas  H.  Shephard,  M.D.. 
Professor  of  Pediatrics  and  Head  of 
Central  Laboratory  for  Human 
Embryology.  University  of  Washington 
School  of  Medicine. 

Replacements  have  been  chosen  and 
their  nominations  have  been  submitted 
to  the  Secretary  for  approval. 

The  Board  of  Scientific  Counselors 
held  three  open  meetings  during  FY 
1981.  Iliese  meetings  are  summarized  as 
follows:  ' 

October  16-17.  1980  Meeting.  Bethesda. 
MD 

Further  changes  in  the  NTP  chemical 
nomination  and  selection  process  were 
discussed  and  approved.  These  included 
the  solicitation  of  public  advice  and  the 
role  of  the  Board  as  a  public  advisory 
group.  A  Board  working  group  was 
formed  to  study  and  make 
recommendations  to  NTP  on  appropriate 
hazard  statements  based  on  toxicology 
test  results.  There  was  discussion  of 
proposed  changes  in  experimental 
design  for  tests  and  statistical  analyses 
of  carcinogenesis  bioassays.  Pathology 
quality  assessment  procedures  were 
reviewed.  Toxicology  testing  and  test 
development  activities  were  reviewed, 
as  were  activities  in  cellular  and  genetic 
toxicology  testing  and  test  methods 
development. 

January  15-16, 1981  Meeting.  Research 
Triangle  Park,  NC 

A  progress  report  was  given  on  the 
implementation  of  changes  in  the 
chemical  nomination  and  selection 
process.  A  Board  working  group 
presented  recommendations  that  NTP 


adopt  definitions,  with  modification, 
used  by  the  Intwnational  Agency  for 
Research  op  Cancer  (L\RC)  for 
categorizing  animal  bioassay  results  as 
to  strength  of  evidence  for 
carcinogenicity  in  experimental  animals. 
The  report  on  the  review  of  the 
toxicology  data  management  system 
(TDMS)  was  presented  by  a  team  of 
three  experts  to  the  Board  and  NTP 
staff.  Their  recommendation  was  to  use 
TDMS  for  meeting  the  automated  data 
processing  needs  of  the  animal  bioassay 
programs.  The  NTP  Animal  Bioassay 
Program  received  concept  review  and 
approval  by  the  Board.  All  new 
contracts  and  interagency  agreements 
proposed  by  NIH/NTP  are  reviewed  for 
concept  by  the  Board.  This  review 
precedes  technical  review  and  focuses 
on  the  feasibihty  and  appropriateness  of 
a  proposed  concept.  Six  contract 
initiatives  dealing  with  test  development 
and  validation  in  cellular  and  genetic 
toxicology  were  reviewed  for  concept  by 
the  Board;  five  were  approved.  Three 
concept  proposals  in  reproductive  and 
developmental  toxicology  were 
reviewed  and  approved  by  the  Board. 

May  27-28. 1981  MeeUng.  Research 
Triangle  Park,  NC 

The  Board  peer  reviewed  NIH/NTP 
programs  in  chemical  disposition  and 
immunotoxicology.  A  statiis  report  was 
given  on  the  NTP  interagency  benzidine 
congener  and  derived  dye  initiative.  An 
overview  was  given  of  current  NIH/NTP 
programs,  staffing,  available  or 
projected  resources,  and  ongoing  or 
projected  initiatives  in  the  major  areas 
of  mutagenesis,  in  vivo  carcinogenesis, 
toxicologic  characterization,  and 
reproductive  assessment  and 
development  toxicology.  Three  contract 
initiatives  were  reviewed  and  approved 
for  concept.  Further  discussions  were 
held  on  the  issue  of  categorizing  animal 
bioassay  results  as  to  strength  of 
evidence  for  carcinogenicity.  The  Board 
peer  reviewed  17  nominated  chemicals 
and  made  recommendations  on  testing 
of  these  chemicals.  The 
recommendations  were  to  be 
incorporated  in  the  executive  summaries 
for  these  chemicals  and  sent  to  the 
Executive  Committee  for  action. 

Peer  Review:  Peer  review  of  NTP 
projects  is  a  multi-level  process 
involving  review  of  project  concepts, 
project  proposals,  and  completed 
technical  bioassay  reports.  Internally, 
the  NTP  Steering  Conmiittee  (see 
Coordination  and  Communication 
Section,  pp.  25  to  26)  performs  an  initial 
review  of  the  NIH/NTP  research  and 
testing  proposals  to  determine  if  the 
proposals  should  be  developed  further. 
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The  Board  of  Scientific  Counselors 
perfonn«  external  concept  peer  review 
for  the  Program;  and  it  reviews  all  NTP 
proposals  to  be  carried  out  by  contract 
to  determine  their  relevance,  need,  and 
priority. 

Once  grant  applications  or  contract 
proposals  for  projects  are  submitted  to 
the  NIH/NTP.  they  are  evaluated  for 
scientific  merit  by  the  Environmental 
Health  Sciences  Review  Committee 
(ESRC).  The  ESRC  which  was 
established  recently  as  part  of  the  NIH- 
wide  peer  review  process,  is  composed 
of  21  members  selected  from  authorities 
in  such  fields  as  pharmacology, 
toxicology,  pathology,  biochemistry, 
mutagenesis,  and  clinical  disciplines. 

When  projects  are  completed  and 
technical  bioassay  reports  on  the  results 
are  prepared,  the  Technical  Reports 
Review  Subcommittee  of  the  Board  of 
Scientific  Coimselors.  supplemented  by 
an  ad  hoc  panel  of  expert  reviewers, 
evaluates  the  reports  for  technical  and 
scientific  merit.  Through  this  extensive 
review,  the  NTP  i&  assured  that  its 
program  efforts  are  of  high  quality  and 
relevance.  During  FY  1981,  the 
Subcommittee  and  panel  met  in  open 
session  in  October.  February  and  Jime 
and  completed  peer  review  on  23 
carcinogenesis  or  toxicology  and 
carcinogenesis  bioassay  reports  &om 
the  NTP  bioassay  program.  (See  Table  9 
in  Carcinogenesis  Testing  Section,  pp.  82 
to  87.)  The  first  meeting  of  this  peer 
review  group  in  FY  1982  will  be  on 
Deceml^r  18, 1981,  in  Bethesda, 
Maryland  at  which  time  six  technical 
reports  of  bioassays  will  be  evaluated. 

The  members  of  the  Subcommittee 
and  panel  of  experts  during  FY  1981 
were  as  follows: 

Subcommittee  Members 

•  Dr.  Margaret  Hitchcock 
(Chairperson) 

•  Dr.  Curtis  Harper 

•  Dr.  Thomas  Shepard 

•  Dr.  Alice  Whittemore 

Panel  Members 

•  Dr.  Norma  Breslow,  Professor  of 
Biostatistics.  School  of  Bioetatistics, 
University  of  Washington: 

•  Dr.  Joseph  H.  Highland, 
Environmental  Defense  Fund; 

•  Dr.  Charles  Irving,  Veterans 
Administration  Hospital,  Memphis; 

•  Dr.  Frank  Mirer,  Assistant  Director, 
Social  Security  Department 
International  Union,  United  Auto 
Workers; 

•  Dr.  Sheldon  D.  Murphy,  Professor  of 
Toxicology,  Department  of 
Pharmacology,  Medical  School  at 
Houston.  University  of  Texas; 


•  Dr.  Svend  Neilsen.  Professor  of 
Pathology,  College  of  Agriculture  and 
Natural  Resources.  The  University  of 
Connecticut; 

•  Dr.  Bernard  A.  Schwetz,  Director, 
Toxicology  Research  Laboratory.  Dow 
Chemical  Company; 

•  Dr.  Roy  Shore.  New  York  University 
Medical  Center 

•\  Dr.  James  Swenberg.  Chief  of 
Pathology,  Chemical  Industry  Institute 
of  Toxicology; 

•  Dr.  Gary  M.  Williams,  Chief. 
Division  of  Experimental  Pathology, 
Naylor  Dana  Institute  for  Disease 
Prevention,  American  Health 
Foundation. 

Operations  Management  System — 
The  Secretary,  DHHS,  established  this 
management  tracking  system  in  FY  1980 
for  the  purpose  of  holding  DHHS  agency 
and  program  heads  accountable  for 
specific,  major  op>erational 
achievements.  The  Operations 
Management  System  (OMS)  monitors 
progress  and  e^ectiveness  of  selected 
program  initiatives  by  measuring  actual 
monthly  and  quarterly  achievements 
against  projected  goals  set  at  the 
beginning  of  the  fiscal  year.  The 
carcinogenesis  bioassay  and 
mutagenesis  testing  programs  of  the 
NTP.  as  well  as  the  development  of  the 
Annual  Report  on  Carcinogens, 
continued  to  be  monitored  in  FY  1981. 

In  FY  1982,  the  NTP  proposes  to 
divide  its  current  OMS  carcinogenesis 
testing  initiative  into  two  distinct 
categories:  general  toxicologic 
characterization  and  two-year 
bioassays.  since  these  more  accurately 
reflect  current  testing.  NTP  also 
proposes  to  initiate  tracking  of 
appropriate  programs  in  methods 
development  and  vahdation. 

In  addition  to  regular  and  continuing 
oversight  and  review  of  the  NTP.  there 
were  special  Departmental  and 
Congressional  reviews  of  the  Program  in 
FY  1981; 

DHHS  Management  Review — 
Because  the  NTP  represents  a  new  way 
of  coordinating  research  throughout  the 
Department,  the  Secretary  asked  that 
the  Office  of  Management  and  Budget 
(OMB),  DHHS,  conduct  a  review  of  the 
Program  in  1981.  The  OMB  study  team 
found  indications  of  initial  success  by 
the  NTP  in  moving  toward  each  of  its 
goals.  Specifically,  the  study  team 
reported  progress  in  expanding  the 
number  of  tests,  especially  in  the  short- 
term  testing  area;  in  broadening  the 
scope  of  the  tests,  particularly  in  the 
long-term  test  area;  and  developing 
agreement  on  protocol  design.  The  study 
team  also  indicated  that  the  long-term 
nature  of  the  goals  of  the  Program,  and 
the  newness  of  the  NTP,  made  it 


impossible  to  evaluate  definitively  the 
NTP  on  the  basis  of  end  results  achieved 
during  the  short  period  of  its  existence. 

For  this  reason,  the  MB  study  team 
turned  to  an  identification  and 
assessment  of  process  goals  to  gauge  the 
potential  of  the  present  organization  to 
meet  its  mission.  The  study  team 
selected  three  broad  process  goals  to 
assess  the  performance  of  the  NTP: 
consensus  building,  guidance  issuance, 
and  operational  responsiveness.  In 
terms  of  tangible  end  results,  the  study 
team  found  that  the  special  set  of 
organizational  arrangements  known  as 
the  NTP  has  resulted  in  progress  being 
made  in  the  management  of  toxicologic 
activities.  Three  indicators  of  this 
progress  are:  (1)  development  by  NTP  of 
a  list  of  chemicals  that  have  been 
reviewed  thoroughly  and  selected  for 
testing.  (2)  prevention  of  unnecessary 
duplicative  testing  of  chemicals  by 
DHHS  and  other  governmental  agencies 
through  the  interaction  encouraged  by 
the  NTP.  and  (3)  establishment  of  a 
single  organization  within  DHHS  to 
serve  as  the  repository  for  chemical 
testing  information,  as  well  as  a  source 
of  consultation  on  issues  relating  to 
chemical  toxicology. 

Based  on  its  findings,  the  MB  study 
team  recommended  that  NTP  be 
established  as  the  permanent 
mechanism  for  coordinating  DHHS 
toxicologic  research  and  testing.  The 
study  team  expressed  its  belief  that, 
because  some  form  of  coordinative 
mechanism  must  be  used,  the  NTP  offers 
the  highest  probability  for  success 
because  of  the  experience  it  has  gained 
and  the  relationships  it  has  developed. 

Congressional  Oversight  Hearings: 
On  July  15. 1981,  the  House  Committee 
on  Science  and  Technology. 
Subcommittee  on  Investigations  and 
Oversight  (chaired  by  Rep.  Albert  Gore. 
D-TN)  held  the  first  oversight  hearings 
on  the  NTP  to  evaluate  the  progress 
made  during  its  first  three  years.  The 
hearings  were  preceded  by  an  extensive 
fact  findings  exercise  by  the 
Subcommittee  staff  and  the  General 
Accounting  Office.  The  Subcommittee 
focused  on  the  following  questions: 

1.  How  effective  has  the  organization 
of  the  National  Toxicology  Program 
been  in  bringing  together  the  far-flung 
testing  functions  of  the  government? 

2.  How  successful  has  the  Program 
been  in  identifying  critical  problems  of 
research  design  in  toxicology  that  have 
inhibited  the  usefulness  of  toxicology  for 
regulatory  purposes? 

3.  What  is  the  record  of  the  Program  in 
turning  toxicology  away  from  routine, 
and  perhaps  over-simplified  bioassays 


to  more  sophisticated  and  perhaps  more 
predictive  tests? 

4.  To  what  extent  can  the  experience 
of  the  National  Toxicology  Program  be 
used  as  a  model  for  other  Federal 
scienfiflc  programs,  and  particiJarly  for 
the  diverse  basic  research  toxicology 
programs  in  other  agencies  of 
government? 

5.  Can  we  depend  in  the  future  on  the 
National  Toxicology  Program  to  do  more 
of  the  scientific  work  necessary  before 
regulatory  programs  go  forward? 

6.  To  what  extent  should  government 
toxicology  programs  like  the  NTP  be 
used  as  a  supplement,  rather  than  a 
substitute,  for  the  private  testing  that  is 
required  under  a  number  of  Federal 
regulatory  statutes? 

Testimony  was  given  by  Dr.  Gilbert  S. 
Omenn,  University  of  Washington;  Dr. 
Edward  O.  Brandt,  Assistant  Secretary 
for  Health,  DHHS;  Dr.  David  P.  Rail. 
Director,  National  Toxicology  Program, 
and  Director,  National  Institute  of 
Environmental  Health  Sciencies;  Dr. 
Vincent  T.  DeVita,  Jr.,  Director,  National 
Cancer  fastitute;  Dr.  Ronald  W.  Hart, 
Director,  National  Center  for 
Toxicological  Research;  and  Dr.  J. 
Donald  Millar,  Director,  National 
Institute  for  Occupational  Safety  and 
Health.  Following  the  testimony  and 
questioning  by  members  of  the 
Subcommittee,  the  Subcommittee 
commended  the  DHHS  and  the  NTP  for 
progress  to  date. 

Coordination  and  Communication 

Communication  to  Program  activities 
and  results  of  chemical  testing  and  test 
development  efforts,  and  coordination  of 
related  scientific  programs  among 
different  agencies  represent  two  key 
elements  essential  to  Program  success. 

NTP  AiwuaJ  Plan— Central  to  both 
elements  is  the  development  and 
approval  of  the  Annual  Plan  to  which 
the  DHHS  member  agencies  (NIH, 
NCTR  and  NIOSH)  contribute.  The 
Annual  PJan  is  the  principal  instrument 
for  describing  the  coordination  of 
toxicology  research,  test  development 
and  chemical  testing  among  the  relevant 
health  research  and  regulatory  agencies. 
This  annual  document  represents  NTP's 
strategy  for  testing,  test  methods 
development  and  validation,  and 
contains  an  annual  report  detailing  the 
NTP's  accomplishments  in  the  preceding 
year.  The  Annual  Plan  is  distributed 
widely  and  is  also  published  in  the 
Federal  Register.  Published  separately  is 
the  Review  of  Current  DHHS.  DOE  and 
EPA  Research  Related  to  Toxicology. 
To  foster  greater  awareness  regarding 
toxicology  research  both  inside  and 
outside  of  the  government,  it  is  hoped 
that  information  about  chemical 
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toxicology  activities  in  other  Federal 
agencies  will  be  included  in  future 
volumes.  The  NTP  Technical  Bulletin, 
published  three  to  four  times  a  year, 
serves  as  the  Program's  major  vehicle 
for  more  frequent  conmiunication  of 
NTFs  past,  current,  and  upcoming 
activities. 

Annual  Open  Meeting— The  NTP 
Annual  Open  Meeting  is  one  of  the  ways 
NTP  gives  the  public  the  opportunity  to 
provide  comment  on  and  receive 
information  about  the  Program. 
Specifically,  the  Open  Meeting  (1)  gives 
the  NTP  staff  a  public  forum  to  provide 
information  on  current  and  planned 
research,  test  development  and  testing 
activities,  (2)  allows  public  comment  on 
these  activities  and  on  the  Annual  Plan, 
and  (3)  encourages  nominations  of 
chemicals  for  testing. 

The  third  annual  Open  Meeting  was 
held  in  San  Diego,  California  in 
conjunction  wiA  the  annual  Society  of 
Toxicology  meeting  on  March  1, 1981. 
The  change  in  site  from  previous 
meetings  was  aimed  at  reaching  a  larger 
segment  of  the  national  toxicology 
community,  an  objective  which  was 
realized.  Dr.  John  Moore,  NTP  Deputy 
Director,  gave  a  detailed  overview  of  the 
background,  objectives  and  components 
of  the  NTP.  Dr.  Raymond  Tennant, 
Program  Leader  for  Cellular  and  Genetic 
Toxicology,  described  the  activities  in 
cellular  and  genetic  toxicology  of  the 
NIH  component  including  short-term 
testing  and  test  development  and 
validation.  Dr.  Carole  Kimmel,  NTP 
Acting  Program  Leader  for  Reproductive 
and  Developmental  Toxicology, 
described  the  coordinated  research, 
testing  and  test  development  activities 
in  reproductive  and  developmental 
toxicology  at  NTP  components  in  NCTR, 
NIEHS  and  NIOSH. 

Interagency  Coordination — 
Benzidine-Based  Dyes — A  good 
illustration  of  NTFs  success  in 
integrating  efforts  related  to  toxicologic 
research  and  testing  and  in  expanding 
the  test  protocols  is  the  NTP  special 
initiative  on  benzidine  and  benzidine 
congener  dyes.  Prior  to  the  creation  of 
NTP.  research  was  ongoing  on  this  class 
of  dyes.  Prior  to  the  creation  of  NTP, 
research  was  ongoing  on  this  class  of 
dyes  at  NCI,  NCTR.  and  NIOSH. 
Following  the  NTP  establishment,  the 
results  from  the  NCI  9(>-day  studies  on 
three  benzidine-based  dyes  were 
reported  at  an  Executive  Committee 
meeting  where  they  stimulated  interest 
by  the  participating  research  and 
regulatory  agencies  in  these  classes  of 
dyes.  As  a  result,  the  NTP  held  a 
science-policy  briefing  for  its  members 
on  the  benzidine  dyes  in  June  1980, 
during  which  the  state  of  knowledge  and 


the  regulatory  agencies'  data  needs 
were  summarized.  Afterwards,  CPSC. 
EPA,  and  OSHA  jointly  submitted  a  test 
proposal  to  the  NTP  Executive 
Committee;  and  scientists  fit)m  CPSC, 
EPA.  NCTR.  NIOSH,  NCI,  NIEHS,  NTP. 
and  OSHA  joined  together  to  develop  a 
special  test^  initiative  involving 
integrated  testing  of  benzidine,  two 
benzidine  congeners,  and  13  benzidine- 
and  congener-based  dyes  for 
mutagenicity,  carcinogenicity,  and 
chemical  disposition.  (Table  1).  This 
testing  is  expected  to  provide  results 
that  may  be  applicable  to  other  dyes  in 
the  benzidine  and  benzidine  congener 
classes.  Industry,  through  the  Dyes 
Environmental  "Toxicology  Organization 
(DETO).  cooperates  in  this  effort. 
(Contact  Person:  Dr.  J.  Mennear.  NIEHS] 

Interagency  Coordination — 
Phthalates— The  NTP  and  the 
Interagency  Regulatory  Liaison  Group 
(IRLG*)  sponsored  a  joint  conference  in 
FY  1981  on  phthalates  to  survey 
available  iniformation  with  respect  to 
uses,  exposure,  potential  substitutes, 
and  known  health  effects;  to  identify 
ongoing  studies;  and  to  assess 
additional  testing  needs.  The  Chemical 
Manufacturers  Association  (CMA)  was 
a  participating  member  of  the 
conference's  organizing  committee.  At 
the  three-day  conference,  attended  by 
approximately  500  participants  from 
private  and  public  sectors,  the  NTP  was 
asked  to  serve  as  a  central 
clearinghouse  for  data  generated 
through  the  ongoing  studies  and  to  j 

coordinate  future  testing  efforts.  The        i 
NTP  has  developed  a  testing  initiative 
on  the  phthalate  esters.  The  Program 
will  exchange  information  with  the 
CMA  on  its  testing  protocols  to  ensure 
that  the  separate  testing  programs  of  the 
NTP  and  CMA  are  complementary, 
rather  than  overlapping.  (Contact 
Person:  Dr.  W.  Kluwe,  NIEHS)  . 

Thus,  writh  the  benzidine  and  \ 

phthalate  initiatives,  the  NTP  is 
developing  into  an  active  center  for 
information  exchange  and  collaboration 
for  those  groups  concerned  with  current 
problems  of  chemical  toxicology. 
Interagency  Liaison — The  NTP 
continues  liaison  with  foreign  agency 
counterparts.  For  instance,  contacts 
have  been  established  with  the  Worid 
Health  Organization's  International 
Program  on  Chemical  Safety,  with  the 
International  Agency  for  Research  on 
Cancer,  writh  the  International  Registry 


•The  IRLG  coiuiiU  of  representatives  from  EPA. 
CPSC  FDA.  OSHA.  and  the  US. DeparUnenlf  of 
Agriculture  Federal  Safety  InapecTton  Service 
(FSIS). 
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of  Potentially  Toxic  Chemicals,  and 
others. 

NTP  staff  also  participate  in 
interagency  liaison  groups,  including  the 
DHHS  Committee  to  Coordinate 
Environmental  and  Related  Programs, 
the  Task  Force  on  Environmental 
Cancer  and  Heart  and  Lung  Disease, 
and  the  Interagency  Collaborative 
Group  on  Carcinogenesis. 

ATTT*  Steering  Committee — The 
Steering  Committee  was  formed  in  July 
1980  to  increase  coordination  and 
information  exchange  and  promote 
interagency  working  relationships 
within  the  Program.  Composed  of  the 
NTP  director  and  the  operating  heads  of 
the  DHHS  agencies  (NIEHS/NIH, 
NCTR/FDA  and  NIOSH/CDC),  along 
with  key  support  staff,  the  Committee 
meets  approximately  bimonthly.  The 
group  plans  agendas  for  upcoming  NTP 
meetings,  reviews  ongoing  programs  and 
projects  as  well  as  proposed  programs, 
resolves  interagency  problems,  and 
makes  agency  allocations  for  chemicals 
approved  for  testing  by  the  Executive 
Conunittee. 

Science  Seminar — A  two-day  seminar 
aimed  at  enhancing  coordination  of 
scientific  programs  within  the  NTP  was 
held  at  NIEHS  in  late  FY  1981.  Scientific 
and  administrative  staff  from  the  three 
DHHS  agencies.  CDC,  FDA,  NCI.  OSHA 
and  NLM  participated- 

Organization 

The  NTP  is  a  confederacy  of 
independent  agencies  within  the  Public 
Health  Service  which  are  linked  by 
common  goals.  These  goals  are  to 
strengthen  the  science  base  in  chemical 
toxicology,  develop  and  validate  new  or 
improved  toxicological  test  methods, 
and  evaluate  substances  or  classes  of 
substances  that  might  pose  threats  to 
the  pubhc  health,  while  eliminating  or  at 
least  minimizing  duplication  of  effort. 

As  the  NTP  has  developed  as  a 
program,  essentially  two  components 
have  emerged.  The  first  is  the  NIH 
component  which  represents  the 
majority  of  the  NTP  budget.  This 
commitment  to  centraFNTP  control  is 
reflected  in  the  NIH  transfer  of  the 
cancer  carcinogenesis  testing  program 
ft-om  NCI  to  NIEHS,  formalizing  this 
direct  management.  The  CDC  and  FDA 
components  have  developed  into  much 
more  loosely  coordinated  programs. 
Both  agencies  have  fully  participated  in 
overall  NTP  activities.  However,  CDC 
and  FDA  coordination  has  been 
accomplished  through  key  agency  staff, 
not  by  central  NTP  management. 

Since  its  establishment  in  1978,  the 
NTP  has  made  Significant  progress  in 
integrating  the  DHHS  activities  in 
toxicology  research  and  testing  and  in 


developing  stronger  links  between 
toxicology  research  and  the  needs  of  the 
regulatory  agencies.  The  formation  of 
the  NTP  Steering  Committee  (see 
Coordination  and  Communication 
section,  pp.  25  to  26)  in  FY  1980  has 
helped  to  strengthen  coordination  and 
promote  interagency  working 
relationships  within  the  Program. 

The  program  segments  of  the  NTP  can 
be  grouped  broadly  into  two 
categories — toxicologic  research  and 
testing,  and  coordlnative  management 
activities. 

Toxicologic  Reaearch  and  Testing — 
These  activities  include  research,  test 
methods  development,  and  testing  of 
chemicals,  ranging  from  the  design  of 
experiments  to  evaluation  of  the  data 
and  writing  the  reports  or  manuscripts. 
Program  areas  include  cellular  and 
genetic  toxicology,  carcinogenesis, 
toxicologic  characterization,  chemical 
disposition,  cutaneous  toxicology, 
immunological  toxicology, 
neurobehavioral  toxicology,  pulmonary 
toxicology,  and  reproductive  and 
developmental  toxicology. 

Coordinative  Management — ^The  NTP 
coordinative  nanagement  activities 
facilitate  and  support  the  research  and 
testing  activities  and  provide 
information  on  program  plans  and 
progress.  They  Include  chemical 
nomination  and  selection,  chemical  test 
management,  collaborative  services, 
planning  and  coordination,  quality 
assurance-good  laboratory  practices, 
chemical  and  pathology  repositories, 
data  management  and  analysis, 
laboratory  animal  medicine  and  quality 
control,  laboratory  health  and  safety, 
and  information  generation  and 
dissemination.  Through  these  activities 
the  NTP  ensures  a  coordinated 
communications  network  to  collect, 
evaluate,  and  disseminate  toxicologic 
information  concerning  data 
compilation,  test  results,  methods 
development  and  validation,  and  other 
NTP  activities. 

Program  Leaders — Within  the 
agencies,  individual  NTP  professional 
staff  members  are  identified  as  leaders 
of  the  major  scientific  and  program 
support  segments,  and  serve  as  the 
focus  or  contact  persons  for  tl^eir 
particular  program  activities.  In  the 
following  sections  of  the  Annual  Plan, 
program  leaders  or  project  officers  are 
identified  for  individuals  or  groups  of 
scientific  or  coordinative  management 
activities.  A  listing  of  NTP  professional 
staff  along  with  their  agency  addresses 
and  phone  numbers  is  given  in 
Appendix  A. 

Consolidation  of  the  NIH 
Components — In  juTy  1981,  the  transfer 
of  the  carcinogenesis  bioassay  pro-am 


fi-om  the  NCI  to  the  NIEHS  was 
approved  by  the  Secretary,  DHHS, 
completing  the  process  which  had  begun 
with  assumption  by  NIEHS  in  FY  1980  of 
administrative  responsibilities  for  the 
activities  of  the  bioassay  program.  The 
Toxicology  Research  and  Testing 
Program  (TRTP)  headed  by  the  NTP 
Deputy  Director  Dr.  J.  A.  Moore, 
combines  under  NIEHS  management  the 
chemical  toxicity  testing  efforts 
transferred  ftxwn  NCI  with  NIEHS  testing 
and  test  development  activities.  The 
TRTP  is  responsible  for  all  NIH/NTP 
operations  and  is  composed  of  six 
branches:  Program  Operations,  Program 
Resources,  Carcinogenesis  and 
Toxicology  Evaluation,  Systemic 
Toxicology,  Cellular  and  Genetic 
Toxicology,  and  Chemical  Pathology. 
The  heads  of  these  branches  along  with 
the  head  ofthe  Data  Management  and 
Analysis  group  (from  the  NIEHS 
Biometry  and  Risk  Assessment  Program) 
form  the  core  membership  of  the  NIH/ 
NTP  Implementation  Committee.  The 
Committee  was  established  originally  to 
ensure  coordination  and  communcation 
among  the  NIH  components.  This 
committee,  which  meets  at  least 
monthly,  is  responsible  for  planning  and 
implementation  of  NIH/NTP  activities. 

Toxicology  Research  and  Testing 
Overview 

Toxicology  research  and  testing 
activities  within  the  NTP  are  broadly 
encompassed  by  four  major  program 
areas:  Mutagenesis  (cellular  and  genetic 
toxicology];  carcinogenesis;  toxicologic 
characterization;  and  fertility  and 
reproduction  (reproductive  and 
developmental  toxicology).  Through 
increasing  coordination  and  Integration 
of  the  activities  of  the  member  agencies 
(NIH.  NCTR,  NIOSH).  the  NTP  is 
developing  the  capabilities  in 
toxicologic  research  and  testing 
necessary  not  only  to  improve  testing  of 
chemicals  by  means  of  a  comprehensive 
approach  to  evaluating  chemical 
toxicity,  but  also  to  put  greater  emphasis 
on  development  and  validation  of  new 
assay  methods,  as  well  as  on  providing 
better  information  for  risk  estimation. 

Testing  under  the  NTPs  toxicologic 
research  and  testing  activities  has  been 
expanded  to  include  a  more 
comprehensive  approach  involving 
mutagenesis,  chemical  disposition, 
immunotoxicology,  clinical  chemistry 
and  urinalysis,  and  reproductive  and 
developmental  toxicology  screening,  in 
addition  to  the  prechronic  and  long-term 
carcinogenesis  bioassays.  Chemicals  no 
longer  are  tested  only  for  their 
carcinogenic  potential,  but  also  for  other 
toxicologic  effects  such  as  dama^  to 
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genes  and  chromosomes  and  to  critical 
targets  such  as  the  lungs,  liver,  and 
immune  and  nervous  systems.  These 
composite  toxicologic  data  are  then 
used  to  better  design  the  long-tenn 
studies  or  to  conclude  that  further 
studies  may  not  be  necessary.  This  has 
resulted  in  major  improvements  in  the 
government  testing  efforts;  related 
mainly  to  the  fact  that  a  more  complete 
toxicologic  potential  of  chemicals  now 
may  be  studied.  This  should  lead  to 
better  dose-effect  extrapolation  from 
laboratory  animals  to  humans  and  make 
test  results  more  applicable  to  human 
exposures.  This  integrated  approach  to 
testing  pei-mits  the  most  effective  use  of 
the  government's  testing  resources. 

The  NTP's  most  significant  long-term 
objective  is  the  developme»t  and 
validation  of  better,  more  specific  test 
methodologies.  In  the  development  of 
new  short-term  test  systems,  the  NTP 
wants  to  ensure  that  the  test  is 
adequately  sensitive,  minimizes  false 
positives  and  false  negatives,  can  be 
standardized,  and  produces  results  that 
are  reproducible  fi-om  laboratory  to 
laboratory  and  that  are  more  meaningful 
in  terms  of  human  health.  Priority  areas 
are  determined  by  research  that  has 
identified  "new"  means  by  which 
chemicals  may  exert  a  toxic  effect  or 
where  current  tests  are  inadequate,  or 
predict  innovative  approaches  which 
may  supplement  existing  methods  and 
provide  toxicologic  results  in  a  faster  or 
more  definitive  manner.  With  regard  to 
new  test  methods,  NTP  started  a  major 
initiative  in  FY  1981  developing  short- 
term  prescreens  for  teratogenesis  and 
completed  validation  of  the 
neurobehavioral  test  battery.  NTP 
expects  to  complete  validation  of 
fertihty  and  reproductive  assessment 
assays  in  about  two  years.  It  has  begun 
an  interlaboratory  testing  study  of  the 
immunotoxicology  battery  of  tests. 
Major  emphasis  in  cellular  and  genetic 
toxicology  has  been  placed  on 
development  and  validation  of  both  in 
vitro  and  in  vivo  systems  for  measuring 
somatic  mutations  and  cellular 
transformation,  and  for  measuring 
heritable  mutations. 

Although  the  Program's  emphasis  is 
changing,  major  resources  are  still 
focused  on  chemical  testing  primarily 
reflecting  the  relatively  high  costs  of  the 
two-year  animal  bioassay.  However, 
dollar  outlays  for  testing  have  increased 
only  slightly  ftx)m  FY  1980  to  1982,  while 
funding  for  test  methods  development 
and  vahdation  has  increased  about  18% 
over  this  same  time  period  (Figure  2). 
Figure  3  depicts  the  costs  in  FY  1981  for 
testing,  methqds  development  and  test 
validation  for  the  four  major  program 


areas.  The  continuing  large  numbers  of 
dollars  for  testing  reflect,  in  large  part, 
the  "one  year"  costs  for  bioassay  starts 
initiated  prior  to  NTP  involvement.  This 
investment  will  gradually  scale  down 
starting  in  FY  1983  with  fewer  bioassay 
starts  and  more  funds  being  devoted  to 
tests  as  alternatives  to  the  bioassay. 
Beginning  in  FY  1982,  NTP  will  keep  the 
level  of  bioassay  starts  at  20  to  25  per 
year  including  model  or  class 
compounds,  such  as  benzidine.  Thus, 
because  a  full  testing  profile  takes 
neariy  five  years,  100  to  125  chemicals 
would  be  in  various  testing  phases  at 
any  one  time. 

The  major  research  and  testing 
initiatives  for  FY  1981  and  FY  1982  are 
briefly  summarized  below  (descriptions 
of  specific  program  activities  are 
detailed  starting  on  p.  35). 

Mutagenesis—Tesi  starts  in  the  short- 
term  genetic  toxicology  screen  using  the 
Salmonella  typhimurium  assay  are 
stabihzed  now  at  a  level  of  about  300 
tests  per  year,  which  in  FY  1982  an 
average  level  of  50  chemical  starts  per 
year  each  will  be  reached  in  cultured 
mammahan  cells  and  in  the  Drosophila 
melanogaster  system.  There  was  also  a 
marked  increase  in  cellular  and  genetic 
toxicology  methods  development  and 
vahdation  in  FY  1981.  This  emphasis, 
which  will  continue  in  FY  1982,  is  placed 
on  short-term  tests  for  mutagenicity  and 
aneuploidy  in  microbial  systems  and 
yeasts,  as  well  as  on  tests  for 
mutagenicity,  cytogenetic  damage,  and 
transformation  in  mammalian  cells. 
Evaluation  oi  in  vivo  tests  for  heritable 
genetic  effects  in  mice,  the  heritable 
translocation  assay,  and  the 
morphological  specific  locus  test,  will     * 
begin  or  continue  in  FY  1982.  Research 
on  the  mechanisms  of  DNA  damage  and 
repair  is  being  pursued  in  FYs  1981- 
1982. 

Carcinogenesis— B\iTm^  FY  1981,  23 
bioassays  were  completed  and  the 
reports  on  the  findings  approved  after 
peer  review  by  the  Board  of  Scientific 
Counselors.  There  will  be  19  new 
chemical  starts  in  FY  1982.  The  two-year 
carcinogenesis  bioassay  is  still  the 
standard  and  most  definitive  method  for 
detecting  chemical  carcinogens  in 
animals.  The  major  thrust  beginning  in 
FY  1980  and  continuing  thereafter  has 
be«n  to  broaden  and  improve  the 
protocols  for  the  prechronic  phases  to 
provide  information  on  toxic  endpoints 
other  than  cancer.  All  bioassay  starts 
begun  in  FY  1981  had  an  expanded 
design  including  one  or  more  special 
studies.  TTiere  were  a  number  of  long- 
term  carcinogenesis  studies,  not 
formally  part  of  the  bioassay  program, 
initiated  or  in  progress  in  FY  IWl  which 


were  concerned  with  chemicals  or 
mixtures  of  chemicals  especially 
encountered  by  humans  in  occupational 
settings.  Validation  of  the  mouse  lung 
adenoma  test  system  will  be  completed 
in  FY  1982. 

Toxicologic  Characterization— Major 
testing  initiatives  are  acute,  14-day,  and 
90-day  experiments  with  chemicak 
originally  nominated  and  selected  to 
evaluate  carcinogenic  potential  in 
experimental  animals.  Continuing 
emphasis  is  on  improving  the  test 
protocols  to  give  information  on  a 
variety  of  toxic  endpoints  as  well  as 
enable  better  experimental  designs  of 
chronic  bioassays.  The  completion  of 
the  90-day  study  has  been  made  a  major 
decision  point  in  the  NTP.  Another 
principal  area  of  activity  is  the 
development  and  validation  of 
methodology  for  the  toxicologic 
characterization  of  the  renal,  immune, 
neurobehavioral  and  pulmonary 
systems.  Validation  of  a  comprehensive 
neurobehavioral  test  battery  was 
completed  in  FY  1981.  The 
immunological  toxicology  program 
continued  to  focus  on  refiling  and 
validating  a  panel  of  immunology  and 
host  resistance  procedures  to  define 
immunotoxicity  of  chemicals  and 
correlate  changes  in  immune  function 
with  alterations  in  host  resistance.  The 
pulmonary  toxicology  effort  continues  to 
assess  the  value  of  pulmonary  function 
indices  as  a  complement  to  standard 
pathologic  evaluation  of  lung  injury. 

Fertility  and  Reproduction — Primary 
emphasis  has  been  on  developing  short- 
term  tests  in  both  reproductive 
toxicology  and  teratology,  including 
both  in  vitro  and  in  vivo  teratologic  test 
systems  and  continuous  breeding  assay 
for  fertility  assessment.  A  collaborative 
interlaboratory  behavioral  teratology 
study  continues  in  FY  1982.  In  FY  1981, 
testing  by  standard  teratologic  methods 
was  completed  on  six  chemicals  and 
was  in  progress  on  nine  other  chemicals. 
Studies  on  10  to  12  additional  chemicals 
will  be  initiated  in  FY  1982. 

Cellular  and  Genetic  Toxicology 

The  aims  of  NTP  cellular  and  genetic 
toxicology  efforts  are  to  provide  an 
integrated  testing  and  research  program 
using  short-term  test  systems  to 
evaluate  the  genetic  activity  of  selected 
chemicals.  The  program  is  also  aimed  at 
understanding  mechanisms  of  cellular 
and  genetic  toxicity  to  provide  a  basis 
for  further  tests  system  development 
and  interpretation  of  test  results. 
Emphasis  is  presently  placed  on  short- 
term  tests  that  measure  mutagenicity 
and  aneuploidy  in  microbial  cells,  as 
well  as  mutagenicity,  cytogenetic 


20924 


Federal  Regbter  /  Vol.  47.  No.  94  /  Friday.  May  14.  1982  /  NoHces 


damage,  and  transformation  in 
mammalian  cells.  Test  data  are  used  to 
set  priorities  for  further  testing  and  in 
the  design  and  interpretation  of  long- 
term  animal  carcinogenicity, 
mutagenicity  and  toxicity  studies. 

Goals  of  the  short-term  test  effort  are 
to  establish  a  scheme  of  short-term 
testing  that  can  be  used  to  predict 
chemical  carcinogenicity  and 
mutagenicity  and  thereby  reduce  the 
need  for  in  vivo  assays  and  to  assist  in 
setting  testing  priorities  for  long-term 
bioassays.  For  short-term  test  results  to 
be  predictive  several  criteria  must  be 
fulfilled.  These  criteria  include  a 
knowledge  of  both  the  reproducibility  of 
individuaJ  test  results  and  the 
relationship  of  the  endpoint  measured  to 
carcinogenicity,  mutagenicity  or  other 
toxic  effects  in  vivo.  The  application  of 
a  battery  of  complementary  tests  which 
meet  these  criteria  should  ultimately 
result  in  an  effective  system  for 
screening  chemicals.  An  important  part 
of  the  program  is  to  produce  sufficient 
short-term  test  data,  particularly  across 
speciess  and  chemical  classes,  to  relate 
short-term  test  results  to  known 
carcinogenicity  in  animals.  Even  with 
the  appropriate  use  of  available  test 
systems,  some  potential  carcinogens  (or 
co-carcinogens)  may  not  be  identified, 
particularly  those  which  do  not  induce 
damage  leading  to  observable  gene 
mutations  or  chromosomal  changes.  It  is, 
therefore,  important  to  develop  new 
assays  capabje  of  detecting  those 
carcinogens  not  identified  by  assays 
currently  in  use  and  to  remain 
responsive  to  basic  research 
developments  with  potential 
application. 

Mutation  studies  can  be  divided  into 
two  categories:  measurement  of 
mutation  in  somatic  cells  and 
measurement  in  germinal  (gonadal) 
cells.  The  major  difference  between  the 
two  is  that  mutations  arising  in  germinal 
cells  can  be  transmitted  via  the  sperm  or 
ova  to  the  next  generation,  while 
somatic  mutations  can  only  be 
expressed  in  the  exposed  individual. 
Mutagenicity  testing  systems  can  be 
designed  to  measure  either  somatic  or 
germinal  mutations.  In  vitro  test  systems 
are  considered  relevant  for  somatic 
mutation  because  they  measure 
mutagenicity  in  mitotically  dividing 
cells.  However  the  information  gained 
from  tests  using  in  vitro  systems  has 
implications  for  heritable  mutation  risk 
determination  because  a  chemical  that 
is  mutagenic  in  vitro  has  the  potential  to 
be  mutagenic  iif  gonadal  cells  in  vivo. 
Other  assay  systems  have  been 
designed  to  strictly  measure  induction  of 
heritable  mutations  in  vivo. 


The  major  portion  of  the  programs 
concerned  with  test  development, 
validation,  and  screening  of  chemicals 
are  performed  through  extramural 
contracts  and  interagency  agreements. 
Research  efforts  into  basic  mechanisms, 
new  test  systems  and  data  management 
and  analysis  activities  are  usually 
performed  intramurally. 

FY  1961  Accomplishments 

Somatic  Mutation  and  Cellular 
Transformation 

•  In  vitro  Microbial  and  Fungal  Test 
Systems  i 

SalmoneHa/Microeome  Test  System 
/—The  primary  goals  of  this  project  are 
to  evaluate  and  validate  microbial 
mutagenicity  assays  for  their 
reproducibility  and  predictive  value  in 
assessing  the  carcinogenic  potential  of 
chemicals  through  cooperative  studies  in 
four  laboratories.  Coded  chemicals  have 
been  systematically  tested  using  a 
standardized  protocol  consisting  of  five 
strains  of  Salmonella  typhimurium 
(TA1535,  TA1537.  TA1538,  TA98.  and 
TAlOO)  in  the  presence  and  absence  of 
metaboUc  activation.  The  9000  x  g  (S-9) 
preparations  used  for  metabolic 
activation  were  derived  from  the  livers 
of  non-induced  and  Aroclor  1254- 
induced  mice,  rats,  and  hamsters. 
Testing  has  been  completed  on 
approximately  130  coded  compounds 
(some  coded  compounds  being'the  same 
chemical  under  different  codes).  Of 
these,  approximately  SO  have  been 
decoded.  Partial  results  have  shown 
excellent  qualitative  agreement  with 
results  reported  in  the  literature.  The 
few  exceptions  seem  to  be  chemicals 
^vhose  mutagenic  dose,  as  reported  in 
the  literature,  was  above  the  maximum 
dose  specified  in  the  standard  protocol. 
The  assay  has  been  found  to  be 
reproducible  within  a  laboratory  as 
indicated  by  responses  for  chemicals 
tested  at  different  times  under  the  same 
code.  A  good  qualitative  correlation 
among  the  four  participating 
laboratories  has  also  been  observed. 
(Contact  Person:  Dr.  E.  Zeiger,  NIEHS) 
Salmonella/Microsome  Test  System 
//—Interim  results  from  study  I 
contributed  to  the  design  of  the  test 
protocols  in  study  n.  The  purpose  of  this 
project  is  to  test  a  total  of  1125  samples 
for  mutagenicity  in  Salmonella  strains 
TA98.  TAlOO,  TA1535  and  TA1537  usihg 
a  preincubation  modification  of  the 
Salmonella  assay.  All  chemicals  are 
incubated  with  the  tester  strains  in 
suspension  prior  to  the  addition  of  soft 
agar  and  plating  for  detection  of  induced 
mutants.  Exogenous  metabolic 
activation  is  provided  by  liver  S-0 
preparations  from  Aroclor  1254-induoed 


rats  and  hamsters.  Coded  chemicals  are 
tested  at  five  doses,  in  triplicate.  In  each 
strain,  and  are  retested  at  least  one 
week  later.  Results  were  received  in  FY 
1981  on  264  test  samples,  representing 
199  different  chemicals  (Table  2).  It  was 
anticipated  that  a  total  of  approximately 
300  tests  would  be  completed  and  the 
results  made  available  by  the  end  of  the 
fiscal  year  and  that  300  samples  will  be 
tested  per  year  in  future  years.  Based 
upon  results  fix)m  these  tests,  chemicals 
may  be  selected  for  further  testing  in 
Drosophila  melanogaster  (mutagenicity 
and  aneuploidy),  mammalian  cells 
(cystogenetics,  transformation)  and 
other  toxicity  tests.  (Contact  Person:  Dr. 
E.  Zeiger,  HIEHS) 

Development  of  New  Tester  Strains  of 
Neurospora  and  Salmonella — A  major 
activity  addresses  the  improvement  of 
short-term  mutagenesis'  assay  systems. 
New  tester  strains  (N23  uv8-2  and  N24 
UV8-2)  for  the  adenine-3  reverse 
mutation  assay  system  of  Neurospora 
crassa  have  been  constructed  by 
incorporation  of  a  uv-sensitive  genetic 
marker.  For  the  arabinose  resistant 
forward  mutation  assay  system  of 
Salmonella  typhimurium,  a  new  strain, 
SV-50,  contains  a  R  factor  plasmid. 
Comparative  dose  response  mutagenesis 
studies  have  shown  that  the  new  tester 
strains  are  more  sensitive  to  mutation 
induction  by  chemicals  than  the  origind 
tester  strains.  Therefore,  these  new 
tester  strain^,  especially  SV-50  of 
Salmonella  typhimurium,  could  be 
extremely  useful  for  the  detection  of  the 
mutagenic  activity  of  industrial 
chemicals  and  environmental  mixtures. 
It  was  also  found  that  the  bacterial 
fluctuation  test  is  a  very  sensitive 
mutagenesis  assay  system  for  several 
industrial  chemicals  and  mixtures.  An  in 
vitro  mutagenesis  testing  contract  was 
awarded  during  FY  1981.  (Contact 
Person:  Dr.  T.  Ong,  NIOSH) 

Salmonella — Research  and 
Development  Studies — An  intramural 
research  program  with  Salmonella 
typhirmurium  has  been  directed  toward 
three  major  efforts: 

1.  Characterization  of  the  Salmonella 
mutagenicity  tests  in  order  to  better 
understand  the  kinetics  and  dynamics  of 
the  in  vitro  metabolic  activation  systems 
used  in  the  tests  and  to  improve  the 
methodology.  A  simple  scheme  has  been 
developed  which  will  permit  the  rapid 
confirmation  of  genetic  markers  in 
microbial  strains  at  the  time  of  each  test 
Also,  in  collaboration  with  the  Biometry 
and  Risk  Assessment  Program,  NIEHS,  a 
statistical  method  has  been  developed 
for  evaluation  of  Salmonella  plate  test 
data.  Two  studies  on  metabolic 
activation  systems  have  just  been 
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completed.  The  first  demonstrates  that 
the  Salmonella  plate  test  can  be  used  to 
identify  the  specific  cytochromes 
responsible  for  activation  of  certain 
chemicals  and  that  this  mutagenicity 
test  can  be  a  useful  adjunct  for  in  vitro 
chemical  metabolism  studies.  The 
second  study  has  demonstrated  the 
ability  of  prostaglandin  synthetase,  a 
non-cytochrome-dependent  metabolic 
activation  system  present  in  many  body 
tissues,  to  metabolize  polycyclic 
aromatic  hydrocarbon  derivatives  to 
mutagenic  products. 

2.  Performance  of  mutagenicity  tests 
on  chemicals  of  interest  in  order  to 
elucidate  structure-activity  relationships 
as  they  relate  to  the  mutagenicity  of  the 
chemicals  and  to  their  carcinogenicity. 
The  mutagenicity  of  a  series  of 
dimethylaminoazobenzene  (butter 
yellow)  derivatives  has  been  examined 
and  these  results  will  be  related  to  the 
chemical  structures  and  the 
carcinogenic  activity  of  the  chemicals, 
where  known.  Also  a  series  of  the 
metabolites  of  the  flame  retardant 
tris(l,3-dibromo-2-propyl)  phosphate 
(Tris-BP)  have  been  tested  in  an  attempt 
to  identify  the  ultimate  mutagen(s).  This 
study  showed  that  none  of  the 
metabolites  studied  was  the  ultimate 
mutagen  but  the  relative  mutagenic 
activity  of  these  compounds  and 
structurally  related  chemicals  pointed  to 
the  dit«t}mopropyI  side  chain  moiety  as 
the  ultimate  mutagen. 

3.  Development  and  characterization 
of  an  intrasanguinous  host  mediated 
assay  protocol  which  will  allow  the 
detection  of  mutagenic  metabolites 
formed  in  vivo  in  specific  organs  of  the 
mouse  or  rat.  A  procedure  has  been 
developed  which  allows  the  injected    ■ 
Salmonella  cells  to  colonize  and 
proliferate  in  the  organs  of  interest 
(liver,  lungs,  kidneys,  testes).  (Contact 
Person:  Dr.  E.  Zeiger.  NIEHS) 

•  In  Vitro  Mammalian  Test  Systems 

In  Vitro  Cytogenetics— lAammaWan 
cells  in  culture  allow  the  detection  of 
chromosomal  aberrations  and  sister 
chromatid  exchanges  which  are 
endpoints  not  detectable  with  bacterial 
cells.  A  protocol  has  been  standardized 
for  the  simultaneous  detection  of 
chromosome  aberrations  and  sister 
chromatid  exchanges  in  cultured 
Chinese  hamster  ovary  (CHO)  cells.  In 
the  presence  and  absence  of  a  rat  liver 
S-9  activation  system,  a  total  of 
approximately  200  chemicals  will  be 
tested  in  two  laboratories  over  the  four- 
year  duration  of  the  study.  The  results 
for  the  first  thirteen  chemicals  are 
presented  in  Table  3.  (Contact  Person: 
Dr.  E.  Zeiger,  NIEHS) 


In  Vitro  Mammalian  Cell 
Mutagenesis— The  purpose  of  this  study 
is  to  evaluate  the  reproducibility  and 
■  usefulness  of  L5178Y  mouse  lymphoma 
cells  (TK-)-/-)  as  an  in  vitro 
mutagenesis  assay  system.  The  project 
is  being  run  as  a  collaborative  study 
between  two  laboratories  and  has 
proceeded  in  two  phases;  the  first  phase 
was  concerned  with  protocol 
standardization  and  the  second  phase 
with  the  validation  of  the  protocol  using 
coded  chemicals.  Results  on  23  of  these 
chemicals  are  shown  in  Table  4. 
(Contact  Person:  Dr.  W.  CasDarv, 
NIEHS) 

In  Vitro  Transformation — This  project 
was  designed  to  develop,  standardize 
and  evaluate  a  protocol  for  performing 
in  vitro  transformation  assays  with  the 
BALB/c-3T3  cell  line.  This  assay  is  used 
to  measure  the  ability  of  chemical 
agents  to  induce  alterations  in  a 
population  of  cells  (derived  from  mouse 
embryo  fibroblasts)  from  a  pattern  of 
controlled  monolayer  grow^  to  one 
exhibiting  clonal  foci  of  disoriented  cells 
against  a  background  monolayer. 
Addition  of  mouse  liver  S-9  fi-actions 
and  other  methods  of  exogenous 
metabolic  activation  are  being 
evaluated.  The  testing  and  evaluation  of 
70  coded  samples  are  presently 
underway.  (Contact  Person:  Dr.  W. 
Caspary,  NIEHS) 

•  Speical  Applications — In  Vitro 
Microbial  and  Mammalian  Testing 

Mutagens  Formed  from  the  Cooking  of 
Food— The  objectives  of  this  study  are: 
(1)  to  determine  the  nature  and 
mechanism  of  formation  of  mutagens 
that  arise  during  the  routine  cooking  of 
foods  and  devise  strategies  to  prevent  or 
limit  their  formation;  (2)  to  indentify  and 
confirm  the  chemical  structiu*  of  the 
mutagens  formed;  (3)  to  assess  the 
spectrum  of  genetic  toxicity  of  the 
mutagens,  both  purified  and  as  they 
occur  in  the  food,  using  short-term 
microbial  and  manunalian  bioassays; 
and  (4)  to  estimate  the  risk  to  the  human 
population  posed  by  the  ingestion  of 
these  mutagens  in  the  diet.  To  date,  this 
study  has  determined  the  kinetics  of 
mutagen  formation  during  the  grilling  of 
hambuiger  and  boiling  of  beef  stock. 
Procedures  for  the  extraction  of 
hamburger  mutagens  have  been  greatly 
improved,  and  the  sensitivity  of  Sie 
various  Salmonella  strains  and  in  vitro 
metabolic  activation  systems  for  the 
detettion  of  hambmger  mutagens  have 
been  characterized.  Known  pure  food 
mutagens  have  been,  or  are  being 
synthesized,  and  studies  are  underway 
to  determine  whether  the  mutagenicity 
of  hamburger  and  boiled  beef  extract 
can  be  accounted  for  by  these  chemicals 


or  whether  additional  mutagenic 
substances  are  also  present.  Other 
cooked  proteinaceous  foods  are  being 
examined  for  mutagenicity.  (Contact 
Person:  Dr.  E.  Zeiger,  NIEHS) 

Mutagenic  Monitoring  for  Coal 
Conversion  Workers— A  contract 
concerned  with  mutagenic  monitoring 
for  coal  conversion  workers  was 
awarded.  The  experimental  protocol 
calls  for  analysis  of  the  urine  for 
mutagenic  activity  using  the  Salmonella 
assay,  and  measurements  of  sister 
chromatid  exchange  and  chromosome 
aberrations  in  lymphocytes  from  the 
workers  and  a  matched  control 
population.  In  addition,  samples  of 
ambient  air  particulates  will  be 
collected  and  analyzed  for  mutagenicity. 
The  study  will  commence  in  FY  1982 
and  be  completed  in  FY  1984.  (Contact 
Person:  Dr.  T.  Ong.  NIOSH) 

Germ  Cell  Mutation 

•  Heritable  Effects — Nonmammalian 
Assays 

Drosophila  Mutagenesis — The 
Drosophila  mutagenesis  effort  centers 
on  testing  chemicals  for  heritable 
effects.  The  induction  of  sex-linked 
recessive  lethal  (SLRL)  mutations  is 
determined  from  male  flies  treated  by 
feeding  the  test  chemical.  If  no  induced 
mutants  are  detected,  the  chemical  is 
retested  by  injection.  A  chemical 
positive  in  the  sex-linked  recessive 
lethal  test  is  also  tested  for  its  ability  to 
induce  reciprocal  translocations;  a 
chenucal  giving  a  negative  result  is  not 
tested  in  the  translocation  test. 

Three  contract  laboratories  capable  of 
studing  a  total  of  210  coded  samples  (70/ 
laboratory)  are  participating  in  this  four- 
year  effort.  Validation  activities 
whereby  randomly  selected  coded 
chemicals  are  tested  in  more  than  one 
laboratory  are  superimposed  on  the 
testing  Sequence.  Results  of  chemicals 
tested  are  presented  in  Table  5.  (Contact 
Person:  Dr.  J.  Mason.  NIEHS) 

Aneuploidy  Assays— Assays  for  the 
detection  of  chemically  induced 
aneuploidy,  a  genetic  event  not 
identified  by  other  mutagenesis  test 
systems,  will  be  developed  for  large- 
scale  testing  programs.  Aneuploidy 
assays  would,  when  used  in  addition  to 
other  short-term  tests,  allow  a  more 
comprehensive  evaluation  of  the 
spectrum  of  genetic  damage  induced  by 
a  chemical.  Use  of  insect  (Drosophila) 
and  yeast  Saccharomyces)  systems  will 
allow  interspecies  comparisons  as  well 
as  tests  for  aneuploidy  in  both  mitotic 
and  meiotic  (germinal)  cells.  The  three 
(one  Drosophila.  two  yeast)  contracts 
are  primarily  developmental  in  this 
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initial  year.  (Contact  Person:  Drs.  M 
Resnick  and  J.  Mason.  NIEHS) 

•  Heritable  Effects— Mammalian 
Assays 

Mouse  Morphological  Specific  Locus 
Study— A  major  health  concern  arising 
from  human  exposure  to  mutagenic 
chemicals  is  the  induction  of  mutations 
in  genn  cells  and  the  subsequent 
transmission  of  such  mutations  to  future 
generations.  The  risk  of  such  health 
effects  must  presently  be  approached 
through  whole-mammal  assays  since 
tests  involving  lower  organisms  or 
mammalian  cells  in  vitro  have  the 
disadvantages  of  not  addressing 
heritability  of  induced  mutations,  germ 
cell  stage  specificity,  and  special 
metabolic  and  physiological  transport 
factors  that  might  exist  during  the 
reproductive  cell  cycle. 

The  morphological  specific-locus 
method  is  at  present  the  most  practical 
and  reliable  means  available  in 
mammals  for  detecting  those  genetic 
changes  thought  to  be  of  greatest 
potential  significance  to  the  health  of. 
future  human  generations,  namely, 
heritable  point  mutations.  Work  has 
been  initiated  to  further  investigate  the 
chemical  induction  of  heritable 
mutations  in  mouse  germ  cells.  The  two 
basic  objectives  of  this  project  are:  (1)  to 
conduct  an  in-depth  study  of  chemically 
induced  mutation  processes  in 
mammalian  germ  cells  using  N-ethyl-N- 
nitro-sourea  (ENU)  as  a  model  mutagen; 
and  (2)  to  test  five  environmentally 
significant  chemicals  for  mutagenicity. 
(Contact  Person:  Dr.  M.  Shelby.  NIEHS) 
Heritable  Translocation  Assay— the 
heritable  translocation  assay  (HTA)  is 
an  in  vivo  test  which  measures  a 
specific  type  of  chromosome  aberration 
that  is  known  to  contribute  to  the  human 
disease  burden.  It  can  also  be  subjected 
to  rigorous  statistical  scrutiny.  The 
objectives  of  the  HTA  study  are  to 
develop  a  standardized  protocol  for 
performing  HTA  evaluations  on  NTP 
compounds,  and,  at  the  same  time, 
identify  critical  factors  which  may  be 
used  to  improve  its  precision.  During  FY 
1981,  a  comparative  evaluation  of  five 
mouse  strains  used  in  the  HTA  was 
completed.  From  this  effort  a 
standardized  fertihty  test  protocol  was 
developed,  and  validation  of  the  HTA 
was  initiated  with  a  positive  control 
study  using  triethylenemelamine  (TEM). 
A  modified  Meridith  procedure  for 
preparing  mouse  meiotic  chromosomes, 
and  a  modified  Triman  et  al  technique 
for  preparing  mitotic  chromosomes  from 
stimulated  mouse  peripheral  blood 
lymphocytes  are  being  used  in  this 
study.  The  animal  mis-classification 
error  (false  positive  and/or  negative 


error  rates)  was  being  evaluated. 
(Contact  Person:  Dr.  J.  Bishop,  NCTR) 

Collaborative  Activities 

Workshop  on  Statistical  Analysis  of 
In  Vitro  Tests  for  Mutagenicity— A 
workshop  on  analysis  of  in  vitro 
mutagenicity  data,  organized  through 
the  Cellular  and  Genetic  Toxicology 
Branch  of  the  NIH/NTP.  and  the  Office 
of  the  Associate  Director  for  Genetics, 
National  Institute  of  Environmental 
Health  Sciences,  was  held  April  21  and 
22, 1981,  in  Chapel  Hill,  NC.  A  variety  of 
statistical  approaches  to  data  analysis 
in  three  in  vitro  mutagenicity  assays 
were  presented  and  discussed.  The 
assays  were  the  Salwonella/Microsome 
assay,  the  Chinese  Hamster  Ovary  Cell/ 
HGPRT  assay,  and  the  Mouse 
Lymphoma  L5178YTK-I- /-locus  assay. 
The  workshop  was  attended  by  nearly 
50  scientists  &t)m  the  United  States  and 
Europe  and  provided  one  of  the  first 
opportunity  for  equal  numbers  of 
statisticians  and  biologists  to  present 
and  discuss  in  detail  their  test  protocols, 
data,  and  methods  of  analysis.  No 
consensus  was  reached  on  the  most 
appropriate  biological  protocol  or 
statistical  method.  However,  the  interest 
and  cooperation  demonstrated  by  the 
participants,  together  with  the  pressing 
need  for  consistent,  objective  methods 
of  data  interpretation,  are  certain  to  lead 
toward  improved  methodologies  for 
evaluation  of  mutagenic  effects  based 
on  in  vitro  test  results.  A  report  on  the 
workshop  for  publication  in  the  open 
literature  is  presently  being  written  by  a 
committee  of  statisticians  and  biologists. 
(Contact  Person:  Dr.  M.  Shelby.  NIEHS) 

Support  Activities 

Three  resource  activities  exist  which 
are  utilized  throughout  cellular  and 
genetic  toxicology  programs.  They  are: 

Chemical  Repository — The  chemical 
repository  purchases,  analyzes,  stores, 
and  distributes  all  chemicals  selected 
for  testing.  For  a  more  complete 
description  see  the  Chemical 
Repositories  section,  pp.  152  to  153. 

Data  Management — A  computerized 
data  base  management  system  has  been 
developed  to  assist  in  the  collection, 
handling  and  storage  of  the  data  derived 
from  mutagenicity  tests.  The 
Environmental  Mutagenesis  Information 
System  (EMIS)  was  developed  on 
PROPHET,  a  data-handling  system 
developed  and  run  for  the  NIH  Division 
of  Research  Resources  by  Bolt,  Beranek 
and  Newman,  Inc.  Three  Salmonella 
contract  laboratories  are  collecting  test 
data  on  laboratory-based  data  entry 
terminals.  The  data  6U«  then  sent  by 
telephone  line  to  the  main  computer 
where  it  is  arranged  into  a  format  that 


can  be  reviewed  by  NTP  staff  prior  to  its 
inclusion  in  the  permanent  data  file. 
Procedures  are  being  developed  for 
handling  and  storage  of  Drosophila  and 
cultured  mammalian  cell  data.  Data 
from  some  contracts  are  also  being 
collected  on  the  NCI-developed  In  Vitre 
Information  System  (IVIS).  Data  in  thia 
system  will  be  transferred  to  EMIS  as 
soon  as  practicable.  The  data  stored  in 
these  systems  can  readily  be  recalled  by 
NTP  personnel,  and  statistical  and 
graphic  procedures  can  be  added  to  the 
system  as  needed.  (Contact  Person:  Mr. 
M.  Rowley,  NIEHS) 

Environmental  Mutagen  Information 
Center— The  Environmental  Mutagen 
Information  Center  (EMIC)  is  a 
computerized  information  service 
located  at  the  Oak  Ridge  National 
Laboratory  that  processes  all  published 
information  on  the  genetic  effects  of 
environmental  agents.  Articles  for 
inclusion  in  the  EMIC  data  base  are 
identified  through  the  screening  of  large 
bibliographic  data  bases  such  as 
Chemical  Abstracts  and  Biological 
Abstracts  and  by  the  manual  screening 
of  more  than  40  journals  which  regularly 
publish  articles  on  chemical 
mutagenesis  and  related  topics.  Copies 
of  all  articles  are  obtained  prior  to 
indexing  and  entry  onto  the  master 
computer  file.  For  each  article,  this  file 
contains  bibliographic  information  i^us 
key  terms  on  the  assay  system 
employed  and  the  names  and  CAS 
registry  numbers  of  chemicals  studied. 
The  data  base  presently  contains 
approximately  35,000  articles.  The  EMIC 
file  is  available  on-line  through  the 
Department  of  Energy-supported 
RECON  system  and  through  the 
National  Library  of  Medicine's 
TOXLINE  system  as  well  as  by  direct 
queries  to  the  Center.  This  specialized 
information  center  provides  the  National 
Toxicology  Program  with  rapid  and 
thorough  access  to  the  world's  literature 
oa  chemical  mutagenicity  and  short- 
term  carcinogenicity  testing.  (Contact 
Person:  Dr.  J.  Huff,  NIEHS) 

FY  1982  Program  Plans 

Somatic  Mutation  and  Cellular 
Transformation 

•  In  Vitro  Microbial  and  Fungal  Test 
Systems 

Salmonella/Microsome  Test  System 
I — This  cooperative  study,  aimed  at 
evaluating  and  validating  microbial 
mutagenicity  assays  for  their 
reproducibility  and  predictive  value  la 
assessing  carcinogenic  potential  of 
chemicals,  will  be  completed  in  FY  1982. 
An  overall  evaluation  will  be  compiled 
on  intralaboratory  variation,  variation 


among  the  four  laboratories,  comparison 
of  actiTation  systems,  and  comparison 
with  in  vivo  and  microbial  test  results. 
(Contact  Person:  Dr.  E.  Zeiger,  NIEHS) 

Salmonella /Microsome  Test  System 
II— It  is  estimated  that  300  samples  will 
be  tested  in  FY  1982.  Table  0  presents 
chemicals  selected  and  available  for 
testing.  (Contact  Person:  Dr.  E.  Zeiger. 
NIEHS) 

In  Vitro  Mutagenesis  Monitoring 
Studies — The  two  main  research  efforts 
of  this  project  in  FY  1982  are:  (1) 
evaluation  of  the  body  fluid  mutagenic 
assay  system  and  (2)  validation  of  the 
Salmonella  arabinose  resistant  a^say 
system.  Both  systems  have  potential 
usefulness  for  mutagenic  monitoring. 
Under  the  in  vitro  mutagenesis  testing 
contract,  40  samples  (industrial 
chemicals  and/or  complex  mixtures) 
will  be  tested  for  muta^nicity  with  the 
Salmonella /microsome  assay  system. 
Fifteen  of  the  40  samples  will  be  further 
tested  with  Saccharomyces  cerevisiae 
(for  gene  conversion  and  mitotic 
recombination),  Chinese  hamster  ovary 
cells  (for  sister  chromatid  exchange]  and 
mouse  lymphoma  L5178Y  cells  (for  gene 
mutation)  assay  systems.  (Contact 
Person:  Dr.  T.  Ong,  NIOSH) 

Salmonella — Research  and 
Development  Studies — 

1.  Studies  will  continue  with 
prostaglandin  synthetase  to  determine 
whether  there  are  other  classes  of 
chemicals,  besides  polycylic  aromatic 
hydrocarbons,  which  can  be 
metaboUzed  to  mutagens  by  this  enzyme 
system. 

2.  Studies  will  continue  with  the 
newly  developed  host  mediated  assay 
protocol  using  selected  mutagens  and 
carcinogens  to  evaluate  the  sensitivity 
of  the  system  and  whether  or  not  organ- 
specific  mutagenicity  can  be  detected. 
(Contact  Person:  Dr.  E.  Zeiger,  NIEHS) 

Salmonella  Mutagenesis  under 
Anaerobic  Conditions — The  purpose  of 
this  effort  is  the  development  of 
Salmonella  test  protocols  for  detection 
of  chemicals  requiring  metabolism  under 
an  anaerobic  condition  for  expression  of 
mutagenic  activity.  The  standard 
protocols  using  in  vitro  metabolic 
activation  for  mutagenesis  studies  are 
based  on  the  assumption  that  the 
substances  to  be  tested  require  only 
aerobic  metaboUsm  for  their  activation. 
However,  many  substances  such  as  azo- 
containing  dyes  may  require  a  reductive 
step  in  their  activation.  Reductive 
metabolism  can  occur  in  the  manunalian 
liver  in  situ  and  in  the  mammalian  gut 
through  the  action  of  gut  flora. 
Therefore,  some  chemicals  which  may 
be  activated  to  mutagens  in  vivo  may 
appear  to  be  non-mutagenic  when  tested 
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using  the  standard  in  vitro  metabolic 
activation  protocols. 

One  contract  will  be  awarded  for  the 
development  of  acceptable  protocols  for 
reductive  metabolic  activation  and  for 
the  testing  of  a  series  of  chemicals 
known  or  suspected  to  require  reductive 
metabolism  as  a  step  in  their  conversion 
to  biologically-active  substances.  The 
protocols  developed  will  be  used  by  the 
cellular  and  genetic  toxicology 
component  of  the  NTP  Benzidine 
Congener  Dye  initiative.  (Contact 
Person:  Dr.  E.  Zeiger,  NIEHS) 

•  In  Vitro  Mammalian  Test  Systems 

In  Vitro  Cytogenetics — Seventy-six 
chemicals  have  been  selected  for 
possible  testing  in  FY  1982  in  Chinese 
hamster  ovary  (CHO)  cells  for  detection 
of  chromosome  aberrations  and  sister 
chromatid  exchanges  (Table  7).  (Contact 
Person:  Dr.  E.  Zeiger,  NIEHS) 

In  Vitro  Mammalian  Cell 
Mutagenesis— VaMation  of  the  protocol 
for  use  of  L5178Y  mouse  lymphoma  cells 
(TK -(-/—)  as  an  in  vitro  mutagenesis 
assay  system  will  continue.  T^e 
remainder  of  the  40  coded  compounds 
will  be  reported  on  in  FY  1982.  These 
data  will  be  analyzed  to  determine  the 
extent  of  interlaboratory  reproducibility 
and  qualitative  correlation  with 
carcinogenicity.  (Contact  Person:  Dr.  W. 
Caspaiy.  NIEHS). 

In  Vitro  Transformation — A  variety  of 
independent  studies  have  shown  a  high 
correlation  between  the  ability  of 
chemicals  to  induce  timiors  in  vivo  and 
the  ability  to  induce  neoplastic 
transformation  in  certain  mammalian 
cell  culture  systems.  Thus,  the  NTP 
plans  to  implement  studies  with  some  of 
these  systems  which  will  result  in  the 
application  of  standardized  protocols 
giving  a  high  degree  of  interlaboratory 
reproducibility  and  defining  the  test 
limitations  of  the  respective  systems.  A 
testing  program  will  be  initiated  based 
upon  the  results.  Several  distinct 
systems,  either  primary  cultures, 
continuous  lines,  or  vims-infected  cells, 
are  being  used  as  assay  systems.  The 
Balb/c  3T3  cell  line  is  currently 
undergoing  evaluation  by  the  NTP;  the 
C3H  lOTVi  cell  line  is  being  evaluated 
by  the  Division  of  Cancer  Cause  and 
Prevention  of  the  NCI;  and  the  BHK  cell 
line  is  being  studied  in  Europe. 

In  FY  1982.  evaluation  will  be  initiated 
for  three  additional  mammalian  cell 
systems.  A  primary  cell  culture  system 
derived  from  Syrian  hamster  embryos 
(SHE)  will  be  evaluated  in  two 
laboratories  using  coded  compounds 
and  characterized  frozen  SHE  cell 
stocks.  A  second  assay  which  detects 
enhancement  of  DNA  virus 
transformation  by  chemical  carcinogens 


using  SHE  cells  infected  with  Simian 
adenovirus  (SA-7)  will  be  svaluattd.  A 
lai^e  number  of  chemicals,  representing 
several  diverse  classes,  have  been 
shown  to  enhance  the  transformation  of 
hamster  cells  by  SA-7  virus,  and  the 
transformation  has  shown  a  high 
correlation  with  the  known  mutagenic  or 
carcinogenic  activity  of  the  chemicals. 
The  test  demonstrates  other  potentially 
important  features  which  include  a  more 
discrete  morphology  of  the  transformed 
cells,  shorter  total  test  time,  higher 
sensitivity  to  weak  carcinogens,  and 
ability  to  manipulate  chemical  exposure. 
The  third  cell  system,  retro virus( type  C, 
RNA  tumor  virus)-infected  rat  cells,  has 
been  shown  to  detect  transforming 
ability  of  several  chemicals  representing 
different  chemical  classes.  Normal  rat 
cells  are  refractory  to  transformation  by 
many  of  the  chemicals  tested,  while 
cells  infected  with  the  retrovirus 
demonstrate  relatively  high  sensitivity 
to  transformation  by  chemicals. 

The  initial  phase  in  the  evaluation  of 
all  three  systems  will  be  protocol 
development,  identification  and  storage 
of  suitable  cell  stocks  and  reagents, 
response  to  known  carcinogens  and 
noncarcinogens,  demonstrated 
repeatability  of  results  within  and 
between  laboratories,  and  demonstrated 
tumorigenicity  of  representative  cells 
identified  as  morphologically 
transformed.  Additional  effort  will  be 
directed  at  tests  of  exogenous  metabolic 
activation  systems.  (Contact  Person:  Dr. 
R.  Tennant.  NIEHS) 

Mammalian  Cell  Culture  Assay  for 
Multiple  Genetic  Endpoints — Two  major 
effects  of  concern  in  genetic  toxicology 
are  gene  mutations  and  chromosome 
damage  because  both  can  produce 
human  genetic  disease.  Genotoxic 
chemicals  usually  induce  both  types  of 
effects  but  the  proportion  of  chemically 
induced  gene  mutations  or  chromosome 
mutations  are  difficult  to  determine  at 
this  time.  The  induction  of  gene 
mutations  are  usually  detected  in  a 
number  of  different  mtmimalian  cell 
lines  and  the  induction  of  chromosome 
mutations  are  detected  using  the  same 
or  different  cell  lines  and  activation 
systems.  It  is  often  difficult  to  determine 
the  relative  frequencies  induced  and  the 
effective  doses.  Yet  in  evaluating  the 
genetic  effects  of  a  chemical  to 
determine  potential  health  risks,  an 
understanding  of  the  spectrum  of 
damage  induced  by  the  chemical  is 
needed.  A  comparison  between  gene 
and  chromosome  mutations  is  also 
needed  as  a  reference  when  moving 
trom  results  obtained  with  cells  in 
culture  to  predicted  effects  in  treated 
animals.  Siuch  an  extrapolation  is 
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necessary  when  only  one  type  of 
mutagenic  effect  can  be  measured  in 
rivo  but  it  is  important  to  take  both 
effects  into  consideration.  The  NTP 
proposes  to  fund  a  project  beginning  in 
FY  1982  which  will  have  the  following 
objectives:  (1)  develop  and  test  a 
protocol  that  can  be  used  to  determine 
the  frequencies  of  gene  mutations  and 
chromosome  damage  in  a  single  cell 
line:  (2)  determine  die  feasibility  of 
detecting  other  endpoints  such  as  sister 
chromatid  exchange,  aneuploidy.  and 
DNA  damage  or  repair  in  the  same  cell 
line;  and  (3)  teat  a  series  of  chemicals 
using  the  protocol  developed.  (Contact 
Person:  Dr.  E.  Zeiger.  NIEHS) 

•  In  Vivo  Mammalian  Test  Systems 

Rodent  Bone  Marrow  Cytogenetics— 
In  the  assessment  of  genotoxic  effects  of 
chemicals  for  the  purposes  of  human 
health  concerns,  it  is  desirable  to  obtain 
test  data  from  intact  mammals.  Such 
data  are  more  readily  extrapolated  to 
human  test  data  and  health  effects  than 
data  from  in  vitro  systems.  In  vivo 
rodent  assays  for  chromosome 
aberrations  (CA)  and  sister  chromatid 
exchanges  (SCE)  represent  two  test 
systems  in  which  the  methodology  is 
widely  available.  However,  these  assays 
have  been  used  to  a  limited  extent  in  the 
systematic  evaluation  of  potentially 
genotoxic  agents  using  currently 
accepted  methodology.  While  the 
mechanisms  of  CA  and  SCE  induction 
are  not  clearly  imderstood,  it  is  cleai 
that  they  represent  discreet  endpoints 
which  are  indicative  of  genotoxicity.  It 
is  only  through  a  systematic  evaluation 
of  the  techniques,  and  a  comparison 
with  data  obtained  from  other  systems, 
that  the  value  of  mammahan  in  vivo 
cytogenetic  screening  systems  can  be 
determined. 

The  NTP  will  award  contracts  in  FY 
1982  to  two  laboratories  to  pursue  the 
following  objectives:  [1]  to  develop  and 
vahdate  a  testing  protocol  for  the 
simultaneous  determination  of 
chemically  induced  CA  and  SCE  (based 
on  the  general  recommendations  of  the 
EPA  Gene-Tox  working  groups  on  SCE 
and  cytogenetics):  (2]  to  determine  the 
utility  and  reproducibility  of  the 
protocol  developed  for  detecting 
mutagens  by  testing  up  to  50  coded 
chemicals;  and  (3]  to  compare  the 
relative  sensitivities  of  CA  and  SCE 
endpoints  and  to  compare  test  results 
with  those  obtained  in  other  in  vitro  and 
in  vivo  assays.  (Contact  Person:  Dr.  M. 
Shelby.  NIEHS) 

•  Special  Applications — Human  Genetic 
Monitoring 

Cytogenetic  Monitoring  of  Human 
Populations — Monitoring  peripheral 


lymphocyte  samples  for  cytogenetic 
endpoints  offers  a  practical  means  of 
detecting  exposures  of  individuals  or 
populations  to  genotoxic  agents.  The 
technique  has  been  used  to  detect 
ionizing  radiation  exposures  for  many 
years,  and  has  become  widely  accepted. 
It  has  been  apphed  to  a  lesser  extent  in 
connection  with  exposures  to  chemical 
agents.  The  protocols  for  the  cytogenetic 
studies  that  have  been  performed  on 
persons  exposed  to  chemical  agents 
(usually  occupationally)  have  been 
varied,  precluding  cross  comparison. 
They  have  also  often  been  flawed  in  one 
respect  or  another  so  that  definite 
conclusions  could  not  be  made.  Thus,  it 
has  become  apparent  that  the 
development  of  a  standard  protocol  for 
cytogenetic  monitoring  is  needed  and 
that  background  information  on  the 
frequencies  of  chromosome  aberrations 
and  sister  chromatid  exchange  (SCE's), 
their  variability,  and  the  causes  of  this 
variability  are  lacking.  Such  information 
is  required  before  one  can  properly 
design  or  interpret  cytogenetic  studies  of 
populations  exposed  to  potential 
chromosome  damaging  agents. 

A  project  is  planned  in  which  two 
laboratories  will  collaborate:  (1)  to 
develop  and  standardize  a  protocol  by 
which  the  frequencies  of  chromosome 
aberrations  and  SCEs  in  human 
lymphocytes  can  be  accurately  and 
reproducibly  determined;  and  (2)  to 
identify  the  major  sources  of  variation 
of  these  frequencies  as  affected  by  the 
protocol  and.  to  the  extent  possible,  by 
the  circumstances  of  the  individuals 
from  whom  blood  samples  are  obtained. 
(Contact  Person:  Dr.  M.  Shelby.  NTEHS) 

Mutagenic  Monitoring  for  Coal 
Conversion  Workers — A  contract  was 
initiated  in  FY  1981,  air  sampling 
(including  mutagenesis  assays)  will 
begin  in  FY  1982.  and  the  selection  of 
worker  and  control  populations  will  be 
completed  before  the  end  of  FY  1984. 
(Contact  Person:  Dr.  T.  Ong,  NIOSH) 

Germ  Cell  Mutation 

•  Heritable  Effects — Nonmammalian 
Assays 

Drosophila  Mutagenesis — Chemicals 
scheduled  for  testing  on  Drosophila  in 
FY  1982  are  listed  in  Table  8.  (Contact 
Person:  Dr.  J.  Mason,  NIEHS) 

Aneuploidy  Assays — Validation  and 
testing  of  50  to  60  chemicals  will 
commence  in  FY  1962,  the  second  year 
of  a  three-year  effort.  (Contact  Person: 
Drs.  Resnick  and  ].  Mason,  NIEHS) 

•  Heritable  Effects — ^Mammalian 
Assays 

Mouse  Morphological  Specific  Locus 
Study— Siudies  will  continue  in  FY  1982 


examining  germ  cell  mutation  induction 
with  N-ethyl-N-nitrosourea  (ENU)  as  a 
model  mutagen.  Up  to  five 
environmentally  significant  chemicals 
will  be  examined  for  mutation  induction 
during  the  period  of  FY  1982-1984. 
(Contact  Person:  Dr.  M.  Shelby,  NIEHS) 

Mouse  Electrophoretic  Germinal 
Mutation  Test  Development — To  further 
understand  mammalian  germ  cell 
mutagenesis,  develop  assays  to 
detecting  and  quantifying  chemically- 
induced  heritable  mutations,  and 
provide  test  data  for  human  genetic  risk 
estimation,  NTP  will  support  studies 
using  an  electrophoretic  approach  to 
mutation  detection  in  addition  to  the 
morphological  specific  locus  approach. 
An  assay  has  been  developed  in  which 
tissue  preparations  from  the  offspring  of 
treated  mice  are  analyzed  by 
electrophoresis  f&r  the  presence  of 
variant  proteins  presumed  to  be 
mutants.  The  heritabihty  of  these 
variants  is  confirmed  by  breeding  tests. 
The  mouse  electrophoretic  germinal 
mutation  assay  offers  two  advantages  in 
evaluating  chemicals  for  mutagenicity. 
FirsUy,  the  assay  detects  changes  in 
specific  enzymes  and  offers  the 
opportunity  to  relate  chemically-induced 
mutations  to  changes  in  enzyme 
8truct\ire  and  function  and  ultimately  to 
effects  on  health  or  fitness.  Secondly, 
the  potential  availability  of  a  large 
number  of  loci  for  analysis  means  that 
fewer  animals  can  be  used. 

Based  on  the  results  of  recent  studies, 
it  is  reasonable  to  expect  this  assay  to 
make  a  unique  contribution  to  our 
understanding  of  chemically-induced 
mutagenesis  in  mammalian  germ  cells 
and  to  enhance  our  capabihty  to  derive 
estimates  of  human  genetic  risk  from 
experimental  data.  To  further  evaluate 
the  utihiy  of  this  assay,  the  NTP  in  FY 
1982  will  award  one  three-year  contract 
to:  (1)  conduct  an  in-depth  study  of  the 
mouse  electrophoretic  germinal 
mutation  test  using  N-ethyl-N- 
nitrosourea  as  a  model  mutagen  and  to 
compare  results  with  those  obtained  in 
the  morphological  specific  locus  test;  (2) 
test  three  environmentally  significant 
chemicals  for  mutagenic  activity:  and  (3) 
establish  the  spontaneous  rates  of 
mutation  at  the  loci  under  study. 
(Contact  Person:  Dr.  M.  Shelby.  NIEHS) 

Heritable  Translocation  Assay — 
Additional  experimental  studies  will  be 
identified  to  further  elucidate  potential 
mechanisms  for  stock  differences  and 
interactive  effects  associated  with 
chemically-induced  fetal  death  rates 
detected  in  the  dominant  lethal  test  and 
to  determine  if  such  studies  can  be  used 
reliably  to  identify  appropriate  mouse 
stocks  for  use  in  the  parental 


Federal  Register  /  Vol.  47.  No.  94  /  Friday.  May  14.  1982  /  Notices 


20B29 


generations  of  the  HTA.  The  positive 
control  study  with  the  model  mutagen, 
triethylenemelamine  (TEM).  will  be 
completed  and  the  data  analyzed.  If 
resources  can  be  identified  for 
cytogenetic  analysis  of  F,  males,  a 
second  positive  control  study  will  be 
initiated  and  completed  in  FY  1982. 
(Contact  Person:  Dr.  J.  Bishop,  NCTR) 

Rapid  in  Vitro  Test  Capability 

A  variety  of  short-term  tests  and 
combinations  of  tests  have  been 
proposed  to  predict  the  potential 
carcinogenicity  of  chemicals.  However, 
current  data  are  not  sufficient, 
particularly  across  chemical  classes,  to 
correlate  short-term  test  results  with 
known  carcinogenicity  so  that  the  limits 
of  predictability  can  be  accurately 
judged.  A  primary  emphasis  of  the 
cellular  and  genetic  toxicology  program 
is  to  develop,  evaluate,  and  vahdate  test 
systems  which  contribute  to  the 
development  of  a' data  base  that  will 
permit  clear  decisions  about  the  relative 
value  of  a  proposed  test.  The  majority  of 
the  contract  efforts  of  NTP  cellular  and 
genetic  toxicology  programs  are  related 
to  the  above  goal.  However,  to  serve  the 
NTP's  immediate  decision-making  needs 
short-term  test  information  is  needed  to 
set  the  priorities  for  chemicals  to  be 
entered  into  long-term  carcinogenicity 
bioassays  and  for  use  by  NTP 
experimental  design  groups.  NTP  plans 
to  organize  and  develop  a  rapid  test 
capability  comprising  the  following  five 
types  of /n  vitro  short-term  tests: 

1.  gene  mutations  in  bacteria. 

2.  gene  mutations  in  mammalian  cells. 

3.  chromosome  damage  in  mammalian 
cells. 

4.  a  mammalian  cell  transformation 
assay. 

5.  a  measure  of  DNA  damage  or 
repair. 

This  group  of  tests  chosen  because: 
(a)  the  basic  categories  of  genotoxic 
effects  are  addressed;  (b)  the  tests  are 
generally  available;  and  (c)  protocols 
are  generally  available  which  have 
received  some  form  of  evaluation  or 
vahdation.  However,  since  at  present 
there  is  inadequate  evidence  to  select  or 
justify  any  specific  assay  or  group  of 
assays  as  a  prescreen  for  carcinogens  or 
mutagens,  the  use  of  this  group  should 
not  "be  interpreted  as  endorsement  by 
the  NTP  of  a  specific  battery  of 
biologically-based  tests.  It  is  intended 
only  that  the  results  from  this  group  of 
assays  provide  a  reasonable  profile  of 
the  in  vitro  genotoxic  activity  of  a 
chemical.  About  25  chemicals  per  year 
will  require  such  a  rapid  test  response. 
This  effort  will  be  reevaluated  for  its 
effectiveness  and  need  over  a  three-year 


period.  (Contact  Person:  Dr.  R.  Tennant 
NIEHS) 

Research  on  the  Role  of  DNA  Repair 
During  Meiosis  and  Mitotic  Growth  in 
Yeast  and  DrosophiJa—FY  1981-1982 

Meiosis  is  a  fundamental 
developmental  stage  which  occurs  in 
nearly  all  eukaryotic  organisms. 
Although  there  is  considerable 
information  on  the  genetic  and 
morphological  changes  that  take  place, 
relatively  little  is  knovra  about  DNA 
metabolic  events.  DNA  repair,  or 
mechanisms  of  mutation.  Since  DNA 
metabolism  and  recombination  in 
meiotic  cells  are  different  fi-om  those 
processes  in  mitotic  cells,  the  repair 
capabilities  might  be  expected  to  differ 
from  those  in  mitotically  growing  cells. 
For  example,  there  may  be  repair 
mechanisms  that  are  unique  to  meiosis 
or  there  may  be  unique  levels  of  repair 
capabilities.  There  have  been  no 
integrated  attempts  to  examine  repair 
mechanisms  in  a  well-characterized 
meiotic  system  at  both  the  molecular 
and  genetic  level.  Systems  other  than 
yeast  have  allowed  the  examination  of 
molecular  or  genetic  events  in  meiotic 
cells,  but  not  both.  NTP  is  developing  or. 
in  some  cases,  has  at  hand  the 
capabilify  to  relate  the  genetic  and  the 
molecular  aspects  of  DNA  repair  in 
meiosis.  These  studies  with  yeast  will 
aid  in  understanding  the  relevance  of 
various  repair  mechanisms  in  dealing 
with  exogenous  insults  during  meiosis 
as  well  as  the  process  of  meiosis  itself. 
(Contact  Person:  Dr.  M.  Resnick,  NIEHS) 

Repair  Functions  During  Meiosis — 
Mitotically  identified  DNA  repair 
systems  during  normal  meiosis  in  the 
yeast  Saccharomyces  cerevisiae  are 
being  examined.  Mutants  in  repair  and 
mutational  pathways  are  being  used. 
The  initiation  of  meiotic  DNA  synthesis 
is  normal  in  the  mutants  and  excision 
repair  mutants  are  like  wild  type  cells 
for  the  other  aspects  of  meiosis.  In  rad6 
(mutational  repair)  and  rad52  (X-ray 
repair)  mutants,  recombination  is 
abolished  and  for  rad52  the  spore 
products  are  inviable.  The  rad52  mutant 
accumulates  DNA  single-strand 
interruptions  (SSIs)  during  meiotic  DNA 
synthesis  in  both  the  parental  and  newly 
synthesized  strands.  The  timing 
corresponds  to  the  beginning  of 
lethality:  lethaUty  and  SSIs  are 
prevented  by  inhibitors  of  DNA 
synthesis.  The  frequency  of  SSIs 
approximates  the  number  of  genetic 
recombinational  events.  We  have 
concluded  that  the  rad52  gene  product, 
previously  identified  as  being  involved 
in  the  repair  of  radiation-incduced  DNA 
double-strand  breaks,  is  involved  with 
recombination  and  the  SSIs  may  be 


intermediates  in  this  process.  Thus,  it 
appears  that  the  rad52  gene  product  is 
essential  in  normal  meiosis  and  in 
protection  from  ionizing  radiation 
damage;  the  mechanism  of  action 
involves  recombination.  This  work  is 
being  expanded  to  examine  the  nature 
of  the  intermediates  that  are  associated 
with  loss  or  recombination  and/or 
lethality.  In  addition  an  extensive  study 
is  underway  to  determine  the  proteins 
associated  with  various  repair  defects. 
Preliminary  results  to  dale  have 
indicated  protein  changes  in  rad52  as 
compared  to  wild  type  cells.  We  also 
plan  to  examine  the  appearance  of 
unique  proteins  following  mutagen 
treatment  and  by  genetic  analysis 
determine  their  role  in  repair  and 
mutagenesis.  (Contact  person:  Dr.  M. 
Resnick,  NIEHS) 

Excision  Repair  and  Postreplication 
Repairs-Sucrose  gradient  techniques 
have  been  developed  for  the 
examination  of  repair  events  in 
mitotically  growing  cells  and  meiotically 
developing  cells  after  low  doses  of 
ultraviolet  light,  ionizing  radiation  and 
various  mutagens.  Using  these 
techniques  we  are  determining  the  role 
of  mitotically  identified  repair  functions 
on  damage  occurring  during  meiosis. 
Wild  type  cells  were  shown  to 
efficiently  excise  UV-induced 
pyrimidine  dimers  during  mitotic  growth 
or  meiotic  development.  Excision  was 
blocked  in  an  excision-defective  radl 
strain  throughout  meiosis  suggesting 
that  there  are  no  additional  excision 
repair  systems  during  meiosis.  As  found 
for  mitotic  growth,  DNA  synthesis 
proceeds  past  UV-mduced  pyrimidine 
dimers  during  meiosis  indicating  a 
general  abiUfy  to  bypass  lesions  in  the 
DNA.  The  bypass  mechanism  does  not 
appear  to  involve  recombination.  In  fact 
the  presence  of  damage  appears  to 
inhibit  the  meiotic  round  of  genetic 
recombination  whereas  it  stimulates 
recombination  in  mitotically  growing 
cells.  (Contact  Person:  Dr.  M.  Resnick. 
NIEHS) 

Studies  in  Drosophila — Three 
approaches  are  being  used  to 
characterize  the  relationship  between 
DNA  repair  and  mutagenesis  in 
Drosophila  melanogaster.  In  the  first  a 
number  of  A'-linked  mutagen-sensitive 
mutants  were  isolated  and 
characterized.  A  number  of  these 
mutants  were  defective  in  some  form  of 
DNA  repair.  We  have  shown  recently 
that  two  mutants  at  the  aius  101  locus 
decreased  the  spontaneous  mutation 
frequency,  although  mutants  at  nine 
other  loci  had  no  effect  on  the 
spontaneous  frequency  of  mutation.  We 
are  presently  constructing  a  fine 
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structure  map  of  the  mei  41  locus  in 
order  to  ascertain  the  size  and 
complejcity  of  this  locus. 

In  the  second  approach,  a  number  of 
mutants  known  to  be  defective  in  DNA 
repair  have  been  combined  with 
transposable  elements  to  ask  whether 
any  of  the  cell's  DNA  repair  capacity 
was  used  during  transposition.  In  the 
presence  of  the  DNA  repair-defective 
mutants  the  frequencies  of  mutation  and 
recombination  induced  by  the 
transposable  elements  were  not 
affected.  However,  the  transmission  of 
the  chromosomes  bearing  the 
transpoeable  elements  was  greatly 
reduced. 

In  the  third  approach,  a  mutant  is 
being  characterized  which  appears  to  be 
defective  in  repair  of  double  strand 
breaks.  In  the  presence  of  the  mutant  X- 
ray  induced  mutations  at  the  y  locus 
were  increased  more  than  10  fold.  The 
vast  majority  of  the  mutations  appeared 
to  be  terminal  deficiencies.  If  this  is  the 
case  the  wild-type  function  of  this  locus 
may  be  required  during  the  formation  of 
chromosomal  rearrangements.  (Contact 
Person:  Dr.  J.  Mason.  NIEHS) 

Collaborative  Activities 

Proposed  International  Study  on 
Short-Term  In  Vitro  Tests  for  Detecting 
Chemical  Carcinogens— The  NTP  is 
represented  on  the  International 
Program  on  Chemical  Safety  (WHO)  Ad 
Hoc  Working  Group  on  the  Application 
of  Short-Term  Tests  To  Predict 
Mutagenic  and  Carcinogenic  Potential, 
and  *vill  participate  in  a  proposed 
international  study  on  short-term  in 
vitro  tests. 

The  objective  of  the  proposed  study  is 
to  identi^  and  select  one  or  more  in 
vitro  tests  in  eukaryotes  which,  in  a 
battery  testing  approach,  will 
complement  bacterial  gene  mutation 
assays  by  reliably  defecting  chemical 
carcinogens  which  are  not  readily 
detected  with  bacterial  systems.  This  is 
to  be  accomplished  through  the  testing 
of  eight  elected  carcinogens  and  three 
chemicals  for  which  there  is  good 
evidence  of  noncarcinogenicity.  It  is 
recognized  that  such  complementary 
assays  cannot  be  selected  strictly  on  the 
basis  of  the  proposed  study.  Therefore 
utilization  of  other  major  sources  of  data 
such  as  the  International  Program  for 
the  Evaluation  of  Short-Term  Tests  for 
Cardnogens  (IPESTTC)  and  the  EPA 
Gene-Tox  Program  is  anticipated.  Since 
much  of  the  groundwork  for  the 
proposed  study  has  been  covered  in  the 
IPESTTC,  and  to  keep  the  study  to  a 
manageable  size,  the  specific  assays 
will  be  selected  from  those  (1)  which 
were  conducted  in  the  IPESTTC,  and  (2) 
with  additional  endpoints  which  have  a 


demonstrated  or  anticipated  likelihood 
of  detecting  the  carcinogens  under  test. 
(Contact  Person:  Dr.  M.  Shelby.  NIEHS) 

Carcinogenesis  Testing 

The  two-year  carcinogenesis 
bioassay,  the  standard  and  ntost 
definitive  method  for  detecting  chemical 
carcinogens  in  animals,  typically  uses 
two  sexes  and  two  species,  usually 
Fischer  344  rats  and  B6C3Fi  mice,  and 
administration  of  multiple  dose  levels  of 
a  chemical,  beginning  at  weaning  and 
ending  after  two  years.  Under  the 
conditions  of  these  tests  positive  results 
demonstrate  that  the  test  chemical  is 
carcinogenic  for  experimental  animals 
and  indicate.s  that  exposure  to  the 
chemical  poses  a  potential  hazard  to 
himians.  However,  negative  results, 
those  in  which  the  test  animals  do  not 
have  a  greater  incidence  of  cancer  than 
control  animals,  do  not  mean 
necessarily  that  a  test  chemical  is  not  a 
carcinogen  inasmuch  as  the  experiments 
are  conducted  under  a  limited  set  of 
conditions. 

The  results  of  the  bioassay  also  serve 
as  the  reference  base  for  the  validation 
of  short-term  carcinogenesis  assays. 
Two  additional  objectives  have  been 
identified  as  priority  items:  (1)  to  expand 
the  bioassay  experimental  protocols  to 
extend  and  better  characterize  the 
toxicologic  profile  of  chemicals,  and  (2) 
to  investigate,  develop,  and  validate 
accurate,  less  costly,  and  more  rapid 
methods  for  detecting  carcinogenic 
potentiaL 

Several  genetic  toxicology  and 
cellular  transformation  in  vitro  assays 
being  used  and/or  developed  and 
validated  are  described  under  the 
Cellular  and  Genetic  Toxicology  section 
(pp.  35  to  73).  Two  short-term  in  vivo 
carcinogenesis  assays,  one  in  a 
validation  phase,  and  one  to  begin 
development  in  FY  1982,  are  described 
in  this  section. 

Under  the  NTP,  the  cancer  bioassay 
process  has  been  changed  to  meet  the 
objective  of  a  broadened  toxicologic 
characterization  of  chemicals.  Prior  to 
NTP  involvement,  the  pre-chronic 
phases  of  the  bioassay,  which  include 
single  dose  (acute),  14-day  repeated 
dose,  and  90-  and  120-day  repeated  dose 
studies,  were  conducted  to  determine 
gross  toxicity  and  general  target  organ 
effects  at  different  dose  levels  as  a  basis 
for  setting  appropriate  doses  for  the 
two-year  bioassay  studies.  Now,  the 
NTP  has  begun  to  gather  routinely  other 
information  related  to  target  organ 
effect.  Chemical  disposition,  fertility  and 
reproduction,  urinalysis  and  hematology 
also  are  obtained  from  the  pre-chronic 
studies — especiaUy  the  ao-day  study, 
certain  special  studies  as  applicable  are 


included  in  the  two-year  study  as  well. 
Once  those  parameters  that  may  be 
altered  through  exposure  to  the  tested 
chemicals  are  identified,  then  suspect 
chemicals  are  referred  to  specific  organ 
system  groups  for  more  detailed  study  of 
the  functional,  biochemical,  and 
structural  effects  of  the  test  compounds. 
Also,  wider  analysis  of  the  quantitative 
and  comparative  absorption, 
distribution,  metabolism,  and  excretion 
patterns  may  be  desired.  About  70 
percent  of  the  40  chemical  starts  in  FY 
1980  included  special  toxicology  studies 
in  the  pre-ohronic  testing  phase.  All 
chemicals  started  on  test  in  FY  1981  had 
an  expanded  design  including  special 
studies.  The  goal  is  to  ensure  that  all 
majcn-  toxic  effects  will  be  identified  for 
each  chemical  being  considered  for 
long-term  bioassays. 

Thus,  while  the  lifetime  animal 
bioassay  remains  the  beet  procedure  to 
determine  the  carcinogenic  potential  of 
chemicals,  NTP  does  not  ordinarily  use 
a  standardized  design  for  the  bioassay. 
Rather  the  design  is  adapted  to  the 
special  testing  needs  identified  for  the 
particular  chemical.  The  NTP  tailors  its 
testing  protocols  to  the  particular 
chemicals,  based  on  the  results  from  the 
pre-chronic  testing  phases  and  on 
structure-activity  relationships.  These 
new  protocols  permit  better,  more 
specific  information  to  be  generated  for 
the  tested  compounds,  which  increases 
the  effectiveness  of  the  tests  for 
potential  human  risk  estimations.  Such 
protocols  also  will  be  useful  as 
guidelines  for  testing  undertaken  by 
other  agencies  and  by  industry. 

FY  1981  Accomplishments 

Testing — Two-  Year  Bioassays 

During  the  year,  23  bioassays  were 
completed  and  the  report  of  the  findings 
approved  by  the  ad  hoc  scientific  peer 
review  panel  associated  with  the  NTP 
Board  of  Scientific  Counselors  (Table  9). 
Under  the  conditions  of  these 
carcinogenesis  bioassays,  12  (52%)  were 
considered  negative,  10  (44%)  positive, 
and  1  (4%)  equivocal.  One. 
polybrominated  biphenyl  mixture  (PBB), 
was  conducted  using  a  broadened 
experimental  protocol  aimed  at 
providing  a  better  dose-response 
determination  (through  use  of  six  doses) 
and  at  giving  more  data  on  toxicologic 
endpoints  other  than  induction  of 
cancer.  Non-tumor  toxicities  of  PBB 
included  porphyrogenic  effects, 
decreases  in  serum  thyroid  hormones, 
hematotoxicity.  enzyme  alterations,  and 
hepatotoxicity.  Table  9  also  includes 
similar  information  on  the  nine 
bioassays  completed  and  peer  reviewed 
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by  the  review  panel  at  their  first  meeting 
in  June  1980. 

There  were  54  new  chemical  starts  in 
the  prechronic  phases  of  the  bioassay 
process  in  FY  1981  (Table  10).  All 
include  one  or  more  special  toxicology 
studies  in  the  prechronic  testing  phase. 
Forty-eight  bioassays  are  in  the 
histopatbology  phase;  on  these  the 
chronic  testing  was  completed  during  FY 
1981  (Table  11).  Including  the  new 
chemical  starts,  there  were  206 
bioassays  in  either  the  prechronic  or  the 
chronic  bioassay  testing  phases  at  the 
end  of  FY  1981  (Table  12). 

As  in  FY  1980,  all  new  bioassays  are 
under  NTP  management  while  testing 
activities  initiated  prior  to  FY  1980 
continue  to  proceed  through  the  prime 
contract  mechanism.  Direct  management 
and  supervision  of  each  chemical  test 
was  initiated  to  enable  better 
monitoring  and  quality  control  of  the 
testing  program,  especially  with  the 
inclusion  of  the  various  special  studies. 
The  process  is  described  in  the 
Chemical  Management  section  (p.  147). 
In  conjunction  with  the  NTP  initiation  of 
direct  arrangements  with  testing 
laboratories,  a  number  of  scientific 
support  contracts  awarded  in  FY  1980 
continue  in  FY  1981  and  FY  1982.  These 
include  pathology  support,  health  and 
safety  activities,  chemical  repositories, 
chemical  analytical  services,  animal 
production  and  literature  support. 
To  do  the  expanded  toxicologic 
characterization  studies,  the  NTP 
continues  a  contracting  mechanism  (a 
basic  ordering  agreement)  under  which 
laboratories  and  their  personnel  are 
qualiried  for  standard  bioassays  and  in 
each  of  the  various  special  study  areas. 
(Contact  Person:  Dr.  J.  Douglas,  NIEHS) 

Testing — Long-Term  Studies  With 
Emphasis  on  Occupational 
Carcinogenesis 

The  following  NTP  programs  and 
projects  emphasize  the  study  of  the 
etiology  of  cancer  in  the  occupational 
environment  and  include:  (1)  the 
assessment  of  the  carcinogenic  potential 
of  complex  mixtures  encountered  by 
workers;  (2)  modification  of 
carcinogenesis  by  known  and  potential 
promoters  and  cocarcinogens  such  as 
dusts,  irritants,  heat,  and  sunlight  that 
may  be  part  of  the  work  environment; 
and  (3)  other  factors  which  influence  the 
carcinogenicity  of  workplace  chemicals 
such  as  work  practices,  medications, 
and  personal  habits.  Hiis  combination 
of  applied  and  basic  research  is 
intended  to  identify  needs  for 
epidemiological  studies  and  to  elucidate 
the  etiology  of  the  carcinogenic  process 
in  various  woriqUace  environments. 


A  number  of  long-term  carcinogenesis 
studies,  not  formally  part  of  the 
bioassay  program,  were  initiated  or  in 
progress  during  FY  1981.  Studied  were 
materials  ranging  from  single  chemicals 
to  mixtures  administered,  by  various 
routes  analogous  to  likely  routes  of 
human  exposure  in  the  workplace. 
Studies  included:  (1)  synthetic  machine 
oils,  (2)  pyrolysis  efTluents  from  different 
foundry  mold  binders,  (3)  various 
substitutes  for  silica  sand  in  foundry 
molds.  (4)  interaction  of  either  ethanol 
or  disulfiram  with  1,  2,  dichloroethane. 
(5)  fibrogenicity  and  pulmonary 
carcinogenesis,  (6)  individual 
chemicals — ethylene  oxide,  propyiene 
oxide,  N,N'-dmiethylformamide.  and  (7) 
mixtures — diesel  exhaust  coal  dust, 
fibrous  glass,  short  asbestos  fibers,  a 
new  postal  ink  formulation,  and  two  azo 
dyes  (Add  Black<62  and  Disperse 
Yellow  3).  (Contact  Person:  Dr.  B. 
lohnsoa  NIOSH) 

Inhalation  or  Intratracheal  Studies — 
A  long-term  inhalation  study  to 
determine  the  carcinogenic  and  general 
toxicologic  effects  of  short  fiber 
chrysotile  asbestos  in  rats  and  monkeys 
was  completed  in  FY  1981.  Animals 
were  exposed  for  18  months.  Rats  were 
sacrificed  at  the  completion  of  exposure 
while  in  monkeys  lung  biopsies  were 
performed  at  10  months  post-exposure 
to  determine  the  extent  of  fiber 
deposition  and  pulmonary  fibrosis. 
Histologic  evaluation  in  monkeys 
showed  asbestos  bodies  near  the  main 
bronchi  but  not  in  alveolar  regions.  No 
significant  pathological  alterations,  i.e., 
no  fibrosis,  inflanunatlon  or  tumors, 
were  found.  (Contact  Person:  Dr.  D. 
Groth,  NIOSH) 

A  study  continued  in  FY  1981  on  the 
toxicity  of  mineral  substitutes.  This 
study  examines  the  concept  wherein 
substitution  is  made  of  less  hazardous 
substances  for  those  commonly  or 
historically  used  for  certain  industrial 
operations,  processes  or  work  practices. 
Coal  and  copper  slags  have  been 
investigated;  these  are  being  used 
increasingly  as  replacement  materials 
for  sand  in  abrasive  blasting  operations. 
A  study  in  rats  using  the  intratracheal 
injection  route  for  copper  slags  and  a 
form  of  silica,  novaculite  (used  as  an 
abrasive  in  metal  polishing),  has 
progressed  through  12  months.  A  six- 
month  interim  sacrifice  with  gross 
pathology  findings  indicates  lung 
deposition  and  retention  of  the  injected 
particulates  with  minimal  tissue 
response.  A  12-month  serial  sacrifice 
has  taken  place  and  gross  pathology 
examination  is  underway.  (Contact 
Person:  Dr.  L  Stettler,  NIOSH) 


Inhalation  bioassays  for 
carcinogenicity,  like  those  by  other 
routes,  usually  involve  a  two-year 
duration  of  exposure.  Because  the 
specialized  facilities  required  for 
inhalation  studies  are  expensive  and 
s  commit  scarce  tedinical  manpower  for 
extended  time  periods,  studies  with 
mice,  rats  and  hamsters  were 
undertaken  that  used  a  study  design  to 
determine  effects  of  the  ages  of  animals 
exposed  and  the  duration  of  inhalation 
exposure.  Rats,  hamsters,  and  two 
strains  of  mice  (B6C3F,  and  Swiss)  were 
exposed  to  vinyl  chloride  for  six-12-or  18 
months;  or  for  six  and  12  month 
exposures  following  a  six-  or  12-month 
holding  period;  or,  in  rats  and  hamsters, 
exposures  extended  to  24  months.  The 
highest  timior  incidence  occurred  when 
exposure  began  early  in  life;  that  is, 
tumor  incidences  were  lower  in  animals 
held  for  six  or  12  months  prior  to 
exposure.  Second,  12-month  exposures 
were  as  effective  as  18-  or  24-month 
exposures  in  production  of  tumors.  Thus, 
for  vinyl  chloride,  valuable  inhalation 
chamber  space  may  need  be  utilized  for 
only  12  months.  Third,  an  une}q)ected 
finding  was  the  appearance  of 
nasolacrimal  duct  carcinomas  in  viayl 
chloride  exposed  rats.  This  finding 
reinforces  the  importance  of  examining 
routinely  the  nasal  turbinates  in 
inhalation  exposure  studies.  (Contact 
Person:  Dr.  G.  Boormaa  NIEHS) 

Inhalation  exposure  studies  with 
chrysotile  "B"  (short  and  intermediate 
fiber  length  chrysotile)  and  gjass  wool 
(JM  100)  have  been  completed. 
Increased  incidences  of  pulmonary 
timfiors  were  found  in  all  thrysotile 
groups  but  not  in  the  synthetic  fiber 
group.  Pulmonary  tumors  are  being 
classified  and  compared  with  tumors 
induced  in  a  comparison  study  in  Wales. 
All  lung  tissues  have  been  stained  for 
collagen  and  the  degree  of  pulmonary 
fibrosis  is  being  scored.  (Contact  Person: 
Dr.  E.  McConnell,  NIEHS) 

Topical  or  Skin  Painting  Studies — 
Results  reported  following  sixteen 
months'  topical  application  of  asphalt 
and  coal  tar  pitch  fume  condensates 
indicate  that  both  materials  are 
carcinogenic  when  exposure  samples 
are  collected  at  their  recommended 
industrial  application  temperature  or 
higher.  Mouse  strain  differences  were 
also  observed  in  this  study:  the  CJ^/HeI 
strain  was  more  sensitive  than  the  Cl>-1 
strain.  Exposure  to  simulated  sunlight 
did  not  enhance  the  tumorigenic 
response.  (Contact  Person:  Dr.  R.    • 
Niemeier,  NIOSH) 

In  a  skin  painting  bioassay  of 
synthetic  machine  oils  one  oil  caused 
premature  deaths  in  both  male  and 
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female  CjHeJ  mice.  Follow-up  studies 
indicated  that  these  deaths  could  be 
attributed  to  the  formation  of  high  levels 
of  methemoglobin  resulting  from  dennal 
penetration  of  the  oil.  (Contact  Person: 
Dr.  R.  Niemeier.  NIOSH) 

Other  Studies — Carcinogenicity 
testing  traditionally  begins  with  young 
animals  (typically  six-week-old 
rodents).  However,  human  chemical 
exposures  may  include  the  in  utero 
developmental  period  and  infancy.  The 
adequacy  of  standard  chronic  bioassay 
tests  as  contrasted  with  methods  that 
include  prenatal  and  neonatal  exposures 
continued  to  be  evaluated.  Three 
chemicals  are  being  evaluated  in 
prechronic  phases  of  the  bioassay:  a 
polybrominated  biphenyl  (Firemaster 
FFl),  phenytoin  (diphenylhydantoin), 
and  ethylene  thiourea,  using  in  utero 
and  neonatal  exposure.  The  prechronic 
studies  have  been  completed  and  the 
results  are  being  evaluated.  (Contact 
Person:  Dr.  R.  Chhabra,  NIEHS). 

In  long-term  bioassays,  compound 
volatility  or  reactivity  to  the  carrier 
vehicle,  (usually  feed  or  water)  can 
result  in  errors  in  exposure  dosage.  The 
feasibility  of  microencapsulation  of 
volatile  or  reactive  substance  (such  as 
1,8-cineole,  cinnamaldehyde,  and 
trimelUtic  anhydride)  is  being 
investigated.  Repeated  dose  studies  will 
be  conducted  comparing  results  when 
these  compounds  are  encapsulated  and 
when  given  without  encapsulation. 
(Contact  Person:  Dr.  H.  Schumacher, 
NCTR). 

Test  Methods  Development  and 
Validation 

Animal  Bioassay  Methodology — ^The 
bioassay  design  is  being  freshly 
examined  to  determine  if  certain 
modifications  might  maked  the  results 
more  amenable  to  low-dose 
extrapolation,  while  preserving  the 
detection  potential  of  the  current 
protocol.  Possible  statistical 
modiHcations  of  the  basic  experimental 
design  are  described  in  the  Data 
Management  and  Analysis  section  (p. 
156). 

Efforts  are  being  supported  to 
construct  a  large-scale  computerized 
data  file  based  on  relevant 
carcinogenesis  information  being 
abstracted  from  the  NCI  and  NTP 
Cancer  Bioassay  Program  and  &om 
related  studies  in  the  published 
literature.  This  data  base  will  be  used  to 
address  a  number  of  issues  that  orient 
directly  on  the  general  question  of 
species-to-species  extrapolation  in 
carcinogenesis.  A  related  effort  involves 
historical  control  information  on  the 
development  of  spontaneous  or 
background  tumors  in  F344  rats  and 


B6C3Fi  mice.  Understanding  such  effects 
can  permit  more  efficient  use  of  data 
resulting  from  the  carcinogenesis 
bioassay.  (Contact  Person:  Dr.  ]. 
Haseman,  NIEHS) 

The  ideal  animal  model  should  give 
results  that  closely  resemble  the  real  or 
presumptive  response  in  humans.  To  do 
this,  more  basic  research  must  be  done 
on  the  comparative  biology,  metabolism, 
and  toxicology  of  specific  classes  of 
chemicals.  To  accomplish  this,  NTP  is 
studying  vtuious  dose  levels  and  animal 
models  in  the  search  for  the  best 
carcinogenesis  bioassay  design. 

A  study  was  initiated  in  FY  1981 
which  is  examining  the  use  of  controlled 
genetic  variation  among  the  test  animals 
in  prechronic  and  chronic  bioassays  for 
comparison  with  the  standard  B6C3Fi 
hybrid  mouse,  ^is  study  will  attempt  to 
answer  two  important  questions:  (1) 
Does  the  use  of  three  different  Fi  hybrid 
genomes  as  subgroups  in  prechronic  and 
chronic  toxicity  assays  provide  greater 
statistical  power,  without  increasing  the 
nimiber  of  animals  needed,  than  the  use 
of  only  the  standard  B6C3Fi  hybrid?  (2) 
Does  the  range  of  risk  estimates  at  low 
doses  obtained  from  four  different 
genotypes  of  three  different  Fi  hybrid 
genomes  provide  a  more  comprehensive 
risk  assessment  by  demonstrating  the 
variability  of  risk  estimates  among  the 
four  genotypes  than  a  risk  estimate 
based  on  Uie  standard  B6C3Ft  hybrid? 

A  90-day  toxicity  study  with  2- 
tcetylaminofluorene  (2-AAF)  has  been 
performed  to  determine  the  dose  levels 
to  be  used  in  the  subsequent  chronic 
toxicity  study.  The  F,  hybrid  mice  used 
were:  C57BL/6N  x  C3H/Hen-MTV-, 
BALB/cNctr  x  VY/Nctr  (two  genotypes: 
Agouti  (A/a),  yellow  (Avy/aJ),  and  AE/ 
Nctr  x  YS/Nctr.  Five  dose  levels  of  2- 
AAF  and  one  control  group  were  used  to 
determine  the  estimated  maximum 
tolerated  dose  for  each  sex.  Complete 
necropsy  and  histopathoiogical  analyses 
will  identify  critical  target  organs  and 
tissues  in  each  F,  hybrid.  Completion  of 
this  prechronic  toxicity  study  awaits  the 
results  of  the  histopathoiogical  analyses. 
(Contact  Person:  Dr.  G.  Wolff,  NCTR) 

Short-Term  Carcinogenesis  Assays — 
Studies  aimed  at  validating  the 
applicability  of  the  lung  adenoma  test  in 
Strain  A  mice  as  a  short-term  in  vivo 
carcinogenesis  assay  continued  during 
FY  1981.  Completed  results  were 
received  from  one  contract  laboratory 
(University  of  California  at  San  Diego) 
and  partial  data  have  been  received 
from  a  second  laboratory  (Oak  Ridge 
National  Laboratory);  these  are  being 
evaluated  to  determine  the 
correlatibility  of  the  short-term  lung 
adenoma  test  results  to  findings  from 
the  two-year  bioassays.  These  studies 


involved  testing  of  60  coded  chemicals 
divided  between  these  two  laboratories. 
The  data  are  being  evaluated  (1)  to 
determine  interlaboratory 
reproducibility  and  (2)  to  validate  the 
system  by  comparing  results  with  those 
from  the  long-term  bioassays.  (Contact 
Person:  Dr.  R.  Maronpot,  NIEHS) 

A  comprehensive  literature  review 
was  completed  on  the  available  in  vitro 
short-term  tests  for  detecting  promoter/ 
cocarcinogenic  activity.  Contract  studies 
were  designed  using  the  most  promising 
techniques  to  validate  their  responses 
with  structurally  related  chemicals 
reported  to  give  positive  or  negative 
results.  (Contact  Person:  Dr.  R.  Niemeier, 
NIOSH) 

FY  1062  Program  Plans 

Testing — Tivo-  Year  Bioassays 

Testing  priorities  for  selecting 
chemicals  to  be  studied  using  the  two- 
year  bioassays  will  be  determined  in  FY 
1982  based  on  results  of  a  general 
toxicology  profile  (primarily  90-day 
experiments  including  selected  special 
studies)  and  a  battery  of  genetic 
toxicology  tests — a  Salmonella  plate 
assay,  in  vitro  mammalian  cytogenetics, 
an  in  vitro  mammalian  point  mutation 
assay,  and  a  DNA  damage/repair  assay. 

During  FY  1982,  the  NTP  plans  to  start 
19  chemicals  in  the  prechronic  phases  of 
the  bioassay  process  (Table  13).  It  is 
expected  that  27  two-year  bioassays 
will  be  completed  and  the  resultant 
draft  reports  will  be  peer  reviewed  in  FY 
1982  (Table  14).  All  new  bioassays  will 
include  broadened  protocols  with 
various  special  studies  integrated  into 
the  experimental  design.  (Contact 
Person:  Dr.  J.  Douglas,  NIEHS) 

Testing — Other  Long-Term  Studies 

Three  long-term  carcinogenesis 
studies,  not  formally,  included  in  the 
bioassay  program,  will  be  initiated  in  FY 
1982  to  examine:  (1)  the  cause  of 
increased  risk  of  buccal  and  pharyngeal 
cancer  experienced  by  newsprint 
pressroom  workers,  (2)  the  effects  of 
fluoride  on  the  fibrogenicity  and 
carcinogenicity  of  chrysotile  asbestos, 
and  (3)  the  effect  of  aging  on 
susceptibility  to  known  carcinogens. 
Other  long-term  studies  ongoing  or 
initiated  in  FY  1981  will  continue. 
(Contact  Person:  Dr.  D.  Groth,  NIOSH) 

The  chronic  testing  phase  of  a  study 
evaluating  the  toxicity  and  potential 
carcinogenicity  of  mineral  substitutes 
given  by  intratracheal  injection  will  be 
completed  in  FY  1982.  This  concludes  an 
18-month  interim  as  well  as  a  24-month 
terminal  sacrifice  followed  by  complete 
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histological  evaluation  of  all  tissues. 
(Contact  Person:  Dr.  L  Stettler.  NIOSH) 

Standard  two-year  bioassays  with 
six-week-old  animals  will  be  initiated  in 
FY  1982  concurrently  with  three 
bioassays  where  exposure  begins  in 
utero  and  continues  during  the  neonatal 
period  using  a  polybrominated  biphenyl 
mixture  (Firemaster  FFl),  phenytoin. 
and  ethylene  thiourea.  The  objective  is 
to  determine  whether  extending  long- 
term  chemical  exposure  of  animals  to 
the  gestational  and  neonatal  periods 
will  result  in  altered  sensitivity  to  the 
induction  of  carcinogenesis  and/or  other 
types  of  toxic  effects.  (Contact  Person: 
Dr.  R.  Chhabra.  NIEHS) 

Test  Methods  Developments  and 
Validation 

Animal  Bioassay  Methodology— Tyto 
studies  will  be  initiated  in  FY  1982,  one 
focusing  on  the  possible  influence  of  the 
Sendai  virus  on  chemically-induced 
carcinogenesis  in  mice,  and  other  aimed 
at  evaluating  strains  other  than  the 
B6C3F I  mouse  for  carcinogenesis 
bioassays. 

Because  Sendai  virus  occurs  with 
persistent  frequency  among  mouse 
colonies,  and  because  the  NTP  devotes 
considerable  resources  to  the  long-term 
carcinogenisis  bioassay  method  for 
detecting  animal  carcinogens,  the 
influence  of  endogenous  Sendai  virus  on 
the  chemically-induced  oncogenesis 
process  will  be  investigated  using  the 
Strain  A  mouse  lung  adenoma  model 
and  the  B6C3F ,  mouse.  Subsequent 
studies  will  involve  determining 
whether  Sendai  virus  alters  the 
biorhenrical,  cytologic,  or  immune 
competence  of  mice.  (Contact  Person: 
Dr.  J.  McCoy.  NIEHS) 

The  carcinogenesis  bioassay  program 
uses  the  B6C3F  i  mouse  (and  the  Fischer 
344  rat)  to  study  the  carcinogenic 
potential  of  chemicals.  Since  the  B6C3Fi 
mouse  exhibits  a  high  "natural"  tumor 
incidence  rate  in  certain  organs  (liver  in 
males),  which  often  compromises 
interpretation,  the  NTP  plans  to 
investigate  and  compare  other  strains 
for  possible  use  in  the  bioassay 
program.  This  project  will  document  the 
natural  tumor  types  and  rates  in  C3B6Fi 
hybrid  mice  and  in  parental  C57BL/6 
mice  and  will  determine  the  sensitivity 
of  these  mice  to  known  carcinogens. 
(Contact  Person:  Dr.  J.  McCoy,  NIEHS) 

A  study  begun  in  FY  1981  to  evaluate 
the  utilization  of  three  different  Ft 
hybirds  to  obtain  greater  statistical 
power  in  C€Ut:inogenicity  assays  without 
increasing  the  number  of  animals  per 
assay  and  to  assess  the  variability  of 
risk  estimates  will  continue.  Four  dose 
levels  of  2-AAF.  chosen  on  the  basis  of 
the  results  of  the  OO-day  toxicity  study, 


and  one  control  group  are  being  used  in 
the  chronic  toxicity  study.  Both  sexes  of 
each  of  the  four  genotypes  will  be 
treated.  The  study  wiU  be  terminated 
when  only  20%  of  the  mice  in  the  longest 
surviving  genotype  remain  ahve. 
(Contact  Person:  Dr.  G.  Wolff.  NCTR) 

Short-Term  Carcinogenisis  Assays — 
Evaluation  of  test  data  received  using 
the  Strain  A  mouse  lung  adenoma  test 
will  be  completed  during  FY  1982.  These 
results  should  help  to  determine  the 
feasibility  of  using  this  short-term  assay 
in  carcinogenicity  testing  of  chemicals. 
(Contact  Person:  Dr.  R.  Maronpot, 
NIEHS) 

A  program  to  assess  the  utility  of  rat 
liver  tumor  assays  for  carcinogenic 
effects  via  promotion/initiation  will 
begin  in  FY  1982.  The  standard  bioassay 
design  concentrates  on  single  chemicals. 
Available  evidence  suggests  that  many 
chemicals  induce  tumors  by  a 
corcarinogenic  mechanism,  one 
involving  either  initiation  of  the  process 
by  a  chemical  and  later  manifested 
through  the  action  of  a  different 
chemical  or  promotion  of  the 
carcinogenesis  process  already.  The 
NTP  plans  to  develop  these  areas 
(cocardnogenesis.  initiation,  promotion) 
for  potential  utilization  in  the  program  to 
better  understand  the  tumorigenic 
process  as  well  as  to  determine  more 
broadly  the  carcinogenic  potential  of 
chemicals.  (Contact  Person:  Dr.  R. 
Maronpot.  NIEHS) 

Toxicologic  Characterization 

Most  chemicals  selected  for  testing  by 
NTP  are  chosen  because  the  potential 
exists  for  human  exposure  and  too  little 
is  known  about  their  toxicologic  profile. 
In  the  toxicologic  characterization 
program  two  principal  areas  of  activity 
are  deffned:  (1)  general  toxicology  which 
identifies  the  toxicity  of  a  chemical  by 
species,  sex.  dose,  and  essential  organ 
function;  and  (2)  characterization  of 
specific  toxicologic  effects — 
immunological,  neurobehavioral, 
pulmonary,  fertility  and  reproductive, 
and  others. 

The  NTP  toxicologic  characterization 
program  is  composed  primarily  of  acute, 
intermediate-term  (14-day),  and 
subchronic  (90-180  day)  experiments. 
All  chemicals  selected  for  testing  in  the 
two-year  bioassay  undergo  mutagenicity 
testing  to  determine  any  gene  mutations, 
chromosome  damage,  and  the  germ  cell 
sensitivity  as  well  as  dose-response 
information.  Alsa  all  are  studied  to 
delineate  their  absorption,  metabolism, 
distribution,  and  excretion  patterns  to 
improve  the  reUability  and  precision  of 
dose  setting  for  chronic  studies. 


FY  1961  AocomidMlimBnls 

General  Toxicology — In  FY  1980  and 
1981  protocols  were  expanded  and 
ehhanced  to  include  measurement  of 
organ  weights,  broadened  pathology  in 
acute  and  subchronic  experiments, 
hematology,  selected  organ  function 
assessment  (including  liver,  kidney, 
immunologic,  fertility,  and  neuro- 
behavioral effects),  and  chemical 
disposition.  Efforts  are  being 
implemented  to  develop  toxicity 
principles  of  chemical  classes, 
especially  psoralens,  chlorinated 
dibenzofurans,  benzidine  derivatives, 
and  phthalates.  A  new  program  in 
cutaneous  toxicology  was  initiated  (see 
pp.  Ill  to  112). 

The  conq>letioo  and  evaluation  of  the 
90-day  study  results  have  been  made  a 
major  decision  point  in  the  NTP;  in  the 
past,  no  comparable  decision  point 
existed  for  chemicals  selected  for 
carcinogenesis  testing.  At  this  point, 
results  from  the  acute,  14-day  and  90- 
day  studies  may  indicate  that  the 
standard  experimental  bioassay  design 
should  be  modified  at  that  detailed 
special  studies  (e.g^  reproductive 
toxicology),  which  would  be  done 
separately,  are  necessary  to  validate  a 
presumptive  toxjc  effect  and  to  better 
cheiracterize  the  toxic  potential  of  the 
particular  chemicaL  Some  select  areas 
that  could  be  included  in  special  studies 
are  metabolism,  clinical  chemistry 
(hematology  and  urinalysis), 
pharmacokinetics,  behavioral 
toxicok^y.  organ  function,  immunology, 
and  endocrinology  (these  special  studies 
may  be  integrated  into  the  prechronic  or 
chronic  testing  phases,  or  both).  The 
purpose  of  the  special  studies  varies. 
These  may.  for  exan^le.  focus  on  target 
organ  toxicity,  perhaps  unrelated  to 
carcinogenicity,  or  on  problems  of 
comparative  toxicology,  metabolism, 
pathology,  and  physiology  which  would 
strengthen  an  evaluation  of  the  animal 
model  selected  for  the  carcinogenesis 
bioassy.  (Contact  Person:  Dr. ).  Moore, 
NIEHS) 

Toxicity  data  on  both  aliphatic  and 
aromatic  amines  is  sparse.  Studies  were 
completed  and  a  manuscript  prepared 
on  the  comparative  toxicity  in  rats  of 
four  isomeric  aliphatic  amines:  n- 
butylamine,  sec-butylamine, 
isobutylamine  and  tert-butylamine. 
Results  bom  the  acute  oral  LDm  study 
showed  that  the  acute  LDw  decreased 
(became  more  toxic)  in  the  following 
order  n-butylamineisobutylaminesec- 
butylamine  tert-butylamine. 
Preliminarily,  these  data  imply  that  the 
more  complex  (branched)  structural 
configuration  of  these  butyiamines.  the 
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more  toxic  the  particular  derivative. 
Hwre  were  no  sex  differencM  in 
toxicity.  (Contact  Person:  Dr.  T.  Lewis. 
NIOSH) 

The  acute  toxic  effects  of  1,2-dibromo- 
S-chloropropane  (DBCP)  on  the  kidney, 
liver,  testis,  and  epididymis  were 
characterized  and  the  mechanism  of 
action  of  this  toxicant  was  studied.  In 
brief,  DBCP  appears  to  be  activated 
metabolically  to  an  electrophihc 
intermediate  that  reacts  with,  and 
eventually  depletes,  hepatic  glutathione. 
A  threshold  for  DBCP  toxicity  may  exist 
therefore,  coincident  with  depletion  of 
hepatic  glutathione  below  a  critical 
level.  In  addition,  a  temporary  period  of 
infertility  has  been  produced  aliQOSt 
immediately  after  DBCP  exposure,  as 
well  as  permanent  infertility  several 
weeks  post-exposure,  suggesting  toxic 
effects  on  both  epididymal  sperm  and 
testicular  germ  cells.  (Contact  Person: 
Dr.  W.  Kluwe.  NIEHS) 

Pathology  Quality  Assessment — 
During  FY  1981  the  quality  assessment 
(QA)  for  the  pathology  portion  of  the 
chronic  bioassay  program  was 
expanded  and  modified.  Currently, 
following  the  initial  complete  pathology 
examination  by  the  performing 
laboratory,  all  the  pathology  summary 
tables,  the  hematoxylin  and  eosin 
stained  microscopic  slides,  original 
individual  animal  data  records  (lADRs), 
and  preliminary  individual  animal 
pathology  tables  (lAPTs)  are  sent  to  an 
independent  QA  pathology  laboratory 
for  assessment  and  validation. 

Individual  animal  data  records  are 
compared  with  LAPTs  and  all  changes 
noted.  All  tissues  are  coimted  and  any 
discrepancies  are  noted.  In  addition,  the 
shdes  are  evaluated  for  histotechnique 
quality.  Using  the  pathology  summary 
tables,  target  tissues  are  identified  by  a 
QA  pathologist  and  veriHed  by  NTP 
pathologists.  Then  all  tumor  diagnoses 
and  target  tissues  are  reviewed  by  a 
rodent  pathologist.  A  second  slide  set  is 
made  for  the  NTP  Pathology  Working 
Group  (PWG)  which  includes  all  target 
tissues  and  any  discrepancies  in  tumor 
diagnoses  between  the  original  and 
reviewing  pathologists.  For  each  study, 
a  NTP  pathologist  serves  as  PWG 
chairperson,  who  reviews  the  QA  report, 
PWG  slide  set  lADRs,  and  tumor 
summary  tables.  A  PWG  consisting  of 
four  to  five  pathologists  reviews  and 
reaches  a  consensus  of  all  diagnostic 
discrepancies.  A  third  slide  set 
consisting  only  of  diagnostic 
discrepancies  between  the  original  and 
PWG  pathologists  is  returned  to  the 
original  pathologist  along  with  the  PWG 
comments.  These  are  reviewed  and  the 
LADRs  updated  as  appropriate.  Where 


significant  diffierences  of  opinion  remain 
between  the  PWG  and  original 
pathologist  both  deta  sets  are  included 
in  the  final  report.  In  rare  cases  where 
numerous  significant  differences  exist 
that  may  impact  on  the  interpretation  of 
the  study,  the  entire  study  may  be 
reread  by  independent  pathologists. 

The  QA  and  PWG  procedures  as  they 
exist  for  the  2-year  bioassays  are 
currently  being  redrafted  for  use  in  the 
QO-day  subchronic  studies.  This  will 
assure  more  uniformity  throughout  the 
program  both  for  timior  and  non-tumor 
diagnoses.  In  addition,  an  effort  is  being 
made  to  better  correlate  the  subchronic 
and  chronic  pathology  findings  in  the 
final  report.  (Contact  Person:  Dr.  E. 
McConnell.  NIEHS 

Renal  Toxicology — In  test  methods 
develoment  particular  emphasis  was 
placed  on  evaluating  the  general 
applicabilities  of  several  tests  of  renal 
function  in  repeated-dose  rodent 
toxicology  screens.  Using  a  variety  of 
nephrotoxicants  (heavy  metals,  organic 
solvents,  non-solvent  organics],  the  most 
appropriate  tests  were  found  to  be  those 
that  measured  functional  capacities, 
such  as  urinary  concentrating  ability  or 
organic  ion  transport  in  vitro.  Most  of 
the  useful  tests  required  quantitative 
urine  collection.  Standard  tests  such  as 
serum  urea  nitrogen  or  sodium 
concentrations  were  shown  to  be  quite 
insensitive.  Quantitative  enzymuria  was 
an  effective  diagnostic  procedure  only 
when  significant  epithelial  cell  necrosis 
occurred,  leading  to  the  conclusion  that 
urinary  enzyme  measurements  are  no 
more  sensitive  than  histopathology  as 
indicators  of  kidney  injury.  Urinalyses, 
however,  have  the  obvious  advantage  of 
non-invasive  techniques.  Many  of  the 
common  analytical  procedures  (urinary 
protein  and  glucose  concentrations, 
several  urinary  enzyme  activities)  were 
automated,  obviating  the  use  of 
subjective  or  semiquantitative  analytical 
techniques. 

The  effect  of  mercury  (HgCU) 
exposure  on  susceptibility  of  the  kidney 
to  other  nephrotoxicants  has  been    - 
studied  to  assess  the  toxicologic 
potential  of  chemical  mixtures  of 
multiple  chemical  exposures.  To  date, 
potentiating  or  protective  effects  have 
not  been  observed. 

The  transient  nature  of  enzymuria 
during  continued  treatment  with 
nephrotoxicants  has  been  monitored. 
Elevation  of  urinary  enzyme  activity 
occurs  coincident  with  active  tubular 
cell  necrosis;  enzymuria  falls  below 
control  levels  during  active  cellular 
regeneration,  probably  reflecting  a 
decrease  in  the  normal  rate  of  cellular 
exfoliation  into  the  tubular  lumen.  These 


results  are  consistent  with  the 
previously  stated  conclusion  that 
quantitative  enzymuria  is  an  adequate, 
non-invasive  measure  of  renal  tubular 
cell  injury.  (Contact  Person:  Dr.  W. 
Kluwe,  NIEHS) 

Biochemical  Toxicology — One  project 
is  investigating  the  structure-activity 
requirements  for  induction  on  hepatic 
mixed-function  oxidases  (using 
polychlorinated  biphenyls  and  other 
halogenated  aromatic  hydrocarbons) 
and  identifying  any  biochemical 
changes  resulting  when  rata  are  exposed 
to  these  chemicals.  Another  project 
explores  the  effects  of  2,3,7,8- 
tetrachlorodibenzo-p-dioxin  (TCDD)  on 
prostaglandin  synthesis.  (Contact 
Person:  Dr.  ].  Goldstein,  NIEHS) 

Another  project  concerned  with  in 
vivo  effects  metals  on  lung  lipid 
peroxidation  will  be  completed  in 
September  1981.  The  following  are  the 
accomplishments  for  this  project  during 
the  previous  three  years:  (1)  the  lipid 
peroxidation  process  in  the  lung  was 
characterized  so  that  it  can  be 
manipulated  experimentally;  (2]  the 
relationship  between  hpid  peroxidation 
and  metabolism  of  foreign  compounds 
was  defined;  (3)  ascorbic  acid  protects 
against  the  harmful  effects  of  lipid 
peroxidation;  £md  (4)  iron  and 
combinations  of  iron  with  either 
cadmium  or  zinc  stimulate  the  process 
of  lipid  peroxidation  in  the  lung. 
(Contact  Person:  Dr.  K.  Weber,  NIOSH) 

Other  studies  in  process  are  designed 
to  elucidate  the  biochemical 
mechanisms  underlying  the  teratogenic 
and  reproductive  effects  of  glycol  ethers. 
(Contact  Person:  Dr.  B.  Hardin.  NIOSH) 

FY  1982  Program  Plans 

General  Toxicology — Additions  to  the 
general  toxicology  screen  will  include 
efforts  to  develop  and  evaluate  clinical 
chemistry  procedures  for  organ  function 
assessment.  Also  added  will  be 
measures  of  reproductive  dysfunction  at 
the  end  of  the  90-day  subchronic 
phase — testicular  pathology,  epididymal 
weights,  sperm  counts  in  males;  and 
vaginal  cytology  in  female  animals. 
Additionally,  plasma  will  be  stored  for 
future  determinations  of  sex  hormones. 
A  mating  protocol  also  has  been  defined 
as  a  special  study.  (Contact  Person:  Dr. 
].  Umb,  NIEHS) 

A  six-month,  seven  hours/day,  five 
days/week  inhalation  study  of 
isopropylamine,  tertiary  butylamine, 
and  benzylamine  will  be  performed.  The 
acute  toxicity  of  each  amine  by 
inhalation  (LCm)  will  be  determined 
prior  to  the  initiation  of  a  subchronic 
inhalation  toxcology  study.  (Contact 
Person:  Dr.  T.  Lewis,  NIOSH) 


The  pharmacokinetics  (distribution, 
disposition,  metabolism,  and  excretion) 
and  toxic  effects  of  DBCP  at  the 
subcellular  level  will  continue  to  be 
studied  and  the  mechanisms  of  action 
more  clearly  defined.  Goals  of  the  DBCP 
project  are  to  assess  the  toxicological 
risk  at  various  exposure  levels  and  to 
predict  whether  chemicals  with  similar 
structures  would  have  the  sanle  toxic 
effects.  (Contact  Person:  Dr.  W.  Kluwe, 
NIEHS) 

Renal  Toxicology — ^In-depth  studies 
will  continue  on  the  nephrotoxlcology  of 
halogenated'aliphatic  compounds  with 
the  purpose  of  defining  a  common 
cellular  or  subcellular  mechanism  of 
action.  (Contact  Person:  Dr.  W.  Kluwe. 
NIEHS) 

Chemical  Disposition 

Knowledge  of  chemical  disposition — 
the  rate  and  degree  of  absorption,  tissue 
distribution,  metabolism  and  excretion 
of  chemicals  by  intact  animals — is  ' 

fundamental  to  determination  of  the 
mechanisms  by  which  exposure  to 
various  chemicals  induces  toxicity.  The 
major  objectives  of  the  chemical 
disposition  program  orient  towards  (a) 
gathering  and  interpreting  chemical 
disposition  data  to  better  predict  doses 
for  compounds  scheduled  for  long-term 
bioassays.  (b)  developing  and  expanding 
generic  information  on  chemical 
sbTJCture-activity  relationships,  and  (c) 
providing  basic  data  to  facilitate  more 
accurate  extrapolation  from  laboratory 
results  to  forecast  human  responses. 
Studies  of  chemical  disposition  are 
usually  two-phase  studies.  The  initial  or 
preliminary  study  of  chemical 
disposition  determines  the  rates  and 
routes  of  excretion  and  a  dose  range  in 
which  chemical  absorption,  metabolism, 
and  distribution  is  linear.  The  low  dose 
used  in  the  preliminary  study  stems 
from  the  limits  of  accurate  detection  or 
the  anticipated  human  exposure, 
whichever  is  higher.  The  high  dose  is 
determined  by  the  lower  limits  of  acute 
toxicity  (0.1  x  LDm)  or  the  highest  dose 
which  can  be  accurately  administered, 
whichever  is  lower.  If  absorption, 
metabolism  and  clearance  are 
apparently  unaffected  by  dose,  the 
disposition  of  the  chemical  is  studied  at 
a  relatively  non-toxic  dose  which 
usually  does  not  exceed  anticipated 
human  exposure  by  greater  than  10-fold. 
If  either  absorptioin,  metabolism,  or 
clearance  is  affected  by  dose,  the  initial 
studies  are  repeated  with  intermediate 
doses  to  determine  the  saturating  dose 
for  the  biological  mechanism  involved. 

The  second  phase  of  a  chemical 
.disposition  study,  a  detailed 
investigation  of  tissue  distribution  and 
excretion,  determines  major  target  tissue 
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concentrations,  quantitates  relative 
amounts  of  parent  versus  metabolites  in 
tissues  and  excreta  at  various  time 
points,  and  provides  data  which  will 
permit  the  calculation  of  kinetic 
parameters  such  as  tissue  and  whole 
body  half-lives,  relative  tissue  affinities, 
and  tissue/blood  ratios. 

An  additional  specific  objective 
provides  support  to  the  NTP  benzidine 
congener  dye  initiative.  The  three  NTP 
agencies  are  conducting 
pharmacokinetic  and  metabolism 
studies  on  selected  dyes  for  this 
interagency  activity. 

FY  1981  Accomplishments 

The  chemical  disposition  program 
involves  laboratories  at  each  NTP 
agency.  New  and  ongoing  activities  for 
the  most  part  fall  into  one  of  three 
general  categories:  (1)  chemicals  and 
closely  related  chemicals  chosen  for 
toxicology  and/or  carcinogenesis 
bioassays  which  provide  an  opportunity 
for  a  study  of  structure-activity 
relationship;  (2)  chemicals  which  are 
benzidine  congeners  and  derived  dyes, 
part  of  tiie  NTP  initiative;  and  (3) 
■  chemicals  to  which  industrial  workers 
are  exposed,  including  some  benzidine 
congeners  and  derived  dyes. 

Chemicals  Chosen  for  Long-Term 
Bioassays  and  Structurally  Related 
Chemicals 

These  and  some  of  the  benzidine 
congener  and  derived  dye  studies  were 
conducted  principally  by  intramural 
programs  and  through  four  contracts. 
Two  of  these  contracts  were  awarded  in 
tiie  fourth  quarter  of  FY  1981,  raising  the 
program  capacity  from  10-15  studies  per 
year  to  20-25  studies  per  year.  Major 
projects  are  described  as  follows: 

1.  2.3,7,8-Tetrachlorodibenzofuran 
(TCDF),  an  extremely  toxic  halogenated 
hydrocarbon,  is  readily  absorbed  from 
the  gastrointestinal  tract  of  both  rats 
and  guinea  pigs.  Independent  of  the 
route  of  administration.  TCDF 
concentrates  initially  in  the  liver  of 
mice,  rats,  guinea  pigs,  and  monkeys. 
That  portion  of  the  dose  which  is  not 
rapaidly  metabolized  is  redistributed  to 
tissue  where  it  is  stored.  Metabolites  are 
excreted  via  the  bile  into  the  feces.  In 
the  rat,  in  contrast  to  the  monkey,  the 
biliary  metabolites  may  be  further 
metabolized  in  the  intestine.  Biliary 
metabolites  from  rats  have  been 
analyzed  for  hydrolytic  sensitivities  and 
studies  are  underway  to  isolate  and 
characterize  the  major  biliary 
metabolite.  At  least  one  metabolite  bom 
monkey  feces  has  been  isolated.  No 
metabolism  of  TCDF  can  be  detected  in 
guinea  pigs,  which  apparentiy  store 
TCDF  in  tiie  fat  until  intoxication 


occurs:  then  the  fat  is  mobilized  as  an 
energy  source  causing  redistribution  of 
the  TCDF  back  to  the  liver.  Upon 
repeated  exposure  to  low  levels  of 
TCDF,  no  TCDF  intoxication  occurs 
until  a  critical  body  burden  is  reached. 
When  this  occurs,  guinea  pigs  suffer 
extensive  Weight  loss  and  then  death. 

2.  Chlorendic  acid  was  readily 
absorbed  from  the  gastrointestinal  tract, 
rapidly  distributed  to  all  tissues,  most 
concentrated  in  liver,  and  rapidly 
excreted,  primarily  in  feces,  with  a  half- 
life  of  less  than  one  day.  Structurally 
similar  and  equally  chlorinated  as  the 
persistent  insecticides  aldrin  and 
dieldrin,  chlorendic  acid  is  considerably 
more  polar  than  these  insecticides 
because  of  two  carboxylic  acid  groups. 
These  results  indicate  that  lipid 
solubility  and  resistance  to  metabolism 
to  polar  compounds  contributes  to 
persistence  and  bioaccumulation  more 
than  does  simple  halogenation. 

3.  p-Nitroaniline  was  readily  absorbed 
from  the  gastrointestinal  tract 
distributed  to  all  the  tissues,  and  was 
rapidly  excreted  in  urine  as  metabolite*. 
The  half-life  for  clearance  from  most 
tissues  was  less  than  12  hours  and  littie 
p-nitroaniline-derived  radioactivity 
remained  in  the  body  after  24  hours. 
Trace  levels  of  p-nitroaniline  were  most 
persistent  in  blood,  possibly  due  to  a 
reaction  with  hemoglobin.  Metabolites 
fil  p-nitroaniline  are  being  identified  by 
co-chromatography  with  known 
standards. 

4. 1,3-Diphenyl  guanidine  was  readily 
absorbed  from  the  gastrointestinal  tract 
and  distributed  throughout  the  major 
tissues.  Thus,  considerable  potential 
exists  for  tissue  exposure,  but  this 
compound  does  not  appear  to 
bioaccumulate  in  any  particular  tissue. 
Whole  body  half-life  for  1,3-diphenyl 
guanidine  is  approximately  12  to  16 
hours  in  the  rat  Excretion  was  divided 
equally  between  urine  and  feces. 

5.  Following  oral  or  intravenous  (iv) 
administration,  acrylamide  was  rapidly 
distributed  to  all  tissues.  Clearance  of 
acrylamide-derived  radioactivity  from 
most  tissues  follows  a  biphasic,  first- 
order  exponential  decay  with  an  initial 
half-life  of  approximately  five  hours  and 
a  much  longer  terminal  half-life  of 
approximately  eight  days.  The  terminal 
half-life  of  acrylamide  in  spinal  cord 
was  exceptionally  long,  approximately 
24  days,  and  may  be  related  to  the 
neurotoxic  effects  of  this  compound  The 
major  route  for  acrylamide  excretion 
was  urine  and  most  of  the  material 
excretied  was  in  the  form  of 
metabolites.  The  major  metabolite 
detected  in  urine  was  an  N-acetyl- 
cysteine  conjugate. 
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6.  Chlorpheniramine  maleate  was 
readily  absorbed,  rapidly  metabolized, 
and  excreted  primarily  as  metabolites. 
Chlorpheniramine  maleate  was 
distributed  to  all  tissues  with  peak 
concentrations  in  liver,  with  the  largest 
percent  of  the  total  dose  residing  in 
muscle.  Excretion  occurred  primarily  in 
urine  and  was  relatively  rapid,  greater 
than  80%  of  the  dose  excreted  within 
twadays.  These  results  indicate  that  if 
the  human  is  able  to  clear 
chlorpheniramine  maleate  as  rapidly  as 
the  rat,  therapeutic  doses  should  cause 
little  bioaccumulation. 

7.  p-Chloroaniline  disposition  in  the 
rat  showed  no  dose-related  effects  on 
metabolism  and  disposition  for  the  dose 
range  studies  (0.3  to  30  mg/kg).  At  all 
doses  p-chloroaniline  was  readily 
absorbed,  rapidly  metabolized,  and 
excreted  primarily  in  urine,  p- 
Chloroaniline  was  most  persistent  in 
blood,  due  to  binding  to  hemoglobin  in 
red  blood  cells;  at  seven  days  post 
exposure  most  of  the  p-chloroaniline 
retained  in  the  body  was  bound  to  red 
blood  cells. 

8.  Comparative  studies  of  in  vitro 
versus  in  vivo  metabolism  of  three 
polychlorinated  biphenyls  (PCBs)  have 
been  conducted  in  three  species  and  in 
enzyme  preparations  from  each  species. 
Both  in  vivo  and  in  vitro  metabolism  of 
PCBs  are  determined  by  the  degree  and 
position  of  chlorination.  An  effort  is 
being  made  to  more  accurately  predict 
in  vivo  metabolism  from  results 
obtained  in  vitro  with  hepatic 
microsomal  preparations  or  isolated 
hepatocytes.  The  goal  is  to  refine 
techniques  which  will  permit  an  in  vitro 
to  in  vivio  extrapolation  for  laboratory 
animals  and  therefore  facilitate  the 
extrapolation  of  laboratory  data  to 
humans.  (Contact  Person:  Dr.  H.  B. 
Matthews.  NIEHS) 

9.  Comparative  chemical  disposition 
studies  were  conducted  on  hexamethyl- 
p-rosaniline  chloride  (gentian  violet)  and 
sulfamethazine.  Separate  in  vitro  liver 
microsomal  incubations  of  gentian  violet 
were  done  using  tissues  from  mice,  rats, 
and  guinea  pigs.  Mono-  and  di- 
demethylation  occurred.  In  vivo  studies 
in  mice  and  rats  were  also  conducted, 
and  tissue  residue  and  metabolite 
analyses  initiated.  In  vivo  metabolism 
studies  with  the  chicken  are  underway. 
Work  has  begun  on  the  metabolism  of 
sulfamethazine  in  swine  and  in  rodents. 
(Contact  Person:  Dr. ).  McDonald. 
NCTR) 

ChemicaJa  Chosen  as  Part  of  the  NTP 
Benzidine  Congener  Initiative 

Methodology — Analytical 
methodology  was  developed  for 
metabolism  studies  with  Direct  Red  2 


and  Direct  Blue  15.  More  work  is 
required  to  develop  methodology  for 
3,3'-dihydroxybenzidine,  a  chemically 
unstable  compound  and  a  possible 
metabolite  of  certain  copper  chelated 
azo  dyes,  such  as  Direct  Blue  218. 

Methodology  for  o-tolidine.  o- 
dianisidine,  and  their  mono-  and 
diacetylated  derivatives  was  completed 
for  assay  of  rat,  hamster  or  human  urine 
by  elec^xjn-capture  gas  chromatography 
(EC-GC)  and  by  high  pressure  liquid 
chromatography  (HM.C).  (Contact 
Person:  Mr.  M.  Bowman,  NCTR) 

Direct  Blue  6,  a  bis-azo-biphenyl  dye, 
has  been  synthesized  with  *X^  label  in 
the  benzidine  nucleus.  The 
radiochemical  purity  as  determined  by 
HPLC  was  greater  than  95%.  Direct  Blue 
6  will  be  used  to  study  the  fate  of 
benzidine  when  administered  in  the 
form  of  a  derived  dye.  (Contact  Person: 
Dr.  H.  B.  Matthews.  NIEHS) 

Chemical  Disposition — Studies  were 
done  to  determine  the  metabolism  and 
to  elucidate  structure-activity 
relationships  of  selected  azo  dyes  in  the 
Fischer  344  rat.  Nine  dyes — four  o- 
tolidine-based  (Direct  Red  39.  Direct 
Blue  14.  Direct  Blue  53,  Direct  Orange  6). 
four  o-dianisidine-based  (Direct  Blue  8. 
Direct  Black  114,  Direct  Blue  10,  Direct 
Violet  32).  and  one  dichlorobenzidine- 
based  dye  (Direct  Red  46) — were  given 
by  gavage  to  rats.  Results  indicate  that 
(1)  dyes  are  generally  less  than  50%  pure 
as  received,  (2)  characterization  and 
purification  of  dyes  are  essential,  and 
(3)  Direct  Red  39.  Direct  Blue  8,  and 
Direct  Blue  14  are  metabolized  in  the  rat 
Data  on  the  remaining  dyes  are 
expected  at  monthly  intervals.  (Contact 
Person:  Mr,  M.  Bovmian.  NCTR) 

Detailed  metabolism,  distribution  and 
excretion  studies  with  'X!I-benzidine  and 
•X]-3.3'-dimethoxybenzidine  have  been 
completed  in  the  rat.  A  major  portion 
(up  to  75%)  of  the  orally  or  intravenously 
administered  radiolabel  was  excreted  in 
the  feces  three  days  after  dosing. 
Substantially  hi^er  concentrations  of 
radiolabel  locate  in  the  liver  than  in 
other  tissues  at  all  times  (0.5, 1.  2. 4. 8.  24 
and  72  hr.)  studied.  Urinary  and  biliary 
metabolites  of  benzidine  and  3.3'- 
dimethoxybenzidine  have  been 
identified  by  gas-chromatography  mass 
spectrometry.  The  major  radiolabeled 
components  in  urine  and  bile  are  polar 
materials,  several  of  which  are 
glucuronide  conjugates.  (Contact  Person: 
Dr.  H.  B.  Matthews.  NIEHS) 

Chemicals  Chosen  With  Known  or 
Potential  Exposure  of  Industrial 
Workers 

This  research  activity  appHes 
toxicokinetics,  i.e..  absorption, 
distribution,  metaboHsra,  and  excretion 


of  industrial  chemicals  to:  (1)  assess  the 
potential  hazards  (e.g.  target  org.3n)  from 
worker  exposure;  (2)  select  substitute 
chemicals  with  a  greater  margin  of 
safety;  and  (3)  develop  methods  for 
evaluating  individual  woricer  exposure. 
A  major  thrust  of  this  research  is  the 
study  of  classes  of  chemicals  through 
use  of  toxicokinetic  principles  and 
structure-activity  relationships. 

The  absorption  and  tissue  distribution 
study  of  azo  dyes  in  the  rat  has 
concentrated  on  the  development  of 
methods  for  the  separation^f  suspected 
dye  metabolites,  the  purification  of  the 
dyes,  the  potential  for  in  vivo  cleavage 
of  the  dyes  to  potentially  carcinogenic 
aromatic  amines,  and  the  application  of 
methods  developed  for  biological 
monitoring  of  urine  samples  collected 
from  workers  exposed  to  such  dyes. 
Preliminary  studies  have  been 
completed  on  two  azo  dyes:  Direct  Red  2 
and  Direct  Blue  15.  Methodology 
developed  includes  dye  purification, 
stability  and  recovery  studies,  and 
methods  to  quantitate  unchanged  dyes 
in  feces  and  dye  metabolites  in  urine. 
(Contact  Persons:  Dr.  L  Lowry,  NIOSH 
or  Mr.  M.  Bowman.  NCTR) 

A  study  currently  in  progress  involves 
the  determination  of  fetal  and  maternal 
distribution  of  diethylstilbestrol  (DES).  a 
human  carcinogen  known  to  distribute 
across  the  placenta,  and  Bisphenol  A,  an 
industrially  important  compound  with 
structural  similarity  to  DES  and  known 
estrogenic  activity.  (Contact  Person:  Dr. 
H.  Plotnick.  NIOSH) 

FY  1982  Program  Plans 

Chemicals  Chosen  for  Long-Term 
Bioassays  and  Structurally  Related 
Chemicals 

A  continuing  objective  is  to  provide 
chemical  disposition  data  for  as  many 
chemicals  as  possible  to  assist  in  the 
design  of  NTP  bioassays  for  chronic 
toxicity  testing  of  chemicals.  In  the 
course  of  the  coming  year,  the  work  on 
in  vitro  versus  in  vivo  metabolism  and 
extrapolation  will  be  continued.  The 
metabolism  of  1,2,3,-trichloropropane,  p- 
nitrololune.  and  o-nitroanisole  will  be 
studied  in  the  rat.  and  a  comparative 
study  of  the  metabolism  and  disposition 
of  triortho-.  trimeta-  and 
triparacresylphosphate  will  be  done  in 
the  rat  and  at  least  one  species  sensitive 
to  the  neurotoxicity  of  triorthocresyl 
phosphate.  The  metabolism  and 
disposition  of  at  least  three  more 
aromatic  amines  (4-chloro-2-nitroaniline. 
2.3-dinitroaniline,  and  2-bromo-4,6- 
dinitroaniline]  will  be  studied  in  the  rat. 
In  these  studies  special  efforts  will  be 
placed  on  isolating  and  identifying 


metabolites  which  are  known 
carcinogens.  Additional  goals  of  these 
studies  will  be  to  observe  the  effects  of 
halogenation,  nitro  groups,  and  polarity 
on  metabolism,  disposition,  and 
bioaccumulation.  Further  work  on 
aromatic  amines  will  be  planned 
according  to  the  results  of  these  studies. 
(Contact  Person:  Dr.  H.  B.  Matthews. 
NIEHS) 

The  primary  in  vivo  metabolic 
pathways  for  hexamethyl-p-rosaniline 
choloride  (gentian  violet]  will  be 
examined  in  chickens,  rats,  and  mice. 
Biliary  and  urinary  excretion  of  the 
unchanged  dye,  metaboUtes,  and 
conjugated  products  will  be  measured. 
Possible  involvement  of  intestinal 
microflora  in  the  metabolism  of  gentian 
violet  will  be  investigated.  In  vitro 
studies  on  the  formation  and  reactivity 
of  gentian  violet  and  metabolites  include 
measurement  of  covalent  binding  to 
DNA.  interaction  of  the  dye  with 
glutathione,  and  anaerobic  incubations 
to  determine  whether  there  is  arylamine 
formation.  (Contact  Person:  Dr.  J. 
McDonald,  NCTR) 

Comparative  in  vivo  metabolism 
studies  on  sulfamethazine  will  be  done 
in  several  rodent  species.  The  possible 
N-hydroxylation  of  sulfamethazine  to  a 
reactive  intermediate  will  be 
investigated  both  in  vitro  and  in  vivo. 
(Contact  Person:  Dr.  J.  McDonald. 
NCTR) 

Additional  compounds  or  classes  of 
compounds  will  be  studied  in  support  of 
the  NTP  as  time,  resources,  and  needs 
dictate.  I  { 

Chemicals  Chosen  as  Part  of  the  NTP 
Benzidine  Congener  Initiative 

Data  from  these  ongoing  studies  will 
be  used  to  calculate  the  kinetic 
parameters  for  the  disposition  of  these 
compounds,  and  an  effort  will  be  made 
to  extrapolate  these  animal  data  to 
humans,  to  better  assess  the  hazard 
posed  by  human  exposure  to  dyes 
synthesized  from  these  carcinogenic 
precursors.  Pharmacokinetic  proxies 
will  be  completed  in  FY  1982  for  the 
parent  amines  (benzidine,  3,3'- 
dimethlybenzidine,  3,3'- 
dimethoxybenzidine)  and  the  selected 
derivatives.  Direct  Blue  6,  Acid  Red  114, 
Direct  Blue  15,  and  Direct  Red  2. 
(Contact  Persons:  Dr.  H.  B.  Matthews. 
NIEHS,  and  Mr.  M.  Bowman,  NCTR) 

Urine  samples  from  rats  administered 
each  of  eight  dyes  are  being  stored  and 
quantitative  analysis  of  free  amines, 
acetylated  metabolites,  and  alkaline 
hydrolyzable  conjugates  will  be 
completed.  (Contact  Person:  Mr.  X4. . 
Bowman,  NCTR) 


Federal  Renter  /  Vol.  47.  No.  94  /  Friday.  May  14,  1982  /  Notices 


20837 


Chemicals  Chosen  With  Known  or 
Potential  Exposure  of  Industrial 
Workers 

Efforts  in  FY  1982  will  continue  to 
address  the  toxicokinetic  analyses  of 
classes  of  compounds.  The 
biotransformation,  excretion,  and  tissue 
distribution  profiles  of  2-ethoxyethanol 
and  2-methoxyethanol  will  be 
completed.  (Contact  Person:  Dr.  T. 
Lewis,  NIOSH) 

Cutaneous  Toxicology 

The  skin,  being  the  largest  and  most 
accessible  organ  of  the  body,  is  a 
common  target  of  occupational  injury 
and  disease.  Skin  also  provides  a  portal 
of  entry  into  the  body  for  toxic 
chemicals  present  in  work  and  other 
environments.  Three  principal  aspects  of 
cutaneous  heizards  are  being 
investigated.  The  first  deals  with  the 
effects  of  repeated  mechanical  trauma 
to  the  skin.  Chronic  trauma  is  associated 
with  the  development  of  skin  cancer, 
disfigurement,  and  breakdown  in  the 
barrier  function  of  the  skin.  From  a 
toxicologic  sense,  such  trauma  may 
influence  the  entry  of  toxic  chemicals 
through  the  skin.  The  second  concerns 
the  development  and  evaluation  of 
noninvasive  objective  parameters  to 
assess  in  vivo  phototoxic  effects  of 
chemicals.  Most  current  methods  rely 
upon  subjective  parameters  to  evaluate 
skin  irritation;  development  of  objective 
indices  will  provide  more  sensitive 
means  to  measure  phototoxic  effects  of 
chemicals.  Thirdly,  this  new  program 
addresses  the  issue  of  percutaneous 
absorption  of  chemicals  as  it  relates  to 
total  body  burden  and  systemic 
intoxication.  Emphasis  is  placed  on 
methodologies  to  study  the  kinetics  of 
penetration  and  uptake  of  gases  and 
vapors  present  in  the  workplace 
environment. 

FY  1981  Accomplishments 

•    The  cutaneous  hazards  and  disease 
research  initiative  was  planned  and 
implementation  begun  during  FY  1981. 
Protocols  for  each  of  the  interest  areas 
were  developed  and  approved.  Since 
little  is  known  regarding  the  health 
hazards  resulting  &om  repeated 
mechanical  insults  to  the  skin,  a 
contract  was  awarded  which  will 
provide  for  identification  of  relevant 
information  and  data,  a  comprehensive 
critical  review  and  definition  of  the 
problem,  and  the  establishment  of  a 
small  international  workshop  to  discuss 
the  overall  topic.  The  workshop  is 
scheduled  for  Spring  1983. 

Studies  employing  the  indices  of  skin 
temperature,  skin  pH,  and  ear  thickness 
were  initiated  to  quantitate  skin 


irritation  following  exposure  to 
phototoxic  chemicals.  A  body-only 
exposure  chamber  was  designed  and 
constructed  for  small  laboratory  animals 
for  the  purpose  of  testing  the 
percutaneous  absorption  of  gases  and 
vapors.  Results  will  be  available  in  FY 
1982.  (Contact  Person:  Dr.  A.  Susten. 
NIOSH) 

FY  1982  Program  Plans 

The  validation  of  the  current  protocols 
and  development  of  new  methods  will 
continue.  Quantifiable  indices  of  dermal 
responses  to  select  chemical  and 
physical  agents  will  include  skin 
reflectance  and  light  transparency  of  the 
ear.  Dermal  penetration  of  benzene  and 
carbon  disulfide  vapors  will  be 
evaluated  in  the  body-only  exposure 
system,  a  system  that  permits  no 
exposing  by  inhalation.  (Contact  Person: 
Dr.  A.  Susten.  NIOSH) 

The  NTP  is  studying  the  toxicologic 
properties  of  the  psoralens  with  and 
without  ultraviolet  light  The  FDA  has 
recommended  the  study  of  psoralens 
because  psoralen  plus  ultraviolet  light 
(320-360  nm),  commonly  referred  to  as 
PUVA  therapy,  is  a  widely  used 
treatment  for  psoriasis  in  clinical  studies 
conducted  imder  a  FDA  IND,  and 
systematic  animal  toxicology  has  not 
been  performed.  It  is  estimated  that  1- 
3%  of  the  world's  population  suffers 
&om  psoriasis,  and  in  1978  an  estimated 
35,000  Americans  received  this 
treatment  in  the  U.S. 

Hie  NTP  program  is  investigating  a 
variety  of  psoralens  with  different 
chemical  formulas  including  the  most 
widely  used  psoralen,  8-methoxy- 
psoralen.  These  studies  include 
mutagenicity,  pharmacokinetics  and 
metabolism,  long-term  bioassays.  and 
effects  of  treatment  on  skin  enzyme 
levels.  As  part  of  the  psoralen  program, 
the  NTP  will  sponsor  a  conference  on 
the  'Toxicology  of  Psoralens"  on  March 
1-3, 1982  at  NIEHS,  Research  Triangle 
Park,  NC.  (Contact  Person:  Dr.  J. 
Dunnick) 

Immunological  Toxicology  - 

The  immune  system  imparts  host 
defenses,  maintenance  of  homeostasis 
and  surveillance.  Interactions  of 
environmental  chemicals  or  drugs  with 
the  immune  system  may  result  in 
undesirable  effects  of  three  types:  (1) 
those  determined  by  immune  deficiency 
or  suppression;  (2)  those  determined  by 
alterations  of  host  defense  mechanisms; 
and  (3)  those  determined  by  allergy  or 
hypersentivity.  There  is  increasing 
evidence  that  chronic,  subclinical 
exposure  to  certain  chemicals  may 
depress  immune  responsiveness  and 
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increase  susceptibility  to  infectious 
agents. 

The  primary  objectives  of  the 
immunological  toxicology  program  are 
to  select,  refine,  and  validate  a  panel  of 
immunology  and  host  resistance 
procedures,  to  define  immunotoxicity  of 
chemicals,  and  to  correlate  changes  in 
immune  function  with  changes  in  host 
resistance.  The  comprehensive  assay 
panel  which  has  been  developed 
evaluates;  (1)  host  resistance  to 
bacterial  and  tumor  cell  challenge;  (2) 
cell-mediated  immune  function  as 
measure  by  iymphoproliferative 
responses  to  mitogens;  (3)  development 
of  delayed  hypersensitivity  to  a  T-cell 
dependent  antigen;  (4)  assessment  of 
antibody  plaque  forming  cell  responses; 
(5)  quantitation  of  immunoglobulin 
levels;  and  (6)  bone  marrow  progenitor 
cell  function. 

FY  1981  Accomplishments 

During  FY  1981  several  chemicals 
were  examined  for  immunotoxicity  in 
NTP  intramural  laboratories  using  our 
comprehensive  panel  of  immunology 
and  host  resistance  assays.  B683Fi  mice 
were  exposed  in  utero.  postnatally,  or  as 
adults  to  three  dose  levels  of  chemical 
over  a  14-day  or  longer  periods  Routine 
hematology,  serum  chemistry,  and 
pathology/histology  were  within  normal 
limits  imless  indicated  and  no  signs  of 
overt  toxicity  were  observed.  Data  from 
these  in-house  studies  are  summarized 
in  Table  15.  The  polycychc  aromatic 
animal  carcinogen  benzo(a]pyrene  was 
studied  along  with  its  noncarcinogenic 
congener  benzo(e]pyrene  to  examine 
structure/activity  relationship  by  adult 
and  in  utero  exposure.  The  carcinogenic 
form  B(a)P,  but  not  the  noncarcinogenic 
form  B(e)P,  produced  marked  (up  to  83%) 
suppression  of  antibody  production  to 
both  T-dependent  and  independent 
antigens,  with  some  suppression  of 
Iymphoproliferative  responses  to  T-cell 
and  B-cell  mitogens,  but  not  alloantigens 
in  the  mixed  lymphocyte  culture  (MLC). 
Delayed  hypersensitive  response  (DHR), 
macrophage  (MO)  function,  and  host 
resistance  to  tumor,  bacteria,  or  parasite 
challenge  were  unaltered  following 
B(a)P  exposure.  This  confirms  the  T-cell 
dependence  of  our  challenge  models  and 
suggests  that  B-cell  defects  are  induced 
by  both  adult  or  in  utero  B(a)P  exposure. 
Transplancental  exposure  to  B(a)P 
produced  a  more  pronounced  B-cell 
suppression  that  was  still  manifest  as 
late  as  12  weeks  following  exposure. 

Phorbol  myristate  acetate  (PMA),  an 
animal  tumor  promoter,  was  studied  by 
adult  or  postnatal  exposure  as  a  class 
representative  and  was  found  to 
markedly  suppress  thymus  weight  and 
most  T-cell  ftinctions  including  natural 


killer  cell  activity,  the  latter  believed 
responsible  for  immune  surveillance 
against  tumors.  Host  resistance  to 
challange  with  transplantable  tumors 
and  the  parasite  Trichinella  spiralis 
was  also  depressed.  Early  postnatal 
exposure  produced  similar  T-cell 
depression. 

The  congeners  ethyl  carbamate 
(urethan),  a  known  animal  carcinogen, 
and  methyl  carbamate 
(noncarcinogenic)  were  studied  by  adult 
exposure  for  structure/activity 
relationships.  Similar  to  effects  seen 
with  the  polycyclic  aromatic 
hydrocarfjon  compounds 
benzo(a,e)pyrene,  only  the  carcinogen 
ethyl  carbamate  produced  immune 
alterations  of  the  B-cell  type.  Profound 
suppression  of  bone  marrow  progenitor 
cells  was  produced  by  ethyl,  but  not 
methyl  carbamate.  The  class 
representative  antihistamine, 
promethazine,  was  studied  for 
immunotoxicity  following  its  nomination 
to  NTP  by  the  Food  and  Drug 
Administration.  Immune  dysfuction  was 
not  observed  at  any  of  the  three 
promethazine  dosage  levels  examined. 
(Contact  Person:  Dr.  J.  Dean,  NIEHS) 

A  few  procedures  in  the 
comprehensive  assay  panel  have  been 
selected  for  interlaboratory  validation 
with  suspect  immunotoxic  chemicals  in 
contract  laboratories  during  FY  1981-82. 
iTiis  abbreviated  assay  panel  (screening 
tier)  was  implemented  in  the  prechronic 
testing  phase  of  NTP's  chemical 
bioassay  program  to  evaluate  the 
immunotoxicity  of  certain  suspect 
chemicals  and  drugs.  Tliese  procedures 
will  only  be  performed  in  those  bioassay 
contract  laboratories  which  have 
demonstrated  competence  by  the 
performance  criteria  specified  in  the 
immune  assessment  protocol  and  which 
have  approval  of  the  immunological 
toxicology  program. 

During  FY  1981  two  researeh  and 
development  contracts  were  awarded  to 
assist  with  host  resistance  model 
development,  interlaboratory  assay 
validation,  and  chemical 
immunotoxicity  evaluation.  Contracts 
were  initiated  in  February  1981  at  the 
Medical  College  of  Virginia  (MCV)  and 
the  Illinois  Institute  of  Technology 
Research  Institute  (IITRI). 

A  collaborative  agreement  on 
immunotoxicology  methods 
development  and  validation  has  been 
initiated  between  the  immunotoxicology 
program  and  cell  biology  programs  in 
NTP  cooperative  agencies.  During  the 
past  year  one  laboratory  (NCTR)  has 
been  involved  actively  in  the  application 
of  flowcytometry  to  macrophage 
phagocytoeis  and  killing,  immune 


profiling,  and  characterization  of  tumor 
cell  models.  Another  laboratory  (FDA) 
has  been  involved  particularly  in  the 
quantitation  of  lymphoklnes,  such  as 
Interferon,  and  the  measurement  of 
Iymphoproliferative  responses  following 
in  vivo  challenge  with  bacteria  antigens 
for  assessment  of  immunotoxicity. 
Studies  at  a  third  laboratory  (NIEHS) 
ahve  focused  on  the  development  of 
challenge  models  using  bacteria,, 
parasites,  and  transplantable  tumor 
cells,  and  their  correlation  with  changes 
in  immune  function  assays.  (Contact 
Person:  Dr.  J.  Dean,  NIEHS) 

FY  1982  Program  Plans 

During  the  coming  year,  emphasis  in 
the  NTP  immunotoxicology  program  will 
continue  on  methods  development  and 
vahdation,  correlations  between 
changes  in  immune  function  parameters 
and  altered  host  resistance, 
development  of  virus  challenge  models, 
and  examining  the  mechanisms  of 
immunotoxicity  and  projects  described. 
NTP  contract  laboratories  will  continue 
the  interlaboratory  immunology 
methods  validation  effort  started  in 
1981.  (Contact  Person:  Dr.  J.  Dean, 
NIEHS) 

Neurobehavioral  Toxicology 

The  central  aervous  systaa  bas 
evolved  as  a  highly  speoiedked  organ 
designed  to  accept  signals  from  the 
internal  and  external  eiiviroiiaent  and 
to  initiate  metabolic  and  behavioral 
responses  of  the  total  organism 
appropriate  to  its  survival.  The  complex 
structure  and  function  of  the  brain,  and 
the  need  to  be  simultaneously  protected 
from  and  responsive  to  the  environment 
make  this  organ  uniquely  susceptible  to 
environmental  insults.  Behavioral  and 
neurologic  alterations  in  response  to 
environmental  poUutants  often 
represent  the  earliest  manifestations  of 
toxicity  in  animals.  Thus, 
neurobehavioral  test  systems  must  be 
developed  further  and  chemicals  must 
be  tested  for  neurobehavioral  effects. 

The  NTP  neurobehavioral  program 
involves  the  formation  of  a  strategy  for 
the  development,  standardization,  and 
validation  of  neurobehavioral  screening 
tests.  Such  a  test  battery  would  provide 
a  general  indication  of  the  presence  of 
neurotoxicity  and  would  possibly 
indicate  the  type  or  nature  of 
neurotoxicity  in  terms  of 
neurobehavioral  function  that  may  be 
affected.  Known  representative 
neurotoxicants  are  studied  using  the  test 
battery  to  determine  the  level  of 
sensitivity  and  selectivity  of  each 
component  test.  This  battery  with 
continuing  refinements  is  used  as  part  of 


the  general  toxicology  screen  and  in  tlie 
prechronic  phase  of  the  two-year 
toxicology  and  caracinogenesis 
bioassay. 

An  additional  objective  is  the 
development  of  a  test  capability  for 
more  extensive  in-depth  toxicological 
characterization  of  selected  chemicals 
either  identified  in  preliminary 
neurobehavioral  screening  or  which  are 
of  public  health  concern. 

FY  1961  Accomplishment 

Human  Studies — During  FY  1961,  one 
NTP  laboratory  conducted  a  variety  of 
research  projects  using  neurobehavioral 
research  methods.  Worksite  studies  of 
humans  exposed  to  spray  paints  were 
completed  in  two  companies  (office 
fumituire  manufacturing  and  auto  body 
painting)  using  a  variety  of  cognitive 
tests.  In  the  laboratory,  human  subjects 
were  tested  for  changes  in  performance 
of  complex  mental  tasks  and 
monitoring/alertness  functions  diuing 
exposiu^  to  methyl  ethyl  ketone, 
toluene,  and  methyl  ethyl  ketone 
combined  with  toluene.  Measures  were 
developed  and  applied  in  human  testing 
to  demonstrate  the  usefulness  of  reflex 
response  lacking  in  toxic  assessment 
(Contact  Person:  Dr.  K.  Anger.  NIOSH) 

Animal  Studies — Neurophysiological 
test  methods  including  nerve  conduction 
velocity  and  evoked  potential  were  used 
in  studies  of  animals  exposed  to  methyl 
bromide,  ethylene  oxide,  and  propylene 
oxide.  Behavioral  tests  of  performance, 
neuromuscular  control,  and  sensory 
integrity  were  also  carried  out  in 
animals  exposed  to  lithium  carbonate, 
lithium  stearate,  lithium  chloride,  and 
ethoxyethanol  combined  with  ethanol. 
Behavioral,  neurophysiological,  and 
nueropathological  changes  were  evoked 
in  rabbits  exposed  for  one  month  to  75 
ppm  methyl  bromide,  but  not  in  rats; 
rats  exposed  for  eight  months  to  50  ppm 
methyl  bromide  showed  no  effects. 
There  were  no  effects  in  rabbits 
exposed  for  25  ppm  methyl  bromide  for 
one  month.  Neurochemical  and 
behavioral  changes  in  offspring  of 
pregnant  rats  exposed  to  combinations 
of  ethoxyethanol  and  ethanol  suggested 
complex  interactive  effects,  raising  the 
general  problem  that  pregnant  women 
who  are  exposed  to  industrial  chemicals 
may  be  placing  themselves  at  added  risk 
if  they  also  consume  alcohol  a  known 
teratogen.  Measures  were  developed 
and  applied  in  animal  testing  to 
demonstrate  the  usefulness  of  reflex 
response  lacking  in  toxic  assessments. 

Manuscripts  published  in  the 
Bcientific  literatiu^  during  FY  1961 
reporting  research  from  previous 
projects  dealt  with:  behavioral  effects  of 
acute  human  exposures  to  methyl 
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chloride  separately  and  in  combination 
with  diazepam,  caffeine,  and  alcohol- 
acute  animal  exposures  to  carbaryl;  and 
chronic  animal  exposures  to  cyanogen 
and  methyl  bromide.  (Contact  Person: 
Dr.  K.  Anger,  NIOSH) 

Neurobehavioral  Test  Battery — ^TTie 
other  NTP  laboratory  completed 
research  on  the  standardization  and 
vahdation  of  behavioral  tests  to  be  used 
to  assess  toxicity  (Table  IB).  The  results 
of  this  research,  which  will  be  published 
in  a  monograph,  indicate  that  the 
battery  of  tests  is  capable  of  quantifying 
neurological  deficits  following  exposure 
of  neurotoxicants.  The  neurotoxic 
profiles  generated  by  the  battery  of  tests 
are  in  accord  with  the  relative 
neurotoxicity  known  to  exist  in  the  rat: 
tetraethyl  tin>kepone>acrylamide>t 
riethyl  lead  >  methyl  mercury  >  lead 
acetate  >  arsenic  trioxide>monosodium 
glutamate.  Although  the  primary  test 
battery  appears  sensitive  to  motor 
deficits  produced  by  toxicants,  there  are 
deficiencies  in  terms  of  detecting 
sensory  deficits  in  rodents.  Methods 
development  in  the  area  of  sensory 
evaluation  is  clearly  needed. 

Experimenta  on  me  neurogenic  effects 
of  2,4-<ilchlorophenoxyacetic  acid  (2,4- 
D)  were  completed  in  FY  1981.  Rats 
exposed  to  various  doses  of  2,4-D  over  a 
5-week  period  were  found  to  have 
alterations  in  neurological  function  as 
measured  in  a  battery  of  screening  tests. 
Additional  testing  after  cessation  of 
dosing  with  2,4-D  indicated  that  the 
efffects  were  reversible.  (Contact 
Person:  Dr.  R  Tilson,  NIEHS) 

Neurobehavioral  Effects — Mature 
Animals — Considerable  research  was 
initiated  in  response  to  the  State  of 
Virginia's  concerns  about  the 
neurotoxicity  of  Kepone.  Work  done  in 
FY  1980  concerned  the  effects  of  Kepone 
in  adult  rats  and  was  continued  in  FY 
1981.  Dose  response-time  duration 
curves  have  been  demonstrated  for 
startle  and  tremor  produced  by  acute  or 
repeated  administration  of  Kepone. 
Hyperirritability  and  tremor  are  two 
prevalent  neurotoxic  signs  of  Kepone 
exposure  in  humans,  and  it  was  thought 
to  be  important  to  quantify  these  effects 
in  an  animal  model.  Data  obtained  from 
these  studies  have  led  to  current 
investigations  on  the  possible 
mechanism  by  which  Kepone  affects 
nervous  system  function.  Information 
obtained  from  these  studies  may  be 
useful  in  developing  strategies  to  treat 
the  signs  of  neurotoxicity  produced  by 
Kepone  and  structurally  related 
environmentally  prevalent  agents  (i.e.. 
Mirex,  DDT).  (Contact  Person:  Dr.  H. 
Tilson,  NIEHS) 

Neurobehavioral  Effect — 
Developmental  Period— ReAeardi  in  FY 


1981  also  emphasized  the  effects  of 
Kepone  when  given  during  the 
developmental  period.  Rats  exposed  to 
Kepone  diuring  gestation  and  lactation 
were  evaluated  for  behavioral  deficits  at 
various  ages.  Pew  neurological  effects 
were  observed  at  30  and  100  days  of 
age.  but  alterations  in  responsiveness  to 
a  pharmacological  challenge 
(apomorphine)  were  observed  in 
Kepone-exposed  males,  suggesting  a 
possible  alteration  of  catecholamineri^c 
function.  Subsequent  research  has 
revealed  subtle  alterations  in  the  ability 
of  Kepone-exposed  animals  to  adapt  to 
certain  kinds  of  stressful  situations. 
TTiese  experiments  demonstrate  that 
exposure  to  environmentally  relevant 
levels  of  Kepone  (1-6  ppm)  via  the  diet 
can  have  long  lasting  functional  effects 
that  may  be  important  to  the  long-term 
adaptability  or  survival  of  a  mammalian 
species. 

Recent  experiments  have  also  focused 
on  the  consequences  of  exposing^ 
animals  to  a  single  dose  of  Kepone  on 
day  four  postnatally.  This  period  of 
development  is  highly  significant  in  the 
rat,  which  has  a  great  deal  of  neuronal 
development  postnatally,  comparable 
periods  of  neuronal  development  occur 
in  the  human  just  prior  to  birth.  By  using 
the  postnatal  animal  model,  it  was 
hoped  to  determine  more  precisely  the 
potential  long-term  neural  consequenoes 
of  exposure  to  Kepone.  These  studies 
have  demonstrated  that  postnatal 
exposure  to  Kepone  can  alter  the 
performance  of  preweaning  rats  in 
certain  types  of  learning  tasks.  Adult 
rats  exposed  neooatally  to  Kepone  were 
also  found  to  perform  differentially  in 
behavioral  tasks  possibly  involving 
cognitive  or  associate  abilities.  (Contact 
Person:  Dr.  H.  Tilson.  NIEHS) 

The  status  find  program  plans  for  an 
interiaboratory  collaborative  study  to 
identify  and  develop  screening  methods 
for  measuring  effects  of  prenatal 
exposure  to  chemicals  on  behavior 
during  animal  development  is  described 
in  the  section  on  Reproductive  and 
Developmental  Toxicology  (pp.  127  and 
129). 

FY  1962  Program  Plans 

Research  planned  or  proposed  in  FY 
1982  by  one  NTP  laboratory  includes 
laboratory  neurobehavioral  evaluations 
of  glycol  ethers,  substituted  straight 
chain  hexacarbons,  and  lithium 
compounds  in  animal  subjects,  and 
ketones  in  human  subjects.  Worksite 
investigations  of  fumigators  will  also  be 
conducted.  In  the  area  of  new  methods 
development  cooperative  work  with 
EPA  and  NCTR  will  be  carried  out  in 
designing  screening  and  more  focal  test 
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procedures  for  human  neurotoxic 
assessments,  and  in  validating 
behavioral  teratology  test  methods  used 
vsrith  rats.  (Contact  Person:  Dr.  K.  Anger. 
NIOSH) 

Research  at  the  other  NTP  laboratory 
will  continue  to  emphasize  Kepone. 
Additional  studies  concerning  the  type 
of  neurological  deficit  produced  by 
developmental  exposure  will  be 
performed.  In  addition,  more  studies  on 
the  possible  involvement  of 
monoaminergic  systems  in  the 
manifestation  of  Kepone-induced  tremor 
and  hyperirritabihty  will  be  conducted. 

Work  has  been  initiated  to  develop 
automated  procedures  to  assess  toxicity 
in  animals  using  natiu-ally  occurring 
domiciUary  behaviors,  such  as 
spontaneous  motor  activity  and 
ingestive  related  behaviors.  One  of  the 
first  signs  of  toxicity  is  loss  of  body 
weight  and  alterations  in  locomotor 
movements,  and  it  is  predicted  that 
alterations  in  the  diurnal  cycle  or 
pattern  of  home  cage  behaviors  may 
precede  overt  signs  of  toxicity.  Over  the 
next  three  years,  plans  are  to  develop  a 
monitoring  system  and  evaluate  six 
chemicals  (acrylamide,  arsenic  Kepone, 
methyl  mercury,  tetraethyl  tin,  and 
triethyl  lead]  in  a  chronic  repeated 
dosing  paradigm.  (Contact  Person:  Dr.  H. 
Tilson,  NDEHS) 

Pufanonary  Toxicology 

Although  many  substances  are 
assessed  toxicologically  by  the 
inhalation  route  of  exposure,  pulmonary 
function  tiesting  is  often  neglected.  The 
lung  is  frequently  a  prime  target  organ  in 
addition  to  being  a  means  of  entry  for 
systemic  intoxication.  Techniques  now 
exist  which  measure  Indices  of 
pulmonary  function  in  animal  species — 
tests  of  mechanical  properties,  gaseous 
distribution,  static  and  dynamic  lung 
volumes,  distribution  of  inspired  air,  and 
more  recenUy,  ventilatory  performance. 
A  key  issue  in  the  decision  to  perform 
pulmonary  function  testing  for  detection 
of  toxicity  to  the  lung  from  inhaled 
substances  is  whether  such  tests 
provide  toxicologic  information  beyond 
the  pathologic  evaluation  of  lung  injury. 
Pulmonary  ftmction  tests  must  be 
reproducible,  sensitive,  specific,  and 
capable  of  large-scale  utilization  if  they 
are  to  be  used  effectively  in  the 
diagnosis  of  early  and  subtle  pulmonary 
lesions  in  experimental  animal  models 
for  chemically-induced  pulmonary 
disease  in  humans. 


FY  1981  Accomplishments 

Effects  of  Chemicals  on  Pulmonary 
Function — In  FY  1981  pathologic 
findings  observed  in  rats  following 
exposure  to  ozone,  acrolein,  or  chlorine 
were  compared  with  the  results  of  a 
series  of  pulmonary  function  tests. 
Fischer  344  male  rats  were  exposed  six 
hours/day,  five  days/week  to  filtered  air 
and  at  0.2,  0.8.  or  2.0  ppm  ozone  for  62 
days.  Pathologically,  inhalation  of  2.0 
ppm  resulted  in  multifocal  alveolar 
edema  which  alternated  with  areas  of 
normal  alveoli.  Terminal  bronchiolar 
epithelial  necrosis  with  sloughing  was 
apparent  and  sloughed  cells  and 
macrophages  were  observed  around 
terminal  airways  and  alveoli.  Exposure 
at  0.2  or  0.8  ppm  ozone  did  not  result  in 
the  typical  lesion  oberved  in  the  2.0  ppm 
ozone  exposed  rats. 

Changes  in  pulmonary  function  were 
detectable  at  all  exposure 
concentrations.  Dynamic  measurements 
included  in  the  respiratory  physiology 
testing  regimen  appeared  to  be  more 
sensitive  indicators  of  ozone-induced 
damage  than  static  indices.  The 
pulmonary  change(8]  in  the  2.0  ppm 
group  appeared  to  be  diagnostic  of 
obstructive  airway  disease,  suggesting 
bronchitis/bronchiolitis.  A  dose-related 
increase  in  pulmonary  resistance 
indicated  a  change  in  the  caliber  of  the 
large  airways  or  an  accumulation  of 
fiuid  along  the  air-ways.  The  maximum 
expiratory  flow-volume  (MEFV) 
maneuver  demonstrated  air  flow 
obstruction  at  low  lung  volumes  in  all 
ozone  exposure  groups.  Multibreath 
nitrogen  washout  suggested 
abnormalities  in  lung  ventilation/ 
distribution  at  all  exposure  levels.  The 
rats  receiving  2.0  ppm  ozone  also 
demonstrated  greater  amounts  of 
trapped  air  thfin  the  controls.  In 
summary,  the  pulmonary  function  tests 
were  more  Sensitive  in  detection  small 
airway  damage  than  pathologic 
examination  at  the  light  microscopy 
level.  Also,  increased  pulmonary 
resistance  indicated  large  airway 
alterations  not  observed  during 
pathologic  examinations. 

Data  from  studies  in  which  rats  were 
exposed  intermittently  at  0,  0.4, 1.4,  and 
4.0  ppm  acrolein  or  at  0,  0.5, 1.5,  and  5.0 
ppm  chlorine  are  being  compiled  and 
analyzed.  Preliminary  examination  of 
these  data  supports  the  conclusions 
from  the  ozone  study  that  the  pulmonary 


function  data  provide  unique  relevant 
toxicologic  information  not  provided  by 
pathologic  evaluation. 

A  series  of  extensive  studies  have 
been  completed  by  the  EPA  to 
characterize  the  resulting  health  effects 
of  chronic  exposure  to  diesel  exhaust 
An  NTP  agencies'  animal 
cardiopulmonary  group  assisted  in  this 
effort  by  performing  comprehensive 
pulmonary  function  studies.  Clearly 
defined  responses  were  observed  in 
male  cats  exposed  to  diesel  particulate 
airborne  concentrations  of  6  mg/m'  in 
year  one  and  in  12  mg/m'  in  year  two. 
Reductions  in  inspiratory  capacity,  vital 
capacity,  and  total  lung  capacity  with 
normal  values  for  ventilatory  function 
(mechanics  of  breathing)  indicate  that  a 
lesion  Is  present  which  restricts 
breathing  but  does  not  cause  airway 
obstructor  or  loss  of  elasticity.  This 
restrictive  disease  is  compatible  with  a 
diagnosis  of  pulmonary  fibrosis  of  the 
interstitial  or  intraalveolar  type. 
Concurrent  status  may  include  chronic 
inflammation,  interstitial  edema,  or 
vascular  engorgement.  Additional 
support  for  the  diagnosis  of  interstitial 
disease  is  the  finding  of  impaired 
diffusing  capacity.  Distribution  of  the 
disease  appears  nonuniform  as 
indicated  by  the  significantly  elevated 
nitrogen  washout  values  for  cats 
inhaling  the  diesel  exhaust.  Another 
pulmonary  function  evaluation  follovdng 
six  months  of  breathing  filtered, 
conditioned  air  ia  underway  to  assess 
the  reversibility  of  this  significant 
finding. 

Animal  Model— During  FY  1981  a 
monkey  model  of  human  occupational 
asthma,  first  developed  in  1980,  was 
further  perfected.  Efforts  included  an 
evaluation  of  the  dose-response 
relationships  of  exposure  and  the 
significance  of  coasthmagenic  irritant 
exposures  to  the  development  of 
asthma.  Immunochemical  methods  were 
developed  to  analyze  serum  for  specific 
IgE  and  IgG  (RAST  and  EUSA  tests). 
Airway  status  was  analyzed  both  pre- 
and  post-exposure  utilizing  the 
parasympathomimetic  drug,  acetyl-b- 
methyl  choline  chloride,  to  determine 
the  hyperactive  status  of  the  airways 
prior  to  challenge  with  the  asthmogen. 
Interest  in  the  asthma  animal  model 
produced  three  invited  papers:  two  in 
England  at  the  British  Society  for 
Chemical  Allergy  and  Immunology  and 
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at  the  Brompton  Hospital,  Department  of 
Occupational  Medicine,  and  a  third  at 
the  Gordon  Research  Conference's 
special  symposium  on  "Animal  Models 
of  Immediate  Hypersensitivity."  A 
fourth  paper  was  presented  before  the 
Federation  of  American  Societies  for 
Experimental  Biology  describing  the 
immunologic  and  physiologic  reactions 
of  monkeys  to  inhaled  platinum  salts. 
(Contact  Person:  Dr.  T.  Lewis,  NIOSH) 

FY  1982  Program  Flans 

Effects  of  Chemicals  on  Pulmonary 
Function— •Experimenta  to  assess  the 
relative  sensitivities  and  specificities  of 
pulmonary  pathology  and  pulmonary 
physiology  will  be  continued  in  FY  1982. 
Fischer  344  male  rats  will  be  exposed  to 
(1)  crystsalline  quartz  [Min-U-Sil)  for  64 
and  124  days,  six  hours/day,  five  days/ 
week  at  0,  2.0. 10.0,  and  20.0  mg/m»;  a 
third  group  will  be  exposed  at  the  same 
concentrations  and  held  for  a  six- 
months  recovery  period  prior  to 
evaluation:  (2)  cadmium  chloride;  and 
(3)  tungsten  carbide,  with  and  without 
concomitant  inhaled  cobalt  exposures. 

There  will  be  further  evaluation  of 
pulmonary  function  in  rats  and  monkeys 
exposed  to  diesel  exhaust,  coal  dust 
and  combined  diesel  exhaust/coal  dust 
at  airborne  concentrations  of  2  mg/m* 
respirable  dust.  A  prospective 
epidemiological  and  environmental 
study  of  coal  miners  exposed  to  diesel 
emissions  is  also  being  conducted. 
TTiese  studies,  coupled  with  industrial 
hygiene  surveys  of  coal  mines  utilizing 
diesel  equipment,  will  provide  a 
comprehensive  and  integrated 
assessment  of  health  hazards  posed  by 
diesel  exhaust  emissions. 

Animal  Model — There  will  be  further 
assessment  of  the  allergic  aspects  of 
occupational  lung  disease.  Concomitant 
exposures  of  platinum  salts  and  irritant 
gas  (chlorine)  will  be  used  to  simulate 
the  refinery  environment.  Plans  include 
verifying  fee  animal  model  using  other 
potential  occupational  allergens. 
Persons  related  to  this  effort  will  work 
closely  with  epidemiologists  and 
clinicians  lending  immunochemical, 
analytical,  and  consultative  expertise  to 
worksite  situations.  (Contact  Person:  Dr. 
T.  Lewis,  NIOSH) 

Reproductive  and  Developmental 
Toxicology 

The  evaluation  of 'chemicals  for 
effects  on  reproductive  function  and 


development  is  an  important  aspect  of 
the  NIP  effort  to  predict  the  risk  to 
humans  of  chemical  exposure.  The 
testing  procedures  available  for 
assessing  reproductive  and 
developmental  effects  are  few  in 
number  and  generally  give  crude 
indicators  of  effects.  Currentiy,  program 
efforts  are  being  directed  toward 
developing  shorter-term,  less  costly 
systems  for  determining  the  potential 
reproductive  and  developmental  toxicity 
of  chemicals.  These  testiiig  systems  will 
be  used  in  the  preliminary  testing  of 
toxicity.  In  this  way.  chemicals  can  be 
given  priority  for  further  testing.  In 
addition,  more  sensitive  test  procedures 
are  being  developed  and  validated  to 
use  for  subsequent  in-depth  study  of 
particular  chemicals.  This  plan  should 
allow  targeting  of  future  resources  for 
more  specific  identification  of 
reproductive  and  developmental 
toxicants  and  begin  to  address 
questions  about  mechanisms  of  action. 
Only  in  this  way  can  adequate  data  be 
accumulated  for  valid  extrapolation  of 
risk  to  man. 

FY  1981  AccxHnplishmants 

A  coordinating  group  was  formed 
made  up  of  representatives  fit)m  each  of 
the  three  NTP  participating  Federal 
research  agencies.  NCTR.  NIEHS,  and 
NIOSH.  The  coordinating  group  met 
quarterly  to  review  activities  within  the 
individual  groups  regarding  reproductive 
and  developmental  toxicity,  to  establish 
a  process  for  report  and  manuscript 
review,  and  to  plan  research  approaches 
which  would  better  address  the  needs  in 
this  program  area.  In  January,  the 
reproductive  and  developmental 
toxicology  program  was  reviewed  by  the 
NIP  Board  of  Scientific  Counselors  and 
three  research  concepts  were  approved: 
Fertility  Assessment  Using  Continuous 
Breeding,  an  In  vivo  Teratology 
Screening  System,  and  Research  and 
Development  of  In  Vitro  Teratology 
Systems.  The  program  also  was 
highlighted  at  the  NIP  Open  Meeting  on 
March  1. 1981.  in  San  Diego,  CA. 

Short-Term  Test  Development — The 
primary  emphasis  in  FY  1981  has  been 
to  develop  shorter-term  testing 
approaches  in  both  reproductive 
toxicology  and  teratology;  these  will 
provide  information  faster  for  setting 
priorities  to  select  chemicals  for  more 


in-depth  evaluatimis.  All  of  these 
procedures  are  now  in  either  the 
methods  development  or  validation 
phase. 

The  following  chart  indicates  the 
approaches  currentiy  under 
development  and  how  they  are 
integrated  with  more  standard  testing 
approaches. 

Fertility  Assessment  Using 
Continuous  Breeding — ^TTie  use  of 
continuous  breeding  will  be  evaluated 
under  a  contract  to  be  awarded  in  early 
FY  1982. 

Short-Term  In  Vivo  Teratology 
Assay— The  short-term  in  vivo 
teratology  assay  will  be  evaluated  under 
four  contracts  which  were  awarded  in 
FY  1981.  These  procedures  involve  the 
treatment  of  pregnant  mice  during 
organogenesis  and  subsequent 
evaluation  of  the  litters  postnatally 
(modeled  after  the  method  developed  by 
Chemoff  and  Kavlock,  Teratology, 
21(2):33A.  1980).  Reduced  litter  size  or 
birthweight  and  impaired  neonatal 
growth  or  survival  are  evidence  of  an 
adverse  reproductive  effect  (Contact 
Person:  Mr.  E  Hardin.  NIOSH) 

In  Vitro  Teratology  Test 
Development — ^The  use  of  In  vitro 
approaches  for  asserting  teratogenic 
potential  is  being  evaluated  in  several 
ways.  Initial  efforts  were  made  to 
contact  a  large  number  of  investigators 
in  this  area  and  to  develop  a 
"consensus"  workshop  to  address 
specific  questions  concerning  validation 
and  application  of  in  vitro  test  systems. 
The  workshop,  sponsored  by  NCTR, 
IRLG  and  EPA  with  additional  support 
from  the  March  of  Dimes  Birth  Defects 
Foundation,  was  held  in  early  August 
1961.  Specific  questions  were  addressed 
and  the  discussion  focused  on  validation 
criteria  and  the  need  for  standaridized 
approaches  to  validation  in  the  future, 
there  was  general  agreement  that  a  list 
of  compounds  to  be  used  in  validation 
studies  be  devised  and  a  repository  for 
such  chemicals  be  established  for 
investigators  who  are  interested  in 
validating  their  test  systems.  (Contact 
Person;  Dr.  G.  Kimmel,  NCTR) 

As  part  of  the  NTP  effort  in 
developing  in  vitro  approaches,  an 
investigation  was  begun  by  NIOSH  into 
the  feasibility  of  using  fruit  fbes 
Drosophila  melanogaster]  as  an  ih  vitro 
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tsratogenssis  test  system.  Preliminary 
studies  showed  that  a  number  of 
morphologic  defects  were  detected  in 
adult  flies  that  had  been  exposed  as 
larvae  to  chemicals  incorporated  into 
the  culture  medium  (Contact  Person:  Mr. 
R.  Schuler.  NIOSH) 

Conventional  Teratology  Testing — In 
addition  to  the  newer  efforts  mentioned 
above,  the  evaluation  of  chemicals  by 
routine  teratologic  methods  has 
continued  in  FY  1981  and  a  number  of 
studies  were  completed  or  are  still  in 
progress  on  contracts.  Testing  is  in 
progress  on  10  chemicals,  evaluations 
were  completed  on  six  chemicals,  and 
final  reports  were  received  on  three  of 
these  six  (Table  17).  A  slight  increase  in 
malformations  at  relatively  high  doses 
was  noted  in  mice  following 
diphenhydramine  hydrochloride 
treatment  throughout  gestation.  Further 
studies  using  shorter-term  dosing  are  in 
progress.  No  significant  teratogenic 
effects  were  noted  in  rats  following 
diphenhydramine  hydrochloride 
treatment.  (Contact  Person:  Dr.  C. 
Kimmel,  NCTR) 

Ethyl  benzene  inhalation  exposure 
during  gestation  had  no  embryotoxic  or 
teratogenic  effects  in  rats  or  rabbits 
under  the  conditions  of  the  study  (Table 
17).  On  the  other  hand,  inhalation 
exposure  to  2-ethoxyethanol  (2-EE)  was 
strongly  embryotoxic  at  the  higher 
exposure  levels  (total  resorption  of  all 
htters  at  756  ppm  in  rats  and  615  ppm  in 
rabbits),  and  teratogenic  at  the  lower 
exposure  levels  (200  ppm  in  rats  and  160 
ppm  in  rabbits).  Maternal  toxicity  at  the 
lower  exposure  levels  was  slight, 
consisting  of  reduced  food  consumption 
and  increased  Uver  weight  in  rabbits, 
and  increased  liver,  kidney,  and  spleen 
weights  in  rats.  The  Federal 
occupational  exposure  limit  for  2-EE  is 
200  ppm,  a  level  found  to  be  teratogenic 
In  both  rats  and  rabbits.  An  inhalation 
teratology  study  of  bisphenol  A  was 
cancelled  due  to  decreases  in  staff. 
(Contact  Person:  Mr.  B.  Hardin,  NIOSH) 

Collaborative  Behavioral  Teratology 
Study — Methods  for  the  behavioral 
assessment  of  postnatal  animals 
following  prenatal  chemical  exposure 
are  being  evaluated.  A  standardized 
protocol  was  developed  for  use  in  the 
collaborative  behavioral  teratology 
study.  The  six  behavioral  tests  in  the 
protocol  will  be  evaluated  for  reliability 
within  six  separate  laboratories  (two 


academic,  two  private,  two  government); 
the  test's  seneitirity  to  two  known 
behavioral  teratogens  (d-amphetamine 
sulfate  and  methyl  mercuric  chloride) 
will  be  studied.  Four  contracts  and  two 
interagency  agreements  were 
established,  and  the  laboratories  were 
set  up  with  testing  equipment  in  FY 
1981.  In  addition,  the  intramural  pilot 
study  has  begun  and  will  remain 
approximately  six  months  ahead  of  the 
participating  laboratories.  (Contact 
person:  Dr.  C.  Kimmel,  NCTR) 

Effects  of  Chemicals  on  Postnatal 
Development — A  project  investigating 
the  effects  of  maternal  lead  exposure  on 
offspring  exposed  in  utero  and  during 
lactation  was  completed  in  FY  1981. 
Lead  acetate  was  administered  in  the 
diet  to  female  rats  for  eight  weeks 
before  cohabitation.  Maternal  blood 
lead  levels  averaged  60  mg/dl.  In 
functional  status  of  the  renal  and 
erythropoietic  systems  was  evaluated  in 
progeny.  Preliminary  data  analysis 
indicated  a  significant  impairment  of 
erythropoietic  function  in  offspring 
exposed  to  lead  prenatally. 

Previous  research  demonstrated  that 
the  industrial  solvent  2-ethoxyethanol 
induces  behavioral  and  neurochemical 
alterations  in  the  offspring  of  rats 
exposed  during  gestation  to  currently 
permissible  levels  of  this  solvent. 
Because  of  their  similar  metabolic 
pathways,  2-ethoxyethanol  and  ethanol 
were  evaluated  for  interactive  effects 
during  gestation.  Ethanol  early  in 
gestation  decreased  the  behavioral  and 
neurochemical  effects  of  2- 
ethoxyethanol,  but  ethanol  later  in 
gestation  enhanced  the  effects  of  2- 
ethoxyethanol.  (Contact  person:  Mr.  B. 
Nelson,  NIOSH) 

Reliability  of  Animal  Studies  for 
Predicting  Human  Developmental 
Hazards — Preliminary  results  of  a  study 
to  evaluate  the  reliability  of  animal 
studies  for  predicting  the  hazards  of 
developmental  defects  in  humans  were 
presented  at  the  Toxicology  Forum  in  FY 
1981.  Several  manuscripts  from  this 
project  and  another  project  on  dose- 
response  relationships  and  low-dose 
extrapolation  in  teratology  are  in 
preparation.  (Contact  person:  Dr.  C. 
Kinunel,  NCTR) 

Effects  of  Chemicals  on  Male  and 
Female  Reproduction  Function — In- 
house  research  activities  include 
evaluation  of  the  reproductive  toxicity 


of  environmental  and  indastrial 
chemicals.  The  objective  of  the  studies 
on  male  reproduction  is  to  enhance  our 
understanding  of  the  toxic  potential  of 
environmental  and  industrial  chemicals 
and,  further,  to  elucidate  the  mechanism 
of  action  of  chemicals  found  to  be  toxic. 
Chemicals  which  are  active  as 
chemosterilants  in  males,  such  as 
dibromochloropropane,  are  used  as 
model  agents  in  various  tests  systems. 
These  studies  provide  valuable 
information  on  the  correlation  between 
effects  in  humans  and  those  observed  in 
laboratory  animals.  Endpoints  of 
toxicity  include  the  assessment  of 
spermatogenesis,  sperm  morphology, ' 
hormone  levels,  and  specialized 
chromosomal  or  genetic  assays.  Studies 
also  have  involved  the  assessment  of 
progeny  survival  and  development  of 
treated  males.  These  studies  are 
expected  to  yield  valuable  data  on 
chemical  toxicity  in  males,  as  well  as 
improve  the  sensitivity  and  accuracy  of 
future  testing  systems. 

The  objective  of  the  studies  in  females 
is  to  evaluate  the  potential  of 
environmental  chemicals  to  affect 
female  reproductive  function.  As  a 
model  compound  for  these  experiments, 
studies  are  going  on  the  effects  of 
Kepone  which,  like  other  environmental 
compounds,  may  be  mediated  through 
estrogenic  or  other  hormonal  activity.  A 
number  of  criteria  which  measure 
hormone  activity  have  been  established. 
Uterine,  ovarian,  and  pituitary  function 
are  studied  in  morphological  and 
endocrinological  studies  following 
Kepone  exposure.  Fertility  and 
reproduction  are  also  evaluated  in 
treated  females  and  in  offspring  exposed 
perinatally  to  Kepone.  Morphological 
studies  include  li^ht  and  scanning 
electron  miscroscopy,  hormone 
radioimmunoassay,  and  hormone 
receptor  assays.  These  studies  should 
help  establish  the  mechanism  of 
reproductive  toxicity  of  compounds  such 
as  Kepone.  (Contact  person:  Dr. ).  Lamb, 
NIEHS) 

Reproductive  Effects — Testing — 
Testing  was  completed  on  2Q  priority 
chemicals  (Table  18)  being  screened  for 
potential  reproductive  effects  using  in 
vivo  and  in  vitro  test  systems: 
Drosophila  sex-linked  recessive  lethal 
(SRL),  rat  dominant  lethal  (DL)  mouse 
sperm  head  morphology  (SHM)  rat  bone 
marrow  cytogentics  (BMC),  and 
unscheduled  DNA  synthesis  (UDS)  in 
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cultured  human  Hbroblasts.  (Contact 
person:  Dr.  R.  Niemeier,  NIOSH) 

FY  1962  Program  Plans 

The  coordinating  group  will  continue 
to  meet  quarterly  to  evaluated  the 
various  aspects  of  the  program  and  to 
intergrate  efforts  to  most  efficiently 
utilize  the  limited  resources  available. 
The  group  will  also  plan  the  continuing 
^fTP  efforts  in  this  area  and  will  attempt 
to  keep  abreast  of  the  latest 
developments  which  may  be  applied  to 
chemical  evaluation  for  reproductive 
and  develc^ment  toxicity. 

Short-Term  In  Vivo  Teratology 
Assay — These  tests  will  be  evaluated 
with  two  previously  tested  compounds 
{one  positive — sodium  selenite,  and  one 
negative— «thylenethiourea),  15  glycol 
ethers,  and  13  other  NTP  chemicals  to 
determine  which,  if  any,  should  be  more 
thoroughly  investigated  in  conventional 
test  systems  (Table  19). 

A  second  series  of  contracts  will  be 
developed  to  continue  application  of  the 
short-term  in  vivo  mouse  teratology 
screening  test.  Approximately  38 
chemicals  will  be  evaluated  in  these 
contracts.  Chemicals  will  be  selected 
from  NIOSH  and  NTP  priority  lists,  and 
recommendations  from  other  Federal 
agencies.  Inhalation  teratology  contracts 
will  be  developed  to  evaluate  three 
glycol  ethers  selected  for  further  testing 
based  upon  the  results  of  the  FY  1981 
screening  study.  (Contact  person:  Mr.  B. 
Hardin,  NIOSH) 

In  Vitro  Teratology  Test 
Development — For  in  vitro  teratolgy 
testing,  three  areas  of  activity  will  be 
pursued:  (1)  publication  of  the  workshop 
proceedings;  (2)  initial  validation  studies 
of  various  systems  depending  on 
availability  of  research  support;  and  (3) 
establishment  of  a  literature  review 
system  for  maintaining  an  update  of 
advances  in  in  vitro  teratogenesis 
testing.  As  part  of  the  second  effort,  a 
group  will  be  established  to  devise  a  list 
•f  agents  that  can  be  used  in  a 
standardized  validation  approach  and 
initial,  efforts,  will  be  made  to  establish 
a  repository  for  the  agents  chosen. 
(Contact  Person:  Dr.  G.  Kimmel.  NCTR) 

Feasibility,  methods  development,  and 
validation  studies  will  continue  on  the 
potential  of  Droaophila  to  serve  in  an  in 
vitro  teratogenesis  screening  system. 
Promising  results  obtained  in  FY  1981 
will  be  extended  and  conJBnned, 
methods  will  be  standardized,  and 
known  mammalian  teratogens  will  be 
tested.  (Contact  Person:  Mr.  R.  Schuler, 
NIOSH) 

Conventional  Teratology  Testing— A 
number  pf  ongoing  conventional 
teratology  studies  will  be  completed 
(Table  17),  and  10  to  12  additional 


studies  will  be  undertaken  on  contract 
Some  of  the  chemicals  to  be  evaluated 
are  hsted  in  table  20  and  postnatal 
evaluations  may  be  included  for  some  of 
the  chemicals.  Other  chemicals  may  be 
selected  for  teratological  evaluation  by 
inhalation  exposure  via  contracts. 
(Contact  Person:  Dr.  C.  IGmmeL  NCTR) 
Collaborative  Behavioral  Teratology 
Study — The  first  year  of  the 
Collaborative  Behavioral  Teratology 
study  with  d-amphetamine  %vill  be 
completed  in  FY  1982.  The  study  of 
methyl  mercuric  chloride  will  begin  at 
the  end  of  FY  1982  and  will  be 
completed  in  FY  1983.  (Contact  Person: 
Dr.  C.  Kimmel,  NCTR) 

Fertility  Assessment  Using 
Continuous  Breeding — ^Expected  to  start 
in  early  FY  1982  is  the  vahdation  of  a 
test  system  for  assessment  of  fertility 
and  reproductive  toxicity  in  mice.  This 
system  will  employ  an  extended 
chemiccd  exposure  and  a  protocol  which 
includes  the  mating  of  continuously- 
exposed  males  and  females.  Mating 
pairs  will  be  housed  together  for  up  to 
120  days  and  offspring  will  be  counted 
to  determine  an  index  of  cumulative 
fertility.  The  system  then  allows  for  the 
further  study  of  the  treated  males  and 
females  after  mating  with  control 
animals.  The  study  of  perinatally- 
exposed  offspring  may  also  be 
undertaken.  Teratogensis  may  then  be 
studied  in  affected  animals.  This  test 
system  allow  the  evaluation  of  effects 
after  long-term  exposure,  and  the 
relationship  of  infertility  to  various 
target  organ  response  such  as  change  in 
sperm  number  or  morphology,  altered 
vaginal  cytology,  or  abormal  hormone 
patterns.  (Contact  Person:  Dr.  I.  Lamb, 
NEEHS) 

Effects  of  Chemicals  on  Postnatal 
Development — Range-finding  studies 
are  being  done  in-house  on  four  solvents 
similar  in  chemical  structure  to  2- 
ethoxyethanol  (2-methoxyethanoL  2- 
ethoxyethyl  acetate,  2-butoxyethanol 
and  2-(2-ethoxyethoxy)  ethanol).  During 
FY  1982,  one  of  these  four  will  be 
selected  and  evaluated  for  behavioral 
and  neurochemical  effects  to  detennine 
if  the  class  of  glycol  ethers  poses  a 
general  risk  to  reproductioiL  (Contact 
Person:  Mr.  B.  Nelson,  NIOSH) 

Effects  of  Chemicals  on  Male  and 
Female  Reproductive  Function — Major 
efforts  have  been  initiated  to  expand 
fertility  testing  by  the  NTP.  A  three-part 
series  of  special  studies  has  been 
designed  for  incorporation  into  the 
toxicology  and  carcinogenesis  bioassay 
program.  These  involve  the  study  of 
spermatogenio  function  in  males  and 
reproductive  cyclicity  in  females.  These 
endpoints  were  chosen  as  ones  which 
are  obvious  prerequisites  to  successful 


mating.  The  third  part  which  woidd  be 
initiated  if  indicated  by  results  in  either 
of  the  first  two  parts  or  by  a  suggestion 
of  reproductive  toxicity  found  in  data  in 
the  scientific  literatiu«,  would  be  a 
mating  trial  of  treated  males  to  treated 
females.  These  studies  will  be 
performed  on  a  number  of  chemicals 
already  selected  for  testing  by  the  NTP; 
the  first  two  parts  will  make  use  of 
animals  in  the  90-day  study.  The 
evaluation  of  both  sperm  morphology 
and  vaginal  cytology  slides  will  be 
evaluated  by  a  single  contract 
laboratory  in  an  effort  to  standardize 
observations  across  studies.  Each 
testing  laboratory,  however,  will  be 
instructed  on  how  to  prepare  the  slides. 
These  studies  are  anticipated  to  start  in 
early  FY  1982  and  approximately  40 
compounds  will  be  tested  over  an  18- 
month  period.  Hiese  studies  should 
serve  as  valuable  aids  in  setting 
priorities  on  chemicals  for  in-depth 
study.  (Contact  Person;  Dr.  J.  Lamb. 
NIEHS) 

Reproductive  Effects— Testing— A 
total  of  15  glycol  ethers  plus  other 
NIOSH  and  NTP  priority  chemicals  will 
be  tested  for  reproductive  effects  in 
males  using  sex-linked  recessive  lethal 
assays  in  Drosophila,  and  dominant 
lethal,  and  sperm  head  morphology 
assays  in  mice.  A  broad  spectrum  of 
glycol  ethers  will  be  tested  so  that 
results  can  be  used  to  develop  structure- 
activity  relationships  for  predicting  the 
reproductive  toxicity  of  other  members 
of  this  chemical  class.  Other  chemicals 
will  be  selected  in  response  to  testing 
needs  and  priority  rankings.  (Contact 
Person:  Dr.  R.  Niemeier.  NIOSH) 

Coordinative  Managemeot  Activities— 
Chemical  Nomination  and  Chemical 
Selection 

The  chemical  nomination  and 
chemical  selection  process  remains 
integral  to  the  effective  long-term 
operation  of  the  NTP  with  respect  to 
both  the  testing  of  chemicals  using 
current  methodologies  and  the 
validation  of  new  methodologies. 

The  process  has  evolved  steadily 
since  the  inception  of  the  NTP  in 
November,  197a  The  NTP  Board  of 
Scientific  Counselors,  in  January  1980, 
formed  a  subcommittee  on  chemical 
nomination  and  selection  to  evaluate  the 
process  and  make  recommendations  for 
improvement.  This  subcommittee  met 
with  representatives  from  member 
agencies  of  the  NTP.  indusby,  labor,  and 
a  public  interest  group  and  discussed 
various  schemes  for  setting  priorities  for 
selecting  chemicals  to  test  At  its 
October,  1980  meeting,  the  Board  made 
recommendations  for  modifying  the 
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process,  which  included  provisions  for 
public  input  and  review  of  the 
nominated  chemicals.  The 
recommendations  of  the  Board  are  being 
implemented. 

The  following  discussion  briefly 
summarizes  the  current  NTP  chemical 
nomination  and  chemical  selection 
process.  The  process  is  shown 
schematically  in  Figure  4.  (Contact 
Person:  Dr.  D.  Canter,  NIEHS) 

NTP  Chemical  Nomination — Member 
agencies  of  the  National  Toxicology 
Program  and  other  sources  (other 
Federal  agencies,  the  public,  labor, 
industry)  submit  to  the  NTP  nominations 
of  chemicals  for  various  types  of 
toxicologic  testing.  The  nominating 
source  should  submit  the  name  of  the 
chemical  and  the  particular  toxicologic 
tests  desired;  the  rationale  for  the 
nomination;  and  the  available 
background  data  on  production,  use, 
exposure,  environmental  occurrence, 
and  extent  of  toxicologic 
characterization  in  a  supporting 
summary  document  (Table  21). 
However,  all  nominations  are 
considered  regardless  of  the  depth  of  the 
information  submitted.  Nominations 
should  be  addressed  to:  Chemical 
Nominations,  National  Toxicology 
Program,  Room  2B-55,  Building  31, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205. 

All  nominated  chemicals  are  first 
reviewed  to  determine  which  chemicals 
have  been  tested,  are  already  on  test  or 
scheduled  for  test,  or  have  been 
previously  considered  and  rejected  for 
testing  by  the  NTP  or  its  predecessors. 
This  involves  preliminary  examination 
of  the  nominations  with  minimal 
searches  of  existing  on-line  data  bases 
and  reference  books.  The  nominations 
and  background  information  are  then 
forwarded  to  the  Chemical  Review  staff 
at  the  National  Center  for  Toxicological 
Research  (NCTR)  who  examine  the 
available  literatiu-e,  assess  the  relevant 
data,  and  prepare  draft  Executive 
Summaries  of  this  information. 
(Executive  Summaries  are  not  prepared 
for  chemicals  nominated  solely  for 
mutagenicity  testing.)  Included  in  each 
Executive  Summary  are  these  sections: 
Chemical  Identification,  Surveillance 
Index  (production,  use,  occurrence, 
analysis].  Human  Exposure  and  Health 
Effects,  Research  Hypothesis  to  be 
Tested,  Categories  of  Study,  and  Source 
of  and  Reason  for  Nomination.  (Contact 
Person:  Dr.  L.  Fishbein,  NCTR) 

Evaluation  of  Nominated  Chemicals — 
The  Chemical  Review  staff  sends  the 
draft  Executive  Summaries  to  the 
Chemical  Evaluation  Committee  (CEC), 
composed  of  representatives  from  the 
Consumer  Product  Safety  Commission 


(CPSC),  Environmental  Protection 
Agency  (EPA),  Food  and  Drug 
Administration  (FDA),  Occupational 
Safety  and  Health  Administration 
(OSHA).  National  Cancer  Institute 
(NCI),  National  Institute  of 
Environmental  Health  Sciences 
(NIEHS),  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  National  Center  for 
Toxicological  Research  (NCTR),  and 
National  Toxicology  Program  (NTP).  The 
CEC  evaluates  the  draft  Executive 
Summaries  and  recommends  the  tjrpes 
of  testing  to  be  performed.  Primary  and 
secondary  reviewers  are  assigned  to 
each  chemical  after  consideration  of  the 
nature  of  exposure  so  that,  to  the  extent 
possible,  appropriate  regulatory 
concerns  will  be  addressed.  Members 
are  requested  to  search  data  bases 
unique  to  their  agency  for  further 
information  on  the  nominated  chemicals 
(and  structurally  related  compounds)  to 
improve  the  evaluation  process. 

At  the  CEC  meeting  the  primary 
reviewer  for  each  chemical  summarizes 
the  data  on  that  chemical  and  makes 
recommendations  for  testing.  The 
secondary  reviewer  presents  additional 
information,  where  available,  and  also 
discusses  the  merits  of  testing  the 
compound.  Following  a  general 
discussion,  the  Committee  votes  on  the 
recommended  types  of  testing  and 
assigns  priorities  for  types  of  testing. 
The  recommendations  are  based  upon 
whether  the  chemical  satisfies  one  or 
more  of  the  eight  NTP  chemical 
selection  principles  (Table  22).  The 
Chemical.  Review  Staff  revises  the 
Executive  Summaries  as  needed. 

Public  Comment — A  Federal  Register 
notice  is  published  which  lists  the 
chemicals  reviewed  by  the  CEC  and  the 
recommended  types  of  testing.  Also,  the 
notice  solidta  comments  from  interested 
parties  as  well  as  information  on 
completed,  ongoing,  and  planned  testing 
in  the  private  sector.  Responses  are 
requested  within  30  days  of  the  date  of 
publication.  The  list  of  chemicals  is  also 
published  in  the  NTP  Technical  Bulletin 
along  with  a  request  for  comments. 
These  steps  are  taken  to  enable  other 
individuals  and  groups  to  provide  data 
useful  to  the  NTP  nomination,  selection, 
and  chemical  evaluation  process. 

Peer  Review — The  revised  Executive 
Summaries  and  public  comments  on  the 
nominated  chemicals  are  then 
forwarded  to  the  Board  of  Scientific 
Counselors  for  review.  The  Board 
subsequently  meets  to  evaluate  these 
data  and  to  priority  rank  the  chemicals 
for  testing. 

Chemical  Selection — The  Chemical 
Review  Staff  then  incorporates  both  the 
Board's  rating  and  comments  and 


pertinent  public  input  into  final 
Executive  Summaries  which  are 
submitted  to  the  Executive  Committee. 
The  Committee  decides  whether  to  test, 
defer,  or  delete  each  of  the  nominated 
chemicals  for  the  various  types  of 
testing.  Executive  Committee  decisions 
are  published  in  the  NTP  Technical 
Bulletin.  The  Committee  also 
recommends  priorities  for  testing  and 
test  development/validation  to  the  NTP. 

Following  Executive  Committee 
action,  the  NTP  Steering  Committee  (see 
pp.  25  to  26)  meets  to  refer  the  chemicals 
to  one  or  more  of  the  three 
organizational  units  participating  in  the 
NTP:  NIEHS,  NIOSH,  and  NCTR.  At  this 
point  certain  approved  chemicals  may 
be  identified  as  not  being  appropriate 
candidates  for  testing  as  a  result  of 
technical  or  budgetary  reasons.  Also  in 
some  cases,  public  input  describing 
adequate  outside  testing  may  only  have 
been  submitted  following  Executive 
Committee  decision.  Such  chemicals  are 
then  returned  to  the  Executive 
Conunittee  with  the  rationale  for 
reconsideration. 

All  chemicals  selected-in  this  process 
are  then  tested  as  time  and  resources 
permit. 

FY  1981  Accomplishments 

NTP  Chemical  Nomination — During 
FY  1981,  Executive  Summaries  for  81 
nominated  chemicals  were  prepared. 
Additionally,  mini-monographs  on 
scopolamine,  sulfamethazine, 
salicylazosulfapyridine,  sulfathiazole, 
sulfamethazole,  sulfanilamide, 
doxylamine,  pyrilamine,  tripelennamine 
and  thenyldiamine  were  published  or. 
were  in  final  preparatory  stages. 

Evaluation  of  Nominated  Chemicals — 
The  Chemical  Evaluation  Committee 
(CEC)  held  three  meetings  and 
examined  46  nominations  in  FY  1981:  on 
January  21,  the  CEC  evaluated  20 
chemicals;  on  April  8, 13  chemicals;  on 
May  19, 13  chemicals.  Of  the  46 
chemicals  reviewed  for  a  variety  of 
toxicologic  testing  endpoints,  28 
chemicals  were  recommended  for 
mutagenicity  testing.  An  additional  193 
chemicals  considered  only  for 
mutagenicity  testing  at  the  April  and 
May  meetings  were  selected  for  such 
testing.  The  Board  of  Scientific 
Counselors  also  selected  on  chemical  for 
mutagenicity  testing  at  its  meeting  on 
May  28,  bringing  the  total  to  222  new 
chemicals  selected  by  the  CEC  on  FY 
1981.  Since  chemicals  recommended  for 
mutagenicity  testing  only  do  not  need  to 
be  approved  by  the  Executive 
Committee,  all  were  entered  directly 
into  the  NTP  mutagenesis  testing 
program. 
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The  CEC  also  makes  supplemental 
recommendations  for  other  types  of 
testing  where  appropriate.  A  total  of  19 
chemicals  were  recommended  for 
carcinogenicity  testing,  12  chemicals  for 
reproductive  testing,  and  nine  chemicals 
for  chemical  disposition  studies  (Table 
23). 

Public  Comment — To  solicit  public 
input  into  the  chemical  selection 
process.  Federal  Register  notices  were 
published  on  the  chemicals  evaluated 
for  in-depth  toxicologic  testing  at  the 
January,  April,  and  May  CEC  meetings. 
These  notices  requested  both  comments 
and  the  submission  of  relevant  data. 

As  a  result  of  the  Federal  Register 
notice  covering  the  January  21  meeting, 
production  information  and/or 
toxicology  data  were  submitted  by 
manufacturers  for  four  chemicals:  CI. 
Vat  Blue  1;  1.3-dichloro-5,5- 
dimethyDiydantoin;  dodecenylsuccinic 
anhydride:  and  piperidine.  Addenda  to 
the  Executive  Summaries  were  prepared 
on  these  compounds  for  use  by  the 
Board  of  Scientific  Counselors  at  its 
review  of  the  20  compounds  on  May  28. 

Peer  Review— Table  24  contains  the 
testing  reconmiendations  made  by  the 
NTP  Board  on  May  28, 1981.  The  data 
summarized  in  the  addenda,  the  revised 
Executive  Summaries,  and  the  CEC  and 
Board  recommendations  on  the 
chemicals  will  be  reviewed  by  the 
Executive  Committee  prior  to  making 
testing  decisions. 

FY  1982  Program  Plans 

Evaluation  of  Nominated  Chemicals— 
The  Chemical  Evaluation  Committee 
(CEC)  expects  to  review  approximately 
50  compounds  nominated  for  toxicologic 
testing  during  FY  1982  and  to  select  up 
to  300  compounds  for  mutagenicity 
testing. 

Peer  Revievf—]n  October  1981  the 
Board  of  Scientific  Counselors  will 
review  the  28  chemicals  evaluated  by 
the  CEC  at  the  April  8  and  May  19 
meetings.  (Table  23).  Data  received  as  a 
result  in  the  Federal  Register  notices  on 
these  chemicals  will  again  be  utilized  by 
the  Board  in  making  recommendations. 

Chemical  Selection— In  the  first  half 
FY  1982.  the  Executive  Committee  is 
expected  to  make  testing  decisions  on 
the  46  chemicals  reviewed  by  the  CEC  in 
FY  1981  (Table  23). 

Testing  Needs  Study— To  provide  the 
NTP  with  decision-making  guidelines  by 
which  to  orient  its  chemical  testing 
activities,  the  National  Academy  of 
Sciences  (NAS)  was  awarded  a  contract 
to  conduct  an  extensive  testing  needs 
study.  This  three-year  study,  begun  in 
FY  1981,  consists  of  two  major 
objectives:  (1)  estimate  the  number  of 
chemicals  in  the  universe  of  compounds 


with  the  potential  for  public  health 
implications  for  which  toxicity  jlata  are 
needed,  and  (2)  develop  workable 
criteria  writh  which  NTP  can  establish 
priorities  for  those  compounds  requiring 
toxicity  testing. 

The  study  is  being  conducted  by  a 
Steering  Committee,  chaired  by  Dr. 
James  Whittenberger.  Harvard  School  of 
Public  Health,  and  three  additional 
committees:  the  Toxicity  Data  Elements 
Committee,  chaired  by  Dr.  John  Doull, 
University  of  Kansas  Medical  Schook 
the  Sampling  Strategies  Committee, 
chaired  by  Dr.  John  Bailar,  Harvard 
School  of  Public  Health:  and  the  Priority 
Mechanisms  Committee,  chaired  by  Dr. 
Arthur  Upton.  New  York  University 
Institute  of  Environmental  Medicine. 
The  Sampling  Strategies  Committee  has 
evaluated  sampling  strategies  and 
selected  one  appropriate  for  determining 
the  compounds  to  be  examined  in  this 
project.  The  Committee  on  Toxicity  Data 
Elements  is  responsible  for  evaluating 
the  toxicity  data  on  the  compounds  in 
the  sample.  The  Conmiittee  on  Priority 
Mechanisms  is  developing  the  means  for 
estimating  the  relative  degree  of  concern 
to  public  health  for  those  chemicals  to 
be  studied  by  the  NTP. 

Although  the  main  goal  of  the  NAS 
Study  is  to  determine  the  scope  of  the 
problem  to  untested  chemicals,  one 
important  byproduct  will  be  the 
development  and  testing  of  a  priority- 
setting  scheme  which  may  be  used  in 
the  ranking  of  chemicals  submitted  for 
NTP  consideration  for  testing  (Contact 
Person:  Dr.  R.  Shapiro,  NIEHS] 

Chemical  Test  Management 

Once  a  chemical  has  been  selected  for 
extensive  testing  and  referred  to  the 
particular  program  area,  a  Chemical 
Manager  is  assigned  to  ensure  that  the 
chemical  receives  a  complete  scientific 
evaluation.  The  Chemical  Manager 
follows  the  progress  of  the  chemical 
through  each  of  the  various  testing 
phases  and  has  the  responsibihty  to:  (1) 
know  and  understand  the  relevant 
scientific  literature:  (2)  present  draft 
protocol  designs  to  the  Toxicology 
Design  Committee  to  ensure  that  testing 
is  designed  to  measure  relevant 
endpoints:  (3)  keep  up-to-date  on  the 
experiment's  progress  and  maintain 
current  awareness:  (4)  provide  haison 
with  groups  doing  special  studies  on  the 
chemical;  (5)  assist  in  data  evaluation; 

(6)  draft  the  technical  bioassay  reports: 

(7)  be  available  to  present  test  results  at 
the  Technical  Reports  Review 
Subcommittee  meetings;  (8)  prepare  the 
final  technical  report  and  journal 
manuscripts:  and  (9)  respond  to  requests 
for  information  on  the  chemical  after 
obtaining  clearance  from  the  agency 


which  regulates  the  chemicaL  The 
Chemical  Manager  also  maintains 
liaison  with  the  party  (government 
public,  industry)  who  nominated  the 
chemical  and  with  the  industry  that 
manufactures  or  uses  the  chemicaL 

As  an  adjunct,  the  Pathology  Working 
Group,  the  Data  Analysis  Group,  and 
the  QuaUty  Assurance-Good  Laboratory 
Practices  Section  perform  quality 
control  functions.  These  grou{ft  ensure 
that  an  independent  pathology 
laboratory  examines  all  target  oi^gan 
slides  and  10  percent  of  all  otiiers,  that 
studies  are  designed  properly  with 
regard  to  statistical  requirements, and 
that  the  bioassay  reports  accurately 
refledt  the  data  found. 

Laboratory  Monitors  are  responsible 
for  monitoring  the  overall  operations  of 
the  commercial  laboratories  performing 
prechronic  and  long-term  studies  for  the 
Program  and  for  ensuring  that  good 
laboratory  practices  are  being  followed. 
These  scientists  initiate:  (1)  annual 
program  reviews  by  peer  groups  of 
scientists.  (2)  quarterly  site  visits.  (3)  ad 
hoc  visits  by  experts  in  various 
scientific  disciplines  as  needed,  and  (4) 
communication  with  the  laboratory  and 
principal  investigator  through  periodic 
reports  and  telephone  calls. 
Unfortunately,  the  NTP  may  have  to 
decrease  the  amount  of  direct  contract 
and  laboratory  monitoring  due  to  the 
current  and  anticipated  travel 
restrictions. 

Chemistiy  Resouroee 

The  chemistry  program  serves  as  a 
central  resource  for  testing  and  research 
activities  of  the  NTP.  Maintained  to 
assure  chemical  quality  and  to  minimize 
testing  results  variability  due  to  external 
sources,  the  chemistry  needs  are 
facilitated  via  integrated  contract 
mechanisms  and  cooperation  and 
interaction  with  other  NTP  operations. 
The  chemistry  capabilities-provide  for 
procurement,  chemical  analysis, 
analytical  methods  development, 
purification,  and  synthesis  of  test 
chemicals.  In  addition,  a  chemical 
repository  resource  exists  for  the 
receipt,  handling,  long-term  storage, 
shipment,  and  preparation  of  chemical 
safety  data  and  handling  information  for 
approximately  3,000  chemicals  (see  pp. 
152  to  153). 

Analytical  capabilities  are  provided 
for  bulk  chemicals;  chemicals  in  test 
vehicles;  methods  development  for 
quahty  assurance,  including  purity, 
stability  (both  bulk  chemical  and 
chemical/vehicle  mixtures],  and 
concentration  determinations:  chemical 
residue  analysis  for  body  tissues  and 
fluids:  and  special  handling  for  residual 
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and  repromred  chemicals.  In  addition, 
capabilities  exist  for  purification, 
derivatization  and  synthesis  of  test 
chemicals.  Trace  level  analysis  for 
potential  contaminants  are  available, 
when  required,  as  well  as  provisions  for 
percent  level  purity,  stability,  and 
recovery  analyses.  Trace  level  chemical 
analyses  are  necessary  when  known 
toxic  impurities  are  suspected  to  be 
present.  Further,  analysis  for  trace 
contaminants  may  be  required  when 
toxicity  tests  of  chemical  mixtures  or 
impure  chemicals  are  positive  and 
specific  components  should  be  identified 
that  may  be  associated  with  the 
observed  toxic  effect. 

FY  1981  Accomplishments 

The  analytical  services  support 
contract  established  in  FY  1980 
continues  to  support  NTP  programs.  The 
majority  supports  the  toxicology  and 
carcinogenesis  bioassay  program. 
Thirty-nine  of  the  52  chemicals  which 
started  carcinogenesis  bioassays  in  FY 
1981  were  procured,  analyzed  and 
shipped  to  the  respective  bioassay 
laboratories  for  testing.  Exceptions  are 
chemicals  on- test  or  to  be  tested  at 
NCTR.  One  chemical  (Curcumin)  still 
remains  to  be  procured  for  study.  In 
addition,  the  19  chemicals  anticipated  to 
start  in  the  prechronic  phase  of  the 
bioassay  in  FY  1982  were  pnxnired  and 
the  appropriate  analyses  are  in  progress. 

The  chemistry  performed  at  the 
bioassay  laboratories  is  monitored  via 
the  monthly  reports  received  from  the 
laboratories  and  by  annual  chemistry 
discipline  site  visits  to  all  bioassay 
laboratories.  In  some  instances,  a 
laboratory  may  need  more  than  the 
regular  annual  visit  to  address 
chemistry-related  problems  associated 
with  the  bioassay  studies.  During  FY 
1981  no  major  chemistry-related 
problems  were  evidenced  at  any  of  the 
bioassay  laboratories. 

The  chemistry  resources  have  been 
used  also  to  support  the  NTP  teratology 
program.  During  FY  1981, 10  chemicals 
were  obtained  for  teratology  studies 
(Table  25).  These  chemicals  were 
procured  and  analyzed  in  a  manner 
similar  to  that  for  the  carcinogenesis 
program,  including  complete  purity  and 
Identity  assays  and  methods 
development  for  bulk  chemical  stability, 
chemical/vehicle  mixing,  stability,  and 
concentration  assay  methods.  This 
information  was  provided  to  the  acting 
teratology  program  leader  and  the 
contract  laboratory.  In  addition, 
technical  input  on  chemistry  was 
provided  to  the  teratology  program  by 
means  of  site  visits  to  the  teratology 
contract  laboratories. 


Another  major  initiative  accomplished 
in  FY  1981  was  the  temporary 
assimiption  of  the  routine  chemical 
services  performed  in  support  of  the 
NTP  studies  at  the  NCTR.  This  activity 
was  undertaken  to  fully  utilize  the 
expertise  of  NCTR  chemists  in  the 
NCTR's  Benzidine/Benzidine  Congener 
Dye  Initiative.  The  services  include 
surveillance  of  incoming  supplies  for 
experimental  animals  such  as:  feed, 
potable  water,  bedding  and  cardboard 
feeder  boxes,  and  certification  that  the 
dosed  feed  for  the  studies  on 
sulfamethazine  and  hexamethyl-p- 
rosaniline  (gentian  violet)  contained  the 
correct  concentrations. 

The  chemistry  resources  provided 
support  to  several  NTP  investigators  in 
the  area  of  tissue  residue,  bulk  chemical, 
and  dosage  mixture  analyses  (Table  26). 

The  chemistry  program  supplies 
repository  support  to  the  genetic 
toxicology  and  carcinogenesis  testing 
programs.  The  repositories  operate 
under  similar  standard  operating 
procedures  and  have  fuinUed  a  number 
of  joint  projects.  Throughout  FY  1981, 
several  hundred  test  and  control 
chemicals  were  given  to  investigators. 
(See  section  on  Chemical  Repositories, 
pp.  152  to  153).  Contact  Person:  Dr.  C. 
Jameson,  NIEHS) 

FY  1982  Program  Plans 

During  FY  1982,  the  chemistry 
resource  will  continue  to  support  the 
carcinogenesis  testing  program 
(procuring  and  analyzing  all  new 
bioassay  chemicals),  the  teratology 
program,  and  the  reproductive 
toxicology  contract  effort,  expected  to 
be  instituted  in  FY  1982.  Continued 
collaboration  with  in-house 
investigators  will  be  maintained, 
especially  in  the  areas  of  immunology 
and  reproductive  toxicology.  The  interim 
support  of  the  NCTR  chemical  services 
is  expected  to  continue  to  mid-1982. 
New  contract  initiatives  to  services  is 
expected  to  continue  to  mld-1982.  New 
contract  initiatives  to  support  the 
associated  chemical  services  for  in- 
house  NTP  studies  will  be  pursued.  The 
chemical  repositories  will  continue  to 
provide  support  to  the  NTP.  especially  in 
the  area  of  genetic  toxicology  and  as  a 
reference  resource  for  chemicals  tested 
by  the  NTP.  (Contact  Person:  Dr.  C. 
Jameson.  NIEHS] 

Chemical  Repositories 

The  NTP  chemical  repositories 
provide  a  centralized  management 
system  for  test  and  control  chemicals. 
Major  activities  include  locating  and 
acquiring  chemicals  and  their  safe 
storage,  handling,  packaging  and 
shipping  as  well  as  the  preparation  of 


chemical  safety  data  sheets  for 
approximately  1,000  chemicals  with  a 
Hnal  capacity  of  about  3,000  chemicals. 
Tracking  and  monitoring  of  repository 
functions  are  accomplished  by  a  data 
base  management  system  that  allows 
multi-tier  access  into  a  hierarchical 
system  of  data  retrieval  and  file 
security. 

FY  1981  Accomplishments 

The  chemical  repository  program 
provides  primary  repository  assistance 
to  the  carcinogenesis  bioassy  and 
cellular  and  genetic  toxicology  programs 
(Table  27),  and  to  other  NTP  programs. 
Chemicals  are  divided  into  three  groups, 
quantities  permitting:  testing  batch, 
archive  sample,  and  public  allotment. 
Two  repositories  have  been  established 
which  operate  under  similar  standard 
operating  procedures:  numerous  joint 
projects  have  been  undertaken.  All 
chemicals  are  shipped  and  tested  under 
code  with  the  code  file  maintained  at 
the  repository  and  the  codes  deciphered 
only  at  the  written  request  of  the  NTP 
project  officer. 

Throughout  FY  1961,  several  hundred 
test  and  control  chemicals  were 
provided  to  investigators.  Appropriate 
quantities  for  testing  newly  selected 
chemicals,  in  required  purity,  were 
provided.  In  addition,  those  chemicals 
selected  for  mutagenesis  testing  after 
the  Salmonella  experiments  were 
analyzed  to  ensure  they  were  the 
substances  required.  The  diemical 
repository  holdings  and  activities  are 
summarized  in  Table  27.  Construction  of 
a  necessary  addition  to  the  hazardous 
materials  laboratory  housing  the 
repository  was  completed  in  FY  1981 
and  resulted  in  a  tripling  of  available 
space.  Included  in  repository  functions 
were  final  archiving  and  a  waste 
disposal  mechanism  for  surplus 
carcinogenesis  bioassy  chemicals  as 
well  as  other  NTP  waste  chemicals. 

Efforts  have  been  completed  to  obtain 
all  chemicals  tested  or  on  test  in  the 
carcinogenesis  bioassay  program  for 
testing  and  evaluation  in  the  cellular 
and  genetic  toxicology  program. 
(Contact  Person:  Dr.  D.  Walters,  NIEHS) 

FY  1962  Program  Plans 

Future  plans  include  combining  the 
two  present  repositories  (toxicology  and 
carcinogenesis  bioassay  and  cellular 
and  genetic  toxicology)  into  one  NTP 
repository.  In  addition,  chemistry 
functions  would  be  administered 
separately  from  repository  functions. 

Refined  procedures  for  stability, 
solubility,  and  flash  point 
determinations  will  be  effected.  In 
addition,  a  focus  will  be  directed  on 
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increasing  suitability  of  safe  handling 
documents  to  meet  NTP  needs.  Plans 
will  be  finalized  for  the  yearly 
publications  of  these  documents  in  the 
forms  of  research  chemical  safety  data 
sheets.  (Contact  Person:  Dr.  D.  Walters. 
NIEHS) 

Pathology  Repository  and  Arcliives 

The  NTP  maintains  a  centralized 
repository  of  hist opathology  materials 
collected  during  the  bioassay  studies. 
This  is  done  in  accordance  with  Good 
Laboratory  Practice  procedures  and  to 
provide  a  complete  history  of  the 
pathology  findings.  Storage  facilities  are 
provided  for  wet  tissues,  paraffin 
blocks,  microscopic  slides,  and  printouts 
of  the  data  that  appear  in  the  technical 
reports.  User  facilities  complete  with 
microscopes  are  provided  for 
investigators  to  view  the  materials.  For 
more  information  or  scheduling  of  user 
facilities,  contact  Dr.  E.  E.  McConnell, 
Chief,  Chemical  Pathology  Program, 
National  Toxicology  Program,  P.O.  Box 
12233.  Research  Triangle  Park,  NC 
27709;  or  910-541-3440  (commercial), 
629-3440  (FTS). 

Data  Management  and  Analysis 

NTP  programs  generate  a  large 
volume  of  complex  data  that  must  be 
acquired,  vahdated,  and  stored  so  that 
these  are  easily  and  quickly  retrievable, 
eventually  at  multiple  locations.  Thus,  a 
continuing  priority  commitment  is  to 
develop  efficient  automatic  data 
processing  systems  to  capture  various 
types  of  management  and  experimental 
data,  and  to  make  this  information 
available  for  periodic  examination, 
updating,  summarization  and  statistical 
analysis.  Furthermore,  the  complexity  of 
the  system  requirements  demands  that 
systems  for  NTP  not  be  developed  as 
isolated  units  but  rather  that  there  be 
centralized  coordination  and 
management  of  the  systems  so  that 
services  are  distributed  according  to 
established  priorities  and  resources  are 
used  most  efficiently  and  without 
duplication  of  effort. 

Statistical  research  efforts  include 
investigating  possible  modifications  of 
the  basic  experimental  design  of  the 
two-year  carcinogenesis  bioassay.  The 
purpose  of  these  modifications  will  be  to 
provide  the  low  dose  information 
needed  for  extrapolation  methods 
without  adversely  alTecting  the  power  of 
the  bioassay  for  detecting  carcinogenic 
effects.  The  problem  of  incorporating 
historical  control  information  into  the 
statisical  analysis  of  bioassay  data  is 
being  studied.  Statistical  methodology  is 
being  developed  that  will  take  into 
account  extrabinomial  variability  due  to 


differences  in  t^t  laboratory,  animals 
sources,  and  other  factors. 

FY  1981  Accomplishments 

Data  Processing  Systems— The 
complex  toxicology  data  management 
system  (TDMS)  being  developed  to 
support  the  animal  bioassay  program 
continued  toward  implementation. 
Specially  designed  microprocessors 
were  delivered  and  are  in  use  in  TDMs 
field  tests  at  Southern  Research  Institute 
(SRI)  and  NIEHS  and  for  live  support  of 
experiments  at  NCTR.  These  pilot  tests 
have  shown  the  animal  room  data 
collection  modules  to  be  effective. 
Another  component  of  the  system  being 
tested  is  for  collection  of 
micropathology  information.  As  the  field 
tests  proceed,  in-depth  evaluation  of  the 
existing  system  modules  and 
development  of  reporting  requirements 
for  NTP  are  ongoing.  (Contact  persons: 
For  Systems— Mr.  A.  Konvicka,  NCTR; 
for  toxicology— Dr.  M.  Dieter,  NIEHS) 

In  support  of  the  Cellular  and  Genetic 
Toxicology  program,  a  laboratory  data 
management  system  was  developed. 
Data  are  entered  into  the  system  which 
allows  easy  validation  of  data  for  each 
laboratory  and  periodically  updates  a 
data  base  which  is  used  for  data 
analyses,  quaUty  control,  and  report 
generation.  Efficient  data  structures  and 
an  automatic  archiving  system  allow  the 
data  to  be  stored  at  a  fraction  of  the 
usual  cost.  The  system  was  installed 
and  is  operating  in  Salmonella  test 
laboratories  at  SRI  International,  Case 
Western  Reserve  University,  and 
EG«cG/Mason  Research  Institute. 
(Contact  persons:  Dr.  E.  Zeiger  and  Mr. 
M.  Rowley,  NIEHS) 

The  development  of  a  chemical 
management  and  tracking  system 
(CHEMTRACK)  that  will  provide 
information  on  NTP  chemical 
nomination,  selection,  test  status,  and 
summary  results  has  proceeded  along 
two  lines.  An  interim  system  was 
developed  which  has  provided  NTP  with 
quick  response  to  a  hmited  set  of 
queries  needed  to  manage  the  NTP 
chemical  testing  program.  Meanwhile, 
design  of  a  more  extensive  permanent 
system  has  proceeded.  Woric  has  been 
completed  on  defining  the  requirements 
and  system  specifications.  The  Model 
204  Data  Base  System  has  been  selected 
for  the  permanent  system  and  the  data 
base  fields  and  their  relationships  have 
been  defined  and  developed  in  Model 
204  terms.  (Contact  persons:  Mr.  M. 
Rowley  and  Ms.  F.  Jordan,  NIEHS:  Eh-.  P. 
Craig  and  Mr.  J.  Edge,  NLM) 

The  system  that  has  been  supporting 
the  animal  bioassay  program,  the 
carcinogenesis  bioassay  data  system 
(CBDS),  continued  to  collect  animal 


weight  and  pathology  information  for 
chronic  studies.  The  system  routinely 
produced  the  reports  and  basic  statistics 
required  for  the  program.  In  addition, 
systems  were  maintained  to  collect  and 
report  data  for  in  vitro  studies  and  for 
the  Strain  A  mouse  pulmonary  adenoma 
studies.  To  aid  in  program  management 
several  systems  which  collect  and  report 
fiscal  and  experimental  status  were 
utilized.  (Contact  persons:  Mr.  M. 
Rowley  and  Mr.  J.  Washington,  NIEHS) 

During  FY  1981  a  contract  was 
awarded  for  the  primary  purpose  of 
providing  capture,  storage,  statistical 
analysis,  and  summarization  of  data 
fit>m  prechronic  and  "spedal"  (e.g., 
Iiematology.  clinical  chemistry)  NTP 
bioassay  studies.  Analyses  of  data  from 
the  chronic  study  will  also  be  included 
in  this  effort;  however,  a  mechanism  is 
currentiy  in  place  (CBDS)  to  process 
much  of  these  data.  This  new  contract 
will  not  involve  a  major  systems 
development  effort;  rather,  the  data  will 
be  maintained  in  an  orderly  fashion  so 
that  this  information  can  ultimately  be 
transferred  to  a  toxicology  data 
management  system  in  some  standard 
format.  The  statistical  analysis  support 
provided  by  this  contract  should  gready 
aid  NTP  in  its  interpretation  of  residts 
fit)m  the  bioassay  studies.  (Contact 
Person:  Dr.  J.  Haseman,  NIEHS) 

Microbial  mutagenicity  experiments 
continued  to  receive  substantial 
statistical  research  attention  in  FY  1981; 
results  to  date  are  summarized  in  two 
publications  which  have  been  accepted 
by  Proc.  Natl.  Acad.  Sci.  (Margolin  et 
al..  Statistical  Analysis  of  the  Ames 
Salmonella  Microsome  test)  and  by 
Biometrics  (Collings  et  al..  Analyses  for 
binomial  data,  with  appUcation  to  the 
fluctuation  test  for  mutagenicity). 
Research  also  focused  on  the  adequacy 
of  a  family  of  models  to  fit  Salmonella 
test  data  sets  obtained  in  the  NTP 
mutagenesis  testing  program.  Analyses 
of  the  large  Salmonella /microeome 
assay  data  base  were  started.  In 
addition,  statistical  methods  to  detect 
non-Poisson  sampling  behavior  in  count 
data  derived  from  genetic  toxicological 
experiments  were  investigated.  (Contact 
Person:  Dr.  B.  Margolin.  NIEHS) 

FY  1982  Program  Plans 

Data  Processing  Systems — ^The  CBDS 
will  continue  to  operate  and  the 
capability  to  collect  and  report  animal 
weights  for  subchronic  studies  will  be 
added.  Plans  will  be  made  for  the  phase- 
out  of  this  system  over  the  next  several 
years  as  the  new  system  (TDMS) 
completes  testing  and  implementation. 
(Contact  Persons:  Mr  M.  Rowley  and 
Mr.  J.  Washington.  NIEHS) 
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Additional  components  of  TDMS  will 
be  tested  in  FY  1982.  The  most  important 
of  these  are  the  gross  pathology  system 
and  the  query  language  processor.  As 
these  major  components  are  completed, 
more  attention  will  be  directed  toward 
implementing  the  system  in  NTP 
contract  laboratories  and  coordinating 
NTP  use  of  the  system.  Particular 
attention  will  be  given  to  identifying  the 
special  needs  of  NTP  users  and  to 
adapting  the  system  to  meet  these 
needs.  (Contact  Person:  For  systems — 
Mr.  A.  Konvicka.  NCTR:  for 
toxicology— Dr.  M.  Dieter,  NIEHS) 

The  laboratory  data  management 
system  supporting  cellular  and  genetic 
toxicology  programs  will  be  expanded  to 
support  the  NTP/NCI  transformation 
and  mouse  lymphoma  studies.  There 
will  be  further  test  laboratory 
automation  to  minimize  the  manual 
involvement  in  processing  data  and  a 
statistical  support  module  will  be  added 
based  on  research  to  determine  the 
mutagenicity  versus  toxicity  response. 
(Contact  Person:  Mr.  M.  Rowley.  NIEHS) 

Based  on  review  of  specifications,  the 
tasks  required  to  complete 
CHEMTRACK  will  be  defined  in  detail. 
The  development  process  will  include 
preparation  of  data  dictionaries,  data 
collection  fomfe,  and  field  validation 
checks.  Relevant  information  from  other 
data  bases  will  be  transferred  to  the 
data  base  by  computer  programs  written 
for  the  purpose.  Reports  and  query 
modules  will  be  designed  and 
implemented.  The  development  phase 
will  be  followed  by  a  user  training  and 
testing  phase  during  which  the  system 
will  be  fine  tuned.  (Contact  Persons:  Mr. 
M.  Rowley  and  Ms.  F.  Jordan,  NIEHS: 
Mr.  J.  Edge,  NLM) 

Statistical  Studies — Statistical 
research  will  continue  concerning 
possible  modifications  of  the  chronic 
bioassay  design.  Time-to-tumor  models 
and  the  effect  of  pharmacokinetic 
considerations  will  be  examined. 

Historical  control  tumor  incidence 
rates  frequently  show  considerable 
interlaboratory  variation.  Even  within  a 
given  laboratory,  there  is  often  more 
variability  from  study  to  study  than 
would  be  expected  under  a  simple 
binomial  model.  Statistical  methodology 
is  being  developed  that  will  take  this 
extra-binomial  variability  into  account 
and  will  allow  the  incorporation  of 
historical  control  data  into  a  formal 
significance  test. 

There  will  be  a  continuation  of 
ongoing  efforts  in  the  development  of 
new  statistical  methodology  for 
prechronic  and  special  studies  that  will 
generate  increasing  volumes  of  data  for 
NTP.  Statistical  procedures  currently 
used  in  the  analysis  of  chronic  bioassay 


data  will  also  be  examined,  and  it  is 
anticipated  that  there  be  may  additional 
statistical  modifications  in  the  NTP 
technical  reports.  (Contact  Person:  Dr.  J. 
Haseman.  NIEHS) 

Analyses  of  the  Salmonella  test  data 
base  of  the  mutagenesis  testing  effort 
will  be  pursued,  and  assay 
reproducibility  will  be  studied 
quantitatively.  Research  focus  is 
expected  to  broaden  and  will  include 
mammalian  cell  mutagenicity  assays. 
(Contact  Person:  Dr.  B.  Margolin, 
NIEHS) 

Laboratory  Animal  and  Quality  Control 

The  laboratory  animal  program 
provides  quality  animals  for  the 
bioassay  program,  monitors  these 
animals  for  disease  before  they  enter  the 
bioassay  laboratories,  and  assures  that 
the  animals  are  maintained  behind 
barriers  and  kept  free  of  disease  for  the 
duration  of  the  assay. 

FY  1981  Accomplishments 

Three  laboratories  are  under  contract 
to  provide  B6C3F,  mice  and  Fischer  344 
rats  for  the  NTP  bioassay  program.  In 
addition  rodents  are  being  supplied  by 
the  Division  of  Cancer  Treatment  at 
Frederick  Cancer  Research  Center. 
Keeping  several  laboratories  in 
production  will  assure  a  continuous 
supply  of  laboratory  animals  for  the 
bioassay  program  even  when  one  or 
more  laboratories  may  have  to  stop 
production,  due  for  instance  to  a  disease 
outbreak. 

Disease  monitoring  is  being  met  by 
two  diagnostic  laboratories,  one  under 
contract  to  NTP  and  one  under  contract 
to  NCI.  Several  other  laboratories 
perform  diagnostic  services  such  as 
serology  and  pathology  for  the  bioassay 
program.  Maintaining  multiple 
laboratories  allows  crosschecks  for 
quality  control  as  well  as  divides  work 
load  during  periods  of  peak  demands. 

FY  1982  Program  Plans 

The  animal  care  program  has 
developed  several  policies  that  will  be 
initiated  for  more  effective  quality 
control.  For  example,  detergents 
containing  essential  oils  must  not  be 
used  in  the  immediate  animal  rooms. 
Higher  standards  of  monitoring  the 
animal  feed  will  be  implemented  to 
check  for  contaminants  in  the  diet. 
Mycoplasma  and  mouse  hepatitis 
diagnoses  will  be  performed  using  the 
Elisa  technique.  Data  from  the  sentinel 
program  is  being  computerized  in  oder 
to  research  a  possible  Sendai  virus- 
tumor  connection. 

Currently  much  of  the  bioassay 
program  monitoring  is  under  the  prime 
contractor.  In  the  near  future  this 


function  will  be  assumed  entirely  by  the 
NTP  personnel.  (Contact  Person:  Dr.  G. 
Boorman,  NEIHS) 

Chemical  Health  and  Safety 

The  scope  of  activities  in  the  NTP  is 
necessarily  broad  and  involves  research 
and  testing  of  wide  ranges  of  potentially 
hazardous  materials.  The  safety 
program  guards  against  excessive 
exposure  of  laboratory  personnel  and 
the  surrounding  environment  to  the  test 
materials,  metabolites,  and  degradation 
products. 

Each  contract  laboratory  develops 
and  implements  their  own  safety  and 
environmental  protection  programs.  The 
NTP  chemical  health  and  safety  program 
sets  standards,  establishes  guidelines 
and  recommendations  and  ensures  that 
pertinent  local,  state,  and  Federal 
regulations  are  followed.  In  addition,  the 
chemical  health  and  safety  program  has 
responsibility  for  monitoring  and 
evaluating  the  effectiveness  of 
individual  laboratories'  compliance  to 
established  standards,  and  renders 
advice  in  the  event  of  emergency 
situations.  The  evaluation  and  review  of 
safety  and  toxicity  packages  for  all  NTP 
test  chemicals  also  constitutes  a 
significant  part  of  the  program's 
functions. 

NTP  chemical  health  and  safety 
concerns  differ  from  those  of  academic 
or  production  facilities  and  require  basic 
understanding  and  experience  in 
chemistry,  industrial  hygiene, 
engineering  control,  non-routine 
specialized  analytical  chemistry, 
biological  monitoring  and  medical 
surveillance,  human  factors  and 
ergonomics,  personal  protective 
equipment  evaluation  and  development, 
sampling  strategies,  and  biological 
testing  procedures. 

FY  1981  Accomplishments 

Annual  health  and  safety  program 
reviews  and  site  visits  have  occurred  at 
each  of  the  carcinogen  bioassay 
contract  laboratories.  An  evaluation  as 
well  as  a  description  of  action  items 
were  submitted  to  each  laboratory.  Six 
laboratories  were  monitored  for  specific 
•test  chemicals  and  for  industrial  hygiene 
including  measurements  of 
formaldehyde  levels  involved  in 
necropsy  and  tissue  trimming 
techniques. 

A  high  temperature  incineration 
system  has  been  instituted  for  the  timely 
disposal  of  surplus  chemicals  from  the 
carcinogenesis  bioassay  program.  In  the 
few  instances  where  this  technique  is 
not  suitable  (e.g.,  non-combustible 
inorganics],  materials  will  be  buried  in 
approved  and  monitored  land  fills. 
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Disposal  methods  and  sites  have  been 
evaluated  by  NTP  health  and  safety 
personnel  and  found  to  be  suitable  for 
proper  disposal  of  the  materials  with 
regard  to  environmental  effects, 
completeness  of  destruction,  and 
compliance  with  regulatory 
requirements. 

A  review  of  medical  surveillance 
programs  under  the  carcinogenesis 
bioassay  laboratories  has  been 
completed  with  accompanying 
recommendations  for  improvement 
where  necessary.  Preliminary 
development  studies  have  been 
undertaken  for  chemical-specific 
biologic  monitoring  to  assist  personnel 
medical  surveillance  of  carcinogenesis 
bioassay  laboratories.  The  objective  is 
to  explore  potential  preventive 
biological  screening  techniques  for  a 
limited  number  of  test  chemicals. 

A  majority  of  the  cellular  and  genetic 
toxicology  contract  laboratories  have 
been  site  visited  and  evaluated  with 
respect  to  health  and  safety  concerns. 
The  remaining  laboratories  will  be 
evaluated  in  FY  1982.  Plans  have  been 
instituted  for  evaluation  and  inspection 
of  new  laboratories  as  they  join  the 
program  as  well  as  periodic  reinspection 
of  current  contractors.  Guidelines  and 
recommendations  are  being 
implemented  for  the  individual  groups 
within  the  cellular  and  genetic 
toxicology  program. 

The  health  and  safety  aspects  of  the 
chemical  repository  were  reviewed  and 
evaluated  with  a  resulting  change  in  the 
content  and  format  of  the  safety  and 
handling  documents  which  accompany 
all  NTP  chemicals.  The  result  is  a 
document  which  better  describes  safety 
handling  procedures  for  hazardous 
research  chemicals,  commensurate  with 
the  NTP  and  the  NIH  Guidelines  for 
Laboratory  Use  of  Chemical 
Carcinogens.  Copies  of  the  NIH 
Guidelines  have  been  issued  to  all  NTP 
project  officers  for  issuance  to  their 
contractor's  principal  investigators  and 
safety  officers. 

Mechanisms  have  been  instituted  for 
the  health  and  safety  evaluation  and  on- 
site  inspection  of  most  other  NTP 
laboratories  handling  potentially 
hazardous  materials  as  well  as 
evaluation  of  new  laboratories  being 
considered  for  possible  NTP  contracts. 
In  addition,  approximately  50  safety 
and  toxicity  profiles  have  been 
prepared,  reviewed,  and  evaluated  for 
new  chemicals  proposed  for  NTP 
testing.  (Contact  Person:  Dr.  D.  Walters, 
NIEHS) 

FY  1982  Program  Plans 

The  evaluation,  program  review,  site 
visit,  inspection  and  other  programs 


described  as  FY  1981  accomplishments 
will  be  continued.  Health  and  safety 
evaluations  and  on-site  inspections  of 
all  NTP  contract  laboratories  are 
planned.  Safety  and  toxicity  packages 
for  new  NTP  test  chemicals  will  be 
prepared  and  reviewed  as  necessary  in 
addition  to  evaluation  and  inspection  of 
new  NTP  contract  laboratories.  Efforts 
for  improved  guidelines  and 
recommendations  for  chemicai-speciHc 
medical  surveillance  and  biological 
screening  of  personnel  will  continue. 
Waste  management  procedures  will  be 
finalized  for  surplus  NTP  chemicals  to 
ensure  that  all  potentially  hazardous 
waste  products  are  disposed  of  properly. 
Studies  will  be  instituted  on  program 
specific  human  factor  and  ergonomics 
evaluations  at  particular  laboratories  in 
seeking  ways  to  improve  worker  safety 
coupled  with  woricer  effectiveness.  A 
joint  symposiurti  with  the  NTP  chemistry 
program  on  Chemistry  and  Safety  of 
Toxicity  Testing  of  Environmental 
Chemicals  is  planned  for  March,  1982. 
(Contact  Person:  Dr.  D.  Walters.  NIEHS) 

Infonnatioo  Generation  and 
Dissemination 

Scientific  information  and 
communication  about  toxic  and 
potentially  toxic  chemicals  remains  a 
critical  aspect  for  program  success. 
Information  must  be  disseminated  to 
other  scientists  so  that  the  peer  review 
process  continues  to  assure  scientific 
quality.  And  information  must  be 
disseminated  not  only  to  the  regulators 
responsible  for  protecting  the  public 
against  unnecessary  risks,  but  also  to 
those  exposed  to  the  risks.  Thus,  the 
NTP  has  estabhshed  a  coordinated 
communications  network  to  collect  and 
disseminate  toxicologic  information. 

The  value  of  information  produced  by 
NTP  depends  in  part  upon  the  quality 
and  timeliness  of  information  the 
Program  receives.  The  NTP  therefore 
actively  seeks  info^ation  from  many 
sources:  Federal,  state  and  local 
governments;  trade  associations; 
industry;  labor;  academia;  professional 
societies  and  public  interest  groups;  the 
press;  individuals;  other  countries;  and 
other  interested  parties.  This  includes 
nominations  of  chemicals  to  be  tested; 
critiques  and  questions  about  scientific 
procedures,  policies,  priorities,  and 
resource  allocations;  suggestions  for 
program  improvement;  and  most 
importantly,  information  about  planned, 
ongoing,  and  recently  completed  studies 
on  chemicals  being  considered  or  being 
tested  by  the  NTP. 

Scientific  Coordination  and 
Information  Dissemination — To 
encourage  public  participation  in  the 
Program,  the  NTP  holds  an  annual 


public  meeting  to  introduce  the  current 
year's  program  plans  and  to  solicit 
comments  and  adv.  e  The  third  NTP 
Open  Meeting  took  p.dce  on  March  1, 
1981.  immediately  preceding  the  Society 
of  Toxicology  Annual  Meeting  held  in 
San  Diego.  California  The  fourth  NTP 
Open  Meeting  is  in  the  planning  stage 
and  further  information  will  be 
published  in  the  \TP  Technical  Bulletin. 
Additionally,  the  NTP  Board  of 
Scientific  Counselors  convenes  three  to 
four  times  a  year  in  open  forum,  as  does 
the  Board's  Technical  Reports  Review 
Subcommittee  and  its  ad  hoc  Panel  of 
Experts  to  conduct  peer  review  of 
technical  reports  on  toxicology  and 
carcinogenesis  bioassays. 

NTP  must  be  aware  of  scientific 
procedures  and  results  produced  by 
other  laboratories.  The  Review  of 
Current  DHHS.  DOE  and  EPA  Research 
Related  to  Toxicology  is  a  major 
contribution  towards  this  goal,  providing 
overviews  of  research  programs  as  well 
as  extensive  tabular  information  on 
chemical  testing  and  test  methods 
development  and  validation  activities  in 
the  various  agencies.  Active  efforts  to 
learn  about  work  in  progress  and  to 
establish  better  communication  Unks 
among  investigators  worldwide  are 
being  pursued  with  various  nabonal  and 
international  organizations. 

Fundamental  to  current  awareness  is 
the  provision  to  scientists  and 
administrators  of  comprehensive 
searches  and  reviews  of  the  world's 
scientific  and  technical  hterature  on  a 
given  compound,  in  advance  of 
decisions  about  priorities  and 
experimental  test  designs.  This  is  of 
special  importance  for  the 
carcinogenesis  bioas.-,?v  program,  where 
each  test  represents  .-!  Tiajor 
commitment  of  time  labor,  materials 
and  funds  for  up  to  h  five-year  period. 

Toxicologic  resed.-^'  •^  and  testing 
require  a  high  degre^^  of  scientific 
coordination  for  info.'^mtition  generation 
and  dissemination  To  better  utilize  the 
tools  of  information  f.cience.  the  ?VTP 
has  a  cooperative  agreement  with  the 
National  Library  of  Medicine  (NLM). 
The  on-line  services  available  from  the 
NLM  are  particularU  valuable: 
CHEMLINE.  TOXIJNF.  RESEARCH 
PROJECTS,  MEDU.NK  CANCERLINE. 
TOXICOLOGY  DATA  BANK,  RTECS 
(Registry  of  Toxic  Eflects  of  Chemical 
Substances),  and  others.  These  and 
other  sources  are  used  to  prepare 
dossiers  on  chemicals  nominated  for  test 
and  to  design  test  prrlocols.  Also,  new 
information  services  will  need  to  be 
located  or  developed  for  toxicology 
specialties  not  yet  covered  adequately 
in  existing  systems — for  example. 
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neurotoxicology,  chemical 
immunotoxicology.  and  chemical- 
chemical  interactions.  Major  advances 
and  future  trends  in  toxicology 
information  transfer  was  the  theme  of  a 
recent  symposium  convened  by  the  NLM 
and  the  DHHS  Committee  to  Coordinate 
Environmental  and  Related  Programs  on 
September  16  and  17, 1981  in 
Washington.  DC.  (Contact  Person^Dr.  P. 
Craig.  NLM) 

The  Environmental  Mutagen 
Information  Center  (EMIC),  supported 
by  the  NTP.  collects,  organizes,  and 
disseminates  primarily  published 
information  on  chemicals  tested  for 
mutagenicity.  Located  since  inception  in 
1969  at  the  Oak  Ridge  National 
Uboratory  (ORNL),  the  EMIC 
computerized  data  file  contains  35,613 
records  on  11,167  unique  chemicals. 
34,030  of  which  are  available  on  line 
from  TOXLINE  (at  the  National  Library 
of  Medicine)  and  from  RECON  (at  the 
ORNL).  Each  record  contains 
bibliographic  information,  assay 
systems,  and  keywords  defming  agents 
tested  and  organisms  studied.  (Contact 
Persons:  Dr.  J.  Huff.  NIEHS.  and  Dr.  P. 
Craig,  NLM) 

The  Environmental  Teratology 
Information  Center  (ETIC)  established  in 
1975  at  ORNL.  also  supported  by  the 
NTP.  maintains  a  computerized 
collection  of  published  information  on 
4,940  chemicals  tested  for  or  known  to 
induce  teratogenic  effects.  The  ETIC  file 
contains  reference  to  22,499  literature 
citations;  21,800  records  are  available 
from  TOXLINE  and  RECON.  (Contact 
Persons:  Ms.  F.  Jordan,  NIEHS,  and  Dr. 
P.  Craig.  NLM) 

The  NTP,  and  in  particular  technical 
information  speciaUsts  in  cooperation 
with  the  various  agencies'  libraries, 
supplies  information  to  Congress, 
scientists,  the  public,  regulatory 
agencies,  consumer  advocates,  labor, 
legal  organizations,  industry,  and  others. 
During  FY  1981,  for  instance,  the  NTP 
responded  to  more  than  3,000  requests 
for  technical  information  and  details 
about  ongoing  studies. 

Technical  Report  Preparation  and 
Dissemination — The  NTP  Toxicology 
Information  and  Scientific  Evaluation 
Group  has  the  major  responsibility  of 
providing  the  Program's  chemical 
managers  (toxicologists)  with  the  most 
relevant  information  necessary  to  design 
the  experimental  protocol  and  to 
oversee  the  progress  of  a  compound 
from  selection  through  carcinogenesis 
testing  to  final  report  preparation  and 
distribution.  Preparation  of  the  technical 
report  begins  with  selection  of  a 
chemical  for  testing  and  the 
appointment  of  a  chemical  manager. 
Each  manager  is  responsible  for 


recommending  and  designing  the 
appropriate  experiment,  for  records 
management  throughout  the  test/ 
research  period,  and  for  preparation  of 
the  draft  toxicology  and  carcinogenesis 
bioassay  reports.  While  experiments  are 
in  progress,  the  chemical  manager 
interacts  with  other  Government 
agencies  and  serves  as  resource  person 
for  scientiHc  inquiries  concerning  the 
chemical  and  its  possible  adverse 
effects.  Lists  of  chemicals  nominated 
and  scheduled  for  testing,  those  on  test, 
and  those  already  completed  are 
published  routinely  in  the  Federal  » 

Register,  the  NTP  Annual  Plan,  and  the 
NTP  Technical  Bulletin  as  well  as  being 
distributed  to  a  variety  of  newsletters 
and  scientiBc  magazines. 

An  important  activity  within  the 
Program  centers  on  preparation, 
interpretation,  and  evaluation  of  the 
toxicology  and  carcinogenesis  technical 
reports.  In  essence,  draft  reports  are 
prepared  by  staff  and  are  reviewed 
criticedly  by  a  multidisciplinary  group  of 
NTP  scientists  prior  to  being  examined 
by  an  ad  hoc  panel  of  experts  in  a  public 
meeting.  Subsequentiy  reports  are 
revised  (as  necessary),  printed,  and 
made  available  for  distribution  and  sale 
by  the  National  Technical  Information 
Service  (NTIS).  (Contact  Person:  Mr.  S. 
d'Arazien,  NIEHS) 

Fiu-ther,  NTP  uses  various  toxicologic 
information  resources  for  extensive 
literature  searching  and  acquisition  of 
scientific  papers.  Included  are  a  number 
.of  information  organizations  in  the 
private  sector  which  extend  the 
capability  of  the  NTP,  and  these 
organizations  are  available  on  short 
notice  through  interagency  or  basic 
ordering  agreements.  Comprehensive 
literature  searches  and  quarterly 
updates  to  those  searches  were 
performed  for  the  chemical  managers  by 
the  Toxicology  Information  Response 
Center  (TIRC).  From  these,  the  most 
important  references  were  selected  for 
inclusion  in  an  experimental  design 
package  sent  to  reviewers  for  generating 
the  protocols  for  carcinogenesis 
bioassay  testing.  (Contact  Persons:  Ms. 
J.  Chase  and  Ms.  F.  Jordan,  NIEHS) 

Tracking  of  Chemicals  and  Test 
Statuses — ^The  Toxicology  Information 
and  Scientific  Evaluation  Group  also 
updates  the  computerized  status  file  for 
chemicals  in  various  stages  of 
carcinogenicity  testing,  producing  a 
computerized  listing  on  all  chemicals. 
These  lists  are  distributed  quarterly  on 
an  individual  basis  to  those  who  have  a 
need  to  know  about  progression  of 
chemicals  through  the  Program. 

Records  from  the  carcinogenesis 
bioassay  data  system  including 
protocols  for  the  various  bioassays  and 


individual  animal  pathology  tables  may 
be  obtained  as  these  are  verified  and 
entered  into  the  system,  often  before  the 
flnal  report  has  been  released.  (Contact 
Persons:  Ms.  ].  Chase  and  Ms.  L 
Juodeika.  NIEHS) 

A  chemical  management  and  tracking 
system  (CHEMTRACK)  has  been 
developed  that  will  provide  information 
on  NTP  chemical  nomination,  selection, 
test  status  and  summary  results.  This  is 
described  further  in  the  Data 
Management  and  Analysis  section  (pp. 
156  and  158). 

Among  the  activities  of  the  NLM /NTP 
Information  group  related  to  chemical 
tracking  and  test  statuses  were  the 
following: 

The  assignment  of  NTP  numbers 
reached  1.100  in  FY  1981.  an  increase  of 
some  200  from  the  number  assigned  in 
FY  1980.  The  data  concerning  test 
assignments  were  computerized  and 
merged  with  the  NTP  numbers  and 
Chemical  Abstracts  Service  (CAS) 
Registry  Numbers  to  generate  the  tables 
contained  in  the  FY  1981  and  FY  1982 
NTP  Annual  Plans.  The  first  edition  of 
the  NTP  Chemical  Registry  Handbook 
was  completed  and  distributed  to  senior 
NTP  personnel  in  FY  1981.  The 
Handbook,  contains  for  each  NTP 
chemical  and  CAS  registry  number, 
structure,  molecular  formula,  tests  being 
conducted,  and  synonyms.  It  will 
become  available  to  the  public  early  in 
FY  1982.  Copies  have  been  placed  at  the 
National  Technical  Information  Service 
(NTIS)  for  sale  and  distribution  (NTIS, 
U.S.  Department  of  Commerce,  5285  Port 
Royal  Road,  Springfield,  VA  22161,  703/ 
487-4150). 

The  tables  and  indexes  to  the  FY  1981 
Annual  Review  of  DHHS,  DOE  and  EPA 
Research  Related  to  Toxicology  were 
prepared  hy  the  NLM/NTP  group,  which 
also  began  work  on  a  "Master  List  of 
Chemicals  of  Concern  as  Possible 
Carcinogens"  for  NTP.  This  will  list 
chemicals  which  are  regulated  by  U.S. 
agencies  as  carcinogens  or  are  under 
consideration  for  possible  regulation. 
(Contact  Person:  Dr.  P.  Craig,  NLM) 

International  Coordination — In 
partnership  with  the  international 
community,  the  NTP  is  striving  to 
formulate  a  universally-based 
communication  network  of  toxicologic 
information.  ConcomitanUy,  the  NTP  is 
seeking  active  participation  from 
toxicologists  throughout  the  world.  The 
NTP  will  continue  to  explore  and 
develop  liaison  with  foreign  agency 
counterparts.  For  instance,  contacts 
have  been  established  with  the  World 
Health  Organization  (WHO),  with  the 
International  Program  on  Chemical 
Safety  (IPCS),  witii  the  International 
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Agency  for  Research  on  Cancer  (lARC). 
with  International  Registry  of 
Potentially  Toxic  Chemicals  (IRPTC). 
with  the  United  Nations  Environment 
Program  (  UNEP).  with  the  European 
Chemical  Industiy  Ecology  and 
Toxicology  Center  (ECETOX).  and  with 
governments  and  individual  scientists 
throughout  the  worid.  As  an  example,  in 
July  1981  an  agreement  was  entered  into 
with  the  lARC  to  establish  and  maintain 
an  international  registry  of  persons 
exposed  to  phenoxy  herbicides  and 
contaminants,  particularly  the 
chlorinated  dibenzodioxins  and 
dibenzofurans.  This  registry  file  will 
complement  the  national  effort  being 
initiated  by  NIOSH. 

An  interagency  effort  has  been 
initiated  to  establish  a  worldwide 
clearinghouse  on  phthalate  research 
activities.  Development  plans  are 
underway.  A  decision  has  been  made  to 
collect  inJFormation  primarily  about 
ongoing  research  and  testing  efforts,  to 
assemble  an  international  registry  of 
scientists  engaged  in  phthalates 
research,  and  in  certain  voluntary 
instances  to  receive  and  make  available 
preliminary  or  recently  completed 
research  and  testing  results.  (Contact 
Person:  Ms.  J.  Chase,  NIEHS) 

Public  A  wareness  and  Inquiry 
Responses — Public  awareness  of  the 
NTP  increased  considerably  during  FY 
1981.  The  Program's  mailing  Ust 
expanded  to  6.500,  certain  activities 
received  regidar  coverage  in  the  trade 
press,  some  activities  (such  as  the  Board 
of  Scientific  Counselor's  review  of  a  PBB 
bioassay]  received  national  attention, 
and  the  Investigations  and  Oversight 
Subcommittee  of  the  House  Science  and 
Technology  Committee  gave  the  NTP  a 
favorable  Congressional  review  in  July. 

Working  together,  the  pubHc  and 
toxicology  information  groups  are 
responsible  for  answering  public 
inquiries  and  for  conducting  an  active 
outreach  program  to  assure  that  the 
results  of  testing  and  test  methods 
development  programs  reach  those 
involved  in  toxicology  and  public  health. 

The  Public  Information  Office 
prepares  press  releases  and  articles  for 
pubUcation  and  responds  to  inquiries 
from  the  pubUc  and  the  press.  "The 
toxicology  information  group,  in 
addition  to  their  major  in-house 
information  collection  role,  maintained  a 
computerized  mailing  hst,  distributed 
NTP  publications,  as  well  as  answered 
technical  inquiries.  Publications  include 
the  NTP  Annual  Plan,  and  the  NTP 
Annual  Report  on  Carcinogens.  This 
group  also  prepares  the  NTP  Technical 
Bulletin.  The  NTP  mailing  list  and 
reports  distribution  are  now  handled  by 
Public  Information  Office. 


The  NTP  Annual  Plan  is  the  primary 
resource  for  information  on  research 
and  testing  efforts,  emphasizing  future 
plans  and  including  results  of  past 
activities.  The  NTP  Technical  Bulletin 
keeps  those  interested  in  Program 
activities  informed  about  current  and 
future  activities  on  a  more  frequent 
basis.  The  Bulletin,  pubUshed  quarterly 
as  new  information  becomes  available, 
contains  the  latest  information  on 
chemical  nomination  and  selection,  test 
protocols,  research  results,  recent  and 
upcoming  meetings,  and  odier  items  of 
interest.  Five  issues  have  been 
published:  November  1979.  April  1980. 
November  1980,  April  1981.  and  August 
1981.  The  Annual  Report  on  Carcinogens 
(see  pp.  167  to  170),  prepared  by  the  staff 
of  the  NTP  and  its  member  agencies, 
contains  information  on  substances 
which  are  or  are  strongly  suspected  of 
being  carcinogenic  in  humans  and 
animals,  human  exposures,  and 
appropriate  regulations.  Approximately 
3,000  copies  of  the  First  Annual  Report 
were  distributed  upon  request.  (Contact 
Persons:  Mr.  S.  d'Arazien  and  Ms.  J. 
Chase,  NIEHS) 

The  PubUc  Information  Office  has  also 
prepared  a  20-page  pamphlet  explaining 
the  NTP  for  the  general  public.  As 
resources  become  available,  it  is  hoped 
that  other  general  interest  publications 
about  environmental  health  and  the 
risk-benefit  question  can  be  produced, 
and  other  outreach  activities  can  be 
undrrtaken  to  make  program  results  and 
information  known  to  a  broader 
audience.  (Contact  Person:  Mr.  S. 
d'Arazien,  NIEHS) 

The  NTP  maintains  a  computerized 
mailing  list  of  those  with  an  ongoing 
interst  in  the  Program.  This  list  is 
divided  into  broad  categories:  industry; 
health  care;  law  firms;  Federal,  state 
and  local  governments;  labor; 
environmental  or  public  interest 
organizations;  educational  groups; 
research  or  consulting  organizations; 
and  trade  or  professional  organizations. 
Names  are  added  upon  request  to  the 
NTP  Public  Information  Office,  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
27709.  (919/541-3991  or  (FTS)  629-3991). 

Annual  Report  on  Cartdnogens 

The  Second  NTP  Annual  Report  on 
Carcinogens  is  scheduled  to  be 
published  in  December  1981.  The  Report 
was  prepared  by  the  NTP  staff  and  that 
of  member  agencies  pursuant  to  a  1978 
amendment  (Section  301(b)(4)  to  the 
Public  Health  Service  Act)  which 
requires  that  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  publish  annually  a  list  of  "all 
substances  which  are  either  known  to 
be  carcinogens  [in  humans]  or  which 


may  reasonably  be  anticipated  to  be 
carcinogens  and  to  which  a  significant 
number  of  persons  residing  in  the  United 
States  are  exposed  *  *  '."  Each  Annual 
Report  also  contains,  to  the  extent 
available,  information  on  the  nature  and 
degree  of  exposure  to  such  carcinogens 
and  on  the  extent  to  which  Federal 
regulations  are  effective  in  reducing  the 
risk  to  pubUc  health. 

The  Second  Annual  Report  includes 
88  entries  on  substances,  chemicals,  or 
manufacturing  processes  (Table  28). 
Included  is  information  of  25  entries  in 
last  year's  First  Annual  Report  and  63 
others.  These  entries  are  included 
because  the  International  Agency  for 
Research  on  Cancer  (lARC)  has 
determined  that  there  is  "sufficient 
evidence  of  carcinogenicity  in 
experimental  animals"  to  classify  them 
as  animal  carcinogens,  because  diey  are 
regulated  by  the  Federal  government  as 
carcinogens,  because  they  have  been 
found  to  cause  cancer  in  bioassays 
conducted  by  the  National  Cancer 
Institute  or  the  NPT,  or  because  their 
inclusion  was  suggested  by  the  agencies 
involved  in  preparing  the  Annual 
Report 

Among  the  88  are  naturally-occurring 
substances,  additives  to  food  or 
cosmetics,  pesticides,  pharmaceuticals 
and  a  large  number  which  are  either 
associated  with  industrial  production  or 
are  byproducts  of  manufacture.  lARC 
has  evaluated  39  chemicals,  groups  of 
chemic€ds.  industrial  processes,  or 
occupations  as  being  associated  with 
cancer  induction  in  humans.  Nearly  all 
of  these  are  in  the  Annual  Report 

The  fact  that  a  substance  is  not 
included  in  the  Report  does  not  mean 
that  the  agent  is  not  a  confirmed  or 
suspected  carcinogen.  There  are 
additional  substances  which  represent 
potential  health  hazards  to  the 
population.  The  available  data  are  being 
examined  and  these  agents  will  be 
added  to  future  reports. 

Each  of  the  88  entries  includes 
information  primarily  on  the  human  and 
animal  evidence  for  carcinogenicity,  on 
production  and  occurrence  and  use.  and 
on  what  is  known  about  the  route  and 
amount  of  human  exposure.  The  specific 
regulations  promulgated  by  various 
Federal  agencies  are  included  as  welL 

The  Annual  Report  also  contains  an  • 
extensive  Ust  of  die  conunon  synonyms 
in  use  for  the  chemicals  included. 
Appended  to  the  Report  are  a  glossary 
of  terms  and  acronyms  and  a  list  of 
requests  to  the  Department  of  Health 
and  Human  Services  about  chemical 
carcinogens,  as  required  by  law. 

The  information  provided  in  the 
Second  Annual  Report  on  Carcinogens 
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was  developed  by  the  following  Federal 
regulatory  and  research  agencies:  the 
Centers  for  Disease  Control/National 
Institute  for  Occupational  Safety  and 
Health;  the  Consumer  Product  Safety 
Commission:  the  Environmental 
Protection  Agency;  the  Food  and  Drug 
Administration;  the  National  Cancer 
Institute;  the  National  Institute  of 
Environmental  Health  Sciences;  the 
National  Library  of  Medicine;  and  the 
Department  of  Labor/Occupational 
Safety  and  Health  Administration. 
(Contact  Person:  Dr.  R.  Shapiro,  NIEHS) 

Copies  of  the  Second  Annual  Report 
on  Carcinogens  are  available  by 
contacting:  Public  Information  Office, 
National  Toxicology  Program,  P.O.  Box 
12233,  Research  Triangle  Park.  NC 
27709;  (919-541-3991;  FTS  629-3991). 

Tables 

To  conserve  space  and  minimize  cost 
results  are  not  given  in  the  tables. 


Results  are  available  in  the  bound 
version  of  the  NTP  Rscal  Year  1982 
Annual  Plan  whibh  may  be  ordered 
from:  NTP  Public  Information  Office, 
P.O.  Box  12233.  Research  Triangle  Park. 
NC  27709:  (919)  541-3991  or  (FTS)  629- 
3991. 

Questions  or  Additional  Information 

Questions  or  requests  for  information 
about  the  Annual  Plan  and  the  National 
Toxicology  Program 'should  be 
addressed  to:  Dr.  Larry  Hart,  National 
Toxicology  Program.  P.O.  Box  12233, 
Research  Triangle  Park.  NC  27709;  (91»- 
541-3971;  FTS  629-3971). 

If  readers  of  the  Annual  Man  are 
aware  of  planned  or  ongoing  studies  on 
chemicals  mentioned  in  the  Plan,  they 
are  encouraged  to  make  such 
information  known  to  the  NTP.  so  that 


mmecessary  dupUcative  studies  can  be 
avoided  or  minimized. 

Errors  or  Omissions 

Although  every  effort  is  made  to 
ensure  that  the  Annual  Plan  is  error  free, 
mistakes  may  occur.  Any  errors  or 
omissions  noted  by  the  reader  in  the 
body  of  the  Annual  Plan,  or  the  index, 
should  be  called  to  the  attention  of  Dr. 
Larry  Hart  (see  above  for  address). 

Index 

Numbers  in  the  index  refer  to  the 
niunber  of  the  table  in  which  the 
chemical  is  listed  except  where  prefixed 
with  a  P.  These  entries  are  found  in  the 
text  and  P  refers  to  the  page  number  in 
the  bound  version  of  the  Plan. 
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TABLE 


SUMMARY   OF   THE  NTP   BENZIDINE  CC*JGENER   INITIATIVE 


Acid  Red  114 

Benzidine 

3 > 3 ' -0 i ne thoxybcnz i d i n« 

3.3'-0imethylb«nzidin« 

Direct  Black  114 

Direct  Blue  6 


Direct  Blue  6 
Direct  Blue  14 
Direct  Blue  15 
Direct  Blue  25 
Direct  Blue  53 


Direct  Blue  216 
Direct  Orange  6 
Direct  Red  t 
Direct  Red  39 
Direct  Violet  32 


TABLE       2 
CHEMICALS   TESTED  FOR  WHICH  RESULTS  ARE  AVAILABLE  FROM  NTP 
FOR  MUTAGENICITY   IN  SALMONELLA  ASSAYS  IN  FY  1981 


Aeetfr 

P-Acetophenetidide 

Acrolein 

Allyl  glycidyl  ether 

Allyl  isothiocyanate 

Amibvi 

3- Am  i  no-4-e  thoxyace tan 1 1 i  de 

M-Anisidine 

0-Anisidinc 

Benzoin 

P-Benzoquinone  dioxine 

Benzyl  alcohol 

2-BiphenylaMine 

Bi«(2-chloro-l-iiiethylethyl)  ether 

Boric  acid 

2-Bro«nobi  phenyl 

3-Broinob  i  phenyl 

4-Broinob  i  phenyl 

Br ©mo form 

Butylated  Hydroxy toluene 

Butyl  benzyl  phthalate 

N-Butyl  chloride 

Tert-Butyl  hydroperoxide 

Beta-Cadinenc         >» 

Cadmium  chloride 

Caffeine 

Calciu*  cyanaaide 

Carbronal 

0-Carvone 

Chlorendic  acid 

0-.lor«acetic  acid 

P-Chloroaniline 

Chlorobcnzilate 

2-Chloro-l 1 3-butadi  ene 

Ch 1 ored i bromome thane 

2-Chloroni  trobenzene 

3-Chloroni trobcnzene 

4-Chloro-o-phenylenedi  amine 

2-Chloro-p-phenylenedi amine  sulfate 

Chlorothalonil 

4-Chloro-o-toluidine  hydrochloride 

Chlorowax  40 

Chlorouax  500C 

Chlorpromazine  hydrochloride 

Chlorpropamide 

Choline  chloride 

Cinnemaldehyde 

Coumcr  i  n 

Croton  oil 

Cytoxal  alcohol 

0,P'-OOD 

Oi acetone  ecrylamide 

2>4-0iamlnotolucne 

Oibenzofuran 

0  i  borene 

li3-0ichloro-5,5-dimethylhydantoin 

Oichlorodiphenylethylene 

1 > 1-0  ichloroethylene 

Ci«  (  Trcns-1.2-0ichloroethylene 

li2-0ichloroethylene 


Di chloromethotrexate 

2 1 3-D  i  chloron  i  trobenzene 

2i4-Dichlorophenoxyacetie  acid 

Oieldrin 

7-0iethylainino-4-iiiethylcoumarin 

Oiethylene  glycol  dimethyl  ether 

Diethyl  ethylphosphonate 

Di ( 2-ethylhexyl )  phthalate 

Diethyl  phthalate 

3 I 4-D i hydr ocoumar i n 

St7-Dihydroxy-4-nethylcou«arin 

Diisobutylketone 

Dimethoate 

Oinethoxane 


Navy  fuel*  JP-5 

5-Ni  troacenaphthene 

5-Ni  trc-p-*cetophenet1dlde 

5-Ni tro-e-anisidine 

Ni  trobenzene 

5(6  )-Ni  trobenziaidazola 

1-Ni  trobutane 

Ni  troe thane 

Nitrofurantoin 

Ni  trof urazone 

1-Ni  trohexane 

Ni  trome thane 

1-Ni  troni«>hthalcne 

P-Ni  trophenol 

1-Ni  tropropane 


-«,.  ■•HIM  W|^  ^Ff^OTIV 

3,3  -0)methoxybenzidlne-4,4'-diitoeyanate  2-Ni  tropropane 


N>N-Oimethyl-p-nitrosoanilin« 

2>4-Dimethylphenol 

li3-0ioxane 

l>4-Dioxane 

Diphenhydramine  hydrochloride 

Direct  Black  38 

Direct  Blue  6 

Direct  Brown  95 

DMA  4 

Oulcin 

Endrin 

1 1 2-Epo)6,'butane 

1 1 2-Epoxypropane 

2-Ethoxyethanol 

Ethyl  bromide 

Ethylene  chlorohydi>1t. 

Ethylenedi amine 

Ethyl-3-methyl-3-phenylglycldate 

Ethyl  tellu-ac 

Fenthion 

Ferrocene 

Formaldehyde 

Fur  an 

61utarald«hyd« 

Glycol  (Polysorbate  BO) 

Guanezcle 

Hexabromobenzene 

Hexainethylmelamine 

Hydrazine  lulfate 

Hydroxyurea 

Iodoform 

Isoproterenol  hydrochloride 

Lasiocarpine 

D-Ltmonene 

Lindane 

Kalcic  anhydride 

Manni  tol 

O-He thoxyphenol 

N-M«Thyl-p-aainophenol  sulfate 

Methyl  coumarin 

4,4'-Methylenebis(2-chloroanHlne> 
Methylhydrazine 
2-Methyl-l-ni  troanthraquinone 
Cii-Methyl  oleate 
Msthyl  salicylate 


N 


(l-NaphthyDethylenediamine  di  hydrochloride 


N-Ni  trosodimethylaminc 

N-Ni  trosopiperidine 

H-Ni  trotoluene 

0-Ni  trotoluene 

P-Ni  trotoluene 

Oxytetracycline  hydb-ochloride 

PalladiiM  chloride  (2«) 

Parathien 

Pentaerythritol  tetranitrate 

Phenazopyridine  hydrochloride 

Piienol 

Pheny 1 bu  t  azone 

Pl^enylmercuric  acetate 

Phosphamidon 

1(2H)-Phthalazi>x>e 

Phthalic  anhydride 

Piperonyl  butoxide 

Piperonyl  sulfoxide 

Potass iua  chloride 

Prednisone 

frobenecid 

Pyrazinamide 

Pyrimethamine 

Sodium  aluminosilicate 

Sodium  dehydroacetate 

Sodium  dichloreisocyanurate 

Sodium  lignosulfonate 

Sodium  ricinoleate 

Sodium  thioglycolate 

Sodium  xylenesulfonate 

Streptomycin  sulfate 

Sulfacetamide 

Sulfallate 

Sulfanilamide 

3-Sulfolene 

4,4'-SulfonyldianiHne 

2>3.7iS-Tetrachlorodibenzo-p-d1oxin 

1 1 2 1 3  f  4-re  trachloronaphtfMilene 

8»3.4,5-Tetrachloroni  trobenzene 

2i 3>5.6-Tetrachloroni trobenzene 

Tetrachlorophthalic  anhydride 

Tetraethyllead 

Tetrohvdrofuran 

TetrcK  i  s « hydroxymethyl )phosphoni  urn 

T«  trame  thy 1 lead 
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TABLE   2 

CHEMICALS  TESTED  FOR  WHICH  RESULTS  ARE  AVAILABLE  FROM  NTP 
FOR  MUTAGENICITY  IN  SALMONELLA  ASSAYS  IN  FY  1981  (CONT.) 


T»tran( tromathan* 

T  i  t  en  i  um  ferrocene 

Tolbutamide 

0-Tolutdtne  hydrochloride 

1 1 1 » l-Tr i chloroethane 

2,4»5-Trichlorophenoxyacetic  «cid 


X,Z, 3-Tr i  chloropropene 

Tplfluralin 

Tp  i  hvdro>c/butyrophenone 

2 i*»5- Tr i me thy lani line 

Tr1s(2-chloPoethyll  phosphate 


TrislZ-chloroethyl iphosphi te 
Trls(2-ethylhex>'l)  phosphite 
Vitamin  D3 
2,6-Xylidine 

Zaaralenone 


TABLE   3 

CHEMICALS  TESTED  FOR  WHICH  RESULTS  ARE  AVAILABLE  FROM  NTP 
FOR  CYTOGENETIC  EFFECTS  IN  CHINESE  HAMSTER  OVARY  CELLS  IN  FY  1981 


AF-2 

Azobenzenc 

Choline  chloride 

3  >  3 ' -Di  methoxybenzi  di  ne 


Oimethylcarbamoyl  chloride 
Hexabromob  i  phenyl 
Maleic  hydrazide 
5-Mathylcholanthr«ne 
*,<»'-Methylenebi »( 2-chloroani  line ) 


N-Ni  trosodimethylamine 
Prop iolac tone 
Quinoline 
Triioethoprim 


TABLE       4 

CHEMICALS  TESTED  FOR  WHICH  RESULTS  ARE  AVAILABLE  FROM  NTP 
FOR  MUTAGENICITY   IN  L5178Y  MOUSE  LYMPHOMA  CELLS   IN  FY   1981 


»-Acetyl««inofluorene 
♦-Acetylaminofluorene 
V-Amino-2-nl trophenol 
>-Amino-5-ni  trothi  azole 
}- Amino triezole 
3anz(  a  )anthracene 
3enzo(a)pyrene 


4t4'-Bis(0imethylamino)benzophenone 

7-Bro«»omethyl-12-methylbenz(a)anthpacene 

Calcium  chromate 

Cyclophosphami  de 

2t^-0iam)noanisole  sulfate 

1 • 2 5 5 I 4-0 i epoxybu tane 

7»l2-0imethylbenz(a)anthracene 

1 t 2-Epoxybutane 


Ethylene  di bromide 
4-Hydroxyami noqui nol i ne-l-oxi de 
Methoxychlor 

4,4*-M«thylenebis(2-chloroanilinel 
4-Ni  tro-o-phenylenedia«nine 
J-Nltropropionio  acid 
4-Nttroquinoline-N-oxide 
Procarbazine  hydrochloride 


TABLE       S 

CHEMICALS  TESTED  FOR  WHICH  RESULTS  ARE  AVAILABLE  FROM  NTP 
FOR  HERITABLE  GENETIC  EFFECTS   IN  DROSOPHILA   IN  FY   1981 


4-Biphenyl«min« 
4-Chloroni troberzene 
2.4-Oichlorophenoxyacetlc  acid 
2>4-0ini trotoluenc 
l(3-0ioxane 
Ethylenedi amine 


Hexachlorocyclopentadi ene 

Nitrofurantoin 

P-Ni  trophenol 

2-Ni  tropropane 

N-Ni trosodimethylamine 

Picric  acid 


Prop) olac tone 

Quinoline 
2.5t7,a-Tetrachlorodibenzo-p-dioxlf» 

Thiocarbanilide 

1 1 3 .5-Tr  i chlorobenzene 

2,4,5-Trtchlorophenoxyacetic  ftcid 


TABLE 


CHEMICtt^  bChBDULED  FOR  MUTAGENICITY   TESTING  IN  SALMCaffiUA  IN  FY   1982 


Aeetonitrlle 

l-Acetyl-2-pieolinoyl  hydrazine 
Acetyl-o-toluidin« 
Acid  Red  114 
Adipamide 
A^lyl    isovalerate 
9-Aminoacrldine  hydrochloride 
1 -Ami no-2>4-dibromoanthraqui none 
2-A«lno-4-ni trophenol 
2-Ain(no-5-ni  trophenol 
11-AiKlnoundecanoic  acid 
Ainpicillin   trihydrate 


Anthracene 

Benz  i  d  i  ne 

Benzyl  acetate 

1 1 2-Bi  s  ( Brotnoroethyl  )-l  1 3-propanedi  ol 

Brucine 

li4-Butanediol  diglycidyl  ether 

2-Butonone  peroxide 

Tert-BuTyl  alcohol 

Butyl  2.4-dichlorophenoxyacetate 

N-Butyl  2>4i5-trichlorcphenoxyacetate 

Butyric  acid 

Butyrolactone 


Ca^ium  oxide 

Chlordane 

Chlordecone 

Chlordecone  alcohol 

Chloroacetoni  tri le 

2-Chloroethyltrimethylammoniuiii  chloride 

3 - Ch 1 or o - 2 -me t hy 1 propene 

2-Chlorom« thy Ipyri dine  hydrochloride 

3-ChloromethyJlpyridine  hydrochloride 

4-Chloro-2-ni  troani line 

3-Chloro-p-toluidine 

5-Chloro-o-toluidine 
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TABLE       6 


CHEMICALS   SCHEDULLD  FOR  MUTAGraiCITY  TESTING   IN  SALMONELLA   IN  FY    1982    (CONT.) 

Cnloroheniraroine  maleate  Fluorescein,   sodium 

'^'""^  *»-Flyoro-dl-phenylelar.ine 

Colcnicine  5-Fluorouracil 

Cur cumin 

Cvclohexene 

Dcccrbasine 

Deeebrctiodi phenyl  oxide 

Oiallyl  phthalate 

<♦,<»• -D  i  ami  no-2, 2 '-sTilbenedl  sulfonic 

01 bPOmoecetoni tpj le 

Oibromodulc) tcl 

0 1  bromo«ienni  Tol 

0) butyl  phthalate 

Dibutyltin  diacetate 

Oichloreccetoni tri le 

3 >  3 • -0 1  eh iorobenc i  d i ne  d i  hydrochlor i  de 

2.6-Dichloro-p  -p.-ienv'  1  ened  i  am  i  ne 

1.3-01 chlorcpropene 

Oicofol 

Oicyclopentadiene 

Diesel  fuel  uiarine 

Oiethylcnine 

Oi  ethyldi  chloros  i lane 

Oieths'lene  glycol 

Oi ( 2-ethylnexyl  Isebacate 

Oi (p-ethylphenyl Idichloroethane 

N.N '-Diethyl  thiourea 

Oiglycidyl  resorciool  ether 

1 . 6-0 i  hydroxy-4 , 5-d i  n i  troanthr aqui none 

Oiiscbutyl  phthalate 

Oiisodecyl  phthalate 

Oimenhydpinate 

3 . 3 '  -0  i  tic  thy  Ibens  i  di  ne 

0 1  methyl  hydrogenphosphi  te 

Dimethyl  methylphosphonate 

Dimethyl  phthalate 

Dimethyl  sulfoxide 

Dimethyl  terephthalate 

Oimethylvinyl  chloride 

£.<>-Oini  troaniline 

Dioctyl  phthalate 

Oioxathion 

4.*'-0iphenylraethane  di  isocyanat* 

Direct  Blue  1 

Direct  Blue  15 

Direct  Blue  53 

Direct  Blue  2X8 

Direct  Red  2 

2.5-Oithiobiurea 

Oitridecyl  phthalate 

Oodecenylsuccinic  anhydride 

Endosulfon 

1 • 2-Epoxyhexadecane 

1.2-EpoK«'-3,3,3-trichloropropane 

Erythromycin  stearate 

Ethyl  acrylate 

2-Ethylhexanol 

Ethyl  methanesulfoiiate 


Furfuryl  alcohol 

Furosemide 

Gsrenyl  acetate 

Gibbsrellic  acid 

Halothene 

HC  Yellow  « 

Haptcchlor 

Hexamethyl-p-rosaniline  chloride 

Hexenamide 

N-Hexane 

1 ,6-Hexanedi  amine 

Hexylresorcinol 

Hydrochlorothiazide 

L-5-Hydroxy tryptophan 

Indomethacin 

Isoomyl  nitrite 

Isobutyl  2.4.5-trichlorophenoxy- 

Isophorone  acetate 

Isopropyl  glycidyl  ether 

Lead  dimethyldi thiocarbamate 

Lead  dioxide 

Linoleic  acid 

Malathion 

Maleic  hydrazide 

Maleic  hydrazide  diethanolamine 

Malonaldehyde 

Helamine 

Merceiptobenrothiazole 

Mercuric  chloride 

Methoxychlor 

Alpha-Ma thy Ibenzyl  alcohol 

0-Mathylhydroxylamine  hydrochlor- 

Methyl  isocyanete 

Methyl  mercuric  chloride 

Methyl  niethacrylate 

Methyl  methanesulfonate 

N-Methylolacrylami  de 

Methyl  parathion 

Mi  rex 

Monoethanolaminc 

Monuron 

Mvleran 

Naphthalene 

1,4-Naphthalenedi  jiiin« 

Ni  thiazide 

0-Ni  troacetophenone 

P-Ni  troaniline 

0-Ni troanisole 

4-Ni troanthranilic  acid 

P-Ni trobenzoyl  chloride 

0-Nl trobenzyl  chloride 

P-Ni trobenzyl  chloride 

0-Ni trophene thy 1  acetate 

0-Ni  trophenol 

4-Nl tro-o-phenylenediamine 


rde 


P-NiTrcsodiphenylamin« 

Oleic  acid 

Penicillin  VK 

Pen tachioroe thane 

Pf^eniramine  maleate 

0-Phens'l  alanine 

N-Phenylhvdroxylamine 

I-Phenvl-3-n-.ethyl-5-pyrazolon« 

0-Phenylphenol 

N-Phenyl -p-phenylenedi  amine 

l-Phenyl-2-thiourea 

Pnotodleldrin 

Pigment  Red  3 

PiOinent   Red   23 

Pyril amine 

Resorcine  Blue 

RoTenons 

Saccharin 

Sodium  cyanurate 

Sodium  di ethyldi thiocarbamate 

Sodium  dodecyl  sulfate 

Sodium  (2-ethylhexyl)alcohol  sulfate 

Succinic  acid  2.2-dimethylhydrazide 

Sulfamethazine 

l>2.*.5-Tetrachlorobenzene 

Tetrachlorodiphenylethane 

1.1.1,2-Tetrachloroe thane 

l»1.2»2-Tetrachlorcethane 

Tetracycline  hydrochloride 

Tetraethylthiuram  disulfide 

Thiezole 

<»,«-Thicbis(6-tert-butyl-n>-cresol) 

Thonzylaralne  hydrochloride 

2. ^-Toluene  di isocyanete 

P-Tolylurea 

Toxcphene 

Trichloroacetoni trile 

Trichlorof luoromethane 

Tri-m-cresyl  phosphate 

Triethylaraine 

Triethyllead  chloride 

Trimellitic  anhydride 

Trimethoprim 

Trimethvlamine 

TrimeThyloxonlum  hexachloroant iaon«te 

TrimeThv'l  thiourea 

2.«.6-Trini  trotoluene 

Tri phenyl  phosphate 

Tris(2-ethylhex-yll  phosphate 

Trixvlenyl  phosphate  mixed  ij 

Urea 

Vet  Yellow  ft 

^-Vinylcyclohexene 

Vinyl  cyclohexene  dioxide 

Vitamin  0 

Mitch  hazel 

Ucllastonite  calcium  silicates 

Ziram 

Zirconium   oxychloride 


TABLE        7 

CHEHICftLS  SChEDULED  TO  BE  TESTED  FOR  CYTOGENETIC  EFFECTS 
IN  CHINESE   HAMSTER  OVARY   CELLS    IN  FY    1982 

Acetoni trile  Chlordscore 

Acid  Red   11^  Chlcroacetic   acid 

Acrolein  '»-Chloro-2-ni  troani  line 

ll-Aminoundecanoic  acid  3-Chloroni trobenzene 

B=nzcldehyde  4-Chiorcn1 trobenzene 

Banzidine  Cinnameldehyde 

B?nzo(e  )[y,'reie  Crotonaldehyde 

Benzoyl   chloride                   •  Croton  oil 

O-Banzyl-p-chlorophenol  C^'cloohosphamide 

Brcmcbenzsne  2>*-0ie™1nophenol  dihydrochloride 

Bromoform  Oibenzofuran 

Butyl   benpyl   phthalate  l»3-0ichloro-5i5-dimethylSydantoin 


CIS    »   Trans-1.2-0ichloroethylene 

2.<t-0ichlorophenoxyacetic  acid 

1.2-01 chloroprooane 

Oi(2-ethylhexyl  ladipate 

01 ( 2-ethylhexyl )  phthalate 

01eTh>'l   phthalate 

3.3' -Dimethylbenzidine 

1.3-Oicxcne 

li<»-Oioxene 

Oiphenylhydantoin 

Direct    Blue   6 

Direct  Blue  15 
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TABLE        7 

CHEMICALS   SCIIKDULED  TO   BE   TESTED  FOR  CYTOGENETIC   EFFECTS 
IN   CHINESE   HAMSTER  OVARY   CELLS    IN  FY    1982    (CONT.) 


Direct  Blue  218 

Direct  Broun  95 

2-Ethylhexanol 

Ferrocene 

Formaldehyde 

Glutcroldehyde 

Haxcchlorobutadiene 

Hexachlorocyclopentadi  ene 

Hv'drasobenzene 

Hydroqulnone 

Isooroterenol  hydrochloride 

Manganese  sulfate 

Mathdilesine 


Msthvlphenidate 
P-Ni  troaniline 
0-Nitrcanisole  ,- 
2-Ni  tropropana 
M-Nitrotoluene 
0-Ni  trotoluene 
P-Hl trotoluene 
Pantachlorophenol 
Phthelic  anhydride 
Piperonyl  butoxide 
PromeThazine 
Propantheline  bromide 


Seneeiphyliine 

Sulfacetamide 

2,3.7.a-Tetrachlorodibenso-p-dioxin 

Tatrachloroathylene 

2.3.5i6-Tetrachloroni  trobensene 

Tatrachlorophthalic  anhydride 

Tetrahydrofuran 

Triamterene 

2 .  <i  .6-Tr  1  chlorophenol 

2.<>.5-Trichlorophenox-yacet  ic  acid 

1 . 2  >  3-Tr  i  chloropropane 

Tricresyl  phosphate 

Triethanol amine 

Triflurolin 


TABLE 


CHEMICALS  SCHEDULED  TO  BE  TESTED  FOR  HERITABLE  GENETIC  EFFECTS  IN  DROSOPHILA  IN  FY  1982 


Acetin 

Acetonitrile 

Acrolein 

Allyl  glycidyl  ether 

9-Aminoacridin«  hydrochloride 

0-Aminophenol 

1-Asiridineethanol 

Azobenzene 

Azodi carbonami  de 

Banoniyl 

P-Benzoquinone  dloxime 

2-Biphenylamine 

Tert -Butyl  hydroperoxide 

Cadmium  chloride 

Calcium  chroraate 

Calcium  eyanamide 

Carbendaz  i  in 

Chloral  hydrate 

'»-Chloro-2-ni  troani  line 

2-Chloroni  trobenzene 

Chloropicrin 

Couinor  i  n 

Crotonaldehyde 

Croton  oi 1 


2.<»-0iaminophenol   di hydrochloride 

2.3-01 br omo - 1 -pr openo 1 

l,3-Dichloro-5i5-dii«ethylhydantoin 

2.3-Dichloronit  r obenzene 

2  .<*-0i  chloroni  trobenzene 

3.4-Di  chloroni  trobenzene 

Oi(2-ethylhexyl)  phthalate 

Olmethoxane 

3 . 3 ' -D  i  me  t  hoxybenz  i  d 1 ne 

Oimethylcarbamoyl  chloride 

0 1  methyl formami de 

2.6-Dimethyl  morpholine 

Direct  Blue  6 

Direct  Blue  15 

Direct  Broun  95 

1 .2-Epoxypropone 

Ethylene  chlorohydrin 

Ferrocene 

2-Fluoroben2oyl  chloride 

l-Fluoro-2>4-dini  trobenzene 

*-Fluoro-dl-ohenyl«lanine 

5-Fluorouracil 

Formaldehyde 

Glutaraldah^de 


Hydrazine  sulfate 

Hyd-oxyurea 

Isoproterenol  hydrochloride 

Losiocerpine 

3-Mathylcholanthrene 

2-Methyl-4-dimethylaminoazobenzene 

2-Mathyl-l-ni  troanthraquinone 

5-Ni  troacenaphthene 

3-Ni  tro-p-acetophenet  i  di  dc 

5-Ni  tro-o-anisidine 

1-Ni  tronaphthalene 

Sodium  azide 

Streptomycin  sulfate 

Sulfacetamide 

Sulfani 1 ami  da 

2 . 3 ,5 ,6-Te trachloroni  trobenzene 

Tetrachlorophthalic  anhydride 

Tetrani  tromethane 

Titanium  ferrocene 

1 , 2  •  3-Tr i chloropropane 

Tr  i  e  t  hano 1 am  i  na 

Triethyllead  chloride 

Tri  fluralin 

Trimethoprim 


TABLE   9 

CHEMICALS  FOR  WHICH  CARCINOGENESIS  BIOASSAYS  WERE  COMPLETED  IN  FY  1981 

RESULTS  ARE  AVAILABLE  FROM  NTP 


Agar  agar 

Allyl,  iicthtocyanate 

ll-Aminoundecanoic  acid 

Asbestos  I  amosite 

Asbestos,  chrysotile  SR 

2-Biphenylamine  hydrochloride 

Bisphenol  A 

1 , 2-D  i  bro«no->chloropropane 

Butyl  benzyl  phthalate 

Ccprolactam 

Cvtembena 


2i6-Dichloro-p-phenylenediai«ine 

1, 2-D ibromoe thane 

Oi  ( 2-ethylhexyl  )adipate 

D'i(2-ethylhexyl)  phthalate 

Disperse  Yellow  3 

Eugenol 

Guar  gum 

Gum  arable 

Gum  tar  a 

Locust* bean  gum 

Orange  10 


Pent achloroe thane 

Polvbrominated  biphenyl  (Firemaster  FF  II 

D  »  C  Red  9 

Red  14 

Stannous   chloride 

TCOD/DtlBA 

2.3.7,8-Tatrachlorodibenso-p-d1oxin 

Vlnvlldena   chloride 

Sunset    Yellou   FCF   6 

Yellou  14 
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TABLE      10 
CHEMICALS   STARTED   IN  THE  PRBCm<UNIC  PHASE  OF   THE  BIQASSAY   IH  FY   1981 


I-Amino-2i4-d1bromoanthrsQU)none 

Ampr.at amine   sulfate 

Ar  oc'  1  carbonain  1  de 

B^rraldehyde 

BaTa-Cadinene 

Caf  feii-ie 

0-Carvore 

Chloroiiphenicol 

ChlcroaceTic  add 

P-Chloroani line 

Chlorothen 

Chlcrpromasine  hydrochloride 

Cineol 

Ci nnamaldehyde 

Coumcnn 

Curcuinin 

2i4-01pniinophenol  di hydrochloride 


«».<>'-0iamino-2,2'-stilbenedisulfonic  acid 
OieTh«'l  phthoiate 
3 . 4-D  i  hvdr ocoumar i n 
OimeThoxane 

01 msThyloldi hydroxys thy leneurea 

Ooxylamine 

EThylenedi amine 

Ethylene  glycol 

Glycol  (Polysorbate  801 

HC  Telloui  4 

Hexcchl or oe  Thane 

*-Hydrox-yacetani  1  i  de 

IsobuTvl  ni  tri te 

Isoproterenol  hydrochloride 

Mercuric  chloride 

Methaoyri lene 

Methyl  coumerin 

N-Methylolacrylamide 


TABLE  H 


Ni  trcbenrene 

Ochrctoxln  A 

Palladium  chloride  (2*) 

Pig.i:ent  Red  3 

Piciiient  Red  23 

Probenecid 

Pyril amine 

Qjercetin 

Resorcinol 

Sodiutn  azide 

Thenyldi amine 

Titanium  ferrocene     > 

Toluene 

Trimellitic  enhydrid* 

Tripelennaniine 

Tris(2-chloroethyl)  phosphate 

Vinyl   cyclohexene  dioxide 


CHEMICALS   FOR  WHICH  CHRONIC   TESTING   WAS   COMPLETED   IN   FY    1981 


Agaritfne 

Ally!  isovalerote 

Asbestos,  aroosite 

Asbestos,  chrysotile  IR 

Asbestos,  chrysotile  SR 

Asbestos,  crocidolite 

Ascorbic  acid 

Benzyl  acetate 

Bi  s  ( 2-(ihloro-l-methylethyl  I  eTh«r 

Chlorcbensene 

Cyclohexanone 

1, 1 2-0  i  chlorobensene 

1 >2-Oichloropropone 

1 >  3-Di  chloropropene 

Oiglycidyl  resorcinol  ether 

1.2-Diiii9thylhydrasine  and  asbestos 


OMBA/TPA 
DMBA/TPA 

Oodecyl  alcohol,  ethoxylated 
1 , 2-Epoxypropane 
Ethyl  ccrylate 
Fluorescein,  sodium 
■  Gerenyl  acetate 
Gilsonite 
HC  Blue  1 
Manni tol 
Ma  1 am  i  ne 

Mathvlene  chloride 
*.« ' -Methylenedi ani 1 ine  dihydro 
Ml  rex 
Monuron 

N-Ni  trosodiethanolamine 
, chrysotile 


TABLE  12 


Propyl  gallate 

Sodium  dodecyi  sulfate 

Sodium  (  2-ethylhex>'l  )alcohol  sulfat* 

1,1,1,2-Tetrachloroethane 

Tatrechloroethylene 

Tetrachioroethylene 

Tetrachloroethylene 

Tetrachloroethylene 

2, ^-Toluene  diisocyanate 

Trenioi  i  Te  ^ 

1,1,1-Trichloroe thane 

TrichloroeThylene  • 

Tr  i ch 1 oroe t hy 1 ene 

Tr  i  ch 1 or oe  t  hy 1 ene 

Zaaralenone 

^iram 


CHEMICALS    IN   PRECHRONIC   TESTING   PHASES  OF  THE  BIOASSAY  AT   THE   END  OF    1981 


Allyl  gl>»cidyl  ether 
l-Aiilno-2,^-dibromoenThraquinon« 
2-A;nino-4-ni  trophenol 
2-Amino-S-ni  trophenol 
Amphetamine  sulfate 
Amoieillin  TrihydraTe 
AnTimony  oxide 
Arcd i cerbonam i de 
Arodi  carbonami  de 
Benzaldahyde 
Benzene 
Bsnzofuran 
Banzyl  alcohol 
Benzyl   chloride 

2i2-Bis(BroiiioweThyn-l,3-propenediol 
2 1 2-B 1 s ( BromomeThvl J-1 , 3-propenedi  ol 
Blue   ISB 
Boric  acid 
B-omobenrene 
Br  oincd  i  chl  or  ome  Thane 
Bromofortii 
l,3-3uTediene 
~2-5uTenof«  peroxide 


Tert-Butyl  alcohol 

N-Butyl  chloride 

BuTyrolacTone 

BeTa-Cadinene 

Caffeine 

Carbon  disulfide 

0-Carv/one 

Castor  oil 

Catechol 

Chlor amine 

Chloramphenicol  ' 

Chlorcndic  acid 

Chlorinated  Tri sodium  phosphate 

Chloroacetic  acid 

Chlorcacetophanone 

P-Chloroani line 

2-Chlorobensalmelononi  tri  le 

Chlorodi  bromcme thane 

3-Chloro-2-methylpropene 

Chlorothen 

Chlorouex  ^0 

Chlorowax  500C 

Chlorpheniramine  maleeTe 

Chlorpromasi  ne  hydrcchlor  i  de 


C.I. Acid  Orange  3 

Cineol 

Cinnamaldahyde 

CcconuT  dieThanolaniid* 

Coumar  i  n 

Cur cum in 

Oecebromodi phenyl  oxide 

Oi  allyl  phThalate 

2,^-01  am inophenol  di hydrochloride 

«,4'-0iamino-2,2'-sTilbenedi»ulfon<c 


2  >  3-Di  bromo-1-propanol 

2.3-Oibromo-l-propenol 

1,4-Oichlorobenzene 

2,^-Oichlorophenol 

Oichlorvos 

Diesel  fuel  marine 

OieThanolamine 

OieThvl  phThalaTe 

3 . ^-0  i  hydr ocoumar  i  n 

OimeThoxane 

NiN-DlnieThylaniiln« 

01  methyl   hydroge-iphosphi  tt 

OimeThvl  maths'lchosphonete 


acid 
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TABLE     12 

CHEMICALS   IN  PRECHRONIC  TESTING  PHASES  OF  THE 'BIOASSAY  AT  THE   END   OF    1981    (CONT.) 


Olmethyl   i»o<*pHolinophosphonat« 

Oimethv'lolelihydroxyethyleneurea 

Oimethyloldihydroxyethyleneurea 

Oimethylvlnyl   chloride 

Diphenhydramine  hydrochloride 

Oiphenylhydantoin 

*.*'-01phenyl">iethane  di  isocyanate 

Disperse  Blue  1 

Doxy 1cm in* 

Ephedrine  sulfate 

Epinephrine  hydrochloride 

1 » 2 - Epoxybu  T  ane 

1 1 2-Epoxyhexadecane 

Erythromycin  stearate 

2-Ethcxyethanol 

Ethylbenzene 

Ethyl  bromide 

Ethyl  chloride 

Ethylene  chlorohydrin 

Ethylenedi amine 

Ethylene  glycol 

Ethylene  oxide 

Ethylene  thiourea 

Formaldehyde 

Fur  an 

Furfural' 

Furfuryl  alcohol 

Furosemlde 

dbberellic  acid 

Glutoraldehyde 

Give  idol 

Glycol  (Polysorbate  80) 

HC  Blue  2 

HC  Red  3 

HC  Yellow  * 

Hamatoxylin 

Hexachlorocyclopentadiene 

Hexcchloroe thane 

Hexamethyl-p-rosaniline  chloride 

Hexylresorcinol 

Hvdrochlorothi  azi  de 

Hy dr oqu  i  none 

^-Hydroxyacetanllide 

8-Hy dr oxy qu  i  no 1 i  ne 

5-Hydroxy tryptophan 

lodinated  glycerol 


Isobutyl  nitrite 

Isophorone 

Isoproterenol  hydrochloride 

Laurie  acid  diethanolamine 

D-Limonene 

Maleic  hydrazidc  diethanolamine 

Malonaldehyde 

Mercaptcbenzothi  azoic 

Mercuric  chloride 

Methapyrilene 

8-Methoxypsoralen 

Alpha-Methylbenryl  alcohol 

Methyl  carbamate 

Methyl  coumarin 

Methyldcpa 

Methylene  chloride 

Methyl  methacrylate 

N-Methylolacry lami  d* 

Nalidixic  acid 

Naphthalene 

Navy  fuels  JP-5 

Ni  trobenzene 

Ni  trobensene 

Ni  trofurantoin 

Nl  trofurazone 

P-Ni  trophenol 

Ochratoxin  A 

Oleic  acid  diethanolamin* 

Oxalic  acid 

Oxytetracycline  hydrochloride 

Palladium  chloride  IZ*} 

Penicillin  VK 

Pantachloroani  sole 

Pantachloroni  trobenzene 

Pan  t  achlorophenol 

Pantachlorophenol 

Pan  t  echl oropheno 1 

Pantachlorophenol 

Pentaerythri tol  tetranitrate 

Phenolphthalein 

Phenylbutazone 

Phenylephrine  hydrochloride 

N- Phen V 1-2 -ncph  t  hy 1 am  i  ne 

O-Phenylphenol 

Phthalocyanlne  gree  i 

Piqinent  Red  3 


Pigment  Red  23 

Probenecid 

Propylene 

Pyridine 

P'.'rilamine 

Quercetin 

P-Quinone 

Resopcinol 

Rhodaraine  66 

P-Rosaniline  hydrochloride 

Rotenone 

Rotenone 

Roxarsone 

Sodium  aluralnoslllcatt 

Sodium  azide 

Sodium  -cyanurat* 

Sodium  fluoride 

Sodium  xylenesulfonate 

Styrene  oxide 

Succinic  anhydride 

Sulfamethazine 

Tetrachloroethylene 

Tetracycline  hydrochloride 

Te  t rak  i  s ( hydroxvmethy 1 Iphosphon 1 um 

Tetranitroinethane  chloride 

Thenyldiamine 

THPS 

Titanium  ferrocene 

Toluene 

Toluene 

Trichlorfon 

Trichloroethylene 

Trimellitic  anhydride 

Tr  1 pe 1 ennam 1 ne 

Tris(2-chloroethyH  phosphate 

Tris(2-ethylhexyl I  phosphate 

4-Vi ny Icyc lohexene 

Vinyl  cyclohexene  dioxide 

Vinyl  cyclohexene  dioxide 

Vinyl  toluene 

Hitch  hazel 

Mollastonite  calciun  silicates 

Xylenes,  commercial  nixture 

2>6^yl1d1ne 


j    TABLE     13 
CHEMICALS   SCHEDULED  TO  START   IN  THE  PRECHRONIC  PHASES  OF   THE   BIOASSAY   IN  FY   1982 


Acetoni  tri le 

Acid  Rad   11* 

0-Benzvl-p-chlorophenol 

J .  3 '  -0 i me Thoxv/benz i  dt ne  di hydrochlor i  de 

3,3"-0imoThylbenzidine  di hydrochloride 

Direct  Blue  15 


Direct  Blue  218 
Manganese  sulfate 
Mathdilazine 
Mathylphenidete 
P-Ni  troani line 
0-Ni  troani sole 
Promethazine 


Prcrantheline  bromide 

Riddelli ine 

TeTrahydrofuran 

Tri  araterene 

1 « 2  >  3-Tr  i  chloropropane 

Trieresyl  phosphate 
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CHKMICAI^  FOK  WHICH  CARCINOGENESIS  BIOASSAVS  WILL  BE  COMPLEX   i,  p,  ,,,, 


Ally!  iiovalerat* 

AscorbJe  acid 

Banryl  acetate 

Bis ( 2-ehloro-i-methyl«thyl )  tthtr 

Chlorobensene 

01  ally!  phthalate 

1 > 2-Di chlorobenzene 

Ethyl   acrylate 

Seranyl  acetate 


Manni tol 
Melamine 
Methylene  chloride 

l.l.l.Z-Tetpachlopoethane 
Tetrachloroethylene 
Tetrachloroethylene 
Tetrachloroethylene 


y  —    w»rM*v 


Tetrachloroethylene 

Tetrachloroethylene 

2t«-Toluene  diisocyanat* 

Trjchloroethylene 

Trichloroethylene 

Trichloroethylene 

Trjchloroethylene 

Zeerelenonc 

Zlran 


TABLE     15 
CHEMICALS   STUDIED  FOR  IMMUNOTOXICITY  DURING  FY   1981 
FOR  WHICH   RESULTS  ARE  AVAILABLE  FROM^P 


Benzole  )pyrene 
B3nzo(a)pyrene 
Benzole  )pyrene 


Ethyl  carbamate 

Methyl  carbamate 

Phorbol  niyri state  acetate 


Phorbol  myrj stale  acetate 
Promethazine 


TABLE  16 
PRIMARY  NEUROBEHAVIORAL  TEST  BATTtRY  FOR  RATS 


Function 


No  tor 


Sensory 


Arousal/Reactivity 


Health  Meausres 


Test 
Forelinb  Grip  Strength 
Hindi imb  Grip  Strength 

Multisensory  Conditioned  Avoidance 
Tail  Flick  or  Hot  Plate 

Startle  -  Acoustic 
-  Air  Puff 
Motor  Activity 

Boc(y  Weights 
Rectal  Tenperatjre 


TABLE     17 

TERATOLOGY  SXgUUfcii,  COwPLETED  OR  IN  PROGRESS   IN  FY   1981 
FOR  WHICH   RESULTS  ARE   AVAILABLE  FROM   NTP 


N-Butyl  acetate 
Carbon  disulfide 
Diphenhydramine  hydrochloride 
Oiphenhydr amine  hydrochloride 
li2-Epoxypropan« 
2-Ethoxyethanol 


Ethylbenzene 
Ethylene  chlorohydrin 
Ethylene  oxide 
Ethylene  oxide 
Hexamathyl-p-rosani line  chloride 


5-Hydrox>'tri'ptophcn 
Isoproterenol  hydrochloride 
Oxytetracycline  hydrochloride 
Phenol 
Sulfamethazine 
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TABLE  la 

REPRODUCTIVE  AND  FERTILITY  ASSAYS  COMPUiTED  IN  FY  1981 
FOR  WHICH  RESULTS  ARE  AVAILABLE  FROM  NTP 


Acrolein 

Allyl   chlorld* 

N-BuTyl  acetate 

Cvc  lohaxor\on« 

01tthyi«n«  glycol  dimathyl  ather 

N.N-Oimtthylacctamid* 

01  mcthvlf  ormcnii  da 


lt2-EpoKybutan« 
1.2- Epoxypropana 
Ethylbervzana 
Ethylena  oxida 
2-Ethoxyathanol 
Hexcchlorobutadfana 
Mathvl  browtda 


N-M«thyl  dicyelohexylamirta 

2-H«thoxyet  heno 1 

2-N1 trcpropana 

Stypene  oxida 

1.1.2 . 2-T«tr6chloroathane 

Vinyl   toluena 


TABLE     It 
CHEMICALS  TO  BE  TESTED  IN  THE  SHORT-TERM  IN  VIVO  TERATOLOGY   SCREENING   SYSTEM  IN  FY   1982 


Anlllna 

Bartzyl  alcohol 

2-Butanoiia  parox<da 

2  >4-0 1  am  I notoluan* 

Olathylana  glycol  dfathyl  ctKar 

Otathylerta  glycol 

Olathylana  glycol  d1 butyl  athar 

Olathylana  glycol  dimathyl  athar 

Olathylana  glycol  monobutyl  athar 

Olathylana  glycol  monoathyl  athar 


Olathylana  glycol  monomathyl  athar 

NtN-Olmathylanllina 

2.*-0ini  trotoluena 

2-Ethoxyath*nol 

Ethylanadlamlna 

Ethylana  glycol 

Ethylana  glycol  diathyl  athar 

Ethylana  glycol  dlwathyl  athar 

Ethylana  glycol  monobutyl  athar 

Ethylana  thiourea 

TABLE  20 


2-Mathoxyathanol 

Ncphthalena 

P-Nltroanillna 

Nt  trofureaone 

P-Ni  trophanol 

Sodium  salanlta 

Toluana 

Triathylana  glycol 

Triathylana  glycol  dimathyl  athar 

Trlmellltic  anhydride 


CHEMICALS   SELECTED  FOR  TERATOLOGY  AND  POSTNATAL  STUDIES   IN  FY   1982 


Carbon  disulfide 
Chlorpromazina  hydrochloride 


Di(2-athylhexyl)  phthalate 
Oiphenhydr«»ine  hydrochloride 


Iioprotarenoi  hydrochloride 
Sulfamethazine 


TABLE  21 
MT?  CHEMICAL  NOMINATION  ELEMENTS 
ChMifcal  Identification 

a.  Cheeical  Abstracts  Service  (CAS)  preferred 

b.  Coanon  or  generic  name  and  synoryms 
C.       CAS  Registry  Nuober 

d.      Chealcal  class  and  related  conpounds 
a.       Pliyiical  and  chemical  properties 

1.  Physical  description 

11.  Structural  and  noiecular  formula  and 

■olecular  weight 

<11.  Melting  and  boiling  points 

1v.  Solubility 

V.  Stability  and  reactivity 

v1.  Other  relevant  information 


Commercial  product(s}  composition 
References 


tl.     Production,  Use.  Occurrences,  and  Analysis 

•.      Production 

1.       Source  and  synthesis,  year  and  pathway  of 

first  production 
11.      Current  prodtictlon  and  pathway 

b.  Uses 

c.  Occurrence  in  the  Environment 

1.   Naturally  occurring 
11.   Air,  water,  and  soil 
111.   Occupational 


III.  Toxicology 

a.  Human  data,  case  reports,  and  epidemiological  studies 

b.  Experimental  animal  information 

c.  In  vitro  and  other  short-term  tests   ^ 

d.  Sther  relevant  information 
a.  References 

IV.  Disposition  and  structure-activity-relations 

a.  Absorption,  distribution,  metabolism,  and  excretion 

b.  Structure-activity  correlations  and  considerations 

c.  References 

V.  Ongoing  toxicologlcal  and  environmental  studies  in  the 
government,  industry,  and  academia 

VI.  Rationale  for  Recommendation  and  Suggested  Studies 


Analysis 
References 
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TABLE  22 
MTP  CHEMICAL  SELECTION  PRINCIPLES 

The  NTP  Executive  Coaalttee  operates  under  the  principle  that  industry 
will  test  cheaicals  for  health  and  environaental  effects  as  intended  and 
NTP,  acting  under  its  cheaical  selection  principles,  will  test: 

1.  Cheaicals  found  in  the  environaent  that  are  not  closely 
associated  with  coaaercial  activities; 

2.  Desirable  substitutes  for  existing  cheaicals,  particularly 
therapeutic  agents,  that  light  not  be  developed  or  tested 
without  Federal  involveaent; 

3.  Cheaicals  that  should  be  tested  to  iaprove  scientific 
understanding  of  structure-activity  relationships  and  thereby 
assist  in  defining  groups  of  coaaercial  cheaicals  that  should 
be  tested  by  industry; 

4.  Certain  cheaicals  tested  by  industry,  or  by  others,  the 
additional  testing  of  which  by  the  Federal  governnent  is 
justified  to  verify  the  results; 

5.  Previously  tested  cheaicals  for  which  other  testing  is 
desirable  to  cross-coapare  testing  aethods; 

6.  "Old  cheaicals"  with  the  potential  for  significant  huaan 
exposure  which  are  of  social  importance  but  which  generate  too 
little  revenue  to  support  an  adequate  testing  prograa  (soae  of 
these  may  be  "grandfathered"  under  FOA  laws); 

7.  Two  or  aore  cheaicals  together,  when  conbined  human  exposure 
occurs  (such  testing  probably  cannot  be  required  of  industry 
if  the  products  of  different  coapanies  are  involved);  and 

8.  In  special  situations,  as  determined  by  the  Executive 
Coaaittee,  aarketed  cheaicals  which  have  potential  for  large- 
scale  and/or  intense  huaan  exposure,  even  if  it  nay  be  possible 
to  require  industry  to  perfora  the  testing. 

The  selection  of  a  cheaical  by  the  Executive  Coaaittee  does  not 
automatically  cooait  the  NTP  to  testing  the  chemical.  The  NTP  is  coaaitted 
to  ascertain  the  specific  toxicologic  and  regulatory  concerns;  evaluate  the 
adequacy  of  existing  data  or  current  efforts  in  government,  acadeaic,  or 
private  laboratories;  aand  then  propose  and  conduct  specific  tests  that  are 
needed.  Occasionally  new  Inforaation  is  obtained  that  answers  the  questions 
posed  in  the  noaination  and  selection  process.  Sometimes  testing  is  not  done 
because  chemicals  are  withdrawn  by  the  noainator,  because  others  are  or  will 
be  testing  the  cheaical,  or  because  the  cheaical  is  not  available,  or  no  longer 
produced. 


TABLE  23 


CHEMICALS   REVIEWiiD  BY  THE  CBC   IN  FY   1981 


Acetic  unhydrldt 

Banrethonium  chloride 

Bensotpl chloride 

Benzoyl  chloride 

Brucine 

TerT -Butyl  perbenzoatc 

Butyric  anhydride 

M-Chloroan( line 

Codeine 

Curcumin 

Cyclohexane 

l»3-D1chloro-5.5-dfmethylhydontoin 

Direct  Bleck  19 

Direct  Blue  15 

Direct  Red  2 

Jirect  Red  39 


Dodecenylsucclnic  anhydride 

Ergonovlne 

Ergotamine 

Gallium  arsenide 

Mercuric  oxide 

Methiodal  sodium 

Methyl  bromide 

Methyl  fluorosulfonate 

Methyl  Isocycnatc 

N-Methyl-N-nl troso-p-toluenesulfonamlde 

Methyltrl f luoromethanesulfonate 

NIcKel  oxide 

Ninhydrin 

Koscaplne 

0-Ph»nanthrol1ne 


Pi  perl  dine 

Sal icylarosulfapyrl dine 

Scopolamine 

Sodium  chromate 

Sulfamethlzole 

Sulfanilamide 

Sulfathi  azoic 

Tetrachlorophthalle  anhydride 

Tetrafluoroethylene 

Theophylline 

«,«-Th1 obi « ( 6-tert-butyl-»-cr««ol I 

Triethanolamine 

2 (4 1 5-Tr  i  mcthoxybenzaldehyde 

Trimethyloxonlum  hexachloroant 1  morale 

Vat  Blue  1 


TABLE     2* 


TWENTY  CHEMICALS   lUiVIEWED  BY  THE  BOARD  OF  SCIENTIFIC  COUNSELORS   ON  MAY   28,    1981 


Acetic  anhydride 

Brucine 

Cyclohexane 

1.3-01ehloro-5,5-d1nethylhydanto1n 
Direct  BlacK  19 
Direct  Blue  15 
Direct  Red  2 


Direct  Red  39 

Dodecenylsucclnic  anhydride 

Ergonovlne 

Ergotamine 

Methyl  bromide 

Methyl  fluorosulfonate 

Methyl  Isocyanate 


Noscaplne 

Pi  peri  dine 

Tetrafluoroethylene 

*,*-Th1obl8(6-tert-butyl-m-cresol) 

Trimethyloxonlum  hexachloroantlmonate 

Vat  Blue  X 
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TABLE  25 


CHEMICALS  PROCURED  FOR  TERATOLOGY  STUDIES 


Carbon  disulfide 
C  i  mama  1  dehyd« 
Oii>««thylforiiiamld« 
Hsxan>«thyl-p-roscniHn«  chloride 


S-HydroxytrypTophan 

N-Isopropyl-N'-phenyl-p-phcnylenedi amine 
Isoproterenol   hydrochloride 


P-Ni  troaniline 

a<ytetrecyclin«  hydrochloride 
Sulfamethazine 


TABLE     26 


CHEMISTRY   RESOURCES   SUPPORT  FOR  IN-HOUSE  NTP   STUDIES 


A3«nt  Orange 

Benzidine 

B«n=o(a)pyrent 

B«r:o(e)pyrene 


Chi or dec one 
Direct  Blue  6 
Mercuric  chloride 


TABLE  27 


NTP  Ct€MICAL  REPOSITORY  HOLDINGS  AND  ACTIVITIES  IN  FY  1981 


1.  Control  chemicals  in  Inventory 

2.  Test  chemicals  in  inventory 

3.  Archival  allotments 
«.  Testing  allotments 

5.  Public  allotments 

6.  Test  chemicals  shipped  for  Salmonella 
testing  in  FY  1981 

7.  Test  chemicals  shipped  for  Drosophlla  M 
testing  in  FY  1981 

8.  Test  chemicals  shipped  for  cytogenetics        83 
testing  In  FY  1981 

9.  Test  chemicals  shipped  for  aneuploidy         <0 
testing  In  FY  1981 

10.  Allquots  shipped  to  date  llOA 
U.  Chemicals  on  order  or  backorder  53 

12.  Chemicals  synthesized  3 

13.  Chemicals  scheduled  for  purity  analysis        98 

14.  Purity  analyses  completed  W 

15.  Allquots  transferred  to  Cellular  and  Genetic 
Toxicology  Repository 

16.  Allquots  shipped  from  Toxicology  and 
Carcinogenesis  Bioassay  Repository 

17.  Chemicals  selected  for  FY  1981  cellular  and     546 
genetic  toxicology  testing 

18.  Chemicals  selected  for  FY  1981  testing        211 


Cellular  and 

Genetic  Toxicology 

Repository    . 

Toxicology  and 

Carcinogenesis  Bioassay 

Repository 

17 

~ 

C40 

361 

IM 

264 

640 

391 

m 

130 

3U 

~ 

179 
169 
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TABLE   2P 

CtCMICALS,  SUBSTANCES  AM)  MANUFACTURING   W0CESSE5 
INaUDED   IN  1\€  SECOND     ANNUAL  REFORT  OtJ  CARCINOGENS 


1.  2-Aoetylaminofluoref>e 

2.  Acj*y  Ion  i  tr  1  le 
5.     Aflatoxins 

4.  4-Aiiinobiphenyl 

5.  Ainltrole 

6.  krimite 

7.  Ar4«nic  and  Coiapounds 

8.  Asbestos 

9.  Auramine,  Manufacture  of 

10.  BeiM( a) anthracene 
H.  Benzene 

12.  Benzidine 

15.   Benzo(b)fluoranthene  and 
Benzo(  j )  fliioranthene 

14.  BertZo(a)pyrene 

15.  Beryllium  and  Compounds 

16.  N,ll-Bis(2-chloroethyl)-2- 
naphthylamine 

IV.   Bi$(chloromethyl  ether  and 
Chloromethyl  Methyl  ether 

18.  Cad* i urn  and  Certain  Compounds 

19.  Cabon  Tetrachloride 

20.  Chlorambucil 

21.  Chloroform 

22.  Chromium  and  Compounds 

23.  Coke  Oven  Emissions 

24.  p-Cresidine 

25.  Cycasin 

26.  Cyclophosphamide 

27.  2,4-Diamintoluene 

28.  Dib«nz(a,h)acridine 

29.  Dit>enz(a,j)acridine 

30.  Oibenz(a,h)acridine 

31.  7H-Dibenzo(c,g)carba2ole 
52.  Dibenzo(a,h)pyrene 

33.  Dibenzo(a,i)pyrene 

34.  l,2-Dibromo-3-chloropropane 

35.  1,2-Dibromoethane 
56.  Dichlorobenzidine 

37.  l,2«0ichloroethane 

38.  Diethylstilbestrol 

39.  4-Olmethylaminoazobenzene 

40.  Difiethyl  Carbamoyl  Chloride 

41.  Dinethyl  Sulfate 

42.  1.4>Dioxane 

43.  FoTiialdehyde 

44.  Hetittit  underground  mining 


45.  Hydrazobenzene 

46.  lndeno(l,2,5-cd)pyrene 

47.  Iron  Dextran 

48.  Isopropyl  Alcohol  manufacture 
using  strong  acid  process 

49.  Kepone 

50.  Lead  Acetate  and  Lead  Phosphate 

51.  Lindane  and  Other  Hexachloroc/clohexane  Isomers 

52.  Melphalan 

53.  Mi rex 

54.  Mustard  Gas 

55.  2-Naphthylamine 

56.  Nickel  refining  and  Certain  Compounds 

57.  N-Nitrosodi-N-butylamine 

58.  N-Nitrosodiethanolamine 

59.  N-Nitrosodiethylamine 

60.  N-Nitrosodimethylamine 

61.  N-Nitrosodi-N-propylamine 

62.  N-Nitroso-N-ethylurea 

63.  N-Nitroso-N-methylurea  , 

64.  N-Nitrosomethyl  Vinylamine 

65 .  N-N  i  trosomor phol i  ne 

66.  N-Ni trosonornicotine 

67.  N-Ni trosopi peri  dine 

68.  N-N  i  trosopyrrol i  d  i  ne 

69.  N-Ni trososar cosine 

70.  Oxymethalone 

71.  Phenacetin 

72.  Fhenazopyridine  Hydrochloride 

73.  R»enytoin 

74.  Fblychlorinated  Bipbenyls 

75.  R^ocarbazioe  and  Procarbazine  Hydrochloride 

76.  beta-  Propiolactcne 

77.  Reserpine 

78.  Saccharin 

79.  Safrole 

80.  Soots,  Tars  and  Oils 

81.  Streptozotocin 

82.  2,3,7,8-Tetrachlorodibenzo-p-dioxin  (TCDO) 

83.  Thoriua  Dioxide 

84.  o-Toluidine  Hydrochloride 

85.  Toxaphene 

86.  Tris(aziridinyl)-phosphine  Sulfide 

87.  Tri s( 2, 3-d ibromopropyl) phosphate 
^.   Vinyl  Chloride 
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FIGURE   1 

NATIONAL  TUXICOLOGY  PROGRAM 

Acjency  ork|in  and  jmonnts  of  fi:ndin<j  (millions) 

FY  1 9 79 (actual)  FVI98I  (actjai) 


47  7nn)lion 


70  SiTMIItan 


FY  1980  (actual) 


Pro|tction»  FY  1982 


65-7milkoii 


NCTR{5  8) 


72.1  million 


FIGURE    2 
NATIONAL  TOXICOLOGY  PROGRAM  (millions) 


1982 
«6.4 

87* 
72.1 


'Other  activities  such  as  grants,  WHO  Cooperative  Center,  dioxin  registry, 
core  staff,  indirect  operational  support,  etc 
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FIGURE    3 

NATIONAL  TOXICOLOGY  PROGRAM  (miltions) 
1981 


FIGURE   4 

NTP  CHEMICAL  flOMiriATION  A:B  CHEMICAL  SELECTION  PROCESS 


NOMINATIONS  RECEIVEO 


i 

LITERATURE  SEARCH  (Technicil  Infornation  Group) 

i 


INITIAL  EXECUTIVE  SUMtlARIES     (NCTR) 

I 

REVIEW  AND  RECC^MENOATIONS  (Chemical  Evaluation  Committee) 


T 


PUBLIC  REVISED  EXECUTIVE 

ENT    (Fe<lera1  Register)      SU!*<ARIES  (tKTR) 


1 


T 

I  Rt, 

r 

^CTIOW     lEx^'Jtlve  Conml 

vl*  •4»'  vb 

T 

SEAF-. 


MUTAGEHESIS 
TESTINC 


PEER  REVIEW  (Board  of  Scientific  Counselors) 

'T~— '7 

ACTION     (Exej'Jtive  Conmittee) 


TESTIttG/RESEARCH  ASSIGNHENT     (NTP  Steering  Conmittee) 


NCTR  NM  NIOSH 
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ALPHABETIC  INDEX  TO  TABLES  AND  TEXT 


CHEMICAL 


Ac«t1c  «nhydr1d« 
Acetic  enhydrid* 
Acatin 
Acttin 

ActtonitrlU 
Ac«tonitr11« 
Acatonitril* 
ActToni tril« 
P-Ac*Tophcn«t  <  d1 d« 
P-Ac«Tophtn«t  i  di  dt 
2-Ac«Tylaminofluortn« 
2-Acttylaminofluortn* 
2-Ae«tylflmJnofluorana 
'8-Ac«tyl«minofluoren« 
4-Ae«tylem1riofluor«nt 
l-AceTyl-2-picolinoyl  hydrazin* 
ActTyl-o-tolu1d1n« 
Acid  Black  52 
Acid  Red  114 
Acid  Red  n't 
Acid  Red  114 
Acid  Red  114 
Acrolein 
Acrolein 
Acrolein 
Acrolein 
Acrolein 
Acrylamide 
Acrylaraide 
Acryloni trile 
Adipc-)inida 
Aflatoxin 
A-flatoxin-Bl 
Aflatoxin-B2 
Aflatoxin-Gl 
Aflatoxin-Ga 
AF-2 

Agar  agar 
Agaritine 
Agent  Orange 
Allyl  chloride 
Allyl  glyeidyl  ether 
Allyl  glyeidyl  ether 
Allyl  glyeidyl  ether 
Allyl  isoThiocyanata 
Allyl  Isothiocyanata 
Allyl  isovalerate 
Allyl  isovalerate 
Allyl  isovalerate 
Ainiben 

9-Aminoacridina  hydrochloride 
9-Aminoacridina  hydrochloride 
l-Amino-2.4-dibromoanthraquinona 
l-Amlno-2>4-dibroraoanthraqu)nona 
l-Ainino-2»4-dibronioanthraquinont 
3-Amino-4-eThoxyacetani lide 
2-Ajnino-4-ni  trophenol 
2-Ain  i  no-4-n  i  trophenol 
2-Amino-5-ni  trophenol 
4-Amino-2-ni  trophenol 
2-Amino-5-ni trothiaiolt 
0-Aminophenol 
2-Amino-5-ni  trophenol 
3-Aroinotriazole 
3-Arainotria2ole 
ll-Aminoundecano1c  acid 


TABLE  NO. » 


CHEMICAL 


11-Aminoundecanoic  acid 

23 

11-Aminoundecanoic  acid 

24 

d-Amphetamina 

2 

Amphetamine  sulfate 

a 

Amphetamine  sulfate 

6 

d-Amphetamine  sulfate 

7 

Ampicillin  trihydrate 

8 

Ampicillin  trihydrate 

13 

An  i 1 i  ne 

26 

M-Anisidint 

2 

0-Anitidin« 

4 

Anthracene 

28 

Antimony  oxide 

P  79 

Arami  te 

P  81 

Arsenic 

4 

Arsenic 

6 

Arsenic  pentoxide 

6 

Arsenic  tri oxide 

P  76 

Asbestos 

1 

Asbestos 

6 

Asbestos t  amosite 

7 

Asbestos  I  amosite 

13 

Asbestos,  chrysotile  SR 

2 

Asbestos,  chrysotile  IR 

7 

Asbestos,  chrysotile  SR 

8 

Asbestos,  crocidolite 

18 

Asbestos,  chrysotile 

P  122 

Asbestos,  chrysotile 

P  107 

Ascorbic  acid 

P  120 

Ascorbic  acid 

28 

Ascorbic  acid 

6 

Asphalt 

28 

Auraniina 

28 

l-Aziridineethanol 

28 

Azobenrene 

28 

Azobenzene 

28 

Azodi  carbonami  de 

3 

Azodi  carbonnm  i  de 

9 

Azodi  carbonami  de 

11 

Azodi  carbonami  de 

26 

Benomyl 

18 

Benzaldehyde 

8 

Banzaldehyda 

12 

Benraldehyde 

2 

Benz ( a ) an  t  hr scene 

2 

Benz(a)anThracene 

9 

Benzene 

6 

Benzene 

11 

Benzene 

14 

Benzethonium  chloride 

2 

Benzidine 

6 

Benzidine 

8 

Benzidine 

6 

Benzidine  ' 

10 

Benzidine 

12 

Benzo(a)pyrcn« 

2 

B-Enzo(«)pyrene 

6 

Benzo(a)pyrene 

12 

Benzol  a  )pyrene 

12 

Benzo(a)pyrene 

4 

Benzo(a)pyrene 

4 

Banzo(e)pyrene 

8 

Benzo(e)pyrene 

6 

BenzoCb  )f luoranthene 

4 

Benzo( j  )f luoranthena 

28 

Banzofuran 

6 

Benzoin 

TABLE 

:  NO, 

7 

9 

P 

129 

12 

10 

P 

127 

6 

12 

19 

2 

2 

6 

12 

28 

28 

P 

120 

28 

28 

28 

P 

76 

9 

11 

9 

11 

11 

11 

P 

77 

P 

80 

11 

14 

P 

103 

P 

77 

28 

d 

S 

8 

8 

10 

12 

12 

8 

7 

10 

12 

4 

28 

12 

28 

P 

111 

23 

1 

6 

7 

26 

28 

4 

7 

15 

15 

26 

28 

15 

26 

28 

28 

12 

' 

t 

P  •  page  number  of  original  report,  which  may  be  obtained  from  the  Rjblic  Information  Office, 
National  Toxicology  fVogram,  P.O.Box  12233,  Research  Triangle  Park,  NC  27709. 
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(  HEMICAL 


ALPHABETIC  INDEX  TO  TABLES 
TABLE  NO.  CHEMICAL 


Benzo(a)pyrentt 
Benzo( e lpyren« 
P-Bansoquinona  dloxima 
P-Bsnsoquinoiie  ctfoxim* 
Banzotrichloride 
Benzoyl  chlorida 
Benzoyl  chlorida 
Benzvl  acetate 
Benzyl  acetat* 
Benzyl  acetate 
Benzyl  alcohol 
Benzyl  alcohol 
Benzvl  alcohol 
Benzylanine 
Benzyl  chloride 
0-Benzy 1 -p -ch 1 orophanol 
0-Benzyl-p-chlorophenol 
Beryl 

Berylliun  and  compounds 
Berylliua  carbide  phosphate 
Beryllium  fluoride 
Berylliuii  oxide 
Beryllium  silicate 
Beryllium  sulfate 
£-B  t  pheiiy  lam  i  ne 
2-Bipher»vlamine  . 

^-Biphenylamine 
^-Biph^nylamine 
2-Blphenvlamine  hydrochloride 
2 ,2-Bi  s (Bromoinethyl  )-l ,  3-propanedi  ol 
2.2-Bis(Brouioi"ethyl  )-l» 3-propanedi  ol 
2 . 2-Bi  s  ( Brouioiiie  thyl )  -1 , 3-propaned  i  ol 
N.N-Bisf  2-chloroethyl  )-2-naphthylaiiiine 
Bls(2-chloro-l-methylethyl)  ether 
Bis(chloromathvl )  ether 
Bis(2-chloro-l-methylethyl)  ether 
Bis(2-chloro-l-iuethylethyl)  ether 
4.<»'  -Bi  s(DiiMathylamino  )benrophenone 
Bisphenol  A 
Bisphenol  A 
Bisphenol  A 
Blue  15S 
Boric  acid 
Boric  acid 
Bromobenzene 
Bromobenaene 
2-Broiiiob  i  phenyl 
3-Bromob i phenyl 
*-Br  oiiiob  i  phenyl 
1»2-Broma-3-chloropropane 
Broiiiodichloroiiiethana 
2-Bromo-4,6-dini  troani line 
BroiMOform 
Bromoform 
Bromoform 

7-Bromon)ethyl-I2-niethylbenz(a)anthrace 
na 

Bruc  i  ne 
Bruc  i  ne 
Bruc  i  na 
1,3-Butadiene 

1,^-Butanediol  diglycidyl  ether 
2-Butanona  peroxide 
2-Butanone  peroxide 
2-Butanone  peroxide 
2-Butoxyathanol 
N-Butyl  acetate 


TABLE  NO. 


P  113 

N-Butyl  acetate 

18 

P  113 

Tart-Butyl  alcohol 

'6 

2 

Tert -Butyl  alcohol 

12 

8 

n-Butylamina 

P 

102 

23 

sec-Butylamine 

P 

102 

7 

tert-Butylamine 

P 

102 

23 

tert-Butylai.iine 

P 

104 

6 

Butylated  Hydroxytoluena 

t 

11 

Butyl  benzv'l  phthalate 

Z 

14 

Butyl  benzyl  phthalate 

9 

2 

Butyl  benzyl  phthalate 

7 

12 

N-Butyl  chloride 

2 

19 

N-Bjtyl  chloride 

12 

P  104 

Butyl  2,4-dichlorophenoxyacetaTe 

« 

12 

Tert-Butyl  hydroperoxide 

e 

7 

Tert-Butyl  hydroperoxide 

e 

13 

Tert-Butyl  perbenzoate    « 

23 

28 

N-Butyl  2.4.5-trichlorophenoxyacetate 

6 

28 

Butyric  acid 

6 

28 

Butyric  anhydride 

25 

28 

Bu tyro lac tone 

* 

28 

Butyrolactone 

12 

28 

Bata-Cadinena 

2 

28 

Beta-Cadinena 

U 

£ 

Beta-Cad inene 

12 

8 

Cadm  i  uni 

28 

5 

Cadmium 

P 

104 

28 

Cadmium  acetate 

2S 

9 

Cadmium  chloride 

2 

6 

Cadmiuii  chloride 

8 

12 

Cadmiun  chlorida 

£8 

12 

Cadmium  chloride 

P 

123 

28 

Cadmium  fluoroborate 

28 

11 

Cadmium  nitrate 

28 

28 

Cadm  i  uiii  ox  i  da 

8 

2 

Cadmium  oxide 

28 

14 

C£sdmium  sulfate 

28 

4 

Cadmium  sulfide 

28 

9 

Caffeine 

2 

P  109 

Caffeine 

10 

P  127 

Caffeine 

12 

12 

Caffeine 

P 

118 

2 

Calcium  chromate 

4 

12 

Calcium  chromate 

8 

7 

Calcium  chromate 

28 

12 

Ca 1 c  i  um  c  y anam  i  da 

2 

2 

Calctun  cyanamide 

8 

2 

Caprolactam 

9 

2 

Carbaryl 

P 

118 

9 

Car  bendaz  i  in 

8 

12 

Carbon  disulfide 

12 

P  109 

Carbon  disulfide 

17 

2 

Carbon  disulfide 

20 

7 

Carbon  disulfide 

25 

12 

Carbon  disulfide 

P 

111 

4 

Carbon  tetrachloride 

28 

Carbroriial 

2 

6 

D-Carvona 

18 

23 

D-Carvone 

U 

24 

D-Carvoiia 

.  2 

12 

Castor  oil 

12 

6 

Catechol 

U 

12 

Chloral  hydrate 

8 

6 

Chlorambucil 

28 

19 

Chlorami na 

12 

P  129 

Chloramphenicol 

M 

17 

Chloramphenicol 

U 
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ALPHABETIC  INDEX  TO  TABLES 


CHEMICAL 


TABLE  NO. 


CHEHICAL 


TABLE  NO. 


Chlordana 

Chlordecone 

Chlordecone 

Chlordecon* 

Chlordecon« 

Chlordecone 

Chlordecone  alcohol 

Chlorendic  acid 

Chlorendic  acid 

Chlorendic  acid 

Chlorinated  tri sodium  phosphate 

Chlorine 

Chlorine 

Chloroacetic  acid 

Chloroacetic  acid 

Chloroacetic  acid 

Chloroacetic  actd 

Chloroacetoni tr i le 

Chloroace  tophenone 

M-Chl oroan  i 1 i  na 

P-Chloroanilina 

P-Chloroanil;ne 

P-Chloroani line 

p-Chloroaniline 

2-Chlorobanzalmalononi  tr i le 

Chlorobenrane 

Chlorobensene 

Chlorobenzilate 

2-Chloro-l,3-butodiene 

Ch  1  orod  i  br  omoine  t  hane 

Chlorodi  broniomethane 

S-Chloroethyltrimethylaminonium  chlorid 

e 

Chloroform 

Chloromethyl  methyl  ether 

3-Chloro-2-methylpropena 

3-Chloro-2-methylpropene 

2-Chloroi»ethylpyr i di ne  hydrochlor i de 

3-Chloroiiie thy Ipyri dine  hydrochloride 

<»-Chloro-2-ni  troani  line 

*-Chloro-2-ni troaniline 

4-Chloro-2-ni  troani line 

4-Chloro-2-ni  troan  i 1 i  ne 

2-Chloroni  trobenzene 

2-Chloroni  trobenzene 

3-Chloroni  trobenzene 

3-Chloroni  trobenzene 

*-Chloront  trobenzene 

4-Chloroni  trobenzene 

*-Chloro-o-pheny  lenedi  oini  ne 

2-Chloro-p-phenylenedi amine  sulfate 

Chloropicrin 

Chlorothalonil 

Chlorothen 

Chlorothen 

3-Chloro-p-toluid1n« 

5-Chloro-o-tolui  di  ne 

4-Chloro-o-toluldin«  hydrochloride 

ChloroMax  40 

Chlorouax  40 

Chlorouex  500C 

Chlorouax  500C 

Chlorpheniramine  maleate 

Chlorpheniramine  maleate 

Chloropheniramine  maleate 

Chlorpromazine  hydrochloride 

Chlorpromazine  hydrochloride 


6  Chlorpromazine  hydrochloride 

6  Chlorpromazine  hydrochloride 

7  Chi orpropam  i  de 
26  Choline  chloride 
28  Choline  chloride 

P  118  Chromic  oxide 

6  Chr  om  I  um 

2  Chromium  trioxide 

12  Acid  Orange  3 

P  106  Cineol 

12  Cineol 

P  122  Cineol 

P  124  Cineol 

2  Cinnamaldehyde 

10  Cinnamaldehyde 

12  Cinnamaldehyde 

7  Cinnamaldehyde 
*  Cinnamaldehyde 

12  Cinnamaldehyde 

23  Coal  dust  . 

2  Coal  dust 

10  Coaltar  pitch  fume  condensjit* 
12  Cobalt 

P  107  Coconut  dicthanolamide 

12  Codeine 

11  Coke  oven  emissions 
14  Colchicine 

2  Copper 

2  Counarin 

2  Coumarin 

12  Coumarin 
6  Coumarin 

p-Cresldine 

28  Crotonaldehyde 

28  Crotonaldehyde 

6  Croton  oil 

12  Croton  oil 

6  Croton  oil 

6  Curcumin 

6  Curcumin 

7  Curcunin 

8  Curcumin 
P  109  Cyanogen 

2  Cycas  i  n 

6  Cyclohcxan* 
2  Cyclohexane 

7  Cyclohexane 

5  Cyclohexanone 

7  Cyclohexanone 

2  Cyclophosphamide 

2  Cyclophosphamide 

8  Cyclophosphamide 
2  Cytembena 

10  Cytoxal  alcohol 

12  Dacarbazine 

6  0>P'-DDO 
6  DOT 

2  Decabromodi phenyl  oxide 

12  Oecfibromodi phenyl  oxide 

2  Di acetone  acrylamlde 

2  Diallyl  phthalate 

12  Diallyl  phthalate 

6  Diallyl  phthalate 

12  2 .6-DI chloro-p-phenylenedi  ami  ne 

P  107  2,4-Diarainophenol  di hydrochloride 

2  2.4-Diaminophenol  dihydrochloride 

10  2»4-D1«minophenol  dihydrochloride 


U 

eo 

z 
z 

3 
M 
28 
28 
12 

6 

10 

12 

P  78 

7 
10 

u 

25 

P  78 

2 

P  76 

P  124 

P  77 

P  123 

12 

23 

28 

6 

P  76 

2 

8 

18 

12 

28 

7 

8 

t 

7 

8 

'  6 

18 

U 

«3 

P  118 

28 

8. 

23 

24 

11 

18 

7 
28 

9 
Z 
6 
2 
P  118 
6 

12 
2 
6 

12 

14 
♦ 
7 

12 
8 
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TABLE  NO.  CHEHICAL 


2>4-Diaininophenol  di hydrochloride 
2>4-0ia«)inoan1sole  sulfate 

«. 4 •-DiBiiiir>o-2, 2 '-stilbenedi sulfonic  a 
cid 

*,*' -Diemino-2, 2 '-stilbenedi sulfonic  a 
cid 

<». '»'-Dici.ino-2, 2 '-stilbenedi sulfonic  a 

cid 

2 1  *-0  i  a«i  i  notoluen* 

2 »^-Di ami  no toluene 

2 (4-0 i ami  no toluene 

Diacrepain 

0)benz(«,h)acridine 

D!b€nc(«,j  )acridine 

Di  bei-iz( « ,h  )anthracene 

7H-Dt  berNioC  c  ,g  »corbazole 

Dibensofuran 

Oibensofuran 

OibenzoJa.h  Ip^o-ene 

Dibenzo(a>i  Jpyrene 

Oiborane 

Dibromoacetoni  tpile 

l>2-Dibromo-3-chloropropane 

l»2-Dibromo-3-chloropropane 

1 1 2-Di  bromo-3-chloropropane 

Dibromodulci  tol 

D i  broiiiomann i  tol 

2 . 3-D  1  br omo - 1 -pr opanol 

2  >  3-D )  broiiio-1-propanol 

2  >  3-D  t  bromo-1-propanol 

Dibutyl  phthalate 

Dibutyltin  diacetate 

Oichloroacetoni  tri le 

1.2-Dichlorobenzene 

l»2-0ichlorobenzene 

1 i^-Dichlorobenzene 

Dichlorobenzidine 

3»3"-Dicf<lorobenzidine  diMi'drochloride 

3,3' -Di  chlorobenz i  d i ne  di hydrochlor i  de 

1.3-Dichloro-5.5-dimethylhydantoin 

1.3-0ichloro-5,5-dimethylhydantoin 

1.3-0ichloro-5,5-dimethylhydantoin 

1.3-DichJoro-5,5-dimethylhydantoin 

1.3-0ichIoro-5,5-diniethylhydantoin 

1 » 3-D  i  chloro-5 , 5-d  i  me thy Ihydan to  i  n 

Oichlorodiphenylethylene 

1.2-Dichloroethane 

1.2-Dichloroethane 

l»l-Oichloroethylene 

l»l-Olchloroethylene     > 

Cis  »  Tr|jns-l,2-Dichloroethylene 

Cis   t  Trens-l,2-0ichloroethylene 

1,2-Dichloroathylene 

Dichloporiethotrexate 


) 


2, 3-D 
2, 3-D 
2,<i-D 
3,4-D 
2,«-D 
2,*-D 
2.<^-D 
2,'»-D 
2,*-D 
2.6-0 
1.2-0 
1.2-0 
1,3-0 


chloroni  trobenrene 
chloroni  trobencene 
chloroni trobenzene 
chloroni  trobenzene 
chloro phenol 

chlerophenoxyacetic  acid 
chlerophenoxyacetic  acid 
chlerophenoxyacetic  acid 
chlerophenoxyacetic  acid 
chlero-p-phenylenedi amine 
chleropropane 
chloropropane 
chloropropene 


10 

6 

10 

12 

2 
19 
28 
'  118 
28 
26 
28 
28 
2 
7 
28 
28 
2 
6 
28 
102 
104 
6 
6 
12 
8 
12 
6 
6 
6 
11 
1<» 
12 
28 
28 
6 
2 
7 
8 
23 
Z'i 
138 
2 
28 
76 
2 
9 
2 
7 
2 
2 
2 
8 
8 
8 
12 
2 
5 
7 
118 
6 
7 
11 
6 


TABLE  NO. 


1 . 3-Di  chloropropen* 

Oichlorvos 

Dicofol 

Oicyclopentadien* 

Oieldrin 

1.2:3i4-DiepoKybutanc 

Diesel   exhaust 

Diesel  exhaust 

Diesel    fuel   marine 

Diesel   fuel  marine 

Diethanolamine 

Oi(2-ethylhexyl)  phthalate 

Diethyla.iiine 

7-0iethylaiiiino-4-methylcou>iiarin 

Ot  ethyldi  chloros  i lane 

Diethylene  glycol  diethyl  ether 

0) ethylene  glycol 

Diethylene  glycol 

Oiethvlene  glycol  dibutyl  ether 

Diethylene  glycol  dimethyl  ether 

Diethylene  glycol  dimethyl  ether 

Diethylene  glycol  dimethyl  ether 

Diethylene  glycol  monobutyl  ether 

Diethylene  glycol  raonoethyl  ether 

Diethylene  glycol  monomethyl  ether 

Diethyl  ethylphosphonate 

Oi(2-ethylhexyl)adipate 

Oi<2-ethylhexyl)adipate 

Oi(2-ethylhexyl)  phthalate 

0lC2-ethylhexyl)  phthalate 

Oi(2-ethylhexyl)  phthalate 

Di(2-ethylhexyl J  phthalate 

Oi I 2-ethylhexyl )sebacate 

Oi  Jp-ethylphenyl  )dichloroethane 

Diethyl  phthalate 

Diethyl  phthalate 

Diethyl  phthalate 

Diethyl  phthalate 

Diethylstilbestrol  ^ 

Oiethylstilbestrol 

N.N'-Oiethylthiourea 

Diglycidyl  resorcinol  ether 

Diglycidyl  resorcinol  ether 

3,*-0ihydrocoumarin 

3 .  '•-O  i  hydr  ocoumar  i  n 

3 .  <.-0  i  hydrocouraar  i  n 

l,8-Dlhydroxy-<»,5-dinitroanthraquinon« 

5. 7-Oi  hydroxy-4-methylcouiuari  n 

Di  isobutylketone 

Dt  isobutyl  phthalate 

Diisodecyl  phthalate 

Oiinenhydrinate 

Oimethoate 

Dimethoxane 

Oimethoxane 

Dimethoxane 

Oimethoxane 

3»3'-0imethoxyben2idine 

3. 3' -Di  methoxybenzidi  ne 

3 . 3 ' -D  i  me  thoxybenz  i  d  i  ne 

3. 3' -Di  methoxybenzi  di  ne  di  hydrochlor i  d 

e 

3t3*-Diroethoxybenzidine-4>4'-di  isocs'an 
ate 

N,N-Oimethylacetamide 
*-0 i  me thy lam i noazobenzene 
N.N-Diraethylaitiline 


11 
12 

6 
« 
2 

P     76 

P  123 

6 

12 

U 

6 

« 

2 

6 

19 

6 

19 

19 

IS 

19 

2 

19 
19 

2 
7 
9 
20 
2 
7 
9 
6 
h 
2 
7 
10 
12 
28 
P  109 
6 
11 
6 
2 
10 
12 
6 
2 
2 
« 
« 
6 
2 
2 
'  • 
10  . 
12 
1 
3 
8 
13 


10 
28 
12 
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TABLE  NO. 


N.N-OimethylaniKna 

7, 12-Di me thylbenz( a (anthracene 

3,3'-0Jmethylbenzidine 

3)3'-0imethylben2idina 

3.3'-0iroethylben2idina 

3.3'-Diiiiethylben2idine  di hydrochloride 

OimeThylcarbamoyl  chloride 

DimeThylcarbamoyi  chloride 

Oimethylcarbamoyl  chloride 

0  i  me  thy 1 f ormam  i  de 

D  i  me  thy 1 for mam  i  de 

D i me thy 1 f ormam i de 

1.2-Oiraethylhydrazine  and  asbestos .chr 

ysoti 

Dimethyl  hydrogenphosphi te 

Dimethyl  hydrogenphosphi te 

Dimethyl  methylphosphonate 

Dimethyl  methylphosphonate 

2i6-Dimethyl  roorpholine 

Dimethyl  morpholinophosphonate 

N,N-Dimethyl-p-ni  trosoani line 

Dimethyloldihydroxyethyleneurea 

Dimethyleldihydroxyethyleneurea 

Dimethyloldihydroxyethyleneurea 

2.4-Dimethylphenol 

Dimethyl  phthalate 

Dimethyl  sulfate 

Dimethyl  sulfoxide 

Dimethyl  tarephthalate 

Dimethylvinyl  chloride 

Dimethylvinyl  chloride 

2,4-Dini  troanlline 

2.<»-Dini  troani  line 

2.4-Dini trotoluene 

2.<»-Dini  trotoluane 

Dioctyl  phthalate 

Ii3-Dtoxana 

l>3-Dioxane 

li3-Dioxane 

li4-Dtoxane 

l»4-0ioxane 

1>^-Oioxane 

Dioxathion 

Diphenhydramine  hydrochloride 

Diphenhydramine  hydrochloride 

Diphenhydramine  hydrochloride 

Diphenhydramine  hydrochloride 

Diphenhydramine  hydrochloride 

1>3-Diphenylguanidine 

Diphenylhydantoin 

Oiphenylhydantoin 

Diphenylhydantoin 

Diphenylhydantoin 

^.^■-Diphanylmethane  di  isocyanate 

*>4'-Diphenylmathane  di  isocyanate 

Direct  Black  19 

Direct  BlacK  19 

Direct  Black  38 

Direct  Black  ll-i 

Direct  Blue  1 

Direct  Blue  6 

Direct  Blue  6 

Direct  Blue  6 

Direct  Blue  6 

Direct  Blue  6 

Direct  Blue  6 

Direct  Blue  14 


19 

Direct  Blue  15 

1 

4 

Direct  Blue  15 

6 

1 

Direct  Blue  15 

7 

6 

Direct  Blue  15 

8 

7 

Direct  Blue  15 

13 

13 

Direct  Blue  15 

23 

28 

Direct  Blue  15 

24 

3 

Direct  Blue  25 

1 

8 

Direct  Blue  53 

1 

18 

Direct  Blue  53 

6 

8 

Direct  Blue  218 

1 

25 

Direct  Blue  218 

6 

11 

Direct  Blue  218 

7 

Direct  Blue  218 

13 

6 

Direct  Broun  95 

2 

12 

Direct  Brown  95 

7 

6 

Direct  Brown  95 

8 

12 

Direct  Orange  6 

1 

8 

Direct  Red  2 

1 

12 

Direct  Red  2 

6 

2 

Direct  Red  2 

23 

10 

Direct  Red  2 

2« 

12 

Direct  Red  39 

1 

12 

Direct  Red  39 

23 

2 

Direct  Red  39 

24 

6 

Direct  Violet  32 

1 

28 

Disperse  Yellow  3 

9 

6 

Disperse  Yellow  3 

P  76 

6 

Disperse  Blue  1 

12 

6 

Disulf iram 

P  76 

12 

2.5-Di  thiobiurea 

6 

6 

Oltridecyl  phthalate 

6 

109 

DMA  4 

2 

19 

DMBA/TPA 

11 

5 

OMBA/TPA 

11 

6 

Oodecenylsuccinic  anhydride 

6 

2 

Oodacenylsucclnic  anhydride 

23 

5 

Dodecenylsuccinic  anhydride 

24 

7 

Dodecenylsuccinic  anhydride 

P  138 

2 

Dodecyl  alcohol,  ethoxylated 

11 

7 

Doxylaraine 

10 

28 

Doxylaraine 

12 

6 

Doxylamine 

P  138 

2 

Dulcin 

2 

12 

Endosulfan 

6 

17 

Endr  i  n 

2 

17 

Ephedrine  sulfate 

12 

20 

Epinephrine  hydrochloride 

12 

106 

l»2-Epoxybutane 

2 

7 

l>2-Epoxybutane 

4 

12 

1 >  2-Epoxybutana 

12 

28 

1.2-Epoxybutana 

18 

80 

1 . 2-Epoxyhexadecane 

12 

6 

1.2-Epoxyhexadecane 

6 

12 

1 , 2-Epoxypropane 

P   76 

23 

1 » 2-Epoxypropane 

2 

24 

1 1 2-Epoxypropane 

8 

2 

1 > 2-Epoxypropane 

11 

1 

1 » 2-Epoxypropane 

17 

6 

1> 2-Epoxypropane 

18 

1 

1.2-Epoxy-3.3.3-tr1chloroprop«nt 

6 

2 

Ergonovine 

23 

8 

Ergonovine 

24 

26 

Ergotamine 

23 

7 

Ergotamine 

24 

1 

Erythromycin  stearate 

6 

1 

Erythromycin  stearate 

12 

Federal  Register  /  Vol.  47,  No.  94  /  Friday.  May  14. 1982  /  Notices 


20971 


ALPHABETIC  INDEX  TO  TABLES 


CHEMICAL 


Ethanol 

Ethanol 

Ethanol  '  ' 

Ethanol 

2-Ethoxy«thanol 

2-Ethoxyathai->ol 

2-Etho>cy9thanol 

2-Ethoxyathanol 

2-Ethoxyathanol 

2-EtKoxyathanol 

2-Ethoxy«thanol 

2-C2-Ethoxyethoxyl  ethanol 

2-Ethoxy«thyl  acetate 

Ethyl  acrylate 

Ethyl  acrylate 

Ethyl  acrylate 

Ethylbenzene 

Ethylbenzene 

Ethylbenzene 

Ethyl  bromide 

Ethyl  bromide 

Ethyl  carbamate 

Ethyl  caH>amate 

Ethyl  chloride 

Ethylene  chlorohydrjn 

Ethylene  chlorohydrtn 

Ethylene  chlorohydrln 

Ethylene  chlorohydrin 

E thy lenedi aw i ne 

Ethylenedi amine 

Ethylenedi  aini  ne 

Ethylenedi amine 

Ethylenedi amine 

Ethylene  di bromide 

Ethylene  di bromide 

Ethylene  glycol 

Ethylene  glycol 

Ethylene  glycol 

Ethylene  glycol  diethyl  ether 

Ethylene  glycol  dimethyl  ether 

Ethylene  glycol  monobutyl  ether 

Ethylene  oxide 

Ethylene  oxide 

Ethylene  oxide 

Ethylene  oxide 

Ethylene  oxide 

Ethylene  thiourea 

Ethylene  thiourea 

Ethylene  thiourea 

2-Ethylhexanol 

2-Ethylhex*nol 

Ethyl  Methanesulfonate 

Ethyl-3-methyl-3-phenylglycidete 

N-Ethyl-M-ni  trosoc»-ea 

N-Ethyl-h»-ni  trosourea 

Ethyl  tellurac 

2-Ethoxyethanol 

Eugenol 

Fenthion 

Ferrocene 

Ferrocene 

Ferrocene  . 

Fibergles* 

Fluorescein!  sodium 

Fluorescein*  sodium 

Fluoride 

2-Fluorobartzoyl  chloride 


LE 

NO. 

CHEniCAL 

TABLE  NO 

r 

P 

76 

l-Fluoro-2,4-dini  trobenzene 

• 

P 

117 

« 

P 

lis 

4-Fluoro-dl -phenylalanine 

e 

P 

127 

5-Fluorouracil 

6 

P 

U7 

5-Fluorouraci 1 

• 

2 

Formaldehyde 

t 

12 

Formaldehyde 

7 

17 

Formaldehyde 

• 

19 

Formaldehyde 

12 

P 

110 

Formaldehyde 

26 

P 

127 

Formaldehyde 

P  160 

P 

130 

Foundry  mold  binders 

P  76 

P 

129 

Fur  an 

2 

6 

Fur  an 

12 

11 

Furfural 

12 

14 

Furfuryl  alcohol 

6 

12 

Furfuryl  alcohol 

u 

17 

Furosemi«te 

4 

18 

Furosemide 

It 

2 

Gallium  arsenide 

a 

12 

Geranyl  acetate 

« 

15 

Ger€u^yl  acetate 

u 

P 

114 

Geranyl  acetate 

u 

12 

Gibberellic  acid 

« 

2 

Gibberelllc  acid 

X2 

8 

Gilsonite 

11 

12 

Glass  wool 

P  77 

17 

Glutaraldehyde 

« 

2 

Glutaraldehyde 

7 

5 

Glutaraldehyde 

• 

10 

Glutaraldehyde 

U 

12 

Glycidol 

le 

19 

Glycol  (Polysorbate  80) 

t 

4 

Glycol  (Polysorbate  80) 

u 

28 

Glycol  (Polysorbate  80) 

u 

10 

Guanazole 

t 

12 

Guar  gum 

9 

19 

Gum  arable 

9 

19 

Gum  tara 

9 

19 

Halothane 

..« 

19 

HC  Blue  1 

u 

12 

HC  Blue  2 

U 

17 

HC  Red  3 

u 

17 

HC  Yellow  4 

« 

16 

HC  Yellow  4 

u 

P 

76 

HC  Yellow  4 

u 

12 

Hematite 

28 

19 

Hematoxylin 

U 

P 

60 

Heptachlor 

« 

6 

Hexabromobenzene 

c 

7 

Hexabromob  i  phenyl 

s 

6 

Hexachlorobutadi en« 

•  7 

2 

Hexachlorobutadi ene 

16 

P 

40 

alpha-Haxachlorocyclohexane 

28 

P 

46 

beta-Hexachlorocyclohexane 

S8 

2 

delta-Hexachlorocyclohexane 

t8 

16 

Hexachlorocyclopentadi  ene 

S 

9 

Hexachlorocyclopentad 1 ene 

7 

Z 

Hexachlorocyclopentadi ene 

U 

t 

Hexachloroe  thane 

18 

7 

Hexachloroethane 

U 

6 

Hexamethylwelamine 

C 

P 

76 

Hexamethyl-p-rosanillne  chloride 

■It 

6 

Hexamethyl-p-rosanlllne  chloride 

4 

11 

Hex«methyl-p-rosaniline  chloride 

17 

P 

80 

Hexamethyl-p-rosanlllne  chloride 

25 

8 

Hexamethyl-p-rosaniline  chloride 

P  107 
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H«x«im«thyl-p-PosoniHn«  chloride 

Haxonam  i  d« 

N-Haxan« 

Ii6-Hsxanedi amine 

Hexyiresorclnol 

Hexylresorcinol 

Hydrazine  sulfate 

Hydrazine  sulfate 

Hydrasobenzene 

Hydrazobenzene 

Hydrochlorothiazide 

Hydrochlorothiazide 

Hydroquinone 

Hydroquinono 

4-Hydroxyacetani 1 1 dc 

4-Hydroxyac«tani lide 

4-Hydroxyam i noqu i nol i ne-l-ox 1 de 

8-Hydroxyqui  nol 1 ne 

L-5-Hydr oxy  tr yp  t ophan 

5-Hydroxy tryptophan 

5-Hydroxy tryptophan 

5-Hydroxy tryptophan 

Hydroxyurea 

Hydroxyurea 

Indeno( 1 >  2  >  3-cd )pyrene 

Indcunethacin 

lodinated  glycerol 

Iodoform 

Iron 

Iron  Oextran 

Isoamyl  nitrite 

Isobutylamine 

Isobutyl  nitrite 

Isobutyl  nitrite 

Isobutyl  2t4>5-tr1chlorophenoxyacetet« 

Isophorone 

Isophoronc 

Isopropylamine 

Isopropyl  glycldyl  ether 

Isopropyl  oils 

N-Isopropyl-N' -phenyl -p-phenylenedi ami 

ne 

Isoproterenol  hydrochloride 

Isoproterenol  hydrochloride 

Isoproterenol  hydrochloride 

Isoproterenol  hydrochloride 

Isoproterenol  hydrochloride 

Isoproterenol  hydrochloride 

Isoproterenol  hydrochloride 

Isoproterenol  hydrochloride 

Kepone 

Kepone 

Lasiocarplne 

Lasiocarpine 

Laurie  acid  diethanolamine 

Lead  acetate 

Lead  acetate 

Lead  dimethyldl th1oearbam«t«  "" 

Lead  dioxide 

Lead  phosphate 

Lead  subacetate 

D-Limonene 

D-Limonene  • 

Lindane 

Lindane 

Linoleic  acid 

Lithium  carbonate 


TABLE  NO. 

CHEMICAL 

TABLE  N0< 

P  109 

Lithium  chloride 

P  117 

Lithium  stearate 

P  117 

Locust  bean  gum 

9 

Malathion 

6 

Maleic  anhydride 

2 

It 

Maleic  hydrazide 

3 

Maleic  hydrazide 

6 

Maleic  hydrazide  diethanolamlne 

6 

Maleic  hydrazide  diethanolamlne 

12 

ta 

Malonaldehyde 

6 

Malonaldehyde 

12 

It 

Manganese  sulfate 

7 

Manganese  sulfate 

13 

It 

Manni  tol 

2 

IS 

Mannitol 

11 

It 

Manni tol 

14 

4 

Melaminc 

6 

It 

Melamine 

11 

* 

Melamine 

14 

It 

Melphalan 

28 

17 

Mercaptobenzothlazole 

6 

es 

Mercaptobenzothi  azole 

12 

t 

Mercuric  chloride 

6 

• 

Mercuric  chloride 

10 

ts 

Mercuric  chloride 

12 

6 

Mercuric  chloride 

26 

12 

Mercuric  chloride 

P  103 

2 

Mercuric  oxide 

23 

P  104 

Hethapyrllene 

10 

ss 

Methapyrllene 

12 

« 

Methdilazine 

7 

P  102 

Methdilazlne 

13 

10 

Methiodal  sedium 

23 

12 

Methoxychlor 

4 

1       6 

Methoxychlor 

6 

6 

2-Methoxyethanol 

19 

12 

2-Methoxyethanol 

P  110 

P  104 

2-Methoxyethanol 

P  129 

6 

0-Me  t  hoxj/pheno  1 

2 

28 

8-Methoxypsoralen 

P  112 

1      25 

S-Methoxj/psoralen 

12 

N-Methyl-p-aminophenol  sulfate 

2 

t 

Alpha-Methylbenzyl  alcohol 

« 

7 

Alpha-Methylbenzyl  alcohol 

12 

• 

Methyl  bromide 

16 

IS 

Methyl  bromide 

23 

IS 

Methyl  bromide 

24 

17 

Methyl  bromide 

P  117 

M 

Methyl  bromide 

P  118 

ts 

Methyl  carbamate 

12 

P  120 

Methyl  carbamate 

15 

P  128 

Methyl  carbamate 

P  114 

t 

Methyl  chloride 

P  118 

• 

3-Methylcholanthrene 

3 

It 

3-Methylcholanthrene 

S 

ts 

Methyl  eoumarin 

10 

P  127 

Methyl  eoumarin 

2 

6 

Methyl  eoumarin 

12 

6 

N-Methyl  dicyclohexylamlne 

18 

ts 

2-Methyl-4-dimethylaminoazobenzen« 

S 

ts 

Methyldopa 

12 

t 

4,4*-Methylenebis(2-chloroan111nel 

2 

It 

4,*'-Methylenebis(2-chloroan111neJ 

3 

t 

4,4'-Methylenebis(2-chloroanil1nt) 

4 

ts 

Methylene  chloride 

11 

6 

Methylene  chloride 

It 

P  117 

Methylene  chloride 

14 
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4t4'-l1athyl«r>cdianil<n«  di hydrochloric 

« 

4>4'-l1ethyl«n«di«^il<n*  dihydrochlorid 

• 

Methyl  «thyl  ketone 

Methyl  fluorosulfon«t* 

Methyl  fluorosulfonate 

Mathvlhydrazine  ^ 

0-Methylhydroxyl<Mine  hydrochloride 

Methyl  Icocyaruite 

Methyl  Itocyanate 

Methyl  isocyanatc 

Methyl  nercuric  chloride 

Mathyl  nercuric  chloride 

Methyl  nercoric  chloride 

Methyl  mercury 

Methyl  methacrylate 

Methyl  oethacrylate 

Methyl  methanesulfonate 

2-Methyl-l-ni  troanthraquinoo* 

2-Methyl-l-ni  trovtthraquinone 

N-Methyl-N-ni troto-p-toluenesulfonami d 

• 

N-Methylolacrylani de 

N-Methylolacrylami  de 

N-Methylolacrylawide 

Cis-Methyl  oleatc 

Methyl  piy-athion 

Hethylpheni date 

Methylphenidatc 

Methyl  telicylat* 

Methyl  tri  fluoroMtethanesulfonate 

2-MethoKyethanol 

Mirex  I j 

nirmx       I 

Ntrcx  1 

Mi  rex 

Monoethanolawine 

Moouron 

Monuron 

Mustard  gas 

Myleran 

Nalidixic  acid 

Naphthalene 

Naphthalene      

Naphthalene 

l>4-Naphth«lenediMiin« 

2-Naphthylamin« 

N-(l-Naphthyl)ethylenediM)ine  dihydroe 

hlori 

Navy  fuels  J»»-5 

Navy  fuels  JP-5 

Nickel 

Nickel  amnion J CM  sulfate 

Nickel  carbonate 

Nickel  carbonyl 

Nickel  chloride 

Nickel  hydroxide 

Nickel  oxide 

Nickel  oxide 

Nickel  subsulfide 

Nickel  sulfate 

Ninhydrin 

Nl thiazide 

5-Ni  troacenaphthene 

5-Ni  troaccnaphthene 

3-Ni  tro-p-acetophenet  I  dl  de 


IX  3-Nitro-p-acetophenetidide 
0-Ni  troacetophenone 

1*  P-Nitroaniline 

P-Nitroanilin* 

P  117  P-Nitro*niline 

23  P-Nitrowiiline 

24  P-Nitroanilin« 
2  p-Nitroaniline 

6  5-Ni tro-o-anisidine 

6  5-Ni tro-o-anisidine 

23  0-Nitroanisole 

24  O-Nitrowiisole 
6  0-Nitroanisole 

P  127  o-Nitro«nisole 

P  129  4-Nitroanthranilic  acid 

P  120  Nitrobenzene 

6  Ni  trobenzene 

12  Ni  trobenzene 

6  Ni  trobenzene 

2  5(6)-Nitrobenzi«idazole 

8  P-Mi trobenzoyl  chloride 

23  0-Ni trobenz^a  chloride 
P-Ni trobenzyl  chloride 

6  1-Ni  trobutcrte 

10  Ni  troethane 

12  Nitrofurantoin 
2  Ni  trofurantoin 

6  Nitrofurantoin 

7  Ni  trofurazone 

13  Ni  trofurazone 
2  Ni  trofurazone 

23  I-Ni  trohexane 

18  Nitro«>ethane 

6  1-Ni  tronaphthalen* 

11  I-Ni  trondphthalen* 

28  0-Ni trophenethyl  acetate 

P  118  0-Ni  trophenol 

6  P-Ni  trophenol 

6  T»-Ni  trophenol 

11  P-Ni  trophenol 
28  P-Ni  trophenol 

6  4-Nitro-o-phcnylenedi amine 

12  4-Nitro-o-phenylenedi amine 
6  l-Ni  tropropane 

12  2-Ni  tropropane 

19  2-Ni  tropropane 
6  2-NI tropropane 

28  2-Ni  tropropane 

2  3-Nitroprop ionic  acid 

4-Ni  tro<:)uinollne-N-oxld« 

t  N-Nitrosodi-n-butylaminc 

12  N-Nitrosodiethanolawine 

28  N-Nitrosodiethjrwlamine 

28  N-Nitro*odiethylam)ne 

28  N-Nitrosodiwethylantine 

28  N-Nitrosodiwetl>yljm)ine 

28  N-Nitrosodimethylwine 

28  N-Ni  trosodi  methylam  i  ne 

23  P-Nt trosodi phenylamine 

28  N-Ni  trosodi -n-propylamln* 

28  N-Ni  troso-M-ethylurea 

28  N-Ni  troso-N-*ethylurea 

23  N-Nitroso«ethylvinylamln« 

6  N-Ni trosomorpholine 

2  N-Nitrosonomlcettne 

6  N-Nltrosoplperidine 

t  H-Mltrosopiperidlne 


TABLE  NO. 


7 

a 

25 
P  106 
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CHEMICAL 


N-N1  tPMopyppol  \  din« 

N-Ni trososorcosin* 

M-Ni trotoluene 

M-Ni  trotoluen* 

0-Ni  troToluen* 

0-Ni  trotoluene 

P-Ni  trotoluene 

P-Ni trotoluene 

p-Ni  trotoluene 

Nos^epinc 

htoscapine 

Ochrotoxin  A 

Ochratoxin  A 

Oleic  acid 

Oleic  ccid  diethanoleminc 

Orange  10 

Oxalic  acid 

Oxyinethalone 

Oxytetracycline  hydrochloride 

Oxytetracycline  hydrochloride 

Oxytetracycline  hydrochloride 

Oxytetracycline  hydrochloride 

Ozone 

Palladium  chloride  tZ*i 

Palladium  chloride  (2*) 

Palladium  chloride  (2+) 

Parathlon 

Penicillin  VK 

Penicillin  VK 

Pentachloroani  sole 

Pentachloroe thane 

Pentachloroe thane 

Pentaehloroni trobenzene 

Pentaehlorophenol 

Pent  achlorophenol 

Pentaehlorophenol 

Pentaehlorophenol 

Pentaehlorophenol 

Pentaerythrl tol  tetranitratt 

Pentaerythrl tol  tetranitrat* 

O-Phenanthroline    ♦ 

Phenazopyridine  hydrochlorld* 

Phenazopyridine  hydrochloride 

Pheniramine  maleate 

Phenol 

Phenol 

Phenolphthalein 

D-Phenylalanine 

Phenylbutazone 

Phenylbutazone 

Phenylephrine  hydrochloride 

N-Phenylhydroxylamine 

Phenylmercuric  acetate 

l-Phenyl-3-methyl-5-pyrazolon« 

N-Phenyl-2-naphthylamine 

O-Phenylphenol 

0-Phenylphenol 

N-Pheny 1 -p-pheny lenedl am 1 nt 

l-Phenyl-2-thiourea 

Phorbol  myri state  acetate 

Phorbol  myristate  acetate 

Phorbol  myristate  acetate 

Phoiphemidon 

Photodieldrin 

l(2H)-Phthalazinont 

Phthalie  anhydride 

Phthalic  anhydride 


TABLE  NO. 

CHEMICAL 

TABLE  NO. 

28 

Phthalocyenlne  green 

It 

28 

Picric  acid 

B 

2 

Pigment  Red  3 

« 

7 

Piginent  Red  3 

X0 

2 

Pigment  Red  3 

12 

7 

Pigment  Red  23 

6 

2 

P1g>nent  Red  23 

18 

7 

Pigment  Red  23 

12 

P  109 

PI  peri  dine 

23 

23 

Pi  perl  dine 

24 

24 

Piperidine 

P  138 

10 

Piperonyl  butoxide 

2 

12 

Piperonyl  butoxide 

7 

6 

Piperonyl  sulfoxide 

2 

12 

Platinum  salts 

P  124 

9 

Polybrominated  biphenyl  (Fl 

remaster 

FF   P  75 

12 

1) 

28 

Polybrominated  biphenyl  (Fl 

remaster 

FF   P  80 

Z 

1) 

12 

Polybrominated  biphenyl  (F< 

remaster 

FF       9 

17 

1) 

25 

Polychlorinated  biphenyl 

P  107 

P  122 

Polychlorlnated  biphenyls 

28 

2 

Postal  Ink 

P  76 

10 

Potassium  arsenate 

28 

12 

Potassium  chloride 

2 

2 

Potassium  dichromate 

2« 

6 

Prednisone 

2 

12 

Probenecid 

2 

12 

Probenecid 

It 

6 

Probenecid 

12 

9 

Procarbazine 

2« 

12 

Procarbazine  hydrochloride 

4 

7 

Procarbazine  hydrochloride 

28 

12 

Promethazine 

7 

12 

Promethazine 

13 

12 

Promethazine 

IB 

12 

Propantheline  bromide 

7 

2 

Propantheline  bromide 

13 

12 

Prop iolac tone 

3 

23 

Propiolactone 

B 

2 

Propiolactone 

2* 

28 

Propylene 

12 

6 

Propyl  gallate 

U 

2 

Propyl  gallate 

14 

17 

Pyrazinamide 

2 

12 

Pyridine 

12 

6 

^rllamine 

6 

2 

Pyrllamine 

18 

12 

Pyrllaraine 

12 

12 

Pyrllamine 

P  138 

6 

Pyrlmethamin* 

2 

2 

Quartz 

P  123 

6 

Quercetin 

10 

12 

fluercetin 

It 

6 

^inollne 

3 

12 

Quinollne 

B 

6 

P-Qulnone 

It 

6 

D  «  C  Red  9 

9 

15 

Red  14 

'  t 

15 

Reserpine 

t« 

P  113 

Retorcine  Blue 

« 

2 

Resorclnel 

18 

6 

Resorcinol 

12 

2 

Rhodamine  66 

12 

2 

Rlddelliine 

13 

7 

P-Rosanillne  hydrochloride 

12 
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TABLE  NO.         CHEMICAL 


TABLE  NO. 


Rottnon* 

Ro tenon* 

Rotenon* 

Roxarsonc 

Saccharin 

Saccharin 

Safrola 

Sal i  cylazotulf apyr i  dint 

Salicylasetulfapypidina 

Scopolamine 

Scopolamine 

Seneciphyllin* 

Silica 

Sodium  eluminosi licatc 

Sodium  aluninosilicate 

Sodium  arsenate 

Sodium  arsenite 

Sod  i  urn  az  i  de 

Sod  i  urn  az  i  de 

Sodium  azide 

Sodium  chromate 

Sodium  cyanurate 

Sodium  cyanurate 

Sodium  dehydroacetate 

Sodium  dichloroisocyanurate 

Sodium  di chromate 

Sodium  diethyldi thiocarbamate 

Sodium  dodecyl  sulfate 

Sodium  dodecyl  sulfate 

Sodium  (2-ethylhexyl (alcohol  sulfate 

Sodium  (2-ethylhexyl (alcohol  sulfate 

Sodium  fluoride 

Sodium  lignosulfonate 

Sodium  ricinoleate 

Sodium  seienite 

Sodium  thioglycolate 

Sodium  xylanesulfonate 

Sodium  xylenesulfonate 

Soots,  tars,  and  oils- 

Stannous  chloride 

Streptomycin  sulfate 

Streptomycin  sulfate 

Streptozotocin 

St vrene  oxide 

Sts'rene  oxide 

Succinic  acid  2>2-dimethylhydrazide 

Succinic  anhydride 

Sulfacetamide 

Sulfacetamide 

Sulfacetamide 

Sulfallate 

Sulfamethazine 

Sulfamethazine 

SulfamethaEine 

Sulfamethaizine 

Sulfe.i.ethaBine 

Sulfamethazine 

Sulfamethazine 

Sulfamethasinc 

Sulfamethizole 

Sulfamethirole  _     ^ 

Sulfanilamide 

Sulfani 1 amide 

Sulfanilamide 

Sulfanilamide 

Sulfathiazole 

Sulfathiazole 


6     3-Sulfolene 

12  4,4'-Sulfonyld<aniline 
12     Synthetic  Machine  oils 

12  TCDO/DHBA 

6  l>2i4>5-Tetrachlorobenzene 

28     2 » 3 . 7 . 6-Tetrachlorod  i  benzo-p-d<  0x1 n 

28  2,3. 7i8-Tetrachloro(li  benzo-p-di  oxi  n 
23     2>3i7f8-Tctrachlorodibenzo-p-dioxin. 

138  2i3>7i8-Tetrachlorodibenzo-p-d1oxin 

23  2«3i7t8-Tetrachlorodibenzo-p-dJoxln 

138  2i3r7>6-Tetrachlorodibenzo-p-dioxin 

7  2i3.7t6-Tetrachlorodibenzofur«n 
76  Tetrachlorodiphenylethane 

2  I>l>lt2-Tetrachloroethan« 

12  Iililt2-Tetrachloroethane 

28  l.l»1.2-Tetrachloroethane 

28  1.1.2.2-Tetraehloroethane 

8  l>lt2i2-Tetrachloroethane 

10  Tetrachloroethylene 
12  Tetrachloroethylene 

23  Tetrachloroethylene  ' 

6  Tetrachloroethylene 

12  Tetrachloroethylene 

Z^  Tetrachloroethylene 

2  Tetrachloroethylene 

28  Tetrachloroethylene 

6  Tetrachloroethylene 

6  Tetrachloroethylene 

11  Tetrachloroethylene 

6  li2>3>4-Tetrachloronaphthalene 

11  2»3.4.5-Tetrachloroni  trobenzen* 

12  2.3,5,6-Tetrachloroni  trobenzene 
2  2.3,5»6-Tetrachloroni  trobenzene 
2  2. 3»5.6-Tetrachloroni trobenzene 

19  Tetrachlorophthallc  anhydride 
2  Tetrachlorophthallc  anhydride 

12  Tetrachlorophthalic  anhydride 

2  Tetrachlorophthalic  anhydride 

28  Tetracycline  hydrochloride 

9  Tetracs'cline  hydrochloride 
2  Tetraethyllead 

8  Tetraethylthiuram  disulfide 

28  Tetraethyl  tin 

12  Tetrafluoroethylene 

18  Tetrafluoroethylene 

6  Tetrahydrofuran 
12  Tetrahydrofuran 

2  Tetrahydrofuran 

7  TetraKisChydroxymethyDphosphonium  chl 

8  or  i  de 

2  Tetrakis(hydroxymethyl>phosphonium  chl 

6  oride 

12  Tetramethyllead 

17  Tetrani tromethane 

20  Tetrani tromethane 
25  Tetrani tromethane 

107  Thenyldi amine 

110  Thenyldiamine 

138  Thenyldiamine 

23  Theophylline 

138  Thiazole 

2  <»,*-Thiobis(6-tert-butyl-M-cresol) 

8  *.<»-Thiobis(6-tert-butyl-iii-cresol  > 

23  4 ,4-Thi  ob  i  s ( 6-tert-butyl-m-cresol I 

138  Th i ocarban i 1 i de 

23  Thonzylamine  hydrochloride 

138  Thorium  dioxide 


t 

2 

'  76 

9 

6 

9 

S 

t 

7 

28 

•  103 

>  106 

6 

6 

11 

14 

6 

18 

7 

11 

11 

11 

11 

12 

14 

14 

14 

14 

14 

2 

t 

t 

7 

8 

S 

7 

6 

23 

6 

12 

2 

6 

120 

23 

24 

2 

7 

13 

£ 

12 

2 

'  Z 

8 

12 

10 

12 

138 

23 

6 

6 

23 

24 

5 

6 

28 
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THPS  tt 

Tttaniuin  ferrocene  { 

Titanium  ferrocene  9 

Titanium  ferrocene  .10 

Titanium  ferrocene  \z 

Tolbutamvdc  2 

Toluene  XO 

Toluene  XS 

Toluene  14 

Toluene  19 
Toluene                               p  117 

2>4-Toluene  di  isocyanate  ^ 

2.4-Toluene  diisocyanate  U 

2,4-Toluene  diisocyanate  14 

0-Toluidine  M 

0-Toluid1ne  hydrochloride  Z 

0-Toluidine  hydrochloride  26 

P-Tolylurea  4 

Toxaphene  4 

Toxaphene  24 

Tremoli  te  11 

Triamterene  f 

Triamterene  U 

Trtehlorfon  12 

Trichloroecetoni trile  6 

1.3.5-Trichlorobensene  5 

I»l.l-Trichloroethane  2 

l>l.l-Triehloroethane  U 

Trichloroethylene  U 

Trichloroethylene  U 

Trichloroethylene  H 

Trichloroethylene  12 

Trichloroethylene  14 

Trichloroethylene  14 

Trichloroethylene  14 

Trichloroethylene  14 

Trichlorofluorome thane  4 

2»4»6-Trichlorophenol  f 

2i*>S-Tr1chlorophenoxyacet1c  «ctd  5 

2»4,5-Tr1chlorophenoxyac«ttc  add  2 

2»4.5-Tr1chlorophenoxyaeet1c  acid  7 

l»2»3-Trichloropropane  2 

l«2i3-Tr1chloropropane  7 

1»2»3-Tr1chloropropane  8 

1.2»3-Tr1chloropropane  13 
1>2.3-Trichloropropane                  p  109 

Tricresyl  phosphate  7 

Tricresyl  phosphate  15 

Tri-m-cresyl  phosphate  6 

Triethanolamlne  7 

Trtethanolamine  4 

Triethanolamlne  2S 

Triethylamlne  4 

Tri ethylene  glycol  19 

Triethylene  glycol  dimethyl  •ther  '  19 
Trlethylenemelamine  p  40 
Trlethylenemelaraine  p  47 
Tri ethyl  lead                        p  120 

Triethyllead  chloride            '  6 

Triethyllead  chlor1d«  4 

Trifluralin  2 

Trifluralln  •  7 

Trifluralin  4 

Tr  1 hydroxybutyrophenon*  2 

Trimellltic  anhydride  4 

Trimellltic  anhydride  10 

Trimellltic  anhydride  12 
(FR  Doc.  82-12564  FUed  S-13-82;  8:4S  am| 
BtLUNQ  CODE  4140-01-C 


Trimellltic  anhydride 

Trimellltic  anhydride 

Trimetacresyl  phosphate 

Trimethoprim 

Trimethoprim 

Trimethoprim 

2 » 4 . 5-Tr  i  me  t  hoxy  benza  1  dehyde 

Trimethylamlne 

2>4t5-Tr1methylaniline 

Trimethyloxonlum  hexachloroantimonate 

Trimethyloxonlum  hexachloroantimonate 

Trimethyloxonlum  hexachloroantimonate 

Tri methyl thiourea 

2t4»6-Tr 1n1 trotoluene 

Trlorthocresyl  phosphate 

Triparacresyl  phosphate 

Tripelennamine 

Tripelennamlne 

Tripelennamine 

Tri phenyl  phosphate 

Tr1i(az1r1dinyl  )-phosphine  sulfide 

Tr1s(2-chloroethyl)  phosphate 

Tr1i(2-chloroethyl)  phosphate 

Tr1i(2-chloroethyl )  phosphate 

Tr1s(2-chloroethyl)phosph1t« 

Tr1i«l,3-dibromo-2-propyl)  phosphate 

Tr1«(2,3-dibromopropyl  I  phosphate 

Tr1t(2-ethylhexyl»  phosphate 

Tr1s(2-ethylhexyl)  phosphate 

Tr1s(2-ethylhexyl)  phosphite 

Trixylenyl  phosphate  mixed  Isomers 

Tungsten  carbide 

Urea 

Vat  Blue  1 

Vat  Blue  1 

Vat  Blue  1 

Vat  YelloM  4 

Vinyl  chloride 

Vinyl  chloride 

4-Vlnylcyclohexene 

4-V1nylcyclohexene 

Vinyl  cyclohexene  dioxide 

Vinyl  cyclohexene  dioxide 

Vinyl  cyclohexene  dioxide 

Vinyl  cyclohexene  dioxide 

Vinylldene  chloride 

Vinyl  toluene 

Vinyl  toluene 

Vitamin  0 

Vitamin  03 

Mitch  hazel 

Mitch  hazel 

Hollas tonite  calcium  silicates 

Hollastonite  calcium  silicates 

Xylenes*  commercial  mixture 

2>6-Xyl1d1ne 

2>&-Xyl1d1ne 

Sunset  Yellow  FCF  6 

Yellou  14 

Zearalenone 

Zearalcnone 

Zearalenone 

Zinc 

Ziram 

Ziram 

Ziram 

Zirconium  oxychlorid* 


19 

P   78 

P  109 

3 

6 

8 

23 

6 

2 

6 

23 

24 

6 

6 

P  109 

P  109 

10 

12 

P,  138 

6 

28 

10 

12 

2 

2 

P  37 

28 

12 

4 

2 

6 

P  123 

6 

23 

24 

P  138 

6 

28 

P  77. 

6 

12 

4 

10 

12 

12 

9 

12 

14 

6 

2 

4 

12 

4 

'U 

It 

2 

12 

» 

♦ 

t 

II 

14 

P  104 

4 

11 

14 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  benefit  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931,  as  amended  (48  Stat. 
1494,  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  1.1  (including  the  statutes  listed  at 
36  PR  306  following  Secretary  of  Labor's 
Order  No.  24-70)  containing  provisions 
for  the  payment  of  wages  which  are 
dependent  upon  determination  by  the 
Secretary  of  Labor  under  the  Davis- 
Bacon  Act;  and  pursuant  to  the 
provisions  of  part  1  of  subtitle  A  of  title 
29  of  Code  of  Federal  Regulations, 
Procedure  for  Predetermination  of  Wage 
Rates  (37  FR  21138)  and  of  Secretary  of 
Labor's  Orders  12-71  and  15-71  (36  FR 
8755,  8756).  The  prevailing  rates  and 
fringe  benefits  determined  in  these 
decisions  shall,  in  accordance  with  the 
provisions  of  the  foregoing  statutes, 
constitute  the  minimum  wages  payable 
on  Federal  and  federally  assisted 
construction  projects  to  laborers  and 
mechanics  of  the  specified  classes 
engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 


determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  pubhc 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  appUcable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR.  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

Modifications  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3. 1931.  as  amended  (46  Stat 
1494.  as  amended.  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  1.1  (including  the  statutes  listed  at 
36  FR  306  following  Secretary  of  Labor's 
Order  No.  24-70)  containing  provisions 
for  the  payment  of  wages  which  are 
dependent  upon  determination  by  the 
Secretary  of  Labor  under  the  Davis- 
Bacon  Act;  and  pursuant  to  the 
provisions  of  part  1  of  subtitle  A  of  title 
29  of  Code  of  Federal  Regulations, 
Procedure  for  Predetermination  of  Wage 
Rates  (37  FR  21138)  and  of  Secretary  of 
Labor's  orders  13-71  and  15-71  (36  FR 
8755,  8756).  The  prevailing  rates  and 
fringe  benefits  determined  in  foregoing 
general  wage  determination  decisions, 
as  hereby  modified,  and/or  superseded 
shall,  in  accordance  with  the  provisions 
of  the  foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 


specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  efiective  fiom  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 
encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration,  Wage  and  Hour 
Division,  Office  of  Government  Contract 
Wage  Standards,  Division  of 
Government  Contract  Wage 
Determinations,  Washington,  D.C.  20210. 
The  cause  for  not  utilizing  the 
rulemaking  procedures  prescribed  in  5 
U.S.C.  553  has  been  set  forth  in  the 
original  General  Determination 
Decision. 

Modifications  To  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publicafion 
in  the  Federal  Register  are  listed  with 
each  State. 

Colorado: 

COS1-5149 Sept  4,  1981 

CO82-5104 _ Fab.  26,  1982. 

Ksns&S' 

KS82-4013 „ Apr.  16, 1982. 

KS82-4015 - - —         Do. 

KS82-4016 -  Da 

KS82-4017 Do. 

New  Jereey  NJ81-3063 Deo.  28,  1981. 

Paonsylvanta 

PA81-3058 „ - Aug.  28,  1981 

PAa2-3O0e ~_ Feb.  26.  1981 

PA79-3020 July  20,  1979. 

Vermont:  V782-3003 Jan.  22.  1982. 

Maryland:  MDei-3074 Oct  9,  1981. 

Supersedeas  Decisions  To  General 
Wage  Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas      v 
decision  numbers  are  in  parentheses 
following  the  numbers  of  the  decisions 
being  superseded. 

Alabama  AL81-1125  (ALe2-f028) Dec.  30,  1980 

lllmon:  ILei-2027  (IL82-2033) June  19,  1961 

Indtana:  IN80-2058  (IN82-2030) July  26,  1980. 

Weel  Virginia:  VW80-3016  (WV82-3003) May  30,  1980. 

Penneylvania:  PA80-3075  (PA82-3016) Dec.  5.  1880. 
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Please  note  that  we  are  changing  the 
format  for  Federal  Register  wage 
decisions  to  coincide  with  the  provisions 
of  All  Agency  Memorandum  No.  132 
dated  January  29, 1980,  which  provides 
that  the  Department  of  Labor  will 
discontinue  identifying  fringe  benefits 
separately.  Rather,  they  will  be  stated 
as  a  composite  figure  which  is  the  total 
hourly  equivalent  value  of  fringe 
benefits  found  to  be  prevailing.  Fringe 
benefits  which  can  not  be  stated  in 
monetary  terms  will  be  shown  in 
footnotes.  This  procedures  will  be 
phased  in  gradually. 

Signed  at  Washington,  D.C.,  this  7th  day  of 
May,  1982. 

Dorothy  P.  Comm, 

Assistant  Administrator,  Wage  and  Hour 
Division. 
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Reader  Aids 


INFORMATION  AND  ASSISTANCE 


PUBLICATIONS 

Cod*  of  Foderal  Ragulaflons 

CFR  Unit 

General  informatioa.  index,  and  finding  aids 

Incorporation  by  reference 

Printing  schedules  and  pricing  information 


Corrections 

Daily  Issue  Unit 

General  information,  index,  and  finding  aids 

Privacy  Act 

Public  Inspection  Desk 

Scheduling  of  documents 

lam*        . , 

Indexes       | 

Law  numbers  and  dates 

Slip  law  orders  (CPO) 
Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  President 

Weekly  Compilation  of  Presidential  DocumenU 

United  States  Government  Manual 

SERVICES 

Agency  services 

Automation 

Library 

Magnetic  tapes  of  PR  issues  and  CFR 

volumes  (GPO) 
Public  Inspection  Desk 
Special  Projects 
Subscription  orders  (GPO) 
Subscriptiwi  problems  (GPO) 
TTY  for  the  deaf 


202-523-341* 
523-3517 
523-5227 
523-4534 
523-3419 


523-5237 
523-5237 
523-5227 
523-5237 
523-5215 

523-3107 


523-52S2 
523-5282 
523-5266 
275-3030 

523-5233 
523-5235 
523-5235 

523-5230 


523-4534 
523-3406 
523-4966 
27S-2667 

S23-S215 
523-4534 
763-3236 
275-3054 
523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES.  MAY 

18S47-191 10 3 

19111-19306 4 

1 9307-1 9496 5 

1 9497-1 9656 6 

1 9657-1 9960 7 

19961-20104 10 

20105-20284 11 

20285-20542. 12 

20543-20738 13 

20739-21002. 14 


Federal  Register 

VoL  47.  No.  94 
Friday.  May  14.  1982 


CFR  PARTS  AFFECTED  DURING  MAY 


At  the  end  of  each  month,  the  Office  of  the  Feder^  Register 
JxAiishes  separately  a  iist  of  CFR  Sections  Affected  (LSA),  whtdh 
ists  parts  and  sections  affected  by  documents  put)ished  since 
6ie  revision  date  of  each  title. 


3CFR 


Febnjary27. 1917 

(Ftevoked  in  part 

by  PLO  6242) 20590 

12356  (5te  Older 

of  May  7.  1982) 20105 

May  7. 1982. 20105 

4334  (Revoked  in  part 

by  Proa  4941) 19661 

4534  (See  4938) 19307 

4610  (Revoked  in  part 

by  Proc.  4941) 19661 

4663  (Revoked  m  part 

by  Proc  4941) 19661 

4770  (Revoked  in  pen 

by  Proc.  4941) 19661 

4887  (Revoked  in  part 

by  F»roc.  4940) 19657 

4938. 19307 

4939 19509 

4940 19657 

4941 19661 

4942. 20543 

5CFR 


21 3 20264 

752. 20264 

900 20142 

950 20266 

7CFR 

52. 20107 

66 19309.  20544 

246. 20106 

253 19665 

272. 19940,  20739 

273.. 19940,  20739 

274 20739 

371 19961 

701 20109 

908 1951 1.  20545 

910 19667.  20743 

9ia 20285 

961 1 9666 

991 18847 

101 1 20743 

1006 19313 

1007 19313 

1011 19313.  19667 

1012 19313 

1048. 20285 

1421 20744 

1700-1799 19111 

1701™ 19671.  20747 

1661 1 9962 

187a 19962 

1985 19962 

1980 19112 


226.. 


272_ 

273_ 
932.. 


.20144 
.19943 
.19943 
.20593 


1033.. 


12S0_ 


1701. 


.20146 
.20256 
.20782 


6CFR 

1O0 

236 


274„ 


-..  19671 
-.20110 
„  19315 


214 „ 20147 

9CFR 

Prapaead  Rules: 

201 2031 1 

203 2031 1 

307 19701 

381 19701 

10  CFR 

20 18511 

50. 18512 

73 191 12 

458 19960 


.20783 
.19304 
.19304 
.18304 
.19703 
.19703 
.19703 


Ch.  I.... 
Ch.ll„. 
Ch  HI.. 
Ch.  X... 
10.. 
11. 


25.-...„ 
34.. 
50.. 
95.. 


205... 
430... 


600 

12  CFR 

204 

208 

213.._f.._ 
217 


.19152.  20148 
.19543 
.19703 
.18907 
.19369 
. 19154 


.16847 
.19320 
.20545 


550- 


561™. 
S63tx. 


564„ 


GKHL. 
226.„ 


341„ 
545- 


555- 


556« 


561.. 


.20747. 
20748 
-19115 
-20748 
-19672 
-20748 

.18906 
-20603 

-18910 
-19711 
-19711 
-19154 
-19711 
-20616 


11 
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570 1971 1 

13CFR 

305 1 9982 

306 1 9982 

307 19982 

308 19982 

Proposed  Rules: 

Ch.  1 19156 

121 18992 

1 23 2031 5 

14CFR 

39 18848,  19513, 

19514.19984-19988, 
20562 

71 19515,  19516,  20564- 

20569 

73 20570 

75 20569 

91 „ 1 9989 

97 18849 

297 19683 

31 5 „. 1 9688 

380 1 9690 

1 201 20571 

Proposed  Rules: 

39 20001 

71 19551-19554 

73 20620 

399 18913 

15CFR 

385 19516 

904 1 9990 

931 20110 

Proposed  Rules: 

1 7a. 20316 

16CFR 

13 „ 19990 

Proposed  Rules: 

Ch.  II 19369 

17CFR 

200 20287,  20290 

230 „ 20290 

239 20290 

Proposed  Rules: 

210 19719 

240 20783 

249 20783 


18CFR 

1 

lb 

2 

3 

3a 

3c 


1901 

1901 

1901 

1901 

1901 

1901 

4 19014,  20295 

1 2 1 901 


16.... 
25.... 
32.... 
33.... 
34.... 
35.... 
41.... 
45.... 
131.. 
152.. 
153.. 
154.. 


,1901 
,1901 
,1901 
,1901 
,1901 
.1901 
.1901 
.1901 
.1901 
.1901 
.1901 
.1901 


156 

157 

158 

250 

270. 

271 

275 

19014 

19014 

19014 

19014 

....19014 

19014, 

20573-20576 
19014 

281 

19014 

282 

19014 

284 — 

288. 

19014 

19014 

292 

19014 

294 

20296 

375 „ 

19014 

385 

19014 

388 

19014 

Proposed  Rules: 

154 

157 

.19157,20621 
20621 

260 

20317 

C  '  1  ••••••••■•■••••••••••■ 

375 

.19157.19719 
20621 

381 ™. 

„„     20621 

19CFR 

10 IZ!."!...!. 

.  19517,  20750 
20752 

19 

20753 

162 

20753 

Proposed  Rutesc 
146 

20627 

20CFR 

410 

19116 

Proposed  Rules: 
260 

20797 

404 

19620 

21CFR 

193 

436 

....19321 
20755 

510 

20755 

20757 

520 

20757 

522 

529 

20757 

20758 

546 

?01 1 1 

558 19117-19120,  20112, 

20758-20760 

561 19322,  20297 

rioposed  Rules: 

314 199S4 

357 

19721 

433 

19954 

510 

19954 

24CFR 

Ch.  M 

120 

20113 

20298 

255 

20760 

805 

19120 

885. 

20113 

860. 

^ 19120 

861 

19120 

865 

19120 

888 

19124 

19128 

rioposed  Hjleii 
115 

20317 

200 

203 

204 

207 

.18914,20149 
.20149,20319 
.20149,20319 
„„ 20319 

209  

20149 

211 

20149 

213 

20319 

215 „ 

220 _ 

.18914,20149 
20319 

221 

228 

.20149.  20319 
20149 

232 

20319 

235 

.18914,  20149 

236 

812 

26CFR 
Propoeed  Rules: 

1 

.18914,20149 
.18914,20149 

20802 

53 

20629 

27CFR 

9 

.  20298,  20300 

240 

20302 

252 

20302 

9 

„....  20321 

29CFR 

2601 

19130 

2619 

20761 

Ch.  XXVI 

1602 

19373 

20630 

1910     ..     . 

20324  20803 

1915-1918 

20803 

1926 

20803 

2645 

19376 

30CFR 

221 

925 

.- 20762 

20116 

948 

20119 

Ch.  VII 

18920 

221 

20324 

231 

20324 

701 

715 

20631 

20631 

717. 20631 

783 1 9076 

784 

20631 

785 

816 

.19076,20631 
20631 

817 

818 

20631 

20631 

819 

20631 

823 

..  19076,20631 

824 

. 20631 

826 

843 

20631 

850 

20631 

901 

20631 

19721 

938 

19721 

944 

20002 

946 

20152 

950 

20002 

31CFR 

6 

20763 

32CFR 

92 

19322 

199 

.20122,20123 

706 

19517 

Proposed  Rules: 
505 

33CFR 

80 

„ 19518 

..„ 20577 

93 

94 

95.... 

19518 

19518 

19518 

96 „ 

100 

110 

117 

19518 

18851 

.19519,20577 
20579 

165 

18851 

166 

20580 

209 

20580 

401 _.. 

110 

165 _ 

.„ 20581 

.19555.20633 
20634 

34CFR 

636 

655 

656 

657 

2058? 

..„. 20582 

20582 

..„ 20582 

658 

660 

20682 

20582 

690 

20737 

Propoeed  RuIeK 
SubtitJe  A. 

„ 20809 

Ch.  I-IV 

Ch.  VI 

20809 

20809 

Ch.  VII 

20809 

668 

19288 

690 

19288 

36CFR 


Proposed  Rules: 
7._ _.. 

19171 

38CFR 

3 

.19131,20767 

Proposed  Rules: 

3 

21 . 

39CFR 

265 

20004 

19380 

20303 

775 

19991 

Proposed  Rules 

111 ;.... 

20006 

232. 

20326 

3000 

19131 

40CFR 

33 

35 

20474 

20450 

51 

20124 

52 18854-18860,  19133- 

19135, 19326-19380, 19620- 

19523, 19694, 19992-19994, 

20124-20126,  20304, 20583, 

20586, 20769-20771 

60 20305 

61 20305 

62 20126,  20490-20494 

81 18861,  19136,  19137, 

19526, 20306, 20o86, 20072 

123 19698,  20773 

180 19335,  20307 

264 1 9995 

265 1 9995 

761 _ 1 9526 

riupussd  Rules: 

35 20470 
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lu 


52. 19556.  19722.  20007. 

20327.20624 

60.._ 19724 

81 18922 

87 20153 

122. 19381. 19726 

123 19172. 19381. 19382. 

19726 

124. 1 19381. 19726 

146. 19381.  19726 

180 19382.  20328.  20635 

228. 20639 

262. :.„  20006 

41CFR 


45CFR 

5 

205.. 


.20309 
.18879 


<»t  101... 

20589 

1-1 

_.   ...20532 

1-4 „. 

1-7 

20532 

20432 

5-6 

5A-7^ 

1886? 

..   18862 

5B-1 

58-2. 



18865 

IRfllS 

58-16 

18865 

8-3 

.    IBflfiS 

Ch.  51 

Ch.  9 

101-41... 

Mes: 

20156 

18923 

19S56 

42CFR 

110 

„ 19336 

Proposed  1 
405 

Mn: 

200S9 

48r 

20092 

43CFR 

Pub«c  Land  Orders: 
6098  (See  PLO's 

6199  and  6245) 20775 

6103  (corrected  by 

PLO  6243 20590 

6199  (See 

PLO  6245) 20775 

6241 1 9344 

6242 20590 

6243 20590 

6244 20590 

6245 20775 

Proposed  Riites: 

Subtitle  A. 20009 

Subtitle  B. 20009 

23 .»••.•«» i90oo 

1 820 _... 1 9060 

1 860 1 9060 

2820 20009 

3600 19066 

361 0 1 9066 

3620 1 9066 

3830 1 9298 

44CFR 

61 19138 

64 18867.  19344 

65 1 8869 

70 18870-18879 

80 19347 

81 19347 

82 1 9347 

83 „ 19347 

84 19347 

PropOMd  RuIm: 

67 19172-19187.  19383. 

19556 


46CFR 


1_ 
10. 
12.. 
153- 


18929 
.18929 
.18929 
.20064 


.20084 
....  18929 


154... 
187 

47CFR 

0 20129 

1 19357 

2. 18881. 19187. 19357 

21 19187 

22. 19187 

31 19361 

61 18883 

73 18900-18902,  20130- 

20136 

81 18881.  19187 

83 18881.  20775 

87 ,. 19187 

90 19187,  19357.  19527 

95. 19187.  19367 

97 19368 


Ch.  I _ 19726,  20328 

2 18932 

21 18932 

73.. 18934,  18936,  20156- 

20164,20827.20828 

74. 18932 

94 18932 

97 201 65 

48CFR 


ProposMi  RutoK 
32.Z"""""""""'. 

49CFR 

1 

173 ™.    ._ 

19193 

19193 

18903 

_„ 20591 

178 

571. 

18904 

..    „     .18904 

1033...    

1034 

19150 

19700 

1039 

1100.... 

1249 

20591 

18906 

19150 

ProposMi  Rules: 
531 

20639 

171. 

19566 

172.... 

50CFR 

17 

230 

— 19566 

.  19539.  19995 
.„ 20137 

301 

611 

19999 

20775 

650 

651 

658 

20776 

20781 

20310 

Proposed  Ruiss: 

18 

216 

20508 

..    20496 

651......      

652. 

674 

19151 

18939 

20830 

IV 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agetioes  have  agreed  to  publish  all      This  is  a  voluntary  program.  (See  OFR  NOTICE 
documents  on  two  assigned  days  of  the  week           41  FR  32914,  AiigiKt  6,  1976.) 
(Monday/Thursday  or  Tuesday/Friday). 

Mond^f                                       Tumd^r                                       Wwdnnduf                                  thundrnt 

FiHv 

DOT/SECRETARY 


USDA/ASCS 


DOT/SECRETARY 


USDA/ASCS 


CX)T/COAST  GUARD 


USDA/FNS 


DOT/COAST  GUARD 


USDA/FNS 


DOT/FAA 


USDA/REA 


DOT/FAA 


USDA/REA 


DOT/FHWA 


USDA/SCS 


DOT/FHWA 


USDA/SCS 


DOT/FRA 


MSPB/OPM 


DOT/FRA 


MSPB/OPM 


DOT/MA 


LABOR 


DOT/MA 


LABOR 


DOT/NHTSA 


HHS/FDA 


DOT/NHTSA 


HHS/FDA 


DOT/RSPA 


DOT/RSPA 


DOT/SLSDC 


DOT/SLSDC 


DOT/UMTA 


DOT/UMTA 


Documents  normally  scheduled  for 
publication  on  a  day  ttiat  will  be  a 
Federal  hoMay  will  be  published  the  next 
work  day  lolk)wing  the  hoMay.  Comments 
on  this  program  are  still  invited. 


Comn)ents  should  be  sutvnitted  to  the 
Day-of-the-Week  Program  Coordinator, 
OffKa  of  the  Federal  Register,  Natxxial 
Archives  and  Records  Sennce.  General 
Senricea  Administration,  Washington,  D.C. 
20408. 


List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today's  List  of  Public 
Laws. 

Last  Listing  May  13, 1982 


Just  Released 


Code  of 
Federal 
Regulations 

Revised  as  of  January  1,  1982 


Quantity        Volume 


Title  4— Accounts 

Title  16— Commercial  Practices 
(Part  1000  to  end) 


Price 

$7.50 
7.50 

Totai  Order 


Amount 

$ 


A  Cumulative  checklist  o»  CFR  issuances  (or  1981  appears  In  the  back  of  the  first  issue  of  the  Federal  Register 
each  month  m  the  Reader  Aids  section.  In  addition,  a  checklist  of  current  CFR  volurrws,  comprising  a  complete 
CFR  set,  appears  each  month  in  the  LSA  (List  of  CFR  Sections  Affected). 


Please  do  not  detach 


Order  Form 


Enck)sedfind  $_ 


Mail  to:  Superintendent  of  Documents.  U.S.  Government  Printing  Office,  Washington,  O.C.  20402 


.  Make  ctieck  or  money  order  payable 


to  SuperintenderM  of  Documents.  (Please  do  not  send  cash  or 
stamps).  Include  an  additional  25%  (or  foreign  mailing. 

Chvg*  to  my  O^nk  Aooount  No. 

~  D-D 


VISA* 


Order  No.. 


(MoflMCaRl) 


Please  send  me  the  Code  of  Federal  Regulatiorts  publications  I  have 
selected  above. 


Name— First,  Last 


LUill  M  I  II  M  I  I 

Con 


City 

u 


LL 


mpany  name  or  additional  address  line 
I     I     I     I     I     I     I 


(or  Country) 


PLEASE  PRINT  OR  TYPE 


11 


State 


11 


11 


ZIP  Code 


CradH  Caid  Onm  Only 

Total  charges  $ 


Credit 
Card  No. 


Expiration  Date  p 
Month/Year         L 


u 


u 


Fill  in  the  boxes  below 


For  Office  Use  Only. 

Quantity    Charges 


Enclosed 

To  be  mailed 

Subscriptions 

Postage 

Foreign  handling 

MMOB 

OPNR 

UPNS 

Discount 

Refund 

5-17-82 

Vol  47        No.  95 

Pages  21003-21230 


Monday 
May  17,  1982 


Selected  Subjects 


Accounting: 

Securities  and  Rxchange  Commission 

Air  Pollution  Control: 

Environmental  Protection  Agency 

Aviation  Safety: 

Federal  Aviation  Administration 
Banlcs,  Banking: 

Fann  Credit  Administration 

Coastal  Zone: 

National  Oceanic  and  Atmospheric  Administration 
Commodity  Futures: 

Commodity  Futures  Trading  Commission 

Flammable  Materials: 
Consumer  Product  Safety  Commission 

Government  Employees: 

Personnel  Management  Office 

Grant  Programs— Law: 

Juvenile  Justice  and  Delinquency  Prevention  Ofiice 

ffWWTtTMtt  MatBi  lali. 
Environmental  Protection  Agency 

Hazardous  Materials  Transportation: 

Coast  Guard 

Marine  Safety: 

Coast  Guard 

Maritime  Carriers: 

Federal  Maritime  Commission 


CONTMUCO  MSIOI 
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FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Service,  General  Services  Administration,  Washington. 
D.C.  20408,  under  the  Federal  Register  Act  (49  Stat  500,  as 
amended:  44  U.S.C  Ch.  IS)  and  the  regulations  of  the 
Administrative  Committee  of  the  Federal  Register  (1  CFR  Ch.  Q. 
Distribution  is  made  only  by  the  Superintendent  of  Documents, 
US.  Government  Printing  Office,  Washington,  D.C.  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  docimients  having  general 
applicability  and  legal  effect  documents  required  to  be 
published  by  Act  of  Congress  and  other  Federal  agency 
documents  of  public  interest  Docimients  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Regbter  %vill  be  furnished  by  mail  to  subscribers, 
free  of  postage,  for  $300.00  per  year,  or  $150.00  for  six  months, 
payable  in  advance.  The  charge  for  Individual  copies  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office. 
Washington.  D.C.  20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 


Selected  Subjects 


Medicaid: 

Health  Care  Financing  Administration 

Medicare: 

Health  Care  Financing  Administration 

Mortgages: 

Housing  and  Urban  Development  Department 

Organization  and  Functions  (Government  Agencies): 

Customs  Service 

Privacy: 

Education  Department 

Probation  and  Parole: 

Parole  Commission 

Railroads: 

Interstate  Conmierce  Commission 

Savings  and  Loan  Associations: 

Federal  Home  Loan  Bank  Board 


Editor's  Note: 

The  list  of  subjects  on  the  cover  is  designed  to  assist  those  users  who  review  the  Federal  Register  for  broad 
subject  areas.  The  list  is  compiled  from  subject  terms  supplied  by  agencies  for  certain  of  their  rule  and  proposed  rule 
documents  as  required  by  1  CFR  18.20.  Subject  terms  in  the  list  may  refer  to  more  than  one  document.  To  locate  the 
documents  in  the  Federal  Register  covered  by  the  subject  terms  in  the  list,  users  should  consult  the  Table  of  Contents 
imder  the  appropriate  agency.  We  remind  users  that  the  list  is  a  selective  supplement  to  the  Table  of  Contents  and 
should  not  be  construed  as  comprehensive. 

This  list  is  an  experiment.  We  hope  it  will  prove  useful  to  those  users  inconvenienced  by  the  discontinuation  of 
the  "Highlights"  In  February  because  of  reduced  personnel  resources  at  the  Office  of  the  Federal  Register.  For  this 
new  list  our  editors  simply  select  subject  terms  from  those  appearing  in  the  edition's  rule  and  proposed  rule 
documents  rather  than  perform  the  detailed  analytical  work  whidi  was  needed  to  produce  the  "Highlights". 

Comments  on  this  list  may  be  sent  to  Martha  Girard,  Director,  Executive  Agencies  Division  (NFE).  Office  of  the 
Federal  Register.  NARS/GSA.  Washington,  D.C.  20408.  Phone  (202)  523-5240  (not  a  toll  free  number]. 
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21214 


21159 


grlculture  Department 

See  Federal  Grain  Inspection  Service;  Forest 
Service. 

Air  Force  Department 
^loncEs 

Meetings: 
Scientific  Advisory  Board  (2  donnnents] 

Antitrust  Division 

liOTICES 

Competitive  impact  statements  and  proposed 

consent  judgments: 

Western  Electric  Co.,  Ina  and  American 
I  Telephone  &  Telegraph  Co.;  public  comments  and 

response;  armouncement  of  availability  and  list 
j  ofcommenters 

Arts  and  Humanities,  National  Fotrndation 

NOTICES 

Meetings; 
Humanities  Advisory  Panel  [2  documents) 


Civil  Aeronautics  Board 

PROPOSED  RUUES 
21069     Regulatory  agenda 
NOTICES 

21114     Certificates  of  public  convenience  and  necessity 

and  foreign  air  carrier  permits;  weekly  applications 
Hearings,  etc.: 

21114        Air  Niagara  fitness  investigation 

Coast  Guard 

RULES 

Dangerous  cargoes: 
21198        Self-propelled  vessels  carrying  hazardous  liquids; 

safety  requirements 
21041     Visual  distress  signal  violations;  written  warnings 

by  Coast  Guard  boarding  officers 


Comr 


imerce  Department 

See  International  Trade  Administration;  National 
Bureau  of  Standards;  National  Oceanic  and 
Atmospheric  Administration. 
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21174 


21089 
21085 
21081 


>mmodity  Futures  Trading  Commission 

RULES 

Omnibus  accounts;  gross  collection  of  exchange-set 

margins 

NOTICES 

Meetings;  Sunshine  Act  (2  documents) 

Consumer  Product  Safety  Commission 

PROPOSED  RULES 

Flammamable  fabrics: 
Children's  sleepwear  standard  (sizes  7-14);  use 
of  alternate  test  apparatus  and  procedures 
Children's  sleepwear  standard  (sizes  0-6X);  use 
of  alternate  test  apparatus  and  procedures 
Clothing  textiles  standard;  use  of  alternate  test 
apparatus  and  procedures 
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21118, 
21119 


Customs  Service 

RULES 

Organization  and  functions;  field  oisanization; 
ports  of  entry,  etc.: 
Gramercy,  La.,  et  aL 

Defense  Department 

See  also  Air  Force  Department 

NOTICES 

Meetings: 
DIA  Advisory  Committee  (3  documents) 


Education  Department 

PROPOSED  RULES 

21096  Privacy  Act;  implementation 

Energy  Department 

See  Federal  Energy  Regulatory  Commimion. 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States,  etcj 

21042  Wisconsin 

Hazardous  waste  programs;  interim  aatborizatknis; 
various  States: 

21043  Illinois 
PROPOSED  RULES 

Air  quality  implementation  plans;  aiqnoval  and 
promulgation;  various  States,  etc: 

21097  Idaho 

Water  pollution  control: 
21 103        Ocean  dumping;  Gulf  of  Mexico;  site  designation; 
correction 

NOTICES 

Toxic  and  hazardous  substances  ccmtrob 
21141         Premanufacture  notices  review  period  extensions. 

Equal  Employment  Opportunity  Commisaion 

NOTICES 
21174     Meetings;  Sunshine  Act 


Farm  Credit  Administration 

RULES 

Loan  policies  and  operations: 
Cooperative  banks;  financial  and  leverage  leases 
involving  noncooperative  lessors,  eta 
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21003 
21004 
21007 
21005, 
21006 


21078 
21079 


Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Hiller 

Robinson 
Standard  instrument  approach  procedures 
Transition  areas  (3  doctmients) 

PROPOSED  RULES 
Airworthiness  standards: 

Transport  category  rotorcraft  certification;  draft 

advisory  circular 
Control  zones  and  transition  areas 
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21080    Transition  areas 

Federal  Communications  Commission 

NOTICES 

Hearings,  etc.: 

21141  American  Telephone  &  Telegraph  Co. 

21142  Mobile  Phone  of  Texas,  Inc..  et  aL 

Federal  Deposit  Insurance  Corporation 

NOTICES 
21 174     Meetings;  Sunshine  Act 

Federal  Election  Commission 

NOTICES 

Special  elections;  filing  dates: 
21142        Ohio 


21119 

21119 

21119 

21121 

21122 

21122 

21122, 

21123 

21124 

21124 

21124, 

21125 

21125 

21120 


21 125, 
21134 


21113 


21056 


21051 
21110 

21143 
21174 


Federal  Energy  Regulatory  Commission 

NOTICES 

Federal  Power  Commission  reports;  availability 
Hearings,  etc.: 

Consolidated  Gas  Supply  Corp. 

Kansas  City  Power  &  Light  Co. 

Michigan  Wisconsin  Pipe  Line  Co.  et  aL 

Montana-Dal(ota  Utilities  Co. 

Mountain  Fuel  Supply  Co.  et  al. 

Northern  Natural  Gas  Co.  (2  documents] 

Panhandle  Eastern  Pipe  Line  Co. 

Tennessee  Gas  Pipeline  Co. 

Transcontinental  Gas  Pipe  Line  Corp.  (2 

dociunents] 

United  Gas  Pipe  Line  Co. 
Natural  gas  companies: 

Certificates  of  public  convenience  and  necessity; 

appUcations,  abandonment  of  service  and 

petitions  to  amend 
Natural  Gas  Policy  Act: 

Jurisdictional  agency  determinations  (2 

documents) 

Federal  Grain  Inspection  Service 

NOTICES 

Agency  designation  actions: 
Kansas 

Federal  Home  Loan  Bank  Board 

PROPOSED  RULES 

Federal  Savings  and  Loan  Insurance  Corporation: 
Conversions  from  mutual  to  stock  form,  issuance 
of  mutual  capital  certificates  and  debt  securities, 
etc.;  information  disclosure  requirements 

Federal  Maritime  Commission 

RULES 

Equipment  interchange  agreements,  exclusive;  filing 

and  approval  requirements  exemption 

PROPOSED  RULES 

Regulatory  agenda 

NOTICES 

Energy  and  environmental  statements;  availability. 

etc.: 
North  Atlantic  Mediterranean  Freight  Conference 
et  al.;  ocean  commerce  between  U.S.  North 
Atlantic  ports  and  Mediterranean  Sea  ports,  eta 

Meetings;  Sunshine  Act 


Federal  Reserve  System 

NOTICES 

Applications,  eta: 

21146  Bethesda  Bancorporation  et  aL 

21147  Bluegrass  Bancshares,  Inc.,  et  aL 
21143        Crown  Bancshares,  Inc.,  et  al. 
21143        East-Tex  Bancorp.,  Inc. 

21143  First  Bancgroup-Alabama,  Inc. 

21147        International  Bancshares  of  Oklahoma,  Inc. 
21146        Susquehanna  Bancshares,  Inc.,  et  el. 
21145        Thomas  L  Karsten  Associates 

BarJc  holding  companies;  proposed  de  novo 

nonbank  activities: 
21145        Manufacturers  Hanover  Consumer  Services,  Inc., 
etaL 

21144  Manufacturers  Hanover  Corp.  et  al. 
21175     Meetings;  Sunshine  Act 

Forest  Service 

NOTICES 

Wilderness  study  areas: 
21113        Tongass  National  Forest,  Alaska;  legal 

descriptions  and  maps  for  National  Forest 
Wildernesses  in  Alaska 

General  Services  Administration 

NOTICES 

Authority  delegations: 
21147,       Defense  Department  Secretary  (2  documents) 
21148 

Healtt)  and  Human  Services  Department 

See  Health  Care  Financing  Administration;  Human 
Development  Services  Office. 


Health  Care  Financing  Administration 

RULES 

Medicaid  and  medicare: 

Nurse-midwife  services;  interim  rule  and  request 

for  comments 
PROPOSED  RULES 

Medicare: 
Automobile,  liability,  and  employer  group  health 
insurance;  services  covered  under 
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21103 


21093 


21190 


21114 


21115 


Housing  and  Urt>an  Development  Department 

PROPOSED  RULES 

Federal  National  Mortgage  Association,  maximum 
debt-to-capital  ratio 

Human  Development  Services  Office 

NOTICES 

Grant  applications  and  proposals;  closing  dates: 
Head  Start  training  and  technical  assistance 
program 

Interior  Department 

See  Land  Management  Bureau;  Minerals 
Management  Service;  Surface  Mining  Reclamation 
and  Enforcement  Office. 

International  Trade  Administration 

NOTICES 

Countervailing  duties: 

Prestressed  concrete  steel  wire  strand  from 

France 
Scientific  articles;  duty  firee  entry: 

Massachusetts  Institute  of  Technology 


2111 

2111 

2111 

2111 

2111 

2111 

2111 
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21115        University  of  Maine  at  Orono 
pntematkMial  Trade  Commission 

NOTICES 
21175     Meetings;  Sunshine  Act 


21052 


21149 
21149 


Interstate  Commerce  Commission 

RULES 

Railroad  car  service  orders;  various  companies: 

Chicago,  Rock  Island  &  Pacific  Railroad  Co.; 

track  use  by  various  railroads 
NOTICES 
Motor  carriers: 

Permanent  authority  applications;  correction 

Temporary  authority  applications 


jkist 


21226 


Btice  Department 

See  Antitrust  Division;  Juvenile  Justice  and 
Delinquency  Prevention  Office;  Parole  Commission. 

Anreniie  Justice  and  Delinquency  Prevention 
Office 

RULES 

Formula  grants  for  juvenile  justice;  valid  court 
order;  final  rule  and  request  for  comments 


Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
21148        Big  Dry  vegetation  allocation  on  public  lands  in 
eastern  Montana 


Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur 
operations;  development  and  production  plans: 
Chevron  U.S.A.  Ina 


21148 


21115 


21003 


21009 


21117 
21118 
21118 

21116 
21116 
21116, 
21117 


21160 


National  Bureau  of  Standards 

NOTICES 

Meetings: 
Product  Standards  Policy  Office  transfer  and 
reogranization 

Nationai  Credit  Union  Administration 

RULES 

Federal  credit  unions: 

Payout  priorities  for  involuntary  liquidation; 
I  interpretation  and  policy  statement;  correction 

Nationai  Oceanic  and  Atmospheric 
Administration 

RULES 

Coastal  zone  management  program;  administration. 

improvement 

NOTICES 

Marine  mammal  permit  applications: 

Durov  Zoo  Animals  World 

Graybill,  Michael 

National  Zoological  Parii 
Meetings: 

Mid-Atlantic  Fishery  Management  Council 

Pacific  Fishery  Management  Council 
Vessel  ownership  transfer  (2  docxmients) 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 
Baltimore  Gas  &  Qectric  Co. 


21161  Carolina  Power  &  Light  Co. 

21164        Connecticut  Yankee  Atomic  Power  Ca  et  al 

21162  Florida  Power  &  Light  Co. 
21166        Nuclear  Fuel  Services,  Inc.,  et  aL 

21 166  Power  Authority  of  State  of  New  York 

21167  Southern  California  Edison  Co.  et  al. 
Meeting: 

21168  Ad  Hoc  Committee  for  Review  of  Nuclear 
Reactor  Licensing  Reform  Proposals 

21160        Reactor  Safeguards  Advisory  Committee 

Parole  Commission 

RULES 

Federal  prisoners;  paroling,  recommitting,  and 
supervising: 
21041        Parole  consideration  waiver  simplifiction  of 
procedural  requirements 

PROPOSED  RULES 

Federal  prisoners;  paroling,  recommitting,  and 
supervising: 
21095        Appellate  hearings;  elimination  of  oral 
presentations  in  certain  cases,  etc. 

Personnel  Managemerrt  Office 

PROPOSED  RULES 

Excepted  service: 
21055        Schedule  B  appointment  authority  for 

professional  and  administrative  career  positions; 
correction  and  republication 

President's  Task  Force  on  Private  Sector 
Initiatives 

NOTICES 

21168     Meetings 


Research  and  Special  Programs  Administration, 
Transportation  Department 

NOTICES 

Hazardous  materials: 
AppUcations;  exemptions,  renewals,  etc. 


21172 


21030 
21028 


21169 
21169 


Securities  and  Exchange  Commission 

RULES 

Accounting  bulletins,  staff: 
Accounting  and  auditing  enforcement  releases 
index;  interpretation 
Financial  reporting  policies  codification; 
interpretation  and  availability 

NOTICES 

Agency  forms  submitted  to  0MB  for  review 
Hearings,  etc.: 

New  England  Electric  System 
Self-regulatory  organizations;  proposed  rule 
changes: 


21169 
21170 

Chicago  Board  Options  Exchange,  Inc. 
Options  Clearing  Corp. 

SmaN  Business  Administration 

21171 

21171 
21172 

NOTICES 

Apphcations,  etc.: 
First  Wall  Street  Small  Business  Investment  Co 
Inc. 

FSA  Capital,  Ltd. 
MRN  CapiUl  Ca 

VI 
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Surface  Mining  Redamation  and  Enforcement 
Office 

PROPOSED  RULES 

Permanent  program  submission;  various  States: 
Tennessee;  comment  period  reopened 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration; 
Research  and  Speical  Programs  Administration. 
Transportation  IDepartment 


Treasury  Department 

See  Customs  Service. 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunrtents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulatjons,  which  is 
published  under  50  titles  pursuant  to  44 
use.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  booics  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
month.- 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Ch.  VIII 

Interpretive  Ruling  and  PoNcy 
Statement;  Payout  Priorities  of  An 
Involuntarily  Liquidating  Federal  Credit 
Union 

Correction  ■ 

In  FR  Doc.  82-11526  appearing  on 
page  18122  in  the  issue  of  Wednesday, 
April  28. 1982,  make  the  following 
correction: 

On  page  18123,  center  column,  seven 
lines  from  the  botton  of  the  page,  "the 
Board  will  not  treat"  should  have  read 
"the  Board  will  now  treat". 
BHJJtM  cooc  ises-01-ii 


FARM  CREDIT  ADMINISTRATION 
12  CFR  Part  614 

Loan  Policies  and  Operations;  Banks 
for  Cooperatives 

agency:  Farm  Credit  Administration. 
action:  Final  rule. 

SUIMMARY:  The  Farm  Credit 
Administration,  by  its  Federal  Farm 
Credit  board,  adopts  and  publishes  an 
amendment  to  its  regulation  concerning 
the  banks  for  cooperatives  of  the  Farm 
Credit  System.  This  amendment,  wliich 
implements  new  authorities  conferred 
on  institutions  of  the  Farm  Credit 
System  by  the  Farm  Credit  Act 
Amendments  of  1980  (Pub.  L  96-592), 
authorizes  banks  for  cooperatives  to 
Hnance  leasing  transactions  involving 
noncooperative  lessors  where  the  lessee 
is  a  stockholder  of  the  bank  and  the 
equipment  or  facilities  leased  are  to  be 
utilized  by  the  stockholder  in  its 
operations  in  the  United  States. 
EFFECTIVE  DATE  June  17, 1982. 


FOR  FURTHER  INFORMATION  CONTACT 

I^rry  H.  Bacon,  Deputy  Governor,  Office 
of  Administration.  490  L'Enfant  Plaza, 
SW.,  Washingtoa  DC  20578;  (202-755- 
2181). 

SUPPLEMENTARY  INFORMATION:  On 
December  17, 1981.  the  Farm  Credit 
Administration  proposed  for  public 
comment  an  amendment  to  12  CFR 
614.4120— Banks  for  Cooperatives  (46  FR 
61485  and  61486).  The  Federal  Farm 
Credit  Board  considered  each  of  the 
comments  received  and  adopted  the 
final  regulation  in  the  course  of  its  April 
5-7, 1982  meeting. 

A  total  of  five  comments  were 
received,  all  of  which  favored  the 
amended  regiJation.  A  technical 
correction  was  made  to  the  third 
sentence  to  clarify  that  it  is  intended  to 
apply  to  both  loans  and  financial 
assistance  audiorities  granted  in  the 
first  sentence. 

List  of  Subjects  in  12  CFR  Part  614 

Agriculture,  Banks,  banking,  Credit, 
Rural  areas. 

For  the  reasons  set  out  in  the 
preamble.  Part  614  of  Chapter  VI,  Title 
12  of  the  Code  of  Federal  Regulations  is 
amended  as  shown. 

PART  614— LOAN  POUCIES  AND 
OPERATIONS 

Section  614.4120  is  amended  by 
designating  the  present  text  as 
paragraph  (a)  and  adding  a  new 
paragraph  (b)  to  read  as  follows: 

Subpart  Cr-Lending  Authorities 


S  614.4120    BmksforcoopwatlvM. 

(a)  •  •  * 

(b)  The  banks  may  make  or 
participate  in  loa^is  and  commitments  to 
finance  and  extend  technical  and 
financial  assistance  to  domestic 
noncooperative  lessors  for  the  purpose 
of  providing  leased  assets  to  eligible 
cooperative  borrowers.  The  terms  of  the 
contract  between  the  lessor  and  lessee 
shall  establish  that  the  leased  assets  are 
effectively  under  the  control  of  the 
lessee  and  that  such  control  shall 
continue  in  effect  for  essentially  all  of 
the  term  of  the  lease.  The  term  of  such  a 
loan  or  financial  assistance  shall  not  be 
longer  than  the  total  period  of  the  lease. 
The  lessee  must  be  a  stockholder  of  the 
bank  for  cooperatives,  and  the  leased 
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equipment  and  facilities  may  only  be  for 
use  in  its  operations  in  the  United  States 

(Sea  SA  5.12.  5.ia  Pub.  L  92-181.  85  StaL 
619.  eza  621.  (12  M&.C  2243.  2246.  2252)) 
Donald  E.  WtUdBaoo, 
Governor. 

|Ht  Doc  a-WS!  Ffled  i-l«-8£  %M  m] 
BHXMQ  cooc  STaS-OI-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docitet  Na  S2-ASW-21:  ArndL  39-4381] 

Airworthiness  Directives;  HMer 
Aviation  Model  UH-12  Sertea 
Helicopters 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  adopts  a  new 
Airworthiness  Directive  (AD)  that 
would  require  replacement  of  the 
fasteners  of  the  main  transmission 
mounted  mercury  dutch  on  Hiller 
Aviation  Model  UH-12  series 
helicopters.  This  AD  is  needed  to 
prevent  fatigue  failure  of  the  fasteners 
which  could  result  in  power  loss  to  the 
main  and  tail  rotors. 
date:  Effective  May  17. 1982. 
Compliance  required  within  50  hours'  ' 
additional  time  in  service  from  the 
effective  date  of  AD. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from: 
Hiller  Aviation,  2075  W.  Scranton 
Avenue.  Porterville,  California  93257. 
A  copy  of  each  appUcable  service 
document  is  contained  in  the  Rules 
Docket.  Room  916,  800  Independence 
Avenue,  SW.,  Washington.  D.C  20591. 
or  at  the  Office  of  the  Regional  Counsel 
Southwest  Region.  Federal  Aviation 
Administration.  4400  Blue  Mound  Road, 
Fort  Worth,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT 
Harold  Ferris.  Aerospace  Engineer, 
Propulsion  Section.  ANM-174W, 
Western  Aircraft  Certification  Field 
Office,  Federal  Aviation  Administration, 
P.O.  Box  9200,  Worldway  Postal  Center, 
Los  Angeles,  California  90009. 
Telephone:  (213)  536-6381,  or  Sam 
BrodUe,  Helicopter  Policy  and 
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Procedures  Staff,  Aircraft  Certification 
Division,  Federal  Aviation 
Administratioa  P.O.  Box  1689,  Fort 
Worth.  Texas  76101,  telephone  number 
(817)  624-4911.  extension  502. 
SUPPLEMENTARY  INFORMATION:  There 

have  been  reports  of  loss  of  power  to  the 
main  and  tail  rotor  blades  on  Hiller 
Model  UH-12  series  helicopters  which 
resulted  in  forced  landings.  The  loss  of 
power  is  attributed  to  the  deformation  of 
the  washers  under  the  bolt  head.  The 
resultant  loss  of  torque  results  in  the 
fatigue  failure  of  the  four  bolts  attaching 
the  mercury  clutch  to  the  torsional 
coupling.  Since  this  condition  is  likely  to 
exist  or  develop  in  other  helicopters  of 
the  same  type  design,  the  AD  would 
require  replacement  of  the  four  attach 
bolts  with  new  bolts  and  replacement  of 
the  related  washers  with  washers  of  a 
different  design  which  will  relieve  the 
fatigue  problem  on  Hiller  Aviation 
Model  UH-12  series  helicopters. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedures  hereon  are  impracticable 
and  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
Airworthiness  Directive: 

HUIar  Aviation 

Applies  to  Model  UH-12D.  UH-12R  UH- 
12E4.  UH-12E-L,  UH-12U  UH-12U,  and 
military  OH-23D,  OH-23F,  and  OH-23G 
series  helicopters,  certifled  in  all  categories, 
through  serial  number  5187. 

Compliance  required  as  indicated,  unless 
already  accomplished. 

To  prevent  loss  of  power  to  the  main  and 
tail  rotors  accomplish  the  following: 

Within  SO  hours'  additional  time  in  service 
after  the  effective  date  of  this  AD,  remove  the 
four  P/N  21041  bolts  and  four  AN  960-716L 
washers  which  attach  the  mercury  clutch  to 
the  torsional  coupling  and  replace  with  new 
P/N  21041  bolts  and  P/N  21074-3  washers  in 
accordance  with  Part  2,  Accomplishment 
Instructions,  of  Hiller  Aviation  Service 
Bulletin  No.  21-1  dated  January  20. 1982.  or 
FAA  approved  equivalent.  The  four  P/N 
21041  bolts  removed  per  this  action  must  be 
considered  unairworthy  and  marked 
accordingly. 

Note.— Hiller  Model  UH-12  series 
helicopters  converted  to  turbine  power  by 
Supplemental  Type  Certificate  (STC) 
SH178WE  or  SH177WE  do  not  incorporate 


the  subject  parts  and  therefore  are  not  • 
affected  by  tliis  AD  unless  restored  to  the 
original  configuration. 

Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  die 
FAR  to  operate  rotorcraft  to  a  base  for  the 
accomplishment  of  inspections  or 
modincations  required  by  this  AD. 

Note. — Alternative  inspections, 
modifications  or  other  actions  which  provide 
an  equivalent  level  of  safety  may  be  used 
when  approved  by  the  Chief,  Western 
Aircraft  Certification  Field  Office,  FAA 
Northwest  Mountain  Region. 

This  amendment  becomes  effective 
May  17, 1982. 

(Sections  313(a),  601,  and  603,  Federal 
Aviation  Act  of  1958,  as  amended  (49  U.S.C 
1354(a).  1421,  and  1423):  Sec.  e(c)  Department 
of  Transportation  Act  (49  U.S.C.  1655(c]):  and 
14  CFR  11.69) 

Note.— The  FAA  has  determined  that  ttiis 
regulation  is  an  emergency  regulation  that  is 
not  major  under  Section  6  of  Executive  Order 
12291.  It  is  impracticable  for  the  agency  to 
follow  the  procedures  of  Order  12291  with 
respect  to  this  rule  since  the  rule  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft  It  has  been  further 
determined  that  tliis  document  involves  an 
emergency  regulation  under  DOT  Regulatory 
Policies  and  Procedues  (44  FR 11034; 
February  26. 1979).  If  tiiis  action  is 
subsequently  determined  to  involve  a 
significant  regulation,  a  final  regulatory 
evaluation  or  analysis,  as  appropriate,  will  be 
prepared  and  placed  in  the  regulatory  docket 
(otherwise  an  evaluation  is  not  required).  A 
copy  of  it,  when  filed,  may  be  obtained  by 
contacting  the  person  identified  under  the 
caption  "FOR  FURTHER  INFORMATION 
CONTACT." 

Note. — ^This  rule  is  a  final  order  of  the 
Administrator  under  the  Federal  Aviation 
Act  of  1958,  as  amended.  As  such,  it  is 
subject  to  review  only  by  the  various  courts 
of  appeals  of  the  United  States,  or  the  United 
States  Court  of  Appeals  for  the  District  of 
Columbia. 

Issued  in  Fort  Worth.  Texas,  on  April  29, 
1982. 

F.  E.  Whitfield, 

Acting  Director,  Southwest  Region. 

[FK  Doc  82-13234  Filed  5-14-82;  8:49  am] 
BtUJNa  CODE  4S10-13-M 


14  CFR  Part  39 

[AlrworthineM  Docket  No.  82-ASW-20; 
Amdt  39-4374] 

Airworttiineu  Directives;  Robinson 
Helicopter  Company  Model  R-22 
Series  Helicopters 

agency:  Federal  Aviation 
Administration  (FAA],  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD) 
which  requires  repetitive  inspections  for 


cracks  and  replacement  if  necessary,  of 
the  steel  tubidar  framework  supporting 
the  tail  boom  on  certain  Robinson 
Helicopter  Company  Model  R-22  series 
helicopters.  The  AD  is  needed  to  detect 
cracks  which  could  result  in  frame 
failure  and  loss  of  control  of  the 
helicopter. 

date:  Effective  May  21, 1982.  Initial 
compliance  required  within  10  hours 
additional  time  in  service  after  the 
effective  date  of  this  AD,  unless  already 
accomplished. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from 
Robinson  Helicopter  Company,  24747 
Crenshaw  Boulevard,  Torrance, 
California  90505. 

These  documents  may  be  examined  at 
the  Office  of  the  Regional  Counsel, 
Southwest  Region,  Federal  Aviation 
Administration.  4400  Blue  Mound  Road, 
Fort  Worth,  Texas,  or  Rules  Docket  in 
Room  916,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT. 

Marshall  Burquest,  Aerospace  Engineer, 
Airframe  Section,  ANM-172W,  Western 
Aircraft  Certification  Field  Office, 
Northwest  Mountain  Region,  P.O.  Box 
92007,  Woridway  Postal  Center,  Los 
Angeles,  California  90009,  telephone 
(213)  536-6359. 

SUPPLEMENTARY  INFORMATION:  There 
have  been  reports  of  fatigue  cracks  in 
the  tubular  framework  which  supports 
the  tail  boom  on  two  Robinson 
Helicopter  Company  Model  R-22 
helicopters.  These  cracks,  if 
uncorrected,  could  result  in  structural 
failure  and  loss  of  the  helicopter. 

In  one  case,  the  crack  was  found  at 
1,422  hours'  time  in  service  and  another 
at  359  hours.  These  cracks  were  foimd 
by  a  routine  visual  examination  of  the 
parts.  The  cracks  were  discovered  in  the 
same  element  of  the  A020-2  upper  steel 
tube  frame.  The  tube  with  1,422  hours' 
time  in  service  was  completely  severed 
and  the  tube  with  359  hours'  time  in 
service  was  cracked  halfway  through. 
No  accidents  were  attributable  to  these 
fractures. 

The  manufacturer  has  incorporated  a 
tube  of  greater  wall  thickness  effective 
at  assembly  of  Serial  No.  0288,  which 
will  eliminate  the  potential  cracking 
problem. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  hehcopters  of  the 
same  type  design,  an  Airworthiness 
Directive  is  being  issued  which  requires 
repetitive  inspections  for  cracks  and 
replacement,  if  necessary,  of  the  steel 
tubular  framework  supporting  the  tail 
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boom  on  Robinson  Helicopter  Company 
Model  R-22  series  helicopters. 

Since  a  situation  exists  that  requires 
immediate  adoption  of  this  regulation,  it 
is  found  that  notice  and  public 
procedure  hereon  are  impracticable  and 
good  cause  exists  for  making  this 
amendme^it  effective  in  less  than  30 
days. 

List  of  Sabjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoptioa  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
airworthiness  directive: 

Robinson  Helicopter  Company 

Applies  to  Model  R-22  series  helicopters 
certificated  in  all  categories  incorporating 
upper  steel  tube  frame  P/N  A020-2,  Serial 
No.'s  0002  through  0287. 

Compliance  required  as  indicated,  unless 
already  accomplished. 

To  prevent  failure  of  the  A020-2  framework 
which  could  result  in  loss  of  the  helicopter, 
accompUsh  the  following: 

(a)  Within  10  hours'  additional  time  in 
service  after  the  effective  date  of  this  AD. 
visually  inject  for  craeks  in  the  A020-2 
upper  steel  tube  frame  per  Inspection 
Procedure  No.  1  of  Robinson  Helicopter 
Company  Service  Bulletin  No.  18,  dated 
February  15, 1982,  or  FAA  approved 
equivalent  and  repeat  this  inspection 
thereafter  at  intervals  not  to  exceed  SO  hours' 
time  in  service  since  the  last  such  inspection. 

(b}  During  the  daily  preflight.  visually 
check  for  cracks  in  the  area  noted  in  Figure  1 
of  Robinson  HeUcopter  Company  Service 
Bulletin  No.  18,  dated  February  15, 1982. 

Note  1.— The  preflight  checks  required  by 
paragraph  (b)  of  this  AD  may  be  performed 
by  the  pilot 

Note  2.— For  the  requirements  regarding 
the  listing  of  compUance  and  method  of 
compliance  with  this  AD  in  the  airplane's 
permanent  maintenance  record,  see  FAR 
91.173. 

(c)  If  cracks  are  found,  replace  P/N  A020-2 
frame  with  like  serviceable  part  prior  to 
further  flight 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  rotorcraft  to  a  base  for  the 
accomplishment  of  inspections  required  by 
this  AD. 

(e)  Altemalive  inspections,  modifications, 
or  other  actions  which  provide  an  equivalent 
level  of  safety  may  be  used  when  approved 
by  the  Chief,  Western  Aircraft  Certification 
Field  Office.  Northwest  Mountain  Region. 

This  amendment  becomes  effective 
May  21, 1982, 

(Sees.  313(a),  601.  and  603.  Federal  Aviation 
Act  of  igsa  as  amended  (49  U.S.C.  1354(a). 
1421,  and  1423);  Sec.  6(c),  Department  of 


Transportation  Act  (49  U.S.C.  1655(c));  14 
CFR  11.89) 

Note. — ^The  FAA  has  determined  that  this 
document  involves  a  regulation  which  is  not 
considered  to  be  major  under  Executive 
Order  12291  or  significant  under  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  26. 1979).  A  copy  of  the  final 
regulatory  evaluation  prepared  for  this  action 
is  contained  in  the  regulatory  docket  A  copy 
of  it  may  be  obtained  by  contacting  the 
person  identified  above  under  the  caption 
"FOR  FURTHER  INFORMATION 
CONTACT." 

Note. — This  rule  is  a  final  order  of  the 
Administrator  under  the  Federal  Aviation 
Act  of  1958.  as  amended.  As  such,  it  is 
subject  to  review  only  by  the  various  courts 
of  appeals  of  the  United  States,  or  the  United 
States  Court  of  Appeals  for  the  District  of 
Columbia. 

Issued  in  Fort  Worth,  Texas,  on  April  26. 
1982. 

C  R.  Melugin.  Jr.. 

Director,  Southwest  Region. 

(FR  Doc.  SZ-13233  FUed  S-14-aZ:  8:45  am] 
BHJJNO  COOE  4910-13-4I 


14  CFR  Part  71 

[Airspace  Docket  Number  t1-ACE-7] 

Alteration  of  Transition  Area— 
Maryvme,  Mo. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  Th&'nature  of  this  federal 
acMon  is  to  alter  the  700-foot  transition 
area  at  Maryville,  Missouri,  to  provide 
additional  controlled  airspace  for 
aircraft  executing  a  new  instrument 
approach  procedure  to  the  Maryville. 
Missouri,  Memorial  Airport,  utilizing  a 
Non-Directional  Radio  Beacon  (NOB) 
installed  on  the  airport  as  a  navigational 
aid.  The  intended  effect  of  this  action  is 
to  ensure  segregation  of  aircraft  using 
the  new  approach  procedure  imder 
Instrument  Flight  Rules  (IFR)  and  other 
aircraft  operating  imder  Visual  Flight 
Rules  (VFR). 

EFFECTIVE  DA-TE:  July  8, 1982. 
FOR  FURTHER  N^OflMATION  CONTACT: 

Dwaine  E.  Hiland,  Airspace  Specialist, 
Airspace  and  Procedures  Section, 
Operations  and  Airspace  Branch.  Air 
Traffic  Division,  ACE-532,  FAA.  Central 
Region.  601  East  12th  Street,  Kansas 
City,  Missouri  64108,  Telephone  (816) 
374-3408. 

SUPPLEMENTARY  INFORMATION:  To 
enhance  airpor^  usage,  a  new  instrument 
approach  procedure  to  the  Maryville, 
Missouri,  Memorial  Airport  is  being 
established  utilizing  the  NDB  installed 
on  the  airport  as  a  navigational  aid.  The 
establishment  of  an  instrument 


approach  procedure  based  on  this 
approach  aid  entails  alteration  of  a 
transition  area  at  Maryville,  Missouri,  at 
and  above  700  feet  above  the  ground 
(ACL)  within  which  aircraft  are 
provided  air  traffic  control  service.  The 
intended  effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the  new 
approach  procedure  under  Instrument 
Flight  Rules  (IFR)  and  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR). 

Discussion  of  Comments 

On  page  8206  of  the  Federal  Register 
dated  February  25, 1982,  the  Federal 
Aviation  Administration  published  a 
Notice  of  Proposed  Ridemaldng  which 
would  amend  Section  71.181  of  Part  71 
of  the  Federal  Aviation  Regulations  so 
as  to  alter  the  transition  area  at 
Maryville.  Missouri.  Interested  persons 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  objections  were  received  as  a 
result  of  the  Notice  of  Proposed 
Rulemaking. 

list  of  Subjecto  in  14  CFR  Fart  71 

Aviation  safety,  Transition  areas. 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Section  71.171  and/or 
§  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  effective  0901  GMT.  July  8, 
1982,  by  altering  the  following  transition 
area: 

Maryville,  Ma 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  S-mile  radios 
of  the  Maryville,  Missouri,  Airport  (Latitude 
40'21'00"  N  and  Longitude  94'54'45"  W).  and 
3  miles  either  side  of  the  333'  bearing  from 
the  Maryville,  Missouri  NDB  (Latitude 
40''20'54"  N  and  Longitude  94'54'55"  W)  bum 
the  5-mile  radius  to  8.5  miles  northwest  of  the 
NDB  excluding  that  airspace  within  a  1.25- 
mile  radius  of  Rankin  Airport  (Latitude 
40"'20'00"  N  and  Longitude  94*50'00"  W). 
(Sees.  307(a]  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  Sec. 
8(c),  Department  of  Transportation  Act  (49 
U.S.C  1655(c));  and  14  CFR  11.69) 

Note.— The  FAA  has  determined  that  this 
regulation  only  involves  an  established  l)ody 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current  It 
therefore — (1)  is  not  a  "major  rule"  mider 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  Since  this  is 
a  routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
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number  of  small  entities  under  the  criteria  of 
the  Regulatory  Flexibility  Act 

Issued  in  Kansas  City,  Missouri,  on  May  4. 
1982. 

(ohn  E.  Shaw, 

Acting  Director,  Central  Region. 

[FR  Doc.  82-13238  Filed  S-14-82:  8:45  un| 
BtLUNQ  CODE  4«10-1>-«i 


14  CFR  Part  71 

[Airspac«  Docket  No.  81-ARM-13) 

Revision  of  Transition  Area,  Greeley, 
Cola 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  amendment  revises  the 
700-foot  transition  area  at  Greeley, 
Colorado  to  provide  controlled  airspace 
for  aircraft  executing  the  new  RNAV 
Standard  Instnmient  Approach 
Procedure  developed  for  Weld  County 
Airport,  Greeley,  Colorado. 
EFFECTIVE  DATE:  0901  G.m.t,  July  8, 1962. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  L  Brown,  Airspace  Specialist 
(ANM-534),  Operations,  Procedures, 
and  Airspace  Branch,  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Northwest  Mountain 
Region.  FAA  Building,  Boeing  Field. 
Seattle,  Washington  06108;  telephone 
(206)  767-2610. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  January  25, 1962.  the 
FAA  published  for  comment  a  proposal 
to  revise  the  700-foot  transition  area  at 
Greeley,  Colorado  (47  FR  3370).  No 
comments  were  received  on  the 
proposal 

Rule 

This  amendment  to  subpart  G  of  Part 
71  of  the  Federal  Aviation  Regulations 
(FARs)  revises  the  700-foot  transition 
area  at  Greeley,  Colorado.  This 
amendment  is  necessary  to  provide 
controlled  airspace  for  aircraft 
executing  the  new  RNAV  Standard 
Instrument  Approach  Procedure 
developed  for  Weld  County  Airport 
Greeley,  Colorado. 

list  of  Subjecto  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Admmistrator. 
Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  is  amended 
effective  0901  G.m.t..  July  8, 1962.  by 
adding  the  following  to  S  71.181: 


Greeley.  Colo. 

That  airspace  extending  upward  from  700* 
above  the  surface  bounded  by  a  line 
beginning  at  latitude  40'38'00"  N,  longitude 
104°53'00"  W;  to  latitude  40'41'00"  N, 
longitude  104°2roO"  W;  to  latitude  40*21'30" 
N,  longitude  104*24'00"  W;  to  latitude 
40°19'00"  N,  longitude  104'50'00"  W;  thence  to 
point  of  beginning;  and  that  airspace 
extending  upward  from  1,200'  above  the 
surface  within  10  miles  northwest  and  7  miles 
southeast  of  the  Gill  VOR  038*  and  218' 
radials,  extending  frvm  20  nules  northeast  to 
13  miles  southwest  of  the  VOR. 
(Sees.  307(a)  and  313(a).  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a));  Sea 
6(c),  Department  of  Transportation  Act  (49 
U.S.C.  1655(c));  and  14  CFR  11.69) 

Note.— The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current  It, 
therefore — (1)  is  not  a  "major  nile"  under 
Executive  Order  12291;  (2)  is  not  ■ 
"significant  rule"  under  E)OT  Regulatory 
Policies  and  Procedures  (44  FR  11034: 
February  28, 1979);  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal;  and  (4)  is 
certified  that  at  promulgation  it  will  not  have 
a  significant  economic  impact  on  a 
substemtial  number  of  small  entities  under 
the  criteria  of  the  Regulatory  Flexibility  Act 

Issued  in  Seattle,  Washington,  April  8. 
1962. 

Charles  R.  Foatar, 

Director,  Northyrett  Mountain  Region. 

(FR  Ooo.  SS-lStM  VUi  fr-t4-SC:  Srti  ua] 

SUMO  cooc  oie-is-M 


14  CFR  Part  71 

[Airtpeoe  Docket  Number  82-ACE-021 

Alteration  of  Transition  Ars»— Ava, 
Ma 

AQENCV:  Federal  Aviation 
Admmstration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  The  nature  of  this  federal 
action  is  to  alter  the  700-foot  transition 
area  at  Ava,  Missouri,  to  provide 
additional  controlled  airspace  for 
aircraft  executing  a  new  instnunent 
approach  procedure  to  the  Bill  Martin 
Memorial  Airport  Ava,  Missouri, 
utilizing  a  Non-Directional  Radio 
Beacon  (NDB)  installed  on  the  airport  as 
a  navigational  aid.  The  intended  effect 
of  this  action  is  to  ensure  segregation  of 
aircraft  using  the  new  approach 
procediuv  under  Instrument  Flight  Rules 
(IFR)  and  other  aircraft  operating  under 
Visual  Flight  Rules  (VFR). 
EFFECTIVE  DATE:  July  8, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dwaine  E.  Hiland,  Airspace  Specialist 
Airspace  and  Procediu^s  Section. 


Operations  and  Airspace  Branch,  Air 
Traffic  Division,  ACE-532.  FAA,  Central 
Region,  601  East  12th  Street  Kansas 
City.  Missouri  64106.  Telephone  (816) 
374-3408. 

SUPPLEMENTARY  INFORMATION:  To 

enhance  airport  usage,  a  new  instrument 
approach  procedure  to  the  Bill  Martin 
Memorial  Airport  Ava,  Missouri,  is 
being  established  utilizing  the  NDB 
installed  on  the  airport  as  a  navigational 
aid.  The  establisliment  of  an  instrument  - 
approach  procedure  based  on  this 
approach  aid  entails  alteration  of  a 
transition  area  at  Ava,  Missouri,  at  and 
above  700  feet  above  the  ground  (AGL) 
within  which  aircraft  are  provided  air 
traffic  control  service.  The  intended 
effect  of  this  action  is  to  ensure 
segregation  of  aircraft  using  the  new 
approach  procedure  imder  Instrument 
Flight  Rules  (IFR)  and  other  aircraft 
operating  under  Visual  Flight  Rules 
(VFR). 

Discussion  (^  Comments 

On  page  10593  of  the  Federal  Register 
dated  March  1, 1982,  the  Federal 
Aviation  Administration  published  a 
Notice  of  Proposed  Rulemaking  which 
would  amend  Section  71.161  of  Part  71 
of  the  Federal  Aviation  Regulations  so 
•s  to  alter  the  transition  area  at  Ava. 
Missouri.  Interested  persons  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  objections  were  received  as  a  result 
of  the  Notice  of  Proposed  Rulemaking. 

List  of  Subjecto  b  14  CFR  Part  71 

V 

Aviation  safety.  Transition  areas. 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  S  71.171  and/or 
S  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  effective  0901  G.ntt,  July  8. 
1982,  by  altering  the  following  transition 
area: 

Ava.  Ma 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Bill  Martin  Memorial  Airport  (Latitude 
36'58'19"  N.  Longitude  92*40'52"  W)  and 
writhin  2  miles  each  side  of  the  107*  radial  of 
the  Dogwood.  Missouri  VORTAC,  extending 
from  the  5-mile  radius  area  to  the  VORTAC, 
within  2.5  miles  each  side  of  the  133*  bearing 
from  the  airport  extending  from  the  5-mile 
radius  area  to  6  miles  southeast  and  within  3 
miles  each  side  of  the  142*  bearing  from  the 
Ava.  Missouri  NDB  (Latitude  38*58'11"  N, 
Longitude  92*40'38"  W)  extending  from  the  5- 
mlle  radius  area  to  8.5  miles  southeast  of  the 
airport 

(Sees.  307(a)  and  313(a),  Federal  Aviation  Act 
of  1958  (49  U.S.C.  1348(a)  and  1354(a]);  sec. 
6(c),  Department  of  Transportation  Act  (49 
U.S.C  1666(0)):  and  14  CFR  11.60). 
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Note.— The  FAA  has  detennined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  operationally  current  It, 
therefore — (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  Since  this  is 
a  routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  under  the  criteria  of 
the  Regulatory  Flexibihty  Act 

Issued  in  Kansas  City,  Missouri,  on  May  0, 
1982. 

|ohn  E.  Shaw, 

Acting  Director,  Central  Region. 

[FR  Doc  B2-1S335  Filed  6-1V-62:  &«  am) 
BOJJNO  COOe  4910-13-11 


14  CFR  Part  97 

[Docket  No.  23039;  Amdt.  No.  1216] 

Standard  Instrument  Approach 
Procedures 

agency:  Federal  Aviation 
Administration  (FAA),  DOT., 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs^  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of 
changes  occurring  in  the  National 
Airspace  System,  such  as  the 
commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  fli^t  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SlAP 
is  specified  in  the  amendatory 
provisions. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  D.C.  20591; 

2.  TTie  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Field  Office 
which  originated  the  SLAP. 


For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Information  Center 
(APA-430),  FAA  Headquarters  Building, 
800  Independence  Avenue  SW., 
Washington,  D.C.  20591;  or 

2.  The  PAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  may  be  ordered  from 
Superintendant  of  Documents,  U.S. 
Government  Printing  Office, 
Washington.  D.C.  20402.  The  annual 
subscription  price  is  $135.00. 
FOR  FURTHER  INFORMATION  CONTACT! 
Donald  K.  Funai,  Flight  Procedures  and 
Airspace  Branch  (AFO-730),  Aircraft 
Programs  Division,  Office  of  Flight 
Operations.  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington.  D.C.  20591; 
telephone  (202)  426-6277. 
SUPPLEMENTARY  INFORMATKME  This 
amendment  to  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97) 
prescribes  new,  amended,  suspended,  or 
revoked  Standard  Instrument  Approach 
Procediu«s  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a).  1  CFR  Part  51.  and  14  CFR 
97.20  of  the  Federal  Aviation 
Regulations  (FARs).  The  applicable  FAA 
Forms  are  identified  as  FAA  Forms 
8280-3,  8260-i  and  8260-5.  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  nimiber  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
pubUshers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
pubUcation  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
doomient  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

This  amendment  to  Part  97  is  effective 
on  the  date  of  publication  and  contains 
separate  SIAPs  which  have  compliance 


dates  stated  as  effective  dates  based  on 
related  changes  in  the  National 
Airspace  System  or  the  application  of 
new  or  revised  criteria.  Some  SIAP 
amendments  may  have  been  previously 
issued  by  the  FAA  in  a  National  Flight 
Data  Center  (FDC)  Notice  to  Airmen 
(NOT AM)  as  an  emergency  action  of 
immediate  flight  safety  relating  direcdy 
to  published  aeronautical  charts.  The 
circimistances  which  created  the  need 
for  some  SIAP  amendments  may  require 
making  them  effective  in  less  than  30 
days.  For  the  remaining  SIAPs,  an 
effective  date  at  least  30  days  after 
publication  is  provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TERPs).  In  developing  these 
SIAPs,  the  TERPs  criteria  were  apphed 
to  the  conditions  existing  or  anticipated 
at  the  affected  airports.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air    ' 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
is  unnecessary,  impracticable,  or 
contrary  to  the  pubUc  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

Index 

list  of  Subjects  in  14  CFR  Part  97 

Aviation  safety.  Standard  instrument 
approaches. 

Adoption  of  the  Ameodmoat 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  Part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  97)  is 
amended  by  estabUshing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  G.MT.  on  the  dates 
specified,  as  follows: 

1.  By  amending  S  97.23  VOR-VOR/DME 
SIAPs  identified  as  follows: 

•  '  •  Effective  July  8, 1962 

Martha's  Vineyard,  MA — Martha's  Vineyard, 

VOR  Rwy  6,  Amdt.  3 
Martha's  Vineyard.  MA — Martha's  Vineyard, 

VOR  Rwy  24,  Amdt  10 
Bedford,  PA— Bedford.  VOR/DME-A. 

Original 
^amokin,  PA— ^orthumberiand  County, 

VOR  Rwy  8,  Amdt  1 

•  *  *  Effective  June  24, 1982 

Pompano  Beach,  FL— Pompano  Beach 

Airpark,  VOR  Rwy  14,  Amdt  6 
West  Palm  Beach,  FL— Palm  Beach 

International,  VOR  Rwy  9L,  Amdt  11 
Urbana,  IL— mini,  VOR-A  Amdt  10 
Urbana,  IL— mini,  VOR/DM&-B.  Amdt  4 
UberaL  KS— Uberal  Muni,  VOR  Rwy  3. 

Amdtl 
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Liberal.  KS— Liberal  Muni.  VOR  Rwy  17, 

Amdt.  6 
Liberal.  KS— Uberal  Muni.  VOR/DMB  Riwy 

17.  Aradt  2 
Liberal,  KS— Liberal  Muni.  VOR  Rwy  35, 

Amdt.  10 
Liberal.  KS— Liberal  Muni.  VOR/DME  Rwy 

35,  Amdt.  2 
Hawesville,  KY— Hancock  Airfield.  VOR 

Rwy  15.  Amdt.  2 
Ann  Arbor.  MI — Ann  Arbor  Mimi,  VOR  Rwy 

6,  Amdt.  10 
Ann  Arbor,  MI — ^Ann  Arbor  Muni.  VOR  Rwy 

24.  AffidL  ( 
Three  Rivers  MI — ^Three  River*  Municipal- 

Dr.  Haines.  VOR-A.  Amdt  6 
Laurel,  MS— Hesler-Noble  Field,  VOR  Rwy 

13,  Aipdt  11 
Rutherfordton.  NC— Rutherford  County.  VOR 

Rwy  36,  Amdt.  1 
Lancaster.  OH— Fairfield  County.  VOR-A. 

Amdt.  3 
Wilmington.  OH— Airborne  Aiiparic.  VOR 

Rwy  4,  Amdt  1 
Wilmingtoa  OH— Airborne  AirfMirk.  VOR 

Rwy  22.  Amdt  1 
Wilmington.  OH — Airborne  Airpark,  VOR/ 

DME  Rwy  22.  Amdt  1 

•  *  *  Effective  May  4. 1982 

St.  Louis,  MO— Weiss.  VOR-A.  Amdt  2 
'  *  *  Effective  April  27, 1962 

Pawtucket  Rl— North  Central  State.  VOR-A. 

Amdt  4 
Pawtucket  Rl-^orth  Central  State,  VOR-^ 

Amdt  2 

2.  By  amending  S  97.25  SDF-LOC-LDA 
SIAPs  identified  as  follows: 

•  *  *  Effective  June  24. 1962 

Waycross,  GA— Waycross-Ware  County. 

LOG  Rwy  18,  Original. 
Lancaster,  OH— Fairfield  County,  SDF  Rwy 

28.  Amdt  1 
Oklahoma  City.  OK— Will  Rogers  World. 

LOG  BC  Rwy  35L,  Amdt  8 

•  *  *  Effective  fune  10, 1962 

Joplin.  MO— Joplin  Muni,  LOG  BG  Rwy  31, 

Amdt  17 
Charlotte.  NC— Douglas  Muni,  LOG  Rwy  36R. 

Original 

•  *  •  Effective  April  27, 1962 

Pawtucket  RI— North  Central  State,  LOG 
Rwy  5,  Amdt.  2 

3.  By  amending  {  97.27  NDB/ADF  SL\P8 
identified  as  follows: 

•  *  *  Effective  fuly  8, 1962 

Vinton,  lA— Vinton  Veterans  Meml  Arpk. 

NDB  Rwy  16,  Original 
Gardner,  KS— Gardner  Muni,  NDB-D. 

Original 
Sturgis.  MI— Kirsch  Muni.  NDB  Rwy  18, 

Amdt  2 
Sturgis,  MI-Kirsch  Muni.  NDB  Rwy  24, 

Amdt  6 
Windom.  MN— Windom  Muni.  NDB  Rwy  17. 

Amdt  4 
Lehighton,  PA— Jake  Amer  Memorial,  NDB 

Rwy  8,  Original 
Lehighton.  PA— lake  Amer  Memorial,  NDB 

Rwy  26.  Amdt.  1 


'  •   •  Effective  June  24.  1982 

Ft.  Lauderdale.  FL— Ft  Lauderdale  Executive, 

NDB  Rwy  8,  Amdt.  5 
Ft.  Uuderdale,  FL— Ft.  Lauderdale- 

HoUywood  Intl.  NDB  R«vy  13.  Amdt  13 
Panama  City,  FL — Panama  City-Bay  County. 

NDB  Rwy  14,  Amdt  2 
French  Lick.  IN— French  Lick  Muni.  NDB  Rwy 

26.  Amdt  S 
Liberal,  KS— Liberal  Muni,  NDB  Rwy  35, 

Amdt  2 
Three  Rive^-8,  MI — Three  Rivers  Municipal 

Dr.  Haines.  NDB  Rwy  27,  Amdt  4 
Laurel,  VfS— Hesler-Noble  Field.  NDB  Rwy 

13,  Amdt « 
Rutherfotdtcn,  NC— Rutherford  County,  NDB 

Rwy  3e.  Amdt  2 
Lancastei,  C»H— Fairfield  County,  NDB  Rwy 

28,  Amc't.  1 
Middletovk^  OH-Hook  Field  Muni.  NDB 

Rwy  23,  Amdt  6 
Oklahoma  Qty,  OK— Will  Rogers  World 

NDB  Rwy  35L.  Amdt  2 
Big  Lake.  TX— Reagan  County.  NDB  Rwy  16, 

Original 

•  *  *  Effective  fune  10, 1962 

Joplin.  MO— Joplin  Muni,  NDB  Rwy  13,  Amdt 
22 

•  *  *  EffecUve  April  3a  1962 

Madison,  WI— Dane  County  Regional/Truax 

Field.  NDB  Rwy  36.  Amdt  24 
Milwaukee,  WI— General  Mitcheli  Field.  NDB 

Rwy  7R.  Amdt  8 

4.  By  amending  {  97.29  DLS-MLS  SIAPs 
identified  as  follows: 

•  •  '  EffecUve  fuly  8, 1962 

Martha's  Vineyard,  MA — Martha's  Vineyard. 

ILS  Rwy  24,  Amdt.  6 
WiUiamsport  PA — Williamsport-Lycomlng 

County.  ILS  Rwy  27.  Amdt  13 

•  *  *  Effective  fune  24. 1982 

Ft.  Lauderdale.  FL-^t  Lauderdale  Executive. 

ILS  Rwy  8,  Amdt  1 
Ft.  Lauderdale,  FL— Ft.  Lauderdale- 

Hollywood  Intl.  ILS  Rwy  9L,  Amdt  11 
Panama  City.  FL — Panama  City-Bay  Cotmty, 

ILS  Rwy  14.  Amdt  12 
West  Palm  Beach.  Fl^Palm  Beach 

International,  ILS  Rwy  9L,  Amdt  19 
Liberal.  KS— Liberal  Muni,  ILS  Rwy  35,  Amdt 

2 
Fargo,  ND— Hector  Field,  ILS  Rwy  35,  Amdt 

28 
Oklahoma  City.  OK— Will  Rogers  Worid,  ILS 

Rwy  35R.  Amdt  5 
Seattle.  WA— Seattle-Tacoma  Intl.  ILS  Rwy 

16R.  Amdt  7 

•  •  '  Effective  fune  10. 1982 

Portland.  ME— Portland  Intl  Jetport  ILS  Rwy 

29,  Amdt.  1 
Joplin.  MO— Joplin  Muni.  ILS  Rwy  13.  Amdt 

20 

•  •  '  Effective  April  30. 1962 

Milwaukee,  WI— General  Mitchell  Field.  ILS 

Rwy  7R,  Amdt.  11 
Milwaukee,  WI— General  Mitchell  Field,  ILS 

Rwy  19R,  Amdt  6 


5.  By  amending  5  97.31  RADAR  SIAPS 
identified  as  follows: 

*  •  '  Effective  fuly  8. 1962 

Philadelphia,  PA^>hiladelphia  Intl,  RADAR- 
1,  Amdt  15 

*  *  '  EffecUve  fune  24. 1962 

Greer,  SG — Greenville-Spartanburg.  RADAR- 

1.  Amdt  4 

a  By  amending  S  97.33  RN AV  SIAPs 
identified  as  follows: 

*  *  '  Effective  fune  24.  1982 

Gainesville,  GA — Lee  Gilmer  Memorial 

RNAV  R«vy  4.  Original  cancelled 
LaPorte,  IN— LaPorte  Muni.  RNAV  Rwy  20. 

Original 
yberal,  KS— Uberal  Muni,  RNAV  Rwy  12. 

Amdt  3 
Ann  Arbor,  MI — Ann  Arbor  Muni.  RNAV 

Rwy  24,  Amdt  2 
Cadillac,  MI— Wexford  County.  RNAV  Rwy 

7.  Amdt  2 
Lancaster.  OH— Fairfield  County.  RNAV  Rwy 

10.  Amdt  2 
Greer.  SG — Greenville-Spartanburg.  RNAV 

Rwy  21.  Amdt  3 

*  *  'EffecUve  fune  la  1982 

Joplin.  MO— Joplin  Muni,  RNAV  Rwy  31, 
Amdt  4 

*  •  *  Effective  April  27. 1962 

Pawtucket  RI— North  Central  State,  RNAV 

Rwy  6,  Amdt  4 
Pawtucket  RI— North  Central  State.  RNAV 

Rwy  23.  Amdt  3 

(Sees.  307.  313(a).  661.  and  Ilia  Federal 
Aviation  Act  of  1958  (49  U.S.a  !S  1348.  ' 
1354(a),  1421,  and  1510):  Sec.  6(c),  Department 
of  Transportation  Act  (49  U.S.C.  §  1655(c)); 
and  14  GFR  lt.4a(b)(3).) 

Note.— The  FAA  has  determined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  for  which  frequent 
and  routine  amendments  are  necessar>'  to 
keep  them  operationally  current  It 
therefore— (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  The  FAA 
certifies  that  this  amendment  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  under  the  criteria  of 
the  Regulatory  Flexibility  Act 

Issued  in  Washington.  D.C.  on  May  7. 1962. 

Note. — ^The  incorporation  by  reference  in 
the  preceding  document  was  approved  by  the 
Director  of  the  Federal  Register  on  December 
31, 1981. 

John  M.  Howud, 

Acting  Chief  Aircraft  Programs  Division. 

(FK  Doc  82-13232  PU*d  5-14-82:  fe48  ub| 
BttUNQ  CODE  4910-13-11 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  (NOAA) 

IS  CFR  Part  923, 927, 928,  and  931 

Improving  Coastal  Management  in  ttie 
United  States 

aoency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Notice  of  final  ruleiftaking. 

summary:  Pub.  L  96-464,  the  Coastal 
Zone  Management  Improvement  Act  of 
1980  (the  Act),  which  amended  the 
Coastal  Zone  Management  Act  of  1972 
(CZMA),  requires  the  Secretary  of 
Commerce  to  issue  regulations  for 
improving  the  administration  of  the 
national  coastal  zone  management 
program  established  by  the  CZMA.  This 
notice  sets  out  final  rules  for  (1) 
Encouraging  states  to  achieve  significant 
improvements  in  meeting  certain 
national  coastal  management  objectives; 
(2)  allocating  Federal  financial 
assistance  among  eligible  states  to 
administer  approved  state  coastal 
management  programs;  (3)  awarding 
Federal  financial  assistance  to  eligible 
states  to  mitigate  adverse  coastal 
impacts  caused  by  coal  and  alternative 
ocean  energy  activities;  and  (4) 
reviewing  and  evaluating  the 
performance  of  approved  state  coastal 
zone  management  programs  and  coastal 
energy  impact  programs. 

EFFECTIVE  DATE:  The  final  rules  will 
become  effective  unless,  within  60 
calendar  days  of  continuous  session 
after  submission  to  the  Congress  for 
review,  both  Houses  of  Congress  adopt 
a  concurrent  resolution  disapproving  the 
final  rules.  Notification  of  the  effective 
date  will  be  published  in  the  Federal 
Register.  Until  these  regulations  become 
effective,  they  shall  provide  guidance  to 
federal  agencies  and  state  governments 
for  implementing  the  CZMA. 

FOR  FURTHER  INFORMATION  CONTACT: 

JoAnn  Chandler,  Director,  Vickie  Allin 
or  Nancy  Carter,  Office  of  Policy, 
Evaluation  and  External  Relations  (202) 
634-4245. 

SUPPLEMENTARY  INFORMATION: 
L  Authority 

This  notice  of  final  rulemaking  is 
issued  under  authority  of  Sections  306 
and  317  of  the  CZMA  and  Sections  5, 7. 
and  9  of  the  Act. 


n.  Regulatory  Issues 

A.  General  Background 

The  CZMA  was  enacted  to  encourage 
and  assist  states  in  developing  and 
implementing  management  programs  to 
preserve,  protect,  develop,  and  when 
possible,  to  restore  or  enhance  the 
resources  of  our  nation's  coast.  The 
primary  purpose  of  the  1980 
amendments  is  to  reaffirm  the  nation's 
commitment  to  the  wise  use  and 
management  of  our  coastal  resources 
throu^  the  coastal  zone  management 
program.  To  this  end,  key  provisions  of 
the  CZMA  were  strengthened  to 
encourage  states  to  significantly 
improve  their  coastal  management 
programs. 

On  December  30, 1980,  NOAA  issued 
an  advance  notice  of  proposed 
rulemaking  (ANPR)  to  solicit  public 
comment  on  rules  to  implement  the 
amendments  to  the  CZMA.  Specifically, 
the  ANPR  solicited  comments  on  rules 
for.  (1)  Encouraging  states  to  achieve 
significant  improvements  in  meeting 
certain  national  coastal  management 
objectives  (Sections  303  and  306(a));  (2) 
Allocating  Federal  financial  assistance 
among  eligible  states  to  administer 
approved  state  coastal  management 
programs  (Section  306(b));  (3)  awarding 
Federal  financial  assistance  to  eligible 
states  to  mitigate  adverse  coastal 
impacts  caused  by  coal  and  alternative 
ocean  energy  activities  (Section 
308(c)(3));  (4)  reviewing  and  evaluating 
the  performance  of  approved  state 
coastal  zone  management  programs  and 
coastal  energy  impact  programs  (Section 
312);  (5)  enhancing  the  protection  of 
nationally  significant  coastal  resources 
(Section  306(i));  (6)  awarding  grants  to 
eligible  coastal  states  for  preserving 
specific  coastal  areas,  redeveloping 
urban  waterfronts  and  ports,  and 
providing  access  to  public  beaches  and 
coastal  waters  (Section  306A);  and,  (7) 
awarding  grants  to  assist  eligible  states 
in  preserving  islands  (Section  315). 
NOAA  received  38  comments  before  the 
close  of  the  comment  period  on  January 
31, 1981.  In  February  1981.  NOAA 
distributed  issue  papers  to 
approximately  400  interested  parties  on 
a  mailing  list  established  for  this 
rulemaking.  Sixty-six  comments  were 
received. 

Based  on  comments  on  the  ANPR  and 
the  issue  papers,  NOAA  prepared 
proposed  rules.  Because  of  budgetary 
constraints  and  the  need  to  eliminate 
unnecessary  regulations,  only  those 
regulations  that  were  statutorily 
mandated  and  necessary  to  the 
operation  of  the  coastal  management 
programs  were  proposed.  Therefore,  the 
NPR  did  not  include  regulations 


implementing  Sections  306(i),  306A  and 
-315. 

A  Notice  of  Proposed  Rulemaking  was 
published  on  pages  51399^51402  of  the 
Federal  Register  of  October  20. 1981, 
inviting  comments  for  30  days  ending 
November  20, 1981.  Comments  were 
received  from  32  sources  including 
federal  and  state  government  agencies, 
regional  oiganizations  and  interest 
groups. 

B.  Legislative  Amendments  and  Issues 
Resolved  Through  Rulemaking 

1.  Improving  Coastal  Zone 
Management— Sections  303/306.  The 
provisions  of  the  CZMA  paraphrased 
below  relate  to  improving  coastal 
management,  and  Section  5(b]  of  the  Act 
requires  the  Secretary  to  issue 
regulations  for  their  implementation. 

Section  303  clarifies  national  coastal 
policy  by  describing  specific  national 
objectives  that  warrant  full 
consideration  during  the  implementation 
of  approved  state  coastal  management 
programs. 

Section  306(a)  encourages  more 
effective  coastal  management  by 
requiring  states  with  approved  programs 
to  expend  an  increasing  proportion  of 
administrative  grants  (up  to  a  maximum 
of  30  percent  unless  a  state  agrees  to  a 
higher  percentage]  on  activities  that  will 
result  in  significant  improvement  in 
achieving  the  national  coastal  objectives 
specified  in  Section  303. 

The  final  rules  implementing  sections 
303  and  306(a)  broadly  define 
"significant  improvements"  to  include 
state  accomplishments  that  add 
elements  to  ouirent  management 
programs  or  strengthen  existing  program 
elements.  They  provide  that  selection  of 
management  activities  designed  to 
result  in  significant  improvements  will 
be  negotiated  between  OCZM  and 
individual  states,  require  states  to 
expend  in  the  second  year  of  funding  at 
least  20  percent  of  their  Federal  section 
306  financial  assistance  award  on 
significant  improvement  activities  and 
increase  expenditures  by  one  percent  in 
each  succeeding  year.  They  also  provide 
that  a  state  failing  to  agree  to  pursue 
significant  improvements  may  not 
receive  any  financial  assistance  under 
Section  306  to  implement  its  program. 

Generally,  the  final  significant 
improvement  regulations  provide  for  a 
flexible  and  cooperative  approach  so 
that  coastal  states  and  NOAA  can 
effectively  deal  with  the  phase  down  of 
Federal  funding.  These  final  regulations 
are  published  as  Subpart  K  of  15  CFR 
Part  923 — the  existing  Coastal  Zone 
Management  Program  Development  and 
Approval  Regulations. 
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2.  Allocating  Administrative  Grants — 
Section  306(b).  Section  306(b)  requires 
that  administrative  grants  under  section 
306  be  allocated 'among  coastal  states 
with  approved  programs  in  accordance 
with  rules  and  regulations  that  take  into 
account  "the  extent"  of  the  shoreline 
covered  by  the  plan,  "the  population"  of 
the  area  covered  by  the  plan,  and  other 
relevant  factors. 

The  allocation  formula  in  the  final 
regulations  is  simple,  straightforward, 
and  easy  to  administer  and  will 
minimize  the  disruption  in  state  fimding 
from  current  levels.  TTie  formula  is 
based  on  (1)  an  established  minimum 
share  allocated  to  each  state  and  (2)  a 
proportionate  share  of  the  remainder  to 
be  allocated  60  percent  on  the  length  of 
shoreline,  which  provides  a  reasonable 
approximation  of  the  magnitude  of  the 
resource  to  be  managed,  and  40  percent 
on  coastal  county  population  which 
provides  a  reasonable  approximation  of 
the  pressures  for  use  of  coastal 
resources.  These  factors  provide 
continuity  with  past  practice,  since  they 
have  been  used  in  the  allocation  process 
since  the  inception  of  the  program  and 
will  produce  the  least  disruption  to  the 
existing  funding  pattern.  Other  factors 
such  as  nature  of  the  shoreline  and  need 
for  management  funds  were  considered 
but  not  selected  because  they  were  too 
subjective  and  difficult  to  quantify.  Tlie 
finfil  allocation  regulations  supersede 
the  expired  allocation  regulations 
published  at  15  CFR  Part  927. 

3.  Coal  and  Alternative  Ocean  Energy 
Impact  Grants— Section  308(c)(3).  New 
section  308(c)(3)  authorizes  the 
Secretary  to  make  grants  under  the 
Coastal  Energy  Impact  Pro-am  (CEIP) 
to  eligible  coastal  states  for  preventing 
or  mitigating  unavoidable  environmental 
and  recreational  losses  in  the  coastal 
zone  resulting  from  the  "transportation, 
transfer  or  storage  of  coal  or  from 
alternative  ocean  energy  activities." 
Funds  must  be  allocated  among  eligible 
states  in  accordance  with  "rules  and 
regulations  *  *  *  which  shall  take  into 
account  the  number  of  coal  or 
alternative  ocean  energy  facilities,  the 
natxue  of  their  impacts,  and  other 
relevant  factors  •  *  •"  (Section 
308(c)(3)(B)). 

The  final  regulations  implementing 
section  308(c)(3)  have  been  combined 
with  existing  regulations  implementing 
sections  30B(c)  (1)  and  (2)  and  revise 
Subpart  D  (Planning  for  the 
Consequences  of  Energy  Facilities)  and 
Subpart  L  (OCS  State  Participation 
Grante)  of  15  CFR  Part  931— the  Coastal  • 
Energy  Impact  Program  regulations.  The 
final  regulations,  therefore,  govern  the 
award  of  all  grants  under  section  308(c). 


Consolidation  of  the  three  categories  of 
"c"  grants  under  one  subpart  (new 
subpart  D)  will  greatly  simpll^  the 
regulations  for  administering  the  CEIP. 

Under  this  consolidated  approach, 
states  will  receive  one  allotment  under 
section  308(c)  that  they  will  then 
apportion  at  their  discretion  among  the 
allowable  uses  of  subsections  (c)(1), 
{c)(2),  and  (c)(3).  To  assure  the  timely 
expenditure  of  section  30e(c)  funds,  the 
final  regulations  require  states  to  submit 
applications  before  the  end  of  the  fiscal 
year  for  which  allotments  were  made; 
funds  not  applied  for  by  then  can  be 
reallotted  among  other  eligible  states 
during  the  next  fiscal  year. 

The  final  regulations  also  set  forth  the 
objectives  of  providing  financial 
assistance  to  coastal  states  under 
section  308(c)  and  its  allowable  uses, 
describe  procedures  for  allotting  section 
308(c)  funds  among  eligible  coastal 
states  and  for  applying  for  assistance 
under  section  308(c).  In  addition,  the 
final  rules  broadly  define  coal  to  include 
the  waste  products  of  its  combustion 
(ash  and  sludge),  "coal  fadlity"  as  any 
facility  that  utilizes,  transports, 
transfers,  stores,  handles,  processes  or 
produces  coal,  and  "alternative  ocean 
energy  facility"  to  include  solar 
facilities. 

The  final  rules  consolidating  the 
financial  assistance  provisions  under 
section  308(c)  are  published  as  Subpart 
D  of  15  CFR  Part  931— the  Coastal 
Energy  Impact  Program  regulations — 
and  replace  the  existing  Subpart  D  and 
Subpart  L 

The  consolidation  of  section  308(c) 
regulations  necessitates  some  minor 
conforming  changes  to  Subpart  G,  which 
deals  with  formula  grants.  These 
changes  are  necessary  because  Subpart 
D,  which  is  being  revised,  contained 
provisions  that  are  required  for 
administering  the  formula  grants 
provisions  of  the  CEIP  regulations. 

4.  Review  of  Performance 
(Evaluation)— Section  312.  Section  312 
of  the  CZiAA  requires  a  "continuing 
review  of  the  performance  of  coastal 
states  with  respect  to  coastal 
management"  and  Section  9(b)  of  the 
Act  requires  the  promulgation  of  rules  to 
implement  section  312.  This  review  must 
include  a  wntten  evaluation  that 
assesses  tEe  extent  to  which  the  state 
has:  (1)  Implemented  emd  enforced  its 
approved  program;  (2)  addressed  the 
coastal  management  needs  identified  in 
Section  303(2)(A)-(I)  of  the  CZMA;  and 
(3)  adhered  to  the  terms  of  any  grant 
loan  or  cooperative  agreement  funded 
under  the  CZMA.  Section  312  further 
requires  that  a  public  meeting  be 
conducted  as  part  of  each  evaluation 


and  that  opportunity  be  provided  for 
oral  and  written  conunent  by  the  public. 
Evaluation  reports  must  be  issued 
following  each  review  of  state 
performance.  The  Secretary  is  directed 
to  reduce  financial  assistance  under 
Section  306  of  the  CZMA  by  up  to  30 
percent  if  it  is  determined  that  a  state  is 
not  making  significant  improvement  in 
achieving  the  coastal  management 
objectives  identified  in  section 
303(2KAHI),  and  to  withdraw  program 
approval  and  financial  assistance  if  it  is 
found  that  a  state  is  failing  to  adhere  to. 
or  is  unjustifiably  deviating  from,  its 
approved  program  or  the  terms  of  any 
grant  or  cooperative  agreement  and 
refuses  to  remedy  the  deviation.  The 
statute  outlines  procedural  safeguards 
(such  as  notice  to  the  state  and  an 
opportxmity  for  a  public  hearing)  that 
must  be  observed  if  the  Secretary  finds 
that  program  approval  and  financial 
assistance  should  be  withdrawn. 

The  basic  requirements  for  continuing 
review  are  set  forth  in  the  regulations. 
They  provide  that  evaluations  will  be 
conducted  in  the  course  of  continuing 
reviews  and  that  written  findings  will  be 
prepared.  The  Office  of  Coastal  Zone 
Management  expects  that  the  evaluation 
of  a  state's  approved  coastal  zone 
management  program  and  coastal 
energy  impact  program  will  occur  at  the 
same  time. 

The  final  evaluation  regulations  are 
published  as  15  CFR  Part  928,  replacing 
the  regulations  that  governed  a  one- 
time-only allocation  of  supplemental 
funds  appropriated  for  FY  1975.  These 
regulations  are  no  longer  necessary  for 
program  administration. 

The  promulgation  of  regulations 
implementing  section  312  (c),  (d)  and  (e) 
necessitates  some  minor  changes  to  15 
CFR  923.82(b)(3),  which  deals  with 
sanctions  for  state  implementation  of 
unapproved  amendments.  The  changes 
are  necessary  because  this  section 
references  S  923.85,  'Termination  and 
Withdrawal  of  Administrative  Funding." 
which  is  being  replaced  by  S  928.5(b). 
"Withdrawal  of  Program  Approval  and 
Financial  Assistance." 

in.  Summary  of  Significant  Comments 
on  NPR  and  NCAA's  Responses 

NOAA  received  comments  from  32 
sources  on  the  composite  rulemaking  for 
Parts  923.  927.  928  and  931. 
Commentators  included:  1  Federal 
agency  (the  U.S.  Department  of  the 
Interior)  19  coastal  states  and  territories 
(South  Cdtolina,  New  Hampshire,  New 
York,  Maryland.  Michigan.  California, 
Alaska.  Louisiana,  Oregon,  Alabama. 
Massachusetts,  Pennsylvania,  Ohio, 
Florida,  Wisconsin,  New  Jersey, 
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Connecticut  Government  of  the  Virgin 
Island*,  and  the  Conunonwealdi  of 
Puerto  Rico);  8  interest  groups  (Conoco, 
Inc.,  Sierra  Club,  International 
Association  of  Drilling  Contractors, 
Coastal  States  Organization,  Texas 
Eastern  Transmission  Corp.,  Edison 
Electric  Institute.  Natural  Resources 
Defense  Council  and  the  United  Mobile 
Sportsfisherman,  Inc.);  and  one  member 
of  die  Coastal  Zone  Manfigement 
Advisory  Committee.  Not  all 
commentators  submitted  comments  on 
all  sections  of  the  regulations.  All 
comments  received  are  on  file  at  the 
Office  of  Coastal  Zone  Management  and 
are  available  at  that  office  for  review 
upon  request  Each  of  the  major  issues 
raised  by  commentators  has  been 
summarized  and  NOAA's  responses 
provided  under  the  relevant  subheading 
in  this  section. 

A.  Part  923.  Subpart  K — Improving 
Coastal  Zone  Management 

General.  (1)  Rather  than  promulgating 
regulations,  NOAA  should  concentrate 
on  developing  effective  phase-down 
policy.  Publication  of  regulations  should 
be  delayed  until  various  proposals  for 
continued  funding  of  coastal 
management  activities  are  considered. 

Response:  NOAA  is  promulgating 
only  those  regulations  that  are 
statutorily  mandated  and  necessary  to 
the  operation  of  the  national  coastal 
management  program.  Hierefore, 
regulations  implementing  sections  306(i), 
306A,  and  315  were  not  proposed.  In 
addition,  the  process  of  promulgating 
these  final  rules  provided  a  forum  for 
discussing  in  detail  phase-down  issues. 
The  promulgation  of  these  final  rules 
has,  therefore,  contributed  to  the 
development  of  flexible  and  effective 
phase-down  policies,  which  are 
embodied  in  these  regulations. 

(2)  NOAA  must  recognize  that 
achievement  of  significant 
improvements  are  often  beyond  the 
control  of  the  coastal  management 
agency.  State  agencies  should  not  be 
penalized  because,  for  example,  the 
state  legislature  failed  to  enact  a  statute. 
State  agencies  should  be  judged  only  on 
whether  they  have  taken  reasonable 
steps  to  achieve  a  significant 
improvement 

Response:  NOAA  does  not  agree  that 
the  achievement  of  significant 
improvements  should  be  based  solely  on 
the  performance  of  the  management 
agency.  The  national  coastal 
management  program  is  designed  to 
encourage  "states"  not  coastal  agencies 
to  exercise  their  mtmagement  authorities 
over  coastal  resources.  The  ultimate 
goal  of  the  significant  improvement 
provisions  is  to  encourage  states  to 


adopt  and  effectively  implement  better 
coastal  management  poUdes  and 
procedures.  However,  not  all  significant 
improvements  are  dependent  on 
approval  by  forces  outside  the  coastal 
agency's  control  For  example, 
streamlining  internal  administrative 
procedures  that  decrease  permit 
processing  time  could  qualify  as  a 
significant  improvement  In  additim, 
NOAA  may  give  significant 
improvement  credit  on  a  case-by-case 
basis  for  tasks  aimed  at  achieving  an 
improvement  that  is  successfully  carried 
out  by  the  coastal  agency  even  if  the 
complete  achievement  of  the 
improvement  proves  to  be  beyond  the 
control  of  the  coastal  agency. 

§  923.102    Significant  improvement 
defined. 

(1)  Section  g23.102(b](3]  appears  to 
encourage  states  to  expand  into  new 
geographic  areas  beyond  their  defined 
coastal  zones.  It  is  improper  to  require 
states  to  expand  their  coastal  programs 
beyond  boundaries  approved  by  the 
Secretary  of  Commerce  and  imprudent 
in  light  of  reduced  funding  levels  for 
management  activities. 

Response:  NOAA  does  not  require  or 
intend  to  encourage  states  to  expand 
their  coastal  zones  beyond  the 
boundaries  approved  by  the  Secretary  of 
Commerce.  However  if  the  state  chooses 
to  expand  its  coastal  zone  and  extend 
its  enforceable  program  authorities  to 
the  expanded  area,  in  response  to 
changed  circumstances,  the  e)q>ansion 
could  qualify  as  a  significant 
improvement  As  proposed, 
S  923.102(b)(3]  also  applies  to 
geographic  areas  located  entirely  within 
the  existing  coastal  zone,  e.g.,  the 
incremental  expansion  of  an  enforceable 
policy  into  a  new  geographic  area  within 
the  coastal  zone.  Therefore  NOAA  will 
leave  that  provision  intact  since  it 
allows  for  the  expansion  of  the  coastal 
boundary  but  does  not  require  it 

(2)  Significant  improvement  should  be 
defined  as  an  activity  that  makes  a 
"measurable  or  clearly  perceptible 
improvement  in  the  achievement  of  aiiy 
of  the  national  interest  objectives  in 
section  303(2)(A)-(I)."  Such  activities 
should  include  the  following  provided 
they  clearly  serve  the  national  interest 
objectives: 

Development  of  natural  resource 
information  critical  to  making  informed 
coastal  management  decisions; 

Development  and  implementation  of 
state  and  local  strategies:  projects,  and 
management  programs  for  coastal 
resources  and  uses; 

Legal  woric  to  clarify  or  protect  the 
public  interest  in  coastal  resources. 


Response:  The  suggested  definition 
provides  no  baseline  from  which 
significant  improvements  are  measured. 
NOAA  has  determined  that  Congress 
intended  states  to  improve  their 
"approved"  programs.  Improvements,  If 
they  are  to  be  "significant"  must  go 
beyond  what  is  expected  of  an  approved 
program.  NOAA  will  include  the  first 
and  second  suggested  example  in  its  list 
of  significant  improvements  with  the 
qualification  that  diese  activities  must 
exceed  what  is  expected  of  the  approve 
program.  The  third  example  is  not 
accepted  because  it  constitutes  a  basic 
function  of  an  approved  management 
program. 

(3)  Section  923.102(b)  (1)  and  (2) 
should  be  amended  to  delete  the  words 
"beyond  what  is  required  by  the 
approved  program"  from  the  definition 
of  significant  improvement 

Response:  NOAA  disagrees.  The 
suggested  deletion  would  remove  an 
essential  characteristic  of  a  significant 
improvement — Le.,  that  it  exceed  what 
is  required  of  an  approved  management 
program. 

(4)  The  definition  of  significant 
improvement  should  not  be  restricted  to 
program  amendments  or  routine 
program  implementation. 

Response:  Significant  improvements 
are  not  limited  to  programs  amendments 
and  routine  program  implementation. 
Other  accomplishments  that  meet  the 
criteria  of  {  S23.102(a)  may  also  qualify 
as  significant  improvements. 

(5)  Hie  definition  of  significant 
improvement  encourages  states  to 
expand  authorities  rather  than 
improving  existing  program  elements  at 
a  time  when  Federal  financial 
assistance  is  being  phased  out 

Response:  The  definition  of  significant 
improvement  allows  both  the  expansion 
of  program  scope  and  the  improvement 
of  existing  program  elements.  "Hierefore, 
the  definition  is  sufficiently  broad  to 
allow  states  the  flexibility  to  pursue 
significant  improvements  that  best  meet 
their  needs. 

(6)  In  S  923.102(b)  delete  and  word 
"significant"  because  the  list  of 
examples  in  that  section  constitutes 
accomplishments  whose  significance 
must  still  be  determined  by  testing 
whether  they  substantially  expand  the 
scope  of  the  program  or  substantially 
strengthen  the  ability  of  the  state  to 
implement  or  enforce  the  approved 
program. 

Response:  NOAA  disagrees.  TTie 
suggested  change  would  serve  to  make 
the  definition  of  significant  improvement 
too  vague — i.e.,  it  would  leave  the 
decision  as  to  what  constituted  a 
significant  improvement  entirely  to  the 
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discretion  of  the  Assistant 
Administrator.  NOAA  has  clarified  the 
concept  of  significant  improvement  by 
providing  specific  examples  of 
accomplishments  that  fit  the  definition. 

(7)  The  regiilations  should  provide 
greater  detail  on  what  constitutes  the 
national  interest  as  defined  in  section 
303(2)(AH1). 

Response:  Section  303{2)(AHI) 
provides  a  very  broad  statement  of  the 
national  goals  that  states  with  approved 
management  programs  should  be 
pursuing.  Specifying  requirements  for 
the  national  interest  under  each  of  the 
nine  national  goals  in  detailed 
regulations  would  be  difficult  because 
approved  programs  and  conditions  vary 
from  state  to  state.  The  generic 
examples  of  significant  improvements 
provided  should  give  sufficient  guidance 
to  NOAA  and  the  states  to  negotiate 
significant  improvement  activities  that 
meet  both  national  and  state  needs. 

(8)  Significant  improvement  should  be 
defined  to  include  "the  adoption  of  a 
schedule  for  consultation  and 
coordination  with  and  the  giving  of 
adequate  consideration  to  the  views  of 
affected  federal  agencies." 

Response:  NOAA  may  accept  as  a 
significant  improvement  any 
accompUshment  aimed  at  the  goal  of 
improving  inter-govemment 
coordination  if  it  meets  the  requirements 
of  §  931.102.  However,  the  suggested 
language  is  not  accepted  because  it  does 
not  specify  with  sufficient  clarity  what 
is  required. 

(9)  There  are  no  specific  standards  to 
determine  whether  a  state  has  achieved 
a  significant  improvement.  Significant 
improvement  is  defined  merely  as 
compliance  with  the  existing  state 
program. 

Response:  Significant  improvements 
and  activities  leading  to  significant 
improvements  are  broadly  defined  to 
allow  NOAA  and  the  states 
considerable  flexibility  to  address  a 
variety  of  issues  in  the  face  of  reduced 
Federal  assistance.  However,  states 
must  describe  in  detail  the  activities  and 
expected  products  associated  with  each 
significant  improvement  before  the 
Assistant  Administrator  will  approve 
them.  Since  all  significant  improvement 
activities  must  be  aimed  at  substantially 
expanding  or  strengthening  the 
approved  program,  the  statement  that 
merely  implementing  the  program  will 
result  in  significant  improvements  is  not 
accurate. 

(10)  Significant  improvement  should 
include  adoption  of  plan  amendments 
such  as  those  applying  to  the  San 
Francisco  Bay  Plan. 

Response:  The  adoption  of  plan 
amendments,  such  as  those  applying  to 


the  San  Francisco  Bay  Plan,  will  be 
considered  significant  improvements  if 
they  meet  the  requirements  of  S  923.102. 

(11)  Is  "approved  program"  in 
S  923.102(a)  the  same  as  "approved 
management  program"  in  §  923.2(d). 

Response:  Yes.  The  terms  "approved 
program"  and  "approved  management 
program"  are  interchangeable.  . 

§  923. 103    Selection  and  approval  of 
activities  leading  to  significant 
improvements. 

(1)  The  proposed  regulations  subject 
states  to  specific  deadlines  and 
schedules  without  imposing  similar 
requirements  on  OC^.  Therefore 

S  923.103(d)  should  be  amended  by 
adding  the  requirement  that  "the 
Assistant  Administrator  will  provide  the 
State  agency  with  a  schedule  for 
negotiation  and  a  time  certain  when  a 
decision  will  be  available  to  the  State 
agency." 

Response:  NOAA  agrees  and  has 
amended  S  923.103  accordingly. 

(2)  The  regulations  should  clearly 
state  that  significant  improvements  may 
take  more  than  one  financial  assistance 
award  period.  Therefore  S  923.103(e) 
should  be  amended  by  deleting  "if  there 
is  a  specific  reason  to  identify  a  longer 
period." 

Response:  It  is  NOAA's  policy  to 
encourage  the  achievement  of 
significant  improvements  within  the 
period  of  one  financial  assistance  award 
because  of  the  potential  for  rapid  phase 
out  of  Federal  financial  assistance. 
However,  the  regulations  permit 
significant  improvements  to  be  reached 
over  a  period  greater  than  one  financial 
assistance  award  if  there  is  a  need  for  a 
longer  period  of  time.  NOAA  has 
determined  that  deleting  the  "specific 
reason"  language  would  lessen  the 
likelihood  that  specific  Improvements  in 
coastal  program  operations  are  achieved 
with  currently  available  Federal  funds. 
However,  once  a  significant 
improvement  is  achieved  it  becomes  the 
responsibility  of  the  State  to  fund  the 
continued  operation  of  that 
improvement  out  of  program 
administration  funds. 

(3)  The  process  for  negotiating 
significant  improvement  activities 
between  NOAA  cmd  the  state  should 
provide  for  participation  by  the  public, 
Federsd  agencies,  and  other  interested 
parties. 

Response:  The  evaluation  of  approved 
programs  under  Section  312  provides 
opportimities  for  public  involvement. 
This  evaluation  vvill  be  used  by  NOAA 
to  indentify  program  needs  that  could  be 
addressed  with  significant  improvement 
funds.  Therefore,  public  participation 
during  the  evaluation  process  will  have 


a  direct  bearing  on  the  significant 
improvement  negotiations.  However, 
public  participation  does  not  extend  to 
grant  negotiations  between  the  grantor 
and  grantee. 

(4)  States  should  not  be  allowed  to 
make  significant  improvements  in  only 
one  national  interest  area. 

Response:  NOAA  will  negotiate 
significant  improvement  activities  with 
the  state  on  a  case-by-case  basis.  There 
may  be  occasions  when  both  NOAA 
and  the  state  agree  that  one  area  merits 
the  application  of  all  of  the  state's 
significant  improvement  funds. 
Therefore  NOAA  will  not  arbitrarily 
limit  the  negotiation  process. 

(5)  The  regiilations  provide  no 
indication  that  state  priorities  will  be 
considered  when  significant 
improvement  activities  are  negotiated. 
The  regulations  should  provide  that 
state  identified  needs  will  serve  as  the 
basis  for  negotiation.  Therefore  the 
words  "based  on  the  results  of  the 
continuing  review  described  in  15  CFR 
Part  928"  should  be  replaced  with  "In 
consultation  with  the  state." 

Response:  It  is  NOAA's  intent  that 
states  take  the  initiative  in  identifying 
significant  improvement  activities.  The 
selection  of  these  activities  will  depend 
on  the  nature  of  the  individual  programs 
and  the  particular  dnaunstances  in  each 
state.  NOAA  will  base  its  negotiating 
position  in  large  measure  on  the  Section 
312  evaluation.  Although  the  selection  of 
activities  will  be  negotiated,  NOAA  has 
the  ultimate  responsibilify  to  assure  that 
Federal  funds  are  being  used  effectively 
and  in  accordance  with  the  objectives  of 
the  CZKfA.  However.  NOAA  is 
amending  {  923.103(a)  to  stress  that  the 
states  should  take  the  initiative  in 
identifying  significant  improvement 
activities  and  S  923.103(b)  to  emphasize 
that  significant  improvement  activities 
will  be  determined  "in  consultation  with 
the  state." 

(6)  Add  the  words  "agreement 
included  in"  before  the  words  "financial 
assistance  award"  in  the  last  sentence 
of  S  923.1G3(d). 

Response:  'This  editorial  correction  is 
made. 

§  923.104    Establishing  the  increasing 
proportion. 

(1)  The  1%  annual  increase  in 
expenditures  required  by  S  923.104  for 
siffiificant  improvements  is  too  small 
At  this  rate  the  maximum  of  30%  may 
never  be  reached  by  many  states.  The 
annual  increase  should  be  set  at  5%  or 
discretion  given  the  Assistant 
Administrator  to  require  bigger 
increases  on  the  basis  of  deficiencies 
found  during  program  evaluation. 
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Response:  NOAA  is  requiring  each 
state  to  expend  a  minimum  of  20%  of  its 
financial  aasistance  award  on 
signiHcant  improvement  activities 
during  the  first  year  it  is  required  to 
pursue  significant  improvements.  In  light 
of  this  large  initial  expenditure  and 
reduced  funding  levels,  NOAA  has 
determined  that  a  1  percent  annual 
increase  is  a  realistic  requirement  that 
will  balance  the  need  to  devote  an 
increasing  share  of  federal  funds  to  the 
improvement  of  coasttil  programs  with 
the  need  to  allow  states  to 
institutionalize  existing  program 
elements. 

(2)  States  that  choose  to  devote  more 
than  the  required  amount  for  significant 
improvements  should  be  rewarded  by 
priority  access  to  unused  funds  or  points 
in  the  allotment  systenL 

Response:  The  formula  for 
determining  significant  improvement 
expenditures  is  equitable  and  simple  to 
administer.  Therefore  NOAA  is 
reluctant  to  establish  a  system  that 
would  be  difficult  to  administer  and 
could  lead  to  conflicts  among  the  states. 

(3)  The  regulations  should  make  it 
clear  that  "increasing  proportion"  refers 
to  the  amount  of  the  financial  assistance 
actually  received  by  a  state. 

Response:  NOAA  agrees  and  has 
clarified  J  923.104  to  emphasize  that  the 
amount  that  must  be  spent  on  significant 
improvements  is  obtained  by 
multiplying  the  applicable  percentage  by 
the  amount  of  Federal  funds  actually 
received. 

§  923. 105   Failure  to  agree  to  pursue 
significant  improvements. 

(1)  Hie  failure  to  pursue  significant 
improvements  should  not  result  in  a  loss 
of  all  section  306  funding  as  required  by 
S  923.105(a)  because  this  requirement 
can  be  easily  circumvented.  States  can 
"pretend"  to  pursue  significant 
improvements  to  get  full  funding  since 
failure  to  achieve  a  significant 
improvement  will  result  in  a  reduction 
or  withdrawal  of  at  most  30%  of  the 
state's  306  funds.  Therefore,  it  would  be 
simpler  to  allow  states  to  declare  their 
intentions  before  receiving  their  grant 

Response:  Section  306(a)(3)  prohibits 
the  Assistant  Administrator  from 
awarding  a  Section  306  grant  unless  the 
recipient  state  agrees  to  pursue 
significant  improvements.  Therefore, 
NOAA  is  statutorily  precluded  from 
awarding  financial  assistance  to  states 
that  choose  not  to  pursue  significant 
improvements.  In  addition.  NOAA  does 
not  accept  the  assumption  that  states 
will  "pretend"  to  be  working  toward 
significant  improvements  merely  as  a 
ploy  to  receive  full  funding  under 
Section  306. 


(2)  The  withdrawal  of  all  Section  306 
funds  for  failure  to  pursue  significant 
improvements  will  impair  the  operation 
of  state  coastal  management  programs 
but  will  not  necessarily  result  in 
withdrawal  of  program  approval  As  a 
result  the  review  for  consistency  of 
needed  energy  development  projects 
may  be  delayed.  Therefore,  energy 
projects  should  be  exempted  from 
consistency  review  as  soon  as  funding  is 
withdrawn  few  failure  to  pursue 
significant  improvements. 

Response:  The  CZMA  does  not 
authorize  exempting  energy  projects 
from  consistency  review  when  a  state 
refuses  to  pursue  significant 
improvements.  Consistency 
requirements  cease  to  apply  only  when 
program  approval  is  withdrawn  because 
a  state  has  refused  to  remedy  a  failure 
to  adhere  to  its  approved  management 
program  or  the  terms  of  its  Section  306 
financial  assistance  award  Upon  the 
withdrawal  of  all  Section  306  funds  for 
failure  to  pursue  significant 
improvements  NOAA  will  closely 
monitor  state  program  performance  to 
determine  whether  withdrawal  of 
approval  is  necessary. 

B.  Part  927   Allocating  Administrative 
Grants— Section  306(b) 

(1)  The  regulations  should  establish  a 
1%  minimum  and  a  10-15%  maximum 
financial  assistance  award  level  for  any 
state. 

Response:  CZMA  program  funding 
levels  and  eligible  funding  recipients  are 
factors  which  may  vary  from  year  to 
year.  Although  Congress  has  established 
a  1%  minimum  financial  assistance 
award  level,  which  is  reflected  in  these 
regulations,  no  mayimnin  award  level  is 
established. 

The  Assistant  Administrator  can 
adjust  the  maximum  and  minimum 
percentages  in  the  allocation  formula  to 
meet  the  basic  funding  needs  of  eligible 
states  (commensurate  with  the  total 
available  funding  for  the  program)  in 
implementing  effectively  CZMA 
requirements.  The  need  for  flexibifity  in 
establishing  award  level  is  accentuated 
as  appropriations  and  funding  levels 
decrease  in  the  phase  down  of  Federal 
funding. 

(2)  A  state  failing  to  make  "significant 
improvements"  should  be  subject  to  a 
0.7  percent  minimum  rather  than  a  one 
percent  minimum. 

Response:  NOAA  recognizes  that  at 
times  implementation  of  the  statutory 
requirements  of  section  312(c),  when  a 
state  fails  to  meet  "significant 
improvement"  requirements,  might 
necessitate  reducing  the  base  allocation, 
and  that  these  reductions  might  result  in 
an  award  falling  below  the  1%  minimum 


specified  in  section  306(b)  of  die  AcL  In 
cases  where  such  statutory  conflicts 
arise  award  levels  may  fall  below  the 
1%  minimum,  as  prescribed  in  the  actual 
calculation  of  the  financial  assistance 
award  level  under  §  927.1(1). 

(3)  The  term  "tidal  shoreline  mileage" 
should  be  clearly  defined  and  the 
National  Ocean  Survey  (NOS) 
methodology  for  measuring  tidal 
shoreline  mileage  should  be  explained. 

Response:  NOAA  uses  the  NOS 
definition  and  mileage  figures  for  marine 
and  island  coastal  states  and  territories 
and  presently  accepts  the  shoreline 
mileage  figures  measured  by  the 
International  Coordinating  Committee 
on  Great  Lakes  Basic  Hydraulic  and 
Hydrologic  Data  for  states  bordering  on 
the  Great  Lakes.  For  marine  and  island 
states  and  territories,  tidal  shoreline  is 
defined  as  the  shoreline  of  outer  coast, 
offshore  islands,  sounds,  bays,  rivers 
and  creeks  to  the  head  of  tidewater  or  to 
a  point  where  tidal  waters  narrow  to  a 
width  of  100  feet.  The  measurements  are 
made  using  a  recording  instrument  on 
the  largest-scale  charts  available.  Hie 
NOS  methodology  varies  slightly  from 
that  used  by  the  International 
Coordinating  Committee  on  Great  Lakes 
Basic  Hydraulic  and  Hydrologic  Data, 
and  NOAA  is  reviewing  this 
inconsistency  as  raised  in  comments  on 
theNPR. 

For  clarification  NOAA  is  adding 
language  to  the  final  rule  to  more 
precisely  explain  shoreline  mileage 
calculations. 

Section  927.1(c)(2Ki)  now  reads  "Sixty 
percent  will  be  allocated  based  on  each 
eligible  state's  proportionate  share  of 
the  length  of  tidal  shoreline  mileage 
and/or  Great  Lake  shoreline  mileage  of 
all  participating  states  based  on  the 
most  recently  available,  ofRcial  data 
fix>m  or  accepted  by  the  National  Ocean 
Survey  *  *  *  " 

(4)  Factors  other  than  shoreline  and 
population  should  be  considered  in  the 
calculation  of  allocations,  such  as  areas 
protected  or  held  in  trust,  shoreline 
features,  rate  of  population  change,  fmd 
economic  significance  of  the  coastal 
area. 

Response:  In  developing  bodi  die 
issue  paper  and  proposed  regulations, 
NOAA  examined  the  inclusion  of  other 
factors  (including  those  above]  in  the 
allocation  formula.  These  factors  were 
not  selected  because  they  are  too 
subjective  and  difficult  to  quantify.  The 
inclusion  of  coastal  county  population 
and  shoreline  mileage  does  provide  a 
reasonable  approximation  of  the 
magnitude  and  the  pressures  for  use  of 
coastal  resources  as  objective, 
quantifiable  factors.  The  exclusive  use 
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of  these  factors  provides  continuity  with 
past  NOAA  practice,  proposes  an 
allocation  formula  which  is  simple  and 
easy  to  administer,  and  results  in  the 
least  disruption  in  state  funding  levels. 

C.  Part  931    Subpart  L— Coastal  Energy 
Impact  Grants — General 

(1]  The  relationship  of  new  subpart  D 
to  existing  subparts  D  and  L  should  be 
clariHed. 

Response:  New  subpart  D  contains 
guidance  and  requirements  applicable  to 
planning  grants  found  in  existing 
subpart  D  and  guidance  and 
requirements  applicable  to  OCS  state 
participation  grants  found  in  existing 
subpart  L  The  consohdation  is  intended 
to  simplify  the  regulations  by 
eliminating  duplicative  and  uiuiecessary 
text  The  consolidation  is  not  intended 
to  change  the  substantive  requirements 
of  the  planning  or  OCS  participation 
programs.  In  addition  new  subpart  L 
includes  guidance  and  requirements 
appUcable  to  coal  and  Alternative 
Ocean  Energy  (AOE)  activity  impact 
mitigation  funds.  When  new  subpart  D 
becomes  final  and  effective,  it  will 
supersede  existing  subparts  D  and  L  of 
15  CFR  part  931.  The  requirements  and 
guidance  with  respect  to  objectives  and 
allowable  usesof  planning  grants  funded 
under  Section  308(b)(5)(B)  diat  were  in 
existing  subpart  D  have  been 
transferred  to  subpart  G  of  15  CFR  Part 
931.  This  transfer  was  made  solely  to 
enable  existing  subpart  D  to  be 
superseded  in  its  entirety.  The 
substantive  requirements  applicable  to 
plaiming  grants  funded  undjer  section 
308(b)(5)(B}  are  not  affected. 

(2)  Some  states  have  two  separate 
agencies  administering  the  existing 
provisions  of  section  308.  For  example, 
one  state  agency  may  administer  impact 
mitigation  assistance  under  sections 
308(c)(1),  (b)  and  (d)  while  another  state 
agency  administers  OCS  state 
participation  assistance  under  section 
308(c)(2).  Under  the  existing  regulations 
this  arrangement  did  not  present  any 
administrative  problems  because  there 
was  a  specific  allotdient  of  funds  under 
each  subsection.  Under  the  proposed 
regulations  it  is  not  clear  who  will 
administer  the  consolidated  grant 
program  and  allocate  available  funds 
among  eligible  uses.  Guidelines  should 
therefore  be  estabhshed  to  require  the 
expenditure  of  fixed  minimiun 
percentages  for  eligible  uses.  In 
addition,  a  single  agency  should  be 
designated  to  administer  the 
consohdated  308(c)  program. 

Response:  NOAA  has  determined  that 
the  state  should  decide  how  to  allocate 
available  section  308(c)  funds  among 
allowable  uses.  NOAA  assumes  that  the 


state  agency  designated  under      

S  931.25(a)(4)(i)  to  administer  the  CEIP 
will  submit  the  state's  section  308(c) 
application  and  that  aUocation 
questions  will  be  decided  within  the 
state  by  responsible  program  ofHcials, 
including  where  necessary,  the 
Governor. 

(3)  The  OCS  State  Participation 
Grants  Program  should  not  be 
consolidated  with  other  provisions  of 
section  308  because  this  is  a  special 
purpose  program  whose  effectiveness 
could  be  diluted  by  merger. 

Response:  The  various  financial 
assistance  programs  under  section 
308(c)  are  beingconsolidated  to  simplify 
program  administration  and  improve 
program  flexibility.  The  consolidation 
should  not  detrimentally  affect  the  OCS 
State  Participation  program  because  no 
changes  are  being  made  in  the 
substantive  provisions  of  that  program. 
The  only  change  that  could  affect  this 

Erogram  is  that  the  state  will  decide 
ow  much  of  the  total  available  under 
section  308(c)  will  be  spent  on  OCS 
state  participation  purposes  Since  the 
Congress  has  not  appropriated  specific 
amounts  for  each  of  the  allowable  uses. 
NOAA  believes  it  is  appropriate  for  the 
state  to  decide  how  to  apportion  its 
funds  among  allowable  uses. 

§  931.37   Limitations  on  expenditures. 

(1)  Increasing  the  matching  share  to  30 
per  cent  is  unfair  because  the  most 
needy  local  governments  wiU  not  be 
able  to  benefit  from  Federal  assistance. 
The  Assistant  Administrator  should  be 
given  discretion  to  vary  the  matching 
share  as  a  means  of  increasing 
management  flexibility. 

Response:  A  matching  share  of  30  per 
cent  is  consistent  with  NOAA's  policy  of 
phasing  down  CHIP  assistarce  in  an 
orderly  manner.  Since  the  funding 
available  for  CEIP  purposes  is  limited, 
increasing  the  matching  share  will,  in 
effect,  increase  the  total  amount 
available  for  impact  mitigation.  In 
addition,  an  increased  matching  share 
will  encourage  the  funding  of  projects 
with  the  highest  priority. 

(2)  The  significance  of  the  October  17, 
1980  date  in  (  931.37(c)(3)(i)  should  be 
clarified. 

Response:  Section  931.37(c)  prohibits 
the  use  of  section  308(c)  funds  for 
mitigating  environmental  or  recreational 
losses  that  (1)  result  from  the  sale,  lease, 
or  rental  by  a  state  or  local  government 
of  property  to  another  party,  or  (2)  that 
could  have  been  prevented  by  a 
reasonable  exercise  of  a  state's  existing 
regulatory  authority,  if  the  sale,  lease, 
rental  or  loss  occurs  after  October  17, 
1980— the  date  that  section  308(c)(3)  was 
signed  into  law.  This  limit  on  the 


eligibiUty  is  instituted  to  prevent  the 
funding  of  projects  for  mitigating  losses 
that  could  readily  have  been  avoided  by 
reasonable  state  or  local  action.  The 
October  17, 1980,  date  allows 
"grandfathering"  state  and  local  actions 
'  that  occurred  before  enactment  of  the 
1980  amendments  to  the  CZMA. 

(3)  To  assure  that  Section  308(c)  funds 
are  used  to  encou/age  necessary  energy 
development  the  following  limitation  on 
308(c)  expenditures  should  be  added  to 
{  931.37:  "308(c)  funds  may  not  be  used 
to  pay  for  any  part  of  a  project  likely  to 
prevent  delay,  or  substantially  increase 
the  costs  of  the  development  of  energy 
facilities  otherwise  consistent  with  the 
state's  approved  program." 

Response:  In  reviewing  section  308(c) 
applications,  NOAA  will  carry  out  its 
responsibility  to  see  that  funds  are 
awarded  for  allowable  uses,  none  of 
which  are  for  projects  that  are  likely  to 
prevent  delay,  or  increase  the  costs  of 
energy  development  that  is  otherwise 
consistent  with  the  state's  approved 
management  program.  Therefore,  the 
suggested  restriction  is  neither 
necessary  nor  appropriate. 

§931.35    Section  308(c)  allotment 

(1)  Basing  the  proposed  allotment 
formula  on  coastal  county  population 
puts  smaller  states  and  states  that  have 
controlled  development  in  coastal 
marshes  and  other  ecologically  sensitive 
coastal  areas  at  a  disadvantage.  It  is 
these  areas  that  face  the  greatest  threat 
from  new  energy  development  The 
allotment  formula  should  therefore  be 
based  on  the  percentage  increase  in 
coastal  population — since  this  factor 
better  reflects  development  pressures 
from  new  and  expanded  energy 
resources.  Consideration  should  also  be 
given  to  seasonal  fluctuation  in  coastal 
population. 

Response:  Coastal  county  population 
is  a  reasonable  estimator  of  the  need  for 
impact  assistance.  In  addition,  this 
factor  provides  continuity  with  past 
OCZM  practice.  Its  use  will  minimize 
disruptions  in  the  existing  pattern  of 
funding.  In  addition,  using  1980  census 
data  provides  recognition  of  population 
growth. 

(2)  Too  much  discretion  is  allowed  the 
Assistant  Administrator  to  establish  the 
allocation  formula  and  maximum  and 
minimum  shares.  All  the  factors  that 
make  up  the  formula  should  be  specified 
by  regulation.  A  minimum  share  that 
equals  two  percent  of  the  amount 
available  in  a  fiscal  year  under  secticm 
308(c)  or  $75,000,  whichever  is  greater, 
should  be  established.  The  maximum 
share  should  be  set  at  15  percent  of  the 
amount  available. 
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Response:  Not  specifying  the 
allotment  formula  or  the  maximum  and 
minimum,  shares  in  regulations 
simplifies  the  regulations  and  increases 
program  flexibility. 

However,  the  regulations  require  the 
Assistant  Administrator  to  submit  any 
proposed  formula,  which  would  include 
provisions  for  maximum  and  minimum 
shares,  to  the  states  for  review  and 
comment  before  allocations  are 
calculated. 

(3)  Shoreline  mileage  used  in  the 
allocation  formula  should  be  clearly 
defined. 

Response:  Before  calculating 
allotments  S  931.35(c)  requires  the 
Assistant  Administrator  to  submit  the 
proposed  allotment  formula  to  the  states 
for  review  and  comment  If  shoreline 
mileage  is  used  in  the  allotment  formula 
it  will  be  the  same  as  used  in  S  927.1  to 
allocate  section  306  funds.  See  Comment 
S  under  B.  Allocating  administrative 
grants  above. 

(4)  New  or  expanded  coal  activities 
should  be  given  the  greatest  weight  in 
the  allocation  formula. 

Response:  As  previously  noted, 
NOAA  is  not  specifying  the  allotment 
formula  in  regulations.  The  details  of  the 
allotment  formula  will  be  developed  in 
consultation  with  the  states  pursuant  to 
f  931.36(c). 

§931.31    Objectives. 

(1)  The  phrase  "and  that  permits  the 
coastal  states  and  units  of  local 
government  a  high  degree  of  control  and 
discretion"  should  be  deleted  from  the 
statements  of  CEIP  objectives  in 

i  931.31(c)  because  this  phrase  is 
gratuitous  and  not  supported  by  the 
legislative  history. 

Response:  NOAA  disagrees.  The 
Conference  Report  (Report  No.  94-1298) 
that  accompanied  the  CEIP  legislation 
states  that  the  coastal  state  and 
localities  "should  make  the  basic 
decisions  as  to  the  particular  needs" 
that  result  from  energy  development  and 
therefore  the  "discretion"  of  "Federal 
o^icials  should  be  correspondingly 
limited"  (p.  24).  Therefore,  the  o^ective 
of  allowing  states  and  local 
governments  a  high  degree  of  control  is 
consistent  with  the  legislative  history  of 
the  CEIP  and  the  Administration's  policy 
of  returning  resource  management 
decisions  to  the  states. 

(2)  The  following  objective  should  be 
added  to  the  list  of  CEIP  objectives  in 

§  931.31:  'To  improve  and  strengthen 
coastal  management  in  the  United 
States." 

Response:  This  objective  is  added  to 
emphasize  the  close  relationship 


between  CEIP  and  coastal  management 
activities. 

§931.36   Application  for  financial 
assistance. 

(1)  The  proposed  regulations 
Improperly  impose  a  requirement  that 
the  intra-state  allocation  process  be 
used  for  OCS  state  participation  grants. 

Response:  The  proposed  regulations 
were  not  intended  to  impose  any  new 
requirements  on  the  use  of  funds  for 
section  308(c)(2)— OCS  State 
participation — purposes.  TLorefore, 
S  931.36(b)(3)  has  been  amended  to 
indicate  that  only  planning  and  coal  and 
AOE  impact  mitigation  assistance  must 
be  subjected  to  the  intrastate  allocation 
process. 

(2)  Hie  application  and  information 
requirements  under  S  931.36  are  too 
burdensome  for  small  construction  and 
land  acquisition  projects. 

Response:  NOAA  is  also  concerned 
about  burdensome  application 
requirements  and  has  tried  to  keep  these 
requirements  to  a  minimum.  NOAA  has 
determined  that  the  information 
requirements  specified  in  §  931.36  are 
necessary  and  appropriate  to  assure 
compliance  with  Federal  environmental 
and  administrative  requirements.  NOAA 
has,  however,  deleted  the  requirement 
for  submitting  state  and  local  permit 
applications  and  approvals  for 
construction  projects. 

§931.52   Definitions. 

(1)  "Rail  transport  facility"  should  be 
added  to  the  list  of  coal  facilities  in 
S  931.32(b)(1). 

Response:  NOAA  agrees  and  has 
added  the  term  "rail  transport  facility" 
to  S  931.32(b)(lKv). 

(13)  The  regulations  should  clarify 
Section  308(c)  funds  may  be  used  to 
mitigate  the  impact  of  the  disposal  of 
ash  and  sludge,  the  waste  products  of 
burning  coal. 

Response:  NOAA  has  defined  coal  to 
include  ash  and  sludge — the  waste 
products  of  biuning  coal.  It  is  NOAA's 
intent  that  the  impacts  of  storing  and 
transporting  these  waste  products  for 
the  purpose  of  disposal  be  eligible  imder 
Section  306(c).  NOAA  has  determined 
that  definition  of  coal  facility  is 
sufficiently  broad  to  include  facilities 
involved  in  ash  and  sludge  disposal  and 
that  amending  the  regulations  is  not 
necessary. 

§  931.34    Allowable  uses. 

(1)  The  regulations  provide  no 
assurance  that  funds  authorized  under 
section  308(c)(3)  are  expended  for 
mitigating  the  impacts  of  coal  or  AOE 
activities. 


Response:  The  new  regulations 
appropriately  place  responsibility  on  the 
state  for  allocating  available  funds 
among  allowable  uses.  As  noted 
previously,  Congress  has  not 
appropriated  specific  amounts  for  each 
of  the  allowable  uses.  In  the  absence  of 
this  guidance,  NOAA  has  determined 
that  the  states  should  determine  their 
needs  and  funding  priorities. 

D.  Part  928  Review  of  Performance — 
Section  312 

§928.1    General. 

(1)  The  statement  in  9  928.1(b)  that 
"these  regulations  may  be  supplemented 
by  procedural  memoranda  issued 
periodically  by  the  Office  of  Coastal 
Zone  Management  .  ."  is  unnecessary 
and  mi^t  lead  to  confusion  regarding 
the  legal  enforceability  of  the  procedural 
memoranda. 

Response:  In  response  to  comments 
on  the  Issue  Paper  on  Review  of 
Performance.  NOAA  shortened  and 
simplified  the  proposed  rules  by 
eliminating  detailed  procedures  from  the 
regulations  and  retaining  only  the  basic 
requirements  of  continuing  review  and 
evaluation.  The  purpose  of  the 
procediu^  memoranda  is  to  provide  a 
more  detailed  statement  of  how  these 
basic  requirements  will  be  met  NOAA 
wishes  to  remove  any  possible 
ambiguity  concerning  Uie  legal  status  of 
the  procedural  memoranda  and. 
therefore,  has  deleted  this  reference 
from  the  regulations. 

§928,2    Definitions. 

(1)  NOAA  should  change  the 
definition  of  "justifiable"  to  state  that 
the  principal  criterion  for  determining 
whether  a  deviation  is  justifiable  is 
whether  it  is  beyond  the  control  of  the 
state  coastal  program  manager,  not 
whether  it  is  beyond  the  control  of  the 
state.  The  proposed  criterion — beyond 
the  control  of  the  state — is  uiu^aUstic 
and  does  not  recognize  that  state 
coastal  programs  are  constrained  in 
their  ability  to  influence  governors  and 
State  legislatures. 

Response:  NOAA  disagrees  with  this 
conunent  It  is  appropriate  to  assess 
whether  or  not  a  deviation  is  beyond 
"state"  control.  All  coastal  management 
programs  must  be  approved  and 
transmitted  to  NOAA  by  the  governor  of 
the  state.  Therefore,  although  NOAA 
acknowledges  that  state  coastal 
program  managers  frequently  are  limited 
in  their  ability  to  influence  state 
governors  and  legislatures,  their 
programs  are  "state"  programs  and  the 
states  are  responsible  for  carrying  them 
out 
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(2)  NOAA  should  limit  the  criteria  for 
determining  whether  a  deviation  is 
justiHable  only  to  those  criteria 
currently  enumerated  in  the  proposed 
definition.  All  of  the  criteria  should  be 
spelled  out  in  the  regulations  in  order  to 
provide  fair  and  predictable 
administration  and  the  determination  of 
whether  the  criteria  are  met  should 
involve  the  public. 

Response:  It  is  not  possible  or 
desirable  to  define  in  advance  the 
universe  of  criteria  for  assessing 
"justifiability."  The  purpose  of  die 
criteria  identified  in  the  definition  is  to 
'provide  the  states  and  the  public  with 
information  concerning  how  the 
"justifiability"  determinations  will  be 
made.  However,  it  is  impossible  to 
anticipate  every  conceivable  kind  of 
deviation  and.  therefore,  impossible  to 
define  in  adv&nce  the  universe  of 
criteria  for  evaluting  them. 

NOAA  disagrees  that  the  public 
should  be  involved  in  the  "justifiability" 
determinations.  While  public 
participation  in  the  program  is  vital,  the 
statute  requires  the  determination  to  be 
made  by  the  Secretary.  In  making  each 
determination,  the  Secretary  will 
consider  all  available  information, 
including  public  conmients  on  the 
review  of  the  State's  performance. 

(3)  The  definition  of  "work  program" 
should  not  be  formalized  in  the 
regulations.  Work  programs  are  usually 
designed  at  least  a  year  in  advance  and. 
hence,  represent  a  target  or 
"guesstimate"  of  what  a  state  coastal 
program  feels  reasonably  able  to 
undertake.  There  is  no  benefit  in 
formalizing  this  docimient  in  the 
regulations. 

Response:  This  conmient  reflects  a 
misunderstanding  of  the  purpose  of 
defining  this  term.  Hie  definition  is 
included  in  order  to  provide  a  basis  for 
continuing  review  and  evaluation  of 
approved  programs  if  Federal  financial 
assistance  ends.  In  this  case,  the  states 
would  provide  to  NOAA  the  same 
documentation  they  would  need  to 
provide  to  their  state  governments  or 
other  funding  sources  describing  the 
work  tasks  they  are  undertaking  during 
a  particular  time  period,  and  NOAA 
would  review  the  material  to  determine 
if  the  program  implementation  continued 
to  meet  or  exceed  the  threshold 
requirements  for  approvability. 

This  work  program  must  be 
distinguished  from  the  work  program 
that  is  a  part  of  the  Federal  &iancial 
assistance  award.  The  work  program 
that  is  part  of  the  award  carries  with  it  a 
commitment  from  the  state  to  complete 
each  work  task  successfully  or  face 
reduction  or  withdrawal  of  financial 
assistance.  However,  if  Federal 


financial  assistance  ends,  obviously 
there  will  be  no  such  sanction  and  the 
review  will  simply  determine  whether 
the  state  program  continues  to  meet  the 
requirements  for  approvability,  in  order 
that  the  state  may  continue  to  exercise 
Federal  consistency.  Because  this 
distinction  was  not  made  clearly,  we 
have  added  clarifying  language  to  the     > 
definition  of  "work  program"  and  to  the 
use  of  the  term  "work  program"  in  the 
continuing  review  procedures. 

§  928.3(b}    Continuing  review 
procedures. 

(1)  NOAA  should  limit  state  reporting 
requirements  to  one  report  per  year. 

Response:  NOAA  understands  the 
need  to  limit  the  paperwork  burden  on 
the  states.  To  this  end,  the  periodic 
performance  reports  required  for 
financial  assistance  awards  are  being 
used  to  accommodate  information  needs 
for  continuing  review  and  evaluation. 
NOAA  will  make  every  effort  to  limit 
additional  information  requirements liy 
assessing  carefully  all  information 
available  in-house  and  targeting 
requests  to  fill  specific  information  gaps. 
However,  regular  information  is 
required  for  NOAA's  program 
administration  responsibilities^ 
including  technical  monitoring  of 
awards  and  continuing  review  and 
evaluation.  The  current  information 
requirements — performance  reports  and 
a  supplemental  information  request  for 
evaluation — ^represent  the  minimum 
requirements  for  information  necessary 
to  carry  out  our  responsibilities. 

(2)  The  regulations  should  State 
explicitly  that  a  site  visit  will  normally 
be  a  part  of  each  evaluation,  unless 
fiscal  constraints  are  so  severe  that  such 
visits  are  precluded.  Site  visits  are 
extremely  valuable  and  the  presumption 
in  the  regulations  should  be  that  they 
will  occur. 

Response:  NOAA  agrees  with  the 
intent  of  this  comment.  The  regulations 
already  provide  that  the  Assistant 
Administrator  may  conduct  site  visits  as 
a  part  of  the  evaluation.  The 
discretionary  "may"  is  used  to  provide 
necessary  flexibility  to  adjust  to  funding 
constraints.  Because  the  recommended 
standard — "fiscal  constraints  *  *  *  so 
severe  that  such  visifs  are  precluded" — 
is  also  discretionary,  NOAA  has 
determined  that  no  change  should  be 
made  in  the  regulatory  language. 

(3)  The  discretionary  "may"  in  the 
third  line  of  S  928.3(b)(5),  which 
provides  that  states  "may"  have  two 
weeks  from  receipt  to  review  draft 
findings,  should  be  changed  to  '[shall." 

Response:  NOAA  agrees  with' the 
comment  and  we  have  made  the 
suggested  change. 


(4)  The  regulations  should  specify  that 
draft  findings  be  made  available  to 
affected  Federal  agencies  at  the  same 
time  they  are  sent  to  the  states. 

Response:  Draft  findings  are  available 
to  affected  Federal  agencies,  or  anyone 
else,  upon  request. 

(5)  Since  the  proposed  rules  impose 
time  deadlines  on  the  states  in  the 
conduct  of  evaluations,  it  is  only  fair 
that  NOAA  should  also  impose 
deadlines  on  itself.  In  addition,  the 
deadlines  should  recognize  the  need  for 
leadtime  to  respond  to  findings.  Two 
types  of  specific  suggestions  for  NOAA 
deadlines  were  made: 

(a)  Issue  final  findings  at  least  90  days 
before  the  expiration  of  a  state's  Federal 
financial  assistance  award,  and  at  least 
30  days  before  the  the  state  coastal 
management  agency  must  submit  its 
proposed  budget 

(b)  Issue  final  findings  within  a 
certain  time  period  after  receipt  of  state 
comments  on  the  draft  findings.  TTie 
suggested  time  periods  ranged  itom  two 
weeks  to  60  days. 

Response:  NOAA  recognizes  the 
states'  need  for  leadtime  to  incorporate 
the  results  of  evaluations.  However,  for 
two  reasons  NOAA  has  determined  that 
it  should  not  commit  itself  to  deadlines 
tying  the  date  of  issuance  of  final 
findings  to  the  date  of  the  Federal 
financial  assistance  award.  First,  such  a 
tie  could  restrict  NOAA  in  the 
expeditious  award  of  available  Federal 
financial  assistance.  Second,  because 
memy  state  budget  cycles  are  several 
months  in  advance  of  coastal  zone 
management  financial  assistance 
awards,  a  commitment  to  issue  final 
findings  30  days  before  the  state  coastal 
zone  management  agency  is  required  to 
submit  its  budget  can  mean  a 
requirementfor  final  findings  1  to  3 
months  after  the  beginning  of  the  coastal 
zone  management  financial  assistance 
award.  Clearly  it  would  be  impossible  to 
conduct  a  meaningful  evaluation  so 
soon  after  the  work  program  under 
review  has  begun. 

NOAA  is  willing,  however,  to  commit 
itself  to  deadlines  for  issuing  final 
findings  which  are  tied  to  state  review 
and  comment  on  the  draft  findings. 
While  two  weeks  is  not  enough  time  to 
give  adequate  consideration  to  state 
comments  and  produce  the  final 
findings,  60  days  is  usually  more  than 
sufficient.  Therefore,  NOAA  has 
modified  the  regulations  to  include  a 
commitment  to  issue  final  findings  45 
days  after  receipt  of  state  comments  on 
the  draft  findings,  unless  NOAA  notifies 
the  state  of  the  need  for  an  extension  to 
allow  for  further  meetings  or 
negotiations. 
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(6)  The  current  regulatory  language 
implies  a  mistrust  of  the  states. 

Response:  The  regulatory  language  is 
procedural  only  and  does  not  imply  a 
mistrust  of  the  states.  NOAA  recognizes 
its  responsibility  to  assist  the  state 
coastal  program  managers  in  carrying 
out  their  responsibilities  for 
implementing  their  coastal  management 
programs.  However,  NOAA  is  also 
responsible  for  overall  program 
administration,  which  includes 
continuing  review  and  evaluation.  It  is 
NOAA's  intent  to  maintain  a  balance 
between  these  two  responsibilities. 

§  928.3(c)(1)    Requirements  for 
continuing  review  of  approved  state 
coastal  zone  management  programs — 
Scope  of  continuing  reviews. 

(1)  NOAA  should  delete  the  phrase 
"all  of  the  elements"  of  the  approved 
program  in  S  928.3(c)(l)(i)  and  adhere  to 
the  statutory  language.  Since  it  is  clear 
that  Federal  financial  assistance  for 
state  coastal  management  programs  is 
diminishing,  the  regulations  should 
recognize  Qiat  some  elements  of  state 
programs  will  have  to  be  reduced  and 
that  such  reduction  is  (wssible  without 
reducing  the  programs  below  the 
threshold  requirements  for  Federal 
approval. 

Response:  NOAA  agrees  that  the 
regulations  need  to  recognize  the  reality 
of  program  adjustments  in  the  face  of 
reduced  Federal  financial  assistance,  as 
long  as  the  adjustments  do  not  reduce 
program  elements  below  the  level 
required  for  program  approval  To  this 
end,  the  proposed  regulatory  language 
defined  the  term  "approved 
management  program"  to  mean  "those 
elements  of  the  program  required  for 
program  approval  *  *  *"  This  change 
provides  such  recognition  because  the 
definitions  of  "adherence"  and  of 
"justifiable"  are  tied  to  the  definition  of 
"approved  management  program."  Since 
the  referenced  phrase  appears  to  have 
caused  misunderstanding  concerning  the 
focus  of  continuing  review  and 
evaluation,  NOAA  agrees  that  it  should 
be  removed  and  has  amended  the 
regulations  accordingly. 

(2)  NOAA  should  add  to  the  scope  of 
review  a  fourth  element  on  Federal 
consistency. 

Response:  The  three  broad  elements 
of  the  scope  of  review  come  directly 
from  the  statute.  It  is  not  necessary  to 
add  another  element  on  Federal 
consistency  because  this  is  a  specific 
factor  in  the  overall  evaluation  of  one  of 
the  broad  elements  already 
enumerated — the  extent  to  which  the 
state  has  Implemented  and  enforced  its 
approved  program. 


§ff28.3(c)(2)   Procedure  for  assessing 
adherence  to  the  approved  management 
program. 

(1)  The  phrases  "fully"  or  "fully  and 
effectively"  in  S  926.3(c)(2)(A).  (B),  and 
(C)  should  be  deleted  because  they 
imply  that  states  will  be  able  to  continue 
to  implement  their  programs  at  the  same 
or  higher  levels  while  Federal  financial 
assistance  declines. 

Response:  As  stated  above,  NOAA 
agrees  that  the  regulations  need  to 
acknowledge  declining  Federal  financial 
assistance  to  states.  Although  in  each 
case  the  referenced  phrases  are 
preceded  by  the  phrase  "the  extent  to 
which,"  they  still  appear  to  be 
interpreted  as  implying  an  unfair 
standard  for  evaluation.  For  this  reason, 
NOAA  agrees  that  they  should  be 
removed  and  has  amended  the 
regulations  accordingly. 

(2)  The  term  "enforcing"  should  be 
added  to  S  928.3(c)(2)(A)  because  this 
term  was  added  to  the  statute  in  the 
1980  amendments  and  needs  emphasis 
in  the  regidations. 

Response:  NOAA  agrees  with  this 
comment  and  has  modified  the 
regulations  accordingly. 

(3)  NOAA  should  delete  the  phrase 
"effectively  playing  a  leadership  role  in 
coastal  issues"  in  S  926.3(c)(2)(B) 
because  it  is  highly  subjective  and  is  not 
a  requirement  of  the  program  approval 
regulations. 

Response:  NOAA  disagrees  with  this 
conunent.  Section  923.47  of  the  program 
approval  regulations  requires  the  state 
to  designate  a  lead  state  agency  which 
is  capable  of  monitoring,  coordinating 
and  providing  direction  for  its  coastal 
program.  As  the  "focal  point  for  program 
administration."  the  lead  state  agency 
must  play  a  leadership  role  in  coastal 
issues  in  order  to  coordinate  effectively 
the  various  state  and  local  agencies  with 
responsibihties  for  carrying  out  the 
program.  Therefore,  this  is  an 
appropriate  subject  for  evaluation. 

(4)  NOAA  should  add  to 

S  928.3(c)(2)(C)  language  recognizing 
specifically  that  carrying  out  the 
provisions  of  Federal  consistency 
involves  cooperation  with  Federal 
agencies  to  minimize  potential  conflicts. 
This  point  needs  emphasis  because 
conflicting  requirements  could  impede 
or  block  Federal  programs  that  are  vital 
to  the  nation  as  a  whole. 

Response:  This  is  uimecessary 
because  it  is  understood  that  state 
implementation  of  Federal  consistency 
involves  working  with  affected  Federal 
agencies  to  minimize  potential  conflicts. 
While  it  would  be  possible  to  enumerate 
a  long  list  of  specific  issues  for 
evaluation,  such  action  is  contrary  to  the 


President's  directive  to  avoid 
unnecessary  regulation. 

§  928.3(c)(3)    Procedure  for  assessing 
how  the  state  has  addressed  the  coastal 
management  needs  identified  in  Section 
303(2)(A)-a)- 

(1)  The  word  "needs"  should  be 
changed  to  "objectives"  wherever  it 
appears  in  this  section  in  order  to  track 
the  statutory  language. 

Response:  Although  it  is  true  that  the 
statute  speaks  of  "objectives"  in  section 
303,  it  refers  to  those  objectives  in 
section  312  as  "coastal  management 
needs."  Since  these  regulations 
implement  section  312,  NOAA  has  used 
the  statutory  language  from  that  section 
of  the  Act 

(2)  The  listing  of  actions  taken  to 
address  the  coastal  management  needs 
of  section  303,  called  for  in 

I  926.3(c)(3)(i),  is  totally  inadequate.  A 
full  description  should  be  required,  as 
well  as  information  from  which  NOAA 
can  ascertain  what  is  not  being  done  to 
address  the  coastal  management  needs. 
The  commentator  made  detailed 
recommendations  on  the  type  of 
information  NOAA  should  seek  for  this 
purpose. 

Response:  This  comment  reflects  a 
misunderstanding  of  the  proposed 
language.  The  listing  of  actions  is  merely 
the  first  step  in  the  evaluation  of  bow 
the  states  have  addressed  the  coastal 
management  needs  of  section  303.  The 
regulations  go  on  to  say  that  the 
Assistant  Administrator  will  assess  the 
extent  to  which  the  state  is  meeting 
identified  needs — that  is,  what  the  state 
is  and  is  not  doing — and  the 
effectiveness  of  its  action  in  addressing 
these  needs. 

NOAA  disagrees  with  the  suggestion 
that  it  require  states  to  submit  extensive 
information  for  tiiis  determination.  All  of 
the  coastal  management  needs  are  not 
equally  important  in  all  states.  Rather, 
they  must  be  assessed  within  the 
context  of  the  conditions  in  the  state 
and  the  objectives  and  priorities  of  the 
state  management  program.  Just  as 
conditions  in  the  states  differ,  so  does 
the  information  needed  to  assess  the 
states*  efforts  to  address  the  coastal 
management  needs  of  section  303. 
Extensive  uniform  information 
requirements  are  not  appropriate  under 
these  circumstances  and  would  create  a 
large  additional  paperwork  burden  on 
the  states  at  a  time  when  the  Federal 
government  is  attempting  to  reduce 
these  requirements. 
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§  928.3(c)(4)    Procedure  for  assessing 
adherence  to  the  terms  of  financial 
assistance  awards. 

(1)  Section  g28.3(c)(4)(u]P)  should 
contain  a  requirement  that  NOAA 
respond  within  30  days  after  receipt  of  a 
request  from  a  state  to  modify  a  project. 

Response:  This  suggestion  relates  to 
Rnancial  assistance  award  amendment 
procediires  and  hence  is  inappropriate 
for  incorporation  into  these  regulations. 
The  current  procedures  for  processing 
amendment  requests  are  specified  in  the 
program  approval  regulations  at 
!  923.100.  These  procedures  require 
NOAA  to  acknowledge  receipt  of 
amendment  requests  within  10  working 
days.  The  notification  must  indicate 
NOAA's  decision  on  the  request  or 
indicate  a  timeframe  within  which  the 
decision  will  be  made. 

(2]  No  modification  of  approved 
projects  should  be  permitted  under 
(c)(4)(ii)(D)  without  opportunity  for 
public  review  and  comment 

Response:  NOAA  disagrees  with  this 
comment.  These  regulations  provide  the 
opportunity  for  full  public  participation. 
In  addition  the  recipient  must  notify  the 
A-95  clearinghouse  of  any  substantive 
chfinges  in  approved  awards.  However, 
public  participation  does  not  extend  to 
negotiations  between  the  agency  and 
the  recipient  on  the  financial  assistance 
award  itself. 

§  928.3(d)    Requirements  for  continuing 
review  of  state  coastal  energy  impact 
programs. 

(1)  The  regulations  should  require 
imified  coastal  zone  management  and 
coastal  energy  impact  program 
evaluation. 

Response:  NOAA  is  not  sure  how  to 
interpret  this  comment.  If  the  comment 
means  that  coastal  zone  management 
and  coastal  energy  impact  program 
evaluations  should  be  conducted  at  the 
same  time,  the  procedures  already 
provide  for  this. 

§  928.4    Public  Participation. 

(1]  The  public  participation  section 
should  be  modified  to: 

(a)  require  a  minimum  30-day  period 
for  advance  notice  of  public  meetings, 

(b)  provide  wider  distribution  of 
findings,  and 

(c)  provide  for  more  Federal 
participation  in  the  evaluations. 

Response:  NOAA  agrees  that  the 
regulations  should  specify  a  minimum 
period  for  advance  notice  of  the  public 
meeting(s).  The  draft  regulations  already 
provide  that  the  Assistant  Administrator 
will  publish  an  advance  notice  of  intent 
to  evaluate  at  least  45  days  in  advance 
of  the  public  meeting(s)  in  order  to  put 


interested  parties  on  notice  that  an 
evaluation  is  about  to  occur.  Because  of 
frequent  modifications  of  the  evaluation 
schedules,  it  is  often  impossible  for  the 
states  to  comply  with  a  30  day  advance 
notice  requirement  for  public  meetings. 
However,  NOAA  has  modified  the 
regulations  to  require  that  states  provide 
a  minimum  of  15  days  notice  of  the 
public  meeting(s)  on  their  evaluations. 

NOAA  believes  it  is  not  necessary  for 
the  regulations  to  require  wider 
distribution  of  findings.  Hie  regulations 
already  provide  for  a  notice  of 
availability  of  final  findings  to  be 
pubhshed  in  the  Federal  Register,  and 
copies  of  the  findings  are  available  to 
anyone  who  requests  them. 

Similarly,  NOAA  believes  that  the 
regulations  already  provide  for  full 
Federal  agency  participation  in  the 
evaluations.  Current  procedures  provide 
that  affected  Federal  agencies  be 
contacted  before  evaluations  occur, 
interviewed  during  evaluation  site  visits, 
and  invited  to  participate  in  public 
meetings  and/or  provide  written 
comments  on  the  evaluations. 

§928.5    Enforcement 

[1]  Section  g28.5(a}(2](ii)  should  be 
rewritten  to  provide  that  enforcement 
provisions  be  triggered  by  a  finding  that 
a  state  is  not  achieving  "all"  of  its 
significant  improvement  objectives. 

Response:  The  commentator  evidently 
intends  that  the  suggested  change  would 
make  the  provision  more  restrictive  by 
assuring  that  states  must  make 
significant  improvement  in  all  of  their 
objective  areas.  However,  the  suggested 
change  actually  would  make  the 
provision  less  restrictive  by  triggering 
the  enforcement  provisions  only  if  the 
Assistant  Administrator  found  that  the 
state  was  failing  to  achieve  all  of  its 
significant  improvement  objectives  (i.e., 
using  this  language,  for  example,  a  state 
could  be  failing  in  seven  out  of  eight 
areas  without  triggering  the  enforcement 
provisions).  In  fact,  the  current 
regiilatory  language  assures  that  states 
will  achieve  all  significant  improvement 
objectives  or  face  some  level  of 
reduction  of  financial  assistance. 
Therefore,  NOAA  has  made  no  change 
to  the  regulatory  language. 

(2]  Section  g28.5(a)(2)(ii]  should  be 
modified  by  replacing  "achieving"  with 
"performing," -replacing  "objectives" 
with  "tasks,"  and  adding  language  to 
clarify  that  if  a  state  has  notified  and 
negotiated  with  the  Assistant 
Administrator  necessary  project 
modifications,  as  provided  in 
§  g23.103(d),  the  evaluation  will  be 
based  upon  the  projects  as  modified. 

Response:  The  words  "achieving"  and 
"objectives"  are  taken  direcUy  from  the 


statute  and  NOXa  has  determined  that 
they  should  not  be  replaced  by  less 
precise  substitutes.  However,  the 
regulations  provide  that  the  assessment 
of  whether  a  state  is  achieving  its 
significant  improvement  objectives  will 
be  based  on  the  state's  progress  in 
accomplishing  the  significant 
improvement  tasks  negotiated  between 
the  state  and  Assistant  Administrator 
before  the  beginning  of  each  financial 
assistance  award. 

Since  procedures  for  project 
modification  are  provided  in  the 
regulations,  it  is  understood  that  the 
evaluations  will  be  based  upon 
approved  projects  as  modified  up  to  the 
date  of  the  evaluation.  Additional 
regulatory  language  is  imnecessary. 

(3)  NOAA  should  not  limit  itself  to 
reducing  a  state's  funds  for  failure  to 
make  ygnificant  improvement  only  by 
the  amount  previously  allotted  to  the 
task(8)  found  deficient  AVhile  this  might 
be  advisable  in  some  instances,  it  may 
not  be  appropriate  for  all  and  the  statute 
does  not  restrict  NOAA's  action. 

Response:  NOAA  disagrees  with  this 
comment  NOAA  believes  fairness 
dictates  that  a  state's  funds  be  reduced 
for  failure  to  make  significant 
improvement  only  by  the  amount 
allocated  to  the  deficient  significant 
improvement  task(s).  To  do  otherwise 
would  create  a  major  disincentive  for 
the  states  to  undertake  challenging 
significant  improvement  activities. 

(4)  The  regulations  give  NOAA  too 
much  discretion  in  deciding  what  is 
"satisfactory  progress"  toward 
significant  improvement 

Response:  NOAA  disagrees  with  this 
comment  Satisfactory  progress  will  be 
determined  on  a  case-by-case  basis 
using  the  specific  products  and 
schedules  negotiated  between  the  state 
and  the  Assistant  Administrator  for 
each  significant  improvement  task. 

(5)  The  regulations  should  provide 
public  notice  of  the  intent  to  withdraw 
program  approval,  and  opportunity  for 
public  comment  and  partidpaUon  at 
public  hearings. 

Response:  The  regulations  already 
contain  these  provisions  in 
§  g28.5(b)(2)(ii)  and  (iv). 

IV.  Other  Actions  Associated  With  the 
Notice  of  Final  Rulemaking 

A.  Classification  Under  Executive  Order 
(E.O.)  12291  of  February  17, 1981 

NOAA  has  concluded  that  these 
regulations  are  not  major  because  they 
will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 
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(2)  A  mafor  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  state  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

The  final  rules  foster  improvements  in 
an  existing  system  for  administering  a 
program  of  financial  assistance  to  state 
and  local  governments.  Therefore,  these 
rules  only  serve  to  strengthen  the 
institutional  fi'amework  for  making 
rational  coastal  management  decisions 
and  will  not  result  in  any  major  direct  or 
indirect  economic  or  environmental 
impacts. 

B.  Regulatory  Flexibility  Analysis 

A  Regulatory  Flexibility  Analysis  is 
not  required  for  this  notice  of  final 
rulemalung.  The  regulations  set  forth 
procedures  for  distributing  Federal 
financial  assistance  among  participating 
state  governments  and  for  evaluating 
the  performance  of  those  state 
governments  in  achieving  coastal 
management  objectives.  The  final  rules 
directly  affect  only  state  government 
entities,  which  are  not  "small 
government  jurisdictions"  as  defined  by 
Pub.  L  96-354,  The  Regulatory 
Flexibility  Act  The  final  rules  will  have 
no  effect  on  small  businesses  and  a 
negligible  effect  on  local  units  of 
government  who  participate  only 
through  the  States. 

C.  Paper  Work  Reduction  Act  of  1960 
(Public  Law  96-511) 

These  regulations  will  in^rase  no 
information  collection  requirements  of 
the  type  covered  by  Pub.  L  96-511  on 
affected  state  governments.  Information 
requirements  of  Section  312  Continuing 
Review  regulations  embody  existing 
procedures  and  do  no  constitute  any 
increase  in  reporting  on  the  part  of  any 
affected  party. 

D.  National  Environmental  Policy  Act 
(NEPA) 

NOAA  has  concluded  diat  publication 
of  the  final  rules  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment.  Therefore,  an 
environmental  impact  statement  is  not 
required. 

E.  Public  Participation 

NOAA  has  actively  encouraged  public 
particii>ation  in  the  development  of 
these  final  rules.  NOAA  issued  an 
advance  notice  of  proposed  rulemaking 
with  a  60-day  comment  period  and 


distributed  issue  papers  dealing  widi  ttie 
proposed  niles  to  over  400  interested 
persons  on  a  mwHing  list  maintained  by 
the  Office  of  Coastal  2k)ne  Management 
NOAA  reviewed  and  considered  36  sets 
of  comments  on  the  ANPR  and  66  sets  of 
comments  on  the  issue  papers  in 
developing  proposed  regiilations.  In 
addition,  meetings  and  briefings  on  the 
regulatory  process  and  the  substantive 
issued  involved  were  held  with 
managers  of  state  coastal  zone 
management  and  coastal  energy  inqiact 
programs.  Federal  agency 
representatives,  and  interest  groups.  A 
notice  of  proposed  rulemaking  was 
pubUshed  on  pages  51393-51402  of  the 
Federal  Register  of  October  20, 1981.  and 
invited  comments  for  30  days  ending 
November  20, 1981.  Comments  were 
received  fi-om  32  sources  including 
Federal  and  state  government  agencies, 
regional  organizations  and  interest 
groups. 

list  of  Sulqects  in  15  CFR  Parts  823, 927. 
928.  and  931 

Administrative  practice  and 
procedure.  Coastal  zone.  Grant 
programs,  Natiu^  resources.  Enei^ 
Wilbam  MatusxesU. 

Acting  Assistant  Administrator  for  CooMtal 
Zone  Management 

PART  923-COASTAL  ZONE 
MANAGEMENT  PROGRAM 
DEVELOPMENT  AND  APPROVAL 
REGULATIONS 

For  reasons  set  out  in  the  Preamble. 
Part  923  of  Title  15  of  the  Code  of 
Federal  Regulations  is  tunended  as  set 
forth  below. 

$923.85    [Removwil 

1.  By  removing  S  923.85. 

2.  By  adding  new  Subpart  K  to  read  as 
set  forth  below. 


923.101  CeneraL 

923.102  Significant  Improvement  Defined. 

923.103  Selection  and  Approval  of  Activities 
Leading  to  Significant  Improvements. 

923.104  Establisliing  the  Increasing 
Proportioa. 

923.105  Failure  to  Agree  to  Pursue 
Significant  Improvements. 

Subpert  K— Improving  Coastal  Zone 
Management 

Authority:  Sections  303  and  306  of  the 
Coastal  Zone  Management  Act  and  Section  S 
of  the  Coastal  Zone  Management 
Improvement  Act  of  ISSa 


§923.101    QwMraL 

(a)  Statutory  citations: 
[ij  Section  303(2) 


The  CoofftM  finds  and  declares  that  tt  is 
the  national  policy — 

(2)  To  encourage  and  assist  the  SUtes  to 
exercise  effectively  their  responsibilities  in 
the  coastal  zone  tlirough  the  development 
and  implementation  of  management  programs 
to  acliieve  wise  use  of  the  Land  and  water 
resources  of  the  coastal  zone,  giving  full 
consideration  to  ecological,  cultural  historic, 
and  esthetic  values  as  well  as  to  the  needs 
for  economic  development  wfaidi  programs 
should  at  least  provide  for — 

(A)  The  protection  of  natural  resources, 
including  wetlands,  floodplains,  estuaries, 
beaches,  dunes,  l>arrier  islands,  coral  reefs, 
and  fish  and  their  habitat,  witliin  tiie  rrOflfftal 
zone, 

(B)  The  management  of  coastal 
development  to  minimize  the  loss  of  life  and 
property  caused  t>y  improper  development  in 
flood-prone,  storm  surge,  geological  liazaid. 
and  erosion-prone  areas  and  in  areas  of 
subsidence  and  saltwater  intrusion  and  by 
the  destruction  of  natural  protective  featmes 
such  as  t>eaches,  dunes,  wetlands,  and 
barrier  islands, 

(C)  Priority  consideration  l>eing  given  to 
coastal-dependent  uses  and  orderly 
processes  for  siting  major  facilities  related  to 
national  defense,  energy,  Rsheries 
development  recreation,  ports  and 
transportation,  and  the  location,  to  die 
maximum  extent  practicable,  of  new 
commercial  and  industrial  developments  in 
or  adjacent  to  areas  where  such  developmoit 
already  exists, 

P)  Public  access  to  the  coasts  for 
recreation  purposes, 

(E)  Assistance  in  the  redevelopment  of 
deteriorating  urban  waterfronts  and  ports, 
sensitive  preservation  and  restoration  of 
historic  cidturaL  and  esthetic  coastal 
features, 

(F)  The  coordination  and  simplification  of 
procedures  in  order  to  ensure  expedited 
governmental  decisionmalcing  for  the 
management  of  coastal  resources. 

(G)  Continued  consultation  and 
coordination  with,  and  the  giving  of  adequate 
consideration  to  the  views  ot  affected 
Federal  agencies, 

(H)  The  giving  of  timely  and  effective 
notification  of  and  opportunities  for  pubUc 
and  local  government  participation  in  coastal 
management  decisionmaking,  and 

[I]  Assistance  to  support  comprehensive 
planning,  conservation,  and  management  for 
living  marine  resources,  including  planning 
for  the  siting  of  pollution  control  and 
aquaculture  facilities  witliin  the  coastal  zone. 

(2)  Section  306(a). 

The  Secretary  may  make  grants  to  any 
coastal  State  for  not  more  than  80  per  centum 
of  the  costs  of  administering  such  State's 
management  program  if  the  Secretary^    ■ 

(3)  Finds,  if  such  program  has  been 
administered  with  financial  assistance  under 
this  section  for  at  least  one  year,  that  the 
coastal  State  will  expend  an  increasing 
portion  of  each  grant  received  under  this 
section  (but  not  more  than  30  per  centum  of 
the  grant  unless  the  State  chooses  to  expend    ' 
a  higher  percentage)  on  activities  that  will 
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result  in  significant  improvement  being  made 
in  achieving  the  coastal  management 
objectives  specified  in  Section  303(2j(A)-(I]. 

(b)  States  whose  approved  programs 
have  been  administered  for  at  least  one 
year  with  Section  306  funds  must 
expend  an  "increasing  proportion"  of 
each  subsequent  Section  306  financial 
assistance  award  on  activities  that  will 
result  in  "significant  improvement"  in 
achieving  certain  national  coastal 
management  objectives.  This  subpart 
defines  "significant  improvement," 
describes  the  process  for  determining 
which  signiHcant  improvement  activities 
a  State  may  perform,  estabhshes  the 
formula  for  determining  "increasing 
proportion,"  and  sets  forth  the 
consequences  of  failure  to  pursue 
significant  improvements. 

9923.102    Significant  hnprovwnent 


(a)  A  "signiHcant  improvement"  is  an 
accomplishment  that  addresses  any  of 
the  objectives  of  Section  303(2](A)-(I) 
by: 

(1)  Substantially  expanding  the  scope 
of  the  approved  program  (such 
expansion  of  program  scope  includes, 
but  is  not  limited  to  an  amendment  or 
routine  program  implementation],  or 

(2)  Substantially  strengthening  the 
ability  of  the  State  to  implement  or 
enforce  the  approved  program. 

(b)  Significant  improvements  include, 
but  are  not  limited  to,  the  following 
types  of  accomplishments: 

(1)  The  adoption  of  new  enforceable 
policies  for  coastal  decisionmaking  of 
the  conversion  of  nonenforceable 
(encouragement)  policies  to  enforceable 
pohcies.  The  State  (or  local  government) 
may  adopt  new  policies  by  legislation, 
rulemaidng,  memoranda  of 
understanding,  executive  order  or  other 
legally  sufficient  means. 

(2)  The  adoption  of  refined 
enforceable  policies  for  coastal 
decisionmaking  including: 

(i)  More  specific  standards  for  the 
implementation  of  existing  statutes. 

(ii)  Site  specific  management  plans  for 
areas  designated  as  Areas  of  Particular 
Concern  and  Areas  for  Preservation  or 
Restoration  or  other  areas  beyond  what 
is  required  by  the  approved  program. 

(3)  The  extension  of  existing 
enforceable  coastal  management 
policies  to  new  geographic  areas  beyond 
what  is  required  by  the  approved 
program. 

(4)  Development  of  more  effective  or 
efficient  administration  of  the  approved 
management  program  including; 

(i)  Improved  capabihty  of  the  coastal 
management  agencies  to  implement 
State  coastal  regulatory,  planning,  and 


management  requirements  contained  in 
the  approved  program. 

(ii)  Streamlined  intergovernmental 
coordination  and  pubUc  participation 
mechanisms. 

(5)  The  following  to  the  extent  they 
exceed  what  is  required  by  an  approved 
program. 

(i)  Development  of  natural  resouree 
information  critical  to  making  informed 
coastal  management  decisions. 

(ii)  Development  and  implementation 
of  State  and  local  strategies,  projects, 
and  management  programs  for  coastal 
resources  and  uses. 

S  923.103    Selection  and  approval  of 
actlvtties  leading  to  significant 


(a)  The  State  will  take  the  initiative  in 
proposing  significant  improvement 
activities.  The  State's  financial 
assistance  application  will  describe  the 
management  activities  it  will  perform 
and  the  significant  improvements  it 
expects  to  achieve  over  the  course  of  the 
next  financial  assistance  award  period. 
This  description  will  clearly  identify 
specific  schedules  and  expected 
products. 

(b)  Based  on  the  results  of  the 
continuing  review  described  in  15  CFR 
Part  928,  the  Assistant  Administrator 
will  determine  in  consultation  with  the 
State  if  the  management  activities 
proposed  by  the  State  are  likely  to  result 
in  significant  improvement  in  achieving 
the  coastal  management  objectives  of 
section  303(2)(A)-{I). 

(c)  The  States  and  the  Assistcmt 
Administrator  vtrill  negotiate  an 
agreement  at  the  beginning  of  each 
financial  assistance  award  period 
establishing:  (1)  The  specific  significant 
improvement  objectives  to  be  achieved 
during  the  financial  assistance  award 
period,  (2)  The  Federal  funds  to  be 
devoted  to  each  task,  and  (3)  The  basis 
for  assessing  the  State's  progress  in 
accomplishing  each  significant 
improvement  task.  The  agreement  will 
be  included  as  part  of  the  financial 
assistance  award.  There  is  no 
requirement  that  the  State  address  each 
of  the  nine  significant  improvement 
objectives  within  an  individual  financial 
assistance  award  period. 

(d)  If  imforeseen  circimistances  arise 
that  affect  the  accomplishment  of  any 
significant  improvement  task,  the  State 
must  provide  the  Assistant 
Administrator  with  prompt  notice  and 
negotiate  with  the  Assistant 
Administrator  any  necessary  changes  to 
the  schedule  and  products  before  the 
scheduled  completion  dates.  The 
Assistant  Administrator  shall  provide 
the  State  agency  with  a  schedule  for 
negotiation  and  a  time  certain  when  a 


decision  will  be  available  to  the  State 
agency.  Any  such  changes  will  be  made 
part  of  the  agreement  included  in  the 
financial  assistance  award. 

(e)  Significant  improvements  need  not 
be  achieved  within  the  period  of  one 
financial  assistance  award  if  there  is 
specific  reason  to  identity  a  longer 
period. 

§923.104    Eatabliahing  ItM  *1noreaaing 
proportion". 

(a)  During  the  first  year  a  State  is 
required  to  make  significant 
improvements  (its  second  306  award),  it 
must  agree  to  expend  20  percent  of  the 
Federal  share  of  its  upcoming  section 
306  financial  assistance  award  on 
activities  designed  to  lead  to  significant 
improvements.  Thereafter,  the  State 
must  agree  to  constant  incremental 
increases  of  at  least  one  percent  in  each 
succeeding  year.  The  amount  to  be  spent 
on  significant  improvements  will  be 
determined  by  multiplying  the 
applicable  percentage  by  the  amount  of 
Federal  funds  actually  received. 

(b)  In  no  case  may  a  State  be  required 
to  expend  more  on  significant 
improvement  activities  than  the 
incremental  increases  established  by 
this  section.  However,  States  may 
voluntarily  exceed  the  minimum 
requirement  on  significant  improvement 
expenditures  established  by  this  section. 
The  failure  to  make  significant 
improvements  as  a  result  of  those 
expenditures  in  excess  of  the  minimum 
requirement  will  not  result  in  any 
reduction  in  financial  assistance  under 
the  provisions  of  S  928.5(a),  unless  such 
failure  results  in  an  unjustified  deviation 
under  S  928.5(b). 

S  923.105    Fallura  to  agra*  to  purau* 
significant  improvamants. 

(a)  If  a  State  chooses  not  to  pursue 
significant  improvements  in  accordance 
with  this  subpart,  the  Secretary  must 
withhold  all  financial  assistance  imder 
Section  306.  However,  a  decision  not  to 
award  section  306  funds  does  not 
necessarily  require  withdrawal  of 
program  approval.  A  State  may  continue 
to  implement  and  enforce  its  approved 
program  with  State  funds.  Under  these 
circumstances,  a  State  will  still  be  able 
to  exercise  its  Federal  consistency 
review  rights  under  Section  307  and  will 
remain  eligible  for  CEIP  funds  if  it  meets 
all  other  eligibility  requirements. 

(b)  A  discussion  of  the  procedures  by 
which  the  Assistant  Administrator  will 
evaluate  whether  a  State  has  failed  to 
make  significant  improvements  is 
contained  in  15  CFR  Part  928,  Review  of 
Performance  of  State  Coastal 
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Management  and  Coastal  Energy  Impact 
Programs. 

Form  the  reasons  set  out  in  the 
Preamble.  Part  927  of  Title  15  of  the 
Code  of  Federal  Regulations  is  revised 
to  read  as  set  torth  below. 

PART  927— ALLOCATION  OF  SECTION 
306  PROGRAM  ADMINISTRATION 
GRANTS 

S  927.1    Alocatton  formula. 

(a)  Statutory  Citation 

(1)  Section  306(a). 

The  Secretary  may  make  grants  to  any 
coastal  State  for  not  more  than  80  per  centum 
of  the  costs  of  administering  such  State's 
management  program  .  .  . 

(2)  Section  306(b). 

Such  grants  shall  be  allocated  to  the  States 
with  approved  programs  based  on  rules  and 
regulations  promulgated  by  the  Secretary 
which  shall  take  into  account  the  extent  and 
natiu«  of  the  shoreline  and  area  covered  by 
the  plan,  population  of  the  area,  and  other 
relevant  factors:  Provided,  That  no  annual 
grant  made  under  this  section  shall  l>e  less 
than  one  per  centimi  of  the  total  amount 
appropriated  to  carry  out  the  purposes  of  this 
section:  And  provided  further.  That  Ae 
Secretary  shall  waive  the  application  of  the 
one  per  centum  minimum  requirement  as  to 
any  grant  under  this  section,  when  the 
coastal  State  involved  requests  such  a 
waiver. 

(b)  Muiimum/maximum  allocation. 
The  Assistant  Administrator  may 
establish  minimiim  and  maximum  State 
allocations. 

(c)  Allocation  formula  factors  and 
weighting.  Each  State  eligible  to  receive 
a  financial  assistance  award  shall  be 
allocated  an  amount  of  the  total 
available  Federal  funding  based  on: 

(1)  A  minimum  share  (established  by 
the  Assistant  Administrator)  of  the  total 
funding  available  for  allocation  to 
eligible  State  coastal  management 
programs,  plus 

(2)  A  proportionate  share  of  the 
remainder  to  be  divided  as  follows: 

(i)  Sixty  percent  will  be  allocated 
based  on  each  eligible  State's 
proportionate  share  of  the  length  of  tidal 
shoreline  and/or  Great  Lake  shoreline 
mileage  of  all  participating  States  based 
on  the  most  recently  available  data  from 
or  accepted  by  the  Nationtd  Ocean 
Survey,  and 

(ii)  Forty  percent  will  be  allocated  on 
each  eligible  State's  proportionate  share 
of  the  aggregate  population  of  all  coastal 
counties  contained  in  whole  or  in  part 
within  the  designated  coastal  boundary 
of  all  eligible  State  coastal  programs 
based  on  official  data  or  the  most  recent 
U.S.  census. 

(3)  Should  any  State's  base  allocation 
exceed  the  maximiun  established  by  the 
Assistant  Administrator,  the  excess 


amount  shall  be  subtracted  from  the 
estabhshed  maximum  and  redistributed 
proportionately  among  those  eligible 
States  with  allocations  not  exceeding 
the  established  maximimi. 

(d)  Use  of  the  allocation  formula.  The 
allocation  formula  shall  be  used  to 
establish  base  level  allocations  for  each 
State  coastal  management  program 
eligible  to  receive  Federal  funding. 

(e)  Adjustment  for  phase  down  of 
Federal  funding.  The  Assistant 
Administrator  may  adjust  base  level 
allocations  as  necessary  to  implement  a 
phase  down  of  Federal  financial 
support  Any  such  adjustment  shall  be 
implemented  in  a  manner  which  gives 
some  priority  to  recently  approved  State 
coastal  management  progratas.  Options 
for  implementation  of  a  phase  down  will 
be  submitted  to  the  States  for  review 
and  comment 

(f)  Calculation  of  financial  assistance 
award  levels.  Actual  financial 
assistance  award  levels  will  be  set  from 
base  level  allocations,  any  adjustments 
under  paragraph  (e)  of  this  section,  and 
in  accordance  with  the  provisions  of 
section  312(a),  (c),  and  (d).  Award  levels 
may  fall  below  the  one  percent 
minimum  estabUshed  under  section 
306(b)  for  purposes  of  implementing 
section  312(c)  of  the  Act 

(Sections  306  and  317  of  the  Coastal  Zone 
Management  Act) 

5.  Part  928  is  revised  to  read  as  set 
forth  below: 

PART  928--AEVIEW  OF 
PERFORMANCE 

92&1    General. 

928.2  Definitions. 

928.3  Procedure  for  conducting  continuing 
review  of  approved  State  CZM  programs 
and  State  Coastal  Energy  Impact 
Program. 

928.4  Public  participation. 

928.5  Enforcement 

Authority:  Sections  312  and  316  of  the 
Coastal  Zone  Management  Act  as  amended. 

S92e.1    GeneraL 

(a)  These  regulations  set  forth  the 
requirements  for  review  of  approved 
State  coastal  zone  management  (CZM) 
programs  pursuant  to  section  312  of  the 
Act  and  of  State  coastal  energy  impact 
programs  pursuant  to  sections  312  and 
316  of  the  Act.  They  define  "continuing 
review"  and  other  important  terms,  and 
set  forth  the  procedures  for 

(1)  Conducting  continuing  reviews  of 
approved  State  CZM  programs  and 
State  coastal  energy  impact  programs, 

(2)  Providing  for  public  participation, 

(3)  Reducing  financial  assistance  for 
failure  to  make  significant  improvement 
and 


(4)  Withdrawing  program  approval 
and  financial  assistance. 

S  928.2    Definitions. 

(a)  "Continuing  review"  means 
monitoring  State  performance 
throughout  the  period  of  the  work 
program.  As  part  of  the  continuing 
review,  evaluations  of  approved  CZM 
programs  will  be  conducted  and  written 
findings  will  be  produced  at  least  once 
every  two  years  but  not  more  than  once 
every  year.  Evaluations  of  coastal 
energy  impact  programs  will  be 
conducted  on  a  schedule  to  be 
determined  by  the  Assistant 
Administrator. 

(b)  "Adherence"  means  to  comply 
with  the  approved  CZM  program  and 
financial  assistance  award  or  woik 
program. 

(c)  "Justifiable"  means  that  the  State 
must  show  that  the  deviation(8)  bma  the 
approved  CZM  program  was  warranted. 
This  determination  will  be  made  by  die 
Assistant  Administrator  in  consultation 
with  the  State  on  a  case-by-case  basis. 
The  principal  criterion  to  be  used  in 
maidng  thiiB  determination  is  the  extent 
to  which  the  deviation  was  beyond 
State  control  Other  criteria,  including, 
but  not  limited  to,  the  following  will  be 
considered' 

(1)  The  extent  to  which  the  deviation 
impairs  the  ability  of  the  program  to 
achieve  its  goals  and  objectives: 

(2)  Whether  the  deviation  is  part  of  a 
pattern  or  is  an  isolated  incident 

(3)  The  magnitude  of  the  deviation. 

(d)  "Approved  CZM  program"  means 
those  elements  of  the  program  required 
for  program  approval  by  the  Secretary, 
under  15  CFR  Part  923  (Development 
and  Approval  Provisions),  including  any 
changes  to  those  elements  made  by 
approved  amendments  and  routine 
program  implementation. 

(e)  "Financial  assistance  awanT* 
means  a  legal  instrument  that  creates  a 
relationship  between  the  Federal 
government  and  another  entity 
(recipient).  The  principal  purpose  of  the 
award  is  the  transfer  of  money  or 
services  in  order  to  accomplish  a  public 
purpose  authorized  by  Federd  statute. 
The  term  "financial  assistance  award" 
encompasses  grants,  loans,  and 
cooperative  agreements.  Hie  following 
elements  constitute  the  award: 

(1)  llie  work  program  described  in  the 
approved  application: 

(2)  The  budget 

(3)  The  standard  terms  and  conditions 
of  the  award: 

(4)  Any  special  award  conditions 
included  with  the  award: 

(5)  Hie  statutes  and  regulations  under 
which  the  award  is  authorized:  and 
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(6)  Applicable  OMB  cost  principles 
and  adirdnistrative  requirements. 

(f)  "Work  program"  means  a 
description  of  the  tasks  to  be 
imdertaken  by  a  State  for  a  given  time 
period  for  the  purpose  of  implementing 
and  enforcing  an  approved  CZM 
program.  The  work  program  is  submitted 
as  a  part  of  a  Federal  Hnancial 
assistance  application,  or  separately  in 
the  absence  of  Federal  financial 
assistance. 

(g)  "Assistant  Administrator"  means 
the  Assistant  Administrator  for  Coastal 
Zone  Management  or  the  NOAA  Official 
responsible  for  directing  the  Federal 
coastal  zone  management  program. 

S  928.3    Procedure  for  conducting 
continuing  reviews  of  approved  State  CZM 
programs  and  State  coastal  energy  hr^MCt 
programs. 

(a)  Statutory  citations: 
(1)  Subsection  312(a}. 

The  Secretary  shall  conduct  a  continiiiiig 
review  of  the  performance  of  coastal  States 
with  respect  to  coastal  management.  Each 
review  shall  include  a  written  evaluation 
with  an  assessment  and  detailed  Rndings 
concerning  the  extent  to  which  the  State  has 
implemented  and  enforced  the  program 
approved  by  the  Secretary,  addressed  the 
coastal  management  needs  identified  in 
Section  303(2)(AHI).  and  adhered  to  the 
terms  of  any  grant  loan,  or  cooperative 
agreement  funded  under  this  title. 

(2]  Section  316.  Section  316  includes  a 
provision  for  a  biennial  Coastal  Zone 
Management  Report  which  must 
include: 

*  *  *  a  description  of  the  economic, 
environmental,  and  social  consequences  of 
energy  activities  affecting  the  coastal  zone 
and  an  evaluation  of  the  effectiveness  of 
financial  assistance  under  Section  308  in 
dealing  with  such  consequences. 

(b)  Continuing  review  procedures. 

(1)  Each  State  will  submit  a  financial 
assistance  application  or  work  program, 
whichever  is  applicable,  on  a  timetable 
negotiated  with  the  Assistant 
Administrator,  describing  the  tasks  to  be 
undertaken  by  the  State  for  the  piupose 
of  implementing  and  enforcing  its 
approved  CZM  program. 

(2)  For  the  purpose  of  evaluation,  the 
States  will  submit  performance  reports 
as  specified  in  the  Special  Award 
Conditions,  or,  if  the  State  is  not 
receiving  an  award,  as  negotiated  with 
the  Assistant  Administrator.  The  reports 
will  address  all  areas  identified  in  each 
State's  Performance  Report  Guidelines. 

(3)  The  Assistant  Administrator  will 
collect  uiformation  on  the  State  CZM 
programs  on  a  continuing  basis.  At  the 
beginning  of  each  evaluation,  the 
Assistant  Administrator  will  analyze 
available  information,  identify 


information  gaps,  and  formulate  any 
additional  information  needs  that  will 
be  the  subject  of  a  supplemental 
information  request  to  the  State. 

(4)  The  Assistant  Administrator  may 
conduct  a  site  visit  as  a  part  of  the 
evaluation. 

(5)  Draft  findhigs  of  the  evaluation 
will  be  transmitted  to  the  State.  Tlie 
State  will  have  a  minimum  of  two  weeks 
from  receipt  of  the  draft  findings  to 
review  them  and  provide  comments  to 
the  Assistant  Administrator.  This 
review  time  may  be  extended  upon 
request  from  the  State. 

(6)  Within  two  weeks  fit)m  receipt  of 
the  draft  findings,  a  State  may  request  a 
meeting  with  the  Assistant 
Administrator  to  discuss  the  draft 
findings  and  the  State's  comments. 

(7)  Within  45  days  of  receipt  of  State 
comments,  the  Assistant  Administrator 
will  issue  final  findings.  This  period  may 
be  extended  upon  notification  to  the 
State.  Notice  of  the  availability  of  the 
final  findings  will  be  published  in  the 
Federal  Register.  Copies  will  be  sent  to 
the  head  of  the  State  CZM  agency,  the 
State  program  manager,  and  any  person 
who  requests  them. 

(c)  Requirements  for  continuing 
review  of  approved  State  CZM 
programs. 

(1)  Scope  of  continuing  reviews.  The 
continuing  review  of  a  State's  approved 
CZM  program  will  include  an  evaluation 
of  the  extent  to  which  the  State  has: 

(i]  Implemented  and  enforced  the 
program  approved  by  the  Secretary, 

(ii)  Addressed  the  coastal 
management  needs  identified  in  Section 
303(2)(AHI):  and 

(iii)  Adhered  to  the  terms  of  financial 
assistance  awards. 

(2)  Procedure  for  assessing  adherence 
to  the  approved  CZM  program. 

[i)  In  reviewing  adherence  of  a  State 
to  its  approved  CZM  program,  the 
Assistant  Administrator  will  evaluate 
all  aspects  of  the  "approved  CZM 
program"  as  defined  in  S  928.2(d].  The 
evaluation  will  examine  the  extent  to 
which: 

(A)  The  State  is  implementing  and 
enforcing  its  approved  C2^  program; 

[6]  The  management  agency  is 
effectively  playing  a  leadership  role  in 
coastal  issues,  monitoring  the  actions  of 
appropriate  State  and  local  agencies  for 
compliance  with  the  approved  CZM 
program,  and  assiuing  the  opportunity 
for  full  participation  of  all  interested 
entities  in  CZM  program 
implementation;  and 

(C)  The  management  agency  is 
effectively  carrying  out  the  provisions  of 
Federal  consistency. 

(ii)  The  findings  concerning  the  State's 
adherence  to  its  approved  CZM  program 


will  be  used  in  negotiating  the  next 
financial  assistance  award  or  work 
program,  whichever  is  applicable. 

(3)  Procedure  for  assessing  how  the 
State  has  addressed  the  coastal 
management  needs  identified  in  section 
303(2)(A)-(V-  The  assessment  of  the 
extent  to  which  the  State  has  addressed 
the  coastal  management  needs 
identified  in  Section  303(2)(AHI]  will 
occur  as  follows: 

(i)  The  State,  in  its  performance 
report,  will  provide  the  Assistant 
Administrator  with  a  listing  of  all 
actions  it  is  taking  during  the 
performance  report  period  to  address 
the  national  coastal  management  needs 
and  how  these  actions  relate  to 
conditions  in  the  State  and  the 
objectives  and  priorities  in  the  State 
CZM  program. 

(ii)  The  Assistant  Administrator,  in 
the  evaluation  findings,  will  assess  the 
extent  to  which  the  State's  actions  are 
targeted  to  meeting  identified  "needs" 
and  the  effectiveness  of  the  actions  in 
addressing  those  needs.  Based  on  this 
assessment  the  Assistant  Administrator 
will  make  findings  and 
recommendations  of  the  extent  to  which 
each  State  is  addressing  the  coastal 
management  needs  identified  in  Section 
303. 

(iii)  The  findings  and 
recommendations  concerning  how  the 
State  has  addressed  the  coastal 
management  needs  of  section  303  will 
be  used  by  the  Assistant  Administrator 
in  negotiating  the  next  financial 
assistance  award,  if  any.  The  evaluation 
required  by  section  312(c),  concerning 
whether  a  coastal  State  is  "failing  to 
make  significant  improvement  in 
achieving  the  coastal  management 
objectives,"  is  detailed  in  S  928.5(a). 

(4)  Procedure  for  assessing  adherence 
to  the  terms  of  financial  assistance 
awards 

(i)  Adherence  to  financial  and 
administrative  terms  of  each  financial 
assistance  award  will  be  determined  by 
the  NOAA  Grants  Office  and  the 
Department  of  Commerce  Inspector 
General.  Adherence  to  programmatic 
terms  of  each  financial  assistance 
award  will  be  determined  by  the 
Assistant  Administrator  and  the  NOAA 
Grants  Office.  These  determinations  will 
be  made  in  accordance  with  the 
requirements  outlined  hi  these 
regulations,  the  findings  of  a  financial 
audit  of  the  award,  and  the  following 
criteria: 

(A)  Compliance  with  the  statute,  - 
regulations,  and  applicable  OMB 
circulars; 

(B)  Submission  of  required  reports  and 
satisfactory  completion  of  work 
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products  as  described  in  the  approved 
application  and  within  the  timeframe 
specified; 

(C)  Compliance  with  Standard  Terms 
and  Conditions  and  Special  Award 
Conditions  within  the  specified 
timeframes; 

(D)  Use  of  award  funds  only  for 
approved  projects;  and 

(E)  Substantive  modification  of 
approved  projects  only  with  the  prior 
agreement  of  NOAA. 

(ii)  The  findings  concerning  adherence 
to  the  terms  of  financial  assistance 
awards  will  be  used  in  negotiating  the 
next  financial  assistance  award,  if  any. 

(d)  Requirements  for  continuing 
review  of  State  coastal  energy  impact 
programs. 

(1)  Scope  of  continuing  reviews.  The 
continuing  review  of  State  coastal 
energy  impact  programs  will  include  the 
following  elements: 

(i)  An  evaluation  of  the  State's 
adherence  to  the  terms  of  financial 
assistance  awards; 

(ii]  An  evaluation  of  the  relationship 
between  coastal  energy  impact  projects 
and  the  approved  CZM  program: 

(iii)  A  description  of  energy  activities 
in  coastal  areas  and  the  impact  resulting 
from  these  activities;  and 

(iv)  An  evaluation  of  the  effectiveness 
of  the  coastal  energy  impact  program  in 
dealing  with  these  consequences. 

(2)  Procedure  for  assesaing  adherence 
to  the  termt  of  financial  assistance 
awards.  See  {  028.3(c)(4). 

{92S.4    PubMc  pwtlciiMrtion. 

(a)  Statutory  citation,  section  S12(b): 

For  the  purpose  of  maldng  the  evaluation  of 
a  coastal  State's  performance,  the  Secretary 
shall  conduct  public  meetingi  and  provide 
opportunity  for  oral  and  written  commenta  by 
the  public.  Each  such  evaluation  shall  be 
prepared  in  report  form  and  the  Secretary 
shall  make  copies  thereof  available  to  th« 
public.  I 

(b)  Reqtdt«ments. 

(1)  The  Assistant  Administrator  will 
publish  a  Notice  of  Intent  to  Evaluate  in 
the  Federal  Register  at  least  45  days 
before  the  public  meeting(s).  The  notice 
will  include  a  Statement  of  the 
availabihty  of  the  State's  performance 
report  and  the  supplemental  information 
request. 

(2)  Each  State  will  issue  a  notice  of 
the  public  meeting(8)  on  its  evaluation  in 
the  new8paper(s)  of  largest  circulation 
in  the  coastal  area  where  the  meeting(s] 
is  being  held  or  take  other  reasonable 
action  to  inform  the  interested  public, 
such  as  sending  a  notice  of  the 
meeting(s)  to  persons  on  its  mailing  list 
and  publishing  a  notice  in  its  newsletter, 
at  least  15  days  before  the  date  of  the 
public  meeting(8).  The  State  will  Inform 


the  public  that  oral  or  written  comments 
will  be  accepted  and  that  attendance  at 
the  public  meeting(s)  is  not  necessary 
for  submission  of  written  comments. 

(3)  Notice  of  the  availability  of  final 
findings  to  the  public  upon  request  will 
be  published  in  the  Federal  Register. 

f  92C5    Enfofownent. 

(a)  Reduction  of  financial  assistance 
for  failure  to  make  significant 
improvement 

(1)  Statutory  citation  section  312(c): 

The  Secretary  siiall  reduce  any  financiM 
assistance  extended  to  any  coastal  State 
under  Section  306  (but  not  below  70  per 
centum  of  the  amount  that  would  otherwise 
be  available  to  the  coastal  State  under  such 
section  for  any  year],  and  %srithdraw  any 
unexpended  portion  of  such  reduction,  if  the 
Secretary  determines  that  the  coastal  State  is 
failing  to  make  significant  improvement  in 
achieving  the  coastal  management  objectives 
specified  in  Section  303(2)(A}-(I). 

(2)  Requirements. 

(i)  The  evaluation  will  examine 
whether  the  State  is  accomplishing  die 
significant  improvement  tasks  in 
accordance  with  specific  schedules  and 
expected  products  negotiated  between 
the  State  and  the  Assistant 
Administrator  before  the  beginning  of 
each  financial  assistance  award,  in 
accordance  with  the  procedures  in  IS 
CFR  923.103. 

(ii)  If  the  Assistant  Administrator 
finds,  during  the  continuing  review,  that 
the  State  is  not  achieving  one  or  more 
significant  improvement  objectives  as 
negotiated,  the  State  will  be  given  an 
opportunity  to  demonstrate  that  it  can 
accomplish  the  objective(s).  as 
prescribed  in  the  finandtil  assistance 
award,  before  its  expiration. 

(iii)  If  the  State  cannot  make  this 
demonstration  to  the  Assistant 
Administrator's  satisfaction,  the 
Assistant  Administrator  will  determine 
that  the  State  is  failing  to  make 
satisfactory  progress  toward  significant 
improvement  in  accordance  with  the 
previously  negotiated  agreement 

(iv)  Based  on  this  determination,  the 
agency  will  reduce  a  State's  financial 
assistance  award  and  withdraw  any 
unexpended  portion  of  the  current 
award  by  no  more  than  the  percentage 
required  to  be  devoted  to  making 
si^dficant  improvements  for  that  year. 
The  reduction  or  withdrawal  shall  be 
proportional  to  the  amount  of  funds 
allocated  to  tasks  that  have  failed  to 
result  in  satisfactory  progress  in 
achieving  significant  Improvement 

(b)  Withdrawal  of  program  approval 
and  financial  assistance. 

(1)  Statiitoiy  citation,  section  312(d) 
and  312(e): 


(d)  The  Secretary  shaU  witlidraw  approval 
of  the  management  program  of  any  coastal 
State,  and  shall  withdraw  any  financial 
assistance  available  to  that  State  under  this 
title  as  well  as  any  unexpended  portion  of 
such  assistance,  if  tiie  Secretary  determines 
that  the  coastal  State  is  failing  to  adhere  to,  is 
not  justified  in  deviating  &x>m  (1]  the 
management  program  approved  by  the 
Secretary,  or  (2]  the  terms  of  any  grant  or 
cooperative  agreement  funded  under  Sectioa 
306.  and  refuses  to  remedy  the  deviation. 

(e]  Management  program  approval  and 
financial  assistance  may  not  be  withdrawn 
under  Subsection  (d),  unless  the  Secretary 
gives  the  coastal  State  notice  of  the  propoaed 
withdrawal  amd  an  opportunity  for  a  public 
hearing  on  the  proposed  action.  Upon  the 
withdrawal  of  management  program 
approval  under  this  Subsection  (d).  the 
Secretary  shall  provide  the  coastal  State  with 
written  specifications  of  the  actions  that 
should  be  taken,  or  not  engaged  in.  by  the 
State  in  order  that  such  withdrawal  may  be 
canceled  by  the  Secretary. 

(2)  Requirements. 

(i)  If  the  Assistant  Administrator  finds 
that  a  State  is  failing  to  adhere  to.  and  is 
not  justified  in  deviating  from,  its 
approved  CZM  program  or  those  terms 
of  its  Section  306  financial  assistance 
award  specifically  implementing  the 
approved  C2^  program,  the  agency  will 
provide  the  State  with  written  notice  of 
this  finding  and  the  agency's  obligation 
to  withdraw  program  approval  and 
financial  assistance  under  this  title.  This 
notice  will  set  forth  the  deviation(8) 
from  the  approved  CZM  program  or  the 
financial  assistance  award  and  will 
include  specifications  of  the  actions  that 
must  be  taken  in  order  to  remedy  the 
deviation(8].  The  State  will  be  given  30 
days  from  receipt  of  this  notice  to 
respond  with  evidence  of  adherence  or 
justification  for  its  deviation(s].  During 
this  30-day  period  the  State  may  request 
up  to  30  additional  days  to  respond,  for 
a  maximimi  of  60  days  from  receipt  of 
notice. 

(ii)  If  the  State  does  not  respond 
satisfactorily  witlun  the  time  allowed, 
the  agency  will  notify  the  State  of  intent 
to  take  the  proposed  action.  This  notice 
will  be  published  in  the  Federal  Register 
and  will  inform  the  State  of  its  right  to  a 
public  hearing. 

(iii)  If  the  State  does  not  request  a 
pubUc  hearing  or  submit  satisfactory 
evidence  of  adherence  or  justification 
within  30  days  of  publication  of  this 
notice,  the  agency  will  decide  whether 
to  withdraw  program  approval  and 
financial  assistance  and  the  agency  will 
notify  the  State  in  writing  of  the  decision 
and  the  reasons  for  it  The  notification 
will  set  forth  actions  by  the  State  whidi 
would  cause  the  Secretary  to  cancel  the 
withdrawal 
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(iv)  If  the  State  requests  a  public 
hearing  within  30  days  of  publication  of 
the  notice  of  intent  to  withdraw  program 
approval  and  financial  assistance,  the 
Assistant  Administrator  will  publish  30 
days  advance  notice  of  the  hearing  in 
the  Federal  Register  and  the 
newspaper(s]  of  largest  circulation  in 
the  State's  coastal  zone.  The  hearing 
will  be  held  in  a  location  convenient  to 
the  citizens  of  the  State's  coastal  zone 
and  a  record  of  the  hearing  will  be 
maintained.  Within  30  days  of  the 
completion  of  the  hearing,  the  agency 
will  make  the  determination  as  set  forth 
in  (iii),  above. 

(3)  If  program  approval  and  financial 
assistance  are  withdrawn  pursuant  to 
this  section,  a  notice  will  be  placed  In 
the  Federal  Register  and  Federal 
consistency  under  Section  307  of  the  Act 
will  cease  to  apply  to  the  State's  CZM 
program. 

§923.82    [Amended] 

6.  Section  923.82(b)(3)  is  amended  as 
follows: 

a.  After  the  words,  "that  State  may  be 
subject  to,"  change  the  word 
"termination"  to  "withdrawal" 

b.  After  the  end  of  the  sentence, 
change  the  refereqce.  "(See  {  923.85]"  to 
"(See  15  CFR  928^(b)]." 

For  the  reasons  set  out  in  the 
Preamble,  Part  931  of  Title  15  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  out  below. 

1.  By  removing  Subpart  L  and  revising 
Subpart  D  to  read  as  set  forth  below: 

PART  931-COASTAL  ENERGY 
IMPACT  PROGRAM 

Subpart  D— Coastal  Energy  Impact  Grants 

Sec 

931.30  General. 

931.31  Objectives. 

931.32  Definitions. 

931.33  Eligibility  for  financial  assistance 
under  tliia  subpart. 

931.34  Allowable  uses. 

931.35  SecUon  308(c)  allotment 

931.36  Application  for  financial  assistance. 

931.37  Limitations  on  expenditures. 


Subpart  C— [Removed] 

Subpart  D— Coastal  Energy  impact 
Grants 

Authority:  Section  308  and  317  of  the 
Coastal  Zone  Management  Act  of  1972,  as 
amended. 

9  931  JO    QarwraL 

This  subpart  sets  forth  the  objectives 
of  providii^  financial  assistance  to 
coastal  states  under  section  308(c)  and 
its  allowable  uses.  It  also  describes 


procedures  for  allotting  section  308(c) 
moneys  among  eligible  coastal  states 
and  for  applying  for  assistance  under 
section  306(c). 

§931.31    Objecttves. 

The  objectives  of  assistance  under 
this  subpart  are: 

(a)  To  help  coastal  states  and  units  of 
local  government  plan  for  economic 
social,  or  environmental  consequences 
of  new  or  expanded  energy  facilities 
and  to  prevent,  reduce,  or  mitigate 
losses  resulting  &om  the  transportation, 
transfer,  or  storage  of  coal  or  from 
alternative  ocean  energy  activity. 

(b)  To  help  coastal  states  develop  the 
capability  to  participate  effectively  in 
Federal  policy,  planning,  and  managerial 
decisions  relating  to  the  development  of 
OCS  oil  and  gas  resources. 

(c)  To  provide  financial  assistance 
that  is  simple  to  administer  and  that 
permits  the  coastal  states  and  units  of 
local  government  a  high  degree  of 
control  and  discretion. 

(d)  To  improve  and  strengthen  coastal 
zone  management  in  the  United  States. 


§931.32 

(a)  Coal.  The  term  "coal"  includes  all 
forms  of  anthracite  and  bituminous  coal, 
peat,  coke,  and  lignite.  In  addition  to 
these  substances,  the  term  includes  ash 
and  sludge,  which  are  waste  products  of 
burning  coaL 

(b)  Coal  Facility.  The  term  "coal 
facility"  includes  the  following: 

(1)  Any  facility  used  in  the 
transportation,  transfer,  or  storage  of 
coal.  Such  facihties  include,  but  are  not 
limited  to: 

(i)  Coal  loading  docks 
(ii)  Coal  barging  terminals 
(iii)  Coal  ports 
(iv)  Coal  storage  yards 
(v)  Rail  transport  facilities 

(2)  Any  facility  that  converts  coal  into 
another  form  of  energy  useable  by 
consumers  or  industry  including  but  not 
limited  to: 

(i)  Power  plants 

(ii)  Synthetic  fuel  plants 

(iii)  Liquefaction  plants 

(3)  Any  facility  that  utilizes, 
transports,  transfers,  stores,  handles, 
processes  or  produces  coal,  including 
mines  and  steel  mills. 

(c)  Alternative  Ocean  Energy  (AOE) 
Facility.  Hie  term  "alternative  ocean 
energy  facility"  means: 

(1)  Any  facility  located  in  or  seaward 
of,  the  coastal  zone  whose  primary 
purpose  is  to  utilize  the  mechanical, 
chemical,  physical,  biological  or  thermal 
.properties  of  ocean  or  lake  waters  in  the 
conversion  of  those  properties  into  a 
form  of  energy  usable  by  consumers  or 
industry.  Facilities  whose  only  reliance 


on  ocean  or  lake  waters  is  for  cooling 
(such  as  nuclear  power  plants),  liquefied 
natural  gas  facilities,  and  facilities  for 
the  exploration  for  and  development  of 
offshore  oil  and  natural  gas  do  not 
constitute  AOE  facilities.  Solar  facilities 
will  also  be  considered  AOE  facilities. . 
AOE  facilities  include,  but  are  not 
hmited  to: 

(i)  Ocean  Thermal  Energy  Conversion 
(OTEC). 

(ii)  Tidal  and  wave  generation  of 
electricity. 

(iii)  Ocean  current  generation  of 
electricity. 

(iv)  Salinity  gradient  generation  of 
electricity. 

(v)  Pumped  storage  generation  of 
electricity. 

(vi)  Solar  generation  of  electricity. 

(vii)  Biomass  production — e.g..  kelp 
farms. 

(viii)  Wind  generation  of  electricity 
that  depends  on  the  sea  or  lake  breeze. 

(d)  Likely  to  be  affected  by  OCS 
energy  activity.  The  Assistant 
Administrator  will  find  a  coastal  state 
"likely  to  be  affected  by  OCS  energy 
activity"  if  the  Assistant  Administrator 
determines  that 

(1)  The  state  can  reasonably  expect  to 
be  exposed  to  significant  social, 
economic  or  environmental 
consequences  as  a  result  of  any  OCS 
lease  sale  that  has  taken  place  or  is 
scheduled  to  take  place  under  the 
Department  of  the  Interior's  (DOI)  Five 
Year  Planning  Schedule;  or 

(2)  The  state  has  administrative, 
policy,  operational  or  managerial 
responsibilities  under  the  OCS  Lands 
Act  that  should  properly  be  supported 
with  Section  308(c)  funds. 

S  931.33    EBgOiaity  for  finanoW  Msistance 
under  ttys  subpart 

(a)  A  coastal  state  is  eligible  for 
financial  assistance  if  it  meets  the  basic 
eligibility  requirements  of  Subpart  C  of 
this  Part 

(b)  A  unit  of  local  government  may 
apply  for  assistance  under  this  subpart 
through  the  state  agency  designated 
under  Subpart  C  of  this  Part  to  apply  for 
CEIP  assistance. 

§931.34    AllowaMe  uses. 

(a)  Funds  granted  to  a  state  under 
section  306(c)  must  be  used  in 
accordance  with  the  provisions  of  this 
section. 

(1)  Planning.  States  may  use  section 
308(c)  funds  to  plan  for  any  economic 
social,  or  environmental  consequence 
that  has  occxirred,  is  occurring,  or  is 
likely  to  occur  in  the  coastal  zone  as  a 
result  of  siting,  constructing,  expanding 
or  operating  new  or  expanded  energy 
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facilities  that  significantly  affect  the 
coastal  zone,  and  for  reasonable  costs  of 
administering  the  state  coastal  energy 
impact  program. 

(2)  OCS  State  participation.  States 
likely  to  be  affected  by  OCS  energy 
activity  may  use  section  30e(c)  funds  to 
carry  out  their  responsibilities  under  the 
OCS  Lands  Act  These  responsibihties 
include  participating  in  the 
administrative,  policy,  operational,  and 
managerial  decisions  relating  to 
management  of  the  oil  and  natural  gas 
resources  of  the  Outer  Continental  Shelf. 

(3)  Coal  andAOE  impact  mitigation. 
States  may  use  section  30B(c)  funds  to 
design  and  implement  projects 
(including  construction  and  land 
acquisition)  to  prevent,  reduce,  or 
mitigate  unavoidable  losses  to  valuable 
coastal  environmental  and  recreational 
resources  resulting  from  the 
transportation,  transfer,  or  storage  of 
coal  or  from  AOE  activities. 

$931.35    Section  308(c)  aHotmwiL 

(a)  The  Assistant  Administrator  will 
develop  a  formula  for  aUotting  available 
Section  30S(c)  funds  among  eligible 
coastal  states.  This  formula  will  be 
designed  to  estimate  the  relative  need 
for  planning.  OCS  participation,  and 
coal  and  AOE  impact  mitigation  among 
eligible  states. 

(b)  This  formula  will  be  based  on  the 
number  of  existing  and  proposed  new  or 
expanded  energy  facilities,  the  number 
of  existing  and  proposed  coal  facilities 
that  significantly  affect  the  coastal  zone, 
the  number  of  existing  and  proposed 
AOE  facilities  located  in  or  seaward  of 
the  coastal  zone,  the  natiu^  of  their 
impacts  and  other  relevant  factors 
deemed  appropriate  by  the  Assistant 
Administrator  such  as  coal  tonnage, 
OCS  leasing,  production  of  OCS  oil  and 
natural  gas,  shoreline  mileage,  and 
coastal  county  population. 

(c)  Each  fiscal  year,  before  computing 
an  allotment,  the  Assistant 
Administrator  will  submit  this  formula 
to  all  eligible  coastal  states  for  review 
and  comment.  If  appropriate,  the 
formula  will  be  revised  before  any  final 
allotments  are  calculated. 

(d)  The  Assistant  Administrator  may 
establish  minimum  and  maximum 
allotments. 

§931.36    Application  for  financial 
assistance. 

(a)  Applications  for  financial 
assistance  under  this  Subpart  may  be 
submitted  as  soon  as  states  are  notified 
of  their  allotments  under  Section  306(c). 

(b)  Applications  for  assistance  imder 
this  Subpart  must  contain  the  following 
certification  and  information: 


(1)  A  clear  and  brief  description  of  the 
projects  and  activities  that  will  be 
funded  under  section  308(c)  as  they 
relate  to  allowable  uses  under  S  931.34. 
For  construction  projects,  as  defined  in 
the  Office  of  Management  and  Budget 
Circular  A-102.  or  planning  projects  that 
are  the  first  stages  of  site  specific 
development  projects,  the  following 
additional  information  is  required: 

(i)  environmental  impact  assessment 
data  in  detail  sufficient  to  allow  the 
Assistant  Administrator  to  determine 
whether  an  EIS  will  be  required  under 
NEPA: 

(ii)  copies  of  all  necessary  major 
Federal  permit  or  Ucense  approvals; 

(ill)  a  Preliminary  Engineering  Report 

(2)  A  showing  that  the  state  has 
compUed  with  the  requirements  of  the 
Project  Notification  and  Review  System 
established  by  Office  of  Management 
and  Budget  Circular  A-es  (Part  I)  or  a 
showing,  if  the  application  for 
assistance  has  not  been  submitted  to  the 
PNRS,  that  a  memorandum  of  agreement 
for  coordinating  planning  under  Section 
308  has  been  established  with 
appropriate  areawide  clearinghouses  in 
the  state's  coastal  zone,  pursuant  to  Part 
IV,  Attachment  A.  of  OMB  Circular  A- 
95. 

(3)  A  certification  by  the  state  agency 
designated  under  S  931.25(a)(4)(i)  that 
the  assistance  for  the  purposes  specified 
in  §  g31.34(a)(l)  and  (3)  has  been  or  will 
be  allocated  within  the  State  in  accord 
with  the  intrastate  allocation  process 
described  in  Subpart  J  of  this  part. 

(4)  A  certification  by  the  state  agency 
designated  under  S  931.25(a)(4)(iii)  that 
the  assistance  will  be  used  in  a  manner 
that  is  compatible  with  the  state's 
developing,  or  consistent  with  the  state's 
approved,  coastal  zone  management 
program. 

(c)  Allotted  funds  not  applied  for  by 
the  end  of  the  fiscal  year  for  which 
allotments  were  made  may  be  reallotted 
by  the  Assistant  Administrator  among 
other  eligible  states. 

$931.37    Umitatlons  on  Expenditures. 

(a)  Section  308(c)  funds  expended  by 
a  state  for  the  purposes  described  in 

§  931.34  may  not  exceed  70  percent  of 
the  actual  cost  of  carrying  out  projects; 

(b)  States  and  local  governments  may 
use  in-kind  contributions  as  the  non- 
federal matching  share  in  accordance 
with  OMB  Circular  A-102; 

(c)  Section  308(c)  funds  may  not  be 
used: 

(1)  For  the  prevention,  reduction,  or 
mitigation  of  any  loss  of  an 
environmental  or  recreational  resource 
that  is  directly  attributable  to  the  sale, 
lease,  or  rental  of  such  resource  by  a 
state  agency  or  unit  of  local  government 


when  the  sale,  lease,  or  rental  occurs 
after  October  17, 1960; 

(2)  To  pay  for  that  part  of  a  project 
designed  to  prevent  reduce,  or  mitigate 
the  loss  of  a  valuable  environmental  or 
recreational  resource  which  is 
incommensurate  with  the  value  of  the 
loss  or  which  can  be  paid  for  %vith  funds 
readily  available  from  any  other  Federal 
program: 

(3)  To  pay  for  that  part  of  a  loss: 

(i)  That  occurs  after  July  26. 1978,  and 
(li)  That  could  have  been  prevented 

by  a  reasonable  exercise  of  a  state's 

existing  regulatory  authority. 

(4)  For  architectural,  engineering,  and 
other  technical  service  fees  or  costs 
unless: 

(i)  Compensation  is  comparable  to  the 
cost  of  similar  work  awarded  through 
open  competitive  bidding; 

(ii)  Compensation  is  not  based  on  a 
cost  plus  a  percentage-of-cost  and 

(iii)  Design  and  performance 
standards  conform  to  professionally 
recognized  national  standards. 

(5)  The  purchase  of  movable 
construction  related  equipment  such  as 
dump  trucks  and  excavating  equipment 
unless  expressly  authorized  by  the 
financial  assistance  award. 

(d)  All  awards  tind  expenditures  of 
fundis  under  this  subpart  are  subject  to 
the  appUcable  requirements  specified  in 
Subpart  L 

2.  By  amending  Subpart  G  as  follows: 

a.  §  931.70  is  revised  to  read  as 
follows: 

$931.70    GeneraL 

This  Subpart  states  the  objectives  of 
financial  assistance  under  section  308(b) 
and  describes  its  allowable  uses.  It  also 
describes  procedures  for  applying  for 
Section  306(b)  grants. 

b.  In  S  931.71  revise  the  introductory 
text  to  read: 

§931.71    [Amended] 

The  objectives  for  providing 
assistance  under  section  306(b)  are: 

***** 

c.  In  S  931.71  add  the  following 
paragraph  (d): 


(d)  To  help  coastal  States  and  units  of 
local  government  plan  for  the  provision 
of  public  facilities  and  public  services 
required  as  a  result  of  OCS  energy 

activity. 

§931.73    [Amended] 

d.  In  §  931.73  the  first  sentence  of 
paragraph  (a)  is  amended  by  removing 
the  words  "Sections  308(b)(5)(c)  and 
(308)(d)(4)"  and  inserting  in  their  place 
the  words  "Section  308(bJ." 
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§931.74    [AiMfMlKl) 

e.  In  5  931.74  the  first  sentence  of  first 
paragraph  (a)  is  amended  by  removing 
the  words  "Sections  308(b)(5)(c)  and 
308(b)(4)*'  and  inserting  in  their  place 
the  words  "Section  308(b)(5)(c)". 

f.  In  §  931.74  add  the  following 
paragraph  (d): 
***** 

(d)  Allowable  uses  under  Section 
308(b)(5)(B)  include: 

(1)  Planning  and  study  that  are 
necessary  to  provide  new  or  improved 
public  services  that  are  required  as  a 
result  of  OCS  energy  activity. 

(2)  Paying  for  reasonable  costs  (if 
administering  the  provision  of 
assistance  under  Section  308  to  the 
extent  that  funding  for  these 
administrative  costs  in  not  available 
under  section  308(c). 

(FR  Doc  BZ-133S9  FUad  5-14-82:  &4S  am) 
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COMMODfTY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parts  1  and  17 

Gross  Collection  of  Exctwnge-Set 

Margins 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rules. 

SUmNARV:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
adopting  new  Rule  1.58  which  requires 
that  carrying  FCMs  collect  margin  for 
positions  carried  in  omnibus  accounts 
on  a  gross  basis  and  at  a  level  which  is 
no  less  than  that  established  for 
customer  accounts  by  the  rules  of  the 
applicable  maricet.  The  Commission  is 
adopting  such  a  rule  in  order  to  help  to 
prevent,  or  at  least  limit,  financial  loss 
to  customers,  members  of  the 
marketplace  and  the  marketplace  itself 
which  may  be  caused  by  the  bankruptcy 
or  insolvency  of  a  futures  commission 
merchant  ("FCM")  which  is  not  a 
clearing  member  of  a  commodity 
exchange.  The  new  rule  will  require  the 
transfer  of  certain  funds  now  controlled 
by  an  originating  FCM  to  the  generally 
better-capitalized  clearing  FCM,  and  it 
will  strengthen  the  fmancial  early 
warning  system  by  providing  carrying 
FCMs  with  greater  information  about 
the  financial  condition  of  those  FCMs 
for  which  they  are  carrying  omnibus 
accounts. 

EFFECTIVE  DATErAugust  16. 1982. 
FOR  FUHTHCII  INFOflMATION  CONTACT 
Daniel  A.  Driscoll  Deputy  Director, 
Division  of  Trading  and  Markets. 

Commodity  Futures  Trading 


Commission,  2033  K  Street  N.W., 

Washington.  D.Q  20581.  Telephone  (202) 

254-8955. 

SUPPt^MENTARV  nHFORIiATION: 

I.  Introduction 

On  December  29, 1981.  the     -, 
Commission  published  a  propK)sed  new 
Rule  1.58  which  would  require  that 
carrying  FCMs  collect  margin  for 
positions  carried  in  omnibus  accounts 
on  across  basis  and  at  a  level  which  is 
no  less  than  that  established  for 
customer  accounts  by  the  rules  of  the 
applicable  contract  market,  as  well  as 
proposed  amendments  to  Rule  17.04 
regarding  reporting  of  omnibus  account 
positions,  and  solicited  public  comment 
theron  (46  FR  62864).  Tbe  Commission 
received  twelve  written  comments  on 
the  proposals.  The  commentators 
include  eight  FCMs  and  two  commodity 
exchanges,  one  of  which  submitted  two 
comment  letters,  as  well  as  the  National 
Futures  Assodation  ("NFA").  The 
Commission  has  carefully  considered  all 
of  the  comments  received  in  response  to 
the  proposed  rules. 

n.  Discuaaioa 

As  the  Commission  stated  in  die 
Federal  Register  release  announcing  the 
proposal  of  Rule  1.58,  the  Commission 
believes  that  gross  collection  of 
exchange-set  margins  will  strengthen 
the  industry  and  enhance  customer 
protection  by  moving  segregated  funds 
into  the  normally  better-capitalized 
hands  of  a  clearing  member.  The 
Commission  recognizes  the  key  role  of 
the  clearing  members  in  assuring 
financial  integrity  and  correcting 
potential  problems. 

As  the  Commission  also  stated  in  the 
Federal  Ragistar  release  announcing  the 
proposal  of  Rule  1.58.  the  most 
significant  diffnence  in  the  financial 
monitoring  program  of  the  exchanges 
and  die  Commission's  financial 
monitoring  program  is  the  information 
that  the  exchanges  have  about  clearing 
members  which  the  Commission  does 
not  have  about  non-clearing  FCMs 
which  carry  their  accounts  with  a 
clearing  member  FCM  on  an  omnibus 
basis.'  Such  information  is  primarily 
developed  horn  the  pay  and  coUect 
information  that  is  generated  by  the 
individual  clearing  organizations.  While 
the  Commission  could  conceivably 
obtain  such  information  directly  from  all 
originating  FCMs,  such  a  process  would 
be  cumbersome  and  would  not  involve 
an  independent  source  such  as  a 

'While  the  NFA  is  expected  to  develop  a 
financial  monitoring  program  for  FCMs,  il  is 
anticipated  that  the  NFA  will  encounter  many  of  the 
same  problems  in  obtaining  infbnnBtion  (hat  the 
Comraisnon  has  experienced. 


carrying  FCM  or  clearing  oiganization. 
In  addition  to  the  information  available 
to  the  exchanges  about  their  clearing 
members  through  the  pay  and  collect 
data,  there  is  an  informal  information 
network  existing  among  the  FCM 
community.  While  such  information  is 
often  commimicated  to  exchange 
personnel,  it  rarely,  if  ever,  reaches  the 
Commission.  To  compensate  fw  the 
information  which  is  routinely  obtained 
by  the  exchanges  about  their  clearing 
member  FCMs  but  which  is  not  readily 
available  to  the  Commission  or  in 
certain  instances,  any  self-regulatory 
organization  with  respect  to  omnibus 
accoimts.  the  Commission  has 
determined  to  adopt  a  rule  which  will 
require  the  gross  collection  of  exchange- 
set  margins.  In  this  regard,  pay  and 
coUect  information  is  imavailable  even 
to  the  exchanges  regarding  omnibus 
accounts  where  the  originating  FCM  is  a 
member  of  one  exchange  placing  orders 
for  execution  on  another  exchange 
where  the  FCM  is  not  a  member.  Rule 
1.58  will  thus  ai^Iy  to  all  omnibus 
accounts  and  not  only  to  those  omnibus 
accounts  of  originating  FCMs  which  are 
not  members  of  any  commodity 
exchange,  as  some  commentators 
suggested. 

One  crencem  expressed  by  some 
commentators  related  to  the  investment 
of  customer  fimds.  The  Commission 
stated  in  the  Federal  Register  release 
announcing  the  proposal  of  Rule  1.58 
that,  if  the  rule  were  adopted,  an 
originating  FCM  would  not  be  precluded 
from  depositing  United  States  Treasury 
bills  or  some  other  acceptable  form  of 
interest-bearing  instrument  with  the 
carrying  FCM  and  would-not,  therefore, 
have  to  forego  the  interest  currently 
being  earned  on  segregated  funds.  One 
commentator  stated  that  Treasury  bills 
or  other  interest-bearing  instruments 
would  be  acceptable  to  a  clearing  FCM 
for  initial  margin  purposes.  That 
commentator  further  stated,  however, 
that  since  daily  setUement  obligations  or 
variation  margin  payments  owed  by  a 
clearing  member  to  a  clearing 
organization  must  be  satisfied  on  a  cash 
basis,  a  clearing  member  would  not 
accept  Treasury  bills  or  other  interest- 
bearing  instruments  from  originating 
FCMs  for  any  purpose.  The  Commission 
disagrees  with  that  statement.  The 
amount  of  variation  margin  required  of  a 
clearing  FCM  by  a  clearing  organization 
should  be  the  same  whether  the 
collection  of  margin  with  respect  to 
positions  held  in  omnibus  accounts 
carried  by  the  clearing  FCM  is  made  on 
a  net  or  gross  basis,  and  changing  from 
one  system  to  the  other  should  have  no 
bearing  upon  variation  margin  payments 
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required  of  a  clearing  FCM  by  a  clearing 
organization  and  should  not  preclude 
investment  of  customer  funds  by 
originating  FCMs.  Certain  other 
concerns  raised  by  commentators,  sach 
as  what  types  of  instruments  will  be 
accepted  by  carrying  FCMs  and  how 
much  credit  will  be  accorded  to  them, 
ar6  best  resolved  between  the  carrying 
FCM  and  originating  FCM.  Although  a 
greater  amount  of  funds  will  be  shifted 
from  originating  FCMs  to  carrying  FCMs 
under  Rule  1.58,  as  compared  to  the 
current  system,  this  should  not  affect 
materially  the  opportunities  for 
investment  of  customer  funds  available 
to  originating  FCMs. 

Some  commentators  expressed  the 
view  that  the  gross  collection  of 
exchange-set  margins  for  omnibus 
accounts  would  have  anti-competitive 
effects  because  there  would  be 
increases  in  costs  to  Hrms  which  would 
lead  to  a  fewer  number  of  firms,  due  to 
mergers  or  due  to  some  firms  going  out 
of  business,  and  the  surviving  firms 
would  be  the  larger  firms.  The 
Commission  does  not  agree  that  the 
costs  will  increase  to  the  extent  cited  by 
the  commentators,  since  the 
Commission  does  not  beUeve,  as 
discussed  in  the  preceding  paragraph, 
that  investment  of  customer  funds  will 
be  a^ected  materially.  Tlie  Commission 
is  also  aware  that  the  argument  about 
increased  costs  has  been  raised 
whenever  changes  have  been  proposed 
which  might  require  that  more  capital  be 
maintained  by  firms.  In  those 
circumstances,  and  with  respect  to  the 
gross  collection  of  exchange-set  margins 
for  omnibus  accounts,  the  Commission 
believes  that  any  increased  costs  are 
necessary  in  the  interest  of  customer 
protection. 

Operational  concerns  were  cited  by 
several  commentators,  especially  the 
fact  that  computer  programming  changes 
would  be  necessary,  libe  Commission 
recognizes  that  a  problem  could  exist  for 
some  firms  in  this  area,  and  has 
therefore  made  the  effective  date  of  Rule 
1.58  ninety  days  after  publication  of  this 
notice,  rather  than  the  normal  thirty 
days,  so  that  any  required  computer 
programming  changes  can  be  made. 
Some  commentators  raised  the  issue  of 
verification  of  the  reports  received  by 
carrying  FCMs  from  originating  FCMs, 
especially  if  spread  or  hedge  positions 
are  reported  in  accordance  with  Rule 
1.58(b).  Carrying  FCMs  would  not  be 
expected  to  make  independent 
verification  of  reports  filed  in  * 

accordance  with  Rules  17.04  and  1.58, 
tmless  there  was  reason  to  believe  that 
such  reports  were  inaccurate.  Such 
reports  c«n  be  verified  readily  during 
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audits  conducted  by  the  Commission's 
stafi.  the  NFA  or  any  self -regulatory 
organization. 

One  commentator  stated  that  in  order 
to  comply  with  Rule  1.58,  all  omnibus 
accounts  would  effectively  be  required 
to  be  handled  on  an  "instruct  basis."  * 
The  Commission  believes  that  this  is  not 
necessarily  the  case  because  Rule  1.58 
only  requires  carrying  FCMs  to  collect 
margin  based  on  positions  already  being 
reported  in  accordance  with  Rule  17.04. 
Further,  this  commentator  asserted  that 
based  on  a  survey  which  it  conducted, 
nearly  60%  of  omnibus  accounts 
surveyed  are  currently  handled  on  an 
instruct  basis.  Since  many  omnibus 
accounts  are  already  handled  on  an 
instruct  basis,  it  is  the  Coomussion's 
view  that,  if  some  FCMs  find  that  it  is 
necessary  to  handle  omnibus  accounts 
on  an  instruct  basis  in  order  to  comply 
with  Rule  1.58,  there  should  not  be  a 
material  effect  on  operations. 

Two  commentators  stated  that  the 
Commission  lacks  statutory  authority  to 
promulgate  Rule  1.58.  The  only 
limitations  on  the  Commission's 
authority  with  respect  to  margin 
contained  in  the  Commodity  Exchange 
Act,  as  amended  ("Act")  are  found  in 
sections  5a(12)  and  8a(7),  respectively  [7 
U.S.C.  7a(12)  and  12a(7)  (1978  &  Supp.  IV 
1980)).*  These  sections  preclude  the 
Commission  from  approving  or 
disapproving  contract  market  rules 
relating  to  setting  of  levels  of  margin  or 
altering  or  supplementing  contract 
market  roles  fof  tiie  setting  of  levels  of 
margin.  "Hie  intention  of  these 
restrictions  on  the  Commission's  rule 
approval  authority  was  to  assure  that 
the  exchanges  retained  the  power  to 
protect  themselves  by  making  daily  and 
an  even  houriy  adjustments  of  margin.  It 
is  for  the  reason  that  the  control  of  the 
amount  of  margin  is  left  to  the 
exchanges.*  Rule  1.58  does  not  purport 
to  affect  or  to  interfere  in  any  way  with 
the  setting  of  levels  of  margin  by  a 
contract  market  Under  this  rule,  the 
Commission  wishes  to  point  out  that  the 
authority  to  establish  margin  levels  and 
to  thereby  respond  quickly  to  changing 
market  situations  remains  with  the 
contract  markets  consistent  with  the 
recognition  by  Congress  of  their 
expertise.  However,  the  Act  does  not 


'Under  auch  a  system,  all  positions  are  held  open 
by  the  carrying  FCM  until  the  originating  PCM  gives 
specific  instTDCtions  as  to  wUch  positions,  if  any.  to 
offset 

.*£ufs«e  Sections  4c(b)  and  8a(9)  of  the  AcL  7 
U.S.C  8c(b)  and  12a(9)  (1976  J.  Supp.  IV  1980). 
whid)  grant  the  Commiaaion  plenary  authority  with 
respect  to  opUons  and  in  times  of  emergency, 
respectively. 

M20  Cooi.  Rec  H1078S  (daily  ad.  April  11. 1874) 
(remarks  of  Rep.  Poase). 


preclude  the  Commission  from  making 
rules  which  prescribe  where  margin 
funds  must  be  maintained  and  how  tbey 
must  be  collected  and  segregated. 

Rule  1.58  prescribes  where  margin  as 
set  by  an  exdiange  with  respect  to  a 
specific  contract  must  be  held.  As  such 
it  is  intended  to  increase  the  strength 
and  credibility  of  the  Commission's 
segregation  and  minimum  financial  rules 
which  are  relied  on  by  customers  to 
maintain  the  customer  funds  deposited 
in  connection  with  their  commodity 
transaction  intact  as  trust  funds,  even 
in  the  event  of  the  insolvency  of  the  firm 
with  which  they  are  doing  business. 
Rule  1.58  would  not  affect  the  level  of 
margin  established  by  an  exchange  or 
the  amount  assessed  to  the  beneficial 
holder  of  a  position. 

The  Commission  is  also  adopting,  in 
the  form  proposed,  amendments  to 
§  17.04,  so  that  option  positions  traded 
through  omnibus  accoimts  will  be 
required  to  be  reported  on  a  gross  basis. 
None  of  the  comments  addressed  this 
aspect  of  the  proposals.  At  the  present 
time,  §  17.04  applies  only  to  futures 
positions  traded  through  an  omnibus 
accoimt  The  Commission  intended  to 
have  option  positions  traded  through  an 
omnibus  account  reported  on  a  gross 
basis,  but  believed  that  this  objective 
could  be  achieved  through  rules 
promulgated  by  the  exchanges 
establishing  a  large  trader  reporting 
system  for  options.  The  large  trader 
reporting  system  for  options  will  be 
administered  by  the  exdianges,  and  the 
Commission  wUl  review  the  rules  of  the 
exchanges  relating  to  large  trader 
reporting  in  connection  with  its  review 
of  designation  apphcations.  Because  the 
Commission  proposes  to  include  option 
positions  within  the  coverage  of  Rule 
1.58,  however,  and  because  Rule  1.58 
will  incorporate  S  17.04  by  reference,  the 
Commision  is  amending  §  17.04  so  that  it 
will  apply  to  options. 

m.  Certification  Under  the  Regulatory 
Flexibility  Act 

When  the  Commission  proposed  Rule 
1.58,  the  Chairman  certified,  on  behalf  of 
the  Commission  and  pursuant  to  the 
Regulatory  Flexibility  Act  that  if  the 
rule  were  promulgated  as  proposed,  it 
would  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  However,  the  Commission 
particularly  invited  comment  fix)m  any 
firms  or  other  persons  which  believed 
that  promulgation  of  the  rule  might  have 
a  significant  economic  impact  upon  their 
activities.* 


•  It  aiwuld  be  noted  thst  any  impact  of  Rnie  IJS 
will  faU  on  FCMs.  The  Commissioa  has  determined 
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As  discussed  above,  certain 
commentators  expressed  the  view  that 
costs  will  increase  for  the  relatively 
smaller  firms  under  Rule  1.58.  As  also 
stated  above,  the  Commission  does  not 
believe  that  substantial  additional  costs 
will  result  from  the  adoption  of  Rule 
1.58,  and  the  Commission  further 
believes  that  any  Increased  costs  are 
necessary  in  the  interest  of  customer 
protection.  Having  undertaken  its  own 
reconsideration  of  this  issue  and  having 
reviewed  the  suggestions  set  forth  by 
the  commentators,  the  Commission 
believes  that  there  is  no  satisfactory 
alternative  to  the  rule  which  would  as 
effectively  accomplish  the  objectives 
and  policies  of  the  Act. 

IV.  list  of  Subjects  in  17  CUt  Part  1 

Commodity  futures.  Customer 
protection.  Segregated  funds. 

17CFRPartl7 

Commodity  futures,  Futiures 
commission  merchants,  Foreign  brokers. 
Reporting  requirements. 

V.  Paperworlc  Reduction  Act 

Information  collection  requirements 
contained  in  regulation  Section  1.58 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  the 
provisions  of  44  U.S.C.  Chapter  35  and 
have  been  assigned  0MB  #3038-0026. 

In  consideration  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
Sections  4c,  4d,  4f,  4g  and  8a  of  the  Act. 

7  U.S.C.  6c,  6d,  6f.  6g  and  12a  (1976  & 
Supp.  rv  1980),  the  Commission  hereby 
amends  17  CIHR  Part  1  by  adding  a  new 

8  1.58,  and  amends  17  CFR  Part  17  by 
revising  §  17.04,  as  set  forth  below.  In 
adopting  these  ndes,  the  Commission 
has  taken  into  consideration  the  public 
interest  to  be  protected  by  the  antitrust 
laws  and  has  endeavored  to  take  the 
least  anti-competitive  means  of 
achieving  the  regulatory  objectives  of 
the  Act 

PART  1— GENERAL  REQULATtONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1. 17  CFR  Part  1  is  amended  by  adding 
§  1.58  to  read  as  follows: 

S  1.58    GroM  collection  of  •xctiange-sat 
marQlns. 

(a)  Each  futures  commission  merchant 
which  carries  a  commodity  futures  or 
commodity  option  position  for  another 
futures  commission  merchant  on  an 
omnibus  basis  must  collect,  and  each 


thai  ■  registered  FCM  not  tw  considered  a  "small 
entity"  within  the  meaning  of  the  Regulatory 
Flexibility  Act  Pub.  L  96-354.  94  Stat.  1185. 1186  (5 
U.S.C  801  (3)  and  (6)).  See  47  FR 18618  (April  3a 
1982). 


futures  commission  merchant  for  which 
the  omnibus  account  is  being  carried 
must  deposit,  initial  and  maintenance 
margin  on  each  position  reported  in 
accordance  with  {  17.04  of  this  chapter 
at  a  level  no  less  than  that  established 
for  customer  accounts  by  the  rules  of  the 
applicable  contract  market. 

(b)  If  the  futures  commission  merchant 
which  carries  a  commodity  futures  or 
commodity  option  position  for  another 
futures  commission  merchant  on  an 
omnibus  basis  allows  a  position  to  be 
margined  as  a  spread  position  or  as  a 
hedged  position  in  accordance  with  the 
rules  of  the  applicable  contract  market, 
the  carrying  futures  commission 
merchant  must  obtain  and  retain  a 
written  representation  from  the  futures 
commission  merchant  for  which  the 
omnibus  accoimt  is  being  carried  that 
each  such  position  is  entiUed  to  be  so 
margined. 

PART  17— REPORTS  BY  FUTURES 
COMMISSION  MERCHANTS, 
MEMBERS  OF  CONTRACT  MARKETS 
AND  FOREIGN  BROKERS 

2. 17  CFR  Part  17  is  amended  by 
revising  9  17.04  to  read  as  follows: 

9  17.04    Reporting  Omnibus  Accounts  to 
ttie  Carrying  Futures  Commission  IMerchant 
or  Foreign  Broker. 

(a)  Any  futures  commission  merchant, 
clearing  member  or  foreign  broker  who 
establishes  an  omnibus  account  with 
another  futures  commission  merchant  or 
foreign  broker  shall  report  to  that 
futures  commission  merchant  or  foreign 
broker  the  total  open  long  positions  and 
the  total  open  short  positions  in  each 
future  of  a  commodity,  and,  for 
commodity  option  transactions,  the  total 
open  put  options  purchased,  the  total 
open  put  options  granted,  the  total  open 
call  options  purchased,  and  the  total 
open  call  options  granted  for  each 
commodity  option  expiration  date,  in 
such  account  at  the  close  of  trading  each 
day.  The  information  required  bythis 
section  shall  be  reported  in  sufficient 
time  to  enable  the  futures  commission 
merchant  or  foreign  broker  with  whom 
the  omnibus  account  is  established  to 
comply  with  Part  17  of  these  regulations 
and  reporting  requirements  established 
by  the  contract  markets. 

(b)  In  determining  open  long  and  open 
short  futures  positions,  and  open 
purchased  and  open  granted  option 
positions,  in  an  omnibus  account  for 
purposes  of  complying  with  9  17.00(f). 

9  1.37(b)  and  9  1-58  of  this  chapter,  a 
futures  commission  merchant,  clearing 
member  or  foreign  broker  shall  total  the 
open  long  positions  of  all  traders  and 
the  open  short  positions  of  all  traders  in 
each  fatun  of  a  commodity,  and.  for 


commodity  option  transactions,  shall 
total  the  open  put  options  purchased,  the 
open  put  options  granted,  the  open  call 
options  purchased,  and  the  open  call 
options  granted  of  all  traders  for  each 
commodity  option  expiration  date.  The 
futures  commission  merchant,  clearing 
member  or  foreign  broker  shall,  if  both 
open  long  and  short  positions  in  the 
same  future  are  carried  for  the  same 
trader,  compute  open  long  or  open  short 
futures  positions  as  instructed  below. 

(1)  Include  both  the  total  open  long 
and  the  total  open  short  positions  of  the 
trader  if: 

(i)  The  positions  represent 
transactions  on  a  contract  market  which 
requires  long  and  short  positions  in  the 
same  future  held  in  accoimts  for  the 
same  trader  to  be  recorded  and  reported 
on  a  gross  basis;  or 

(ii)  The  account  is  an  omnibus 
account  of  another  futures  commission 
merchant  or  foreign  broken  or 

(2)  Include  only  the  net  long  or  net 
short  positions  of  the  trader  if  the 
positions  represent  transactions  on  a 
contract  market  which  does  not  require 
long  and  short  positions  in  the  same 
future  held  in  accoimts  for  the  same 
trader  to  be  recorded  and  reported  on  a 
gross  basis. 

Issued  in  Washington.  D.C  on  May  11, 
1982.  by  the  Commission. 
Jane  K.  Stuckey, 

Secretary  of  the  Commission. 

(PR  Doc.  «2-139n  nisd  S-14-a£  894S  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  211 

[Release  Nos.  33-«395;  34-18648;  35-22456; 
IC-12376;FR-1] 

Codification  of  Financial  Reporting 
Policies 

agency:  Securities  and  Exchange 
Commission. 

action:  Interpretation  and  notice  of 
availability. 

summary:  The  Commission  announces 
the  publication  of  a  codiBcation  of 
certain  existing  Accoimting  Series 
Releases  (ASRs).'  The  material  included 
in  the  codiHcation  represents  only  those 
portions  of  these  ASRs  that  are  relevant 
today.  This  pubUcation  is  part  of  the 
Commission's  continuing  efforts  to 


'Note. — This  codiflcation  is  a  separate 
publication  issued  by  SEC  It  will  not  be  pubUshed 
in  the  Fedanl  Register/Code  of  Federal  Regulations 
system. 
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review  its  rules,  regiilations  and 
releases,  and  to  delete  requirements  that 
are  no  longer  necessary  and  to  simplify 
the  remainder.  The  Commission  expects 
that  the  codification  will  make  the 
material  therein  more  useful  to  issuers, 
accountants  and  others.  Hie 
Commission  also  announces  a  new 
series  of  releases — Financial  Reporting 
Releases  (FRRs) — which  will  replace 
ASRs  as  the  title  of  releases  announcing 
accounting  and  auditing  matters  of 
general  interest  This  release  is  the  first 
of  the  new  series. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  F.  Martin  ur  Edmund  Coulson 
(202-272-2130).  Office  of  the  Chief 
Accountant,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street, 
Washingon.  D.C  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  identified  the  relevant 
portions  of  certain  existing  Accounting 
Series  Releases  (ASRs)  and  is 
publishing  a  codification  of  that 
material.  The  purpose  of  the  codification 
is  to  provide  one  document  which  is 
organized  in  a  logical  manner  and  which 
can  be  used  as  a  reference  for  the 
Commission's  current  published 
positions  on  accounting  and  auditing 
matters  relating  to  financial  reporting. 
The  codification  will  be  updated  by  the 
issuance  of  Financial  Reporting 
Releases  (FRRs). 

In  a  related  action  today,  the 
Commission  is  publishing  Accounting 
and  Auditing  Enforcement  Release 
(AAER)  No.  1  as  the  first  of  a  series  of 
releases  which  will  be  used  to  announce 
accounting  and  auditing  matters  that  are 
related  to  Commission  enforcement 
activities.  The  status  of  previous  ASRs 
relating  to  the  Commission's 
enforcement  activities  is  unaffected  by 
the  issuance  of  AAER  No.  1,  and  they 
are  not  republished  or  codified  therein. 
However,  the  Commission  has 
developed  a  topical  index  for  the 
material  included  in  the  100  ASRs  which 
address  various  accounting  and  auditing 
matters  in  an  enforcement  context  This 
index,  which  is  included  in  AAER  No.  1, 
should  facilitate  reference  to  specific 
areas  addressed  by  the  Commission  in 
those  releases. 

As  a  result  of  the  Commission's 
actions  today,  no  further  ASRs  will  be 
issued  since  future  annoimcements  will 
be  made  in  FRRs  and  AAERs. 

Background 

Since  1937,  the  Commission  has 
issued  307  ASRs  to  inform  interested 
parties  about  matters  relating  to 
accounting  and  auditing.  Approximately 
200  of  the  ASRs  announced  adoption  or 
amendment  of  accounting  related  rules 


or  presented  die  Commission's  views  on 
accounting  issues.  Much  of  the 
information  in  these  releases  is  no 
longer  relevant  Additionally,  certain 
topics  are  addressed  in  more  than  one 
ASR  and  some  ASRs  supersede  portions 
of  previously  issued  ASRs.  Because  of 
the  volume  of  ASRs  and  the  variety  of 
topics  covered,  it  has  become  extremely 
difficult  to  determine  which  ASRs,  or 
portions  thereof,  are  relevant  at  any 
given  point  in  time.  To  simplify  the  use 
of  the  guidance  provided  in  these 
releases,  the  Commission  has  codified 
the  relevant  portions  of  the  non- 
enforcement  related  releases. 

Codification 

The  codification  is  a  compendium  of 
the  Commission's  current  published 
views  and  interpretations  relating  to 
financial  reporting.  It  supplements  the 
rules  set  forth  in  Regulations  S-X  (17 
CFR  Part  210)  and  S-K  (17  CFR  Part  229) 
by  providing  backgroimd  and  rationale 
for  certain  of  the  rules  therein. 

The  codification  process  was 
conducted  by  performing  a 
comprehensive  review  of  the  content  of 
the  ASRs.  This  review  indicated  that  the 
content  of  79  ASRs  was  no  longer 
relevant  and  therefore  they  have  not 
been  carried  forward.  Previous 
Commission  actions  had  rescinded  57 
other  ASRs.  The  remaining  71  ASRs 
have  been  placed  in  the  codification  by 
extracting  those  portions  of  the  ASRs 
which  provide  current  meaningful 
guidance  to  registrants,  independent 
accountants  and  others  in  complying 
with  the  Commission's  requirements. 
The  extractions  have  been  organized  by 
topic  and.  where  necebsary,  editorial 
comments  to  explain  the  sequence  of 
events  have  been  inserted  [these  are 
shown  in  brackets  in  the  codification]. 
Minor  editorial  changes  were  also  made 
in  the  extractions  so  that  the  extractions 
would  fit  into  the  context  of  the 
codification.  Additionally,  all  references 
to  rules  and  regulations  of  the 
Commission  have  been  updated  to  the 
appropriate  current  reference.  A  topical 
index  has  been  included  in  order  to 
facilitate  easy  reference  to  the  material. 

The  Commission  expects  that  as 
sections  of  the  codification  become 
obsolete,  or  otherwise  require 
modification,  because  of  private-sector 
initiatives.  Commission  actions,  or 
environmental  changes,  sections  of  the 
codification  will  be  rescinded  or 
appropriately  modified.  Additionally,  in 
the  future  when  the  Commission  finds  it 
necessary  to  issue  statements  about 
accounting  and  auditing  matters  related 
to  financial  reporting,  the  codification 
will  be  appropriately  updated. 


FlnaDdal  Reporting  Releases  (FRR's) 

FRRs  will  be  the  means  by  which  the 
codification  of  financial  reporting 
policies  will  be  updated.  The  title  of 
these  releases  has  been  changed  from 
ASRs  to  more  closely  reflect  the  nature 
of  the  material  covered.  It  is  not 
expected  that  the  topics  addressed  by 
FRJ^  will  be  different  from  the  types  of 
topics  addressed  in  the  ASRs  except 
that  enforcement  related  matters  will 
now  be  announced  in  a  separate  series 
of  releases  as  discussed  above. 

Status  of  ASR's 

The  Commission  intends  that  the 
codification  stand  on  its  owil  Therefore, 
there  should  be  no  need  to  refer  to 
individual  ASRs  when  complying  with 
Commission  rules  and  regulations.  To 
assist  users  in  understanding  the 
codification,  a  cross-reference  index 
reflecting  the  status  of  each  of  the 
individual  ASRs  is  included  as  an 
apt>endix  to  the  codification.  Further, 
the  material  in  the  codification  is 
referenced  to  the  ASR  from  which  it  was 
extracted. 

Finally,  the  Commission  is  updating 
Part  211  of  Tide  17,  Chapter  II  of  die 
Code  of  Federal  Regulations  which  lists 
certain  interpretive  ASRs.  All  remaining 
references  to  individual  ASRs  are  being 
deleted  because  the  relevant  portions  of 
those  ASRs  have  been  included  in  the 
codification. 

Where  appropriate,  previously  issued 
ASRs  have  been  published  in  the 
Federal  Register.  Therefore,  this 
codification  will  not  be  printed  in  the 
Federal  Register.  Copies  of  the 
codification  will  be  available  from  the 
Commission's  Pubhc  Reference  Room  of 
the  Office  of  Consumer  Affairs  and 
Information  Services,  or  by  calling  (202) 
523-3761.  Where  appropriate,  future 
FRRs  will  be  printed  in  the  Federal 
Register. 

List  of  Subjects  in  17  CFR  Part  211 

Accounting.  Reporting  requirements. 
Securities. 

PART  21 1— INTERPRETATIVE 
RELEASES  RELATING  TO 
ACCOUNTING  MATTERS 

Commission  Action 

1.  The  Commission  hereby  rescinds 
and  removes  the  following  releases  in 
the  accounting  series,  in  Subpart  A,  Part 
211  of  Tide  17,  Chapter  II  of  die  Code  of 
Federal  Regulations.  Accounting  Series 
Release  Nos.  4,  a  19,  21,  22,  25.  27,  38, 44. 
47.  51,  81,  90,  98, 103, 112, 113, 115, 116. 
118, 123, 124. 128. 130. 135, 142, 146, 
146A,  150, 162,  219,  220,  234.  244,  251, 
289,  293,  297,  300,  305,  307. 
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2.  The  Commission  hereby  revises  the 
Utles  of  Part  211  of  Title  17.  Chapter  II  of 
the  Code  of  Federal  Regulations  and  of 
Subpart  A  thereof  to  read  as  follows: 

PART  211— INTERPRETATIONS 
RELATING  TO  FINANCIAL 
REPORTING  MATTERS 

Subpart  A— Financial  Reporting 
Releases 

The  Commission  adds  a  reference  to 
this  release  to  Subpart  A  of  Part  211. 

By  the  Commission. 
George  A.  Fitzsimmoos, 

Secretary. 
April  15, 1982. 

(FR  Doc.  B2-13211  Piled  S-14-BZ:  8:45  am) 
MLLMQ  COOC  W10-01-II 


17  CFR  Part  211 

[Release  Nos.  33-6396;  34-18649;  35-22457; 
IC-12377:AAER-1J 

Index  of  Accounting  and  Auditing 
Enforcement  Releases 

aqency:  Securities  and  Exchange 

Commission. 

ACTION:  Interpretation. 

summary:  The  Commission  announces 
the  publication  of  a  topical  index  to  its 
Accounting  Series  Releases  that  have 
announced  enforcement  actions 
involving  accountants.  The  topical  index 
is  intended  to  facilitate  reference  to  the 
Commission's  views  on  particular 
accounting  and  auditing  matters  that 
have  given  rise  to  Commission 
enforcement  actions.  The  Commission 
also  announces  the  institution  of  a  new 
series  of  releases  entitled  Accounting 
and  Auditing  Enforcement  Releases.  In 
the  future,  Commission  enforcement 
actions  involving  accountants  will  be 
announced  in  Accoimting  and  Auditing 
Enforcement  Releases  to  enable 
interested  persons  to  easily  distinguish 
enforcement  releases  involving 
accountants  from  other  Commission 
releases. 

FOR  FURTHER  INFORMATION  CONTACT 

George  Diacont  or  Michael  Kigin  (202/ 
272-2130),  Office  of  the  Chief 
Accountant,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street, 
Washington,  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  Since 
1937,  the  Commission  has  issued  307 
Accounting  Series  Releases  (ASRs)  to 
announce  rulemaking  and  enforcement 
actions  and  its  interpretations  of 
accounting  and  auditing  matters.  The 
Commission's  staff  has  reviewed  the 
nonenforcement  related  releases  to 
determine  which  are  outdated  or  have 


been  superseded.  In  a  related  action 
today,  the  Commission  is  publishing 
Financial  Reporting  Release  No.  1  which 
announces  the  codification  of  the 
material  in  those  ASRs  that  continues  to 
be  relevant  to  financial  reporting. 

The  Commission's  staff  has  also 
reviewed  the  approximately  100  ASRs 
that  announced  enforcement  related 
actions  involving  accountants.  Those 
releases  have  not  been  included  in  the 
codification  although  some  of  them 
contain  explanations  of  the 
Conunission's  views  on  accounting  and 
auditing  and  may  be  useful  to 
registrants  and  accountants  in  the 
preparation  of  certification  of  financial 
statements  being  filed  with  the 
-  Commission,  or  otherwise. 

In  lieu  of  including  the  enforcement 
related  ASRs  in  the  codification,  the 
Commission  is  publishing  a  topical 
index  (Appendix  A)  to  those  ASRs.  The 
index  consists  of  an  alphabetical  list  of 
accounting,  auditing  and  related  topics 
that  are  discussed  or  referred  to  in  the 
identified  enforcement  related  ASRs. 
The  index  is  intended  to  be  used  as  a 
reference  to  the  particular  ASRs  and  not 
as  a  comprehensive  representation  of 
the  Commission's  views  on  these 
matters.  Publication  of  the  topical  index 
should  facibtate  research  of  certain  of 
the  Commission's  enforcement  actions 
relating  to  accounting  and  auditing 
matters  and  to  the  Commission's  views 
on  particular  accounting  and  auditing 
deficiencies.  A  list  of  the  enforcement 
related  ASRs  is  also  attached  as 
Appendix  B. 

The  issuance  of  the  topical  index  has 
no  effect  on  the  legal  status  of  the 
enforcement  related  ASRs.  "Those 
releases  remain  in  effect  and  persons 


interested  in  the  Commission's  views  on 
the  topics  listed  in  the  index  should 
consult  the  particular  ASRs,  which  are 
not  codified  or  republished  herein. 

The  Commission  is  also  announcing 
the  institution  of  a  new  series  of 
releases.  This  release  is  the  first  of  that 
series.  Future  Commission  releases 
announcing  enforcement  actions 
involving  accountants  will  be  issued  as 
Accounting  and  Auditing  Enforcement 
Releases  ("AAER").  Henceforth, 
interested  persons  will  be  able  to  easily 
distinguish  enforcement  releases 
involving  accountants  fi-om  releases  in 
which  the  Commission  announces  the 
adoption  or  revision  of  rules  related  to 
financial  reporting  or  discusses  its 
interpretive  views  on  financial  reporting 
matters. 

AAER  No.  1  will  be  listed  in  new 
Subpart  C  of  Part  211  of  the  Code  of 
Federal  Regulations  because  it  is  a 
topical  guide  to  the  Commission's  views 
on  accounting  and  auditing  matters 
expressed  in  connection  with 
enforcement  proceedings  involving 
accountants.  Future  AAERs  will  not  be 
listed  in  Subpart  C,  however,  because 
they  will  be  announcing  Commission 
enforcement  actions.  Periodically,  the 
topical  index  may  be  updated  to  include 
references  to  future  AAERs  to  facilitate 
research  of  the  Commission's  views  on 
particular  accounting  and  auditing 
issues. 

List  of  Subjects  in  17  CFR  Part  211 

Accountants,  Accounting,  Financial 
Statements,  Reporting  Requirements, 
Securities. 

Commission  Action 

The  Commission  hereby  amends  Part 
211  of  Title  17,  by  adding  Subpart  C  to 
read  as  follows: 


Subpart  C— Accounting  and  Auditing  Enforcement  Releases 


Subled 

RetsaseNo. 

D«e 

Fed.  Reg.  vol. 
and  page 

IndBX  of  Accounting  and  AudMng  Enlorownem  Releases 

' 

*«».  15.  19M 

By  the  Commission. 
George  A.  Fitzsimmons, 

Secretary. 
April  15, 1982. 

Appendix  A.— Topical  Index  of 
Enforcement  Actions  Involving 
Accountants 

Introduction 

This  is  a  topical  index  of  certain 
accounting  and  auditing  matters  which 
have  been  addressed  in  enforcement 
related  Accounting  Series  Releases 
("AS").  The  index  is  intended  to  be  used 
only  as  a  reference  to  the  particular 


Accoimting  Series  Release  and  not  as  a 
comprehensive  representation  of  the 
Commission's  views  on  these  matters. 

Some  Accounting  Series  Releases 
discuss  matters  related  to  more  than  one 
company.  Accordingly,  to  facilitate  the 
research  of  topics  in  lengthy  Accounting 
Series  Releases  the  following  key  to 
major  headings,  as  they  are  set  forth  in 
the  releases,  is  provided: 

AS  173-1  National  Student  Marketing 

Corporation 
AS  173-2  Talley  Industries,  Inc. 
AS  173-3  Republic  National  Life 

Insurance  Company 
AS  173-4  The  Penn  Central  Company 
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AS  173-6  Stirling  Homex 

AS  ig&-l  Cenco  Incorporated 

AS  196-2  Equity  Funding  Corporation  of 

America 
AS  106-8    Omni-Rx  Health  Systems 
AS  196-4    SaCom 
AS  227-1    Cosmopolitan  Investors 

Funding  Co. 
AS  227-2    Western  Properties  Limited 

Partnership 
AS  227-3    Co-Build  Companies.  Inc. 
AS  23ft-l    In  the  Matter  of  National 

Telephone  Co.,  Inc. 
AS  238-2    In  the  Matter  of  Continental 

Mortgage  Investors 
AS  241-1    FiBCO.  Inc. 
AS  241-2    The  Falstaff  Brewing 

Corporation 
AS  241-8    Oceanography  Mariculture 

Industries,  Inc. 
AS  241-4    Ampeco  Securities,  Inc. 
AS  292-1    Mattel,  Inc. 
AS  292-2    Geon  Industries,  In& 

Index 

Accounting  Principles 

•  The  independent  accountant  must  be 
satisfied  that  in  his  professional 
judgment  the  principles  selected  are 
those  which  appropriately  describe 
the  business  reality  within  the  general 
framework  of  the  accoimting 
approach  to  economic  measurement, 
(AS  173) 

•  Failure  to  obtain  sufficient  competent 
evidential  matter  to  provide  a  basis 
for  concluding  that  the  use  of  an 
accounting  method  was  appropriate  in 
the  circumstances  and  that  the 
computations  required  by  the  method 
had  been  properly  made,  (AS  238-1] 

Accounting  Principles  Board  Opinions 
("APBO") 

•  APBO  No.  9,  (AS  173-1} 

•  APBO  No.  10,  (AS  248) 

•  APBO  No.  16,  (AS  241-1) 

•  APBO  No.  20.  (AS  29^-2) 

•  APBO  No.  21.  (AS  238-1) 

Accounting  Principles  Board  Statements 
("APB  Statement") 

•  APB  Statement  No.  4  (AS  173-5) 
Accounting  Research  Bulletins  ("ARB") 

•  ARB  No.  13,  (AS  292) 

•  ARB  No.  43,  (AS  227-3) 

•  ARB  No.  45.  (AS  173-5) 

•  ARB  No.  48,  (AS  248) 

•  ARB  No.  51,  (AS  173-4) 
Accounts  Payable  (See  "Payables") 
Accounts  Receivable  (See 
"Receivables") 

Accrued  Interest  (See  "Receivables") 
Accrued  Liabilities  (See  "Payables") 

Advances 

•  Advances  to  general  partner 


improperiy  recorded  by  limited 
partners,  (AS  227-2) 

•  Disclosure  of  advances  inadequate, 
(AS  241-3) 

Advertising 

•  Advertising  credits  overstated,  (AS 
153A) 

•  Advertising  expense  improperly 
capitalized,  (AS  288) 

Allowance  (See  "Reserves") 
Alteration  of  Accounting  Records 

•  Retail  inventory  records  falsified; 
inventory  purchases  not  recorded  in 
proper  period,  (AS  105) 

•  Inventory  quantities  altered  on 
inventory  count  tags  and  on  the 
computer  Usting  prepared  to  compUe 
the  physical  count  (AS  196-1) 

•  Labor  time  records  altered.  (AS  196-4) 

•  Overstatement  of  inventory 
accomplished  by  the  addition  of 
computer  punch  cards  representing 
non-existent  inventory,  (AS  210) 

•  Closing  inventory  figures  falsified, 
(AS  230,  AS  231,  AS  232) 

Analytical  Review  Procedures 

•  Comparative  inventory  schedule 
reflected  significant  increases  from 
prior  yean  auditor  unduly  relied  on 
management  explanations  for 
increases  and  did  not  take 
appropriate  steps  to  verify  their 
reasonableness,  (AS  196-1) 

Appraisal  Surplus 

•  Appraisal  surplus  falsely  recorded  on 
books,  (AS  179A) 

Appraisals 

•  Auditor  should  have  insisted  upon 
receiving  appraisals  based  upon 
current  value,  (AS  173-3) 

•  Auditor  should  not  have  relied  on  an 
appraisal  prepared  by  the  president  of 
the  registrant  for  valuation  of  assets 
acquired  by  the  registrant,  (AS  282) 

Audit  (Report  Issued  Although 
Examination  Not  Conducted) 

•  Auditor  certified  financial  statements 
without  examining  the  companies' 
books,  (AS  48,  AS  88) 

•  An  accountant  (having  no 
participation  in,  or  control  or 
supervision  of,  an  audit)  certified 
financial  statements  that  were 
prepared  and  examined  entirely  by 
another  accountant,  (AS  91) 

•  Balance  sheet  prepared  by  auditor  on 
the  basis  of  information  supplied  over 
the  telephone;  report  stated  that  the 
books  and  records  had  been 
reviewed,  (AS  92) 

•  Audit  consisted  mainly  of  discussions 
with  management;  no  independent 


verification  of  company's  assets  and 
liabilities.  (AS  192) 

•  Auditor  permitted  financial 
information  about  a  company  to  be 
transcribed  on  his  letterhead 
stationery  without  any  independent 
verification.  (AS  196) 

•  Auditor  relied  on  work  papers 
prepared  by  the  client;  made  no 
independent  review  of  the  books  and 
records,  (AS  213) 

Audit  Fee 

•  Fee  ostensibly  forgiven  to  show 
reduced  cost  in  registration  statement. 
(AS  196-3,  AS  196-4) 

•  Audit  fee  not  accrued  even  though  the 
amount  was  clearly  material,  (AS  283) 

Audit  Program 

•  Audit  program  for  advertising  credits 
inadequate  because  the  sample 
selected  for  external  verification  was 
limited,  (AS  153A) 

•  Audit  program  shoidd  have  been 
expanded  to  test  intercompany 
transactions  in  greater  depth,  (AS 
173-4) 

•  Written  audit  programs  needed,  (AS 
210) 

•  Audit  program  was  inappropriate,  (AS 
241-4) 

Audit  Report 

•  Auditor  failed  to  withdraw  report  on 
basis  of  new  information,  (AS  238) 

•  Unqualified  audit  report  signed  by 
mistake,  (AS  241-4) 

•  Report  signed  prior  to  completion  of 
field  work  and  partner's  review  of 
workpapers,  [AS  285) 

Audit  Scope 

•  Audit  program  for  advertising  credits 
inadequate  because  the  sample 
selected  for  external  verification  was 
limited,  (AS  153A) 

•  Additional  audit  procedures  should 
have  been  performed  to  determine 
reasons  for  inventory  test  count 
differences.  (AS  196-1) 

•  Vessel  commitments  made 
subsequent  to  the  period  being 
audited  should  have  been  examined 
because  they  had  a  direct  impact  on 
the  financial  statements  in  question. 
(AS  209) 

•  No  adequate  audit  steps  were  taken  to 
determine  authenticity  of  investment 
transaction  where  auditors  knew  that 
individuals  managing  investment  fund 
had  been  indicted  for  bankruptcy 
fraud,  (AS  227-1) 

•  Further  audit  work  warranted  because 
of  suspicious  circumstances,  (AS  248) 
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•  Failure  to  extend  auditing  procedures 
.  where  the  client's  treatment  of 

particular  assets  strongly  suggested 
the  need  for  foUow-up,  (AS  288) 

Bad  Debt  Allowance  (See  "Reserves") 

Bookkeeping 

•  Accountant  held  liable  for  entries 
made  in  client's  books  which 
concealed  looting,  (AS  179A) 

Broker-Dealer 

•  Inadequate  audit,  (AS  48,  AS  51.  AS 
59.  AS  67,  AS  97,  AS  110.  AS  143,  AS 
160,  AS  201,  AS  233,  AS  241-4,  AS  283) 

Business  Combinations  (See  "Pooling" 
and  "Merger") 

Capitalization 

•  Improper  capitalization  of  purported 
start-up  costs  and  test-market  costs, 
(AS  168) 

•  Improper  capitalization  of  contract 
costs;  inadequate  audit,  (AS  196-4) 

•  Auditor  unable  to  determine  that 
items  capitalized  by  a  credit  to 
expense  had  ever  been  charged  to 
expense,  (AS  227-3) 

•  Improper  capitalization  of  advertising, 
repair  and  maintenance,  computer 
and  construction  costs;  inadequate 
audit,  (AS  288) 

Cash  Basis  Accounting 

•  Failure  to  adequately  disclose 
modification  of  supposedly  cash  basis 
financials,  (AS  227-2) 

•  Use  of  cash  basis  accounting  not 
disclosed.  (AS  252) 

•  Audit  report  unqualified  even  though 
financial  statements  prepared  on  a 
cash  basis,  (AS  262) 

Change  in  Accounting  Principles 

•  Failure  to  disclose  change  in 
application  of  accounting  principles.- 
(AS  238-1,  AS  243) 

Change  in  Auditors  (See  "Successor 
Auditor's  Responsibihties") 
Claims 

•  Auditors  could  not  verily  the  amotmt 
of  the  claim  because  of  die 
insufficiency  of  the  supporting 
documentation,  (AS  196-4) 

•  Insurance  claim  recorded  at  incorrect 
amount,  (AS  292-1) 

Collateral 

•  Need  for  thorough  inquiry  into 
adequacy  of  collateral  (AS  238) 

Collectibility 

•  Auditor  failed  to  inquire  regarding  the 
existence  of  funding.  (AS  174) 

Combined  Financial  Statements 

•  Presentation  of  combined  financial 
statements  of  registrant  euid  an 
affiliate  necessary  to  prevent  results 
from  being  misleading,  (AS  227-3) 


Comfort  L^ttei: 

•  Auditor  should  have  made  additional 
disclosures  in  comfort  letter.  (AS  173- 
2) 

Commercial  Paper 

•  Investment  in  non-existent 
commercial  paper  recorded  by 
registrant,  (AS  196-2) 

Computer 

•  Inventory  quantities  on  computer 
listing  altered,  (AS  196-1) 

•  Overstatement  of  inventory 
accomplished  by  the  addition  of 
computer  punch  cards  representing 
non-existent  inventory,  (AS  210) 

Concurring  Partner  Review 

•  Concurring  partner  failed  to  discover 
that  the  audit  engagement  had  not 
been  conducted  in  accordance  with 
generally  accepted  auditing 
standards,  (AS  285) 

Confirmations  (See  also  "Receivables") 

•  Confirmation  procedures  inadequate, 
(AS  110) 

•  Confirmation  procedures  did  not 
include  direct  inquiry  of  bank,  (AS 
153) 

•  No  confirmation  obtained  from 
purchaser  of  lease,  (AS  153) 

•  Written  confirmation  of  credits 
necessary,  (AS  153A) 

•  Written  confirmations  of 
commitments  not  obtained;  auditors 
did  not  insist  on  proper  audit  controls 
for  oral  confirmations,  (AS  173-1) 

•  Failed  to  confirm  existence  of 
financing  commitment.  (AS  173-5) 

•  Bank  confirmations  caimot  be 
replaced  by  alternative  audit 
procedures  due  to  the  pervasive 
nature  of  audit  evidence  that  they 
provide.  (AS  282) 

•  Certain  confirmations  not  sent  at 
client's  request,  (AS  285) 

•  Auditor  failed  to  follow-up  on 
customer  confirmations  containing 
material  exceptions,  (AS  292-1) 

Consultations 

•  Failure  to  dociunent.  (AS  288) 
Contingent  Liabilities 

•  Reserve  for  losses  and  contingencies 
materially  inadequate,  (AS  78) 

•  Liability  for  guarantees  could  not" 
accurately  be  estimated,  (AS  173-1) 

•  Major  contingent  liabilities  not 
disclosed,  (AS  252) 

Correspondent  Auditor 

•  Duty  of  auditing  firm  issuing  a  report 
to  insure  that  work  performed  by 
correspondent  auditors  complies  with 
generally  accepted  auditing 
standards,  (AS  209) 


Deferred  Assets  (See  also 
"Capitalization") 

•  Deferral  of  public  offering  cost  and 
accounting  fees,  (AS  196-3) 

•  Costs  originally  charged  to  cost  of 
goods  sold  were  subsequently 
reclassiTied  as  tooling,  leasehold 
improvements,  contract  award  and 
acquisition  costs  and  deferred  without 
a  reasonable  basis,  (AS  196-4) 

•  Deferral  of  pre-opening  costs  not 
justified;  inadequate  audit,  (AS  288) 

•  Improper  deferral  of  tooling  costs  and 
royalty  expense,  (AS  292-1) 

Disciplinary  Actions 

•  Adoption  of  procedures.  (AS  153.  AS 
167.  AS  173.  AS  210.  AS  285) 

•  Censure  (AS  143.  AS  153.  AS  153A.  AS 
157.  AS  167.  AS  174.  AS  191.  AS  210. 
AS  248.  AS  255.  AS  285.  AS  288.  AS 
292) 

•  Continuing  professional  education. 
(AS  168.  AS  170,  AS  179A,  AS  186,  AS 
191,  AS  198,  AS  208,  AS  213,  AS  233, 
AS  246) 

•  Dismissal  of  proceedings,  (AS  67.  AS 
77.  AS  78.  AS  99,  AS  249.  AS  283.  AS 
266) 

•  Peer  review  or  other  review  of 
practice.  (AS  144.  AS  153,  AS  153A. 
AS  160,  AS  167,  AS  168,  AS  173,  AS 
176,  AS  191,  AS  196,  AS  209,  AS  210, 
AS  223,  AS  227,  AS  233,  AS  238,  AS 
241.  AS  246,  AS  273,  AS  283,  AS  285) 

•  Prohibition  from  accepting  new  SEC 
clients  for  a  limited  period,  (AS  144. 
AS  153.  AS  168,  AS  173,  AS  176,  AS 
196,  AS  209,  AS  210.  AS  223,  AS  227, 
AS  233,  AS  241) 

•  Reinstatement,  (AS  87,  AS  101,  AS 
240,  AS  256) 

•  Research  project,  (AS  173.  AS  241) 

•  Resignation,  (AS  51,  AS  94,  AS  104. 
AS  105,  AS  108,  AS  109,  AS  110,  AS 
129,  AS  131,  AS  139.  AS  158,  AS  187. 
AS  198.  AS  201,  AS  208,  AS  213,  AS 
215,  AS  216.  AS  217.  AS  230.  AS  231. 
AS  232.  AS  243,  AS  246,  AS  252.  AS 
262,  AS  265) 

•  Review  of  work  by  other  qualified 
persons.  (AS  186,  AS  196.  AS  213.  AS 
233,  AS  239,  AS  283) 

•  Suspension: 

1  month  or  less.  (AS  88.  AS  73,  AS  78, 

AS  82,  AS  200); 
3  months  or  less,  (AS  28.  AS  97.  AS 

191.  AS  196.  AS  239,  AS  241,  AS 

246): 
6  months  or  less,  (AS  153A.  AS  196. 

AS  229.  AS  238,  AS  241.  AS  288): 

1  year  or  less.  (AS  59.  AS  88.  AS  168, 
AS  209.  AS  238.  AS  248,  AS  282.  AS 
286); 

2  years  or  less.  (AS  160.  AS  267); 
Indefinite,  (AS  48.  AS  82,  AS  88,  AS 

91,  AS  92,  AS  127.  AS  181.  AS  170. 
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AS  179A.  AS  182,  AS  186,  AS  192. 
-  AS  199,  AS  202.  AS  204,  AS  205.  AS 
207,  AS  212,  AS  214,  AS  221,  AS  222, 
AS  224.  AS  280.  AS  275) 

Disclosure 

•  Establishment  of  reserves  for  possible 
losses  on  mortgage  loans  and  real 
estate  not  an  adequate  substitute  for 
disclosure.  (AS  173-3) 

•  Footnote  contained  inaccurate  and 
misleading  statements.  (AS  174) 

•  Respondents  should  have  clarified  by 
financial  statement  notes  or  other 
acceptable  methods,  the  items  "cash" 
and  "notes  payable"  on  the  year-end 
balance  sheets  to  reflect  the  effect  on 
those  items  of  certain  borrowings  and 
their  repayment,  (AS  191) 

•  Auditor  knew  or  should  have  known 
that  certain  disclosures  contained  in  a 
client's  prospectus  were  inaccurate 
and  that  material  facts  were  omitted, 
(AS  227-3) 

•  Disclosure  of  security  agreements 
inadequate.  (AS  241) 

•  Disclosure  of  revenue  recognition 
policy  false,  (AS  282) 

Docimientation  (See  "Woricing  Papers") 

Due  Process 

•  Respondents  not  deprived  of  a  fair 
hearing  because -of  Commission 
involvement  in  concurrent  Chapter  X 
proceedings,  (AS  248) 

Errors  and  Irregularities 

•  Accountants  can  be  expected  to 
detect  gross  overstatements  oF  assets 
and  profits  whether  resulting  from 
collusive  fraud  or  otherwise.  (AS  19) 

•  Substantial  irregularities  on  the  books 
and  records  should  have  altered  the 
auditors  to  the  possibility  of  fraud, 
(AS  209) 

•  Auditor  failed  to  adequately  search 
for  material  errors  and  irregularities, 
(AS  285) 

Expert  Witnesses 

•  Extent  of  reliance  by  Administrative 
Law  Judge  on  expert  witnesses  in  a 
Commission  hearing,  (AS  248) 

Experts 

•  Auditor  did  not  seek  expert  advice, 
(AS  174) 

Exploration  Costs 

•  No  indication  of  any  work  performed 
by  auditor  regarding  source  of  item, 
the  details  behind  it,  any  examination 
of  supporting  docimients,  or  any  other 
substantive  audit  work,  (AS  196-2) 

Extraordinary  Income 

•  Improper  netting  of  extraordinary  and 
ordinary  items  of  income,  (AS  173-1) 

•  Inclusion  with  ordinary  income.  (AS 
248) 


Finders  Fees  (See  "Undisclosed  Fees") 
Generally  Accepted  Auditing  Standards 
(See  also  "Statements  on  Auditing 
Procedure"  and  "Statements  on  Auditing 
Standards") 

•  Commission  Mrill  not  prescribe  audit 
scope  or  procedures  to  be  followed  in 
the  audit  of  various  types  of  issuers  of 
securities,  (AS  19) 

Guarantees  (See  "Contingent , 

Liabilities") 

Imputed  Interest 

•  Improperly  low  interest  rates  used  in 
discounting  future  lease  payments; 
auditor  failed  to  gather  sufficient 
competent  evidential  matter  to 
conclude  that  interest  rates  used  were 
proper,  (AS  238-1) 

Independence 

•  Partner  had  direct  or  material  indirect 
financial  interest  in  cUent.  (AS  28,  AS 
215.  AS  229) 

•  Auditor  made  no  examination  of 
regisfrant's  books  and  accepted 
financial  statement  prepared  by 
registrant  without  question,  (AS  48) 

•  Accountant  was  so  enmeshed  in  the 
promotion  of  his  client  that  he  could 
no  longer  be  considered  independent, 
(AS  68) 

•  Auditor  certified  financial  statements 
of  a  company  in  which  his  audit 
partner  was  a  promoter,  principal 
officer  and  controlling  stockholder, 
(AS  82) 

•  Auditor  was  an  employee  of  a 
subsidiary  of  his  client,  (AS  91) 

•  Auditor  lacked  independence,  (AS  97. 
AS  110,  AS  204) 

•  Auditor  had  a  creditor-debtor 
relationship  with  client  or  officer  of 
company  being  audited.  (AS  108,  AS 
229) 

•  PiU'tners  and  employees  of  accounting 
firm  received  payments  from  the 
general  partners  of  a'client  for 
participation  in  the  purchase  and  sale 
of  "hot  issues"  during  the  period  of 
time  when  the  financial  statements 
Were  being  prepared,  (AS  144) 

•  Auditors  involved  in  the  organization 
and  financing  of  a  client,  (AS  196-3) 

•  Audit  manager  and  an  associate 
jointly  purchased  stock  of  client  (AS 
196-4) 

•  Audit  partner  signed  guarantee 
agreements  for  a  bank  loan  by  a  client 
used  to  pay  overdue  audit  fee,  (AS 
196-4) 

•  Auditor  held  direct  and  indirect 
nominal  interests  in  securities  of 
certain  audit  clients,  (AS  200) 

•  Auditor  was  related  to  an  undisclosed 
principal  of  his  client,  (AS  246) 

Insurance 

•  Audit  faUed  to  detect  understated 
casualty  claims  reserves,  (AS  241-1) 


•  Data  contained  in  development 
schedules  prepared  by  client  should 
have  been  tested  for  completeness  by 
tracing  amounts  from  original  claims 
files  to  the  schedules,  (AS  241-1) 

•  Improper  premium  recognition  method 
used,  (AS  241-1,  AS  248) 

•  Insurance  claim  reoordeid  at  incorrect 
amount,  (AS  292-1) 

Intangible  Assets 

•  Intangible  assets  overstated  as  a 
result  of  the  arbitrary  use  of  the  par 
and  stated  value  of  shares  of  stock 
issued  to  acquire  the  assets,  (AS  73) 

Intercompany  Transactions 

•  Audit  program  should  have  been 
expanded  to  test  intercompany 
transactions  in  greater  depth.  (AS 
173-4) 

•  Material  amounts  of  intercompany 
inventory  profits  not  eliminated  from 
consolidated  income,  (AS  292-2) 

Internal  Control 

•  Comprehensive  knowledge  of  the 
client's  system  of  internal  check  an(f 
control  is  necessary,  (AS  19) 

•  Representation  by  auditor  that 
company's  system  of  internal  control 
was  dependable  was  misleading,  (AS 
64) 

•  Inventory  internal  controls 
inadequate,  (AS  196-1) 

•  Failure  to  properly  review  and  report 
on  significant  internal  control 
wealoiesses  of  a  broker-dealer.  (AS 
201) 

•  Reliance  on  a  system  of  internal 
control  which  was  demonstrably 
madequate,  (AS  209) 

•  Internal  controls  not  adequately 
evaluated  or  tested  in  certain  areas, 
(AS  285) 

Inventory 

•  Observation  of  inventory  endorsed  as 
a  required  audit  procedure,  (AS  19) 

•  Failure  to  conduct  physical  inventory 
of  work-in-process,  (AS  64,  AS  67) 

•  Retail  inventory  records  falsified; 
inventory  purchases  not  recorded  in 
proper  period,  (AS  105) 

•  Failure  to  adequately  control 
inventory  coimt  tags.  (AS  157) 

•  Improper  use  of  program  cost  method 
of  accounting  for  cost  of  sales  resulted 
in  overstatement  of  inventory,  (AS 
173-2) 

•  Inventory  tags  created  and  altered  to 
record  quantities  of  nonexistent 
inventory.  (AS  196-1) 

•  Failure  of  auditor  to  obtain  sufficient 
assurance  that  the  count  medium  was 
properly  controlled,  (AS  210) 

•  Inadequate  write-off  of  obsolete 
inventory;  inclusion  in  inventory 
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account  of  consigned  equipment  fixed 
assets  and  trade-in  equipment,  (AS 
212) 

•  Failure  to  perform  adequate  tests  to 
determine  value  and  ownership  of  the 
inventory  ptu^hased,  (AS  227-3) 

•  Closing  inventory  flgures  falsified. 
(AS  230,  AS  231,  AS  232) 

•  Failure  to  adequately  reduce  value  of 
inventory  for  obsolete  merchandise, 
(AS  292-1) 

•  Material  amounts  of  intercompany 
inventory  profits  not  eliminated  from 
consolidated  income,  (AS  292-2) 

•  Not  acceptable  under  FIFO  to  use 
current  costs  for  pricing  inventory  if 
inventory  turnover  is  slow,  (AS  292-2) 

Irregularities  (See  "Errors  and 

Irregularities") 

Leases 

•  Inadequate  allowance  and  provision 
established  for  doubtful  lease 
receivables,  (AS  176) 

•  Lease  arrangements  improperiy 
reported  as  sales,  (AS  212) 

•  Present  value  of  long-term  lease 
payments  improperly  recognized  as 
sales,  (AS  238] 

Legal  Opinion 

•  Auditors  placed  too  great  a  reliance 
on  the  opinions  of  counsel  and  the 
representations  of  management  with 
respect  to  the  audit  of  extraordinary 
gains  from  the  sale  of  two 
subsidiaries,  (AS  173-1) 

•  Auditor  should  have  been  aware  that 
certain  factual  premises  underlying 
lawyer's  opinion  letter  were  incorrect 
(AS  238-1) 

Management  (Accountants  as  Members 
of  Management) 

•  Responsibility  of  a  corporate  officer 
who  is  also  a  certified  public 
accountant,  (AS  188,  AS  239) 

•  Officer  of  a  commodity  trading  firm 
offered  and  sold  unregistered 
investment  contracts  by  means  of 
false  and  misleading  statements,  (AS 
202) 

•  Undisclosed  "kick-back"  of  a 
substantial  portion  of  the  audit  fee  to 
an  officer  of  the  company;  audit  based 
solely  on  a  review  of  workpapers 
prepared  by  management  (AS  214) 

•  Violations  of  the  anti-fi'aud  provision 
of  the  federal  securities  laws,  (AS  216, 
As  217} 

•  Officer  played  significant  role  in 
federal  securities  law  violations,  (AS 
222) 

•  Purchasers  of  unregistered  shares  of 
stock  concealed  in  an  effort  to  make  it 
appear  that  the  sales  were  not  subject 
to  registration  requirements  of  the 
Securities  Act  (AS  224) 

•  Closing  inventory  figures  false,  (AS 
230,  AS  231,  AS  232) 


Management  Representation  Letter 

•  Management  has  a  duty  to  verify  facts 
before  signing  representation  letter, 
(AS  255) 

•  Auditor  failed  to  obtain  management 
representation  letter,  (AS  282) 

Management  Representations 

•  Overreliance  on  management 
representations  by  autStor,  (AS  78,  AS 
153A.  AS  173-5,  AS  227,  AS  238-1.  AS 
238-2,  AS  241-1,  AS  241-2.  AS  282.  AS 
285) 

•  Auditors  placed  too  great  a  reliance 
on  the  opinions  of  counsel  and  the 
representations  of  management  with 
respect  to  the  audit  of  extraordineuy 
gains  from  the  sale  of  two 
subsidiaries,  (AS  173-1) 

•  Auditor  should  have  refused  to  rely 
upon  any  representations  made  by  the 
President  of  the  company  when 
confi^nted  with  evidence  that  he  had 
diverted  corporate  funds  to  his  family 
corporation.  (AS  209) 

•  Audit  based  solely  on  a  review  of 
workpapers  prepared  by  management 
(AS  214] 

•  Audit  inadequate  because  of 
overreliance  on  management 
representations  and  a  failure  to  obtain 
suJfficient  competent  evidential  matter, 
(AS  248) 

•  Auditor  accepted  various 
management  representations  widi 
littie  or  no  verification  or 
documentation.  (AS  292-1.  AS  292-2) 

Manipulations  (Market) 

•  Auditor  facilitated  manipulation  of 
trading  market  (AS  246) 

•  Accountant  engaged  in  a  scheme  to 
raise  and  maintain  artificially  the 
price  of  common  stock  of  a  company 
to  induce  purchase  and  sales  of  the 
stock  by  others.  (AS  260) 

Matching  Concept 

•  Deferrals  of  start-up  costs  did  not 
appropriately  match  revenues  against 
costs  associated  with  those  revenues, 
(AS  238-1) 

Merger  (of  Accounting  Firms] 

•  Audit  firm's  pre-combination 
examination  procedures  believed  to 
be  inadequate.  (AS  196) 

Nonmonetary  Transactions 

•  Recording  of  income  was 
unwarranted  because  the  exchange 
represented  the  substitution  of  an 
inveshnent  in  one  form  for  essentially 
the  same  investment  in  another  form, 
(AS  173-4) 

Notification 

•  Accountant's  duty  to  notify  the 
Commission  of  material  adverse 


changes  in  unaudited  financial 
statements,  (AS  173-1) 

Offering  Circular 

•  Failure  to  exercise  appropriate 
diligence  in  reviewing  issuer's  offering 
circidars,  (AS  208) 

Other  Auditor  (See  "Correspondent 
Auditor"  and  "Reliance  on  Another 
Auditor") 

Partner's  Review 

•  Involvement  of  partners  in  the  review 
of  audits  is.  in  the  Commission's  view, 
a  necessary  element  of  sound  auditing 
practice.  (AS  196) 

Payables 

•  Unrecorded  accounts  payable.  (AS 
105.  AS  153A) 

•  Liability  for  construction  loan  not 
reported,  (AS  227-2) 

•  Audit  fee  not  accrued  even  though  the 
amount  was  clearly  material,  (AS  283] 

•  Audit  failed  to  detect  unrecorded 
liabilities,  (AS  288) 

Percentage  of  Completion  Method 

•  Application  of  percentage  of 
completion  accounting  method  was 
inappropriate,  (AS  173-1] 

•  Allocation  of  the  contract  price 
between  module  manufactiire  and 
installation  was  arbitrary,  (AS  173-6) 

•  Standard  cost  sheets  of  the  stage 
completed  were  falsified  to  reflect  an 
unreaUstically  low  cost  to  construct  a 
house;  no  adequate  test  performed  by 
auditors,  (AS  227-3] 

Planning  and  Supervision 

•  Care  should  be  given  to  the 
organization  of  the  audit  team  so  that 
responsibilities  are  clearly  defined, 
(AS  153A) 

•  Inadequate  supervision  of  audit 
personnel.  (AS  241-1.  AS  285) 

Pooling 

•  Incorrect  use  of  pooling  method; 
inadequate  audit  (AS  248) 

Post  Audit  Review 

•  Auditors  failed  to  make  appropriate 
use  of  information  gained  from  a  post 
audit  review,  (196-4) 

•  Post  audit  review  failed  to  detect 
audit  deficiencies,  (AS  285] 

Predecessor  Auditor  (See  "Successor 
Auditor's  Responsibilities") 
Premium  Recognition  Method  (See 
"Insurance") 

Pre-Opening  Costs  (See  "Deferred 
Assets") 

Prior  Period  Adjustment 

•  Material  prior  period  adjustment 
recorded  without  proper  accounting  or 
disclosure,  (AS  252) 
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•  Corrections  of  understated  beginning 
inventories  of  pooled  companies 
improperly  treated  as  current  income, 
(AS  292-2) 

Proxy  Statement 

•  Auditor  must  share  responsibility  for 
incomplete  disclosure  in  proxy 
statement.  (AS  157) 

•  Review  (rf  unaudited  flnandal 
statements  included  in  a  proxy 
statement.  (AS  173-1) 

Quality  Control 

•  Accounting  firms  that  practice  before 
the  Commission  are  expected  to 
adopt,  implement  and  maintain  a 
thorough  system  of  quality  control 
policies  and  procedures,  (AS  285) 

Receivables 

•  Confirmation  of  accounts  and  notes 
receivable  endorsed  as  a  required 
audit  procedure,  (AS  19) 

•  Receivables  from  affiliates  improperly 
included  with  trade  receivables,  (AS 
78.  AS  255) 

•  Audit  testa  of  unbilled  receivables  not 
adequate  or  sxiffidently  documented, 
(AS  173-1) 

•  Nearly  all  of  the  client's  sales  and 
resulting  accounts  receivable  were 
either  improperly  recorded  or 
fictitious;  auditors  unduly  relied  on 
management  representations  without 
independent  verification  of  their 
accuracy,  (AS  173-5) 

•  Inadequate  allowance  and  provision 
established  for  doubtful  lease 
receivables,  (AS  176) 

•  Interest  receivable  accrued  for  bonds 
that  were  in  default,  (AS  179A) 

•  Confirmations  intercepted  by  client 
personnel  and  fictitious  responses 
returned,  (AS  196-2) 

•  No  apparent  attempt  to  confirm 
contractural  receivables  with  the 
individual  plan  investors,  (AS  196-2} 

•  Supporting  documentation  for  agent 
receivables  not  requested.  (AS  196-2) 

•  Substantial  provision  for  losses  on 
affiliate  receivables  necessary,  (AS 
196-3) 

•  Failure  to  obtain  confirmation  of 
demurrage  receivables,  (AS  209)  - 

•  Alternative  confirmation  procedures 
restricted,  no  aging  tests  performed, 
(AS  212) 

•  Workout  borrowers  had  virtually  no 
assets  other  than  projects  financed  by 
the  lender,  (AS  238-2) 

•  Allowance  for  uncollectible 
receivables  inadequate,  (AS  239.  AS 
262) 

•  Conditional  corporate  receivable 
improperly  reported  as  an  asset,  (AS 
246) 

•  Failure  to  complete  audit  of  accounts 
receivable,  (AS  285) 


Registration 

•  Report  of  investigation  pursuant  to 
Section  8(e)  of  the  Securities  Act  of 
1933.  (AS  64) 

•  Misuse  of  proceeds,  (AS  196-3) 

Regulation  S-X 

•  Rule  1-02,  (AS  227) 

•  Rule  2-01,  (AS  196.  AS  275) 

•  Rule  2-01(b),  (AS  91) 

•  Rule  2-02.  (AS  275) 

•  Rule  2-05.  (AS  91) 

•  Rule  3-14,  (AS  179A) 

•  Rule  3-16(r).  (AS  282) 

•  Rule  5-02.3  (AS  173-2) 

•  Rule  5-02.6.  (AS  173-2} 

•  General  reference.  (AS  97,  AS  275} 

Related  Party  Transactions 

•  Presence  of  transactions  between 
affiliates  raises  questions  as  to  the 
meaningfulness  of  financial 
information.  (AS  153) 

•  Certain  transactions  were  incorrectly 
reported  as  bona  fide  arm's  length 
business  transactions.  (AS  167) 

•  Auditors  should  be  especially  alert  to 
the  possibility  of  a  related  party 
transaction  when  an  ongoing 
relationship  exists.  (AS  173-3} 

•  No  disclosures  made  in  finemcial 
statements  of  the  relationship  of 
certain  officers  and  directors  to  the 
corporations  from  which  investments 
were  purchased.  (AS  227-1) 

•  Auditor  failed  to  clearly  understand 
the  nature  of  the  relationship  between 
related  entities.  (AS  227-2) 

•  Material  amounts  of  income  were 
recognized  from  \mdisclosed  related 
party  transactions,  (AS  252) 

•  Window  dressing  transactions  not 
discovered  by  auditor  because  of 
failure  to  audit  related  party 
transactions,  (AS  283} 

Reliance  on  Another  Auditor 

•  Financial  statements  were  certified 
(without  having  audited  or  seen  the 
books  and  records)  in  reliance  on  an 
audit  conducted  by  another 
accountant  (AS  91) 

•  Auditor  rehed  on  predecessor 
auditor's  opinion  for  valuation  of 
assets  without  contacting  him  or 
reviewing  his  woricpapers,  (AS  282) 

•  Auditor  ptirchased  worlq)aper8  of 
terminated  predecessor,  (AS  283) 

Repairs  and  Maintenance 

•  Capitalization  of  repairs  and 
maintenance  expense  improper; 
inadequate  audit,  (AS  288) 

Representations  (See  "Management 
Representations'^ 

Representations  Made  to  CommissicHi's 
Staff 

•  Accountant  testified  falsely  in  a 
Commission  investigation,  (AS  88} 


•  Staffs  advice  sought  concerning 
auditor's  continued  independence 
without  providing  the  staff  with  all 
material  facts.  (AS  157) 

•  Unverified  statements  by  auditor  to 
staff  constitute  unacceptable 
professional  behavior  in  practice 
before  the  Commission,  (AS  173-5) 

Reserves 

•  Failure  to  include  a  provision  for 
imrecoverable  costs  resulting  from 
product  guarantees.  (AS  64) 

•  Reserve  for  losses  and  contingencies 
materially  inadequate,  (AS  78) 

•  Auditor  should  have  resolved 
question  of  the  propriety  of  a  charging 
ordinary  maintenance  costs  off 
against  a  liability  reserve  for 
rehabilitation  costs.  (AS  173-4} 

•  Establishment  of  certain  reserves  was 
not  an  adequate  substitute  for 
disclosure.  (AS  173-3) 

•  Accounts  receivable  reserves 
inadequate.  (AS  176,  AS  239.  AS  262) 

•  Substantial  provision  for  losses  on 
affiliate  receivables  necessary,  (AS 
196-3) 

•  Allowances  for  future  maintenance 
costs  inadequate.  (AS  238-1) 

•  Casualty  insurance  companies'  loss 
reserves  understated,  (AS  241-1} 

Revenue 

•  Propriety  of  recognizing  income  is 
questipned  where  payment  would  not 
have  been  made  absent  advances  by 
the  investor  company,  (AS  173-3} 

•  Mere  formal  compliance  with  the 
technical  legfd  requirement  of  a  sale  is 
not  necessarily  sufficient  to  justify 
revenue  recognition,  (AS  173-4) 

•  Improper  recognition  of  revenue  with 
respect  to  the  manufacture  and 
installation  of  modular  dwelling  units. 
(AS  174) 

•  Accounting  treatment  of  charter-hire 
revenues  questionable,  (AS  200} 

•  Improper  premium  recognition  method 
used.  (AS  241-1.  AS  248) 

Review  (See  "Partner's  Review"  and 
"Plarming  and  Supervision") 
Rules  Cited  (See  "Securities  Act  of  1933" 
and  "Securities  Exchange  Act  of  1934'n 
Rules  of  Practice  before  die  Commission 
(17  GFR  201  et  seq.) 

•  Rule  6,  (AS  248} 

•  Rule  8.  (AS  196.  AS  209.  AS  227.  AS 
285.  AS  292) 

•  Rule  11,  (AS  248) 

•  Rule  16.  (AS  196.  AS  209.  AS  227.  AS 
292) 

•  Rule  17.  (AS  127,  AS  205) 

Sales 

•  Sale  of  leasehold  interest  in 
properties.  (AS  153) 
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•  Terms  of  agreement  had  not  shifted 
risk  of  loss  to  buyer,  (AS  153) 

•  Sales  transactions  not  substantially 
completed  as  of  the  year-end,  (AS  168) 

•  Auditors  placed  too  great  a  reiiance 
on  the  opinions  of  counsel  and  the 
representations  of  management  with 
respect  to  the  audit  of  extraordinary 
gains  from  the  sale  of  two 
subsidiaries,  (AS  173-1) 

•  Insufficient  conversion  of  interest  in 
the  property  to  justify  treatment  of  the 
transaction  as  a  sale,  (AS  173-4) 

•  Sales  recogni2ed  on  the  basis  of  a 
feasibility  letter,  (AS  173-5) 

•  Company's  future  profits  sold,  (As 
196-2) 

•  Merchandise  shipped  after  cut-off 
date.  (AS  196-4) 

•  Proceeds  of  a  bank  loan  recorded  as 
revenue,  (AS  196-4) 

•  Fictitious  sales;  auditor  failed  to 
coordinate  inventory  and  sales  work. 
(AS  212) 

•  Purchaser  did  not  have  sufficient 
economic  interest  in  the  property  to 
justify  the  current  recognition  of  the 
sale  by  the  seller;  auditor  should  have 
obtained  current  financial  statements 
to  determine  purchaser's  ability  to 
fulfill  sales  contract,  (AS  227-3) 

•  Audit  work  should  have  been 
extended  because  of  suspicious 
circumstances  surrounding  purported 
sales  of  oil  and  gas  properties.  (AS 
248) 

•  Improper  recording  of  sales  where  no 
merchandise  was  shipped  or 
segregated  and  customer  could  cancel 
order  at  any  time  prior  to  shipment, 
(AS  292-1) 

Securities  Act  of  1933  (15  U.S.C.  77a  el 
seq.,  as  amended) 

•  Sections  cited: 
3(b).  (AS  208): 

S(a),  (AS  161,  AS  192,  AS  202,  AS  204, 
AS  221,  AS  222,  AS  224.  AS  265); 

5(c).  (AS  161,  AS  192,  AS  202.  AS  204, 
AS  221,  AS  222.  AS  224.  AS  265): 

8(d).  (AS  48,  AS  64): 

8(e).  (AS  64): 

11.  (AS  64): 

12(2).  (AS  84); 

13.  (AS  64); 

17(a),  (AS  144,  AS  158,  AS  161.  AS 
179A,  AS  182,  AS  192,  AS  202,  AS 
204,  AS  207.  AS  215,  AS  216,  AS  217, 
AS  221.  AS  222.  AS  224,  AS  265,  AS 
273.  AS  275); 

19(a).  (AS  275) 

•  Rules  cited  (17  CFR  230  et  seq.): 
463.  (AS  19ft-2) 

Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a  et  seq.,  as  amended) 

•  Sections  cited: 
9(a),  (AS  260); 


10(b),  (AS  139.  AS  144.  AS  158,  AS  161, 
AS  167.  AS  168,  AS  179A.  AS  182. 
AS  192,  AS  202.  AS  204.  AS  207.  AS 
212,  AS  214,  AS  215.  AS  218.  AS  217, 
AS  221,  AS  222,  AS  224,  AS  230,  AS 
231,  AS  232.  AS  252,  AS  260,  AS  265, 
AS  273,  AS  275): 

12(g),  (AS  212,  AS  273): 

13(a),  (AS  167.  AS  168,  AS  186,  AS  207, 
AS  212.  AS  214.  AS  215.  AS  230.  AS 
231,  AS  232,  AS  239,  AS  267,  AS  273, 
AS  288); 

13(b).  (AS  267,  AS  275); 

14(a],  (AS  157,  AS  186,  AS  207,  AS  214. 
AS  230,  AS  231,  AS  232); 

15(c),  (AS  283): 

15(d).  (^S  239); 

17(a),  (AS  51.  AS  110,  AS  201,  AS  283); 

19(a).  (AS  88); 

21(a),  (AS  19.  AS  174): 

23(a),  (AS  275): 

32(a),  (AS  207) 

•  Rules  dted  (17  CFR  240  et  seq.) 
lOb-5.  (AS  139,  AS  144,  AS  158,  AS 

161.  AS  187.  AS  179A,  AS  182.  AS 
192,  AS  202,  AS  204,  AS  207,  AS  212, 
AS  215.  AS  216,  AS  217,  AS  221,  AS 
222,  AS  224.  AS  230.  AS  231,  AS  232, 
AS  252.  AS  260.  AS  265.  AS  275); 

13a-l.  (AS  167.  AS  188.  AS  212.  AS 
215.  AS  230.  AS  231.  AS  232); 

13a-ll.  (AS  230.  AS  231.  AS  232); 

13a-13,  (AS  188.  AS  230.  AS  231.  AS 
232): 

14a-3,  (AS  186,  AS  230,  AS  231,  AS 
232): 

14a-9,  (AS  157,  AS  188,  AS  230,  AS 
231.  AS  232); 

15c»-l,  (AS  241.  AS  283): 

17a-5,  (AS  51,  AS  59,  AS  108.  AS  109. 
AS  110.  AS  143.  AS  160.  AS  201.  AS 
233.  AS  241); 

17a-13.  (AS  283)     . 

Security  Agreements 

•  Disclosure  of  security  agreements 
inadequate,  (AS  241) 

Statements  on  Auditing  Procedure 
("SAP") 

•  SAP  (1951  Codification).  (AS  97) 

•  SAP  No.  33,  (AS  153,  AS  227-2,  AS 
248) 

•  SAP  No.  33.  Ch.  6,  (AS  153A) 

•  SAP  No.  33.  Ch.  9.  (AS  153A) 

•  SAP  No.  38.  (AS  179,  AS  179A) 

•  SAP  No.  41.  (AS  227-3) 

Statements  on  Auditing  Standards 
("SAS") 

•  SAS  No.  1,  Sect  110.  (AS  153) 

•  SAS  No.  1.  Sect.  150.  (AS  174-5,  AS 
210.  AS  227-2) 

•  SAS  No.  1.  Sect  230,  (AS  153) 

•  SAS  No.  1.  Sect.  330.  (AS  153A) 

•  SAS  No.  1.  Sect.  331.  (AS  173-1) 

•  SAS  No.  1.  Sect.  338.  (AS  173-1,  AS 
288) 

•  SAS  No.  1,  Sect  32a  (AS  241,  AS  285) 


•  SAS  No.  1,  Sect  516,  (AS  179A) 

•  SAS  No.  1.  Sect  561,  (AS  173-5.  AS 
227-3.  AS  241-2) 

•  SAS  No.  3.  (AS  285) 

•  SAS  No.  4.  (AS  153A.  AS  285) 

•  SAS  No.  6,  (AS  227-2) 

•  SAS  No.  19.  (AS  282) 

•  SAS  No.  25.  (AS  285) 

Subsequent  Discovery  of  Facts 

•  Auditor  took  no  steps  to  reexamine  or 
otherwise  take  a  fresh  look  at  prior 
audit  (AS  173-1) 

•  Auditor's  duty  to  disclose 
subsequently  acquired  information 
which  existed  at  the  date  of  the 
auditor's  report  (AS  173-5) 

•  Auditor  failed  to  withdraw  prior 
reports  based  on  subsequently 
discovered  facts.  (AS  196-4) 

•  Auditors  required  to  assure  that  there 
is  disclosure  of  certain  newly 
discovered  facts,  and  their  impact  on 
the  financial  statements.  (AS  227-3) 

•  Failure  to  assure  that  adequate 
disclosure  of  omissions  and 
misstatements  in  the  financial 
statements  was  made.  (AS  241-2) 

Substance  Over  Form 

•  Importance  of  substance  over  form  in 
determining  accounting  principles  to 
be  applied  to  particular  transactions 
and  situations.  (AS  173) 

Successor  Auditor's  Responsibilities 

•  Communication  between  accounting 
firms  was  not  as  complete  as  it  should 
have  been,  (AS  153) 

•  Information  pertaining  to  the  integrity 
of  management  should  be 
conunimicated  between  predecessor 

-    and  successor  auditors,  (AS  173-1) 

•  Duty  to  closely  examine  the  working 
papers  of  the  predecessor  auditors  for 
evidence  of  substantive 
disagreements  with  management  and 
for  other  unreconciled  auditing 
problems.  (AS  209) 

•  Failed  to  communicate  with 
predecessor  auditor.  (AS  282) 

Supervision  of  Audit  Personnel  (See 
"Planning  and  Supervision") 

Testimony  (See  "Representations  Made 
to  Commission's  Staff") 
Treasury  Stock 

•  Treasury  stock  recorded  as  an  asset 
(AS  179A) 

Unaudited  Financial  Statements 

•  Auditor  should  have  insisted  on 
revised  financial  statements  being 
sent  to  shareholders.  (AS  173-1) 

Undisclosed  Fees 

•  Accountant  recommended  to  clients 
and  others  purchase  of  investment 
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contracts  without  disclosing  he  was 
paid  a  substantial  fee  for  each  sale 
consummated,  (AS  129,  AS  131] 

•  Partners  and  employees  of  accounting 
firm  received  payments  from  the 
general  partners  of  a  client  for 
participation  in  the  purchase  and  sale 
of  "hot  issues."  (AS  144) 

Window  Dressing  Transactions 

•  Respondents  should  have  clarified  by 
financial  statement  notes  or  other 
acceptable  methods,  the  items  "cash" 
and  "notes  payable"  on  the  year-end 
balance  sheets  to  reflect  the  effect  on 
those  items  of  certain  borrowings  and 
their  repayment  (AS  191) 

•  Not  discovered  by  auditor  because  of 
failure  to  audit  related  party 
transactions,  (AS  283) 

Working  Papers 

•  Alteration  of  working  papers  after 
investigation  began,  (AS  108) 

•  Failure  to  document  either  discussions 
with  management  or  the  scope  of 
review  of  sales  projections,  (AS  173-2) 

•  Insufficient  information  in  the 
workpapers  as  to  the  basis  of 
calculations  to  support  the  adequacy 
of  the  reserve  for  possible  losses  on 
mortgage  loans.  (AS  173-3) 

•  Alterations  and  additions  to  the 
workpapers  should  be  properly 
documented  and  indicate  the  time  and 
circumstances  under  which  they  are 
made,  (AS  196.  AS  209) 

•  No  indication  of  any  work  performed 
by  auditor  regarding  source  of  item, 
the  details  behind  it,  any  examination 
of  supporting  docimients.  or  any  other 
substantive  audit  work.  (AS  19&-2) 

•  Auditor  on  what  he  imderstood  to  be 
instructions  fi'om  one  of  his  superiors 
improperly  removed  from  the 
workpapers  an  audit  document 
relating  to  the  existence  of  guarantees 
by  two  partners  of  his  firm  of  a  bank 
loan  to  the  client  whose  financial 
statements  were  the  subject  of  the 
engagement,  (AS  200) 

•  Certain  workpapers  were  in  an 
incomplete  and  disorganized 
condition,  including  a  lack  of  cross 
references  and  proper 
documentations,  and  unnumbered, 
undated  and  uninitialled  workpapers, 
(AS  285) 

•  Working  papers  failed  to  permit 
reasonable  identification  of  work 
done;  consultations  not  documented, 
(AS  288) 

•  Audit  workpapers  did  not  indicate 
that  auditor  correlated  audit 
procedures  with  known  internal 
control  weaknesses,  (AS  292-2) 

Write  Downs  • 

•  Investment  seriously  impaired,  (AS 
173-4} 


Appendoc  B.— List  of  ENi=oncEMENT  Related 
Accounting  SetiES  Releases 


Accounting  aeh 
retease  No. 


19- 


48- 


51. 


S9. 


64- 


67. 


In  tM  Matter  of  McKesson  a  RobtoK. 
Inc.— Summary  ct  findngs  and  con- 
ckaions  (Pncs  Watertx)u9e  A  Co.). 

Finings  and  Opinon  d  tie  Commia- 
■lon  m  tm  Matter  ol  prooaadngs 
under  Riie  2<e)  ol  the  Rules  ol 
Piacaca,  to  Ootennne  wtiether  tte 
priMlegs  ct  Kenneth  N.  Logwi  to 
prackca  as  an  accountant  t>elore 
the  Secures  and  Exchange  Corn, 
irasaion  should  be  dented,  temporar- 
ily or  permanently. 

Fmdngs  and  Opinian  ol  Vie  Commie- 
snn  in  ttw  Maner  ol  C.  Cecil  Bryant 
pracee(*ng  pursuant  lo  Hiie  2(e). 
Rulaa  o<  Piactic*— Psrmanenl  ds- 
of    ttcoomlani    from 


73.-... 


77- 


78.. 


82.. 


Diiiposaion  ol  Riis  2(e)  proceedings 
against  carMyIng  accoumanl  tatng 
to  otasrva  mau^lala  auM  requre- 
mants  as  to  inandal  statements  of 
bntm-asttm  under  Rule  X-17A-5 
(unnamailt. 

Fmdbigs  and  Opinion  ol  the  Comms- 
skm  in  tha  Matter  ol  proceeding 
under  Rule  2(e)  ol  «ie  Rules  ol 
Piactloe,  to  dstarmlne  wtiether  ttie 
pmiege  d  Warns  and  Kngsolver 
to  practca  as  accountants  belore 
the  Secuibes  and  Exchange  Com- 
msaun  should  be  denied,  temporar. 
iy  or  permanently  (Ofcver  M  Wit. 
Inms) 

to  the  Matter  ol  Drayer-Hanson.  tocor- 
poratod  Report  ol  irtvestigation  pur- 
auart  to  Section  8(e)  ol  the  Securi- 
Ses  Act  ol  1933.  File  No.  2-6670 
(Barrow  Wade  Gutfvw  A  Co ). 

Findings  and  Opvaon  ol  the  Comms 
snn  n  trie  Matter  ol  proceedings 
under  Riae  2(e)  ol  the  Rules  ot 
Prackca.  to  datarmne  wt>ettwr  the 
priKiOBO  ol  Banow.  Wade.  Guthrie  ft 
Co..  Hamy  K  OaHon  and  Everett  L 
Hanosni  to  practloe  as  acox^iams 
betota  tha  Saounies  and  Exchange 
Commnsion  should  be  dened.  tenrv. 
poraiily  or  permanently 

Fixings  and  Opinion  ol  trie  Comme 
Km  m  the  Maner  ol  proceedings 
wider  Rule  2(e)  ol  the  Rules  ot 
Prackce  to  determine  wtiettier  the 
prmlege  ol  F.  Q.  Masqueiette  ft  Co 
and  J.  E.  Cassel  to  practice  as 
accountants  belore  the  Securities 
and  Exchange  Commission  shoid 
tie  denied,  temporarily  or  pentia 
neney 

Findngs  and  Opinion  ol  Itie  Coititms. 
son  >i  the  Manet  ol  Heskins  ft  Sells 
and  Andrew  Stewart  File  No.  4-66. 
(Rules  ol  Practice — Rule  2(e)l 

Deposition  ol  Rule  2(e)  proceedmgs 
aganst  cemlyng  accountant  alleged 
to  tiave  tailed  to  observe  appropn 
ale  aucM  requrements  as  to  linan- 
aal  statamems  ol  broker-dealer 
under  Rule  X-17A-S  under  the  Se 
cutiliea  Exchange  Act  ol  1934  (urv 
named). 

Fndings  and  Opinion  ol  the  Comme- 
son  n  ttie  Matter  ol  Toudie,  Niven. 
Baiey  ft  Smart  Henry  Eugene 
Mendes.  WHnm  W  Wemtz  and 
Oscar  Btorm^Mt  proceerlng  pursu- 
ant to  Rule  2(e).  Rules  ol  Practice 

Findings  aral  Opinion  ol  the  Commis- 
sion in  ttie  Matter  ol  Boilt  and  Sha- 
plroL  Theodore  Bom,  and  Bernard  L 
Shapiro,  pitx»eding  pursuant  to 
FUa  2(a).  Rules  ol  Practice. 

In  the  Matter  ol  Bom  and  She^Hro. 
Tltaodore  Bom,  and  Bernard  L.  Sha- 
piro. Order  raadmrtting  accountant  to 
ptactK:e  betore  Itw  Commisson 

Fndmgs  and  Opmnn  ol  ttie  Comme- 
sion  in  ttie  Matter  ol  Myron  Swartz. 
pursuant  to  Rule  2(e),  Rules  ol 
Piacbca. 


Appendu  B.— 4jst  of  ENFORcaiiENT  Related 
Accounting  Series  Releases— Continued 


Accountmg  series 
iNa 


91. 


94. 


97- 


99. 


101. 

104_ 
105- 

108- 
108. 
110- 
127- 

120. 

131. 

139.. 

143- 


Fnftngs  and  Opinton  ol  9ia  Comns^ 
■on  m  tha  Maaer  ol  Anhi*  (.enson 
and  Laiiiaon  and  Company,  proceed- 
ing pinnant  to  Riie  2(e),  Ri«es  of 


Feidngs  and  CJpmlon  ol  tie  Comrtt- 
■on  In  toe  Matter  ol  Morton  I 
Myers,  panuant  to  Rule  2(e).  Riies 
a»Practna. 

Onlsr  in  fta  UaDar  of  Nakan 
Wschslei,  pmnant  to  Rule  2(e), 
Riias  ol  Piackoa. 

Mndngs  and  ^^non  ol  the  Comrrss- 
snn  n  tha  Maner  ol  Harmon  R 
Stone.  ptnuar«  to  R>ie  2(e),  Ritfaa 
ol  Pracboa. 

Ontar  i^snsasiij  procoedsiys  ki  tm 
MaMr  ol  Roberts  ft  Morrow,  pursu- 
ant  to  Rta*  2te|.  Flules  ol  Pracsce. 

CMar  iiiaitmaiig  accountant  to  prac- 
boe  tuSora  Commttsnn  In  ttia 
MsMsr  ol  Morton  L  Myara,  puaarM 
to  Fluie  2(e),  Riias  ol  Pracboa. 

Order  (1  the  Maner  ol  John  C  Hird- 
man.  Oong  busness  as  Hmtman 
and  Company. 

Order  aixapaiig  wittidiawal  trom  prac- 
boa and  (tamsang  proconctngs — to 
the  Maner  ol  Homer  E  Kertn,  pur- 
to  Rule  2(e).  Rules  ol  Prac- 


153- 


153A.. 


157. 


158- 


160- 


181. 


1«7,_ 


168- 


Order  in  tie  Mattor  ol  Nicoiaa  J  Rat- 

toiy,  a  oerMed  pubbc  acccuMsnl 
Order     in     tie     Maner     ol     Edwin 

AronotHtz.  a  putihc  accomtant 
Order  m  the  Maner  ol  Meyer  Wemar. 

a  cerbiied  pubkc  accounlai*. 
Noboe  that  nbal  decision  has  tmcome 

tnal  in  tie  Maner  ol  Manm  L  Swv 

ChK. 

&der  acoapang  iriwynuliuii  trom  Oon^ 
■baaon  pracbca  m  tie  Manar  ol 
Biny  L  Kessler 

Order  accep<ng  resignation  Irom  Conv 
I  tie  Matter  e* 


Ordar  aoceptng  resignation  ttjm  Conv 

ittaion   pracbce  n   tie  Matter  ot 

Ra^gh  Duckworth. 
FInitngs  and  Oder  mposng  remedial 

aancbcn   w\   the   Maner   ol   Robert 

Lynn  Butou{^ 
Order  nsbtobng  pnx»e(tngs  and  Im- 

poaing   tamadW   sancbona    in   the 

Uansr  ol  Lmtmrnvt  Krekstein  Hor- 

walh  ft  Itunaati. 
Findings.  Opnon  and  Onter  accepting 

waiver  and  coneent  and  mposing 

lamaiial  Sanctons  to  tie  Mattoi  ol 

Toucha  Roaa  ft  Co. 
Optonn  and  ortter  pinuani  to  n«e 


ZM-ol  tie  Commission's  Rulsa  ol 

Pnctca  n  tie  Matter  ol  Toucha. 

Roas  ft  Co.,  Annto  J.  Franket.  and 
.  c^Mn  HaiL 
FtidingB  and  Opnon  atii^ibiiy  warvar 

and  oonsaM  and  inposing  remedai 

sancbona  m  tie  Matter  ol   Artiur 

Anoersen  ft  Ca 
Order  accepbng  sworn  undertaking  no4 

to   engage   in  pracbce   betore  tie 

Commsson  n  tw  Matter  ol  Adolph 

F  Spav 
Findngs  and  Oder  suspendtog  Irom 

Comrmsion  pracbce  in  th»  Matter 

ol  Loux.  Goaa  ft  Co.  and  Galan 

UoydGoae. 
Onlar    parmananty    suspendtog    ac- 

oounlanl  trom  appear  snca  or  prac- 


oi  Jerry  A.  McFarland. 
Order  inabhjlng  (iii.ti.eediig8  and  im. 


Maner  ol  Weatieimoi.  Fne,  Barger 
ft  Co 
Order  niMubng  proceedngs  and  Im- 
posing remedal  sancbona  in  tha 
Maner  ol  Deniamin  Bob»lnlck  ft  Co 
and  Alvin  I.  Mindsc. 


21038  Federal  Register  /  Vol.  47.  No.  95  /  Monday.  May  17.  1982  /  Rules  and  RegulaHons 


Appendix  B.— Ust  of  Enforcement  Related 
Accounting  Series  Releases— Continued 


Accounting  series 
I  No. 


170.. 


173.. 


173A. 


174. 


ITS- 


ITS™ 
179A. 


182.. 


106.. 


1B7. 


191.— 


192.. 


196. 


196A. 


19B. 
199- 

200.. 
201  „ 
202.. 


CM.. 


206-... 
807. .„. 


Order  suapandkig  accountant  ftom  ip- 
pearanoa   or   practca   belOra   Itia 
Commtsaion  in  the  Matter  ol  Tubbar 
r  Otaida 
Opinion  and  Order  in  a  proceeding 
purauant  to  Rule  2(e)  ol  the  Conv 
mission's  Rules  of  Practice  in  the 
Matter  o(  Peat,  Marwick,  Mitchell  a 
Co. 
Amendmenl  to  opinion  and  order  pur- 
auant to  Rule  2(e)  of  the  Comrnie- 
sion's    Rules    of    Practica    m    the 
Matter  o<  Peat,  Maraick.  Mitchell  A 
Co. 
Opinion  and  Order  Instituting  proceed- 
ings and  Impoaing  remedtal  sanc- 
tions in  the  Matter  of  Hwris,  Kerr, 
Forester  &  Co. 
Findings  and  Order  imposing  remedial 
sanctions  in  the  Matter  of  Hertz, 
Herson  &  Co. 
(Omitted:  replaced  by  ASR  179A). 
Amended  Oder  suspending  account- 
ant  from   appearance   or   practice 
before  the  Commission  in  the  Matter 
of  Thomas  R.  Mattiews  (Replaced 
ASR  179). 
Notice   of   permanent   draqualfication 
from  appearance  or  practice  before 
the  Commission  In  the   Matter  of 
Charles  H.  Soulhertaid. 
Order  instituting  proceadkig  and  Im- 
posing sanctnrv  pursuant  to  Rule 
2(e)  of  the  Commission's  Rules  of 
Practice  in  the  Matter  of  Robet  L 
Ingis. 
Order  accepting  resignalion  from  Com- 
mission practice  as  an  accountant  in 
the  Matter  of  Bill  0    Steele  (Rule 
2(e)  of  the  Rules  of  Practice). 
Findings.  C^xnion  and  Oder  imposing 
remedial  sanctions  in  the  Matter  of 
Rudolph.  Palltz  &  Co.  and  H«vey  a 
Spiegel. 

of   permanent   diaqusMication 
from  appearance  or  practice  before 
the   Commission  in   ttw   Matter  of 
Archie  S.  BamhiH 
Opinion  and  order  pursuant  to  Riia 
2(e)  of  the  Commissioo's  Rules  of 
Practice  in  the  Matter  of  Seldman  A 
Seidman.  Al  A  Finci.  Neill  W.  Free- 
man,  Arthur  (Slatzar  and  Joseph 
OeArmas. 
Amerxtnent  to  tt»  opinion  arxl  order 
pursuant  to  Rule  2(e)  of  the  Com- 
mission's Rules  ol  Practice  In  the 
Matter  of  Seidman  •  Seidman  (ASR 
196). 
Order  accepting  resignation  from  Com- 
mission practice  as  an  accountant  in 
Itie  Matter  of  Leigh  A  Verley 
Order  suspending  accountant  from  i^ 
paarance   or   practica   before   the 
Commisaloo  m  the  Matter  of  Qeorgo 
E  Weaver. 
Oder  pursuant  to  Rule  2(s)  of  Ida 
Commissions  Rules  of  Practica  In 
the  Matter  of  Richard  Sommar. 
Order  accepting  resignatioo  from  CoiD- 
mission  practice  as  accountant  in 
the  Matter  of  Paul  D.  KHnger. 
Notice   of   pemianent   disqualification 
from  appearance  or  practice  before 
the  Commission  In  the  Matter  of 
Phillip  Shelby  Merkatr 
Notice   of   permananl   dtequalification 
from  appearance  or  practice  before 
the  Commission  in  the  Matter  of  E 
Veon  Scott 
Notice  that  initial  decision  has  beooma 
•nal  m  the  Matter  of  Robert  N. 
Campbell. 
Order  instituting  proeeeiJng  and  per- 
manently    barring     from     practica 
bafors  the  Commiasion  in  the  Matter 
olJoaeph  Scanaarol. 


Appendix  B.— List  of  Enforcement  Related 
AccouNTiNQ  Series  Releases— Continued 


Accounting  aeriea 
iNa 


206.. 


209_ 


210.. 


212.. 


213.. 


814. 


215. 

216... 

217._ 
221... 


222.. 


223.. 


224.. 


227.. 


229.. 


230.. 


231. 
232. 
233- 


238.. 


239.. 


240. 


Order  accepting  rasignatton  from  Conv 
mission  practice  as  accountant  in 
ttia  Madar  of  Bernard  C   Zpem. 
Opinion  and  order  purauant  to  Rule 
2(e)  of  the  Commisalon's  Rules  of 
Practice   In   the   Matter   of   S.   0. 
Laidesdorf  A  Co..  Kenneth  Ursan, 
Joseph  Qrendl. 
Opinion  and  order  pursuant  to  Rule 
2(e)  of  ttie  Commission's  Rules  of 
Practice   in   the   Matter   of   Reich, 
WeinerACki 
Orrler  instituting  procee<Sngs  and  Im- 
posing  remedial   sanctiona  m   the 
Matter  of  Eugene  Testa  and  W.  A 
Stebbms. 
Order  pursuant  to  Rule  2(e)  of  the 
Conwtiisslon'a  Rules  of  Practice  in 
the  Mattor  of  Maunce  Rosea 
Notice   of   permanent    disqualification 
from  appearanca  or  practice  before 
the  Commission  in  the   Matter  of 
Marvin  F.  Rosenbaum. 
Opinion  and  order  pursuant  to  Rule 
2(e)  of  the  Ckimmission'a  Rules  of 
Practica  in  the  Matter  of  Phillip  J. 
Woffson. 
Order  accepting  resignation  from  Com- 
mission practice  as  an  accountant  in 
the  Matter  of  John  W.  Hoeford,  d/ 
b/a  John  W.  Hosfonl  A  Co. 
Order  aocspHng  resignalion  from  Coiti- 
mlssion  practice  as  an  accountant  in 
the  Matter  of  Wtlben  S  Fox. 
NoMoe   of    permanent    disqualification 
from  appearanca  or  practice  before 
the  Ckxnmission  in  tfie  Matter  of  C 
Wayne  Litchfield. 
(Police   of   pennanent   dtoqualification 
from  appearance  or  practica  before 
the  Commiasion  In  the  Matter  of 
Ernest  C.  Nsuman. 
Opinion  and  order  pursuant  to  the 
Convniaalon's  Rules  of  Practica  m 
the  matter  of  Thomas  Lsgsr  A  Com- 
pany and  Thomas  Leger. 
Notica   of    permanent    disqualification 
from  appearanca  or  practica  before 
•m  Commiaalon  in  the  Matter  of 
Allen  M.  Undanbarg. 
Order  instituting  procaedkigs  and  opin- 
ion and  order  pursuant  to  Rule  2(e) 
of  tha  Commission's  Ruias  of  Prac- 
lioa  In  the  Matter  of  Laventhol  A 
Honwath,    Louis    Goldfina.    Jeffrey 
Upachulz,  and  Jack  E.  Klein. 
OpWon  and  order  pursuant  to  Rule 
2(e)  of  the  Commssion's  Rules  o( 
Practice  In  the  Matter  of  Luke  J. 
LaLande,  John  F.  Swart,  Jr.,  and 
WiHwnAOwena. 
(Msr  aoospUng  resignation  from  Conv. 
misaton  practtee  as  an  accountant  in 
(ha  Matter  of  Bruce  Flamm. 
Order  aooapUng  resignation  from  Com- 
mlaakxi  practice  aa  an  accountant  In 
the  Matter  of  Harvey  Feia 
Order  accepting  resignation  from  Com- 
miaaton  practice  as  an  accountant  in 
the  Matter  of  Stephen  Kneapler 
Order  for  pnx»edings  and  opinton  and 
order  pursuant  to  Rule  2(e)  of  the 
Commission's  Rules  of  Practk«  k< 
*e  Matter  of  Nomoan  A.  Welner. 
C.P.A 
Litigation  involving  Price  Waterhouaa  A 
Co.    Roger   BnMomesso,    Mtehaal 
Bright,  R.  W.  Fauk  and  M.  B.  Kear- 
ney. 
OpMon  and  order  pursuant  to  Rule 
2(aK1)   of  Commission'a   Rules  of 
Pracltoa  in  the  Matter  of  Paul  N. 
Conner. 
Older  granting   accountant's  appkca- 
•on   for   reinstatement   to   practice 
batore  Ihe  Commisakxi  in  the  Matter 
Ol  Thomas  R.  Mathews. 


Appendix  B.— List  of  Enforcement  Related 
ACCOUNTINQ  Series  Releases— Continued 


Accounting  aeries 
iNo. 


241. 

243.. 
246.. 
840. 

249... 
2S2... 
255... 


266.. 

260.. 

262... 

263... 
265... 

266... 
267_. 

273  _ 
275.. 


262- 


266. 


268.. 


292- 


Order  inatlluting  proceadkigs  and  opln- 
nn  and  order  pursuarrt  to  Rule  2(e) 
of  ttw  Comrnsston's  Rules  of  Prac- 
ttoe  in  die  Matter  of  Haskina  and 
Seas,    Eugene    Cobaugh,    Timothy 
FitzGerakI  and  BHIy  R  Thomas. 
Order  accepting  resignation  from  Com- 
mission practN»  as  sn  accountant  in 
Vie  Matter  of  Clifford  E.  Roop. 
Order  instituting  and  settling  Rule  2(e) 
proceadkigs  m  the  matter  of  Ste- 
ptien  A  Yordon. 
Opfciton  and  order  pursuant  to  Rule 
2(e)  a(  tha  Commission's  Rules  of 
Practtoe  ki  the  Matter  of  Ernst  A 
Ernst.  Oeveland,  Ohto.  Clarence  T. 
laensee,  and  John  F.  imaurer. 
Order  vacatkig  temporary  suspension 
order  and  dwnissng  procaedkigs  ii 
the  Matter  of  Jukan  F.  Martki. 
Order  accepting  resignatton  from  Com- 
misskxi  practice  as  an  accountant  in 
the  Matter  of  Donakj  R.  Ford. 
Opkiton  and  order  pursuant  to  Rule 
2(e)  of  the  Commisston's  Rules  of 
Practkw  ki  the  Matter  of  QeraM  J. 
FlanneNy. 
Order  grantrig  accountanfs  appkca- 
tton   for  rekistatemerit   to   practice 
before  the  Commisston  ki  the  Matter 
of  Bruce  RafTXTi. 
Notk»    of    permanent   dtequakfication 
from  appearanca  or  practice  before 
the  Commisskxi  In  the  Matter  of 
GeraW  Greenspan. 
Onler  instituting  and  setdkig  Rule  2(e) 
proceodkig  m  the  Matter  of  Phillip 
Steven  Ueberman. 
Order  terminating   prtxsedkig  ki   the 
Mader  of  S.  O.  Lekteadorl  A  Co. 
Order  kisMutfcig  proceedkig  wxl  ac- 
oeptrig    resignatton    from    practice 
and  appearance  before  the'Commis- 
aton  ki  the  Matter  of  Lawrence  J. 
Stem. 
Order  dnmisstog   proceeding   k)   the 

Matter  of  James  M.  Lynch. 
Opkiton  and  ortler  pursuant  to  Rule 
2(e)  of  the  Comniisaion's  Rules  of 
Pradtoa  ki  the  Matter  of  Martki  E. 
Davis. 
Litlgatton    kivolvkig    Martkieau    and 

Buahman. 
Noltoa    of   pennanent    disquaHfication 
from  appearance  or  practice  before 
die  Commisston  ki  the  Matter  of 
Oarral  L  Nielsen. 
Opkiton  and  order  pursuant  to  Rule  2 
(e)  of  Vie  Commission's  Rulaa  of 
Practk«    ki    the    Matter    of    Saul 
QIazer. 
Order  kistitutkig  and  sattlkig  Rule  2(e) 
proceadkig  ki  the  Matter  of  Norkn 
G.  Boyum. 
Opkiion  and  order  pursuant  to  Rule 
2(e)  of  tha  Commission'a  Rules  of 
Practtoa  ki  the  Matter  of  Lester 
Witte  A  Co..  and  John  P.   Shea. 
Opkiton  and  order  pursuant  to  Rule 
2(e)  of  the  Commisskxi's  Rules  of 
Practtoe  ki  the  Matter  of  Kenneth 
Lavanthal  A  Company  and  Joseph 
F.  Kkig. 
Order  kistitutkig  proceedkigs  and  opkv 
ton  and  onjer  pursuant  to  Rule  2(e) 
of  the  Commission's  Rules  ol  Prac- 
ttoe m  the  Matter  of  Arthur  Andersen 
ACa 
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DEPARTMENT  OF  THE  TREASURY 

Custom*  Servic* 

19  CFR  Part  101 
[Ti>.82>f3] 

Ctianges  In  tlie  FMd  Organization  of 
ttie  Customs  Servics  In  New  Orleans 
Region  and  San  Francisco  Region 

AOCNCV:  Customs  Service,  Treasury. 
ACnON:  Pinal  rule. 

summary:  This  rule  amends  the 
Customs  Service  regulations  relating  to 
customs  regions,  districts  and  ports,  and 
the  rules  on  entry,  and  clearance  of 
vessels,  to  change  the  field  organization 
in  the  New  Orleans  Region  and  the  San 
Francisco  Region.  The  changes  are  part 
of  Customs  continuing  program  to  obtain 
more  efRcient  use  of  its  personnel, 
facilities,  and  resources,  and  to  provide 
better  service  to  carriers,  importers,  and 
the  public. 

EFFECTIVE  DATE:  June  16, 1962. 

FOR  FURTHER  INFORMATKMI  CONTACT: 

Richard  C.  Coleman,  OfRce  of 
Inspection,  U.S.  Customs  Service,  1301 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20229  (202-566-8157). 
SUPPLEMENTARY  INFORMATION: 

Background 

Cramercy,  Louisiana 

Gramercy,  Louisiana,  is  currently  a 
very  busy  Customs  station  in  the  New 
Orleans,  Louisiana,  Customs  Region 
(Region  V).  In  reviewing  the  application 
of  the  South  Louisiana  Port  Commission 
for  designation  of  Gramercy  as  a 
Customs  port  of  entry.  Customs  has 
found  that  the  woridoad  at  this  station 
has  increased  significantly  over  the  past 
few  years  and  now  far  exceeds  the 
established  workload  standards  used  by 
Customs  for  creating  a  new  port  of 
entry.  The  Gramercy  station  now 
handles  more  than  2,000  cargo  vessels 
annually.  The  minimum  requirement 
recommended  in  Customs  workload 
standards  is  350  cargo  vessels  annually. 
Accordingly,  Gramercy,  Louisiana, 
should  be  established  as  a  Customs  port 
of  entry. 

Juneau  and  Anchorage,  Alaska 

As  part  of  a  general  revision  of  the 
Customs  Regulations,  by  TJD.  77-241, 
published  in  the  Federal  Register  on 
October  5, 1977  (42  FR  54274),  Part  I  of 
Title  19,  Code  of  Federal  Regulations  (19 
CFR  Part  I),  which  had  set  forth  the 
general  provisions  relating  to  the 
operaticHi  of  the  Customs  Service, 
including  a  Usting  of  the  Customs 
regions,  districts,  ports,  and  stations. 


was  replaced  with  a  new  Part  101  (19 
CFR  Part  101). 

One  of  the  changes  of  T D.  77-241 
amended  (  101.4,  Customs  Regulations, 
(19  CFR  101.4),  to  indicate  that  Annette 
Island,  Eagle,  Haines,  Hyder,  and  Tok, 
Alaska,  were  Customs  stations  in  the 
Anchorage,  Alaska,  District  Although 
this  change,  which  was  made  to  reflect 
the  tra^fer  of  the  district  ofGce  from 
Juneau  to  Anchorage,  was  published  in 
the  Federal  Register,  the  amendment  to 
S  101.4  was  never  made,  and  that 
Customs  Regulations  section  still 
incorrectly  indicates  that  these  Customs 
stations  are  in  the  Juneau  District 

Section  101.4  is  being  amended  to 
indicate  that  the  Eagle,  Haines,  and 
Hyder  stations  are  in  the  Anchorage 
District  rather  than  in  the  Juneau 
District 

To  increase  management 
effectiveness  and  adjust  to  the  changing 
traffic  patterns  in  Anchorage,  Alaska,  it 
is  now  considered  desirable  to  abolish 
the  Annette  Island  and  Tok  Customs 
stations.  The  abolishment  of  these 
Customs  stations  is  further  warranted 
by  the  fact  that  neither  station  has  been 
staffed  by  Customs  for  some  time  now 
due  to  the  lack  of  requests  for  services. 

To  provide  the  most  economical  and 
efficient  service  to  the  public  and  to 
meet  the  expanding  needs  of  the 
importing  public  in  the  Anchorage  area, 
it  also  has  been  determined  to  abolish 
Kodiak,  Pelican,  and  Petersburg,  as 
ports  of  entry  in  the  Anchorage,  Alaska, 
District  and  to  designate  those  three 
locations  as  Customs  stations  in  the 
Anchorage  District.  All  of  these  areas 
have  peak  activity  during  the  summer 
fishing  season  and  Uttle  or  no  activity  at 
other  times.  Therefore,  it  is  not  practical 
or  feasible  that  they  be  retained  as 
Customs  ports  of  entry. 

It  has  been  determined  to  abolish  the 
port  of  Sand  Point  The  workload  there 
is  so  small  that  it  is  not  practical  to 
retain  that  location  as  a  Customs 
station. 

Accordingly,  to  provide  the  most 
economical  and  efficient  service  to  the 
public  and  to  meet  the  expanding  needs 
of  Customs-related  activities  in  the 
Gramercy,  Louisiana,  and  Anchorage, 
Alaska,  areas,  Customs  published  a 
notice  in  the  Federal  Register  on 
September  14, 1981  (48  FR  45625). 
proposing  to  change  the  field 
organization  of  the  Customs  Service  as 
foUows: 

(1)  In  the  New  Orleans,  Louisiana, 
Customs  Region  (Region  V),  (a)  establish 
a  new  Customs  port  of  entry  at 
Gramercy,  Louisiana;  and  (b)  revoke  the 
designation  of  Gramercy,  Louisiana,  as  a 
Customs  station. 


(2)  In  the  San  Francisco,  California, 
Customs  Region  (Region  VIU].  (a)  revoke 
the  designation  of  Annette  Island  and 
Toll,  Alaska,  as  Customs  stations  under 
the  Jurisdiction  of  the  Juneau.  Alaska, 
Disbict;  (b)  transfer  Jurisdiction  of  tlie 
Customs  stations  of  Eagle,  Haines,  and 
Hyder,  Alaska,  from  the  Juneau  to  the 
Anchorage,  Alaska,  District  (c)  revoke 
the  designation  of  Kodialc,  Pelican, 
Petersburg,  and  Sand  Point  Alaska,  as 
Customs  ports  of  entry,  and  (d) 
designate  Kodiak,  PeUcan,  Petersburg. 
Barrow,  Dutch  Harbor,  Fort  Yukon, 
Kaktovik,  Kenai,  and  Northway,  Alaska, 
as  Customs  stations  under  the 
Jurisdiction  of  the  Anchorage,  Alaska, 
District 

Only  three  comments  were  received  in 
response  to  the  notice.  Two  commenters 
were  concerned  with  the  port  codes 
used  by  the  Bureau  of  Census  for 
reporting  imports  for  statistical 
purposes.  It  was  requested  that  the 
Gramercy  port  code  remain  20-10,  and 
that  the  port-limits  continue  to  include 
the  area  along  the  Mississippi  River 
from  La  Place  to  Uncle  Sam.  Louisiana 
(mileage  markers  135  through  160). 

The  coordinates  stated  in  the  notice 
intersect  mileage  markers  129  and  165, 
but  the  additional  markers  do  not 
include  any  additional  active  work  sites. 
Further,  the  port  code  will  be 
maintained  as  20-10. 

A  third  commenter  requests  that  the 
Gramercy  port  limits  be  expanded  to  the 
area  included  in  the  South  Louisiana 
Port  Commission,  and  that  the  new  port 
of  entry  be  known  as  the  "South 
Louisiana  Port." 

One  aspect  of  Customs  mission  is  to 
provide  service  to  the  public  when  and 
where  it  is  required.  The  establishment 
of  new  ports  of  entry  in  various 
locations  throughout  the  country  is  a 
necessary  response  to  the  pubhc 
demand  for  increased  Customs  service. 
Further,  Custbms  does  have  minimum 
workload  and  fadhty  standards  for  the 
establishment  of  new  ports  of  entry 
which  are  apphed  to  prevent  the 
imjustified  proliferation  of  new  ports. 
Prior  to  establishing  ports  of  entry. 
Customs  carefully  reviews  the  data 
submitted  in  support  of  each  application 
to  verify  that  it  meets  the  criteria.  In 
evaluating  the  request  to  establish  a 
Customs  port  of  entry  at  Gramercy, 
Louisiana,  Customs  must  be  guided  by 
the  actual  need  for  the  service  compared 
with  the  service  which  presently  exists. 
While  we  appreciate  the  concerns  of  the 
conunenter,  Customs  beheves  the 
proposed  Gramercy  port  boundaries  are 
appropriate  in  light  of  the  jurisdictions 
of  the  existing  ports  of  entiy  of  Baton 
Rouge  and  New  Orleans,  Louisiana.  The 
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suggested  port  name  of  "South 
Louisiana  Port"  is  too  vague  to  define 
the  actual  port  location  and  could  cause 
confusion  regarding  the  port's 
relationship  to  the  New  Orieans  and 
Baton  Rouge  ports  of  entry.  Customa 
beUeves  that  the  public  is  better  served 
by  a  name  that  specifles  the 
geographical  entity  where  the  service 
will  be  available. 

No  conunents  were  received  relating 
to  the  proposals  concerning  the 
Anchorage,  Alaska,  District. 

Accordingly,  Customs  has  determined 
to  adopt  the  changes  as  proposed. 

Changes  in  the  Customs  Field 
Organization 

Under  the  authority  vested  in  the 
President  by  section  1  of  the  Act  of 
August  1. 1914,  38  Stat  623,  as  amended 
(19  U.S.C  2].  aqd  delegated  to  the 
Secretary  of  the  Treasury  by  Executive 
Order  No.  10289,  September  17. 1951  (3 
CFR  1949-1953  Comp..  Ch.  II).  and 
pursuant  to  authority  provided  by 
Treasury  Department  Order  No.  101-5 
(47  FR  2449).  the  field  organization  of  the 
Customs  Service  is  changed  as  follows: 

(1)  A  new  Customs  port  of  entry  ia 
established  at  Gramercy.  Louisiana,  in 
the  New  Orleans,  Louisiana,  Customs 
District  The  geographical  limits  of  the 
Gramercy,  Louisiana,  Customs  port  of 
entry  include  that  portion  of  the 
Parishes  of  St.  Charles,  St  John  the 
Baptist,  and  St.  James,  lying  within  the 
area  bounded  on  the  East  where  the 
longitudinal  line  of  90'27'30"  intersects 
on  the  North  at  the  latitudinal  line  of 
30°06'  and  intersects  on  the  South  at  the 
latitudinal  line  of  29°57';  and  bounded 
on  the  West  where  the  longitudinal  line 
of  90°54'  intersects  on  the  North  at  the 
latitudinal  line  of-30'06'  an  intersects  on 
the  South  at  the  latitudinal  line  of  29*57'. 

(2)  The  Customs  station  at  Gramercy. 
Louisiana,  is  abolished. 

(3)  The  Customs  stations  at  Annette 
Island  and  Tok,  Alaska,  in  the  Juneau, 
Alaska,  District  are  abolished. 

(4)  The  jurisdiction  of  the  Customs 
stations  of  Eagle,  Haines,  and  Hyder, 
Alaska,  is  transferred  from  the  Juneau, 
Alaska,  District  to  the  Anchorage, 
Alaska,  District 

(5)  The  Customs  ports  of  entry  at 
Kodiak,  Pelican,  Petersburg,  and  Sand 
Point  Alaska,  are  abolished. 

(6)  Kodiak,  Pelican,  Petersburg, 
Barrow,  Dutch  Harbor,  Fort  Yukon, 
Kaktovik.  Kenai,  and  Northway.  Alaska, 
are  established  as  Customa  stationa 
under  the  jurisdiction  of  the  Anchorage, 
Alaska,  District 

These  changes  will  update  the 
description  of  the  Customs  field 
organization  in  the  Customs 
R^ulationa.  They  also  will  help 


Customs  to  use  its  resources  more 
effectively  by  abolishing  Customs  porta 
and  stations  no  longer  needed  and  by 
creating  new  stations  where  they  are 
needed. 

Amendments  to  the  Regulations 

PART  101— GENERAL  PROVISIONS 

§101J    lAmended] 

1.  To  reflect  these  changes,  the  list  of 
Customs  regions,  districts,  and  ports  of 
entry  in  S  101.3(b).  Customs  Regulations 
(19  CFR  101.3(b)).  is  amended  (1)  by 
adding  "Gramercy,  Louisiana,  including 
territory  described  in  T.D.  82-93." 
directly  below  "Chattanooga,  Tenn."  in 
the  column  headed  "Ports  of  entry"  in 
the  New  Orieans,  Louisiana,  District 
(Region  V);  and  (2)  by  removing  the 
ports  of  entry  of  "Kodiak.  Alaska  (T.D. 
55206)."  "PeUcan  (E.0. 10238,  Apr.  27, 
1951;  16  FR  3827)."  "Petersburg  (E.O. 
4132,  Jan.  24, 1925)."  and  "Sand  Point 
(T.D.  53514)."  directly  below  "Ketchikan. 
Alaska,  including  territory  described  in 
T.D.  74-100.".  in  the  column  headed 
"Ports  of  entry"  in  the  Anchorage. 
Alaska.  District  (Region  VIU]. 

S10M    [Amended] 

2.  To  reflect  the  changes  relating  to 
the  entry  and  clearance  of  vessels  at 
Customs  stations,  the  Ust  of  Customs 
stationa  in  1 101.4(c),  Customa 
Regulationa  (19  CFR  101.4(c)),  is 
amended  by:  (1)  Removing  "Gramercy, 
La."  directly  below  "Biloxi,  Miss."  in  the 
column  headed  "Customs  stations",  and 
deleting  "New  Orleans."  directly  below 
"Mobile."  in  the  column  headed  "Port  of 
entry  having  supervision",  in  the  New 
Orleans,  Louisiana,  District;  and  (2)  by 
removing  "Armette  Island,  Alaska", 
"Eagle.  Alaska".  "Hainea.  Alaska", 
"Hyder,  Alaska",  and  'Tok.  Alaska",  in 
the  column  headed  "Customa  atationa" 
and  "Ketchikan",  "Fairbanks".  "Dalton 
Cache",  "Ketchikan",  and  "Fairbanks" 
in  the  column  headed  "Port  of  entry 
having  supervision"  and  "Juneau, 
Alaska"  directly  below  "San  Frandaco, 
Calif."  under  the  column  headed 
"District";  and  (3)  by  inserting  the 
following  imder  the  columns  headed 
"District"  "Customa.  atations,"  and 
"Ports  of  entry  having  supervision" 
directly  below  "San  Francisco,  Calif." 


Pwl  ol  anky 

DMrtd 

Custonw  station* 

havtng 
supenMon 

Kaktovik  (Bwter 

FairtMnka. 

' 

Island).  Alaska. 

Kenai  (NikisM), 

AfXilKirage. 

Alaska 

Kodak.  Alaska 

Anchorage. 

Hatmtn.  NmakM.. 

Alcan. 

Peican,  Alaska 

Juneau 

Pvlafiburg. 

WrangeS, 

AMa. 

Portofantry 

OiMiai 

QMloMa  atMHona 

supanAn 

Anohoraga.  MMla.   .. 

a>re»,  Amka....- 

rairtMnk& 

OulDhHMar. 

Anofwraaai 

Alaaka. 

Ea^AMa..    .. 

Aicwv 

FortViAon, 

^■dirtSk 

AlMha. 

Hrtiaa.  Alaaka 

OaMDnCaota. 

Hydar,  Alaska. J 

KakMkan. 

Executive  Order  12291 

Because  these  amendments  will  not 
result  in  a  "major  rule"  as  defined  in 
section  1(b)  of  E.0. 12291,  the  regulatory 
impact  analysis  and  review  prescribed 
by  section  3  of  the  E.O.  is  not  required. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  aection 
605(b)  of  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354,  5  U.S.C.  601  et  aeq.),  it  ia 
certified  that  the  regulations  set  forth  in 
this  document  will  not  have  a  significant 
economic  impact  on  a  aubatantial 
number  of  small  entities.  Accordingly, 
the  regulations  are  not  subject  to  the 
regulatory  analysia  or  other 
requirementa  of  5  U.S.C.  603  and  604. 

Customs  routinely  establishes, 
expands,  eliminates  and  consolidates 
Customs  ports  of  entry  throughout  the 
United  States  to  accommodate  the 
volume  of  Customs-related  activity  in 
various  parts  of  the  country.  Although 
these  amendments  may  have  a  Umited 
effect  upon  some  small  entities  in  the 
affected  areas,  it  is  not  expected  to  be 
significant  because  the  establishment  of 
Customs  ports  of  entry  in  other  locations 
haa  not  had  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  to  the  extent  contemplated 
by  the  Regulatory  Flexibility  Act 

Drafting  Infonnation 

The  principal  authors  of  this 
document  were  Barbara  E.  Whiting  and 
Gerard  J.  O'Brien,  Jr.,  Regulationa 
Control  Branch.  Office  of  Regulationa 
and  Rulinga,  U.S.  Customa  Service. 
However,  personnel  from  other  Customa 
offices  participated  in  its  development 

List  of  Subjects  in  19  CFR  Pvt  101 

Organization  and  functions 
(government  agencies). 

Dated:  March  IS,  1962. 
John  M.  Walkar,  Jr., 

Assistant  Secretary  Cff  the  TrooBury, 

(PB  Doa.  az-uaa  HM  •-I4-«  SMS  IM| 
BUJJNOCOOe  4«M-*MI 
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DEPARTMENT  OF  JUSTICE 

Parol*  Commission 

28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners 

AOENCV:  Parole  Commission,  Justice. 
action:  Final  rule. 

SUMMARY:  The  Parole  Commission  is 
revising  its  procedures  for  waiver  of 
parole  consideration  by  eliminating  the 
requirement  that  a  prisoner  who  fails 
either  to  apply  for  parole  or  sign  a 
waiver  form  be  seen  by  the 
Commission's  hearing  examiners.  The 
revision  is  intended  to  simplify  waiver 
procedures  and  avoid  unnecessary 
hearings.  Although  these  hearings  are 
few  in  number,  they  can  be  very  costly 
when  they  involve  Federal  prisoners  in 
non-Federal  institutions. 

EFFECnvc  DATE  June  16, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Toby  Slawsky,  U.S.  Parole  Commission 
Office  of  General  Counsel,  5550 
Friendship  Blvd.,  Chevy  Chase,  MD, 
20815.  telephone:  301-492-5959. 

SUPPLEMENTARY  INFORMATION:  Hie 

Parole  Commission  is  simplifjring  its 
procedures  for  waiver  of  parole  hearing 
by  eliminating  the  provision  that 
prisoners  who  neither  apply  forfparole 
or  formally  waive  parole  consideration 
be  interviewed  by  the  Commission's 
representatives.  The  revision  provides 
that  any  prisoner  who  either  declines  to 
apply  for  parole  or  refuses  to  formally 
waive  parole  consideration  will  be 
deemed  to  have  waived  parole 
consideration.  Where  a  prisoner 
declines  either  to  apply  for  or  waive 
parole  consideration,  a  memorandiun  to 
the  prisoner's  file  will  be  prepared  in 
each  case  noting  that  the  prisoner  has 
been  advised  of  (1]  his  right  to  apply  for 
parole  consideration  and  (2}  that  failure 
to  apply  for  parole  is  deemed  as  a 
waiver  of  parole  consideration;  and  that 
the  prisoner  has  declined  to  file  a  parole 
application  or  waiver. 

This  revision  wiU  avoid  unnecessary 
hearings.  Although  these  hearings  are 
few  in  number,  they  can  be  very  costly 
when  they  involve  federal  prisoners  in 
non-federal  institutions. 

A  prisoner  who  is  deemed  to  have 
waived  parole  consideration  under  the 
revised  procedure  may  later  apply  for 
parole  and,  under  the  terms  set  forth  in 
28  CFR  2.11(b),  be  heard  during  the 
Commission's  next  visit  to  the 
institution  at  which  he  is  confined. 


PART  2— PAROLE,  REI.EASE, 
SUPERVISION,  AND  RECOMMITMENT 
OF  PRISONERS,  YOUTH  OFFENDERS, 
AND  JUVENILE  DEUNQUENTS 

List  of  SubjecU  in  28  CFR  Part  2 

Administrative  practice  and 
procedure.  Prisoners,  Probation  and 
parole. 

Accordingly,  pursuant  to  the 
provisions  of  18  U.S.C.  4203(a)(1)  and 
4204(a)(6),  28  CFR  2.11(c)  is  revised  as 
follows: 

S2.11    AppHcation  f or  paroir,  node*  Of 
hearing. 

(c)  A  prisoner  who  declines  either  to 
apply  for  or  waive  parole  consideration 
is  deemed  to  have  waived  parole 
consideration. 


I  certify  that  this  hile  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act 

Dated:  April  30, 1982. 
Benjamin  F.  Baer, 

Chairman,  Parole  Commission. 

(FR  Doc  82-13329  Piled  6-14-82:  ft«5  ub] 
BUMS  CODE  4410-01-11 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parti 
[CGD  82-040] 

Written  Warnings  by  Coast  Guard 
Boarding  Officers 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is  amending 
33  CFR  Subpart  1.08,  Written  Warnings 
by  Coast  Guard  Boarding  Officers,  to 
authorize  the  issuance  of  written 
warnings  for  violations  of  Visual 
Distress  Signal  regulations.  The 
intended  effect  of  this  amendment  is  to 
emphasize  the  eductional  rather  than 
the  punitive  nature  of  the  Coast  Guard's 
enforcement  posture  regarding  the 
regulation. 

effective  date:  This  amendment 
becomes  effective  May  17, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  William  B.  Sobeck,  Office  of 
Boating,  Public  and  Consumer  Affairs 
(G-BEL),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  S.W., 
Washington,  D.C.  20593,  (202)  426^176. 
SUPPIEMENTARY  INFORMATION:  Since 

this  amendment  relates  solely  to  agency 


policy  and  procedure,  it  is  exempt  from 
the  notice  and  public  comment 
requirements  of  5  U.S.C.  553(b)(3)(A). 
Under  the  provisions  of  5  U.S.C.  553(d), 
this  rule  may  be  made  effective  in  less 
than  30  days.  This  amendment  has  been 
reviewed  under  Executive  Order  12291 
and  the  Department  of  Transportation's 
Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations  (DOT  Order  2100.5)  and  has 
been  determined  not  to  be  a  major  or 
significant  rule.  An  economic  evaluation 
has  not  been  conducted  since  its  impact 
is  expected  to  be  minimal.  A  possible 
savings  may  occur  to  certain  boaters,  in 
that  they  may  receive  a  warning  in  lieu 
of  a  possible  monetary  penalty.  Because 
no  Notice  of  Proposed  Rulemaking  is 
required  under  5  U.S.C.  553(b)(3)(A),  this 
action  is  exempt  from  the  Regulatory 
Flexibility  Act  (94  StaL  1164).  However, 
the  requirements  of  that  Act  were  taken 
into  consideration,  and  it  is  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

DISCUSSION:  This  warning  procedure  is 
being  adopted  because  Coast  Guard 
enforcement  policy  is  tempered  by  an 
understanding  of  the  problems  being 
encountered  by  the  boating  public. 
Coast  Guard  policy  permits  the  issuance 
of  written  warnings  for  cert£un 
violations  of  boating  laws  and 
regulations.  These  warnings  are  issued 
by  the  boarding  officers  who  discover 
the  violations.  The  issuance  of  a  written 
warning,  as  opposed  to  an  action  for  the 
assessment  of  a  monetary  penalty,  has 
been  determined  to  be  an  effective  way 
for  boarding  officers  to  handle  minor 
boating  violations  that  involve  first 
offenders  who  indicate  that 
discrepancies  will  be  quickly  corrected. 

Iliere  is  a  specific  list  of  violations,  in 
33  CFR  1.08-1,  for  which  a  warning  may 
be  issued.  This  amendment  will  extend 
that  list  to  include  33  CFR  175  Subpart 
C  Visual  Distress  Signals.  It  will 
authorize  written  warnings  to  be  issued 
to  operators  of  boats  not  in  compliance 
with  Federal  Regulations  for  Visual 
Distress  Signals,  when  good  faith  in 
bringing  about  compliance  is 
demonstrated. 

Since  the  list  of  "wamable"  violations 
also  includes  rules  concerning  various 
topics  tuid  applies  to  certain  commercial 
vessels,  the  term  "boating  safety"  is 
deleted  from  §  1.08-1,  Applicability. 
Also,  since  subparagraph  (a)(2)  of 
S  1.08-1  was  intended  to  apply  only  to 
personal  flotation  devices,  and  not  all 
equipment  requirements,  that 
subparagraph  is  made  more  specific  by 
including  the  words  "subpart  B". 
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DRAFTmo  mformation:  The  principal 
persons  involved  in  drafting  this  rule 
are:  Lieutenant  (junior  grade) 
Christopher  M.  Stratton,  Project 
Manager,  Office  of  Boating,  Public  and 
Consumer  Affairs,  and  Lieutenant 
Walter  J.  Brudzinski,  Project  Attcmiey, 
Office  of  the  Chief  CounseL 

List  of  Subjects  In  33  CFR  Part  1 

Marine  safety. 

Final  Regulations 

In  consideration  of  the  foregoing.  Part 
1  of  Title  33.  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  1— GENERAL  PROVISIONS. 

1.  The  authority  citation  for  Subpart 
1.06  is  revised  to  read  as  follows: 

Autliority:  Pub.  L  89-654.  80  SUt  383  (5 
U.S.C  552):  14  U.S.a  633;  sec.  3a  Pub.  L  92- 
75,  85  StaL  221  (46  U.S.C  1488):  sec  6  (b)(1). 
60  Stat  938  (49  U.S.C  1655(bHl)):  49  CFR 
1.46(b]  and  (n](l). 

2.  By  revising  paragraph  (a) 
introductory  text,  paragraph  (a)(2}  and 
by  adding  a  new  paragraph  (a](10]  to 

S  1.08-1  to  read  as  follows: 


§1.08-1 

(a)  The  regulations  in  this  subpart 
apply  to  certain  violations  of  the 
following  statutes  and  regulations  for 
which  Coast  Guard  boarding  officer*  are 
authorized  to  issue  written  warnings 
instead  of  recommending  civil  or 
criminal  penalty  procedures  under 
subpart  1.07  of  this  part 

(2)  33  CFR  Part  175,  Subpart  B  and  46 
CFR  Subpart  25.25,  Personal  Flotation 
Devices. 


(10)  33  CFR  175  Subpart  C.  Visual 
Distress  Signals 

***** 

Dated:  April  28. 1962. 
V.  W.  Driggm. 

Captain,  U.S.  Coast  Guard.  Acting  Chief. 
Office  of  Boarding,  Public  and  Consumer 
Affairs. 

|FR  Doc  82-13072  FUad  S-14-at  MS  tm) 
BILUNQ  CODE  4t10-14-ll 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-5-FRL2112-S] 

Approval  and  Promulgation  of 
Implementation  Plans;  Wisconsin 

agency:  Environmental  Protection 

Agency  (EPA). 

ACHON:  Final  rulemaking. 


summary:  The  EPA  announces  today 
fmal  rulemaking  on  revisions  to  the 
Wisconsin  State  Implementation  Plan 
(SIP).  The  revisions  pertain  to  a 
variance  from  sections  154.13(4]  (e)  and 
(f),  Wisconsin  Administrative  Code 
(WAC),  for  the  W.  R  Brady  Company, 
located  in  Milwaukee,  and  to  a  variance 
from  section  NR  154.13(5){a),  WAC,  from 
the  Albany  Carbide  Corporation, 
located  in  Albany.  The  revisions  were 
submitted  to  EPA  by  the  State  to  satisfy 
the  requirements  of  Part  D  of  the  Clean 
Air  Act  (Act).  The  purpose  of  this  notice 
is  to  discuss  EPA's  evaluation  of  the 
variances  and  to  proceed  with  final 
action  approving  these  revisions  to  the 
Wisconsin  SIP. 

EFFECTIVE  DATC  This  action  is  effective 
July  16, 1982  unless  notice  is  received 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments. 
addresses:  Copies  of  the  SIP  revisions, 
and  other  materials  relating  to  this 
rulemaking  are  available  for  inspection 
at  the  following  addresses: 
Environmental  Protection  Agency, 
Region  V,  Air  Programs  Branch.  230 
South  Dearborn  Street,  Chicago, 
Illinois  60604 
Environmentfil  Protection  Agency. 
Public  Information  Reference  Unit. 
Room  2404. 401  M  Street.  S.W., 
Washington,  D.C.  20460 
Wisconsin  Department  of  Natural 
Resources,  Bureau  of  Air 
Management,  101  South  Webster 
Street,  Madison,  Wisconsin  53707 
FOR  FURTHER  INFORMATION  CONTACT: 
Comments  on  this  action  should  be 
addressed  to:  Sharon  Reinders.  312/886- 
6034. 

SUPPLEMENTARY  INFORMATION:  Under 
Section  107  of  the  Act,  EPA  has 
designated  certain  areas  in  each  State 
as  not  attaining  National  Ambient  Air 
Quality  Standards  (NAAQS).  On  March 
3, 197B  (43  FR  8962],  and  on  October  5. 
1978  (43  FR  45993).  EPA  designated 
certain  areas  in  the  State  of  Wisconsin 
as  nonattainment  areas  for  ozone. 
Milwaukee  County,  where  the  W.  H. 
Brady  Compeiny  is  located,  is  designated 
as  nonattainment  for  ozone. 

For  ozone  nonattainment  areas.  Part  D 
of  the  Act  requires  each  State  to  revise 
its  SIP  to  provide  for  attaining  the 
primary  NAAQS  by  December  31, 1982, 
or,  in  certain  cases  by  December  31, 
1987. 

An  adequate  Part  D  SIP  for  ozone  is 
one  which  includes  control  of  Volatile 
Organic  Compound  (VOC)  emissions 
from  stationary  sources  to  provide  for 
attainment  of  the  NAAQS.  For 
stationary  sources,  the  plan  must 
include  legally  enforceable  requirements 
reflecting  the  application  of  reasonably 


available  control  technology  (RACT)  for 
those  sources  of  VOC  for  which  EPA 
had  published  a  control  tecimiques 
guideline  (CTG)  before  January,  1978. 
Each  CTG  describes  techniques 
available  for  reducing  emissions  of  VOC 
from  a  category  of  sources  and 
recommends  levels  of  controL  For 
further  discussion  of  CTG's  see  the 
Federal  Register  dated  September  17, 
1979  (44  FR  53761). 

The  requirements  for  an  approvable 
SIP  are  described  in  a  Federal  RegiMer 
notice  published  April  4, 1979  (44  FR 
20372)  as  supplemented  on  July  2, 1979 
(44  FR  38583).  August  28, 1979  (44  FR 
50371),  September  17, 1979  (44  FR  53761), 
and  November  23, 1979  (44  FR  67182). 

On  June  4, 1979.  the  State  of 
Wisconsin  submitted  Sections  NR  154.01 
and  NR  154.13,  WAC  as  revisions  to  the 
SIP.  These  revisions  included  new  or 
additional  controls  for  fifteen  categories 
of  stationary  sources  which  emit  VOC. 
These  controls  are  a  part  of  Wisconsin's 
strategy  to  attain  the  ozone  standard.  In 
EPA's  January  11, 1980,  final  rulemaking 
(45  FR  2319),  EPA  approved  these 
revisions  as  part  of  the  Wisconsin  SIP. 

The  Wisconsin  DNR  has  authority  to 
grant  source-specific  variances  from  the 
SIP  under  section  NR  154.02(3),  although 
such  variances  do  not  become  effective 
until  submitted  to  and  approved  by  EPA. 

Requests  for  Variances 

W.  H.  Brady  Company 

On  September  30, 1980,  the  Wisconsin 
DNR  received  a  request  horn  W.  H. 
Brady  Company  for  an  extended  final 
comphance  date  to  December  31, 1987, 
to  meet  the  limitations  for  paper,  fabric 
and  vinyl  coating  contained  in  sections 
NR  154.13(4)  (e)  and  (f)  of  the  WAC.  The 
Wisconsin  DNR  granted  the  variance 
and  on  January  22, 1982,  submitted  it  to 
the  EPA  as  a  SIP  revision. 

In  support  of  its  request,  W.  H.  Brady 
Company  demonstrated  to  the  DNR  that 
it  was  not  technically  and  economically 
feasible  to  use  add-on  control  equipment 
to  meet  the  limitations  in  the  WAC  by 
December  1. 1981,  as  required.  The  extra 
time  is  required  because  of  the  multitude 
of  products  and  coatings  for  which  the 
company  needs  to  develop  low  solvent 
and  water-based  coatings  meeting 
specific  product  quality  considerations 
as  well  as  the  limits  of  section  NR 
154.13(4)  (e)  and  (f)  of  the  WAC.  The 
time  extension  results  in  substantial 
engineering  and  operating  cost  savings 
when  compared  to  meeting  the 
limitations  through  use  of  add-on  control 
equipment 

The  variance  contains  an  enforceable 
schedule  with  interim  dates  for  low 
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solvent  coating  development,  quarterly 
and  semi-annual  reports,  additional 
recordkeeping  to  detennine  compliance 
and  a  final  compliance  date  of 
December  31. 1987.  The  plan  includes 
interim  reduction  requirements  so  that 
W.  H.  Brady  is  demonstrating 
reasonable  further  progress  towards 
final  cranpliance.  The  variance  also 
includes  a  contingency  plan  should  the 
research  euid  development  program  fail. 
The  variance  requires  the  company  to 
make  a  determination  by  December  30, 
1983,  in  the  success  of  the  low  solvent 
and  water-based  coatings.  Should  the 
development  of  these  products  fail,  the 
company  must  submit  new  plans  for 
compliance  by  June  29, 1984  and  achieve 
final  compliance  by  September  30, 1988. 

The  EPA  has  reviewed  this  variance 
request  and  has  determined  that 
approval  of  this  revision  will  not 
interfere  with  the  attaiimient  and 
maintenance  of  the  ozone  standard. 
Additionally,  development  of  a  low 
solvent  program  will  achieve  greater 
emission  reductions  than  those  using  the 
add-on  controls  and  will  be  more  energy 
efficient.  Hence,  it  will  be  a  more 
economical  compliance  operation. 
Therefore,  the  EPA  is  approving  the 
variance  from  sections  NR  154.13(4)  (e) 
and  (f)  as  a  revision  to  the  Wisconsin 
SIP. 

Albany  Carbide  Corporation 

On  March  30, 1981,  the  Wisconsin 
DNR  received  a  request  from  Albany 
Carbide  Corporation  in  Albany, 
Wisconsin,  for  a  variance  from  section 
NR  154.13(5)(a)2.b..  WAC.  NR 
154.13(5)(a)2.b.  prohibits  the  use  of      ' 
cutback  asphalt  after  May  1, 1980, 
during  the  ozone  season.  RACT 
requirements  call  for  the  substitution  of 
emulsified  asphalt  for  solvent-based 
cutback  asphalt.  Because  the  unique 
properties  of  the  product  and  equipment 
used  by  Albany  Carbide  do  not  lend 
themselves  to  substitution  to  emulsified 
asphalt,  Albany  Carbide  Corporation  is 
requesting  a  time  extension  variance  to 
October  1, 1983,  in  order  to  develop  a 
compliance  asphalt  to  meet  the  State 
rule.  The  State  granted  the  variance  and 
on  December  22, 1981,  submitted  it  to 
the  EPA  as  a  SIP  revision.  Albany 
Carbide  Corporation  conducts  pavement 
preservation  operations  using  a  product 
called  Gilsabind.  GUsabind  is  made 
from  gilsonite  which  is  a  naturally 
occurring  bituminous  asphaltite  ore.  It  is 
blended  with  petroleum  solvents  to 
produce  Gilsabind.  Gilsabind  combines 
with  the  asphalt  binder  in  the  pavement 
to  form  a  new  gilsonite  asphalt 
comp»ound.  thus  preserving  and 
extending  the  useful  life  of  the 
pavement. 


The  company  has  demonstrated  that  it 
is  both  technologically  and 
economically  unreasonable  to  meet  the 
Wisconsin  rule  by  May  1, 1980,  because 
of  the  unique  properties  of  Gilsabind. 
These  properties  include  low 
temperature  requirements,  zero  surface 
penetration,  high  softening  point  and  use 
on  recently  paved  road  surfaces  to 
improve  surface  conditions  rather  than 
to  add  a  new  layer  of  material  to 
provide  a  new  wear  course  for  the 
pavement.  Gilsabind's  properties  are 
different  from  those  of  conventional 
cutback  asphah,  and,  thus,  converting  it 
to  emulsified  asphalt  is  not  technically 
feasible. 

The  above  properties  which  cause 
technical  problems  for  the  firm  also 
make  it  eccnomically  unreasonable  to 
switch  to  emulsified  asphalts  in  the  near 
future.  "ITje  annualized  cost  for 
conversion  to  emulsified  asphalt 
generally  exceeds  the  average  net 
income  of  the  Corporation  for  the  years 
1977  through  198a  Therefore,  the  State 
believes  that  economic 
unreasonableness  has  been 
demonsfrated. 

The  variance  contains  interim 
emission  limits,  recordkeeping,  reporting 
requirements  to  indicate  progress 
toward  developing  an  alternative 
product  and  a  fined  compliance  date  of 
October  1. 1983. 

Finally  the  State  has  determined  that 
reasonable  further  progress  toward 
attainment  of  the  NAAQS  by  December 
31, 1987  in  nonattainment  areas  is 
assured  and  that  this  variance  will  not 
cause  a  violation  of  the  ozone  standard 
in  the  attainment  areas  of  the  State. 
Therefore,  the  EPA  is  approving  this 
variance  as  a  revision  to  the  Wisconsin 
SEP. 

Because  EPA  considers  today's 
actions  as  noncontroversial  and  routine, 
it  is  approving  them  without  prior 
proposal.  The  public  is  advised  that  this 
action  will  be  effective  July  16, 1982. 
However,  if  notice  is  received  by  EPA 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments, 
this  action  will  be  withdrawn  and  a 
subsequent  notice  will  be  pubhshed 
before  the  effective  date.  The  notice  will 
withdraw  the  final  action  and  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  a  conunent 
period. 

Regulatory  Flexibility  Analysis 

Under  5  U.S.C  Section  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  PR 
8709). 


Executive  Order  12291 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Judicial  Review 

Under  Section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  60  days  of  today.  This  action 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  sec.  307(b)(2).) 

list  of  Subjecto  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons.  • 

Note. — Incorporation  by  reference  of  the 
State  Iinplementation  Plan  for  tlie  State  of 
Wisconsin  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1981.  This 
notice  is  issued  under  authority  of  Sections 
110  and  172  of  the  Clean  Air  Act  as  amended 
(42  UAC  7410  and  7502). 

Dated:  May  7, 19B2. 
Anne  M.  Gorsuch, 
Administrator.  • 

PART  52— APPROVAL  Alto 
PROMULGATION  OF  STATE 
IMPLEMENTATION  PLANS 

Part  52  is  amended  by  adding 
S  52.2570(c)  (25)  and  (28)  to  read: 

§52^570    MwitMcation  of  piaa 

***** 

(c)  *  *  * 

(25)  Revision  to  plan  allowing  W.  H. 
Brady  Company  in  Milwaukee  variance 
from  regulation  NR  154.13(4)  (e)  and  (f). 
Wisconsin  Administrative  Code, 
submitted  January  22. 1982,  by  the  State 
Department  of  Natural  Resources. 

(26)  Revision  to  plan  allowing  Albany 
Carbide  Corporation  in  Albany  variance 
from  regulation  NR  154.13(5)(a). 
Wisconsin  Administrative  Code, 
submitted  on  December  22. 1981,  by  the 
State  Department  of  Natural  Resources. 

(FR  Doa  82-13204  Filed  5-14-tt:  MS  ai| 
BtLUNQ  CODE  MM-SO-M 


40  CFR  Part  123 
[SW-S-FRL  2126-2] 

Illinois,  Phase  I  Interim  Aulttorization 
of  State  Hazardous  Waste 
Management  Program 

agency:  Environmental  Protection 
Agency  (USKPA),  Region  V. 
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action:  Granting  of  Phase  I  Interim 
Authorization  to  State  hazardous  waste 
program. 

summary:  The  State  of  Illinois  has 
applied  for  Interim  Authorization  of  its 
hazardous  waste  program  under  Subtitle 
C  of  the  Resource  Conservation  and 
Recovery  Act  of  1976,  as  amended 
(RCRA)  and  EPA  guidelines  for  the 
approval  of  State  hazardous  waste 
programs  (40  CFR  Part  123,  Subpart  F). 
USEPA  has  reviewed  the  Illinois 
hazardous  waste  program  and  has 
determined  that  the  Illinois  hazardous 
waste  program  is  substantially 
equivalent  to  the  Federal  program. 
USEPA  is  hereby  granting  Phase  I 
Interim  Authorization  to  Illinois  to 
operate  a  hazardous  waste  program  in 
lieu  of  Phase  I  of  the  Federal  hazardous 
waste  program  in  its  jurisdiction. 
EFFECTIVE  DATE:  May  17, 1982. 
FOR  FURTHER  INFORMATION  CONTACT; 
Richard  J.  Clarizio,  Regulatory  Analysis 
and  Information  Unit,  State  Programs 
and  Information  Section,  Waste 
Management  Branch  (5HW-TUB),  U.S. 
Environmental  Protection  Agency,  111 
West  Jackson.  Chicago,  Illinois  60604, 
(312)  353-6319. 
SUPi>I.EMENTARY  INFORMATION: 

I.  Background 

Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (RCRA),  requires  USEPA  to 
establish  a  comprehensive  Federal 
program  to  assure  the  safe  management 
of  hazardous  waste.  Once  a  Federal 
program  is  established.  USEPA  is 
authorized  under  section  3006  of  RCRA 
to  approve  certain  State  hazardous 
waste  programs  to  operate  in  lieu  of  the 
Federal  program  in  their  jurisdictions. 
Two  types  of  State  program  approvals 
are  authorized  under  RCRA:  "Final 
Authorization"  is  a  permanent  approval 
which  may  be  granted  to  States  whose 
programs  are  "equivalent"  to  and 
"consistent"  with  the  Federal  program 
and  provide  adequate  enforcement; 
"Interim  Authorization"  is  a  temporary 
approval  for  States  which  might  not 
meet  the  requirements  of  Final 
Authorization  but  whose  programs  are 
at  least  "substantially  equivalent"  to  the 
Federal  program.  RCRA  contemplates 
that  States  receiving  Interim 
Authorization  will  use  the  Interim 
Authorization  period  to  make  the 
changes  in  their  regulations  and  statutes 
necessary  to  qualify  for  Final 
Authorization. 

On  May  19, 1980,  USEPA  published 
the  first  phase  of  the  Federal  hazardous 
waste  program  (40  CFR  Parts  260-283 
and  285)  and  guidelines  for  authorizing 


State  hazardous  waste  programs  under 
section  3006  of  RCRA  (40  CFR  Part  123). 
These  guidelines  set  forth  the 
requirements  for  Interim  Authorization 
and  the  procedures  which  USEPA  will 
follow  in  acting  on  State  applications  for 
Interim  Authorization.  They  also 
provide  that  USEPA  will  grant  Interim. 
Authorization  in  two  major  phases 
(Phase  I  and  I^ase  II),  corresponding  to 
the  two  major  phases  of  the  Federal 
program. 

On  October  16, 1981,  the  State  of 
Illinois  submitted  to  USEPA  its  complete 
application  for  Phase  I  Interim 
Authorization  (LA  application).  Included 
in  the  lA  application  was  a  copy  of  the 
Illinois  hazardous  waste  regulations 
(regulations)  which  were  adopted  by  the 
Illinois  Pollution  Control  Board  (Board) 
on  September  16, 1981.  In  the  November 
4, 1981,  Federal  Register  (46  FR  54770), 
USEPA  announced  the  availability  for 
public  review  of  the  Illinois  LA 
appHcation.  USEPA  also  indicated  that  a 
pubhc  hearing  would  be  held  on 
December  8, 1981,  with  the  public  record 
open  until  December  18, 1981. 

At  the  December  8, 1981.  hearing,  two 
individuals  requested  an  extension  of 
time  for  filing  of  comments.  On 
December  14, 1981,  the  Illinois 
Environmental  Protection  Agency 
(lEPA)  waived  its  right  for  a  final 
determination  on  this  LA  application 
until  May  5, 1982.  USEPA  accepted  this 
waiver  and  suspended  its  final 
determination  until  May  5, 1982.  As  a 
result  of  the  waiver  and  the  requests 
received  from  commenters.  USEPA,  in 
the  January  11, 1982,  Federal  Register  (47 
FR  1155),  extended  its  comment  period 
until  March  15, 1982.  Presented  below  in 
Section  II  of  this  notice  is  a  synopsis  of 
the  significant  public  comments  and 
USEPA's  response. 

After  detailed  review  of  the  final 
Illinois  LA  application,  USEPA 
transmitted  comments  to  the  State  of 
Illinois  on  December  11, 1981.  These 
comments  requested  minor  additions 
and  revisions  to  the  Program 
Description.  Attorney  General's 
Statement,  Memorandimi  of  Agreement 
and  Authorization  Plan  portions  of  the 
LA  application.  On  Mardi  12, 1982,  lEPA 
responded  to  USEPA's  December  11, 
1981,  letter  by  submitting  amendments 
to  the  above-mentioned  portions  of  the 
Illinois  LA  application.  In  response  to 
concerns  raised  by  commenters  at  the 
pubhc  hearing,  lEPA  also  submitted  to 
USEPA,  on  March  12, 1982,  amendments 
to  the  State's  regulations  which  the 
Board  adopted  on  February  4, 1982. 
These  amendments  primarily  correct 
minor  typographical  and  technical  errors 
contained  in  the  September  16, 1981. 
State  regulations.  A  copy  of  USEPA's 


December  11, 1981.  comments  and 
lEPA's  submittals  are  available  at  the 
USEPA  Region  V  offices. 

n.  Responses  to  Public  Comments 

Four  individuals  presented  oral  and/ 
or  written  testimony  on  the  Illinois  LA 
application.  One  individual  supported 
USEPA  granting  interim  authorization  to 
Illinois  and  three  individuals  requested 
USEPA  to  withhold  its  decision  until 
certain  deficiencies  were  corrected.  The 
significant  issues  raised  by  these 
commenters  and  USEPA's  responses  are 
summarized  below. 

Issue.  USEPA  should  defer  its 
consideration  of  the  Illinois  LA 
application  until  a  later  time  because 
the  Appellate  Court  for  the  Third 
Judicial  District  issued  an  order  which 
stayed  the  effective  date  of  the  Illinois 
regulations. 

Response.  On  March  31. 1982.  the 
State  Appellate  Court  issued  an  order 
which  vacated  its  November  19, 1981, 
stay. 

Issue.  The  RCRA  regulations  which 
the  Board  adopted  on  September  16. 
1981,  and  the  amendments  it  adopted  on 
February  4, 1982.  are  invalid  under  State 
law  because  the  Board  did  not  follow 
the  proper  State  rulemaking  procedures 
when  it  adopted  certain  of  these 
regulations.  Without  properly  adopted 
regulations,  the  Illinois  RCRA  program 
cannot  be  considered  "substantially 
equivalent"  to  the  Federal  RCRA 
program. 

Response.  Absent  a  contrary  decision 
by  a  court  of  competent  jurisdiction. 
USEPA  must  assiune  that  regulations 
which  the  appropriate  governmental 
body  adopts  and  which  the  Attorney 
General  has  certified  as  lawfully 
adopted  are  valid  under  State  law.  In 
Illinois,  the  Board  is  authorized  to  adopt 
regulations  and  lEPA  is  authorized, 
among  other  things,  to  submit  to  USEPA 
the  Board-adopted  regulations.  On 
October  20, 1981,  USEPA  received  bom 
lEPA  the  Illinois  regulations  which  the 
Board  adopted  on  September  16, 1981. 
lEPA  submitted  the  February  4, 1982, 
amendments  to  USEPA  on  March  12, 
1982. 

Pursuant  to  Section  125(a),  Part  123  of 
Title  40  of  the  Code  of  Federal 
Regulations  [40  CFR  123.125(a)J,  the 
State  submitted,  as  part  of  its  lA 
application,  a  statement  from  the 
Attorney  General.  In  that  document,  the 
Attorney  General  stated  that,  among 
other  things,  the  statutes  and  regulations 
adopted  as  of  the  time  of  the  statement 
were  lawfully  adopted  and  would  be 
fully  effective  at  the  time  the  program  is 
approved. 
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Issue.  The  RCRA  regulations  which 
the  Board  adopted  on  September  16, 
1961,  are  invalid  under  State  law  since 
the  Board  adopted  new  regulations  on 
February  4. 1982.  USEPA  cannot 
approve  the  Illinois  lA  application  until 
the  February  4. 1982,  amendments  have 
been  officially  submitted  to  USEPA  and 
made  part  of  the  Illinois  application. 

Response.  lEPA  officially  submitted  a 
copy  of  the  February  4. 1982, 
amendments  to  USEPA  on  Mardi  12. 
1982.  The  amendments  which  the  Board 
adopted  on  February  4, 1982.  were  in 
response  to  public  comments,  and 
consisted  of  minor  corrections  of 
typographical  and  technical  errors 
contained  in  the  September  16, 1981. 
regulations.  In  USEPA's  opinion,  the 
February  4, 1982.  regulations  contained 
provisions  which  are  identical  to  those 
contained  in  the  September  16. 1981. 
regulations. 

Issue.  USEPA  should  provide  notice 
and  an  opportunity  for  hearing  for  any 
and  all  revisions  which  the  State  may 
make  in  its  program  or  its  rules.  Such 
notice  and  opportxmity  should  be  held 
for  the  amendiments  which  the  Board 
adopted  on  February  4, 1982.  Failure  to 
provide  such  notice  and  opportunity  in 
this  specific  case,  or  in  any  subsequent 
case,  would  be  a  violation  of  the  Federal 
Administrative  Procedures  Act.  5  U.S.C 
§551. 

Response.  According  to  40  CFR 
123.123(c),  USEPA  will  recommence  its 
formal  review  of  a  State  LA  application 
only  in  those  instances  where  the  State 
submission  is  materially  changed  during 
the  formal  review  period.  USEPA  does 
not  believe  that  the  amendments  which 
the  Board  adopted  on  February  4, 1982, 
have  materially  altered  the  Illhiois 
hazardous  waste  program. 

Issue.  The  October  9. 1981,  Attorney 
General's  Statement  is  deficient  and 
must  be  amended.  The  commenter 
asserts  fliat  the  Attorney  General's 
Statement  does  not  certify  that  the 
September  16, 1981,  State  regulations  are 
valid  under  State  law.  Furthermore,  the 
commenter  asserts  that  the  Attorney 
General's  Statement  must  be  amended 
to  certify  that  the  February  4, 1982, 
amendments  will  be  fully  effectively  by 
the  time  the  program  is  approved. 

Response.  USEPA  believes  that  the 
October  9, 1981,  Attorney  General's 
Statement  is  acceptable  and  does  not 
need  to  be  revised,  amended  or  updated. 
The  requirements  for  an  acceptable 
Attorney  General's  Statement  are 
detailed  in  40  CFR  123.125.  The  Attorney 
General's  Statement  must  contain, 
among  other  things,  an  evaluation  of 
whether  the  State's  laws  provide 
adequate  authority  to  carry  out  its 
hazardous  waste  intigram.  The  Octo- 


ber 9, 1981,  Attorney  General's 
Statement  satisfies  this  requirement  It 
states  in  pertinent  part  that  *****  the 
laws  of  the  State  of  Illinois  provide 
adequate  authority.except  to  the  extent 
noted,  to  carry  out  *  *  *"  its  RCRA 
program.  The  Attorney  General  further 
states  that  these  authorities  *'*  *  *  are 
contained  in  statutes  or  regulations 
lawfully  adopted  at  the  time  of  this 
statement  *  *  *".  The  exceptions  cited 
by  the  Attorney  General  are  to  "*  *  * 
amendments  which  are  administrative 
or  technical  in  nature,  omissions/ 
additions  which  do  not  affect  the 
substance  of  the  Federal  regulations 
adopted  *  *  *  or  typographical  errors  or 
omissions  *  *  *".  The  Attorney  General 
concludes"*  *  *  (The  State's  hazardous 
waste  program)  appears  to  be  identical 
or  substantially  equivalent  to  the 
Federal  RCRA  program."  Although  the 
Attorney  General's  Statement  does  not 
address  the  amendments  wiiich  the 
Board  adopted  on  February  4, 1982. 40 
CFR  123.125  does  not  require  the  State 
to  submit  an  amended  Attorney 
General's  Statement  for  amendments 
such  as  those  adopted  by  the  Board. 
Issue.  USEPA  must  clarify  whidi 
provisions  it  regards  as  Federally 
enforceable  in  Ae  absence  of  State 
enforcement  Under  RCRA,  the  only 
matters  USEPA  can  enforce  as  Federal 
law  are  federally-required  conditions 
contained  in  State  issued  RCRA  permits. 
These  conditions  are  federally 
enforceable  only  if  the  State  fails  to 
enforce  the  federally-required  permit 
conditions  in  the  first  instance. 

Response.  Section  3008  of  RCRA 
provides  that  USEPA  may  take 
enforcement  action  whenever  it  has 
determined  that  there  has  been  a 
violation  of  any  of  the  provisions  of 
Subtitle  C  of  RCRA.  According  to 
Section  3006  of  RCRA,  where  a  State  is 
authorized  by  USEPA  to  carry  out  its 
hazardous  waste  program,  it  operates 
that  program  in  lieu  of  the  Federal 
program  developed  under  Subtitle  C  of 
RCRA.  Section  7003(a)  provides  that 
USEPA  may  take  action  against  a  source 
whenever  there  may  be  present  "an 
imminent  and  substantial  endangerment 
to  healdi  or  the  environment" 
Furthermore,  the  ability  of  USEPA  to 
take  action  under  section  3013  is  not 
limited  by  authorization  of  a  State 
program. 

Issue:  The  lA  application  is  deficient 
because  it  does  not  guarantee  that  the 
State  will  effectively  enforce  its 
regulations  nor  does  it  provide  the 
public  with  an  opportunity  to 
meaningfully  participate  in  the  permit 
application  process.  Finally,  this 
commenter  asserts  that  the  Illinoit 
hazardous  waste  management  plan  does 


not  provide  for  prompt  regulation  of  on- 
site  disposal  of  hazardous  waste 
because  it  may  require  up  to  five  years 
for  the  State  to  compile  an  inventory  of 
these  sites. 

Response:  USEPA  has  reviewed  the 
Illinois  LA  application  and  has 
concluded  that  the  State's  Hiase  I 
hazardous  waste  program  is 
substantially  equivalent  to  the  Phase  I 
Federal  program.  Illinois  presently  has 
sufficient  authority  to  implement  its 
regulations  and  to  regulate  both  offsite 
and  on-site  disposal  of  hazardous  waste. 
Through  submission  of  the  required 
RCRA  Section  3O10  notifications  and 
Section  3004  Part  A  permit  applications, 
the  State  may  commence  the  regulation 
of  these  sites  as  soon  as  its  hazardous 
waste  management  regulations  become 
effective.  USEPA  will  periodically 
evaluate  the  administration  and 
enforcement  of  the  Illinois  hazardous 
waste  program  through  the  annual  grant 
process  and  the  Memorandum  of 
Agreement  to  ensure  that  it  is  being 
implemented  consistent  with  RCRA.  the 
State's  regulations  and  the 
Memorandum  of  Agreement.  The 
procedural  requirements  for  public 
participation  in  the  piermitting  process 
are  to  be  addressed  by  the  State  when 
they  apply  for  Pbaae  U  interim 
authorization. 

IDLDecisioD 

EPA  has  reviewed  the  complete 
application  for  Phase  I  Interim 
Authorization  fit>m  the  State  of  Illinois, 
and  has  determined  that  the  State 
program  is  "substantially  equivalent", 
as  defined  in  40  CFR  Part  123,  Subpart  F. 
to  the  I%ase  I  Federal  program.  In 
accordance  with  section  3006(c)  of 
RCRA.  the  State  of  Illinois  is  hereby 
granted  Interim  Authorization  to  operate 
its  hazardous  waste  program  in  lieu  of 
Phase  I  of  the  Federal  hazardous  waste 
program.  The  practical  effect  of  this 
decision  is  that  generators,  transporters, 
and  owners  and  operators  of  hazardous 
waste  management  facilities  in  Illinois 
will  be  subject  to  the  State  of  Illinois 
hazardous  waste  program  in  lieu  of  the 
Federal  hazardous  wa^e  program  (40 
CFR  Part  260-263  and  265]  and  will  not 
again  be  subject  to  Phase  I  of  the 
Federal  program  unless  (1)  the  State 
fails  to  obtain  final  authorization  by  the 
deadline  specified  in  3006(c)  of  RCRA 
and  implementing  regulations,  or  (2) 
authorization  is  withdrawn  for  cause  by 
EPA. 

IV.  Compliance  With  Exaoutb*  Ovdor 
12291 

The  Office  of  Management  and  Budget 
has  exempted  this  rale  from  fiie 
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requirements  of  Section  3  of  Executive 
Order  12291. 

V.  Certification  Under  the  Regulatory 
Flexibtlity  Act 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b].  I  hereby  certify  that  this 
authorixation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
authorization  suspends  the  applicability 
of  certain  Federal  regulations  in  favor  of 
the  State  program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  wastes  in  the  State.  It  does 
not  impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

VI.  Authotity 

This  notice  is  issued  under  the 
authority  of  Section  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act 
as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended.  42  U.S.C.  6912(a).  6926. 
6974(b). 

List  of  Subjects  in  40  CFR  Part  123 

Hazardous  materials,  Indian  lands. 
Reporting  and  recordkeeping 
requirements,  Waste  treatment  and 
disposal.  Water  pollution  control.  Water 
supply,  Intergovernmental  relations. 
Penalties,  Confidential  business 
information. 

Dated:  April  21. 1982. 
Valdas  V.  Adamkus, 

Regional  Administrator. 

{FR  Doc.  a2-13328  Filed  5-14-82:  8:46  am)    ' 

BtUJNO  COOE  ftsao-so-n 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Parts  405, 435, 436, 440,  441, 
and  447 

Medicare  and  Medicaid  Program; 
Nurse-Midwife  Services 

AOENCV:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTION:  Interim  final  rule  with  comment 
period. 

SUMMARY:  These  regulations  specify 
Federal  requirements  under  Medicaid 
(title  XIX  of  the  Social  Security  Act)  for 
the  provision  of  nurse-midwife  services. 
They  implement  section  965  of  Pub.  L 
96-499,  the  Omnibus  Reconciliation  Act 
of  1980,  which  mandates  that  payment 
must  be  made  for  nurse-midwife 
services  to  categorically  needy 
recipients.  The  purpose  of  the 


regulations  is  to  define  nurse-midwife 
services  and  specify  how  States  are  to 
pay  for  these  services  under  Medicaid. 

CFFECTtVE  DATE:  July  16. 1982  or.  if  State 
legislation  is  needed  in  order  to  conform 
the  State  Medicaid  plan  to  these 
requirements,  the  first  day  of  the  first 
calendar  quarter  beginning  after  the 
close  of  the  first  regular  session  of  the 
State  legislature  that  begins  after  May 
17,1982. 

Although  these  regulations  are  final, 
comments  may  be  submitted  as 
described  below.  To  assure 
consideration,  comments  should  be 
mailed  by  Jime  16, 1982. 

AOORESS:  Address  comments  in  writing 
to:  Administrator,  Department  of  Health 
and  Himian  Services,  Health  Care 
Financing  Administration,  P.O.  Box 
17073,  Baltimore,  Maryland  21235. 

If  you  prefer,  you  may  deliver  your 
comments  to  Room  309-G  Hubert  H. 
Humphrey  Building,  200  Independence 
Ave.  SW..  Washington,  D.C.,  or  to  Room 
789,  East  High  Rise  Building,  6325 
Security  Boulevard,  Baltimore. 
Maryland. 

In  commenting,  please  refer  to  BPP- 
133-FC.  Agencies  and  organizations  are 
requested  to  submit  comments  in 
duplicate. 

Comments  will  be  available  for  public 
inspection,  beginning  approximately  two 
weeks  after  publication,  in  Room  309-G 
of  the  Department's  office  at  200 
Independence  Ave.,  SW.,  Washington, 
D.C..  20201  on  Monday  through  Friday  of 
each  week  from  8:30  a.m.  to  5:00  p.m. 
(202-245-7890). 

Because  of  the  large  numlier  of 
comments  we  receive,  we  cannot 
acknowledge  or  respond  to  them 
individually.  However,  if  as  a  result  of 
comments,  we  believe  that  changes  are 
needed  in  these  regulations,  we  will 
publish  the  changes  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anthony  Lovecchio,  (301)  594-8561. 

SUPPLEMENTARY  INFORMATION: 

Background 

Nurse-midwives  are  registered  nurses 
with  additional  educational  and  clincial 
background  in  midwifery.  Within  the 
scope  of  their  authority  under  State  law 
or  regulation,  nurse-midwives  manage 
the  care  of  mothers  and  newborn  babies 
throughout  the  maternity  cycle — 
pregnancy,  labor,  birth,  and  the 
immediate  postpartum  period.  They 
usuaUy  work  in  association  with 
obstetrician-gynecologists  or  other 
physicians  to  whom  they  refer  patients 
with  high-risk  conditions  or 
complications. 


Acceptance  of  nurse-midwives  has 
grown  in  recent  years  in  the  United 
States.  In  1976,  for  example,  nurse- 
midwives  accounted  for  one  percent  of 
the  deliveries  in  this  country.  To 
promote  and  assure  quality  care,  nurse- 
midwives  have  their  own  professional 
organization,  the  American  College  of 
Nurse-Midwives  .(ACNM)  which,  among 
other  activities,  reviews  and  approves 
nurse-midwifery  educational  programs. 
These  programs  vary  bom  eight^month 
specialty  programs  in  midwifery  to  two- 
year  Master's  degree  programs  for 
registered  nurses.  Presently,  most  States 
have  laws  or  regulations  authorizing  the 
practice  of  nurse-midwifery,  including 
management  of  labor  and  delivery. 

Currently,  States  may  provide 
coverage  under  their  Medicaid  programs 
for  nurse-midwives  in  a  variety  of  ways, 
in  accordance  with  title  XIX  of  the 
Social  Security  Act  For  example,  States 
may  recognize  nurse-midwife  services 
as  within  the  scope  of  "inpatient 
hospital  services",  "outpatient  hospital 
services",  "physician  services",  or 
"clinic  services"  (sections  1905(a)  (1), 
(2).  (5),  and  (9)  of  the  Act).  In  these 
cases,  payment  to  the  nurse-midwife  is 
made  by  the  State  agency  on  an  indirect 
basis,  lliat  is,  payment  is  made  to  the 
hospital,  physician,  or  clinic  that 
employs  the  nurse-midwife.  States  may 
also  identify  nurse-midwives  as 
independent  providers  of  services  under 
"medical  care,  or  any  other  type  of 
remedial  care  recognized  under  State 
law,  furnished  by  licensed  practitioners 
within  the  scope  of  their  practice  as 
defined  by  State  law"  (section  1905(a)(6) 
of  the  Act).  In  this  case,  reimbursement 
is  made  directly  to  nurse-midwives  for 
services  that  they  furnish.  In  addition. 
States  are  required  by  statyte  to  provide 
for  "rural  health  clinic  services"  (section 
1902(a)(13)(B)  of  the  Act).  Federal 
regulations  specify  that  rural  health 
clinic  services  may  include  the  services 
of  nurse-midwives  (42  CFR  440.20(b)(2)). 

Statutory  Provisions 

In  order  to  increase  the  availability 
and  accessibility  of  nurse-midwife 
services  to  women  eligible  for  Medicaid, 
Congress  enacted  section  965  of  Pub.  L 
96-499,  the  Onmibus  Reconciliation  Act 
of  1980.  Section  965  enacted  sections 
1905(a)(17)  and  (m)  of  the  Social 
Security  Act  and  made  conforming 
amendments  to  sections  1902(a)  (13)  and 
(14)  of  the  Act  These  provisions  require 
States  to  provide  coverage  for  nurse- 
midwife  services  to  the  extent  that  the 
nurse-midwife  is  authorized  to  practice 
under  State  law  or  regulation.  The 
statute  has  the  effect  of  requiring  also 
that  States  offer  direct  reimbursement  to 
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nurse-midwives  as  one  of  the  payment 
options.  In  other  words,  the  State  plan 
must  provide  that  the  nurse-midwife 
may  enter  into  an  independent  provider 
agreement  with  the  State  Medicaid 
agency,  regardless  of  whether  the  nurse- 
midwife  is  under  the  supervision  of.  or 
in  association  with,  a  physician  or  other 
health  care  provider. 

Nurse-midwife  services  are  mandated 
for  the  categorically  needy  (persons  who 
are  eligible  for  Medicaid  and  who  meet 
the  fmancial  eligibility  requirements  of  a 
related  cash  assistance  program — ^Aid  to 
Families  with  Dependent  Children  (title 
IV-A  of  the  Act),  Supplemental  Security 
Income  (title  XVI  of  the  Act),  or  a  State 
Supplement  Program).  States  may  also 
provide  these  services  to  the  medically 
needy  (persons  whose  income  exceeds 
the  categorically  needy  level  but  is 
within  limits  set  by  the  State). 

Section  ig02(a)(14]  of  the  Act 
prohibits  the  Medicaid  agency  from 
imposing  any  deductible,  coinsurance, 
co-payment,  or  similar  charge  on  the 
categorically  needy  for  services 
mandated  by  the  statute.  Pub.  L  9&-499 
amended  that  section  of  the  Act  to 
include  nurse-midwife  services. 

Section  1905(m)  of  the  Act  also  states 
that,  for  purposes  of  these  provisions,  a 
nurse-midwife  must  be  a  registered 
nurses  who  either  is  certified  (as  a 
nurse-midwife)  by  an  organization 
recognized  by  Secretary  or  has 
completed  a  program  of  study  and 
clinical  experience  that  has  been 
approved  by  the  Secretary.  Section 
1905(m]  also  specifies  that  nurse- 
midwives  perform  services  in  the  area  of 
management  of  the  care  of  mothers  and 
babies  throughout  the  maternity  cycle. 
Sections  1905{a)(17)  and  (m)  specify  that 
nurse-midwife  services  must  be  those 
which  the  nurse-midwife  is  legally 
authorized  to  perform  under  State  law 
and  regulations. 

Reimbursement  levels  for  nurse- 
midwife  services  are  not  specifically 
provided  for  in  the  Omnibus 
Reconciliation  Act,  or  in  these  final 
regulations.  Since  general  rules  on 
reimbiu^ement  levels  for  Medicaid 
services,  including  those  furnished  by 
nurse-midwives  are  provided  for  in  42 
CFR  Part  447— Payment  for  Services, 
additional  regulations  are  not  necessary. 
For  example,  if  a  nurse-midwife  chooses 
direct  reimbursement  as  a  payment 
method,  the  State  would  reimburse  the 
nurse-midwife  under  appropriate  State- 
established  payment  schedules  in 
accordance  with  general  criteria 
specified  under  "Individual 
Practitioners"  (42  CFR  447.341). 


Provinons  of  ihe  Ragulatioiis 

These  regulations  contain  die 
following  provisions,  and  interpretations 
of  provisions,  set  forth  in  Pub.  L  9&-499: 

1.  Nurse-midwife  services  are  services 
furnished  by  a  nurse-midwife,  whether 
or  not  he  or  she  is  under  the  supervision 
of,  or  associated  with,  a  physician  or 
other  health  care  provider,  except  as 
specified  below  in  item  4. 

Because  Congress  described  nm«e- 
midwives  as  having  arrangements  with 
physicians  for  referral  and  consultations 
in  the  event  of  complications  (RR  Rep. 
No.  96-1167, 96th  Congress,  2nd  Session 
80  (1980)),  we  considered  whether  we 
shoidd  include  in  this  regulation  the 
requirement  that  nurse-midwives  have 
such  arrangements.  Such  a  standard 
would  also  conform  to  the  policy  of  the 
American  College  of  Nurse-Midwives 
(ACNM),  which  describes  nurse- 
midwives  as  managing  the  care  of 
essentially  healthy  women  and 
newborns  and  working  through  mutual 
agreement  and  collaboration  with  a 
physician  in  the  case  of  medical 
complications.  (See  the  ACNM 
"Functions,  Standards,  and 
Qualifications",  adopted  1975.)  We 
concluded,  however,  that  such  a 
requirement  did  not  comport  well  widi 
the  clear  statutory  language  that 
reimbursement  is  provided  for  services 
furnished  by  a  nurse/midwife  "whether 
or  not  he  is  under  the  supervision  of.  or 
associated  with,  a  physician  or  other 
health  care  provider"  (section 
1905(a){17)  of  the  Act  as  enacted  by 
Pub.  L  96-499).  Moreover,  we  believe  it 
is  better  for  this  issue  not  to  be  resolved 
by  Federal  regulatioa  but  radier  to  be 
resolved  by  the  State  law  or  regulation 
governing  the  practice  of  nurse- 
midwives.  by  the  policies  of  hospitals 
regarding  the  granting  of  staff 
provileges,  and  by  the  professional 
judgments  of  the  health  professions. 

2.  Nurse-midwife  services  are  those 
concerned  with  management  of  the  care 
of  mothers  and  newborns  throughout  the 
maternity  cycle. 

3.  The  "maternity  cycle"  includes 
pregnancy,  labor,  birth,  and  the 
immediate  postpartum  period.  This 
reflects  the  intent  of  Congress,  since  this 
definition  is  contained  in  the  Report  of 
the  Committee  on  the  Budget  on  the 
Omnibus  Reconciliation  Act  of  1980 
(H.R.  Rep.  No.  96-1167,  p.  80).  In 
addition,  these  regulations  define  the 
"immediate  postpartum  period"  as  not 
exceeding  six  weeks.  We  believe  that  a 
six-week  mmrimnm  postpartum  period  is 
appropriate  since  it  is  a  time  frame  that 
is  generally  accepted  among  health 
professionals,  including  the  American 
College  of  Obstetriciana  and 


Gynecologists.  We  welcome  comments 
and  suggestions  on  the  definition  of  the 
"maternity  cycle"  if  readers  believe  that 
this  one  is  inappropriate  in  any  respect. 

4.  Services  must  be  furnished  within 
the  scope  of  practice  as  defined  by  State 
law  or  regulation.  This  reflects  sections 
1905  (a)(17)  and  (m)  of  the  Act  which 
state  that  nurse-midwives  perform 
services  they  are  "legally  authorized  to 
perform"  in  the  State.  Moreover, 
Congress  expressly  stressed  that  the 
provisions  of  Pub.  L  96-499  should  not 
preempt  State  law  or  regulations 
relating  to  the  legality  or  scope  of 
practice  of  nurse-midwives  (HJL  Rep. 
No.  96-1167.  p.  80).  Accordingly,  a  nurse- 
midwife  cannot  furnish  services  without 
physician  supervision  if  State  licensure 
provisions  require  that  nurse-midwives 
practice  under  the  supervision  of  a 
physician. 

5.  State  Medicaid  plans  must  provide 
that  these  nurse-midwife  services  be 
furnished  to  the  categorically  needy,  to 
the  extent  nurse-midwives  are  legcdly 
authorized  to  practice  under  State  law 
or  regulations.  State  may  choose  to 
provide  for  these  services  for  the 
medically  needy  in  their  State  Medicaid 
plans. 

6.  State  plans  must  provide  that  the 
nurse-midwife  can  enter  into  an 
independent  provider  agreement 
whether  or  not  he  or  she  is  under  tihe 
supervision  of.  or  in  association  with,  a 
physician  or  odier  health  care  provider. 

7.  States  must  not  impose  any  fee  or 
charge  for  nurse-midwife  services  on  the 
categorically  needy. 

&  Nurse-midwives  are  registered 
nurses  %^o  successfully  complete  a 
program  of  study  and  clinical  experience 
prescribed  by  the  State  for  nurse- 
midwives.  If  the  State  does  not  prescribe 
such  requirements,  nurse-midwives  must 
meet  the  requirements  specified  in  these 
regulations.  Briefly,  the  individual  must 
be  certified  as  a  nurse-midwife  by  the 
ACNM.  be  eligible  to  take  the  ACNM 
certification  examination,  or  meet  a 
"grandfather"  clause. 

This  provision  is  based  on  the  statute 
that  specifies  that  a  nurse-midwife  must 
be  a  registered  nurse  "who  has 
successfully  completed  a  program  of 
study  and  clinical  experience  meeting 
guidelines  prescribed  by  the  Secretary, 
or  has  been  certified  by  an  organization 
recognized  by  the  Secretary"  (section 
ig06(m)  of  the  Act).  We  have  chosen,  for 
purposes  of  this  statutory  requirement 
to  adopt  State  standards  and  recognize 
actions  by  State  licensing  authorities 
and  wdiere  State  standards  are  absent 
to  mandate  that  nurse-midwives  meet 
the  ACNM-related  requirements  of  these 
regulations.  We  believe  that  the  study 
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and  clinical  experience  requirements 
imposed  by  States  that  have  established 
standards  for  nurse-midwives  are 
generally  consistent  with  the  ACNM- 
related  requirements  that  we  are 
specifying  for  States  that  have  not 
estabhshed  standards.  Since  the  statute 
permits  the  Secretary  to  recognize  any 
organization  as  a  certifying  authority  for 
nurse-midwives,  and  confers  broad 
authority  on  the  Secretary  to  specify  the 
requisite  program  of  study  and  clinical 
experience,  it  is  appropriate  for  the 
Department  to  recognize  State  licensure 
activity  and  to  utilize  State  standards 
where  they  exist.  A  State  that  has 
explicitly  addressed  the  question  of 
study  and  clinical  experience 
requirements  for  nurse-midwives  has 
had  the  opportunity  to  tailor  those 
requirements  to  the  needs  of  the  State 
and  those  judgments  are  appropriatefy 
recognized.  Of  course,  if  a  State  has  no 
such  standards,  then  it  will  be  necessary 
for  the  nurse-midwives  of  that  State  to 
meet  the  Federal  guidelines  for  study 
and  clinical  experience  prescribed  in 
these  regulations. 

If  should  be  noted,  however,  that  this 
provision,  related  to  study  and  clinical 
experience,  is  distinct  from  the  provision 
discussed  above  in  item  4,  scope  of 
service.  In  item  4  we  addressed  the  fact 
that  State  laws  regarding  the  legality  of 
nurse-midwives  remain  intact  and  are 
not  affected  by  these  Federal 
regulations.  Item  4  implements  the 
statutory  provision  that  nurse-midwives 
can  perform  only  those  services  they  are 
"legally  authorized  to  perform  in  the 
State"  (sections  1905(a)(17)  and  (m)  of 
the  Act). 

.  While  providing  for  ACNM-related 
requirements  in  these  regulations,  we 
also  include  a  "grandfather"  provision. 
Since  the  ACNM  is  a  recently  formed 
organization,  established  in  1955,  it  is 
possible  that  there  are  qualified  nurse- 
midwives  who  are  not  certified  by  the 
ACNM.  nor  eligible  to  take  the  ACNM 
examination,  but  who  can  practice 
under  State  law  or  regulations.  In 
particular,  there  may  be  nurse-midwives 
currently  participating  in  the  Medicaid 
program,  and  providing  quaUfy  care, 
who  would  be  unnecessarily  excluded 
from  furnishing  services  under  section 
965  of  Pub.  L.  96-^99  if  we  did  not 
include  some  kind  of  a  "grandfather" 
provision.  There  is  a  "grandfather" 
provision  in  the  rural  health  clinic 
regulaUons  (42  CFR  405.2401(b)(10)(iii)) 
that  defines  a  nurse-midwife  as  a 
registered  nurse  who  successfully 
completed  a  formal  educational  program 
in  gynecological  and  obstetrical  care 
and  who  also  practiced  as  a  nurse- 
midwife  for  12  months  during  the  18- 


month  period  that  preceded  the  effective 
date  of  the  regulations  regarding 
certification  of  rural  health  clinics 
(August  8, 1978  to  February  7. 1978).  This 
particular  grandfather  provision  was 
adopted  because,  at  the  time,  we  knew 
there  were  nurse-midwives  practicing 
with  previously  established  rural  health 
clinics,  who  mi^t  have  been  denied 
continuing  participation. 

In  this  final  rule,  we  are  adopting  a 
similar  provision;  but  we  are  expanding 
the  period  covered  by  the  "grandfather" 
clause  to  include  anyone  who  was 
practicing  as  a  nurse-midwife  for  a  total 
of  12  months  out  of  any  18-month  period 
from  August  8, 1976  to  the  effective  date 
of  these  regulations. 

In  order  to  provide  for  consistency 
throughout  the  Medicaid  and  Medicare 
programs,  we  are  amending  the 
definition  of  "nurse-midwife"  for  rural 
health  clinic  purposes  to  conform  to  the 
definition  used  to  implement  the  new 
"nurse-midwife  services"  of  section  965 
of  Pub.  L  96-499.  This  will  facilitate 
State  implementation  of  thejiew  "nurse- 
midwife  services"  in  those  States 
currently  providing  for  services  of  nurse- 
midwives  in  rural  health  clinics.  Also,  it 
will  avoid  the  anomaly  of  prohibiting  a 
qualified  nurse-midwife  from  practicing 
under  one  section  of  Federal  regulations, 
but  not  under  another. 

However,  it  should  be  noted  that  the 
statutory  requirements  for  physician 
supervision  for  purposes  of  "rural  health 
clinic  services"  and  "nurse-midwife 
services"  are  different.  Section 
1905(a)(17)  enables  the  nurse-midwife  to 
be  reimbursed  under  Medicaid  without 
regard  to  whether  he  or  she  is  under  the 
supervision  of  a  physician.  However,  the 
nurse-midwife  who  furnishes  services 
that  are  identified  for  reimbursement 
purposes  as  "rural  health  clinic 
services"  must  be  under  the  medical 
supervision  of  a  physician.  See  sections 
1861(aa)(2)  and  1905  (a)(2)  and  (1)  of  the 
Act  and  42  CFR  405.2414  and  440.20(b) 
for  required  physician  supervision  for 
"rural  health  clinic  services". 

9.  This  final  rule  makes  a  technical 
amendment  to  the  rural  health  clinic 
regulations  in  42  CFR  405.2401(b)(10). 
Those  regulations  provide  that  one 
qualifies  as  a  nurse-midwife  if  he  or  she 
satisfactorily  completes  a  formal 
education  program  that  (a)  makes  one 
eligible  to  take  the  ACNM  certification 
examination  and  (b)  meets  certain  other 
specified  educational  and  training 
requirements.  (For  example,  the 
educational  program  is  required  to 
include  at  least  four  months  of 
classroom  work  and  a  component  of 
clinical  practice.)  In  discussing  the 
additional  educational  and  training 


requirements  with  the  ACNM,  we 
learned  that  those  requirements  are  also 
necessary  to  be  eligible  to  take  the 
ACNM  certification  examination.  To 
eliminate  this  redundancy,  we  are 
amending  42  CFR  405.2401(b)(10)  to 
delete  specific  mention  of  those 
educational  and  training  requirements 
that  are  already  prerequisites  to  taking 
the  ACNM  certification  examination. 

10.  The  Medicaid  definitions  of 
"inpatient  hospital  services"  (42  CFR 
440.10).  "outpatient  hospital  services" 
(42  CFR  440.20),  and  "clinic  services"  (42 
CFR  440.90]  are  revised  to  provide  for  ' 
services  that  are  furnished  by  or  under 
the  direction  of  a  nurse-midwife,  but  not 
under  the  direction  of  a  physician. 

Effective  Date 

These  regulations  become  effective 
July  16, 1982.  On  that  date  State  plans 
are  required  to  provide  for  "nurse- 
midwife  services",  to  the  extent  that 
nurse-midwives  are  legally  authorized  to 
furnish  those  services  under  State  law 
or  regulation.  States  are  also  required  to 
provide  that  nurse-midwives  can  enter 
into  independent  provider  agreements 
with  the  State  agency,  without  regard  to 
whether  the  nurse-midwife  is  practicing 
under  the  supervision  of,  or  in 
association  with,  a  physician  or  other 
health  care  provider.  If  State  legislation 
is  necessary  to  enable  the  Medicaid 
agency  to  comply  with  those 
requirements,  there  is  lead  time  for 
States  to  enact  appropriate  legislation. 
In  those  cases,  the  State  plan  must 
comply  with  the  nurse-midwife 
requirements  no  later  than  the  first  day 
of  the  first  calendar  quarter  that  begins 
after  the  close  of  the  first  regular  session 
of  the  State  legislature  that  begins  after 
the  date  of  publication  of  these 
regulations. 

The  statutory  effective  date  of  these 
regulations  is  July  1, 1981.  However, 
these  regulations  require  that  States 
amend  their  State  plans.  If  we 
implemented  these  regulations 
retroactively  to  the  statutory  effective 
date,  all  State  plans  would 
automatically  be  placed  in  a  position  of 
noncompliance.  TTierefore,  it  would  not 
be  practical  to  issue  these  regulations 
retroactively,  even  though  we  believe 
the  law  they  implement  is  clear.  We  are 
providing  a  90-day  period  following 
publication  of  these  regidations  to  allow 
States  to  prepare  and  submit  their  State 
plan  amendment  regarding  nurse- 
midwife  services. 

Waiver  of  Proposed  Rulemaking 

We  are  publishing  these  regulations  in 
final  form  since,  as  noted  in  the 
Effective  Date  section  above,  we  believe 
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that  the  law  is  clear,  in  nearly  all 
respects,  as  to  what  States  are  required 
to  do.  For  these  reasons,  proposed 
rulemaking  procedures  are  unnecessary 
and  contrary  to  public  interest  We 
beheve  that  it  is  in  the  pubhc's  best 
interest  to  increase  the  availability  and 
accessibility  of  nurse-midwife  services 
to  women  eligible  for  Medicaid. 
However,  we  invite  comments  from 
States,  recipient  groups,  professional 
organizations,  and  other  interested  in 
this  new  Medicaid  beneHt,  and  we  will 
publish  in  the  Federal  Register  any 
changes  to  the  regulations  that  are 
appropriate. 

Executiv*  Order  12291 

We  have  determined  that  this  rule 
does  not  meet  the  criteria  for  a  major 
rule  as  deBned  by  section  1(b)  of 
Executive  Order  12291.  That  is,  this  rule 
will  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  or 
cause  a  major  increase  in  costs  of  prices 
for  consumers,  government  agencies, 
industry,  or  a  geographic  region;  or 
cause  significant  adverse  effects  on 
business  or  employment  Rather,  we 
anticipate  a  decrease  in  expenditures. 
Because  nurse-midwife  services  are 
generally  less  expensive  than  traditional 
obstetrical  care,  we  anticipate  that  these 
regulations  will  result  in  a  savings  in 
Federal  dollars  ranging  from  $2.2  million 
for  fiscal  year  1983  to  $2.6  million  for 
fiscal  year  1985. 

Regulatory  Flexibility  Analysb 

Section  603(a)  of  I>ub.  L  9&-d54  (the 
Regulatory  Flexibility  Act  of  1980) 
requires  Federal  agencies  to  prepare  a 
regulatory  flexibility  analysis  when 
regulations  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses  or  small  governmental 
jurisdictions.  Small  governmental 
Jurisdictions  are  defined  by  section  3(a) 
of  the  Act  as  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  fewer  than  50,000 
residents.  Since  these  regulations 
mandate  nurse-midwife  services  under 
Medicaid,  they  affect  the  States,  which 
are  not  small  governmental 
jurisdictions.  For  this  reason,  and 
because  the  economic  impact  is  not 
signiflcant  a  regulatory  flexibility 
analysis  is  not  required. 

List  of  Subjects  in  42  CFR  Parts  435, 436. 
440, 441.  and  447 


Medicaid,  Nurse-midwife  services. 


PART  40S-FEOERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

Subpart  X-4)iiral  HeaHti  CUnic 
Services 

The  authority  citation  for  Part  405, 
Subpart  X  reads  as  follows: 

Auduxity:  Sees.  1102. 1833.  ia61(aa),  1871. 
Social  Security  Act;  49  SUt  647, 79  Stat  302. 
322,  and  331,  91  Stat  1485:  42  U.S.C  1302. 
139SL  139Shh,  and  139Sx(aa],  unless 
otherwise  noted. 

A.  Section  405.2401  is  amended  by 
revising  paragraph  (b}(10)  to  read  as 
follows: 

§405.2401    Soop*  and  definitions. 


(h)  Definitions.  *  *  * 

(10)  "Nurse-midwife"  means  a 
registered  professional  nurse  who  meets 
the  following  requirements: 

(i)  Is  currently  licensed  to  practice  in 
the  State  as  a  registered  professional 
nurse. 

(ii)  Is  legally  authorized  under  State 
law  or  regulations  to  practice  as  a  nurse- 
midwife. 

(iii)  Except  as  provided  in  paragraph 
(b)(10)(iv)  of  this  section,  has  completed 
a  program  of  study  and  clinical 
experience  for  nurse-midwives,  as 
specified  by  the  State. 

(iv)  If  the  State  does  not  specify  a 
program  of  study  and  clinical  experience 
that  nurse-midwives  must  complete  to 
practice  in  that  State,  meets  one  of  the 
following  conditions: 

(A)  b  currently  certified  as  a  nurse- 
midwife  by  the  American  College  of 
Nurse-Midwives. 

(B)  Has  satisfactorily  completed  a 
formal  education  program  (of  at  least 
one  academic  year)  that  upon 
completion,  qualifies  the  nurse  to  take 
the  certification  examination  offered  by 
the  American  College  of  Nurse- 
Midwives. 

(C)  Has  successfully  completed  a 
formal  educational  program  for 
preparing  registerted  nurses  to  furnish 
gynecological  and  obstetrical  care  to 
women  during  pregnancy,  delivery,  and 
the  postpartum  period,  and  care  to 
normal  newborns,  and  was  practicing  as 
a  nurse-midwife  for  a  total  of  12  months 
during  any  18-month  period  from  August 
8, 1976  to  (the  effective  date  of  these 
regulations). 


PART  436-CLIGI«LfTY  IN  THE 
STATES,  DISTRICT  OF  COLUySIA, 
AND  THE  NORTHERN  MARIANA 
ISLANDS  i 

The  authority  citation  for  Part  435 
reads  as  follows: 

Autliotity:  Sea  1102  of  the  Social  Security 
Act  (42  UJS.C.  1302).  unless  otherwise  noted. 

B.  In  S  435.3,  the  imcodified 
introductory  paragraph  is  reprinted  and 
the  first  citation  of  section  1905(a)  of  the 
Act  is  revised  to  read  as  follows: 


§435.3 

This  part  implements  the  following 
sections  of  the  Act  which  state 
eligibility  requirements  and  standards: 

1905(a)  (clause  following  (18))  Prohibitions 
against  providing  Medicaid  to  certain 
institutionalized  individuals. 


PART  436-ELIGIBILITY  IN  GUAM. 
PUERTO  RICO.  AND  THE  VIRGIN 
ISLANDS 

The  authority  citation  for  Part  436 
reads  as  follows: 

Authority:  Sea  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302),  unless  otherwise  noted. 

C  In  S  436.2,  the  uncodified 
introductory  paragraph  is  reprinted  and 
the  second  citation  of  section  1905(a)  of 
die  Act  is  revised  to  read  as  follows: 

§436.2    Basis. 

This  pari  implements  the  following 
sections  of  the  Act  which  state 
requirements  and  standards  for 
eligibility: 

•        •        •        •        • 

1905(a)  (clause  following  (18))  Prohibitions 
against  providing  Medicaid  to  certain 
institutionalized  individuals. 


42  CFR  Chapter  IV  is  amended  as  set 
forth  below. 


PART  440— SERVICES:  GENERAL 
PROVISIONS 

The  authority  citation  for  Part  440 
reads  as  follows: 

Authority:  Sea  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

D.  Part  440  is  amended  as  set  forth 
below: 

1.  Section  440.1  is  revised  to  read  as    . 
follows: 

§  440.1    Basis  and  purposs. 

This  subpart  interprets  section  1905(a). 
of  the  Act  which  lists  the  services 
included  in  the  term  "medical 
assistance,"  sections  1905(c),  (d),  {f)-(i), 
(1),  and  (m),  which  define  some  of  those 
services,  and  section  1915(c),  which  lists 
as  "medical  assistance"  certain  home 
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and  community-based  services  provided 
imder  warvers  under  that  section  to 
individuals  who  would  otherwise 
require  institutionalization.  It  also 
implements  sec.  1902(a)(43)  with  respect 
to  laboratory  services  (see  also 
9§  447.10  and  447.342  for  related 
provisions  on  laboratory  services). 

2.  Section  440.10  is  amended  by 
revising  the  uncodified  introductory 
paragraph  and  redesignating  it  as  (a)(1), 
(aX2),  and  (aX3),  revising  paragraph  (c), 
redesignatijig  existing  paragraphs  (a), 
(b),  (c).  and  (d)  as  (a)(3)  (i),  (ii),  (iii).  and 
(iv),  and  reserving  a  new  paragraph  (b). 
As  revised,  §  440.10  reads  as  follows: 

§440.10    Inpatient  hospital  aervte— ,  oWwr 
tttan  larvicai  In  an  Inatftuflon  for 
tuberculosis  or  mental  diseases. 

(a)  "Inpatient  hospital  services'*  . 
means  services  that — 

(1)  Are  ordinarily  furnished  in  a 
hospital  for  the  care  and  treatment  of 
inpatients; 

(2)  Except  in  the  case  of  nurse- 
midwife  services,  as  specified  in 
S  440.165,  are  furnished  under  the 
direction  of  a  physician  or  dentist;  and 

(3)  Are  furnished  in  an  institution 
that— 

(i)  Is  maintained  primarily  for  the  care 
and  treatment  of  patients  with  disorders 
other  than  tuberculosis  or  mental 
diseases; 

(ii)  Is  licensed  or  formally  approved  as 
a  hospital  by  an  officially  designated 
authority  for  Slate  standard-setting; 

(iii)  Except  in  the  case  of  medical 
supervision  of  nurse-midwife  services, 
as  specified  in  i  440.165,  meets  the 
requirements  for  participation  in 
Medicare;  and 

(iv)  Has  in  effect  a  utilization  review 
plan,  applicable  to  all  Medicaid 
patients,  that  meets  the  requirements  of 
S  405.1035  of  this  chapter,  unless  a 
waiver  has  been  granted  by  the 
Secretary. 

(b)  [Reserved]. 

3.  Section  440.20  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S  440.20    Outpatient  hospital  sarvlcas  and 
rural  naaffth  dlnlc  aarvlcas. 

(a)  "Outpatient  hospital  services  " 
means  preventive,  diagnostic 
therapeutic,  rehabilitative,  or  palliative 
services  that — 

(1)  Are  furnished  to  outpatients; 

(2)  Except  in  the  case  of  nurse- 
midwife  services,  as  specified  in 

(  440.165,  are  furnished  by  or  under  the 
direction  of  a  physician  or  dentist;  and 

(3)  Are  furnished  by  an  institution 
that— 

(i)  Is  Ucensed  or  formally  approved  as 
a  hospital  by  an  officially  designated 
authority  for  State  standard-setting:  and 


(ii)  Except  in  the  case  of  medical 
supervision  of  nurse-midwife  services, 
as  specified  in  §  440.165,  meets  the 
requirements  for  participation  in 
Medicare. 


4.  Section  440.90  is  revised  to  read  as 
follows: 

1440.90    Clinic  services. 

"Clinic  services"  means  preventive, 
diagnostic,  therapeutic,  rehabilitative,  or 
palliative  items  or  services  that — 

(a)  Are  provided  to  outpatients; 

(b)  Are  provided  by  a  facility  that  is 
not  part  of  a  hospital  but  is  organized 
and  operated  to  provide  medical  care  to 
outpatients;  and 

(c)  Except  in  the  case  of  nurse- 
midwife  services,  as  specified  in 

S  440.165,  are  furnished  by  or  under  the 
direction  of  a  physician  or  dentist 

5.  Section  440.165  is  added  to  read  as 
follows: 

844ai65    NursMiiidwIfa  service. 

(a)  "Nurse-midwife  services"  means 
services  that — 

(1)  Are  concerned  with  management 
of  the  care  of  mothers  and  newborns 
throughout  the  maternity  cycle; 

(2)  Are  furnished  by  a  nurse-midwife 
within  the  scope  of  practice  authorized 
by  State  law  or  regulation  and,  in  the 
case  of  inpatient  or  outpatient  hospital 
services  or  clinic  services,  are  furnished 
by  or  under  the  direction  of  a  nurse- 
midwife  to  the  extent  permitted  by  the 
facility;  and 

(3)  Unless  required  by  State  law  or 
regulations  or  a  facility,  are  reimbursed 
without  regard  to  whether  the  nurse- 
midwife  is  under  the  supervision  of,  or 
associated  with,  a  physician  or  other 
health  care  provider.  (See  S  441.21  of 
this  chapter  for  provisions  on 
independent  provider  agreements  for 
nurse-midwives.) 

(b)  "Nurse-midwife"  means  a 
registered  professional  nurse  who  meets 
the  following  requirements: 

(1)  Is  ourently  licensed  to  practice  in 
the  State  as  a  registered  professional 
nurse. 

(2)  Is  legally  authorized  under  State 
law  or  regulations  to  practice  as  a  nurse- 
midwife. 

(3)  Except  as.  provided  in  paragraph 
(b)(4)  of  this  secticm,  has  completed  a 
program  of  study  and  clinical  experience 
for  nurse-midwives,  as  specified  by  the 
State. 

(4)  If  the  State  does  not  specify  a 
program  of  study  and  clinical  experience 
that  nurse-midwives  must  complete  to 
practice  in  that  State,  meets  one  of  the 
following  conditions: 


(i)  Is  currently  certified  as  a  nurse- 
midwife  by  the  American  College  of 
Nurse-Midwives. 

(ii)  Has  satisfactorily  completed  a 
formal  educational  program  (of  at  least 
one  academic  year)  that,  upon 
completion,  qualifies  the  nurse  to  take 
the  certification  examination  offered  by 
the  American  College  of  Nurse- 
Midwives. 

(iii)  Has  successfully  completed  a 
formal  educational  program  for 
preparing  registered  nurses  to  furnish 
gynecological  and  obstetrical  care  to 
women  during  pregnancy,  delivery,  and 
the  postpartum  period,  and  care  to 
normal  newborns,  and  was  practicing  as 
a  nurse-midwife  for  a  total  of  12  months 
during  any  l&-month  period  from  August 
8, 1976  to  (the  effective  date  of  these 
regulations). 

(c)  "Maternity  cycle"  means  a  period 
limited  to — 

(1)  Pregnancy; 

(2)  Ubon 

(3)  Birth;  and 

(4)  The  immediate  postpartum  period, 
not  to  exceed  six  weeks. 

6.  Section  440.210  is  revised  to  read  as 
follows; 

§440.210    RaqutradaarvtOMforVw 


A  State  plan  must  specify  that,  as  a 
minimum,  categorically  needy  recipients 
are  provided  the  services  as  specified  in 
SS  440.10-440.50,  440.70,  and  (to  the 
extent  nurse-midwives  are  authorized  to 
practice  under  State  law  or  regulation) 
440.165. 

7.  Section  440.220  is  amended  by 
revising  the  introductory  paragraph  and 
paragraph  (d)  to  read  as  follows: 

§440.220    RMiuirad  sarvlcas  for  ttia 
medically  needy. 

A  State  plan  that  includes  the 
medically  needy  must  specify  that  the 
medically  needy  are  provided,  as  a 
minimum,  the  following  services: 

*        •        *        •        * 

(d)  If  the  State  plan  includes  services 
in  an  institution  for  mental  diseases 
(§  440.140  or  44ai60)  or  in  an 
intermediate  care  facility  for  the 
mentally  retarded  (§  440.150(c))  for  any 
group  of  medically  needy,  either  of  the 
following  sets  of  services  to  each  of  the 
medically  needy  groups: 

(1)  The  services  contained  in 

§§  440.10-440.50  and  (to  the  extent 
nurse-midwives  are  authorized  to 
practice  under  State  law  or  regulation) 
440.165;  or 

(2)  The  services  contained  in  any 
seven  of  the  sections  in  {  f  440.10- 
440.165. 
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PART  441— SERVICES: 
REQUIREMENTS  AND  UMITS 
APPUCABLE  TO  SPECIFIC  SERVICES 

E.  Part  441  is  amended  as  set  fordi 
below: 

1.  The  table  of  contents  is  amended  by 
adding  a  new  section  441.21  under 
Subpart  A  to  read  as  follows: 

PART  441— SERVICES: 
REQUIREMENTS  AND  UMITS 
APPUCABLE  TO  SPECIFIC  SERVICES 

441.1    Puipoae. 

Subpart  A  ■  Genwl  ProvMona 

441.21    Nuse-midwife  services. 


Autiiority:  Sec.  1102  of  the  Sodal  Security 
Act  (42  U.S.C.  1302).  unless  otlierwise  noted. 

2.  In  S  441.ia  the  introductory 
paragraph  is  reprinted,  paragraph  (e)  is 
revised,  and  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

Subpart  A— General  Provlsiont 

§441.10 


This  subpart  is  based  on  the  following 
sections  of  the  Act  which  state 
requirements  and  limits  on  the  services 
specified  or  provide  Secretarial 
authority  to  prescribe  regidations 
relating  to  services: 

(e)  Sedtion  1905(a)  (following  (a](18)), 
which  prohibits  FFP  in  expenditures  for 
certain  services  (§  441.13). 

(f)  Section  1905  (a)(17)  and  (m)  for 
nurse-midwife  services  (§  441.21). 

3.  A  new  §  441.21  is  added  to  read  as 
follows:  1 1 

S  441.21    NuTM-mMwIfa  aarvtoa*. 

If  a  State  plan,  under  S  440.210  or 
440.220  of  this  subchapter,  provides  for 
nurse-midwife  services,  as  defined  in 
S  440.165,  the  plan  must  provide  that  the 
nurse-midwife  may  enter  into  an 
independent  provider  agreement, 
without  regard  to  whether  the  nurse- 
midwife  is  under  the  supervision  of,  or 
associated  with,  a  physician  or  other 
health  car*  provider. 

PART  447— PAYMENTS  FOR 
SERVICES 

The  authority  citation  for  Part  447 
reads  as  follows: 

Antiiatity:  Sec  1102  of  the  Soda!  Security 
Act  (42  U3JC.  1302). 

F.  Section  447.53  is  amended  by 
revising  paragraph  (a)(l]  to  read  as 
follows: 


Deductible.  Coinsurance.  Co-Payment  or 
Similar  Cost-Sharing  Charge 

S447.53    Appicabaty. apeciflcattooa; 
multlpl*  charges. 

(a)  Categorically  needy.  (1)  The  plan 
must  provide  that  the  Medicaid  agency 
does  not  impose  any  deductible, 
coinsurance,  co-payment  or  similar 
charge  upon  categorically  needy 
individuals  for  those  services  listed  in 
SS  440.10-44a5a  440.70,  and  440.165  of 
this  subchapter.  These  services  are 
inpatient  and  outpatient  hospital 
services:  rural  health  clinic  services; 
other  laboratory  and  X-ray  services; 
skilled  nursing  facility  services  for 
individuals  21  years  of  age  or  olden 
early  and  periodic  screening,  diagnosis 
and  treatment  of  individuals  under  the 
age  of  21;  family  planning  services  and 
supplies  for  individuals  of  child-bearing 
age;  physicians'  services;  home  health 
care  services;  and  nurse-midwife 
services. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714.  Medical  Assistance 
Program;  No.  13.774.  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  February  23, 1982. 
Carolyne  K.  Davis, 

Administrator.  Health  Care  Financing 
A  dministratioa. 

Approved:  April  22. 1882. 
Ricfaaid  S.  Scfawrikar, 

Secretary. 

[FR  Doc  B2-13346  Piled  »-14-at  9M  aB| 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  524 

[Docket  Na  81-40] 

Exemptkm  of  Exclusive  Equipment 
Interchange  Agreements  From  the 
Filing  and  Approval  Requirements  of 
Section  15  of  the  Shipping  Act.  1916 

agency:  Federal  Mcuitime  Commission. 
action:  Final  rule. 

summary:  TTiis  exempts  from  the  filing 
and  approval  requirements  of  section  15 
of  the  Shipping  Act  1916.  exclusive 
equipment  interchange  agreements 
covering  the  exchange  of  empty 
containers,  chassis,  LASH/SEABEE 
barges  and  related  equipment  between 
two  or  more  persons  subject  to  the  Act 
The  Commission  has  determined  that 
this  exemption  will  not  substantially 
impair  effective  regulation  of  common 
carrier  practices,  result  in  unjust 
discrimination  or  be  detrimental  to 
commerce. 
DATE  Effective  June  16, 1982. 


ADDRESS:  For  further  information 
contact:  Francis  C.  Humey,  Secretary, 
Federal  Maritime  Commission.  1100  L 
Street,  NW.,  Washington.  D.C  20573. 
(202)  523-5725. 

SUPPLEMENTARY  INFORMATION:  Section 
35  of  the  Shipping  Act  1916  (46  U.S.C. 
833a]  allows  the  Commission  to  exempt 
any  class  of  agreements  between 
persons  subject  to  the  Act  or  any 
specified  activity  of  such  persons  from 
any  requirement  of  the  Act  where  it 
fmds  that  such  exemption  will  not 
substantially  impair  effective  regulation 
by  the  Commission,  be  unjustly 
discriminatory,  or  be  detrhnental  to 
commerce.  Under  this  authority,  the 
Commission  previously  gave  notice  (46 
FR  32459-32460)  that  it  proposed  to 
amend  46  CFR  Part  524  to  exempt 
exclusive  equipment  interchange 
agreements  from  the  filing  and  approval 
requirements  of  section  15  of  the  Act  (46 
U.S.C.  814). 

Carriers  often  find  diat  they  have  an 
imbalance  of  equipment  Le^  a  surplus 
of  equipment  at  one  location  and  a 
scarcity  at  another  location.  One 
remedy  for  this  imbalance  is  for  a 
carrier  to  move  empty  equipment  from 
one  location  to  another  location.  A 
second  remedy  is  to  lease  the  necessary 
equipment  from  another  carrier.  While 
the  second  alternative  may  render  the 
same  result  as  the  first  the  time 
required  to  obtain  Commission  approval 
of  other  than  nonexclusive 
arrangements  may  make  them 
commercially  unacceptable  to  the 
parties.  This  exemption  will  afford 
carriers  additional  flexibility  to  meet 
and  respond,  in  a  timely  manner,  to  the 
problems  of  equipment  imbalance. 
Participants  in  such  arrangements 
should  also  be  able  to  make  more 
effective  use  of  expensive  equipment 
with  resultant  t>enefits  to  shippers  and 
consignees. 

Six  responses  to  the  notice  of 
proposed  rulemaking  were  filed  on 
behalf  of  24  conference/rate  agreements 
and  2  independent  carriers.  The  Japan/ 
Korea-Atlantic  &  Gulf  Freight 
Conference,  the  Japan-Puerto  Rico  & 
Virgin  Islands  Freight  Conference,  the 
Trans-Pacific  Freight  Conference  of 
Japan/Korea,  the  parties  to  the  8900 
Lines  Rate  Agreement  and  both 
independents,  Sea-Land  Service,  Inc. 
and  American  President  Lines,  Ltd. 
(APL),  support  the  rule. 

Sea-Land's  support  is  premised  on  the 
availability  of  section  15  approval  for 
such  arrangements  at  the  request  of 
interested  parties,  something  which  is 
ab^ady  provided  by  46  CFR  524.7.  APL 
favors  the  exemption  but  requests  that  it 
be  further  enlarged  to  inclu<te  the 
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interchange  of  loaded  containers  made 
in  connection  with  a  nonexclusive 
transshipment  agreement.  The 
Commission  is  presently  considering  a 
rulemaking  to  exempt  nonexclusive 
transshipment  agreements  from  the 
filing  requirements  of  section  15  and 
APL's  request  will  be  considered  in  this 
context. 

The  0900  Lines  suggest  that  the  title  of 
46  CFR  Part  524  be  modiHed  to  reflect 
the  fact  that  it  exempts  both 
"nonexclusive  transshipment 
agreements"  and  "exclusive  equipment 
interchange  agreements."  This  has 
already  been  accomplished.  In  Docket 
No.  80-34,  Exemption  of  Nonexclusive 
Transshipment  Agreements  From 
Section  15  Approval  Requirements,  the 
title  of  46  CFR  Part  524  was  amended  to 
read:  "Exemption  of  Certain  Agreements 
From  the  Requirements  of  Section  15, 
Shipping  Act,  1916." » 

Eleven  conferences  responding  as  the 
North  European  Conferences  (NEC) 
support  adoption  of  the  rule,  but  suggest 
that  the  language  of  the  rule  be  modifled 
to  make  it  clear  that  any  equipment 
involved  in  an  exclusive  interchange 
agreement  could  be  used  by  the 
receiving  carrier  to  transport  its  own 
cargo.  The  Hnal  rule  has  been  so 
modifled. 

Nine  conferences  responding  as  the 
Associated  Latin  American  Freight 
Conferences  (ALAFC)  oppose  the  rule.* 
Their  objection  is  that  the  rule  will  not 
confer  antitrust  immunity  upon  the 
parties  to  the  exclusive  equipment 
interchange  agreement  unless  the 
agreement  is  filed  with  the  Commission 
for  approval.  Th«y  contend  that  an 
exempted  agreement  should  be  immune 
&om  the  antitrust  laws.  This  argument 
has  heretofore  been  expressly  rejected 
by  the  Commission  in  Docket  No.  81-18, 
Exemption  of  Agreements  Covering  the 
Collection,  Compilation  and  Exchange 
of  Credit  Information,  Order  serve 
March  3, 1982.  Nothing  presented  herein 
persuades  the  Commission  to  alter  its 
position. 

List  of  Subjects  in  46  CFR  Part  524 

Maritime  carriers. 

PART  524— EXEMPTION  OF  CERTAIN 
AGREEMENTS  FROM  THE 
REQUIREMENTS  OF  SECTION  15, 
SHIPPING  ACT,  1916 

8524^    [AnMnded] 

Therefore,  pursuant  to  sections  15,  35 
and  43  of  the  Shipping  Act,  1916  (46 


■The  final  rule  In  Docket  No.  80-34  exempted 
only  nonexcluaive  equipment  interchange 
agreementt. 

'Sea-Land,  a  member  of  five  ALAFC  conference*. 
dlMModated  itself  from  these  comments. 


U.S.C.  814,  833a  and  841a)  and  5  U.S.C. 
553,  46  CFR  Part  524  is  amended  by 
revising  paragraph  (b)  of  §  524.2 
Definitions,  to  read  as  follows: 

(b)  An  equipment  interchange 
agreement  is  an  agreement  between  two 
or  more  common  carriers  by  water  for 
the  exchange  of  empty  containers, 
chassis,  empty  LASH/SEABEE  barges, 
and  related  equipment,  which  provides 
only  for  the  transportation  of  the 
equipment  as  required,  payment 
therefor,  management  of  the  logistics  of 
transferring,  handling  and  positioning 
equipment,  its  use  by  the  receiving 
carrier,  its  repair  and  maintenance, 
damages  thereto,  and  liability  incidental 
to  the  interchange  of  equipment,  and  no 
other  subject 

By  the  CoininJssion. 
Francis  C  Huiney, 
Secretary, 

(FR  Doc.  82-13337  Piled  5-14-82;  8^45  am) 
BILUNO  CODE  6730-01-41 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1033 

Various  Railroads  Authorized  To  Use 
Tracks  and/or  Facilities  of  Clilcago, 
Rocic  Island  and  Pacific  Railroad  Co^ 
Debtor  (William  M.  Gibbons,  Trustee) 

agency:  Interstate  Conunerce 

Commission. 

ACTION!  Thirty-sixth  Revised  Service 

Order  No.  1473. 

summary:  Pursuant  to  Section  122  of  the 
Rock  Island  Railroad  Transition  and 
Employee  Assistance  Act,  Pub.  L  96- 
254,  this  order  authorizes  various 
railroads  to  provide  interim  service  over 
the  Chicago,  Rock  Island  and  Pacific 
Railroad  Company,  Debtor  (William  M. 
Gibbons,  Trustee),  and  to  use  such 
tracks  and  facilities  as  are  necessary  for 
operations.  This  order  permits  .carriers 
to  continue  to  provide  service  to 
shippers  which  would  otherwise  be 
deprived  of  essential  rail  transportation. 
effective:  12:01  a.m..  May  15, 1962,  and 
continuing  in  effect  until  11:59  p.m., 
September  30, 1982,  unless  otherwise 
modified,  amended  or  vacated  by  order 
of  this  Commission. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.  F.  Clemens,  Jr.  (202)  275-7840  or  275- 

1559. 

SUPPLEMENTARY  INFORMATION: 

Decided:  May  11. 1982. 
Pursuant  to  Section  122  of  the  Rock 
Island  Railroad  Transition  and 


Employee  Assistance  Act,  Pub.  L  96-254 
(RTTEA),  the  Commission  is  authorizing 
various  railroads  to  provide  interim 
service  over  Chicago,  Rock  Island  and 
Pacific  Railroad  Company,  Debtor 
(WUliam  M.  Gibbons,  Trustee),  (RI)  and 
to  use  such  tracks  and  facilities  as  are 
necessary  for  those  operations. 

In  view  of  the  urgent  need  for 
continued  rail  service  over  RI's  lines 
pending  the  implementation  of  long- 
range  solutions,  this  order  permits 
carriers  to  provide  service  to  shippers 
which  may  otherwise  be  deprived  of 
essential  rail  transportation. 

Appendix  A,  to  the  previous  order,  is 
revised  by  adding  at  Item  25A.,  the 
authority  for  the  South  Central 
Arkansas  Railway,  Inc.  (SCAR)  to 
extend  its  operations  from  Lillie  to 
Ruston.  Louisiana,  a  distance  of 
approximately  29.5  miles. 

The  previous  order  is  further  revised 
by  extending  the  expiration  date,  in  this 
order,  imtil  September  30, 1962. 

Appendix  B  of  Thirteenth  Revised 
Service  Order  No.  1473  is  unchanged, 
and  becomes  Appendix  B  to  this  Order. 

It  is  the  opinion  of  the  Commission 
that  an  emergency  exists  requiring  that 
the  railroads  listed  in  the  named 
appendices  be  authorized  to  conduct 
operations  using  RI  tracks  and/or 
facilities;  that  notice  and  public 
procedure  are  impracticable  and 
contrary  to  the  public  interest;  and  good 
cause  exists  for  making  this  order 
effective  upon  less  than  thirty  days' 
notice. 

It  is  ordered: 

{1033.1473    Thtrty-elxtti  revtoed  Service 
Ontor  No.  1473. 

(a)  Various  railroads  authorized  to 
use  tracks  and/or  facilities  of  the 
Chicago,  Rock  Island  and  Pacific 
Railroad  Company,  debtor  (William  M. 
Gibbons,  Trustee).  Various  railroads  are 
authorized  to  use  tracks  and/or  facilities 
of  the  Chicago,  Rock  Island  and  Pacific 
Railroad  Company  (RI),  as  listed  in 
Appendix  A  to  this  order,  in  order  to 
provide  interim  service  over  the  RI;  and 
as  Usted  in  Appendix  B  to  this  order,  to 
provide  for  continuation  of  joint  or 
common  use  facility  agreements 
essential  to  the  operations  of  these 
carriers  as  previously  authorized  in 
Service  Order  No.  1435. 

(b)  The  Trustee  shall  permit  the 
afiected  carriers  to  enter  upon  the 
property  of  the  RI  to  conduct  service  as 
authorized  in  paragraph  (a). 

(c)  The  Trustee  will  be  C9mpensated 
on  terms  established  between  the 
Trustee  and  the  afifected  c^rrier(s);  or 
upon  failure  of  the  parties  to  agree  as 
hereafter  fixed  by  the  Conunission  in 
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accordance  with  pertinent  authority 
conferred  upon  it  by  Section  122(a]  Pub. 
L  96-254. 

(d)  Interim  operators,  auftorized  in 
Appendix  A  to  this  order,  shall,  within 
fifteen  (15)  days  of  its  effective  date, 
notify  the  Railroad  Service  Board  of  the 
date  on  which  interim  operations  were 
commenced  or  the  expected 
commencement  date  of  those         * 
operations.  Termination  of  interim 
operations  will  require  at  least  (30) 
thirty  days  notice  to  the  Railroad 
Service  Board  and  affected  shippers. 

(e)  Interim  operators,  authorizied  in 
Appendix  A  to  this  order,  shall,  within 
thirty  days  of  commencing  operations 
imder  authority  of  this  order,  notify  the 
RI  Trustee  of  those  facihties  they 
believe  are  necessary  or  reasonably 
related  to  the  authorized  operations. 

(f)  During  the  period  of  the  operations 
over  the  RI  lines  authorized  in 
paragraph  (a)  of  this  section,  operators 
shall  be  responsible  for  preserving  the 
value  of  the  lines,  associated  with  each 
operatioti.  to  die  RI  estate,  and  for 
performing  necessary  maintenance  to 
avoid  undue  deterioration  of  lines  and 
associated  facilities. 

(1)  In  those  instances  where  more 
than  one  railroad  is  involved  in  die  joint 
use  of  RI  tracks  and/or  facilities 
described  bi  Appendix  B.  one  of  the 
affected  carriers  will  perform  the 
maintenance  and  have  supervision  over 
the  operations  in  behalf  of  all  the 
carriers  as  may  be  agreed  to  among 
themselves,  or  in  the  absence  of  such 
agreement  as  may  be  decided  by  the 
Commission. 

(g)  Any  operational  or  other  difficulty 
associated  with  the  authorized 
operations  shall  be  resolved  through 
agreement  between  the  affected  parties 
or.  failing  agreement,  by  the 
Commission's  Railroad  Service  Board. 

(h)  Any  rehabilitation,  operational,  or 
other  costs  related  to  authorized 
operations  shall  be  the  sole 
responsibility  of  the  interim  operator 
incurring  the  costs,  and  shall  not  in  any 
way  be  deemed  a  liabihty  of  the  United 
States  Government. 

(i)  Application.  The  provisions  of  this 
order  shall  apply  to  intrastate,  interstate 
and  foreign  traffic. 

(j)  Rate  applicable.  Inasmuch  as  the 
operations  described  in  Appendix  A  by 
interim  operators  over  tracks  previously 
operated  by  the  RI  are  deemed  to  be  due 
to  carrier's  disability,  the  rates 
applicable  to  traffic  moved  over  these 
lines  shall  be  the  rates  applicable  to 
traffic  routed  to,  &om.  or  via  these  lines 
which  were  formerly  in  effect  on  such 
traffic  when  routed  via  RI,  until  tariffs 
naming  rates  and  routes  specifically 
applicable  become  effective. 


(k)  In  transporting  traffic  over  these 
lines,  all  interim  operators  described  in 
Appendix  A  shall  proceed  even  though 
no  contracts,  agreements,  or 
arrangements  now  exist  between  them 
with  reference  to  the  divisions  of  the 
rates  of  transportation  applicable  to  that 
traffic.  Divisions  shall  be.  during  the 
time  this  order  remains  in  force,  those 
voluntarily  agreed  upon  by  and  between 
the  carriers;  or  upon  failure  of  the 
carriers  to  so  agree,  the  divisions  shall 
be  those  hereafter  fixed  by  tiie 
Commission  in  accordance  with 
pertinent  authority  conferred  upon  it  by 
the  Interstate  Commerce  Act 

(1)  To  the  maximum  extent 
practicable,  carriers  providing  service 
under  this  order  shall  use  the  employees 
who  normally  would  have  performed  the 
woric  in  connection  with  traffic  moving 
over  the  lines  subject  to  this  Order. 

(m)  Effective  date.  This  order  shall 
become  effective  at  12.-01  ajn..  May  15. 
1982. 

(n)  Expiration  date.  The  provisions  of 
this  order  shall  expire  at  11:59  p.nL. 
September  30, 1982,  unless  otherwise 
modified,  amended,  or  vacated  by  order 
of  this  Commission. 

This  action  is  taken  under  the 
authority  of  49  UAC.  10304, 10305,  and 
Section  122,  Pub.  L  96-254. 

This  order  shall  be  served  upon  the 
Association  of  American  Railroads, 
Transportation  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Line  Railroad 
Association.  Notice  of  this  order  shall  be 
given  to  the  general  public  by  depositing 
a  copy  ui  the  Office  of  the  Secretary  of 
the  Commission  at  Washington,  D.C.. 
and  by  filing  a  copy  with  the  Director, 
Office  of  the  Federal  Register. 

list  of  Sabjects  in  48  CFR  Part  103S 

Railroads. 

By  the  Commission,  Railroad  Service 
Board,  member*  J.  Warren  McFariand, 
Bernard  CaiUard.  and  John  R  O'Brien. 
Agatha  L.  Metgenovidi, 
Secretary. 

Appendix  A— At  Un«8  Authorized  to  Im 
Operated  by  kitertm  Openrtors 

1.  Louisiana  and  Arkansas  Railway 
Company  (LA): 
A.  Tracks  one  through  six  of  the  Chicago. 
Rock  Island  and  Pacific  Railroad 
Company's  (RI]  Cadiz  yard  in  Dallas. 
Texas,  commencing  at  the  point  of 
connection  of  RI  track  six  with  the  tracks 
of  The  Atchison,  Topeka  and  Santa  Fe 
Railway  Company  (ATSF)  in  the 
southwest  quadrant  of  the  crossing  of  the 
ATSF  and  tfie  Missouri-Kansas-Texas 
Raihoad  Company  (VOCT]  at  interlocking 
station  No.  19. 


2.  Peoria  and  Pekin  Union  Railway  Company 

(PPU): 

A.  All  Peoila  Terminal  Railroad  properly 
on  the  east  side  of  the  Illinois  River, 
located  within  tlie  dty  limits  of  Pekin. 
Illinois. 

B.  Mossville,  DUnois  (milepost  148.23)  to 
Peoria,  Illinois  (milepost  161.0)  including 
the  Keller  Branch  (milepost  1.55  to  8.15). 

3.  Union  Pacific  Railroad  Company  fUPp 

A.  Beatrice,  Nebraska. 

B.  Approximately  38.5  miles  of  trackage 
extending  from  Fairbury.  Nebraska,  to  RI 
Milepost  581.5  north  of  Hallam, 
Nebraska. 

4.  Toledo,  Peoria  and  Western  Railroad 

Company  fTPW): 

A.  Peoria  Tenninal  Company  trackage  from 
Hollis  to  Iowa  Junction.  Illinois. 

5.  Chicago  and  North  Western 

Transportation  Company  (CNW): 
A  From  Minneapolis-St  Paul,  Minnesota, 
to  Kansas  City,  Missouri. 

B.  From  Rode  Junction  (milepost  5.2)  to 
Inver  Grove,  Minnesota  (milepost  0). 

C  From  Inver  Grove  (milepost  344.7]  to 
Nortfawood.  Minnesota. 

D.  From  Clear  Lake  Junction  (milepost 
191.1)  to  Short  Line  Junction.  Iowa 
(milepost  73.6). 

E.  From  Short  Line  Junction  Yard  (milepost 
354)  to  West  Des  Moines,  Iowa  (mik^t 
364). 

F.  From  Short  Line  Junction  (milepost  73.6) 
to  Carlisle,  Iowa  (milepost  64.7). 

G.  From  Cariisle  (milepost  64.7)  to  Allerton. 
Iowa  (milepost  0). 

H.  From  Allerton,  Iowa  (milepost  363)  to 

Trenton.  Missouri  (milepost  415.9). 
L  From  Trenton  (milepost  415.9)  to  Air  Line 

Junction.  Missouri  (milepost  50Z.2). 
J.  From  Iowa  Falls  (milepost  97.4)  to 

Estherville,  Iowa  (milepost  206.9). 
K.  From  Bricelyn.  Minnesota  (milepost  57.7) 

to  Ocfaeyedan.  Iowa  (milepost  246.7). 
L.  From  Pafaner  (milepost  454.5)  to  Royal 

Iowa  (milepost  502). 
M.  From  Dows  (milepost  113.4)  to  Forest 

City,  Iowa  (milepost  158.2). 
N.  From  Cedar  Rapids  (milepost  100.5)  to 

Cedar  River  Bridge,  Iowa  (milepost  96.2) 

and  to  serve  all  industry  formerly  served 

by  the  RI  at  Cedar  Rapids. 
O.  From  Newton  (milepost  320.5)  to 

Earlham.  Iowa  (milepost  388.6). 
P.  At  Sibley.  Iowa. 
Q.  At  Worthington,  Minnesota. 
R.  At  Altoona  to  Pella,  Iowa. 
S.  From  Carlisle  to  Indianola,  Iowa. 
T.  At  Omaha,  Nebraska,  (between  milepost 

502  to  milepost  504). 
U.  From  Earlham,  (milepost  388.6)  to 

Dexter,  Iowa  (milepost  393.5). 
V.  Peoria  Terminal  Company  trackage  from 

Iowa  Junction  (RI  milepost  164.32/PTC 

milepost  .91)  through  Mollis,  Illinois  to 

the  Illinois  River  bridge  (milepost  7.40). 
6.  Chicago,  Milwaukee,  St  Paul  and  Pacific 

Railroad  Company  (MIL  W): 
A.  From  West  Davenport,  through  and 

including  Muscatine,  to  FToitland.  Iowa, 

including  th«  lowa-IIliDois  Gas  and 

Electric  Company  near  Fniitiand. 
E  At  Washington,  Iowa. 
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C.  From  Newport,  Minnesota  to  a  point 
near  the  east  bank  of  the  Mississippi 

.  River,  sufficient  to  serve  Northwest  Oil 
Refinery,  at  St.  Paul  Park,  Minnesota. 

D.  From  Davenport  to  Iowa  Qty,  Iowa. 

E.  At  Davenport  Iowa. 

7.  St  Louis  Southwestern  Railway  Company 

(SSWp 
A.  From  Brinkley  to  Briark.  Ariiansas,  and 

at  Stuttgart,  Aricansas. 
E  At  NorUi  Topeka  and  Topeka,  Kansas. 

8.  Litde  Rock  Sr  Western  Railway  Company 

(LRWNJ: 

A.  From  Uttle  Rock,  Arkansas  (mllepost 
135.2]  to  Perry,  Arkansas  (mllepost 
184.2]. 

B.  From  Little  Rock  (mllepost  136.4)  to  the 
Missouri  Pacific/RI  Interchange 
(mllepost  130.6). 

9.  Missouri  Pacific  Railroad  Company  (MP): 

A.  From  Little  Rock.  Arkansas  (mllepost 
135.2)  to  Hazen.  Arkansas  (mllepost 
91.5). 

B.  Prom  Little  Rock,  Arkansas  (mllepost 
135.2)  to  Pulaski,  Arkansas  (mllepost 
141.0). 

C.  From  Hot  Springs  Junction  (mllepost  0.0) 
to  aiid  including  Rock  Island  mllepost 
4.7. 

D.  Prom  Wichita,  Kansas  (mllepost  243.7)  to 
Kechl,  Kansas  (mllepost  235.9). 

10.  Norfolk  and  Western  Railway  Company 

(NW):  is  authorized  to  operate  over 
tracks  of  the  Chicago,  Rock  Island  and 
Pacific  Railroad  Company  running 
southerly  from  Pullman  Junction, 
Chicago,  nUnois,  along  the  western  shore 
of  Lake  Calumet  approximately  four  phia 
miles  to  the  point  approximately  2,500 
feet  beyond  the  railroad  bridge  over  the 
Calumet  Expressway,  at  which  point  the 
RI  track  connects  to  Chicago  Regional 
Port  District  track,  for  the  purpose  of 
serving  industries  located  adjacent  to 
such  tracks.  Any  trackage  rights 
arrangements  which  existed  between  the 
Chicago,  Rock  Island  and  Pacific 
Railroad  Company  and  other  carriers, 
and  which  extend  to  the  Chicago   - 
Regional  Port  District  Lake  Calumet 
Harbor,  West  Side,  will  be  continued  so 
that  shippers  at  the  port  can  have  NW 
rates  and  routes  regardless  of  which 
carrier  performs  switching  services. 

11.  Cadillac  and  Lake  City  Railway  Company 

(CLK): 

A.  From  Sandown  Junction  (mllepost  0.1)  to 
and  including  junction  with  DRGW  Belt 
Line  (mllepost  2.7)  all  in  the  vicinity  of 
Denver,  Colorado,  a  distance  of 
approximately  6.6  miles. 

B.  From  Colorado  Springs  (mllepost  600.1) 
to  and  including  all  rail  facilities  at 
Colorado  Springs  and  Roswell,  Colorado 
(mllepost  602.8),  all  in  the  vicinity  of 
Colorado  Springs,  Colorado,  and 
Eastward  from  Colorado  Springs  to 
Falcon,  Colorado  (mllepost  590.3),  a  total 
distance  of  approximately  25.1  miles, 

C  From  Simla,  Colorado  (mllepost  558.3)  to 
Colby,  Kansas  (mllepost  387.0],  a 
distance  of  approximately  171.3  miles. 

D.  Rock  Island  trackage  rights  over  Union 
Pacific  Railroad  Company  between 
'Limon  and  Denver,  Colorado,  a  distance 
of  approximately  83.8  miles. 


12.  Baltimore  and  Ohio  Railroad  Company 

(BO): 

A.  From  Blue  Island,  Illinois  (mllepost  15.7) 
to  Bureau,  Illinois  (milepost  114.2],  a 
distance  of  98.5  miles. 

B.  From  Bureau,  Illinois  (mllepost  114.12)  to 
Henry,  Illinois  (milepost  126.94]  a 
distance  of  approximately  12.8  miles. 

13.  Keota  Washington  Transportation 

Company  (KWTR): 

A.  From  Keota  to  Washington,  Iowa;  to 
effect  interchange  with  the  Chicago, 
Milwaukee,  St  Paul  and  Pacific  Railroad 
Company  at  Washington,  Iowa,  and  to 
serve  any  industries  on  the  former  RI 
which  are  not  being  served  presently. 

E  At  Vinton,  Iowa  (milepost  120.0  to  123.0). 

C  From  Vinton  Junction,  Iowa  (milepost 
23.4)  to  Iowa  Falls,  Iowa  (milepost  97.4), 

14.  The  La  Salle  and  Bur^u  County  Railroad 

Company  (LSBC): 

A.  From  Chicago  (mllepost  0.60)  to  Blue 
Island,  Illinois  (milepost  16.61),  and  yard 
tracks  6, 9  and  10;  and  crossover  115  to 
effect  interchange  at  Blue  Island,  Illinois, 
Street  (Subdivision  lA^  milepost  14.8),  at 
Blue  Island,  Illinois. 

B.  From  Western  Avenue  (Subdivision  lA, 
milepost  16.6]  to  119th  Street 
(Subdivision  lA.  mllepost  14.8),  at  Blue 
Island,  Illinois. 

C  From  Gresham  (subdivision  1,  mllepost 
10.0]  to  South  Chicago  (subdivision  IE 
milepost  14.5]  at  Chicago,  Illinois. 

D.  From  Pullman  Junction,  Chicago,  Illinois, 
(milepost  13.2]  running  southerly  to  the 
entrance  of  the  Chicago  IntematlonEil 
Port  a  distance  of  approximately  five 
miles,  for  the  purpose  of  bridge  rights 
only. 

15.  The  Atchison,  Topeka  and  Santa  Pe 

Railway  Company  (A  TSF): 

A.  At  Alva,  Oklahoma. 

B.  At  St  Joseph,  Missouri. 

16.  The  Brandon  Corporation  (BRAN): 

A.  From  Belleville,  Kansas  (milepost  226.1], 
to  Manhattan,  Kansas  (milepost  143.0),  a 
distance  of  approximately  83  miles. 

17.  Iowa  Northern  Railroad  Company 

(lANR): 

A.  From  Cedar  Rapids,  Iowa  (milepost 
100.5],  to  Manly,  Iowa  (milepost  225.1), 

B.  At  Vinton.  Iowa,  and  west  on  the  Iowa 
Falls  Line  to  milepost  24.3. 

la  Iowa  Railroad  Company  (IRRC): 

A.  From  Council  Bluffs  (milepost  490.15)  to 
Dexter,  Iowa  (milepost  393.0]  a  distance 
of  approximately  97.15  miles. 

B.  From  Audubon  Junction  (milepost  440.7) 
to  Audubon,  Iowa  (milepost  465.1)  a 
distance  of  approximately  24.4  miles. 

C  From  Hancock,  Iowa  (milepost  6.4]  to 

Oakland,  Iowa  (milepost  12.3)  a  distance 

of  approximately  5.9  miles. 
D.  From  Bureau,  Illinois  (mllepost  114.2)  to 

a  point  west  of  Rock  Island,  Olinois 

sufficient  to  provide  service  to  the  Rock 

Island  Arsenal. 
E  From  Rock  Island,  Illinois  through  Milan. 

Illinois,  to  a  point  west  of  Milan 

sufficient  to  serve  the  Rock  Island 

Industrial  Complex. 
F.  At  Rock  Island,  Illinois,  Including  2eth 

Street  Yard. 
19.  Missouri-Kansas-Texas  Railroad 

Company  (MKT): 


A.  From  Oklahoma  City,  Oklahoma 
(milepost  496.4)  to  McAlester,  Oklahoma 
(milepost  365.0],  a  distance  of 
approximately  131.4  miles. 

20.  Chicago  Short  Line  Railway  Company 

(CSL): 

A.  From  Pullman  Junction  easteriy  for 
approximately  1,000  feet  to  serve  Clear- 
View  Plastics,  Inc.,  all  in  the  vicinity  of 
the  Calumet  switching  district 

E  From  Rock  Island  Junction  westerly  for 
approximately  3,000  feet  to  Irondale 
Wye. 

21.  Kyle  Railroad  Company  (Kyle): 

A.  From  Belleville  (milepost  187.0)  to 
Caruso,  Kansas  (milepost  430.0),  a 
distance  of  approximately  243  miles. 
Kyle  will  be  responsible  for  the 
maintenance  of  the  jointly  used  track 
between  Colby  and  Caruso  as  mutually 
agreed  upon  with  CLK,  and  for 
coordinating  operations. , 

22.  North  Central  Texas  Railway,  Inc 

(NCTR): 
A.  Ftt>m  Chico,  Texas  (milepost  562)  to 

Dallas  (North  Junction),  Texas  (milepost 

643.8), 
E  Joint  right-of-way  district  between 

Dallas  (North  Junction)  and  Endot  Texas 

(milepost  646.4). 

23.  Enid  Central  Railway,  Inc.  (ENIC): 

A.  From  Enid,  Oklahoma  (milepost  345.27) 
to  Kremlin,  Oklahoma  (milepost  330.03), 
including  operations  on  the  Ponca  City 
Branch  line  from  milepost  0.02  to 
milepost  0.30. 

E  From  North  Enid,  Oklahoma  (mllepost 
0.30)  to  Ponca  City.  Oklahoma  (milepost 
54.8). 

24.  North  Central  Oklahoma  Railway,  Inc. 

(NCOR): 

A.  From  Mangum,  Oklahoma  (milepost 
97.2]  to  Chickasha,  Oklahoma  (milepost 
0.0). 

B.  From  Richards  Spur,  Oklahoma 
(milepost  486.45]  to  Anadarko,  Oklahoma 
(milepost  463.39). 

C  From  Chickasha,  Oklahoma  (milepost 

434.69)  to  El  Reno,  Oklahoma  (milepost 

400.31). 
D.  From  El  Reno,  Oklahoma  (milepost 

513.31)  to  Council,  Oklahoma  (milepost 

494.5). 

25.  South  Central  Arkansas  Railway,  Inc. 

(SCAR): 
+A.  From  El  Dorado,  Arkansas  (milepost 
99)  to  Ruston,  Louisiana  (milepost 
154.77). 
28.  Burlington  Northern  Railroad  Company 
(BN): 

A.  At  Burlington,  Iowa  (milepost  0  to 
milepost  2.06). 

B.  At  Okeene,  Oklahoma, 

C.  At  Lawton,  Oklahoma. 

27.  Port  Worth  and  Denver  Railway 
Company  (FWD): 

A.  From  Amarillo  to  Bushland,  Texas, 
including  terminal  trackage  at  Amarillo, 
and  approximately  three  (3)  miles 
northerly  along  the  old  Liberal  Line, 

E  At  North  Fort  Worth,  Texas  (mileposts 
603.0  to  611.4). 

-(-Added. 

(PR  Doc  B2-13286  Filed  S-14-82:  S:4S  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  piMc  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
(nal(ing  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  213  and  752 

Schedule  B  Appointment  Auttiority  for 
Professlonal  and  Administrative 
Career  Positions;  Correction 

AQENCV:  Office  of  Personnel 
Management 

action:  Republication  of  proposed 
regulations;  correction. 

summary:  On  May  11, 1982.  (47  FR 
20264)  the  Office  of  Personnel 
Management  published  proposed 
regulations  to  amend  5  CFR  Parts  213 
and  752.  Because  the  proposal  as 
published  contained  invadvertent  errors, 
the  proposed  regulations  are 
republished  in  their  entirety  with 
corrections. 

These  proposed  regulations  establish 
a  new  appointing  authority  which 
agencies  may  use  during  a  period  when 
the  Office  of  Personnel  Management 
does  not  have  a  register  of  eligibles  for 
use  in  filling  professional  and 
administrative  career  positions  subject 
to  the  decree  entered  on  November  19, 
1981,  by  the  United  States  District  Court 
for  the  District  of  Columbia  in  the  civil 
action  known  as  Luevano  v.  Devine  and 
numbered  as  No.  79-271.  This  new 
authority  is  applicable  only  when 
agencies  must  utilize  external  recruiting 
and  hiring  procedures  to  fill  such 
positions.  The  proposed  regulations  also 
contain  an  amendment  to  extend 
adverse  action  protections  to 
individuals  appointed  imder  the  new 
authority. 

DATE  Comments  must  be  received  on  or 
before  June  IB,  1982. 

Aoonets:  Written  comments  may  be 
sent  to  Richard  B.  Post,  Associate 
Director  for  Staffing,  Office  of  Personnel 
Management  1900  E  Street  NW.. 
Washington,  D.C.  20415,  or  delivered  to 
Room  6F0a,  1900  E  Street  NW^ 
Washingtoa  D.C. 


FOR  FURTHER  INFORMATION  CONTACT: 

Part  213:  William  Bohling— (202)  632- 

6000. 
Part  752:  Cynthia  Field— {202)  254-5517. 
SUPPLEMENTARY  INFORMATION:  On 
November  19, 1981,  the  United  States 
District  Court  for  the  District  of 
Columbia  entered  a  decree  in  the  civil 
action  known  as  Luevano  v.  Devine  and 
numbered  as  No.  79-271.  Defendants  in 
that  lawsuit  included  the  Director  of  the 
United  States  Office  of  Personnel 
Management  (OPM)  and  the  heads  of  45 
other  Federal  departments,  agencies, 
and  estabUshments  in  the  Legislative 
and  Executive  Branches  of  the  United 
States  Government  Pursuant  to  that 
decree,  OPM  must  eliminate  the  use  of 
the  Professional  and  Administrative 
Career  Examination  (PACE)  and 
registers  of  eligibles  derived  therefrom. 
At  the  present  time,  OPM  has  no 
equivalent  register  of  eligible  applicants 
for  entry-level  professional  and  carrer 
positions  and,  pending  further  notice, 
will  not  establish  such  a  register. 

Because  of  substantial  reductions  in 
Federal  governmental  operations  and 
spending,  most  agencies  will  not  engage 
in  significant  outside  hiring  for  the 
probable  life  of  the  decree.  Instead, 
agencies  generally  will  fill  many 
vacancies  that  arise  either  by  internal 
placement  by  reinstatment  of 
individuals  with  career  status;  or  by 
interagency  transfer  to  accommodate 
Federal  employees  who  have  been 
displaced  by  reduction  in  force, 
abolition  of  function,  reorganization,  or 
some  other  agency  action  taken  either  to 
achieve  compUance  with  budgetary  or 
personnel  ceiling  limitations  or  to 
accomplish  desirable  program  changes. 
In  filling  vacancies,  agencies  will  give 
precedence  to  individuals  with  priority 
placement  rights  and  will  make 
maximum  use  of  available  applicant 
sources  such  as  (a)  OPM  Displaced 
Employee  and  VIPP  lists  and  (b)  agency 
repromotion  and  reemployment  priority 
lists. 

OPM  recognizes,  however,  that 
agencies  may  experience  vacancies  in 
positions  that  were  covered  by  the 
PACE  on  the  effective  date  of  the 
consent  decree  and  that  can  be  filled 
only  through  external  hiring  at  the  GS--5 
and  GS-7  entry  levels.  In  the  absence  of 
OPM  registers  of  eligible  applicants  for 
such  positions,  and  in  the  event  that 
agencies  need  to  make  external 
appointments  to  such  positions,  the 


agencies  must  have  a  special  authority 
to  do  so.  Thus,  OPM,  pusuant  to  its 
authority  under  Civil  Service  Rule  VL 
has  determined  that  sudi  entiy-level 
professional  and  administrative  career 
positions  at  the  GS-^  and  GS-7  grades 
should  be  excepted  from  the  competitive 
service  on  a  case-by-case,  position-by- 
position  basis  when  it  is  necessary  to  fill 
those  positions  through  external  hiring. 
Excepting  these  positions  from  the 
competitive  service  and  placing  them  in 
Schedule  B  is  appropriate  because, 
given  the  elimination  of  PACE  and  the 
unavailabiUty  of  alternative  written 
tests  and  other  merit  selection 
procedures,  it  is  impracticable  to  hold 
competitive  examinations  for  the 
'  positions. 

The  Director  of  OPM  finds  that  on 
account  of  the  urgent  needs  of  several 
agencies  to  effect  appointments  to 
positions  that  were  formerly  covered  by 
PACE,  good  cause  exists  for  setting  the 
comment  period  on  this  proposed 
rulemaking  at  30  days. 

E.0. 12291,  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  for  the  purposes  of  E.O. 
12291,  Federal  Regulation,  because  it 
will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

I  certify  that  diis  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  pertains  solely  to  procedures 
for  appointment  of  employees  by 
Federal  agencies. 

List  of  Subjects 

5  CFR  Part  213 

Goverment  emplojrees. 

5  CFR  Part  752 

Administrative  practice  and 
procedures.  Government  employee*. 


21056 


Federal  Register  /  Vol.  47,  No.  95  /  Monday,  May  17.  1982  /  Proposed  Rules 


Office  of  Personnel  Management 
Donald  |.  Devine, 

Director. 

Accordingly,  OPM  proposes  to  amend 
Title  5,  Code  of  Federal  Regulations,  as 
follows: 

PART  213— EXCEPTED  SERVICE 

1.  5  CFR  213.3202  is  amended  by 
adding  paragraph  (1)  to  read  as  follows: 

§213.3202    Entir*  •xecuttv*  ciW  ••rvlML 


[1]  Professional  and  administrative 
careeer  (PAC)  positions  at  the  GS-5  or 
GS-7  grade  level  which  are  subject  to 
the  decree  entered  on  November  19, 
1981.  by  the  United  States  District  Court 
for  the  District  of  Columbia  in  the  civil 
action  known  as  Luevano  v.  Devine  and 
numbered  as  No.  79-271.  and  which 
were  not  removed  from  coverage  of  the 
Professional  and  Administrative  Career 
Examination  (PACE)  prior  to  the 
effective  date  of  the  consent  decree. 
When  a  Federal  agency  needs  to  fill  a 
PAC  position  that  was  not  removed 
from  PACE  coverage  before  the  consent 
decree  became  effective,  and  when  no 
qualified  applicant  already  in  the 
competitive  service  is  available  for 
appointment  thereto,  and  the  agency  has 
made  maximum  use  of  p^ority 
placement  sources,  then  the  agency  may 
apply  to  OPM  for  authority  to  make  a 
new  appointment  under  this  paragraph. 
Such  appointments  shall  be  made 
pursuant  to  such  Schedule  B  authorities 
for  PAC  positions  as  shall  be  prescribed 
in  the  Federal  Personnel  Manual.  An 
incumbent  of  a  Schedule  B  PAC  position 
may  be  appointed  to  a  competitive 
position  upon  a  demonstration  by  the 
agency  that  the  employee  has  met 
qualifications  on  the  basis  of  either  an 
examination,  review  of  the  employee's 
performance,  or  sUch  other  means  as 
may  be  prescribed  for  such  position  by 
civil  service  laws,  rules,  and  regulations. 
Terms  of  service  imder  this  appointment 
authority  shall  be  established  by  a 
delegation  agreement  to  be  executed  for 
each  position  excepted  from  the 
competitive  service  pursuant  to  this 
authority. 

PART  752-ADVERSE  ACTIONS 

(2)  5  CFR  752.401(b)  is  amended  by 
adding  paragraph  (4)  to  read  as  follows: 

§  752.401    Coverage. 

(b)  Employees  covered.  The  following 
are  covered  by  this  subpart:  •  •  * 

(4)  An  employee  who  occupies  a 
professional  and  administrative  career 
(PAC)  position  in  Schedule  B  of  Part  213 
of  this  title,  provided  that  the  employee 


has  completed  a  trial  period  of  one  year 
after  initial  appointment  in  such  a 
position. 

Authority:  5  U.S.C.  3301,  3302;  E.0. 10577. 

|FR  Doc  (2-13435  Filed  $-13-82;  4«  pm] 
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FEDERAL-HOME  LOAN  BANK  BOARD 

12  CFR  ParU  563b,  563c,  and  563d 

(Na  82-312] 

Information  Disclosure  Requtrements 
in  Connection  With  Conversions  From 
ttie  Mutual  to  the  Stock  Form  of 
Organization,  Filings  Under  the 
Securities  Exchange  Act  of  1934,  and 
the  Issuance  of  Mutual  Capital 
Certificates  and  Debt  Securities 

Dated:  April  28. 1982. 

agency:  Federal  Home  Loan  Bank 
Board. 

action:  Proposed  rules. 

summary:  The  Federal  Home  Loan  Bank 
Board  ("Board"),  as  the  operating  head 
of  the  Federal  Savings  and  Loan 
Lisurance  Corporation  ("FSLIC") 
proposes  to  amend  its  regulations 
governing  the  information  disclosure 
requirements  applicable  to  institutions, 
insured  by  the  FSLIC,  that  are 
converting  from  the  mutual  to  the  stock 
form  of  organization.  Proposed  changes 
are  also  made  to  disclosure 
requirements  of  insured  institutions 
which  have  registered  a  class  of  its 
securities  with  the  Board  under  Section 
12  of  the  Securities  and  Exchange  Act  of 
1934.  The  amendments  also  would  affect 
the  form  and  content  of  Hnancial 
statements  included  in  offering  circulars 
required  to  be  filed  with  the  Board  in 
connection  with  the  offer  and  sale  by  an 
insured  institution  of  mutual  capital 
certificates  and  debt  securities.  The 
amendments  are  designed  to:  (1)  Provide 
specific  guidance  as  to  appropriate 
financial  statement  and  related  financial 
information  disclosure  for  insured 
institutions;  (2)  eliminate  inconsistencies 
between  the  disclosure  requirements  of 
the  Board's  Conversion  Regulations, 
Part  563b  of  the  Rules  and  Regulations 
for  Insurance  of  Accounts  ("Insurance 
Regulations"),  and  the  disclosure 
requirements  of  the  Board's  regtilations 
under  the  1934  Act  Part  563d  of  the 
Insurance  Regulations;  and  (3)  simplify 
the  financial  disclosure  requirements 
and  eliminate,  where  possible, 
duplication  between  disclosure  in  the 
Notes  to  Financial  Statements  and  the 
text  of  the  particular  disclosure 
document. 


DATES:  Comments  miut  be  received  by: 
July  9, 1982. 

ADDRESS:  Comments  should  be  sent  to 
the  Director,  Information  Services, 
Federal  Home  Loan  Bank  Board,  1700  G 
Street  NW..  Washington.  D.C.  20552. 
Comments  will  be  available  for  public 
inspection  at  this  address. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Craig  A.  Dabroski,  Accounting  Fellow 
(202-377-6992)  or  William 
Dobrzykowski,  Deputy  Chief 
Accountant  (202-377-6539),  Office  of 
Examinations  and  Supervision, 
regarding  financial  statement  and 
related  financial  information 
requirements;  and  Thomas  ).  Haggerty 
(202-377-6911),  Senior  Attorney,  Office 
of  General  Counsel,  Federal  Home  Loan 
Bank  Board,  regarding  legal  matters,  at 
the  above  address. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

The  proposed  amendments  pertain  to 
the  disclosure  required:  (1)  In  proxy 
statements  and  offering  circulars  used  in 
connection  with  mutual-to-stock 
conversions;  (2)  in  filings  with  the  Board 
under  the  Securities  Exchange  Act  of 
1934  ("1934  Act");  and  (3)  in  offering 
circulars  required  to  be  filed  with  the 
Board  in  connection  with  the  offer  and 
sale  of  mutual  capital  certificates  and 
debt  securities.  In  addition,  a  technical 
change  is  proposed  in  Form  AC,  the 
Board's  application  for  mutual-to-stock 
conversions. 

Under  the  Board's  Conversion 
Regulations,  Part  563b  of  the  Insurance 
Regulations,  a  converting  institution 
must  obtain  approval  of  the  conversion 
by  its  members,  and  must  sell  its  stock 
for  a  price  equal  to  the  estimated  pro 
forma  market  value  of  the  stock  based 
on  an  independent  valuation.  The  stock 
must  be  offered  to  members  of  the 
converting  institution  pursuant  to 
certain  subscription  rights  and,  if  not 
fully  subscribed,  to  the  pubhc.  Forms  PS 
and  OC  under  the  Conversion 
Regulations  prescribe  the  information  to 
be  included  in  (1)  the  proxy  statement 
soliciting  membership  approval  of  the 
conversion,  and  (2)  the  offering  circulars 
required  to  be  used  in  the  sale  of 
conversion  stock  in  the  subscription  and 
public  offerings.  Subpart  A  of  Part  563c 
of  the  Insurance  Regulations  specifies 
the  form  and  content  of  the  financial 
statements  required  by  Forms  PS  and 
OC.  The  same  financial  statement 
disclosure  is  required  in  offering 
circulars  filed  with  the  Board  under 
§  563.7-4  of  the  Insurance  Regulations, 
relating  to  mutual  capital  certificates, 
and  S§  563.8  and  563.8-1  of  the 
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Insurance  Regulations,  relating  to  debt 
securities. 

An  institution  which  has  a  class  of 
equity  sectirities  registered  %vith  the 
Board  under  Section  12  of  the  1934  Act 
is  subject  to  Part  563d  of  the  Insurance 
Regulations,  wtiich  adopts  the 
regulations  of  the  Securities  and 
Exchange  Commission  ("SEC') 
governing  registration,  periodic 
reporting,  and  proxy  solicitation.  In 
addition.  Part  563d  adopts  Regulation 
S-X  of  the  SEC.  17  CFR  S  210.1-O1  et 
seq„  which  governs  the  form  and 
cx>ntent  of  ^ancial  statements  required 
in  connection  with  1934  Act  filings. 

IL  Proposed  Amendments 

1.  General. 

The  proposed  amendments  are  based 
upon  three  premises. 

(1)  Disclosure  of  information  the 
compilation  of  which  imposes  upon  an 
institution  a  burden  which  outweighs 
any  benefit  should  not  be  required, 
provided  that  investors  receive 
meaningful  disclosure  of  all  material 
information. 

(2)  In  order  to  avoid  unnecessary 
duplication,  there  should  be  deleteid 
firom  the  textual  sections  of  disclosure 
documents  information  which  is 
adequately  presented  in  the  financial 
statements  and  the  notes  to  the  financial 
statements. 

(3)  The  disclosure  required  in 
connection  %vith  a  mutual-to-stock 
conversion  should  conform  to  that 
which  will  be  required  of  the  converting 
Institution  when  it  registers  its  equity 
securities  under  the  1934  Act 

2.  Form  AC. 

Item  7  of  Form  AC  (Application  for 
Conversion)  is  proposed  to  be  amended 
to  substantially  increase  the  dollar 
amount  of  savings  account  balances  of 
personnel  required  to  trigger  disclosure, 
and  to  provide  for  the  disclosure  of 
appropriate  cunent  information. 

3.  Items  5.  ft  7(n)  and  9  of  Form  PS. 
The  SEC  is  engaged  in  a  program  of 

integrating  the  various  disclosure 
requirements  under  the  Federal 
securities  laws.  The  SEC's  program  to 
integrate  the  disclosure  requirements 
imposed  by  the  transaction-oriented 
frameworic  of  the  Securities  Act  of  1933 
("1933  Act")  with  the  disclosure 
requirements  imposed  by  the  status- 
oriented  framework  of  the  1934  Act  was 
discussed  comprehensively  in  SEC 
Release  No.  33-6235  (September  2. 1960) 
(45  FR  63605),  and  has  been  effectuated 
most  recentiy  by  the  SEC's  adoption  of 
an  Integrated  Disclosure  System  in  SEC 
Release  Na  33-'6383  (March  3. 1962)  (47 
FR  11380).  The  goal  of  the  SECs 
integrated  disclosure  program  has  been 
to  revise  or  eliminate  overlapping  or 


unnecessary  disclosure  and 
dissemination  reguirements,  thereby 
reducing  burdens  on  registrants,  wltile 
at  the  same  time  ensuring  that  security 
holders,  investors,  and  the  marke^lace 
will  be  provided  with  meaningful 
nonduplicative  information  upon  which 
to  base  investment  decisions. 

A  principal  method  by  which  the  SEC 
has  effected  its  integrated  disclosure 
program  has  been  its  adoption  and 
expansion  of  Regulation  S-iC.  17  CFR 
Part  229.  Since  its  initial  adoption  in 
SEC  Release  No.  33-5893  (December  23, 
1977)  (42  FR  65554).  Regulation  S-K  has 
evolved  from  a  source  of  certain 
standardized  registrant-related 
disclosure  provisions  to  a  compendium 
of  disclosure  requirements  applicable  to 
both  1933  Act  and  1934  Act  filings. 
In  recognition  of  this  central  role 
played  by  Regulation  S-4C  in  the 
disclosure  requirements  under  the 
Federal  securities  laws,  and  the  fact  that 
all  converted  institutions  are  required  to 
register  their  stock  under  the  1934  Act 
the  Board  is  proposing  to  coordinate, 
where  feasible,  the  disclosure  required 
in  mutual-to-stock  conversion  fil^s 
with  the  disclosure  required  under  the 
1934  Act  through  adoption  of  certain 
Regulation  S-4C  requirements.  This 
would  benefit  converting  institutions 
since  they  will  not  be  subject  to 
different  disclosure  obligations. 

Accordingly,  the  Boai^  proposes  to 
amend  Item  5  of  Form  PS.  Directors  and 
executive  officers.  Item  6  of  Form  PS, 
Management  renumeration  and 
transactions.  Item  7(n)  of  Form  PS.  Legal 
proceedings,  and  Item  9  of  Form  PS. 
Description  of  capital  stock,  to  require 
the  information  cidled  for  by  die 
equivalent  Items  of  Regulation  S-K. 
However,  certain  disclosure  matters 
specifically  applicable  to  converting 
institutions  are  retained  in  these  Form 
PS  Items.  In  addition,  the  proposed  Item 
5  disclosure  requirement  concerning 
directors  and  officers  would  incorporate 
certain  disclosure  requirements  of  an 
equivalent  Item  under  the  SECs  proxy 
regulations,  17  CFR  |  240.14a-101,  and 
would  increase  from  $40,000  to  $5a000 
the  minimum  salary  level  of  directors 
and  highest  paid  officers  which  would 
be  required  to  be  disclosed  These 
proposed  revisions  would  not  result  in 
significantly  different  disclosure  from 
that  currently  required  by  Form  PS. 

As  is  discussed  below,  it  is  proposed 
also  to  amend  Item  7  of  Form  PS  in 
various  respects  to  refiect  Regulation 
S-K  disclosure  in  a  manner  that  is 
designed  to  apply  specifically  to 
converting  savings  and  loan  institutions. 

4.  Item  7  of  Form  PS. 

Item  7  of  Form  P8  govern  the 
disclosure  of  a  converting  institutions's 


business  in  conversion  proxy  statements 
and  offering  circulars.  In  addition,  the 
Office  of  General  Counsel  has 
interpreted  the  description  of  business 
required  in  1934  Act  filings  to  include 
the  financial  and  other  disclosures 
contemplated  by  Item  7  of  Form  PS.  This 
interpretation  is  proposed  to  be  adopted 
by  the  Board  in  i  563d.802.  Accordingly, 
Item  7  of  Form  PS  would  replace 
Exchange  Act  Industry  Guide  3, 17  CFR 
S  S  229.802(c)  and  Part  241,  relating  to 
statistical  disclosure  by  bank  holding 
companies,  promulgated  by  the  staff  of 
the  SEC,  as  the  guide  for  description  of 
business  in  1934  Act  reports  filed  with 
the  Board  by  savings  and  loan 
institutions. 

The  following  is  a  summary  of 
proposed  amendments  to  Item  7  of  Form 
PS. 

A  Narrative  Description  of  Business 

It  is  proposed  to  amend  Item  7(a)  to 
specify  that  what  is  called  for  is  a 
description  of  the  business  done  and 
intended  to  be  done  by  the  institution 
and  its  subsidiaries,  lliis  required 
disclosure  would  Include  information 
regarding  the  organization  of  the 
institution  and  the  general  development 
of  the  business  of  the  institution,  its 
subsidiaries  and  any  predecessorfs) 
during  the  past  five  years,  or  any  shorter 
period  as  die  institution  may  have  been 
engaged  in  business.  This  disclosure 
would  ejqilain  the  general  policy  of  the 
institution  in  the  conduct  of  the  savings 
and  loan  business,  particularly  in  light 
of  any  recent,  expanded  authority  and 
the  existing  economic  environment 
Factors  that  might  be  discussed  in 
appropriate  detail  are  (1)  the 
institution's  historical  practices, 
including  the  average  term  to  maturity 
of  the  institution's  existing  portfolio  of 
mortgage  loans,  and  (2)  its  present 
intention  regarding  the  making  of  loans, 
whether  real  estate  or  other,  the  nature 
of  security  for  loans,  the  retention  or 
resale  of  loans  it  originates,  and  the 
nature  of  those  loans  as  to  fixed  or 
variable  interest  rates.  Also,  the 
disclosure  should  explain  any 
significant  impact  to  the  institution  as  a 
result  of  any  material  acquisitions. 

This  substantive  textual  explanation 
regarding  the  nature  of  the  business 
conducted  by  the  institution  provides  a 
basis  for  deletion  of  certain  of  the 
detailed  tabular  data  cuirentiy  required 
by  Item  7. 

B.  Selected  Statement  of  Financial  Data  . 

Current  Item  7(b)  is  proposed  to  be 
revised  to  conform  substantially  to  Item 
301  of  Regulation  S-K.  Selected 
Financial  Data,  17  CFR  %  229.301. 
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Information  would  be  required  for  the 
preceding  Bve  fiscal  years  and  for  any 
required  interim  period,  on  a 
comparative  basis  with  the  equivalent 
period  of  the  past  fiscal  year.  The 
proposed  captions  are  modified  from 
those  contained  in  the  Instructions  to 
Item  301  of  Regulation  S-K  to  apply 
specifically  to  a  savings  and  loan 
institution  which  historically  has  existed 
as  a  mutual  organization.  The  new 
captions  would  include:  (1)  Total 
interest  income;  (2)  Total  interest 
expense;  (3)  income  (loss)  from 
continuing  operations;  (4)  total  loans;  (5] 
total  assets;  (6]  total  savings  accounts; 
(7)  total  borrowings;  (8)  total  net  worth; 
and  (9)  number  of  offices,  indicating 
which  offices  are  full  service.  The  Item 
also  would  encourage  institutions  to 
include  additional  information  which 
they  believe  would  aid  investors  and 
other  users.  In  addition,  the  Item  would 
provide  for  inclusion  of  information 
regarding  changing  prices  required  by 
FASB  Statement  of  Financial 
Accounting  Standards  No.  33,  Financial 
Reporting  and  Changing  Prices  ("SPAS 
33"). 

Since  the  proposed  revised  tabular 
presentation  would  include  appropriate 
income  statement  information.  Item 
15(b)  of  Form  PS  would  be  revised  to 
require  Statements  of  Operations  and 
Stockholders'  Equity  for  each  of  the  last 
three  years,  rather  then  for  the  five-year 
period  now  required. 

In  summary,  it  is  intended  that  the 
revised  Selected  Financial  Data  table 
would  present  significant  five-year  trend 
data  relating  to  an  institution's  financial 
condition  and  resuJts  of  continuing 
operations.  The  Board  believes  that  this 
treatment  would  present  in  a  balanced 
manner  all  significant  components  of  the 
institution's  financial  condition  without 
unduly  emphasizing  one  or  more  aspects 
of  that  condition,  such  as  income  or 
revenues. 

C.  Management's  Discussion  and 
Analysis  of  Financial  Condition  and 
ResuJts  of  Operations 

There  is  proposed  to  be  included  in 
Item  7,  as  new  paragraph  (c),  a  section 
entitled  "Management's  Discussion  and 
Analysis  of  Financial  Condition  and 
Results  of  Operations"  ("Management's 
Discussion").  Item  7(c)  would  be 
substantially  identical  to  Item  303  of 
RegulaUon  S-K,  17  CFR  229.303,  and 
would  replace  the  Management's 
Discussion  currently  required  by  Note  3 
to  Item  15  of  Form  PS. 

The  major  features  of  the  proposed 
new  Management's  Discussion  are  as 
follows: 


(1)  The  discussion  would  focus  on  the 
financial  statements  and  not  center  only 
upon  the  Statement  of  Operations. 

(2)  The  discussion  would  include  the 
following  financial  aspects  of  the 
institution's  business — liquidity,  capital 
resources,  and  results  of  operations. 

(3)  Within  each  area  of  the  discussion, 
there  would  be  emphasis  upon  favorable 
or  unfavorable  trends  and  upon  the 
identification  of  significant  events  or 
uncertainties. 

(4)  Information  concerning  the  effects 
of  inflation  and  changing  prices  would 
be  presented  to  the  extent  required  by 
SFAS  33. 

(5)  The  percentage  tests  and  line-by- 
line analysis  encom-aged  by  the  current 
requirements  of  Note  3  to  Item  15  of 
Form  PS  would  be  eliminated.  However, 
the  proposed  Management's  Discussion 
would  indicate  that  the  causes  of 
material  changes  in  the  line  items 
should  be  discussed. 

(6)  The  proposed  Item  encourages  the 
presentation  of  projections  or  other 
forward-looking  information,  on  a 
voluntary  basis.  To  facilitate  this,  the 
Board  proposes  to  adopt  a  new 

S  563d.3b-6  of  the  Insurance  Regulations 
to  clarify  the  applicabihty  of  the  Board's 
safe-harbor  rule  for  projections,  17  CFR 
5  240.3b-6. 

These  changes  are  proposed  as  a 
result  of  the  Board's  concern  that  the 
disclosure  elicited  by  the  current 
requirements  of  Note  3  to  Item  15  of 
Form  PS  is  not  fulfilling  originally 
contemplated  objectives.  Existing 
percentage  tests  often  are  applied 
without  regard  to  any  concept  of 
materiaUty  to  the  institution's  business. 
Accordingly,  although  some  portions  of 
the  resulting  discussion  may  be 
meaningful,  the  meaningful  discussion  is 
often  obscured  by  the  inclusion  of 
material  which  is  of  little  relevance.  In 
addition,  the  Board  is  concerned  that  the 
focus  of  Note  3  may  be  too  narrow.  In 
today's  environment  there  is  a  growing 
need  to  analyze  an  enterprise's  hquidity 
and  capital  resources,  in  addition  to  its 
revenues  and  income.  The  narrow 
approach  set  forth  in  Note  3  does  not 
ordinarily  produce  a  disctission  which 
focuses  upon  the  financial  condition  of 
the  enterprise  as  a  whole.  Finally,  the 
proposed  changes  conform  conversion 
disclosure  requirements  to  1934  Act 
requirements. 

While  the  Board  recognizes  that  the 
terms  "Uquidity"  and  "capital 
resources"  lack  some- precision  in 
definition,  it  is  beheved  that  additional 
specificity  would  decrease  the  flexibility 
needed  by  management  for  a  meaningful 
discussion.  In  this  light,  the  liquidity  and 
capital  resources  discussions  may  be 


combined.  It  is  not  intended  that 
liquidity  merely  mean  "liquid  assets"  as 
defined  by  S  523.10  of  the  Regulations 
for  the  Federal  Home  Loan  Bank  System 
("Bank  System  Regulations"),  although 
discussion  regarding  compliance  with 
the  liquidity  requirements  imposed  by 
S  523.11  of  the  Bank  System  Regulations 
may  form  a  part  of  the  discussion 
regarding  liquidity.  Rather,  it  is  intended 
that  the  Management's  ENscussion 
provide  a  substantive  explanation  of  the 
institution's  liquidy  and  capital 
resources.  Comments  which  merely 
state  that  liquidity  is  adequate  or  that 
committed  resoiu^es  are  at  a 
satisfactory  level  would  not  be 
acceptable.  A  narrative  discussion  of 
the  risk  elements  included  in  the 
institution's  loan,  investment,  and  real 
estate  portfohos  would  be  appropriate. 

D.  Mergers  and  Acquisitions 

It  is  proposed  to  delete  current  Item 
7(c)  of  Form  PS  which  requires  a  tabular 
presentation  regarding  recent  mergers, 
bidk  purchases  of  assets,  and  similar 
acquisitions.  This  deletion  is  proposed 
to  be  made  because  adequate  disclosure 
regarding  mergers  and  acquisitions 
should  be  included  in  response  to  the 
requirements  for  textual  disclosure 
regarding  developments  in  the  business 
of  the  applicant,  the  management's 
discussion  and  analysis  of  the  financial 
condition  and  results  of  operation,  and 
the  incorporation  of  the  financial 
statement  disclosure  requirements  of 
Rules  3-07  and  3-08  of  Regulation  S-X. 
17  CFR  §5  210.3-07  and  3-Oa 

E.  Lending  and  Savings  Activities 

The  proposed  amendments  delete  the 
requirements  for  a  five-year  tabular 
presentation  of:  (1)  Loans  by  type.  Item 
7(d)(2);  (2)  loan  activity.  Item  7  (d)(3);  (3) 
loan  origination  fees.  Item  7(d)(7);  (4) 
scheduled  items.  Item  7(d)(9);  and  (5) 
savings  accounts.  Item  7(e).  In  addition, 
Item  7(d)(8),  which  requires  disclosure  of 
the  method  of  loan-origination  fee  and 
discount  amortization,  would  be  deleted. 
Certain  information  regarding  the 
institution's  mortgage  market  activity 
and  the  significance  of  its  service  fee 
income,  required  under  current  Item 
7(d)(3),  would  be  rearranged  and 
included  in  the  textual  description 
contemplated  by  the  current  Item 
7(d)(1). 

These  sections  of  current  Item  7  were 
initially  adopted  because  the  Board  was 
mindful  of  an  investor's  need  to  assess 
uncertainties  and  changes  in  the  risk 
characteristics  of  loan  portfolios. 
Accordingly,  current  Item  7  calls  for 
extensive  disclosure  concerning  loan 
portfolios  and  related  items.  The 
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information  was  intended  to  provide 
information  to  facilitate  analysis  and 
comparison  of  sources  of  income  and 
exposure  to  dsks. 

It  is  anticipated,  however,  that  the 
proposed  revisions  to  the  narrative 
description  of  business  and 
Management's  Discussion  will  make 
clear  that  appropriate  disdosure 
regarding  the  significance  ol  any 
materia]  information  currently  presented 
in  the  deleted  tables  is  required  to  be 
explained  to  investors.  This  narrative 
presentation  should  incorporate  the 
required  information  in  a  format  that  is 
more  readable  and  understandable  to 
investors.  Moreover,  a  significant 
portion  of  the  tabular  information,  for  a 
three-year  period  rather  than  for  a  five- 
year  period,  would  be  required  to  be 
included  in  the  institution's  financial 
statements  or  notes  thereto  pursuant  to 
the  requirements  of  proposed  revised 
Part  563c  of  the  Insurance  Regulations 
(12  CFR  563C.102).  For  example, 
disclosure  would  be  required  of  the 
amounts  of  loans  in  each  of  the 
following  categories:  (1)  Real  estate- 
mortgage,  (2)  Real  estate-construction, 
(3)  Installment  and  (4)  Commercial, 
financial,  and  agricuhurai. 

The  proposed  deletions  would  relieve 
instituti<ms  from  the  five-year 
presentatioo  now  required  and  from 
disclosure  of  certain  specific  detail  that 
does  not  significantly  aid  investors.  In 
addition,  the  deletions  would  avoid  the 
duplication  of  disclosure  required  in  the 
financial  statements.  It  is  anticipated 
that  these  changes  would  {Htivide  a 
more  meaningful  presentation  to 
investors  and  avoid  the  tendency  merely 
to  include  detailed  tabular  data  without 
appropriate  commentary. 

Also,  under  the  proposal  the  tabular 
presentation  regarding  the  interest-rate 
differential  betiveen  the  interest  earned 
on  assets  and  the  cost  of  funds  would  be 
revised  and  expanded;  and  disclosure 
concerning  federal  regulation  of  the 
institution,  including  the  institution's 
compliance  with  the  Board's  net  worth 
requirements,  would  be  clarified. 
Finally,  proposed  new  Item  7(e)(5) 
would  require  a  table  presenting  return 
on  assets,  return  on  equity,  and  the  ratio 
of  equity  to  assets. 

5.  Item  J5  of  Form  PS, 

It  is  proposed  to  replace  the 
Management's  Discusnon  required 
under  current  Note  3  with  the  new 
Management's  Discussion  discussed 
imder  Item  7.  In  addition,  in  light  of  the 
revised  Selected  Financial  Data  table 
proposed  to  be  included  under  Item  7,  it 
is  pwopoeed  to  require  income 
statements  for  each  of  die  past  diree 
years,  and  requisite  tnterln  period,  and 
balance  sheets  for  each  of  die  past  two 


years,  and  requisite  interim  period.  TTie 
provision  regarding  the  timeliness  of  the 
financial  statements  is  proposed  to  be 
revised  to  require  unaudited  interim 
financial  statements  if  the  audited 
financial  statements  are  not  %vithin  135 
days  of  Board  approval  of  the 
conversion  application.  Also,  it  is 
proposed  that  the  disclosure  required  in 
connection  with  a  business  acquired  or 
to  be  acquired.  Item  ISIf).  be  revised  to 
conform  to  that  required  by  Rules  3-07 
and  3-08  of  Regulation  S-X  of  Uie  SEC. 

6.  Other  Items  of  Form  PS. 

It  is  proposed  to  revise  Form  PS  as 
follows:  (1)  Paragraph  (f)  of  Item  8. 
Description  of  Plan  of  Conversion,  to 
remove  an  instruction  that  has  caused 
confusion  regarding  apimjpriate 
disclosure;  (2)  Item  10,  CapitaHzation 
Table,  to  clarify  appropriate 
presentation;  (3)  and  Item  13.  New 
charter,  bylaws  or  odter  documents,  to 
delete  reference  to  possible  optional 
charter  provisioBS. 

7.  Form  OC,  Offering  Cirailar. 

It  is  proposed  tiiat  the  subscription 
offering  circular  be  required  to  include 
any  financial  statements  ni^ch.  of 
necessity,  would  be  required  in  a 
subseqmnt  pubbc  offering  circular.  This 
would  coordinate  the  disclosure 
required  in  the  subscription  and  public 
offerings. 

B.  Part  S63c— Accounting 
Requirements. 

It  is  proposed  tibat  §  563cl  of  die 
Insurance  Regulations,  which  concents 
the  form  and  cimtent  of  financial 
statements  required  in  various  filings 
with  the  Board,  be  revised  as  follows. 

(1)  It  would  be  specifically  provided 
that  financial  statements  governed  by 
Subpart  A  of  Part  563c  shall  be  prepared 
and  presented  in  accordance  with 
generaUy  accqjted  accounting  principles 
("GAAP"),  except  as  otherwise  provided 
by  rule,  regidation  or  order  of  the  Board. 

(2)  It  would  be  provided  that  the  form 
and  content  of  the  financial  statements 
shall  conform  to  a  new  Subpart  C 
Financial  Statement  Presentation, 
except  as  otherwise  provided  by  rule, 
regulation  or  order  of  the  Board. 
Proposed  Subpart  C  would  prescribe, 
pursuant  to  the  proposed  revisions  of 

§  563al,  the  form  and  content  of 
financial  statements  included  in  filings 
with  the  Board  under  the  Conversion 
Regulations,  the  1934  Act,  and  S9  563.7- 
4,  563.8  and  563.8-1  of  the  Insurance 
Regulations  relating  to  certain  offerings 
of  mutual  capital  certificates  and  debt 
securities. 

(3)  Subpart  A  of  Part  563c  would  be 
extended  to  filings  widi  the  Board  under 
the  1934  Act,  as  provided  in  proposed 
§563d.2ia 


(4)  Articles  1  dirou^  4  of  Regulation 
S-X  would  be  incorporated  by 
reference,  and  die  present  incorporation 
of  parts  of  Articles  5  and  9  of  Regulation 
S-X  would  be  deleted. 

In  addition,  it  is  proposed  to  delete 
i  56304,  General  Notes  to  Financial 
Statements;  §  5e3c.e.  Balance  Sheets; 
S  563C.7.  Income  Statements;  S  563c. a 
Statement  of  Changes  in  Financial 
Position;  and  §  563C.9,  What  Schedules 
are  to  be  FOed.  Except  as  mitlined 
below,  the  disclosure  required  by  these 
sections  will  be  required  by  GAAP. 
Artides  1  throng  4  of  Regulation  S-X, 
or  die  proposed  Subpart  C  the  results  of 
the  proposed  amenchnents  follow. 

(i)  Section  563a6(d)  Accrued  Interest 
Receivable  on  Loans. 

GAAP  requires  the  amount  to  be 
separately  disdosed  only  if  it  is 
material.  Hie  note  disdosure  of  ~60 
days  plus"  delinquent  interest  is 
dropped  since  collectibiKty  problems 
are  addressed  by  the  determination  of 
die  loan  loss  reserve. 

(ii)  Section  563c.6(i)  Investment  in 
stock  of  a  Federal  Home  Loan  Bank. 

Rather  than  a  separate  line  item,  tins 
amount  would  be  induded  as  "odier 
investment  security"  and  would  be 
separately  disdosed  in  the  notes. 

(iii)  Section  563a6(kJ  Savings 
accounts. 

Proposed  Subpart  C  would  expand  the 
disdosure  in  the  notes  to  show  maturity 
by  interest-rate  group  as  of  the  most 
current  balance  sheet.  This  disdosure 
would  consist  of  a  table  showing 
balances  of  certificates  by  interest-rate 
groups  (no  more  dian  200  basis-point 
range  per  group),  with  each  group's 
maturity  shown  for  the  following 
periods:  less  than  1  yetir,  1  to  2  years,  2 
to  3  years,  and  greater  than  3  years, 
(iv)  Section  563c.6(l)  Loans  in  Process. 
Proposed  Subpart  C  woidd  require 
this  amount  to  be  shown  as  a  deduction 
from  gross  loans  to  arrive  at  net  loans 
outstanding.  Iliis  would  reduce  the 
asset  "loans"  to  the  amount  which  is 
outstanding  as  of  the  balance-sheet  date 
and  is  actually  eeiming  interest.  The 
loans-in-process  amount  will  continue  to 
be  disdosed  in  the  loan  note  as 
undisbursed  but  approved  loans. 

(v)  Section  563c.8— Statement  of 
Changes  in  Financial  Position. 

General  instructions  woidd  replace 
the  details  specified  in  the  aineni 
regulation. 

(vi)  Section  5030.9— What  Schedules 
are  to  be  Filed 

Schedule  I— SecnrMes  and  Related 
Maturities:  This  schedule  would  be 
eliminated.  The  required  (fisdoeure  in 
the  financial  statements  of  maricet  value 
of  the  investment  securities  enables 
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investors  to  assess  the  liquidity  of  the 
portfolio.  Scheduled  maturity  has 
become  less  meaningful  because  of  the 
development  of  active  secondary 
markets. 

Schedule  II — Amoimts  Receivable 
from  Related  Parties,  and  Underwriters, 
Promoters,  and  Employees  other  than 
Related  Parties:  No  basic  change  would 
be  made  in  this  schedule.  It  would  be 
designated  as  Schedule  I  and  its  title 
changed  to  "Amounts  Receivable  from 
Certain  Persons." 

Schedule  III — Investments  in.  Equity 
in.  Earnings  of,  and  Dividends  Received 
from  Affiliates  and  Other  Persons:  This 
schedule  would  remain  unchanged.  It 
would  be  redesignated  as  Schedule  IV. 

Schedule  IV— Slow  Loans:  This 
schedule  would  be  eliminated  since  the 
required  loan  loss  reserve  disclosure 
would  cover  estimated  losses  due  to 
uncollectible  accounts. 

Schedule  V — Bonds,  Mortgages,  and 
Similar  Debt  This  schedule  would  be 
eliminated  since  the  same  information  is 
required  to  be  disclosed  in  the  financial 
statement  notes. 

Schedule  VI — Guarantees  of 
Securities  of  Other  Issuers;  Schedule 
Vn — Valuation  and  Qualifying  Accounts 
and  Reserves:  These  schedules  would 
remain  unchanged.  They  would  be 
redesignated  as  Schedules  III  and  II. 
respectively. 

Schedule  Vm— Capital  Shares: 
Schedule  IX — Warrants  or  Rights; 
Schedule  X — Other  Securities;  and 
Schedule  XI — Intangible  Assets 
Schedule:  These  schedules  would  be 
eliminated  since  comparable  disclosure 
is  required  in  the  flnancial  statements. 

9.  Part  563d— Securities  of  Insured 
Ingtitutiont 

Two  new  sections  are  proposed  to  be 
added  to  Part  563d.  The  first.  S  563d.210. 
would  incorporate  by  reference  §  563c.l 
as  governing  the  form  and  content  of 
financial  statements  in  1934  Act  filings. 
The  second.  S  563d.3b-6,  would  clarify 
the  Board's  safe-harbor  rule  for 
projections,  17  CFR  i  240.3b-6,  in  order 
to  encourage  projections  in  conversion 
proxy  statements  and  offering  circulars. 

m.  OGC  Interpretatioii  Regarding 
Descriptkn  of  Businesa 

The  Board  proposes  to  adopt  and 
codify  as  |  563d.802  an  interpretation  of 
its  Office  of  General  Counsel  that  would 
instruct  1934  Act  registrants  to  conform 
the  description  of  business  required  in 
Form  lOK  annual  reports  and  other 
filings  to  Item  7  of  Form  PS  as  a 
substitute  for  SEC  staff  guidehnes  for 
Bank  Holding  Companies,  Exchange  Act 
Industry  Guide  3, 17  CFR  9S  229.802(c) 
and24L 


List  of  Subjects  in  12  CFR  Farts  563b, 
563G  and  563d 

Accounting,  Savings  and  loan 
associations,  Securities. 

Initial  Regulatory  Analysis 

The  elements  of  regulatory  analysis 
for  major  proposed  regulations  required 
by  Board  Resolution  No.  80-584 
(September  11, 1980)  have  been 
incorporated  into  the  supplementary 
information  regarding  the  proposals. 
Pursuant  to  Section  3  of  the  Regulatory 
Flexibility  Act  Pub.  L  No.  96-354,  94 
Stat.  1164  (September  19, 1980).  the 
Board  is  providing  the  following 
regulatory  flexibility  analysis. 

1.  Reasons,  objective,  and  legal  basis 
underlying  the  proposed  rules.  Iliese 
elements  have  been  incorporated 
elsewhere  in  the  supplementary 
information  regarding  the  proposals. 

2.  Small  entities  to  which  the 
proposed  rules  will  apply.  The  proposed 
rules  will  apply  only  to  institutions  the 
accounts  of  which  are  insured  by  the 
Federal  Savings  and  Loan  Insurance 
Corporation  and  which  (i)  are 
converting  from  a  mutual  institution  to 
the  stock  form  of  organization,  (ii)  have 
a  class  of  equity  securities  required  to 
be  registered  under  the  1934  Act.  or  (iii) 
are  offering  for  sale  mutual  capital 
certificates  or  debt  securities  under 
certain  circumstances.  Affected 
institutions  generally  would  not  b« 
considered  small  entities  because  of 
their  asset  size  and  diffuse  ownership. 

3.  Impact  of  the  proposed  rules  on 
small  institutions.  Since  the  proposed 
amendments  are  designed  to  simplify 
and  clarify  the  existing  disclosure 
obligations  of  certain  insured  savings 
and  loan  institutions,  they  would  benefit 
insured  savings  and  loan  institutions 
which  may  be  considered  small  entities. 

4.  Overiapping  or  conflicting  Federal 
rules.  There  are  no  known  Federal  rules 
that  may  duplicate,  overlap  or  conflict 
with  the  proposal. 

5.  Altematires  to  the  proposed  rules. 
The  proposals  constitute  amendments  to 
existing  rules,  and,  therefore,  are 
themselves  an  alternative  to  the  existing 
rules.  The  proposed  rules  clarify  the 
requirements  for  disclosure  to  the  public 
of  information  material  to  investment 
and  ownership  decisions.  It  is  not 
possible  to  eliminate  or  significantly 
modify  these  requirements  for  smaller 
entities  engaged  in  the  activities 
governed  by  the  applicable  rules,  since 
the  disclosure  is  mandated  by  the  nature 
of  the  activity  engaged  in  by  the  affected 
institution  rather  than  by  the  identity  or 
the  size  of  the  affected  Institution. 


Statutory  Authority  and  Findings 

The  Board  hereby  proposes  the 
amendments  to  Parts  563b  and  563c  of 
the  Insurance  Regulations  pursuant  to 
the  authority  set  forth  in  Sections  402, 
403  and  407  of  the  National  Housing  Act, 
48  Stat.  1256, 1257  and  1260,  as 
amended,  12  U.S.C.  1725. 1726  and  1730; 
in  Sections  of  the  Home  Owners'  Loan 
Act  of  1933, 48  Stat.  132.  as  amended.  12 
U.S.C.  1464;  and  in  Reorg.  Plan  No.  3  of 
1947, 12  FR  4981,  3  CFR  1071  (1943  48 
Comp.).  The  Board  hereby  proposes  the 
amendments  to  Part  563d  of  the 
Insurance  Regulations  pursuant  to  the 
authority  set  forth  in  Sections  3(d),  12. 
13, 14  and  23  of  the  Securities  Exchange 
Act  of  1934  (the  "1934  Act").  48  Stat.  881. 
as  amended.  15  U.S.C.  78a  et  seq.,  and  in 
Reorg.  Plan  No.  3  of  1947. 12  FR  4981.  3 
CFR  Part  1071  (1943-48  Comp.).  Pursuant 
to  the  requirements  of  Section  12(i)  of 
the  1934  Act.  the  Board  finds  that  the 
proposed  amendments  to  its  1934  Act 
rules.  Part  563d  of  the  Insurance 
Regulations,  are  substantially  similar  to 
regulations  and  rules  issued  by  the  SEC. 
Also,  as  required  by  Section  23(a)  of  the 
1934  Act  the  Board  has  specifically 
considered  the  impact  that  these  actions 
taken  pursuant  to  the  1934  Act  would 
have  on  competition  and  has  concluded 
that  they  would  impose  no  significant 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  1934  Act 

Accordingly,  the  Federal  Home  Loan 
Bank  Board  hereby  proposes  to  amend 
Parts  563b.  563c  and  563d  of  Subchapter 
D,  Chapter  V  of  Title  12.  Code  of  Federal 
Regulations,  as  set  forth  below. 

Federal  Home  Loan  Bank  Board 

SUBCHAPTER  D— FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  563b— CONVERSIONS  FROM 
MUTUAL  TO  STOCK  FORM 

§S63b.9    [AiiMnded] 

1.  Amend  Forms  AC.  PS.  and  OC 
following  i  563b.9,  as  follows: 

(a)  Amend  Form  AC  by  revising  Item 
7; 

(b)  Amend  Form  PS  bjr 

(i)  Revising  Item  6  of  the  Index  to 
Items; 

(ii)  Revising  prefatory  Note  2,  items  5 
and  6,  paragraphs  (a)  through  (f)  and 
paragraph  (n)  of  item  7; 

(iii)  Removing  the  instruction  to 
paragraph  (f)  of  item  8; 

(iv)  Revising  paragraph  (a)  of  Item  9  . 
and  adding  a  new  paragraph  (d); 

(v)  Revising  item  10  and  the 
introductory  text  of  item  13; 
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(vi)  Revising  para^^pbs  (a)  throo^ 
(c)  and  paragraphs  (e)  and  {f)  of  item  15, 
and  removing  Note  3  therefrom:  and 

(cj  Amend  Form  OC  by  revising 
paragraph  (2)  of  item  2. 

Fom  AC 

[Facing  Sheet] 

Federal  Home  Loan  Bank  Board.  Federal 

Savings  and  Loan  Insurance  Coiporaticu, 
1700  G  Street  NW.,  Washingtoa  D.C. 
20552 

Application  for  Conversion 

Item  7.  Savings  Account  Bahnces  of 
Personnel.  For  each  director  and  officer  of 
the  applicant  whose  total  account  balances, 
including  the  balances  of  each  associate  of 
the  foregoing  persons,  were  more  than 
$100,000  as  of  the  eligibility  record  date  and 
which  balances  had  increased  by  more  than 
25  percent  during  the  two  year  period  prior  to 
that  date,  set  forth  in  tabular  (arm  his  total 
account  balances  as  of  (a)  the  eligibiKty 
record  date;  (b)  each  of  the  eight  earnings 
distribution  dates  of  the  af^licant 
immediately  preceding  such  date;  and  (c)  fte 
most  recent  earnings  distribution  date. 
*         •         *         •         * 

FonnPS 

[Facing  Sheet] 

Federal  Home  Loan  Bank  Board.  Federal 

Savings  and  Loan  Insurance  Corporation. 
1700  G  Street  NW..  WaahiAgton.  D.C 
20552 

Proxy  Statement 

Proxy  Stele  Form 
Index  to  Items 


^tem  6.  Management  remuneration  and 
transactions. 


Fonn  PS— Information  Required  in 
Conversion  Proxy  Statement 

Notes 

*        *         *         *         • 

2.  The  proxy  statement  shall  include  such 
information  which  the  General  Counsel  or  the 
Director  of  the  DivisicMi  of  Securities  and 
Corporate  Analysis  of  the  Office  of  General 
Counsel  by  interpretative  release  or 
otherwise  has  deemed  necessary  to  comply 
with  items  of  this  Form  PS. 
***** 

Item  5.  Director  and  executive  officers. 

(a)  Furnish  the  information  called  for  by 
Item  401  of  Regulation  S-K,  17  CFR  229.401, 
and  Item  8,  Directors  and  executive  officers, 
of  Regulation  14A,  17  CFR  240.14a-im.  that 
would  be  required  in  a  registration  statement 
or  a  proxy  statement  filed  under  the 
Securities  Exchange  Act  of  1934, 15  U.S.C. 
78a  et  seq.  Unless  the  context  otherwise 
requires,  the  words  "registrant"  and  "issuer" 
in  Item  401  of  Regulation  S-K  and  Regulati(Hi 
14A  shall  refer  to  the  applicant  and  the  word 
"Commission"  in  those  regulations  shall  refer 
to  the  Federal  Home  Loan  Bank  Board. 


(b)  State  whether  oontrol  of  the  applicaal 
has  been  exercised  tlvough  the  nse  of  proxies 
and  the  nature  of  •ncfa  omitrol. 

Item  ft  Management  remuneration  and 
transactions. 

(a)  Furnish  the  information  called  for  by 
Item  402  and  instmcticn)  4  to  Item  103  of 
Regulation  S-K.  17  CFR  229.402  and  229.103, 
that  would  be  required  in  a  registration 
statement  or  a  proxy  statement  filed  under 
the  Securities  Exchange  Act  of  1934. 15  U5.C 
78a  et  seq.  Unless  the  context  otherwise 
requires,  the  words  "registrant"  and 
"Commission"  in  Items  402  and  103  of 
Regulation  S-K  shaD  refer  to  the  applicant 
and  to  the  Federal  Home  Loan  Bank  Board, 
respectively. 

(b)  For  purposes  of  the  disclosm«  required 
by  this  Item  6,  Item  402(f)  of  Regulation  S-K 
shall  be  deemed  to  require  disclosure  of 
transactions  in  which  the  identified  persons 
had  or  will  have  a  direct  or  indirect  maierial 
interest  to  which  any  borrower  from  the 
applicant  or  any  of  its  subsidiaries  was  or  is 
to  be  a  party.  For  purposes  of  this  section,  a 
person  shall  not  be  deemed  a  borrower  on 
the  basis  of:  (i)  any  loan,  which  is  not 
delinquent  by  more  flian  30  days  or  in 
default  secured  by  a  first  Hen  on  his  personal 
residence  where  snch  loan  was  made  in  the 
ordinary  coiase  of  business,  on  substantially 
the  same  terms,  including  interest  rates  and 
collateral  as  those  prevailing  at  the  time  for 
comparable  transactions  with  other  persons, 
and  did  not  involve  more  than  the  normal 
risk  of  collectibility  or  present  other 
unfavorable  features:  (ii)  any  loan  secured  by 
a  savings  account;  or  (iii)  any  loan,  which 
aggregated  with  all  other  loans  not  covered 
by  (i)  or  (ii)  above  to  such  person,  does  not 
exceed  $104100  and  does  not  present  other 
features  which  would  otherwise  require 
disclosure  under  Item  402(f)  of  Regulation 
S-K. 

Item  7.  Business  of  the  apj^icont 
(a)  Narrative  description  of  business. 
Discuss  briefly  the  organizational  history  of 
the  applicant  including  the  year  of 
organization,  the  identity  of  the  chartering 
authority,  and  any  material  charter 
conversions.  Describe  the  business  done  and 
intended  to  be  done  by  the  applicant  and  its 
subsidiaries.  This  should  include  a 
description  of  the  general  development  of  the 
business  of  the  applicant  and  any 
predecessorfs)  during  the  past  five  years,  or 
such  shorter  period  as  die  applicant  may 
have  been  engaged  in  business.  Information 
shall  be  disclosed  for  eariier  periods  if 
material  to  an  understanding  of  the  general 
development  of  die  business.  Any  material 
changes  in  the  mode  of  conducting  the 
business  should  be  discussed. 

Consideration  should  be  given  to  inclusion 
of  a  description  of  the  applicant's  historical 
practices,  including  the  average  remaining 
term  to  maturity  of  its  portfobo  of  mortgage 
loans,  and  present  intention  regarding  the 
making  of  loans,  whether  real  estate  or  other, 
the  nature  of  security  received,  the  terms  of 
loans,  whether  carrying  fixed  or  variable 
interest  rates,  and  die  retenhon  of  loans  or 
their  resale  in  secondary  mortgage  markets. 
Historical  description  might  require  a  general 
identification  of  the  magnitude  of  various 
activities.  Alsa  explain  any  significant 


impact  to  die  instftntioD  as  a  lenJt  of  any 
material  acquisitions. 

(b)  Selected  financial  darta.  Furnish  in 
comparative  columnar  form  a  summary  of 
selected  financial  data  for  the  applicant  for 

(i)  Each  of  the  last  five  fiscal  years  of  the 
appUcant  (or  for  the  life  of  the  applicant  and 
its  predecessors,  if  less):  and 

(ii)  Any  additional  fiscal  years  necessary  to 
keep  the  summary  fitm  being  misleading. 

Instructions.  1.  Tlie  purpose  of  the 
summary  of  selected  financial  data  shall  be 
to  supply  in  convenient  and  readable  fonnat 
selected  data  which  highlight  sj^oificaot 
trends  in  the  applicant's  finaBcial  condition 
and  results  of  operatioos. 

Z.  Subject  to  appropriate  variatkn  to 
confoirm  to  the  nature  c^  the  applicant's 
business,  the  following  items,  as  a  minimum, 
shall  be  included  in  the  fwnmary  total 
interest  income;  total  interest  expense: 
income  (loas)  boa  oontiiMung  operations; 
total  loans;  total  assets;  total  savii^s;  total 
borrowiogs;  total  net  worth;  and  number  of 
o£5ces,  mdirating  which  offices  are  full 
service.  Apphcants  may  include  additional 
items  wladi  Aey  believe  would  enhance 
understaodiiig  and  highhght  trends  in  dieir 
financial  oonditiaa  and  results  of  operatioos. 
Briefly  deaoibe,  or  craas-referenoe  to  a 
discussion  of.  factors  such  as  acoo«nting 
changes,  business  combinatkHis  or 
dispositions  of  business  operations,  that 
materially  affect  the  comparability  of  the 
infonaatkiB  reflected  in  selected  financial 
data.  DiacussioM  ti,  or  reference  to.  any 
material  nnoertaiaties  abould  also  be 
incinded  where  those  matters  might  cause  the 
daU  reflected  not  to  be  indicative  of  die 
appUcant's  foture  financial  condition  or 
results  of  operations. 

3.  llKMe  applicants  whidi  are  required  to 
provide  five-year  summary  infonnation  in 
accordance  with  the  Financial  Acooioiting 
Standards  Board's  Statement  of  Financial 
Accounting  Standards  No.  33  ("SFAS  33") 
may  combine  such  information  with  the 
selected  financial  data  appearing  ptasuant  to 
this  Item. 

4.  All  references  to  the  applicant  in  the 
Summary  and  in  these  instructions  shall 
mean  the  applicant  and  its  consolidated 
subsidiaries. 

5.  If  interim  period  financial  statements  are 
included,  or  are  required  to  be  included  by 
Item  16.  applicants  should  consider  whether 
any  or  all  of  die  selected  financial  data 
should  be  updated  for  the  interim  period  to 
reflect  a  material  change  in  the  trends 
indicated;  where  such  updating  information  is 
necessary,  apphcants  shall  provide  the 
information  on  a  comparative  basis  unless 
not  necessary  to  an  understanding  of  the 
updating  information. 

(c)  Management's  discussion  and  analysis 
of  financial  condition  and  results  of 
operations. 

(1)  Discuss  appUcant's  financial  condition, 
changes  in  financial  condition  and  residts  of 
operations.  The  discussion  shall  provide 
information  as  specified  in  paragraphs  (A), 
(B),  and  (C)  of  tUs  subsection  writh  respect  to 
liquidity,  capital  resources,  and  results  of 
operations,  and  should  also  provide  all  other 
information  whidi  die  appHcant  believes  to 
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be  necessary  to  an  understanding  of  its 
financial  cxmdition,  changes  in  financial 
condition  and  results  of  operations. 
Discussions  of  liquidity  and  capital  resources 
may  be  combined  whenever  the  two  topics 
are  interrelated.  Where  in  the  applicant's 
judgaient  a  discassion  of  sabdivisions  of  the 
applicant's  business  would  be  appropriate  to 
an  understanding  of  the  bvsiness,  the 
discussion  should  focus  on  each  relevant, 
reportable  segment  or  other  subdivision  of 
the  business  and  on  the  applicant  as  a  whole. 

(A)  Liquidity.  Identify  any  known  treads  or 
any  known  demands,  commitments,  events  or 
uncertainties  which  will  result  in  or  whioii 
are  reasonably  likely  to  result  in  the 
applicant's  liquidity  increasing  or  deoreasfaig 
in  any  material  way.  If  a  material  dsfideoof 
is  identified,  indicate  the  course  of  actios 
which  the  applicant  has  taken  or  proposes  to 
take  to  remedy  the  deficiency.  Identify  and 
separately  describe  internal  and  external 
sources  of  liquidity,  and  briefly  discuss  aay     * 
material  unused  sources  of  liquid  assets. 
Comment  on  maturity  imbalances  between 
assets  and  liabilities  and  planned  activities  in 
the  secondary  mortgage  market. 

(B)  Committed  Resources,  (i)  Describe  the 
applicant's  material  commitments  for  loan 
fundings  or  other  expenditures  as  of  the  end 
of  the  latest  fiscal  period,  and  indicate  the 
general  purpose  of  the  commitments  and  the 
anticipated  source  of  funds  needed  to  fulfill 
the  commitments. 

(ii)  Describe  any  known  materia]  trends, 
favorable  or  unfavorable,  in  the  applicant's 
committed  resources.  Indicate  any  expected 
material  changes  in  the  mix  and  the  relative 
cost  of  the  resources.  This  discussion  should 
consider  changes  between  savings,  equity, 
debt  and  any  off-balanca  sheet  fmandng 
arrangements. 

(C)  Results  of  operations,  (i)  Desonbe  any 
unusual  or  infrequent  events  or  transactions 
or  any  significant  economic  changes  which 
materially  affected  the  amount  of  reported 
income  from  continuing  operations  and.  in 
each  case,  indicate  the  extent  to  which 
income  was  affected.  In  addition,  describe 
any  other  significant  oomponanls  of  revenues 
or  expense  which,  in  the  applicant's 
judgment,  should  be  described  in  order  to 
understand  the  applicant's  results  of 
operations. 

(ii)  Describe  any  known  trends  or 
uncertainties  which  have  had  or  which  tke 
applicant  reasonably  expects  will  have  a 
material  favorable  or  unfavorable  impact  on 
net  sales  or  revenues  or  Income  from 
continuing  operations.  If  the  applicant  knows 
of  events  which  will  cause  a  material  change 
in  the  relationship  between  costs  and 
revenues  (such  as  known  future  increases  in 
costs  of  money  or  interest  rates)  the  change 
in  the  relationship  should  be  disclosed. 

(iii)  To  the  extent  that  the  financial 
statements  disclose  material  increases  in 
interest  expense,  provide  a  narrative 
discussion  of  the  extent  to  which  the 
increases  are  attributable  to  increases  in 
rates  or  to  increases  in  volume. 

(iv)  For  the  three  most  recent  fiscal  years  of 
the  applicant,  or  for  those  fiscal  years 
beginning  after  December  25, 1979,  or  for 
those  fiscal  years  in  which  the  applicant  has 
been  engaged  in  busineee,  whichever  period 


is  shorter,  discuss  the  impact  of  inflation  and 
changing  prices  on  the  applicant's  revenues 
and  on  income  from  continuing  operations. 

(v)  For  the  most  recent  financial  statement 
presented,  discuss  any  unusual  risk 
characteristics  in  the  assets  of  the  applicant. 
This  would  iaotude  real  estate  developosent. 
significant  amounts  of  commercial  real  estate 
as  loan  collateral,  and  any  other  significant 
risk  factors  inherent  in  the  applicant's 
lending  or  investment  portfolios,  including 
significant  increases  in  scheduled  items. 

Instructions.  1.  The  apphcant's  discussion 
and  analysis  shall  be  of  the  financial 
statements  and  of  other  statistical  data  which 
the  applicant  believes  will  enhance  a  reader's 
understanding  of  its  financial  condition, 
changes  in  financial  condition,  and  results  of 
operations.  Generally,  the  discussion  should 
cover  the  three  year  period  covered  by  the 
financial  statements  and  should  utilize  year- 
to-year  comparisons  or  other  formats  which 
in  the  applicant's  judgment  enhance  a 
reader's  understanding.  However,  where 
trend  information  is  relevant,  reference  to  the 
five-year  selected  financial  data  appearing  in 
Item  7(b)  above  may  be  necessary. 

2.  The  purpose  of  the  discussion  and 
analysis  should  be  to  provide  to  investors 
and  other  users  information  relevant  to  an 
assessment  of  the  financial  condition  and 
results  of  operations  of  the  appliciint  as 
determined  by  evaluating  the  amounts  and 
certainty  of  cash  flows  from  operations  and 
from  outside  sources.  The  information 
provided  in  this  Item  7(c)  need  only  include 
that  which  is  available  to  the  applicant 
without  undue  effort  or  expense  and  which 
does  not  clearly  appear  in  the  applicant's 
financial  statements. 

3.  The  discussion  and  analysis  should 
specifically  focus  on  material  events  and 
uncertainties  known  to  managment  which 
would  cause  reported  financial  information 
not  to  be  neoesoarily  indicative  of  future 
operating  results  or  of  future  financial 
condition.  This  would  include  description  and 
amounts  of  (a]  matters  which  would  have  an 
impact  on  future  operations  and  have  not  had 
an  impact  in  the  past  and  (b)  matters  which 
have  had  an  impact  on  reported  operations 
and  are  not  expected  to  have  an  impact  upon 
future  operations. 

4.  Where  the  consolidated  financial 
statements  reveal  material  changes  from  yeer 
to  year  in  one  or  more  line  items,  the  causes 
for  the  changes  should  be  described  to  the 
extent  necessary  to  an  understanding  of  the 
applicant's  business  as  a  whole:  provided, 
however,  if  the  causes  for  a  change  in  one 
line  item  also  relate  to  other  line  items,  no 
repetition  is  required  and  a  line-by-line 
analysis  of  the  financial  statements  as  a 
whole  is  not  required  or  generally 
appropriate.  Applicants  need  not  recite  the 
amounts  of  changes  from  year  to  year  which 
are  readily  computable  from  the  financial 
statements.  The  discussion  should  not  merely 
repeat  numerical  data  contained  in  the 
consolidated  financial  statements. 

5.  The  term  "liquidity"  as  used  in 
paragraph  (c)(1)(A)  of  this  Item  7  refers  to  the 
ability  of  an  enterprise  to  generate  adequate 
amounts  of  cash  to  meet  the  enterprise's 
needs  for  cash.  Except  where  it  is  otherwise 
clear  from  the  discussion,  the  applicant 


should  indicate  those  balance  sheet 
conditions  or  income  or  cash  fiow  items 
which  the  registrant  believes  may  be 
indicators  of  its  hquidity  condition.  Liquidity 
generally  should  be  discussed  on  both  a  long- 
term  and  short-term  basis.  Tlie  issue  of 
Kquidity  should  be  discussed  in  the  context 
of  the  applicant's  own  business  or 
businesses.  Liquidity  does  not  necessarily 
mean  "liquid  assets"  as  defined  by  S  523.10  of 
the  Regulations  for  the  Federal  Home  Loan 
Bank  System. 

8.  Applicants  are  encouraged,  but  not 
required,  to  supoly  forward-looking 
information.  This  is  to  be  distinguished  from 
presently-known  data  which  will  impact 
upon  future  operating  results,  such  as  known 
future  increases  in  rates  or  other  costs.  This 
latter  data  is  required  to  be  disclosed.  Anjr 
forward-looking  information  supplied  is 
hereby  expressly  covered  by  the  safe  harbor 
rule  for  projections,  1 563d.3b-e  of  the 
Insurance  Regulations,  under  the 
circumstances  specified  in  that  section. 

7.  Applicants  which  are  required  to  provide 
narrative  explanations  of  supplementary 
information  disclosed  in  accordance  with 
paragraph  37  of  SFAS  33  may  combine  the 
explanations  with  their  discussion  and 
analysis  required  pursuant  to  this  provision 
or  they  may  supply  the  information 
separately.  If  the  statement  is  combined,  the 
supplementary  information  required  by  ^AS 
33  shall  be  located  in  reasonable  proximity  to 
the  discussion  and  analysis.  If  the  statement 
is  not  combined,  the  discussion  of  the  impact 
of  inflation  otherwise  required  by  this  item 
may  be  omitted  but  an  appropriate  cross 
reference  to  the  explanation  required  by 
paragraph  37  of  SFAS  33  shall  be  made. 

>.  Applicants  which  are  not  required  to 
provide  explanations  of  supplementary 
information  disclosed  in  accordance  with 
SFAS  33  may  discuss  the  effects  of  inflation 
and  change*  in  prices  in  whatever  manner 
appears  appropriate  under  the  circumstance's. 
Although  voluntary  compliance  with  SPAS  3.'i 
is  encouraged,  all  that  is  required  is  a  brief 
textual  presentation  of  management's  views. 
No  specific  numerical  financial  data  need  be 
presented. 

B.  AH  references  to  the  applicant  in  the 
discussion  and  in  these  instructions  shall 
mean  the  applicant  and  its  consolidated 
subsidiaries. 

(2)  If  interim  period  financial  statements 
are  included  or  are  required  to  be  included  by 
Item  15,  a  management's  discussion  and 
analysis  of  the  financial  condition  and  results 
of  operations  shall  be  provided  so  as  to 
enable  the  reader  to  assess  material  changes 
in  financial  condition  and  results  of 
operations  between  the  periods  specified  in 
(A)  and  (B)  below.  The  discussion  and 
analysis  shall  include  a  discussion  of 
material  changes  In  those  items  specifically 
listed  in  paragraph  jc)(l)  of  this  Item  7, 
except  that  the  impact  of  inflation  and 
changing  prices  on  operations  for  interim 
periods  need  not  be  addressed. 

(A)  Material  changes  in  financial 
condition.  Discuss  any  material  changes  In 
financial  condition  from  the  end  of  the 
preceding  fiscal  year  to  the  date  of  the  most 
recent  interim  balance  sheet  provided.  If  the 


Federal  Register  /  Vol.  47.  No.  95  /  Monday.  May  17.  1982  /  Proposed  Rules 21063 


interim  financial  ttatMnants  tnclud*  an  Interim 
balance  sheet  as  of  the  corresponding  interim 
date  of  the  preceding  fiscal  year,  any  material 
changes  in  financial  condition  from  that  date 
to  the  date  of  the  most  recent  interim  balance 
sheet  provided  shall  also  be  discussed.  If  I 

discussions  of  changes  from  both  the  end  and 
the  corresponding  interim  date  of  the 
preceding  fiscal  year  are  required  the 
discussions  may  be  combined  at  the 
discretion  of  the  appUcant 

(B)  Material  changes  in  results  of 
operations.  Discuss  any  material  changes  in 
the  applicant's  results  of  operations  with 
respect  to  the  most  recent  fiscal  year-to-date 
period  far  which  an  income  statement  is 
provided  end  the  corresponding  year-to-date 
period  of  the  preceding  fiscal  year.  If  the 
applicant  is  required  to  or  has  elected  to 
provide  an  income  statement  for  the  most 
recent  fiscal  year  quarter,  the  discussion  also 
shall  cover  material  changes  with  respect  to 
that  fiscal  quarter  and  the  corresponding 
fiscal  quarter  in  the  preceding  fiscal  year.  In 
addition,  if  the  applicant  has  elected  to 
provide  an  income  statement  for  the  twelve 
month  period  ended  as  of  the  date  of  the 
most  recent  interim  balance  sheet  provided, 
the  discussion  shall  also  cover  material 
changes  with  respect  to  that  twelve  month 
period  and  the  twelve  month  period  ended  as 
of  the  corresponding  interim  balance  sheet 
date  of  the  preceding  fiscal  year. 

Instructions.  1.  If  interim  financial 
statements  are  presented  together  with 
financial  statements  for  full  fiscal  years,  the 
discussion  of  the  interim  financial 
information  shall  be  prepared  pursuant  to 
paragraph  {c)(2)  and  the  discussion  of  the  full 
fiscal  year  information  shall  be  prepared 
pursuant  to  paragraph  (c)(1)  of  this  Item  7. 
Such  discussions  may  be  combined. 

2.  The  discussion  and  analysis  required  by 
this  paragraph  (c)(2)  is  required  to  focus  only 
on  material  changes.  Where  the  interim 
financial  statements  reveal  material  change 
from  period  to  period  in  one  or  more 
significant  line  items,  the  causes  for  the 
changes  should  be  described  if  they  have  not 
already  been  disclosed:  provided,  however,  if 
the  causes  for  a  change  in  one  line  item  also 
relate  to  other  line  items,  no  repetition  is 
required.  Applicants  need  not  recite  the 
amounts  of  changes  from  period  to  period 
which  are  readily  computable  from  the 
financial  statements.  This  discussion  should 
not  merely  repeat  numerical  data  contained 
in  the  financial  statements.  The  information 
provided  should  include  that  which  is 
available  to  the  applicant  without  undue 
effort  or  expense  and  which  does  not  clearly 
appear  in  the  applicant's  interim  financial 
statements. 

3.  The  applicant's  discussion  of  material 
changes  in  results  of  operations  should 
identify  any  significant  elements  of  the 
applicant's  income  or  loss  from  continuing 
operations  which  do  not  arise  from  or  are  not 
necessarily  representative  of  the  applicant's 
ongoing  business. 

4.  Applicants  are  encouraged  but  are  not 


required  to  discuss  forward-Iooldng 

information.  Any  forward-lookii^ 

information  supplied  is  expressly  oovered  by 

the  safe-harbor  rule  for  projeoti<ms, 

S  563d.3b-6  of  the  Insurance  Regulations. 

under  the  circumstances  specified  in  that 

section. 

(d)  Lending  Activities:  (1)  Briefly  describe 
the  applicable  Federal  and  State  restrictions 
on  the  lending  activities  of  the  applicant, 
including  applicable  laws  affecting  mortgage 
loan  interest  rates.  Also,  briefly  describe  the 
applicant's  general  policy  concerning  loan-to- 
value  ratios;  customary  methods  of  obtaining 
loan  originations,  such  as  the  use  of  loan 
consultants;  approval  of  properties  as 
security  for  loans;  the  use  of  a  loan 
committee,  if  any:  and  policies  as  to  requiring 
title  insurance  and  fire  and  casualty 
insurance  on  security  properties.  Indicate  the 
applicant's  general  future  intentions  with 
respect  to  activities  in  secondary  mortgage 
markets,  including  transactions  with  the 
Federal  Home  Loan  Mortgage  Corporation  or 
mortgage  bankers.  If  significant,  indicate  loan 
service  fee  income  as  a  percentage  of  gross 
income  for  the  year  ended  as  of  the  latest 
statement  of  financial  condition  required  by 
Item  15(a). 

(2)  As  to  the  lending  area  of  the  applicant 
describe  briefly  (i)  the  lending  area 
restrictions,  if  any,  applicable  to  the 
applicant,  (ii)  the  areas  in  which  the 
applicant  normally  lends,  and  (iii)  any 
material  loan  concentration  areas  of  the 
applicant.  The  descriptions  may  include  maps 
illustrating  one  or  more  of  these  areas. 
Furnish  an  estimate  of  the  housing  vacancy 
rates  in  areas  where  the  applicant's  loan 
concentrations  are  located,  if  practicable. 

(3)  Describe  briefly  the  general  long-term 
nature  of  investment  in  mortgage  loans  and 
the  consequent  effect  upon  the  earnings 
spread  of  savings  and  loan  associations. 
State  the  normal  matiirity  of  loans  made  by 
the  applicant  on  the  security  of  single-family 
dwellings  and  furnish  an  estimate  as  to  the 
average  length  of  time  the  loans  are 
outstanding. 

(4)  For  each  of  the  periods  covered  by  the 
statements  of  operations  required  by  Item 
lS(b)(l),  and  as  of  the  date  of  the  statement 
of  financial  condition  as  of  the  end  of  the 
latest  fiscal  year,  set  forth  in  tabular  form, 
excluding  fees  which  are  not  considered 
adjustments  of  yields,  the  following:  (i) 
weighted-average  yield  on  loans  originated 
and  purchased  during  each  period;  (ii) 
wei^ted-average  yield  on  all  interest- 
earning  assets  during  each  period:  (ii) 
weighted-average  effective  rate  paid  on 
savings  during  each  period;  (Iv)  weighted- 
average  effective  rate  paid  on  Federal  Home 
Loan  Bank  advances  and  other  borrowings 
during  the  period:  (v)  total  weighted-average 
rate  paid  on  all  interest-bearing  liabilities  for 
the  period:  and  (vi)  the  weighted-average 
gross  margin,  defined  as  the  difference  of  (ii) 
minus  (v). 

(5)  For  each  of  the  periods  covered  by  the 
statements  of  operations  required  by  Item 
16(b)(1).  and  as  of  the  date  of  the  statement 


of  financial  condition  at  of  the  end  of  the 
latest  fiscal  year,  and  as  of  the  dale  of  any 
subsequent  interim  itateaaent  of  financial 
condition,  present  the  foDowing: 

(A)  Return  on  assets  (net  income  divided 
by  average  total  assets). 

(B)  Return  on  equity  (net  income  divided  by 
average  equity). 

(C)  Equity-to-assets  ratio  (average  equity 
divided  by  average  total  assets). 

Instructions.  (1)  Applicants  should  supply 
any  other  ratios  which  they  deem  necessary 
to  explain  their  operations. 

(e)  Savings  activities.  Describe  the 
applicant's  methods  of  computing  and  paying 
interest  for  both  passbook  savings  accounts 
and  certificates  of  depost.  State  whether  the 
maximum  rate  of  interest  which  the  applicant 
may  pay  is  established  by  regulatory 
authorities.  State  that  in  the  event  of 
liquidation  of  the  applicant  after  conversion, 
savings  account  holders  will  be  entitled  to 
full  payment  of  their  accounts  prior  to 
payment  to  shareholders.  Also,  indicate  the 
percentage  of  total  savings  accounts  which 
are  from  out-of-state  sources.  If  such  total  Is 
significant 

(f]  Federal  regulation.  Describe  briefly,  to 
the  extent  not  otherwise  covered  by  other 
items.  Federal  regulation  of  the  applicant  and 
the  conduct  of  its  operations.  In  particular, 
describe  briefly  the  insurance  of  accounts 
and  the  general  regulatory  authority  of  the 
Corporation,  and  Federal  net  worth  and 
reserve  requirements,  the  results  of  failure  to 
meet  those  requirements,  and  the  applicant's 
net  worth  and  reserve  position  in  relation  to 
those  requirements.  Also  describe  the  annual 
insurance  premium  payment  and  prepayment 
requirements. 
***** 

(n)  Legal  proceedings.  Furnish  the 
information  called  for  by  Item  103  of 
Regulation  S-^  17  CFR  229.103.  Unless  the 
context  otherwise  requires,  the  word 
"registrant"  in  Item  103  of  Regulation  S-K 
shall  refer  to  the  applicant. 
•         ♦         *         •         * 

Item  9.  Description  of  capital  stock. 

(a)  Furnish  the  information  called  for  by 
Item  202  of  Regulation  S-K  17  CFR  229.202. 
Unless  the  context  otherwise  requires,  the 
term  "registrant"  in  Item  202  of  Regulation  S- 
K  shall  refer  to  the  applicant 
***** 

(d)  If  the  rights  evidenced  by  the  capital 
stock  will  be  materially  limited  or  quahfied 
by  the  rights  of  savings  account  holders  or 
borrowers,  include  the  information  regarding 
the  limitations  or  qualifications  necessary  to 
enable  investors  to  understand  the  rights 
evidenced  by  the  capital  stock. 

Item  10.  Capitalization. 

Set  forth  in  substantially  the  tabular  form 
indicated  below  the  dollar  amounts  of  the 
capitalization  of  the  applicant: 
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Instructioae.  1.  With  respect  to  capital 
stock,  indicate  in  the  table  or  in  a  footnote 
the  total  number  of  shares  to  be  authorized, 
the  par  or  stated  value  of  such  shares,  and 
the  number  of  shares  to  be  sold  as  part  of  the 
conversion. 

2.  With  respect  to  the  funds  to  be  received 
by  the  applicant  frotn  the  sale  of  its  capital 
stock,  indicate  ia  the  table  the  estimated  total 
amount  of  fund*  to  be  obtained  and  in  a 
footnote  state  the  price  per  share  used  is 
making  the  estimate.  The  total  amount  and 
price  per  share  shall  be  dearly  identified  as 
being  estimates. 
•         *         *         •         * 

Item  13.  New  charter,  bylaws  or  other 
documents.  Describe  briefly  any  material 
differences  between  the  provisions  of  the 
existing  charter,  bylaws  and  any  similar 
documents  of  the  applicant  and  those  which 
will  take  effect  afler  conversion. 

Instruction.  *  •  • 


Item  15.  Financial  statements. 


(a)  Statement  of  financial  condition  of  the 
applicant.  (1)  Furnish  audited  statements  of 
financial  coaditian  as  of  the  close  of  the 
applicant's  latest  fiscal  year  and  as  of  the 
close  of  the  preceding  Rscal  year.  (2)  If  the 
latest  statement  furnished  under  (1)  is  in 
excess  of  135  days  prior  to  the  date  of  Board 
approval  of  the  conversion  furnish  an 
additional  statement  of  financial  condition  as 
of  a  date  within  135  days  of  such  approval. 
This  additional  statement  need  not  be 
audited. 

(b)  Statements  of  operations  and  statement 
of  stockholders'  equity.  Furnish  in 
comparative  columnar  form  statements  of 
operations  and  stockholders'  equity  of  the 
applicant  (1)  for  each  of  the  three  fiscal  years 
preceding  the  date  of  the  statement  of 
financial  contiition  as  of  the  close  of  the 
applicant's  latest  fiscal  year  filed  under 
paragraph  (a),  and  (2)  for  the  period,  if  any. 
between  the  close  of  the  latest  of  such  fiscal 
years  and  the  date  of  the  latest  statement  of 
financial  condition  filed  under  paragraph  (a). 
In  addition,  furnish  a  statement  of  operations 
for  the  period  of  the  immediately  preceding 
fiscal  year  comparable  to  that  covered  by  the 
statement  of  operations  prescribed  by 
paragraph  (b)(2).  Statements  for  the  three 
latest  fiscal  years  prescribed  by  para^vph 
(b)(1)  shall  be  audited. 

Instructions.   '  '  ' 

(c)  Statement  of  changes  in  financial 
position.  Furnish  audited  statement  of 


changes  in  financial  position  (1)  for  each  of 
the  three  fiscal  years  preceding  the  date  of 
the  latest  statement  of  financial  condition 
filed  under  paragraph  (a),  and  (2)  furnish  a 
statement  for  the  period,  if  any.  between  the 
close  of  the  latest  fiscal  year  and  the  date  of 
the  latest  statement  of  financial  condition 
filed  under  paragraph  (a).  This  additional 
statement  need  not  be  audited. 
*         *         «         *         * 

(e)(1)  Consolidated  statements.  Furnish 
consolidated  statements  for  the  same  periods 
and  as  of  the  same  dates  as  would  be 
required  for  the  applicant.  These  statements 
shall  be  audited  as  would  be  required  for  the 
applicant's  statements. 

2.  *  *  * 

3.  *  *  * 
4.*  *  * 

(f)  Past  and  future  succ^aiona  to  other 
businea*.  Applicant  shall  include  the 
information  required  by  17  CFR  iS  2ia  3-07 
and  210J-0B  regarding  business  a<X]uired  or 
to  be  acquired. 


FomOC 

[Facing  Sheet] 

Federal  Home  Loan  Bank  Board.  Federal 
Savings  and  Loan  Insurance  Corporation, 
1700  G  Street  NW..  Washington.  D.C 
20562 

Offering  CSrcaiar 

•         *         •         *         • 

Item  2.  Additional  current  information 
required. 


(e)  Any  other  information  necessary  to 
make  such  offering  circular  current,  including 
full  finantual  statements  of  the  applicant 
within  six  months  prior  to  the  date  of 
issuance  of  such  offering  circular.  In  addition, 
a  subscription  offering  circular  shall  contain 
any  more  recent  financial  statements  which, 
at  the  time  of  commencement  of  the 
subscription  offering,  it  can  be  determined 
will  be  required  to  be  included  in  an  offering 
circular  to  be  used  in  the  Direct  Community 
Offering  or  Pubhc  Offering  pursuant  to  this 
paragraph  (e). 


PART  563c— ACCOUNTING 
REQUIREyENTS 

1,  In  the  Table  of  Contents,  revise  the 
heading  for  Subpart  A  remove  §  {  563c.4, 
563C.6,  563C.7,  5e3c.a  and  563c.9;  redesignate 
S  563C.5  as  i  563a4:  and  add  new  Subpart  C 
consisting  of  {  S63c.l01  and  {  563.102  to  read 
as  follows: 

Subvert  A— rorm  and  Content  of  Financial 


Sfic 

5e3c.l    Form  and  content  of  financial 
statements 

563C.2    Definitions 

563C.3    Qualifications  of  public  accountant 

563C.4    Consolidation  of  financial  statements 
of  a  registrant  and  its  subsidiaries 
engaged  in  diverse  financial  activities 


Subpart  C~~Flnanciai  Stalainant 
PrssentaUon 

Sea 

5d3c.lQl    Application  of  this  subpart 

563C.102    Financial  statement  presentation. 

Authority:  Sees.  402,  403.  407  of  the 
National  Housing  Act  48  Stat  1256. 1257. 
1260;  as  amended  (17  U.S.C.  1725, 1728  and 
1730);  Sec.  S  of  the  Home  Owners'  Loan  Act 
of  1933.  48  Stat.  132.  as  amended  (12  U.S.C. 
1464);  Sees.  3(b).  12. 13, 14  and  23  of  the 
Securities  Exchange  Act  of  1934,  48  Stat  882. 
892.  894.  805  and  901,  as  amended  (15  U.S.C. 
78c(b),  L  m.  n  and  w);  and  Reorg.  Plan  No.  3 
of  1947. 12  FR  4981,  3  CFR,  1943-48  Comp..  p. 
1071. 

Subpart  A— Forni  and  Content  of 
Financial  Statements 

2.  Section  563c.l  is  amended  by 
revising  paragraphs  (a)(2],  (b]  and  (c) 
and  by  adding  new  paragraph  (a)(3)  to 
read  as  follows: 

§563a1    Form  and  content  of  financial 

(2)  Any  offering  circular  required  to  be 
used  in  connection  with  the  issuance  of 
mutual  capital  certificates  under  1 563.7- 
4  of  this  subchapter  and  the  issuance  of 
debt  securities  under  SS  563.8  and  563.6- 
1  of  this  subchapter. 

(3)  Any  filing  under  the  Securities 
Exhange  Act  of  1934, 15  U.S.C  78a  et 
seq.,  made  pursuant  to  the  requirements 
of  Part  563d  of  this  subchapter. 

(b)  Except  as  otherwise  provided  by 
the  Federal  Home  Loan  Bank  Board  by 
rule,  regulation,  or  order,  financial 
statements  shall: 

(1)  Be  prepared  and  presented  in 
accordance  with  generally  accepted 
accoimting  principles; 

(2)  Comply  with  Subpart  C  of  this 
Part; 

(3)  Consistent  with  the  provisions  of 
this  Subpart,  comply  with  Articles  1 
through  4  of  Regulation  S-X  adopted  by 
the  Securities  and  Exchange 
Commission  (17  CFR  210.1,  210.2.  210.3 
and  210.4). 

(c)  The  term  "financial  statements" 
includes  all  notes  to  the  statements  and 
related  schedules. 

•        *        •        *        * 

3.  New  Subpart  C.  consisting  of 

§  §  563C.101  and  563c.l02  is  added  to 
read  as  foDows: 

Subpart  C— Financial  Statement 
Presentation 

§  563.101    Application  of  this  Subpart 

This  Subpart  contains  rules  pertaining 
to  the  form  and  content  of  financial 
statements  to  be  included  in  filings  with 
the  Federal  Home  Loan  Bank  Board. 
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§563.102    Finanetel  statenwfM 
pra  ■•ntollon. 

Compliance  with  the  form  and  content 
of  Hnandal  statements  as  prescribed  by 
this  regulation  is  required  by  the  Federal 
Home  Loan  Bank  Board  as  part  of  (a]  a 
conversion  apphcation  under  Part  663b, 
including  financial  statements  in  proxy 
statements  and  offering  circulars,  (b)  a 
filing  under  the  Securities  Exchange  Act 
of  1934. 15  U.S.C.  78a  et  seq.,  and  (c)  any 
offering  circular  required  to  be  used  in 
connection  with  the  issuance  of  mutual 
capital  certificates  under  §  563.7-4  and 
the  issuance  of  debt  securities  under 
f  S  563.8  and  563.8-1  of  this  Subchapter. 
This  section  specifies  the  various  line 
items  which  should  appear  on  the  face 
of  the  financial  statements  and 
additional  disclosures  which  should  be 
included  with  the  financial  statements  in 
related  notes. 

I.  Balance  She«f 

Balanoe  sheets  should  comply  with  the 
following  proviaioos: 

A.  AsoeU  and  Othar  Debits 

1.  Cash  and  amounts  due  from  depository 
inatitutiona.  (a)  State  separately  (i)  interest 
bearing  deposits  and  (ii)  noaiQterest  bearing 
deposits  and  cask. 

(b)  State  in  a  nota  the  anonnt  and  terms  of 
any  deposits  in  depository  Insitutioas  held  as 
compensating  balances  against  long-  or  short- 
term  borrowing  arrangements,  lliis 
disclosure  should  include  the  provisions  of 
any  restrictions  as  to  withdrawal  or  usage. 
Restrictions  may  include  legally  restricted 
deposits  held  as  compensating  balances 
against  short-term  borrowing  arrangements, 
contracts  entered  into  with  others,  or 
company  statements  of  intention  with  regard 
to  particular  deposits:  however,  time  deposits 
and  short-term  certiflcates  of  deposits  are  not 
generally  included  in  legally  restricted 
deposits. 

In  cases  where  compensating  balance 
arrangements  exist  but  are  not  agreements 
which  legally  restrict  the  use  of  cash  amounts 
shown  on  the  balance  sheet,  describe  in  the 
notes  to  the  financial  statements  these 
arrangements  and  the  amount  involved,  if 
determinable,  for  the  moet  recent  audited 
balance  sheet  required  and  for  any 
subsequent  unaudited  balance  sheet  required 
in  the  notes  to  the  financial  statements. 
Compensating  balances  that  are  maintained 
under  an  agreement  to  ensure  future  credit 
availability  shall  be  disclosed  in  the  notes  to 
the  fmancial  statements  along  with  the 
amoimt  and  terms  of  the  agreement. 

2.  Investment  securities,  (a)  State  the 
aggregate  book  value  of  investment  securities 
and  show,  parenthetically  or  otherwise  on 
the  balance  sheet,  the  aggregate  amount  of 
those  investment  securities  on  the  basis  of 
market  quotations  or  fair  value. 

(b)  State  in  a  note  the  book  value  and  the 
value  on  the  basis  of  market  quotations  or    ' 
fair  value  of  securities  of  (i)  the  U.S.  Treasury 
and  other  U.S.  Government  agencies  and 
corporations;  (ii)  states  of  the  U.S.  and 
political  subdivisions  thereof  and  (iii)  other 


securities  including  bonds,  notes,  debentures 
and  stock  of  business  corporations,  foreign 
governments,  intergovernmental  agencies, 
and  Federal  Home  Loan  Banks. 

(c)  State  in  a  note  the  basis  by  which  book 
value  is  determined.  A  premium  on  a  bond 
shall  be  amortized  and  a  discotmt  shall  be 
accreted  over  the  life  of  the  bond. 

(d)  Include  securities  pledged,  loaned,  or 
■old  under  repurchased  agreements  and 
similar  arrangements.  Exclude  borrowed 
securities  and  securities  purchased  under 
resale  agreements  or  similar  arrangements. 

3.  Trading  account  securities.  State  in  a 
note  whether  securities  in  dealer  trading 
accounts  are  valued  at  (a)  cost,  (b)  lower  of 
cost  or  market  or  (c)  market  If  market  is  not 
used,  state  parenthetically  at  otherwise  on 
the  balance  sheet  the  aggregate  amount  of 
those  securities  on  the  basis  of  market 
quotations  or  fair  value  at  the  balance  sheet 
date. 

4.  Other  short-term  investments,  (a)  State 
the  aggregate  value  of  Federal  funds  sold  and 
securities  pinchased  under  resale  agreements 
or  similar  arrangements.  All  securities 
purchased  under  transactions  of  this  type 
shall  be  included  regardless  of  (i)  whether 
they  ore  called  simultaneous  purchases  and 
sales,  buy-becks,  turnarounds,  overnight 
transactions,  delayed  deUveries,  or  other 
terns  signifying  the  same  substantive 
transaction,  and  (ii)  whether  the  traaaaotions 
are  with  the  same  or  different  institutions  if 
the  purpose  of  the  transactioa  is  to  resell 
identical  or  similar  securities. 

(b)  Federal  funds  sold  and  purchases  of 
securities  under  male  agreements  sliall  be 
reported  gross  and  not  netted  against 
purchases  of  Fedaral  funds  and  sales  of 
securities  under  repurchase  agreements. 

5.  Loans,  (a)  State  separately  on  the 
balance  sheet  or  in  a  note  (i)  total  loans 
(including  financing  type  leases),  (ii) 
allowance  for  loan  losses,  (iii)  unearned 
income  on  installment  loans.  (Iv)  discount  on 
loans  purchased,  and  (v)  loans  in  process. 

fb)  State  on  the  balance  sheet  or  in  a  note 
the  amount  of  loans  in  each  of  the  following 
categories: 

(i)  Real  estate — mortgage. 

(ii)  Real  estate— construction. 

(iii)  Installment. 

(iv)  Commercial,  financial,  and  agricultural. 

(c)(i]  Include  under  the  real  estate- 
mortgage  category  loans  payable  in  monthly, 
quarterly  or  other  periodic  installments  and 
secured  by  developed  income  property  and 
personal  residences. 

(ii)  Include  under  the  real  estate- 
construction  category  loans  secured  by  real 
estate  which  are  made  for  the  purpose  of 
financing  construction  of  real  estate  and  land 
development  projects. 

(iii)  Include  under  the  installment  category 
loans  to  individuals  generally  repayable  in 
monthly  installments.  This  category  shall 
include  but  not  be  Umited  to  credit  card  and 
related  activities,  individual  automobile 
loans,  other  installment  loans,  mobile  home 
loans,  and  residential  repair  and 
modernization  loans. 

(iv)  Include  under  the  commercial, 
financial,  and  agricultural  category  all  loans 
not  included  in  another  category.  This 
category  shall  include  but  not  be  limited  to 


loans  to  real  estate  investment  trosts, 
mortgage  companies,  l>anks,  and  other 
financial  institutions:  loans  for  carrying 
securities;  and  loans  for  agricultural 
purposes.  Do  not  include  loans  secured 
primarily  by  developed  real  estate. 

(d)  State  separately  any  other  loan 
category  regardless  of  relative  size  if 
necessary  to  reflect  any  unusual  risk 
concentration. 

(e)  Unearned  incmne  on  installment  loaiM 
shall  be  deducted  separately  from  total  loans. 

(f)  Unamortized  discounts  on  purchased 
loans  shall  be  deducted  separately  from  total 
loans. 

(g)  Loans  in  process  shall  be  deducted 
separately  from  total  loans. 

(h)  A  series  of  categories  other  than  those 
specified  in  [b)  above  may  be  used  to  present 
details  of  loans  if  considered  a  more 
appropriate  presentation. 

(i)  The  notes  should  disclose,  as  the  date  of 
the  most  recent  balance  sheet,  the  amounts  of 
contractual  principal  cash  repayments  by  the 
following  categories  (based  on  remaining) 
contractual  maturities):  leas  than  one  yean 
one  year  to  five  years;  and  greater  than  five 
years.  If  the  amount  of  loans  with  variable 
interest  rates  is  significant  those  loans 
should  be  shown  separately  with  a 
description  of  the  variability  feetiire(s). 

U)  For  each  period  for  which  an  inoome 
statement  is  filed,  disclose  in  a  note  the  total 
dollar  amount  of  loans  being  serviced  by  tke 
assodatian  for  the  benefit  of  others. 

(k)  For  oach  period  for  which  an  ineome 
statement  is  filed,  furnish  in  a  note  a 
statement  of  changes  in  the  allowance  lor 
loan  losses,  showing  balances  at  beginning 
and  end  of  the  period,  provision  charged  to 
inoome,  recoveries  of  amounts  previously 
charged  off,  and  losses  chajged  to  the 
allowance. 

6.  Premises  and  equipment  Stale  the  net 
amount  of  premises,  equipment  and 
leasehold  improvements. 

7.  Real  estate  owned.  Stats,  parenthetically 
or  otherwise: 

(a)  The  amount  of  real  estate  owned  and 
the  bases  for  determining  that  amount;  and 

(b)  A  description  of  each  class  of  real 
estate  owned  (i)  acquired  by  foreolosure  or 
by  deed  in  lieu  of  foreclosure,  (ii)  in  judgment 
and  subject  to  redemption,  or  (iii)  acquired 
for  development  or  resale.  Show  separately 
any  accumulated  depreciation  or  valuation 
allowances.  Disclose  the  poUdes  regarding 
and  amounts  of  capitalized  costs,  including 
interest 

8.  Investment  in  real  estate  ventures.  In  a 
note,  present  summarized  financial 
statements  for  each  investment  which  is  20% 
or  more  owned  by  the  registrant  or  any  of  its 
subsidiaries  or  for  which  liabilities  (including 
contingent  liabilities)  to  the  parent  exceed 
10%  of  the  parent's  net  wMth.  If  an  allowance 
for  real  estate  losses  subsequent  to 
acquisition  is  maintained,  the  amount  shall 
be  disclosed,  deducted  from  the  other  real 
estate  owned,  and  a  statement  of  changes  in 
the  allowance  showing  balances  at  beginning 
and  end  of  period  should  be  induded. 
Provision  charged  to  income  and  losses 
charged  to  the  allowance  shall  t>e  furnished 
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for  each  period  for  which  an  income 
statement  is  filed. 

9.  Other  assets,  (a]  State  separately  any  of 
the  following  assets  which  exceed  1%  of 
assets,  or  any  other  asset  which  exceeds  1% 
of  assets. 

(i)  Accrued  interest  receivable. 

(ii)  Excess  of  cost  over  assets  acquired  (net 
of  amortization). 

(iii)  Prepayment  to  FSLIC  Secondary 
Reserve. 

The  remaining  assets  may  be  shown  in  one 
amount. 

(b)  State  in  a  note  (i)  amounts  representing 
investments  in  affiliates  and  investments  ia 
other  persons  which  are  accounted  for  by  the 
equity  method,  and  (ii)  indebtedness  of 
affiliates  and  indebtedneM  of  other  persorts. 
the  invectnents  in  which  are  accounted  for 
by  the  equity  method.  State  the  basis  of 
determinating  the  amounts  reported  under  (i). 
(See  17  CFR  $  210.4-08(1^)). 

10.  ToiaJ  assets  and  other  debits. 

B.  UabiBties,  Other  Credits  and  Equity 

11.  Deposita.  (a)  State  separately  on  the 
balance  sheets  or  in  a  note  the  amounts  in 
the  following  deposit  categories: 

(i)  NOW  account  deposits, 
(ii)  Savings  deposits, 
(iii)  Time  deposits. 

(b)  Include  under  the  savings  deposits 
category  interest-bearing  deposits  without 
specified  maturity  or  contractual  provisions 
requiring  advance  notice  of  intention  to 
withdraw  funds.  Include  deposits  for  which 
an  institution,  optionally,  may  require  written 
notice  of  intended  withdrawal  not  less  thaa 
14  days  in  advance. 

(c)  Include  under  the  time  deposits 
category  deposits  subject  to  provisions 
specifying  maturity  or  other  withdrawal 
conditions  such  as  time  certificates  of 
deposits,  open  account  time  deposits,  and 
deposits  accumulated  for  the  payment  of 
personal  loons. 

(d)  Include  accrued  interest  or  dividends,  if 
appropriate.  In  a  note,  set  forth  in  tabular 
form  the  amounts  of  deposit  accounts  by 
categories  of  interest  rate  as  of  the  dates  of 
each  balance  sheet  filed.  Each  interest-rate 
category  should  not  be  more  than  200  basis 
points.  As  of  the  date  of  the  latest  balance 
sheet,  for  each  intereet-rate  category  set  forth 
in  tabular  form  the  amounts  of  savings 
maturing  daring  each  of  the  three  years 
following  the  balance  sheet  date  and  the  total 
maturing  thereafter. 

12.  Short-term  borrowings,  (a)  State 
separately  here  or  in  a  note  amounts  payable 
for  (i)  Federal  funds  purchased  and  securities 
sold  under  agreements  to  repurchase,  (ii) 
commercial  paper,  and  (iii)  other  short-term 
borrowings. 

(b)  Federal  funds  purchased  and  sales  of 
securities  under  repurchase  agreements  shall 
be  repwted  grosa  and  not  netted  against 
sales  of  Federal  funds  and  purchase  of 
securities  under  resales  agreements. 

(c)  Include  as  securities  sold  under 
agreements  to  repurchase  all  transactions  of 
this  type  regardless  of  (i)  whether  they  are 
called  simultaneous  purchases  and  sales, 
buy-backs,  turnarounds,  overnight 
transactions,  delayed  deliveries  or  other 
terms  signifying  the  same  substantive 


transaction,  and  (ii)  whether  the  transactions 
are  with  the  same  or  different  institutioiu  if 
the  purpose  of  the  transactions  is  to 
repurchase  identical  or  similar  securities. 

(d)  The  weighted-average  interest  rate  and 
general  terms  (as  well  as  formal  provisions 
for  the  extension  of  the  maturity)  of  each 
category  of  short-term  borrowings  shall  be 
disclosed  along  with  the  maximum  amount  of 
borrowings  in  each  category  outstanding  at 
any  month-end  during  each  period  for  which 
an  end-of-period  balance  sheet  is  required.  In 
addition,  the  approximate  average  short-term 
borrowings  outstanding  during  the  period  and 
the  approximate  weighted-average  interest 
rate  (and  a  brief  description  of  the  means 
used  to  compute  such  average)  for  such 
aggregate  short-term  borrowings  shall  be 
disclosed  in  the  notes  to  the  finannial 
statements. 

This  information  is  not  required  to  be  given 
for  any  category  of  shori-term  borrowings  for 
which  the  approximate  average  balance 
outstanding  during  the  period  was  less  than 
1%  of  assets. 

(e)  The  amount  and  terms  (including 
conunitment  fees  and  the  conditions  under 
which  lines  may  be  withdrawn)  of  unused 
lines  of  credit  for  short-term  financing  shall 
be  disclosed,  if  significant,  in  the  notes  to  the 
financial  statements.  The  amount  of  these 
lines  of  credit  which  support  a  commercial 
paper  borrowing  arrangement  or  similar 
arrangements  shall  be  separately  identified. 

13.  Advance  payments  by  borrowers  for 
taxes  and  insurance. 

14.  Accounts  payable  and  accrued 
liabHrties.  (a)  Stats  separately  any  of  the 
following  liabilities  which  exceed  1%  of 
assets  or  any  other  liability  which  exceeds 
1%  of  ossete. 

(i)  Income  taxes  payable. 

(ii)  Deferred  income  taxes. 

(iii)  Indebtedness  to  affiliates  and  other 
persons.  (See  17  CFR  210.4-08(k)). 

(iv)  Indebtedness  to  directors,  executive 
officers,  and  principal  holders  (other  thaa 
affiliates)  of  equity  securities. 

The  remalnlnt  accounts  payable  and 
accrued  llaUUties  may  be  shown  in  one 
amotint. 

(b)  In  a  note,  state  indebtedness  to 
affiliates  and  indebtedness  to  other  persons 
the  investments  in  which  are  accounted  for 
by  the  equity  method.  (See  17  CFR  210.4- 
08(k)). 

15.  Bonds,  mortgages  and  similar  debt  (a) 
Include  bonds.  Fsdeial  Home  Loan  Bank 
advances,  capital  notes,  debentures, 
mortgages,  and  similar  debt 

(b)  For  each  issue  or  type  of  obligations 
state  in  a  note: 

(i)  The  general  character  of  each  type  of 
debt,  including;  (A)  the  rate  of  interest:  (B) 
the  date  of  maturity,  or.  if  maturing  serially,  a 
brief  indication  of  tha  serial  maturities,  such 
as  "maturing  serially  from  1980  to  1900",  (C) 
if  the  payment  of  principal  or  interest  is 
contingent,  an  appropriate  indication  of  snob 
contingency.  (D)  a  brief  indication  of  priority: 
and  (E)  if  convertible,  the  basis.  For  amounts 
owed  to  related  jjarties  see  17  CFR  210.4- 
08(k). 

(ii)  The  amount  and  terms  [including 
commitment  fees  and  the  conditions  under 
which  commitments  may  be  withdrawn)  of 


unused  oonunitments  for  long-term  financing 
arrangements  that  would  be  disclosed  under 
this  rule  if  used  shsll  be  disclosed  in  the 
notes  to  the  financial  statements  if 
significant. 

(c)  State  In  notes  with  appropriate 
explanations  (i)  the  title  and  amount  of  each 
issue  of  debt  of  a  subsidiary  included  in  (a) 
above  which  has  not  been  assumed  or 
guaranteed  by  the  registrant,  and  (ii)  any 
liens  on  premises  of  a  subsidiary  or  its 
consolidsted  subsidiaries  which  have  not 
been  assumed  by  the  subsidiary  or  its 
consolidated  subsidiaries. 

16.  Total  liabilities. 

17.  Deferred  credits. 

18.  Commitments  and  contingent  liabffitiee. 

19.  Minority  interest  in  consolidated 
subsidiaries.  Slate  separately  in  a  note  the 
amounts  represented  by  preferred  stock  and 
the  applicable  dividend  requirements  if  the 
preferred  stock  is  material  in  relation  to  the 
consolidated  stockholders'  equity. 

20.  Preferred  stock  subject  to  mandatory 
redemption  requirements  or  the  redemption 
of  which  is  outside  the  control  of  the  itevm: 
(a)  Include  under  this  caption  amounts 
applicable  to  any  class  of  stocJi  which  has 
any  of  the  following  characteristics:  (i)  It  is 
redeemable  at  a  fixed  or  determinable  price 
on  a  fixed  at  determinable  date  or  dates, 
whether  by  operation  of  a  sinking  fund  or 
otherwise:  (ii)  it  is  redeemable  at  the  option 
of  the  holder,  or  (iii)  it  has  conditions  for 
redemption  which  are  not  solely  within  the 
control  of  the  issuer,  such  as  stock  whick 
must  be  redeemed  out  of  future  earnings. 
Amounts  attributable  to  preferred  stock 
which  is  not  redeemable  or  is  redeemable 
solely  at  the  option  of  the  issuer  shall  be 
included  under  caption  21  unless  it  meets  one 
or  more  of  the  above  criteria. 

(b)  State  on  the  face  of  the  balance  sheet 
the  title  of  each  issue,  the  carrying  amount, 
and  redemption  amotint.  (If  there  is  more 
than  one  issue,  these  amounts  may  be 
aggregated  on  the  face  of  the  balance  sheet 
and  details  concerning  each  issue  may  be 
presented  in  the  note  required  by  paragraph 
(c)  below.)  Show  also  the  dollar  amount  c^ 
any  shares  subscribed  for  but  tmlssued.  and 
show  the  deduction  of  subscriptions 
receivable.  If  the  carrying  value  is  different 
from  the  redemption  amount  describe  the 
accounting  treatment  for  such  difference  la 
the  note  required  by  paragraph  (c)  below. 
Also  state  in  this  note  or  on  the  face  of  the 
balanca  sheet  for  each  issue,  the  number  of 
shares  authorized  and  the  number  of  shares 
issued  or  outstanding,  as  appropriate.  (See  17 
CFR  210.4-07). 

(c)  State  In  a  separate  note  captioned 
"Redeemable  Preferred  Stocks"  (i)  a  general 
description  of  each  issue,  including  its 
redemption  features  (e.g.  sinking  fund,  at 
option  of  holders,  out  of  future  earnings)  and 
the  rights,  if  any,  of  holders  in  the  event  of 
default  including  the  effect  if  any,  on  junior 
securities  in  the  event  a  required  dividend, 
sinking  fund,  at  other  redemption  payment(s) 
is  not  made,  (ii)  the  combined  aggregate 
amount  of  redemption  requirements  for  all 
issues  each  year  for  tha  five  years  following 
the  date  of  tlie  latest  balance  sheet  and  (iii) 
the  changes  in  each  issue  for  each  period  for 
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which  an  income  statement  ia  required  to  be 
filed.  (See  also  17  CFR  210.4-0e(d)). 

(d)  Securities  reported  under  this  caption 
are  not  to  be  included  tmder  a  general 
heading  "stockholders'  equity"  or  combined 
in  a  total  with  items  described  in  captions  21, 
22  or  23  which  follow. 

21.  Preferred  stock  which  is  not 
redeemable  or  is  redeemed  solely  at  the 
option  of  the  issuer.  State  on  the  face  of  the 
balance  sheet,  or  if  more  than  one  issue  is 
outstanding  state  in  a  note,  the  title  of  each 
issue  and  the  dollar  amount  thereof.  Show 
also  the  dollar  amount  of  any  shares 
subscribed  for  but  unissued,  and  show  the 
deduction  of  subscriptions  receivable.  State 
on  the  face  of  the  balance  sheet  or  in  ■  note, 
of  each  issue,  the  number  of  shares 
authorized  and  the  number  of  shares  issued 
or  outstanding,  as  appropriate.  (See  17  CFR 
210.4-07).  Show  in  a  note  or  separate 
statement  the  changes  in  each  class  of 
preferred  shares  reported  under  this  caption 
for  each  period  for  which  an  income 
statement  is  required  to  be  filed.  (See  also  17 
CFR  210.4-08(d)). 

22.  Common  Stock.  For  each  class  of 
common  shares  state,  on  the  face  of  the 
balance  sheet  the  number  of  shares  issued  or 
outstanding,  as  appropriate  (see  17  CFR 
210.4-07).  and  the  dollar  amount  thereof.  If 
convertible,  this  fact  should  be  indicated  on 
the  face  of  the  balance  sheet.  For  each  class 
of  common  stock  state,  on  the  face  of  the 
balance  sheet  or  in  a  note,  the  title  of  the 
issue,  the  number  of  shares  authorized,  and, 
if  convertible,  the  basis  for  conversion  (see 
also  17  CFR  210.4-08(d)).  Show  also  the  dollar 
amount  of  any  common  stock  subscribed  for 
but  unissued,  and  show  the  deduction  of 
subscriptions  receivable.  Show  in  a  note  or 
statement  the  changes  in  each  class  of 
common  stock  for  each  period  for  which  an 
income  statement  is  required  to  b«  filed. 

23.  Other  stockholders'  equity,  (a)  Separate 
captions  shall  be  shown  for  (i)  additional 
paid-in  capital,  (ii)  other  additional  capital 
and  (iii)  retained  earning,  both  (A) 
appropriated  and  (B)  unappropriated.  (See  17 
CFR  210.4-08(e)).  Additional  paid-in  capital 
and  other  additional  capital  may  be 
combined  with  the  stock  caption  to  which  it 
applies,  if  appropriate. 

(b)  For  a  period  of  at  least  10  years 
subsequent  to  the  effective  date  of  a  quasi- 
reorganization,  any  descriptions  of  retained 
earnings  shall  indicate  the  point  in  time  from 
which  the  new  retained  earnings  dates  and 
for  a  period  of  at  least  three  years  shall 
indicate,  on  the  face  of  the  balance  sheet,  the 
total  amount  of  the  deficit  eliminated. 

(c)  A  summary  of  each  account  under  this 
caption  setting  forth  the  information 
prescribed  in  Rule  11-02  of  Regulation  S-X 
(17  CFR  210.11-02]  shall  be  given  in  a  note  or 
separate  statement,  for  each  period  for  which 
an  income  statement  is  required  to  be  filed. 

24.  Total  liabilities,  other  credits,  and 
stockholders '  equity. 

n.  Income  Statemsnt 

Income  statements  should  comply  with  the 
following  provisions: 

1.  Interest  and  fees  and  loans,  (a)  Include 
interest,  service  charges,  and  fees  which  are 
related  to  or  are  an  adjustment  of  the  loan 
interest  yield. 


(b)  Current  amortization  of  premiums  on 
mortgages  or  other  loans  shall  be  deducted 
from  interest  on  loans  and  current  accretion 
of  discount  on  such  items  shall  be  added  to 
interest  on  loans. 

2.  Interest  and  dividends  on  investment 
securities.  Include  accretion  of  discount  on 
securities  and  deduct  amortization  of 
premiums  on  securities. 

3.  Trading  account  interest.  Include  interest 
from  securities  carried  in  a  dealer  trading 
account  or  accounts  that  are  held  principally 
for  resale  to  customers. 

4.  Other  interest  income.  Include  interest 
on  shori-term  investments  (Federal  funds 
sold  and  securities  purchased  under 
agreements  to  resell]  and  interest  on  bank 
deposits. 

5.  Total  interest  income. 

6.  Interest  on  deposits.  Include  interest  on 
all  deposits.  State  separately  on  the  income 
statement  or  in  a  note  interest  on  deposits 
detailed  in  the  same  categories  as  those 
specified  for  deposits  at  balance  sheet 
caption  ll(a]. 

7.  Interest  on  short-term  borrowings. 
Include  interest  on  borrowed  funds,  including 
Federal  funds  purchased,  securities  sold 
under  agreements  to  repurchase,  commercial 
paper,  and  other  short-term  borrowings. 

8.  Interest  on  long-term  borrowings. 
Include  interest  on  bonds,  capital  notes, 
debentures,  mortgages  on  association 
premises,  capitalized  leases,  and  similar 
debt 

8.  Total  interest  expense. 

10.  Net  interest  income. 

11.  Other  income.  State  separately  any  of 
the  following  items  of  income  which  exceeds 
one  percent  of  revenue  or  any  other  item  of 
income  which  exceeds  ona  percent  of 
revenue. 

(a)  Commissions  and  fe«s  from  fidnciary 
activities. 

(b)  Fees  for  other  services  to  customers. 

(c)  Commissions,  fees,  and  markups  on 
securities  under-writing  and  other  securities 
activities. 

(d)  Profit  or  losa  on  transactions  in 
investment  securities. 

(e)  Equity  in  earnings  of  unconsoUdated 
subsidiaries  and  50  percent  or  less-owned 
persons. 

(f)  Gains  or  losses  on  disposition  of 
investments  in  securities  of  subsidiaries  and 
SO  percent  or  less  owned  persons. 

(g)  Profit  or  loss  from  real  estate 
operations. 

(h)  Other  fees  related  to  loan  originations 
or  commitments  not  included  in  Income 
Statement  Caption  1. 

The  remaining  other  mcome  may  be  shown 
in  one  amount. 

12.  Other  expensess.  (a)  State  separately 
and  of  the  following  expenses  which  exceed 
one  percent  of  revenue. 

(i)  Salaries  and  employee  benefits. 

(ii)  Net  occupancy  expense  of  premises. 

(iii]  Net  cost  of  operations  of  other  real 
estate. 

(iv)  Minority  interest  in  income  of 
consolidated  subsidiaries. 

(v)  Provision  for  loan  losses. 

The  remaining  expenses  may  be  shown  in 
one  amount. 

(b)  Report  in  one  amount  the  net  expense 
of  occupancy  of  premises  used  in  the 


ordinary  course  of  business  reduced  by 
income  from  premises  leased  to  others. 

(c)  Report  in  one  amount  the  net  expense  of 
operations  of  other  real  estate  reduced  by 
rental  or  other  related  income.  Include 
provisions  for  real  estate  losses  resulting 
bom  revaluations  of  assets  subsequent  to 
acquisition,  if  any,  and  gains  or  losses  on 
disposition  of  assets. 

13.  Operation  income. 

14.  Other  income  and  expenses.  State 
separately  material  events  or  transactions 
that  are  unusual  in  nature  or  occur 
infrequently,  but  not  both,  and  therefore  do 
not  meet  both  criteria  for  classification  as  an 
extraordinary  item.  Examples  of  items  which 
would  be  reported  separately  are  gain  or  loss 
from  the  sale  of  premises  and  equipment, 
provision  for  loss  on  real  estate  owned,  or 
provision  for  gain  or  loss  on  the  sale  of  loans. 

15.  Income  or  losses  before  income  tax 
expense  (and  appropriate  items  below). 

16.  Income  tax  expenses.  (See  17  CFR 
210.4-oe(g]). 

17.  Income  or  loss  before  extraordinary 
items. 

18.  Extraordinary  items,  leas  applicable 
tax.  State  separately  (a)  extraordinary  items 
of  the  association,  and  [b]  equity  in 
extraordinary  items  of  (i)  unconsoUdated 
subsidiaries  and  (ii)  SO  percent  or  less-owned 
persons  for  which  the  equity  in  earnings  was 
reported  under  balance  sheet  caption  14(b). 
Indicate  the  nature  of  any  material  items  and 
disclose  parenthetically  or  otherwise  the  tax 
applicable  to  each. 

19.  Cumulative  effects  of  changes  in 
accounting  principles..  State  separately  (a) 
changes  of  the  association  and  (b)  equity  in 
changes  of  (i)  consolidated  subsidiaries  and 
(ii)  50  percent  or  less  owned  persons  for 
which  the  equity  in  earnings  was  reported 
under  balance  sheet  caption  14(b].  Indicate 
the  nature  of  any  material  items  and 
disclosure  parenthetically  or  otherwise  tha 
tax  applicable  to  each. 

2a  Net  income  or  loss.  (See  balance  sheet 
caption  20). 

21.  Earnings  per  share  data.  Refer  to  the 
pertinent  requirements  in  the  appropriate 
filing  form. 

22.  Conversion  footnote.  If  the  assodatioa 
is  an  applicant  for  conversion  from  a  mutuah 
to  a  capital  stock  company  or  has  converted 
within  the  last  three  years,  describe  generally 
in  a  note  the  terms  of  the  conversion  and  any 
restrictions  on  the  operations  of  the  registrant 
imposed  by  the  conversion. 

23.  Mergers  and  acquisitions.  For  the 
period  in  which  a  business  combination 
occurs  and  is  accoimted  for  by  the  purchase 
method  of  accounting,  in  addition  to  those 
disclosures  required  by  Accounting  Principles 
Board  Opinion  No.  IS,  the  association  shall 
make  those  disclosures  as  noted  below  for  all 
combinations  involving  significant 
acquisitions.  (A  significant  acquisition  is 
defined  for  this  purpose  to  be  one  in  which 
the  assets  of  the  acquired  association,  or 
group  of  associations,  exceed  10%  of  the 
assets  of  the  consolidated  associated  at  the 
end  of  the  most  recent  period  being  reported 
upon): 

(a)  Amounts  and  descriptions  of  discounts 
and  premiums  related  to  recording  the  asset* 
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and  liabilitie*  at  their  fair  market  value.  The 
disclosure  should  also  include  the  methods  of 
amortization  or  accretion  and  the  estimated 
remaining  lives. 

(b)  The  net  effect  on  net  income  before 
taxes  of  the  amortization  and  accretion  of 
discounts,  premiums  and  Intangible  assets 
related  to  the  purchase  accounting 
transactlonfs).  For  subsequent  periods,  the 
association  shall  disclose  the  remaining  total 
onamortized  or  unaccreted  amounted  of 
discounts,  premiimis,  and  intangible  assets  as 
of  the  date  of  the  most  recent  balance  sheet 
presented.  In  addition,  the  association  shall 
disclose  the  net  effect  on  net  income  before 
taxes  of  the  amortization  and  accretion  of 
disoounts,  premiums  and  intangible  assets 
related  to  prior  business  combinations 
accounted  for  by  the  purchase  method  of 
accounting.  Such  disclosures  need  not  be 
made  if  the  total  amounts  of  discounts,  or 
premiums,  or  intangible  assets  do  not  exceed 
1%  of  total  assets  as  of  the  date  of  the  most 
recent  balance  sheet  presented. 

in.  StotaBMOi  of  C3iange«  in  Financial 
Posiliaa 

The  amounts  shown  in  this  statement 
should  be  those  items  which  materially 
enhanca  the  reader's  understanding  of  the 
association's  business.  As  examples:  interest 
credited  to  savings  accounts  should  be  shown 
as  a  non-fund  expense  separate  from 
increas*  or  decrease  in  savings;  purchase 
and/ or  sales  of  loans  should  be  shown 
separately  fran  loan  originations  and  loan 
collections:  amortization  of  loan  fees  should 
be  shown  s«parately  from  loan  fees  collected; 
si^iificant  additions  to.  real  estate  owned 
should  be  shown  separately  from  sales  of 
real  estate  owned  Additional  guidance  nay 
be  found  in  the  AlCPA's  Savings  and  Loan 
Associations  Audit  and  Accounting  Guide. 

TV.  What  Schedules  Are  To  Be  Fnad 

(1)  Except  as  ex(>re88ly  provided  otherwise 
in  the  applicable  form: 

(a)  Schedule  III.  speciAed  below,  shall  be 
filed  as  of  the  dates  of  ths  most  recent 
audited  balance  sheet  for  each  person  or 
group. 

(b)  The  other  schedules  specified  below  as 
Schedules  I  and  U  shall  be  Bled  for  each 
period  for  which  an  income  statement  is 
required  to  be  filed  for  each  person  or  group, 

(2)  If  the  information  required  by  any 
schedule  (including  the  notes  thereto)  may  be 
shown  in  the  related  fmancial  statement  or  in 
a  note  thereto  without  making  such  statement 
unclear  or  confusing,  that  procedure  may  be 
followed  and  the  schedule  omitted. 

(3)  The  schedules  shall  be  examined  by  the 
independent  accountant  if  the  related 
financial  statements  are  so  examined. 

(4)  The  schedules  prescribed  by  17  CFR 
2iai2-04  and  210.12-05  shall  be  Tiled  in 
support  of  balance  sheet  captions  9(b)  and 
14(b)  of  each  balance  sheet  and  shall  be 
designated  Schedules  FV  and  V,  respectively. 
These  schedules  shall  be  filed  for  each  period 
for  which  an  income  statement  is  required  to 
be  filed.  These  schedules  may  be  omitted  if 
(a)  neither  the  amount  required  to  be  reported 
in  a  note  under  balance  sheet  caption  9(c)  in 
the  related  balance  sheet  nor  the  amount 
require  to  be  reported  in  a  note  under 


balance  sheet  caption  14(b)  in  such  balance 
sheet  exceeds  5  Ftercent  of  stockholders' 
equity  as  shown  by  the  related  balance  sheet 
at  either  the  beginning  or  end  of  the  period,  or 
(b)  there  have  been  no  material  changes  in 
the  information  required  to  be  filed  from  that 
last  previously  reported. 

Schedule  I — Amounts  receivable  from 
certain  persons.  The  schedule  prescribed  by 
17  CFR  210.12-03  shall  be  filed  with  respect 
to  indebtedness  of  more  than  $500,000  or  2.5 
percent  of  stockholders'  equity,  whichever  is 
less,  which  is  owed,  or  at  any  time  during  the 
period  for  which  related  income  statements 
are  required  to  be  filed,  was  owed  by  each 
person  (including  those  referred  to  below) 
related  to  the  reporting  person  or  any  of  its 
principal  subsidiaries  as  director,  executive 
officer,  or  principal  holder  of  equity 
securities.  Indebtedness  to  be  reported  for  a 
director,  officer  or  principal  holder  of  equity 
securities  shall  include  the  aggregate  of 
indebtedness  owed  by  such  person  and 
indebtedness  owed  by  any  of  the  following 
which  are  related  to  such  person:  (1)  Any 
corporation,  venture  or  organization  of  wfaidi 
any  of  the  foregoing  persons  is  a  general 
partner  or  is,  dlrecdy  or  indirectly,  the 
beneficial  owner  of  10  percent  or  more  of  any 
class  of  equity  securities:  (2)  any  trust  or 
other  estate  in  which  any  of  the  foregoing 
persons  has  a  substantial  beneficial  interest 
or  as  to  which  such  person  serves  as  trustee 
or  in  a  similar  fiduciary  capacity;  and  (3)  any 
relative  or  spouse  of  any  of  the  foregoing 
persons,  or  any  relative  of  such  spouse,  who 
has  the  same  home  as  such  person. 
Indebtedness  to  be  reported  shall  include 
eunounts  owed  to  the  parent  company  or  any 
consolidated  subsidiary.  Notwithstanding  the 
foregoing  and  the  requirement  of  Column  A 
of  the  17  CFR  210.12-03  schedule, 
indebtedness  incurred  in  the  ordinary  course 
of  business  by  directors  (and  related  persons 
specified  above)  who  are  neither  executive 
ofTicers  nor  principal  holders  of  equity 
securities  may  be  stated  in  the  aggregate  in 
Columns  B,  C,  D,  and  E  of  the  17  CFR  2iai2- 
03  schedule  and  need  not  be  reported  on  an 
individual  basis.  The  number  of  directors 
whose  indebtedness  is  included  in  the 
aggregatv  amount  shall  be  stated  in  Column 
A.  It  shall  not  be  necessary  to  Include  in  the 
individual  or  aggregate  indebtedness 
reported  those  amounts  related  to  installment 
loans  as  defined  in  balance  sheet  caption 
5(c)(iii]  made  in  the  ordinary  course  of 
business.  For  the  purpose  of  this  schedule, 
loans  or  indebtedness  made  or  incurred  in 
the  ordinary  course  of  business  shall  be  those 
which  (i)  wer«  made  on  substantially  the 
same  terms,  including  interest  rates  and 
collateral,  as  those  prevailing  at  the  same 
tima  for  comparable  transactions  with  other 
persons,  and  (U)  did  not  involve  more  than 
normal  risk  of  collectibility  or  present  other 
unfavorable  features. 

Schedule  II— Valuation  and  qualifying 
accounts.  The  schedule  prescribed  by  17  CFR 
210.12-09  shall  be  filed  in  support  of 
valuation  and  qualifying  accounts  Included  in 
each  balance-sheet  excluding  the  allowances 
for  loan  losses  and  real  estate  losses. 

Schedule  lU — Guarantees  of  securities  of 
other  issuers.  The  schedule  prescribed  by  17 
CFR  2iai2-0e  shall  be  filed  with  respect  to 


any  goarantees  of  securities  of  other  issuers 
by  the  person  for  which  the  statement  is 
being  filed. 

PART  563d— SECURITIES  OF  INSURED 
INSTITUTIONS 

1.  Redesignate  existing  part  563d  as 
Subpart  A — Regulations,  and  add  new 
§S  563d.3b-6,  563d.200JO  and  563d.210  and 
add  a  new  Subpart  B — Interpretations, 
consisting  of  SI  5e3d.A01  and  S63d.a02  to  read 
as  foUowc 

Subpart  A— Ragulations 

Se3d.l    Requirements  under  certain  sections 

of  the  Securities  Exchange  Act  of  1934. 
563d.3b-6    Liability  for  certain  statements  by 

registrants. 
563d.200.30    Delegation  of  authority  to 

Genaral  Counsel 
5e3d.210    Form  and  content  of  financial 

statements. 

Subpart  B— Interpratations 

Sea 

563d.801     Application  of  this  Subpart 

563d.802    Preparation  and  filing  of  report* 

under  the  Securities  Exchange  Act  of 

1934. 

Authority:  Sees.  3(b),  12, 13, 14  and  23  of 
the  Securities  Exchange  Act  of  1934,  48  Stat. 
882.  892,  894,  895  and  901,  as  amended  [15 
U.S.C.  78c(b),  1,  m,  n  and  w];  15  U.S.C  78d-l; 
and  Reorg.  Plan  No.  3  of  1947, 12  FR  4981,  9 
CFR  1943-48  Comp,  p.  1071. 

Suttpart  A— Aagulationa 

S  563d.  1    Raquiramanta  under  certain 
sectlona  of  tt>e  SecurWe*  Exdiange  Act  of 
1934. 


9563dJt>-«    UaMMy  tor  certain 
statementa  by  regiatranta. 

This  section  replaces  17  CFR  240.3b-e 
and  applies  as  foDows: 

(a)  A  statement  within  the  coverage  of 
paragraph  (b]  of  this  section  which  is 
made  by  or  on  behalf  of  an  issuer  or  by 
an  outside  reviewer  retained  by  the 
issuer  shall  be  deemed  not  to  be  a 
fraudulent  statement  (as  deflned  in 
paragraph  [d)  of  this  section),  unless  it  is 
shown  that  such  statement  was  made  or 
reaffirmed  without  a  reasonable  basis  or 
was  disclosed  other  than  in  good  faith. 

(b)  This  section  applies  to  the 
following  statements: 

(1)  A  forward-looking  statement  (as 
defined  in  paragraph  (c)  of  this  section) 
made  in  a  proxy  statement  or  offering 
circular  filed  with  the  Board  under  Part 
563b  of  this  Subchapter,  in  a  registration 
statement  filed  with  the  Board  under  the 
Securities  Exchange  Act  of  1934  on  Form 
10  (17  CFR  249.210);  in  Part  I  of  a 
quarterly  report  filed  with  the  Board  on 
Form  10-Q  (17  CFR  241.308a):  In  an 
annual  report  to  shareholders  meeting 
the  requirements  of  S  SSSd-l. 
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particularly  17  CFR  240.14a-3  (b)  and  (c) 
or  17  CFR  24ai4c-3  (a)  and  (b)  under  the 
Securities  Exchange  Act  of  1934;  in  a 
statement  reaffmning  such  forward- 
looking  statement  subsequent  to  the 
date  the  document  was  filed  or  the 
annual  report  was  made  publicly 
available;  or  a  forward-looking 
statement  made  prior  to  the  date  the 
document  was  filed  or  the  date  the 
annual  report  was  made  publicly 
available  if  such  statement  is  reaffirmed 
in  a  filed  document  or  annual  report 
made  publicly  available  within  a 
reasonable  time  after  the  making  of  such 
forward-looking  statement:  Provided. 
that 

(i)  At  the  time  such  statements  are 
made  or  reafBrmed,  either  (A)  The 
issuer  is  subject  to  the  reporting 
requirements  of  section  13(a)  or  15(d)  of 
the  Securities  Exchange  Act  of  1934  and 
has  complied  with  the  requirements  of 
17  CFR  240.13a-l  or  240.15d-l 
thereunder,  if  applicable,  to  file  its  most 
recent  annual  report  on  Form  lO-K;  or 
(B)  if  the  issuer  is  not  subject  to  Ae 
reporting  requirements  of  section  13(a) 
or  15(d)  of  the  Securities  Exchange  Act 
of  1934,  the  statements  are  made  either 
in  a  registration  filed  under  the 
Securities  Act  of  1933  or  pursuant  to 
section  12(b)  or  (g)  of  the  Securities 
Exchange  Act  of  1934.  or  in  a  proxy 
statement  or  offering  circular  filed  writh 
the  Board  under  Part  563b  of  this 
subchapter  if  sucii  statements  are 
reaffirmed  in  a  registration  statement 
under  the  Securities  Exchange  Act  of 
1934  on  Form  la  filed  with  the  Board 
within  180  days  of  the  instituti^m's 
conversion,  and 

(ii)  The  statements  are  not  made  by  or 
on  behalf  of  an  issuer  that  is  an 
investment  company  registered  under 
the  Investment  Company  Act  of  1940; 

(2)  Information  relating  to  the  effects 
of  changing  prices  on  the  business 
enterprise  presented  voluntarily  or 
pursuant  to  Item  303  of  Regulation  S-K 
(17  CFR  229.303),  management's 
discussion  and  analysis  of  financial 
condition  and  results  of  operations,  or 
Item  302  of  Regulation  S-K  (17  CFR 
229.302),  supplementary  financial 
information,  and  disclosed  in  a 
document  filed  with  the  Board  or  in  an 
annual  report  to  shareholders  meeting 
the  requirements  of  17  CFR  240.14a-3(b) 
and  (c)  or  17  CFR  240.14c-3(a)  and  (b) 
imder  the  Securities  Exchange  Act  of 
1934:  Provided,  that  such  information 
induded  in  a  proxy  statement  or 
offering  cricular  filed  pursuant  to  Part 
563b  of  this  Subchapter  shall  be 
reaffirmed  in  a  registration  statement 
under  the  Securities  Exchange  Act  of 
1934  on  Form  10  filed  with  the  Board 


within  180  days  of  the  institution's 
conversion. 

(c)  For  purposes  of  this  section,  the 
term  "forward-lo(rfdng  statement"  shall 
mean  and  shall  be  limited  to: 

(1)  A  statement  containing  a 
projection  of  revenues,  income  (loss), 
earnings  (loss)  per  share,  capital 
expenditures,  dividends,  capita] 
structur»  or  other  financial  items; 

(2)  A  statement  of  management's 
plans  and  objectives  for  future 
operations; 

(3)  A  statement  of  future  economic 
performance  contained  in  management's 
discussion  and  analysis  of  financial 
condition  and  results  of  operations 
pursuant  to  Item  303  of  Regulation  S-K; 
or 

(4)  Disclosed  statements  of  the 
assumptions  underlying  or  relating  to 
any  of  the  statements  described  in  (1), 
(2),  or  (3)  above. 

(d)  For  purposes  of  this  section,  the 
item  "firradulent  statement"  shall  mean 
a  statement  which  is  an  mitrue 
statement  of  a  material  fact,  a  statement 
false  or  misleading  widi  respect  to  any 
material  fact,  an  omission  to  state  a 
material  fact  necessary  to  make  a 
statement  not  misleading,  or  whidi 
constitutes  the  employment  of  a 
manipulative,  deceptive,  or  fiaudulent 
device,  contrivance,  scheme, 
transaction,  act,  practice,  course  of 
business,  or  an  artifice  to  defraud,  as 
those  terms  are  used  in  the  Securities 
Act  of  1933  or  the  rules  or  regulations 
promulgated  thereunder. 

§563d.200-30    Delesatlon of wttwrtty to 
General  Counsel 


§  S63d.21t)    Fonn  and  content  of  financial 
statements. 

Finandal  statements  contained  in 
filings  with  the  Federal  Home  Loan 
Bank  Board  under  the  Seciuities 
Exchange  Act  of  1934  shall  conform  as 
to  form  and  content  to  the  requirements 
of  §  563C.1  of  this  Subchapter. 

Subpart  B — tnterpfetatiott* 

§  563d.801    Application  of  this  Subpart. 

This  Subpart  contains  interpretations 
pertaining  to  the  requirements  of  the 
Securities  Exchange  Act  of  1934  and  the 
rules  and  regulations  thereunder  as 
applied  to  insured  institutions  by  the 
Corporation. 

§563d.802    Description  of  Business. 

(a)  This  section  appUes  to  the 
description  of  business  portion  of  (1) 
registration  statements  filed  on  Form  10 
(Item  1)  (17  CFR  249.210),  (2)  proxy  and 
information  statements  relating  to 
mergers,  consolidations,  acquistions  and 


simUar  matters  (Item  14  of  Scfaedule  14A 
and  Item  1  of  Sdiedule  14c)  (17  CFR 
240.14a-101  and  24ai4c-101),  and  (3) 
annual  reports  filed  on  Form  10-K  (Item 
7)  (17  CFR  249J10). 

(b)  The  description  of  business  should 
confonn  to  the  descripticm  of  business 
required  by  Item  7  of  Fonn  PS  iioder 
Part  563b  of  this  Sobch^ter. 

(c)  No  repeat  disdosnre  is  required  by 
virtue  of  similar  requirements  in  Item  7 
of  Form  PS  and  Itons  301  and  303  of 
Regulation  S-K  (17  CFR  229.301  and 
229.303).  However,  there  should  be 
induded  aiqm>iMiate  disdosure  which 
arises  by  virtue  of  the  registrant  being  a 
stock  institotioa.  For  example,  the  table 
regarding  return  on  equity  and  assets. 
Item  7(e)(5).  should  include  a  line  item 
for  "dividend  payout  ratio  (dividends 
declared  per  share  divided  by  net 
income  per  share)". 

(Sees.  402. 403  and  407  of  the  Natioaa] 
Housing  Act  4fl  SUt  1256. 1257  and  12fia  as 
amended,  12  U.S.C.  1725. 1726  and  173a  Sec. 
S  of  the  Home  Owners'  Loan  Ad  of  1933, 48 
StaL  132.  as  amended.  12  USJC  1461  Sees. 
3(b),  12. 13. 14  and  23  of  the  Secmitiet 
Exchange  Act  of  1934.  48  SUL  882.  892.  891 
895  and  901.  as  amended.  15  U.S.C  78c,  L  m. 
n  and  w;  and  Reorg,  Plan  No.  3  of  1947, 12  FF 
4981.  3  CFR  1071  (1943-48  Comp.)) 

By  the  Federal  Home  Loan  Bank  Board. 

MR"* 

Secretary. 

IFItDact 


CIVIL  AERONAUTICS  BOARD 
14  CFR  Ch.  II 

Agenda  of  SIgniflcani  Regulations 
agency:  Civil  Aeronautics  Board 

ACTION:  Publicatimi  of  agenda  of 
significant  rules  under  dievelo|Rnent  or 
review. 

SUMMAmr:  As  part  of  its  implementation 
of  the  Regulatory  Flexibility  Act,  Pub.  L. 
96-354,  and  in  accordance  with  the 
policy  announced  in  Executive  Order 
12291,  Federal  Regulation,  the  CAB      • 
publishes  its  semiannual  Agenda  of 
Significant  Rules  under  Development  or 
Review. 

DATE  Adopted:  April  15. 1982. 

ADDRESSES:  Copies  of  the  rulemaking 
documents  Hsted  in  this  agenda  can  be 
obtained  from  the  Distribution  Section. 
Civil  Aeronautics  Board,  Washington. 
D.C  20428;  (202)  673-5432.  Each 
document  should  be  identified  by  the 
designation  appearing  in  parentheses 
after  the  Federal  Register  dtation. 
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Persons  wishing  to  be  placed  on  a 
mailing  list  for  future  editions  of  this 
agenda  should  send  a  postcard  request 
to  the  Distribution  Section  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
About  a  specific  rulemaking  action 
listed  in  this  agenda — the  contact  person 
listed  below.  About  this  agenda — Joanne 
Petrie,  Office  of  the  General  Counsel, 
Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  N.W.,  Washington. 
D.C.  20428;  202-«73-5442. 
SUPPLEMENTARY  INFORMATION: 

The  Board  is  pubhshing  this  Agenda 
of  Significant  Rules  under  Development 
or  Review  in  accordance  with  the 
Regulatory  Flexibility  Act,  Pub.  L  96- 
345,  and  the  policy  announced  in 
Executive  Order  12291,  Federal 
Regulation,  issued  on  February  17, 1981. 
The  next  agenda  will  be  published  in 
October  1982,  as  provided  in  the 
Regulatory  Flexibility  Act  The  Board's 
previous  agenda  appears  at  46  PR  53436. 
October  28, 1981. 

This  agenda  is  divided  into  two  main 
categories,  Rules  Under  Development 
and  Existing  Rules  Under  Review,  and 
an  Appendix.  An  action  to  amend  an 
existing  part  of  the  Code  of  Federal 
Regulations  is  not  necessarily  listed  as 
an  existing  rule  under  review.  If  it  does 
not  involve  a  reexamination  of  the  basic 
policy  and  purpose  of  that  part  it  is 
listed  as  a  rule  under  development 
Entries  in  Rules  Under  Development  are 
listed  with  a  letter  prefix  indicating  the 
subject  areas:  A — Small  Community  Air 
Service  Program;  B — Fares,  Rates,  and 
Tariffs;  C— Charters;  and  D— 
Miscellaneous.  Each  rulemaking 
included  in  Existing  Rules  Under 
Review  is  listed  according  to  the  CFR 
part  it  would  primarily  affect  with  a 
numerical  suffix  to  distinguish  it  from 
other  rulemakings  that  are  listed  under 
the  same  part.  The  Appendix  lists  any 
rulemaking  that  appeared  in  the 
previous  agenda  and  has  since  been 
completed  or  terminated. 

For  each  rulemaking  action  listed  in 
this  agenda,  the  following  information  is 
•et  out:  title;  the  name,  office 
abbreAnation,  and  telephone  number  of  a 
knowledgeable  Board  official  to  contact 
for  further  information:  action  schedule; 
and  description.  For  each  proceeding  in 
which  a  notice  of  proposed  rulemaking 


has  been  issued,  a  scheduled  completion 
date  is  listed.  Addresses  for  all  contact 
persons  are  Civil  Aeronautics  Board, 
Washington.  D.C.  20428.  Unless 
otherwise  noted,  the  legal  authority  for  a 
rulemaking  action  is  the  Federal 
Aviation  Act  of  1958,  as  amended  by  the 
Airline  Deregulation  Act  of  1978  and  the 
International  Air  Transportation 
Competition  Act 

The  only  rules  that  the  Regulatory 
Flexibility  Act  requires  agencies  to 
include  in  their  agendas  are  those  that 
are  "likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  This  agenda 
is  more  inclusive,  Usting  all  significant 
Board  rulemaking  activity.  The 
following  items  appear  to  meet  the 
statutory  criterion:  A2,  A4,  A5,  A6,  Bl, 
B2,  B4.  B5.  ClO.  D4.  Dll,  D19,  D26,  D28, 
D32,  221-1,  211-2.  241-1.  293-1,  313-1 
and  389-1.  We  have  not  made  this 
determination  in  cases  where  a  notice  of 
proposed  rulemaking  was  issued  before 
January  1, 1981,  because  the  regulatory 
flexibility  analysis  requirements  do  not 
apply  to  those  proceedings. 

None  of  the  rulemaking  included  in 
this  agenda  is  "major"  within  the 
meaning  of  E.0. 12291,  and  the  Board 
does  not  plan  to  perform  any  formal 
Regulatory  Impact  Analyses.  Each 
rulemaking,  however,  undergoes  an 
analysis  of  benefits,  costs,  and 
alternatives,  in  a  degree  of  detail  and 
formality  that  is  commensurate  with  the 
Importance  of  the  rule.  The  Board  also 
retains  the  discretion  to  prepare  a 
formal  Regulatory  Impact  Axialysis  on 
any  rulemaking. 

Statements  in  the  action  schedule 
column  that  a  notice  or  advance  notice 
of  proposed  rulemaking  is  in  preparation 
indicate  that  the  staff  is  preparing  a 
draft  for  Board  action.  They  do  not 
imply  that  the  proposal  will  necessarily 
be  issued,  that  the  Board  has  endorsed 
the  substance  of  the  proposal,  or  that 
the  petition  (if  any)  prompting  the 
rulemaking  activity  will  necessarily  be 
granted.  Scheduled  completion  dates  are 
estimates  only,  and  so  do  not  bind  the 
Board  or  indicate  that  a  final  rule  will 
necessarily  be  adopted. 

Although  this  agenda  is  intended  to 
list  all  significant  Board  regulations  that 
are  under  development  or  review,  it  is 
not  a  completa  guide  to  all  significant 


rulemaking  activity  for  the  6  months 
until  publication  of  the  next  agenda. 
First  new  rulemaking  actions  may  arise 
and  be  completed  between  now  and 
then.  Second,  we  may  have 
inadvertentiy  omitted  one  or  more  items. 
Any  such  omission  shall  not  preclude 
the  Board  fi^m  taking  action  on  the 
item,  and  shall  not  be  a  ground  for 
judicial  review  of  the  rule. 

Abbreviations  Used  in  This  Agenda 

"Act"  means  the  Federal  Aviation  Act 
of  1958.  as  amended,  49  U.S.C.  1301  et 
seq.,  including  amendments  made  by  the 
Deregidation  Act  and  the  International 
Air  Transportation  Competition  Act 
Pub.  L  96-192,  94  Stat.  35. 

"Deregulation  Act"  means  the  Airline 
Deregulation  Act  of  1978,  Pub.  L  95-504. 
92  Stat  1705. 

"CFR"  means  Code  of  Federal 
Regulations. 

"FR"  means  Federal  Register. 

"ANPRM"  means  advance  notice  of 
proposed  rulemaking. 

"NPRM"  means  notice  of  proposed 
rulemaking. 

Office  abbreviations: 

BCAA — Biu^au  of  Carrier  Accounts  and 

Audits 
OCCCA— Office  of  Congressional 

Community  and  Consumer  Affairs 
BDA — Bureau  of  Domestic  Aviation 
BLA — Bureau  of  International  Aviation 
OC  Office  of  Comptix)ller 
OEA — Office  of  Economic  Analysis 
OGC — Office  of  the  General  Counsel 

ER-.  EDR-,  SPR-.  SPDR-,  and  similar 
designations  appearing  in  parentheses 
afier  a  Federal  Register  citation  are  the 
Board's  internal  designations  for  final 
rules  and  proposed  rules.  Using  these 
designations,  interested  persons  can 
obtain  copies  of  documents  from  the 
Distribution  Section  at  the  address 
listed  above.  The  Distribution  Section 
will  also  establish  and  maintain  a  list  of 
persons  wishing  to  receive  copies  of 
future  agendas. 

Accordingly,  the  Civil  Aeronautics 
Board  publishes  the  attached  Agenda  of 
Significant  Regulations  under 
Development  or  Review. 

By  the  Ctvil  Aaronautics  Board. 
Phyllis  T.  Kaylor, 
Secretary. 
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Rules  Under  Development 


Ckintact  pgraon 


Action  schedule 


Al.  ESSEMIML  An  SERVICE  SU8SI0V  QUOEUNES 


mwraSB)  14  CTR  nWT  271) 


Jol»  a  Hokanaoa  BOA.  202- 
673-53*8^  or  Qoiiid  SctuHor. 
OGC,  202-673-5442 


NPntl.  45  FR  S3254.  Oeomlnr  U.  1960  (EOR-415, 
Dockat  as04l).  Camnwnl  penod  ctosad  Feboary  17. 
1981.  Scheduled  lor  completioa  August  1962. 


T»»BM»d  iwiiirf  Sitoidj  fa  airfnes  to  «Maa  9m  an . 

•snios  at  a  tonal  datomined  in  armalaniia  a«i  14  CFH  Part  396.  Tito  nie  aould  inailsiiisni 
aaesoo  4)9«d)  ol  lis  Act  touch  diraeto  tie  Boato  to  Matitoh  guitemes  lor  cornwamg  Via 

tar  and  reasonable  amount  oi  compel naliuri     i.  fa  guvwitoe  tot  level  ol 


r  mocBwaes  (moraaeo  14  chi  mur  net 


David  SeteKer.  OGC.  202-673- 
5442. 


WRM  inprepaalian. . 


Tile  Board  pays  a  sutsidy  to  aMnes  lor  proMdng  eseenW  to  aeraioe  to  smrt 
This  nto  would  estaMsh  when  «te  rate  oonlerence  with  the  wkie  s  held.  wl« 
the  end  0*  the  artne's  rate  tons,  and  other  procedural  maaers  vMoloed 


A3.  oauQcnoM  cr  I 


:  AOBMATE  aenwcE  «t  anaiE  Ktons  (14  cm  fMir  398) 


David  Schetfer.  OGC.  202-673- 
544a 


NPHM.  45  FR  67357,  October  10,  1980  (PSOR-flB,  Docket 
38807).  Comment  penod  dosed  Decemi>er  9,  1980. 
Scheduled  lor  completiorr  Novemtwr  1982. 


Tito  BoaidhM  set  essential  air  servtoe  toveto  uidar  aeclion  419  ol  »»  Act  lor  eis^Me  p««s 
tsmal  communilies).  Some  ol  tiese  poims  are  bang  served  tiy  to  caners  toto  ae  not 
piwidng  ttie  recfmeU  level  ol  service.  This  nie  woiid  estabish  a  now  pokey  wida  wtich  toe 
^°'"'  *****  "^  on  »»  "adequate  service"  provison  ol  secten  4044a)  ol  tie  Ad  as 
ai*orily  to  orda  these  carriers  to  provide  adequate  (ie,  essenkaQ  servce  at  poms  they 
new  serve. 


OF  WBaOZED  CMtoSto  AT  SHUU.  (X>MI4UWTKS  (14  CHI  PART  325) 


David  SchaWa,  OGC,  202-673- 
6442. 


NPflM  in  prepaiatioa . 


Seclnn  419  iM  «w  Ad  penHNs  any  cania.  altor  January  1.  1983.  to  Me  at  vpkc^ban  witi  toe 
Board  seelong  to  have  the  subsidy  that  is  paid  to  anotha  carta  paid  to  it  nstead  Tito  n*i 

would  establish  prooertoies  to  be  lo*>wed  b,  tie  toiplcart.  the  incumbent  cana  ato  tto 
Board. 


AS.  WUCV  ON  mERFUOHTS  AT  ESSENIWL  Ato  SERVKX  POanS  (14  Cm  PART  398) 


David  Sdwlla.  OGC.  202-673- 
5442 


NPnM,47PR        .May     .1982(PS0R-    . Docket 40280). 
Comment  penod  etoaae  J^     .  M62.  SdMdiied  tar- 
coraplelion  Octobw  1982. 


.  lUMaiAllUN  NOTOXS  fWt  CeRTVKATeO  OMMBto  (14  CHI  PART  323) 


By  PH-244.  the  Board  changed  ks  nofce  raquiranento  tar  oergiLatod  cwiers  AMI 
toramate  aavioe  to  eigiite  ponto  T»ie  Boad  eiiwukjd  some  nottoes  but 
r^ulre  notice  before  a  certificated  earner  tomWiatoU  or  reduced  servne  so  as  to 
eigiWe  point  (1)  withoitf  essental  semce.  (2)  without  any  other  certificaled  cana, 
only  one  certificaled  cama.  a  (4)  with  a  33  percent  leduckon  w\  avaiable  cancity.  . 
deasion  by  the  US   Court  ol  Appeals  lor  the  Dislnct  ol  Colmbia  has  cast  doubt 
floawfs  aahordy  to  raqu«s  some  ol  these  notices,  partculaly  tta  tow«i  one  Tha 
(■ooaafag  aniM  tooaato  ahelha  any  o»  these  nonces  shoiid  be  elunnaied  aid 
any  otoa  lequrarasnto  ahoiAl  take  Ihar  ptooe. 


(3)  With 

A  recant 

on  the 


Joanrw  Pebte.  OGC,  202-673- 
5442,  a  Desta  McDowell. 
OCCCA.  202-673-5 1 91 . 


M.  OOWanOHS  OF  tMRRMBE  (14  cni  221.  2S0.  296;  PnOPOSEO  14  cm  PART  255) 


nPPM.  45  FP  25B17.  April  16.  1980  (EDR-3aek  Dodtol 
38021).  Comment  penod  closed  Aifiial  15,  198a  flsfly 
commail  period  etosed  Septerrber  3.  1980.  NPRM,  45 
FR  42629,  June  25,  1980  (EDn-404.  Docket  38348). 
Comment  period  closed  Seplemt>er  3.  1980.  Reply  com- 
ment period  closed  Septenba  23,  1880.  Stwton^MM 
NPRM,  46  FR  35336,  Ju^  13,  1981  <EOfi-404a  Docket 
38348).  Comment  penod  closed  Septen«>a  9.  1981. 
Reply  commem  penod  etosed  Septentoa  2a  1981.  St4>- 
plemertal  NPHM.  46  FR  43057  (EDR-404E.  Docket 
38348).  Comraem  period  etosed  Septaaba  28.  1981. 
Scheduled  lor  comptotion:  Jme  1982. 


Contracts  between  artnes  and  their  passengers  are  governed  by  taritls,  which  ae  Bed  with  the 
Board  and  availabte  tor  inspection  at  artne  ticket  offices.  Although  taMs  ae  corrvlKaled 
and  relatively  riaccessiUe  documents,  passengers  are  piesumed  to  have  read  toem  ato 
consented  lo  then  terms  and  condMons.  The  proposed  nie.  wtwh  coracikdales  a  nuntoa  ol 
tfBerem  ailemalungs,  presents  h»o  allematives.  The  lirsl  wouM  prohUt  totnes  Irom  entatdng 
tami  pronaons  agaral  paiaangon  untoas  tta  aidnes  make  avalable  to  passengers  a  "plan 
English"  notice  ol  ttw  terms  and  oondHnns  ol  the  cortoaet.  In  afctkon  it  woM  totoiily  the 

raiMrements  toto  atones  disctoae  oatoto  totonaaliua  to  oonawBa*  on  rr  jim-  tckato 

and  counter  stgoa.  TTie  aecond  apkon  anuto  sinSiiato  domestic  nites  taitts  as  wel  »  atost 
eoaRH»eci*ed  notoies.  MWhoU  ■»  pistodnn  tt  tonlls.  earners  wouM  have  to  yve 
passengers  actual  notice  oi  the  oondilnns  of  catoaga.  In  enter  to  gne  maaanm  llenbMy. 
and  because  the  condMons  ol  camage  w«  vary  among  earners,  the  Boad  inter  tos  opkon 
aouU  eliminato  toe  requirement  Viat  earners  post  most  Board-prescnbed  notices. 


B2  EUMWATtOM  OF  tlANDATOmr  JOWT  FARES  (14  Cm  PMIT  308) 


Petrie.  OGC  202-673- 
5442.  a  Julen  Schrenk. 
BDA.  202-673-5298. 


NPRM.  46  FR  29718.  June  X  1981  (PSDR-TOt,  Docket 
3838SX  Comment  penod  dosed  July  31.  1981.  Re(^ 
comment  penod  closed  S^nentoa  »,  1981.  ."^riwirf^^ni^ 
(or  complefiore  July  1982. 


The  Mandatory  joint  taw  raquMmanto 

iMl  end  t>y  Januay  1.  1983,  toto  8w 
tores.  The  Board  issued  apnpoaali 
Amerx^an  Airtnes  to  change  9m 
consxtenng  eliminating  the  system 
upon  request 


I  to  «to  nmmnt  Pmmyii  Fam  m  a  Mjialiiii 

tod  «<  Bw  Board's  junsdKtion  ova  domestic  passanga 

I*  aai  tolMiito and  in  response  to  a  petHion  Hed  by 

*  tore  rnmaiaaiili  m  1  ol  3  ways.  The  Boant  • 

some  a  al  marttot  a  making  mtertwing  maidaloiy 


.  EXIEMSKM  OF  FARE  HCXtoliTY  OF  MKSKMESM  (14  Cm  PART  399) 


Joanne  Path*.  OGC.  202-673- 
5442. 


NPRM.  46  FR  29727  (PSOR-71.  Dodiet  38875). 
period  etosed  July  30.  1881.  Schsdiiad  la  'y?<^p%tton 
Decemba  1962. 


to  Msponse  to  a  patilioM  ttad  by  Air  Micronesia  and  CodtoaM  Mr  Unas,  toa  Boad  ptopoaad 

to  attend  ttoward  lleidbifety  ol  30  percent  above  the  standard  industry  lare  level  (SIFL).  and 
unlimled  downward  flexliiity  tor  passenga  tares  in  aito  to  ttosonesa  aid  Acnalcai  Saaoa. 
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Rules  Under  DeveijOpment— Continued 


ContooC  porsoN 


Acton  schedule 


Deeoription 


B5.  ffTBVMTIONM.  CMIOO  RATE  nXWBIUTY  (14  CFR  PART  399) 


Mark  SolMrtnvner, 
673-6442. 


OOQ   202- 


NPRM.  4S  FR  3595.  January  19.  IBM  (PSDR-W.  Dooklt 
37444).  Conwner*  pedod  closed  ApirtI  9.  1980  Oral 
argument  Md  July  IS,  1960  Comment  penod  reopened, 
46  FR  34347.  J(iy  1,  1981  (PSOfl-65C).  CommeW 
period  closed  Ji^  23.  1961.  Scheduled  tar  con<i«ollone 
May  198^ 


TMa  nM  wsuM  eatatiMi  a  pa«cy  •«  not  revtevrhf  mtemalanal  aarge  rate  changes  lar 

economie  KJStMcalJon  H  the  changes  were  below  a  prescribed  celling,  except  In  exkaordkiary 
circumstances.  The  oe*ng  would  be  set  nftialty  »!  tie  October  1.  1979.  rate  levels  lor 
general  oommodIV  rBtes,  and  wouM  be  periodically  adfusted  for  operating  cost  Incivases. 


ae.  MTBMATIONAL  OMWO  RATE  KXJCV— PUnT>«R  CHANGES  (14  OFR  PART  399) 


Joanne  Peine.  OOC.  202-673- 
5442. 


ANPRM  n  preparatoru 


This  no«oe  would  twile  oommenis  on  •»  broad  question  of  what  tie  Board's  cwgo  lale  poloy 
should  be,  to  advise  tw  Board  on  lulure  niemaklng  or  legistalive  proposals. 


•7.  STANOARO  KmEKM  FARE  LEVSL  METHOOOLOOV  (14  OFR  PART  399) 


Julen  Schrenk.  BOA,  202-673- 
5296. 


ANPRM.  46  FR  29265.  Jane  1.  1961  9>SOR-7Z  Docta* 
39635).  Comment  penod  dosed  July  10.  1961.  Reply 
oommem  penod  dosed  July  30.  1961  Scheduled  for 
oompleton:  June  1982. 


TMs  notes  solldtsd  comments  on  tie  Board's  ounent  mettwdology  employed  in  ad|usling  t«e 
standani  foreign  fare  level  (SFFL)  lor  airlines'  oosi  changes,  and.  addrtmnafly,  which  SFFL 
adtunORonts  should  be  utjkzed  lor  Irswborder  operations. 


B6.  ReOUlATION  OF  OWOOUNT  FARES  (14  CFR  PARTS  221,  398) 


David  SchaHer,  OGC  202-673- 
S44^ 


PeMon  Med  in  Docket  4061S.  Denial  01  petHion  In 
ton  per  Board  nskuoton  April  15,  1962 


World  Airways  petMoned  tie  Board  to  amend  tie  nies  governing  dbcount  fares.  II  asked  tie 
Board  ol  exercise  greater  overslghl  over  such  fares  and  to  require  airlines  to  iustify  any  fwa 
ttiat  is  more  than  SO  percent  bekm  tie  standard  industry  tare  level  tor  the  market  involved. 


80.  CHANGES  TO  OOMESTW  TARIT  RULES  AFTSR  JANUARY  1,1963  (14  CFR  221) 


Joanne  Patrie.  CXK,  aoe-673- 
5442 


AirlFies  may  not  Die  tariffs  concerning  Interstate  and  overseas  ek  transportaflon  to  be  provided 
on  or  alter  January  1,  1983.  The  Board  is  examining  Its  rules  to  detennine  what  oontomUng 
ohanges  need  to  be  matte. 


Bio.  HAWmaMU  JOS<T  FARES  (14  CFR  PART  399) 


Joanne  Pekie,  OGC,  202-673- 

5442.    or    Lawrence    Myers, 
OOC,  202-673-5205. 


Supplemental  NPRM.  47  FR .  A^  20,  196C  (PSDAR- 

75,   Docket  38565).  Comment  pertod  ctoses:  June  4. 
1962. 


TTie  Board  is  proposing  t»  require  certain  airknes  to  provWe  interttne  servtoe  in  Hawtf  un«  »<e 
end  of  1962,  to  aid  m  tie  kansrtion  to  domestk:  tare  deregulatton.  Ttiis  notce  supplements 
issues  addressed  m  kem  82  of  tks  agenda. 


811.  MCORFORATiaN  BY  REFERWCE  M  CONTRACTS  OF  CARRIAOE  AFTER  THE  SUNSET  OF  OOMESTK:  TARNTS 


Joseph  Brooks.  OOC.  202-673- 
5442. 


The  Board  is  consklering  a  njlemaking  to  establsh  unHorm  prooedurss  tor  nottoe  about  temns 
tiat  are  Incoiporaled  by  reterence  In  ak  passenger  contracts  af  carriage.  Many  terms  and 
conditions  are  now  incorporated  in  tie  contract  of  oarriage  by  means  of  tariff  filings  with  ttie 
Board,  but  lanffs  wiH  not  be  Ned  for  domestk:  ak  tansponatkin  provided  on  or  after  January 


812.  PAVMaMTS  TO  INDIReCT  CARGO  CARRIERS  (14  CFR  2M,  297) 


Barry  L  Molar,  OOC,  202-673- 
5205. 


NPRM.  47  FR  633,  January  6.  1982  (BDF(-437.  Docket 
40320).  Comment  penod  dosed  March  8.  1982.  Sched- 
uled tar  completion  July.  1982. 


This  njle  wouM  modify  tie  Board's  niles  on  kKtreol  cargo  ak  carriers,  foreign  ak  freight 
kxwarders.  and  toreign  cooperative  shippers  assodatxins,  to  akow  drect  ak  carriers  to  pay 
fees  to  tie  indkecl  carriers  an  shipments  by  tie  latter  The  proposal  wouM  etminate  tie 
express  prohibttKin  on  payment  of  commissions  to  the  indirecu  cargo  earners  and  wouW 
exempt  them  kom  tie  prohkxtton  on  solKiting  rebates  ki  sectkjn  403(b)  of  tie  Act  The  njle 
was  proposed  k<  response  to  a  request  by  a  dred  earner  ki  order  to  reduce  regulatory 
kiterventton  ki  tie  lelattonship  between  dkaol  and  kidkect  atr  carriers. 


CCtiartars 

07.  DIRECT  CAimUl  RESPONSmLITV  FOR  RET\JRNMO  STRANDED  CHARTER  PASBENOERS  (14  CFR  PARTS  207,  2061 


David  SctiaMer.  OOC.  202-67^ 

5442. 


NPRM.  45  FR  4681t  July  11,  1990  (H)R-«)5.  Docket 
37199).  Comment  penod  dosed  September  25,  1980 
Reply  oomment  period  ctosed  Oolober  10.  198a  Sohed- 
ided  lor  completton:  July  1962. 


This  rule  would  make  dkeot  ak  carriers  responsUe  tor  retumkig  charter  passengers  strmdsd  by 
strikes  or  other  intemjptions  of  thek  servkies  by  ekmnating  ttie  force  rnajeum  clause  koai 
charter  contracts.  More  recenty.  however,  tie  Board  has  issued  a  comprehensive  proposat 
(Item  CIO  ki  tiis  agenda)  to  revise  and  simpkfy  tie  charter  rules  Prohitxtion  of  force  ma/eure 
clauses  wouki  be  kx»nsislent  witi  some  provisKins  of  tie  newly  proposed  schenw  The 
Board's  knal  actton  ki  ttiis  proceedng  wil  be  consistent  witti  tiat  ki  Item  CIO. 


CIO.  UBGRAUZATION  OF  CHARTER  RULES  (14  CFR  PARTS  207,  206,  212,  298,  380) 


T    S^ora.    BOA   202- 
673-6066,. 


NPRM,  47  FR  7443,  Febniary  19,  1982  (EOR-439/SI>OR- 
86,  Docket  40336)  Comment  period  dosed  AprI  20, 
1962.  Reply  commem  period  ctoses  May  10.  1982. 
Soheduled  tor  complelkin:  July  1962 


The  Board  has  proposed  substantial  Iberallzattons  or  Ks  charter  rules,  witi  a  view  toward  tie 
agency's  sunset  The  proposal  seeks  cortvnents  on  replacing  tie  current  rules  governkij 
pubkc  charters  with  a  new  registrstton  and  bonding  requiremeni  for  kidirect  ak  earners  or, 
altemativety.  Keeping  some  combkiaton  o<  a  bondkig  and  escrow  requkement  and  some  or 
ak  ot  tie  requkements  designed  to  protect  partkapants'  expeclaltons  while  elkninatkig  all  likng 
requirements  on  indirect  air  earners.  The  proposal  would  also  eliminate  reskK:tk)ns  on  eligible 
groups  and  dealings  between  oharter  operators  and  air  earners  The  Board  seeks  to  reduce 
tie  rules  concerning  charters  to  the  minimum  necessary  lor  pubkc  protection.  This  proposal 
supersedes  several  otier  charter  rulemakkig  proceedkigs. 


Oil.  OVGR6EA8  MkJTARV  PaRSONNBL  CHARTERS  (14^ CFR  PART  372) 


DmW  Schaffer,  OOC,  202-673- 
5442 


Petton  Med  ki  Dookel  40213 .. 


Ttie  Davis  Agency  petMtoned  tie  Board  tor  njlemaking  to  amend  Its  nies  govemkig  Overseas 
Mtitary  Personnel  Charters  (OMPCs)  to  permit  otfoal  travel  by  0MPC-eli9t)le  persons  and  to 
enlarge  tie  group  ol  OMPO^tgibla  persons  to  ktdude  ak  Federal  smptoyees. 
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Rules  Under  Development— Coninued 


CoiMci  peraon 


Atfon  aohedule 


Dnid  Scheffor.  OGC.  202-«73- 
5442. 


Dl.  NONOtSCRMmATIOM  ON  THE  BASK  Of  HANDICAP  (PROFOeEO  14  CR)  PART  382) 


NPfai,  44  m  82401.  June  6,  1979  (SPOH-70.  DodMt 
34030).  ComnMnt  period  closed  September  4,  1978. 
Reply  commem  period  cloeed  Septembcf  24.  1979.  Revt- 
sioo  of  dratt  final  rule  in  progress,  m  accordance  with 
Depanmem  o«  Justice  review.  Scheduled  tor  oomatettoK 
May  19e^ 


Tt*  would  proNH  unlawful  dtocrimina«on  ^ 
Mt^on  904  o<  tw  ReftaMilaSion  Act  at  187a 


againM  handuapped  *  kaiwMn  mA  HMmW 


Di  C»N80MBI  PBOTKrnONB  FOR  MBlBOW  or  8CHaXJia>«BRVIC6  TOUR  OnooPS 


Joanne  PaMa.  OGC.  202-673- 
5442. 


ANPRM.  44  FR  43481,  July  25.  1979  (SPOB-71.  Docket 
34997).  Comment  period  closed  October  23,  1979.  Reply 
oomronl  period  dosed  Noventier  22.  1979.  NPRM  in 


D3.  Am  CARRIB)  RTNESS  (COMTMUMG  rmmSS)  (14  CPU  PART  204) 


Carolyn  Krainp.  BOA,  202-673- 
5328. 


NPRM  under  oonsidaralloa. 


The  Board  is  considering  the  development  o»  a  tyalBrx  to  morilor  the  oon*«*io  tfciaaa  of  * 
carriers  as  required  by  section  401(r)  ol  the  Act 


04  FTTNCSS  DETERMmATKMS  POR  OORMANT  CARRCRS  (14  CFR  PART  204) 


Joaeph  Brooks.  OGC,  202-673- 
5442.  or  Curtis  B.  Maloy. 
BOA,  202-673-5088. 


NPRM,  45  FR  73085,  November  4,  1880  (EDR-411,  OodiM 
38804).  Comment  penod  closed  December  15,  1980. 
Rep^f  comment  period  closed  December  30,  1980. 
Scheduled  tar  completion:  Jwuaiy  1983.. 


Thlsn*  would  snpoae  a  2-yoar  tmil  far  starting  sevice  or  oontn«v  sanioe  Mar  a  Hkiaaa 
detenmnation.  Carriers  that  ltd  not  begin  service  or  operate  wWwi  »)M  lime  paiod  «n*l  be 
rsquved  to  resUvnii  litness  date  and  obton  reauthorizalion  betara  ba^nnng 


06.  ZONES  POR  MAI.  RATES  (PROPOSED  14  CPR  PART  233) 


Bany  Molar,  OGC,  202-673- 
5206,  or  Lawrence  Myers, 
OGC,  202-673-5205. 


NPRM,  44  FR  52246.  September  7,  1979  (EDR-387/PDR- 
68,  Docket  36497).  Suppplemental  NPRM,  45  FR  83510. 
December  19,  1980  (EOR-387C/POR-68C,  Docket 
36497).  Comment  ported  dosed  Febnj«y  17,  1961. 
Scheduled  tar  completion.  September  1982.. 


This  rule  woi*>  end  Itie  Boartf  s  cunent  pradioe  of  prascrting  fasd  ratos  tor  In  kaisportoion 
o«  mai  by  air.  and  in  its  place  establish  zones  tor  each  category  of  ntf.  Each  zone  woiAl  be 
defined  by  maximum  and  minimum  rates  prescribed  by  the  Bawd,  «id  acfcias  woi*)  be  tree 
to  contract  with  the  Postal  Service  tor  the  carnage  o(  mri  H  «iy  prtoa  WW*)  «w  : 


08.  AGE  DISCnRNNATlON  (PWOPOaCD  14  CFR  PART  378). 


NPRM,   44   FR   S5383.   September   26,    1979   (SPOR-74, 
Docket  38639).  Comment  period  dosed  November  26, 

1979.  A  Anal  rule  was  adopted  by  the  Bcwd  on  Apr*  10, 

1980.  and  was  torvwdad  to  the  Secnstvy  of  HHS  tor 
approval,  as  required  by  the  Age  Discrimination  Act 
Scheduled  lor  complelioa  November  1982.. 


This  nie  w«  pnohWt  dtooriminatlon  against  air  tavetars  on  t«a  basie  o«  age  «» Irr^ilamant  t«a 
Age  Discriminsinn  Act  ol  1975. 


09  POLICY  STATBWrT  ON  PRSMPTION  (14  C^R  PART  399) 


PaMda  Snyder.  OGC.  202-673- 


tnterim  n*,  44  FR  9948,  Febnjwy  15,  1978  (PS-BS). 
Request  for  comments  on  Interim  njle.  44  FR  9953. 
February  15,  1979  (PSOfl-66.  Docket  34684).  Comment 
period  ctosed  April  16,  1978.  Schediied  tor  con^HeMoa 
September  1982.. 


TNs  nie  wl  set  out  final  Board  poides  tor  reguMton  o»  the  rates,  routes  and  senlces  of 
skfcies  that  have  >«era«ate  autfwrtty.  T»ie  Board  has  conciuded  that  t*ider  section  105  ol  the 
Act  H  not  the  State.  Is  responsijie  lor  economic  regulation  (or  deregulatioo.  as  Itie  case  may 
be)  o<  al  the  routes,  rates,  or  services  of  any  airiine  hoktng  either  (Q  a  cerHticale  of  pubic 
convenience  and  necessity  to  provide  interstate  f  transportation,  or  («)  wi  eienvkon  inter 
•action  416  of  the  Act  from  t)ie  requrement  tor  such  a  certificate. 


oil.  FOREION  WOIRECT  AM  CARRS)  OPERATIONS  M  OOtCSTK  MARKETS  (14  CTR  PARTS  296,  380) 


Qlem    Oatnofl    BIA,    202-673- 
6614. 


NPRM,  46  FR  35664.  July  10,  1981  (EOR-427,  8P0R-82, 
Docket  39744).  Comment  period  dosed  Septentoer  8, 
1961.  Reply  comment  penod  dosed  Seplemljor  23, 
1981.  Scheduled  lor  oompletten;  April  1982.. 


016.  UPIMTE  Of  AQREEMEKT-nLMO  RULES  (14  CfR  PARTS  261,  262.  263,  288.  302) 


Mark    Schwimmer,   OGC   202- 
6734442 


TNa  rule  woiM  update  tw  agreemem-lilirig  nies  to  contonn  to  statutory  chwgas  tw  nata 
sarewtef*  filmg  vokimary.  and  wouM  remove  the  now  unneceasary  Part  289  a^aament-Mng 


Dia  SUSPENSION  OP  ASANOONEO  POREnN  Am  CAIOTCR  PERMTS  (14  CPR  PART  213) 


Alan  F.  Brown,  BIA  202-673- 
5878. 


NPRM  in  praparattoa . 


TNs  ruto  wai4d  provide  tor  the  automatic  suspensnn  of  operating  authority  of  •  toral^  m 
carrier  pemUt  hoMer  If  the  earner  ceased  al  operations  tor  an  axtendad  period  cl  ttma. 


D18.  Am  CARRCR  REPORTMO  REOUmEMENTS  (14  CFR  PARTS  217,  231,  234,  241,  246,  246,  248,  250,  281,  288,  374a). 


Jack    Calowsy,    <X    202-673- 
6042 


NPRM  k\  praparatiort . 


The  Board  Is  rovtowlng  comnwnte  Iram  Federal  agendas.  State  ccnawaiua.  saroraulal  aid 
kansportation  authorites.  airport  operators  and  other  interested  paraona  ••  p«t  ol  a  sM 
•ninination  evaluating  ar  csmer  reporting  requirements. 


020. 


NOTICE  REOMREMBTTS  FOR  401  CERmCATE  PROCEBMNQS  UNOBt  SUBPART  O  (14  CFR  PART  302) 


Rhonda  Stan*.  BIA,  202-673- 
S03S. 


NPRM,  46  FR  29718,  June  3.  1881  (POH-75,  Docket 
38638).  Comment  period  dosed  August  3,  1881.  Soh«l- 
itfed  tor  oompletton:  June  1882. 


TNs  nM  wouW  provide  that  applcanti  tar  certWcalea  of  public  converaenoe  wid  naces«ly.  or 
•or  modiecattons  (4  such  certificates,  may  ssrve  a  slmpUed  nokoe  of  •»  aptalcllun  on 
spacWad  persons.  Instead  of  the  prseent  requirament  •at  applcante  aatva  eonyteW  ooptes 
ol  tftcir  flppllccttonft. 
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Oei.  auBPWrr  O  nEFINEMENTS  (14  cm  PART  303 


Je«lrey  Gaynes.  BtA.  a02-«73- 

soa«. 


NPRM  in  preparation .. 


This  rule  wouM  correct  an»s3lon«  and  nconsialencies  in  the  existing  procedures  lor  granting 
certificates  and  loreign  air  earner  permrts. 


D26.  MSUdMtCC  FOR  ON-OaMND  AW  TAXI  OTCTIATORS  AND  CANADIAN  AIR  TAKI8  (t4  CFR  PART  20S.  296) 


Patricia  Sirom,  BOA.  202-673- 
SOee,  or  Joseph  Broolts. 
OGC.  202-673-544*. 


NPRIU.  46  Ffl  52565.  October  27,  1961  (EDW-396B, 
Oocltel  37531).  Comment  period  doeed:  December  28, 
1961.  Reply  comment  period  dosed:  January  18,  1962. 
Sctieduled  lor  convtoHore  June  198t. 


This  rule  would  set  tie  minimum  per-person  aircratt  accident  liability  insurance  tontts  tar  U.S. 
and  Canadtan  on-deinand  tt  taxi  operators  at  S150.000,  instead  o(  at  (300.000  as  it  is  tor- 
other  air  carriers.  The  NPRM  lurthef  includes  alternative  proposals  to  set  the  per-person  Imit 
at  $75,000  or  to  eliminate  al  minimum  amounts,  requinng  a  public  notice  instead  Other  ailes 
tor  InsuiafK^  coverage  tor  these  canters  would  be  as  m  14  CFR  Part  205.  including  ttie 
prohibftR>i  on  safety-related  SMdusions 


027.  AOHEKENCE  TO  MONTREAl.  AGREEMENT  FOR  PASSENGER  LIA8«JTV  (14  CFR  PART  205) 


Peter  Schwvzkopl.  OGC.  202- 
673-5926,  or  Joseph  Brooks, 
OQC,  202-673-644i 


NPnM  In  preparatton.. 


This  rule  would  require  a*  U.S.  and  foreign  air  earners  to  sign  a  counterpart  to  ttie  Montreal 
Agreement  iwhich  waives  the  $10,000  liability  amil  and  certain  carrier  defenses  under  the 
Warsaw  Convention.  Participating  caniers  in  me  Agreement  could  not  limit  tlieir  liability  to  less 
than  $75,000  lor  passenger  iniury  for  travel  in  loreign  air  Iransportatioa 


oes. 


FOR  Ali..C*naO  AMD  POReSM  SMAU.  AIRCRAFT  OPERATORS  (14  CFR  PARTS  205,  291) 


Joseph  Brooks,  OGC.  202-673- 
S442. 


NPRM  in  preparation.. 


TNs  rute  wouW  equaira  the  insurance  requirements  lor  certificated  air  earners  and  air  tan 
operalois  that  utilize  small  arcraft  tor  cargo  service  Certificated  carriers  wouM  have  to 
mainlain  tie  same  nsuranc*  as  on-demand  1r4aia  operators.  The  insurwKe  requiiwnenis  tor 
US.  and  toraign  orvdemand  smat  aircraR  operators  wouW  be  equabed. 


OSa  REOULATORV  FUXMUTY  ACT.  OSIMTION  OF  SMAU.  BUSINeSS  (14  OFR  PART  399) 


Mark  Schwimmer,  OGC.  202- 
673-6442 


■niR  Begutmuiy  F1e«»«ty  Act  Pub.  L  96-354.  directs  agencies  to  considBr  tie  effects  of  mail 
nMat  on  sma*  businesses  and  other  small  entities.  It  altows  an  agency  to  establish  its  own 
d(*iilion  ol  "sma*  busnesa"  latian  tial  aaild  be  man  appropriate  to  ttie  agency  t  activities 
than  ttie  one  alnedy  aaUMIihed  n  13  (7n  Part  121  by  the  Small  Business  AdmmislrBtlon 
Tha  notice  wouU  requeel  comment  on  a  CM  Aaronauties  Board  datlnilion  o< 
business"  tor  ajiliiies. 


OSI.  anOUP  CONTRACTtJR  EXEMPTIONS 


Mark  Schwmwier.  OGC  202^ 
673-6442, 


NPWM  in  preperRtOR .. 


This  n*»  wouM  oodWy  tie  Board's  treatment  of  gnxjp  contractors.  A  group  contractor,  Hke  a 
charter  operator,  is  an  kukact  air  carrier  that  pwchaaee  m  lianaportainn  from  a  dkact  ar 
carrier  and  sets  I  to  paaaangaii  aa  a  principel  rather  man  as  an  agent  Unlike  chartor 
operMora.  howoirer.  a  groiip  c«n«iaLm  is  becked  up  InanetaNy  by  tie  direct  carrier  so  tiot  a 
PRaseiiQai  may  look  to  tie  dl-ect  carrier  lor  tanapoillton  or  refund  K  the  group  contractor 
detaultt.  Groi<>  contractors  are  curranlty  govamed  by  Boerd  Order  81-7-109.  July  21.  1961. 
as  modMed  by  Order  62-3-132.  March  24.  1960.  They  are  someUmes  relened  to  as 
"corRract  buic  tare  operators." 


032.  EXPANSION  or  AMTTTRUST  EXEMPTIONS  (14  CFR  PARTS  251.  287,  291) 


QNyanm    Jonaa,    OQC    202- 

673-601 t. 


Sedtona  406  and  408  of  tie  Act  require  prtgr  Board  apRiO»al  of  certain  interlocking  and  control 
ralMinnihips  among  m  earners,  ottier  common  camera,  persons  substantially  engaged  in  ttte 
buaineaa  ol  aeronautics,  and  otiers.  The  BaarTTs  n*s  already  contain  some  exemptions 
from  mese  requirements.  On  its  own  iiiiaSie  and  m  response  to  a  petition  from  Delta 
Airlines,  the  Boerd  Is  considering  wtiettier  and  how  to  broaden  tie  exemptions. 


Rules  Under  Review 


Contact  person 


Acton  schedule 


t1t-1.  REDUCTION  OP  IVIOENCC  nROmriMeNTt  FOR  FORCIQN  AIR  CARRIER  FERMTT  RENEWAU  (14  CFR  PART  211) 


Regie  P    IMan.  Jr..  BIA.  202- 
673-5678. 


iw  MM  ■!  preparaeon .. 


Under  this  rule,  foreign  air  carriers  applying  lor  routine  renewals  or  amendments  of  tieir  permits 
wouU.  if  prevnua  unopposed  iKerising  proceejfcigs  had  met  certain  evWennwy  itanOBOii,  be 
wecuaed  Irom  resubmitsng  certain  evidence  whose  contmlng  validity  couM  be  aMasMd  to 


217-1.  RgORIWO  OP  CtVS.  AIRCRAFT  CNARTERS  (14  CFR  PARTS  217.  241) 


Jack  Calloiray,  OC  202-673- 
8042. 


NPRM,  47  I 


.  *fit  — ,  1962  (B)n-441,  DochRt ).. 


TNs  njto  wouM  iignlltcanty  rsduca  tie  Boaitrs  charter  data  rapartiig  requirements  by 
eliminating  tie  reporting  al  domeelic  charters  and  ImWng  tie  laportng'ol  inMrrwtiantf 
charters  to  tiose  perlormed  wWi  aircraft  of  more  man  60  seats  or  24,000  pounds  ol  paytoad 


221-2  UAaBJTT  POR  LOST.  OELAVEO.  AND  nUiHtlSn  BAOQAae  (14  CFR  PART  221;  FW0P06S0  14  CFf)  PaRT  2S4 


JoannR  Petos.  OGC.  202-673- 
644Z  or  Oeats  McOowal. 
OCCCA.  202-873-6191. 


NPRM.  47  FR  sen.  Fabnanr  4.  1982  (ECR-436.  Oodtal 
40338).  CoramsRl  psrtDd  Cloaad  Aprs  5.  1982.  Reply 
conmart  cigaaa  May  C.  1962.  Sohadi^ad  tar 

July  1962. 


The  Board  Is  propoatog  to  change  Ita  baggage  iaba^  Rriee  In  one  of  tiree  ways  as  part  of  Ito 
review  of  consumer  protecSon  regulettons  prior  to  sunset  The  first  optton  wouM  remo¥S  al 
baggage  regulation,  me  second  wouW  mandate  minimum  carrier  lability.  «id  tie  twd  wouM 
codHy  the  moet  signAcant  aapeds  ol  tie  Boerd's  cwTsnl  rules. 


223-1.  MOexFlCATION  OR  IMtTHORAWML  OF  fXBtmOH  TO  FOREJQN  AIR  CARRSRS  TO  CARRV  TRAML  AOENTS  OR  OTMW  TRAWBl  PROMOTERS  FREE  OR  AT  RSOUCS)  RATM  (14  CFR  PART  223) 


JsMrsy  Q^naai  BIA.  2Qe-673- 


NPfM.  46  FR  36714.  M)  IS.  1961  (EDn-42B.  Ooekat 
36794).  SxnHsmsntsiSSI  NPRM,  46  FR  SOate.  Aupasl 
13.  1981  (EDn-428A).  Comment  peitad  doaa 
21. 1961.  Scheduled  tar  conipla6om  Bsp>sn*sr  19621 


TNs  Nia  would  a«ow  tia  Board  to  modly  or  twin* mis  exemptions  granted  to  loreign  i* 
carriers  to  carry  travel  agaitt  or  otier  tawel  promolers  tree  or  st  reduced  rates  st  any  tkne 
wWiout  hearing,  as  tis  puUte  imsrest  may  requta. 
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223-2.  FNEE  AND  REOUCEO-AATE  TRANSPORTA-nON  (14  CTR  PART  2?3) 


Mark   SchvMWner.   OQC,   202- 
673-6442. 


NPRM  in  pfepflnritofiM 


TNs  n^wxM  ««xMe  ttie  pnnHiOin  govaming  me  ml  laduosiMale  IrismirtMiuii.  «Nch  to 
orlation  have  been  targaty  wpenedad  by  tie  Mtl  UmtOtf  ntn  «Mm  B3  in 
i) 


234-1.  ON-TME  ARntVAl.  STANOARDS  (14  CH)  PART  234) 


Joanna  PeMai  OGC,  202-673- 
544Z 


PeWon  Med  in  Oochel  27881  NPRM  in  pfep^abon .. 


TheAijB|ion  Oraumer  AcOon  Project  has  peOlioned  the  Board  to  reslale  in  on^me  miiiim 
MandiRts  in  terms  o«  adual-waraus-scheduted  arrival  tones,  nstaad  ol  actutf^ersua-acAed- 
lied  at^oaatf  limes. 


241-1.  Am  CAnmra  financial  and  statistical  rb>ortwg  (14  cm  part  241 


NPRM.  45  PR  85064.  Oeoember  24,  1960,  46  PR  11827, 
Febniary  11.  1980.  (EDH-417.  EDR-417A,  Oockal 
38077).  Comment  period  closed  IMarch  2S,  1961.  Reply 
commer*  period  closed  Apnl  9,  1961.  Scheduled  tor 
ocmpletion:  April  1982.. 


As  pan  o<  a  maior  review  a«  its  largest  reporting  system,  the  Boad 
eonsoUate.  and  refine  a  substantiBl  number  ol  linarKisM  and  sia 
reduce  reponmg  bmtens  on  al  certified  a*  cwners.  Pwfeoulv 
reducing  the  burdens  ol  smaH  air  cwners. 


241-2.  amendment  of  fuel  cost  and  consumption  REPORTaiQ  (14  CFR  PART  241) 


Jad<  CaHowatr,  OC,   202-673-    NPRM.  46  FR  21186,  Apr«  9,   1981   (EDR-42Z  Dockal    This  rule  would  reduce  the  amount  of  tuel  mtomatnn  reported  by  air  carriers  each  mor*.  and 
•'>*2-  3W9e)    Commem  penod  closed  June  8,  1981.  Reply   ■    delay  Ihe  release  ol  oanier-apociftc  rtonnaton  un*  aNar  •»  and  ol  aa*  gu«Bf 

comment  period  closed  June  29.  1981.  Scheduled  tor 
eomptetioa  July  1962. 


»41-3.  AUOMBfT  OF  UMPORM  SYSTEM  OF  ACCOUNTS  AND  REPORTS  VKtTH  SENBIAILV  ACCEPTED  ACCOUMiaiG  PfWOPAlES  (14  CFR  PART  241) 


Rtohard  G.  MIniok,  BCAA,  202- 
673-6041. 


NPRM  in  preparalion. . 


As  pan  of  the  conanung  effort  to  aign  the  Boarxf  s  accouiSiig  rules  wNh  gener^  accepted 
aecouTMng  princtiles.  certan  seolons  of  the  Unilorm  System  of  AccowHa  wid  ReoorM  need 
to  be  deleted  or  amended  These  changes  woiid  prowde  ratal  fena  the  i 
tor  most  earners 


NEMGE  BtBNrTION  OF  REVWWC  AND  NONReWlNUC  PASSMMRS  (M  OFR  PART  S41) 


Tlw  present  dufkntun  of  revenue  and  nonrevenue  passengers  lor  leportng  pwpoees  k  i 
In  terms  of  the  ewemption&  tor  Iree  and  reduced/rale  kwiaponaian  m  mi  am  408(b)  ol  •• 
Ad  These  definaons  have  beeeme  outmoded  r.  Ihe  process  af  tan  danvMlaR.  Tlia  I 
is  oonaidenng  several  opluns  tor  revising  these  detnUions. 


246-1.  eOMPTKMS  PROM  R8P0RTM8  STOCK  Ommwm  (14  CPR  PARTS  24S) 


Joanna  PaMa,  OQC,  202-673- 
5442,  or  OavM  Fuse.  BOA. 
202-673-0068. 


NPRM  in  preparalion . 


"nw  Board  ia  aanaKlertng  wfwther  to  change  its  niaa  to  anampl  oamars  of  aoa  tMi  •<• 
percent  efarv  class  of  eepltal  stock  or  capital  of  aidne  kom  tha  Mng  of  reports  raqi*ad  by 
sectton  407(c)  of  the  Act.  The  fihng  ol  these  reporlt  haa  been  aiaivad  under  mrtitgiUnil 
authority  pendng  tie  outcome  of  Iha  rulematang 


246.1  EUMSMTION  OF  REPORT  STOCK  OWNEItOliP  OF  AFnUKTES  OF  AM  CARRCR  (14  CPR  PART  246) 


OaMtd    Pins,    BOA,    202-673- 
soea 


Tlw  Board  is  eonsidering  efciinaliiig  a  reporting  requramer«  tat  aMalaasf  wi 

intomiaion  on  tieir  m^or  atockholdars. 


250-1.  DEMED  BOAROMe  COMPENSATION— CXTItA  SECTIONS  (14  CFR  PART  2S0) 


Joanna  PeMs.  OQC,  202-67S- 
6448. 


NPRM.  45  FR  30088,  May  7,  1980  (EDR-400,  Dochal 
36294).  Commem  period  doaad  Jiiy  7,  1980.  Sohadulad 
•or  eompteSon  June  1962.. 


lequhsd  to  pay  denied  boartlng  rmntpiswatiijn  to  paaaiBSii  titte  aw  btaiiped  IWRt 
tier  aghts.  This  rale  would  cla^^  the  appaoabaty  of  \tm  ia«»*awiant  to  •««  aacSota  at 

flgMs.  The  nt»  aould  also  simmate  a  minor  enerripuon  to  the  iai|i*aiaia<   The  Boart  is 
n  its  general  review  ol  oioraalaa  ftoai  360-4  bi  tNs  mand^ 


250-4.  OENERAL  REVIW  OF  DEMB)  aOAROaia  COMPENSATION  (14  CFR  PART  260) 


Joanna  Petrto.  OGC  202-673- 
5442,  or  Desta  McOowel, 
OCCCA,  202-673-6191. 


NPRM,   46   m  62386,   Oaoanibar  31,    1981    (EOR-436, 

Oockel  39932)  Comment  penod  ctoeed:  March  8,  196i 
Reply  oommem  penod  dosed  Mwch  23.  1862.  Sohed- 
lied  tor  convleaon:  June  1962.. 


The  Board  la  aonaidaitng  tnhetiar  to  atmmala  tie  prsaam  danied  boartfng  ciewyaiMaHai  i^ 

or  to  amend  II  to  remove  some  nequibes.  This  proposal  is  pan  ol  tha  BoaRfs  | 
of  ita  oonaifner  protection  lulea. 


262-1.  AORCBMENTS  COttCERNPtO  OPERATMS  RtOHTS  BI  FOREIGN  OOUNTRCS  (14  CFR  PART  282) 


Joanna  Patrie.  OGC,  202-673- 
5442.  or  Nancy  Trowbrtdga. 
BiA,  202-673-5134. 


NPRMinpraparaloa. 


Tlw  Board  ia  oonaidering  whether  to  ravoka  14  CFR  Pwt  26&  aMch  reqvaa  avary  US.  * 
carriar  to  ito  nMh  the  Baord  evidenoa  of  each  agreement  lataSng  to  operating  rig^  i 
•lat  a*  carrier  and  any  loreign  oounby. 


293-1.  ALASKAN  SUBCONTRACT  «IWiH«MTS  (14  CFR  PART  283) 


OavW  Schaffar.  OQC,  302-673- 
544^ 


NPRM.  46  FR  46592,  September  21,  1981  IEDR-431/ 
P0R-7e,  Dockal  38890).  Comment  period  doeed:  N»- 
vambar  20,  1861.  Schediied  lor  oomplelloa  Akouat 
1982.. 


Pan  293  apptee  to  s>i>oon»act  agreements  r<vo*ving  tie  operation  of  aohediied  ar  sarvnaaby 

air  tU  operators  over  Alaslian  bush  nxites  of  a  certfcaltid  air  carrier.  The  Boart  is 
oonaideting  whetnr  to  revolis  ttss  nile  and  raplaoa  «  wtti  dnararN  Htog 


296-2  wumumoH  of  commuter  sosme  puib  (14  CFn  part  296) 


Mant   Schwimmer,  OGC,  202- 
673-6442. 


^1 


NPRM  in  prapaabon. . 


TNs  i«ae  woi*l  efeninato  tor  some,  and  pertiaps  al.  routss  tie  peqi*aniant  tial  Bai 

aMnee  Me  tieir  schedules  witi  the  Boerd  Such  a  schaduia«ng  rsquiraniani  has  akaady 
been  ufciaiassd  tor  domestic  senioe  by  renWclsd  aiitnaa,  and  oonmular  sohadM 
intorvnaaon  bsm  tie  OWioal  Airtne  Giada  (OAG)  appears  to  be  adaquaaa  to  •«  BoMtfa 
piaposas. 
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302-1.  REQUeSTS  FOR  OOMmefTIM.  nCATMMT  OF  MATSMAL*  FUD  HWIH  n«  BCMHO  (14  CFtl  PART  302) 


Mark  SctMmnner.  OGC  202- 
673-544^ 


NPRM  In  prapaialiaa . 


Tta  n^  wouW  rsvne  llw  procedures  govanwig  raqueils  tor  conMenM  ttBMmni  o(  I  „ 
Med  wr«i  ttw  Board,  to  clarity  the  rela«on  between  ltx»e  procedures  and  Itie  rieaduia  •> 
•nformalion  Act 


313-1.  FUEL  MFORMATIOH  M  CERmCATC  M>PUCATION*  (14  CFD  MMTTS  313.  201) 


*>•  90*1  0*  •«  Energy  Poicy  and  Conaervation  Act.  the  Bo«d  reqwes 
lor  near  operaHng  autttonty  to  submn  fuel  nKtxmation  Ttus  nite  would  eliminale  ttiat 
reiV**nie(«  in  inalancea  wtwre  it  is  unnecessary  because  ttw  Utvted  States  and  a  loreiyt 
country  have  agreed  thai  new  aarMce  is  rwjuired  by  me  pubic  inleraat. 


323-1.  SEmnoe  TBMiiAfmoNS  M  FonecN  makkets  (14  cm  part  3(3) 


OwU  Scfwlfcr.  OQC.  20f-fl73- 
5442. 


The  Board  lecanty  eimkaled  M  advance  notice  requraments  (or  temiiantions  ol  service  in 
loroign  aa  »anaponalion  (PH-244).  TNs  tus  creaied  problerns  in  some  limited  designation 
"'•''>«•»  where  the  mojnbart  earner  has  larianatad  service  wittxxit  mfomwig  the  Board  The 
Boerd  ia  oonsidemg  whether  to  require  earners  to  report  to  the  Board  if  they  are  terminating 
loraign  air  service  so  Vtal  tie  Board  would  have  time  to  «nd  a  re^jtacomem.  N  necessoy. 


370-1. 


EMPLOYEE  RESPONSaajTIES  AMD  CONDUCT  (14  CFR  PARTS  370.  300| 


Kenneth  Q.  Caplan.  OQC  202- 
673-57S». 


WIW  in  preperatfon. . 


The  Board  ia  preparing  revisians  ol  is  ethics  niaa  to  raaact  experience  since  the  last 
and  to  comorsn  to  Ma  QNcs  in  Govammanl  Ad.  Pub.  L  9fr-fi21. 


37S-1.  NAVIQAT10N  OF  FOUEIQM  CML  AIRCRAFT  (14  CFR  PART  3751 


The  Board  ia  reviewing  its  ragiMiont  governing  the  navigation  a<  loraign  civi  airoralt  wilMi  the 
United  States.  The  review  wM  focus  on  smpfityiig  and  danlying  Ilia  (vocadures  to  be 
(allowed  m  obtainirig  operating  authority,  and  on  ensunng  that  corxHions  imposed  an  suoh 
operations  saSslactonly  serve  the  pubkc  inlereaL 


FVieiAU.V-AS8»TED  PROORAMS  OF  TME  BOARD  (14  CFR  PART  37^ 


The  Bawd  is  reviewing  Its  rales  that  implement  TWe  VI  of  ttie  CM  n^Hs  Act  of  1964,  m 
response  to  suggealiona  front  ttia  Oepvtment  ol  Justica^ 


3B0-1.  CMANQE  M  UCENSE  AND  FIUNO  FEE  SOHEOULES  (14  CFR  PART  368) 


Joseph  Brooka.  OQC.  2ie-«73- 
S44a 


Oder  77-4-4i  dated  Apri  S.  1977.  NPf«it.  47  PH  7846, 
Fatiruary  23,  1962  (0C«-2S,  Docket  20588).  Comment 
penod  ctosad:  April  20.  1982.  Reply  comment  period 
doses:  May  10,  1982  SchediMd  lor  oomplefca  Auguat 
1982. 


Because  ol  dedaiona  in  the  Supreme  Court  and  the  U.&  Court  of  Appe^  the  Boari 
ROpended  its  licensa  lees  ii  19r7.  Its  filing  fees  have  also  become  outdated  m  relation  ts 
costs.  The  Board  has  begun  a  nilemaWng  to  change  its  method  for  cakniMing  filing  lees  and 
to  bring  them  into  Ine  with  curant  costs.  It  is  alao  considering  deleling  tie  suspervled  lic»nse 


36»-2.  DOMESTIC  PASaCNOet  FARE  STANDARDS  (14  CFR  PART  380| 


AJen  Sohrer*.  BOA,  202-873- 
K98 


NPHM.  47  FR.  Aprt  2a  1962  (PSOt»-74,  Docket  40564). 
Comment  pailod  ctoeec  Miy  20.  1962.  Reply  comment 
period  otoses:  June  4.  I9er  Scheduled  tor  oomptetkm 


The  Boerd  has  asked  lor  commeM  on  three  possible  ways  ol  changing  its  domestic  pasaangar 
fare  1lej<*iity  n^s.  The  twee  optlona  are:  1)  granting  an  additional  20  percentage  points  a< 
Hjward  flexijifty  above  the  present  ceiling,  which  m  Mainland  markets  is  the  ^tarvJard 
toikiatry  Fare  Level  pkn  $16  pkis  30  percent.  2)  grantkig  a  percentage  upwanl  flaxtWy 
witioul  the  current  fixed  dotar  amount,  and  3)  removing  all  upward  pricing  constralnn  in 
interstate  and  overseas  ar  tanspurtaBun  except  wrthlr  Alaska.  The  nottee  is  the  reauR  of  a 
teviMr  of  domaatto  at  kras  atto  Is  intended  to  prepare  for  the  end  of  the  CABs  domestic 
prtoeig  authority  on  January  1,  1983. 


Appendix— rtjLBMAKWQ  Completed  on  Terminated  Since  PnevKXiS  Agenda 

ITAntiMrs  in  bracfcsts  are  anty  numbers  from  previous  agenda] 


Conttnt  peisuii 


Deaoripllon 


[B3],MAiaMUM  TARTFS  (14  CFR  PARTS  221,  296,  297) 


George  Baranko,  OQC.  202- 
673-8011.  or  Barry  Molw. 
OGC.  202-673-5206. 


NPRV.  45  FR  64664.  September  24,  1980  (EDR-40e. 
Docket  38746).  Rulemaking  terminated  with  respect  to 
domestic  transportation.  45  PR  386S6.  J»Jy  28.  1981 
(EOR-40t>0).  Rulemal»ig  terminated  with  respect  to  irv 
iBiiiaiuinl  transponatton,  47  PR  15144.  April  8,  1982 
(RIR-406E.  issued  December  18,  1961)  NPRM  on  do- 
mestic tariff  flexibility,  46  PR  36642.  July  26,  1981  (EDR- 
429,  Docket  39636).  Rnst  rule  tin  domesSc  tariff  Itexitja- 
Hy.  48  PR  46787.  September  22.  1961  (ER-1246t. 


This  nile  wouW  have  altowed  airikies  to  file  tariffs  that  stats  pnces  as  maximum  wiowits 
instead  ol  euct  amounts,  so  tiat  any  price  up  to  the  maximum  couW  be  charged  The  nie 
would  have  also  altowed  tie  payment  of  commissions  to  air  treigrit  forwarders  and  foreign  ar 
freight  forwarders  With  respect  to  international  transportation,  the  Bo*d  has  temwiated  tie 
njiemaking  because  it  tound  twt  tie  proposal  had  impeded  the  United  States'  atwUty  to 
socceesfuHy  pursue  competitive  pokaes  m  international  negoaattons  Payments  to  forwarxJers 
are  bemg  addressed  m  a  separate  proceeding  (i»em  812  on  this  agerida)  With  respect  to 
domessc  tansportation,  tie  Board  has  terminated  the  maximum  tariffs  proposal  and  has 
Ijegun  and  completed  a  separate  proceeding  on  tariff  flexibility  The  now  rule  requires  airilnes 
to  tile  tanfls  stakng  unreslrx:»ed  coach  faros  and,  where  difforent,  ttie  tares  to  construct  joir« 
fares  lor  mterine  service.  Witi  oertan  ancapions  for  (aim  lares,  airimes  and  travel  agents  m 
tee.  as  a  regulatory  nwner.  to  charge  leaa  tian  tie  amounts  tiled  m  tie  tanffs.  However. 
alrtines  may  Indmdually  oan««ue  tie  eiaatng  ftted-prica  system  by  requiring  ttieir  agents,  by 
oontract  to  ctiarge  exactly  tie  amounts  Tiled  m  tariffs. 


[01]  OHARTW  KMHT  DELAYS  (14  CFR  PARTS  207,  206,  212) 


Maik  Sdiwinmar. 
673-6442. 


OQC  202- 


NPRM.  42  PR  64905,  December  20,  1977  (EDfV-343, 
Docket  31229).  Ruleniaking  lanntislsd.  47  FH  7443. 
Pabniaiy  19,  1962  (EOR-43a/SP0R-86|. 


This  rule  wouM  have  tightened  tie  existing  njlea  on  MgM  delays  by  U.S.  ch«ler  Mrtinea  and 
extended  tiose  njiss  to  paaaenger  cfiartar  flights  of  all  types  ol  dkect  air  carriers,  other  ti«i 
at  taxi  operators.  The  Board  tanninated  ttiis  n^emeklng  as  pert  of  its  propoaal  to  revise  and 
simplify  tie  cfiarter  niles  (Hem  CtO  of  tus  agenda).  The  Board  oonckxtyl  tial  tie 
maritetplace  wM  deal  adequately  tvllh  tie  problem  of  flight  detays. 
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INumban  ki  tncfcali  tn  anfey  numbara  kom  pravtoia  igandU 


Coiaclpanon 


Slalu* 


ICZ]  ESCROW  ACCOUNTMO  fOR  l>UBUC  CHMtrBW  (14  CFO  P«frr  380) 


Mifli  SdMilnimar,  OGC,  202- 
67»-544J. 


NPRM,  44  FR  32399.  June  6.  1979,  (SPOR-eO.  Doche* 
35705)  Hutefnakmg  temwiatod.  47  FR  7442,  Febnwy 
19,  1982  (EDR-438/SP0R-a6). 


^  "^  ""^  »w»  ■manded  tw  Mcnm  system  tor  tw  pnnacton  ol  Pubfc  OwMr 
pasaongera'  tonds.  to  snpity  ttie  accourning  pracadms  ind  to  ^laato  a  liiitoaiiii  on 
asbureenwus  by  Ihe  ascrow  bank.  Tha  prooaedng  ms  suapanded  by.  m)  laiiiiMMiir  aa  a 
parlrt    me  Boafd-s  proposal  to  rwnsa  and  smpily  t<a  chwtv  niaa  ptom  CIO  of  Ma 


tea]  REOSnUTION  or  FOKMH  CHMnER  OPERATORS  (14  CFR  PART*  211,  215.  380.  385) 


David  Sctitfier.  OGC,  202-«73- 
S44^ 


rnal  rules,  46  FR  56601,  Noventoar  18.  1981  (ER-1263, 
EH-1264,  SPR-179,  OR-188)  Change  in  eftedne  data. 
47  FR  5204,  Febnjary  4.  1982  (SPR-183.  OR-189). 


TNar*  reptooaa  Ihe  raquremem  tial  toraion  ehartar  opMators  obWn  a  toralai  Realtor 
pem*  under  section  402  of  •»  Federal  AviaHon  Act  aMi  a  s«r«ite  raosncon  munmmt.  to 
ease  marliel  entry  and  onxnole  convettoa 


David  Sch4«Br.  OGC,  202-673- 
5442. 


[C8]  USaW  IW8URAWCE  POIXCS  TO  PROTECT  PUBLIC  CHARTER  PASSeMERS,  FUN06  (14  CO!  PARTS  207.  208,  214  380) 


NPRM,  45  FR  63500.  September  25,  1980  (EDR-407/ 
SPOR-79).  Rulemaking  termmated.  47  FR  7443,  Fabni- 
ary  19,  1982  (E0R-439/SPDR-86). 


This  n^  «K>i4d  hove  atahortzed  nswance  plana  as  an  addtoM  ^inna>»ie  to  tw  aaa««y 
anangerr^ms  no«r  penntted  tor  Pubkc  Charter  pasaerigMs-  hnts.  Th«  prtXMift»  ms 
auspended  by.  and  lenninaled  as  a  part  d.  tie  Boanfa  propoatf  to  mtm  M  mnim,  tm 

charter  nies  (Hem  CIO  en  tt«s  agenda). 


IC9J  REMOVAL  OF  PROMBmON  AOAaiST  PART  CHARTERS  (14  CFR  PARTS  207.  208.  212.  380) 


Mark  Schvmnmer,  OGC.   202- 
673-444 


Fnal  niles.  47  FR  134,  January  5,  1982  (ER-1275/ER- 
1276/ER-1277/SPR-182). 


Sec6on40l(nMl)  o«  tw  Act  states  »ial  no  earner  caWiLaled  inlar  aacian  401  iMy 
?*"'*H^-  0"  »»  »««>  "Sght.  chartor  passengers  and  echediaed  pasas^ws.  Vm  praNU- 
■0"  OBMed  to  be  in  eflect  on  Oeoerrber  31.  1981  These  n^es  iikii»wtwir  Sw 
proMStona  in  tw  Bawd's  charter  nMa  tttt  moM  attanme  rave  conttwad  to  i 
commsigling  o(  I 


alhenmee  have  conSnuad  to  prohM 


[06]  AMENDMENT  OF  SERVICE  SEGMENT  DATA  REPORTMQ  (14  CFR  PART  241) 


Jack  Cato««y,  OC,  202-673- 


Palilion  lor  njlemaWng  denied  (Order  81-12-8,  Dacentoer 
1.  1961,  Docket  39387).  PeMon  tor  reconaideration  Med 
on  December  22,  1981.. 


USAr  peWtoned  tie  Board  to  laduoe  ttia  level  o«  domestic  aarvtoa  aavnani  dM  raportad  b* 
large  earners  to  the  same  toval  ol  delai  reported  by  smal  cmimn.  USAv  Magad  tm  ■» 
PkMc  avaisMily  o)  the  more  delalad  data  Ned  by  Ivgar  cwiiars  pteoed  ttiem  al  a 
competitive  dnadvantage  The  Board  densd  Ihe  peMnn.  but  7«ited  InMed  oonkdsnM 
teetmenl  ol  service  segment  data  to  the  extent  Ihal  compvMe  data  ve  not  reourad  kata 
amaler  carriers.  ^^ 


tD7J  EXEMPTION  FROM  REPORT  ON  FMANCML  afTBCSTS  (14  CFR  PARTS  245,  24^ 


Joanna  Pattia,  OGC,  202-673- 
6444 


FsiBl  ruto.  47  FR  761,  January  7.  1982  {EOR-1280,  ER- 
1281). 


TNe  n*  exempts  officers  and  ifreetors  of  ar  caniats  mm  aarMn 
•aquiramanls  in  aaction  407(c)  ol  Iha  Act 


[D14J  EMPUJYEE  PROTECTWN  PftOSRAM  (PROPOeED  14  CFR  PART  314) 


fitsvwi  B.  FMmn  BDA  202- 
e73-«340. 


Section  43  e<  •«  Airtne  Oeregiialon  Ad  ol  1978  ssl^bliiliiU  m  orrytoyea  protacton  ( 
EigUe  protected  empk)y«es  may  receive  monmy  aaaialanoe  paymems  Irom  tie  SeoeMiy  al 
Labor  II  tw  Board  detarmmas  tist  a  quailymg  datocaSon  ol  Ml  M«ne  tas  Man  plaoa.  Tha 
nie  aalE  tort)  procaduras  tar  tnae  Boerd  delenninatora. 


[018]  KJMINATION  OF  AWPORT  NOTiCERS  AND  APPROVK)  SERVICE  PLANS  (14  CFR  PARTS  202  AND  213) 


Ira    LetemHIi;    BIA,    202-673- 

sao3. 


FHal  rules.  47  FR  10616.  March  11.  1982  (ER-1287,  ER- 
1288,  OH-193,  Ofl-194). 


The  Boerd  (fecor*nued  its  airport  notice  and  appnived  servioe  piM  lequremento,  as  Mi  as 
several  unneceeeary  operaang  reelnclicins. 


[022]  CONTINUANCE  OF  EXPnEO  AUTHORIZATIONS  BY  OPERATION  OF  LAW  FOR  FOREIGN  AIR  CARRCRS  AND  OTHBI  NOtMJX  CmZENS.  (14  CFR  PART  377) 


JaKrey  Gaynas,  BIA,  202-673- 
5035. 


Fnal  lUte.  47  FR  7211,  Febniaiy  18.  1982  (SPR-184) 


TNs  fute  amended  Part  377  to  relieve  toreign  air  earners  and  otier  norKI  S.  cia»ns  liom  tia 
80<lay  advance  Mng  recMremeni  tor  reneml  ol  certain  lorevi  m  cvhar  pem«s  wid 


t023]  IMPEMENTAT10N  OF  TME  EOUAL  ACCESS  TO  JUSTXX  ACT  (14  CFR  PART  373) 


Joanna  Patle^  OGC,  202-673- 
S442. 


Fmal  rule.  47  FR  18006.  Apr!  14,  1982  (SPR-IBS). 


The  E^Jal  Access  to  Justice  Ad  authorizes  the  swan]  ol  Allomeys'  Ises  ml  otw  enperaaa  to 

oertan  private  Mgants  who  prevail  agamsl  the  United  States  n  adverswy  adjuOcalo*  The 
nte  mplements  tie  Ad  by  provx^  a  procedure  tor  appkcations  and  piuoeasaig  ol  ( 


[025]  DUAL  AUTHORTTY  AFTER  DOMESTIC  ROUTE  DEREGULATION  (14  CFR  PART  298) 


The  BoeRfs  prevnua  "dual  authority"  n4a  nckjdad  ejuwMiuna  tMl  dtowad  cartWulad  * 
earners  to  operate  with  small  arcrafl  under  tie  air  taa  naa  aa  II  tiay  w«e  w  toa  opvakaa. 

For  passenger  service,  the  exemptxxis  were  limited  to  flgN*  mSsiilii  tie  e»hsr's  oSlicalBd 
route  system  The  rUe  removed  ttiat  routs  kmilaliaa  SO  tial  al  ol  a  nirilir  atinl  cisnar's 
passenger  operations  with  small  aircraft  are  oonatoerad  as  oparaliorw  under  tie  ar  taia  nie 
There  a  a  special  provsnn  tor  servioe  with*i  Alaaka. 


1202-1]  FORMAT  OF  CERTIFICATES  BEOMNaMJ  JANUARY  1.  1982  (14  CFR  PART  202) 


DonaM  Horn  OGC,  202-673- 
5205,  or  David  Sehaftar.  202- 
673-6442. 


Final  imerpretation,   46  FR  62885.  Decembar  16,   1961 
(Dockal  40208). 


The  lenranation  d  tie  Board's  authority  to  inekida  tannlnal  wd  intamiadMa  ponto  ki  c. 
carbficates  after  Decenijer  31.  1981.  poeed  questnna  about  tie  term  ol  section  401 
eertilicales  auttwrizing  tie  carnage  of  cargo  and  mal  The  Bo«d  ntgpreled  tw  Act  as  i¥)t 
raiMring  it  to  specify  termnal  arx)  (ntermedate  poms  in  artna  certtlicales  autoidig  cargo 
and  mail  service,  except  n  Alaska  This  daarad  tie  way  tor  wines  to  aanra  wiy  OS  poaa 
wHfiout  first  obtanmg  Board  approval 
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INumbais  in  bmckeli  iro  flnky  numbar*  trom  prowious  agenda] 

Comad  pereon 

Status 

Deecrlplian                                                                                  | 

[221-11  n£xauTVNCHAmnG*mjC«ai£n««)UGH  OR  LOCAL  FARE  (14  cm  PWITZ?1)                                                                                                                              1 

Jowina  PMie.OQC  206-873- 
544^ 

Fkid  rale.  47  FR  1947.  March  26. 1962  (ER-I292t-..    

The  Board  reinowed  the  tea  precede(K»  H*  n  order  la  give  ceriiers  arid  Iheir  t«ar«s  aanbiMv                      | 
«>  charge  the  loniieM  possUe  fare  or  ralai.                                                                                                1 

1290-1]  REMSMM  ai  TIC  O^WmON  OF  COMMUTER  AIR  CARRIER  (14  CFR  PART  296) 

David  SchaHer.  OGC  202-673- 
5442 

Hn^  lules.  47  m  1294S.  March  26.  1982  (ER-12Ba  ER- 
1290.  ER-129U 

Ttvs  rule  changes  the  delMlion  of  commular  air  carrier  to  a*  to  remcMe  tmel  aH^argo  and 
mail  earners  troni  the  olassAcaUxv  This  reduces  the  regutatory  burdens  oo  these  carriers 
Passenger  commuters  are  not  altected 

[31S-1]  eVORMAnOH  aUSMTTED  Bl  MERGER  APPUCATIONS  (14  CFR  PART  3151                                                                                                                                          1 

Dowd  Schadw.  OQC.  202-873- 
S44£ 


Fnal  nie.  47  FR 


.Api«    .igezpR-      ). 


This  rule  sets  torth  Iha  inionnaiion  thai  auat  ba  lubmittad  miilh  a  sedian  406  margar 
applicatiorL  It  was  adoplad  to  enable  the  Board  la  meal  the  8-morTth  deadine  impoaedby  the 

Act  lor  issuing  a  fir>al  order  or  decision  in  a  merger  case. 


[322-1]  AUTOMATIC  MARKET  ENTRV  PROGRAM  (14  CFR  PART  322) 


David  Schafler,  OQC,  202-673- 
5442. 


Pan  322  implemenled  section  40t(dK7)  ol  the  Act  by  estatilishing  procedures  wliereby  a  carrier 
may  apply  and  automaticaUy  receive  one  new  domestic  certificated  route  per  year.  The  rule 
revoked  Pad  322  because  its  statutory  authority  terminated  and  certificated  earners  may  now 
aerve  new  routes  without  applying  (or  authority  from  ttie  Boanl 


[323-1]  SUSPEimON  MOnCES  AFTER  JANUARY  1.  1982  (14  CFR  PART  323| 


OavM  SchaXsr.  OGC  202-673- 
5442 


Skice  January  1,  1982.  the  Act  has  required  carriers  to  file  termination  notices  only  wtien  the 
suspension  ¥WMld  aHed  a  community's  essential  air  sennce.  This  rule  eliminates  most  notices 
now  required  by  Part  323  and  requires  a  lew  new  ones  to  ensure  that  the  Board  retains  Itie 
capability  to  monitor  essentiai  service  levels  at  eligible  poims 


[323-2]  ELMMATKM  OF  SUSPENSIOIt  ItOTXXS  FOR  FOREIGN  AIR  TRANSPORTATION  (14  CFR  PARTS  323.  231) 


David  Schafler.  OGC.  202-673- 
544^ 


Ftnat  Hie.  47  FR  7393.  February  19.  1982  (Pn-244),. 


This  rule  eliminated  the  requirements  in  14  CFR  Part  323  for  suspension  notices  in  foreign  air 
transportation,  wtvch  does  not  involve  essential  air  service. 


(380-11  PWOIECIKIW  OF  OHMTIBI  PARTICIPANTS'  FUNDS  (14  CFR  PARTS  372.  380) 


Mwk  Schwimmer.  OGC  202- 
673-5442 


NPRM.  42  FR  61408.  December  2.  1977  (SP0R-S3. 
Dodtel  31735)  Rt^emeWng  terminated.  47  FR  7442. 
Fabnjary  19.  1982  (EOH-499.  Dockal  36705). 


This  proceeding  to  review  the  Board's  nies  was  superseded  by.  and  terminated  as  a  part  ol. 
the  Boartfs  broader  proposal  to  revise  and  sniplily  the  charter  njles  filem  CIO  oi  this 


[380-n  BJMNATION  OF  PROSPECTtM  FUNG  FOR  PUBLIC  CHARTERS  (14  CFR  PART  380) 


Mark  Schwimmer.   OGC   202- 
673-5442 


Currently  a  charier  operBtor  cannot  begin  to  marVet  a  PubAc  Charter  until  at  least  10  days  after 
it  files  a  prospectus  with  the  Board  If  tfw  Boa^d  disapproves  the  prospectus.  Ifie  delay  can 
be  longer  The  prospectus  must  include  a  Itght  schedule  and  tour  itinerary  fil  any).  It  must 
also  include  certrfications  that  the  cliarter  operator  has  entered  into  a  charter  contract  wdh  an 
airlirw  aryj  made  certain  arrangements  for  the  protection  of  passengers'  funds  The  rule 
profxised  in  Hem  CtO  of  ttus  agenda  would  replace  ttie  prospectus-filing  requirement  with 
new.  simplified  proceAires. 


|PR  Doc.  BZ-1318S  Filed  S-14-8K 
aUMO  COM  63aO-01-M 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  29 

Advisory  Circular  for  Certification  ol 
Transport  Category  Rotorcraft 

agency:  Federal  Aviation 
A(iministration  (FAA),  DOT. 

action:  Draft  Advisory  Circular  and 
request  for  comments. 

summary:  The  draft  Advisory  Circular 
on  Transport  Category  Rotorcraft  is 
intended  to  provide  guidance  material 
for  demonstrating  compliance  with  the 
requirements  of  Part  29  of  the  Federal 
Aviation  Regulations. 


date:  Conunenters  must  identify  Rle  AC 
2&-X  number  and  comments  must  be 
received  on  or  before  July  23, 1962. 

ADDRESSES:  Send  all  comments  on  the 
draft  Advisory  Circular  to:  Federal 
Aviation  Administration.  Attn: 
Helicopter  Policy  and  Procedures  Staff 
(ASW-110).  P.O.  Box  1689,  Fort  Worth. 
TX  76101. 

Comments  received  on  the  draft 
Advisory  Circular  may  be  inspected  at 
the  offices  of  The  Helicopter  Policy  and 
Procedures  Staff  (ASW-110)  2nd  floor. 
Building  3A,  Federal  Aviation 
Administration,  Southwest  Region,  4400 
Blue  Mound  Road,  Fort  Worth.  Texas, 
between  8  a.m.  and  4:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Tom  Plummer,  Aerospace  Engineer, 
Helicopter  Policy  and  Procedures  Staff 
(ASW-110).  Aircraft  Certification 


Division,  Federal  Aviation 
Administration,  P.O.  Box  1689,  Fort 
Worth.  Texas  76101.  Commercial 
telephone  (817)  624-4911,  extension  503, 
or  FTS  736-9503 

SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

The  first  two  pages  of  the  Advisory 
Circular  29-X  are  published  below. 
These  pages  give  an  overview  of  the 
intent  of  the  document.  Copies  of  these 
pages  and  the  second  draft  of  technical 
material  showing  acceptable  methods  of 
compliance  with  Part  29  are  being 
mailed  to  all  known  afTected  industry 
and  Government  entities,  both  domestic 
and  foreign.  Previous  conunents  by  the 
industry  and  other  FAA  offices  on  the 
first  draft  of  each  paragraph  of  the 
technical  material  were  considered  in 
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developing  this  second  draft.  Any 
interested  person  not  receiving  a  copy  of 
this  second  draft  and  desiring  one 
should  contact  the  person  named  above 
under  "FOR  FURTHER  INFORMATON 
CONTACT." 

A  public  meeting  will  be  held  in  the 
FAA  Southwest  Regional  Office  training 
room,  ground  floor.  Building  3B,  4400 
Blue  Mound  RoadL  Forth  Worth.  Texas, 
on  July  B,  1962.  at  8  ajn..  for  the  purpose 
of  allowing  intravsted  parties  to  vertially 
deliver  their  written  comments. 

Issued  in  Fort  Worth.  Texas,  on  May  3. 
1982. 

C  R.  Metagiii.  Jr., 

Director,  Southwest  Region. 

(AC29-XI 

Advisory  Qtcnlar— PAR  GtwUoce  Material 

Certificatioa  of  Transport  Category  Rotorenft 

1.  Purpose. — a.  This  advisory  circular  is 
one  method  being  utilized  to  achieve  national 
standardization  in  rotoreraft  certification. 

b.  This  guidance  material  covers  FAA 
pohcy  regarding  methods  of  compliance  with 
Part  29  of  Subchapter  C  Chapter  1.  Title  14  of 
the  Code  of  Federal  Regulations.  Part  29 
contains  the  Airworthiness  Standards  for 
Transpwrt  Category  RotocrafL 

c.  This  ^idance  material  is  based  largely 
on  precedents  set  during  helicopter 
certification  programs  spanning  the  past  25 
years.  This  material  consolidates  policy 
contained  in  earlier  correspondence  between 
FAA  Headquarters,  the  rotocraff  industry, 
and  certificating  regions. 

d.  This  advisory  circular  covers  methods  of 
complianoe  in  the  areas  of  basic  design, 
ground  tests,  flight  tests. 

e.  This  material  is  intended  as  a  ready 
reference  for  rotoreraft  manufacturers, 
modifiers,  FAA  design  evaluation  engineers, 
flight  test  engineers,  and  engineering  fHght 
test  pilots. 

1.  Initially  this  advisory  circular  is  being 
published  before  policy  material  is  developed 
for  all  sections  of  Part  29.  The  Tirst  issue 
covers  the  most  complex  and  controversial 
sections.  Revisions  covering  additional 
sections  will  be  published  as  soon  as 
practicable. 

2.  Canceflation.  Order  8110.32, 
"Engineering  Flight  Test  Guide  for  Transport 
Category  Helicopters,"  dated  May  5. 1978,  is 
canceled.  Portions  of  that  order  are  contained 
in  this  advisory  circular. 

3.  Background.  FAA  Order  8110.32, 
approved  May  5. 1978,  was  published  for 
internal  use  to  describe  acceptable  methods 
of  compliance  with  the  flight  test  portions  of 
Federal  Aviation  Regulation  (FAR)  Part  29. 
The  FAA  has  now  developed  more 
comprehensive  material  which  covers  all 
disciplines  of  transport  rotoreraft 
certification.  This  advisory  circular  was 
chosen  as  a  medium  to  achieve  distribution 
of  this  material  to  all  affected  persons. 

4.  Deviations.  As  rotoreraft  designs  vary 
from  the  conventional  conngurations  it  may 
become  necessary  to  deviate  from  the 
methods  and  procedares  outlined  herein. 
These  prooedarea  are  one  acceptable  means 


of  comphance  with  Part  29.  Any  alternate 
means  proposed  by  the  applicant  should  be 
given  due  consideration.  Major  deviations 
from  these  procedures  should  be  coordinated 
with  the  Helicopter  Policy  and  Procedures 
Staff,  ASW-110.  in  order  to  assure  national 
standardization. 

5.  Applicability.  Elach  paragraph  has  the 
applicable  Part  29  amendment  shown  in  the 
title.  As  Part  29  revisions  occur,  the 
appropriate  revisions  %vill  be  made  to  the 
affected  paragraphs  of  this  advisory  circular. 

This  material  is  not  to  be  construed  as 
having  any  legal  statos  and  must  t>e  treated 
accordingly.  However,  to  assure 
standardization  in  the  certification  process, 
these  ptncedures  should  be  applied  to  all 
rotocraft  type  certification  and  supplemental 
type  oertirication  activity. 

6.  Related  publications..  Certification 
personnei  should  be  familiar  with  Order 
8110.4.  Type  Certification  and  Notice  N8100.5. 
Interim  Operating  Procedures  for  Aircraft 
Certification  Directorates.  The  material  in 
Chapter  1  of  this  advisory  circular  is  closely 
related  to  Order  8110.4,  however,  duphcation 
of  procedures  contained  therein  wras  not 
intended. 

Throughout  this  advisory  circular  reference 
is  made  to  other  FAA  advisory  circulars  and 
orders.  Republishing  these  documents  as  a 
part  of  this  advisory  circular  was  not 
considered  to  be  in  the  best  interest  of 
utilization  of  FAA  resources. 

7.  How  to  order.  Initial  distribution  is 
intended  to  include  all  interested  persons. 
However,  a  free  copy  of  this  advisory  circular 
is  available  by  writing  U.S.  Department  of 
Transportation.  Publishing  Section.  M-443.1. 
Washingtoa  D.C.  20S90. 

in)  Doc.  82-13198  Filed  5-14-82:  a'4S  8m| 
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14  CFfJ  Part  71 

I  Airspace  Docket  No.  82-ASO-19) 

Proposed  Alteration  of  Control  Zone 
and  Transition  Area,  AsheviDe,  North 
Carolina 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rulemaking. 

summary:  This  notice  proposes  to  alter 
the  Asheville.  North  Carolina,  Control 
Zone  and  Transition  Area.  In  order  to 
satisfy  operational  needs,  changes  have 
been  made  in  instrument  flight 
procedures  at  Asheville  Regional 
Airport.  In  addition,  a  new  ES 
instrument  approach  procedure  is  being 
established  to  serve  the  airport.  It  is 
necessary  to  alter  the  Control  Zone  and 
Transitioo  Area  descnpti<His  to  reflect 
the  changes  and  provide  required 
controUed  airspace  for  containment  of 
Instrument  Flight  Rule  (IFR)  aircraft 
operations. 

DATESc  CommentB  must  be  recefved  on 
or  before:  Jime  20. 1962. 


:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Attn:  Chiet 
Airspace  and  Procednres  Branch.  ASO- 
530.  P.O.  Box  20638,  Atianta.  Georgia 
30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Room  652.  3400  Norman  Berry  Drive. 
East  Point,  Georgia  30344.  telephone: 
(404)  763-7648. 

FOR  FURTHER  mFORMATION  CONTACT: 

Donald  Ross.  Airspace  and  Procedures 
Branch.  Air  Traffic  Division.  Federal 
Aviation  Administration.  P.O.  Box 
20636.  Atlanta.  Georgia  30320;  telephone: 
(404)  763-7646. 

SUPPIXMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  tbey  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regidatory 
decisions  on  the  proposal  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic  enviroimiental. 
and  energy  aspects  of  the  proposal 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in. 
triplicate  to  the  address  listed  abore. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 

Airspace  Docket  Na ."  The 

postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  persormel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket 

Availability  of  NPRM*s 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration.  Chlei 
Airspace  and  Procedures  Branch  (ASO- 
530).  Air  Traffic  Division.  P.O.  Box 
20636,  Atlanta.  Georgia  3032a 
ConunimicatkxM  must  identify  the 
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notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  §  71.171  and  §  71.181  of 
Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
description  of  the  Asheville.  North 
Carolina,  Control  Zone  and  transition 
Area  as  follows:  (1)  increase  the  width 
and  lengths  of  the  control  zone 
extensions  to  provide  controlled 
airspace  for  IFR  aircraft  operating  at  an 
altitude  of  less  than  1000  feet  above  the 
surface,  (2)  increase  the  size  of  the 
transition  area  to  provide  controlled 
airspace  for  IFR  aircraft  executing 
procedure  turn  maneuvers  associated 
with  various  instrument  approach 
procedures  when  such  aircraft  are 
operating  at  less  than  1500  feet  above 
the  surface  and  (3)  provide  additional 
controlled  airspace  for  aircraft  flying 
diverse  radar  vectors  while  operating  at 
low  altitudes  within  the  Asheville 
Terminal  Radar  Service  Area  (TRSA). 
Sections  71.171  and  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  were 
republished  in  Advisory  Circular  AC  70- 
3  dated  January  29. 1982. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Airspace,  Control 
zone.  Transition  area. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Federal  Aviation 
Administration  proposes  to  amend 
§  71.171  and  §  n.l81  of  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  deleting  the  present 
description  of  the  Asheville,  North 
Carolina,  Control  Zone  and  Transition 
Area  and  substituting  the  following 
therefor 

Asheville,  North  Carolina  Control  Zone — 
Revised 

Within  a  S-mile  radius  of  Asheville 
Regional  Airport  (Lat.  35°26'04"N..  Long. 
82°32'25"W.);  within  3  miles  each  side  of 
Runway  16/34  extended  centerlines, 
extending  from  the  runway  thresholds  to  11.5 
miles  north  and  south  of  the  airport. 

Asheville,  North  Carolina,  Transition  Area — 
Revised 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  20-miIe  radius 
of  Asheville  Regional  Airport  [Lat. 
35*2804"N.,  Long.  82°32'25"W.):  within  7 
miles  west  and  9.5  miles  east  of  the  340* 
bearing  from  Keans  LOM  and  the  160* 
bearing  from  Broad  River  RBN,  extending 
from  the  20-mile  radius  area  to  18.5  miles 


north  of  the  LOM  and  south  of  the  RBN; 
excluding  that  portion  that  coincides  with  the 
CuUowhee,  North  Carolina,  Transition  Area. 
(Sees.  307(a)  and  313(a],  Federal  Aviation  Act 
of  1956  (49  U.S.C.  1348(a)  and  1354(a)):  Sec. 
S(c),  Department  of  Transportation  Act  (49 
U.S.C.  1655(c)):  and  14  CFR  11.65) 

Note. — The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical  regulations  for 
which  frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  current 
It,  therefore,  (1)  is  not  a  "major  rule"  under 
Executive  Older  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979):  and  (3)  does  not  warrant 
preparation  of  a  regxilatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  Since  this  is 
a  routine  matter  that  will  only  affect  air 
trafnc  procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when  promulgated, 
will  not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory  Flexibility 
Act. 

Issued  in  East  Point,  Georgia,  on  May  S. 
1982. 
George  R.  LaCaille, 

Acting  Director,  Southern  Region. 

|FR  Doc  82-13238  Filed  5-14-82:  8:48  am] 
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14  CFR  Part  71 

[Airspace  Docket  Na  82-ASW-23] 

Proposed  Alteration  of  Transition 
Area:  Paragould,  AR 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Aviation 
Administration  proposes  alteration  of  a 
transition  area  at  Paragould.  AR.  The 
intended  effect  of  the  proposed  action  is 
to  provide  controlled  airspace  for 
aircraft  executing  a  new  instrument 
approach  procedure  to  the  Paragould 
Muncipal  Airport,  AR.  This  action  is 
necessary  to  provide  protection  for 
aircraft  executing  a  new  instrument 
approach  procedure  using  a 
nondirectional  radio  beacon  (NDB) 
located  4.5  miles  southwest  of  the 
airport  at  latitude  38°01'48"  N.,  longitude 
90°35'49"  W.  This  NDB  is  being 
relocated  from  an  on-airport  site  and  ia 
being  renamed  Walcott  NDB. 
DATES:  Comments  must  be  received  on 
or  before  June  16, 1982. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Chief,  Airspace 
and  Procedures  Branch,  Air  Traffic 
Division,  Southwest  Region,  Federal 
Aviation  Administration,  P.O.  Box  1689. 
Fort  Worth.  TX  76101. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 


Federal  holidays,  between  8  a.m.  and 
4:30  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Regional 
Counsel,  Southwest  Region,  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road,  Fort  Worth,  TX. 

FOR  FURTHER  INFORMATION  CONTACT 

James  L.  Owens,  Airspace  and 
Procedures  Branch,  ASW-536,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Worth,  TX  76101; 
Telephone:  (817)  624-4911,  extension 
302. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Aviation  Regulation,  Part  71, 
Subpart  G  S  71.181  as  republished  in 
Advisory  Circular  AC  70-3  dated 
January  29, 1982,  contains  the 
description  of  transition  areas 
designated  to  provide  controlled 
airspace  for  the  benefit  of  aircraft 
conducting  instrument  fiight  rules  (IFR) 
activity.  Alteration  of  the  transition  area 
at  Paragould.  AR,  will  necessitate  an 
amendment  to  this  subpart.  This 
amendment  will  be  required  at 
Paragould,  AR,  since  there  is  a  proposed 
change  in  IFR  procedures  to  the 
Paragould  Municipal  Airport. 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  argiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposals.  (Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy  aspects  of  the  proposals.) 
Commimications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Airspace  Docket  No.  82-ASW-23."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  rule.  The  proposals 
contained  in  this  notice  may  be  changed 
in  the  light  of  conunents  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
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each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket 

AvailaUity  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  nilemaking  (NPRM) 
by  submitting  a  request  to  the  Chief. 
Airspace  and  Procedures  Branch.  Air 
Traffic  Division.  Southwest  Region. 
Federal  Aviation  Administration.  P.O. 
Box  168a  Fort  Worth,  TX  76101.  or  by 
calling  (817)  624-4811,  extension  302. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  contact  the 
office  listed  above. 

List  of  Subjecte  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amenflment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  FAA  proposes  to 
amend  f  71.181  of  Part  71  of  the  Federal 
Aviaticm  Regulations  (14  CFR  Part  71)  as 

follows: 

Paragould.  AR  Revised 

That  airspace  extending  upward  from  700 
feet  abovn  the  surface  witliin  a  7-inile  radius 
of  Paragould  Municipal  Airport  AR  (latitude 
36°03'41"  N.,  longilade  90°30'41"  W.).  and 
within  2.5  miles  eacb  side  of  the  247* 
magnetic  bearing  from  die  Walcott  NDB 
(latitude  ae-OlW  N..  longitude  StrsS'tt"  W.) 
extending  from  the  5-miIe  radius  to  11  miles 
southwest  of  the  NDB,  excluding  the  portion 
within  the  Jonesboro,  AR  Contol  Zone. 
(Sea  307(a),  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1348(a));  Sec.  6(c).  Department  of 
Transportation  Act  (49  U.S.C.  1665(c));  and  14 
CFR  11.61(c)) 

Note.— The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical  regulations  for 
which  frequaat  and  routine  amendments  are 
necessary  to  keep  them  operationally  current 
It,  therefore — (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  procedures  (44  FR  11034; 
February  28. 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  Since  this  is 
a  routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it  is 
certified  that  this  mJe,  when  promulgated, 
will  not  have  a  significant  economic  impact 
on  a  substantial  nuiaber  of  small  entities 
under  the  aiteria  of  the  Regulatory  Flexibility 
Act 

Issued  in  Fort  Worth,  TX.  on  May  5w  1982. 
F.  E.  WlMleld, 
Acting  Director,  South  west  Region. 

(FR  0*c  tt-tUSr  rSeri  S-14-«k  ft4S  ais) 
BILUNQ  COM  ' 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1610 

Standard  for  the  FlanunabOity  of 
Clothing  Texflles;  Proposed 
Enforcement  and  Administrative  Rule 

agency:  Consumer  Product  Safety 

Commission. 

AcnON:  Proposed  rule. 

summary:  The  Commission  proposes  to 
issue  a  rule  for  the  enforcement  and 
administration  of  the  Flammable  Fabrics 
Act  (FFA)  regarding  the  use  of  tests 
other  than  tbe  one  In  the  Standard  for 
the  FlammabiHty  of  Clothing  Textiles 
(the  Standard)  to  support  giiaranties  for 
items  subject  to  the  Standard.  The 
Commission  proposes  this  rule  in 
response  to  requests  from  manufacturers 
to  use  alternate  test  apparatus  and 
alternate  procedures  for  testing 
garments  and  fabrics  under  FFA 
standards.  "Hie  proposed  rule  interprets 
the  phrase  "reasonable  and 
representatiYe  tests."  as  it  is  used  in 
section  8  of  die  FFA,  to  include  any 
alternate  test  utilizing  apparatus  or 
procedures,  other  than  ^ose  specified  in 
the  Standard,  if  the  alternate  test  is  as 
stringent  as,  or  more  stringent  than,  the 
test  in  ttie  Standard.  The  purpose  of  tbe 
proposed  nde  is  to  set  forth  conditions 
under  which  persons  and  firms  issuing 
guaranties  for  items  subject  to  the 
Standard  may  base  those  guaranties  on 
tests  using  apparatus  or  procedures 
other  than  those  in  the  Standard. 
DATES:  Interested  persons  are  invited  to 
submit,  on  or  before,  Jidy  16, 1982 
written  comments  concerning  the 
proposed  rule. 

Proposed  Hfectlre  Date:  The 
Commission  proposes  that  the  nde 
regarding  use  of  alternate  tests  to 
support  guaranties  for  items  subject  to 
the  Standard  become  effective  30  days 
after  it  is  issued  In  final  form. 
ADDRESS:  Comments  and  any 
accompanying  material  should  be 
submitted  to  the  Secretary,  Consumer 
Product  Safety  Commission. 
Washington.  D.C.  20207,  and  titled 
"Clothing  Textiles  Standard,  Proposed 
Rule  Concerning  Alternate  Test 
Apparatus." 

FOR  FURTHER  WFORMATION  CONTACT. 
L  James  Sharman,  Office  of  Program 
Management.  Consumer  Product  Safety 
Commissioa  Washington,  D.C.  20207, 
(301)  492-6554. 

SUPPLEMENTARY  INFORMATION:  The 

Standard  for  the  Flanunability  of 
Clothing  Textiles  (the  Standard,  16  CFR 
Part  1610)  and  the  Flammable  Fabrics 
Act  (FFA.  15  U.S.C  1191  etseq.)  requiie 


that  articles  of  wearing  apparel  and 
fabrics  Bsed  or  intended  for  use  as 
clothing  textiles  must  not  exhibit  "rapid 
and  intense  burning"  when  tested  in 
accordance  *vith  the  Standard. 

The  manufacture  for  sale,  importation 
into  the  United  States,  or  introdoctian  in 
commerce  of  any  item  of  wearing 
apparel  or  fabric  which  is  subject  to  the 
Standard  and  which  exhibits  "rapid  and 
intense  burning"  when  tested  in 
accordance  with  the  Standard  violates 
section  3  of  the  FFA  (15  U.S.C  1192)  and 
section  5  of  the  Federal  Trade 
Commission  Act  (FTCA.  15  U.SC  45). 
Such  a  violation  may  give  rise  to  an 
administrative  order  to  cease  and  desist 
from  further  violatioa  of  the  FFA  and 
FTCA.  as  well  as  to  a  civil  actkm  in  a 
United  States  District  Court  under 
provisions  of  the  FTA  for  injtmctioii.  or 
for  seizins  of  items  wliich  fail  to  comply 
with  an  applicable  standard  of 
flammatnlity. 

In  addition  to  seeking  an 
administrative  order,  or  initiating  dvil 
actions  for  vi^ation  of  the  Standaiti  the 
FFA.  and  the  FTCA.  the  Commission 
may  also  proceed  under  section  7  of  tlie 
FFA  (15  VS.C  1196)  to  seek  criminal 
penalties  against  any  person  who 
"willfully"  violates  the  FFA. 

Section  8(a)  of  the  FFA  (15  U3.C 
1197(a))  provides  that  no  person  shall  be 
subject  to  criminal  prosecution  under 
section  7  of  the  FFA  if  that  person 
establishes  a  guaranty  received  in  good 
faith  which  meets  all  requirements  set 
forth  in  section  8  of  the  FFA.  (A 
guaranty  does  not  provide  the  holder 
any  defense  to  an  administrative  actioo 
.for  an  order  to  cease  and  desist  from 
further  violation  of  the  applicable 
standard,  the  FFA.  and  the  FTCA.  nor  to 
any  civil  action  for  injunction  or  seizura 
brought  under  the  FFA.) 

Requirements  For  Guaranties 

Among  the  requirements  established 
for  a  guaranty  by  section  8(a)  of  the  FFA 
is  that  it  must  be  based  upon 
"reasonable  and  representative  tests'* 
conducted  In  acctndance  with  the 
applicabia  standard.  Section  8(b)  of  the 
FFA  (15  U.S&  1197(b))  prohibiU  the 
issuance  of  a  "false  guaranty." 

On  July  8, 196a  Milhken  Researdi 
Corporation  (Milliken)  submitted  a 
petition  (FP  80-3)  requesting  the 
Commission  to  amend  the  Standard  to 
allow  use  of  an  alternate  test  utilizing 
different  apparatus  and  procedure  than 
those  spedfied  in  the  Standard.  (9) '  A 
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memorandum  of  a  telephone 
conversation  on  November  20, 1980, 
between  a  member  of  the  Commission 
staff  and  the  author  of  the  petition 
indicates  that  Milliken  desired  to  use  the 
alternate  test  for  purposes  of  supporting 
guaranties  of  fabrics  subject  to  the 
Standard.  (12) 

The  petition  from  Milliken  described 
the  alternate  test  apparatus  and 
procedures  and  stated  that  results 
obtained  using  the  alternate  test  for  two 
fabrics  styles  had  been  compared  with 
results  from  tests  conducted  in 
accordance  with  the  Standard  on 
several  hundred  samples.  According  to 
the  petition,  the  alternate  test  yielded 
results  which  were  identical  to  (or 
slightly  more  severe  than)  results 
obtained  from  testing  in  accordance 
with  the  Standard.  (9) 

The  petition  stated  that  use  of  the 
alternate  test  could  reduce  the  burden  of 
testing  to  Milliken  by  approximately  75 
per  cent.  (9) 

The  Commission  staff  prepared  a 
briefing  package  which  reconunended 
that  the  Commission  grant  the  relief 
requested  in  the  Milliken  petition  by 
allowing  persons  and  firms  issuing 
guaranties  to  use  alternate  apparatus  for 
testing  to  support  guaranties,  rather  than 
by  amending  the  Standard  to  change  the 
apparatus  to  be  used  for  testing  by  the 
Commission.  (8) 

Requests  for  inspection  of  the  petition, 
the  staff  briefing  package,  or  any  other 
documents  relating  to  the  petition 
should  be  made  at  the  Commission's 
public  reading  room,  1111 18th  Street, 
N.W.,  eighth  floor.  Washington,  D.C  or 
by  calling  the  Office  of  the  Secretary  at 
(301)  492-680a 

Staff  Analysis  Petition 

Included  in  the  briefing  package  was  • 
memorandum  dated  October  29, 1980 
from  the  Division  of  Regulatory 
Management,  Directorate  for 
Compliance  and  Enforcement  which 
observed  that  section  8(a}  of  ^e  FFA, 
establishing  requirements  for  guaranties, 
is  to  some  extent  analogous  to  section 
14  of  the  Consumer  Product  Safety  Act 
(CPSA,  15  U.S.C.  2063),  which  sets  forth 
requirements  for  certificates  of 
compliance  with  safety  standards  issued 
under  the  CPSA.  (11)  (A  major 
difference  between  the  two  acts  is  that 
issuance  of  a  guaranty  is  optional  under 
the  FFA  for  a  manufacturer,  importer,  or 
other  person  or  firm  initially  introducing 
an  item  subject  to  a  fiammability 
standard  into  commerce,  whereas 
issuance  of  a  certificate  of  compliance 


public  reading  room,  1111 18th  Street.  N.W..  Eighth 
Floor,  Washington,  D.C.  or  by  calling  the  Office  of 
the  Secretary  at  [301]  492-6800. 


with  the  applicable  standard  is 
mandatory  for  the  manufacturer, 
importer,  or  private  labeler  of  a  product 
subject  to  a  safety  standard  issued 
under  the  CPSA.) 

Unlike  the  FFA,  Section  14  of  the 
CPSA  requires  issuance  of  the 
certificate  of  compliance  if  a  product  is 
subject  to  a  safety  standard  issued 
imder  that  act.  Section  14(a)  of  the 
CPSA  provides  that  the  certificate  shaD 
be  based  upon  a  test  of  each  product,  or 
upon  a  "reasonable  testing  program." 

Section  14(b)  of  the  CPSA  authorizes 
the  Commission  to  issue  regulations  to 
prescribe  reasonable  testing  programs 
for  products  subject  to  standards  issued 
under  that  act.  However,  as  a  general 
practice,  the  Commission  has  not  issued 
regulations  to  specify  detailed 
requirements  for  testing  programs  to 
support  certificates  of  compliance. 

The  memorandum  from  the  Division  of 
Regulatory  Management  recommended 
issuance  of  an  interpretation  of  section  8 
of  the  Flammable  Fabrics  Act  to  allow 
use  of  test  apparatus  and  procedures 
other  than  those  specified  in  the 
Clothing  Textiles  Standard  for  purposes 
of  supporting  guaranties  of  iteoM  subject 
to  that  Standard,  provided  that  the 
person  or  firm  using  such  alternate 
apparatus  or  procedure  has  data  or 
other  information  to  establish  that  tests 
conducted  with  the  alternate  apparatus 
or  procedures  are  as  stringent  as,  or 
more  stringent  than,  tests  conducted 
using  the  apparatus  and  procedures 
specified  by  the  Standard.  By  issuance 
of  such  an  interpretation,  the 
commission  would  give  manufacturers 
issuing  guaranties  for  items  subject  to 
the  Clothing  Textiles  Standard  the  same 
kind  of  flexibility  afforded  to 
manufacturers  issuing  certificates  of 
compliance  for  items  subject  to 
consumer  product  safety  standards 
issued  under  the  CPSA. 

The  memorandum  from  the  division  of 
regulatory  Management  noted  that  by 
requiring  the  person  or  firm  relying  on 
alternate  test  apparatus  or  procedures  to 
establish  the  equivalency  of  results  with 
those  obtained  from  testing  in 
accordance  with  the  Standard,  the 
Commission  would  be  able  to  avoid 
expenditure  of  large  amounts  of  its 
resources  on  evaluation  of  proposed 
alternate  test  apparatus  and  procedures. 

CommissioD  Decision  On  Petition 

After  consideration  of  the  Milliken 
petition,  the  staff  briefing  package,  and 
other  relevant  information  received 
during  the  briefing  on  January  14, 1981, 
the  Commission  voted  on  January  14, 
1981  to  propose  an  interpretation  of 
section  8(a)  of  the  FFA  as  follows: 


(1)  For  purposes  of  supporting 
guaranties  for  items  subject  to  Oie 
Standard,  the  term  "reasonable  and 
representative  tests"  as  used  in  section 
8(a)  of  the  FFA  includes  the  test 
specified  in  the  Standard,  and  any 
alternate  test  utilizing  apparatus  and 
procedures  other  than  those  in  the 
Standard,  if  that  alternate  test  is  as 
stringent  as,  or  more  stringent  than,  the 
test  in  the  Standard.  (13, 14)  The  rule 
proposed  below  provides  that  the 
Commission  will  consider  an  alternate 
test  to  be  "as  stringent  as,  or  more 
stringent  than"  the  test  in  the  Standard 
if,  when  testing  identical  specimens,  the 
alternate  test  yields  falling  results  as 
often  as,  or  more  often  than,  the  test  in 
the  standard. 

(2)  Specific  approval  from  the 
Commission  in  advance  of  the  use  of 
any  alternate  test  to  support  guaranties 
for  items  subject  to  the  Standard  is  not 
required.  However,  any  person  or  firm 
using  an  alternate  test  to  support 
guaranties  must  have  data  or  other 
information  to  demonstrate  that  the 
alternate  test  is  as  stringent  as,  or  more 
stringent  than,  the  test  in  the  Standard. 
(13, 14) 

(3)  The  Commission  will  test  fabrice 
and  garments  subject  to  the  Standard 
for  compUance  with  the  Standard  using 
the  apparatus,  procedures,  and  criteria 
set  forth  in  the  Standard.  The 
Commission  may  consider  any  falling 
results  from  compliance  testing  as 
evidence  that  the  item  in  question  failed 
to  comply  with  the  Standard  and  that 
any  guaranty  issued  for  that  item  is  a 
false  guaranty  in  violation  of  section 
8(b)  of  the  FFA.  (13, 14) 

The  staff  briefing  package  suggested 
that  the  interpretation  of  the  FFA  and 
the  standards  in  question  could  take  the 
form  of  statements  of  policy  and 
interpretation.  After  consideration  of 
that  package  and  an  oral  briefing  by  the 
staff,  the  Commission  voted  to  propose 
statements  of  policy  and  interpretation. 
(13, 14) 

However,  in  this  notice,  the 
Commission  is  proposing  a  regulation 
for  the  enforcement  and  administration 
of  the  FFA,  under  the  authority 
conferred  by  section  5(c)  of  that  act  (15 
U.S.C.  1194(c)).  The  Commission 
believes  that  the  term  "enforcement  and 
administrative  rule"  describes  the 
proposal  published  below  more 
accurately  than  the  term  "statement  of 
policy  and  interpreation"  for  the 
following  reason.  The  rule  proposed 
below,  if  issued  on  a  final  basis,  could 
have  a  substantive  impact  on  the 
obligations  of  persons  and  firms  issuing 
guaranties  of  items  subject  to  the 
Qothing  Textiles  Standard.  The 
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halhnark  of  a  policy  statement  is  that  it 
has  no  such  substantive  impact. 
Although  the  proposal  published  below 
is  for  an  enforcement  and  administrative 
rule,  it  will  not  amount  to  an  amendment 
of  the  Standard  itself.  As  noted  above, 
the  Commission  will  continue  to  use  the 
apparatus  and  procedures  prescribed  by 
the  Standard  when  testing  items  subject 
to  its  requirements. 

Related  Proposal 

The  memorandum  from  the  Division  of 
Regulatory  Management  concerning  the 
Milliken  petition  noted  that  in  1975.  the 
Commission  had  received  a  request 
from  a  manufacturer  of  children's 
sleepwear  for  approval  of  an  alternate 
test  apparatus  for  use  in  testing  for 
compliance  with  the  Standard  for  the 
Flammabillty  of  Children's  Sleepwear 
Sizes  7  through  14  (18  CFR  Part  1616). 
(11.1)  That  memorandum  and  the  staff 
briefing  package  recommended  that  any 
interpretation  of  the  FFA  to  allow  use  of 
alternate  apparatus  for  testing  to 
support  guaranties  of  items  subject  to 
the  Clothing  Textiles  Standard  should 
also  extend  to  use  of  alternate 
apparatus  for  testing  under  the  Standard 
for  the  Flammability  of  Children's 
Sleepwear:  Sizes  0  through  6X  (16  CFR 
Part  1615)  and  the  Standard  for  die 
Flammability  of  Children's  Sleepwear 
Sizes  7  through  14  (16  CFR  Part  1816). 
(11) 

When  the  Commission  considered  the 
questim  of  use  of  alternate  tests  to 
support  guaranties  for  items  subject  to 
the  Clothing  Textiles  Standard  (Part 
1610).  it  supported  the  staff 
recommendation  and  also  voted  to 
extend  the  interpretation  to  include  use 
of  alternate  tests  for  purposes  of 
complying  with  the  two  children's 
sleepwear  flammability  standards,  and 
supporting  guaranties  of  items  subject  to 
the  children's  sleepwear  standards. 
(13.14)  Elsewhere  in  this  issue  of  the 
Federal  Register,  the  Commission  has 
proposed  enforcement  and 
administrative  rules  concerning  use  of 
alternate  tests  for  purposes  of 
compliance  with  the  children's 
sleepwear  standards  and  supporting 
guaranties  of  items  subject  to  those 
standards. 

CertiHcation  Of  ^4o  Signifkant  Ecooomic 
Impact  On  Small  Entities 

The  Regulatory  Flexibility  Act  (RFA. 
Pub.  L  96-354)  requires  that  after 
January  1. 1981.  whenever  an  agency  of 
the  Federal  government  publishes  a 
-proposal  under  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  it  should 
endeavor  to  give  particular 
consideration  to  small  businesses,  small 
non-profit  organizations,  and  small  local 


governments  (coDectiTely  called  "small 
entities")  that  may  be  subject  to  the 
agency's  requirements. 

Specifically,  the  RFA  requires  that 
before  publication  of  a  proposal,  the 
agency  must  either 

(1)  Prepare  an  initial  regulatory 
flexibility  analysis  of  the  probable  effect 
of  the  proposal  on  small  businesses  and 
other  small  entities  in  accordance  with 
section  803  of  the  RFA  (5  U.S.C  603);  or 

(2)  Determine  that  the  proposal,  if 
issued  on  a  final  basis,  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities." 
and  prepare  a  certification  to  that  effect 
to  be  signed  by  the  head  of  the  agency 
in  accordance  with  section  605(b)  of  the 
RFA  (5  U.S.C.  605(b)).  If  a  certification  of 
no  significant  impact  is  made,  it  must 
published  in  the  Federal  Register  at  the 
time  notice  is  given  of  proposed  rule- 
making, together  with  a  succinct 
explanation  of  the  reasons  for  the 
certification.  In  accordance  with 
provisions  of  section  605(b)  of  the  RFA. 
the  Commission  has  certified  that  the 
proposed  rule  to  allow  use  of  alternate 
test  apparatus  and  procedures  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Manufacturers,  importers,  and  otho* 
persoos  or  firms  initially  introducing 
items  which  are  subject  to  the  Clothing 
Textiles  Standard  (such  as  converters) 
are  required  to  test  items  subject  to  the 
clothing  textiles  standard  only  when 
they  issue  guaranties  for  those  items. 
Issuance  of  guaranties  for  items  subject 
to  the  Clothing  Textiles  Standard  is  not 
required  by  that  standard  or  the  FFA. 
but  is  optional  for  the  person  or  firm 
initially  introducing  those  items  into 
commerce.  The  rule  proposed  below 
does  not  require  any  person  or  firm  not 
already  issuing  guaranties  to  begin 
doing  so,  or  prohibit  any  person  or  firm 
presently  issuing  guaranties  from 
discontinuing  the  issuance  of  such 
guaranties. 

The  proposal  pubUshed  below  would 
not  impose  any  new  requirements  on 
any  person  or  firm  issuing  guaranties  of 
items  subject  to  the  Clothing  Textiles 
Standard.  Rather,  the  proposed  rule 
would  allow  persons  and  firms  currenUy 
subject  to  existing  requirements  for 
testing  to  support  guaranties  to  use  test 
apparatus  and  procedures  other  than 
those  specified  in  the  Standard  if  they 
elect  to  do  so. 

The  Commission  decided  to  propose 
the  rule  In  response  to  a  request  from  a 
firm  which  claimed  that  by  use  of  an 
alternate  test  apparatus,  it  couJd  reduce 
the  costs  of  testing  required  to  support 
guaranties.  If  the  Commission  issues  the 
rule  on  a  final  basts,  the  option  of  using 


alternate  test  apparatus  and  procedure 
would  be  available  to  that  firm  and  aU 
others  now  required  to  perform  testing, 

However,  if  any  person  or  firm 
concludes  that  use  of  alternate  test 
apparatus  or  procedures  under  the 
conditions  specified  in  the  proposal 
would  not  reduce  testing  costs  or  offer 
any  other  advantage,  that  person  or  firm 
is  free  to  continue  using  the  apparatus 
and  procedures  specified  in  the  standard 
when  testing  to  support  guaranties. 

Environmental  Considerations 

The  rule  proposed  below  falls  within 
the  categories  of  Commission  actions 
described  hi  16  CFR  1021.5(c)  that  have 
little  or  no  potential  for  affecting  the 
human  environment.  For  this  reason, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Comments  Solicited  ^ 

As  stated  above,  the  Commission  has 
reason  to  believe  that  if  the  rule 
proposed  below  were  issued  on  a  final 
basis,  manufacturers  of  fabrics  and 
garments  subject  to  the  clothing  textiles 
stamdard  and  the  children's  sleepwear 
standards  would  be  able  to  reduce  their 
costs  of  compliance  with  those 
Standards  and  the  FFA  by  using 
alternate  test  apparatus  or  procedures. 
The  CoDimission  also  has  reason  to 
believe  that  use  of  alternative  test 
apparatus  or  procedures  under  the 
conditions  set  forth  in  the  proposal 
would  not  reduce  the  level  of  protectioo 
currently  afforded  to  the  pablic 

The  Commission  has  published  the 
proposed  role  for  public  comment  in 
order  to  obtain  any  additional 
information  and  views  about  these 
proposals  which  may  be  available  from 
interested  parties,  including  consumers 
and  manufacturers. 

The  Commission  specifically  soUcits 
comments  finom  persons  and  foms 
issuing  guaranties  under  the  Clothing 
Textiles  Standard  on  the  following 
topics: 

1.  Whether  individual  firms  would  ose 
alternate  test  apparatus  or  procedures 
for  testing  under  the  conditions  set  forth 
in  the  proposal. 

2.  If  the  answer  to  item  one,  above,  is 
in  the  affrimative.  estimates  of  savings 
in  the  cost  of  testing  anticipated  by  snch 
a  person  or  firm  from  use  of  ahemate 
test  apparatus  or  procedmes  in 
accordance  with  the  conditions 
specified  in  the  proposal.  The 
Commission  desires  information  abotit 
tlie  estimated  number  of  hoin^  of  testing 
which  might  be  ehminated  annaaUy,  as 
well  as  the  dollar  amount  of  savings 
which  might  be  achieved  each  year  if 
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the  proposed  policy  statement!  were 
issued  on  a  final  basis.  The  Commission 
also  desires  to  know  the  method  by 
which  such  estimates  of  savings  are 
calculated. 

3.  Whether  the  proposed  rule  could  be 
modified  to  increase  savings  to  persons 
and  firms  testing  under  the  standard, 
either  in  terms  of  hours  required  for 
testing,  or  total  dollar  costs  of  testing 
each  year.  Comments  addressed  to  this 
issue  are  requested  to  suggest  speciflc 
modifications,  and  to  explain  the 
amounts  of  additional  savings  of  hours 
required  for  testing  or  dollar  costs  which 
could  be  expected  to  result  from  such 
modiflcation. 

List  of  Subjects  in  16  CFR  Part  1610 

Clothing,  Consumer  protection. 
Flammable  materials.  Textiles. 
Warranties.  Records. 

Conclusion  and  Proposal 

Therefore,  in  accordance  with 
provisions  of  the  Flammable  Fabrics  Act 
(15  U.S.C.  1194).  and  the  Consumer 
Product  Safety  Act  (15  U.S.C.  2079).  the 
Commission  proposes  to  amend  the 
Code  of  Federal  Regulations,  Title  16. 
Chapter  II,  Sub-chapter  B  as  follows: 

PART  1610-STANDARO  FOR  THE 
FLAMMABIUTY  OF  CLOTHING 
TEXTILES 

Part  1610,  Subpart  B  is  proposed  to  be 
amended  by  adding  a  new  S  1610.40  to 
read  as  follows: 

§  1610.40    Us*  of  attemate  apparatus, 
proMduTM,  or  criteria  for  teete  for 
guaranty  purpoees. 

(a)  Section  8{a)  of  the  Flammable 
Fabrics  Act  (FFA,  15  U.S.C.  1197(a)) 
provides  that  no  person  shall  be  subject 
to  criminal  prosecution  under  section  7 
of  the  FFA  (15  U.S.C.  1196)  for  a 
violation  of  section  3  of  the  FFA  (15 
U.S.C.  1192)  if  that  person  establishes  a 
guaranty  received  in  good  faith  which 
meets  all  requirements  set  forth  in 
section  8  of  the  FFA.  One  of  those - 
requirements  is  that  the  guaranty  must 
be  based  upon  "reasonable  and 
representative  tests"  in  accordance  with 
the  applicable  standard. 

(b)  The  Standard  for  the  Flammability 
of  Clothing  Textiles  (the  Standard) 
prescribes  apparatus  and  procedures  for 
testing  fabrics  and  garments  subject  to 
its  provisions.  See  16  CFR  1610.4.  The 
Standard  prescribes  criteria  for 
classifying  the  flammability  of  fabrics 
and  garments  subject  to  its  provisions  as 
"Normal  flammability,  Class  1," 
"Intermediate  flammability,  Class  Z," 
and  "Rapid  and  intense  burning,  Class 
3."  See  16  CFR  1610.3.  Sections  3  and  4 
of  the  Flammable  Fabrics  Act,  as 


enacted  in  1953  «nd  amended  In  1954, 
prohibits  the  manufacture  for  sale, 
importation  into  the  United  States,  or 
intix>duction  in  coomierce  of  any  fabric 
or  article  of  wearing  apparel  subject  to 
the  Standard  which  exhibits  "rapid  and 
intense  burning"  when  tested  in 
accordance  with  the  Standard.  See  16 
CFR  Part  1609. 

(c)  The  Commission  recognize  that  for 
purposes  of  supporting  guaranties, 
"reasonable  and  representative  tests" 
could  be  either  the  test  in  the  Standard, 
or  alternate  tests  which  utilize 
apparatus  or  procedures  other  than 
those  in  the  Standard.  This  S  1610.40 
sets  forth  conditions  under  which  the 
Commission  will  allow  use  of  alternate 
tests  with  apparatus  or  procedures  other 
than  those  in  the  Standard  to  serve  as 
the  basis  for  guaranties. 

(d)(1)  Persons  and  Arms  issuing 
guaranties  that  fabrics  or  garments 
subject  to  the  Standard  meet  its 
requirements  may  base  those  guaranties 
on  any  alternate  test  utilizing  apparatus 
or  procedures  other  than  those  in  the 
Standard,  if  such  alternate  test  is  as 
stringent  as,  or  more  stringent  than,  the 
test  in  the  Standard.  The  Commission 
considers  an  alternate  test  to  be  "as 
stringent  as,  or  more  stringent  than"  the 
test  in  the  Standard  if,  when  testing 
identical  specimens,  the  alternate  test 
yields  failing  results  as  often  as,  or  more 
often  than,  the  test  in  the  Standard.  Any 
person  using  such  an  alternate  test  must 
have  data  or  information  to  demonstrate 
that  the  alternate  test  is  as  stringent  as, 
or  more  stringent  than,  the  test  in  the 
Standard. 

(2)  The  data  or  information  required 
by  this  paragraph  (d)  of  this  section  to 
demonstrate  equivalent  or  greater 
stringency  of  any  alternate  test  using 
apparatus  or  procedures  other  than 
those  in  the  Standard  must  be  in  the 
possession  of  the  person  or  firm  desiring 
to  use  such  alternate  test  before  the 
alternate  test  may  be  used  to  support 
guaranties  of  items  subject  to  the 
Standard. 

(3)  The  data  or  information  required 
by  paragraph  (d)  of  this  section  to 
demonstate  equivalent  or  greater 
stringency  of  any  alternate  test  using 
apparatus  or  procedures  other  than 
those  in  the  Standard  must  be  retained 
for  as  long  as  that  alternate  test  is  used 
to  support  guaranties  of  items  subject  to 
the  Standard,  and  for  one  year 
thereafter. 

(e)  Specific  approval  from  the 
Commission  in  advance  of  the  use  of 
any  alternate  test  using  apparatus  or 
procedures  other  than  those  in  the 
Standard  is  not  required.  The 
Commission  will  not  approve  or 
disapprove  any  specific  alternate  test 


utilizing  apparatus  or  procedures  other 
than  those  in  the  Standard. 

(f)  Use  of  any  alternate  test  to  support 
guaranties  of  items  subject  to  the 
Standard  without  the  information 
required  by  this  section  may  result  in 
violation  of  section  8(b)  of  the  FFA  (15 
U.S.C.  1197(b)).  which  prohibits  the 
furnishing  of  a  false  guaranty. 

(g)  The  commission  will  test  fabrics 
and  garments  subject  to  the  Standard 
for  complaince  with  the  standard  using 
the  apparatus  and  procedures  set  forth 
in  the  Standard.  The  Commission  may 
consider  any  failing  results  from 
compliance  testing  as  evidence  that: 

(1)  The  manufacture  for  sale, 
importation  into  the  United  States,  or 
introduction  in  commerce  of  the  fabric 
or  garment  which  yielded  failing  results 
was  in  violation  of  the  Standard  and  of 
section  3  of  the  FFA;  and 

(2)  The  person  or  firm  using  the 
alternate  test  as  the  basis  for  a  guaranty 
has  furnished  a  false  guaranty,  in 
violation  of  section  8(b)  of  the  FFA. 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  written  comments  by  July  16. 
1982.  Comments  may  be  acompanied  by 
written  data,  views  and  argiiments  and 
should  be  addressed  to  the  Secretary. 
Consumer  Product  Safety  Commission. 
Washington.  D.C.  20207. 

Received  comments  may  be  seen  in 
the  Office  of  the  Secretary,  Eighth  Floor, 
1111 18th  Street  NW.,  Washington,  D.C. 
between  8:30  a.m.  and  5KX)  p.m.,  Monday 
through  Friday. 

(Sec.  5,  Pub.  L.  90-189,  81  Staf.  569, 15  U.S.C 
1194;  Sec.  30(b),  Pub.  L  92-573.  86  Stat.  1231, 
15  U.S.C.  2079(b)) 

Dated  May  11, 1982. 
Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 
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16  CFR  Part  1615 

Flammabinty  Standard  for  Children's 
Sleepwear,  Sizes  0  through  6X; 
Proposed  Enforcement  and 
Administrative  Rule 

AGENCY:  Consumer  Product  Safety 

Commission. 

action:  Proposed  rule. 

summary:  The  Commission  proposes  to 
issue  a  rule  for  enforcement  and 
administration  of  the  Flammable  Fabrics 
Act  (FFA)  regarding  the  use  of  tests 
other  than  those  set  forth  in  the 
children's  sleepwear  flammability 
standard  for  sizes  0  through  6X  (16  CFR 
Part  1615)  for  purposes  of  complying 
with  that  standard  and  supporting 
guaranties  of  items  subject  to  that 
standard.  The  Conunission  propo«es  this 
rule  in  reaponse  to  requests  from 


manufacturers  to  use  alternate  test 
apparatus  and  alternate  procedures  for 
testing  garments  and  fabrics  under 
Flammable  Fabrics  Act  standards.  The 
proposed  rule  allows  the  use  of  any 
alternate  test  apparatus  or  procedure 
which  is  as  stringent  as,  or  more 
stringent  than,  the  apparatus  and 
procedure  specified  in  the  standard.  The 
proposed  rule  also  interprets  the  phrase 
"reasonable  and  representative  tests"  as 
used  in  section  8  of  the  FFA  to  include 
any  test  utilizing  an  apparatus  or 
procedures  differing  from  those 
prescribed  by  the  standard  if  the 
alternate  test  is  as  stringent  as.  or  more 
stringent  than,  the  test  in  the  standard. 
The  purpose  of  the  proposed  rule  is  to 
set  forth  conditions  under  which  persons 
and  firms  required  to  perform  testing  for 
purposes  of  complying  with  the  standard 
and  supporting  guaranties  of  items 
subject  to  that  standard  may  use  test 
apparatus  or  procedures  other  than 
those  in  the  standard. 
DATE:  Interested  persons  are  invited  to 
submit,  on  or  before  July  16, 1962. 
written  comments  concerning  the 
proposed  rule. 

PROPOSED  EFFECTIVE  DATE:  The 
Commission  proposes  that  the  rule 
regarding  use  of  alternate  test  apparatus 
and  procedure  for  purposes  of 
complying  with  the  standard  and 
supporting  guaranties  of  items  subject  to 
the  standard  shall  become  effective  30 
days  after  the  rule  is  issued  in  final 
form. 

ADDRESS:  Comments  and  any 
accompanying  material  should  be 
submitted  to  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  D.C.  20207,  and  titled 
"Children's  Sleepwear  FlammabiUty 
Standard  (sizes  0  through  6X).  Proposed 
Rule  Concerning  Alternate  Test 
Apparatus." 

FOR  FURTHER  INFORMATION  CONTACT 
L.  James  Sharman,  Office  of  Program 
Management.  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207. 
(301)  492-6554. 

SUPPLEMENTARY  INFORMATION:  The 
Standard  for  the  Flammability  of 
Children's  Sleepwear:  Sizes  0  Through 
6X  (16  CFR  Part  1615)  requires  that 
children's  sleepwear  garments  and 
fabrics  intended  for  use  in  such 
garments  must  self-extinguish  when 
exposed  to  an  open  flame  ignition 
source. 

In  order  to  comply  with  this  standard, 
manufacturers,  importers,  and  other 
persons  (such  as  converters)  initially 
introducing  items  subject  to  the 
standard  into  commerce  must  regularly 
test  items  from  current  production.  The 
standard  prescribes  the  apparatus  and 


procedure  to  be  used  for  performing 
tests  of  fabrics  and  garments  subject  to 
its  provisions.  See  16  CFR  1615.4(a),  (f). 
and  (g).  The  standard  prescribes  pass/ 
fail  criteria.  See  16  CFR  1615.3(b).  The 
standard  requires  that  persons  and  firms 
subject  to  its  provisions  must  group 
items  into  production  units,  and  test 
samples  from  each  production  unit  See 
16  CFR  1615.4(b).  (c),  and  (d).  The 
schedules  for  sampling  and  testing  set 
forth  in  the  standard  are  called 
"sampling  plans." 

The  manufacture  for  sale,  importation 
into  the  United  States,  or  introduction 
into  commerce  of  any  Item  of  children's 
sleepwear  which  is  subject  to  the 
standard  but  fails  to  comply  with  its 
requirements  violates  section  3  of  the 
FFA  (15  U.S.C.  1192)  and  section  5  of  the 
Federal  Trade  Conunission  Act  (FTCA. 
15  U.S.C.  45).  Such  a  violation  may  give 
rise  to  an  administrative  order  to  cease 
and  desist  fivm  further  violation  of  the 
FFA  and  FTCA.  as  well  as  to  a  dvil 
action  in  a  United  States  District  Court 
under  provisions  of  the  FFA  for 
injunction,  or  for  seizure  of  items  which 
fail  to  comply  with  the  standard. 

In  addition  to  seeking  an 
administrative  order,  or  initiating  civil 
actions  for  violation  of  the  standard  the 
FFA  and  the  FTCA.  the  Commission 
may  also  proceed  under  section  7  of  the 
FFA  (15  U.S.C  1196)  to  seek  criminal 
penalties  against  any  person  who 
"willfully"  violates  the  FFA. 

SecUon  8(a)  of  the  FFA  (15  U5.C. 
1197(a))  provides  that  no  person  shall  be 
subject  to  criminal  prosecution  under 
section  7  of  the  FFA  if  that  person 
establishes  a  guaranty  received  in  good 
faith  which  meets  all  requirements  set 
forth  in  section  8  of  the  FFA.  (A 
guaranty  does  not  provide  the  holder 
any  defense  to  an  administrative  action 
to  cease  and  desist  fit)m  further 
violation  of  the  appUcable  standard,  the 
FFA.  and  the  FTCA.  nor  to  any  civil 
action  for  injunction  or  seizure  brought 
under  the  FFA.) 

Among  the  requirements  established 
for  a  guaranty  by  section  8(a)  of  the  FFA 
is  that  it  must  be  based  upon 
"reasonable  and  representative  tests" 
conducted  in  accordance  with  the 
applicable  standard.  Regulations 
implementing  the  standard  provide  that 
for  purposes  of  supporting  guaranties  for 
items  subject  to  those  standards, 
"reasonable  and  representative  tests" 
shall  be  those  tests  performed  pursuant 
to  any  sampling  plan  set  forth  in  the 
applicable  standard,  or  piu^uant  to  any 
authorized  alternate  sampling  plan.  See 
16  CFR  1615.31(f). 
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Section  8(b]  of  the  FFA  (15  U.S.C 
1197(b))  prohibits  the  issuance  of  a 
"false  guaranty." 

Applicafioo  for  Use  of  Alternate  Test 
Apparatus 

By  letter  dated  July  11. 1975,  the 

William  Carter  Compaay,  a 
manufacturer  of  children's  sleepwear. 
requested  approval  of  an  alternate  test 
apparatus  for  use  in  testing  fabrics  and 
garments  subject  to  the  children's 
sleepwear  standard  for  sizes  7  through 
14  (16  CFR  Part  1616)  under  provisions 
of  S  1616.5(a)  of  that  standard.  (Z)  »  That 
section  of  the  standard  states: 

§  1616. 5    Test  procedure. 

(a)  Apparatus.  The  loUowmg  apparatus 
shall  be  used  for  the  test.  Alternate  test 
apparatus  may  be  use  ooly  with  prior 
approval  of  the  Consumer  Product  Safety 
Commission. 

The  Carter  application  included  a 
description  of  the  alternate  test 
apparatus,  and  a  comparison  of  results 
from  testing  two  types  of  fabrics  using 
both  the  alternate  test  apparatus,  and 
the  apparatus  described  in  the  standard. 
Carter  claimed  that  the  comparative  test 
data  demonstrated  that  use  of  the 
alternate  test  apparatus  produced 
results  which  were  equivalent  to,  or 
more  stringent  than,  the  results  obtained 
from  testing  using  the  apparatus 
described  in  the  standard.  The 
application  from  Carter  also  stated  that 
use  of  the  alternate  test  apparatus 
would  reduce  the  time  required  for 
testing  by  one-half  to  two-thirds.  (2] 

After  reviewing  the  data  included  in 
the  Carter  application,  the  Commission 
staff  concluded  that  Carter's  analysis  of 
the  equivalency  of  test  results  was 
correct  with  regard  to  the  two  specific 
fabrics  which  were  the  subject  of 
Carter's  comparative  testing  program. 
(5)  However,  the  staff  lacked  the 
resources  needed  to  duplicate  flie 
apparatus  described  in  the  Carter 
application  and  verify  that  it  would 
produce  results  equivalent  to  those 
obtained  using  the  apparatus  described 
in  the  standard  on  fabrics  representative 
of  the  entire  range  used  in  the 
production  of  chiidren's  sleepwear.  0] 

Related  Petition 

On  July  a  1980,  Milliken  Research 
Corporation  submitted  a  petition  (FP  80- 
3)  requesting  the  Commission  to  amend 
the  Standard  for  the  Flammability  of 
Clothing  Textiles  (16  CFR  Part  1610)  to 


■  Number*  in  parentheies  idenUfy  reference 
documents  listed  in  Bibliography  at  the  end  of  this 
notice.  Re<|oesti  for  inipection  of  any  of  these 
documents  should  be  made  at  the  Commission's 
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allow  use  of  an  alternate  test  otiRring 
different  apparatus  and  procedure,  than 
those  specified  in  tiie  clothii^  textiles 
standard.  (10) 

Unlike  the  sleepwear  standard,  (he 
clothing  textiles  standard  does  not 
require  manufacturers,  importers  or 
other  firms  introducing  items  subject  to 
that  standard  into  commerce  to  test 
items  fiom  current  production.  All  that 
is  required  for  compliance  with  the 
clothing  textiles  standard  is  that  any 
item  subject  to  its  provisions  must  not 
exhibit  "rapid  and  intense  buimn^'  if 
tested  by  the  Commission.  (A  more 
complete  explanation  of  the 
applicability  and  requirements  of  the 
clothing  textiles  standard  appears  in  a 
prcqjosed  policy  statement  interpreting 
that  standard,  wdikih  is  also  published  in 
this  issue  of  the  Federal  Register.) 

Although  manufacturers  are  not 
required  to  perform  testing  in  order  to 
comply  with  the  clothing  textiles 
standard,  if  they  issue  guaranties  of 
items  subieot  to  that  standard,  the 
guaranty  must  be  based  on  "reasonable 
and  representative  tests"  conducted  in 
accordance  with  that  standard.  A 
memorandum  of  a  telephone 
conversation  on  November  20, 1980, 
between  a  member  of  the  Corasttssion 
staff  andihe  authcM-  of  the  Milliken 
petition  indicates  that  Milliken  desued 
to  use  the  ahwnate  test  ior  purposes  of 
supportioB  g/unaties  of  fatwics  subject 
to  the  clothing  textiles  standard.  (13) 

The  Comraiauon  staff  prepared  a 
briefing  package  which  recommended 
that  the  Commisucm  grant  the  relief 
requested  in  the  petition  from  Milliken 
by  allowing  persons  and  firms  issuing 
guarantees  to  use  alternate  apparatus 
for  testrag  to  support  guaranties  of  items 
subject  to  the  clothing  textiles  standard, 
rather  than  by  amending  that  standard 
to  change  the  apparatus  to  be  used  for 
testing  by  the  Commission.  (9J  The  staff 
briefing  package  ^o  recommoided  that 
the  Comnnssion  act  on  Carter's 
application  for  approval  of  alternate  test 
apparatus  by  issuance  of  a  similar 
interpretation  of  the  children's 
sleepiwear  standards  and  the  FFA  to 
aUow  use  of  alternate  test  apparatus 
and  procedures  under  certain 
conditions.  (9) 

The  sleepwear  standard  for  sizes  7 
through  14  makes  provision  for  use  of 
test  apparatus  other  than  the  equipment 
specified  in  Aat  standard,  as  noted 
above.  The  sleepwear  standard  for  sizes 
0  through  6X  has  no  specific  provision 
authorizing  or  prohibiting  the  use  of 
alternate  test  apparatus  or  procedure  by 
persons  and  firms  required  to  perform 
testing  imder  that  standard. 


In  the  Federal  Hegister  of  February  6. 
1978  (43  FR  4853J.  the  Commission 
amended  the  sleepwear  standard  for 
sizes  0  through  6X  to  make  its 
requirements  for  Same  resistance  of 
fabrics  and  garments  substantively 
identical  to  those  of  the  standard  for 
sizes  7  through  14.  (1)  The  Commission 
staff  is  aware  that  many  firms  which 
manufacture  rieepwear  produce  fabrics 
and  garments  which  are  subject  to  both 
the  standard  for  sizes  0  through  6X  and 
the  standard  for  sizes  7  through  14.  For 
these  reasons,  after  considering  the 
request  baa  Carter  for  a{^iroval  of 
alternate  test  apparatus  and  the  petition 
from  Milliken  Corporation,  the  staff 
recommended  that  the  Commission 
authorize  use  of  alternate  test  apparatus 
and  procedures  under  the  same 
conditions  fcM*  persons  and  firms 
required  to  perform  testing  under  the 
sleepwear  standard  for  sizes  0  through 
6X  as  well  as  the  standard  for  sizes  7 
through  14. 

Requests  for  inspection  of  the 
application  bom  Carter,  the  Milliken 
petition,  the  staff  briefing  package,  and 
all  other  documents  relating  to  this 
proceeding  should  be  made  at  the 
Commissian's  public  reading  room.  1111 
18th  Sti^et.  NW.,  eighth  floor. 
Washington,  D.C.,  or  by  calhr^  the 
Office  of  the  Secretary  at  (301)  492-6800. 

Commission  Dedsioo  on  Application 
and  Petition 

The  staff  briefing  package  suggested 
that  the  interpretation  of  ^e  FFA  and 
the  standards  in  question  could  take  the 
form  of  a  statement  of  policy  and 
interpretation.  Aft^  consideration  of  the 
Carter  application  for  use  of  an 
alternate  test  apparatus,  the  MiUiken 
petition,  the  briefing  package,  and  other 
relevant  information  received  during  the 
briefing  on  January  14, 1981,  the 
Commission  voted  on  January  14, 1981. 
to  propose  a  statement  of  poUcy 
interpreting  section  ^a]  of  the  FFA  to 
allow  use  of  alternate  tests  to  support 
guaranties  of  items  subject  to  the 
clothing  textiles  standard.  (14. 1^  Hie 
Commission  also  voted  to  extend  the 
policy  statement  to  include  use  of 
alternate  tests  for  purposes  of  complying 
with  the  two  children's  sleepwear 
standards  and  supporting  guaranties  of 
items  subject  to  those  standards. 

However,  in  this  notice,  the 
Commission  is  proposing  a  regulation 
for  the  enforcement  and  administration 
of  the  FFA,  under  the  authority 
conferred  by  section  5(cJ  of  that  act  (15 
U.S.C.  1194(c)).  The  Commission 
believes  that  Ae  term  '"enforcement  and 
administrative  rule"  more  correctly 
describes  the  proposal  pubtished  below 
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than  the  term  "statement  of  policy  and 
interpretation"  for  the  following  reason. 
The  rule  proposed  below,  if  issued  on  a 
final  basis,  could  have  a  substantive 
impact  on  the  obligations  of  persons  and 
firms  required  to  perform  testing  under 
the  flammability  standard  for  sleepwear 
in  sizes  0  through  6X.  The  hallmark  of  a 
policy  statement  is  that  it  has  no  such 
substantive  impact.  Although  the 
proposal  published  below  is  for  an 
enforcement  and  administrative  rule,  it 
will  not  amount  to  an  amendment  of  the 
standard  itself.  As  noted  above,  the 
Commission  will  continue  to  use  the 
apparatus  and  procedures  prescribed  by 
the  standard  when  testing  items  subject 
to  its  requirements. 

The  rule  proposed  below  concerns  the 
use  of  alternate  apparatus  and 
procedures  for  testing  fabrics  and 
garments  subject  to  the  standard  for 
children's  sleepwear  in  sizes  0  through 
6X  (16  CFR  Part  1615).  Elsewhere  in  this 
issue  of  the  Federal  Register,  the 
Commission  has  published  a  proposed 
rule  concerning  use  of  alternate  tests 
and  procedures  by  persons  and  firms 
whose  products  are  subject  to  the 
children's  sleepwear  standard  for  sizes  7 
through  14  (16  CFR  Part  1B16). 

Summary  of  Proposal 

The  rule  proposed  below  sets  forth  the 
conditions  under  which  the  Commission 
will  approve  use  of  alternate  test 
apparatus  or  procedures  by  persons  and 
firms  required  to  perform  testing  for 
purposes  of  compliance  with  the 
standard  for  sizes  0  through  6X.  and  to 
support  guaranties  of  items  subject  to 
that  standard. 

Section  1615.35(b)  of  the  proposal 
states  that  the  Commission  gives  its 
approval  to  any  person  or  firm  desiring 
to  use  apparatus  or  procedures  other 
than  those  appearing  in  the  standard  for 
purposes  of  complying  with  the 
standard,  if  that  person  or  firm  has  data 
or  other  information  demonstrating  that 
a  test  utilizing  the  alternate  apparatus  or 
procedures  is  at  stringent  as,  or  more 
stringent  than,  a  test  utilizing  the 
apparatus  and  procedures  specified  in 
the  standard.  Proposed  { 1616.35(b} 
states  further  that  the  Commission  will 
consider  a  test  utilizing  alternate 
apparatus  or  procedures  to  be  "as 
stringent  as,  or  more  stringent  than"  a 
test  utilizing  the  apparatus  and 
procediues  specified  in  the  standard  if, 
when  testing  identical  specimens,  a  test 
utilizing  alternative  apparatus  or 
procedures  yields  failing  results  as  often 
as,  or  more  often  than,  a  test  utilizing 
the  apparatus  and  procedures  specified 
in  the  standard. 

That  section  of  the  proposal  also 
provides  that  the  data  or  information 


concerning  equivalent  stringency  of  the 
alternate  apparatus  or  procedures  must 
be  in  the  possession  of  the  person  or 
firm  desiring  to  use  such  apparatus  or 
procedure  prior  to  its  use  for  purposes  of 
complying  v>rith  the  standard  and  must 
be  retained  for  as  long  as  the  alternate 
test  or  procedure  is  need  for  compliance 
with  the  standard,  and  for  a  period  of 
one  year  thereafter. 

Proposed  S  1615.35(c)  states  that 
written  application  to  the  Commission  is 
not  required  for  approval  of  alternate 
test  apparatus,  and  that  the  Commission 
will  not  act  on  any  individual  written 
application  for  such  approval. 

Section  1615.36  of  the  proposal 
published  below  concerns  use  of 
alternate  test  apparatus  or  procedures 
for  purposes  of  supporting  guaranties  of 
items  subject  to  the  children's  sleepwear 
standard  for  sizes  0  through  6X. 
Proposed  §  1615.36(c)  states  that  any 
person  or  firm  meeting  the  requirements 
of  !  1615.35  for  use  of  alternate  test 
apparatus  for  purposes  of  compliance 
with  the  standard  may  also  use  such 
alternate  apparatiis  or  procedures  under 
the  same  conditions  for  purposes  of 
conducting  a  "reasonable  and 
representative  test  to  support  guzu-anties 
of  items  subject  to  the  standai^. 

The  proposed  rule  also  announces 
that  the  Commission  vnll  test  fabrics 
and  garments  subject  to  the  standard 
using  the  apparatus  and  procedures  set 
forth  in  the  standard.  The  Conmiission 
may  consider  any  failing  results  from  its 
testing  as  evidence  of  violation  of  the 
standard  and  section  3  of  the  FFA.  as 
well  as  evidence  of  the  issuance  of  a 
false  guaranty  in  violation  of  section 
8(b)  of  the  FFA.  See  proposed 
§  11615.35(e)  and  1615.36(d). 

Certificatioa  of  no  Signifkant  EoonomiG 
Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  (RFA. 
Pub.  L  96-354)  requires  that  after 
January  1. 1981,  whenever  an  agency  of 
the  Federal  government  publishes  a 
proposal  under  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  it  should 
endeavor  to  give  particular 
consideration  to  small  businesses,  small 
nonprofit  organizations,  and  small  local 
governments  (collectively  called  "small 
entities")  that  may  be  subject  to  the 
agency's  requirements. 

Specifically,  the  RFA  requires  that 
before  publication  of  a  proposal,  the 
agency  must  either 

(1)  prepare  an  initial  regulatory 
flexibility  analysis  of  the  probaUe  effect 
of  the  proposal  on  small  businesses  and 
other  small  entities  in  accordance  with 
section  603  of  the  RFA  (5  U.S.C.  60S);  or 

(2)  determine  that  the  proposal,  if 
issued  on  a  final  basis,  will  not  have  a 


"significant  economic  impact  on  a 
substantial  number  of  small  entities," 
and  prepare  a  certification  to  that  effect 
to  be  signed  by  the  head  of  the  agency 
in  accordance  with  section  e08(b)  of  the 
RFA  (5  U.S.C.  605(b)).  If  certification  of 
no  significant  impact  is  made,  it  must  be 
published  in  the  Federal  Register  at  the 
time  notice  is  given  of  proposed  rule- 
making, together  with  a  succinct 
explanation  of  the  reasons  for  the 
certification. 

In  accordance  with  provisions  of 
section  605(b)  of  the  RFA,  the 
Commission  has  certified  that  ths 
proposed  rule  to  allow  use  of  alternate 
test  apparatus  and  procedures  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  reasons  for  the  certification  are 
as  follows: 

The  children's  sleepwear  standard  for 
sizes  0  through  6X  presently  requires 
manufacturers,  importers,  and  other 
person  initially  introducing  items 
subject  to  the  standard  into  commerce 
(such  as  converters)  to  test  fabrics  and 
garments  in  order  to  comply  with  the 
standard.  Regulations  implementing  the 
standard  (16  CFR  Part  1615,  Subpart  B) 
require  maintenance  of  records  of 
testing  to  demonstrate  compliance  with 
the  standard,  and  if  guaranties  of  items 
subject  to  the  standard  are  issued,  to 
support  such  guaranties. 

TTie  rule  proposed  below  would  not 
impose  any  new  requirements  on  any 
persons  or  firms  manufacturing  or 
otherwise  initially  introducing  items 
subject  to  the  standard  into  commerce. 
Rather,  the  proposed  rule  would  allow 
persons  and  firms  currently  subject  to 
existing  requirements  for  testing  to  use 
test  apparatus  and  procedures  other 
than  those  specified  in  the  standard  if 
they  elect  to  do  so. 

The  Commission  decided  to  propose 
the  rule  in  response  to  a  request  from 
one  manufacturer  who  claimed  that  use 
of  an  alternate  test  apparatus  could 
reduce  the  cost  of  testing  for  that  firm.  If 
the  Commission  issues  the  rule  on  a 
final  basis,  that  firm,  and  any  other 
person  or  firm  currently  required  to 
perform  testing  in  order  to  comply  witk 
the  standard  or  support  guaranties, 
would  have  the  option  of  using  alternate 
test  apparatus  or  procedures. 

However,  if  any  person  or  firm 
concludes  that  use  of  alternate  test 
apparatus  or  procedures  under  the 
conditions  specified  in  the  proposal 
would  not  reduce  testing  costs  or  offer 
any  other  advantage,  that  person  or  firm 
is  fiee  to  continue  using  the  apparatus 
and  procedures  specified  in  the  standard 
for  purposes  of  complying  widi  the 
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standard  and  supporting  guarantieaof 
items  subject  to  the  standard. 

Environmental  Considerations 

The  rule  proposed  bekrw  faUs  witinn 
the  categories  of  Comnrission  actions 
described  in  16  CFR  1021.5(c)  that  have 
little  or  DO  potentiaJ  for  affecting  the 
human  eBvmjimnent  For  this  reason, 
neither  an  enviroDiaeatal  asse^maent 
nor  an  environmentaJ  impact  statement 
is  required. 

Comments  Soficited 

As  stated  above,  the  Commission  has 
reason  to  believe  that  if  the  rule 
proposed  below  were  issued  on  a  final 
basis,  manufacturers  of  fabrics  and 
garments  subject  to  the  clothing  textiles 
standard  and  the  children's  sleepwear 
standards  would  be  able  to  reduce  their 
costs  of  compliance  with  those 
standards  and  the  PFA  by  usiag 
alternate  test  apparatus  or  procedure. 
The  Commission  also  has  reason  to 
believe  that  use  of  alternate  test 
apparatus  or  procedures  imder  the 
conditicms  set  forth  in  the  proposed 
policy  statements  would  not  reduce  the 
level  of  protection  currendy  afiorded  to 
the  public. 

The  Commission  has  published  tlw 
proposed  rule  for  public  comment  a 
order  to  obtain  any  additional 
informatkui  and  views  aboot  these 
proposals  which  may  be  available  from 
interested  parties,  including  consumers 
and  manufacturers. 

The  Commission  specifically  solicits 
comments  from  persons  and  firms 
subject  to  the  requirements  of  the 
flammability  standard  for  children's 
sleepwear  in  sizes  0  through  6X  on  the 
following  topics; 

1.  Whether  individual  firms  would  use 
alternate  test  apparatus  or  procedures 
for  testing  under  the  conditions  set  forth 
in  the  proposal. 

2.  If  the  answer  to  item  one,  above,  is 
in  the  affirmative,  estimates  of  savings 
in  the  cost  of  testing  anticipated  by  such 
a  person  or  firm  fit>m  use  of  alternate 
test  apparatus  or  procedures  in 
accordance  with  the  conditions 
specified  in  the  proposal.  The 
Commission  dpsires  information  about 
the  estimated  number  of  hours  of  testing 
which  might  be  eliminated  annually,  as 
well  as  the  dollar  amount  of  savings 
which  might  be  achieved  each  year  if 
the  proposed  rule  was  issued  on  a  final 
basis.  TTie  Commission  also  desires  to 
know  the  method  by  -which  such 
estimates  of  savings  are  caloulatsd. 

3.  Whether  the  proposed  rule  could  be 
modified  to  increase  savings  to  persons 
and  firms  testing  under  the  standard, 
either  in  terms  of  hoars  required  for 
testing,  or  total  doHar  costs  of  testtng 


each  year.  Comments  addressed  to  this 
issue  are  requested  to  suggest  specific 
modificafions,  and  to  exjrfain  the 
amouRts  of  additional  savings  of  iHrars 
required  for  testing  or  dollar  costs  which 
could  be  expected  to  result  from  such 
modification. 

List  of  Subjects  in  Ifi  CFR  Pact  1615 

Clothing,  Consumer  protection, 
FlammaUe  Biaterials,  Infants  and 
children,  Labeling.  Textiles.  Records, 
Warranties. 

Conclusion  and  Proposal 

Therefore,  in  accordance  with 
provisions  of  the  Flammable  Fabrics  Act 
(Pub.  L  90-189,  sec.  5,  81  Stat.  588  (15 
U.S.C  1194),  and  the  Consvuner  Product 
Safety  Act,  sec.  30,  Pub.  L  92-573  (15 
U.S.C  2079)],  the  Commission  proposes 
to  amend  the  Code  of  Federal 
Regulations,  Title  16.  Chapter  II, 
Subchapter  B  as  follows: 

PART  161S-STAN0AR0  FOR  THE 
FLAMMABILITY  OF  CHILOREN'S 
SLEEPWEAR:  SIZES  0  THROUGH  6X 
(FF  3-71) 

Part  1615,  Subpart  B  is  proposed  to  be 
amended  by  adding  new  5 1615.35  and 
§  1615.36  to  read  as  follows: 


§1615^    UMOf) 

proc«dMBM,  or  oriterta  for  testing  under  the 

standard. 

(a)  11>e  Standard  for  the  Fhuomability 
of  Children's  Sleepwear  Sizes  0  through 
6X  (the  Standard)  requires  every 
manufacturer,  importer,  and  othuer 
person  {such  as  a  ccmverter)  initially 
introducing  items  subject  to  the 
Standard  into  cammerce  to  group  items 
into  production  units,  and  to  test 
samples  from  each  production  unit  See 
16  CFR  1615.4  (b),  (cj  and  (d).  The 
Standard  prescribes  an  apparatus  and 
procedure  for  performing  tests  of  fabric 
and  garments  snbject  to  its  provisions. 
See  16  CFR  1815.4  (a),  (f),  and  (g).  The 
Standard  prescribes  pass/fail  criteria  at 
16  CFR  iei5.3(b). 

(bKl)  By  issuance  of  this  i  1815.35.  the 
Commission  gives  its  approval  to  any 
person  or  firm  desiring  to  use  test 
apparatus  or  procedures  odier  than 
those  prescribed  by  the  Standard  for 
purposes  of  oompHance  with  the 
Standard,  if  that  person  or  firm  has  data 
or  other  information  to  demonstrate  that 
a  test  utihzing  such  alternate  apparatus 
or  procedures  is  as  stringent  as,  or  more 
stringent  dnn,  a  test  utilizing  the 
apiMratTis  and  procedures  specified  in 
the  Standard.  The  Commission 
considers  a  test  utihzing  alternate 
appantns  or  procedures  to  be  "as 
stringent  as,  or  more  stringent  dian"  a 
test  utilizing  the  apparatus  and 


procedures  specified  in  the  standard  if. 
when  testing  identical  specimens,  a  test 
utilizing  alternate  apparatus  or 
procedures  yields  failing  results  as  often 
as,  or  more  often  than,  a  test  utilizing 
the  apparatus  and  procediu'es  specified 
in  die  Standard. 

(2]  The  data  or  information  required 
by  this  paragraph  (b)  of  this  section  as  a 
condition  to  tbe  Commission's  approval 
of  the  use  of  alternate  test  apparatus  or 
procedures  must  be  in  the  possession  of 
the  person  or  firm  desiring  to  use  such 
alternate  apparatus  or  procedures 
before  the  alternate  apparatus  or 
procedures  may  be  used  for  purposes  of 
compliance  with  the  Standard. 

(3)  The  information  required  by  this 
paragraph  (b)  of  this  section  must  be 
retained  by  the  person  or  firm  using  the 
alternate  test  apparatus  or  procedure  for 
as  long  as  that  apparatus  or  procedure  is 
used  for  purposes  of  compliance  with 
the  Standard,  and  for  a  period  of  one 
year  thereafter. 

(c)  Written  application  to  die 
Commission  is  not  required  for  approval 
of  alternate  test  apparatus  or  procedure, 
and  the  Commission  will  not  act  on  any 
individual  written  application  for 
approval  of  alternate  test  apparatus  or 
procedure. 

(d)  Use  of  any  alternate  test  apparatus 
or  procedure  without  the  data  or 
information  required  by  paragraph  (b), 
of  this  section,  may  result  in  violation  of 
the  Standard  and  section  3  of  the 
Flammable  Fabrics  Act  (15  U.S.C.  1192). 

(e)  "Hie  Commission  will  test  fabrics 
and  garments  subjects  to  the  Standard 
for  compliance  with  the  requirements  of 
the  Standard  using  the  apparatus  and 
procedures  set  forth  in  the  Standard. 
The  Commission  may  consider  any 
failing  results  from  compliance  testing 
as  evidence  of  a  violation  of  the 
Standard  and  section  3  of  the 
Flammable  Fabrics  Act  (15  U.S.C.  1192). 

§16tS.M    Use  of  AMsmate  Apparatus  or 
Prooodursa  for  Tests  for  Quanwity 
Purposes. 

(a)  Section  8(a)  of  the  Flammabie 
Fabrics  Act  (FFA,  15  U.S.C.  1197(a)) 
provides  that  no  person  shall  be  subject 
to  criminal  prosecution  under  section  7 
of  die  FFA  (15  U.S.C.  1196)  for  a 
violation  of  section  3  of  the  FFA  (15 
U.S.C.  1192)  if  that  person  establishes  a 
guaranty  received  in  good  faith  which 
meets  all  requirements  set  forth  in 
section  8  of  the  FFA.  One  of  those 
requirements  is  that  die  guaranty  must 
be  based  upon  "reasonable  and 
representative  tests"  in  accordance  wiA 
the  applicable  standard. 

(b)  Secfion  imS.SlJf)  of  die 
regulations  implementing  the  Standard 
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for  the  Flammability  of  Children's 
Sleepwean  Sizes  0  through  6X  (the 
Standard}  provides  that  for  purposes  of 
supporting  guaranties  issued  in 
accordance  with  section  8  of  the  FFA  for 
items  subject  to  the  Standard, 
"reasonable  and  representative  tests" 
are  tests  "performed  pursuant  to  any 
sampling  plan  or  authorized  alternative 
sampling  plan  engaged  in  pursuant  to 
the  requirements  of  the  Standard." 

(c)  At  }  1615.35,  the  Commission  has 
set  forth  conditions  under  which  the 
Commission  will  approve  the  use  of  test 
apparatus  or  procedures  other  than 
those  prescribed  in  the  Standard  for 
purposes  of  demonstrating  compliance 
with  the  requirements  of  the  Standard 
Any  person  or  firm  meeting  the 
requirements  of  { 1615.35  for  use  of 
alternate  test  apparatus  or  procedure  for 
compliance  with  the  Standard  may  also 
use  such  alternate  test  apparatus  or 
procedures  under  the  same  conditions 
for  purposes  of  conducting  "reasonable 
and  representative  tests"  to  support 
guaranties  of  items  subject  to  the 
Standard,  following  any  sampling  plan 
prescribed  by  the  Standard  or  any 
approved  alternate  sampling  plan. 

(d)  The  Commission  will  test  fabrics 
and  garments  subject  to  the  Standard 
for  compliance  with  the  Standard  using 
the  apparatus  and  procedures  set  forth 
in  the  Standard.  Hie  Commission  may 
consider  any  falling  results  from 
comphance  testing  as  evidence  that  the 
person  or  firm  using  alternate  test 
apparatus  or  procedures  has  furnished  a 
false  guaranty  in  violation  of  section 
8(b)  of  the  FFA  (15  U.S.a  1197(b)). 
Request  for  Conunents: 

Interested  persons  are  invited  to 
submit  written  comments  by  July  16, 
1982.  Conunents  may  be  accompanied 
by  written  data,  views  and  arguments 
and  should  be  addressed  to  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207. 

Received  comments  may  be  seen  in 
the  Office  of  the  Secretary,  eighth  floor, 
1111 18th  Street  N.W.,  Washington,  D.C. 
between  8:30  a.m.  and  5:00  p.m.  Monday 
through  FHday. 

(Sec.  5,  Pub.  L  90-188,  81  Stat.  569, 15  U.S.C. 
1194;  Sec.  30(b),  Pub.  L  92-573,  88  Stat.  1231. 
15  U.S.C.  2aT9{\)]] 

Dated  May  11, 1982. 
Sadye  E.  Dvim, 

Secretary.  Consumer  Product  Safaty. 
Bibiioj^phy 

1.  Federal  Registor  notice  amending 
Standard  for  the  Flammability  of  Children's 
Sleepwear  Sizes  0  through  6X,  and  Standard 
for  the  Planunability  of  Children's  Sieepw«ar 
Sizes  7  through  14;  8  pages;  February  a,  1878 
(43  FJL  4B4B). 
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2.  Letter  from  the  William  Carter  Company 
to  Secretary,  Coasnner  Product  Safety 
Commission,  requesting  approval  for  use  of 
altemativa  test  apparatus  for  purposes  of 
testing  for  compliance  with  children's 
sleepwear  standard  for  sizes  7  through  14  (16 
CFR  Part  1616).  with  atUchments:  38  pages: 
July  11, 1975. 

3.  Memorandum  from  Bernard  Schwartz. 
OSCA.  to  Distribution  concerning  request 
from  Carter  for  approval  of  alternate  test 
apparatus;  1  page;  August  14, 1975. 

4.  Memorandum  from  Margaret  L  Neily, 
BESB,  to  Bernard  Schwartz.  OSCA. 
commenting  on  Carter  request  for  approval  of 
alternate  test  apparatus;  2  pages:  September 
12.1975. 

5.  Memorandum  from  Ralph  Madison. 
BESB.  to  Bernard  Schwartz,  SCAT, 
concerning  Carter  request  for  approval  of 
alternate  test  apparatus;  1  page;  September 
12.1975. 

8.  Log  of  telephone  conversation  between 
Bernard  Schwartz,  OSCA.  and  O.  P. 
Beckwith,  WiUiam  Carter  Company, 
concerning  Carter  request  for  approval  of 
alternate  test  apparatus:  1  page;  October  23. 
1975. 

7.  Memorandum  from  Bernard  Schwartz, 
OSCA  to  Bureau  of  Engineering  Sciences, 
requesting  review  of  attached  memorandum 
from  Bureau  of  Economic  Analysis,  with 
attachments:  4  pages;  May  25, 1976. 

8.  Memorandum  from  Margaret  Neily, 
BESa  to  Bernard  Schwartz,  OSCA. 
responding  to  memorandum  of  May  25. 1976. 
concerning  economic  analysis  of  Carter 
request  for  approval  of  alternate  test 
apparatus,  with  attachment:  8  pages;  August 
2a  1976. 

9.  Staff  briefing  package  prepared  by 
Elame  A  Tyrrell,  Office  of  Program 
Management  addressing  Milliken  Petition.  FP 
80-3;  5  pages;  December  11, 1980.  The  Ubs  to 
this  package  are  Usted  separately. 

10.  TAB  A  Petition  from  Milliken  Research 
Corporation  (FP  80-3)  requesting  amendment 
of  the  Standard  for  the  Flammability  for 
Clothing  Textiles  to  allow  use  of  alternate 
test  apparatus;  4  pages;  July  1, 1980. 

11.  TAB  B,  memorandum  from  Stephen 
Lemberg,  Assistant  General  Counsel  to  O^ce 
of  the  Secretary  concerning  FP  8(K-3;  2  pages: 
July  30, 1980. 

12.  TAB  C  memorandum  from  Liz  Jones, 
Division  of  Regulatory  Management 
concerning  FP  80-3:  4  pages:  October  29. 1980. 

13.  Memorandum  from  Allen  F.  Brauninger. 
OGC,  to  Commission,  transmitting  staff 
briefing  package  on  FP  80-3,  with 
attachments:  5  pages;  January  5, 1981. 

14.  Vote  sheet  concerning  FP  80-3,  froni 
Allen  F.  Brauninger.  OGC.  to  Commisskm:  2 
pages;  January  5, 1981. 

15.  Minutes  of  Commission  meeting  of 
January  14, 1981.  recordtaig  Commission  vote 
to  grant  FP  80-3;  2  pages;  January  la  1961. 
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16  CFR  Part  1616 

Flammabiiity  Standard  for  Chidran's 
Sleepwear,  Sizes  7  Through  14; 
Proposed  Enforcement  and 
Administrative  Rule 

agency:  Consumer  Produce  Safety 
Conunission. 

action:  Proposed  rule. 

SUMSIARY:  The  Commission  proposes  to 
issue  a  rule  for  enforcement  and 
administration  of  the  Flammable  Fabrics 
Act  (FFA)  regarding  the  use  of  tests 
other  than  those  set  forth  in  the 
children's  sleepwear  flammability 
standard  for  sizes  7  through  14  (16  CFR 
Pfirt  1616)  for  purposes  of  complying 
with  that  standard  and  supporting 
guaranties  of  items  subject  to  that 
standard.  The  Commission  proposes  this 
rule  in  response  to  requests  from 
manufacturers  to  use  alternate  test 
apparatus  and  alternate  procedures  for 
testing  garments  and  fabrics  under 
Flammable  Fabrics  Act  standards.  The 
proposed  rule  allows  the  use  of  any 
alternate  test  apparatus  or  procedures 
which  is  as  stringent  as,  or  more 
stringent  than,  the  apparatus  and 
procedures  specified  in  the  Standard. 
The  proposed  rule  also  interprets  the 
phrase  "reasonable  and  representative 
tests"  as  used  in  section  8  of  the  FFA  to 
include  any  test  utilizing  an  apparatos 
or  procedures  differing  from  those 
prescribed  by  the  standard  if  the 
alternate  test  is  as  stringent  as,  or  nsore 
stringent  than,  the  test  in  the  standard. 

The  purpose  of  the  proposed  rule  is  to 
set  forth  conditions  under  which  persons 
and  firms  required  to  perform  testing  for 
purposes  of  complying  with  the  standard 
and  supporting  guaranties  of  items 
subject  to  that  standard  may  use  test 
apparatus  or  procedures  other  than 
those  in  the  standard. 
DATES:  Interested  persons  are  invited  to 
submit  on  or  before  July  16, 1982,  ^ 

written  comments  concerning  the 
proposed  rule. 

PR0)>06ED  EFFECTIVE  DATE:  The 

Commission  proposes  that  the  rule 
regarding  use  of  alternate  test  apparatus 
and  procedure  for  purposes  of 
complying  with  the  standard  and 
supporting  guaranties  of  items  subject  to 
the  standard  shall  become  effective  30 
days  after  the  rule  is  issued  in  final 
form. 

ADDRESS:  Comments  any  any 
accompanying  material  should  be 
submitted  to  the  Secretary,  Consumer 
Product  Safety  Conunission. 
Washington.  D.C  20207,  and  tided 
"Children's  Sleepwear  Flammabihty 
Standard  (sizes  7  through  14).  Proposed 
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Rule  Concerning  Alternate  Test 

Apparatus." 

FOR  FURTHER  INFORMATION  CONTACT 

L  James  Sharman,  Office  of  Program 
Management,  Consumer  Product  Safety 
Commission.  Washington.  D.C.  20207 
(301)  492-«554. 

SUPPLEMENTARY  INFORMATION:  The 
Standard  for  the  Flammability  of 
Children's  Sleepwear:  Sizes  7  through  14 
(16  CFR  Part  1616)  requires  that 
children's  sleepwear  garments  and 
fabrics  intended  for  use  in  such 
garments  must  self-extinguish  when 
exposed  to  an  open  flame  ignition 
source. 

In  order  to  comply  with  this  standard, 
manufacturers,  importers,  and  other 
persons  (such  as  converters)  initially 
introducting  items  subject  to  the 
standard  into  commerce  must  regularly 
test  items  from  current  production.  The 
standard  prescribes  the  apparatus  and 
procedures  to  be  used  for  performing 
tests  of  fabrics  and  garments  subject  to 
its  provisions.  See  16  CFR  1616.5.  The 
standard  prescribes  pass/fail  criteria. 
See  16  CFR  1616.3(b).  The  standard 
requires  that  persons  and  firms  subject 
to  its  provisions  must  group  items  into 
production  units,  and  test  samples  from 
each  production  unit.  See  16  CFR  1616.4. 
The  schedules  for  sampling  and  testing 
set  forth  in  the  standard  are  called 
"sampling  plans." 

The  manufacture  for  sale,  importation 
into  the  United  states,  or  introduction 
into  commerce  of  any  item  of  children's 
sleepwear  which  is  subject  to  the 
standard  but  fails  to  comply  with  its 
requirements  violates  section  3  of  the 
FFA  (15  U.S.C.  1192)  and  section  5  of  the 
Federal  Trade  Commission  Act  (FTCA, 
15  U.S.C.  45).  Such  a  violation  may  give 
rise  to  an  administrative  order  to  cease 
and  desist  from  further  violation  of  the 
FFA  and  FTCA,  as  well  as  to  a  civil 
action  in  a  United  States  District  Coiui 
under  provisions  of  the  FFA  for 
injunction,  or  for  seizure  of  items  which 
fail  to  comply  with  the  standard. 

In  addition  to  seeking  an 
administrative  order,  or  initiating  civil 
actions  for  violation  of  the  standard  the 
FFA,  and  the  FTCA,  the  Commission 
may  also  proceed  under  section  7  of  the 
FFA  (15  U.S.C.  1196)  to  seek  criminal 
penalties  against  any  person  who 
"willfully"  violates  the  FFA. 

Section  8  (a)  of  the  FFA  (15  U.S.C. 
1197(a))  provides  that  no  person  shall  be 
subject  to  criminal  prosecution  under 
section  7  of  the  FFA  if  that  person 
estabhshes  a  guaranty  received  in  good 
faith  which  meets  all  requirements  set 
forth  in  section  8  of  the  FFA.  (A 
guaranty  does  not  provide  the  holder 
any  defense  to  an  administrative  action 


to  cease  and  desist  from  further 
violation  of  the  applicable  standard,  the 
FFA,  and  the  FTCA,  nor  to  any  civil 
action  for  injunction  or  seizure  brought 
under  the  FFA.) 

Among  the  requirements  estabhshed 
for  a  guaranty  by  section  8(a)  of  the  FFA 
is  that  it  must  be  based  upon 
"reasonable  and  representative  tests" 
conducted  in  accordance  with  the 
applicable  standard.  Regulations 
implementing  the  standard  provide  that 
for  purposes  of  supporting  guaranties  for 
items  subject  to  those  standards, 
"reasonable  and  representative  tests" 
shall  be  those  tests  performed  pursuant 
to  any  sampling  plan  set  forth  in  the 
applicable  standard,  or  pursuant  to  any 
authorized  alternate  sampling  plan.  See 
16  CFR  1616.31(e). 

Section  8(b)  of  the  FFA  (15  U.S.C 
1197(b))  prohibits  the  issuance  of  a 
"false  guaranty." 

Application  for  Use  of  Alternate  Test 
Apparatus 

By  letter  dated  July  11, 1975,  the 
William  Carter  Company,  a 
manufacturer  of  children's  sleepwear, 
requested  approval  for  use  of  an 
alternate  test  apparatus  under 
provisions  of  16  CFR  161&5(a)  for  use  in 
testing  fabrics  and  garments  subject  to 
the  standard  for  sizes  7  through  14.  (1)* 
That  section  of  the  standard  states: 

i  1616    Tmt  prooedurs. 

(a)  Apparatue.  The  following  apparatus 
shall  b«  used  for  the  test.  Alternate  test 
apparatus  may  be  used  only  with  prior 
approval  of  the  Consumer  Product  Safety 
Commission 

The  Carter  application  included  a 
description  of  the  alternate  test 
apparatus,  and  a  comparison  of  results 
from  testing  two  types  of  fabrics  using 
both  the  alternate  test  apparatus,  and 
the  apparatus  described  in  the  standard. 
Carter  claimed  that  the  comparative  test 
data  demonsfrated  that  use  of  the 
alternate  test  apparatus  produced 
results  which  were  equivalent  to,  or 
more  stringent  than,  the  results  obtained 
from  testing  using  the  apparatus 
described  in  the  standard.  The 
application  from  Carter  also  stated  that 
use  of  the  alternate  test  apparatus 
would  reduce  that  time  required  for 
testing  by  one-half  to  two-thirds.  (1) 

After  reviewing  the  data  included  in 
the  Carter  application,  the  Commission 
staff  concluded  that  Carter's  analysis  of 


'  Numbers  in  parenthetet  identify  referenoe 
documents  Uited  in  Bibliography  at  the  end  of  this 
notice.  Request  for  ingpection  of  any  of  these 
documents  should  be  made  at  the  Commission's 
public  reading  room.  1111 18th  Street,  N.W..  eighth 
floor,  Washington,  D.C,  or  by  calling  the  Office  of 
the  SecreUry  at  (301)  4e2-e80a 


the  equivalency  of  test  results  was 
correct  with  regard  to  the  two  specific 
fabrics  which  were  the  subject  of 
Carter's  comparative  testing  program. 
(4)  However,  the  staff  lacked  the 
resources  needed  to  duplicate  the 
apparatus  described  in  the  Carter 
application  and  verify  that  it  would 
produce  results  equivalent  to  those 
obtained  using  the  apparatus  described 
in  the  standard  on  fabrics  representative 
of  the  entire  range  used  in  the 
production  of  children's  sleepwear.  (7) 

Related  Petition 

On  July  8, 1980,  Milliken  Research 
Corporation  submitted  a  petition  (FP  80- 
3)  requesting  the  Commission  to  amend 
the  Standard  for  the  Flammability  of 
Clothing  Textiles  (16  CFR  Part  1610)  to 
allow  use  of  an  alternate  test  utilizing 
different  apparatus  and  procedure,  than 
those  specified  in  the  clothing  textiles 
standard.  (9) 

Unlike  the  sleepwear  standard,  the 
clothing  textiles  standard  does  not 
require  manufacturers,  importers  or 
other  firms  introducing  items  subject  to 
that  standard  into  commerce  to  test 
items  from  current  production.  All  that 
is  required  for  compliance  with  clothing 
textiles  standard  is  that  any  item  subject 
to  its  provisions  must  not  exhibit  "rapid 
and  intense  burning"  if  tested  by  the 
Commission.  (A  more  complete 
explanation  of  the  applicability  and 
requirements  of  the  clothing  textiles 
standard  appears  in  a  proposed  pohcy 
statement  interpreting  that  standard, 
which  is  also  published  in  this  issue  of 
the  Federal  Register. 

Although  manufacturers  are  not 
required  to  perform  testing  in  order  to 
comply  with  the  clothing  textiles 
standard,  if  they  issue  guaranties  of 
items  subject  to  that  standard,  the 
guaranty  must  be  based  on  "reasonable 
and  representative  tests"  conducted  in 
accordance  with  that  standard.  A 
memorandum  of  a  telephone 
conversation  on  November  20, 1980, 
between  a  member  of  the  Commission 
staff  and  the  author  of  the  Milliken 
petition  indicates  that  Milliken  desired 
to  use  the  alternate  test  for  purposes  of 
supporting  guaranties  of  fabrics  subject 
to  the  clothing  textiles  standard.  (12) 

"Hie  Commission  staff  prepared  a 
briefing  package  which  recommended 
that  the  Commission  grant  the  relief 
requested  in  the  petition  from  Milliken 
by  allowing  persons  and  firms  issuing 
guaranties  to  use  alternate  appartus  for 
testing  to  support  guaranties  of  items 
subject  to  the  clothing  textiles  standard, 
rather  than  by  amending  that  standard 
to  change  the  apparatus  to  be  used  for 
testing  by  the  Commission.  (8)  The  staff 
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briefing  package  also  recommended  that 
the  Conunission  act  on  Carter's 
application  for  approval  of  alternate  test 
apparatus  by  issuance  of  a  similar 
interpretation  of  the  children's 
sleepwear  standards  and  the  FFA  to 
allow  use  of  alternate  test  apparatus 
and  firocedures  under  certain 
conditions.  (8) 

Requests  for  inspection  of  the 
application  from  Carter,  the  Milliken 
petition,  the  staff  briefing  package,  and 
aU  other  documents  relating  to  this 
proceeding  should  be  made  at  the 
Commission's  public  reading  room.  1111 
18th  Street.  N.W.,  eighth  floor. 
Washington.  D.C..  or  by  calling  the 
Office  of  the  Secretary  at  (301)  492-6800. 

ComiciaskMi  Dedsioo  On  Applicatiaa 
AndPetitkni 

The  staff  briefing  package  suggested 
that  the  interpretation  of  the  FFA  and 
the  standards  In  question  could  take  the 
form  of  a  statement  of  policy  and 
interpretation.  After  consideration  of  the 
Carter  application  for  use  of  an 
alternate  test  apparatus,  the  Milliken 
petition,  the  briefing  package,  and  other 
relevant  information  received  during  the 
briefing  on  January  14. 1981.  the 
Commission  voted  on  January  14. 1981. 
to  propose  a  statement  of  poUcy 
interpreting  section  8(a)  of  the  FFA  to 
allow  use  of  alternate  tests  to  support 
guaranties  of  items  subject  to  the 
clothing  textiles  standard.  (13. 14)  The 
Commission  also  voted  to  extend  the 
poUcy  statement  to  include  use  of 
alternate  tests  for  purposes  of  complying 
with  the  two  children's  sleepwear 
standards  and  supporting  guaranties  of 
items  subject  to  those  standards. 

However,  in  this  notice,  the 
Commission  is  proposing  a  regulatioo 
for  the  enforcement  and  administration 
of  the  FFA.  under  the  authority 
conferred  by  section  5(c)  of  that  act  (IS 
U.S.C.  lU>4(c)).  The  Commission 
believes  that  the  term  "enforcement  and 
administrative  rule"  more  accurately 
describes  the  proposal  published  below 
than  the  term  "statement  of  policy  and 
interpretation"  for  the  following  reasoo. 
The  rule  proposed  below,  if  issued  on  a 
final  basis,  could  have  a  substantive 
impact  on  the  obligations  of  persons  and 
firms  required  to  perform  testing  under 
the  flammability  standard  for  sleepwear 
in  sizes  7  through  14.  The  hallmark  of  a 
policy  statement  is  that  it  has  no  such 
substantive  impact.  Although  the 
proposal  pub^shed  below  is  for  an 
enforcement  and  administrative  rule,  it 
will  not  amount  to  an  amendment  of  the 
standard  itself.  As  noted  above,  the 
Commission  will  continue  to  use  the 
apparatus  and  procedures  prescribed  by 
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the  standard  when  testing  items  subject 
to  its  requirements. 

The  rule  proposed  below  concerns  the 
use  of  alternate  apparatus  and 
procedures  for  testing  fabrics  and 
garments  subject  to  die  standard  for 
children's  sleepwear  in  sizes  7  through 
14  (16  CFR  Part  1816).  Elsewhere  in  this 
issue  of  the  Federal  Register,  the 
Commission  has  published  a  proposed 
rule  concerning  use  of  alternate  tests 
and  procedures  by  persons  and  firms 
whose  products  are  subject  to  the 
children's  sleepwear  standard  for  sizes  0 
through  6X  (16  CFR  Part  1615). 

Summary  Of  Proposal 

The  rule  proposed  below  sets  forth  the 
conditions  under  which  the  Commission 
will  approve  use  of  alternate  test 
apparatus  or  procedures,  in  accordance 
with  16  CFR  leia^a). 

Proposed  S  1616.35(c)  states  that  by 
issuance  of  the  policy  statement  the 
Commission  is  giving  its  approval  to  any 
person  or  firm  desiring  to  use  apparatus 
or  procedures  other  than  those 
appearing  in  the  standard  for  purposes 
of  complying  with  the  standareL  if  that 
person  or  firm  has  data  or  other 
information  demonstrating  that  the 
alternate  apparatus  or  procedures  will 
yield  results  as  stringent  as.  or  more 
stringent  than,  the  results  which  the 
apparatus  and  procedures  of  the 
standard  would  yield.  Proposed 
S  1616.35(c)  states  hirther  that  the 
Commission  will  consider  a  test  utihzing 
alternate  apparatus  or  procedures  to  be 
"as  stringent  as,  or  more  stringent  than" 
a  test  utilizing  the  apparatus  and 
procedures  specified  in  the  standard  if. 
when  testing  identical  specimens,  a  test 
utilizing  alternative  apparatus  or 
procedures  yields  failing  results  as  often 
as,  or  more  often  than,  a  test  utilizing 
the  apparatus  and  procedures  specified 
in  the  standard. 

That  section  of  the  proposal  also 
provides  that  the  data  or  information 
concerning  equivalent  stringency  of 
results  from  use  of  the  alternate 
apparatus  or  procedures  must  be  in  the 
possession  of  the  person  or  firm  desiring 
to  use  such  apparatus  or  procedures 
prior  to  its  use  for  purposes  of 
complying  with  the  standard  and  must 
be  retained  for  as  long  as  the  alternate 
apparatus  or  procedures  is  used  for 
compliance  with  the  standard,  and  for  a 
period  of  one  year  thereafter. 

Proposed  §  1616.35(d)  states  that 
written  application  to  the  Commission  is 
not  required  for  approval  of  alternate 
test  apparatus,  and  that  the  Commission 
will  not  act  on  any  individual  written 
appUcation  for  such  approval 

Section  1616.36  of  the  proposal 
published  below  concerns  use  of 


alternate  test  apparatus  or  procedures 
for  purposes  of  supporting  guaranties  of 
items  subject  to  the  children's  sleepwear 
standard  for  sizes  7  through  14. 
Proposed  i  1616.36(c)  states  that  any 
person  or  firm  meeting  the  requirements 
of  §  1616.35  for  use  of  alternate  test 
apparatus  for  purposes  of  compliance 
with  the  standard  may  also  use  such 
alternate  apparatus  or  procedures  under 
the  same  conditions  for  purposes  of 
conducting  "reasonable  and 
representative  tests"  to  support 
guaranties  of  items  subject  to  the 
standard. 

The  proposed  rule  also  announces 
that  the  Commission  will  test  fabrics 
and  garments  subject  to  the  standard 
using  the  apparatus  and  procedures  set 
forth  in  the  standard.  The  Commission 
may  consider  any  failing  results  from  its 
testing  as  evidence  of  violation  of  the 
standard  and  section  3  of  the  FFA.  as 
well  as  evidence  of  the  issuance  of  a 
false  guaranty  in  violation  of  section 
8(b)  of  the  FFA,  See  proposed 
§§  1616J5(f)  and  1616.36(d). 

Certification  Of  No  Significant  EcoooWc 
Impact  On  Small  Entities 

The  Regulatory  Flexibility  Act  (RFA. 
Pub.  L  96-354)  requires  Uiat  after 
January  1, 1981.  whenever  an  agency  of 
the  Federal  government  publishes  a 
proposal  under  the  Administrative 
Procedure  Act  (5  U.S.C.  553).  it  should 
endeavor  to  give  particular 
consideration  to  small  businesses,  small 
non-profit  organizations,  and  small  local 
governments  (collectively  called  "small 
entities")  that  may  be  subject  to  the 
agency's  requirements. 

Specifically,  the  RFA  requires  that 
before  publication  of  a  proposal  the 
agency  must  either 

(1)  prepare  an  initial  regulatory 
flexibility  analysis  of  the  probable  effect 
of  the  proposal  on  small  businesses  and 
other  small  entities  in  accordance  with 
section  803  of  the  RFA  (5  U.S.C.  603);  or 

(2)  determine  that  the  proposal  if 
issued  on  a  final  basis,  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities," 
and  prepare  a  certification  to  that  effect 
to  be  signed  by  the  head  of  the  agency 
in  accordance  with  section  e05(b)  of  the 
RFA  (5  U.S.C.  605(b)).  If  a  certification  of 
no  significant  impact  is  made,  it  must  be 
published  in  the  Federal  Renter  at  the 
time  notice  is  given  of  proposed  rule- 
making, together  with  a  succinct 
explanation  of  the  reasons  for  the  • 
certification. 

In  accordance  with  provisions  of 
section  605(b)  of  the  RFA,  the 
Commission  has  certified  that  the 
proposed  nils  to  allow  use  of  alternate 
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test  apparatus  and  procedures  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  reasons  for  the  certification  are 
as  follows: 

The  children's  sleepwear  standard  for 
sizes  7  through  14  presently  requires 
manufacturers,  importers,  and  other 
persons  initially  introducing  items 
subject  to  the  standard  into  commerce 
(such  as  converters)  to  test  fabrics  and 
garments  in  order  to  comply  with  the 
standard.  Regulations  implementing  the 
standard  (16  CFR  Part  1616,  Subpart  B) 
require  maintenance  of  records  of 
testing  to  demonstrate  compliance  with 
the  standard,  and  if  guaranties  of  items 
subject  to  the  standard  are  issued,  to 
support  such  guaranties. 

The  rule  proposed  below  would  not 
impose  any  new  requirement  on  any 
person  or  firms  manufacturing  or 
otherwise  initially  introducing  items 
subject  to  the  standard  into  commerce. 
Rather,  the  proposed  rule  would  allow 
persons  and  firms  currently  subject  to 
existing  requirements  for  testing  to  use 
test  apparatus  and  procedures  other 
than  those  specified  in  the  standard  if 
they  elect  to  do  so. 

The  Conunission  decided  to  propose 
the  rule  in  response  to  a  requtst  from 
one  manufacturer  who  claimed  that  uae 
of  an  alternate  test  apparatus  could 
reduce  the  cost  of  testing  for  that  firm.  If 
the  Commission  issues  the  rule  on  a 
final  basis,  that  firm,  and  any  other 
person  or  firm  ciurently  required  to 
perform  testing  in  order  to  comply  with 
the  standard  or  support  guaranties, 
would  have  the  option  of  using  alternate 
test  apparatus  or  procedures. 

However,  if  any  person  or  firm 
concludes  that  use  of  alternate  test 
apparatus  or  procedures  imder  the 
conditions  specified  in  the  proposal 
would  not  reduce  testing  costs  or  offer 
any  other  advantage,  that  person  or  firm 
is  free  to  continue  using  the  apparatus 
and  procedures  specified  in  the  standard 
for  purposes  of  complying  with  the 
standard  and  supporting  guaranties  of 
items  subject  to  the  standard. 

Environmental  Considerations 

The  rule  proposed  below  falls  within 
the  categories  of  Commission  actions 
described  in  16  CFR  1021.5(c)  that  have 
little  or  no  potential  for  affecting  the 
human  environment.  For  this  reason, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Comments  Solicited 

As  stated  above,  the  Commission  has 
reason  to  believe  that  if  the  rule 
proposed  below  were  issued  on  a  final 
basis,  manufacturers  of  fabrics  and 


garments  subject  to  the  clothing  textiles 
standard  and  the  children's  sleepwear 
standards  would  be  able  to  reduce  their 
costs  of  compliance  with  those 
standards  and  the  FTA  by  using 
alternate  test  apparatus  or  procedure. 
The  Commission  also  has  reason  to 
believe  that  use  of  alternate  test 
apparatus  or  procedures  under  the 
conditions  set  forth  in  the  proposed  rule 
would  not  reduce  the  level  of  protection 
currently  afforded  to  the  public. 

The  Commission  has  published  the 
proposed  rule  for  pubUc  comment  in 
order  to  obtain  any  additional 
information  and  views  about  these 
proposals  which  may  be  available  fit}m 
interested  parties,  including  constmiers 
and  manufacturers. 

The  Commission  specificaUy  solicits 
comments  from  persons  and  firms 
subject  to  the  requirements  of  the 
flammability  standard  for  children's 
sleepwear  in  sizes  7  through  14  on  the 
following  topics: 

1.  Whether  individual  firms  would  use 
alternate  test  apparatus  or  procedures 
for  testing  to  support  guaranties  under 
the  conditions  set  forth  in  the  proposal. 

2.  If  the  answer  to  item  one,  above,  is 
in  the  affirmative,  estimates  of  savings 
in  the  cost  of  testing  to  support 
guaranties  anticipated  by  such  a  person 
or  firm  from  the  use  of  alternate  test 
apparatus  or  procedures  in  accordance 
with  the  conditions  specified  in  the 
proposal.  The  Commission  desires 
information  about  the  estimated  number 
of  hours  of  testing  which  might  be 
eliminated  annually,  as  well  as  the 
dollar  amount  of  savings  which  might  be 
achieved  each  year  if  the  proposed  rule 
were  issued  on  a  final  basis.  The 
Commission  also  desires  to  know  the 
method  by  which  such  estimates  of 
savings  are  calculated. 

3.  Whether  the  proposed  rule  could  be 
modified  to  increase  savings  to  persons 
and  firms  issuing  guaranties,  either  in 
terms  of  hours  required  for  testing,  or 
total  dollar  costs  of  testing  each  year. 
Comments  addressed  to  this  issue  are 
requested  to  suggest  specific 
modifications,  and  to  explain  the 
amoimts  of  additional  savings  of  hours 
required  for  testing  or  dollar  costs  which 
could  expected  to  result  from  such 
modification. 

List  of  Subjects  in  16  CFR  Part  1616 

Gothing,  Consumer  protection. 
Flammable  materials,  Infants  and 
children.  Labeling,  Textiles,  Records, 
Warranties. 

Conclusion  and  Proposal 

Therefore,  in  accordance  with 
provisions  of  the  Flammable  Fabrics  Act 
(Pub.  L  90-189,  sec.  5,  81  Stat  Se9  (15 


U.S.C  1194),  and  the  Consumer  Product 
Safety  Act,  sec.  30,  Pub.  L  92-573  (15 
U.S.C.  2079)),  the  Commission  proposes 
to  amend  the  Code  of  Federal 
Regulations,  Title  16,  Chapter  II, 
Subchapter  B  as  follows: 

PART  1616— STANDARD  FOR  THE 
FLAMMABILITY  OF  CHILDREN'S 
SLEEPWEAR:  SIZES  7  THROUGH  14 
(FF  5-74) 

Part  1616,  Subpart  B  is  proposed  to  be 
amended  by  adding  new  §$1616.35  and 
1616.36  to  read  as  follows: 

(1616.35    Use  Of  attemate  apparatiM, 
procedures,  or  criterte  for  teettng  under  ttw 
standard. 

(a)  The  Standard  for  the  Flammability 
of  Children's  Sleepwear  Sizes  7  through 
14  (the  Standard)  requires  every 
manufacturer,  importer,  and  other 
person  (such  as  a  converter]  initially 
introducing  items  subject  to  the 
Standard  into  commerce  to  group  items 
into  production  units,  and  to  test 
samples  from  each  production  unit.  See 
16  CFR  1616.4.  The  Standard  prescribes 
an  apparatus  and  procedure  for 
performing  tests  of  fabric  and  gaments 
subject  to  its  provisions.  See  16  CFR 
1616.5.  The  Standard  prescribes  pass/ 
fail  criteria  at  16  CFR  1616.3(b). 

(b)  Section  1616.5(8)  states  that 
alternate  test  apparatus  may  be  used  by 
persons  or  firms  required  to  perform 
testing  under  the  Standard  "only  with 
prior  approval"  of  the  Commission. 

(c)(1)  By  issuance  of  this  S  1616.35,  the 
Commission  gives  its  approval  to  any 
person  or  firm  desiring  to  use  test 
apparatus  or  procedures  other  than 
those  prescribed  by  the  Standard  for 
purposes  of  compliance  with  the 
Standard,  if  that  person  or  firm  has  data 
or  other  information  to  demonstrate  that 
a  test  utilizing  such  alternate  apparatus 
or  procedure  is  as  stringent  as,  or  more 
stringent  than,  a  test  utilizing  the 
apparatus  and  procedure  specified  in 
the  Standard,  llie  Commission 
considers  a  test  utilizing  alternate 
apparatus  or  procedures  to  be  "as 
stringent  as,  or  more  stringent  than"  a 
test  utilizing  the  apparatus  and 
procedures  specified  in  the  standard,  if 
when  testing  identical  specimens,  a  test 
utilizing  alternative  apparatus  or 
procedures  yields  failing  results  as  often 
as,  or  more  often  than,  a  test  utilizing 
the  apparatus  and  procedures  specified 
in  the  standard. 

(2)  The  data  or  information  required 
by  this  paragraph  (c)  of  this  section  as  a 
condition  to  the  Commission's  approval 
of  the  use  of  alternate  test  apparatus  or 
procedures  must  be  in  the  possession  of 
the  person  or  firm  desiring  to  use  such 
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alteraate  apparatus  or  procedures 
before  the  alternate  apparatus  or 
procedures  may  be  used  for  purposes  of 
compliance  with  the  standard. 

(3J  The  information  required  by  this 
paragraph  (c)  of  this  section  must  be 
retained  by  the  person  or  firm  using  the 
alternate  test  apparatus  or  procedures 
for  as  long  as  that  apparatus  or 
procedure  is  used  for  purposes  of 
compliance  with  the  standard,  and  for  a 
period  of  one  year  thereafter. 

(d)  Written  apphcation  to  the 
Commission  is  not  required  for  approval 
of  alternate  test  apparatus  or 
procedures,  and  the  Commission  will 
not  act  on  any  individual  written 
application  for  approval  of  alternate  test 
apparatus  or  procedures. 

(e)  Use  of  any  alternate  test  apparatus 
or  procedures  without  the  data  or 
information  required  by  paragraph  (c), 
of  this  section,  may  result  in  violation  of 
the  Standard  and  section  3  of  the 
Flammable  Fabrics  Act  {15  U.S.C.  1192). 

(f)  The  Commission  will  test  fabrics 
and  garments  subject  to  the  standard  for 
compliance  with  die  requirements  of  the 
standard  using  the  apparatus  and 
procedures  set  forth  in  the  standard.  The 
Commission  may  consider  any  failing 
results  from  compliance  testing  as 
evidence  of  a  violation  of  the  standard 
and  section  3  of  the  Flammable  Fabrics 
Act  (15  UAC  1192). 

§1616.36    Um  of  altamat*  i«>parali«  or 
procedures  for  to«ts  for  guaranty 
purposes. 

(a)  Section  8{a)  of  the  Flammable 
Fabrics  Act  [FFA.  15  U.S.C  1197(a)) 
provides  that  no  person  shall  be  subject 
to  criminal  prosecution  under  section  7 
of  the  FFA  (15  U.S.C.  1196)  for  a 
violation  of  section  3  of  the  FFA  (15 
U.S.C.  1192)  if  that  person  establishes  a 
guaranty  received  in  good  faith  which 
meets  all  requirements  set  forth  in 
section  8  of  the  FFA.  One  of  those 
requirements  is  that  the  guaranty  must 
be  based  upon  "reasonable  and 
representative  tests"  in  accordance  with 
the  applicable  standard. 

(b)  Section  1616.31(e)  of  the 
regulations  implementing  the  Standard 
for  the  Flammability  of  Children's 
Sleepwean  Sizes  7  through  14  (the 
Standard)  provides  that  for  purposes  of 
supporting  guaranties  issued  in 
accordance  with  section  8  of  the  FFA  for 
items  subject  to  the  Standard, 
"reasonable  and  representative  tests" 
are  tests  "performed  pursuant  to  any 
sampling  plan  or  authorized  alternative 
sampling  plan  engaged  in  pursuant  to 
the  requirements  of  the  Standard." 

(c)  At  S  1616.35.  the  Commission  has 
set  forth  conditions  under  which  the 
Commission  will  approve  the  use  of  test 
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apparatus  or  procedures  other  than 
those  prescribed  in  the  Standard  for 
purposes  of  demonstrating  compliance 
with  the  requirements  of  the  Standard. 
Any  person  or  firm  meeting  the 
requirements  of  §  1616.35  for  use  of 
alternate  test  apparatus  or  procedure  for 
compliance  with  the  Standard  may  also 
use  such  alternate  test  apparatus  or 
procedure  under  the  same  conditions  for 
purposes  of  conducting  "reasonable  and 
representative  tests"  to  support 
guaranties  of  items  subject  to  the 
Standard,  following  any  sampling  plan 
prescribed  by  the  Standard  or  any 
approved  ahemate  sampling  plan. 

(d)  The  Commission  will  test  fabrics 
and  garments  subject  to  the  Standard 
for  compliance  with  the  Standard  using 
the  apparatus  and  procedures  set  torth 
in  the  Standard.  The  Commission  may 
consider  any  failing  results  from 
compliance  testing  as  evidence  that  the 
person  or  firm  using  alternate  test 
apparatus  or  procedures  has  furnished  a 
false  guaranty  in  violation  of  section 
8(b)  of  the  FFA  (15  VS.C  1197(b)). 

Raqueat  far  ConmieiUi. 

Interested  persons  are  invited  to 
submit  written  comments  by  July  16. 
1982.  Comments  may  be  accompanied 
by  written  data,  views  and  arguments 
and  should  be  addressed  to  the 
Secretary.  Consumer  Product  Safety 
Commission.  Washington,  D.C  20207. 

Received  comments  may  be  seen  in 
the  Office  of  the  Secretary,  third  floor. 
1111 18th  Street  NW.,  Washington.  D.C. 
between  8:30  a^n.  and  5.-00  pjn.  Monday 
through  Friday. 

(Sec  5,  Pub.  L  90-189.  81  SUt  589. 15  U.S.a 
1194;  Sec.  30(b).  Pub.  L  92-573.  86  SUL  1231. 
15  U.S.C  207g(b)) 

Dated:  May  11. 19B2. 
Sadye  E.  Duna, 

Secretary.  Consumer  Product  Safety 
Commission. 
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DEPARTHENT  OF  HOUSING  AND 
URBAN  OEVELOPHENT 

Offic*  of  ttte  Secretary 

24  CFR  Part  81 

[Doctcet  Na  R-62-M7) 

Federal  National  Mortgage 
Assodatton  Maximuin  Oebt-to-C^>ital 
Ratio 

agency:  Office  of  the  Secretary,  HUD. 
AcnOfC  Proposed  rule. 

summary:  This  nil«  is  being  proposed  to 
amend  the  current  regulation  in  order  to 
permit  the  Secretary  to  change  FNMA's 
maximum  debt-to-capital  ratio  from  time 
to  time  upon  request  by  FNMA 
supported  by  justification  satisfactory  to 
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the  Secretary.  The  proposed  revision 
would  require  that  upon  the  fixing  of  any 
change  in  the  ratio  by  the  Secretary, 
notice  would  be  pubUahed  in  the 
Federal  Register.  This  action  is 
proposed  due  to  the  Secretary's 
determination  that  the  interests  of 
neither  the  public  nor  FNMA  or  the 
purposes  of  the  Charter  Act  require 
resort  to  rulemaking  procedures  upon 
FNMA  requests  for  increase  in  its 
maximum  debt-to-capital  ratio,  and  in 
order  to  permit  the  Secretary  to  respond 
to  requests  for  increases  in  a  manner 
more  directly  focused  on  FNMA's 
immediately  foreseeable  requirements 
than  would  be  practicable  in  rulemaking 
proceedings. 

DATE:  Comments  due  June  16. 1982. 
ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  on  or  before 
the  due  date  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  5218, 
Department  of  Housing  and  Urban 
Development.  451  7th  Street.  SW.. 
Washington,  D.C.  20410.  Each  comment 
should  include  the  commentor's  name 
and  address  and  must  refer  to  the 
docket  number  indicated  in  the  heading 
of  this  rule.  A  copy  of  each  comment 
will  be  available  for  public  inspection 
and  copying  during  regular  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  A.  Maxim,  Jr.,  Associate  General 
Counsel  for  Finance  and  Insured 
Housing,  Offlce  of  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  Room  9252,  451  Seventh 
Street,  SW.,  Washington,  D.C.  20410, 
(202)  755-6274  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  Section 
304(b)  the  FNMA  Charter  Act,  12  U.S.C. 
1719,  provides  that  FNMA— 

Is  authorized  to  issue  *  *  *  and  have 
outstanding  at  any  one  time  obligations 
having  such  rate  or  rates  of  interest  as  may 
be  determined  by  the  corporation  *  *  *;  but 
the  aggregate  amount  of  obligations  of  the 
corporation  under  this  subsection  outstanding 
at  any  one  time  shall  not  exceed  fifteen  times 
the  sum  of  its  capital,  capital  surplus,  general 
surplus,  reserves,  and  undistributed  earnings 
unless  a  greater  ratio  shall  be  fixed  at  any 
time  or  from  time  to  time  by  the  Secretary  of 
Housing  and  Urban  Development. 

Section  304(e)  of  the  Charter  Act 
provides  that,  for  the  purpose  of  the 
above  limitation,  the  amount  of  FNMA's 
outstanding  subordinated  obligations 
are  deemed  to  be  capital. 

By  a  document  published  at  33  FR 
14779,  effective  October  1, 1968,  the 
Secretary  Hxed  the  maximum  ratio 
described  in  section  304(b)  at  20-to-l.  By 
a  document  published  at  34  FR  19656, 
effective  December  8, 1969,  the 
Secretary  changed  the  ratio  to  25-to-l.  In 
the  regidations  published  at  43  FR  36200, 
effective  September  14, 1978,  the.  25-to-l 


maximum  ratio  was  retained  and  a 
procedure  was  Mtablished  whereby 
FNMA  may  request  a  change  in  that 
ratio.  Specifically,  24  CFR  81.15  provides 
in  relevant  part: 

(a)  Under  section  304(b]  of  the  Charter  Act, 
FNMA's  debt-to-capital  ratio  may  not  exceed 
15  to  1,  unless  a  greater  maximum  ratio  is 
fixed  by  the  Secretary.  Effective  December  8. 
1969,  the  maximum  debt-to-capilal  ratio  for 
FNMA.  was  fixed  at  25  to  1  by  the  Secretary. 

(b)  Except  as  provided  in  paragraph  (f)  of 
this  section.  FNMA  shall  not  issue  any  debt 
instrument  if  such  issuance  would  cause  its 
debt-to-capital  ratio  to  exceed  25  to  1. 

(c)  Any  request  by  FNMA  to  change  the 
maximum  debt-to-capital  ratio  fixed  in 
paragraph  (b)  of  this  section  shall  be 
submitted  in  writing  to  the  Secretary, 
together  with  a  justification  for  such  change 
(including  possible  alternatives  thereto)  and 
supporting  Rnancial  data. 

(d)  Within  30  workdays  after  the 
submission  of  ■  request  by  FNMA  under 
paragraph  (c)  of  this  section,  the  Secretary 
shall  approve,  reject,  or  request  additional 
information  as  to  FNMA's  proposed  change 
in  its  maximum  debt-to-capital  ratio. 

Pursuant  to  the  above  described 
procediu^,  FNMA  recently  has 
requested  the  Secretary  to  increase  the 
maximum  debt-to-capital  ratio  to  35-to- 
1.  In  support  of  its  request,  FNMA 
adivsed  that  its  debt-to-capital  ratio  had 
increased  to  ig.42-to-l  at  December  31, 

1980,  and  to  22.5-to-l  at  December  31, 

1981.  Increases  in  the  ratio  during  1981 
resulted  more  from  contraction  of 
stockholders'  equity  (caused  by  losses 
due  to  the  negative  spread  on  FNMA's 
portfolio)  than  from  large  increases  in 
total  borrowings.  Further  increases 
resulting  from  the  same  factors  are 
expected  to  occur  during  1982.  FNMA's 
request  for  an  increase  as  great  as  to  35- 
to-1,  however,  was  based  in  major  part 
upon  the  length  of  time  inevitably 
consumed  by  rulemaking  proceedings 
and  a  desire  to  avoid  such  repetitive 
proceedings. 

The  Secretary's  authority  to  fix 
FNMA's  maximum  debt-to-capital  ratio 
pursuant  to  section  304(b)  of  the  Charter 
Act  is  independent  of  the  Secretary's 
general  authority  under  Section  309(h)  of 
the  Charter  Act  to  issue  rules  and 
regulations  as  shall  be  necessary  and 
proper  to  insure  that  the  purposes  of  the 
Charter  Act  are  accomplished.  The 
Secretary  does  not  believe  that  the 
interests  of  FNMA  or  the  public  or  the 
purposes  of  the  Charter  Act  require 
resort  to  rulemaking  procedures  under 
the  Administrative  Procedure  Act 
whenever  a  request  for  an  increase  in 
FNMA's  maximum  debt-to-capital  ratio 
is  submitted.  The  Secretary  is  aware, 
however,  that  knowledge  of  the 
maximum  debt-to-capital  ratio  by  which 
FNMA  at  any  time  is  bound  may  be 
material  to  investors. 

The  Secretary  proposes,  therefore,  to 
amend  the  cvurent  regulation  in  order  to 
permit  the  Secretary  to  change  FNMA's 


maximum  debt-to-capital  ratio  from  time 
to  time  upon  request  by  FNMA 
supported  by  justification  satisfactory  to 
the  Secretary.  The  proposed  revision 
would  require  that  upon  the  fixing  of 
any  change  in  the  ratio  by  the  Secretary, 
notice  thereof  will  be  published  in  the 
Federal  Register. 

Upon  adoption  of  a  final  rule,  the 
Secretary  will  respond  to  FNMA, 
request  for  an  increase  in  the  ciurent 
maximum  ratio  in  a  manner  more 
directly  focused  upon  FNMA's 
foreseeable  intermediate  requirements 
than  would  be  permitted  under  the  time 
horizons  necessarily  considered  in 
rulemaking  proceedings.  It  is  also  noted 
that  notwithstanding  increases  in  the 
maximum  debt-to-capital  ratio,  FNMA 
will  continue  to  require  separate 
Secretarial  authorization  for  increases 
requested  from  time  to  time  in 
obligational  authority  (24  CFR  85.14). 

The  Department  has  determined  that 
this  proposed  rule  does  not  constitute  a 
"major  rule"  as  defined  in  Executive 
Order  12291.  Analysis  of  the  proposed 
rule  indicates  that  it  will  not:  (1)  Have 
an  annual  effect  on  the  economy  of  $100 
miUion  or  more;  (2)  Cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
Have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(c)  of  the 
National  Environmeptal  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
and  copying  (at  a  charge  of  10  cents  per 
page)  during  regular  business  hours  in 
the  Office  of  the  Rules  Docket  Clerk  at 
the  address  set  forth  above. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the 
undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

This  rule  was  not  listed  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  pursuant  to 
Executive  Order  12291  and  the 
Regulatory  Flexibihty  Act  on  August  17, 
1961  (46  FR  41708). 

List  of  Subjects  in  24  CFR  Part  81 

Accounting,  Mortgages,  Reporting  and 
recordkeeping  requirements,  Securities. 
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PART  81— REGULATIONS 
IMPLEMENTING  THE  AUTHORITY  OF 
THE  SECRETARY  OF  THE 
DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT  OVER  THE 
CONDUCT  OF  THE  SECONDARY 
MARKET  OPERATIONS  OF  THE 
FEDERAL  NATIONAL  MORTGAGE 
ASSOCIATION  (FNMA) 

Accordingly,  24  CFR  Part  81  is 
proposed  to  be  amended  as  follows: 

Section  81.15  is  revised  to  read  as 
follows: 

§81.15    Debt-to-capltai  ratio. 

(a)  Under  section  304(b)  of  the  Charter 
Act.  FNMA's  maximum  debt-to-capital 
ratio  may  not  exceed  15  to  1,  unless  a 
greater  maximum  ratio  is  fixed  by  the 
Secretary.  Upon  request  submitted  in 
writing  by  FNMA  including  justification 
satisfactory  to  the  Secretary  and 
supporting  financial  data,  the  Secretary 
from  time  to  time  may  fix  such  greater 
maximum  ratio  as  the  Secretary,  in  his 
discretion,  shall  determine,  which  shall 
remain  in  effect  as  FNMA's  maximum 
debt-to-capital  ratio  until  otherwise 
specified  by  the  Secretary.  Upon  fixing 
or  changing  a  maximum  ratio  pursuant 
hereto,  the  Secretary  shall  cause  notice 
of  such  action  to  be  published  in  the 
Federal  Register. 

(b)  Except  as  provided  in  paragraph 
(d)  of  this  section,  FNMA  shall  not  issue 
any  debt  instrument  if  such  issuance 
would  cause  its  debt-to-capital  ratio  to 
exceed  the  maximum  ratio  established 
by  section  304(b)  of  the  Charter  Act  or 
such  other  maximum  ratio  as  has  fixed 
by  the  Secretary  as  provided  in 
paragraph  (a)  of  this  section. 

(c)  The  Secretary  may  decrease  the 
maximum  debt-to-capital  ratio  fixed  in 
paragraph  (a)  of  this  section  (but  not 
below  a  ratio  of  15  to  1).  if  the  Secretary 
determines  that  such  action:  (1)  Will  not 
adversely  affect  the  fiscal  integrity  of  or 
limit  the  availability  of  credit  to  the 
corporation,  and  (2)  Will  not  impair 
FNMA's  ability  to  discharge  its 
obligations  to  the  holders  of  FNMA's 
debt  instruments  and  holders  of 
subordinated  debentures  issued  under 
section  304(e)  of  the  Charter  Act.  The 
Secretary  shall  provide  FNMA  60 
workdays  written  notice  of  the  effective 
date  of  any  decrease  in  its  maximum 
debt-to-capital  ratio. 

(d)  In  the  event  at  any  time  of  a 
reduction  in  the  sum  of  the  corporation's 
capital,  capital  surplus,  general  surplus, 
reserves,  and  undistributed  earnings,  the 
maximum  debt-to-capital  ratio  is 
automatically  increased  to  such  ratio  as 
may  be  necessary  to  include  all 
obligations  issued  pursuant  to  section 
304(b)  of  the  Charter  Act  and 


21095 


outstanding  at  such  time.  In  the  event  at 
any  time  of  a  maturity  or  other  event 
requiring  the  payment  or  redemption  of 
any  of  the  obligations  issued  under 
section  304(e)  of  the  Charter  Act  the 
maximum  debt-to-capital  ratio  is 
automatically  increased  to  such  ratio  as 
may  be  necessary  to  permit  the  issuance 
of  obligations  under  section  304(b)  of  the 
Charter  Act  in  an  amount  sufficient  to 
provide  the  proceeds  required  to  pay  the 
principal  of  an  interest  on  the 
obligations  outstanding  under  such 
section  304(e)  and  so  required  to  be  paid 
or  redeemed  at  such  time. 

(Sees.  304(b)  and  308(h).  Ciarter  Act  (12 
U.S.C.  1719  and  1723«}) 
Dated:  April  27, 198Z. 
Samuel  R.  Pierce.  Jr.. 
Secretary  of  Housing  and  Urban 
Development 

(FR  Doc.  8e-U419  Filed  S-14-at:  at*t  am) 
BILLING  CODE  421fr-«Mi 


DEPARTMENT  OF  JUSTICE 
Parole  Commission 
26  CFR  Part  2 

Paroling,  Recommitbtg,  and 
Supervising  Federal  Prisoners 

AQENCY:  Parole  Conunission. 
ACTION:  Proposed  rule. 

summary:  The  Commission  is  proposing 
to  eliminate  provisions  in  its  rules  that 
allow  oral  presentations  at  appellate 
hearings  in  cases  designated  for  the 
Commission's  original  jurisdiction,  and 
that  allow  for  the  holding  of  regional 
appellate  hearings  in  other  cases.  The 
Commission  is  proposing  to  consider 
appeals  on  the  record  only,  in  all  cases, 
in  order  to  promote  a  more  productive 
use  of  its  time  and  to  provide  a  more 
uniform  parole  decision-making  process. 
DATE:  Comments  must  be  received  by 
July  16, 1982. 

ADDRESS:  Send  comments  to  the  United 
States  Parole  Commission,  5550 
Friendship  Blvd.,  Chevy  Chase.  MD. 
20815.  Attention:  Office  of  General 
Counsel. 

FOR  FURTHER  INFORMATION  CONTACT: 

Toby  Slawsky.  Office  of  General 
Counsel,  telephone  301-492-5959. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  revision  was  originally 
proposed  on  July  2. 1980.  45  FR  44966. 
The  proposal  was  withdrawn  on 
December  22. 1980,  45  FR  84090.  It  is 
being  proposed  again  because  the 
Commission's  continued  experience  has 
confirmed  that  oral  presentations  add 
little  to  the  appeal  process  and  that  their 


elimination  would  facilitate  a  more 
parole  decisionmaking  process. 

The  parole  hearing,  rather  than  the 
appeal  process,  is  the  appropriate  stage 
of  the  parole  procedure  for  the 
submission  of  evidence,  and  for  oral 
questioning  and  dicussion  about  the 
case.  Prisoners  and  parolees  are  given 
prior  notice  of  the  time  and  place  of 
their  parole  hearings  and  full  disclosure 
of  any  material  the  Conunission  will 
consider  so  that  they  may  prepare  for 
their  hearings.  Additionally,  prisoners 
and  parolees  may  be  represented  at 
their  hearings  by  a  person  of  their 
choice.  In  order  for  the  Commission  to 
make  informed  initial  decisions, 
prisoners  and  parolees  should  present 
all  significant  information  to  the 
Commission  at  the  time  of  their  hearing 
and  not  delay  presenting  their  case  until 
the  appeal  stage,  by  way  of  oral 
argument  If  after  a  hearing  a  prisoner  or 
parolee  wishes  to  present  to  the 
Commission  significant  information  not 
known  at  the  time  of  the  hearing,  that 
information  can  be  submitted  in 
documentary  form  under  the 
Commission's  rules,  §§  2.25,  2.26,  and 
2.27.  Furthermore,  the  nde  at  f  2.28 
provides  that  a  Commissioner  may,  on 
^  his  own  motion,  reopen  a  case  at  any 
time  upon  receipt  of  new  information  of 
substantial  signiflcanoe. 

It  has  been  the  Commission's 
experience  that  the  information 
provided  by  represenatives  at  oral 
ailment  is  often  a  repetition  of 
information  which  has  already  been 
submitted,  and  that  effective 
presentation  of  a  case  can  be  done  in 
writing  without  any  lessening  of  the 
opportunity  for  full  consideration. 
Moreover,  the  appearance  of  a 
representative  usually  requires 
considerably  more  time  than  that  in 
which  an  appeal  consideration  could  be 
completed  on  the  record.  Since  oral 
arguments  add  little  that  could  not  be 
submitted  in  documentary  form,  the 
Commission  believes  that  eliminating 
this  feature  of  the  appeal  would  not 
depreciate  the  opportunity  for  full 
consideration  of  the  merits  of  each  case. 

Additionally,  the  Commission 
beheves  that  the  current  practice  of    ' 
allowing  oral  presentations  at  original 
jurisdiction  appeals  can  be  perceived  as 
providing  a  right  to  prisoners  and 
parolees  whose  cases  have  been 
designated  for  original  jurisdiction 
consideration  which  is  unavailable  in 
practice  to  those  prisoners  and  parolees 
whose  cases  have  not  been  so 
designated.  This  is  so  because,  while  28 
CFR  2.25(c)  provides  for  the  possibility 
of  oral  presentations  at  regional 
appellate  hearings,  very  few  regional 
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appellate  hearings  are  held.  Therefore, 
only  prisoners  and  parolees  who  are 
designated  for  the  Commission's  original 
jurisdictiOTi  consideration  have  the 
practical  opportunity  to  have  an  oral 
presentation  on  appeal. 

To  avoid  the  appearance  that  there  is 
an  unequal  advantage  for  these  persons, 
as  well  as  for  the  reasons  stated  above, 
the  Commission  proposes  the 
elimination  of  oral  presentations  at 
original  jurisdiction  appeals  and  of 
regional  appellate  hearings. 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure,  prisoners,  probati(Hi  and 
parole. 

PART  2— PAROLE,  RELEASE, 
SUPERVISON,  AND  RECOMyiTMENT 
OF  PRISONERS,  YOUTH  OFFENDERS, 
AND  JUVENILE  DELINQUENTS 

§^27    (Amended] 

Accordingly,  pursuant  to  the 
provisions  of  18  U.S.C.  4203(a)(1)  and 
4204(a)(6)  the  Commission  proposes  the 
removal  of  §  2.25(c)  and  f  2.27(c)  from 
Part  2  of  Title  28. 
*        *        *        «        • 

I  certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Dated:  April  3a  1982. 
Benjamin  F.  Baer, 

Chairman,  Parole  Commission. 

|FR  Doc.  a2-132W  Filml  6-14-62:  MS  ua] 
BILUNO  COOE  441»-«t-ll 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  942 

Surface  Coal  Mining  and  Reclamation 
Enforcement  in  Tennessee;  Review  of 
State  Program  Submission 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACnON:  Reopening  of  public  comment 
period. 

summary:  The  Office  of  Surface  Mining 
(OSM)  is  reopening  the  period  for 
review  and  comment  on  the 
resubmission  by  Tennessee  of  its 
program  for  the  regulation  of  surface 
coal  mining  and  reclamation  in  the 
State.  Specifically,  OSM  is  reopening  the 
comment  period  to  allow  the  public 
sufficient  time  to  consider  and  comment 
on  additional  material  in  the 
Administrative  Record. 


date:  Written  comments,  data,  or  other 
relevant  information  relating  to  the 
Tennessee  program  submission  must  be 
received  on  or  before  4:00  p.m.,  May  27, 
1982,  to  be  considered. 
ADDRESS;  Comments  on  the  Tennessee 
program  submission  should  be  mailed  or 
himd-delivered  to:  Office  of  Surface 
Mining,  Attention:  Tennessee 
Administrative  Record.  530  South  Gay 
Sti-eet,  SW..  Suite  500,  Knoxville. 
Tennessee  37902. 

FOR  FURTHER  INFORMATION  CONTACT: 
)ohn  T.  Davis,  Assistant  Regional 
Director,  State  and  Federal  Programs, 
Office  of  Surface  Mining.  530  South  Gay 
Sti^et,  SW.,  Suite  50a  Knoxville. 
Tennessee  37902,  Telephone:  (615)  971- 
5104. 

SUPPLEMENTARY  INFORMATION:  On 

February  10, 1982,  at  47  FR  6031-32, 
OSM  pubhshed  notice  of  the  public 
hearing  and  the  public  comment  period 
on  the  resubmitted  Tennessee  program. 
On  April  22. 1982.  OSM  and  Tennessee 
regulatory  authority  officials  met  in  . 
executive  session  in  Knoxville, 
Tennessee  to  discuss  the  resubmitted 
Tennessee  program  (Administrative 
Record  No.  TN-509).  Thus,  OSM  is 
reopening  the  public  comment  period 
until  4:00  pjn..  May  27. 1982,  to  allow  the 
pubhc  time  to  review  and  comment  on 
the  above  meeting  notes  and  additional 
material  submitted  by  Tennessee 
(Administrative  Record  No.  TN-^15). 

This  announcement  is  made  in 
keeping  with  OSMs  conmiitment  to 
public  participation  as  a  vital 
component  in  fulfuHing  the  purposes  of 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977. 

Dated  May  11, 1982. 
William  Schmidt. 

Assistant  Director.  Program  Operations  and 

Inspection. 

PV  Doc.  U-iaaas  FIM  t-M-aK  MS  uni 
BtLUNQ  COOC  4310-Ot-M 


DEPARTMENT  OF  EDUCATION 
34  CFR  Part  5b 

Privacy  Act  Regulations 
AGENCY:  Education  Department. 
action:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  The  Secretary  proposes  to 
amend  die  Department's  regulations 
under  the  Privacy  Act  of  1974  to  permit 
the  Office  for  Civil  Rights  (OCR)  to 
withhold  Investigatory  materials 
contained  in  its  "Complaint  Files  and 
Log"  system  of  records.  Currently, 
complainants  have  access  to  case  flies 
compiled  during  investigations  of  civil 


rights  complaints  made  against 
recipients  of  Federal  financial 
assistance.  A  complainant's  potential 
access  to  information  in  a  case  file  has 
in  certain  instances  impeded  OCR's 
investigatory  efforts  because  recipients 
are  reluctant  and.  at  times,  refuse  to 
make  certain  information  available  to 
OCR,  particularly  where  providing  such 
information  compromises  legitimate 
privacy  interests  of  a  source.  Untimely 
release  of  information  may  also 
jeopardize  negotiations  that  would 
otherwise  result  in  successful  resolution 
of  complaints.  The  proposed  regulation 
would  permit  OCR  to  exempt  the  system 
of  records  from  certain  provisions  of  the 
Privacy  Act,  including  the  access 
provisions  and  some  of  the  notice 
provisions. 

DATE:  Comments  must  be  received  on  or 
before  June  16. 1982, 

ADDRESS:  Comments  should  be 
addressed  to  Antonio  J.  Califa.  Director 
for  Litigation,  Enforcement  and  Policy 
Service.  Office  for  Civil  Rights.  U.S. 
Department  of  Education.  Room  5054. 
Switzer  Building,  400  Maryland  Avenue 
SW..  Washingtoa  D.C  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jean  Peelen,  (202)  24&-0281. 
SUPPLEMENTARY  INFORMATION:  The 
Office  for  Civil  Rights  is  responsible  for 
enforcing  Tide  VI  of  the  Civil  Ri^ts  Act 
of  1964,  Tide  IX  of  die  Education 
Amendments  of  1972.  Section  504  of  the 
Rehabilitation  Act  of  1973  and  the  Age 
Discrimination  Act  of  1975.  statutes 
which  guarantee  equal  opportunity  in 
education  programs  and  activities  which 
receive  Federal  financial  assistance. 
This  responsibility  includes 
investigation  of  discrimination 
complaints  filed  against  recipients. 

Case  files  are  compiled  and 
maintained  on  complaints  investigated 
by  OCR.  These  files  are  retrievable  by 
name  of  the  complainant.  Generally,  die 
Privacy  Act  of  1974  and  Department 
regidations  (formerly  45  CFR  Part  5b) 
require  that  an  individual  have  access  to 
all  information  kept  in  files  retrievable 
by  a  personal  identifier,  such  as  a  name. 
Thus,  complainants  currendy  have 
access  to  die  information  in  these  case 
files. 

The  Privacy  act  permits  the  head  of  an 
agency  to  exempt  systems  of  records 
from  certain  notification  and  access 
provisions  of  the  Act  if  the  system  of 
records  contains  investigatory  material 
compiled  for  law  enforcement  purposes. 
The  Department  has  not  previously 
made  use  of  this  exemption. 

Recipient*  of  Federcd  financial 
assistance  are  required  to  make 
available  any  information  in  their 
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possession  needed  by  OCR  during  an 
investigation,  including  information  of  a 
"confidential"  nature,  to  determine 
whether  prohibited  discrimination  has 
occurred.  Recipients  have  often  been 
reluctant  and  have,  at  times,  refused  to 
make  certain  information  available  to 
OCR  due  to  potential  access  to  that 
information  by  complainants.  This  has 
been  true  particularly  where  providing 
such  information  compromises 
legitimate  privacy  interests  of  a  source. 
Refusals  to  provide  information  have 
impeded  OCR's  ability  to  carry  out  its 
responsibilities  and  have  led  to 
protracted  and  contentious  denial  of 
access  proceedings. 

Additionally,  complaints  can  often  be 
resolved  during  the  course  of  an 
investigation  before  a  formal  letter  of 
findings  is  issued. 

Negotiations  can,  however,  be 
delicate  and  lengthy.  Prematiu^ 
disclosure  of  draft  findings  or 
agreement!  could  jeopardize  the 
agency's  ability  to  resolve  complaints. 

The  proposed  regulation  would  permit 
OCR  to  exempt  the  system  of  records 
from  the  following  provisions  of  the 
Privacy  Act:  (c)(3),  (d)(l)-(4).  (e)(4)(G). 
(H),  and  (f).  The  following  discussion 
describes  the  effects  of  these 
exemptions  on  the  access  and  notice 
right  of  individuals.  OCR  would  not 
have  to  provide  an  individual  with 
access  to  records  that  pertain  to  the 
individual.  In  addition,  this  proposed 
regiilation  would  permit  OCR  to  delete 
portions  of  the  notice  of  the  system  of 
records  which  is  published  in  the 
Federal  Register.  OCR  would  also  not 
have  to  make  the  accounting  of 
disclosure  of  an  individual's  record 
available  to  the  individual 

However,  if  an  individual  is  denied 
any  right,  privilege  or  benefit  to  which 
he  or  she  would  otherwise  be  entitled 
under  Federal  law,  or  for  which  he  or 
she  would  otherwise  be  eligible,  as  a 
result  of  maintaining  material  in  this 
system  of  records,  that  material  shall  be 
provided  to  the  individual.  OCR  would 
not  have  to  release  this  material  if 
disclosure  of  the  material  would  reveal 
the  identity  of  a  source  who  furnished 
informaticHi  to  the  government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or, 
prior  to  the  effective  date  of  the  Privacy 
Act,  under  an  implied  promise  that  the 
identity  of  the  source  would  be  held  in 
confidence. 

List  of  Subjecto  in  S4  CFR  Part  Sb 

Administrative  practice  and 
procedure,  Civil  rights.  Privacy.  Privacy 
Act  Reoulations. 


Executive  Oder  12291 

This  proposed  amendment  has  been 
reviewed  by  the  Department  in 
accordance  with  Executive  Order  12291 
and  is  classified  as  a  non-major 
regulation  because  it  does  not  meet  the 
criteria  for  major  regulations  established 
in  the  order. 

Regulatory  Flexibility  Act  Certificetioo 

The  Secretary  certifies  that  this 
regulation  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These 
regulations  are  administrative  and  do 
not  affect  any  small  entities. 

Invitation  to  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  the  proposed  regulation. 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  its  overall 
objective  of  reducing  regulatory  burden, 
public  comment  is  invited  on  whether 
there  may  be  further  opportunities  to 
reduce  any  regulatory  burdens  found  in 
this  regulation,  especially  with  regard  to 
paperwork  and  compliance 
requirements. 

Written  comments  and 
recommendations  may  be  sent  to  the 
■  address  given  at  the  beginning  of  this 
preamble.  The  Secretary  will  consider 
all  conunents  received  on  or  before  June 
16, 1982,  in  the  development  of  the  final 
regulation. 

All  conunents  submitted  in  response 
to  these  proposed  regulations  will  be 
available  for  public  inspection  during 
and  after  the  conmient  period  in  Room 
5116,  Switzer  Building,  330  C  Sb^et, 
SW.,  Washington,  D.C.  between  the 
hours  of  9KX)  a.m.  and  5:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  hohdays. 

Citation 

A  citation  of  statutory  authority  is 
placed  in  parentheses  on  the  line 
following  the  proposed  change  in  the 
regulations. 

Dated:  May  10, 1982. 
T.ILBen, 
Secretary  of  Education, 

PART  5b— PRIVACY  ACT 
REGULATIONS 

The  Sea>etary  proposes  to  amend  Part 
5b  of  Tltia  34  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  Section  5b.ll  is  revised  by  adding  a 
new  paragraph  (b)(2)(ii)  to  read  as 
follows: 

§Sb.11    Exempt  syslMn*. 


(b)  *  •  * 

(2)  *  •  • 

(ii)  Pursuant  to  subsection  (k)(2)  of  the 
Act:  Complaint  Files  and  Log,  Office  for 
Civil  Rights. 

(5  U.S.C  562a(k)) 


(Fit  Doc  82-13a»  PUed  V14-at  a>tt  a^ 
aUMS  COK  400»4t-ll 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

IA-10-FRL  2119-«] 

State  hnptementation  Plan  and 
Attainment  Status  Designations;  State 
of  Idaho 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rulemaking. 


SUMMARY:  EPA  proposes  to  approve 
revisions  to  the  Idaho  State 
Implementation  Plan  (SIP)  submitted 
between  January  15, 1980  and  March  1, 
1982.  Approval  of  these  revisions, 
cumulatively  representing  an  entirely 
new  recodified  Idaho  SIP,  will  remove 
the  new  source  construction  moratorium 
in  nonattainment  areas  and  tvill  result  in 
the  State  resuming  an  air  pollution 
control  program,  provided  such  action  is 
completed  by  August  1, 1982.  EPA 
proposes  to  approve  the  SEP  submittals 
which  replace  the  original  State 
adopted— EPA  approved  SIP  and  which 
also  contain  provisions  to  satisfy 
requirements  of  Part  D  of  the  Clean  Air 
Act  (hereafter  referred  to  as  the  Act). 
The  proposed  approval  contains  certain 
conditions  and  in  addition  is  based  on  a 
number  of  understandings  achieved 
through  negotiation  with  the  State. 

Further,  EPA  is  proposing  to 
redesignate  some  areas  from 
nonattainment  to  attairmient  or 
unclassifiable.  These  changes  are  made 
necessary  due  to  air  quaUty 
improvements  and  changes  in  source 
emissions.  The  redesignations  will 
remove  the  need  for  atiainment  plans 
and  will  lift  the  construction  moratorium 
now  in  effect. 

date:  Comments  are  due  by  June  16, 
1982. 

ADDRESSES:  Comments  submitted  on 
this  proposal,  copies  of  SIP  submissions, 
and  other  relevant  information  may  be 
examined  during  normal  business  hours 
at  the  following  locations: 

Air  Programs  Branch.  M/S  532, 
Environmental  Protection  Agency. 


21098 


Federal  Register  /  Vol.  47,  No.  95  /  Monday.  May  17.  1982  /  Proposed  Rules 


Region  10. 1200  Sixth  Avenue.  Seattle. 

WA  98101. 
Idaho  Operations  Branch. 

Enviromnentai  Protection  Agency,  422 

West  Washington  Street  Boise,  Idaho 

83702. 

Comments  should  be  addressed  to: 
Laurie  M.  Krai,  Air  Programs  Branch, 
M/S  532.  Environmental  Protection 
Agency,  1200  Sixth  Avenue,  Seattle,  WA 
98101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Schultz.  Environmental 
Protection  Agency,  Region  10. 1200  Sixth 
Avenue,  M/S  532.  Seattle.  WA  98101. 
Telephone:  (206)  442-1985,  FTS:  399- 
1985. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  the  requirements  of 
section  107(d)  of  the  Act,  EPA  published 
in  the  Federal  Register  on  March  3, 1978 
(43  FR  8962)  and  on  September  11, 1978 
(43  FR  40412)  a  designation  of  the 
attainment  status  of  certain  areas  in  the 
State  of  Idaho  with  respect  to  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  total  suspended 
particulates  (TSP),  carbon  monoxide 
(CO),  and  sulfur  dioxide  (SOi).  Areas 
designated  "nonattainment"  by 
pollutant  are  as  follows: 

TSP — Silver  Valley,  Lewiston, 
Pocatello,  Soda  Springs. 

SOr— Silver  Valley,  Pocatello. 

CO— Boise. 

This  designation  process  triggered  a 
requirement  for  the  State  to  submit 
revisions  to  the  State  Implementation 
Plan  (SIP)  required  by  Part  D  of  the  Act. 

The  State  of  Idaho  used  this 
opportunity  to  revise  its  existing  SIP 
along  with  adopting  new  regulations  and 
plans  required  by  Part  D.  These 
revisions,  cumulatively  representing  a 
new  SIP,  were  received  by  EPA  in  eight 
different  submittals  between  lanuary  15, 
1980  and  February  5, 1981. 

EPA  has  been  negotiating  with  the 
State  to  make  needed  revisions  to  the 
SIP  submittals  when,  early  in  1981,  the 
Idaho  Legislature  acted  to  terminate 
funding  for  the  air  program  as  of  fuce  30, 
1981.  As  a  result  of  this  Legislative 
action  and  due  to  limited  EPA  staff 
resources,  EPA  hired  a  contractor  to 
assist  in  maintaining  a  minimal  air 
program  until  the  State  resumed  its 
leadership  role  in  this  area.  This  joint 
EPA-oontractor  effort  is  continuing  at 
this  time. 

On  July  16, 1981,  EPA  published 
mlemak^  (46  FR  36869)  which 
proposed  to  promulgate  those  rules 
necessary  for  EPA  to  assume  a 
temporary  role  of  managing  the  Idaho 
air  program.  After  an  extended  comment 


period  and  lengthy  deliberations  with 
affected  Idaho  industry  representatives, 
EPA  developed  final  draft  rulemaking  on 
this  subject. 

However,  before  this  rulemaking 
could  be  submitted  for  final  approval 
and  publication  in  the  Federal  Register, 
EPA  determined  that  the  1982  Idaho 
Legislature  was  interested  in  the 
possibility  of  reinstating  the  air  program. 
Thus,  final  action  on  the  EPA 
promulgation  was  suspended,  and  EPA 
focused  its  attention  on  reinstatement  of 
the  State  air  program.  During  the  1982 
session,  the  Idaho  Legislature  requested 
and  EPA  provided  technical  information 
and  support  on  this  subject.  Also  during 
this  period,  the  State  submitted  a 
seventh  SIP  submittal.  A  letter  dated 
March  1, 1982  withdrew  certain 
controversial  regulations  and  clarified 
the  State's  intent  with  respect  to  other 
regulations. 

In  March,  1982,  die  Legislature  passed 
a  Bill  and  the  Governor  signed  into  law 
an  action  which  funds  and  reinstates  the 
air  program  by  August  1, 1982.  Initiation 
of  the  State  Air  Program  is  contingent  on 
EPA  approving  the  SIP  as  submitted 
during  the  period  January  15, 1980 
through  March  1, 1982.  The  enactment 
provides  for  the  State  to  make  o^ain 
changes  in  the  SIP  submittal  described 
in  the  Legislative  Special  Air  Quality 
Conunittee  Report  dated  March  8. 1982. 
The  docket  contains  the  enactment  and 
the  report  The  report  incorporates 
State-EPA  correspondence  that  clarifies 
the  SIP. 

Based  on  these  developments,  EPA  is 
proposing  in  today's  notice  to  (1) 
approve  the  revised  Idaho  SIP,  (2) 
rescind  the  previously  approved  SIP 
except  for  emission  regulations  which 
are  being  temporarily  retained  to  meet 
continuity  requirements,  and  (3) 
officially  withdraw  the  July  16. 1981 
proposal  (46  FR  36869)  for  an  EPA- 
promulgated  SIP. 

Furthermore.  EPA  has  reviewed  air 
monitoring  data  for  the  Pocatello  SO« 
nonattainment  area  and  the  Silver 
Valley  SOi  and  TSP  nonattainment 
areas  and  has  determined  that 
nonattainment  designations  are  no 
longer  appropriate.  Therefore.  EPA  is 
proposing  in  today's  notice  to 
redesignate  Pocatello  to  attainment 
status  for  SOi  and  to  redesignate  the 
Silver  Valley  to  unclassifiable  for  both 
T^  and  SO*.  The  bases  for  these 
redesignations  are  discussed  in  greater 
detail  in  section  III  below.  EPA  intends 
to  approve  the  State's  SIP  submittals  for 
these  area*,  but  the  criteria  for  approval 
will  be  the  requirements  of  section  110 
of  the  Act  rather  than  those  for 
nonattainment  areas  contained  in  Part  D 
of  the  Act. 


It  is  also  important  to  note  that,  on 
July  1, 1979,  a  construction  moratorium 
went  into  effect  in  all  nonattainment 
areas  in  the  State  pursuant  to  section 
110(aM2)(I)  of  the  Act  and  40  CFR  52.24. 
The  moratorium  applies  to  new  major 
stationary  sources  and  major 
modifications  to  existing  sources  in  all 
designated  nonattaiiunent  areas  in  the 
State.  Further,  the  moratorium  will 
remain  in  effect  until  EPA  takes  final 
action  to  approve  or  promulgate  Part  D 
plans  for  the  nonattainment  areas,  or 
takes  final  action  to  redesignate  the 
areas  to  attainment  or  unclassifiable. 

II.  Rulemaking  Topics 

A.  Redesignations.  In  the  absence  of 
the  State  agency,  EPA  is  initiating  action 
under  section  107(d)(2)  of  the  Act  to 
change  the  nonattainment  designations 
for  SOt  in  Pocatello  and  for  both  TSP 
and  SOt  in  Silver  Valley. 

B.  State  Submittals.  The  SIP  revisions 
which  are  now  before  EPA  were 
submitted  as  described  below. 

1.  January  15, 1980 — Revisions 
submitted  in  response  to  the  Act's 
Section  110  and  Part  0  requirements. 
The  major  revisions  included  new 
source  review  procedures  fcN* 
nonattainment  areas,  revised  rules  and 
regulations,  emission  inventories,  air 
quahty  monitoring  data,  source 
surveillance,  emergency  episode  plans,  a 
CO  attainment  plan  for  Boise.  TSP 
attainment  plans  for  Silver  Valley. 
Lewiston  (incomplete),  and  Soda 
Springs,  and  an  incomplete  SOt 
attainment  plan  for  Silver  Valley. 
Operating  permits  containing  emission 
control  provisions  for  particulate  matter 
were  also  included  for  the  larger  sources 
in  the  Silver  Vfilley  and  Soda  Springs 
nonattainment  areas.  Permits  for  the 
Silver  Vcilley  nonattainment  area  were 
submitted  for  a  lead  and  zinc  smelter, 
and  four  lumber  mills.  Permits  for  the 
Soda  Springs  and  Conda  area  were 
submitted  for  a  phosphate  fertilizer 
manufacturing  plant,  an  ore  crushing 
facility,  an  elemental  phosphorus  plant 
and  a  vanadium  pentoxide  (VaOs)  plant. 
Finally,  much  of  the  previously 
approved  Section  110  SIP  was 
resubmitted,  unchanged  except  for 
recodification. 

2.  March  7, 1980— TSP  attainment  plan 
for  Pocatello,  including  operating 
permits  for  a  phosphate  fertilizer 
manufacturing  plant,  and  elemental 
phosphorous  plant  and  a  Portland 
cement  plant. 

3.  August  8, 1960— Confdete  SO, 
attainment  plan  for  Silver  Valley, 
including  SOi  emission  regidations  for 
lead  and  zinc  smelters.  On  December  23, 
1980,  the  State  withdrew  certain  of  these 
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SO,  emission  regulations.  On  March  1. 
1982,  the  remaining  SO,  emission 
regulations  for  lead  and  zinc  smelters 
were  withdrawn. 

4.  October  27. 1980— Request  to  delete 
the  indirect  source  review  rules  (rules  1- 
1002.37. 1-1002.76.  and  1-1004)  and 
Appendix  F  (indirect  source  review 
techniques)  from  the  Idaho  SIP. 

5.  December  4. 1980— Permits  for 
sources  in  the  Lewiston  TSP 
nonattainment  area  as  well  as 
corresponding  revisions  to  the 
attainment  plan.  Estimated  particulate 
matter  emissions  contained  in  the 
State's  January  15. 1980  submittal  were 
revised  to  correspond  to  permit 
requirements.  Permits  were  submitted 
lor  a  Kraft  pulp  mill  and  two  grain 
terminals. 

6.  February  5, 1981— Revision  to  the 
TSP  attainment  plan  for  Pocafello  and  a 
permit  inadvertently  omitted  from  the 
December  4, 1980  Lewiston  submittal. 
Modification  to  the  Pocatello  plan 
focused  on  correcting  errors  in  the 
emissions  inventory,  adding  a  RACT 
certification,  and  redoing  the  attainment 
demonstration  based  on  allowable 
rather  than  estimated  1982  emissions. 
The  Lewiston  permit  submitted  was  for 
a  wood  products  operation  associated 
with  the  Kraft  mill  addressed  in 
submittal  five  above. 

7.  March  1, 1982— Withdrawal  of  the 
variance  regulation  and  SO,  emission 
regulations  for  lead  and  zinc  smelters. 

Each  of  the  above  mentioned  TSP 
attainment  plans,  required  by  Part  D  of 
the  Act,  contains  (1)  and  ambient  air 
quality  summary.  (2)  emissions 
inventory,  (3)  control  strategy  discussion 
and  demonstration.  (4)  demonstration  of 
RFP,  and  (5)  attainment  demonstration. 
Permits  for  sources  of  particulate  matter 
addressed  in  each  of  those  TSP  plans 
restrict  emissions  from  process  and 
combusion  equipment  as  well  as  fugitive 
emissions. 

C.  Past  Federal  Actions.  Several  past 
EPA  promulgations  are  relevant  to 
todays  action  on  Part  D  SIPs.  The 
Pocatello  plan  includes  emission  limits 
and  other  provisions  promulgated  by 
EPA  in  the  June  9, 1976  Federal  Register 
(41  FR  23203).  The  Silver  Valley  plan 
includes  emission  limits  and  other 
provisions  promulgated  by  EPA  in  the 
Federal  Register  on  November  la  1975 
(40  FR  53588);  December  13, 1979  (44  FR 
72120):  and  January  7, 1980  (45  FR  1419). 

Second,  EPA  approved  the 
transportation  control  plan  portion  of 
the  Boise  CO  attainment  plan  in  a 
rulemaking  published  in  Federal 
Register  oa  October  23, 1980  (45  FR 
70252). 

Two  provisions  in  the  SIP  not  referred 
to  or  affected  by  this  rulemaking  are  (1) 


a  State  submitted  (under  Section  110  of 
the  Act)  EPA  approved  consent  order 
limiting  SO,  emissions  for  Beker 
Industries  in  Conda.  Idaho,  and  (2)  EPA 
promulgated  (under  Part  C  of  the  Act) 
Regulations  for  Preventing  Significant 
Deterioration  of  Air  Quality  (40  CFR 
Part  52.683). 

m 

Under  Section  107  (d)  of  the  Act  EPA 
is  proposing  the  following 
redesignations: 


Silver 

valley. 
Silver 

Valley. 


Poft*- 


SO,... 
TSP... 


deagnalian 


UnttaamUate 

Nonattaiivneni I  Unctassfiable 

J 


,   In  Pocatello.  there  have  been  no 
viola  tions'of  the  NAAQS  for  SO,  during 
the  past  eight  calendar  quarters. 
Therefore,  this  area  meets  EPA's  criteria 
for  a  redesignation  to  attainment 

In  the  Silver  Valley,  a  lax^e  lead  and 
zinc  smelter  has  indefinitely  suspended 
operations.  Since  the  smelter 
commenced  its  phase-down  in  October 
1981,  ambient  TSP  and  SO, 
concentrations  have  dropped 
dramatically.  This  industrial  source  was 
the  only  major  source  of  SO,  and 
particulate  matter  emissicms  in  the 
Valley.  Emissions  horn  all  other  sources 
of  SO,  and  all  other  industrial  sources  of 
particulate  matter  are  insignificant 
compared  to  the  smelter's  emissions. 
EPA  has  concluded  that  the  suspension 
of  operations  at  the  smelter  facility  has 
bad  such  a  significant  impact  on  air 
quality  in  the  Valley  that  data  collected 
prior  to  the  suspension  are  no  longer 
reliable  indicators  of  the  area's 
attainment  status.  Therefore.  EPA  is 
proposing  to  redesignate  the  area  as 
unclassifiabie  for  both  the  SO,  and 
particulate  matter  standards. 

With  the  suspension  of  operations  at 
the  smelter,  attainment  for  both 
standards  appears  certain.  However. 
additional  data  is  needed  to  confirm 
that  the  area  is  in  fact  in  attainment 
EPA  will  be  closely  monitoring  air 
quality  data  and  the  plant's  closure 
status.  Information  available  at  the  end 
of  this  year  will  be  used  to  redesignate 
the  area  to  attainment  or  nonattainment 
as  appropriate. 

It  is  important  to  note  that  a 
designation  change  from  nonattainment 
to  unclassifiabie  would  Uft  the 
construction  moratorium  now  in  effect 
for  this  area  and  eliminate  the  need  for 
an  attainment  plan  required  imder  Part 
D  of  the  Act 


Data  supporting  the  proposed 
redesignations  for  both  Pocatello  and 
Silver  Valley  are  contained  in  the 
docket  and  are  available  for  review  at 
the  locations  listed  in  the 
"ADDRESSES"  section. 

IV.  Plan  Revisiooa 

As  noted  in  the  Background  section  of 
this  notice,  the  State  of  Idaho  will 
resume  a  State-operated  air  program 
provided  that  EPA  approves,  by  August 
1, 1982.  the  SIP  submitted  between 
January  15, 1980  and  March  1, 1982  in 
accordance  with  the  terms  of  the 
enactment  and  Committee  Report 

A.  Summary  of  Proposed  Approval 
Actions.  EPA  proposes  to  approve,  with 
the  limitations  discussed  in  Oris  section. 
Idaho  SIP  submittals  dated  January  15, 
1980,  March  7, 1980,  August  8. 1980. 
October  27. 1980,  December  4, 1980, 
December  23, 1980,  February  5, 1981.  and 
March  1, 1982.  These  submittals,  in 
conjunction  with  the  EPA  promulgations 
and  approvals  discussed  in  Section  n.C 
above,  constitute  the  entire  Idaho  SIP. 

With  respect  to  the  four  submitted 
TSP  control  strategies.  EPA  proposes  to 
conditionally  approve  the  Lewiston, 
Pocatello  and  Soda  Springs  attainment 
plans  pursuant  to  Part  D  of  the  Act  and 
the  Silver  Valley  plan  pursuant  to  the 
requirements  of  Section  110.  Silver 
Valley  approval  is  being  taken  under 
Section  110  and  not  Part  D  because  EPA 
is  also  proposing  in  today's  notice,  as 
discussed  in  Section  III  above,  to 
redesignate  Silver  Valley  to 
unclassifiabie  (from  nonattainment)  for 
TSP.  Note  that  for  Pocatello  and 
Lewiston,  proposed  approval  is  based 
on  additional  studies  and  control  of 
nontraditional  sources  as  needed.  EPA 
is  now  working  on  these  studies  and 
Idaho  will  assume  responsibility  for 
completing  these  actions  when  the  State 
air  program  is  reinstated. 

As  stated  in  Secfion  II.B  of  today's 
notice,  the  State  withdrew  its  submittal 
of  regulations  1-1851  through  1-1868 
which  represented  the  SO,  control 
strategy  for  the  Silver  Valley  attainment 
plan.  As  also  stated  earlier,  EPA  is 
proposing  to  redesignate  Silver  Valley  to 
unclassifiabie  (from  nonattainment)  for 
SOi  Therefore,  EPA  is  proposing  to 
approve  the  remaining  emissions 
inventory  and  air  quality  data  sections 
.  of  this  SO,  plan  under  section  110  rather 
than  Part  D  of  the  Act. 

The  content  of  the  Idaho  SIP  and 
changes  produced  by  these  proposed 
revisions  are  shown  in  the  table  found 
in  subsection  D  of  this  section. 

B.  Approval  With  Certain 
Understandings.  Several  regulations 
contained  language  that  allowed 
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interpretations  or  latitude  which,  if 
exercised  beyond  certain  points,  could 
produce  results  contrary  to  requirements 
of  the  Act.  These  uncertainties  were 
clarified  in  a  letter  from  EPA  to  the 
Idaho  Legislature  dated  February  24. 
1982  and  a  letter  from  the  IDHW  to  EPA 
dated  March  1, 1982.  Therefore,  EPA 
proposes  to  approve  the  following  ndes 
with  the  identified  stipulations  and 
understandings: 

1.  Rule  1-1006  ("Upset  Conditions. 
Breakdown") — ^Application  of  this  rule 
will  be  compatible  with  Clean  Air  Act 
objectives.  The  State  affirmed  this 
position  in  its  March  1. 1982  letter  and 
further  stipulated:  "The  burden  of  proof 
that  excess  emissions  are  unavoidable 
due  to  start  up,  shut  down,  upset,  or 
malfunction  is  on  the  industry.  If  such 
proof  is  not  provided  through  the 
required  reporting  process,  a  violation  is 
deemed  to  have  occurred.  Frequent 
repetitive  exceedances  are  not  allowed 
by  this  regulation."  It  is  EPA's 
understanding  that  the  State  is  clarifying 
its  operating  procedures  to  achieve  the 
intent  stated  above. 

2.  Rule  1-1900.01  ("Alternative 
Emission  Limits") — Individual  "bubble" 
permits  developed  pursuant  to  the  rule 
will  be  submitted  to  EPA  as  SIP 
revisions.  EPA  will  approve  such 
permits  provided  that  the  permits: 

(a)  Are  consistent  with  Idaho  rules  1- 
1327. 1.1328. 1.1329, 1-1330  (process 
weight  rate  emission  limitations), 

(b)  Are  consistent  with  approved  and 
applicable  SIP  control  strategies, 

(c)  quantify  the  allowable  emission  for 
each  point  of  emission, 

(d)  Are  enforceable, 

(e)  Limit  trade-offs  between  sources  to 
the  same  criteria  pollutant. 

(f)  Do  not  allow  an  existing  source 
within  a  facility  to  violate  an  applicable 
NSPS  under  Section  111  of  the  Act  or 
allow  an  increase  in  emissions  of 
pollutants  regulated  under  Section  112  of 
the  Act. 

(g)  Are  adopted  with  administrative 
procedures  applicable  to  SIFs. 

The  applicable  SIP  control  strategies 
referred  to  in  item  (b)  above  include 
requirements  that  major  facilities  meet 
BACT  and  LAER.  EPA  will  approve 
permits  provided  that  they  maintain 
BACT  and  LAER  limitations.  Further, 
paragraph  (b)  of  Rule  1900.01  requires 
that  "there  will  be  no  degradation  in  air 
quality."  EPA  interprets  this  provision  to 
mean  that  permits  containing  bubble 
applications  must  demonstrate  that 
there  will  be  no  new.  or  exacerbations 
of  existing,  violations  of  NAAQS.  As 
part  of  the  agreement  between  the  State 
and  EPA.  the  State  intends  to  seek 
authority  to  administer  Part  C, 
Prevention  of  Significant  Deterioration 


(PSD)  requirements.  Until  that  is 
accomplished.  EPA  will  continue  to 
administer  the  PSD  regulation  in  Idaho, 
including  protection  of  PSD  increments 
affected  by  Idaho  bubble  permits. 
Finally,  the  State  has  identified 
development  of  a  generic  bubble  permit 
regulation  consistent  with  EPA  policy  as 
a  priority  activity  since  permits  covered 
by  such  a  generic  rule  would  not  have  to 
be  submitted  as  SIP  revisions. 

3.  Rules  l-1003.03(b).  1-1003.04.  and  1- 
1906.08  (permit  requirements) — A  permit 
to  construct  or  modify  and  an 
opportunity  for  public  comment  shall  be 
provided  for  each  new  major  stationary 
source  and  major  modiHcation.  An 
opportunity  for  public  comment  shall  be 
provided  for  any  other  source  or 
modification  which  will  have  a 
significant  impact  on  air  quality. 

4.  Rule  1906.01  ("LAER 
Requirements") — ^As  was  intended  by 
the  State.  LAER  shall  apply  where  rule 
conditions  .01(a)  (source  location 
requirements)  and  .01(c)  (cut-off  date  for 
commencement  of  construction)  are  met 
or  .01(b)  (air  quality  considerations)  and 
.01(c)  are  met  The  State  also  agreed  to 
make  the  corresponding  correction  to 
the  rule  and  submit  it  as  a  SEP  revision. 

5.  Rule  1-1906.07  ("Emission 
Banking") — ^ince  an  emission  banking 
provision  is  identified  but  no  program  or 
procedures  provided,  the  State  has 
agreed  to  submit  all  applications  of  the 
emission  banking  provisions  to  EPA  as 
SIP  revisions.  If  the  State  adopts 
banking  procedures,  the  need  to  submit 
individual  banking  actions  can  be 
eliminated. 

6.  Rules  1-1010  and  1-1803  (Source 
test  procedures) — Any  substantive 
revisions  to  the  formally  adopted  source 
test  procedures  manual  (dated  1977)  will 
be  submitted  to  EPA  for  approval. 

7.  Definitions: 

a.  Administrator — As  used  in  the 
State  rules,  the  term  means  Director  of 
the  IDHW. 

b.  Source/Facihty  (1.002.67/1.002.32)— 
The  State  defines  "facility"  as  EPA 
defines  "source"  and  vice  versa.  This  is 
not  a  problem  except  that  the  terms  are 
not  used  consistently  in  different 
regulations.  The  occasional  oversight  of 
using  these  terms  interchangeably  will 
be  corrected  by  the  State. 

c.  Fugitive  Dust  (1-1002.34)— It  is  the 
State's  intent  that  this  definition  shall 
not  preclude  or  interfere  with  requiring 
control  of  fugitive  particulate  emissions 
from  industrial  sources.  Further,  it  is 
recognized  that  the  Act  requires,  in 
certain  instances,  application  of  RACT 
in  controlling  particulate  fugitive 
emissions  from  industries. 

8.  Part  D  New  Source  Review  Rules. 
The  Idaho  NSR  rules  were  designed  to 


satisfy  the  EPA  requirements  as  they 
existed  in  1979,  speciflcally  the  Offset 
Interpretive  Ruling  (40  CFR  Part  51. 
Appendix  S.  January  16. 1979)  and  the 
General  Preamble  for  Part  D  SIPs  (44  FR 
20372.  April  4. 1979).  Since  adoption  and 
submittal  by  the  State,  EPA  regulations 
for  Part  D  NSR  programs  (40  CFR  ^ 

51.1B(j))  have  been  promulgated  in 
response  to  court  decisions  (45  FR  31307, 
May  13. 1980  and  45  FR  52676.  August  7, 
1980).  As  a  result,  a  number  of  State 
provisions  differ  from  current  EPA 
requirements.  Some  of  these  differences 
are  addressed  in  the  "Approval  with 
Certain  Undecstandings  and  Conditional 
Approval"  sections  of  this  proposed 
action.  Several  other  differences  are 
discussed  in  the  Technical  Support 
Document  ('TSD'T  which  presents 
EPA's  rationale  for  approving  the  new 
source  review  rules.  The  TSD  has  been 
placed  in  the  docket  and  is  available  for 
inspection  at  the  locations  listed  in  the 
"ADDRESSES"  section  of  this  notice. 

As  explained  in  greater  detail  in  the 
TSD,  several  of  these  differences  have 
been  addressed  by  specific 
interpretations  of  the  State's  rules. 
EPA's  proposed  approval  is  also  based 
in  part  on  the  State's  commitment  to 
review  and  revise  its  new  source  review 
rules  within  nine  months  of  EPA's  final 
approval  in  order  to  satisfy  the 
requirements  of  40  CFR  51.18(j).  This 
commitment  was  incorporated  into  the 
Idaho  Legislature's  Special  Air  Quality 
Committee  Report,  which  is  referenced 
in  the  March  1982  enactment.  In 
addition.  EPA  has  reviewed  the  State's 
program  and  recent  permitting  history, 
and  concluded  that  tfie  differences  are 
not  expected  to  cause  any  adverse 
impact  on  air  quality  before  the  State 
completes  its  review  and  revision. 

C.  Conditional  Approval.  EPA 
proposes  to  approve  the  total  suspended 
particulate  (l^P)  attainment  plans  and 
regulations  developed  pursuant  to  Part 
D  of  the  Act  and  to  approve  several 
definitions  only  on  the  condition  that 
specific  revisions  or  actions  are 
completed  within  nine  months  from  the 
date  EPA  publishes  final  rulemaking  on 
this  subject  These  conditions  are 
discussed  below. 

l.TSP  Attainment  Plans— The  State 
must  update  statistical  data  in  the  plan 
for  each  of  the  TSP  nonattainment 
areas.  Information  is  to  include,  as 
required  by  Section  172  of  the  Act. 
emission  inventories,  updated  air 
quality  summaries,  and  revised  RFP 
curves  showing  adequate  progress 
toward  attainment  of  NAAQS. 
Emissions  inventory  data  shall  be 
comprehensive  and  accurate  and  shall 
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include  both  current  and  projected 
emissions. 

2.  Alternatives  Analysis— The  State 
must  adopt  and  submit  to  EPA  a 
regulation  which  requires,  consistent 
with  section  172(b)(ll)(A)  of  the  Act 
"an  analysis  of  alternative  sites,  sizes, 
production  processes,  and 
environmental  control  techniques."  TTiis 
regulation  would  apply  to  the  permitting 
process  for  construction  or  modification 
of  a  major  CO  emitting  facility  in  the 
Boise  nonattainment  area. 


21101 


3.  Definitions: 

a.  "Emission  Standard" — In  order  to 
be  consistent  with  the  definition  of 
"emission  limitation"  found  in  section 
302(k)  of  the  Act,  the  term  "emission 
standard"  must  be  modified  to  clearly 
require  "continuous  emission 
reduction." 

b.  "Major  Facility"  and  "Major 
Modification" — For  consistency  with  40 
CFR  51.ia(j).  the  State  must  use  the 
same  "allowable  emission"  cut-off  for 
CO  as  for  other  criteria  poUutants  or 


COrrTENT  OF  THE  IDAHO  SIP 


must  define  major  facility  and  major 
modification  in  terms  of  "potential  to 
emit"  not  to  exceed  100  tpy. 

D.  SIP  Content  The  content  of  the 
Idaho  SO*  and  changes  produced  by 
these  proposed  revisions  are  shown  in 
the  taWe  below.  Tire  term  "Old 
Designation"  refers  to  identification  of 
sections  or  regulations  in  the  current 
approved  SIP.  "New  Designation" 
identifies  corresponding  or  new 
elements  in  the  submitted  SIP  revision 
being  acted  on  today. 


21102 


Federal  Register  /  Vol.  47.  No.  95  /  Monday.  May  17.  1982  /  Proposed  Rules 


Content  of  the  Idaho  SIP— Continued 
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Sections.. 

Goction  4 .. 

Sections.. 

Section  6 .. 

Socbon  8  » 

Section  » 

Section  10 

Section  11 

Regutalion  B .. 
Regulation  C .. 
Regulation  0.. 
Regulation  £... 
Regulation  F... 
Regulation  G.. 
Regulation  H.. 


Regulation  I..... 
Regulation  J. „ 
Regulation  K .. 
Regulation  L... 
Regulation  M.. 
Regulation  N.. 
Regulation  0.. 
ReguMion  P... 
Regulation  Q.. 
Regulation  T... 


Regulation  U 

40  CFR  SecHont  5^67S, 
52677  and  52.680  (EPA 
promulgation  41  FR  23202). 

Betier  Industries  1973  Con- 
sent Order. 

40  CFR  52.683  (EPA  promul- 
gahons  43  FR  26410  and 
45  FR  52676. 

Chapter  X _ 

Oiapter  XI 


Copter  XII.. 


1002.70.. 
1002.72.. 
1002.73.. 
1002.74.. 
1002.75.. 
1002.75.. 
1002.12.. 
1002.71.. 
1002.44.. 
1002.55.. 
1002.25.. 

1002.21  . 
100^1S.. 
1002  76.. 
1002.09.. 
1002.29:. 
1002.43.. 
1002.04.. 
1002.15.. 
1002.26.. 
1-1003... 


1-1006 ~ 

1-1006 

1-1008 

1-1009 - 

1-1010 

1-1011 

1-1052  through  1-1055.. 

1-1101  through .... 

1-1151  through  1-1153.. 

1-1201  and  1-1203 

1-1251  and  1-1252 

1-1301 

1-1327  through  1-1330.. 

1-1351  through  1-1353.. 

1-1401  and  1-1402 

1-1451  and  1-1452 „„ 

1-1501  through  1-1503. 
1-1551  through  1-1553.. 
1-1601  through  1-1605.. 
1-1651  through  1-1662.. 


1-1751  through  1-1755 .. 
1-1900  through  1-1906.. 


1-1955  through  1-1968 

Sam*. — 


Same. 


Same 


Chapter  v.... 
Chapter  VII.. 


Chapter  VI.. 


Subiect 


Standanl  cond  . 
Tme  interval ..._ 
TRS 


Ringlemann  smoke  chart 

Uncontrolled  emission ._ 

Wigwam  twmer  (definitiona) 

Background  level _-.. 

Stationary  louroe 

IModitication ....._ 

Pilot  plant 

Department _~ 

Indirect  source — 

Constructkw „ 


Commerv^  construcHon  or  modtficatton... 

Urt>anjzed  area 

Ambiem  nr  quality  violalion _._„.. 

Emission  standard  violation _» 

MaWunction 

Air  pollution  souroa  pamM ... — 

Board _ — 

Direclor „_ 


Registration  and  parmil  proeadurat  tor  ttationaiy 

Pennrt  procedures  tor  indiract  aouroes —_ 

Reporting _ '. __.„_. 

Scheduled  maintananc* -... 

Circumvention . „.„.....„«.... 

Total  complianc* 


Sampling  and  artalytical  procedures 

Provisions  governing  specific  activities .. 

Air  pollution  episode* - 

Ambient  air  quality 

Open  burning 

Visit)le  emissions -.„ 

Fugitive  dust  control .. 


Particulate  emission  Iroffl  fuel  burning  aquipmenL. 
Particulate  matter  from  processing  equipment „ 


SuHur  content  of  lual* .„ _. 

Fknnde  enMsion -..„ 

Odors 

Particulate  mattar  Irom  indneratora.. 

Motor  vehicle  emission* 

Hot  mix  asphalt  plants 

Kralt  pulp  mills 

Wigwam  burner* 

Rendenng  plant* . 

Source  operating  permits - 


New  source  pertormance  standards - 

Regulations  for  control  of  SOi  emissions  Irom  sulfuhc  uai 
plants  (J.  R.  Simplot  Co.  Pocatelto). 


SOi  amission  Nmitation.. 


Significant  deterioration  of  air  quality .. 


Source  surveWanca 

Approval  procedures  for  new  and  modified  aoufca* .. 


Substantive  change 


Emergency  episode  plan.. 


None. 

Withdrawn 

"ModHicalion"  added. 

None. 

None. 

None. 


None. 

Permit  requirements  lor  nonattainment  areas  added. 

Not  in  new  SIP. 

None. 

Upset  and  breakdown  provisions  added. 


None. 

Procedures  manual  devetoped. 

None. 

CO.  03  and  NO.  added. 


None. 

40%  to  20%  opacity  lor  most  existing  sources. 
From  "where  possible"  to  "wfwre  practicai." 
(1)  From  lt>s/BTU  to  grains/scf.  (2)  Hem  rules  by  fuel  type 
MIore  restnctve  tor  large  sources:  somewhat  less  restrictive 
for  sources  smaller  than  2000  Ibs/hr. 


None. 


Special  provisions  lor  portable  plants  are  deleted. 


Deleted 

None. 

Added  a  "bubl>le"  provision  and  "Permit  Requirements  in 

Non-attainment  Areas." 
More  restrictive  particulate  starKlaid  for  new  incinerators. 
None. 


Nona. 


None. 

Replaced  with  description  of  regulations  and  process  lor 
leviewmg  new  and  modified  sources  impacting  nonattain- 


Revised  program  descnption  and  added  area  specific  con- 
tingency, plans. 


E.  Continuity  of  Regulations.  In 
conjunction  with  the  proposed  approval 
of  the  recodified  and  revised  Idaho  SIP, 
EPA  is  proposing  to  rescind  the  SIP 
currently  in  effect  except  those 
Regulations  containing  actual  emission 
limits.  These  limits  would  remain 
applicable  and  enforceable  to  prevent  a 
source  from  operating  without  controls 
or  under  less  stringent  controls,  while 
moving  toward  compliance  with  the  new 
regulations  (or,  if  it  chooses,  challenging 
the  new  regulations}.  The  old  limits  will 
be  rescinded  when  affected  sources 
achieve  compliance  with  new  limits 
proposed  for  approval  in  this  Notice. 


F.  Withdrawal  of  Rulemaking.  EPA 
proposes  to  withdraw  proposed 
rulemaking  published  on  July  16, 1981 
(46  FR  36869).  This  action  dealt  with 
those  rules  necessary  for  EPA  to 
temporarily  manage  the  Idaho  air 
program. 

IV.  Call  For  Comments 

Interested  parties  are  invited  to 
comment  on  all  aspects  of  this  proposal. 
Comments  should  be  submitted, 
preferably  in  triplicate,  to  the  address 
listed  in  the  front  of  this  Notice.  Pubhc 
comments  postmarked  by  June  16, 1982 
will  be  considered  in  any  fmal  action 
EPA  takes  on  this  proposal. 

Under  Executive  Order  12291.  today's 
action  is  not  "major."  It  has  been 


submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review.  Any 
conmients  from  OMB  to  EPA,  and  any 
EPA  response,  are  available  for  public 
inspection  at  the  addresses  hsted  above. 

Under  5  U.S.C.  Section  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  and  redesignations  do  not 
have  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709). 

List  of  Subjects  in  40  CFR  Part  52 

Air  Pollution  control.  Ozone.  Sulfur 
oxides,  Nitrogen  dioxide.  Lead. 
Particidate  matter.  Carbon  monoxide. 
Hydrocarbons. 
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(Sections  107(d).  110, 171. 172  and  301(a)  of 
the  Clf  an  Air  Act  (42  U.S.C  7407(d),  7410(a), 
7501.  7502  and  7e01{a)) 

Dated:  May  10, 1982. 
John  R.  SpMicer. 

Regional  Administrator. 

jFR  Doc.  az-13343  Rled  5-l*-«2:  8:45  ami 
aiUJMQ  COOC  •560-fiO-M 


40  CFR  Part  228 

IWH-FRL-2095-5J 

Ocean  Dtimping;  Proposed 
Designation  of  Site 

Correction 

In  the  isue  of  Wednesday.  May  5, 
1982.  on  page  19382.  in  the  first  column, 
a  correction  regarding  FR  Doc.  82-11524 
app>eared,  however  it  must  be 
disregarded  because  it  was  mislabeled 
and  contained  other  inaccuracies. 

For  the  correct  information,  see  the 
issue  of  Thursday.  May  13. 1982,  page 
20639. 

BILUNG  OOOC  1SOS-01-II 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtti  Care  Financing  Administration 

42  CFR  Part  406 

Medicare  Program;  Services  Covered 
Under  Automot>iie,  Liability,  and 
Employer  Group  Healtli  insurance 

AOENCV:  Health  Care  Financing 
Administration.  HHS. 
ACTION:  Proposed  rule. 

summary:  The  Health  Care  Financing 
Administration  is  proposing  regulations 
dealing  with  services  covered  under 
automobile  medical,  no-fault,  or  liability 
insurance  and  services  to  end-stage 
renal  disease  beneHciaries  who  are  also 
insured  under  employer  group  health 
plans 

These  rules  are  required  by  sections 
953  of  the  Omnibus  Reconciliation  Act 
of  1980  which  excludes  from  Medicare 
coverage  any  services  for  which 
payment  has  been  made  or  can 
reasonably  be  expected  to  be  made 
under  an  automobile  or  liabiUty 
insurance  policy  or  plan  or  imder  no- 
fault  insurance,  and  section  2146  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1981  which  makes  medicare  benefits 
secondary  to  benefits  payable  under  an 
employer  group  health  plan  for  services 
furnished  to  end-stage  renal  disease 
beneficiaries  during  a  specified  period  of 
up  to  12  months. 

The  intent  is  to  conserve  Medicare 
funds  and  prevent  duplicate  payments 
by  Medicare. 


date:  In  order  to  ensure  consideration, 
comments  should  be  mailed  by  July  16 
1982. 

ADDRESSES:  Address  comments  to: 
Administrator.  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  P.O.  Box  17073, 
Baltimore,  Maryland  21235. 

You  may  prefer  to  deliver  your 
comments  to: 

Health  Care  Financing  Administration, 
Room  309-G,  Hubert  Humphrey  Bldg., 
200  Independence  Ave.,  S.W.. 
Washington,  D.C.;  or 

Health  Care  Financing  Administration, 
Room  789,  East  High  Rise  Bldg.,  6325 
Security  Boulevard,  Baltimore. 
Maryland. 

In  commenting,  please  refer  to  BPP- 
164-P.  Comments  will  be  available  for 
public  inspection  beginning 
approximately  two  weeks  fixnn  today,  in 
Room  30&-G  of  Our  offices  at  200 
Independence  Ave.,  SW.,  Washington, 
D.C.  on  Monday  through  Friday  8:30  a.m. 
to  5  p  jn.  ((202)  245-7890). 
FOR  FURTHER  WrORMATKHi  CONTACT: 
Herbert  Pollock  (301)  5g4-497a 
SOPPI^MENTARV  INFORMATION:  The 

proposed  amendments  would  provide  as 
follows: 

1.  With  respect  to  services  covered 
under  automobile  medical  or  no-fault 
insuranoe,  Medicare  would  pay  only  if 
private  insurance  payment  would  be 
delayed,  and  would  recover  when  the 
private  insurer  paid. 

2.  For  services  covered  under  liability 
insurance,  Medicare  would  pay  and 
recover  when  payment,  or  a  judgment  or 
settlement  was  obtained. 

3.  For  services  furnished  to 
beneficiaries  entided  solely  on  the  basis 
of  end-stage  renal  disease  (EBRD) 
Medicare  would  be  the  secondary  payer 
if  those  services  were — 

•  Furnished  during  a  specified  period  of 
up  to  12  months;  and 

•  Covered  under  an  employer  group 
health  plan.  If  employer  plan 
payments  were  substantially  less 
prompt  than  Medicare,  Medicare 
would  make  conditional  payments 
and  recover  when  the  employer  plan 
paid. 

Statutory  Basis 

Section  953  of  the  Omnibus 
Reconciliation  Act  of  1980  (Pub.  L  96- 
499)  amended  section  1862(b)  of  the 
Social  Security  Act  to  exclude  from 
Medicare  coverage  any  services  for 
which  payment  has  been  made  or  can 
reasonably  be  expected  to  be  made 
under  an  automobile  or  liability 
insurance  policy  or  plan  (including  a 
self-insured  plan)  or  under  no-fault 
insurance. 


Section  2146  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L  97- 
35)  further  amended  section  1862(b)  of 
the  Act  to  make  Medicare  benefits 
secondary  to  benefits  payable  under  an 
employer  group  health  plan  for  services 
furnished  to  an  end-stage  renal  disease 
beneficiary  during  a  12-month  period 
that  begins  with  &e  earlier  of — 

•  The  month  in  which  the  individual 
initiates  a  regular  course  of  renal 
dialysis;  or 

•  If  the  individual  redeves  a  kidney 
transplant,  the  first  month  in  «^ch  be 
or  she  coidd  become  entided  to 
Medicare  on  that  basis. 

This  provision  does  not  apply  to 
individual  poUdes. 

Under  section  1862(b),  any  Medicare 
payment  for  an  item  or  service  is 
conditioned  on  reimbursement  to  the 
appropriate  trust  fund  (the 
supplementary  medical  insurance  trust 
fund  or  the  hospital  insurance  trust 
fund)  when  notice  or  other  information 
is  received  that  payment  has  been  made 
under  automobile  medical,  no-fault,  or 
liability  insurance,  or,  in  the  case  of  an 
ESRD  benefidary,  under  an  employer 
group  health  plan. 

"Vha  two  amendments  also  authorize 
OS  to  waive  recovery  in  an  individoal 
claim  if  we  determine  that  the 
probability  of  rvcovery  of  the  amount 
involved  does  not  justify  pursuit  of  the 
daim. 

Basiciasues 

He  basic  issues  we  considered  during 
the  development  of  the  proposed 
regulation  are  discussed  below: 

Issue:  Whedier  Medicare  benefits 
would  be  secondary  even  when  the 
private  insurance  policy  or  plan  states 
that  its  benefits  are  secondary  to 
Medicare  or  otherwise  exdudes  or 
limits  its  payments  to  Medicare 
benefidaries. 

A  number  of  jurisdictions  have  no- 
fault  laws  that  through  varying 
language,  provide  that  the  no-fault 
insurers  pay  only  supplementary 
benefits  if  benefits  are  payable  under 
Medicare.  Some  of  these  jurisdictions 
lower  no-fault  premiums  for  the  elderly 
to  compensate  for  the  antiduplication 
provision.  Certain  automobile  medical 
insurance  pohcies  also  specify  that 
payment  will  not  be  made  if  Medicare 
benefits  are  payable.  Most  employer 
group  health  plans  provide  coverage 
that  only  supplements  Medicare.  Under 
the  proposed  regulations.  Medicare 
would  be  secondary  even  if  the 
automobile  policy,  no-fault  law,  or 
employer  plan  contains  a  provision 
making  its  benefits  secondary  to 
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Medicare.  Our  interpretarticMi  of  sections 
953  of  Pab.  L  96-499  and  2146  of  Pub.  L. 
37-35  is  coBsiBteQt  with  the  cx>8t'Savins 
objectives  of  these  ;^ovi«ons  and 
eliminatefl  inceatives  for  States  and 
insuraBoe  plaaa  to  provide  ooverage  that 
only  supplements  Medicare. 

Ilie  Legislative  history  of  sections  953 
and  2146  indicates  that  it  was  the  inteat 
of  Congress  that  Medicare  be  the 
secondary  payer  if  services  are  also 
covered  by  private  insurance.  The 
Report  of  the  House  Conunittee  on  the 
Budget  to  accompany  the  Reconriiiation 
Bfll  H.R.  7765  (Report  No.  96-1167,  July 
21, 1980)  contains  tfte  following  iangoage 
on  page  389: 

Under  Title  XVDI.  Medicare  will  have 
residual  rather  than  primary  liability  for  the 
payment  of  services  required  by  a  beneficiary 
as  a  result  of  an  iI^ury  or  iUiaess  sustained  in 
an  auto  accident  where  payment  for  the 
provision  of  such  servioes  can  also  be  made 
under  an  automobile  insurance  policy*  *  * 

Under  present  law.  medicare  is  the  primary 
payor  (except  where  a  workmen's 
compensation  program  is  detemined  to  tie 
responsible  ior  payments  for  needed  medical 
services)  for  hospital  and  medical  services 
received  by  b^ie&ciaceA.  This  is  true  even  in 
cases  in  which  a  beneficiary's  need  for 
services  is  related  to  an  injvy  or  illness 
sustained  in  an  auto  accident  and  the 
services  could  have  been  paid  for  by  a 
private  insurance  carrier  under  flie  terms  of 
an  automobile  insurance  policy.  As  a  resoh, 
modicare  has  served  to  relieve  private 
insurers  of  obligatians  to  pay  the  coats  of 
medical  care  in  cases  where  there  would 
otherwise  be  Hability  under  the  private 
insurance  contract.  The  original  ooacems 
that  prompted  inclusion  of  this  program 
policy  in  the  law — the  administratrve 
difficulties  involved  in  ascerteinins  private 
insurance  habihty  and  the  attendant  delays 
in  payments — no  longer  justify  retaining  fte 
policy. 

Senate  Finsnce  Comnrittee  Report  No. 
97-139.  July  1, 1981,  p.  489,  noted  that 
most  employer  group  heallli  plans 
preclude  payaent  if  Hen  U  MetScare 
coverage  and  added  that  the  porpose  of 
the  Committee's  bill  was  to  change  &e 
coordination  of  benefits  relation^ips 
between  Medicare  and  any  private 
coverajie  that  is  present  at  the  onset  of 
E^ID. 

■n>e  bill  changes  the  benefit  coordination 
airangements  between  the  medicare  end- 
stage  renal  program  and  any  other  heahh 
beaefits  '  *  *  by  making  any  private 
coverage  primary  to  medicare  for  an  initial  12 
moBths  after  the  beneftciary  is  determined 
eligible  for  medicare  coverage  under  the  end- 
stage  renal  provisions  *  *  * 

The  committee  expects  physicians  and 
pnrviders  and  suppliers  of  health  services  to 
end-stage  renal  patients  to  recognize  that  the 
purpose  of  4«i  prwtsion  is  only  to  change 
the  coordiBOtioD  of  foenents  relationships 
between  medicare  and  private  heahh  hene&t 
coverage  to  ^fae  aKtent  that  any  private 


coverage  is  presort  at  the  onset  of  end-stage 
renal  disease.  ReiAbursement  for  covered 
expenses  for  care  of  such  patients  is  still 
assured,  through  the  apporiionment  of  such 
expenses  between  private  plans  and 
medicare  will  be  somewhat  diffeent  for  fte 
intial  t2-month  coverage  of  those  patients 
who  have  o&er  health  benefit  coverage. 
Therefore,  the  commitlee  expects  (hat  n* 
end-sta^  renal  patients  will  be  denied 
needed  care  or  services  by  reason  of  the 
enactment  of  this  coordination  of  benefits 
provision.  TTie  committee  intends  that  the 
provision  would  notresuh  in  a  redaction  in 
medicare  faenefieianes  combined  protection 
under  the  medicare  and  private  insuranoe 
prograiM. 

PhII  implementBtion  of  setTtion  1882(b) 
to  effect  congressional  intent  requires 
that  Medicare  be  made  the  secondary 
payer  even  if  an  insurance  policy  or  no- 
fault  iaw  contains  a  Medicare 
nonduplicatKHi  clause.  This  lesult  would 
not  do  violence  to  the  provisions  in  no- 
fault  laws  or  insurance  policies,  since 
they  typically  attempt  to  create 
coverage  secondary  to  whatever 
Medicare  coverage  may  exist  Thos,  the 
lansiiBge  of  the  policies  and  lews 
assumes  that  Medicare  coverage  mi^^t 
be  eicpanded  or  contracted  and  that  the 
Boape  of  coverage  under  the  pdhcy  or 
no-fault  law  would  be  changed 
accordingly.  Here,  section  1862(b) 
contemplates  that  Medicare  tvill  not  pay 
benefits  that  are  also  covered  by 
insurance  and  tiaerefore  contracts  the 
scope  of  Medicare  ooverage.  By  its  own 
terms,  a  nonduplication  clause  wonld 
ordinarily  not  be  invoked,  since,  by 
virtue  of  the  «xi9leBce  of  the  insurance 
policy  or  no-fault  law.  Medicare 
coverage  would  not  exist 

Moreover,  even  if  a  Medicare 
aonduplicatioo  dause  were  not  made 
inapplicable  by  its  own  terms,  it  wonld 
properly  be  overriden  by  section 
1862(b).  Insurance  policies  sometimes 
IncliKie  proviaioos  intended  to  make 
them  secondary  to  any  other  ineuraace, 
or  void  if  other  ixisurance  exists.  These 
"other  insurance"  clauses  are  not 
favored  in  the  law  and  are  construed 
accordingly.  See  Appleman.  Inaurance 
Law  and  Practice,  chapter  204  (1979).  By 
the  same  tc^cen,  a  provision  in  an 
insurance  policy  or  State  law  attempting 
to  make  coverage  secondary  to 
Medicare  caimot  override  a  Federal 
statue  estafaliafaing  the  opposite  priority. 
We  beierve  dMi  prsiviBioiu  intended  to 
limit  coverage  when  Medicare  is 
available  are  iaeflactsve  luider  the 
amendments  ts  section  18e2(b). 

Mte  osaaidered  «4i^her  our  proposed 
inteifBatetian  of  tke  antwidiiiiesitt  would 
violate  the  MoCorran-Peri^usan  Act 
That  tmAmeaBetrnt  to  the  several  States 
the  rij^  to  aegabte  the  business  of 
insurance  and  provides  that  no  Federal 


law  shaU  be  conetrued  to  invalidate, 
impair,  or  supersede  any  State  law  for 
regulating  insurance  unless  the  Federal 
statute  specifically  relates  to  the 
business  of  insurance  (15  U.S.C.  1012). 
Since  the  amendments  to  section  1862(b] 
plainly  relate  te  the  business  of 
insurance,  however,  the  McCarran- 
Ferguson  Act  is  in  no  way  contravened. 

With  respect  to  the  ESRD  provisions, 
we  considered  whether  the  tax 
provision  (an  employer  may  not  take  a 
tax  deductioo  for  the  expenses  of  a 
group  health  plan  that  differentiates 
between  bene^ts  to  ESRD  patients  and 
benefits  to  others)  shows  that  Congress 
intended  to  discourage  (rather  than 
prevent)  enq>loyers  from  making  their 
heahh  benefits  secondary  to  Medicare 
benefits. 

We  agree  that  Congress  did  not  intend 
to  prevent  employers  from  using  a  group 
health  plan  that  does  not  cover  ESRD 
services  (at  the  expense  of  losing  the  tax 
deduction).  However,  practically  all 
employer  group  health  plans  make  their 
bosefits  secondary  to  Medicare.  Since 
section  2146  is  clearly  aimed  at  making 
Medicare  secondary,  the  provision 
would  have  little  if  any  application  or 
coat-saving  effect  if  interpreted  te  mean 
that  Medicare  would  continue  paying 
primary  benefits  if  the  employer  plan 
provided  benefits  which  only 
supplemented  Medicare. 

The  tax  provision  of  section  2146, 
shows  that  Congress  intended  to 
encourage  employer  groop  health  plans 
to  accept  responsibility  for  services 
required  by  EBRD  patients.  In  this 
respect,  the  Senate  Finance  Committee 
Report  noted  thfft  most  group  health 
phtoB  preclude  payment  if  there  is 
Medicare  coverage,  and  added  that  the 
purpose  of  the  Committee's  bill  was  to 
change  the  coordination  of  benefits 
rdatioDships  between  Medicare  and 
any  private  coverage  that  is  present  at 
the  onset  of  ESRD. 

Issue:  Whether  the  period  of 
secondary  benefits  for  ESRD 
beneficiaries  would  be  12  months  or 
less.  We  cotraidered  interpreting  section 
2146  as  requiring  Medicare  to  be 
Secondary  to  the  employer  group  health 
plan  for  ^  first  12  months  of  an 
individual's  entitlement  based  solely  on 
ESRD.  This  aHemative  would  be 
suppoiled  by  4m  Senate  Budget 
Committee  Report  (R^xnt  No.  97-139, 
)BDe  17, 19B1),  «^ch  states,  on  page  469. 
that  tiiabM  would:  "make  *  *  *  private 
coverage  primary  to  Me<ficare  for  an 
initial  pmiad  «tf  12  nwwiths  after  the 
beneficiary  is  determined  eligible  for 
Medicaw  *  *  **• 

Hqawrat.  Ilie  iaw  states  that  the  12- 
month  period  begins  with  the  first  month 
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of  renal  dialysis.  Medicare  entitlement 
generally  begins  with  the  4th  month  of 
dialysis  because  there  is  a  3-month 
waiting  period  that  is  waived  only  if  the 
patient  begins  training  for  self-dialysis. 
Therefore,  an  individual  who  became 
entitled  after  a  Waiting  period  would  be 
entitled  only  during  the  last  9  months  of 
the  12-month  period.  The  regulations 
provide  that  Medicare  will  be  secondary 
payer  for  those  9  months.  They  also 
provide  for  a  shortened  period  of 
secondary  payment  if  delay  in  filing  an 
application  delays  entitlement.  {Under 
the  law,  an  application  may  not  be 
retroactive  for  more  than  12  months.) 

Issue:  Whether  to  deny  Medicare 
payments  routinely  or  pay  and  recover 
later  from  the  private  insurer. 

Under  automobile  medical  or  no  fault 
insurance,  payment  can  frequently  be 
foreseen  with  reasonable  certainty.  In 
such  cases,  the  question  arises  of 
whether  to  make  payments  and  later 
seek  recovery,  or  to  withhold  Medicare 
payments  in  the  expectation  that 
insurance  payments  will  be  made.  A 
policy  of  paying  and  recovering  later 
appears  to  be  supported  by  the  Senate 
Finance  Committee  Spending  Reduction 
Recommendations  for  fiscal  year  1981 
(CP-96-36,  June  25, 1980)  which  state,  on 
page  42: 

Medicare  would  pay  for  the  patient's  care 
in  the  usual  manner  and  then  seek  to  be 
reimbursed  by  private  insurance  after,  and  to 
the  extent  that,  liability  has  been  determined 

With  respect  to  automobile  medical 
and  no-fault  insurance,  however,  we  do 
not  believe  that  this  suggestion 
overrides  the  statutory  command  in 
section  1862(b)(1)  that  payments  "may 
not  be  made"  if  insurance  payments 
"can  reasonably  be  expected  to  be 
made."  Under  the  proposed  regulations, 
conditional  Medicare  payments  could  be 
made  if  insurance  coverage  was 
contested  or  if  payments  were  delayed, 
but  if  insurance  payments  could 
reasonably  be  expected,  Medicare 
payments  would  be  withheld. 

With  respect  to  liability  insurance 
(which  does  not  specify  what  benefits 
are  payable)  Medicare  would  pay  and 
recover  when  a  judgment  or  settlement 
is  obtained. 

With  respect  to  the  ESRD  provisions 
we  have  followed  the  statutory 
language. 

Section  1862(b)(2)(A)  provides  that 
Medicare  payment  may  not  be  made  for 
services  furnished  an  ESRD  beneficiary 
if  payment  has  been  made  under  an 
employer  plan  or  the  Secretary 
determines  that  payment  under  such  a 
plan  will  be  as  prompt  as  Medicare 
payment  would  be. 
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The  Report  of  the  Conference 
Committee  (Report  97-208, 97th 
Congress,  1st  session)  refers  to 
Medicare  payment  until  the  employer 
plan  begins  to  pay  or  will  be  able  to  pay 
as  promptly  as  Medicare.  In  most  cases 
the  ESRD  patient  will  not  become 
entitled  until  three  months  after  he  or 
she  initiates  dialysis.  This  means  that  in 
most  instances  the  employer  health  plan 
will  afready  be  paying  benefiu  when  the 
patient  becomes  entitled  to  Medicare. 

CXir  decision  to  follow  the  statutory 
language  is  consistent  with  our  decision 
regarding  automobUe  medical  and  no- 
fault  insurance,  and  in  accordance  with 
the  usual  sequence  of  payments.  The 
proposed  regulations  provide  that 
conditional  payments  may  be  made  if 
the  intermediary  or  carrier  knows  from 
experience  or  ascertains  that  an 
employer  plan's  payments  are 
substantially  less  prompt  than  Medicare 
payments. 

hi  order  to  facilitate  recovery  of 
Medicare  payments,  the  proposed 
regulations  provide  for  recovery  directly 
by  Medicare  or  through  the  beneficiary. 
Accordingly,  if  a  beneficary  receives 
payment  from  any  insurer  for  services 
for  which  Medicare  has  paid,  the 
beneficiary  would  be  required  to  refund 
the  Medicare  payment  If  the  beneficiary 
did  not  pursue  the  claim,  HCFA  could 
institute  its  own  action  against  the 
insurer  or  the  person  responsible  for  the 
injury.  In  iU  discretion,  HCFA  could 
require  a  beneficiary  who  is  to  receive  a 
conditional  payment  to  authorize  HCFA 
to  pursue  the  beneficiary's  rights  iif  the 
beneficiary  fails  to  do  so. 

PROVISIONS  OF  THE  REGULA'HONS 

Services  Coveied  Under  Autraiobile  or 
Liability  Insurance 

A.  Definitions  and  Basic  Rules 

Proposed  new  S  405.322  would  specify 
that  the  regulations  apply  to  services 
required  because  of  accidents  that  occur 
on  or  after  December  5, 1980  (the  date  of 
enactment  of  the  amendments],  define 
terms,  preclude  Medicare  payments  that 
duplicate  payments  made  under  either 
automobile  or  liabilify  insurance  for 
services  furnished  on  or  after  the  above 
date,  and  set  forth  HCFA's  right  to 
recover  payments  for  services  covered 
by  the  private  insurance.  To  prevent 
inequity  to  beneficiaries  who  have 
already  received  insurance  payments 
without  knowldege  of  Medicare's 
potential  claim  on  them,  the  proposed 
regulation  would  exempt  inm  recovery 
any  payment  actually  received  by  a 
beneficiary  before  the  effective  date  of 
the  final  regulation.  This  exemption 
would  not  apply  to  insiu-ance  payments 
received  by  a  provider  that  has  been 


assigned  rights  under  an  insm«nce 
policy. 

B.  A  utomobile  Medical  or  No-Fault   ' 
Insurance 

Proposed  new  {  405.323  would  set 
forth  the  specific  rules  applicable  to 
services  covered  under  automobile 
medical  or  no-fault  insiu^nce.  It  would 
(1)  apply  to  services  furnished  at  least 
60  days  after  issuance  of  final 
regulations,  (2)  stipulate  that  Medicare 
payment  is  excluded  even  when  the 
automobile  policy  or  plan  states  that  its 
benefits  are  secondary  to  Medicare,  and 
(3)  set  forth  the  rules  for  conditional 
payments. 


C  Liability  Insurance 

Proposed  new  S  405.324  would  set 
forth  the  rules  for  conditional  payments 
and  for  recovery  when  a  judgment  or 
settlement  has  been  obtained  under  any 
liabilify  insurance,  such  as  automobile 
liabilify,  homeowners'  insurance,  or 
malpractice  insurance. 

Liabilify  claims  are  usually  filed 
against  the  individual  or  other  entify 
that  allegedly  caused  the  injury  rather 
than  against  a  liabilify  insurer.  When 
the  claim  is  setttled  or  adjudicated, 
usually  after  protracted  negotiation  and 
possible  litigation,  a  liabilify  insurer 
may  pay  all  or  only  part  of  the  claim.  A 
beneficiary  who  obtained  payment  or  a 
judgment  or  settlement  would  be 
required  to  reimburse  the  program.  The 
amount  to  be  reimbursed  would  take 
into  account  the  costs  of  securing  the 
judgment  or  settlement  We  chose  this 
option  (as  opposed  to  disregarding  these 
costs)  because  it  is  more  equitable  and 
is  consistent  with  poUdes  under  which 
Medicaid  and  other  programs  that  have 
subrt^ation  rights  share  in  the  costs  of 
securing  judgment  or  settlement 
Beneficiaries  would  be  expected  to  avaU 
themselves  of  insurance  benefits  so  that 
the  Medicare  trust  funds  can  be 
protected  to  the  extent  possible.  If  the 
beneficiary  did  not  pursue  the  claim. 
HCFA  could  institute  its  own  action. 

D.  Effect  on  Benefit  Utilization  and 
Deductibles,  When  Services  are 
Payable  Under  Automobile  or  Liability 
Insurance 

Proposed  new  S  405.325  would  specify 
that  services  for  which  Medicare 
payment  is  not  made  (or  if  made  is  later 
recovered)  because  payment  has  been 
made  by  an  automobile  medical  or  no- 
fault  insurer  or  by  a  liabilify  insurer 
would  not  be  charged  against  the 
niunber  of  inpatient  care  days  available 
to  the  beneficiary.  It  would  also  specify 
that  expenses  incurred  for  services  paid 
for  by  an  automobile  insurer  or  any 
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liability  msarer  wndd  nat  be  credited 
toward  the  Medicare  deductible 
amount*.  These  are  expenses  for 
noncovered  services.  Under  the  law, 
noncovered  expenses  cannot  be  credited 
to  the  dednctihle  anounts. 

Services  to  ESRD  Beneficiaries  Covered 
Under  an  Employer  Gronp  Health  Plan 

A.  Scope  aod  Applicability 
Proposed  new  §  405.32B  wonld — 

•  Specify  that  the  policies  and 
procedures  of  S  S  405.3ZB-405.32S 
apply  only  to  beneficiaries  who  are 
entitled  to  Medicare  solely  on  the 
basis  of  ESRD  and  who  are  covered 
under  an  employer  group  health  plan; 

•  DeHne  "employer"  as  it  is  defined  in 
the  Internal  Revenue  Code  and 
regulations,  i.e.,  to  include  income  tax 
exempt  entities  and  the  Federal,  State, 
and  local  governments,  as  well  as 
entities  engaged  in  a  trade  or 
business. 

•  Define  "employer  gronp  health  plan" 
as  a  plan  that  is  of,  or  contributed  to 
by,  an  emptoyer.  and  provides  health 
core  to  currcBt  or  former  employees  or 
to  current  or  former  employees  and 
members  of  their  families; 

•  Explain  ifaat  Medicare  benefits  are 
"secondary"  to  benefits  under  more 
than  one  empk^er  plan  if  the 
beneficiary  is  covered  by  more  than 
one;  and 

•  Specify  that  Medicare  benefits  are 
secondary  to  employer  plans  even 
though  the  employer  plan  states  that 
its  beaeHts  are  secondary  to 
Medicare,  or  otherwise  exclodes  or 
liavits  its  payments  to  Medicare 
beneficiaries. 

B.  Medicare  as  Secondary  Payer 

Proposed  new  %  405.327  would  (1) 
specify  that  Medicare  benefits  are 
secondary  to  benefits  under  an 
employer  group  health  plan  for  ap  to  12 
consecutive  months;  [Z)  make  dear  that 
the  12-«nonth  period  may  aot  be^  antil 
October  19S1  or  later,  and  (3)  set  forth 
the  rules  for  payment  during  the  period 
when  Medicare  benefits  may  be 
secondary  to  employer  group  health 
plan  benefits,  it  would  also — 

•  Make  clear  that  the  individual  may 
become  entitled  later  than  the 
beginning  of  the  12-month  period. 

•  Specify  that  the  period  of  secondary 
payment  will  end  if  the  basis  for  the 
individual's  entitlement  changes  from 
ESRD  to  age  65  or  disability. 

•  Prtrvide  that  the  secondary  payer 
rules  apply  to  each  period  oif 
entitlMnent  based  solely  on  ESRD. 
(The  12-month  period  may  not  begin 

earber  than  October  1981  because  that 
would  make  employer  plans  responsible 


for  paying  benfits  on  the  basis  of  an 
event  (iaitiatieB  of  dialysis  or  kidney 
transplant]  that  occurred  before  the 
amendment  was  enacted.) 

C_.  Limits  on  Medicare  Secondary 
Payment 

Propdsed  new  §  405.328  woald — 

•  Set  forth  the  limits  on  the  amounts  of 
secondary  Medicare  payments  to 
supplement  the  amount  paid  by  an 
employer  plan  if  the  plan  does  not  pay 
the  entire  bill. 

•  Specify  that  if  Medicare  pays 
secondary  benefits,  the  beneficiary 
will  be  charged  with  utilization  of  Part 
A  benefits  only  to  the  extent  that 
Medicare  paid  for  the  services. 

•  Provide  that  expenses  which  would 
serve  to  meet  the  beneficiary's  Part  A 
or  Part  B  deductible  if  Medicare  were 
primary  payer,  will  be  credited  to  the 
deductible  even  if  they  are  feimbursed 
by  the  emplojwr  plan. 

D.  Conditional  Payments  and  Recovery 

Proposed  new  {  405.329  would  set 
forth  the  poUcies  for  makkig  conditional 
primary  payments  when  the 
intermediary  or  carrier  knows  that 
payment  by  the  employer  plan  would  be 
substantially  less  prompt  than  Medicare 
payment 

Theee  rales  are  essentially  the  same 
as  tf»e  Firies  for  services  covered  by 
automobile  or  liability  insurance. 

Impact  Analysia 

Executive  Order  12291 

We  estimate  that  the  changes  making 
Medicare  a  secondary  payer  for  ESRD 
servicM  wiil  aave  $20  million  in 
Medicare  expenditures  in  fiscal  year 
1983  and  $70  million  in  fiscal  year  1964. 
We  estimate  the  change  limiting 
Medicare  payments  for  services  covered 
under  liaUltty  insurance  would  save  $9 
milboB  in  Medicare  expenditures  in 
fiscal  year  1983  and  $38  million  in  fiscal 
year  1*64.  Hence,  neither  of  these 
separate  changes  (combined  in  this 
rulemaking  for  convenience)  exceeds 
$100  milhon. 

Moreover,  these  regulations  simply 
confonn  the  existing  rules  to  the  change 
legislflrted  by  section  953  of  the  Omnibus 
Reconciliation  Act  of  1980  (Pub.  L  96- 
449]  and  section  2146  of  the  Omnibus 
Budget  Reconciliation  Act  of  1981  (Pub. 
L.  97-36].  Effective  dates  for  these 
provisions  were  established  by  these 
statutes,  the  cost  impacts  are  solely  the 
result  of  file  legislation,  "nierefore,  these 
regulations  do  not  "result  in"  a  cost 
impact  of  $100  million  or  more  or 
otherwise  trigger  the  criteria  for  a  major 
rule  established  in  E.0. 12291. 


Regulatory  Flexibility  Act 

The  Secretary  certifies,  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibihty  Act  (Pub.  L  96-345).  that 
these  regulations  will  not.  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  By  making 
private  insurance  companies  primarily 
responsible  in  covering  the  services 
required  by  Medicare  beneficiaries,  they 
will  experience  an  estimated  increased 
outlay  of  $109  million  in  fiscal  year  1984. 
This  is  only  about  one-tenth  of  1  percent 
of  the  estimated  premimi  income  for 
fiscal  year  1984,  $87  billion.  This  loss 
can  be  offset  by  adjusting  premiums.  For 
example,  it  is  estimated  that  the 
employer  group  plans,  the  premimn 
woald  increase  50  cents  a  month  per 
person,  when  coverage  is  for  a  three- 
person  family.  We  believe  an 
adjustment  of  this  magnitude  will  not 
affect  significantly  the  financial 
situatioB  of  the  insurance  industry  or 
companies  large  and  small  witJiin  it. 

Furthermore,  as  stated  above,  the 
economic  e%ct  of  these  changes  is 
caused  by  the  law  rather  than  the 
regulations.  Therefore,  a  regulatory 
flexibility  analysis  is  not  required. 

Response  To  CommeoU 

Because  we  receive  large  numbers  of 
comments,  we  cannot  acknowledge  or 
respond  to  them  individually.  However, 
in  preparing  tfie  final  rrde,  we  will 
connder  all  comments  and  «viH  respond 
to  them  in  Ae  preamble  to  tfrat  rule. 

List  «tf  Siibiecto  in  42  €FR  Part  405 

Administrative  practice  and 
procedure,  Certification  of  compliance, 
Clinics,  Contracts  (agreements),  End- 
stage  renal  disease  (ESRD),  Health  care. 
Health  facilities.  Health  maintenance 
organizations  (HMO),  Health 
professions.  Health  suppliers,  Home 
health  agencies,  Hospitals,  Inpatients, 
Kidney  diseases.  Laboratories, 
Medicare,  Nursing  homes,  OnsUe 
surveys.  Outpatient  providers.  Reporting 
requirements,  Rural  areas.  X-rays. 

PART  405— FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

In  42  CFR  Part  40S,  Sul^iart  C  is 
amended  as  set  forth  below: 

A.  The  table  of  contents  is  revised  to 
reflect  the  insertion  of  undesignated 
centered  headings  and  the  addition  of 
nawr  f  f  405.322  throogh  405.329,  and  to 
revise  the  aufiiority  statement  as 
follows: 
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Subpart  Cr-EmhMieiis,  Recovery  of 
Overpayment,  UatXitty  of  a  Certifying 
Officer  and  Suspension  of  Payment 

General  Provisioiis 

405.301     Scope  of  subpart. 

405.310  Types  of  expenses  not  covered 
405.310-1     Nonreimbursable  expenses; 

conclusive  effect  of  PSRO  determinations 
on  claims  payment 

General  Exclusions 

405.311  Nonreimbursable  expenses; 
individual  has  no  legal  obligation  to  pay 
for  items  or  services. 

405.311a    Nonreimbursable  expenses;  items 
or  services  furnished  by  a  Federal 
provider  of  services  or  other  Federal 
agency. 

405.311b    Nonreimbursable  expenses:  items 
or  services  which  a  provider  or  other 
person  is  obligated  to  furnish  at  public 
expense  under  a  law  of,  or  contract  with, 
the  United  States. 

405.312  Nonreimbursable  expenses;  items  or 
services  paid  for  by  governmental  entity. 

405.313  Nonreimbursable  expenses;  items  or 
services  not  provided  in  the  United 
States. 

405.314  Nonreimbursable  expenses:  items  or 
service  required  as  a  result  of  war. 

405.315  Nonreimbursable  expenses;  charges 
imposed  by  immediate  relatives  or 
members  of  the  beneficiary's  household. 

Exclusion  of  Services  Covered  Under 
Workers'  Compensation 

405.316  Nonreimbursable  expenses; 
payment  for  services  made  under 
workmen's  compensation  law. 

405.317  E£Fect  of  woricmen's  compensation 
payment. 

405.318  Responsibility  of  the  individual 
concerning  workmen's  compensation 
paymet 

405.319  Responsibility  of  intermediary 
where  there  is  a  possibility  of  workmen's 
compensation  coverage. 

405.320  Effect  of  lump-sum  settlement  and 
final  release. 

405.321  Apportionment  of  a  himp-sum 
compromise  settlement  of  a  woriunen's 
compensatian  claim. 

Exclusion  of  Services  Covered  Under 
Automobile  Medical,  No-fault  or  Liability 
Insurance 

405.322  Services  covered  under  automobile 
medical  or  no-fault  insurance  or  any 
liability  insurance:  General  provisions. 

405.323  Special  provisions:  Services  for 
which  payment  can  reasonably  be 
expected  tmder  automobile  medical  or 
no-fauH  insurance. 

405.324  Special  provisions:  Services  for 
which  payment  can  reasonably  be 
expected  under  liability  insurance. 

405.325  Effect  on  benefit  utilization, 
deductibles,  and  coinsurance  tvfaen 
services  are  payable  under  automobile 
medical,  no-fault  or  liability  insurance. 

Limitalians  on  PayoMnt  for  Services  To  End- 
siage  Renal  Diseaae  Beneficiaries  Who  are 
Covered  Under  Employer  Group  Health  Plans 

405.326  Scope  and  applicability. 


405327    Period  of  secondary  medicare 

payment 
405J28    Amount  of  secondary  medicare 

payment 

405.329  Conditional  payments  and  recovery 
of  payments. 

Payment  for  Certain  Excluded  Services 

405.330  Payment  for  certain 
nonreimbursable  expenses. 

405.331  Liability  for  certain  ncxicovered 
items  or  services. 

405  J32    Criteria  for  determining  that  there 
was  knowledge  that  certain  services 
were  nonreimbursable. 

Liability  for  Payments  To  PraviderB  or 
Suppliers  and  Handliog  of  Inconect 
Payments 

405.350  Individual's  liabihty  for  payments 
made  to  providers  and  other  persons  for 
items  and  services  fiunished  the 
individual. 

405.351  Incorrect  payments  for  which  the 
individual  is  not  liable. 

405.352  Adjustment  of  title  XVID  incorrect 
payments. 

405.353  Certification  of  amount  that  will  be 
adjusted  against  individual  title  Q  or 
railroad  retirement  benefits. 

405.354  Procedures  for  adjustment  or 
recovery — title  II  beneficiary. 

405.355  Waiver  of  adjustment  or  recovery. 

405.356  Principles  applied  in  waiver  of 
adjustment  or  recovery. 

405  J59    Liability  of  certifying  or  disbursing 
officer. 

Suspension  of  Payment  To  Provideis  and 
Suppliers  and  CoUectioa  and  Compromise  of 
Overpayments 

405  J70    Suspension  of  payments  to 

providers  of  services  and  other  suppliers 
of  services. 

405J71    Proceeding  for  suspension. 

405.372  Submission  of  evidence  and 
notification  of  administrative 
determination  to  suspend. 

405.373  Subsequent  action  by  intermediary 
or  carrier. 

405.374  Collection  and  compromise  of 
claims  for  overpayments. 

Authority:  Sec  1102. 1842. 1862.  187a  and 
1871  of  the  Social  Security  Act  (42  U.S.C. 
1302. 1395U.  13Ky.  1395gg.  and  1395fah). 

B.  The  regulation  text  is  amended  as 
set  forth  below: 

1.  Undesignated  centered  headings 
are  inserted  as  follows: 

"General  Provisions"  is  inserted 
immediately  before  {  405.301. 

"General  Exclusions"  is  inserted 
immediately  before  S  405.311. 

"Exclusion  of  Services  Covered  Under 
Workere'  Compensation"  is  inserted 
immediately  before  §  40S.316. 

"Payment  for  Certain  Excluded 
Services"  is  inserted  immediately  before 
§405.330. 

"Liability  for  Payments  To  Providers 
or  Suppliers  and  Handling  of  Incorrect 
Payments"  is  inserted  immediately 
before  S  405.35a 


"Suspension  of  Payment  and 
Collection  and  Compromise  of 
Overpayments"  is  inserted  immediately 
before  S  405.370. 

2.  Undesignated  centered  headings 
and  new  §§  405.322  through  405.329  are 
added  to  read  as  follows:  • 

Exclusion  of  Services  Covered  Under 
Automobile  Medkal,  No-fauh,  or 
Liability  Insurance 


§  405.322    Services  covered  i 
automoMto  msdkal  or  iiO'fauH  I 
or  any  BaiiWty  inauranc*:  Genartf 
provisions. 

(a)  Applicability.  The  provisions  of 
this  section  and  of  §5  405.323  through 
405.325  are  applicable  to  services 
required  because  of  accidents  that 
occurred  on  or  after  December  5. 1980. 

(b)  Definitions.  As  used  in  this 
section,  and  \  {  405.323  through 
405.325 — "Automobile  "  means  any  self- 
propelled  land  vehicle  of  a  type  that 
must  be  registered  and  licensed  in  the 
State  in  which  it  is  owned. 

"Automobile  medical  or  no-fault 
insurance"  means  automobile  insurance 
(including  self-insured  plans)  that  pays 
for  all  or.part  of  the  medical  expenses 
for  injuries  sustained  in  the  use, 
occupancy,  or  operation  of  an 
automobile,  regardless  of  who  may  have 
been  responsible  for  cansing  the 
accident  (This  insurance  is  sometimes 
called  "medical  payments  coverage"  or 
"medical  expense  coverage".) 

"Liability  insurance  "  means 
insurance  (including  a  self-insured  plan) 
that  provides  payment  based  on  legal 
liability  for  injury  to  persons  or  damage 
to  property.  It  includes,  but  is  not  limited 
to,  automobile  liability  insurance, 
uninsured  motorist  insurance, 
homeowners'  liability  insurance, 
malpractice  insurance.  |Mt>duct  liability 
insurance,  and  general  casualty 
insurance. 

"Self-insured plan" means  a  plan 
under  which  an  entity  (or  an  individucd) 
is  authorized  by  State  law  to  cany  its 
own  risk  instead  of  insuring  itself  with  a 
carrier. 

"Uninsured  motorist  insurance  " 
means  insurance  under  which  the 
policyholder's  instiTCT  will  pay  fin- 
damages  caused  by  a  motorist  who  has 
no  automobile  liability  insurance  or  who 
canies  less  than  the  amount  of 
insurance  required  by  law  or  is 
underinsured. 

(c)  Exclusion  froai  Medicare  payment 
Medicare  payment  may  not  be  made  for 
any  services  to  the  extent  that  payment 
has  been  made  or  can  reasonably  be 
expected  to  be  made  under  automobile 
medical  or  no-fault  insurance  or  under 
any  liability  insurance  policy  or  plan 
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(including  a  self-insured  plan).  If 
payment  was  erroneously  made  by 
HCFA  for  services  covered  under 
automobile  medical  or  no-fault 
insurance,  or  paid  for  under  liability 
insiu-ance,  the  payment  is  subject  to 
recovery  and  HCFA  may  bring  an  action 
against  the  insurer. 

(d)  Services  paid  for  under 
automobile  or  liability  insurance. 
Effective  for  services  furnished  on  or 
after  December  5, 1980,  if  payment  is 
made  under  automobile  medical  or  no- 
fault  insurance  or  any  Hability 
insurance — 

(1)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section.  Medicare  payment 
will  be  denied  or,  if  ah^ady  made,  will 
be  recovered  from  the  provider,  supplier, 
or  beneficiary  who  received  the 
Medicare  payment. 

(2)  Exception.  HCFA  will  not  recover 
the  Medicare  payment  if  the  insurance 
payment  was  actually  received  by  the 
beneficiary  between  December  5, 1980 
and  the  60th  day  after  this  proposal  is 
published  in  final  form. 

(e)  Waiver  of  recovery.  HCFA  may 
waive  recovery  action  if  the  probability 
of  recovery  or  the  amount  involved  does 
not  warrant  pursuit  of  the  claim. 

S  405.323    Special  provisions:  Services  for 
which  payment  can  reasonably  be 
expected  under  sutomobHe  medical  or  no- 
fault  insurance. 

(a)  Effective  date.  This  section  is 
effective  for  services  furnished  sixty 
days  or  more  after  publication  of  final 
regulations. 

(b)  Automobile  medical  or  no- fault 
benefits  excluded  or  limited  for 
medicare  beneficiaries.  Except  as 
specified  in  paragraph  (c)  of  this  section, 
payment  may  not  be  made  for  services 
covered  under  an  automobile  medical  or 
no-fault  insurance  policy  or  plan  even 
though  State  law  or  the  insurance  policy 
or  plan  states  that  its  benefits  are 
secondary  to  Medicare's  or  otherwise 
excludes  or  limits  its  payments  if  the 
injured  party  is  also  entitled  to  Medicare 
benefits. 

(c)  Conditional  payment  in  contested 
or  otherwise  delayed  cases.  (1)  A 
conditional  Medicare  payment  may  be 
made  under  any  of  the  following 
circumstances: 

(i)  The  beneficiary,  or  the  provider  or 
supplier,  has  filed  a  claim  for 
automobile  medical  or  no-fault 
insurance  benefits,  but  the  claim  is 
contested  by  the  insurer  or  for  any  other 
reason,  there  will  be  substantial  delay  in 
making  insurance  payments. 

(ii)  The  beneficiary  failed  to  file  a 
claim  because  of  physical  or  mental 
incapacity. 


(2)  If  a  conditional  Medicare  payment 
is  made,  the  following  rules  apply: 

(i)  The  beneficiary  must  reimburse 
Medicare  up  to  the  amount  it  paid  if  he 
or  she  receives  payment  from  the 
automobile  medical  or  no-fault  insurer. 

(ii)  If,  for  any  reason,  payment  is  not 
received  bom  the  insurer,  HCFA  may 
bring  an  action  against  the  insurer,  and 
the  beneficiary  must  cooperate  in 
HCFA's  action. 

(iii)  HCFA  may,  as  a  prerequisite  for 
the  conditional  payment,  require  the 
beneficary  to  authorize  it  to  pursue  the 
beneficiary's  rights  against  the  insurer  if 
the  beneficiary  does  not,  and  to  promise 
to  cooperate  in  HCFA's  action. 

(iv)  The  amount  of  recovery  under 
paragraph  (c)(2)(ii)  or  (iii)  of  this  section 
will  not  exceed  the  amount  of  the 
conditional  payment 

(3)  At  the  time  the  conditional 
payment  is  made,  the  intermediary  or 
carrier  will  notify  the  beneficiary  or  his 
or  her  representative  of  the  obligation  to 
refund  the  conditional  payment. 

(4)  Failure  to  send  notice  does  not 
relieve  the  beneficiary  of  the  obligation 
to  refund  the  conditional  payment,  as 
required  by  ptiragraph  (c)(2)(i)  of  this 
section. 

9  405^4    Speciai  previsions:  Services  for 
which  peyment  can  reasonably  be 
expected  under  ilat>llity  Insurance. 

(a)  Conditional  Medicare  payment.  (1) 
If  HCFA  has  information  that  services 
for  which  Medicare  benefits  have  been 
claimed  are  for  treatment  of  an  injury  or 
illness  that  was  allegedly  caused  by 
another  party  and  that  the  beneficiary 
has  filed,  or  has  the  right  to  file,  a 
liability  claim  against  the  other  party,  a 
conditional  Medicare  payment  may  be 
made.  In  that  case — 

(i)  the  beneficiary  must  reimburse 
Medicare  up  to  the  amount  it  paid  if  he 
or  she  receives  payment  from  an 
insurance  carrier  or  self-insured  party; 

(ii)  If  payment  is  not  received  from  the 
insurer  of  the  responsible  party,  HCFA 
may  bring  an  action  against  the  insurer 
or  the  responsible  party,  and  the 
beneficiary  must  cooperate  in  HCFA's 
action; 

(iii)  HCFA  may,  as  a  prerequisite  for 
the  conditional  payment,  require  the 
beneficiary  to  authorize  it  to  pursue  the 
beneficiary's  ri^ts  against  the  insurer 
or  the  responsible  party  if  the 
beneficiary  does  not,  and  to  promise  to 
cooperate  in  HCFA's  action; 

(iv)  The  amount  of  recovery  under 
paragraph  (8)(1)  (ii)  or  (iii)  of  this  section 
will  noit  exceed  the  amount  of  the 
conditional  payment. 

(2)  At  the  time  the  conditional 
MecUcare  payment  is  made,  the 
intermediary  or  carrier  will  notify  the 


beneficiary  or  his  or  her  representative 
of  the  obligation  to  refund  the 
conditional  payment 

(3)  Failure  to  send  notice  does  not 
relieve  the  beneficiary  of  the  obligation 
to  refund  the  conditional  payment  as 
required  by  paragraph  (a)(l)(i)  of  this 
section. 

(b)  Determining  the  amount  to  be 
recovered  from  a  beneficiary  who 
received  a  liability  insurance  payment 
as  a  result  of  a  judgment  or 
settlement.--{l]  Basic  rule.  The  amotmt 
to  be  recovered  &x)m  the  beneficiary  is 
the  amount  Medicare  paid,  less  a 
proportionate  share  of  the  costs  of 
procuring  the  judgment  or  settlement.  If 
the  Medicare  payments  equal  or  exceed 
the  amount  of  the  judgment  or 
settlement,  the  total  procurement  costs 
are  subtracted  from  the  Medicare 
payments.  The  individual  will  not  be 
required  to  refund  more  than  the 
liability  insurance  payment  minus  the 
procurement  costs. 

(2)  Computation  when  Medicare 
payment  is  less  than  the  amount  of  the 
judgment  or  settlement  If  the  Medicare 
payment  is  less  than  the  amount  of  the 
judgment  or  settlement — 

(i)  Determine  the  ratio  of  the  Medicare 
payments  to  the  total  amount  of  the 
judgment  or  settlement; 

(ii)  Apply  this  ratio  to  the  reasonable 
costs  of  procuring  the  judgment  or 
settlement  including  attorney  fees;  and 

(iii)  Subtract  the  Medicare  share  of 
procurement  costs  form  the  Medicare 
payments.  The  remainder  is  the  amount 
of  reimbursement  to  be  refunded  to  the 
Medicare  program. 

(3)  Computation  when  Medicare 
payment  equals  or  exceeds  the  amount 
of  the  judgment  or  settlement  If  the 
Medicare  payment  equals  or  exceeds 
the  amount  of  the  judgment  or 
settlement  subtract  the  total 
procurement  costs  firom  the  Medicare 
payment  The  remainder,  up  to  the 
amount  of  the  liability  insurance 
payment  after  the  procurement  costs 
have  been  subtracted,  is  the  amount  of 
reimbursement  to  be  refunded  to  the 
Medicare  program. 

S40&32S   Effect  on  beneftt  Utilization  and 
deductHHes  wtten  services  are  payable 
under  autontobNe  medtesl,  no*fault,  or 
liability  Insurance. 

(a)  Benefit  utilization.  Inpatient 
services  for  whch  Medicare  payment  is 
not  made  (or  if  made  is  later  recovered) 
because  benefits  are  paid  by  an 
automobile  medical  or  no-fault  insurer 
or  by  a  liability  insurer  will  not  be 
counted  against  the  number  of  inpatient 
care  days  available  to  the  beneficiary 
under  Medicare  Part  A. 
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(b)  Deductibles.  Expenses  for  services 
for  which  Medicare  payment  is  not 
made  (or  if  made  is  later  recovered) 
because  beneHts  are  paid  by  an 
automobile  medical  or  no-fault  insurer 
or  by  a  liability  insurer  cannot  be 
credited  toward  the  Medicare  Part  A  or 
Part  B  deductible  amounts.  If  an 
individual  is  hospitalized  twice  in  the 
same  benefit  period,  and  the  first 
hospitalization  is  completely  paid  for  by 
the  insurer,  the  inpatient  hospital 
deductible  would  apply  to  the  second 
hospitalization. 

Limitations  on  Payment  for  Services  to 
End-Stage  Renal  Disease  Beneficiaries 
Who  Are  Also  Insured  Under  Employer 
Group  Health  Plans 

§405.326    Scope  and  appncabWty. 

(a)  Sections  405.327  through  405.329 
set  forth  policies  and  procedures  for 
payment  of  benefits  for  services 
furnished  to  individuals  who  are  entitled 
to  Medicare  solely  on  the  basis  of  end- 
stage  renal  disease  (ESRD)  and  who  are 
also  insured  under  an  employer  group 
health  plan. 

(b)  Id  SS 40S327  through  405J28  the 
following  terms  have  the  specified 
meanings: 

(1)  "Employer"  h&s  the  same  meaning 
as  in  the  Internal  Revenue  Code  (26 
U.SC.  3401(d]]  and  implementing 
regulations  at  28  CFR  31.34m(d)-l-  It 
includes,  in  addition  to  faidividuals  and 
organizations  engaged  in  a  trade  or 
business,  other  entides  exempt  from 
income  tax  such  as  religious,  charitable, 
and  educational  institutions,  the 
governments  of  the  United  States,  the 
individual  States,  the  Territories,  Puerto 
Rico,  the  Viipn  Islands,  Guam  and  the 
District  of  Columbia,  and  the  agencies, 
instrumentahties,  and  political 
subdivisions  of  these  governments. 

(2)  "Employer group  health  plan"  or 
"employer plan  "  means  any  group 
health  plan  that — 

(i)  Is  ot  or  contributed  to  by.  an 
employer,  and 

(ii)  Provides  medical  care  on  an 
expense-incurred  basis,  directly  or 
through  other  methods  such  as 
insurance  or  reimbursement,  to  current 
or  former  employees,  or  to  current  or 
former  employees  and  their  families. 

(3)  "Secondary, "  when  used  to 
characterize  Medicare  payments,  means 
that  Meihcare  benefits  are  payable  only 
to  the  extent  that  payment  cannot  be 
made  by  one  or  more  employer  group 
health  plans  under  which  the  Medicare 
beneficiary  is  insured. 

§405.327    Medicare  benefits  saoondary  to 
employer  group  health  plan  banafita. 

(a)  General  rules.  (1)  Effective  for 
months  after  September  1981,  Medicare 
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benefits  will  be  secondary  to  benefits 
payable  under  an  employer  plan,  for 
services  furnished  to  an  ESRD 
beneficiary  during  a  period  of  up  to  12 
consecutive  months  as  specified  in 
paragraphs  (b)  and  (c)  of  this  section. 

(2)  If  tiie  individual  becomes  entitled 
to  Medicare  after  the  12-month  period 
has  begun,  as  set  forth  in  paragraph  (c) 
of  this  section.  Medicare  benefits  are 
secondary  only  fior  that  portion  of  the 
12-month  period  that  begins  with  the 
month  of  entitlement 

(3)  During  the  period  in  whidi 
Medicare  benefits  are  secondary. 
Medicare  will — 

(i)  Pay  primary  benefits  for  Medicare 
covered  services  that  are  not  covered  by 
the  employer  plan;  and 

(ii)  Make  secondary  payments,  within 
the  limits  specified  in  $405,328.  to 
supplement  the  amount  paid  by  the 
employer  plan  if  that  plan  pays  only  a 
portion  of  the  charge  for  the  service. 

(4)  Any  Medicare  benefits  payable 
within  the  12-month  period  are 
secondary  to  employer  policies  or  plans 
even  though  the  employer  poHcy  or  plan 
states  that  its  benefits  are  secondary  to 
Medicare's  w  otherwise  excludes  or 
limits  its  payments  to  Medicare 
beneficiaries. 

(b)  Beginning  of  12-month  period.  The 
period  of  12  consecutive  mondn 
specified  by  law  begins  with  any  month 
after  September  1981  that  is  the  earHer 
of  the  following  months: 

(1)  The  month  in  which  the  individual 
initiates  a  regular  course  of  renal 
dialysis. 

(2)  In  the  case  of  an  individual  who 
receives  a  kidney  transplant  the  first 
month  in  winch  die  individual  could 
become  entitled  to  Medicare  if  he  or  she 
filed  a  timely  application,  that  is.  the 
earliest  of  the  following: 

(i)  The  month  in  which  the  transplant 
is  performed. 

(ii)  The  month  in  wliicfa  the  individual 
is  admitted  to  the  hospital  in 
preparation  for.  or  anticipation  ot  a 
transplant  that  is  performed  within  die 
next  two  months. 

(iii)  The  second  month  before  the 
month  the  transplant  is  performed,  if 
performed  more  than  2  months  after 
admission. 

(c)  Beginning  of  period  in  which 
Medicare  is  secondary  payer.  Tlie 
period  in  which  Medicare  is  secondary 
payer  begins  later  than  the  beginning  of 
the  12-month  period  (and  therefore  lasts 
less  than  12  months)  if  the  individual — 

(1)  k  sul^ect  to  the  3-month  waiting 
period  for  individuals  who  initiate  renal 
dialysis  but  do  not  begin  training  for 
self-dialysis  during  the  first  3  months  of 
dialysis;  or 


(2)  Files  the  application  for  Medicare 
entitlemmt  more  than  12  months  after 
the  month  in  which  a  12-month  period 
begins.  (Under  the  Act  an  appUcation 
may  not  be  retroactive  for  more  than  12 
months.) 

(d)  Examples.  The  following  examples 
illustrate  how  to  determine,  in  different 
situations,  the  number  of  months  during 
which  Medicare  is  secondary  payer. 

(1)  Individual  filvd  a  timely 
application  and  became  entitled  without 
a  waiting  period.  In  October  1981,  )ohn 
began  a  regular  course  of  dialysis  and 
filed  an  appUcation  for  Medicare.  In 
December  1981,  )ohn  began  training  for 
self-dialysis.  Since  )ohn  initiated  self- 
dialysis  training  during  the  first  3 
months  of  dialysis,  he  is  exempt  from 
the  waiting  period  and  becomes  entitled 
as  of  October  1981.  the  first  month  of 
dialysis.  In  this  situation,  the  month  of 
entiUement  coincides  with  the  begiiming 
of  the  12-month  period  and  Medicare  is 
secondary  payer  during  the  entire 
period. 

(2)  Individual  fiJed  a  timely 
application  and  became  entitled  to 
Medicare  after  a  waiting  peiod.  (i) 
)anioe  started  a  regular  oourse  of  renal 
dialysis  in  October  1981  and  filed  an 
applicaticHi  in  the  same  month.  The  12- 
month  period  begnis  with  October  1981, 
but  the  3-month  waiting  period  doesn't 
end  until  December  1981.  The  raondi  of 
entiUement  for  Janice  is  January  1962. 
Medicare  is  secondary  payer  &x>m 
January  through  September  1982. 

(ii)  Peter  started  a  regular  course  of 
dialysis  in  January  1982.  and  was 
hospitalized  and  received  a  kidney 
ti-ansplant  in  March  1982.  The  12-month 
period  begins  with  January  1982.  The 
kidney  transplant  cuts  short  the  dialysis 
waiting  period  so  that  Peter  becomes 
entitled  in  March  1982.  Medicare  is 
secondary  payer  from  March  through 
December  1982. 

(3)  Individual  did  not  file  a  timely 
application.  In  January  1982,  Kadierine 
suffered  kidney  failure  and  received  a 
kidney  transplant  but  did  not  apply  for 
Medicare  until  July,  1983.  Since  the 
application  is  retroactive  for  only  12 
months,  Katberine  becomes  entiUed  to 
Medicare  in  July  1982.  The  12-month 
period  begins  in  January  1982,  the  month 
in  which  Katherine  could  have  been 
entiUed  if  she  had  filed  a  timely 
application.  Medicare  is  secondary 
payer  bom  July  through  December  1982. 

(e)  Effect  (^changed  basis  for 
Medicare  entitlement  If  the  basis  for  an 
individual's  entitlement  to  Medicare 
changes  fi^m  ESRD  to  age  65  or 
disability,  the  12-month  period 
terminates  with  the  month  before  the 
month  in  which  the  change  is  effective. 
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(f)  Determinations  for  subsequent 
periods  of  ESRD  entitlement.  If  an 
individual  has  more  than  one  period  of 
entitlement  based  solely  on  ESRD.  a 
period  during  which  Medicare  may  be 
secondary  payer  will  be  determined  for 
each  period  of  entitlement,  in 
accordance  with  this  section. 

§405.328    Amounts  of  secondary  medicare 
payment 

(a)  Services  reimbursed  on  a 
reasonable  charge  basis.  The  Medicare 
secondary  payment  will  be  the  lowest  of 
the  following: 

(1)  The  actual  charge  by  the  supplier, 
minus  the  amount  paid  by  the  employer 
plan. 

(2)  the  amount  that  Medicare  would 
pay  if  the  services  were  not  covered  by 
the  employer  plan. 

(3)  Hie  sum  of  the  amounts  that  would 
have  been  paid  by  Medicare  as  primary 
payer  and  the  employer  plan  as 
secondary  payer,  minus  the  amount 
actually  paid  by  the  employer  plan. 

(4)  If  the  claim  is  tiled  under  an 
assignment,  the  Medicare  reasonable 
charge,  minus  the  amount  paid  by  the 
employer  plaiL  (If  the  beneficiary  does 
not  assign  the  claim  but  files  for  direct 
payment,  the  limit  of  this  paragraph 
(a)(3]  does  not  apply.) 

(b)  Services  reimbursed  on  a 
reasonable  cost  basis.  The  Medicare 
secondary  payment  will  be  the  lower  of 
the  following: 

(1)  The  lesser  of  the  provider's 
reasonable  cost  or  customary  charges, 
minus  any  applicable  deductible  or 
coinsurance  amount. 

(2)  The  lesser  of  the  provider's 
reasonable  cost  or  customary  charges, 
minus  the  amoimt  paid  by  the  employer 
plan. 

(c)  Services  reimbursed  on  a  fixed- 
rate  basis.  The  Medicare  secondary 
payment  will  be  the  lower  of  the 
following: 

(1)  The  fixed  rate  established  for  the 
service  minus  any  applicable  deductible 
or  coinsurance  amount. 

(2)  The  fixed  rate  established  for  the 
service,  minus  the  amount  paid  by  the 
employer  plan. 

(d)  Example  of  computation  of 
Medicare  secondary  payment  for 
services  reimbursed  on  a  reasonable 
charge  basis. 

(1)  Physician's  charge  for  professional 
services $120 

(2)  Employer  plan's  allowable  charge 110 

(3)  Medicare  reasonable  charge 100 

(4)  As  primary  payer — 

(i)  Employer  plan  pays  80  percent 
of  allowable  charge  (.80x  110) 86 


(ii)  Medicare  pays  80  percent  of 
reasonable  charge  (.80x100) 80 

(5)  As  secondary  payer — 

(i)  Employer  plan  pays  the  differ- 
ence between  its  allowable 
charge  and  the  primary  pay- 
ment {$110-$80)....- 30 

(ii)  Medicare  pays  the  lowest  of 
the  amounts  specified  in  para- 
graph (a)  of  this  section. 

(6)  The  excess  of  the  actual  charge 
over  the  amount  paid  by  the  em- 
ployer plan  is  $120-S8a 32 

(7)  The  amount  Medicare  would  pay  if 
the  services  were  not  covered  by  an 
employer  plan  is  .80  x  $100 80 

(8)  The  sum  of  the  amounts  that  would 
have  been  paid  by  Medicare  as  pri- 
mary payer  and  the  employer  plan 
as  secondary  payer,  minus  the 
amount  actually  paid  by  the  em- 
ployer plan  is  ($80-t-S30=$110)-$88..      22 

(9)  If  the  physician  accepted  assign- 
ment the  Medicare  reasonable 
charge  minus  the  amount  paid  by 

the  employer  plan  is  $100-^ 12 


Since  Medicare  pays  the  lowest  of  the 
amounts  determined  under  paragraph 
(a),  the  Medicare  payment  is  $22  if  the 
beneficiary  filed  for  direct  payment;  $12 
if  the  physician  filed  the  claim  under  an 
assignment. 

(e)  Effect  of  secondary  payments  on 
Part  A  utilization.  If  Medicare  pays 
secondary  benefits,  the  beneficiary  will 
be  charged  with  utilization  of  Medicare 
benefits  only  to  the  extent  that  Medicare 
paid  for  the  services. 

(f)  Crediting  expenses  toward  ■• 
deductibles.  Expenses  that  would  serve 
to  meet  the  beneficiary's  Part  A  or  Part 
B  deductible  if  Medicare  were  primary 
payer,  will  be  credited  to  the  deductible 
even  if  the  expenses  are  reimbursed  by 
the  employer  group  health  plan. 

§  405.329    Conditional  payments  snd 
recovery  of  payments. 

If  the  intermediary  or  carrier  knows 
from  experience  or  ascertains  that  the 
employer  plan's  payments  in  general  are 
substantially  less  prompt  than  Medicare, 
it  will  pay  conditional  primary  benefits. 
In  that  case — 

(a)  The  claimant  (beneficiary, 
provider,  or  supplier]  must  file  a  claim 
with  the  employer  plan  and,  to  the 
extent  that  ^e  claimant  receives 
payment,  reimburse  the  amount  that 
Medicare  paid  in  excess  of  its  obligation 
as  secondary  payet", 

(b)  If  payment  is  not  received  from  the 
employer  plan  for  any  reason,  HCFA 
may  bring  an  action  against  the 
employer  plan,  and  the  beneficiary  must 
cooperate  in  HCFA's  action; 


(c)  HCFA  may,  as  a  prerequisite  to 
making  the  conditional  payment,  require 
the  beneficiary  to  authorize  it  to  pursue 
the  beneficiary's  right  against  the 
employer  plan  if  the  beneficiary  does 
not,  and  to  promise  to  cooperate  in 
HCFA's  action; 

(d)  HCFA  may  waive  recovery  action 
if  the  probability  of  recovery  or  the 
amount  involved  does  not  warrant 
pursuit  of  the  claim. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13773.  Medical — Hospital 
Insurance;  and  No.  13774,  Medicare — 
Supplementary  Medical  Insurance) 
Dated:  April  5. 1982. 

Carolyne  K.  Davis. 

Administrator,  Health  Care  Financing 
Administration. 

Approved:  April  23, 1982. 
Richard  S.  Schweiker. 

Secretary. 

|FR  Doc  82-13312  Filed  S-14-S2;  8:45  am| 
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FEDERAL  MARITIME  COMMISSION 
46  CFR  Ch.  IV 

Regulatory  Flexibility  Agenda 
agency:  Federal  Maritime  Commission. 
action:  Regulatory  flexibility  agenda. 

summary:  Pursuant  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  [et  seq.)  the 
Commission  anticipates  having  under 
consideration  during  the  period  from 
April  1, 1982  to  October  31, 1981  actions 
in  the  areas  listed  below  which  are 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 
DATES:  None. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  further  information  concerning 
Commission  rulemaking  procedures  or 
the  status  of  any  matter  listed  below, 
contact  Francis  C.  Humey,  Secretary, 
Federal  Maritime  Commission,  1100  L 
Street.  N.W.,  Washington.  D.C.  20573; 
(202)  523-5725. 

SUPPLEMENTARY  INFORMATION:  Section 
602  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  602)  requires  the  publication  of  an 
agenda  of  items  for  which  the  agency 
may  propose  or  promulgate  a  rule  which 
is  likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  agenda  does  not 
necessarily  include  petitions  for 
rulemakings  which  are  under  staff 
review. 
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In  addition,  the  Commission  is 
publishing  a  compilation  of  the  status  of 
pending  rulemaking  proceedings  and  a 
listing  of  rules  that  have  become  final 
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since  the  publication  of  the  most  recent 
regdalory  agenda  (November  1981). 
Pursuant  to  section  602(d)  of  the 
Regulatory  Flexibility  Act,  this  list  will 

I.  Unpubushed  Rules 


be  made  available  to  the  press  and 
interested  groups. 
Francis  C  Humey, 

Secretary. 


tm 


Equal  sceass  to  justioa. 


Monnal  Uochets  (46  CFn 
502301). 


Subiect 


ExaniplM  o(  vessel 
from  Section  15. 


ExempDon  of  terminal  agree- 
ments. 


SubieclivMy  of  parte*  to  ter- 
minal agreements  te  ttie 
Shipping  Ad.  1»1& 


Imptementation  of  Commis- 
sion's responsibilities 
under  tite  Equal  Access  to 
Justice  Act  (Pub.  L  96- 
481.  5U.&C.  S04«ras«). 

Petitions  (or  reconsideration 
in  informal  compiainl  pro- 


Summary  and  Obfedive 


Company  poiicieeio  combat 
rebating. 


Currency  a^ustment  factor*.. 


Definition  ef  norvvessel  op- 
erating common  carrier. 


Filing  and  service  lees.. 


1 


Foreign  disnlmlnatlon„ 


Foreign  tanll  provision*™™. 


Regulation*    to     implemenf 
Economio  Stabilliation  Act, 

i«7a 


Section  15  lequlremenls  tor 
vessel  cfianer*. 


Exempfion  of  ixMiina  port 
and  tamwial  agreements 
Irom  the  raqulrements  of 

'  section  IS  of  tfie  Shipplr^ 
Ad.  1S1& 


Tarmhatton  of  ■tlol  Sub^aer 
procedura*  tor  terminal 
agreements  under  46  (TR 
380.5*. 


Mannar  and  lorm  of  «inu*l 
oertHlcatioa 


Procedures  and  require- 
ments lor  publishing  cw- 
rency  adjusmiefit  laclors  in 
common  earner  tarifis 
througf>  amerxknent  to  ttie 
Comrnission's  (jeneral 
Order  No.  13  (46  CFH 
536). 

AppliQibllity  of  (General  order 
13  (46  CFH  536)  to  non- 
vessel  operating  common 
earners. 


Revision  of  lee  scfwdule* .. 


The  Equal  Acces*  to  Justoe  Ad  provides  for 

reimbursennent  to  persons  niho  have  been 
*uf))ecled  lo  mvesligafory  processes  of  gov- 
•mmenl  agende*  and  subsequenlty  prevail 
on  the  ments.  Proposed  rule  ml  prescrtw 
procedures  lor  implementation  of  ttvs  Act 

The  Rules  of  Practice  and  Procedure  (46  CFR 
502)  throu{^  a  drafting  oveisigtil  perm*  pw- 
tles  to  fie  petWons  tor  fconeideration  after 
Ihe  Commission  has  determined  not  to 
■•view  the  decision  of  the  Selttement  Officer 
•ven  though  the  perlies  by  agreeing  to  tie 
preoedur*  under  Subpart  S  (46  CFR 
S02301)  have  no  fight  to  fie  exception*  to 
the  decision.  This  rula  would  elminale  tNs 
Inconsistency. 

This  rule  would  exempt  from  the  Hng  «id 
approval  rsqurements  of  section  15  of  th* 
Shipping  Ad,  1916.  vessel  charter  anange- 
ments  between  competHus  for  a  short  term 
or  lor  a  amal  portion  of  the  fleets  of  Ihe 

norv 


Equal  Aoceas  to  Justioe  Ad 
(Pub.  L  96-461.  5  U.S.C. 
504  et  teq-f.  Section  43, 
Shipping  Ad,  1916  (46 
use.  e41a). 

Sections  22  and  43,  SNp- 
ping  Ad.  1916:  (46  U.&C 
620.  841a). 


This  nia  would  exempt  Irom  the  fiing  «id 
approval  raquramants  of  section  15  oerttfn 
agreements  retting  te  <a)  the  lease.  Icene*, 
assignment  or  other  simler  u*e  of  nwine 
termtmt  real  property;  |b)  the  perlormwioe  of 
tatttonal  stewedortng  services;  (c)  the  uae 
Of  dock,  ber«\.  apron,  or  pier  spM»:  (d)  uee 
of  other  terminel  tadlitws  at  other  than  tanll 
lides;  and  (e)  marine  terminal  senrioes  at 


Actions  to  adjust  or  meet 
conditions  unfavoraWa  to 
shipping  in  the  foreign 
tades. 


Qreen  hide  weighing  prac- 
tices. 


To  eimlnale  an  expen^ve  and  time  coneumlng 
procea*  tor  •dvisory  opinions  of  tie  amena- 
Mity  d  terminal  agreement*  to  tie  requiia- 
ments  d  section  15  and  to  place  Sxs  le- 
aponsijOty  on  parties  to  tw  ^jreemenls. 
This  will  probably  iivolve  a  propose  to 
delete  tie  last  sentence  ol  the  gudeines  sd 
tonh  m  46  CFR  530.5(a). 

Qmenl  Ord*r  43  (46  CFR  552)  r*quires 
vessel  operating  common  carriers  to  file  wim 
the  Commission  an  annual  certification  d 
pofcaes  and  efforts  to  combat  rebating  The 
proposal  would  prescribe  the  certification  to 
take  the  form  of  an  annual  tariff  amendment 

The  proposed  nile  would  establish  a  sin«lrfied 
and  urxtorm  procedure  tor  the  publishing  and 
filing  of  currency  adiustment  factors  in  twiffs 
based  upon  changes  in  tw  exchange  rale  d 
the  tariff  currency. 


The  existing  definitxxi  d  carrier  (46  CFR 
536.26)  incorporates  tie  definition  d  non- 
vessel  operating  common  cwrier  as  con- 
tained in  46  CFR  510.21(d)  (now  46  CFR 
510.2(e)),  which  limits  the  definition  to  »«•- 
porlation  from  the  United  States.  This 
cfiange  will  correct  the  definition  to  include 
export  and  import  movements. 

The  Commission  is  authonzed  to  lecoup  costs 
(or  senrices  d  vahie  to  a  person  tirough 
imposition  d  fees. 


Sections  15,  35.  Shippk^ 
Ad,  1916  (46  USjC  814, 
833a). 


Sections  15,  35,  Shipping 
Act  1916  (46  U.S.C  814. 
833a). 


.4to- 


SecSons  1.  15,  Shipping  Ad. 
1916  (46  U£X1  801.  814). 


Sections  ISb,  21b,  and  43.    Probably  i 

Shopmg  Act  1916:  (46 
U.S.C  817b,  820b  wid 
841a). 


Staff  nnnlart 


FrandsC.  Humay. 
(202)523-5725. 


Da 


-do- 


Review  d  46  CFR  Part  507,  effective  Decem- 
ber 14.  1977  which  was  designed  to  detf 
erlth  conditions  created  by  tie  Government 
d  Guatemala.  See:  Year  1.  10  year  plan  to 
review  regulations  pursuam  to  5610  flegula- 
tory  Flaxibillly  Ad  (5  U.S.C.  610) 

Review  d  46  CFR  Part  534,  effective  May  5, 
1964,  which  was  designed  to  provkJe  a  unl- 
form  method  d  dedaring  weight  d  green 
salted  hide*.  See  Yew  1,  supra. 

Review  of  46  CFR  Part  548,  effective  Apr!  13. 
1972  See  Year  1.  stairs. 


Section*  18b  and  43  d  tie 
Snvping  Act  1916  (46 
U  S.C.  817b,  B41a). 


Sectons  18b  and  43  d  tw 
Shipping  Act  1916  (46 
U  &C.  817b,  841a) 


Independent  Offica  Appropri- 
ation Ad  d  1950  (31 
use.  483  (a));  OHlIB  Cir- 
cular A-25;  taction  43, 
ShwXng  Act  1916  (46 
use.  841a). 

See:  46  CFR  Part  507 


a    Drew. 
Biaaau     d 
(202)523-5787. 


Oa 


Dkactor, 


0*1 


Unknown. 


.Jo- 


Danid  J.  Connoi*.  DIrecler, 
Bureau  d  Tarifl*  (200) 
523-5796. 


Do. 


Oo. 


Saa:  46  CFR  Pvt  534.. 


_dO- 


-A>- 


See:  46  CFR  Part  548. 


Samuel      L      SknonoMch, 
Offic*  d  Budgd  and  Fi- 


S23-677a 


James  K.  Cooper.  Managing 

Director  (202)  523-5800. 


Daniel  J.  Connors  Dvectw, 
Bwaau  d  Tariffs  (202) 
523-5796. 

C  Jonatwn  Banner  Genertf 
Counael  (202)  523-5740 


\ 
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L  Unpublished  Rules— Continuad 


Tide 

Subject 

fiuiiMiiBy  and  Otjjedive 

Ugal  baste 

hnpad 

Staff  contact 

Carrier      compliance      mntti 

Re«ta«r4eCFRnM  5M.n.  See  Vew  1.  aopa. 

— _ J 

See  46  CFR  Part  S30 11 

;gB 

Do 

INrage  and  pftce  standards. 

•1.  Published  Rules 


Docket  No.  FRN 


Title 


Summary  and  dtijectlve 


Status— Target  dale 


Legalbasis 


Stalf  contact 


76-63:  Nov.  23.  1976.  June 
20.  1979. 


60-13:  July  14. 1981.  Jan.  S, 
196Z 


80-54:  Aug.  20.  1960.  Nov. 
2.  1961. 


80-56:  Sept  3.  1960.  July  7. 
latl.  Sept  3,  t9H.DK. 
28.  IflBI. 


61-40:  June  23. 1981. 


61-50;  Aug.  28,  1981.. -. 


81-51:  Aug.  28. 1981.. 


81-54;  Sept  ».  1981 


81-78;  D«6  28, 1981 . 


a2-t«  Mar.  U  1982- 


62-16:  Mar  23.  1982.. 


62-21:  Apr.  6,1962.. 


Filing  of  Agreements 
l>y  ComiTxxi 
Carriers  by  Water. 


Liceraing  ol 

Independent 

Ocean  Freight 

Forwarders. 
Time-Vohime  nates 

in  Foreign 

Commerce  of  the 

US.. 
Temporary  TarNt 

Filings  in  Fareigii 

Commerce  of  U.i- 

ExempUon  of 

Exclusive 

Equipment 

Intercfunge 

Agrmts. 
Per  Container  Rates 

Tariff 

Requirements. 

Time  Limits  on  Filing 
Overcfiarge  Claims. 


Dual  Rata  Contract 

Systems. 


Lxenstfig  of 
Independent 
Ocean  Freight 
Fonvarders.    I 

&ia»v«aaaf«ulk 
Cargo  Moving  In 
Containers. 

Removal  of 
Regulations  on 
Rata  tor  MMtary 
Cargo. 

Improvements  In 
Preheahngand 
Discovery 
Procedures. 


ConpreheoaiHS    oile 
filing,     noioe.     lusWioaMeii, 
ments.   protasis,    and 
consideralion    of    afreemants  448 
CFR522)- 

Revisian  of  46  Om  610384  Mgw«- 
■^  payntest  ef 
compensation  10 
or  agents. 

To  provide  uniform  njlas  4ar  flaig  at 
time/volume  rates  and  Insure  com- 
pliance with  46  use  tlTk. 

To  prohibit  the  pubicaHon  of  lenvo- 
rary  tariff   ilin|S  and  40 
fiours    for    acoaptanea    1 
matter. 

Exemption  of  njutine 
change  agrmts  from  an 
sary  regulatory  burdan  I 
better  and  mora  HexWe  service. 

apedficatian  af  tann  ana  nanrar  af 
filing  per  ujnf  m  ana  par  talar 
rates.  Ainendment  of  48  OKR  PaM 
53& 

Abolition  ol  conference  ana  santsr 
rules    protiitiiting 
than  6  months  after 


>of 

«nai  njle:  June  I, 
1••^ 


Jarm  1.  tSM. 


Junaas.  tM£. 
_.A> 


SacMons  t«.4> 
9ha)pin9Act.il91« 
H*  U£.C  •14. 
••la). 

9aaaans43.44 
flMppmg  Act.  1916 
H*  use.  641a, 
•44  b). 

SacMons  18b,  43 
Sapping  Act  1916 
|4S  U.S.a  817b, 
•Ma). 


Rnai  Rula:  May  12. 

taax. 


f^antfr^  OammiaBton 
naso. 


Te  provide  a 

•wt  ,_.   , 

charges  has  legal  agM  to 

the  earner. 
Revision  to  comport  w«h  Mb.  L  8^- 

35  permittlrtg  afiipper  MNflMn. 


Exemption  of  omamsato  ml  taPk 
commadittos  canted  in  acntolnaia 
Horn  laiW  filng  nqulramanto  «i  «• 
CFR  Part  53S. 

Determination  wfhettier  to 
CFR  549.  See  year  t 
Plan  to  Aevia 
ant  to  }M0  ftapuiaary   riutMMy 
Act  (5  U.S£.  eiOI. 

To  provide  lor  more  paaip  aani- 
metKament  arid  cormletlon  of  dto- 
covery  in  formal  procaedkigs. 


RecommerKtoaon. 


MayZS.  1S8Z. 


Commento  due  May 

1^  i9aK/tag.i. 


Sacaons  15.53 
Stepping  Act  1916 
H*  U.S.C.  614. 
Mia). 

Saeltons  18b.  48 
SMpping  Act  ins 
(48  U.S£.  MTk, 
•41a). 

Sections  14  Fourth 
15.  17,  18b. 
SlSpping  Act  1916 
(48  use.  812. 
•14,  816.  817b). 

Sections  14b,  48 
Sh^iping  Act  1«16 
4SU&C813B. 
841  a). 

8ec8ons43.44 
SMpping  Act  1916 
<48  use.  641a. 
•41b). 


S»toP<ngAct  1916 
(48  U.S.a  617b, 
S38a). 
_d» 


^^,188^ 


Oonvnarrto  4ua  .luna 
7,  1962;  Sapt  IS. 
196Z 


Baa:  46  CFI^  Part 

soe. 


ML. 


Frands  C.  Humey, 
Secretary  (202)  523- 
572S. 


Do, 


Exempt  under  5 
use.  601(2). 


Cert  of  no  sign. 

efa 
no.  of 
small  entities. 
No  impact  reduotion 
of  preaent 
ragulatioa 


cnam^  unosr  9 
U.S.C«OK^. 


..do.... 


Da 


Da 


Da 


Da 


Da 


Cert  of  no  siga 
econ.  Impact  on 
sul)stan.  no.  of 
smaH  entitieaL 

Mo  TOTOaeeabto 
■v^ect  r^ftictien  in 
present 
requiremenls. 

Cert  of  no  sign, 
econ.  impact  (Vi 
subatanne.  of 
small  entitles. 


Da 


Da 


Do. 


Do 


UL  Fmml  Rules 


DochatNo. 

TWa 

Summary  and  Objective 

tabs 

Legal  Basis 

hnpad 

Staff  Contoct 

80-13 

Licensing  of 

Provision  for  handling  cargo  for  ctian- 

Final  Rule  asrved  April 

See:  46  CI4<  510.321 

Cert  of  no  sign.  econ. 

Jeremiah  D    Hospital  Chief, 

Independent  Ocean 

labie  organizations  at  Itaa  or  re- 

8. 18e^  47  FR 

impaoi  an  a  aabalan. 

Offloe  of  Fieighl  Fonwan^ 

duced  ratos.                                    J 

16030  (Apr.  14. 

er3.  Bureau  of  Certification 

1982). 

and  Licensing  (202)  523- 

5643. 

60-70 

Status  of  Bulk 

Statement  of  appllcabl%  at  aadUon 

Sactton  leb.  Shipping 

NA.„ ..., 

Daniel  J.  Connors  Director, 

Commofkties. 

16b.  Shipping  Act  1118  H«  U.SC. 

served  March  8. 

Act  1916  (46  U.8.C. 

Bureau    of    Tanffs    (202) 

817b)  to  bulk  conmadi«es  leaded 

1962;  47  FR  1M5t 

847^  Sea:  48  CFR 

S23<C7Ml 

Into  containers. 

(Mar.  tZ  1982); 

afiaot  date  atayad 
jwtt  luSier  order. 

aao.1t. 

61-18 

Cxamption  of 

EVmkiation  of  Unneceaswy  FWng  and 

Sadtons  %i.M 

Cart  of  noslgii  soon. 

Robert    Q.    Drew    Director, 

Approval  f8C)utrem0nt8. 

March  a  4982;  47 

StUppMaAcL  1118 

impact  on  a  sutwtan. 

Bureau     of     Agreements 

the  Collection. 

.FR  10217  (Mar   ia 

(4SU.S£.S14, 

ao.  af  saak  eaatoa. 

emiu-tnr. 

ContpRtflori,  and 

tasQ. 

•a3«.  Saac  46  CFR 

Boaianga  of  CradM 
kitormation. 

( 

SMJ(a)  arri  sai  J. 

81-38 

Prooaduiaa  for 

usmcatxjn  ar  cataganeai  aManpaona 

Aal^toaanitf 

Saa:4«CFR  Part  547  _. 

Oknkwllonol 

fi*Mrt  R.  Meyer  Okaotor, 

ewfeDnmental  Polcy 

and  adtStlon  of  ftaw  exemptions  to 

January  20,  ISSS,  47 

FsquNtMiiaiiti.  No 

OMtaaffinerayandEnvl- 

Analysis. 

FR  33S0  (Jaa  28, 
1962). 

Impact 

523-6835. 

[PR  Doc-  82-13306  FUed  S-14-82: 8:45  ami 
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Notices 


Fedetal  Register 
Vol  47,  No.  95 
Monday,  May  17,  1982 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
puMa  Notices  of  hearings  and 
irrvestigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  tiling  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  sectioa 


DEPARTyENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

Request  for  Comments  on  Applicant 
for  Designation  In  tlM  Area  Currently 
Assigned  to  ttte  Kansas  State  Grain 
Inspection  Department  (KS) 

AGENCY:  Federal  Grain  Inspection 
Service,  USDA. 
action:  Notice. 

SUHMAIIy:  This  notice  requests 
comments  from  interested  parties  on  the 
appUcant  for  designation  as  the  official 
agency  in  the  area  currently  assigned  to 
the  Kansas  State  Grain  Inspection 
Department  (Kansas).  The  designation 
terminates  August  31, 1982. 

DATE  Comments  to  be  postmarked  on  or 
before  July  1. 1982. 

ADDRESS:  Comments  must  be  submitted 
in  writing,  in  duplicate,  to  Lewis 
Lebakken,  }r..  Regulations  and 
Directives  Management  Staff,  Federal 
Grain  Inspegtion  Service,  U.S. 
Department  of  Agriculture.  Room  1642, 
South  Building,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250, 
telephone  (202)  382-0231.  All  comments 
received  will  be  made  available  for 
public  inspection  at  the  above  address 
during  regidar  business  hours  (7  CFR 
1.27(b)). 

RM  HMTHER  NtFORMATION  CONTACT: 

Lewis  Lebakken.  Jr..  telephone  (202) 
382-0231. 

SUPPIEMENTARV  INFOmtATKMC  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12291  and 
Secretary's  Memorandum  1512-1; 
therefore  the  Executive  Order  and 
Secretary's  Memorandum  do  not  apply 
to  this  action. 

The  March  1, 1982,  issue  of  the 
Federal  Ragbter  (47  FR  8730)  contained 
a  notice  from  the  Federal  Grain 
Inspection  Service  requesting 
applications  for  designation  to  perform 


official  inspection  services  under  the 
U.S.  Grain  Standards  Act,  as  amended 
(7  U.S.C  71  et  seq.)  (Act),  in  the  area 
currently  assigned  to  Kansas. 
Applications  were  to  be  postmarked  by 
March  31. 1982. 

One  applicant  requested  designation 
for  all  of  the  geographic  area  currently  - 
assigned  to  Kansas.  That  applicant  is 
Kansas  State  Grain  Inspection 
Department.  Topeka.  Kansas,  which 
applied  for  a  renewal  of  designation  for 
an  additional  3-year  period. 

In  accordance  with  S  800.206(b)(2)  of 
the  regidations  under  the  Act  this  notice 
provides  interested  persons  the 
opportunity  to  present  their  views  and 
comments  concerning  the  applicant  for 
designation.  All  comments  must  be 
submitted  to  the  Regulations  and 
Directives  Management  Staff,  specified 
in  the  address  section  of  this  notice,  and 
postmarked  not  later  than  July  1. 1962. 

Consideration  will  be  given  to 
comments  filed  and  to  other  information 
available  before  a  final  decision  is  made 
with  respect  to  this  matter.  Notice  of  the 
final  decision  will  be  published  in  the 
Federal  Registw  and  the  applicant  will 
be  informed  of  the  decision  in  writing. 

(Sec  &  Pub.  L  94-582. 90  Stat  2873  (7  UJ&.C 
79)) 

Date:  May  12, 1982. 

I.T.Abaiiier, 

Director,  Compliance  Division. 

[FR  Doc  82-13330  Filed  5-14-82:  SM  ubI 
MUJNQ  COOC  3410-EIMI 


Forest  Service 

Availat>ilfty;  Legal  Descriptions  and 

Maps  for  National  Forest  WHdemesses 
In  Alaska 

The  Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA),  Public  Law 
96-487,  designated  14  wUdemesses  on 
the  Tongass  National  Forest,  Alaska, 
and  placed  the  following  areas  in  the 
National  Wilderness  Preservation 
System: 

Admiralty  Island  Wilderness* 
Coronation  Island  Wilderness* 
Endicott  River  Wilderness* 
Maurelle  Islands  Wilderness* 
Misty  Flonls  National  Monument 

Wilderness* 
Petersburg  Creek-Duncan  Salt  Chuck 

Wilderness* 
Russell  Fiord  WUdemess* 
South  Baranof  WUdemess  * 
South  Prince  of  Wales  WUdemess* 


Stikine-LeConte  Wilderness* 

Tebenkof  Bay  Wilderness* 

Tracy  Arms-Fords  Terror  Wilderness' 

Warren  Island  WUdemess* 

West  Chichagof-Yakobi  WUdemess* 

Section  103(b)  of  ANILCA  provides 
that  a  legal  description  and  map(8]  of 
each  wUdemess  shall  be  published  in 
the  Federal  Register  and  filed  wiUi  the 
President  of  the  Senate,  and  the  Speaker 
of  the  House  of  Representatives. 

The  legal  description  and  maps  for  the 
involved  units  consist  of  about  88  single- 
spaced  pages  and  145  map  sheets.  Costs 
to  publish  this  material  in  the  Federal 
Register  are  estimated  to  be  $73,400.  In 
the  interests  of  economy,  this  notice  of 
avaUability  is  published  to  provide 
public  notice  that  this  material  is  on  file 
for  public  inspection  and  may  be 
reviewed  by  interested  parties  In  the 
foUowing  offices: 

Chief.  Forest  Service.  USDA.  South 
Agriculture  BuUding.  Room  4238, 12th 
and  Independence  Avenue.  SW, 
Washington,  DC  20013 

Regional  Forester.  Alaska  Region, 
Federal  Office  BuUding.  Juneau,  AK 
99802  (all  WUdemesses) 

Forest  Supervisor,  Tongass-Chatham 
Area,  Sitka,  AK  99835  (WUdemesses 
with  footnote  1) 

Forest  Supervisor,  Tongass-Ketchikan 
Area,  Federal  BuUding,  Ketchikan,  AK 
99901  (WUdemesses  with  footnote  2) 

Forest  Supervisor,  Tongass-Stikine 
Area,  Petersburg,  AK  99833 
(WUdemesses  with  footnote  3) 

In  compliance  with  ANILCA,  the  legal 
descriptions  and  maps  have  been  sent  to 
the  President  of  the  Senate  and  the 
Speaker  of  the  House  of 
Representatives. 

Further  information  is  avaUable  from 
Charles  R.  Joy,  Forest  Service,  UaJA. 
RecreatiaD  Management  Staff,  P.O.  Box 
2417,  Washington.  t)C  20013,  telephone 
(202)  447-2422. 

Dated  May  7. 1982. 
R.M.HoiMl>y. 

Deputy  Chief. 

\^  Ooc  (e-UIM  FIM  (-4«-aK  ft45  n) 

I  coot  stw-tva 


21114 


Federal  Register  /  Vol.  47,  No.  95  /  Monday,  May  17.  1982  /  Notices 


CIVIL  AERONAUTICS  BOARD 
[Docket  40603] 

Air  Niagara  Fltneas  Investigation; 
Assignment  of  Proceeding 

This  proceeding  has  been  assigned  to 


Administrative  Law  fudge  Ronnie  A. 
Yoder.  Future  communications  should 
be  addressed  to  him. 


Dated  at  Washington.  OC..  May  12.  IfiK. 
Elias  C  Rodriguez. 

Chief  Administrative  Law  Judge. 

(FR  Doc  82-13318  Filed  S-14-S2:  8:45  am) 

BHxma  oooE  «si*-«i-« 


Applications  for  CerWicates  of  l*ui>llc  Convenience  and  Necessity  and  Foreign  Air  Carrier  Pfmtta  Week  Cwdad  May  7, 

1982 

Subpart  Q  Api^Bcatioin 

The  due  date  for  answers,  conforming  application,  or  ^n^Hnpa  to  modify  scope  are  set  forth  below  for  eadh  application. 
Following  the  answer  period  die  board  may  process  the  application  by  expedited  procedures.  Such  procedures  may  consist  of 
the  adoption  of  a  show-cause  order,  a  tentative  order,  or  in  appropriate  cases  a  final  order  without  furfter  proceedings. 


Dated  fiM 


Aero  Weal  AirVnes.  Inc.  c/o  OavU  P.  Cbao,  laOTS  E.  4S»  Avenue,  SuNa  S03,  Oamer,  Colorado  80239  Application  0)  Aero  West  AMnes.  Inc.  pursuant  to 
SeoMon  «01  al  •«  Ad  and  Subpart  O  ol  Km  Boaitf «  (^aoadural  rWnMlatoni  n^jaats  «  certificats  al  pMic  cortvenience  and  necessity  to  provide  scheduled 
JnteislaH  a*  «anapanation  in  ttw  tollowmg  marliats:  Chicago.  Illinoia,  Danver.  CokxadOL  Las  Vegaa,  Urnntrn.  SaAai*.  CMamla.  ConlanBiaa  Appicalions, 
(nodons  to  modtty  scope,  and  iViaeun  maY  tie  Mad  tiy  Jane  t.  1IB2 

lane  SMr  Alnaavat  fee. c/o  Qeaioa  T  VeM«.  tSZ2  K  Staal.  H.m  SaHe  1030.  MBShmglon.  DC  20005  AppKcation  ol  Lone  Star  Ainrays,  Inc  pursuant  to 
aacUM  401M  P<  tba  Act  and  Subpart  Q  of  Ite  Board's  Procedural  Regulations  raquaats  that  ttw  Beeid  apprave  <t<  the  tranater  o)  Lam  ear's  oarWcate 
aultwrtzlnB  domestic  sctwduled  operations  to  Lone  Star  Domestic  Ltd..  d/b/a  Lone  Star  Amways,  Inc.,  (2)  the  «anaMr  to  ismm  Stor  Oaanaaa,  Lid.  d/b/a 
U)^  9Hr  .Ha— »».  Inc.  ol  Lone  Star's  oadBHaaa  aaMart^v  taraiBB  SBhnli^ad  ak  kanaportation  as  wen  as  thoae  authorizing  foreign  overseas  and  domestic 
darter  opacatioaa.  Anawers  may  be  tlad  ty  Jaia  £  tM2. 

The  Flying  Line  Irx:.,  740I  World  Way  Weal  InlemaiiaQal  Airport.  Los  Angeles.  CaHfomia  90009  Application  of  The  Flying  Tiger  Line  Inc.  ptasuant  to  Section 
401  of  ttw  Act  and  Subpart  O  ol  Ma  Board's  Piecaduial  ftofulatiena  requeats  «at  Ito  certificate  of  public  convenience  and  necessily  for  Routo  119  be 
amended  to  add  toataod  aa  an  aMaanal  paa<  en  Ms  aanaad antic  muto  aultranly.  Gontemiing  Applications,  motions  to  modHy  scope,  and  Aii— a  may  be 
lied  by  June  3.  1982. 

Mkorae  C^eaa.  Inc,  e/o  V.  Michael  SSraja.  Sola  401.  ^Vn  Connec«cul  Avenue,  N.W,  Washington,  D.C  20036.  AppHcatiori  ol  AMxxn  Exptass,  inc. 
pursuant  to  Section  401  of  the  Aoi  and  Otipt  Q  li  *m  Boirt's  Prmsdwil  Ragutoiona  for  a  certificate  of  putillc  convenierKe  ar«l  necessity  auttKvizing 
afll>ndi<a<  and  etaitor  aH-cargo  sacyica  babeaan  poai*  in  Me  United  Statea,  on  »w  orw  hand  and  poma  to  Carada.  Menlco  and  Puerto  Rioa,  on  toe  odier 
hand.  Conformine  Applications,  moOora  to  modty  scopo,  and  Answers  may  be  med  by  June  3,  1882. 

NoOhaiaalAataas.  Inc.  MinneapoHB/SLPai  tan  Ai^artSl  Raid.  Mkneaoa  55111  Applfcation  of  Norttiwaat  Akllnaa,  Inc.  pursuant  to  Seotton  401  of  the  Ad 
and  SUtoait  Q  of  the  Board's  PiDcadual  nsgiiafcina  laqueaa  a  new  oerdAcaa  a)  pubic  cowvenlanoe  and  naeesalU  far  nauto  SF  peiBanertfy  or 
tonixsaty  authorizing  Northwaat  to  engage  in  the  scbeduled  air  transportation  of  parsons,  property  and  fnai  on  an  laaaalili  a»l  basis  balwaeo  OMings. 
liilwiaia  end  Calgary.  Alberta,  Canada.  Oantanalat  »p|illi.aiuia.  moiione  to  modify  acepe.  and  Answers  may  be  fled  by  June  4,  1962. 

Air  Polyraaia.  Inc  t/a  DHL  Cargo,  o/e  llarben  A.  RaaaaMal.  Hauaman  and  rieaendal,  2060  K  Street.  f<.W.  rsse,  Washington,  DC.  2000«  Application  of  Air 
Wb>|W|<«.  iac  T/A  DHL  Cargo,  pursuant  to  Section  401  of  me  Act  and  Subpart  O  of  the  Board's  Procedural  RegiMlans.  raqueato  a  oarblicals  aitoortar^  M 
to  aogaga  in  tta  Irtnsporaiion  at  «repai%  and  mtf  tahaan  la  annaal  paa«  Ktonotoki,  the  intennedaie  pointa  Kona.  Maii  (Kahutui),  Lena.  Laaie.  Motokai. 
and  Upoki.  and  the  lemiinal  point  Hito.  Confoming  Applications,  moltona  to  imdHy  aoepa,  and  Aiuwas  may  be  Med  by  June  4,  1982. 


Ph}iUi8  T.  KaylK. 

Secretary. 

[FR  Doc  82-13317  Filed  S-14-82: 1:4!  amj 
MLUNO  CODE  6320-01-H 


DEPARTMENT  OF  COMMERCE 
intemationai  Trade  Administration 


PrestrsBsad  Concpaia  Blaai  Wira 
Strand  From  France;  Postponement  of 
Cuuntei  valHf  ig  Ouly  Prewninai^ 
Deter  minatton 

agency:  IntematiaBal  TVade 
Administration.  Commecce. 

AcnoN:  Postponement  of  couiitei  valBqg 
duty  preliminary  determination. 


r:  The  oountervafiing  dilty 
prehminary  determination  involving 
prestressed  concrete  steel  wire  strand 
("PC  strand")  from  Prance  is  being 
postponed  because  we  have  detemrined 
the  investigation  to  be  extraordinarily 
complicated.  We  iatend  to  issue  the 
preliminary  countervailiog.duty 


detennination  not  later  than  August  2. 
1982. 

EFnKTiVE  OATE:  May  17, 1982. 

FOR  FURTHER  INFORMATION  CONTACC 

Mary  A.  Martin.  Office  of  Investigations, 
Import  Administration,  U.S.  Department 
of  ConmeFce,  14th  and  Constitution 
Aveirae,  N.'W..  Washington,  D,C.  20Z3Q, 
(20Zi  377-8854. 

SUPPLBMCNTART  INFORMATION:  On 

March  24, 1982,  we  announced  our 
initiation  of  the  countervailing  duty 
investigation  to  determine  whether 
producers,  manufactureis,  or  exporters 
of  PC  strand  in  France  receive  any 
benefits  that  are  subsidies  within  the 
meaning  of  the  countervailing  di^  law 
(47  FR  13397).  The  notice  statfd  that  we 
would  issue  a  preliminary  determination 
by  May  28. 1962. 

As  detailed  in  the  notice  of  tsitiation 
of  the  oouBtervaiUsg  duty  investtgation. 


the  petition  alleges  that  the  government 
of  France  and  the  European 
Communities  provide  various  programs 
which  constitute  subsidies  to  producers, 
rasRufacturers,  or  exporters  of  PC 
strand.  The  alleged  subsidy  practices 
are  numerous  and  raise  complex  issues. 
Moreover,  it  is  difficult  to  detemiBie  the 
extent  Kii  utllizstion  of  die  programs  by 
the  manufacturers,  producers,  or 
exparters.  We  have  determined  that  the 
govemltaait  of  France,  the  fiurafiean 
Communities,  sod  the  other  parties 
coDcemed  are  cooperatiog  uid  that 
additional  tiaie  is  necessary  to  make  the 
countervailing  dsty  prelimiaary 
determination.  For  these  reaaom  we 
determine  that  this  case  is 
extra  oidinariljr  complicated  in 
accordance  with  section  703(cXl)(B)  of 
the  Tariff  Act  of  lS3a  as  amended  ("the 
Act"),  and  we  intend  to  issue  a 
oountenrailing  duty  preliBiiBary 


determination  not  later  than  Angnst  2, 
1982. 

This  DOtioe  it  published  pursuant  to 
section  703(c)(2)  of  the  AcL 
Gaiy  N.  Horlick. 

Deputy  Assistant  Secretary  for  Import 
Administration. 
May  10, 1982. 

(FR  Ooc.  aB-13M7  FHed  B-M-ae  MS  a4 
BIUINQ  CODE  3S10-XS-« 


Massachusetts  Institute  of 
Technologic  Decision  on  Application 
for  Duty-Free  Entry  of  Scientific 
Article 

The  following  is  a  decision  on  an 
application  for  duty-free  entry  of  a 
scientific  article  pursuant  to  Section  6(c) 
of  the  Educational.  Scientific  .and 
Cultural  Materials  Importation  Act  of 
1966  (Public  Law  89-651,  80  StaL  897) 
and  the  regulations  issued  thereunder  as 
amended  (15  CFR  Part  301). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
between  8J0  AM.  and  5:00  P.M.  in 
Room  2097  of  the  Department  of 
Commerce  Building,  14th  and 
Constitution  Avenue,  N.W,  Washington. 
D.C  2023a 

Docket  Number  81-00389.  Applicant 
Massachusetts  Institute  of  Teclmology, 
National  Magnet  Laboratory.  150 
Albany  Street,  Cambridge,  MA  02139. 
Artide:  Polarizing  Dispersive,  Phase 
Modidated  Fourier  Transformed 
Spectrometer.  Manufacturer  National 
Physical  Laboratory,  United  Kindom. 
Intended  use  of  artide:  See  Notice  on 
Page  56631  in  tfie  Federal  Register  of 
November  18, 1981. 

Comments:  No  comments  have  been 
received  widi  respect  to  this  appUcation. 

Decision:  AppUcation  approved.  No 
instrument  or  apparatus  of  equivalent 
sdentific  value  to  the  foreign  artide,  for 
such  pmposes  as  this  artide  is  intended 
to  be  used,  is  being  manufactured  in  the 
United  States. 

Reasons:  The  artide  permits 
measurement  of  refractive  index  and 
absorptioo  coeffedent  of  low-loss 
ceramic  and  crystalling  materials  in  the 
millimeter  and  sub-millimeter 
wavelength  range.  Tlie  National  Bureau 
of  Standards  advises  in  its 
memoramdom  dated  march  2, 1982  that 
(1)  the  capability  of  the  foreign  artide 
described  above  is  pertinent  to  the 
applicant's  intended  piupose  and  (2)  it 
knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  sdentific  value 
to  the  foreign  artide  for  the  applicant's 
intended  use. 

The  Departaient  of  Gommeroe  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  sdeatific  value  to  the  foreign 
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article,  lot  such  purposes  as  this  article 
is  intended  to  be  used,  which  is  beiqg 
manufactured  in  the  United  States. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11.105,  Importation  of  Duty-Free 
Educational  and  Scientific  Materials) 
Fnmk  W.  CBoel. 

Acting  Director,  Statutory  Import  Programs 
Staff. 

[FR  Doc.  8Z-1334a  Filed  S-14-82: 8:45  tm] 
BILLINQ  COK  35M-Sfr-M 


Umversfty  of  Maine  at  Orono;  Decision 
on  Application  for  Duty-Free  Entry  of 
Scientific  Artide 

The  following  is  a  dedsion  on  an 
application  for  dnty-free  entery  of  a 
sdentific  artide  pursuant  to  Section  6(c) 
of  the  EducationaL  Sdentific,  and 
Cultural  Materials  hnportation  Act  of 
1966  (Public  Law  89-651,  80  Stat.  897) 
and  tfie  regulations  issued  thereunder  as 
amended  (15  CFR  Part  301). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
between  8:30  a.m.  and  5.-00  p.m.  in  Room 
2097  of  tfie  Department  of  Commerce 
Building,  14th  and  Constitution  Avenue, 
N.W.,  Washington,  D.C  20230. 

Docket  Number  Bl-00381.  Applicant 
University  of  Maine  at  Orono, 
Department  of  Zoology,  Murry  Hall, 
Orono,  Maine  04469.  Artide:  Flow 
Meter-4  Digital  #2536-B.  Manufacturer 
Rigosha  &  Co.,  Ltd.,  Japan.  Intended  use 
of  article:  See  Notice  on  page  51627  in 
the  Federal  Kepstar  of  October  21, 1981. 

Comments:  No  comments  have  been 
received  widi  respect  to  this  apphcation. 

Dedsion:  Application  approved.  No 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  artide,  for 
such  ptuposes  as  this  artide  is  intended 
to  be  used,  is  being  manufactured  in  the 
United  States. 

Reasons:  This  appUcation  is  a 
resubmission  of  Docket  No.  61-00086, 
which  was  denied  without  prejudice  to 
resubmission  for  informational 
defidendes  (August  5. 1981).  The  foreign 
article  provides  hi^  sensitivity  at  low 
flow  rates  (threshold  velodty  is  5-6 
centimetrav/second  and  linear  response 
is  8-12  centimeters/second).  The 
National  Bureau  of  Standards  advises  in 
its  memorandum  dated  March  26, 1982 
that  (1)  the  capabiUty  of  the  foreign 
artide  deaci^>ed  above  is  pertinent  to 
the  appUcant's  intended  purpose  and  (2) 
it  knows  of  no  domestic  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  articles  for  the  appUcant's 
intended  ase. 

The  Department  of  Commerce  knows 
of  no  <Mlier  instrument  or  apparatus  of 
equivalent  sdentifk:  value  to  the  foreign 
artide,  for  such  purposes  as  this  artide 


is  intended  to  be  used,  which  is  beiag 

manufactiu-ed  in  the  United  States. 

(Catalog  of  Federal  Doawstic  AsMtaoce 

Program  No.  11.105.  Importatian  of  Outy-Free 

Educational  and  Scientific  Materialsj 

Frank  W.CiaeL 

Acting  Director,  Statutory  Import  Programs 

Staff 

pit  Doc  Kr-\33m  Tiled  S-14-a2;  «:4S  cm] 
BILLJNO  CODE  SSIO-Sfr-M 


National  Bureau  of  Standards 

Public  Meeting  on  Reorganization  of 
Office  of  Product  Standards  Policy 

Notice  is  hereby  given  that  there  will 
be  a  public  briefing  on  the 
reorganization  of  the  Commerce 
Department's  Office  of  Produd 
Standards  PoUcy  (OPSP)  and  the 
transfer  of  that  office  to  the  National 
Bureau  of  Standards  (NBSJ.  Details  on 
the  meeting  are  as  foUowK 

Date:  June  16, 1982. 
Place:  Green  Auditoriuiii  of  tlie  NBS 
Administration  Building.  Gaitfaerabwg. 
Maryland  [oS  liUeistate  270  at  Qii»tifa» 
Orchard  Road). 
Time:  1:30-50)  pjn. 
Agenda: 
1:30— Opening  Remarica — Dr.  Ernest  AasUer, 

Director.  NBS 
1:50— OPSP  Overview— Dr.  Stanley  Wvshall. 

Director.  OPSP 
20)— Laboratory  AccreditatioD — Mr.  John 

Locke,  Pro^'am  Manager 
2:15— Standards  Code  and  Infonnatioo — Mr. 

Walter  Leight  Program  Manager 
2.-30 — Standards  Coordination  and 

Managenent — Mr.  Donald  Mackay, 
Program  Manager 
2:45 — Weights  and  Measures — Mr.  Albert 

Tholen.  Program  Manager 
3fl0 — International  Legal  Metrology— Mr. 

David  Edgeriy,  Program  Manager 
3:15— Discussion 
4:30— Closing  Summary — Dr.  Staoiey 

Waishaw 
Purpose  of  Meeting  Secretary  of  Commerce 
Maloobn  Baldrige  tecantiy  approved  the 
tmsfBr  of  OPSP  to  NBS.  Secretary 
Baldrige  has  aasigDed  to  tfa«  Bureau  OPSPt 
responsibility  for  management  of  standards 
policy  and  coordination  of  government 
involvement  in  voluntary  standards 
activities  and  has  added  to  these  existing 
NBS  responsibilities  for  national  and 
intemati<XMl  legal  metrology.  The  purpose 
of  the  meeting  is  to  outline  the  policy 
directions  the  standards  community  can 
expect  to  see  NBS  pursue,  to  describe  the 
organiration  and  programs  of  OPSP,  and  to 
allow  for  comments  and  discussion  with 
attendees. 
Contact  for  Further  Information:  Mr.  Donald 
R.  Mackay,  Manager.  Standards 
Coordination  and  Mangement  Office  of 
Product  Staadards  Policy.  National  Bureau 
of  StaMkrds.  Room  A-ISS  Tacknology 
Building  MtadiJngtoD.  DC  JOtH.  Tdephont 
(301)821-2567. 
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Dated  May  12. 1982. 
EniMt  Ambiar, 

Director,  National  Bureau  of  Standards. 

(FR  Doc  82-13300  FUed  »-14-8Z:  8:45  un| 
MLLMQ  COM  M1«-1«-ll 


National  Oceanic  and  Atmospheric 
Administration 

illid-Atiantic  Fishery  Management 
Council's  Surf  Claim  and  Ocean 
Quahog  Suiipanel;  P\M\c  Meeting 

AQENCY:  National  Oceanic  and 
Atmospheric  Administration. 
Commerce. 

summary:  The  Mid-Atlantic  Fishery 
Management  Coimcil  established  by 
Section  302  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Pub.  L  94-265).  has  established  a  Surf 
Clam  and  Ocean  Quahog  Subpanel 
which  will  meet  to  discuss  limited  entry 
provisions  of  the  Surf  Clam/Ocean 
Quahog  Fishery  Management  Plan. 
DATE:  The  public  meeting  will  convene 
on  Friday,  June  25, 1982.  at  10  a.m..  and 
will  adjourn  at  approximately  4  p.m.  The 
meeting  may  be  lengthened  or  shortened 
or  agenda  items  rearranged  depending 
upon  progress  on  the  agenda. 
ADDRESS:  The  meeting  will  take  place  at 
the  Sheraton,  Route  13,  Dover, 
Delaware. 

FOR  FURTHER  NUPORaiATION  CONTACT: 
Mid-Atlantic  Fishery  Management 
Council,  Room  2115.  Federal  Building, 
300  South  New  Street,  Dover,  Delaware 
19901,  Telephone:  (302)  674-2331^ 

Dated:  May  12, 1982. 
laclcL  Fails. 

Chief,  Administrative  Support  Staff,  National 
Marine  Fisheries  Service. 

[FR  Doc  82-13357  FUcd  3-14-82: 8:46  ami 
MUJNQ  CODE  S61ft-22-M 


Pacific  Fisiiery  Management  Council, 
PulHIc  Meeting  With  a  Partialty  Closed 
Session  and  Pul>iic  Meeting  of  Its 
Scientific  and  Statistical  Committee 

AQENCY:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 

action:  Notice  of  public  meetings  with  a 
partially  closed  session. 

summary:  As  required  by  the  Federal 
Advisory  Committee  Act,  this  notice 
sets  forth  the  schedule  and  proposed 
agendas  of  the  forthcoming  separate 
public  meetings  of  the  Pacific  Fishery 
Management  Council  and  its  Scientific 
and  Statistical  Committee.  The  Pacific 
Fishery  Management  Council  was 
established  by  Section  302  of  the 
Magnuson  Fishery  Conservation  and 


Management  Act  (Pub.  L  94-265),  and 
the  Council  has  established  a  Scientific 
and  Statistical  Committee  to  assist  it  in 
carrying  out  its  responsibilities. 

DATES:  July  13-15, 1982. 

ADDRESS:  The  meetings  will  take  place 
at  the  Hacienda  Airport  Hotel,  525 
Sepulveda  Boulevard,  El  Segundao, 
California. 

FOR  FURTHER  INFORMATION:  Pacific 
Fishery  Management  Council,  528  SW^ 
Mill  Street.  Second  Floor,  Portland, 
Oregon  97201,  Telephone  (503)  221-6352. 

Agendas 

Council  (open  meetings)  July  14-15. 
1982  (10  a.m.  to  5  pjn.  on  Jtdy  14;  8  a jn. 
to  5  p.m.,  on  July  15] — consideration  of 
the  FY  1983  Council  budget  matters, 
status  of  1982  salmon  fisheries  and 
enchovy  fishery  management  plan 
(FMP),  and  conduct  a  public  comment 
period  beginning  at  3  pjn.,  on  July  14. 

Council  (closed  session)  July  14, 1982 
(8  a.m.  to  10  a.m.)— discussion  of  the 
status  of  maritime  boundary  and 
resource  negotiations  between  the  U.S. 
and  Canada.  Only  those  Council 
members  and  selected  staff  having 
security  clearances  will  be  allowed  to 
attend  this  closed  session. 

Scientific  and  Statistical  Committee 
(open  meetings)  July  13-14, 1982  (1  p.DL 
to  5  p.m.,  on  July  13;  8  a.m.  to  5  p.m.  on 
July  14) — consideration  of  anchovy 
management  issues;  evaluate  and 
develop  recommendations  on  issues 
referred  to  the  Committee  by  the 
Council;  conduct  a  public  comment 
period  beginning  at  3:30  p.m.  on  July  14. 

The  Assistant  Secretary  for 
Administration  of  the  Department  of 
Commerce,  with  the  concurrence  of  the 
General  Counsel,  formally  determined 
on  February  10, 1982,  pursuant  to 
Section  10(d)  of  the  Federal  Advisory 
Committee  Act,  that  the  agenda  item 
covered  in  the  closed  session  is  exempt 
from  the  provisions  of  the  Act  relating  to 
open  meetings  and  public  participation 
therein,  because  the  meeting  will  be 
concerned  with  matters  that  are  within 
the  purview  of  5  U.S.C.  552b(c){l),  as 
information  which  will  disclose  matters 
that  are  (A)  specifically  authorized 
under  criteria  established  by  an 
executive  order  to  be  kept  secret  in  the 
interests  of  national  defense  at  foreign 
policy  and  (B)  in  fact  properly  classified 
pursuant  to  such  executive  order,  (A 
copy  of  the  determination  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Fadlity,  Room  6317, 
Department  of  Commerce.)  All  other 
portions  of  the  Council's  meeting  will  be 
open  to  the  public. 


Dated:  May  12, 1962. 
Jack  L.  Falls. 

Chief,  Administrator  Support  Staff,  National 
Marine  Fisheries  Service. 

[FR  Doc  82-13338  FUed  6-14-82: 8:45  ami 

MLUNQ  cooc  aeio-»4i 


Application  for  Approval  To  Transfer 
Ownership  of  a  U.S.  Vsssel  to  a  U.S. 
Corporation  More  Than  25  Percent 
Foreign  Owned 

AQENCY:  National  Marine  Fisheries 
Service.  National  Oceanic  and 
Atomospheric  Administration, 
Commerce. 

action:  Notice. 

summary:  Anthony  Carri,  27 
Maplewood  Drive,  Clinton,  Connecticut 
06413  has  applied  to  the  Maritime 
Administration  (MarAd),  Department  of 
Trasportation,  for  approval  to  transfer 
ownership  of  the  vessel  Mollie  B  ex 
Canonicus  (0 14.  584176,  built  1977,  reg. 
length  43.8')  to  Steel  Pipe  Repairs,  Inc^ 
180  Locust  Avenue,  Bronx,  New  York 
10455.  The  contemplated  transfer  would 
subject  the  vessel  to  ownership  of  a  U.S. 
Corporation  more  than  25  percent 
foreign  owned.  Reportedly,  the  vessel 
would  be  transferred  to  Dominican 
Republic  registry  and  operated  in  the 
fisheries  of  that  country. 

Request  for  comments:  Interested 
persons  are  invited  to  send  written 
comments  to  Michael  L  Grable, 
Financial  Services  Division,  Attention: 
John  A.  Kelly,  Jr.,  National  Marine 
Fisheries  Service,  National  Oceanic  and 
Atomospheric  Administration, 
Washington,  D.C  20235.  All  comments 
must  be  postmarked  no  later  than  June 
16,1982. 

SUPPLEMENTARY  MPORaUTION: 

Application  for  approval  of  the  transfer 
was  received  by  MarAd  April  7, 1982. 
Approval  is  required  by  Section  9  of  the 
Shipping  Act,  1916,  as  amended  (46 
U.S.C.  808)  because  Moille  S  is  a 
docimiented  vessel  and  because  Steel 
Pipe  Repairs,  Inc.,  a  U.S.  Corporation,  is 
not  a  citizen  of  the  United  States  within 
the  meaning  of  Section  2  of  the  Act  (46 
U.S.C.  602).  Where  a  foreign  transfer 
involves  a  fishing  vessel,  MarAd 
customarily  requests  the  National 
Marine  Fisheries  Service  (NMFS)  to 
review  the  application  and  give 
clearance.  Clearance  has  been 
requested  from  NMFS  in  this  case. 
Accordingly  we  art  soUciting  the  views 
of  interested  persons  in  regard  to  this 
application  and  will  convey  them  to 
MarAd  with  our  recommendation. 
Generally  our  recommendation  will  be 
favorable  unless  it  si  concluded  that  the 
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transfer  will  adversely  affect  tfie 
particular  segments]  of  the  U.S. 
commercial  fishery  involved.  In  fliis 
case  an  ifloportaat  consideratioo  is  that 
the  purchaser  meets  Coast  Guard 
eligibility  requirements  for  documenting 
the  vessel  in  the  fisheries  of  the  United 
States  and  does  not  need  MarAd 
approval  to  later  return  her  to  UJS. 
registry.  Hw  signifianoe  of  this 
possibility  is  diniiuahed,  however,  by 
the  fiact  diat  a  U.S.  Corporation  ando- 
foreign  ooatrol  may  contract  for  the 
construction  within  the  United  States  of 
a  fishteg  vessel  for  documentation  in  tiie 
fisheries  of  tiie  United  States.  No  paUic 
hearing  is  comtemplated  at  this  time. 


FOR  nmTHER  MWMMA-nON  CONTACT: 
John  A.  Kelly,  Jr.,  (202)  634-7496  (dus 
number  is  not  a  toll-free  number). 

Dated:  May  11,  IMZ. 
Robert  K.  CrowriL 

Deputy  Executive  Du'evlvr.  National  Marme 
Fisheries  Service. 

pni  Doc  t2-133S5  FUwl  5-14-82;  ftiS  an) 
HUMO  COOC  M10-22-II 


AppycaHont  for  Approval  To  Transfer 
OwnacaNps  of  Two  US.  Vessels  to  a 
US.  Corporation  Under  Foreign 
Control 

AQEtior:  NatioiMl  Maine  Flsheriea 
Service,  National  Oceanic  and 
Atmospheric  Admfaiistration,  Commerce. 

ACTION:  Notice. 

summary:  Applications  have  been 
reoeivad  by  the  Maritime 
Administration  (MarAd).  Department  of 
Tranqiortatiaii,  for  approval  to  transfer 
to  Wldtney-Fidalgo  Seafoods.  Inc.  2360 
Commodore  Way,  Seattle,  Washington 
981S9,  ownership  of  the  vessels 
Kadteruw  M  [OM.  227723,  built  ia2a 
reg.  length  60.6')  and  Luxor  [OM.  228730, 
built  1927,  reg.  length  58.4)  owned  by 
Sea  Fisheriea.  Inc.  and  M/V  Viking.  In&, 
respectively.  Address  of  both  companies 
is  2336  Magnolia  Bvlvd.  West  Seattle, 
Washington  96199.  The  contemplated 
transfers  would  subject  the  vessels  to 
foreign  control  since  iCyokuyo  Compatny, 
Ltd.,  a  Japanese  corporation,  owns  99.26 
peraent  cf  dw  stock  of  Whitney  Fidalso 
Seafoods,  Inc.  Bodi  veaeeb  woold  be 
operated  by  Whitney-Fidalgo  Seafoods 
in  the  fiaheiy  for  sahnan  in  Paget  Sound. 

Request  for  Comments:  Interested 
persons  are  invited  to  send  written 
comments  to  Michael  L  Grable, 
Financial  Services  Division,  Attention 
John  A.  KeDy,  Jr..  National  Marine 
Fisheriea  Service.  National  Oceanic  and 
Atmospheric  Administration, 
Washiaglen.  D.C  WU3S.  All  comments 
must  lie  pOBtaiBiKeQ  no  tater  then  30 


days  after  the  date  fins  notice  is 

published. 

SUPPLEMENTARY  INRMUIATION: 

Applications  for  approval  of  the 
transfers  were  received  by  MarAd 
March  30, 1982.  Approvals  are  required 
by  Section  9  of  die  shipping  Act  1918,  as 
amended  (46  U.S.C  806)  because 
Whitney  Fidalgo  Seafoods,  Inc.  a  U.S. 
corporation,  is  not  a  citizen  of  the 
United  States  widdn  the  meaning  of 
Section  2  of  the  Act  (46  U.S.C.  802).  "Hie 
Maritime  Administration  is  the  Federal 
agency  responsible  for  the  approval  or 
disapproval  of  applicatians  sobnutted 
pursuant  to  the  Shipping  Act  V^iere  a 
forei^i  traasfer  involves  a  fishing 
vessri.  MaiAd  costomarily  requests  the 
National  Marine  Fisheries  Service 
(NMFS)  to  review  die  apphcation  and 
give  clearance.  Clearance  has  been 
requested  from  NMFS  for  these 
applications.  Accordingly  we  are 
soildting  the  viewn  of  interested  persons 
in  this  regard  and  will  convey  them  to 
MarAd  with  our  recommendations. 
Generally  a  racomaendation  will  be 
favorable  unless  it  is  concluded  that  the 
transfer  will  adversely  oSect  the 
particular  segi>ent(s)  of  the  U.S. 
commercial  fishery  industry  involved. 
No  public  hearing  is  contemplated  at 
this  time. 


ITION  CONTACTt 

John  A.  Kelly.  Jr..  (202)  634-7496  or 
Phillip  M.  Bolir  (206)  527-6122  (these 
numbers  are  not  toll  free  numbers). 

Dated:  May  IL ISSZ. 

Rabart  ILCbowall, 

Deputy  Executrre  Director,  National  Marine 
Fisheries  Service. 


(FR  Doc.  n-iaa  Mai  S.44-ae  Sitt  ai4 
BILUNQ  COOC  SS^0-t^4l 


Receipt  of  AppllcaBon  for  Permit 

Notice  is  hereby  ^ven  diat  an 
Applicant  faas  applied  in  doe  form  for  a 
Permit  to  take  marine  nvnmmnlf  as 
authoiixed  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  UAC  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (SO  CFS  Part  210). 

1.  Applicant:  The  Dufov  Zoo  Animals 

World  (P20S).  129090  Moscow. 

U.S.SJL 

2.  Type  of  Pnnil:  PaUk  Display 

3.  Name  and  Number  of  Animals: 

California  sea  lions  [ZaJqpbus 
califomianus) — Z 

4.  Type  of  Take:  To  obtain  rehabilitated 

beached/stranded  animals  from  die 
United  States 

5.  Location  of  AcOvity:  Marineland  of 

the  Pacific  Rancho  Palos  Verdes, 
California 


6.  Period  of  Activit3r:  2  years 

The  arrangements  and  facilities  for 
transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  li rpna^  veterinarian, 
who  has  certified  that  such 
arrangements  and  facilities  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Cancunreat  with  the  publication  of 
this  notice  in  the  Federal  Ba^ster.  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  applicatian  to  the  Marine 
Mammal  Commission  and  th^ 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  appbcatioa 
should  be  submitted  to  die  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce.  Washington, 
D.C.  20235,  on  or  before  June  16, 1982. 
Those  individuals  requesting  a  hoTjr^g 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  die 
discretion  of  the  Assistant 
Administrator  for  Fisheries. 

AH  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

As  e  request  for  a  permit  to  take  living 
marine  mammals  to  be  maintained  in 
areas  outside  the  jurisdiction  of  the 
United  States,  this  application  has  been 
sidnnitted  in  accordance  with  National 
Marine  Fisheries  Service  policy 
concerning  such  applications  (40  FR 
11619,  March  12. 1975).  In  this  regard,  no 
application  will  be  considered  unless: 

(a)  It  is  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  throu^  the 
appropriate  agency  of  the  foreign 
government; 

(b)  It  indudes: 

(i)  A  certification  from  such 
appropriate  government  agency 
verifying  the  information  set  foirlh  in  the 
application; 

(ii)  A  certification  frmn  sndi 
government  agency  diat  the  laws  and 
regidations  of  the  government  involved 
permit  enforcement  of  the  terms  of  the 
conditiaos  of  the  permit  and  drat  die 
govefument  win  eararce  such  terms; 

(iiij  A  statement  mat  die  government 
concerned  vrill  eflford  comity  to  a 
National  Marine  Fisheries  Seivlce 
'decision  to  amend,  suspend  or  revrdce  a 
permit 

In  accordance  wMi  die  above  cited 
poBcy,  uM  ceftlBcation  and  statements 
of  the  Mlulstiy  of  Cidtnre  tif  the  U 3AK. 
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and  tlie  Veterinary  Commission  of  tlie 
City  of  Moscow  have  been  found 
appropriate  and  sufficient  to  aliow 
consideration  of  this  permit  application. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices: 
Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service, 

3300  Whitehaven  Street.  NW.. 

Washington.  D.C.;  and 
Regional  Director,  National  Marine 

Fisheries  Service,  Southwest  Region, 

300  South  Ferry  Street.  Terminal 

Island,  California  90731. 

Dated:  May  11. 1982. 
Rkhaid  B.  Roe. 

Acting  Director,  Office  of  Marine  Mammala 
and  Endangered  Species,  National  Marine 
Fisheries  Service. 

[FR  Doc.  8Z-133&2  FUed  5-14-82:  MS  am) 
aiUJNQ  CODE  3610-22-11 


Receipt  of  Application  for  Pennit 

Notice  is  hereby  given  that  an 
Applicant  has  applied  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant:  Mr.  Michael  Graybill 

(P304],  Oregon  Institute  of  Marine 
Biology,  University  of  Oregon, 
Charleston.  Oregon  97420 

2.  Type  of  Permit:  Scientific  Research 

3.  Name  and  Number  of  Animals: 

Harbor  seals  (Phoca  vitulina) — up 
to  200 

4.  Type  of  Take:  Potential  harassment 

while  observing  and  censusing. 

5.  Location  of  Activity:  Pigeon  Pt. 

Oregon 

6.  Period  of  Acti\'ity:  2  years 
Conciurent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  iis  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  Washington. 
D.C.  20235,  on  or  before  June  16, 1982. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular 
application  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 


those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  in  the  following  offices. 
Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

3300  Whitehaven  Street  N.W.. 

Washington.  D.C;  and 
Regional  Director,  National  Marine 

Fisheries  Service,  Northeast  Region, 

7600  Sand  Point  Way,  NE.,  BIN 

C15700,  Seattle.  Washington  98115. 

Dated-  May  11, 1982. 
Richaid  B.  Roe. 

Acting  Director,  Office  of  Marine  Mammals 
and  Endangered  Species,  National  Marine 
Fisheries  Service. 

(FR  Doc  »-13SS3  FUed  5-14-82: 8:45  un) 
MLLMO  COM  SS10-22-M 


Propo— d  Modification  of  Pennit  Na 
317  (P6C) 

On  February  23. 1981,  Notice  was 
published  in  the  Federal  Register  (46  FR 
13541)  that  a  permit  had  been  issued  to 
the  National  Zoological  Park, 
Smithsonian  Institution,  Washington, 
D.C.  20008,  authorizing  the  importation 
of  specimen  material  of  gray  seals  taken 
in  Canada.  The  Permit  Holder  has 
submitted  a  request  to  modify  the  Permit 
as  follows: 

Section  A-2  be  changed  to  read  as 
follows: 

A  2.  Specimen  material  &om  up  to  100  gray 
seals  [Halichoerus  grypus]  which  are  taken 
by  the  Government  of  the  United  Kingdom 
may  be  imported. 

Section  B-1  is  changed  to  read  as 
follows: 

B.  1.  The  authorized  activities  shall  be 
conducted  by  the  means  and  for  the  purposes 
set  forth  in  the  application  and  documents 
submitted  in  the  modification. 

The  Pennit  as  modified  and 
documentation  pertaining  to  the 
proposed  modification  are  available  for 
review  in  the  following  offices: 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Sti^et,  NW.,  D.C;  and 

Regional  Director,  Northeast  Region. 
National  Marine  Fisheries  Service. 
Federal  Building,  14  Elm  Stieet, 
Gloucester,  Massachusetts  01930. 

Dated  May  11, 1982. 
Richard  B.  Roe, 

Acting  Director,  Office  of  Marine  Mammals 
and  Endangered  Species,  National  Marine 
Fisheries  Service. 

(FR  Doc.  BZ-1S354  FUw]  5-14-82: 8:45  am] 
MLLMO  COW  W10-S2-II 


DEPARTMENT  OF  DEFENSE 

Department  of  ttio  Air  Force 

USAF  Scienttfic  Advisory  Board; 
Meeting 

May  6, 1982. 

The  dates  for  the  meeting  of  the  USAF 
Scientific  Advisory  Board  Ad  Hoc 
Committee  on  Turbine  Engine 
Monitoring  Systems  as  published  In  the 
Federal  Register,  Volume  47.  No.  73. 
Page  16,  Thursday.  April  15, 1982  have 
been  changed.  The  new  meeting  dates 
are  August  10  and  11, 1982.  All  other 
information  remains  the  same. 

For  further  information  contact  the  SAB 
Secretariat  at  (202)  607-8845. 
Wiimilid  F.  Hotines. 
A  ir  Force  Federal  Register  Liaison  Officer, 

pnt  Doc  82-13308  FIM  5-14-82;  8:45  am) 
MLLMa  CODE  S»10-«1-ll 


USAF  Sclontlfic  Advisory  Board; 
Mooting 

May  5. 1082. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  Air-to-Air  KfissUe 
Requirements  wiD  meet  at  Los  Angeles 
Air  Force  Station,  California,  on  21  and 
22  June  1982.  The  purpose  of  the  meeting 
will  be  to  review  air-to-air  missila 
requirements  for  air  defense  of  the 
United  States.  The  meeting  will  convene 
at  0900  and  adjourn  at  1700  on  the  21st 
and  will  convene  at  0900  and  adjourn  at 
1700  on  the  22nd. 

The  meeting  concerns  matters  listed 
in  Section  552b(c)  of  Title  5,  United 
States  Code,  specifically  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
607-4648. 
Winnibel  F.  Holmes, 
Air  Force  Federal  Register  Liaison  Officer. 

(FR  Doc  82-13308  FiM  5-14-82: 8:45  un) 
MLLMO  COOC  St10-01-M 


Office  of  tho  Socretary 

Dofsnso  Intolligsnco  Agency  Advisory 
Conunittso;  Closod  Mooting 

Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Pub.  L 
92-463,  as  amended  by  Section  5  of  Pub. 
L  94-409,  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  of  the  DIA 
Advisory  Committee  has  been 
scheduled  as  follows:  Monday,  14  June 
1982,  Plaza  West.  Rosslyn,  Virginia. 

The  entire  meeting,  commencing  at 
0900  hours  is  devoted  to  the  discussion 
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of  classified  information  as  defined  in 
Section  552b(c)(l).  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  Subject  matter  will  be  used  in  a 
special  study  on  the  Department  of 
Defense  Intelligence  Information 
System. 

Dated:  May  11, 198Z. 
M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

|FR  Doc.  82-13291  Filed  S-14-S2: 8:45  am] 
BILUNG  CODE  3S10-«1-M 


Defense  Intelligence  Agency  Advisory 
Committee;  Closed  Meeting 

Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Pub.  L. 
92-463.  as  amended  by  Section  5  of  Pub. 
L.  94-409,  notice  is  hereby  given  that  a 
closed  meeting  of  a  panel  of  the  DIA 
Advisory  Committee  has  been 
scheduled  as  follows:  Wednesday,  30 
June  1982,  Plaza  West,  Rosslyn,  Virginia. 

The  entire  meeting,  commencing  at 
0900  hours  is  devoted  to  the  discussion 
of  classified  information  as  defined  in 
Section  552b(c)(l),  Tide  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  Subject  matter  will  be  used  in  a 
study  on  Soviet  naval  trends. 

Dated  May  11, 1982. 
M.  S.  Healy. 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

(FR  Doc  82-13292  Filed  5-14-82:  845  am) 
BIUJNQ  OOOE  3t10-01-M 


Defense  Inteliigence  Agency  Advisory 
Committee;  aosed  Meeting 

Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Pub.  L. 
92-463,  as  amended  by  Section  5  of  Pub. 
L.  94-409,  notice  is  hereby  given  that  a 
closed  meeting  of  a  Panel  of  the  DIA 
Advisory  Committee  has  been 
scheduled  as  follows: 

Thursday,  1  July  1982,  Plaza  West. 
Rosslyn,  Virginia. 

The  entire  meeting,  commencing  at 
0900  hours  is  devoted  to  the  discussion 
of  classified  information  as  defined  in 
Section  552b(c){l),  Tide  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  Subject  matter  will  be  used  in  a 
special  study  on  the  REIS  program. 

Dated:  May  11, 1982. 

M.  S.  Healy. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

|FR  Doc.  82*13293  Filed  5-14-82:  845  am] 
BILUNQ  CODE  W10-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Volume  No.  59] 

AvallabWty  of  Federal  Power 
Commission  Reports 

Notice  is  hereby  given  that  Volume 
No.  59  of  the  Federal  Power  Commission 
Reports,  the  last  of  the  FPC  series,  is 
available  for  purchase  at  the  United 
States  Government  Printing  Office 
Bookstore.  These  volumes  contain 
Federal  Power  Commission  (Federal 
Energy  Regidatory  Commission's 
predecessor)  opinions,  orders,  and 
precedential  procedural  orders. 

Persons  interested  in  purchasing 
Volume  59  covering  the  period  July  1 
through  September  30, 1977.  may  remit 
$35.00  for  GPO  Stock  #061-002-000-77-4 
to  the  following  address: 

Superintendent  of  Documents,  United 
States  Government  Printing  Office. 
Washington.  DC  20402. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  82-13278  FUed  5-4-82: 8:45  am] 
BtLUNG  CODE  6717-01-M 


[Doclcet  No.  DP81-188-001] 

Consolidated  Gas  Supply  Corp.; 
Petition  To  Amend 

May  11. 1982. 

That  notice  that  on  April  23, 1982, 
Consolidated  Gas  Supply  Corporation 
(Petitioner).  445  West  Main  Sb«et, 
Clarksburg,  West  Virginia  26301,  filed  in 
Docket  No.  CP81-188-001  a  petition  to 
amend  the  order  issued  August  1, 1981, 
in  Docket  No.  CP81-188  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  the  transportation  of 
natural  gas  to  Niagara  Mohawk  Power 
Corporation  (Niagara)  until  October  31, 
1983,  all  as  more  fully  set  forth  in  the 
petition  to  amend  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

It  is  stated  that  by  order  issued 
August  19, 1981,  Petitioner  was 
authorized  to  transport  and  deliver  up  to 
65,000  dekatherms  equivalent  of  natural 
gas  per  day  to  Niagara  for  use  in  the 
generation  of  electric  power  at  Niagara's 
Albany  steam  plant.  It  is  asserted  £at 
the  authorization  was  for  a  limited  term 
expiring  July  31, 1982.  Petitioner 
proposes  herein  to  continue  the 
transportation  of  natural  gas  to  Niagara 
until  October  31, 1983. 

Petitioner  further  requests  that  the  gas 
sold  in  the  nonjuhsdictional  direct  sale 


to  Niagara  not  be  considered  in 
designing  Petitioner's  jurisdictional  rates 
and  that  it  be  permitted  to  retain  all 
revenues  from  the  direct  sale  of  natural 
gas  to  Niagara. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
June  1, 1982,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  \A  or 
1.10)  and  the  Regidations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
peirties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 
Kennetii  F.  Plumb, 
Secretary. 

[FR  Doc  82-13283  Hied  5-14-82: 8:45  am] 
B  LUNG  COOE  S717-01-4I 


[Docket  No.  ES82-54-000] 

Kansas  City  Power  &  Uglrt  Co;  Notice 
of  Application 

May  10, 1982. 

Take  notice  that  on  May  3. 1982, 
Kansas  City  Power  and  light  Company 
(Applicant)  filed  an  application  seeking 
authority  pursuant  to  Section  204  of  the 
Federal  Power  Act  to  issue  up  to 
$200,000,000  principal  amount  of  short- 
term  debt  to  be  issued  prior  to  June  30, 
1984,  with  matiuities  not  later  than  June 
30,1985. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  the 
application  should,  on  or  before  June  1. 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  I»ractice  and  Procedure  (18  CFR  1.8 
and  1.10).  The  application  is  on  file  with 
the  Commission  and  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  82-13284  Filed  5-14-CZ:  MS  am] 
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[Docket  NotL  O-2602-O01.  at  aL] 

Marathon  OH  Company,  et  aL; 
Applications  for  Certificates, 
Abandonment  of  Service  and  Petitions 
To  Amend  Certificates ' 

May  10, 1982. 

.  Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  or  petition  to  pursuant  to 
Section  7  of  the  Natural  Gas  Act  for 
authorization  to  Aell  natural  gas  in 
interstate  commerce  or  to  abandon 
service  as  described  herein,  all  as  more 
fully  described  in  the  respective 
applications  and  amendments  which  are 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 


'This  notice  does  not  provide  for  consolidation 
for  hearing  of  the  several  matters  covered  herein. 


applications  should  on  or  before  May  26, 
1982.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C.  20426,  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Conunission's  Rules  of 


Practice  and  Procedure  a  hearing  will  be 
held  without  further  notice  before  the 
Commission  on  all  applications  in  which 
no  petition  to  intervene  is  filed  with  the 
time  required  herein  if  the  Commission 
on  its  own  review  (A  the  matter  believes 
that  a  grant  of  the  certificates  or  the 
authorization  for  the  proposed 
abandonment  is  required  by  the  public 
convenience  and  necessity.  Where  a 
petition  for  leave  to  intervene  is  timely 
filed,  or  where  the  Commission  on  its 
own  motion  believes  that  a  formal 
bearing  is  required,  further  notice  of 
such  hearing  will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
to  be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 


DodMl  Na  and  dsl*  asd 


Appfcant 


Purctiassr  and  tocaHow 


Prtos  par  1,000* 


a-eeoz-om,  o,  Apr.  ze,  isaz.. 


G-1 1630-000.  D,  Apr.  26,  1962- 


Mamtnn  CI  Corapany.  539  Soutti  UUn  SIrsat. 
Ftoday,  Otiio  45840. 


-do- 


6-13663-000,  D.  Apr.  30,  1962.. 
&-t87a«-000,  D.  Apr.  29,  1962- 


Shal  01  Company.  One  Shell  Plaza,  P.O.  Baa  2463, 
Houston,  Texas  77001. 

do 


060^02-000.  0,  Apr.  29. 1982- 


_do_ 


063-181.000,  D,  May  3, 1962. 


-do. 


CI63-479-000,  0,  May  3.  1982 

068-929^)00.  D,  Apr.  30,  1962-. 
063-1041.000,  D,  May  30, 1962- 


-do.. 


-.do- 


066-12834X11.  0.  May  3,  1962 

075-227-001.  D,  Apr.  30,  1082 

076-1894)01.  D.  Apr.  30,  1982 

076.688-001,  Apr  21.  1962 

076.684-002,  C.  Apr.  30, 1982 

081-111-001.  C,  May  9. 1962 

CI81-195-O01.C  Apr.  28,  1962 

O82-21S-001.  Apr.  30.  1962 

082-240-000  (O64-1077).  B,  Apr. 

27,  196^ 
O82-241-000,  A.  Apr.  29,  1962 

082-242-000,  (O67-110),  B.  Apr. 
29.  188Z 

082-243-000.  ^  Apr.  4.  1982 _ 

062-244-000,  A,  Apr.  30.  1962 

082-245-000.  A,  Apr.  30.  1962 

062-247-000.  A.  May  4, 1962 


CWas  Saivloa  Company,  P.O.  Box  300;  Tuka.  OMa- 

hotna  74102. 
Sun  Exploralion  and  ProducHon  Company,  (tomwly 

Sun  01  Company).  P.O.  Box  2%  Oritas,  T«as 

75221. 
Getty  01  Company.  PO.  Box  1404.  Houston,  Texas 

77001. 
MotM  Producing  Texas  8  New  Molco  Ine,  Mna 

Orssn— >  Plaza.  SuHa  2700.  Houston,  Texas 

77048. 
Amefican  Petroftna  Company  o(  Texas,  PC  Boa 

2159,  Dallas.  Taxas  75221. 
ARCO  01  snd  Gaa  Company.  Division  o<  Atlwiic 

Richfield  Company.  Post  Offica  Box  2619.  Dallas. 

Taxas  75221. 
Ainlnal  USA,  kc  Ooidan  Center  One,  2800  Nortti 

ijMp  Waat.  PjO.   Box  94193.  Houston,  Texaa 

77018 
Tannaco  01  Company,  P.O.  Boa  2911,  Houston. 

Taxas  77001. 
Exxon  Coipcrsaon.  P.O.  B<n  2180.  Houston,  Texas 

77001. 
Graoa  Patrolaum  Corporation.  Broactany  Exacufiva 

PaiK  6501  North  Broadway,  Oktafioma  City.  OWa- 

homa  73118 
Taxaagulf  Inc.,   1100  MHam  BuiMlng.  SuHa  3000, 

Houaton,  Texaa  77002. 
The  St«ariar  08  Company,  P.O.  Boa  1921,  Houaton, 

Taxas  77001. 
Nalrasco   Inoofparatad,   P.O.   Box   1521,  Houston. 

TExas  77001. 
AsMand  Exploration,  Inc.  PXX  Boa  381.  AstHand, 

Kentucky,  41114. 


Natural  Gas  Pipalina  Company  of  Amartca  Rooka, 

Plymouth  and  f»u»fs  FMds,  San  Patido  and 

Refuflo  Counlisa,  Texas. 
Natural  Pipslna  Company  of  America  Rook*.  Plym- 
outh sndPocMs  FMds,  Bsn  Pstilcto  wid  Ralugk> 

Countias.  Texas. 
Northern    Natural   Gas   Company.   Rossion  FieM. 

Beavar  Oounty,  Oklahoma. 
Northen>   Natwal   Gaa   Company.   Crosaett   Plant, 

Upton  Cowity,  Texas. 
Northern  NatiasI  Gas  Company,  WHburton  FieM, 

Morton  Oouniy,  Kansas. 
RingtDOOd  Gstharing  Co.  (formerly  Oklahoma  Natural 

Gas    Gstharing    Ca).    Rino«rood    FieM.    Maior 

County.  OWtfioma. 
CKes  Servica  Qas  Company,  HotMrt  Ranch  FiaM, 

HampN*  County,  Texaa. 
Northam  Natwtf  Gaa  Company,  N.  E.  Oalas  TisM, 

Pecos  Cour«y.  Texaa. 
Northern  Nattfal  Gas  Company.  Tlppelt  Gas  Pisnt, 

Pacoa  arM  Crocfcatl  OounllBa.  Texas, 
ones  Servica  Gaa  Company.  South  Bishop  FiaM, 

EMs  County.  OMshoma. 
Kanaa^Natoaaka  Natural  Gas  Company.  Bradshaw 

FiaM,  Hamiton  county,  Ksnsas. 
E)  Paao  Natural  Gas  Company.  Lahuarta  and  GoMan 

Una  FWda,  Eddy  County,  New  Mexioa 

Tennessee  Qas  Pipalina  Company,  Grand  Isle  Area 

FWd.  OlWwra  LouMmw. 
UnNad  Gas  Plpa  Una  Company.  High  Island  Blocks 

^-X2.  A-303,  and  A-818,  Offshore  Texss.  Fadsr- 

al  Domain. 
(Mtad  Gas  Pipe  Una  Company,  Henderson  FieM, 

Rusit  County.  Texas. 
Northern    Natural    Gas   Company.    West   Cameron 

Stock  238.  Offshore  Louisiana. 

Natural  Gas  Pipeline  Company  of  Amenca.  Stock  A- 

499  FieM.  High  Island  Area,  South  Additton.  Off- 

shorsTsaas. 
Tsnnsssss  (3aa  PIpalne  Company.  Paiackis  Fiakt 

Matagorda  County.  Texas. 
Umtad  Qea  Pipe  Une  Company.   West  Cameron 

Stock  637.  X-70  nsaar»oe.  Offshore  LouslWM. 
Cities  Servtes  Gas  Company.  Radrock  FieM.  Nobis 

County,  Oklahoma. 

Soultiam    Natural    Qas   Corapany,    EugerM    Isiwid 

Block  108.  OCS-G-3811,  Offshore  Louisiana. 
Mkihigan  Wlaconsin  Pipe  Une  Company,  High  Island 

Stocks  A-361  snd  A-3e8  FieW,  Offshore  Texas. 
Mtehigsn  Msoonsin  Pipe  Une  Company,  l^igh  islarM 

Blocks  A-351  snd  A-368  Field,  Offshore  Texas. 
Taxas  Qas  Transmission  Corporattoa  Oak  h 

FisM,  Hopkins  County.  Ksniucky. 
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OMM  No.  and  (Mi  MM 


C«2-2i««-000.  B.  May  3. 1962. 


Appfcam 


OaRa  Cnporatton.  2820  Uwrtr  Toww.  OkWnnw 
Oti.  OkWtama  73102. 


Purchaaar  and  tocatan 


Caiaa  Sarvica  Gaa  Companjr.  Braka  RaU.  &m« 
County.  OUahoma. 


Prioa  par  1.000* 


('•». 


I  taappication  because  it  has  no  interest  in  Hw  acrawa^ 


interest  in  *m 
the  owners. 


•=«»Rj«;2»»nOiCon».,jMs*a^  in  inl«««^?n^;ou«  Oi  cS!S«y. 

I^*?  ''SI?!?*  •  ••  '<'"»"  ••*•  •>  "«••  ••««*  •rem  Via  aerana  kwStMd  in  l  

!  ?g..?!?*P'Ly»  *°  »*  Prop»<y  because  si  economically  racovenble  raaanaa  lad  been  depleled 

f*o>itHtm  18.  1980.  and  FMraaiy  27.  1882. 

~~~^ '"•»»*^'^^^i5^^"SSSi*  "^  "^"^  by-Amandmer*  ctatedA^  ,6.  198^  ™„»san9  to  chant .  . 

and  ttie^SSSTRliSffilSirSMA^^ 

!  W?^  *»  ""^  **'?!L^  Ptfchat*  CpmraeTdKUd  Jtjw  4. 1981. 


,.  ,77:r~~  -  — *  — —  >»«  rm\  in  I  Mxisen  oBOTi  juie  «,  isei. 

;:«?55^"sr-cSS5rrc55jr^ 
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[Doctot  Na  CPS2-28S-0001 

Michigan  WIconsin  Pipe  Une  Co.  and 
Michigan  Consolidated  Gas  Co.;  Notice 
of  Application 

May  11. 1982. 

Take  notice  that  on  April  16..1982, 
Michigan  Wisconsin  Pipe  Line  Company 
(Mich  Wis),  One  Woodward  Avenue, 
Detroit  Michigan  48226,  and  Michigan 
Consolidated  Gas  Company 
(Consolidated).  500  Griswold  Avenue. 
Detroit.  Michigan  48228,  filed  in  Docket 
No.  CPB2-288-000  an  application 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  pubUc 
convenience  and  necessity  authorizing 
the  ccHistruction  and  operation  of  lateral 
pipeline  and  associated  measurement 
facilities  necessary  to  establish  a  new 
delivery  point  for  Wisconsin  PubUc 
Service  Company  (Public  Service),  the 
displacement  of  various  quantities  of 
gas  for  Consolidated,  and  incident  to  the 
establishment  of  the  delivery  point  for 
Consolidated,  the  exchange  of  supplies 
of  nautral  gas  with  Consolidated,  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  submitted  that  Public  Service 
purchases  natural  gas  supplies  fi-om 
Mich  Wis.  pursuant  to  Rate  Schedule 
CD-I  of  Mich  Wis*  FERC  Gas  Tariff. 
Original  Volume  No.  1  and  Public 
Service  has  requested  Mich  Wis  to 
establish  a  new  delivery  point  in 
Niagara  Township.  Marinette  County, 
Wisconsin,  to  enable  Public  Service  to 
provide  natural  gas  service  to  GAF 
Corporation's  Kremlin  plant  In  the  town 
of  Pembine,  Marinette  County, 
Wisconsin.  As  the  location  of  the 
proposed  delivery  point  is  proximate  to 


Consolldated's  mainline  transmission 
system  in  the  Upper  Penninsula  of 
Michigan.  Mich  Wis  states  that  it  has 
solicited  Consolidated's  assistance  in 
establishing  such  point  In  accordance 
with  Mich  Wis'  proposal,  it  would 
construct  a  lateral  pipeline  connecting 
Consolidated's  mainline  to  the  proposed 
new  delivery  point  for  Public  Service 
and  would  construct  and  operate  the 
following  facilities  necessary  to 
eff^ectuate  deliveries  of  gas  to  such 
point 

(1)  4.6  miles  of  4V^-inch  OD.  pipeline 
in  Dickinson  County,  Michigan,  and 
Marinette  County.  Wisconsin;  and 

(2)  Associated  gas  measurement 
facilities  located  proximate  to  the 
interconnection  of  the  lateral  pipeline 
with  the  facilities  of  Consolidated  in 
Dickinson  County,  Michigan. 

Applicants  estimate  the  total  cost  of 
the  above^escribed  facilities  to  be 
$726,310  which  would  be  financed  by 
Mich  Wis  with  funds  on  hand. 

Mich  Wis  further  proposes  to 
exchange  a  daily  quantity  of  up  to  2,650 
dekathenns  (dt)  equivalent  of  gas 
pursuant  to  the  terms  of  a  gas 
displacement  and  exchange  agreement 
dated  April  5, 1982.  It  is  stated  that 
Consolidated  would  make  deliveries  to 
Mich  Wis  for  exchange  service  at  its 
Vulcan  city  gate  station  Dickinson 
County,  Mid^an.  where  Mich  Wis* 
lateral  pipeline  would  be  connected  It  is 
further  stated  the  that  Mich  Wis  would 
concurrently  redeliver  equivalent 
quantities  of  gas  to  Consolidated  at  any 
one  of  all  of  the  following  existing  points 
of  interconnection  between  the  facilities 
of  Consolidated  and  Mich  Wis: 

(1)  The  Menominee  No.  2  meter 
station.  Menominee  Township. 
Menominee  County.  Michigan; 


(2)  llie  Crystal  Falls  meter  station. 
Crystal  Falls  Township.  Iron  County, 

Michigan;  and 

(3)  The  Willow  Run  meter  station. 
Ypsilanti  Township.  Washtenaw 
County.  Michigan. 

^plicants  assert  that  as 
consideration  for  Consolidated 
participating  in  the  exchange  service 
and  as  further  provided  in  the 
agreement  Mich  Wis  has  agreed  to 
assist  Consolidated  in  displacing  from 
Consolidated's  River  Rouge  Station  to 
ConsoUdated's  Willow  Run  Station  a 
quantity  of  natural  gas  of  up  to  25.000  dt 
equivalent  per  day  during  the  months  of 
July,  August  and  September.  It  is  stated 
that  Consolidated  would  cause  supplies 
of  natural  gas  to  be  delivered  to  Midi 
Wis  for  displacement  service  at  Mich 
Wis'  Definance  compressor  station. 
Definance  County,  Ohio,  and  Mich  Wis 
would  redeliver  equivalent  quantities  of 
gas  to  Consolidated  at  the  Willow  Run 
meter  station.  It'is  further  asserted  that 
Consolidated  would  be  solely 
responsible  for  making  suitable 
arrangements  to  effectuate  the 
deliveries  of  gas  to  Mich  Ww  at  the 
Definance  delivery  point 

Consolidated  also  requests  that  the 
Commission  issue  a  declaratory  order  to 
the  effect  that  Consolidated's  Utility 
Division,  notwithstanding  the  exchange 
of  natural  gas  with  Mich  Wis,  remains 
exempt  from  the  provisions  of  the 
Natural  Gas  Act  under  Section  1(c) 
thereot 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  1. 
1982,  file  with  the  Federal  Enei^ 
Regulatory  Commission.  Washington. 
D.C.  20426,  a  petiti(m  to  intervene  or  a 
protest  in  accordance  with  die 
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requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  AD 
protests  flled  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natxiral  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  die 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  fmnal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedrire  herein  provided 
for,  unless  o^erwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 
Ksnneth  F.  Plumb, 
Secretary. 

(FR  Doc.  O-lXtM  FBtd  S-M-42:  ft4S  am| 

miuna  coot  ttn-*i-it 


(Docket  No.  ES82-5»-000] 

Montana-Dakota  Utilities  Co^ 
Application 

May  10. 1962. 

Take  notice  that  on  April  30, 1982, 
Montana-Dakota  Utilities  Company 
(Applicant)  filed  an  Application  with  the 
Federal  Energy  Regulatory  Commission, 
pursuant  to  Section  204  of  the  Federal 
Power  Act,  seeking  an  Order  authorizing 
the  issuance  of  up  to  $45,000,000 
principal  amount  of  its  First  Mortgage 
bonds,  via  negotiated  placement 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
Application  should,  on  or  before  May  27, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C  20426,  petitions  or  protests  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1,8  or 


1.10).  The  Application  is  on  file  and 
available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FK  Doc  t2-132B7  Filed  S-14-82: 8:45  am) 
MLUNQ  CODE  717-41HI 

[Docket  No.  CPSO-274-001] 

Mountain  Fuel  Supply  Co.  and 
Mountain  Fuel  Resources,  Inc.; 
Amendment  to  Application 

May  11, 1982. 

Take  notice  that  on  April  2, 1982, 
Mountain  Fuel  Supply  Company 
(Mountain  Fuel),  180  East  First  South 
Street.  Salt  Lake  City.  Utah  84139.  and 
Mountain  Fuel  Resources,  Inc.. 
(Resources),  Suite  1540,  36  South  State  . 
Street  Salt  Lake  City.  Utah  84111.  filed 
in  Docket  No.  CP80-274-001  an 
amendment  to  their  application  in  the 
instant  docket  filed  pursuant  to  Section 
7  of  the  Natural  Gas  Act  so  as  to  reflect 
the  impact  of  stipulations  and  an 
agreement  executed  by  Applicants  and 
certain  Utah  and  Wyoming  interveners 
herein  and  filed  and  approved  in 
proceedings  before  Utah  and  Wyoming 
state  pubUc  service  commissions,  all  as 
more  folly  set  forth  in  the  amendment 
which  is  on  file  with  the  Commission 
and  oi>en  to  public  inspection. 

Applicants  submit  that  in  their 
application  they  requested  permission 
and  approval  for  Mountain  Fuel  to 
abandon  by  transfer  to  Resources 
certain  interstate  transmission  facilities 
and  appurtenances,  gas  purchase 
agreements,  sales  and  otiier 
transmission  sovices  as  well  as 
authorization  for  the  acquisition  by 
Resources  of  the  transmission  facilities 
and  gas  purchase  agreements  to  be 
abandoned  by  Mountain  Fuel,  the 
operation  by  Resources  of  the 
transmission  facilities  to  be  abandoned, 
and  the  continuation  by  Resources  of 
the  interstate  sales  and  other  interstate 
transmission  services  to  be  abandoned 
by  Moimtain  FueL 

Applicants  state  that  a  settlement 
agreement  has  been  reached  at  the  state 
level  concerning  the  ownership  of 
certain  properties  and  products,  the 
allocation  of  benefits  and  obligations, 
and  the  manner  in  which  the  exploration 
and  production  operations  of  Mountain 
Fuel  and  its  affiliates  would  be 
conducted.  It  is  further  stated  that 
pursuant  to  such  agreemmt  Mountain 
Fuel  would  retain  ownership  of  natxiral 
gas  produced  from  defined  productive 
gas  reservoirs  and  would  purchase 
natural  gas  produced  from  defined 
productive  oil  reservoirs  from  Wexpro 
Company  (Wexpro).  Accordingly. 


Applicants  submit  that  is  is  no  longer 
proposed  that  Resources  purchase 
natural  gas  from  either  productive  gas  or 
productive  oil  reservoirs  as  those  terms 
are  used  in  the  aforementioned 
settiement  agreement 

It  is  asserted  that  in  order  to  conform 
to  the  stipulations  and  agreement  it  is 
necessary  to  amend  the  instant 
application  so  as  to  delete  from  Exhibit 
P  all  costs  attributable  to  such  formerly 
proposed  purchases  by  Resources  and 
further  to  revise  Exhibit  P  so  as  to 
reflect  that  Resources  would  be 
providing  transportation  service  for  that 
gas  whidi  under  the  settiement 
agreement  Mountain  Fuel  owns  in 
productive  gas  reservoirs  or  would 
purchase  from  certain  productive  oil 
reservoire  owned  by  Wexpro. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before  June  1. 
1982  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regidations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  commission  will 
be  considered  by  it  in  determining  the 
appropirate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules.  All  persons  who 
have  heretofore  filed  need  not  file  again. 
Kenneth  F.  Plumti, 
Secretary. 


[PR  Doc 
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(Docket  Na  CP«2-297-000] 

Norttiem  Natural  Qas  Co,  Division  of 
InterNortti,  inc.;  Application 

May  11, 1962. 

Take  notice  that  on  April  23, 1982, 
Northern  Natural  Gas  Company, 
Division  of  InterNorth,  Inc.  (Applicant), 
2223  Dodge  Street  Omaha,  Nebraska 
68102.  filed  in  Docket  No.  CP82-297-000 
an  appUcaUon  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  construction  and 
operation  of  24  small  volume  sales 
measuring  stations  for  the  sale  and 
delivery  of  additional  volumes  of 
natural  gas  in  the  states  of  Minnesota, 
Kansas,  South  Dakota,  Iowa,  Nebraska. 
Montana.  Wisconsin.  Colorado  and 
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Texas,  all  as  more  fully  set  forth  in  the 
application  which  is  on  Hie  with  the 
Commission  and  open  to  public. 

Applicant  proposes  to  provide  natural 
gas  service  to  persons  who  have  granted 
Applicant  right-of-way  easements  to 
construct  and  operate  pipeline  facilities 
across  their  property.  It  is  stated  that 
such  service  would  be  made  to  small 
volume  '  industrial,  commercial  and 
residential  cuatoAo^ 

Applicant  proposes  to  install  and 
operate  21  small  volume  measuring 
stations  in  Minnesota.  Colorado,  Soudi 
Dakota,  Iowa,  Nebraska,  Kansas  and 
Texas  whidi  are  required  to  make  the 
sale  of  natural  gas  to  customers  through 
Peoples  Natural  Gas  Company,  Division 
of  InterNorth,  Inc.  (Peoples).  It  is  stated 
that  the  volumes  to  be  deUvered  would 
be  provided  bom  People's  presently 
authorized  contract  demand. 

Applicant  further  proposes  to 
construct  and  operate  one  small  volume 
measuring  station  in  Wisconsin  which  is 
required  to  make  sales  of  natural  gas  to 
a  customer  throu^  St.  Croix  Valley 
Natiu-al  Gas  (St.  Croix).  It  is  submitted 
that  the  firm  voltmies  to  be  delivered 
would  be  provided  from  St.  Croix's 
presently  authorized  contract  demand. 

Moreover,  Applicant  proposes  to 
provide  natural  gas  service  to  two  right- 
of-way  grantors  in  Hill  County, 
Montana.  Applicant  proposes  to 
construct  and  operate  the  deUvery 
stations  required  to  make  direct  sales 
and  deliveries  of  natural  gas  volumes  to 
these  new  Montana  customers.  It  is 
explained  that  the  proposed  service 
would  be  rendered  pursuant  to  the  terms 
of  farm  tap  service  contracts  between 
Applicant  and  the  new  customers. 

Applicant  more  fully  describes  the  24 
proposed  small  volume  sales  measuring 
stations  as  follows: 


nl^MoMMtay  Qnfikir 


AbtKM,  C  W... 
Boone  Puk.  Ine.. 


Cemenaky.  JoMph- 
EcMiof^  Broy.- _ — „ 

Fistwr,  Ckrta 

FIOf.JoNi 

KWm,  Joe 

Jagusft,  Seoige 

Kastle,  Tom- 

Kosman-Garten.  Inc 

Nizzi.  tbyd.. 


Rantxtew.  Jamee  V_ 

Schiattng.  Ekkxi 

Seawi,  ^^*"  

Sawersoiv  Oeratd— 

Sims,  Ranty 

Si»ter».  Quae 

Slafk.  fliiiail 

SuitoaTotn 

Tieljen,  Nm 


Dodje,  NE. 
Boon^M. 


LeSueur.  UN. 

RonnRs,  MN. 

BkieEaf1h.MM 

Freabom,MN. 

Sa«na.NE. 

TodlMN. 

Ooclga,NE. 

ca 

lA. 

ca 

Staftonl,  KS. 
Freeborn.  MN. 
Oknslawl,  MN. 
SetnanlKS. 
Hafnlin.SO.     - 
MotW.CO. 
OcNNreaTX 
Salne,NE. 


RV«.aMM«irgrMar 

'^im  M^r 

SiDMrv.  MN 

ei    rM-UnM   1IM 

Plvca.1M. 

Appieant 

HIUMT 

VyBw»,  DavU 

HIMT. 

'  As  defined  in  Applicant's  Gas  Tariff,  customers 
with  maximum  daily  gas  requirements  under  200 
Mcf  are  considered  small  volume  custoraen. 


Applicant  estimates  the  cost  of  the 
proposed  fadlities  to  be  $47,537  which 
would  be  financed  &om  funds  on  hand. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  1, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  of  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  PiHiBb. 
Secretary. 

(FR  Doc  O-inn  Piled  t-14-S£  MS  ami 
WLUNQ  COOe  SM7-41HI 


[Docket  Na  CP82-29e-000] 

Northern  Natural  Qas  Company, 
DIvMon  of  InterNortti,  Inc^  Application 

May  11, 1982. 

Take  notice  that  on  April  23, 19B2, 
Northern  Natural  Gas  Company, 


Diviaon  of  InterNorth.  inc.  (Applicant). 
2233  Dodge  Street  Omaha.  Nebraska 
6B102,  filed  in  Dodiet  No.  CP8^-296-000 
an  application  pursuant  to  Section  7(c) 
of  the  Natural  Ga*  Act  for  a  cotificate 
of  public  coBvenience  and  necessity 
authorizing  the  relocation  ot  certain 
con^Hvssor  facilities,  all  as  more  fully 
set  fordi  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspecticMi. 

Applicant  proposes  herein  to  remove 
one  9,100  horsepower  compressor  unit 
from  its  Beatrice.  Nebraska,  compressor 
station  and  relocate  and  operate  the 

9.100  horsepower  compressor  unit  and 
appurtenant  facilities  at  its  Plainview. 
Texas,  compressor  station.  Applicant 
asserts  that  the  relocation  of  t^ 
Beatrice  unit  is  warranted  by  the 
reduced  flow  into  Applicant's  primary 
market  area  caused  by  the  input  of  gas 
from  Northern  Border  Pipeline  Company 
at  Ventura.  Iowa.  Welcome.  Minnesota, 
and  Aberdeen,  South  Dakota. 

Applicant  explains  that  a  fire 
damaged  the  9,100  horsepower 
compresor  unit  at  its  Qifton  compressor 
station  which  compressor  was  replaced 
with  Ae  one  from  Plainview.  It  is  furdier 
submitted  that  Applicant's  need  to 
deliver  voliunes  to  others  in  the  south 
end  of  its  system  has  increased  in  the 
recent  past  necessitating  reinstallation 
of  a  9,100  horsepower  imit  at  Plainview. 

Applicant  asserts  that  the  cost  of  the 
proposed  activities  is  estimated  at 
$1,263,684  which  would  be  financed 
fivm  cash  on  hand. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  1, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  &e 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  of 

1.101  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  die 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  bearing  will  be  held 
without  furtiber  notice  before  the 
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Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  CoDunission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  AppUcant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  P!uml>, 
Secretary. 

jn  Doc  82-13270  FU«d  S-14-a2:  a:4S  aai| 
BHJJNQ  COOC  (TIT-OI-M 


[Docket  Na  Q-106M-000] 

Panhandle  Eastern  Pipe  Line  Co; 
Petition  to  Amend 

May  11. 1981. 

Take  notice  that  on  April  28, 1982, 
Panhandle  Eastern  Pipe  Line  Company 
(Petitioner),  P.O.  Box  1642.  Houston. 
Texas  77001,  filed  in  Docket  No.  G- 
10699-000  a  petition  to  amend  the  order 
issued  July  9, 1959,'  in  Docket  No.  G- 
10609  pursuant  to  Section  7(c]  of  the 
Natural  Gas  Act  so  as  to  authorize  an 
increase  in  deliveries  of  nat\iral  gas  to 
Lebanon  Chemical  Corporation 
(Lebanon],  all  as  more  fully  set  forth  in 
the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

It  is  asserted  that  Lebanon  uses 
natural  gas  to  dry  granulated  fertilizer 
diuing  the  production  of  chemical 
fertilizer  at  its  plant  in  Danville,  Illinois. 
It  is  further  stated  that  the  plant  is 
currenUy  planning  to  increase 
production  in  anticipation  of  greater 
demand  for  its  product  due  to  improving 
economic  conditions.  In  order  to 
facilitate  this  increased  production,  it  is 
stated  that  Lebanon  has  requested  an 
increase  in  the  volumes  of  gas  delivered 
by  Petitioner  &x)m  200  Mcf  per  day  to 
275  Mcf  per  day. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
lune  1, 1982,  file  with  the  Federal 
Regulatory  Commission,  Washington. 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Conunission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10]  and  the  Regulations  under  the 


Nahiral  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 

(FK  Doc.  SZ-U271 FIM  »-14-82: 8:45  am] 

■NJJNQ  cooe  trir-ei-M 


[Docket  No.  CP7S-491-002] 


'  Thii  proceeding  was  comineDced  before  the 
FPC  By  joint  regulation  of  October  1. 1977  (10  CFR 
1000.1).  it  was  transferred  to  the  Conunisston. 


Tennessee  Qas  Pipeline  Co^  a  DIvleion 
of  Tenneco  Inc^  Petition  To  Amend 

May  11, 1982. 

Take  notice  that  on  April  26, 1982. 
Tennessee  Gas  Pipeline  Company,  a 
Division  of  Tenneco  Inc.  (Petitioner), 
P.O.  Box  2511.  Houston,  Texas  77001. 
filed  in  Docket  No.  CP78-491-002  a 
petition  to  amend  the  order  issued 
November  20, 1978,  in  Docket  No.  CP78- 
491  pursuant  to  Section  7(c]  of  the 
Natural  Gas  Act  so  as  to  authorize  a 
reduction  in  the  maximum  daily  volume 
of  natural  gas  transported  for  Alabama- 
Tennessee  Natural  Gas  Company 
(Alabama-Tennessee],  all  as  more  fully 
set  forth  in  the  petition  to  amend  which 
is  on  file  with  the  Commission  and  open 
to  public  Inspection. 

It  is  stated  that  by  order  issued 
November  20, 1978,  Petitioner  was 
authorized  to  transport  up  to  25,000  Mcf 
of  natural  gas  per  day  which  Alabama- 
Tennessee  had  agreed  to  purchase  from 
Sunmark  Exploration  Company 
(Simmark).  It  is  asserted  that  the 
maximum  daily  volume  was  reduced  to 
19,835  Mcf  per  day  effective  November 
1, 1980,  as  purchases  fell  below  a  level 
of  96  percent  of  Alabama-Tennessee's 
purchase  entitlement  for  a  given  12- 
month  period. 

Petitioner  states  that  by  letter  dated 
January  1, 1981,  the  transportation 
contract  was  amended  by  reducing  the 
maximum  daily  voliune  of  the  contract 
bom  19,835  Mcf  per  day  to  13,000  Mcf 
per  day  effective  January  1, 1981. 
Petitioner  proposes  herein  to  reduce  the 
maximum  daily  volume  of  gas 
transported  from  19,835  Mdf  per  day  to 
13,000  Mcf  per  day  effective  January  1, 
1981.  Such  reduction,  it  is  asserted,  has 
become  necessary  due  to  lower  than 
anticipated  production  of  the  reserves 
purchased  from  Sunmark. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 


June  1, 1982,  file  with  the  Federal  Energy 
Regulatory  Commissioa  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8 
and  1.10]  and  the  Regulations  under  the 
Nahiral  Gas  Act  (18  CFR  157.10].  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  (2-13272  FiM  5-14-82: 8:45  un) 

■Nxmo  COOE  trir-oi-M 


[Docket  Na  CPS1-O-001] 

Transcontinental  Gas  Pipe  Une  Corp^ 
Petition  To  Amend 

May  11, 1982. 

Take  notice  that  on  April  21, 1982. 
Transcontinental  Gas  Pipe  Line 
Corporation  (Petitioner),  P.  O.  Box  1396. 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP81-83.001  a  petition  to  amend  Uie 
order  issued  February  8. 1982,  in  Docket 
No.  CP81-83  pursuant  to  Section  7(c) 
Natural  Gas  Act  so  as  to  authorize  an 
increase  in  the  contract  demand 
quantity  of  natural  gas  to  be  transported 
for  Southern  Natural  Gas  Company 
(Southern),  all  as  more  fully  set  forth  in 
the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

By  order  issued  February  8, 1982,  it  is 
stated  that  Petitioner  was  authorized  to 
transport  on  a  firm  basis  up  to  6,000  Mcf 
of  natural  gas  per  day  for  Southern. 
Petitioner  asserts  that  for  such  service 
Southern  agreed  to  pay  a  monthly 
demand  charge  of  $18,720  with 
Petitioner  initially  retaining  1.2  percent 
of  the  quantities  transported  as 
compressor  fuel  and  line  loss  make-up. 

It  is  stated  that  by  amendatory 
agreement  dated  March  4, 1981, 
Petitioner  and  Southern  agreed  to 
increase  the  contract  demand  quantity 
to  9,000  Mcf  per  day  and  as  a  result  to 
increase  the  monthly  demand  charge  to 
$28,080.  It  is  further  asserted  that  in  the 
amendment  Petitioner  and  Southern  also 
clarified  the  agreement  in  that  the 
transportation  to  be  rendered  by 
Petitioner  would  be  for  Southern  both 
individually  and  as  agent  for  Amoco 
Production  Company. 
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Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
June  1, 1982,  file  with  the  Federal  Energy 
Regulatory  Conmussion,  Washington. 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CTR  157.10).  All 
protsstj  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  paulicipate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  P.  Phimb, 
Secretary. 

(PR  Doc  82-13273  FUad  >-14-82:  8:45  am) 
BOiJNO  COOC  «717-0t-« 


[Docket  No.  CP81-93-001] 

Transcontinental  Gas  Pipe  Line  Corp4 
Petition  To  Amend 

May  11, 1982. 

Take  notice  that  on  April  28, 1982. 
Transcontinental  Gas  Pipe  Line 
Corporation  [Petitioner),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  in  Docket 
No.  CP81-fl3-001  a  petition  to  amend  the 
order  issued  February  8, 1982.  in  Docket 
No.  CP81-«3  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  so  as  to  authorize  a 
decrease  in  the  contract  demand 
quantity  transported  for  United  Gas  Pipe 
Line  Company,  all  as  more  fully  set  forth 
in  the  petition  to  amend  which  is  on  file 
with  the  Commia»ion  and  open  to  public 
inspection. 

By  order  issued  Pebmary  8, 1982, 
Petitioner  states  that  it  was  authorized 
to  transport  up  to  13.300  Mcf  of  natural 
gas  per  day  for  United  both  individually 
and  as  agent  for  Amoco  Production 
Company.  It  is  stated  that  United  agreed 


to  pay  Petitioner  a  monmly  demand 
charge  of  $41,496  with  Petitioner  initially 
retaining  1.2  percent  of  the  quantities 
transported  as  compressor  fuel  and  line 
loss  make-up  for  die  proposed  service. 

It  is  asserted  that  by  amendatory 
agreement  dated  March  7, 1961 
Petitioner  and  United  agreed  to  decrease 
the  contract  demand  quantity  to  9,000 
Mcf  per  day  and  as  a  resxdt  to  decrease 
correapondingly  the  monthly  demand 
chaise  to  $28,080.  Petitioner  requests 
herein  authorization  for  such  changes. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
June  1, 1982,  file  with  the  Federal  Enei^ 
Regulatory  Commission,  Washington. 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commissioa's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  CcHnmission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 
Keonetfa  F.  Phimb, 
Secretary. 

IFR  Doc  82-UV4  RM  S-14-aK  aiM  aal 

muMO-cooL  trir-9%-m 

[Docket  Na  CP76-460-004] 

United  Qas  Pipe  Une  Co;  Petition  To 
Amend 

May  11, 1982. 

Take  notice  that  on  April  20, 1982, 
United  Gas  Pipe  Line  Company 
(Petitioner),  P.O.  Box  1478,  Houston. 
Texas  77001,  filed  in  Docket  No.  CP76- 
469-004  a  petition  to  amend  the  order 
issued  September  13, 1979,  as  Amended, 
in  Docket  No.  CP78-489  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  so  as 


to  authorize  the  transportation  of 
natural  gas  for  the  account  of  Southern 
Natural  Gas  Company  (Southern)  from 
an  additional  point  of  receipt,  all  as 
more  fiilly  set  forth  in  the  petition  to 
amend  which  is  on  file  with  the 
Commission  and  open  to  public 
inq>ection. 

Petitioner  states  that  by  order  issued 
September  13. 1979,  as  amended,  it  was 
authorized  to  transport  up  to  4,550  Mcf 
of  natural  gas  per  day  from  Southern's 
reserves  in  West  Cameron  Block  586, 
offshore  Louisiana,  which  gas  Southern 
delivers  to  Stringray  Pipeline  Company 
(Stingray)  at  a  point  on  Stringray's  line 
in  West  Cameron  Block  595  and 
Petitioner  redelivers  such  gas  in 
Vermilion  Parish,  Louisiana. 

Pursuant  to  an  amendatory 
transportation  agreement  dated  August 
28, 1981,  it  is  stated.  Southern  requests 
the  transportation  of  recent  purchases  of 
gas  in  West  Cameron  Blocks  537,  551, 
552,  and  560,  ofishore  Louisiana.  Such 
gas,  it  is  submitted,  would  be  delivered 
to  Petitioner  throu^  a  previously 
authorized  point  in  West  Cameron  Block 
537.  ofishore  Louisiana. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
)une  1. 1982.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  AD 
protests  filed  with  the  Commission  will 
be  considered  by  it  is  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  persm 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 
KeoBediF.FIumb, 
Secretary. 

(FK  Ddc  a2-ISZ?S  Filed  V-H-82: 8:46  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPTS-S1384A:  PH-FRL  212&-6] 

Poryhatogenated  Aromatic  Alkylated 
Hydrocartx>n;  Premanufacture  Notice 
Extension  of  Review  Pedods. 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 
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SUMMiwy:  EPA  is  extending  the  review 
period  for  an  additional  90  days  for 
premanHfacture  notice  (PMN)  P-82-23 
under  the  authority  of  section  5(c)  of  the 
Toxic  Substances  Control  Act  (TSCA). 
The  review  period  will  now  expire  on 
August  9, 1982.  The  PMN  was  submitted 
by  a  company  which  has  claimed  its 
identity  to  be  confidential.  The 
suhmittarhas  also  claimed  confidential 
the  specific  diemical  identity  and  the 
specific  intended  use  of  the  substance. 
FOB  FURTHER  INFORMATION  CONTACT: 
Richard  Green,  Chemical  Control 
Division  frS-794).  Environmental 
Protection  Agency,  Rm.  E-208,  401  M  SL 
SW.,  Washington,  DC  20460,  {202-382- 
3740). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  5  of  TSCA  anyone  who 
intends  to  manufacture  in,  or  import 
into,  the  United  States  a  new  chemical 
substance  for  commercial  puposes  must 
submit  a  premanufacture  notice  (PMN) 
to  EPA  SO  days  prior  to  commencement 
of  manufacture  or  import  Under  section 
.  5(c)  EPA  may  extend  the  notice  period 
for  good  cause  for  additional  periods, 
not  to  exceed  an  aggregate  of  180  days 
from  the  date  of  receipt.  EPA  issued 
proposed  rules  to  implement  the 
premanufacture  notification  program  in 
the  Federal  Register  of  January  10, 1«»9 
(44  FR  2263).  Section  720.3S  of  the 
proposed  rules  addressed  the  section 
5(c)  extension  authority  and  provided 
examples  of  situations  in  which  the 
Agency  believe  there  would  be  good 
cause  to  extend  the  notice  period. 

Review  to  Date 

On  Janaary  13, 1982,  EPA  received  a 
PMN  from  a  confidential  submitter  who 
intends  to  import  a  chemical  substance 
with  the  followiog  generic  identity: 
Polyhaolgenated  aromatic  alkylated 
hydrocarbon.  Notice  of  receipt  of  this 
PMN  was  published  in  the  Federal 
Regieter  of  |anuary  28, 1982  (47  FR  3S92). 

The  submitter  claimed  the  specific  use 
confidential  but  provided  tite  generic 
use  description  of  "contained  use".  The 
submitter  claims  that  the  naximBm 
volume  to  be  inpcuted  will  be  one 


million  kilograms  during  the  third  year. 
The  original  90<lay  review  period  was 
scheduled  to  expire  on  May  11, 1982. 

In  its  evaluatian  of  the  substaice 
described  in  PMN  P-82-23,  EPA 
reviewed  information  provided  by  Ae 
siibmitter,  as  well  as  information 
obtained  from  the  relevant  technical 
literature.  Data  available  on  substances 
similar  in  chemical  stnictiu«  of  the  PMN 
substance  were  also  collected  and 
examined. 

EPA's  detailed  anlaysis  addressed  the 
following:  process  cbonistry, 
environmental  fate,  dermal  absorption, 
metabohc  pathways,  effects  on  himian 
health,  human  exposure,  ecological 
effects,  release  to  the  environment 
degree  of  risk  relative  to  available 
commercial  substitutes,  and  testing 
required  to  resolve  any  outstanding 
issues. 

As  a  result  of  this  analysts,  H»A  has 
reason  to  believe  the  following: 

1.  The  substance  described  in  P-82-23 
may  cause  effects  of  concern  to  human 
health.  EPA  is  concerned  that  the 
chemical  may  cause  central  nervous 
system  effects,  liver  effects,  and 
neproductive  effects; 

2.  Significai*  occupational  exposure 
to  this  chemical  may  occur  during 
processing  of  this  chemical.  Significant 
exposure  to  the  general  population  may 
occur  during  use  of  the  diemical; 

3.  The  substance  may  be  toxic  to  fish, 
avians,  and  mammals;  and 

4.  Processing,  use,  and  disposal  of  the 
chemical  may  result  in  significant 
release  to  the  environment 

EPA's  market  analysis  also  indicates 
that  the  chemical  is  a  good  candidate  for 
■ses  in  addition  to  those  Hsted  in  the 
PMN.  EPA  also  has  information  which 
indicates  a  greater  potential  market 
penetration  than  that  predicted  by  the 
submitter. 

Extension  of  the  Review  Penod 

Based  on  its  analysis  to  date,  EPA 
finds  that  there  is  a  signficant  possibility 
that  the  substance  submitted  for  review 
in  P-82-23  may  be  regulated  under 
section  5(e)  of  TSCA.  The  Agency 
requires  an  extension  of  the  review 
period  to  evaluate  the  need  for 
additional  data  on  the  substance,  to 
examine  its  regulatory  control  options 
(including  the  possibility  of  negotiation 
with  the  submitter),  and  to  prepare  the 
necessary  documents  should  formal 
regulatory  action  be  required.  An 
administrative  order  under  section  5(e). 
if  Sttch  action  becomes  ai^iropriate. 
mast  be  issued  no  later  than  45  days 
prior  to  expiration  of  the  review  period. 
Therefore,  EPA  has  determined  that 
good  cause  exists  to  extend  the  review 


period  for  an  adcfitknal  m  days,  to 
August  9, 1982. 

Public  Record 

PMN  P-82-23  is  available  for  pobKc 
inspection  in  Room  E-108.  at  the  EPA 
Headquarters,  address  given  above, 
from  8  a.m.  to  4  p.nL,  Moeday  tlmnigh 
Friday.  The  identity  of  the  submitto-  and 
all  information  claimed  confidential  by 
the  submitter  have  been  deleted  fitim 
the  documents  in  the  public  record. 

Dated  May  la  196Z. 
lolm  A.  Todlniiitar, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

[FR  Doc  aZ-13290  Filed  S-14-S2:  8:45  amj 
BftlMG  COOE  65iO-9MI 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Docket  Na  CC  81-351,  Transmittal  Na 
13663  (»-S-ea,  47  FR  19447)1 

American  Telegraph  tnd  Telephone 
Company;  Order 

Adopted:  May  7, 1982. 
Released:  May  11,  U82. 

1.  On  April  23. 1982.  American 
Broadcasting  Companies,  Inc  CBS  Inc., 
and  Nation^  Broadcasting  Company, 
Ina  jointly  requested  an  extension  of  75 
days  in  which  to  file  comments  in  this 
investigation.^  Currently  these 
comments  are  due  on  May  la  1982.  In 
support  the  networks  aigue  that  this 
investigation  raises  complex  qaestions, 
and  that  AT&T  has  submitted  new  data 
in  its  comments  filed  April  9. 1982. 
which  require  lengthy  stiuly.  Under  ^ 
CFR  1.46(a]  of  tfie  Commission's  Rules, 
extensions  of  time  are  not  routinely 
granted.  We,  however,  agree  with  the 
networks  that  because  of  the  new  data 
submitted  by  AT&T,  the  parties  should 
have  some  additional  time  in  which  to 
prepare  their  commmts.  Based  on  our 
own  review  of  the  record,  we  have 


'  Also  before  the  Bureaa  are  an  opposfion  Hied 
by  the  Aaaociatioo  of  Independent  Televiaioo 
Stations,  Inc.  in  which  the  Commiasioner  of 
Baseball  )oined  Hu«he«  Teierisioo  Netwoci  filed 
camments  on  the  televiiian  network's  metiaB  •■ 
well  as  a  counterproposaJ  lor  extension  ol  tiara. 
Hughes  asks  the  Commission  to  order  ATAT  to 
supplement  its  camments  aad  lo  a0ord  partM*  «■ 
opportunity  to  comment  on  the  supplemental 
infomiation.  Should  we  reject  this  proposal.  I 
requests  an  additional  25  days  to  prepare 
comments.  Midwestam  Relay  Conpany  filed 
comments  in  support  of  HugiMs'  pieaAag.  W«  mH 
defer  action  on  Hu^ies'  proposal  to  require  ATAT 
to  siipplement  its  April  a  1982  rnmmoniT  (laltl 
parties  have  an  ofipartiuuty  to  rnmmnnt  as  the 
request 
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decided  to  allow  interested  parties  until 
June  1, 1982,  to  file  comments.  This 
extension  should  afford  parties 
sufficient  time  to  comment  without 
delaying  unduly  proceeding. 

2.  Accordingly,  it  is  ordered  that 
interested  parties  shall  file  comments  on 
or  before  June  1, 1982. 

3.  It  is  further  ordered  that  this  Order 
take  effect  upon  adoption. 

4.  It  is  further  ordered  that  the 
Secretary  shall  cause  this  Order  to  be 
published  in  the  Federal  Register. 

Federal  Communications  Commission. 
Leon  M.  Kestenbaum, 
Deputy  Bureau  Chief  (Policy). 

[FR  Doc  82-13201  Filed  S-14-82: 8:45  ud| 

WLUNQ  COM  tnt^i-m 


[CC  Docket  Na  82-2S0.  FHe  No.  2123S-CD- 
P-«1;  CC  Docket  No.  82-251,  RIe  No.  21943- 
CD-f»-*1] 

Mobile  Phone  of  Texas,  Inc.  and 
Rogers  L  Dennis  6JbJL  Dennis 
IMobilfone;  Designating  Applications 
for  Consolidated  Hearing  on  Stated 
issues 

Adopted:  May  4. 1962. 
Released:  May  7, 1982. 

1.  Presently  before  the  Chief,  Mobile 
Services  Division,  pursuant  to  delegated 
authority,  are  the  applications  of  Mobile 
Phone  of  Texas,  Inc.  [Mobile),  File  No. 
21235-CEK-P-61  proposing  to  add 
frequency  158.70  NHz  to  its  Stadon 
KLB716  at  Abiline,  Texas,  and  Rogers  L. 
Dennis  d.b.a.  Dennis  Mobilfone 
(Dennis),  File  No.  21943-CD-P-61, 
proposing  to  construct  a  new  one-way 
station  to  operate  on  frequency  158.70  at 
Abilene,  Texas.*  Dennis  filed  a  petition 
to  deny  the  application  and  responsive 
pleadings  were  filed.* 


*  We  note  that  while  Dennis  proposes  to  construct 
a  new  facility.  Mobile  seeks  to  add  an  additional 
frequency  for  Station  IGJTIS.  A  grant  of  either 
application  would  preclude  grant  of  the  other. 

*  In  its  petition  to  deny,  Dennis  argues  that 
Mobile's  application  was  incomplete  for  failure  to 
indicate  whether  it  had  other  applications  pending 
in  the  same  area  as  required  by  {  22.15(i)(2]  of  the 
Commission's  Rules.  Dennis  urged  the  Commission 
to  return  Mobile's  application  thereby  freeing  a 
previously  filed  Dennis  application  (File  No.  2064S-. 
CD-P-81)  from  a  mutually  exclusive  status.  On  May 
n.  1981,  the  Commission  returned  as  defectivt 
Dennis's  previously  Bled  application.  File  No. 
20e48-CD-P-81.  Before  the  Commission  acted  on 
Mobile's  application.  Dennis  filed  the  captioned 
application.  It  is  unclear  whether  Dennis  still  seeks 
to  pursue  its  petition  to  deny  which  it  coupled  with 
it*  sutxequently  dismissed  application.  Although 
Mobile  should  have  included  the  information 
conceniiig  it*  patuUng  application,  as  a  result  of  lh« 
infonnatioa  contained  in  the  pleadings,  the 
Commission  is  now  aware  of  Mobile's  pending 
applications  in  the  Abilene  area.  We  will,  therefora. 
«fany  Dannl*'*  petition  to  deny. 


2.  These  proposals  to  use  firequency 
158.70  MHz  in  the  same  general  area  are 
electrically  mutually  exclusive; 
therefore,  a  comparative  hearing  will  be 
held  to  determine  which  applicant 
would  better  serve  the  public  interest. 
We  find  the  applicants  to  be  otherwise 
qualified. 

3.  Accordingly,  it  is  ordered,  pursuant 
to  Section  309  of  the  Communications 
Act  of  1934,  as  amended,  that  the 
applications  of  Mobile  Phone  of  Texas, 
Inc.,  File  No.  21235-CD-P-81,  and 
Rogers  L  Dennis  d.b.a  Dennis 
Mobilfone,  File  No.  21943-CD-P-81,  are 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  following  issues: 

(a)  To  determine  on  a  comparative 
basis,  the  nature  and  extent  of  service 
proposed  by  each  applicant,  including 
the  rates,  charges,  maintenance, 
personnel,  practices,  classifications, 
regulations,  and  facihties  pertaining 
thereto; 

(b)  To  determine  on  a  comparative 
basis,  the  areas  and  populations  that 
each  applicant  will  serve  within  the 
prospective  interference-free  area 
within  the  43  dBu  contours,*  based  upon 
the  standards  set  forth  in  §  22.504(a)  of 
the  Commission's  Rules,*  and  to 
determine  the  relative  demand  for  the 
proposed  service  in  said  areas;  and 

(c)  To  determine,  in  light  of  the 
evidence  adducted  pursuant  to  the 
foregoing  issues,  what  disposition  of  the 
referenced  applications  would  best 
serve  the  public  interest,  convenience, 
and  necessity. 

4.  It  is  further  ordered,  that  the 
hearing  shall  be  held  at  a  time  and  place 
{md  before  an  Administrative  Law  Judge 
to  be  specified  in  a  subsequent  Order. 

5.  It  is  further  ordered,  that  the  Chief, 
Common  Carrier  Bureau,  is  made  a 
party  to  the  proceeding. 

6.  It  is  further  ordered,  that  the 
applicants  shall  file  written  notices  of 
appearances  under  S  1.221(c]  of  the 
Commission's  Rules  within  20  days  of 
the  release  date  of  this  Order. 


•For  the  purpose  of  this  proceeding,  the 
Interference-free  area  is  defined  as  the  area  wiAin 
the  43  dBu  contour  as  calculated  from  |  22.504,  in 
which  the  ratio  of  desired-to-undesired  signal  is 
equal  to  or  greatar  than  R  in  FCC  Report  No.  R- 
M06,  equaUon  S. 

*  Section  22JKM(A)  of  the  Commission's  Rules  and 
Regulatloii*  daacribe*  a  field  stength  contour  of  43 
decibel*  atwve  ooa  microvolt  per  meter  as  the  limit* 
of  the  rellabia  •ervice  area  for  base  stations 
engaged  in  one-way  communication*  service  on 
frequencies  in  tha  1S6.70  MHi  band.  Propagation 
data  set  forth  in  1 22.S04(b)  are  the  proper  base*  for 
««t«Kli«hing  tiiia  location  of  service  contours  F(SO, 
SO)  for  tha  MdUtia*  involved  in  this  proceeding. 
(The  applicant*  should  consult  with  the  Bureau 
consult  %vlth  Ifaa  |oal  of  reaching  Joint  technical 
axUbita.) 


7.  It  is  further  ordered,  that  the 
petition  to  deny  filed  by  Dennis  is 
denied. 

8.  The  Secretary  shall  cause  a  copy  of 
this  order  to  be  published  in  the  Federal 
Register. 

William  F.  Adlet, 

Chief,  Mobile  Services  Division.  Common 

Carrier  Bureau. 

(FR  Doc  82-13282  Filed  5-14-8%  8:46  am] 
WLUNO  CODE  triZ-OI-M 


FEDERAL  EL£CTION  COMMISSION 

[Notlct  1M2-4] 

Filing  Dates  for  Ohio  Special  Primary 
and  General  Elections 

agency:  Federal  Election  Commission. 
action:  Notice  of  filing  dates  for  Ohio 
special  primary  and  general  elections. 

summary:  Committees  required  to  file 
reports  in  connection  with  the  special 
primary  election  to  be  held  in  the  17th 
Congressional  District  of  Ohio  on  June  8, 
1982,  must  file  the  12-day  pre-primary 
report  by  May  27, 1982,  and  a  quarterly 
report  by  July  15, 1982.  Committees 
required  to  file  reports  in  connection 
with  both  the  special  primary  election 
and  the  special  general  election  to  be 
held  on  June  B,  1982,  and  June  29, 1982, 
respectively,  must  file  the  12-day  pre- 
primary  report  by  May  27, 1982,  the  12- 
day  pre-general  report  by  Jime  17, 1982, 
a  quarterly  report  by  July  IS,  1982,  and 
the  30-day  post-election  report  due  on 
July  29, 1982.  After  filing  these  reports, 
committees  should  restune  filing  reports 
on  a  quarterly  basis. 
FOR  FURTHER  INFORMATION  CONTACT! 
Ms.  Bobby  Werfel,  Public  Information 
Office,  1325  K  Street  NW.,  Washington, 
D.C.  20463,  Tel:  (202)  523-4068;  Toll-free: 
(800]  424-9530. 

Notice  of  Filing  Dates  for  Special 
Primary  and  Special  General  Elections, 
17th  Congressional  District,  Ohio 

All  principal  campaign  committees  of 
candidates  in  the  special  primary 
election  and  all  other  quarterly  filing 
political  committees  supporting 
candidates  in  this  special  primary 
election  shall  file  a  12-day  pre-election 
report  due  on  May  27, 1982,  with 
coverage  dates  from  date  of  candidacy, 
or  last  report,  through  May  19, 1982,  and 
a  quarterly  report  due  on  July  15, 1982, 
with  coverage  dates  from  May  20, 1982, 
through  June  30, 1982. 

All  principal  compaign  committees  of 
candidates  in  the  special  general 
election  and  all  other  quarterly  filing 
poUtical  committees  supporting 
candidates  in  this  speciaJ  general 


election  ahall  file  a  12-day  pre-election 
report  due  on  June  17, 1982,  with 
coverage  dates  from  May  20. 1982, 
through  June  9, 1982,  a  quarterly  report 
due  on  July  15, 1982,  with  coverage  dates 
from  June  10, 1982,  through  June  30, 1982. 
and  a  30-day  post-election  report  due  on 
July  29, 1982,  with  coverage  dates  from 
July  1. 1982,  through  July  19, 1982, 

After  filing  these  reports,  committees 
should  resume  filing  reports  gn  a 
quarterly  basis. 

Dated:  May  12, 1982. 
Frank  P.  Reicbe, 
Chairman,  Federal  Election  Commission. 

(FR  Doc.  S2-t33Sl  Rled  S-14-42;  S:45  amj 

aauNQ  coDC  itis-oi-m 
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FEDERAL  MARITIME  COMMISSION 

[Agreements  Nos.  10441. 10440  and  8900- 
18 

Availability  of  Finding  of  no  Significant 
Impact 

Upon  completion  of  environmental 
assessments,  the  Federal  Maritime 
Commission's  Office  of  Energy  and 
Environmental  Impact  has  determined 
that  the  Commission's  decision  on 
Agreements  Nos.  10441, 10440  and  890O- 
18  will  not  constitute  major  Federal 
actions  significantly  affecting  the  quality 
of  the  human  environment  within  the 
meaning  of  the  National  Environmental 
Policy  Act  of  1969,  42  U.S.C.  4321  et  seq.. 
and  that  preparation  of  environmental 
■  impact  statements  is  not  required. 
Agreement  No.  10441  will  associate 
certain  common  carriers  in  a  conference, 
to  be  known  as  the  North  Adantic 
Mediterranean  Freight  Conference, 
covering  ocean  conmierce  from  U.S. 
North  Atlantic  ports  to  ports  in  the 
Mediterranean  Sea,  on  the  Sea  of 
Marmara,  the  Black  Sea.  and  on  the 
Atlantic  Coast  of  Morocco  and  to  all 
points  in  countries  bordering  the 
Mediterranean  Sea,  except  Spain  and 
Israel.  Agreement  No.  10440  is  a  space 
charter  arrangement  between  Lykes 
Bros.  Steamship  Company,  Inc.  and 
Lineas  Navieras  Bolivianas  to  provide 
transportation  of  Bolivian  cargo  via 
ports  on  the  West  Coast  of  South 
America  to  and  bom  U.S.  ports  in  the 
Gulf  of  Mexico.  Agreement  No.  8900-18, 
between  Barber  Blue  Sea  Lines  and 
seven  other  lines,  provides  for  alternate 
port  service  between  loading  ports 
within  the  geographic  scope  of  the 
agreement  These  Findings  of  No 
Significant  Impact  (FONSI)  will  become 
final  within  20  days  unless  petitions  for 


review  are  filed  pursuant  to  46  CFR 

547.6(b). 

Ftands  CHunwjr, 

Secretary. 

[FK  Doc.  82-13331  Filed  5-14-8Z:  MB  mil 
■MXMQ  COOC  (TSO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Acquisition  of  Bank  Stiares  by  Bank 
Holding  Company 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3(a)(3)  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842(a)(3))  to 
acquire  voting  shares  or  assets  of  a 
bank.  The  factors  that  are  considered  in 
acting  on  the  application  are  set  forth  in 
9  3(c)  of  the  Act  (12  U.S.C.  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  the  application.  With  respect  to  the 
application,  interested  persons  may 
express  their  views  in  writing  to  the 
address  indicated  for  that  apphcation. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Assistant  Vice 
President)  400  South  Akard  Street, 
Dallas,  Texas  75222: 

1.  East— Tex  Bancorp.,  Inc.,  Trinity, 
Texas;  to  acquire  50.001  percent  of  the 
voting  shares  of  Mont  Belvieu  State 
Bank,  Mont  Belvieu,  Texas.  Comments 
on  this  apphcation  must  be  received  not 
later  than  June  10, 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  11, 1982. 
Dolores  S.  Smith, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  S2-13Z52  FtM  S-14-82:  MS  ami 
MLUNQ  COOE  ttlO-OI-M 


Acquisition  of  Bank  Shares  by  Bank 
Hokling  Company 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3(a)(3)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842(a)(3))  to 
acquire  voting  shares  or  assets  of  a 
bank.  The  factors  that  are  considered  in 
acting  on  the  application  are  set  forth  in 
section  3(c)  of  the  Act  (12  U.S.C 
1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 


for  diat  application.  With  respect  to  die 
application,  interested  persons  may 
express  their  views  in  writing  to  the 
address  indicated  for  the  apphcation. 
Any  comment  on  an  apphcation  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  Ueu  of  a  hearing, 
identifying  specificaUy  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of  Adanta 

(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street  N.W..  Atlanta,  Geoi^ 
30303: 

1.  First  Bancgroup— Alabama,  Inc. 
Mobile,  Alabama:  to  acquire  100  percent 
of  the  voting  shares  or  assets  of  The 
First  National  Bank  of  Russellville. 
Russellville,  Alabama.  Comments  on 
this  apphcation  must  be  received  not 
later  than  June  9, 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  la  1982. 
Dolores  S.  Smith, 
Assistant  Secretary  of  the  Board. 

(FR  Doc  I2-132S4  Filed  $-14-62:  ftti  aa) 
BHJJNG  COOC  <21«-ei-M 


Acquisition  of  Bank  Sttares  by  Bank 
Hokling  Companies 

The  companies  Usted  in  this  notice 
have  apphed  for  the  Board's  approval 
under  section  3(a)(3)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1842(a)(3))  to  acquire  voting  shares  of 
assets  of  a  bank.  The  factors  that  are 
considered  in  acting  on  the  apphcations 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C  1842(c)). 

Each  apphcation  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  apphcation.  With  respect  to 
each  apphcation,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  apphcation. 
Any  comment  on  an  apphcation  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  Ueu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Crown  Bancshares,  Inc.,  Kansas 
City,  Missouri;  to  acquire  22.5  percent  of 
the  voting  shares  or  assets  of  Merchants 
Bancorporation,  Topeka,  Kansas. 
Comments  on  this  apphcation  must  be 
received  not  later  than  May  28, 1982. 
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B.  Secretary.  Board  of  Governors  of 
the  Federal  Reearve  Systam. 
Washingtoa  D-C  206SL 

1.  MercantHa  Texas  corporatioa, 
Dallas.  Taxaa;  to  acquire  100  perceot  of 
the  votiiig  shares  of  Braiosport  Bank  of 
Texas,  Freeport.  Texas.  Comments  on 
this  application  must  be  received  not 
later  than  June  6. 1982. 

Board  of  Covnnan  of  the  Fedaral  Raaerve 
System.  M«y  7, 1861 
Dolores  S.  Smith. 
Asaiataat  Saaatary  ef  tbe  Board. 

[FR  Doc  n-lt2Sr  FIM  >-4«-M  *«  a^ 


Bank  Holding  Compantes;  Notica  of 
Propoaad  Da  Novo  Nonbank  ActhrWaa 

The  bank  holding  companies  listed  in 
this  notice  have  applied,  pursuant  to 
section  4(cK8)  of  die  Bank  Holding 
Company  Act  (12  U3.C  1843(c)(8))  and 
section  225.4(b)(1)  of  the  Board's 
Regulation  Y  (12  CFR  225.4(b)(1)}.  for 
permission  to  engage  de  novo  (or 
continue  to  engage  in  an  activity  earlier 
commenced  de  novo),  directly  or 
indirectly,  solely  in  the  activities 
indicated,  which  have  been  determined 
by  the  Board  of  Governors  to  be  closely 
related  to  banking. 

With  respect  to  each  application, 
interested  persons  may  express  their 
views  on  the  question  whether 
consummatioo  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  ootweigfa 
possible  adverse  effects,  such  as  undue 
concentration  of  resoarces,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices."  Any 
comment  on  an  application  that  requests 
a  hearing  most  include  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  diat  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  that  proposal 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  Comments  aod 
requests  for  hearings  should  identify 
clearly  the  specific  apphcatian  to  which 
they  relate,  and  should  be  snhmitted  in 
writing  and  received  by  the  appropriate 
Federal  Reaerve  Bank  not  later  than 
June  7, 1982. 

A.  Fedanl  Rasacva  Bank  of  Now  York 
(A.  Marshall  Pockett  Vke  President)  33 
Liberty  Street.  New  York.  New  Yoric 
10045e 


1.  Meaafacturm  Haaorer 
Corporations,  New  York.  New  York 
(consumer  finance  and  credit  insurance 
activities:  Pennsylvania):  To  engage 
through  its  indirect  subsidiaries  ^ance 
One  Consumer  Discount  Inc.  and 
Finance  One  Mortgage  of  Pennsylvania, 
Inc.  (collectively  "Finance  One")  in  the 
making  or  acquiring  of  direct  loans, 
secured  or  unsecured,  such  as  would  be 
made  by  a  finance  company,  and  acting 
as  agent  or  broker  for  the  sale  of  credit 
life  insurance  directly  related  to  such 
lending  activity.  Hiese  activities  would 
be  conducted  from  a  Finance  One  office 
located  at  Neehaminy  Interpiex.  Route 
#1  and  Old  Lincoln  Highway,  Trevose, 
Pennsylvania.  The  service  area*  of  the 
office  would  include  the  entire  State  of 
Pennsylvania.  Manufacturers  Hanover 
Corporation  also  wishes  to  expand  the 
previously  approved  service  area  for 
other  activities  of  Finance  Oqe  at  the 
above  location  to  include  the  entire 
State  of  Pennsylvania.  The  previously 
approved  activities  include  arranging, 
making  or  acquiring  for  its  own  account 
or  for  the  account  of  others,  loans  and 
other  extensions  of  credit  secured  by  a 
homeowner's  equity  interest  in  s  home 
such  as  would  be  made  by  a  consumer 
finance  company,  servicing  such  kians 
and  otfaa  extensions  of  credit  for  any 
person,  and  acting  as  an  agent  or  broker 
for  the  sale  of  single  and  joint  credit  life 
insurance  which  is  directly  related  to 
such  loans  and  extensions  of  credit; 
purchasing  installment  sales  finance 
contracts,  and  acting  as  agent  or  broker 
for  the  sale  of  single  and  joint  credit  life 
insurance  and  credit  accident  and 
health  insurance  which  is  directly 
related  to  such  loans  and  extension  of 
credit 

2.  Manufacturers  Haaover 
Corporation,  New  York,  New  York 
(consumer  finance  and  credit  insurance 
activities;  Louisiana):  To  engage  through 
its  indirect  susbsidary  Finance  One  of 
Louisiana,  Inc.  ("Finance  One"),  in  the 
making  or  acquiring  of  direct  loans, 
secured  or  imsecured,  such  as  would  be 
made  by  a  finance  company;  and  acting 
as  agent  or  broker  for  the  sale  of  credit 
life  insurance  directly  related  to  such 
lending  activity.  These  activities  would 
be  conducted  from  a  Finance  One  office 
located  at  3696  Sherwood  Forest 
Bovlevani  Baton  Rouge.  Lotdsiasa.  The 
service  area  of  the  offiice  would  indnde 
the  State  of  Louisiana.  Manufacturers 
Hanover  Corporation  also  wishes  to 
expand  the  previously  approved  service 
area  of  the  activities ^f  Finance  One  at 
the  above  kieation  to  faiclode  the  entire 
State  of  Louisiana.  The  previously 
appiavad  activities  include  purdMsiag 
instfilliBsnl  safes  finance  contracta.  aiiud 
acting  as  agent  or  brokw  for  the  sale  c£ 


sin^  aod  joiot  oedtt  life  insurance  and 
credit  acddant  and  health  insurance 
which  is  directly  ralated  to  such  loans 
and  extensions  of  credit  purchasing 
motor  vehicle  sales  finance  contracts: 
acting  as  agent  or  broker  for  the  sale  of 
single  and  )oint  credit  life  insurance; 
arranging,  maUng  or  acquiring  for  its 
own  account  or  for  the  account  of 
others,  loans  and  other  extensions  of 
credit  secured  by  a  homeowner's  equity 
interest  in  a  home  such  as  would  be 
made  by  a  consumer  finance  company, 
and  servicing  such  loans  and  otiier 
extensions  of  credit  for  any  person,  and 
acting  as  an  agent  or  broker  for  the  sale 
of  single  and  joint  credit  life  insurance 
which  is  directly  related  to  such  loans 
and  extensions  of  credit 

3.  Manufacturers  Hanover 
Corporation,  New  York.  New  York 
(consumer  finance  and  credit  insurance 
activities;  Alabama):  to  engage  through 
its  indirect  subsidiary  Finance  One  of 
Alabama,  Inc.  ("Finance  One")  in  the 
making  or  acquiring  of  direct  loans, 
secured  or  unsecured,  such  as  would  be 
made  by  a  finance  company;  and  acting 
as  agent  or  broker  for  the  sale  of  credit 
life  insurance  directly  related  to  such 
lending  activity.  These  activities  would 
be  conducted  from  a  Finance  One  office 
located  at  Two  East  Office  Building. 
Suite  #106.  400  East  Boulevard. 
Montgomery.  Alabama.  The  service  area 
of  the  office  would  include  the  State  of 
Alabama.  Manufacturers  Hanover 
Corporation  also  wishes  to  expand  the 
previoosly  approved  service  area  for  the 
activities  of  Finance  One  at  the  above 
location  to  include  the  entire  State  of 
Alabaa&a.  The  previously  approved 
activities  include  purchasing  installment 
sales  finance  contracts,  and  acting  as 
agent  or  broker  for  the  sale  of  single 
credit  tife  insurance  and  credit  accident 
and  health  instuance  which  is  directly 
related  to  sudi  loans  and  extensions  of 
credit  purchasing  motor  vehicle  sales 
finance  contracts,  and  the  sale  of  credit 
life  insurance  directly  related  to  such 
lending  activity;  arranging,  making  or 
acquiring  for  its  own  account  or  for  the 
account  of  others,  loans  aiid  other 
extensions  of  credit  secured  by  a 
homeowner's  equity  interest  in  a  home 
such  as  would  be  made  l^  a  consumer 
finance  company,  servicing  such  loans 
and  odier  extensions  of  credit  for  any 
person,  and  acting  as  an  agent  or  broker 
for  the  sale  of  single  credit  life  insurance 
which  is  directly  related  to  such  loans 
and  extensions  of  credit 

B.  Fedaral  RasMva  Baidt  of 
Mlnneapolia  (Lester  G.  Gable,  Vice 
President)  250  hiarqaette  Avenue, 
Minaeapatts.  Minnesota  5648QC 
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1.  Northwest  Bancorporation, 
Minneapolis.  Minnesota  (flnancing, 
servicing,  leasing  activities;  Illinois, 
Iowa,  Kansas,  Missouri,  Nebraska,  and 
South  Dakota]:  To  engage  through  its 
subsidiary,  Banco  Financial 
Corporation,  in  making  or  acquiring 
loans  or  other  extensions  of  credit  such 
as  would  be  made  by  a  commercial 
finance  company,  including  commercial 
loans  secured  by  borrower's  inventory, 
accounts  receivable,  or  other  assets; 
servicing  such  loans  for  others;  and 
making  leases  of  personal  property  in 
accordance  with  the  Board's  Regulation 
Y.  These  activities  would  be  conducted 
from  an  office  at  Seventh  and  Walnut 
Streets,  Des  Moines,  Iowa  50304,  serving 
Illinois,  Iowa,  Kansas,  Missouri, 
Nebraska,  and  South  Dakota. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  400  Sansome  Street,  San 
Francisco.  California  94120: 

1.  Security  Pacific  Coiporotion,  Los 
Angeles,  California  (financing,  leasing 
and  servicing  activities;  New  York):  To 
engage  throiigh  its  subsidiary.  Security 
Pacific  Leasing  Corporation,  in 
financing,  leasing  and  servicing 
activities  with  respect  to  personal 
property  and  equipment  and  real 
property.  These  activities  would  be 
conducted  from  an  office  of  Security 
Pacific  Leasing  Corporation  in 
Williamsville,  New  York,  serving  the 
State  of  New  York. 

2.  Security  Pacific  Corporation,  Los 
Angeles,  California  (financing,  indusbrial 
loan,  and  insurance  activities; 
California):  To  engage  through  its 
subsidiary.  Security  Pacific  Finance 
Money  Center,  Inc.,  in  financing  an 
industrial  loan  corporation  activities 
including  making,  acquiring  and 
servicing  loans  and  other  extensions  of 
credit;  selling  and  issuing  investment 
certificates;  and  acting  as  agent  for  the 
sale  of  credit-related  Ufe,  credit-related 
accident  and  health,  and  credit-related 
property  insurance,  as  authorized  by 
California  law.  These  activities  will  be 
conducted  from  offices  in  San  Diego, 
Santa  Ana,  and  Santa  Maria,  California, 
serving  the  State  of  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  la  1982 
Dolorm  S.  Smith. 
Assistant  Secretary  of  the  Board 

|FR  Doc  82-13280  FUed  fr-1«-a2:  8.-45  im) 
BKlMa  CODE  <21(H>1-li 


Bank  Holding  Companies;  Notica  of 
Propoaad  Da  Novo  Nonbank  Activitiaa 

The  bank  holding  companies  listed  in 
this  notice  have  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 


Company  Act  (12  U.S.C  1843(c)(8))  and 
section  225.4(b)(1)  of  the  Board's 
Regulation  Y  (12  CFR  225.4(b)(1)),  for 
permission  to  engage  de  novo  (or 
continue  to  engage  in  an  activity  eariier 
commenced  de  novo]  directly  or 
Indirectly,  solely  in  the  activities 
indicated,  w^ch  have  been  determined 
by  the  Board  of  Governors  to  be  closely 
related  to  banking. 

With  respect  to  each  application, 
interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public  such  as  greater 
convenience,  increased  competition,  or 
gaios  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competitioa  conflicts  of  interest, 
or  imsound  banking  practices."  Any 
comment  on  an  application  that  requests 
a  hearing  must  include  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  that  proposal. 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  Comments  and 
requests  for  hearings  should  identify 
clearly  the  specific  application  to  which 
they  relate,  and  should  be  submitted  in 
writing  and,  except  as  noted,  received 
by  the  appropriate  Federal  Reserve 
Bank  not  later  than  June  8. 1982. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett  Vice  President)  33 
Liberty  Street,  New  York,  New  York 
10045: 

1.  Manufacturers  Hanover  Consumer 
Services.  Inc.  New  York,  New  York, 
(financing  and  insurance  activities; 
United  States):  To  engage,  through  its 
subsidiaries.  Ritter  Life  Insurance 
Company  and  Tempco  Life  Insurance 
Company,  in  the  reinsurance  of  single 
and  joint  credit  life  insurance  related  to 
extensions  of  credit  made  by 
Applicant's  subsidiaries  in  die  State  of 
Connecticut  credit  accident  and  health 
insurance  related  to  extensions  of  credit 
made  by  Applicant's  subsidiaries  in  the 
State  of  Kentucky,  and  single  and  joint 
life  insurance  and  credit  accident  and 
health  insurance  related  to  extensions  of 
credit  made  by  AppUcant's  subsidiaries 
in  the  States  of  Washington  and  Oregon. 

2.  Societe  Generale,  Paris.  France 
(commercial  lending  and  leasing 
activities;  Texas.  Louisiana,  New 
Mexico,  Oklahoma,  Colorado  and 
Wyoming):  To  engage  through  de  novo 


office  of  Sogelease  Corporation  in 
making  or  acquiring,  for  its  own  account 
or  for  the  account  of  others,  commercial 
loans  and  other  extensions  of  credit;  and 
leasing  personal  or  real  property  or 
acting  as  agent  broker  or  advisor  in 
leasing  such  property  and  servicing  such 
leases,  subject  to  all  the  qualifications 
specified  in  12  CFR  225.4  (a)  and  (b), 
where  the  leases  serve  as  the  functional 
equivalent  of  an  extension  of  credit  to 
the  lessee  of  the  property.  Such 
activities  would  be  conducted  from  an 
office  in  Houston,  Texas  serving  the 
area  identified  in  the  caption  above. 

B.  Federal  Reserve  Baidc  of 
Minneapolis  (Lester  G.  Gable,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Northwest  Bancorporation. 
Minneapolis,  Minnesota  (venture  capital 
investment  and  lending;  continental 
United  States,  Alaska,  Hawaii  Puerto 
Rico,  any  commonwealth,  territory  or 
possession  of  the  United  States,  Canada 
or  Mexico):  To  engage  through  a  de  novo 
subsidiary.  Northwest  Growth  Capital, 
Ina  in  venture  capital  investment 
including  secured  and  unsecured  lending 
investment  These  activities  would  be 
conducted  from  offices  at  1730  Midwest 
Haza  Building.  Miimeapolis,  Miimesota, 
1300  S.W.  Fifdi  Avenue,  Suite  3018, 
Portland,  Oregon,  and  7825  West  Fifth 
Avenue,  Suite  202,  Lakewood,  Colorada 
Comments  on  this  aplication  must  be 
received  not  later  than  June  3, 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  la  1982. 
Ddofw  S.  Smith. 

Assistant  Secretary  of  the  Board. 

[FR  Doc  82-13253  FUed  5-14-82: 8^  sal 
BNJJNO  CODE  «Z10-0t-« 


Rrst  Interstate  Bancorp;  Propoaad 
Acquisition  of  Thomas  L  Karstan 
Associat«9 

First  Interstate  Bancorp,  Los  Angeles. 
California,  has  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1843(c)(8))  and 
section  225.4(b)(2)  of  the  Board's 
Regulation  Y  (12  CFR  225.4(b)(2)),  for 
permission  to  acquire  indirectly  through 
its  wholly  owned  subsidicuy,  First 
Interstate  Investment  Services,  Inc.,  all 
the  voting  shares  of  Thomas  L  Karsten 
Associates,  Los  Angeles,  California. 

Applicant  states  that  the  proposed 
subsidiary  would  engage  in  the 
activities  of  acting  as  an  investment 
advisor  (real  estate),  as  defined  in 
Section  2(a)(20)  of  die  Investment 
Company  Act  of  1940,  to  closed-end 
pooled  real  estate  funds  that  are 
investment  companies  registered  under 


21146 


Federal  Register  /  Vol.  47.  No.  95  /  Monday.  May  17.  1962  /  Notices 


that  act  providing  portfolio  investment 
advice  (real  estate)  to  any  other  person; 
providing  financial  advice  to  state  and 
local  governments  with  respect  to  real 
estate  investments  and  development 
projects;  providing  real  estate-related 
management  consolting  to  nonaffiliated 
banks  and  other  nonaffibated 
depository  institutions;  performing 
appraisals  of  real  property;  and 
furnishing  general  economic  information 
and  advice  and  industry  studies  (real 
estate).  These  activities  would  be 
condocted  from  the  current  offices  of 
Thomas  L  Karsten  in  Loa  Angeles, 
California,  and  the  geographic  areas  to 
be  served  are  the  states  of  Arizona, 
California,  Colorado,  Idaho,  Montana, 
Nevada,  New  Mexico.  Oregon.  Utah. 
Washington  and  Wyoming  and  the 
Chicago,  New  York.  Houson,  Dallas  and 
Pittsburgh  metropolitan  areas.  Such 
activities  have  been  specified  by  the 
Board  in  S  225.4(aX5)(12)  and  (14)  of 
Regulation  Y  as  pennissible  for  balik 
holding  companies,  subject  to  Board 
approval  of  individual  proposals  in 
accordance  with  the  procedures  of 
S  225.4(b). 

Interested  persons  may  express  their 
views  on  the  question  whether 
ccHisummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  pablic.  such  as  ^-eater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outwei^ 
possible  adverse  effects,  stich  as  undue 
concentratioD  of  resources,  decreeised  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  spedficalty  any  questions  of 
fact  that  are  ia  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  pn^xwai 

The  application  may  be  hispected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  San 
Francisco. 

Any  views  or  request  for  hearing 
should  be  submitted  in  writing  and 
received  by  the  Secretary,  Board  of 
Governors  of  die  Federal  Reserve 
System.  Washington,  D.C.  20551.  not 
later  than  June  6. 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  7, 1962. 
Dotorm  a.  Smidk. 
Assistant  Secretary  of  the  Board. 

|FR  Doc  B-I3ZM  Rkd  VM-tt  MS  Mi| 


Formation  of  Bank  Holding  ComfMnles 

The  companies  Usted  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  bank  holding 
companies  by  acquiring  voting  shares 
and/ or  assets  of  a  bank.  The  factors  that 
are  considered  in  acting  on  the 
applications  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
eadi  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  hidicated  for  that  application. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  siunmarizing 
the  eridence  diat  woidd  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street  Richmond.  Virginia 
23261: 

1.  Bethesda  Bancorporation, 
Betheada.  Maryland;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Bethesda.  Bethesda,  Maryland. 
Comments  on  this  application  must  be 
received  not  later  than  June  10. 1982. 

a  Fedanl  Reserve  Bank  of  Kansas 
City  (Thomas  M  Hoenig.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  e41«: 

1.  Four^D,  Inc.,  Litchfield.  Nebraska;  to 
become  a  bank  holding  company  by 
acquiring  83.3  percent  of  the  voting 
shares  of  State  Bank  of  Litchfield. 
Litchfield.  Nebraska.  Comments  on  dils 
application  must  be  received  not  later 
than  Jime  10, 1962. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Assistant  Vice 
President]  400  South  Akard  Street. 
Dallas,  Texas  75222: 

1.  Morehouse  Bancshares,  Bastrop, 
Louisiana;  to  become  a  bank  holding 
company  by  acquiring  80  percent  or 
more  of  the  votiog  shares  of  Bank  of 
Morehouse,  Bastrop.  Louisiana. 
Comments  on  this  application  must  be 
received  not  later  than  June  10. 1982. 

2.  Troop  Bancshares  Inc..  Troup, 
Texas;  to  become  a  bank  holding 
company  by  acqiaring  100  percent  of  the 
voting  shares  of  Troup  Bank  &  Trust 
Company.  Troup,  Texas.  Commenti  on 
this  applicatioB  must  be  received  not 
later  dian  Jane  la  1982. 


D.  Secretary.  Board  of  Governors  of 
the  Federal  Reserve  System. 

Washington.  D.C.  20551: 

1.  Western  Indiana  Bancorp, 
Covington,  Indiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Western  IncRana,  Covington.  Indiana. 
Comments  on  this  application  must  be 
received  not  later  than  June  10, 1982. 

Board  of  Governors  of  tiie  Federal  Reserve 
System.  May  11, 1982. 
Dolores  S.  Smith. 
Assistant  Secretary  of  the  Board. 

[FR  Doc  U-tSZSl  FOed  Se-14-e:  ME  aral 
BILUMQ  CODE  6310-01-41 


Formation  of  Bank  Hokflng  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(aKl]  of  the  Bank 
Holding  Company  Act  (12  \iS.C 
1842(a)(l])  to  become  bank  holding 
companies  by  acquiring  voting  shares 
and/ or  assets  of  a  bank.  The  Actors  that 
are  considered  in  acting  on  the 
applications  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.a  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  diat  application. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identi^ring  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Fedend  Reserve  Bank  of 
Pfaiiadelpfaia  (Thomas  K.  Descfa,  Vice 
President)  100  North  6th  Street 
Philadelphia,  Pennsylvania  19105: 

1.  Susquehanna  Bancshares,  Inc., 
Lititz.  Pennsylvania;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Fanners 
First  Bank.  Lititz.  Pennsylvania. 
Comments  on  diis  apphcation  must  be 
received  not  later  than  June  9. 1962. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street  N.W..  Atlanta.  Georgia 
30303: 

1.  The  Peoples  National  Bancorp., 
Inc.,  Shelbyville,  Tennessee;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of  the 
successor  l>y  merger  to  The  Peoples 
National  Bank  of  Shelbyville. 
ShelbyviOe.  Tennessee.  Comments  on 
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this  application  miut  be  received  not 
later  Uian  June  9, 1982. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Assistant  Vice 
President)  400  South  Akard  Street, 
Dallas.  Texas  75222: 

1.  Highland  Bancshares,  Inc., 
Highlands,  Texas;  to  become  a  bank 
holding  company  by  acquiring  93.5 
percent  of  the  voting  shares  of 
Highlands  State  Bank,  Highlands,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  10. 1982. 
Dolores  S.  SmMi, 
Assistant  Secretary  of  the  Board. 

(FR  Doc.  M-13ZS5  FU«1  5-14-82;  8:45  am] 
BtUlNQ  CODE  S210-01-H 


International  Bancshares  of  Oklahoma, 
Inc^  Proposed  Acquisition  of  Citizens 
Mortgage  Corporation 

International  Bancshares  of 
Oklahoma,  Inc.,  Yukon,  Oklahoma,  has 
applied,  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  and  S  225.4(b)(2)  of  the 
Board's  Regulation  Y  (12  CFR 
225.4(b)(2)),  for  permission  to  acquire 
voting  shares  of  Citizens  Mortgage 
Corporation,  Oklahoma  City,  Oklahoma. 

Applicant  states  that  the  proposed 
subsidiary  would  engage  in  the 
mortgage  company  business,  including 
making  or  acquiring,  for  its  own  account 
or  the  account  of  others,  loans  and  other 
extensions  of  credit  and  in  servicing 
loans  and  other  extensions  of  credit 
These  activities  would  be  performed 
from  offices  of  Applicant's  subsidiary  in 
Oklahoma  City,  Oklahoma,  and  the 
geograiAic  area  to  be  served  is  the  State 
of  Oklahoma.  Such  activities  have  been 
specified  by  the  Board  in  %  225.4(a)  of 
Regulation  Y  as  permissible  for  bank 
holding  companies,  subject  to  Board 
approval  of  individual  proposals  in 
accordance  with  the  proceidures  of 
S  225.4(b). 

Interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  aot  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  bow  the  party 


commenting  would  be  aggrieved  by 
approval  of  the  proposaL 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Kansas 
City. 

Any  person  wishing  to  comment  on 
the  application  should  submit  views  in 
writing  to  the  Reserve  Bank  to  be 
received  no  later  than  June  6, 1982. 

Board  of  Govuiiiunt  of  tiie  Federal  Reserve 
System,  May  7, 1062. 

Doloces  S.  Smith. 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  8Z-132S9  Piled  5-14-a2:  8:45  am] 
BHXatO  CODE  ttlO-OI-M 


FomurtkNi  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1842(a)(1)]  to  become  bank  holding 
companies  by  acquiring  voting  shares 
and/ or  assets  of  a  bank.  The  factors  that 
aire  considered  in  acting  on  the 
appUcations  are  set  forth  in  Section  3(c] 
of  the  Act  (12  U5.C  1842(c)). 

Each  aM>lication  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  appUcation,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  beu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Harry  W.  Huning,  Vice  President)  1455 
East  Soxth  Street  Qeveland,  Ohio 
44101: 

1.  Bluegrasa  Bancahares,  Inc.. 
Lexington,  Kentucky;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
the  Bluegrass  and  Trust  Competny, 
Lexington,  Kentucky.  Comments  on  this 
aiq)lication  must  be  received  not  later 
than  June  6, 1882. 

B.  Fedenl  Reserve  Bank  of  Atfanta 
(Robert  E.  Heck,  Vice  President)  104 

•  Marietta  Street  N.W„  Atlanta,  Georgia 
30303: 

1.  NJ'J.  Corporation.  Madison, 
Florida;  to  become  a  bank  holding 
company  by  acquiring  at  least  80 
percent  of  the  veting  shares  of  Bank  of 
Madison  County,  Madison,  Florida. 
Comments  oo  this  application  must  be 
received  not  later  than  June  6, 1982. 


C  Federal  Reserve  Back  of  GUcays 

(Franklin  D.  Dreyo',  Vice  I¥esideBt)  230 
South  LaSalle  Street  Chicago.  Illiiiois 
60690: 

1.  Decorah  State  Bank  HoUii^  Co, 
Oecorah.  Iowa;  to  become  a  bank 
holding  company  by  nra^niring  iqq 
percent  of  the  voting  shares  of  Deoorah 
State  Bank,  Decorah,  Iowa.  Comments 
on  this  application  must  be  received  not 
later  than  June  6, 1962. 

2  United  Commvauty  Financial 
Corporation,  Wayland,  Midiigan;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  United  Community  Bank. 
Wayland,  Michigan.  Conmients  on  this 
application  must  be  received  not  later 
than  June  6, 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  7,  isez. 
Deloces  S.  Smith, 
Assistant  Secretary  of  the  Board. 
(FR  Doc  a^-uai  niad  S-M-K  MC  Ml) 

BiujNO  oooc  ens-et-M 


GENERAL  SERVICES 
ADMINISTRATION 

[F-e2-14] 

Delegation  of  Auttwrfty  to  the 
Secretary  of  Defense 

1.  Purpose.  This  delegation  authorizes 
the  Secretary  of  Defense  to  represent 
the  consumer  interests  of  the  executive 
agencies  of  the  Federal  Govemmoit  in 
proceedings  before  the  Kentucky  Public 
Service  Commission  involving  intrastate 
telecommunications  service  rates. 

2.  Effective  date.  This  delegation  is 
effective  immediately. 

3.  Delegation. 

a.  Pursuant  to  the  authority  contained 
in  the  Federal  Property  and 
Administrative  Services  Act  of  1940. 63 
Stat  377.  as  amended,  particularly 
sections  201(a)(4)  and  205(d)  (40  U.&C 
481(a)(4]  and486(dj).  authority  is 
delegated  to  the  Seoetary  of  Defense  to 
represent  the  consumer  interests  of  the 
Federal  executive  agencies  before  the 
Kentucky  PubHc  Service  Commission  in 
Case  No.  8389  involving  the  application 
of  the  South  Central  Bell  Telephone 
Company  to  change  its  service  offerings. 

b.  The  Secretary  of  Defense  may 
redelegate  this  authority  to  any  officer, 
official,  or  employee  of  the  Department 
of  Defense. 

c  This  aadiority  shall  be  exercised  in 
accordance  with  the  potides, 
procedures,  and  controls  preacribed  by 
the  General  Services  Adininistration. 
and  shall  be  exercised  in  cooperation 
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with  the  responsible  officers,  officials, 
and  employees  thereof. 

d.  The  Department  of  Defense  shall 
add  tke  General  Services 
AdmiaMration  to  its  service  list  in  this 
so  that  GSA  will  receive  copies  of 
any,  briefs  and  other  Department 
of  Dsiense  filings. 

Dated  May  6. 1982. 

Franda  A.  McDonouj^ 

Deputy  Commiaaioner  for  Govemment-wide 
Management,  Automated  Data  and 
Telecommunications  Service. 

(FR  Doc  8>-13310  FIM  5-14-82:  S:4S  am) 
BILLMQ  COOC  M20-28-M 


[F-S2-1S] 

Detonation  of  Authority  to  the 
Secretary  of  Defense 

1.  Purpose,  This  delegation  authorizes 
the  Secretary  of  Defense  to  represent 
the  consumer  interests  of  the  executive 
agencies  of  the  Federal  Government  in 
proceedings  before  the  Montana  Public 
Service  Commission  involving  intrastate 
telecommunications  service  rates. 

2.  Effective  date.  This  delegation  is 
effective  immediately. 

3.  Delegation. 

a.  Pursuant  to  the  authority  contained 
in  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  63 
Stat.  377,  as  amended,  particularly 
Sections  201(a)(4)  and  205(d)  (40  U.S.C. 
481(a)(4)  and  486(d)),  authority  is 
delegated  to  the  Secretary  of  Defense  to 
represent  the  consumer  interests  of  the 
Federal  executive  agencies  before  the 
Montana  Public  Service  Conmiission  in 
Docket  No.  82-28  involving  the 
application  of  the  Mountain  States 
Telephone  &  Telegraph  Company  for  an 
increase  in  rates  for  telecommunications 
services. 

b.  The  Secretary  of  Defense  may 
redelegate  this  authority  to  any  officer, 
official,  or  employee  of  the  Department 
of  Defense. 

c.  This  authority  shall  be  exercised  in 
accordance  with  the  policies, 
procedures,  and  controls  prescribed  by 
the  General  Services  Administration, 
and  shall  be  exercised  in  cooperation 
with  the  responsible  officers,  officials, 
and  employees  thereof. 

d.  The  Department  of  Defense  shall 
add  the  General  Services 
Administration  to  its  service  list  in  this 
case  80  that  GSA  will  receive  copies  of 
testimony,  briefs,  and  other  Department 
of  Defense  filings. 


Dated  May  0. 1982. 

Fraads  A.  McOonoogii, 

Deputy  Commissioner  for  Govemment-wide 
Mtinagement,  Automated  Data  and 
Telecommunications  Service. 

(FR  Doc  «2-13»l  PIM  5-14-82:  8:45  un] 
MLUNQ  COM  ( 


DEPARTMENT  OF  THE  IFfTERIOR 
Bureau  of  Land  Management 

Montana;  Big  Dry  Vegetation 
Allocation  Final  Environmental  Impact 
Statement  Availability 

April  28, 1982. 

T2agency'.  Bureau  of  Land  Management 

action:  Big  Dry  Vegetation  Allocation 

Final  Environmental  Impact  Statement 

Availability. 

summary:  Pursuant  to  section  102(2)(C] 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Bureau  of  Land 
Management  has  prepared  a  Final 
Environmental  Impact  Statement  (HS) 
for  vegetation  allocation  upon  the  pubUc 
lands  in  eastern  Montana.  The  EIS 
details  four  alternative  vegetation 
allocations  on  nearly  1.18  million  acres 
of  public  land  within  BLM's  Miles  Qty 
District. 

DATE:  Hearings  were  held:  March  1. 
1982,  in  Forsyth,  Montana;  March  2, 
1982.  in  Terry,  Montana;  March  3, 1982, 
in  Baker,  Montana. 

ADDRESSES:  Requests  for  further 
information  should  be  addressed  to:  Ray 
Brubaker,  District  Manager,  Bureau  of 
Land  Management,  Miles  City  District, 
P.O.  Box  940,  Miles  City,  Montana  59301. 
SUPPLEMENTARY  INFORMATION: 
The  final  EIS  describes  and  analyzes 
environmental  consequences  for  four 
alternative  courses  of  action.  The  four 
alternatives  are:  (A)  Continued 
development  for  Optimum  Range 
Utilization,  (BLM's  Preferred 
Alternative);  (B)  Enhanced  Watershed 
Value  and  Wildlife  Habitat;  (C)  No 
Grazing  and  (D)  No  Action.  Comments 
upon  the  Draft  EIS  analysis  were 
considered  and  used  to  prepare  the 
Final  EIS.  The  Final  EIS  will  be  used  to 
develop  a  Rangeland  Program  Summary 
for  the  area  induded  in  the  EIS. 

A  limited  number  of  copies  of  the 
Final  EIS  are  available  for  review  at  the 
following  locations: 

Bureau  of  Land  Management  Office  of 
Public  Affairs,  Interior  Building,  18th  & 
C  Streets  NW..  Washington,  D.C. 
20240 

Bureau  of  Land  Management  Montana 
State  Office,  P.O.  Box  30157.  222  North 
32nd  Street  Billings,  Montana  59107 


Bureau  of  Land  Management,  Miles  City 
District  P.O.  Box  940,  Miles  City. 
Montana  59301. 

Kannon  Richards, 

Acting  State  Director. 

(FK  Doc  82-13319  Filed  5-14.«2;  8:45  am) 
BNJJNQ  CODE  4S10-S4-M 

MInerate  Management  Service 

Oil  and  Qas  and  Sulphur  Operations  in 
the  Outer  Continental  SheH 

aoency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  Receipt  of  a 
Proposed  Development  and  Production 
Plan. 

summary:  This  Notice  announces  that 
Chevron  U.S.A.  Inc.,  Unit  Operator  of 
the  South  Bay  Marchand  Federal  Unit 
Agreement  No.  14-08-001-3915, 
submitted  on  May  6, 1982,  a  proposed 
supplemental  plan  of  development/ 
production  describing  the  activities  it 
proposes  to  conduct  on  the  South  Bay 
Marchand  Federal  Unit. 

The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  plan  and 
that  it  is  available  for  pubUc  review  at 
the  offices  of  the  Minerals  Manager, 
Gulf  of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  N.  Causeway 
Blvd.,  Room  147,  Metairie,  Louisiana 
70002. 

FOR  FURTHER  INFORMATION  CONTACT 

Minerals  Management  Service,  Public 
Records,  Room  147,  open  weekdays  9:00 
a.m.  to  3:30  p.m.,  3301  N.  Causeway 
Blvd.,  Metairie,  Louisiana  70002,  phone 
(504)  837-4720,  ext  228. 

SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  development  and 
production  plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  on  December 
13, 1979  (44  FR  53685).  Those  practices 
and  procedures  are  set  out  in  a  revised 
Section  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

Dated  May  10. 1982. 

Lowell  G.  Haminoas, 

Minerals  Manager,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc  8^15318  FlUd  t-lt-tt  MS  »m\ 
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ItfTEiaTATE  COMMERCE 
COMMISSION 

Motor  Carriara  y»nnaiwnt  Aothority 
Deciaton^  Decision  Notlc* 

Correction 

In  FR  Doc.  82-9449.  appearing  at  page 
1516S,  in  the  issue  of  Thursday,  April  8. 
1982,  on  page  15173,  middle  column, 
under  "MC 146463  {Sub-4)",  tenth  line 

from  top  of  page,  on  "MA,  MN. 

should  read,  "\4A.  MI,  MN.  *  *  •". 

BtUJNQ  COOe  1S0S-V*-* 


Motor  Carrter  Temporary  Authority 
AppllcaDon 

The  foUowiog  are  notices  of  filing  of 
applications  for  temporary  authority 
under  (  10928  dL  the  Interstate 
Commerce  Act  and  in  accordance  with 
the  provisions  of  49  CFR  1131.3.  These 
rules  provide  that  an  original  and  two 
(2)  copies  of  protests  to  an  application 
may  be  filed  witii  the  Regional  Office 
named  in  the  Federd  Register 
publication  no  later  than  the  15di 
calendar  day  after  Ae  date  the  notice  of 
the  filing  of  the  application  is  published 
in  the  Federal  Re^ster.  One  copy  of  the 
protest  must  be  served  on  the  applicant 
or  its  authorized  representative,  if  any, 
and  the  protestant  must  certify  that  such 
service  has  been  made.  The  protest  must 
identify  die  operating  authority  upon 
which  it  is  predicated,  specifying  the 
"MC  docket  and  "Sub"  number  and 
quoting  the  particular  portion  of 
authority  upon  which  it  relies.  Also,  the 
protestant  shall  specify  the  service  it 
can  and  will  provide  and  the  amount 
and  type  of  equipment  it  will  make 
available  for  use  in  connection  with  the 
service  contemplated  by  the  TA 
application.  The  weight  accorded  a 
protest  shaO  be  governed  by  the 
completeness  and  pertinence  of  Ae 
protestant's  mformation. 

Except  as  otherwise  specifically 
noted,  each  applicant  states  that  there 
will  be  no  significant  e^ct  on  the 
quabty  of  the  human  environment 
resulting  from  approval  of  its 
application. 

A  copy  of  the  application  is  on  file, 
and  can  be  examined  at  the  iCX3 
Regional  Office  to  which  protests  are  to 
be  transmitted. 

Note. — All  applicatioBs  seek  authonty  to 
operate  as  a  mmmfin  carrier  over  irregmlar 
routes  except  as  otherwise  noted. 

Motor  Gamafs  af  Property     - 

Notice  No.  F-170 

The  foUowiog  applicatioDs  were  filed 
in  Region  L  Senid  protests  to:  Intaratata 
Coramesoe  CoDuniasion,  Regional 


Authority  Center,  150  Causeway  Street 
Room  501.  Boatoa.  MA  02114. 

MC  161791  (9ab-l-lTTA),  filed  May  3. 
1962.  Applicant  H.  W.  ASHUNE  & 
SONS,  INC,  Weston  Street  Randolph. 
VT  OSOea  Representative:  Albert  J. 
Cirone,  Jr..  23  Bank  Street  Lebanon.  NH 
03766.  Contract  carrier:  irregular  routes: 
Wood  and  coal  stoves  and  accessories 
thereto  which  relate  to  the  installation 
or  use  of  the  stoves,  and  raw  materials 
used  in  the  manufacture  of  wood  and 
coal  stoves,  under  contintiing  contract(8) 
witii  Vermont  CastingSn  Inc.  between 
Bethel  and  Randolph.  VT,  on  the  one 
hand,  and.  on  Oie  oflier,  points  in  Ae 
U.S.  (except  AK  and  HI],  under 
continuing  contracts  with  Vermont 
Castings,  Inc.,  of  Randolph,  VT. 
Supporting  shipper  Vermont  Castings, 
Inc.,  Prince  Street  Rando^h,  VT  05060. 

MC  161791  (Sub-1-2TA).  filed  May  3, 
1982.  Applicant:  H.  W.  ASHLINE  & 
SON&  INC..  Weston  Street,  Randolph. 
VT  0506a  RepresenUtive:  Albert  J. 
Cirone,  Jr..  23  Bank  Street  Lebanon,  NH 
03766.  Contract  carrier  irregular  routes: 
Manufactured  wood  products  between 
Randolph.  VT,  on  the  one  hand,  and.  on 
the  other,  points  in  Sufiolk  County,  NY, 
Ocean  County,  NJ.  Wayne  County,  IN, 
and  Worcester  County,  MA.  under 
continuing  contact(s}  with  Branchwood, 
Inc.,  of  Randolph.  VT.  Supporting 
shipper:  K-anchwood.  Inc.,  Box  268 
Randolph.  VT  05960. 

MC  37388  (Sub-1-4TA),  filed  May  3, 
1962.  Apirficant:  JOHN  J.  BOYCE 
TRANSPORTATION.  INC.,  West  End 
Avenue,  P.O.  Box  663,  Hammonton.  NJ 
08037.  Representative:  Alan  Kahn.  1430 
Land  Title  Bldg.,  Philadelphia.  PA  19110. 
Food  and  related  products,  between 
points  in  MA.  MD,  NJ,  NY  and  PA.  on 
the  one  hand,  and,  on  the  other,  points 
in  FL.  GA.  NC,  SC  and  VA.  Stqspcrting 
shipper(8):  There  are  11  statements  in 
support  of  this  application  which  may 
be  examined  at  the  Regional  Office  of 
the  ICC  in  Boston.  MA. 

MC  146026  (Sub-1-6TA).  filed  April  3a 
1982.  AppBcanfc  CROSS  COUNTRY 
FARMING  CO.,  INC.  Pine  Isknd 
Tumipke.  P.O.  Box  134,  Pine  Island,  NY 
10968.  Representative:  George  A.  Olaen, 
P.a  Box  357,  Gladstone,  NJ  07934.  (1) 
Applicances  and  [2)  Materials, 
equipment,  and  supplies  used  in  the 
manufacture  and  sale  of  the 
commodities  named  in  (1)  abova, 
between  Harriman  and  New  Yoric  NY, 
on  the  one  kand.  aad.  on  the  o&er, 
points  in  tlw  US.  (except  AK  and  HI). 
Supparting  ahippen  Indeait 
Mamrfachmng  Crop..  101  indeait 
Parkway.  Pja  Box  3M.  HaiTiman.  NY 
109Z& 


MC  161756  (Sirivl-ITA).  fikd  April  30, 
19B2.  Applicmt  INDUSTRYiraiB 
SERVICE.  OJC  RoBte  lOZ.  LoadoadeiTy 
Professiooai  Park.  I^aaAwwiwiy.  hBi 
03063.  Repreaenlative:  Ceoi^e  A.  Oiaen. 
P.O.  Box  357,  Gladatane.  NJ  07084. 
Geneml  commodities  (exaept  doaaet  A 
and  B  explosives,  household  goods,  and 
hazardous  materials)  between  points  in 
the  US  (except  AK  and  H).  Soppartii« 
8hipper(s):  There  are  25  atatenenis  in 
support  df  diis  application  indiicfa  may 
be  examined  at  tlw  Re^ooai  OEfioe  of 
the  IOC  in  Boston.  MA. 

MC  161780  (Sub-1-lTAJ.  ffled  April  30. 
1982.  Applicant  M.  J.  D.  TRUCKING, 
INC..  Coles  Mill  Road.  P.O.  Box  492, 
Williamstown,  NJ  06004.  Representative: 
George  A.  Olsen.  P.O.  Box  357, 
Gladstone,  NJ  07934.  Contract  carrier: 
irregular  routes:  (1)  Froren  foodstuffs, 
and  (2)  Materials,  equipment,  and 
supplies  used  in  the  manufacture  and 
sale  of  the  commodities  named  in  (1) 
above  between  points  in  the  U.S. 
(except  AK  and  HT).  Supporting  diipper 
Mrs.  Smith's  Frozen  Foods  Co.,  South  & 
Charlotte  Sto.  P.O.  Box  298,  Pottstown. 
PA  19464. 

MC  157109  (Sub-1-lTA).  filed  April  3a 
1982.  Applicant:  MERRTT 
TRANSPORTATION.  INC,  373  East 
Main  Street  Somervifie,  NJ  08876. 
Representative:  George  A.  Olsen.  P.O. 
Box  357,  Qadstone,  JSQ  07934.  (1) 
Climate  control  equipment,  and  (2) 
Materials,  equipment,  aadsuf^ies  used 
in  the  manufacture  and  sale  of  the 
commodities  named  in  (1)  above, 
between  the  facilities  used  or  utilized  by 
Snyder  General  Corporation  at  Red  Bud. 
EL,  Wilmington,  NC  Auburn.  NY.  and 
Carteret  NJ.  on  the  one  hand,  and,  on 
the  other,  points  in  the  US.  Supporting 
shipper(8):  Snyder  General  Coipoiation. 
401  Randolph  St.  Red  Bud.  IL  62278. 

MC  161761  (S«d>-1-1TA).  filed  April  3a 
1982.  Applicant  MONTCLAR  MOTOR 
EXPRESS.  IMC  147  Eagle  Rock  Way. 
Montdair,  NJ  07042.  Repreaentative: 
Ronald  L  Shapss.  450  Seventh  Avenne, 
New  York.  NY  10123.  General 
commodities  {excluding  cloMsesA  &B 
exfdoeives  and  household  goodsf 
between  points  in  NY,  NJ,  PA.  DE.  MD. 
VA.  CT,  MA.  RL  and  DC  Supportix^ 
shipper(s):  There  are  19  statements  in 
support  oir  this  application  which  may 
be  examined  at  the  Regional  Office  oi 
the  LCC  in  Boaloo.  MA. 

MC  161730  (Seb-l-lTA),  ffled  April  29. 
IQBZ.  Appttcaitt:  ROAISX 
TRANSPOKT.  LTD..  M  fattooe 
Crescent  BraaiplBB.  Ontwio.  CD  L4S 
3N».  Bepraaaatetive:  lofan  Haw  (aow 
as  applicaaft).  '<>'ffi'atf  iPanrai  inegalar 
rotttec  Bxtnded  plastic  ssataials  freai 
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the  U.S./CD  Border  crossings  at 
Queenston-Lewiston  Bridge  and  Peace 
Bridge  in  NY  to  Indiana,  PA,  under 
continuing  contractfs)  with  Royal 
Plastics  Ltd.,  of  Toronto,  Ontario.  CD. 
Supporting  shipper:  Royal  Plastics  Ltd., 
4945  Steeles  Avenue  West,  Weston, 
Ontario.  CD  MQL 1R4. 

MC 156800  (Sub-1-STA).  filed  May  4. 
1982.  Applicant  SEABOARD  EXPRESS, 
INC..  565  Plank  Road,  Waterbury,  CT 
06705.  Represent/ tive:  Joseph  A. 
Keating,  Jr.,  121  S.  Main  Street,  Taylor, 
PA  18517.  Contract  carrier  irregular 
routes:  Air  ducts  and  materials  and 
supplies  used  in  the  manufacture  and 
distribution  of  air  ducts  between 
Mississippi  County,  AR.  on  the  one 
hand,  and.  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI),  under 
continuing  contract(8]  with  Wiremold 
Co.,  West  Hartford,  CT.  Supporting 
shipper  Wiremold  Company,  West 
Hartford,  CT  06110. 

MC  98017  (Sub-1-lTA),  filed  April  29, 
1982.  Applicant:  SHAY'S  SERVICE. 
INC.,  Box  340,  North  Main  Street, 
Dansville,  NY  14437.  Representative: 
Warren  A.  Goff,  109  Madison  Avenue, 
Memphis,  TN  38103.  General 
commodities,  except  classes  A  andB 
explosives,  household  goods  and 
commodities  in  bulk,  between  points  in 
Allegany,  Broome,  Cattaraugus, 
Chautauqua,  Chemung,  Erie,  Genesee, 
Livingston,  Monroe,  Niagara,. Ontario, 
Orleans,  Schuyler,  Steuben,  Tioga, 
Wayne,  Wyomnig  and  Yates  Counties, 
NY  and  Potter  County,  PA.  Supporting 
shipper(8):  Herbert  Cooper  Co.,  Inc.,  Box 
256,  Pennsylvania  Route  449,  Genesee, 
PA  16923:  RMC  Fabricating  Co.,  Cooper 
Slide  Co.,  School  Street,  Genesee,  PA 
16923. 

MC  161507  (Sub-1-lTA),  filed  April  30. 
1982.  Applicant:  SUNCOOK  TAXI  AND 
BUS  LINES.  INC..  7  Albin  Avenue. 
Allenstown.  NH  03275.  Representative: 
Diversified  Legal  Services.  133  London 
Road.  Concord,  NH  03301.  Passengers 
and  their  baggage  in  special  and  charter 
operations,  between  Manchester. 
Gilford,  and  Pembroke.  NH.  on  the  one 
hand.  and.  on  the  other.  Boston.  MA. 
Supporting  shipper  (s):  There  are  five 
support  statements  which  may  be 
examined  at  the  I.C.C.  Regional  Office 
in  Boston.  MA. 

The  following  applications  were  filed 
in  Region  2.  Send  protests  to:  ICC.  Fed. 
Res.  Bank  Bldg.,  101  North  7th  St..  Rm. 
620.  Philadelphia,  PA  19106. 

MC  161793  (Sub-n-lTA),  filed  May  3, 
1982.  Applicant:  RALPH  BLOOM,  6831 
U.S.  50,  Hillsboro,  OH  45133. 
Representative:  John  L  Alden,  1396  W. 
Fifth  Ave.,  Columbus,  OH  43212, 
fertilizer,  fertilizer  ingredients  and  farm 


chemicals,  between  Highland,  Brown, 
Adams,  Clinton,  Ross,  Hamilton, 
Clermont  and  Fayette  Counties,  OH  and 
Campbell  and  Pendleton  Counties.  KY, 
on  the  one  hand,  and,  on  the  other, 
points  in  OH,  IN  and  KY  for  270  days. 
An  underlying  ETA  seeks  120  days 
authority.  Shipperfs):  Highland 
Landmark.  Inc.,  404  N.W.,  St..  Hillsboro. 
OH  45183;  New  Van.  Inc.,  Box  135, 
Rainsboro,  OH  45165;  Johns  Chemical 
Company,  Inc.,  Box  204,  Hillsboro,  OH 
45133;  Mid-Ohio  Chemical  Co.,  Inc.,  Ill 
Moore  St.  [Box  413),  Hillsboro,  OH  4513. 
MC  142864  (Sub-n-7TA),  filed  May  3, 
1982.  Applicant:  RAY  E.  BROWN 
TRUCKING,  INC.,  P.O.  Box  501, 
MassiJlon,  OH  44646.  Representative: 
Boyd  B.  Ferris,  50  W.  Broad  St., 
Columbus,  OH  43215.  Contract; 
irregular:  General  commodities  (except 
houshold goods,  commodities  in  bulk, 
and  classes  A  and  B  explosives), 
between pointsin  the  U.S.  (except  AK 
and  HI),  under  continuing  contract  with 
Giant  Eagle  Markets,  Inc.  and  its 
affiliates,  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper(s):  Giant  Eagle 
Markets,  Inc.,  101  Kapta  Dr.,  RIDC  Park, 
Pittsburgh,  PA  15238. 

MC  128940  (Sub-n-4TA),  filed  May  6, 
1982.  Applicant:  RICHARD  A. 
CRAWFORD,  d.b.a.  R.  A.  CRAWFORD 
TRUCKING  SERVICE,  P.O.  Box  303. 
Ganbrills,  MD  21504.  Representative: 
Edward  N.  Button,  635  Oak  Hill  Avenue, 
Hagerstown,  MD  21440.  Food  and 
related  products,  between  the  facilities 
of  Frank  A.  Serio  &  Sons  located  at  or 
near  Baltimore,  Maryland  on  the  one 
hand,  and,  on  the  other,  aU  points  in  and 
East  of  ND.  SD,  NE,  KA,  OK,  &  TX  for 
270  days.  Supporting  shipper(8):  Frank 
A.  Serio  &  Sons.  Inc.,  8441  Dorsey  Run 
Road,  Jessup,  MD  20794. 

MC  143374  (Sub-n-3TA}.  filed  May  3. 
1982.  Applicant:  DURBIN  TRANSPORT, 
INC..  17683  Oakmont  Ave.. 
Gaithersburg.  MD  20760.  Representative: 
H.  Neil  Garson,  3251  Old  Lee  Highway. 
Fairfax,  VA  22030.  Pizzas  from 
Montgomery.  AL  to  points  in  DE,  FL. 
GA.  MD.  NJ,  NY,  NC.  PA.  SC,  VA,  and 
DC  for  270  days.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper  General  Mills,  P.O.  Box  1113, 
Minneapolis,  MN  55440. 

MC  154687  (Sub-n-lTA),  filed  May  3. 
1982.  Applicant:  D.  L  GEORGE  &  SONS 
CONSTRUCTION  CO..  INC..  Box  K. 
Blue  Ridge  Summit.  PA  17214. 
Representative:  Edward  N.  Button,  635 
Oak  Hill  Avenue,  Hagerstown,  MD 
21740.  Roofing  granules,  crushed  stone, 
filler  materials,  equipment  and  supplies, 
at  or  near  Chaimaln,  PA  on  the  one 
hand,  and,  on  the  other,  points  in  MD, 


VA,  WV,  NJ.  NC.  CT.  MA.  DE.  SC,  GA. 
&  OH,  for  270  days.  Supporting 
shipperts):  G.A.F.  Corporation,  1361 
Alps  Road,  Wayne,  NJ  07470. 

MC  161835  (Sub-n-lTA),  filed  May  4, 
1982.  Applicant:  LISBOA 
TRANSPORTATION  COMPANY,  INC., 
1520  Easton  Road,  Roslyn,  PA  19001. 
Representative:  Stuart  J.  Scheffler,  5006F 
N.  Convent  Lane,  Philadelphia,  PA 
19114.  Passengers  and  their  baggage,  in 
special  and  charter  operations,  in  vans 
capable  of  transporting  fifteen 
passengers  or  less,  not  including 
drivers,  beginning  and  ending  in  points 
in  PA  and  extending  to  points  in  NY  for 
180  days.  An  underlying  ETA  seeks  120 
days  authority.  Supporting  8hipper(s]: 
There  are  18  supporting  shippers.  Their 
statements  may  be  examined  in  the 
Philadelphia  ICC  office.  Please  make 
note  that  out  of  the  18  supporting 
shippers,  15  are  individual  affiants. 

MC  161836  (Sub-n-lTA),  filed  May  6. 
1982.  AppUcant:  RONALD  W.  PETERS, 
d.b.a.  R.  W.  PETERS  TRUCKING  CO., 
Rt.  2,  Box  498,  Ridgeway,  Virginia  24148. 
Representative:  Ronald  W.  Peters,  Rt.  2, 
Box  498,  Ridgeway,  Virginia  24148. 
Furniture,  parts  and  supplies  to 
manufacture  same  between  Heruy 
County,  Va.,  Marion,  Va.,  and 
Chilhowie,  Va.,  on  the  one  hand,  and 
points  in  Florida,  Texas,  Minnesota, 
Arizona,  and  California  on  the  other 
hand,  for  270  days.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
8hipper(s):  American  Furniture  Co.,  Inc., 
Martinsville,  VA  24112. 

MC  157114  (Sub-n-2TA).  filed  May  6, 
1982.  Applicant:  R.  H.  A.  TRUCKING, 
INC.,  R.R.  #2,  Napoleon,  OH,  43545. 
Representative:  Robert  Arps  (same  as 
applicant).  Contract;  irregular: 
Machinery,  material  and  supplies  used 
■n  the  manufacturing  and  sale  of 
machinery,  between  Napoleon,  OH,  on 
the  one  hand,  and,  on  the  other,  pts.  in 
the  U.S.,  under  continuing  contract(s) 
with  Automatic  Feed  Co.,  Nepoleon, 
OH,  for  270  days.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper(s):  Automatic  Feed  Co..  R.R.  #4, 
Nepoleon,  OH  43545. 

MC  152640  (Sub-n-12TA).  filed  May  3, 
1982.  Applicant:  RAPID  DISTRIBUTION 
SERVICE.  INC.,  2392  N.  Dupont  Hwy., 
Dover,  DE  19901.  Representative: 
Chester  A.  Zyblut,  366  Executive  Bldg., 
1030 15th  St,  N.W.,  Washington,  DC 
20005.  Contract  carriage;  irregular 
routes;  Such  merchandise  as  is  dealt  in 
and  distributed  by  retail  department 
stores  and  chain  stores  and  materials 
and  supplies  used  in  the  manufacture  of 
the  aformentioned  commodities, 
between  Dallas,  NC,  on  the  one  hand. 
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and,  on  the  other,  Lo8  Angeles,  CA, 
Atlanta,  GA,  Chicago,  E..  Robblnsville, 
NJ,  and  Kansas  City,  MO,  under 
continuing  contract(8)  with  Mason 
Athletic  Company,  Sport  Division  of 
Riegle  Textile  Corp.,  of  Greenville,  SC, 
for  270  days.  Supporting  shipper:  Mason 
Athletic  Company,  Sports  Division  of 
Riegle  Textile  Corp.,  Dallas,  NC  28034. 

MC 146807  (Sub-n-27TA),  filed  May  3, 
1982.  Applicant  S-n-W  ENTERPRISES. 
INC..  P.O.  Box  1131,  Wilkes  Barre,  PA 
18702.  Representative:  Edward  F.  V. 
Pietrowski.  430  Scranton.  PA  18503. 
Peril  te  (other  than  crude),  from  Lake 
Zurich.  IL  to  Baltimore,  MD; 
Philadelphia.  PA;  New  Yoric.  NY: 
Newaric.  NJ;  St  Louis.  MO;  Indianapolis. 
IN:  Memphis  &  Knoxville,  TN; 
Oklahoma  City,  OK;  Kansas  City.  KS: 
Shreveport  cmd  Lake  Charles,  LA;  and 
Houston  and  Dallas.  TX.  for  270  days. 
An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper(s):  Filter 
Products  Corp..  20  Ellerman  Rd..  Lake  St 
Louis.  MO  63367. 

MC  158813  (Sub-n-8TA).  filed  May  4. 
1982.  Applicant  TRICOR  BUSINESS 
GROUP,  INC..  1242  Tatamy  Rd.,  Easton. 
PA  18042.  Representative:  Martin 
O'Shaughnessy.  22  Olde  Mill  Run 
Medford,  NJ  08055.  Such  commodities  as 
are  dealt  in  or  used  by  manufacturers  or 
distributors  of  automotive  repair  parts, 
between  pts.  in  the  U.S..  restricted  to 
traffic  originating  at  or  destined  to  the 
facilities,  suppliers  and  distributors  of 
Chromium  Corp..  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  8hipper(s): 
Chromium  Corp.,  1221  W.  Campbell  Rd.. 
Dallas.  TX  75080. 

MC  161795  (Sub-n-lTA).  filed  May  3. 
1982.  Applicant  VAJJTAGE 
TRANSPORT.  INC..  6810  Fleetwood  Rd.. 
McLean.  VA  22101.  Representative:  J.  G. 
Dail.  Jr..  P.O.  Box  LL.  McLean.  VA  22101. 
Contract:  Irregular  General 
commodities  (except  commodities  in 
bulk,  classes  A  and  B  explosives,  and 
household  goods  as  defined  by  the 
CommissionJ,  between  points  in  CT.  DE. 
ME.  MD.  MA.  NH.  NJ.  NY.  OH.PA.  RL 
VT,  and  ML  under  continuing  contract(s) 
with  Draft  Inc..  of  Glenview,  IL  for  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipperts]:  Draft, 
Inc.,  Draft  Court  Glenview,  IL  60025. 

The  following  applications  were  filed 
in  region  3.  Send  protests  to:  ICC. 
Regional  Authority  Center.  Room  300. 
1776  Peachtree  Street  N£..  Atlanta,  GA 
30309. 

MC  146343  (Sub-3-8TA),  filed  May  4, 
1982.  Applicant  SOUTHERN  EXPRESS 
CORPORATION.  505  South  Ocean 
Boulevard.  Pompano  Beach,  FL  33Q62. 


Representative:  Joe  Badway.  2  Sawyer 
Drive,  Coventry.  RI 02816.  Contract 
Carrier  irregular  Scrap.  Insulated 
copper  wire,  copper  coated  copper  wire. 
Related  Materials,  Equipment  and 
Supplies.  (Except  class  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  and  commodities  in 
bulk),  from  Olmsted  Falls  OH  to  Points 
in  WV.  VA.  DE.  MD.  NJ.  PA.  NY.  CT. 
MA.  NH.  VT.  ME,  and  RI  under 
continuing  contract  or  contracts  with 
American  Wire  and  Cable  Company  of 
Olmsted  Falls.  Ohio.  Supporting 
Shipper:  American  Wire  &  Cable 
Company,  7951  Bronson  Road,  Olmsted 
Falls,  OH  44138. 

MC  161781  (Sub-3-lTA),  filed  April  3a 
1982.  Applicant  AAA  PICKUP  AND 
DELIVERY.  INC  2615  Crestwood 
Boulevard.  Birmingham.  AL  35210i 
Representative:  Julius  Fore  (same 
address  as  above).  Common:  regular. 
Passengers,  their  baggage  and  express 
and  newspapers  in  the  same  vehicle 
with  passengers,  between  Birmingham. 
AL  and  Chattanooga,  TN  serving  all 
intermediate  points:  From  Birmingham 
over  Alabama  Hwy.  75  to  the  GA/AL 
State  Boundary  Line,  then  over  GA 
Hwy.  301  to  junction  GA  Hwy.  136.  then 
over  GA  Hwy.  136  to  Interstate  Hwy.  59, 
then  over  Interstate  Hwy.  59  to 
Chattanooga,  TN  and  return  over  the 
same  route,  lliere  are  20  statements  of 
support  attached  to  the  application 
which  may  be  reviewed  at  the  ICC 
Regional  Office  in  Atlanta.  GA. 
Applicant  intends  to  interline  at 
Chattanooga,  TN  and  Birmingham,  AL 

MC  143065  (Sub-3-lTA),  filed  May  3, 
1982.  Applicant  WEATHERFORD 
TRANSIT.  INC..  Hwy.  15  N,  HartsviUe. 
SC  29550.  Representative:  Kim  G.  Meyer, 
235  Peachtree  St,  NH,  Ste.  1200. 
Atlanta.  GA  30303.  Passengers  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  in  round-trip  charter 
operations,  beginning  and  ending  at 
points  in  Fontana  Dam.  NC  (and  its 
commercial  zone)  and  extending  to 
points  in  Knoxville.  TN  (and  its 
commercial  zone).  Supporting  shipper 
Econo-Touristic  Associates,  Inc.,  agent 
for  Fontana  Village  Resort.  60  Lockwood 
Blvd..  Charleston.  SC  29401. 

MC  159610  (Sub-3-2TA).  filed  April  3a 
1982.  Applicant  C  W.  BOONE.  d.b.a. 
T.  WOLF  CO..  Route  3.  Dallas.  GA 
30132.  Representative:  J.  L  Fant  P.O. 
Box  577.  Jonesboro,  GA  30237.  Contract 
carrier:  irregular  General  Commodities 
(except  Classes  A  andB  explosives, 
household  goods  as  defined  by  the 
Commission,  and  commodities  in  bulk), 
between  points  in  the  U.S..  under 
continuing  contract  with  Fortune 
Manufacturiiig  Corp.  Supporting  shippen 


Fortune  Manufacturing  Corp..  16420 
Gundry  Ave.,  Paramount  CA  90723. 

MC  156694  (Sub-3-2TA).  filed  May  3. 
1982.  Applicant  TWIN  CITY 
WAREHOUSES,  INC..  800  Chatham 
Road,  Winston-Salem.  NC  27101. 
Representative:  Mark  C.  Ellison.  300 
Interstate  North  Parkway.  Suite  329. 
Atlanta.  GA  30339.  Caskets,  tram  &e 
facilities  of  Simmons  Casket  Conq>any 
in  Winston-Salem.  NC  to  points  in  WV. 
Supporting  shipper  Simmons  Casket 
Company.  372  Washington  Street. 
Wellesley  Hills.  MA  02181. 

MC  146646  (Sab-3-4gTA).  filed  May  4. 
1982.  Applicant  BRISTOW  TRUCKING 
CO..  INC  P.O.  Box  6355-A 
Birmingham.  AL  35217.  Representative: 
John  R.  Frawley.  Jr..  Suite  20a  120 
Summit  Parkway.  Birmingham,  AL 
3520»-4786.  General  Commodities 
(except  Classes  A  and  B  explosives  and 
hazardous  wastes)  between  points  in 
the  U.S.  for  the  account  of  Distribution 
Technology.  Ina  d/b/a  International 
Freight  Brokers,  Inc.  Supporting  shippo: 
Distribution  Technology.  Inc.  d.b.a. 
International  Freight  Brokers.  Inc^  P.O. 
Box  7123.  Chariotte.  NC  28217-7123. 

MC  161553  (Sub-3-lTA).  filed  May  4. 
1982.  Applicant  JOHN  L  SHADD 
TRUCKING.  INC  220  W.  Main  St.  Lake 
BuUer.  FL  32054.  Representative:  John  L 
Shadd  (address  same  as  applicant). 
Contract  carrier  irregular  reworked 
bolsters,  side  frames  and  center  plates 
(railroad parts)  between  Jacksonville, 
FL  and  Alexandria,  VA.  Supporting 
shipper  Fruit  Growers  Express  Co..  P.O. 
Box  37003,  2565  W.  5th  St.  Jacksonville. 
FL  32205. 

MC  128021  (Sub-3-4TA).  filed  May  4. 
1982.  Applicant  DIVERSIFIED 
TRUCKING  CORP,  309  Williamson 
Avenue,  Opelika.  AL  36801. 
Representative:  Robert  E.  Tate,  P.O.  Box 
517,  Evergreen.  AL  36401.  Contract 
carrier  irregular  Margerine,  shortening 
and  peanut  butter  from  Birmingham.  AL 
to  Buffalo.  NY;  Elizabetii,  NJ;  Tewsbury. 
MA:  I%iladelphia,  PA;  and  C.hicagot  IL; 
Cheese  from  Northvale,  NJ  to 
Philadelphia,  PA  and  Boston.  MA; 
Cheese  from  Philadelphia.  PA  to 
Northvale.  NJ.;  Wine  bom  Atianta.  GA 
to  Brooklyn.  NY:  Fort  Worth.  TX; 
Chicago.  IL  and  Kenosha.  WI;  Canned 
vegetables  from  Cheriton.  VA  and 
Queen  Anne.  MD  to  AUanta. 
Thomasville.  and  Savannah.  GA: 
Anniston,  Birmingham.  Montgomery  and 
Mobile.  AL  and  Charleston.  SC;  Plastic 
from  Lenaxa.  KS  and  Chicago.  IL  to 
Birmingham,  AL  Sugar  from  Chicago.  IL 
to  Birmingham.  AL  Glass  from 
Coventry.  RI  to  Atlanta.  GA.  Supporting 
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shipper  Suaayland  ReHning  Company; 
P.O.  Box  457^  Birmingham,  AL  35301. 

MC 145154  (Sul>^16TA).  filed  May  4. 
1982.  Applicant  YOIWCS 
TRANSPORTATION  COi,  3401  Norman 
Berry  Drive,  Suite  246,  East  Point,  GA 
30344.  Repsseotative:  Eric  Meiei^oefet, 
Suite  lOOa.  1IE9  Vennont  Avenue  NW.. 
Waahingtan.  DC  20005.  Porcelain 
enamel  ware,  and  materials  and 
supplies  ased  ia  the  m(mufactare  and 
distribution  thereof,  betweeo  points  in 
Rockdale  County,  GA.  oo  the  oae  hmA, 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HIJ.  Supporting  shipper. 
John  S.  Prey  Porcelain,  Inc.,  1035  Scrath 
Access  Road,  Conyere,  GA  30207. 

MC  161456  (Sub-3-lTA].  Hied  May  5. 
1982.  Applicant:  HARMONY  HILL 
TRUCKING  COMPANY.  INC.  Range 
Road,  Thomaston,  AL  38783. 
Representative:  William  S.  Poole,  Jr..  Itl 
South  Walnut  Street.  P.a  Box  lia 
Demopohs,  AL  36732.  Contract; 
Irregulai:  Ammonium  Nitrate  from  the 
facilities  of  Air  Products  in  Pace,  FL  to 
Gallion,  Geigcr  and  Uniontown.  AL. 
Supporting  shipper  Estech,  Inc.,  P.O. 
Box  2419.  Montgomery.  AL  36103. 

MC  146180  (Sub-3-8TA).  filed  May  5. 
1962.  Applicant:  QUALITY  EXCHANGE. 
INC..  Route  4.  Box  459-A,  Kings 
Mountain.  NC  28086.  Representative: 
Eric  Meioteefer,  Snite  lOOa  1029 
Vermont  Avenue  NW.,  Washington.  DC 
20005.  Faraitare  and  foam  products, 
between  tiie  facilities  of  Burton  Dixie  of 
Blacksbnqg,  Inc.,  located  at  or  near 
points  in  Glierakee  County.  SC,  on  the 
one  hand,  and.  on  the  other,  points  in 
the  U.S.  in  and  east  of  ND,  SD,  NE,  Ca 
and  NM.  Supporting  shipper  Burton 
Dixie  of  Blacksburg.  Ina.  P.O.  Box  608^ 
Blacksburg,  SC  29702. 

MC  161878  (Sub-3-lTA).  filed  May  7, 
1982.  Applicant  TEAGUE  HAULING, 
1631  Boynton  Avenue,  Anniston,  AL 
36201.  Representative:  James  A. 
Mitchell,  219  South  K  Street,  Anniston, 
AL  36201.  Cast  iron  and  rubber  goods 
between  Anniston,  AL,  AR.  CA,  CO,  DR 
FL.  GA,  ro,  AZ.  IL,  IN.  10.  KS.  KY.  LA. 
MI.  MA.  MD.  MS,  MN.  MO.  MT.  NE,  NV. 
NH.  NH  NY.  ND,  OH.  OK,  OR,  PA,  RI. 
SC.  SD,  TN.  TX,  UT.  VT.  WA.  WY.  WV 
and  WI.  Supporting  shippers: 
Southeastern  Specialty  Company.  1906 
West  lath  Street  Anniston.  AL  36201 
and  Donoho  Clay  Company,  Post  Office 
Box  843,  Anniston,  AL  36202. 

MC  147402  (Sub-3-4TA),  filed  May  5. 
1982.  Applicant  WACO  DRIVERS 
SERVICE,  WC.  138  Atando  Avenue, 
Charlotte,  NC  2820a  Representative: 
Carl  L  Helms  (same  address  as 
applicant).  Contract  carrier  irregolar 
Foodstuffs  and  Related  Products, 
inchtding  concession  sappHes  and 


accessories,  between  Mecklenbui^ 
County.  NC.  on  the  one  hand.  and.  on 
the  other,  points  in  FL,  GA,  AL,  NC,  MS, 
SC.  TN.  KY.  VA  and  WV.  Supportmg 
shipper  Piedmont  Popcorn  Company, 
3730  Morale  Koad.  Charlotte,  NC  28218. 

MC  161875  (Sub-3-lTA).  filed  May  7, 
1982.  Applicant  Uoyd  Masters,  di)JL 
HAPPY  DAY  EXPRESS.  121  Alsip  Trail. 
Corbin.  KY  40701.  Representative;  Lloyd 
Masters  (same  as  above].  Passengers, 
no  baggage,  ia  special  and  charter 
operations,  from  Corbin.  KY  to 
Knoxville,  IN  and  return.  Supporting 
shippen  Coi'bin  Chamber  of  Commerce, 
401  S.  Lynn  Avenue,  Corbin,  KY  40701. 

MC  151173  (Sub-3-20TA).  filed  May  7, 
1982.  Applicant  HAR-BET.  INC.,  7209 
Tara  Boulevard.  P.O.  Box  855, 
Jonesboro,  GA  30236.  Representative:  O. 
L  Godfrey,  Jr.  (same  address  as 
applicant}.  General  commodities  [except 
household  goods  as  described  by  the 
commission  and  classes  A  andB 
Explosives,  hazardous  waste,  and 
commodities  in  bulk)  between  points  in 
the  U.S.  (except  AK  and  HI).  Restricted 
to  shipments  originating  at  or  destined 
to  facilities  used  by  Ralston  Purina 
Company  and  its  Subsidiaries. 
Supporting  shipper:  Ralston  Purina  Co., 
Checkerboard  Square,  St  Louis.  MO 
63164. 

MC  14318S  (Sub-3-2TA).  filed  May  7. 
1982.  Applicant  CHARLES  G.  LAWSON 
TRUCKING.  JNC,  Post  Office  Box  2805, 
Montgomeiy,  AL  36105.  Representative: 
William  P.  Jackson,  Jr.,  Post  Office  Box 
1240,  Arlington.  VA  22210.  Foodstuffs, 
and  such  commodities  as  are  used  in  the 
manufacture  and  distribution  of 
foodstuffs,  between  St  Landry  Parish, 
LA.  on  the  one  hand,  and,  on  the  other, 
points  in  the  US  (except  AK  and  HI). 
Supporting  shipper.  Lou  Ana  Foods.  Inc, 
Post  Office  Box  591,  Opelousas.  LA 
70570. 

MC  161876  (Sub-3-lTA).  filed  May  7, 
1982.  Applicant  LAUREL  DIVING 
HEADQUARTERS,  INC.  Route  4  Box 
146-B.  Corbin.  KY  40701.  Representative: 
Carl  Turner  (same  address  as  applicant). 
Passengers  and  their  baggage  In  special 
and  charter  operations  between  Corbin. 
KY  and  Knoxville,  TN.  Supporting 
shipper.  Quality  Inn,  1-75  &  U.S.  25-E, 
Coitin,  KY  40701. 

MC  161887  (Sub-3-lTA),  filed  May  7, 
1982.  Applicant  GRAY  LINE 
SIGHTSEEING  TOUR.  INC..  626  Valley 
hBll  Rd.  Riverdale,  GA  30274. 
Representative:  Archie  W.  Andrews,  617 
F  Lynrock  Terrace.  Eden.  NC  27288. 
Passengers  and  their  baggage  in  special 
and  charter  operations,  beginning  and 
ending  at  points  in  Rabon  Connty.  GA, 
Macon,  fackson,  and  Transylvania 
Cuaaties,  NC  and  extending  to  points  in 


GA.  NC.  SC  and  TN.  Supporting 
shippers:  There  are  7  supporting 
shippers  statements  attached  to  the 
application  which  may  be  examined  at 
the  regional  office  in  Atlanta.  GA. 

MC  140484  (Sub-3-29TA],  filed  May  7. 
1982.  Applicant  LESTQl  COGGINS 
TRUCKING.  INC..  P.O.  Box  69,  Fort 
Myers,  FL  33902.  Representative:  Frank 
T.  Day  (same  as  ajqiticant).  Foodstuffs 
and  related  products  from  points  in  IL, 
IN,  MN.  OH,  and  WI  to  pomts  in 
Westmoreland  County.  PA.  Supporting 
shippers:  Fox  Grocery  Company,  Box  29. 
Rehoboth  Vafley,  Belle  Vernon.  PA 
15012. 

MC  2934  (Sub-3-48TA).  filed  May  7, 
1982.  Applicant:  AERO  MAYFLOWER 
TRANSIT  COMPANY.  INC,  9998  North 
Michigan  Road,  Carmel.  IN  46032. 
Representative:  W.  G.  Lowry  (same  as 
above).  Contract  Carriec  Irregular 
Household  Goods:  between  points 
within  the  U.S.  under  continuing 
contracts  with  Jimmy  Swaggart 
Ministries.  P.O.  Box  2550.  Baton  Rouge, 
LA  70821:  Supporting  shippers:  Jimmy 
Swaggart  Ministries.  P.O.  Box  2550. 
Baton  Rouge,  LA  70821. 

MC  161862  (Sub-3-lTA).  filed  May  7. 
1982.  Applicant  DIXIE  MOTOR 
FREIGHT.  INC..  1375  White  Cirde, 
Marietta.  GA  30065.  Representative: 
James  M.  Parrish,  P.O.  Box  1365. 
Marietta.  GA  30061.  Contract  Carrier 
Irregular  Plastic  Containers  and 
Materials,  Equipment  and  Supplies  used 
in  the  manufacture  of  plastic  containers. 
Between  Birmingham.  AL,  Marietta  and 
Warner  Robins.  GA.  andLaVergne,  TN, 
on  the  one  hand,  and  on  the  other, 
pointo  in  AU  FL.  GA.  KY.  LA.  NC,  SC 
ITf ,  TX  and  VA  under  continning 
contract(8)  with  North  American 
Beverage  Cases,  Inc.  of  Marietta.  GA. 
Supporting  shippers:  North  American 
Beverage  Cases,  Inc.  1375  White  Circle. 
Marietta,  GA  30065. 

MC  116254  (Sub-3-3lTAJ,  filed  May  7, 
1982.  Applicant  CHEM-HAULERS,  INC 
118  East  Mobile  Plaza,  P.O.  Box  339. 
Florence,  AL  35631.  Representative: 
Hampton  M  Mills  (same  address  as 
applicant).  Contract;  Irregular — 
Commodities  (except  Meat  and  Packing 
House  Products)  used  or  dealt  in  by 
operators  of  grocery  stores,  between 
points  in  FL,  on  the  one  hand,  and,  on 
the  other,  points  in  GA.  Supporting 
shippen  Jewel  T  Discount  Grocery,  511 
Lake  Zuridi  Road,  Banington,  IL  600ia 

The  following  applications  were  filed 
in  Region  4:  Send  protests  to:  ICC. 
Complaint  and  Authority  Branch,  P.O. 
Box  2980,  Chicago,  IL  80604. 

MC  141951  t9ub-4-lTA),  filed  April  29. 
1982.  Applicant  MARY  DICK  and 
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HOLUS  DICK,  d.b  a.  H.  O.  DICK 
TRANSFER  CO.,  P.O.  Box  307,  Bethany. 
IL  61914.  Representative:  Michael  W. 
O'Hara,  300  Reisch  Bldg.,  Springfield,  IL 
62701.  Com  oil,  soy  bean  oil  between 
points  in  IN  and  lA  on  the  one  hand,  and 
on  the  other,  points  in  Milwaukee 
County,  WI.  An  underlying  E/T/A  seeks 
120  days  authority.  Supporting  shipper 
Bestel.  Inc.,  352  Grain  Exchange  Bldg., 
Minneapolis,  MN  55415. 

MC 150331  (Sub-4-3TA).  filed  April  30, 
1982.  Applicant  RPH.  INC.,  P.O.  Box 
717,  Champaign,  IL  61820. 
Representative:  Wayne  W.  Wilson,  150 
E.  Oilman  SL,  Madison,  WI  53703.  Malt 
beverages  from  Milwaukee,  WI  and 
Evansville,  IN  to  Danville,  IL. 
Underlying  ETA  seeks  120  day 
authority.  Supporting  shipper:  Herb 
Wiese  Distributing  Co.,  Inc.,  310  South 
St..  Danville,  IL  61832. 

MC  154127  (Sub-4-flTA),  filed  April  29. 
1982.  Applicant  A.  LUURTSEMA 
PRODUCE,  INC..  5367  School  Street. 
P.O.  Box  67,  Hudsonville,  MI  49426. 
Representative:  Andrew  K.  Light 
Scopelitis  &  Garvin,  1301  Merchants 
Plaza,  IndianapoUs,  IN  46204-3491. 
Contract  irregular  Food  and  related 
products,  from  Chicago,  IL  and  its 
commercial  zone  to  points  in  FL 
Restricted  to  continuing  contracts  with 
Feam  International,  Inc.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper.  Feam  International, 
Inc.,  9353  West  Belmont  Avenue, 
Chicago,  IL  60131. 

MC  155118  (Sub-4-7TA).  filed  April  29, 
1982.  Applicant  TJ3.S. 
TRANSPORTATION,  INC.,  1700  S.  WoU 
Road.  Des  Plaines.  IL  60018. 
Representative:  R  Barney  Firestone. 
Esq.,  Sullivan  &  Associates,  Ltd.,  180  N. 
Michigan  Ave.,  Suite  1700,  Chicago,  IL 
60601.  Contract,  Irregular,  furniture  and 
fixtures,  doors  and  partitions  and 
household  products  between  Covington, 
TN  on  the  one  hand,  and,  on  the  other. 
Chicago,  IL;  Los  Angeles,  CA;  Dallas,  TX 
and  Atlanta,  GA  under  a  continuing 
contract  with  Clopay  Corporation. 
Supporting  shipper  Clopay  Corporation, 
101  East  Fourth  Street  Cincinatti,  OH 
45202. 

MC  161753  (Sub-4-lTA),  filed  April  29. 
1982.  Applicant  MINORITY 
UNIVERSAL  CARRIERS,  INC.,  967  40th 
Lane,  Anoka,  MN  55303.  Representative: 
Norman  A.  Cooper,  145  W.  Wisconsin 
Ave.,  Neenah,  WI  54956.  Telephone 
trucks  &  related  equipment  from  points 
in  OK  to  points  in  L\.  MN,  ND.  NE,  and 
SD.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper: 
Southwestern  Bell  Telephone  Co.,  121 
Dean  McGee  Ave.,  Oklahoma  City,  OK 
73102, , 


MC  161754  (Sub-4-lTA),  filed  April  29, 
1982.  Applicant  ANCONA  GRAIN, 
INC.,  Ancona.  IL  61311.  Representative: 
Albert  A.  Andrin.  180  North  La  Salle  St. 
Chicago,  IL  60601.  Fertilizer,  bom 
Clinton.  lA  to  points  in  the  State  of  IL 
Supporting  Shippers:  Stockdale 
Fertilizer,  Morris,  IL,  Deacon  Farm 
Management  &  Appraisal  Service,  209 
Prospect  Streator,  IL,  Stockdale 
Fertilizer,  R.R.,  Ottawa,  IL,  Stockdale 
Fertilizer,  Kinsman,  IL  tmd  Larry  Martell 
d.b.a  L  &  M  Chemical  Ancona.  IL 

MC  161765  (Sub-4-lTA),  filed  April  29, 
1982.  Applicant  JOE  E.  ROBERTSON  & 
FOE  H.  ROBERTSON  d-b.a.  JOES 
BODY  SHOP,  Rt  136  East  P.O.  Box  533. 
Rantoul,  IL  61866.  Representative:  Joe  R 
Robertson  (Same  as  Above). 
Transporting  trucks,  between  points  in 
IL  WL  MI,  L\.  IN.  OH.  KY.  TN,  MO,  OK. 
and  MN.  Supporting  Shipper.  Southland. 
Inc.,  Bloomington  Rd.,  Qiampaign,  IL 
61820. 

MC  161771  (Sub-4-lTA),  filed  April  3a 
1982.  Applicant  ROBERT  R  HICKS 
TRUCKING,  INC,  65668  Brick  Church 
Road,  Cassopolis.  MI  49031. 
Representative:  Paul  D.  Borghesani  and 
Daniel  G.  Areaux,  300  Communicana 
Bldg..  421  So.  Second  Street  Elkhart,  IN 
46516.  Furniture  and  fixtures,  from 
Elkhart.  IN;  and  Niles,  ML  to  points  in 
the  United  States  (except  AK  and  HI). 
Supporting  Shippers:  Trawood 
Manufacturing,  Inc.  1600  W.  Mishawaka 
Rd.,  Elkhart  IN;  and  Packard  Industries, 
Inc.,  1515  U.S.  31-N,  Niles,  ML 

MC  161774  (Sub-4-lTA),  filed  April  30. 
1982.  Applicant  LYLE  HAYES,  an 
individual  d.b.a.  HAYES  TRUCKING. 
Kings  Road.  Kings,  IL  61045. 
Representative:  Dennis  P.  Drda,  13  East 
Stephenson  Street  Freeport  IL  61032. 
Contract  irregular  Agricultural 
Chemicals  from  points  in  IL  to  various 
points  in  WL  IN,  lA.  MO,  and  MN,  and 
retuim,  imder  a  continuing  contract(s) 
vn\h  USS  Agri-Chemicals.  Applicant  has 
filed  a  corresponding  ETA  seeking  up  to 
120  days  of  operating  authority. 
Supporting  shipper  USS  Agri-Chemicals 
Division.  United  States  Steel 
Corporation.  233  Peachtree  St,  NE., 
Atlanta,  Georgia  30303. 

MC  161778  (Sub-4-lTA),  filed  April  30, 
1982.  Applicant  lONA  OVERFIELD 
d.b.a.  T.IM.  CO.,  531  South  Park  St., 
Sheffield.  IL  61361.  Representative:  Carl 
E.  Munson,  460  Fischer  Building,  P.O. 
Box  796,  Dubuque,  lA  52001.  Hazardous 
waste  and  materials  (except  classes  A 
and  B  explosives  and  radioactive 
materials),  from  points  in  IL  IN,  LA.  MI, 
MN,  SD  and  WL  to  points  in  AR  and 
OH.  Supporting  shippers:  Cecos 
International  5324  West  124th  Street 
Alsip,  IL  and  Power  Transformer 


Services,  Inc.,  Box  232,  Somers.  WI 
53171. 

MC  15735  (Sub-4-14TA),  filed  May  3. 
1982.  AppUcant  ALLIED  VAN  LINES. 
INC..  2120  S.  25th  Ave.,  Broadview.  IL 
60153.  Representative:  Richard  V. 
Merrill  P.O.  Box  4403,  Chicago.  IL  60680. 
Contract  irregular  Household  goods 
between  points  in  the  U.S.  (except  AK 
and  HI)  under  a  continuing  contract 
with  International  Harvester  Company. 
Supporting  shipper  International 
Harvester  Company  of  Chicago.  IL 
60611. 

MC  15735  (Sub-4-16TA).  filed  May  6, 
1982.  Applicant  ALLIED  VAN  LINES. 
INC..  2120  S.  25th  Ave.,  Broadview,  IL 
60153.  Representative:  Richard  V. 
Merrill  P.O.  Box  4403,  Chicago,  IL  6068a 
Contract  irregular  Household  goods 
between  points  in  the  U.S.  (except  AK 
and  HI)  under  a  continuing  contract 
with  Kendall  Company  Supporting 
shipper  Kendall  Company,  Boston.  MA. 

MC  15735  (Sub-4-17TA).  filed  May  7, 
1982.  AppUcant  ALLIED  VAN  LINES. 
INC..  2120  S.  25tfa  Ave.,  Broadview.  IL 
60153.  Representative:  Richard  V. 
Merrill  P.O.  Box  4403.  Chicago.  IL  6068a 
Contract  irregular  Household  goods 
between  points  in  Gila.  Maricopa,  Pina, 
and  Yavapai  Counties.  AZ;  Almeda. 
Contra  Costa.  Merced.  Monterey,  San 
Benito,  Santa  Cruz,  Santa  Qara,  San 
Joaquin,  San  Mateo  and  Stanislaus 
Counties,  CA;  n«rlfninj»«,  Clatsop, 
Columbia,  Linn.  Marion.  Multonamah, 
Tillamook.  Washington  and  Yamhill 
Counties.  OR;  Clark.  Cowlitz  and 
Skamania  Counties,  WA;  Bastrop,  Bell 
Blanco,  Burleson.  Burnet  Caldwell 
Comal  Guadalupe,  Hays.  Milam.  Travis 
and  Williamson  Counties,  TX.  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI)  under  a 
continuing  contract  with  Intel 
Corporation.  Supporting  Shipper  Intel 
Corporation  of  Santa  Qara.  CA. 

MC  120184  (Sub-4-CTA),  filed  May  6, 
1982.  Applicant  PEP  LINES  TRUCKING 
CO..  32600  Dequindre  Rd.,  Warren.  MI 
48092.  Representative:  Thomas  B.  Hill 
1010  )orie  Blvd.,  Oak  Brook,  IL  60521. 
Contract  irregular  Televisions,  radios, 
cassette  recorders,  and  such  other 
commodities  as  are  dealt  in  or  used  by 
dealers  of  RCA  Distributing 
Corporation,  between  Wayne  Cty.,  ML 
on  the  one  hand.  and.  on  the  other, 
Fulton,  Lucas,  Ottawa,  Wood.  Henry. 
Sandusky,  Seneca,  and  Hancock  Ctys,. 
OR  under  continuing  contract(s)  with 
RCA  Distributing  Corporation. 
Supporting  shipper  RCA  Distributing 
Corporation.  27000  Trolley  Dr„  Taylor. 
MI  4818a 
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MC 138569  (9iib-4-3).  filed  May  6. 
1982.  Applicant:  DAVID  BRAirHWATTE 
AND  DENNIS  BRAITHWAITE  AbA 
BRATTHWATra:  TRUCKING.  3819 
Sunset  Dr.,  Rapid  City,  SD  57701. 
Representative:  Thomas  ].  Simmons^ 
Box  48a  Sioux  Falls.  SD  5710L  Coatract, 
irregular;  Precast  concrete  products. 
between  Ae  fadtities  C3f  U-Cart 
Concrete  and  Precast  Products,  in 
Campbell  County,  WY,  on  the  one  hand, 
and,  on  the  oAer,  points  in  NE,  NO,  SD. 
and  WY,  under  contract  with  U-Cart 
Concrete  and  Precast  Products,  Gillette, 
WY.  An  underlying  ETA  seeks  120  dajrs. 
Supporting  shipper  U'Cort  Concrete  and 
Precast  Pradacta.  GiUette,  Wyoming. 

MC  144821  (Stib-4-lOTA).  filed  May  4. 
1982.  AppBcant  COLUMBINE 
CARRIERS,  It^.  P.O.  Box  66.  South 
Bend,  IN  46624.  Representative:  Charles 
M.  WiHiaaifl,  1660  Sherman  St..  #665, 
Denver,  CO  80203.  Such  oommoditiee  as 
are  dealt  in  by  manufacturers  and 
distributors  of  shelving  and  filing 
systems,  between  the  facilities  of 
Lundia,  Ddvisian  of  MI  Industries,  Inc..  at 
or  near  Jacksonviile,  IL,  on  the  one  hand, 
and,  on  the  other,  points  in  the  United 
States.  Supporting  shipper  Lundia. 
Division  ofMIIndastries,  Inc., 660 
Capitol  Way,  f adcsonvflle,  IL  62650. 

MC  144621  (Sub-4-llTAJ.  filed  May  4, 
1982.  AppBcant  COLUMKNE 
CARRIERS.  mC,  P.O.  Box  66.  South 
Bend,  IN  46624.  Representative:  Charles 
M.  WiDianra.  1600  Sherman  St.  #6^ 
Denver,  CO  80203.  (l)pulp,  paper,  and 
related  products,  (2)  metal  prodacts,  and 
(3)  machinery,  from  the  facilities  of 
Bunn-O^atic  Corporation,  at  or  near 
White  Hafl,  H.  to  points  in  the  U.S.  in 
and  east  tsfVn  IL,  KY.  TN.  MS,  LA  and 
TX.  An  mderiying  ETA  seeks  120  days 
authority.  Supporting  shipper  Bunn-O- 
Matic  Corp.,  1400  Stevenson  Drive. 
Springfield,  IL  62703. 

MC  145629  (Sub^2TA).  filed  May  T. 
1982.  Applicant:  FUCHS.  INC.,  R.R.  1, 
Box  576,  Sauk  City,  WI  53583. 
Representative:  Wayne  W.  Wilson,  ISO 
E.  Gilmui  St.,  Madison.  WI  53703.  Such 
commoditiea  as  ere  dealt  in  or  ttsed  by 
manufacturers  wtd  distributors  of 
buildings,  building  materials,  funu'turB. 
and  fixtures  between  Waunakee.  WL  on 
the  one  Jiand.  and.  on  the  other,  points 
in  the  U.S.  in  and  east  tA  MT,  WY.  Ca 
and  NM.  An  underlying  ETA  seek*  120 
days  authority.  Supporting  shippec: 
Marshall  Erdoaa  A  Associates.  500 
Division  St.  Waunakee.  WI  535S7. 

MC  14MS8  (Sub-4-eTA).  filed  May  3. 
1982.  AH?teanfc  ETV.  INC.  P.a  Box 
393,  Comstock  Park.  MI  49321. 
Representative:  Miss  Wilhelmina 
Boerama.  1600  First  Federal  Building. 
Detroit.  MI  48226.  Frozen  foods  between 


the  facilities  of  Saluto  Foods  Ehvision. 
General  Mills,  Inc.  at  Benton  Harbor.  MI 
and  Montgomery,  AL.  on  one  hand,  and 
points  in  MA.TX.  CT.  LA  and  MS  on  the 
other.  Supporting  shipper  Saluto  Foods 
Division.  General  Mills,  Inc. 

MC  147771  {Sub-*-4TA).  filed  May  3, 
1982.  Applicant:  RALPH  J. 
MARQUARDT  &  SONS,  INC.,  P.a  Box 
1040.  Yankton,  SD  57078. 
Representative:  Bradford  E.  Kistler,  P.O. 
Box  82028.  Lincofai,  NE  68501.  Salt  and 
salt  products,  from  the  Lake  Point,  UT 
commercial  toae  to  points  in  the  133. 
(except  AK  and  HI}.  Supporting  shipper 
Domtar  Indastoies,  Inc.,  Sifto  Salt 
Division.  4285  North  Sco»  Street. 
Sdiiller  Park,  IL  60176. 

MC  149406  (Sub-4-3).  filed  May  6. 
1982.  Applicant:  E.  W.  WYLffi 
CORPORATION.  P.  O.  Box  1188,  Fargo. 
ND  58107.  Representative:  Robert  D. 
Gisvold.  1600  TCF  Tower,  121  So.  8th  St„ 
Minneapolis,  MN  55402.  Contract. 
irregular  route:  such  commodities  as  are 
dealt  in  or  used  by  manufactvavn  and 
distributors  of  brick,  tile  and  other  day 
products  between  points  in  the  U.S. 
{except  AK  md  1-3)  under  continuing 
contracts  with  Sioux  City  Brick  ft  Hie 
Company,  United  Bride  ft  Tile  Co.  of  LA 
and  Ballou  Brick  Company.  Supporting 
shippers:  Sioux  City  Brick  ft  TQe 
Company  of  Sioux  City,  iowa:  United 
Brick  &  Tile  Ca  of  Iowa  of  Adel  Iowa 
and  Ballon  &ick  Company  of  Seigeant 
Bluff.  Iowa. 

MC  150358  (Sub-4~rrA).  filed  May  3. 
1982.  Applicaid:  RIQiARD  R.  KROHN. 
d.b  JL  NORTHWEST  DELIVERY 
SERVICE.  4080  Trenton  Ave.  North 
Plymouth.  MN  55441.  Representafive: 
Grant  J.  Merritt.  4444  IDS  Center. 
Minneapolis.  MN  55402.  Food  and 
related  products,  from  Chicago.  IL  to 
Minneajiolis-St.  Paul  MN.  An 
underlying  ETA  seeking  120  days 
authority  is  pending.  Supporting  shipper. 
Gourmet  Foods,  Inc.  860  Vandalia 
Street,  St.  Paul  MN  55114. 

MC  152706  {Sub'4-5TA).  filed  Mc^  3. 
1982.  Applicant:  MIDWEST  OIL 
TRANSIT,  INC.  Post  Office  Box  68083, 
Indianapolis,  IN  462680.  Representative: 
Robert  B.  Hebert,  HARRISON  ft 
MOBERLY,  7T7  Chamber  of  Commerce 
Building,  Indiaeapelia.  IN  46204.  Asphalt 
cement  and  asphalt  emulsion.  From 
Indianapolis,  Bi  and  Louisville.  KY  to 
points  in  Qiao^aiga  and  Vermilion 
Counties.  IL  Supporting  Shipper: 
Asphalt  Materials  ft  Construction,  Inc.. 
4902  West«6th  Street  Indianapolis.  IN 
46266.  Aa  underlying  ETA  seeks  120 
days  authority. 

MC  152779  (SulM-«),  filed  May  5. 
1982.  Applicant:  KFM  TRANSPORT. 


INC..  222  E.  Sth  Ave..  Naperville,  IL 
60540.  Representative:  Norman  A. 
Cooper,  145  W.  Wisconsin  Ave., 
Neenah,  WI  54956.  Contract.  Irregular: 
New  Furniture,  supplies,  materials,  and 
equipment  used  in  the  manufacture,  sale 
and  distribution  from  the  facilities  of 
Luxor-Springs  Crop..  d.b.a.  Kroehler 
Furniture  Division  at  Bradley  ft  Chicago. 
IL  to  points  in  and  east  of  ND.  SO,  NE. 
KS,  OK  and  TX.  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper  Luxor-Springs  Crop..  d.b.a. 
Kroehler  Furniture  Division.  404 
Southwest  Ave..  Bradley,  IL  60195. 

MC  157836  (Sub-4-2TA),  filed  May  6, 
1982.  Applicant:  JIM  SCHAUER  d.bji. 
BASEUNE  COMPANY.  5660  Gregory 
Road,  Dexter.  MI  48130.  Representative: 
Paul  M.  Ross,  Attorney,  3104  S.  Cedar 
St.,  Lansing,  MI  48910,  (S17)  394-422a 
Contract  irregular  hfochinery,  concrete 
sweepers,  aad  coastnictian  equipment 
between  points  in  states  East  of  the 
Mississipfri  River,  on  the  one  hand,  and, 
on  the  odier,  between  points  in  the  U.5. 
under  continuing  contracts  «vith 
Equipment  Brokering  Specialists 
Company,  Aeschliman  Equipment 
Company,  and  Sweepstara  Equipment 
Company  (an  mderiyii^  ETA  seeks  90 
day  authority).  Supporting  Shippers: 
Aeschliman  Equipment  Company,  284 
Six  Mile  Road,  Whitmore  Lake,  MI 
48190;  Equipment  Brokering  Spedaliat 
Company.  P.O.  Box  446.  Dexter,  MI 
48130;  Sweepsters  Equipment  Company, 
2810  Baker  Road,  Dexter.  MI  4813a 

MC  158485  (Sub-4-Z).  filed  May  3. 
1982.  Applicant:  INOUSIltiAL  STEEL 
CONSTRUCTION.  INC.  6150  East  Ave.. 
Hodgkins,  IL  00525.  Representative: 
Stei^en  H.  Loeb.  Srdte  4,  2777  FSnley 
Road,  Downers  Grove,  IL  60515.  Steel 
plate,  from  Chicago,  IL  and  points  in  its 
commercial  zone  to  the  facilities  of 
Gibraltar  Sprocket  Co.,  3592  Military 
Street  Port  Huron,  MI  48060. 

MC  161816  (Sub-4-lTAJ.  filed  May  3„ 
1982.  Applicant  M  ft  E  MILK 
TRANSPORT.  INC.  RJl.  S.  Box  243. 
Middlebury.  IN  46540.  Representative: 
Barry  Weintraub,  Suite  5ia  8133 
Leesburg  Pike,  Vienna,  VA  22180,  703- 
442-8330.  Contract:  Irregular:  Citric 
Acid  and  Enzymes  between  EUcart  IN 
on  the  one  hand,  and.  on  the  other, 
points  In  and  east  of  MT.  WY.  CO.  NM 
and  TX  under  oontinuing  contract  with 
Miles  Laboratories,  Inc.  An  underlying 
ETA  seeking  120  days  authority  has 
been  filed.  Supportii^  shipper:  Miles 
Laboratories.  Inc.  P.O.  Box  40,  Elkhart 
IN  46515. 

MC  161842  (Sub4-1TA].  filed  May  5. 
1982.  Applicant  KNAACK 
MANUFACTURING  COMPANY.  420  E. 
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Terra  Cotta  Ave..  Crystal  Lake.  IL  60014. 
Representative:  Norman  A.  Cooper,  145 
W.  Wisconsin  Ave..  Neenah  WI  54956. 
Contract  irregular  plastic  articles  from 
(1)  Bound  Brook.  N]  to  points  in  IL.  IN, 
OH.  PA  «nd  WI  under  continuing 
contract  with  V.VP.  Products  Co.,  Inc. 
and  (2)  from  Beiltimore,  MD  and 
Mansfield.  TX  to  points  in  IL.  IN  &  OH 
under  continuing  contract  with  Life-Like 
Products.  Ina  Supporting  shippers:  Life- 
like Products.  Inc.  1600  Union  Ave.. 
Baltimore.  MD  and  P.V.P.  Products  Co.. 
Inc,  Bid  G-W.  Ghimney  Rock  Road. 
Bound  Btook.  N]. 

MC 181883  (Sub-4-lTA),  filed  May  6, 
1982,  Applicant:  MERLE  SIERENBERG, 
d.b.a.  BROOKFIELD  FARMS 
TRUCKING.  RL  2.  Morrison.  IL  61270. 
Representative:  Michael  W.  O'Hara.  300 
Reisdi  Bldg.,  Springfield,  IL  82701. 
Fertilizer  and  anhydrous  ammonia, 
between  Clinton.  Durant,  Wyoming  and 
Lowden,  lA  on  the  one  hand,  and  on  the 
other,  points  in  tL  An  underlying  E/T/A 
seeks  120  days  authority.  Supporting 
Shippers:  Lyndon  LumfaNsr  &  Grain,  bic, 
P.O.  Box  278.  Lyndon.  1L*61281,  Big  Bill's 
Feeds.  Inc..  P.O.  Box  8,  Onslow,  lA 
52321.  J.  A.  Bull  &  Sons.  Inc.,  P.O.  Box 
358,  Morrison,  EL  61270,  Mapco 
Fertilizer,  Inc..  RJl.  #2.  Box  43.  Athens. 
IL  62613. 

The  following  applications  were  filed 
in  Region  5.  Send  protests  to:  Consumer 
Assistance  Center,  Interstate  Commerce 
Commission,  P.O.  Box  17150.  Fort 
Worth.  TX  76102. 

MC  61396  {Sub-5-23TA),  filed  May  3. 
1920.  Applicant:  HERMAN  BROS..  INC.. 
P.O.  Box  189,  Omaha,  NE  66101. 
Representative:  Jack  L  Shulti.  P.O.  Box 
82028,  Lincoku  NE  68501.  Cement,  in  bag 
and  balk,  between  pts  in  St.  Louis 
County,  MN  on  the  one  hand,  and,  on 
the  other,  pts  in  WI.  SD.  ND.  MI  and  L\. 
Supporting  shipper  Dundee  Cement 
Company.  P.O.  Box  67.  Qarksville,  MO 
63330. 

MC  123478  {Sub-5-18TA),  filed  May  3, 
1982.  Applicant  CURTIS  TRANSPORT. 
INC.  #23  Grandview  Ind.  Ct,  Arnold. 
MO  eaoia  Representative:  David  G. 
Dimit  (Same  address  as  applicant). 
Paper  and  paper  products,  and 
materials,  equipment  and  supplies  used 
in  the  manufacture  and  distribution 
thereof,  between  the  facilities  of  Alton 
Packa^ng  Corp.  on  the  one  hand,  and 
on  the  other  hand,  all  points  in  AR.  MO, 
L\.  MN,  WL  IL.  IN,  MI,  KY.  TN.  VA, 
WV,  OH,  PA.  MD,  NY.  NJ,  NC  and  DE. 
Supporting  shipper:  Alton  Packaging 
Corp.  RJL  #2.  Box  1.  Pacific.  MO  63069. 

MC  124411  (Sub-&-4TA).  filed  May  4. 
1982.  Applicant:  SULLY  TRANSPORT. 
INC.,  P.O.  Box  185.  Sully.  L\  50251. 
Representative:  James  M.  Hodge.  3730 


Ingersoll  Avenue.  Des  Moines.  lA  50312. 
Anhydrous  ammonia  and  liquid 
fertilizer  solutions',  in  bulk,  from  Niota. 
IL  and  Herman  and  Louisiana.  MO  to  all 
pts  in  lA.  Supporting  shipperfs):  Kaiser 
Agricultural  Chemicals  Div.  of  Kaiser 
Aluminum  &  Chemical,  7025  Hickman 
Road.  Des  Moines.  LA  50322. 

MC  135036  (Snb-5-6TA).  filed  May  3. 
1982.  Applicant  C  ft  K  TRANSPORT, 
INC.,  Box  205.  Webster  City,  L\  50595. 
Representative:  Thomas  E.  Leahy,  }r.. 
1980  Financial  Center.  Des  Moines,  lA 
50309.  Food  products  between  Weld 
County.  CO  and  Hall  County,  NE  on  tiie 
one  hand  and.  on  the  other,  pts  in  CO. 
CT,  DE,  DC.  m  IN,  lA,  KS.  KY.  MD,  MA, 
MI,  MN.  MO.  NE.  NY,  OH,  OK.  PA.  TN. 
TX.  VA.  WV.  WI  and  WY.  Supporting 
shipper  Maolort  of  Colorado,  In&, 
Grand  Island.  NE. 

MC  136275  (Sub-&-4TA).  filed  May  3. 
1982.  Aiqilicant  WHITFIELD 
ASSOOATED  TRANSPORT.  INC,  777 
Executive  Blvd,  El  Paso,  TX  79922. 
Representative:  Dana  L  Drewry,  777 
Executive  Blvd..  El  Paso,  TX  79922.  Fly 
Ash.  in  bulk,  in  Pheumatic  Equipment 
between  Amarillo.  TX  on  the  one  hand, 
and  on  the  other  points  in  AZ,  CO.  OK. 
KS  and  WY.  Supporting  Shipper  De 
Pauw  Construction.  Amarillo.  TX. 

MC  143638  (Sob-5-3TA),  filed  May  3. 
1982.  Applicant  JOHNSON'S 
TRUCKING.  INC  Route  1.  Box  31,  Inola. 
OK  74036.  Representative:  Michael  R 
Lennox.  Box  75613,  Oklahoma  City,  OK 
73147.  Pig  Iron,  in  dump  vehicles. 
Between  TX.  LA,  AR,  MO,  KS,  OK. 
Supporting  shipper  Philipp  Bros.,  Inc., 
1221  Avenue  d  the  Americas,  New 
York.  N.Y.  IQOaa 

MC  144616  (Sob-5-llTA).  filed  May  3. 
1982.  Applicant  SOUTHWESTERN 
CARRIERS,  INC.,  P.O.  Box  79495. 
Saginaw,  TX  76179.  Representative: 
Harry  F,  Horak.  5001  Brentwood  Stair 
Road,  Suite  115.  Fort  Worth,  TX  76112. 
Cranes,  crane  parts,  booms,  and  items 
used  in  the  installation,  testing  and 
repair  of  cranes,  between  Harris 
CovBty.  TX,  on  the  one  hand.  and.  on 
the  other,  points  in  the  US.  Supporting 
shipper  Mechanical  Systems,  Houston. 
TX  77041. 

MC  145396  (Snb-5-5TA).  filed  May  3. 
1982.  Applicant  BOYCE  HOWARD 
Ab.a.  HOWARD  TRUCKING,  P.O.  Box 
165,  Newport.  AR  72112.  Representative: 
John  Paul  Jones.  P.O.  Box  314a  Ftont  St 
Statioa  Memphis,  TN  38103.  Metal 
Products  between  Jackson  County,  AR 
on  the  one  hand.  and.  on  the  other 
points  in  AL,  PL.  GA.  IL,  IN,  KS,  KY. 
MO.  NC,  OH.  OK.  SC.  VA  and  WV, 
restricted  to  the  facilities  of  Razorback 
Steel  Corp.  Sapporting  shipper 
Razorback  Steel  Corp.,  Newport,  AR. 


MC  146442  (Sub-S<eTA).  filed  May  3. 
1982.  Applicant  CLEARFIEID 
TRANMORTATION  COMPANY,  INC, 
P.O.  Box  313.  Clinton.  MO  64735. 
Representatives:  Mark  J.  Andrews, 
Lawrence  Radolph,  Suite  lioa  1660  L 
Sti«et.  N.W..  WasUngtca  D.C  20036i. 
Contract  irregular.  Foodstuffs,  and 
products  pertaining  to  restaurant 
service,  between  points  in  the  US 
(except  AK  and  HI),  ■nderoontinning 
contract(8)  with  Howard  Johnson.  In& 
Supporting  8li4>per  Howard  Johnson. 
Inc,  220  Fofbes  Road.  Braintree.  MA 
02184. 

MC  149035  {Sob-5-3TA),  filed  May  4, 
1982.  Applicant  HARLAN  D.  RUDD, 
P.O.  Box  57,  Drakesville,  lA  5Z552. 
Representative:  Kemieth  F.  Ehidley,  P.O. 
Box  279,  Ottmnwa,  lA  52501.  Contract 
irregular  Anhydrous  Ammonia  and 
Fertilizers,  (1)  Between  pts  in  ID  and 
WA  on  the  one  hand,  and,  on  the  other, 
pts.  in  MT  under  continuing  contract(s) 
with  Cargill,  Inc.,  and  Sboco  Fertilizer. 
Inc.  {2)  Between  pts  in  ID,  MT.  OR.  UT. 
WA  and  WY  on  the  one  hand.  and.  on 
the  other,  pts.  in  tlw  U.S.  under 
contimiing  contractfs)  wift  Mcintosh 
Grain  &  Feed  of  Great  Falls,  MT. 
Supporting  shippers:  Cargill,  Inc.,  P.O. 
Box  1564.  Great  Falls.  MT  59403;  Shoco 
Fertihzer.  Inc,  P.O.  Box  654.  Great  Falls, 
MT  59403:  Mcintosh  Grain  &  Feed,  P.O. 
Box  1425,  Great  Falls.  MT  59403. 

MC  149199  [Sub-5-8TA).  filed  May  3, 
1982.  Apphcant  FRONTIER  EXPRESS. 
ffJCORPORATED  d.b.a.  D  &  M 
TRANSPORTATION.  905  SW.  Second. 
Oklahoma  Qty,  OK  73100. 
Representative:  G.  Timothy  Armstrong. 
P.O.  Box  1124,  El  Reno,  OK  7303a  Air 
conditioning  and  heating  equipment  and 
related  supplies;  and  materials, 
equipment  and  supplies  used  in  the 
manufacture  and  distribution  thereof 
(except  bulk  commodities):  between  the 
facilities  of  Waugh  Bros.  Supply  Co.  at 
Oklahoma  City,  Enid,  Lawton.  and 
Tulsa,  OK.  on  the  one  hand.  and.  on  the 
other,  points  in  the  U.S.  (except  AK  and 
HI).  Supporting  shipper  Waugh  Bros. 
Supply  Co..  2015  N.W.  7th.  Oklahoma 
Qty.  OK  73106. 

MC  149199  (Sub-5-9TA).  filed  May  3. 
1982.  Applicant:  FRONTIER  EXPRESS, 
INCORPORATED  d.b.a.  D  ft  M 
TRANSPORTA-nON,  905  S.W.  Second. 
Oklahoma  City,  OK  73100. 
Representative:  G.  Timothy  Armstrong. 
P.O.  Box  1124.  El  Reno,  OK  7303& 
Materials,  parts  and  accessories  used  in 
the  manufacturing  of  off-highway 
vehicles  and  drilling  rig  draw  works 
(except  bulk  coaanoditiea);  between  the 
facilities  of  Unit  Rig  ft  Equipment  Ga  at 
Tulsa.  OK.  and  the  iacUities  of  Kimco, 
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Inc.,  at  Conroe,  TX.  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  &  HI).  Supporting  shipper 
Unit  Rig  ft  Equipment  Co.,  P.O.  Box  3107. 
Tulsa.  OK  74101. 

MC 150812  {Sub-5-llTA).  filed  May  4. 
1982.  Applicant:  FROST 
TRANSPORTATION,  INC..  P.O.  Box 
3400,  Shreveport,  LA  71103. 
Representative:  Joseph  A.  Keating  Jr.. 
121  S.  Main  St.,  Taylor,  PA  18517. 
Contract.  Irregular.  MetaJ  products. 
between  Baton  Rouge,  LA  on  the  one 
hand,  and,  on  the  oUier,  points  in  Kent. 
WA,  Seattle,  WA,  San  Diego,  CA, 
Ontonagon,  MI,  Bath,  ME,  and  Fairless 
Hills,  PA  under  contract  with  Spiral 
Metals  Corp.,  Baton  Rouge,  LA. 
Supporting  shipper(8):  Spiral  Metals 
Corp.,  4145  Flannery  Road.  North,  Baton 
Rouge,  LA  70814. 

MC  159474  [Sub-&-4TA),  filed  May  3, 
1982.  Applicant  U.S.  EXPRESS,  INC. 
P.O.  Box  9652.  Little  Rock  AR  72219. 
Representative:  Stephen  F.  Grinnell. 
1600  TCF  Tower,  121  South  8th  Street, 
Minneapolis,  MN  55402.  Meat,  meat  by- 
products, meat  products  and  articles 
distributed  by  meat  packing  houses, 
bom  points  in  lA  and  NE  to  New 
Orleans,  LA.  Supporting  shipper  AJC 
International,  Inc.,  6065  Roswell  Rd., 
Atlanta,  GA  3032a 

MC  160785  (Sub-5-2TA),  filed  May  4. 
1982.  Applicant:  CASTAR  TRUCKING. 
7840  "F"  Street  Omaha,  NE  68127. 
Representativef  James  F.  Crosby  & 
Associates,  7363  Pacific  Street,  Suite 
210B,  Omaha,  NE  68114.  Food  and 
related  products  (except  commodities  in 
bulk),  between  the  fadlities  of  Blue  Star 
Foods,  Inc.  at  or  near  Council  Bluffs,  lA. 
and  cold  storage  facilities  in  Douglas 
and  Sarpy  Counties,  NE,  on  the  one 
hand,  and,  on  the  other,  pts  in  the  U.S. 
(except  AK  and  HI).  Supporting  shipper 
Blue  Star  Foods,  Inc..  1023  4th  Street. 
Council  Bluffs,  L\  51501. 

MC  161431  (Sub-5-lTA),  filed  May  4. 
1982.  Applicant  C  ft  C  TRANSPORT. 
INC..  1400  Airline  Highway,  Baton 
Rouge.  LA  70805.  Representative:  John 
C.  Mangano,  (same  as  applicant].  Bulk 
petroleum  products,  From  points  in  LA 
to  points  in  MS.  Supporting  shippers: 
The  Southland  Corporation.  P.O.  Box 
7002,  Addison.  TX  75001. 

MC  161662  (Sub-5-lTA),  filed  May  3, 
1982.  Applicant:  HOLMES  TRUCKING, 
INC..  206  East  May,  Osceola.  L\  50213. 
Representative:  James  M.  Hodge.  3730 
Ingersoll  Avenue,  Des  Moines,  LA  50312. 
Pork  products,  (1)  From  the  facilities  of 
The  Jimmy  Dean  Meat  Company,  Inc.  at 
Osceola,  L\  to  all  pts  in  the  U.S.,  and  (2) 
From  Dallas,  TX  to  the  facilities  of  The 
Jimmy  Dean  Meat  Company,  Inc.  at 
Osceola,  LA.  Supporting  shipperfs):  The 


Jimmy  Dean  Meat  Company,  Inc..  P.O. 
Box  467.  Osceola,  LA  50213, 

MC  114028  (Sub-5-4TA),  filed  May  6, 
1982.  Applicant  ROWLEY 
INTERSTATE  TRANSPORTATION 
COMPANY.  INC..  2010  Kerper 
Boulevard,  Dubuque,  LA  52001. 
Representative:  Carl  L  Steiner,  29  South 
LaSalle  Street  Chicago,  IL  60603. 
Bananas,  From  Ft.  Lauderdale,  FL.  to 
Chicago,  IL;  Terre  Haute,  IN;  Grand 
Rapids,  ML  and  Milwaukee,  WI. 
Supporting  shipper  Pandol  Brothers. 
Ina,  500  S  JL  17th  Street.  Ft  Lauderdale. 
FL  33316. 

MC  121037  (Sub-5-2TA),  filed  May  7. 
1982.  Applicant  CONTINENTAL 
FREIGHTWAYS.  INC..  P.O.  Box  9423. 
Houston.  TX  77011.  Representative: 
Damon  R.  Capps.  1300  Main  St.  Suite 
1230,  Houston,  TX  77002.  Mercer 
Commodities,  metal  and  metal  products 
and  pipe  between  the  plantsite  of  Great 
Western  Pump  and  Supply  in  Tarrant 
and  Harris  Counties,  TX  and  points  in 
OK,  MT,  LA.  CO,  AR,  WY,  AZ,  CA.  KS. 
and  NM.  Supporting  shipper  Great 
Western  Pump  and  Supply,  3121  Yuma. 
Ft  Worth,  TX  76119. 

MC  142872  (Sub-5-3lTA),  filed  May  7. 
1982.  Applicant  DAVID  BENEUX 
PRODUCE  AND  TRUCKING  INC.,  P.O. 
Drawer  F,  Mulberry,  AR  72947. 
Representative:  Harry  Keifer  (same  as 
applicant).  Such  commodities  as  are 
deialt  in  by  grocery  and  food  business 
houses  (except  frozen  and  in  bulk), 
materials,  equipment,  and  supplies  used 
in  the  manufacture  or  distribution 
thereof:  between  French  Liclc.  IN.  on  the 
one  hand.  and.  on  the  other,  points  in 
AZ,  CA.  CO,  FL.  GA.  EL,  MD,  MA,  MN. 
MO,  NC.  NJ,  OK,  PA,  and  TX. 
Supporting  shipper  Pluto  Corp..  P.O. 
Box  391.  French  Lick.  DM  47432. 

MC  142755  (Sub-5-lTA),  filed  May  7. 
1982.  Applicant  W.  E.  HAMILTON, 
d.b.a.  HAMILTON  TRUCKING 
COMPANY,  103  North  Cedar  Street 
Pecos.  TX  79772.  Representative:  Mike 
Gotten.  P.O.  Box  1148.  Austin.  TX  78767. 
Drilling  mud  and  completion  fluids,  in 
bulk,  in  tank  vehicles,  between  points  in 
Ector,  Reeves  and  Ward  Counties,  TX. 
on  the  one  hand.  and.  on  the  other, 
points  in  Chaves,  Curry,  Eddy,  Lea  and 
Roosevelt  Counties,  NM.  Supporting 
shipper(s):  M  L  Baroid,.  Odessa,  TX. 
Runnels  Mud  Co..  Pecos,  TX,  Hughes 
Drilling  Fluid,  Inc.,  Pecos,  TX. 

MC  143654  (Sub-5-2TA),  filed  May  7. 
1982.  Applicant  DOYLE  BRANT,  INC., 
Route  4,  Grand  Terrace  Estates,  St 
Joseph,  MO  64507.  Representative:  Tom 
B.  Kretsinger,  Jr.,  P.O.  Box  258,  Liberty, 
MO  64068.  Malt  beverages  and  empty 
containers  between  points  in  Buchanan 
County.  MO  on  the  one  hand,  and  on  the 


other  hand,  points  in  Tarrant  Coimty. 
TX.  Supporting  shipper  Midland 
Bottiing  Co..  Inc.,  1422  South  eth  Street, 
St  Joseph.  MO  64503. 

MC  143768  (Sub-5-3TA),  filed  May  6. 
1982.  Applicant:  F.  R.  ANDERSON.  INC. 
Box  782,  Des  Moines,  lA  50306. 
Representative:  Thomas  E.  Leahy,  Jr., 
1980  Financial  Center,  Des  Moines,  lA 
50309.  General  commodities  (except 
explosives,  household  goods  and 
commodities  in  bulk)  between  Linn 
County,  lA  on  the  one  hand.  and.  on  the 
other,  points  in  lA.  Supporting  shipper 
Best  Refiigerated  Express,  Inc.,  Scott 
Truck  Line.  Inc. 

Note. — ^Applicant  intends  to  interiine. 

MC  144505  (Sub-5-6TA).  filed  May  5. 
1982.  Applicant  IX3YLE  LOVE.  d.b.a. 
LOVE  TRUCKING.  Route  1.  Box  438. 
Maybank.  TX  75147.  Representative: 
William  Sheridan.  P.O.  Drawer  5049. 
Irving,  TX  75062.  Such  Articles  as  are 
dealt  in  by  manufacturers  or 
distributors  of  Power  Products — 
Motorcycles  or  Automobiles  between 
facilities  of  American  Honda  Motor  Co., 
Inc.  at  points  in  the  U.S.  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  Restricted  to  shipments  originating 
at  or  destined  to  the  facilities  of 
American  Honda  Motor  Co..  Inc. 
Supporting  Shipper  American  Honda 
Motor  Co.,  Inc.,  100  West  Alondra  Blvd^ 
Gardena,  CA  90427. 

MC  147196  (Sub-5-50TA).  filed  May  7. 
1982.  Applicant  ECONOMY 
TRANSPORT,  INC.,  P.O.  Box  10686. 
Jefferson.  LA  70kl81-0686. 
Representative:  Donald  A.  Larousse 
(same  as  applicant).  General 
Commodities  between  Orleans  Parish, 
LA  on  the  one  hand,  and  on  the  other 
points  in  the  US  (except  AK  and  HI)  for 
the  account  of  Transoceanic  Shipping 
Co..  Inc..  New  Orleans,  LA.  Supporting 
Shipper  Transoceanic  Shipping  Co.. 
Inc.,  1505  Int'l  Trade  Mart  Bldg..  New 
Orleans,  LA  70130. 

MC  148943  (Sub-5-3TA),  filed  May  6, 
1982.  Applicant:  TEJAS  OESTE  TRUCK 
INC.,  2209  Mills  St,  El  Paso,  TX  79901. 
Representative:  Greg  J.  Evans  (same  as 
applicant).  General  commodities,  freight 
all  kinds,  (except  bulk  liquid  in  tank 
vehicles,  or  bulk  requiring  special 
equipment  or  commoditiee  which  either 
due  to  size,  weight,  or  value  would 
require  special  equipment)  between  El 
Paso,  TX  and  points  in  NM.  Applicant 
will  tack  and  interline.  Supporting 
Shipper(s]:  14. 

MC  148987  (Sub-5-2TA),  filed  May  6. 
1982.  Applicant:  W.  C.  CARRIERS,  INC.. 
P.O.  Box  519,  Bethany,  OK  73008. 
Representative:  Kenneth  L  Peacher. 
3925  N.  Ann  Arbor.  Oklahoma  City,  OK 
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73122.  Dry  Drilling  Fluid  AdtHtJvm 
between  points  ia  Benton  and 
Washingtaa  Counties.  AR.  iCijnUe 
County,  TX  aad  paints  west  of  the 
Missisinppi  River,  inclading  the  states  of 
AR,  AZ,  CA.  CXI  m.  KS,  IA.  li^.  NE. 
NV.  NH  ND.  OK.  OR.  SD,TX.  UT.  WA. 
and  WY.  Supporting  Shippen  Southern 
Mineral  and  Fibers,  Inc,  Springdale.  AR. 

MC 151124  (Sub-5-ZTA],  filed  May  S. 
1982.  Applicant:  LOLA  JEANNE  LYNN. 
d.b.a.  LYNN  LEASING,  PX).  Box  117, 
Labadie.  MO  63055.  Representative:  Lois 
Jeanne  Lynn  (same  address  as 
applicant).  Contract  irregular;  Sand,  in 
bulk,  tma  points  in  Jefferson  and  St 
Louis  Comities,  MO,  to  Hillsboro,  IL. 
under  coatract  with  Hillsboro  Class  Co. 
Supporting  8hipper(s):  Hillsboro  Glass 
Co.,  Schram  Avenoe,  Hillsbora  EL  02049. 

MC  laoOSS  (Sub-5-lTA).  filed  May  6. 
1982.  Applicant:  SPIKES 
COMMODITIES.  INC,  P.O.  Box  75ft 
Hugoton.  KS  67951.  Representative: 
Larry  E.  Gregg,  P.O.  Box  1979,  Topeka, 
KS  66601.  Urea  ammanium  nitrate 
solution  from  Woodward.  OK,  to  points 
in  CO.  NE,  KS.  NM.  and  TX.  Supporting 
shipper  Terra  Chemicals  IntematioBal 
Inc.  PX).  Box  leza  Sioux  Cay,  LA  S1102. 

MC  leoros  (Sab-5-3TA).  filed  May  7. 
1982.  Applicant  CASTAR  TRUCKING. 
7840  "F"  Street  Omaha,  NE  68127. 
Representative:  James  F.  Crosby  & 
Associates,  7363  Pacific  Street  Suite 
210B,  Omaha,  NE  68114.  Such 
commodities  as  are  dealt  ia  or  used  by 
manufacturers  and  distributors  of 
machinery  and  coaununicatiaa 
equipment  [except  Classes  A  andB 
explosives  and  commodities  in  bulk), 
from  the  facilities  of  the  Western 
Electric  Company,  Inc.  at  or  near 
Omaha,  NE,  to  pts  in  the  U.S.  (except 
AK  and  HI).  Supporting  shipper. 
Western  Electric  Company.  Inc.,  P.O. 
Box  14D00,  West  Omaha  Station. 
Omaha,  NE  68114. 

MC  161256  (Sub-5-lTA).  filed  May  5. 
1982.  Applicant  CACTUS 
TRANSPORTATION  COMPANY.  INC. 
909  North  fudge  Ely,  Abilene,  TX  79601. 
Representative:  SaiB  Hallman.  Attorney 
at  Law,  4555  First  National  Bank  Bldg., 
Dallas,  TX  75202.  Coatract  irregular 
drilling  mud  and  driHing  mud  additires. 
in  sacks  aad  in  containers,  except 
commodities  in  bulk,  in  tank  vehicles, 
from  LovelL  Upton,  Green  River  and 
Casper,  WT;  BeBe  Fottrdic,  SD; 
Gascoyne,  ND;  and  Lathrop  Wells,  NV, 
to  Wichita  Falls,  Abilene,  San  Angelo, 
Midland.  Odessa,  faihhock  and  Slayton. 
TX,  under  owtimii^g  «n4ract{s)  with 
CactBs  CaBpeMitad.  iac,  db^.  Caeha 
Wholesale  Mud.  id  Abiieoe.  TX. 

MC  ldaSQB(Sdi-»-i1A).  filed  Mn  fi. 
1982.  Appticaat  BAUmr  IBANSrCRT. 


INC,  1717  S.  hters  St.  New  Orieans. 
LA  TPiaa.  g»f  ■  eawaletive:  C.  W. 
Ferebee.  ana  FM 1960  West  Suite  106, 
Hoosloo.  TX  TTOai.  boa  and  steal 
articles  betWMi  New  OrlBana,  LA  and 
its  cnamofcial  zone  on  tiie  one  hand, 
and.  points  in  TX  and  MS  on  the  otiier 
hand.  Siqiparti^g  lUpperls):  Tri  State 
Steel  Saiea.  inc,  Morrera,  LA.  Atlas 
Steel  &  Vim,  inc  Harrahan,  LA. 

MC  161SQ0  (Sb1>4-ZTA).  filed  May  5. 
1962.  AppUcod:  BBAUDY  TRANSPORT. 
INC  1717  S.  Peter*  St.  New  Orleans. 
LA  7013a  Repfaentative:  C  W. 
Ferebee,  3810  FM 1960  West  Suite  106, 
Houston,  TX  77QBB.  Ceaeral 
Commodities  having  a  prior  or 
subsequent  movement  by  water 
between  the  facilities  of  Kaiser 
Aluminum  and  Chemical  Corp.  located 
in  Chalmette,  Cramercy,  and  Baton 
Rouge,  LA,  on  the  one  hand,  and,  points 
in  LA  on  the  other  hand.  Supporting 
shipper:  Kaiser  Aluminum  and  Chemical 
Corp.,  New  Orleans,  LA. 

MC  161874  (Snl»-5-lTA),  filed  May  7. 
1982.  Applicant  BAD 
TRANSPORTATION,  INC,  P.O.  Box 
37581.  Omalm.  NE  08137. 
Representative:  James  F.  Crosby  & 
Associates.  7363  Pacific  Street  Suite 
210B,  (Xnaha,  NE  68114.  Food  and 
related jaoducts,  between  (1)  pts  in 
Pottawattamie  County,  IA  and  Dou^s 
and  Sarpy  ConBties,  NE,  and  (2) 
Monmou^  County.  NJ  on  the  one  hand, 
and  on  the  other  pts  in  the  U.S.  (except 
AK  and  HI).  Supporting  shipper  Blue 
Star  Foods,  inc  1023  4di  Street  Council 
Bluffs,  L\  51501. 

MC  161882  (Siri>-5-lTA).  filed  May  7. 
1982.  Appficant  MII>-SOUTH  CABINET 
AND  MILLWORK.  INC,  Hwy  65  South. 
Conway.  AR  72032.  R^uesentative:  Paul 
H.  Pattoa  (same  as  appUcant).  Contract 
Irregular,  Paper,  paper  products, 
cardboaad  containers,  materials  and 
supplies  ased  in  the  manufacture  and 
distrubtian  therecrf  between  the 
facilities  of  Container  Service  Corp. 
located  at  Oalias.  TX.  Houston.  TX.  and 
North  Little  Rock.  AR  and  ail  points  in 
TX  and  AR.  ander  continuing  contract 
with  CoBtainer  Serrioe  Corp.,  No.  Little 
Rock.  AR  72110. 

MC  IBIMS  (Sub-S-ITA),  filed  May  7. 
1982.  Applicant  MUNROE  COLD 
HEADING,  INC,  3020  Lewis  St,  Uttie 
Rode  AR  72204.  Representative:  C  K. 
Munroe  (same  as  applicant).  Contract 
Inqgalai:  Plastic,  rubber,  or  foam 
ort/dbs  from  Little  Rock.  AR  to 
Memphis,  TN  and  l^pelo,  MS  under 
CQDtinnJ^g  omiinct  «vilb  Foam 
Packafii^  Idc  aBOS  New  Benton  Hwy, 
Little  Rock.  AB. 

The  ioAowing  sptpficatsoBS  where  filed 
in  ftegiaBi  «L  fiend  pntesU  to:  Interstate 


Conmerce  GmmiaaioB.  Region  e  Motor 
Carrier  Board.  PXX  Box  7413.  San 
Francisco,  CA  »412a 

KfC  101796  {SolKe-TTA),  filed  May  S. 
1982.  ^>plica0t  A  S  C  PACSIC  INC, 
POB  2075,  Tacoma  WA  98401. 
Representative.  W.  E.  Seiiski.  POB  8255. 
Missoula,  MT  59807.  Btnlding  materials 
and  iron  and  steel  aiticles  between 
points  in  CA.  WA.  OR.  ID  and  MT  on 
the  one  hand.  «id.  on  the  other  points  in 
the  U.S.  in  and  west  of  MT,  WY,  Oa 
and  NV  for  270  days.  Supporting 
shippers:  There  ue  five  shippers.  Their 
statements  amy  be  examined  at  the 
Regional  Office  listed  above. 

MC  161797  (Sub-6-lTA).  filed  May  3, 
1982.  Applicant  ACCURATE  DQJVERY 
SERVICE,  INC  353  West  56th  Ave 
Denver.  CO  8021Bl  Representative: 
Frank  W.  Taylor,  Jr..  1221  Baltimore 
Ave,  Ste.  OOOTTCansas  City,  MO  641IK. 
Contract  carrier;  irregular  route, 
merchandise,  equipment  and  supplies 
sold,  used  or  distributed  by  a 
manufacturer  of  cosmetics  between 
points  in  CO  for  the  account  of  Avon 
Products.  Ina,  for  270  days.  An 
underiying  ETA  seeks  120  days 
authority.  Supporting  shippen  Avon 
Products,  Inc  83rd  &  CoDege,  Kansas 
City,  MO  64141. 

MC  161297  (SidH&-lTA).  filed  April  29. 
1982.  Applicant  HOWARD 
CHRISTIANSON  AND  CRAIG 
CHRISTLANSON.  d.b.a.  ARLINGTON 
DISTRIBUTING  COMPANY.  P.OA  366, 
Arlington.  WA  98223.  Representative: 
Clyde  R  Maclver,  1700  Peoples  National 
Bank  Bldg,  1415  Fifih  Ave  Seattle.  WA 
98171.  Contract  carrier,  irregular  routes. 
lumber  and  wood  products  between 
points  in  the  US.  under  continuing 
contract  with  J.  R  Baxter  &  Co.  of 
Rentoo.  WA,  for  270  days.  Supporting 
sh^per  J.  R  Baxter  &  Co.  P.OB.  568. 
Renton.  WA  98057. 

MC  161330  fSub-B-lTA),  filed  April  3a 
1982.  Apphcamt  KENNETH  R.  AMICK 
and  JOSEPH  H.  SWANDA.  dJ>.a.  BLA.S. 
TRUCKING.  6081  Lamar  St.  Spring 
Valley,  CA  82077.  RepraeentativK 
Kenneth  R.  Amick  (same  as  applicant). 
Contract  carrier.  Itteyilar  routec  rock 
and  ore,  bovs  Trama.  CA  to  EasMBalda 
Coonty,  NV  for  the  account  of  OJL 
Mining  for  270  days.  An  anderiyiog  ETA 
seeks  120  days  mthorily.  Sopporting 
shippen  DJC  Kfining.  10020  MadiM  Dr.. 
Sanlee.  CA  flSQTl. 

MC  161710  (Sri»«-rrA),  fihid  Aprl 
3a.  1981.  ApplloMrt:  BABRAN  FREIGHT 
&  LUMBK.  dUviakn  of  BASRAN 
INDUSTREB  LID,  817  Wood  St.  Near 
WaslBriBStac.  BLC  CD  Vai  fO. 
RepreaantaHve:  Gaofgi  LaHnnitera.  IS 
S.  Grady  Way.  Solta  2Hl  asntoa.  W  A 
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98055.  Commodities  as  are  dealt  in  or 
used  by  manufacturers  and  dealers  of 
prefabricated  log  homes  between  porta 
of  entry  on  the  International  Boundary 
line  between  the  U.S.  and  CD  located  in 
WA  and  Pierce  County,  WA,  for  270 
days.  Supporting  8hipi>en  Lindal  C«dar 
Homes  Ltd..  P.03.  2080.  New 
Westminster,  B.C.  V3L  5A3. 

MC 147981  (Sub-6-2TA).  filed  April  3a 
1982.  Applicant:  CORNWELL 
TRANSPORTATION.  P.OB.  247.  Norco. 
CA  91760.  Representative:  Foster  L 
Kent.  P.O.B.  285,  Council  Bluffs,  lA 
51501-285.  Contract;  Irregular.  Plastic 
products,  between  points  in  Los  Angeles 
and  Orange  Counties,  CA  on  the  one 
hand,  and  on  the  other,  points  in  AZ,  ID. 
OR,  UT  and  WA,  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  Future 
Foam,  Inc.,  1400  N.  Jefferson,  Anaheim, 
CA  92807. 

MC  146464  (Sub-6-irrA).  filed  May  3. 
1982.  Applicant:  NEVADA  GENERAL 
TRANSPORTATION.  INC..  11560  So. 
State,  Draper,  UT  84020.  Representative: 
Carl  L  Sundeaus  (same  address  as 
applicant).  General  commodities  (except 
Classes  A  &  B  explosives,  household 
goods  and  commodities  in  bulk] 
between  Boston,  MA,  Chicago,  IL, 
Emeryville,  CA,  Los  Angeles,  CA,  So 
Kearney.  NJ  and  St.  Louis.  MO.  on  the 
one  hand.  and.  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI],  for  270 
days.  Supporting  shipper  Westransco, 
Inc.,  330  S.  Santa  Fe  Ave.,  Los  Angeles. 
CA  90013. 

MC  161531  (Sub-ft-lTA),  filed  April  29. 
1982.  Applicant:  POWDER  RIVER 
TRANSPORTATION  SERVICES.  INC.. 
P.O.B.  2578.  Gillette.  WY  82716. 
Representative:  H.  Wayne  Worthen 
(same  as  applicant].  Authority: 
Passengers  and  baggage  in  charter 
operations  between  points  in  WY  on  the 
one  hand,  and,  on  the  other,  points  in 
CO,  SD.  UT.  MT.  ID.  NV.  NE.  CA.  for  180 
days.  An  underiying  ETA  seeks  90  days 
authority.  Supporting  shippers:  There 
are  9  shippers.  Their  statements  may  be 
examined  at  the  Regional  office  listed 
above. 

MC  159308  (Sub-6-2TA).  filed  April  30. 
1982.  Applicant:  G.  RADEN  &  SONS. 
INC..  1915  So.  Corgiat  Dr.,  Seattle,  WA 
98108.  Representative:  Henry  C. 
Winters,  12600  S.E.  38th  St.,  Suite  200. 
Bellevue,  WA  98006.  Glass  containers 
and  accessories  thereof  bom  points  in 
King  County,  WA,  to  points  in  CA.  for 
270  days.  Supporting  shipper: 
Northwestern  Glass,  5801  East  Marginal 
Way  South.  Seattle,  WA  98134. 

MC  128114  (Sub-6-2TA).  filed  May  4. 
1962.  Applicant:  SAVAGE  ft  SONS. 
INC..  P.03. 2422.  Pasco.  WA  99302. 


Representative:  Boyd  Hartman,  P.O.B. 
3641,  Bellevue,  WA  98000.  Petroleum 
and  petroleum  products  between  Pasco. 
WA  and  Hanford.  Benton  County,  WA 
for  270  days.  Supporting  shipper  Pacific 
Northern  Oil  Corporation.  Suite  1800. 
1100  Olive  Way.  Seattle,  WA  98101. 

MC  156509  (Sub-6-3TA].  filed  May  4. 
1982.  Applicant:  Wi^.M.  COMPANY. 
INC..  P.OB.  Sa  Goshen.  OR  97401. 
Representative:  Wilford  L  Main.  2299 
Willona  Dr..  Eugene.  OR  97401.  Steel  & 
Steel  by-products.  Zinc,  Alloy, 
Aluminum  and  scrap  material  to  be 
used  for  recycle  and  Light  Sr  Heavy 
equipment  between  WA.  OR.  CA.  for 
270  days.  Applicant  requests  tacking 
privileges.  Supporting  shippers:  Western 
Equipment  Co..  6309  N.E.  Columbia 
Blvd.,  Portland  OR,  97218;  and  Oregon 
Metal  Slitters  Inc..  2245  N.W.  Suffork. 
Portland.  OR  97210. 

MC  161779  (Sub-6-lTA].  filed  April  29. 
1982.  Applicant:  WENTZ  EQUIPMENT 
HAULING.  LTD..  #170  Lake  Slyvan 
Close  SE..  Calgary.  Alberta.  CD.  T2I 3E6. 
Representative:  Murray  K.  Mullen.  P.O. 
Box  8984.  Station  "F*.  Calgary.  Alberta. 
CD,  T2J  5S6.  Contract  carrier,  irregular 
routes:  Oilfield  equipment,  between 
ports  of  entry  on  the  International 
Boundary  between  the  U.S.  and  CD 
located  in  MT  on  the  one  hand,  and.  on 
the  other,  points  in  LA.  TX.  OK,  CO. 
WY.  MT,  and  ND,  under  a  continuing 
contract(s]  with  M.N.M.  Machinery  Ltd. 
of  Calgary,  Alberta,  for  270  days. 
Supporting  shipper  M.N.M.  Machinery 
Ltd..  2707—58  Ave..  SE..  Calgary. 
Alberta.  CD.  T2C  0B4. 

MC  161847  (Sub-6-lTA].  filed  May  5. 
1982.  Applicant:  MEL  PEARL,  380 
Sutherland  Ln..  Reno,  NV  89511. 
Representative:  Mel  Pearl  (same  as 
applicant].  Contract  carrier,  irregular 
routes:  Metal  products,  as  iron,  steel, 
bar  plate  strip,  structural,  pipe,  (1)  firom 
Stockton  and  Fontana,  CA  and  Santa 
Qara,  Alameda.  Contra  Costa  and  Los 
Angeles  Counties  CA:  Plymount,  UT; 
and  Portland.  OR;  to  Sparks  and  Reno. 
NV;  and  (2)  from  Sparks.  NV  to  Bishop 
and  Lone  Pine.  CA  for  account  of 
Pittsburg  DesMoines  Steel  Co.  for  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  Shipper  Pittsburg 
DesMoines  Steel  Co.  1250  Kleppe  Ln. 
Sparks,  NV  89431. 

MC  161530  (Sub-G-ITA),  filed  May  5, 
1982.  Applicant:  RAIDER  TRUCKING. 
INC.  3621  W.  Dailey,  Phoenix,  AZ  8S023. 
Representative:  A.  Michael  Bernstein. 
1441  E.  Thomas  Rd.,  Phoenix.  AZ  85014. 
Contract  carrier  Irregular  routes:  Tires 
and  commodities  dealt  in  or  used  by  tire 
stores,  between  the  facilities  of 
Goodyear  Tire  ft  Rubber  Co.  in  Los 
Angeles.  CA,  on  the  one  hand,  and,  on 


the  other,  points  in  AZ  and  Clark 
County,  NV,  for  the  account  of 
Goodyear  Tire  ft  Rubber  Co.,  for  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper  Goodyear 
Tire  &  Rubber  Co.  1144  E.  Market  St 
Akron,  OH  44316. 

MC  146075  (Sub-8-7TA),  filed  May  5. 
1982.  Applicant:  TEXAS 
nsiTERMOUNTAIN 
TRANSPORTATION.  INC,  6161  West 
29th  IHace,  Wheatridge,  CO  80214. 
Representative:  Delbert  Ewing,  (same  as 
applicant].  [1]  food  and  related  products 
(except  in  bulk,  in  tank  vehicles);  (2) 
beverages  (except  in  bulk,  in  tank 
vehicles);  and  (3)  meat  and  meat 
products  (except  in  bulk,  in  tank 
vehicles)  (1)  from  points  in  LA  MS.  and 
TX  to  points  in  AR.  CO.  LA,  IL,  IN.  KS. 
MN.  ND.  NE.  OH.  and  SD;  (2)  from 
points  in  AZ.  CA  OR.  TX,  WA  and  WI 
to  Denver,  CO;  and  (3)  from  the  facilities 
of  Sigman  Meat  Company  at/nefir 
Denver.  CO  to  points  in  AZ,  CA  ID.  MT. 
NH  NV.  OR.  TX.  UT.  WA  and  WY.  for 
270  days.  Supporting  shippers:  Castle  ft 
Cooke  Foods.  P.OJB.  8743.  Metarie,  LA 
70011;  C&C  Distributing,  Inc.,  6275  E. 
62nd  Ave.,  Denver,  CO  80207;  Murray 
Bros.  Dist  Co.,  1505  W.  3rd  Ave.  Denver. 
CO  80223;  and  Sigman  Meat  Company. 
Inc.  6000  W.  54th  Ave..  Arvada.  CO 
80002. 

MC  148791  (Sub-6-13TA).  filed  May  5. 
1982.  Applicant:  TRANSPORT-WEST, 
INC.,  2125  N.  Redwood  Rd.,  Salt  Lake 
City,  UT  84116.  Representative:  Rick  J. 
Hall,  P.O.  Box  2465,  Salt  Lake  City,  UT 
84110.  Contract  Carrier  Irregular  routes: 
Packaging,  packaging  products  and 
related  materials,  equipment  and 
supplies,  between  points  in  the  U.S. 
(except  AK  and  HI],  for  the  account  of 
Boise  Cascade  Corporation  of  Boise,  ID 
for  270  days.  Supporting  shipper  Boise 
Cascade  Corporation.  P.O.  Box  7747. 
Boise.  ID  83707. 

MC  161879  (Sub-6-lTA).  filed  May  5, 
1982.  Applicant:  DAVID  CABRAL. 
CABRAL  TRANSPORTATION 
COMPANY.  14756  Raritan  Dr..  Whittier. 
CA  90604.  Representative:  David  Cabral 
(same  address  as  applicant).  Contract 
carrier.  Irregular  routes:  Frozen  Meats 
and  Fish,  from  Santa  Fe  Springs,  CA  to 
Portland.  OR;  Phoenix,  AZ;  Las  Vegas. 
NV  and  Seattle.  WA  for  270  days.^ 
Supporting  shipper.  Certi-F^sh  Food 
Corp..  13055  E.  Molette  St.  Santa  Fe 
Springs.  CA  90670. 

MC  161339  (Sub-6-lTA).  filed  May  6, 
1982.  Applicant  COMANCHE  ROAD 
TRANSPORT.  LTD..  232  38th  Ave..  N.E„ 
Calgary.  Alberta  T2E  2MZ 
Representative:  James  M.  Christenson. 
4444  IDS  Center,  80  South  Eighth  St. 
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Minneapolis,  MN  55402.  Crude  gypsum 
rock  and  coke  between  Whatcom 
County  and  Stevens  County,  WA,  on  the 
one  hand.  and.  points  on  the  U.S./ 
Canadian  border  on  the  other,  for  270 
days.  Supporting  shippers:  Columbia 
Cement  Corporation,  P.O.  Box  37, 
BeUingham.  WA  06227;  and  Philipp  Bros. 
Inc.,  1221  Ave.  of  the  Americas,  New 
Yo  A.  NY  1002a 

MC  157468  (Sub-e-2TA),  filed  May  6, 
1962.  Applicant  ROY  WESSELS,  d.b.a. 
DAK  TRANSPORTATION,  P.O.  Box 
618,  Lewiston.  ID  83501.  Representative: 
Roy  Wessels  (same  as  applicant). 
Contract  carrier  irregular  routes, 
lumber,  plywood,  and  all  forest  related 
products  under  continuing  contract  with 
Inland  Forest  Products,  between  points 
in  WA.  ID,  OR,  CA,  AZ,  ND.  SD.  UT. 
CO.  WY.  NE.  NV.  MN.  lA.  KS,  MT,  for 
270  days.  Supporting  shipper  Inland 
Forest  Products,  P.O.  Box  505.  Claricston. 
WA  99403. 

MC  161799  (Sub-6-lTA).  filed  May  5. 
1982.  Applicant  DAVE  R.  GRANT  HAY. 
INC.,  910  W.  24th  St.  Ogden,  UT  84401. 
Representative:  Bruce  W.  Shand.  Ste. 
280,  311  S.  State  St,  Salt  Lake  City,  UT 
64111.  Contract  carriage,  irr^ular 
routes,  transporting  machinery,  from 
Mitchell  SD,  Las  Vegas.  NV,  Denver. 
CO.  Wassau,  WL  Bamesville,  MN. 
Owatonna,  MN,  and  Lamarada,  CA  to 
Salt  Lake  City,  UT  under  a  continuing 
contract(s)  with  Masonry  Equipment  & 
Supply  Company,  for  270  days. 
Supporting  shipper  Masonry  Equipment 
&  Supply  Company,  295  S.  Redwood  Rd., 
North  Salt  Lake  City,  UT  84054. 

MC  144053  (Sub-6-2TA),  filed  May  6, 
1982.  Applicant  DON  MUMMA 
TRUCKING  CO..  INC..  Rt.  2,  Box  143M, 
Spokane.  WA  99207.  Representative: 
James  E.  Wallingford.  P.O.  Box  2647, 
Spokane,  WA  99220.  Building  materials, 
machinery  and  parts  thereof,  dry 
chemicals  in  packages  (excluding  Type 
A  &  B  explosives  and  hazardous  waste 
products)  and  scrap  materials  not 
identified  by  industry,  between  points  in 
WA.  OR.  and  ID  on  one  hand  and  points 
in  AL.  AK,  AR.  AZ,  CA.  CO,  FL.  GA.  ID. 
miN,  lA.  KS,  KY.  LA,  MI.  MN,  MS,  MD. 
MT,  NE.  NV.  NJ,  NM  NY,  ND,  OH,  OK. 
OR.  PA,  SD.  TN,  TX,  UT,  WA,  WI,  and 
WY  on  the  other  hand:  fpr  270  days. 
Supporting  shippers:  There  are  fifteen 
shippers,  their  statements  may  be 
examined  at  the  regional  o^ice  above. 

MC  161732  (Sub-e-lTA).  filed  May  6. 
1962.  Applicant  R.  &  L  TRUCKING. 
INC.,  9727  Glandon  St.,  Bellflower.  CA 
90706.  Representative:  William  J. 
Monheim,  P.O.  Box  1756,  Whittier,  CA 
90609.  Such  commodities  as  are  dealt  in 
or  used  by  housing  products 
manufacturers,  from  Fullerton.  CA,  to 


points  In  AZ,  CO,  ID,  MT,  NV.  NM  OR. 
TX.  UT.  WA.  and  WY.  for  270  days.  An 
underiying  ETA  seeks  120  days 
authority.  Supporting  shipper  Nutone 
Division  of  Scovill  Manufacturing  Co., 
2330  Raymer  Ave..  Fullerton,  CA  92833. 
Agatlia  L.  M  ngsnovidi. 
Secretary. 

(FK  Doc  Sa-UZH  PiM  S-14-a2:  M5  ai^ 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Humanities  Panel  Meetings 

AOENCV:  National  Endowment  for  the 

Humanities. 

ACTKHC  Notice  of  meetings. 

SUMMARV:  Pursuant  to  the  provision  of 
the  Federal  Advisory  Conunittee  Act 
(Pub.  L  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
806 15th  Street.  N.W..  Washmgton.  D.C. 
20506. 

Date:  June  3-4. 1982' 
Time:  8:30  a.m.  to  5:30  p  jn. 
Room:  807 

Program:  This  meeting  will  review 
appUcations  submitted  by  state 
humanities  committees.  Division  of 
State  Programs,  for  activity  beginning 
after  November  1, 1982. 

Date:  June  10-11. 1962 
Time:  8:30  a  jn.  to  5:30  p.m. 
Room:  1023 

Program:  This  meeting  will  review 
appli^tions  submitted  by  state 
humanities  committees.  Division  of 
State  Programs,  for  activity  beginning 
after  November  1. 1962. 
Date:  June  9. 10  and  11. 1982 
Time:  June  9. 7KX)  p.m.  to  9:00  p.m. 
June  10. 6:30  to  7.-00  p.m. 
June  11. 8:30  to  5:00  pjn. 
Room:  807 

Program:  This  meeting  will  review 
applications  submitted  for  Humanities 
Projects  in  Media  Division  of  Public 
Programs,  for  projects  beginning  after 
September  1. 1982. 
The  proposed  meetings  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  Because  the 
proposed  meetings  will  consider 
information  that  is  likely  to  disclose: 

(1)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential; 


(2)  Information  of  a  personal  nature 
the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy;  and 

(3)  Information  the  disclosure  of 
H^ch  woidd  significandy  frustrate 
implementation  of  prt^xwed  agency 
action; 

Pursuimt  to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  Meetings, 
dated  January  15. 1976. 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
sub^^ons  (c)  (4).  (6)  and  (9)(B)  of 
section  552b  of  Tide  5.  United  SUtes 
Code. 

Further  information  about  tiiese 
meetings  can  be  obtaincMJ  fi^>m  Mr. 
Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer. 
National  Endowment  for  the 
Humanities.  Washington.  D.C  20506.  or 
call  (202)  724-0367. 
Stephen  |.  Mcdeny. 
Advisory  Committee  Management  Officer. 

[FK  Doc  a2-13295  FUed  S-14-C  MS  u^ 

eauNGCooc  7sis-ti-ii 


Humanities  Panel;  Meetings 

agency:  National  Endowment  for  die 

Humanities. 

ACTION:  Notice  of  meetings. 

summary:  Pursuant  to  the  provision  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463.  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
806 15di  Stieel  N.W..  Washington.  D.C 
20506. 

Date:  June  7-8, 1982 

Time:  9.-00  a.m.  to  5:30  p.m. 

Room:  1023 

Program:  This  meeting  will  review 
applications  submitted  for  the  Youth 
ftt)jects  Program,  Division  of  Public 
Programs,  for  projects  beginning  after 
October  1, 1982. 

Date:  June  11, 1962 

Time:  9:00  a.m.  to  5M  p.m. 

Room:  1134 

Program:  This  meeting  will  review 
applications  submitted  for  the 
Libraries  Humanities  Projects 
Program.  Division  of  Special 
Programs,  for  projects  begiiming  after 
September  1. 1982. 

The  proposed  meetings  are  for  the 
purpose  of  panel  review,  discussion. 
evaJuation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965.  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
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agency  by  grant  apfriicants.  Because  the 
proposed  meetings  vriU  consider 
information  that  is  likely  to  disclose: 

(1)  Trade  secrets  and  commercial  or 
Hnandal  information  obtained  from  a 
person  and  privileged  or  condifential: 

(2)  Information  of  a  personal  nature 
the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy;  and 

(3)  Information  the  disclosure  of 
which  would  significantly  frustrate 
implementation  of  proposed  agency 
action: 

Pursuant  to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  Meetings, 
dated  January  15. 1978, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  pubUc  pursuant  to 
subsections  (c](4],  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  about  these 
meetings  can  be  obtained  from  Mr. 
Stephen  f.  McQeary,  Advisory 
Committee  Management  Officer.  * 
National  Endowment  for  the 
Humanities,  Washington,  D.C.  20506,  or 
call  202-724-0367.* 
Stephen  J.  McCleary, 
Advisory  Committee  Management  Officer. 

|FK  Doc.  IB-1329e  Filed  5-14-62:  8:45  am) 
BIUINQ  COOE  7S3»-01-II 


NUCLEAR  REGULATORY 
COMMISSIQH 

Adviaory  Ccimnittee  on  Reactor 
SafeguardB,  Sul>committee  on  Reactor 
Operationa  and  TMI-2  Action  Plana; 
Meeting 

The  ACRS  Combined  Subcommittees 
on  Reactor  Operations  and  1^11-2 
Action  Plans  will  hold  a  meeting  on  June 
2. 1982,  Room  762. 1717  H  Street,  NW, 
Washington,  DC.  The  Subcommittees 
will  discuss  with  members  of  the  NRC 
Staff  and  other  interested  parties  two 
proposed  regulations.  The  first  topic 
concerns  proposed  rulemaking  to  clarify 
applicability  of  the  license  conditions 
and  technical  specifications  in  an 
emergency  and  would  be  implemented 
by  adding  the  necessary  clarifications  to 
10  CFR  50,54.  "CondiUons  of  License" 
and  10  CFR  50.72,  "Notification  of 
Significant  Events".  The  other  proposed 
rule  deals  with  licensing  requirements 
for  pending  operating  Ucense 
applications.  This  rule  will  modify  10 
CFR  5034  (contenU  of  appticaUons: 
technical  inibrmation)  and  contains  the 
basic  requirements  of  NUREG-0737, 
"Clarification  of  TMI  Action  Plan 
Reqairaraflnts". 


In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
September  3a  1961  (46  FR  47903),  oral  or 
written  statements  may  be  presented  by 
members  of  the  public  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Employee  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements. 

The  entire  meeting  will  be  open  to 
public  attendance  except  for  those 
sessions  during  which  the  Subcommittee 
finds  ft  necessary  to  discuss  proprietary 
and  Industrial  Security  information.  One 
or  more  closed  sessions  may  be 
necessary  to  discuss  such  information. 
(Simshine  Act  Exemption  4).  To  the 
extent  practicable,  these  closed  sessions 
will  be  held  so  as  to  minimize 
inconvenience  to  members  of  the  public 
in  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows:  Wednesday,  June  2, 
1982 — 1:00  p.m.  until  the  conclusion  of 
business. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  will  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunlfy  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
Employee,  Mr.  Richard  K.  Major 
(telephone  202/634-1414)  between  8:15 
a.m.  and  5K)0  p.m.,  DST. 

I  have  determined,  in  accordance  with 
Subsection  10(d)  of  the  Federal 
Advisory  Committee  Act,  that  it  may  be 
necessary  to  close  some  portions  of  this 
meeting  to  protect  proprietary  and 
Industrial  Securify  information.  The 
authorify  for  such  closure  is  Exemption 
(4)  to  the  Sunshine  Act,  fi  U.S.C. 
552(cH4). 


Dated:  May  12. 1982. 
fohnCHoyk. 
Adviaoij  Committee  Management  Officer. 

(FR  Doc.  tZ-13327  PIM  »-]4-a2:  a:4S  ui| 
BIUJNO  CODE  7S«>-0t-M 


(Docket  Noe.  50-317  eiMl  31S] 

Baltimore  Gas  and  Electric  Col; 
Issuance  of  Amendments  to  Facility 
Operating  Licenses  and  NegaOve 
Oelcaration 

The  U.S.  Nudear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendments  Nos.  69  and  52  to 
Facility  Operating  Licenses  Nos.  DPR-53 
and  DPR-69.  issued  to  Baltimore  Gas 
and  Electric  Company  (the  licensee), 
which  revised  the  lic«ises  and  their 
appended  Technical  Specifications  for 
operation  of  the  Calvert  Cliffs  Nudear 
Power  Plant.  Units  Nos.  1  and  2.  The 
amendments  are  effective  as  Of  the  date 
of  issuance. 

The  amendments  au&orize  an 
increase  in  the  maximum  allowable 
number  of  fuel  assemblies  in  the  fuel 
storage  pool  from  1760  to  1830 
assemblies. 

The  application  for  the  amendments 
comphes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendments.  Notice  of 
Consideration  of  Proposed  Modification 
to  Facilities  Spent  Fuel  Storage  Pool  in 
connection  with  this  action  was 
published  in  the  Federal  Register  on 
February  4. 1982  (47  FR  5372).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
notice  of  the  proposed  action. 

The  Commission  has  prepared  an 
environitiental  impact  appraisal  of  the 
action  being  authorized  and  has 
conduded  Qiat  an  environmental  impact 
statement  for  this  particular  action  is 
not  warranted  because  there  will  be  no 
environmental  impact  attributable  to  the 
action  significantly  greater  than  that 
which  has  already  been  predicted  and 
described  in  the  Commission's  Final 
Environmental  Statement  for  the  facilify 
dated  April  1973,  and  the  action  will  not 
significaaUy  affect  the  qualify  of  the 
human  environment 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  October  30, 1881,  (2) 
Amendment  Nos.  68  and  62  to  License 
Nos.  DPR-53  and  OFR-ee.  and  (3)  the 
CoBunission's  related  Safefy  EvalBatk>n 
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and  Environmental  Impact  Appraisal. 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Pubhc  Document  Room.  1717  H  Street. 
N.W..  Washington.  D.C..  and  at  the 
Calvert  County  Library,  Prince 
Frederick,  Maryland.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington. 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  4th  day 
of  May.  1982. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Claik. 

Chief,  Operating  Reactors  Branch  *3, 
Division  of  Licensing. 

[FR  Doc  S2-13320  FOed  5-14-82:  •:4S  am] 
BiUJNG  CODE  TSM-OI-M 


(Docket  No.  50-261] 

CaroHna  Power  and  Light  Co.  (H.  B. 
Robinson  Unit  No.  2);  Exemption 

.     |l 

The  Carolina  Power  and  Light 
Company  (the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-23 
which  authorizes  operation  of  the  H.  B. 
Robinson  Plant.  Unit  No.  2.  This  license 
provides,  among  other  things,  that  it  is 
subject  to  all  rules,  regulations  and 
Orders  of  the  Commission  now  or 
hereafter  in  effect 

The  facility  comprises  one  pressurized 
water  reactor  at  the  licensee's  site 
located  in  Darlington  County,  South 
Carolina. 

n 

On  November  19, 1980,  the 
Commission  published  a  revised  10  CFR 
50.48  and  a  new  Appendix  R  to  10  CFR 
regarding  fire  protection  features  of 
nuclear  power  plants  (45  FR  76602).  This 
revised  S  50.48  and  Appendix  R  became 
elective  on  February  17. 1981.  Section 
50.48(c)  established  the  schedules  for 
satisfying  on  February  17. 1981.  Section 
50.4d(c)  established  the  schedules  for 
satisfying  the  provisions  of  Appendix  R. 
Section  UD  of  Appendix  R  contains 
Hfteen  subsections,  lettered  A  through 
O.  each  of  which  specifies  requirements 
for  a  particular  aspect  of  the  fire 
protection  features  at  a  nuclear  power 
plant  Two  of  these  fifteen  subsections 
ni.G  and  in.L  are  the  subject  of  this 
exemption  request  III.G  specified 
detailed  requirements  for  fire  protection 
of  the  equipment  used  for  safe  shutdown 
by  means  of  separation  and  barriers 
(III.G.2].  If  the  requkements  for 
separation  and  barriers  could  not  be  met 
in  an  area,  alternative  safe  shutdown 
c«p«bility,  independent  of  that  area  and 


equipment  is  that  area,  was  required 
(m.G.3)andin.L" 

Section  50.48(c)  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  within  a 
specified  time  from  the  effective  date  of 
this  fire  protection  rule.  February  17, 
1981.  except  for  modifications  to  provide 
alternative  safe  shutdown  capability. 
These  latter  modifications  (III.G.3  and 
III.L)  require  NRC  review  and  approval 
Hence,  {  50.48(c)  requires  their 
completion  within  a  certaim  time  Eifter 
NRC  approval.  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capability  was  specified  as  March  19, 
1981. 

By  letter  dated  March  11, 1981,  as 
amended  June  30, 1981,  October  15, 1981 
and  March  1. 1982.  Carolina  Power  and 
light  requested  exemptions  from  10  CFR 
50.48(c)  with  respect  to  the  requirements 
of  Section  III.G  and  III.L  of  Appendix  R 
as  follows: 

(1)  Extend  from  March  19. 1981.  to 
March  10, 1982,  the  date  for  submittal  of 
plans  and  schedules  to  achieve 
compliance  with  IILG.2  required  by 

§  50.48(c)(5); 

(2)  Extend  from  March  19, 1981.  to 
March  la  1982.  the  date  for  filing 
additional  exemptions  from  Section  III.G 
and  III.L  pursuant  to  SS  50.12(a)  and 
50.48(c)(6): 

(3)  Extend  from  March  19. 1981.  to 
March  10. 1982.  the  date  for  submittal  of 
design  descriptions  of  alternative  or 
dedicated  shutdown  systems  to  comply 
with  Section  III.G.3  and  IHL  if  such  are 
necessary;  and 

(4)  Extend  from  February  17. 1981.  to 
March  10, 1982.  the  date  from  which  the 
installation  schedules  established  in 

§  5a48(c)  (2)  and  (3)  are  calculated. 

When  this  Fire  Protection  Rule  was 
approved  by  Ike  Conunission.  it  was 
understood  that  the  time  required  for 
each  Ucensee  to  re-examine  those 
previously-approved  configurations  at 
its  plant  to  determine  whether  they  meet 
the  requirements  of  Section  m.G  of 
Appendix  R  to  10  CFR  50  was  not  well 
know  and  would  vary  depending  upon 
the  degree  of  conformance.  For  each 
item  of  non-conformance  that  was 
found,  a  fire  haxards  analysis  had  to  be 
performed  to  determine  whether  the 
existing  configuration  provided 
sufficient  fire  protection.  If  it  did,  a  basis 
had  to  be  formulated  for  an  exemption 
request.  If  it  did  not  modifications  to 
either  meet  the  requirements  of 
Appendix  R  or  to  provide  some  other 
acceptable  configuration,  that  could  be 
justified  for  an  exemption,  had  to  be 
designed  Where  fire  protection  features 


alone  could  not  ensure  protection  of  safe 
shutdown  capability,  alternative  safe 
shutdown  capability  had  to  be  designed 
as  required  by  section  in.G.3  and  IILL  of 
Appendix  R.  Depending  upon  the 
extensiveness  and  number  of  the  areas 
involved,  the  time  required  for  this  re- 
examination, reanalysis  and  redesign 
could  vary  from  a  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one.  short-term  date 
for  all  licensees  in  the  interest  of 
ensuring  a  best-effort  expedited 
completion  of  compliance  with  the  Fire 
Protection  rule,  recognizing  that  there 
would  be  a  number  of  licensees  who 
could  not  meet  these  time  restraints  but 
who  could  then  request  appropriate 
rehef  through  the  exemption  process. 
Licensees  for  44  of  the  72  plants  to 
which  Appendix -R  appUes  (plants  with 
an  operating  license  issued  prior  to 
January  1. 1979)  have  requested  such 
schedidar  relief. 

The  licensees  for  the  remaining  28 
plants  made  submittals  to  meet  the 
schedular  requirements  of  5a48(c).  All 
of  these  submittals,  however,  were 
deficient  in  some  respect  In  general, 
much  of  the  information  requested  in  a 
generic  letter  (81-12)  dated  February  20, 
1981,  to  the  licensees  of  all  72  plants, 
was  not  provided.  Therefore,  additional 
time  is  being  used  to  complete  those 
submittals  also. 

m 

Prior  to  the  issuance  of  Appendix  R. 
R  B.  Robinson  Unit  2  had  been 
reviewed  against  the  criteria  of 
Appendix  A  to  the  Branch  Technical 
Position  9.5-1  (BTP  9.5-1).  The  BTP  9.5-1 
was  developed  to  resolve  the  lessons 
learned  from  the  fire  at  Browns  Ferry 
Nuclear  Plant  It  is  broader  in  scope 
than  ^pendix  R,  formed  the  nucleus  of 
the  criteria  developed  further  in 
Appendix  R  and  in  its  present  revised 
form  constitutes  the  section  of  the 
Standard  Review  Plan  used  for  the 
review  of  appUcationa  for  construction 
permits  and  operating  Ucenses  of  new 
plants.  The  review  was  completed  by 
the  NRC  staff  and  its  fire  protection 
consultants  and  a  Fire  Protection  Safety 
Evaluation  (FPSER)  was  issued.  A  few 
items  remained  unresolved.  Further 
discourse  between  the  Ucensee  and  the 
NRC  staff  resulted  in  resolution  of  these 
items  as  documented  in  two 
supplements  to  the  FPSER.  The  FPSER 
and  its  supplements  supported  the 
issuance  of  amendments  to  the 
operating  licenses  of  H.  B.  Robinson 
Unit  1*  which  required  modifications  to 


•  Note  mx  providet  the  critvta  tor  IILGJ. 


*K  a  RobinMn  Unit  >-Opef«gqg  licenae  DPR- 
23,  AmendinMit  SI  mipported  Iqr  FPSER  inaed  ' 
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be  made  to  plant  physical  features, 
systems,  and  administrative  controls  to 
meet  the  criteria  of  Appendix  A  to  BTP 
9.5-1.  All  of  these  modifications  have 
been  completed.  Therefore,  the  H.  B. 
Robinson  Unit  1  has  been  upgraded  to  a 
high  degree  of  fire  protection  already 
and  the  extensive  reassessment 
involved  in  this  request  for  additional 
time  ii  to  quantify,  in  detail  the 
differences  between  what  was  recently 
approved  and  the  specific  requirements 
of  Section  III.G  to  Appendix  R  to  10  CFR 
50. 

Based  on  the  above  considerations, 
we  find  that  the  licensee  has  completed 
a  substantial  part  of  the  fire  protection 
features  ^  H.  B  Robinson  Unit  2  in 
conformance  with  the  requirements  of 
the  Fire  Protection  Rule  and  is  applying 
significant  effort  to  complete  the 
reassessment  of  any  remaining 
modifications  which  might  be  necessary 
for  strict  conformance  with  Section 
III.G.  We  find  that  because  of  the 
already-completed  upgrading  of  these 
facilities,  there  is  no  undue  risk  to  the 
health  and  safety  of  the  public  involved 
with  continued  operation  until  the 
completion  of  this  reassessment  on  June 
30, 1982.  Therefore,  an  exemption  should 
be  granted  to  allow  such  time  for 
completion.  However,  because  we  have 
found  that  most  submittals  of  this 
reanalysis  to  date  fitjm  other  licensee* 
have  not  been  complete;  that  is,  not  all 
of  the  information  requested  by  Generic 
Letter  81-12  dated  February  20, 1981, 
was  provided,  we  are  adding  a  condition 
to  this  exemption  that  requires  all  such 
information  to  be  submitted  by  the  date 
granted. 

IV 

Accordingly,  die  Ccnnmission  has 
determined  that  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  the  following  exemptions 
with  respect  to  the  requirements  of 
Section  III.G  of  Appendix  R  to  10  CFR 
50: 

(1)  The  date,  March  19, 1981,  for 
submittal  of  plants  and  schedules  to 
achieve  compliance  as  required  by 

§  50.48(c)(5)  is  extended  to  March  10. 
1982; 

(2)  The  date.  March  19. 1981  for  filing 
exemption  requests  pursuant  to 

S  50.4iB(c)(6)  which  include  a  tolling 
provision  is  extended  to  March  10, 1982; 

(3)  The  date,  March  19. 1981,  for 
submittal  of  design  descriptions  of 


February  28, 197&  Supplement  1  to  FFSEK  iacuad 
Fabniaiy  21,  tsaa  SupplemeBt  i  to  FFSBR  iMued 
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alternative  or  dedicated  shutuuwn 
systems  to  comply  with  section  1I1.G.3 
and  mX  as  required  by  S  50.48(c)(5)  is 
extended  to  March  10, 1982; 

(4)  The  date.  February  17, 1981.  from 
which  the  installation  schedules 
established  in  S  50.48(c)  (2)  and  (3)  are 
calculated,  is  extended  to  March  10. 
1982; 

Provided  the  following  conditions  are 
met 

(1)  Reqaests  for  exemption  pursuant 
to  §  50.48(c)  (6)  must  include: 

(a)  A  concise  statement  of  the  extent 
of  the  exemption; 

(b)  A  concise  description  of  the 
proposed  alternative  design  features  ' 
related  to  assuriivg  post-fire  shutdown 
capability;  and 

(c)  A  sound  technical  basis  that 
justifies  the  proposed  alternative  in 
terms  of  protection  afforded  to  post-fire 
shutdown  capability,  degree  of 
enhancement  in  fire  safety  by  full 
compliance  with  III.G  requirements,  or 
the  detriment  to  plant  incurred  by  full 
compliance  with  IHG  and  III.L  A  simple 
statement  that  the  feature  for  which  the 
exemption  is  requested  was  previously 
approved  by  the  staff  is  not  suffident  A 
simple  assertion  that  in  the  licensee's 
judgment  the  feature  for  which  the 
exemption  Is  requested  is  adequate  fire 
protection  is  not  sufficient. 

(2)  The  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  te  comidy  with  Section  IILCS 
and  DLL,  as  required  by  {  50.4a(c)(5) 
shall  include  a  point-by-point  response 
to  each  item  in  Section  B  of  Enclosure  1 
to  generic  letter  81-12  dated  February 
20, 1981.  and  to  each  iton  in  Enclosure  2 
to  Generic  Letter  81-12,  dated  February 
20, 1981. 

If  the  license*  does  not  meet  the 
above  conditioDS,  the  licensee  will  be 
found  in  violation  of  10  CFR  50.48(c) 
even  though  the  submittal  may  be  made 
within  the  time  limit  granted  by  the 
exemption.  U  such  a  violation  occurs, 
imposition  of  a  dvil  penalty  will  be 
considered  under  Section  234  of  tiie 
Atomic  Energy  Act  as  amended  Such  a 
violation  will  be  a  continuing  one 
beginning  with  the  date  set  in  the 
exemption  for  submittal  and  terminating 
when  all  inadequades  are  corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  staff,  caused  by  the 
workload  assodated  with  reviewing  all 
of  the  submittals  falling  due  near  the 
same  time,  will  not  relieve  the  licensee 
of  the  responsibility  for  completeness  of 
the  submittal  nor  will  such  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated. 

The  NRG  staff  has  determined  that  the 
granting  of  this  exemption  will  not  result 


in  any  significant  enviionmental  impact 
and  that  pursuant  to  10  CFR  51.5(d)(4) 
an  environmental  impact  statement  or 
negative  dedaration  and  environmental 
impact  appraisal  need  not  be  prepared 
in  connection  with  this  action. 

Dated  at  Bethesda,  Maryland  this  10th  day 
ofMaylSBZ. 

Harold  R.  Denton, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  aZ-133Zl  Filed  S-14-82: 8:45  tin) 
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[Docket  Nos.  50-250  and  50-2S1] 

Florida  Power  and  LIgM  Co.  (Tuilcey 
Point  Plant,  Unit  Nos.  3  and  4); 
Exemption 

I 

The  Florida  Power  and  Light 
Compemy  (the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-31 
and  DPR-41  which  authorize  operation 
of  the  Turkey  Point  Plant  (TTP),  Unit 
Nos.  3  and  4.  These  licenses  provide, 
among  other  things,  that  they  are  subject 
to  all  mles,  regulations  and  Orders  of 
the  Commission  now  or  hereafter  in 
effect 

The  facility  comprises  two 
pressurized  water  reactors  at  the 
licensee's  site  located  in  Dade  County. 
Florida. 

n 

On  November  19, 1980.  the 
Commisison  published  a  revised  10  CFR 
50.48  and  a  new  Appendix  R  to  10  CFR 
50  regarding  fire  protection  features  of 
nuclear  power  plants  (45  FR  76602).  The 
revised  50.48  and  Appendix  R  became 
effective  on  February  17, 1961.  Section 
50.48(c)  established  the  schedules  for 
satisfying  the  provisions  of  Appendix  R. 
Section  in  of  appendix  R  contains 
fifteen  subsections,  lettered  A  through 
O,  each  of  which  specifies  requirements 
for  a  particular  aspect  of  the  fire 
protection  features  at  a  nudear  power 
plant  One  of  these  fifteen  subsections 
III.G.,  is  the  subject  of  this  exemption 
request  IILG.  specifies  detailed 
requirements  for  fire  protection  of  the 
equipm^t  used  for  safe  shutdown  by 
means  of  separation  and  barriers 
(III.G.2).  li  the  requironents  for 
separation  and  barriers  could  not  be  met 
in  an  area,  alternative  safe  shutdown 
capability,  independent  of  that  area  and 
equipment  in  tlut  area,  was  required 
(III.G.3). 

Section  50.48(c)  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  within  a 
specified  time  from  the  efiieotive  date  of 


this  fire  protection  rule,  February  17. 
1981,  except  for  modifications  to  provide 
alternative  safe  shutdown  capability. 
These  latter  modifications  flll.GJ) 
require  NRC  review  and  approval. 
Hence,  §  50.48(c)  requires  their 
completion  within  a  certain  time  after 
NRC  approval.  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capability  was  specified  as  March  19. 
1981. 

By  letter  dated  March  19. 1981.  Florida 
Power  and  Light  requested  exemptions 
from  10  CFR  50.48(c)  with  respect  to  the 
requirements  of  section  IILG  of 
Appendix  R  as  follows: 

1.  With  respect  to  the  requirements  of 
section  III.G.2  and  nLG.3  of  Appendix  R 
FPL  requests  that  the  Commission 
exempt  it  from  the  reuqirements  of 
S  51.48(c)  as  follows: 

(a)  Extend  from  March  19. 1981  for  six 
months  the  date  for 

(1)  Submittal  of  plans  and  schedules 
and/or  design  descriptions  for  any 
modifications  necessary  to  achieve 
compliance  with  sections  IILG.2  and 
III.G.3  of  Appendix  R  for  the  Auxiliary 
Building  Corridor  and  the  Cable 
Spreading  Room; 

(2)  Filing  requests  for  additional 
exemptions  fitjm  Sections  IILG.2  and 
IILG.3  of  Appendix  R  for  the  Auxiliary 
Building  Corridor  and  the  Cable 
Spreading  Room  pursuant  to  10  CFR 
50.12(a)  and  50.48(c)(6). 

(b)  Extend  from  March  19. 1981  for  six 
months  the  date  for  submittal  if 
applicable,  of  design  descriptiona  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  section  III.G. 

2.  With  respect  to  section  IILG.2  and 
III.G.3  of  Appendix  R,  FPL  requests 
exemption  from  the  requirements  of 
those  sections  for  those  areas  of  the 
plant  which  have  been  already  reviewed 
and  approved  by  the  Commission  as 
shown  by  the  NRCs  Fire  Protection 
Safety  Evaluation  Report  (SER)  for 
Turkey  Point  Units  3  and  4.  as  amended. 

(a)  Should  the  Commission  deny  FPL's 
request  for  such  exemption,  extend  the 
date  for  submittal  of  plana  and 
schedules  and/or  design  descriptions 
necessary  to  achieve  compliance  with 
the  requirements  of  III.G.2  and  III.G.3  for 
a  period  of  twelve  months  following  the 
date  of  such  deniaL ' 
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'  Based  an  our  November  9. 1861  denial  of  your 
requested  exemption,  proposing  section  in.G.2  and 
in.G.3  criteria  not  be  applied  to  the  remainder  of  the 
plant,  we  understand  that  your  requested  date  for 
■ubmitting  justiriable  exemption  baaea  is  November 
9.1982. 


When  this  Fire  Protection  Role  was 
approved  by  the  Commission,  it  was 
understood  that  the  time  required  for 
each  licensee  to  re-examine  those 
previously-approved  configurations  at 
its  plant  to  determine  whether  they  meet 
the  requirements  of  Section  IILG  of 
Appendix  R  to  10  CFR  Part  50  was  not 
well  known  and  would  vary  depending 
upon  the  degree  of  conformance.  For 
each  item  of  non-confoimance  that  was 
found,  a  fire  hazards  analysis  had  to  bt 
performed  to  determine  whether  the 
existing  configuration  provided 
sufficient  fire  protection.  If  it  did.  a  basis 
had  to  be  formulated  for  an  exemption 
request  If  it  did  not.  modifications  to 
either  meet  the  requirements  of 
Appendix  R  or  to  provide  some  oAer 
acceptable  configuration,  that  could  be 
justified  for  an  exemption,  has  to  be 
designed.  Where  fire  protection  features 
alone  could  not  ensure  protection  of  safe 
shutdown  capability,  alternative  safe 
shutdown  capabifity  had  to  be  designed 
as  required  by  Section  ni.G.3  of 
Appendix  R.  Depending  upon  the 
extensiveness  and  number  of  the  areas 
involved,  the  time  required  for  this  re- 
examination, reanalysis  and  redesign 
could  vary  from  a  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one,  short-term  date 
for  all  licensees  in  the  interest  of 
ensuring  a  best-effort,  expedited 
completion  of  compliance  with  the  Fire 
Protection  Rule,  recognizing  that  there 
would  be  a  number  of  bcensees  who 
could  not  meet  these  time  restraints  bat 
who  could  then  request  appropriate 
relief  through  the  exemption  process. 
Licensees  for  44  of  the  72  plants  to 
which  Appendix  R  applies  (plants  with 
an  operating  license  issued  prior  to 
January  1. 1979)  have  requested  such 
schedular  relief. 

The  licensees  for  the  remaining  28 
plants  made  submittals  to  meet  the 
schedular  requirements  of  J  50.48(c).  All 
of  these  submittals,  however,  were 
deficient  in  some  respects.  In  general, 
much  of  the  information  requested  in  a 
generic  letter  (81-12)  dated  February  2a 
1981.  to  all  licensees  of  all  72  plants, 
was  not  provided.  Therefore,  additional 
time  is  being  used  to  complete  those 
submittals  tdsa 

m 

Prior  to  the  issuance  of  Appendix  R, 
the  Turicey  Point  Units  had  been 
reviewed  against  the  criteria  of 
Appendix  A  to  the  Branch  Technical 
Position  9.5-1  (BTP  9.5-1).  The  BTP  9.S-1 
was  developed  to  resolve  the  lessons 
learned  bom  the  fire  at  Browns  Ferry 
Nuclear  Plant  It  is  broader  in  scope 
than  Appendix  R,  formed  the  nucleus  of 
the  criteria  developed  further  in 


Appendix  R  and  in  its  presoit  revised 
form  constitutes  the  section  of  the 
Standard  Review  Plan  used  for  the 
review  of  applications  for  constroctiaa 
permits  and  operating  licenses  of  new 
plants.  The  review  was  coD^)leted  by 
the  NRC  staff  and  its  fire  protection 
consultants  and  a  Fire  I^tection  Safety 
Evaluation  (FPSER)  was  issued  A  few 
items  remained  miresolved.  Further 
discourse  between  the  licensee  and  die 
NRC  staff  resulted  in  resohition  of  aH 
items  except  ahanative  Safe  ShntdowB 
wfaidiistfaie  snbject  of  this  exemption. 
The  FPSER  and  its  supplements 
supported  the  issuance  of  amendments 
to  the  oi>erating  licenses  of  Turkey  Point 
Units  *  which  required  modifications  to 
be  made  to  plant  physical  features, 
systems,  and  administrative  controls  to 
meet  the  criteria  of  Appendix  A  to  BTP 
9.5-1.  All  of  these  modifications  have 
been  completed.  Therefore,  the  Turkey 
Point  Units  have  been  upgraded  to  a 
high  degree  of  fire  protection  already 
and  the  extensive  reassessment 
involved  in  this  request  for  additiona] 
time  is  to  quantify,  in  detail  the 
differences  between  what  was  recentfy 
approved  and  the  specific  requirements 
of  section  IILG  to  Appendix  R  of  10  CFR 
Part  50. 

Based  on  the  above  considerations, 
we  find  that  the  licensee  has  completed 
a  substantial  part  of  the  fire  protection 
features  at  Turkey  Point  Mant  Units  3 
and  4  in  conformance  with  the 
requirements  of  the  Fire  Protection  Rule 
and  is  applying  significant  effcul  to 
complete  the  reassessment  of  any 
remaining  modifications  which  mi^t  be 
necessary  for  strict  conformance  with 
section  IILG.  We  find  that  because  of 
the  already-con^}leted  upgrading  of 
these  facilities,  there  is  no  undue  risk  to 
the  health  and  safety  of  the  public 
involved  with  continued  operation  until 
the  completion  of  this  reassessment  on 
June  3a  1982.  Therefore,  an  exemption 
should  be  granted  to  allow  such  time  for 
completion.  The  Commission  is  granting 
an  extension  until  July  1. 1962.  This  date 
is  based  upon  the  response  of  all  the 


*•.  A.  Scfawenoar  to  R.  B.  Ulu%  dated  Much  21. 
1979,  Amendment*  4S  and  37  to  Facility  Operatic 
License  Nos.  DPR-Sl  and  DPR-41  and  supportina 
FPSER. 

b.  &  Varga  to  R.  K  Ukrlg  dalMl  April  IS.  MSI 
AnMndments  84  and  78  to  Fadttty  Optr«tii« 
License  Nos.  OPR-31  and  Dnt-41  apdating  the  Fii« 
Protection  Technical  Specificatiana  to  tochtda 
modifications  and  reqoirementi  of  Appendix  R  to  M 
CFR  Part  sa 

c  a.  Marga  to  R.  B.  Uhr^  dated  Jaouaiy  28^ : 
completed  our  review  of  modificatkMa  at 
designated  in  our  FPSER  dalad  Marck  21. 1879. 

d.  A.  Schweocer  to  R.  E.  Uhrig  dated  April  8.  i. 

Review  and  Sutus  of  Fire  Protection  modificatioaa. 

e.  S.  Varga  to  R.  E  Uhrig  dated  July  9, 198a 
Review  and  Statu*  of  Fire  Protection  modificatiana. 
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licensees  with  regard  to  the  time  needed 
to  perform  the  reassessment  required 
and  the  redesign  of  plant  features  if 
necessary.  All  but  a  few  licensees 
indicated  submittal  dates  prior  to  July  1. 
1982.  and  many  have  ah^ady  made  their 
submittals.  On  this  basis,  we  cannot 
Hnd  that  your  proposed  schedule 
exhibits  your  best  effort  in  meeting  the 
requirements  of  10  CFR  S0.48(c)  and 
Appendix  R  to  10  CFR  sa  Therefore,  in 
the  judgment  of  the  Commission,  the 
time  elapsed  from  November  19, 1980, 
when  the  Fire  Protection  Rule  was 
published,  until  )uly  1. 1982,  allows 
adequate  time  for  you  to  complete  your 
submittal  However,  because  we  have 
found  that  most  submittals  of  this 
reanalysis  to  date  from  other  licensees 
have  not  been  complete;  that  is,  not  all 
of  the  information  requested  by  Generic 
Letter  81-12  dated  February  2a  1981. 
was  provided,  we  are  adding  a  condition 
to  this  exemption  that  requires  all  such 
information  to  be  submitted  by  the  date 
granted. 

IV 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  Is 
otherwise  in  the  public  interest  and 
hereby  grants  the  following  exemptions 
with  respect  to  the  requirements  of 
section  nLG.  of  Appendix  R  to  10  CFR 
Part  50: 

(1)  The  date,  March  19, 1981,  for 
submittal  of  plans  and  schedules  to 
achieve  compliance  as  required  by 

S  5a48(c)(5)  is  extended  to  July  1. 1982: 

(2)  The  date,  March  19, 1981  for  filing 
exemption  requests  pursuant  to 

9  50.48(c)(6)  which  includes  a  tolling 
provision  is  extended  to  July  1, 1982; 

(3)  The  date,  March  19, 1981.  for 
submittal  of  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  section  nLG.3. 
as  required  by  9  50.48(c)(5)  is  extended 
to  July  1, 1982;  and 

(4)  The  date,  February  17, 1981,  from 
which  the  installation  schedules 
established  in  9  50.46(c)  (2)  and  (3)  are 
calculated,  is  extended  to  July  1. 1982; 

Although  item  4  is  not  in  your 
exemption  request  it  is  implied  in  the 
request  for  items  1,  2,  and  3. 

Provided  the  following  conditions  are 
met: 

(1)  Requests  for  exemption  pursaant 
to  S  50.48(c)(e)  must  include: 

(a)  A  concise  statement  of  the  extent 
of  the  exemption: 

(b)  A  concise  description  of  the 
pcoposed  alternative  design  features 
related  to  assuring  post-fire  shutdown 
capability:  and 


I      (c)  A  sound  technical  basis  that 
justifies  the  proposed  alternative  in 
terms  of  protection  afforded  to  post-fire 
shutdown  capability,  degree  of 
enhancement  in  fire  safety  by  full 
compliance  with  IHG  requirements,  or 
the  detriment  to  plant  safety  incurred  by 
full  compliance  with  in.G.  A  simple 
statement  that  the  feature  for  which  the 
exemption  is  requested  was  previously 
approved  by  the  steff  is  not  sufficient  A 
simple  assertion  that  in  the  licensee's 
judgment  the  feature  for  which  the 
exemption  is  requested  is  adequate  fire 
protection  is  not  sufficient 

(2)  The  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  section  III.G.3.. 
a  required  by  9  50.48(c)(5)  shall  include 
a  point-by-point  response  to  each  item 
in  Section  8  of  Enclosure  1  to  generic 
letter  81-12  dated  February  2a  1981.  and 
to  each  item  in  Enclosure  2  to  Generic 
Letter  81-12.  dated  February  20, 1981. 

If  the  licensee  does  not  meet  the 
above  conditions,  the  licensee  will  be 
found  in  violation  of  10  CFR  5a46(c) 
even  though  the  submittal  may  be  made 
within  the  time  limit  granted  by  the 
exemption.  If  such  a  violation  occurs, 
imposition  of  a  dvil  penalty  will  be 
considered  under  section  234  of  the 
Atomic  Energy  Act  as  amended.  Such  a 
violation  will  be  a  continuing  one 
beginning  with  the  date  set  in  the 
exemption  for  submittal  and  terminating 
when  all  inadequacies  are  corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  staff,  caused  by  the 
work-load  associated  with  reviewing  all 
of  the  submittals  falling  due  near  the 
same  time,  will  not  relieve  the  licensee 
.  of  the  res]}onsibility  for  completeness  of 
'  the  submittal,  nor  will  such  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated. 

The  NRC  staff  has  determined  that  the 
granting  of  this  exemption  will  not  result 
in  any  significant  environmental  impact 
and  that  pursuant  to  10  CFR  51.5(d)(4) 
an  environmental  impact  statement  or 
negative  declaration  and  environmentel 
impact  appraisal  need  not  be  prepared 
in  connection  with  this  action. 

Dated  at  Bethesda,  Maryland,  this  10th  day 
of  May.  1982. 

For  the  Nuclear  Regulatory  Commissioa 
Harold  R.  Danton. 
Director.  Office  of  Nuclear  Reactor 
I  Regulation. 

'    [FR  Doc  a»-13S23F1Mfr-14-B2;  8:45  un| 
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[Dockat  No*.  SO-213.  S0-24S  and  50-3361 

Connecticut  Yankee  Atomic  Power 
COn  vt  al^  Exemption 


In  the  matter  of  Connecticut  Yankee 
Atomic  Power  Company;  The 
Connecticut  Light  and  Power  Company. 
The  Hartford  ^ectric  Light  Company. 
Western  Massachusetts  Electric 
Company,  and  Northeast  Nuclear 
Energy  Company  (Haddam  Neck  Plant 
and  Millstone  Nuclear  Power  Station. 
Unit  Nos.  1  and  2). 

The  Connecticut  Yankee  Atomic 
Power  Company  (CYAPCO)  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-61  which 
authorizes  operations  of  the  Haddam 
Neck  Plant  Northeast  Nuclear  Energy 
Company,  et  al.  (NNECO)  (the  licensee) 
is  the  holder  of  Provisional  Operating 
License  No.  DPR-21  and  Facility 
Operating  License  No.  Dra-65  which 
authorizes  operation  of  Millstone 
Nuclear  Power  Stetion.  Units  No.  1  and 
2.  These  licenses  provide,  among  other 
things,  that  they  are  subject  to  all  rules, 
regulations  and  Orders  of  the 
Commission  now  or  hereafter  in  effect 

The  Haddam  Neck  Plant  comprises  a 
pressurized  water  reactor  located  in 
Middlesex  County,  Connecticut 
Millstone  Station.  Units  No.  1  and  2 
comprise  boiling  and  prerssurized  water 
reactors,  respectively,  located  in 
Waterford.  Connecticut 

n 

On  November  19, 1980,  the 
Commission  published  a  revised  Section 
10  CFR  50.48  and  a  new  Appendix  R  to 
10  CFR  SO  regarding  fire  protection 
features  of  nuclear  power  plants  (45  FR 
76602).  The  revised  9  50.48  and 
Appendix  R  became  effective  on 
February  17, 1981.  Section  5a48(c) 
established  the  schedules  for  satisfying 
the  provisions  of  Appendix  R.  Section  III 
of  Appendix  R  contains  fifteen 
subsections,  lettered  A  through  O,  each 
of  which  specifies  requirements  for  a 
particular  aspect  of  the  fire  protection 
features  at  a  nuclear  power  plant  One 
of  these  fifteen  subsections  III.G.,  is  the 
subject  of  this  exemption  request  in.G 
specifies  detailed  requirements  for  fire 
protection  of  the  equipment  used  for 
safe  shutdown  by  means  of  separation 
and  barriers  (III.G.2).  If  the  requirements 
for  separation  and  barriers  could  not  be 
met  in  an  {irea,  alternative  safe 
shutdown  capability,  independent  of 
that  area  and  equipment  in  that  area, 
was  required  (III.G.3).' 


■  IILL.  ipedfiM  tli8  criteria  for  maating  ni.G.S.  and 
is  included  in  th«  NNECO  (chedular  aKsmption 
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Section  50.48(c]  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  wthin  a 
specified  time  from  the  effective  date  of 
this  fire  protection  rule,  February  17, 
1981,  except  for  modifications  to  provide 
alternative  safe  shutdown  capability. 
These  latter  modifications  (III.G.3) 
require  NRC  review  and  approval. 
Hence,  9  50.48(c)  requires  their 
completion  within  a  certain  time  after 
NRC  approval.  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capability  was  specified  as  March  19. 
1981. 

By  letter  dated  March  19, 1981,  as 
amended  June  23, 1981,  November  6, 
1981  and  January  15, 1982,  CYAPCO  and 
NNECO  requested  exemptions  from  10 
CFR  50.48(c)  with  respect  to  the 
requirements  of  Section  IILG  of 
Appendix  R  as  follows: 

(1)  Extend  from  March  19, 1981,  to 
March  1, 1982,  the  date  for  submittal  of 
plans  and  schedules  to  achieve 
compliance  with  in.G.2  required  by 

S  50.48(c)(5); 

(2)  Extend  from  March  19, 1981.  to 
March  1. 1982.  the  date  for  filing 
additional  exemptions  from  section 
III.G.2  pursuant  to  H  50.12(a)  and 
50.48(c)(6); 

(3)  Extend  from  March  19, 1981,  to 
March  1, 1982,  the  date  for  submittal  of 
design  dwcriptions  of  alternative  or 
dedicatsd  shutdown  systems  to  comply 
with  section  in.G.3,  if  such  are 
necessary;  and 

(4)  Extend  from  February  17, 1981,  to 
March  1, 1982,  the  date  from  which  the 
installation  schedules  established  in 

§  50.48(c)(2)  and  (3)  are  calculated. 

When  Ais  Fire  Protection  Rule  was 
approved  by  the  Commission,  it  was 
understood  that  the  time  required  for 
each  licensee  to  re-examine  those 
previously-approved  configurations  at 
its  plant  to  determine  whether  they  meet 
the  requirements  of  section  III.G  of 
Appendix  R  to  CFR  50  was  not  well 
known  and  would  vary  depending  upon 
the  degree  of  conformance.  For  each 
item  of  non-conformance  that  was 
found,  a  fire  hazards  analysis  had  to  be 
performed  to  determine  whether  the 
existing  confirmation  provided 
sufficient  fire  protection.  If  it  did,  a  basis 
had  to  be  formulated  for  an  exemption 
request  If  it  did  not,  modifications  to 
either  meet  the  requirements  of 
Appendix  R  or  to  provide  some  other 
acceptable  configuration,  that  could  be 
justified  for  an  exemption,  had  to  be 
designed.  Where  fire  protection  featuires 
alone  could  not  ensure  protection  of  safe 


shutdown  capability,  alternative  safe 
shutdown  capability  had  to  be  designed 
as  required  by  section  IILG.3  of 
Appendix  R.  Depending  upon  the 
extensiveness  and  number  of  the  areas 
involved,  the  time  required  for  this  re- 
examination, reanalysis  and  redesign 
could  vary  fivB  ■  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one,  short-term  date 
for  all  licensees  in  the  interest  of 
ensuring  a  best-effort,  expedited 
completion  of  compliance  *vith  the  Fire 
Protection  Rule,  recognizing  that  there 
would  be  a  number  of  licensees  who 
could  not  meet  these  time  restraints  but 
who  could  then  request  appropriate 
relief  through  the  exemption  process. 
Licensees  for  44  of  the  72  plants  to 
which  Appendix  R  applies  (plants  with 
an  operating  license  issued  prior  to 
January  1, 1979)  have  requested  such 
schedtdar  relief. 

The  licensees  for  the  remaining  28 
plants  made  submittals  to  meet  the 
schedular  requirements  of  i  50.48(c).  All 
of  these  submittals,  however,  were 
deficient  in  some  respects.  In  general, 
much  of  the  infoimation  requested  a  in 
generic  letter  (81-12)  dated  February  20, 
1981,  to  the  licensees  of  all  72  plants, 
was  not  provided.  Therefore,  additional 
time  is  being  Hsed  to  complete  those 
submittals  also. 

in 

Prior  to  the  issBance  of  Appendix  R, 
the  Haddam  Neck  Plant  and  the 
Millstone  Units  No.  1  and  2  have  been 
reviewed  against  the  criteria  of 
Appendix  A  to  the  Branch  Technical 
Position  9.5-1  (BTP  9.5-1).  The  BTP  9.5-1 
was  developed  to  resolve  the  lesson 
learned  from  the  fire  at  Browns  Ferry 
Nuclear  Plant  It  is  broader  in  scope 
than  Appendix  R,  formed  the  nucleus  of 
the  criteria  developed  further  in 
Appendix  R  and  in  its  present  revised 
form  constitutes  the  section  of  the 
Standard  Review  Plan  used  for  the 
review  of  applications  for  construction 
permits  and  operating  licenses  of  new 
plants.  The  review  was  completed  by 
the  NRC  staff  and  its  fire  protection 
consultants  and  Rre  Protection  Safety 
Evaluation  Reports  (FPSER)  are  issued. 
A  few  items  remained  unresolved. 
Further  discourse  between  Ae  licensees 
€md  the  NRC  staff  resulted  in  resolution 
of  all  items  except  for  requirements 
related  to  alternative  safe  shutdown 
capability  as  documented  in 
supplements  to  the  FPSERs.  The  FPSERs 
and  their  supplements  supported  the 
issuance  of  amendments  to  the 
operating  licenses  for  *  the  Haddam 


Neck  Plant  and  Millstone  Unit  Nos.  1 
and  2  which  required  modificationis  to 
be  made  to  plant  physical  featives. 
systems,  and  administrative  controls  to 
meet  the  criteria  of  Appendix  A  to  BTP 
9.5-1.  All  of  these  modifications  have 
been  completed.  Therefore,  these  plants 
have  been  upgraded  to  a  high  degree  of 
fire  protection  already  and  the  extensive 
reassessment  involved  in  tiie  request  for 
additional  time  is  to  quantify,  in  detail, 
the  differences  between  what  was 
recently  approved  and  the  specific 
requirements  of  section  IILG  to 
Appendix  R  of  10  CFR  50  and  to 
proposed  modifications  in  conformance 
with  Appendix  R  for  areas  requiring 
alternative  safe  shutdown  or  justify  and 
request  specific  exemptions. 

The  licensees  also  stated  in  the 
request  for  exemption  that  all  other 
subsections  of  Appendix  R  would  be 
met  on  the  schedules  required  by  10  CFR 
5a48(c).  As  mentioned  earlier  there  are 
14  other  subsections  which  contain 
criteria  for  other  aspects  of  fire 
protection  features.  One  of  these, 
section  IILL..  provides  the  criteria  for 
Alternative  Safe  Shutdown  capability 
and.  thus,  affects  the  final  reassessmeat 
and  redesign,  if  necessary,  of  this 
feature  at  these  planU.  Nevertheless, 
this  means  that  compliuice  with  the 
remaining  applicable  sections  of 
A^iendix  R  have  been  or  will  be 
completed  on  or  before  the 
implamantotton  dates  required  by  the 
Fire  Protection  Rote. 

Based  on  the  above  considerations, 
we  find  that  the  licensees  have 
completed  a  substantial  part  of  the  fire 
protection  features  at  the  Haddam  Nedc 
and  the  Millstone  Units  No.  1  and  2 
plants  in  conformance  with  the 
requirements  of  the  Fire  Protection  Rule 
and  are  applying  significant  effort  to 
complete  the  reassessment  of  any 
remaining  modifications  which  might  be 
necessary  for  strict  conformance  witti 
section  in.G.  We  find  that  because  of 
the  already-completed  upgrading  of 
these  facilities,  there  is  no  undue  risk  to 
the  health  and  safefy  of  the  public 
involved  with  continued  operation  ontil 
the  completion  of  ttiis  reassessment 
Therefore,  an  exemption  should  be 
granted  to  allow  such  time  for 
completion.  However,  because  we  have 
found  that  most  submittals  of  this 
reanalysis  to  date  from  other  licensees 
have  not  been  complete;  that  is,  not  all 
of  tile  information  requested  by  Generic 


requests  dalvd  March  n,  |une  23.  November  8. 1981 
and  )anuai7  15. 1982. 


*  Haddam  Neck  Operatiiig  License  No.  DPR-61, 
Amendment  No.  28  dated  10/3/78  and  Amendment 


Na  45  dated  November  2a  1981.  kfiHsfone  Unit  1 
Operating  Licenae  No.  DPR-Zl.  Amendment  No.  53 
dated  9/26/78  and  Amendment  Na  83  dated  4/2/82. 
Millstone  Unit  2  Operating  License  No.  DPR-S6. 
Amendment  Na  35  dated  3/3/78  and  Amendmeot 
Na  43  dated  9/19/78L 
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Letter  81-12,  dated  February  20, 1981. 
was  provided,  we  are  adding  a  condition 
to  this  exemption  that  requires  all  such 
information  to  he  submitted  by  the  date 
granted. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  the  following  exemptions 
for  the  Haddam  Neck  Plant  and 
Millstone  Station  Units  No.  1  and  2  with 
respect  to  the  requirements  of  Section 
ffl.G  of  Appendix  R  to  10  CFR  50: 

(1)  The  date,  March  19, 1981,  for 
submittal  of  plans  and  schedules  to 
achieve  compliance  as  required  by 

S  50.48(c)(5]  is  extended  to  March  1," 
1982; 

(2)  The  date.  March  19, 1981,  for  filing 
exemption  requests  pursuant  to 

9  50.48(c)(6)  which  includes  a  tolling 
provision  is  extended  to  March  1, 1982; 

(3)  The  date,  March  19, 1981,  for 
submittal  of  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  section  in.G.3, 
as  required  by  S  50.48(c)(5)  is  extended 
to  March  1. 1982;  and 

(4)  The  date,  February  17, 1981,  from  ' 
which  the  installation  schedules 
established  in  9  50.48(c]  (2)  and  (3)  are 
calculated,  is  extended  to  March  1, 1982. 

Provided  that  the  following  conditions 
are  met 

(1)  Requests  for  exemption  pursuant 
to  9  50.48{c](6]  must  include:' 

(a)  A  concise  statement  of  the  extent 
of  the  exemption; 

(b)  A  concise  description  of  the 
proposed  alternative  design  features 
related  to  assuring  post-fixe  shutdown 
capability;  and 

(c)  a  sound  technical  basis  that 
justifies  the  proposed  alternative  in 
terms  of  protection  afforded  to  post-fire 
shutdown  capability,  degree  of 
enhancement  in  fire  safety  by  full 
compliance  with  IIl.G  requirements,  or 
the  detriment  to  plant  safety  incurred  by 
full  compliance  with  III.G.  A  simple 
statement  that  the  feature  for  wUch  the 
exemption  is  requested  was  previously 
approved  by  the  staff  is  not  sufficient  A 
simple  assertion  that  in  the  licensee's 
judgment  the  feature  for  which  the 
exemption  is  requested  is  adequate  fire 
protection  is  not  sufficient 

(2)  The  design  descriptions  of 
alternative  or  dedidated  shutdown 
systems  to  comply  with  section  III.G.3., 
as  required  by  9  50.48(c)(5)  shall  include 
a  point-by-point  response  to  each  item 
in  section  8  of  Enclosure  1  to  generic , 
letter  81-12  dated  February  20, 1981,  and 
to  each  item  in  Enclosure  2  to  Generic 
Letter  81-12,  dated  February  2a  1981. 


If  the  licensees  do  not  meet  the  above 
conditions,  the  licensees  will  be  found  in 
violation  of  10  CFR  50.48(c)  even  though 
the  submittal  may  be  made  within  the 
time  limit  granted  by  the  exemption.  If 
such  a  violation  occurs,  imposition  of  a 
civil  penalty  will  be  considered  under 
Section  234  of  the  Atomic  Energy  Act  as 
amended.  Such  a  violation  will  be  a 
continuing  one  beginning  with  the  date 
set  in  the  exemption  for  submittal  and 
terminating  when  all  inadequacies  are 
corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  staff,  caused  by  the 
work-load  associated  with  reviewing  all 
of  the  submittals  falling  due  near  the 
same  time,  will  not  relieve  the  licensees 
of  the  responsibility  for  completeness  of 
the  submittal,  nor  will  such  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated. 

The  NRC  staff  has  determined  that  the 
granting  of  this  exemption  will  not  result 
in  any  signficant  environmental  impact 
and  that  pursuant  to  10  CFR  51.5(d)(4) 
an  environmental  impact  statement  or 
negative  declaration  and  environmental 
impact  appraisal  need  be  not  prepared 
in  connection  with  this  action. 

Dated  at  Bethesda,  Maryland  this  10th  day 
of  May,  1982. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 

Director,  Office  of  NucJear  Reactor 
Regulation. 

(PR  Doc.  82-13322  Filed  5-14-82;  8:45  un] 
BtLLMQ  COM  TSaO-OI-H 


[Dockat  Na  50-201  OLA] 

Nudear  Fuel  Services,  Inc.  and  New 
York  State  Energy  Research  and 
Development  Authority  (Western  New 
Yoric  Nuclear  Service  Center), 
Assignment  of  Atomic  Safety  and 
Licensing  Appeal  Board 

Notice  is  hereby  given  that  in 
accordance  with  the  authority  conferred 
by  10  CFR  2.787(a).  the  Chairman  of  the 
Atomic  Sedfety  and  Licensing  Appeal 
Panel  has  assigned  the  followiiig  panel 
members  to  serve  as  the  Atomic  Safety 
and  Licensing  Appeal  Board  for  this 
spent  fuel  reprocessing  and  radioactive 
waste  disposal  facility  operating  license 
amendment  proceeding: 
Thomas  S.  Moore.  Chairman 
Dr.  W.  Reed  Johnson 
Gary].  Edles 

Dated:  May  11. 1982. 
C.  Jean  Shoemaker. 

Secretary  to  the  Appeal  Board. 

(FR  Doc  82-13328  FUed  5-14-8%  8rt8  tm] 
SHJJNO  COM  7IMH>1-M 


[Docket  No.  50-286] 

Power  Authority  of  the  State  of  New 
York;  Issuance  of  Amendment  to 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  44  to  Facility 
Operating  License  No.  DPR-64.  issued  to 
the  Power  Authority  of  the  State  of  New 
York  (the  licensee),  which  revised 
Technical  Specifications  for  operation  of 
the  Indian  Point  Nuclear  Generating 
Unit  No.  3  (the  facility)  located  in 
Buchanan.  Westchester  County,  New 
York.  The  amendment  is  effective  21 
days  from  the  date  of  issuance. 

The  amendment  revises  the  plant 
Technical  Specifications  to  require 
operability  of  a  system  to  sample  the 
plant  effluent  for  indications  of 
radioiodine  and  particulates.  The 
amendment  also  provides  a  minor 
restructuring  of  Table  3.5-3  and  Table 
3.5-4  with  no  deletions  or  additions  of 
new  requirements. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  (.  which  are  set  forth  in  the 
license  amendment  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Conmiission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
9  51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for  the 
amendment  dated  February  1, 1982,  (2) 
Amendment  No.  44  to  License  No'.  DPR- 
64,  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street  N.W.,  Washington.  D.C. 
and  at  the  White  Plains  Public  Library, 
100  Martina  Avenue,  White  Plains,  New- 
York.  A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regiilatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director.  Division  of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  10th  day 
of  May  1982. 


For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vatga. 

Chief,  Operating  Reactors  Branch  No.  J, 
Division  of  Licensing. 

[FR  Doc  ea-13324  Filed  S-14-8Z:  8:45  un] 
BIUJNQ  CODE  7SS0-01-1I 

[Docket  No.  50-206] 

Southern  Callfomia  Edison  Co.  and 
San  Di«go  Gas  and  Electric  Co.  (San 
Onofre  Nuclear  Generating  Station 
Unit  1);  Exemption 

I         || 

The  Southern  CaHfomia  Edison 
Company  (the  licensee)  is  a  holder  of 
Provisional  Operating  License  No.  DPR- 
13  which  authorizes  operation  of  the  San 
Onofre  Nuclear  Generating  Station  Unit 
1  (the  facility).  The  license  provides, 
among  other  things,  that  it  is  subject  to 
all  rules,  regulations  and  Orders  of  the 
Commission  now  or  hereafter  in  effect 

The  facility  is  a  pressurized  water 
reactor  located  in  San  Diego  County, 
California. 

n      II 

On  November  19, 1980,  the 
Commission  published  a  revised  10  CFR 
50.48  and  a  new  Appendix  R  to  10  CFR 
50  regarding  fire  protection  features  of 
nuclear  power  plants  (45  FR  76602).  The 
revised  S  50.48  and  Appendix  R  became 
effective  on  February  17. 1981.  Section 
50.48(c)  established  the  schedules  for 
satisfying  the  provisions  of  Appendix  R. 
Section  III  of  Appendix  R  contains 
fifteen  subsections,  lettered  A  through 
O,  each  of  which  specifies  requirements 
for  a  particular  aspect  of  the  fire 
protection  features  at  a  nuclear  power 
plant.  One  of  these  fifteen  subsections 
in.C,  is  the  subject  of  this  exemption 
request  m.G.  specifies  detailed 
requirements  for  fire  protection  of  the 
equipment  used  for  safe  shutdown  by 
means  of  separation  and  barriers 
(in.G.2).  If  the  requirements  for 
separation  and  barriers  could  not  be  met 
in  an  area,  alternative  or  dedicated  safe 
shutdown  capability,  independent  of 
that  area  and  equipment  in  that  area, 
was  required  (III.G.3.). 

Section  50.48(c)  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  within  a 
specified  time  from  the  effective  date  of 
this  fire  protection  rule,  February  17, 
1981,  except  for  modifications  to  provide 
alternative  or  dedicated  safe  shutdown 
capability.  These  latter  modifications 
(in.G.3.]  require  NRC  review  and 
approval  Hence,  S  50.48(c)  requires 
their  completion  within  a  certain  time 
after  NRC  approval.  The  date  for 
submittal  of  design  descriptions  of  any 
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modifications  to  provide  alternative  or 
dedicated  safe  shutdown  capability  was 
specified  as  March  19, 1981. 

By  letter  dated  March  19, 1981.  as 
supplemented  November  9, 1981. 
Southern  California  Edison  Company 
requested  an  exemption  from  10  CFR 
50.48(c)  with  respect  to  the  requirements 
of  Section  IILG.  This  request  would 
extend  the  deadline  for  submittal  of 
plans  and  schedules  for  a  safe  shutdown 
capability,  including  design  descriptions 
of  modifications  needed  to  satisfy 
section  in.G.3.  from  March  19, 1981  to 
approximately  six  months  after 
completion  of  the  Systematic  Evaluation 
Program.  , 

When  this  Fire  Protection  Rule  was 
approved  by  the  Commission,  it  was 
understood  that  the  time  required  for 
each  licensee  to  re-examine  those 
previously-approved  configurations  at 
its  plant  to  determine  whether  they  meet 
the  requirements  of  section  III.G  of 
Appendix  R  to  10  CFR  Part  50  was  not 
well  known  and  would  vary  depending 
upon  the  degree  of  conformance.  For 
each  item  of  non-conformance  that  was 
found,  a  fire  hazards  analysis  had  to  be 
performed  to  determine  whether  the 
existing  configuration  provided 
sufficient  fire  protection.  If  it  did.  a  basis 
had  to  be  formulated  for  an  exemption 
request  If  it  did  not  modifications  to 
either  meet  the  requirements  of 
Appendix  R  or  to  provide  some  other 
acceptable  configuration,  that  could  be 
justified  for  an  exemption,  had  to  be 
designed.  Where  fire  protection  features 
alone  could  not  ensure  protection  of  safe 
shutdown  capabilify,  alternative  or 
dedicated  safe  shutdown  capabilify  had 
to  be  designed  as  required  by  section 
III.G.3.  of  Appendix  R.  Depending  upon 
the  extensiveness  and  number  of  the 
areas  involved,  the  time  required  for  this 
re-examination,  reanalysis  and  redesign 
could  vary  from  a  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one.  short-term  date 
for  all  licensees  in  the  interest  of 
ensuring  a  best-effort,  expedited 
completion  of  compliance  with  the  Fire 
Protection  Rule,  recognizing  that  there 
would  be  a  number  of  licensees  who 
could  not  meet  these  time  restraints  but 
who  could  then  request  appropriate 
relief  through  the  exemption  process. 
Licensees  for  44  of  the  72  plants  to 
which  Appendix  R  applies  (plants  with 
an  operating  license  issued  prior  to 
January  1. 1979)  have  requested  such 
schedidar  relief. 

The  licensees  for  the  remaining  28 
plants  made  submittals  to  meet  the 
schedular  requirements  of  §  50.48(c).  All 
of  these  submittals,  however,  were 
deficient  in  some  respects.  In  general, 
much  of  the  information  requested  in  a 


generic  letter  (81-12)  dated  February  2a 
1981.  to  the  licensees  of  all  72  plants, 
was  not  provided.  Therefore,  additional 
time  is  being  used  to  complete  those 
submittals  also. 

m 

Amendment  44  to  Provisional 
Operating  License  No.  DPR-13, 
supported  by  the  staff's  Fire  Protection 
Safefy  Evaluation  Report  (FPSER)  for 
San  Ono&«  Unit  1  dated  July  19, 1979. 
predated  issuance  of  the  revised  10  CFR 
50.48  and  Appendix  R.  This  amendment 
and  FPSER  approved  the  deferral  of  the 
implementation  of  certain  fire  protection 
modifications  to  the  completion  of  the 
Systematic  Evaluation  Program  (SEP).  In 
approving  the  schedular  requirements  of 
the  revised  10  CFR  50.48.  the 
Commission  decided  that 
implementation  of  the  fire  protection 
modifications  should  not  be  deferred  to 
the  SEP.  By  letter  dated  March  19. 1981, 
Southern  California  Edison  stated  that 
with  the  exception  of  providing 
{iltemative  or  dedicated  safe  shutdown 
capabilify  per  Section  II1.G  of  Appendix 
R,  it  was  probable  that  each  of  the  fire 
protection  items  could  be  implemented 
in  accordance  with  the  required 
schedules  in  the  revised  10  CFR  50.4a 
The  licensee  has  informed  us  that  these 
modifications  are  scheduled  to  be 
completed  during  the  current  outage 
which  began  on  February  27, 1982. 

As  stated  previously,  the  licensee's 
supplemental  application  dated 
November  9. 1981.  requested  an 
exemption  from  10  CFR  50.48(c)  that 
would  adjust  the  deadline  for 
submission  of  required  information 
regarding  safe  shutdown  capabilify  for 
San  Onofre  Unit  1  to  approximately  six 
months  after  completion  of  SEP.  None  of 
the  other  plants  in  the  SEP  have 
requested  a  schedular  delay  subsequent 
to  the  issuance  of  the  revised  10  CFR 
50.48  that  is  linked  to  completion  of  the 
SEP.  All  but  a  few  licensees  have 
indicated  submittal  dates  prior  to  July  1, 
1982,  and  many  have  already  made  their 
submittals.  On  this  basis,  the 
Commission  cannot  find  that  Southern 
California  Edison's  proposed  schedule 
exhibits  a  best  effort  in  meeting  the 
requirements  of  10  CFR  50.48(c)  and 
Appendix  R  to  10  CFR  Part  50. 
Therefore,  in  the  judgment  of  the 
Commission,  the  time  elapsed  from 
November  19. 198a  when  the  Fire 
Protection  Rule  was  published,  until  July 
1, 1982,  allows  adequate  time  for  the 
licensee  to  complete  the  submittal 
Accordingly,  a  schedular  exemption 
until  July  1, 1982  is  the  subject  for 
consideration. 
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Prior  to  the  issuance  of  Appendix  R. 
San  Onofre  Unit  1  had  been  reviewed 
against  the  criteria  of  Appendix  A  to  the 
Branch  Technical  Position  9.5-1  (FTP 
9.&-1).  The  BTP  9.5-1  was  developed  to 
resolve  the  lessons  learned  from  the  fire 
at  Browns  Ferry  Nuclear  Plant  It  is 
broader  in  scope  than  Appendix  R, 
formed  the  nucleus  of  the  criteria 
developed  further  in  Appendix  R  and  in 
its  present  revised  fonn  constitutes  the 
section  of  the  Standard  Review  Plan 
used  for  the  review  of  applications  for 
construction  permits  and  operating 
licenses  of  new  plants.  The  review  was 
completed  by  the  NRC  staff  and  its  fire 
protection  consultants  and  a  Fire 
Protection  Safety  Evaluation  (FPSER) 
was  issued  A  few  items  remained 
unresolved  Further  discourse  between 
the  licensee  and  the  NRC  staff  resulted 
in  resolution  of  these  items  as 
documented  in  Supplement  Na  1  to  the 
FPSER  dated  February  4. 1981.  The 
licensee  has  completed  most  of  the  fire 
protection  modifications  and  had 
indicated  that  the  remaining 
modifications  not  associated  with 
alternative  or  dedicated  shutdown 
capability  are  scheduled  to  be 
completed  during  the  current  outage 
which  began  on  February  27, 1982.  In 
addition,  as  stated  in  our  FPSER,  the 
licensee  has  taken  several  measifl^s  to 
provide  alternate  shutdown  capability  in 
the  interim  by  the  installation  of  an 
additional  source  of  offsite  power, 
modifications  to  the  station  air  system, 
provisions  for  isolation  capability  of 
affected  control  system,  and 
development  of  station  procedures. 
Therefore.  San  Onofre  Unit  1  has  been 
upgraded  to  a  high  degree  of  fire 
protection  already  and  the  extensive 
reassessment  involved  iii  this  request 
for  additional  time  is  to  quantify,  in 
detail,  the  differences  betweeen  what 
was  recently  approved  and  the  specific 
requirements  of  section  in.G  to 
Appendix  R  of  10  CFR  50. 

Based  on  the  above  considerations, 
we  find  that  the  licensee  has  completed 
a  substantial  part  of  the  fire  protection 
featiu'es  at  San  Onofre  Unit  1  in 
conformance  with  the  requirements  of 
the  Fire  Protection  Rule  and  is  applying 
significant  effort  to  complete  the 
reassessment  of  any  remaining 
modifications  which  might  be  necessary 
for  strict  conformance  with  section  III.G. 
We  find  that  because  of  the  already- 
completed  upgrading  of  these  facilities, 
there  is  no  undue  risk  to  the  health  and 
safety  of  the  public  involved  with 
continued  operation  until  the  completion 
of  this  reassessment  on  July  1. 1982. 


Therefore,  an  exemption  ohould  be 
granted  to  allow  such  time  for 
completion.  However,  because  we  have 
found  that  most  submittals  of  this 
reanalysis  to  date  from  other  licensees 
have  not  been  complete;  that  is,  not  all 
of  the  information  requested  by  Generic 
Letter  81-12  dated  February  2a  1981, 
was  provided  we  are  adding  a  condition 
to  this  exemption  that  requires  all  such 
information  to  be  submitted  by  the  date 
granted 


Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
CO.12.  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  pubUc  interest  and 
hereby  grants  the  following  exemptions 
with  respect  to  the  requirements  of 
section  ULC  of  Appendix  R  to  10  CFR 
50: 

(1)  The  date.  March  19. 1981.  for 
submittal  of  plans  and  schedules  to 
achieve  compliance  as  required  by 

S  50.48(c)(5)  is  extended  to  July  1, 1982: 
and 

(2)  The  date.  March  19. 1981.  for 
submittal  of  design  descriptions  of 
edtemative  or  dedicated  shutdown 
systems  to  comply  with  section  IILG.3, 
as  required  by  §  50.48(c)(5)  is  extended 
to  July  1. 1982. 

Provided  that  the  following  condition 
is  met: 

The  design  description  of  alternative 
or  dedicated  shutdown  systems  to 
comply  with  section  III.G.3..  as  required 
by  S  5a48(c)(5)  shall  include  a  point-by- 
point  response  to  each  item  in  Section  8 
of  Enclosure  1  to  Generic  Letter  81-12 
dated  February  20. 1981,  and  to  each 
item  in  Enclosure  2  to  Generic  Letter  81- 
12.  dated  February  20. 1981. 

If  the  licensee  does  not  meet  the 
above  condition,  the  licensee  will  be 
found  in  violation  of  10  CFR  5a48(c) 
even  though  the  submittal  may  be  made 
within  the  time  limit  granted  by  the 
exemption.  If  such  a  violation  occurs, 
imposition  of  ■  dvil  penalty  will  be 
considered  under  section  234  of  the 
Atomic  Energy  Act  as  amended  Such  a 
violation  will  be  a  continuing  one 
beginning  with  the  date  set  in  the 
exemption  for  submittal  and  terminating 
when  all  inadequacies  are  corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  staff,  caused  by  the 
work-load  associated  with  reviewing  all 
of  the  submittals  falling  due  near  the 
same  time,  will  not  relieve  the  licensee 
of  the  responsibility  for  completeness  of 
the  submittal,  nor  will  such  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated 


The  NRC  staff  has  determined  that  the 
granting  of  this  exemption  will  not  result 
in  any  significant  environmental  impact 
and  that  pursuant  to  10  CFR  51.5(d)(4) 
an  environmental  impact  statement  or 
negative  declaration  and  environmental 
impact  appraisal  need  not  be  prepared 
in  connection  with  this  action. 

Dated  at  Bethesda,  Maryland  this  10th  day 
of  May  1982. 

For  the  Nuclear  Regulatory  Commission. 

Haiold  R.  Denton. 

Director,  Off  ice  of  Nuclear  Reactor 
Regulation. 

(FR  Doc  8I-U32S  Filed  S-li-O:  B;4S  ami 
niXINQ  CODE  7CMM>1-M 


Ad  Hoc  Committe«  for  Review  of 
Nudear  Reactor  Ucensing  Rofonn 
Proposals  Meeting  Notice 

Notice  is  hereby  given  in  accordance 
with  Section  10  of  ^e  Federal  Advisory 
Committee  Act  that  NRC's  Ad  Hoc 
Conunittee  for  Review  of  Nuclear 
Reactor  Licensing  Reform  Proposals  will 
hold  its  second  meeting  at  lOM)  a.nL, 
June  2, 1982.  This  meeting  will  take 
place  at  the  office  of  %aw,  Pittman. 
Potts  and  Trowbridge.  South  Building, 
9th  Floor  Lobby,  1800  M  Street  NW. 
Washington.  DC  and  will  be  open  for 
public  observation.  The  third  meeting  of 
the  committee  has  been  schedided  for 
10:00  a.m.  on  June  10. 1982  at  the  asme 
location. 

At  these  meetings,  the  committee  will 
continue  its  review  of  proposals  for 
reforming  the  NRCs  licensing  process 
for  nuclear  plants.  Transcripts  of  the 
meetings  will  be  made  available  for 
public  inspection  and  copying  at  NRCs 
Public  Document  Room,  1717  H  Street 
NW,  Washington,  DC 

Further  information  on  the  meetings 
may  be  obtained  from  Mr.  Rothschild 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  (Telephone  202/ 
634-1465). 

Dated  at  Washington.  D.C.  this  13di  day  tt 
May.  1962. 
Samuel  |.  Chilk. 
Secretary  of  the  Commission. 

(FR  Doc  S2-13430  Filed  S-14-82:  MS  am] 

BiujNO  COM  nw^n-a 


THE  PRESIDENTS  TASK  FORCE  ON 
PRIVATE  SECTOR  INITIATIVES 

Meeting 
May  12. 1962. 
The  President's  Task  Force  on  Private 
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Sector  Initiatives  will  hold  its  third 
meeting  on  May  28, 1982  in  the  Francis 
Scott  Key  Ballroom,  South  of  the 
Baltimore  Hilton  Hotel,  (101)  West 
Fayette  Street  Baltimore,  Maryland. 

The  meeting  will  convene  at  9:00  a.m. 
and  adjourn  at  IM)  p.m.  The  meeting  is 
open  to  the  public  However,  due  to  fire 
regulations,  the  attendance  will  be 
limited.  Those  persons  wishing  to  attend 
should  call  Tish  Manes  at  the 
President's  Task  Force  on  Private  Sector 
Initiatives  at  (202]  395-7366  to  make  a 
reservation.  Calls  should  be  placed 
during  business  hours  no  sooner  than 
May  20,  and  no  later  than  May  21. 1982. 
Michael  P.  Castiiie. 
Deputy  Director,  Private  Sector  Initiatives. 

PK  Doc  U-133Sa  Filed  S-14-B2:  B:4S  ain) 
BHJJNG  eOOE  SSIO-OV-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Management  and  Budget 

Agency  Clearance  Officer — George  G. 
Kundahl— 202-272-2700.  Upon  %vritten 
request  copy  available  from:  Securities 
and  Exchange  Conmiission,  Office  of 
Consumer  Affairs  and  Information 
Services.  Washington,  D.C  20549 

New 

Formic 
No.  270-257 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Conmiission  has 
submitted  for  clearance  proposed  Rule 
15b7-l,  (17  CFR  240.15b7-l).  and 
proposed  Form  U-5  under  the  Securities 
Exdiange  Act  of  1934  which  would 
provide  qualification  standards  for 
broker-dealers  not  members  of  a 
registered  national  securities 
association  ("SECO  broker-dealers") 
and  their  associated  persons. 

The  potential  respondents  are  aU 
SECO  broker-dealers  and  their 
associated  persons.  There  are  currently 
approximately  436  SECO  broker-dealers 
registered  with  the  Commission. 

Submit  comments  to  0MB  Desk 
Officer  Robert  Veeder  202-395-4814. 
G«arge  A.  Fitzstnunooa, 
Secretary, 
May  11, 1962. 

(FR  Doc  Sa-I330S  PIM  5-14-SZ:  MS  Ul] 
aUJNQ  COM  M10-*1-N 


IRetease  No.  22496;  70-«732] 

New  England  Electric  System; 
Proposed  Transactions  by  Holding 
Company  to  Assure  Payment  of  Post- 
Retirement  Benefits  to  Subsidiaries' 
Employees 

May  11, 1982. 

In  the  Matter  of  New  England  Electric 
System,  25  Research  Drive, 
Westborough,  Massachusetts  01581  (70- 
6732) 

New  England  Elecrtic  System 
("NEES"),  a  registered  holding  company, 
has  filed  a  declaration  with  this 
Conunission  pursuant  to  Section  12(b)  of 
the  Public  Utility  Holding  Company  Act 
of  1935  ("Act")  and  Rule  45  promulgated 
thereunder. 

The  declaration  states  that  the 
subsidiaries  of  NEES  (the  "Employers") 
provide  for  the  benefit  of  certain  of  their 
officers:  an  Incentive  Compensation 
Plan,  a  Deferred  Compensation  Plan,  an 
Executive  Supplemental  Retirement 
Plan,  and  a  Retirement  Supplement  Plan 
(the  'Tour  Wans").  To  avoid 
constructive  receipt  of  income  for 
federal  income  tax  purposes,  the 
amounts  held  under  the  Four  Plans  are 
not  funded.  In  order  to  provide  greater 
assurance  of  payment  of  post-retirement 
benefits  to  the  particpants  under  the 
Four  Plans,  NEES  proposes  (1)  to  make 
any  payment  due  under  the  Four  Plans 
not  made  by  the  Employer  liable  for 
such  payment  and  (2)  to  indemnify 
surefy  companies  for  any  payments  they 
might  make  which  are  not  made  by  the 
Employers  or  NEES. 

The  declaration  and  any  amendments 
thereto  are  available  for  public 
inspection  through  the  Commission's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  June  7. 1982.  to  the  Secretary. 
Securities  and  Exchange  Commission. 
Washington,  D.C  20549,  and  serve  a 
copy  on  the  declarant  at  the  address 
specified  above.  Proof  of  service  (by 
affidavit  or,  in  case  of  an  attorney  at 
law,  by  certificate]  should  be  filed  with 
the  request  Any  request  for  a  hearing 
shall  identify  specifically  the  issues  of 
fact  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  this 
matter.  After  said  date,  the  declaration, 
as  filed  or  as  it  may  be  amended,  may 
be  permitted  to  become  effective. 
For  the  Commission,  by  the  Division  of 


Corporate  Regulations,  pursuant  to  delegated 
authority. 

Geoige  A.  Fltzrimmoiw, 

Secretary. 

(FR  Doc  82-13297  FOed  5-14-S2:  a«  aal 
MLLMQ  CODE  MW-OI-II 

[ReiMM  Na  18727;  SR-CBOE-80-16] 

Chicago  Board  Options  Exchange, 
Inc.;  Order  Partially  Approving 
Proposed  Rule  Change  on  Summary 
and  Temporary  Basis 

May  11. 19B2. 

In  the  matter  of  Chicago  Board 
Options  Exchange,  Incorporated, 
LaSalle  at  Jackson.  Chicago,  EL  60604 
(SR-CBOE-80-16). 

On  June  9. 1980,  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOE"),  filed  with  the  Commission, 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  788(b)(1)  (the  "Act"]  and  Rule 
19b-4  thereunder,  copies  of  a  proposed 
rule  change  to  modify  its  operations  and 
procedures  relating  to  options  maricet 
makers.  Among  other  things,  the 
proposed  rule  change  created  a  single 
class  of  market  makers  by  eliminating 
supplemental  appointments,  increased 
the  number  of  options  classes  in  which 
maricet  makers  were  permitted  to  have 
appointigents,  and  established  a  new 
exchange  committee  responsible  for 
evaluating  the  performance  of  and 
taking  disciplinary  action  against 
market  makers. '  "1116  proposed  rule 
change  also  required  that  a  minimiini 
number  of  conti-acts  or  percentage  of 
transactions  be  executed  by  maricet 
makers  in  person.* 

On  February  12, 1981,  the 
Commission,  pursuant  to  Section 
19(b)(2)  of  the  Act  approved  the 
proposed  rule  change.'  On  April  13, 
1981,  Charles  B.  Clement  a  member  of 
the  Chicago  Board  of  Trade  ("CBT')  and 
a  market  maker  on  the  CBOE,  filed  a 
petition  for  review  of  the  Commission's 
approval  order  in  the  United  States 
Court  of  Appeals  of  the  Seventh  Circuit* 


'  Notice  of  the  proposed  rule  change  wu 
published  in  Securities  Exchange  Act  Release  No. 
16919  Oune  24. 1980).  45  FK  43914  (1960). 

'Subsequently,  on  ]uly  9. 198a  the  CBOE  filed  an 
amendment  to  the  proposed  rule  change  excluding 
certain  closing  transactions  from  the  calculations  of 
transactions  required  to  be  executed  in  person  by 
maricet  makers  and  requiring  the  recording  of 
additional  information  on  market  maker  orders. 
Notice  of  the  amendment  to  the  proposed  rule 
change  was  published  in  Securities  Exchange  Act 
Release  Na  17012  (July  26, 1960).  45  FR  51325  (1980). 

'Securities  Exchange  Act  Release  No.  17535 
(February  12, 1981),  46  FR  13055  (1961). 

*  On  April  14. 1961,  Clement  requested  that  tha 
Commission  stay  its  approval  order  pending  a 
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On  April  5. 1982  the  Seventh  Circuit 
vacated  the  Commission's  order 
approving  the  proposed  rule  change.* 

The  Court  based  its  decision  upon  a 
finding  that  the  Commission,  in 
approving  the  proposed  rule  change  and 
denying  the  stay,  did  not  adequately 
consider  the  possible  anti-competitive 
and  discriminatory  effects  of  the  rule 
change  on  CBT  members  who  also  were 
CBOE  market  makers  as  require  by 
Sections  6(b)(7)  and  19(b)(2)  of  the  Act 
The  Court  then  remanded  the  matter  to 
the  Commission  for  further  proceedings 
consistent  with  its  decision.  The  Court 
specifically  re&ained  from  addressing 
the  substantive  merits  of  the  rule 
change. 

The  Commission  has  reviewed  the 
rule  filing  and  has  determined  to 
approve,  on  a  summary  basis  and  for  a 
90-day  period,  those  portions  of  the 
proposed  rule  change  not  in  contention 
in  the  judicial  proceeding.* In  particular, 
the  Commission  has  determined  to 
approve  on  a  temporary  basis  all  of  the 
amendments  contained  in  the  proposed 
rule  change  except  those  establishing 
requirements  that  a  specified  minimum 
number  of  options  contracts  or 
percentage  of  market  makers  options 
transactions  must  be  executed  in 
person.^ 

Hie  Commission  is  approving  the 
proposed  changes  on  temporary  basis 
without  prior  additional  public  comment 


detenninatioa  by  the  Court  of  Appeala  on  the  Usue* 
presented  in  hii  petition.  The  Commission  denied 
Clement's  request  in  Securities  Exchange  Act 
Release  Na  1781S  (May  22. 1961). 

'  Clement ».  Securitie*  and  Exchange 
Commission.  No.  81-1583  (7th  Or.  April  S.  1962). 

•CBOE  has  requested  that  the  Commissioo 
approve  on  an  accelerated  and  temporary  basis 
those  portions  of  the  rule  change  not  at  issue  in  the 
court's  decision.  See  letter  from  Anne  Taylor, 
Secretary  and  Associate  General  Counsel.  CBOE.  to 
Richard  T.  Chase,  Assistant  Director,  Division  of 
Market  RegulaUon.  SEC  (April  11 1982). 

'The  following  addition  to  Interpretation  and 
Policy  B.7(.03)  has  not  l>een  approved: 

"Moreover,  for  each  quarter,  except  for  aimsual 
circumstances,  a  Market-Maker  must  execute  in 
person  and  not  through  the  ase  of  orders  either  (a) 
75%  of  his  total  trading  activity  less  closing 
transactions  not  executed  in  person  [measured  in 
terms  of  contract  volume),  or  (b)  20,000  contracts  in 
those  classes  to  which  a  Market-Maker  holds  an 
appointment ' 

In  approvinf  the  rule  change  temporarily,  the 
Commission  notes  that  Rule  S.7(b)  imposes  a 
"continuous  obligation"  on  a  person  with  a  market 
maker  appointment  to  maintain  a  fair  and  orderly 
market  Approving  this  portion  of  the  nJe  change  is 
not  inconsistent  with  the  Court's  opinion  and  does 
not  appear  to  result  in  discrimination  against  CBT 
members  because  CBOE  has  interpreted  this 
provision  in  connection  with  the  rule  change  to 
"impose  a  duty  on  market  makers  only  while  they 
are  on  the  trading  floor,"  and  does  not  impose  an 
obligation  to  be  continuously  on  the  floor.  See  letter 
Gram  Ana  R.  Rode,  General  Counsel  CBOE,  to 
Geroge  A.  Rtisimmons.  Secretary.  SEC  (April  2a 
1981). 


because  it  appears  approval  is 
necessary,  consistent  with  Sections 
6(b)(1)  and  6(b)(5)  of  the  Act,  to  assure 
that  the  CBOE  has  the  capacity  to 
enforce  compliance  by  CBOE  market 
makers  with  the  Act  and  rules 
thereunder  and  the  rules  of  the  CBOE, 
as  well  as  for  the  protection  of  investors 
and  the  maintenance  of  fair  and  orderly 
markets  on  the  CBOE.  The  proposed 
changes  have  been  In  effect  since 
February  12, 1981.  To  require  CBOE  to 
return  to  its  former  procedures  would 
result  in  considerable  disruption  of  its 
ability  to  monitor  and  evaluate  maricet 
maker  activities,  particularly  because  it 
would  leave  the  CBOE  without  a  basis 
to  evaluate  maker  performance.  In 
addition,  a  policy  manual  revised  by  the 
CBOE  and  filed  in  coimection  with  the 
proposed  rule  change  permitted  CBOE 
market  makers  to  increase  substantially 
the  number  of  options  classes  in  wddch 
they  hold  appointments.  Return  to  the 
status  of  CBOE  rules  before  the  rule 
changes  became  effective  would  require 
market  makers  to  give  up  appointments 
granted  as  a  result  of  that  revision,  a 
result  that  clearly  would  be  disruptive 
and  confusing  to  CBOE  market  markers, 
and  possibly  anticompetitive. 

In  addition,  the  Commission  believes 
that  these  proposed  rule  changes  are 
consistent  with  the  Act  because  by 
increasing  die  number  of  options  classes 
in  which  a  CBOE  market  maker  may  be 
registered,  they  enhance  opportimities 
for  fair  competition  among  broker- 
dealers.  In  this  connection,  the 
Commission  believes  that  it  is  important 
to  note  that  when  it  initially  published 
the  proposed  rule  change  these 
proposed  changes,  unlike  the  "in- 
person"  requirement  were  not  the 
subject  of  any  adverse  comment 

The  Commission  therefore  finds  that 
approval  of  these  proposed  changes  is 
necessary  in  the  public  interest  and  for 
the  protection  of  investors.  The 
Commission  further  finds  good  cause  to 
allow  the  rule  change  to  become 
effective  immediately  because  their 
absence  Impairs  the  CBOE's  ability  to 
enforce  compliance  by  its  members  and 
thsir  associated  persons  with  the 
CBOE's  rules,  the  Act  and  Commission 
rules  thereunder,  and  it  would  be 
contrary  to  the  pubUc  interest  to  require 
CBOE  to  operate  without  the  ndes. 

The  Commission  has  determined  that 
90  days  should  be  sufficient  to  permit 
the  Commission  and  the  CBOE  to 
reevaluate  the  entire  proposal  In  light  of 
the  Court's  opinion,  and  in  particular 
will  permit  the  Commission  to  consider 
de  novo  whether  the  proposed  rule 
change,  or  any  other  proposal  submitted 


by  the  CBOE  during  the  90-day  period,  is 
consistent  with  the  Act 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  those  portions  of 
the  proposed  rule  change  being 
approved  on  a  temporary  basis  by  Jtme 
7, 1982.  Persons  desiring  to  make  written 
comments  should  file  six  copies  thereof 
with  the  Secretary  of  the  Commission. 
Securities  and  Exchange  Commission, 
500  North  Capitol  Sti^t  Washington. 
DC  20549.  Reference  should  be  made  to 
File  No.  SR-CBOE-80-ia 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
changes  which  are  filed  with  the 
Commission  and  all  written 
communications  relating  to  the  proposed 
changes  between  the  Commission  and 
any  person,  other  than  those  which  may 
be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
1100  L  Stieet  NW.,  Washington.  D.C. 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 
available  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization. 

It  is  therefore  ordered,  that  the 
proposed  rule  change  referenced  above 
be,  and  it  hereby  is,  approved  for  a 
period  of  90  days  from  the  date  hereof. 

By  the  Commission. 
George  A.  Fltxiiinunons. 

Secretary. 

(FR  Doc  a>-13as  FUad  »-14-tt  8;45  aa] 
BILUNO  cone  SOIO-OI-H 


[RelMae  Na  34-1«721:  Fie  No.  SR-OCC- 
82-8] 

Self-Regulatory  Organiiationa; 
Proposed  Rule  Chang*  by  Options 
Clearing  Corp.  Relating  to  Use  of 
Letters  of  Cradit  for  Margin  Required 
To  Be  Deposited  WKti  ttw  Corporation 

Pursuant  to  Section  19(b)(1)  of  die 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
tiiat  on  April  27, 1982.  The  Options 
Clearing  Corporation  ("OCC")  filed  widi 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II.  and  III  below. 
which  Items  have  been  prepared  by 
OCC.  The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 
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I.  Self<Regiilatmy  Organization's 
Statement  of  tiie  Tenns  of  ttie  Proposed 
Rule  Change 

The  proposed  rule  change  would  set 
forth  the  existing  standards  for  approval 
of  U.S.  financial  institutions  as  letter  of 
credit  issuers,  and  permit  OCC  to 
approve  letters  of  credit  from  non-U.S. 
issuers  meeting  certain  specified 
criteria.  These  standards  relate  to  net 
worth,  country  of  origin,  and  institution 
strength.  The  proposed  rule  change 
would  also  include  limitations  on 
Clearing  Members'  use  of  letters  of 
credit  issued  by  non-U.S.  banks. 

n.  Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission.  OCC 
included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  below.  OCC  has 
prepared  summaries,  set  forth  in 
Sections  (A).  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Purpose  of,  and  Statutory  Basis  for, 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  codify  existing  standards 
for  approval  of  U.S.  financial  institutions 
as  letter  of  credit  as  issuers,  and  to 
expand  the  forms  of  margin  available  to 
Clearing  Members  to  meet  OCC  margin 
requirements  by  providing  for  the 
approval  by  OCC  of  qualifying  non-U.S. 
banks  issuers  of  letters  of  credit  The 
criteria  for  non-U.S.  banks  derive  fit)m 
the  diversity  of  regulatory  structures 
and  political  and  economic  systems  and 
climates  outside  the  U.S.  The 
restrictions  on  use  of  non-U.S.  letters  of 
credit  by  Clearing  Members  are 
intended  to  limit  dependence  by  OCC 
and  its  Clearing  Members  on  foreign 
bank  issuers,  and  the  appropriateness  of 
these  limitations  will  be  periodically  re- 
evaluated by  OCC 

The  proposed  rule  change  is 
consistent  with  Section  17A  of  the 
Securities  Exchange  Act  of  1934,  as 
amended,  in  that  it  is  intended  to  assure 
the  safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
OCC  or  for  which  it  is  responsibile  by 
providing  reasonable  standards  for  the 
acceptance  of  letters  of  credit  from 
foreign  and  domestic  issuers. 

(BJ  Burden  on  Competition 

The  proposed  rule  change  is  expected 
to  have  a  positive  impact  on  competition 
by  allowing  U.S.  branches  and  agencies 


of  foreign  banks  to  enter  the  market  for 
Clearing  Members'  letters  of  credit 

(CJ  Comments  on  the  Proposed  Rule 
Change  Received  From  Members, 
Participants  or  Others 

Comments  were  not  and  are  not 
intended  to  be  solicited  with  respect  to 
the  proposed  rule  change  and  none  were 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

By  June  11. 1982,  or  within  such  longer 
period  (i)  as  the  Commission  may 
designate  up  to  90  days  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

(a]  By  order  approve  such  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  should  be 
disapproved. 

IV.  Solidtatioa  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  500  North  Capitol  Sti^et 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rale  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
ruler  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  fixim  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  avaUable  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
1100  L  Street.  N.W..  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  7, 1982. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
May  la  1982. 
George  A.  Fitxsimmoos. 
Secretary. 

[FK  Doc  82-13288  FU«d  5-14-42: 1:45  m4 
BHJJNG  CODE  S01(H)1-M 


SMALL  BUSINESS  AOMINISTRATIOIt 

lUcmrn  Na  02/02-033Q] 

First  Wall  Street  Small  Businett 
Investment  Co,  Inc.;  License 
Surrender 

Notice  is  hereby  given  that  Rrst  Wall 
Street  Small  Business  Investment  Co., 
Inc..  767  Fifth  Avenue,  Suite  4403,  New 
Yoric  New  Yoric  10022  has  surrendered 
its  license  to  operate  as  a  small  business 
investment  company  under  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act).  First  Wall  Sti«et 
Small  Business  Investment  Co.,  Inc.,  was 
licensed  by  the  Small  Business 
Admimstration  on  August  31, 1976. 

Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  license  was  accepted  on  April  22, 
1982,  and  accordingly,  all  rights, 
privileges,  and  fi-anchises  derived  there 
from  have  been  terminated. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011  Small  Business 
Investment  Companies) 
Dated:  May  la  1962. 
Robert  G.  Linebeny,  ~ 

Acting  Deputy  Associate  Administrator  for 
Investment 


(Fit  Doc  82-13314  PUed  S-14-82:  &45  a 
BUMQ  CODE  802S-01-M 
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(Ucense  No.  06/06-0256] 


FSA  Capital,  Ltd.,  Issuance  of  License 
To  Operate  as  a  Small  Business 
Investment  Company 

On  March  11. 1982,  a  notice  was 
published  in  the  Federal  Register  (47 
FJl.  10694),  stating  that  an  application 
had  been  filed  by  FSA  Capital,  Ltd.,  301 
West  Sixth  Sti«et  Austin,  Texas  78701. 
with  the  Small  Business  Administration 
(SBA)  pursuant  to  S  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1981)),  for  a  license  to  operate  as  a 
small  business  investment  company 
(SBIC). 

Interested  parties  were  given  until  the 
close  of  business  March  26, 1982,  to 
submit  their  written  comments  to  SBA. 
No  conunents  were  received. 

NoSce  is  hereby  given  that  pursuant 
to  section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended 
and  after  having  considered  the 
application  and  all  other  information, 
SBA  issued  License  No.  06/06-0256,  on 
April  23, 1982,  to  FSA  Capital.  Ltd.  to 
operate  as  an  SBIC. 
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(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011  Small  Business 
Investment  Companies) 
Dated:  May  la  1982. 
Robert  G.  lineberry. 

Acting  Deputy  Associate  Administrator  for 
Investment. 

|FR  Doc.  82-1331$  Filed  S-14-B2:  S:45  un| 
BtLUNQ  COOe.MBS-0t-M 

(UcenM  No.  02/02-0431] 

MRN  Capital  Co.;  Issuance  of  a  License 
To  Operate  as  a  Small  Business 
Investment  Company 

On  September  15. 1981.  a  Notice  was 
published  in  the  Federal  Register  (46  FR 
45847)  stating  that  MRN  Capital 
Company.  Ill  Great  Neck  Road.  Great 
Neck.  New  York  11021.  had  filed  an 
application  with  the  Small  Business 
Administration  pursuant  to  1 107.102  of 
the  SBA  Rules  and  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1981)).  for  a 
license  to  operate  as  a  small  business 
investment  company. 

Interested  parties  were  given  until  the 
close  of  business  September  30, 1981.  to 
sublTrtT  their  conmients.  No  comments 
were  received. 


Notice  is  hereby  given  that  having 
considered  the  application  and  all  other 
pertinent  information,  SBA  on  April  23. 
1982.  issued  Licensed  No.  02/02-0431  to 
MRN  Capital  Company,  pursuant  to 
section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Na  59.011.  Small  Business  , 

Investment  Companies) 

Dated:  May  10. 1982. 
Robert  G.  LinelMiiy, 

Acting  Deputy  Associate  Administrator  for 
Investment 

|FK  Doc.  82-13316  Filed  S-t4-82;  8:45  «n) 
8IUJNO  CODE  M»S-01-II 


DEPARTMENT  OF  TRANSPORTATION 

Researcti  and  Special  Programs 
Administration 

Applications  for  Exemptions 

agency:  Materials  Transportation 

Bureau,  DOT. 

action:  List  of  applicants  for 

exemptions. 

summary:  In  accordance  with  the 
procedures  governing  the  application 


for.  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  Part  107.  Subpart  B).  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Regulation  of  the 
Materials  Transportation  Bureau  has 
received  the  applications  described 
herein.  Each  mode  of  transportation  for 
which  a  particular  exemption  is 
requested  is  indicated  by  a  number  in 
the  "Nature  of  Apphcation"  portion  of 
the  table  below  as  follows:  (1)  Motor 
vehicle.  (2)  Rail  freight,  (3)  Cargo  vessel 
(4)  Cargo-only  aircraft,  (5)  Passenger- 
carrying  aircraft. 

DATES:  Comment  period  closes  lune  14, 
1982. 

ADDRESS  COMMENTS  TO:  Dockets 
Branch.  Information  Services  Division. 
Materials  Transportation  Bureau.  U.S. 
Department  of  Transportation. 
Washington,  D.C.  20590.  Comments 
should  refer  to  the  application  number 
and  be  submitted  in  triplicate. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Dockets  Branch. 
Room  6426,  Nassif  Building,  400  7th 
Street.  S.W..  Washington.  D.C 


New  Exemptions 


Application  Na 


Appmnt 


RegulatiorKs)  affsctad 


Natm  of  anafnptton  Iharaof 


B816-N.. 


nuni-wvsvOfi  rtXMis,  mcL,  ruMnDn,  uAh 
AMsd  Coip..  MonMown,  HI 


49CFH  172.504(C)C2).. 


esis-N.. 


Dow  Chemlctf  Co..  Mdtand.  Ml.. 


8819-N. 


sezo-N.. 


Radiation  Seivloe  Organization,  Laurel.  MO... 


8821-N.. 


882a-N. 


Faiival.Qtr<al,  Pari*,  Franoa.- 


RocKel  Research  Co.,  Redmond,  WA- 


CenWed  Tank  Manufacturing,  Inc..  Long  Baacti,  CA- 


8823-N 


kHematlonal  Air  Traniporl  Anctioraga.  AK . 


8824-N. 


Pengo  Induathe*.  Inc.,  Fort  Worth,  TX 


882S-N- 


sazft-N.. 


Mustang  Avtation.  tnc,  San  Oaga  CA.. 


49  CFR  173.274<aX1>.  Nola  1 . 


48  CFR  173.252(aM3).  179.102-7(a)<1| 


49  CFR  173.395.. 


48  CFR  173.315- 


49  CFR  173.304... 


48  CFR  173.1 19(aK17),  173.245(a)O0).  (31).  178.340- 
7,  178.342-5,  178^43-5. 


48  CFR  172.101.  173.118.  178J ._ 


48  CFR   17Z101.   172.204(c)(3).   173.27.   175.30(a)(1). 
175.3200)1,  Pvt  107  Appandh  (B). 


49  CFR  172.101.   172.204(c)(3).   173^7,  ~175.30(a)(1). 
175.320(b),  Part  107  Appendn  (S). 


Plwanix  Air.  Mariana.  QA.. 


48  CFR  172.101,   172.204(c)(3),   173.27,   t75.30(aM1|, 
17S.320<b).  Part  107  Appendix  (8). 


To  authorize  shiprnent  ol  matches,  stilie  arrywhera^ 
flainmat)ie  solid.  In  quantWes  ol  up  to  2.000  pounds 
tMtnout  placarding.  (Mode  2). 

To  authorize  shipment  Ol  fluorsuHonio  add.  cocroalva 
material.  In  acid  resistant  screw  cap  glass  botttea 
Instead  o*  glass  bottles  with  glass  stoppers.  (Modes 
1.  2.  3). 

To  authorize  shipment  of  bromine  corrosive  material  in 
DOT  Specification  105AS00W  tank  car  tanks  with  a 
maximum  capacity  ol  263,000  pounds  gross  weight 
(Mode  2). 

To  authorlza  a  onetime  shipment,  via  exclusive  use 
vehicle,  o*  less  than  100  cwies  of  encapsulated 
metallic  cobslt.e0  In  its  originai  nor^OOT  specification 
and  uncertified  container  (Mode  1). 

To  manufacture,  mark  arxl  sel  norvOOT  specilk»tion 
IMCO  Type  5  portable  tanks  for  sh«>ment  of  vanous 
refrigerant  gases,  nonflammable  gases.  (Modes  1.  2, 
3). 

To  authorlza  sfilpmeni  of  compreased  gases,  n.o.s.  kt 
norvOOT  speciftoalion  Mlator  assembly.  Incorporating 
an  expioaive  devioa,  lor  uae  m  a  aonobuoy.  (Modes 
1.4). 

To  manufacture,  mark  and  sell  norvOOT  specification 
cargo  tanks  complying  generally  with  OCT  Spacifk». 
Hon  MC-307/312  SkcepI  for  bottom  ouOel  valva 
venations  for  transport  of  flammabia  or  corrosiva 
waste  Hqukis  or  semi-soMs.  (Mode  1). 

To  authorize  the  transportabon  of  fuel,  aviatxin.  turbine 
engine,  classed  as  llammabie  iquid.  In  CX3T  SpeciA- 
cation  34  polyethylene  containers  of  15  galton  capao- 
Ity  kiaded  In  cargo  compartments  of  hekcoptera. 
(Mode  4). 

To  authonze  shipment  of  various  Class  A  and  8  expto- 
sives  not  permitted  for  air  shipment  or  In  quantilies 
greater  than  Ihoee  praaorlbed  lor  air  shipment.  (MiAle 
4). 

To  auttxxize  carriage  of  Class  A.  B  and  C  exptoslves 
not  permitted  lor  air  shipiTwnt  or  In  quantities  ol 
greater  than  those  prescribed  lor  air  shipmenl  (Mode 
4). 

To  authortn  carrtaga  of  vaitoua  Ctaaa  A,  B  and  C 
explosives  not  permitted  lor  air  shipment  or  in  quantl. 
ties  greater  than  tftoae  preecHbed  for  air  shipment 
I     (Mode  4). 
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New  Exemptions— Continued 


AppicatkMi  No. 


8827-N „.. 

e828-N 


8829-N 


8830-N. 
8831-M... 

8833-N._ 

ea34-N-. 

e835-N.„ 
e836-N.„ 


Applicant 


Union  Cwbide  Corp.,  Oanbwy,  CT. 


Economics  Laboratoy.  Inc.,  St  Paul.  MN- 


Mountstar  Division  of  Amalgamet.  hic.  New  York,  NY. 

Logical  Technical  Services  Corp.,  Newtown,  PA 

Teledyne  Energy  Suppiies,  Timonium.  MO 


Hegulaaon(S)  aneded 


48  CFR  173J16. 


49CFH  173,277- 


48  CFR  173.164. 


Nature  ol  OManipion  thavaol 


49  CFR  173.119. 


48  CFR  17a2«9,  172.400. 


8837. 


Stresau  Lai)oralory.  Inc..  Spooner,  Wl. 


CnMby  a  Ovadon,  mc.  Long  BearA  CA- 


Georgia-Pacilic  Corp,  Atlanta  GA. 


United  Stales  Steel  Corp.,  McKeespoii,  PA. 


Fabncaled  IMelals.  inc.  San  Leandw,  CA. 


48  CFR  17178, 173.74. 17S,7»_ 


49  CFR  173.1tSM.  17ai19»i4, 173.24SM.  173.346(4. 
178.340-7, 178,341-«,  178,343-5. 


48  CFR  172202W. 


49     CFR     178.37-10(b).     178.37-10(C),     178.4S-7(a). 
178.46-714. 


48CPni73J46- 


To  aulhari2a  Mpmant  of  vinyl  mettiyl  etwr,  Itoiwmile 
gas.  in  DOT  Spedlicalion  KIC-330  and  UC-331 
cargo  tanks.  (Mods  1). 

To  ai^hortza  use  of  a  DOT  Specifcaioii  12A  ibertwwd 
toil  oonlaining  4  fcwar  l^iston  capadly.  \ 

alliytsna  bottles  for  stspmanl  of  a  i 

ms  sokAin,  dassad  as  a  oorresiwa  i 
1) 

To  authorize  a  onelme  afi^mant  of  ane  *iawiiius. 
llammaUe  soid,  in  norvOOT  spadfcalcn  20  tool 
Ireigtn  contanars  ined  wUh  haany  duty  ptartic  Jioda 
3>. 

To  manufackvs.  marti  and  ssi  DOT  Spedfcatuw  34 
containeis  for  shipmsr*  of  methyl  aloalwl.  soUtan 
classed  as  a  ■ansiisljta  hMd.  #<edss  1,  2:  8.  ^ 

To  authorize  rtpmsr*  of  potaaaiii      .^_ 
not  exoeedkig  one  galon  ki  nanOOT 
bknter  Mia  mHiitu  wtUn  a  aadKa  vrnprnOmt  ii  ■ 
plywood  case,  sanepled  kom  litielng,  (Modes  1,  4). 

To  authorize  ih^nsi*  of  an  kMaaiq  s^itwliia. 
A.  wsttsd  wMi  hstona,  iMiaiigWa  t^M,  In 
contamen  of  plaslic  not  to  aiciasd  30  gwM  of 
eiiploeiiia.  ovatpadisd  in  DOT  ^|— «'i*ir  t,  SB 
17H  meW  ifeians  oortmnim  no  moM  aian  •  i 
-        1), 


To  authorize  sNpnwnl  of  < 
waste  «smmatita.  coneaivae  or  pjiscw  B  i 
nonOOT  apedicaiion  «acum  caigo  <■ 
DOT  Specificalion  X7/312  anept  lor  I 
and  ctcuiiloiMiiMl  leSikjnjenieK.  ftlods  1). 

To  arihortzs  uas  of  Mpping  papars  wNch  kal  Oia 
qusntitir  ordsrwl  and  product  numbar  betora  Iha 
proper  shipping  name.  (Modes  1.  2). 

To  manulactwa,  marti  and  aal  DOT  Speciica*on  ^^ 
SAX.  3AA.  SAAX  and  ST  M^  I 


olew 
mat*  of  tnaa 
taed  in  theee  cylinders.  (Modes  1,  t  3). 
To  manulBDtura,  msrk  and  eel  norvOOT 
pertMe  elaal  tanta  with  a  ^... 
sWpniant  of  a  conosare  t^H,  n— , 


al  aiaaa  poMs.  tar  ahip- 


feiar  tar 
1.2.3^ 


This  notice  of  receipt  of  application*  for  new  exemptions  is  pabfehed  in  aocwdance  with  sectitn  107  ot  Hm  Hawideiu 
Materials  Transportation  Act  (49  U.S.C  1806;  49  CFR  1.53(e}). 

bsued  In  Washington,  D.C.  on  May  6, 1982. 
).  R.  Grotiw. 

Chief.  ExempUons  Branch.  Office  of  Hazardous  Materials  Regulation.  Materiak  Transportation  Bureau. 

[FR  Doc.  82-13021  Filed  &-14-a2: 8:45  ami 
BIUJNQ  CODE  4810-eO-M 
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Sunshine  Act  Meetings 


Federal  Register 
VoL  47,  No.  95 
Monday,  May  17,  1982 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put>iished 
under  ttie  "Government  in  ttie  Sunshine 
Act"   (Pub.   L   94-409)   5  U.S.C. 
552b<e)(3). 


CONTENTS 

ftOfTtS 

Commodtty  Futures  Tra<Sng  Commis- 
sion    1,2 

Equal  Employment  Opportunity  Com- 
mission .„ „ „  3 

Federal  Deposit  Insurance  Corpora- 
tion   ~-  4 

Federal  Maritime  Commission 5 

Federal  Reserve  System „«.  6 

Irttemational  Trade  Commission  — — -  7 


COMMODITY  FUTURES  TRAOINO 
COMMISSION 

TIME  AND  date:  11  a.m.,  Friday,  May  21, 

1982. 

place:  2033  K  Street,  NW..  Washington. 

D.C.,  eighth  floor  conference  room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Briefing. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jane  Stuckey,  254-6314. 

|S-72e-8Z  Filed  S-13-82: 12:42  pm| 
BtUJNQ  COOE  63S1-01-M 


COMMODITY  FUTURES  TRADINQ 
COMMISSION 

TIME  AND  date:  11  a.m.,  Friday,  May  28, 

1982. 

place:  2033  K  Street.  NW..  Washington, 

D.C.,  eighth  floor  conference  room. 

status:  Closed. 

matters  TO  be  considered: 

Surveillance  Briefing. 

CONTACT  PERSON  FOR  MORE 

information:  Jane  Stuckey,  254-8314. 

IS-727-82  Filed  S-12-a2: 12:42  pm) 
BILLMO  COOE  CSSI-OI-M 


EQUAL  EMPLOYMENT  OPPORTUNTTV 
COMMISSION 

TIME  AND  date:  9:30  a.m.  (eastern  Ume), 
Tuesday,  May  18, 1982. 

PLACE:  Commission  Conference  Room 
5240,  fifth  floor,  Columbia  Viaza  Office 


Building,  2401  E  Street  NW^ 
Washington.  D.C.  20506. 
STATUS:  Part  will  be  open  to  the  pubUc 
and  part  will  be  closed  to  the  public. 

1.  Ratification  of  NoUtion  Vote:  Freedom  of 
Information  Act  Appeal  No.  82-3-FOIA-46. 

2.  Freedom  of  Infonnation  Act  Appeal  No. 
82-3-FOIA-038-MK.  concerning  a  request  for 
infonnation  from  an  open  investigative  case 
file. 

3.  Freedom  of  Information  Act  Appeal  No. 
e2-3-FOIA-2-AT,  concerning  a  request  for 
information  from  open  Title  VII  investigative 
files. 

4.  Freedom  of  Information  Act  Appeal  No. 
82-3-FOIA-14-ME,  concerning  a  request  for 
administrative  decisions  on  administrative 
subpoenas. 

5.  Freedom  of  Intormation  Act  Appeal  No. 
82-2-FOIA-lO^^  concerning  a  request  for 
contents  of  a  charge  file. 

6.  Freedom  of  Information  Act  Appeal  Na 
82-2-FOIA-021-MK,  concerning  a  request  for 
copies  of  materials  contained  in  three 
investigative  age  discrimination  charge  files. 

7.  A  report  on  Commission  Operations  by 
the  Executive  Director. 

Closed: 

Litigation  Authorization;  General  Counsel 
Recommendations. 

Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting 

CONTACT  PERSON  FOR  MORE 

information:  Treva  McCall,  Executive 
Officer,  at  (202)  634-6748. 

This  Notice  Issued  May  11, 1982. 

IS-7ZZ-82  Filed  5-13-82;  10:10  ud] 
BiUJNOCOOE  6570-Oe-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Changes  in  Subject  Matter  of  Agency 
Meetings 

Pursuant  to  the  provisions  of 
subsection  (e](2]  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b{e)(2)). 
notice  is  hereby  given  that  the 
Corporation's  Board  of  Directors  has 
determined,  by  affirmative  vote  of 
Chairman  William  M.  Isaac,  Director 
Irvine  H.  Sprague  (Appointive),  and  Mr. 
Doyle  L  Arnold,  acting  in  the  place  and 
stead  of  Director  C.  T.  Conover 
(Comptroller  of  the  Currency),  that 
Corporation  business  requires  the 
withdrawal  from  the  agenda  for 
consideration  in  the  Board's  closed 
meeting  scheduled  for  2:30  p.m.  on 
Monday,  May  17. 1982.  and  the  addition 
to  the  agenda  for  consideration  in  the 


Board's  open  meeting  scheduled  for  2:00 
p.m.  that  same  day,  on  less  than  seven 
days'  notice  to  the  public  of  the 
following  matter. 

Petition  of  the  Investment  Company 
Institute  seeking  certain  relief  in  connection 
with  the  creation  and  operation  by  The 
Boston  Five  Cents  Savings  Bank,  Boston. 
Massachusetts,  of  The  Boston  Five  Mutual 
Fund.  The  Boston  Five  Money  Market  Fund. 
The  Boston  Five  Fund  Distributor,  Inc.  and 
The  Boston  Five  Fund  Adviser,  Inc. 

By  the  same  unanimous  vote,  the 
Board  has  also  determined  that 
Corporation  business  requires  the 
withdrawal  from  consideration  at  its 
May  17, 1982  open  meeting,  on  less  than 
seven  days'  notice  to  the  public,  of  the 
following  matter 

Memorandum  and  Resolution  re:  Proposed 
new  Part  350  of  the  Corporation's  rules  and 
regulations,  to  be  entitled  "Special  Reporting 
Basis  for  Insured  Savings  Banks,"  which 
would  improve  the  quality  of  financial  data 
reported  to  the  FDIC  by  insured  savings 
banks  by  (1)  requiring  all  insured  savings 
banks  to  report  all  financial  assets  and 
liabilities  acquired  or  funded  on  or  after 
January  1, 1983  on  a  fair  value  basis  for 
purposes  of  preparing  their  Reports  of 
Condition  and  Income  that  are  filed  with  the 
FDIC  and  (2)  permitting  insured  savings 
banks  to  restate  all  financial  assets  and 
liabilities  and  bank  premises  existing  on 
January  1, 1983,  to  their  fair  value. 

By  the  same  majority  vote,  the  Board 
determined  that  no  earlier  notice  of 
these  changes  in  the  subject  matter  of 
the  meetings  was  practicable. 

Dated:  May  12, 1982. 
Federal  Deposit  Insurance  Corporation. 
Hoyle  L  Robinson. 
Executive  Secretary. 

[S-72S-a2  Filed  »-lS-S2: 12:42  po| 
>  BIUJNO  COOC  e714-01-M 


FEDERAL  MARITIME  COMMISSION. 

TIME  AND  date:  3  p.m..  May  13, 1982. 

place:  Hearing  Room  One,  1100  L 
Street  NW.,  Washington,  D.C.  20573. 

status:  Closed. 

matter  to  be  considered:  Passenger 
vessel  certification  of  Canadian  Cruise 
Lines,  Ltd.,  owner  and  operator  of  the 
passenger  vessel  Prince  George. 
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CONTACT  PERSON  FOR  MORE 

information:  Francis  C.  Humey. 
Secretary  (202)  523-5725. 

IS-7Z1-8Z  Filed  S-13-82:  lOM  am) 
BNJJNO  CODE  6730-01-M 

6 

FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  10  a.m..  Thurday.  May 
20,1982. 

PLACE:  Board  Building,  C  Street  entrance 

between  20th  and  2l8t  Streets,  NW., 

Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposals  regarding  Regulation  B  [Equal 
Credit  Opportunity): 

(A)  Interpretations  on  treatment  of  income 
and  disclosure  of  reasons  for  adverse  action 
(proposed  earlier  for  public  comment — 
Docket  No.  R-0203);  and 


(B)  Amendments  to  the  business  credit 
provisions  (proposed  earlier  for  public 
comment-^-Docket  No.  R-0185). 

2.  Any  items  carried  forward  from  a 
previously  annoimced  meeting. 

Note. — ^This  meeting  will  be  recorded  for 
the  benefit  of  those  unable  to  attend. 
Cassettes  will  be  available  for  listening  in  the 
Board's  Freedom  of  Information  Office,  and 
copies  may  be  ordered  for  $5  per  cassette  by 
calling  (202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 
Governors  of  the  Federal  Reserve  System. 
Washington.  D.C  20551. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  May  12, 1982. 
James  McAfee, 
Associate  Secretary  of  the  Board. 

(S-7Z3-82  Filed  S-13-B2: 10:13  am] 
HUJNG  COOE  «210-01-M 


INTERNATIONAL  TRADE  COMMISSION 

TIME  AND  DATE:  10  a.m..  Wednesday. 
May  26, 1982. 

place:  Room  117. 701 E  Street.  NW.. 
Washington.  D.C  20436. 

status:  Open  to  the  public. 

MATTERS  TO  BE  considered: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  complaints,  if  necessary: 
(a)  CAT  scan  equipment  (Docket  No.  825). 

5.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 
information:  Kenneth  R.  Mason. 
Secretary  (202)  523-0161. 

S-724-BZ  Filed  S-IS-SZ:  l(k2S  am] 
BNXMO  COOE  70a»-02-H 


Monday 
May  17,  1982 


Part  II 


Department  of 
Health  and  Human 
Services 

Office  of  Human  Development  Services 


Head  Start  Training  and  Technical 
Assistance  Program;  Availal>ility  of  FY 
1982  Funds 


21190 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

[Program  Annoucn^ment  No.  13600-621] 

Head  Start  Training  and  Technical 
Aslstance  Program;  Availability  of  FY 
1982  Funds 

agency:  Office  of  Human  Development 
Services,  HHS. 

subject:  Annoimcement  of  Availability 
of  FY  1982  Funds  and  Request  for 
Applications  for  Head  Start  Training 
and  Technical  Assistance  Grants. 
summary:  The  Administration  for 
Children.  Youth  and  Families  (ACYF). 
Head  Start  Bureau,  announces  that 
competing  applications  will  be  accepted 
for  new  State-wide  Training  and 
Technical  Assistance  grants  to  assist 
local  Head  Start  grantees  in  the 
management  and  provision  of  services 
in  Regions  L  a  IV.  VI.  VH  VIH  K.  X. 
Excluded  from  the  State-wide  provider 
system  are  Regions  m  and  V. 
Applications  will  also  be  accepted  for 
one  T/TA  grant  to  assist  all  Migrant 
Head  Start  programs  and  one  grant  to 
assist  Indian  Head  Start  programs  in 
four  States. 

date:  The  closing  for  reciept  of 
applications  is  July  1, 1982. 

Scope  of  This  Program  Announcement 

Under  the  restructured  Head  Start 
training  and  technical  assistance 
system,  we  plan  to  place  more  emphasis 
on  technology  transfer  by  which  we 
mean  disseminating  good  program 
practices,  developed  and  tested  in  Head 
Start,  to  other  Head  Start  programs 
and — to  the  extent  resources  allow — to 
other  State  and  local  child  care 
providers  e.g..  day  care,  public  schools, 
health  agencies,  etc  As  a  parallel  effort 
Head  Start  will  also  be  systematically 
incorporating  program  practices  from 
other  social  services  programs.  In 
addition,  we  will  be  placing  increased 
emphasis  on  technical  consultation 
services,  by  which  we  mean  joint 
participation  in  the  solution  of 
programmatic  and  management 
problems.  This  joint  participation  of 
Head  Start  programs  with  training  and 
technical  assistance  providers  is 
intended  to  increase  Head  Start  grantee 
capacity  to  manage  and  secure  their 
own  T/TA. 

This  program  announcement  contains 
the  following  sections: 

•  Program  Purpose 

•  Program  Goals  and  Objectives 

•  Program  Priorities 

•  The  Application  Process 


Grant  Categories  are  listed  below,  and 
described  in  detail  under  Program 
Priorities.  Applications  are  requested  In 
the  following  two  categories: 

Grant  Category  1:  State-wide  Training 
and  Technical  Assistance. 

2:  Indian  and  Migrant  Programs 
Division  Training  and  Technical 
Assistance. 

2a:  Training  and  Technical  Assistance 
grant  to  serve  migrant  programs. 

2b:  Training  and  Technical  Assistance 
grant  to  serve  East  Coast  Indian 
programs  (6  grantees  in  4  States). 

Program  Purpose 

The  Head  Start  Act  Pub.  L  97-35. 
Subchapter  B.  section  648,  provides  for 
technical  assistance  to  commimities  in 
developing,  conducting,  and 
administering  programs  and  for  training 
for  specialized  or  other  personnel 
needed  in  connection  with  Head  Start 
programs.  In  keeping  with  the  law, 
ACYF  will  provide  financial  assistance 
for  training  and  technical  assistance  (T/ 
TA)  services  to  Head  Start  services  to 
children  and  families.  The  training  and 
technical  assistance  is  to  build  capacity 
in  all  substantive  service  components, 
as  well  as  administration  and 
management,  to  meet  the  quaUtative 
standards  expected  of  Head  Start. 

Program  Goals  and  Objectives 

Beginning  in  Fiscal  Year  1982.  ACYF 
plans  to  restructure  the  Head  Start  T/ 
TA  delivery  system,  streamlining  it  into 
primarily  State-wide  provider  service 
areas.  The  goals  are  fivefold: 

1.  To  increase  direct  participation  of 
local  Head  Start  grantees  and  the 
broader  child  care/child  development 
community  in  the  planning,  management 
and  delivery  of  T/TA  services. 

2.  To  foster  increased  utilization  of 
State/local  government  private  and 
voltmtary  sector  resources  in  Head  Start 
programs. 

3.  To  make  the  Head  Start  T/TA 
system  responsive  to  the  T/TA  needs  of 
the  broader  child  care/child 
development  community. 

4.  To  establish  a  more  cost-effective 
T/TA  network  which  is  more  responsive 
to  the  needs  of  Hea'i  Start  programs  at 
the  local  community  level. 

5.  To  increase  Head  Start  grantee 
capcity  for  self-determination  in 
asessing,  seciu*ing.  and  managing  T/TA 
services. 

T/TA  functions  vital  to  the  continued 
success  and  improvement  of  Head  Start 
programs  are  to  be  assured.  Among 
these  functions  are:  Child  Development 
Associate  (CDA]  training,  assistance  to 
grantees  in  identifying  and  correcting 
both  programmatic  and  management 
deficiencies,  and  assistance  to  grantees 


in  effecting  linkages  with  other  child 
and  family  service  agencies. 

The  restructuring  of  the  T/TA  delivery 
system  into  State-wide  provider  service 
areas  is  expected  to  provide  for  cost- 
effectiveness  through  a  reduction  in 
requirements  for  consultants  of  staff  T/ 
TA  from  the  provider.  T/TA  gantees  will 
be  expected  to  rely  to  the  maximum 
extent  upon  existing  Head  Start  program 
staff  and  parents  as  experts  who  will  be 
available  to  provide  T/TA  services, 
generally  at  no  fee  (but  with 
reimbursement  as  needed  for  travel  and 
per  diem).  Grantees  are  expected  to 
seek  other  resources  from  State  and 
local  governments  and  the  private  sector 
of  the  child  care/child  development 
community. 

Eight  of  the  ACYF  regions  will 
participate  in  the  Category  1  Statewide 
provider  system  while  Regions  III  and  V 
wrill  continue  the  T/TA  delivery  system 
presently  in  place  in  those  regions. 
ACYF  intends  to  do  a  management 
analysis  of  all  the  delivery  systems 
during  the  FY  1983  operating  year  in 
order  to  make  decisions  for  the  FY  1984 
system. 

Program  Priorities 

The  Administration  for  Children. 
Youth  and  Families  proposes  to  make 
financial  assistance  awards  for  the 
provision  of  training  and  technical 
assistance  (T/TA)  services  to  Head 
Start  programs.  Each  type  project  is 
described  below. 

Category  1:  State-wide  Training  and 
Technical  Assistance  Projects. 

ACYF  solicits  applications  for 
financial  assistance  to  assist  Head  Start 
programs  to  meet  their  T/TA  needs  and 
to  arrange  (through  brokerage  activities) 
or  provide  training  and  technical 
assistance  as  appropriate.  Training  and 
technical  assistance  should  be  delivered 
or  arranged  upon  request  or 
demonstrated  need  of  the  recipient 
Head  Start  program(8).  While  it  is 
ACYFs  Intent  to  use  the  experienced 
and  competent  staff  of  other  Head  Start 
programs  to  deliver  T/TA.  some 
instances  will  require  the  use  of  the 
State-wide  T/TA  grantee's  own 
specialists  or  specialists  obtained  fiom 
other  sources  in  the  Head  Start  Training 
and  technical  assistance  network. 

Functional  areas  of  need  include: 

1.  Assisting  Head  Start  programs  to 
identify,  classify  and  assign  priorities  to 
their  T/TA  needs: 

2.  Organizing  these  needs  for  the 
geographic  area  served  by  the  State- 
wide T/TA  grantee  to  determine  the 
range  and  severity  of  needs; 

3.  Identifying  or  helping  Head  Start 
programs  to  identify  individual  staff 
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members  who  can  provide  T/TA  to 
others  within  that  program  or  within  the 
geographic  area  served  by  the  State- 
wide T/TA  grantee,  or  model  programs 
or  components  which  can  serve  as  a 
demonstration  site  for  T/TA. 

4.  Matching  identified  needs  with 
appropriate  individuals  or  site,  and 
brokering  an  assistance  relationship 
(which  in  most  cases  will  not  involve 
payment  of  a  fee.  though  it  may  require 
reimbursement  for  travel  and/or  per 
diem): 

5.  Receiving  reports  of  user 
satisfaction  with  T/TA  services 
brokered  or  provided,  and  modifying 
future  efforts  accordingly; 

6.  Coordinating  with  the  ACYF 
Regional  Office  and  with  other  State- 
wide T/TA  projects:  and 

7.  Reporting  plans,  activities,  and 
accomplishments  to  the  ACYF  Regional 
Office  which  awards  the  grants. 

All  of  these  functional  areas  of  need 
are  expected  to  be  accomplished  within 
the  framework  of  advice  and  guidance 
received  from  other  elements  of  the 
child  development  community.  For  this 
purpose,  eadi  State-wide  T/TA  grantee 
is  to  establish  and  work  with  a  T/TA 
Advisory  Group  which  is  representative 
of  Head  Start  programs  and  other  child 
care/child  development  interests  in  the 
geographic  areas  to  be  served. 

Subject  matter  areas  of  need  include 
the  components  of  the  Head  Start 
program:  Education.  Health  (including 
nutrition,  medical,  and  mental  health, 
but  not  dental  health).  Parent 
Involvement  Social  Services, 
Administration  and  Financial 
Management.  An  additional  area  of 
need  is  the  ability  to  provide  or  to 
arrange  through  qualified  sub-grantees. 
Child  Development  Associate  (CDA) 
staff  training.  In  the  provision  of  CDA 
training:  the  State-wide  T/TA  grantee 
will  be  expected  to  do  the  foUowing: 

•  Continue  to  use  the  CDA  training 
criteria  presently  in  use. 

•  Arrange  for  persons  presently 
receiving  CDA  training  to  continue  to 
participate  in  training  to  the  extent 
feasible.  Grantees  are  encouraged  to 
work  out  collaborative  arrangements 
with  existing  CDA  training  providers 
where  this  will  facilitate  continued 
provision  of  quality  CDA  training. 

While  most  of  these  projects  are 
expected  to  cover  State-wide  geographic 
areas,  a  few  will  cover  a  sub-State  area 
or  a  multi-State  area  (see  Appendix  II). 
In  some  jurisdictions  some  Head  Start 
programs  will  befunded  directly  by  the 
Regional  Office  to  purchase  or  provide 
their  own  T/TA.  These  programs  will 
not  receive  technical  assistance  services 
finm  the  State-wide  T/TA  grantee,  but 
they  are  to  be  included  in  training 


courses  which  are  intended  to  serve 
more  than  one  Head  Start  program. 

Number  of  grants  to  be  awarded: 
Approximately  45. 

Amount  of  Individual  grtmts:  See 
Appendix  IL 

Category  2:  Indian  and  Migrant 
Programs  Division  T/TA  grants. 

2a:  ACYF  solicits  applications  for 
financial  assistance  to  provide  T/TA 
services  to  all  migrant  Head  Start 
programs.  The  functional  and  subject 
matter  expectations  are  the  same  as 
those  described  for  the  State-wide  T/TA 
Grants,  Category  1. 

2b:  ACYF  soUcits  applications  for 
financial  assistance  to  provide  T/TA 
services  to  6  Indian  Head  Start 
programs  located  in  New  York  (2), 
Florida  (2),  North  Carolina  (1),  and 
Mississippi  (1).  the  functional  and 
subject  matter  expectations  are  the 
same  as  those  described  for  the  State- 
wide T/TA  Grants,  Category  1. 

Number  of  grants  to  be  awarded:  2. 

Funds  available:  See  Appendix  0. 

General  Instructions 

Training  and  technical  assistance  are 
considered  key  factors  in  implementing 
and  maintaining  Head  Start  program 
quality  and  performance.  Training  and/ 
or  technical  assistance  may  be  given  to 
any  Head  Start  program  for  the  purpose 
of  conforming  with  Head  Start 
regulations  and  policies.  The 
determination  that  particiilar  areas  of 
the  program  reqxiire  improvement  is 
made  by  comparing  actual  program 
operation  with  Federal  regulations  and 
policies  that  govern  the  Head  Start 
program.  Training  is  defined  as  an 
educational  activity  or  event  which  is 
designed  to  impart  knowledge, 
understanding  or  develop  skills.  Sudi 
activities  may  be  in  the  form  of 
assembled  events  (e.g.  workshops, 
seminars),  programmed  or  self- 
instructional  activities.  Technical 
assistance  is  a  problem  solving  event 
generally  atilizhig  the  services  of  an 
expert.  Such  services  are  generally 
provided  on-site,  address  a  specific 
problem  or  set  of  problems  and  are 
intended  to  assist  the  consumer  with  an 
immediate  resolution  or  an  approach  to 
resolving  a  given  problem  or  set  of 
problems. 

Prospective  grantees  should  assess 
needs  expressed  by  Head  Start 
programs  within  the  designated 
geographic  area  in  order  to  plan  for 
training  and/or  technical  assistance. 

The  scope  of  the  training  and 
technical  assistance  (T/TA)  efforts 
includes  content  related  to  all  the  Head 
Start  program  components  and 
administration.  Regions  have  in  the  past 
used,  and  to  varjring  extents  in  different 


Regions  still  may  use  some  or  all  of  die 
following  tools  and  methods  to  identify 
T/TA  needs:  The  Program  and 
Administrative  Self-Assessment/ 
Validation  Instruments  (SAVIs).  or  other 
self-assessment  tools.  Routine 
Validations,  In-Depth  Validations, 
audits,  general  program  reviews,  pre- 
reviews  and  Performance  Indicators.  In 
addition,  T/TA  may  be  provided  in 
major  national  and  regional/IMPD 
ACYF  program  emphases  and  pertinent 
regional  multi-State  and  State  Head 
Start  Association  emphases.  Major 
content  areas  for  Head  Start  training 
and  technical  assistance  are: 

•  Education 

•  Parent  Involvement 

•  Social  Services 

•  Health  (medicaL  nutrition,  and 
mental  healdi) 

•  Staff  Trainbig  for  Career 
Advancement 

•  Management  and  Administration 

•  Handicapped 

•  Bilingual-Multicultural 
Handicapped  and  Bi-Lingual/Multi- 

Cultural  T/TA  should  be  provided  only 
to  the  extent  that  Head  Start  programs 
have  high  priority  T/TA  needs  in  these 
areas  which  cannot  be  met  by  the 
Resource  Access  Projects  (RAPs)  and 
the  Bi-Lingual/Multi-Cultural  Resource 
Centers. 

Management  and  administration 
includes  systems  for  the  management  of 
needs  assessments,  program  planning, 
program  improvement,  personnel 
administration,  fiscal  management, 
program  funding,  organizationa] 
structure  and  compliance  with 
administrative  and  programmatic 
regulations  and  requirements. 

The  T/TA  grantee  should  take  full 
advantage  of  die  resources  and 
expertise  available  fitnn  other  ACYF 
grants  and  contracts,  and  should 
coordinate  as  necessary  with  those 
contractors  or  grantees.  Specifically,  the 
coordination  should  be  with  Resource 
Access  Projects  for  handicapped 
services:  Home  Start  Training  Centers 
(HSTC's)  for  Head  Start  programs  which 
are  home-based  or  have  home-based 
components;  Bi-Iingual/Multi-Cultural 
Resource  Centers;  the  National  and 
Regional  Child  Development  Associate 
(CDA)  grantees  and  contractors;  the 
Public  Health  Service  for  dental  health 
T/TA:  and  the  national  Exploring 
Parenting  contractor.  These  contractors 
and  grantees  are  avulable  to  provide 
leaderahip,  materials,  advice  and.  in 
most  cases,  both  training  and 
orientation  for  the  staff  of  the  State- 
wide T/TA  grantee,  and  direct  T/TA  for 
local  Head  Start  programs. 
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In  addition,  the  ACYF  will  furnish  a 
set  of  basic  training  materials  on  each  of 
the  following:  The  Head  Start 
Administrative  Regulations,  a 
ciuriculum  for  conducting  Management 
Institutes  for  New  Head  Start  Directors, 
and  (in  FY  1983)  a  curriculum  for 
Advanced  Management  Training  for 
experienced  Head  Start  Directors.  Head 
Start  and  Day  Care  materials  will  be 
made  available  to  the  T/TA  grantee  for 
reproduction  or  distribution  and  use, 
depending  upon  availability. 

In  addition  to  program  content  which 
is  strictly  related  to  Head  Start,  the  T/ 
TA  grantee  should,  to  the  extent 
feasible,  provide  generic  training  and 
technical  assistance  in  early  childhood 
education  to  all  the  elements  of  the  child 
development  community.  This  coverage 
should  be  on  an  as-needed  basis  and  is 
regarded  as  "feasible"  if  T/TA  can  be 
offered  to  day  care  staff  or 
organizations  beyond  the  local  Head 
Start  program  at  no  additional  cost  as, 
for  example,  including  day  care  staff  in 
Head  Start  training  programs  where 
space  is  available. 

Each  State-wide,  multi-State  and  sub- 
State  T/TA  grantee  must  establish  a  T/ 
TA  Advisory  Board,  which  must  be 
representative  of  the  entire  child  care/ 
child  development  community  in  the 
area  served,  and  which,  for  example, 
may  include  among  its  members: 
Representatives  of  Head  Start  Directors, 
or  of  a  State  Head  Start  Directors 
Association;  State  or  local  day  care 
official;  representatives  of  Head  Start 
parents,  or  of  a  State  Head  Start  Parent 
Association;  representatives  of  the  State 
chapter  of  a  child  development 
professional  association,  such  as  the 
Association  for  the  Education  of  Young 
Children,  or  the  State  Head  Start 
program  staff,  or  of  the  State  Head  Start 
Staff  Association;  representatives  of 
appropriate  schools  of  faculties  in 
colleges  and  universities;  and  experts  in 
such  subjects  as:  Bilingual  Education 
Program  Administration,  Nutrition, 
Finance,  Mental  Health.  Early 
Childhood  Education,  Licensing,  Social 
Services,  etc. 

One  person,  of  course,  may  have 
qualifications  in  several  of  the  above 
areas.  The  Advisory  Board  should  have 
no  more  than  ten  members  if  it  is  to 
function  efficientiy.  The  group  should 
meet  at  least  twice  each  year,  and 
should  be  consulted  frequenUy  for  the 
purposes  of  budget  planning,  needs 
assessment  design,  planning  activities, 
policy  development,  resource  allocation, 
coordination  with  other  T/TA  activities 
within  the  State,  resource  identification 
(volunteer  or  paid],  design  and 
adaptation  of  training  materials,  and 


design  and  analysis  of  evaluation 
activities. 

Eligible  Applicants 

Any  public  or  private  non-profit 
organization  may  apply  for  financial 
assistance  under  this  announcement, 
including  but  not  limited  to 
organizations  formed  especially  for  this 
purpose  (such  as  consortia  of  State 
Head  Start  Associations  and  other  early 
childhood  organizations  within  a  State], 
institutions  of  higher  education,  and 
existing  non-profit  providers  of  Head 
Start  training  and  teclinical  assistance. 
"For  profit"  organizations  are  not 
eligible  applicants  but  may  be  proposed 
by  eligible  applicants  as  sub- 
contractors. Applications  which  are 
developed  jointiy  by  eligible  applicants 
(non-profit  organizations,  colleges  or 
universities,  etc.)  in  consultation  with 
business  and  industry  are  encouraged  in 
order  to  bring  together  broader 
capability  and  interdisciplinary  skills 
required  to  implement  the  intent  of  these 
projects.  However,  in  all  cases  the 
recipient  is  expected  to  perform  a 
substantive  role  as  either  principal 
performer  of  project  activities  or  overall 
administration  of  the  project  Applicants 
must  be  organizations  which  are  located 
vnthin  the  geographic  areas  to  be  served 
by  the  grants. 

A  vailable  Funds 

Under  this  announcement  awards  will 
be  made  in  FY  1982  and  FY  1983. 

The  Administration  for  Children, 
Youth  and  Families  expects  to  award 
$9,229,613  in  FY  1982  for  Head  Start 
Training  and  Technical  Assistance 
projects. 

It  is  expected  that  approximately  45 
financial  assistance  awards  will  be 
made  in  Category  1  of  this 
annotmcement  and  2  awards  under 
Category  2.  The  amount  of  awards  is 
presented  in  Appendix  n.  Some  FY  1982 
awards  will  be  for  a  period  of  less  than 
twelve  (12]  months. 

Appendix  n  is  a  table  of  (1)  the 
amounts  available  from  FY  1982 
allocations  for  awards  in  each  category 
and  (2)  the  approximate  annualized 
amount  for  a  complete  grant  year. 

Support  for  FY  1983  will  depend  on 
the  grantee's  satisfactory  performance 
on  the  project  for  which  the  award  was 
made,  the  availability  of  funds,  the 
results  of  the  management  analysis  in 
FY  1983  of  the  various  T/TA  delivery 
systems,  and  the  best  interests  of  the 
Government. 

Recipient  Share  of  the  Project 

Recipients  are  not  required  to  provide 
a  non-Federal  share  or  in-kind 


contributions.  However,  in-kind     • 
contributions  are  encouraged. 

Instrument  of  Award 

ACYF  wiU  award  grants  under  this 
Announcement 

The  Application  Process 

Availability  of  Forms 

Application  for  a  financial  assistance 
award  under  the  Head  Start  Training 
and  Technical  Assistance  Program  must 
be  submitted  on  the  standard  forms 
provided  for  this  purpose.  Application 
kits  which  include  the  forms,  and  other 
information  may  be  obtained  by  writing 
or  calling  the  Regional  Office  or  Indian 
and  Migrant  Programs  Division  contact 
listed  in  Appendix  QI  of  this  Program 
Announcement  Application  conferences 
will  be  scheduled  for  prospective 
grantees.  Attendance  at  these 
conferences  is  not  required  in  order  to 
apply  for  a  grant  (See  Appendix  I}. 

Application  Submission 

One  signed  original  and  two  copies  of 
the  application,  including  all 
attachments,  must  be  submitted  for 
Category  1  projects  to  the  appropriate    - 
Regional  Office  of  Fiscal  Operations 
(OFO),  Office  of  Human  Development 
Services,  and  for  the  Category  2  projects 
to  the  Grants  and  Contracts 
Management  Division  (GCMD)  in 
Washington.  D.C  (See  Appendix  m  for 
a  list  of  grants  officials). 

Application  Consideration 

The  cognizant  ACYF  Regional 
Program  Directors  and  the  Director  of 
the  Indian  and  Migrant  Programs 
Division  of  the  Administration  for 
Children,  Youth  and  Families  determine 
the  final  action  to  be  taken  with  respect 
to  each  application  for  financial 
assistance  for  this  program. 
Applications  which  are  complete  and 
conform  to  the  requirements  of  this 
program  announcement  are  subject  to  a 
competitive  review  and  evaluation  by 
qualified  persons  btym  the 
Administration  for  Children,  Youth  and 
Families,  and  other  consumer 
representatives. 

The  results  of  the  review  assist  the 
Regional  Program  Director  and  IMPD 
Director  in  considering  competing 
applications.  Comments  may  also  be 
requested  from  appropriate  specialists 
and  consultants  inside  and  outside  the 
Federal  Government 

After  the  cognizant  Regional  Program 
Director  or  IMPD  Director  has  reached  a 
decision  either  to  approve  or  not  to  fund 
competing  applications,  unsuccessful 
applicants  are  notified  in  writing  of  this 
decision.  Successful  applicants  are 
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notified  through  the  issuance  of  a  Notice 
of  Financial  Assistance  Awarded  which 
sets  forth  the  amount  of  funds  awarded, 
the  terms  and  conditions  of  the  award, 
the  budget  period  for  which  support  is 
given,  and  the  total  period  for  which 
project  support  is  contemplated. 

Criteria  for  Review  and  Evaluation  of 
Applications 

Competing  applications  for  financial 
assistance  will  be  reviewed  and 
evaluated  against  the  following  criteria: 

I.  Understanding:  Extent  to  which  the 
project  objectives  support  or  are 
capable  of  achieving  the  program 
objectives  and  priorities  as  described  by 
the  program  announcement — 10  points. 

IL  Technical  Approach:  Extent  to 
which  the  application  shows  an  abiUty 
to  apply  the  appropriate  training 
methodology  to  different  audiences  for 
different  purposes,  knowledge  of  the  use 
of  various  training  and  technical 
assistance  techniques  and  their 
application  to  Head  Start  program  staff 
and  parents,  and  ability  to  satisfy  the 
requirements  and  standards  of  the 
statement  of  work-15  points. 

m.  CDA  Services:  Extent  to  which  the 
application  shows  capacity  for  training 
in  CDA  competencies  (including  center, 
home-based,  and  bilingual)  at  the  multi- 
State,  Statewide  or  Sub-State  level— 10 
points. 

IV.  Head  Start  Performance  Standards 
and  administrative  requirements:  Degree 
to  which  the  application  reflects  the 
ability  and  knowledge  to  train  Head 
Start  staff  and  parents  in  areas  of  need 
to  satisfy  program  standards  and 
applicable  regulations — 15  points. 

V.  Grantee  Capability:  Extent  to 
which  the  applicant  has  or  will  have 
adequate  facilities  and  resources  and 
demonstrates  familiarity  with  needs 
assessment,  training  and  resource 
identification  in  the  areas  to  be  served. 
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Staff  Capability:  Extent  to  which  the 
applicant's  staff  are  shown  to  be 
qualified,  experienced  in,  and  familiar 
with  the  woric  to  be  performed  and  the 
programs  to  be  served:  and  extent  to 
which  professional  personnel  are  shown 
to  be  available  to  the  applicant  at  the 
anticipated  time  of  award — 20  points. 

VL  Advisory  Board  and  Child  Care 
Community  linkages:  Extent  to  which 
the  proposed  Advisory  Board  represents 
the  user  community  and  will  be  involved 
in  planning,  policy  development, 
determination  of  needs,  resource 
allocation  and  oversight  in  evaluating 
delivery.  Extent  to  which  linkages  can 
be  developed  with  entire  child  care 
community  for  benefit  of  both  Head 
Start  and  other  child  care  providers — ^25 
points. 

Vn.  Cost  Extent  to  which  the 
estimated  cost  to  the  Government  is 
reasonable  considering  the  anticipated 
results — 5  points. 

Closing  Date  for  Receipt  of  Application 

The  closing  date  for  receipt  of  sdl 
applications  under  this  Program 
Announcement  is  forty-five  days  after 
the  date  of  the  Federal  Register  in  which 
the  Announcement  appears.  If  the  forty- 
fifth  day  falls  on  a  Saturday.  Sunday,  or 
Federal  holiday,  the  closing  date  is  the 
first  working  day  thereafter. 
Applications  may  be  mailed  or  hand- 
delivered. 

Mailed  applications.  Applications 
mailed  through  the  U.S.  Postal  Service 
shall  be  considered  as  meeting  the 
deadline  if  they  are  either 

1.  Received  on  or  before  the  deadline 
date;  or 

2.  Sent  by  first  class  mail,  postmariced 
on  or  before  the  deadline  date,  and 
received  in  time  for  submission  to  the 
independent  review  group.  (Applicants 
are  cautioned  to  request  a  legible  \}S. 
Postal  Service  postmark  or  to  use 
express  mail  or  certified  or  registered 

Appendix  n 


mail  and  obtain  a  legibly  dated  mailing 
receipt  from  the  U.S.  Postal  Service. 
Private  metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Applications  submitted  by  other 
means.  Applications  submitted  by  any 
means  except  mailing  first  class  thnni^ 
U.S.  Postal  Service  shall  be  considered 
as  meeting  the  deadline  only  if  they  are 
physically  received  before  dose  of 
business  on  or  before  the  deadline  date. 

Late  applications.  Applications  which 
do  not  meet  these  criteria  are 
considered  late  applications  and  will  not 
be  considered  in  the  current 
competition. 

(Category  of  Federal  Domestic 
Assistance  Program  Number  IZJOOO 
Project  Head  Start) 
C3aranoe  E.  HodcBS, 

Commissioner,  Administratioa  for  Cbildrea. 
Youth  ondFamiUes. 

Approved 

Dates*  R.  Hardjr, 

Assistant  Secretary  for  Human  Development 
Services. 

Dated:  May  10, 1962. 
Appeodixl 

Regional  Application  Conference 

Each  ACYF  Regional  Office  and  the  Indian 
and  Migrant  Programs  Division  (IMFO)  will 
schedule  a  conference  for  interested 
organizations  within  the  first  two  weeks  after 
the  date  tliis  announcement  appears  in  the 
Federal  Register.  There  will  be  one 
conference  in  each  Regional  OfRce  dty,  and 
one  conference  in  Washington  for  IMPO. 

It  is  recommended  that  interested 
organizations  secure  a  copy  of  the 
application  kit  before  the  conference,  if 
possible.  The  number  of  application  kits 
available  at  the  conferences  may  t)e  limited. 

Contact  the  office  of  the  ACYF  Regional 
Program  Director  or  the  Director,  IMPD,  for 
the  exact  time,  date  and  place  of  the 
conference  for  the  Region  (or  IMFD)  in  t^iicfa 
you  are  interested  in  submitting  an 
apphcation. 


Massachutetta. 

New  Hainptf***. 
Rhode  M«Kl_.. 


i>-NewVortc 
^4ew  Jeriey*.. 


New  Yo>l<>  (Maw  York CHy). 

(NW  NY3)* 

(S£  NYS)«.. 


Puerto  Rloo'.. 
Virgir>titand*. 
IV— Atlanta: 

•• 


FkxMa* 

GMrgia> 


amount  of 
•seal  year 
1962  rant 


$245,462 

93,075 

449,862 

0 

72,957 

0 

laajso 

93.7S5 

169,131 

166,287 

152.223 

0 

340.993 
342.500 
296.759 


OjraUon  of  fiscal  year  1962  grar«  (nonlh) 


12.__ 
12.__ 
12.._ 
N/A- 
12_ 
N/A- 


7 

7 

7 

7 

7 

N/A- 


amoonlaf  a 


TcM 


$245,462 

U 

93,075 

23 

44aMS 

30 

0 

6 

72.957 

1 

0 

• 

3MX4 

8 

14S«1 

1 

20.731 

M 

286,220 

» 

283.731 

> 

0 

1 

S4O,a03 

» 

S42J00 

31 

296,750 

SO 

21194 


Federal  Register  /  Vol.  47.  No.  95  /  Monday,  May  17.  1982  /  Notices 


Appendix  ll— Continued 

Region  and  StaM 

Approximale 
•mount  of 
fiscal  year 
1962  grant 

Duration  ol  fiscal  ymr  1962  grant  (month) 

Proposed 

maxtmum 

amount  Ota 

fcdyaar  grant 

Total 
number  ol 
Iwad  Mart 
grantees 

Kenluchy*                                           — 

316,926 
515,319 
299,755 

222.091 
275,203 

181.002 
268.812 
151.300 
223.800 
692.287 

173,795 

135,756 

405,269 

89,481 

226,276 
46,891 
41,556 
41,285 
70,132 
31,818 

148.750 

1.037.710 

128.750 

235,750 

0 

0 

80,000 
144,003 
197  J87 

190,219 
42,264 

<? 

316,926 
515,319 
299,755 
222,091 
275,203 

231,670 
356,353 
191,300 
306,266 
1,042,311 

173,796 

136,756 

406,260 

89,481 

264.810 
71,780 
61,013 
60,295 

111,977 
46,926 

148,750 

1,118,750 

128,760 

235.750 

0 

0 
100,000 
206,608 

262.837 

190,219 
100,000 

39 

iiinninnhTni*                              '                                                            <        <             ,  ,< 

12 

12._    _. 

23 

45 

e  r.MmbMt                                                                                 _ 

12 

19 

12 _ 

9 

22 

Vt-CMIas: 

21 

9 

33 

Nnw  MAxfro                                            

9                    

14 

a 

23 

f 

70 

VH— Kansas  City: 

12 - 

1?                                     

18 

Vmm«« 

16 

Uhmvi 

i» 

19 

12 

13 

Vm — Denver 

10 

23 

8 

9 

N  Dakota*                                                               .- - 

«             ,                        

9 

S  DakfTta*         

8 

8 

7 

6 

yyy^yr^M*                                                                                             ..,«■.■ 

"                  

6 

DC— San  Francisco 

1» 

7 

CnfHfTfnis                          

11 

i»                                   

47 

Uaw^                                                                                                                                                      

6 

1? 

10 

kl/A 

1 

X-SwtMc 

/^lUffltgl _,.,_ 

M/a 

9 

tlj^\0 

0                                                 

9 

8    

• 

19 

WaStnaton 

22 

Indfln  end  Migrant  Programs  DIvWon 

MigrWTl                                                        

19 

<S 

Esst  CoMI  Inrltafi                                                                      

K                                                   

e 

•  New  York  Stats  is  dMded  Into  three  seperate  areas  to  reoatve  2  or  3  ^wils.  The  three  areas  era  New  Vorli  Oty,  Western  and  Nodhsm  Nsw  Yorti  SMB.  end  Southern  and  Eastern  New 
Yorli  Slate.  Applcants  nrnt  i^iply  for  one  or  both  of  me  srees  oulside  ol  New  YorV  City.  The  grant  tor  New  Yoili  Cttv  will  be  awarded  aa  a  aeesrate  oranL  Weetem  arxl  Norltwm  New  York 
State  includes  Itie  foilowkig  counties:  Broorne  (2  HS  programs),  Cattaragugus,  CayUga.  Chautauqua.  Chemuna  Cortland.  Ene,  Jefferson,  Lewis,  Madtaon.  Monroe,  Niagara.  Onandaga 
(Syracuse),  Oneida  (2  programs).  Ontwio  (Geneva),  Ortewta,  Oswego,  SI  Uwrenoa,  Schuyler,  Steuben,  Tioga.  Tompldns.  Ths  remaining  counlias  in  Nsw  York  State  are  included  in  the 
Southern  aitd  Eastern  ckjster 

■To  be  direct-funded.  No  competlttva  grants  wM  be  awarded. 

•These  ftoglon  II  vid  IV  stste-wide  grants  for  fiacal  year  1962  wll  not  Induds  ChM  Davetopment  Asaodats  Training  (COA).  COA  «Hi  ba  dlrsd-lunded. 

«Thess  Region  H  sutyatate  grania  in  New  Yod(  state  w«  not  include  COA.  COA  in  thaae  jurWtctions  w«  ba  dksct-hnlsd. 

•m  Region  VIII  iha  stale  grants  will  sxduds  the  following  number  ol  grantsaa  that  ara  U  bs  diratMundad:  ColatadOt  6;  Montana,  1;  Nortti  Oitota,  1:  South  Oakola,  1;  Utah,  2;  Wyoming,  1. 


Appemttx  m. — ^Administration  for  ChUilrQn, 
Youth  and  Families  Regional  Offices 

Region  I 

Administration  for  Children,  Youth  and 
Familiei,  OHDS/DHHS,  Federal  Building, 
Room  2000,  Government  Center,  Boston, 
Massachusetts  02203  (Connecticut  Maine, 
Massachusetts,  New  Hampshire,  Vermont, 
Rhode  Island] 

Richard  Stirling,  Regional  Program  Director, 
(617)  223-6450,  FTS  (8)  223-6450 

Region  II 

Administration  for  Children,  Youth  and 
Families,  OHDS/DHHS,  Federal  Building, 
Room  4149,  26  Federal  Plaza,  New  York, 
New  York  10278  (New  York,  New  lersey, 
Puerto  Rico,  Virgin  Islands) 

Elaine  Danavall-Williams,  Acting  Regional 
Program  Director.  (212)  264-2974,  FTS  (8) 
264-2974 

Region  III 

Administration  for  Children,  Youth  and 
Families,  OHDS/DHHS.  3535  Market 
Street,  (P.O.  Box  13716),  Philadelphia, 
Pennsylvania  19101  (Delaware, 
Washington,  D.C.  Maryland,  Pennsylvania, 
Virginia,  West  Virgina) 

Alvin  Pearls,  Regional  Program  Director,  (215) 
696-0356  FTS  (8)  596-0356 


Region  IV 

Administration  for  Children,  Youth  and 
Families,  OHDS/DHHS,  101  Marietta 
Tower,  Suite  903,  Atlanta,  Georgia  3023 
(Alabama,  Florida,  Georgia,  Kentucky, 
North  Carolina,  South  Carolina,  Tennessee] 

John  Jordan,  Regional  Program  Director,  (404] 
221^2134  FTS  (8)  242-2134 

Region  V 

Administration  for  Children,  Youth  and 
Families,  OHDS/DHHS,  300  Souther 
Wacker  Driver,  15th  Floor,  Chicago,  Illinois 
60606  (Illinois,  Indiana.  Michigan, 
Minnesota,  Ohio,  Wisconsin] 

Hilton  Baines,  Regional  Program  Director, 
(312)  353-6503  FTS  (8)  353-6508 

Region  VI 

Administration  for  Children,  Youth  and 
Families,  OHDS/DHHS,  1200  Main  Tower 
Building,  20th  Floor,  Dallas,  Texas  75202 
(Arkansas,  Louisiana,  New  Mexico, 
Oklahoma,  Texas 

Tommy  Sullivan,  Regional  Program  Director, 
(214)  767-2976,  FTS  (8)  729-2976 

Region  VII 

Administration  for  Children,  Youth  and 
Families,  OHDS/DHHS,  Federal  Building, 
3rd  Floor.  601  East  12th  Street.  Kansas  City, 


Missouri  64106  (Iowa,  Kansas,  Missouri 
Nebraska) 
German  White,  Regional  Program  Director, 
(816)  374-5401,  FTS  (8)  758-5401 

Region  vm 

Administration  for  Children.  Youth  and 
Families.  OHDS/DHHS,  1961  Stout  Street. 
Room  7417,  Denver,  Colorado  80202 
(Colorado,  Montana,  North  Dakota,  South 
Dakota,  Utah,  Wyoming] 

David  Chapa,  Regional  Program  Director, 
(303)  837-3106  FTS  (8)  327-3106 

Region  DC 

Administration  for  Children,  Youth  and 
Families,  OHDS/DHHS.  Federal  Building. 
Room  143,  50  United  Nations  Plaza,  San 
Francisco,  California  94102  (Arizona, 
California,  Hawaii,  Nevada,  Pacific  Trust 
Territories] 

Roy  Fleischer,  Regional  Program  Director, 
(415)  556-«153  FTS  (8)  556-6153 

Region  X 

Administration  for  Children,  Youth  and 
Families,  OHDS/DHHS,  Arcade  Plaza 
Building,  1321  2nd  Avenue,  Seattie, 
Washington  98101  (Alaska,  Idaho,  Oregon, 
Washington) 

William  Hayden,  Regional  Program  Director, 
(206)  442-0838  FTS  (8)  399-0482 
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Indian  and  Migrant  Programs  Division 

Hank  Aguin«,  Director.  Indian  and  Migrant 
Programs  Division.  Head  Start  Bureau. 
ACYF.  OHDS/DHHS,  Donohoe  Building. 
Room  5851  (P.O.  Box  1182)  Washington. 
D.C  20013.  (202)  755-7715 

Directors,  Office  of  Fiscal  Operatiotis, 
Regiona  l-X,  OHDS  Grants  and  Contracts/ 
IMPD 

Region  I 

Mr.  St.  Qair  Wullips.  Director.  OFO/HDS, 
JFK  Federal  Building.  Room  200,  Boston. 
Massachusetts  02203 

Region  U 

Mr.  Nicholas  Cordasca  Director.  OFO/HDS. 
Federal  Building.  28  Federal  Plaza.  New 
York.  New  York  10007 


Region  in 

Mr.  William  Chesser,  Director,  OFO/HDS, 
3535  Maiket  Street  P.O.  Box  13716, 
Miiladelphia.  Pennsylvania  19101 

Region  rV 

Mr.  Ed  Shuiz,  Acting  Director,  OFO/HDS.  101 
Marietta  Tower,  Atlanta,  Georgia  30323 

Region  V 

Mr.  Russell  Armstrong.  Director,  OFO/HDS. 
300  South  Wacker  Drive,  Chicago.  lUinois 
60606 

Region  VI 

Mr.  Marvin  Layne,  Director,  OFO/HDS,  1200 
Main  Tower,  Dallas,  Texas  75202 

Region  VII 

Mr.  William  Howard,  Director,  OFO/HDS. 
601  East  12th  Street.  Kansas  City,  KGssouri 
64106 


Region  Vm 

Mr.  Masaru  Yoshimura.  Director,  OFO/HDS, 
1961  Stout  Street,  Room  744a  Denver, 
Colorado  80202 

Region  DC 

Mr.  Al  Huerta.  Director,  OFO/HDS.  50  United 
Nations  Plaza,  San  Francisco,  California 
94102 

Region  X 

Mr.  Gary  Griffith.  Director,  OFO/HDS,  1321 
Second  Avenue,  Mail  Stop  813,  Seattle, 
Washington  98101 

Indian  and  Migrant  Programs  Division 

Mary  White.  Office  of  Human  Development 
Services,  Grants  &  Contracts  Management 
Division,  North  Building.  Room  1296,  330 
Independence  Avenue,  S.W..  Washington. 
D.C.  20201 

(FR  Doc.  az-in97  FUed  S-14-aK  »«  ■■] 
MUJNO  CODE  413e-ei-« 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  30, 91,  and  153 

[CGD  78-128] 

Safety  Rules  for  Self*Propelled 
Vessels  Carrying  Hazardous  Liquids 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  This  Amendment  revises  the 
safety  rules  for  self-propeUed  vessels 
carrying  hazardous  liquids.  It  adds  to 
the  list  of  cargoes  regulated  under  Part 
153  and  includes  carriage  requirements 
for  these  new  cargoes.  It  corrects 
editorial  errors.  clariRes  provisions  that 
are  confusing,  deletes  provisions  that 
are  impractical,  and  adds  a  number  of 
new  provisions.  In  general,  the  changes 
are  in  keeping  with  comparable 
standards  adopted  by  IMCO  in  the 
eighth  set  of  amendments  to  the  IMCO 
Code  for  the  Construction  and 
Equipment  of  Ships  Carrying  Dangerous 
Chemicals  in  Bulk  (IMCO  Chemical 
Code).  Resolution  A.212.  Finally,  the  rule 
updates  the  addresses  of  the  Coast 
Guard  Merchant  Marine  Technical 
Offices  found  in  Part  91. 

date:  This  Amendment  is  effective  on 
July  16. 1982. 

FOR  FURTHER  INFORMATION  CONTACT 

Lieutenant  Commander  ]ames  W. 
Gormanson.  Office  of  Merchant  Marine 
Safety  (G-MHM-l/14),  Room  1405,  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW..  Washington.  D.C.  20593. 
(202-42&-1217). 

SUPPLEMENTARY  INFORMATION:  On  July 
17. 1980,  the  Coast  Guard  published  a 
proposal  in  the  Federal  Register  (45  FR 

48058)  to  revise  the  regulations 
governing  self-propelled  vessels 
carrying  certain  bulk  hazardous  liquid 
cargoes. 

Interested  persons  were  given  an 
opportunity  to  submit  written  comments 
to  the  Coast  Guard  concerning  the 
proposal  until  September  2, 1980.  The 
Coast  Guard  annoimced  in  the  Federal 
Register  dated  August  31, 1981  (46  FR 
43789)  that  the  final  wording  of  CGD  78- 
128  would  be  discussed  at  a  public 
meeting  of  the  Chemical  Transportation 
Advisory  Committee's  (CTAC)  Chemical 
Vessels  Subcommittee.  The  meeting  was 
held  at  U.S.  Coast  Guard  Headquarters 
in  Washington.  D.C.  on  October  7, 1981. 
A  copy  of  the  meeting  minutes  and  the 
tape  recording  of  the  meeting  have  been 
placed  in  the  public  docket.  A 
discussion  of  comments  received  is 
contained  in  the  following  paragraphs. 


Drafting  Informadon 

The  principal  persons  involved  in 
drafting  this  proposal  are:  Lieutenant 
Commander  ]ames  W.  Gormanson. 
Project  Manager,  Office  of  Merchant 
Marine  Safety  and  Michael  N.  Mervin, 
Project  Attorney.  Office  of  the  Chief 
Counsel. 

Discussion  of  Comments  on  Specific 
Sections 

Section  91.55-15  Procedures  for 
submittal  of  plans.  The  Coast  Guard 
closed  the  5th  Coast  Guard  District 
(mmt)  office  effective  July  1. 1981. 
Accordingly,  its  functions  have  been 
assumed  by  the  3rd  Coast  Guard  District 
(mmt)  office. 

Section  153.2  Definitions.  One 
comment  recommended  that  the 
definition  of  "Cargo  Area"  in  the  rule 
correspond  to  the  definition  adopted  for 
tankers  in  46  CFR  30.10-5a.  The  Coast 
Gueird  has  added  a  definition  of  "Cargo 
Area"  in  this  rule  to  clear  up  confusion 
which  has  occiured  in  interpreting  the 
definition  in  46  CFR  30.10-5a.  The 
definition  conforms  with  that  contained 
in  the  IMCO  Chemical  Code  and  should 
serve  to  clarify  the  intent  of  the 
requirements  contained  in  this  part 

The  proposed  definition  of 
"emergency  overflow  device"  was  found 
to  be  ambiguous  and  has  been  deleted. 
A  new  definition  of  "independent,"  as 
applies  to  §  153.408,  has  been  added. 
(See  the  discussion  under  §  153.408.) 

Table  I— Table  of  Minimum 
Requirements;  Sections  153.555  Special 
requirementt  for  inorganic  acids; 
153.600  Special  requirements  for 
nitropropane;  153.963  Incompatible 
cargoes;  and  153.1055  Nitropropane. 
One  comment  suggested  that  the  I-B 
electrical  hazard  class  and  group 
assigned  to  hydrochloric  acid  was 
unnecessarily  restrictive  since  it  is 
normally  carried  in  rubber  lined 
equipment.  The  Coast  Guard  assigned 
hydrochloric  add  and  other  inorganic 
acids  to  hazardous  atmosphere  group  I- 
B  as  a  result  of  the  reevaluation  of  the 
potential  for  hydrogen  generation 
associated  with  the  carriage  of  inorganic 
acids.  The  accumulation  of  hydrogen  gas 
in  deck  areas  is  not  considered  a  major 
problem  due  to  its  low  density  and 
relatively  low  evolution  rate.  Of  primary 
concern,  however,  is  the  possibility  of 
acid  leaking  into  a  void  or  other 
enclosed  space  where  hydrogen  would 
be  generated  and  could  accumulate  in 
hazardous  concentrations.  Section 
153.555  previously  prohibited  electrical 
equipment  in  enclosed  compartments 
adjacent  to  or  containing  cargo  tanks  for 
inorganic  acids.  This  rulemaking  relaxes 
S  153.555  by  deleting  §  153.555(b)  of  the 


existing  rule.  Electrical  equipment,  that 
is  safe  in  an  atmosphere  containing 
hydrogen  and  conforms  to  requirements 
in  Subchapter  J.  may  be  used  in 
enclosed  spaces  within  the  containment 
area.  The  Coast  Guard  is  adding 
footnote  10  to  table  I  which  eliminates 
the  inorganic  acid  I-B  electrical  hazard 
classification  for  weather  deck 
locations.  Subchapter  J  was  recenUy 
revised  to  incorporate  this  exception  for 
inorganic  acids.  This  revision  was 
published  in  the  Federal  Register  on 
April  8. 1982.  This  relaxation  is 
consistent  with  the  international 
proposal  for  inorganic  acids  which  is  to 
be  included  in  the  IMCO  Chemical 
Code.  It  also  gives  the  owner/operator 
of  a  vessel  the  option  to  install  I-B  or  no 
electrical  equipment  and  still  comply 
with  Subchapter  J. 

The  electrical  haz£ird  classifications 
for  carbon  disulfide, 
diethylethanolamine, 
dimethylethanolamine,  and  ethylene 
chlorohydrin  have  been  corrected  to 
reflect  the  current  National  Academy  of 
Science  (NAS)  electrical  hazeird 
classifications.  The  electrical  hazard 
classifications  and  special  requirements 
for  some  of  the  new  cargoes  being 
added  to  table  I  have  been  corrected  to 
conform  to  the  NAS  electrical  hazard 
classifications  and  IMCO  Chemical 
Code  requirements. 

Electrical  installations  for  cargoes 
assigned  new  or  revised  electrical 
hazard  classifications  and  groups  should 
be  completed  at  the  first  diydock 
examination  or  no  later  than  two  years 
from  the  effective  date  of  these 
regulations.  Footnote  12  has  been  added 
to  those  cargoes  affected. 

The  Coast  Guard  received  data  from 
industry  indicating  that  copper  and 
copper  alloys  do  not  corrode 
significanUy  as  a  result  of  prolonged 
exposure  to  ethylene  dichloride  or 
styrene.  The  reference  to  §  153.236(b)  for 
ethylene  dichloride  and  styrene  has 
been  deleted  by  this  rule.  This  will  allow 
vessels  having  copper  or  copper  alloy 
components  in  their  cargo  containment 
systems  to  be  certified  to  carry  ethylene 
dichloride  and  styrene.  The  Coast  Guard 
will  address  IMCO  concerning  this  issue 
in  the  future. 

Four  cargoes,  vinyl  acetate,  vinyl 
ethyl  ether,  vinylidene  chloride  and 
vinyl  toluene,  were  inadvertentiy  left  out 
of  the  NPRM  and  have  been  assigned 
S  153.1002  (a)  and  (b)  as  a  special 
requirement  in  table  I. 

The  Coast  Guard  has  reevaluated  the 
hazards  of  1-  or  2-Nitropropane  and  is 
relaxing  the  carriage  requirements  to  be 
equivalent  to  be  IMCO  requirements. 
Accordingly,  the  special  requirements 
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for  nitropropane  found  in  §§  153.600  and 
153.1055  are  being  deleted. 

As  discussed  in  the  NPRM  extensive 
revisions  were  proposed  to  table  I.  To 
ensure  that  table  I  is  -correct,  a  revised 
table  is  being  promulgated  in  its 
entirety.  The  revised  carriage 
requirements  for  a  number  of  cargoes 
and  new  cargoes  in  the  revised  table 
include: 

(1)  The  cargo  name  entry  in  table  I  of 
this  part  for  "1,1-  or  1,2- 
Dichloropropane"  is  amended  to  read 
'*1,1-,  1,2-  or  1,3-Dichloropropane." 

(2)  The  table  I  column  entries  for 
propylene  oxide  are  amended  to  read  as 
follows: 

Cargo  name  *  *  *  V«nl  hai)^  *  *  *  Special  requirements 


Propylena  (bMb* B/3- 


.252.  .406.  .440.  .500. 
JSZ&.  530.  .1010. 
.1011. 


(3)  The  table  I  column  entry  under 
"Fire  protecbon  system"  is  amended  to 
read  "NSR"  for  the  following  cargoes: 

Carbon  tetrachloride 
Caustic  potash  solution 
Caustic  soda  sdutioo 
Chloroform 
Chlorosulfonic  add 
Dichloromathane 
Ethylene  dibromide 
Hydrochloric  acid 
Nitric  acid  (70  pet  or 

less) 
Oleum 


Pentachloroethane 
Phosphoric  acid 
Sodium  hydrosulfide 

solution  (45  pet  or 

less) 
Sodium  hypochlorite 

solution  (15  pet  or 

less) 
SuUur  (liquid) 
Sulfuric  acid 
1.1.2,2-TetTachloroethane 

(4)  ".318"  is  added  in  proper  numerical 
sequence  to  the  "Spedal  requirements" 
column  of  table  I  for  "(iso-,  n-,  sec-,  tert-) 
Butylamine." 

(5)  ".338"  is  deleted  from  the  "Special 
requirements"  column  of  table  I  for  the 
following  cargoes: 

Acetonitrila 


Acrylonitrila 
Allyl  alcohol 
Allyl  chloriife 
Aniline 

Benzyl  chlorida 
(Iso-.  n-.  sec^  tert-) 

Butylamiot 
Chloropreoe 

(6)  ".440"  is  added  in  proper  numerical 
sequence  to  the  "Special  requirements" 
column  of  table  I  for  the  following 
cargoes: 


Crotonaldehyde 
Epichlorohydrin 
Ethylene  chlorohydrin 
(ortho-,  para-) 
NitTotoluene 
Oleum 

Pentadiloroethane 
l.lXZ-Tetradilorocthane 


Vinyl  ethyl  ether 
Vioylidene  chloride 


Ethyl  ether 
Isoprene  . 
Sulfur  (liquid) 

(7)  ".527"  is  added  in  proper  numerical 
sequence  to  the  "Special  requirements" 
column  of  table  1  for  the  following 
cargoes: 


Acetic  acid 
Acetic  anhfdride 
Acetone  cyanohytlrin 
AcrylonitrUa 


Allyi  alcohol 
Allyl  chloride 
Benzyl  chloride 
(iso-.  n-.  sec-,  tert-) 


Butylamine 
Carbon  disulfide 
Chloroform 
Chloroprene 
Chlorosulfonic  acid 
Crotonaldehyde 
1,1-Dichloroethane 
1,3-Dichloropropene 
Diethylamine 
Diisopropylamine 
Dimethylamine  (40  pet  or 

less) 
Epichlorohydrin 
Ethyl  acrylate 
Ethylene  chlorohydrin 
Ethylene  dibromide 
Ethyl  ether 

(8)  ".602"  is  added  in  pr(^>er  numerical 
sequence  to  the  "Special  requirements" 
column  of  table  I  for  the  following 
cargoes: 

Chlorosulfonic  add  Sulfuric  acid 

Oleum  Toluene  diisocyanate 

(9)  ".912(a]"  is  changed  to  read 
".912(a)(1)"  in  the  "Spedal 
requirements"  column  of  table  I  for  the 
following  cargoes: 


Formaldehyde  solution 

(37  to  SO  pet) 
Formic  add 
Hydrochloric  acid 
Methyl  acrylate 
Motor  fuel  anti-knock 

compounds  (containing 

lead  alkyls) 
Nitric  add  (70  pet  or 

less) 
Oleum 

Propionic  add 
Toluene  diisocyanate 
Triethylamine 
VinyUdene  chloride 
Vinyl  ethyl  ether 


Acrylic  add 

Aciylonitiile 

(iso-,  n-)  Butyl  acrylate 

Butyl  methacrylate 

Chloroprene 

(iso-.  n-)  Decyl  acrylate 

Ethyl  acrylate 

2-EthyIhexyl  acrylate 

Ethyl  methacrylate 


2-Hydroxyethyl  acrylate 
Isoprene 
Methyl  acrylate 
Methyl  methacrylate 
(alpha-)  Methyl  styrene 
Vinyl  acetate 
VinyUdene  chloride 
Vinyl  ethyl  ether 
Vinyl  toluene 


(10)  ".912(b)"  U  changed  to  read 
".912(a)(2)"  in  the  "Special 
requirements"  column  for  table  I  for  the 
following  cargoes: 

Acetone  cyanohydrin        Tetrahydrofuran 
Benzyl  chloride 

(11)  ".1002  (a),  (b)"  is  added  in  proper 
nimierical  sequence  to  the  "Spedal 
requirements"  column  of  table  I  for  the 
following  cargoes: 


(iso-,  n-)  Butj'l  acrylate 
Butyl  methacrylate 
Chloroprene 
(iso-,  n-)  Decyl  acrylate 
Ethyl  acrylate 
2-Ethylhexyl  acrylate 
Ethyl  methacrylate 
2-Hydroxyethyl  acrjrlate 


Isoprene 
Methyl  acrjlate 
Methyl  methacrylate 
(alpha-)  Methyl  styrene 
Vinyl  acetate 
Vinyl  ethyl  ether 
Vinjdidene  chloride 
Vinyl  toluene 


(12)  ".1002"  is  added  in  proper 
numerical  sequence  to  the  "Spedal 
requirements"  column  in  table  I  for 
"Acetone  cyanohydrin. 

(13)  ".1002(a)"  is  added  in  proper 
numerical  sequence  to  the  "Spedfil 
requirements"  colimm  in  table  I  for 
"Acrylic  add." 

(14)  ".1004"  is  added  in  proper 
numerical  sequence  to  the  "Special 
requirements"  column  of  table  I  for  the 
following  cargoes: 


Acetone  cyanohydrin 

Acrylic  add 

Acrylonttrile 

Benzyl  chloride 

(iso-,  n-)  Butyl  acrylate 

Butyl  methacrylate 

Chloroprene 


(iso-.  n-)  Decyl  acrylate 
Ethyl  acrylate 
2-Ethylhexyl  acrylate 
Ethyl  methacrylate 
2-Hydroxyethyl  acrylate 
Isoprene 
Methyl  acrylate 


VinylidetM*  chloride 
Vinyl  ethyl  ether 
Vinyl  toluene 


Methyl  methacrylate 
(alpha-)  Methyl  styrene 
Tetrahydrofuran 
Vinyl  acetate 

(15)  The  entries  imder  "Spedal 
requirements"  colimm  of  table  I  for  the 
f^argoes  listed  below  are  revised  to  read 
as  follows: 


Cargo 


A/Twnoniun)  hydroKXto-. 
(2Spc«orlessMii)_ 


Caitxxi  telrachlohde. 

EtfiyienectcManda-- 
1-  or  2-NIMpcopan*.. 
Styrene  —  . 


Spflciat  fSQwremerts 

23604.MJn.  528 
.527 

316,  .409.  525.  52B.  527. 
.1020 

•  •  • 

.406.  .526 

•  •  • 

528 

•  •  • 

.912(aX1>,  .1002(a).(l>>,  .1004 


Tilcresyl  phosphste  (conlan-    .406.  J2S<aMct44Je).  .1020 
mg  1  pc^  or  more  of  0ie 
orttx)  ■somer). 


(16)  The  table  I  colimm  entry  mider 
"Electrical  hazard  class  and  group"  is 
amended  to  read  "I-A"  for  "Carbon 
disulfide." 

(17)  The  table  I  column  entry  under 
"Electrical  hazard  dass  and  group"  is 
amended  to  read  "I-B"'"  for  the 
following  cargoes: 

Chlorosulfonic  add  Oleum 

Hydrochloric  add  [%osplioric  add 

Nitric  add  (70  pet  or  Sulfuric  add 
less) 

(18)  The  table  I  column  entry  under 
"Electrical  hazard  dass  and  group"  is 
amended  to  read  "I-C"*  for  fiie 
following  cargoes: 

(n-)  Butyl  ether  Paraldehyde 

Dibutj'lamine  Furfural 

Diethylethanolamine  Sulfur  (liquid) 

Dimethylethanolamine  Vinyl  ethyl  ether 
2-Eth}-l-3-Propyl  acrolein 

(19)  The  table  I  colimin  entry  under 
"Electrical  hazard  class  and  group"  is 
amended  to  read  "I-D'*'  for  the 
following  cargoes: 


Fonnic  add 

Isoprene 

(alpha-)  Methyl  styrene 

Motor  fuel  anti-kmick 

compounds  (containing 

lead  alkyls) 
Pyridine 


(iso-,  n-,  sec-,  tert-) 

Butylamine 
Butyl  methacrylate 
Chloroprene 
Cydohexylamfaw 
l.l-Dichloroe  thane 
Dimethylformamide 
Ethylene  chlorohydrin 
Ethyl  me&actylata 

(20)  The  table  I  column  entry  imder 
"Electrical  hazard  dass  and  group"  is 
amended  to  read  "NA"  for  the  following 
cargoes: 

Causbc  soda  aoiutioii 

Chloroform 

Creosote 

Cresois 

(iso-,  N-)  Decyl  acrylate 

Dichlorobenzene 

Dichloromethane 

Diethanolamine 


Acetone  cyanohydrin 
Adiponitrile 

Aminoethylethanola  mine 
Aniline 

Benzyl  chloride 
CarboUc  oil 
Carbon  tetrachloride 
Caustic  potash  solutioa 
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Diethylenetriamine 
Diisopropanolamine 
Ethanolamine 
Ethylene  cyanohydrin 
Ethylene  dibromide 
2-Ethythexyl  acrylate 
2-Hydroxyethyl  acrylate 
2-Methyl-5-Ethyl  pyridine 
Naphthalene  (liquid) 
(mono-)  Nitrobenzene 
(ortho-.  para-) 

Nitrotoluene 
Pen  tachloroe  thane 
Phenol 
Phthalic  anhydride 

(Uquid) 
(i*o-,  n-)  Propanolamine 


Propionic  anhydride 
Sodium  hydrosulfide 

■olutibn  (45  pet  or 

less) 
Sodium  hypochlorite 

solution  (15  pet  or 

less) 
1.1.2,2,- 

Tetrachloroe  thane 
Tetraethylenepentamine 
Toluene  diisocyanate 
Tricresyl  phosphate 

(containing  1  pet  or 

more  of  the  ortho 

isomer) 
Triethanolamine 
Triethylenetetramine 


(21)  The  new  cargoes  incorporated 
into  table  I  are  as  follows: 


Isophorone  diisocyanate 
Methacrylic  acid 
Methyl  formate 
(ortho)  Nitrophenol 
1,3-Penladiene 
Perchloroefhylene 
Polyethylene  polyamines 
Polymethylene 

polyphenyl  isocyanate 
Propionaldehyde 
(iso-)  Propylamine 
(n-)  Propylamine 
(iso-)  Propyl  ether 
1 .1 .2-Trichloroe  thane 
Trichoroethylene 
Vinyl  neodecanate 
Xylenols 


Alkyl  benzene  sulfonic 

acid 
Butyl  methacrylale. 

decyl  methacrylate, 

cetyl  eicosyl 

methacrylate  mixture 
Cashew  nut  shell  oil 

(untreated) 
2-  or  3-Chloropropionic 

acid 
Diisobutylamine 
Diphenyl  methane 

diisocyanate 
Dodecyl  diphenyl  oxide 

disulfonate  solution 
2-Ethylhexylamine 
Hexamethyleneimine 
Isophorone  diamine 

One  comment  requested  clarification 
of  the  acceptance  of  non-compatible 
cargoes  stowed  diagonally  across  a 
comer  or  cruciform  joint.  The  Coast 
Guard  has  added  a  new  46  CFR  Part 
150-Compatibility  Cargoes  and 
Operational  Requirements  for  Bulk 
Liquid  Hazardous  Waste  Cargoes 
(October  23, 1980,  45  FR  70282)  which 
specifically  address  loading  of 
incompatible  cargoes  across  a  cruciform 
joint.  Section  150.130(b)  states.  "In  this 
subpart,  isolation  across  a  cruciform 
joint  is  equivalent  to  isolation  by  two 
barriers."  With  the  addition  of  the  new 
Part  150,  references  to  compatibility  in 
other  regulations  for  bulk  liquid  cargoes, 
such  as  §  153.963.  were  deleted.  Since  no 
other  reference  to  cargo  compatibility 
information  is  contained  in  Part  153,  a 
new  footnote  1  is  added  to  the  table  I 
column  heading  "Cargo  name"  to  refer 
the  user  to  Part  150.  The  existing 
footnotes  1-6  have  been  renumbered  2- 
7. 

Section  153. 14    Requirements  for 
flammable  and  combustible  cargoes. 
The  proposed  S  153.14  was  found  to 
duplicate  the  certification  requirements 
for  U.S.  flag  vessels  found  in  85  153.8 
and  153.900  which  require  a  U.S.  flag 
vessel  to  have  a  Subchapter  D 
Certificate  of  Inspection.  Foreign  flag 
vessels  carrying  flammable  and 
combustible  cargoes  must  comply  with 
46  CFR  30.01-5  which  refers  to  Parts  32, 
34  and  35.  The  Coast  Guard  is 


withdrawing  the  proposed  §  153.14 
because  of  the  duplication. 

Section  153.216    Shower  and 
eyewash  fountains.  Several  comments 
expressed  the  opinion  that  the 
temperature  limits  of  lO'C  minimum  and 
35*C  maximum  for  the  water  in  the 
emergency  shower  and  eyewash 
fountains  is  overly  restrictive.  The 
purpose  of  establishing  temperature 
limits  is  to  prevent  burning  of  flesh  and 
eyes  when  the  piping  for  these  showers 
and  fountains  is  exposed  to  prolonged 
periods  of  sunlight  or  other  heat  sources. 
This  topic  was  discussed  at  a  meeting  of 
the  Chemical  Transportation  Advisory 
Committee  (CTAC)  and  it  was  generally 
felt  that  wash  water  temperature  limits 
should  be  specified.  Instances  were 
cited  when  piping  for  emergency 
showers  had  been  insulated  and  water 
recirculated  to  keep  the  wash  water 
fit)m  becoming  too  hot.  Furthermore, 
persons  whose  skin  or  eyes  come  into 
contact  with  toxic  chemicals  should  be 
encouraged  to  use  the  emergency 
shower  and  eye  wash  foimtains  no 
matter  how  minor  the  initial  symptoms 
may  be.  Keeping  a  wash  water  upper 
temperature  that  is  reasonably 
comfortable  to  the  touch  would  permit 
the  use  of  the  emergency  shower  and 
eye  wash  fountains  without  aggravating 
the  injury  or  causing  additional 
discomfort.  The  comments  stated  that 
the  lower  temperature  limit  should  be 
ambient  temperature  in  keeping  with  the 
IMCO  standard.  The  Coast  Guard 
agrees  that  the  proposed  water 
temperatures  of  10°C  to  35°C  may  be 
slightly  restrictive.  Accordingly,  the 
requirement  has  been  changed  to 
maintain  the  wash  water  temperature 
between  O'C  and  40°C  (approx.  32*F  and 
104*F). 

Another  comment  recommended  that 
each  tankship  be  required  to  have  a 
second  emergency  shower  and  eyewash 
fountain  at  a  location  widely  separated 
from  the  first  on  the  weather  deck.  The 
Coast  Guard  has  no  reason  to  believe 
that  a  second  emergency  shower  and 
eyewash  station  is  necessary.  Should 
the  one  required  emergency  shower  and 
eyewash  station  become  inoperable  or 
inaccessible,  the  conventional  showers 
located  in  the  accommodation  spaces 
could  be  utilized.  This  requirement  does 
not  preclude  the  owner/ operator  fi'om 
installing  additional  emergency  shower 
and  eyewash  fountains. 

Section  153.239    Use  of  cast  iron.  One 
comment  pointed  out  that  although  the 
requirements  for  the  use  of  cast  iron  in  a 
cargo  containment  system  are  contained 
in  46  CFR  56.6O-10(b),  no  definition  of 
"Lethal"  products  has  been  provided. 
For  purposes  of  this  section,  the  term 


"Lethal"  product  in  {  56.60-10(b)  means 
a  cargo  that  table  I  references  to 
§S  153.525  or  153.527.  This  clarification 
has  been  added  to  S  153.239. 

Sections  153.251    Independent  cargo 
tanks:  and  153.252  Special  requirements 
for  an  independent  cargo  tank.  In  the 
preamble  of  the  NPRM  for  S  153.251.  the 
Coast  Guard  proposed  that  all 
independent  tanks  be  designed  for  the 
same  stresses  and  dynamic  sloshing 
loads.  The  proposed  requirement 
represents  a  significant  upgrading  for 
independent  cargo  tanks  and  exceeds 
both  the  IMCO  Chemical  Code  and  the 
current  requirements  of  Part  153.  For 
these  reasons  the  Coast  Guard  has 
rewritten  %\  153.251  and  153.252  to 
restate  the  present  requirements. 
Section  153.251  details  the  minimum 
attachment  standards  for  all 
independent  tanks.  The  requirements  for 
dynamic  loading  and  weld  radiography 
have  been  placed  in  §  153.252.  No 
substantive  changes  are  made  to  either 
§5  153.251  or  153.252. 

Section  153.283    Valving  for  cargo 
piping.  One  comment  questioned  the 
requirement  in  S  153.283(f]  for  a 
"Positive  Shutoff  Valve"  since  a 
definition  and  specific  standards  for  this 
type  valve  have  not  been  included  in 
Part  153.  The  intent  of  a  "Positive 
Shutoff  Valve"  is  to  minimize  the 
leakage  of  cargo  in  the  event  of  fire, 
explosion,  or  collision  resulting  in  a 
breakage  of  the  pipeline,  loss  of  power, 
eta  Section  153.283(f)  has  been  clarified 
to  indicate  the  standards  of  46  CFR 
56.50-60(d).  Resilient  seated  valves  are 
not  acceptable  as  positive  shutoff  valves 
(see  46  CFR  56.20-15). 

Section  153.284    Characteristics  of 
required  quick  closing  valves.  Section 
153.284  has  been  rewritten  to  show  that 
the  standards  of  this  section  apply  to  the 
remotely  actuated  quick  closing  valves 
required  under  S  153.530(n).  Since 
S  153.464  is  being  deleted,  the  fusible 
element  requirement  previously  found  in 
S  153.464  is  being  added  as  S  153.284(e). 

Section  153.294    Marking  of  piping 
systems;  and  153.910  Cargo  piping  plan. 
Two  comments  suggested  that  marking 
every  hose  connection  of  a  cargo  piping 
system  with  the  system's  working 
pressure  and  any  maximum  cargo 
loading  rate  chosen  under  S  153.365(c)  of 
the  proposed  rule  was  redundant.  The 
comments  recommended  that  the 
information  be  posted  on  a  sign  at  the 
port  and  starboard  manifold  areas  or  on 
the  cargo  piping  plan  in  lieu  of  marking 
every  hose  connection.  Since  there  are 
several  sizes  of  cargo  piping  and 
corresponding  working  pressures,  each 
hose  connection  should  be  marked  to 
aid  in  preventing  the  accidental 
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overpressurization  of  the  cargo  piping 
system.  Likewise,  the  installed  tank 
venting  system  equipped  with 
emergency  overflow  devices  would  most 
likely  be  found  in  varying  configurations 
aboard  the  same  tankship.  A  different 
cargo  loading  rate  chosen  under 
S  153.365(b)  would  correspond  to  each 
size  system.  In  order  to  prevent 
accidentally  exceeding  the  maximum 
cargo  loading  rate  of  any  particular 
venting  system  overfl(»w  device,  any 
maximum  cargo  loading  rate  should  be 
available  to  the  person-in-charge  of  the 
cargo  transfer. 

llie  Coast  Guard  has  reconsidered  the 
marking  of  every  hose  connection  with 
the  maximum  loading  rate  chosen  under 
the  proposed  S  153.365(b)  and  is 
withdrawing  the  proposed  revision  of 
§  153.294.  The  Coast  Guard  is  adding  a 
new  S  153.910(f)  to  require  the  cargo 
piping  plan  to  be  marked  with  the  cargo 
loading  rates  chosen  under  §  153.365(b) 
for  the  individual  cargo  lines.  This  will 
make  the  information  readily  available 
to  the  person-in-charge  of  the  cargo 
transfer.  Section  153.910(d)  is  also 
revised  to  reflect  Part  150  in  lieu  of  the 
former  §  153.963. 

Section  153.340    Venting  system 
design.  As  a  prerequisite  for  a 
Subchapter  O  endorsement  under  this 
part  a  tankship  must  meet  Subchapter 
D.  46  CFR  31.30-1  requires  that  all 
tankships  must  meet  the  Marine 
Engineering  regulations.  Subchapter  F. 
which  includes  part  56.  The  proposed 
S  153.340  duplicates  the  Subchapter  D 
requirement  and  is  withdrawn. 

Section  153.361    Arrangements  for 
removal  of  valves  from  venting  having 
multiple  relief  valves.  This  section  has 
been  rewritten  to  eliminate  grammatical 
errors  found  in  the  NPRM. 

Section  153.365    Liquid 
overpressurization  protection.  One 
device  that  has  been  accepted  as  an 
"emergency  overflow  device"  is  a  spill 
valve.  The  Coast  Guard  has  allowed 
spill  valves  to  be  installed  in  restricted 
gauging  systems  only,  except  for  cargoes 
that  are  toxic  by  skin  absorption  or  by 
inhalation  (cargoes  referencing 
§§  153.525  or  153.527).  Additionally,  spill 
valves  should  be  constructed  and  sized 
to  a  specific  cargo  transfer  rate  to 
provide  adequate  protection.  Since  the 
Coast  Guard  does  not  have 
specifications  for  or  approvals  of  spill 
valves  detailed  in  Subchapter  Q, 
9  153.365(b)  has  been  rewritten  to  have 
spill  valves  specifically  approved  by  the 
Commandant  (G-MMT). 

In  response  to  one  comment,  this 
section  has  been  rewritten  to  give 
owners/operators  alternatives  to 
prevent  overpressurization  of  cargo 
tanks.  However,  the  Coast  Guard 


prefers  the  use  of  a  system  that  meets 
requirements  of  S  153.406. 

Section  153.407    Special 
requirements  for  sounding  tube  gauges. 
The  only  comment  regarding  this  section 
suggested  a  further  study  as  to  whether 
the  sounding  tube  perforation  will  not 
provide  a  path  for  flame  propagation. 
There  are  two  thoughts  on  the  use  of 
perforated  sounding  tubes,  lliose  who 
advocate  unperforated  sounding  tubes 
maintain  that  the  purpose  of  a  restricted 
sounding  tube  is  to  restrict  the  flow  of 
cargo  vapor  or  the  release  of  cargo 
vapor  when  measuring  the  tank  liquid 
level.  By  providing  a  path  for  vapors  to 
escape  &om  the  cargo  tank,  a  perforated 
sounding  tube  does  not  totally  limit  the 
release,  defeating  the  primary  function 
of  a  soimding  tube  as  a  restricted  gauge. 
On  the  other  hand,  those  who  advocate 
perforated  sounding  tubes  claim  that  the 
vapor  trapped  in  an  unperforated  tube  is 
compressed  as  the  cargo  tank  is  filled 
and  the  liquid  level  rises  in  the  tank  and 
the  tube.  As  the  liquid  level  approaches 
the  top  of  the  tank,  it  is  possible  for 
liquid  cargo  in  the  sounding  tube  to  be 
carried  over  with  a  sudden  release  of 
the  compressed  vapor  in  the  soimding 
tube.  This  will  most  likely  occur  if 
someone  quickly  removes  the  sounding 
tube  cap  to  take  a  sounding.  If  the  cap  is 
removed  rapidly,  the  sudden  release  of 
vapor  could  draw  liquid  out  of  the  tube 
into  the  face  of  the  individual  taking  the 
sounding.  A  perforated  sounding  tube 
would  allow  the  vapor  in  the  sounding 
tube  to  equalize  with  the  vapor  space  in 
the  tank.  By  eliminating  the  pressure 
differential  between  the  vapor  spaces  in 
the  sounding  tube  and  the  tank,  the 
danger  described  above  is  avoided. 

There  is  a  wide  diversity  of  opinion 
on  the  pros  and  cons  of  perforated 
sounding  tubes.  By  permitting  the  use  of 
one  perforation  hole  the  Coast  Guard 
had  plaimed  to  minimize  the  hazards  of 
either  case  described  above.  After 
reconsidering  available  information,  the 
Coast  Guard  is  uncomfortable  with  a 
perforated  sounding  tube  that  vents  the 
tank's  vapor  space,  thereby  defeating 
the  purpose  of  a  restricted  gauging 
system  as  defined  in  S  153.2. 
Accordingly,  the  Coast  Guard  will  not 
allow  peilorations  in  the  tube  wall.  If 
documentation  is  later  submitted  to  the 
Coast  Guard  which  supports  the  case  for 
perforated  sounding  tubes,  this  position 
may  be  reconsidered.  In  the  interim, 
small  pressure  bleed  cocks  could  be 
tapped  into  the  top  of  the  tube  wall 
which  could  manually  relieve  any 
pressure  buildup  in  the  sounding  tube 
before  one  removes  the  sounding  tube 
cap,  or  personnel  could  be  instructed  to 
remove  the  cap  slowly.  Accordingly  the 
revision  of  S  153.407,  as  contained  in  the 


Federal  Register  of  17  July  1980  (45  FR 
48056],  is  withdrawiL 

Section  153.406    Tank  overflow 
controls.  One  comment  objected  to  the 
requirement  that  the  tank  overflow 
control  system  operate  automatically 
and  activate  on  ^e  loss  of  power, 
claiming  that  any  automatic  cessation  of 
the  cargo  loading  operation  should  be 
avoided  unless  an  actual  tank  overflow 
is  imminent  Although  routine  and 
frequent  use  of  the  automatic  tank 
overflow  control  system  is  undesiraUe, 
the  system  is  provided  as  a  safety 
device  in  the  event  of  personnel  error, 
failure  of  the  required  tank  gauging 
system,  or  an  emergency.  Power  failure 
could  be  the  sign  of  an  emergency  such 
as  a  fire,  collision  or  explosion  thereby 
warranting  the  automatic  shutdown  of 
cargo  transfer.  Furthermore,  since 
automatic  closing  valves  in  tank  filling 
lines  can  be  designed  to  close  slowly  on 
the  loss  of  power,  the  automatic 
shutdown  of  caT^o  transfer  should  pose 
no  serious  problems  unless  the  source  of 
power  is  uru«liable.  The  requirements 
that  the  tank  overflow  control  system  be 
automatic  and  activate  on  loss  of  power 
are  consistent  with  the  standards 
adopted  by  the  IMCO  under  the  eighth 
set  of  amendments.  However,  a 
provision  has  been  added  to  S  153.408  as 
described  below  that  will  allow  an 
alternative  to  the  automatic  tank 
overflow  system. 

Numerous  countries  have  expressed 
concern  about  the  possibility  of  pipeline 
pressure  surges  due  to  the  rapid  closing 
of  automatic  shutoff  valves.  As  a  result 
IMCO  recommended  delaying 
implementation  of  the  eighth 
amendment  standards  until  1  October 
1982  in  order  to  permit  additional  study 
on  the  matter  of  tank  overflow  controls. 
At  the  November  1980  meeting  of  the 
IMCO  Subcommittee  on  Bulk  Chemicals, 
a  proposal  for  relaxing  the  IMCO  tank 
overflow  requirements  was  agreed  upon. 
Ehuing  the  April  1981  IMCO  meeting  of 
the  Marine  Safety  Committee  (MSC).  the 
Committee  approved  the  relaxation  of 
the  overflow  control  requirements  as  an 
interim  measure  pending  the 
development  of  an  acceptable  ship/ 
shore  linked  overflow  control  system. 

IMCO  recommends  that  the  tank 
overflow  alarm  or  control  systems  be 
independent  of  the  tank  high  level  alarm 
and  gauging  systems.  This 
reconmiendation  exceeds  the  one 
system  failure  concept  of  Part  153  and 
has  not  been  incorporated  into  this  rule. 
The  IMCO  recommendations 
incorporated  into  this  revision  of 
§  153.408  are  as  follows: 

(1)  The  testing  and  marking 
requirements  for  the  high  level  alarms 
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are  removed  from  §  153.408  and  placed 
in  §  153.409. 

(2)  The  interim  use  of  a  tank  overflow 
alarm  as  a  replacement  for  an  automatic 
tank  overflow  control  system  is 
permitted. 

(3)  In  conjunction  with  the  tank 
overflow  alarm,  at  the  cargo  transfer 
conference  the  persons-in-charge  of  the 
vessel  and  facility  must  agree  to  a  signal 
so  that  sequential  shutdown  of  on-shore 
pumps  and/or  valves  and  of  the  ship's 
shutdown  valves  can  be  made  in 
sufficient  time  to  prevent  the  tank  from 
becoming  100  percent  liquid  full. 

These  revisions  relax  the 
requirements  of  §  153.408  and  impose 
lesser  economic  burdens  on  the  shipping 
industry  than  requiring  the  installation 
of  an  automatic  tank  overflow  control 
system. 

The  independence  of  the  tank 
overflow  control/alarm  and  the  high 
level  alarm  system  required  under  this 
section  applies  to  the  sensors,  alarm 
systems,  electrical  cables  and  electrical 
circuits.  The  systems  may  have  a 
common  power  source  and  electrical 
feeder  panel.  A  new  definition  of 
"independent,"  as  applies  to  S  153.408, 
has  been  added  to  S  153.2. 

Section  153.409    High  level  alarms. 
The  Coast  Guard  is  transferring 
requirements  to  S  153.409  that 
previously  were  in  §  153.408  to  test  each 
high  level  alarm  prior  to  loading  and  to 
mark  the  high  level  alarms.  The  revised 
§  153.409  is  now  in  conformity  with  the 
recommended  standards  set  by  IMCO. 

Section  153.432    Cooling  systems. 
The  Coast  Guard  is  withdrawing  the 
proposed  revision  to  S  153.432(b).  The 
Coast  Guard  will  consider,  after  further 
study,  a  revision  of  §  153.432(b]  in  a 
future  rulemaking. 

Section  153.436    Heat  transfer  fluid. 
The  Coast  Guard  review  of  a  heat 
transfer  fluid  included  a  check  of  its:  (1) 
suitability  of  service;  (2)  chemical 
compatibihty  with  all  cargoes  to  be 
carried  in  the  comtainment  system 
serviced  by  the  heat  transfer  system; 
and  (3)  flashpoint  and  the  temperature 
setting  of  the  high  temperature  limit 
device  of  the  thermal  fluid  heater.  The 
limit  on  the  fluid's  flashpoint  is  from  a 
fire  safety  standpoint.  In  the  event  of  a 
heat  transfer  pipeline  rupture,  a  fluid 
released  as  a  liquid  presents  a  lesser  &e 
hazard  than  a  vapor. 

Section  153.436  has  been  rewritten  as 
a  performace  standard  and  incorporates 
the  suitability  of  service,  compatibility 
and  flashpoint  considerations  for  heat 
transfer  fluids.  Owners/operators 
should  be  prepared  to  show  that  any 
heat  transfer  fluid  used  meets  these 
criteria. 


Section  153.467    Ventilation  systems 
for  flammable  cargoes.  Section  153.467 
duplicates  the  requirements  fotmd  in 
Subchapter  J  for  ventilation  systems  and 
has  been  deleted. 

Sections  153.520    Special 
requirements  for  carbon  disulfide;  and 
153.545  Special  requirements  for  liquid 
sulfur.  All  U.S.  flag  tankships  are 
required  to  comply  with  Subchapter  J  as 
a  prerequisite  to  obtaining  a  Certificate 
of  Inspection.  Since  the  proposed 
revisions  to  SS  153.520  and  153.545 
require  compliance  with  Subchapter  J, 
they  have  been  found  to  be  redundant 
and  have  been  deleted. 

Sections  153.525    Special 
requirements  for  unusually  toxic 
cargoes;  and  153.1020  Unusually  toxic 
cargoes.  One  person  suggested  that  new 
vessels  should  be  fitted  with  an 
independent  tank  venting  system  for 
each  cargo  tank  if  the  vessel  is 
authorized  to  carry  toxic  and  non-toxic 
cargoes  simultaneously.  The  basis  for 
this  comment  was  two-fold:  (1)  Cargo 
tank  venting  systems  rarely  have  the 
same  capabilities  for  arrangement 
flexibility  as  do  cargo  transfer  piping 
systems;  and  (2)  while  company 
personnel  ashore  and  afloat  are  usually 
keenly  aware  of  existing  and  possible 
cargo  transfer  arrangements,  they  may 
not  always  have  the  same  knowledge  or 
concern  for  cargo  tank  venting 
arrangements,  "rhe  Coast  Guard 
considers  it  overly  restrictive  to  require 
independent  venting  systems  for  each 
cargo  tank.  The  intent  of  section 
153.525(a)  is  to  minimize  the  possibility 
of  contaminating  cargo  systems  of  less 
toxic  cargoes.  This  can  be  accomplished 
operationally  by  using  separate  venting 
systems  for  unusually  toxic  cargoes.  The 
intent  of  9S  153.525(a)  and  153.1020(a) 
can  be  met  without  requiring 
independent  tank  venting  systems. 

Section  153.526    Toxic  vapor 
detectors.  One  comment  requested  this 
section  be  clarified  as  to:  (1)  Whether 
the  detectors  had  to  give  instantaneous 
or  time  weighted  average  (TWA)  vapor 
concentration  readings;  and  (2)  What 
locations  had  to  be  tested.  A  "TWA 
concentration  reading  usually  requires 
continuous  monitoring  of  a  space  with 
integration  of  those  readings  over  the 
monitoring  period.  This  is  usually  a 
feature  of  fixed  equipment.  Portable 
detector  tube  instruments  give  direct 
instantaneous  readings  for  a  specific 
location.  Since  the  enclosed  spaces 
within  the  ship's  containment  system  to 
be  tested  for  cargo  vapor  come  in  varied 
configurations,  multiple  locations  should 
be  tested  prior  to  allowing  personnel  to 
enter  the  space.  Fixed  monitoring 
equipment  may  be  arranged  to  sample 
multiple  locations  within  specific 


spaces;  however,  a  portable  unit  can  be 
utilized  to  sample  all  shipboard  spaces. 
For  this  reason  at  least  one  detector 
must  be  portable.  Section  153.526  has 
been  revised  to  state  that  the  toxic 
vapor  readings  of  any  detector  must  be 
within  the  range  of  the  TWA. 

Section  153.527    Toxic  vapor 
protection.  Two  comments 
recommended  that  filter  type  respiratory 
protection  devices  be  considered  as 
satisfactory  substitutes  for  the 
emergency  escape  breathing  apparatus 
(EEBA)  described  in  this  section. 
Problems  associated  with  cartridge  or 
canister  filter  type  respiratory  devices 
are: 

(1)  The  filter  type  respiratory  device 
does  not  supply  air  and  cannot  be  used 
in  an  oxygen  deficient  atmosphere. 

(2)  These  devices  utilize  cannisters 
containing  chemical  sorbents  to  remove 
toxic  vapors.  Once  the  chemical 
sorbents  are  saturated  (depleted),  the 
user  is  no  longer  protected.  Furthermore, 
the  life  of  the  sorbent  is  a  direct  function 
of  the  vapor  concentration. 

(3)  Channeling  of  air  and  toxic  vapors 
may  occur  at  the  inner  wall  of  the 
canister  where  the  irregular  sorbent 
grains  touch  the  smooth  cannister  wails. 
This  causes  the  sorbent  particles  at  the 
outside  to  become  rapidly  depleted  and 
reduces  the  life  of  the  canister. 

(4)  These  devices  work  on  negative 
pressure.  Leakage  around  the  face  piece 
seal,  such  as  around  a  beard,  can  result 
in  toxic  vapors  being  inhaled. 

(5]  Cannisters  are  generally  suitable 
for  only  a  limited  number  of  cargoes.  For 
a  sophisticated  parcel  tanker  a  series  of 
cannisters  would  be  required  to  give 
adequate  protection. 

For  the  reasons  discussed  above  the 
filter  type  respiratory  protection  devices 
will  not  be  considered  substitutes  for 
EEBA's  on  U.S.  flag  vessels.  However. 
personnel  protection  equipment  on 
foreign  flag  vessels  that  meet  the 
approval  of  the  tankship's  flag 
administration  will  be  acceptable  to  the 
Coast  Guard. 

Another  comment  recommended  that 
the  required  EEBA's  should  be  a  one 
piece  apparatus  that  also  provides  eye 
protection  instead  of  permitting  a  set  of 
goggles  to  be  provided  separately. 
Where  the  El^A  does  not  protect  the 
eyes  from  irritating  vapors,  a  set  of 
goggles  used  in  conjunction  with  such  a 
device  provides  the  necessary 
protection  in  the  event  of  a  fire  or  cargo 
release.  Even  though  goggles  will  not 
increase  visibility,  they  will  protect  an 
individual's  eyes  from  smoke  and  cargo 
vapors. 

One  person  addressed  the  need  for  an 
operational  respiratory  protection 
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requirement  for  persons  working  in  the 
cargo  area  during  cargo  operations.  At 
present  the  intent  of  S  153.527  is  to 
provide  for  emergency  escape  &om  the 
vessel  in  the  event  of  a  catastrophic 
toxic  chemical  release.  The  Coast  Guard 
agrees  that  either  the  intent  of  9  153.527 
should  be  changed  or  a  similar 
operational  requirement  should  be  made 
to  provide  for  escape  from  the 
immediate  vicinity  of  pipeline  rupture  or 
flange  leakage  in  the  cargo  area  during 
cargo  operation*.  The  Coast  Guard  will 
consider  amending  the  IMCO  Chemical 
Code  and  Part  153  in  the  future. 

Section  153.530    Special 
Requirements  for  alkylene  oxides.  New 
paragraph  (q)  requires  propylene  oxide 
to  be  carried  in  independent  gravity 
tanks  for  vessels  contracted  for  after  1 
January  1982.  This  date  conforms  to  the 
IMCO  implementation  date.  Since  no 
U.S.  vessels  currently  carry  or  anticipate 
to  carry  propylene  oxide.  Uiis 
requirement  should  have  no  economic 
impact 

Section  153.602    Special 
requirements  for  cargoes  reactive  with 
water.  Since  table  I  spedBes  open 
venting  for  sulfuric  acid,  the 
requirements  of  this  section  will  apply 
to  sulfuric  acid  if  it  is  carried  in  a 
containment  vent  system  equipped  with 
a  PV  valve. 

Section  153.809    Procedures  for 
having  the  Coast  Guard  examine  a 
vessel  for  a  Letter  of  Compliance.  The 
Coast  Guard  has  reconsidered  the 
addition  of  a  new  S  153.809(e]  which 
would  establish  a  new  reporting 
requirement  The  proposed  9  153.809(e] 
is  withdrawn. 

Section  153.905   Regulations  required 
to  be  on  board.  With  the  incorporation 
of  the  cai^o  compatibility  information 
into  46  CFR  Part  150.  a  copy  of  Part  150 
will  also  be  required  to  be  on  board  a 
vessel  carrying  products  subject  to  Part 
153. 

Section  153.909    Cargo  location  plan. 
The  information  required  by  9  153.909  is 
duplicated  in  the  shipping  document 
requirement  9  153.908.  To  reduce  the 
paperworic  burden  on  the  public,  the 
Coast  Guard  is  deleting  9  153.909. 

Section  153.934    Entry  into  spaces 
containing  cargo  vapor,  and  153.974 
Ventilation  of  cargo  handling  spaces 
and  pumprooms  during  cargo  transfers. 
The  proposed  9  153.974  overlaps 
9  153.934.  The  ventilation  of  cargo 
handling  spaces  and  pumprooms  falls 
under  the  responsibility  of  the  master  to 
make  sure  than  an  enclosed  space  is 
free  of  toxic  vapors  and  has  sufficient 
oxygen  to  support  life.  The  Coast  Guard 
is  revising  9  153.934  by  adding  the  word 
"pumproom"  and  is  withdrawing  the 
proposed  9  153.974. 


Section  153.957    Person  in  charge  of 
cargo  transfer.  The  Coast  Guard  has 
pubhshed  a  NPRM  in  the  Federal 
Register  of  18  December  1980  (45  FR 
83290)  that  establishes  additional 
requirements  for  U.S.  and  foreign  flag 
vessels.  Accordingly,  the  proposed 
amendment  to  9  153.957,  as  contained  in 
the  Federal  Register  of  17  July  1980  (45 
FR  48058),  is  withdrawn. 

Section  153.968    Cargo  transfer 
conference.  Provided  the  vessel  is 
equipped  with  the  interim  tank  overflow 
control  system  required  under 
9  153.40e(c).  9  153.968(b)(5)  has  been 
added  to  have  the  persons-in-charge  of 
the.  cargo  transfer  for  the  vessel  and 
facility  to  agree  to  a  signal  that  compUes 
with  9  153.40B(d). 

Section  153.1002    Special  operating 
requirements  for  heat  sensitive  cargoes. 
One  comment  recommended 
9  153.1002(a)  be  expanded  to  prohibit 
any  operational  procedure  in  an 
adjacent  cargo  tank  or  enclosed  space 
that  would  cause  a  localized  excessive 
temperature  rise  of  a  heat-sensitive 
caigo.  Although  the  Coast  Guard 
concurs  with  this  comment  omceptually, 
a  further  amplification  of  9  153.1002 
would  be  redundant  The  intent  of 
9  153.1002,  as  written,  includes  the 
prohibition  of  any  operational  procedure 
in  an  adjacent  cargo  tank  or  enclosed 
space  that  would  cause  a  localized 
excessive  temperature  rise  of  a  heat 
sensitive  cai^. 

Section  153.1010   Alkylene  Oxides. 
One  person  mentioned  that  the 
requirement  that  a  Coast  Guard  marine 
inspector  be  on  board  a  vessel  before 
each  loading  of  an  alkylene  oxide  will 
unnecessarily  slow  turn  around  time  of 
vessels  carrying  alkylene  oxides.  The 
requirements  in  9  153.1010(a)(1) 
parallels  the  new  requirements  adopted 
by  IMCO  in  the  second  set  of 
tmiendments  to  the  IMCO  Gas  Carrier 
Code,  Res.  A.328.  The  Coast  Guard 
concurs  with  the  recommended 
standards  for  alkylene  oxide  carriage 
since  alkylene  oxides  may  be  carried  on 
both  chemical  and  gas  ships.  One  minor 
modification  which  applies  to  foreign 
flag  vessels  will  change  the  wording  in 
9  153.1010(a)(l)(i)  to:  "(l)(i)  obtain 
verification,  frvm  a  Coast  Guard  marine 
inspector  or  from  a  representative  of  the 
tankship's  flag  administration,  that 
separation  of  the  alkylene  oxide  piping 
system  complies  with  alkyene  oxide 
handling  plans  approved  by  the  Coast 
Guard  or  the  tankship's  flag 
administration." 

Another  comment  reconmiended  that 
ships  personnel  seal  the  flanges 
specified  in  9  153.1010(a)(l)(ii).  This  is 
not  acceptable  because  such  an 
arrangement  is  not  consistent  with  the 


intent  of  the  recommendations  adopted 
by  the  IMCO. 

CTAC  suggested  a  provision  be  added 
to  exempt  tankships  equipped  with 
independent  piping  from  the  inspectioa 
for  piping  separation  and  sealing  of 
flanges  requirements  in  9  153.1010(a)  of 
the  proposed  rule.  Sections  153.1010  (a) 
and  (d)  have  been  rewritten  to 
incorporate  this  change.  Tankships  widi 
independent  piping  must  have  onboard 
the  vessel  approved  alkylene  oxide 
handling  plans  and  certification  fitim  the 
Coast  Guard  or  the  tankship's  flag 
administration  that  the  vessel  has 
independent  piping  for  alkylene  oxides. 

One  comment  stated  that 
99  153il010(c)  of  the  existing  rule  and 
153.1010(d)  of  the  proposed  rule 
overlapped.  The  Coast  Guard  has 
revised  section  153.1010(c)  to 
incorporate  the  proposed  9  153.1010(d). 

Section  153.1025    Motor  fuel 
antiknock  compounds.  One  comment 
expressed  concern  about  a  Master's 
abihty  to  calculate  a  time  wei^ted 
average  (TWA)  exposure  for  a 
crewman.  In  industry  a  dosimeter  is 
normally  worn  by  a  person  and  is  sent  . 
to  a  laboratory  for  exposure  analysis. 
Since  this  is  beyond  the  facilities  of  a 
tankship,  the  Coast  Guard  is  revising 
this  section  to  have  the  space  tested  for 
a  lead  level  of  0.075  mg/m*. 

Appendix  I— List  of  cargoes  not 
regulated  under  Pari  151.  Part  153  or 
Subchapter  D.  Five  additional  cargoes 
have  been  evaluated  as  non-regulated 
cargoes  and  have  been  added  to 
Appendix  L  The  Coast  Guard  has 
recently  evaluated  sodium  chlorate 
solution  and  has  assigned  it  to  table  I  of 
this  part  On  the  basis  of  chemical 
similarity,  sodium  bromate  solutions 
have  been  deleted  from  the  proposed 
Appendix  I  pending  further  evaluatioo. 

Other  conmients  were  received 
pertaining  to  sections  of  Part  153  which 
were  unchanged  in  the  proposed  rules. 
Changes  to  sections  not  revised  in  the 
proposed  rules  are  beyond  the  scope  of 
this  regulatory  project  Although 
conmients  on  such  sections  have  not 
been  addressed  in  this  preamble,  they 
have  been  retained  on  file  for  use  in 
future  regulatory  projects  to  revise  and 
update  Part  153. 

Besides  the  changes  to  the  original 
proposal  described  in  this  preamble,  the 
final  rule  corrects  some  typographical 
errors. 

Regulatory  Evahiatkn 

These  regidations  have  been  reviewed 

under  the  provisions  of  Executive  Order 
12291  and  have  been  determined  not  to 
be  a  major  rule.  In  addition,  these 
regulations  are  considered  to  be 
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nonsignificant  in  accordance  with 
guidelines  set  out  in  the  Policies  and 
Procedures  for  Simplification,  Analysis, 
and  Review  of  Regulations  (DOT  Order 
2100.5  of  &-22-80).  The  cost  of  these 
regulations  have  been  determined 
through  an  incremental  cost-benefit 
analysis  for  each  new  requirement 
taking  into  consideration  the 
approximate  number  of  affected  vessels. 
An  estimation  of  the  cost  per  vessel  can 
not  accurately  be  determined  due  to  the 
variation  in  the  cargoes  carried  on  each 
chemical  tankship.  For  the  thirty-three 
U.S.  chemical  tankships,  the  economic 
impact  is  expected  to  be  less  than 
$466,000  per  year  or  approximately 
$14,700  per  vessel  aluiually.  The  benefits 
to  be  derived  from  these  regulations 
take  into  account  the  anticipated 
reductions  in  deaths,  injuries  and 
property  damage.  The  benefits  arising 
from  the  carriage  of  new  cargoes  have 
not  been  considered.  The  overall  annual 
benefit  in  property  preservation  is 
expected  to  be  1.8  million  dollars. 
Additional  details  are  presented  in  the 
Final  Regulatory  Evaluation  which  has 
been  included  in  the  pubHc  docket. 
Copies  may  be  obtained  from 
Commandant  (G-CMC/44),  U.S.  Coast 
Guard,  2100  2nd  St.,  SW.,  Washington. 
D.C.  20593. 

Regulatory  Flexibility  Evaluation 

Even  though  the  NPRM  was  pubKshed 
before  the  effective  date  of  the 
Regulatory  Flexibility  Act  (94  Stat.  1104). 
this  rulemaking  has  been  evaluated 
under  the  Act  It  is  certified  that  these 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjecto 

46  CFR  Part  91 

Cargo  vessels.  Marine  safety. 

46  CFR  Part  153 

Hazardous  materials  transportation. 
Marine  safety,  Tank  vessels. 

In  consideration  of  the  foregoing, 
Chapter  I  of  Title  46.  Code  of  Federal 
Regulations,  is  hereby  amended  as 
follows: 

PART  30— GENERAL  PROVISIONS 

§30.25-1    [Amwtdad] 

1.  By  removing  "Propyl  Ether  (iso-)" 
from  the  table  in  §  30.25-1. 

PART  91— INSPECTION  AND 
CERTIFICATION 

2.  By  revising  §  91.55-15{a)  (2)  and  (3) 
to  read  as  follows: 


Procadur*  f or  sutrnilttal  of 


§91.55-15 
plana. 

(a)  •  •  • 

(2)  The  plans  may  be  submitted 
directly  to  the  Commandant  (G-MMT). 
U.S.  Coast  Guard.  Washington.  D.C 
20593.  In  this  case,  the  plans  will  be 
returned  directly  to  the  submitter,  with  a 
copy  of  the  action  being  forwarded  to 
the  interested  Officer  in  Charge.  Marine 
Inspectioa 

(3)  The  plans  may  be  submitted 
directly  to  one  of  the  following  field 
technical  offices: 

(i)  Commander.  3rd  Coast  Guard 
District  (mmt).  Governors  Island.  New 
York.  N.Y.  10004.  for  the  geographical 
area  covered  by  the  1st,  3rd  and  5th 
Coast  Guard  Districts. 

(ii)  Commander,  8th  Coast  Guard 
District  (mmt),  Hale  Hoggs  Federal 
Building,  500  Camp  St.,  New  Orleans. 
LA.  70130,  for  the  geographical  area 
covered  by  the  2nd,  7th  and  8th  Coast 
Guard  Districts. 

(iii)  Commander,  9th  Coast  Guard 
District  (mmt),  1240  East  Ninth  Street, 
Cleveland.  Ohio  44199,  for  the 
geographical  area  covered  by  the  9th 
Coast  Guard  District. 

(iv)  Commander.  12th  Coast  Guard 
District  (mmt).  630  Sansome  St..  San 
Francisco.  CA.  94126,  for  the 
geographical  area  covered  by  the  11th, 
12th,  13th,  14th  and  17th  Coast  Guard 
Districts. 

PART  153-8AFETY  RULES  FOR  SELF- 
PROPELLED  VESSELS  CARRYING 
HAZARDOUS  LIQUIDS 

3.  By  revising  the  following  definitions 
in  §  153.2  to  read  as  follows: 

§153.2    DeflnMorw. 

*  *         *         *         • 

"B"  means  the  breadth  of  the  vessel 
and  is  defined  in  9  42.13-15(d)  of  this 
chapter. 

"Dedicated  ballast  tank"  means  a 
tank  that  is  used  only  for  ballast. 

•  •        *        •        * 

"L"  means  the  length  of  the  vessel  and 
is  defined  in  §  42.13-15(a)  of  this 
chapter. 

"Letter  of  Compliance"  means  a  letter 
issued  by  the  Coast  Guard  permitting  a 
foreign  flag  tankship  to  carry  a  bulk 
cargo  regulated  under  this  part. 

"Restricted  gauging  system"  means  a 
method  of  gauging  the  amount  of  cargo 
in  a  tank  through  an  opening  of  limited 
size  that  restricts  or  prevents  the  release 


of  cargo  vapors  from  the  tank  vapor 
space. 

4.  By  amending  S  153.2.  by  adding  in 
alphabetical  sequence  the  following 
definitions: 

•  •        •        •        • 

"Cargo  area"  means  that  part  of  a 
vessel  that  includes  the  cargo  tanks, 
spaces  adjacent  to  the  cargo  tanks  and 
the  part  of  the  deck  over  the  cargo  tanks 
and  adjacent  spaces. 

•  *        »        •        • 

"Independent"  as  applied  to  a  cargo 
piping,  venting,  heating  or  cooling 
system  means  that  the  system  is 
connected  to  no  other  system,  and  has 
no  means  available  for  connection  to 
another  system. 
***** 

"Independent"  as  applied  to  the  tank 
overflow  control  or  alarm  system  and 
the  high  level  alarm  system  required 
under  9  153.408,  means  that  each  system 
must  have  a  separate  sensor,  alarm, 
electrical  cable  and  electrical  circuit 
The  system  may  have  a  common  power 
source  and  electrical  feeder  panel. 

*  •        •        •        * 

"Separate"  and  "separated."  as 
applied  to  a  cargo  piping,  venting, 
heating  or  cooling  system,  means  either 
an  independent  system  or  one  that  may 
be  disconnected  from  all  other  systems 
by—      - 

(a)  Removing  spool  pieces  or  valves 
and  blanldng  the  open  pipe  ends;  or 

(b)  Blocking  each  system 
interconnection  with  two  blind  flanges 
in  series  and  providing  a  means  of 
detecting  leakage  into  the  pipe  section 
between  the  flanges. 

5.  By  revising  9  153.7(b)(4) 
introductory  text  and  (c)  to  read  as 
follows: 

§153.7    Existing  tankships. 

(4)  The  Commandant  (G-MHM) 
considers  on  a  case  by  case  basis 
endorsing  the  permit  of  an  existing 
tankship  to  carry  a  cargo  listed  in  table  I 

if — 

*  ♦        •        *        * 

(c)  An  existing  tankship  must  meet  all 
the  requirements  of  this  part  except  as 
provided  in  paragraphs  (c)  (3),  (4).  (5) 
and  (6)  of  this  section. 

(1)  (Reserved.) 

(2)  (Reserved.) 

(3)  The  Commandant  (G-MHM) 
considers  on  a  case  by  case  basis 
endorsing  as  a  type  II  containment 
system  one  that  fails  to  meet  99  153.21. 
153.231(b),  and  153.234  if  the  tankship 
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and  containment  system  meet  the 
following  minimum  standards: 

(i)  The  tankship  has  a  loadline 
certificate. 

(ii)  The  cargo  tank  is  not  part  of  the 
tankship's  shell  plating. 

(iii)  The  distance  between  the  bottom 
plating  of  the  cargo  tank  and  the  bottom 
shell  plating  of  the  tankship  is  at  least  76 
cm  measured  parallel  to  the  vertical  axis 
of  the  tankship. 

(4)  The  Commandant  (C-MHM) 


considers  on  a  case  by  case  basis 
endorsing  a  containment  system  as  a 
type  II  containment  system  if — 

(i)  The  containment  system  is 
modified  to  meet  S  153.231(b]  by  adding 
double  bottoms  or  wing  tanks;  and 

(ii)  The  tankship  can  survive  the 
damage  described  in  S§  153.32  and 
153.34  to  the  parts  of  the  tankship  other 
than  machinery  spaces. 

(5)  The  Commandant  (G-MHM) 
considers  on  a  case  by  case  basis 


endorsing  as  a  type  III  containment 
system  one  that  does  not  meet  §{  153.22 
and  153.234  if  the  tankship  has  a 
loadline  certificate. 

(6)  The  Commandant  (G-MHM) 
considers  on  a  case  by  case  basis 
endorsing  the  tankship  to  carry  cargoes 
listed  in  table  I  of  this  part  if  the 
tankship  does  not  meet  §S  153.217. 
153.219  and  153.254. 

6.  By  revising  table  I  to  Subpart  A  to 
read  as  follows: 


Table  I.— Summary  of  Minimum  Requirements 


Cargo  name 


Special  requaeiiwiiU 


»w*' 


Acetic  acid ,       ,  ,, 

Acetic  anhydritfa ,  ,, 

Acetone  eyaii<i>yt>in 

AoetonMrile 

Acfyic  acid 

Acfytonitrite  — _....._______________ 

Ad«xx«trile 

AkyI  benzene  stiMonic  add 

AM)n  — '  '""* 

ANyt  cMoctde  

Ammoettiyletfia'iolBinine 

Anvnonwm  rtydnonde  (28  pel  or  lea*  NH>). 

Aniline _._ 

Benzene _- 

Benzyl  fJiinrirt^  .  

fiso-.  n-l  Bulyl  acfyMa 

(ISO-,  n-,  tec-.  tert-(  BulylaiMna 

(n-)  Bulyl  ether 

Butyl  methaoylate  _ 

Butyl   inethacrylBte.   dacyl   mettiacfylale. 
eicosyl  metteoylate  mixlurs. 

(iso-.  n-.  cnidet  Butyraldeliyde 

Camphor  oi 

Carbolie  oi 

Cartxjn  disiJfidB .__«________________ 

Caitxjn  letfacMoiide 

Cashew  nut  ttuM  oi  (umrealed) 

Caustic  potash  solution 

Caustic  soda  solution 

(rno(x>-)  Ctiloratonzena 

Ctilorolorm 

(crude)  Chtoroliydnna 

2-  or  3-Chloroprapionic  add 

CWoroprene 

Clilorosultonic  add .___ __ 

Coal  tar  naphdia 

Creosote 

Cresols ,^ 

CrotonaMehyda 

Cyclohexanona 

Cydohaxylamlna, 

(iso-,  n-)  Decyl  acrylala 

Dibutylamine 

OidilorotMnzene ...._________ 

1 . 1  -Oictiloroethene 

Z.Z-Dichtoroethyl  ethar 

DIchloronwttMna 

1.1-,  t.2-,  or  i.SOichlaiioptapana.. 

1  J-OlcMOfOpropane 

Diethanolamine 

Diettiylamine 

Diethyleoetrlairtna 

OiethyMhanolanin«_____ 
Oisobutytamina 

CNsopropanolaintiw 

Oilsopropytamine 

Dimethylainine  (40  pel  or  N 

OmethylehanolBmina 

Oimethyllm  ii  laniiOe 

Olphenyt  mettiane  diisocyanala 


.238(81.  .527,  i54 

i38<a».  .526, -627.  J64 

.238(a).    .318.    .338.    .406.    iZS,    .526.    SZT. 

912(a)(2).  933.   1002.  .1004.  .1020.  .1035. 
.525.  .526.  .1020 


.238(a),  .52*  .912(aX1),  .1002(a).  .1004 

.236  (a).  (Ct.  (d).  .316.  .406.  .525.  JS2»,  .527. 

.912|aN1).  .1004.  .102a 
.528 


MX 
HX 


MX 
MX 
MX 


.318,  408.  .525.  526.  .527,  .833.  .1020- 

318,  .408.  .525,  .526.  .527.  .1020 

.236  (a),  (b),  (c),  (g) 

.236(b).  (c>.m.  .526.527. 


1004, 


J16.  .408.  .525.  .526.  .833.  .1020. 

J16.  .526.  .1060 

J16,  .408,  525,  526.  527.  S12(aN2). 
.102a 

526.  .912<«1>,  ,1002  (a),  (b).  .1004 

.236  (b).  (c).  J16.  .408.  525,  526.  527.  .1020. 
500.   525.  .526,  .1020 


.526,  .912<aK1).  1002  (a),  (b),  .1004_ 
.912(aXl),  .1002  (a),  (b).  .1004 


MX 
MX 
NA 
MX 
NA 
MX 
NA 

MX 

M)". 

»-C". 

M>««. 

M). 


526. 


.408.  .525.  526,  .93a  .1020. 


.236(c).  .252.   408.  500.  515.  520.  525,  528, 
.527,  .1020.  .1040. 

J16.  .409.  525,  52a  527.  .1020 

526,  .033 


-236(a),(c).(g>..«33. 


.236  (a),  let.  (g).  .933. 

.528.. 


.525.  .526.  .527.  .1020. 


.408.  .525,  .526.  .1020. 
.238(a).  SS4 


.316.  .525,  526.  527,  .912M(1).  .lOOZW.  M. 

.1004.  .1020. 
.408.  .525.  .526.  .527.  .554.  555,  .802.  .933. 

.1000.  .1020.  .1045. 
526 


MX 
MX 
NA 


NA 


MX 
NA 
MX 
NA 
l-O" 


l-B" 


.408- 


MX 
NA 


J16.  525,  526,  527.  .1020. 
236  (a),  (b).  526.. 


.238  (a),  (b),  (c).  (g).  526 

.238  (b),  (c),  .912(8X1).  .1002  M.  M.  .1004. 

.236  (b).  (A  528 

236  (a),  (bk  528 


MX 

MX 

l-O". 

NA 

MS". 


526.  .527. 

236  (a),  (b),  526- 


528 
525, 


526,  .1020.- 


J16.  336,  .408.  525,  526.  527. . 
SX  (b).  (c) 


.238  (a).  M,  (0),  (g).  525.  526,  .527,  .1020 

.238  (b).  (c) 

.236  (a),  (b),  (O,  (g).  .526 

.236  (8).  (b).  (c|.  (g).  .400,  525  M,  (c».  M.  M. 

.526.  .102a 
-236(b),(e» 


.236  (b).  (c»,  .406,  525,  526,  527.  .1020 

.236  (a),  (b).  (O.  (d).  .525,  526,  527,  .1020  - 

.236  (b).  (O.  .526. 

i36(b».526. 


.238  (a),  (b),  316.  .406.  50a  501,  5(6.  Sit, 
.802.  .1000,  .102a 


i-o«». 

MX 

NA 

MX 

MX 

NA 

MX 

NA 

l-C'«. 

MX 


MX 

MX 

l-C'». 

M)". 

NA 
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,  Table  I.— Summary  of  Minimum  Reou«ements— Continued 


Cargo  name 


Sp6Cittl  rvquireniants 


ElecMcai 


»w»' 


1,4-Dioxane 

Oodecyl  diphenyl  oxide  dsuHofale  solution 

Epictitofohydrin „ „ 

Ethanolamine 

Ethyl  acrytala 

Ethylene  chlofohydrin 
Ethylene  cyanohydrn 

Ethylenediamine 

Ethylene  dibromida 

Ettiylene  dichlonde 

Ethyl  ether 

2-Ethylhexyl  aoylate. 
2-Ethylhexylanw>e 
Ethyl  methacrylate 
2-Ethy«-3-propyl  acrolein 
Formaldehyde  solution  (37  to  SO  pd). 

Formic  add 

Furfural 

Hexamethyleneimine 

Hydrochloric  add 

2-Hydroxyethyl  acrylate 


Isoprene 

laophorona  diamlna 

laophorone  dlisocyanate 


Meeityl  oxide 

Methyl  acrylate.. 

MetfiacryHc  acid 

2-Methyl-5.ethyl  pyridine 

Methyl  formate 

Methyl  methacrylate 
(alpha)  Methyl  sytrane 

Morophotoie _ 

Motor  kial  arMt-knock  compounda  <ccritalnlnq 

leadalkyla). 
Naphthalene  (liquid) 

Nrthc  acid  (70  pet  or  leM) 

(mono-)  NrtrotMnzene _.., 

(0-)  Nitrophenol 

1-  or  2-Nitroproparw* 
(0-,  P-)  Nitrotoluane ... 
Oleum _ __ 

Paraldehyde 
Pemachloroethane 
1,3-Pentadiane 
Perchloroethylone 

Phenol 

Ptioaphoric  add. 


Phthallc  artfiydrida  (Iquid) 
Polyethylene  polyaminea. 
Polirfnethylena  polyphenyl  iMcyanaM' 

(ISO-,  n-)  Prepenolamine. 
Propionaidehyde 

Propionic  acx) 

Proptonc  anhydride 
(iao-)  Propylamine 
(n-)  Propylamine 
Propyleoe  oxxJe* 
(iao-)  Propyl  ether 
Pyridine 


Sodium  hydroaulflde  solulian  (45  pd  or  leaa). 
Sodium  hypochlorite  aoUlon  (15  pet  or  less) 

Styrena 

Sulfur  (Hquld) „. 


.408.  .525.  .526,  .1020 ,.^ 

None..'. _ 

316,  .408,  .525,  .526,  .527.  .1020 

.236  (b),  (c),  .526 

526.  .527,  .912(aM1),   1002  (a),  (b),  .1004.. 
.316,  .408,  .525.  .526,  .527,  .933,  .1020-—. 

ttone 

.236(b).  (c),  .526 „. 

406.  525.  .526,  .527,  .1020.. 
.408,  .526 


Sulfuric  add. 


1 , 1 .2,2-Te»acNoroettian« 
Tetraethylenepentamine. 
Tetrahydrofuran 
Toluene  dtaocyanale 


l.li' 

TricNoroelhylar 

Tricraayl  ptoaphala  (cantaMng  1  pet  or  more 

of  ttie  orttio-  isomer). 
Triethanolamine 
Trietfiylarruoe 

Thettiylenetatramina 

Urea,    ammonium 

more  than  2  pet  NH,). 
Oso-,  n-)  Valaraidehyda 
vmyl 
Vinyl  ethyl  elfiar 

VInylMene  cMoride 


.236(g),  .252,  .408.  .440,  .500,  .515.  .526,  .527.. 

.912(a)(1),  .1002  (a),  (b),  .1004 

.236  (b),  (c),  .525.  .526,  .1020 

.526.  .9l2(aK1),  .1002  (a),  (b).  .1004 

,526 

.526,  .527.. 

.236  (b),  (C).  .526.  .527.  .554 

.526 

.236  (a),  (b),  (c),  (0).  .526 

.252.  .526,  .527,  .554.  .557,  .l»3, 
.406.  .525,  .526,  .912(a)(1).  .933, 

.1004.  ,1020. 
.440,  .912(aM1),   lOOe  (a),  (b).  .1004, 
.236  (b),  (C),  .  526 __ 


1045,  .1052... 
.1002  (a),  (b). 


236  (a),  (b).  .316.  .400,  .525.  .526,  .602.  .1000. 
.1020. 

.409,  .526..... 

.526,  .527,  .912(a)(1),  .1002  (a),  (b),  .1004 

.238(a),  .526,  .912(aM1),  .1002(a).  .1004 

.236(b) _ 

.408,  .440,  .525,  .526,  .527,  .1020 

526.  .912(aX1).  .1002  (a),  (b),  .1004 

.526,  .912(a)(1),  .1002  (a),  (b),  .1004 

.236  (b),  (C) _ _ 

.252,  .336,  .408,  .525,  .520,  .527,  .933,  .1020, 
.1025, 


.408,  .526.  J27,  .554,  .565,  .560,  .933.  .1045 

.318,  .336,  .408,  .525.  .033,  .1020 

.409,  .440,  .525,  .526,  .1020.. 

.526 

.316,  .408,  .525,  .526,  .1020 

.316,  .406,  .526,  .527,  .564,  .565,  .566,  .802, 
.933,  .1000.  .1045,  .106Z 


.316,  .525,  .526,  .1020 

.526,  .912(aX1).  .1002,  .1004- 
.528 


.408,  .525,  .528,  .933,  .1020..-. 
.554,  .556,  .568,  .1045,  .1052.- 


.236  (b),  (O 

.236  (a),  (b),  .409,  .500.  .801,  .525,  .528,  .802. 
.1000,  .1020. 

.236  (b),  (c),  .  526 

.316,  .526.  .527 

«8(a),  .527,  .564 

.238(a).  .566 _ 

.236  (b),  (C),  .408,  .440.  .525,  .526,  .527,  .1020... 
.236  (b).  (c),  .406,  .500,  .525,  .528,  .527,  .1020... 
.252,  .408,  .440,  .500,  .528,  .530.  .1010.  .1011- 
.409,  .500.  .515,  .912(aK1) 

.526,  aa3~    ,' .'  [   ~ 

236  (a),  (b) -. 

.912(a)(1).  .1002  (a),  (b),  .1004 

.252,  .440,  .526,  .545 

.554,  .565,  .556,  .802.  .033.  .1000.  .1045.  .1048, 

.105Z 

.316,  .525,  .526,  .1020..' 

.236  (b).  (c) - 

.526,  .912(aX2),  .1004 

.236(b),  .318,  .409,   SOO,  .501,  .525,  .528,  .527. 

.802.  .1000,  .1020. 

.526 _ 

.316,  .525,  .528,  .1020 

.408,  .525  (a),  (c),  (d),  (e),  .1020 

.236  (a),  (b),  (c).  (g) 

.236  (b).  (C),  .525,  .526,  .527.  .1020 

.236  (a),  day.  (c) 

.236(b),  .526 

.500,  .528 

.912(a)(1),  .1002  (a),  (b),  .1004 

.236  (b),  (f),  (g),  .408,  .440,  .500,  .515,  .608, 

.527,  .912(a)(1),  .1002  (a),  (b),  .1004. 
.238  (a),  (b).  .440.  .500,  .526,  .527,  .912(a)<1), 
1002  (a),  (b),  .1004. 


I-C. 

NA. 

I-C 

NA 

M). 

M)" 

NA. 

M). 

NA. 

M). 

I-C. 
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Table  I.— Summary  of  Mmimum  Requwements— Continued 
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NR      . 
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a 

■236  (a),  (c).  (g).  iiawd).  .100?  (a).  M.  .1004. 
Nnne 
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iand  make  the  Ire  morea. 


i  SSJS&TJJ^SS  ••°***  "  acoordanoe  «ii«h  Part  150.  Subpart  A-CompaSjiHy  01  Cwgoes,  of  Ma  <tM«ler 

'  1S3;»0-153JS1. 
•153.35i 

•  153.400-153.406. 
•153l4«1 
'  SubctBpter  J  of  Ms  ctMpter 

*  IMSaS^  """****"  """^  "°*  **  "^  °"  "*'^°P'°'»^  ''^  because  some  Oy  cheimals  may  teaci  with  i»aut)ium»»e  t 
I?  tS.**??*^  •"^*^  dBMifcalioo  does  not  apply  to  weather  deck  locations. 

•■  AWhough  Mter  ■  siMPte  lor  extnguMwig  open  air  fires  involving  chemicals  to  *♦*»>  fl*  taokiole  apies,  «««er  aheuH  not  be  nllninl  to  LmtmiukiMx  ,*nmmt  i 
chemcah  because  o«  the  risk  o«  hazsdous  gas  generation.  •»*-=».  -■«  "«"«>  noi  oe  aaowea  n  conamnMe  Ooaed  1 

■*  Eftedive  date:  at  the  first  drydock  axarmnation  attar  Juty  16,  1962  or  not  lalar  tlwi  July  16,  1984 
NOTES  ON  TABLE  I: 

£*?'»2l2?*?!?5!5!?tl!l'  «»*■'»>""«  sy^em  type,  erther  I,  B.  or  ID,  is  isled  See  1 153.230  through  153.232. 

u^^i^S^tinS  *"=?»"  *^  >»Q'?«  Ol  the  vent  riser  is  descnbed  In  terms  ol  vent  hei^  eltier  B/3  or  4n(.  See  eectons  153.350  «id  163J61 
kao^-Tl»lype  aliening  oonw  »rti(*  ailhai  pressure  vacuum  (FV)  a  open,  is  IsledSe^  ">««i™  aijw  ana  iod.»i. 

§*«»-:  ™  •«*  <*  giuge^ e««er  ctoaed.  rostilcted  (Restr ).  or  open.  Is  isted.  See  sedtons  153.400  throu^  1S3.40& 


Fin  pKJtSL'tkM  SfMam — f 


A  is  a  loam  system  tor  water  sokAte  cargom  (polar  solvent  town). 

B  >  a  loam  system  for  watsr  kvoluUa  cargoes  (non^wtar  solvent  loam). 

C  la  a  water  spray  syatam. 

D  la  a  dry  chemical  system,  and 

NSRmeans  there  la  no  apwaal  requir«mnt  tar  a  fire  protection  system. 


When  table  I  specifies  mors  than  one  type  o(  he  protection  system,  any  one  of  the  fisted  ooliora  ■■  liji  in  •»  hmmjmmmih.  inr  *  iir»  iu..i_ii-.  _»_  ._<_ 

grou^S^aSSSS^do'^IS^^^  *  **  ""  "^  ^^^^^ 

'*'^-S««  app.  lollhiaparttoraSsto*  cargoes  to  wWcb  neither  INs  part  nor  Subctapter  D  a«*  Vessels)  ol  ihn  ehwtar  apply. 


tNi  part  (Maaa  I 


7.  By  revising  5  153.208(c)  and  adding 
a  new  (d)  to  read  as  foUows: 

9153.208    Ballast  tank  arrangements. 
•        •        •        •        • 

(c)  Except  as  prescribed  in  paragraph 
(d)  of  this  section,  pumps,  piping,  vent 
lines,  overflow  tubes  and  sounding 
tubes  serving  dedicated  ballast  tanks 
must  not  be  located  within  a  cargo 
containment  system. 

(d)  Each  vent  line,  overflow  tube  and 
sounding  tube  that  serves  a  dedicated 
ballast  tank  and  that  is  located  within  a 
cargo  containment  system  must  meet 

§  32.60-l]0(e)(2)  of  this  chapter. 

8.  By  revising  §  153.214  (b)(1)  and  (c) 
to  read  as  follows: 


§153.215    Safety  aquipment  lockers. 
***** 

(c)  The  second  safety  equipment 
locker  must  be  adjacent  to  the  second 
emergency  shutdown  station  required 
by  S  153.296.  This  locker  must  contain 
the  remaining  equipment  required  by 
§  153.214  (a)  and  (b). 
*        •        *        •        * 

10.  Section  153.216  is  amei>ded  by 
redesignating  paragraphs  (b)  and  (c)  as 
(c)  and  (d),  and  adding  a  new  paragraph 
(b)  to  reati  as  follows: 

§153.216    StiowarandcyewMlitONntalna. 


§153.214 

safety  equipment 


(b)  •  •  • 

(1)  A  30  minute  self-contained 
breathing  apparatus  of  the  pressure 
demand  type,  approved  by  the  Mining 
Safety  and  Health  Administration 
(formerly  the  Mining  Enforcement  and 
Safety  Administration)  and  the  National 
Institute  for  Occupational  Stifety  and 
Health,  or  the  tankship's  flag 
administration  with  five  refill  tanks  or 
cartridges  of  30  minutes  capacity  each. 
***** 

(c)  First  aid  equipment 

9.  By  revising  9 153.215(c)  to  read  as 
follows: 


(b)  Maintain  the  water  at  a 
temperature  between  0°C  and  40*C 
(approx.  32*F  and  104*F); 

(c)  Are  located  on  the  weatberdeck; 

and 

(d)  Are  marked  "EMERGENCY 
SHOWER"  as  described  in  9  163.955  (c), 
(d),  and  (e),  so  that  die  legend  is  visible 
firom  work  areas  in  the  part  of  the  deck 
where  the  cargo  oontaiimient  systems 
are  located. 

11.  By  revising  9  153.217  to  read  as 
foUows: 

§153.217    Access  to  encfcMed  spaces  and 
dedicated  baaast  tanks. 

An  access  opening  to  an  enclosed 
space  or  a  dedicated  ballast  tank  must 
meet  the  requirements  for  a  cargo  tank 
access  in  9  153.254  (b),  (c),  and  (d)  if— 

(a)  The  enclosed  space  or  dedicated 
ballast  tank  is  located  within  the  cargo 
area  of  the  vessel;  (» 


(b)  A  part  of  a  cargo  contamment 
system  Ues  within  the  enclosed  space  or 
dedicated  ballast  tank. 

12.  By  adding  a  new  section  9  153.219 
to  read  as  follows: 

§153.219    Access  to  double  bottom  tanks 
serving  as  dedteated  balast  tanks. 

(a)  Except  as  prescribed  in  paragraph 
(b)  of  this  section,  access  openings  to 
double  bottom  tanks  serving  as 
dedicated  ballast  tanks  must  not  be 
located  within  a  cargo  containment 
system. 

(b)  Each  access  opening  to  a  double 
bottom  tank  that  is  a  dedicated  ballast 
tank  and  that  is  located  within  a  cargo 
containment  system  must  be: 

(1)  Enclosed  in  an  access  trunk 
extending  to  the  weatherdeclq 

(2)  Separated  from  the  cargo 
containment  system  by  two  manhole 
coverings;  or 

(3)  Approved  by  the  Commandant  (G- 
MMT). 

13.  By  revising  9  153.239  to  read  as 
follows: 

§153w239    Use  of  cast  Iron. 

(a)  Cast  iron  used  in  a  cargo 
containment  system  must  meet  die 
requirements  of  S  56.60-10(b)  of  this 
chapter. 

(b)  For  purposes  of  this  section,  the 
term  "lethal  products"  in  9  5&6D-10(b) 
means  those  cargoes  that  table  I 
references  to  9  153.525  or  9  153.527. 

14.  By  revising  9 153.251  to  read  as 
follows: 
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§  153.2S1    Independent  cargo  tanks. 

All  independent  cargo  teinks  must 
meet  S§  38.05-10(a)(l).  (b).  (d)  and  (e)(1) 
of  this  chapter. 

15.  By  revising  S  153.252  to  read  as 
follows: 

§  153.2S2    Special  requirement  for  an 
Independent  cargo  tank. 

When  table  I  refers  to  this  section,  the 
cargo  tank  must  be<an  independent  tank 
that  meets  §S  3d.05-2(d)  and  36.05-^(g) 
of  this  chapter.  (See  also  i  153.256(b)). 

16.  By  removing  S  153.253. 

17.  By  revising  S  153.281  to  read  as 
follows:  . 

§  153.281    Piping  to  Independent  tanks. 

Piping  for  an  independent  cargo  tank 
must  penetrate  the  tank  only  through 
that  part  of  the  tank  or  dome  extending 
above  the  weatherdeck. 

18.  By  adding  S  153.283(f)  to  read  as 
follows: 

§153J»3    VaMng  for  cargo  piping.     - 

«        *        *        *        * 

(f)  If  the  cargo  exerts  a  gravity  head 
pressure  on  a  valve  required  by  this 
section,  the  valve  must  be  a  positive 
shutoff  valve  that  meets  S  56.50-60(d)  of 
this  chapter. 

19.  By  revising  S  153.284  to  read  as 
follows: 

§153.2«4    Ctiaractertstlcs  Of  required 
quick  ctosing  valves. 

A  remotely  actuated  quick  closing 
shutoff  valve  required  by  S  153.530(n) 
must — 

(a)  Be  positive  shutoff  valve; 

(b)  Be  of  the  faU-closed  type  that 
closes  on  loss  of  power 

(c)  Be  capable  of  local  manual  closing; 

(d)  Close  from  the  time  of  actuation  in 
30  seconds  or  less;  and 

(e)  Be  equipped  with  a  fusible  element 
that  melts  at  less  than  104°C  (approx. 
220°F)  and  closes  the  valve. 

20.  By  adding  a  new  section  S  153.292 
to  read  as  follows: 

§  153.292    Separation  of  piping  systems. 

Cargo  piping  systems  must  be 
arranged  so  that  operations  necessary  to 
provide  separate  systems  can  be 
accomplished  in  a  cargo  handling  space 
or  on  the  weatherdeck. 

21.  By  revising  §  153.296(c)  to  read  as 
follows: 

§  153.296    Emergency  stnitdown  stations. 

***** 

(c)  A  second  emergency  shutdown 
station  must  be  located  so  that  one  of 
the  two  stations  is  accessible  from  any 
part  of  the  weatherdeck  if  a  break  in  a 
cargo  piping  system  or  hose  causes 
spraying  or  leaking. 


22.  By  revising  §  153.314(b)  to  read  as 
follows: 

§  153.314    VentMation  of  spaces  not  usually 
occupied. 

***** 

(b)  Each  enclosed  space  within  the 
cargo  area  that  does  not  have  a 
permanent  ventilation  system  meeting 
S  153.312  must  have — 

***** 

23.  By  revising  S  153.336  to  read  as 
follows: 

§  153.336    Special  cargo  pump  or 
pumproom  requirements. 

(a)  When  table  I  refers  to  this 
section — 

(1)  The  cargo  pump  must  be  an  intank 
cargo  pump; 

(2)  The  cargo  pumproom  must  be  on  or 
above  the  weatherdeck;  or 

(3)  The  cargo  pumproom  must  have 
the  specific  approval  of  the 
Commandant  (G-MHM). 

(b)  For  a  cargo  pumproom  described 
in  paragraph  (a)(2)  or  (a)(3)  the  tankship 
must — 

(1)  Have  a  low  pressure  breathing 
quality  air  supply  system  for  use  with 
the  breathing  apparatus  in  the 
pumproom:  or 

(2)  Meet  tmy  requirements  specified 
by  the  Commandant  (G-MHM). 

(c)  A  low  pressiu^  air  supply  system 
described  in  paragraph  (b)(1)  of  this 
section  must — 

(1)  Run  &om  fixed  air  bottles  to  the 
pumproom; 

(2)  Have  an  air  compressor  to 
recharge  the  fixed  air  bottles; 

(3)  have  hose  connections  in  the 
pumproom  suitable  for  use  with  the 
breathing  apparatus  required  in 

§  153.214(b)(1);  and 

(4)  have  the  air  capacity  to  enable  two 
men  to  work  in  the  pumproom  for  at 
least  one  hour  each  without  using  the 
cartridges  for  the  breathing  apparatus 
required  in  §  153.214(b)(1). 

24.  By  revising  S  153.350  to  read  as 
follows: 

§153.350    Location  of  B/3  vent 
disctwrges. 

Except  as  prescribed  in  S  153.353.  a  B/ 
3  venting  system  must  discharge: 

(a)  At  the  highest  of  the  following 
points: 

(1)  6m  (approx.  19.7  ft)  above  the 
weatherdeck. 

(2)  B/3  above  the  weatherdeck. 

(3)  6m  (approx.  19.7  ft)  above  a 
walkway,  if  the  walkway  is  within  a  6m 
(approx.  19.7  ft)  horizontal  radius  from 
the  vent  discharge. 

(b)  At  least  15m  (approx.  49.2  ft)  from 
air  intakes  for,  or  openings-into, 
accommodation  and  service  spaces. 


25.  By  revising  S  153.351  to  read  as 
follows: 

§  153.351    Location  of  4m  vent  dfsduirges. 

Except  as  prescribed  in  §  153.353,  a 
4m  venting  system  must  discharge: 

(a)  At  least  4m  (approx.  13.1  ft)  above 
the  higher  of — 

(1)  the  weatherdeck;  or 

(2)  any  walkway  that  is  within  a  4m 
(approx.  13.1  ft)  horizontal  radius  from 
the  vent  discharge. 

(b)  At  least  10m  (approx.  32.8  ft)  from 
air  intakes  for,  or  openings  into, 
accommodation  or  service  spaces. 

26.  By  revising  S  153.353  to  read  as 
follows: 

9153.353    Higti  vek>city  vents. 

The  discharge  point  of  a  B/3  or  4m 
venting  system  must  be  located  at  least 
3m  (approx.  10  ft)  above  the 
weatherdeck  or  walkway  if — 

(a)  the  discharge  is  a  vertical, 
unimpeded  jet; 

(b)  the  jet  has  a  minimum  exit  velocity 
of  30  m/sec  (approx.  98.4  ft/sec);  and 

(c)  the  high  velocity  vent  has  been 
approved  by  Commandant  (G-MMT). 

27.  By  revising  9  153.361  to  read  as 
follows: 

9  153.361    Arrangements  for  removal  of 
valves  from  venting  having  multiple  relief 
valves. 

A  venting  system  having  multiple 
relief  valves  may  be  arranged  to  allow 
the  removal  of  a  valve  (for  repair,  as  an 
example)  provided  the  venting  system — 

(a)  has  valves  that  are  interlocked,  so 
that  the  removal  of  a  valve  does  not 
reduce  the  venting  system  relieving 
capacity  below  the  minimum  relieving 
capacity  required  by  9  153.358;  and 

(b)  is  arranged  so  that  cargo  vapor 
will  not  escape  through  the  opening  left 
after  a  valve  has  been  removed. 

28.  By  adding  a  new  section  9  153.365 
to  read  as  follows: 

9  153.365    UquM  overpressurtaation 
protection. 

(a)  Except  as  noted  in  paragraph  (b)  of 
this  section,  a  containment  system 
requiring  closed  or  restricted  gauging 
must — 

.  (1)  be  designed  to  withstand  the 
maximum  pressure  that  develops  during 
an  overfill  of  the  densest  cargo  endorsed 
for  the  containment  system;  or 

(2)  have  an  overflow  control  system 
that  meets  9  153.408;  or 

(3)  meet  the  requirements  specified  by 
the  Commandant  (G-MHM). 

(b)  A  containment  system  requiring 
restricted  gauging,  except  for  those 
cargoes  that  reference  9  9  153.525  or 
153.527,  may  be  equipped  with  a  spill 
valve  that — 
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(1)  is  specifically  approved  by  the 
Commandant  (G-MMT);  and 

(2)  limits  the  maximum  pressure 
during  liquid  overfill  at  a  specified  cargo 
loading  rate  to  that  which  the 
containment  system  is  able  to  withstand 
(see  §§  153.294(b)  and  152.977(b)). 

§153.336    [Remov«d] 

29.  By  removing  S  153.366. 

30.  By  revising  S  153.408  to  read  as 

follows: 

§  153.409    Tank  overflow  controls. 

(a)  When  table  1  refers  to  this  section, 
a  cargo  containment  system  must 
have — 

(1)  a  cargo  high  level  alarm  that  meets 
§  153.409; 

(2)  a  continuous  tank  cargo  level 
indicatcM*.  and 

(3)  not  later  than  1  October  1982,  a 
tank  overflow  control  system  that — 

(i)  operates  automatically; 

(ii)  is  independent  of  the  high  level 
alarm  system; 

(iii)  prevents  a  cargo  tank  from 
becoming  100  percent  liquid  full;  and 

(iv)  activates  on  the  loss  of  power. 

(b)  If  the  tank  overflow  control  system 
has  either  an  automatic  shutoflF  value  or 
an  automatic  stop  valve  to  prevent 
overfilling  of  a  cargo  tank,  the  automatic 
valve  must  close  without  creating  surge 
pressures  that  exceed  the  pressure 
prescribed  in  5  153.294(b). 

(c)  As  an  interim  alternative  to  the 
automatic  overflow  system  required  in 
paragraph(a)(3)  of  this  section,  the  cargo 
containment  system  may  be  equipped 
not  later  than  1  October  1982  with  a 
tank  overflow  alarm — 

(1)  that  is  independent  of  the  high 
level  alarm  system; 

(2)  that  gives  an  audible  and  visual 
alarm  such  that  there  is  sufficient  time 
to  stop  tank  loading  before  the  tank  fills 
to  100  percent  liquid  full; 

(3)  that  can  be  seen  and  heard  where 
cargo  transfer  is  controlled  and  on  the 
open  deck; 

(4)  that  activates  on  loss  of  power; 

(5)  whose  operation  can  be  checked 
prior  to  each  loading;  and 

(6)  that  must  be  marked  as  described 
in  §  153.955  (c).  (d)  and  (e)  with  the 
legend  'Tank  Overflow  Alarm"  so  that 
the  legend  is  visible  from  work  areas  in 
the  part  of  the  deck  where  the  cargo 
containment  systems  are  located. 

(d)  In  conjunction  with  the  tank 
overflow  alarm  described  in 
paragraph(c)  of  this  section,  during  the 
cai^go  transfer  conference  provisions 
must  be  made  for  an  agreed  signal  for 
sequential  shutdown  of  on-shore  pumps 
and  valves  and  of  the  ship's  shutdown 
valves  without  creating  surge  pressures 


that  exceed  the  pressure  prescribed  in 
S  153.2g4(b). 

31.  By  revising  §  153.409  to  read  as 
follows: 

§153.409    High  level  alanns. 

When  table  I  refers  to  this  section  or 
requires  a  cargo  to  have  a  closed 
gauging  system,  the  cargo's  containment 
system  must  have  a  high  level  alarm — 

(a)  that  gives  an  audible  and  visual 
alarm  before  the  tank  fills  to  97  percent 
of  its  capacity: 

(b)  that  can  be  seen  and  heard  where 
cargo  transfer  is  controlled  and  on  the 
open  deck; 

(c)  whose  operation  can  be  checked 
prior  to  each  loading;  and 

(d)  that  must  be  marked  as  described 
in  §  153.408(c)(6)  with  the  legend  "High 
Level  Alarm." 

32.  By  revising  §  153.430(b)  to  read  as 
follows:^ 

§153.430    Heat  transfer  systems;  general. 

Cargo  cooling  and  heating  systems 
must — 
»        *        «        »        • 

(b)  have  valving  that  enables  the 
system  to  be  separated  from  all  other 
cooling  and  heating  systems;  and 
*        *        *        •        « 

33.  By  revising  §  153.432(a)  to  read  as 
follows: 

§153.432    Cooling  systems. 

(a)  Each  cargo  cooling  system  must 
have  an  equivalent  standby  unit  that  is 
installed  and  that  can  be  placed  in 
operation  inmiediately  after  failure  of 
the  primary  cooling  system. 
***** 

34.  By  revising  §  153.434  to  read  as 
follows: 

§153.434    Heat  transfer  coils  within  a  tank. 

When  a  cargo  tank  contains  any 
quantity  of  cargo,  a  cargo  cooling  or 
heating  system  having  coils  within  the 
tank  must  keep  the  heat  transfer  fluid  at 
a  pressure  greater  than  the  pressure 
exerted  on  the  heating  or  cooling  system 
by  the  cargo. 

35.  By  revising  S  153.436  to  read  as 
follows: 

§153.436    Heat  transfer  fhjid. 

A  heat  transfer  fluid  used  in  a  cargo 
tank  heat  transfer  system  must — 

(a)  Be  suitable  for  its  intended  use; 

(b)  Be  chemically  compatible  with  any 
cargo  carried  in  those  cargo  tanks 
serviced  by  the  heat  transfer  system; 
and 

(c)  Have  a  flashpoint  that  does  not 
exceed  the  temperature  setting  of  the 
high  temperature  limit  device  on  the 
thermal  fluid  heater. 


36.  By  revising  §  153.440  to  read  as 
follows: 

§  153.440    Cargo  temperature  sensors 

required. 

(a)  Except  as  prescribed  in  paragraph 
(c)  of  this  section,  when  table  I  refers  to 
this  section,  the  containment  system 
must  meet  the  following  requirements: 

(1)  A  heated  or  refrigerated  cargo  tank 
must  have  a  remote  reading 
thermometer  sensing  the  temperature  of 
the  caigo  at  the  bottom  of  the  tank. 

(2)  A  refrigerated  tank  must  have  a 
remote  reading  second  thermometer 
near  the  top  of  the  tank  and  below  the 
maximum  liquid  level  allowed  by 

§  153.981. 

(b)  A  readout  for  each  remote 
thermometer  required  by  this  section 
must  be  at  the  point  where  cargo 
transfer  is  controlled. 

(c)  No  portable  thermometers  that  are 
lowered  into  the  tank  may  be 
substituted  for  the  temperatiu^  sensors 
required  by  paragraph  (a)  of  this  section. 
unless — 

(1)  The  caigo  requires  either  open  or 
restricted  gauging. 

(2)  In  the  case  of  restricted  gauging, 
they  are  lowered  into  the  tank  through  a 
gauging  tube  that  meets  S  153.407. 


§153.464    [Removwl] 

37.  By  removing  S  153.464. 

§153.467    (Removed] 

38.  By  removing  §  153.467. 

,    39.  By  removing  and  reserving 
§  153.520(b): 

§153.520    Special  requirements  for 
disutflde. 


(b)  (Reserved] 

***** 

40.  By  revising  S  153.525  (a),  (d)  and  (f) 
to  read  as  follows: 

§153.525    Special  requirements  for 
unusuaRy  toxic  cargoes. 

(a)  Cargo  piping  and  venting  systems 
must  be  designed  so  that  they  can  be 
separated  from  any  containment  system 
endorsed  for  a  caigo  not  covered  by  this 
section. 
***** 

(d)  A  heat  transfer  system  for  the 
cargo  must — 

(1)  Be  independent  of  other  ship 
service  systems,  except  for  other  cargo 
heat  transfer  systems,  and  not  enter  the 
engine  room; 

(2)  Be  totally  external  to  the  cargo 
containment  system;  or 

(3)  Be  approved  by  the  Commandant 
(G-MHM)  for  use  with  toxic  cargoes. 
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(f)  A  cargo  containment  system  must 
have  a  vapor  return  connection. 

41.  By  revising  S  153.526  to  read  as 
follows: 

§  153.526    Toxic  vapor  detector*. 

(a)  When  table  I  refers  to  this  section, 
a  tankship  must  have  two  toxic  vapor 
detectors,  at  least  one  of  which  must  be 
portable,  each  able  to  measure  vapor 
concentrations  in  the  range  of  the  time 
weighted  average  (TWA)  for  the  cargo. 
The  portable  detector  may  be  a  direct 
reading  detector  tube  instrument  These 
vapor  detectors  may  be  combined  with 
those  required  by  §  153.465. 

(b)  When  the  toxic  vapor  detectors 
required  by  paragraph  (a)  of  this  section 
are  not  available  and  the  cargo 
referenced  to  this  section  is  transferred 
through  a  cargo  pumproom,  the  tankship 
must  meet  S  153.336(b]. 

42.  By  revising  S  153.527  to  read  as 
follows: 

§  153.527    Toxic  vapor  protactioa 

When  table  I  refers  to  this  section,  a 
tankship  must  have  on  board  for  each 
crew  member 

(a)  An  emergency  escape  breathing 
apparatus  (EEBA)  approved  by  the 
Mining  Safety  and  Health 
Administration  (formerly  the  Mining 
Enforcement  and  Safety  Administration) 
and  the  National  Institute  for 
Occupational  Safety  and  Health,  or  the 
tankship's  flag  administration. 

(b)  Where  the  emergency  escape 
breathing  apparatus  does  not  protect  the 
eyes  from  vapors,  a  set  of  goggles  that 
either — 

(1)  Meet  the  specifications  of  ANSI 
Practice  for  Occupational  and 
Educational  Eye  and  Face  Protection,  Z- 
87.1(1979);  or 

(2)  Are  approved  by  the  tankship's 
flag  administration. 

43.  By  revising  S  153.530  (e),  (f).  (g)(3), 
(h),  (1)  and  (n)  to  read  as  follows: 

§153.530    Special  requirwnonts  for 
alkylen*  oxides. 

***** 

(e)  The  tank's  reUef  valve  setting  must 
not  be  less  than  21  kPa  gauge  (approx.  3 
psig)- 

(f)  If  the  containment  system  is 
equipped  with  a  cooling  system,  the 
cooling  system  must — 

(1)  Not  compress  the  cargo;  and 

(2)  Regulate  the  cargo  temperature 
automatically  and  allow  manual 
regxilation. 

(g)  *  *  * 

(3)  Be  assembled  from  valves,  fittings, 
and  accessories  having  a  pressure  rating 
of  not  less  than  1030  kPa  gauge  (approx. 


150  psig)  (American  National  Standards 
Institute);  and 

(h)  The  cargo  containment  system  and 
those  spaces  listed  in  paragraphs  (k) 
and  (I)  must  have  an  arrangement  for 
monitoring  the  oxygen  content  of  the 
space  as  prescribed  by  S  153.1010(c). 
***** 

(1)  Cofferdams,  cargo  tanks,  double 
bottom  spaces,  void  spaces  and  other 
enclosed  spaces  adjacent  to  an  integral 
cargo  tank  must  have  an  inert  gas 
system  meeting  the  requirements  that 
apply  to  the  inert  gas  system  of  a 
containment  system  in  S  153.500. 
***** 

(n)  The  cargo  discharge  piping  system 
must  have  a  remotely  actuated  quick 
closing  shutoff  valve  that  meets 
S  153.284  at  the  cargo  transfer  hose 
connection. 
***** 

44.  By  adding  a  new  paragraph 
i  153.530(q)  to  read  as  follows: 

§  153.530    Special  requirements  for 
alltylene  oxides. 

***** 

(q)  On  a  tankship  for  which  a  building 
contract  is  let  after  1  January  1982.  an 
alkylene  oxide  cargo  tank  must  be  an 
independent  tank. 

45.  By  revising  S  153.555  to  read  as 
follows: 

§  153.555    Special  requirements  for 
inorganic  acids. 

When  table  I  refers  to  this  section,  a 
tankship's  shell  plating  must  not  be  a 
part  of  the  cargo  tank. 

§153.600    [Removed] 

46.  By  removing  §  153.600. 

'47.  By  adding  a  new  §  153.602  to  read 
as  follows: 

§  153.602    Special  requirements  for 
cargoes  reactive  with  water. 

When  table  I  refers  to  this  section,  the 
air  inlet  to  the  pressure-vacuum  valve 
for  the  cargo  tank  must  be  located  at 
least  2m  (approx.  6.6  ft)  above  the 
weatherdeck. 

4a  By  revising  §  153.808  to  read  as 
follows: 

§  153.008    Examination  required  for  a 
Letter  of  Compilance. 

To  be  issued  a  Letter  of  Compliance,  a 
vessel  must  call  at  a  U.S.  port  and  be 
examined  by  the  Coast  Guard  as 
prescribed  in  S  153.809. 

§153.900    [Amended] 

49.  By  changing  the  footnote  numbers 
in  S  153.900  (a)  and  (b)  and  that  of  the 
corresponding  footnote  to  read  "5." 

50.  By  revising  §  153.905  to  read  as 
follows: 


§153.905 
l)oard. 


Regulations  required  to  be  on 


No  person  may  operate  a  tankship 
unless  the  most  recent  editions  of  this 
part,  and  parts  35  and  150  of  this  chapter 
are  on  board. 

§153.909    [Removed] 

51.  By  removing  §  153.909. 

52.  By  revising  §  153.910  (d)  and  (e) 
and  adding  a  new  (f)  to  read  as  follows: 

§153.910    Cargo  piping  plan. 

***** 

(d)  Shows  any  modifications 
necessary  to  a  contaimnent  system  that 
is  to  be  separated  as  prescribed  under 
Part  150  of  this  subchapter,  or  §§  153.525 
and  153.1020; 

(e)  Emphasizes  the  piping  and 
equipment  described  in  paragraphs  (a), 
(b)  and  (d)  of  this  section  by  using 
contrasting  colors,  line  widths,  or 
similar  methods;  and 

(f)  Shows  the  cargo  loading  rates 
chosen  imder  S  153.365(b)  for  all 
applicable  cargo  lines.  , 

53.  By  revising  {  153.932(b)(2)  to  read 
as  follows: 

§153.932    Goggles  and  protective 
dotttlng. 

***** 

(b)  *  *  * 

(2)  In  a  cargo  pumproom,  an  enclosed 
space  adjacent  to  a  cargo  tank,  or  a 
space  containing  part  of  a  cargo 
containment  system. 

***** 

54.  By  revising  §  153.934(a)  and  the 
introductory  text  of  (b)  to  read  as 
follows: 

§  153.934    Entry  Into  spaces  containing 
cargo  va|>or. 

(a)  No  person  may  enter  a  cargo  tank, 
cargo  handling  space,  pumproom  or 
enclosed  space  in  the  cargo  area  without 
the  permission  of  the  master. 

(b)  Before  permitting  anyone  to  enter 
a  cargo  tank,  cargo  handling  space, 
pumproom  or  other  enclosed  space  in 
the  cargo  area,  the  master  shall  make 
sure  that — 


55.  By  revising  fi  153.935(c)  to  read  as 
follows: 


§153.935 
sampling. 


Opening  of  tanks  and  cargo 


(c)  The  master  shall  make  sure  that 
cargoes  requiring  closed  gauging  are 
sampled  only  through  the  controlled 
sampling  arrangement  required  by 
S  153.404(d). 

56.  By  adding  a  new  S  153.935a  to 
read  as  follows: 
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§  153.935a    Storage  of  cargo  Mmpte*. 

(a)  The  master  shall  make  sure  that 
any  cargo  samples  are  stored  in — 

(1)  A  designated  and  ventilated  space 
in  the  cargo  area  of  the  vessel:  or 

(2)  An  area  approved  by  the 
Commandant  (G-MHM)  or  the 
tankship's  flag  administration  for  the 
stowage  of  cai^o  samples. 

(b)  The  master  shall  make  sure  that 
cargo  sample  bottles  are  stored — 

(1)  In  a  way  that  prevents  shifting  of 
the  sample  bottles  when  the  vessel  is  at 
sea; 

(2)  In  bins  or  containers  constructed 
of  materials  that  are  resistant  to  the 
cargo  samples;  and 

(3)  Apart  from  other  sample  bottles 
containing  incompatible  Uquids  (See 
Part  150.  Subpart  A). 

57.  By  revising  S  153.940(b)(3)  to  read 
as  follows: 

§  153.940    Standards  for  marking  of  cargo 
hose. 


(3)  Date  of  the  last  test  made  as 
prescribed  in  paragraph  (e)  of  this 
section;  and 


58.  By  revising  S  153.968(b)(2)  and 
adding  a  new  paragraph  §  153.968(b)(5) 
to  read  as  follows: 

§153.969    Cargo  transfar  conferanco. 

tb)*" 

(2)  The  cargo  loading  rates  marked  on 
the  cargo  piping  plan  or  the  maximum 
safe  transfer  rates. 


(5)  The  signal  to  be  used  to  prevent  a 
tank  overflow  as  required  by 
§  153.408(d). 
***** 

59.  By  revising  S  153.975(f)  to  read  as 
follows: 

§  1 53.975    Preparation  for  cargo  transfer. 

***** 

(f)  The  cargo  high  level  alarms,  tank 
overflow  alarms  and  overflow  control 
systems  are  functioning  correctly  when 
the  cargo  is  loaded. 

60.  By  revising  §  153.977  to  read  as 
follows: 

§153.977    Supervision  of  cargo  transfer. 

The  person  in  charge  of  cargo  transfer 
shall- 

(a)  Supervise  the  operation  of  cargo 
system  valves; 

(b)  Monitor  the  cargo  loading  rate  to 
ensure  it  does  not  exceed  that  stated  on 
the  cargo  piping  plan;  and 


(c)  Monitor  the  cargo  level  in  the 
tanks  to  make  sure  they  do  not 
overflow. 

61.  By  adding  a  new  section  S  153.980 
to  read  as  follows: 

§  153.980    Isolation  of  automatic  dosing 


The  person  in  charge  of  cai^o  transfer 
may  isolate  automatic  closing  valves 
described  in  §  153.408(b)  from  a  cargo 
containment  system  if  the  following 
conditions  are  met 

(a)  The  containment  system  carries 
products  to  which  §  153.408  does  not 
apply. 

(b)  The  valves  are  isolated  by — 

(1)  Removing  the  valves;  or 

(2)  Installing  removable  pipes  and 
blind  flanges  to  by-pass  the  valves. 

62.  By  adding  a  new  section  §  153.1002 
to  read  as  follows: 

§  153.1002    Special  operating  requirements 
for  heat  sensitive  cargoes. 

When  table  I  refers  to  this  section,  the 
master  shall  make  sure  that — 

(a)  The  cargo  temperature  is 
maintained  below  the  temperature  that 
would  induce  polymerization, 
decomposition,  thermal  instabihty. 
evolution  of  gas  or  reaction  of  the  cargo; 

(b)  Any  heating  coils  in  the  cargo  tank 
are  blanked  off;  and 

(c)  The  cargo  is  not  carried  in 
uninsulated  deck  tanks. 

63.  By  adding  a  new  section  §  153.1004 
to  read  as  follows: 

§153.1004    Inhibited  and  stabilized 


(a)  Before  loading  a  cai:go 
containment  system  with  a  cargo 
referenced  to  this  section  in  table  I  the 
person  in  charge  of  cargo  transfer  shall 
make  sure  that  the  cargo  containment 
system  is  free  of  contaminants  that 
could — 

(1)  Catalyze  the  polymerization  or 
decomposition  of  the  cargo;  or 

(2)  Degrade  the  effectiveness  of  the 
inhibitor  or  stabilizer. 

(b)  The  master  shall  make  sure  that 
the  cargo  is  maintained  at  a  temperature 
which  will  prevent  crystallization  or 
solidification  of  the  cargo. 

64.  By  revising  §  153.1010  (a)  and  (c) 
and  adding  a  new  paragraph  (d)  to  read 
as  follows: 

§153.1010    AMcylaneoxidea. 

(a)  Before  each  loading  of  a  cargo 
contaiimient  system  with  a  cargo 
referenced  to  this  section  in  table  I,  the 
person  in  charge  of  cargo  transfer 
shall — 

(1)  Unless  the  tankship  is  equipped 
with  independent  cargo  piping  that 
meets  paragraph  (d)  of  this  section— 


(i)  Obtain  verification  bom  a  Coast 
Guard  Marine  Inspector  or  from  a 
representative  of  the  tankship's  flag 
administration  that  separation  of  the 
alkylene  oxide  piping  system  complies 
with  alkylene  oxide  handling  plans 
approved  by  the  Coast  Guard  or  the 
tankship's  flag  administration:  and 

(ii)  Make  sure  that  each  spectacle 
flange  and  blank  flange  connection  that 
is  required  to  separate  alkylene  oxide 
piping  systems  from  other  systems  has  a 
wire  and  seal  attached  by  a  Coast 
Guard  Meirine  Inspector  or  a 
representative  of  the  tankship's  flag 
administration. 

(2)  Purge  the  containment  system  until 
the  oxygen  content  of  the  cargo  tank  ia 
less  than  2%  by  volume. 

(c)  While  alkylene  oxides  are  onboard 
the  vessel  the  master  shall  make  sure 
that  the  oxygen  content  of  the  vapor 
space  above  the  alkylene  oxide  and 
those  spaces  specified  in  §  153.530  (k) 
and  (I)  is  maintained  below  2%  by 
volume. 

(d)  Tankships  with  independent  piping 
for  alkylene  oxides  must  have 
onboard — 

(1)  Alkylene  oxide  handling  plans 
approved  by  the  Coast  Guard  or  the 
tankship's  flag  administration:  and 

(2)  Certification  from  the  Coast  Guard 
or  the  tankship's  flag  administration  that 
the  cai^o  piping  for  alkylene  oxides  is 
independent 

65.  By  revising  §  153.1011  to  read  as 
follows: 


§153.1011    Changing  ( 

systems  and  hoses  to  and  from  afcylene 

oxide  service. 

(a)  The  person  in  charge  of  cargo 
transfer  shall  make  sure  that — 

(1)  No  alkylene  oxide  is  loaded  into  a 
containment  system  that  last  carried  a 
cargo  other  than  an  alkylene  oxide 
unless  the  contaiimient  system  has  been 
cleaned  to  remove  heavy  rust 
accumulations  and  all  traces  of  previous 
cargoes; 

(2)  No  alkylene  oxide  is  loaded  into  a 
containment  system  that  within  the 
previous  three  loadings  carried  a  cargo 
listed  in  paragraph  (b)  of  this  section 
unless  the  containment  system  has  been 
cleaned  to  the  satisfaction  of  a  Coast 
Guard  Marine  Inspector  or  a  person 
specifically  authorized  by  the 
Commandant  (G-^^HM)  to  approve 
alkylene  oxide  tank  cleaning; 

(3)  No  cargo  but  an  alkylene  oxide  is 
loaded  into  a  containment  system  which 
last  carried  an  alkylene  oxide  unless  the 
containment  system  has  been  cleaned  of 
alkylene  oxide  to  the  satisfaction  of  a 
Coast  Guard  Marine  Inspector  or  person 
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specifically  authorized  by  the 
Commandant  (G-^IHM]  to  approve 
alkylene  oxide  tank  cleaning:  and 

(4)  No  hose  marked  "For  Alkylene 
Oxide  Transfer  Only"  is  used  for  the 
transfer  of  a  cargo  other  than  an 
alkylene  oxide. 

(b)  The  following  cargoes  are 
particularly  reactive  with  alkylene 
oxides: 

(1)  Non-oxidizing  mineral  acids  (e.g. 
hydrochloric,  phosphoric); 

(2)  Sulfuric  acid: 

(3)  Nitric  acid; 

(4)  Organic  acids  (e.g.  acetic  formic); 
(5]  Halogenated  organic  acids  (e.g. 

chloroacetic); 

(6)  Sulfonic  acids  (e.g.  alkyl  benzene 
sulfonic); 

(7)  Caustic  alkalies  (e.g.  caustic  soda, 
caustic  potash;  sodium  hydrosulfide); 

(8)  Ammonia  and  ammonia  solutions; 

(9)  Aliphatic  amines: 

(10)  AUcanolamines;  and 

(11)  Oxidizing  substances. 

66.  By  revising  S  153.1020(a]  to  read  as 
follows: 

S  153.1020    Unusually  toxic  cargoes. 

(a)  No  person  may  load  or  carry  a 
cargo  referenced  to  this  section  in  table 
I  unless  the  cargo's  piping  and  venting 
systems  are  separated  from  piping  and 
venting  systems  carrying  cargoes  not 
referred  to  this  section. 


67.  By  revising  S  153.1025(b)(1)  to  read 
as  follows: 

§153.1025    Motor  fuel  antiknocic 
compounds. 


(b) 


(1)  The  pumproom  or  void  space 
atmosphere  has  been  analyzed  for  its 
lead  (as  Pb)  content  and  found  to  be  less 
than  0.075  mg/m^  or 

68.  By  revising  S  153.1052  to  read  as 
follows: 

S  153.10S2    Carriage  of  otfMr  cargoes  hi 
add  tanks. 

No  person  may  load  or  carry  other 
cargoes  in  a  cargo  containment  system 
endorsed  to  carry  sulfuric  acid, 
hydrochloric  acid,  or  phosphoric  add 
without  specific  authorization  from  the 
Commandant  (G-MHM). 

S  153.1055    [Removed] 

69.  By  removing  8  153.1055. 

70.  By  revising  Appendix  I  to  read  as 
follows: 

Appendix  I — list  of  Cargoes  Not  Regulated 
Under  Part  151,  Part  153  or  Subchapter  D 

The  following  bulk  Uquid  cargoes  may  be 
carried  in  tank  vessels  having  neither  a 
Certificate  of  Inspection  under  Subchapter  D 
(Tank  Vessels)  nor  a  Letter  of  Compliance 
under  Part  153: 

Ammonium  nitrate  solution  (34%  or  less) 
Ammonium  nitrate,  urea,  water  solution,  2% 

or  less  NHa 
Ammonium  phosphate  solution 
Ammonium  phosphate,  urea,  water  solution 
Ammonium  polyphospate 
Ammonium  sulfate  solution  (20%  or  less) 
Apple  juice 

Calcium  bromide  solution 
Calcium  chloride  in  water 
2-Cliloro-4-ethylamino-6-isopropylanuno-5- 

triazine,  water  solution 
Choline  chloride  solutions 
Glucose  solution 
Hexamethylene  diamine  adipate 
Kaolin  clay  slurry 
Lignin  liquor  (Calcium  lignosulfonate,  water 

solution) 


Magnesium  chloride  solution 

Magnesium  hydroxide  suspensions  in  water 

Molasses 

Pentasodium  salt  of  Diethylene  triamine 

pentaacetic  acid,  water  solution 
Sewage  sludge,  treated  so  as  to  pose  no 

additional  decomposition  and  fire  hazard 
Sludge  (stable,  non-corrosive,  non-toxic  non- 
flammable) 
Sodium  carbonate  solutions 
Sodium  lignosulfonates.  Sodium  hydroxide 

(not  exceeding  1%  by  weight),  water 

solutions 
Sodium  naphthenate  solutions  (free  alkali 

content.  3%  or  less) 
Sodium  polyacrylate  solution 
Sodium  silicate  solution 
Sorbitol  in  water 
Tetrasodium  salt  of  Ethylene  diamine 

tetraacetic  acid,  water  solution 
1,1,1-TrichIoroethane  (Methyl  chloroform) 
l,l,2-Trichloro-1.2,2-trifluoroethane 
Trisodium  salt  of  n-hydroxyethyl 

ethylenediamine  triacetic  acid,  water 

solution 
Urea  in  water 
Water 

Zinc  bromide/Caldum  bromide  solution 
Mixtures  solely  of  the  cargoes  in  this  list 

Appendix  III    [Ammdsd] 

71.  Appendix  HI  to  Part  153  is 
amended  in  the  column  headed 
Equivalent  to  English  or  Common 
Metric  by  revising  the  entry  reading 
"iXlO-lcg/cm*'  to  read  "1.02XlO-^cg/ 
cm»'. 

(46  U.S.a  170: 46  US.C  391a:  49  U.S.C  1803: 
49  CFR  1.46  (n](4)  and  (t)] 

Dated:  May  3, 1982. 
Clyde  T.  Uuk. 

Rear  Admiral,  US.  Coast  Guard,  Chief,  Office 
of  Merchant  Marine  Safety. 

[FR  Doc.  82-13073  Tded  5-14-82: 8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Antnnist  DIvWon 

United  State*  of  America  v.  Wectem 
Electric  Company,  Inc^  et  al^  Civil 
Action  Na  82-0192  (DJD.C.)  and  United 
State*  of  America  v.  American 
Telephone  ft  Telegraph  Company,  et 
aL,  CM!  Action  Na  74-1696  (DJ).C.): 
Notice  Concerning  PuttUc  Comment* 
and  Re*pon*e  Ttiereto 

Notice  is  hereby  given  that  on  May  10, 
1982,  the  United  States  Department  of 
Justice  issued  the  following 
announcement  concerning  the  proposed 
Modification  of  Final  Judgment  in 
United  States  v.  Western  Electric 
Company,  Inc.,  et  aL,  Civil  Action  No. 
B2-0192  (DD.C): 

Text  «f  Aonouncement 

The  Justice  Department  announced 
today  Uiat  the  U.S.  District  Court  for  the 
District  of  Columbia,  where  the  United 
States'  antitrust  litigation  against  AT&T 
is  pending,  has  (1)  permitted  an 
extension  of  time  for  the  Department  to 
file  its  response  to  comments  on  the 
proposed  Modification  of  Final 
Judgment,  and  (2}  approved  certain 
procedures  to  be  used  in  lieu  of  Federal 
Register  publication  of  all  comments  on 
the  proposed  modification. 

The  new  date  for  filing  with  the  court 
of  the  Department's  response  to 
comments  is  May  20, 19B2,  with  Federal 
Register  publication  of  the  response  to 
occur  no  later  than  May  27. 

The  court  also  approved  the 
Department's  request  to  be  relieved  of 
the  obligation  to  publish  in  the  Federal 
Register  the  approximately  8,750  pages 
of  comments  it  has  received,  the 
comments  would  have  filled  about  1,500 
pages  of  the  Federal  Register  at  a  cost  to 
the  Antitrust  Division  of  more  than 
$800,000. 

The  Department  in  order  to  insure 
that  the  comments  are  available  to 
interested  persons,  wilh 

(1]  Publish  in  the  Federal  Reguter  by 
May  27, 1982,  the  name  and  address  of 
eadi  person  filing  a  comment,  with  a 
statement  of  the  number  of  pages  in  the 
comment: 

(2]  Make  available  for  inspection  by 
die  public  at  each  of  the  27  District 
Courts  listed  below  a  copy  of  each 
comment  received; 

(3)  Within  fifteen  days  of  receipt 
provide  to  any  person  requesting  it  a 
copy  of  any  designated  comment  or 
comments,  at  the  nominal  charge  of  one 
cent  per  page; 

(4)  Within  fifteen  days  of  receipt 
provide  to  any  person  requesting  it  a 
copy  of  any  or  all  of  the  microfilm  reels 


containing  the  comments,  at  a  charge  of 
$15.00  per  reeL 

Requests  for  copies  of  the  comments 
should  be  directed  to:  Eric  Donovan, 
U.S.  Department  of  Justice,  Antitrust 
Division.  Room  1028  SAFE.  Washington. 
D.C.  2053a 

Telephone  requests  should  be  directed 
to  Donovan  on  (202)  724-5790.  Written 
requests  should  include  a  check  or 
money  order  in  the  proper  amount  made 
payable  to  the  Treasurer  of  the  United 
States. 

The  U.S.  District  Courts  at  which  the 
full  text  of  the  conunents  may  be 
inspected  are  in  the  following  cities: 

Washington.  D.C;  Newark,  New 
Jersey;  Los  Angeles,  San  Francisco,  and 
San  Diego,  CfiUfomia;  Denver,  Colorado; 
Jacksonville  and  Miami,  Florida; 
Atlanta,  Georgia. 

Also.  Chicago,  Illinois;  New  Orleans, 
Louisiana;  Baltimore,  Maryland;  Boston, 
Massachusetts;  Detroit  Michigan; 
Minneapolis,  Minnesota;  St  Louis, 
Missouri;  New  York  City  (Manhattan), 
New  York;  Cleveland,  Akron  and 
Cincinnati,  Ohia 

Alto  Philadelphia  and  Pittsburgh, 
Pennsylvania;  Dallas  and  Houston, 
Texas;  Richmond,  Virginia;  Seattle, 
Washington:  and  Milwaukee, 
Wisconsin. 

In  further  compliance  with  the  Court's 
order,  there  follows  a  list  of  the  names 
and  addresses  of  the  persons  who  filed 
comments  concerning  the  proposed 
Modification  of  Final  Judgment 
indicating  the  number  of  pages  in  each 
comment: 
Andrew  Abott  c/o  Ms.  Mary  C.  Parkin. 

2809  Arlington  Boulevard,  Apt  201, 

Arlington.  Virginia  22201  (pgs.  4). 
Ad  Hoc  Telecommunications  Users 

Committee,  James  S.  Blaszak,  Esquire, 

McKenna,  Wilkinson  &  ICittner,  1150 

17th  Street  NW.,  Washington.  District 

of  Columbia  20036  (pgs.  61). 
Len  Adamowicz,  8  Allen  Street 

Cambridge,  Massachusetts  02140  (pgs. 

2). 
Katherine  C  Akona,  225  Kaiulani 

Avenue,  Apt  801,  Honolulu.  Hawaii 

96815  (pgs.  1). 
State  of  Alabama,  Charles  A.  Graddick, 

Esquire,  Attorney  General  (pgs.  2). 
Joint  Conunents  of  the  State  of 

Alabama,  et  al.,  Stephen  R  Sachs, 

Esquire.  Attorney  General  for 

Maryland,  131  East  Redwood  Street 

Suite  701,  Baltimore,  Maryland  21202 

(pgs.  29). 
Wayne  Albin,  10733  2nd  NW^  Seattle, 

Washington  98177  (pgs.  20). 
Mildred  Aller.  16065  Ireland  Road. 

Mishawaka.  Indiana  46544  (pgs.  2). 
American  Bankers  Association,  Gerald 

M.  Lowrie,  Executive  Director.  1120 


Connecticut  Avenue,  NW., 

Washington.  District  of  Coltmibia 

20036  (pgs.  5). 
American  Electronics  Association, 

Kenneth  C.  O.  Hagerty,  Vice 

President  Government  Operations, 

1612  K  Street  NW..  Washington. 

District  of  Columbia  20036  (pgs.  2). 
American  Hospital  Association,  Bernard 

Dickens,  840  North  Lake  Shore  Drive. 

Chicago.  Illinois  60611  (pgs.  2). 
American  Newspaper  Publishers 

Association.  Kadierine  M.  Holden. 

Esquire.  Kirkland  &  Ellis,  1776  K 

Street  NW.,  Washington,  District  of 

Columbia  20006  (pgs.  48). 
American  Petroleum  Institute,  Wayne  V. 

Black,  Esquire,  Keller  and  Heckman, 

1150 17th  Sti>eet  NW.,  Suite  1000. 

Washington.  District  of  Columbia 

20036  (pgs.  21). 
American  Satellite  Company,  Joan  M. 

Griffin.  Esquire,  1801  Research 

Boulevard,  Rockville,  Maryland  20850 

(pgs.  11). 
AMI,  Mr.  Thomas  L  Humphrey, 

Director,  Corporate  Planning,  3800 

Homestead  Road,  Santa  Clara, 

California  95051  (pgs.  2). 
Amtel  Systems  Corporation,  Donald  P. 

Allen,  President,  1293  Anvilwood 

Avenue,  Sunnyvale,  California  94086 

(Pg8.2) 
Amtelco,  William  J.  Curtin.  President 

6026  Monona  Drive,  Madison, 

Wisconsin  53716  (pgs.  3). 
Roland  C.  Amundson,  Esquire,  4150  IDS 

Center,  Minneapolis,  Minnesota  55402 

(pgs.  3). 
Answering  Service,  Inc.,  Richard  V. 

McNamara,  940  Bender  Building,  1120 

Connecticut  Avenue,  NW., 

Washington,  District  of  Columbia 

20036  (pgs.  11). 
The  State  of  Arizona,  Robert  L 

Brickman,  Esquire,  Assistant  Attorney 

General  State  Capitol.  Phoenix. 

Arizona  85007  (pgs.  41). 
Public  Service  Commission  of  Arkansas. 

N.  M.  Norton,  Jr.,  Chairman.  P.O.  Box 

C-400,  Markham  &  Victory  Streets, 

Little  Rock,  Arkansas  72203  (pgs.  14) 
Associated  Telephone  Answering 

Exchanges,  Inc.,  Stephen  Paul 

Mahlnka,  Esquire,  Morgan,  Lewis  & 

Bockius,  1800  M  Sti^et  NW., 

Washington,  District  of  Columbia 

20036  (pgs.  47). 
Association  of  American  Railroads,  R. 

Scott  Gardner,  Washington,  District  of 

Columbia  20036  (pgs.  17). 
Association  of  Data  Communications 

Users,  August  R  Blegen,  P.O.  Box 

1184.  New  York.  New  York  10019  (pgs. 

21) 
Association  of  Data  Processing  Service 

Organizations,  Inc.,  Joseph  P. 

Markoski.  Esquire,  Wilkinson,  Cragun 
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&  Barker.  1735  New  Yoric  Avenue, 

N.W.,  Washington.  District  of 

Columbia  20006  (pgs.  38). 
Association  of  Long  Distance  Telephone 

Companies,  Victor  J.  Toth,  Esquire, 

2719  Soapstone  Drive,  Reston. 

Virginia  22091  (pgs.  6). 
Richard  M.  Augustine,  951  Klein  Road, 

Williamsville.  New  York  14221  (pgs. 

Automated  Sales  Company,  James  V. 
Rhode,  344  40th  Street.  Oakland. 
California  94609  (pgs.  1). 
BEK  Telephone  Mutual  Aid  Corporation. 
Jerome  Tishmack,  Steele,  North 
Dakota  58482  (pgs.  2). 
W.R.  Bailey.  Box  4681,  Incline,  Nevada 

89450  (pgs.  10). 
Willis  E  Bame,  208  Stadium  Drive, 

Findlay,  Ohio  45840  (pgs.  1). 
Bank  of  America,  Bank  of  America 
CentCTi  John  M.  Mickel,  Executive 
ViciTresident  San  Francisco, 
California  94137  (pgs.  19). 
J.  Peyton  Barnes.  M.D..  1000  St.  Joseph 
Professional  Biulding,  Houston,  Texas 
77002  (pgs.  2). 
R.W.  Baruth,  69  E.  San  Vincent  Drive, 

Green  Valley,  Arizona  85614  (pgs.  2). 

Alfred  H.  Baume,  11  Kimberly  Lane, 

Dearborn.  Michigan  48120  (pgs.  1). 

Maude  Baxter.  3106  Shahan  Avenue. 

Gadsden.  Alabama  35904  (pgs.  1). 

Mrs.  Grace  Beagle.  427  Union  Street, 

Grand  Blanc.  Kfichigan  48439  (pgs.  1). 
Arthur  S.  Bechhoefer,  1640  Aiigonne 
Place.  N.W..  Waafaington.  District  of 
Columbia  20009  (pgs.  3). 
Ed  Bell.  16027  KeUy  Road.  Kansas  City, 

Missouri  64149  (pgs.  1). 
William  J.  Bell,  et  aJ.,  Florida,  (petition. 

212  signatories)  (pgs.  2). 
Joan  Beran.  1566  Moorings  Drive.  #2-B, 

Reston.  Virginia  22090  (pgs.  1). 
Mrs.  Ernest  P.  Bergmann,  37  Hillcrest 
Avenue.  Yonkers,  New  York  10705 
(pgs.  1). 
Wilhelmina  Bermingham,  5914 
Hvunmingbird  Lane.  Scottsdale. 
Arizona  85253  (pgSvl). 
Joseph  C  Bernstein.  1411  North  Flager 
Drive.  West  Palm  Beach.  Florida  33401 
(pgs.  1). 
D.  Bianchi.  404  Dairow  Avenue.  Solvay. 

New  Yoi^  13209  (pgs.  1). 
A.C.  Biondi.  1611  Belle  Haven  Road. 
Alexandria.  Virginia  22307  (pgs.  1). 
Diane  Birmingham.  58  Utica  Road. 

Edison.  New  Jersey  08820  (pgs.  2). 
David  Bland.  25  Do^eg  Lane.  Roslyn 

Heights.  New  York  14619  (pgs.  1). 
Sydney  Bleiweiss.  206  Stone  Terrace. 

Pahn  Springs.  CaUfomia  92282  (pgs.  2). 
Robert  Boese,  1989  Hoover  Ave., 

Oakland.  California  94602  [pga.  3). 
Mrs.  Bemiece  Boggs,  1232  Cameo  Lane, 

Fullerton.  California  92631  (pgs.  3). 
Vernon  H.  Bohl.  215  South  Second 
Avenue.  Libertyville.  Illinois  60048 
(pgs.  2). 


A.  F.  Boke.  15718  MUbank.  Encino, 

California  91436  (pgs.  3). 
Mr.  &  Mrs.  Marine  J.  Booden,  1022  Par-4 

Circle,  Kalamazoo,  Midiigan  49008 

(pgs.  1). 
Nancy  Ann  Bower,  3718  25th  Street 

North.  Arlington.  Virginia  22207  (pgs. 

William  W.  Bowles.  1824H  Carey  Place. 
Oklahoma  Qty.  Oklahoma  73106  (pgs. 
1). 
Mrs.  Robert  Branchart.  R2  Box  10. 

Pendleton,  Indiana  46064  (pgs.  1). 
W.  L  Brannon.  1365  Snell  Isle 
Boulevard,  SL  Petersburg.  Florida 
33704  (pgs.  1). 
Frederic  D.  Bray.  9  East  Parkway.  Glen 
Farms.  Elkton.  Maryland  21921  (pes. 
1). 
Mrs.  R  H.  Brewer.  6747  Granada  Road. 
Prairie  Village.  Kansas  66208  (pgs.  1). 
Charies  G.  Brown.  Esquire.  303  Antler 
Road.  Charleston.  West  Virginia  25314 
(pgs.  2). 
Wm.  C  BrunselL  150  Sherman  Court, 

Evansville,  Wisconsin  53536  (pgs.  3). 
Tom  Buckley.  1680  York  Avenue.  New 

Yoric  New  Yorit  10028  (pgs.  1). 
William  D.  BueL  7647  Willoughby 
Avenue-^.  Los  Angeles.  California 
90046  (pgs.  7). 
Robert  and  Alice  Buratti.  3388  West 
Shore  Road,  Warwick,  Rhode  Island 
02886  (pgs.  1). 
Mrs.  Harry  L  Burt.  Route  4.  Box  4888. 

Boeme.  Texas  78006  (pgs.  1). 
W.  Lawrence  Butler.  13  (^lail  Trail. 
Hendersonville.  North  Carolina  28739 
(pgs.  1). 
Wanda  Byers.  Gadsden.  Alabama  35901 

(pg«.l). 
Cable  Television  Access  Coalition.  Inc.. 
Committee  for  Community  Access. 
Barbara  S.  Brodlieb.  Esquire,  57  Worfli 
Street,  New  York.  New  York  10013 
(pg8.17). 
Kiillip  A.  Caffrey.  235A  Medford  Court 
Englishtown.  New  Jersey  07728  (pgs. 

State  of  California,  Edmund  G.  Brown. 

Jr..  Esquire.  Department  of  Consumer 

Affairs.  Washington  Office.  600 

Pennsylvania  Avenue  SEn  Suite  201. 

Washbigton.  District  of  Cohunbia 

20003  (pga.  18). 
California  tfispanic*.  F^derick  P.  Ftoth. 

Furth.  Fahnier.  Bluemle  k  Mason.  201 

Sansome  Street,  Suite  1000.  San 

Frandsco.  California  94104  (pgs.  25). 
State  of  California,  PubUc  Utilities 

Coomdssion,  John  E.  Bryson. 

President  Caufbrnia  State  Building. 

San  Frandsco,  California  94102  (pgs. 

8).  "^^ 

State  of  California.  Martin  A.  Mattes. 

Public  Utilities  Commission. 

California  State  Building.  San 

Frandsco.  California  94102  (pgs.  175). 
Margaret  Capelin.  3009  Smyer  Road. 

Birmingham,  Alabama  35209  (pgs.  1). 


Ms.  Isabelle  R.  Cappello.  301  North 
Washington  Street  Alexandra. 
Virginia  22314  (pgs.  1). 
Robert  Carlen/Kathleen  Carlsson,  26  ' 
Acorn  Lane,  Stony  Brook.  New  York 
11790  (pgs.  1). 
Carpenter  Radio  Company,  James  M 
Carpenter,  Partner,  607  West  High 
Street  Lima,  Ohio  45801  Q^s.  29). 
Kathlyn  Carte,  121  Greenberry  Drive, 

Elkview,  West  Vlringia  25071  (pgs.  1). 
Samuel  N.  Catalano,  Crestview  Acres. 
Retirement  Home.  916  Ashworth  Road 
No.  227  West  Des  Moines.  Iowa  50285 
(pg8.1). 
Central  Telephone  &  Utilities 
Corporation.  Martin  T.  McCue.  1140 
Connecticut  Avenue  NW., 
Washington.  Distrid  of  Columbia. 
20036  (pgs.  26). 
Chesid  Assodates.  Briice  Friedman. 
1309  Van  Buren  Drive.  Annapolis. 
Maryland  21403  (pgs.  8). 
R.  F.  Chlanda,  1320  m^th  Avenue. 
Greeley.  Colorado  80631  (pgs.  1). 
Gtizens  Communications  Center,  Black 
Citizens  for  a  Fair  Media,  The  NAACP 
The  National  Latino  Media  Coalition. 
Hie  National  Assodation  for  Better 
Broadcasting,  Angela  J.  CampbeU. 
Esquire,  c/o  Georgetown  University 
Law  Center  600  New  Jersey  Avenue. 
N.W.  Washington.  Distrid  of 
Colombia,  20001  (pgs.  32). 
Citizens  Utility  Board  of  Wisconsin. 
George  R.  Edgar.  Esquire.  P.O.  Box 
6003  Madison.  Wisconsin  53706  (pes. 
5).  *^ 

Citizens  Utilities  Company.  John  R 
Engel  High  Ridge  Park.  Stamford. 
Connecticut  06906  (pgs.  5). 
Ralph  L  Qark.  4307  North  39th  Street 

Ariington.  >^iginia  22207  (pgs,  37). 
Juhette  Clayton.  George  Clayton, 
Marcelle  Howard.  Joann  BlackweU. 
Patiida  Torrence,  Billy  W.  Howard. 
Jr..  Dewey  Herrington.  Billy  Claytoii. 
Mellissa  Clayton,  (no  address)  (pgs. 
1). 
Arthur  ).  demens.  Jr.,  P.O.  Box  6163. 

Denver.  Colorado  80206  (pgs.  3). 
Ellen  Clewell.  1601  Sfvuce  Court,  Iowa 

City.  Iowa  52240  Ipgi.  1). 
V.  V.  Cobbs.  720  S.W.  44tti.  Oklahoma 

Gty.  Oklahoma  73109  (pgs.  5). 
Karen  CofEman.  Box  472.  Crowiuville. 

Maryland  21032  (pgs.  1). 
Joseph  &  Ulyan  Colker.  302  Ghestiiat 
Drive.  Huntington.  West  Vli^nia 
27505  (pgs.  1). 
State  of  Colorado  Pabbc  Utilities 
Commisdon.  Eugene  C  Cavaliere. 
Esquire.  Assistance  Attorney  General 
1525  Sherman  Street  Suite  550. 
Denver  Colorado  80203  (pgs.  8). 
James  O.  and  Helen  Combs,  2855 
Lanecrest  Dallas,  Texas  75228  (pgs. 
2). 
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Comcast  Corporation,  et  al,  John  D. 

Matthews  Esquire,  Dow,  Lohnes  & 

AJbertson,  1225  Connecticut  Avenue. 

N.W.,  Washington,  District  of 

Columbia  20036  (pgs.  6]. 
Communications  Workers  of  America, 

Glenn  E.  Watts,  President,  1925  K 

Street,  N.W.,  Washington,  District  of 

Columbia  20006  (pgs.  27). 
Communications  Workers  of  America 

Local  1011,  Betty  Lafayette,  P.O.  Box 

1264.  New  Brunswick.  New  Jersey 

08903  (pgs.  1). 
Communication  Equipment  & 

Contracting  Company,  James  G.  Gann. 

Jr.,  Esquire,  1055  Park  Place  Tower. 

Birminjgham.  Alabama  35203  (pgs.  4). 
Communications  Technology 

Corporation,  John  T.  Thompson, 

President  2237  Colby  Avenue,  Los 

Angeles,  California.  90064  (pgs.  2). 
CompuServe,  Inc.,  Joseph  M.  Kittner, 

Esquire,  McKenna.  Wilkinson  & 

Kittner,  1150 17th  Street,  N.W., 

Washington,  District  of  ColumlMa 

20036  (pgs.  38). 
Computer  and  Business  Equipment 

Manufacturers  Association.  R. 

Michael  Senkowski,  Esquire. 

McKenna,  Wilkinson  &  Kittner.  1150 

17th  Street  N.W.,  Washington,  District 

of  Columbia,  20036  (pgs.  48). 
Computer  &  Communications  Industry 

Association,  F.  Sherwood  Lewis, 

'Esquire.  Rivkin  &  Lewis,  Suite  700, 11 

Dupont  Circle,  N.W.  Washington. 

District  of  Columbia,  20036  (pgs.  48). 
Conklin  Instrument  Corporation,  Charles 

E.  Conklin,  West  Road.  Pleasant 

Valley,  New  York  12569  (pgs.  8). 
State  of  Connecticut  Thomas  H. 

Fitzpatrick,  Chairperson,  One  Central 

Park  Plaza,  New  Britain.  Connecticut 

06051  (pgs.  3). 
Patrick  T.  Conry,  6178  Liebig  Avenue, 

Bronx,  New  York  10471  (pgs.  1). 
Consolidated  Rail  Corporation.  Russell 

L  Smith,  Esquire,  P.O.  Box  23451, 

Washington,  District  of  Columbia 

20024  (pgs.  4). 
Consumer  Federation  of  America,  Les 

Richardson,  Vice  President  1314 14th 

Street  N.W.,  Washington,  District  of 

Columbia,  20005  (pgs.  10). 
Consumers'  Utihty  Cotmsel,  Victor  M. 

Baird,  15  Peachtree  Street,  N.W..  Suite 

933.  Atlanta,  Georgia,  30303  (pgs.  9). 
Continental  Telephone  Corporation, 

Cahill  Gordon  &  Reindel,  1900  K 

Street  N.W.,  Washington,  District  of 

Columbia  20006  (pgs.  12). 
Edward  M.  Contreras,  461  Taylor  Drive, 

Milpitas,  California  95035  (pgs.  3). 
CORVUS  Systems.  Avery  E.  Dee.  Vice 

President.  Corporate  Plcuming,  2029 

O'Toole  Avenue.  San  Jose,  California 

95131  (pgs.  1). 
Ralph  and  Edna  Coston,  TfiDZ  N.E.  12th 

Street  #16,  Vancouver,  Washington 

98664  (pgs.  8). 


Cox  Cable  Communications,  Inc.,  John 

D.  Matthews,  Esquire,  Dow,  Lohnes  & 

Albertson,  1225  Connecticut  Avenue, 

N.W.,  Washington,  District  of 

Columbia.  20036  (pgs.  6). 
Maurioe  Crawford,  1112  Oil  &  Gas 

Building.  Wichita  Palls,  Texas  73609 

(pgs.  1). 
Lloyd  G.  Crayon,  4481  Demontluzin. 

New  Orleans,  Louisiana  70122  (pgs. 

19). 
Mr.  &  Mrs.  Mark  H.  Crowell  12817 

Pheasant  Run,  Bumsville,  Minnesota 

55337  (pgs.  1). 
Mr.  Robert  C.  Cunningham,  Caravilla. 

203  West  Simny  Lane,  Beloit 

Wisconsin  53511  (pgs.  7). 
Arthur  S.  Curtis,  P.O.  Box  2387. 

Arlington.  Virginia  22202  (pgs.  1). 
Ester  and  Al  Cutler,  14491  La  Belle.  Oak 

Park.  Michigan  48237  (pgs.  2). 
Harry  W.  Cyphers,  300  N.  Glenhurst 

Drive.  Birmingham.  Michigan  48009 

(pgs.  1). 
Col.  Charies  J.  Daly,  1322  Beachmont 

Street  Ventura.  California  93003  (pgs. 

2). 
J.  Marshall  Daly.  740-A  Cieneguitas 

Road.  Santa  Barbara,  California  93110 

(pgs.  4). 
Mr.  Humphrey  Daniel,  5207  Albemarle 

Street  Bethesda,  Maryland  20816  (pgs. 

4). 
Alan  E.  Danziger,  6908  West  Park  Drive. 

HyattsviUe,  Maryland  20783  (pgs.  1). 
Datapoint  Corporation.  John  Menache, 

7900  Callaghan,  San  Antonio,  Texas 

78284  (pgs.  8). 
Lester  C.  Davidson,  131  East  Palm  Lane, 

Phoenix.  Arizona  85004  (pgs.  4). 
Richard  E.  Davies.  Ph.D.,  46  South 

Murray  Avenue,  Ridgewood,  New 

Jersey  07450  (pgs.  1). 
John  A.  Davis,  42  Nadine  Place  So., 

Westerville,  Ohio  43081  (pgs.  1). 
Myrtus  A.  Davis,  Mease  Manor, 

Dunedin,  Fiorina  33528  (pgs.  2). 
Marisa  Ramirez  de  Arellano.  3807  Fulton 

Street  N.W.,  Washington,  District  of 

Columbia  20007  (pgs.  1). 
William  De  Bree,  138  Princeton  Avenue, 

Lavallette,  New  Jersey  08735  (pgs.  2). 

Frank  L  DeMuth,  1015  Nightingale  Drive, 
Fairfield,  California  94533  (pgs.  1). 

John  T.  DePalma,  707  S.  Gulfstream 
Avenue,  Sarasota.  Florida  33577  (pgs. 
3). 

Terry  DeShone.  214  Meisner  Avenue, 
Elkhart  Indiana  46514  (pgs.  1). 

Lloyd  deVos,  205  West  End  Avenue. 
New  York.  New  York  10023  (pgs.  1). 

Leon  F.  Deaver,  920  South  East  4eth 
Street.  Cape  Coral.  Florida  33904  (pgs. 
2). 

Rev.  Charles  J.  Demarest  D.D..  198-33 
32nd  Road,  Bayside.  Sta.  A..  New 
York  11358  (pgs.  1). 


Democratic  Party  of  Sauk  County.  P.O. 

Box  209,  Baraboo,  Wisconsin  53913 

(pgs.  1). 
Department  of  Defense,  William  R  Tafl. 

IV.  Esquire.  General  CoimseL 

Washington.  District  of  Columbia 

20301  (pgs.  48). 
Stephen  A.  Deschaine.  4900  Old 

Ironsides  Drive.  Santa  Clara, 

California  95050  (pgs.  4). 
City  of  Detroit  James  H.  Bradley,  City 

Clerk.  Detroit  Michigan  48226  (pgs.  2). 
L  D.  Dickey.  2914  Wichita.  Amarillo, 

Texas  79107  (pgs.  1). 
Hans  and  Anneliese  Dietrich,  4924  No. 

90th  Street  Milwaukee,  Wisconsin 

53225  (pgs.  1). 
Disability  Awareness  Now,  Inc.,  Kelsey 

L  Hutchinson,  CIL  Project  Director, 

825  N.W.  23rd  Avenue,  Building  3, 

Suite  F-^,  Gainesville.  Florida  32601 

(pgs.  1). 
Public  Service  Commission  of  the 

District  of  Columbia,  James  L 

Winston,  Esquire,  Rubin,  Winston  & 

Diercks,  1737  H  Street  N.W.,  4th 

Floor,  Washington,  District  of 

Columbia  20006  (pgs.  214). 
Diversified  Industries,  Ina,  David  W. 

Harlan,  Esquire,  Guilfoil,  Symington, 

Petzall  &  Shoemaker,  100  North 

Broadway,  St  Louis,  Missouri  63102 

(Pg8.  7). 
DMC  Systems,  2300  Owen  Street  Santa 

Clara,  Cahfomia  95051  (pgs.  1). 
Emmett  M.  Dockery,  200  Park  Avenue, 

New  York,  New  York  10017  (pgs.  3). 
Mrs.  Viola  Donnenberg,  9012  41  Way 

North.  Pennellas  Park,  Florida  33565 

(pgs.  1). 
Benny  Doran,  no  address  (pgs.  1). 
Joyce  Dossey.  Star  Route  3.  Box  104, 

Canyon  Lake,  Texas  78130  (pgs.l). 
George  B.  Drake,  Marine  Architect  & 

Engineer,  P.O.  Box  807,  Cutchogue, 

New  York  11935  (pgs.  1). 
Earl  R.  Dungan,  2124  Ogden  Avenue, 

Superior,  Wisconsin  54880  (pgs.  1). 
W.  E^cus,  no  address  (pgs.  1). 
Edward  Eckel,  P.O.  Box  2234,  Ft 

Lauderdale,  Florida  33303  (pgs.  4). 
Economic  &  Technical  Consultants,  Inc., 

Samuel  M.  Rosenblatt  6529  Executive 

Boulevard,  Rockville,  Maryland  20852 

(pgs.  6). 
Larry  Edwards,  Brooklyn.  New  York 

11201  (pgs.  2). 
Marion  Edwards.  4276  Knollwood  Drive, 

Grand  Blanc,  Michigan  48439  (pgs.  1). 
James  E.  Ellingham.  2175  E.  27th  Street 

Brooklyn.  New  York  11229  (pgs.  1). 
Harry  and  Madeline  English,  315  Grove 

Avenue.  Falls  Church,  Virginia  22046 

(pgs.  1). 
N.  D.  Epply,  525  Wilson  Drive.  Vienna. 

Virginia  22100  (pgs.  1). 
Reuben  Epstein.  7400  S.W.  82nd  Street. 

K  312.  Miami,  Florida  33146  (pgs.  1). 
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Sheldon  L  Epstein.  3657  Woodliead 

Drive.  Northbrook.  Illinois  60062  (pas. 

2).  "^ 

Oswald  Eriksen.  65  Skytop  Drive, 

Mahwah.  New  Jersey  074430  {pg».  2). 
Gty  of  Euclid.  Gladys  Gilmore. 

Secretary.  585  East  222nd  Street. 

Euclid.  Ohio  44123  (pgs.  2). 
Mrs.  Robert  C  Evans.  1107  Main.  Sand 

Springs,  Oklahoma  74063  (pgs.  2). 
Charlotte  Famer,  298  Marquardt  Road. 

Route  1.  Gaylord.  Michigan  49735  (pgs. 

Federal  Communications  Commission. 
Stephen  A.  Sharp,  Esquire, 
Washington.  District  of  Columbia 
20554  (pgs.  64). 
Federation  of  Telephone  Workers  of 
Pennsylvania,  LC.  Glendenning, 
Executive  President.  1410  Chestnut 
Street.  Philadelphia,  Pennsylvania 
19102  (pgs.  11). 
Sophie  Ela  Finger,  et  al.,  Florida, 

(petition.  34  signatories)  (pgs.  2). 
P.  W.  Fisher,  Route  4.  Box  4882.  Boeme, 

Texas  78006  (pgs.  1) 
Mr.  &  Mrs.  Geoige  W.  Fisher,  502 
Grandview  Drive,  Sun  Prairie, 
Wisconsin  53590  (pgs.  2). 
R.  Graham  Fithian.  1178  Cedar 
Boulevard.  Httsburgh.  Pennsylvania 
15228  (pgs.  3). 
Bute  of  Florida.  Jack  Shreve.  Public 
Counsel.  The  HoOand  Builcdng.  Room 
4,  Tallahassee,  Florida  32304  (pgs.  27). 
Florida  Public  Service  Commission. 
Patiick  K.  Wiggins,  Deputy  General 
Counsel  Fletcher  Building.  101  East 
Gaines  Street  Tallahassee,  Florida 
32301  (pgs.  35). 
Mr.  &  Mrs.  TX  Fogle.  12948  Croftshire 
Drive.  Grand  BLana  Michi^n  48439 
(P8«-l). 
Fonawin  Corporation.  Shiart  Scheftel. 
President.  655  Madison  Avenue,  17th 
Floor.  New  YoA.  New  Yoric  10021 
(Pg«.l). 
Herman  Q  F^anke.  9  Robin  Road. 

Hohndd.  New  Jersey  07733  (pgs.  1). 
Diven  &  Ruben  Fkeebmg.  319  E  Oak 
Street.  Kewanee,  Illinios  61443  (pas. 
1).  "^ 

Joseph  Frisaro,  3715  9tA  Avenue  E.  D-2, 
Tuscaloosa.  Alabama  35401  (pgs.  1). 

Ebnar  Froehner.  Route  1.  Box  84.  Cost 

Texas  78614  (pgs.  1). 
Albert  M  Frost  20  Robinhood  Road, 

White  Plains,  New  York  10605  (pgs.  1). 
R.  T.  Frost  P.O.  Box  2285,  Laguna  Hills. 

California  92653  (pgs.  1). 
Gerald  E  Galla^er.  162  Great  Road. 

Acton.  Massadrasetts  01720  (pgs.  2) 
Yolanda  Gasperini.  et  aJ^  Florida. 

(petition.  39  signatories)  (pgs.  4). 
Dolorita  M,  Grant  1342  Lakeshore 

Drive,  Monticello,  Indiana  47960  (pas. 

1). 
General  Dynamics  Corporation.  Andrew 

D.  Upman,  Esquire,  Pepper,  Hamiliton 


&  Scheetz.  1777  F  Stiwt  N.W.. 
Washington.  District  of  Columbia 
20006  (|:«8. 68). 
General  Telephone  ft  Electronics 
Corporation.  James  R.  Hobson. 
Esquire.  1120  Connecticut  Avenue, 
N.W..  Suite  900.  Washington.  District 
of  Columbia  20036  (pgs.  48). 
Georgia  Public  Service  Commission, 
Ford  B,  Spinks,  Chairman,  244 
Washington  Street  S.W.,  Atlanta. 
Georgia  30334  (pgs.  2). 
Audrey  Giese.  3726  W.  Roosevelt  Drive. 
Milwaukee.  Wisconsin  53216  (pgs.  1). 
Lionel  P.  Gillespie.  56  Fern  Avenue,  East 

Islip,  New  York  11730  (pgs.  2). 
Mrs.  Flossie  Givens,  P.O.  Box  134.  Old 

Hickory,  Teimessee  37138  (pgs.  3). 
Golden  West  Telephone  Cooperative, 
Inc.  Donald  Paulscm,  General 
Manager,  P.O.  Box  411. 410  Crown 
Sti«et  Wall  South  Dakota  57790  (pgs. 
5). 
Robert  L  Goldman.  2309  NW  56th 
Terrace.  Oklahoma  Qty,  Oklahoma 
73112  (pgs.  3). 
Geofeey  Gordon.  314  Arbutus  Street 
Bloomington.  Indiana  47401  (pgs.  1). 
William  R  Gordon,  12041  Moscow 
Road.  Hanover,  Michigan  49241  (pas. 
2). 
Mildred  M  Granert,  310  Noll  Sti^et 
Chattanooga,  Tennessee  37405  (pgs. 
2). 
Marcia  J.  Graves.  College  Plaza. 
Apartment  A-O,  Clinton.  Kfississippi 
39046  (pgs.  1). 
Albert  Greene.  3110  North  Bay  Road. 
Miami  Beach.  Florida  33140  (pgs.  7). 
Joseph  M  Oeene.  11  Parker  Avenue. 
Lynn.  Massadrasetts  01902  (pgs.  4). 
Charies  Pelham  Greenou^  EL  123  East 
State  Street  Lindsborg,  Kansas  67456 
(Pg»-4). 
Margaret  E  (keenough.  123  East  State 
Street  Lindsbo^  Kansas  67456  (pgs. 
2). 
Samuel  R  Greenwald.  20  Ohnsted  Road. 

Scarsdale,  New  York  10583  (pgs.  1). 
Evelyn  &eenwald.  et  aJ^  Florida, 
(petition.  15  npiatories)  (pgs.  2). 
Mary  C  Greenwood.  1839  Kirby  Drive. 

Houston.  Texas  77019  Q^s.  2). 
Colonel  Ridiard  &  (kenshaw.  Jr^  The 
Dresden  Apartments,  2126 
Connecticut  Avenue,  N.W.. 
Washington,  District  of  Columbia 
20006  (pgs.  1). 
Mrs.  Mary  E  Brierson,  RD.  #1.  Happy 
Valley  Road.  Kfiddlebuig.  Vermont 
05753  (pgs.  1). 
Fred  P.  Griffidi.  702  Beny  Street  Falls 

Church.  Virginia  22042  (pgs.  1). 
Robert  Grossman,  597  E  Broad  Street 
East  Stroudsburg.  Pennsylvania  18301 
(Pg«.l). 
Carl  Grumbine.  Staff  Siqierviaor,  C&P 
Telephone  Company,  Route  #1,  Box 
356A.  White  Plains,  Maryland  20695 
(pgs.  2). 


Guadalupe  Valley  Tele|dione 

Cooperative.  Inc..  Ken  D.  Btannies, 

Star  Route  1,  Box  lOa  New  Brannfds, 

Texas  7813a  form  letter  petition.  399 

signatories  (pgs.  201). 
W.  A.  Gunn,  4343  Lebanon  Road. 

McKendree  Towers  Apt  806. 

Hermitage,  Tennessee  37076  (pgs.  1). 
Ruth  E  Hagedom.  703  Arg^  Circle. 

Gadsden.  Alabama  35901  (pgs.  1). 
William  E  Halbrooks,  1221  Wickford 

Road,  Vestavia  Hills,  Alabama  35216 

(pgs.  3). 
Miss  Martha  M  Haller.  Milwaukee, 

Wisconsin  (pgs.  6). 
Barbara  ft  Richard  Helper.  245  East  eStd 

Sti«et  New  Yrak.  New  York  10021 

(pgs.  2). 
Charies  Hamilton.  202  Loetsdier  Place. 

Apt  6-E  Princetrai.  New  Josey  06450 

(pgs.  131). 
Sylvia  D.  Hampton,  et  al.,  530  Estes 

Road.  Jadcsonville.  Florida  32206  (pgs. 

11). 
M  G.  Hanradi,  Route  5.  Box  g23V. 

Canyon  Lake.  Texas  78130  (pgs.  2). 
Robert  P.  Hanshue.  862  Calrain  SW, 

Wyoming,  Kfichigan  48509  (pgs.  \). 
V.  E  Hardy.  Apt  2Aft-400  Foulk  Road. 

Wilmington.  Delaware  19803  (pgs.  8)/ 
James  G.  Hairington.  1310  Bayless  Drive, 

Alexandria.  Virginia  22302  (pgs.  1). 
Arthur  L  Harris,  1801  Ocean  Drive  W.. 

Boynton  Beadi.  Florida  33435  (pgs.  1). 
Lonnie  Hanison.  1380  Mnmy  Drive. 

Jacksonville.  Florida  32205  (pgs.  1). 
Hogan  ft  Hartson.  Jay  E  Ricks.  P.O. 

Steven  A.  Levy.  815  Connecticut 

Avenue.  N.W..  Washingtoo.  District  (rf 

Columbia  20000  (pgs.  S). 

Bill  Harvey.  370  8di  Avenne.  New  Yoik. 

New  Ymk  10001  (pgs.  1). 
G.  P.  Hatdiett  1106  Panwama  Drive, 

Chattanooga.  Tennessee  37421  (pn. 

!)• 
M  A.  Hauver,  Route  1.  Box  12  SW. 

Highland.  New  York  12528  (pgs.  10). 
Haviland  Telephme  Company,  Inc,  et 

al.,  Thomas  E  Qeason.  Esquire,  Suite 

#10.  ProfJBsaional  Building.  Ottawa. 

Kansas  66067  (pgs.  1). 
Arthur  S.  Hecht  1333  Googfa  Street  Apt 

eu  San  F^andsco.  California  94109 

(Pgs.1). 
Joan  Heffeman.  219  Stfa  Street  EE, 

Washington.  District  of  Cohnnbia 

20003  (pgs.  1). 
Barbara  Hendra.  28  Nlndi  Street  North 

Arlington.  New  Jersey  07032  (pgs.  1). 
Sy  Henjg,  3926  Denfeld  Court 

Kensington.  Maryland  20895  (pgs.  4). 
Henkels  ft  McCoy  Inc..  Paul  M  Henkela. 

Jolly  Road.  Bhie  Bell.  Pennsylvania 

19422  (pgs.  2). 
Edward  J.  Henley,  13707  Sloan  Street 

Rockville.  Ma^and  20653  (pgs.  9). 
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Catherine  S.  Hensley,  6418  Womall 

Terrace,  Kansas  City,  Missouri  64113 

(pgs.  2). 
Raymond  P.  Hemacki,  2105  Benedict 

Canyon  Drive,  Beverly  Hills, 

California  90210  (pgs.  3). 
Mrs.  Jane  C  Hicks,  1178  Blueberry  Trail 

Decatvu-,  Georgia  30033  (pgs.  1). 
J.  Wilbur  Hicks,  P.O.  Box  345, 

Southbridge,  Massachusetts  01550 

(pgs.  6). 
Delbert  V.  Hier,  Route  4,  Box  36, 

Hunting.  Indiana  46750  (pgs.  1). 
Mrs.  M.  Higgins.  54-46th  Street. 

Weehawken,  New  Jersey  07087  (pgs. 

!)• 
William  E.  Hinton.  P.O.  Box  827,  U.S. 

Soldiers  &  Airmen's  Home, 

Washington,  District  of  Columbia 

20317  (pgs.  6). 
Carroll  U.  Hoffmann.  267  W.  Mill  Street. 

New  Braunfels,  Texas  78130  (pgs.  1). 
David  P.  Hogan,  3660  Lancaster  Lane 

#25,  Plymouth.  Minnesota  55441  (pgs. 

1). 
Suzanne  M.  Holtz.  2976  Colton  Road, 
Pebble  Beach.  California  93953  (pgs. 

1). 
Home  Improvement  Association  of 

Metro  Denver,  Pat  Barcafer,  Executive 

Director,  1301  West  Stanford,  Suite  2. 

Englewood.  Colorado  80110  (pgs.  1). 
Home  Improvement  Council  of  Greater 

Milwaukee,  Don  Kaiser,  President, 

2825  North  Mayfalr  Road,  Milwaukee. 

Wisconsin  53222  (pgs.  1). 
Honeywell,  Inc.,  Robert  W.  Maynard, 

Esquire,  Honeywell  Plaza, 

Minneapolis,  Minnesota  55408  (pgs.  4). 
E.  J.  Hope,  Route  9.  Box  292,  New 

Braunfels,  Texas  78130  (pgs.  1). 
E.  C.  Hord,  P.O.  Box  446.  Deltona,  • 

Florida  32725  (pgs.  1). 
R.  C.  Homsby.  715  Texas  Avenue.  Signal 

Mountain,  Tennessee  37377  (pgs.  1). 
Carl  H.  and  Shirley  L  Horst,  1567  Max 

Avenue,  Chula  Vista.  California  92011 

(pgs.  1). 
John  L  Hoskmion,  11  Glengreen.  Santa 

Rosa,  California  95495  (pgs.  2). 
Houk  Enterprises,  Emory  V.  Houk,  2425 

Valentine  Street  N.E.,  Grand  Rapids. 

Michigan  49505  (pgs.  1).     . 
Helen  House,  906  Mayfair  Road 

Champaign,  Illinois  61820  (pgs.  1). 
Robert  C.  Hyland,  77  Singer  Drive.  West 

Seneca,  New  York  14224  (pgs.  2). 
State  of  Illinois,  Hercules  P.  Bolos, 

Esquire,  Special  Assistant  Attorney 

General  Ulinois  Conunerce 

Commission.  228  North  LaSalle  Street, 

Suite  130a  Chicago,  Illinois  60601  (pgs. 

19). 
State  of  Illinois.  Public  Utilities  Division, 

Tyrone  C.  Fahner,  Attorney  General, 

188  West  Randolph  Street,  Suite  2315. 

Chicago,  Illinois  60601  (pgs.  145). 
Independent  Data  Communications 

Manufactiirers  Association,  Inc., 


Herbert  E.  Maries.  Esquire,  Wilkinson. 

Cragon  &  Baiker,  1735  New  York 

Avenue,  N.W.,  Washington.  District  of 

Columbia  20006  (pgs.  85). 
Independent  Telecommunications 

Suppliers  Council,  Dean  Burch, 

Esquire,  Pierson,  Ball  &  Dowd.  1200 

18th  Street.  N.W..  Washington. 

District  of  Columbia  20036  (pgs.  29). 
Intelect.  Inc.  Lucille  M.  Moore, 

President,  840  Moowaa  Street. 

Honolulu,  Hawaii  96817  (pgs.  1). 
Intercontinental  Communications 

Consultant  Associates,  WaUace  G. 

Dexter,  P.O.  Box  133,  Chatham, 

Massachusetts  02633  (pgs.  70). 
International  Brotherhood  of  Electrical 

Workers,  Local  134,  Robert  E. 

Fitzgerald.  53  West  Jackson 

Boulevard,  Suite  1112.  Chicago. 

Illinois  60604  (pgs.  6). 
International  Communications 

Association,  Brian  R.  Moir,  Esquire. 

Finnegan.  Henderson,  Farabow, 
*  Garrett  and  Dimner,  1775  K  Street. 

N.W..  Washington,  District  of 

Columbia  20006  (pgs.  23). 
International  Mobile  Machines 

Corporation.  Irwin  Lee  Gross, 

Executive  Vice  President,  150 

Monument  Road.  Suite  1300,  Bala 

Cynwyd.  Pennsylvania  19004  (pgs.  3). 
International  Telephone  and  Telegraph 

Corporation,  Grant  S.  Lewis,  LeBoeuf. 

Lamb,  Leiby  &  MacRae.  140 

Broadway,  New  York,  New  York 

10005  (pgs.  39). 
Leon  H.  Isaacson,  7225  Hollywood 

Boulevard,  #324,  Los  Angeles. 

California  90046  (pgs.  16). 
Harold  C  Isgette.  5475  Woodwind 

Terrace.  Jacksonville,  Florida  32211 

(pgs.  1). 
Jack  Faucett  Associates,  Inc.,  William 

Simon.  Esquire.  Howrey  &  Simon,  1730 

Pennsylvania  Avenue,  N.W.. 

Washington.  District  of  Columbia 

20006  (pgs.  12). 
Jack  Lafler  Enterprises,  2062  Tigertail 

Boulevard.  Dania.  Florida  33004  (pgs. 

1). 
Minister  Donald  L  Jackson.  P.O.  Box 

696.  Rochester.  New  York  14603  (pgs. 

1). 
Mr.  and  Mrs.  Leroy  H.  Jaehne,  2688 

South  18th  East.  Salt  Uke  Qty.  Utah 

84106  (pgs.  3). 
Edna  M.  Jayne.  500  Rancheros  Drive 

#61,  San  Marcos.  California  92069 

(pgs.  1). 
T.  H.  Jamison.  4  Riverside  Drive, 

Cranford.  New  Jersey  07016  (pgs.  1). 
Mrs.  Annie  Jensen.  1846  Stuart  Street, 

Brooklyn,  New  York  11229  (pgs.  2). 
Frances  Johnson,  6335  Horseshoe  Bar 

Road,  Lommis,  California  95650  (pgs. 

2). 
Mrs.  Finley  D.  Johnson,  Route  1,  Box 

258A,  Rossvllle,  Georgia  30741  (pgs.  1). 


George  C.  Johnson,  856  Wynnewood 

Road,  Camp  Hill,  Pennsylvania  17011 

(Pg8.1). 
S.  H.  Johnson.  400  Emroy  Street 

Elmhurst  Illinois  60126  (pgs.  1). 
Charles  H.  Jolissaint  Santa  Clara, 

California  95050  (pgs.  1). 
Calvin  Clendenen  Jones,  1811  7th  Street 

Wichita  Falls,  Texas  76301  (pgs.  1). 
Clint  Jones,  3354  Union  Springs  Way. 

Sacramento,  California  95827  (pgs.  1). 
Robinson  Jones,  2515  K  Street.  N.W.. 

Washington.  District  of  Columbia 

20037  (pgs.  2). 
Roscoe  S.  Jones,  535  Paricway  Avenue. 

Trenton.  New  Jersey  08618  (pgs.  2). 
Thomas  J.  Jones,  Esquire,  328  Main 

Street  P.O.  Box  527,  Bridgeport  Ohio 

43912  (pgs.  2). 
Mrs.  Samuel  A.  Kagan.  10350  W.  Bay 

Harbor  Drive,  Bay  Harbor  Island, 

Florida  33154  (pgs.  1). 
Edward  J.  Kanarowski,  4437  Rohr  Drive, 

Toledo.  Ohio  43613  (pgs.  2). 
Kenneth  F.  Kanewske.  1268  Fremont 

Terrace  East  Simnyvale.  California 

94087  (pgs.  2). 
Kansas  State  Corporation  Commission. 

Donald  A.  Low.  Esquire,  Fourth  Floor, 

Topeka.  Kansas  66612  (pgs.  20). 
Laramar  F.  Kamap,  2512  South  10th 

Street  Ironton,  Ohio  45638  (pgs.  1). 
Thomas  Karrer,  Jerome  Karrer,  Florence 

Karrer,  22820  Edgewood.  St  Clair 

Shores.  Michigan  48080  (pgs.  2). 
Samuel  Kaufman,  no  address  (pgs.  2). 
Edria  T.  Kaufman,  1717  Bellevue 

Avenue,  827-A.  Richmond,  Virginia 

23227  (pgs.  1). 
Stephen  P.  Kau&nan.  490  So.  Chestnut 

Street  Owosso.  Michigan  48867  (pgs. 

2). 
William  J.  Kearney,  27  Legion  Drive. 

Cobleskill  New  York  12043  (pgs.  1). 
Michael  J.  Kennedy,  10005  Walnut  Drive. 
•  Kansas  City.  Missouri  64114  (pgs.  1). 
Office  of  the  Attorney  General  of 

Kentucky,  James  D.  Brannen,  Esquire. 

Consumer  Protection  Division,  209  St 

Clair  Street  Frankfort,  Kentucky 

40601  (pgs.  12). 
Public  Service  Commission  of  Kentucky, 

W.  M.  Sawyer,  Esquire,  General 

Counsel,  P.O.  Box  615,  Frankfort. 

Kentucky  40602  (pgs.  21). 
Sidney  David  Kingston,  55  Park  Avenue. 

Bloomfield.  New  Jersey  07003  (pgs.  1). 
Charles  E.  Koch,  6715  Ronda  Avenue, 

Chariotte,  North  Carolina  28211  (pgs. 

1). 
Kohn,  Milstein,  Cohen  &  Hausfeld,  Jerry 

S.  Cohen,  Esquire,  1776  K  Street  N.W.. 

Washington.  District  of  Columbia 

20006  (pgs.  10). 
E.  Linda  Krulik,  Route  1,  Box  82,  Van 

Buren,  Arkansas  72956  (pgs.  1). 
Paul  M.  Lackey,  Route  2.  Missoula. 

Montana  59801  (pgs.  2). 
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Barry  Lambergman,  437  N.  Ardmore 
Avenue,  #213,  Los  Angeles.  California 
90004  (pgs.  90). 
D.  A.  Landry,  Route  1,  Bethel  Academy. 

Warrenton.  Virginia  22186  (pgs.  1). 
Christiane  ].  Larbaletrier,  7732  Old 
Chester  Road  Bethesda.  Maryland 
20817  (pgs.  36). 
Joseph  A.  Lauer,  6628  Beacon  Lane,  Palls 

Church,  Virginia  22043  (pgs.  1). 
David  L  Lazar,  2260  Division  (24A). 

Olympia,  Washington  98502  (pgs.  1). 
Mrs.  Maye  D.  Lazzeri,  125  Cambon 
Drive,  Apt.  4B,  San  Francisco, 
California  94132  (pgs.  3). 
Roderick  L  LeBron.  Jr..  314-16  So.  12th 
Street,  Omaha.  Nebraska  68102  (pgs. 
1). 
C.  E.  Lee.  Route  2.  Box  324-X. 

Midlothian,  Texas  76065  (pgs.  IJ. 
John  D.  Lee,  Jr.,  333  No.  Ocean 
Boulevard  Deerfield  Beach,  Florida 
33441  (pgs.  1). 
Leghorn  Telepublishing  Company, 
Robert  W.  Ross,  Walter  B. 
McCormick,  Jr.,  Pepper,  Hamilton  & 
Scheetz.  1777  F  Street,  N.W., 
Washington,  District  of  Columbia 
20006  (pgs.  74). 
June  Lesher,  1056B  Cedar  Way.  Fruita. 

Colorado  81521  (pgs.  1). 
Les  Lesnick,  1126  South  Mohawk  Drive. 

Santa  Ana,  California  92704  (pgs.  5). 
Eugene  N.  Lewis,  17052—10  NW,  Seattle. 

Washington  98177  (pgs.  1). 
Stephen  J.  Liesen.  3621 19th  Street 

Wyandotte.  Michigan  48192  (pgs.  1). 
Harold  Lindemann.  125  B  Eatoncrest 
Drive.  Eatontown.  New  Jersey  07724 
(pgs.  1). 
Douglas  R.  Little,  911  Brynnington. 

Oswego,  New  York  13126  (pgs.  1). 
Mrs.  Tom  01.  Lively,  2002  S.W.  16th 
Court,  Fort  Lauderdale,  Florida  33312 
(pgs.  1). 
Samuel  M.  Loescher,  Indiana  University, 
Ballantine  Hall,  Bloomington.  Indiana 
47405  (pgs.28). 
Katherine  Logan,  301  North  30th  Street, 

Gadsden.  Alabama  35904  (pgs.  1). 
Loral  Microwave  Communications,  John 
A.  McGuire,  President,  9020  Balboa 
Avenue,  San  Diego,  California  92123 
(pgs.  8). 
MCI  Communications  Corporation. 
Michael  H.  Salsbiuy,  Esquire,  Jenner  & 
Block.  One  IBM  Plaza,  Chicago. 
Illinois  60611  (pgs.  81). 
MCI  William  J.  Byrnes,  Haley,  Bader  & 
Potts,  1730  M  Street,  N.W.,  Suite  700, 
Washington,  District  of  Columbia 
20036  (pgs.  9). 
H.  G.  MacQuarrie,  4309  Cleveland 
Street,  Hollywood,  Florida  33021  (pgs. 
1). 
J.  G.  Madry,  3076  Maple  Drive,  N.E, 

Atlanta,  Georgia  30305  (pgs.  1). 
Mr.  &  Mrs.  Arnold  Malin,  1810  SW  81st 
Avenue  #2303,  N.  Lauderdale,  Florida 
33068  (pgs.  1). 


Edward  J.  Malkowski.  1029  Delavan 

Street,  Lincola  Illinois  62856  (pgs.  1). 
Frank  R.  Manchester,  3960  Roosevelt, 
Dearborn,  Michigan  48125  (pgs.  1). 
Borough  of  Manhattaa  Richard  M. 
Kessel,  412  Midwood  Avenue, 
Bellmore,  New  York  11710  (pgs.  6). 
Mannesmann  Tally  Corporation,  Marvin 
L  Crumb,  President.  8301  South  180th 
Street,  Kent  Washington  98031  >(pgs. 
1). 
Nathan  Margaretten.  4833  Fountains 
Drive,  Ededra  Court  Apt  104.  Lake 
Worth.  Florida  33463  [pgs.  1). 
John  K.  Marr,  2048  Chariton  #109,  Ann 

Arbor.  Michigan  48103  (pgs.  1). 
Cejay  Marshall,  P.O.  Box  171. 

Farmington,  Michigan  48024  (pgs.  1). 
Jerry  J.  Martin.  14039  Somerset 
Boiilevard.  S.E..  Bellevue.  Washington 
98006  (pgs.  3). 
Maryland  Antitrust  Division,  Charles  O. 
Monk,  n.  Assistant  Attorney  General 
and  Chief.  131  East  Redwood  Street 
Suite  701.  Baltimore.  Maryland  21202 
(pgs.  5). 
State  of  Maryland,  James  A.  Pine, 
Esquire,  Public  Service  Commission, 
American  Building,  231 E.  Baltimore 
Street  Baltimore.  Maryland  21202 
(pgs.  32). 
State  of  Maryland  James  H. 
DeGraffenreidt  Jr.,  Esquire,  Office  of 
People's  Counsel,  American  Building. 
9th  Floor,  231  East  Baltimore  Street 
Baltimore,  Maryland  21202  (pgs.  38). 
A.  G.Mason,  27W720  Swan  Lake  Drive. 

Wheaton.  Illinois  60187  (pgs.  2). 
James  F.  Mason,  Presidential  Building. 
#302,  7600  Sun  Island  Drive  South, 
South  Pasadena,  Florida  33707  (pgs.  7). 
Mary  Massa,  119  Hillcrest  Street  Staten 

Island,  New  York  10308  (pgs.  1). 
Anthony  R.  Masaro,  44  Briarcliff  Drive. 
Feeding  Hills,  Massachusetts  01030 
(pgs.  13). 
Rae  Massell.  1950  S.  Ocean  Drive— 14A. 

Hallandale,  Florida  33009  (pgs.  1). 
Anne  Mauger,  Our  Half  Acre, 
Mountainview  Terrace,  Manchester 
Center,  Vermont  05255  (pgs.  1). 
Cari  L  Mayle,  166  N.W.  96th  Street 

Miami  Shores,  Florida  33150  (pgs.  1). 
Louis  V.  Mazzoni,  7230  Normandy  Place. 

St  Louis.  Missouri  63121  (pgs.  1). 
Martin  E.  McCabe.  1838  N.  &i^emont 
Street  Apt  #4,  Los  Angeles, 
California  90027  (pgs.  4). 
C  E.  McConunons,  P.O.  Box  606. 
Claremont  New  Hampshire  03743 
(pgs.  2). 
Horace  J.  McCorkle.  M.D..  University  of 
California  Hospital,  Third  and 
Parnassus  Avenues,  San  Francisco, 
California  94143  (pgs.  1). 
Parker  E.J.  McCray,  Box  2051, 
Charleston.  West  Virginia  25327  (pgs. 
2). 
C.  J.  McEntee,  60  South  Locust  Avenue, 
Marlton.  New  Jersey  08053  (pgs.  11). 


Florence  McKinney,  2515  Glenwood 
Road.  Brooklyn.  New  Yoric  11210  (pgs. 
2). 

James  F.  McManus,  Levittown  Travel 
Center,  One  Center  Lane.  Levittown. 
New  York  11756  (pgs.  3). 

Bobby  E.  McPherson,  P.O.  Box  5161, 
Yuma.  Arizona  86364  (pgs.  11). 

Anna  and  Harry  Mebiick.  92-17 107th 
Avenue.  Ozone  Park.  New  York  11417 
(pgs.  2). 

Dr.  William  H.  Melody,  Simon  Fraser 
University.  Bumaby,  British  Columbia. 
Canada  (pgs.  7). 

W  JL  Merrell,  3051  S.  Ocean  Boulevard, 
Boca  Raton,  Florida  33432  (pgs.  1). 

Metro  Deaf  Senior  Citizens,  Inc.,  Marcus 
F.  Tibbetts.  Chairman,  Utilities 
Committee.  1288  North  Pascal.  St 
Paul  Minnesota  55108  (pgs.  1). 

Seymour  J.  Metz.  4963  Oriskany  Drive. 
Annandale,  Virginia  22003  (pgs.  1). 

Frank  Michalke,  7012  Sunnyside 
Avenue.  Norridge.  Illinois  60656  (pgs. 
3). 

State  of  Michigan  and  the  Michigan 
Pubhc  Service  Commission.  Arthur  E. 
D'Hondt  Esquire.  1000  Long 
Boulevard  Suite  11.  Ijiming,  Michigan 
48910  (pgs.  41). 

Mid-Contient  Telephone  Corporation, 
William  R.  Case.  Esquire,  Thompson, 
Hine  and  Flory,  100  East  Broad  Street 
Columbus,  Ohio  43215  (pgs.  7). 

Karen  Miller,  501  Fries  Road, 
Tonawanda,  New  York  14150  (pgs.  2). 

Warren  T.  Miller.  510  Fitzwatertown 
Road.  Willow  Grove.  Pennsylvania 
19090  (pgs.  1). 

Francis  M.  Millett  49  Commodore  Road 
Chappaqua,  New  York  10514  (pgs.  21). 

Millicom  Incorporated  Michael  R. 
Gardner,  Esquire,  Bracewell  & 
Patterson.  1850  K  Street  N.W., 
Washington,  District  of  Columbia 
20006  (pgs.  21). 

Maria  WJ'.  Miner.  33  Fifth  Avenue.  New 
York,  New  York  10003  (pgs.  1). 

Minnesota  Department  of  Public  Service 
and  the  Attorney  General  for  the  State 
of  Minnesota,  Warren  Spannaus, 
Attorney  General.  Second  Floor.  Ford 
Building,  117  University  Avenue.  St 
Paul.  Minnesota  55155  (pgs.  18). 

State  of  Minnesota  Department  of 
Commerce,  Ancher  Nelsen.  Chairman, 
Board  of  Residential  Utility 
Consumers,  128  Metro  Square 
Building.  St  Paul,  Minnesota  55101 
(pgs.  2.). 
Minnesota  Public  Utilities  Commissioa 
Randall  D.  Young,  Executive 
Secretary,  American  Center  Building, 
Kellogg  and  Roberts  Streets,  St  Paul 
Minnesota  55101  (pgs.  3). 
Missouri  Public  Service  Commission, 
Birch.  Horton,  Bittner  &  Monroe,  1140 
Connecticut  Avenue.  N.W..  Suite  1100 
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Washington,  District  of  Columbia 

20036  (pgs.  37). 
Col.  James  K.  Mitchell,  United  States 

Anny  (Retired),  Elm  Street  Pittsford. 

Vermont  05763  (pgs.  1). 
Frank  P.  Moats,  21  Main  Avenue,  Nitro, 

West  Virginia  25143  (pgs.  2). 
Mobile  Marine  Radio,  Inc.,  Martin  W. 

Bercovici,  Esquire,  Keller  &  Heckman, 

1150 17th  Street  N.W.,  Suite  1000, 

Washington,  District  of  Columbia 

20036  (pgs.  12). 
William  W.  Molyneaux,  663  Town  Line 

Road,  Hauppauge,  New  York  11787 

(pgs.  11). 
Marie  M.  Monroe,  6909  Mallard  Drive, 

Norfolk,  Virginia  23505  (pgs.  1). 
Robert  A.  Montgomery,  4  Esti  Court, 

Madison,  New  Jersey  07940  (pgs.  3). 
Frank  W.  Morris,  7157  So.  Canton  Street. 

Tulsa,  Oklahoma  74136  (pgs.  3). 
Motorola,  Inc.,  C.  Travis  Marshall,  Vice 

President  1778  K  Street,  N.W.,  Suite 

200,  Washington,  District  of  Columbia 

20006  (pgs.  30). 
F.  A  Murphy,  210  South  Bancroft  Street 

Indianapolis,  Indiana  46201  (pgs.  1). 
Bruce  E.  Myers,  10602  Haledon  Avenue, 

Downey,  California  90241  (pgs.  2). 
NCR  Corporation,  James  E.  Rambo,  Vice 

President  Secretary  and  General 

Counsel  The  World  Headquarters 

Building,  1700  S.  Patterson  Boulevard, 

Dayton,  Ohio  45479  (pgs.  37). 
National  Association  of  Broadcasters, 

Erwin  G.  Krasnow,  Esquire,  1771  N 

Street  N.W.,  Washington,  District  of 

Columbia  20036  (pgs.  13). 
National  Association  of  Regulatory 

Utility  Commissioners,  Paul  Rodgers, 

Esquire,  1102  ICC  Building,  Post  Office 

Box  684,  Washington,  District  of 

Columbia  20044  (pgs.  62). 
National  Association  of  State  Utility 

Consiuner  Advocates,  Jack  Shreve, 

President  State  of  Florida,  Room  4, 

Holland  Building,  Tallahassee,  Florida 

32301  (pgs.  23). 
National  Cable  Television  Association, 

Inc.,  Brenda  L  Fox,  Esquire,  1724 

Massachusetts  Avenue,  N.W., 

Washington,  District  of  Columbia 

20036  (pgs.  57). 
National  Citizen  Committee  for 

Broadcasting,  Samuel  A.  Simon,  P.O. 

Box  12038,  Washington.  District  of 

Columbia  20005  (pgs.  127). 
National  Newspaper  Association, 

Arthur  B.  Sadder,  Esquire,  Suite  400, 

1627  K  Street  N.W.,  Washington, 

District  of  Columbia  20006  (pgs.  2). 
National  Semiconductor,  George 

Rakonite,  Vice  President  Commercial 

Relations,  Middletown,  Virginia  22645 

(pgs.l). 
Harold  Nelson,  168  So.  Commonwealth 

Avenue,  Elgin,  Illinois  60120  (pgs.  1). 
James  E.  Nelson,  6206  Sunny  Lane 

North.  Minneapolis,  Minnesota  55428 

(pgs.  1). 


Thomas  A.  Nelson,  1018  South 

Szulsbury,  Lakewood,  Colorado  80228 

(pgs.  6). 
W.  Ness,  5868  N.  Manton  Avenue, 

Chicago,  Illinois  60646  (pgs.  1). 
State  of  Nevada,  Pubhc  Service 

Commission,  Zev  E.  Kaplan,  Legal 

Counsel,  Kinkead  Building,  505  E.  King 

Street,  Carson  City,  Nevada  89710 

(pgs.  37). 
Public  Service  Commission  of  Nevada 

forwarding  the  testimony  of  John  M. 

Holmes,  Reno.  Nevada  85910  (pgs.  37). 
New  Haven  Telephone  Company, 
.    Richard  Augur,  74  Forbes  Avenue, 

New  Haven,  Connecticut  06512  (pgs. 

2). 
State  of  New  Jersey,  Department  of  Law 

and  Public  Safety,  Carla  Vivian  Bello. 

Deputy  Attorney  General,  Division  of 

Law.  Consumer  A^airs  &  Energy 

Section,  1100  Raymond  Boulevard. 

Newark,  New  Jersey  07102  (pgs.  6). 
State  of  New  Jersey,  Roger  L  Camacho, 

Public  Advocate  of  New  Jersey, 

Department  of  the  Public  Advocate. 

Division  of  Rate  Counsel,  744  Broad 

Street  29th  and  30th  Floors.  Newark. 

New  Jersey  07102  (pgs.  22). 
State  of  New  Jersey,  Department  of  the 

Public  Advocate,  Robert  T.  Genovesi. 

Esquire,  744  Broad  Street  Newark. 

New  Jersey  07102  (errata)  (pgs.  1). 
State  of  New  Jersey,  Department  of  the 

Treasury,  Roland  M.  Machold, 

Director,  Trentoa  New  Jersey  08625 

(pgs.  1). 
State  of  New  Mexico,  Je^  Bingham. 

Esquire,  P.O.  Box  Drawer  1508,  Santa 

Fe,  New  Mexico  87504  (pgs.  46). 
City  of  New  York,  Frederick  A.  O. 

Schwartz,  Jr.,  Esquire,  Corporation 

Counsel  of  the  City  of  New  York,  100 

Church  Street  New  York,  New  York 

10007  (pgs.  14). 
State  of  New  York,  Attorney  General, 

Robert  Abrams,  Department  of  Law, 

Two  Worid  Trade  Center,  New  York, 

New  York  10047  (pgs.  60). 
New  York  State  Department  of  Public 

Service,  Paul  L.  Gioia,  Chairman. 

Three  Empire  State  Plaza,  Albany, 

New  York  12223  (pgs.  40). 
Jack  M.  Newell.  3010  Clark  Court 

Topeka,  Kansas  66604  (pgs.  1). 
R.  M.  Nichols.  Box  68,  Earlville,  Illinois 

60518  (pgs.  1) 
Mrs.  Iris  Nicolella,  no  address  (pgs.  1). 
Annette  Norcia,  et  al.  545  Indiantown 

Road,  Jupiter,  Florida  33458,  (petition, 

30  signatories)  (pgs.  4). 
North  American  Telephone  Association, 

Edwin  B.  Spievack,  Esquire,  Cohn  and 

Marks,  1333  New  Hampshire  Avenue, 

N.W.,  Washington,  District  of 

Columbia  20036  (pgs.  40). 
North  Carolina  Utilities  Commission, 

Robert  P.  Gruber,  General  Counsel, 

P.O.  Box  991.  Dobbs  Building.  Raleigh. 

North  Carolina  27602  (pgs.  21). 


North  Dakota  Association  of  Rural 
Telephone  Cooperatives,  Alan 
Austad,  P.O.  Box  727,  Mandan,  North 
Dakota  58554  (pgs.  2). 

State  of  North  Dakota,  Public  Service 
Commission,  Janet  Sauter,  Secretary, 
Capitol  Building,  Bismark,  North 
Dakota  58505  (pgs.  11). 

Northeast  Nebraska  Telephone  System. 
Emory  Graffis,  General  Manager, 
Jackson,  Nebraska  68743  (pgs.  8). 

Northeast  Telephone  Company,  Philip  E. 
McCleery,  Esquire,  Sheehy,  Lovelace 
&  Mayfield,  12th  Floor,  American 
Amicable  Building.  Waco,  Texas 
76701  (pgs.  7). 

Sanford  C.  Nussenfeld,  10.000  West  Bay 
Harbor  Drive,  Bay  Harbor  Islands, 
Florida  33154  (pgs.  1). 

Bill  Nussman.  1619  Lenox  Avenue, 
Miami  Beach,  Florida  33139  (pgs.  2). 

O'Connor  Agency.  Inc..  William  E.  R. 
Halpin.  President  P.O.  Box  4459,  Long 
Beach,  California  90804  (pgs.  2). 

Miss  Alice  E.  O'Keef,  123  Westgate 
Road,  Kemnore,  New  York  14217  (pgs. 

1). 
Ann  O'Reilly.  410  29  S.  2nd  Avenue.  Mt 

Vernon.  New  York  10550  (pgs.  1).' 
Offshore  Telephone  Company,  Robert 

W.  Healy,  Gordon  ft  Healy,  Chartered. 

1821  Jefferson  Place,  N.W.. 

Washington,  District  of  Columbia 

20036  (pgs.  33). 
Consumers'  Counsel  State  of  Ohio,  W. 

A.  Spratiey,  Esquire,  Consumers' 

Counsel,  137  East  State  Sb^et 

Columbus,  Ohio  43215  (pgs.  16). 
Wayne  H.  Oldaker,  P.O.  Box  1081, 

Eugene,  Oregon  97401  (pgs.  1). 
Philip  R.  Olenick.  40  Court  Sti^et,  Suite 

926,  Boston.  Massachusetts  02108  (pgs. 

7). 
Options  Unlimited,  E.  B.  Morse,  P.O.  Box 

2175,  Boulder,  Colorado  80301  (pgs.  3). 
State  of  Oregon,  Dave  Frohnmayer. 

Esquire,  Attorney  General 

Department  of  Justice,  100  State  Office 

Building,  Salem,  Oregon  97310  (pgs. 

19). 
Anthony  C  Palatinus,  15  Rooney  Court, 

Glen  Cove,  New  York  11542  (pgs.  12). 
A.  Palmer,  2537  Linden  S.E.,  Grand 

Rapids,  Michigan  49507  (pgs.  1). 
Hazel  S.  Park,  1290  No.  200  West  Sti^et 

Bountiful,  Utah  84010  (pgs.  2). 
J.  Frank  PameU,  102  Wren  Road, 

Anderson,  South  Carolina  29621  (pgs. 

!)• 
M.  M.  Pasquet,  714  South  Stewart  Street 

Winchester.  Virginia  22601  (pgs.  1). 
F.  E.  Patterson,  1503  Edgewood  Drive, 

Tyler,  Texas  74501  (pgs.  3). 
Joseph  A.  Paulus,  2613  Ingalis  #107, 

Edgewater.  Colorado  80214  (pgs.  8). 
Jane  Pawlicki,  152  Fencsak  Avenue, 

Elmwood  Park,  New  Jersey  07407  (pgs. 

1). 
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Commonwealth  of  Pemisylvania,  Steven 
A.  McClaren,  Deputy  Chief  Counsel. 
Pennsylvania  Public  Utility 
Commission.  P.O.  Box  3265, 
Harrisbui^g,  Pennsylvania  17120  (pgs. 
15). 

Michael  L  Perhnan,  1143  Paloma 
Avenue,  Burlingame,  California  94010 
(pgs.  7). 

City  of  Perth  Amboy  New  Jersey, 
Department  of  Public  Affairs.  Maria 
Jimenez,  Director  of  Consumer  Affairs, 
Perth  Amboy,  New  Jersey  08861  (pgs. 

Frank  Peterson,  915  Olive,  Suite  400C 

St.  Louis,  Missouri  63101  (pgs.  2). 
J.  W.  Petry  Family,  W.  E.  Parkinson 
Family,  J.  C.  Wade  Family, 
Alexandria,  Virginia  22313  (pgs.  1). 
Richard  W.  Philan,  R.D.  4.  Box  173, 

Washington,  Pennsylvania  (pgs.  1). 
Mrs.  William  F.  Philbum.  20 
Stephenville  Boulevard.  Red  Banlc, 
New  Jersey  07701  (pgs.  1), 
Edward  Phillips.  So.  Knights  Bridge. 

Albany,  New  York  (pgs.  2). 
Harlan  S.  Pinkerton.  Jr.,  Box  175,  Sand 

Springs,  Oklahoma  74063  (pgs.  1). 
Pittway  Corporation.  Walter  B. 
McCormick.  Jr.,  Esquire,  Pepper, 
Hamilton  &  Scheetz.  1777  F  Street. 
N.W.,  Washington.  District  of 
Columbia  20006  (pgs.  11). 
J.  Polyniak,  584  Iroquois  Street.  Oradell, 

New  Jersey  07649  (pgs.  1). 
Joan  P.  Porter.  Burnett  Road.  RJQ.  1.  New 

Milford,  Connecticut  06776  (pgs.  4). 
Marjorie  Powers,  Route  1,  Albany, 

Missouri  64402  (pgs.  1). 
Genevieve  Pratt  1400  SE  8th  Avenue, 

Deerfield  Beach.  Florida  33441  (pgs.  2). 
Honorable  Larry  Pressler,  United  States 
Senator,  State  of  South  Dakota, 
Committee  on  Commerce,  Science, 
and  Transportation,  Washington, 
District  of  Columbia  20510  (pgs.  2). 
Price  Security  Systems.  Mr.  C.  Fred  Lyle. 
P.O.  Box  862,  Temecula,  California 
92390  (pgs.  2). 
PRTTEC.  Ronney  Hariow,  5800  North 
Lincoln  Avenue,  Chicago,  Illinois 
60659  (pgs.  4). 
Productions-By-Phone,  Inc.,  Ms.  Marilyn 
A.  Moses,  Executive  Vice  President. 
Chief  Operating  Officer,  919  Third 
Avenue.  New  York.  New  York  10022 
(pgs.  19). 
Arthur  E.  Provan.  8  Bates  Drive. 

Caldwell,  New  Jersey  07006  (pgs.  2). 
Public  Citizen's  Congress  Watch,  Gene 
Kimmelman,  Esquire,  215 
Pennsylvania  Avenue,  SX, 
Washington.  District  of  Columbia 
20003  (pgs.  10). 
Rudolph  E  and  Betty  H.  Pugliese,  2806 
Adelphi  Court.  Adelphj.  Maryland 
20783  (pgs.  1). 
Racal-Miigo.  Inc.,  Austin  P.  Frum, 
Esquire,  Dunnells,  Duvall,  Bennett  & 


Porter,  1220 19th  Street  N.W.,  Suite 
400,  Washington.  District  of  Columbia 
20036  (pgs.  5). 
Sidney  Ragin.  2268  Fox  Hills  Drive,  Apt 
4,  Los  Angeles,  California  90064  (pgs. 

Mr.  Kenneth  R  Rahn,  3120  Scarborough 

Road,  Cleveland  Heights,  Ohio  44118 

(pgs.  2). 
Helen  Rapp,  2500  Morgan  Avenue, 

Bronx,  New  York  10469  (pgs.  2). 
Larry  Rasaka,  Route  5,  Box  286, 

Newburg.  Oregon  97132  (pgs.  1). 
Marilyn  Raske,  Germantown,  Wisconsin 

(pgs.  1). 
William  O.  Reeder,  6200  Twenty-Eighth 

Street  Arlington.  Virginia  22207  (pgs. 

Robert  A.  Reese,  51  Shadow  Mountain 
Street  Oakland.  California  94605  (pgs. 
2). 
Regina  Cleri.  Inc..  60  William  Cardinal 
O'Connell  Way,  Boston, 
Massachusetts  02114  (pgs.  1). 
Samuel  Reifler,  Hollow  Road,  Clinton 

Comers,  New  York  12514  (pgs.  1). 
Mrs.  Donald  J.  Reimold.  P.O.  Box  139. 

Garksboro.  New  Jersey  08020  (pgs.  2). 
Irma  R.  Reimold.  et  ah.  P.O.  Box  139, 

Clarksboro,  New  Jersey  08020  (pgs.  6). 
M.J.  Remec  2337  South  Fifth  Avenue, 

North  Riverside,  Illinois  60546  (pgs.  4). 
Ed  Reuben,  3700  Buford  Highway  38, 

Atlanta,  Georgia  30329  (pgs.  1). 
Richard  Bandler  Company,  Inc.,  Richard 

Bandler,  30  East  60th  Street  New 

York,  New  York  10022  (pgs.  14). 
LH.  Richardson,  Jr.,  Route  1,  Box  171, 

Chapmanville,  West  Virginia  25508 

(pgs.  1). 
David  A.  Riggs,  7645  Northfield  Lane, 

Manlius,  New  York  13104  (pgs.  2). 
Howard  G.  and  Emily  Morse  Riley,  607 

Northhampton  Road,  Seneca,  South 

Carolina  29678  (pgs.  2). 
Philip  W.  Ringgenberg.  3014  Regent 

Avenue  N.,  Golden  Valley,  Minnestoa 

55422  (pgs.  1). 
Rixon,  Inc.,  Larry  A.  Blosser,  Esquire, 

Fisher,  Wayland,  Cooper  and  Leader, 

1100  Connecticut  Avenue,  N.W., 

Washington,  District  of  Columbia 

20036  (pgs.  9). 
Donald  A.  Robbins,  Sr.,  Star  Route, 

Bartonsville,  Permsylvania  18323  (pgs. 

8). 
Jeannette  Roberts,  4877  N.  Santa  Monica 

Boulevard,  Whitefish  Bay,  Wisconsin 

53217  (pgs.  1). 
Mr.  Edwin  J.  Robertson,  681  Faircastle 

Avenue,  Sevema  Park,  Maryland 

21146  (pgs.  1). 
Rochester  Telephone  Corporation. 

Charles  A.  Zielinski,  Esquire,  Wald. 

Harkrader  ft  Ross,  1300  19th  Street 

N.W.,  Washington,  District  of 

Columbia  20036  (pgs.  11). 
Rogers  Radio  Communication  Services, 

Inc  D/FW  Signal.  Inc..  195  Broadway. 


New  York,  New  York  1007.  (with 

errata  4/22/82)  (pgs.  15). 
Milton  and  Zelda  Rose,  no  address  (pgs. 

1). 
Ben  Rosenbaum,  3025  Broderick.  San 

Francisco.  California  94123  (pgs.  2). 
Rosenthal  no  address  (pgs.  1). 
Nathan  R.  Rosenthal.  Ph.  D..  18708 

Bloomfield  Road.  Olney.  Maryland 

20832  (pgs.  1). 
Mrs.  B.  L  Ross.  Mrs.  ZUla  Mae  Ross, 

1110  So.  College,  Tyler,  Texas  75701 

(pgs.  6). 
Ross  Packaging  Machinery,  Jim  Ross, 

4029  Fairview  Avenue.  Arden  Hills. 

Minnesota  55112  (pgs.  1). 
Olin  Jay  Roy.  no  address  (pgs.  2). 
Jennifer  Royster,  no  address  {pgs.  1). 
Rural  Telephone  Coalition.  David 

Cosson,  Esquire,  2828  Pennsylvania 

Avenue,  N.W.,  Washington,  District  of 

Columbia  20037  (pgs.  44). 
Angelo  Russo,  3907  Alameda  De  Las 

Pulgas,  San  Mateo,  California  94403 

(pgs.  11). 
Le  Roy  J.  Ryan  and  Mrs.  Ruth  C  Ryan. 

5300  W.  Hutchinson  Street  Chicago. 

Illinois  60641  (pgs.  3). 
A.  R.  Sachenmeyer,  Box  178,  Route  1. 

Kingsbury.  Texas  78638  (pgs.  1). 
C  Marshall  Salfisberg.  4925  San  Clerc 

Road.  Jacksonville.  Florida  32217  (pgs. 

Miss  Amanda  E.  Sahnon.  1715  Bellevue 

Avenue,  Boxwood  Building  Apt  B- 

515,  Richmond.  Vii-ginia  23227  (pgs.  6). 
SAN/BAR  Corporation.  Stanley  R. 

Jones,  Esquire.  Jackson,  Jones  ft  Price. 

Irvine  Law  Building,  17592  Irvine 

Boulevard,  Tustin.  California  92680 

(pgs.  36). 
Satellite  Business  Systems,  Sean  A. 

McCarthy,  Esquire,  8283  Greensboro 

Drive,  McLean.  Virginia  22102.  (errata) 

(pgs.  4). 
Satellite  Business  Systems.  F.  Thomas 

Tuttle,  Esquire,  8283  Greensboro 

Drive,  McLean,  Virginia  22102  (pgs.  3). 
Satellite  Business  Systems,  William  D. 

English,  Esquire,  8283  Greensboro 

Drive,  McLean.  Vii-ginia  22102  (pgs. 

79). 
Raymond  C  Saunders,  8902  River  Road. 

Richmond,  Virginia  23229  (pgs.  1). 
Alice  M  Scheid,  Whitney  Hotel  241 

Third  Street  North  St  Petersburg, 

Florida  33701  (pgs.  1). 
Geraldine  M.  Schuler,  Route  4,  Box  311. 

Canyon  Lake,  Texas  78130  (pgs.  1). 
Arthur  Schwartz,  958  Watertown  Street 

Newton.  Massachusetts  01285  (pgs.  2). 
Mrs.  Ida  M.  Scott  28963  East  River 

Road,  Perrysburg,  Ohio  43551  (pgs.  1). 
J.  M.  Scovill,  9015  42nd  N.E..  Seattle. 

Washington  98115  (pgs.  2). 
Frank  C.  Seebart  P.O.  Box  483.  Lakota. 

North  DakoU  58344  (pgs.  1). 
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G.  R  Selke.  P.O.  Box  40723,  Redford. 

Michigan  48240  (pgs.  1). 
Christine  Sermons,  Route  2.  Box  898. 

Callahan,  Florida  32011.  (petition.  178 

signatories]  (pgs.  13). 
Lei^ton  S.  Sessions,  Gadsden,  Alabama 

(pgs.  1). 
|im  Severs.  9  Gail  Coort  Chicago 

Heights.  Illinois  60411  (pgs.  2). 
George  A.  Severson,  Route  N — Box  103, 

Peel,  Arkansas  72668  (pgs.  2). 
Lila  Shagam,  6836  108th  Street  Forest 

Hills.  New  York  11375  (pgs.  6). 
Lucien  W.  Shaw,  5094  Tero,  Laguna 

Hills.  California  92653  (pgs.  1). 
Elizabeth  Shea.  13  Mower  Street 

Paxton.  Massachusetts  01612  (pgs.  2). 
Harold  W.  Sherman.  5857  Pine  View 

Drive.  Ypsilanti.  Michigan  48197  (pgs. 

3). 
Vernon  &  Eunice  Shomo.  170  Archers 

Point  Longwood.  Florida  32750  (pgs. 

1). 
Harry  M.  Shooshan.  HI,  Esquire,  2000  L 

Street  N.W..  Washington,  District  of 

Columbia  20036  (pgs.  26). 
Robert  D.  Shuman.  1747  W.  Market 

Street  Pottsville.  Pennsylvania  17901 

(pgs.  1). 
SIECOR  Corporation.  Roy  B.  MofBtt 

Assistant  Secretary,  489,  Hickory, 

North  Carolina  28603  (pgs.  5). 
Frank  Sielaw,  666  East  224th  Street 

New  York.  New  York  10034  (pgs.  1). 
Eugene  W.  Siklar,  417  Oakwood  Place, 

Geneseo.  Illinois  61254  (pgs.  2). 
Silver  Haired  Legislature.  Aaron  Heller, 

Chairman.  4040  N.W.  19th  Street 

Lauderhill.  Florida  33313  (pgs.  2). 
Esther  Simon,  Malibu,  California  90265 

(pgs.  2). 
William  D.  Simpson,  125  Applegate 

Drive.  Sterling.  Virginia  22170  (pgs.  2). 
Eutana  Sims,  Route  1,  Box  82,  Van 

Buren.  Arkansas  72956  (pgs.  2). 
Robert  D.  Singel.  1001  Windswept  Drive, 

Great  Falls.  Virginia  22066  (pgs.  2). 
Raymond  H.  Skaw.  1318  E.  Hamilton. 

Eau  Claire.  Wisconsin  54701  (pgs.  1). 
Mr.  &  Mrs.  Bernard  J.  Sloan.  42  Kendrick 

Lane,  Dix  Hills.  New  York  11746  (pgs. 

1). 
Anthony  W.  Smith.  6021  Old  Harford 
Road.  Baltimore.  Maryland  21214  (pgs. 

1). 
Ross  Smith.  Box  61648,  Houston,  Texas 

77208  (pgs.  1). 
John  R.  Snyder.  Post  Office  Box  3034. 

Carmel,  California  93921  (pgs.  1). 
Sonitrol  Distributors,  Virginia  S.  Carson, 

Esquire.  1605  New  Hampshire 

Avenue.  N.W.,  Washington.  District  of 

Columbia  20009  (pgs.  64). 
State  of  South  Carolina,  Office  of  State 

Treasurer,  Grady  L  Patterson.  Jr., 

Treasurer,  P.O.  Drawer  11778. 

Columbia,  South  Carolina  29211  (pgs. 

1). 
Joint  Comments  of  the  Public  Utilities 
Commissions  of  the  States  of  South 


Dakota,  et  aJ.,  James  M.  Lyons, 

Rothgerber,  Appel  &  Powers.  1600 

Broadway,  24th  Floor,  Denver. 

Colorado  80202  (pgs.  44). 
Southern  Pacific  Communications 

Company.  James  L  McHugh,  Jr.. 

Esquire,  Steptoe  &  Johnson.  1250 

Connecticut  Avenue,  N.W., 

Washington,  District  of  Columbia 

20036  (pgs.  71). 
A.  N.  Spanet  Spanel  International  Ltd., 

1  Penn  Plaza,  New  York,  New  York 

10119  (pgs.  1). 
Horace  A.  Spencer,  1964  Rosecrans 

Way.  Stockton.  California  95207  (pgs. 

1). 
Sperry  Corporation.  Wesley  R.  Heppler, 

Esquire.  Cole.  Raywid  &  Braverman, 

Second  Floor,  1919  Pennsylvania 

Avenue,  N.W.,  Washington.  District  of 

Columbia  20006  (pgs.  47). 
Roger  L  Stauffer.  1388  Ayerswood 

Court  Winter  Springs,  Florida  32708 

(pgs.  2). 
Walter  W.  Stemmermann.  625  Mohawk. 

Dearborn,  Michigan  48124  (pgs.  4). 
Bamett  Stepak  (stockholder  Pacific  Tel. 

&  TeL  Co.,)  Stanley  Nemser.  Esquire. 

Wolf.  Popper.  Ross.  Wolf  &  Jones.  845 

Third  Avenue.  New  York.  New  York 

10022  (pgs.  5). 
Honorable  Ted  Stevens,  United  States 

Senator.  State  of  Alaska.  Assistemt 

Majority  Leader.  Washington.  District 

of  Columbia  20510  (pgs.  2). 
Mabel  M.  Stevenson,  Rural  Route  4.  Box 

383V  New  Braunfels.  Texas  78130 

(pgs.  1). 
Dorothy  H.  Stewart.  9420  West  North 

Avenue,  Wauwatosa.  Wisconsin 

53226  (pgs.  1). 
Julia  Stilinovich,  P.O.  Box  254,  West 

Jordan.  Utah  84084  (pgs.  1). 
Storage  Technology  Corporation. 

Richard  G.  Snow,  Jr..  Esquire.  2270 

South  B8th  Street  Louisville.  Colorado 

80027  (pgs.  5). 
Roberta  Straus.  875  Comstock  Avenue. 

Los  Angeles.  California  90024  (pgs.  1). 
Nathan  A.  Strauss,  2577  Glebe  Farm 

Close.  Sarasota.  Florida  33580  (pgs.  1). 
Mr.  Emil  Streicher,  5438  Eastridge  Drive, 

Indianapolis,  Indiana  46219  (pgs.  2). 
Stromberg-Carlson  Corporation.  Andrew 

D.  Lipman.  Esquire,  Pepper.  Hamilton 

&  Scheetz,  1777  F  Street  N.W., 

Washington,  District  of  Columbia 

20006  (pgs.  69). 
Gervin  M.  Suggs,  no  address  (pgs.  2). 
Suttle  Apparatus  Corporation,  Victor  J. 

Toth,  Esquire,  2719  Soapstone  Drive, 

Reston.  Virginia  22091  (pgs.  5). 
Joseph  C.  Svoboda.  1600  Bedford 

Square.  Apartment  102,  Rochester, 

Michigan  48063  (pgs.  1). 
Carl  A.  Swafford,  MacLellan  Building, 

Ninth  Floor.  Chattanooga,  Tennessee 

37402  (pgs.  1). 


Sheldon  Mark  Swartz.  1301  North 
Kirkwood  Road.  Arlington.  Virginia 
22201  (pgs.  8). 

Jan  Szostak  is  Evan  or  Ivan  B. 
Alexandrowicz  Romanoff,  1005 
Harding  Street,  Uniondale,  New  York 
11553  (pgs.  1). 

Tandy  Corporation,  Malcolm  R.  Pfunder. 
Esquire,  Hamel.  Park,  McCabe  * 
Saunders,  888 16th  Street  N.W.. 
Washington,  District  of  Columbia 

20006  (pgs.  20). 

James  S.  Tassin,  1217  North  Quantico 
Street  Arlington.  Virginia  22205  (pgs. 

1). 
Dorothy  Taylor,  Jacksonville.  Florida 

52208  (pgs.  1). 
Margaret  Taylor.  42  Hetherington  Road, 

Nutley.  New  Jersey  07110  (pgs.  2). 
Mrs.  W,  A.  Taylor.  2202  West  Park  Row. 

Arlington.  Texas  76012  (pgs.  1). 
Glen  Taysom.  1204  Roycott  Way.  San 

Jose.  California  95125  (pgs.  3). 
Telco  Research  Corporation.  William  ). 

Byrnes,  Exquire,  1730  M  Street  N.W.. 

Suite  700.  Washington,  District  of 

Columbia  20036  (pgs.  9). 
Teleconmiunications  Association.  R. 

Michael  Senkowski.  Esquire. 

McKenna.  Wilkinson  &  Kittner.  1150 

17th  Street  N.W.,  Washington. 

District  of  Columbia  200036  (pgs.  23). 
Telecommunications  for  the  Deaf,  Inc.. 

Barry  Strassler.  Louis  J.  Schwarz.  814 

Thayer  Avenue.  Silver  Spring. 

Maryland  20910  (pgs.  2). 
Telephone  Innovators.  Tom  Stewart 

1717  E.  39th  Avenue.  Denver. 

Colorado  80205  (pgs.  3). 
Telephone  Users  Association.  Inc.. 

Arthur  S.  Curtis.  Esquire.  816  National 

Press  Building.  Washington.  District  of 

Columbia  20045  (pgs.  1). 
Telephonic  Equipment  Corporation, 

Grant  S.  Lewis.  LeBoeuf.  Lamb.  Leiby 

&  MacRae.  140  Broadway,  New  York. 

New  York  10005  (pgs.  19). 
Telocator  Network  of  America,  Kenneth 

E.  Hardman.  Esquire,  Fortas  and 
Koven.  1200  29th  Street  N.W., 
Washington,  District  of  Columbia 

20007  (pgs.  44). 

State  of  Tennessee,  William  J.  Haynes, 
Jr.,  Deputy  Attorney  General,  Office  of 
Attorney  General,  450  James 
Robertson  Parkway.  Nashville, 
Tennessee  37219  (pgs.  40). 

Tennessee  Public  Service  Commission, 
Henry  Walker,  Esquire,  Cordell  Hull 
Building,  Nashville.  Tennessee  37219 
(pgs.  14). 

Lorine  D.  Tetzlaft  125  Wheeler  Avenue. 
Los  Gatos.  California  95030  (pgs.  1). 

Helen  H.  Tewksbury,  23  Summer  Street 
Peterborough,  New  Hampshire  03458 
(pgs.  4). 

Texas  Public  Utility  Commission.  Philip 

F.  Dicketts,  Assistant  Attorney 
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General  Commissioner  Rollins,  7800 
Shoal  Creek  Suite  400H.  Austin.  Texas 
78757  (pgs.  13). 
foseph  E.  Thomas.  7225  Wickford  Drive. 

Alexandria.  Vii^ginia  22310  (pgs.  1). 
Robert  L  Thomas,  4301  Grand  Street, 
Apt.  L  Columbia,  South  Carolina 
29203  (pgs.  1). 
Time-of-Day,  David  J.  Kovanen.  General 
Manager.  Box  61495.  Surmyvale. 
California  94088  (pgs.  2). 
Alfred  Timinski.  6502  Rockhurst  Road, 

Bethesda,  Maryland  20817  (pgs.  3). 
|anet  Timmer,  639  Andover.  S.E., 

Kentwood,  Michigan  49506  (pgs.  1). 
Alan  Towers,  1140  Avenue  of  the 
Americas.  New  York.  New  York  10036 
(pgs.  3). 
Charles  W.  Trammel,  no  address  (pgs. 

1). 
U.S.  Small  Business  Administration. 
Frank  S.  Swain,  Esquire,  1441  L  Street, 
N.W..  Room  501.  Washington.  District 
of  Columbia  20416  (pgs.  49). 
U.S.  Telephone  Communications,  Inc., 
Leo  I.  George.  Esquire,  1522  K  Street 
N.W.,  Suite  900,  Washington,  District 
of  Columbia  20005  (pgs.  20). 
Stanleigh  F.  Ullman.  1306  Blue  Mountain 
.    Road,  Saugerties,  New  York  12477 

(pgs.  2). 
Union  Pacific  Railroad  Company,  W. 
Donald  Boe.  Jr.,  Esquire,  1416  Dodge 
Street.  Omaha,  Nebraska  68179  (pgs. 
5). 
Union  for  Democratic  Communications, 
Karen  Paulsell,  725  Broadway.  4th 
Floor.  New  York,  New  York  10003 
(pgs.  7). 
United  Cable  Television  Corporation. 
Wesley  R.  Heppler,  Esquire.  Cole. 
Rayvirid  &  Braverman,  Second  Floor. 
1919  Pennsylvania  Avenue,  N.W., 
Washington.  District  of  Columbia 
20008  (pgs.  18). 
Office  of  Communication,  United 
Church  of  Christ,  Lewis  J.  Paper. 
Esquire,  Grove,  Engelberg  &  Gross. 
2033  M  Street,  N.W.,  Suite  404, 
Washington,  District  of  Columbia 
20036  (pgs.  26). 
United  States  Independent  Telephone 
Association,  Thomas  J.  O'Reilly, 
Esquire.  Chadboume,  Parke, 
Whiteside  &  Wolff,  1612  K  Street, 
N.W.,  Washington,  District  of 
Columbia  20006  (pgs.  20). 
United  Telecommunications,  Inc.,  John 
W.  Hunter,  1875  Eye  Street,  N.W., 
Suite  1250,  Washington.  District  of 
Columbia  20006  (pgs.  18). 
Utlhties  Telecommunications  Council. 
Charles  M.  Meehan,  Keller  and 
Heckman.  1150 17th  Street.  N.W., 
Suite  1000,  Washington,  District  of 
Columbia  20036  (pgs.  14). 
John  W,  Vance,  Parman  Lane,  Apt  No. 
7,  Arkansas  City,  Kansas  67005  (pgs. 


State  of  Vermont  Public  Service  Board 
Thomas  N.  Wies,  General  Counsel. 
120  State  Street  State  Office  Building. 
Montpelier,  Vermont  05602  (pgs.  36). 
Bernard  Vemey.  66  Morris  Avenue, 

Springfield  New  )ersey  07081  (pgs.  1). 
Mrs.  James  Vincent  5  Garit  Lane, 

Larchmont  New  York  10538  (pgs.  2). 
Commonwealth  of  Virginia,  Anthony 
Gambardella,  Esquire,  Assistant 
Attorney  General,  101  North  Eighth 
Street  Richmond,  Virginia  23219  (pgs. 
19). 
Virginia  Automotive  Wholesalers 
Associations,  Jule  T.  Matthews.  7122 
Forest  Hill  Avenue,  Suite  M 
Richmond,  Virginia  23225  (pgs.  19). 
Vii-ginia  State  Corporation  Commission, 
Preston  G.  Shannon.  Commissioner, 
Conmionwealth  of  Virginia. 
Richmond.  Virginia  23209  (pgs.  2). 
A.M.  Vogt  Diana  Mongagne,  Nancy  L 
Skoink,  Lois  C.  Meyer,  Vera  M. 
Wingerter.  Kitty  von  Gohren.  Joan  M. 
Mathay,  Elsa  V.  Lacey.  6848  Canal 
Boulevard  New  Orleans.  Louisiana 
70124  (pgs.  16). 
Ralph  W.  Waechter,  2936  Columbia 
Avenue.  Camp  Hill  Pennsylvania 
17011  (pgs.  1). 
Ann  Wagner.  Route  4.  Box  345V. 

Canyon  Lake,  Texas  78130  (pgs.  1). 
Robert  Walgreen.  1259  El  Camino  Road 
Suite  A.  Menlo  Park,  California  94075 
(pgs.  38). 
Samuel  B.  Wallace,  IV,  no  address  (pgs. 

4). 
Keith  D.  Walter,  1339  Hidden  Oaks 

Court  Flint  Michigan  48507  (pgs.  54). 
Bill  Ward,  Miami,  Florida  (pgs.  1). 
Eugene  T.  Ward.  33  Jerome  Avenue. 

Binghamton,  New  York  13905  (pgs.  1). 
Warner  Amex  Cable  Communications, 
Inc.,  Charles  S.  Walsh.  Esquire. 
Fleischman  and  Walsh.  1725  N  Street 
N.W..  Washington,  District  of 
Columbia  20036  (pgs.  10). 
Theresa  Warner,  626  Weatherby  Road, 

Bel  Air,  Maryland  21014  (pgs.  2). 
Robert  A.  Warren,  Route  3,  Box  12 
Woodland  Hills,  (city/state— illegible) 
(pgs.  1). 
State  of  Washington,  Utilities  and 
Transportation  Commission,  Douglas 
N.  Ownes.  Esquire,  Office  of  the 
Attorney  General.  Temple  of  Justice, 
Olympia.  Washington  98504  (pgs.  21). 
Washington  County  CoaUtion  for  Better 
Phone  Service,  John  V.  Kenny, 
Esquire,  7  North  Road,  Peace  Dale, 
Rhode  Island  02883  (pgs.  3). 
Gladys  A.  Weidel.  Route  3.  Box  3401. 

Boeme.  Texas  78006  (pgs.l). 
Barry  Weintraub,  Esquire,  8133  Leesbui^ 

Pike,  Vienna,  Virginia  22180  (pgs.  1). 
John  WJE.  Weissert  109  Chatham  Lane, 

Pt.  Pleasant  New  Jersey  08742  (pgs.  1). 
Eugene  Wesley.  2001  North  Adams 
Street  Apt  322,  Arlington,  Virginia 
22201  (pgs.  3). 


Public  Service  CommissioQ  of  West 
Virginia.  Joel  B.  Rhiftnan,  Esquire.  960 
Kanawha  Boulevard.  East  Charleston, 
West  Virginia  2S301  (pgs.  36). 
Daphne  Petnel  Westcott  Gamer  Road. 
Averill  Park.  New  York  12018  (pgs. 
15). 
The  Western  Union  Telegraph 
Company,  Milton  J.  Grossman. 
Esquire,  1000  Connecticut  Avenue. 
N.W.,  Sutie  120a  Washington.  District 
of  Columbia  20036  (pgs.  28). 
Westinghouse  Broadcasting  Company. 
Inc.,  John  D.  Lane.  Esquire.  1211 
Connecticut  Avenue,  N.W., 
Washington,  District  of  Columbia 
20036  (pgs.  16). 
F.  T.  Westmeyer,  2309  Honeysuckle 
Drive.  Coeur  d'Alene.  Idaho  83814 
.    (Pg8.1). 

William  P.  Wharton.  415  North  Mam 
Street  Meadville.  Pramsylvania  16335 
(pgs.  3). 
White  Directory  Publishers.  Ina,  Wilbur 
D.  Lewis,  President  606  Grover 
Cleveland  Highway,  Buffalo,  New 
York  14226  (pgs.  2). 
Paul  G.  Whitmore.  P.O.  Box  1672. 
Honolulu.  Hawaii  96806  (pgs.  1). 
Lori  Wilder,  no  address  (pgs.  1). 
Mrs.  Joe  L  Wiley,  Route  9,  Box  296. 
Canyon  Lake,  Texas  78130  (pgs.l). 
Edgar  Wilke,  Route  1,  Box  11.  Cost 

Texas  78614  (pgs.  1). 
Brian  P.  Williams,  1735  Larry  Hinson.  El 

Paso.  Texas  79936  (pgs.  2). 
Raymond  J.  Williams,  3520  W.  Rmlico. 

Denver,  Colorado  80110  (pgs.  2). 
Mrs.  Morris  R.  Wingfield,  1503  Regency 
Woods,  No.  301,  Richmond  Vii^ginia 
23233  (pgs.  2). 
Wisconsin  Citizens  Telephone  Coalition. 
Bremice  B.  Popelka.  845  S.  Silverbrook 
Drive,  West  Bend,  Wisconsin  53095 
(pgs.  2). 
Public  Service  Commission  of 
Wisconsin,  Stanley  York,  Chairman. 
Kadison,  Pfaelzer,  Woodard.  Quinn  & 
Rossi.  1229  19th  Street  N.W.. 
Washington.  District  of  Columbia 
20036  (pgs.  30). 
Wisconsin  Telecommunication 
Contractors  Association.  Victor  |. 
Toth,  Esquire,  2719  Soapstone  Drive. 
Reston,  Vii^nia  22091  (pgs.  20). 
Virginia  Wise,  1425  Rhode  Island 
Avenue.  N.W..  Washington.  District  of 
Columbia  20005  (pgs.  1). 
Dorothea  A.  WisseL  5925  S.  Columbia 
Avenue.  Tulsa.  Oklahoma  74105  (pgs. 
3). 
Lena  J.  Wittenbui^g,  9063  Sara  Lane. 

Shreveport,  Louisiana  71118  (pgs.  1). 
Mrs.  Olga  Wolchok,  34  Medford  Court 
Shadow  Lake  Village,  Red  Bank.  New 
Jersey  07701  (pgs.  2). 
Debra  Ruth  Wolin,  70  Walnut  Drive, 
Rosslyn,  New  York  11576  (pgs.  1). 
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Adrienne  Virginia  Woodhouse,  140 

Palmetta  Street,  Santa  Cruz, 

California  95060  (pgs.  48). 
Judy  Greaell  Woods,  Route  1  Box  76B, 

Callahan,  Florida  32011  (pgs.  1). 
Kenneth  W.  Wrede,  135  Sonja  Drive, 

Wamer  Robins,  Georgia  31093  (pgs.  3). 
K.  A.  Wright.  914  4th  Street,  Bay  City, 

Michigan  (pgs.  1). 
Paul  B.  &  Franceha  E.  Wright.  16860 

Slover  Avenue,  Sp.  93,  Fontana, 

California  92335  (pgs.  2). 
Robert  L  Wright,  5666  E.  Hampton, 

Tucson,  Arizona  85712  (pgs.  6). 
John  E.  Wubbolding,  6080  Benken  Lane, 

Cincinnati,  Ohio  45211  (pgs.  1). 
A.  Don  Wyant,  Box  185,  Aiikeny,  Iowa 

50021  (pgs.  1). 
Wyoming  Telephone  Company  Inc.,  et 

al,  Vem  K.  Dunham,  Senior  Vice 

President,  Stofl,  Rives,  Boley,  Fraserm 

1221  SW  Yamhill,  Suite  200,  Portland, 

Washington  97205  (pgs.  16). 
Xerox  Corporation,  Danny  E.  Adams, 

Esquire,  Kirkland  &  Ellis,  1776  K 

Street,  N.W.,  Washington,  District  of 

Columbia  2006  (pgs.  13). 
H.  E.  Younkers,  3103  Airport 

Boulevard — 465,  Mobile,  Alabama 

36606  (pgs.4). 
James  R.  Zember,  1077  Bugler  Coiul, 

Marietta,  Georgia  30066  (pgs.  4). 
Alvin  V.  Zipnick,  160  Broadway,  New 

York,  New  York  10038  (pgs.  1). 
17  letters  by  anonymous  parties  (pgs. 

48). 

Persons  desiring  copies  of  any 
designated  comment  or  comments  are 
requested  to  direct  their  request  to  the 
number  given  in  the  annoimcement  set 
forth  above. 
Joseph  H.  Widmar, 
Director  of  Operations,  Antitrust  Division. 

|FR  Doc.  82-13307  Filed  5-14-82;  8:45  am] 
BHUNQ  code  4410-01-M 
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Formula  Grants  for  Juvenile  Justice;  Final 
Rule  With  Request  for  Comments 
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DEPARTMENT  OF  JUSTICE 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention 

28  CFR  Part  31 

Fonnula  Grants  for  Juvenile  Justice 

agency:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention.  Justice. 
ACTION:  Notice  of  final  rule  with  request 
for  comments. 

summary:  The  OfBce  of  Juvenile  Justice 
and  Delinquency  Prevention  (OJJDP)  is 
publishing  for  public  comment  a 
regulation  to  implement  the  Valid  Court 
Order  amendment  to  Section 
223(a)(12](A)  of  the  Juvenile  Justice  and 
Delinquency  Prevention  (JJDP)  Act  of 
1974.  as  amended. 

This  regulation  establishes  a  basic 
framework  within  which  State  law  or 
procedure  may  permit  non-criminal 
juvenile  offenders  who  violate  valid 
court  orders  to  be  placed  in  secure 
facilities. 

DATE  All  comments  are  due  on  or 
before  June  16, 1982.  Unless  final 
comments  raise  major  issues  not  already 
considered  by  OJJDP  which  result  in 
modification  of  the  regulation,  the 
regulation  will  become  effective  on  July 
1,1982. 

ADDRESS:  Send  all  comments  to  David 
D.  West,  Director.  Formula  Grants  and 
Technical  Assistance  Division,  OJJDP, 
633  Indiana  Avenue,  N.W.,  Washington, 
D.C.  20531. 
FOR  FURTHER  INFORMATION  CONTACT: 

Frank  M.  Porpotage,  U,  Formula  Grants 
and  Technical  Assistance  Division, 
OJJDP.  633  Indiana  Ave..  N.W.. 
Washington,  D.C.  20531  Telephone:  (202] 
724-5911. 

SUPPLEMENTARY  INFORMATION:  On 

December  31, 1981,  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention 
(OIJDP]  published  in  the  Federal 
Register  final  regulations  to  implement 
the  formula  grant  program  authorized  by 
Part  B,  Subpart  I,  of  the  Juvenile  Justice 
and  Delinquency  Prevention  Act  of  1974, 
as  amended.  These  regulations,  28  CFR 
Part  31,  reserved  S  31.303(i)(3),  Valid 
Court  Order,  because  of  the  substantial 
comment  and  criticism  received  in 
response  to  the  draft  of  this  section  of 
the  regulation.  The  reserved  regulation 
would  implement  the  Valid  Court  Order 
amendment  to  Section  223(a](12](A]  of 
the  JJDP  Act.  The  Juvenile  Justice 
Amendments  of  1980  (Pub.  L.  96-509, 
December  8, 1980}  amended  this 
provision  of  the  JJDP  Act  to  exempt 
juveniles  who  commit  offenses  which 
constitute  violations  of  a  valid  court 


order  &"om  the  scope  of  the 
deinstitutionalization  requirement. 

On  February  9. 1982,  OJPP  published 
in  the  Federal  Register  a  notice  of  pubUc 
hearings  and  request  for  additional 
written  comment  on  proposals  to 
implement  the  Valid  Court  Order 
amendment.  In  response  to  this  notice, 
31  written  comments  were  received.  In 
addition,  16  individuals  testified  at 
public  hearings  held  in  Washington, 
D.C.  and  Denver,  Colorado.  OJJDP  has 
reviewed  all  written  comments  and 
testimony  in  the  preparation  of  the 
revised  valid  court  order  regulation. 

At  the  outset,  there  are  several 
matters  of  which  interested  parties 
should  be  aware  in  reviewing  the 
regulation.  First,  some  commentators 
expressed  opposition  to  publication  of 
any  regulation  providing  a  Valid  Court 
Order  exception  to  the 
deinstitutionalization  requirement, 
expressing  the  opinion  that  there  is  a 
danger  that  their  State's  progress  since 
1974  in  removing  non-criminal  children 
from  secure  confinement  could  be 
undermined  by  such  an  exception. 
Congress  debated  this  matter  at  length 
in  considering  the  Juvenile  Justice 
Amendments  of  1980.  There  was 
vigorous  subcommittee,  committee,  and 
floor  debate  in  the  House  of 
Representatives.  The  House  approved 
the  amendment  by  a  vote  of  235-123. 
The  Senate  subsequently  passed  the 
House  bill  without  amendment.  Thus, 
there  is  no  option  in  the  matter  of 
developing  guidance  to  the  States  in  the 
implementation  of  this  change  in  the 
Federal  statute. 

Second,  in  developing  the  regulation, 
OJJDP  has  been  mindful  of  the  need  to 
formulate  a  regulation  which  will 
preserve  the  deinstitutionalization  thrust 
of  the  JJDP  Act  yet  provide  juvenile  and 
family  courts  with  the  abili^  to  enforce 
their  lawful  orders.  Congress  clearly  did 
not  intend  to  reverse  the  substantial 
progress  that  participating  States  have 
made  in  achieving  deinstitutionalization. 
Further,  the  legislative  history  of  the 
amendment  clearly  indicates  that 
Congress  wanted  the  exception  applied 
to  status  offenders  who  chronically  fail 
to  follow  court  orders  and  anticipated 
that  juvenile  and  family  court  judges 
would  use  the  exception  only  where 
necessary  to  preserve  the  courts' 
authority  to  enforce  their  orders  and  to 
carry  out  their  responsibility  to 
rehabilitate  and  protect  juvenile 
offenders. 

Third,  it  is  important  to  note  that  the 
Valid  Court  Order  exception  language  to 
Section  223(aJ(12)(A)  does  not  grant  any 
legal  authority  to  State  and  local 
governments  or  to  juvenile  courts  to 
place  juveniles  in  secure  incarceration. 


The  granting  or  withholding  of  such 
authority,  as  well  as  the  attendant 
procedures  and  due  process  protections, 
are  matters  of  State  law  and  policy, 
appUcable  Constitutional  protections, 
court  rules,  and  proceedings.  The  JJDP 
Act  establishes  minimum  requirements 
which  must  be  met  for  a  State  to  be 
eligible  for  a  formula  grant  award.  The 
scope  of  these  requirements  is 
estabUshed  by  the  law  itself  and 
OJJDFs  implementing  poUcies  and 
regulations.  The  latter  are  restricted  by 
Congressional  intent  as  expressed  in  the 
legislative  history  and  guided  by  the 
Congressional  purposes  and  objectives 
whidi  provide  the  framework  for  all  of 
OJJDFs  programs.  Thus,  the  Valid  Court 
Older  regulation  should  be  viewed  as 
estabUshing  a  basic  framework  within 
which  States  can  act  if  they  so  choose, 
to  permit  non-criminal  juvenile 
offenders  who  violate  valid  court  orders 
to  be  placed  in  secure  facilities  under 
Section  223(a](12](A}.  U  individual  State 
laws  and  procedures  operate  in  a 
manner  that  is  consistent  with  this 
regulation,  the  State  will  be  in 
compliance  with  the  Section 
223(a](12](A]  plan  requirement.  If  not, 
then  the  State  may  be  in  noncomphance 
and  be  ineligible  for  funding  under  the 
Act.  OJJDP  views  its  role  as  establishing 
minimum  constraints  consistent  with 
Congressional  intent,  the  purposes  of  the 
JJDP  Act.  and  established  principles  of 
due  process.  If  States  and  their  juvenile 
courts  wish  to  permit  the  exercise  of 
judicial  authority  consistent  with  the 
valid  court  order  exception,  the 
regiilation  provides  a  starting  point  bom 
which  they  may  further  consider  the 
matter.  OJJDP  will  not  attempt  to 
structure  a  regulation  which  anticipates 
or  speoilates  on  possible  judicial 
positions  on  complex  due  process  legal 
issues  which  may  or  may  not  arise 
under  a  variety  of  potential  regulatory 
positions. 

Fourth,  the  Valid  Court  Order 
exception  is  not  necessarily  based  on  a 
juvenile  court's  exercise  of  its  common 
law  or  inherent  criminal  or  dvil 
contempt  power,  the  exercise  of 
statutory  contempt  power,  or  the 
existence  of  a  juvenile  code  provision 
which  categorizes  a  violation  of  a  valid 
court  order  as  a  "delinquent"  offense. 
One  rationale  for  the  amendment  was  to 
obviate  the  need  for  courts  to  use  their 
criminal  contempt  power  as  a  means  of 
obtaining  compliance  with  court  orders. 
Further,  OJJDFs  legal  counsel  has  ruled 
that  a  violation  of  a  court  order  by  a 
status  offender  is  an  insufficient  legal 
basis  to  categorize  the  juvenile  as  a 
criminal-type  or  delinquent  offender, 
thus  removing  the  juvenile  from  the 
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deinstitutionalization  requiiement  As 
OJJDP  views  it.  the  amendment  simply 
provides  that  if  a  State  wants  to  allow  a 
juvenile  who  has  been  adji^iicated  for 
an  act  wdiich  would  not  be  criminal  if 
committed  by  an  adult  to  be  placed  in 
secure  detention  for  the  violation  of  a 
juvenile  or  family  court  order  resulting 
from  such  adjudication,  it  may  make 
provision  in  State  law.  policy  or 
procedure  for  such  detention  in  a 
manner  that  would  not  be  inconsistent 
with  the  Section  223(a)(12)(A) 
deinstitutionalization  requirement  of  the 
JJDP  Act  The  details  of  how  a  State 
would  provide  for  this,  if  at  aU.  are  left 
up  to  the  State  to  determine  within  the 
basic  framework  established  by  the 
regulation. 

Fifth.  OJJDP  believes  it  is  unnecessary 
to  regulate  in  a  manner  that  presumes 
bad  faith  on  the  part  of  State  or  local 
officials  and  juvenile  and  family  court 
judges.  We  believe  that  underlying  trust 
is  required  and  that  the  record  of  the 
vast  majority  of  the  States  in 
implementing  the  Act  since  1974  fully 
justifies  such  trust  State  and  local 
of^cals  and  juvenile  and  family  court 
judges  have  consistently  demonstrated  a 
commitment  to  implementing  the  JJDP 
Act's  mandates  and  objectives.  We  are 
confident  that  this  commitment  will 
result  in  careful  and  rational 
implementation  and  use  of  the  valid 
court  order  exception  in  those 
jurisdictions  which  choose  to  provide 
their  juvenile  courts  with  this  authority. 
Sixth.  OJJDP  has  consulted  and  used 
the  Standards  adopted  by  the  National 
Advisory  Committee  for  Juvemle  Justice 
and  Delinquency  Prevention  in 
reviewing  comments  and  testimony  and 
in  adopting  some  of  the  changes  in  the 
proposed  regulation.  Although  the 
Standards  do  not  authorize  secure 
detention  or  confinement  for  a  violation 
of  a  valid  court  order  pursuant  to  an 
adjudication  for  non-diminal  behavior 
(status  offenses),  tiie  Standards  were 
used  to  determine  appropriate 
procedural  protections  consistent  with 
the  legislative  history  and  other 
provisions  of  the  Act 

Finally,  readers  are  advised  to  note 
carefully  the  distinctions  to  be  drawn 
between  the  wonis  "must"  and  "should" 
throughout  the  guideline  and 
explanatory  text  Use  of  the  word 
"must"  indicates  mandatory  matters, 
while  the  word  "should"  is  directory  or 
suggestive  only.  Other  matters  which 
were  the  subject  of  conunent  and 
worthy  of  review  and  consideration  by 
States  and  juvenile  and  family  court 
judges  are  briefly  discussed  in  the 
"other  comments"  Section. 


ExplanatioD  of  Changes 

The  following  discusses  the  changes 
proposed  to  be  made  to  the  draft 
regulation  published  in  the  Federal 
Register  o&  September  3, 1981.  The 
changes  are  based  on  substantial  and 
persuasive  conunents  presented  to 
OJJDP  in  written  testimony  and  at  the 
public  hearings  held  in  Washington. 
D.C.  and  Denver,  Colorado. 

(1)  Subparagraph  (in)  of  §  31.303(i)(3) 
is  changed  to  require  that  the  judge 
provide,  at  the  initial  adjudicatory/ 
dispositional  hearing,  a  tvhtten  warning 
of  thcaconsequences  of  violating  the 
court  order.  At  the  time  the  order  is 
issued  this  warning  must  be  provided  to 
both  the  juvenile  and  his/her  attorney 
and/or  legal  guardian.  It  should  cleariy 
state  that  a  violation  of  the  court  order 
could  result  in  the  secure  incarceration 
of  the  juvenile  and/or  other 
consequences.  If  an  attorney  is 
representing  the  juvenile,  die  attorney 
must  be  provided  a  copy  of  the  written 
warning.  The  warning  must  also  be 
reflected  in  the  court  record  and 
proceedings. 

This  change  in  the  draft  regulation  is 
based  on  Standard  3.188,  Dispositional 
Hearings,  contained  in  the  Standards  for 
the  Administration  of  Juvenile  Justice, 
Report  of  the  National  Advisory 
Committee  for  Juvenile  Justice  and 
Deliquency  Prevention  (hereafter 
referred  to  as  tiie  NAC  Standards).  This 
standard  states  that  the  ftmiily  court 
judge  should  explain  the  terms  of  the 
disposition  and  should  state,  on  the 
record,  the  facts  and  reasons  underlying 
the  dispositional  decision.  Having  the 
judge  explain  the  terms  of  the  order  and 
the  facts  and  reasons  on  which  the 
disposition  is  based,  followed  by  a 
written  warning  of  the  possible 
consequences  of  violating  the  court 
order,  constitutes,  in  OJJDFs  view,  the 
adequate  €md  fair  warning  anticipated 
by  the  amendments  and  legislative 
history.  The  court's  articulation  of  the 
reasons  underlying  the  court  order  and 
the  consequences  of  violating  that  order 
will  serve  to  avoid  misunderstandings  of 
both  the  conditions  imposed  and  the 
potential  consequences  of  violating  the 
order. 

(2)  Subparagraph  (iv)  of  S  31.303(i)(3) 
is  changed  to  clarify  and  delineate  the 
conditions  which  must  be  present  to 
securely  detaia  beyond  the  24-hour 
"grace  period."  a  statiis  offender 
accused  of  violating  a  valid  court  order. 
First  a  hearing  must  be  held  and  a 
judicial  determination  made  within  24 
hours  of  a  juvenile  being  placed  in 
secure  custody  (exclusive  of  Saturdays, 
Sundays,  and  legal  holidays)  that  there 
is  probable  cause  to  beheve  the  juvenile 


violated  the  court  order.  Second,  the 
court  must  also  determine  that  the 
juvenile  has  a  recent  record  of  willful 
failure  to  appear  at  family  court 
proceedings  or  a  recent  record  of  violent 
conduct  resulting  in  physical  injury  to 
self  or  others. 

This  modification  is  based  on  NAC 
Standard  3.155,  Initial  Review  of 
Detention  Decisions,  which  provides 
that  in  delinquency  proceedings,  a 
probable  cause  (or  detention)  hearing 
should  be  held  before  a  family  court 
judge  no  more  than  twenty-four  hours 
after  a  juvenile  has  been  taken  into 
custody.  At  that  hearing,  the  State 
should  establish  that  there  is  probable 
cause  to  believe  that  a  violation  of  the 
terms  of  the  order  was  committed  by  the 
juvenile  subject  to  the  order.  If  probable 
cause  is  established,  the  court  should 
next  review  the  necessity  for  continued 
detention.  Unless  the  State 
demonstrates  by  clear  and  convincing 
evidence  that  continued  secure 
detention  is  warranted  pending  die 
violation  hearing,  the  court  should  place 
the  juvenile  in  the  least  restrictive  form 
of  release  consistent  with  the  purposes 
and  factors  set  forth  in  NAC  Standard 
3.153,  Criteria  and  Procedures  for 
Detention  and  Release — Noncriminal 
Misbehavior. 

At  the  inception  of  the  hearing,  the 
judge  should  assure  that  the  juvenile 
understands  his/her  right  to  counsel 
should  appoint  an  attorney  to  represent 
the  juvenile  if  the  juvenile  is  not  already 
represented  by  counsel  and  meets  the 
eligibility  requirements  set  forth  m  NAC 
Standard  3.132.  Representation  by 
Counsel — For  the  Juvenile. 

OJJDFs  position,  strongly  supported 
by  the  comment  and  testimony,  is  that 
status  offenders,  including  those 
accused  or  found  to  have  violated  a 
valid  court  order,  will  seldom  need  to  be 
detained  in  secure  detention  or 
correctional  facilities.  Such  juveniles 
should,  whenever  possible,  be  released 
to  a  parent  or  legal  guardian  or  be 
placed  in  a  foster  home  or  shelter 
facility  pending  an  adjudicatory 
violation,  or  dispositional  hearing  or  as 
a  dispositional  alternative. 

The  legislative  history  of  the  "valid 
court  order"  amendment  refiects  the  fact 
that  this  exception  was  intended  by  die 
Congress  to  give  the  juvenile  or  family 
court  judge  ti^e  ability  to  enforce  valid 
court  orders  by  authorizing  secure 
incarceration  of  those  status  offenders 
who  "continually  flout  the  will  of  the 
court"  who  "chronically  refuse 
voluntary  treatment"  or  who  are 
considered  "chronic  offenders"  as  the 
result  of  a  pattern  of  continued 
violations  of  the  court's  orders.  The 
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legislative  history  also  states  that  the 
judicial  discretion  to  securely  detain  a 
status  offender  for  violating  a  valid 
court  order  "would  be  rarely  used  as  far 
as  a  juvenile  judge  would  go."  Thus, 
consistent  with  NAC  Standard  3.152, 
Criteria  for  Detention  in  Secure 
Facilities,  and  the  legislative  history,  the 
regulation  was  modified. 

The  regulation  now  provides  that, 
where  it  has  been  judicially  determined 
that  there  is  probable  cause  to  believe  a 
status  offender  violated  a  valid  court 
order,  secure  detention  pending  the 
violation  hearing  may  be  authorized  if 
the  juvenile  has  a  demonstrable  recent 
record  of  willful  failure  to  appear  in 
court  or  a  demonstrable  recent  record  of 
violent  conduct  resulting  in  physical 
injury  to  self  or  others.  This  provision  of 
the  regulation  is  consistent  with  the 
basic  principles  regarding  the  use  of 
short-term  secure  settings  pending 
adjudication  or  disposition.  Secure 
detention  prior  to  a  violation  hearing 
should  only  be  used  when  it  is  needed  to 
assure  appearance  in  court  or  for 
protective  purposes  and  should  not  be 
used  as  a  punitive  measure.  If  a  juvenile 
accused  of  violating  a  valid  court  order 
has  no  recent  history  of  failing  to  appear 
in  court,  then  there  is  no  need  to 
securely  hold  the  juvenile  to  assure 
court  appearance.  Similarly,  if  the 
juvenile  has  no  recent  record  of  violent 
conduct  resulting  in  physical  harm  to 
self  or  others,  there  is  no  need  to 
securely  detain  the  juvenile  for 
protective  purposes.  The  term 
"demonstrable  record"  is  not  intended 
to  require  introduction  of  a  certified 
copy  of  a  prior  adjudication  order  or 
certified  documents  that  the  juvenile  has 
recently  and  willfully  failed  to  appear  at 
family  court  proceeting,  but  should 
include  more  than  mere  allegations  of 
prior  failure  to  appear  or  violent 
conduct. 

(3)  Subparagraph  (iv)  of  §  31.303(i)(3) 
is  modified  to  provide  that  the  period  of 
time  a  status  offender  may  be  held  after 
the  probable  cause  hearing  and  j;>ending 
a  violation  hearing  should  be  such 
period  of  time  provided  by  State  law  but 
in  no  event  should  detention  prior  to  the 
violating  hearing  exceed  72  hours 
exclusive  of  Saturdays,  Simdays,  and 
legal  holidays.  The  use  of  the  term 
"should"  in  this  section  of  the  regulation 
provides  States  with  the  flexibility  to 
accommodate  existing  State  law  and 
policy.  State  laws  vary  on  the  maximum 
length  of  secure  detention  permitted 
before  and  adjudicatory  or  fact-finding 
hearing  must  be  held.  Clearly,  a  factor  in 
determining  the  time  frame  between  the 
probable  cause  hearing  (if  any]  and  the 
hearing  on  the  valid  court  order 


violation  would  include  adequate  time 
to  obtain  counsel  and  prepare  witnesses 
and  evidence  for  the  hearing.  The 
factual  issues  would  generally  not  be 
complex.  Therefore,  OJIDP's  position  is 
that  if  secxire  detention  based  on  a 
probable  cause  determination  is  to  be 
permitted  in  the  specific  circumstances, 
the  detention  should  not  exceed  72 
hours  exclusive  of  nonjudicial  days. 
OJJDP  is  establishing  the  72-hour 
benchmark  based  upon  a  substantial 
number  of  comments  and 
recommendations  which  supported  a  72- 
hour  time  fraipe.  Some  States  have 
already  considered  this  question  and 
established  time  frames.  Neither  the 
statute  nor  the  legislative  history  would 
support  any  Federal  regulation 
interference  in  these  enactments. 

(4)  Subparagraph  (vi)  of  S  31.303(i)(3) 
is  modified  to  require  that  the  judge 
presiding  over  an  initial  probable  cause 
hearing,  and  at  a  violation  hearing, 
determine  on  the  record  that  all  the 
elements  of  a  valid  court  order,  and  the 
full  range  of  GauJt  rights,  have  been 
afforded  the  juvenile  before  any  order  is 
entered  which  results  in  secure 
confinement  The  regulations  also 
require  a  judicial  determination  on  the 
record  that  there  is  no  less  restrictive 
alternative  appropriate  to  the  needs  of 
the  juvenile  and  the  community  before 
an  order  is  entered  authorizing  secure 
placement  either  pending  the  violation 
hearing  or  as  a  disposition  after  a 
determination  that  the  juvenile  violated 
a  valid  court  order.  These  two 
determinations  assure  that  the  court  has 
provided  full  due  process.  Before  a 
juvenile  can  be  placed  in  secure 
detention  based  on  a  finding  of  probable 
cause,  the  judge  must  determine  on  the 
record  that  all  due  processs  rights 
(Gault)  were  afforded  the  juvenile  at  the 
initial  adjudicatory  hearing  which 
resulted  in  the  order  or  at  the  probable 
cause  hearing  itself.  All  the  due  process 
rights  must  be  provided  the  juvenile  at 
the  violation  hearing  and  the  judge  must 
determine  on  the  record  that  these  rights 
were  afforded  the  juvenile  prior  to  or  at 
the  time  of  entering  an  order  authorizing 
a  disposition  of  placement  in  a  secure 
facility. 

The  basis  for  the  requirement  of  a 
judicial  determination  that  there  is  no 
less  restrictive  alternative  appropriate 
to  the  needs  of  the  juvenile  is  based 
upon  both  the  legislative  history  of  the 
valid  court  order  amendment  and 
specific  statutory  language  contained  in 
Section  223(a)(12)(B)  of  the  JJDP  Act.  as 
amended.  As  stated  in  the  supplemental 
views  on  the  Juvenile  Justice 
Amendments  of  1980  fix>m  the  Report  of 
the  House  Committee  on  Education  and 


Labor,  the  purpose  of  the  JJDP  Act  is  "to 
discourage  the  placement  of  juveniles  in 
secure  facilities  unless  there  is  no 
rational  alternative  to  incarceration." 
The  Report  further  states  that  the  intent 
of  the  Act  is  to  provide  sufficient 
resources  and  incentives  to  insure  that 
alternatives  are  available  and  "that 
there  would  be  few,  if  any,  instances 
where  juvenile  status  offenders  or  non- 
offenders would  be  incarcerated." 

(5)  A  new  subparagraph  (vii)  is  added 
to  S  31.303(i](3)  of  the  regulation  to 
provide  that  a  non-offender  such  as  an 
abused,  dependent,  or  neglected  child 
cannot  be  placed  in  a  seciu%  detention 
or  correctional  facility  for  the  violation 
of  a  valid  court  order.  The  House  debate 
on  the  valid  court  order  amendment  and 
the  specific  wording  of  the  amendment 
to  Section  223(a](12](A]  appear  to 
exclude  non-offenders  &x)m  the 
coverage  of  the  amendment.  Further,  we 
are  convinced  by  the  testimony  and 
comments  that  the  potential  harm  to  this 
group  of  children  bom  secure 
incarceration  far  outweighs  any 
foreseeable  need  for  a  court  to  require 
the  sanction  of  a  secure  placement  for  a 
child  who  is  before  the  court  as  a  victim 
rather  than  an  offender. 

The  prohibition  on  placing  non- 
offenders in  secure  facilities  is 
consistent  with  NAC  Standard  3.154, 
which  states  that  juveniles  subject  to  the 
neglect  and  abuse  jurisdiction  of  the 
family  court  should  not  be  placed  in 
detention  or  correctional  facilities. 

Discussion  of  Other  Comments 

The  OJJDP  received  many 
reconunendations  which,  while  serving 
to  add  to  the  protection  of  status 
offenders  subject  to  secure  placement, 
are  matters  which  can  more 
appropriately  be  addressed  by  State 
law.  policy,  and  procedure,  or  which  are 
not  supported  by  the  legislative  history 
of  the  Amendment.  A  brief  explanation 
of  these  recommendations  and  OJJDP's 
rationale  for  not  including  the  proposals 
in  the  final  regulation  follows. 

1.  Recommendation:  At  the  initial 
adjudication  or  other  court  proceeding 
in  which  the  court  order  regulating 
futiu^  conduct  was  entered,  require  that 
the  full  range  of  due  process  ri^ts 
specified  in  In  re  Gault  be  provided  the 
juvenile  status  offender  or,  at  a 
minimum,  that  the  juvenile  have  the 
right  to  counsel  at  the  proceeding. 

OJJDP  Response:  This 
recommendation  is  not  supported  by  the 
legislative  history  of  the  Amendment. 
Had  Congress  Intended  to  restrict  the 
valid  court  order  exception  to  those 
States  which  provide  the  full  range  of 
due  process  rights  at  all  status  offender 
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proceedings  which  result  in  a  court 
order  regulating  conduct,  it  would  have 
done  so  cleariy  and  explicitly. 

Although  many  States  provide  a  right 
to  counsel  for  juveniles  alleged  to  be 
status  offenders,  others  have  not 
extended  the  right  to  counsel  to  non- 
criminal proceedings,  taking  a  narrow 
view  oPthe  Supreme  Court's  holding  in 
In  re  GaulL  OJJDP  takes  the  position 
that  Congress  intended  that  full  due 
process  be  provided  to  the  juvenile  prim' 
to  any  secure  placement  and  has 
provided  in  the  revised  regidation  that 
full  due  process  must  be  provided  at 
either  the  adjudicatory  hearing  or  the 
probable  cause  hearing  in  order  to 
support  a  temporary  detention  pending  a 
violation  hearing  and  at  the  violation 
hearing  itself. 

2.  Recommendation:  The  regulation 
should  aUow  a  "grace  period"  for  the 
detention  of  status  offenders  alleged  to 
have  violated  a  court  order  of  48  or  72 
hours  rather  than  OJJDP's  existing  24 
hour  time  frame. 

OJJDP  Response:  The  24-hour  "grace 
period,"  which  permits  temporary 
custody  of  non-criminal  children  for  up 
to  24  hours,  exclusive  of  non-judicial 
days  (i.e.,  holidays  or  weekends),  has 
been  a  longstanding  policy  of  the  JJDP 
Act  program.  It  is  a  monitoring 
exception  intended  solely  to  provide  for 
investigation,  processing,  and  release  to 
home  or  other  non-secure  alternative.  A 
probable  cause  hearing  involving  readily 
determinable  and  narrow  factual  issues 
or  release  of  the  juvenile  to  a  non-secure 
setting  should  be  possible  within  the  24- 
hour  time  frame. 

3.  Recommendation:  The  term  "court 
of  competent  jurisdiction" 

(5  31.303(i)(3)(iv))  should  be  defined  so 
that  a  juvenile  would  only  be  subject  to 
valid  court  order  violation  proceedings 
before  the  same  judge  in  the  same  court 
in  which  the  order  was  entered. 

OJJDP  Response:  The  regulation  has 
not  been  modified  to  provide  that  the 
juvenile  is  subject  to  valid  court  order 
violation  proceeding  only  before  the 
same  judge  or  the  same  court 
Commentators  generally  disagreed  with 
the  proposal  to  limit  the  proceedings 
before  the  same  judge.  A  different  judge 
may  add  an  element  of  objectivity 
needed  in  a  State  where  the  violation 
hearing  is  the  court's  criminal  contempt 
power.  Further,  in  some  rural 
jurisdictions  there  may  only  be  a  single 
judge  available.  In  either  event,  a 
Federal  regulation  could  never  specify 
which  judge  should  be  used  in  any 
proceeding  without  creating 
unreasonable  problems  for  some 
jurisdictions.  No  basis  in  the  statute  or 
legislative  history  exists  for  either 
position. 


4.  Recommendation:  The  regulation 
should  establish  some  gravity  guidelines 
(i.e..  chronidty  standards)  to  be  used  by 
the  courts  in  determining  whether  the 
behavior  of  the  alleged  violator  is 
sufficiently  serious  to  warrant  a  finding 
of  a  violation  of  a  valid  court  order. 

OJJDP  Response:  This  is  a  matter  for 
the  individual  States  to  consider. 
Congress  clearly  did  not  intend  that 
courts  use  the  valid  court  order 
exception  for  trivial  matters  or  trivial 
violations.  However,  States  are  in  a  far 
better  position  to  establish  appropriate 
guidelines,  court  rules  or  law  to  regulate 
this  type  of  matter.  A  Federal  regulation 
on  such  a  matter  would  only  serve  to 
create  legal  issues  as  States  tried  to 
implement  it  and  conform  State 
substantive  or  procedural  law  to 
subjective  criteria  or  a  Federal 
regulatory  position  urith  no  clear 
statutory  basis. 

5.  Recommendation:  The  regulation 
should  specify  the  type  of  evidence 
necessary  to  initiate  or  prove  that  a 
court  order  has  been  violated. 

OJJDP  Response:  See  response  No.  4. 

6.  Recommendation:  The  regulation 
should  address  the  question  of  who 
would  have  standing  to  allege  a 
violation  of  a  valid  court  order.  To 
safeguard  against  unsupported  and 
insubstantial  allegations,  only  a  person 
directly  aggrieved  by  the  alleged 
violative  conduct  should  be  able  to  bring 
a  violation  petition. 

OJJDP  Response:  See  response  No.  4. 

7.  Recommendation:  The  regulations 
should  mandate  that  in  order  for  a  child 
to  be  foimd  to  have  violated  a  valid 
court  order,  it  must  be  proven  that  the 
behavior  was  intentional,  voluntary, 
and  without  Just  cause. 

OJJDP  Response:  See  response  No.  4. 

8.  Recommendation:  Any  duly 
authorized  officer  of  the  court  acting  on 
behalf  of  a  judge,  should  be  empowered 
to  determine  a  valid  court  order 
violation. 

OJJDP  Response:  The  determination 
of  a  valid  court  order  violation,  to 
support  a  sanction  of  secure  placement 
must  be  the  result  of  a  judicial  and  not 
an  administrative  proceeding.  For 
example,  if  a  referee  in  a  particular 
jurisdiction  has  the  authority  to  assert 
the  court's  jurisdiction  over  a  status 
offender,  hold  a  hearing  on  the  facts, 
determine  the  legal  rights  of  the  parties 
in  a  judiciable  controversy,  and  enter  a 
judgment  and/or  remedy  in  accordance 
with  established  legal  principles,  then  a 
referee  could.  like  a  judge,  be  authorized 
to  order  secure  confinement  of  a 
juvenile  under  the  valid  court  order 
amendment  Also,  refer  to  response  No. 
4. 


9.  Recommendation:  Any  court  order 
violation  on  which  a  subsequent 
disposition  of  incarceration  is  based 
should  bear  "a  reasonable  relationship 
to  the  underlying  status  offense." 

OJJDP  Response:  While  OJJDP 
beUeves  that  the  conduct  required  by  a 
court  order  should  reasonably  relate  to 
the  status  offense  on  which  the 
adjudication  and  order  are  based,  we 
have  concluded  that  this  matter  is  best 
addressed  by  State  law  and  procedure. 
See  response  No.  4. 

10.  Recommendation:  In  deciding  the 
disposition  of  a  juvenile  found  to  have 
violated  a  valid  court  order,  the  judge 
should  be  required  to  find  "beyond  a 
reasonable  doubt"  that  there  is  no  less 
restrictive  alternative  available  than 
secure  confinement 

OJJDP  Response:  The  standard  of 
proof  for  judicial  determinations  or 
dispositions  is  a  matter  of  law  which 
should  be  determined  by  State  law  and 
court  decision.  See  response  No.  4. 

11.  Recommendation:  The  regulations 
should  prohibit  the  commingling  of  those 
persons  found  to  have  violated  a  valid 
court  order  from  juveniles  charged  with 
crimes  or  adjudicated  as  a  juvenile 
criminal-type  offender. 

OJJDP  Response:  There  is  no 
congressional  intent  to  prohibit  such 
commingling  of  these  types  of  offenders 
in  detention  or  correctional  facilities. 
See  discussion  in  No.  12  below. 

12.  Recommendation:  Status  offenders 
found  to  have  violated  a  valid  court 
order  should  never  be  placed  in  adult 
jails  or  lockups. 

OJJDP  Response:  The  Office  agrees 
writh  the  recommendation.  However, 
each  of  the  major  provisions  of  the  Act 
limiting  the  placement  of  juveniles  in 
detention  or  correctional  facilities  has 
its  own  legislative  history  and  thus 
requires  one  to  view  each  provision 
separately.  For  example,  the 
deinstitutionalization  provision  (Section 
223(a)(12)(A)]  requires  full  compUance 
within  five  years  for  participating  States 
and  longstanding  OJJDP  poUcy  allows  a 
24-hour  grace  period  for  the  detention  of 
status  offenders  held  in  a  secure 
detention  or  correctional  facility. 
Further,  the  separation  provision 
(Section  223(a)(13])  requires  immediate 
implementation  by  the  States  and 
allows  no  more  than  haphazard  or 
incidental  contact  between  adults  and 
juveniles  held  in  secure  detention  or 
correctional  facilities.  Finally,  the  jail 
removal  provision  (Section  223(a)(14])' 
requires  full  compliance  within  five 
years  and  provides  for  a  six-hour  grace 
period  for  juvenile  criminal-type 
offenders  to  be  held  in  adult  jails  or 
lockups. 
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Thus,  in  a  specific  jurisdiction,  the 
following  scenario  would  exist  with 
regard  to  the  placement  of  a  valid  court 
order  violator  in  an  adult  jail  or  lockup: 

(a)  For  compliance  purposes  with 
Section  223(a)(12)(A),  the  placement 
would  be  permissible  for  up  to  24  hours 
exclusive  of  non-judicial  days.  However, 
after  that  period,  it  would  be  reported  as 
a  violation  of  this  requirement. 

(b)  For  compliance  purposes  with 
Section  223(a](13),  the  placement  would 
be  permissible  only  if  there  was  no  sight 
or  sound  contact  between  the  subject 
juvenile  and  incarcerated  adults. 

(c)  For  compUance  purposes  with 
Section  223(a)(14],  the  placement  would 
be  in  violation  of  the  jail  removal 
requirement. 

Each  State  monitors  and  reports  on 
compliance  with  each  provision  of  the 
Act  separately.  For  example,  most 
participating  States  have  reached  or 
nearly  reached  the  statutory  time  frame 
for  Section  223(a)(12)(A)  but 
participating  States  are  now  just 
beginning  to  address  the  jail  removal 
provision.  In  summary,  this 
recommendation  did  not  become  part  of 
the  regulations  due  to  the  unique  nature 
of  each  provision. 

13.  Recommendation:  The  OJJDP 
should  establish  within  the  regulations  a 
maximum  number  of  status  offenders 
who  can  be  held  as  valid  court  violators 
in  any  single  jurisdiction. 

OJJDP  Response:  This 
recommendation  finds  no  support  in  the 
legislative  history  and  would  be 
impractical  to  implement.  The  Office 
will,  however,  review  the  use  of  this 
authority  through  individual  State 
monitoring  reports.  If  these  reports 
demonstrate  a  pattern  or  practice  of 
substantial  overuse,  the  situation  would 
be  reported  to  the  Congress  for  possible 
legislative  action.  See  response  No.  4. 

14.  Recommendation:  The  OJPP 
should  regulate  the  maximum  length  of 
secure  confinement  for  a  valid  court 
order  violator,  i.e.,  ten  days  or  until  the 
juvenile  agrees  to  follow  the  order. 

OJJDP  Response:  Aga  in,  the 
recommendation  lacks  a  basis  in 
Congressional  intent.  The  Office  expects 
that  the  States  will  address  this  matter 
through  State  law,  court  rules,  or  policy. 
See  response  No.  4. 

15.  Recommendation:  The  OJJDP 
regulations  should  address  the  time 
limits  on  secure  detention  of  out-of-state 
runaways. 

OJJDP  Response:  This  issue  is  beyond 
the  scope  of  the  valid  court  order 
provision.  The  experience  of  the  States 
has  shovsm  that  there  are  few  instances 
where  the  out-of-state  runaway  needs  to 
be  held  beyond  the  24-hour  grace  period. 
For  those  instances  when  it  is 
necessary,  the  criteria  for  de  minimis 
exceptions  to  full  compUance  with 


Section  223(a)(12)(A)  (See  46  FR  2566- 
2569)  has  a  provision  to  consider  the 
holding  of  out-of-state  runaways  as  an 
exceptional  circumstance  when  such 
holding  meets  specified  criteria.  See 
response  No.  4. 

This  announcement  does  not 
constitute  a  "major"  rule  as  defined  by 
Executive  Order  12291  because  it  does 
not  result  in:  (a)  An  effect  on  the 
economy  of  $100  million  or  more;  (b)  a 
major  increase  in  any  costs  of  prices;  or 
(c)  adverse  effects  on  competition, 
employment  investment,  productivity, 
or  innovation  among  American 
enterprises. 

List  of  Subjects  in  28  CFR  Part  31 

Grant  programs — law.  Juvenile 
delinquency. 

Finally,  because  this  regulation  will 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
no  analyses  of  the  impact  of  these  rules 
on  such  entities  is  required  by  the 
Regulatory  Flexibility  Act  U.S.C.  601,  et 
seq.,  28  CFR  Part  31  is  accordingly 
amended  by  adding  a  new  §  31.303(i)(3) 
to  read  as  follows: 

PART  31— FOfWULA  GRANTS 

§  31.303    Subetfitlv  requirmnents. 

***** 

(i)  •  •  • 

(3)  Valid  Court  Order.  For  the  purpose 
of  determining  whether  a  valid  court 
order  exists  and  a  juvenile  has  been 
found  to  be  in  violation  of  that  valid 
order  all  of  the  following  conditions 
must  be  present  prior  to  secure 
incarceration: 

(i)  The  juvenile  most  have  been 
brought  into  a  court  of  competent 
jurisdiction  and  made  subject  to  an 
order  issued  pursuant  to  proper 
authority.  The  order  must  be  one  which 
regulates  futiire  conduct  of  the  juvenile. 

(ii)  The  court  must  have  entered  a 
judgment  and/or  remedy  in  accord  with 
established  legal  principles  based  on  the 
facts  after  a  hearing  which  observes 
proper  procedures. 

(iii)  The  juvenile  in  question  must 
have  received  adequate  and  fair 
warning  of  the  consequences  of 
violation  of  the  order  at  the  time  it  was 
issued  and  such  warning  must  be 
provided  to  the  jtnrenile  and  to  his 
attorney  and /or  to  his  legal  guardian  in 
writing  and  be  reflected  in  the  court 
record  and  proceedings. 

(iv)  All  judicial  proceedings  related  to 
an  alleged  violation  of  a  valid  court 
order  must  be  held  before  a  court  of 
competent  jurisdiction.  A  juvenile 
accused  of  violating  a  valid  court  order 
may  be  held  in  secure  detention  beyond 
the  24-hour  grace  period  permitted  for  a 
noncriminal  juvenile  offender  under 


OJJDP  monitoring  policy,  only  if:  (A) 
There  has  been  a  judicial  determination, 
based  on  a  hearing  during  the  24-hour 
grace  period,  that  there  is  probable 
cause  to  believe  the  juvenile  violated 
the  court  order;  and  (B)  the  juvenile  has 
a  demonstrable  recent  record  of  willful 
failure  to  appear  at  family  court 
proceedings  or  a  demonstrable  recent 
record  of  violent  conduct  resulting  in 
physical  injury  to  self  or  others.  In  such 
case  the  juvenile  may  be  held  pending  a 
violation  hearing  for  such  period  of  time 
as  is  provided  by  State  law,  but  in  no 
event  should  detention  prior  to  a 
violation  hearing  exceed  72  hours 
exclusive  of  nonjudicial  days.  A  juvenile 
found  in  a  violation  hearing  to  have 
violated  a  court  order  may  be  held  in  a 
secure  detention  or  correctional  facility. 

(v)  Prior  to  and  during  the  violation 
hearing  the  following  full  due  process 
rights  must  be  provided: 

(A)  The  right  to  have  the  charges 
against  the  juvenile  in  writing  served 
upon  him  a  reasonable  time  before  the 
hearing; 

(B)  The  right  to  a  hearing  before  a 
court 

(C)  The  right  to  an  explanation  of  the 
nature  and  consequences  of  the 
proceedings; 

(D)  The  right  to  legal  coimsel,  and  the 
right  to  have  such  counsel  appointed  by 
the  court  ifondigent 

(E)  The  right  to  confront  witnesses; 

(F)  The  right  to  present  witnesses: 

(G)  The  right  to  have  a  transcript  or 
record  of  the  proceedings;  and 

(H)  The  right  of  appeal  to  an 
appropriate  coiut. 

(vi)  In  entering  any  order  that  directs 
or  authorizes  disposition  of  placement  in 
a  seciu%  facility,  the  judge  presiding 
over  an  initial  probable  cause  hearing  or 
violation  hearing  must  determine  on  the 
record  that  all  the  elements  of  a  valid 
court  order  (paragraphs  (i](3).  (i).  (ii), 
(iii)  of  this  section)  and  the  applicable 
due  process  rights  (paragraph  (i)(3),  (v) 
of  this  section)  were  afforded  the 
juvenile  and  the  judge  must  determine 
on  the  record  that  there  is  no  less 
restrictive  alternative  appropriate  to  the 
needs  of  the  juvenile  and  the 
community. 

(vii)  A  non-offender  such  as  a 
dependent  or  neglected  child  cannot  be 
placed  in  secure  detention  or 
correctional  facilities  for  violating  a 
valid  court  order. 
ChariM  A.  Lauer, 

Acting  Administrator,  Office  of  Juvenile 
Justice  and  Delinquency  Prevention. 

(FR  Doc  82-13248  Piled  S-14-82;  848  am] 
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Marine  Mammals: 

National  Oceanic  and  Atmospheric  Administration 
Marine  Safety: 
Federal  Trade  Commission 

Radio: 

Federal  Communications  Commission 
Securities: 
Federal  Reserve  System 

Television: 

Federal  Communications  Commission 
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new  list  our  editbrs  simply  select  subject  terms  from  those  appearing  in  the  edition's  rule  and  proposed  rule 
dociunents  rather  than  perform  the  detailed  analytical  work  which  was  needed  to  produce  the  "Highlights". 

Comments  on  this  hst  may  be  sent  to  Martha  Girard,  Director.  Executive  Agencies  Division  (NFK),  Office  of  the 
Federal  Register,  NARS/GSA,  Washington,  D.C.  20408.  Phone  (202)  523-5240  (not  a  toll  free  number). 
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The 


21231 


21286 


21233 


21268 


21290 


21237 


21352 


21302 


21270 
21288 


21288 


President 

EXECUTIVE  ORDERS 

Overseas  employment  (EO  12362) 

Executive  Agencies 

ACTION 

NOTICES 

Fixed  income  consumer  counseling  program, 

guidelines 

Agricultural  Marlcetlng  Service 

RULES 

Perishable  Agricultural  Commodities  Act; 

regulations  clariRcation 

PROf>OSED  RULES 

Egg  research  and  promotion: 
American  Egg  Board  membership  and  rates  of 
assessment;  recommended  decision,  etc.: 
correction 

Agriculture  Department 

See  Agricultural  Marketing  Service;  Animal  and 
Plant  Health  Inspection  Service;  Farmers  Home 
Administration;  Rural  Electrification 
Administration;  Soil  Conservation  Service. 

Air  Force  Department 

NOTICES 

Active  military  service  and  discharge 
determinations;  civihan  or  contractual  pesonnel: 
OSS  Civilians  in  World  War  II 

Animal  and  Plant  Healtti  Inspection  Service 

RULES 

livestock  and  poultry  quarantine: 
Exotic  Newcastle  disease 

Arts  and  Humanities,  National  Foundation 

NOTICES 

Privacy  Act;  systems  of  records 

Centers  for  Disease  Control 

NOTICES 

Occupational  safety  and  health  field  research 

projects  (NIOSH) 

Civil  Aeronautics  Board 

PROPOSED  RULES 

Small  communities;  essential  air  transportation: 

Overflights 
NOTICES 

Agency  forms  submitted  to  OMB  for  review 
Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
New  York 


Commerce  Department 

See  Minority  Business  Development  Agency; 
National  Oceanic  and  Atmospheric  Administration. 
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21375 


21373 


21290 


21318 


21235 


21468 


21276 


21375 


21291 
21292 

21291 


21304 


Consumer  Product  Safety  Commission 

NOTICES 

Meetings;  Sunshine  Act 

Customs  Service 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership; 
correction 

Defense  Department 

See  Air  Force  Department 

Education  Department 

NOTICES 

Grant  applications  and  proposals;  closing  dates: 
Refugee  children  transition  program 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Schreck  Industries,  Inc.  et  al. 

Energy  Department 

See  Federal  Energy  Regulatory  Commission. 

Farmers  Home  Administration 

RULES 

Farmer  programs  insured  borrower  responsibilities 

and  loan  servicing  options 

Federal  Communications  Commission 

RULES 

Television  broadcasting: 

Low  power  television  broadcasting  and 

translators 
PROPOSED  RULES 
Radio  services,  special: 

Land  mobile  services;  Los  Angeles  Urbanized 

Area;  effective  radiated  power  limitations 

Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act 

Federal  Energy  Regulatory  Commission 

NOTICES 
Hearings,  etc.: 

Alabama-Tennessee  Natural  Gas  Co.  et  aL 

Oklahoma  et  al  v.  Western  Gas  Interstate  Co.  et 

al. 

Prince  William  Electric  Cooperative 

Federal  Housing  Commissioner— Office  of 
Assistant  Secretary  for  Housing 

NOTICES 

Controlled  business  practices;  application  of  anti- 
kickback  provision  of  Real  Estate  Settlement 
Procedures  Act;  withdrawn 


IV 


Federal  Register  /  Vol.  47,  No.  96  /  Tuesday,  May  18,  1982  /  Contents 


21292, 
21294 

21293 
21294 
21293 
21294 
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21238 


21294 
21295 


21295 
21375 


21272 


21241 
21239 

21240 

21274 

21301 
21296 

21296 


21304 


Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.  (2  documents) 

Freight  forwarder  licenses: 
Argus  Shipping  Co. 
International  Express  Co.,  Inc. 
J.  M.  Altieri  Inc. 
J.  R.  Prescott  &  Co.,  Inc. 
Universal  Shipping  Service 

Federal  Reserve  System 

RULES 

Credit  by  brokers  and  dealers  (Regulation  T): 

Letters  of  credit  use  as  required  deposit  for 

borrowed  securities 

NOTICES 
Applications,  etc.: 

Citizens  Bancorp  et  el. 

First  State  Corp.  et  al. 
Bank  holding  companies;  proposed  de  novo 
nonbank  activities: 

Seafirst  Corp.  et  al. 
Meetings;  Sunshine  Act  (2  documents] 

Federal  Trade  Commission 

PROPOSED  RULES 
Prohibited  trade  practices: 

National  Association  of  Scuba  Diving  Schools, 

Inc. 

Food  and  Drug  Administration 

RULES 

Animal  dnigs,  feeds,  and  related  products: 
Byk-Gulden,  Inc.,  sponsor  address  change 

Food  additives: 
Mono-,  di-,  tri-(l-methly-l-phenylethyl)-phenol, 
ethoxylated,  siilfated,  anmionium  salt 

Human  drugs: 
Erjrthromycin  ethylsuccinate  for  oral  suspension 

PROPOSED  RtJLES 

Human  drugs: 
Hormone-containing  drug  products  (OTC) 
topically  applied;  advance  notice;  correction 

NOTICES 

Human  drugs: 
Cough,  cold,  or  allergy  prescription  products; 
withdrawn 

Ophthalmic  combination  dnigs  containing  steroid 
and  anti-infective(8);  drug  efficacy  study 
implementation 

Meetings: 
Consumer  information  exchange 

Health  and  Human  Services  Departnfent 

See  Centers  for  Disease  Control;  F'  od  and  Drug 
Administration;  National  Institutes  of  Health; 
Public  Health  Service. 


Interior  Department 

See  also  Land  Management  Bureau;  National  Park 
Service;  Surface  Mining  Reclamation  and 
Enforcement  Office. 
NOTICES 

Land  and  water  conservation  fund.  Federal  portion; 
policy  for  use;  final  policy  statement:  correction 


Interstate  Commerce  Commission 

NOTICES 

Freight  forwarders: 

21316  Released  rate  applications 
Motor  carriers: 

21307  Finance  applications 

21307  Long  and  short  haul  applications  for  relief 

21310,  Permanent  authority  applications  (2  documents) 

21315 

Rail  carriers;  contract  tariff  exemptions: 

21317  Chicago  &  North  Western  Transportation  Co. 
21317  Seaboard  Coast  Line  Railroad  Co. 

21317  Western  Pacific  Raihtiad  Co. 

Justice  Department 

See  National  Institute  of  Justice. 

Labor  Department 

See  also  Employment  and  Training  Administration: 
Mine  Safety  and  Health  Administration: 
Occupational  Safety  and  Health  Administration: 
Pension  and  Welfare  Benefit  Programs  Office. 

NOTICES 
21319     Woricer's  Compensation  Programs  beneficiaries; 
computer  matching  project  report 

Land  Management  Bureau 

NOTICES 
21305     Agency  forms  submitted  to  0MB  for  review 
Environmental  statements;  availability,  etc.: 
21305        Sierra  Planning  Unit,  Folsom  Resource  Area, 
Bidcersfield  District,  Calif.;  proposed  livestock 
grazing  management 

Management  and  Budget  Office 

NOTICES 

21450     Budget  rescissions  and  deferrals;  cumulative  report 
21362     Comparability  of  statistics  on  business  size;  new 
statistical  standard 

Mine  Safety  and  Healtti  Administration 

NOTICES 

Petitions  for  mandatory  safety  standard 

modifications: 
21321         CF&I  Steel  Corp. 
21323        Consolidation  Coal  Co. 
21321        Johns  Manville  Sales  Corp.  et  al. 
21323        Plateau  Mining  Co. 

21323  Quarto  Mining  Co. 

21324  St.  Cloud  Mining  Co. 
21324        Union  Carbide  Corp. 

Minority  Business  Development  Agency 

NOTICES 

Financial  assistance  application  announcements: 
21289        California 

National  Institute  of  Justice 

NOTICES 

Grants  solicitation,  competitive  research: 

21318  Police  order-maintenance  function 

21318        Victim  assistance  service  delivery  programs 
evaluation 

National  institutes  of  Health 

NOTICES 
Meetings: 

21303        Allergy  and  Infectious  Diseases  National 
Advisory  Council 
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21303 

21303 
21302 


21256 
21256 
21248 

21279 

21289 
21289 

21289 
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21306 
21305 

21305 


21375 


21269 


21355 
21356 
21358 
21358 
21360 
21361 
21376 


21325 


21325 


Beta-Blocker  Trials  for  Post-MI  Patients. 

implications;  workshop 

President's  Cancer  Panel 

Sickle  Cell  Disease  Advisory  Committee 

National  Oceanic  and  Atmospheric 
Administration 

iUL£S 

Fishery  conservation  and  management: 

Ocean  salmon  off  coasts  of  Calif.,  Oreg.,  and 
I    Wash.;  emergency  interim  rule  and  request  for 
'    comments 

Spiny  lobster.  Gulf  of  Mexico  and  South  Atlantic; 
I    emergency  interim  rule  extension 
JMarine  mammals: 

Small  numbers  of  non-depleted  marine  mammals; 

authorization  of  incidental  taking  upon  request 
MtOPOSED  RULES 
Vishery  conservation  and  management: 

Gulf  of  Mexico  and  South  Atlantic  coastal 

migratory  pelagic  resources 


1,  migrat 
JNOnCES 


Meetings: 
Emergency  striped  bass  study 
New  England  and  Mid-AUantic  Fishery 
Management  Councils 
Salmon  and  Steelhead  Conservation  and 
Enhancement  Act  of  1980,  implementation 
Western  Pacific  Fishery  Management  Council 

National  Paric  Service 

NOTICES 

Historic  Places  National  Register  pending 
nominations: 

Arizona  et  al. 

Massachusetts 
Meetings: 

Cape  Cod  National  Seashore  Advisory 

Commission 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Radioactive  material  packaging  and  transportation: 

General  license  for  shipment  in  packages 

approved  for  use  by  another  person; 
I    recordkeeping  requirements 
Notices  . 
Applications,  etc.: 

Arkeinsas  Power  &  Light  Co. 

Baltimore  Gas  &  Electric  Co. 

Consumers  Power  Co. 

Florida  Power  &  Light  Co. 

Vermont  Yankee  Nuclear  Power  Corp. 

Wisconsin  Public  Service  Corp.  et  al. 
Meetings;  Sunshine  Act 

Occupational  Safety  and  Healtti  Administration 

NOTICES 

Meetings: 

Occupational  Safety  and  Health  Federal 

Advisory  Council;  postponement 
State  plans;  standards  approval,  etc.: 

Maryland 


Pension  and  Welfare  Benefit  Programs  Office 

RULES 

Fiduciary  responsibility: 
21241         Plan  assets  and  trust  establishment 

NOTICES 

Employee  benefit  plans;  class  exemptions: 
21325        Mortgage  pool  investment  trusts 
21331         Residential  mortgage  financing  arrangements 

Employee  benefit  plans;  prohibited  transaction 

exemptions: 

21344  Alco  Standard  Corp. 

21347  Contit)!  Data  Retirement  Plan 

21348  Jeff  Dell  Pension  &  Employee  Benefit  Plans  & 
Trust 

21351         Jim  D.  Owen.  Pension  Plan  Trust 

21340  Kinco,  Inc. 

21345  Massachusetts  State  Carpenters  Pension  Fund 
21339        Michael  Merkley  Ranch.  Ina 

21341  Retail  Clerks  Local  212  Western  New  York 
Pension  Plan 

21342  Westinghouse  Electric  Corp. 

Personnel  Management  Office 

PROPOSED  RULES 
Excepted  services: 

21267  Schedule  B;  appointment  authority  for 
professional  and  administrative  career  positions; 
correction  and  republication 

Postal  Service 

RULES 
21248     Freedom  of  Information  Act;  implementation; 
disclosure  of  listings  of  employees  at  postal 
faciUties;  correction 

President's  Economic  PoRcy  Advisory  Board 

NOTICES 
21363     Meeting 

Public  Healtii  Service 

NOTICES 
Meetings: 

21302  National  Toxicology  Program;  Scientific 
Counselors  Board 

National  toxicology  program: 

21303  C.I.  acid  red  14,  guar  gimi.  and  tara  gum.  cancer 
bioassay  reports;  availability 

Rural  Electrification  Administration 

PROPOSED  RULES 
Telephone  borrowers: 

21268  Preloan  procedures  for  rural  telephone 
cooperatives  and  telephone  loan  applicants,  and 
loans  for  telephone  system  improvements  and 
extensions;  "file  with"  (Bulletins  320-1,  320-4, 
and  320-14) 

NOTICES 

Environmental  statements;  availability,  etc.: 
21287        East  Kentucky  Power  Cooperative 

Small  Business  Administration 

NOTICES 

Applications,  etc.: 
21372        White  River  Capital  Corp. 

Disaster  loan  areas: 
21372        California 
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21372     Minority  small  business  and  capital  ownership 
development  assistance;  minority  group 
consideration;  Asian  Indian  Americans 


Soil  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Bimcombe  Coimty  Schools  Flood  Prevention, 
Land  Drainage  and  Critical  Area  Treatment, 
RC&D  measure,  N.C. 
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21435 
21404 

21274 
21442 


Surface  RAining  Reclamation  and  Enforcement 
Office 

RULES 

Abandoned  mine  land  reclamation  program;  plan 
submissions: 

Kentucky 
Permanent  program  submission;  various  States: 

Kentucky 
PROPOSED  RULES 

Abandoned  mine  land  reclamation  program;  plan 
submissions: 

Crow  Tribe 
Permanent  and  interim  regulatory  programs: 

Coal  exploration  permit  requirements  and 

performance  standards 


Synttietic  Fuels  Corporation 

NOTICES 
21363     Conduct  standards;  interim  policy 

Treasury  Department 

See  Customs  Service. 
NOTICES 

Notes,  Treasury: 
21373        S-1984  series 
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Presidential  Documents 


Title  3— 

The  President 


Executive  Order  12362  of  May  12,  1962 
Overseas  Employment 


[FR  Doii.  82-13686 
FUed  5-17-82:  10:32  am] 
Billing  code  3195-01-M 


By  the  authority  vested  in  me  as  President  of  the  United  States  of  America  by 
Sections  3301  and  3302  of  Title  5  and  Section  301  of  Title  3  of  the  United  States 
Code,  and  in  order  to  permit  certain  overseas  employees  to  acquire  competi- 
tive status  upon  returning  to  the  United  States,  it  is  hereby  ordered  as  follows: 

Section  1.  A  United  States  citizen  who  is  a  family  member  of  a  civilian 
employee  or  of  a  member  of  a  uniformed  service  and  who  has  completed  a 
total  of  24  months  of  fully  satisfactory  service  under  one  or  more  overseas 
appointments  in  the  excepted  or  competitive  civil  service,  may  be  appointed 
noncompetitively  to  a  competitive  service  position  in  the  Executive  branch 
within  the  United  States  (including  Guam,  Puerto  Rico  and  the  Virgin  Islands) 
if  he  or  she  meets  the  qualifications  and  other  requirements  established  by  the 
Director  of  the  Office  of  Personnel  Management  and  the  provisions  of  this 
Order. 

Sec.  2.  In  order  to  be  eligible  for  noncompetitive  appointment  to  positions 
within  the  United  States  under  this  authority,  such  an  individual  must: 

(a)  have  been  appointed  to  an  overseas  position  or  positions  while  residing  in 
the  overseas  area  under  local  hire  procedures  approved  by  the  Director  of  the 
Office  of  Personnel  Management; 

(b)  have  completed  24  months  of  overseas  service  in  an  appropriated  fund 
position  after  January  1. 1980  within  a  ten  year  period  from  the  date  of  initial 
appointment; 

(c)  have  received  a  satisfactory  or  better  performance  rating  for  such  overseas 
service; 

(d)  have  been  a  family  member  of  a  civilian  employee  or  of  a  member  of  a 
imiformed  service  (the  civilian  or  uniformed  sponsor]  while  serving  in  the 
overseas  position  or  positions; 

(e)  have  accomparued  the  civilian  or  uniformed  sponsor  on  official  assignment 
to  an  overseas  post  of  duty  while  serving  in  the  overseas  position  or  positions; 
and 

(f)  exercise  the  eligibility  for  noncompetitive  appointment  within  two  years  of 
returning  to  the  United  States. 

Sec.  3.  The  Director  of  the  Office  of  Personnel  Management  shall  prescribe 
such  regulations  as  may  be  necessary  to  implement  this  Order,  including 
uniform  local  hire  procedures  to  assure  merit  selection  of  overseas  employees. 

Sec.  4.  To  the  extent  there  is  any  conflict  between  this  Order  and  Civil  Service 
Rule  8.2  (5  CFR  8.2],  the  provisions  of  this  Order  shall  control. 


a 
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THE  WHITE  HOUSE, 
May  12,  1982. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  Is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER   issue  of  each 
month. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  46  and  47 

Clarification  of  Regulations  Under  ttie 
Perishable  Agricultural  Commodities 
Act 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Agriculhiral  Marketing 
Sevice  amends  its  regulations  relating  to 
perishable  agricultural  commodities 
received,  shipped,  sold,  offered  to  be 
sold  in  interstate  and  foreign  commerce. 
7  CFR  46.2  is  amended  to  reflect  the 
increased  exemption  used  to  determine 
license  responsibility  for  retailers  and 
frozen  food  brokers  as  required  by  the 
statut(Ny  amendment  effectuated  by 
Pub.  L.  97-98— December  22. 1981.  7  CFR 
46.45  is  amended  to  clarify  the  schedule 
for  informal  disposition  of 
misrepresentation  violations,  and  to 
allow  the  purging  of  cumulative  records 
of  misrepresentation  violations  which 
were  informally  resolved  and  which  are 
more  than  three  (3)  years  old  and  are 
not  involved  in  a  formal  disciplinary 
action.  7  CFR  47.15  and  47.20  are 
amended  to  reflect  the  increased 
monetary  level  necessary  to  "trigger"  an 
oral  hearing  as  required  by  the  statutory 
amendment  effectuated  by  Pub.  L  97- 
98— December  22, 1981. 
EFFECTIVE  DATE:  May  18, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Michael  D.  Price,  Assistant  Chief, 
Regulatory  Branch,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  Washington.  D.C. 
20250,  Wione  (202)  447-4180. 
SUPPLEMENTARY  INFORMATION:  These 
fmal  actions  have  been  reviewed  under 
Secretary's  Memorandum  1512-1  and 
Executive  Order  12291  and  have  not 


been  classified  as  major  because  they 
do  not  meet  any  of  the  three  criteria 
identified  imder  the  Executive  Order. 
These  actions  will  not  have  an  annual 
effect  on  iite  economy  of  $100  million  or 
more  nor  will  they  have  a  major 
increase  in  costs  of  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  govenunent 
agencies,  or  geographic  regions.  These 
actions  will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  irmovation,  or 
on  the  ability  of  United  States  based 
enterprises  to  compete  with  foreign 
based  enterprises  in  domestic  or  export 
markets.  This  rule  has  also  been 
reviewed  with  regard  to  the 
requirements  of  Pub.  L  96-354.  William 
Manley,  Administrator,  Agricultural 
Marketing  Service,  has  certified  that 
these  rules  do  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

The  Perishable  Agricultural 
Commodities  Act  (PACA)  was  enacted 
by  Congress,  in  1930,  to  curb  abuses  in 
the  marketing  of  perishable  agricultural 
conunodities  in  interstate  and  foreign 
commerce.  The  Act  establishes  a  code 
of  fair  trade  and  provides  for  the 
enforcement  of  contracts.  The  law  is 
enforced  through  a  system  of  licensing. 
Commission  merchants,  dealers  and 
brokers  are  required  to  be  licensed. 

Exemption  From  Regulation 

Retailers  and  certain  frozen  food 
brokers  are  classified  as  dealers  but 
receive  an  exemption  from  the  licensing 
requirements  based  on  the  invoice  cost 
of  perishable  commodities,  in  the  case  of 
retailers,  or  value  of  perishable 
commodities  handled,  in  the  case  of 
frozen  food  brokers,  in  a  calendar  year. 
This  exemption  was  previously 
established  by  statute  at  $200,000  per 
calendar  year.  On  December  22, 1981, 
the  statute  was  amended  by  Public  Law 
97-98,  to  increase  the  exemption  level  to 
$230,000  per  calendar  year.  The 
regulations  are  therefore,  amended  to 
reflect  this  change. 

Misrepresentation  Violations 

On  April  15, 1981,  the  regulations  that 
implement  the  statutory  provision 
relating  to  the  informal  resolution  of 
misrepresentation  violations  were 
amended  to  clarify  the  procedure  to  be 
followed.  A  continuing  review  of  the 
procedures  indicates  that  further 


clarification  is  needed  in  order  to  fully 
inform  the  industry  as  to  procedures 
which  are  to  be  followed  in  dealing  with 
such  violations. 

First,  there  is  found  a  need  for 
clarifying  the  schedule  for  informal 
disposition  of  violations  to  reflect  that 
the  option  of  informal  settlement  is  not 
restricted  to  a  specific  number  of 
violations.  Although  the  chart  in  the 
regulations  lists  seven  violations,  it  is 
intended  that  informal  settlement  be 
considered  if  there  are  additional 
violations.  The  regulations  are. 
therefore,  amended  to  reflect  this. 

Second,  there  is  need  to  amend  the 
regulations  with  regard  to  the  length  of 
time  that  records  of  misrepresentation 
violations  should  betnaintained. 

Records  of  misrepresentation,  under 
the  current  regulations,  are  purged  if 
there  are  no  further  violations  in  the 
twenty-four  (24)  months  period 
immediately  following  the  most  recent 
violation.  However,  if  there  never  was  a 
twenty-four  (24)  months  period  entirely 
free  of  any  violations,  then  the  record  of 
such  violations  was  maintained 
indefinitely.  It  has  now  been  determined 
that  this  history  is  not  necessary.  The 
regulations  are  therefore  eimended  to 
reflect  that  records  of  misrepresentation 
violations  more  than  thirty-six  (38) 
months  old  will  no  longer  be  maintained 
unless  they  have  been  incorporated  into 
a  formal  administrative  action  before 
the  end  of  the  thirty-six  (36)  months 
period. 

Jurisdictional  Amount  for  Oral  Hearings 

Oral  hearings  are  made  available  to 
parties,  in  formal  reparation  proceedings 
under  the  PACA,  when  the  amount 
prayed  for  in  the  complaint  or 
counterclaim  reaches  a  specific 
monetary  level,  or  a  special  need  for  a 
hearing  is  shown.  This  monetary  level 
had  been  established  at  $3,000. 
However,  the  amount  necessary  to 
trigger  an  oral  hearing  was  increased  to 
$15,000  by  Pub.  L.  97-98.  All  requests  for 
oral  hearings  after  December  22, 1981, 
must  meet  the  new  guidelines.  The 
regulations  are  therefore  amended  to 
reflect  this  change. 

List  of  Subjects  in  7  CFR  ParU  46  and  47 

Agricultiu-al  commodities, 
Administrative  practice  and  procedure. 

Inasmuch  as  the  amendments  are 
either  mandated  by  statute  or 
procedural  in  nature,  it  is  impracticable 
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and  contrary  to  the  public  interest  to 
give  preliminary  notice,  engage  in  public 
rule-making,  and  postpone  the  effective 
date  until  thirty  (30)  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553).  Therefore,  7  CFR  Parts  46 
and  47  are  amended  as  follows: 

PART  46— REGULATIONS  (OTHER 
THAN  RULES  OF  PRACTICE)  UNDER 
THE  PERISHABLE  AGRICULTURAL 
COMMODITIES  ACT,  1930 


Informal  disposition  of 
misrepresentation  violations  is  not 
limited  to  seven  occurrences  and  will  be 
considered  for  further  violations. 


$46^    [AiMfMtod] 

1.  7  CFR  46.2  is  amended  by  revising 
paragraphs  (m](2]  and  (n)  to  read  as 
follows: 


(m)  "Dealer"  means  any  person 
engaged  in  the  business  of  buying  or 
selling  produce  in  wholesale  or  jobbing 
quantities  in  commerce  and  includes: 

(2)  Retailers,  when  the  invoice  cost  of 
all  purchases  of  produce  exceeds 
$230,000  during  a  calendar  year.  In 
computing  dollar  volume,  all  purchases 
of  &esh  and  frozen  huits  and  vegetables 
are  to  be  counted,  without  regard  to 
quEintity  involved  in  a  transaction  or 
whether  the  transaction  was  intrastate, 

interstate  or  foreign  commerce; 

***** 

(n)  "Broker"  means  any  person 
engaged  in  the  business  of  negotiating 
sales  and  purchases  of  produce  in 
commerce  for  or  on  behalf  of  the  vendor 
or  the  purchaser,  respectively,  except 
that  no  person  shall  be  deemed  to  be  a 
"broker"  within  the  meaning  of  the  Act 
if  such  person  is  an  independent  agent 
negotiating  sales  for  or  on  behalf  of  the 
vendor  and  if  the  only  sales  of  such 
commodities  negotiated  by  such  person 
are  sales  of  frozen  fruits  and  vegetables 
having  an  invoice  value  not  in  excess  of 
$230,000  in  any  calendar  year. 

946.45    [AiMncM] 

2.  7  CFR  46.45  is  amended  by  revising 
paragraphs  (c)(l](iii),  (d}(2),  and  (e)(6)  to 
read  as  follows: 


(€)••• 
(1)  *    *    * 

(ill)  The  schedule  for  informal 
disposition  is  as  follows: 
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(d)  Cumulative  Record.  A  cimiulative 
record  of  licensee's  misrepresentation 
violations  will  be  maintained  with  the 
following  limitations: 

(2)  The  record  of  violations  not 
involved  in  formal  proceedings  will  be 
expunged  if  there' are  no  violations 
during  a  twenty-four  (24)  month  period 
from  the  date  of  the  most  recent 
violation,  or  after  thirty-six  (36)  months 
from  the  date  of  said  violation,  unless  it 
was  made  a  part  of  a  formal  disciplinary 
complaint. 
***** 

(e)  Summary  of  Procedure. 

***** 

(0)  Use  of  record  of  misrepresentation. 
A  cumulative  record  of 
misrepresentation  is  maintained.  It  is 
used  as  a  basis  for  determining  whether 
a  warning  letter  should  be  considered, 
and,  if  so,  the  amount  of  monetary 
penalty  which  is  appropriate,  or  whether 
there  is  cause  for  instituting  a  formal 
disciplinary  proceeding  seeking 
suspension  or  revocation  of  the 
violator's  license.  But  after  payment  of  a 
monetary  penalty  or  after  two  years 
from  the  date  of  the  last  violation,  no 
formal  disciplinary  use  can  be  made  of 
the  previous  record  of  violation.  The 
record  of  misrepresentation  shall  be 
erased  if  there  are  no  further  violations 
in  the  twenty-four  (24)  month  period 
immediately  following  the  most  recent 
violation,  or  after  36  months  from  the 
date  of  each  indiAndual  violation  unless 
it  is  involved  in  formal  disciplinary 
proceedings. 

PART  47— RULES  OF  PRACTICE 
UNDER  THE  PERISHABLE 
AGRICULTURAL  COMMODITIES  ACT 

3.  7  CFR  47.15(a)  is  revised  to  read  as 
follows: 

947.15    Oral  hMring  b«for*  ttw  MwnliMr. 
(a)  When  pennisaible.  (1)  Where  the 

amotmt  of  the  damages  claimed,  either 
in  the  complaint  or  in  the  counterclaim, 
does  not  exceed  $15,000  an  oral  bearing 
shall  not  be  held,  unless  deemed 
necessary  or  desirable  by  the  Division 
or  unless  granted  by  the  examiner  upon 
application  of  complainant  or 
respondent  setting  forth  the  peculiar 
circumstances  making  an  oral  hearing 
necessary  for  a  proper  presentation  of 
the  case.  In  lieu  of  an  oral  hearing  in  any 
proceeding  where  the  amount  of 


damages  claimed  does  not  exceed 
$15,000  the  proceeding  shall  be  decided 
upon  a  record  formed  under  the 
shortened  procedure  provided  in  §  47.20. 

(2)  Where  the  amount  of  damages 
claimed,  either  in  the  complaint  or  in  the 
counterclaim,  is  in  excess  of  $15,000,  the 
procedure  provided  in  this  section 
(except  as  provided  in  9  47.20(b)(2)) . 
shall  be  appUcable. 

4rf  GFR  47.20  is  amended  by  revising 
(b)  (1)  and  (2)  to  read  as  follows: 

S  ^7M    Shortorwd  proc^durs. 

***** 

(b)  When  applicable— {!)  Where 
damages  claimed  do  not  exceed  $15,000. 
The  shortened  procedure  provided  for  in 
this  section  shall  (except  as  provided  in 
9  47.15(a))  be  used  in  all  reparation 
proceedings  in  which  the  amount  of 
damages  claimed,  either  in  the 
complaint  or  in  the  coimterclaim,  does 
not  exceed  $15,000. 

(2)  Where  damages  claimed  exceed 
$15,000.  In  any  proceeding  in  which  the 
amount  of  dtunages  claimed,  either  in 
the  complaint  or  in.  the  counterclaim,  is 
greater  than  $15,000,  the  examiner, 
whenever  he  is  of  the  opinion  that  proof 
may  be  fairly  and  adequately  presented 
by  use  of  the  shortened  procedure 
provided  for  in  this  section,  shall  suggest 
to  the  parties  that  they  consent  to  the 
use  of  such  procedure.  Parties  are  free  to 
consent  to  such  procedure  if  they 
choose,  and  declination  of  consent  will 
not  affect  or  prejudice  the  rights  or 
interests  of  any  party.  A  party,  if  he  has 
not  waived  oral  hearing,  may  consent  to 
the  use  of  the  shortened  procedure  on 
the  condition  that  depositions  rather 
than  affidavits  be  used.  In  such  case,  if 
the  other  party  agrees,  deposition  shall 
be  required  to  be  filed  in  Ueu  of  verified 
statements.  If  any  party  who  has  not 
waived  oral  hearing  does  not  consent  to 
the  use  of  the  shortened  procedure,  the 
proceeding  will  be  set  for  oral  hearing. 
The  suggestion  that  the  shortened 
procedure  be  used  need  not  originate 
with  the  examiner.  Any  party  may 
address  a  request  to  the  examiner 
asking  that  the  shortened  procedure  be 
used. 

Done  at  Washington.  D.C  on  May  13, 1882. 

WOlkin  T.  Manlay. 

Deputy  Administrator,  Marketing  Program 
Operations. 
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Farntars  Home  Administration 

7  CFR  Parts  1924, 1941, 1943,  and  1945 

Farmer  Programs  Insured  Borrower 
ResponsitMinies  and  Loan  Servicing 
Options 

AGENCY:  Fanners  Home  Administration, 

USDA. 

action:  Final  rule. 

summary:  The  Fanners  Home 
Administration  (FmHA)  amends  its 
regulation  for  supervision  and  servicing 
of  Farmer  Program  insured  bonx)wers. 
Form  FmHA  1924-14,  "Farmer  Program 
Bon-ower  Responsibilities,"  will  be  used 
to  explain  borrowers'  loan  . 
responsibilities  and  available  servicing 
options  and  will  be  given  to  all 
applicants/borrowers  during  the  process 
of  loan  making. 

Circumstances  creating  the  need  for 
this  amendment  are  cited  in  recent 
OfHce  of  Inspector  General  (OIG)  audits 
indicating  that  many  FmHA  Farmer 
Programs  insured  borrowers  do  not 
understand  their  loan  responsibilities. 
Also,  it  is  FmHA  policy  to  discuss 
conditions  for  consolidation, 
reamortizing,  rescheduling  and  deferring 
payments  of  loans  with  applicants/ 
borrowers;  however,  there  is  no  formal 
document  notifying  the  apphcant/ 
borrower  of  these  available  FmHA 
servicing  options. 

The  intended  effect  of  this  action  is  to 
make  sure  that  the  conditions  for 
consolidation,  reamortizing, 
rescheduling  and  deferring  payments  of 
existing  loans  are  explained  to 
applicants/borrowers  and,  furthermore, 
to  educate  the  applicant/borrower  about 
loan  responsibilities,  resulting  in  better 
servicing  of  loan  accounts. 
EFFECTIVE  DATE:  May  18, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  A.  Veldon  Hall,  Loan  Officer, 
Fanner  Programs,  Emergency  Loan 
Division,  Farmers  Home  Administration 
(FmHA),  Room  5344,  South  Agriculture 
Building.  Washington,  DC  20250, 
telephone:  (202)  382-1652,  or  Mr.  George 
T.  Moore,  Acting  Director,  Farm  Real 
Estate  and  Production  Division,  FmHA, 
Room  5322,  South  Agricidture  Building, 
14th  and  Independence  Avenue,  SW, 
Washington,  D.C.  20250,  (202)  447-5352. 
SUPPLEMENTARY  INFORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procediu^s  estabhshed  in    * 
Secretary's  Memorandum  No.  1512-1 
which  implements  Executive  Order 
12291,  and  has  been  determined  to  be 
non-major  because  there  is  not  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  a  major  increase  in 
costs  or  prices  for  consumers,  individual 


industries.  Federal  State  or  local 
government  agencies,  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  action  does  not  directly  affect 
any  FmHA  programs  or  projects  that  are 
subject  to  A-95  Clearinghouse  review. 

C3DA  program  nimibers  and  titles  are 
Usted  as  follows: 
10.404    Emergency  Loans 

10.406  Farm  Operating  Loans 

10.407  Farm  Ownership  Loans 

10.408  Grazing  Association  Loans 

10.409  Irrigation,  Drainage,  and  other 
Soil  and  Water  Conservation  Loans 

10.416    Soil  and  Water  Loans 
10.428    Economic  Emergency  Loans 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1901, 
Subpart  G,  "Environmental  Impact 
Statement".  It  is  the  determination  of 
FmHA  that  the  proposed  action  does  not 
constitute  i  major  Federal  action 
significandy  affecting  the  quaHty  of  the 
human  environment  and  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969,  Pub.  L  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Need  for  Governmental  Action 

Sections  1951.33  and  1951.40  of  Part 
1951,  Subpart  A  of  this  chapter  gives 
FmHA  authority  to  defer,  consolidate, 
reamortize  and  reschedule  Farmer 
Program  insured  loans  when 
circumstances  occur  that  will  not  permit 
borrowers  to  pay  as  scheduled  or  to 
refinance  their  loans.  The  present  policy 
in  Farmer  Programs  is  for  Coimty 
Supervisors  to  discuss  these  options 
with  the  borrowers  when  circiunstances 
warrant  taking  one  of  the  actions. 
However,  there  is  no  formal  document 
notifying  appUcants/borrowers  of  these 
options  or  mandatory  language  in  FmHA 
procedure  that  requires  the  County 
Supervisor  to  discuss  these  options  with 
apphcants/borrowers.  Thus,  FMHA 
decided  to  adopt  such  a  document, 
which  new  borrowers  or  existing 
borrowers  receiving  another  loan  will  be 
required  to  sign  during  the  preparation 
and  revision  of  Form  FmHA  431-2, 
"Farm  and  Home  Plan." 

Part  1924,  Subpart  B,  of  this  chapter, 
"Management  Assistance  to  Borrowers," 
requires  County  Supervisors  to  provide 
credit  counseling  to  all  FmHA 
borrowers.  Part  1910,  Subpart  A  of  this 
chapter  "Receiving  and  Processing 
Applications,"  requires  the  Coimty 
Supervisors  to  discuss  and  explain 
applicant/borrower  loan 


responsibilities.  Therefore,  action  was 
taken  to  provide  the  County  Supervisors 
with  a  formal  instrument  for  effectively 
meeting  these  objectives. 

A  proposed  rule  was  published  in  the 
Federal  Register  (46  FR  54751)  on 
November  4, 1981.  That  rule  provided  for 
a  60-day  conunent  period  through 
January  4, 1982.  Comments  on  the 
proposed  rule  were  received  from  one 
concerned  group,  Center  For  Rural 
Affairs.  Aldiough  Form  FmHA  1924-14. 
"Farmer  Program  Borrower 
Responsibilities,"  was  inadvertendy 
reproduced  for  distribution,  FmHA's 
review  of  these  comments  and 
suggestions  received  during  the 
proposed  rule  making  comment  period 
resulted  in  minor  changes  of  Form 
FmHA  1924-14  making  it  more 
understandable.  The  present  inventory 
of  Form  FmHA  1924-14  will  be 
distributed  for  use  until  exhausted,  at 
which  time  the  revised  version  reflecting 
FmHA's  consideration  of  the  comments 
received  will  be  distributed. 

The  following  is  a  discussion  of  the 
conunents  received. 

(1)  The  Center  For  Rural  Affairs 
commented  that  Form  FmHA  1924-14. 
"Farmer  Program  Borrower 
Responsibilities,"  is  misleading  to  the 
borrowers. 

We  disagree  because  it  is  the  intent  of 
Form  FmHA  1924-14  to  call  attention  to 
FmHA  borrowers  of  certain  of  their 
responsibihties,  including  that  of        < 
inquiring  about  avaUable  FmHA  loan 
servicing  options,  which  are 
consoUdation,  reamortizing, 
rescheduling  and  deferring  payments  of 
existing  loans.  However,  we  do  agree 
that  the  subtitie  for  addressing  the 
available  FmHA  loan  servicing  options, 
"Additional  Information,"  needs 
improvement,  and  therefore,  have 
changed  it  to  read  "Available  FmHA 
Loan  Servicing  Options,"  and  made 
other  minor  changes  which  are  more 
appropriate  for  highlighting  FmHA 
borrower's  responsibilities. 

(2)  They  also  felt  that  Form  FmHA 
1924-14  was  too  brief,  and  would  not  be 
readily  understood  by  FmHA  borrowers; 
and  that  it  does  not  expliddy  provide 
information  which  borrowers  can  )ceep 
in  their  records. 

We  believe  this  charge  is  not  well 
founded.  The  purpose  of  Form  FmHA 
1924-14  is  to  notify  FmHA  borrowers  of 
their  responsibilities  and  available 
FmHA  loan  servicing  options  through 
the  authorities  of  the  Farmer  Programs. 
Further  detail  in  the  form  would  not  be 
appropriate.  The  change  in  the  subtide 
and  other  minor  modifications  to  Fonn 
FmHA  1924-14  should  adequately 
clarify  this  concern. 
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(3)  The  Center  For  Rual  Affairs  also 
commented  that  the  local  FmHA  County 
and  District  Offices  have  not  understood 
FmHA  Instructions  which  implement 
Farmer  Programs  "deferral/moratorium 
servicing  options"  and  that  the  use  of 
Form  FmHA  1924-14  will  only  partially 
correct  such  misunderstandings. 

We  do  not  agree.  Current  Farmer 
Programs  loan  servicing  regulations  do 
not  even  use  the  term  "moratorium." 
However,  these  regulations  do  provide 
for  deferrals  of  principal  and  interest 
payments  for  up  to  three  years.  This  has 
the  same  effect  as  a  moratorium  on 
payments.  Also,  the  FmHA  borrower 
and  County  Supervisor  will  now  be 
signing  Form  FmHA  1924-14,  which 
provides  clear  and  adequate  information 
to  the  borrower  concerning  the  available 
FmHA  deferral  servicing  option.  We 
believe  the  recommended  statement 
signed  by  both  the  County  Supervisor 
and  borrower  will  adequately  inform 
and  correct  any  problem  relative  to  use 
of  deferrals. 

(4)  The  Center  for  Rural  Affairs  also 
commented  on  a  change  recently  made 
to  FmHA  Instruction  1960-A,  "Special 
Servicing  of  Delinquent  and  Problem 
Case  FmHA  Farm  Borrowers."  Their 
comments  on  that  revision  were  dated 
well  after  the  comment  period  for  the 
change  had  expired.  Nevertheless,  we 
will  discuss  them  briefly.  The  Center 
suggested  that  FmHA  Guide  Letter  1960- 
A-1  was  too  brief  and  should  include  a 
list  of  circiunstances  under  which  a 
borrower  might  qualify  for  one  of  the 
FmHA  servicing  options  and  a 
description  of  the  procedure  used  to 
apply  for  these  option's.  This  is  not  the 
purpose  of  that  Guide  Letter.  It  is  merely 
intended  to  notify  FmHA  borrowers  of 
their  problems  and  how  they  can  be 
corrected.  Further  detail  in  die  form 
would  not  be  appropriate.  That  will  be 
supplied  by  further  contact  with  the 
FmHA  County  Supervisor. 

They  also  suggested  that  the 
regulation  should  provide  formal  notice 
of  servicing  options  as  soon  as  a 
borrower  is  identified  as  a  "problem"  or 
delinquent  borrower.  It  is  true  that 
FmHA  Guide  Letter  1960-A-l  includes 
notification  of  loan  servicing  options 
available  regarding  consoUdation, 
rescheduling,  reamortization  and 
deferring  of  accounts  only  to  those 
delinquent  and  problem  case  borrowers 
who  will  have  not  shown  substantial 
progress  but  who  continue  their 
operations  for  the  coming  year.  Whether 
to  provide  notice  of  the  type 
contemplated  by  the  Center's  comment 
is  something  which  goes  beyond  the 
scope  of  the  published  change  to  FmHA 
Instruction  1960-A. 


The  Major  Alternative  Actions 
Considered  Are  as  Follows 

Continue  with  present  policy  in 
servicing  problem  case  and  delinquent 
accounts. 

The  FmHA  County  Supervisor  does 
consider  the  alternatives  and  borrower 
loan  responsibilities,  and  discusses 
them  on  a  case  by  case  basis.  However, 
the  present  policy  does  not  require  that 
all  borrowers  be  provided  specific 
advice  concerning  the  conditions  for 
rescheduling,  consolidating, 
reamoritizing  and  deferring  payments  of 
FmHA  loans. 

Revise  all  acceleration  notices  to 
include  language  describing 
alternatives. 

An  acceleration  letter  could  be 
developed  for  notifying  borrowers  of 
alternative  servicing  options:  However, 
FmHA  does  not  consider  this 
satisfactory.  Acceleration  letters  are 
usually  sent  to  the  borrower  a:  en  early 
step  in  foreclosure  proceedings  and  by 
that  time  all  other  alternatives  have 
already  been  considered. 

Develop  a  document  explaining 
borrower's  loan  responsibilities  and 
available  loan  servicing  options. 

The  Fanners  Home  Administration 
adopted  this  alternative  and  developed 
a  dociunent.  Form  FmHA  1924-14, 
"Farmer  Program  Borrower 
Responsibilities,"  that  explains 
borrower  responsibilities  and  available 
FmHA  loan  servicing  options  for 
borrowers  who  are  unable  to  pay  in 
accordance  with  their  security 
instruments  and  other  agreements  with 
FmHA. 

The  projected  USDA  and  other 
Federal  costs  and  savings  as  a  result  of 
the  final  rule  are  undetermined. 

List  of  Subjects 

7  CFR  Part  1924 

Agricidture,  Loan  programs — 
agriculture. 

7  CFR  Part  1941 

Crops,  Livestock,  Loan  programs — 
Agriculture,  Rival  areas,  Youth. 

7  CFR  Part  1943 

Credit  Loan  Programs — Agriculture, 
Recreation,  Water  resources. 

7  CFR  Part  1945 

Agriculture,  Disaster  assistance. 
Intergovernmental  relations.  Livestock, 
Loan  programs — Agriculture. 

FmHA  amends  Chapter  XVIII,  Tide  7, 
Code  of  Federal  Regulations  as  follows: 


PART  1924— CONSTRUCTION  AND 
REPAIR 

Subpart  B — Management  Assistance 
to  Individual  Borrowers  and  Applicants 

1.  Section  1924.57  is  tunended  by 
adding  paragraph  (f)(3)  to  read  as 
follows: 

§1924.57    Planning. 


(f)*** 

(3)  Whenever  a  Farmer  Program  initial 
or  subsequent  loan  is  to  be  made,  all 
items  of  borrower  responsibility 
enumerated  on  Form  FmHA  1924-14, 
"Farmer  Program  Borrower 
Responsibilities,"  will  be  discussed  and 
clearly  understood  by  the  applicant(s)/ 
borrower(s).  Form  FmHA  1924-14  will 
be  executed  in  accordance  with  the  FMI 
during  the  preparation  or  revision  of 
Form  FmHA  431-2. 

PART  1941— OPERATING  LOANS 

Subpart  A— Operating  Loan  Policies, 
Procedures  and  Autttorizations 

2.  Exhibit  A,  paragraph  A,  is  amended 
to  read  as  follows: 

A.  Applicant  Interview 


Foiw  No 


410-1 

410-6.„... 

410-8. 

410-0 

410-10.™ 

431-1 

431-2 

431-4 

440-32... 

1824-14... 

1040-81... 
1940-63... 
1M0-66.. 
1940-88.. 


Applcallan  tor  FHA  Sarvloai. 

n«qu«it  tar  VwWcllon  o(  Ernptoy- 

iTMnL 

AppiCMnt  iMtafwics  Lflttar 

Ststonwnt  n<c|uind  by  thv 

AcL 
Privacy   Act   Slatanwnt   lo 

Long-Tkn*  Farm  and  Homa  Plan 

Farvn  and  Homa  Plan _„„ 

Buainaa*     Anaty»t»    NonagriniWwil 

Entarprlaa. 
RaQuaat  tor  Stalamanl  of  Dabts  and 

CoMaral. 


Crop-Shara-Caih  Farm  laaaa 

Caih  Fann  Laaaa 

Lhoitock-Shafa-Farm  Laaia „ 

Annual  Supplamarit  to  Firm  Laaaa_ 


PART  1943— FARM  OWNERSHIP.  SOIL 
AND  WATER  AND  RECREATION 

Subpart  A— Insured  Farm  Ownership 
Loan  Policies,  Procedures  and 
Auttiorizations 

3.  Section  1943.32,  paragraph  (a)  is 
amended  by  adding,  in  numerical 
sequence,  a  new  entry  1924-14  to  read 
as  follows: 


91943.32 

fomWa 


Lottn  docket  proc#sslnQ  snd 
(a)  Forma.  *  *  * 
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FffiHA  fonn  No> 

Nhiw  o(  fonn 

Tow 
No.  Of 

oopin 

DOfTOW- 

•r 

Lojn       Copy  tor 

• 
•1884-14 

• 

• 

*  • 

•  • 

• 
* 

2 

• 

2 

• 
1-0            1-C. 

• 

Subpart  B— Insured  SoU  and  Water 
Loan  Policies,  Procedures,  and 
Authorizations 

4.  Section  1943.82.  paragraph  (a)  is 
amended  by  adding,  in  numerical 


sequence,  a  new  entry  1924-14  to  read 
as  follows: 

§  194342    IdOan  dodcct  processing, 
(a)  Forms.  *  *  * 


FmHAfonnNa 

Nanw  of  hwm 

Tow 
No.  o( 
oopin 

bonow- 

ar 

Uwn 
dockat 

Copy  tor 
bornx— 

•  • 

*ia24-14 

•  • 

•  • 

•  • 

• 
• 

2 

• 

2 

• 

1-0 

• 

l-C 

Sut>part  C— Insured  Recreation  Loan 
Policies,  Procedures,  and 
Auttiorizations 

5.  Section  1943.132,  paragraph  (a)  is 
amended  by  adding,  in  numerical 


sequence,  a  new  entry  1924-14  to  read 
as  follows: 

§  1943.132    l.oan  dodcet  processing. 

(a)  Forms.  *  *  * 


FffiHA  form  No. 


Name  at  kxm 


ToM 
Nao( 


V 


Loan        Copy  to 


"1924-14. 


Fanner  Program  Borrowar  RaflponaMilios .. 


2    1-0.. 


1-C. 


PART  1945— EMERGENCY 

Subpart  B— Emergency  Loan  Policies, 
Procedures  and  Auttiorizations  for 
Ttiose  Applications  Associated  Witti 
Disaster  Designations  Having  a 
Beginning  Incidence  Period  Date  Prior 
to  May  26, 1981 

6.  In  Subpart  B,  Exhibit  A,  paragraph 
III.  A.  6.  is  amended  by  adding  in 
numerical  sequence  a  new  entry  1924-14 
to  read  as  follows: 

6.  The  following  FmHA  Forms  will  be 
used  as  appropriate: 

FmHA  Form  No. 


A.  Application  Interview. 


Fbim  No. 


EE 


1924-14.. 


Fmiinm    Progrsfn  Bocrowor    (*). 
RBsponstxttios. 


19a4-14 


Ftrmof  ProflTSfn  Bocrowsr    *. 


Sul>part  D— Emergency  Loan  Policies, 
Procedures  and  Authorizations,  for 
Applications  Associated  With  FmHA 
Disaster  Designations  Having  a 
Beginning  Incidence  Period  Date  on  or 
After  May  26, 1981 

8.  In  Subpart  D,  Exhibit  A,  Paragraph 
in.  A.  6.  is  amended  by  adding  in 
numerical  sequence,  a  new  entry  1924- 
14  to  read  as  follows: 

6.  The  following  FmHA  Forms  will  be 
used  as  appropriate: 


Subpart  C— Economic  Emergency 
Loans 

7.  In  Subpart  C,  Exhibit  A,  paragraph 
A,  is  amended  by  adding,  in  numerical 
sequence,  a  new  entry  1924-14  to  read 
as  follows: 


Fonn  No. 


nmA 


1824-14.. 


»_«_»......  rurmtt  ProQrwn  Bonow    (*). 


(7  U.S.C.  1988;  7  CFR  2.23;  7  CFR  2.70) 


Dated:  March  29. 1962. 
Caiaries  W.  Siuiman. 
Administrator,  Fanners  Home 
A  dministration. 

(FR  Doc  S2-13411  FUad  S-17-«£  a^lS  aai] 
SUMS  COK  Mia-07-e 


Animal  and  Plant  Health  Inspection 
Service 

9CFRPart82 

[Docket  82-053]                                 » 

Exotic  Newcastle  Disease;  and 
Psittacosis  or  Omithoets  m  Pouttry 
Area  Quarantined 

agency:  Animal  and  Mant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  Hie  purpose  of  this 
amendment  is  to  quarantine  a  portion  of 
Los  Angeles  County  in  California 
because  of  the  existence  of  exotic 
Newcastle  disease.  Exotic  Newcastle 
disease  was  confirmed  in  such  portion 
of  Los  Angeles  County  in  California  on 
May  10, 1982.  Therefore,  in  order  to 
prevent  the  dissemination  of  exotic 
Newcastle  disease,  it  is  necessary  to 
quarantine  the  affected  area. 
EFFECnVE  date:  May  12. 1982. 

FOR  niRTHER  INFOMIATION  CONTACT: 

W.  W.  BuiscK  Chief,  National 
Emergency  Field  Operations,  Emergency 
Programs,  Veterinary  Services,  USDA, 
Federal  Building,  Room  748,  Hyattsville, 
MD  20782,  301-436-8073. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291  and  Emogency 
Action 

This  final  action  has  been  reviewed  in 
conformance  with  Executive  Order 
12291,  and  has  been  determined  to  be 
not  a  "major  rule."  The  Department  has 
determined  that  this  rule  will  have  an 
annual  effect  on  the  economy  of  less 
than  $100  million;  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  will 
not  have  any  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  or  innovation, 
or  on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  For  this  rulemaking  action,  the 
Office  of  Management  and  Budget  has 
waived  their  review  process  required  by 
Executive  Order  12291. 

Dr.  E.  C.  Sharman,  Assistant  Deputy 
Administrator,  Animal  Health  Programs, 
APHIS,  VS,  USDA,  has  determined  that 


21238  Federal  Regirter  /  Vol.  47,  No.  96  /  Tuesday.  May  18.  1982  /  Ruleg  and  Regulations 


the  emergency  nature  of  this  final  rule 
warrants  pubUcation  without 
opportunity  for  public  comment.  This 
amendment  is  necessary  to  prevent  the 
interstate  spread  of  exotic  Newcastle 
disease,  a  communicable  disease  of 
poultry,  and  must  be  made  effective 
immediately  to  accomplish  its  purpose 
in  the  public  interest. 

Therefore,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553.  it  is  found  upon  good  cause 
that  notice  and  other  public  procedure 
with  respect  to  this  final  rule  are 
impracticable  and  contrary  to  the  public 
interest  and  good  cause  is  found  for 
making  this  final  rule  effective  less  than 
30  days  after  publication  of  this 
document  in  the  Federal  Register. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Dr.  Harry  C.  Mussman,  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service,  has  determined  that 
this  action  %vill  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
quarantine  imposed  due  to  the  existence 
of  exotic  NewcasUe  disease  affects  only 
one  premises,  and  that  premises  is  not 
owned  by  a  small  entity. 

This  amendment  quarantines  a 
portion  of  Los  Angeles  County  in 
California  because  of  the  existence  of 
exotic  NewcasUe  disease.  Therefore,  the 
restrictions  pertaining  to  the  interstate 
movement  of  poultry,  mynah,  and 
psittacine  birds,  and  birds  of  all  other 
species  under  any  form  of  confinement, 
and  their  carcasses,  and  parts  thereof, 
and  certain  other  articles,  from 
quarantined  areas,  as  contained  in  9 
CFR  Part  82,  as  amended,  will  apply  to 
the  quarantined  area. 

List  of  Subjects  in  9  CFR  Part  82 

Animal  diseases.  Poultry  &  Poultry 
products.  Quarantine,  Transportation, 
Exotic  Newcasde  Disease,  (Ornithosis, 
Psittacosis. 

PART  82— EXOTIC  NEWCASTLE 
DISEASE  IN  ALL  BIROS  ANO 
POULTRY;  PSITTACOSIS  ANO 
ORNITHOSIS  IN  POULTRY 

Accordingly,  Part  82,  Tide  9,  Code  of 
Federal  Regulations,  is  hereby  amended 
in  the  following  respect: 

In  S  82.3,  new  paragraph  (c](l]  is 
added  to  read: 

S  S2.3    Impoemon  and  removal  of 


(c)  •  *  * 

(\y  California,  (i)  The  premises  of 
Fancy  Feather  Pet  Shop,  9355  Telegraph 
Road,  Pico  Rivera,  Los  Angeles  County. 


(Sees.  4-7,  23  Stat  32,  as  amended;  sees.  1 
and  2,  32  Stat  7B1-792,  as  amended:  sees.  1-4, 
33  Stat  1204, 1285,  as  amended:  sees.  3  and 
11,  78  Stat  13a  132;  (21  U.S.C.  111-113, 115, 
117. 120, 123-128. 134b.  134f:  37  FR  28484, 
28477;  38  FR  19141)) 

Done  at  Washington.  D.C,  this  12th  day  of 
May  1982. 

l.lCAtwea. 

Deputy  Administrator,  Veterinary  Serviexa. 

[FR  Doc  aZ-133M  F1M  S-17-8Z:  B:45  iml 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  220 
[Docket  Na  R-«370] 

Regulation  T;  Cradlt  by  Broker*  and 
Dealers;  Dapoatt  Raquirad  for 
Borrowing  and  Landing  Securities 

AQCNCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACnON:  Final  rule. 

summary:  On  November  10, 1981,  the 
Board  published  for  comment  a  proposal 
to  amend  S  220.6(h)  Regulation  T  to 
permit  brokers  and  dealers  to  borrow 
and  lend  securities  against  letters  of 
credit  issued  by  banks  insured  by  the 
Federal  Deposit  Insurance  Corporation 
and  against  U.S.  government  securities 
(46  FR  55533).  The  existing  rule  requires 
a  deposit  of  cash. 

The  Board  has  adopted  a  modified 
version  of  its  November  10, 1981 
proposal.  The  amendment  will  permit,  in 
addition  to  cash,  the  use  of  securities 
issued  or  guaranteed  by  the  United 
States  government  or  its  agencies, 
certain  letters  of  credit,  bank  CD's  and 
bankers  acceptances,  as  permissible 
collateral  in  stock  lending  and 
borrowing  transactions.  The  amendment 
will  also  permit  foreign  banks  to  issue 
letters  of  credit  in  such  transactions  if 
they  have  filed  with  the  Board 
agreements  to  comply  with  the  same 
rules  and  regulations  applicable  to 
member  banks  in  securities  credit 
transactions. 

EFFECTIVE  DATE:  May  17, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Homer,  Securities  Credit  Officer 
or  Robert  Lord,  Attorney,  Division  of 
Banking  Supervision  and  Regulation, 
Board  of  Governors  of  the  Federal 
Reserve  System.  Washington,  D.C.  (202) 
452-2781.        • 

SUPFt-CMENTARY  INFORMATION:  The 
Board's  November  10, 1981  proposal  to 
amend  $  220.6(h]  of  Regulation  T  would 
have  expanded  acceptable  kinds  of 
collateral  in  stock  lending  transactions 
to  include  letters  of  credit  and  U.S. 
government  securities.  Many 


commenters  believed  the  Board's 
proposed  limitation  with  respect  to 
acceptable  kinds  of  coUateral  was  too 
restrictive.  These  conunenters  suggested 
that  CD's  bankers  acceptances, 
commercial  paper  and  equities  security 
be  included  as  permissible  collateral  in 
transactions  governed  by  {  220.6(h).  Hie 
Board  has  determined  that  certain 
negotiable  CD's  and  bankers 
acceptances  along  with  letters  of  credit 
and  U.S.  government  securities,  will  be 
permitted  as  acceptable  collateral  when 
securities  are  lent  or  borrowed  by 
brokers  and  dealers. 

The  Board's  proposal  to  limit  use  of 
letters  of  cedit  in  stock  lending  and , 
borrowing  transactions  to  letters  issued 
by  FDIC-insured  banks  was  opposed  by 
many  foreign  banks  doing  business  in 
the  United  States.  Hiese  banks  regarded 
the  Board  proposal  as  discriminatory 
and  unnecessary.  The  Board  believes 
that  their  position  is  not  without  merit, 
and  will  permit  use  of  foreign  bank 
letters  of  credit  for  purposes  of 
S  220.6(h)  if  such  bank  has  filed  a  Form 
F.R.  T-2  with  the  Board  agreeing  to 
comply  with  all  laws  relating  to 
securities  credit  that  are  applicable  to 
their  U.S.  counterparts.  Only  foreign 
banks  with  branches  or  agencies  that 
are  supervised  and  examined  by  State 
or  Federal  banking  authorities  are 
eligible  to  file  such  agreements. 

In  its  original  proposal,  the  Board 
certified  for  the  purpose  of  5  U.S.C. 
605(b]  that  its  action  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  which  would  lead  the 
Board  to  conclude  that  the  adoption  of 
this  amendment  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

list  of  Subjects  in  12  CFR  Part  228 

Banks,  banking.  Brokers,  Credit 
Margin,  Margin  requirements.  Reporting 
requirements.  Securities. 

Accordingly,  pursuant  to  sections  7 
and  23  of  the  Seciuities  Exchange  Act  of 
1934  (15  U.S.C.  78g,  78w),  the  Board 
revises  S  220.6(h)  of  Regulation  T  (12 
CFR  Part  220)  to  read  as  follows: 

PART  220— CREDIT  BY  BROKERS 
AND  DEALERS 

922a6    Certain  tedwilcai  delaNs. 


"(h)  Borrowing  and  lending  securities. 
Without  regard  to  the  other  provisions 
of  this  part,  a  creditor  may  borrow  or 
lend  securities  for  the  purpose  of  making 
delivery  of  the  securities  in  the  case  of 
short  sales,  failure  to  receive  securities 
required  to  be  delivered,  or  other  similar 
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situations.  Each  borrowing  shall  be 
secured  by  a  deposit  of  one  or  more  of 
the  following:  cash,  securities  issued  or 
guaranteed  by  the  United  States 
government  or  its  agencies,  negotiable 
bank  certificates  of  deposit  and  bankers 
acceptances  issued  by  banking 
institutions  in  the  United  States  and 
payable  in  the  United  States,  or 
irrevocable  letters  of  credit  issued  by  a 
bank  insured  by  the  Federal  Deposit 
Insurance  Corporation  or  a  foreign  bank 
that  has  filed  an  agreement  with  the 
Board  on  Form  F  JL  T-2.  Such  deposit 
made  with  the  lender  of  the  securities 
shall  have  at  all  times  a  value  at  least 
equal  to  100  percent  of  the  maricet  value 
of  the  securities  borrowed,  computed  as 
of  the  close  of  the  preceding  business 
day." 
***** 

OMB  Control  Number  Approval  by 
OMB  is  pending. 
Paperwork  Reduction  Act 
In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-^11), 
the  reporting  or  recordkeeping 
provisions  that  are  included  in  this 
regulation  have  been  or  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB). 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System.  May  12, 1982. 
WUBam  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  8Z-1M28  Filed  S-17-82:  a:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  176 

[Dockal  Na  SIF-oaoa] 

Indiract  Food  AddMves:  Paper  and 
Papertwiaid  Components!  Mono-,  d^, 
trt-(1  Mettiyi-I  Ptienylettiyt)  i*tienol, 
Ettwxylated,  Sulfated,  Ammonium  Salt 
(Average  12  to  16  Moles  Ethylene 
Oxide) 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 


r.  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  mono-,  di-,  tri-(l-methyl- 
l-phenylethyl)-phenoi,  ethoxylated, 
sulfated,  ammoniiun  salt  with  an 
average  of  12  to  16  moles  of  ethylene 
oxide  as  a  component  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods.  This  action  is  in  response  to 
a  petition  filed  by  the  Westvaco  Corp. 


OATCS:  Effective  May  18, 19B2: 
objections  by  June  17, 1982. 

AOOneM:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration.  Rm. 
4-62, 5600  Rshers  Lane,  Rockville.  MD 
20657. 


POR  RIRTHBI  aVOMIATION  OOHTACTt 

Geraldine  E.  Harris,  Bureau  of  Foods 
(HFF-334),  Food  and  Drug 
Administration.  200  C  SL  SW., 
Washington.  DC  20204, 202-472-5690. 

notice  published  in  die  Federal  1 
of  October  23. 1961  (46  FR  52033),  FDA 
announced  diat  a  petition  (FAP 1B3554) 
had  been  filed  by  the  Westvaco  Corp., 
Box  70648,  Charlestrai  Heights,  SC 
29405,  proposing  that  S  176.170  (21  CFR 
176.170)  be  amended  to  provide  for  the 
safe  use  of  mono-,  di-,  tri-(l-methyl-l- 
phen]rleth^}-phenoL  ethoxylated. 
sulfated,  ammonium  salt  with  an 
average  of  12  to  16  moles  of  ethylene 
oxide  as  a  component  of  paper  and 
paperboard  in  contact  with  aqueous  and 
fatty  foods. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  materiaL  and 
concludes  that  the  proposed  food 
additive  use  is  safe  and  that  {  176.170 
should  be  amended  as  set  forth  below. 
In  accordance  with  §  171.1fh)  (21  CFR 
171.1(h]),  the  petition  and  the  documents 
that  FDA  considered  and  replied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Bureau  of  Foods  (address  above)  by 
appointment  with  die  information 
contact  person  listed  above.  As 
provided  in  i  171.1(h)(2),  the  agency  will 
delete  &om  the  documents  any  materials 
that  are  not  available  for  public 
disclosure  before  making  the  documents 
available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement 
therefore  will  not  be  prepared.  The 
agency's  finding  of  no  significant  impact 
and  the  evidence  supporting  this  finding, 
contained  in  an  enviroiunental  impact 
analysis  report  (pursuant  to  21  CFR 
25.1(j)),  may  be  seen  in  the  Dockets 
Management  Branch  (address  above), 
between  9  a  jn.  and  4  pjn..  Monday 
through  Friday. 

List  of  Sobjects  in  21  CFR  Part  171 

Food  additives;  Food  packaging:  Paper 
and  paperboard. 


PART  ITS-MDMECT  FOOD 
AOOmVES:  PAPER  AND 


Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201(s). 
406,  72  StaL  1764-1788  as  amended  (21 
U.S.C.  321(s),  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10  (formeriy  5.1;  see 
46  FR  26052:  May  11. 1961)).  Part  176  is 
amended  in  f  176.170(aK5)  by 
alphabetically  inserting  a  new  item  in 
tlK  list  of  substances,  to  read  as  foUowK 


(a)  •  •  • 
(5) 


IMofi 


Mono-.     «-.     irKlH 


M-    FariMai%aaM« 


MS  ■■!  an  mmagt  of  12 
to  16  melm  of 
oida     (CAS     Rtg.     Noi 
68130-71-2). 


Any  person  wdio  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  b^ore  June  17, 1962 
submit  to  the  Dockets  Management 
Branch  (address  above),  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  widi 
particularity  the  provision  of  the 
regulation  to  whidi  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state:  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  bearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  die  objection  in  die  event  that 
a  hearing  is  held:  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waivra*  of  the  ri^t  to  a  hearing  cm  the 
objection,  lliree  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  ajn. 
and  4  p jn.,  Monday  through  Friday. 

Effective  date,  llis  regulation  shall 
become  effective  May  18, 1962. 
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(Sees.  201(8).  409,  72  Stat  1784-17B8  as 
amended  (21  U.S.C.  321(8),  348}] 

Dated:  May  12, 1982. 
WiUiam  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

fFR  Doc  82-13427  Filed  S-17-S2;  8:45  am] 
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21  CFR  Part  452 
(Docket  No.  82N-O076] 

Antibiotic  Drugs;  Erythromycin 
Ethylsucdnate  for  Orai  Suspension 

AQENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
antibiotic  drug  regulations  to  provide  for 
the  certification  of  a  new  strength  of 
erythromycin  ethylsuccinate  for  oral 
suspension  and  to  revise  test  methods 
for  potency  and  pH  for  this  drug.  The 
manufacturer  has  supplied  sufficient 
data  and  information  to  establish  the 
safety  and  efficacy  of  this  drug. 
dates:  Effective  May  18, 1982; 
comments,  notice  of  participation,  and 
request  for  hearing  by  Jime  17, 1982; 
data,  information,  and  analyses  to 
justify  a  hearing  by  July  19. 1982. 
ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Joan  M.  Eckert,  Bureau  of  Drugs  (HFD- 
140),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD  20857, 
301-443-4290. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
evaluated  data  submitted  in  accordance 
with  regulations  promulgated  under 
section  507  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  357),  as 
amended,  with  respect  to  providuig  for 
the  certification  of  a  new  strength  (80 
milligrams)  of  erythromycin 
ethylsuccinate  for  oral  suspension  and 
to  revise  test  methods  for  potency  and 
pH  for  this  drug.  The  revised  potency 
assay  procedure  incorporates  a  blending 
method  for  sample  preparation  in  lieu  of 
the  existing  method  and  is  adequate  for 
all  strength  of  the  drug.  The  agency  has 
contacted  the  only  other  known  affected 
manufacttirer,  and  the  firm  supports  the 
revised  potency  assay.  The  pH  test 
method  is  also  revised  for  the  80- 
milligram  strength  of  the  drug  to  provide 
for  a  delay  in  the  period  of  time  it  takes 
for  the  test  solution  to  reach  equihbrium. 
The  agency  has  concluded  that  the  data 
supplied  by  the  manufacturer 


concerning  this  antibiotic  drug  are 
adequate  to  establish  its  safety  and 
efficacy  when  the  drug  is  used  as 
directed  in  the  labeling  and  that  the 
regtilations  should  be  amended  in  Part 
452  (21  CFR  452)  to  provide  for  its 
certification. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24(b)(22)  (proposed 
'  December  11, 1979;  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

List  of  Subjects  in  21  CFR  Part  452 

Antibiotics,  Macrolide. 

PART  452— MACROLiDE  ANTiBiOTiC 
DRUGS 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  507,  701 
(f)  and  (g),  52  Stat.  1055-1056  as 
amended,  59  Stat.  463  as  amended  (21 
U.S.C.  357,  371  (f)  and  (g)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  26052;  May  11, 
1981)),  9  452.125c  is  amended  by  revising 
the  second  sentence  of  paragraph  (a)(1) 
and  by  revising  paragraph  (b)  (1)  and  (2) 
to  read  as  follows: 

§  452.12SC    Erythromycin  ethylsuccinate 
for  oral  suspension. 

(a)  *  - 

(1)  Standards  of  identity,  strength, 
quality,  and  purity.  Erythromycin 
ethylsuccinate  for  oral  suspension  is  a 
dry  mixture  of  erythromycin 
ethylsuccinate  with  suitable  and 
harmless  buffer  substances,  dispersing 
agents,  diluents,  colorings,  and 
flavorings.  It  contains  the  equivalent  of 
40  milligrams  or  80  milligrams  of 
erythromycin  per  milhUter  of  the 
reconstituted  suspension.  *  *  * 
***** 

(b)  *  *  * 

(1)  Potency.  Proceed  as  directed  in 
§  436.105  of  this  chapter,  preparing  the 
sample  for  assay  as  follows: 
Reconstitute  as  directed  in  the  labeling. 
Place  an  accurately  measured 
representative  portion  of  the  sample  into 
a  high-speed  glass  blender  jar 
containing  sufficient  methyl  alcohol  to 
give  a  final  volume  of  200  milliliters. 
Blend  for  3  to  5  minutes.  Further  dilute 
an  aliquot  with  O.lM  potassium 
phosphate  buffer,  pH  8.0  (solution  3),  to 
the  reference  concentration  of  1.0 
microgram  of  erythromycin  base  per 
milliliter  (estimated). 

(Z]pH.  Proceed  as  directed  in 
9  436.202  of  this  chapter,  using  the 


suspension  prepared  as  directed  in  the 

labeling.  If  the  suspension  contains  80 

milligrams  per  milliliter,  equilibrium 

usually  is  reached  in  approximately  15 

minutes. 

*  •      *        •        *        * 

This  regulation  announces  standards 
that  FDA  has  accepted  in  a  request  for 
approval  of  an  antibiotic  drug.  In 
accordance  with  the  conditions  for 
certification  in  section  507  of  the  act  (21 
U.S.C.  357),  FDA  permits  the 
manufacturer  to  market  this  drug  on  a 
"release"  status  pending  this 
regulation's  effective  date.  Because  this 
regulation  is  not  controversial  and 
because  when  effective  it  provides 
notice  of  accepted  standards  and 
permits  earlier  certification  of  regulated 
products,  notice  and  comment  procedure 
and  delayed  effective  date  are  found  to 
be  unnecessary  and  not  in  the  public 
interest.  The  amendment,  therefore,  is 
effective  May  18, 1982.  However, 
interested  persons  may,  on  or  before 
June  17, 1982,  submit  written  comments 
on  this  rule  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file 
objections  to  it,  and  request  a  hearing. 
Reasonable  groimds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1)  on 
or  before  June  17, 1982,  a  written  notice 
of  participation  and  request  for  hearing, 
and  (2)  on  or  before  July  19, 1982,  the 
data,  information,  and  analyses  on 
which  the  person  relies  to  justify  a 
hearing,  as  specified  in  21  CFR  430.20.  A 
request  for  a  hearing  may  not  r^t  upon 
mere  allegations  or  denials,  but  must  set 
forth  specific  facts  showing  that  there  is 
a  genuine  and  substantial  issue  of  fact 
that  requires  a  hearing.  If  it  conclusively 
appears  from  the  face  of  the  data, 
information,  and  factual  analyses  in  the 
request  for  hearing  that  no  genuine  and 
substantial  issue  of  fact  precludes  the 
action  taken  by  this  order,  or  if  a  request 
for  hearing  is  not  made  in  the  required 
format  or  with  the  required  analyses,  the 
Commissioner  of  Food  and  Drugs  will 
enter  summary  judgment  against  the 
person(s)  who  reque8t(s)  the  hearing, 
making  findings  and  conclusions  and 
denying  a  hearing.  All  submissions  must 
be  filed  in  three  copies,  identified  with 
the  docket  number  appearing  in  the 
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heading  of  this  order  and  filed  with  the 
Dockets  Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  infonnation,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  430.20. 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331{j)  or  18  U.S.C.  1905.  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Effective  date.  This  regulation  shall  be 
effective  May  18, 1982. 

(Sees.  507,  701  (f)  and  (g),  52  Stat.  1055-1056 
as  amended,  59  Stat.  463  as  amended  (21 
U.S.C.  357,  371,  (f)  and  (g))) 

Dated:  May  7, 1962. 
lames  C  Morrisoo. 

Acting  Assistant  Director  for  Regulatory 
Affairs. 

(FR  Doc  az-iaaoi  Filed  S-17-S2: 8:45  am] 
MLLMQ  CODE  41<0-01-«l 


21  CFR  Part  510 

New  Animal  Drugs;  Change  of  Sponsor 
Address 

AQENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  [FDA]  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  several  supplemental  new 
animal  drug  applications  (NADA's)  filed 
by  Byk-Gulden,  Inc.,  providing  for  a 
change  of  sponsor  address. 
EFFECTIVE  DATE:  May  18, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
John  R.  Markus,  Bureau  of  Veterinary 
Medicine  (HFV-104),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20857,  301-443-4313. 
SUPPLEMENTARY  INFORMATION:  Byk- 
Gulden,  Inc.,  filed  several  supplemental 
NADA's  providing  for  changing  its 
address  to  60  Baylis  Rd..  Melville.  NY 
11747. 

This  action  concerns  a  change  of 
sponsor  address,  and  does  not  involve 
any  changes  in  manufacturing  facilities, 
equipment,  procedures,  or  production 
personnel.  Under  the  Bureau  of 
Veterinary  Medicine's  supplemental 
approval  policy  (42  FR  64367;  December 
23, 1977],  this  is  a  Category  I  change 
which  does  not  require  reevaluation  of 
the  safety  and  effectiveness  data  in  the 
parent  applications.  The  supplemental 
NADA's  for  the  change  of  sponsor 
address  are  approved  and  the 


regulations  are  amended  to  reflect  the 
approvals. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  (proposed  December  11, 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

list  of  Subjects  in  21  CFR  Part  510 

Administrative  practice  and 
procedure;  Animal  drugs;  Labeling; 
Reporting  requirements. 

PART  510— NEW  ANIMAL  DRUGS 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  26052;  May  11. 
1981))  and  redelegated  to  the  Bureau  of 
Veterinary  Medicine  (21  CFR  5.83),  Part 
510  is  amended  in  §  510.600  by  revising 
the  entry  "Bky-Gulden,  Inc."  in 
paragraph  (c)(1)  and  revising  the  entry 
"025463"  in  paragraph  (c)(2)  to  read  as 
follows: 

§  510.600    Names,  addresses,  and  drug 
labeter  codes  of  sponsors  of  approved 
applications. 

***** 

(c)  *  *  • 
(1)  *  *  * 


Rnn  nsffM 

■ndaddran 

Drug 
coda 

Byk^GuMan, 
11747    _ 

• 

«                           •                          • 

Bayti  Rd.   MaMe.   NY 

02S463 

• 

• 

•              •              • 

(2)** 

* 

Dnig 
WMtor 
ood* 

025463 

• 

•  •                     •                     « 

Byk-GuUMi.  mc  60  Bmfia  Rd.  UtaMto.  NY 
11747. 

•  •                              •                              • 

Dated:  May  11, 1982. 
Robert  A.  Bakbrin, 

Associate  Director  for  Scientific  Evaluatioa. 

|FK  Doc  a^-13^a^  Filed  S-ir-U:  %M  ubJ 
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DEPARTMENT  OF  LABOR 

(/Mice  or  I'snsiOn  vm  weiiare  ueiieiii 
Programs 

29  CFR  Part  2550 

Rules  and  Regulations  for  Fiduciary 
Responsil>iHty;  Trust  Requirement  and 
Definition  of  Plan  Assets- 
Governmental  Mortgage  Pools 

AOENCY:  Pension  and  Welfare  Benefit 
Programs  Office,  Labor. 
ACTION:  Final  regulations. 


Effective  date.  May  18. 1982. 
(Sec  512(i).  82  Stat.  347  (21  U.S.C.  3eob(i)]) 


I  Hiis  document  contains  final 
regulations  that  (1)  Describe  the  assets 
that  an  employee  benefit  plan  is 
considered  to  acquire,  for  purposes  of 
the  fiduciary  responsibility  provisions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA),  when  it 
invests  in  certain  governmental 
mortgage  pools;  and.  (2)  desdbe  the  way 
in  which  the  requirement  of  ERISA  that 
plan  assets  musf'be  held  in  trust  is 
satisfied  with  respect  to  specified  kinds 
of  property.  Iliere  has  been 
considerable  uncertainty  regarding  what 
constitutes  "plan  assets"  with  respect  to 
a  plan's  investment  in  governmental 
mortgage  pools,  as  well  as  uncertainty 
regarding  the  manner  in  which  the  trust 
requirement  of  ERISA  is  satisfied.  The 
regulations  will  provide  guidance  to 
plan  fiduciaries,  participants  and 
beneficiaries  of  plans,  persons 
borrowing  from  plans,  certain  mortgage 
pool  sponsors  and  other  affected  parties. 
DATE:  The  regulation  is  effective  June  17, 
1982. 

FOR  FURTHER  INFORMATION  CONTACT 
William  A.  Schmidt,  Plan  Benefits 
Security  Division,  Office  of  the  Solicitor, 
telephone  (202)  523-9592.  or  R.  F.  Nuissl, 
Office  of  Fiduciary  Standards.  Pension 
and  Welfare  Benefit  Programs, 
telephone  (202)  523-8389,  U.S. 
Department  of  Labor,  Washington,  O.C. 
20210. 

SUPPLEMENTARY  INFORMATION:  On 
August  28. 1979.  the  Department  of 
Labor  (the  Department)  published  a 
notice  in  the  Federal  Register  (the  1979 
proposal)  (44  FR  50363)  containing 
proposed  regulations  that  would:  (1) 
Describe  property  interests  that  would 
be  regarded  as  assets  of  an  employee 
benefit  plan  under  ERISA,  and  (2) 
Provide  a  limited  exemption  from  the 
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requirement  of  section  403(a)  of  ERISA 
that  plan  assets  be  held  in  trust.  The 
notice  gave  interested  persons  an 
opportunity  to  comment  on  the  proposal. 
At  the  request  of  certain  members  of  the 
public,  the  comment  period  was 
extended  and,  after  the  expiration  of  the 
extended  period,  subsequently  reopened 
(44  FR  61618,  October  26, 1979;  44  FR 
74858,  December  18, 1979).  The  comment 
period  was  later  reopened  again  in 
connection  with  the  Department's  public 
hearing  on  the  proposals  (45  FR  7521, 
February  1, 1980). 

The  public  hearing  on  the  proposals 
was  held  in  Washington,  D.C.,  on 
February  27  and  28, 1980.  At  the 
conclusion  of  the  hearing,  the  record  in 
the  proceeding  was  held  open  until 
March  28, 1980,  in  order  to  permit  the 
filing  of  additional  submissions.  On  June 
6, 1980,  the  Department  reproposed 
paragraph  (e)  of  proposed  §  2550.401b-l 
(the  1980  proposal)  (45  FR  38084)  which 
described  the  assets  that  a  plan  would 
be  considered  to  own  by  reason  of  its 
acquisition  of  an  equity  security,  and 
additional  comments  were  received  with 
respect  to  the  matters  covered  by  the 
reproposal. 

In  response  to  the  proposals,  the 
Department  received  conmients  from  a 
great  number  of  interested  parties  who 
raised  questions  regarding  a  variety  of 
different  arrangements  that  might  be 
affected  by  the  proposed  regulation 
defining  the  term  "plan  assets."  Among 
the  commentators  were  representatives 
of  certain  governmental  entities  and 
quasi-governmental  entities  that  sponsor 
mortgage  pools  in  which  a  plan  may 
invest.  These  commentators  questioned 
whether  certain  provisions  of  the 
proposed  regulation  should  apply  to  a 
plan's  investment  in  such  a  pool.  Since 
these  comments  involve  issues  that  can 
be  addressed  separately  from  other 
issues  that  have  been  raised  with 
respect  to  the  proposed  regulation,  the 
Department  has  decided,  in  order  to 
eliminate  uncertainty,  to  issue  a  final 
regulation  at  this  time  which  deals  with 
the  investments  referred  to  above.  This 
regulation  describes  the  assets  that  a 
plan  is  considered  to  own,  for  purposes 
of  the  fiduciary  responsibility  provisions 
of  ERISA  '  when  it  acquires  an  interest 
in  a  governmental  pool. 


'  The  regulation  applies  to  Part  4  of  Title  I  of 
ERISA  and  to  section  4975  of  the  Internal  Revenue 
Code.  Section  102  of  Reorganization  Plan  Number  4 
of  1978  (43  FR  47713,  October  17, 1978),  effective 
December  31, 1978  (44  FR  1065.  January  3, 1979), 
gives  the  Department  authority  to  issue  regulations 
under  most  provisions  of  section  4975  of  the  Code, 
including  those  provisions  to  which  the  definition  of 
the  term  "plan  assets"  i*  relevant 


The  Department  also  believes  that 
most  of  the  issues  raised  in  connection 
with  the  proposed  regulation  under 
section  403(a)  of  ERISA  (relating  to  the 
requirement  that  plan  assets  be  held  in 
trust)  may  also  be  resolved  at  this  time. 
Accordingly,  this  dociunent  also 
includes  a  final  regulation  which 
describes  how  the  trust  requirement  of 
ERISA  may  be  satisfied  in  specified 
situations. 

The  Department  intends  to  address 
the  other  issues  that  have  been  raised 
with  respect  to  the  proposed  plan  assets 
regulation  in  the  near  fiiture. 

The  discussion  below  summarizes  the 
comments  that  were  received  by  the 
Department  in  connection  with  those 
aspects  of  the  proposed  regulations  that 
are  being  dealt  with  here  and  describes 
the  provisions  of  the  final  regulations. 

Plan  Assets  Regulation — Governmental 
Mortgage  Pools 

A.  Description  of  Govemwental 
Mortgage  Pools.  The  Department 
received  a  number  of  comments 
regarding  certain  investment  pools 
consisting  of  mortgage  notes  held  for  the 
benefit  of  investors  who  acquire 
certificates  which  represent  a  fractional 
undivided  beneficial  interest  in,  or  are 
backed  by,  the  pooled  mortgages.  Some 
of  these  mortgage  pools  are  sponsored 
by  a  government  agency  or  a  quasi- 
governmental  organization.  The 
commentators  were  concerned  that, 
under  the  proposed  regulation,  the 
assets  of  a  plan  that  invests  in  a 
mortgage  pool  might  be  deemed  to 
include  the  underlying  mortgages  of  the 
pool  (and  the  sponsor  of  such  a  pool 
might,  therefore,  be  considered  to  be  a 
fiduciary  with  respect  to  investing 
plans]  imder  either  paragraph  (a)  or 
paragraph  (e)  of  the  proposal.  Paragraph 
(a)  of  the  proposal  provided,  as  a 
general  rule,  that  the  assets  of  a  plan 
include  any  property  in  which  the  plan 
has  a  "beneficial  ownership  interest." 
Paragraph  (e)  of  the  proposal  provided 
that  the  assets  of  an  entity  (other  than 
an  investment  company  registered  under 
the  Investment  Company  Act  of  1940)  in 
which  a  plan  makes  an  equity 
investment  will  be  deemed  to  include 
plan  assets,  imless  a  specified  exception 
applied.*  Since  ERISA  defines  the  term 


'The  exceptions  in  the  1979  proposal  were  for 
securities  issued  by  companies  engaged  primarily  in 
the  provision,  production  or  sale  of  a  product  or 
service  other  than  the  investment  of  capital 
(operating  companies)  and  securities  that  are 
widely  held,  freely  transferable  and  registered 
pursuant  to  certain  requirements  of  the  Federal 
securities  acts.  The  1980  proposal  also  excluded 
securities  issued  by  companies  engaged  directly  in 
the  management  or  development  of  real  estate,  and 
securities  issued  by  certain  venture  capital 
companies,  from  the  general  rule. 


"fiduciary"  to  include,  among  others, 
persons  who  exercise  authority  or 
control  respecting  the  management  or 
disposition  of  the  assets  of  a  plan,'  the 
effect  of  this  provision  would  be  to 
cause  the  managers  of  certain  entities  in 
which  a  plan  makes  an  equity 
investment  to  be  subject  to  all  of  the 
fiduciary  responsibility  provisions  of 
ERISA  with  respect  to  their  dealings 
with  the  entity's  assets. 

Although  some  of  the  governmental 
mortgage  pools  described  by  the 
commentators  involve  instruments  of 
the  kind  described  in  paragraph  (b)  of 
the  proposed  regulation  (which  stated 
that  when  a  plan  acquires  certain 
interest-bearing  securities  that  are 
issued  by  an  agency  or  instrumentality 
of  the  United  States,  its  assets  would 
include  the  securities,  but  would  not 
include  any  property  underlying  the 
securities),  each  of  tiiese  governmental 
programs  has  certain  different  features. 
These  features  are  described  below. 

1.  Government  National  Mortgage 
Association  (GNMA)  Mortgage  Pools. 
GNMA  mortgage-backed  securities  are 
issued  by  a  private  lender,  but  are 
backed  by  pools  of  mortgages  that  are 
insured  by  the  Department  of  Housing 
and  Urban  Development  or  guaranteed 
by  the  Veterans  Administration.  A 
holder  of  such  securities  acquires  the 
right  to  receive  a  proportionate  share  of 
the  principal  and  interest  attributable  to 
collections  on  the  pooled  mortgages, 
and,  when  a  mortgage  is  liquidated  as  a 
result  of  prepayment  or  foreclosure,  the 
security  holder  becomes  entitled  to  a 
proportionate  share  of  the  unscheduled 
recovery  of  principal. 

The  issuer  of  GNMA  guaranteed 
securities  administers  monthly 
payments  to  securities  holders,  and 
services  the  pooled  mortgages.  In 
addition,  an  issuer  is  required  to  make 
up  fix)m  its  own  funds  any  shortfalls  in 
scheduled  collections  as  well  as  certain 
losses  associated  with  foreclosure,  ff  an 
issuer  of  GNMA  guaranteed  securities  is 
unable  to  make  any  required  payments 
as  scheduled.  GNMA  either  advances 
funds  to  the  issuer  or  pays  security 
holders  directly  so  as  to  assure  timely 
payment  by  the  fifteenth  day  of  each 
month.  GNMA's  guarantee  is  backed  by 
the  full  faith  and  credit  of  the  United 
States. 

Upon  the  issuance  of  GNMA 
guaranteed  securities,  GNMA  becomes 
the  owner  of  the  pooled  mortgages, 
including  any  past  or  future  collections 
attributable  to  the  mortgages.  Although 
the  issuer,  for  administrative 
convenience,  remains  the  mortgagee  of 


'See  section  3(21)(A)(i)  of  ERISA. 
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record  with  respect  to  the  pooled 
mortgages,  its  interest  in  such  mortgages 
is,  upon  the  issuance  of  the  securities, 
reduced  to  the  right  to  receive  a  service 
fee  from  GNMA  (derived  from  mortgage 
collections]  for  so  long  as  it  remains  an 
issuer  in  good  standing. 

2.  Federal  National  Mortgage 
Association  (FNMA)  Mortgage  Pools. 
FNMA  engages  in  certain  mortgage  pool 
operations  ptuvuant  to  the  Federal 
National  Mortgage  Association  Charter 
Act  (the  Charter  Act).* The  FNMA 
mortage  pools  consist  of  mortgage 
loans  purehased  by  FNMA  and 
assembled  into  separate  pools.  FNMA 
holds  the  mortgages  in  each  pool  in  trust 
for  the  benefit  of  investors  in  the  pool 
and  issues  a  "guaranteed  mortgage 
pass-through  certificate"  to  each 
investor  which  evidences  a  pro-rata 
undivided  beneficial  interest  in  the 
equitable  o%vner8hip  of  the  mortgage 
loans  comprising  each  separate 
identified  pool.  FNMA  is  obligated  to 
distribute  to  certificate  holders  amounts 
representing  schedided  payments  of 
principal  and  interest  attributable  to  the 
underlying  mortgages  whether  or  not 
•uch  amoimts  are  actiially  received  and 
is  also  obligated  to  distribute  the  full 
principal  amount  of  any  foreclosed  or 
otherwise  fully  liquidated  mortgage  loan 
whether  or  not  such  principal  amount  is 
actually  recovered. 

FNMA  was  originally  established  in 
1938  as  a  subsidiary  of  a  government 
corporation.  It  is  now  a  privately-owned 
corporation  under  the  Charter  Act 
However.  FNMA  is  regulated  by  the  U.S. 
Department  of  Housing  and  Urban 
Development,  its  sectuities  are  provided 
■  die  same  exemption  from  the 
registration  requirements  of  the  Federal 
seciuities  laws  as  that  provided  for 
securities  issued  by  the  government  of 
the  United  States,  and  all  offerings  of 
FNMA  debt  securities  and  FNMA 
guaranteed  mortgage  pass-through 
certificates  must  be  approved  by  the 
Secretary  of  the  Treasiuy.  In  addition, 
one  third  of  the  members  of  the  FNMA's 
board  of  directors  are  appointed  by  the 
President  of  the  United  States. 

3.  Federal  Home  Loan  Mortgage 
Corporatioi)  (FHLMC)  Mortage  Pools. 
FHLMC  issues  participation  certificates 
and  guaranteed  mortgage  certificates 
which  convey  a  beneficial  ownership 
interest  in  certain  underlying  mortgages. 
FHLMC  guarantees  payment  of  interest 
on  the  mortgages  underlying  guaranteed 
mortgage  certificates  or  participation 
certificates  to  the  extent  of  the 
certificate  rate  and  also  guarantees 
collectian  of  principal  on  the  mortgages. 
FHLMC  is  a  corporate  instrumentality  of 


the  United  States  created  by  Congress  * 
for  the  purpose  of  increasing  the 
availability  of  mortgage  credit  for  the 
financing  of  housing.  The  Board  of 
Directors  of  FHLMC  is  composed  of  the 
three  members  of  the  Federal  Home 
Loan  Bank  Board,  whose  Chairman  is 
the  Chairman  of  the  Board  of  FHLMC. 
The  members  of  the  Federal  Home  Loan 
Bank  Board  are  appointed  by  the 
President  of  the  United  States  with  the 
advice  and  consent  of  the  Senate.  Hie 
capital  stock  of  FHLMC  consists  solely 
of  non-voting  common  stock  held  by  the 
twelve  Federal  Home  Loan  Banks.* 

B.  Discussion  of  the  Final  Regulation 
Relating  to  Governmental  Mortgage 
Pools.  When  an  employee  benefit  plan 
invests  in  a  governmental  mortgage  pool 
of  the  Idnd  described  above,  it  acquires 
a  certificate  that  represents  an 
undivided  beneficial  interest  in,  or  is 
specifically  backed  by,  the  underiying 
mortgages  of  the  pool.  Thus,  under  the 
"beneficial  ownership"  test  in  paragraph 
(a)  of  the  proposed  regulation,  the 
underlying  mortgages  might  be 
considered  to  be  "plan  assets"  by 
reason  of  such  an  investment  However, 
the  governmental  mortgage  pool 
investments  described  above  involve 
guarantees  of  the  plan's  investment  by  a 
government  agency  or  government- 
sponsored  corporation.  In  view  of  these 
special  characteristics,  the  Department 
has  concluded  that  it  would  be 
inappropriate  to  consider  such 
underlying  mortgages  as  plan  assets 
solely  because  a  plan  may  acquire  an 
interest  in  the  mortgages  as  an  incident 
of  its  investment 

Even  if  the  mortgages  underiying  a 
governmental  mortgage  pool  are  not 
considered  to  be  plan  assets  under  a 
"beneficial  ownership"  rule,  the 
mortgages,  might  be  considered  to  be 
plan  assets  under  paragraph  (e)  of  the 
proposed  regulation,  relating  to  equity 
securities.*  As  discussed  in  the 


*uu.&Ci7i»-i7ah.. 


'Title  m  of  tlie  Emergency  Home  Ftnance  Act  of 
1970,  u  amended.  12  U.S.C  1451-1488. 

*L<egiilatioD  hai  recently  been  introduced  that 
would,  among  other  things,  result  in  the  convenioo 
of  the  oon-voting  capital  atock  of  FHLMC  to  voting 
common  stock  and  would  provide  authority  for 
distribution  of  voting  stock  to  ttw  ahareboklers  of 
the  various  Federal  Home  Loan  Bank*.  FHLMC  also 
would  have  authority  to  sell  nmrtmiwi  and  preferred 
stock  to  the  pubhc,  and.  after  a  tranaitknal  period, 
six  of  the  nine  directors  of  FHUtlC  would  be  elected 
by  the  common  stockholders. 

'The  exception  in  parapaph  (e),  as  proposed,  for 
securities  that  are  widely  held,  freely  transferable 
and  registered  under  certain  proviakns  of  the 
Federal  securities  acts  would  not  be  available  for 
interests  in  governmental  mortgage  pools  because 
sudi  interests  are  issued  pursuant  to  an  exemption 
from  the  ragistratiao  requirements  of  the  Securities 
Act  of  1033.  See  15  U.S.C  77c(a)(2)  (relating  to 
securities  guaranteed  by  the  Unitad  Slates  or  an 
Instnunentality  thereol)  and  U  U.&C  ITUfb) 
(relating  to  tnlanata  In  FNMA  pools). 


preambles  to  both  the  1979  proposal  and 
the  1980  proposal,  paragraph  (e) 
reflected  the  Department's  concern  that 
unless  the  imderiying  assets  of  certain 
entities  in  which  an  employee  benefit 
plan  invests  are  characterized  as 
including  "plan  assets",  the  purposes  of 
the  fiduciary  responsibihty  provisions  of 
ERISA  might  easily  be  defeated. 
However,  the  special  characteristics  of 
governmental  mortgage  pools  described 
above  indicate  that  a  plan's  investment 
in  such  an  entity  is  not  the  kind  of 
investment  that  mi^t  be  used  to  avoid 
fiduciary  responsibility.  *  GNMA 
guaranteed  pass-throiigh  mortgage 
certificates  are  guaranteed  by  the 
United  States,  and  where  such  a 
guarantee  by  the  United  States  exists 
with  respect  to  a  plan's  investment  in  a 
mortgage  pool,  the  Department  believes 
that  a  plan  that  invests  in  the  pool  will 
look  to  the  guarantee,  rather  than  to  the 
mortgages  imderiying  the  pool  for 
assurance  that  amoimts  due  on  its 
investment  will  be  paid  Although 
FHLMC  and  FNMA  mortgage  pool 
certificates  are  not  guaranteed  directly 
or  indirectly  by  the  United  States,  eadi 
corporation  guarantees  principal  and 
interest  on  such  investments  and. 
accordingly,  an  investing  plan  will  rely 
on  the  creditworthiness  of  the  issuing 
corporation  in  making  its  investment 
decision.  Since  there  is  a  significant 
Federal  government  involvement  in  the 
management  of  each  corporation,  and 
protections  similar  to  those  provided  to 
holders  of  GNMA  mortgage  pool 
certificates  are  afforded  to  holders  of 
certificates  in  mortgage  pools  that  are 
sponsored  by  FNMA  and  FHLMC,  the 
E)epartment  has  concluded  that  plan 
investments  in  these  pools  should,  for 
purposes  of  the  regulation,  be  treated  in 
the  same  way  as  investments  in 
mortgage  pools  that  have  a  "fuU  faidi 
and  credit"  guarantee. 

In  view  of  the  foregoing,  the 
Department  has  decided  that  it  is 
appropriate  to  treat  all  governmental 
mortgage  pool  investments  in  the 
manner  contemplated  by  paragraph  (b) 
of  the  proposal  (relating  to  obligations  of 
the  United  States  or  an  agency  or 
instrumentality  thereof).  Accordingly, 
the  final  regulation  provides  that  when  a 
plan  invests  in  a  governmental  mortgage 
pool,  its  assets  include  its  investment 


•Ahhoo^  the  distfaKtiaa  between  taneatn 
governmental  muilgage  pools  and  those  eqsity 
investments  that  woald  be  sabiact  to  dMgsaml 
"look  throogh"  nde  of  pereyiqih  (a)  of  the  pcopoaal 
is  signiflrant  to  Aa  Department's  deciakBi  to  adapt 
a  special  rule  lor  govemmaatal  motlgafs  pooia,  the 
diecuseion  in  tUs  nottoe  shoald  not  be  read  to  I 
diet  pararapti  (•)  wiD  ntttm^toty  be  adoplsd 
sabatantiafljr  aa  It  wi 
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but  do  not,  solely  by  reason  of  such 
investment,  include  any  of  the 
underlying  mortgages.  Thus,  the  sponsor 
or  manager  of  a  governmental  mortgage 
pool  would  not  be  a  fiduciary  of  a  plan 
merely  by  reason  of  the  plan's 
investment  in  the  pool.  The  regulation 
specifically  states  that  interests  in 
FHLMC,  GNMA  and  FNMA  mortgage 
pools  are  among  the  investments  to 
which  the  regulation's  general  rule 
applies.' 

C.  Other  Issues  Under  the  Proposed 
Plan  Assets  Regulation.  As  noted  above, 
the  Department  has  decided  to  issue  a 
final  regulation  relating  to  governmental 
mortgage  pools  at  this  time  in  view  of 
the  widespread  concern  regarding  the 
potential  effect  of  the  proposed 
regulation,  if  adopted,  on  employee 
benefit  plan  investments  in  such  pools 
and  the  consequent  need  for  guidance  in 
this  area.  However,  the  Department  is 
not  prepared  at  this  time  to  issue  a  final 
regulation  which  deals  comprehensively 
with  the  definition  of  "plan  assets"  as  it 
relates  to  the  fiduciary  responsibility 
provisions  of  ERISA.  Nonetheless,  the 
Department  contemplates  that  the 
regulation  being  adopted  here  will  be 
redesignated  and  incorporated  in  the 
forthcoming  plan  assets  regulation. 

Regulation  Relating  to  the  Trust 
Requirement 

A.  General  Considerations.  The 
comments  received  by  the  Department 
in  connection  with  the  proposed 
regulation  under  section  403(a)  of  ERISA 
indicated  that  there  is  uncertainty 
regarding  the  manner  in  which  the 
requirement  of  that  section  that  plan 
assets  be  "held  in  trust"  may  be 
satisfied  with  respect  to  various  kinds  of 
property.  The  final  regulations  under 
section  403(a)  contain  specific  rules  for 
those  arrangements  that  were  of  most 
concern  to  the  commentators.  These 
specific  rules  are  discussed  below. 

The  rules  in  the  final  regulation  are 
intended  to  permit  trustees  to  hold  plan 
assets  in  conventional  ways,  but  are 
also  intended  to  be  consistent  with  the 
purposes  underlying  the  trust 
requirement  of  section  403(a)  of  ERISA. 
In  this  respect,  the  Department  noted  in 
the  preamble  to  its  original  proposed 
regulation  under  section  403(a)  that  an 
underlying  rationale  of  the  trust 
requirement  is  to  prevent  commingling 
of  plan  assets. '"  In  addition,  the 


Department  believes  that  the  trust 
requirement  also  should  be  interpreted 
in  the  context  of  the  further  requirement 
of  section  403(a)  that  the  plan's  trustee  " 
must  have  exclusive  authority  and 
discretion  to  manage  and  control  the 
assets  of  the  plan  (except  as  otherwise 
specifically  provided).  In  the 
Department's  view,  the  purposes 
underlying  the  trust  requirement  suggest 
that  the  two  primary  considerations  in 
determining  whether  a  particular 
arrangement  satisfies  the  trust 
requirement  are:  (1)  The  segregation  of 
the  property  so  as  to  prevent 
commingling  of  the  property  held  in  trust 
with  property  held  for  his  own  account 
by  the  person  managing  the  property; 
and,  (2)  The  trustee's  retention  of  the 
exclusive  authority  and  discretion  to 
manage  and  control  all  of  the  plan's 
rights  with  respect  to  the  property. 

When  the  primary  considerations 
identified  above  are  taken  into  account, 
it  is  apparent  that  plan  trustees  should 
have  considerable  flexibility  under  the 
trust  requirement  to  determine  the 
manner  in  which  an  asset  of  the  plan 
will  be  held.  Nonetheless,  plan  assets 
must,  in  any  event,  be  held  in  a  manner 
that  is  consistent  with  the  general 
fiduciary  provisions  of  ERISA,  including 
the  "prudence"  rule  of  section 
404(a)(1)(B). "In  addition,  a  person 
holding  property  on  behalf  of  the  plan's 
trustee  may  be  acting  as  agent  for  the 
trustee.  The  Department  is  not 
addressing  here  the  question  of  the 
extent  to  which  a  plan  trustee  is 
responsible  as  principal  for  the  acts  of 
such  a  person. 

B.  Street  Name  and  Nominee 
Registration.  In  footnote  14  to  the 
preamble  of  the  1979  proposal,  the 
Department  suggested  that,  generally, 
the  practice  of  registering  securities  in 
which  a  plan  has  invested  in  the  name 
of  a  broker-dealer  or  its  nominee 
(sometimes  referred  to  as  "street  name" 
registration)  "  would  violate  the 


•Of  coune.  the  plan'a  interest  in  a  governmental 
mortgage  pool  would  it»elf  be  an  asset  of  the  plan, 
and  would  include  all  of  the  rights  of  a  holder  of 
such  an  interest  under  applicable  law. 

"■38  FR  444S8,  December  24, 1974. 


"The  discussion  in  this  notice  refers  to  a  single 
plan  "trustee"  for  purposes  of  convenience. 
However,  section  403(a)  expressly  contemplates 
that  a  plan  may  have  more  than  one  trustee,  and. 
where  a  plan  does  have  more  than  one  trustee,  such 
trustees  are  generally  obligated,  under  section 
405(b)(1)(B)  of  ERISA,  to  jointly  manage  and  control 
the  assets  of  the  plan.  The  discussion  of  the  trust 
requirement  in  this  document  also  applies  to  a  plan 
with  two  or  more  trustees. 

"Whether  a  person  holding  property  on  behalf  of 
a  plan  is  a  fiduciary  with  respect  to  such  property 
would  be  determined  under  the  definibon  of  that 
term  in  section  3(21)  of  ERISA. 

"Securities  also  are  frequently  held  in  the  name 
of  a  nominee  of  an  institutional  investor  (such  as  a 
bank  or  insurance  company)  and  such  arrangements 
are  referred  to  as  "nominee"  name  registration.  See 
Final  Report  of  the  Securities  and  Exchange 
Commission  on  the  Practice  of  Recording  the 
Ownership  of  Securities  In  the  Records  of  the  Issuer 


requirement  of  section  403(a)  of  ERISA 
that  plan  assets  be  held  in  trust,  unless 
the  broker-dealer  held  the  securities  as 
trustee  for  the  plan  pursuant  to  an 
executed  trust  agreement.  Several 
commentators  stated  that  it  is 
customary  for  the  securities  of  employee 
benefit  plans  to  be  held  in  street  name 
and  urged  that  the  Department 
reconsider  whether  it  is  permissible  to 
hold  securities  in  this  manner  under 
section  403(a). 

According  to  the  commentators, 
where  securities  are  owned  by  an 
employee  benefit  plan,  but  registered  in 
street  name,  the  interests  of  the  plan  are 
adequately  protected,  and  a  plan 
trustee's  control  over  such  assets  is 
assured,  even  though  the  securities  are 
not  actually  registered  in  the  name  of 
the  trust  under  which  the  plan  is 
maintained.  In  this  regard,  the 
commentators  pointed  out  that  the 
Securities  and  Exchange  Commission 
has  promulgated  rules  that  specifically 
regulate  the  conduct  of  a  broker-dealer 
with  respect  to  its  holdings  of  customer 
securities. " 

Moreover,  the  commentors  noted, 
insurance  is  provided  (under  the 
Securities  Investor  Protection  Act  of 
1970)  ^*  against  losses  resulting  from  the 
insolvency  of  a  broker-dealer  in  whose 
name,  or  in  the  name  of  whose  nominee, 
securities  of  a  plan  are  held.  In  addition, 
the  commentators  noted  that  most  major 
broker-dealers  also  carry  additional 
insurance  against  losses  which  exceed 
the  amount  covered  by  the  Securities 
Investor  Protection  Act.  The 
commentators  also  pointed  out  that  the 
Federal  Bfuikruptcy  Code  establishes 
certain  preferences  in  bankruptcy  with 
respect  to  claims  against  a  broker-dealer 
in  whose  name  securities  are  held  on 
behalf  of  a  customer,  '*  and  those 


in  Other  Than  the  Name  of  the  Beneficial  Owner  of 
Such  Securities  1  (1976). 

"The  commentators  specifically  referred  to  Rules 
8c-l,  15c-l  and  15c3-3  under  the  Securities 
Exchange  Act  of  1934  (17  CFR  240.8c-l.  240.15c2-l 
and  240.15C3-3).  Rules  6o-l  and  lSc2-l  restrict  the 
hypothecation  of  customers'  securities  by  a  broker- 
dealer  rule  15c3-3  establishes  rules  relating  to  a 
broker-dealer's  control  over  securities  held  on 
behalf  of  a  customer  and  also  requires  a  broker- 
dealer  to  estabhsh  a  special  reserve  account  with  a 
bank  for  the  exclusive  benefit  of  customers. 

"15  U.S.C  78aaa-7ayy/.  The  Securities  Investor 
Protection  Act  of  1970  established  the  Securities 
Investor  Protection  Corporation,  which  has 
authority  to  bring  actions  in  order  to  assure  the 
protection  of  customers  of  a  broker-dealer  and  also 
administers  a  fund  from  which  advances  may  be 
made,  subject  to  certain  limitations,  in  order  to 
satisfy  a  broker-dealer's  obligation  to  its  customers. 

"11  U.S.C.  752.  Section  752  provides  for  the 
priority  distribution  of  customer  property  to  a 
broker-dealer's  customers  to  the  extent  of  their 
"allowed  net  equity  claims."  In  general,  the 
customer's  "net  equity  claim"  is  equal  to  the  amount 

Contliund 
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proviaions  provide  additional  protection 
against  loss. 

The  commentators  also  pointed  out 
that  the  plan  tnistee  does  not  relinquish 
control  over  securities  of  an  employee 
benefit  plan  merely  because  they  are 
registered  in  street  name.  For  example, 
the  owner  of  stock  registered  in  street 
name  must  be  given  proxy  solicitations 
and  has  the  ri^t  to  vote  \he  stock,  and, 
in  addition,  is  entitled  to  bring 
stockholder  derivative  actions. 

The  commentators  also  stated  that 
street  name  registration  may,  in  some 
respects,  be  advantageous  to  employee 
benefit  plans.  Several  commentators 
pointed  out  that  a  plan's  actual 
registration  of  seciuities  increases  the 
costs  associated  with  holding  and 
transfer  of  the  securities.  In  addition, 
some  commentators  asserted  that  street 
name  registration  is  particularly 
important  for  plans  that  allow  a 
participant  to  direct  die  investment  of 
his  individual  account  "  because  such 
transactions  are  normaUy  relatively 
small  and  their  timing  is  not  under  the 
control  of  the  plan's  trustee. 

According  to  the  commentators,  the 
use  of  street  name  registration  is  an 
important  factor  in  the  promotion  of  a 
Congressional  policy  favoring  the 
establishment  of  a  national  clearance 
and  settlement  system  because  the 
ability  to  deposit  and  maintain 
customers'  securities  in  a  securities 
depository  (thereby  eliminating  the 
necessity  for  the  physical  movement  and 
delivery  of  stock  certificates  and  making 
possible  book  entry  transfers)  is  an 
essential  component  of  such  a  national 
clearance  and  settlement  system.  '*  In 
this  respect  some  conmientators  called 
particular  attention  to  certain  central 
securities  depositories  which  routinely 
hold  securities  in  the  name  of  a 
nominee. 

The  Department  has  reconsidered  its 
position  with  respect  to  the  appUcation 
of  the  trust  requirement  to  securities 
that  are  owned  by  an  employee  benefit 
plan,  but  are  registered  in  street  name. 
On  the  basis  of  the  comments  received, 
it  appears  that  where  securities  owned 


that  would  have  been  realixed  at  the  time  of  filing  of 
the  bankruptcy  petition,  upon  liquidation  of  the 
customer'!  tecurity  positioa  leu  the  amount  of  any 
claims  of  the  broker-dealer  againit  the  customer. 
Sse  n  U.&C.  741(a)(5). 

■' Section  404(c)  of  ERISA  specifically 
contemplates  participant  directed  individual 
account  plans. 

"The  commentators  referred  specifically  to  Pub. 
L  No.  M-21  (May  6, 1975)  which  amended  certain 
ptovisions  of  the  Federal  securities  acts.  Section  2 
of  that  statute  states  that  one  of  Congress'  puipoaes 
in  enacting  the  amendments  was  to  "remove 
impedimeots  to  and  perfect  mechanisms  of  *  *  *  a 
national  system  for  clearance  and  settlement  of 
securities  transactions  and  the  safeguartUng  of 
securitie*  and  fails  related  thereto." 


by  a  plan  are  held  in  the  name  of  a 
nominee  or  in  street  name,  the  trustee  of 
the  plan  ordinarily  retains  exclusive 
control  over  all  of  the  rights  of 
ownership  of  such  securities.  For 
example,  notwithstanding  that  securities 
are  held  in  street  name,  the  trustee  may 
freely  sell  tiie  securities,  or  pledge  them, 
and,  in  the  case  of  stock,  may  vote  the 
shares.  In  addition,  the  comments 
received  indicate  that  other  statutes  and 
regulations  relating  to  such 
arrangements  provide  certain 
meaningful  protections  to  the  owners  of 
securities  (including  plans)  against  the 
risks  arising  from  i£e  registration  of  die 
securities  in  the  name  of  an  entity  other 
than  their  beneficial  owner.  Therefore, 
the  Department  has  determined  that  the 
holding  of  securities  of  an  employee 
benefit  plan  in  nominee  or  street  name 
will  not.  in  itself,  be  a  violation  of  the 
trust  requirement  of  section  403(a).  A 
new  paragraph  has  accordingly  been 
added  to  the  final  regulation  to  make  it 
clear  that  the  trust  requirement  of 
section  403(a)  does  not  prohibit  the 
holding  of  securities  in  street  name  or  in 
the  name  of  a  nominee,  provided  such 
securities  are  held  on  the  plan's  behalf 
by  a  bank  or  its  nominee,  a  broker- 
dealer  or  its  nominee,  or  a  "clearing 
agency"  (as  defined  in  the  Securities 
Exchange  Act  of  1934)  or  its  nominee.** 

Notwithstanding  the  inclusion  of  a 
specific  provision  relating  to  street  name 
registration  in  the  final  r^ulation.  the 
Department  notes  that  plan  trustees  and 
other  plan  fiduciaries  should  take  steps 
to  assure  that  any  such  arrangement  in 
fact  provides  the  trustee  or  trustees  of 
the  plan  with  authority  and  control  over 
the  securities.  In  addition,  plan  trustees 
and  other  fiduciaries  have  an  obligation 
to  evaluate  the  safeguards  against  loss 
that  exist  with  respect  to  an 
arrangement  imder  which  securities 
owned  by  a  plan  are  held  in  street 
name.*"  Such  an  evaluation  is  a 
particidarly  important  part  of  a 
fiduciary's  obl^ations  in  this  context 
because  the  plan  might  be  unable  to 


"The  specific  provision  relating  to  securities  held 
in  street  name  or  by  a  nominee  deals  with  those 
arrangements  which  were  brought  to  the  attention 
of  the  Department  in  the  public  comments.  The 
regulation  does  not  specifically  addraes  how  the 
trust  requirement  would  be  satisfied  with  respect  to 
other  arrangements  under  which  securities  might  be 
held  on  behalf  of  a  plan. 

"See  the  general  discussion  above  regarding  the 
application  of  the  trust  requirement  Among  the 
factors  that  would  be  relevant  to  such  an  evaluatioo 
in  cases  where  securities  are  held  in  the  name  of  a 
broker.dealar  or  its  nominee  would  be  the  financial 
stability  of  the  broker-dealer,  the  safeguards 
established  for  the  holding  of  securities,  the  extent 
to  which  adequate  iiuurance  is  provided  against 
loss  (relative  to  the  value  of  the  securities  held  on 
behalf  of  the  plan),  and  the  faaaibility  of  altematiTe 
methods  of  holdiqg  the  ••curitlea. 


dispose  of  securities  held  in  street  name 
on  its  behalf  if  the  holder  of  such 
securities  becomes  bankrapL 

C.  Corporations  Described  in  Section 
S01(c)(2)  of  the  Internal  Revenue  Code. 
Some  commentators  e)q>Fessed  concern 
that  the  regulation  relating  to  the  trust 
requirement  as  imposed  by  die 
Department  would  prevent  a  trustee  of  a 
plan  &x>m  holding  real  property  in  a 
corporation  described  in  section 
501(c)(2)  of  the  Internal  Revenue  Code." 
According  to  these  commentators, 
certain  trustees  have  traditionally 
established  such  corporations  in  order 
to  hold  tide  to  real  property  in  states  in 
which  they  do  not  do  business  because 
many  states  prohibit  corporations  other 
than  diose  domiciled  or  doing  business 
in  the  state  from  owning  real  property 
that  is  located  within  die  state. 

In  the  case  of  a  corporation  descxibed 
in  section  501(c)(2)  of  the  Code  diat  is 
organized  for  purposes  of  holding  real 
property  on  behalf  of  a  plan,  die  plan's 
ri^ts  to  the  assets  of  such 
corporation — i.e.  the  real  property  held 
by  the  corporation — are  evidenced  by 
shares  of  stock.  Therefore,  it  appears 
that  under  such  an  arrangement  a  plan 
trustee  would  control  all  of  the  plan's 
rights  with  respect  to  such  property  if  he 
holds  all  of  the  stock  in  trust" 
Accordingly,  die  final  regulation  has 
been  revised  to  make  it  clear  that  die 
trust  requirement  of  section  403(a) 
would  be  satisfied  with  respect  to  real 
property  held  in  a  501(c)(2)  corporation 
on  behalf  of  the  plan  if  the  stodc  of  the 
corporation  is  held  in  trust 

D.  Certain  Plan  Investments.  Under 
the  Department's  pnqxwed  regulation 
dealing  with  the  definition  of  plan 
assets,  the  assets  of  an  entity  in  which  a 
plan  makes  an  equity  investment  under 
certain  circumstances  woidd  include 
"plan  assets"."  Several  commentator* 


"SectiaD  8in(cN2)  of  the  Code  i 
taxation  a  '^c)arporatian  oiganixed  for  the 
exdusive  purpose  of  holding  title  to  ptmieity. 
collecting  incooie  therefroni  and  turning  over  like 
raitiie  amount  theretA  leaa  expenses,  to  an 
organiaatian  which  is  itaeif  exeinpl  under  this 
section."  (Sectioo  S01(a}  of  the  Code  exeaopta  fraa 
taxation  trasts  that  fonn  part  of  an  employee 
pension  plan  that  meets  tt>e  requirements  of  secMaa 
401(b)  of  Oie  Code). 

"The  Department  will  separately  •ddieaa  the 
issue  of  when  the  assets  of  a  plan  wiU  be 
coiuidered  to  include  the  underlying  aaaeta  of  a 
corporation  which  is  wholly  owned  by  the  plan  ta 
its  final  regulatton  daaUng  with  the  definitiaB  of 
"plan  asaets."  The  D^arlmant  also  nolas  that 
Interpretive  Bulletin  75-Z.  28  CTR  2500.75-2 
describes  the  appHcatiaa  of  oerlain  of  the  fiduciary 
responsibility  provisions  of  BMSAinoasaa  winraa 
corporatioo  is  controlled  by  a  plan. 

"See  paragraph  (e)  of  the  propoeed  plan  i 
regulation,  discussed  above. 
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noted  that  the  proposed  regulation 
relating  to  the  trust  requirement  did  not 
state  how  the  requirement  that  plan 
assets  be  held  in  trust  is  satisfled  in 
such  cases. 

The  Department  is  not  at  this  time 
addressing  all  of  the  issues  that  have 
been  raised  in  connection  with  the 
proposed  regulations  relating  to  plan 
investments  in  entities  such  as 
corporations  and  partnerships. 
Nonetheless,  the  Department  believes 
that  is  both  feasible  and  appropriate  to 
describe,  in  the  regulation  being  issued 
here,  how  the  trust  requirement  of 
ERISA  is  satisfied  where  the  assets  of 
an  entity  include  plan  assets  by  reason 
of  a  plan's  investment  in  the  entity. 

In  the  Department's  view,  the  fact  that 
the  assets  of  an  entity  in  which  a  plan 
invests  may,  for  purposes  of  the 
fiduciary  responsibility  provisions 
ERISA,  be  considered  to  include  plan 
assets  does  not.  in  itself,  have  the  effect 
of  requiring  that  the  assets  of  the  entity 
be  held  in  trust.  In  such  circumstances, 
the  plan's  rights  in  the  entity,  and  the 
terms  and  conditions  to  which  its 
interest  in  the  entity  is  subject,  are 
usually  governed  by  a  contract, 
certificate,  or  other  instrument.  Where 
control  over  such  an  instnunent  is 
sufficient  to  provide  the  plan's  trustee 
with  exclusive  authority  to  exercise  all 
to  the  plan's  rights  with  respect  to  the 
assets  of  the  entity  (other  than  those 
rights  which  arise  from  the  fiduciary 
obligations  of  either  the  management  of 
the  entity  or  other  persons  who  are 
flduciaries  with  respect  to  such  assets) 
the  trustee's  control  of  such  instrument 
is  sufficient  to  satisfy  the  trust 
requirements  of  section  403(a].  For 
example,  if  the  assets  of  a  limited 
partnership  are  considered  (for  purposes 
of  ERISA]  to  include  plan  assets  by 
reason  of  a  plan's  acquisition  of  an 
interest  in  the  partnership,  persons  with 
discretionary  authority  or  control  with 
respect  to  the  assets  of  the  partnership 
would  be  fiduciaries  (because  they  are 
exercising  discretion  over  plan  assets). 
However,  under  the  final  trust 
regulation,  it  is  the  evidence  of  the 
plan's  interest  in  the  partnership,  rather 
than  some  other  evidence  of  ownership 
of  an  interest  in  each  of  the 
partnership's  assets,  that  must  be  held 
in  trust. 

In  view  of  the  foregoing,  the  final 
regulation  relating  to  the  trust 
requirement  includes  a  new  paragraph 
which  indicates  that  when  the  assets  of 
an  entity  are  considered  to  include  plan 
assets  by  reason  of  a  plan's  investment 
in  the  entity,  the  trust  requirement  is 
satisfied  if  the  certificate,  contract  or 


other  instrument  evidencing  the  plan's 
investment  is  held  in  trust. 

E.  Administrative  Exemptions  From 
the  Trust  Requirement.  Several 
commentators  discussed  various  issues 
concerning  the  provision  of  the  proposed 
regulations  that  would  have  provided  a 
limited  exemption  fi-om  the  trust 
requirement  of  section  403(a)  for  certain 
employee  contributions  under  welfare 
plans.  This  provision  has  been  reserved 
in  the  final  regulation.  Many  of  these 
commentators  also  raised  issues  relating 
to  when  employee  contributions  become 
"plan  assets,"  and  the  Department 
intends  to  deal  with  all  of  the  comments 
relating  to  employee  contributions  in  its 
regulation  relating  to  the  definition  of 
that  term. 

Another  commentator  requested  that 
the  Department  provide  an  exemption 
fit)m  the  trust  requirement  for  certain 
organizations  described  in  section 
501(c)(9)  of  the  Internal  Revenue  Code. 
The  Department  will  also  deal 
separately  with  that  issue. 

F.  Conforming  Change.  Section  403b- 
1(b)  of  the  final  regulation  has  been 
modified  to  include  an  additional 
exemption  fi-om  the  trust  requirement  of 
ERISA  that  was  enacted  as  part  of  the 
Multiemployer  Pension  Plan 
Amendments  Act  of  1980.  This 
exemption  concerns  certain  unfunded 
plans  of  companies  owned  by 
employees  and  former  employees.** 

G.  Organization  of  the  Final 
Regulation  Relating  to  the  Trust 
Requirement.  In  view  of  the  revisions 
that  have  been  made  to  the  final 
regulation,  the  Department  has  decided 
to  reorganize  the  regulation  for  the 
purpose  of  clarity.  Paragraph  (a)  of  the 
regulation  under  section  403(a)  sets  forth 
the  general  rule  that  plan  assets  must  be 
held  in  trust;  paragraph  (b)  of  the 
regidation  describes  the  manner  in 
which  the  trust  requirement  is  satisfied 
in  certain  specific  situations;  paragraph 
(c)  sets  forth  specific  obligations  of 
trustees  and  is  derived  from  paragraph 
(a)  of  the  proposed  regulation. 

The  final  regulation  under  section 
403(b)  sets  forth  the  exemptions  from 
the  trust  requirement  specifically 
estabhshed  by  statute. 

In  addtion,  a  minor  revision  has  been 
made  to  paragraph  (a)(3)  of  the 
regulation  under  section  403(b)  to  make 
it  clear  that  the  language  limiting  the 
availability  of  the  statutory  exemption 
in  section  403(b)(3)  of  ERISA  to  assets 
held  under  certain  custodial  accounts 
applies  to  plans  covering  employees 
described  in  section  401(c)(1)  of  the 


"See  lection  411(c),  Pub.  L  9ft-364,  September  25, 
1980. 


Internal  Revenue  Code  as  well  as  to 
individual  retirement  accounts. 

Regulatory  Flexibility  Act 

The  requirements  of  5  U.S.C.  603-604 
are  not  applicable  to  regulations  with 
respect  to  which  a  notice  of  proposed 
rulemaking  was  published  before 
January  1, 1981.  See  section  4  of  the 
Regulatory  Flexibility  Act.  Pub.  L.  96- 
354.  94  Stat.  1165  (1980). 

Executive  Order  12291 

The  Department  has  determined  that 
the  regulations  being  issued  here  are  not 
"major"  rules  as  defined  in  section  1(b) 
of  Executive  Order  12291,  because  they 
are  not  likely  to  result  in:  an  annual 
effect  on  the  economy  of  $100  million  or 
more;  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal.  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Estimates  recently  compiled  by  the 
Department  of  Housing  and  Urban 
Development  indicate  that 
approximately  7.3%  of  current  (1981) 
private  non-insured  plan  assets  are  in 
housing  related  entities,  or 
approximately  $20  billion.  To  the  extent 
pension  fund  fiduciaries  have  avoided 
investing  pension  fund  assets  in 
governmental  mortgage  pools  because  bf 
concern  or  uncertainty  as  to  the  extent 
of  their  fiduciary  liabilities  or  fear  of 
engaging  in  prohibited  transactions,  this 
regulation  could  increase  investments 
by  pension  funds  in  governmental 
mortgage  pools.  This  possible  transfer  of 
funds  from  other  investments  to 
governmental  mortgage  pools,  will,  of 
course,  result  in  no  net  increase  in 
pension  fimd  investments  in  the 
economy. 

While  no  additional  pension 
investments  will  result  from  the 
regulation  relating  to  governmental 
mortgage  pools,  the  allocation  of  plan 
assets  among  competing  investments 
would  be  expected  to  be  more  efficient 
to  the  extent  there  have  been 
impediments  imposed  on  investment 
managers.  In  addition,  the  regulation 
would  not  result  in  a  reduction  in 
protection  offered  plan  participants  and 
beneficiaries.  Therefore,  the  regulation 
should  not  have  any  adverse,  and  could 
have  a  positive,  effect  on  competition 
for  funds  and  the  functioning  of  the 
market. 
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Similariy,  the  clarification  of  the  trast 
requirement  will  allow  normal  business 
practices  to  continue  while  still 
protecting  the  interests  of  participants 
and  beneficiaries. 

Paperworic  Reduction  Act 

The  regulations  being  issued  here  are 
not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.]  because  they  do  not 
contain  an  "information  collection 
request"  as  defined  in  44  U.S.C.  3502(11). 

Statutory  Authority 

The  regulations  below  are  adopted 
pursuant  to  the  authority  contained  in 
section  505  of  ERISA  (Pub.  L  93-406,  88 
Stat.  894;  29  U.S.C.  1135)  and  under 
section  102  of  Reorganization  Plan  No.  4 
of  1978  (43  FR  47713.  October  17. 1978). 
effective  December  31. 1978  (44  FR  1065. 
January  3. 1979).  3  CFR  1978  Comp.. 
.332. 

List  of  Subjecto  in  29  CFR  Part  2550 

Employee  benefit  plans.  Employee 
Retirement  Income  Security  Act, 
Employee  Stock  Ownership  Mans, 
Exemptions.  Fiduciaries,  Investments, 
Investments,  foreign.  Party  in  interest. 
Pensions,  Prohibited  transactions.  Real 
estate.  Securities.  Surety  bonds.  Trusts 
and  trustees. 

Regulation 

For  the  reasons  stated  above. 
Subchapter  F.  Chapter  XXV.  Subtitle  B. 
of  Title  29.  Code  of  Federal  Regulations, 
is  amended  as  set  forth  below. 

PART  2S50— RULES  AND 
REGULATIONS  FOR  FIDUCIARY 
RESPONSIBILITY 

1.  The  authority  citation  for  Part  2550 
is  revised  to  read  as  follows: 

Authority:  Sec.  505.  Employee  Retirement 
Income  Security  Act  of  1974.  Pub.  L  93-406, 
88  Stat.  894  (29  U.S.C.  113S)  unless  otherwise 
noted.  Sec.  401b-l  also  issued  under  sec.  102, 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713,  October  17, 1978),  effective  December 
31, 1978  (44  FR  1065,  January  3, 1979],  3  CFR, 
1978  Comp.  .332. 

2.  In  Part  2550,  a  new  S  2550.401b-l  is 
added,  in  the  appropriate  place,  to  read 
as  follows: 

S  2550.401b-1    Dcflnitkm  of  "Plan 
Assets"— Oovcmnwntal  Mortgage  Pools. 

(a)  In  General.  (1)  Where  an  employee 
bene^t  plan  acquires  a  guaranteed 
governmental  mortgage  pool  certificate, 
as  defined  in  paragraph  (b).  then,  for 
purposes  of  part  4  of  Title  I  of  the  Act 
and  section  4975  of  the  Internal  Revenue 
Code,  the  plan's  assets  include  the 
certificate  and  all  of  its  rights  with 
respect  to  such  certificate  under 


applicable  law,  but  do  not  solely  by 
reason  of  the  plan's  holding  of  such 
certificate,  include  any  of  tihe  mortgages 
underlying  such  certificate. 

(b)  A  "guaranteed  governmental 
mortgage  pool  certificate"  is  a  certificate 
backed  by,  or  evidencing  an  interest  in, 
specified  mortgages  or  participation 
interests  therein  and  with  respect  to 
which  interest  and  principal  payable 
pursuant  to  the  certificate  is  guaranteed 
by  the  United  States  or  an  agency  or 
instrumentality  thereof.  The  term 
"guaranteed  governmental  mortgage 
pool  certificate"  includes  a  mortgage 
pool  certificate  with  respect  to  which 
Interest  and  principal  payable  pursuant 
to  the  certificate  is  guaranteed  by: 

(1)  The  Government  National 
Mortgage  Association: 

(2)  The  Federal  Home  Loan  Mortgage 
Corporation:  or 

(3)  The  Federal  National  Mortgage 
Association. 

3.  In  Part  2550,  S  2550.403a-l  and 
S  2550.403b-l  are  added  in  the 
appropriate  place  to  read  as  follows: 

§2S50.403s-1    Estsbfchmsnt  of  trust 

(a)  In  General  Except  as  otherwise 
provided  in  §  403b-l.  all  assets  of  an 
employee  benefit  plan  shall  be  held  in 
trust  by  one  or  more  trustees  pursuant  to 
a  written  trust  instrument 

(b)  Specific  applications.  (1)  The 
requirements  of  paragraph  (a)  of  this 
section  will  not  fail  to  be  satisfied 
merely  because  securities  of  a  plan  are 
held  in  the  name  of  a  nominee  or  in 
street  name,  provided  such  securities 
are  held  on  behalf  of  the  plan  by: 

(i)  A  bank  or  trust  company  that  is 
subject  to  supervision  by  the  United 
States  or  a  State,  or  a  nominee  of  such 
bank  or  trust  company: 

(ii)  A  broker  or  dealer  registered 
under  the  Seciuities  Exchange  Act  of 
1934.  or  a  nominee  of  such  broker  or 
dealer;  or 

(iii)  A  "clearing  agency."  as  defined  in 
section  3(a)(23)  of  the  Securities 
Exchange  Act  of  1934.  or  its  nominee. 

(2)  Where  a  corporation  described  in 
section  501(c)(2)  of  the  Internal  Revenue 
Code  holds  property  on  behalf  of  a  plan„ 
the  requirements  of  paragraph  (a)  of  this 
section  are  satisfied  with  respect  to  such 
property  if  all  the  stock  of  such 
corporation  is  held  in  trust  on  behalf  of 
the  plan  by  one  or  more  trustees. 

(3)  If  the  assets  of  an  entity  in  which  a 
plan  invests  include  plan  assets  by 
reason  of  the  plan's  investment  in  the 
entity,  the  requirements  of  paragraph  (a) 
of  this  section  are  satisfied  with  respect 
to  such  investment  if  the  indicia  of 
ownership  of  the  plan's  interest  in  the 
entity  are  held  in  trust  on  behalf  of  the 
plan  by  one  or  more  trustees. 


(c)  Requirements  concerning  trustees. 
The  trustee  or  trustees  referred  to  in 
paragraphs  (a)  and  (b)  shall  be  eidier 
named  in  the  trust  instrument  or  in  the 
plan  instnmient  described  in  section 
402(a)  of  the  Act  or  appointed  by  a 
person  who  is  a  named  fiduciary  (widiin 
the  meaning  of  section  402(a)(2)  of  ttie 
Act).  Upon  acceptance  of  being  named 
or  appointed,  the  trustee  or  trustees 
shall  have  exclusive  authority  and 
discretion  to  manage  and  control  the 
assets  of  the  plan,  except  to  the  extent 
that 

(1)  The  plan  instrument  or  the  trust 
instrument  expressly  provides  that  the 
trustee  or  trustees  are  subject  to  the 
direction  of  a  named  fiduciary  who  is 
not  a  trustee,  in  which  case  the  trustees 
shall  be  subject  to  the  proper  directions 
of  such  fiduciary  which  are  made  in 
accordance  with  the  terms  of  the  plan 
and  which  are  not  contrary  to  the 
provisions  of  Titie  I  of  the  Act  of 
Chapter  XXV  of  this  Title,  or 

(2)  Authority  to  manage,  acquire  or 
dispose  of  assets  of  the  plan  is 
delegated  to  one  or  more  investment 
managers  (within  the  meaning  of  section 
3(38)  of  the  Act)  pursuant  to  section 
402(c)(3)  of  the  Act 

§2550.4036-1    ExsmpUons  from  Triist 
RsQulfsinsfit 

(a)  Statutory  exemptions.  Tlie 
requirements  of  section  403(a)  of  the  Act 
and  section  403a-l  shall  not  apply — 

(1)  To  any  assets  of  a  plan  which 
consist  of  insurance  contracts  or  policies 
issued  by  an  insurance  company 
qualified  to  do  business  in  a  State: 

(2)  To  any  assets  of  such  an  insurance 
company  or  any  assets  of  a  plan  wdiidi 
are  held  by  such  an  insurance  company; 

(3)  To  a  plan— 

(i)  Some  or  all  of  the  participants  of 
which  are  employees  described  in 
section  401(c)(1)  of  the  Internal  Revenue 
Code  of  1954;  or 

(ii)  Which  consists  of  one  or  more 
individual  retirement  accounts 
described  in  section  406  of  the  Internal 
Revenue  Code  of  1954  to  the  extent  that 
such  plan's  assets  are  held  in  one  or 
more  custodial  accounts  which  qualify 
under  section  401(f)  or  408(h)  of  such 
Code,  whichever  is  appUcable; 

(4)  To  a  contract  estabUshed  and 
maintained  imder  section  403(b]  of  the 
Internal  Revenue  Code  of  1954  to  the 
extent  that  the  assets  of  the  contract  are 
held  in  one  or  more  custodial  accounts 
pursuant  to  section  403(b)(7)  of  such 
Code. 

(5)  To  any  plan,  fund  or  program 
under  which  an  employer,  all  of  whose 
stock  is  direcUy  or  indirectly  owned  by 
employees,  former  employees  or  their 
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beneficiaries,  proposes  through  an 
unfunded  arrangement  to  compensate 
retired  employees  for  bene^ts  which 
were  forfeited  by  such  employees  under 
a  pension  plan  maintained  by  a  former 
employer  prior  to  the  date  such  pension 
plan  became  subject  to  the  Act. 
(b)  [Reserved] 

Signed  at  Washington.  D.C.  this  13th  day  of 
May.  1982. 
Jefbsy  N.  CUyton, 

Administrator.  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor. 

|FR  Doc.  82-13400  Filed  5-13-82: 3:17  pml 
■UJNQ  COOE  4810-29 -« 


POSTAL  SERVICE 

39  CFR  Part  265 

Release  of  Information;  ENsdosure  of 
Listings  of  Employees  at  Postal 
Facilities 

Correction 

In  FR  Doc.  82-13047,  appearing  at 
page  20303,  in  the  issue  of  Wednesday, 
May  12. 1982,  make  the  following 
correction: 

On  page  20304,  in  §  265.6(e)  the  8th 
line  should  read  "names  or  addresses 
(past  or  present)  of*. 

SUJNQ  CODE  ISOSmi-M 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Parts  216  and  228 

Regulations  Governing  Small  Takes  of 
Marine  Mammals  Incidental  to 
Specified  Activities 

agency:  National  Oceanic  and 
Atmospheric  Administration, 
Commerce. 
action:  Final  rule. 

summary:  Section  101(a)(5)  of  the 
Marine  Mammal  Protection  Act  of  1972. 
as  amended,  directs  the  Secretary  to 
allow,  upon  request,  the  taking  of  small 
numbers  of  marine  mammals  incidental 
to  specified  activities  if  the  Secretary 
makes  certain  findings  and  prescribes 
regulations.  These  relations  establish 
a  mechanism  for  the  submission  and 
evaluation  of  requests  and  establish 
requirements  for  specific  regulations 
and  Letters  of  Authorization  to  conduct 
allowed  activities.  In  addition,  pursuant 
to  a  request  and  available  information, 
specific  regulations  allowing  the  taking 
of  ringed  seals  incidental  to  on-ice 
seismic  exploratory  activities  in  the 
Beaufort  Sea  for  the  period  1982  to  1986, 
which  set  forth  permissible  methods  of 


taking  and  requirements  for  monitoring 
and  reporting,  are  established. 
EFFECnvE  DATE:  These  regulations 
become  effective  on  May  18, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  R.  B.  Brumsted,  Acting  Deputy 
Director,  Office  of  Marine  Mammals  and 
Endangered  Species,  National  Marine 
Fisheries  Service,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20235, 
Telephone  (202)  634-7529. 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

Pub.  L  97-58  amended  the  Marine 
Mammal  Protection  Act  of  1972 
(MMPA),  by  adding,  among  other  things, 
a  new  Section  101(a)(5)  (16  U.S.C. 
1371(a)(5))  which  directs  the  Secretary 
to  allow,  upon  request  by  U.S.  citizens 
who  engage  in  a  specified  activity  (other 
than  commercial  fishing)  within  a 
specified  geographical  region,  the 
incidental,  but  not  intentional,  taking  of 
small  numbers  of  marine  mammals.  This 
permission  may  be  granted  for  periods 
of  five  years  or  less.  Such  taking  may  be 
allowed  only  if  the  species  involved  is 
not  depleted  and  if  the  Secretary,  after 
notice  and  opportunity  for  public 
comment,  (a)  finds  that  the  total  taking 
will  have  a  negligible  impact  on  the 
species,  its  habitat,  and  the  availability 
of  the  species  for  subsistence  uses;  (b) 
prescribes  regulations  setting  forth 
permissible  methods  of  taking  and  other 
means  of  ei^ecting  the  least  practicable 
adverse  impact  on  the  species  and  its 
habitat,  paying  particular  attention  to 
rookeries,  mating  grounds,  and  other 
areas  of  similar  significance;  and  (c) 
prescribes  regulations  pertaining  to  the 
monitoring  and  reporting  of  such  taking. 

On  November  20. 1981  (46  FR  57098), 
the  National  Marine  Fisheries  Service 
(NMFS)  pubhshed  a  Request  for 
Information  and  Advanced  Notice  of 
Proposed  Rulemaking  in  the  Federal 
Register,  which  solicited  information 
and  suggestions  from  interested  persons 
on  (a)  the  types  of  activities  that  may  be 
authorized  under  Section  101(a)(5);  (b) 
the  structure  and  content  of  regulations 
relating  to  permissible  methods  of 
taking,  monitoring  and  reporting;  and  (c) 
a  processing  system  for  individual 
requests  for  such  permission  to  take.  In 
particular.  NMFS  specifically  invited 
relevant  information  concerning  seismic 
activities  which  might  affect  marine 
mammals  so  that  appropriate 
implementing  regulations  could  be 
considered. 

The  NMFS  published  proposed 
regulations  in  the  Federal  Register  on 
March  3, 1982  (47  FR  9027),  to  implement 
Section  101(a)(5)  of  the  MMPA  by 
establishing  a  mechanism  for  the 


submission  and  evaluation  of  requests 
and  establishing  requirements  for 
specific  regulations  and  Letters  of 
Authorization  to  conduct  allowed 
activities  (50  CFR  Part  228,  Subpart  A). 
In  addition,  pursuant  to  a  request  from 
the  International  Association  of 
Geophysical  Contractors  and  available 
information,  specific  regulations  to 
allow  the  taking  of  ringed  seals  [Phoca 
hispida)  incidental  to  on-ice  seismic 
exploratory  and  associated  activities  in 
the  Beaufort  Sea  for  the  period  1982  to 
1986  were  proposed  which  set  forth 
permissible  methods  of  taking  imd 
requirements  for  monitoring  and 
reporting  (50  CFR  Part  228,  Subpart  B). 
These  regulations  were  based  on  a 
proposed  finding  that  on-ice  seismic 
exploratory  activities  in  the  Beaufort 
Sea  of  Alaska  over  the  next  five  years 
may  involve  the  taking  of  small  numbers 
of  non-depleted  marine  mammals, 
specifically  ringed  seals,  and  that  the 
total  of  such  taking  will  have  a 
negligible  impact  on  the  species,  on  its 
habitat,  and  on  the  availability  of  such 
species  for  subsistence  uses.  The 
Federal  Register  notice  also  invited 
requests  and  outlined  the  information 
required  for  Letters  of  Authorization  to 
conduct  activities  pursuant  to  final 
regulations,  if  established,  for  on-ice 
seismic  activities. 

Comments  and  Discussion 

Ten  comments  were  received  from  the 
public  on  the  proposed  regulations:  The 
Whale  Center  felt  the  general 
regulations  were  appropriate,  but 
expressed  concern  over  the  specific 
regulations  governing  the  taking  of 
ringed  seals  incidental  to  on-ice  seismic 
activities. 

The  Environmental  Defense  Fund 
submitted  comments  on  the  general  and 
specific  regulations  to  ensure  that  the 
regulations  provide  for  a  system  of 
accountability  designed  to  evaluate  the 
effects  of  each  activity,  and  that  the 
allowed  activity  be  reevaluated 
annually. 

The  Animal  Protection  Institute  of 
America  expressed  concern  that  the 
regulations  regarding  the  incidental 
taking  of  ringed  seals  by  seismic 
activities  did  not  seem  to  address  the 
effects  of  such  taking  on  the  health  and 
stability  of  the  ecosystem,  and  that  the 
harassment  and  displacement  of  nursing 
females,  which  they  feel  will  result  in 
pup  mortality,  appear  to  violate  at  least 
the  spirit  of  the  MMPA  which  was 
intended  to  offer  special  protection  to 
infant  and  nursing  marine  mammals. 

The  Alaska  Department  of  Fish  and 
Game  expressed  a  general  concern 
about  the  annual  differences  in  the 
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geographical  extent  and  intensity  of 
seismic  exploration  since  the  impact  is 
directly  proportional  to  these  factors. 
The  ADF&G  felt  that  all  seismic  lines 
actually  shot  should  be  plotted  to 
monitor  the  intensity  and  assess  the 
probable  impacts.  Further,  the  ADF&G 
felt  that  in  the  vicinity  of  Point  Barrow, 
on-ice  seismic  activity  conducted  after 
mid-April  may  be  in  close  proximity  to 
the  migratory  corridors  of  the  bowbead 
and  beluga  whales,  and  that  this  should 
be  considered. 

The  Mayor,  North  Slope  Borough,  felt 
^     that  the  effects  on  the  Beaufort  Sea 
population  of  ringed  seals  would  be 
more  than  negligible  and  that  no  taking 
should  be  allowed  until  the  study  by  the 
Alaska  Department  of  Fish  and  Game 
assessing  the  degree  of  disturbance  of 
ringed  seals  has  been  completed.  The 
Mayor  also  expressed  concern  that  the 
seismic  work  might  impact  bowhead 
and  beluga  whales.  The  law  firm  of 
Terris  and  Sunderland,  which  submitted 
additional  comments  on  behalf  of  the 
North  Slope  Borough,  felt  that  the 
definition  of  "small  nimibers"  should  be 
changed,  and  that  the  specific 
regulations  governing  seismic  activities 
would  allow  the  taking  of  large  numbers 
of  ringed  seals,  would  involve 
significant  adverse  impacts  on  the 
population,  would  impose  inadequate 
monitoring  and  research  obligations, 
and  would  be  inconsistent  with  NMFS' 
April  1, 1982,  biological  opinion  on 
Outer  Continental  Shelf  activities  in  the 
Arctic  Region. 

Defenders  of  Wildlife,  while  not 
opposed  to  the  regulations,  did  express 
reservations  about  the  new  amendment 
which  sanctions  human  activities  which 
have  some  degree  of  adverse  impact  on 
marine  mammals.  Defenders  felt  that 
NMFS  must  ensure  that  progress  is 
made  towards  eliminating  adverse 
effects  on  all  marine  mammals  and  that 
research  be  conducted  to  address  the 
effects  of  seismic  activities  on  other 
species  including  beluga  whales, 
bearded  and  spotted  seals,  and 
endangered  whales. 

The  taking  of  a  depleted  species 
cannot  be  allowed  under  Section 
101(a)(5)  of  the  MMPA.  The  bowhead 
whale  is  listed  as  depleted  under  the 
MMPA  and  is  listed  as  endangered 
under  the  Endangered  Species  Act  of 
1973.  Under  Section  7  of  the  Endangered 
Species  Act,  the  Bureau  of  Land 
Management  and  the  Minerals 
Management  Service,  Department  of  the 
Interior,  are  required  to  consult  with 
NMFS  to  ensure  that  activities 
associated  with  the  Outer  Continental 
Shelf  oil  and  gas  program  are  not  likely 
to  jeopardize  the  continued  existence  of 


endangered  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  In  biological  opinions 
issued  pursuant  to  Section  7(b)  of  the 
Endangered  Species  Act,  NMFS  has 
included  reasonable  and  prudent 
alternatives  and  recommendations  to 
assist  the  Department  of  the  Interior  in 
planning  OCS  acitivities  in  the  Arctic 
Region  and  fulfilling  its  obligations 
under  Section  7  of  the  Endangered 
Species  Act 

The  NMFS  does  not  have  information 
which  indicates  that  on-ice  seismic 
activities  will  result  in  the  taking  of    , 
beluga  whales,  bearded  or  spotted  seals, 
or  other  species  of  marine  mammals. 
Further,  these  regulatons  would  not 
allow  the  taking  of  species  of  marine 
mammals  other  than  ringed  seals. 

The  International  Association  of 
Geophysical  Contractors  and  the 
National  Ocean  Industries  Association 
submitted  joint  comments  in  support  of 
the  regulations  and  findings,  as 
proposed.  The  lAGC  and  NOIA  offered 
to  cooperate  in  a  training  program  to 
assure  that  the  observations  and  reports 
are  made  on  a  sound  basis,  and  have 
been  advised  by  the  Alaska  Department 
of  Fish  and  Game  that  they  would  be 
willing  to  cooperate  in  such  a  venture. 
Further,  lAGC  and  NOIA  stated  that 
geophysical  operators  have  met  with 
members  of  the  Alaska  Department  of 
Fish  and  Game  to  assist  in  the  design  of 
the  scientific  studies.  Exxon  suggested 
certain  changes  to  the  wording  of  the 
regulations. 

Chevron  U.S.A.  Inc.  felt  that  the 
regulations  proposed  are  not  necessary 
and  should  not  be  adopted  because: 
there  can  be  no  justification  for  a 
regulation  on  an  activity  that  admittedly 
will  have  a  negligible  impact  on  the 
species;  contrary  to  a  statement  in  the 
discussion,  the  proposed  regulations 
would  regulate  or  restrict  seismic 
activities  because  of  the  burden  and  the 
bureaucracy  required  to  implement  the 
regulations;  the  contention  that  the 
requirements  of  the  Paperwork 
Reduction  Act  are  inapplicable  was 
erroneous;  and  the  propriety,  if  not  the 
authority,  to  change  the  definition  of 
"taking"  to  accommodate  the  proposed 
regulations  was  questioned. 

In  regard  to  Chevron's  comments,  the 
MMPA  requires  the  establishment  of 
regulations  to  allow  the  taking  of  small 
numbers  of  marine  manunals  where  the 
taking  will  have  a  negligible  impact.  The 
definition  of  "taking"  has  not  been 
changed;  however,  "incidental,  but  not 
intentional,  taking"  has  been  defined 
since  only  this  type  of  taking  is  allowed 
under  Section  101(a)(5)  of  the  MMPA. 
The  NMFS  does  not  believe  that  the 


requirements  of  the  regulations  place  an 
undue  burden  or  restrict  seismic 
activities.  Nor  does  NMFS  have  any 
indication  that  more  than  nine 
contractors  will  be  requesting  Letters  of 
Authorization,  and  therefore  has 
determined  that  the  requirements  of  the 
Paperwork  Reduction  Act  are  not 
appUcable. 

In  addition,  comments  were  received 
firom  NMFS  Regional  Offices,  the  Marine 
Mammal  Commission,  and  the  Minerals 
Management  Service  and  the  Office  of 
OCS  Program  Coordination.  US. 
Department  of  the  Interior.  All 
comments  are  available  for  review  in 
the  Office  of  Marine  Mammals  and 
Endangered  Species,  National  Marine 
Fisheries  Service,  3300  Whitehaven 
Street  N.W.,  Washington.  D.C. 

Specific  substantive  comments  on 
Subpart  A  and  Subpart  B  of  the 
regulations  and  the  proposed  finding^p 
under  MMPA  will  be  discussed 
separately. 

Subpart  A — General 

Section  228.1    Purpose.  It  was 
suggested  that  the  purpose  statement  be 
clarified  to  state  that  the  permission  to 
take  can  be  allowed  only  "for  a 
specified  period  of  time  not  to  exceed 
five  consecutive  years."  TTie  House 
Report  on  the  Amendment  (No.  97-228) 
states  that  the  permission  to  take  can  be 
granted  for  periods  of  five  years  or  less, 
but  does  not  imply  that  taldng  cannot  be 
allowed  after  the  five-year  (or  less) 
period  originally  authorized  for  a 
specified  activity  is  reached.  After  the 
initial  period  authorized,  the  permission 
to  take  could  be  allowed  again  for  the 
same  activity  only  after  additional 
opportunity  for  public  comment  and 
after  the  necessary  findings  were  made. 
Therefore,  the  purpose  statement  has 
been  modified  to  state  that  the  taking 
can  be  allowed  during  periods  of  not 
more  than  five  consecutive  years  each. 

Section  228.2    Scope.  The  required 
finding  of  negligible  impact  has  been 
modified  to  read  "*  *  *  finds  that  the 
total  taking  during  the  specified  time 
period  will  have  a  negligible  impact 
*  *  *,"  as  suggested  by  one  reviewer. 
Further,  it  was  suggested  that  the  total 
taking  must  be  considered  with  other 
factors  which  impact  the  population, 
such  as  predation  and  taking  for 
subsistence  use,  in  a  determination  of 
negligible  impact.  The  NMFS  agrees  and 
feels  that  the  present  wording  takes  this 
into  accoimt 

Section  228.2  states  that  the  taking 
can  be  allowed  only  after  NMFS 
"prescribes  regulations  setting  forth 
permissible  methods  of  taking  and  other 
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means  of  effecting  the  least  practicable 
adverse  impact  on  the  species  and  their 
habitat  *  *  *."  It  was  suggested  that  the 
phrase  "means  of  effecting  the  least 
practicable  adverse  impact"  be  replaced 
by  language  indicating  that  activities 
should  be  conducted  so  as  to  minimize 
adverse  effects.  The  NMFS  has  used  the 
specific  language  contained  in  Section 
101(a)(5)  of  the  MMPA.  which  NMFS 
believes  includes  specifying  methods  of 
conducting  an  activity.  Therefore,  the 
suggested  change  has  not  been  made. 

Section  228.3    Definitions.  It  was 
suggested  that  the  definition  of 
incidental  taking  include  activities  such 
as  directed  harassment  to  accommodate 
situations  where  directed  harassment 
could  prevent  accidental  mortality,  such 
as  blasting  for  harbor  construction.  The 
House  Report  notes  that  the  phrase 
"incidental,  but  not  intentional"  is 
intended  to  mean  accidental  taking; 
however,  the  MMPA  also  requires  the 
Secretary  to  prescribe  regulations 
setting  forth  permissible  methods  of 
taking  and  means  of  effecting  the  least 
practicable  adverse  impact  on  the 
species  and  its  habitat.  It  is  conceivable 
that  a  specified  activity  could  involve 
the  accidental  taking  of  small  numbers 
of  marine  mammals  which  would  have  a 
negligible  impact  on  the  species  and  its  . 
habitat,  but  that  the  impact,  although 
negligible,  could  be  reduced  by  requiring 
certain  measures  such  as  directed 
harassment  to  prevent  mortality. 
However,  it  is  not  clear  whether  such 
activities  could  be  allowed  under 
Section  101(a)(5]  of  the  MMPA  since 
other  exceptions  to  the  MMPA  which 
allow  directed  taking  are  more  explicit. 
Therefore,  the  definition  of  "incidental, 
but  not  intentional,  taking"  has  not  been 
changed;  however,  NMFS  may  consider 
a  change  in  the  future  with  additional 
opportunity  for  public  comment. 

One  reviewer  argued  that  the 
definition  of  "small  numbers"  equates  it 
with  "negligible  impact"  and  is, 
therefore,  inconsistent  with  the  intent  of 
Congress  as  cited  in  the  House  Report  to 
make  the  small  number  requirement 
separate  from,  and  in  addition  to,  the 
negligible  impact  requirement.  The 
reviewer  suggested  that  the  definition  of 
"small  numbers"  be  changed  to  refer  to 
takings  which  are  "infrequent, 
unavoidable,  or  accidental,"  and  should 
contain  a  standard  separate  from  the 
one  for  "negligible  impact,"  such  as  a 
specified  percentage  of  the  relevant 
population  (e.g.  1  percent).  In  discussing 
the  term  "small  numbers,"  the  House 
Report  recognizes  "the  imprecision  of 
the  term  *  *  *,  but  was  unable  to  offer  a 
more  precise  formulation  because  the 
concept  is  not  capable  of  being 


expressed  in  absolute  numerical  limits. 
The  Committee  intends  that  these 
provisions  be  available  for  persons 
whose  taking  of  marine  mammals  is 
infrequent,  unavoidable,  or  accidental." 
The  NMFS  does  not  beUeve  that  the 
term  can  be  expressed  as  an  absolute 
number  or  percentage  or  be  defined  in 
any  absolute  terms.  However,  NMFS 
feels  that  by  defining  "small  numbers" 
to  mean  a  portion  of  a  marine  mammal 
species  or  stock  whose  taking  would 
have  a  negligible  impact,  an  upper  limit 
is  placed  on  the  term,  and  the  phrase 
more  effectively  implements  the 
Congressional  intent  underlining  the 
new  Section  101(a)(5)  of  the  MMPA. 

It  was  suggested  that  a  definition  for 
"total  taking"  be  added  to  make  clear 
that  total  taking  refers  to  the  taking  that 
results  from  the  combination  of  all 
applicants'  activities.  Since  a  finding  of 
negligible  impact  is  made  for  the 
specified  activity,  it  cannot  be  made 
unless  the  total  taking  by  all  persons 
conducting  the  specified  activity  is 
found  to  be  negligible.  The  NMFS  feels 
that  a  separate  definition  would  not  add 
to  the  clarity  of  the  regulations; 
therefore,  a  separate  definition  has  not 
been  added. 

In  general,  commenters  were 
concerned  that  NMFS  define  the  terms 
of  new  Section  101(a)(5)  in  a  fashion 
consistent  with  Congressional  intent.  A 
potential  problem  area  is  that  the  new 
Section  speaks  in  terms  of  "citizens  of 
the  United  States"  requesting  authority 
to  take  small  numbers  of  marine 
mammals  in  carefully  proscribed 
circimistances.  The  NMFS  believes  that 
a  definition  of  "citizens  of  the  United 
States"  is  necessary  with  respect  to 
corporations,  partnerships,  associations, 
or  governmental  entities  that  may 
request  Section  101(a)(5)  authorization. 
Thus,  a  definition  has  been  added  to  the 
effect  that  any  of  these  entities  will  be 
deemed  citizens  of  the  United  States  for 
purposes  of  this  Part. 

The  NMFS.  for  good  cause,  finds  that 
a  comment  period  regarding  this 
particular  definition  is  impractical  and 
contrary  to  the  public  interest  under  5 
U.S.C.  553{b)(B)  because  it  would 
impede  the  Agency's  timely  and  orderly 
implementation  of  new  Section  101(a)(5) 
and  otherwise  would  prevent  the 
Agency  from  properly  administering  and 
enforcing  these  new  rules. 

Section  228.4  Submission  of  Requests. 
One  reviewer  questioned  the 
appropriateness  of  requiring  that 
requests  include  the  biological 
information  in  §  228.4(a)  (3)  and  (4) 
since  comprehensive  knowledge  of  these 
biological  parameters  is  the 
responsibility  of  NMFS.  Another 


reviewer  questioned  whether  requestors 
would  be  able  to  specify  the  numbers  of 
animals,  much  less  their  probable  age, 
sex,  and  reproductive  condition.  The 
NMFS  recognizes  that  for  certain 
activities  it  may  not  be  possible  to 
supply  specific  and  detailed 
information.  Furthermore,  NMFS  feels 
that  it  is  the  responsibility  of  the  person 
seeking  authorization  to  demonstrate 
that  the  taking  would  be  consistent  with 
the  purposes  of  the  MMPA.  Inherent  in 
this  demonstration  is  a  description  of 
the  potential  taking  and  potential 
impacts  resulting  from  the  activities. 
However,  NMFS  will  use  all  available 
information,  in  addition  to  any 
information  provided,  in  its 
determinations  of  negligible  impact. 

Section  228.4(a)(5)  has  been  separated 
into  two  statements,  as  suggested,  and 
the  subsequent  sections  renumbered 
accordingly.  It  was  recommended  that 
§  228.4(a)(7),  which  requests  information 
on  the  likelihood  of  restoration  of  the 
habitat,  specify  that  only  restoration  by 
nattiral  causes  is  relevant;  however, 
NMFS  feels  that  information  concerning 
restoration  of  the  habitat  by  both 
natural  and  man-made  causes  is 
appropriate  to  consider  and  is 
encompassed  by  the  proposed  wording. 
Therefore,  no  change  has  been  made. 
Section  228.4(a)(10),  which  concerns 
means  of  accomplishing  the  necessary 
monitoring  and  reporting,  has  been 
changed  to  specify  monitoring  and 
reporting  "which  will  result  in  increased 
knowledge  of  the  species,  level  of  taking 
or  impacts,"  as  suggested.  It  was 
recommended  that  §  228.4(a)(ll),  which 
asks  for  suggested  means  of  encouraging 
and  coordinating  research,  be  supported 
by  a  specific  commitment  of  the 
applicant's  resources.  The  NMFS  feels 
that  the  commitment,  if  appropriate  to  a 
specific  activity,  should  be  requested 
from  the  individuals  requesting  Letters 
of  Authorization  under  established 
regulations,  rather  than  from  the  person 
making  the  general  request  for  NMFS  to 
consider  regulations.  In  addition,  minor 
changes  in  wording  suggested  by 
reviewers  have  been  made  to  §  228.4(a) 
for  clarification. 

One  reviewer  objected  to  §  228.4(b), 
which  states  that  the  Assistant 
Administrator  shall  determine  the 
adequacy  of  a  request  prior  to  review  by 
the  public,  and  felt  that  public  comments 
should  be  solicited  before  the  agency 
determines  its  adequacy.  If  a  request  is 
received  which  contains  insufficient 
information  for  evaluating  impacts, 
NMFS  sees  no  reason  to  expend  the 
time  and  money  of  publishing  a  notice  in 
the  Federal  Register,  newspapers  of 
general  circulation  and  appropriate 
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electronic  media.  Therefore,  the 
regulations  have  not  been  changed. 
However,  this  initial  determination  of 
adequacy  does  not  preclude  NKfFS. 
based  on  comments  and  suggestions, 
from  requiring  further  information  at  any 
time  concerning  the  request 

Section  228.6  Letters  of 
Authorization.  Under  S  228.8,  the 
Assistant  Administrator  will  make 
available  the  information  to  be  included 
in  requests  for  Letters  of  Authorization. 
It  was  suggested  that  the  information 
required  in  requests  for  Letters  of 
Authorization  be  specifically  noted  in 
§  228.6(a)  or  in  each  subpart  addressing 
a  specified  activity.  The  information 
required  for  a  Letter  of  Authorization 
will  be  specific  for  each  specified 
activity  and,  therefore,  would  be 
inappropriate  to  address  in  the  general 
regulations.  Further,  based  on 
experience,  the  information  required 
may  be  altered  or  additional  inJFormation 
may  be  required.  In  order  to  avoid  the 
necessity  of  modifying  regulations  in  the 
future,  NMFS  feels  it  more  appropriate 
to  have  the  Assistant  Administrator 
specifically  inform  requestors  about  the 
informational  requirements,  all  of  which 
will  be  noted  in  the  Federal  Register.  For 
Letters  of  Authorization  requested  this 
year  for  bn-ice  seismic  activities,  the 
information  required  was  outlined  in  the 
proposed  rulemaking  and  is  again 
outlined  in  this  rulemaking. 

Further,  certain  reviewers  felt  it  was 
redundant  and  inappropriate  to  request 
the  same  type  of  information  already 
provided  in  the  general  request  under 
S  228.4.  One  reviewer  felt  that  in  light  of 
the  information  already  provided,  the 
only  useful  information  for  determining 
whether  effects  of 'a  specific  operation 
would  exceed  those  estimated  by  NMFS 
would  be  information  on  the  area  to  be 
disturbed  by  a  specific  operation  and 
that  requiring  estimates  of  the  age,  sex, 
etc..  of  seals  estimated  to  be  taken 
would  result  only  in  speculation. 
However,  in  order  to  be  assured  that  the 
specific  request  is  covered  by  the 
general  request  and  findings,  NMFS 
feels  that  the  information  requested  is 
necessary.  For  this  reason,  it  is 
important  for  potential  users  of  the 
regulations  to  submit  comments  on 
proposed  rules  to  ensure  that  final 
regulations  will  cover  the  activities 
which  they  seek  to  conduct. 

One  reviewer  suggested  that  the  time 
frame  within  which  NX(FS  will  act  on  a 
request  for  a  Letter  of  Authorization 
should  be  specified,  and  recommended 
that  it  be  no  greater  than  30  days.  The 
NMFS  will  act  as  expeditiously  as 
possible  on  all  requests;  however, 
dependiitg  on  the  nature  and 


completeness  of  a  request  the  time 
fi-ame  may  vary.  Although  not  possible 
this  year,  NMFS  suggests  that  requests 
be  made  at  least  60  days  prior  to  the 
desired  effective  date  to  allow  sufficient 
time  for  processing. 

One  reviewer  expressly  supported  the 
required  annual  renewal  of  Letters  of 
Authorization,  while  another  felt  that  it 
was  an  unnecessary  administrative 
burden  to  make  a  general  one-year 
restriction  on  Letters  of  Authorization 
and  that  it  would  be  more  appropriate  to 
determine  the  period  of  validity  on  a 
case-by-case  basis  depending  on  the 
specific  activity.  The  NMFS  agrees  that 
the  term  of  Letters  of  Authorization 
should  be  based  on  the  specified 
activity  and  has  modified  §  228.e(d)  to 
reflect  this.  However,  for  the  Letters  of 
Authorization  issued  under  the  specific 
regulations  under  Subpart  B — ^Taking  of 
Ringed  Seals  Incidental  to  on-Ice 
Seismic  Activities,  NMFS  has 
determined  that  a  one-year  Letter  of 
Authorization  is  appropriate.  The 
purpose  of  this  requirement  for  new 
Letters  of  Authorization  each  year  is  to 
enstue  that  the  authorized  taldng  will  be 
consistent  with  the  original  findings. 
This  assessment  will  be  based  on  the 
required  reports,  ongoing  research,  and 
information  contained  in  the  requests 
for  Letters  of  Authorization. 

As  was  suggested,  S  228.6(e)  has  been 
clarified  to  read  that  Letters  of 
Authorization  "shall"  (as  opposed  to 
"may")  be  withdrawn  or  suspended 
"either  on  an  individual  or  class  basis, 
as  appropriate." 

A  new  §  228.6{g]  has  been  added  to 
state  that  a  violation  of  the  terms  and 
conditions  of  a  Letter  of  Authorization 
or  the  specific  regulations  will  subject 
the  Holder  to  the  penalties  provided  in 
theMMPA. 

Subpart  B— Taking  of  Ringed  Seals 
Incidental  to  On-Ice  Seismic  Activities 

As  suggested,  the  title  of  Subpart  B 
has  been  renamed  'Taking  of  Ringed 
Seals  Incidental  to  on-Ice  Seismic 
Activities,"  to  emphasize  that  these 
regulations  do  not  allow  the  taking  of 
any  other  species  of  marine  mammals 
which  occurs  as  a  result  of  the  seismic 
activities. 

Two  comments  addressed  the  general 
scheme  of  Letters  of  Authorization 
under  these  specific  regxilations.  One 
reviewer  felt  that  an  annual  limit  should 
be  established  on  the  number  of  seals 
which  can  be  taken,  and  that  when  the 
quota  is  reached,  no  new  audiorizations 
should  be  issued  and  existing  ones 
should  be  suspended.  The  other 
reviewer  questioned  whether  operators 
would  be  allotted  or  assigned 


authorizations  on  a  first  come,  first 
served  basis,  or  whether  new  operators 
could  request  that  the  total  allowable 
take  be  reallocated.  As  each  request  for 
a  Letter  of  Authorization  is  received,  it 
will  be  reviewed  and  evaluated  to 
determine  whether  it  is  consistent  with 
the  specific  regulations  and  finding*, 
and,  if  so,  a  Letter  of  Authorization  widi 
appropriate  conditions  would  be  issued. 
If  the  request  is  for  activities  not 
covered  by  the  regulations,  no 
authorization  would  be  granted.  A 
general  request  would  be  needed,  and 
the  procedures,  findings,  and 
opportunity  for  pubUc  comment  as 
outlined  in  Subpart  A  would  be  required 
to  either  develop  new  regulations  or 
modify  existing  regulations,  ff  it  is 
determined  that  the  levefof  taking  for 
the  specified  activity  would  exceed  that 
upon  which  the  findings  were  made, 
then  all  existing  Letters  of 
Authorizations  along  with  the  one 
proposed  to  be  issued  would  have  to  be 
amended  with  restrictions  to  ensure  that 
the  total  taking  by  all  Holders  of  Letters 
of  Authorization  would  be  negligible 
and  involve  only  small  nimibers. 
Therefore,  NMFS  does  not  believe  it 
necessary  to  establish  specific 
ntuneric^  quotas. 

Section  228. 11    Specified  Activity 
and  Specified  Geogmphical  Region.  It 
was  suggested  that  seismic  woric  be 
allowed  only  in  areas  where  the  ADFftG 
is  conducting  research.  The  NMFS  feels 
that  it  is  not  appropriate  to  restrict  the 
areas  of  operation  solely  on  the  basis  of 
where  research  is  being  conducted  since 
the  intent  of  the  regulations  is  to  insure 
that  the  taking  is  negligible.  However,  if 
the  total  requested  taldng  was 
determined  to  have  more  than  a 
negligible  impact  restriction  could  be 
imposed  to  insure  that  the  allowed 
taking  would  be  negligible. 

Section  228.12    Effective  Dates.  Two 
reviewers  objected  strongly  to  the 
proposed  five-year  term  of  the 
regulations  because  of  the  uncertainties 
concerning  the  level  of  taking,  adverse 
effects  and  impacts,  and  the 
successfulness  of  the  program  under  tlw 
new  amendment  Based  on  infbnnatioD 
and  research  collected  during  the 
suggested  one-year  term.  N^'S  could 
then  consider  a  longer  period  of 
effectiveness  for  these,  or  modified 
regulations.  The  NMFS  agrees  in  part 
that  the  activities,  along  with  new 
infonnation  which  becomes  available, 
should  be  re-evaluated  after  each  year 
to  determine  if  die  level  of  taking  is 
consistent  with  the  findings,  and  has, 
therefore,  determined  to  make  the 
required  Letters  of  Authorization  valid 
for  only  one  year.  Further,  additional 
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requirements  could  be  developed  and 
incorporated  sooner  under  the  existing 
scheme  of  annual  Letters  of 
Authorization  than  by  new  regulations. 
One  reviewer  suggested  that  the  five- 
year  elective  date  period  be  changed  to 
1983-1987  since  these  regulations  will  be 
promulgated  too  late  to  be  effectively 
applied  to  the  1982  seismic  season, 
while  we  recognize  that  the  information 
to  be  gained  from  this  year's  activities 
will  be  limited,  NMFS  feels  it  desirable 
to  require  the  monitoring  and  reporting 
for  any  period  remaining  this  year  In 
order  to  have  better  information  for 
evaluating  subsequent  requests  for 
Letters  of  Authorization. 

Another  reviewer  noted  that  while 
Section  101(a)(5)  allows  authorization  of 
incidental  taking  for  up  to  a  five-year 
period,  the  scheme  accomplishes  the 
authorization  through  the  Letter  of 
Authorization,  not  through  the 
regulations  themselves,  and  therefore 
suggested  that  this  section  on  effective 
dates  be  deleted  to  avoid  the  need  to 
repromulgate  regulations.  The  NK0^ 
feels  that  the  intent  of  the  new 
amendment,  which  requires  notice  and 
affords  the  opportunity  for  public 
comment,  can  best  be  served  through 
the  notice  and  comment  rulemaking 
process. 

The  effective  date  statement  has  been 
modified  to  clarify  that  the  regulations 
are  effective  for  the  entire  1982  through 
1986  period,  rather  than  from  January  to 
May  each  year.  Although  the  taking  is 
allowed  only  from  January  to  May,  other 
aspects  of  the  regulations,  such  as 
reporting  requirements,  are  valid 
throughout  the  year. 

Section  223. 13    Permissible  Methods. 
It  was  recommended  that  seismic  testing 
not  be  allowed  during  the  pupping  and 
weaning  season  (March  through  May). 
Unless  the  activities  were  found  to  have 
more  than  a  negligible  impact  during  the 
pupping  season,  NMFS  does  not  feel 
such  a  drastic  restriction  is  appropriate. 

It  was  suggested  that  S  228.13(a)(1) 
include  vibrator-type,  airgim,  "or  similar 
energy  source  equipment,"  to  allow  and 
encourage  the  development  and  use  of 
improved  equipment.  It  was  also 
suggested  that  the  permitted  activities 
include  the  "Poulter  technique"  which  is 
now  being  tested  and  which  has 
logistical  and  technical  advantages  with 
comparatively  lesser  impact  on  the 
environment.  The  wording  has  been 
changed  to  potentially  allow  in  the 
future  the  use  of  other  energy  source 
equipment.  Energy  sources,  other  than 
the  vibrator-type  or  airgun.  would  be 
allowed  only  if  they  were  shown  to  have 
similar  or  lesser  effects. 

As  was  suggested,  §  228.13(b)  has 
been  modified  to  state  that  activities  be 


conducted  in  a  manner  which  minimizes 
adverse  effects  "to  the  greatest  extent 
practicable." 

One  reviewer  felt  that  the  phrase  "as 
far  as  practicable"  in  §  228.13(c) 
required  clarification  by  definition  so 
that  seals  are  not  unnecessarily 
harassed.  The  NMFS  does  not  feel  that 
at  this  time  a  more  precise  restriction  is 
appropriate;  although,  based  on  new 
information  and  required  reports,  further 
refinements  of  restrictions  may  be 
developed  and  required  in  the  future.  It 
was  pointed  out  that  the  requirement  in 
§  228.13(c),  which  states  that  no  energy 
source  be  placed  over  a  ringed  seal  lair, 
may  impose  an  unrealistic  requirement. 
Therefore,  the  wording  has  been 
changed  to  "observed"  ringed  seal  lair 
to  be  consistent  with  the  ^st  sentence 
of  §  228.13(c),  as  proposed. 

Section  228.14    Requirements  for 
Monitoring  and  Reporting.  It  was 
reconunended  that  in  §  228.14(a].  the 
words  "as  necessary"  be  inserted  after 
the  word  monitor  which  would  allow  the 
suspension  of  the  five-year  monitoring 
requirement  if  further  research  proves 
monitoring  to  be  unnecessary.  The 
requirement  that  Holders  of  Letters  of 
Authorization  cooperate  with  NMFS  and 
designated  agencies  will  not  change, 
although  the  scope  of  monitoring  may 
change.  Therefore,  the  suggested  change 
has  not  been  made. 

Certain  reviewers  felt  that  the 
requirements  for  monitoring  should  be 
strengthened.  One  reviewer  suggested 
that  a  preliminary  survey  of  seal 
distribution  be  required  prior  to  any 
seismic  testing  so  that  test  sites  could  be 
selected  from  the  lowest  seal 
distributions.  Another  reviewer 
suggested  that  since  seismic  testing  is 
usually  concentrated  at  a  few  locations, 
at  a  minimum,  the  regulations  should 
require  monitoring  before  and  after 
testing  to  evaluate  the  effects  on  seals  in 
those  locations.  One  reviewer  felt  that 
in  order  for  the  monitoring  program  to 
be  effective,  it  would  be  necessary  to 
determine  the  locations  of  all  lairs  using 
trained  dogs,  mark  all  lairs  for  future 
identification,  and  recheck  lairs 
following  surveys  to  determine  if  they 
have  been  abandoned  and  determine 
the  fate  of  the  pup.  Another  reviewer 
questioned  the  effectiveness  of  any 
monitoring  program  in  view  of  the 
difficulty  of  finding  any  lairs  by  simple 
visual  inspection  by  untrained  people. 
Alternatively,  another  reviewer  felt  that 
while  it  would  be  reasonable  to  require 
operators  to  make  visual  observations 
and  maintain  reports,  it  would  not  be 
reasonable  to  require  an  elaborate  and 
costly  research  program,  employing 
specialists  and  equipment  that  may  be 
limited  or  not  available,  in  order  to 


detect  and  monitor  the  locations  of  lairs 
and  seals  along  all  shot  lines  and  camps 
before,  during,  and  after  activities  are 
conducted.  The  reviewer  was  also 
concerned  that  such  unrealistic 
requirements  may  be  imposed  in  the 
future  as  NMFS  interprets  and  refines  its 
perceived  needs,  and  requested  that 
NMFS  clarify  this  section  to  indicate 
that  operators  will  be  responsible  only 
for  visual  observations.  At  this  time. 
NMFS  feels  that  the  regulations 
concerning  monitoring  which  require 
observations  and  reports  as  proposed 
are  sufficient.  The  industry  has  been  in 
contact  with  the  Alaska  Department  of 
Fish  and  Game,  which  has  offered  its 
assistance  concerning  a  training 
program  to  teach  designated  individuals 
how  best  to  make  observations.  Further, 
the  ADF&G  is  conducting  research 
designed  to  study  the  effects  of  the 
seismic  operations  on  ringed  seals. 
However,  since  additional  monitoring 
requirements  may  be  needed  in  the 
future,  NMFS  reserves  the  option  to  do 
so. 

One  reviewer,  who  felt  that  the 
reporting  requirements  were  inadequate, 
reconunended  that  the  information 
required  in  annual  reports  parallel  the 
requirements  of  the  initial  request, 
including  information  on  the  number  of 
ringed  seals  taken  by  age,  sex, 
reproductive  condition,  type  of  taking, 
and  description  of  the  seismic  activity, 
and  information  pertaining  to  means  of 
minimizing  impacts  on  the  marine 
mammals.  Another  reviewer  suggested 
that  information  on  all  recovered 
carcasses  and  the  number  of  expected 
mortalities  should  be  included  in 
required  reports  to  help  assess  the  rate 
of  natural  and  man-related  mortality. 
Also,  to  adequately  assess  impacts,  one 
reviewer  suggested  that  data  on  seismic 
operations  should  include  total  number, 
frequency,  decibel  level,  timing,  site- 
specific  distribution,  and  duration  of 
tests  conducted  and  observations  on 
direct  seal  reactions  to  seismic 
activities.  Further,  it  was  suggested  that 
these  and  other  data  should  be 
identified  and  then  collected  as  part  of  a 
well-designed  and  coordinated 
research/monitoring  program  through 
NMFS  Alaska  Regional  Office,  but  that 
in  the  absence  of  such  an  articulated 
program  at  this  time,  it  may  be  desirable 
to  add  an  item  calling  for  submission  of 
such  other  information  as  may  be 
requested  in  the  Letter  of  Authorization. 
As  a  result  of  these  comments,  the 
information  required  in  annual  reports 
has  been  expanded  along  with  the 
option  of  requiring  additional 
information,  if  appropriate,  in  the  future. 
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It  was  also  recommended  that  an 
incident  report  be  required  to  ensure 
adequate  reporting  of  any  incident  of 
non-negligible  taking  of  marine 
mammals.  Du^  to  the  extremely  small 
numbers  of  expected  actual,  observable 
takings.  NMFS  feels  that  an  annual 
report  is  sufBdent 

There  was  also  concern  expressed  as 
to  how  the  information  from  the 
required  reports  is  to  be  used  in  view  of 
the  extremely  low  probability  of  direct 
observations.  The  NMFS  concurs  with 
the  views  expressed  that  the 
information  provided  by  operators  be 
considered  as  very  conservative  data 
and  not  be  used  as  an  indication  of  seal 
distribution  or  as  proof  that  only  the 
observed  seals  are  affected  by  activities. 

The  due  date  for  the  required  annual 
report  has  been  clarified,  as  suggested, 
to  be  within  90  days  of  completion  of  the 
year's  activities.  Since  activities  are 
allowed  only  through  May  31,  this  report 
is  due  not  later  than  August  31. 

Certain  reviewers  referenced  the 
House  Report  which  states  that  "the 
Committee  expects  that  persons 
operating  under  the  authority  of  Section 
101(a)(5)  shall  engage  in  appropriate 
research  designed  to  reduce  the 
incidental  taking  of  marine  mammals 
pursuant  to  the  specified  activity 
concerned,"  and  felt  that  the  regulations 
should  require  the  industry  to  initiate 
and  conduct  research  designed  to 
reduce  the  effects  of  seismic  activities 
on  ringed  seals.  The  industry  has  met 
with  the  Alaska  Department  of  Pish  and 
Game  to  assist  in  the  design  of  studies 
during  the  present  operating  season  that 
will  help  to  assure  that  the  effects  of 
seismic  activity  on  ringed  seals  will  be 
addressed  more  directly,  is  coordinating 
their  operations  with  the  ADF&G,  and  is 
providing  information  and  logistical 
support  Further,  industry  is  now  testing 
the  "Poulter  technique"  as  an  alternative 
method  which  may  have  lesser 
environmental  impacts.  In  view  of  the 
ongoing  efforts  and  research,  NMFS 
does  not  feel  any  regulatory  requirement 
is  necessary,  but  encourages  industry  to 
continue  and  expand  efforts  to  assist, 
coordinate,  and  conduct  appropriate 
research. 

Proposed  FlndiDgs  Under  die  MMPA 

Two  reviewers  felt  that  in  determining 
the  impact  of  the  taking,  an  overly  broad 
geographic  region,  that  being  the  Bering, 
Chukchi,  and  Beaufort  Seas,  was 
identified  in  defining  the  relevant 
population  of  ringed  seals.  One  of  the 
reviewers  referenced  the  House  Report 
which  states  that  the  specified 
geographical  region  "should  not  be 
larger  than  is  necessary  to  accomplish 
the  specified  activity,"  and  interpreted 


this  to  mean  that  only  those  animals  in 
the  specified  geographical  region  could 
be  considered  the  relevant  population  in 
determining  effects.  The  NMFS  feels  it  is 
more  appropriate  to  evaluate  the  effects 
on  the  f>opulation  of  animals,  rather 
than  on  just  those  animaU  which 
coincide  with  the  specified  activity,  in 
its  determination  of  negligible  impacts. 
These  reviewers  felt  that  the 
appropriate  population  to  consider  was 
the  winter  residents  of  the  Beaufort  Sea, 
estimated  at  40.000  animals.  Further, 
they  felt  tiiat  the  taking  would  involve 
more  than  small  numbers  compared  to 
the  population  size  and  would  have 
more  than  a  negligible  impact  Tliere  is 
no  evidence  that  die  Beaufort  Sea 
population  is  discrete.  There  is  a 
seasonal  migration  of  seals  which 
winter  in  the  Bering  Sea  northward  to 
the  edge  of  the  permanent  ice  pack  and 
near  shore  ice  remnants,  lliere  is  also 
evidence  of  year  to  year  changes  in 
abundance  within  the  same  area.  Lower 
ringed  seal  densities  in  the  Beaufort  Sea 
and  northern  Chukchi  Sea,  apparenUy 
due  to  heavy  ice  in  1975  and  1976,  were 
noted  concurrenUy  with  increased 
densities  in  the  Bering  and  southern 
Chukchi  Seas.  Based  on  available 
information,  NMFS  feels  that  the  Bering, 
Chukchi,  and  Beaufort  population  of 
ringed  seals  is  the  relevant  "stock"  to 
consider  in  its  findings. 

Certain  reviewers  questioned  the 
statement  in  the  request  for  lAGC  that 
the  preferred  habitat  of  ringed  seals  is 
ice  which  is  two  feet  or  less  thick,  and, 
therefore,  was  less  likely  to  coincide 
with  seismic  activities.  Because  of  the 
lack  of  evidence  supporting  this 
assumption,  this  rationale  was  not  used 
as  a  basis  for  NMFS'  proposed  finding  of 
negligible  impact 

One  reviewer  questioned  the  use  of 
the  word  "may"  in  the  proposed  finding 
that  seismic  activities  may  result  in  the 
taking  or  ringed  seals.  However,  since 
there  is  no  definitive  evidence  that  any 
specific  seismic  activity  has  or  will 
result  in  actual  takings  of  ringed  seals, 
NMFS  feels  that  the  wording  is 
appropriate. 

One  reviewer  felt  that  since  the  taking 
is  largely  by  displacement  the  potential 
impact  on  opportunity  for  subsistence 
hunters  is  minimal.  Another  reviewer 
felt  that  it  was  premature  to  state  that 
seismic  activities  will  have  negligible 
impact  on  subsistence  use  imtil  proper 
studies  have  been  conducted.  The  NMFS 
has  no  basis  to  support  a  finding  that  the 
potential  taking,  which  would  be  mainly 
by  displacement  of  animals,  would  have 
more  than  a  negligible  impact  on  the 
availability  of  ringed  seals  for 
subsistence  uses. 


Statameot  of  FlndlugB 

Based  on  a  review  of  die  available 
data  and  conunents  received.  NMFS  has 
found  that  on-ice  seismic  activities  may 
result  in  the  taking  of  small  numbers  of 
ringed  seals  and  that  the  total  taking 
during  the  period  1982  tiirott^  1986  will 
have  a  ne^igible  impact  on  the  Bering, 
Chukdii,  and  Beaufort  Seas  stock,  its 
habitat  and  on  the  availability  of  such 
stock  for  subsistence  uses. 

Lettats  of  Autfaorizatian 

A  Letter  of  Authorization  is  required 
to  conduct  activities  pursuant  to  the 
specific  regulations  governing  the  taking 
of  ringed  seals  incidental  to  on-ice 
seismic  activities.  United  States  citizens 
who  engage  in  on-ice  seismic 
exploratory  activities  whidi  may  result 
in  the  incidental  take  of  ringed  seals  in 
the  Beaufort  Sea  may  submit  a  request 
for  a  Letter  of  Authorization.  Requests 
should  include  the  following 
information: 

(1)  Name,  address,  and  telephone 
number  of  requestor 

(2)  A  description  of  the  activities, 
including  methods,  dates  and  duration, 
and  general  locations  of  activities, 
including  estimated  area  to  be  surveyed: 

(3)  Anticipated  numbers  of  ringed 
seals  which  may  be  taken  by  age,  sex, 
and  reproductive  condition,  and  the  type 
of  taking  (e.g.,  disturbance  or 
harassment  displacement  or 
abandonment  of  pups); 

(4)  Anticipated  impact  of  the  activity 
upon  the  habitat  and  the  likelihood  of 
restoration; 

(5)  Actions  which  will  be  taken  to 
minimize  potential  adverse  impacts  on 
the  ringed  seals,  their  habitat  and  on 
their  availabihty  for  subsistence  uses; 
and 

(6)  Actions  which  will  be  taken  to 
assist  in.  cooperate  with,  or  conduct 
research  related  to  reducing  die 
incidental  taking  or  evaluating  its 
effects. 

Letters  of  Authorization  issued  under 
50  CFR  Part  228,  Subpart  B— Taking  of 
Ringed  Seals  Incidental  to  on-Ice 
Seismic  Activities  wiU  be  vahd  for  one 
year  only.  Each  year,  a  written  request 
containing  the  information  outlined 
above  will  be  required,  and  a  new  Letter 
of  Authorization  issued.  If  further  or 
different  information  is  required  in 
subsequent  years.  Holders  of  Letters  of 
Authorization  will  be  so  notified  As 
stated  in  S  22&6(d),  Letters  of 
Authorization  may  contain  additional 
terms  and  conditions  appropriate  for  the 
specific  request 
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Applicability  to  Other  Laws  and 
Requirements 

The  general  regulations  in  Subpart  A 
implement  section  101(a)(5)  of  the 
MMPA  by  providing  a  mechanism  for 
authorizing  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
non-depleted  marine  mammals  by  U.S. 
citizens  engaged  in  a  specified  activity 
in  a  speciBed  geographical  region,  for  up 
to  five  years.  Also  included  are  specific 
regulations  in  Subpart  B  allowing  the 
taking  of  small  numbers  of  ringed  seals 
incidental  to  on-ice  seismic  operations 
in  the  Beaufort  Sea  for  the  period  1982  to 
1986. 

The  NMFS  has  determined  that  the 
general  regulations  will  have  no  impact 
on  the  human  environment.  The  NMFS 
has  prepared  an  Environmental 
Assessment  reflecting  the  determination 
that  the  specific  regulations  allowing  the 
taking  of  ringed  seals  will  have  an 
insignificant  impact  on  the  human 
environment  and,  therefore,  do  not 
constitute  a  major  action  under  the 
National  Environmental  PoHcy  Act.  The 
Environmental  Assessment  is  available 
on  request  from  the  Office  of  Marine 
Mammals  and  Endangered  Species, 
National  Marine  Fisheries  Service, 
Washington,  D.C.  20235. 

These  regulations  are  not  likely  to 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries,  or 
government  agencies;  or  (3)  significant 
adverse  effect  on  competition, 
employment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  The  NMFS  has  determined, 
therefore,  that  these  regulations  do  not 
constitute  a  major  rule  and  require  no 
regulatory  impact  analysis  under 
Executive  Order  12291. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
that  the  general  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  and 
that  the  specific  regulations  allowing  the 
taking  of  ringed  seals  will  not  have  a 
major  significant  impact  on  a  substantial 
number  of  small  entities  since  the  oil 
companies  and  their  contractors 
identified  as  possible  applicants  under 
the  specific  regulations  cannot  be 
identified  as  small  businesses  under  the 
Small  Business  Act.  Therefore,  a 
regulatory  flexibility  analysis  is  not 
required. 

Since  the  number  of  requests  expected 
under  the  general  regulations  is 
expected  to  be  less  tiian  ten,  and  the 
number  of  applicants  under  the  specific 


regulations  allowing  the  taking  of  ringed 
seals  is  expected  to  be  less  than  ten,  the 
requirements  of  the  Paperwork 
Reduction  Act  are  inapplicable. 

These  regulations  contemplate 
exemptions  to  the  moratorium  on  the 
taking  of  marine  mammals  imposed  by 
the  Marine  Mammal  Protection  Act  and 
potentially  reheve  a  restriction  by 
authorizing  the  taking  of  marine 
mammals  subject  to  certain  conditions. 
For  these  reasons,  the  requirements  of 
Section  553(d)  of  the  Administrative 
Procedure  Act,  that  the  publication  of  a 
substantive  rule  be  made  not  less  than 
30  days  before  its  effective  date  is 
waived.  These  regidations  shall  become 
effective  May  18, 1982. 

To  ensure  consistency,  50  CFR  216.11 
is  also  revised  to  indicate  that  takings 
allowed  under  the  new  Part  228  of  50 
CFR  are  not  prohibited.  Because  of  the 
non-substantive  nature  of  this  revision 
to  50  CFR  216.11  and  in  view  of  the 
public's  participation  in  commenting  on 
the  substantive  aspects  of  the  new  Part 
228  to  50  CFR,  NMFS  for  good  cause 
finds  that  a  further  comment  period  is 
impractical,  unnecessary,  and  contrary 
to  the  public  interest.  Further,  because 
the  revision  refers  to  exemptions  that 
may  be  granted  under  the  new  50  CFR 
Part  228,  NMFS  finds  good  cause  for 
making  this  revision  effective 
immediately  upon  the  date  of 
publication  under  5  U.S.C.  553(d]. 

list  of  Subjecto  in  50  CFR  Part  22S 

Marine  mammals,  Administrative 
practice  and  procedure,  Outer 
Continental  Shelf,  Oil  and  gas 
exploration. 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OF  MARINE  MAMMALS 

Accordingly,  50  CFR  Chapter  II, 
Subchapter  C— Marine  Mammals,  is 
amended  as  set  forth  below. 

1.  The  authority  citation  for  Part  216  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C.  13dl  et  seq..  unless 
otherwise  noted. 

2.  The  introductory  text  of  S  216.11  is 
revised  to  read  as  follows: 

921C11    ProMMtwl  taking. 

Except  as  otherwise  provided  in 
Subparts  C,  D,  and  I  of  this  Part  216  or  in 
Part  228,  it  is  unlawful  for 


PART  22S— Regulations  Governing 
Small  Talces  of  Marine  Mammals 
Incidental  to  Spectfled  Activities 

Subpart  A— General 


Sec. 

228.1 

Purpose. 

22a2 

Scope. 

228.3 

Definitions. 

228.4 

Submission  of  Requests. 

228.  .S 

Specific  Regulations. 

Z28.fi 

Letters  of  Authorization. 

3.  A  new  Part  228  is  added  as  follows: 


Subpart  B— Taldng  of  Ringed  Seals 
Incldentai  to  On-Ica  Seismic  Activtties 

228.11    Specified  Activity  and  Specified 

Geographical  Region. 
22ai2    Effective  Dates. 

228.13  Permissible  Methods. 

228.14  Requirements  for  Monitoring  and 
Reporting. 

Authority:  16  U.S.C.  1371(a)(5].  unless 
otherwise  noted. 

Subpart  A— General 

§228.1    Purpose. 

The  regulations  in  this  part  implement 
Section  101(a)(5)  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended,  16 
U.S.C.  1371(a)(5).  Pub.  L.  97-58.  which 
provides  a  mechanism  for  allowing, 
upon  request,  during  periods  of  not  more 
than  five  consecutive  years  each,  the 
incidental,  but  not  intentional,  taking  of 
small  numbers  of  non-depleted  marine 
mammals  by  U.S  citizens  who  engage  in 
a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region. 

§229.2    Scope. 

The  taking  of  small  niunbers  of  marine 
mammals  under  Section  101(a)(5)  of  the 
Marine  Mammal  Protection  Act  may  be 
allowed  only  if  the  species  involved  are 
not  depleted  and  if  the  National  Marine 
Fisheries  Service  (a)  finds  that  the  total 
taking  dxuing  the  specified  time  period 
will  have  a  negligible  impact  on  the 
species  and  their  habitat,  and  on  the 
availability  of  the  species  for 
subsistence  uses;  (b)  prescribes 
regulations  setting  forth  permissible 
methods  of  taking  and  other  means  of 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  their  habitat, 
paying  particular  attention  to  rookeries, 
mating  grounds,  and  other  areas  of 
similar  significance;  and  (c)  prescribes 
regulations  pertaining  to  the  monitoring 
and  reporting  of  such  taking.  The 
specific  regulations  governing  specified 
activities  are  contained  in  subsequent 
subparts  to  this  Part  228. 

§228.3    Deflnttlons. 

In  addition  to  definitions  contained  in 
the  Act  and  in  50  CFR  216.3  and  unless 
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the  context  otherwise  requires,  in  this 
Part  22ft 

"Citizans  of  the  United  States"  and 
"U.S.  citizens"  mean  individual  U.S. 
citizens  or  any  partnership,  corporation, 
association,  or  similar  entity  if  it  is 
organized  under  the  laws  of  the  United 
States  or  any  governmental  unit  defined 
in  16  U.S.C.  1362(13)  and  controlled  by 
individuals  who  are  U.S.  citizens.  U.S. 
Federal,  state  and  local  government 
agencies  shall  also  constitute  citizens  of 
the  United  States  for  purposes  of  this 
Part. 

"Incidental,  but  not  intentional, 
taking"  means  accidental  taking.  It  does 
not  mean  that  the  taking  is  unexpected, 
but  rather  it  includes  those  takings 
which  are  infrequent  unavoidable  or 
accidental.  (Complete  definition  of  take 
is  contained  in  SO  CPR  210.3). 

"Negligible  impact"  means  an  impact 
which  can  be  disregarded  or  which  is  so 
small,  unimportant,  or  of  so  httle 
consequence  as  to  warrant  little  or  no 
attentioa.  A  finding  of  negligible  impact 
cannot  be  made  if  a  species  or  stock  is 
depleted  under  16  UJS.C  1362(1). 

"Small  numbers"  means  a  portion  of  a 
marine  mammal  species  or  stock  whose 
taking  would  have  a  negligible  impact 
on  that  species  or  stock. 

"Specified  activity"  means  any 
activity,  other  than  commercial  fishing, 
which  takes  place  in  a  specified 
geographical  region  and  potentially 
involves  the  taking  of  small  numbers  of 
non-depleted  marine  mammals.  The 
specified  activity  and  specified 
geographical  region  should  be  identified 
so  that  the  anticipated  effects  on  non- 
depleted  marine  mammals  will  be 
substantially  similar. 

"Specified  geographical  region" 
means  an  area  within  which  a  specified 
activity  is  conducted  and  which  has 
certain  biogeographic  characteristics. 

§228.4    Submisalon  of  raquMls. 

(a)  In  order  for  the  National  Marine 
Fisheries  Service  to  consider  allowing 
the  taking  by  U.S.  citizens  of  small 
numbers  of  non-depleted  marine 
mammals  incidental  to  a  specified 
activity,  a  written  request  must  be 
submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  Washington, 
D.C.  20235.  Requests  shall  include  the 
following  information  on  the  activity  in 
general  and  cumulative  impacts  of  the 
total  potential  taking  (by  aU  persons 
conducting  the  activity): 

(1)  A  description  of  the  specific 
activity  or  class  of  activities  that  can  be 
expected  to  result  in  incidental  takiog  of 
non-depleted  marine  mammals; 


(2)  The  dates  and  duration  of  such 
activity  and  the  specific  geographical 
region  where  it  will  occur 

(3)  The  species  and  numbers  of 
marine  mammals  likely  to  be  taken  by 
age,  sex  and  reproductive  condition,  and 
the  type  of  taking  (e.g.,  disturbance  by 
sound,  injury  or  death  resulting  fitHn 
collision,  etc.)  and  the  number  of  times 
such  taking  is  likely  to  occur 

(4)  A  description  of  the  status, 
distribution,  and  seasonal  distribution 
(when  applicable)  of  the  affected 
species  or  stocks  likely  to  be  affected  by 
such  activities; 

(5)  The  anticipated  impact  of  the 
activity  upon  the  species  or  stocks; 

(6)  The  anticipated  impact  of  the 
activity  on  the  availability  of  the  species 
or  stodks  for  subsistence  uses; 

(7)  The  anticipated  impact  of  the 
activity  upon  the  habitat  of  the  marine 
mannal  populations,  and  the  likelihood 
of  restoration  of  the  affected  habitat; 

(8)  The  anticipated  impact  of  the  loss 
or  modification  ot  the  habitat  on  the 
marine  mammal  populations  involved; 

(9)  The  availability  and  feasibility 
(economic  and  technological]  of 
equipment  methods,  and  manner  of 
conducting  such  activity  or  other  means 
of  effecting  the  least  practicable  adverse 
impact  upon  the  affected  species  or 
stocks,  their  habitat  and  on  their 
availability  for  subsistence  uses,  paying 
particular  attention  to  rookeries,  mating 
grounds,  and  areas  of  similar 
significance; 

(10)  Suggested  means  of 
accomplishing  the  necessary  monitoring 
and  reporting  which  will  result  in 
increased  knowledge  of  the  species, 
level  of  taking  or  impacts  and  suggested 
means  of  minimiTing  burden*  by 
coordinating  such  reporting 
requirements  with  odier  scfaones 
already  applicable  to  persooa 
conducting  such  activity;  tmd 

(11)  Suggested  means  of  learning  of, 
encouraging,  and  coordinating  research 
opportimities,  plans,  and  activities 
relating  to  reducing  such  incidental 
taking  and  evaluating  its  effects. 

(b)  The  Assistant  Admimstrator  shall 
determine  the  adequacy  and 
completeness  of  a  request  and  if  found 
to  be  adequate,  will  invite  information, 
suggestions,  and  comments  through 
notice  in  the  Federal  Register, 
newspapers  of  general  circulation,  and 
appropriate  electronic  media  in  the 
coastal  areas  that  may  be  affected  by 
such  activity.  All  information  and 
suggestions  will  be  considered  by  the 
National  Marine  Fisheries  Service  in 
developing,  if  appropriate,  the  most 
effective  regulations. 

(c)  The  Assistant  Administrator  shall 
evaluate  each  request  to  determine. 


based  on  die  best  available  scientific 
evidence,  whether  the  total  taking 
constitutes  a  negligible  impact  on  the 
species  or  stocks  of  marine  mammals,  — 
their  habitat  and  on  the  availability  of 
the  species  for  subsistence  oses.  Any 
preliminary  finding  of  negligible  impact 
shall  be  proposed  for  public  comment 
before  specific  regulations  are 
promulgated. 

1228^    Spacmc  rsBulllom. 

(a)  Specific  regulations  will  be 
estabUshed  for  each  allowed  activity 
which  set  forth  permissible  methods  of 
taking  and  requirements  for  monitoring 
and  reporting. 

(b)  Regulations  will  be  established 
based  on  the  best  available  information 
As  new  information  is  developed, 
throu^  monitoring,  reporting  or 
research,  the  regulations  may  be 
modified,  in  whole  or  part  after  notice 
and  opportunity  for  pubtic  review. 


S22S.6    LMteraoft 

(a)  A  Letter  of  Authorization,  which 
may  be  issued  only  to  U.S.  citizens,  is 
required  to  conduct  activities  pursuant 
to  any  regulations  established.  Requests 
for  Letters  of  Authorization  shall  be 
submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  Washington, 
D.C.  20235.  The  information  to  be 
submitted  in  a  request  may  be  obtained 
by  writing  the  Assistant  Administrator. 

(b)  Issuance  of  a  Letter  of 
Authorization  will  be  based  on  a 
determination  that  the  level  of  taking 
will  be  consistent  with  the  finding  tint 
the  total  of  such  taking  will  have  a 
negligible  impact  on  the  marine  mammal 
species  or  stocks  and  their  habitat  and 
on  the  availability  of  the  species  for 
subsistence  uses. 

(c)  Notice  of  issuance  of  all  Letters  of 
Authorization  will  be  published  in  the 
Federal  Register  within  30  days  of 
issuance. 

(d)  Letters  of  Authorization  will 
specify  the  period  of  validity  and  any 
additional  terms  tind  conditions 
appropriate  for  the  specific  request 

(e)  Letters  of  Antborizaticm  shall  be 
withdrawn  cmt  suspended,  either  on  an 
individual  or  class  basis,  as  appropriate, 
if,  after  notice  and  opportimity  for  pubtic 
comment  the  National  Marine  Fisbeiies 
Service  determines  that  (1)  the 
regulations  prescribed  are  not  being 
substantially  comphed  with,  or  (2)  die 
taking  allowed  is  having,  or  may  have, 
more  than  a  negligible  impact  on  the 
species  or  stocks  concerned,  their 
habitat  or  on  their  availability  fw 
subsistence  oses. 
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(f)  The  requirement  for  notice  and 
opportxmity  for  public  review  in 

S  228.6(e]  shall  not  apply  if  the  National 
Marine  Fisheries  Service  determines 
that  an  emergency  exists  which  poses  a 
si^ificant  risk  to  the  well-being  of  the 
species  or  stocks  of  marine  mammals 
concerned. 

[g]  A  violation  of  any  of  the  terms  and 
conditions  of  a  Letter  of  Authorization 
or  of  the  specific  regiilations  shall 
subject  the  Holder  and/or  any 
individual  who  is  operating  under  the 
authority  of  the  Holder's  Letter  of 
Authorization  to  penalties  provided  in 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407). 

Subpart  B— Taking  of  Ringed  Seais 
incMental  to  On-lce  Seismic  Activities 

§228.11    Sp«cmed  activity  and  specified 
geographical  region. 

Regulations  in  this  subpart  apply  only 
to  the  incidental  taking  of  ringed  seals 
[Phoca  hispidd)  by  U.S.  citizens  engaged 
in  on-ice  seismic  exploratory  and 
associated  activities  over  the  Outer 
Continental  Shelf  of  the  Beaufort  Sea  of 
Alaska,  from  the  shore  outward  to  45 
miles  and  from  Point  Barrow  east  to 
Demarcation  Point,  from  January  1 
through  May  31  of  any  calendar  year. 

S  228.12    Effective  dates. 

Regulations  in  this  subpart  are 
effective  for  the  period  1982  through 
1986. 

$228.13    Pennissibie  metiiods 

(a)  The  incidental,  but  not  intentional, 
taking  of  ringed  seals  from  January  1 
through  May  31  by  U.S.  citizens  holding 
a  Letter  of  Authorization  is  permitted 
during  the  course  of  the  following 
activities: 

(1)  On-ice  geophysical  seismic 
activities  involving  vibrator-type,  airgim, 
or  other  energy  source  equipment  shown 
to  have  similar  or  lesser  effects;  and 

(2]  Operation  of  b'ansportation  and 
camp  facilities  associated  with  seismic 
activities. 

(b)  All  activities  identified  in 

§  228.13(a)  shall  be  conducted  in  a 
manner  which  minimizes  to  the  greatest 
extent  practicable  adverse  effects  on 
ringed  seals  and  their  habitat. 

(c)  All  activities  identified  in 

§  228.13(a)  shall  be  conducted  as  far  as 
practicable  from  any  observed  ringed 
seal  or  ringed  seal  lair.  No  energy  source 
shall  be  placed  over  an  observed  ringed 
seal  lair,  whether  or  not  any  seal  is 
present 

§gM.14    Requirements  for  monitoring  and 
reporting. 

(a)  Holders  of  Letters  of  Authorization 
are  required  to  cooperate  with  the 


National  Marine  Fisheries  Service  and 
any  other  Federal,  State,  or  local  agency 
monitoring  the  impacts  on  ringed  seals. 

(b)  Holders  of  Letters  of  Authorization 
shall  designate  an  individual  or 
individuals  to  make  observations  and 
record  the  presence  of  ringed  seals  and 
ringed  seal  lairs  along  shot  lines  and 
around  camps,  and  the  information 
required  in  S  228.14(c). 

(c)  An  annual  report  shall  be 
submitted  to  the  Assistant 
Adminisfrator  for  Fisheries  within  90 
days  of  completion  of  the  year's 
activities  which  shall  include  the 
following  information: 

(1)  Location(s)  of  survey  activities; 

(2)  Level  of  effort  (e.g.,  duration,  area 
surveyed,  number  of  surveys),  methods 
used,  and  a  description  of  habitat  (e.g., 
ice  thickness,  surface  topography)  for 
each  location; 

(3)  Numbers  of  ringed  seals  observed, 
proximity  to  seismic  or  associated 
activities,  and  any  seal  reactions 
observed  for  each  location; 

(4)  Numbers  of  ringed  seal  lairs 
observed  and  proximity  to  seismic  or 
associated  activities  for  each  location; 
and 

(5)  Other  information  as  required  in  a 
Letter  of  Authorization. 

Dated:  May  12. 1982. 

WiHiam  H.  Stevensoo, 

Deputy  Assistant  Administrator  for  Fiaheries 
National  Marine  Fisheries  Service. 

(FR  Doa  Sr-lS3aO  FUad  5-17-82:  fttf  am) 
BHJJNQ  OOOC  >S1»-n-ll 


National  Oceanic  and  Atomospheric 
Administration 

SOCFRPart  640 

Spiny  Lobster  nshery  of  the  Gulf  of 
Mexico  and  Soutti  Atlantic 

AQENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Extension  of  emergency  interim 
rule. 

summary:  An  interim  rule  in  effect 
through  May  15, 1982,  implements 
certain  provisions  of  the  Fishery 
Management  Plan  for  Spiny  Lobster  in 
the  Gulf  of  Mexico  and  South  Atiantic. 
NOAA  extends  this  emergency  interim 
rule  from  May  16, 1982,  through  June  29, 
1982.  The  extension  will  continue  the 
protection  of  the  spawning  stock  in  the 
fishery  conservation  zone  (FCZ)  until 
the  final  regulations  become  effective. 
DATES:  Emergency  rule  effective  from 
May  16, 1982  through  June  29, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jack  T.  Brawner,  Acting  Regional 


Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Boulevard.  St  Petersburg,  Florida  33702; 
telephone  813-893-3141. 

SUf>f>LEMENTARY  INFORMATION:  Under 
Section  305(e)(1)  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act  emergency  interim  regulations 
implementing  certain  provisions  of  the 
Fishery  Management  Plan  for  Spiny 
Lobster  in  the  Gulf  of  Mexico  and  South 
Atiantic  were  published  on  March  30, 
1982  (47  FR  13353).  The  rulemaking 
stated  that  the  regulations  would  be 
effective  for  45  days  and  that  they  could 
be  repromulgated  for  an  additional  45- 
day  period,  if  necessary.  The  emergency 
interim  rule  (1)  establishes  a  closed 
season  in  the  fishery  conservation  zone 
(FCZ)  during  the  peak  spawning  period; 
and  (2)  provides  the  authority  for  any 
Authorized  Officer  to  dispose  of  lobster 
traps  that  are  in  the  management  area 
during  the  period  April  6-July  20.  The 
intended  effect  of  this  interim  rule  is  to 
provide  protection  for  the  spawning 
stock  in  the  FCZ  during  the  major  spiny 
lobster  reproductive  period.  The 
Assistant  Administrator  for  Fisheries, 
NOAA.  acting  on  behalf  of  the  Secretary 
of  Commerce,  has  determined  that  the 
emergency  situation  described  in  the 
initial  emergency  rule  continues  to  exist, 
and  therefore  extends  the  emergency 
regulations  through  June  29, 1982. 

The  NOAA  Administrator  has 
determined  that  these  regulations  are 
non-major  under  Executive  Order  12291, 
and  that  the  emergency  provisions  in 
section  8  of  the  Order  apply  to  this 
action. 

[\%\3S.C\9fnetseq.) 

Lbt  of  SubjecU  bi  50  CFR  Part  640 

Fish;  Fisheries. 
Dated:  May  13. 19S2. 

William  H.  Stevenson, 

Deputy  Assistant  Administrator,  National 
Marine  Fisheries  Service. 

(FR  Doc.  82-13447  FIM  S-17-82:  8:45  un] 
BIUMQ  COOe  SS1I>-2»4I 


50  CFR  Part  661 

Ocean  Salmon  Fisheries  Off  ttie 
Coasts  of  California,  Oregon,  and 
Washington 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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ACTKM:  Emergency  interim  rule,  notice 
of  availability  of  plan  amendment  and 
request  for  comments. 

summary:  NOAA  issues  emergency 
regulations  to  implement  on  an  interim 
basis  the  1982  amendment  to  the  fishery 
management  plan  for  the  ocean  salmon 
fisheries  in  the  fishery  conservation 
zone  off  the  coasts  of  Washington. 
Oregon,  and  California.  This  action 
constitutes  a  notice  of  availability  and 
request  for  conunents  on  the  plan 
amendment  which  was  partially 
approved  by  the  Assistant 
Administrator  for  Fisheries,  NOAA,  on 
May  6, 1982.  Also,  comments  are 
requested  on  the  interim  rule  which  will 
be  used  in  preparing  the  final  rule 
implementW  the  1982  amendment. 
Specific  m^ragement  measures  in  the 
implementing  regulations  vary  by 
fishery  and  area,  but  generally  estabksh 
fishing  seasons,  quotas,  necessary 
inseason  management  modifications, 
daily  catch  limits  for  recreational 
fisheries,  and  minimum  size  limits  for 
salmon.  The  1982  amendment  and 
implementing  regulations  are  intended 
to  prevent  overfishing,  to  apportion 
equitably  the  ocean  harvest  between 
commercial  and  recreational  fisheries, 
to  allow  more  salmon  to  survive  the 
ocean  fisheries  and  reach  the  various 
inside  fisheries,  to  meet  the  U.S. 
obligations  to  treaty  Indian  fisheries, 
and  to  achieve  spawning  escapement 
requirements. 

DATES:  Interim  rule  is  effective  on  May 
14, 1982  and  remains  effective  until  June 
28, 1982. 

ADORESSCS:  Send  comments  on  the  1982 
FMP  amendment  and  these 
implementing  rules  to  the  Director, 
Northwest  Region,  National  Fisheries 
Service  (NMFS),  BIN  Cl570a  Seattle, 
WA  98115.  Copies  of  the  1982 
amendment,  the  regulatory  impact 
review/initial  regulatory  flexibility 
analysis,  and  the  final  supplement  to  the 
final  environmental  impact  statement 
are  available  from  the  Pacific  Fishery 
Management  Council,  528  S.W.  Mill  St., 
Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT! 

H.  A.  Larkins  (Regional  Director, 
NMFS),  206-527-6150. 
SUPPLEMENTARY  INFORMATION: 

Backgroand 

The  fishery  management  plan  (FMP) 
for  the  Commercial  and  Recreational 
Salmon  Fisheries  off  the  Coasts  of 
Washington,  Oregon,  and  California, 
prepared  by  the  Pacific  Fishery 
Management  Council  (the  Coiuicil),  was 
approved  by  the  Assistant 
Administrator  for  Fisheries  (Assistant 


Administrator),  NOAA.  on  March  2, 
1978.  Regulations  to  implement  the  FMP 
were  first  published  on  April  14, 1978  (43 
FR  15629).  as  emergency  rules. 
Regulations  to  implement  the  1981 
amendment  to  the  FMP  were  last  issued 
as  final  rules  on  September  9, 1981  (46 
FR  44989),  as  corrected  on  September  16, 

1981  (46  FR  45960),  except  off  California 
where  1980  regulations  were  reinstated 
(published  on  January  29, 1982, 47  FR 
4275). 

The  Council  has  amended  the  FMP  to 
improve  management  of  the  salmon 
fisheries  in  1982.  A  supplement  to  the 
environmental  impact  statement  (SEIS) 
for  the  1982  amendment  has  been  filed 
with  the  Environmental  Protection 
Agency.  A  notice  of  availability  of  the 
SEIS  was  published  on  April  30, 1982  (^ 
FR  18652).  The  Council  held  six  hearings 
on  the  amendment  during  the  period 
February  26  through  March  1, 1982.  The 

1982  amendment  is  intended  to  (1) 
provide  adequate  spawning 
escapements  from  ocean  salmon 
fisheries  for  the  various  salmon  runs;  (2) 
meet  treaty  obligations  to  Indian 
fishermen;  and  (3)  allow  for  a  viable 
harvest  for  each  segment  of  the  salmon 
fishery,  including  the  commercial  and 
recreational  ocean  fisheries  and  the 
various  internal  water  fisheries.  The 
ciurent  FMP  amendment  as  it  applies  to 
the  conunercial  salmon  fishery  north  of 
Cape  Blanco,  Oregon,  and  to  the 
recreational  fisheries  coastwide  was 
approved  by  die  Assistant 
Administrator  on  May  6, 1982,  under 
section  304  of  the  Magnuson  Fishery 
Conservation  and  Management  Act  18 
U.S.C.  1801  et  seq.  (Magnuson  Act).  Tlie 
portion  of  the  Council's  recommended 
amendment  pertaining  to  seasons,  gear 
restrictions,  and  chinook  quotas  for  the 
commercial  fisheries  south  of  Cape 
Blanco,  Oregon,  was  disapproved  by  the 
Assistant  Administrator  therefore, 
existing  measures  govern  the 
commercial  fisheries  south  of  Cape 
Blanco,  Oregon.  That  action  is 
consistent  with  a  concern  expressed  in 
the  minority  report  submitted  by  the 
Oregon  Department  of  Fish  and  Wildlife 
on  the  1982  amendment.  Consequently, 
the  1981  management  measures  that 
governed  the  fishery  in  the  fishery 
conservation  zone  (FCZ)  off  Oregon 
south  of  Cape  Blanco  and  the  1980 
management  measures  off  California 
will  continue  to  control  commercial 
fishing  open  seasons,  gear  restrictions, 
and  size  limits  in  those  areas,  until 
superseded.  The  NOAA  issues  a  notice 
of  availability  of  the  FMP  amendment 
for  public  review  and  comment  as 
required  by  section  305(a)  of  the 
Magnuson  Act 


Section  3a5(e)  of  the  Magnuson  Act 
authorizes  the  Secretary  of  Commerce  to 
promulgate  emergency  regulations  to 
implement  fishery  management  plans 
and  amendments  thereto.  The  Aiuistant 
Administrator  has  determined  that  the 
approved  portion  of  the  1982 
amendment  should  be  implemented  by 
emergency  regulations  under  that 
section,  and  that  relevant  portions  of  the 

1981  and  1980  measures  that  are  not 
superseded  should  be  republished,  so 
that  all  regulations  pertaining  to  salmon 
fishing  in  the  FCZ  off  Washington. 
Oregon,  and  California  appear  together 
in  a  single  Federal  Register  publication. 
These  regulations  reflect  the  following 
changes  from  existing  regulations,  in 
addition  to  changes  required  to 
implement  the  approved  portions  of  die 

1982  amendment  First  the  regulations 
have  been  partially  reoiganized  into  a 
standard  format  used  for  our  other 
fishery  regulations;  certain  sections 
have  been  simply  renumbered,  while 
others  have  been  consolidated.  The 
balance  of  that  reorganization  wiD  be 
accomplished  when  the  final  rules  for 
the  fishery  are  promulgated.  Second,  the 
management  measures  for  the 
commercial,  recreationaL  and  treaty 
Indian  fisheries  have  been  organized  in 
a  different  manner  in  the  regulations. 
Third,  certain  stylistic  changes  have 
been  made  (e.g.,  using  "this  part"  for 
"this  Part  661,"  or  "begins"  for  "shall 
begin").  Fourth,  former  section  661.4 
"Effective  dates"  has  been  deleted  aa 
uimecessary.  Fifth,  certain  definitions 
have  changed:  (a)  Definitions  of 
ODF&W,  OPL  WDF.  and  WPP  have 
been  deleted  as  obsolete,  since  those 
terms  were  used  in  inseason 
management  provisions  deleted  by  the 
1982  amendment  and  (b)  certain 
definitions  have  been  modified  to  reflect 
changed  underlying  realities  (definition 
of  "Act"  "Authorized  Officer,"  and 
"Regional  Director")  or  to  clarify  tlie 
intended  meaning  ("land  or  landing" 
and  "troll  fishing  gear").  Sixth,  certain 
"General  restrictions"  provisions  have 
been  modified  to  delete  unnecessary 
and  confusing  references  to  definitional 
provisions  and  to  simplify  the 
specification  of  the  applicable 
restrictions.  Seventh,  provisions 
regarding  boarding  procedures  and 
signals  have  been  added  to  the 
"Facilitation  of  enforcement"  section. 
Finally,  certain  portions  of  the  'Treaty 
Indian  fishing"  section  and  the 
"Inseason  adjustments"  section  have 
been  changed  to  more  clearly  reflect 
current  law. 

This  emergency  rulemaking  remains 
in  effect  for  45  days  and  may  be 
extended  for  a  second  i&-&Kf  pehoA.  -    - 
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These  interim  regulations  also  are  being 
published  for  public  review.  All 
conunents  received  will  be  considered 
when  developing  the  final  regulations. 
Following  publication  in  the  Federal 
Register,  the  Hnal  regulations  will  be 
effective  for  1982  and  subsequent  years 
unless  superseded  or  otherwise 
modified 

Status  of  the  Salmon  Resource  in  1962 

Current  information  on  abundance  of 
the  major  stocks  of  chinook  and  coho 
salmon  available  to  the  ocean  fisheries 
in  1982  indicates  (1)  that  some  stocks 
continue  to  be  depressed  to  such  an 
extent  that  ocean  harvests  must  be 
reduced  to  assure  adequate  survival  to 
inside  fisheries  and  spawning 
escapements,  and  (2)  other  stocks 
continue  to  be  at  or  near  optimum  levels 
of  population  abundance.  The  status  of 
stocks  is  discussed  in  detail  in  Chapter 
IV  of  the  Report  accompanying  the  1982 
FMP  amendment.  The  management 
objectives  set  forth  in  the  1982  FMP 
amendment  can  only  be  achieved  by 
carefully  balancing  a  decrease  of  the 
ocean  harvest  in  some  areas  with 
relatively  less  restrictive  regulations  in 
other  areas.  The  Council  and  its 
advisors  considered  the  status-of-stocks 
information  included  in  the  Report 
accompanying  the  1982  amendment, 
along  with  many  other  factors,  during 
their  deliberations  on  the  1982 
amendment.  Except  for  those  measures 
controlling  commercial  fishing  south  of 
Cape  Blanco,  which  were  not  approved, 
the  management  measures  adopted  by 
the  Council  are  considered  to  be 
consistent  with  the  FMP  objectives,  as 
revised  in  the  1982  amendment  and 
with  the  requirements  of  the  Magnuson 
Act 

Treaty  Indian  Obligations 

Dissatisfaction  on  the  part  of  some 
tribes  with  the  level  of  returns  of  salmon 
to  tribal  "usual  and  accustomed"  fishing 
areas  prompted  litigation  in  Federal 
District  Court  in  1981.  One  suit  Hoh  f. 
Baldrige,  involves  three  Washington 
coastal  tribes  (the  Hoh,  Quileute.  and 
Quinault),  the  Secretary  of  Commerce, 
and  the  State  of  Washington.  The  other 
suit  Confederated  Tribes  v.  Baldrige, 
involves  four  Columbia  River  tribes  (the 
Yakima.  Umatilla,  Warm  Springs,  and 
Nez  Perce),  the  Secretary  of  Commerce, 
and  the  States  of  Oregon  and 
Washington. 

Hoh  V.  Baldrige 

In  this  case,  the  U.S.  District  Court 
ruled  that  the  tribes  were  entitled  to 
take  up  to  50  percent  of  each  run  of  coho 
salmon  returning  to  each  river  where  the 
tribes  traditionally  fished,  but  noted  that 


this  rule  is  not  inflexible.  Strict 
compUance  with  such  an  order  would 
require  that  ocean  fisheries  be  managed 
in  a  manner  which  assures  that  returns 
of  the  weakest  run  be  sufficient  to  allow 
a  treaty  Indian  harvest  equal  to  the  non- 
Indian  ocean  harvest  while  meeting 
spawning  escapement  goals.  If  strictly 
applied,  such  a  rule  would  preclude  the 
non-Indian  ocean  fishery  from  taking  its 
50  percent  share  of  salmon  produced  in 
many  streams  where  runs  are  healthier. 

The  court  also  ordered  the 
development  of  a  long-range  plan 
consistent  with  the  equal-sharing  rule 
for  managing  the  various  coastal  runs 
relevant  to  the  lawsuit.  Despite 
continued  effort  the  parties  have  been 
unable  to  agree  on  all  significant  points. 
One  of  the  major  items  yet  to  be  agreed 
on  is  coho  spewing  escapement  goals. 
The  State  of  Washington  has  set  strict 
numerical  goals  for  coho  spawning 
escapement  based  on  the  occurrence  of 
average  environmental  conditions  every 
year  and  on  the  use  of  the  entire 
watershed  of  each  stream  as  a  rearing 
area,  including  the  main  stream.  In  turn, 
the  State  of  Washington  Department  of 
Fisheries  (WDF).  in  a  minority  report  on 
the  1982  amendment  has  opposed  any 
approach  to  management  of  coho  in  the 
ocean  north  of  Cape  Falcon  that  will 
result  in  spawning  escapements  other 
than  those  which  the  State  proposes.  In 
contrast  however,  optimum  water  flows 
can  be  expected  to  occur  one  year  in 
five  on  the  average,  and  experience  has 
confirmed  that  coho  are  primarily  reared 
in  tributary  streams,  while  few 
successfully  rear  in  the  main  stem  of 
coastal  streams.  Furthermore,  rigid 
adherence  to  Washington  State's  coho 
spawning  escapement  goals  will  result 
in  wasting  fish  which  could  otherwise 
be  caught  without  jeopardizing 
reproduction  of  stocks  and  will  cause 
uimecessary  instabilities  in  the  fishery. 
Management  of  all  fisheries  to  achieve 
spawning  escapement  within  a  range  of 
spawning  escapement  goals  for  each 
coastal  stream,  rather  than  a  single 
numerical  goal  for  each  coastal  stream, 
would  maintain  coho  production  at  a 
favorable  level  while  obtaining  the  data 
necessary  to  determine  the  optimum 
level  of  escapement  and  would  also 
provide  some  stability  to  the  fisheries 
operating  on  these  stocks. 

The  State  in  its  minority  report 
contends  that  the  Council's  choice  of  an 
ocean  coho  quota  which  is  derived  from 
a  range  of  spawning  escapements  is 
inconsistent  with  prior  orders  of  the 
Federal  Court  endorsing  State 
escapement  goals.  The  Court's  order  of 
September  29, 1981,  referred  to  in  the 
WDF  minority  report,  was  intended  to 


encourage  mutual  agreement  among  the 
parties  on  escapement  goals  before  the 
beginning  of  each  season  consistent 
with  existing  orders  in  U.S.  v. 
Washington,  primarily  an  order  entered 
on  August  31, 1977.  In  recognition  of  the 
fact  that  no  judicially  endorsed  or 
established  spawning  escapement  goals 
exist  for  the  Washington  coast  the 
Court  on  April  12, 1982,  ordered  the 
parties  to  the  negotiations  to  continue 
deliberations  in  an  effort  to  arrive  at 
agreement  on  spawning  escapement 
policy  for  the  duration  of  the  agreement 

In  the  absence  of  any  court-approved 
management  plan  and  spawning 
escapement  goals,  the  tribes  and  the 
Council,  therefore,  agreed  on  1982 
quotas  for  ocean  coho  that  were 
intended  to  recognize  the  ad^luitages  of 
management  to  achieve  spawning 
escapements  within  given  ranges. 

The  reports  of  the  Council's  salmon 
plan  development  Team  and  in-Court 
testimony  acknowledge  that  the  ocean 
coho  quota  north  of  Cape  Falcon  will 
not  allow  achievement  of  State 
escapement  goals  this  year.  However, 
those  same  reports  and  testimony 
indicate  that  overfishing  will  not  occur 
even  if  coho  return  in  fewer  numbers 
than  anticipated'  and  this  is  true  of  the 
run  which  is  expected  to  be  the  weakest 
(Queets  River  fall  coho)  as  well  as 
stronger  runs.  On  the  other  hand, 
escapement  goals  recommended  by  the 
State  combined  with  strict  imposition  of 
weakest-run  management  principles 
would  have  required  reducing  the  1982 
ocean  harvest  to  about  half  the  1981 
harvest  Indeed,  the  primary  difference 
between  the  State's  recommended 
ocean  quotas  and  those  chosen  by  the 
Council  emanates  from  a  disagreement 
as  to  the  number  of  fish  which  must 
escape  to  maximize  the  harvestable 
portion  of  each  run.  The  State  believes  a 
greater  number  of  fish  must  be  allowed 
to  escape  to  acheive  optimum  spawning 
escapement  than  do  the  tribes  and  the 
Council.  However,  by  using  a  range  of 
spavtming  escapement  goals  for  coho. 
established  by  the  tribes  for  the  coastal 
streams,  rather  than  the  fixed  goal  set 
by  the  State,  the  allowable  harvest  was 
set  at  a  higher  level.  Further,  the  tribes 
agreed  to  target  on  hatchery-produced 
coho  in  their  Queets  River  fishery  to  the 
extent  possible,  which  further  increased 
the  number  of  coho  that  could  be  taken 
by  the  ocean  fisheries.  This  cooperative 
approach  should  prevent  overfishing  of 
any  coho  run,  meet  the  treaty  fishing 
right  of  the  plaintiff  tribes,  and  preserve 
a  viable,  although  reduced,  ocean 
fishery. 
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Confederated  Tribes  v.  Baldrige 

In  this  action,  the  U.S.  District  Court 
directed  the  Secretary  to  evaluate 
possible  management  measures  for  the 
FCZ  o^  Alasica,  Washington,  and 
Oregon  which  would  return  more  fall 
Chinook  salmon  to  the  upper  reaches  of 
the  Columbia  River  (bright  fall  chinook 
destined  for  the  river  above  Bonneville 
Dam,  or  upriver  brights).  Analysis  by  the 
technical  staffs  of  the  Alaska  and 
Northwest  Regions  of  the  NMFS 
indicates  that  a  total  closure  of  all  U.S. 
ocean  salmon  fisheries  north  of  Cape 
Falcon,  off  Oregon,  Washington,  and 
Alaska  in  State  and  Federal  waters, 
would  add  an  estimated  27,100  upriver 
brights  to  the  1981  run  size  of  63,900 
upriver  brights,  for  a  total  inriver  run  of 
about  91,000  Hsh.  Of  this  additional 
27.100  fish,  only  4,600  would  be 
attributable  to  a  total  closure  of  all 
ocean  fishing  off  Washington  and 
Oregon  north  of  Cape  Falcon.  An  ocean 
catch,  sport  and  commercial,  on  the 
order  of  200,000  chinook  (other  than 
upper  Columbia  River  fall  chinook]  and 
500,000  coho  would  be  lost  as  a  result  of 
such  an  ocean  closure.  Even  if  4,600 
upriver  brights  were  saved  as  a  result  of 
a  total  FCZ  closure  north  of  Cape 
Falcon,  only  2,600  of  those  additional 
fish  could  be  expected  to  escape  above 
McNary  Dam  due  to  an  unexplained  but 
ever  present  interdam  loss  between 
Bonneville  and  McNary  of  about  50 
percent 

NMFS  also  plans  to  tag  upriver  brights 
at  Bonneville  Dam  using  radio  tags  to 
investigate  the  cause  of  the  loss  of 
upriver  Imghts  between  Bonneville  and 
McNary  Dams,  which  was  about  50 
percent  in  1981.  The  goal  is  to  discover 
the  cause  of  the  unaccounted  for  loss  of 
upriver  brights  in  this  reach  of  the  river, 
and  correct  it  if  possible. 

The  tribes  have  also  questioned  the 
propriety  of  the  May  chinook  fishery  off 
Washington  and  Oregon  north  of  Cape 
Falcon  because  of  its  impact  on  upper 
Columbia  River  springs,  summer,  and 
fall  chinook.  Although  these  runs  of 
chinook  are  not  subjects  of  the  lawsuit 
brought  by  the  tribes,  analysis  by  the 
Council  indicates  that  summer  chinook 
comprise  less  than  three  percent  of  the 
total -May  catch  of  chinook  north  of 
Cape  Ffdcon,  and  that  spring  chinook 
contribute  negligibly  to  any  ocean 
fishing  in  that  area;  these  salmon  have 
already  left  the  area  on  their  way  to  the 
spawning  grounds.  Upriver  fall  chinook 
are  not  found  in  the  ocean  between 
Cape  Falcon  and  the  Canadian  border  in 
May. 


Council  piaposals  for  19B2 

In  January  1982,  the  Council  adopted 
for  public  review  the  draft  1982  FMP 
amendment,  which  contained  five 
options  for  managing  the  commercial 
fishery  and  three  options  for  the 
recreational  fishery.  The  options  ranged 
fi*om  more  to  less  restrictive  than  1981 
management  measures.  That  document, 
including  the  draft  supplemental 
environmental  impact  statement,  was 
widely  distributed  and  was  the  subject 
of  discussion  at  six  public  hearings  held 
in  the  three  coastal  states  and  Idaho.  As 
a  result  of  these  hearings,  over  100 
written  comments  on  the  draft 
amendment,  and  the  analysis  produced 
by  the  Council's  salmon  plan 
development  team  of  the  impacts  of  the 
options,  the  Council  adopted  the 
management  measures  contained  in  the 
1982  amendment 

1982  Management  Measures 

The  Council's  approved  management 
measures  for  commercial  fishing  in  the 
area  north  of  Cape  Blanco  and  for 
recreational  fishing  along  the  entire 
coast  are  intended  to  actdeve  expected 
spawning  escapements  and  treaty 
Indian  allocations,  while  equitably 
apportioning  the  regulatory  burden  and 
minimizing  shifts  in  fishing  effort  along 
the  coast  The  approved  measures  are  a 
combination  of  fishing  areas,  seasonal 
restrictions,  and  quotas  on  the  harvests. 

North  of  Leadbetter  Point, 
Washington,  the  recreational  season  for 
all  species  except  coho  runs  from  May 
29  through  11.  Recreational  fishing  for 
all  species  opens  on  June  12,  with  a  coho 
quota  of  115,000.  Fishing  for  all  species 
ends  when  the  coho  quota  is  taken. 
Minimum  sizes  are  24  inches  for  chinook 
and  16  inches  for  coho  with  a  2-fish  bag 
hmit  Commercial  fishing  for  all  species 
except  coho  begins  on  May  1  and  ends 
on  May  31.  The  all-species  commercial 
season  opens  July  15  with  a  204,000  coho 
quota.  Fishing  for  all  species  ends  when 
the  coho  quota  is  taken.  Minimum  sizes 
are  28  inches  for  chinook  and  16  inches 
for  coho. 

From  Leadbetter  Point  to  Cape 
Falcon,  Oregon,  the  recreational  season 
for  all  species  begins  on  June  12,  with  a 
coho  quota  of  100,000  fish.  Fishing  for  all 
species  ends  when  the  coho  quota  is 
taken.  Minimum  sizes  are  24  inches  for 
chinook  and  16  inches  for  coho.  The 
commercial  season  for  all  species  except 
coho  runs  from  May  1  thorugh  May  31. 
Hie  commercial  season  for  all  species 
runs  from  July  1  until  the  89,000  coho 
quota  is  taken.  Minimum  sizes  are  28 
inches  for  chinook  and  16  inches  for 
coho. 


From  Cape  Falcon  to  Cape  Blanco, 
Oregon,  the  recreational  season  for  all 
species  opens  June  12  and  ends  when 
the  114,000  coho  quota  is  taken.  No 
minimum  size  is  imposed  on  this  fishery, 
but  anglers  must  keep  and  are  limited  to 
the  first  two  fish  taken  each  day.  The 
commercial  season  for  all  species  except 
coho  runs  bom  May  1  through  June  IS 
with  special  gear  required  bom  June  1 
throu^  June  15.  The  all-species, 
commercial  season  opens  July  1,  widi  a 
coho  quota  of  488,000.  Fishing  for  all 
sp>ecie8  except  coho  using  special  gear 
begins  when  the  coho  quota  is  taken, 
and  continues  until  September  5.  An  aU- 
spedes-except-coho  season  using 
barbless  hooks  begins  September  6  and 
continues  through  October  31.  Minimum 
sizes  are  26  inches  for  chinook  and  16 
inches  for  coho. 

From  Cape  Blanco  to  the  Oregon- 
California  border,  recreational  fishing 
for  all  species  begins  on  May  29  and 
continues  until  the  114,000  coho  quota 
south  of  Cape  Falcon  is  reached,  after 
which  time  fishing  for  all  species  except 
coho  continues  through  October  31.  No 
minimimi  size  limit  applies,  but  anglers 
must  keep  and  are  limited  to  the  first 
two  fish  taken  each  day.  The  1981 
management  measures  pertaining  to 
open  seasons,  gear  restrictions,  and  size 
limits  for  commercial  fishing  between 
Cape  Blanco  and  the  Oregon-California 
border  remain  in  effect;  hence, 
commercial  fishing  for  all  species  except 
coho  begins  May  1  and  ends  May  31. 
The  all-species  season  begins  July  1  and 
ends  on  September  8  unless  terminated 
sooner  because  the  1982  coho 
commercial  quota  south  of  Cape  Falcon 
(488,000  fish]  is  reached.  Fishing  for  all 
species  except  coho  using  special  gear 
begins  after  the  coho  quota  is  taken  and 
continues  through  September  8  between 
Cape  Blanco  and  Cape  Sebastian. 
Oregon.  In  this  management  area,  a 
second  all-S]>ecies-except-coho  season 
opens  on  September  9  and  closes  on 
October  31.  Minimum  sizes  are  28  inches 
for  chinook  and  16  inches  for  coho. 

For  California,  recreational  fishing  for 
all  species  Begins  February  13  and  ends 
November  14.  The  bag  limit  is  two 
salmon  of  any  species  with  a  22-inch 
minimum  length,  except  that  one  fish 
may  be  between  20  and  22  inches. 
Management  measures  pertaining  to 
open  seasons,  gear  restrictions,  and  size 
limits  for  commercial  fishing  will  be  the 
same  as  those  for  1980  unless  changed 
by  subsequent  amendment  For 
California  north  of  Cape  Vizcaino,  the 
commercial  season  for  all  species  except 
coho  is  bom  May  1  through  May  15  and 
the  all-species  seasons  run  from  May  16 
through  May  31  and  July  16  through 
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September  30.  The  minimum  sizes  are  28 
inches  for  chinook,  and  22  inches  for 
echo.  From  Cape  Vizcaino  southward, 
the  commercial  season  for  all  species 
except  coho  opens  May  1;  the  season  for 
all  species  opens  on  May  16  and  closes 
on  May  31.  A  second  all-species  season 
opens  on  July  1  and  closes  on  September 
30.  Minimum  sizes  are  26  inches  for 
chinook  and  22  inches  for  coho. 

Inseason  adjustments:  All  quotas  are 
fixed  quotas  that  may  not  be  changed 
during  the  season  except  for  the  coho 
quotas  between  Leadbetter  Point  and 
Cape  Falcon  and  from  Cape  Falcon, 
southward.  These  quotas  may  be 
adjusted  when  75  percent  of  the  quota  is 
taken  if  the  contribution  of  coho 
produced  by  private  hatcheries 
significantly  departs  &om  preseason 
forecasts.  Recoveries  of  coded  wire  tags 
during  the  season  will  provide  a  basis 
for  making  any  needed  adjustment  of 
the  preseason  estimate  of  the  catch  of 
coho  from  private  hatcheries.  In 
addition,  the  coho  commercial  quota  for 
the  area  south  of  Cape  Falcon  will  be 
adjusted  to  take  into  account  estimated 
coho  losses  associated  with  the  late 
season,  all-species-except-coho 
commercial  fisheries  in  this  area.  The 
only  other  inseason  management  actions 
will  be  automatic  closures  when  quotas 
are  reached. 

Treaty  Indian  fishing:  Persons 
authorized  to  exercise  the  Makah  Indian 
treaty  ocean  fishing  right  may  fish  in 
their  adjudicated  ocean  area  for  all 
species  from  May  1  through  October  31 
but  may  not  retain  chinook  smaller  than 
24  inches  or  coho  smaller  than  16  inches. 
Either  fixed  or  hand-held  lines  or  poles 
may  be  used.  Except  as  noted,  all  other 
commercial  salmon  fishing  regulations 
for  the  area  north  of  Leadbetter  Point 
apply  to  persons  exercising  the  Makah 
treaty  right  to  fish  in  the  ocean. 

Persons  authorized  to  exercise  treaty 
ocean  fishing  rights  granted  the 
Quileute,  Hoh.  and  Quinault  tribes  may 
fish  in  their  respective  adjudicated 
ocean  area  for  all  species  from  May  1 
through  September  7  but  may  not  retain 
chinook  smaller  than  26  inches  or  coho 
smaller  than  16  inches.  Either  fixed  or 
hand-held  lines  or  poles  may  be  used. 
During  the  time  that  all  non-Indian 
ocean  fisheries  are  closed  north  of 
Leadbetter  Point,  there  will  be  a  closure 
for  all  treaty  fishermen  within  a  six  mile 
radius  of  the  mouths  of  the  Queets  and 
Hoh  rivers  to  conserve  Hoh  and  Queets 
chinook  and  coho  runs.  Except  as  noted, 
all  other  commerical  salmon  fishing 
regulations  for  the  area  north  of 
Leadbetter  Point  apply  to  persons 
exercising  the  Quileute,  Hoh,  or 
Quinault  treaty  right  to  fish  in  the  ocean. 


Supporting  Documents  and  Data 
Sources 

The  salmon  FMP  and  the  1982 
amendment  incorporate  by  reference  a 
number  of  docimients  and  data  sources 
utilized  in  deriving  salmon  fishery 
management  measures.  These 
documents  and  data  sources  or  copies 
thereof  will  be  made  available  to 
interested  parties  at  reasonable  times 
and  places,  and  at  a  reasonable  cost  (if 
personal  copies  are  desired),  upon 
request  to:  H.  A.  Larkins,  Regional 
Director,  NMFS,  7600  Sand  Point  Way 
N.E..  BIN  C15700,  Seattle.  Washington 
98115:  telephone  206-527-6150. 

Classification 

The  Assistant  Administrator  has 
determined  that  the  portion  of  the  1982 
amendment  to  the  FMP  which  has  been 
approved  is  necessary  and  appropriate 
for  conservation  and  management  of  the 
salmon  fisheries  resources  off  the  coasts 
of  Washington,  Oregon,  and  California, 
and  that  it  is  consistent  with  the 
Magnuson  Act.  including  the  national 
standards,  and  other  applicable  law. 

The^mendment  has  been  partially 
approved  and  comments  thereon  are 
requested  for  a  45-day  period. 
Recognizing  the  critical  need  for  specific 
regulations  for  the  1982  ocean  salmon 
fisheries,  the  Assistant  Administrator 
has  determined  that  an  emergency 
exists  and  these  regulations  are  issued 
under  section  305(e)  of  the  Magnuson 
Act.  He  has  determined  that  continued 
effect  of  all  regulations  now  in  force 
would  not  safeguard  the  resource; 
therefore,  he  determined  it  is  necessary 
to  promulgate  these  emergency 
regulations  immediately. 

The  Assistant  Administrator  finds  for 
good  cause  that  the  reasons  for 
justifying  promulgation  of  emergency 
regulations  under  section  305(e)  of  the 
Magnuson  Act  also  make  it 
impracticable  and  contrary  to  the  public 
interest  to  provide  notice  and 
opportunity  for  comment  upon,  or  to 
delay  for  30  days  the  effective  date  of 
these  emergency  regulations,  under  the 
provisions  of  section  553  (b)  and  (d)  of 
the  Administrative  Procedure  Act 

The  NOAA  Administrator  has 
determined  that  the  rules  implementing 
the  1982  amendment  are  not  "major" 
rules  under  Executive  Order  (E.O.)  12291 
requiring  a  regulatory  impact  analysis,^ 
A  regulatory  impact  review/initial 
regulatory  flexibility  analysis  (RIR/ 
IRFA)  has  been  prepared.  This  review 
focuses  on  the  issues  and  problems  in 
the  fishery  and  contains  an  analysis  of 
the  expected  impacts  of  the  adopted 
management  measures  and  alternative 
management  options.  Some  issues  could 


only  be  partially  analyzed  because  of 
data  limitations.  Nonetheless,  the 
review  supports  the  determination  that 
these  rules  are  not  "major"  under  the 
E.0. 12291  criteria. 

The  NOAA  Administrator  has 
determined  that  the  resource  emergency 
which  justifies  the  promulgation  of 
emergency  regulations  under  section 
305(e)  of  the  Magnuson  Act  also 
constitutes  an  emergency  situation 
under  section  8(a)(1)  of  E.0. 12291. 
Because  it  is  imperative  to  implement 
the  approved  portion  of  the  1982 
amendment  immediately,  it  is 
impracticable  to  comply  with  section 
3(c)(3).  which  requires  that  NOAA 
transmit  to  the  Director  of  the  Office  of 
Management  and  Budget  (0MB)  a  copy 
of  every  nonmajor  rule,  at  least  10  days 
prior  to  publication.  However,  a  copy  of 
these  emergency  regulations  and  a  copy 
of  the  RIR/IRFA  have  been  transmitted 
to  the  Director  of  OMB. 

The  NOAA  Administrator  also  has 
determined  that  the  rules  implementing 
the  1982  amendment  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  for 
purposes  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-12.  The  IRFA  has  been 
prepared  in  conjunction  with  the 
regulatory  impact  review.  A  summary  of 
the  IRFA  follows: 

Hie  generally  more  restrictive 
management  measures  imposed  on  the 
ocean  fisheries  in  1982  will  have 
adverse  economic  impacts  on  both 
conunercial  and  recreational  fishermen 
and  industries  dependent  on  the  ocean 
fisheries.  The  RIR/IRFA  esHmates  that 
losses  in  revenue  in  1982  compared  to 

1981  for  the  areas  covered  by  approved 
parts  of  this  amendment  will  be 
$1,754,000  to  the  Oregon  trollers  and 
$1,520,000  to  the  Washington  trollers. 
Estimated  losses  from  reduced 
recreational  fishing  wall  be  $4,390,000  in 
Oregon  and  $3,180,000  in  Washington. 
No  incremental  losses  to  the  ocean 
recreational  fishery  off  California  are 
expected  since  the  regulations  for  that 
area  are  essentially  identical  to  those 
for  1981.  Appendix  E.  pages  5-10.  to  the 

1982  FMP  amendment  describes  the 
procedures  used,  and  the  assumptions 
made,  to  estimate  these  values. 

The  RIR/IRFA  acknowledges  but  does 
not  quantify  gains  that  will  result  from 
increased  harvests  by  fishermen  fishing 
inshore  waters,  particularly  treaty 
Indian  fishermen,  as  a  result  of  the  1982 
regulations.  It  also  does  not  attempt  to 
quantify  the  benefits  that  will  accrue  to 
all  of  the  fisheries  including  the  ocean 
fisheries  in  future  salmon  cycles,  ss  a 
result  of  increased  spawning 
escapement  over  what  would  have 
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occurred  if  the  ocean  fisheries  were 
allowed  to  harvest  more  salmon  in  1982. 
Long-run  benefits,  resulting  from 
maintenance  and  enhancement  of  the 
salmon  runs  are  believed  to  more  than 
offset  the  short-term  adverse  impacts  of 
more  restrictive  regulations;  that  is  why 
the  Council  placed  first  priority  on 
meeting  spawning  escapement  goals. 

The  final  supplement  to  the 
environmental  impact  statement  (SEIS) 
foe  this  action,  which  supplements  the 
original  environmental  impact  statement 
and  previous  supplements  prepared  for 
the  FMP.  is  on  file  with  the 
Environmental  Protection  Agency.  A 
notice  of  availability  of  this  SEIS  was 
published  on  April  30, 1982. 

These  regidations  to  implement  the 
FMP,  as  amended,  do  not  entail  any 
Federal  collection  of  information  for 
purposes  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq. 

List  of  Subjects  in  50  CFR  Part  661 

Fish.  Fisheries,  Fishing,  Indians. 
Dated:  May  14. 1962. 
Williani  H.  Stevenson, 

Deputy  Assistant  Administrator,  National 
Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  Part  661  is  revised  to 
read  as  follows: 

1.  The  authority  citation  for  Part  661 
reads  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  Part  661  is  revised  to  read  as 
follows: 

PART  661— OCEAN  SALMON 
FISHERIES  OFF  THE  COASTS  OF 
CALIFORNIA,  OREGON,  AND 
WASHINGTON 

Subpart  A— G«neralMe8sures 

otnH 

661.1 
661.2 
661.3 
661.4 
661.5 
661.6 
661.7 
661.8 
661.9 


Purpose. 

Relation  to  other  laws. 

Definitions. 

[Reserved] 

Reporting  requirements. 

Preserved] 

General  restrictions. 

Facilitation  of  enforcement. 

Penalties. 


Subpart  B— Management  Measures 

661.20  Commercial  fishing. 

661.21  Recreational  fishing. 

661.22  Inseason  adjustments. 

661.23  Treaty  Indian  fishing. 

661.24  Experimental  fisheries. 

661.25  Scientific  research. 
Autkority:  16  U.S.C.  1801  et  seq. 

Subpart  A— General  Measures 

S  661.1    Purpose. 

The  purpose  of  this  part  is  to  provide 
for  the  management  of  the  salmon 


fisheries  off  the  coasts  of  Washington, 
Oregon,  and  California  in  the  Fishery 
Conservation  Zone  (the  FCZ,  also 
known  as  the  3-to-200  mile  zone)  over 
which  the  United  States  exercises 
exclusive  fishery  management  authority 
(i.e.,  the  Pacific  Fishery  Management 
Council's  Fishery  Management  Area). 
This  part  implements  the  Pacific 
Council's  Fishery  Management  Plan  for 
Commercial  and  Recreational  Salmon 
Fisheries  off  the  Coasts  of  Washington, 
Oregon,  and  California,  under  authority 
conferred  by  the  Magnuson  Fishery 
Conservation  and  Management  Act 

S661.2    Relation  to  Other  tows. 

(a)  This  part  does  not  apply  to  fishing 
for  pink  and  sockeye  salmon  conducted 
under  the  Convention  for  the  Protection, 
Preservation,  and  Extension  of  the' 
Sockeye  Salmon  Fishery  of  the  Fraser 
River  System,  as  amended  by  the  Pink 
Salmon  Protocol  in  U.S.  Convention 
Waters  between  48*  N.  latitude  and  the 
provisional  international  boundary 
between  the  United  States  and  Canada. 

(b)  This  part  recognizes  that  any  State 
law  which  pertains  to  vessels  registered 
under  the  laws  of  that  State  while  in  the 
Fishery  Management  Area,  and  which  is 
consistent  with  the  salmon  management 
plan,  including  any  State  landing  law, 
shall  continue  to  have  force  and  effect 
with  respect  to  fishing  activities 
addressed  herein. 

(c)  Any  person  fishing  subject  to  this 
part  shall  be  bound  by  the  international 
boundaries  of  the  management  subareas 


CLAVICLE  ARCH 


described  in  S  661.3,  notwithstanding 
any  dispute  or  negotiation  between  the 
United  States  and  any  neighboring 
country  regarding  their  respective 
jurisdictions,  un^  such  time  as  new 
boundaries  are  published  by  the  United 
States. 

S  661.3    Definitions. 
Authorized  Officer  means: 

(a)  Any  commissioned,  warrant,  or 
petty  officer  of  the  Coast  Guard: 

(b)  Any  special  agent  of  the  National 
Marine  Fisheries  Service  or  other  officer 
authorized  by  the  Secretary; 

(c)  Any  officer  designated  by  the  head 
of  any  Federal  or  State  agency  which 
has  entered  into  an  agreement  with  the 
Secretary  and  the  Secretary  of 
Transportation  to  enforce  die  provisions 
of  the  Magnuson  Act;  and 

(d)  Any  Coast  Guard  personnel 
accompanying  and  acting  under  the 
direction  of  any  person  described  in 
paragraph  (a)  of  this  defiiution. 

Commercial  fishing  means  fishing 
with  troll  fishing  gear  as  defined  in  this 
section,  or  fishing  for  the  purpose  of  sale 
or  barter  of  the  catch. 

Council  means  the  Pacific  Fishery 
Management  Council. 

Dressed,  head-off  length  of  salmon 
means  the  shortest  distance  between  the 
midpoint  of  the  clavicle  arch  (see 
illustration)  and  the  fork  of  the  tail, 
measured  along  the  lateral  line  while  the 
fish  is  lying  on  its  side,  without  resort  to 
any  force  or  mutilation  of  the  fish  other 
than  removal  of  the  head,  gills,  and 
entrails. 


FORK  OF  THE  TAIL 


•DRESSED  HEAD-OFF  LENGTH- 


^ 


Dressed,  head-off  salmon  means 
salmon  that  have  been  beheaded,  gilled, 
and  gutted  without  further  separation  of 


vertebrae,  and  are  either  being  prepared 
for  on-board  freezing,  or  are  frozen  and 
will  remain  frozen  until  landed. 
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Fishery  Management  Area  means  the 
fishery  conservation  zone  (FCZ)  off  the 
coasts  of  Washington,  Oregon,  and 
California  between  3  and  200  niiles 
offshore,  and  bounded  on  the  north  by 
the  Provisional  International  Boundary 
between  the  U.S.  and  Cetnada,  and 
bounded  on  the  south  by  the 
International  Boundary  between  the 
U.S.  and  Mexico.  The  inner  boundary  of 
the  Fishery  Management  Area  is  a  line 
coterminous  with  the  seaward 
boundaries  of  the  States  of  Washington, 
Oregon,  and  California  (the  "3-mile 
limit").  The  outer  boundary  of  the 
Fishery  Management  Area  is  a  line 
drawn  in  such  a  manner  that  each  point 
on  it  is  200  nautical  miles  from  the 
baseline  from  which  the  territorial  sea  is 
measured,  or  is  a  provisional  or 
permanent  international  boundary 
between  the  United  States  and  Canada 
or  Mexico. 

Fishing  means: 

(a)  The  catching,  taking,  or  harvesting 
of  fish; 

(b)  The  attempted  catching,  taking,  or 
harvesting  of  fish; 

(c)  Any  other  activity  which  can 
reasonably  be  expected  to  result  in  the 
catching,  taking,  or  harvesting  of  fish;  or 

(d)  Any  operations  at  sea  in  support 
of,  or  in  preparation  for,  any  activity 
described  in  paragraph  (a)  through  (c)  of 
this  definition. 

Fishing  vessel  means  any  boat,  ship, 
or  other  craft  which  is  used  for, 
equipped  to  be  used  for,  or  of  a  type  that 
is  normally  used  for  fishing. 

Freezer  trolling  vessel  means  a  fishing 
vessel,  equipped  with  troll  fishing  gear, 
which  has  a  present  capabihty  for  (a) 
on-board  fi-eezing  of  the  catch,  and  (b) 
storage  of  the  fish  in  a  frozen  condition 
until  they  are  landed. 

Land  or  landing  means  to  begin 
offloading  fish,  to  arrive  in  port  with  the 
intention  of  offloading  fish,  or  to  cause 
fish  to  be  offloaded. 

Magnuson  Act  means  the  Magnuson 
Fishery  Conservation  and  Management 
Act,  16  U.S.C.  1801  et  seq. 

Recreational  fishing  means  fishing 
with  recreational  fishing  gear  as  defined 
in  this  section  and  not  for  the  purpose  of 
sale  or  barter. 

Recreational  fishing  gear  means 
conventional  angling  tackle  consisting  of 
a  rod,  reel,  line,  and  hooks  with  bait  or 
lure  attached. 

Regional  Director  means  the 
Northwest  Regional  Director,  National 
Marine  Fisheries  Service  (7600  Sand 
Point  Way,  N.E.,  BIN  C15700,  Seattle. 
Washington  98115]  or  his  designee. 

Salmon  means  any  anadromous 
species  of  the  family  Salmonidae  and 
genua  Oncorhynchus,  commonly  known 


as  Pacific  salmon,  including  but  not 
limited  to: 

Chinook  [king]  Bahaon^-Oncorhynchus 

tshawytscha 
Coho  (silver)  iahaon— Oncorhynchus 

kisutch 
Pink  (humpback)  salmon — 

Oncorhynchus  gorbuscha 
Chum  (dog)  salmon — Oncorhynchus 

keta 
Sockeye  (red)  sahnoD— Oncorhynchus 

nerka 

Secretary  means  the  Secretary  of 
Commerce,  or  a  designee. 

Single,  barbless  hook  means  a  hook 
with  a  single  shank  and  point,  with  no 
secondary  point  or  barb  ciirving  or 
projecting  in  any  other  direction.  Hooks 
manufactured  with  barbs  can  be  made 
"barbless"  by  forcing  the  point  of  the 
barb  flat  against  the  main  part  of  the 
point. 

Subarea  means  one  of  the  six  salmon 
management  subdivisions  of  the  Fishery 
Management  Area,  as  follows: 

(a)  Subarea  A: 

(ij  Northeastern  boundary — that  part 
of  a  line  connecting  the  light  on  Tatoosh 
Island,  Washington,  with  the  light  on 
Bonilla  Point  on  Vancouver  Island, 
British  Columbia,  southerly  of  the 
International  Boundary  between  the 
U.S.  and  Canada  (at  48°29'37"  N. 
latitude.  124*43'33"  W.  longitude),  and 
northerly  of  the  point  where  that  line 
intersects  with  the  boundary  of  the  U.S. 
territorial  sea. 

(2)  Northern  and  northwestern 
boundary  is  a  line  *  coimecting  the 
following  coordinates: 

48'29'37.19"  N.  lat.  124'43'33.19"  W. 

long.; 
48'30'11"  N.  lat..  124'47'13"  W.  long.; 
48'30'22"  N.  lat.  124°50'21"  W.  long.; 
48*30'14"  N.  laL.  124°52'52"  W.  long.; 
48°29'57"  N.  lat,  124'59'14"  W.  long.; 
48''29'44"  N.  lat.  125'00'06"  W.  long.; 
48*28'09"  N.  lat.  125°05'47"  W.  long.; 
48°27'10"  N.  lat.  125°08'25"  W.  long.; 
48'26'47"  N.  lat.  125°09'12"  W.  long.; 
48*20'16"  N.  lat.  125'22'48"  W.  long.; 
48*18'22"  N.  lat,  125*29'58"  W.  long.; 
48°11'05"  N.  lat,  125*53'48"  W.  long.; 
47'49'15"  N.  lat.,  126°40'57"  W.  long.; 
47'36'47"  N.  lat,  127*11'58"  W.  long.; 
47°22'00"  N.  lat,  127*41'23"  W.  long.; 
46*42'05"  N.  lat.  128*51'56"  W.  long.; 
46*31'47"  N.  lat..  129''07'39"  W.  long. 

(3)  Southern  boundary:  a  line 
extended  due  west  from  Leadbetter 
Point  Washington,  at  46°38'10"  N. 
latitude. 

(b)  Subarea  B: 


'The  line  joining  theie  coordinatei  ii  the 
provisional  interna ticnal  boundary  of  the  U.S.  FCZ 
at  (howrn  ■•  N0AA/N08  Chart!  *U480  and 
#18002. 


(1)  Northern  boundary:  a  line 
extended  due  west  from  Leadbetter 
Point  Washington,  at  46°38'10"  N. 
latitude. 

(2)  Southern  boundary:  a  line 
extended  due  west  from  Cape  Falcon, 
Oregon,  at  45'46'00"  N.  latitude. 

(c)  Subarea  C: 

(1)  Northern  boundary:  a  line 
extended  due  west  from  Cape  Falcon, 
Oregon,  at  45'46'ao"  N.  latitude. 

(2)  Southern  boundary:  a  line 
extended  due  west  from  Cape  Blanco, 
Oregon,  at  42°50'20"  N.  latitude. 

(d)  Subarea  D: 

(1)  Northern  boundary:  a  line 
extended  due  west  from  Cape  Blanco. 
Oregon,  at  42''50'20"  N.  latitude. 

(2)  Southern  boundary:  a  line 
extended  due  west  fix>m  the  Oregon- 
California  border  at  42°00'00"  N. 
latitude. 

(e)  Subarea  E: 

(1)  Northern  boundary:  a  line 
extended  due  west  from  the  California- 
Oregon  border  at  42*00'00"  N.  latihide. 

(2)  Southern  boundary:  a  line 
extended  due  west  from  Cape  Vizcaino, 
California,  at  39°43'30"  N.  latihide. 

(f)  Subarea  F: 

(1)  Northern  boundary:  a  line 
extended  due  west  from  Cape  Vizcaino, 
California,  at  39°43'30"  N.  latitude. 

(2)  Southern  boundary:  The  United 
States-Mexico  International  Boundary, 
which  is  a  line  connecting  the  following 
coordinates: 

32*35'22"  N.  lat,  117'27'49"  W.  long.; 
32''37'37"  N.  lat.,  Iir49'31"  W.  long.; 
31°07'58"  N.  lat.  118*36'18"  W.  long.; 
30*32'31"  N.-lat.  121*51'58"  W.  long. 

Total  length  of  salmon  means  the 
shortest  distance  between  the  tip  of  the 
snout  or  jaw  [whichever  extends 
furthest  while  the  mouth  is  closed)  and 
the  tip  of  the  longest  lobe  of  the  tail, 
without  resort  to  any  force  or  mutilation 
of  the  salmon  other  than  fanning  or 
swinging  the  tail. 

Troll  fishing  gear  means  fishing  gear 
that  consists  of  one  or  more  lines  that 
drag  hooks  with  bait  or  lures  behind  a 
moving  fishing  vessel,  and  which  lines 
are  affixed  to  the  vessel  and  are  not 
disengaged  from  the  vessel  at  any  time 
during  the  fishing  operation. 

9661.4    [Reserved] 

9  661.5    Reporting  requtremente. 

This  part  recognizes  that  catch  and 
effort  data  necessary  for  implementation 
of  this  Fishery  Management  Plan  is 
collected  by  the  States  of  Washington, 
Oregon,  and  California  under  existing 
State  data-collection  provisions.  No 
additional  catch  reports  will  be  required 
of  fishermen  or  processors  as  long  as  the 
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data-coUection  and  reporting  systems 
operated  by  State  agencies  continue  to 
provide  the  Secretary  with  statiBtical 
information  adequate  for  management 

{611.6    [Reswved] 

§661.7    General  restriction*. 

Except  as  otherwise  provided  by  or 
pursuant  to  this  part,  the  following 
restrictions  apply  to  all  salmon  fishing 
in  all  subareas  of  the  Fishery 
Management  Area: 

(a)  No  person  shall  use  nets  to  fish  for 
salmon  in  the  Fishery  Management 
Area,  except  that  a  hand-held  net  may 
be  used  to  bring  hooked  salmon  on 
board  a  vessel. 

(b)  No  person  shall  fish  for  or  t^ike 
and  retain  any  species  of  salmon: 

(1)  During  closed  seasons  or  in  closed 
areas; 

(2)  Once  any  catch  limit  is  attained; 

(3)  By  means  of  gear  or  methods  other 
than  recreational  fishing  gear  or  troll 
fishing  gear,  or 

(4]  In  violation  of  any  field  order 
issued  under  S  661.22. 

(c)  No  person  shall  take  and  retain  or 
possess  aboard  a  fishing  vessel  any 
species  of  salmon  which  is  less  than  the 
applicable  minimiun  total  length 
specified  in  S9  661.20(c).  661.21(c), 
661.23(a).  or  661.23(b)(4). 

(d)  No  person  aboard  a  fishing  vessel 
shall  possess  a  salmon,  for  which  a 
minimum  total  length  is  set  by  this  part, 
in  such  a  condition  that  its  minimnin 
total  length  is  extended,  or  cannot  be 
determined,  except  that  "dressed, 
headoff  salmon"  may  be  possessed 
aboard  a  "freezer  trolling  vessel" 
(unless  the  adipose  fin  of  such  salmoi^ 
has  been  removed — see  paragraph  (f)  of 
this  section). 

(e)  No  person  shall  fail  to  return  to  the 
water  immediately  and  with  the  least 
possible  injury  any  salmon  the  retention 
of  which  is  prohibited  by  this  part. 

(f)  No  person  shall  remove  the  head  of 
any  salmon  caught  in  the  Fishery 
Management  Area,  nor  possess  a 
salmon  with  the  head  removed,  if  that 
salmon  has  been  marked  by  removal  of 
the  adipose  fin  to  indicate  that  a  coded 
wire  tag  has  been  implanted  in  the  head 
of  the  fish. 

(g)  No  person  shall  possess,  have 
custody  or  control  of,  ship,  transport, 
offer  for  sale,  sell,  purchase,  import 
export  or  land,  any  species  of  salmon  or 
salmon  part  which  was  Aken  and 
retained  in  violation  of  the  Magnuson 
Act  this  part  or  any  regulation  issued 
under  the  Magnuson  Act 

{611.6    FacMtallon  of  enfofcement 

(a)  No  person  shall: 
(1)  Refuse  to  permit  €m  Authorized 
Officer  to  board  a  fishing  vessel  subject 


to  such  person's  control  for  purposes  of 
conducting  any  search  or  inspection  in 
connection  with  the  enforcement  of  the 
Magnuson  Act  this  part,  or  any  other 
regulation  issued  under  the  Magnuson 
Act 

(2)  Forcibly  assault  resist  oppose, 
impede,  initimidate.  or  interfere  with 
any  Authorized  Officer  in  the  conduct  of 
any  search  or  inspection  described  in 
paragraph  (a)(1)  of  this  section; 

(3)  Resist  a  lawful  arrest  for  any  act 
prohibited  by  this  part  or 

(4)  Interfere  with,  delay,  or  prevent 
by  any  means,  the  apprehension  or 
arrest  of  another  person  knowing  that 
such  other  person  has  conunitted  any 
act  prohibited  by  this  part 

(b)  General.  Each  person  aboard  a 
fishing  vessel  subject  to  this  part  shall 
immediately  comply  with  instructions 
issued  by  an  Authorized  Officer  to 
facilitate  safe  boarding  and  inspection 
of  the  vessel,  its  gear,  equipment  and 
catch  for  purposes  of  enforcing  the 
Magnuson  Act  and  this  part 

(c)  Signals.  Upon  being  approached  by 
U.S.  Coast  Guard  cutter  or  aircraft  or 
other  vessel  or  aircraft  authorized  to 
enforce  the  Magnuson  Act  the  operator 
of  the  fishing  vessel  shall  be  alert  for 
signals  conveying  enforcement 
instructions.  The  VHF-4=M 
radiotelephone  is  the  normal  method  of 
communicating  between  vessels.  Listen 
to  VHF-FM  channel  16  (emergency 
channel]  for  instructions  to  shift  to 
another  VHF-FM  channel  and  receive 
boarding  instructions.  Visual  methods  or 
loudhailer  may  be  used  if  the  radio  does 
not  work.  The  following  signals, 
extracted  from  U.S.  Hydrographic  Office 
pubhcation  H.0. 102  International  Code 
of  Signals,  may  be  communicated  by 
flashing  light  or  signal  flags: 

(1)  "L,"  meaning  "You  should  stop 
your  vessel  instantly." 

(2)  "SQ3."  lAeaning  "you  should  stop 
or  heave  to;  I  am  going  to  board  you." 

(3)  "AA  AA  AA  etc.."  meaning  "Call 
for  unknown  station  or  general  call." 
The  operator  shoiild  respond  by 
identifying  his  vessel  by  radio,  visual 
signals  or  illuminating  die  vessel  name 
or  number. 

(4)  "RY-CY."  meaning  "You  should 
proceed  at  slow  speed  A  boat  is  coming 
to  you." 

(d)  Boarding.  The  operator  of  a  vessel 
signaled  to  stop  or  heave  to  for  boarding 
shall: 

(1)  Stop  immediately  and  lay  to  or 
maneuver  in  such  a  way  as  to  permit  the 
boarding  party  to  come  aboard;  and 

(2)  Take  such  other  actions  as 
necessary  to  ensure  the  safety  of  the 
boarding  party. 


{661.6    PwMMee. 

Any  person  or  fishing  vessel  found  to 
be  in  violation  of  this  part  will  be 
subject  to  the  civil  and  criminal  penalty 
provisions  and  forfeiture  provisions 
prescribed  in  the  Magnuson  Act 

Subpart  B— Management  Meaiures 

{661.20    CommercW  fWikto. 

(a)  Open  seasons  and  areas.  The 
Fishery  Management  Area  is  closed  to  ^ 

commercial  salmon  fishing  except  as 
opened  by  this  part  or  superseding 
regulations.  All  open  fishing  periods 
begin  at  0001  hours  and  end  at  2400 
hours  local  time  on  the  dates  specified 
herein.  Applicable  quotas  are  specified 
in  {  661.22(a)(1). 

(1)  Sabarea  A  (U.S.-Canada  border  to 
Leadbetter  Point  Washington): 

(i)  The  season  for  all  salmon  species, 
except  coho,  begins  on  May  1  and  ends 
on  May  31;  during  this  season,  only  the 
gear  specified  in  {  661.20(b)(2)  may  be 
used. 

(ii)  The  season  for  all  salmon  species, 
including  coho.  begins  on  July  15  and 
ends  when  the  commercial  coho  quota  is 
reached. 

(2)  Subarea  B  (Leadbetter  Point 
Washington,  to  Cape  Falcon,  Oregon): 

(i)  The  season  for  all  salmon  spedea, 
except  coho,  begins  on  May  1  and  ends 
on  May  31;  during  this  season,  only  the 
gear  specified  in  {  661.20(b)(2)  may  be 
used. 

(ii)  Hie  season  for  all  salmon  species, 
including  coha  begins  on  July  1  and 
ends  when  the  commercial  coho  quota  is 
reached. 

(3)  Subarea  C  (Cape  Falcon,  Oregrai. 
to  Cape  Blanco,  Oregon): 

(i)  The  season  for  all  salmon  species, 
except  coho.  begins  on  May  1  and  ends 
on  May  31;  during  this  season,  only  the 
gear  specified  in  {  661.20(b)(2)  may  be 
used. 

(ii)  The  season  for  all  salmon  species, 
except  coho,  reopens  on  June  1  and  ends 
on  June  15;  during  this  season,  only  the 
gear  specified  in  1 661.20(bK3)  may  be 
used. 

(iii)  The  season  for  all  salmon  species, 
including  coho,  begins  on  July  1  and 
ends  when  the  commercial  coho  quota  is 
reached. 

(iv)  The  season  for  all  salmon  species, 
except  coho,  continues  from  the  date  the 
commercial  coho  quota  is  reached  and 
ends  on  October  31;  during  this  season, 
only  the  gear  specified  hi  {  e61.20(b)(3) 
may  be  used  before  September  6,  and 
only  the  gear  specified  in  {  661 .20(b)(2) 
may  be  used  after  September  5. 

(4)  Subarea  D  (Cape  Blanco,  Oregon, 
to  the  Oregon-California  border): 
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(i)  The  season  for  all  salmon  species, 
except  coho,  begins  on  May  1  and  ends 
on  May  31;  during  this  season,  only  the 
gear  specified  in  S  661.20(b)(2)  may  be 
used. 

(ii)  The  season  for  all  salmon  species, 
including  coho,  begins  on  July  1  and 
ends  on  September  8  or  when  the 
commercial  coho  quota  is  reached, 
whichever  occurs  first 

(iii)  In  that  part  of  Subarea  D  between 
Cape  Blanco  and  Cape  Sebastian  (at 
41*19'26"  N.  latitude),  the  season  for  all 
salmon  species,  exept  coho,  continues 
bom  the  date  the  commercial  coho 
quota  is  reached  and  ends  on  September 
8;  during  this  season,  only  the  gear 
specified,  in  5  661.20(b)(3)  may  be  used. 

(iv)  The  season  for  all  salmon  species, 
except  coho,  begins  on  September  9  and 
ends  on  October  31. 

(5)  Subarea  E  (Oregon-California 
border  to  Cape  Vizcaino,  California): 

(i)  The  season  for  all  salmon  species, 
except  coho,  begins  on  May  1  and  ends 
on  May  15:  during  this  season,  only  the 
gear  specified  in  S  661.20(b)(2)  may  be 
used. 

(ii)  The  season  for  all  salmon  species, 
including  coho,  begins  on  May  16  and 
ends  on  May  31. 

(iii)  The  season  for  all  salmon  species, 
including  coho.  begins  on  July  16  and 
ends  on  September  30. 

(6)  Subarea  F  (Cape  Vizcaino, 
California,  to  U.S.-Mexico  border): 

(i)  The  season  for  all  salmon  species, 
except  coho,  begins  on  May  1  and  ends 
on  May  15;  during  this  season,  only  the 
gear  specified  in  S  661.20(b)(2)  may  be 
used. 

(ii)  The  season  for  all  salmon  species, 
including  coho,  begins  on  May  16  and 
ends  on  May  31. 

(iii)  The  season  for  all  salmon  species, 
including  coho,  begins  on  July  1  and 
ends  on  September  30. 

(b)  Gear  restrictions.  (1)  No  person 
shall  engage  in  commercial  saljnon 
fishing  using  other  than  troll  fishing  gear 
(as  defined  in  $  661.3)  in  the  Fishery 
Management  Area:  however,  in 
subareas  E  and  F  troll  fishing  gear  need 
not  be  affixed  to  the  fishing  vessel  as 
specified  in  S  661.3. 

(2)  No  person  shall  engage  in 
commercial  salmon  fishing  in  the 
Fishery  Management  Area  using  other 
than  single  barbless  hooks  as  defined  in 
9  661.3:  or  bait  hooks  with  whole  natural 
bait  attached  as  the  primary  bait:  or 
hooks  on  artificial  salmon  plugs  not  less 
than  five  (5)  inches  long  in  the  following 
areas  during  the  following  periods: 


D_ 
E.. 


May  1-41  and  iMr  Sepl  5  durtng  lOMon  ^wd- 

lad  m  1 8ei.20(aM3M)v). 
Mwl-11. 
MiV  1-15. 
ttel-IS. 


Gear  commonly  known  as  "spoons." 
"wobblers,"  "dodgers,"  and  flexible 
plastic  lures,  are  not  considered 
artificial  salmon  plugs,  and  must  be 
equipped  with  barbless  hooks  during  the 
seasons  described  above. 

(3)  No  person  shall  engage  in 
commercial  salmon  fishing  using  other 
than  hooks  with  whole  natural  bait  or 
salmon  plugs  not  less  than  five  (5) 
inches  long  from  June  1  to  June  15  in 
subarea  C,  from  the  date  the  commercial 
coho  quota  is  reached  to  September  5  in 
subarea  C.  or  from  the  date  the 
commercial  coho  quota  is  reached  to 
September  8  in  that  part  of  subarea  D 
between  Cape  Blanco  and  Cape 
Sebastian.  Gear  commonly  known  as 
"spoons,"  "wobblers,"  "dodgers."  and 
flexible  plastic  lures,  are  not  considered 
salmon  plugs  and  are  prohibited  during 
the  times  specified  in  this  S  661.20(b)(3). 

(c)  Length  restrictions.  Minimum  total 
lengths  of  salmon  and  minimum  dressed, 
head-off  lengths  of  salmon  are  as 
follows: 
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(d)  Steelhead.  No  person  engaged  in 
commercial  salmon  fishing  shall  take  and 
retain,  or  possess  any  steelhead  [Salmo 
gairdneri)  within  the  Fishery 
Management  Area. 

(e)  Restriction  on  use  of  commercial 
troll  fishing  gear  for  recreational 
fishing.  No  person  while  on  a  fishing 
vessel  with  troll  fishing  gear  on  board 
shall  use  any  part  of  that  troll  fishing 
gear  to  engage  in  recreational  fishing  for 
salmon. 

9661.21    Recreational  fishing. 

(a)  Open  seasons  and  areas.  The 
Fishery  Management  Area  is  closed  to 
recreational  salmon  fishing  except  as 
opened  by  this  part  or  by  superseding 
regulations.  All  seasons  begin  at  0001 
hours  and  end  at  2400  hours  local  time 


on  the  dates  specified  herein.  Applicable 
quotas  are  specified  In  9  661.22(a)(1). 

(1)  Subarea  A  (U.S.-Canada  border  to 
Leadbetter  Point.  Washington): 

(i)  The  season  for  all  salmon  species, 
except  coho,  begins  on  May  29  and  ends 
on  June  11. 

(ii)  The  season  for  all  salmon  species, 
including  coho,  begins  on  June  12  and 
ends  when  the  recreational  coho  quota 
is  reached 

(2)  Subarea  B  (Leadbetter  Point. 
Washington,  to  Cape  Falcon.  Oregon): 
The  season  for  all  salmon  species, 
including  coho.  begins  on  June  12  and 
ends  when  the  recreational  coho  quota 
is  reached. 

(3)  Subarea  C  (Cape  Falcon,  Oregon, 
to  Cape  Blanco,  Oregon):  The  season  for 
all  salmon  species,  including  coho, 
begins  on  June  12  and  ends  when  the 
recreational  coho  quota  is  reached. 

(4)  Subarea  D  (Cape  Blanco,  Oregon, 
to  the  Oregon-California  border): 

(i)  The  season  for  all  salmon  species, 
including  coho,  begins  on  May  29  and 
ends  when  the  recreational  coho  quota 
is  reached. 

(ii)  The  season  for  all  salmon,  except 
coho,  continues  from  the  date  the 
recreational  coho  quota  is  reached  and 
ends  on  October  31. 

(5)  Subareas  E  and  F  (California):  The 
season  for  all  salmon  species,  including 
coho,  begins  on  February  13  and  ends  on 
November  14. 

(b)  Gear  restrictions.  (1)  No  person 
shall  engage  in  recreational  salmon 
fishing  in  the  Fishery  Management  Area 
using  other  than  recreational  fishing 
gear  (as  defined  in  9  661.3),  to  which 
may  be  attached  not  more  than  one 
artificial  lure  or  natural  bait,  with  no 
more  than  four  single  or  multiple  hooks. 

(2)  No  person  shall  use  more  than  one 
rod  and  line  for  recreational  salmon 
fishing  in  subareas  A,  B,  C,  and  D; 
however,  there  is  no  limit  to  the  number 
of  rods  and/or  lines  used  for 
recreational  salmon  fishing  in  subareas 
EandF. 

(3)  No  person  engaged  in  recreational 
fishing  for  salmon  in  subareas  E  and  F 
may  use  weights  of  more  than  four  (4) 
pounds  attached  Erectly  to  the  line. 

(4)  Recreational  fishing  gear  (as 
defined  in  9  661.3)  must  be  held  by  hand 
by  the  angler  while  the  angler  is  playing 
a  hooked  fish  and  reducing  it  to 
possession. 

(c)  Length  restrictions.  Minimum  total 
lengths  of  salmon  are  as  follows: 
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I^AiNiMUM  Total  Lengths  (Inches) 
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Coho 
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salmon 

A  an!  B 
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•22 
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■Nona 
•22 

Nona. 

r^n^i  p 

Nona. 

E  and  F ^.. 

None. 

■  In  Subsraas  C  and  D.  racraational  anglan  must  ralain 
Iha  firsi  Mio  salmon  laken. 

'  Except  th^  ana  chaiook  or  ooto  aalmon  par  day  may  ba 
less  man  22  inches  but  not  leas  ttian  20  inches. 

(d)  Daily  bag  limits.  No  person  shall 
fish  for,  or  take  and  retain,  or  possess 
more  than  two  salmon  per  day  while 
recreationally  salmon  Hshing  in  the 
Fishery  Management  Area.  In  subareas 
C  and  D,  the  flrst  two  salmon  taken 
must  be  retained. 

S  661.22    Inseason  adjustments. 

(a)  Automatic  season  closures  based 
on  quotas.  (1)  Salmon  harvest  quotas  are 
88  followi 


li 


Coho  Quotas 
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CoflWTwriol 
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'  114.000 
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■Theee  are  quotas  subjed  to  adjustments  based  on 
inseason  evaluations  ot  pnvat»4iatche>y  conlnbutions  to  the 
henests  or  catches,  to  be  made  mitwn  75%  o<  any  commer- 
cial or  racreetionel  quotas  raachad.  See  f  661 .22(b) 

•Coho  sanon  caught  in  sutisreas  E  and  F  wM  count 
towards  the  cotw  quots  established  tor  subersas  C  and  0, 
but  H  ttwae  quotas  are  reached,  only  subaraas  C  and  0  »■ 


(2)  When  a  quota  for  the  commercial 
or  the  recreational  fishery,  or  both,  in 
any  subarea  or  subareas  of  the  Fishery 
Management  Area  is  projected  by  the 
Regional  Oirectdr  to  be  reached  on  or  by 
a  certain  date,  the  Secretary  shall,  by 
publishing  a  field  order  in  the  Federal 
Register,  close  the  commercial  or 
recreational  fishery,  or  both,  as  of  the 
date  the  quota  will  be  reached  in  that 
subarea  or  subareas. 

(b)  Adjustment  of  quotas.  (1)  The 
estimated  contributions  of  private 
hatchery  coho  to  the  quotas  for  subareas 
B,  C,  and  D  are: 


SubareeB 

Subareas 
CandD 

Oynm-^ 

10.000 
fl.OOO 

130,000 

Recreational 

33.000 

When  75%  of  any  coho  quota  specified 
in  §  661.22(a)(l]  for  subareas  B,  C.  or  D 
is  reached,  the  Regional  Director  will 
review  the  estimated  contributions  of 
private  hatchery  coho,  taking  into 
account  coded-wire  tag  data  gathered 
during  the  season.  If  the  contribution  of 
private  hatchery  coho  varies  &om  the 
preseason  estimates,  the  Secretary  will 
modify  the  coho  quotas  for  subareas  B, 


C,  and  D  accordingly  by  publishing  a 
field  order  in  the  Federal  Register. 

(2)  On  or  beftJre  the  time  Aat  75%  of 
the  commercial  coho  quota  specified  in 
S  661.22(a)(1)  for  subareas  C  and  D  is 
reached,  the  Regional  Director  Will 
estimate  the  number  of  coho  salmon  that 
will  be  hooked  and  released  during  the 
open  seasons  specified  in 
S§  661.20(a)(3)(iv)  and  (a)(4)(iii)  and  (iv). 
and  the  Secretary  will  reduce  the 
commercial  coho  quota  for  subareas  C 
andrD  accordingly  by  publishing  a  field 
order  in  the  Federal  Register. 

(c)  Availability  of  Data.  The  Regional 
Director  will  compile  in  aggregate  form 
all  data  and  other  information  relevant 
to  the  actions  described  in  this  section 
and  shall  make  thenx  available  for 
public  review  during  normal  office  hours 
at  the  Northwest  Regional  Office, 
National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  N.E.,  Seattle. 
Washington  98115. 

(d)  Effective  dates.  (1)  Any  field  order 
issued  under  this  section  is  effective  on 
the  date  specified  in  the  field  order  or  on 
the  date  the  field  order  is  filed  for  pubUc 
inspection  with  the  Office  of  the  Federal 
Register,  whichever  is  later. 

(2)  Any  field  order  issued  under  this 
section  will  remain  in  effect  until  the 
expiration  date  stated  in  the  order,  or 
until  rescinded  or  superseded;  Provided, 
That,  no  such  field  order  has  any  effect 
beyond  the  end  of  the  calendar  year  in 
which  issued,  at  which  time  provisions 
of  this  part  that  were  superseded  by 
such  field  order  again  become  effective 
until  subsequently  modified  or 
superseded. 

(e)  Nothing  contained  in  this  part 
limits  the  authority  of  the  Secretary  to 
issue  emergency  regulations  under 
section  305(e)  of  the  Magnuson  Act,  if 
the  Secretary  determines  that  an 
emergency  involving  the  salmon 
resource  exists.  Such  emergency 
regulations  are  effective  upon  filing  for 
public  inspection  with  the  Office  of  the 
Federal  Register. 

$661.23    Treaty  Indian  fIsMng. 

(a)  Makab  Tribe.  Persons  authorized 
by  the  Makah  Tribe  to  exercise  fishing 
rights  under  the  Treaty  with  the  Makah 
may  fish  for  aU  salmon  species  only  in 
ocean  areas  where  that  Tribe  is  entitled 
by  Federal  judicial  determination  to 
exercise  its  treaty  fishing  rights, 
including  that  portion  of  subarea  A 
north  of  48°O7'30"  N.  latitude  (Sand 
Point]  from  0001  hours  on  May  1  to  2400 
hours  on  October  31.  Minimum  size 
limits  are  24  inches  for  chinook  salmon 
and  16  inches  for  coho  salmon. 

(b)  Quileute,  Hob,  and  Quinault 
Tribes. — (1)  Quileute  and  Hob.  Persons 
authorized  by  the  Quileute  and  Hoh 


Tribes  to  exercise  fishing  rights  under 
the  Treaty  of  Olympia  may  fish  for  all 
salmon  species  only  in  ocean  areas 
where  those  Tribes  are  entitled  by 
Federal  judicial  determination  to 
exercise  their  treaty  fishing  rights, 
including  that  portion  of  subarea  A 
south  of  48*or36"  H.  latitude  (Sand 
Point)  and  north  of  4r31'42"  N.  latitude 
(mouth  of  Queets  River),  from  0001 
hours  on  May  1  to  2400  hours  on 
September  7. 

(2)  Quinault  Tribe.  Persons  authorized 
by  Ae  Quinault  Tribe  to  exercise  fishing 
rights  under  the  Treaty  of  Olympia  may 
fish  for  all  salmon  species  ordy  in  ocean 
areas  where  that  Tribe  is  entitled  by 
Federal  judicial  determination  to 
exercise  its  treaty  fishing  rights, 
including  that  portion  of  subarea  A 
south  of  47'40'06"  N.  latitude 
(Destruction  Island)  and  north  46'53'03" 
N.  latitude  (Point  Chehalis).  from  0001 
hours  on  May  1  to  2400  hours  on 
September  7, 

(3)  Closed  areas.  Salmon  fishing,  by 
persons  specified  in  this  paragraph  (b), 
in  those  areas  of  the  FCZ  witUn  a  six- 
mile  radius  from  the  center  of  the 
midpoints  of  the  baselines  closing  the 
mouths  of  the  Queets  and  Hoh  Rivers  is 
prohibited  during  any  period  when 
subarea  A  is  closed  to  all  non-Indian 
salmon  fishing. 

(4)  Minimum  size  limits.  Minimum 
total  lengths  of  salmon  for  persons 
specified  in  this  paragraph  (b)  are 
chinook — 26  inches;  and  coho — 16 
inches. 

(c)  Exceptions.  Unless  otherwise 
specified  by  this  section,  persons 
specified  in  paragraphs  (a)  and  (b)  of 
this  section  are  subject  to  the  provisions 
of  this  part,  the  Magnuson  Act,  and  any 
other  regidations  issued  under  the 
Magnuson  Act,  except  that  the 
restrictions  contained  in  {  661.20  (b)(1), 
(d)  and  (e)  and  S  661.21  (b)  and  (d)  do 
not  apply. 

(d)  The  Secretary  will  give  due 
consideration  in  promulgating 
emergency  regulations  to  the  treaty 
fishing  ri^ts  of  Indian  tribes  with 
Federally  adjudicated  usual  and 
accustomed  fishing  grounds  in  the  area 
affected  by  such  regulations. 

§  661.24    Experimental  fistiertee* 

(a)  The  Pacific  Council  may 
recommend  to  the  Regional  Director  that 
experimental  fisheries  for  research 
purposes  be  allowed  in  the  Fishery 
Management  Area,  as  may  be  proposed 
by  the  Council,  the  Federal  Government, 
State  Governments,  and  treaty  Indian 
tribes  having  usual  and  accustomed 
fishing  grounds  in  the  Fishery 
Management  Area. 
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(b)  The  Regional  Director  shall  not 
allow  any  experimental  fishery 
recommended  by  the  Council  unless  he 
determines  that  the  purpose,  design,  and 
administration  of  the  experimental 
fishery  are  consistent  with  the  goals  and 
objectives  of  the  Council's  fishery 
management  plan,  the  national 
standards  (Section  301(a)  of  the 
Magnuson  Act],  and  other  applicable 
law. 

(c)  Each  vessel  participating  hi  any 
experimental  fishery  recommended  by 
the  Council  and  allowed  by  the  Regional 
Director  is  subject  to  all  provisions  of 
this  petrt,  except  those  portions 
necessarily  relating  to  the  purpose  and 


nature  of  the  experimental  fishery. 
These  exceptions  will  be  specified  in  a 
letter  issued  by  the  Regional  Director  to 
each  vessel  participating  in  the 
experimental  fishery  and  that  letter 
must  be  carried  aboard  each 
participating  vessel. 

S661.2S    Scientific rMaardt 

Nothing  in  this  part  is  intended  to 
inhibit  or  prevent  any  scientific  or 
oceanographic  research  in  the  fishery 
management  area  by  a  scientific 
research  vessel.  The  Regional  Director 
shall  acknowledge  any  notification  he 
might  receive  of  any  scientific  or 
oceanographic  research  with  respect  to 


salmon  being  conducted  by  a  scientific 
research  vessel,  by  issuing  to  the 
operator  or  master  of  that  vessel  a  letter 
of  acknowledgement,  containing 
information  on  the  purpose  and  scope 
(locations  and  schedules)  of  the 
activities.  The  Regional  Director  shall 
transmit  copies  of  such  letter  to  the 
Council,  and  to  State  and  Federal 
administrative  and  enforcement 
agencies,  to  ensure  that  all  concerned 
parties  are  aware  of  the  research 
activities. 

[FR  Doc.  82-13468  Filed  S-t4-«X;  4:26  pn| 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  nies  and 
regulations.  The  purpose  of  tf>ese  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  213  and  752 

Schedule  B  Appointment  Authority  for 
Professional  and  Administrative 
Career  Positions;  Correction 

Note. — ^This  document  originally  appeared 
in  the  Federal  Register  of  Monday,  May  17, 
1982.  It  is  reprinted  in  this  issue  to  meet 
requirements  for  publication  on  the  Tuesday/ 
Friday  schedule  assigned  to  the  OfBce  of 
Personnel  Management. 

AOENCV:  Office  of  Personnel 

Management. 

action:  Republication  of  proposed 

regulations;  correction. 

SUMMARY:  On  May  11, 1982,  (47  FR 
20264)  the  Office  of  Personnel 
Management  published  proposed 
regulations  to  amend  5  CFR  Parts  213 
and  752.  Because  the  proposal  as 
published  contained  invadvertent  errors, 
the  proposed  regtdations  are 
republished  in  their  entirety  with 
corrections. 

These  proposed  regulations  establish 
a  new  appointing  authority  which 
agencies  may  use  during  a  period  when 
the  Office  of  Personnel  Management 
does  not  have  a  register  of  eligibles  for 
use  in  filling  professional  and 
administrative  career  positions  subject 
to  the  decree  entered  on  November  19, 
1981,  by  the  United  States  District  Court 
for  the  District  of  Columbia  in  the  civil 
action  known  as  Luevano  v.  Devine  and 
numbered  as  No.  79-271.  This  new 
authority  is  apphcable  only  when 
agencies  must  utilize  external  recruiting 
and  hiring  procedures  to  fill  such 
positions.  The  proposed  regulations  also 
contain  an  amendment  to  extend 
adverse  action  protections  to 
individuals  appointed  under  the  new 
authority. 

date:  Comments  must  be  received  on  or 
before  June  16, 1982. 
ADDRESS:  Written  comments  may  be 
sent  to  Richard  B.  Post,  Associate 
Director  for  Staffing,  Office  of  Personnel 


Management  1900  E  Street  NW., 
Washington,  D.C.  20415,  or  delivered  to 
Room  6F08, 1900  E  Street  NW., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACR 
Part  213:  William  Bohling— (202)  632- 

6000. 
Part  752:  Cynthia  Reld— {202)  254-5517. 
SUPPLEMENTARY  INFORMATION:  On 
November  19, 1981.  the  United  States 
District  Court  for  the  District  of 
Columbia  entered  a  decree  in  the  dvil 
action  known  as  Luevano  v.  Devine  and 
numbered  as  No.  79-271.  Defendants  in 
that  lawsuit  included  the  Director  of  the 
United  States  Office  of  Personnel 
Management  (0PM)  and  the  heads  of  45 
other  Federal  departments,  agencies, 
and  establishments  in  the  Legislative 
and  Executive  Branches  of  the  United 
States  Government.  Pursuant  to  that 
decree,  OPM  must  eliminate  the  use  of 
the  Professional  and  Administrative 
Career  Examination  (PACE)  and 
registers  of  eligibles  derived  therefrom. 
At  the  present  time,  OPM  has  no 
equivalent  register  of  eligible  applicants 
for  entry-level  professional  and  career 
positions  and,  pending  further  notice, 
will  not  establish  such  a  register. 

Because  of  substantial  reductions  in 
Federal  governmental  operations  and 
spending,  most  agencies  will  not  engage 
in  significant  outside  hiring  for  the 
probable  life  of  the  decree.  Instead, 
agencies  generally  will  fill  many 
vacancies  that  arise  either  by  internal 
placement;  by  reinstatment  of 
individuals  with  career  status;  or  by 
interagency  transfer  to  accommodate 
Federal  employees  who  have  been 
displaced  by  reduction  in  force, 
abolition  of  function,  reogranization,  or 
some  other  agency  action  taken  either  to 
achieve  compliance  with  budgetary  or 
persoimel  ceiling  limitations  or  to 
accomplish  desirable  program  changes. 
In  filling  vacancies,  agencies  will  give 
precedence  to  individuals  with  priority 
placement  rights  and  will  make 
maximum  use  of  available  applicant 
sources  such  as  (a)  OPM  Displaced 
Employee  and  VIPP  lists  and  (b)  agency 
repromotion  and  reemployment  priority 
Usts. 

OPM  recognizes,  however,  that 
agencies  may  experience  vacancies  in 
positions  that  were  covered  by  the 
PACE  on  the  effective  date  of  the 
consent  decree  and  that  can  be  filled 
only  through  external  hiring  at  the  GS-5 
and  GS-7  entry  levels.  In  the  absence  of 


01^  registers  of  eligible  appUcants  for 
such  positions,  and  in  the  event  that 
agencies  need  to  make  external 
appointments  to  such  positions,  the 
agencies  must  have  a  special  authority 
to  do  so.  Thus,  OPM,  pusuant  to  its 
authority  under  Civil  Service  Rule  VI, 
has  determined  that  such  entry-level 
professional  and  administrative  career 
positions  at  the  GS-5  and  GS-7  grades 
,shoidd  be  excepted  from  the  competitive 
service  on  a  case-by-case,  position-by- 
position  basis  when  it  is  necessary  to  fill 
those  positions  through  external  hiring. 
Excepting  these  positions  from  the 
competitive  service  and  placing  them  in 
Schedide  B  is  appropriate  because, 
given  the  elimination  of  PACE  and  the 
unavailability  of  alternative  written 
tests  and  other  merit  selection 
procedures,  it  is  impracticable  to  bold 
competitive  examinations  for  the 
positions. 

The  Director  of  OPM  finds  that  on 
accoimt  of  the  urgent  needs  of  several 
agencies  to  effect  appointments  to 
positions  that  were  formerly  covered  by 
PACE,  good  cause  exists  for  setting  the 
comment  period  on  this  proposed 
tulemaldng  at  30  days. 

E.0. 12291,  Federal  Regulatioo 

OPM  has  determined  that  this  is  not  a 
major  rule  for  the  purposes  of  E.O. 
12291,  Federal  Regulation,  because  it 
will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  milhon  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatmy  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  pertains  solely  to  procedures 
for  appointment  of  employees  by 
Federal  agencies. 

List  of  Subjects 

5  CFR  Part  213 

Goverment  employees. 
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5  CFR  Part  752 

Administrative  practice  and 
procedures.  Government  employees. 

Office  of  Personnel  Management 
Donald  J.  Devine, 

Director. 

Accordingly,  OI^  proposes  to  amend 
Title  5,  Code  of  Federal  Regulations,  as 
follows: 

PART  213— EXCEPTED  SERVICE 

1.  5  CFR  213.3202  is  amended  by 
adding  paragraph  (1)  to  read  as  follows: 

§213.3202    Entire  Mecutlvecivlsarvica. 

(1)  Professional  and  administrative 
careeer  (PAC)  positions  at  the  GS-5  or 
GS-7  grade  level  which  are  subject  to 
the  decree  entered  on  November  19, 
1981,  by  the  United  States  District  Court 
for  the  District  of  Columbia  in  the  civil 
action  known  as  Luevano  v.  Devine  and 
numbered  as  No.  79-271,  and  which 
were  not  removed  from  coverage  of  the 
Professional  and  Administrative  Career 
Examination  (PACE)  prior  to  the 
effective  date  of  the  consent  decree. 
When  a  Federal  agency  needs  to  fill  a 
PAC  position  that  was  not  removed 
from  PACE  coverage  before  the  consent 
decree  became  effective,  and  when  no 
qualified  applicant  already  in  the 
competitive  service  is  available  for 
appointment  thereto,  and  the  agency  has 
made  maximum  use  of  priority 
placement  sources,  then  the  agency  may 
apply  to  OPM  for  authority  to  make  a 
new  appointment  under  this  paragraph. 
Such  appointments  shall  be  made 
pursuant  to  such  Schedule  B  authorities 
for  PAC  positions  as  shall  be  prescribed 
in  the  Federal  Personnel  Manual.  An 
incumbent  of  a  Schedule  B  PAC  position 
may  be  appointed  to  a  competitive 
position  upon  a  demonstration  by  the 
agency  that  the  employee  has  met 
qualifications  on  the  basis  of  either  an 
examination,  review  of  the  employee's 
performance,  or  such  other  means  as 
may  be  prescribed  for  such  position  by 
civil  service  laws,  rules,  and  regulations. 
Terms  of  service  under  this  appointment 
authority  shall  be  established  by  a 
delegation  agreement  to  be  executed  for 
each  position  excepted  from  the 
competitive  service  pursuant  to  this 
authority. 

PART  752— ADVERSE  ACTIONS 

(2)  5  CFR  752.401(b)  is  amended  by 
adding  paragraph  (4)  to  read  as  follows: 

9  752.401    Coverage. 

(b)  Employees  covered.  The  following 
are  covered  by  this  subpart  *  *  * 


(4)  An  employee  who  occupies  a 
professional  and  administrative  career 
(PAC)  position  in  Schedule  B  of  Part  213 
of  this  title,  provided  that  the  employee 
has  completed  a  trial  period  of  one  year 
after  initial  appointment  in  such  a 
position. 

Authority:  5  U.S.C.  3301.  3302;  K.0. 10577. 

[FR  Doc.  82-13435  PUed  »-13-n:  4:08  pm] 
BtLUNO  COOE  S32S-01-II 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1250 
[Dodcet  Na  ERPA-2] 

Egg  Research  and  Promotion  Order; 
Recommended  Decision  and 
Opportunity  To  RIe  Written 
Exceptions  on  Proposed  Amendments 

Correction 

In  FR  Doc.  82-12033,  appearing  at 
page  20258,  in  the  issue  of  Tuesday,  May 
11, 1982,  make  the  following  change: 

On  page  20259,  in  the  first  column,  the 
8th  line  from  the  top,  should  read  "case 
each  year  thereafter  up  to  the  10-cent". 
BiLUNO  cooe  iws-ei-M 

Rural  Electrification  Administration 

7  CFR  Part  1701 

Appendix  A— REA  Bulletins;  Proposed 
"Hie  With"  To  REA  Bulletins  320-1, 
320-4  and  320-14 

AQENCY:  Rural  Electrification 
Administration,  USDA. 
action:  Proposed  rule. 

SUMMARY:  REA  proposes  to  amend 
Appendix  A — ^REA  Bulletins  by  issuing  a 
"File  WiUi"  to  REA  Bulletin  320-1, 
"Preloan  Procedures  for  Rural 
Telephone  Cooperatives",  REA  Bulletin 
320-4.  "Preloan  Procedures  for 
Telephone  Loan  Applicants",  and  REA 
Bulletin  320-14,  "Loans  for  Telephone 
System  Improvements  and  Extensions". 

This  "File  With"  will  amend  tiiese 
bulletins  and  all  bulletins  inconsistent 
herewith  concerning  the  financing  of 
headquarters  facilities,  furniture  and 
office  equipment  vehicles  and  other 
work  equipment,  station  apparatus  and 
associated  inside  wiring.  Except  as 
otherwise  determined  by  the 
Administrator,  these  items  will  be 
financed  by  the  borrower  from  general 
funds  or  non  REA  loans.  For  these 
purposes,  REA  includes  the  Rural 
Telephone  Bank  and  guarantees  of 
loans. 


The  proposed  "File  With"  will  ensure 
that  all  REA  telephone  borrowers  are 
treated  equitably  in  the  financing  of 
facilities  to  furnish  or  improve  telephone 
service  in  rural  areas  and  will  enable 
REA  to  make  optimum  use  of  available 
loan  funds. 

DATE:  Public  comments  must  be  received 
by  REA  no  later  than;  July  19, 1982. 

ADDRESS:  Submit  written  comments  to 
Joel  M.  Babb,  Chief,  Loans,  Management 
and  Marketing  Branch, 
Telecommunications  Management 
Division.  Room  2913-South  Building,  U.S. 
Department  of  Agriculture,  Washington. 
D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACR 

Henry  I.  Buchanan,  Borrower  Loans. 
Management  and  Marketing  Specialist. 
Telecommunications  Management 
Division,  Room  2913-South  Building.  U.S. 
Department  of  Agriculture,  Washington. 
D.C.  20250,  telephone  number  (202)  382- 
8548.  The  Draft  Impact  Analysis 
describing  the  options  considered  in 
developing  this  proposed  rule  and  the 
impact  of  implementing  each  option  is 
available  upon  request  bom  the  above 
office. 

SUPPl^MENTARY  INFORMATION:  Pursuant 
to  the  Rural  Electrification  Act,  as 
amended  (7  U.S.C.  901  et  seq.).  REA 
proposes  to  amend  REA  Bulletin  320-1, 
"Preloan  Procedures  for  Rural 
Telephone  Cooperatives",  REA  Bulletin 
320-4,  "Pteloan  Procedures  for 
Telephone  Loan  Applicants"  and  REA 
Bulletin  320-14,  "Loans  for  Telephone 
System  Improvements  and  Extensions", 
by  issuing  a  "File  With"  to  the  Bulletins. 
7  CFR  Part  1701,  Appendix  A— REA 
Bulletins,  will  be  amended  to  include  the 
proposed  "File  With"  upon  its  issuance 
as  a  final  rule.  This  proposed  action  has 
been  issued  in  conformance  with 
Executive  Order  12291,  Federal 
Regulation.  The  action  will  not  (1)  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  result  in  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies;  or  (3)  result  in  significant 
adverse  effects  on  competition, 
employment,  investment  or  productivity 
and  therefore  has  been  determined  to  be 
"not  major".  Tills  action  is  not  subject  to 
the  Regulatory  Flexibility  Act  or  to  0MB 
Circular  A-95  review  requirements.  TTiis 
program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  as  lassi— 
Rural  Telephone  Loans  and  Loan 
Guarantees,  and  10.852 — Rural 
Telephone  Bank  Loans.  All  written 
submissions  made  pursuant  to  this 
action  will  be  made  available  for  public 
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inspection  during  regular  business  hours 
at  the  above  address. 

The  text  of  the  proposed  "File  With" 
is  as  follows:  Change  in  REA  policy  on 
financing  certain  telephone  facilities: 
REA  has  revised  its  policy  concerning 
financing  of  the  following  items: 
Headquarters  facilities,  furniture  and 
offlce  equTpment,  vehicles  and  other 
work  equipment,  station  apparatus  and 
associated  inside  wiring. 

Except  as  otherwise  determined  by 
the  Administrator,  these  items  will  be 
financed  by  borrowers  from  general 
funds  or  non-REA  loans.  For  these 
purposes,  REA  includes  the  Rural 
Telephone  Bank  and  guarantees  of 
loans. 

List  of  Subjects  in  7  CFR  Part  1701 

Administrative  practice  and 
procedure,  Loan  programs — 
communications.  Telecommunications, 
Telephone. 

Dated:  May  3, 1982. 
Harold  V.  Hunter, 

Administrator. 

(FR  Doc  U-1344S  FU«d  S-17-42;  8:46  an) 
BHJJNO  OOOE  3410-1S-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  71 

General  License  For  Shipment  in 
Paclcages  Approved  for  use  by 
Anottier  Person 

agency:  Nuclear  Regulatory 

Commission. 

action:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  is  considering  amending  its 
regulations  concerning  the 
transportation  of  radioactive  material. 
Specifically,  it  is  proposing  to  change 
recordkeeping  requirements  of  the 
general  license  authorizing  an  NRG 
licensee  to  use  a  package  that  the 
Cpmmission  has  previously  evaluated 
and  speciHcally  authorized  another 
licensee  to  use.  Currently,  as  a  condition 
of  the  general  license,  the  general 
licensee  must  possess  copies  of  all 
documents  referred  to  in  the 
Commission's  specific  authorization. 
This  proposed  amendment  would 
require  the  general  licensee, to  possess 
only  those  drawings  and  other 
documents  relating  to  the  use  and 
maintenance  of  the  packaging  and  to  the 
actions  to  be  taken  prior  to  shipment 
DATES:  Comment  expires  Jime  17, 1982. 
Comments  received  after  June  17, 1882 
will  be  considered  if  it  is  practical  to  do 
80,  but  assurance  of  consideration 


cannot  be  given  except  as  to  comments 
received  on  or  before  that  date. 
ADDRESSES:  All  interested  persons  who 
desire  to  submit  written  comments  or 
suggestions  for  consideration  in 
connection  with  the  proposed 
amendment  should  send  them  to  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555.  Attention: 
Docketing  and  Service  Branch.  Copies  of 
comments  on  the  proposed  amendment 
may  be  examined  at  the  Commission's 
Public  Doounent  Room  at  1717  H  Street 
NW.,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACR 
Mr.  Donovan  A.  Smith,  Office  of  Nudear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
D.C.  20555.  Telephone:  (301)  443-5825. 
SUPPLEMENTARY  INFORMATION:  The 
Nuclear  Regulatory  Commission  is 
considering  amending  its  regulations  to 
modify  the  recordkeeping  requirements 
of  the  general  Ucense  for  shipment  in 
packages  specifically  approved  by  the 
Commission  or  by  a  foreign  national 
competent  authority.  The  proposed 
amendment  to  §  71.12  pertains  to  the 
doomients  which  users  of  the  general 
license  must  possess.  Ilie  amendment 
will  have  no  effect  on  other  NRC 
requirements  in  10  CFR  Part  71 
"Packaging  of  Radioactive  Material  for 
Transport  and  Transportation  of 
Radioactive  Material  under  Certain 
Condition,"  for  packaging  and 
transportation  of  radioactive  materiaL 

Background 

In  1970  the  U.S.  Atomic  Energy 
Commission  (AEC)  amended  its 
transportation  regulations  to  provide  a 
general  license  for  the  use  of  packages 
used  to  ship  licensed  material  which  the 
Commission  had  previously  evaluated, 
found  to  meet  the  standards  of  Part  71, 
and  specifically  authorized  another 
licensee  to  use.  Prior  to  that  amendment, 
a  licensee  was  required  to  applv  to  the 
Commission  and  obtain  specific 
authorization  to  use  a  package  even 
though  another  licensee  was  already 
Ucensed  to  use  it  for  the  same 
radioactive  material.  The  procedure 
prior  to  that  amendment  involved 
imnecessary  paperwork  by  the 
Commission  and  its  licensees  without 
any  increase  in  the  safety  of  the 
shipments. 

'The  general  license  procedures 
adopted  in  1970  provided  authority  for 
any  AEC  hcensee  to  use  any  package 
which  had  been  specifically  licensed  by 
the  AEC  for  this  use  if  the  general 
Ucensee  (1)  had  a  copy  of  the  specific 
license  and  related  documents 
authorizing  use  of  the  type  of  package. 


(2)  complied  with  the  terms  and 

conditions  of  the  specific  license,  and  (3) 

notified  the  AEC  of  the  specific 

Ucensee's  name  and  license  number  and 

the  model  number  of  the  packaging. 

The  general  license  published  by  AEC 

(now  in  {  71.12  of  NRC  regulations)  has 

been  effective  in  reducing  paperwork; 

however,  one  of  its  requirements  has 

caused  questions  about  the  documents 

which  the  general  licensee  must  possess. 

The  general  Ucensee  must  have  a  copy 

of  "*  *  *  all  docimients  referred  to  in 

the  license,  certificate,  or  other  approval 
*  *  *•• 

The  specific  approval  issued  by  the 
Commission  refers  to  the  entire 
application,  as  supplemented,  which 
was  submitted  in  requesting  approval  of 
the  package.  Applications  include  safety 
analyses  to  demonstrate  that  the 
package  is  adequate  to  meet  the 
regulations  in  Part  71.  These  analyses 
include  detailed  information  on,  for 
example,  codes  and  standards  that  were 
used  during  structural  evaluations  to 
determine  material  properties,  design 
limits,  and  methods  of  combining  loads 
and  stresses.  The  analyses  also  include 
operating  procedures  for  loading  and 
unloading  the  package,  preparation  of 
an  empty  package  for  transport  and  a 
maintenance  program  for  packages. 
(Guidance  to  applicants  for  package 
approval  is  given  in  NRC  Re~gulatory 
Guide  7.9.  "Standard  Format  and 
Content  of  Part  71  Applications  for 
Approval  of  Packaging  of  Type  B,  Large 
Quantity,  and  Fissile  Radioactive 
Material.") 

By  letter  dated  March  10, 1980,  the 
Foster  Wheeler  Energy  Corporation  filed 
a  petition  for  rulemaking  (Docket  No. 
PRM  71-8)  requesting  that  the 
Commission  exempt  persons  licensed 
under  10  CFR  Part  34  for  industiial 
radiography  horn  the  requirement  for 
the  general  licensee  to  have  a  copy  of  all 
the  documents  referred  to  in  the  specific 
approval.  In  considering  this  petition, 
the  Commission  has  noted  that  although 
all  the  referenced  documents  may  have 
been  important  in  the  package  designer/ 
manufacturer's  demonstration  of 
package  adequacy,  some  of  the 
documents  may  be  of  questionable  value 
to  subsequent  users  of  the  package 
under  a  general  license.  As  the 
petitioner  suggested,  the  requirement  for 
the  general  licensee  to  possess  "all" 
referenced  documents  may  cause 
acquisition  and  retention  of  some 
documents  which  would  not  contribute 
to  safety  of  shipments. 

Upon  consideration  of  the  information 
that  would  contribute  to  safe  shipment 
it  appears  appropriate  to  modify 
S  71.12(b)(l)(i)  so  that  the  general 
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licensee  will  not  be  required  to  have 
"all"  referenced  documents,  but  will  be 
required  to  have  those  drawings  and 
other  documents  which  relate  to  the  use 
and  maintenance  of  the  packaging  and 
to  the  actions  to  be  taken  prior  to 
shipment  Additional  guidance  on  the 
drawings  and  other  documents  which 
will  be  required  to  be  kept  by  the 
general  licensee  is  provided  in  sections 
1.  7  and  8  of  NRC  Regulatory  Guide  7.9. 
The  proposed  amendment  also  would 
revise  S  71.l2[c)  to  clarify  the 
requirement  for  the  general  licensee's 
possession  of  documents  when  using 
foreign-approved  packaging.  Presently, 
the  general  licensee  must  have 
"*  *  *the  documents  referenced  *  *  *" 
in  the  certificate  that  was  issued  by  the 
foreign  national  competent  authority. 
The  proposed  amenchnent  would  require 
the  general  hcensee  to  have  "*  *  *  the 
drawings  and  other  documents 
referenced  *  *  *"  in  the  certificate.  This 
addition  of  specific  reference  to 
drawings  will  make  no  change  in  the 
substance  of  S  71.12(c),  but  it  will  help  to 
emphasize  the  importance  of  drawings 
in  the  use  and  maintenance  of  the 
packaging  and  in  the  actions  to  be  taken 
prior  to  shipment 

The  Regulation 

The  proposed  amendment  of 
§  71.12[b)(l)(i)  would  modify  the 
requirement  that  the  general  licensee 
have  all  documents  referred  to  in  the 
Commission's  specific  approval  of  the 
package.  As  modified,  the  regulation 
would  require  that  the  general  licensee 
have  those  drawings  and  other 
documents  relating  to  use  and 
maintenance  of  the  packaging  and  to  the 
actions  to  be  taken  prior  to  shipment 

The  proposed  amendment  of 
S  71.12(c)(1)  would  clarify  that  the 
requirement  for  users  of  foreign- 
approved  packages  to  possess 
documents  relating  to  use  and 
maintenance  and  preparation  of  the 
packages  for  use,  includes  an  obligation 
to  possess  pertinent  drawing. 

Paperworic  Reduction  Act  Statement 

Upon  issuance  of  a  final  amendment 
the  Office  of  Management  and  Budget 
will  be  notified  of  the  reduction  of  a 
recordkeeping  requirement  contained  in 
Part  71. 

Regulatory  Flexibility  Certification 

Since  these  amendments  would 
reduce  a  present  recordkeeping 
requirement  the  Commission,  in 
accordance  with  sec.  805(b)  of  the 
Regulatory  Flexibility  Act  of  1980,  5 
U.S.C.  e05(b),  hereby  certifies  that  this 
rule,  if  promulgated,  tvill  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities. 
Persons  using  the  general  Ucense  in 
§  71.12  will  be  required  to  possess  fewer 
documents  and  thus  will  incur  a 
reduction  of  approximately  50  percent  in 
paperwork  and  recordkeeping  costs. 

List  of  Subjects  in  10  CFR  Part  71 

Hazardous  materials  transportation. 
Nuclear  materials,  Packing  and 
containers,  Penalty,  Reporting 
requirements. 

PART  71— PACKAGING  OF 
RADIOACTIVE  MATERIAL  FOR 
TRANSPORTATION  AND 
TRANSPORTATION  OF  RADIOACTIVE 
MATERIAL  UNDER  CERTAIN 
CONDITIONS 

Pursuant  to  the  Atomic  Energy  Act  of 
1954,  as  amended,  the  Energy 
Reorganization  Act  of  1974,  as  amended, 
and  section  553  of  tide  5  of  the  United 
States  Code,  notice  is  hereby  given  that 
adoption  of  the  following  amendment  to 
10  CFR  Part  71  is  contemplated. 

1.  The  autiiority  citation  for  10  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  Sees.  53,  57,  62,  63,  81, 161. 182, 
183,  68  StaL  930,  932.  933,  935,  948.  953,  M4,  as 
amended  (42  U.S.C  2073,  2077.  2092,  2093, 
2111,  2201, 2232  and  2233):  seca.  201. 202  and 
206,  88  Stat.  1242,  as  amended.  1244.  and  1246 
(42  U.S.C.  5841,  5642  and  5646). 

Sections  71.4(r)  and  (s).  71.5a  and  71.5b 
also  issued  under  sea  301,  Pub.  L  9&-295, 94 
Stat.  789-79a 

For  tiie  purposes  of  sec.  223.  68  Stat  958,  as 
amended.  (42  U.S.C.  2273),  SS  71.3,  71.5(a) 
and  (b).  71.31,  71.32.  71.33.  71.42(a)  and  (b),, 
71.52,  71.53,  71.54  and  71.55  are  issued  under 
sec.  161b,  68  Stat  948.  as  amended.  (42  U.S.C 
2201(b));  and  58  71.5(b),  71.51(a).  71.61,  71.62 
and  71.63  ar«  issued  under  sec  161o,  68  Stat 
950,  as  amended.  (42  U.S.C.  2201(o)). 

2.  Section  71.12  is  amended  by 
revising  paragraphs  (b)(l)(i)  and  (c)(1)  to 
read  as  follows: 

S  71.12    General  Neense  for  aMpment  In 
DOT  specification  containers.  In  packages 
approvedtfor  use  by  another  person,  and  In 
pacicages  approved  by  a  foreign  national 
competent  auttwrlty. 

A  general  license  is  hereby  issued  by 
persons  to  holding  a  general  or  specific 
license  issued  pursuant  to  this  chapter, 
to  deliver  licensed  material  to  a  carrier 
for  transport  provided  the  licensee  has  a 
quality  assurance  program  whose 
description  has  been  submitted  to  and 
approved  by  the  Commission  as 
satisfying  the  provisions  of  {  71.51. 
***** 

(bl  In  a  package  for  yvhich  a  Ucense. 
certificate  of  compliance  or  other 
approval  has  been  issued  by  the 
Commission's  Director  of  Nuclear 
Material  Safety  and  Safeguards  or  the 


Atomic  Energy  Commission,  provided 
that 

(1)  The  person  using  a  package 
pursuant  to  the  general  license  provided 
by  this  paragraph: 

(i)  Has  a  copy  of  the  specific  license, 
certificate  of  compliance,  or  other 
approval  authorizing  use  of  the  package, 
and  has  the  drawings  and  other 
docimients  referenced  in  the  approval 
relating  to  the  use  and  maintenance  of 
the  packaging  and  to  the  actions  to  be 
taken  prior  to  shipment 

(c)  In  a  package  which  meets  the 
pertinent  requirements  in  the  1967 
regulations  of  the  International  Atomic 
Energy  Agency  and  the  use  of  which  has 
been  approved  in  a  foreign  national 
competent  authority  certificate  which 
has  been  revalidated  by  the  Department 
of  Transportation:  Provided.  That  the 
person  using  a  package  pursuant  to  the 
general  license  provided  by  the 
paragraph: 

(1)  Has  and  complies  with  the 
applicable  certificate,  the  revalidation, 
and  the  drawings  and  other  documents 
referenced  in  the  certificate  relating  to 
the  use  and  maintenance  of  the 
packaging  and  to  the  actions  to  be  taken 
prior  to  shipment;  and 
**.••• 

Dated  at  Bethesda,  Maryland,  this  7th  day 
of  May  1982. 

For  the  Nuclear  Regulatoiy  Commission. 

William  |.  Diicks, 

Executive  Director  for  OperatiooM, 

[FR  Doc  8Z-13448  FUad  5-17-62: 6:45  am] 
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CIVIL  AERONAUTICS  BOARD 

14  CFR  Part  398 

[PSOR-77;  Docket  Na  40620] 

Guidelines  for  Individual 
Determinations  of  Essential  Air 
Transportation 

agency:  Civil  Aeronautics  Board. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  CAB  proposes  to  clarify 
its  policy  on  overflights  of  small 
communities  by  airhnes  providing 
essential  air  service  there.  Airlines 
would  be  prohibited  from  overflying  an 
eligible  point  except  when  the  overflight 
became  necessary  due  to  circumstances 
beyond  the  airline's  control  or  when  the 
eligible  point's  essential  service  was 
ab^eady  being  provided  by  other  flights. 
DATU:  Comments  by:  July  16, 1982. 

Comments  and  other  relevant 
information  received  after  this  date  will 


Fedoral  Register  /  Vol.  47.  No.  96  /  Tuesday.  May  18,  1982  /  Proposed  Rules 


21271 


be  considered  by  the  Board  only  to  die 
extent  practicable. 

Requests  to  be  put  on  the  Service  List 
June  1, 1062. 

The  Docket  Section  prepares  the 
Service  List  and  sends  it  to  each  person 
listed  on  it,  who  then  serves  comments 
on  others  on  the  list 

ADDRESSES:  Twenty  copies  of  comments 
should  be  sent  to  IDocket  40620,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue,  KW.,  Washington.  D.C.  2042a 
Individuals  may  submit  their  views  as 
consumers  writhout  filing  multiple 
copies.  Comments  may  be  examined  in 
Room  711,  Civil  Aeronautics  Board.  1825 
Connecticut  Avenue,  NW.,  Washington, 
D.C.  as  soon  as  they  are  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  V.  Murphy,  Jr..  Chief.  Essential 
Air  Services  Division,  Bureau  of 
Domestic  Aviation,  Civil  Aeronautics 
Board,  1825  Connecticut  Avenue.  NW,. 
Washington.  D.C.  20428;  (202)  673-5406; 
or  David  Schaffer.  Office  of  the  General 
Counsel,  Rules  &  Legislation  Division, 
Civil  Aeronautics  Board,  1825 
Connecticut  Avenue,  NW..  Washington. 
D.C.  20426;  (202)  673-^5442. 
SUPPLEMENTARY  INFORMATION:  Under 
section  419  of  the  Federal  Aviation  Act 
all  communities  that  are  eligible  points 
are  assured  that  they  will  continue  to 
receive  at  least  essential  air 
transportation.  Eligible  points  are 
communities  that  were  listed  on  an  air 
carrier's  section  401  certificate  on  the 
date  the  Airline  Deregulation  Act  of 
1978  (Pub.  L  9&-504)  was  enacted 
(October  24, 1978).  and  other 
communities  that  are  designated  eligible 
points  by  the  Board  under  14  CFR  Part 
270.  Section  419(a)(2)  requires  the  Board 
to  set  essential  air  service  levels  for 
eligible  points  that  are  served  by  not 
more  than  one  certificated  air  carrier. 
The  Board  has  established  procedures 
and  guidelines  for  setting  these  air 
service  levels  in  14  CFR  Parts  325  and 
398.  For  each  eligible  point  covered  by 
section  419(a)(2),  it  has  issued  an  ordet 
setting  forth  the  number  of  flights  and 
seats  that  must  be  provided  to  that 
community  and  has  named  the  carrier  or 
carriers  that  it  is  relying  on  to  provide 
that  service.  These  carriers  cannot 
terminate  service  at  those  points  unless 
they  have  complied  with  the  notice 
obligations  of  section  419(a)(3]  or  (b)(7) 
and  14  CFR  Part  323,  and  another  carrier 
has  been  designated  to  provide  the 
essential  service. 

In  the  administration  of  the  essential 
service  program,  questions  and 
problems  have  arisen  concerning  the 
practice  of  some  carriers  of  overflying 
an  eligible  point  Overflights  may  occur 
when  no  persons  have  given  notice  at 


the  eligible  point  that  they  wish  to  board 
and  no  passengers  on  the  plane  seek  to 
deplane  there.  In  Order  81-12-103, 
involving  service  by  Air  Illinois  at  El 
Dorado/Camden,  Arkansas  and 
Natchez,  Mississippi,  the  Board 
confronted  this  problem  and  decided 
that  with  a  few  exceptions,  overflights 
of  eligible  points  do  not  qualify  as 
essential  air  service.  The  conclusion 
was  reached  in  the  context  of  a 
proceeding  to  establish  a  final  rate  of 
compensation  for  Air  Illinois'  forced 
service  at  those  communities.  The 
question  there  was  whether  the  Board 
could  pay  for  the  flights  that  had 
overflown  the  eligible  points.  The  Board 
found,  at  page  2,  that  it  was  "not 
authorized  under  section  419  to  pay 
compensation  for  such  service."  This 
proposal  is  to  clarify  the  Board's 
position  on  the  broader  questions  of 
whether,  compensation  issues  aside, 
overflights  would  ever  be  permitted  at 
points  guaranteed  essential  air  service 
under  section  419  of  the  Act 

The  Board  tentatively  concludes  that 
as  a  general  matter  overflights  of 
eligible  points  are  not  permitted  and  a 
policy  statement  is  proposed  below  on 
this  subject  This  conclusion  is  based  on 
both  legal  and  policy  grounds. 

Section  419(f)  of  the  Act  sets  the 
minimum  level  of  essential  service  for 
all  communities,  except  those  in  Alaska, 
as  two  round  trips  per  day,  five  days  per 
week  or  die  level  of  service  that  existed 
in  1977,  whichever  is  less.  Section 
102(a)(8)  emphasizes  the  importance  of 
maintaining  "continuous  scheduled 
airline  service  for  small  communities 
and  for  isolated  areas."  It  is  dear  that 
Congress  intended  to  ensure 
conununities  scheduled  airline  service 
on  a  regular  basis,  not  merely  on- 
demand  service.  Yet  a  practice  of 
overflying  a  point  would  turn  the 
scheduled  service  into  an  on-demand 
type  of  operation. 

Predictability  is  an  important  factor  in 
the  success  of  local  air  service.  Many 
people  show  up  for  a  flight  without 
having  made  a  reservation,  relying  on 
the  schedule  that  states  that  the  flight  is 
going  to  be  there.  They  have  a  right  to 
expect  that  the  plane  will  board  on 
schedule  unless  there  is  a  good  reason 
that  prevents  it. 

A  Board  policy  of  permitting 
overflights  may  also  damage  the  long- 
term  potential  of  the  air  service  market 
at  eligible  points.  Carriers  may  be 
tempted  to  take  advantage  of  such  a 
policy  and  overfly  a  point  not  only  when 
there  are  no  passengers  there,  but  also 
when  there  are  too  few  to  make  the  run 
profitable.  Travelers,  in  turn,  may  lose 
faith  in  the  reliability  of  their  local  air 
transportation  and  begin  driving  to  their 


destination  or  to  another  airport  The 
dwindling  number  of  passengers  is 
likely  to  lead  both  to  further 
deterioration  in  local  air  serivce  and  to 
increasing  subsidy  costs.  These  are  the 
reasons  for  the  proposed  policy 
statement  set  forth  below. 

Although  eligible  points  are  broadly 
defined  in  the  Act  as  including  all 
communities  that  were  listed  on  an 
airline's  certificate  in  1978.  this  notice  is 
only  concerned  with  overflights  in 
essential  air  service  (EAS)  markets. 
These  are  the  markets  which  the  Board 
has  decided  that  air  service  is  essential 
for  the  eligible  point  When  the  Board 
makes  an  essential  air  service 
determination  for  a  point  it  designates 
the  hub  or  hubs  to  which  the  community 
is  guaranteed  air  service.  The  route 
between  the  designated  hub  and  the 
eligible  point  is  the  essential  air  service 
(EAS)  market  The  Board  also 
establishes  a  number  of  seats  and  flights 
that  the  carrier  must  provide  in  the 
essential  air  service  maricet.  As  long  as 
the  carrier  provides  the  required  number 
of  flights  and  seats,  it  may  overfly  the 
eligible  point  on  its  additional  flights.  It 
also  may,  of  coiuve,  overfly  points  in 
markets  where  the  Board  has  not  made 
an  EAS  determination.  To  the  extent 
however,  that  it  does  not  provide  the 
required  number  of  flights  or  seats  in  the 
EAS  market  either  as  a  result  of  not 
providing  the  flights  at  all  or  by 
overflying  the  point  it  is  in  violation  of 
the  Act  and  the  Board's  essential  service 
guarantee  for  the  point 

Where  a  carrier  is  not  receiving 
compensation  for  serving  the  eligible 
point,  it  could  also  overfly  that  point 
when  another  carrier's  flights  were 
making  up  the  shortfall  in  service 
caused  by  the  overflight  If  the  carrier  is 
receiving  compensation,  however,  it 
could  not  rely  on  the  service  of  another 
carrier  as  justification  for  overflying  an 
eligible  point  unless  it  first  received 
permission  from  the  Board.  When  the 
Board  pays  a  subsidy  to  a  carrier  it  is 
buying  an  agreed-on  amount  of  service. 
While  changed  circumstances,  such  as 
another  carrier  serving  the  point  may 
justify  overflights  or  other  changes  in  its 
service  pattern,  the  carrier  may  not  take 
it  upon  itself  to  make  this  change 
without  consulting  the  Board. 

There  may  be  some  situations  where 
overflying  an  eligible  point  is  justified. 
For  instance,  in  bad  weather  it  may  be 
impossible  for  the  aircraft  to  land.  The 
test  would  be  whether  the  situation  was 
beyond  the  control  of  the  carrier.  If  it 
were,  then  the  overflight  would  be 
permitted. 

llie  proposed  policy  statement  also 
contains  an  exception  for  essential  air 
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service  in  Alaska.  Under  an  agreement 
with  the  Alaska  Transportation 
Commission,  authoriied  by  section 
419(0(2]  of  the  Act,  the  Board  has 
decided  that  the  essential  service  needs 
of  some  Alaskan  communities  will  be 
met  by  on-demand  service.  For  those 
communities,  overflights  would  be 
permitted  to  the  extent  that  the  essential 
service  determination  of  the  particular 
eligible  point  would  permit  them. 

There  may  be  other  situations  not 
contemplated  here  where  overflights 
would  be  justified.  In  such  cases,  the 
Board  would  consider  granting  an 
exemption  from  section  419(f)  and  a 
waiver  of  this  rule  to  permit  an  on- 
demand  type  of  operation. 

The  policy  statement  proposed  here 
would  apply  to  both  subsidized  and 
unsubsidized  operations.  As  a  practical 
matter,  however,  the  problem  is  likely  to 
arise  only  at  points  receiving  subsidized 
service,  because  it  is  only  at  those 
points  that  traffic  is  likely  to  be  so  light 
that  a  carrier  would  wish  to  overfly. 

Initial  Regulatory  Flexibility  Analysis 

Under  the  Regulatory  Flexibility  Act 
Pub.  L  96-354,  the  Board  concludes  that 
this  rule,  if  adopted,  may  have  a 
significant  economic  impact  on  at  least 
some  small  air  carriers  and  small 
communities.  It  is  not  clear  how  many 
would  be  affected,  because  it  cannot  be 
established  precisely  how  many  small 
air  carriers  would  overfly  eligible  points 
in  the  absence  of  this  rule.  Those  small 
air  carriers  that  would  otherwise  overfly 
would  be  adversely  affected  by  their 
inability  under  this  rule  to  do  so.  SmaU 
communities,  on  the  other  hand,  would 
benefit  fi^m  the  increased  reliability  of 
their  air  service.  The  only  alternative 
would  be  to  permit  overflights  that  could 
lead  to  a  deterioration  of  air  service  at 
small  communities. 

The  need,  objective,  and  legal  basis 
for  this  policy  statement  are  described 
above.  It  would  not  add  any  reporting  or 
recordkeeping  requirements,  or 
duplicate,  overlap,  or  conflict  with  other 
Federal  rules, 

List  of  Subjects  in  14  CFR  Part  398 

Air  transportation.  Essential  air 
service. 

PART  398— GUIDELINES  FOR 
INDIVIDUAL  DETERMINATIONS  OF 
ESSENTIAL  AIR  TRANSPORTATION 

Accordingly,  the  Civil  Aeronautics 
Board  proposes  to  amend  14  CFR  Part 
398,  Guidelines  for  Individual 
Determinations  of  Essential  Air 
Transportation,  as  follows: 

1.  A  new  9  39ai0  would  be  added  to 
the  Table  of  Contents,  as  follows: 


Sec. 

•         •         •         •         • 

396.10    Overflights.      ' 

2.  A  new  S  398.10  would  be  added,  to 
read: 

{398.10    Ovffflght*. 

The  Board  considers  it  a  violation  of 
section  419  of  the  Act  and  the  air  service 
guarantees  provided  to  an  eligible  point 
under  this  part  for  an  air  carrier 
providing  essential  air  transportation  to 
an  eligible  point  to  overfly  that  eligible 
point,  except  under  one  of  the  following 
drciunstances: 

(a)  The  carrier  is  providing  by  its 
other  flights  the  capacity  required  by  the 
Board's  essential  air  transportation 
determination  for  that  point; 

(b)  The  carrier  is  not  compensated  for 
serving  that  point  and  another  carrier  is 
providing  by  its  flights  the  capacity 
required  by  the  Board's  essential  air 
transportation  determination  for  that 
point: 

(c)  Circumstances  beyond  its  control 
prevent  the  air  carrier  from  landing  at 
the  eligible  point; 

(d)  "ITie  flight  involved  is  not  in  a 
market  where  the  Board  has  determined 
air  transportation  to  be  essential;  or 

(e)  The  eligible  point  involved  is  a 
point  in  Alaska  for  which  the  Board's 
essential  air  transportation 
determination  permits  the  overflight. 

(Sees.  204. 419.  Pub.  L  85-720,  as  amended.  72 
Stat  743,  S2  Stat  1732, 49  U.S.C  1324. 1389] 

By  the  Civil  Aeronautics  Board. 
Phyllis  T.Kaylor, 
Secretary. 

[FR  Doc.  a»-lS434  FUmI  »-17-a2:  S:4S  «■) 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 
[HI*  No.  812  3052] 

National  Association  of  ScuImi  Diving 
Schools,  Inc.;  Proposed  Consent 
Agreement  Wltti  Analysis  To  Aid 
Public  Comment 

AQENCr.  Federal  Trade  Commission. 
action:  Proposed  consent  agreement. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order,  accepted  subject  to  final 
Commission  approval,  would  require  a 
Long  Beach.  CA.  corporation,  in 
connection  with  the  issuance  or 
authorization  of  various  seals  of 
approval  among  other  things,  to  cease 
representing  that  any  diving  equipment 


or  product  bearing  their  seal  or  insignia 
meets  an  objective  standard  of  safety  or 
reliability  unless  such  equipment  has 
been  competently  and  credibly  tested. 
The  order  would  bar  any 
misrepresentations  concerning  the 
significance  of  any  seal  or  insignia  and 
would  require  the  corporation  to  provide 
those  who  utilize  the  seals  with  a  copy 
of  the  order  and  a  letter  explaining  its 
provisions;  discontinue  doing  business 
with  any  user  of  such  seals  who  does 
not  comply  with  the  order's  provisions; 
and  institute  a  program  of  reasonable 
surveillance  to  ensure  compliance  with 
the  order. 

DATE:  Comments  must  be  received  on  or 
before  July  19. 1982. 

ADDRESS:  Comments  should  be  directed 
to:  Office  of  the  Secretary,  Federal 
Trade  Commission,  6th  St.  &  Pa.  Ave., 
NW..  Washington,  D.C.  20580^ 

FOR  PURTHCR  INFORMATION  CONTACT: 

Dean  Hansell,  Los  Angeles,  Regional 
Office,  Federal  Trade  Commission. 
11000  Wilshire  Blvd..  Los  Angeles,  CA 
90024  (213)  824-7575. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat  721, 15  U.S.C 
46  and  {  2.34  of  the  Commission's  rules 
of  practice  (16  CFR  2.34),  notice  is 
hereby  given  that  the  following  consent 
agreement  containing  a  consent  order  to 
cease  and  desist  and  an  explanation 
thereof,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
day^.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be 
available  for  inspection  and  copying  at 
its  principal  office  in  accordance  with 
4.9(b)(14)  of  the  Commission's  Rules  of 
Practice  (16  CFR  4.9(b)(14]). 

List  of  Subjects  in  16  CFR  Part  IS 

Diving,  Marine  safety,  Seals  and 
insignias. 

In  the  matter  of  National  Association  of 
Scuba  Diving  Schools,  Inc.,  a  corporation. 
File  No.  812  3052  Agreement  Containing 
Consent  Order  to  Cease  and  Desist. 

The  Federal  Trade  Commission,  having 
initiated  an  investigation  of  certain  acts  and 
practices  of  the  National  Association  of 
Scuba  Diving  Schools.  Inc.  (•NASDS").  a 
corporation,  and  it  now  appearing  that 
NAiSDS  (hereinafter  sometimes  referred  to  as 
"proposed  respondent")  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  use  of  the  acta  and 
practices  being  investigated. 

It  is  hereby  agreed  by  and  between 
NASDS,  by  its  duly  authoriied  officers,  and 
counsel  for  the  Federal  Trade  Commission 
that: 
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1.  ftoposed  respondent  NASDS  is  a 
cofporatjon  organized,  existing  and  doing 
business  under  and  by  virtue  of  the  laws  of 
the  State  of  California  with  its  office  and 
principal  place  of  business  located  at  641 
West  Willow  Street  Long  Beadi.  California 
90806. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft  of 
complaint  here  attached. 

3.  Proposed  respondent  waivea: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the  Commission's 
decision  contain  a  statement  of  findings  of 
fact  and  conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the  validity 
of  the  order  entered  pursuant  to  this 
agreement;  and 

4.  This  agreement  shall  not  become  part  of 
the  public  record  of  the  proceeding  unless 
and  until  it  is  accepted  by  the  Commlssioo.  If 
this  agreement  is  accepted  by  the 
Commission  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period  of 
sixty  (60)  days  and  information  in  respect 
thereto  publicly  released.  The  Commission 
thereafter  may  either  withdraw  its 
acceptance  of  this  agreement  and  so  notify 
the  proposed  respondent,  in  which  event  it 
will  take  such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its  complaint 
(in  such  form  as  the  circumstances  may 
require)  and  decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  contemplates  that  if  it  is 
accepted  by  the  Commission,  and  if  such 
acceptance  is  not  subsequently  withdrawn  by 
the  Commission  pursuant  to  the  provisions  of 
Section  2.34  of  the  Commission's  Rules,  the 
Commission  may,  without  further  notice  to 
proposed  respondent  (1)  issue  its  complaint 
corresponding  in  form  and  substance  with  the 
draft  of  complaint  here  attached  and  its 
decision  containing  the  following  order  to 
cease  and  desist  in  disposition  of  the 
proceedings  and  (2)  make  information  public 
in  respect  thereto.  When  so  entered,  the  order 
to  cease  and  desist  shall  have  the  same  force 
and  effect  and  may  be  altered,  modified  or 
set  aside  in  the  same  manner  and  within  the 
same  time  provided  by  statute  for  other 
orders.  The  order  shall  become  final  upon 
service.  Delivery  by  the  U.S.  Postal  Service  of 
the  complaint  and  decision  containing  the 
agreed-to  order  to  proposed  respondent's 
address  as  stated  in  this  agreement  shall 
constitute  service.  Proposed  respondent 
waives  any  right  it  may  have  to  any  other 
manner  of  service.  The  complaint  may  be 
used  in  construing  the  terms  of  the  order,  and 
no  agreement  understanding,  representation, 
or  interpretation  not  contained  in  the  order  or 
the  agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

e.  Proposed  respondent  has  read  the 
proposed  complaint  and  order  contemplated 
hereby.  It  understands  that  once  the  order 
had  been  issued,  it  will  be  required  to  file  one 
or  more  compliance  reports  showing  that  it 
has  fully  complied  with  the  order.  F^posed 
respondent  further  understands  that  it  may 
be  liable  for  civil  penalties  in  the  amotmt 
provided  by  law  for  each  violation  of  the 
order  after  it  becomes  final. 


Onkr 


It  is  ordered  that  respondent  National 
Association  of  Scuba  Diving  Schools,  Inc., 
("NASDS"),  a  corporation,  and  its  successors 
and  assigns,  and  respondent's  officers, 
agents,  representatives,  and  employees, 
joinUy  or  severally,  direcdy  or  through  any 
corporation,  subsidiary,  division,  or  other 
device,  in  connection  with  the  issuance  or 
authorization  of  various  seals  of  approval, 
emblems,  shields,  or  other  insignia  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade  Commission 
Act  do  forthwith  cease  and  desist  from: 

1.  Representing,  directiy  or  by  implication, 
that  any  such  seal  emblem,  shield,  or  other 
insignia,  is  attached  to  or  affixed  to  or  used 
in  conjunction  with  any  scuba  diving  or  skin 
diving  product  or  any  other  product  as  an 
assurance  that  such  product  meets  an 
objective  standard  of  safety  or  reliability  or 
any  other  objective  standard  of  quality  or 
performance,  unless  such  product  has  been 
competently,  adequately  and  thoroughly 
tested  in  such  a  manner  as  reasonably  to 
substantiate  with  competent  and  reliable 
evidence  any  such  assurance  and  unless  any 
connection  between  the  tester  and  the 
product  that  might  materially  affect  the 
weight  and  the  credibility  of  the  test  and  that 
is  not  reasonably  expected  by  the  public, 
such  as  the  tester  being  the  product's 
manufacturer,  is  fully  disclosed  on  the  seal. 

2.  Using  or  encouraging,  authorizing,  or 
allowing  anyone  else  to  use  any  such  seal, 
emblem,  shield,  or  other  insignia  that 
represents,  directly  or  by  implication,  that 
any  scuba  diving  or  skin  diving  product  or 
any  other  product  meets  an  objective 
standard  of  safety  or  reliability  or  any  other 
objective  standard  of  quality  or  performance, 
unless  such  product  has  been  competenUy, 
adequately  and  thoroughly  tested  in  such  a 
manner  as  reasonably  to  substantiate  with 
competent  and  reliable  evidence  any  such 
representation  and  unless  any  connection 
between  the  tester  and  the  product  that  might 
materially  affect  the  weight  and  the 
credibility  of  the  test  and  that  is  not 
reasonably  expected  by  the  public  such  as 
the  tester  being  the  product's  manufacturer,  is 
fully  disclosed  on  the  seal. 

3.  Misrepresenting,  directiy  or  by 
implication,  the  significance  of  any  such  seal, 
emblem,  shield  or  other  insignia. 

// 

It  is  further  ordered  that  respondent  shall 
provide  all  present  and  future  persons, 
corporations,  partnerships,  or  other  entities 
who  use  any  insignia  of  respondent  with  a 
copy  of  this  Order  and  a  letter  informing  such 
users  that  they  can  no  longer  use  the 
respondent's  insignia  except  in  a  manner 
consistent  with  the  provisions  of  this  Order. 
Respondent  shall  immediately  stop  doing 
business  with  any  user  of  its  insignia  if  that 
user  acts  in  a  manner  inconsistent  with  the 
provisions  of  this  Orden  and  respondent  shall 
institute  a  program  of  reasonable 
surveillance  of  all  users  in  order  to  ensure 
their  compliance  with  this  Order. 


/// 

It  is  further  ordered  fliat  respondent  notify 
the  Commission  at  least  thirty  (30)  days  ptior 
to  any  proposed  change  in  the  corporate 
respondent  such  as  dissolution,  assignment 
or  sale  resulting  in  the  emergence  of  a 
successor  corporatioa  the  creation  or 
dissolution  of  subsidiaries  or  any  other 
change  in  the  coiporation  that  may  affect 
compliance  obligations  arisipg  out  of  the 
Order. 

IV 

It  is  further  ordered  that  respondent  shall 
within  sixty  (60)  days  after  service  upon  it  of 
this  Order,  file  with  the  Commission  a  report 
in  writing  setting  forth  in  detail  the  manner 
and  form  in  which  respotident  has  complied 
with  this  Order. 

Analysis  of  Proposed  Consent  Older  To 
Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  the  National 
Association  of  Scuba  Diving  Schools. 
Inc. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty  (80) 
days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

The  complaint  accompanying  the 
order  alleges  that  respondent  has  used 
and  has  allowed  others  to  use  its  seal  of 
approval  to  promote  the  sale  of  scuba 
and  skin  diving  products.  The  complaint 
further  alleges  that  the  seeil  of  approval 
on  a  diving  product  represents  to 
consumers  that  the  product  hcu  been 
tested  or  certified  for  safety  and  quality 
by  respondent  In  fact,  no  such  testing 
ever  took  place.  The  complaint  chai^ges 
that  respondent  has,  therefore, 
committed  an  imfair  or  deceptive  act  or 
practice  in  violation  of  Section  5  of  the 
Federal  Trade  Commission  Act 

The  proposed^rder  prohibits 
respondent  from  representing  that  any 
seaJ  used  with  a  diving  product  is  a  sign 
that  the  product  meets  an  objective 
standard  of  safety  or  reliability,  unless 
such  product  has  actually  been  tested. 
The  proposed  order  also  requires 
respondent  to  stop  using  or  allowing 
other  people  to  use  any  seal 
representing  that  a  diving  product  meets 
an  objective  standard  of  safety  and 
reliability,  tmless  such  product  has 
actually  been  tested.  Testing,  imder  the 
order,  must  be  done  competently, 
thoroughly,  and  reliably  so  as  to 
substantiate  the  representations  made 
for  the  product  and  any  material 
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connection  between  the  tester  and  the 
product  must  be  disclosed.  The 
proposed  order  also  bars  any 
misrepresentations  about  the 
signiflcance  of  any  seal  or  other 
insignia. 

Finally,  the  proposed  order  requires 
respondent  to  provide  all  users  of  the 
seal  with  a  copy  of  the  order  and 
demand  that  they  stop  using  the  seal  in 
a  manner  inconsistent  with  the  terms  of 
the  order.  Respondent  must  also  stop 
doing  business  with  any  person  who 
uses  the  seal  in  a  manner  inconsistent 
with  this  order,  and  must  begin  a 
program  of  surveillence  to  ensure 
compliance  with  this  order. 

The  settlement  should  provide  greater 
assurance  to  consimiers  that  any  scuba 
or  skin  diving  equipment  bearing  a  seal 
of  approval  has  passed  appropriate  tests 
to  ensure  that  the  claims  made  for  the 
product  are  true. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Carol  M.  Thonias, 
Secretary. 

[FR  Doc  82-13374  Filed  S-17-82;  8:45  am] 
nUJNO  CODE  (TSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  310 

[Docket  No.  81 N-01441 

Topicaily  Applied  Hormone-Containing 
Drug  Products  for  Over-ttM-Counter 
Human  Use;  Correction 

agency:  Food  and  Drug  Administration. 
action:  Advance  notice  of  proposed 
rulemaking;  correction. 

summary:  The  Food  and  Drug 

Administration  is  correcting  an  advance 
notice  of  proposed  rulemaking  that 
would  classify  hormone-containing  drug 
products  for  over-the-counter  (OTC) 
human  use  as  not  generaUy  recognized 
as  safe  and  effective  and  as  being 
misbranded. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gilbertson.  Bureau  of  Drugs 
(HFD-510),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20657,  301-443-4960. 
SUPPI^MENTARY  INFORMATION:  In  FR 
Doc.  82-^  appearing  in  the  issue  for 
Tuesday,  January  5, 1982,  the  following 
correction  is  made  in  the  first  column  on 


page  13326:  In  the  "Summary,"  in  the 
sixth  line,  the  word  "oral"  is  removed. 

Dated:  May  12, 1982. 

William  F.  Randolph, 

Acting  Associate  Commissianer  for 
Regulatory  Affairs. 

(FR  Doc  82-13364  FU«d  5-17-82;  8:45  am] 
BaiMO  CODE  41«0-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  951 

At>andoned  Mine  Land  Reclametion 
Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule. 

summary:  The  Crow  Tribe  submitted  to 
OSM  its  proposed  Abandoned  Mine 
Land  Reclamation  Plan  (Plan)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  OSM  is  seeking 
public  comment  on  the  adequacy  of  the 
Tribe's  Plan. 

DATE:  Written  comments  on  the  Plan 
will  be  accepted  until  further  notice. 
ADDRESSES:  Copies  of  the  full  text  of  the 
proposed  Plan  are  available  for  review 
during  regular  business  hours  at  the 
following  locations: 

State  Office,  Office  of  Surface  Mining. 

Freden  Building,  935  PendeU 

Boulevard,  Mills,  Wyoming  82644; 
Office  of  Surface  Mining,  Administrative 

Record,  Room  5315, 1100  "L"  St,  NW„ 

Washington,  D.C.  20236. 

Written  comments  should  be  sent  to: 
William  Thomas,  State  Director,  Office 
of  Surface  Mining,  Freden  Building,  935 
Pendell  Boulevard,  Mills.  Wyoming 
82644. 

The  Administrative  Record  will  be 
available  for  public  review  at  the  State 
Office,  Freden  Building.  935  Pendell 
Boulevard,  Mills,  Wyoming,  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACR 

William  Thomas,  State  Director,  Office 
of  Surface  Mining,  Freden  Building,  935 
Pendell  Boulevard,  Mills,  Wyoming 
82644.  Telephone  307/261-5550. 
SUPPLEMENTARY  INFORMATION:  Tttie  IV 

of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA),  Pub. 
L  95-87,  30  U.S.C.  1201  et  seq.. 
establishes  an  abandoned  mine  land 
program  for  the  purposes  of  reclaiming 
and  restoring  land  and  water  resources 
adversely  affected  by  past  mining.  This 
program  is  funded  by  a  reclamation  fee 


imposed  upon  the  production  of  coaL 
Lands  and  water  eligible  for  reclamation 
are  those  that  were  mined  or  affected  by 
mining  and  abandoned  or  left  in  an 
inadequate  reclamation  status  prior  to 
August  3, 1977  and  for  which  there  is  no 
continuing  reclamation  responsibility 
under  State  or  Federal  law. 

Titie  IV  provides  that  if  the  Secretary 
determines  that  a  State  or  Tribe  has 
developed  and  submitted  a  program  for 
reclamation  of  abandoned  mines  and 
has  the  ability  and  necessary  State  or 
Tribal  legislation  to  implement  the 
provisions  of  Tide  IV,  the  Secretary  may 
approve  the  State  or  Tribal  program  and 
grant  to  the  State  or  Tribe  exclusive 
responsibility  and  authority  to 
implement  the  provisions  of  the 
approved  program. 

OSM  received  a  proposed  abandoned 
mine  land  reclamation  plan  from  the 
Crow  Tribe.  The  purpose  of  this 
submission  is  to  determine  both  the 
intent  and  capability  to  assume 
responsibility  for  administering  and 
conducting  the  provisions  of  SMCRA 
and  OSM's  Abandoned  Mine  Land 
Reclamation  (AMUR)  Progrtun  (30  CFR 
Chapter  7,  Subchapter  R]  as  published  in 
the  Federal  Register  (FR]  on  October  25. 
1978, 44  FR  49932-49952. 

This  notice  describes  the  nature  of  the 
proposed  program  and  sets  forth 
information  concerning  public 
participation  in  the  Secretary's 
determination  of  whether  or  not  the 
submitted  plan  may  be  approved.  The 
public  participation  requirements  for  the 
consideration  of  a  State  or  Tribal  AMLR 
Plan  are  found  in  30  CFR  884.13  and 
884.14  (44  FR  49946).  Additional 
information  may  be  found  under 
corresponding  sections  of  the  preamble 
to  OSM's  AMLR  Program  Final  Rules  (44 
FR  49932-49940). 

The  receipt  of  the  Crow  Tribe's  Wan 
submission  is  the  first  step  in  the 
process  which  will  result  in  the 
establishment  of  a  comprehensive 
program  for  the  reclamation  of 
abandoned  mine  lands  on  the  Crow 
Tribe's  Reservation. 

By  submitting  a  proposed  Plan,  the 
Crow  Tribe  has  indicated  that  it  wishes 
to  be  primarily  responsible  for  this 
program.  If  the  submission,  as  hereafter 
modffied.  is  approved  by  the  Secretary, 
the  Crow  Tribe  will  have  primary 
responsibility  for  the  reclamation  of 
abandoned  mine  lands  on  the  Crow 
Tribe  Reservation.  If  the  program  is 
disapproved  and  the  Tribe  does  not 
choose  to  revise  the  Plan,  a  Federal 
AMLR  Program  will  be  implemented  and 
OMS  will  have  primary  responsibility 
for  these  activities. 
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Representatives  of  OSM's  State  office 
or  of  the  Division  of  Abandoned  Mine 
Land  Reclamation  will  be  available  to 
meet  at  the  request  of  members  of  the 
public  to  receive  their  advice  and 
recommendations  concerning  the 
proposed  Crow  Tribe  AMLR  Plan.  To 
arrange  for  such  meetings  contact  the 
person  Usted  above  under  "For  Further 
Information  Contact." 

The  Department  intends  to  continue  to 
discuss  the  Crow  Tribe's  proposed  Plan 
with  representatives  of  the  Tribe 
throughout  the  review  process.  AH 
contacts  between  OSM  personnel  and 
representatives  of  the  Tribe  will  be 
conducted  in  accordance  with  OSM's 
guidelines  on  contacts  with  States 
published  September  19. 1979  at  44  FR 

K.AAA* 

«/  J  1 1 1. 

Pursuant  to  30  CFR  884.14.  OSM  will 
continue  the  period  of  review  of  the 
proposed  Crow  Tribe  Plan  until  a 
decision  is  made  by  the  Secretary  of  the 
Interior  on  his  authority  to  approve  the 
abandoned  mine  land  reclamation 
program  submissions  of  the  Tribes. 

The  O^ice  of  Surface  Mining  hat 
examined  this  proposed  rulemaking 
under  Section  1(b)  of  Executive  Order 
No.  12291  (February  17, 1981)  and  has 
determined  that  based  on  available 
quantitative  data,  it  does  not  constitute 
a  major  rule.  The  reasons  imderlying 
this  determination  are  as  follows: 

1.  Approval  will  not  have  an  effect  on 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies  or  geographic 
regions:  and 

2.  Approval  will  not  have  adverse 
effects  on  competition,  employment, 
productivity,  innovation  or  on  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  proposed  rulemaking  has  been 
examined  pursuant  to  the  Regulatory 
Flexibility  Act  S  U.S.C.  601  et  seq.,  and 
the  OfSce  of  Surface  Mining  has 
determined  that  the  rule  will  not  have 
signiHcant  economic  effects  on  a 
substantial  number  of  small  entities.  The 
reason  for  this  determination  is  that 
approval  will  not  have  demographic 
effects,  direct  costs,  information 
collection  and  recordkeeping 
requirements,  indirect  costs, 
nonquantifiable  costs,  competitive 
effects,  enforcement  costs  or  aggregate 
effects  on  small  entities. 

The  Office  of  Surface  Mining  has 
determined  that  the  Crow  Tribe 
Abandoned  Mine  Reclamation  Plan  will 
not  have  a  significant  effect  on  the 
quality  of  the  human  environment 
because  the  decision  relates  only  to  the 
policies,  procedures  and  organization  of 
the  Tribe's  Abandoned  Mine  Land 


Reclamation  Program.  Therefore,  under 
the  Department  of  Interior  Manual 
5162.3(A)(1),  the  Office's  decision  on  the 
Crow  Tribe's  Plan  is  categorically 
excluded  from  the  National 
Environmental  Policy  Act  process.  As  a 
result  no  Environmental  Assessment  or 
Environmental  Impact  Statement  has 
been  prepared  on  this  action.  It  should 
be  noted  that  a  programmatic  EIS  was 
prepared  by  OSM  in  conjunction  with 
approval  of  the  Pub.  L  95-87  Title  IV 
abandoned  mine  land  regulations. 
Moreover,  an  enviroimiental  analysis  or 
an  environmental  impact  statement  will 
be  prepared  for  the  approval  of  the 
grants  for  the  abandoned  mine  land 
reclamation  projects  under  30  CFR  886. 
The  Crow  Tribe  Reclamation  Plan  for 
Abandoned  Mine  Lands  can  be 
approved  if: 

1.  The  Secretary  finds  that  the  public 
has  been  given  adequate  notice  and 
opportunity  to  conmient  and  the  record 
does  not  reflect  major  unresolved 
controversies. 

2.  Views  of  other  Federal  agencies 
have  been  solicited  and  considered. 

3.  The  Tribe  has  the  legal  authority, 
policies  and  administrative  structure  to 
carry  out  the  PlaiL 

4.  The  Plan  meets  all  the  requirements 
of  the  OSM.  AML  Program  provisions. 

5.  The  Tribe  has  an  approved 
Regulatory  Program. 

6.  It  is  determined  that  the  Plan  is  in 
compliance  with  all  applicable  State/ 
Tribe  and  Federal  laws  and  regulations. 

ITie  following  constitutes  a  summary 
of  the  contents  of  the  Crow  Tribe's 
Reclamation  Plan  submission: 

The  Crow  Tribe's  Division  of  Natural 
Resources  has  been  designated  by  the 
Chairman  of  the  Crow  Tribe  to 
implement  and  enforce  the  Abandoned 
Mine  Land  Reclamation  Program  in 
accordance  with  SMCRA  (Pub.  L  95-«7). 
Contents  of  the  Tribe's  Plan  submission 
include: 

(a)  Designation  of  authorized  Tribal 
Agency  to  administer  the  program. 

(b)  "Tribe's  General  Counsel's  opinion 
that  the  designated  Agency  has  the  legal 
authority  to  operate  the  program  in 
accordance  with  the^requirements  of 
Title  IV  of  the  SMCRA.  30  CFR 
Subchapter  R  and  the  Tribal 
Reclamation  Plan. 

(c)  Description  of  the  policies  and 
procedures  to  be  followed  in  conducting 
the  program  including: 

(1)  Goals  and  objectives; 

(2)  Project  ranking  and  selection 
procedures; 

(3)  Coordination  with  other 
reclamation  programs; 

(4)  Land  acquisition,  management  and 
disposal; 

(5)  Reclamation  on  private  land; 


(6)  Rights  of  Entry;  and 

(7)  Public  participation  in  the  program. 

(d)  Description  of  the  Administrative 
and  Management  structure  to  be  used  in 
the  program  including: 

(1)  Description  of  the  organization  of 
the  designated  agency  and  its 
relationship  to  other  organizations  that 
will  participate  in  the  program; 

(2)  Personnel  staffing  policies; 

(3)  Purchasing  and  procurement 
systems  and  policies;  and 

(4)  Description  of  the  accounting 
system  including  specific  procedures  for 
operation  of  the  reclamation  fund. 

(e)  Description  of  the  public's 
participation  in  preparation  of  the  Plan. 

(f)  A  general  description  of  activities 
to  be  conducted  under  the  Reclamation 
Plan  including: 

(1)  Known  or  suspected  eligible  lands 
and  water  requiring  reclamation, 
including  a  map; 

(2)  General  description  of  the 
problems  identified  and  how  the  plan 
proposes  to  deal  with  them; 

(3)  General  description  of  how  the 
lands  to  be  reclaimed  and  proposed 
reclamation  relate  to  the  surrounding 
lands  and  land  uses: 

(4)  A  table  summarizing  the  quantities 
of  land  and  water  affected  and  an 
estimate  of  the  quantities  to  be 
reclaimed  during  each  year  covered  by 
the  Plan;  and 

(5)  General  description  of  the  sodaL 
economic  and  environmental  conditions 
in  the  different  geographic  areas  where 
reclamation  is  pleinned.  including: 

(i)  The  economic  base: 

tii)  Sociologic  and  demo^phic 
characteristics; 

(iii)  Significant  aesthetia  historic  or 
cultural,  and  recreational  values; 

(iv)  Hydrology  including  water  quality 
and  quantity  problems  associated  with 
pastmiding: 

(v)  Flora  and  fauna  including 
endangered  or  threatened  species  and 
their  habitat; 

(vi)  Underlying  or  adjacent  coal  beds 
and  other  minerals  and  projected 
methods  of  extraction;  and 

(vii)  Anticipated  benefiU  from 
reclamation. 

Li8tofSub}ects  in  30  CFR  Part  961 

Coal  mining.  Indian  lands.  Surface, 
mining.  Undergroimd  mining. 
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Dated:  May  S.  1982 
J.S.Gri]es, 

Acting  Director,  Office  of  Surface  Mining. 

Dated:  May  10. 1982. 
Daniel  N.  Miller.  Jr.. 
A  ssis  tan  t  Secretary  for  Energy  and  Minerals. 

[FR  Doc.  IZ-1342S  FUed  S-17-«2: 1:46  am] 
nUJHQ  CODE  4310-06-II 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[PR  Docket  No.  82-244;  RM-3451;  FCC  82- 
204] 

Amendment  of  the  Commission's 
Rules  To  Delete  a  TatHe  Umlttng  ttM 
Effective  Radiated  Power  of  Stations 
at  Elevations  Exceeding  1,500  feet 
At)ove  Sea  Level  in  a  Certain  MHz 
Band  in  the  Los  Angeles  Urbanized 
Area 

aqency:  Federal  Communicatioas 

Commission. 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  to 
delete  the  Antenna  Hei^t  vs.  Effective 
Radiated  Power  Table  which  applies  to 
systems  operating  in  TV-shared  bands 
in  the  Los  Angeles  area.  A  Petition  for 
Reconsideration  filed  by  the  National 
Mobile  Radio  Association  requested 
relief  from  interference  resulting  from 
implementation  of  the  table.  Deletion  of 
the  table  could  benefit  some  existing 
land  mobile  systems  in  Los  Angeles,  but 
at  the  sacrifice  of  channel  re-use 
capability. 

date:  Comments  are  due  by  June  14, 
1982  and  repHes  by  June  29. 1982. 
ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Plourd.  Private  Radio  Bureau, 
Washington.  D.C  20654  (202)  632-6497. 
SUPPLEMCNTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  90 

Administrative  Practice  and 
Procedure,  Business  and  Industry, 
Industrial  Radio  Services,  Land 
Transportation  Radio  Services,  Private 
Land  Mobile  Radio  Services,  Public 
Safety  Radio  Services,  Radiolocation 
Radio  Service,  Special  Emergency  Radio 
Service. 

In  the  matter  of  Amendment  of 
§  90.307(f)  of  the  Commission's  rules  and 
regulations  to  delete  a  table  limiting  the 
effective  radiated  power  of  stations  at 
elevations  exceeding  1500  feet  ASL  in 
the  band  470-512  MHz  in  the  Los 
Angeles  Urbanized  Area,  PR  Docket  No. 


82-244,  RM-3451,  FCC  82-204.  Notice  of 
Proposed  Rulemaking. 

Adopted:  April  29, 1982. 
Released:  May  7, 1982. 

Summary 

1.  In  this  Notice  of  Proposed 
Rulemaking,  the  Commission  proposes 
to  delete  a  rule  which  applies  to  private 
land  mobile  radio  systems  in  the  band 
470-512  MHz.  The  rule  (See  47  CFR 
90.307(f))  contains  a  table  limiting  the 
effective  radiated  power  of  radio 
systems  in  Los  Angeles,  according  to 
antenna  height  above  mean  sea  level 
(AMSL).  This  rule  decreases  the 
permitted  effective  radiated  power  of 
base  and  repeater  stations  as  anteima 
height  AMSL  is  increased  above  1500 
feet.  The  action  to  delete  the  table 
responds  to  a  Petition  for 
Reconsideration  filed  by  the  National 
Mobile  Radio  Association  (NMRA). 

Background 

2.  The  rule  containing  the  above- 
referenced  table  was  adopted  on 
December  10, 1974.  during  proceedings 
in  Docket  No.  20109  (See  49  FCC  2d 
1300),  which  sought  to  promote 
fi^quency  re-use  by  limiting  the 
effective  radiated  powers  of  stations 
sited  at  high  elevations.  These  stations, 
because  of  the  unusually  high  sites 
available  in  the  Los  Angeles  urbanized 
area,  have  "virtually  line-of-sight  paths 
into  much  of  the  Los  Angeles 
metropolitan  area."  (49  FCC  2d  1303,  at 
paragraph  10.)  Recognizing  that  the 
siting  of  these  stations  was  a  hindrance 
to  channel  re-use,  the  Commission 
adopted  the  table  limiting  base  and 
repeater  staticms'  effective  radiated 
power  (ERP).  in  order  to  prevent 
destructive  interference  to  co-channel 
stations  spaced  a  minimum  of  40  miles 
apart.  (See  47  CFR  90.313.)  Systems 
which  exceeded  the  new  ERP  limits  at 
the  time  were  given  until  January  1, 
1980,  to  comply  with  die  table.  Prior  to 
this  compliance  date,  NMRA  (then,  the 
California  Mobile  Radio  Association,  or 
CMRA)  petitioned  the  Commission  to 
delete  the  table  (RM-3451).  The 
Commission  denied  the  requested  relief 
on  October  21, 1960,  in  a  Memorandum 
Opinion  and  Order.  (See  83  FCC  2d  141.) 
On  December  2, 1960,  NMRA  petitioned 
for  reconsideration  of  this  decisioiL 
Since  that  time,  the  Private  Radio 
Bureau,  under  delegated  authority,  has 
stayed  the  effectiveness  of  the  table  at 
the  request  of  NMRA  pending 
Commission  action  on  NMRA's  Petition 
for  Reconsideration,  which  supplied 
new  information, 

3.  The  Petition  for  Reconsideration 
(Petition)  pointed  to  an  increased 


potential  for  interference  due  to  reduced 
powers,  NMAR  submitted  an 
engineering  statement  to  support  that 
contention.  The  Petition  further  stated 
that  re-use  is  not  possible,  anyway, 
because  the  transmitters  on  which  many 
licensees  operate  cover  much  of  the 
same  portions  of  the  Los  Angeles  basin, 
due  to  the  close  spacing  permitted 
between  co-channel  transmitters. 
NMRA  stated  that  because  re-use  is  not 
feasible,  given  the  present  siting  of 
stations  in  this  band  in  Los  Aisles,  the 
table  should  be  deleted  to  alleviate  the 
interference  problem. 

4.  In  the  engineering  statement 
submitted  on  behalf  of  NMRA,  the 
Petitioner  purported  to  show  how 
reducing  the  effective  radiated  power  of 
community  repeaters  which 
simultaneously  serve  the  Los  Angeles 
basin  would  result  in  greater  likelihood 
that  mobile  units  would  not  hear  co- 
chaxmel  communications  as  they 
monitor  the  frequency  before 
transmitting.  (See  47  CFR  9a403(e).)  In 
addition,  the  study  noted  that  the  R- 
6602  '  curves  used  to  set  up  the  table 
were  not  appropriate  for  that  piupose, 
since  the  curves  are  not  applicable  to 
abrupt  changes  in  geography,  as  is  the 
case  in  Los  Angeles.  As  a  consequence, 
the  radiated  patterns,  which  differs  from 
patterns  in  other  cities,  conflict  greaUy 
with  the  requirement  for  mobile  units  to 
operate  within  30  miles  of  their 
associated  base  or  repeater  station.  The 
abrupt  changes  in  topography  in  L.os 
Angeles  distort  the  signal  strength 
contours  in  comparison  to  what  we 
would  expect  from  analysis  using  R- 
6602  curves.  This  would  result  from 
"terrian  roughness"  factors  in  Los 
Angeles  which  exceed  those  upon  which 
R-6602  was  based.  Thus,  injnany  cases, 
signals  cannot  be  received  in  areas 
close  to  the  transmitter,  while  they 
simultaneously  come  in  strong  in 
locations  much  more  than  30  miles 
away. 

5.  In  addition  to  NMRA's  submissions, 
there  is  also  material  before  us  which 
maintains  that  restricting  the  power  of 
existing  systems  will  result  in  "dead 
spots"  in  system  coverage — particularly 
in  local  governmental  systems — and  wUl 
require  substantial  expenditures  by 
these  entities,  if  they  are  to  assure 
communications  throughout  the  entire 
geographic  area  for  which  they  are 
responsible. 

6.  It  is  clear  that  conversion  of  present 
systems  may  increase  the  costs  to  local 


■  Sw  FCC  RcpoH  No.  R-ee02  Saptember  7,  ises, 
tnUlUd  "Developmenl  of  VHF  and  UHF 
Propagation  Curvei  for  TV  and  FM  Broadcasting,'' 
reprinted  May  1974. 
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government  entities.  We  do  not  view  the 
interference  within  the  Los  Angeles  area 
argument  as  particularly  persuasive, 
however,  as  a  basis  for  deletion  of  the 
Table.  Chi  the  other  hand  there  is  an 
issue  as  to  whether  there  can  be  feasible 
geographic  re-use  of  these  channels. 
AddUtionally,  the  Commission  has 
undertaken  a  study  *  of  the  land  mobile 
interference  problems  in  Southern 
California  including  potential  ducting 
interference  effects  between  Los 
Angeles  and  San  Diego.  We  will, 
therefore,  tentatively  propose  the 
deletion  of  the  Table  in  order  to 
expedite  action,  should  our  study  of 
ducting  demonstrate  this  is  desirable. 
We  are  doing  this  because  of  the  time 
that  has  already  elapsed  since  this 
petition  was  submitted.  However,  we 
emphasize  that  a  final  decision  on  this 
matter  will  not  be  made  until  the  results 
of  this  study  and  the  comments  are 
thoroughly  analyzed 

7.  Accordingly,  we  propose  to  delete 
S  90.307(f)  in  its  entirety,  and  to  delete 
the  Antenna  Height  vs.  Power  table 
which  is  reproduced  on  "Figure  *A,' 
Power  Reduction  Graphs,  50  dB 
Protection."  contained  in  S  90.311  of  our 
rules.  (See  47  CFR  90.311.)  These 
amendments  are  set  out  in  the  Appendix 
below. 

8.  We  encourage  all  interested  parties 
to  respond  to  this  Notice  since  such 
information  as  they  may  provide  often 
forms  the  basis  for  further  Commission 
action.  For  purposes  of  this  non- 
restricted  notice  and  comment  rule- 
making proceeding,  members  of  the 
public  are  advised  that  ex  parte 
contacts  are  permitted  from  the  time  the 
Commission  adopts  a  Notice  of 
Proposed  Rulemaking  until  the  time  a 
pubUc  notice  is  issued  stating  that  a 
substantive  disposition  of  the  matter  is 
to  be  considered  at  a  forthcoming 
meeting  of  until  a  final  order  disposing 
of  the  matter  is  adopted  by  the 
Commiasion,  whichever  is  earlier.  In 
general,  an  ex  parte  presentation  is  any 
written  or  oral  communication  (other 


'Thla  Southern  California  Propagation  Project 
was  begun  in  September  1961  ai  a  result  of  a  large 
number  of  compliants  concerning  interference 
between  co-channel  stations  in  the  private  radio 
•ervice  located  in  the  Lo«  Angeles/San  Oiego  area. 


than  formal  written  comments/ 
pleadings  and  formal  oral  ai^guments) 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
that  presentation  on  the  Secretary  for 
inclusion  in  the  pubUc  file.  Any  person 
who  initiates  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously  filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation;  on  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  by  docket  number  the 
proceeding  to  which  it  relates.  See 
generally,  S  1.1231  of  the  Commission's 
rules,  47  CFR  1.1231. 

9.  Authority  for  issuance  of  this  notice 
is  contained  in  sections  4(i)  and  303(r}  of 
the  Communications  Act  of  1934  as 
amended  47  U.S.C.  154(i)  and  303(r). 
Pursuant  to  applicable  procedures  set 
forth  in  {  1.415  of  the  Commission's 
ndes.  interested  persons  may  file 
comments  on  or  before  June  14, 1982. 
and  reply  comments  on  or  before  Jime 
29, 1982.  Timely  comments  will  be 
considered  by  the  Commission  before 
final  action  is  taken  in  this  proceeding. 
In  reaching  its  decision,  the  Commission 
may  take  into  consideration  information 
and  ideas  not  contained  in  the 
comments,  provided  that  such 
information  or  a  writing  indicating  the 
nature  and  source  of  such  information  is 
placed  in  the  public  file,  and  provided 
that  the  fact  of  the  Commission's 
reliance  on  such  information  is  noted  in 
the  Report  and  Order.  A  summary  of  the 
Commission's  procedures  governing  ex 
parte  contacts  in  informal  rulemakings 
is  available  from  the  Commission's 
Consumer  Assistance  Office,  Federal 
Communications  Commission, 
Washington,  D.C.  20554,  (202)  632-7000. 

10.  In  accordance  with  the  provisions 
of  S  1.419  of  the  Commission's  rules,  an 
original  and  five  copies  of  all 


statements,  brieb  or  comments  filed 
shall  be  furnished  to  die  Commission. 
Responses  will  be  available  for  public 
iiupection  during  business  hours  in  the 
Commission's  Pidilic  Reference  Room  in 
its  headquarters  in  Washington.  D.C 

11.  The  commission  has  determined 
that  sections  603  and  604  of  the 
Regulatory  Flexibility  act  of  1980  (Pub. 
L  98-354)  do  not  apply  to  this  rule- 
making proceeding.  These  rules  which 
propose  to  relieve  an  existing  burden  on 
small  entities  will  not  if  promulgated, 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  rule  is  confined  to 
operations  in  the  Los  Angeles 
metropolitan  area.  Further,  the  proposed 
amendment,  if  adopted,  imposes  no  new 
recordkeeping,  reporting  or  other 
requirement  upon  license  applicants  or 
holders.  Accordingly,  the  Commission 
certifies  that  sections  603  and  fi04  of  the 
Regulatory  Flexibihty  Act  do  not  apply 
to  these  proceedings. 

12.  For  further  information  concerning 
this  rulemaking  proceeding,  contact 
Keith  Plourd  (202)  632-6497. 

(Sees.  4. 303, 48  SUL.  as  amended.  1066. 1082: 
47  US.C  154.  303) 

Federal  Communications  Commission. 
WOHaml.TricaiiGO, 

Secretary 

Appendix 

PART  90-PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

The  Commission  proposes  to  amend 
47  CFR.  Fart  90,  as  follows: 

§90.307    [Amended] 

1.  Amend  §90.307,  Protection  criteria. 
by  removing  paragraph  (f)  and  the 
reference  to  paragraph  (f)  in  paragraph 

(b). 

§90.309    [AmandMl] 

2.  Amend  §  90.309,  Frequencies,  by 
removing  Footnote  2  on  Figure  'A', 
Power  Reduction  Graphs,  50  dB 
Protection,"  as  indicated  on  the 
following  page. 

BUJNQ  COOC  671».«1-M 
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DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  642 

Coastal  Migratory  Pelagic  Resources 
of  the  Guif  of  Mexico  and  the  South 
Atlantic      ' 

AQENCY:  Nation£il  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule. 

summary:  The  Assistant  Administrator 
for  Fisheries  has  initially  approved  the 
Fishery  management  Plan  for  Coastal 
Migratory  Pelagic  Resources  of  the  Gulf 
of  Mexico  and  the  South  Atlantic. 
NOAA  announces  that  copies  of  the 
fishery  management  plan  are  available, 
issues  this  proposed  rulemaking  to 
implement  the  plan,  and  requests 
comments  on  the  plan  and  implementing 
regulations.  The  plan  and  proposed 
implementing  regulations:  (1)  Provide 
management  measures  to  minimize 
conflicts  between  user  groups;  (2) 
establish  optimum  yields  for  king  and 
Spanish  mackerel  and  cobia  and  quotas 
for  king  and  Spanish  mackerel;  (3) 
establish  size  limits  for  Spanish 
mackerel  and  cobia,  (4)  provide  for 
observers  on  vessels  harvesting  king 
and  Spanish  mackerel  with  purse  seines; 
and  (5}  establish  a  minimum  mesh  size 
for  gill  nets  used  to  harvest  king 
mackerel.  The  intended  effect  of  these 
regulations  is  to  reduce  user-group 
conflicts  and  prevent  overfishing  of  the 
king  and  Spanish  mackerel  and  cobia 
stocks. 

DATES:  Written  comments  must  be 
received  on  or  before  July  2. 1982. 
ADDRESSES:  Comments  and  requests  for 
copies  of  this  fishery  management  plan 
or  the  regulatory  impact  review  should 
be  sent  to:  Mr.  Jack  T.  Brawner,  Acting 
Regional  Director,  Southeast  Region. 
National  Marine  Fisheries  Service,  9450 
Roger  Boulevard,  st.  Petersburg,  Florida 
33702.  1 1 

FOR  FURTHEII  INFORMATION  CONTACH 
Mr.  Harold  B.  Allen.  813-893-3141, 
SUPPLEMENTARY  INFORMATION:  The 

Assistant  Administrator  for  Fisheries 
initially  approved  the  Fishery 
Management  Plan  for  Coastal  Migratory 
Pelagic  Resources  of  the  Gulf  of  Mexico 
and  the  South  Atiantic  (FMP)  on  April  1. 
1982,  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act). 
These  proposed  regulations  implement 
the  FMP,  which  was  prepared  jointiy  by 
the  Gulf  of  Mexico  and  South  Atlantic 


Fishery  Management  Councils 
(Councils). 

The  FMP  manages  the  coastal  pelagic 
fishery  throughout  the  fishery 
conservation  zone  (FCZ)  off  the 
southern  Atiantic  coastal  States  from 
the  Virginia-North  Carolina  border 
south  and  through  the  Gulf  of  Mexico. 
The  FMP  covers  Spanish  mackerel,  king 
mackerel,  cobia,  dolphin,  bluefish.  litUe 
tuimy  and  cero  mackerel.  The  last  four 
are  minor  species  in  the  fishery  that  are 
caught  incidentally  to  the  directed 
fishing  effort  for  king  and  Spanish 
mackerel  and  cobia;  only  data  collection 
requirements  of  the  FMP  apply  to  these 
minor  species.  Bluefish  are  exempt  from 
data  collection  requirements  in  the 
Atlantic  because  the  Mid-Atlantic 
Fishery  Management  Council  intends  to 
develop  a  plan  for  bluefish. 

Historically,  the  majority  of  the 
coastal  pelagic  fishery  is  conducted 
from  the  Virginia-North  Carolina  border 
south  and  in  the  Gulf  of  Mexico.  Minor 
commercial  catches  of  Spanish  and  king 
mackerel  are  taken  north  to  the  mid- 
Atlantic  States  and  Chesapeake  Bay. 
However,  because  these  catches  always 
have  been  less  than  two  percent  of  the 
southern  catches,  they  were  not  used  in 
calculating  maximum  sustainable  yield 
(MSY).  For  this  reason,  regulations 
would  not  apply  to  these  areas. 

Background 

The  coastal  migratory  pelagic 
(mackerel]  fishery  of  the  Gulf  of  Mexico 
and  south  Atiantic  is  of  importance  to 
recreational  and  conunercial  fishermen, 
the  businesses  directly  serving  them, 
and  the  regional  economies.  "Hie  MSY  of 
the  migratory  pelagic  management  unit 
in  the  Gulf  and  south  Atiantic  is  65 
milion  pounds.  This  estimate  includes 
stocks  of  long  mackerel.  Spanish 
mackerel,  and  cobia. 

The  recreational  fishery  occurs  both 
Inshore  (within  three  miles  of  shore)  and 
offshore  for  Spanish  and  king  mackerel. 
Recreational  surveys  indicated  that  in 
1975,  anglers  caught  33.1  million  pounds 
and  in  1979, 15  million  pounds,  l^e  poor 
nature  of  recreational  catch  statistics 
makes  it  difficult  to  say  whether  catches 
have  been  declining  over  time. 
However,  expenditxires  related  to 
recreational  fishing  have  been 
constantiy  increasing  over  time:  in  1980, 
the  value  of  sales  related  to  the 
management  unit  was  an  estimated  $103 
million  with  an  associated  2.840  person- 
years  of  employment 

The  conunercial  fishery  for  king 
mackerel  is  conducted  offshore,  while 
the  Spanish  mackerel  fishery  occurs  in 
both  zones.  Commercial  landings  of  king 
mackerel  peaked  at  10.5  million  pounds 
In  1974,  and  Spanish  mackerel 


commercial  landings  peaked  at  18.0 
milhon  pounds  in  1976.  The  value  of  the 
commercial  fishery  increased  steadily; 
in  1980,  the  dockside  value  of  the  king 
and  Spanish  mackerel  fisheries  was  $8.5 
million  and  its  contribution  to  the  Gross 
National  Product  exceeded  $20  million. 
The  increasing  level  of  effort  in  Iwth 
fisheries  may  have  contributed  to  a 
decline  in  the  relative  abundance  of 
stocks  of  both  mackerel  species.  Cobia 
stocks  in  particular  are  overfished.  In 
addition,  intense  conflicts  exist  between 
recreational  and  commercial  users  of  the 
mackerel  stocks,  and  between 
commercial  users  employing  different 
gears. 

Quotas 

The  Councils  established  the  optimum 
yield  (OY)  for  king  mackerel  at  37 
million  pounds  annually.  This  amount  is 
equal  to  the  best  available  estimate  of 
MSY  and  it  is  expected  to  balance  the 
risk  of  overfishing  against  the  chance  of 
failure  to  maximize  utilization  of  the 
resource.  TTie  total  allowable  catch  is 
set  at  OY  and  is  divided  into  allocations 
of  28  million  pounds  for  the  recreational 
fishery  and  9  million  pounds  for  the 
commercial  fishery.  The  commercial 
allocation  is  further  divided  between 
hook-and-line  fishermen  (3,877,200 
pounds)  and  net  fishermen  (5,122.800 
pounds).  Division  of  the  annual  quota 
for  king  mackerel  will  prevent  one  or 
more  groups  from  taking  such  a  large 
portion  of  the  harvest  that  other  users 
are  unable  to  engage  in  their  traditional 
fishery.  The  fishery  will  be  closed  for  a 
user  group,  including  the  recreational 
fishery,  when  its  allocation  has  been 
harvested. 

The  OY  for  Spanish  mackerel  is  also 
set  at  MSY.  which  is  27  million  pounds 
annually,  with  no  qotas  by  user  group. 
This  permits  some  increase  in  the 
present  catch  and  allows  optimization  of 
economic  and  social  benefits  to  users. 
The  fishery  will  be  closed  when  OY  is 
harvested  For  both  species,  catches  will 
be  counted  against  the  quotas  for  the 
fishing  year  in  which  they  are  harvested, 
not  when  they  are  sold. 

The  OY  for  cobia  is  determined  to  be 
the  available  amount  of  cobia  at  a  size 
equal  to  or  greater  than  a  33-inch  fork 
length,  measured  from  the  tip  of  the 
head  to  the  center  of  the  tail  This  OY 
will  reduce  the  possibility  of  recruitment 
overfishing,  stabilize  catch  at  or  near 
MSY,  and  increase  yield  and  average 
size  of  fish.  No  other  catch  limitation  is 
set  for  cobia. 

It  is  anticipated  that  domestic 
fishermen  will  harvest  the  OYs  of  king 
and  Spanish  mackerel  and  cobia; 
therefore,  the  total  allowable  level  of 
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foreign  fishing  is  specified  as  zero  for 
these  species. 

Size  limits 

To  reduce  the  potential  for  overfishing 
by  commercial  and  recreational 
fishermen,  a  size  limit  of  12  inches  is 
proposed  for  Spanish  mackerel.  This 
will  discourage  harvest  of  Spanish 
mackerel  below  the  size  required  for 
optimum  biological  yield. 

A  catch  allowance  for  undersized  fish 
will  be  allowed  equal  to  five  percent  of 
the  total  catch  by  weight  of  Spanish 
mackerel  on  board.  This  allowance  will 
provide  for  any  incidental  catch  and  yet 
will  discourage  marketing  of  small  fish. 
The  size  limit  for  cobia  is  33  inches. 
There  is  no  size  limit  for  king  mackerel 

Gear  limitations 

A  minimum  mesh  size  of  4%  inches  is 
proposed  for  king  mackerel  gill  nets. 
This  measaure  will  eliminate  the  harvest 
of  small,  less  valuable  fish  and  will 
increase  the  potential  yield  from  the 
fishery.  The  use  of  gill  nets  for  the 
harvest  of  king  mackerel  is  extremely 
controversial  and  has  resulted  in  intense 
conflicts  between  netters  and 
commercial  hook-and-liners  and 
recreational  fishermen.  Commercial 
hook-and-liners  and  sport  fishermen 
perceive  this  management  measure  as 
necessary  to  prevent  overfishing  of  the 
resource  by  users  of  gill  nets.  The 
proposed  minimum  mesh  size  is 
consistent  with  Florida  law;  presently 
all  gill  netting  of  mackerel  takes  place  in 
waters  off  the  cost  of  the  State  of 
Florida. 

Fishing  group  conflicts 

Procedures  are  proposed  in  the  FMP 
to  resolve  conflicts  when  they  occxu" 
between  recreational  and  conmiercial 
fishermen  and  between  commercial 
hook-and-line  fishermen  and 
commercial  net  fishermen.  Upon 
determining  that  a  conflict  exists,  the 
Secretary  of  Commerce  (Secretary), 
after  consultation  with  the  Councils, 
may  implement  by  regulatory 
amendment  such  FMP  measures  as  (1) 
separation  of  user  groups  by  fishing  time 
and  area;  (2)  prohibition  of  specific  gear; 
(3)  establishment  of  bag  limits  for 
recreational  fishermen  and  trip  limits  for 
commercial  fishermen;  and  (4) 
establishment  of  a  size  limit  for  king 
mackerel. 

In  addition,  specific  measures  are 
proposed  for  field  order  action  to 
resolve  recurring  conflicts  between  king 
mackerel  gillnet  fishermen  and  hook- 
and-line  fishermen  in  the  FCZ  off  the 
southern  coast  of  Florida  between 
27*00.6'  N.  latltute  and  27'  50*  N. 
latitude.  These  measures  include 


establishment  of  an  area  within  which 
the  use  of  gill  nets  or  hook-and-line  gear 
may  be  restricted,  and  the  establishment 
of  two  other  areas  between  27*  10'  N. 
latitude  and  27*  50'  N.  latitude  where  the 
use  of  gear  may  be  alternated  or  fishing 
for  Icing  mackerel  may  be  prohibited. 
These  measures  can  be  implemented  by 
the  Secretary  only  after  consultation 
with  the  South  Atlantic  Fishery 
Management  Council,  appropriate  law 
enforcement  agencies,  the  State  of 
Florida  agency  with  fishery  management 
responsibility,  and  any  other  persons 
that  the  Secretary  deems  appropriate. 

Purse  Seines 

There  presently  are  no  prohibitions 
against  harvestiiig  king  and  Spanish 
mackerel  with  purse  seines  in  the  FCZ. 
However,  certain  State  possession  and 
landing  laws  have  effectively  prohibited 
use  of  this  gear,  both  in  State  waters 
and  the  FCZ.  Implementation  of  the  FMP 
is  expected  to  affect  the  validity  of  these 
laws  as  applied  to  FCZ-harvested  fish, 
and  to  affect  their  enforceability  in  State 
waters. 

Purse  seines  are  very  efficient  and 
highly  controversial  gear.  Both  Councils 
and  most  users  of  the  resource, 
including  purse-seine  operators,  believe 
unrestricted  purse  seining  will  result  in 
overfishing  and  in  adverse 
socioeconomic  impacts  on  all  users  of 
the  mackerel  stocks.  Since  data  for 
evaluating  the  effect  of  this  gear  are 
inadequate,  the  Councils  have  restricted 
the  quantity  of  mackerel  that  may  be 
harvested  with  purse  seines  (400,000 
pounds  of  king  mackerel  and  300,000 
pounds  of  Spanish  mackerel  in  the  Gulf 
of  Mexico  and  the  same  amounts  in  the 
Atlantic).  Also,  the  Councils  require  that 
all  vessels  fishing  purse  seines  have 
observers  on  bo6ird.  ITiis  will  facilitate 
collecting  information  on  catch  per  unit 
of  effort  and  size  selectiveness  of  this 
gear.  Harvest  restrictions  will  protect 
the  resource  while  these  data  are 
collected  and  appropriate  management 
measures  are  developed  for  the  control 
of  purse  seines. 

Statistical  Reporting 

Better  information  on  landings  is 
needed  for  effective  management  of  the 
pelagic  fishery.  Currently,  statistics  on 
commercial  landings  are  based  only  on 
data  obtained  through  dealers  and 
processors.  Obtaining  complete,  detailed 
biological,  social,  and  economic  data 
firom  each  user  would  be  prohibitively 
expensive.  Therefore,  NMFS  is 
developing  a  mandatory  reporting 
system  that  utihzes  sampling  methods 
whenever  a  sample  will  provide 
adequate  information.  The  Center 
Director,  Southeast  Fisheries  Center, 


National  Marine  Fisheries  Service,  will 
determine  the  number  of  individuals 
selected,  the  reporting  interval,  and  the 
duration  of  reporting,  based  on  specific 
management  needs. 

Because  this  system  has  not  been 
completely  developed  and  the  forms  are 
not  yet  prepared,  the  proposed 
regulations  reserve  the  section  that 
provides  for  data  reporting.  It  is 
anticipated  that  the  mandatory  reporting 
system  will  be  proposed  as  soon  as 
sampling  procedures  and  reporting 
forms  are  developed  and  approved.  The 
forms  will  be  submitted  to  theOffice  of 
Management  and  Budget  for  clearance 
under  section  3507  of  the  Paperwork 
Reduction  Act,  Pub.  L  96-511. 

Classification 

The  Assistant  Administrator  foe 
Fisheries,  NOAA,  has  determined  that 
the  plan  complies  with  the  national 
standards,  other  provisions  of  the 
Magnuson  Act,  and  other  applicable 
law. 

The  adoption  and  implementation  of 
the  FMP  is  a  major  Federal  action  that 
will  have  a  significant  impact  on  the 
quality  of  the  human  environment. 
Under  the  National  Environmental 
Policy  Act  and  NOAA  Directive  02-10.  a 
draft  environmental  impact  statement 
was  filed  with  the  Environmental 
Protection  Agency.  The  notice  of 
availability  was  published  on  February 
5. 1980  (45  FR  7831). 

The  Administrator,  NOAA.  has 
determined  that  these  proposed 
regulations  are  not  major  under 
Executive  Order  12291.  A  Regulatory 
Impact  Review  (RIR)  has  been  prepared 
that  analyzes  the  expected  benefits  and 
costs  of  the  regulatory  action.  The 
review  provides  the  basis  for  the 
Administrator's  determination.  The 
FMP's  management  measures  are 
designed  to  maintain  current  landings 
and  productivity  of  each  user  group, 
while  preventing  overfishing  of  the  king 
and  Spanish  mackerel  and  cobia  stocks. 

The  RIR  indicates  that  the  proposed 
regulations  will  result  in  benefits  to 
fishermen  and  the  economy  that  are 
greater  than  the  associated  Federal 
costs  to  manage  the  fishery  on  a 
continuing  basis.  Benefits  that  will 
accrue  from  implementation  of  the 
proposed  measures  come  from  the 
prevention  of  overfishing.  The  benefit,  in 
terms  of  poimds  of  fish,  is  the  difference 
between  the  OY  specified  in  the  plan 
and  the  amount  caught  after  overfishing 
occurs:  in  monetary  terms,  the  benefit  is 
the  difference  between  the  contribution 
to  the  Gross  National  Product  (GNP)  by 
OY  and  the  contribution  to  GNP 
associated  with  the  catch  after 
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overfishing  occurs.  The  expected 
benefits  range  from  $5.6  million  to  $27.9 
million  annually  over  the  next  five 
years.  Empirical  data  indicate  that  the 
level  of  fishing  effort  by  commercial  and 
recreational  fishermen  is  increasing 
rapidly  and  mackerel  stocks  and  catch 
will  decline  if  effort  increases.  The  FMP 
and  implementing  regulations  will  not 
increase  the  Federal  paperwork  burden 
as  defined  by  the  Paperwork  Reduction 
Act,  because  the  data  collection  system 
will  not  be  implemented  at  this  this 
time.  Section  642.24(b)  of  the 
implementing  regulations  requires  that 
owners  or  operators  of  purse  seine 
vessels  fishing  for  king  and  Spanish 
mackerel  report  their  catch  for  each  trip 
by  telephone.  Since  there  are  fewer  than 
10  vessels  in  this  fleet,  this  information 
is  to  be  gathered  from  fewer  than  ten 
persons,  so  no  "collection  of 
information"  is  involved  under  the 
Paperwork  Reduction  Act 

These  regulations  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  under  the 
Regulatory  Flexibility  Act  An  initial 
regulatory  flexibility  analysis  has  been 
prepared  in  compUance  with  the 
Regulatory  Flexibility  Act  and  has  been 
combined  with  the  RJR  summarized 
above. 

The  Coastal  Zone  Management  office* 
from  each  State  having  an  approved 
program  under  the  Coastal  Zone 
Management  Act  and  whose  territorial 
waters  are  adjacent  to  the  management 
area  have  reviewed  the  FMP.  These 
offices  have  determined  the  FMP  to  be 
consistent  with  their  coastal  zone 
management  programs.  The  States  of 
Georgia  and  Texas  do  not  have 
approved  programs. 

List  of  Subjects  in  50  CFR  Part  642 

Fish;  Fisheries. 

Dated:  May  12. 1982. 

Robert  K.  Crowell, 

Deputy  Executive  Director,  National  Marine 
Fisheries  Service. 

50  CFR  is  amended  by  adding  a  new 
Part  642  to  read  as  follows: 

PART  642~<X>ASTAL  MIGRATORY 
PELAGIC  RESOURCES  OF  THE  GULF 
OF  MEXICO  AND  SOUTH  ATLANTIC 

Subpart  A—Oeneral  Provtaiona 

Sec.  I  I 

642.1  Purpdse  and  scope. 

642.2  Deflnitlons. 

642.3  Relation  to  other  laws. 

642.4  Permitt  and  fees. 

642.5  Recordkeeping  and  reportiiig 
requirements  [Reserved]. 

642.6  Vessel  identificatioa  [Reserved]. 
64Z7    Prohibitions. 

642.8    Facilitation  of  enforcemenL 


Sec. 

642.9    Penalties. 

Subpart  B~~lianao6fnafit  I 

642.20  Seasons. 

642.21  Quotas. 

642.22  Closures. 

642.23  Size  restrictions. 

642.24  Vessel  gear,  equipment  limitations. 

642.25  Spedfically  authorized  activitiea. 

642.26  Area,  time  limitations. 
Authority:  16  U.S.C.  1801  et  seq. 

Subpart  A— General  Provtaiona 
§  642.1    PurpoM  and  acope. 

(a)  The  purpose  of  this  Part  is  to 
implement  the  Fishery  Management 
Plan  for  Coastal  Migratory  Pelagic 
Resources  developed  by  the  Gulf  of 
Mexico  and  South  Adantic  Fishery 
Management  Councils  under  the 
Magnuson  Act 

(b)  "ITiis  Part  regulates  fishing  for 
coastal  migratory  pelagic  fish  by  fishing 
vessels  of  the  United  States  within  the 
fishery  conservation  zone  off  the 
Adantic  coastal  States  south  of  the 
Virginia-North  Carolina  border  and  in 
the  Gulf  of  Mexico. 

S642J    Deflnmona. 

In  addition  to  the  definitions  in  the 
Magnuson  Act.  and  unless  the  context 
requires  otherwise,  the  terms  used  in 
this  Part  have  the  following  meanings: 

Authorized  Officer  means: 

(a)  Any  commissioned,  warrant,  or 
petty  officer  of  the  U.S.  Coast  Guard: 

(b)  Any  certffied  enforcement  officer 
or  special  agent  of  NMFS; 

(c)  Any  officer  designated  by  the  head 
of  any  Federal  or  State  agency  which 
has  entered  into  an  agreement  with  the 
Se<a«tary  and  the  Commandant  of  the 
U.S.  Coast  Guard  to  enforce  the 
provisions  of  the  Magnuson  Act;  or 

(d)  Any  U.S.  Coast  Guard  personnel 
accompanying  and  acting  under  the 
direction  of  any  person  described  in 
paragraph  (a)  of  this  definition. 

Center  Director  means  the  Center 
Director,  Southeast  Fisheries  Center, 
NMFS,  75  Virginia  Beach  Drive.  Miami. 
Florida  33149;  telephone  305-361-5761. 

Coastal  migratory  pelagic  fish  means 
the  following  species: 

King  mackeral — Scomberomorus 

CO  valla 
Spanish  mackerel — Scomberomorus 

maculatus 
Cero  mackeral — Scombermorus  regalia 
Cobia — Rachyceation  canadum 
Little  tunny — Euthynnus  alletteratus 
Dolphin — Coryphaena  hippurus 
Bluefish — PomQtomus  saltatrix  (Gulf  of 

Mexico  only) 

Commerical  fisherman  means  a 
person  who  sells  any  part  of  his  catch. 


Dealer  means  the  person  who  first 
receives  or  purchases  fish  direcdy  from 
a  commercial  fisherman. 

Fishery  conservation  zone  (FCZ) 
means  that  area  adjacent  to  the 
territorial  sea  of  the  constituent  States 
of  the  United  States  which,  except 
where  modified  to  accommodate 
international  boundaries,  encompassed 
all  waters  from  the  seaward  boundary 
of  each  of  the  coastal  States  to  a  line  on 
which  each  point  is  200  nautical  miles 
from  the  baseline  from  which  the 
territorial  sea  of  the  United  States  is 
measiu^d. 

Fishing  means  any  activity,  other  than 
scientific  research  conducted  by  a 
scientific  research  vessel,  which 
involves: 

(a)  The  catching,  taking,  or  harvesting 
offish: 

(b)  The  attempted  catching,  taking,  or 
harvesting  of  fish; 

(c)  Any  other  activity  which  can 
reasonably  be  expected  to  residt  in  the 
catching,  taking,  or  harvesting  of  fish;  or 

(d)  Any  operations  at  sea  in  support 
of,  or  in  preparation  for,  any  activity 
described  in  paragraph  (a),  (b),  or  (c)  of 
this  definition. 

Fishing  vessel  means  any  vessel,  boat. 
ship,  or  other  craft  which  is  used  for, 
equipped  to  be  used  for,  or  of  a  type 
which  is  normally  used  fon 

(a)  Fishing;  or 

(b)  Aiding  or  assisting  one  or  more 
vesels  at  sea  in  the  performance  of  any 
activity  relating  to  fishing,  including,  but 
not  limited  to,  preparation,  supply, 
storage,  refrigeration,  transportation,  or 
processing. 

Fork  length  means  the  distance  from 
the  tip  of  the  head  to  the  center  of  the 
tail  (caudal  fin). 

Magnuson  Act  means  the  Magnuson 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  et  seq.) 

NMFS  means  the  National  Marine 
Fisheries  Service. 

Operator,  with  respect  to  any  vessel 
means  the  master  or  other  individual  on 
board  and  in  charge  of  that  vessel. 

Owner,  widi  respect  to  any  vessel 
means: 

(a)  Any  person  who  owns  that  vessel 
in  whole  or  in  part; 

(b)  Any  charterer  of  the  vessel, 
whether  bareboat,  time  or  voyage;  or 

(c)  Any  person  who  acts  in  the 
capacity  of  a  charterer,  including,  but 
not  limited  to,  parties  to  a  management 
agreement,  operating  agreement,  or 
other  similar  arrangement  that  bestows 
control  over  the  destination,  function,  or 
operation  of  the  vessel;  and 

(d)  Any  agent  designated  as  such  by 
any  person  described  in  paragraphs  (a), 
(b),  or  (c)  of  this  definition. 
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Person  means  any  individual  (whether 
or  not  a  citizen  of  the  United  States), 
corporation,  partnership,  association,  or 
other  entity  (whether  or  not  organized  or 
existing  under  the  laws  of  any  State), 
and  any  Federal,  State,  local,  or  foreign 
government  or  any  entity  of  any  such 
government. 

Processor  means  a  person  who 
processes  fish  products  for  commercial 
use  or  consumption. 

Regional  Director  means  the  Regional 
Director,  Southeast  Region,  NMFS. 
Duval  Building,  9450  Koger  Boulevard. 
St.  Petersburg.  Florida  33702;  telephone, 
813-893-3141,  or  a  designee. 

Secretary  means  the  Secretary  of 
Commerce  or  a  designee. 

U.S.  fish  processor  means  a  facility 
located  within  the  United  States  for,  and 
vessels  of  the  United  States  used  for  or 
equipped  for,  the  processing  of  fish  for 
commercial  use  or  consumption. 

U.S.-harvested  fish  means  fish  caught, 
taken  qr  harvested  by  vessels  of  the 
United  States  within  any  foreign  or 
domestic  fishery  regulated  under  the 
Magnuson  Act. 

Vessel  of  the  United  States  means: 

(a)  A  vessel  documented  or  numbered 
by  the  U.S.  Coast  Guard  under  United 
States  law;  or 

(b)  A  vessel  imder  five  net  tons  that  is 
registered  under  the  laws  of  any  State. 

8642.3    RetetfcMitoottMrlaws. 

(a)  Persons  affected  by  these 
regulations  should  be  aware  that  other 
Federal  and  State  statutes  and 
regulations  may  apply  to  their  activities. 

(b)  Certain  responsibilities  relating  to 
data  collection  and  enforcement  may  be 
performed  by  authorized  State 
personnel  under  a  cooperative 
agreement  entered  into  by  the  State,  the 
U.S.  Coast  Guard,  and  the  Secretary. 

(c)  These  regulations  apply  within  the 
boundaries  of  any  national  park, 
monument,  or  marine  sanctuary  in  the 
Gulf  of  Mexico  and  south  Atlantic  FCZ. 


§642.4 

No  permits  or  fees  are  required  for 
domestic  recreational  or  commercial 
fishing  vessels  engaged  in  fishing  in  the 
coastal  migratory  pelagic  fishery. 

§642.5    Recordkeeping  and  reporting 
requirements.  [Reserved] 

§642.6    Vessel  MentHication  [Reservedl 
§642.7    ProNt>itk>ns. 
It  is  imlawful  for  any  person  to: 

(a)  Fail  to  comply  immediately  with 
enforcement  and  boarding  procedures 
specified  in  §  642.8; 

(b)  Fish  for  king  or  Spanish  mackerel 
in  violation  of  any  area  closures  or 


season  closures  as  specified  in  S  642.22 
or  9  642.26; 

(c)  Possess  in  the  FCZ  Spanish 
mackerel  under  the  minimum  size  limit 
specified  in  §  642.23(a)(1),  except  for  the 
catch  allowance  specified  in 

9  e42.23(a)(2): 

(d)  Possess  in  the  FCZ  cobia  under  the 
minimum  size  limit  specified  in 

9  642.23(b); 

(e)  Fish  for  king  mackerel  using  gill 
nets  with  a  minimum  tnesh  size  less 
than  that  specified  in  9  e42.24(a)(l). 
except  for  a  catch  allowance  as 
specified  in  §  &42.24(a)(2); 

(f)  Fish  for  king  or  Spanish  mackerel 
using  a  purse  seine,  except  in 
compliance  with  9  642.24(b): 

(g)  Possess,  have  custody  or  control 
of,  ship,  transport  offer  for  sale,  sell, 
purchase,  import,  land,  or  export  any 
fish  or  parts  thereof  taken  or  retained  in 
violation  of  the  Magnuson  Act  this  Part, 
or  any  other  regulation  under  the 
Magnuson  Act; 

(h)  Refuse  to  permit  an  Authorized 
Office  to  board  a  fishing  vessel  subject 
to  such  person's  control  for  purposes  of 
conducting  any  search  or  inspection  in 
connection  with  the  enforcement  of  the 
Magnuson  Act  this  Part  or  any  other 
regulation  or  permit  issued  under  the 
Magnuson  Act 

(i)  Forcibly  assault  resist  oppose, 
impede,  intimidate,  threaten,  or  interfere 
with  any  Authorized  Officer  in  the 
conduct  of  any  search  or  inspection 
described  in  paragraph  (h)  of  this 
section; 

(j)  Resist  a  lawful  arrest  for  any  act 
prohibited  by  this  Part; 

(k)  Interfere  with,  delay,  or  prevent  by 
any  means  the  apprehension  or  arrest  of 
another  person,  knowing  that  such  other 
person  has  committed  any  act 
prohibited  by  this  Part 

(1)  Transfer  directiy  or  indirectiy,  or 
attempt  to  so  transfer,  any  U.S.- 
harvested  pelagic  fish  to  any  foreign 
fishing  vessel,  while  such  vessel  is  in  the 
FCZ,  unless  the  foreign  fishing  vessel 
has  been  issued  a  permit  under  Section 
204  of  the  Magnuson  Act  which 
authorizes  the  receipt  by  such  vessel  of 
U.S.-harvested  pelagic  fish;  or 

(m)  Violate  any  other  provision  of  this 
Part,  the  Magnuson  Act,  or  any 
regulation  or  permit  issued  under  the 
Magnuson  Act. 

9  642J    FadUtation  of  enforcement 

(a)  General.  The  owner  or  operator  of 
anyiftshing  vessel  subject  to  this  Part 
shall  immediately  comply  with 
instructions  issued  by  an  Authorized 
Officer  to  facilitate  safe  boarding  and 
inspection  of  the  vessel,  its  gear, 
equipment  logbook,  and  catch  for 


purposes  of  enforcing  the  Magnuson  Act 
and  this  Part 

(b)  Signals.  Upon  being  approached 
by  a  U.S.  Coast  Guard  cutter  or  aircraft, 
or  other  vessel  or  aircraft  authorized  to 
enforce  the  Magnuson  Act  the  operator 
of  a  fishing  vessel  shall  be  alert  for 
signals  conveying  enforcement 
instructions.  The  following  signals 
extracted  from  the  International  Code  of 
Signals  are  among  those  which  may  be 
used: 

(1)  "L"  means  "You  should  stop  your 
vessel  instantly," 

(2)  "SQ3 "  means  "You  should  stop  or 
heave  to;  I  am  going  to  board  you,"  and 

(3)  "AA  AA  AA  etc."  is  the  call  to  an 
unknown  station,  to  which  the  signaled 
vessel  should  respond  by  illuminating 
any  vessel  identification. 

(c)  Boarding.  A  vessel  signaled  to  stop 
or  heave  to  for  boarding  shall: 

(1)  Stop  immediately  and  lay  to  or 
maneuver  in  such  a  way  as  to  permit  the 
Authorized  Officer  and  his  party  to 
come  aboard; 

(2)  Provide  a  safe  ladder  for  the 
Authorized  Officer  and  his  party  if 
necessary; 

(3)  When  necessary  to  facilitate  the 
boarding,  provide  a  man  rope,  safety 
line,  and  illumination  for  the  ladder  and 

(4)  Take  such  other  actions  as 
necessary  to  ensure  the  safety  of  the 
Authorized  Officer  and  his  party  and  to 
facilitate  the  boarding. 


9642^ 

Any  person  or  fishing  vessel  found  to 
be  in  violation  of  this  Part  is  subject  to 
the  civil  and  criminal  penalty  provisions 
and  forfeiture  provisions  of  the 
Magnuson  Act,  and  to  50  CFR  Parts  620 
(Citations]  and  621  (Civil  Procedures) 
and  other  applicable  law. 

Subpart  B— Management  MMSurea 

9642.20  Seasons. 

The  fishing  year  for  all  species  of 
coastal  migratory  pelagic  fish  begins  on 
July  1  and  ends  on  June  30. 

9642.21  Quotas. 

(a)  Hook-and-line  and  net  fishing.— {i) 
King  mackerel.  The  total  allowable 
catch  for  king  mackerel  is  37  million 
poimds  per  year. 

(i)  Annual  quotas  are  28  million 
pounds  for  the  recreational  fishery  and  9 
million  pounds  for  the  commercial 
fishery.  A  fish  is  counted  against  the 
commercial  quota  if  it  is  sold. 

(ii)  The  commercial  quota  is  further 
divided  between  hook-and-line  fishing 
and  net  fishing  as  follows: 

Hook  and  Line:  3,877,200  pounds 
Net  5,122,800  pounds 
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(2)  Spanish  mackerel.  The  total 
allowable  catch  for  Spanish  mackerel  is 
27  million  pounds  per  year. 

(b)  Purse  seine  fishing — (1)  King 
mackerel.  The  harvest  of  king  mackerel 
by  purse  seines  is  limited  to  400,000 
pounds  in  the  Atlantic  and  400,000 
pounds  in  the  Gulf  of  Mexico  per  year. 
King  mackerel  harvested  by  purse 
seines  are  included  in  the  net  quota 
under  paragraph  (a)(l)(ii)  of  this  section. 

(2)  Spanish  mackerel.  The  harvest  of 
Spanish  mackerel  by  purse  seines  is 
limited  to  300,000  pounds  in  the  Atlantic 
and  300,000  pounds  in  the  gulf  of  Mexico 
per  year.  Spanish  mackerel  harvested  by 
purse  seines  are  included  in  the  total 
allowable  catch  under  paragraph  (a)(2) 
of  this  section. 

(3)  Geographic  boundary.  The 
boundary  between  the  Gulf  of  Mexico 
and  the  Atlantic  Ocean  begins  at  the 
intersection  of  the  outer  boundary  of  the 
Fez  and  the  83*  W.  longitude,  proceeds 
north  to  24*35'  N.  latitude  {Dry 
Tortugas],  east  to  Marquesas  Key.  then 
through  the  Florida  Keys  to  the 
mainland. 

(642.22    Ctosures. 

(a)  The  Secretary,  by  publication  of  a 
notice  in  the  Federal  Register,  shall 
close  the  king  or  Spanish  mackerel 
fishery  for  a  particular  gear  type  or  user 
group  when  the  quota  is  reached  for  that 
gear  type  or  user  group  under 

i  642.21(a)(1)  or  (b). 

(b)  The  Secretary,  by  publication  of  a 
notice  in  die  Federal  Register,  shall 
close  the  king  or  Spanish  mackerel 
fishery  when  the  total  allowable  catch 
for  the  fishery  under  (  642.21(a)  (1)  or  (2) 
has  been  harvested. 

(642.23    tlM rMtrteliona. 

(a)  Spanish  mackerel— {1)  Minimum 
size.  The  minimum  size  limit  for 
possession  of  Spanish  mackerel  in  the 
Fez  is  12  inches  (fork  length)  for  both 
the  recreational  and  commercial 
fisheries,  except  for  the  incidental  catch 
allowance  under  paragraph  (a)(2)  of  this 
section. 

(2)  Catch  allowance.  A  catch  of 
Spanish  mackerel  under  the  12-inch  fork 
length  is  allowed  equal  to  five  percent  of 
the  total  catch  by  weight  of  Spanish 
mackerel  on  bo«u*d. 

(b)  Cobia.  The  minimum  size  limit  for 
the  possession  of  cobia  in  the  FCZ  is  33 
inches  (foik  length). 

(  642.24    Vssesl,  gsar,  equlpnMnt 


(a)  Gillneta — (1)  Minimum  size.  The 
minimum  mesh  size  for  king  mackerel 
gill  nets  is  4V4  inches  (stretched  mesh). 

(2)  Catch  allowance.  A  catch  of  king 
mackerel  is  allowed  equal  to  ten  percent 


of  the  total  catch  by  weight  of  Spanish 
mackerel  on  board  a  vessel  using  gill 
nets  with  a  minimum  mesh  size  smaller 
than  that  specified  in  paragraph  (a)(1) 
above. 

(b)  Purse  seines.  Owners  or  operators 
of  purse  seine  vessels  fishing  for  king 
and  Spanish  mackerel  shall: 

(1)  Send  a  letter  of  intent  to  fish  for 
king  or  Spanish  mackerel  to  the 
Regional  Director,  at  least  three  months 
in  advance  of  beginning  fishing  each 
fishing  yean 

(2)  Notify  the  Center  Director  by 
telephone,  in  advance  of  each  trip,  of  die 
expected  landing  port  dock,  and  date; 

(3)  Report  to  the  Center  Director,  by 
telephone,  the  quantity  of  landings,  by 
species,  for  each  trip  as  soon  as 
practical  after  landing,  and  not  later 
than  15  hours  after  unloading; 

(4)  Upon  request  by  NMFS. 
accommodate  observers  for  scientific 
and  statistical  purposes;  and 

(5)  Provide  for  embarkment  and 
disembaricment  of  observers  as 
determined  by  the  Center  Director. 

(642.2S   SpecMcalyMitliortzedactlvttlea. 
TTie  Secretary  may  authorize,  for  the 
acquisition  of  information  and  data, 
activities  otherwise  prohibited  by  these 
regulations. 

(642.26    AfM^  IbiM  ImitaUofW. 

(a)  Field  orders.  Subject  to  the 
prooedures  and  restrictions  set  forth  in 
paragraphs  (b)  and  (c)  of  this  section, 
the  Secretary  may  take  any  of  the 
following  actions  by  field  order  under 
die  circumstances  specified: 

(1)  If  the  Secretary  determines  that  a 
conflict  exists  in  the  long  mackerel 
fishery  between  hook-and-line  and 
gillnet  fishermen  in  an  area  of  the  FCA 
between  2r00.6'  N.  latitude  and  27*50' 
N.  latitude  off  the  east  coast  of  the  State 
of  Florida,  the  Secretary  may: 

(i)  Prohibit  use  of  gillnet  gear  to  take 
king  mackerel  within  the  areas  (depicted 
in  Figure  1  and  described  in  Table  1) 
encompassed  by  points  1, 2,  5,  and  6;  2, 
3, 4,  and  5;  or  1. 2. 3. 4, 5,  and  6; 

(ii)  Prohibit  use  of  hook-and-line  gear 
to  take  king  mackerel  in  the  FCZ 
landward  of  a  line  between  points  1  and 
2,  2  and  3,  or  1,  2.  and  3; 

(iii)  In  the  first  year  a  conflict  arises, 
close  die  FCZ  between  2r30'  N.  latitude 
and  27*10*  N.  latitude  to  the  use  of  gill 
nets  for  taking  king  mackerel,  and  close 
the  FCZ  between  27*30'  N.  latitude  and 
27*50*  N.  latitude  to  the  use  of  hook-and- 
line  gear  for  taking  king  mackerel  (In 
any  succeeding  year  that  a  conflict 
develops,  the  Secretary  may  change  the 
zone  that  is  closed  to  each  gear.);  or 

(iv)  Alternate  daily  the  use  of  each 
gear  within  the  area  between  27*10*  N. 


latitude  and  27*50*  N.  latitude  as 
follows: 

(A)  On  even  days  of  the  month,  close 
the  area  to  the  use  of  gillnet  gear  to  take 
king  mackereL 

(B)  On  odd  days  of  the  month,  close 
the  area  to  the  use  of  hook-and-line  gear 
to  take  king  mackereL 

(2)  If  a  conflict  described  in  paragraph 
(a)(1)  of  this  section  results  in  death  or 
serious  bodily  injury  or  significant  gear 
loss,  the  Secretary  may  close  the  fishery 
for  king  mackerel  to  all  users  in  the  FCZ 
between  2no*  N.  latitude  and  2r50*  N. 
latitude. 

(b)  Procedures.  The  Secretary  shall 
use  the  following  procedures  in 
determining  whether  a  conflict  exists  for 
which  a  field  order  is  appropriate: 

(1)  When  the  Secretary  is  advised  by 
any  person  that  a  conflict  exists,  he  wiU 
confirm  the  existence  of  such  a  conflict 
through  information  supplied  him  by 
NMFS,  the  U.S.  Coast  Guard,  odier 
appropriate  law  enforcement  agencies, 
or  personnel  of  the  State  of  Florida 
agency  with  marine  fishery  management 
responsibility. 

(2)  The  Secretary  shall  also  confer 
with  the  Chairmen  of  the  South  AUantic 
and  Gulf  of  Mexico  Fishery 
Management  Councils  (Councils),  die 
State  of  Florida  agency  with  marine 
fishery  management  responsibility,  and 
such  other  persons  as  the  Secretary 
deems  appropriate. 

(c)  Restrictions  on  field  order*. 

(1)  No  field  order  may  be  implemented 
which  results  in  exclusive  access  of  any 
user  group  or  gear  type  to  the  fishery 
during  the  time  the  field  order  is  in 
effect 

(2)  No  field  order  may  be  effective  for 
more  than  five  days,  except  under  the 
conditions  set  forth  in  paragraph  (c)(4) 
of  this  section. 

(3)  When  the  Secretary  submits  to  die 
Federal  Register  a  field  order  for  ' 
implementation  under  this  section,  he 
will  Immediately  arrange  for  a  fact- 
finding meeting  in  the  area  of  the 
conflict,  to  be  convened  no  later  than  72 
hours  bom  the  time  of  implementation 
of  the  field  order. 

(i)  The  following  persons  will  be 
advised  of  such  a  meeting: 

(A)  llie  Chairmen  of  the  Councils; 

(B)  The  State  of  Florida  agency  «vith 
fishery  management  responsibility; 

(C)  Local  media; 

(D)  Such  user-group  representatives  or 
organizations  as  may  be  appropriate 
and  practicable;  and 

(E)  Other  persons  as  deemed 
appropriate  by  the  Secretary  or  as 
requested  by  the  Chairmen  of  the 
Councils  or  the  State  of  Florida  agency. 
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(ii)  The  fact-finding  meeting  will  be 
held  for  the  purpose  of  evaluating  the 
following: 

(A)  The  existence  of  a  conflict 
needing  resolution  by  field  order; 

(B)  TTie  appropriate  term  of  the  field 
order,  i.e.,  either  greater  or  less  than  five 
days; 

(C)  Other  possible  solutions  to  the 
conflict  besides  Federal  intervention; 
and 

(D)  Other  relevant  matters. 
(4)  If  the  Secretary  determines,  as  a 

result  of  the  fact-finding  meeting,  that 
the  term  of  the  field  order  should  exceed 
five  days,  he  may,  after  consultation 
with  the  Chairmen  of  the  Coimcils  and 
the  State  of  Florida  agency,  extend  such 
field  order  for  a  period  not  to  exceed  30 
days  from  the  date  of  initial 
implementation.  If  the  Secretary 
determines  that  it  is  necessary  or 
appropriate  for  the  term  of  such  field 
order  to  extend  beyond  30  days,  he  may 
extend  it  a  second  time,  after  consulting 
with  the  Chairman  of  the  Coimcil,  for 


such  period  of  time  as  necessary  to 
resolve  the  conflict. 

(5)  The  Secretary  may  rescind  a  field 
order  if  he  finds,  through  application  of 
the  same  procedures  set  forth  in 
paragraph  (b)  of  this  section,  that  the 
conflict  no  longer  exists. 
TABLE  1 
Point  1— Bethel  Shoal  light  at  27''44.3'  N. 

laUtude,  80*10.4'  W.  longitude. 
Point  2 — A  wreck  15  miles  southwest  of 

Fort  Pierce  Inlet  at  27°23.5'  N.  latitude, 

80°03.7'  W.  longitude. 
Point  3— Market  WR  16,  five  miles 

northeast  of  Jupiter  Inlet  at  27''00.6'  N. 

latitude,  80*02.0'  W.  longitude. 
Point  4— 2r00.6'  N.  latitude,  79°44.0'  W. 

longitude  at  approximately  the  100  fin. 

depth  due  east  of  Point  3. 
Point  5—27*23.5'  N.  latitude,  79*54.0'  W. 

longitude  at  approximately  the  100  fm. 

depth  due  east  of  Point  2;  and 
Point  6—27*44.3'  N.  latitude,  79*53.5'  W. 

longitude  at  approximately  the  100  fm. 

depth  due  east  of  Point  1. 

BILUNQ  CODE  36ia-23-M 
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Notices 


Federal  Reftister 
VoL  47,  No.  96 
Tuesday.  May  18,  1982 


This  sectkxi  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  ailes  that  are  appitcable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  mlings,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  sectioa 


ACTION 

Fixed  income  Counseling  Program: 
Guideiinee 

aocncy:  action. 

action:  Proposed  Guidelines. 


:  The  foUowing.  notice  sets 
forth  proposed  guidelines  under  which 
applications  for  Fixed  Income  Consumer 
Counseling  (FICC)  pro)ect  grants  will  be 
accepted  when  funding  is  made 
available.  The  notice  describes  the 
program  authorization,  history,  purpose, 
applicant  eligibility,  criteria  for  sponsor 
selection,  sponsor  responsibilities, 
appUcation  procedures,  application 
deadlines,  and  required  reports  and 
recordkeeping. 

FOR  FURTHER  INFORMATION  contact:    - 

John  Herbert,  FICC,  ACTION,  Room 
1007,  806  Connecticut  Avenue,  NW., 
Washington,  O.C.  20525,  telephone 
number  (202)  254-5205,  or  call  toll-free 
(800)  424-8580,  Ext.  234.  The  addresses 
and  phone  numbers  of  State  ACTION 
offices  may  also  be  obtained  by  calling 
either  number. 

DATE  Written  comments  should  be 
submitted  on  or  before  June  17, 1982  to 
John  Herbert  at  the  same  address  given 
above. 

SUPPLEMENTARY  INFORMATION:  ACTION 

has  determined  that  this  guideline  is  not 
a  major  rule  as  defined  by  Executive 
Order  12291.  The  guidelines  will  not 
result  in  any  of  the  following: 

(1)  Any  effect  on  the  economy; 

(2)  Any  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies  or  geographic  regions;  or 

(3)  Any  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


Applications  for  FICC  grants  will  be 
accepted  under  the  following  guidelines: 

1.  Program  Authorization 

The  Fixed  Income  Consumer 
Coimseling  program  is  authorized  under 
Title  I,  Part  C,  SecUon  122  (a)  of  the 
Domestic  Volunteer  Service  Act  of  1973 
(Pub.  L  93-113],  as  amended.  ^ 

2.  Purpose  of  the  Program 

FICC  is  a  program  designed  to 
respond  to  the  economic  needs  of  people 
Kving  on  fixed  incomes.  Its  purpose  is  to 
recruit  and  train  volunteers  to  work  with 
people  on  fixed  incomes — specifically 
diose  who  live  near  or  below  the 
poverty  level — and  to  provide  them  with 
skills,  information,  and  personal 
assistance  to  enable  them  to  live  better 
cm  their  limited  income,  and  help  them 
find  additional  resources  to  supplement 
their  net  income. 

3.  Objectives  of  the  Program 

a.  Recruit  and  train  community 
professionals  and  neighborhood  people 
to  provide  a  variety  of  volunteer  support 
services,  including  financial  counseling 
and  practical  information  in  such  areas 
as  nutrition,  low-cost  transportation, 
energy  conservation,  and  budget  and 
credit  counseling; 

b.  Assist  fixed  income  consumer 
contacts  with  appropriate  public  and 
private  service  agencies  to  obtain  relief 
or  services  to  which  they  may  be 
entitled. 

c.  Assist  low-income  consumers  in 
building  their  own  local  self-help 
mechansims  to  deal  with  inflation  and 
promote  energy  conservation,  such  as 
food  co-ops  energy/fuel  co-ops,  and 
shared  housing. 

4.  Sponsor  EJigibility  ^ 

A  FICC  sponsor  shall  be  a  public  or 
private  non-profit  organization,* or  a 
coalition  of  such  organizations,  in  the 
United  States  which  has  the  authority  to 
accept  and  the  capability  to  administer 
the  grant.  Any  eligible  organization  may 
apply  for  a  grant.  Applicants  may  also 
be  solicited  by  FICC  pursuant  to  its 
objective  of  achieving  equitable'program 
resource  distribution.  Solicited 
appUcations  are  not  assured  of  selection 
or  approval  and  may  have  to  compete 
with  other  solicited  and  unsolicited 
applications. 


5.  Criteria  for  Sponsor  Selection 

To  be  considered  for  FICC 
sponsorship,  an  organization  must  be 
able  to  demonstrate: 

a.  Proof  of  non-profit  status; 

b.  Capacity  to  effectively  manage 
fiscal  resources  and  to  fulfill  program 
goals,  including  the  goal  of  continuing 
fixed  income  consumer  counseling 
operations  after  becoming  financially 
independent  of  ACTION,  which  should 
occur  in  less  than  three  (3)  years; 

c.  Estabhshed  credibility  with 
community  service  organizations; 

d.  Prior  experience  with  potential 
client  groups  or  populations,  such  as  the 
elderly,  the  disabled  or  handicapped, 
the  unemployed  or  underemployed, 
displaced  homemakers,  dependent 
welfare  recipients,  refuges,  and 
migrants; 

e.  Experience  in  the  recruitment  and 
utilization  of  volunteers. 

&  Sponsor  Responsibilities 

The  sponsor  is  responsible  for  all 
programmatic  and  fiscal  aspects  of  the 
project  and  may  not  delegate  or  contract 
this  responsibility  to  another  entity.  The 
sponsor  has  the  responsibility  to: 

a.  Employ,  direct,  and  support  the 
Project  Director,  who  will  be  directly 
responsible  to  the  sponsor  for  the 
management  of  the  project,  including 
selection,  training,  and  supervision  of 
project  staff.  The  Project  Director  shall 
serve  full-time  with  the  FICC  program 
and  may  not  serve  simultaneously  in 
another  paid  or  impaid  capacity  during 
working  hours  without  written 
permission  from  ACTION.  TTie  sponsor 
must  obtain  ACTION'S  concurrence  in 
the  selection  of  a  project  director  prior 
to  hiring. 

b.  Establish,  orient,  and  support  an 
FICC  Advisory  Council.  The  purpose  of 
the  Advisory  Council  shall  be  to  advise 
and  assist  the  project  sponsor  and  staff 
in  the  formulation  of  local  policy, 
promote  community  support  and  non- 
federal financial  assistance,  and 
conduct  an  annual  appraisal  of  the 
project; 

c.  Provide  for  the  recruitment  training, 
assignment,  supervision  and  evaluation 
of  the  volunteers; 

d.  Provide  for  appropriate  recognition 
of  the  FICC  volunteers  and  their 
acti\'itiss; 

e.  Provide  for  maintenance  of  project 
records  in  accordance  with  generally 
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accepted  accounting  practice  and  the 
preparation  and  submission  of  reports 
required  by  ACTION; 

f.  Orient  project  staff  and  volunteers 
to  FICC  and  its  activities; 

g.  Arrange  for  the  training  of  project 
staff  and  volunteers  in  both  content  and 
techniques  of  training  in  consumer 
affairs; 

h.  Provide  or  arrange  for  volunteer 
reimbursement  for  transportation  in  a 
timely  manner; 

i.  Ftovide  for  staff  and  volunteer 
safety; 

j.  Comply  with  applicable  regulations, 
policies  and  procedures  prescribed  by 
ACTION; 

k.  Ensure  that  appropriate  liability 
insurance  is  maintained  for  ovmed,  non- 
owned,  or  hired  vehicles  used  in  the 
project; 

1.  Provide  for  public  awareness  of  the 
project  and  the  volunteer  activities. 

7.  Application  Procedures 

a.  Initial  Award  ¥ICC  applicants  will 
complete  ACTION  Form  A-1017. 
Application  for  Federal  Assistance,  in 
accordance  with  instructions  printed  on 
the  form.  The  requirements  of  Part  IV 
thereof  will  be  responded  to  by 
completing  ACTION  Form  A-1034, 
entiUed  Title  I,  Part  C,  Program 
Narrative.  An  original  and  two  copies  of 
the  above  forms  are  to  be  sent  to  the 
ACTION  state  office  serving  the 
applicant's  State. 

(1)  Subject  to  the  availability  of  funds, 
FICC  will  award  a  grant  to  those 
applicants  whose  grant  proposals 
indicate  the  best  potential  for  achieving 
the  purpose  of  the  program. 

[2]  Grants  are  awarded  for  one-year 
periods  and  may  be  renewed  for  up  to 
two  additional  one-year  periods. 

(3)  Grant  awards  will  not  be  made  in 
excess  of  $40,000  for  a  twelve  month 
period. 

(4)  A  sponsor  may  receive  a  grant 
award  for  more  than  one  ACTION 
program, 

b.  Continuation  Award.  The  maximum 
project  period  will  be  for  three  (3)  years, 
and  shorter  perods  are  often 
appropriate.  Regardless  of  the  length  of 
the  project  period,  the  maximum  funding 
period  will  be  for  one  (1)  year.  After  it  is 
established  by  ACTION  that  the 

'  sponsor  is  fulfiUing  its  current  year  goals 
and  objectives,  the  sponsor  may  submit 
a  request  for  a  continuation  award  for 
the  subsequent  budget  period  Only 
information  not  submitted  in  the  original 
application  or  information  changed 
substantively  from  that  given  in  the 
initial  application  need  be  submitted  in 
the  continuation  application  to 
ACTION.  The  same  forms  used  for  the 


initial  application  will  be  used  for 
continuations. 

8.  Application  Deadlines 

The  deadline  for  submission  of  an 
application  will  be  established  by  the 
ACTION  state  office. 

9.  Reports 

a.  Fiscal  Reports.  In  accordance  with 
ACTION  Handbook  No.  2650.2  and  on  a 
schedule  prescribed  by  ACTION, 
Grantees  will  be  required  to  submit 

(1)  Request  for  Advance  or 
Reimbursement — Standard  Form  SF- 
270,  and 

(2)  Financial  Status  Report— ACTION 
Form  A-451 

b.  Performance  Report  Grantees  will 
be  required  to  submit  quarteriy  the  FICC 
program  progress  report,  entitled: 

Title  I,  Part  C,  Project  Progress 
Report— ACTION  Form  A-1035. 

10.  Records 

Grantees  must  retain  all  financial 
records,  supporting  documents, 
statistical  records,  and  all  other  records 
pertinent  to  the  grant  for  a  period  of 
three  (3)  years  after  submission  of  the 
final  Financial  Status  Report  If  any 
litigation,  claim  or  audit  is  begun  before 
the  expiration  of  the  three-year  period, 
the  records  shall  be  retained  until  all 
litigation,  claims  or  audit  findings 
involving  the  records  have  been 
resolved 

Signed  at  Washington,  D.C,  this  IBth  day 
of  April  1982. 

Tliomas  W.  Pauken, 

Director.  ACTION. 

[FR  Doc  82-13388  Hied  S-17-82:  trlS  am] 


DEPARTMENT  OF  AGRICULTURE 

Rural  Electrification  Administration 

Finding  of  No  Significant  Impact;  East 
Kentucky  Power  Cooperative  (EKP), 
Winchester,  Ky. 

The  Rural  Electrification 
Administration  (REA)  has  made  a 
Finding  of  No  Significant  Impact 
(FONSI]  with  respect  to  proposed 
financing  assistance  to  East  Kentucky 
Power  Cooperative  (EKP)  of  Winchester, 
Kentucky,  for  construction  of  the 
following  161  kV  facilities  (the  Project) 
in  Kentucky:  The  Powell  County — 
Beattyville  trajismission  line  to  extend 
37  km  (23  mi)  from  Stanton  in  Powell 
County  to  Beattyville  in  Lee  County  and 
the  Powell  County  Substation. 

REA  determined  that  a  Borrower's 
Environmental  Report  (BER)  submitted 
by  EKP  provides  adequate  information 


regarding  the  enviromnental  aspects  of 
the  Project  Based  upon  the  BER  and 
other  information.  REA  prepared  an 
Environmental  Assessement  (EA) 
addressing  the  impacts  of  the  Project 
REA  concluded  that  the  Project  would 
not  be  a  major  Federal  action 
significantiy  affecting  the  quality  of  the 
human  environment 

REA  determined  that  the  Project  (1) 
Will  have  no  effect  on  threatened  or 
endangered  species  or  wetlands.  (2)  Will 
have  no  significant  adverse  effect  on 
floodplains  or  known  cultural  resources. 
While  a  few  poles  will  be  located  in 
floodplains,  diey  will  not  be 
incompatible  with  the  ecological 
function  of  the  floodplains.  Several 
potential  archeological  sites  along  the 
transmission  line  right-of-way  will  be 
surveyed  and  approved  by  REA  and  the 
State  Historic  Reservation  Officer  prior 
to  clearing  and  construction.  (3)  Will 
affect  prime  farmland.  All  reasonable 
measures  will  be  taken  to  minimize  the 
amount  of  floodplains  and  prime 
farmland  affected  There  is  no 
practicable  alternative  to  using  the 
floodplains  and  prime  farmland. 
Construction,  operation  and 
maintenance  of  the  Project  will  not  in 
REA's  judgment  result  in  any 
unacceptable  environmental  impacts. 

Alternatives  examined  include  the 
Project  no  action,  conservation.  09  kV 
in  lieu  of  161  kV  facilities,  other 
substation  sites  and  line  routes,  and 
other  construction  materials  and 
methods.  After  reviewing  these 
alternatives.  REA  determined  that  the 
Project  is  an  acceptable  alternative 
because  it  will  meet  EKF»  needs  with 
minimal  environmental  impact 

The  FONSL  EA  and  BER  may  be 
reviewed  at  or  requested  from  the  Office 
of  the  Director,  Power  Supply  Division. 
Room  0230,  South  Building,  Rural 
Electrification  Administration,  U.S. 
Department  of  Agriculture,  Washington, 
D.C  2025a  telephone:  (202)  382-1400,  or 
at  the  office  of  East  Kentucky  Power 
Cooperative,  P.O.  Box  707,  Lexington 
Road  Winchester,  Kentucky  40391. 
telephone:  (606)  744-4812. 

This  Program  is  Usted  in  the  Catalog 
of  Federal  Domestic  Assistance  as 
10.850 — Rural  Electrification  Loans  and 
Loan  Guarantees. 

Dated  at  Washington.  D.C  this  Utli  day  of 
May  1982. 
Haroki  V.  Huntar. 

Administrator,  Rural  Eledrtfioation 
Administration. 

(FK  Doc  aa-lMOS  PIM  S-17-M:  Mi  i^ 
MLUNO  OOK  9410-1S-II 
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Sol  Coneervatlon  Service 

Buncombe  Co«inty  Schoo4s,  Flood 
Prevention.  Land  Drainage  and  Critical 
Area  Treatment,  R.C.  &  D.  Measure, 
Nortt)  Carolina 

AOENCY:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  finding  of  no 
significant  impact. 


;  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500):  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650),  the  Soil  Conservation  Service, 
U.S.  Department  of  Agric\ilt\ire,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Buncombe  County  Schools  Flood 
Prevention.  Land  Drainage  and  Critical 
Area  Treatment  RC&D  Measure, 
Buncombe  Couinty,  North  Carolina. 

FOR  RiRTHER  INFORMATIOM  CONTACT: 

Mr.  Coy  A.  Garrett  State 
Conservationist  Soil  Conservation 
Service,  Room  544,  Federal  Building,  310 
New  Bern  Avenue,  Raleigh,  North 
Carolina  27611,  Telephone  (919)  755- 
4210. 

SUPPLEMENTARY  INFORMATION:  The 

environmetal  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional  or  national  impacts  on 
the  environment  As  a  result  of  these 
findings,  Mr.  Coy  A.  Garrett  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  measure  concerns  a  plan  for  the 
reduction  of  flooding  on  one  acre, 
improve  drainage  on  3  acres  and 
reduction  of  erosion  on  approximately 
13.25  acres  of  critically  eroding  land. 
The  plaimed  works  of  improvement 
include  necessary  subsurface  drainage, 
grassed  waterways,  diversions,  drop 
inlets,  pipes  to  convey  surface  water  to 
satisfactory  outlets  and  seeding  eroding 
areas  with  adapted  perennial 
vegetation. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI]  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Mr.  Coy  A.  Garrett 


No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  June  17, 1982. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901,  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable.) 

Dated:  May  la  19B2. 
Coy  A.  Gaitett. 
State  ConserratioiuBt 

[FR  Doc  SS-ISWS  Fnad  S-17-tt  SsW  am] 
MUMQ  COOC  M10-1«-H 


CIVIL  AERONAUTICS  BOARD 

Announcement  of  Proposed  Collection 
of  Information  Urtder  Provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
35) 

Agency  clearance  officer  from  whom  a 
copy  of  the  collection  of  information 
and  supporting  documents  is 
available:  Robin  A.  Caldwell  (202) 
673-S022. 

Extension 

Title  of  the  collection  of  information: 

Part  375.  "Navigation  of  Foreign  Civil 

Aircraft  within  the  United  States." 
Agency  form  number  None. 
How  often  the  collection  of  information 

must  be  filed:  On  occasion. 
Who  is  asked  or  required  to  report 

Foreign  air  carriers. 
Estimate  of  number  of  annual  responses: 

53. 
Estimate  of  number  of  annual  hours 

needed  to  complete  the  collection  of 

information:  13. 

Revision 

Title  of  the  collection  of  information: 
"Registration  or  Amendments  Under 
Part  297  of  the  Economic  Regulations 
of  the  Civil  Aeronautics  Boaad." 

Agency  form  number  297 A. 

How  often  the  collection  of  information 
must  be  filed:  Nonrecurring. 

Who  is  asked  or  required  to  report 
Foreign  indirect  air  carriers. 

Estimate  of  number  of  annual  responses: 
50. 

Estimate  of  number  of  annual  hours 
needed  to  complete  the  collection  of 
information:  150. 

Extension  and  Revision 

Tide  of  the  collection  of  information: 

"Report  of  Scheduled  Operations  of 

Commuter  Air  Carriers." 
Agency  form  number  298-C 
How  often  the  collection  of  Information 

must  be  filed:  Quarterly. 
Who  is  asked  or  required  to  report 

Commuter  cdi  carriers. 


Estimate  of  number  of  annual  responses: 

880. 
Estimate  of  number  of  annual  hours 

needed  to  complete  the  collection  of 

information:  6,160. 

Revision 

Tide  of  the  collection  of  information: 

"Registration  or  Amendments  Under 

Part  300  of  the  Economic  Regulations 

of  the  Civil  Aeronautics  Board." 
Agency  form  number  300. 
How  often  the  collection  of  information 

must  be  filed:  Nonrecurring. 
Who  is  asked  or  required  to  report 

Foreign  charter  operators. 
Estimate  of  number  of  annual  responses: 

24. 
Estimate  of  number  of  annual  hours 

needed  to  complete  the  collection  of 

information:  12. 
None  applicable  under  3504(h)  of  Pub.  L 

96-511. 
OMB  desk  officer  Wayne  Leiss  (202) 

395-7340. 

Dated:  May.  12, 1982. 
Antliony  F.  Toronto. 

Comptroller. 

(FR  Doc  8Z-lS«a  F1M  S-17-tt  8:41  am] 
BNXINQ  CODE  Mae-OI-M 


COMMISSION  ON  CIVIL  RIGHTS 

New  York  Advisory  Committee; 
Agenda  and  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  New  York 
Advisory  Committee  to  the  Commission 
will  convene  at  8:30  a.m.  and  will  end  at 
5:00  p.m.,  on  June  17, 1982.  at  the  World 
Trade  Center,  Two  World  Trade  Center, 
in  the  Conference  Room  on  the  44th 
Floor,  New  York,  New  York.  The 
purpose  of  this  meeting  will  be  to 
conduct  a  conference  on  the  growth  of 
racial,  religious,  ethnic  bigotry  and 
violence  in  the  State  of  New  York. 

Persons  desiring  additional 
information  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Chairperson,  Robert  Mangum,  420  East 
Twenty-third  Street  New  York,  New 
York,  10010,  (212)  420-3935  or  the 
Eastern  Regional  Office,  Jacob  K.  Javits 
Building,  26  Federal  Plaza,  Room  1639. 
New  York,  New  York,  (212)  264-0400. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 
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Dated  at  Washington.  D.C,  May  13, 1962. 
John  L  Binkley. 

Advisory  Committee  Management  Officer. 

(FR  Doc  S2>t338a  Filed  5-17-82: 8:45  im] 
BILLMa  COM  S33B-01-M 


DEPAfmiENT  OF  COMMERCE 

Minority  Busineee  Development 
Agency 

Hnandai  Assistance  Application 
Announcement;  San  Francisco  Region 

The  Minority  Business  Development 
Agency  announces  that  it  is  seeking 
applications  under  its  program  to 
operate  a  BDC  in  the  San  Francisco 
Region  for  a  twelve  month  period  The 
estimated  total  costs  of  the  project  are 
$170,00a 

Funding  Instrument:  It  is  anticipated 
that  the  funding  instruments  as  defined 
by  the  Federal  Grant  and  Cooperative 
Agreement  Act  of  1977  will  be 
Cooperative  Agreements. 

Program  Descriptions:  Executive 
Order  11625  authorizes  MBDA  to  fund 
projects  which  will  provide  technical 
and  management  assistance  to  eligible 
minority  clients  in  areas  related  to  the 
establishment  and  operation  of 
businesses.  The  proposed  project  is 
specificaUy  designed  to  provide 
business  information  counseling, 
financial  packaging  assistance,  and 
assistance  in  identifying  and  exploiting 
business  opportunities  and  new/or 
expanding  markets. 

One  Cooperative  Agreement  Under 
the  Business  Development  Center  (BDC) 
Program  to  operate  a  pilot  project  for  a 
12  month  period  beginning  October  1, 
1982  in  the  Tucson  SMSA.  This  pilot 
project  will  operate  at  a  cost  not  to 
exceed  $170,000  and  the  project  ID. 
Number  is  09-10-62012-01. 

Closing  Date:  June  22, 1982. 

An  application  kit  is  available  upon 
written  request 

The  pre-application  conference  to 
assist  all  interested  applicants  will  be 
held  at  the  Federal  Building.  230  North 
First  Avenue.  Room  1013.  in  Phoenix, 
Arizona,  on  May  25, 1982,  at  10:00  AM 

MBDA  offers  competitive  Cooperative 
Agreements  to  all  individuals,  non-profit 
organizations,  for-profit  firms,  local  and 
state  governments,  federally  recognized 
American-Indian  Tribes  and  educational 
institutions  to  perform  the  functions  of  a 
BDC  which  are: 

To  provide  management  and  technical 
assistance  to  qualified  minority  finns, 

To  dev9lop  and  maintain  an  inventory 
of  existing  minority  businesses  and 
prospective  entrepreneurs,  and 

To  provide  brokering  service  that  will 
foster  and  promote  new  business 


ownership,  business  expansions,  market 
opportunities  and  new  capital  sources. 

Legal  services  are  excluded. 

Applicants  shall  be  required  to 
contribute  at  least  10%  of  the  total 
program  costs  through  non-federal 
funds.  A  fee  for  services  for  assistance 
provided  clients  will  be  charged.  The  fee 
for  services  will  be  10%  for  firms  with 
gross  sales  of  $500,000  or  less  and  25% 
for  the  firms  with  gross  sales  of  over 
$500,000.  Cost  sharing  contributions  can 
be  in  the  form  of  cash  contributions,  fee 
for  services,  or  in-kind  contributions. 

The  program  is  subject  to  OMB 
Circular  A-OS  requirements. 

Proposals  are  to  be  mailed  to  the 
following  address: 

Minority  Business  Development  Agency, 
U.S.  Department  of  Commerce,  San 
Francisco  Regional  Office,  450  Golden 
Gate  Avenue,  Box  36114,  San 
Francisco,  California  94102 
For  further  information  contact  Mr. 

Mikel  R.  Cook  at  415/556-6733. 

(11.800  Minority  Business  Development 
(Catalog  of  Federal  Domestic  Assistance)) 

Dated:  May  5. 1982. 
R.V.  Romero. 

Regional  Director, 

[FK  Doc.  az-13373  FUod  6-17-82:  k45  aaj 
BtLLMQCODE  3610-21-II     . 


National  Oceanic  and  Atmospheric 
Administration 

implementation  of  ttte  Salmon  and 
Steelliead  Conservation  and 
Enhancement  Act  of  1980;  Pul>llc 
Meeting 

agency:  National  Marine  Fisheries 
Service,  NOAA  Commerce. 
action:  Notice. 

SUMMARY:  Notice  of  a  public  meeting  to 
discuss  implementation  of  the  Salmon 
and  Steelhead  Conservation  and 
Enhancement  Act  of  1980  (P.  L  96-^1). 
DATE  June  14, 1982.  The  meeting  will 
commerce  at  10:00  a.m.  and  is  scheduled 
to  continue  not  later  than  5:00  p.m.  The 
meeting  will  be  open  to  interested 
members  of  the  public;  however  space  is 
limited. 

address:  Hyatt  Hotel  17001  Pacific 
Highway  South,  Seattle,  Washington 
98118.  (206)  244-6000. 
MEETING  agenda:  Organizational 
Matters — Those  present  will  discuss 
organizational  procediu^s  in  accord 
with  the  requirements  of  Pi.  96-561  and 
the  Federal  Advisory  Committee  Act 
including  staffing  needs,  office  and 
meeting  locations,  and  schedules. 
Establishment  of  Operational 
Procedures — In  accord  with  the 


provisions  of  Public  Law  98-661 
guidelines  will  be  developed  and 
objectives  established  to  achieve  die 
goals  established  by  Pub.  L  96-661. 
Involved  %vill  be  overall  objectives  and 
budget  requirements.  Other  matters  may 
be  brought  up  during  the  meeting. 
FOR  RIRTMER  information  CONTACT! 
RA.  Larkins,  Regional  Director, 
National  Marine  Fisheries  Service,  7600 
Sand  Point  Way  NE..  BIN  Cl570a 
Seattle,  Washington  98115,  Telephone: 
(206)  527-615a 

Dated:  May  13, 1962. 
Robert  K.  CroweO, 

Deputy  Executive  Director.  Natioaal  Marine 
Fisheries  Service. 

|FK  Doc  SZ-13«n  Hied  5-17-83:  astf  ^ 
MUJNB  COOC  161»-23-« 


Emergency  Striped  Bass  Study;  PuMte 
Meeting 

agency:  National  Marine  Fisheries 
Service.  NOAA.  Commerce. 
action:  Notice. 

summary:  The  National  Marine 
Fisheries  Service  and  the  U.S.  Fish  and 
Wildlife  Service  will  hold  a  joint 
meeting  to  discuss  progress  on  the 
Emergency  Striped  Bass  Study  as 
authorized  by  the  amended  AJiadromoos 
Fish  Conservation  Act.  (Public  Law  98- 
118), 

date:  The  meeting  will  convene  on 
Friday.  June  25, 1982,  at  1«)  p.m.,  and 
will  adjourn  at  approximately  5KX)  pjn. 
The  meeting  is  open  to  the  pubUc; 
however,  space  is  limited. 
ADDRESS:  National  Marine  Fisheries 
Service,  Room  401,  Page  Building  #2. 
3300  Whitehaven  Street,  NW.. 
Washington,  D.C.  20235. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  H.  Schaefer.  State  Federal 
Division,  Office  of  Resource 
Conservation  and  Management. 
National  Marine  Fisheries  Service, 
Washington,  D.C.  20235.  Telephone: 
(202)  634-7454. 

Dated-  May  12, 1982. 

Robert  K.  Crowell. 

Deputy  Executive  Director,  National  Marine 
Fisheries  Service. 

(FK  Doc.  82-13432  FU«1  S-17-8K  8:45  ■■] 
MLLMQ  COOC  3Sie-a-M 


New  England  and  Mid-Atlantic  Fishery 
Management  Councils;  PubHc 
Meetings 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 
action:  Notice. 
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summary:  The  New  England  and  Mid- 
Atlantic  Fishery  Management  Councils 
were  established  by  Section  302  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  [Pub.  L  94-265).  These 
two  councils  will  hold  joint  public 
meetings  to  discuss:  Groundfish,  Squid. 
Mackerel  and  Butterfish,  Herring,  Surf 
Clam  and  Ocean  Quahog,  Scallops. 
BlueHsh,  Lobster,  Summer  Flounder, 
TileHsh,  Swordfish,  and  BillBsh  Fishery 
Management  Plans;  gear  conflict 
amendment;  joint  ventures;  Magnuson 
Act  amendments,  as  well  as  other 
business  pertaining  to  the  Councils. 
DATES:  The  public  meetings  will 
convene  on  Tuesday,  June  15, 1982,  at 
approximately  1  p.m.,  and  will  adjourn 
on  Thursday,  June  17, 1982,  at 
approximately  noon.  The  meetings  may 
be  lengthened  or  shortened  or  agenda 
items  rearranged  depending  upon 
progress  on  the  same. 

ADDRESS:  The  meetings  will  take  place 
at  the  Ramada  Inn,  Mystic,  Connecticut. 

FOR  FURTHER  INFORMATION  CONTACT 

New  England  Fishery  Management 
Council,  Suntaug  Office  Park,  Five 
Broadway,  Route  One,  Saugus, 
Massachusetts  01906,  Telephone:  (617- 
231-0422). 

Dated:  May  13, 1982. 

Jack  L  Falls. 

Chief,  Administrative  Support  Staff.  National 
Marine  Fisheries  Service. 

(FR  Doc  aZ-13434  Filed  5-17-42;  »M  am) 
BOXMQ  COOE  3510-22-M 


Western  Pacific  Fishery  Management 
Councils;  Scientific  and  Statlsticai 
Committee;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service,  NOAA,  Commerce. 

action:  Notice. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council,  established  by 
Section  302  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Pub.  L  94-265],  has  established  a 
Scientific  and  Statistical  Committee, 
which  will  meet  to  discuss  a  five-year 
program  plan,  Scientific  and  Statistical 
Committee  membership,  as  well  as  other 
committee  business. 

DATES:  The  public  meetings  will 
convene  on  Thursday,  June  10, 1982,  at 
approximately  9  a.m.,  and  will  adjourn 
on  Friday,  June  11, 1982,  at 
approximately  4  p.m. 

ADDRESS:  Hie  public  meeting  will  take 
place  at  the  National  Marine  Fisheries 
Service,  Honolulu  Laboratory,  2570  Dole 
Street  Honolulu,  Hawaii. 


FOR  FURTHER  INFORMATION  CONTACT: 

Western  Pacific  Fishery  Management 
Council,  1164  Bishop  Street,  Room  1608, 
Honolulu,  Hawaii  96813,  Telephone: 
(808/523-1358). 

Dated:  May  13. 1982. 
Jack  L.  Falls, 

Chief,  Administrative  Support  Staff,  National 
Marine  Fisheries  Service. 

[m  Doc.  82-13433  Piled  S-17-82;  8:45  amj 
BiLUNQ  COOE  3S10-2a-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Acceptance  of  Group  Application 
Under  Pub.  L  95-202  and  DODD 
1000.20 

Under  the  provisions  of  Section  401  of 
Pub.  L  95-202  and  DODD  1000.20.  the 
DOD  Civilian/Military  Service  Review 
Board  has  accepted  an  application  on 
behalf  of  Civilian  Personnel  in  the 
European  Theater  of  Operations 
Assigned  to  the  Secret  Intelligence 
Element  of  the  OSS.  Persons  with 
information  or  documentation  pertinent 
to  the  determination  of  whether  the 
service  of  this  group  was  equivalent  to 
active  military  service  are  encouraged  to 
submit  such  information  or 
documentation  within  00  days  to  the 
DOD  Civilian/Military  Service  Review 
Board,  Secretary  of  the  Air  Force  (SAF/ 
MIPC),  Washington.  D.C.  20330.  For 
further  information  contact  Technical 
Sergeant  Stephen  J.  Koegle.  USAF, 
Telephone  No.  694-^380. 
Winnibel  F.  Holmes. 
Air  Force  Federal  Register  Liasion  Officer. 

[PR  Doe.  tOr-nan  nied  t-17-82: 8:45  un] 
BtUJNQ  COOE  W10-01-« 


DEPARTMENT  OF  EDUCATION 

Office  Of  BIHngual  Education  and 
Minority  LMiguages  Affairs 

Transition  Program  for  Refugee 
Children 

agency:  Education  Department. 
ACnow  Application  Notice  for  Fiscal 
Year  1982. 

Applications  are  invited  for  grants 
under  the  Transition  Program  for 
Refugee  Children. 

Authority  for  this  program  is 
contained  in  section  412(d)(1)  of  the 
Immigration  and  Nationali^  Act,  as 
amended  by  the  Refugee  Act  of  1980 
(Pub.  L  96-212). 

(8  U.S.C  1522(d)) 

Eligible  applicants  are  State 
educational  agencies. 


This  program  supports  educational 
activities  designed  to  meet  the  special 
needs  of  eligible  refugee  children  and  to 
enhance  their  transition  into  American 
society. 

Closing  date  for  transmittal  of 
applications:  Aii  application  for  a  grant 
must  be  mailed  or  hand-delivered  by 
July  23. 1982. 

Applications  delivered  by  mail:  An 
appUcation  sent  by  mail  must  be 
addressed  to  Mr.  James  H.  Lockhart 
Chief  of  the  Refugee  Assistance  StaS, 
Ofiice  of  Bilingual  Education  and 
Minority  Languages  Affairs,  U.S. 
Department  of  Education  (Room  508, 
Reporters  Building],  400  Maryland 
Avenue  SW.,  Washington,  D.C.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commerical  carrier. 

(4)  Any  other  of  mailing  acceptable  to 
the  U.S.  Secretary  of  Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as  a 
proof  of  mailing: 

(1]  A  private  metered  postmark,  or 

(2)  A  mail  receipt  that  is  not  dated  by 
die  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  imiformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
registered  or  at  least  first  class  mail. 
Each  late  applicant  will  be  notified  that 
its  application  will  not  be  considered. 

Application  delivered  by  hand:  An    • 
application  that  is  hand-delivered  must 
be  taken  to  the  Refugee  Assistance 
Staff,  Office  of  Bilingual  Education  and 
Minority  Languages  Affairs,  U.S. 
Department  of  Education,  Room  508, 
Reporters  Building,  300  7tii  Sti^et  SW.. 
Washington,  D.C. 

The  Refugee  Assistance  Staff  will 
accept  a  hand-delivered  application 
between  8:00  p.m.  and  4:30  p.m. 
(Washington.  D.C.  time)  daily,  except 
Saturdays,  Sundays  and  Federal 
holidays. 

An  application  that  is  hand-delivered 
vtrill  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

Program  information:  The  Department 
has  asked  each  State  Educational 
Agency  to  conduct  on  May  2a  1982,  a 
count  of  refugee  children  eligible  for 
assistance  under  the  Transition  Program 
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for  Refugee  Children.  A  grant  is  made  to 
a  State  educational  agency  based  on  the 
number  of  eligible  children  enrolled  in 
public  and  nonprofit  private  schools  in 
the  State,  using  the  weighting  factor 
announced  in  this  notice.  Using  the 
same  formala,  the  State  educational 
agency  awards  subgrants  to  local 
educational  agencies  in  its  State  that 
proposed  to  serve  eligible  children 
within  their  jurisdictions.  As  provided  in 
34  CFR  538.20.  the  State  educational 
agency  makes  subgrants  to  local 
educational  agencies  within  60  days 
after  the  State  receives  the  grant  award 
funds.  When  a  local  educational  agency 
does  not  apply  to  serve  its  eligible 
childroi,  the  State  educational  agency 
provides  services  directly  to  those 
children  or  arranges  for  provision  of 
services  to  those  children  through 
subgrants,  contracts,  and  cooperative 
agreements  with  other  public  and 
private  nonprofit  organizations, 
agencies,  and  institutions. 

Awards  under  this  program  are  to 
provide  educational  services  to  eligible 
children  during  the  1982-1983  school 
year. 

Weighting  factors:  Section  538.31  of 
the  program  regulations  authorizes  the 
Secretary  to  announce  the  weighting 
factors  to  be  used  in  distributing  funds 
under  this  program.  For  the  award  of 
fiscal  year  1982  funds,  the  Secretary 
uses  the  following  formula  for  fund 
distribution: 


Rec«ncy  of  wrNal  In  the  UnNed 
StatM  rn  yaare) 

WeighCng  lactora  by 
Ktiool  level 

Elementaiy 

Secondny 

lAM«l^|. 

10 
3 
0 
0 
0 

10 

Hr«»          ,   ,                  

6 

2  to  3....                     _    .        . 

3 

3  to  4 

Unralhand             

0 
0 

The  adjustment  is  nec©ssai>  to  reflect  the  need  tor  more 
educational  services  to  refugee  children  who  have  been  in 
tm  country  lor  less  than  one  year. 

Available  funds:  It  is  expected  that 
approximately  $20  million  will  be 
available  for  grants  to  State  educational 
agencies.  These  funds  are  a  fiscal  year 
1982  appropriation  with  availability 
until  September  30, 1982. 

It  is  estimated  that  these  funds  will 
provide  approximately  $300  of 
assistance  per  eligible  child.  However, 
the  approximate  amount  of  funds 
available  per  eligible  child  may  increase 
or  decrease  depending  on  the  total 
number  of  eligible  children  that  the 
States  report. 

These  estimates,  however,  do  not  bind 
the  U.S.  Department  of  Education  to 
specific  numbers  of  grants  or  to  the 
amount  of  any  grant. 

Application  forma:  Application  forms 
and  instructions  will  be  mailed  to  all 


State  educational  agencies.  Additional 
forms  may  be  obtained  by  writing  to  the 
Refugee  Assistance  Staff,  Office  of 
Bilingual  Education  and  Minority 
Languages  Affairs,  U.S.  Department  of 
Education  (Room  508,  Reporters 
Building),  400  Maryland  Avenue  SW., 
Washington.  D.C.  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
regulations,  instructions,  and  forms 
included  in  the  application  package.  The 
Secretary  strongly  urges  that  the 
narrative  portion  of  the  application  not 
exceed  four  pages.  The  Secretary  further 
urges  that  appUcants  not  submit 
information  that  is  not  requested. 

Applicable  regulations:  Regulations 
applicable  to  this  program  include  the 
following: 

(1)  Regulations  governing  the 
Transition  Program  for  Refugee  Children 
(34  CFR  Part  538)  published  on  January 
14, 1981  (46  FR  3378). 

(2)  Regulations  governing  the  Refugee 
Resettlement  Program  (45  CFR  Part  400) 
published  on  September  9, 1980  (45  FR 
59818). 

(3)  Education  Department  General 
Administrative  Regulations  (EDGAR) 
(34  CFR  Parts  76  and  77\  formerly  45 
CFR  Parts  100b  and  100c),  except  as 
otherwise  provided  in  34  CFR  Part  538. 

Further  information:  For  further 
information  contact  Mr.  James  H. 
Lockhart,  Chief  of  the  Refugee 
Assistance  Staff,  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs,  U.S.  Department  of  Education 
(Room  508,  Reporters  Building),  400 
Maryland  Avenue  SW.,  Washington. 
D.C.  Telephone  (202)  472-352a 


(Catalog  of  Federal  Domestic  Assistanos 
Niunber  84.14A,  Transition  Program  for 
Refugee  Children] 
(S  U.S.C  1522(d)} 

Dated:  May  11, 1962. 
T.H.Bell, 

Secretary  of  Education. 
P"  "--  r  iTfT  nirit  11 1'  tr  iiw  n^ 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No*.  RP81-12S-007,  el  aL] 

Alabama-Tennessee  Natural  Gas  Co., 
et  aL;  Filing  of  PipeHne  Refund  Reports 
and  Refund  Plans 

April  30, 1982. 

Take  notice  that  the  pipelines  listed  in 
the  Appendix  hereto  have  submitted  to 
the  Commission  for  filing  proposed 
refund  reports  or  refund  plans.  The  date 
of  filing,  docket  nimiber,  and  type  of 
filing  are  also  shown  on  the  Appendix 

Any  person  wishing  to  do  so  may 
submit  comments  in  writing  concerning 
the  subject  refund  reports  and  plans.  All 
such  comments  should  be  filed  with  or 
mailed  to  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C  20428,  on  or 
before  May  17, 1982.  Copies  of  the 
respective  filings  are  on  file  with  the 
Commission  and  available  for  public 
inspection. 
Kenneth  F.  Plumb, 
Secretary. 


Appenooc 


Fang  dale 


Apr.  14.  1962.. 
Apr.  15.  1962.. 

Do 

Apr.  16,  1962.. 
Apr.  19,  1962.. 

Do 


Apr.  22.  1962„ 
Apr.  26,  1962.. 

Do 

Do 


Company 


Aiabame-Terviessee  Natural  Gas  Oonpany- 

Northem  Nahval  Gas  Company 

Western  Gas  Merstate  Company 

Trarwoslem  PIpeine  Company. 
Southern  Natural  Gas  Company.. 


TratteonOnanM  Gas  P^  Una  Corporation. 

Tranawaalam  Pipeline  ^■^'"t^a'y  

Arkansas  Louisiana  Gas  Company 

Flortda  Gas  Transmission  Cornpany 

Tsnnesaee  Gas  PIpeine  Company 


OooMNa 


HPei-i2e-oo7.. 

RP8 1.52.003.... 
RP81 -10.006... 
RP82.a4.001 ._ 
RPei-106-014.. 
BP77-106.O21_ 
nP82.24.002._. 
BP81-101.006_ 

RP81-7.fl05. 

BPei-44-004._ 


TypalkV 


LFUr  Report. 


Report. 
UFUT  Report 
LFUT  Report 


U=UT( 
LFUTRapOft 
Compianoa  Report 


(FR  Doc  82-13419  Rled  $-17-«2;  (MS  am] 
MLUNQ  CODE  tTir-Ot-M 


[Docket  Na  RE82-9-000] 
Prince  William  Electric  Coop^ 
Application  for  Exemption 

April  26. 1982. 

Take  notice  that  Prince  William  ' 
Electric  Cooperative  (PWEC)  filed  an 
application  on  March  16, 1982  for 


exemption  from  certain  requirements  of 
Part  290  of  the  Commission's 
Regulations  concerning  collection  and 
reporting  of  cost  of  service  information 
under  section  133  of  the  Public  Utility 
Regulatory  Policies  Act,  Order  No.  48  (44 
FR  58687,  October  11, 1979).  Exemption 
is  sought  fit)m  the  requirement  to  file  on 
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or  before  June  30, 1982,  infonnation  on 
the  costs  of  providing  electric  service  as 
specified  in  SS  290.301-290.308  inclnsive, 
290.4O4(a]  as  it  applies  to  Rate  Class 
PS6A.  and  290.103(b).  In  the  same  filing. 
PWEC  requested  an  extension  of  the 
]une  30, 1982  filing  date  to  June  30, 1983. 
In  its  application  for  exemption  PWEC 
states  that  it  should  not  be  required  to 
file  the  specified  data  for  the  following 
reasons,  in  part: 

A.  The  usage  characteristics,  cost 
characteristics  and  service  classification 
characteristics  of  Prince  William  are 
such  that  compliance  with  the  data 
gathering  and  filing  requirements  will 
not  advance  the  purposes  of  PURPA. 

Exemption  of  Prince  William  from 
these  requirements  will  not  impact 
adversely  its  obligations  concerning 
consideration  and  determination  of  rate 
making  and  service  standards  specified 
in  §5  111-115  of  PURPA. 

Cost  of  compliance  by  Prince  William 
is  substantial  and  imposes  an  undue 
economic  burden  on  Prince  William. 

B.  Sample  load  meters  were  not 
installed  and  operating  until  E)ecember 
1961. 

Copies  of  the  application  for 
exemption  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  The  Commission's 
regulations  require  that  said  utility  also 
apply  to  any  State  regulatory  authority 
having  jurisdiction  over  it  to  have  the 
application  published  in  any  official 
State  publication  in  which  electric  rate 
change  applications  are  usually  noticed, 
and  that  the  utility  publish  a  summary  of 
the  application  in  newspapers  of  a 
general  circulation  in  the  affected 
jurisdiction. 

Any  person  desiring  to  present  written 
views,  arguments,  or  other  comments  on 
the  application  for  exemption  should  file 
such  information  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NJE..  Washington, 
D.C.  20426,  on  or  before  July  2, 1982. 
Within  that  45-day  period  such  person 
must  also  serve  a  copy  of  such 
comments  on: 

Harry  K.  Bowman,  Manager,  Prince 
William  Electric  Cooperative,  P.O. 
Box  1750,  Manassas,  Virginia  22110. 

James  V.  Lane,  Esq.,  Litten,  Sipe  & 
Miller,  250  East  Market  Street, 
Harrisonburg,  Virginia  22801. 

Kenneth  F.  Plumb, 

Secretary. 

in  Odc  M-U417  FIM  VI7-tt  Ml  ^ 
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[Docket  Na  Rn»-5»-000J 

Tt>e  State  of  OUationui  and  the 
CorporMon  Commlsion  of  the  State  of 
Otdahoma,  Complainants  v.  Western 
Gas  Interstate  Company  and  Southern 
Union  Gas  Company,  respondents; 
Informal  Technical  Conference  and 
Notice  Granting  Petitions  To  Intervene 

May  4, 1962. 

Take  notice  that  on  J\me  9, 1962,  an 
informal  technical  conference  will  be 
held  at  the  A.P.  Murrah  Federal 
Building,  200  N.W.  5th  Street.  Room  911, 
Oklahoma  City,  Oklahoma,  at  9:00  a.m. 
with  respect  to  matters  pending  in  the 
above  proceeding. 

The  purpose  of  die  conference  is  to 
discuss  the  complaint  filed  on  December 
4, 1979,  as  amended  on  September  4, 
1981.  by  the  State  of  Oklahoma  and  the 
Corporation  Commission  of  the  State  of 
Oklahoma  (Complainants]  against 
Western  Gas  Interstate  Company  and 
Southern  Union  Gas  Company 
(Respondents)  in  Docket  No.  RP80-58. 
Respondents  filed  an  answer  to  this 
compliant  on  March  3. 1980. 

After  notice  by  publication  in  the 
Federal  Register  on  February  7. 1980  (45 
FR  8344),  timely  petitions  to  intervene 
were  filed  by  Northern  Natural  Gas 
Company.  Cities  Service  Gas  Company, 
and  by  Texas  County  Irrigation  and 
Water  Resources  Association  and 
Beaver  County  Irrigation  Association. 

An  untimely  petition  to  intervene  was 
filed  by  the  Cimarron  County  Irrigation 
and  Water  Resources  Association,  the 
Oklahoma  Panhandle  Gas  Users 
Association,  the  City  of  Boise  City,  and 
the  City  of  Texhoma  (Cimarron  County, 
et  al. )  which  demonstrates  an  interest 
in  this  proceeding  that  cannot  be 
adequately  protected  or  presented  by 
any  other  party  and  is  important  to  a 
resolution  of  the  issues  in  this 
proceeding.  Accordingly,  good  cause 
exists  to  permit  the  intervention  of 
Cimarron  County,  et  al. 

Petitioners  to  intervene  listed  above 
are  hereby  granted  intervention  in  this 
proceeding  subject  to  the  Commission's 
Rules  and  Regulations;  Provided, 
However,  That  the  participation  of  such 
interveners  shall  be  limited  to  matters 
affecting  asserted  rights  and  interests 
specifically  set  forth  in  their  petitions  to 
intervene;  and  Provided,  further,  That 
the  admission  of  such  interveners  shall 
not  be  construed  as  recognitioa  that 
they  might  be  aggrieved  by  any  order 
entered  in  this  proceeding. 

In  their  complaint  and  request  for 
joint  hearings  of  December  4. 1979, 
Complainants  requested  an 
investigatioa  which  would  assure  die 
Comminion  that  Respondents  are 


presendy  operating  in  accordance  with 
the  law  and  the  best  management 
practices  to  assure  service  at  lowest 
reasonable  cost.  Additionally, 
Complainants  seek  that  the  Commission 
determine  what  proper  and  legal  actions 
could  have  been  taken  by  respondents 
in  1974  to  deal  with  supply  problems, 
what  the  cost  of  acting  properly  at  that 
time  would  have  been,  and  what 
additional  costs  have  been  incurred  if 
Respondents  acted  improperly. 

In  their  answer  of  March  3, 1980. 
Respondents  argued  inter  alia,  that  the 
instant  complaint,  on  its  face,  is  without 
merit  and  is  merely  an  attempt  to 
relitigate  issues  fully  tried  in  Docket 
Nos.  CP76-462,  el  al.  Respondents 
submit  that  the  subject  compaint  should 
be  dismissed. 

Respondents  have  agreed  to  make  an 
oral  presentation  concerning  the  current 
operation  of  their  facilities.  The  fbst 
order  of  business  at  this  informal 
technical  conference  will  be  to  allow 
Respondents  to  make  the  proposed 
report  describing  their  present  gas 
system  operations.  Following  the 
Respondents'  reports,  each  party  will  be 
afforded  an  opportunity  to  make  a 
statement.  Additionally,  written 
statements  will  be  accepted  by 
Commission  staff  as  informal 
Comments.  Commission  staff  may  file  a 
report  to  the  Commission  following  this 
informal  teachnical  conference. 

The  informal  conference  is  open  to  the 
public;  however,  attendance  or 
participation  at  the  conference  will  not 
serve  to  make  attendees  parties  to  the 
proceeding. 

Copies  of  this  notice  are  being  sent  to 
all  parties  and  will  be  published  in  the 
Federal  Register. 

For  further  information  contact  David. 
G.  Tishman  or  Russell  B.  Mamone. 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Stivet  NE.,  Washington. 
D.C.  20426.  Telephone  No.  (202)  357- 
8433. 

KtniMtii  F.  Ptumb. 
Secretary. 


[nt  Doc  8Z-1341B  Piled  S-17-8£  8:45  a 
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FEDERAL  MARUIIIE  COMIIISSIOfi 

Agreements  Filed 

The  Federal  Maritime  Commissioo 
hereby  gives  notice  that  the  following 
agreements  have  been  filed  with  the 
Commission  for  approval  purtnant  to 
section  15  of  the  Shipping  Act,  191fli,  as 
amended  (39  SUt  733,  75  Stat  7B3.  4B 
U.&C  814). 
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Interested  parties  may  inspect  and 
obtain  a  copy  of  each  of  the  agreements 
and  the  justifications  offered  therefor  at 
Washington  Office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10327;  or  may  inspect  the 
agreements  at  the  Field  Offices  located 
at  New  Yoric.  N.Y.;  New  Orleans. 
Louisiana;  San  Francisco,  California; 
Chicago,  Illinois;  and  San  Juan.  Puerto 
Rico.  Interested  parties  may  submit 
comments  on  each  agreement,  including 
requests  for  hearing,  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington.  D.C.  20573.  on  or  before 
June  7. 1982.  Comments  should  include 
facts  and  arguments  concerning  the 
approval,  modification,  or  disapproval 
of  the  proposed  agreement.  Comments 
shall  discuss  with  particularity 
allegations  that  the  agreement  is 
unjustly  discriminatory  or  unfair  as 
between  carriers,  shippers,  exporters, 
importers,  or  ports,  or  between 
exporters  from  the  United  States  and 
their  foreign  competitors,  or  operates  to 
the  detriment  of  the  commerce  of  the 
United  States,  or  is  contrary  to  the 
public  interest,  or  is  in  violation  of  the 
Act. 

A  copy  of  any  comments  shoidd  also 
be  forwarded  to  the  party  filing  the 
agreements  and  the  statement  should 
indicate  this  has  been  done. 

Agreement  No.  161-39. 

Filing  Party:  Howard  A.  Levy,  Esquire, 
17  Battery  Place,  Suite  727,  New  York. 
New  York  10004. 

Summary:  Agreement  No.  161-39  will 
modify  the  way  conference  expenses  are 
apportioned  among  the  members  of  the 
Gulf  United  Kingdom  Freight . 
Conference. 

Agreement  No.  3868-27. 

Filing  Party:  Nathan  J.  Bayer,  Esq., 
Freehill,  Hogan  &  Mahar,  80  Pine  Street, 
New  York.  New  York  10005. 

Summary:  Agreement  No.  3868-27 
amends  and  restates  the  basic 
agreement  of  the  Atlantic  &  Gulf/ 
Panama  Canal  Zone,  Colon  and  Panama 
City  Conference  to  provide  numerous 
clarifications,  additions  and  language 
changes  to  various  items,  including: 
transshipment  services;  authority  to 
cancel  rates;  the  collection  and 
distribution  of  tr^de  statistics; 
intermodal  authority  in  Panama;  credit 
rules;  freight  forwarder  commissions; 
voting  rights;  membership;  security 
deposit  of  members;  arbitration;  and,  the 
conference  name. 

A^ement  No.  T-4026-1. 

Filing  Party:  Mr.  Randall  V.  Adams, 
Accounting/Traffic,  Port  of  Pabn  Beach, 
P.O.  Box  9935,  Riviera  Beach.  Florida 

Summary:  Agreement  No.  T-4026-1, 
between  the  Port  of  Palm  Beach  (Port) 


and  Johnson's  Shipping  Agency  (JSA), 
modifies  the  basic  agreement  between 
the  parties  which  provides  for  the  lease 
by  Port  to  JSA  of  certain  warehouse  and 
office  space.  The  purpose  of  the 
modification  is  to  provide  for  an 
additional  one-year  renewal  period. 

Agreement  No.  T-4043. 

Filing  Party:  Mr.  John  J.  Desmond. 
Manager,  Port  Operations,  Cleveland- 
Cuyahoga  County  Port  Authority,  101 
Erieside  Avenue,  Cleveland.  Ohio  44114. 

Summary:  Agreement  No.  T-4043 
between  the  Cleveland-Cuyahoga 
County  Port  Authority,  (Port)  and 
Cleveland  Stevedoring  Company  (CSC) 
provides  for  the  preferential  use  by  CSC, 
as  a  Terminal  Operator,  of  Berths  24. 
West  and  East.  26  West.  28  North  and  32 
East,  at  the  Port  of  Cleveland.  Ohio.  The 
term  of  the  agreement  is  for  one  year. 
CSC  shall  pay  to  the  Port  all  wharfage, 
dockage  and  heavy-lift  charges,  and 
assess  and  collect  all  terminal  storage 
and  wharf  demurrage  charges  for  the 
Port's  account,  with  33^  percent  of 
terminal  storage  and  wharf  demurrage 
revenue  being  retained  by  CSC  as 
compensation  for  administrative 
overhead  and  related  expenses. 
Insurance,  liability,  repairs,  cost  for 
utilities  are  as  provided  for  in  the 
agreement 

Agreement  No.  8090-22. 

Filing  Party:  Marc  J.  Fink,  Esquire, 
Billig,  Sher  &  Jones,  P.C,  Suite  300,  2033 
K  Street  NW.,  Washington,  D.C.  20006, 

Summary:  Agreement  No.  8090-22 
modifies  the  basic  agreement  of  the 
Mediterranean  North  Pacific  Coast 
Freight  Conference  to  bring  its  self- 
policing  provisions  into  conformity  with 
the  Commission's  rules  governing  self- 
policing  (46  CFR.  Part  528). 

Agreement  Nos.  10442-10449. 

Filing  Party:  Joseph  H.  Dettmar. 
Esquire,  Garvey.  Schubert  Adams  & 
Barer,  1000  Potomac  Street  NW., 
Washington,  D.C.  20007. 

Summary:  Agreements  Nos.  10442 
though  10449  are  nonexclusive 
equipment  interchange  agreements 
providing  for  the  interchange  of  empty 
and  loaded  container  equipment 
between  Totem  Ocean  Trailer  Express, 
Inc.,  and  the  following  carriers  in  the 
trades  listed  below: 
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Agreements  Nos.  10450  and  10451. 

niing  Party:  John  Evan  Greenwood. 
Esquire,  Kirhn,  Campbell  &  Keating,  One 
Twenty  Broadway.  New  York,  New 
YoA  10271. 

Summary:  Agreement  No.  10450  will 
establish  a  new  rate  agreement  in  the 
Calcutta/U.S.  Great  Lakes  trade  and 
Agreement  No.  10451  will  establish  a 
new  rate  agreement  in  the  U.S.  Great 
Lakes/India  trade.  j 


I 


By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  May  12, 1982. 
Francis  C  Humey, 
Secretary. 

|FR  Doc  8Z-I3S7S  FIM  S-17-tt  *»  ■■] 
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[Independent  Ocean  FreigM  Fonwwiw 
License  Na  1615-R] 

Argus  Shipping  Ca  (Andreas 
Schuemer,  dJiA);  Order  of  Revocation 

On  May  6, 1982,  Argus  Shipping 
Company  (Andreas  Schuemer,  d.b.a.), 
2300  East  Higgins  Road,  Elk  Grove 
Village,  IL  60007  surrendered  his 
Independent  Ocean  Freight  Forwarder 
License  No.  1615-R  for  revocation.  j 

Therefore,  by  virtue  of  authority 
vested  in  me  by  the  Federal  Maritime 
Commission  as  set  forth  in  Manual  of 
Orders,  Commission  Order  No.  1 
(Revised),  {  lOi)l(e)  dated  November  IZ, 
1981; 

It  is  ordered,  that  Independent  Ocean 
Freight  Forwarder  License  No.  1615-R 
issued  to  Argus  Shipping  Compemy 
(Andreas  Schuemer,  d.b.a.)  be  revoked 
effective  May  6, 1982,  without  prejudice 
to  reapplication  for  a  license  in  the 
future. 

It  is  fiirther  ordered,  that  a  copy  of 
this  Order  be  published  in  the  Federal 
Register  and  served  upon  Argus 
Shipping  Company  (Andreas  Schuemer, 
db.a.). 

Alberl  J.  KSagO,  Jr., 
Director,  Bureau  of  Certification  and 
Licensing. 

|nt  Doc  aa-issTs  Fikd  5-17-az:  ms  m) 
■UMQ  COOC  tna-ot-M 


inavpwHNiii  ucean  rreigni  rorwaraer 
Ucenee  No.  40] 

J.  M.  Altisri  Ino,  Ordsr  of  Revocation 

Section  44(c),  Shipping  Act  1918, 
provides  that  no  independent  ocean 
freight  forwarder  license  shall  remain  in 
force  unless  a  valid  bond  is  in  effect  and 
on  file  with  the  Commission.  Rule 
510.15(d)  of  Federal  Maritime 
Commission  General  Order  4  further 
provides  that  a  license  shall  be  j 
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automatically  revoked  for  failure  of  a 
licensee  to  maintain  a  valid  bond  on  file. 

The  bond  issued  in  favor  of  J.  M. 
Altieri  Ina,  201-B  Tetuan  Street.  San 
Juan,  PR  00903.  was  cancelled  effective 
May  6, 1982. 

By  letter  dated  April  9, 1982.  J.  M. 
Altieri  Inc.  was  advised  by  the  Federal 
Maritime  Commission  that  Independent 
Ocean  Freight  Forwarder  License  No.  40 
would  be  automatically  revoked  unless 
a  valid  surety  bond  was  filed  with  the 
Commission. 

J.  M.  Altieri  Inc.  has  failed  to  furnish  a 
valid  bond. 

By  virtue  of  authority  vested  in  me  by 
the  Federal  Maritime  Commission  as  set 
forth  in  Manual  of  Orders,  Commission 
Order  No.  1  (Revised),  section  10.01(f) 
dated  November  12, 1981; 

Notice  is  hereby  given,  that 
Independent  Ocean  Freight  Forwarder 
License  No.  40  be  and  is  hereby  revoked 
effective  May  6, 1982. 

It  is  ordered,  that  Independent  Ocean 
Freight  Forwarder  License  No.  40  issued 
to  J.  M.  Altieri  Inc.  be  returned  to  the 
Commission  for  cancellation. 

It  is  further  ordered,  that  a  copy  of 
this  Order  be  published  in  the  Fedaral 
Register  and  served  upon  J.  M.  Altieri 
Inc. 
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Albert  I.  iOiivet.  fc. 

Director,  Bureau  of  Certification  and 

Licensing. 

(FK  Doc  U-l»n  FOad  S-1T-S2:  Mi  «■! 
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[Independent  Ocean  FreigM  Fofwarder 
License  Na  501] 

International  Express  Co^  inc;  Order 
of  Revocation 

On  April  30, 1982,  International 
Express  Company.  Inc.,  P.O.  Box  2307, 
New  Orieans,  LA  70176  surrendered  its 
Independent  Ocean  Freight  Forwarder 
License  No.  501  for  revocation. 

Therefore,  by  virute  of  authority 
vested  in  me  by  the  Federal  Maritime 
Commission  as  set  forth  in  Manual  of 
Orders,  Commission  Order  No.  1 
(Revised),  section  10.01(e)  dated 
November  12, 1981; 

It  is  ordered,  that  Independent  Ocean 
Freight  Forwarder  License  No.  501 
issued  to  International  Express 
Company,  Inc.  be  revoked  effective 
April  sa  1982.  without  prejudice  to 
reapplication  for  a  license  in  the  future. 

It  is  further  ordered,  that  a  copy  of 
this  Order  be  published  in  the  Federal 


Register  and  served  upon  International 
Express  Company,  Inc. 
Albmt  J.  KDngel,  |r.. 

Director,  Bureau  of  Certification  and 
Licensing. 

(FR  Doc.  82-1337*  PHad  i-17-«Z;  IMS  m] 
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[Independent  Oceen  Freight  Fonmder 
LlceneeNo.2221] 

J.  R.  Prescott  A  Co,  Inc^  Order  of 
Revocation 

Section  44(c),  Shipping  Act.  1918, 
provides  that  no  independent  ocean 
fi^ight  forwarder  license  shall  remain  in 
force  unless  a  valid  bond  is  in  effect  and 
on  file  with  the  Commission.  Rule 
510.15(d)  of  Federal  Maritime 
Commission  General  Order  4  further 
provides  that  a  license  shall  be 
automatically  revoked  for  failiire  of  a 
licensee  to  maintain  a  valid  bond  on  file. 

The  bond  issued  in  favor  of  J.  R. 
Prescott  ft  Co.,  Inc.,  722  W,  Pine  Hill. 
Pinehurst.  TX  77362  was  cancelled 
effective  April  7. 1982. 

By  letter  dated  March  30, 1982.  J.  R. 
Prescott  &  Co.,  Inc.  was  advised  by  the 
Federal  Maritime  Commission  that 
Independent  Ocean  Freight  Forwarder 
License  No.  2221  would  be  automatically 
revoked  unless  a  valid  surety  bond  was 
filed  with  the  Commission. 

I.  R.  Prescott  ft  Co.,  Ina  has  failed  to 
furnish  a  valid  bond. 

By  virtue  of  au&ority  vested  in  me  by 
the  Federal  Maritime  Commission  as  set 
forth  in  Manual  of  Orders,  Commission 
Order  No.  1  (Revised),  section  10.01(f) 
dated  November  12. 1981; 

Notice  is  hereby  given,  that 
Independent  Ocean  Freight  Forwarder 
License  No.  2221  be  and  is  hereby 
revoked  effective  April  7, 1982. 

It  is  ordered,  that  Independent  Ocean 
Freight  Forwarder  License  No.  2221 
issued  to  J.  R.  Prescott  &  Co.,  Inc.  be 
returned  to  tite  Commission  for 
cancellation. 

It  is  fur&er  ordered,  that  a  copy  of 
this  Order  be  published  in  the  Federal 
Register  ^d  served  upon  J.  R,  Prescott  ft 
Co.,  Inc. 

Albert  J.  KUngel  Jr.. 
Director,  Bureau  of  Certification  6"  Licensing. 

[FR  Doc  8^-133M  Pllsd  5-17-62:  &«  us] 
BILLMQ  COOE  6730-01-H 


CombI  Line  Joint  Servtoe;  Cancellation 

Agreement  No.  9929-7 

Filing  party:  Edward  Schmeltzer. 
Esquire,  Schmeltzer,  Aptaker  ft 
Sheppard,  P.C,  1800  Massachusetts 
Avenue.  NW..  Washington.  O.C  20036. 


Summary:  Agreement  No.  9929,  as 
amended,  between  Hapag-Lloyd,  A.G. 
and  Intercontinental  Transport  (ICT)  B. 
v.,  provides  for  the  joint  service  known 
as  Combi  Line.  Agreement  No.  9929-7 
provides  for  the  termination  of  the  basic 
agreement  to  be  effective  April  30, 1982. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  May  12, 1B82. 
Fraads  C  Humey, 
Secretary. 

[FR  Doc  82-1 337»  PIM  i-17-tfc  S^t  ^ 
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Independent  Ocean  Freight  Forwarder 
License;  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  independent 
ocean  fi-eight  fowarders  pursuant  to 
section  44  (a)  of  the  Shipping  Act,  1916 
(75  Stat  522  and  46  U.S.C.  841(c)). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
conmiunicate  with  the  Director,  Bureau 
of  Certification  and  Licensing,  Federal 
Maritime  Commission.  Washington.  D.C 
20573. 

Aleksander  Grodiowski,  dba  Universal 
Shipping  Service.  61  Cabot  Street. 
Chicopee.  MA  01013; 

Marx  Commercial  Freight  Forwarders, 
Inc.,  127  Luquet'  Road,  Port 
Washington,  NY  11050,  Officer 
Alberto  Cypriano  Marques,  President; 

Takashi  Uryu.  d.b.a.  Central  Shipping 
Co.,  433  Hegenberger  Road.  Suite 
105H.  Oakland,  CA  94621; 

Ocean-Air  Forwarding,  Incorporated. 
RJ).  #1.  Biirgettstown.  PA  15021, 
Officers:  Richard  E.  Starck,  President/ 
Stockholder,  Robert  ].  Starck,  Vice 
President/Stockholder,  Mai^guerite  J. 
Starck.  Stockholder.  Jeffrey  J.  Starck. 
Stockholder,  Jay  J.  Starck, 
Stockholder. 

By  the  Federal  Maritime  Commisrioo. 
Dated:  May  12, 1982. 
Frands  C  Humey, 

Secretary. 

[FR  Doc  82-13377  Filed  3-17-8%  3:46  — ] 
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FEDERAL  RESERVE  SYSTEM 

Acquisition  of  Bank  Shares  by  Bank 
Holding  Companlee 

The  companies  listed  in  this  notice 
have  apphed  for  the  Board's  approval 
under  section  3{aK3)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 


1842(a)(3))  to  acquire  voting  shares  or 
assets  of  a  bank.  The  factors  that  are 
considered  in  acting  on  the  appUcations 
are  set  forth  in  section  3(c)  of  the  Act  (12 
U.S.C.  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  appUcation. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  sufHce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
aheariim. 

A.  Fe&ral  Reserve  Bank  of  Richmond 
(Uoyd  W.  Bostian.  Jr.,  Vice  President) 
701  East  Byrd  Street,  Richmond,  Virginia 
23261: 

1.  Citizens  Bancorp,  Riverdale, 
Maryland;  to  acquire  100  percent  of  the 
voting  shares  or  assets  of  Kennedy  Bank 
and  Trust  Company,  Bethesda, 
Maryland.  Comments  on  this  application 
must  be  received  not  later  than  June  11, 
1982. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Rifle  Bank  Agency,  Ina,  Rifle. 
Colorado;  to  acquire  100  percent  of  the 
voting  shares  of  a  proposied  new  bank. 
The  First  National  Bank  in  Parachute, 
Parachute,  Colorado.  Comments  on  this 
application  must  be  received  not  later 
than  Jime  11. 1962. 

C.  Federal  Reserve  Bank  of  SL  Loids 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  or  assets  of 
Bank  of  Eagleville,  Eagleville, 
Tennessee.  Comments  on  this 
application  must  be  received  not  later 
than  June  11, 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  12, 1982. 
Dolores  S.  Smith, 
Assistant  Secretary  of  the  Board. 

(FK  Doc  82-11307  Filed  6-17-«2;  8:4S  am] 
WLUNQ  COOE  S210-01-M 


Bank  Holding  Companfes;  Proposad 
de  Novo  Nonbank  Activities 

The  bank  holding  companies  listed  in 
this  notice  have  applied,  pursuant  to 
'section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
S  225.4(b)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.4(b)(1)),  for  permission  to 
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engage  de  novo  (or  continoe  to  engage  in 
an  activity  earlier  commenced  de  novo], 
directly  or  indirectly,  solely  in  the 
activities  indicated,  which  have  been 
determined  by  the  Board  of  Governors 
to  be  closely  related  to  banking. 

With  respect  to  each  applicatim, 
interested  persons  may  e^qiress  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  ootwdgh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices."  Any 
comment  on  an  application  that  requests 
a  hearing  must  include  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  tibe 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  that  proposal. 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  Comment  and 
requests  for  hearings  should  identify 
clearly  the  specific  application  to  which 
they  relate,  and  should  be  submitted  in 
writing  and  received  by  the  appropriate 
Federal  Reserve  Bank  not  later  than 
June  11, 1982. 

A.  Federal  Reserve  Bank  of  San 
Frandsco  (Harry  W.  Green,  Vice 
President)  400  Sansome  Street,  San 
Francisco,  California  94120: 

1.  Seafirst  Corporation,  Seattle. 
Washington  (conunerical  finance 
activities;  Texas):  To  engage  through 
Seafirst  Conunerical  Corporation  in 
making  or  acquiring  loans  and  other 
extensions  of  credit  including 
commerical  loans  seciu*ed  by  a 
borrower's  inventory,  accounts 
receivable,  capital  equipment  or  other 
assets;  servicing  loans;  and  leasing 
personal  property.  These  activities  • 
would  be  conducted  through  an  office  in 
Dallas,  Texas,  serving  the  State  of 
Texas. 

2.  U.S.  Bancorp,  Portland,  Oregon 
(consumer  finance;  Denver.  Colorado): 
To  engage,  through  its  subsidiary,  U.S. 
Bancorp  Finandai,  Inc.  ("Bancorp 
Financial"),  doing  business  as  Citizens 
Finance  Company  ("Citizens"),  in  the 
making,  acquiring  and  servicing  of  loans 
and  other  extensions  of  credit  either 
secured  or  unsecured  for  its  own 
account  or  for  the  account  of  others, 
induding  the  making  of  consumer 
installment  loans,  purchasing  consumer 
installment  and  real  estate  sales  finance 


contracts  and  evidences  of  debt  and 
making  consumer  home  equity  loans 
secured  by  real  estate,  making  industrial 
loans,  and  acting  as  insurance  agent 
with  the  regard  to  credit  life  and 
disability  insurance,  solely  in 
connection  with  extensions  of  credit  by 
Bancorp  FlnandaL  This  notification  is 
for  the  relocation  of  an  existing  office  at 
12131  E.  mff.  Unit  D,  Aurora,  Colorado, 
to  1776  Lincoln  Building.  8th  Floor, 
Lincob  Street.  Denver,  Colorado.  The 
geograirfuc  ajrea  to  be  served  would  be 
the  Denver  SMSA. 

Board  of  Covemora  of  tlie  Federal  Reserv* 
System,  May  12, 1982. 

Assistant  Secretary  of  the  Board 

pit  Doc  ■^-U^■>  FlUd  V-n-aK  MS  aaj 


Fonnatlon  Of  BMik  HoMng  I 

The  companies  listed  in  this  notice 
have  apphed  for  the  Board's  approval 
under  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1842(a)(1)  to  become  bank  holding 
compemies  by  acquiring  voting  shares 
and/or  assets  of  a  bank.  The  fadors  that 
are  considered  in  acting  on  the 
appUcations  are  set  forth  in  section  3(c) 
of  the  Ad  (12  U.S.C  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
the  Federal  Reserve  Bank  indicated  for 
that  applicatiiw.  With  reaped  to  each 
application,  interested  persons  may 
express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
Any  comment  on  an  application  that 
requests  a  hearing  must  tnrl^w^ff  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street,  NW..  Atlanta.  Georgia 
30303: 

1.  First  State  Corporation. 
Waynesboro,  Mississippi;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
State  Bank,  Waynesboro.  Mississippi 
Comments  on  this  appUcation  must  be 
received  not  later  than  June  11, 1962. 

E  Federal  RoMnre  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Assistant  Viae 
President)  925  South  Akard  Street, 
Dallas,  Texas  75222: 

1.  Great  American  Bancshares,  Ina, 
Arlington.  Texas;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  or  more  of  the  voting  shares  of 
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American  Bank  of  Arlington.  Arlington, 
Texas.  Comments  on  this  application 
must  be  received  not  later  than  June  12, 
1982. 

C.  Federal  Reserve  Bank  of  San 
Frandsco  (Harry  W.  Green.  Vice 
President)  400  Sansome  Street,  San 
Francisco,  California  94120: 

1.  AmBank  Holding  Company, 
Phoenix.  Arizona,  to  become  a  bank 
holding  company  by  acquiring  99.3 
percent  of  the  voting  shares  of  American 
Bank,  Phoenix,  Arizona.  Comments  on 
this  application  must  be  received  not 
later  than  June  12. 1982. 

2.  MBC  Corp.,  Modesto.  California;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Modesto  Banking  Company, 
Modesto,  California.  Comments  on  this 
application  must  be  received  not  later 
than  June  9, 1982. 

3.  Professional  Bancorp,  Santa 
Monica,  California;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Professional  Bank  of  Los  Angeles,  Santa 
Monica,  California.  Comments  on  this 
application  must  be  received  not  later 
than  June  9, 1982. 

4.  TriCo  Bancshares,  Chico, 
California;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Tri-Counties  Bank, 
Chico.  California.  Comments  on  this 
application  must  be  received  not  later 
than  June  11. 1982. 

C.  Secretary.  Board  of  Governors  of 
the  Federal  Reserve  System. 
Washington,  D.C  20551: 

1.  NBC  Bancorporation,  Inc.,  Newport 
Minnesota;  to  become  bank  a  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  National  Bank  of 
Commerce  in  Mankato.  Mankato. 
Minnesota.  Comments  on  this 
application  must  be  received  not  later 
than  June  11. 1982. 

2.  Town  &■  Country  Bancshares.  Inc., 
Newport,  Minnesota;  to  become  a  baii 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Town 
and  Country  Bank-Maplewood. 
Maplewood.  Minnesota.  Comments  on 
this  application  must  be  received  not 
later  than  June  11. 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  12. 1962. 
Dolores  8.  Smith, 
Assistant  Secretary  of  the  Boaid. 

pit  Doc.  I2-133M  PIM  5-17-at:  S4S  ug 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Conaumar  Participation;  Opon 
Maatinga 

AOENCv:  Food  and  Drug  Administration. 
action:  Notice. 

summaiiy:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  consumer  exchange  meetings: 
AUanta  District  Office,  Chaired  by  John 
Turner.  District  Director. 
OATK  Thursday.  May  27. 1982, 10:30  a.m. 
ADORESt:  Brighton  Multipurpose  Center, 
outside  Birmingham,  Alabama. 
FOW  RMTHDI  MPORtlATION  CONTACT: 
Janice  Moton,  Consumer  Affairs  Officer, 
Food  and  Drug  Administration,  1182  W. 
Peachtree  SL  NW,  Adanta,  GA  30309. 
404-881-7355. 

Cincinnati  District  Office.  Chaired  by 
James  C  Simmons.  District  Director. 
DATE  Wednesday.  June  9. 1982, 1  pjn. 
ADOfWSS:  Rm.  504.  The  Federal  Bldg., 
200  W.  Second  St.  Dayton,  OH  45402. 
FON  RMTHER  INRMHATION  CONTACTS 
RuUi  E.  Weisheit  Consumer  Affairs 
Officer.  Food  and  Drug  Administration. 
Rm,  463. 801  Rockwell  Ave.,  Cleveland, 
OH  44114.  216-522-4844. 

Cincinnati  District  Office.  Chaired  by 
James  C  Simmons.  District  Director. 
DATK  Thursday,  June  10, 1982, 1:30  pjn. 
AOOflCSS:  Rm.  5525A.  Federal  Bldg..  550 
Main  SL,  CindnnatL  OH  45202. 
FOR  RiRTNBI  INFORMATION  CONTACT: 
Rutii  R  Weisheit.  Consumer  Affairs 
Officer,  Food  and  Drug  Administration, 
Rm.  463. 601  Rockwell  Ave.,  Cleveland, 
OH.  44114,  216-522-4844. 

Kiiladelphia  District  Office.  Chaired 
by  Loren  Johnson.  District  Director. 

DATE  Wednesday.  June  16, 1982, 1  to  3 
p.m. 

ADORCSS:  Wm.  H.  Green.  Federal  Bldg., 
Rm.  7306, 6th  and  Arch  Ste., 
Philadelphia,  PA  19106. 
FOR  FURTHER  INFORMATION  CONTACT: 

Theresa  A.  Young.  Consumer  Affairs 
Technician.  Food  and  Drug 
Administration.  2d  and  Chestnut  Sts., 
Philadelphia.  PA  19106.  215-597-0837. 
Chicago  District  Office.  Chaired  by 
Mary  K.  Ellis,  District  Director. 

DATB  Tuesday,  June  22. 1982. 1:30-3:30 
p.m. 

ADDRESS:  Food  and  Drug 
Administration,  Rm.  1204. 433  W.  Van 
Buren.  Chicago.  IL  60607. 

FOR  FURTHER  INFORMATION  CONTACT: 

Darlene  M.  Bailey.  Consumer  Affairs 
Officer,  Food  and  Drug  Administration, 


433  W.  Van  Buren,  Chicago,  H  60607. 
312-353-7128. 

MJFFLEMINTARV  INFORMATION:  The 

purpose  of  these  meetings  is  to 
encourage  dialogue  between  consumers 
and  FDA  officials,  to  identify  and  set 
priorities  for  current  and  future  health 
concerns,  to  enhance  understanding  and 
exchange  information  between  local 
consumers  and  FDA's  District  Offices, 
and  to  contribute  to  the  agency's 
policymaking  decisions  on  vital  issues. 

Dated:  May  13. 19B2. 
William  F.  Randolpli, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

IFR  Doa  a-lM72  nisd  i-17-a;  kU  nl 
BUSM  coot  41«fr4V« 


[Docket  No*.  79fM»3»  and  79N-0340;  DESI 
No*.  861S,  t152,  SISS,  50168.  snd  10210] 

Certain  Ophttiabnic  Comi>lnation 
Dniga  Containing  a  Startod  and  An6< 
lnfactlva(a)  for  Human  \}f.  Drug 
Etncacy  Sftidy  Implamantatlon; 
Amandmant 

AOCNCV:  Food  and  Drug  Administration 
(FDA). 

action:  Notice. 


summary:  This  notice  amends  two 
previous  Federal  Register  notices 
concerning  ophthalmic  combination 
drug  products  containing  a  steroid  and 
one  or  more  anti-infective  agents.  This 
amendment  requires  revised  labeling 
which  more  precisely  states  the 
conditions  of  use  for  which  such  drugs 
are  safe  and  effective.  The  notice  also 
states  the  rationale  for  regarding  these 
drugs  as  safe  and  effective. 

DATES:  Amendments  or  supplements  to 
approved  applications  (NDA's.  ANDA's. 
or  antibiotic  forms)  due  on  or  before  July 
19, 1982.  Revised  labeling  must  be  put 
into  use  on  or  before  November  15. 1982. 

ADDRESSES:  Communications  in  resonse 
to  this  notice  should  be  identified  with 
the  appropriate  DESI  number,  directed 
to  the  attention  of  the  appropriate  office 
named  below,  and  addressed  to  the 
Food  and  Drug  Adminisb-ation.  5600 
Fishers  Lane.  Rockville,  MD  20857. 

Supplements  to  full  new  drug 
applications  (identify  with  NDA 
number);  Division  of  Anti-Infective  Drug 

R-oducts  (HFD-140).  Rm.  12B-45,  Bureau 
of  Drugs. 

Supplements  to  approved  abbreviated 
new  drug  applications  (identify  witii 
ANDA  number):  Division  of  Generic 
Drug  Monographs  (HFD-^30).  Bureau  of 
Drugs. 
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Amendments  to  approved  antibiotic 
forms  (identify  with  form  number); 
Antibiotic  Drug  Review  Branch  [HFD- 
535),  Bureau  of  Drugs. 

Request  for  opinion  of  the 
appUcalnlity  of  this  notice  to  a  specific 
product:  Division  of  Drug  Labeling 
Comphance  (HFD-310),  Bureau  of  Drugs. 

Requests  for  a  copy  of  the  Health 
Reserach  Group  comments  and/or 
FDA's  response  (identify  with  Docket 
Nos.):  Dockets  Management  Branch 
(HFA-305),  Rm.  4-65. 

Other  communications  regarding  this 
notice:  Drug  Efficacy  Study 
Implementation  Project  Manager  (HFD- 
501),  Bureau  of  Drugs. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  L  Ellsworth,  Bureau  of  Drugs 
(HFD-32),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-3650. 
SUPPLEMENTARY  INFORMATION:  In  two 
notices  published  in  the  Federal  Register 
of  August  29. 1980  {45  FR  57776  and  45 
FR  57780),  FDA  announced  its 
conclusion  that  certain  ophthalmic 
combination  drugs  containing  a  steroid 
and  one  or  more  anti-infective  agents 
are  effective.  The  notices  also  set  forth  a 
general  outline  for  labeling  of  the 
effective  products  as  a  condition  for 
marketing  and  approval. 

On  December  4. 1980,  the  Health 
Research  Group  (HRG),  2000  P  St.  NW.. 
Washington,  D.C.  20038,  wrote  to  the  • 
Commissioner  of  Food  and  Drugs 
concerning  the  agency's  conclusion  for 
this  class  of  combinaton  drug  products. 
HRG  asked  that  the  decision  be 
reconsidered,  alleging  that  no  adequate 
and  well-controlled  clinical  trials  are 
available  to  support  the  effectiveness  of 
all  ingredients  in  these  combinations. 
Copies  of  HRG's  letter  and  the  FDA 
response  have  been  placed  in  the  docket 
of  these  proceedings.  Copies  are 
available  from  the  Dockets  Management 
Branch  (address  given  above) 

As  a  result  of  the  HRG  letter,  the 
Bureau  of  E)rugs  reevaluated  the  August 
29, 1980  notices  and  the  record  of  this 
proceeding.  Based  upon  this 
reevaluatjoa,  the  Director  of  the  Bureau 
has  concluded  (1)  that  the  basic  finding 
stated  in  those  notices  that  these  drug 
products  are  safe  and  effective  should 
be  reaffirmed,  (2)  that  the  rationale  for 
concluding  that  these  combination 
products  are  effective  was  not  stated  in 
the  notices  and  should  be  stated  clearly 
to  avoid  further  confusion,  and  (3)  that 
the  labeling  for  these  drug  products,  as 
described  in  the  1980  notices,  should  be 
revised  to  state  more  precisely  the 
conditions  of  use  for  which  these 
products  are  safe  and  effective. 


Background 

As  noted  in  the  August  29, 1980 
notices,  the  ophthalmic  steroid/anti- 
infective  combination  products  covered 
by  these  notices  were  originally 
classified  as  possibly  effective  under  the 
Drug  Efficacy  Study  in  a  series  of 
notices  pubUshed  in  1971  and  1972. 
Subsequently,  the  ophthalmic  steroid/ 
anti-infective  combination  drug  products 
were  exempted  from  the  schedule 
established  for  completing  the  study  (37 
FR  26643).  The  products  were  exempted 
because  of  their  potential  effectiveness 
in  the  treatment  of  marginal  keratitis 
secondary  to  staphylococcus 
blepharoconjunctivitis,  vernal  catarrh, 
and  allergic  conjunctivitis,  and  their 
frequent  use  postoperatively  by 
ophthalmologists  to  reduce 
inflammatory  reactions  and  prevent 
infection.  The  exemption  was 
conditioned  upon  the  commitment  of 
manufactiu^rs  and  distributors  to 
conduct  appropriate  studies  to  establish 
which  particular  combinations  and 
concentrations  are  effective  for  specific 
indications. 

In  response  to  the  exemption  notice, 
several  manufacturers  submitted  plans 
for  studies.  The  agency  determined  that 
the  studies  as  planned  were  inadequate 
to  demonstrate  that  all  active 
ingredients  contributed  to  the 
effectiveness  of  the  fixed-combination 
drug  products.  Because  the  sponsors 
were  unable  to  develop  appropriate 
protocols  and  because  of  controversy 
over  the  role  of  thse  combination 
products  in  ophthalmology,  the  matter 
was  presented  to  FDA's  Ophthalmic 
Drugs  Advisory  Committee  at  a  pubUc 
meeting  held  May  8, 1973.  Discussion 
centered  on  the  safety  of  these  products 
and  the  design  of  meaningful  studies. 
The  committee  concluded  that  the  data 
available  to  it  were  insufficient  to  make 
a  decision  on  any  of  the  issues 
presented  and  appointed  a 
subcommittee  to  obtain  additional 
information. 

The  subcommittee  then  drafted  a 
proposal  for  clinical  studies.  This 
proposal  was  sent  to  affected  firms  for 
comment  and  on  August  6. 1973.  the 
Advisory  Comnrittee  met  in  open 
session  to  discuss  the  proposal.  In  spite 
of  extensive  discussion  and  continued 
subcommittee  deliberations,  the 
Committee  was  unable  to  finalize  a 
protocol. 

Therefore,  the  subcommittee  proposed 
that  manufacturers  and  distributors 
prepare  a  single  document  containing  all 
available  data  pertaining  to  each 
indication  outlined  in  the  exemption 
notice.  The  subcommittee  believed  that 
this  data  search  might  provide  sufficient 


evidence  of  effectiveness  in  lieu  of  new 
clinical  studjes.  On  November  2. 1973, 
the  full  Advisory  Committee  adopted  the 
proposal,  and  representatives  of  the 
pharmaceutical  industry  agreed  to 
conduct  the  joint  data  search.  On 
September  27.1974,  the  industry  task 
force  submitted  its  data,  whidi 
consisted  of  published  studies  (domestic 
and  foreign  with  translations), 
impublished  studies,  and  domestic  and 
foreign  adverse  reaction  surveys. 

These  data  tiien  imderwent  tfaoroogh 
review  by  agency  staff  with  input  from 
the  Advisory  Committee  and  the  Burean 
of  Drugs'  Combination  Drugs 
Committee,  an  internal  staff  committee 
established  to  evaluate  products  with 
respect  to  the  agency's  combination 
drug  policy.  The  Advisory  Committee 
reviewed  the  data  and  made 
recommendations  at  public  meetings 
held  November  4, 1974.  November  3, 
1975.  August  2. 1976,  and  November  7, 
1977.  and  the  Combination  Drugs 
Committee  considered  the  matter  at  its 
meetings  of  August  27. 1977  and  January 
18.1978. 

With  respect  to  safety,  Aese  reviews 
showed  that  the  data  from  adverse 
reaction  surveys  and  unpublished 
studies  reveal  a  low  number  of  adverse 
reactions,  particularly  when  judged 
against  the  extensive  use  of  ibese 
products.  Adverse  reaction  rates,  as 
estimated  by  the  number  of  adverse 
reaction  reports  divided  by  the 
distribution  of  these  drugs,  were,  if 
anything,  lower  for  steroid/ anti- 
infective  combination  products  than  for 
single-ingredient  anti-infective 
ophthalmological  products,  possibly 
because  of  a  therapeutic  or  prophylactic 
effect  of  the  steroid  component  on 
sensitivity  reactions  to  the  anti-infective 
component.  The  safety  data  supported 
the  conclusions  that  the  most  serious 
adverse  reactions  resulting  from  the 
combinations  are  those  related  to  the 
steroid  component  (e.g..  increase  in 
intraocular  pressure,  scleral  perforation, 
and  exacerbation  of  certain  infections), 
that  these  reactions  are  most  commonly 
associated  with  long-term  use,  that  they 
are  best  prevented  by  periodic 
examinations  during  treatment  and  that 
the  only  incremental  risk  added  by  the 
anti-infective  component  is  occasional 
sensitivity  reactions. 

With  respect  to  effectiveness,  the 
Advisory  Committee  recommended  diat 
the  agency  review  five  potential 
indications  for  these  combination 
products:  marginal  keratitis  secondary 
to  Staphylococcus  aureus, 
staphylococcal  blepharoconjunctivitis, 
phylctenular  keratoconjunctivitis,  vernal 
catarrh,  and  aUergic  conjunctivitis 
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secondary  to  infection.  These 
indications  and  their  supporting 
evidence  resulted  from  the  Advisory 
Committee  review  and  industry  data 
search  conducted  in  1973  and  1974.  The 
Bureau  of  Drugs'  staff  and  its 
Combination  Drugs  Committee  reviewed 
the  submitted  information  and 
concluded  that  there  were  not  at  least 
two  adequate  and  well-controlled  trials 
demonstrating  that  both  the  steroid 
component  and  the  anti-infective 
component  contribute  to  the 
effectiveness  of  the  combination  in 
these  conditions.  There  are  studies 
showing  that  the  combination  is  more 
effective  than  the  antibiotic  component 
alone.  However,  of  two  studies  designed 
to  show  whether  the  combination  is 
more  effective  than  the  steroid 
component  alone,  one  failed  to  show 
any  such  advantage  and  the  other 
suggested  only  a  marginal  advantage  of 
the  combination,  namely  in  providing 
more  rapid  resolution  of  symptoms.  The 
Combination  Drugs  Committee  thus 
concluded  that  the  effectiveness  of  these 
combinations  in  the  above  conditions 
can  be  attributed  to  the  steroid 
component  alone. 

The  Combination  Drugs  Committee 
also  noted,  however,  that  these  steroid- 
responsive  conditions  can  be 
accompanied  by  bacterial  infection  or 
risk  of  infection,  that  bacterial 
overgrowth  in  the  eye  is  catastrophic 
although  fortunately  rare,  that  animal 
studies  using  techniques  to  make  the  eye 
more  susceptible  to  infection 
demonstrate  that  steroids  can  reduce 
resistance  to  infection  and  anti-infective 
agents  can  counteract  this  effect  and 
that  it  is  medically  reasonable  to  include 
both  ingredients  in  a  single  preparation 
80  that  one  drug  does  not  wash  out  the 
other.  For  these  reasons,  the  Committee 
recommended  that  steroid/anti-infective 
combination  products  should  remain 
available  under  appropriate  labeling 
and  that  the  requirement  for  adequate 
and  well-controlled  trials  to 
demonstrate  the  contribution  of  each 
ingredient  should  be  waived. 

This  recommendation  was  discussed 
with  the  Advisory  Committee  at  its 
meeting  of  November  7, 1977.  The 
Advisory  Committee  believed  that  the 
specific  indications  noted  previously 
were  appropriate  although  it 
acknowledged  that  adequate  and  well- 
conbrolled  trials  showing  that  the  anti- 
infective  component  contributes  to  the 
therapeutic  effect  in  the  routine 
management  of  these  conditions  are  not 
available.  After  considerable  discussion 
the  Advisory  Committee  recommended 
a  more  general  labeling  indication  for 
coosideration  by  the  Combination  Drugs 


Committee:  "For  use  in  the  treatment  of 
ocular  inflammation  where  concurrent 
use  of  anti-infectives  and  steroids  are 
indicated." 

This  indication  was  considered  by  the 
Bureau  staff  and  by  the  Combination 
Drugs  Committee  on  January  18. 197a 
The  conclusion  was  annoimced  in  the 
1980  notices  that  ophthalmic  steroid/ 
anti-infective  combination  products  are 
considered  safe  and  effective  under  a 
slightly  modified  general  indication  as 
follows:  "A  sterold/anti-infective 
combination  is  indicated  in  ocular 
inflammation  when  concurrent  use  of  an 
antimicrobial  is  judged  necessary."  The 
notices  also  set  forth  class  labeling  that 
contained  specific  contraindications, 
warnings,  and  precautions.  It  is  this 
decision  and  labeling  statement  that 
was  challenged  by  the  Health  Research 
Group. 

DedsioD  and  Rationale 

The  Director  of  the  Bureau  of  Drugs 
has  reviewed  the  record  of  this 
proceeding.  On  the  basis  of  this  review, 
the  Director  reaffirms  that  these 
combination  products  are  safe  and 
effective  if  properly  labeled  and  that 
they  meet  the  agency's  policy  with 
respect  to  combination  drug  products. 
The  rationale  for  this  conclusion  was 
not  published  in  the  1980  notices,  nor  is 
it  adequately  and  completely  articulated 
in  the  minutes  of  agency  or  advisory 
committee  meetings.  Furthermore,  the 
Director  finds  that  the  labeling 
indication  published  in  the  1980  notices 
is  vague  and  does  not  adequately 
describe  the  conditions  for  which  these 
products  are  considered  safe  and 
effective.  Accordingly,  the  Director  is 
announcing  the  rationale  that  supports 
the  conclusion  that  these  combination 
products  are  safe  and  effective  and  is 
also  announcing  a  requirement  for 
revised  labeling. 

The  Director  concludes  that  the 
available  data  indicate  that  the 
effectiveness  of  combination  steroid/ 
anti-infective  products  in 
ophthalmologic  inflammatory  conditions 
is,  in  most  cases,  due  to  the  steroid 
component  If  the  anti-infective 
component  contributes  to  the 
effectiveness  of  the  combination  in  the 
treatment  of  these  conditions,  e.g., 
staphylococcal  blepharoconjunctivitis  or 
marginal  keratitis,  this  alleged  effect  is 
sufficiently  small  or  unprecHctable  that  it 
has  proven  difficult  to  document  in 
adequate  and  well-controUed  trials.  In 
some  cases,  however,  steroid-responsive 
inflammatory  conditions  in  the  eye  may 
be  accompanied  by  frank  bacterial 
infection  or  the  risk  of  such  infection.  In 
such  cases  the  safety  of  treatinent  with 
the  steroid  is  increased  by  concomitant 


administration  of  an  effective  anti- 
infective  agent  to  either  treat  or  prevent 
accompanying  bacterial  infection. 

The  addition  of  an  anti-infective 
component  to  an  ophthalmic  steroid 
preparation  is  thus  done  to  enhance  the 
safety  of  the  product  when  bacterial 
infection  is  present  or  possible.  Such 
addition  of  an  ingredient  to  enhance  the 
safety  of  a  product  is  permitted  under 
FDA's  combination  policy  (21  CFR 
300.50(a)(1)). 

While  clinical  trials  to  demonstrate 
the  contribution  of  each  active 
ingredient  are  ordinarily  required  for 
combination  drugs,  clinical  trials  to 
prove  the  increased  safety  of  the 
combination  in  the  presence  of  bacterial 
infection  are  not  feasible  for  both 
technical  and  ethicftl  reasons.  An 
extremely  large  trial  would  be  necessary 
to  determine  the  incidence  of  eye 
infections  in  patients  undergoing 
treatment  with  steroids  because  such 
infections  are  relatively  rare.  It  would 
also  be  ethically  impossible  to  obtain  a 
valid  control  group  of  patients  with  eye 
infections  treated  with  steroids  alone 
because  of  the  risk  of  serious  damage  to 
the  eye.  For  these  reasons  clincial  trials 
to  prove  the  increased  safety  of  the 
combination  in  such  circumstances  are 
not  deemed  feasible  or  necessary. 

Labeling 

While  the  labeling  indication  in  the 
1980  notices  implied  this  rationale,  the 
Director  concludes  that  modification  of 
that  indication  is  necessary  to  reflect 
more  accurately  the  appropriate 
indication.  Furthermore,  because  the 
anti-infective  component  is  added  to 
treat  or  prevent  specific  infections,  the 
labeling  should  state  those  common  eye 
pathogens  that  are  generally  sensitive  to 
the  particular  anti-infective  drug  and 
those  that  are  not  Accordingly,  a 
requirement  for  revised  labeling  for 
combination  steroid/anti-infective  drug 
products  is  included  in  this  notice. 

Manufacturers  and  distributors  of  the 
foUowing  drug  products,  which  were 
evaluated  as  effective  in  the  1980 
notices,  are  required  to  revise  their 
labeling  in  accordance  with  this 
amendment  (antibiotic  form  numbers 
are  stated  as  NDA  numbers  below): 

DESI8815 

1.  NDA  50-160:  Cortisporin 
Ophthalmic  Suspension  containing 
neomycin  sulfate,  polymyxin  B  sulfate, 
and  hydrocortisone;  Burroughs 
Wellcome  &  Co.,  Inc.  3030  Comwallis 
Rd,  Research  Trian^e  Park.  NC  22709. 

2.  NDA  50-202:  Chloromycetin 
Hydrocortisone  Ophthalmic  Suspension 
containing  chloramphenicol  and 
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hydrocortisone  acetate;  Parke-Davis, 
Division  of  Warner-Lambert  Co.,  Morris 
Plains.  NJ  07950. 

3.  NDA  50-272;  Achromycin 
Ophthahnic  Ointment  with 
Hydrocortisone  containing  tetracycline 
hydrochloride  and  hydrocortisone; 
Lederle  Laboratories  Division.  American 
Cyanamid  Co.,  Peari  River,  NY  10965. 

4.  NDA  50-362;  Metimyd  with 
Neomycin  Ophthalmic  Ointment 
containing  neomycin  sulfate, 
prednisolone  acetate,  and  sodium 
suflacetamide;  Sobering  Corp.,  Galloping 
Hill  Rd..  Kenilworth,  NJ  07033. 

5.  NDA  60-310;  Neomycin  Sulfate  with 
Hydrocortisone  Acetate  Ophthalmic 
Ointment;  Biocraft  Laboratories,  Inc.,  92 
Route  42,  East  Patterson.  NJ  07407. 

6.  NDA  60-452;  Isopto  P-H-N 
Ophthalmic  Suspension  containing 
neomycin  sulfate,  polymyxin  B  sufiate, 
and  hydrocortisone  acetate;  Alcon 
Laboratories,  Inc.,  2601  South  Freeway. 
Fort  Worth.  TX  76134. 

^.  NDA  60-464;  Neo-Deltef  Eye  Drops 
containing  neomycin  sulfate  and 
prednisolone;  The  Upjohn  Co.,  7171 
Portage  Rd.  Kalamazoo,  MI  49001. 

8.  NDA  60-788;  Di-Hydrin  Ophthahnic 
Solution  containing  neomycin  sulfate, 
polymyxin  B  sulfate,  and 
hydrocortisone;  Broemmel 
Pharmaceuticals,  1235  Sutter  St,  San 
Francisco.  CA  94109. 

9.  NDA  60-790;  Neo-Polycin  HC 
Ophthalmic  Ointment  containing 
bacitracin,  neomycin  sulfate,  polymyxin 
B  sulfate,  and  hydrocortisone  acetate; 
Pitman-Moore  Co.,  Division  of  the  Dow 
Chemical  Co.,  55  West  Sheffield, 
Englewood,  NJ  07631. 

10.  NDA  60-925;  Florinef-S 
Ophthalmic  Ointment  and  Suspension 
containing  neomycin  sulfate,  gramicidin, 
and  fludrocortisone  acetate;  E.  R.  Squibb 
4  Sons.  Inc..  P.O.  Box  4000,  Princeton,  NJ 
06540. 

11.  NDA  61-045;  Neosone  Ophthahnic 
Ointment  containing  neomycin  sulfate 
and  cortisone  acetate;  The  Upjohn  Co. 

12.  NDA  61-075;  Hydrocortisone- 
Neomycin  Ophthalmic  Ointment 
containing  neomycin  sulfate  and 
hydrocortisone  acetate;  Day-Baldwin, 
Inc.,  1460  Chestnut  Ave.,  Hillside.  NJ 
07205. 

13.  NDA  61-107;  Neomycin  Sulfate 
with  Hydrocortisone  Acetate 
Ophthalmic  Ointment;  Kasco 
Laboratories,  Ina,  Cantiaque  Rd^  P.O. 
Box  73,  Hicksville,  NY  11802. 

DESieiS2 

1.  NDA  61-018;  Terra-Cortril 
Ophthalmic  Suspension  containing 
oxytetracycline  hydrochloride  and 
hydrocortisone  acetate;  Pfizer 
Laboratories,  EHvision  of  Charies  Pfizer 


ft  Co.,  Inc..  235  East  42d  St..  New  York, 
NY  10017. 

DESI9188 

1.  NDA  50-322;  Neo-Decadron 
Ophthalmic  Solution  containing 
dexamethasone  sodium  phosphate  and 
neomycin  sulfate;  Merck  Sharp  & 
Dohme,  Division  Merck  &  Co..  Inc..  West 
Point.  PA  19486. 

2.  NDA  50-324;  Neo-Decadron 
Ophthalmic  Ointment  containing 
dexamethasone  sodium  phosphate  and 
neomycin  sulfate;  Merck  Sharp  & 
Dohme. 

3.  NDA  50-378;  Neo-Hydeltrasol 
Ophthalmic  Ointment  containing 
prednisolone  sodium  phosphate  and 
neomycin  sulfate;  Merck  Sharp  ft 
Dohme. 

4.  NDA  50-379;  Neo-Hydeltrasol 
Ophthalmic  Solution  containing 
prednisolone  sodium  phosphate  and 
neomycin;  Merck  Sharp  ft  Dohme. 

5.  NDA  60-188;  Cor-Oticin  Ophthahnic 
Suspension  containing  hydrocortisone 
acetate  and  neomycin  sulfate;  Maurry 
Biological  Co.,  Ina,  6109  South  Western 
Ave..  Los  Angeles,  CA  90047. 

6.  NDA  60-442;  Neo-Aristocort 
Ophthahnic  Ointment  containing 
triamcinolone  acetonide  and  neomycin 
sulfate;  Lederle  Laboratories. 

7.  NDA  60-610;  Neo-Cortef 
Ophthalmic  Ointment  containing 
hydrocortisone  acetate  and  neomycin 
sulfate;  The  Upjohn  Co. 

8.  NDA  60-612;  Neo-Cortef  Eye  Drops 
containing  hydrocortisone  acetate  and 
neomycin  sulfate;  The  Upjohn  Co. 

9.  NDA  60-645;  Neo-Medrol 
Ophthalmic  Ointment  containing 
methylprednisolone  and  neomycin 
sulfate;  The  Upjohn  Co. 

10.  NDA  61-037;  Neo-Delta-Cortef 
Ophthalmic  Ointment  containing 
hydrocortisone  acetate  and  neomycin 
sulfate;  The  Upjohn  Co. 

11.  NDA  61-039;  Neo-Delta-Cortef 
Ophthalmic  Ointment  containing 
prednisolone  acetate  and  neomycin 
sulfate;  "Hie  Upjohn  Co. 

DESI 10210 

1.  NDA  10-210;  Metimyd  Ophthahnic 
Susension,  each  millihter  containing  5 
%ig  prednisolone  acetate  and  100  mg 
sodium  sulfacetamide;  Sobering  Corp. 

The  following  drug  products  were 
listed  in  one  notice  (45  FR  57776)  as 
lacking  substantial  evidence  of 
effectiveness  because  they  contained 
less  than  10.000  units  of  polymyxin  B. 
The  notice  provided  that  if  ihe 
manufacturers  reformulated  these 
products  to  contain  no  less  than  10,000 
units  of  polymyxin  B,  the  products 
would  be  regarded  as  effective  when 
labeled  as  described  in  thie  notice. 


lliese  products  have  shice  been 
reformulated  and  the  reformulated 
products  are  regarded  as  effective. 
Manuafacturers  and  distributors  of 
these  reformulated  products  are  also 
required  to  revise  their  labeling  in 
accordance  with  this  amendment 

DESI  8615 

1.  NDA  50-081;  Predmydn-P  Liquifilm 
Ophthalmic  Suspension  containing 
neomycin  sulfate,  polymyxin  B  sulfate, 
and  prednisolone  acetate;  Allergan 
Phaiinaceuticals.  1000  South  Grand 
Ave..  Santa  Ana.  CA  92705. 

2.  NDA  50-201;  Ophthocort 
Ophthalmic  Ointment  containing 
chloramphenicol  polymyxin  B  sulfate, 
and  hydrocortisone  acetate;  Parke- 

»  Davis. 

3.  NDA  60-731;  Badtradn-Polymyxiii- 
Neomycin  with  Hydrocortisone 
Ophthalmic  Ointment  containing  zinc 
bacitracin,  neomycin  sulfate,  polymyxin 
B  sulfate,  and  hydrocortisone  acetate; 
Kasco  Laboratories,  Ina 

DESI  50168 

1.  NDA  50-416;  Cortisporin  Ointment 
containing  polymyxin  B  sulfate,  zinc 
badtradn.  neomycin  sulfate,  and 
hydrocortisone;  Burrou^  WeUoome  A 
Co. 

Manufacturers  or  distributors  of  the 
following  drug  products,  which  were  not 
listed  in  either  of  the  1980  notices,  are 
also  required  to  revise  their  labeling  in 
accordance  with  this  amendment 

1.  NDA  50-023;  Maxitrol  Suspension 
containing  neomycin  sulfate,  ploymyxin 
B  sulfate,  and  dexamethasone.  Alcon 
Laboratories,  Inc. 

2.  NDA  50-065;  Maxitrol  Ointment 
containing  neomycin  sulfate,  ploymyxin 
B  sulfate,  and  dexamethasone;  Alcon 
Laboratories,  Ina 

3.  NDA  61-188;  Chloroptic-P  Ointment 
containing  chloramphenicol  and 
prednisolone;  Allergan  Pharmaceuticals. 

4.  ANDA  87-547;  Isoptocetapred 
containing  prednisolone  acetate  and 
sodium  sulfacetamide;  Alcon 
Laboratories,  Ina 

All  Steroid/anti-infective  combination 
drug  products  recommended  for 
ophthalmic  use  that  are  the  subject  of  an 
approved  new  drug  apphcation  or  are 
eligible  for  certification  or  release, 
vi^ether  or  not  listed  above,  are  subject 
to  this  notice.  All  manufacturers  and 
distributors  are  required  to  rex'ise  the 
labeling  of  such  products  in  accordance 
with  this  amendment 
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co^^)^^ONs  for  marketing  and 

APPROVAL 

The  conditions  for  marketing  and 
approval  stated  in  the  August  29. 1980 
notices  are  amended  to  read  as  follows: 

I.  Steroid/ Anti-Infective  Combinatioo 
Drug  Products  for  Ophthalmic  Use 
Containing  One  or  More  Antibiotic 
Components 

(Subject  to  Section  507  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
357))  (see  45  PR  57776)  (DESI  No8. 8615. 
9152,  9188,  and  50168). 

Batches  of  such  drugs  with  labeling 
not  in  accordance  with  the  "Labeling 
Requirement"  listed  below  ivill  no 
longer  be  acceptable  for  certification  or 
release  after  November  15, 1982. 

n.  The  Combination  of  5  mg 
Prednisolone  Acetate  and  100  mg 
Sodium  Sulfacetamide  for  Ophthalmic 
Use 

(Subject  to  Section  505  of  the  Act  (21 
U.S.C.  355))  (see  45  FR  57780)  (DESI 
10210). 

Such  drugs  are  regarded  as  new  drugs 
(21  U.S.C.  321(p)).  Supplemental  new 
drug  applications  are  required  to  revise 
the  labeling  in  and  to  update  previously 
approved  applications  providing  for 
such  drugs.  An  approved  new  drug 
application  is  a  requirement  for 
marketing  such  drug  products. 

In  addition  to  the  product  specifically 
named  above,  this  notice  applies  to  any 
drug  product  that  is  not  the  subject  of  an 
approved  new  drug  application  and  is 
identical  to  the  product  named  above.  It 
may  also  be  applicable,  under  21  CFR 
310.6,  to  a  similar  or  related  drug 
product  that  is  not  the  subject  of  an 
approved  new  drug  apphcation.  It  is  the 
responsibility  of  every  drug 
manufacturer  or  distributor  to  review 
this  notice  to  determine  whether  it 
covers  any  drug  product  that  the  person 
manufactures  or  distributes.  Such 
person  may  request  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
drug  product  by  writing  to  the  Division 
of  Drug  Labeling  Compliance  (address 
given  above). 

A.  Effectiveness  classification.  The 
Food  and  Drug  Administration  has 
reviewed  all  available  evidence  and 
concludes  that  the  drug  product  is 
effective  for  the  indication  described  in 
the  "Labeling  Requirement"  listed 
below. 

B.  Conditions  for  approval  and 
marketing.  The  Food  and  Drug 
Administration  is  prepared  to  approve 
abbreviated  new  drug  applicaUons  and 
abbreviated  supplements  to  previously 
approved  new  drug  applications  under 
conditions  described  herein. 
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1.  Form  of  drug.  TTie  drug  product 
contains  5  mg  prednisolone  acetate  and 
100  mg  sodium  sulfacetamide,  and  is  in  a 
form  suitable  for  ophthalmic 
administration. 

2.  Labeling  conditions,  a.  The  label 
bears  the  statement  "Caution:  Federal 
law  prohibits  dispensing  without 
prescription." 

b.  The  drug  is  labeled  to  comply  with 
all  requirements  of  the  act  and 
regulations,  and  the  labeling  bears 
adequate  information  for  safe  and 
effective  use  of  the  drug.  The  labeling 
conforms  to  the  "Labeling  Requirement- 
listed  below. 

3.  Marketing  status,  a.  Marketing  of 
such  drug  products  that  are  now  the 
subject  of  an  approved  or  effective  new 
drug  application  may  be  continued 
provided  that,  on  or  before  July  19, 1982, 
the  holder  of  the  application  has 
submitted  (i)  a  supplement  for  revised 
labeling  as  needed  to  be  in  accord  with 
the  labeling  conditions  described  in  this 
notice,  and  complete  container  labeling 
if  current  container  labeling  has  not 
been  submitted,  and  (ii)  a  supplement  to 
provide  updating  information  with 
respect  to  items  6  (components),  7 
(composition),  and  8  (methods,  facilities, 
and  controls)  of  new  drug  application 
form  FD-356H  (21  CFR  314.1(c))  to  the 
extent  required  in  abbreviated 
application  (21  CFR  314.1(f)),  if  such 
information  has  not  previously  been 
submitted.  Revised  labeling  in  accord 
with  the  labeling  conditions  described  in 
this  notice  must  be  put  into  use  on  or 
before  November  15, 1982.  The  revised 
labeling  may  be  put  into  use  before 
approval  of  the  supplemental  new  drug 
applications,  as  provided  for  in  21  CFR 
314.8(d)  and  (e). 

b.  Approval  of  an  abbreviated  new 
drug  applicaHon  (21  CFR  314.1(f))  must 
be  obtained  before  marketing  such 
products.  An  abbreviated  application 
will  be  acceptable  only  for  the 
formulation  containing  5  mg 
prednisolone  acetate  and  100  mg  sodium 
sulfacetamide.  Any  new  combination 
requires  a  full  new  drug  application  and 
appropriate  studies.  Marketing  before 
approval  of  a  new  drug  application  will 
subject  such  products,  and  those  *► 

persons  who  caused  the  products  to  be 
marketed,  to  regulatory  action. 


ni.  Labeliog  Requirement 

A.  The  indication  is  as  follows: 
For  steroid-responsive  inflammatory 
ocular  conditions  for  which  a 
corticosteroid  is  indicated  and  where 
bacterial  infection  or  a  risk  of  bacterial 
ocular  infection  exists. 

Ocular  steroids  are  indicated  in 
inflammatory  conditions  of  the 
palpebral  and  bulbar  conjunctiva. 


cornea,  and  anterior  segment  of  the 
globe  where  the  inherent  risk  of  steroid 
use  in  certain  infective  conjunctivitides 
is  accepted  to  obtain  a  diminution  in 
edema  and  inflammation.  They  are  also 
indicated  in  chronic  anterior  uveitis  and 
corneal  injury  from  chemical  radiation, 
thermal  bums,  or  penetration  of  foreign 
bodies. 

The  use  of  a  combination  drug  with  an 
anti-infective  component  is  indicated 
where  the  risk  of  infection  is  high  or 
where  there  is  an  expectation  that 
potentially  dangerous  numbers  of 
bacteria  will  be  present  in  the  eye. 

The  particular  anti-infective  dnig(s)  in 
this  product  is  (are)  active  against  the 
following  common  bacterial  eye 
pathogens:  [insert  appropriate 
organisms  from  the  list  in  the  Appendix 
to  this  notice]. 

The  product  does  not  provide 
adequate  coverage  against:  [insert 
appropriate  organisms  from  the  list  in 
the  Appendix  to  this  notice]. 

B.  If  the  combination  contains 
neomycin  sulfate,  the  WARNINGS 
section  of  the  labeling  must  contain  an 
appropriate  statement  concerning  the 
potential  of  neomycin  sulfate  to  cause 
cutaneous  sensitization. 

(Federal  Food.  Drug,  and  Cosmetic  Act  (aeci. 
502,  505.  507.  52  Stat.  1050-1053.  59  Stat.  463 
as  amended  (21  U.S.C.  352.  355.  357)  and 
under  the  authority  delegated  to  the  Director 
of  the  Bureau  of  Drugs  (21  CFR  5.70))) 

Dated:  May  5, 1982. 
J.  Richard  Grout, 
Director,  Bureau  ofDn/gt. 
Appendix 

Organisms  To  Be  Included  in  Labeling,  as 
Appropriate. 

(If  a  manufacturer  wishes  to  claim  that  its 
particular  anti-infective  component  is  active 
against  an  organi8m(s)  not  covered  in  the 
following  list,  tlie  manufacturer  must  submit 
current  susceptibiUty  data  supporting  tlie 
inclusion  of  the  additional  organism(s)  and 
receive  FDA  approval  before  includj^  the 
organi8m(s)  in  tlie  labeling). 

I.  Neomycin  sulfate 
Active  against: 

Staphylococcus  aureus 

Escherichia  coli 

Haemophilus  influeraae 

Klebsiella/Enterobacter  species 

Neisseria  species 
Does  not  provide  adequate  coverage  againsb 

Pseudomonas  aeruginosa 

Serratia  marcescens 

Streptococci,  including  Streptococcus 
pneumoniae 

n.  Neomycin  sulfate,  polymyxin  B  sulfate. 
Active  against 

Staphylococcus  aureus 

Escherichia  coli 

Haemophilus  influeraae 

Klebsiella /Enterobocter  species 

Neisseria  species 

Pseudomonas  aeruginosa 
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Does  not  provide  adequate  coverage  against 

Sermtia  marcescens 

Streptococci,  including  Streplococctu 
pneumoniae  ^ 

m.  Neomycin  sulfate,  sodium 
sulfacetamide. 
Active  against: 

Staphylococcus  aureus 

Streptococci,  including  Streptococcus 
pneumoniae 

Escherichia  coli 

Haemophilus  influenzae 

KJebsiella/Enterobacter  species 

Neisseria  species 
Does  not  provide  adequate  coverage  against 

Pseudomonas  aeruginosa 

Serratia  marcescens 

TV.  Neomycin  sulfate,  badtradn. 
polymyxin  B  sulfate. 
Active  against: 

Staphylococcus  aureus 

Streptococd,  including  Streptococcus 
pneumoniae 

Escherichia  coli 

Haemophilus  influenzae 

KJebsiella/Enterobacter  spedes 

Neisseria  species 

Pseudomonas  aeruginosa 
Does  not  provide  adequate  coverage  against 

Serratia  marcescens 

V.  Neomycin  sulfate,  gramicidin. 
Active  against 

Staphylococcus  aureus 
Streptococd.  induding  Streptococcus 

pneumoniae 
Escherichia  coli 
Haemophilus  influenzae 
KJebsiella/Enterobacter  spedes 
Neisseria  species 
Does  not  provide  adequate  coverage  against 
Pseudomonas  aeruginosa 
Serratia  marcescens 

VI.  Tetracycline  hydrochloride/ 
oxytetracycline  hydrochloride. 
Active  against 

Staphylococcus  aureus 
Streptococd,  induding  Streptococcus 

pneumoniae 
Escherichia  coli 
Neisseria  spedes 
Does  not  provide  adequate  coverage  against 
Haemophilus  influenzae 
KJebsiella/Enterobacter  spedes 
Pseudomonas  aeruginosa 
Serratia  marcescens 

VII.  Chloramphenicol. 
Active  against 

Staphylococcus  aureus 

Streptococd,  induding  Streptococcus 
pneumoniae 

Escherichia  coli 

Haemophilus  influenzae 

KJebsiella/Enterobacter  spedes 

Neisseria  spedes 
Does  not  provide  adequate  coverage  againstr- 

Pseudomonas  aeruginosa 

Serratia  marcescens 

Vm.  Sodium  sulfacetamide 
Active  against 

Staphylococcus  aureus 

Streptococd,  induding  Streptococcus, 
pneumonia 

Escherichia  coli 
Does  not  provide  adequate  coverage  against 

Hemophilus  influenzae 

KJebsiella/Enterobacter  spedes 


Neisseria  spedes 

Serratia  marcescens 

DC  Chloramphenicol,  Polymyxin  & 
Active  against 

Staphylococcus  aureus 

Streptococd,  induding  Streploooocus 
pneumonia 

Escherichia  coli 

Hemophilus  influenzae 

KJebsiella/Enterobacter  spedes 

Neisseria  spedes 

Pseudomonas  aeruginosa 
Does  not  provide  adequate  coverage  against 

Serratia  marcescens 

[Fit  Doc.  82-13279  FUcd  6-14-82:  SM  aa] 
HUJNO  CODE  41S0-01-II 


[Dockat  Na  81N-0395:  DESI  Noe.  9914  and 
6514] 

Four  Prescription  Products  Offered  for 
Relief  of  Symptofw  of  Cough,  Cold,  or 
Allergy,  Withdrawal  of  Approval 

agency:  Food  and  Drug  Admioistration. 

action:  Notice. 

summary:  This  notice  withdraws 
approval  of  the  new  drug  applications 
for  four  prescription  products  offered  for 
relief  of  symptoms  of  cough,  cold,  or 
allergy.  Approval  is  withdrawn  because 
these  combination  drug  products  lack 
substantial  evidence  of  effectiveness  for 
their  labeled  indications.  The  products 
contain  certain  expectorants  that  have 
not  been  shown  to  be  effective. 

EFFECTIVE  DATE:  May  28, 1982. 
address:  Requests  for  opinion  of  the 
applicability  of  this  notice  to  a  specific 
product  should  be  identified  with 
Docket  No.  81N-0395  and  directed  to  the 
Division  of  Drug  Labeling  Compliance 
(HFD-310),  Bureau  of  Drugs,  Food  and 
Drug  Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  T.  Read,  Bureau  of  Drugs  (HFD- 
32),  Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 301- 
443-3650.       ' 

SUPPLEMENTARY  INFORMATKHt  In  a 
notice  published  in  the  Federal  Register 
of  March  19, 1982  (47  FR 11973),  the 
Director  of  the  Bureau  of  Drugs  revoked 
the  temporary  exemption  for  the  drug 
products  described  below  which 
permitted  these  products  to  remain  on 
the  market  beyond  the  time  limit 
scheduled  for  the  implementation  of  the 
Drug  Efficacy  Study.  The  March  19, 1982 
notice  also  reclassified  the  products  to 
lacking  substantial  evidence  of 
effectiveness  and  offered  an  opportunity 
for  a  hearing  on  a  proposal  to  withdraw 
approval  of  the  new  drug  applications 
for  the  products.  No  data  was  submitted 
to  show  the  effectiveness  of  these 
combination  products,  and  they  contain 


certain  expectorants  that  have  not  been 
shown  to  be  effective. 

Because  neither  the  holders  of  the 
follo%ving  new  drug  applications  nor  any 
other  interested  person  requested  a 
hearing,  approval  of  these  applications 
is  now  being  withdrawn.  Failure  to  file 
an  appearance  and  request  a  hearing 
constitutes  a  waiver  of  the  opportunity 
for  a  hearing. 

1.  NDA  5-914:  As  it  pertains  to  PBZ 
Expectorant  with  Ephedrine  (formerly 
"Pyribenzamine  Expectorant  with 
^hedrine"),  containing  tripelennamina 
citrate,  ephedrine  sulfate,  and 
ammonium  chloride:  Ciba 
Pharmaceutical  Co.,  556  Morris  Ave. 
Summit,  NJ  07901  (DESI  5914). 

2.  NDA  5-303:  As  it  pertains  to 
Hiephorin  Expectorant  containing 
phenindamine  tartrate,  codeine 
phosphate,  papaverine  hydrochloride, 
ammonium  chloride,  and  chlorofonn; 
Roche  Laboratories,  Division  Hoffmann- 
La  Roche,  Inc.,  Roche  Paric  340 
Kingsland  St  Nutley,  N)  07110  (DESI 
6514). 

3.  NDA  6-529:  Coditrate  Syrup 
containing  hydrocodone  bitartrate  and 
potassium  guaiacolsulfonate;  Hie 
Central  I%annaceutical  Co.,  116-128  B. 
Third  St,  Seymour,  IN  47274  (DESI 
6514).  Other  components  listed  in  a 
February  9, 1973  Federal  Register  notice 
(38  FR  4006]  are  no  longer  contained  as 
active  ingredients.  Chloroform  has  been 
removed  from  the  formulation. 

4.  NDA  9-248:  CUstin  Expectorant 
containing  carbinoxamine  maleate, 
ammonium  chloride,  sodium  citrate, 
potassium  guaiacolsulfonate,  and  benzyl 
alcohol:  McNeil  Laboratories,  In&,  500 
Office  Center  Dr.,  Ft  Washington,  PA 
19034  PESI 6514).  Chloroform  has  been 
removed  from  the  formulation. 

Any  drug  product  that  is  identical, 
related,  or  similar  to  the  drug  products 
named  above  and  is  not  the  subject  of 
an  approved  new  drug  application  is 
covered  by  the  new  drug  applications 
reviewed  and  is  subject  to  tliis  notice  (21 
CFR  310.6).  This  notice  is  not  applicable 
to  over-the-counter  products  (21  CFR 
310.6(f)).  Any  person  who  wishes  to 
determine  whether  a  specific  product  is 
covered  by  this  notice  should  write  to 
the  Division  of  Drug  Labeling 
Compliance  (address  given  above). 

Based  on  new  information  on  the  drug 
products  and  the  evidence  available 
when  the  applicatioris  were  approved, 
the  Director  of  the  Bureau  of  Drugs, 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (sea  505,  52  Stat  1052- 
1053,  as  amended  (21  U.S.C.  355]),  and 
imder  the  authority  delegated  to  him  (21 
CFR  5.82),  finds  that  there  is  a  lack  of 
substantial  evidence  that  the  drug 


21302 


Federal  Regteter  /  Vol.  47.  No.  96  /  Tuesday.  May  18.  1982  /  Notices 


products  will  have  the  effect  they 
purport  or  are  represented  to  have  under 
the  conditions  of  use  prescribed, 
recommended,  or  suggested  in  their 
labeling. 

Therefore,  pursuant  to  the  foregoing 
finding,  approval  of  those  ptuls  of  new 
drug  apphcations  &-914  and  6-303 
pertaining  to  the  drug  products  named 
above,  and  approval  of  new  drug 
applications  6-529  and  9-248,  and  all 
amendments  and  supplements  thereto 
are  withdrawn  effective  May  28, 1982. 

Shipment  in  interstate  commerce  of 
the  above  products,  or  any  identical, 
related,  or  similar  product  that  is  not  the 
subject  of  an  approved  new  drug 
application  will  then  be  unlawful 

Dated:  May  7, 1982. 
J.  Richaid  Crout, 

Director,  Bureau  of  Drugs. 

(FK  Doc.  8a-l»n  PUsd  S-17-n:  ae4S  aail 
HUMQ  OOOC  4M0-01-II 


PubNc  Health  Service 
Centers  for  Disease  Control 

Occupational  Safety  and  Health  FMd 
Research  Projects 

AOaiCY:  National  Institute  for 

Occupational  Safety  and  Health 

(NIOSH)  Centers  for  Disease  ControL 

PHS,HHS. 

actwn:  Notice  of  Research  Projects  to 

be  Initiated. 

summary:  This  notice  announces  the 
field  research  projects  involving  the 
collection  of  information  from  the  public 
which  are  planned  for  initiation  by 
NIOSH  during  Fiscal  Year  1982. 

This  notice  does  not  constitute  a 
request  for  proposal. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Melvin  L  Myers,  Director,  Office  of 
Program  Planning  and  Evaluation; 
NIOSH,  1600  Clifton  Road,  NE.,  Atlanta, 
Georgia;  Telephone:  (404)  329-3158  or 
FTS  236-3158. 

SUPPLEMENTARY  INFORMATKM:  The 
NIOSH  field  research  projects  described 
below  will  be  conducted  under  the 
authority  of  Section  20  of  the 
Occupational  Safety  and  Health  Act  (29 
U.S.C.  669]  and  in  accordance  with  the 
provisions  of  Part  85a  of  Title  42,  Code 
of  Federal  Regulations.  The  protocol  for 
the  conduct  of  these  types  of  projects 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  and 
determined  to  be  in  compliance  with  the 
Paperwork  Reduction  Act.  The  list  of  the 
projects  includes  the  title  and  (a) 
purpose  of  each  project  (b)  the 
frequency  with  which  the  information 
will  be  collected,  (c)  an  indication  of 
types  of  workers  from  whom 


information  will  be  sought,  (d)  the 
estimated  number  of  responses  and  (e) 
the  estimated  burden  in  reporting  hours. 

1.  Case-Control  Study  of  Painters  and 
Workers  in  the  Allied  Trades. 

(a)  The  purpose  of  this  study  is  to 
determine  the  possible  adverse  health 
effects  of  occupational  exposure  to 
paints,  coatings  and  associated 
substances,  (b]  single  time,  (c) 
construction  and  maintenance  painters 
in  the  allied  trades,  (d)  1000 
respondents,  (e)  20  minute  person  hour 
burden  per  response. 

2.  Reproductive  History  Study  of 
Women  Exposed  to  Polychlorinated 
Biphenyls  in  the  Workplace. 

(a)  The  purpose  of  this  study  is  to 
determine  the  possible  adverse  health 
effects  in  women  occupationaUy 
exposed  to  polychlorinated  biphenyls, 
(b)  single  time,  (c)  women  working  with 
polychlorinated  biphenyls,  (d)  800 
respondents,  (e)  30  minute  person 
burden  per  response. 

Six  weeks  before  beginning  field  work 
on  any  of  the  projects,  NIOSH  will 
publish  a  separate  notice  in  the  Federal 
Register  giving  specific  information  on 
the  project 

Dated:  May  la  1982. 

f.  Donald  MiBv. 

Director,  National  Institute  for  Occupationcd 
Safety  and  Health. 

[FR  Doc  82-133110  FUad  t-17-81;  MS  ub] 
MLUNQ  OOOC  «1M-1»4I  " 


NationallnstitiitM  Of  Health 

Sidde  Gen  Disease  Advisory 
Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Sickle 
Cell  Disease  Advisory  Committee, 
National  Heart  Lung,  and  Blood 
Institute.  June  25, 1982.  The  meeting  will 
be  held  at  the  Ramada  Iim,  Bethesda. 
8400  Wisconsin  Avenue,  Bethesda, 
Maryland  20814,  5th  Floor.  Skyview 
Room.  The  entire  meeting  will  be  open 
to  the  pubUc  from  9:00  a.m.  to  5.-00  pan., 
to  discuss  recommendations  on  the 
implementation  and  evaluation  of  the 
Sickle  Cell  Disease  Program. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

Ms.  Terry  Bellicha.  Chief.  Public 
Inquiries  and  Reports  Branch,  NHLBI, 
NIH.  Building  31,  Room  4A21,  (301)  49ft- 
4236,  will  provide  summaries  of  the 
meeting  and  roster  of  the  Committee 
members.  Clarice  D.  Reid,  M.D.,  Chief, 
Sickle  Cell  Disease  Branch,  DBDR. 
NHLBL  Federal  Building.  Room  504, 
(301]  496-6031.  will  furnish  substantive 
program  information. 


Dated:  May  11, 1982. 
Batty  |.  Baveridge, 

NIH  Committee  Management  Officer. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

NIH  programs  are  not  covered  by  OMB 
Circular  A-95  because  they  fit  the  description 
of  "programs  not  considered  appropriate"  in 
Section  8(b)(4)  and  (5)  of  that  Circular. 

[FK  Doc.  8Z-133M  FUed  S-17-82:  titi  am] 
HLLMQ  COOC  414*-Ot-ll 

Public  Health  Service 

Nationai  Toxicology  Program  Board  of 
Scientific  Counselors;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Toxicology  Program  Board  of 
Scientific  Counselors,  U.S.  Public  Health 
Service,  in  the  Conference  Center, 
Building  101,  South  Campus.  National 
Institute  of  Environmental  Health 
Sciences.  Research  Triangle  Park,  North 
Carolina,  on  June  16, 1982. 

The  meeting  will  be  open  to  the  public 
bom  9:00  a  jn.  until  adjournment  for  the 
purpose  of  completing  peer  reviews  on 
draft  technical  reports  of  toxicology  and 
carcinogenesis  bioassays  fi^m  the 
National  Toxicology  Program  (NTP). 
Reviews  will  be  conducted  by  the 
Technical  Reports  Review 
Subcommittee  of  the  Board  in 
conjunction  with  an  ad  hoc  panel  of 
experts. 

Draft  technical  reports  on  the 
following  chemicals  (and  routes  of 
adminisbration)  will  be  peer  reviewed 
June  16. 


Oiamla^ 


L-AscofWc  Add .. 
Benzyl  Acetat*... 

Diallypmhalate.. 
MolaiTiine 


4,4'  Mcitiytwuaanllifw  dtiydrotMortd*.. 
T ficMoroMhytofM . . 


RouM 


Feed. 
Qavaga. 

FMd. 


The  Executive  Secretary,  Ht.  Larry  G. 
Hart,  Office  of  the  Director,  National 
Toxicology  Program,  P.O.  Box  12233, 
Research  Triangle  Park,  North  Carolina 
27709,  telephone  (919]  541-3971,  FTS 
629-3971,  will  furnish  sununary  minutes 
of  the  reviews,  rosters  of  subcommittee 
and  panel  members,  and  other  meeting 
information. 

Dated:  May  5, 19(B. 
David  P.  Rail, 
Director,  National  Toxicology  Program. 

(FR  Doc  »-13382  Filed  S-17-«2:  8M  un) 
nUJNO  CODE  4140-01-M 
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National  Toxicology  Program; 
Availability  of  Cancer  Bloassay 
Reports  of  CI.  Acid  Red  14,  Guar  Gum, 
and  Tara  Gum 

The  HHS'  National  Toxicology 
Program  today  announces  the 
availability  of  Technical  Reports  on 
carcinogenesis  bioassays  of  C.I.  Acid 
Red  14,  a  high  volume  dye;  guar  gum,  a 
widely-used  food  additive;  and  tara 
gum,  a  plant  product  Under  the 
conditions  of  these  bioassays  none  of 
these  chemicals  were  carcinogenic 

CI.  Acid  Red  14  did  not  cause  cancer 
in  rats  or  mice  of  either  sex  in  this  103- 
week  feeding  study.  CL  Acid  Red  14  is 
used  to  color  fabrics  (such  as  nylon,  silk, 
and  wod)  and  other  materials,  including 
acetate,  aluminum,  cellulose,  leather, 
paper  and  wood.  CI.  Acid  Red  14  was 
used  in  cosmetics  and  externally- 
applied  drugs  until  1966  when  approval 
was  withdrawn.  An  estimated  51,000 
pounds  were  produced  in  1978  in  the 
United  States. 

Guar  giun,  which  is  used  in  foods, 
cosmetics,  pharmaceuticals,  and 
manufactiu-ed  products,  did  not  cause 
cancer  in  rats  or  mice  of  either  sex  in 
this  103-week  feeding  study.  Guar  gum 
is  used  in  beverages;  breakfast  cereals; 
cheese,  ice  cream,  and  other  milk  and 
imitation  dairy  products;  pie  fillings; 
procesaed  meats  and  vegetables;  salad 
dressings;  sauces:  and  soups.  It  is  also 
used  in  the  manufacture  of  agricultural 
sprays,  caulking  materials,  dyes, 
enamels,  inks,  textiles,  and  porcelain. 

A  second  plant  product,  tara  gum,  did 
not  cause  cancer  in  rats  or  mice  of  either 
sex  during  a  104-week  feeding  study. 

Copies  of  these  Technical  Reports — 
Carcinogenesis  Bioassay  of  CI.  Acid 
Red  14  [T.R.  220),  Carcinogenesis 
Bioassay  of  Guar  Gum  fr.R.  229),  and 
Carcinogenesis  Bioassay  of  Tara  Gum 
(T.R.  224) — are  available  without  charge 
by  writing  to  the  NTP  Public  Information 
Office,  MD  B2-04,  P.O.  Box  12233, 
Research  Triangle  Park,  NC  27709. 
Telephone:  (919)  541-3991,  FTS  629-3991. 

Dated:  May  4. 1962. 
David  P.  Rail, 

Director,  National  Toxicology  Program. 

|FR  Doc  83-13383  Piled  5-17-82: 8:45  ami 
BIUJNQ  OOOE  4140-01-M 

National  Institutes  of  Healtfi 

National  Advisory  Allergy  and 
Infectious  Diseases  CouncU:  Meeting 

Notice  is  hereby  given  of  changes  in 
the  meeting  dates  and  times  of  the 
"closed"  and  "open"  portions  of  the 
National  Advisory  Allergy  and 
Infectious  Diseases  Council,  National 
Institute  of  Allergy  and  Infectious 


Diseases,  which  was  published  in  the 
Federal  Register  on  April  26, 1982  (47  FR 
17865). 

The  open  session  which  was 
previously  scheduled  for  Friday,  May  28, 
1982,  from  8:30  a.m.  to  9:30  a.m.  has  been 
rescheduled  for  Thursday,  May  27, 1982. 
The  meeting  in  Conference  Room  10, 
Building  3lC  Bethesda,  Maryland, 
20205,  will  be  open  to  the  public  from 
approximately  8:30  a.m.  until  9:30  a.m. 
and  again  from  2KX)  p.m.  imtil 
adjournment  on  Thursday,  May  27, 1982. 

The  closed  portions  of  the  meeting 
will  be  from  9:30  a.m.  until 
approximately  12:30  p.m.  on  Thursday,- 
May  27, 1982,  and  from  8:30  a.m.  until 
adjoimunent  on  Friday,  May  28.  In 
addition,  because  of  a  heavy  workload, 
a  closed  session  of  the  Allergy  and 
Immunology  Subcommittee  has  been 
scheduled  for  Wednesday,  May  26, 1982, 
from  7KX)  p.m.  to  10:00  pjm.  at  the 
Holiday  Inn,  8100  Wisconsin  Avenue, 
Bethesda,  Maryland  20814. 

Dated:  May  11, 1982. 
NIH  programs  are  not  covered  by  OMB 
Circular  A-95  because  they  fit  the  description 
of  "programs  not  considered  appropriate"  in 
Sections  8{b)  (4)  and  (5)  of  that  Circular. 

Betty  J.  Beveridge, 

Committee  Management  Officer,  National 
Institutes  of  Health. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.855.  Pharmacological 
Sciences:  13.856,  Mirobiology  and  Infectious 
Diseases  Research.  National  Institutes  of 
Health] 

[FR  Doc  82-18386  PUed  5-17-aS  8(45  m] 
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Presidenf  s  Cancer  Panel;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
President's  Cancer  Panel  June  22, 1982, 
UCLA  Jonsson  Com{irehensive  Cancer 
Center,  Louis  Factor  Health  Sciences 
Building,  A-Floor  Auditorium,  Los 
Angeles,  California  90024.  The  entire 
meeting  will  be  open  to  the  public  from 
9:00  a.m.  to  adjournment  Agenda  items 
include  reports  by  the  Director,  National 
Cancer  Institute,  and  the  Chairman, 
President's  Cancer  Panel;  and 
discussions  to  obtain  information  on 
grants  supported  by  the  National  Cancer 
Institute  firom  scientists  of  the 
universities  in  the  Los  Angeles  area. 
Attendance  by  the  pubUc  will  be  limited 
to  space  available. 

Mrs.  Winifred  Lumsden,  Committee 
Management  Officer,  National  Cancer 
Institute.  Building  31,  Room  10A06, 
National  Institutes  of  Health,  Bethesda, 


Maryland  20205  (301/496-5708)  will 
provide  summaries  of  the  meeting  and 
rosters  of  Panel  members,  upon  request 

Dr.  Elliott  Stonehill.  Executive 
Secretary,  President's  Cancer  Panel 
National  Cancer  Institute,  Building  31, 
Room  11A35.  National  Institutes  of 
Health,  Bethesda,  Maryland  20205  (301/ 
496-1148)  will  furnish  substantive 
program  information. 

Dated:  May  11, 1962. 

BettyJ.Bevsridge, 

Committee  Management  Officer.  National 
Institutes  of  Health. 

(FK  Doc  82-13387  ra«l  S-17-a£  MS  a| 
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Workshop  on  Implications  of  Recent 
Beta-Blocker  Trials  for  Post-MI 
Patients 

Notice  is  hereby  given  of  the 
Woricshop  on  Implications  of  Recent 
Beta-Blocker  Trials  for  Post-MI  Patients, 
sponsored  by  the  National  Heart,  Lung, 
and  Blood  Institute,  May  25-28. 1982,  at 
the  National  Institutes  of  Health, 
Building  31,  C  Wing,  Conference  Room 
10,  9000  Rockville  Pike,  Bethesda. 
Maryland  20205. 

This  woiicshop  will  be  open  to  the 
public  on  May  25, 1982,  from  8:30  a jn.  to 
4:50  p-UL,  and  on  May  26, 1982,  from  8:30 
a.m.  to  3:30  pjn.  Attendance  will  be 
limited  to  space  available. 

The  workshop  is  meeting  to  review 
and  document  the  state  of  Icnowledge  - 
regarding  the  effects  of  beta-blocking 
agents  in  post-MI  patients;  generate 
recommendation  for  future  research  on 
beta-blocking  agents,  including 
additional  anidysis  of  existing  data, 
further  basic  science  research,  and  new 
clinical  trials;  and  address  questions 
regarding  the  implications  of  recent 
beta-blocker  trials  for  public  health, 
clinical  practice,  and  scientific  research. 

For  detailed  program  information  and 
agenda  conctact:  Mr.  Larry  Blaser,  Chief 
of  the  Research  Reporting  Section, 
National  Heart,  Lung,  and  Blood 
Institute,  Building  31,  Room  4A21A. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205.  phone  (301)  496-4236. 

Dated:  May  11, 1982. 

Betty  I.  Beveridge. 

Committee  Management  Officer,  National 

Institutes  of  Health. 

[FR  Doc  82-13385  FIM  5-17-8X:  845  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPyENT 

Office  of  ttie  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

[Ooci(«tNaN-«2-1128] 

Withdrawal  of  Prior  Notice  Regarding 
Real  Estate  Settlement  Procedures  Act 

The  Secretary  of  HUD  has  various 
duties  and  functions  under  the  Real 
Estate  Settlement  Procedures  Act  of 
1974  (12  U.S.C.  2801  et  seq.)  ("RESPA"). 
including  the  authority  to  prescribe  such 
rules  and  regulations,  to  make  such 
interpretations,  and  to  grant  such 
reasonable  exemptions  for  classes  of 
transactions,  as  may  be  necessary  to 
achieve  the  purposes  of  the  Act  (RESPA, 
section  19, 12  U.S.C.  2817). 

Section  8  of  RESPA  (12  U.S.C.  2607) 
prohibits  the  giving  or  acceptance  by 
any  person  of  "any  fee.  Icickback,  or 
thing  of  value  pursuant  to  any 
agreement  or  understanding,  oral  or 
otherwise,  that  business  incident  to  or  a 
part  of  real  estate  settlement  service 
involving  a  federally  related  mortgage 
loan  shall  be  referred  to  any  person." 

Under  interpretive  regulations  issued 
by  the  Secretary  in  1976,  "an  agreement 
or  understanding  for  the  referral  of 
settlement  business  need  not  be 
verbalized  but  may  be  established  by  a 
practice,  pattern  or  course  of  conduct 
pursuant  to  which  the  payor  and 
recipient  of  the  thing  of  value 
understand  that  the  payment  is  in  return 
for  the  referral  of  business.  A  payment 
that  is  made  repeatedly  and  is 
connected  in  any  way  with  the  volume 
or  value  of  the  business  referred  to  by 
the  payor  is  presumptively  pursuant  to 
an  agreement  or  understanding"  (24  CFR 
3500.14(c]  (emphasis  added]). 

Appendix  B  to  24  CFR  Part  3500  sets 
forth  "illustrations"  to  "provide 
additional  guidance"  regarding  the 
application  of  Section  a  Example  10 
hypothesizes  the  performance  of  title 
services  for  a  broker  who  is  a  part 
owner  of  the  title  agent,  along  with  other 
brokers.  The  title  agent  pays  "annual 
dividends  to  its  owners  *  *  *  based  on  . 
the  relative  amount  of  business  each  of 
its  owners  refers  to"  the  title  agent.  The 
illustration  held  that  because  the 
"dividends"  were  based  on  the  amount 
of  business  referred,  a  violation  of 
Section  8  was  present.  The  illustration 
stated  further  that  if  the  amount  of  stock 
or  other  ownership  interest  held  by  the 
broker  varied  in  proportion  to  the 
amount  of  business  referred  or  expected 


to  be  referred,  or  if  the  title  agent 
retained  funds  for  subsequent 
distribution  to  the  broker  "where  such 
funds  were  generally  in  proportion  to" 
the  amount  of  business  referred,  Section 
8  violations  also  would  be  present 
On  July  24, 1980,  the  Department 
published  a  notice  in  the  Federal 
Register  (45  PR  49360],  labelled  an 
"interpretive  rule,"  which  set  forth  an 
interpretation  of  Section  8  which 
appeared  to  expand  its  coverage  beyond 
that  indicated  by  the  Department's  prior 
regulations  (which  were  not  amended). 
The  notice  stated  that  it  was  being 
issued  in  reponse  to  "numerous  inqiuries 
*  *  •  received  from  the  public  regarding 
the  apphcation  of  Section  8  *  *  *  to 
practices  relating  to  a  form  of  corporate 
organization  known  as  'controlled 
business.* "  described  as  "an 
arrangement  whereby  a  person  in  a 
position  to  refer  settlement  business 
(typically  a  real  estate  broker,  mortgage 
lender,  attorney,  etc.)  has  an  ownership 
interest  in  a  settlement  service  provider, 
refers  business  to  that  provider  and 
shares  in  the  promts  of  that  provider 
through  direct  or  indirect  distribution." 
The  notice  went  on  to  state  that  the 
Department  "has  concluded  that  the 
existence  of  the  'controlled  business* 
relationship  may  be  a  violation  of 
Section  8"  (emphasis  added)  because 
the  Department  "interprets  this  section 
as  applying,  notwithstanding  (1)  that  the 
person  referring  the  business  has  an 
ownership  interest  in  the  provider  of  the 
service,  or  (2)  that  the  payment  of  the 
'fee,  kickback  or  thing  of  value'  is 
characterized  as  a  return  on  capital 
invested.** 

On  its  face,  the  above  "interpretation" 
stated  in  the  July  1980  notice  is  fully 
consistent  with  the  Department's 
existing  regulations  cited  above,  since 
both  factors  cited  in  the  "interpretation" 
were  present  also  in  Example  10  of 
Appendix  B.  The  "interpretation" 
pointedly  did  not  address  the  critical 
element  which  in  fact  would  have 
indicated  an  extension  of  earlier 
interpretations,  viz.,  whether,  or  under 
what  circumstances,  a  return  on  capital 
invested  which  did  not  vary  in 
proportion  to  volume  or  value  of 
business  referred  could  be  found 
indicative  of  the  presence  of  an 
"agreement  or  understanding  *  *     ^^ 
business  *  *  *  shall  be  referred  to"  the 
firm  in  which  capital  is  invested.  While 
remaining  silent  on  this  essential  point, 
and  notwithstanding  its  plain 
indefiniteness,  the  notice  appeared  to  be 
intended  to  indicate,  and  in  fact  was 
generally  perceived  as  indicating,  that 


the  mere  fact  of  a  controlled  business 
relationship  between  two  firms,  and  the 
referral  of  settlement  services  business 
by  one  to  the  other,  constituted  a 
Section  8  violation.  (This  perception  of 
the  notice's  intent  was  not  diminished 
by  the  notice's  statement  that  it  was 
"not  to  be  construed  as  marking  the 
initiation  of  a  change  in  policy.") 

The  Department's  notice  has  received 
severe  criticism,  principally  because  of 
its  intended  effect  of  deterring  economic 
arrangements  through  reference  to  a 
criminal  statute  without  stating  any 
more  clearly  than  has  been  stated 
previously  whether,  or  why,  the  statute 
was  applicable.  Other  economic 
interests,  particularly  title  insurers,  who 
favor  the  prohibition  of  controlled 
business  relationships  have  supported 
the  deterring  effect  of  the  "interpretive 
rule"  even  while  acknowledging  that 
Congress  did  not  consciously  address 
the  desirability  of  controlled  business 
relationships  in  settlement  services 
industries  when  enacting  Section  8  or 
subsequently. 

Because  the  Department's  notice 
published  July  24. 1980,  neither  stated 
clearly  whether  or  in  what  respects  it 
conveyed  an  "interpretation"  different 
bom  that  previously  conveyed  nor  why 
it  shoidd  be  perceived  as  doing  so,  and 
because  of  the  unfortunate  confusion  it 
has  created  regarding  coverage  of  a 
criminal  statute,  the  Department  hereby 
gives  notice  that  its  prior  notice 
denominated  as  an  "interpretive  rule"  is 
not  to  be  considered  authoritative  and  is 
withdrawn. 

Dated:  May  12, 1982. 

Philip  Abrams, 

General  Deputy  Assistant  Secretary  far 
Housing— Deputy  Federal  Housing 
Commissioner. 

PK  Doc.  82-13712  Filed  6-17-82: 11:22  ub| 
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DEPARTMENT  OF  THE  INTERIOR 

Policy  for  Use  of  the  Federal  Portion 
of  the  Land  and  Water  Conservation 
Fund 


that       Correction 


In  FR  Doc.  82-12393  appearing  on 
page  19784  in  the  issue  of  Friday,  May  7, 
1982;  on  page  19785,  first  column,  sixth 
line  from  the  bottom,  "objections" 
should  read  "objectives". 
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Bureau  of  Land  ManagenMnt 

Proposed  Livestock  Grazing 
Management  for  the  Sierra  Planning  "^ 
Unit,  Folsom  Resource  Area, 
BakersfMd  District,  CalH^  Avaiiabiilty 
of  Draft  Environmental  Impact 
Statement 

Pursuant  to  Section  102(2)(q  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Bureau  of  Land  Management 
has  prepared  a  draft  environmental 
impact  statment  concerning  a  proposed 
grazing  management  program  for  the 
Sierra  Planning  Unit  in  parts  of  ten 
counties  in  central  California.  The 
proposed  action  allocates  10,216  AUMs 
to  livestock  and  5,877  AUMs  to  deer. 
The  alternatives  analyzed  include  no 
domestic  livestock  grazing,  no  action 
(continue  with  9,674  AUMs  to  hvestock), 
livestock  maximization  (16,093  AUMs  to 
livestock),  and  watershed/wildlife 
maximization  (5,111  AUMs  to  livestock). 

Comments  on  this  draft  environmental 
impact  statement  are  being  solicited 
from  public  agencies  and  interested 
individuals  and  entities.  The  Bureau  of 
Land  Management  invities  written 
comments  on  the  statement  to  be 
submitted  by  July  5, 1982  to  the  Area 
Manager,  Folsom  Resource  Area,  Bureau 
of  Land  Management,  63  Natoma  Street, 
Folsom,  CA  95630. 

A  limited  number  of  copies  of  this 
document  are  available  upon  request  at 
the  Folsom  Resource  Area  (916)  985- 
4474  and  the  California  State  Office, 
Bureau  of  Land  Management,  2800 
Cottage  Way,  Sacramento,  California 
95825,  Telephone  (916)  484-4541. 

In  addition  to  the  above  offices, 
copies  of  this  EIS  are  available  for 
public  reading  and  review  at: 

Division  of  Rangeland  Management 
Bureau  of  Land  Management,  Premier 
Building.  Room  90»-H,  1725 1  Street, 
NW.,  Washington,  D.C.  20006. 

Bakersfield  District  Office,  Bureau  of 
Land  Management,  Federal  Building. 
Room  304,  800  Tnixton  Street. 
Bakersfield,  CA  93301. 

Dated:  May  7, 1982. 

Ronald  D.  Hofman, 

Associate  State  Director. 

(FK  Doc.  8Z-1»92  Filed  S-17'-8£  8:45  ui] 
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Bureau  Forms  Submitted  for  Review 

aoency:  Bureau  of  Land  Management, 
Interior. 

ACTKHC  Notice  of  Forms  Being 
Submitted  to  Office  of  Management  and 
Budget  for  Review. 


summary:  The  proposal  for  the 
collection  of  information  listed  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  provisions  of  the  Paperwoiic 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  information 
collection  requirement  and  related  forms 
and  explanatory  material  may  be 
obtained  by  contacting  the  Bureau's 
clearance  officer  at  the  number  listed 
below.  Comments  and  suggestions 
should  be  made  directly  to  the  Bureau 
clearance  officer  and  the  Office  of 
Management  and  Budget  reviewing 
official.  Mr.  William  T.  Adams,  at  (202) 
395-7340. 

Title:  43  CFR  Part  2200,  Exchanges. 
General. 

Bureau  Form  Number  1004-0056. 

Frequency:  Intermittent. 

Description  of  Respondents:  General 
Public,  state  and  local  governments, 
other  Federal  agencies. 

Annual  Responses:  115. 

Annual  Burden  Hours:  345. 

Biureau  clearance  officer  (alternate): 
Linda  Cibbs  (202)  65^-6853. 
James  M.  Paiker. 
Acting  Director. 
May  13. 1982. 

[FR  Doc  BZ-134M  FOed  5-17-82: 8:45  am] 
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National  Park  Service 

Cape  Cod  NatkMiai  Seashore  Advisory 
Commission;  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L  92-463.  86  Stat.  770  (5  U.S.a 
App.  1  §  10),  that  a  meeting  of  the  Cape 
Code  National  Seashore  Advisory 
Commission  will  be  held  at  1:30  p.m.  on 
Friday,  June  4, 1982,  at  the  Headquarters 
Building,  Cape  Code  National  Seashore. 

The  Commission  was  established 
pursuant  to  Pub.  L  91-383  to  meet  and 
consult  with  the  Secretary  of  the  Interior 
on  general  policies  and  specific  matters 
relating  to  tiie  development  of  Cape  Cod 
National  Seashore. 

The  members  of  the  Advisory 
Commission  are  as  follows: 
Dexter  M.  Keezer,  Truro 
Francis  R.  King,  Wellfleet 
Nathan  Malchman,  Provincetown 
Barbara  S.  Mayo,  Provincetown 
Joshua  A.  Nickerson,  Chatham 
David  F.  Ryder,  Chatham 
Sherrill  B.  Smith,  Jr..  Orleans 
Clifford  H.  White,  Wrentham 
Elizabeth  F.  Worthing.  Eastham 
Paul  F.  Nace.  Jr..  Woods  Hole 

At  the  meeting  at  1:30  pan.  the 
Commission  will  consider  the  following: 
Renewal  of  Certificates  of  Suspension  of 


Condemnation  for  conmwrdal   . 
properties  and  the  Comprehensive 
Design  for  Coast  Guard  and  Nauset 
light  Beaches. 

The  afternoon  meeting  will  be 
preceded  by  a  field  trip  at  10:00  a.m.  to 
the  various  commerical  properties 
currently  operating  under  certificates  of 
suspension  of  condemnation.  Interested 
members  of  the  public  may  join  in  the 
field  trip,  which  will  begin  at  Park 
Headquarters,  but  must  provide  dieir 
own  transportation. 

The  meeting  is  open  to  the  public.  It  is 
expected  that  15  persons  will  be  able  to 
attend  the  afternoon  session  in  addition 
to  the  Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 
should  be  made  to  the  official  listed 
below  at  least  seven  days  prior  to  the 
meeting. 

Further  information  concerning  this 
meeting  may  be  obtained  from  Herbert 
Olsen,  Superintendent.  Cape  Cod 
National  Seashore,  South  Wellfleet  MA 
02663,  telephone  (617)  34^-3785.  Minutes 
of  the  meeting  will  be  available  for 
public  information  and  copying  four 
weeks  after  the  meeting  at  the  Office  of 
the  Superintendent  Cape  Cod  National 
Seashore,  South  Wellfleet 
Massachusetts. 

HenMtt  OImmi, 

Superintendent,  Cape  Cod  National  Seaahore. 
May  4. 1982. 

|FR  Doc  82-13408  Filed  5-17-SK  S^tS  aa4 
MLUNQ  CODE  4110-7»4i 


National  Register  of  Historic  Places;  ~ 
Notification  of  Pend^  Nominatione 

Nominations  for  the  following  * 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  May 
12, 1982.  Pursuant  to  S  60.13  of  36  CFR 
Part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington.  D.C.  20243.  Written 
comments  should  be  submitted  by  June 
2.1982. 

Carol  D.  StiuO. 

Acting  Keeper  of  the  National  Register. 

MASSACHUSETTS 

Essex  County 

Andover,  Bradlee  School  (Town  ofAitdonr 
Multiple  Resource  Area)  147  Aodorer  St 
[FR  Dm.  a8-lM»  nbd  »-1^4K  Mi  MM 
BUjLMQ  COM  4*10-70-11 
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National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  May  7. 
1982.  Pursuant  to  §  60.13  of  36  CFR  Part 
60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service,  U.S.  Department  of  the  Interior, 
Washington,  D.C.  20243.  Written 
comments  should  be  submitted  by  June 
2,1982. 
Carol  D.  Shull, 

Acting  Keeper  of  the  National  Register. 
ARIZONA 
Pima  County 

Tucson,  Cannon,  Dr.  William  Austin,  House 

(Prof.  Andrew  Ellicott  Douglass 

Residence),  1189  E  Speedway 
Tucson,  Smith,  Professor  George  E.  P.,  House, 

11S5  E  Speedway 

COLORADO 

Boulder  County 

Boulder,  Williams,  Wilbur,  House,  1434 
Baseline  Rd. 

Denver  County 

Denver,  Chappell,  Delos  Allen,  House 

(5DV320),  1555  Race  St. 
Denver,  Dow-Rosenzweig  House,  1129  E.  17th 

Ave. 
Denver,  St  foseph's  Roman  Catholic  Church 

of  Denver,  600  Galapago 
Denver,  Steams  House,  1030  Logan  St 
Denver,  Union  Warehouse.  1514 17th  St 
Denver.  West  Colfax  Historic  District,  1389, 
_  1390, 1435, 1444,  and  1471  Stuart  St 
Denver,  Zang  Bam  and  Stable-Rocky 

Mountain  Hotel,  2283  and  2301  7th  St 

El  Paso  County 

Colorado  Springs,  City  Hall  of  Colorado  City, 

2902  W.  Colorado  Ave. 
Colorado  Springs,  SL  Mary's  Catholic 

Church,  28  W.  Kiowa  St 

Lc^an  County 

Sterling,  First  United  Presbyterian  Church 
(First  Presbyterian  Church),  130  S.  4th  St 

Sterling,  I  and  M  Building,  223  Main  St 

Sterling,  St.  Anthony's  Roman  Catholic 
Church,  329  S.  3rd  St 

Sterling.  Union  Pacific  Depot,  210  N.  Front  St 

Mesa  County 

Clifton.  Clifton  Community  Center  and 
Church,  F  and  Main  St 

Montrose  County 

Montrose,  Denver  and  Rio  Grande  Depot,  20 

N.  Rio  Grande  Ave. 
Montrose,  Montrose  City  Hall,  433  S.  1st  St 

Morgan  County 

Brush,  All  Saints  Church  ofEben  Ezer,  120 
Hospital  Rd. 


Pueblo  County 

Pueblo,  Galligan  House,  601  Colorado  Ave. 
Pueblo,  Cast  Mansion,  1801  Greenwood  St 

CONNECTICUT 

Fairfield  County 

Bridgeport  Division  Street  Historic  District, 
Roughly  bounded  by  State  St.,  Iranistan, 
Black  Rock  and  West  Aves. 

DELAWARE 

Kent  County 

Milford  vicinity,  Archeological  Site  No.  7K- 
F-^  and  23. 

FLORIDA 

Pinellas  County 

Bay  Pines,  Bay  Pines  Site  (aPi64),  VA 
Medical  Center 

IDAHO 

Bannock  County 

Pocatello,  Pocatello  Historic  District, 
Roughly  bounded  by  RR  tracks,  W. 
Fremont  W.  Bonneville  and  Garfield  Sts. 

ILUNOIS 

Adams  County 

Quincy,  Newcomb,  Richard  F.,  House,  1801 
Maine  St 

Coles  County 

Oakland,  Rutherford,  Dr.  Hiram,  House  and 
Office,  14  S.  Pike  St 

Cook  County 

Brookfield,  Grossdale  Station,  8820^ 

Brookfield  Ave. 
Chicago  Heights,  Bloom  Township  High 

School,  10th  St,  Dbde  Hwy.  and  Chicago 

Heights  St 
Chicago,  Railway  Exchange  Building,  80  E. 

Jackson  Blvd.  and  224  S.  Michigan  Ave. 
Chicago.  Warner,  Seth,  House,  831 N.  Central 

Ave. 

DuPage  County 

West  Chicago  vicinity,  McAuley  School 
District  No.  27,  Roosevelt  Rd. 

Jersey  County 

Chautauqua,  New  Piasa  Chautauqua  Historic 
District,  Off  McAdams  Mcwy. 

Kane  County 

Aurora.  Hotel  Aurora,  2  N.  Stolp  Ave. 

Kankakee  County 

Kankakee,  Swannell,  Charles  £L.  House,  901 
S.  Chicago 

Lake  County 

Llbertyville,  Lewis  Lloyd,  House,  153  Little  St 
Mary's  Rd. 

McHenry  County 

McHenry,  Count's  House,  3803  Waukegan 

Monroe  County 

Waterloo,  Moore,  Copt  James  Farmstead,  S. 
Church  St 

Randolph  County 

Sparta,  Sparta  Hishric  District,  &  St  Louis. 
W.  3rd  and  S.  James  Sts. 


Rock  Island  County 

Rock  Island,  Rock  Island  Lines  Passenger 
Station,  3029  5th  Ave. 

Sangamon  County 

^ringfield,  Boult,  H.  P.,  House.  1123  S.  2nd 
St 

Whiteside  County 

Tampico,  Main  Street  Historic  District,  8. 
Main  St 

kentix:ky 

Fayette  County 

Lexington  vicinity,  McCann.  Benjamin,  House 
(Castlelawn),  Old  Richmond  Pike 

Lexington  vicinity,  McCann,  Neal,  Houa0, 
5364  Toods  Rd. 

MASSACHUSETTS 

Bristol  County 

New  Bedford,  Clark's  Point  Light 
(Lighthouses  of  Massachusetts  TR),  Wharf 
Rd. 

MISSOURI 

Howard  County 

Franklin  vicinity.  Cedar  Grove,  W  of  Frankltai 

NEW  HAMPSHIRE 

Grafton  County 

Grafton,  Ruggles  Mine,  Off  U.S.  4 

NEW  JERSEY 

Camden  County 

Collingswood,  Collingswood  Theatre,  843 
Haddon  Ave. 

Monmouth  County 

Allentown.  Allentown  Historic  District,  N. 
and  S.  Main  Sts. 

Monmouth  County 

Red  Bank.  Reckless,  Anthony,  Estate,  104 
Broad  St 

NEW  YORK 

Bronx  County 

Bronx.  House  at  175  Belden  Street 

Bronx  County 

Bronx.  Park  Plaza  Apartments,  1006  Jerome 
Ave. 

Broome  County 

Windsor,  Houtchkiss,  Jedediah,  House,  10 
Chestnut  St 

Chenango  County 

South  OtoeUc  Newton  Homestead,  Ridge  Rd. 

Columbia  County 

Valatie.  Wild's  Mill  Complex,  U.S.  9  and  NY 
203 

Delaware  County 

Delhi.  Murray  Hill,  Murray  Hill  Rd. 

Dutchess  County 

Dover  Plains.  Tabor-Wing  House.  NY  22  and 
Cemetery  Rd. 
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Kings  County 

Brooklyn.  86th  Police  Precinct  Station  House 

andStabJe,  4302  4th  Ave. 
Brooklyn.  Cronyn.  William  B.,  House,  271 9th 

St 
Brooklyn.  Gage  and  Tollner  Restaurant.  372 

Fulton  St 

Montgomery  County 

NelUston.  Bhle  House  Site  (Site  No.  A0S7-48- 
0001) 

New  Yotk  County 

New  York.  Baker,  George  P.,  Jr.  andSr. 

Residences,  67,  60,  and  75  B.  93rd  St 
New  York.  Church  Missions  House,  281  Park 

Ave^S. 
New  York.  Houses  at  148—156  East  89th 

Street 
New  YoA,  Houses  at  26,  28,  and  30  fanes 

Street 
New  York.  Knox  Building,  452  5th  Ave. 
New  York.  Lamb's  Club,  128  W.  44th  St 
New  York,  Lanier,  fames  F.  D.,  Residence, 

123  E.  35th. 
New  York,  New  York  Presbyterian  Church, 

151 W.  128th  St 

Onondaga  County 

Elbridge,  Elbridge  Hydraulic  Industry 
Archeological  District  (A067~49-0001-DOl) 

Richmond  County 

Staten  bland,  Brighton  Heights  Reformed 
Church,  320  St  Mark's  PL 

Ulster  County 

Bniynswick  vicinity,  Reformed  Church  of 
Shawangunk  Complex,  Hoagerburgh  Rd. 

Gardiner  vicinity,  Tuthilltown  Gristmill 
Albany  Post  Rd.  . 

Westchester  County 

Rye  City.  Kanapp,  Timothy,  House  and 
Milton  Cemetery,  265  Rye  Beach  Ave.  and 
Milton  Rd. 

Tarrytown,  Foster  Memorial  AM.R  Zion 
Church.  90  Wildey  St 

PH  Doc  8t-13410  PUad  5-17-82;  8:45  am) 
■aiMO  CODE  4310-7IMI 


INTERSTATE  COMMERCE 
COMMISSION 

Long-and-Short-Haul  Appircation  for 
Relief  (Formerly  Fourth  Section 
Application) 

May  13. 1962. 

This  application  for  long-and-short- 
haul  relief  has  been  filed  with  the  I.C.C. 

Protests  are  due  at  the  I.C.C  within  15 
days  from  the  date  of  publication  of  the 
notice. 

No.  43965,  Southwestern  Freight 
Bureau,  Agent  [No.  B-156),  carload  rates 
on  cottonseed  hulls  between  stations  in 
Southwestern  Territory,  including 
Mississippi  River  Crossings  Memphis, 
TN  and  South:  also  between  points  in 
Southwestern  Territory,  on  the  one 
hand,  and  stations  in  Illinois  and 
Western  Trunk  line  Territories,  on  the 
other  hand,  and  only  for  account  of  the 


SP  and/or  SSW,  in  Supplement  254  to  its 
tariff  ICC  SWFB  4450.  effective  June  6, 
1982.  Grounds  for  relief— Rate 
Relationships. 

By  die  Commission. 
Agatha  L.  Mecgenovkfa, 
Secretary. 

[FR  Doc  82-13371  Piled  S-17-82: 8:45  (in) 
BHJJNa  COOe  7036-01-M 


Motor  Carriers;  Finance  Applications; 
Decision  Notice 

As  indicated  by  the  findings  below, 
the  Commission  has  approved  the 
following  applications  filed  under  49 
U.S.C.  10924. 10926. 10931  and  10932. 

We  find: 

Each  transaction  is  exempt  from 
section  11343  (formerly  section  5)  of  the 
Interstate  Commerce  Act  and  complies 
with  the  appropriate  transfer  rules. 

This  decision  is  neither  a  major 
Federed  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

Petitions  seeking  reconsideration  mtist 
be  filed  within  20  days  from  the  date  of 
this  publication.  Replies  must  be  filed 
within  20  days  after  the  final  date  for 
filing  petitions  for  reconsiderations;  any 
interested  person  may  file  and  serve  a 
reply  upon  the  parties  to  the  proceeding. 
Petitions  which  do  not  comply  with  the 
relevant  transfer  rules  at  49  CFR  1132.4 
may  be  rejected. 

If  petitions  for  reconsideration  are  not 
timely  filed,  and  applicants  satisfy  the 
conditions,  if  any,  which  have  been 
imposed,  the  application  is  granted  and 
they  will  receive  an  effective  notice.  The 
notice  will  indicate  that  consummation 
of  the  transfer  will  be  presumed  to  occur 
on  the  20th  day  follovnng  service  of  the 
notice,  unless  either  applicant  has 
advised  the  Commission  that  the 
transfer  will  not  be  consummated  or 
that  an  extension  of  time  for 
consummation  is  needed.  The  notice 
will  also  recite  the  compliance 
requirements  which  must  be  met  before 
the  transferee  may  commence 
operations. 

AppUcants  must  comply  with  any 
conditions  set  forth  in  the  following 
decision-notices  within  30  days  after 
publication,  or  within  any  approved 
extension  period.  Otherwise,  the 
decision-notice  shall  have  no  further 
effect 

It  is  ordered: 

The  following  applications  are 
approved,  subject  to  the  conditions 
stated  in  the  publication,  and  further 
subject  to  the  administrative 


requirements  state  in  the  effective  notice 
to  be  issued  hereafter. 

By  the  Commission.  Review  Board  Number 
3,  Members  Krock.  Joyce,  and  DowelL 

MC-FC-79534.  By  decision  of  May  4. 
1982,  issued  under  49  U.S.C.  10931  or 
10932  and  the  transfer  rules  at  49  CFR 
1132,  Review  Board  Number  3  approved 
the  transfer  to  ATS  Transport.  Ina  of 
Certificate  of  Registration  No.  MC-99038 
(Sub-No.  1  issued  June  16, 1965,  to  Olson 
Express,  INC  evidensing  a  ri^t  to 
engage  in  transportation  in  interstate 
commerce  transporting  property  from 
and  to  Lorain.  OH:  also  household 
goods,  office  furniture  and  fixtures  to 
and  from  any  point  in  Lorain  County. 
OH,  corresponding  in  scope  to  Ohio 
Certificate  No.  3367-1  dated  April  7, 1^8 
issued  by  Public  Utihties  Commission  of 
Ohio  subject  to  the  following  conditions: 
a  copy  of  State  Order  approving  the 
transfer  of  the  corresponding  State 
rights  must  be  furnished  when  it  is 
available.  Applicant's  representative  is: 
John  L  Alden.  1396  W.  Fifth  Ave.. 
Columbus,  OH  43212. 

Note. — A  directly  related  application 
seeking  a  conversion  of  the  Certificate  of 
Registration  in  MC-99038  (Sub-No.  1)  into  a 
Certificate  of  Public  Convenience  and 
Necessity  has  been  filed  in  MC-153051  (Sub- 
No.  1),  published  in  this  same  Federal 
Register  issue. 

MC-j:C-79692.  By  decision  of  May  13. 
1982,  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  1132, 
Review  Board  Number  3  approved  die 
transfer  to  AFFILIATED  VAN  LINES. 
INC.  of  Lawton.  OK.  of  Certificate  and 
Permit  Nos.  MC-141364  (Sub-Nos.  5  and 
6)  issued  to  OFFIUATED  VAN  LINERS; 
INC.,  of  Lawton.  OK.  which  has  recenUy 
changed  its  name  to  AFFILIATED 
TRANSPORTATION  SYSTEMS,  INC 
the  authority  to  be  transferred 
authorizes  the  transportation  of  (1) , 
household  goods,  as  defined  by  the 
Commission,  between  points  in  AL,  AZ, 
AR,  CA,  CO,  CT,  DE.  FL  GA.  IL,  IN,  lA. 
KS,  KY.  LA,  ME,  MD,  MA.  ML.  MN,  MS. 
MO,  MT.  NE.  NH.  NJ.  NY,  NC,  OH.  OK. 
PA,  RL  SC,  TN,  TX.  VT.  VA.  WV,  DC, 
WY,  and  MN;  (2)  texUle  mill  products, 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Haggar 
Company,  of  Dallas,  TX:  and  (3]  new 
furniture,  mirrors,  and  furniture  porta, 
crated,  (a)  between  Oklahoma  City,  OI^ 
Trumann,  AR,  Toccoa,  GA.  and  Selma. 
AL,  (b)  from  Oklahoma  City,  OK,  and 
Trumann.  AR.  to  points  in  NE,  CO,  NM. 
KS.  OK.  TX.  MN,  L\.  MO,  AR.  WL  n, 
CA,  AZ,  ND.  and  SD,  (c)  from  Toccoa, 
GA,  Selma,  Al  and  Trumann,  AR,  to 
points  in  ME.  NH.  VT.  MA,  CT,  and  RL 
and  (d)  from  Trumann,  AR.  to  points  in 
NC  LA.  MS.  ML  IN.  KY.  TN,  AL.  VA.  FU 
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GA.  MD.  N].  and  DE.  Representative: 
Charles  J.  Kimball.  665  Capitol  Life 
Center,  Denver,  CO  80203. 

Note. — ^Transferee  is  not  a  carrier  but  ia 
afEUiated  witli  tlie  transferor. 

MC-FC-79724.  By  decision  of  May  4. 
1982,  issued  under  49  U.S.C.  10926, 10931 
or  10932  and  the  transfer  rules  at  49  CFR 
1132.  Review  Board  Number  3  approved 
the  transfer  to  LA.S.V.  Transportation. 
Ltd.,  of  Los  Angeles,  CA.  of  Certificate 
No.  MC-99972  (Sub-No.  3)  issued 
October  31, 1966.  and  Certificates  of 
Registration  Nos.  MC-99972  (Sub-No.  3) 
issued  October  31. 1966,  and  Certificates 
of  Registration  Nos.  MC-99972  (Sub-No. 
2)  issued  April  30, 1964,  and  MC-99972 
(Sub-No.  4)  issued  October  31, 1966.  to 
20th  Century  Trucking  Company,  of  Los 
Angeles.  CA.  corresponding  in  scope  to 
state  certificate  No.  61192  dated 
December  13. 1960,  and  No.  61815  dated 
April  11, 1961,  issued  by  the  Public 
Utihties  Commission  of  the  State  of 
California,  authorizing  the 
transportation  in  Sub-No.  2  of  general 
commodities  with  named  exceptions 
between  all  points  and  places  within 
Los  Angeles  and  Los  Angeles  Basin 
Territory,  between  all  points  and  places 
within  the  San  Diego  Territory  and 
between  Los  Angeles  and  Los  Angeles 
Basin  Territory,  on  the  one  hand,  and 
the  San  Diego  Territory  on  the  other 
hand,  including  all  points  and  places  on, 
along  and  within  5  miles  laterally  of  U.S. 
Highways  Nos.  101  and  101  Alternate  in 
Sub-No.  3;  general  commodities  with 
baned  exceptions,  between  points  in  the 
Los  Angeles,  CA,  Commercial  Zone,  on 
the  one  hand.  and.  on  the  other, 
steamship  docks  and  piers  at  Los 
Angeles  and  Long  Beach  Harbors,  CA, 
in  line  haul  service,  and  in  Sub-No.  4 
general  commodities  with  named 
exceptions,  between  all  points  and 
places  within  the  Los  Angeles  Basin 
Area,  between  all  points  in  said  Los 
Angeles  Basin  Area,  on  the  one  hand, 
and,  on  the  other,  the  Qty  of  Santa 
Barbara,  between  all  points  in  said  Los 
Angeles  Basin  Area,  on  the  one  hand, 
and,  on  the  other,  all  points  in  the  San 
Diego  Territory,  and  between  the  Los 
Angeles  Basin  area,  on  the  one  hand, 
and,  on  the  other,  all  points  on  U.S. 
Highway  101  and  U.S.  Highway  101-A 
between  the  city  of  Santa  Barbara  and 
the  San  Diego  Territory,  inclusive, 
including  all  points  laterally  within  five 
miles  of  said  highways  subject  to  the 
following  conditions:  transferee  shall 
file  the  following  with  this  Commission's 
Office  of  Proceedings  (either  prior  to  or 
concurrently  with  the  consummation  of 
this  transfer):  (i)  a  certified  copy  of  the 
State  certificate  as  reissued  to 
transferee,  or— if  the  State  Commission 


does  not  reissue  the  certificate — a 
certified  copy  of  the  State  order 
approving  the  transfer  of  the  underlying 
intrastate  rights;  and  (ii)  a  written  notice 
confirming  the  date  of  consummation  of 
that  intrastate  transaction. 
Representative:  James  J.  Keller,  1625  W. 
Olympic  Blvd.,  Suite  810,  Los  Angeles. 
CA  90015,  phone  (213)  388-0489. 

Note.— TA  lease  is  not  sought  Transferee 
is  not  a  carrier. 

MC-FC-79761.  By  decision  of  May  10. 
1982.  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  1132. 
Review  Board  Number  3  approved  the 
transfer  to  BIG  BEAR  SERVICES,  INC.. 
Waterloo,  Ontario,  Canada,  of  Cetificate 
No.  MC-146559  (Sub-No.2F)  and  Permit 
No.  MC-149379,  issued  to  LARAMEE 
LEASING  &  TRUCKING  LIMITED,  also 
of  Waterloo.  Ontario.  Canada,  which 
authorize  the  transportation  of  [\)  glass, 
from  the  facilities  of  LOF  Glass,  Inc., 
and  LOF  Co.  at  or  near  Laurinburg,  NC, 
and  Toledo,  OH.  to  ports  of  entry  on  the 
international  boundary  line  between  the 
U.S.  and  Canada;  and  (2)  lumber  and 
lumber  products,  between  ports  of  entry 
on  the  international  boundary  line 
between  the  U.S.  and  Canada,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  Sinclair 
Lumber  Company,  of  Laurinburg,  NC. 
Representative:  John  C.  Scherbarth, 
30200  Telegraph  Road.  Suite  467. 
Birmingham,  MI  48010.  (313)  644-4433. 

Note.— TA  has  not  been  filed.  Transferee  is 
not  a  carrier,  but  is  affiliated  with  transferor. 
MC-FC-79763.  By  decision  of  May  4. 
1982.  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  1132. 
Review  Board  Number  3  approved  the 
transfer  to  DAN  BROWN  TRUCKING.    '^ 
INC..  of  Greybull,  WY.  of  Certificate 
Nos.  MC-107452  (Sub-No.l4)  MC-107452 
(Sub-No.  15X)  issued  August  5, 1981.  and 
September  30. 1981.  respectively,  to  R.  D. 
BROWN  d.b.a.  DAN  BROWN 
TRUCKING  orCreybull  WY. 
authorizing  the  transporation.  over 
irregular  routes,  of  coal;  salt;  sand, 
cement,  barite,  bentonite,  salt,  drilling 
mud  and  fertilizer,  drilling  mud  and 
energy  development  products;  farm 
products  and  materials,  equipment,  and 
supplies;  clay,  concrete,  glass  or  stone 
products;  mercer  commodities  and 
equipment,  materials  and  supplies; 
mercer  commodities,  cement,  chemicals 
and  related  products,  materials, 
equipment  and  supplies,  generally 
between  points  in  central  and  western 
United  States. 

MC-FC-79770.  By  decision  of  May  3. 
1982,  issued  under  49  U.S.C.  10926  and 
transfer  rules  at  49  CFR  1132,  Review 
Board  Number  3  approved  the  transfer 


to  LOMA.  INC..  d.b.a.  ABE  LIMO-BUS 
SERVICE,  of  Allentown.  PA.  of 
Cetificate  No.  MC-150253  (Sub-No.l) 
issued  to  FRED  MATTERN,  d.b.a.  ABE 
LIMO-BUS  SERVICE,  of  Allentown.  PA, 
authorizing  passengers  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  in  door  to  door  non- 
scheduled  service,  in  special  and  charter 
operations,  between  points  in  Lehigh 
and  Northampton  Counties,  PA,  on  the 
one  hand,  and.  on  the  other.  (1)  New 
York,  NY,  restricted  to  passengers 
having  an  immediate  prior  or 
subsequent  movement  by  air  or  water, 
and  (2)  Atlantic  City,  NJ,  restricted  to  no 
more  than  eleven  (11)  passengers  in  any 
one  vehicle.  Representative:  Francis  W. 
Day,  323  Maple  Ave.,  Southampton,  PA 
18966. 

Note. — ^TA  lease  is  not  sought  Transferee 
is  not  a  carrier. 

MC-FC-79771.  By  decision  of  May  4, 
1982,  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  U.S.C.  1132. 
Review  Board  Number  3  approved  the 
transfe'r  to  Red  Carpet  Executive 
Charter  Service,  Inc.,  of  Pensacola.  FL. 
of  Certificate  No.  MC-158106-issued  to 
Red  Carpet  Charter  Service,  Inc..  of 
Pensacola,  FL,  authorizing  the 
transportation  of  passengers  and  their 
baggage  in  the  same  vehicle  with 
passengers,  in  round-trip,  charter 
operations,  beginning  and  ending  at 
points  in  Escambia  County,  FL,  and 
extending  to  points  in  Alabama, 
Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  South 
Carolina,  Tennessee,  Texas,  Virginia, 
and  the  District  of  Columbia. 
Representative:  K.  Edward  Wolcott,  235 
Peachtree  Street  NE..  Suite  120a 
Atlanta,  GA  30303. 

Note. — Transferee  holds  no  authority  from 
this  Commission.  TA  has  not  been  sought 

MC-FC-79772.  By  decision  of  May  4, 
1982,  issued  under  49  U.S.C.  1093  and 
the  transfer  rules  at  49  CFR  1132. 
Review  Board  Number  3  approved  the 
transfer  to  Gary  D.  Kilgore,  d.b.a.  G&J 
Freight,  at  Clovis,  CA  of  Certificate  of 
Registration  No.  MC-121620  issued  to 
G&J  Freight,  Inc.,  of  Fresno,  CA, 
authorizing:  named  commodities, 
including  iron  and  steel,  roofing  and 
building  materials,  waste  paper,  lumber, 
brick,  petroleum  and  machinery, 
between  described  points  in  CA,  as 
corresponding  to  Certificate  No.  MC- 
52512  issued  by  the  California  Public 
Utilities  Commission.  Condition:  This 
proceeding  may  not  be  consummated 
until  the  Commission  receives  a  copy  of 
the  State  order  approving  transfer  of  the 
underlying  intrastate  rights. 
Representative:  Michael  S.  Rubin,  256 
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Montgomery  St,  Fifth  Fl..  San  Francisco, 
CA941M. 

Note<— TA  lease  ia  not  tou^t  Transferefl 
ia  not  a  carrier. 

MC-FC-79774.  By  decision  of  May  4, 
1982,  issued  under  49  U.S.C.  10926  and 
tlie  transfer  rules  at  49  U.S.C.  1132, 
Review  Board  Number  3  approved  the 
transfer  to  LEO  R.  FALARDEAU,  d.b.a. 
RM  HEFLER  MOVERS,  of  Lowell,  MA. 
of  Certificate  No.  MG-42218.  issued  to 
RALPH  B.  WnjaNS,  d.b.a.  EJM 
HEFLER,  also  of  LoweU,  MA.  which 
authorizes  the  transportation  of 
household  goods,  between  Lowell,  MA. 
on  the  one  hand,  and,  on  the  other, 
points  in  Connecticut.  Maine,  New 
Hampshire,  Rhode  bland,  and  Vermont 
Representative:  Charles  B.  Mead,  173 
Chebnsford  Sb*eet  Chelmsford,  MA 
01824.  - 

Nota.!— Transferee  ia  not  a  carrier. 

MC-FC-79775.  By  decision  of  May  5, 
1982,  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  U.S.C.  1132, 
Review  Board  Number  3  approved  the 
transfer  to  T&L  LEASE  SERVICE,  INC. 
of  Certificate  No.  MC-151855  (Sub-No.  1) 
Usued  to  AUTOMOTIVE  EXTOESS, 
INC.  authorizing  the  transportation  of  (1) 
automotive  parts,  between  points  in  AR, 
IL.  IA.  LA,  MO.  NC  NY.  OH  OK,  PA. 
and  ITf  on  the  one  hand,  and.  on  the 
other,  points  in  TX.  and  (2)  petroleum 
products,  between  points  in  Jefferson 
County.  TX.  on  the  one  hand,  and.  on 
the  other.  poinU  in  LA.  IL,  IN.  MO,  NC. 
OH.  OK  and  TN.  Representative: 
Jeannie  Pryar,  427  East  South  Street 
Alvin,  TX  77511. 

Nota^-^1)  Transferee  is  a  carrier.  (2)  An 
application  for  temporary  authority  has  l>een 
filed.  (3)  A  directly  related  conversion 
applicatioD  has  been  filed  in  MC-06875  and 
published  in  the  same  Fedaral  Register. 

MC-FC-79779.  By  decision  of  5/4/82 
issued  tmder  49  U.S.C  10926  and  the 
transfer  rules  at  49  CFR  Part  1132, 
Review  Board  Number  3  approved  the 
transfer  to  HORWITH  TRUCKS.  INC  of 
Permit  No.  MC-125499  (Sub-No.  4)X 
isued  to  LV  COMPANY.  INC. 
authorizing  the  transportation  of  (1) 
building  materials  and  supplies, 
between  points  in  the  United  States, 
under  continuing  contract(8]  with 
Eastern  Industries  of  Wescoesville,  PA 
and  (2)  commodities  in  bulk,  between 
points  in  the  United  States  under 
continuing  contract(s),  with  the  Bylite 
Corporation  of  Wilkes-Barre,  PA. 
Representative:  Francis  W.  Doyle,  323 
Maple  Avenue,  Southampton.  PA. 

Note^— Transferee  ia  a  carrier. 

MC-FC-7g7844.  By  decision  of  May  6, 
1982.  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  Part  1132, 
Review  Board  Number  3  approved  the 


transfer  to  Nancy  Transportation.  Inc.  of 
Certificate  No.  MC-47686  issued 
'  February  21. 1941,  to  Kimball's  Motor 
Dispatch,  Inc.  authorizing  the 
transportation  of  general  commodities, 
except  those  of  imusual  value, 
commodities  in  bulk,  dangerous 
explosives,  and  those  requiring  special 
equipment  between  Williamstown,  MA 
and  New  York.  NY  over  a  described 
regular  route  serving  all  intermediate 
points  and  Sharon,  Tacanic,  Lakeville 
and  Salisbur,  CT,  Millerton,  Amenice 
and  Millbrock.  NY,  and  those  in 
Berkshire  County,  MA  and  points  in  NY 
and  N]  within  20  miles  of  New  York,  NY, 
as  off-route  points;  and  (2)  worsted  yam 
over  irregular-routes  from  Pittsfield.  MA 
to  Philadelphia,  PA.  Representative  is:  L 
William  Higley,  Esq..  Roberts  & 
Heneghan,  1015  Locust  Suite  700,  St 
Louis,  MO  63101. 

MC-FC-79788.  By  decision  of  May  S, 
1982,  issued  under  49  U.S.C  10926  and 
the  transfer  rules  at  49  CFR  Part  1132, 
Review  Board  Number  3  approved  the 
transfer  to  CONTINENTAL  CARRIERS, 
INC  of  Millbrook.  AL.  of  Certificate  No. 
MC-143458  (Sub-No.  2).  issued  to  LT. 
MADDOX,  d.b.a.  PRONTO  TRUaON*, 
also  of  Millbrook,  AL,  which  authorizes 
the  transportation  of  animal  hides,  from 
poinU  in  GA.  TN,  SC,  FL,  and  AL,  to 
points  in  CA.  restricted  to  the 
transportation  of  trafBc  originathig  at 
the  named  origins.  Representative:  L  N. 
Hubbard,  P.O.  Box  892, 2911  Main 
Street  Millbrocdc,  AL  36054. 

Note.— Transferee  is  not  a  carrier,  but  is 
affiliated  with  Continental  Express,  Inc  ■ 
property  broker  under  MC-15298a. 

MC-fC-79791.  By  decision  of  May  6, 
1962  issued  under  49  U.S.C  10926  and 
the  transfer  rules  at  49  CFR  Part  1132, 
Review  Board  Number  3  approved  the 
transfer  to  (X)BALT  CORPORATION 
(To  Be  Renamed  East  Texas  Motor 
Freight  Lines,  Inc.)  of  Certificate  No. 
MC-41432  and  all  issued  to  subs 
thereunder  EAST  TEXAS  MOTOR 
FREIGHT  LINES,  INC  authorizing  the 
transportation  of  specified  and  general 
commodities  between  points  in  the 
United  States.  Representative:  David  G. 
MacDonald.  1000  Sixteenth  St  NW.. 
Suite  502.  Solar  Bldg..  Washington.  DC 
20036.TA  Lease  is  not  sought  Transferee 
is  not  a  carrier. 

Decisioo-Notioe 

The  following  applications,  filed  on  or 
after  July  3. 1980,  seek  approval  to 
consolidate,  purchase,  merge,  lease 
operating  rights  and  properties,  or 
acquire  control  of  motor  carriers 
pursuant  to  49  U.S.C  11343  or  11344. 
Also,  applications  directly  related  to 
these  motor  finance  applications  (such 


as  conversions,  gateway  eliminations, 
and  securities  issuances)  may  be  , 

involved.  J 

The  applications  are  governed  by         ' 
Special  Rule  240  of  the  Commission's 
Rules  of  Practice  (49  CFR  1100.240).  See 
Ex  Parte  55  (Sub-No.  44),  Rules 
Governing  Applications  Filed  by  Motor 
Carriers  Under  49  US.C  11344  and 
11349,  363  LCC  740  (1981).  These  rules 
provide  among  other  things,  that 
opposition  to  the  granting  of  an 
appUcation  must  be  filed  with  tlie 
Commission  in  the  form  of  verified 
statements  within  45  days  after  the  date 
of  notice  of  filing  of  the  applicaticm  is 
published  in  the  Fedend  Register. 
Failure  seasonably  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  die 
protest  includes  a  request  for  oral 
hearing,  the  request  shall  meet  the 
requirements  of  Rule  242  of  the  special 
ndes  and  shall  include  the  certification 
required. 

Persons  wishing  to  oppose  an 
appUcation  must  follow  die  rules  under 
49  CFR  1100.241.  A  copy  of  any 
application,  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  $lo!oo,  in 
accordance  with  49  CFR  1100.241(d). 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  die  operating 
authority  involved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  diose 
applications  involving  in^iediments  (e.g., 
jurisdicational  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  ea^ 
applicant  has  demonstrated,  in 
accordance  with  die  applicable 
provisions  of  48  US.C  11301, 11302. 
11343. 11344,  and  11348,  and  widi  die 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
wdiere  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significandy  affecting  the  qualify  of  die 
human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulatory  action 
imder  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  direcdy  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authorify  will  be  issued  to  each 
applicant  (unless  the  applicatioa 
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involves  impediments]  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  «  notification  of 
effectiveness  of  this  decision-notice.  To 
the  extent  that  the  authority  sou^t 
below  may  dupUcate  an  applicant's 
existing  authority,  the  duplication  shall 
not  be  construed  as  conferring  more 
than  a  single  operating  right 

Applicant(8)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  appUcatioA  of  ■  non-complying 
appUcant  shall  stand  denied. 

Dated:  May  11, 1982. 

By  the  Commission,  Review  Board  Number 
3,  Members  Krock,  Joyce  and  DoweQ. 

MC  153051  (Sub-1),  filed  December  31, 
1981.  Applicant  ATS  TRANSPORT, 
INC.— CONVERSION,  34439  Mills  Rd., 
North  Ridgeville,  OH  44039. 
Representative:  John  L  Alden,  1396  W. 
Fifth  Ave.,  Columbus.  OH  43212.  To 
operate  as  a  common  carrier,  over 
irregular  routes,  transporting:  general 
commodities  (except  Class  A  and  B 
explosives]  between  Lorain,  OH,  on  the 
one  hand,  and,  on  the  other,  points  in 
OH. 

Note. — ^The  purpose  of  this  appllcaticn  is  to 
convert  the  Certificate  of  Registration  in  MC- 
99038  (Sub-No.  1]  into  a  Certificate  of  Public 
Convenience  and  Necessity.  This  proceeding 
is  a  matter  directly  related  to  a  proceeding 
pursuant  to  49  U.S.C  10831  or  10932  in  MC- 
FC-7g534  published  in  this  same  Fadetal 
Ragistar  issue. 
Agatha  L  Mergenovich, 
Secretary. 

pnt  Doc  83-13372  FIM  S-17-a2:  M6  u) 
MUJNQ  COOK  TMS-SI-II 


Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  pubUshed  in  the  Federal 
Register  of  December  31, 1960,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 1980  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 


Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  [e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legaUy  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  pubUcation,  (or,  if  the 
application  later  becomes  unopposed] 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met.  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — ^AU  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office,  [202]  27&-7326. 

Voliune  Na  OPa-e2 

Decided:  May  5, 1982. 
By  the  Commission  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  1222  (Sub-56],  filed  April  19. 1982. 
Applicant;  THE  REINHARDT 
TRANSFER  COMPANY,  1410  Tenth 


Street.  Portsmouth,  OH  45662. 
Representative:  Robert  H.  IGnkec  314 
West  Main  Street,  P.O.  Box  464, 
Frankfort  KY  40602,  (502)  223-B244. 
Transpsrting  metal  and  metal  products, 
between  points  in  Campbell  County,  KY, 
on  the  one  hand,  and,  on  the  other, 
points  in  AR. 

Note. — Appticant  intends  to  tack  with 
regular  route  authority  in  No.  MC-1222. 

MC  11592  (Sub-35],  filed  April  19, 
1982.  Applicant  ffiST  REFRIGERATED 
EXPRESS,  INC.,  P.O.  Box  7365,  Omaha. 
NE  68107.  Representative:  Rick  A.  Rude, 
Suite  611, 1730  Rhode  Island  Ave.,  NW, 
Washington,  DC  20036,  202-223-590a 
Transporting  food  and  related  products, 
between  points  in  Cache  County,  UT,  on 
the  one  hand,  and,  on  the  other,  points 
in  the  U.S.  (except  AK  and  HI). 

MC  16513  (Sub-34),  filed  April  19, 
1982.  Applicant  REISCH  TRUCKING  ft 
TRANSPORTATION  CO..  INC,  1301 
Union  Ave.,  Pennsauken,  NJ  08110. 
Representative:  Russell  R.  Sage,  P.O. 
Box  11278,  Alexandria,  VA  22312.  703- 
750-1112.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Phelps 
Dodge  Corporation  and  its  subsidiary 
companies,  of  New  York.  NY. 

MC  24583  (Sub-50),  filed  April  22, 
1982.  Applicant  FRED  STEWARD 
COMPANY,  P.O.  Box  665,  Magnolia,  AR 
71753.  Representative:  James  M. 
Duckett,  221  W.  2nd,  Sidte  411,  Little 
Rock,  AR  72201.  501-375-3022. 
Transporting  chemicals  and  related 
products,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
conti-act(s]  with  T  &  T  Chemical 
Company,  of  El  Dorado,  AR. 

MC  107012  (Sub-762),  filed  April  10. 
1982.  Applicant  NORTH  AMERICAN 
VAN  LINES,  INC.,  5001  U.S.  Hwy  30. 
West  P.O.  Box  988.  Fort  Wayne.  IN 
46801.  Representative:  Bruce  W. 
Boyarko,  (Same  a^  applicant],  (219)  429- 
2224.  Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  find  commodities  in 
bulk),  between  points  in  the  U.S.,  under 
continuing  contract(s)  with  K-Mart 
Corporation,  of  Troy,  MI. 

MC  1114^  (Sub-24),  filed  April  20. 
1982.  Applicant  FRANK  J.  SIBR  & 
SONS,  INC.,  2122  York  Rd.,  Suite  loa 
Oak  Brook.  IL  60521.  Representative: 
Douglas  G.  Brown,  913  South  Sixth  St. 
Springfield.  IL  62703.  217-753-3925. 
Transporting  chemicals,  between  points 
in  the  U.S..  under  continuiiig  contract(s] 
with  Thompson-Hayward  Chemical 
Company,  of  Kansas  City.  KS. 
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MC  124813  (Sub-240),  filed  April  19, 
1982.  Applicant:  UMTHUN  TRUCKING 
CO.,  910  South  Jackson  Street,  Eagle 
Grove,  LA  50533.  Representative: 
William  L  Fairbank.  2400  Financial 
Center,  Des  Moines.  lA  50309,  (515)  282- 
3525.  Transporting  general  cominodities 
(except  classes  A  and  B  explosives  and 
household  goods),  between  points  in  the 
U.S.  (except  AK  and  HI). 

MC  134813  (Sab-18).  filed  April  29, 
1982.  Applicant:  WESTERN  CARTAGE. 
INC  P.O.  Box  964,  Pryor,  OK  74361. 
Representative:  G.  Timothy  Armstrong. 
200  N.  Choctaw.  P.O.  Box  1124,  El  Reno. 
OK  73036.  40&-262-1322.  Thmsporting 
general  commodities  (except  classes  A 
and  B  explosives  and  household  goods), 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(8) 
with  Midwest  Carbide  Corporation,  of 
Keokuk,  lA. 

MC  144572  (Sub-65),  filed  April  13. 
1982.  Appbcanfc.MONFORT 
TRANSPORTATION  COMPANY.  P.O. 
Box  G,  Greeley,  CO  80632. 
Representative:  Steven  K.  Kuhlmann, 
2600  Petro-Lewis  Tower,  717 17di  St, 
Denver,  CO  80202,  303-892-670a 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods,  and  commodities  in 
bulk),  between  points  in  die  \JS.  (except 
AKandHI). 

MC  146343  (Sub-16),  filed  April  29, 
1982.  Applicant:  SOUTHERN  EXPRESS 
CORPORATION,  505  South  Ocean 
Blvd.,  Pompano  Beach.  FL  33062. 
Representative:  Joseph  Badway.  2 
Sawyer  Dr.,  Coventiy,  RI 02816. 401- 
822-0878.  IVansporting  genera/ 
commodities  (except  classes  A  and  B 
explosives  and  household  goods  and 
commodities  in  bulk)  between  points  in 
the  U.S.  (except  AK  and  HI},  under 
C(Hitinuing  contract(8]  ivith  American 
Wire  &  Cabie  Company,  of  Olmsted 
Falls,  OH. 

MC  146813  (Sub-9).  filed  April  14. 
1982.  Applicant:  AAl  DELIVERY,  INC. 
21454  Cold  Springs  Lane.  Diamond  Bar. 
CA  91765.  Representative:  Milton  W. 
Flack.  8484  Wilshire  Blvd.  Suite  840, 
Beverly  Hills,  CA  90211. 213-655-3573. 
Transporting  (1)  metal  products. 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(s) 
with  Technibilt  Corporation,  Division  of 
Whiter  Corporation,  of  Burbank,  CA,  (2) 
food  and  related  products,  between 
points  in  the  U.S.  (except  AK  and  HI), 
under  continuing  contract(s)  with 
Wilsey  Foods,  Inc.,  of  Los  Angeles,  CA. 
(3)  such  commodities  as  are  dealt  in  or 
used  by  hoq}itals,  nursing  homes, 
pharmacies,  drug  stores,  and  health  and 
medical  centers,  between  points  in  the 
U.S.  (excqit  AK  and  HI),  under 


continuing  contract(s)  with  American 
McGaw,  Division  of  American  Hospital 
Supply  Corporation,  of  Santa  Ana.  CA. 
and  American  Pharmaseal,  Division  of 
American  Hospital  Supply  Corporation, 
of  Glendale,  CA,  and  (4)  chemicals  and 
related  products,  between  points  in  the 
U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Calusa 
Chemical  Company,  of  Santa  Fe  Springs, 
CA. 

MC  147313  (Sub-3),  filed  April  1, 1982 
Applicant  JOHN  PFROMMER,  INC. 
P.O.  Box  307,  Douglassville.  PA  195ia 
Representative:  Theodore  Polydoroff. 
Suite  301. 1307  DoUey  Madison  Blvd., 
McLean.  VA  22101.  (703)  893-M24. 
Transporting  commodities  in  bulk,  ores 
and  minerals,  clay,  concrete,  glass  or 
stone  products,  petroleum,  natural  gas 
and  their  products,  coal  and  coal 
products,  waste  or  scrap  materials  not 
identified  by  industry  producing,  metal 
products,  building  materials,  machinery, 
chemicals  and  related  products. 
between  points  in  the  U.S.,  (except  AK 
and  HI).  Condition:  To  the  extent  any 
certificate  issued  in  this  proceeding 
embraces  the  transportation  of  liquefied 
petroleum  gas.  it  shiall  be  limited  to  a 
period  of  5  years  from  its  date  of 
issuance. 

Note. — Applicant  requests  cancellation  of 
ito  Permit  No.  MC-147313  (Sub-No.  l)  X 
served  May  2a  1981,  concurrently  wiA  the 
issnanoe  of  tlie  authority  sought 

MC  148263  (Sub-1),  filed  April  2a  1982 
Applicant  FLEETWOOD  TRUCKING 
COMPANY.  Route  #1,  Spalding.  MI 
49826.  Representative:  Edward 
Malinzak.  900  Old  Kent  Bldg.,  Grand 
Rapids,  MI  48503. 616-459-6121. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  ML  on  the  one 
hand,  and,  on  the  other,  points  in  the 
Uiuted  States  on  and  east  of  a  line 
beginning  at  the  mouth  of  the 
Mississippi  River,  and  extending  along 
the  Mississippi  River  to  its  junction  with 
the  western  boundary  of  Itasca  County, 
MN,  then  northward  along  the  western 
boundaries  of  Itasca  and  Koochiching 
Counties,  MN.  to  the  International 
Boundary  line  between  the  United 
States  and  Canada,  under  continuing 
contract(8)  with  (a)  Menominee  Box  ft 
Lumber  Co.,  Inc.  of  Menominee,  ML  (b) 
Ryan  Wood  Resources,  of  Marinette. 
WI,  (c)  Escanaba  Lumber  Co.,  Inc..  of 
Escanaba.  MI  and  (d)  P-S 
Manufacturing  Co..  Ina,  of  Spalding.  ML 

MC  153553  (Sub-2).  filed  April  9. 1982 
Applicant  ROCSONGHAM  CARRIAGE 
SERVICE,  INC,  Route  1  Bypass  (P.O. 
Box  1348),  Portsmouth,  NH  03801. 
Representative:  Robert  G.  Pailcs,  20 


Walnut  Street  Suite  101,  Wellesley 
Hills.  MA  02181.  (617)  235-o571. 
Transporting  bvcks,  truck  chassis  and 
tractors,  between  points  in  the  VS.. 
imder  continuing  contract(s)  with  Iveco 
Truck  of  North  America,  Inc.,  of  Blue 
BeU,PA- 

MC  153992  (Sub-1).  filed  April  21, 1982 
Applicant  C  ft  C  TRUCKING,  108 
Cobum  Dr..  Chattanooga.  TN  37414. 
Representative: ).  Greg  Hardeman.  618 
United  American  Bank  Bldg.,  Nashville. 
TN  37219,  615-244-8100.  Transporting 
food  and  related  products,  (a)  between 
points  in  Hamilton  County,  TN,  on  the 
one  hand,  and,  on  the  other,  points  in 
TX,  TN  and  AR.  and  (b)  between  points 
in  TX  and  IL.  on  the  one  hand,  and,  on 
the  other,  points  in  AR,  AL,  GA.  FL,  LA, 
IL.  MO,  MS.  NC.  SC  TN  and  TX. 

MC  154103  (Sub-7).  filed  April  20, 
1982.  Applicant  MID-SOUTH  FREIGHT, 
INC.,  28  Industrial  Park  Dr.,  P.O.  Box 
446,  Hendersonville  TN  37075. 
Representative:  Joe  F.  Powell  (same 
address  as  applicant).  61&-B22-614a 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk)  between  points  in  AL.  FL,  GA.  IN. 
KY,  ML  MS.  NC.  OH  SC.  TN.  and  WV. 
on  the  one  hand.  and.  on  the  other, 
points  in  the  U.S.  (except  AK  and  HQ. 

MC  157112  (Sub-1),  filed  April  20. 
1982.  Applicant  SIMONICH 
TRUCKING.  3455 15d»  Ave.  South.  Great 
Falls,  MT  50405.  Representative:  F.  B. 
Simonich  (same  address  as  applicant), 
406-761-0809.  Transporting  alcoholic 
beverages,  between  points  in  CA.  WA 
and  OR.  on  the  one  hand.  and.  on  the 
other,  points  in  MT,  under  continuing 
contract(s)  with  Gusto  Distributing 
Company  dba  Bruce  Watkiiu 
Distributing  Company,  of  Great  Falls, 
MT. 

MC  158133.  filed  April  28. 1982. 
Applicant  CONTRACT 
TRANSPORTATION  SERVICE.  DMC 
1711  South  2nd  SL  Piscataway.  NJ 
08654.  Representative:  Robert  R  Pepper. 
168  Woodbridge  Ave..  Highland  Parte.  NJ 
08904,  201^572-8551.  Transporting 
building  materials  imd  supplies  and 
chemicals  and  related  products  between 
points  in  the  U.S.  (except  AK  and  HI). 
under  continuing  contract(8)  with 
Vanguard  Vinjrl  Siding.  Iiu:..  of  Manville. 
NJ. 

MC  159732  (Sub-l).  filed  April  1. 198t 
Applicant  WITHERS  TRANSFER  AND 
STORAGE  OF  CORAL  GABLES,  INC 
357  Almeria  Ave..  Coral  Gables,  FL 
33134.  Representative:  Wayne  B. 
Withers,  Jr.  (same  address  as  applicant). 
(305)  444-7116.  Transporting  household 
goods,  furniture  and  fixtures,  trail 
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coverings,  floor  covering,  building 
materials,  hotel  furnishings,  residential 
supplies,  objects  of  arts  and  antiques, 
between  points  in  FL,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

MC 160483.  filed  April  20, 1982. 
Apphcant:  JOE  C.  VALLELONGA,  d.b.a. 
VALLELONGA  TRUCKING,  Hazelwood 
Dr.,  Seville,  OH  44273.  Representative: 
Edward  P.  Bocko.  P.O.  Box  496,  Mineral 
Ridge,  OH  44440,  (216)  652-2789. 
Transporting  (1)  textile  mill  products, 
between  points  in  AL,  CA,  IL,  EN,  KY, 
MD,  MO.  OH.  SC,  TX,  UT.  VA,  NJ.  MI, 
NC.  CO.  FL,  PA.  MS,  LA,  TN  and  GA 
and  (2)  such  commodities  as  are  dealt  in 
or  used  by  manufacturers  of  toys, 
games,  sporting  goods,  and  children's 
furniture,  between  points  in  AZ,  CA, 
CO.  FL,  GA,  KS,  MI,  MD,  OH,  PA  and 
TX. 

MC  161362  filed  April  5. 1982, 
Applicant:  CONTROL  DATA 
CORPORATION,  8100  34th  Ave.  So., 
P.O.  Box  42-A,  Minneapolis,  MN  55440. 
Representative:  James  L  Nelson,  1821 
University  Ave.,  Suite  163  North,  St. 
Paul,  MN  55104,  612-646-6677.  As  a 
broker,  in  arranging  for  the 
transportation  of  household  goods, 
between  points  in  the  U.S.  (exluding  AK, 
but  including  HI).  Condition:  The  holder 
of  the  Ucense  issued  in  this  proceeding 
shall  provide  a  copy  of  publication 
OCP-100  to  its  customers  before  any 
contract  is  executed. 

MC  161512  filed  April  15, 1982. 
Applicant:  RICHARD  HUSKEY  AND 
HARLEY  SMITH,  d.b.a.  GRAPEVINE 
EXPRESS,  R.R.  1.  Box  143.  Granville,  IL 
61326.  Representative:  Irwin  D.  Rozner 
134  North  LaSalle  St.,  Chicago,  IL  60602, 
(312)  782-6937.  Transporting  beverages 
between  points  in  IL,  on  the  one  hand, 
and,  on  the  other,  and  points  in  CA,  WI, 
IN,  KY.  OH,  MO.  and  NY. 

MC  161622,  filed  April  22, 1982. 
Applicant:  G  8  L  TRUCKING,  ^ 

Commercial  Quarters  Industrial  Park, 
Onalaska,  WI  54650.  Representative: 
Edward  H.  Instenes.  P.O.  Box  676, 
Winona,  MN  55987,  (507)  454-3914. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  IL,  LA,  MN,  and 
WI. 

MC  161732,  filed  April  29. 1982. 
Applicant:  R.  &  I.  TRUCKING,  INC.,  9727 
Glandon  St.,  Bellflower,  CA  90706. 
Representative:  William  J.  Monheim, 
P.O.  Box  1756,  Whittier.  CA  90609,  213- 
945-2745.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
housing  products  manufacturers, 
between  points  in  Orange  County,  CA, 
on  the  one  hand,  and,  on  the  other. 


points  in  AZ,  CO,  ID.  MT,  NV,  MN,  OR. 
TX,  UT,  WA,  and  WY. 

MC  161733.  filed  April  29, 1982. 
Applicant:  CARLOS  DE  LA  TORRE 
LEASDMG,  2093  Vancouver  Ave., 
Monterey  Paric.  CA  91754. 
Representative:  Carlos  De  La  Torre,  141 
West  Avenue  34,  Los  Angeles,  CA  90031, 
213-227-8377.  Transporting /urn;Yure 
parts,  between  points  in  the  U.S.,  under 
continuing  contract(s)  with  American 
Caster  Corporation,  of  Los  Angeles,  CA. 

Volume  No.  OP2-e4 

Decided:  May  6, 1982. 

By  the  Commission,  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 
(Member  Fortier  not  participating.) 

MC  117373  (Sub-5),  filed  April  26, 
1982.  Applicant:  NU-WAY  TRUCKING, 
INC..  P.O.  Box  1129.  Rosebud,  MO  63091. 
Representative:  Phillip  N.  Engle  (same 
address  as  apphcant),  314-764-2185. 
Transporting  such  commodities  as  are 
dealt  in  and  used  by  manufacturers  and 
distributors  of  electrical  equipment, 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(s) 
with  A.fi.  Chance  Co.,  of  Washington, 
MO. 

MC  123663  (Sub-4),  filed  April  23, 
1982.  Applicant:  Trout  Run  Transport, 
Inc.,  2736  Dove  St..  Williamsport,  PA 
17701.  Representative:  George  E. 
Campbell,  985  Old  Eagle  School  Road. 
Suite  501.  Wayne,  PA  19312,  (215)  293- 
9220.  Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  PA,  NY,  NJ, 
OH,  MD,  NH,  VT,  VA,  and  DE.  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

MC  123922  (Sub-24).  filed  April  19. 
1982.  Applicant:  AMTRUK 
TRANSPORT.  INC.,  P.O.  Box  4327, 
Bergen  Station,  Jersey  City,  NJ  07304. 
Representative:  Eric  Meierhoefer,  Suite 
1000, 1029  Vermont  Avenue  NW., 
Washington,  DC  20005.  202-347-0332. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods),  between  points  in  the 
U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  (a)  BASF 
Wyandotte  Corporation,  of  Parsippany, 
NJ,  and  (b)  Badische  Corporation,  of 
Williamsburg,  VA. 

MC  128333  (Sub-10),  filed  April  23, 
1982.  Applicant:  LES  CALKINS 
TRUCKING,  INC.,  19501  North  Highway 
99,  Acampo.  CA  95220.  Representative: 
Alan  F.  Wohlstetter,  1700  K  Street  NW., 
Washington.  D.C.  20006.  (202)  833-8884. 
Transporting  (1)  clay,  concrete,  glass  or 
stone  products  and  (2)  coal  and  coal 
products  between  points  in  AZ,  CA,  CO, 
ID,  MT,  NY,  NM,  OR,  UT,  WA,  and  WY. 


MC  135653  (Sub-14),  filed  April  23. 
1982.  Applicant:  SPECIAL  SERVICE 
TRANSPORTATION.  INC.,  1100  W. 
Smith.  Medina,  OH  44258. 
Representative:  Michael  Spurlock,  275  E. 
State  Street,  Columbus  OH  43215  (614) 
228-8575.  Transporting  ^e/jero/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
Ohio,  on  the  one  hand,  and,  on  the  other, 
points  in  PA,  NJ,  MA,  CT,  MD,  NY,  IN, 
IL.  MI,  WI,  VA,  NC,  KY,  TN,  WV,  RI. 
and  OH. 

MC  138432  (Sub-30).  filed  April  27, 
1982.  Apphcant:  GARLAND  GEHRKE 
TRUCKING,  INC.,  1800  N.  Jefferson  St., 
Lincoln,  IL  62656.  Representative:  James 
R.  Madler.  120  W.  Madison  St.,  Chicago, 
IL  60602,  (312)  726-6525.  Transporting 
glass  and  building  materials,  between 
points  in  the  U.S.  (except  AK  and  HI). 

MC  142603  (Sub-67).  filed  April  23, 
1982.  Applicant:  CONTRACT 
CARRIERS  OF  AMERICA,  INC..  P.O. 
Box  179.  Springfield.  MA  01101. 
Representative:  Barbara  J.  Withers 
(same  address  as  applicant),  (413)  732- 
6283.  Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
commodities  in  bulk,  and  household 
goods),  between  Westfield  and  Chester. 
MA,  and  Niagara  Falls  NY.  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  General 
Abrasive  Division  of  Dresser  Industries, 
Inc.,  of  Niagara  Falls,  NY. 

MC  148632  (Sub-10),  filed  April  23, 
1982.  Apphcant:  DIXON  MOTOR 
FREIGHT,  INC.,  2620  Old  Egg  Harbor 
Road,  Undenwold,  NJ  08021. 
Representative:  Gary  V.  Dixon  (same 
address  as  applicant),  (609)  767-5885. 
Transporting  food  and  related  products, 
between  FL,  GA,  IL,  IN.  MI,  NJ,  OH,  PA 
andTX. 

MC  150783  (Sub-23),  filed  April  26, 
1982.  Applicant:  SCHEDULED 
TRUCKWAYS,  INC.  P.O.  Box  757, 
Rogers.  AR  72756.  Representative:  James 
H.  Berry,  P.O.  Box  32.  Wesley.  AR  72773, 
(501)  456-2453.  Transporting  ^m/fti/e 
and  fixtures,  between  points  in 
Mississippi  County,  AR,  on  the  one 
hfmd,  and,  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI). 

MC  152822  (Sub-3),  filed  April  23, 
1982.  Applicant:  PAWNEE  MOTOR 
SERVICE,  nsiC,  5101  St.  Charles  Road. 
Bellwood.  IL  60104.  Representative: 
Jerome  Miceh  (same  address  as 
applicant),  (312)  544-2300.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
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IL,  PA.  Ml  IL.  Oa  IN,  WI,  lA.  MO.  and 
KY. 

MC  161033.  filed  April  28.1982. 
Applicant  CARDINAL  CONTAINER. 
INC..  500  Nordhoff  PL.  Englewood.  NJ. 
Representative:  Jack  L  Schiller.  123-60 
83rd  Ave..  Kew  Gardens,  NY  11415,  (212) 
263-207a  Transporting  ^e/jera/ 
commodities  (except  dases  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk]  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  E.  Holzer,  of 
Englewood  Cliffs,  NJ,  and  Fueur  Leadier 
Corp.,  of  New  York,  NY. 

MC  161483,  filed  April  13,1982. 
Applicant  A  &  A  TRANSFER.  INC.  4235 
Sidebum  Road,  Fairfax,  BA  22030. 
Representative:  Robert  J.  Gallagher,  1000 
Connecticut  Avenue  NW.,  Suite  1200 
Washington,  D.C.  20038,  (202)  785-0024. 
Transporting  household  goods, 
telephone  equipment,  and  electrical 
equipment,  between  points  in  MD,  VA. 
and  DC  on  the  one  hand,  and.  on  the 
other,  points  in  NY.  Nj.  PA,  MD.  DE.  VA, 
NC.  WV.  and  DC 

MC  161542,  filed  April  16,1982. 
Applicant:  WIDMAN  TRUCKING  ft 
EXCAVATING.  INC.,  Rt.  2.  Box  316. 
Godfi^y,  IL  62039.  Representative: 
Michael  W.  O'Hara,  300  Reisch  BIdg., 
Springfield.  IL  62701,  (217)  544-646a 
Transporting  machinery,  between  points 
in  the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Owens 
Illinois  Incorporated  Machine 
Manufacturers,  of  Godfrey,  IL 

MC  161652,  filed  April  23, 1982. 
Applicant:  CARGO  TRANSPORTERS, 
INC..  North  Oxford  Street.  Claremont 
NC  28610.  Representative:  Tony  A.  Pope 
(same  address  as  applicant),  (704)  459- 
9222.  Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk)  between  points  in  NC,  SC  and 
VA.  (2)  between  poinU  in  NC  SC  and 
VA,  on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  161663,  filed  April  26,1062. 
Applicant  R.  W.  SANDERS,  d.b.a.  R.  W. 
SANDERS  ENTERPRISE,  SOB  East  Main 
Street.  Bellevue,  OH  44811. 
Representative:  Roger  D,  Paul,  P.O.  Box 
157.  Bellevue,  OH  44811.  (419)  483-2141. 
Transporting  farm  products,  metal 
products,  machinery,  and  waste  or  scrap 
materials  not  identified  by  industry 
producing,  between  points  in  OH.  PA, 
and  IL.  on  the  one  hand.  and.  on  the 
other,  points  in  CO  and  CA.  under 
continuing  contract(s)  with  Oakley 
Industries,  Inc.,  of  &iglewood.  CO,  and 
Paramount  Truck  Body  ft  Equipment 
Co.,  of  Long  Beach,  CA. 


MC  161683.  filed  April  28. 1982. 
Applicant  ROBERT  D.  HUFFMAN, 
db.a.  HUFFMAN  TRANSPORTATION 
CO.,  640 19th  Street  S.E.,  P.O.  Box  269, 
Mason  City,  lA  50401.  Representative: 
William  L  Fairbank.  2400  Financial 
Center,  Des  Moines.  lA.  (515)  282-3525. 
Transporting  passengers  and  their 
baggage  in  the  same  vehicle  with 
passengers,  in  special  and  chtuler 
operations,  beginning  and  ending  at 
points  in  Winnebago,  Worth,  Mitchell, 
Hancock.  Cerro  Gordo.  Floyd,  and 
Friinklin  Counties.  lA.  and  extending  to 
points  in  the  U.S.  (except  AK  and  HI). 

MC  161702.  filed  April  26, 1982. 
Applicant  BACON  TOUR  SERVICE, 
INC  28  Highbank  Road.  S.  Dennis,  MA 
02660.  Representative;  Donald  Bacon 
(same  address  as  above],  (617)  394-5739. 
To  operate,  as  a  broker  at  Dennis,  MA, 
in  interstate  or  foreign  commerce,  to 
arrange  for  the  transportation,  by  motor 
vehicle,  of  passengers  and  their  baggage, 
between  points  in  the  U.S. 
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Decided:  May  10, 1982. 
By  tlie  ComnuMioa  Review  Board  No.  3, 
Members  Krock.  Joyce,  and  DowelL 

MC  79658  {Sub-19],  filed  April  30, 
1982.  Applicant:  ATLAS  VAN  LINES, 
INC.  1212  SL  George  Rd,  P.O.  Box  509, 
Evansville,  IN  47711.  Representative: 
Robert  C  Mills  (same  address  as 
applicant).  812-424-2222.  Transporting 
used  household  goods  and  office 
furniture,  between  points  in  die  U.S. 
(except  AK  and  HI),  under  continuing 
contract(s)  with  Southern  Pacific 
Company  and  Southern  Pacific 
Transportation  Company  of  San 
Francisco,  CA. 

MC  123898  (Sub-1),  filed  April  30, 
1982.  Applicant  MORBSTS  ft  SONS. 
INC.,  188  Warren  Avenue.  Portland,  ME 
04103.  Representative:  William  D. 
Pinansky,  477  Congress^St.,  Portiand.  ME 
04101,  (207)  774-2845.  Transporting 
coarse  concrete  aggregate,  in  bulk, 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Blue  Rock 
Industries,  Inc.  of  Westbrook,  ME. 

MC  128818  (Sub-2],  filed  April  30, 
1982.  Applicant  MARTINO  TRUCKING, 
INC..  Railroad  St.,  Rochester,  PA  15074. 
Representative:  John  A.  Vuono,  2310 
Grant  Bldg.,  Pittsburg  PA  15219,  (412) 
471-1800.  Transporting  metal  products 
between  points  in  Beaver  County,  PA, 
on  the  one  hand,  and,  on  the  other, 
points  in  OH. 

MC  129219  (Sub-35),  filed  April  3a 
1982.  Applicant  C  M  D 
TRANSPORTATION,  INC.,  12340  SE 
Dumold  Rd.,  Clackamas,  OR  97045. 
Representative:  Richard  C  Shearer,  P.O. 
Box  1970,  Lake  Oswego,  OR  97034,  (503) 


655-7118.  Ttansporting  general 
commodities  (except  classes  A  and  B 
e}q)Iosive8,  household  goods,  and 
commodities  in  bulk),  between  points  in 
AZ,  CA,  CO.  ID,  MT.  NM.  NV,  OR,  TX. 
UT,  WA,  and  WY. 

MC  130998  (Sub-1),  filed  April  30, 
1982.  Applicant  TRIPP  ASSOCIATES. 
LTD..  99  Pleasant  St.  Northampton,  MA 
01060.  Representative:  James  M  Bums. 
1383  Main  St,  Suite  413,  Springfield,  MA 
01103,  (413)  781-8205.  To  operate  aa  a 
broker  at  Northampton.  MA.  arranging 
for  the  transportation  of  passengers  and 
their  baggage,  in  the  same  vehide  with 
passengers,  in  spedal  and  charter 
operations,  between  points  in  the  U.S. 

MC  135399  (Sub-24),  filed  May  3. 1982. 
Applicant  HASKINS  TRUOONC  INC, 
1208  FM.  1845.  P.O.  Drawer  7729, 
Longview,  TX  75602.  Representative;  A. 
William  ftvdcett  623  S.  Henderson,  2nd 
Floor,  Fort  Worth,  TX  76104,  (817)  332- 
4415.  Transporting  metaJ  products, 
machinery,  and  commodities  which 
because  of  their  size  and  weight  require 
the  use  of  special  handling  or 
equipment,  between  points  in  the  U.S^ 
under  continuing  contract(8]  with 
Morrow  Crane  Company,  of  Salem,  OR. 

MC  140409  (Sub-9],  filed  /^ril  29, 
1982.  Applicant  CIRCLE  B 
TRANSPORTATION  CORPORATION 
OF  NORTH  DAKOTA,  P.O.  Box  207. 
Wheat  Ridge,  CO  80034.  Representative: 
Michael  R.  Werner,  241  Cedar  Lane. 
Teaneck.  NJ  07868.  (201),836-1144. 
Transporting  general  commodities 
(except  classes  A  find  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(s)  with  Lykes  Bros.  Steamship 
Co.,  Ina,  of  New  Orleans,  lA.  Condition: 
The  person  or  persons  who  appear  to  be 
engaged  in  common  control  of  another 
regulated  carrier  must  either  file  an 
application  under  49  U.S.C  S  11343(a)  or 
submit  an  affidavit  indicating  why  such 
approval  is  unnecessary  to  the 
Secretary's  office,  la  order  to  expedite 
issuance  of  any  authority,  please  submit 
a  copy  of  the  affidavit  or  proof  of  filing 
the  appUcation(s]  for  common  control  to 
Team  5,  Room  6370. 

MC  143179  (Sub-29),  filed  April  28, 
1982.  Applicant  CNM  CONTRACT 
CARRIERS,  INC..  P.O.  Box  1017.  Omaha. 
NE  68101.  Representative:  Foster  L  Kent 
(same  address  as  applicant),  712-323- 
9124.  Transporting  (1)  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continiung  contract(s)  with  TGftY  Stores 
Co.  of  Oklahoma  City,  and  (2)  rubber 
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and  plastic  products,  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Poly  Foam, 
Inc.  of  Lester  Prarie,  MN. 

MC 151009  (SuM),  filed  April  28, 
1982.  Applicant:  ATLANTA  CARRIERS, 
INC.,  1260  Southern  Rd..  Morrow.  GA 
30260.  Representative:  Jeffi^y  W. 
Kohlman,  3390  Peachtree  Rd.,  NE.  Suite 
520.  Atlanta,  GA  30326.  (404)  262-7855. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  GA.  on  the  one 
hand,  and,  on  the  other,  those  points  in 
the  U.S.  in  and  east  of  TX,  OK,  KS.  NE, 
L\,  and  MN. 

MC  151518,  filed  April  29, 1982. 
Applicant:  JOHN  V.  DONVTTO,  1001 
Eynon  St.,  Scranton,  PA  18504. 
Representative:  Joseph  A.  Keating  Jr., 
121  Main  St.,  Taylor,  PA  18517.  717-344- 
8030.  Transporting  food  and  related 
products  (1)  between  points  in 
Lackawanna  and  Luzerne  Coimties,  PA 
and  Onondaga  and  Broome  Counties, 
NY  on  the  one  hand,  and  on  the  other, 
New  York,  NY  and  points  in  Albany 
Coimty,  NY,  Essex  and  Hudson 
Coimties,  NJ,  Baltimore  County,  MD  and . 
New  Castle  County,  DE,  and  (2)  between 
Lackawanna  County,  PA,  on  the  one 
hand,  and,  on  the  other,  points  in 
Onondaga  and  Broome  Counties,  NY. 

MC  153419  (Sub-1).  filed  April  29, 
1982.  Applicant:  THOMAS  D.  COX.  2105 
Hamilton  St.,  Murphysboro,  IL  62966. 
Representative:  K^chael  W.  OTIara,  300 
Reisch  Bldg.,  Springfield.  IL  62701,  (21^ 
544-5468.  Transporting  (1)  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  under  continuing 
contract(s)  with  Bemis  Company,  Inc..  of 
Minneapolis,  MN,  and  [Z)  food  and 
related  products,  under  continuing 
contract(s)  with  Rend  Lake  Beverages, 
Inc..  of  Carbondale.  IL  between  points 
in  the  U.S.  (except  AK  and  tfl). 

MC  153958,  filed  April  2a  1982. 
AppUcant:  CALGARY  GOOSENECK 
SERVICE  LTD..  936  Abbeydale  Dr.,  N.E„ 
Calgary,  Alberta  Canada  T2A  6H2 
Representative:  Charles  E.  Johnson,  P.O. 
Box  2056,  Bismarck,  ND  58502,  701-223- 
5300.  Transporting  mercer  commodities 
in  foreign  commerce  between  ports  of 
entry  on  international  boundary  line 
between  the  United  States  and  Canada 
at  poinU  in  WA.  ID.  MT,  and  ND,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (including  AK  but  excluding  HI). 

MC  157049  (Sub-3).  filed  April  30, 
1982.  Applicant:  AMATO  MOTORS, 
INC  977  West  Cermak  Rd.,  Chicago,  IL 
60608.  Representative:  Anthony  E 
Young,  29  South  LaSalle  St,  Chicago,  IL 
00603, 312-782-8880.  Transporting  such 


commodities  as  are  dealt  or  used  by 
manufactiirers  and  distributors  of 
clothing,  between  points  in  the  U.S. 
under  continuing  contract(s)  with  Wells 
Lamont  Corp.  of  Niles,  IL. 

MC  157099,  filed  April  29, 1982. 
Applicant  HUGO'S  SERVICES.  DMC, 
P.O.  Box  3158,  Shiremanstown,  PA 
17011.  Representative:  Edward  N. 
Buttoa  635  Oak  Hill  Avenue. 
Hagerstown,  MD  21740,  (301)  739-4880. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  Baltimore,  MD,  points  in 
PA,  and  DC  on  the  one  hand,  and,  on 
the  other,  points  in  PA. 

MC  158419  (Sub-8).  filed  May  3, 1982. 
Applicant  ON  TIME  FREIGHT 
SYSTEMS,  INC.,  P.O.  Box  7212,  Omaha. 
NE  68107.  Representative:  Steven  K. 
Kuhlmann.  717— 17th  St.,  Ste.  2600, 
Denver,  CO.  80202.  (303)  892-6700. 
Transporting  food  and  related  products, 
between  points  in  CO,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

MC  158939,  filed  April  29. 1982. 
Applicant  H.  L  KELLY  TRUCKING. 
P.O.  Box  935,  Great  Bend,  KS  67530. 
Representative:  Eugene  W.  Hiatt,  207 
Casson  Bldg.,  603  Topeka  Blvd.,  Topeka. 
KS  66603,  913-232-7263.  Transporting  oil 
field  machinery,  between  points  in  KS, 
AZ.  CA.  CO,  LA,  MT.  NE.  NM,  OK.  TX. 
andWY. 

MC  159138,  filed  April  30. 1982. 
Applicant  LELLAND  J.  CREEL.  d.b.a. 
PORT  CITY  DRAY  AGE  CO.,  115 
Bluewood  Dr..  Biloxie,  MS  39532. 
Representative:  James  M.  Parrish,  P.O. 
Box  1365,  Marietta,  GA  30061,  404-428- 
6143.  Transporting  general  commodities 
(except  classes  A  and  B  explosives,  and 
hazardous  materials),  between  Gulft}ort. 
MS  on  the  one  hand,  and,  on  the  other, 
points  in  AL,  FL.  GA.  KY.  LA.  MS.  and 
TN,  under  continuing  contract(s)  with 
Care  Shipping  Co.,  Inc.  of  New  Orleans, 
LA. 

MC  159379.  filed  April  30. 1982. 
Applicant  DAVID  J.  VAELANCOURT 
and  WAYNE  KRUM.  d.b.a. 
NORTHEAST  TRANSPORT,  398 
Pinebrook  Rd.,  Lincoln  Park.  NJ  07035. 
Representative:  Richard  G.  Lepley,  1150 
Connecticut  Ave.,  NW.,  Suite  40a 
Washington,  DC  20036,  202-452-e80a 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk],  between  points  in  the  U.S.,  under 
continuing  contract(s)  with  The  Green 
Fan  Company,  a  division  of  Ecolaire, 
Inc.,  of  Beacon.  NY. 

MC  161599,  filed  April  2a  1982. 
Applicant  THE  TOURING  MACHINE. 


INC  1206  Longford  Rd.,  Luthervllle,  MD 
21093.  Representative:  Jerianne  Pugh, 
212  Melanchton  Ave.,  Lutherville,  MD 
21093,  301-252-3942.  As  a  broker  at 
Lutherville,  MD,  in  arranging  for  the 
transportation  of  passengers  and  theit 
baggage  in  the  same  vehicle  with 
passengers,  in  special  and  charier 
operations,  beginning  and  ending  at 
Lutherville,  MD,  and  extending  to  points 
in  the  U.S.  (except  AK  and  HI). 

MC  161688,  filed  April  27, 1982. 
Applicant  MEDLEY  BUS  COMPANY. 
Route  1,  Box  38&-B,  Hamlet.  NC  28345. 
Representative:  Bronson  Medley  (same 
address  as  applicant],  919-276-1122. 
Transporting  passengers  and  their 
baggage  in  the  same  vehicle  with 
passengers  in  special  and  charter 
operations,  between  points  in  Richmond 
and  Scotland  Counties,  NC,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI). 

MC  161749,  filed  April  30, 1982. 
AppUcant  P  &  F  TRUCKING.  INC.,  P.O. 
Box  897, 1125  National  Rd.,  Hebron,  OH 
43025.  Representative:  Charles  H. 
McCreary,  100  East  Broad  St., 
Columbus,  OH  43215,  (614)  227-230a 
Transporting  solvents  and  hazardous 
waste  materials,  between  points  in 
Licking  County,  OH,  on  the  one  hand, 
and,  on  the  other,  points  in  MI,  PA,  WV. 
IN,  TN,  KY.  MD,  TX,  and  MO,  under* 
continuing  contract(s)  with  Safety-Kleen 
Corp.,  of  Hebron,  OH. 

MC  161759,  filed  April  30, 1982. 
Applicant:  NIPPON 
TRANSPORTATION  SERVICE,  3408 
Wisconsin  Ave.  NW..  Washington,  DC 
2001A.  Representative:  Noble  &  Roberts, 
4801  Massachusetts  Ave.  NW., 
Washington  DC  20016,  (202)  9e6-444a 
To  operate  as  a  broker  in  Washington, 
DC  arranging  for  the  transportation  of 
passengers  and  their  baggage,  in  the 
same  vehicle  with  passengers,  in  charter 
operations,  begiiming  and  ending  at  DC 
and  extending  to  i>oints  in  the  U.S. 

MC  161799.  filed  May  3, 1982. 
Applicant  DAVE  R.  GRANT  HAY,  INC 
910  W.  24th  St,  Ogden,  UT  84401. 
Representative:  Bruce  W.  Shand,  Ste. 
28a  311  S.  State  St,  Salt  Lake  City,  UT 
84111,  (801)  531-1300.  Transporting 
machinery,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(s)  with  Masonry  Equipment  & 
Supply  Co.,  Inc.,  dba  MESCO,  of  North 
Salt  Lake,  UT. 

Agatha  L.  Mergenovlcii, 
Secretary. 

(FR  Doc.  81-13380  FIM  5-17-tt  »M  m] 
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Motor  Carriers;  Permanent  Authority 
Decisions;  Dedslon-fiotlce 

The  following  applications,  filed  on  or 
after  February  9, 1881,  are  governed  by 
Special  Rule  of  the  Conunission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Spedal 
Rule  251  was  published  in  the  Federal 
Register  on  December  31, 1980,  at  45  FR 
66771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3. 1980.  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fit,  willing,  and  able  to 
provide  the  transportation  service  or  to 
comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  apphcant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

FinfUagB 

With  the  exception  of  those 
appUcations  involving  duly  noted 
problems  (e.g..  unresolved  common 
control  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
Erom  date  of  publication  (or,  if  the 
apphcation  later  become  unopposed), 
appropriate  authorizing  documents  wiU 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintaiiu  appropriate  compliance,  llie 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  Issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 


satisfied  before  the  authority  wiU  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  dupUcate  an  applicant's 
other  authority,  the  dupUcation  shall  be 
construed  as  conferring  only  a  single 
operating  right 

Note. — ^All  applicationB  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  ia  for  a  named  shipper  "under 
contract".  Please  direct  status  inquiries  to  the 
Ombudsman's  Office,  (202]  275-7326. 

Volume  Na  OP2-«l 

Decided-  May  5. 1982. 
By  the  Commission.  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC 147433  (Sub-8),  filed  March  3a 
1982.  Applicant  LONG  LEASING 
CORP.,  P.O.  Box  587,  East  Jordan.  MI 
49727.  Representative:  William  B.  Elmer, 
P.O.  Box  801,  Traverse  City,  MI  49684. 
616-041-^13.  Transporting  (1)  for  or  on 
behalf  of  the  United  States  Government 
general  commodities  (except  used 
household  goods,  hazardous  or  secret 
materials,  and  sensitive  weapons  and 
munitions),  between  points  in  the  U.S. 
(except  AK  and  HI),  and  (2)  shipments 
weighing  100 pounds  or  less  if 
transported  in  a  motor  vehicle  in  which 
no  one  package  exceeds  100  pounds, 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  148562  (Sub-2),  filed  April  19. 
1982.  Applicant  UNIVERSITY  CORP.. 
P.O.  Box  2339,  Columbus,  OH  43204. 
Representative:  David  A.  Turano,  100  E. 
Board  St.  Columbus,  OH  43215,  (614) 
226-1541.  As  a  broker  of  general 
commodities  (except  household  goods) 
between  points  in  Uie  U.S.  (except  AK 
and  HI). 

MC  156502  (Sub-1),  filed  April  9, 1982. 
Applicant  McGREGOR  CARTAGE 
COMPANY,  INC,  6845  Dix  Ave.. 
Detroit  MI  48209.  Representative:  Ron 
McDougald  (same  address  as  applicant), 
313-849-1310.  As  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  \he  U.S.  (except  AK 
and  HI). 

MC  159473  (Sub-1),  filed  April  19, 
1982.  Applicant  MOON-LITE  EXPRESS, 
INC.,  133  Uncohi  St.,  Jersey  City.  NJ 
07307.  Representative:  Harold  L 
Reckson.  33-28-Hal8ey  Rd.,  Fair  Lawn. 
NJ  07410,  201-791-2270.  Transporting 
shipments  weighing  100 pounds  or  less, 
if  transported  in  a  motor  vehicle  in 


which  no  one  package  exceeds  100 
pounds,  between  points  in  die  U.S. 
(except  AK  and  FO). 

MC  161463,  filed  April  12, 1982. 
Applicant  FRED  L  GROVES,  P.O.  Box 
255,  Elmwood.  NE  68349.  Representative: 
Max  H.  Johnston.  P.O.  Box  6597,  Lincoln. 
NE  68506, 402-486-4841.  Transporting 
food  and  other  edible  products  and 
byproducts  intended  for  human 
consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

MC  161532,  filed  April  16. 1982. 
AppUcant  SHARON  BADEN,  d.b.a. 
IMPORTERS  FORWARDING 
COMPANY,  INC  909  Western  Ave, 
Seattle,  WA  98104.  Representative: 
Sharon  Baden  (same  address  as 
applicant),  (206)  624-3936.  As  a  broker 
oi  general  commodities  (except 
household  goods),  between  points  in  the 
U.S.,  (except  AK  and  HI). 

Volume  No.  OP2-83 

Decided:  May  6, 19B2. 

By  the  Commissioa  Review  Board  No.  1. 
Members  Parker,  Chandler,  and  Fortier. 
(Member  Fortier  not  particqwting.) 

MC  15643  (Sub-13),  filed  April  27, 
1982.  Applicant  FOUR  WINDS  VAN 
LINES,  INC,  7035  Convoy  Court  San 
Diego,  CA  9213&  Representative:  Robert 
J.  Gallagher,  1000  Coimecticut  Ave..  NW. 
Suite  1200,  Washington.  DC  20036.  202- 
785-0024.  Transporting  shipments 
weighing  100  pounds  or  less  if 
tratisported  in  a  motor  vehicle  in  whidi 
no  one  package  exceeds  100  pounds, 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  35153  (Sub-S),  filed  April  26. 1962. 
Applicant  RUPP-SOUTHERN  TIER 
FREIGHT  LINES,  INC.  P.O.  Box  489.  Rt 
221  East  Middletown.  NY  1094a 
Representative:  Michael  R.  Werner,  241 
Cedar  Lane,  Teaneck,  NJ  07666,  (201) 
836-1144.  As  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  Uie  U.S. 

MC  145773  (Sub-18),  filed  April  28, 
1982.  Applicant  KIPJC  BROS. 
TRANSPORTATION.  INC,  800 
Vandemark  Road.  Sidney,  OH  45365. 
Representative:  A.  Charles  Tell,  100  B. 
Broad  St,  Columbus.  OH  43215,  (614) 
228-1541.  Transporting,  for  or  on  behalf 
of  the  United  States  Government 

feneral  commodities  (except  used 
ousehold  goods,  hazardous  or  secret 
materials,  and  sensitive  weapons  and 
munitions),  betwreen  points  in  the  U.S. 
(except  AK  and  HI). 
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MC  161533.  nied  April  16, 1982. 
Applicant:  J.  K.  SPARKS  TKG..  4172 
Rigel  Ave.,  Lompoc.  CA  93436. 
Representative:  Jeffery  K.  Sparks  (same 
address  as  applicant),  (805)  733-1555.  (1) 
Transporting,  for  or  on  behalf  of  the 
United  States  Government,  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions), 
between  points  in  the  U.S.,  (except  AK 
and  HI),  (2)  transporting /oo</a/7(/o(/ier 
edible  products  and  byproducts 
intended  for  human  consumption 
(except  alcoholic  beverages  and  drugs), 
agricultural  limestone  and  fertilizers, 
and  other  soil  conditioners  by  the  o%vner 
of  the  motor  vehicle  in  such  vehicle, 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  161592,  filed  April  23. 1982. 
Applicant:  PRESTIGE  MESSENGER 
SERVICE,  INC.,  3808  Cedar  Brook  PI.. 
Baltimore,  MD  21236.  Representative: 
Steven  L  Weiman.  Suite  200,  444  N. 
Frederic  Ave.  Gaithersburg,  Mb  20877 
(301)-840-8565.  Transporting  shipments 
weighing  100  pounds  or  less  if 
transported  in  a  motor  vehicle  in  which 
no  one  package  exceeds  100  pounds, 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  161682.  filed  April  26, 1982. 
Applicant:  RALPH  F.  TOMUNSON, 
d.b.a.  R.  F.  TOMLINSON  TRUCKING, 
3692  W.  8800  N.,  Plesant  Grove,  UT 
84062.  Representative:  Irene  Warr,  311  S. 
State  St.  Ste.  280,  Salt  Uke  City,  UT 
84111,  (801)  531-1300.  Transporting /ooJ 
and  other  edible  products  and  by- 
products  intended  for  human 
consumption  (except  alcholic  beverages 
and  drugs),  agricultural  limestone  and 
fertilizers,  and  other  soil  conditioners 
by  owner  of  the  motor  vehicle  in  such 
vehicle,  between  points  in  the  U.S., 
(except  AK  and  HI). 

MC  161763,  filed  April  30. 1982. 
Applicant:  TRANSPORT  BROKERS 
INTERNATIONAL,  INC.,  7420  North 
Main  St.,  Columbia,  SC  29203. 
Representative:  George  Douglas 
Massengale,  Jr.,  112  Avery  Lane, 
Columbia,  SC  29210,  803-735-1500.  As  a 
broker  of  general  commodities 
(household  goods),  between  points  in 
the  U.S.  (except  AK  and  HI). 

Volume  No.  OF4-168 

Decided:  May  12. 1982. 

By  the  Commission.  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 
(Member  Fisher  not  participating.) 

MC  161736,  filed  April  29. 1982. 
Applicant:  UNION  PACIFIC  FREIGHT 
SERVICES  COMPANY,  1418  Dodge  St., 
Omaha,  NE  68179.  Representative: 


Forrest  N.  Knitter  (same  address  as 
applicant),  {402)-271-4750.  As  a  broker 
of  general  commodities  (except 
household  goods),  between  points  in  the 
U.S.  (except  HI). 

MC  161806.  filed  May  3. 1982. 
Apphcant:  STANLEY  M.  SHIPP,  d.b.a. 
SHIPP  TRANSPORT,  404  W  Cochita, 
Hobbs,  NM  88240.  Representative: 
Stanley  M.  Shipp  (same  address  as 
applicant),  (505)  392-4782.  Transporting, 
for  or  on  behalf  of  the  United  States 
Government  general  commodities 
(except  used  household  goods, 
hazardous  of  secret  materials,  and 
sensitive  weapons  and  munitions), 
between  points  in  Lea  and  Eddy 
Counties,  NM,  on  the  one  hand,  and,  on 
the  other,  points  in  NM,  TX,  OK,  CO,  UT 
and  AZ. 

MC  161816,  filed  May  3. 1982. 
Applicant:  CRAWLEY  L  ELLIS.  1727 
Brewester  Rd.,  Jacksonville,  FL  32207. 
Representative:  Elbert  Brown,  Jr.,  P.O. 
Box  1378,  Altamonte  Springs,  FL  32701, 
(305)  869-5936.  Transporting  food  and 
other  edible  products  and  byproducts 
intended  for  human  consumption 
(except  alcohoUc  beverages  and  drugs), 
agricultural  limestone  and  fertilizers, 
and  other  soil  conditioners  by  the  owner 
of  the  motor  vehicle  in  such  vehicle, 
between  points  in  FL  and  GA. 

MC  161826,  filed  May  4, 1982. 
Applicant:  BEN  DEAN,  d.b.a.  BEN 
DEAN  TRUCKING,  10602  UVemla  Rd.. 
Adkins,  TX  78101.  Representative: 
William  E.  Collier,  6107  Callaghan  Rd., 
San  Antonio,  TX  78228,  (512)  680-2050. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizer,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S. 

Volume  No.  OP5-105 

Decided:  May  10. 1982. 

By  the  Commission,  Review  Board  No.  3, 
Members  Krock.  Joyce,  and  Dowell. 

MC  159639  (Sub-2),  filed  April  27, 
1982.  Applicant:  FLA-TEX.  INC.,  P.O. 
Box  631,  Pharr,  TX  78588. 
Representative:  David  Thompson  (same 
address  as  applicant),  512-787-6951.  (1) 
Transporting  for  or  on  behalf  of  the 
United  States  Government,  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions), 
between  points  in  the  U.S.  (except  AK 
and  HI),  and  (2)  Transporting  shipments 
weighing  100  pounds  or  less  if 
transported  in  a  motor  vehicle  in  which 
no  one  package  exceeds  100  pounds. 


between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  161699,  filed  April  27, 1982. 
Applicant:  ZEPHYR  CONTAINER  LINE, 
110  West  Ocean  Blvd.,  Ste.  618,  Long 
Beaeh,  CA  90802.  Representative: 
William  Eric  Reinka  (same  address  as 
applicant),  213-132-7431.  As  a  broker  of 
general  commodities  (except  household 
goods),  between  points  in  the  U.S. 
(except  AK  and  HI). 
Agatha  L.  Mergenovich, 
Secretary. 

(FK  Doc.  81-13370  FlUd  5-17-82;  8:45  ami 
BMJJNQ  COOC  lUS-tl-ll 


Motor  Carriers;  Released  Rates 
Application 

AOENCY:  Interstate  Commerce 
Commission. 

ACTION:  Notice.  Released  Rates 
Application  No.  MC-1525. 

summary:  Clipper  Exxpress  Company,  a 
freight  forwarder,  seeks  authority  to 
establish  released  rates  in  its  own  tariff 
on  Freight  All  Kinds.  The  proposed 
rates  will  apply  on  those  shipments 
containing  comodities  released  to  a 
value  not  exceeding  $5  per  pound, 
subject  to  a  maximum  valuation  of 
$200,000  per  shipment.  When  the 
shipping  papers  on  such  shipments  fail 
to  show  a  released  value,  they  will  be 
considered  as  being  released  to  a  value 
not  exceeding  $5  per  pound.  When  the 
value  is  shown  as  exceeding  $5  per 
pound  but  not  exceeding  $20  per  pound, 
the  shipment  will  be  subject  to  an 
additional  charge  of  $100.  When  a 
shipment  is  subject  to  a  value  exceeding 
$20  per  pound,  these  tariff  rates  will  not 
apply. 

ADDRESSES:  Anyone  seeking  copies  of 
this  application  should  contact  the  party 
listed  below,  who  represents  Clipper 
Exxpress:  Mr.  Owen  B.  Katzman,  Vorys, 
Sater,  Seymour  and  Pease,  Suite  1111, 
1828  L  Street  N.W.,  Washington,  D.C. 
20036,Tel.  (202)  822-8200. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Max  Pieper,  Bureau  of  Traffic, 
Interstate  Commerce  Conunission, 
Washington,  D.C.  20423,  Tel.  (202)  275- 
0781. 

SUPPLEMENTARY  INFORMATION:  Relief  is 
sought  from  49  U.S.C.  10730. 

Agatha  L  Mergenvich, 

Secretary. 

[FR  Doc.  82-13365  FUed  5-17-82: 8:45  am] 
■ILUNO  COOC  703S-01-M 
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(Ex  Part*  Na  M7  (Siib-128)] 

Chicago  and  North  Western 
Transportation  Co.  ExtmpVon  for 
Contract  Tariff  ICC-CNW-01 18 

AQCNCv:  Interstate  Commerce 

Commission. 

ACTWn:  Notice  of  provisional 

exemption. 

•UMMARV:  Petitioner  is  granted  a 
provisional  exemption  under  49  U.S.C 
10505  from  the  notice  requirements  of  49 
U.S.C  10713(e).  The  contract  tariff  may 
become  effective  on  one  day's  notice. 
This  exemption  may  be  revoked  if    * 
protests  are  filed  within  15  days  of 
publication  in  the  Federal  Register. 
RMI  FURTHER  INFORMATION  CONTACT: 
Douglas  Galloway,  (202)  275-727& 
8UPn£M0rrARv  information:  The 
Chicago  and  North  Western 
Transportation  Company  (CNW)  filed  a 
petition  on  March  26, 1982,  seeking  an 
exemption  under  49  U.S.C.  10505  from 
the  statutory  notice  provisions  of  49 
U.S.C.  10713(e).  Petitioner  requests  that 
we  permit  contract  tariff  ICC-CNW- 
0118  to  become  effective  on  one  day's 
notice. 

The  tariff  issued  on  April  20, 1982  and 
scheduled  to  become  effective  on 
statutory  notice  on  May  25, 1982.  It 
provides  for  the  transportation  of 
industrial  sand  at  reduced  rates. 

Under  49  U.S.C.  10713(e),  contracts 
must  be  filed  on  not  less  than  30  days' 
notice.  There  is  no  provision  for  waiving 
this  requirement  Cf.  former  section 
-  10762(d)(1).  However,  the  Commission 
has  granted  relief  under  our  section 
10505  exemption  authority  in 
exceptional  situations. 

The  petition  shall  be  granted.  Due  to  a 
longer  than  anticipated  negotiation 
period,  an  advance  effective  date  is 
necessary  to  fulfil  the  total  delivered 
tonnage  package.  Until  the 
transportation  portion  of  the  dated 
package  is  effective,  the  contracting 
shipper  will  suffer  economic  harm  not 
anticipated.  We  find  this  to  be  the  type 
of  circumstances  which  warrants  a 
provisional  exemption. 

Petitioner's  contract  tariff  ICC-CMW- 
0118  may  become  effective  on  one  day's 
notice.  We  will  apply  the  following 
conditions  which  have  been  imposed  in 
similar  exemption  proceedings: 

Although  tlie  Commission  permits  the 
amended  contract  to  t>ecome  effective  on  one 
day's  notice,  tliis  fact  neither  shall  be 
construed  to  mean  that  this  is  a  Commission 
approved  contract  for  purposes  of  40  U.S.C. 
10713(g)  nor  shall  it  serve  tc  deprive  the 
Commission  of  jurisdiction  to  institute  a 
proceeding  on  its  own  initiative  or  on 
complaint,  or  review  tliis  contract  and  to 
disapprove  it 


Subject  to  compliance  with  these 
conditions,  under  49  U.S.C.  10505(a]  we 
find  that  the  30  day  notice  requirement 
in  these  instances  is  not  necessary  to 
carry  out  the  transportation  policy  of  40 
U.S.C  10101a  and  is  not  needed  to 
protect  shippers  from  abuse  of  market 
power.  Further,  we  will  consider 
revoking  this  exemption  under  49  U.S.C 
10505(c)  if  protests  are  filed  within  15 
days  of  publication  in  the  Federal 
Register. 

"Ilus  action  will  not  significandy  affect 
the  quality  of  the  human  enviromnent  or 
conservation  of  energy  resources. 

(49  U.S.C  10605) 

Dated:  Majr  11. 1962. 

By  the  Commission.  Division  2, 
Commissioners  Cresham.  Gilliam,  and 
Taylor.  Commissioner  Gresham  did  not 
participate. 

Agatha  L.  Mocgaoovidt 

Secreteuy. 

(FR  Doc  SZ-t3MS  PUed  S-17-«£  »M  am] 
■•JJNO  COOe  7D3S-01-H 


(Ex  Parte  Na  387  (Sub-129)] 

SeatxMrd  Coast  Line  Railroad 
Company.  Exemption  for  Contract 
Tariff  ICC-SCL-C-0024 

agency:  Interstate  Commerce 

Commission. 

action:  Notice  of  provisional 

exemption. 

summary:  Petitioner  is  granted  a 
provisional  exemption  under  49  U.S.C 
10505  from  the  notice  requirements  of  49 
U.S.C  10713(e).  The  contract  tariff  to  be 
filed  may  become  effective  on  one  day's 
notice.  "This  exemption  may  be  revoked 
if  protests  are  filed  within  15  days  of 
publication  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Galloway,  (202)  275-727a 
SUPPLEMENTARY  INFORMATION: 

Seaboard  Coast  Line  Railroad  Company 
(SCL)  filed  a  petition  on  April  26, 1962. 
seeking  an  exemption  under  49  U.S.C 
10505  from  the  statutory  notice 
provisions  of  49  U.S.C.  10713(e). 
Petitioner  requests  that  we  permit 
contract  tariff  ICC-SCLrC-0024  to 
become  effective  on  one  day's  notice. 
The  tariff  provides  for  the  transportation 
of  nitrogen  fertilizer  solution. 

Under  49  U.S.C.  10713(e).  contracts 
must  be  filed  on  not  less  than  30  day's 
notice.  TTiere  is  no  provision  for  waiving 
this  requirement  Cf.  former  section 
10762(d)(1).  However,  the  Commission 
has  granted  relief  under  our  section 
10505  exemption  authority  in 
exceptional  situations.  Advancement  of 
the  effective  date  would  permit  shipper 
to  meet  greater  than  anticipated  demand 


for  its  product  and  avoid  diversion  of 
carrier's  traffic  to  other  modes.  We  find 
this  to  be  the  type  of  exceptional 
circumstance  which  warrants  a 
provisional  exemption. 

Petitioner's  contract  ICC-SCL-C-0024 
may  become  effective  on  one  day's 
notice.  We  will  apply  the  following 
conditions  which  have  been  imp>osed  in 
similar  exen^tion  proceedings: 

Altliougfa  the  Commission  permits  die 
contract  to  become  effective  on  one  day's 
notice,  tliis  fact  neither  shall  be  construed  to 
mean  that  tliis  is  a  Commission  approved 
contract  for  purposes  of  49  U.S.C  10713(g) 
nor  shall  it  serve  to  deprive  the  Commission 
of  justification  to  institute  a  proceeding  on  its 
own  initiative  or  on  complaint  to  review  tliis 
contract  and  to  disapprove  it 

Subject  to  compliance  with  these 
conditions,  under  49  U.S.C  10505(a)  we 
find  that  the  30  days  notice  requirement 
in  these  instances  is  not  necessary  to 
carry  out  the  transportation  policy  of  49 
U.S.C  10101a  and  is  not  needed  to 
protect  shippers  from  abuse  of  market 
power.  Further,  we  will  consider 
revoking  this  exemption  under  49  U.S.G 
10505(c)  if  protests  are  filed  within  15 
days  of  publication  in  the  Federal 
Register. 

This  action  will  not  significandy  affect 
the  quality  of  the  human  environment  or 
conservation  of  engery  resources. 

(49  U.S.C  10605) 

Dated:  May  It  1982. 

By  the  Commission.  Division  1, 
Commissioners  Sterrett  Gilliam,  and  Andre. 
Agadu  L  Mefgenovidi, 
Secretary. 

(FR  Doc  81-U9a7  FOad  »-17-se  ft«  ■■] 
BHUNQ  COOC  7«W-ei-« 


[Ex  Parte  Na  387  (Sub-132)] 

Western  Pacific  Exemption  for 
Contract  Tariff  ICC  WP-C-O019 

AGENCY:  Interstate  Commerce 

Commision. 

ACTKMC  Notice  of  provisional 

exemption. 

SUMMARY:  Petitioner  is  granted  a 
provisional  exemption  under  49  U.S.C 
10505  from  the  notice  requirements  of  49 
U.S.C.  10713(e).  The  contract  tariff  to  be 
filed  may  become  effective  on  one  day's 
notice.  "This  exemption  may  be  revoked 
if  protests  are  filed  within  15  days  of 
publication  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
lohn  J.  Sado,  (202)  275-7277. 
SUPPLEMENTARY  INFORMATION:  The 

Western  Pacific  Railroad  Company 
(WP)  filed  a  petition  on  May  3. 1962. 
seeking  an  exemption  under  40  U.S.C 
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10505  from  the  statutory  notice 
provisions  of  49  U.S.C.  10713(e).  It 
requests  that  we  permit  its  contract 
ICC-WP-C-0019  filed  on  April  29. 1982 
to  become  efTective  on  one  day's  notice. 
The  contract  involves  the  movement  of 
copper  and  copper  products.  The 
shipper  filed  a  letter  in  support  of  the 
petition. 

Under  49  U.S.C.  10713(e),  contracts 
must  be  filed  on  not  less  than  30  days' 
notice.  There  is  no  provision  for  waiving 
this  requirement.  However,  the 
Conmiission  has  granted  relief  under  our 
section  10505  exemption  authority  in 
exceptional  situations. 

The  petition  shall  be  granted.  The 
shipper  is  in  a  weak  financial  posture 
created  by  a  downturn  in  the  copper 
market  and  denial  of  an  exemption 
would  cause  a  slowdown  of  production 
at  its  Nevada  facility.  Moreover,  any 
curtailment  of  shipments  from  the 
shipper  would  adversely  affect  the 
carrier  equipment  utilization.  We  find 
this  to  be  the  type  of  exceptional 
circumstance  which  warrants  a 
provisional  exemption. 

Petitioner's  contract  ICC-WP-C-0019 
may  become  effective  on  one  day's 
notice.  We  will  apply  the  following 
conditions  which  have  been  imposed  in 
similar  exemption  proceedings: 

If  the  Conunission  permits  the  contract  to 
become  effective  on  one  day's  notice,  this 
fact  neither  shall  be  construed  to  mean  that 
this  is  a  Commission  approved  contract  for 
purposes  of  49  U.S.C  10713(g]  nor  shall  it 
serve  to  deprive  the  Commission  of 
juriscUction  to  institute  a  proceeding  on  its 
own  initiative  or  on  complaint,  to  review  dds 
contract  and  to  disapprove  it 

Subject  to  compliance  with  these 
conditions,  under  49  U.S.C.  10505(a)  we 
find  that  the  30-day  notice  requirement 
in  this  instance  is  not  necessary  to  carry 
out  the  transportation  policy  of  49  U.S.C. 
10101(a)  and  is  not  needed  to  protect 
shippers  from  abuse  of  market  power. 
Further,  we  will  consider  revoking  this 
exemption  under  49  U.S.C.  10505(c)  if 
protests  are  filed  within  15  days  of 
publication  in  the  Federal  Register. 

This  action  will  not  significantiy  affect 
either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

(49  U.S.C.  10505) 

Dated:  May  11, 1982. 

By  the  Commission,  Division  2, 
Commissioners  Gresfaam.  Gilliam,  and 
Taylor.  Commissioner  Gresham  did  not 
participate. 

Agatha  L.  Margoiovich, 
Secretary. 

(FR  Doc  8S-133aS  nkd  S-17-aZ:  at4(  tM) 
MLUNQ  COOK  Ttm  m  II 


DEPARTMENT  OF  JUSTICE 

National  Instituta  of  Justica  - 

Tha  Order-Malntenanca  Function  of 
Police  Departments;  Notice  of 
SoHdtation 

The  National  Institute  of  Justice  plans 
to  initiate  a  program  to  stimulate 
examination  of  the  order-maintenance 
function  of  police  in  the  belief  that  this 
information  can  improve  overall  police 
department  performance.  As  a  means  of 
improving  our  imderstajiding  of  the 
order-maintenance  function,  the 
National  Institute  of  Justice  intends  to 
support  a  multi-year  program  involving 
field  experiments  that  will  measure  the 
effect  of  police  order-maintenance 
activities  on  crime,  law  enforcement, 
and  police  service  delivery.  The 
solicitation  request  proposals  that  will 
assist  in  identifying  an  intermediary 
organization  that,  in  turn,  will  act 
cooperatively  with  the  National  Institute 
in  identifying  and  assisting  interested 
and  capable  police  departments  in 
developing  projects  intended  for 
implementation  within  their  own 
communities  and  designed  for  careful 
measurement  of  effect. 

The  solicitation,  entitled  "The  Order- 
Maintenance  Function  of  Police 
Departments",  asks  for  the  submission 
of  preliminary  proposals  rather  than 
concept  papers.  The  selection  of  the 
recipient  of  the  award  will  be 
determined  by  a  peer  review  panel 
process  in  accordance  with  the  criteria 
set  forth  in  the  solicitation.  In  order  to 
be  considered,  all  papers  must  be 
postmarked  no  later  than  July  23, 1982. 
One  award,  not  to  exceed  $350,000,  will 
be  made.  The  time  period  for  the  project 
should  be  between  18-24  months.  To 
maximize  competition  for  this  award, 
both  profit-making  and  non-profit 
organizations  are  eligible. 

Copies  of  the  solicitation  may  be 
obtained  by  sending  a  mailing  label  to: 
Solicitation  Request,  "The  Order- 
Maintenance  Function  of  Police 
Departments",  National  Criminal  Justice 
Reference  Service,  Box  flOOO,  Rockville, 
Maryland  20850. 

Further  information  regarding  the 
solicitation  can  be  obtained  by 
contacting  William  E.  Saulsbury,  Office 
of  Research  Programs,  National  Institute 
of  Justice,  633  Indiana  Avenue,  NW., 
Washington.  D.C.  20531  (202/724-2953). 

Dated:  May  11. 1982. 
Approved: 

James  L  Undarwood, 

Acting  Director,  National  Institute  ofjuatioe. 

[FR  Doc.  82-13393  FIM  S-17-<2:  8:48  im] 
MUJNQ  COM  4410-1MI 


Evaluation  of  Victim  Asslstanca 
Service  Delivery  Programs;  Notice  of 
Solicitation 

The  National  Institute  of  Justice 
aimounces  a  competitive  research 
cooperative  agreement  program  to 
evaluate  victim  assistance  service 
dehvery  programs.  The  purpose  of  this 
evfduation  award  is  to  evaluate  the 
relative  effectiveness  of  crisis 
intervention  components. 

The  solicitation  asks  for  the 
submission  of  full  final  proposals.  In 
order  to  be  considered,  all  papers  must 
be  submitted  no  later  than  June  18. 1982. 
This  cooperative  agreement  is  plaimed 
for  award  in  September.  1982  with 
funding  support  not  to  exceed  $300,000 
for  18  months.  To  maximize  competition 
for  the  award,  both  profit-making  and 
non-profit  organizations  are  eligible  to 
apply;  however,  a  fee  will  not  be  paid. 

Further  information  and  copies  of  the 
solicitation  can  be  obtained  by 
contacting  Jan  Hulla  at  the  Office  of 
Program  Evaluation.  NIJ,  633  Indiana 
Avenue,  NW..  Washington.  D.C  20531, 
or  phone  202/724-2953. 

Dated:  May  11, 1982. 
JanMs  L.  Underwood, 

Acting  Director,  National  Institute  of  Justice. 

|FR  Doc  SZ-1S394  Filed  B-17-82: 8:46  am] 
MLUNO  CODE  4410-1S-li 


DEPARTMENT  OF  LABOR 
Employment  and  Training 


Determinations  Regarding  EllgMnty 
To  Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C  2273)  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  adjustment 
assistance  issued  during  the  period  May 
3, 1982-May  7, 1982. 

In  order  for  an  afflrmatiave 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222  of  the  Act  must  be  met 

(1)  That  a  significant  number  or 
proportion  of  tiie  workers  in  the 
workers'  firm,  or  an  apppropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
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appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  die 
absolute  decline  in  sales  or  production. 

Negative  Detenninatioiis 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  woricer 
separations  at  the  firm. 

TA-W-12.306;  Schreck  Industries,  Inc. 

Strongsville,  OH 
TA-W-12,4a7;  United  Technologies 
Corp.,  Automotive  Group, 
Components  Div.,  Metal  &■  Plastic 
Products  Section,  Morganton,  NC 
TA-W-12.420;  Tonia  Fashions,  Inc., 

Weehawken,  NJ 
TA-W-12,230;  LearSiegler,  Inc..  Bogen 

Div.,  Paramus,  NJ 
TA-W-12,138;  Lapeer  Metal  Products 

Co.,  Lapeer,  MI 
TA-W-11,978;  Blue  Ridge  Shoe  Co., 

Aulander,  NC 
TA-W-12.057: 3M  Co.,  Chattanooga,  TN 
TA-W-12,564;  Carole  Curtis,  Inc..  New 

York.  NY 
TA-W- 12,284;  Electro-Voice,  Inc., 

Sevierville,  TN 
TA-W-12.490:  Allen-Bradley  Co., 

Electronic  Div.,  Milwaukee,  WI 
TA-W-n.927:  Allen  Manufacturing  Co.. 

Bloom  field.  CT 
TA-W-11,769;  Westinghouse  Electric 
Corp,,  Large  Power  Transformer 
Div.,  Muncie,  IN 
TA-W-12,493:  Angela  Manufacturing 

Co.,  Inc.,  Windber.  PA 
TA-W-12J37;  Winer  Industries,  Inc..   y 

Peterson,  NJ 
TA-W-12,344:  Rondalco  Industries,  Inc., 

New  York.  NY 
TA-W-1 1,688;  Marion  Power  Shovel, 

Marion,  OH 
TA-W-1  J  J55:  Freddi-Gail.  Inc., 
Hoboken.  NJ 
In  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  Increased  imports  did 
not  contribute  importantly  to  workers 
separations  at  the  firm. 
TA-W-11,848;  Seal-O-Matic  Corp., 

Newark.  NJ 
TA-W-11,709;  General  Electric  Co.. 
Cleveland  Equipment  Plant, 
Cleveland.  OH 
TA-W-11,682:  Christopher  Dyeing  S- 
Finishing  Co..  Inc..  Peterson.  NJ 
TA-W-ll9i2:  Viner  Brothers.  Inc., 

Bangor,  ME 
TA-W-1 1.943:  Viner  Brothers.  Inc.. 

Belfast,  ME 
TA-W-11,944:  Viner  Brothers  Ina, 

Presque  Isle,  ME 
TA-W-11,613:  Surgical  Sponge  Div., 
Humboldt  Products  Corp., 
Columbus.  MS 


TA-W-11.626;  Surgical  Sponge  Div., 
Ultratek  Disposables  Co., 
Columbus,  MS 
In  the  following  case  the  investigation 
revealed  that  criterion  (3)  had  not  met 
the  reason  specified. 
TA-W-12,065;  Swiss  Time  Impertra 
Corp.,  New  York.  NY 
The  woricers  did  not  produce  an 
article  within  die  meaning  of  the  Trade 
Act  of  1974. 

TA-W-ll,9aO:  Lawrence  Maid 
Footwear.  Inc..  Lawrence,  MA 
The  investigation  revealed  that 
criterion  (2)  has  not  been  met  Sales  or 
production,  or  both,  did  not  decrease  as 
required  for  certificatioa. 

Afiirmafive  Determinations 

TA-W-12,084;  Carroll  Shoe  Co.. 
SummersviQe,  W.  VA. 

A  certiHcation  was  issued  in  response 
to  a  petition  received  on  January  12, 
1981  covering  all  workers  separated  on 
or  after  January  1, 1981. 
TA-W-12J260;  Milwaukee  Glove  Co, 
Marinette,  WI. 

A  certification  was  issued  in  response 
to  a  petition  received  on  February  6, 
1981  covering  all  workers  separated  on 
or  after  January  20, 1980. 
TA-W-12.203;  Microdot  Manufacturing, 
Inc.,  Detroit  Diamond  Div., 
Wyandotte,  MI 

A  certification  was  issued  in  response 
to  a  petition  received  on  January  28, 
1981  covering  all  workers  separated  on 
or  after  January  26, 1980. 
TA-W-12,897;  Microdot  Manufacturing, 
Inc.,  Everiock,  TN  and  Portland,  TN 

A  certification  was  issued  in  response 
to  a  petition  received  on  May  12, 1981 
covering  all  workers  separated  on  or 
after  May  8, 198a 

TA-W-12,590;  Spraguc  Electric  Co.. 
Grafton,  WI. 

A  certification  was  issued  in  response 
to  a  petition  received  on  April  2, 1981 
covering  all  workers  separated  on  or 
after  March  30, 1980  and  before 
September  18, 1981. 
TA-W-1 2,494;  Bobbie  Brooks  Corp., 
Bobbie  Brooks  Div.,  Cleveland 
Cutting  Center,  Cleveland.  OR 

A  certification  was  issued  in  response 
to  a  petition  received  on  March  16, 1981 
covering  all  workers  separated  on  or 
after  March  12, 1980  and  before  January 
17, 1981. 

TA-W-ll.a91;  L  S.  Sutton  &  Sons,  Int. 
Newark,  N.J. 

A  certification  was  issued  in  response 
to  a  petition  received  on  December  8, 
1980  covering  aM  wxaken  separated  on 
or  after  December  1, 1979  and  before 
January  9, 1982. 


TA-W-12«3;  Nandy  Kirfts,  Inc. 
Greenvale,  NY. 

All  workers  who  became  totally  or 
partially  separated  on  or  after  December 
30, 1979  and  before  Mardi  31, 1981  are 
certified  eligible  to  apply  for  adjustment 
assistance. 

TA-W-12.063A;  Nandy  Knits,  Inc.,  New 
Yoric  N.Y. 

An  workers  who  became  totally  or 
partially  separated  on  or  after  December 
30, 1979  and  before  March  31, 1981  are 
certified  eligible  to  apply  for  adiustment 
assistance. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  May  3, 1982- 
May  7, 1982.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  10,332,  US. 
Department  of  Labor,  801  D  Sti«et  NW, 
Washington,  D.C  20213  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  May  11. 1882. 

Marvin  M.  Fooka, 

Director,  Offkx  of  Trade  Adfustment 
Assistance. 

[FR  Doc  82-13433  Piled  y-17-R  MS  ami 
BUJJNG  OQOE  4B«-a»-a 


Office  Of  Inspector  General 

Report  on  Computer  MatcMng  Project 
Involving  Benefldarim  of  Office  of 
Worker^  Compenealion  Programs 

The  Office  of  the  Inspector  General 
(OIG),  pursuant  to  its  Authority  Under 
Pub.  L  95-452  (Inspector  General  Act  of 
1978]  has  initiated  a  program  of 
computer  matching. 

Description  of  Matches 

One  of  the  responsibilities  of  the 
Inspector  General  under  the  Act  is  to 
prevent  and  detect  fraod  and  abuse  in 
the  programs  and  operations  of  the 
Department  of  Labor  while  keeping  the 
Congress  fully  and  currentiy  informed 
about  problems  and  deficiencies  relating 
to  the  administration  at  such  programs 
and  operations  and  the  need  for  and 
progress  of  corrective  actions.  Computer 
matching  is  the  most  efficient  and  also 
the  least  intrusive  means  of  determining 
the  propriety  of  program  claimants 
receiving  benefits. 

The  Office  of  Worlcers'  Compensation 
Programs  (OWCP)  of  the  Department  of 
Labor  administers  the  Federal 
Employees'  Compensation  (FECA)  and 
Coal  Mine  Workers'  Compensatimi 
(Black  Long)  Ptagrams.  The  FECA  and 
Black  Lung  Programs  provide  monthly 
compensatioB  pajniMnts  phis  laedical 
benefits  to  disabled  workers.  This 
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matching  effort  will  compare  the  records 
of  FECA  and  Black  Lung  claimants  to 
records  of  benenciaries  of  organizations 
and  programs  outside  of  DOL  The 
organizations  and  programs  involved  in 
the  match  with  the  DOL  programs  are: 
(1)  Office  of  Personnel  Management's 
Central  Personnel  Data  File  of  active 
Federal  employees  and  Federal  Annuity 
Payroll  File  of  retirees  and  survivors,  (2) 
Tennessee  Valley  Authority's  Current 
Employee  File  and  Retirement  System 
Retiree  Payroll,  (3)  Veterans 
Administration's  Compensation  and 
Pension  Programs,  (4)  Social  Security 
Administration's  Supplemental  Security 
Income  and  Medicare  Programs,  (5) 
Health  Programs  of  the  United  Mine 
Workers  of  America  Health  and 
Retirement  Fimds,  (6)  Department  of 
Defense's  Civilian  Health  and  Medical 
Programs  for  the  Uniformed  Services,  (7) 
OfHce  of  Inspector  General,  Department 
of  Agriculture  (OIG/USDA)  records 
which  are  the  result  of  the  match  of 
District  of  Columbia  Food  Stamp 
participants  with  income  source  records. 

Although  scheduled  as  a  one-time 
match,  reconmiendations  for  continuing 
and/or  periodic  matching,  based  on  the 
results  of  this  match  may  be  made  to 
source  agencies. 


Procedures  of  the  Matching  Program 

Step  1.  Acquisition  of  Data  Files 

OWCP  will  provide  OIG/DOL  the 
following  files  through  March  1982:  (1) 
Black  Lung  (Medical)  Provider  File,  (2) 
Black  Lung  Benefit  (Compensation) 
Payments,  (3)  FECA  Case  Management 
File,  (4)  and  the  FECA  Automated 
Compensation  Payments  System.  In 
addition.  OWCP  will  provide  Black  Lang 
and  FECA  records  of  medical  bill 
payments  made  during  the  period 
October  1, 1978  through  March  1082. 

0PM,  VA,  TV  A,  SSA,  UMW.  DOD, 
and  OIG/USDA  will  provide  records  of 
program  beneficiaries  to  OIG/DOL 

Step  2.  Computer  Processing 

The  OIG/DOL  will  prepare,  on 
magnetic  tape,  extracts  from  OWCP 
Bles.  selecting  only  those  data  elements 
which  are  relevant  to  the  actual  match 
process  or  to  the  determination  of  the 
propriety  of  the  payments. 
Compensation  match  will  be  conducted 
using  software  developed  by  the 
General  Accounting  Office  (GAO)  for 
the  conduct  of  matching  programs.  GAO 
has  provided  software  for  the 
mechanical  match,  but  will  not  be 
involved  in  any  other  way.  Medical 
match  procedures  will  be  designed, 
developed  and  processed  by  the  OIG/ 
DOL 


Step  3.  Analysis  of  the  Results 

An  initial  manual  review  of  the  output 
data  will  be  conducted  to  determine  its 
significance.  If  required,  additional 
computer  processing  will  be  performed 
to  futher  refine  the  data.  The  data  will 
be  evaluated  to  determine  the 
appropriate  verification  procedures. 
Follow-up  procedures  will  be 
determined  by  the  nature  of  the  findings. 
Investigation(8)  may  be  conducted  as 
part  of  the  verification  process  or  to 
develop  criminal  cases. 

Consideration  of  the  costs  and 
benefits  of  additional  actions  will  be  a 
part  of  a  continual  evaluation  process. 
Follow-up  will  be  the  responsibility  of 
OIG/DOL  except  that  OIG/USDA  will 
be  responsible  for  follow-up  of  the  Food 
Stam  match.  Assistance  from  other 
agencies  may  be  required  in  the  review 
of  case  files. 

Description  of  Records  to  be  Matched 

The  Office  of  Workers'  Compensation 
Programs  (OWCP)  files  as  published  in 
the  Federal  Register  are: 

DOL/ESA-6,  Black  Lung  Benefit  Claim 

File,  42  FR 187,  pg.  49658  on 

September  27, 1977; 
DOL/ESA-7,  Black  Lung  Benefit 

Payments  File,  46  FR  30  pg.  12356  on 

February  13, 1981; 
DOL/ESA-8,  Black  Lung  Claimant 

Information  File,  46  FR  30,  pg.  12357 

on  February  13, 1981; 
DOL/ESA-g,  Black  Lung  Medical 

Treatment  Records  File,  42  FR  187 

pg.  49659  on  September  27, 1977; 
DOL/ESA-11,  Black  Lung  Service 

Payments  File.  46  FR  30,  pg.  12357 

on  February  13. 1981; 
DOL/ESA-13,  Federal  Employees* 

Compensation  Act  File,  46  FR  30  pg. 

12357-12318  on  February  13. 1981; 

OWCP  records  are  obtained  by  OIG/ 
DOL  under  authority  of  the  provision  of 
the  Privacy  Act  specified  in  Title  5,  U.S. 
Code,  Section  552a  (b)  (1). 

Office  of  Personnel  Management  Files 

OPM/GOVT-1,  General  Personnel 
Records  system.  45  FR  229,  pg. 
78415-78419  on  November  25, 1960. 

OPM/Central-1,  Civil  Service 

Retirement  and  Insurance  Records 
45  FR  229.  pg,  78398-78397  on 
November  25, 1980. 

Tennessee  Valley  Authority  Files 

TVA  2-Per8onnel  Files,  46  FR  249  pg. 

62993-62994  on  December  29. 1981 
TVA  26-Retirement  Systems  Records,  46 

FR  249  pg.  62993-62994  on 

December  29, 1981 


Veterans  Administration  File 

VA  Compensation.  Pension,  Education 
and  Rehabilitation  System  42  FR 
187  on  September  27, 1977,  amended 
in  47  FR  364  on  January  5, 1982. 

Department  of  Health  and  Human 
Service,  Social  Security  Administration 
File. 

Supplemental  Security  Income  Records, 
HHS,  SSA.  OURV.  47  FR  5,  pg. 
1(»2-1034  on  January  8, 1982. 

Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  Files. 

System  Notice  09-70-0501.  Carrier 
Medicare  Claims  Records,  HHS, 
HCFA,  BPO,  46  FR  138.  July  20. 1981. 
pg.  37332-37333; 

System  Notice  09-70-0502.  Health 
Insurance  Master  Record,  HHS. 
HCFA,  BPO,  46  FR  138,  July  20, 1981. 
pg.  37333-37335; 

System  Notice  09-70-0530,  Litermediary 
Medicare  Claims  Records,  HHS, 
HCFA.  BPO.  46  FR  138,  July  20. 1981. 
pg.  37335-37336; 

The  United  Mine  Workers  of  America 
Health  and  Retirement  Funds  will 
provided  provide  data  on  medical 
program  beneficiaries. 

Department  of  Defense  File 

DOCHA-07.  Medical  Clabn  History 
files,  46  FR  114,  pg.  31317-31318  on 
June  15. 1981. 

Department  of  Agriculture,  Office  of 
Inspector  General  File 

USDA/OIG.  Audit  Information  System. 
44  FR  18,  pg.  1174  on  January  25, 
1979. 

Starting  and  Ending  Dates  of  the  Project 

The  first  match  should  begin 
approximately  in  late  May  and  the  final 
match  during  June  1982.  Follow-up 
procedures  may  extend  through  the  end 
of  calendar  year  1982. 

Privacy  Protection  and  Data  Security 

The  personal  privacy  of  individuals 
identified  on  tapes  is  protected  by  strict 
compliance  with  the  Privacy  Act  (Public 
Law  93-579)  and  OMB  Circular  A-108. 
Information  from  matching  programs  is 
used  ony  for  official  purposes  and  "raw 
hits"  are  not  released  to  the  press  or  to 
the  public. 

All  automated  data  sets  will  be 
password  protected,  and  only  those  who 
need  to  know  will  be  given  access  to  the 
data  sets  or  the  passwords.  All  paper 
listings  of  data  will  be  stored  in  a  room 
which  will  be  locked  when  not  occupied. 
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Disposal  of  Records 

Source  records  do  not  become  part  of 
the  OIG/DOL's  system  of  records  and 
will  be  returned  to  the  program  and/or 
destroyed  within  6  months  after  the 
completion  of  the  match.  Output  records 
become  a  part  of  OIG/DOL's  system  of 
records  and  will  be  disposed  of  in 
accord£mce  with  records  disposition 
authority  approved  by  the  Archivist  of 
the  United  States. 

Signed  at  Washington,  D.Q  on  tlie  12th  day 
of  May  W82. 

RobartE.MagM 

Deputy  Inspector  General. 

[FK  Doc  8e-U«&2  FiUd  S-17-e2:  M6  ao] 
8IUJNQC00E  4510-21-a 


Mine  Safety  and  Heatth  AdmMatration 
[Docket  Na  M-«1-2Se-C] 

CF&i  Steel  Corp^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

CF&I  Steel  Corporation.  P.O.  Box  316. 
Pueblo,  Colorado  81002  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.1714-2(e)(3)  (Self-rescue  devices; 
use  and  location)  to  its  Bokoshe  Mine 
located  in  LeFlore  County,  Oklahoma. 
The  petitirai  i«  filed  under  Sectioa  101(c] 
of  the  Federal  Mine  Safety  and  Health 
Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  self-contained  self- 
rescuers  (SCSRs)  be  stored  within  25 
feet  of  miners  or  carried  by  the  miners 
on  all  mantrips  into  and  out  of  the  mine. 

2.  Because  of  the  weight  and  bulk  of 
the  SCSRs.  petitioner  states  that 
carrying  the  SCSRs.  woidd  be  awkward 
and  could  cause  an  accident  during 


conveyor  belt  mantrips  at  the  mine. 
Also,  vibration  on  the  belt  could  be 
detrimental  to  the  SCSRs. 

3.  As  an  alternative  method,  petitioner 
proposes  to  store  the  SCSRs  at  1400  foot 
intervals  along  the  belt  conveyor  used 
for  mantrips. 

4.  Petitioner  will  require  that  all 
miners  be  equipped  with  60  minute 
filter-type  self-rescuers  which  they 
would  wear  on  mantrips  into  the  mine 
and  at  all  times  until  returning  to  the 
surface. 

5.  Fot  tiiese  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  "These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variaoces,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
17, 1982.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  May  10, 1982. 

Palncia  W.  Silvey, 

Acting  Director,  Office  of  Standards, 
Regulations  and  Variances. 

[FR  Odc  aZ-1345S  Filed  5-17-82: 8:45  ami 
BILUNfi  CODE  4S1(M3-H 


Summary  of  Decisions  Granting  in 
Wtwle  or  in  Part  Petitions  for 
Modification 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 

ACnON:  Notice  of  affirmative  decisions 
issued  by  the  Administrators  for  Coal 
Mine  Safety  and  Health  and  Metal  and 
Nomnetal  Mine  Safety  and  Health  on 


petitions  for  modification  of  the 
application  of  mandatory  safety 

standards. 

summary:  Under  Section  101(c)  of  the 
Federal  Mine  Safety  and  Heahh  Act  of 
1977,  the  Secretary  of  Labor  may  modify 
.  the  appUcation  of  a  mandatory  safety 
standard  to  a  mine  if  the  Secretary 
determines  either  or  both  of  the 
following:  that  an  alternative  method 
exists  at  the  petitioner's  mine  that  will 
guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 
the  standard,  or  that  the  appUcation  of 
the  standard  to  the  petitioner's  mine  will 
result  in  a  diminution  of  safety  to  the 
affected  miners. 

Summaries  of  petitions  received  by 
the  Secretary  appear  periodically  in  the 
Federal  Register.  Final  decisions  on 
these  petitions  are  based  upon  the 
petitioner's  statement,  comments  and 
information  submitied  by  interested 
persons  and  a  field  investigation  of  die 
conditions  at  the  petitioner's  mine.  The 
Secretary  has  granted  or  partiidly 
granted  the  requests  for  modification 
submitted  by  the  petitioners  listed 
below.  In  some  instances  the  decisions 
are  conditioned  upon  the  petitioner's 
compliance  with  stipulations  stated  in 
the  decision. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  petitions  and  copies  of  the  final 
decisions  are  available  for  examination 
by  the  public  in  the  Office  of  Standards. 
RegidaUons  and  Variances,  Mine  Safety 
and  Health  Administration,  Room  627, 
4015  Wilson  Boulevard.  Arlington. 
Virginia  22203. 

Dated:  May  10. 1982. 

Patrida  W.  SUvey, 

Acting  Director,  C^ce  of  Standards, 
Regulations  and  Variances, 


Affmmatme  Decisions  on  PErmoNS  for  Modification 


DodMit  Nbi 


FR 


Regulation  affected 


Sunvnafy  of  findviga 


M-79-15-M. 


M-aO-77-M..... 


M-aO-«1-M., 


44  FR  43366 |  Jctfins  ManviUs  Sales  Cop.. 

Domtar  Industries,  Inc. 


M  60  ao  M 

M-80-2S-C.. 


M-«1-10.C. 

M-81-121-C.... 


45  FH  S7791 .. 

46FnS3aiO- 

45  Fn  46734.. 

46  FR  170 

46  PR  10479. 

46  FR  28006.. 
46  FR  17929.. 

46  FR  48232.. 


Oomlar  InduMiw,  Inc.. 


Domtar  loduatiiaa.  Inc. 


Oon*m  loduatrias.  tab.. 


Unitad  Stataa  StMl  Co>p. . 


Solar  FualCa. 


Peabody  Coal  Ca. 


Jm  Walter  Resource*,  Inc.. 


30  CFR  55.13^20. 


30  CFR  57.21 -24(t) 

30  CFR  57i1-46 

30CFR57.21-aS. 


30CFRS7.21-aS. 


.  30  CFR  7S.326u. 


30CFR77.taOM|2). 

30  CFR  75.305 


30  CFR  75.1400. 


Petitioners'  prnposai  to  dean  employees  dothng  with  oompressed  air  uang 

specific  safeguards  corwdered  acceptable  altamatlve  meOxxt  o(  oompk- 

ancx.  Granted  with  oondttions. 
AMowing  miners  to  remain  tfidarground  witfi  specified  safety  precautions 

when  the   main   tan  slops  considoiod   arfstiishft  aMamativa  iiiallinl 

Granted  with  conditions. 
Crosscuts  at  intervals  greater  than  100  feet  at  specified    areas  considered 

acceptable  allemaDve  metfiod  o(  compkanca.  Granted  with  corxMons. 
Use  ol  nonpennssible  exploaivaa  or  Uastins  laoaa  and  benches  in  the 

underground  mine,  with  specified  safeguards  and  precautions  corvidsrad 

■ooeptable  alternative  meltxxl  Granted  with  condMons. 
PaWioner's  proposal  to  blasi  without  the  use  c<  itamnsng  materia  In  the 

botaholas  coupled  with  specified  safeguards  and  procedures  considared 

acceptable  alternative  mettiod  Granted  Mth  oondibons. 
Installation  of  second  belt  conveyor  system  m  ntaka  to  tanapon  ninaa  and 

supplies  considered  scceptable  altematrve  mettxids.  Grariled  with  corvS- 

tions. 
Petitionar's  proposal  to  asiabisti  a  ainale  carffcaaaw  pncass  lor  tisitHail 

persons  considered  acceptable  sltemalive  method  Granted  with  oondMona. 
Proposed  installation  ot  an  ar  monrtomg  station  at  ttia  first  SouVi  Saab 

considared  acceptable  alternative  method  of  compliance.  GrarMad  sMi 


Petitionar's  proposal  to  inspect  Had  surface  every  (an  ar  taw  wm 
platlorm  suspended  by  a  persomel  hoot  equ^iped  with  specific  i 
considered  acceptable  alternative  method  of  oomptence.  Granlad  bMi 
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Docket  Na 


M-81-123-C.- 
M-81-133-C.._ 

M-ei-137-C_. 
M-81-13»-C 

M-81-147-C 


M-S1-140-C 46  FR  41234_.. 


FRNo«ce 


46  FR  38167.. 
46  FR  42942- 

46  FR  36612.. 
46  FR  42S41 .. 

46  FR  41233... 


M-81-151-C 

M-61-1S3-C.- 

»-«1-155-C„. 
M-ei-166-C 


M-81-ie6-C 

M-81-170-C 

M-61-178-C 


M-81-179-C 

M-81-186-C 

M-ei-187-C 

l»-ei-186-C 

U-81-1S»«.... 

M-61-1fl©-C 

M-81-2<»-C 


M-81-20S-C.. 


M-ei-210-C.. 


M-ei-216-C 

M-81-219-C 

U-9U2!Sy^ 

lyH1-237-C...._ 


46  FR  41234 ._, 
46  FR  41233  .„ 

46  FR  42943... 
46  FR  42941  „.. 

46  FR  43910.-. 
46  FR  48234  — 

46  FR  48231  „ 

46  FR  49231™ 
46  FR  49232.-. 

46  FR  52446..-. 
46  FR  56074  _. 
46  FR  53810™. 
46  FR  53806 —. 
46  FR  53806..-. 

46  FR  52447.-.. 

46  FR  58384..-.. 

48  FR  62199 

46  FR  58073 

46  FR  58075 

47  FR  5493 


Q.M.  «  W.  Coal  Co.  kic 

Rang*  Fuel  Coipi 

Jonae  a  Lau|^*«  Sleei  Coipi ... 

Jewel  RUge  Coal  Conx 

BecMey  Cod  IMng  Cwnpany .. 

SouHwm  OHo  Coii  Gaipi 

ConaoMaHun  Coal  Company 

Badger  Coal  Oow— ______ 


Regulation  affected 


30CFR75.1S5<bM2)~ 
30  CFR  48.8(8X1). 

30CFR75J05.. 


Ranger  Fuel  Ca - 


Ekay  MMng  Go. . 


CoalCa.. 


Notti  American  Coal  Corpi  .- 


ConaoiMlon  Cbel  Compaiy.. 


Coneoldaton  Coal  Ool- 


cMiOW  MMflQ  COl  « 


Peat)odyCoalOa. 


30  CFR  40.6(a)(1)- 
30  CFR  48.8(a)(1)-. 
30  CFR  49.6(a)(1)-. 


30  CFR  75.305... 


30  CFR  48.6(a)(1)- 


»  CFR  75.1807-- 
30  CFR  49.6(aK1)~ 


30CFR75.1700_ 
30  CFR  49.8(a)(4)... 


30  <3FR  75.311..- 


30  CFR  75.305.. 


D.C  Coal  Company.. 
R.&&R.CoalCa„ 


ConeoHalon  Cod  Oou 


Amha(,al  Coal  Co^ 


UnMed  Stalea  Steel  COtpi. 


Jonaa  «  Uu|^«n  Steal  Corp. . 


BSbCoalQo,ine... 


ConaoWaOon  Coal  Q>.. 


Thackar  Brathers  Mining  Co... 

Q.M.  a  w.  Coal  Co,  ma 


30  CFR  40.6(a)(1)„ 


30  CFR  75.1707.. 


30  CFR  49.8(a)(1)... 

30  C:FR  75.1710. __ 
30CFR7SJ0S- 


30  CFR  75.1710 

30  CFR  75.156(b)(2).. 


Summary  of  llndhga 


30  CFR  49.8(aX1) 

30  CFR  75.1710 

30  CFR  75J01 

30  CFR  75.M1 

30  CFR  75.305 


Operalon  of  aulomalic  hoM  tystem  aa  a  convemional  etoctiic  hoist  wtwn 
"Mctiertcal  or  electical  protjleme  cancel  the  automatic  control  consittered 
acceptable  altemative  metttod  of  compianca.  Granted  with  condWonc. 

Equipping  tie  mine  reecue  ttaUons  with  n  •aW-^xxHained  oxygen  brealNng 
apparalue  and  maintaining  an  agreement  imith  a  luDy  equippad  badojp  tawn 
located  no  mora  ttwn  2  hours  ground  kaval  Ikne  from  tf«e  mine  considered 
acceptable  eltemative  method  of  oompianoa.  Granted  with  condltiona. 

Proposal  to  aetablian  specitled  m  monitonng  (tatkxis  wid  record  results  of 
eKanwiaaione  on  a  dets  board  at  each  k>cation  considered  accaptaUa 
altema8va  metfwd  of  oomplianca.  Granted  with  condltkxia. 

EquHpiig  tie  mine  reecue  station  with  six  aaH-oontained  oxygen  brealhkx) 
apparalua  and  ma^itaining  en  agreement  wHh  a  fully  equippad  badov  lean 
kKated  no  more  than  2  hours  ground  travel  ime  from  tfte  mine  considered 
acceptable  aftemasve  mettwd  of  compliance.  Granted  with  condrtions. 

Equ^iping  »«  mme  reecue  station  with  nine  saN-contained  oxygen  breathing 
apparalua  and  mantaming  an  agreement  with  a  fully  equidfied  becki^  teem 
kicated  no  more  than  2  howa  ground  tavel  Ikne  from  ttie  mine  consktaiad 
acceptable  altemativa  method  of  compkanca.  Qrwited  with  oondHiona. 

Equlppkig  Via  mkie  reecue  statkm  with  six  self-contakied  oxygen  breelhing 
apperaka  and  makitakang  an  acreement  with  a  fully  equipped  backi*)  team 
located  IX)  more  than  2  hours  ground  kavei  tkne  from  the  mme  considered 
aooeptable  aftemakva  melfwd  of  compkanca.  Granted  «»ilh  corxktiona. 

Propoaal  to  eatabksh  specified  air  moniksnng  stakona  and  record  resulls  of 
SKamkikiattona  on  a  data  board  at  each  kxainn  oonsMared  acceptable 
aKemaMre  mekwd  of  compkanca.  Granted  with  oondWona. 

Equlppkig  ttta  mkie  reecue  station  with  ski  saM^ontakiad  oxygen  bieatt*ig 
apparatus  and  makitakkng  an  agreement  with  a  Kiky  equipped  backi^  tewn 
kicated  no  mora  tian  2  hours  ground  kavel  kma  Irom  tfie  mine  consktered 
•cceptaWa  altamativa  method  of  compkenca.  Granted  with  corxHtKina. 

Pellkoner's  propoeed  form  to  be  used  in  leu  of  form  leqiirBd  by  the  standwd 
conaUared  acceptabla  altamakve  method.  Granted  with  conMons. 

E(M>(>kig  tia  mkie  rsecua  atatkma  with  ste  salf^cont^ned  oxygen  breathk^) 
appardua  wkh  a  kiky  equipped  becfcup  teem  kxatad  no  mora  ttian  2  horn 
(round  kavel  kme  kom  the  mkie  conskJered  aooeptabia  altemativa  method 
compkence.  Granted  with  condMkma. 

Propoeed  plan  to  pkjg  and  mkie  through  abandoned  ol  and  gas  walk 
consktered  acceptable  allamakva  methods  to  leavkig  cod  banters  wouid 
the  wens.  Granted  with  oonditione. 

Makitaktkig  an  agreement  with  National  Mkie  Sarvica  Convaiy  to  ref«  wid 
rediarge  al  emergency  oxygen  equk)n||Bnt  whk*  ia  compatkile  with  pek- 
loners  aiMpmant  and  kicatad  withki  one  ho«»  gnxjnd  kavel  kme  Irom  kte 
mkie  oonaktered  acceptable  altemekva  method,  (jranled  with  conditnna. 

EatafaMkng  seven  ak  ctiackpo»its  at  designated  kicakons  to  take  weeMy 
methane  readkigs  consktered  acceptable  altemalNe  to  rehabiktation  of 
deteiiuiataU  antnea.  Granted  with  condltiona. 

Proposal  to  estabksfi  and  makilaki  specified  sk  monitonng  slaltona  oonaU- 
ered  accaptpable  altemative  method.  Granted  with  oorKkkona. 

Eqikppkig  the  mkie  reacuuoa  staOona  wWi  ski  self-oontakiad  oxygen  breathkig 
apparaka  and  makitakvig  agreements  wWi  faly  equipped  backi*  teama 
tocaled  wkhki  2  hours  ground  kavel  kme  kom  the  mkiea  consktered 
acceptable  attemakve  method.  Granted  with  condMona. 

kiatakakon  of  cabs  or  canopiee  on  shuttle  cars  and  roof  boMng  macbkies  ki 
specified  kw  mnng  heights  wouM  reeuN  ki  a  dktknuUuii  of  kafety.  QrwMad 
ki  part  witti  oondMona. 

Proposed  akflow  raductton  ki  paMtoner's  mkie  whk^h  woukJ  mantan  a  ade 
knd  haalthfut  akiiuaplieie  consktered  acceptable  altamative  mettiod  of 
oompkanoa.  Granted  wNh  oondHiona. 

Propoeed  akttoai  raductton  ki  patittoner's  mkie,  wNcfi  wcuM  mamtdn  a  sale 
and  healthhi  atmosphere,  consktered  acceptable  altemattva  methods  of 
compkaiKe.  Graned  with  condltiona. 

ftopoaal  to  estaWisn  and  maintain  seven  sir  monltorkig  stakona  at  specMo 
tocakons  and  record  the  results  ki  a  data  book  consktered  acceptable 
altDmattvo  mettKxL  Granted  with  condltiona. 

Eiyj|pp*ig  Via  mkie  reecue  statxms  with  six  seM^nntakied  oxygen  braaltkng 
apparakja  and  makitakwig  an  agreement  wNh  a  fuky  equipped  baduv  tetm 
tocaled  no  mora  kian  2  hours  grourx)  kavel  kme  from  ttie  nkne  coneklered 
acceptable  alternative  method  of  compkanca.  Granted  with  condittona. 

Requkement  tiet  an  kitaka  aacspeway  be  kietalad  and  mamtamed  separate 
frombelt  arv>  koRay  haulaga  system  oontkuoua  from  the  surface  to  each 
workkig  aactton  woukt  result  ki  a  dkrknukon  of  aalety    Granted  with 


E^kppkig  ttie  mkie  rescue  stations  with  six  self^xxitakied  oxygen  breattwig 
app^tus  and  mamtakwig  an  agreement  with  a  fuHy  equvped  badtup  team 
located  no  more  than  2  hours  ground  kavel  kme  from  the  mkie  consktered 
acceptable  attemetive  method.  Granted  with  oondKons. 

kwtakattons  of  cat»  or  canopiee  on  the  mkie's  shutna  c«s  ki  specified  tow 
mkikig  heights  wouM  result  ki  a  dknkwtnna  of  safety.  Granted  wWi 


Proposal  to  estabksh  specified  ak  monltorkig  stakona  and  record  results  of 
enanimations  on  a  date  board  si  each  location  consktered  acceptable 
attemalive  mettiod  of  compliarx;e  Granted  with  conditions 

kietakalxxi  of  cabs  or  canopies  on  ttie  mmes  cutting  machkie  ki  specMed 
tow  mming  heigfits  wouk)  reeult  m  a  dunmutxan  of  safety.  Granted  ki  part 
wkh  conditkxis. 

PeWkiner's  propoaal  ragardkig  Irakikig  and  quakftoattona  of  hoisang  engkwers 
ooneWered  acceptable  aHamakva  method.  Gr«ited  with  condMona. 


(FR  Doc  82-134M  PUed  5-17-aZ:  a:4S  i 
BILUNQ  COOC  4S10-48-II 
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[Dockflt  Na  lll-«2-41-C] 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1403-9  (criteria- 
shelter  holes)  to  its  Loveridge  Mine  (I.D. 
No.  46-01433)  located  in  Marion  County, 
West  Virginia.  This  petition  is  filed 
under  Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  Petitioner  seeks  a  modification  of 
the  standard  as  it  appUes  to  track 
haulage  from  the  loaded  track  switch  for 
the  rotary  dump  to  the  Flat  Run  Portal 
and  one  other  area  of  the  mine. 

2.  The  track  haulage  was  developed 
prior  to  1970  and  roof  deterioration  has 
occurred  in  some  crosscuts  requiring  the 
installation  of  additional  roof  support, 
such  as  posts  and  cribs.  Cribs  and 
ventilation  stoppings  were  constructed 
near  the  edge  of  crosscuts  to  provide 
long  range  roof  control  along  the 
haulage.  Permanent  stoppings  were 
installed  near  the  track,  on  initial 
development  Removal  of  these  cribs 
and  stoppings  would  adversely  affect 
roof  conditions  along  the  mainline 
haulage  and  expose  miners  to 
unnecessary  and  dangerous  conditions. 

3.  Certain  sections  of  the  haulage  have 
been  graded  to  various  depths  and  the 
top  was  taken  down  to  facilitate  level 
haulage.  As  a  result  the  access  to 
certain  crosscuts  is  as  high  as  eight  feet 
above  track  level.  Shooting  shelter  holes 
in  the  rock  rib  will  create  unstable  ribs 
resulting  in  a  h£izard  to  the  miners. 

4.  As  an  alternative  method,  petitioner 
proposes  that: 

a.  Luminous  signs,  stating  that  persons 
are  not  to  enter  those  areas  on  foot 
unless  the  person  controlling  haulage 
traffic  has  been  notified,  will  be  posted 
at  the  inby  and  outby  ends  and  at  the 
junctions  which  enter  the  affected  area; 

b.  All  designated  shelter  holes  in  the 
affected  areas  will  be  marked  with 
luminous  signs  or  reflectors; 

c.  Work  crews  assigned  to  these 
haulage  entries  will  notify  the  person 
controlling  haulage  traffic  of  the 
locations  where  work  is  to  be 
performed.  Upon  arrival  at  the  work 
site,  workers  will  locate  a  shelter  hole  or 
crosscut  where  they  can  take  refuge 
when  hauJage  equipment  is  passing; 


d.  The  person  controlling  haulage 
traffic  will  notify  all  locomotive 
operators  of  the  location  of  work  crews 
in  the  affected  area; 

e.  When  workers  are  required  to 
perform  work  along  these  haulage 
tracks,  signs  will  be  posted  indicating 
"persons  working"  at  the  inby  and  outby 
ends  and  all  equipment  will  travel  at  a 
slow  rate  of  speed  through  the  area: 

f.  The  above  provisions  will  be  posted 
at  all  entrances  to  the  kaulage  road;  and 

g.  Crosscuts  used  as  shelter  holes  on 
all  existing  haulage  will  be  maintained 
four  feet  wide  to  the  depth  of  the 
stopping  in  the  crosscut 

4.  Petitioner  states  that  the  proposed 
alternative  method  will  provide  the 
same  degree  of  safety  for  the  miners 
affected  as  that  afforded  by  the 
standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  conmientB.  Tliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regidations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmaiiced  or 
received  in  that  office  on  or  before  June 
17, 1982.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  May  11, 1982. 
Patricia  W.  Silvey. 
Acting  Director,  Office  of  Standards, 
Regulations  and  Variances. 

pit  Doc  81-13456  FUed  S-17-S2: 8:45  wn| 
BtUJNG  CODE  4510-43-M 

[Docket  No.  M-82-31-C] 

Plateau  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Plateau  Mining  Company,  P.O. 
Drawer  PMC,  Price,  Utah  84501  has  filed 
a  petition  to  modify  the  application  of  30 
CFR  75.305  (weekly  examinations  for 
hazardous  conditions)  to  its  No.  2  Mine 
(I.D.  No.  42-00171)  located  in  Emery 
County,  Utah.  The  petition  was  filed 
under  Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  siunmary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  return  aircourses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  Petitioner  seeks  a  modification  of 
the  standard  for  that  part  of  the  main 
return  which  passes  through  the  area  of 


second  mining,  along  the  No.  1  stopehole 
beltline  of  2nd  South  Star  Point 
Petitioner  states  that  application  of  the 
standard  to  this  area  during  and  after 
second  mining  will  result  in  a 
diminution  of  safety  for  persons 
required  to  perform  the  weekly 
examinations  because  the  entire  area 
was  developed  under  a  spot  bolting  plan 
and  roof  control  in  the  timber  areas 
would  be  impossible  to  maintain  after 
second  mining  was  completed.  This 
would  expose  miners  to  the  hazards  of 
potential  roof  falls. 

3.  As  an  alternative  method,  petitioner 
proposes  to  examine  the  return  entry  as 
long  as  it  existed  outby  the  second 
mining  area  up  to  the  existing  pillar  line, 
monitoring  the  bleeder  entry  fiiim  old 
works.  The  fireboss  would  enter  the 
main  fan  from  the  surface  and  monitor 
air  flow  through  the  gob  area  to  the 
main  return.  "This  method  of  monitoring 
air  vacuums  and  air  quality  on  each  side 
of  the  gob  would  provide  miners  with 
the  same  degree  of  safety  as  walking  the 
return  in  its  entirety. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  Iliess 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
17, 1982.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  May  10, 1982. 

Patricia  W.  Silvey. 

Acting  Director,  Office  of  Standards, 
Regulations  and  Variances. 

[FK  Doc  82-1S4S6  Piled  5-17-82;  8:45  amj 
BILUNO  COOC  461(M»-M 


[Docket  Na  M-82-45-C] 

Quarto  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Quarto  Mining  Company,  Powhatan 
Point  Ohio  43942  has  filed  a  petition  to 
modify  the  appUcation  of  30  CFR  75.305 
(weekly  examinations  for  hazardous 
conditions)  to  its  Powhatan  No.  7  Mine 
(ID.  No.  33-02624)  located  in  Monroe 
County,  Ohio.  The  petition  is  filed  under 
Section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 
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A  awninaiy  of  the  petitioner'a 
statemenU  follows: 

1.  Hie  petition  concerns  the 
requirement  that  a  certified  person  nake 
weekly  examinations  for  hazardous 
conditions,  including  tests  for  methane, 
in  the  return  aircourses. 

2.  Petitioner  states  that  appUcation  of 
the  standard  would  result  in  a 
diminution  of  safety  for  the  miners 
affected  because  overriding  pressure 
from  the  previous  longwall  panel  has 
caused  the  roof  to  settle  and  the  bottoms 
to  heave  along  the  retiim  aircourse.  This 
has  reduced  the  height  of  this  entry  to  23 
inches  or  less  and  has  made  the  return 
aircourse  too  hazardous  to  travel. 

Hie  entry  is  already  cribbed  and 
planked  to  the  maximum  practicable 
extent.  No  effective  rehabilitation  can 
be  performed  and  no  additional  cribs  or 
other  roof  supports  can  be  set. 
Rehabilitation  attempts  would  expose 
miners  to  extremenly  hazardous 
conditions. 

3.  As  an  alternative  method,  petitioner 
proposes  to  establish  and  maintain 
specified  air  monitoring  stations  at  both 
ends  of  the  return  aircourse.  Daily  air 
and  methane  readings  will  be  made  by  a 
certified  person  and  the  results  recorded 
on  a  fireboss  dateboard  at  each 
location. 

4.  Petitioner  stated  that  the  proposed 
alternative  method  will  provide  the 
same  degree  of  safety  for  the  miners 
affected  as  that  afforded  by  the 
standard. 

Request  for  Conunents 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  Jime 
17. 1982.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  May  10. 1982. 
Patrick  W.  SUvey. 

Acting  Director,  Office  of  Standards, 
Regulations  and  Variances. 

[n.  Doc.  S^13iS7  Fil«d  S-17-B2: 8:45  am] 
BIUJNQ  CODE  4S10-43-M 

[Docket  Na  M-62-14-M] 

St  Cloud  Mining  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

St.  Cloud  Mining  Company,  P.O.  Box 
11398,  Albuquerque,  New  Mexico  87112 
has  filed  a  petition  to  modify  the 
applidation  of  30  CFR  57.18-13 


(communicatioiu  system)  to  its  St  Qoud 
Mine  (I.D.  No.  29-01860)  located  in 
Sierra  County  New  Mexico.  The  petition 
is  filed  under  Section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  a  suitable 
communication  system  be  provided  at 
the  mine  to  obtain  assistance  in  the 
event  of  an  emergency. 

2.  Because  of  the  remote  location  of 
the  mine,  no  commercial  telephone 
service  is  available,  and  because  of  the 
rugged  topography,  no  effective  or  useful 
radio  communications  system  (citizens 
band,  radio  phone,  or  FM)  have  worked. 

3.  To  insure  the  safety  of  the 
employees  and  use  the  best  possible 
communications  system  available, 
petitioner  has  estabUshed  an  office  at 
the  closest  available  point  to  the  mine 
(about  10  miles)  and  installed  a 
telephone.  At  the  mine  site,  a  fully 
equipped  ambulance  is  present,  and 
other  company-owned  vehicles  for 
relaying  messages  or  alerting  officials  to 
a  mine  emergency  are  always  available. 

4.  Petitioner  states  that  the  procedure 
outiined  above  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
17, 1982.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 
Dated  May  10, 1982. 
Pallida  W.  SOvey, 

Acting  Director,  Office  of  Standards. 
Regulations  and  Variances. 

(FR  Doc.  82-13*57  FUad  5-17-82: 8:45  un] 
BtUJNOCOOC  4S10-4S-M 


[Dodcet  No.  M-C2-10-IH] 

Union  Carbide  Corp.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Union  Carbide  Corporation,  Bishop. 
California  93514  has  filed  a  petition  to 
modify  the  application  of  30  CFR  57.11- 
59  (hoists)  to  its  Pine  Creek  Mine  (I.D. 
No.  04-00899)  located  in  Inyo  Coimty, 
California.  The  petition  is  filed  under 
Section  101(c)  of  the  Federal  Mine 
Safety  and  Healtii  Act  of  1977. 


A  summary  of  the  petitioner's' 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  underground  hoist 
operators  be  provided  with  a  respirable 
atmosphere  completely  independent  of 
the  mine  atmosphere,  Le.,  an 
independent  ventilation  system  that 
shall  convert  without  contamination,  to 
an  approved  and  properly  maintained  2- 
hour  self-contained  breathing  apparatus. 

2.  Petitioner  states  that  application  of 
the  standard  would  result  ui  a 
diminution  of  safety  for  the  miners 
affected  because  existing  data  strongly 
indicate  against  any  one  person  wearing 
such  equipment  unless  In  the  company 
of  other  persoimel  similarly  equipped.  A 
person  can  collapse  and  die  in  a 
respirable  environment  while  wearing  a 
self-contained  breathing  apparatus  if  it 
malfunctions  and  no  one  is  present  to 
render  assistance. 

3.  As  an  alternative  method,  petitioner 
proposes  use  of  the  following  system  at 
each  hoist  installation:  a  full  face  mask 
with  purge  button,  a  30  foot  section  of 
hose  with  Hanson  fittings,  a  reduction 
gauge,  two  man  ouUet  and  a  pressure 
relief  valve.  A  300  cubic  foot 
compressed  air  cylinder  is  located  with 
this  equipment  in  each  hoistroom  and 
allows  for  approximately  24  hours  of 
breathing  noncontaminated  air.  Each 
location  has  a  45  cu.  ft  portable  tank  of 
compressed  air  complete  with  gauges 
and  snap-on  connections  adaptable  to 
the  face  mask  that  will  provide  for  safe 
exit  from  the  hoistroom  to  the  surface  or 
fresh  air  base. 

4.  Petitioner  states  that  the  method 
outlined  above  will  provide  the  same 
degree  of  safety  for  the  miners  affected 
as  that  afforded  by  the  standard. 

Request  for  CommeDts 

Persons  interested  fri  this  petition  may 
furnish  written  comments.  TTiese 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
17, 1982.  Copies  of  tiie  petition  are 
available  for  inspection  at  that  address. 

Dated:  May  10, 1982. 

Patricia  W.  SUvey, 

Acting  Director,  Office  of  Standards, 
Regulations  and  Variamces. 

(FK  Doc.  82-13480  (Ucd  »-17-«S  a4t  anj 
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Occupational  Safety  and  Health 
Administration 

Maryland  State  Standards;  Notice  of 
Approval 

1.  Background  Part  1953  of  Title  29, 
Code  of  Federal  Regulations,  prescribes 
procedures  under  section  18  of  the 
Occupation  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Administrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  the  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Lab(M-  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  July  5, 1973,  notice  was  published  in 
the  Federal  Register  (38  FR  17834)  of  the 
approval  of  the  Maryland  State  plan  tind 
the  adoption  of  Subpart  O  to  Part  1952 
containing  the  decision. 

The  Maryland  State  plan  provides  for 
the  adoption  of  Federal  standards  as 
State  standards  by  reference  or  after 
comments  and/or  public  hearings. 
Section  1952.210  of  Subpart  O  sets  forth 
the  State's  schedule  for  the  adoption  of 
Federal  stan4ards.  By  letters  of  June  26, 
1981  and  November  5, 1981  from 
Commissioner  Harvey  A.  Epstein. 
Maryland  Division  of  Labor  and 
Industry  to  David  H.  Rhone,  Regional 
Administrator  and  incorporated  as  part 
of  the  plan,  the  State  submitted  State 
standards  comparable  to:  (1) 
Amendments  to  29  CFR  1926.500(g)  and 
.502(p),  pertaining  to  guarding  of  low- 
pitched  roof  perimeters  during  the 
performtmce  of  built-up  roofing  work,  as 
published  in  the  Federal  Register  dated 
November  14, 1980  (45  FR  75624-75631); 
(2)  29  CFR  Part  1910,  Subpart  S. 
pertaining  to  electrical  standards,  as 
published  in  the  Federal  Register  dated 
January  16, 1981  (46  FR  4055-4076);  (3) 
amendments  and  ccHTections  to  29  CFR 
1910.217,  pertaining  to  mechanical 
power  presses,  as  published  in  the 
Federal  Register  dated  February  18, 1980 
(45  FR  8593-8594):  and  (4)  amendments 
to  29  CFR  1910.35, 1910.37, 1910.38. 
1910.107-.109. 1910.155-.165(b), 
Appendix  to  29  CFR  Part  1910,  Subpart  E 
and  Appendices  A  through  E  to  29  CFR 
Part  1910,  Subpart  L,  all  pertaining  to 
fire  protection,  means  of  egress  and 
hazardous  materials,  as  published  in  the 
Federal  Register  dated  September  12, 
1980  (45  FR  60703-60727).  These 
standards,  which  are  conttuned  in 
COMAR  09.12.31  Maryland 
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were  promulgated  after  public  comment 
pursuant  to  Article  89,  Sections  30  (a), 
(i).  (1)  and  (m),  annotated  Code  of 
Maryland. 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with  the 
Federal  standards  it  has  been 
determined  that  the  State  standards  are 
identical  to  the  Federal  standards  and 
accordingly  should  be  approved. 

3.  Location  of  the  supplement  for 
inspection  and  copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Commissioner  of  Labor  and  Industry, 
203  East  Baltimore  Street,  Baltimore, 
Maryland  21202;  Office  of  the  Regional 
Administrator— OSHA.  3535  Market 
Street.  210a  Gateway  Building, 
Philadelphia,  Pennsylvania  19104;  and 
the  Office  of  State  ft-ograms.  Room 
N3613,  Third  Street  and  Constitution 
Avenue.  NW..  Washington,  D.C  20210. 

4.  Public  Participation.  Under  29  CFR 
1953.2(c),  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  the 
other  good  cause  which  may  be 
consistent  with  applicable  laws.  The 
Assistant  Secretary  finds  that  good 
cause  exists  for  not  publishing  the 
supplement  to  the  Maryland  State  plan 
as  a  proposed  change  and  making  the 
Regional  Administrator's  approval 
effective  upon  publication  for  the 
following  reasons: 

1.  The  standards  are  identical  to  the 
Federal  standards  which  were 
promulgated  in  accordance  with  Federal 
law  including  meeting  requirements  for 
public  participation. 

2.  The  standards  were  adopted  in 
accordance  with  the  porcedural 
requirements  of  State  law  and  further 
participation  would  be  unnecessary. 

This  decision  is  effective  May  1&  1982. 

(Sec.  18,  Pub.  L  91-596.  84  Stat  1608  (29 
U.S.C  667)) 

Signed  at  Philadelphia,  Pennsylvania  this 
10th  day  of  Etecember,  1981. 
David  H.  Rhone, 
Regional  Administrator. 

PK  Doc  12-13401  Filed  5-17-82;  tin  ma] 
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Federal  Advisory  Council  on 
Occupational  SaiFety  and  rtealtti; 
Postponement  of  Meeting 

Notice  is  hereby  given  that  the 
meeting  of  the  Federtd  Advisory  Council 
on  Occupational  Safety  and  Health, 
scheduled  for  May  20. 1982  (47  FR  18694: 
April  3a  1982),  is  pos^ned  until  a  later 
date. 


All  communications  regarding  this 
Advisory  Council  should  be  addressed 
to  Mr.  John  E.  Plummer,  Director,  Office 
of  Federal  Agency  Programs, 
Department  of  Labor,  OSHA, 
Bicentennial  Building,  600  E  Street.  NW, 
Suite  500,  Washington.  D.C.  20210, 
telephone  (202)  376-3005. 

Signed  at  Washington.  D.C,  this  13th  day 
of  May  1982. 

Thome  G.  Auchter. 

Assistant  Secretary. 

(FR  Doc  82-13451  Filed  5-17-tt  »M  «i| 
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Office  of  Pension  and  Welfare  Benefit 
Programs 

Proposed  Amendments  to  Prohitiited 
Transaction  Exemption  81-7  for 
Certain  Transactions  Involving 
Mortgage  Pool  Investment  Trusts 

agency:  Office  of  Pension  and  Welfare 
Benefit  Programs,  Labor. 

ACTION:  Notice  of  Proposed 
Amendments  to  Class  Exemption  61-7. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Depculment) 
of  proposed  amendments  to  Prohibited 
Transaction  Exemption  81-7.  Prohibited 
Transaction  Exemption  81-7  exempts 
from  the  prohibited  transactiort 
restrictions  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) 
and  from  certain  taxes  imposed  by  the 
Internal  Revenue  Code  of  1954  (the 
Code)  certain  transactions  related  to  the 
origination,  maintenance  and 
termination  of  mortgage  pool  investment 
trusts  (mortgage  pools),  and  the 
acquisition  and  holding  of  certain 
mortgage-backed  pass-through 
certificates  (certificates)  of  mortgage 
pools  under  certain  circumstances  by 
employee  benefit  plans  (investing 
plans).  In  addition  to  making  certain 
technical  changes  in  the  class 
exemption,  the  proposed  amendments 
would  expand  the  coverage  of  the  class 
exemption  to  include:  (1)  Pools 
consisting  of  loans  secured  by  second 
mortgages  or  second  deeds  of  trust;  and 
(2)  forward  delivery  commitments  by 
investing  plans  to  purchase  pool 
certificates  under  certain  circimistances. 
The  proposed  amendments,  if  adopted, 
would  affect  participants  and 
beneficiaries  of  employee  benefit  plans 
investing  in  such  certificates,  the 
sponsors  and  trustees  of  such  mortgage 
pools,  and  other  persons  engaging  in  die 
described  transactions. 

DATES:  Written  comments  and  requests  ' 
for  a  public  hearing  must  be  received  by 
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the  Department  on  or  before  June  17, 
1962. 

EFFECTIVE  DATE:  It  is  proposed  to  make 
these  amendments  effective  January  1. 
1975. 

AODRESSES:  AH  written  comments  and 
requests  for  a  hearing  (preferably  at 
least  three  copies]  should  be  sent  to: 
Office  of  Fiduciary  Standards,  Pension 
and  Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW..  Washington, 
D.C.  20216.  Attention:  Mortgage  Pools. 
Applications  pertaining  to  the  exemptive 
relief  proposed  herein  (Applications  D- 
2789  and  D-3060)  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Dooiments 
Room  of  Pension  and  Welfare  Benefit 
Programs,  U.S.  Department  of  Labor, 
Frances  Perkins  Building,  Room  N4677, 
200  Constitution  Avenue,  NW.. 
Washington,  D.C. 

FOR  FUfrrHER  INFOmtATION  CONTACT: 

Carol  Gold  of  the  Office  of  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs.  U.S.  Department  of  Labor, 
(202)  523-6971,  or  William  J.  Flanagan  of 
the  Plan  Benefits  Security  Division. 
Office  of  the  Solicitor,  U.S.  Department 
of  Labor,  (202)  523-6610.  (These  are  not 
toU-firee  numbers.) 

SUPPLEMOfTAIIY  INPOMNATKNI:  On 
January  23. 1981,  the  Department 
granted  Inhibited  Transaction 
Exemption  81-7  (PTE  81-7)  for  certain 
transactions  involving  plan  investments 
in  mortgage  pool  investment  trusts.  (46 
FR  7520.)  '  As  defined  in  section  m  (B) 


■  The  Departmant  origlnallr  propoted  data 
•XMBpttra  rahef  for  tranaactiona  involvliig  mortgage 
poola  (4i  FR  2SB37.  May  «.  1060)  on  the  baaU  of 
Indiridual  exemption  appUcaUooa  filed  by  the  Bank 
ai  Amertca  National  Tniit  and  Savings  Aaaodatloa 
(I>-144e).  the  Crocker  National  Bank  (D-1440).  the 
Wella  Fargo  Bank.  Nattonal  Asiodatiafi  (D-13S7) 
and  PKfl  Mortgage  Corporation  (D-1447).  Thaaa 
applicant*,  although  not  originally  requesting  clast 
reliet  indicated  that  trantactioni  entered  with 
regard  to  each  of  their  pool*  were  (Imilar  to  thoae 
entered  with  regard  to  pool*  formed  by  other 
inatltutioo*  within  the  mortgage  pool  induatry. 
Beoauae  of  thi*.  the  Department  decided  to  treat 
theaa  four  individual  appllcationa  a*  the  bail*  iipoa 
which  to  propose  clais  exemptive  relief.  The 
exeoptiTe  relief  proposed  and  eventuaUy  adopted 
la  not  therefore,  limited  to  transaction*  involving 
pool*  formed  by  the  four  applicant*,  but  rather  1* 
available  for  any  tranaactlon  Involving  a  mortgage 
pool  which  meat*  the  condition*  oontalnad  in  die 
exemptioo. 

In  respoos*  to  the  May  S,  1980  proposal.  th« 
Department  received  a  large  number  of  oommanta 
and.  pennant  to  request*  by  the  commentator*,  held 
a  hearteg  on  the  proposal  on  September  9,  Iflsa 
These  oomment*.  the  transcript  of  the  hearing,  and 
the  otigiiial  exemption  applications  are  availabte  far 
pubMc  Inspection  in  the  Public  Documents  Room  erf 
the  Pension  and  Welfare  Benefit  Programs.  UA 
Department  of  Labor,  Prances  Perkins  Buildiag, 
RooB  Men.  200  CoostituUon  Avenue.  N.W, 
WaaUi^laa.  0.C 


of  PTE  81-7,  a  mortgage  pool  is  an 
investment  pool  the  corpus  of  which  (1) 
is  held  in  trust:  and  (2)  consists  solely  of 
(a)  interest  bearing  obligations  secured 
by  first  mortgages  or  deeds  of  trust  on 
single-family  residential  property;  (b) 
property  which  had  secured  such 
obligations  and  which  has  been 
acquired  by  foreclosure;  and  (3) 
undistributed  cash.  Generally,  the  loans 
comprising  the  pool  corpus  have  been 
either  originated  by  the  sponsor  of  the 
pool  or  purchased  by  the  pool  sponsor 
from  other  sources.  These  mortgage 
loans  are  collected  by  the  pool  sponsor 
and  transferred  in  trust  to  a  trustee 
which  is  independent  of  the  pool 
sponsor.  The  pool  trustee  then  transfers 
to  the  pool  sponsor  certificates 
representing  fractional  undivided 
beneficial  interests  in  the  pooled 
mortgages.  The  certificates  are  then  sold 
by  the  pool  sponsor  (or  by  an 
underwriting  syndicate)  to  investors 
including  employee  benefit  plans.  The 
principal  and  interest  payments  made 
by  individual  mortgagors  are  passed 
through  the  mortgage  pool  in  the  form  of 
fixed  monthly  payments  to 
certificateholders.  with  the  pool  sponsor 
retaining  a  fixed  percentage  of  the 
interest  as  a  servicing  fee.  The  rights 
and  obligations  of  the  pool  sponsor  and 
pool  trustee  are  set  forth  in  a  binding 
pooling  and  servicing  agreement  which 
governs  the  organization  and 
maintenance  of  the  mortgage  pool.* 

It  should  be  noted  that  the  Act 
contains  no  perse  prohibition  against 
plan  investments  in  mortgage  pool 
certificates  or  any  other  mortgage- 
related  investment  Sections  406  and  407 
of  the  Act,  however,  do  generally 
prohibit  transactions  between  a  plan 
and  ■  party  in  interest  (including  a 
fiduciary)  with  respect  to  such  plan. 
Where  the  sponsor,  trustee  or  insurer  of 
a  mortgage  pool  are  not  parties  in 
interest  with  respect  to  a  plan,  the  Act 
will  not  prohibit  plan  investments  In 
such  pool  so  long  as  the  plan  fiduciaries 
have  exercised  ^eir  fiduciary  authority 
in  accordance  with  the  standards 
established  in  section  404  of  the  Act 
W^ere.  however,  one  or  more  of  the 
entities  involved  in  the  organization  and 
maintenance  of  •  mortgage  pool  are 
parties  in  interest  with  respect  to  a  plan, 
the  Act  may  prohibit  investments  by 
such  plan  in  the  pool  in  the  absence  of 
an  administrative  or  statutory 
exemption. 

Prohibited  Transaction  Exemption  81- 
7  was  granted  to  provide  generalized 


relief  from  such  prohibitions  for 
transactions  involving  mortgage  pools 
when  the  pool  sponsor,  trustee  or 
insurer  are  parties  in  interest  with 
respect  to  an  investing  plan.  Section 
I(A)-(D)  of  the  exemption  provides  relief 
for  several  different  types  of 
transactions  under  certain  conditions 
specified  for  each  type  of  transaction.* 
Section  1(A)  provides  relief  from  the 
prohibitions  of  sections  406(a)  and  407 
of  the  Act  *  for  the  direct  or  indirect 
sale,  exchange  or  transfer  of  certificates 
between  a  plan  and  the  pool  sponsor, 
and  for  the  continued  holding  of  such 
certificates  by  the  plan.  Section  1(B) 
provides  relief  from  the  prohibitions  of 
section  406(b)(1)  and  (2)  of  the  Act  for 
the  direct  or  indirect  sale,  exchange  or 
transfer  of  certificates  between  a  plan 
and  the  pool  sponsor  when  the  pool 
sponsor,  trustee  or  insurer  is  a  fiduciary 
with  respect  to  the  plan  assets  invested 
in  such  certificates.  Among  the 
c:onditions  applicable  to  tltis  relief  are 
that  the  sale,  exchange  or  transfer  be 
approved  by  an  independent  fiduciary, 
that  the  plan  pays  no  more  for  the 
certificates  than  would  be  paid  in  an 
arm's-length  transaction  with  an 
unrelated  party,*  and. that  a  plan  cannot 
purchase  mora  than  25%  of  the  amount 
of  the  issue  of  certificates.  Section  1(C) 
provides  conditional  relief  from  the 
restrictions  of  sections  40e(a)  and  (b), 
an^  407  of  the  Act  for  all  transactions  in 
connection  with  the  servicing  and 
operation  of  mortgage  pools.*  Section 
1(D)  provides  relief  from  the  restrictions 
of  sections  406(a]  and  407  of  the  Act  for 
any  transactions  to  which  such 
restrictions  would  otherwise  apply 


'For  ■  Bot*  detallad  axplanation  of  dM  form  and 
opanUm  of  Boitgage  potAt,  see  the  preambl*  to  the 
proposed  ■ottgags  pool  daas  exsmptioa.  U  FR 
29837.  29838-11  (May  &  1980). 


'For  the  sake  of  convantence,  the  entlre'text  of 
PTE  81-7.  Including  the  proposed  ameodment*.  is 
reprinted  at  the  end  of  this  aotica. 

*  Pursuant  to  Reorganisatiati  Plan  No.  4  of  1974  (43 
FR  47713.  October  17. 1978),  th*  authority  of  the 
Secretary  of  the  Treasory  to  p«Dt  exemptions  of  th* 
type  herein  proposad  was  transferred  to  the 
Secretary  of  Labor.  As  a  result  PTE  Sl-7  containa 
relief  both  from  sactiooa  408  and  407  of  die  Act  and , 
from  tha  parallel  provisions  of  tha  Internal  Revenue 
Code  of  1964.  References  in  this  ifiscossion  to 
sections  of  dia  Ant  should  be  understood  to 
encompass  rafstannas  to  tha  relerant  provlalaDt  of 
the  Code. 

•As  originally  prinlad  (48  FR  7530, 7S28).  thia 
oooditioa  contained  In  section  I(B)(l)(b]  of  tha 
axamptloB,  staled  that  a  plan  woM  hava'fo  pay 
mora  than  an  ani'*.iangt)i  prtot  tor  tha  oarUficatea. 
This  misprint  waa  oarradsd  by  notio*  in  the  Federal 
Bsglstar  on  February  11 1981  (48  FR  12383),  and  tha 
corrected  version  Is  reprinted  In  this  notice  today. 

'The  preamble  to  tha  final  class  exemption 
bidicaled  diat  PTB  81-7  would  give  rallef  from  both 
section  40e(a)  and  section  40e(b)  of  tha  Act  for 
transactions  in  onnnactioB  wi^  lbs  servidi^  and 
operation  of  a  mortgage  pool  48  FR  7S20, 7S22. 
However,  tha  refarmca  to  sectiaa  40e(b)  was 
inadvertently  omitted  btim  tba  laxt  of  sootton  I(Q  of 
ths  final  axanptto^  TUi  owaraiglrt  ha*  baea 
corrected  in  the  varalaa  of  PIE  Sl-f  lapslMad 
today,  as  proposed  to  be  amended 
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merely  because  a  person  is  deemed  to 
be  party  in  interest  with  respect  to  a 
plan  who  provides  services  to  the  plan, 
or  who  has  a  relationship  to  a  service 
provider  described  in  section  3(14)(F). 
(G).  (H)  or  a)  of  the  Act  solely  by 
reason  of  the  ownership  of  a  certificate 
by  such  plan.  Section  D  of  PTE  81-7 
contains  conditions  applicable  to  all  of 
the  transactions  covered  by  secticm  L 
These  conditions  are  designed  to  assure 
a  minimum  level  of  protection  for 
investing  plans,  and  include,  among 
others,  a  condition  tht  the  pool  have  a 
trustee  which  is  not  an  affiliate  of  the 
pool  sponsor  unless  such  sponsor  is  a 
governmental  or  quasi-governmental 
entity.  Finally,  section  III  contains 
definitions  of  terms  used  in  the  class 
exemption.  It  was  th  eDepartment's 
intention  that  these  definitions  be  broad 
enough  to  provide  reUef  to  a  wide 
spectrum  of  entities  involved  in  the 
mortgage  pool  industry. 

Since  the  adoption  of  PTE  81-7,  it  has 
come  to  the  Department's  attention  that 
further  relief  in  additional  areas  may  be 
justified  under  the  class  exemption.  One 
such  area  relates  to  pools  comprised  of 
notes  secured  by  second  mortgages  or 
second  deeds  of  trost.  The  other  area 
deals  with  forward  delivery 
commitments  by  plans  to  purchase 
certificates.  The  Department's  proposals 
with  regard  to  each  of  these  areas  are 
discussed  below. 

A.  Pools  of  Second  Mortgages  or  Second 
Deeds  of  Trust 

Section  III(B)  of  PTE  81-7  states: 

For  the  purposes  of  this  exemption,  the 
term  "mortgage  pool"  means  an  investment 
pool  the  corpus  of  which 

(1)  is  held  in  trust:  and 

(2)  consists  solely  of 

(a)  interest  bearing  obligations  secured  by 
first  mortgages  or  deeds  of  trust  on  single- 
family  residential  property; 

(b)  property  which  had  secured  such 
obligations  and  which  has  b«en  acquired  by 
foreclosure;  and 

(c)  undistributed  cash. 

46  FR  7520,  7527.  The  definition  of  the 
term  "mortgage  pool"  in  the  proposal 
had  been  similarly  restricted  to  first 
mortgages  or  first  deeds  of  trust  45  FR 
29937,  29046.  In  response  to  the 
proposal,  the  Department  received  two 
comments  which  requested  that  the 
Department  expand  this  definition  to 
include  junior  lien  loans.  Although  these 
commentators  provided  some 
information  about  the  quality  of 
investments  in  junior  ken  loans,  the 
preamble  to  the  final  class  exemption 
stated: 

The  Department  notes  that  the  proposal 
was  based  on  information  regarding  pools  at 
first  mortgage  loans.  The  applications. 


comments  and  hearing  testimony  all 
indicated  that  first  mortgage  pools  have  a 
structural  oaifiinnitjr  which  makes  class  relief 
possible.  The  Department  has  not  received 
similar  information  concerning  second 
mortgage  pools.  While  there  is  nothing  on  the 
record  reflecting  adversely  upon  the  quality 
of  investment  in  second  mortgages  and 
second  mortgage  pools,  the  record  is  similarly 
silent  regarding  the  extent  to  wiiich  second 
mortgage  pools  differ  as  a  general  matter, 
from  first  mortgage  pools.  Different 
conditions  may  be  necessry  for  pools  of 
second  mortgage  loans.  In  the  absence  of 
sufficient  information  upon  which  to  base 
class  exemptive  relief,  the  Department  has 
decided  not  to  adopt  this  comment  and  the 
final  exemption  is  restricted  to  pools  of  first 
lien  loans. 

46  FR  7520.  7525. 

Since  the  publication  of  PTE  81-7.  the 
Department  has  received  additional 
information  regarding  pools  of  loans 
secured  by  second  mortgages  and 
second  deeds  of  tmsL  This  information 
has  come  in  the  form  of  two  appUcations 
for  individual  exemptions  filed  on  behalf 
of  Transamerica  Financial  Corporation 
(D-2789)  and  Merrill  Lynch  MBS  Ina  (D- 
3060).  These  applications  indicate  that 
there  is  a  uniformity  of  structure  and 
function  cunong  pools  of  second 
mortgage  loans  similar  to  that  which 
exists  for  pools  of  first  mortgage  loans. 
As  a  result  the  Department  has  decided 
to  treat  these  applications  as  the  basis 
upon  which  to  propose  class  exemptive 
relief  for  pools  of  loans  secured  by 
second  mortgages  or  second  deeds  of 
trust  The  relief  provided  in  this 
proposed  amendment  to  PTE  81-7  would 
not  therefore,  be  limited  to  transactions 
involving  pools  formed  by  the 
applicants.  Rather,  the  relief  woud  be 
available  for  any  transaction  involving  a 
pool  which  meets  the  terms  of  the 
amendment  and  the  other  conditions  of 
the  class  exemption. 

Both  applications  indicate  that  pools 
of  second  mortgage  loans  are  organized 
and  maintained  in  the  same  way  as 
pools  of  first  mortgage  loans.  Both 
applications  request  exemptive  relief 
which  is  the  same  as  that  provided  in 
PTE  81-7,  only  applicable  also  to  second 
mortgage  pools.  The  potential  prohibited 
transactions  identified  by  the  applicants 
are  precisely  those  examined  in  detail  in 
the  preamble  to  the  proposed  class 
exemption.  See  45  FR  29937.  29941-44. 

The  applicants  represent  that  the 
provision  of  exemptive  relief  for  pools  of 
loans  secured  by  second  mortgages  or 
second  deeds  of  trust  is  administratively 
feasible;  in  the  interest  of  investing 
plans,  their  participants  and 
beneficiaries;  and  protective  of  the 
rights  of  participants  and  beneficiaries 
of  such  plsBS.  The  appticants  state  that 
as  is  the  case  of  pools  of  first  mortgage 


loans,  second  mortgage  pod  certificates 
provide  plana  with  a  steady  flow  of 
income  as  well  as  a  sound  method  by 
which  to  divetaity  plan  investments.  Hie 
applicants  hidicate  that  secood  hen 
loans  provide  a  higher  rate  of  retnm 
over  a  shorter  period  of  time.  Statistics 
provided  by  the  applicants  indicate  that 
the  default  rate  on  second  lien  notes  is 
comparable  to  that  on  first  lien  loans. 

The  applicants  further  represent  tliat 
second  mortgage  pools  share  ttie  same 
structural  safeguards  present  in  the 
pools  exempted  under  PTE  81-7.  Qiief 
among  these  is  the  fact  that  each  pool  is 
administered  by  trustees  independent  of 
the  pool  sponsor  for  the  sole  benefit  of 
the  certificateholders.  In  addition,  the 
operation  of  each  pool  is  governed  by  a 
binding  pooling  and  servicing  agreement 
which,  among  other  things,  operates  to 
prevent  the  pool  sponsor  from  retaining 
unreasonable  fees.  Further,  the 
applicants  iiK&cate  that  the  sponsor  of 
each  pool  will  maintain  a  system  for 
insuring  against  reductions  in  pass- 
through  payments  due  to  loan  defaults. 

The  applicants  also  note  Aat  second 
mortgage  pools  will  be  subject  to  the 
same  general  conditions  applicable  to 
first  mortgage  pools  under  PTE  81-7.  The 
applicants  state  that  due  to  the 
similarities  between  pools  of  first  and 
second  lien  notes,  the  conditions 
already  built  into  the  class  exemption 
should  be  sufficient  protection  for  plan 
participants  and  beneficiaries. 

On  the  basis  of  these  facts  and 
representations,  the  Department  is 
proposing  to  amend  section  111(B)(2)(a) 
to  include  interest  bearing  obligations 
secured  by  rather  first  or  second 
mortgages  or  deeds  of  trust  on  single- 
family  residential  property. 

B.  Forward  Purchase  Commitments 

As  proposed  and  granted.  PTE  81-7 
provides  relief,  under  certain 
circumstances,  for  the  sale  of 
certificates  between  a  plan  and  a  party 
in  interest  with  respect  to  such  plan. 
During  its  consideration  of  PTE  81-7,  the 
Department  received  one  nnnment  and 
some  hearing  testimony  referring  to  the 
possibility  that  an  investor  could  make  a 
"forward  delivery  commitment"^  fca- 
pool  certificates.  Although  not 
specifically  requested  to  provide 
exemptive  relief  for  forward  purchase 
commitments,  the  Department 


'bfdnnaliaBraoahwd  by  iIm  Oapartmenl 
indlcatet  that  the  taoBa  "forwud  dalnary 
conunitmeot."  "farward  plaoMaant"  and  "deiayad 
delivery"  all  refer  to  the  sasie  type  of  tranaactiao 
involving  pool  certificates.  For  tli«  sake  of 
convenience,  the  DepaHaient  has  dioaen  to  nae  the 
term  "farward  debvoy  wnmilmeat"  to  nfar  to  tbis 
transactian. 


21328 


Federal  Regbter  /  Vol.  47.  No.  96  /  Tuesday.  May  IS,  1962  /  Notices 


addressed  this  area  in  the  preamble  to 
the  final  class  exemption,  noting: 

The  Department  does  not  have  tufScieat 
information  at  this  time  to  identify  tliis 
practice  completely,  to  ascertain  tlM 
frequency  of  its  use  in  the  mortgage  pool 
industry  or  to  determine  what  if  any,  abases 
may  be  involved  «vith  such  practices.  The 
Department  does  not  believe  that  it  would  be 
beneficial  at  this  time  to  reopen  the  commeot 
period  regarding  this  subject  and  thereby 
delay  adoption  of  a  Rnal  class  exemptioa .  .  . 
Therefore,  to  the  extent  that  so-called 
"forward  placements"  or  "forward 
commitments"  involve  transactions  wfaioli 
precede  the  formation  of  a  mortgage  pool 
such  transactions  are  beyond  the  scope  of 
this  class  exemption.  To  the  extent  that 
members  of  the  public  believe  that  relief  is 
appropriate  for  such  transactions,  they  are 
invited  to  file  with  the  Department  an 
application  for  relief  in  accordance  with  the 
provisions  of  ERISA  Procedure  75-1  (40  PR 
18741,  April  Za  1975). 

46  FR  7520,  7525-26. 

Since  the  publication  of  PTE  81-7,  die 
Department  has  received  additional 
information  regarding  the  use  of  forward 
delivery  commitments  and  their 
importance  in  the  mortgage  pool 
industry.  Although  the  Department  has 
not  received  any  requests  for  exemptive 
relief  pursuant  to  ERISA  Proc.  75-1.  the 
Department  believes  that  the 
information  it  has  received  forma  a 
sufficient  basis  upon  which  to  propose 
exemptive  relief. 'This  information  and 
its  ramifications  are  discussed  below. 

1.  Contracts  for  Forward  Delivery 
Commitments.  The  information  received 
by  the  Department  indicates  that 
forward  delivery  commitments  may  play 
a  central  role  in  the  formation  of  some 
mortgage  pools  and  the  marketing  of 
some  pool  certificates.  In  the  preamble 
to  the  proposed  mortgage  pool  class 
exemption,  the  Department  described  in 
detail  the  manner  in  which  a  mortgage 
pool  is  established.  45  FR  29937,  29938- 
39.  Basically,  as  described  in  that 
preamble,  a  mortgage  pool  is  formed 
when  the  pool  sponsor  chooses  loans 
from  among  those  it  has  made  or  bought 
and  transfers  those  loans  in  trust  to  an 
independent  trustee.  The  pool  trustee  in 
turn  transfers  to  the  pool  sponsor 
certificates  representing  fractional, 
tmdivided  beneficial  ownership  interests 
in  the  pooled  loans.  The  pool  sponsor, 
either  through  a  broker  or  directly,  then 
places  certificates  with  prospective 
investors. 

The  additional  information  recently 
received  by  the  Department  indicates 
that  the  pool  sponsor,  before  collecting 
loans  for  inclusion  in  a  pool,  seeks  to 
assure  that  the  certificates  of  a 


•Section  3.01  of  ERISA  Proc  75-1  provide*  Aal 
the  Secretary  of  Labor  may  initiate  an  exemptiaa 
proceeding  on  liii  own  motion.  40  PR  18471. 


subsequently  formed  pool  will  be 
marketable,  lids  concern  is  especially 
acute  during  periods  of  fluctuating 
interest  rates,  since,  when  interest  rates 
rise,  such  fluctuations  could  force  pool 
sponsors  to  sell  at  a  discount  certificates 
from  a  pool  of  previously-made  loans 
having  interest  rates  lower  than  current 
market  levels.  It  appears  that  pool 
sponsors,  in  order  to  avoid  such 
situations,  will  seek  agreements  froia 
prospective  investors  whereby  such 
investors  commit  themselves  to 
purchase  a  specific  amount  of 
certificates  possessing  a  specified  pass- 
through  interest  rate  and  evidencing 
interests  in  a  pool  possessing  certain 
characteristics.  Such  agreements  are 
called  forward  delivery  commitments 
(or  forward  delivery  commitment 
conbracts),  and  are  of  two  types.  First,  a 
mandatory  forward  delivery 
commitment  obligates  both  parties  to 
perform  or  risk  default.  In  oUier  words, 
the  pool  sponsor  is  obligated  to  deliver 
by  a  specified  date  certificates 
possessing  certain  agreed  upon 
characteristics.  At  the  same  time,  the 
investor  is  obligated  to  accept  delivery 
of  a  specified  amoimt  ot  such 
certificates  provided  the  certificates 
meet  the  negotiated  criteria.  The  second 
type  are  optional  (or  standby]  forward 
dehvery  commitments  which  provide 
that  performance  by  either  the  pool 
sponsor  or  the  investor  (or  possibly 
both)  is  optional.  One  example  of  an 
optional  forward  delivery  commitment 
contract  would  occur  when  the  pool 
sponsor  is  not  required  to  deliver 
certificates,  but  if  he  does,  the  investor 
must  accept  delivery  if  the  certificates 
meet  the  agreed  upon  criteria. 

It  appears  that,  in  some  cases,  the 
investor  making  a  forward  delivery 
commitment  will  receive  a  so-called 
"commitment  fee"  firom  the  pool 
sponsor.  Typically,  this  fee  (usually 
equal  to  one  basis  point]  is  paid  with  the 
understanding  that  it  will  be  either 
refunded  to  the  pool  sponsor  or  used 
against  the  price  of  the  certificates  upon 
delivery.  In  this  respect,  this  fee 
operates  like  an  earnest  money  deposit 
Other  than  this  fee,  it  does  not  appear 
that  any  other  funds  change  hands  when 
the  investor  gives  a  commitment  The 
investor  is  not  obligated  to  pay  imtil 
delivery  is  tendered. 

The  information  received  by  the 
Department  indicates  that  forward 
delivery  commitment  contracts  are 
concluded  on  an  over-the-coimter  basis 
in  a  bid  and  offer  market  through  the  use 
of  a  broker.  It  appears  that  there  are 
between  seven  and  ten  brokers 
currently  in  this  market.  The  forward 
market  appears  to  be  fairly  deep, 
especially  for  certificates  guaranteed  by 


the  Government  National  Mortgage 
Corporation,  and  daily  "quotes"  of 
current  transaction  rates  are  readily 
available. 

Based  on  the  information  submitted  to 
the  Department  it  appears  that  the 
activities  of  the  mortgage  pool  industry 
may  be  substantially  faciUtated  through 
the  use  of  forward  delivery 
commitments.  This  is  especially  true  in 
situations  where  the  pool  sponsor  would 
be  reluctant  to  make  mortgage  loans  for 
inclusion  in  a  pool  imtil  such  pool 
sponsor  has  received  forward  delivery 
commitments  for  a  substantial  portion  of 
the  certificates  of  a  prospective  pool.  It 
has  been  suggested  that  the 
Department's  discussion  of  forward 
delivery  commitments  in  the  preamble 
to  PTE  81-7,  quoted  above,  has 
discouraged  pension  plans  from  entering 
the  forward  market  and  thereby  limited 
plan  participation  in  the  mortgage  pool 
market  in  general.  It  was  not  the 
Department's  intention  to  limit  the  range 
of  prudent  plan  investment  options. 
Rather,  the  Department  hoped  that 
identifying  areas  in  which  the  original 
applicants  and  commentators  had  failed 
to  supply  sufficient  information  would 
cause  other  individuals  to  submit 
additional  facts  in  this  area.  The 
information  received  by  the  Department 
seems  to  fill  the  need  identified  in  the 
preamble  to  PTE  81-7,  and  based  upon 
that  information,  the  Department  is 
proposing  to  amend  PTE  81-7  to  provide 
the  exemptive  reUef  discussed  below. 

2.  Proposed  Exemptive  Relief.  PTE  81- 
7  provides  relief  for  a  broad  range  of 
transactions  related  to  mortgage  pools, 
including  the  sale  of  certificates  to 
plans.  As  noted  above,  section  1(A)  of 
PTE  81-7  exempts  from  the  prohibitions 
of  section  406(a)  of  the  Act  the  direct  or 
indirect  sale  of  certificates  between  a 
plan  and  a  pool  sponsor  when  the  pool 
sponsor,  pool  trustee  or  pool  insurer  is  a 
party  in  interest  with  respect  to  the  plan. 
Section  I(B]  provides  relief  for  such 
sales  when  the  pool  sponsor,  pool 
trustee  or  pool  insurer  is  a  fiduciary 
with  respect  to  the  plan  assets  being 
invested  in  pool  certificates.  The 
information  received  by  the  Department 
indicates  that  in  most  cases,  a  forward 
delivery  commitment  contract  is  a 
commercially  reasonable  adjimct  to  the 
sale  of  pool  certificates.  As  a  result  in 
order  to  make  more  meaningful  the  relief 
provided  in  sections  I(A]  and  I(B]  of  PTE 
81-7,  the  Department  believes  it  is 
appropriate  to  provide  relief  for  forward 
delivery  commitments  involving 
mortgage  pool  certificates. 

In  order  to  provide  this  relief,  the 
Department  is  proposing  to  add  two 
paragraphs  to  section  ID  of  PTE  81-7, 
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which  contains  defuiiboiM  of  terms  used 
in  the  class  exemption.  Proposed 
paragrapk  G  states  that  for  the 
purposes  of  this  exemption,  the  term 
"sale"  shall  include  a  forward  delivery 
commitment  by  an  investing  plan 
provided  certain  conditions  are  met  The 
first  proviso  of  this  proposed  paragraph 
states  that  the  relief  provided  by  section 
1(A)  of  the  exemption  would  be 
available  only  if  the  terms  of  the 
forward  delivery  commitment  are  no 
less  favorable  to  the  plan  then  they 
would  be  in  an  arm's  length  transaction 
with  an  unrelated  party.  The  second 
proviso  of  this  proposed  paragraph 
relates  to  section  1(B).  and  states  that 
the  relief  provided  in  section  1(B)  from 
the  restrictions  of  section  406(b)  of  the 
Act  would  be  available  only  if  three 
conditions  are  met.  First  the  forward 
delivery  commitment  must  be  approved 
by  a  fiduciary  independent  of  the  pool 
sponsor,  trustee  or  insurer  who  has 
authority  to  manage  and  control  those 
plan  assets  being  committed  for 
investment  in  such  certificates.  This 
provisioB  is  designed  to  mirror  the 
conditio*  cmtained  in  section  1(B)(1)(a) 
of  the  class  exemption  and  to  assure 
oversight  by  an  independent  fiduciary 
both  at  the  time  the  commitment  is 
made  and  when  the  sale  is  finally 
executed.  Second,  the  forward  deUvery 
commitment  shall  not  be  an  option  or 
standby  commitment  unless 
performance  is  optional  on  the  part  of 
the  investing  plan.  The  information 
received  by  the  Department  indicates 
that  the  maricet  for  optional  forward 
delivery  commitments  is  thin,  and.  thus, 
the  structiu-al  market  safeguards  relied 
upon,  in  part  in  PTE  81-7  would  not  be 
present  Third,  at  the  time  the  plan  is 
called  upon  to  perform  pursuant  to  its 
commitment  and  the  sale  of  certificates 
is  executed,  all  of  the  conditions  of 
section  1(B]  of  the  exemption  must  be 
met.  This  condition  is  desired  to 
address  the  situatioa  ia  whick  a  plan 
properly  entered  a  forward  delivery 
contract  but  subsequently  cannot  honor 
its  commitment  without  engaging  in  a 
prohibited  transaction. 

Proposed  paragraph  H  defines  ^te 
term  "forward  delivery  commitment" 
and  "forward  delivery  commitment 
contract".  The  proposal  states  that  these 
terms  would  mean  a  contract  for  the 
purchase  or  sale  of  one  or  more 
certificates  to  be  delivered  at  an  agreed 
future  settlement  date,  which  is  more 
than  thirty  calendar  days  after  the 
contract's  trade  date.  These  terms  would 
include  both  mandatory  contracts 
(which  contemplate  obligatory  delivery 
and  acceptance  of  the  certificates)  and 
optional  (ako  called  standby)  contracts 


(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificates  from, 
the  other  party).  Proposed  paragraph  H 
is  pattraned  after  the  common  usage  of 
this  term  in  the  mortgage  pool  industry.* 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  497S(cK2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  require,  among  other  things,  that 
a  fiduciary  discharge  his  duties 
respecting  the  plan  solely  in  the 
interests  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(aXl)(B)  of  the  Act  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  ender  section  406(a)  of  the  Act 
and  section  4975(cK2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participasts  and  beneficiaries,  and 
protective  of  the  ri^ts  of  participants 
and  beneficiaries  of  the  plan;  and 

(3)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 


'The  information  received  by  the  Department 
indicatei  that  the  mortgage  pool  industry 
distinguiihes  l>etween  forward  delivery 
commitmenta  on  the  one  hand  and  future  cootacta 
in  pass-through  certificates  on  the  ether.  It  appears 
that  the  distinction  (other  than  differing  regulatory 
frameworiu)  lies  in  the  fact  that  an  investor  making 
a  forward  dalivery  commitment  is  primarily 
interested  in  the  delivery  of  specific  certificates. 
Investors  in  the  future  maricet  are  less  concerned 
with  delivery,  seeking  inataad  a  certain  investment 
yield  rather  than  an  identiliable  certificate.  By 
utilizing  the  industry  definition  of  the  term  "forward 
delivery  commitment."  the  Department  intends  that 
PTE  Sl-7  will  not  cover  future  transactions  in  pass- 
through  certiBcates.  Tha  Department  is.  however, 
presently  considering  an  application  filed  by  the 
Futures  Industry  Association  for  various  advisory 
opinions  and  exemptions  with  regard  to  plan 
investments  in  commodity  futures  contracts. 


whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing  Request 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  proposed  exemption  to 
the  address  and  within  the  time  period 
set  forth  above.  All  comments  will  be 
made  a  part  of  the  record.  Comments 
and  requests  Ua  a  hearing  shoold  state 
the  reasons  for  the  writer's  interest  in 
the  proposed  exemption.  Comments 
received  will  be  available  for  public 
inspection  with  the  applications  for 
exemption  at  the  address  set  forth 
above.  » 

Proposed  Exemption 

On  the  basis  of  the  facts  and 
representations  set  forth  in  the 
appUcations,  and  other  information 
available  to  the  Department  the 
Department  is  considering  amending,  to 
read  as  set  forth  below,  Prohibited 
Transaction  Exemption  81-7  (46  FR 
7520)  imder  the  authority  of  section 
408(a)  of  the  Act  and  sectxn  4975(c)(2) 
of  the  Code,  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1: 

I.  Transactkms 

A.  Effective  {anoary  1. 1975,  the 
restrictions  of  sections  406(a)  and  407  ol 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
taxes  imposed  by  section  4875(a)  and  (b) 
of  the  Internal  Revenue  Code  of  1954 
(the  Code)  by  reason  of  section 
4g75(c](l]  (A)  throu^  P)  of  the  Code 
shall  not  apply  to  the  following 
transactions  involving  mortgage  pool 
investment  trusts  (mortgage  pools)  and 
pass-throuigh  certificates  evidencing 
interests  therein  (certificates): 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  of  a  mortgage  pool 
and  an  employee  benefit  plan  when  the 
sponsor,  trustee  or  insurer  61  siidi  pool 
is  a  party  in  interest  with  respect  to  such 
plan,  provided  that  th«  plan  pays  no 
more  than  fair  market  vahie  for  suck 
certificates,  and  provided  further  that 
the  rights  and  interests  evidenced  by 
such  certificates  are  not  subordinated  to 
the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  mortgage 
pool: 

(2)  Hie  continued  hokfing  of 
certificates  acquired  pursuant  to 
subparagraph  (1),  above,  by  an 
employee  benefit  plan. 

B.  Effective  )anuary  1, 1975,  the 
restrictions  of  section  406(b)(1)  and  (2) 
of  the  Act  and  the  taxes  imposed  by 
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section  4975fa)  and  [b)  of  the  Code  by 
reason  of  section  4975(c)(1)(E)  of  the 
Code  shall  not  apply  to  the  following 
transactions  involving  mortgage  pools 
and  certificates  evidencing  interest* 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in 
the  initial  issuance  of  certificates 
between  the  sponsor  or  a  mortgage  pool 
and  an  employee  benefit  plan  when  the 
sponsor,  trustee  or  insurer  of  such  pool 
is  a  fiduciary  with  respect  to  the  plan 
assets  invested  in  such  certificates 
provided: 

(a)  Such  sale,  exchange  or  transfer  is 
expressly  approved  by  a  fiduciary 
independent  of  the  pool  sponsor,  trustee 
or  insiu-er  who  has  authority  to  manage 
and  control  those  plan  assets  being 
invested  in  such  certificates; 

(b)  The  plan  pays  no  more  for  the 
certificates  than  would  be  paid  in  an 

->  arm's  length  transaction  with  an 
unrelated  party; 

(c)  No  investment  mfinagement, 
advisory,  or  underwriting  fee  or  sales 
commission  or  similar  compensation  is 
paid  to  the  pool  sponsor  with  regard  to 
such  sale,  exchange  or  transfer; 

(d)  The  total  value  of  certificates 
purchased  by  a  plan  does  not  exceed 
25%  of  the  amount  of  tha  issue;  and 

(e)  At  least  50%  of  the  aggregate 
amount  of  the  issue  is  acquired  by 
persons  independent  of  the  pool 
sponsor,  trustee  or  insurer. 

C.  Effective  January  1, 1975.  the 
restrictions  of  section  406  (a)  and  (b)  of 
the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)  of  the  Code 
shall  not  apply  to  transactions  in 
connection  with  the  servicing  and 
operation  of  the  mortgage  pool  provided 
that:  (1)  such  transactions  are  carried 
out  in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
agreement;  and  (2)  such  pooling  and 
servicing  agreement  is  made  available 
to  investors  before  they  purchase 
certificates  issued  by  the  pool. 

D.  Effective  January  1, 1975,  the 
restrictions  of  sections  406(a)  and  407  of 
the  Act  and  the  taxes  imposed  by 
section  4975  (a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)  (A)  through 
(D)  of  the  Code  shall  not  apply  to  any 
transactions  to  which  such  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a 
party  in  interest  (including  a  fiduciary) 
with  respect  to  a  plan  by  virtue  of 
providing  services  to  the  plan  (or  who 
has  a  relationship  to  such  service 
provider  described  in  section  3(14)  (F), 
(G),  (H),  or  (I)  of  the  Act),  solely  because 
of  the  ownership  of  a  certificate 


evidencing  an  interest  in  a  mortgage 
pool  by  such  plan. 

n.  General  Conditions 

A.  The  relief  provided  under  section  I, 
above,  is  available  only  if  the  following 
conditions  are  met: 

(1)  The  sponsor  and  trustee  for  each 
mortgage  pool  must  maintain  a  system 
for  insuring  or  otherwise  protecting  the 
pooled  mortgage  loans  and  the  property 
securing  such  loans,  and  for 
indemnifying  certificateholders  against 
reductions  in  pass-through  payments 
due  to  defaults  in  loan  payments  or 
property  damage.  This  system  must 
provide  such  protection  and 
indemnification  up  to  an  amount  not 
less  than  the  greater  of  one  percent  of 
the  aggregate  principal  balance  of  aU 
covered  pooled  mortgage,  or  the 
principal  balance  of  the  largest  covered 
mortgage; 

(2)  Except  in  the  case  of  a 
governmental  or  quasi-governmental 
entity  such  as  the  Federal  National 
Mortgage  Association,  the  trustee  for 
each  mortgage  pool  must  not  be  an 
affiliate  of  the  sponsor  of  such  pool, 
provided,  however,  that  the  trustee  shall 
not  be  considered  to  be  an  affiliate  of 
the  pool  sponsor  solely  because  the 
trustee  has  succeeded  to  the  rights  and 
responsibilities  of  the  pool  sponsor 
pursuant  to  the  terms  of  the  pooling  and 
servicing  agreement  providing  for  such 
succession  upon  the  occurrence  of  one 
or  more  events  of  default  by  the  pool 
sponsor;  and 

(3)  The  sum  of  all  payments  made  to 
and  retained  by  the  pool  sponsor  in 
connection  with  a  mortgage  pool,  and  all 
funds  inuring  to  the  benefit  of  the  pool 
sponsor  as  a  result  of  the  administration 
of  the  mortgage  pool,  must  represent  not 
more  than  adequate  consideration  for 
selling  the  mortgage  loans  plus 
reasonable  compensation  for  services 
provided  by  the  pool  sponsor  to  the 
pool. 

m.  Definitions 

A.  For  the  purpose  of  this  exemption 
the  term  "sponsor"  or  "pool  sponsor" 
mefans: 

(1)  The  entity  which  organizes,  and 
either  continues  to  service  or  supervises 
the  provision  of  services  to,  a  mortgage 
pool  comprised  of  mortgage  loans  either 
made  or  purchased  by  such  entity;  and 

(2)  Any  successor  thereto. 

B.  For  the  purposes  of  this  exemption, 
the  term  "mortgage  pool"  means  an 
investment  pool  tiie  corpus  of  which 

(1)  Is  held  in  trust;  and 

(2)  Consists  solely  of 

(a)  Interest  bearing  obligations 
secured  by  either  first  or  second 


mortgages  or  deeds  of  trust  on  single- 
family,  residential  property; 

(b)  Property  which  had  secured  such 
obligations  and  which  has  been 
acquired  by  foreclosure;  and 

(c)  Undistributed  cash. 

C.  For  the  purposes  of  this  exemption, 
the  terms  "mortgage  pool  pass-through 
certificate,"  or  "certificate"  mean  a 
certificate  representiiig  a  beneficial 
imdivided  fractional  interest  in  a 
mortgage  pool  and  entitling  the  holder  of 
such  certificate  to  pass-through  payment 
of  principal  and  interest  from  the  pooled 
mortgage  loans,  less  any  fees  retained 
by  the  pool  sponsor. 

D.  For  the  purposes  of  this  exemption, 
the  term  "affiliate"  of  another  person 
means: 

(i)  Any  person  directiy  or  indirectiy, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  such  other  person; 

(ii)  Any  officer,  director,  partner, 
employee  or  relative  (as  defined  in 
section  3(15)  of  the  Act)  of  such  otiier 
person;  and 

(ui)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director,  or  partner. 

For  purposes  of  this  paragraph,  the 
term  "control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

E.  For  the  purposes  of  this  exemption, 
the  term  "single-family,  residential 
property"  means  non-farm  property 
comprising  one  to  four  dwelling  units, 
and  also  includes  condominiums. 

F.  For  the  purposes  of  this  exemption, 
a  person  will  be  "independent  of  the 
pool  sponsor,  trustee,  or  insurer"  only  if: 

(1)  Such  person  is  not  an  affiliate  (as 
defined  in  paragraph  111(D)  of  this 
exemption)  of  the  pool  sponsor,  trustee, 
or  insurer;  and 

(2)  Neither  the  pool  sponsor,  trustee, 
insurer,  nor  any  affiliate  thereof,  is  a 
fiduciary  who  has  investment 
management  authority  or  renders 
investment  advice  with  respect  to  any  of 
the  assets  of  such  person. 

G.  For  the  purposes  of  this  exemption, 
the  term  "sale"  includes  a  forward 
delivery  commitment  (as  defined  in 
paragraph  H,  below)  by  an  investing 
plan,  provided 

(1)  For  the  purposes  of  section  1(A), 
the  terms  of  the  forward  delivery . 
commitment  contract  are  no  less 
favorable  to  the  plan  than  they  would  be 
in  an  arm's  length  transaction  with  an 
umelated  party;  and 

(2)  For  the  purposes  of  section  1(B) 
(a)  The  forward  delivery  commitment 

has  been  expressly  approved  by  a 
fiduciary  independent  of  the  pool 
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sponsor,  trustee  or  insurer  who  has 
authority  to  manage  and  control  those 
plan  assets  being  commited  for 
investment  in  such  certificates; 

(b)  The  commitpient  shall  not  be  an 
optional  or  standby  commitment  unless 
performance  is  optional  on  the  part  of 
the  investing  plan;  and 

(c)  At  the  time  of  delivery,  ail  of  the 
conditions  of  section  1(B)  of  this 
exemption  are  met. 

H.  For  the  purposes  of  this  exemption, 
the  terms  "forward  delivery 
commitment,"  and  "forward  delivery 
commitment  contract"  means  a  conti-act 
for  the  purchase  or  sale  of  one  or  more 
certificates  to  be  delivered  at  an  agreed 
future  settlement  date,  which  is  more 
than  thirty  calendar  days  after  the 
contract's  trade  date.  TTie  terms  includes 
both  mandatory  contracts  (which 
contemplate  obligatory  delivery  and 
acceptance  of  the  certificates]  and 
optional  contracts  (which  give  one  party 
the  right  but  not  the  obligation  to  deliver 
certificates  to,  or  demand  delivery  of 
certificates  bom,  the  other  party). 

Signed  at  Washington,  D.C  this  13th  day  of 
May  19a2. 

laCbay  N.  Oayten. 

Adminiatrotor.  Pension  and  Welfare  Benefit 
Prograaia,  Labor-Management  Serricet 
Admimstration,  US.  Department  of  Labor. 
ire  Doc  aa-iMsi  PiM  »-u-K:  inr  pn] 

BajJNQ  CODE  4610-aa-ll 


(ProhMtMl  TraoMCtion  Exemptioh  82-«7; 
ExempMon  ApptaMont  D-1937  and  D- 
2004] 

Class  Exemption  for  Transactions 
involving  Certain  Residential  Mortgage 
Financing  Arrangements 

agency:  Office  of  Pension  and  Welfare 
Benefit  Programs,  Labor. 
ACTKHt  Grant  of  class  exemption. 

SUMMAltv:  This  document  contains  a 
final  exemption  from  certain  of  the 
prohibited  transactions  provisions  of  the 
Employee  Retirement  Income  Seciirity 
Act  of  1974  (the  Act)  and  the  Internal 
Revenue  Code  of  1954  (the  Code).  The 
exemption  involves  the  issuance  of 
commitments  for  the  provision  of 
mortgage  financing  to  purchasers  of 
residential  dwelling  units,  the  receipt  of 
a  fee  in  exchange  for  the  issuance  of 
such  commitment,  tbie  making  or 
purchase  of  loans  or  participation 
interests  therein  pursuant  to  such 
commitments,  and  the  direct  making, 
purchase,  sale,  exchange  or  transfer  of 
mortgage  loans  or  participation  interests 
therein  by  employee  benefit  plans,  if  the 
conditions  specified  in  the  exemption 
are  met.  The  exemption  affects 
participants  and  beneficiaries  of 


employee  benefit  plans  involved  in  such 
transactions,  certain  employers  who 
contribute  to  such  plans  and  other 
persons  who  engage  in  the  described 
transactions.  In  the  absence  of  this 
exemption,  certain  purchase  and  sale 
transactions  between  the  plan  and 
parties  in  interest  and  certain 
extensions  of  credit  transactions 
between  the  plim  and  other  parties  in 
interest  would  be  prohibited  by  the  Act 
and  the  Cods. 

EFFECnVE  DATE  January  1, 1975. 
(Certain  conditions,  as  specified  herein, 
are  applicable  effective  June  17, 1982.) 
FOR  FUfrrHER  iNFOIIMATION  CONTACT: 

Paul  R-  Antsen,  Office  of  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs.  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Room  C- 
4528.  Washington,  D.C.  20216  (202)523- 
6915.  This  is  not  a  toll  free  number. 
SUPPLEMENTARY  INFORMATION:  On 
December  3, 1981,  notice  was  published 
in  the  Federal  Register  (46  FR  58773; 
republished  December  4. 1981, 46  FR    , 
50335)  of  the  pendency  before  the 
department  of  Labor  (the  Department)  of 
a  proposed  class  exemption  from  the 
restrictions  of  section  400(a)(1)  (A) 
through  (D)  of  the  Act  and  fiom  certain 
taxes  imposed  by  section  4975  (a)  and 
(b)  of  the  code  by  reason  of  section 
4975(c)(1)  (A)  through  (D)  of  the  Code.» 
The  proposed  exemption  was  based  on 
applications  filed  by  the  National 
Coordinating  Committee  for 
Multiemployer  Plans  (NCCMP)  (D-1937) 
and  by  the  National  Association  of 
Home  Builders  (NAHB)  (D-2004) 
(collectively  referred  to  as  the 
applicants)  pursuant  to  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code,  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  184n,  April  28, 1975).  In 
addition,  other  applications  for  both 
class  and  individual  exemptions  for 
traiuiactions  of  the  type  covered  by  this 
exemption  have  been  filed  with  the 
Department.* 

The  notice  set  forth  a  summary  of 
facts  and  representations  contained  in 
the  applications  of  the  NCCMP  and  the 
NAIffl,  and  referred  interested  persons 
to  the  applications  for  a  complete 
statement  of  facts  and  representations. 
The  applications  have  been  available 
for  public  inspection  at  the  Department 
in  Washington.  D.C 


'  Hereafter,  reference*  to  provii tons  of  the  Act 
•hall  include  reference*  to  parallel  provisions  of  the 
Code. 

*  Carpentart  Panalaa  Tmat  Fund  of  Detroit  and 
Vidnity,  D-2421.  Caipenters  Pensioo  Fund  of 
Illinois,  D-.2e74,  and  the  Doited  SUtes  League  of 
Savings  Associations  (D-287S).  The  Department 
gava  due  oonalderatkm  to  theae  appUcations  in 
oraaidaring  tke  aoopa  of  this  final  exemption. 


The  Department  received  90  public 
comments  with  regard  to  the  proposed 
class  exemption.  Upon  consideration  of 
all  the  comments  submitted,  the 
Department  has  determined  to  grant  the 
proposed  class  exemption,  subject  to 
certain  modifications.  These 
modifications  and  the  major  comments 
are  discussed  below. 

Descriptioo  of  the  Prapoad 

Part  I  of  the  proposed  class  exemption 
provided  conditional  relief  prospectively 
and  retroactively  to  January  1, 1975,  for 
transactions  involving  the  issuance  of 
commitments  by  employee  benefit  plans 
to  purchasers  of  new  single  family 
dwelling  units,  the  receipt  of  a  fee  in 
exchange  for  the  issuance  of  such 
commitment  emd  the  actual  making  or 
purchase  of  the  mortgage  loan  by  the 
plan  pursuant  to  such  commitment  Part 
n  of  the  proposal  contained  the  general 
conditions  applicable  to  the  transactions 
listed  in  Part  L  Conditions  A  and  B 
addressed  the  nature  and  scope  of  the 
commitment  and  required  that  the 
commitment  be  consistent  witii 
customary  practices  in  the  residential 
financing  industry.  Condition  C 
provided  that  the  commitment  be  nude 
on  behalf  of  the  plan  by  an  "established 
finandal  institution"  wfaidi  was  not 
subject  to  a  controlling  influence  over  its 
management  or  policies  by  an  entity 
related  to  the  plan.*  Condition  D 
provided  that  the  financing  for  the 
purchase  of  the  residential  dwelling  unit 
must  have  been  provided  through  an 
"established  financial  institution"  (1) 
based  on  criteria  which  were  consistent 
with  customary  practices  in  the 
residential  mortgage  industry,  and  (2) 
which  commonly  made  mortage  loans 
on  similar  terms  and  conditions  from  its 
own  fimds.  Condition  E  outlined  the 
requirements  for  the  loan  which 
included  an  arm's  length  standard,  that 
the  loan  be  consistent  with  customary 
practices  in  the  residential  mortgage 
industry  and  that  it  be  secured  by  a  duly 
recorded  first  lien  on  the  unit.  Condition 
F  limited  those  individuals  who  could 
exercise  authority  or  render  investment 
advice  so  as  to  make  them  a  fiduciary 
with  respect  to  the  commitment 
decision.  Condition  G  restricted  those 
eligible  parties  in  interest  for  whom  the 
plan  cotild  provide  mortgage  financing, 
condition  H  outlined  the  requirements  to 
be  followed  should  a  plan  decide  to 
service  those  loans  which  it  acquired 
under  this  exemption.  Condition  I 
contained  recordkeeping  requirements 


'The  Departmant  apadBcaHy  sooght  pabUc 
oommem  on  viabta  ahenwitivea  for  this  aspect  of 
the  proposed  axemptian. 
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required  by  the  department  in  providing 
certain  types  of  exemptive  relief.  Part  lU 
of  the  proposal  contained  definitions  of 
the  terms  affiliate,  established  financial 
institution,  and  residential  dwelling  unit 

General  Discussion 

The  two  original  applications  for  class 
exemptions  which  formed  the  basis  for 
the  proposal  described  general  types  of 
transactions  which  appeared  to  the 
Department  to  be  customary  for  the 
residential  mortgage  industry.  As  a 
result  of  the  comments  filed  with  the 
Department  pursuant  to  the  proposal,  as 
well  as  a  review  of  other  applications 
for  class  and  individual  exemptions,  the 
Department  has  become  aware  of  other 
transactions  customarily  involved  in 
residential  mortgage  financing  which, 
subject  to  applicable  conditions,  are 
also  covered  in  this  exemption. 
Therefore,  as  stated  above,  and  as 
further  described  below,  the  class 
exemption  as  here  granted  is 
significantly  broader  in  scope  in  several 
respects  than  originally  proposed. 

In  the  Department's  view,  the  class 
exemption,  as 

granted,  not  only  provides  certainty  to 
plan  fiduciaries  as  to  the  application  of 
the  Act's  prohibited  transactions 
provisions  to  many  transactions  which 
are  customary  in  residential  mortgage 
financing,  it  is  also  designed  to 
accommodate  changes  in  the  mortgage 
marketplace  as  they  occur,  without  the 
necessity  of  amendments  to  the 
exemption.  This  flexibility  results  from 
the  definition  of  a  "recognized  mortgage 
loan"  contained  in  the  final  exemption. 
Pursuant  to  this  definition,  generally,  the 
exemption  will  apply  to  covered 
transactions  involving  mortgages  which 
are  eligible  for  purchase  by  the 
Government  National  Mortgage 
Association  (GNMA),  Federal  Home 
Loan  Mortgage  Corporation  (FHLMC), 
the  Federal  National  Mortgage 
Association  (FNMA)  (collectively  the 
Agencies).  As  new  residential  financing 
arrangements  are  introduced  in  the 
marketplace  for  which  the  Agencies 
establish  acquisition  programs  and 
underwriting  standards,  the  exemption 
will  automatically  apply  to  such 
arrangements.  It  is  the  existence  of 
these  recognized  programs  and 
ascertainable  underwriting  standards 
that  contributed  to  the  Department's 
conclusion  that  a  broadened  exemption 
would  be  consistent  with  the 
requirements  of  section  408(a]  of  the 
Act 

The  Department  wishes  to  specifically 
point  out  that  the  granting  of  this 
exer.Tition  should  not,  in  any  way,  be 
construed  as  encouraging  or  endorsing 
plan  investments  in  residential 


mortgages.  Rather,  it  is  the  Department's 
objective  to  adequately  respond  to  the 
applications  for  exemption  submitted  for 
transactions  of  the  subject  type  and,  in 
so  doing,  to  remove,  where  the 
applicable  statutory  findings  can  be 
made,  barriers  that  may  exist  to  such 
plan  investments.  Decisions  regarding 
specific  plan  investments  or  an 
investment  course  of  action  must,  of 
course,  bejnade  by  appropriate  pltin 
fiduciaries  and  must  be  consistent  with 
the  Act's  fiduciary  standards  including 
the  prudence  standard  contained  in 
section  404(a)(B).  The  Department 
wishes  to  emphasize,  for  example,  that 
any  mortgage  loan  (or  program  of 
mortgage  loans]  which  is  acquired  by  an 
employee  benefit  plan,  must  be 
considered  as  a  plan  investment  or 
investment  course  of  action.  Because  the 
investment  would  be  selected  (if  at  all) 
in  preference  to  other  investment 
alternatives,  it  would  generally  not  be 
prudent  if  the  investment  or  investment 
course  of  action  provided  the  plan  with 
less  return,  in  comparison  to  the  risk 
involved,  than  comparable  investments 
or  investment  courses  of  action 
available  to  the  plan;  or,  alternatively, 
involved  a  greater  risk  to  the  security  of 
plan  assets  than  such  other  investment 
or  investment  course  of  action  offering 
similar  return.* 

As  proposed,  and  as  granted,  the 
exemption  provides  bodi  prospective 
and  retroactive  relief.  Unlike  the 
proposal,  however,  certain  conditions 
are  applicable  only  prospectively  (see 
detailed  discussion  below).  The 
Department  wishes  to  specifically  note 
that  no  exemption  is  provided  eitfier 
prospectively  or  retroactively,  from  the 
prohibitions  of  section  406(b)  of  the  Act. 
Thus,  for  example,  if  a  plan  acquires 
mortgages  (even  if  the  mortgages  are 
"recognized  mortgage  loans")  in  a 
transaction  which  violates  section 
406(b)  of  the  Act,  this  exemption  will  not 
apply  to  exempt  plan  fiduciaries  from 
such  violations. 

Finally,  the  Department  notes  that 
section  3.04  of  ERISA  Procedure  75-1 
provides  that  an  application  for  an 
individual  exemption  will  not  ordinarily 
be  considered  separately  if  a  class 
exemption  which  would  encompass  the 
transaction  has  either  been  the  subject 
of  an  exemption  proceeding  or  is  under 
consideration.  Nevertheless,  the 
Department  recognizes  that  there  may 
be  circumstances  involving  the  general 
types  of  transactions  which  are  the 
subject  of  this  class  exemption  that 
deserve  separate  consideration. 
Accordingly,  the  Department  will 


determine,  on  a  case-by-case  basis, 
whether  to  consider  such  applications 
on  their  merits. 

Disucssion  of  the  Comments 

A.  TransacUoiiB 

1.  Plan  Acquisition  of  Mortgage 
Loans.  Pursuant  to  the  applicants' 
request,  the  transactions  covered  by  the 
proposed  class  exemption  were  limited 
to  plan  acquisitions  of  whole  mortgage 
loans  on  new  residential  units  pursuant 
to  a  commitment.  Many  commentators 
noted  that  limiting  purchases  to  those 
made  pursuant  to  a  conunitment  unduly 
restricted  a  plan's  investment  flexibility, 
profit  opportunity  and  liquidity.  Plims 
were  represented  as  frequently 
purchasing  mortgage  loans  on  an  over- 
the-counter  or  immediate  purchase 
basis.  Commenting  in  light  of  its  own 
pending  exemption,  the  United  States 
League  of  Savings  Associations 
(USLSA)  urged  the  Department  to 
expand  the  existing  proposal  arguing 
that  both  the  interests  of  housing  and 
pension  plan  participants  would  be  best 
served  by  a  more  comprehensive 
exemptioiL  On  the  basis  of  these 
comments  the  Department  has 
concluded  that  it  would  be  appropriate 
to  expand  the  exemption  to  cover  direct 
acquisitions  as  well  as  those  made 
pursuant  to  a  prior  commitment 

2.  Acquisition  of  Participation 
Interests.  Several  commentators  also 
suggested  that  the  principles  and 
protections  embodied  in  the  exemption 
would  be  equally  appUcable  to  plan 
acquisitions  of  loan  participations.  A 
loan  participation  was  described  as  an 
agreement  involving  the  ownership  in 
common  of  mortgage  loans  by  two  or 
more  investors.  A  typical  transaction 
was  represented  as  one  where  an 
orginating  lender  retains  a  small  interest 
and  sells  the  remainder  to  an 
institutional  investor.  The  originating 
lender  would  hold  equitable  tide  in  the 
underlying  mortgage(s)  and  "service" 
the  mortgages  for  aU  interest  holders  by, 
e.g.,  passing  through  periodic  payments 
of  principal  and  interest  on  a  pro  rata 
basis  and  sharing  in  any  losses  on  the 
same  basis.  These  agreements  are 
similar  to  the  larger  scale  selling  of 
certificate  interests  in  a  pool  of  loans. 
The  department  has  previously  provided 
relief  for  these  "mortgage  backed 
security"  arrangements;  •  however,  that 
exemption  did  not  provide  relief  for  the 
purchase  of  a  participation  interest  in 
individual  loans.  According  to  one 
commentator,  participation  interests  are 
generally  structured  as  investment 


*  Department  of  Labor  Advitory  Opiitioa  81-12A, 
January  16,  ISSL 


'Prohibited  TranMctkia  Bxanptioo  81-7  (PTE  81- 
7]  (46  FR  TSaa  lanaaiy  2S.  ISBl.) 
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contracts  rather  than  the  grantor  trusts 
used  in  PTE  81-7.  It  was  represented 
that  while  on  the  smaller  scale,  this 
activity  accounts  annually  for  a 
substantial  level  of  investment  in  the 
secondary  market  financing  of 
residential  mortgage  loans.  In  support  of 
this  form  of  investment  the  commentator 
argued  that  the  purchase  of  a 
participation  interest  could  result  in 
greater  protection  for  an  investing  plan 
since  the  risks  are  shared  with  the 
originating  lender  who  generally  retains 
an  interest  in  the  loan(s)  sold.*  In 
addition,  the  class  application  filed  by 
the  USLSA  requested  relief  for  the 
acquisition  of  participation  interests  by 
plans  both  for  over-the-counter 
transactions  and  pursuant  to  a  prior 
commitment 

The  Department  beheves  that  the 
process  under  which  plan  decisions  are 
made  along  with  the  protections 
inherent  in  any  continuing  arrangement 
are  crucial  elements  in  evaluating 
whether  the  statutory  criteria  for 
granting  administrative  rehef  have  been 
satisfied.  Based  on  the  description  of 
these  arrangements  provided  by  the 
USLSA.  among  others,  which  indicates 
that  the  role  of  an  seller/servicer  may 
generally  be  restricted  to  essentially 
mechanical  functions  and  because  the 
exemption  requires  that  any  plan 
decision  to  acquire  a  participation 
interest  be  made  by  an  independent 
fiduciary  the  Department  is  able  to 
expand  the  exemption  to  include  both 
the  commitment  to  purchase  and  the 
direct  purchase  of  a  participation 
interest  in  mortgage  loans. 

3.  Pooling  of  Assets  by  Plans.  Section 
404(a)(1)(C)  of  the  Act  requires  a  plan  to 
diversify  the  investments  of  the  plan  so 
as  to  minimize  the  risk  of  large  losses. 
One  commentator  suggested  that  many 
smaller  plans  interested  in  investing  in 
mortgage  loans  beUeve  they  are 
precluded  from  doing  so  because  of  the 
amount  of  plan  assets  needed  to 
purchase  either  a  participation  interest 
or  a  whole  mortgage. 

In  its  application  the  NAHB  requested 
consideration  be  given  to  the  creation  of 


'The  Oepoiitory  Instltutioii  Deregulation  and 
Monetary  Control  Act  of  1980  Public  Law  96-221;  94 
Stat.  13Z  12  U.S.C  1724  et  seq.  resulted  In  the 
removal  of  the  mandatory  retention  requirement  by 
the  originating  lender  Erom  the  Federal  Saving*  and 
Loan  Insurance  Corporation  regulation*  (12  CFR 
563.9-1  withdrawn  45  FR  70095  Nov.  la  1960). 
However,  it  ii  represented  u  ■  practical  matter, 
that  originating  lender*  generally  still  retain  a 
limited  (5  percent)  ownership  in  participation 
interests  which  they  create.  Tliis  retention  of  5 
percent  is  required  should  they  seek  to  sell  such 
participation  interest  to  FHLMC  (Section  3.102 
FHLMC  Sellers  Guide  for  Conventional  Mortgages) 
or  FNMA  (FNMA  Form  637.  Appendix  F,  FTSTMA 
Conventional  Home  Mortgage  Selling  Contract 
Supplement). 


nonprofit  corporations  established  by 
regional  state  or  local  home  building 
associations  (HBAs)  affiUated  with 
NAHB  to  assist  plans  in  pooling 
financial  resources  for  mortgage 
investment.  In  the  proposed  exemption, 
the  Department  responded  that  the 
inclusion  of  relief  for  such  HBA 
arrangements  was  not  necessary  in 
order  to  achieve  the  purposes  for  which 
the  exemption  was  requested,  the 
Department  noted  the  avaUability  of 
section  408(b)(2)  of  the  Act  and 
interpreting  regulations  (29  CFR 
2550.408b-2)  which  provided,  if  certain 
conditions  were  satisfied,  an  exemption 
from  the  provisions  of  section  406(a)  of 
the  Act.  The  Department  agrees  that  the 
pooling  of  funds,  in  certain  situations, 
may  be  a  suitable  form  of  investment; 
however,  it  will  not  advocate  any 
specific  format  for  such  pooling.  The 
Department  believes  the  exemption,  as 
modified  to  include  acquisition  of 
participation  interests,  should 
adequately  address  these  concerns. 

4.  Sales  of  Mortgage  Loans  or 
Participation  Interests.  One 
commentator  noted  that  the  proposal 
failed  to  include  as  a  separate  covered 
transaction  the  sale  of  a  mortgage  loan 
held  by  a  plan.  While  noting  that 
pension  plans  are  likely  to  retain 
mortgage  investments  until  their 
maturity,  the  commentator  suggested 
that  their  sale  may  be  desirable  from 
time  to  time.  Therefore,  the  Department 
was  urged  to  revise  the  list  of 
transactions  to  include  the  sale  of 
mortgage  loan  or  participation  interest 
investments.  The  Department  has 
adopted  this  comment  and  modified  the 
final  exemption  accordingly. 

5.  Servicing  of  Mortgage  Loans  or 
Participation  Interests.  Several 
commentators  urged  the  Department  to 
expand  the  exemption  to  include  relief 
for  the  provision  of  services  incidental 
to  the  purchase  of  a  mortgage.  As 
explained  by  the  applicants  and 
discussed  in  the  comments,  plans  would 
purchase  morgage  loans  from  a  financial 
institution  and  retain  that  institution,  or 
a  similar  financial  institution  to 
"service"  the  loan  by  collecting  and 
remitting  to  the  plan  the  installment 
payments  made  by  the  borrower.  In  the 
event  of  a  default  this  entity  would  be 
responsible  for  protecting  the  plan's 
interests  under  any  foreclosure 
proceeding  includhig  rights  available 
under  any  Federal  or  private  insurance 
or  guaranty  program.  This  servicing  is  a 
separate  contractual  arrangement 
between  the  parties  distinct  from  the 
purchasing  of  the  mortgage  loan.  Where 
this  servicing  arrangement  satisfies  the 
conditions  of  section  408(b)(2]  of  the  Act 


and  applicable  regiUations,  no 
additional  administrative  relief  would 
appear  to  be  necessary  or  appropriate. 

B.  Conditions 

1.  Established  Financial  Institution. 
For  purposes  of  the  exemption  the  term 
"established  financial  institution"  was 
defined  as  an  investment  manager 
described  in  section  3(38)  of  the  Act 
with  respect  to  the  plan,  or  a  savings 
and  loan  association  subject  to 
regulation  by  the  Federal  Home  Loan 
Bank  Board,  which,  in  the  normal  course 
of  its  business,  engages  in  tmasactions 
described  in  this  exemption. 

As  stated  in  the  proposal,  the 
Department  viewed  the  existence  of  an 
independent  decision  maker 
("established  financial  institution")  as  a 
significant  factor  in  its  ability  to  propose 
exemptive  relief.  In  recognition  of  the 
fact  that  the  condition  requiring  that  the 
commitment  decision  be  made  by  such 
an  independent  fiduciary  had  not  been  a 
part  of  the  original  application  requests 
and  the  applicants'  contention  that  the 
condition  was  not  essential,  the 
Department  invited  specific  comments 
regarding  this  condition.  Several 
commentators  urged  the  Department  to 
delete  the  condition  as  unnecessary  or 
proposed  a  variety  of  alternatives  to  this 
independent  fiduciary.  Other 
commentators  suggested  that  as 
proposed,  the  exemption  was  not 
protective  enough  and  urged  the 
Department  adopt  additional  safeguards 
to  ensure  that  the  investment  decisions 
were  made  in  the  best  interests  of  plan 
participants  and  beneficiaries. 

In  the  context  of  a  request  for  relief 
for  such  a  large  and  varied  class  of 
persons,  the  Department  has  determined 
that  the  suggested  approaches  either  did 
not  afiord  adequate  protection  or  would 
result  in  an  arbitrary  approach  that 
would  depreive  plans  of  desirable 
flexibility  in  establishing  a  mortgage 
investment  program  which  best  suits 
their  individual  needs.  After  considering 
the  range  of  alternatives  presented,  the 
Department  is  unable  to  conclude  that 
any  of  the  suggested  alternatives  is 
appropriate,  in  the  context  of  a  class 
exemption,  to  provide  the  protections 
which  would  enable  the  Department  to 
make  the  findings  necessary  to  grant 
exemptive  relief. 

The  Department  has  determined, 
based  in  large  part  on  the  additional 
protections  which  are  inherent  in  the 
adoption  of  the  "recognized  mortgage 
loan"  standard  in  the  final  exemption, 
that  the  potential  for  abuse  has  been 
minimized  so  that  additional  protections 
beyond  those  proposed  need  not  be 
included  in  this  condition.  The 
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Department  has  detennined  to  retain  the 
role  of  an  independent  Hduciary  in  the 
decision  making  process  as  proposed. 
The  categories  of  entities  who  may 
serve  in  such  capacity,  however,  have 
been  broadened. 

As  indicated  in  the  summary  of  the 
proposed  exemption  above,  the 
involvement  of  an  "established  financial 
institution"  was  required  both  with 
respect  to  the  commitment  decision  and 
the  financing  or  loan  origination 
process.  Many  commentators  expressed 
concerns  regarding  the  Department's 
application  of  the  term  in  both 
conditions. 

Condition  C  of  the  proposed 
exemption  provided  that  the  decision  to 
issue  the  commitment  must  be  made  on 
behalf  of  the  plan  by  an  "established 
financial  institution"  which  would  not 
be  subject  to  influence  by  parties  related 
to  the  plan.  Several  comments  suggested 
that  the  residential  financing  industry 
contains  a  wide  range  of  institutions, 
cuirendy  active  in  the  mortgage  market, 
with  the  knowledge  and  experience  to 
make  commitment  type  decisions  which 
were  not  included  in  the  proposed 
definition.  Several  of  the  commentators 
urged  the  Department  to  expand  the  list 
of  "established  financial  institutions" 
and  suggested  what  they  considered  to 
be  appropriate  additions. 

Rather  than  expand  a  listing  of 
specifically  eligible  institutions,  the 
Department  has  decided  to  delete  the 
term  "established  financial  institution" 
from  the  fhial  exemption  and  develop  a 
new  term  to  describe  those  persons 
eligible  to  make  commitment  decisions 
on  behalf  of  employee  benefit  plans.  The 
term"qualified  real  estate  manager,"  as 
described  below,  provides  a  more 
flexible  standard  of  eligibility— that  of 
acceptance  in  the  marketplace. 

Several  comments  expressed  concern 
whether  the  independent  fiduciary 
envisioned  by  Condition  C  of  the 
proposed  exemption  would  be  able  to 
maintain  sufficient  independence. 
Clearly,  what  the  Department  seeks  to 
prevent  is  the  existence  of  influence 
which  may  affect  the  exercise  of  the 
fiduciary's  best  judgment.  This,  in  the 
Department's  view,  is  an  inherentiy 
factual  matter  based  on  the  facta  and 
circumstances  of  the  particular 
relationship  existing  at  that  time.  The 
Department  believes  that  all  the 
conditions  contained  in  the  final 
exemption,  taken  together,  provide  an 
adequate  basis  for  granting  the 
exemption. 

Other  commentators  posed  a  related 
concern  by  noting  that  trustees  of  a  plan 
often  provide  certain  guidelines  or 
invesbnent  policies  to  those  making 
investment  decisions  on  behalf  of  a 


plan.  The  Department  believes,  that  a 
fiduciary  may  appropriately  follow 
certain  guidelines  and  not  be  considered 
to  be  under  the  controlling  influence  of 
the  plan  trustee.  However,  a  fiduciary  is 
not  entitied  to  blindly  rely  upon 
guidelines  or  investment  policies 
established  by  other  plan  fiduciaries. 
The  Department  considers  that  under 
section  404{a)(l)(B]  of  the  Act,  a 
fiduciary  has  a  du^  not  to  act  in 
accordance  with  a  delegation  of  plan 
investment  duties  to  the  extent  that  such 
fiduciary  either  knows  or  should  know 
that  the  delegation  involves  a  breach  of 
fiduciary  responsibility. 

Condition  D  of  the  proposed 
exemption  required  that  financing  be 
provided  through  an  "established 
financial  institution"  which  selects  the 
recipient  and  originates  the  loan  based 
on  criteria  that  are  consistent  with 
"customary  practices"  and  which  "*  *  * 
commonly  makes  mortgage  loans  on 
similar  terms  and  conditions  from  its 
own  funds."  The  comments  suggested 
that  the  requirements  of  the  condition 
served  to  bar  potential  providers  of  this 
service  which  In  the  commentator's 
view  were  otherwise  qualified.  In 
addition,  the  comments  noted  that  the 
"from  Its  own  funds"  requirement 
eliminated  a  major  segment  of  the 
mortgage  investment  community  from 
providing  such  loan  origination  services 
when  these  business  enterprises  have 
been  recognized  as  possessing  the 
requisite  laiowledge  and  expertise  to 
perform  this  role.  The  Department  had 
not  intended,  by  the  terms  of  this 
condition  to  unduly  limit  the  categories 
of  parties  eligible  to  provide  this  service 
to  plans.  The  record,  however,  reflects 
the  need  to  modify  the  definition 
describing  those  entities  eligible  to 
provide  loan  origination  services  to 
plans.  The  Department  has  determined 
to  delete  the  terra  "established  financial 
institution"  from  this  condition  and 
adopt  a  new  definition  of  an 
"established  mortgage  lender"  which 
recognizes  the  role  of  parties  such  as 
mortgage  bankers  and  the  full  range  of 
depository  Institutions  which  have 
traditionally  provided  this  service. 
Several  comments  suggested  the 
Department  adopt  a  general  definition 
relating  to  institutional  experience  in  the 
mortgage  market  followed  by  a 
comprehensive  listing  of  those 
institutions  which  presentiy  originate 
mortgage  loans.  Other  comments 
suggested  that  the  secondary  market 
itself  contained  recognized  criteria  for 
loan  origination  services.  The 
Department  has  determined  it  more 
appropriate  to  adopt  a  standard  which 
incorporate*  the  existing  approval 
proceaaea  of  those  agencies  with  a 


congressional  mandate  to  operate  in  the 
residential  housing  market 

The  first  category  under  the  new 
definition  incorporates  those  standards- 
developed  for  lenders  who  originate 
loans  which  qualify  for  participation  in 
any  mortgage  insurance  program  under 
the  National  Housing  Act '  The 
Department  of  Housing  and  Urban 
Development  (HUD)  has  established  a 
procedure  for  the  approval  of  such 
originators.* The  second  category 
involves  lenders  who  originate 
conventional  loans  where  qualification 
procedures  have  been  developed  by 
FNMA  'and  PHLMC^At  the  request  of 
several  commentators  the  Department 
has  included  in  its  definition  of  those 
eligible  to  provide  origination  services  a 
third  category — state  housing  finance 
agencies  (HFAs).  According  to  the 
conunentators,  HFAs  are  currentiy 
expanding  their  traditional  programs  to 
deal  direcUy  with  the  public  as  mortgage 
lenders.  The  commentators  have 
represented  that  HFAs  have  the  size  and 
staff  capacity  to  manage  all  mortgage 
purchase  operation*  of  pension  plans.  It 
has  also  been  suggested  that  in  some 
regions  of  the  country,  HFAs  may  be 
one  of  the  primary  mortgage  lenders. 
Therefore,  the  Department  has  included 
these  entities  in  its  definition  of  an 
"established  mortgage  lender." 

One  commentator  raised  the  question 
whether  the  discretion  exercised  by  an 
originator  in  qualifying  a  buyer  would 
be  construed  by  the  Department  as 
fiduciary  conduct.  Section  3(21)  of  the 
Act  provide*  in  relevant  part,  "*"  *  *  a 
person  is  a  fiduciary  with  respect  to  a 
plan  to  the  extent  (1)  he  exercises  any 
discretionary  authority  or  discretionary 
control  respecting  management  of  such 
plan  or  exercises  any  anthority  or 
control  respecting  management  or 
disposition  of  its  assets  •  *  *"  In  the 
Department's  view  tha  decision  to  invest 
plan  assets  in  residential  mortgage 
financing  is  a  fiduciary  decision.  Once 
the  decision  is  made  either  to  issue  a 
commitment  on  particular  terms,  or 
invest  directiy  in  certain  morgage  loans, 
the  Department  is  of  the  view  that  the 
specific  actions  of  qualifying  a  buyer 
consistent  with  those  terms  would 
generally  not  constitute  fiduciary 
conduct 

2.  Mortgage  Loans  and  the 
Requirement  of  "Customary  Practices  ". 
Condition  E  of  the  proposed  exemption 


'PubUc  Law  479,  rard  CoiiyvM,  4B  Stat  UW,  12 
\3S.C.\7m.a^»oq. 

*2ACfKaa.let»eq. 

'FNMA  Coavanttonal  Homa  Mortgage  SeOi^ 
Contract  Supplaaient.  Seottona  201-204. 

'•FHLMC  8«U«n  Guida  for  CoowiUiaQal 
Mortgagaa.  Part  1.  aactloo  20a 
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required,  among  other  things,  that  the 
mortgage  loan  to  be  acquired  be 
"consistent  with  customary  practices  in 
the  residential  mortgage  industry."  This 
condition  was  included  to  indicate  the 
Department's  concern  that  mortgage 
loans  to  be  acquired  by  a  plan  be  of 
investment  quality  and  marketable  to 
insure  some  measure  of  safety  and 
liquidity.  As  discussed  above,  the 
Department's  position  regarding 
prudence  in  investment  does  not  seek  to 
restrict  the  range  of  investment  options 
available  to  a  plaa  However,  where  the 
subject  investments  would  violate  the 
prohibited  transactions  rules  of  the  Act 
the  Department  has  an  obligation  to 
consider  those  investments  in  light  of 
the  statutory  criteria  for  granting 
administrative  relief. 

Several  commentator*  pointed  out 
that  the  economic  climate  of  recent 
years  has  had  a  significant  impact  on 
the  residential  mortgage  market  The 
impact  appeared  to  have  been  most 
evident  in  the  mortgage  instruments 
used  in  financing.  "The  result  has  been 
the  creation  of  a  number  of  "alternative 
mortgage  instruments"  (AMIs).  These 
AKQs  have  achieved  varying  degrees  of 
recognition;  however,  as  indicated  by 
the  comments,  in  many  cases  this 
acceptability  could  not  be  equated  to  a 
"customary  practice  in  the  residential 
mortgage  industry." 

The  Department  has  determined  that 
the  language  "customary  practices  in  the 
residential  financing  industry,"  does  not 
establish  an  adequate  standard  against 
which  plan  fiduciariermay  judge,  with 
the  necessary  degree  of  certainty, 
compliance  with  this  condition  of  the 
exemption.  In  developing  a  more 
objective  standard,  the  Department  has 
adopted  the  suggestion  of  some 
commentators  and  modified  the 
condition  by  requiring  that  those 
mortgage  loans  to  be  acquired  under  this 
exemption  must  be  eligible,  through  an 
established  program,  for  purchase  by 
one  of  the  Agencies.  Therefore, 
Condition  E  of  the  proposed  exemption, 
has  been  modified  to  reflect  the 
"recognized  loan"  standard. 

Adopting  the  "recognized  mortgage 
loan"  standard  also  enables  the 
Department  to  address  another  concern 
raised  in  several  comments  relating  to 
Condition  E  of  the  proposed  exemption. 
By  limiting  the  allowable  security  to  first 
liens  on  a  residential  unit  investments 
in  junior  or  second  liens  were  precluded 
Several  commentators  suggested  that 
properly  underwritten,  fully  amortizing 
second  mortgage  liens  can  offer 
investors  a  combination  of  safety,  high 
yield  and  short  maturities  which  could 
allow  for  a  further  diversification  of 
pension  fund  portfolios.  Another 


commentator  argued  that  in  enacting 
the  Depository  Institution  Deregulation 
and  Monetary  Control  Act  of  1980, 
Congress  recognized  that  the  loan-to- 
value  ratio  ra&er  than  lien  position 
provides  the  security  for  real  estate 
investment  by  removing  the  first  lien 
requirement  for  residential  real  estate 
lending.  To  the  extent  that  nationwide 
programs  are  operated  by  the  Agencies 
for  the  purchase  of  mortgage  loans 
secured  by  junior  or  second  hens,  such 
liens  would  satisfy  the  "recognized 
mortgage  loan"  requirement 

The  third  requirement  of  Condition  E 
required  that  the  terms  of  the  mortgage 
loan  be  at  least  as  favorable  to  the  plan 
as  the  terms  of  a  loan  involving 
unrelated  parties.  No  comment  was 
received  regarding  this  issue,  ' 
accordingly  the  Department  has 
incorporated  this  language  in  the  final 
exemption. 

3.  Joint  Commitment  and  Origination 
Services.  Condition  F  of  (tC  proposed 
exemption  provided  that  certain  parties 
who  had  previously  been  involved  with 
the  building  or  development  of  a  unit 
the  construction  finanning  for  such  unit 
or  would  be  involved  %vi^  the  provision 
of  loan  origination  services  would  not 
be  eligible  to  exercise  discretionary 
authority  or  control  or  provide 
commitment  advice  to  a  plan.  Several 
comments  suggested  that  this  condition 
was  not  necessary,  given  the  protections 
provided  through  the  other  conditions 
and  the  fact  that  the  proposed 
exemption  did  not  extend  to  section 
406(b)  of  the  Act  Two  commentators 
expressed  concern  that  the  effect  of  the 
condition  was  to  mandate  the 
involvement  of  two  financial  institutions 
which  would  disrupt  the  traditional 
practice  of  mortgage  lenders  pfoviding 
both  construction  and  permanent 
financing.  The  Department  does  see  a 
potential  for  abuse  where  a  financial 
institution  involved  with  the 
construction  financing  would  make 
decisions  on  behalf  of  a  plan,  for  the 
provision  of  permanent  financing. 

The  Department  has  not  been 
pursuaded  by  the  arguments  of  the 
commentators  who  urged  that  the 
condition  be  deleted.  However,  the 
arguments  of  the  commentators  that  as 
presently  drafted  the  condition  would 
mandate  the  involvement  of  two 
financial  institutiona  and  thereby  add 
significant  costs  to  the  investment 
process  has  been  accepted.  As  modified 
this  condition  would  permit  an 
originator  to  make  the  decision  to 
purchase  (whether  directly  or  pursuant 
to  a  commitment),  provided  it  was  not  at 
the  time  of  the  decision  the  owner  of  a 
mortgage  loan  or  participation  interest 
therein  which  la  subsequenUy  sold  to 


the  plan.  The  seqnenoe  of  events  where 
an  originator  makes  "recognized 
mortgage  loans"  after  a  commitment  has 
been  made  with  the  intent  on  selling 
them  to  the  plan  is  consistent  with  the 
Department's  miderstanding  of  the 
origination-purchase  form  61  acquisition 
by  a  plan. 

4.  Restrictions  on  Borrowers. 
Condition  G  of  the  proposed  exemption 
which  limited  the  eligible  party  in 
interest  (as  defined  in  section  3(14)  of 
the  Act)  borrowers  was  based  on  the 
relief  requested  by  one  of  the  original 
applicants.  Three  comments,  including 
tiiose  of  both  the  NCCMP  and  the 
NAHB,  suggest  that  with  the  existing 
conditions  present  in  the  exemption,  no 
additional  safeguard  is  providnl  by 
retaining  this  condition.  The 
commentators  also  note  that  the 
screening  process  necessary  to  prevent 
inadvertent  leans  to  those  parties  in 
interest  not  eligible  for  loans  would  be 
an  utmecesaary  added  expense  to  tiie 
plaiL 

The  Department  accepts  the 
arguments  and  has  eliminated  die 
condition  from  the  final  exemption. 

5.  Loan  Servicing  by  Plans.  Cooditioo 
H  of  the  proposed  exemption  provided 
that  where  plans  serviced  loans,  as 
opposed  to  contracting  with  a 
professional  servicing  organization,  such 
plans  were  required  to  establish  written 
procedures  that  were  consistent  with 
customary  industry  practices.  No 
comments  were  received  on  this 
condition;  however,  the  Department  has 
reconsidered  the  necessity  for  a 
condition  of  this  type  in  lig^t  of  the  other 
protections  contained  in  this  exemption 
and  has  determined  to  delete  the 
condition  from  the  final  exemption. 
Plans  which  choose  to  service  loans 
which  they  have  made  or  purchased 
must  obviously  do  so  in  accordance 
with  the  general  fiduciary  duty 
requirement  of  prudence  found  in 
section  404(a)(1)(B)  of  the  Act  However. 
the  procedures  suggested  in  tiiis 
condition  deserve  consideration  in 
making  a  determination  about  the 
appropriate  procedures  to  adopt 

a  Retroactivity.  At  the  request  of  the 
appUcants,  the  proposed  exemption 
provided  retroactive  relief  based  on  die 
representation  that  the  transactions 
involved  were  customary  for  the 
residential  mortgage  financing  industry. 
The  commenU  noted  that  residential 
mortgage  lenolng  programs  may  be 
structiired  in  a  variety  of  ways  and  that 
it  would  not  have  been  unreasonable  for 
some  plans  to  have  made  commitment 
decisions  themselves  and  retained  an 
independent  financial  entity  only  to 
originate  the  mortgage  loans.  The 
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Department  acknowledges  that  certain 
of  the  conditions — namely  the 
requirements  of  an  independent 
fiduciary  decision  and  recordkeeping — 
may  not  have  been  reasonably 
anticipated  to  plans  seeking  to  avail 
themselves  of  the  exemption 
retroactively  even  though  the  past 
transactions  were  engaged  in  for  the 
beneHt  of  the  plans  and  their 
participants  and  beneficiaries. 
Accordingly,  these  conditions  have  been 
made  prospective  only.  This  approach  is 
consistant  with  the  approach  taken  by 
the  Department  in  other  class 
exemptions  involving  similar  issues. 

C,  Definitions 

1.  Residential  Dwelling  Unit  or  Unit 
The  "transactions"  section  of  the 
proposed  exemption  limited  the  type  of 
unit  eligible  for  purchase  to  "new"  units. 
All  comments  which  discussed  this  issue 
opposed  the  limitation  as  one  which 
tmjustifiably  restricted  pension  fund 
investment  flexibility.  One  commentator 
pointed  out  that  "new"  unit  sales 
accounted  for  only  one-third  of  all 
homes  sold  nationwide  during  a  recent 
three-year  period.  To  provide  the 
broadest  possible  range  of  investment 
options,  the  Department  has  determined 
that  the  final  exemption  should  not 
contain  any  limitation  to  "new"  housing. 

According  to  many  comments,  the 
phrase  "single  family  residential 
dwelling  unit,"  without  further 
clarification,  may  create  confusion.  One 
commentator  noted  that  long  standing 
mortgage  lending  practices,  including 
government  guaranty  and  secondary 
market  programs,  have  resognized  loans 
on  "two  to  four  unit  structures"  as  an 
extension  of  the  "single  family"  loan. 
The  commentators  note  the  Department 
acknowledged  this  definition  in  PTE  81- 
7.  The  Department  has  accepted  these 
comments  and  utilized  the  PTE  81-7 
definition  of  "non-farm  property 
comprising  one  to  four  dwelling  units"  in 
the  final  exemption. 

Two  of  the  commentators  urged  the 
express  incorporation  of  manufactured 
housing  "  as  a  unit  eligible  for  purchase 
under  the  final  exemption.  The 
comments  further  stated  that  mortgages 
secured  by  such  housing  were  eligible 
for  purchase  in  the  secondary  market  by 
GNMA,  FNMA  and  FHLMC  under  their 
single  family  purchase  programs.  Based 
on  the  positions  taken  by  the  Agencies, 
the  Department  has  decided  to  include 
the  specific  reference  in  the  definition. 


"Manufactured  houiing  means  a  manufactured 
home  a«  defined  in  section  603(b)  of  the  National 
Manufactured  Housing  Construction  and  Safety 
Standards  Act  of  1974  (Pub.  L  93-383,  88  StaL  700  as 
amended  by  Pub.  L  98-399,  94  Stat  1641. 12  U.S.C 
S40Z(e))  and  which  is  used  as  a  residence. 


However,  the  Department  notes  that  the 
type  of  manufactured  housing  loan  to  be 
acquired  by  a  plan  must  also  meet  the 
exemption  condition  of  a  "recognized 
mortgage  loan." 

The  proposal  identified  condominiums 
as  one  form  of  multiple  family  housing 
expressly  included  in  the  definition. 
Several  commentators  suggested  the 
inclusion  of  two  other  types  of  multiple 
family  housing  units— cooperatives  and 
rental  units.  Cooperative  housing  for 
purposes  of  this  exemption  would  be 
financing  for  individual  unit  purchases 
as  opposed  to  project  financing  tmder  a 
blanket  mortgage  for  the  land  and  its 
improvements.  Unit  financing  is  not 
secured  by  a  mortgage  on  the  unit,  but 
rather  by  a  lien  on  the  share  or 
membership  interest  associated  with 
that  unit  and  rights  under  the 
proprietary  lease  which  governs 
occupancy.  The  commentators  noted 
that  this  form  of  housing  has  gained 
market  acceptafice  in  the  major 
metropolitan  areas  throughout  the 
country.  The  Department  has  included 
this  form  of  ownership  interest  in  the 
definition  because  in  many  ways  it 
provides  a  parallel  form  of  individual 
ownership  in  multiple  imit  properties  to 
that  of  condominiums.  However,  other 
conditions  of  this  exemption  may  affect 
the  purchase  of  a  cooperative  housing 
unit.  As  discussed  above,  to  be  eligible 
for  acquisition  by  a  pension  plan  a 
mortgage  loan  must  be  a  "recognized 
mortgage  loan."  While  the  Department 
understands  that  cooperatives  are 
eligible  for  purchase  by  FNMA,  to  date 
no  established  program  is  in  operation — 
a  prerequisite  to  meeting  the 
requirements  of  a  "recognized  mortgage 
loan."  Therefore,  the  Department's 
inclusion  of  cooperatives  in  the 
definition  of  a  "residential  dwelling 
unit"  is  an  example  of  the  Department's 
intent  to  make  this  class  exemption  one 
which  will  evolve  with  the  recognized 
marketplace. 

Those  commentators  which  urged  the 
Department  to  further  expand  its 
definition  of  eligible  housing  units  to 
include  multiple  unit  rental  structures 
noted  the  market  for  this  type  of  housing 
and  the  fact  that  purchase  programs 
exist  which  could  provide  the  nationally 
recognized  standard  for  such  loans. 
Investment  in  the  mortgages  of  such 
housing  units  differ  both  in  magnitude 
and  complexity  from  the  one  to  four  unit 
structures  contemplated  by  this 
exemption.  After  considering  the  issue, 
the  Department  has  determined  it  would 
not  be  appropriate  to  include  multiple 
unit  rental  housing  in  this  exemption. 

The  definition  of  a  "residential 
dwelling  unit"  also  contained  a 


reference  to  planned  unit  developments 
and  included  a  requirement  which 
limited  the  "*  *  *  use  of  the  property  to 
residential  purposes  *  *  *"  (emphasis 
added).  Two  commentators  noted  that 
planned  unit  developments  fi^quendy 
contain  varying  amounts  of  commercial 
or  retail  space  to  provide  convenience' 
services.  "To  eliminate  the  concern  over 
the  scope  of  the  intended  limitation,  the 
exemption  has  been  modified  by 
substituting  "unit"  in  place  of  "property" 
in  the  language  of  the  definition. 

The  express  language  of  the  definition 
also  imposed  an  "owner  occupied" 
restriction  on  the  units  covered  by  the 
proposed  exemption.  The  commentators 
suggested  that  die  majority  of  units  to  be 
financed  under  this  exemption  would  be 
owner  occupied;  however,  such 
limitation  may  restrict  investment 
opportunities.  By  permitting  mortgages 
for  some  investor  units,  it  was  argued 
that  a  commitment  would  become  more 
attractive  to  a  developer,  command 
higher  commitment  fees  and 
subsequently  more  favorable  interest 
rates  in  the  event  such  mortgage  loans 
are  subsequendy  originated.  One 
comment  noted  that  borrowers  may 
represent  an  intention  to  occupy  and 
then,  for  a  variety  of  reasons,  be  forced 
to  rent  the  unit.  'This  change  in  the 
character  of  the  occupant,  it  was  urged, 
should  not  void  the  exemption  in  whole 
or  in  part.  The  Department  accepts  the 
suggestion.  Once  a  imit  has  satisfied  the 
conditions  for  acquisition,  a  subsequent 
change  in  the  character  of  the  occupant 
would  not  void  the  applicability  of  the 
exemption.  It  was  also  nToted  that 
industry  practices  provides  essentially 
the  same  underwriting  standards  for 
investor  imit  mortgages  except  that  the 
maximum  mortgage  on  investor  units  is 
limited  to  80  percent  of  value  whereas    - 
owner-occupied  mortgages  may  go  up  to 
95  percent  of  value.  "Hie  Department  has 
determined  to  permit  investor  owned 
units  within  the  definition  of  a 
"residential  dwelling  unit"  to  the  extent 
it  satisfies  recognized  industry  practices 
as  outlined  above. 

Description  of  Exemption 

Although  the  exemption  retains  the 
same  basic  format  as  the  proposal,  it 
has  been  largely  restructured  to  reflect 
the  substantial  modifications  discussed 
above. 

Part  I  of  the  Exemption  describes 
those  categories  of  transactions  to 
which  the  exemption  applies.  As 
discussed  above,  the  acquisition 
transactions  have  been  expanded  to 
include  the  direct  purchase  of  whole 
mortgages  and  the  acquisition  of 
participation  interests  in  mortgages  both 
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directly  and  punnanhto  a  commitment 
In  addition,  the  exemption  now  coven 
sales,  exchanges  and  transfers  of  such 
mortgage  investments  to  parties  in 
interest  These  covered  transactions  are 
in  addMon  to  those  originally  proposed 
in  the  notice. 

It  should  be  noted,  that  the  exemption 
provided  for  sales,  exchanges  or 
transfers  under  Section  E  of  Part  L  does 
not  restricting  such  dispositions  to 
mortgage  investments  acquired  pursuant 
to  this  exemption.  However,  it  does  not 
permit  the  plan  to  dispose  of  less  than 
its  entire  interest  in  the  mortgage 
investment  to  or  for  the  benefit  of  a 
party  in  interest 

Also,  interested  parties  are  reminded 
that  no  exemption  is  provided  for 
transactions  which  constitute  violations 
of  section  406(b)  of  the  Act  The  record 
of  this  exemption  suggests  that  plans 
may  acquire  participation  interests  from 
a  "recognized  mortgage  lender"  whore 
that  instituion  retains  a  noncontrolling 
interest  in  the  participation  agreement 
and  continues  to  serve  the  mortgage(s) 
underlying  that  agreement  However, 
the  conditions  of  the  exempticHi  do  not 
contenqilate  any  situation  in  wfaidi  the 
seller/servicer  would  become  a 
fiduciary  of  the  plan  under  section  3(21) 
of  the  Act  There  may  be  situations  in 
the  operation  of  a  participation 
agreement  under  which  die  seUer/ 
servicer  does  become  a  fidudaiy  by 
virtue  of  the  authority  it  retains,  e.g^ 
with  respect  to  the  decisions  regarding 
coUectloa  of  mortgage  lone  payments. 
Violations  of  section  406(b)  which  result 
from  such  arrangements  are  nbt  covered 
by  this  exemption. 

Part  n  of  the  exemption  contains  the 
conditions  which  are  to  be  met  if  the 
transactions  described  in  Part  I  are  to  be 
exempt  Section  A  provides  those 
conditions  which  are  applicable 
retroactively  to  January  1, 1975,  the 
effective  date  of  the  fiduciary 
responsibility  provisions  of  the  Act 
Section  B  provides  conditions  which 
apply  prospectively,  beginning  30  days 
after  the  date  of  pubhcation  ol  this 
exemption.  The  delayed  effective  date  is 
provided  in  order  to  give  affected 
parties  ample  opportimity  to  adopt 
procedures  necessary  to  implement 
these  conditions. 

Subsection  (1)  of  section  A  sets  out 
these  conditions  which  are  applicable, 
retroactively  and  prospectively,  to  all 
covered  transactions. 

Paragraph  (a)  provides  that  any 
mortgage  investment  acquired  by  a  plan 
pursuant  to  the  exemption  must  be  a 
"recognized  mortgage  loan"  for  the 
purchase  of  a  "residential  dwelling 
unit"  Both  of  these  terms  are  defined  in 
Part  in  of  the  exemption. 


Paragraph  (b)  reqoires  that  a  covered 
mortgage  investment  must  be  originated 
by  an  "established  mortgage  lender." 
ITiis  originator,  who  will  qualify  the 
borrower,  must  not  be  subject  to  a 
controlling  influence  regarding  its 
management  or  policies  by  the  plan,  a 
contributing  employer  or  group  of 
contributing  employers  or  participating 
employee  organization. 

Paragrapha  (c)  and  (d)  are 
substantially  the  same  as  appeared  in 
the  proposal  Paragraph  (d),  however, 
has  been  modified  to  reflect  the 
expansion  of  categories  of  transactions 
covered  by  the  exemption.  In  addition, 
this  provision  has  been  changed  to 
reflect  die  possibility  that  plans  may 
acquire  mortgage  investments  fiom  an 
entity,  which  purchases  are  technically 
from  inventory,  but  which  were 
originated  pursuant  to  a  prior   ' 
commitment  made  on  behalf  of  the  plait 

Subsections  (2)  and  (3)  of  Section  A 
establish  specific  conditions  which  must 
be  met  as  applicable,  both  retroactively 
and  prospecttrely,  if  the  subject 
transaction  involves  a  commitment  or  a 
participation.  The  conditions  regarding 
commitments  are  essentially  those 
contained  in  the  proposed  exemption 
modified  only  to  reflect  the  adoption  of 
the  "recognized  mortgage  loan" 
standard.  The  conditions  addressing 
participations  are  based  on  the 
Departinenf  s  understanding  of  the 
operation  of  participation  agreements 
and  are  designed  to  provide  protections 
to  a  plan  and  its  participants  and 
beneficiaries  regarding  the  operation  of 
such  an  agreement 

Section  B  provldea  certain  conditions 
which  become  applicable  30  days  after 
the  date  of  publication  of  this 
exemption. 

Subsection  (1)  requires,  as  did  the 
proposal,  that  plan  decisions  to 
purchase  or  sell  mortgage  investments 
must  be  made  by  an  independent 
fiduciary  who  is  not  subject  to  a 
controUkig  influence  by  certain 
interested  persons.  This  condition  is 
applicable  to  all  covered  transactions, 
liie  independent  fiduciary  is  referred  to 
as  a  "qualified  real  estate  manager"  a 
term  defined  in  Part  in  of  the  exempti<ML 

Finally,  subsection  (2)  provides 
certain  recordkeeping  requirements 
which  were  contained  in  the  proposaL 
In  view  of  die  comments  received 
concerning  this  requirement  it  has  been 
made  prospective  only. 

Part  m  contains  definitions  of  terms 
used  in  the  exemption. 

Section  A  defines  the  term  "affiliate" 
for  purposes  of  the  exemption.  The 
definition  is  the  same  as  has  appeared 
in  other  claaa  exemptions  issued  by  die 
Department 


Section  B  defines  the  tern 
"established  mortgage  lender"  as  an 
entity  which,  in  the  normal  course  of  its 
business,  is  engaged  in  making  or 
purchasing  mortgage  investments,  and 
either  has  die  approval  of  HUD  to 
participate  in  mortgage  insurance 
programs  under  the  National  Housing 
Act  has  been  approved  to  act  as  a 
seller/servicer  for  FHLMC  or  FNMA 
programs,  or  is  a  state  boosing  agency  or 
independent  state  authority,  llus  term 
replaces  the  term  "established  finiin<?i<^| 
institution"  as  it  applied  to  the  condition 
of  the  proposed  exraiption  governing 
mortgage  loan  originations.  (See  Section 
D  of  Part  n  of  the  propwaL)  This  new 
provisicHi  is  designed  to  assure  that 
those  ixoviding  origination  services  to  a 
plan  meet  a  professional  finiinri«| 
standard  and  are  subject  to  the 
continuing  oversight  of  independent 
agencies. 

As  in  the  proposed  exemption,  the 
final  exemption  contains  a  requirement 
that  mortgage  investment  decisions  be 
made  on  behalf  of  a  plan  by  an 
independent  fiduciary.  Section  C 
contains  the  term  "qualified  real  estate 
manager"  a  term  intended  to  replace  ^ 
"established  financial  institution"  used 
in  the  proposed  exemption.  Under  the 
new  definition  this  independent 
fiduciary  is  required  to  be  a  financial 
institution  which,  fai  the  nonnal  course 
of  its  business,  provides  institutional 
investors  with  advice  regarding 
mortgage  investments  and 
acknowledges  in  writing  its  fidudaiy 
responsibilities  to  die  plan.  Under  ^a 
definition  many  more  entities  will  be 
eligible  to  provide  die  required  advisory 
services  to  [dans  than  would  have  been 
the  case  under  die  proposaL  The 
D^)artment  believes  that  the  interests  of 
plans  win  be  served  and  protected 
under  the  exenqition  as  granted  without 
the  necessity  of  unduly  restricting  the 
abihty  of  responsible  plan  fidudariea  in 
choosing  their  investment  advisors. 

Section  D  defines  die  term 
"recognized  mortgage  loan"  as  the  only 
type  of  loan  covered  by  the  exemption. 
This  term  is  defined  as  a  mortgage  loan 
on  a  "residential  dwelling  unit"  mdiicfa, 
at  its  origination  was  eligible  for 
purchase  throo^  an  established 
program  by  the  FHLMC  FNMA  or 
GNMA.  Because  these  agendes  have 
established  programs  for  die  acquisition 
of  certain  kinds  of  mortgages  and.  in  ao 
doing,  have  established  extensive 
underwriting  criteria  for  such  loans,  the 
Department  has  found  it  possible  to 
provide  an  exemption  under  a  set  of 
standards  which  is  more  flexible  than 
was  the  case  in  the  original  propoaal 
and  at  tlie  same  time  provides  wfy 
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Bubstantial  protections  to  plans,  their 
participants  and  beneficiaries.  These 
agencies,  in  addition  to  setting 
standards,  maintain  an  active  secondary 
market  in  qualifying  mortgages  and 
maintain  standards  for  originators  and 
servicers  as  well.  In  light  of  these 
readily  ascertainable  and  understood 
standards  for  the  making  of  mortgage 
loans  maintained  by  these  agencies,  the 
Department,  by  conditioning  this 
exemption  on  the  satisfaction  of  those 
standards,  has  been  able  to  provide 
substantial  relief  without  the  necessity 
of  setting  its  own  standards  for 
employee  benefit  plan  investment  in 
mortgages. 

Section  E  defines  the  term  "residential 
dwelling  unit."  Under  the  exemption 
only  mortgages  on  units  which  meet  this 
definition  may  be  made  or  purchased  by 
plans.  As  in  the  case  of  many  other 
aspects  of  this  exemption,  this  definition 
has  been  substantially  broadened  from 
the  proposal. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

1.  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c](2]  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  with 
respect  to  a  plan  to  which  the  exemption 
is  applicable  from  certain  other 
provisions  of  the  Act  and  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  plan's  participants  and 
beneficiaries  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401  (a)  of  the 
Code  that  a  plan  must  operate  for  the 
exclusive  benefit  of  participants  and 
beneficiaries. 

Z  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)  of  the  Act  or  section  4975(c)(1)(E) 
and  (F)  of  the  Code. 

3.  This  exemption  is  supplemental  to 
and  not  in  derogation  of  any  other 
provision  of  the  Act  and  the  Code, 
including  statutory  exemptions  and 
transitional  rules.  Furthermore,  the  fact 
that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

4.  The  class  exemption  is  applicable 
to  a  particular  transaction  only  if  the 


transaction  satisfies  the  conditions 
specified  in  the  class  exemption. 

Exemption 

In  accordance  with  section  408(a]  of 
the  Act  and  section  4g75(c)(2)  of  Uie 
Code,  and  based  upon  the  entire  record 
including  the  written  conmients 
submitted  in  response  to  the  notices  of 
December  3, 1981,  and  December  4, 1981, 
the  Department  makes  the  following 
determinations: 

(a)  The  class  exemption  set  forth 
herein  is  administratively  feasible; 

(b)  It  is  in  the  interests  of  plans  and  of 
their  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of 
participants  and  beneficiaries  of  plans. 

Accordingly,  the  following  exemption 
is  hereby  granted  under  the  authority  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  and  in  accordance 
with  the  procedure  set  forth  in  ERISA 
Procedure  75-1. 

L  Transactions 

Effective  January  1, 1975,  the 
restrictions  of  section  406(a)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Internal  Revenue  Code  of  1954 
(Code)  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code  .ihall  not  apply 
to  the  following  transactions  if  the 
conditions  set  forth  in  Part  II  below  are 
met: 

A.  The  issuance  of  a  commitment  by 
one  or  more  employee  benefit  plans  to 
provide  mortgage  financing  to 
purchasers  of  residential  dwelling  units, 
either  by  making  or  participating  in 
loans  directly  to  purchasers  or  by 
purchasing  mortgage  loans  or 
participation  interests  in  mortgage  loans 
originated  by  a  third  party; 

B.  The  receipt  by  the  plan  of  a  fee  in 
exchange  for  issuing  such  commitment: 

C.  The  actual  making  or  purchase  of  a 
mortgage  loan  or  participation  interest 
therein  pursuant  to  such  commitment; 

D.  The  direct  making  or  purchase  by 
one  or  more  employee  benefit  plans  of  a 
mortgage  loan  or  a  participation  interest 
therein  other  where  a  commitment  has 
been  issued;  and 

E.  The  sale,  exchange  or  transfer  of  a 
mortgage  loan  or  participation  interest 
therein  by  an  employee  benefit  plan 
prior  to  the  maturity  date  of  such 
instnunent  whether  or  not  acquired 
pursuant  to  this  exemption,  provided 
that  the  ownership  interest  sold, 
exchanged  or  transferred  represents  the 
plan's  entire  interest  in  such  investment 

IL  Conditions 

A.  Effective  January  1, 1975,  the 
exemption  provided  for  transactions 


described  in  Part  I  is  available  only  if 
each  of  the  following  conditions,  as 
applicable,  is  met:  -' 

(1)  General  Conditions 

(a)  Any  mortgage  loan  to  be  acquired 
must  be  a  "recognized  mortgage  loan" 
(as  defined  in  Section  D  of  Part  III)  or  a 
participation  interest  in  such  loan  for 
the  purchase  of  a  "residential  dwelling 
unit"  (as  defined  in  Section  E  of  Part  m). 

(b)  Any  mortgage  loan  must  be 
originated  (either  directly  for  the  plan  or 
by  the  origination-purchase  process)  by 
an  "established  mortgage  lender"  (as 
defined  in  Section  B  of  Part  IB);  (i)  who 
qualifies  the  recipient  and  (U)  as  to 
which  neither  the  plan,  nor  an  employer 
or  group  of  employers  contributing  to 
the  plan,  nor  an  employee  organization 
any  of  whose  members  are  covered  by 
the  plan,  has  the  power  to  exercise  a 
controlling  influence  over  the 
management  or  policies  of  such 
"established  mortgage  lender"; 

(c)  The  price  paid  or  received  by  the 
plan  must  be  at  least  as  favorable  to  the 
plan  as  a  similar  transaction  involving 
unrelated  parties;  and 

(d)  No  person  who  is  a  developer  or  a 
builder  involved  in  the  development  or 
construction  of  the  units,  or  a  lender 
who  is  associated  with  the  construction 
financing  arrangement  for  the  units,  or  . 
who,  at  the  time  the  decision  to 
purchase  is  made  by  the  plan  (whether 
directiy  or  pursuant  to  a  commitment)  is 
the  owner  of  a  mortgage  or  a 
participation  interest  therein  which  is 
subsequentiy  sold  to  the  plan,  shall  have 
exercised  any  discretionary  authority  or 
control  or  rendered  any  investment 
advice  that  would  make  that  person  a 
fiduciary  with  respect  to  the  plan's 
decision  to  purchase,  or  to  commit  to 
purchase,  a  mortgage  loan  or  a 
participation  interest  therein  or  setting 
the  terms  thereof. 

(2)  Specific  Conditions  Applicable  to 
Conimitments 

Where  the  decision  by  the  plan 
involves  a  commitment  to  purchase 
either  a  mortgage  loan  or  participation 
interest  therein: 

(a)  The  commitment  must  be  in 
writing  and  must  be  at  least  as 
favorable  to  the  plan  as  a  commitment 
involving  unrelated  parties  and 
consistent  with  customary  practices  in 
the  residential  finance  industry;  and 

(b)  The  commitment  must  provide  for 
the  use  of  underwriting  guidelines  and 
mortgage  instnmients  which  will  ensure 
that  aU  mortgage  loans  originated 
pursuant  to  such  commitment  will  result 
in  a  "recognized  mortgage  loan"; 

(3)  Specific  Conditions  Applicable  to 
Participations 
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Where  the  acquisition  by  the  plan 
involves  a  participation  interest  in  ■ 
mortgage  Ioan(8)  (whether  directly  or 
pursuant  to  a  commitment): 

(a)  Tbe  participation  agreement 
governing  such  transaction  must  provide 
that;  (i)  the  rights  and  interests 
evidenced  by  such  participation  interest 
not  be  subordinated  to  the  rights  and 
interests  of  other  holders  of  the  same 
participation  agreement,  (ii)  the  majority 
interest  in  the  participation  agreement 
must  be  owned  by  parties  independent 
of  and  not  controlled  by  the  person 
selling  the  participation  interest  and 
servicing  the  underlying  mortgage(s). 
and  (iii)  in  the  event  of  an  inability  to 
obtain  collections  on  any  mortgage 
loan(s)  underlying  the  participation 
agreement,  decisions  regarding 
foreclosure  options  must  be  directed  by 
persons  other  than  the  seller/ servicer; 
and 

(b)  Such  participation  agreement  mntt 
be  in  writing  and  must  be  at  least  at 
favorable  to  the  plan  as  a  participation 
agreement  involving  unrelated  parties 
and  consistent  with  customary  practices 
in  the  residential  finance  industry. 

B.  Effective  30  days  after  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register  the  exemption  provided  for 
tamsactions  described  in  Part  I  is 
available  only  if  each  of  the  following 
conditions  is  satisfied  in  addition  to 
each  of  the  applicable  conditions 
described  in  section  A  of  this  Part  IL 

(1)  The  decision  to  purchase  or  seU 
the  mortgage  loan  or  participation 
interest  Uierein,  or  to  issue  a 
commitment  to  do  so,  must  be  made  on 
behalf  pf  the  plan  by  a  "qualified  real 
estate  manager"  (as  defined  in  Section  C 
of  Part  ni)  as  to  which  neither  the  plan, 
nor  an  employer  or  group  of  employers 
contributing  to  the  plan,  nor  an 
employee  organization  any  of  whose 
members  are  covered  by  the  plan,  has 
the  power  to  exercise  a  controlling 
influence  over  the  management  or 
pohcies  of  such  "qualified  real  estate 
manager." 

(2)  (a)  The  plan  shall  maintain  for  tfie 
duration  of  any  loan  made  pursuant  to 
this  exemption  records  necessary  to 
enable  the  persons  described  in 
paragraph  (b]  of  this  sub-section  to 
determine  whether  the  conditions  of  this 
exemption  have  been  met,  except  that: 
(i)  a  prohibited  transaction  will  not  be 
deemed  to  have  occurred,  if  due  to 
circiunstances  beyond  the  control  of  the 
fiduciaries  of  the  plan,  records  are  lost 
or  destroyed  prior  to  the  termination  of 
the  loan  and,  (ii)  no  party  in  interest 
shall  be  subject  to  the  civil  penalty 
which  may  be  assessed  under  section 
502(i)«f  ERISA,  or  to  the  taxes  imposed 
by  section  4975(a)  and  (b)  of  the  Code,  if 


the  records  are  not  maintained  or  are 
not  available  for  examination  as 
required  by  subparagraph  (b)  below. 

(b)  Notwithstanding  any  provisions  of 
subsection  (a)(2)  and  (b)  of  section  504 
of  the  Act.  the  records  referred  to  in  sub- 
paragraph (a)  of  this  paragraph  must  be 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by:  any 
trustee,  investment  manager,  participant 
or  beneficiary  of  the  plan,  or  any  duly 
authorized  employee  or  representative 
of  such  person  or  of  the  Department  or 
the  Internal  Revenue  Service. 

m.  Definitions 

For  purposes  of  this  exemption: 

A.  References  to  persons  described  in 
this  exemption  includes  their  affiliates. 
An  affiliate  is  defined  as: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  person; 

(2)  Any  officer,  director,  partner, 
employee  or  relative  (as  defined  in 
section  3(15)  of  the  Act)  of  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  partner. 

B.  An  "established  mortgage  lender" 
means  an  organized  business  enterprise 
which  has  as  one  of  its  principal 
purposes  in  the  normal  course  of 
business  tbe  origination  of  loans  secured 
by  real  estate  mortgages  or  deeds  of 
trust  and  which  has  satisfied  the 
qualification  requirements  of  one  of  the 
following  categories: 

(1)  Approval  by  the  Secretary  of  the 
Department  of  Housing  and  Urban 
Development  for  participation  in  any 
mortgage  insurance  program  under  the 
National  Housing  Act; 

(2)  Approval  by  the  Federal  National 
Mortgage  Association  or  the  Federal 
Home  Loan  Mortgage  Corporation  as  a 
qualified  Seller/Servlcer,  or 

(3)  A  State  agency  or  independent 
State  authority  empowered  by  State  law 
to  raise  capital  to  provide  finanring 
residential  dwelling  units. 

C.  A  "qualified  real  estate  manager" 
means  fiduciary  as  defined  in  section 
3(21)  of  the  Act  who:  (1)  Is  a  financial 
institution  or  business  organization, 
which  in  the  normal  coivse  of  business 
advises  institutional  investors  regarding 
investments  similar  to  those  in  which 
the  plan  desires  to  engage  and  which 
are  described  in  Part  I  of  this  exemption; 
and  (2)  acknowledges  in  writing  to  the 
plan  that  it  will  make  decisions 
regarding  plan  investments  in  mortgage 
loans  or  participation  interests  therein 
in  its  capacity  as  a  fidudaiy  of  such 
plan. 


D.  A  "recognized  mortgage  loan"  is 
any  mortgage  loan  on  a  "residential 
dwelling  unit"  which,  at  the  time  of  its 
origination,  was  eligible,  through  an 
established  program,  for  purchase  by  die 
Federal  National  Mortgage  Association, 
the  Government  National  Mortgage 
Association  or  the  Federal  Home  Loan 
Mortgage  Corporation; 

E.  A  "residential  dwelling  unit"  or 
"unit"  means:  (1)  owner  occupied  non- 
farm  property  comprising  one  to  four 
dwelling  units,  including  detached 
houses,  townhouses,  manufactured 
housing,  condominiums,  units  in  a 
housing  cooperative,  or  a  unit  in  a  multi 
unit  subdivision  (planned  unit 
development)  restricted  by  recorded 
docimients  which  limit  the  use  of  the 
unit  to  residential  piuposes  and  provide 
for  maintenance  of  common  facilities;  or 
(2)  certain  non-owner  occupied  units 
where  such  unit  complies  with  the 
uniform  underwriting  standards 
required  for  investor  loans  to  qualify  as 
a  "recognized  mortgage  loan"  under  this 
exemptioiL 

Signed  at  Washington.  D.C  this  13th  day  of 
May  1982. 

JeHrey  N.  Claytaii. 

Pension  and  Welfare  Benefit  Pmgnutm, 
Labor-Management  Servicea  Adauniatiutiait, 
US.  Department  of  Labor. 

pv  Doc.  o-u«B  Fiiad  s-u-tt  aar  ri^ 


[ProMblted  Trsnsecllon  ExMnpaon  n-M; 
Exemption  Applcation  No*.  D-aoi4  and  D- 
3015] 

Exemption  Froni  the  ProhMHoM  for 
Certain  Transactions  Involving  the 
Michael  llertdey  Ranchi  Inc.  Doflnod 
Benefit  Retiremant  Plan  and  the 
MKiiaei  Menoey  nancn,  inc.  riuiii 
SMianng  run  Locaieo  n  oacranMnto^ 
vaMiomn 

ikOENCV:  Pension  and  Welfare  Benefit 
Programs  Office,  Labor. 

ACnOft:  Grant  of  individual  exemption. 

auMMAHY:  This  exemption  permits  the 
proposed  leasing  (the  Proposed  Lease) 
by  the  Michael  Merkley  Ranch,  Inc. 
Defined  Benefit  Retirement  Plan  (the 
Defined  Benefit  Pian]  and  the  Michael 
Meiidey  Ranch.  Ina  Profit  Sharing  Plan 
(the  Profit  Sharing  Plan,  collectively,  the 
Hans)  of  certain  real  property  (the 
Property)  to  Michael  Merkley  Ranch. 
Inc  (the  Employer),  the  sponsor  of  the 
Plan. 

FOR  nmTHCR  mFORMATION  CONTACT: 

Richard  Smtdl  of  the  Office  of  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs.  Room  C-452e.  U3. 
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Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington.  D.C.  202ia 
(202)  523-8881.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTAinr  INFORMATION:  On 

March  12, 1982,  notice  was  published  in 
the  Federal  Register  (47  PR  10929)  of  the 
pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  section  406(a).  406(b)(1)  and  406(b)(2) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  from 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  for  the  above 
described  transaction.  The  notice  set 
forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspecticm  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  The  applicant 
has  represented  that  it  has  satisfied  the 
notification  requirements  as  set  forth  in 
the  notice  of  pendency.  No  public 
comments  and  no  requests  for  a  hearing 
were  received  by  the  Department 

The  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
effective  December  31. 1978.  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  tiansferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduiciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  among  other  things  require  a 
fidndary  to  discharge  his  or  her  duties 


respecting  the  plan  solely  in  the  interest 
of  the  partidpanta  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(l)(B]  of 
the  Act;  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer  " 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exonption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to. 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28. 1975).  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plans 
and  of  its  participants  and  beneficiaries: 
and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plans. 

Accordingly  the  restrictions  of  section 
406(a),  406(bKl)  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4075(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  Proposed  Lease  of  the  Property  by 
the  Plans  to  the  Employer  provided  that 
the  terms  and  conditions  of  the 
Proposed  Lease  are  at  least  as  favorable 
to  the  Plans  as  those  which  the  Plans 
would  receive  in  a  similar  transaction 
with  an  unrelated  party. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the  ' 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  comsummated 
pursuant  to  this  exemption. 


Signed  at  Washington.  D.C  this  12th  day 
of  May.  1982. 

Alan  D.  Lebowitz. 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programa.  Labor^Managenwnt  Services 
Administration,  US.  Department  of  Labor. 

[FR  Doc.  az-U««0  niad  6-17-12:  as46  am) 
BlUJNa  0001  4S10-»-ll 


IPfoMbHed  Transaction  Exemption  82-84; 
Exemption  Application  No.  D-2948] 

Exemption  From  the  Prohibitions  for  a 
Certain  Transaction  Involving  the 
Kinco,  Inc.  Profit  Sharing  Plan  and 
Trust  Located  in  Jacksonvlile,  Fla. 

agency:  Pension  and  Welfare  Benefit 
Programs  Office,  Labor. 

action:  Grant  of  individual  exemption. 

SUMMARY:  This  exemption  would  permit 
the  contribution  of  a  mortgage  note 
receivable  (the  Note)  by  Kinco.  Inc.  (the 
Employer)  to  tiie  Kinco,  Ina  Profit 
Sharing  Plan  and  Trust  (the  Plan),  and 
the  guaranty  of  the  mortage  note  by  the 
principal  shareholders  of  the  Employer. 
FOR  FURTHER  INFORMATION  CONTACT. 
Ms.  Linda  Hamilton  of  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20216.  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  On 

March  5, 1982,  notice  was  published  in 
the  Federal  Register  (47  FR  9610)  of  the 
pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  iram  the  restrictions 
of  section  406(a),  406(b)(1)  and  (b)(2)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  from 
the  sanctions  resulting  firom  the 
application  of  section  4675  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  for  the  above- 
described  transaction.  The  notice  set 
forth  a  smnraary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  pmbiic  inspection  at 
the  Department  in  Washington.  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Departmoit  In 
additicm  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  The  applicant 
has  represented  that  it  lias  compl^ 
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with  the  requirements  of  notification  to 
interested  persons  as  set  forth  in  the 
notice  of  pendency.  No  public  comments 
and  no  requests  for  a  hearing  were 
received  by  the  Department 

The  notice  of  pendency  was  Issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
effective  December  31. 1978.  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17. 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Infoimation 

The  attention  of  interested  person  is 
'  directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fidiciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibihty 
provisions  of  section  404  of  the  Act 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a]  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code. 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Fiu>thermore.  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is.  in  fact  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  40e(a)  of 
the  Act  and  section  4975(c)(2)  of  Uie 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471. 
April  28, 1975).  and  based  upon  the 


entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plans 
and  of  its  participants  and  beneficiaries; 
and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plans. 

Accordingly  the  restrictions  of  section 
406(a).  406(b)(1)  and  (b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  (1)  the  contribution  of  the  Note  by  the 
Employer  to  the  Plan  provided  that  the 
Note  is  valued  at  its  fair  marekt  value 
when  contributed,  and  (2)  the  guaranty 
of  the  Note  by  the  principal 
shareholders  of  the  Employer. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  appUcation 
accurately  describes  all  material  terms 
of  the  fransaction  to  be  comsummated 
pursuant  to  this  exemption. 

Signed  at  Waahington.  D.C,  this  12tfa  day 
of  May.  1982. 
Alan  D.  Lebo%vitz, 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Servicet 
Administration,  U.S.  Department  of  Labor. 

(PR  Doc.  8fr-13442  FUad  S-17-a£  •:«$  am| 
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IProMbitMl  Transaction  Exemptkm  82-82; 
Exemption  AppHcatkm  Na  L-2536] 

Exemption  From  the  Prohibition*  for 
Certain  Transactions  Involving  Retal 
Clerics  Local  212  Western  New  Yortc 
Pension  Plan  Located  in  Buffalo,  N.Y. 

aqency:  Pension  and  Welfare  Benefit 

Programs,  Office  Labor. 

ACTKMi:  Grant  of  Individual  Exemption. 

SUMMARY:  This  exemption  permits, 
effective  May  23, 1980,  the  decision  by 
those  trustees  of  the  Retail  Clerks  Local 
212  Western  New  Yoric  Pension  Plan 
(the  Plan)  who  represent  Local  212, 
United  Food  and  Commercial  Workers 
Union  (the  Union)  to  retain  the  Union 
for  a  period  of  five  years  ot  provide 
certain  administrative  services  to  the 
plan. 

FOR  RIRTHER  INFORMATKW  CONTACT 

Kfr.  Robert  Sandler  of  the  Ofiice  of 
Fiduciary  Standards.  Pension  and 
Welfare  Benefit  Programs,  Room  G- 
4526.  U.S.  Department  of  Ubor,  200 
Constitution  Avenue,  NW..  Washington. 


D.G  20216.  (202)  523-8195.  (This  is  not  a 
toll-tree  number.) 

SUPPLEMENTARY  information:  On 

February  5, 1982,  notice  was  published 
in  the  Federal  Register  (47  FR  5526]  of 
the  pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  section  406(b)(2)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  Act).  The  notice  set  forth  a 
summary  of  facts  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C  The 
notice  also  invited  interested  persons  to 
simmiit  conunents  on  the  requested 
exemption  to  the  Department  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  pubhc  hearing  be  held 
relating  to  this  exemption,  llie  applicant 
has  represented  that  a  copy  of  the  notice 
was  distributed  in  accordance  with  the 
requirments  set  forth  in  the  proposed 
exemption.  No  pubhccomments  and  no 
requests  for  a  hearing  were  received  by 
the  Department 

General  Infoimation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  does  not  relieve 
a  fiduciary  or  other  party  in  interest 
with  respect  to  a  plan  to  which  the 
exemption  is  applicable  fit}m  certain 
other  provisions  of  the  Act  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants^gfid  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(a).  406(b)  (1)  and  (3)  of  the  Act 

(3)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of.  any  other 
provisions  of  the  Act  including 
Statutory  or  Administrative  exemptions 
and  transitional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
Administrative  or  statutory  exemption 
or  transitional  rule  is  not  dispositive  of 
whether  the  transaction  is,  in  fact  a 
prohibited  transaction. 
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Exemption 

In  accordance  with  section  408(a)  of 
the  Act  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR 18471. 
April  28, 1975],  and  based  upon  the 
entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneHdaries  of  the 
Plan. 

Accordingly,  the  restrictions  of 
section  406(b)(2)  of  the  Act  shall  not 
apply,  effective  May  23, 1980,  to  the 
decision  by  the  Union  Trustees  to  retain 
the  Union  to  provide  administrative 
services  to  the  Plan  for  a  five  year 
period. 

The  availability  of  &is  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  Exemption. 

Signed  at  Washington,  D.C„  this  12th  day 
of  May  1982. 
Alan  O.  Lebowitz, 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor. 

[FR  Doc  83-13444  PUtd  S-17-B2:  a'4S  amj 
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[ProMblted  Transaction  Exemption  62-83; 
Exemption  Application  Na  D-2736] 

Exemption  From  ttie  Prohibitions  for 
Certain  Transactions  Involving 
Retirement  Plans  of  the  Westinghouse 
Electric  Corp.  and  its  Affiliates 
Located  in  Pittstnirgh,  Pa 

agency:  Pension  and  Welfare  Benefit 

Programs  Office,  Labor. 

ACTION:  Grant  of  individual  exemptioiL 

summary:  This  exemption  provides  (a) 
general  relief  for  various  transactions 
involving  the  assets  of  a  real  estate 
advisory  account  (the  W  Account) 
managed  by  The  Equitable  Life 
Assurance  Society  of  the  United  States 
(Equitable)  for  the  retirement  plans  (the 
Plans)  now  or  hereafter  maintained  by 
the  Westinghouse  Electric  Corporation 
(Westinghouse)  or  its  affiliates,  and  (b) 
specific  relief  regarding  (i)  the  furnishing 
by  Westinghouse  or  its  affiliates  of 
goods  and  services  with  respect  to  real 
property  investments  of  the  W  Acconnt 
and  (ii)  transactions  involving  places  of 
public  accommodation  which  are 
acquired  for  the  W  Account 


EFFECTIVE  DATC  Tliis  exemption  is 

effective  August  28, 1981. 

FOR  FURTHER  MFORMATION  COMTACT: 

Mrs.  Miriam  Freund,  of  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW..  Washington. 
D.C  20218.  (202)  523-89n.  (This  is  not  a 
toll-free  number.) 

SUPPI^MENTARY  INFORMATION:  On 
February  5, 1982.  notice  was  published 
in  the  Federal  Register  (47  FR  5537)  of 
the  pendency  before  die  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from:  (a)  the 
restrictions  of  section  406(a)(1)  (A) 
through  (D)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) 
and  from  the  sanctions  resulting  fit>m 
the  application  of  section  4975  of  the 
Internal  Revenue  Code  of  1954  (the 
Code)  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  for  the  general 
section  of  the  exemption  mentioned 
above;  and  (b)  bom  the  restrictions  of 
sections  406(aKl)  (A)  through  (D)  and 
406  (b)(1)  and  (b)(2)  of  the  Act  and  from 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  for  the  two 
specific  sections  of  the  exemption.  The 
notice  set  forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington.  D.C  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  pubUc  hearing  be  held 
relating  to  this  exemption.  The  applicant 
has  represented  that  a  copy  of  the  notice 
has  been  furnished  to  interested  persons 
in  compliance  with  the  provisions  of  the 
notice  of  proposed  exemption.  No 
requests  for  a  hearing  were  received  by 
the  Department 

The  Department  has  received  t«Vo 
comments  on  the  proposed  exemption. 
The  first  requests  that  the  exemption  be 
limited  to  prevent  Equitable  fi^m 
investing  Plan  assets  held  in  the  W 
Account  in  any  Equitable  or 
Westinghouse  real  property  or  in  any 
real  estate  owned  by  employees  of 
Equitable  or  Westin^ouse.  In  this 
regard,  section  (a)(1)  (i)  and  (ii)  of  the 
proposed  exemption  (on  page  5541) 
would  not  permit  among  other  things, 
Plan  aasetf  in  die  W  Account  to  be 
invested  in  real  property  owned  by 


Equitable,  Westinghouse,  employees  of 
Equitable,  and  other  specified  parties. 
This  section  of  the  proposed  exemption, 
however,  would  permit  Plan  assets  in 
the  W  Account  to  be  invested  in  real 
estate  owned  by  an  employee  of 
Westinghouse  if  such  employee  does  not 
exercise  discretionary  audiority, 
responsibility,  or  control  or  provide 
investment  advice  with  respect  to  either 
the  investment  of  Plan  assets  in  the  W 
Account  or  the  management  and 
disposition  nf  Plan  assets  held  in  the  W 
Account  (see  section  (a)(l)(iii)  of  the 
proposed  exemption). 

The  applicant  believes  that  permitting 
Plan  assets  in  the  W  Account  to  be 
invested  in  real  estate  owned  by  other 
Westinghouse  employees  is 
administratively  feasible,  in  the 
interests  of  the  Plans  and  their 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  such 
participants  and  beneficiaries  because 
none  of  these  other  employees  has  any 
direct  or  indirect  responsibility  for  the 
investment  or  management  of  assets 
held  in  the  W  Account  or  would  be  in  a 
position  to  inlhience  the  investment  or 
management  of  such  assets. 
Westinghouse  and  iti  affiliates  have 
more  than  100.000  employees.  As 
mentioned  above,  section  (a)(l)(iii)  of 
the  proposed  general  exemption  abeady 
excludes  from  its  coverage  any 
transaction  with  a  Westinghouse 
employee  wiio  is  involved  in  the 
investment  or  management  of  such 
assets,  such  as  a  member  of  the 
Westinghouse  Pension  Plan 
Administration  Comiuittee  or  those 
Westinghouse  officers,  directors,  or 
employees  (if  any)  who  may  be  involved 
in  the  investment  of  Plan  assets  or  the 
selection  of  investment  managers. 
Excluding  other  employees,  who  are  not 
involved  in  the  investment  or 
management  of  assets  held  in  the  W 
Account,  would  preclude  nonabusive 
transactions  with  such  employees, 
thereby  adding  significantly  to  the 
recordkeeping  and  compliance  burdens 
of  the  W  Account 

In  view  of  the  foregoing,  the 
Department  has  decided  to  limit  the 
types  of  parties  in  interest  only  to  the 
extent  of  the  limitations  specified  in  the 
proposed  exemption. 

The  other  comment  was  submitted  by 
the  applicant  to  clarify  which  plans  will 
be  covered  by  the  exemption  and  to 
provide  additional  information  relating 
to  the  holding  of  title  to  properties  in  the 
W  Account  Regan&ig  the  first  point 
the  application  for  exemption  (page  1. 
paragraph  1)  states  that  the  exemption 
requested  involves  the  six  plans  named 
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in  the  Notice  of  I^oposed  ExemptiaiL* 
However,  the  applicant* •  comment  letter 
recommends  that  parts  of  the  exemption 
should  be  modified  to  cover  transactions 
with  parties  in  interest  of  the  types 
specified  in  the  proposed  exemption, 
with  respect  to  any  plan  that  is  now  or 
may  hereafter  be  maintained  by 
Westin^ouse  or  its  affiliates.  The  parts 
of  the  proposed  exemption  affected  are 
the  general  exemption  (section  (a),  oi^ 
page  5541)  and  the  specific  exemption 
for  transactions  involving  places  of 
public  accommodation  (section  (b)(2).  on 
page  5541).  The  applicant  represents 
that  except  for  the  six  plans  listed  in  the 
Notice  of  Proposed  Exemption,  neither 
Westinghouse  nor  any  of  its  affiliates 
currently  has  any  other  employee 
benefit  plans  that  are  contemplated  to 
become  participants  in  the  W  Account 
However,  it  is  conceivable  diat  other 
plans  may  participate  in  the  W  Account 
in  the  future  as  a  result  of  mei:gers  or  tfie 
acqniaitioo  of  new  subsidiaries  by 
Westinghouse  or  iU  afBliates.  Thus,  the 
applicant  wishes  the  exemption  to  cover 
transactkms  with  parties  in  intnest  with 
respect  to  these  plans,  as  well  as  to  the 
six  plans  named  in  the  Notice  of 
Proposed  Exen4ition.  ' 

Hie  Department  agrees  to  modify  the 
exemption  to  clarify  that  the  plans 
affected  are  those  that  are  now 
maintained  or  may  hereafter  be 
maintained  by  Westin^ouse  or  its 
affiliates. 

The  second  item  in  the  applicant's 
comment  letter  explains  that  under 
certain  circumstances  ancillary  trustees 
or  tax-exempt  corporations  will  be  used 
to  hold  title  tp  teal  properties  managed 
in  the  W  Account  The  reason  for  using 
such  intormediaries  is  to  alleviate  any 
tlifficulttes  that  might  arise  in 
ooonection  widi  the  application  of  state 
laws  coooeniing  out-of-state 
corporations  to  Mellon  Bank.  N.A. 
(Mellon),  the  trustee  of  the  master  trust 
of  which  the  W  Account  will  be  a  part 
(see  parqgrai^  3  and  7  of  the  Smmnaiy 
of  Facts  and  RepresentaticMis  in  the 
Notice  of  Proposed  Exemption).  Thus,  an 
ancillary  trustee  locate  witiiin  the  state 
where  the  properfy  investment  is 
situated  may  be  appointed  to  hold  legal 
title  to  the  property  on  behalf  of  the  W 
Account  Siwfa  andllaiy  trustee  would 
possess  no  disccetionary  responsibility, 
autfaorify,  or  control  over  the 
management  and  operation  of  the 
property.  Alternatively,  a  title-holding 

>  SMikM  4jaa(l)  of  BSBA  Prac  7»-l  HO  nt  U471. 
Afril  M,  Itm  nqiiiiM  Mch  application  fbr 
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cofporation  that  qualifies  for  tax-exempt 
status  under  section  501(c)(2)  of  the 

Code  may  be  fonned  to  hold  title  to 
properties  within  a  state  that  are 
managed  in  the  W  Account  When  this 
alternative  is  used.  Equitable  will  be 
responsible  for  the  formation  and 
maintenance  of  the  section  501(c)(2) 
corporatioiL  Mellon  will  hold  in  trust  on 
behalf  of  the  W  Account  all  of  the 
shares  of  stock  of  each  such  corporation 
and  will  provide  Equitable  with  a  proxy 
to  vote  all  sudi  shares.  Equitable  will 
exercise  its  proxy  to  elect  directors 
(who,  in  turn,  will  aiqwint  ^  officers) 
of  each  sudi  corporation  who  will  be 
responsible,  at  Equitable's  discretion, 
for  causing  such  corporation  to  engage 
in  transactions,  hold  real  property  in 
such  coiporatioo's  name,  and  do  all 
other  diings  deemed  appropriate  by 
Equitable  oH  behalf  of  the  W  Account 

The  applicant  refnesents  that  both  of 
these  types  of  intermediaries  are 
commonly  used  by  institutional  real 
estate  investcurs  to  hold  title  to 
prapertiet  and  that  using  such 
intermediaries  will  aifect  neither 
Equitable's  responsibilities  in  managing 
real  properties  in  the  W  Account  nor  the 
matnial  terms  of  any  of  the  subject 
transactions.  Based  on  the  foregoing,  the 
Department  agrees  with  the  applicant 
that  die  use  of  these  title-holding 
alternatives  will  not  have  a  material 
bearing  on  die  proposed  exemption. 

The  notice  of  pendency  was  issued 
and  die  exemption  is  being  granted 
BoMf  by  dw  Department  because, 
effective  December  31. 1978,  section  102 
of  Reofganization  Plan  No.  4  of  1978  (43 
FR  4771S.  October  17. 1978)  transferred 
the  authorify  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

Geuscal  Infaanatiaa 

The  attention  of  interested  persons  is 
directed  to  the  following: 

Hie  foct  diat  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4g75(c)  (2)  of  the  Code  does  not  relieve  ■ 
fiduciary  or  other  party  in  interest  or 
disqualified  person  widi  respect  to  a 
plan  to  which  the  exemption  is 
applicable  firam  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  v^ch  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  iinwing  other  thinga  require  a 
fidudaty  to  discharge  his  or  her  duties 
resoectiaR  the  plan  solefy  in  the  interest 


of  die  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)  (1)  (B)  of 
the  Act  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  (^>erate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)  (3)  of  die  Act  and  section  4975(c) 
(l)(f)oftiieCode. 

(3)  This  exemption  is  supplemental  to. 
and  not  in  derogation  of,  any  other 
provisions  (rf  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transactioa 
is  subject  to  an  administrative  or 
statutory  exenq>tion  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact  a  prohibited      ^ 
transaction. 

Exemptii. 

In  accordance  with  section  406(a)  of 
the  Act  and  section  4975(c)  (2)  of  this 
Code  and  the  procedues  set  forth  in 
ERISA  Procedure  75-1  and  based  iq>an 
the  entire  record,  the  Department  makes 
die  following  determinations: 

(a)  The  exemptioo  is  administratively 
feasible: 

(b)  It  is  in  the  interest  of  the  Plans  and 
of  their  participants  and  beneficiaries; 
and 

(c)  It  is  protective  of  die  rifl^ts  of  die 
participants  and  ben^daries  of  die 
Plans. 

According,  the  foDowing  rriief  is 
granted,  effiective  as  of  August  28, 1981: 

(a)  GeneraJ  Exemption— ^be 
restrictions  of  section  40e(aXlNA.) 
diroo^  (D)  of  the  Act  and  the  sanctions 
resulting  bom  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(cKlNA)  diron^  (D)  of  die  Code 
shall  not  apply  to  any  transaction 
arising  in  coimection  with  the 
acquisition,  ownership  management 
development  leasing,  or  sale  of  real 
property  (induding  ttuTacquisition. 
owner^iip.  or  sale  of  any  joint  venture 
or  partnership  interest  in  such  property) 
and  the  borrowing  or  lending  of  money 
in  connection  dierewith,  between  a 
party  in  interest  with  respect  to  the 
Plans  and  the  W  Account  provided  that 
the  following  conditions  are  met 

(1)  Sudi  party  in  interest  is  not— 

(i)  Equit^tle,  any  parson  direcdy  or 
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indirectly  controlling,  controlled  by,  or 
under  common  control  with  Equitable, 
any  officer,  director,  or  employee  of 
Equitable,  or  any  partnership  in  which 
Equitable  (on  behalf  of  its  general 
account)  is  a  partner; 

(ii)  Westinghouse  or  any  affiliate  of 
Westinghouse  (within  the  meaning  of 
section  407(d)(7)  of  the  Act);  or 

(iii)  A  person  who  exercises 
discretionary  authority,  responsibility, 
or  control,  or  who  provides  investment 
advice,  with  respect  to  the  investment  of 
Plan  assets  ip  the  W  Account  or  with 
respect  to  the  management  or 
disposition  of  the  Plan  assets  held  m  the 
W  Accoimt; 

(2)  At  the  time  the  transaction  is     * 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  thereof  that 
requires  the  consent  of  Equitable,  the 
terms  of  the  transacti<»  are  not  less 
favorable  to  the  W  Account  than  the 
terms  generally  available  in  arm's-length 
transactions  between  unrelated  parties; 

(3)  Equitable  maintains  for  a  period  of 
six  years  &x»m  the  date  of  each 
transaction  mentioned  above  the 
records  necessary  to  enable  the  persons 
described  in  paragraph  (4)  of  this 
section  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (i)  a  prohibited 
transaction  will  not  be  deemed  to  have 
occurred  if,  due  to  circumstances 
beyond  the  control  of  Equitable,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six-year  period,  and  (ii)  no 
party  In  interest  shall  be  subject  to  the 
civil  penalty  which  may  be  assessed 
under  section  502(i)  of  the  Act  or  to  the 
taxes  imposed  by  section  4975  (a)  and 
(b)  of  the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(4)  below;  and 

(4)  (i)  Except  as  provided  in 
subparagraph  (ii)  of  this  paragraph  and 
notwithstanding  any  provisions  of 
subsections  (a](2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (3)  of  this  section  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  of 
Labor  or  the  Internal  Revenue  Service. 

(B)  Any  fiduciary  of  a  Plan  who  has 
the  authority  to  acquire  or  dispose  of  the 
interests  of  the  Plan  in  the  W  Account  or 
any  duly  authorized  employee  or 
representative  of  such  fiduciary, 

(C)  Any  contributing  employer  to  any 
Plan  or  any  duly  authorized  employee  or 
representative  of  that  employer. 

(D)  Any  participant  or  beneficiary  of 
any  Plan  or  any  duly  authorized 


employee  or  representative  of  such 
participant  or  beneficiary; 

(ii)  None  of  the  persons  described  in 
subparagraphs  (i)(B)  through  (i](D)  of 
this  paragraph  shall  be  authorized  to 
examine  Equitable's  trade  secrets  or 
commercial  or  financial  information 
which  is  privileged  or  confidential;  and 

(b)  Specific  Exemptions— The 
restrictions  of  section  406(a)(l}  (A) 
through  (D)  and  406(b)  (1)  and  (2)  of  the 
Act  and  the  sanctions  resulting  fhsm  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to: 

(1)  Furnishing  of  Goods  and  Services. 
The  furnishing  of  goods  and  services 
with  respect  to  the  real  property 
investments  of  the  W  Account  described 
in  section  (a)  above  by  Westinghouse  or 
any  affiliate  thereof  (within  the  meaning 
of  section  407(d)(r)  of  the  Act),  provided 
that^ 

(i)  The  transaction  satisfies  the 
requirements  of  subparagraphs  (a)(2).  (3) 
and  (4)  of  this  proposed  exemption,  and 

(ii)  The  total  amount  involved  in  the 
furnishing  of  such  goods  and  services  in 
any  calendar  year  does  not  exceed  the 
greater  of  $25,000  or  0.5  percent  of  the 
fair  market  value  of  the  assets  acquired 
for  the  W  Account  on  the  most  recent 
valuation  date  of  the  W  Account  prior  to 
the  transaction. 

(2)  Transactions  Involving  Places  of 
Public  Accommodation.  The  furnishing 
of  services,  facilities,  and  any  goods 
incidental  to  such  services  and  facilities 
by  a  place  of  public  accommodation 
acquired  for  the  W  Account,  to  a  party 
in  interest  with  respect  to  the  Plans  if 
the  services,  facilities,  or  incidental 
goods  are  furnished  on  a  comparable 
basis  to  the  general  public  and  if  the 
requirements  of  subparagraphs  (a)  (3) 
and  (4)  of  this  proposed  exen^)tion  are 
met. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transactions  which  are  the  subject 
of  this  exemption. 

Signed  at  Washington.  D.C,  this  12th  day 
of  May  1982. 

Alan  D.  Letiowitx, 

AsaiBtant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Laboi^Management  Services 
Administration,  l/S.  Department  of  Labor 

(FR  Doc  n-l*MS  PUmI  »-17-a2:  SM  ta] 
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[ProWbH»dTrwrtlonEKempMonea-»g; 
Exwnption  AppHeatlon  Na  D-2974] 

Exemption  From  the  Proliit>ition«  for 
Certain  Transactions  Involving 
Pension  nans  Participating  In  the  Aico 
Standard  Corporation  Group  Trust 
Fund,  Locsted  in  Valley  Forge, 
Pennsytvania 

AOEtfCY:  Pension  and  Welfare  Benefit 
Programs  Office,  Labor. 

AcnoN:  Grant  of  Individual  Exemption. 

summary:  This  exemption  permits  the 
acquisition  and  holding  of  certain 
excess  quaUfjfing  employer  securities  by 
plans  participating  in  the  Alco  Standard 
Corporation  Group  Trust  Fund  (the 
Fund)  which  plans  acquired  their 
interest  in  the  Fund  subsequent  to 
December  30, 1975. 

EFFECTIVE  OATC  This  exemption  is 
effective  December  31, 1975. 

FOR  FURTHER  INFORMATWN  CONTACr 

Alan  H.  Levitas  of  the  Office  of 
Fiduciary  Standards.  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington. 
D.C.  20216.  (202)  523-6864.  (This  is  not  a 
toll-fi%e  number.) 

SUPPtEMENTARV  INFORMATION:  On 

March  26, 1982.  notice  was  published  in 
the  Federal  Register  (47  FR  13063]  of  the 
pendency  before  the  Department  of 
Labor  (the  Depeirtment)  of  a  proposal  to 
grant  an  exemption  from  the  restrictions 
of  sections  406(a).  406  (b)(1)  and  (b)(2) 
and  407(a)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) 
and  from  the  sanctions  resulting  fix>m 
the  application  of  section  4975  of  the 
Internal  Revenue  Code  of  1954  (the         • 
Code]  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  for  the 
transactions  described  in  an  application 
filed  by  legal  coimsel  for  the  Fund.  The 
notice  set  forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Departinent  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  Tlie  applicant 
has  represented  that  a  copy  of  the  notice 
has  been  furnished  to  interested  persons 
in  compliance  %vitii  the  requirements  set 
forth  in  the  notice  of  proposed 
exemption.  No  public  comments  and  no 
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requests  for  a  hearing  were  received  by 
the  Department 

llie  notice  of  pendency  was  issued 
and  the  exemption  is  being  granted 
solely  by  the  Department  because, 
effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17. 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasuiy  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Informatioa 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fidudaiy  responsibility 
provisions  of  section  404  of  the  Act. 
which  among  other  things  require  a 
fiduciary  to  dischaige  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  the  fact  the 
transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of.  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact  a  prohibited 
transaction. 

Exemptioa 

In  accordance  with  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  die 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28. 1975),  and  based  upon  the 
entire  record,  the  Department  makes  die 
following  determinations: 

(a)  llie  exemption  is  administratively 
feasible; 


(b)  It  is  fat  die  interests  of  die  Fund 
and  of  its  participants  and  beneficiaries: 
and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Fund. 

Accordingly  the  restrictions  of  section 
406(a).  406  (b)(1)  and  (b)(2)  and  407(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  aply  to 
excess  acquisition  and  holding  of 
qualifying  employer  securities  by  a  plan 
if  such  excess  results  solely  fivm  the 
plan's  acquisition  of  an  interest  in  the 
Fund  subsequent  to  December  30. 1975. 
provided  (1)  that  the  terms  of  die 
transactions  are  not  less  favorable  to 
the  plans  than  those  obtainable  in  arm's 
lengdi  transactions  widi  nnrelated 
parties  at  the  time  of  consummation  of 
each  transaction:  and  (2)  the  Fund  does 
not  acquire  any  additional  Alco  common 
stock  if  such  acquisition  would  cause 
the  Fund  to  violate  section  407(a)  of  the 
Act 

TTie  availability  of  this  exemption  is 
subject  to  the  express  condition  that  tha 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  diat  the  application 
accurately  describes  all  material  terms 
of  the  transaction  which  are  the  subject 
of  diis  exemption. 

Signed  at  Waahingtoa  DJCi.  diia  12di  day 
ofMay.  U8Z. 

Alan  O.  Lebowitx. 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs.  Labor-Maaagement  Servicss 
Administratioa,  US.  Department  of  Labor. 

[FK  Doa  a-U«a  PSiri  t-V-at  Mi  ■■] 


[AppleaOon  Nol  D-«1fl7] 


Examplion  for  a  Certain 

k^i^M^^btt^  afc   I 

■ivMvng  no 


Pension  Fund.  Located  in  Burington. 


AQENCv:  Pension  and  Welfere  Benefit 
Programs  Office.  Labor. 
AcnoicNodce  of  proposed  exen^ition. 


:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (die  Act)  and  the 
Internal  Revenue  Code  of  1954  (die 
Code).  The  proposed  exemption  would 
exempt  die  hMm  of  $SOQ,000  by  the 
Massachusetts  State  Carpenters  Pension 
Fund  (tha  Plan)  to  Northanqiton  Hotel 


Associates  (the  Partnership).  One  of  die 
partners  in  the  Partnership.  Irwin  J. 
Nebelkopf  (NebeUu^  is  an  owner  of 
Nebel  Heating  Corp.  (Nebel),  which  is  a 
contributing  employer  to  the  Plan.  The 
proposed  exemption,  if  granted  would 
affect  die  Partnership,  participants  and 
beneficiaries  of  die  PliEm.  and  others 
participating  in  the  transaction. 

DATES:  Written  comments  must  be 
received  by  the  Department  of  Labor  on 
or  before  July  6. 1982. 

ADoncia  All  written  ooeaments  (at  least 
three  copies)  should  be  sent  to  the 
Office  of  Fiduciary  Standards.  Pension 
and  Welfare  Benefit  Programs.  Room  C- 
4528,  MS.  Department  of  Labor,  2Q0 
Constitution  Avenue  hfW..  Washington. 
D.C  20216,  Attention:  Application  No. 
D-3187.  The  application  for  exemptioo 
and  the  comments  received  will  be 
available  for  public  inspection  in  die 
Public  Docmnents  Room  of  Pension  and 
Welfare  Benefit  Programs,  US. 
DepartaMnt  of  Labor.  Room  N^I677,  200 
Constitotion  Avenne  NW..  Washington. 

D.C2azi& 


moNCONTAcn 
Gary  K  Leflcowitx  of  the  Department  of 
Labor,  telefdione  (202)  523-6881.  (Iliis  is 
not  a  toll-free  nmnber.) 


TAUT  swoiwiAHOW.  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  408(a)  of  the  Act  and  from  the 
sanctions  remlting  from  the  applicatian 
of  sectlan  4875  of  the  Code,  by  reason  of 
section  4875(cXl)  (A)  diroa^  (D)  of  the 
Code.  The  proposed  exemption  was 
requested  in  an  applicatioc  filed  on 
behalf  of  Nebd.  porsaant  to  section 
40e(a)  of  dw  Act  and  sectkm  4875(cX2) 
of  the  Code,  andin  aooordanoe  wtth 
procedures  set  forth  in  ERISA  Procedore 
75-1  (40  FR  18471.  April  28. 1975). 
Effective  December  31, 1978,  section  102 
of  Reoiganixation  Plan  Na  4  of  1978  (43 
FR  47713.  October  17. 1878)  transfened 
the  anthority  of  the  Seaetary  of  the 
Treasuiy  to  issue  exemptions  of  tiie  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department 

Sunoiaiy  of  Fads  "««i  KaiaessiitaliaiM 

The  applicatian  nnn»«in« 
representations  with  regard  to  the 
proposed  exenqition  wfakfa  are 
summarised  bdow.  Interested  persons 
are  refened  to  the  application  on  file 
with  the  Department  for  die  complete 
representations  of  the  appHcant 

1.  The  Plan  is  a  multi-employer 
pension  plan  vdiich  covers  persons 
employed  as  carpenters.  The  Plan  has 
approximately  10.000  psrtic^Mnts,  and 
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as  of  May  31. 1981.  had  assets  of 
approximately  $110,000.00a 

2.  Nebel  is  a  contributing  employer  to 
the  Plan.  It  is  engaged  in  the  business  of 
constructing  residential,  commercial  and 
industrial  buildings  as  a  general 
contractor.  Nebel  has  been  engaged  to 
serve  as  the  general  contractor  with 
respect  to  the  historic  rehabilitation  of 
the  Hotel  Northampton  (the  Hotel), 
which  is  owned  by  the  Partnership. 

3.  Nebelkopf  is  a  Hfty  percent 
stockholder  in  Nebel.  The  remaining 
fifty  percent  is  owned  by  persons 
unrelated  to  Nebellcopf.  Nebelkopf  is 
also  a  general  partner  In  the  Partnership, 
owning  no  more  than  a  one-third 
interest  in  the  Partnei^liip.  The  other 
general  partners  are  unrelated  to 
Nebelkopf  or  to  Nebel.  The  sale  of 
limited  partnership  interests  has  not  yet 
been  closed.  After  the  closing  of  such 
interests,  Nebelkopf  will  own  not  more 
than  a  one-sixth  interest  in  the 
Partnership. 

4.  Tlie  Plan  proposes  to  lend  $500,000 
to  the  Partnership,  for  a  15  year  term,  at 
15X  interest  for  use  in  the  renovation  of 
the  Hotel  Tlie  loan  will  be  amortized 
over  a  25  year  schedule,  with  the 
balance  due  at  the  end  of  the  15th  year. 
The  loan  will  be  secured  by  the  Hotel 
land  and  buildings.  The  applicant 
represents  that  there  are  no  clauses  in 
any  of  the  renovation  project  doctunents 
prohibiting  the  use  of  non-union  labor. 

5.  The  Partnership  estimates  that 
approximately  $4,150,000  will  be  needed 
to  complete  the  renovation  of  the  Hotel 
Of  that  total  $1,150,000  is  to  come  Cram 
capital  contributions.  First  mortgage 
loans  will  make  up  $2,700,000  of  the 
total.  The  Plan  will  be  participating  in 
the  first  mortgage  on  a  pro-rata  basis.  In 
addition  to  the  subject  loan,  the  first 
mortgage  financing  will  eonsist  of  three 
loans,  each  with  cUfferent  terms.  It  is 
anticipated  that  all  first  mortgage  loans 
will  be  secured  by  the  same  mortgage 
and  all  will  be  serviced  by  the  Nonotuck 
Savings  Bank  in  Northampton, 
Massachusetts.  The  other  first  mortgage 
lenders  are: 

(1)  A  consortium  of  seven 
Northampton  banks,  the  trustees  of 
Smith  College  and  H.S.  Gere  &  Sons, 
Inc.,  the  publisher  of  the  Northampton 
Gazette,  which  loaned  $1,000,000  to  the 
Partnership; 

(2)  The  bitemational  Union  of 
Operating  Engineers  Local  98  Pension 
Fund  and  Electrical  Workers  Local  36 
Health  and  Welfare  Trust  Fund,  which 
loaned  $600,000  to  the  Partnership;  and 

(3]  The  Commonwealth  Bank  and 
Trust  Company,  which  loanded  $600,000 
to  the  Partnership. 

6.  None  of  the  trustees  of  the  Plan  is 
either  a  limited  or  general  partner  in  the 


I^artnership,  or  a  stockholder  in  Nebel. 
Neither  Nebelkopf  nor  Nebel  has  control 
over  or  access  to  Plan  funds.  Nebel 
played  no  role  in  the  Plan's  decision  to 
make  the  subject  loan,  although  the 
Partnership  solicited  the  loan  by  direct 
contact  with  union  officials,  and 
Nebelkopf  participated  in  the 
Partnership's  formal  presentation  to  the 
Plan. 

7.  The  15%  interest  rate  on  the  subject 
loan  was  arrived  at  by  arm's-length 
negotiation.  The  Partnership  wanted  to 
pay  no  more  than  13.2%,  as  they  are 
paying  for  the  first  three  years  to  the 
Operating  Engineers  Pension  Fund 
(which  will  not  have  participants 
working  on  the  project)  and  the 
Electrical  Workers  Health  and  Welfare 
Fund  for  the  first  mortgage  loans  bom 
those  Funds.  The  Plan  trustees  insisted 
on  a  higher  rate  for  the  subject  loan, 
however,  and  15%  was  agreed  upon.  As 
protection  for  the  Plan,  the  trustees 
insisted  that  its  loan  be  the  final  debt 
paid  into  the  Partnership,  that  the  loan 
be  contingent  upon  minimum  equity 
contributions  being  paid  into  the 
Partnership,  and  that  an  appraisal  be 
obtained. 

8.  The  Hotel  land  and  buildings  which 
wiU  secure  all  the  first  mortgage  loans 
have  been  appraised  by  Mr.  John  P. 
Tehan,  Jr.  of  Springfield,  Massachusetts, 
an  independent  appraiser,  to  have  a  fair 
market  value  of  $4,685,000  as  of 
December  15, 1981.  This  amoimt  would 
be  approximately  1.8  times  the  total 
amount  of  first  mortgage  loans  to  be 
secured  by  the  property. 

9.  Nonotuck  Savings  Bank  (the  Bank), 
which  is  independent  of  the  Plan  and  the 
Partnership,  will  service  all  the  first 
mortgage  loans,  including  the  subject 
loan.  The  Bank  has  been  given  the 
authority  to  act  as  agent  for  all  first 
mortgage  lenders  in  the  event  of  default 
The  Bank  may  take  foreclosure  action  in 
event  of  default  after  a  %  vote  by  the 
lenders  approving  such  action.  Voting 
rights  are  based  on  the  dollar  amounts 
of  the  loans. 

10.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because:  (1)  The  loan  only  involves 
less  than  0.5%  of  Plan  assets;  (2)  the 
terms  of  the  loan  were  arrived  at  by 
arm's-length  negotiation;  and  (3]  the 
collateral/loan  ratio  is  approximately 
180%  as  determined  by  an  independent 
appraiser. 

Notice  to  Interested  Persons 

On  or  before  Jime  1, 1982.  the 
apphcant  will  notify  the  local  unions 
vvhich  represent  Plan  participants,  in 
care  of  their  bargaining  agents,  and  the 


employer  associations  which  represent 
contributing  employers.  The  notice  will 
request  that  local  unions  post  the  notice 
on  bulletin  boards  in  the  union  halls  for 
a  30  day  period.  The  interested  persons 
will  be  sent  a  copy  of  the  proposed 
exemption  by  mail,  and  will  be  informed 
of  their  right  to  comment  within  the  time 
period  set  forth  in  the  notice. 

General  Informadon 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)  of  the 
Act  and  section  4975(c)(1)  (E)  and  (F)  of 
the  Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  partidpanta 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments 

AU  interested  persons  are  invited  to 
submit  written  comments  on  the  pending 
exemption  to  the  address  above,  within 
the  time  period  set  forth  above.  All 
comments  will  be  made  a  part  of  the 
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record.  Comments  should  state  the 
reasons  for  the  writer's  interest  in  the 
pending  exemption.  Comments  received 
will  be  available  for  public  inspectioo 
with  the  application  for  exemption  at 
the  address  set  forth  above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4g75(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471.  April  28. 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a)  of  the  Act  and  the 
sanctions  resulting  &om  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (d)  of  the 
Code  shall  not  apply  to  a  loan  by  the 
Plan  to  the  Partnership  of  $500.00a 
based  on  the  terms  and  conditions  set 
forth  above,  provided  that  the  terms  of 
the  transaction  are  not  less  favorable  to 
the  Plan  than  those  obtainable  in  an 
arm's-length  transaction  with  an 
unrelated  party  at  the  time  of 
consummation  of  the  transaction. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction  to 
be  consummated  pursuant  to  the 
exemption. 

Signed  at  Washington,  D.C,  tliis  13di  day 
of  May  1982. 
Alan  D.  Labewitz, 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Servicea 
AdministraUon,  U.S.  Department  of  Lalxv. 

(FR  Doc  SZ-1M37  Filed  6-17-82:  &-45  un| 
BitUNa  COOC  4510-2>-H 


[Application  No.  D-319S) 

Proposed  Exemption  for  Certain 
Tramtactions  involving  Control  Data 
Retirement  Plan  Located  In 
Minneapolis,  Minn. 

agency:  Pension  and  Welfare  Benefit 

Iht>grams,  Office  Labor. 

action:  Notice  of  Proposed  Exemption. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  employee  Retirement  Income         ^ 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 


Code).  The  proposed  exemption  would 
exempt  (1)  The  proposed  investment  by 
the  Control  Data  Retirement  Plan  [ihe 
Plan)  of  $500,000  in  Minnesota  Seed 
Capital  Fund.  Ina  (MSCF),  a  portion  of 
the  stock  of  which  is  owned  by  parties 
in  interest  with  respect  to  the  Plan;  (2) 
the  future  purchase  of  MSCF  stock  by 
the  Plan;  and  (3)  the  granting  of  a  put 
option  regardiiig  the  Plan's  MSCF  stock 
by  Control  Data  Corporation  (CDC),  the 
Plan  sponsor.  The  proposed  exemption, 
if  granted,  would  affect  MSCF,  CI3C  the 
Plan  and  its  participants  and 
beneficiaries  and  other  parties 
participating  in  the  proposed 
transactions. 

DATE  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  July  1, 1982. 
ADDRESS:  All  %vritten  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards.  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW..  Washington. 
D.C  20216,  Attention:  Application  Na 
D-319S.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  Inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  NW..  Washington. 
D.C  20216. 

FOR  FURTHEi)  INRMtMATION  CONTACT: 
Mr.  Robert  Sandler  of  the  Department, 
telephone  (202)  523-8195.  (Hils  Is  not  a 
toll-free  number.) 

SUPPLEMENTARY  MFORMATKNC  Notice  Is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  406(a],  406(b)(1)  and  (2)  of  the 
Act  and  from  the  sanctions  resulting 
from  the  appUcation  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  tiirough  (E)  of  tiie  Code. 
The  proposed  exemption  was  requested 
in  a  application  filed  on  behalf  of  the 
Plan,  pursuant  to  section  408(a)  of  the 
Act  and  section  4975(c)(2)  of  the  Code, 
and  in  accordance  with  procedures  set 
forth  in  ERISA  procedure  75-1  (40  FR 
18471.  April  28, 1975).  Effective 
December  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713,  October  17, 1978)  ti-ansferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 


proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  appUcation  on  file 
with  die  Department  for  the  complete 
representations  of  the  applicant 

1.  The  Plan  is  a  defined  benefit  plan 
with  32.097  participants  and  net  assets 
of  approximately  $150  milhon  as  of 
December  31. 1981.  The  Plan  trustee, 
which  Is  Nordiwestem  National  Bank  of 
Minneapolis  (the  Bank),  would  have  the 
complete  and  sole  authority  to  act  on 
the  Han's  behalf  with  regard  to  all 
facets  of  the  transactions  described 
herein.  The  bank  has  extended  a  line  of 
credit  to  CDC  In  the  amount  of  $24 
million.  This  line  of  credit  represents 
approximately  2.3%  of  CDCs  total 
available  line  of  credit  and  less  than  Vi 
of  1%  of  the  Bank's  current  commercial 
loan  business. 

2.  MSCF  was  incorporated  on  July  30i 
1980  under  the  laws  of  the  State  of 
Minnesota.  MSCF  was  formed  for  the 
purpose  of  investing  in  new. 
technologically  innovative  small 
businesses  by  providing  the  eariy  stage 
funding  and.  In  some  cases,  second 
stage  funding  when  a  project-business 
has  achieved  a  successful  start  and 
seeks  further  funding.  MSCFs  stated 
objective  is  to  make  a  significant  return 
on  Investment  over  a  period  of  time, 
primarily  through  gains  realized  on  die 
subsequent  disposition  of  equity 
investments  in  successful  new 
businesses.  A  further,  less  direct  goal  la 
to  strengthen  local,  state  and  national 
economies  by  aiding  the  growth  of 
businesses,  technological  innovation, 
competition,  worker  productivity  and 
long  term  employment  opportunities. 

3.  It  is  proposed  that  the  Plan  invest 
$500,000  upon  the  grant  of  the  exemption 
proposed  herein  and  up  to  a  total  of  1% 
of  Plan  assets  in  the  future  in  MSCF 
stock.  CDC  owns  approximately  25%  of 
the  stock  of  MSCF  and  Mr.  William 
Norris,  President  of  MSCF  and  president 
and  chairman  of  the  board  of  CIXI. 
owns  approximately  2.5%  of  the  stock  of 
MSCF.  MSCF  stock  is  sold  in  private 
placements  and  potential  investors  are  « 
supplied  with  a  private  placement 
memorandiun  which  describes  in  detail 
the  operation  and  investment  strategies 
and  goals  of  MSCF. 

4.  The  purchase  price  that  the  Plan 
would  pay  for  the  initial  $500,000 
investioent  would  be  $40  per  share, 
which  is  the  offering  price  of  the  current 
issue.  If  the  Plan  purchases  additional 
MSCF  stock  in  the  future,  the  purchase 
price  would  be  determined  as  follows: 
(a)  If  the  purchase  Is  from  a  new  issue, 
the  stock  would  be  purchased  at  the 
offering  price;  (b)  if  the  purchase  Is 
pursuant  to  a  right  of  firat  refusal 
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(discussed  below),  the  price  would  be 
the  net  book  value  of  the  stock;  and  (c)  if 
the  purchase  is  firom  another 
shareholder  but  not  pursuant  to  a  right 
of  first  refusal,  the  purchase  price  would 
be  the  fair  market  value  of  the  stock  as 
determined  by  an  independent 
appraiser. 

5.  In  conjunction  with  the  purchase  of 
MSCF  stock,  the  Plan  would  receive  a 
put  option  under  which  all  or  a  portion 
of  the  stock  could  be  sold  to  CDC  at 
such  time  as  the  Bank,  in  its  sole 
discretion,  would  determine.  The  put 
option  will  be  exercised  at  a  price  which 
will  be  the  greater  of  the  net  book  value 
of  the  stock  determined  as  of  the  end  of 
the  most  recent  calendar  quarter,  or  the 
fair  market  value  of  the  stock  as 
determined  by  an  independent 
appraiser.  In  accordance  with  the  MSCF 
stock  subscription  agreements,  the  put 
option  would  be  subject  to  a  right  of  first 
refusal  of  the  other  MSCF  stockholders 
at  the  net  book  value  of  the  stock.  CDC 
and  Mr.  Norris  have  agreed  to  waive 
their  rights  of  first  refusaL 

6.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  statutory  criteria 
of  section  406(a}  of  the  Act  due  to  the 
following: 

(a)  The  Bank  will  have  complete  and 
exclusive  authority  with  regard  to  the 
Plan's  purchases  of  MSCF  stock;  (b)  the 
Bank  will  have  complete  and  exclusive 
authority  with  regard  to  the  exercising 
of  all  ri^ts  inuring  to  the  Plan  as  a 
shareholder,  and  with  regard  to  the 
exercise  of  the  put  option;  (c)  the  Plan 
v^U  have  the  option  at  any  time  to  sell 
any  or  all  of  ito  MSCF  stock  to  CDQ  and 
(d)  except  for  the  put  option,  the  Plan 
will  purchase  and  dispose  of  MSCF 
stock  on  the  same  basis  as  all  other 
shareholders  pursuant  to  the  terms  and 
conditions  of  the  private  memorandum 
and  the  stock  subscription  agreements. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption  will 
be  given  to  all  Plan  participants  and 
beneficiaries  within  14  days  of  its 
publication  in  the  Federal  Register  by 
posting  on  bulletin  boards  generally 
used  for  employer-employee 
communications  and,  with  respect  to 
such  persons  who  do  not  normally  have 
access  to  such  bulletin  boards,  by  Hrst 
class  mail.  The  notice  will  inform 
interested  persons  of  their  right  ta 
comment  on  or  request  a  hearing 
regarding  the  proposed  exemption. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following:  (1)  The  fact 
that  a  transaction  is  the  subject  of  an 
exemption  under  section  408(a)  of  the 


Act  and  section  4975(c)(2)  of  the  Code 
does  not  relieve  a  fiduciary  or  other 
party  in  interest  or  disqualified  person 
from  certain  other  provisions  of  the  Act 
and  the  Code,  including  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
rejecting  the  Plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  Plan  must  operate  for  the 
exclusive  b«iefit  of  the  employees  of  the 
employer  maintaining  the  Plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3]  of  the 
Act  and  secticRi  4975(c)(l](F]  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  most  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  Plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  Plan;  and 

(4)  The  proposed  exemption,  if 
granted,  wil  be  supplemental  to,  and  not 
in  derogation  oL  any  other  provisions  of 
the  Act  and  the  Code,  including 
statutory  or  administrative  exemptions 
and  transitional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transactioiL 

Written  CwmmnntB  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
Interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 


408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  2a  1975).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a).  406(b)  (1)  and  (2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply, 
to:  (1)  the  purchase  of  $50a000  of  MSCF 
stock;  (2)  the  future  purchase  of  MSCF 
stock  up  to  a  limit  of  1%  of  Plan  assets; 
and  (3)  the  put  option  given  to  the  Plan 
by  CI3C,  provided  that  the  terms  and 
condidons  of  aU  such  transactions  are  at 
least  as  favorable  to  the  Plan  as  those 
the  Plan  could  obtain  from  an  unrelated 
party. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transactions  to 
be  consummated  pursuant  to  the 
exemption. 

Signed  at  Washington,  D.C.,  this  12th  day 
of  May  1982. 
Alan  D.  Lebowitz. 

Assistant  Administrator  for  fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labot^Management  Services 
Administration,  U.S  Department  of  Labor. 

[FR  Doc.  82-13438  Filed  S-17-II2;  8:46  am) 
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[Application  Nos.  D-2841  and  [>-2«421 

Proposed  Exemption  for  Certain 
Transactions  Involving  the  Jeff  Dei 
Pension  and  Employee  Benefits  Plana 
and  Trust  Locatad  In  New  York.  HY. 

AQENCY:  Pension  and  Welfare  Benefit 

Programs  Office,  Labor. 

ACTION:  Notice  of  Proposed  Exemption. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  the  cash  sale  of  certain 
improved  real  property  (the  Property)  by 
the  Jeff  Dell  Employee  Benefit  IHan  and 
Trust  (the  Money  Purchase  Pension 
Plan)  and  the  Jeff  Dell  Pension  Plan  and 
Trust  (the  Defined  Benefit  Pension  Plan) 
(collectively,  the  Plans)  to  Jeff  Dell  Film 
Services,  Inc.  (the  Employer).  The 
proposed  exemption,  if  granted,  would 
affect  the  participants  and  beneficiaries 
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of  the  Plans  and  other  persons 

participating  in  the  proposed 

transaction. 

DATES:  Written  comments  and  requests 

for  a  public  hearing  must  be  received  by 

the  Department  of  Labor  on  or  before 

June  28, 1982. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW..  Washington. 
D.C.  20218,  AttenUon:  Application  Nos. 
D-2841  and  D-2842.  The  applicaUon  for 
exemption  and  the  comments  received 
will  be  available  for  public  inspection  in 
the  PubLc  Documents  Room  of  Pension 
and  Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  NW..  Washington. 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACT 

Ms.  Jan  Broady  of  the  Department  of 
Labor,  telephone  (202)  523-8971.  (This  is 
not  a  toll-free  number.) 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  fi^m  the  restrictions  of 
section  406(a),  406(b)  (1)  and  (b)  (2)  of 
the  Act  and  from  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975 
(c)(1)(A)  through  (E)  of  the  Code.  The 
proposed  exemption  was  requested  in 
an  application  filed  on  behalf  of  the 
Plans,  pursuant  to  section  408(a)  of  the 
Act  and  section  4975(c)(2)  of  the  Code, 
and  in  accordance  with  procedures  set 
forth  in  ERISA  Procedure  75-1  (40  FR 
18471,  April  28. 1975).  Effective 
December  31. 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713,  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department. 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  refen*ed  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant 

This  notice  of  pendency  was 
originally  published  in  the  Federal 
Register  on  March  5, 1982,  at  47  FR  9611. 
Because  of  a  decline  in  the  value  of  the 
Property,  the  Employer  proposes  to 
modify  the  sales  terms.  Therefore,  this 
notice  of  pendegcy  is  being  republished 
as  follows; 


1.  The  Employer,  a  corporation 
organized  under  the  laws  of  New  York 
State,  is  engaged  in  the  film  editorial 
business.  On  June  2, 1970,  the  Employer, 
along  with  a  sister  corporation,  Jeff  Dell 
Enterprises,  Inc., '  adopted  a  profit 
sharing  plan  (the  Profit  Sharing  Plan) 
and  on  September  30, 1973  the  Money 
Purchase  Pension  Plan.  To  comply  with 
relevant  provisions  of  the  Act.  the  Profit 
Sharing  Plan  and  Money  Purchase 
Pension  Plan  were  restated  and 
consoUdated  into  one  document 
covering  both  Plans.  On  October  1, 1979. 
the  Employer  and  its  sister  corporation 
terminated  their  Profit  Sharing  Plan  and 
adopted  the  Defined  Benefit  Pension 
Plan.  At  present,  there  are  eleven 
participants  in  the  existing  Plans. 

2.  The  assets  of  the  Plans,  including 
the  terminated  Profit  Sharing  Plan,  are 
commingled  for  investment  purposes.  As 
of  August  31, 1981,  the  Plans  held 
$2,212,895  in  total  asseU.  Of  these 
assets,  the  distributive  shares 
maintained  by  the  individual  Plans  were 
$1,068,998  for  the  Money  Purchase 
Pension  Plan,  $902,411  for  the  Profit 
Sharing  Plan  and  $241,486  for  the 
Defined  Benefit  Pension  Plan.  The 
trustees  of  the  Plans  (the  Trustees)  are 
Mr.  Jeff  Dell  and  his  spouse.  Mrs.  Bunny 
Dell.  "ITie  Trustees  make  investment 
decisions  for  the  Plans. 

3.  In  January  1981.  the  Plans 
purchased  land  and  a  building  located 
at  68  East  56th  Street.  New  York.  New 
York  (the  East  56th  Street  Property)  from 
Mr.  Norman  Fuerth  (Mr.  Fuerth),  an 
unrelated  party,  for  a  purchase  price  of 
$1,200,000.  The  Plans  paid  $400,000  in 
cash  and  obtained  a  first  mortgage  on 
the  property  in  the  amount  of  $600,000 
from  the  Chemical  Bank  of  New  York. 
The  Plans  also  obtained  a  second 
mortgage  on  the  East  56th  Street 
Property  ftx)m  Mr.  Fuerth  for  the 
$200,000  remaining  balance.  The  balance 
was  to  be  repaid  in  monthly 
installments  over  a  one  year  period 
commencing  on  the  date  of  closing. 

In  May  1981.  the  Plans  sold  the  East 
56th  Street  Property  to  an  unrelated 
party  for  $2,375,000  and  thereby  realized 
a  gain  of  $1,175,000.  The  Trustees  then 
decided  to  purchase  additional  real 
property  to  hold  for  investment  purposes 
for  the  Plans.  In  June  1981,  the  Plans 
acquired  for  the  cash  price  of  $1,050,000 
another  parcel  of  land  and  a  vacant  two 
story  building  located  af241  East  51st 
Street,  New  York.  New  York.  The 
Property  was  purchased  pursuant  to  the 
terms  of  a  contract  of  sale  entered  into 
between  the  Trustees  and  unrelated 
parties,  Mr.  and  Mrs.  Arthur  Janor  of 


Beverly  Hills,  California.  At  the  time  of 
acquisition,  the  Property  represented 
over  81  percent  of  the  combined  total 
assets  of  the  Plans.  The  Trustees 
represent  that  the  acquisition  of  the 
Property  was  a  prudent  investment  for 
the  Plans  because  of  its  prime 
commercial  location  and  its  potential  for 
resale  and  profit*  f 

4.  The  apphcation  documents 
numerous  but  futile  efforts  made  by  the 
Trustees  to  sell  the  Property  to  unrelated 
parties  primarily  through 
advertisements  appeeiring  in  The  New 
York  Times.  In  addition,  the  application 
states  that  the  Trustees  have  listed  the 
property  wilh  the  real  estate  agent  who 
originally  effected  the  sale  to  the  Plans. 
However,  despite  all  endeavors  no  firm 
offers  have  been  made  to  the  Trustees. 
The  difficulty  in  selling  the  real  property 
is  attributed  to  high  interest  rates  and  a 
tight  financial  market 

5.  At  present  the  Employer  leases 
offices  at  10  East  53rd  Street  New  York. 
New  York  from  an  unrelated  party. 
Since  the  lease  at  the  current  location 
expires  in  April  1982  and  cannot  be 
renewed,  the  Employer  is  looking  for 
new  premises  in  which  to  relocate  its 
business.  Origninally.  the  Employer 
requested  an  exemption  to  lease  from 
the  Plans  (the  Lease)  the  vacant  building 
(the  Building)  situated  on  the  Property. 
The  Lease  woidd  have  been  a  "net  net" 
lease  whereby  the  Employer  would  have 
assumed  all  expenses  involved  in 
occupying  the  space,  including  the 
payment  of  real  estate  taxes,  insurance 
premiums  and  renovations  costs 
required  to  make  the  property  habitable 
for  commerical  use.  TTie  Lease  would 
have  been  for  a  ten  year  term,  subject  to 
the  right  of  an  independent  fiduciary  to 
evict  the  Employer  after  five  years.  The 
Lease  would  also  have  been  based  on 
rental  amounts  and  increments  as 
determined  by  an  independent 
appraisal.  Initially,  the  annual  rental 
was  established  at  $120,402  to  reflect  the 
unimproved  condition  of  the  Building. 
Once  renovations  were  made  to  the 
Building,  the  annual  rentral  would  have 
been  increased  to  $148,500.  In  addition. 
Mr.  Dell  would  have  guaranteed  the 
Lease  in  the  event  of  a  rental 
delinquency  by  the  Employer. 

8.  Because  of  the  high  percentage  of 
the  Plans'  assets  that  were  invested  in 
the  Property,  the  Department  could  not 
make  a  favorable  determination  with 
regard  to  the  proposed  leasing 
arrangement  The  exemption  application 


'  Jeff  Dell  EnterpriMt,  Ina  la  currently  an  taiaotive 
caiparatioo. 


•In  this  proposed  exemption,  the  Department 
expressea  no  opinion  as  to  whether  the  acquiaitiaa* 
of  the  East  56th  Street  Property  and  the  Property 
riolated  any  requirement  of  Part  4  of  Title  I  ol  Ihe 
Act 
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was  then  amended  to  provide  for  a  sale 
of  the  Property  by  the  Plans  to  the 
Employer.  The  proposed  sale  was  to  be 
a  cash  sale  whereby  the  sales  price  of 
$1,250,000  was  to  be  due  and  payable  at 
the  time  of  closing.  In  addition,  no  real 
estate  commissions  or  fees  were  to  be 
incurred  by  the  Plans. 

7.  The  sales  price  of  the  Property  is 
based  on  independent  appraisals  made 
by  Mr.  Barry  Becker  (Mr.  Becker)  and 
Mr.  Jack  Chudnoff  (Mr.  Chudnoff).  Both 
men  are  New  York  City-based  real 
estate  brokers  with  over  twenty  years' 
experience  in  the  sale  and  evaluation  of 
residential  and  commerical  properties. 
In  September  1981.  Mr.  Becker  initially 
appriased  the  Property  for  Lease 
purposes  and  determined  it  had  an 
annual  fair  rental  value  of  $120,402  and 
a  fair  market  value  of  $1.60a000  based 
on  the  existing  state  of  the  premises.  To 
reflect  the  Employer's  intention  of 
purchasing  the  Property  from  the  Plans, 
Mr.  Becker  appraised  the  Property  in 
January  1982  and  found  the  fair  market 
value  to  be  $l,250,00a  Mr.  Chudnoff 
appraised  the  Property  on  )anuary  5, 
1982  and  placed  its  fair  market  value  at 
Sl.200,000. 

With  respect  to  the  decline  in  the  fair 
market  value  of  the  Property  between 
September  1981  and  lanuary  1982,  Mr. 
Becker  stated  that  the  Manhattan  real 
estate  market-had  quieted  down  and 
there  was  a  lessening  of  interest  in  small 
properties  in  the  midtown-Manhattan 
area.  He  further  stated  that  investor- 
users  were  interested  in  four  to  five 
story  building^  (the  Property  has  two 
stories).  Mr.  Becker  attributed  the 
current  market  to  the  lack  of  firm 
direction  as  to  where  interest  rates  were 
going,  declining  corporate  profits  and 
increasing  unemployment.  He  stated 
that  buyers  with  cash  had  new  leverage 
in  making  offers  to  property-owners, 
and  for  the  time  being,  and  perhaps 
through  the  second  quarter  of  1962,  there 
would  be  a  levelling  off  of  prices. 

8.  Because  of  a  further  decline  in 
market  conditions,  the  Employer 
proposes  to  revise  the  sales  price  of  the 
Property  from  the  original  selling  price 
of  $l,25a000  to  $l,000,00a  or  the  fair 
market  value  of  the  Property  as 
determined  by  an  independent  appraiser 
on  the  day  of  closing. 

The  Employer  represents  that  in  no 
event  wiD  the  sales  price  of  the  Property 
be  less  than  $1 ,060,00a  the  original 
ptircbase  price  paid  by  the  Plans  plus 
any  rolated  expenses  incurred  by  the 
Hans  widi  respect  to  the  Property. 

In  connection  therewith,  by  letter 
dated  March  2. 1962.  Mr.  Chudnoff 
indicates  that  doe  to  a  softening  In  the 
New  Yotk  teal  estate  market,  he  does 
not  believe  tl.200,000  (the  fair  market 


value  in  his  January  5, 1982  appraisal)  is 
obtainable  for  the  subject  Property.  He 
suggests  the  appropriate  sales  price 
should  be  within  the  range  of  $1,000,000 
to  $1,100,000.  Therefore,  unless  the  value 
of  the  Property  changes  again  by  the  day 
of  sale,  the  Employer  proposes  to  revise 
the  sales  price  to  $1.100,00a 

9.  In  summary,  it  is  represented  diat 
the  proposed  transaction  satisfies  the 
statutory  criteria  for  an  exemption  under 
section  408(a)  of  the  Act  because:  (a) 
The  sale  is  a  one-time  transaction  for 
cash;  (b)  the  Sales  price  of  the  Property 
will  be  determined  by  an  independent 
appraisal,  and  in  no  event  will  the  sales 
price  be  less  than  the  original  purchase 
price  paid  by  the  Plans  plus  expenses 
incurred  by  the  Plans  with  respect  to  the 
Property;  (c)  the  Plan  will  incur  no  real 
estate  commission  or  fees  in  connection 
with  the  sale;  and  (d)  the  Trustees  have 
determined  that  the  sale  is  in  the  best 
interests  of  the  protective  of  the  Plans 
and  their  participants  and  beneficiaries. 

Notice  to  Interested  Persona 

Notice  of  the  pending  exemption  will 
be  given  to  the  participants  and 
beneficiaries  of  the  Plans  within  five  (5) 
days  of  the  publication  of  the  notice  of 
pendency  in  the  Federal  Register.  The 
notice  will  include  a  copy  of  the  pending 
exemption  as  published  in  the  Federal 
Register  and  will  inform  interested 
persons  of  their  right  to  comment  and/or 
request  a  hearing  within  the  time  frame 
set  forth  in  the  notice  of  pendency. 
Notice  will  be  given  to  participants  and 
beneficiaries  by  certified  mail 

General  Infonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act. 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  die  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 


prohibited  under  section  406(b)(3)  of  the 
Act  and  sectirai  4975(c)(1)(F)  of  the 
Code: 

(3)  Before  an  exemption  may  be 
granted  under  section  406(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  vvill  be  supplemental  ta  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
pubUc  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemptioo 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  grantir^  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR 18471,  April  28. 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a).  406(b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  Section  4975  of  the  Code, 
by  reason  of  secticui  4g75(c)(l)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  cash  sale  of  the  Property  by  the 
Plans  to  the  Employer,  provided  that  the 
price  received  by  the  Plans  is  no  less 
than  the  fair  market  value  of  the 
Property  on  the  date  of  the  sale,  and 
further  provided  that  the  sales  price  is 
no  less  than  the  Plans'  original  cost  plus 
any  expenses  incurred  by  the  Plans  with 
respect  to  the  Property. 

"The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 


representatiolu  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accnrately  describes 
all  material  terms  of  the  transaction  to 
be  consummated  punoant  to  the 
exemption. 

Signed  at  Washington,  D.(l,  this  12th  day 
of  May  1902. 
Alan  D.  Ubovriti, 

Assistant  Administrator  for  Ftdudarf 
Standards,  Pension  and  Welftav  Beaefit 
Programs,  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor. 

tFR  Doc.  12-13430  FUed  S-17-82: 8:45  am) 
BUUNQ  GOK  4S1( 
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[Application  Na  D-31M] 

Proposed  Exemption  for  a  Certain 
Transaction  Involving  the  Jim  D. 
Owen.  Pension  Plan  Trust  for  Self- 
Employed  Individuals,  Single-Employer 
Plan  Located  In  KnoxviHe,  Tenn. 

agency:  Pension  and  Welfare  Benefit 

Programs  Office,  Labor. 

achon:  Notice  of  Proposed  Exemption. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  the  sale  of  a  tract  of  real 
property  to  the  Jim  D.  Owen,  Pension 
Plan  Trust  for  Self-Employed 
Individuals,  Single-Employer  Plan  (the 
Plan)  by  Mr.  and  Mrs.  Jim  D.  Owen, 
disqualified  persons  with  respect  to  the 
Plan.  Since  Mr.  Owen  is  the  only 
participant  in  the  Plan,  which  is  an  HR- 
10  Plan,  there  is  no  jurisdiction  under 
Title  I  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (the  Act) 
pursuant  to  29  CFR  2510.3-3(b). 
However,  there  is  jurisdiction  under 
Title  II  of  the  Act  pursuant  to  section 
4975  of  the  Code.  The  proposed 
exemption,  if  granted,  would  affect  the 
Plan  and  Mr.  and  Mrs.  Owen. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  of  Labor  on  or  before 
June  21, 1982. 

EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  it  will  be  effective 
April  15. 1979. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4528,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 


D.C  20216.  Attuntion:  Applicatian  No. 
I>-3194.  The  application  lot  exemflQtMi 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  nonanipnts  Room  of  Pensioo  and 
Welfare  Benefit  Programs,  U.& 
Department  of  Leber,  Room  N-4677, 200 
Constitution  Avenue,  NW.,  Waahingtcm. 
D.C.  2021& 

FOR  FtJRTHER  INFORMATION  CONTACT: 

Gary  H.  LeOcowitz  of  die  Department  of 
Labor.  tel^>h(me  (202)  &23-8881.  (lliis  is 
not  a  toll-free  munber.) 

SUPPLEMENTARY  INFORMATKHC  Notice  is 

hereby  given  of  the  pendency  befm  the 
Department  of  an  application  for 
exemption  from  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  through  (E)  of  the  Code.  The 
proposed  exemption  was  requested  in 
an  application  filed  by  Mr.  C)wen, 
pursuant  to  section  4975(c)(2)  of  the 
Code,  and  in  accordance  widi 
procedures  set  forth  in  Rev.  Proa  75-28, 
1975-1  C.B.  722.  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  d>e  type  requested  to  the 
Secretary  of  Labor.  Therefore,  this 
notice  of  pendency  is  issued  solely  by 
the  Department 

Summary  of  Facts  and  Refwesentations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  die  complete 
representations  of  the  applicant 

1.  The  Plan  is  a  Keogh  Plan  with  one 
participant  Mr.  Owen.  The  trustee  for 
the  Plan  is  the  Southern  Industrial 
Banking  Corporation.  The  Plan 
document  gives  Mr.  Owen  broad 
investment  discretion. 

2.  On  March  28. 197a  Mr.  and  Mrs. 
Owen  purchased,  from  unrelated 
parties,  two  large  tracts  of  rough 
mountain  land  in  remote  Hancock 
County,  Tennessee.  The  price  paid  was 
$9,000  per  ti-act 

3.  In  early  1979,  Mr.  Owen  decided 
that  the  purchase  of  one  of  the  tracts 
(the  Property)  by  the  Plan  from  Mr.  and 
Mrs.  Owen  would  be  in  the  best 
interests  of  the  Plan.  Mr.  Owen  decided 
that  the  transaction  would  offer  the  Plan 
a  diversification  of  hivestments  with 
good  potential  for  Ugh  interest  yield. 

4.  On  April  15, 1979.  Mr.  and  Mrs. 
Owen  conveyed  the  Property  to  the  Plan 
for  consideration  of  $9,000.  This  amount 


was  die  same  as  die  price  Mr.  and  Iffaa. 
Owen  had  paid  for  Ae  IVopeity  in  ISTBL 
An  independent  appraiser,  Mr.  Bob 
Hodges  of  KnoxvOle.  Tennessee,  has 
estimated  the  fair  market  value  of  die 
Property  to  be  not  less  than  111,250  as  of 
^iiill5,197a 

5.  In  summary,  the  ajqilicant 
represents  that  the  transaction  meets 
the  statntny  criteria  for  exenqrtion 
under  section  4975(cH2)  of  dw  Code 
because:  (1)  The  Plan  paid  the  same 
purchase  price  that  Mr.  and  Mrs.  Owen 
had  paid  for  die  Property  one  year 
before,  and  diis  price  was  no  mofe  dian 
the  fair  market  value  as  established  by 
an  independent  appraiser  (2)  the 
acquisition  provides  the  Flan  with 
diversification  of  investments  and 
provides  a  significant  long-term 
investment  widi  the  potential  for  large 
return;  and  (3)  the  only  IHan  participant 
affected  by  the  transaction  was  Mr. 
Owen,  and  he  desired  and  caused  the 
transaction  to  be  consummated. 

Notice  of  Interested  Persons 

Because  Mr.  Owen  \s  the  only 
participant  in  the  Plan,  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  pendency  to 
interested  persons. 

Tax  Consequences  of  Ttansacdoa 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  bietween 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof)  results  in  the  plan  either  paying 
less  than  or  receiving  more  than  foir 
market  value  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and 
therefore  must  be  examined  under 
applicable  provisions  of  the  Internal 
Revenue  Code,  including  sections 
401(a)(4),  404  and  415. 

General  Infonnation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  disqualified  person 
from  certain  other  provisions  of  the 
Code,  including  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply;  nor  does  it 
affect  the  requirement  of  section  401(a) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  pltin  and  their  beneficiaries: 

(2)  This  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
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prohibited  under  section  4975(c](l](F]  of 
the  Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  4975(c)(2)  of  the 
Code,  the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  v^  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Code,  including 
statutory  or  administrative  exemptions 
and  transitional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
4975(c)(2]  of  the  Code  and  in  accordance 
with  the  procedures  set  forth  in  Rev. 
Proc.  75-26. 1975-1  C.B.  722.  If  the 
exemption  is  granted,  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to  the  sale  on  April  15, 
1979  of  the  Property  by  Mr.  and  Mrs.  Jim 
D.  Owen  to  the  Plan  for  $9,000,  provided 
that  this  amount  was  not  higher  than  the 
fair  market  value  of  the  Property  as  of 
the  date  of  sale. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction 
which  is  the  subject  of  this  proposed 
exemption. 


Signed  at  Washington.  D.C.,  this  13th  day 
of  May  1982. 
Alan  D.  Labowitz. 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor. 

(FR  Doc  82-1M38  FUad  5-17-a2: 8:45  am) 
BHJJNQ  COOC  4S10-»-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Privacy  Act  of  1974;  Revised  Systems 
of  Records 

aqency:  National  Endowment  for  the 
Humanities. 

ACTION  Notice  of  revisions. 

summary:  National  Foundation  on  the 
Arts  and  the  Humanities  Systems  of 
Records  under  the  Privacy  Act  of  1974 
were  last  published  in  the  Federal 
Register  September  20, 1977,  42  FR  47434 
(1977).  The  following  notice  updates 
information  included  in  the  earlier 
notice  of  systems  of  records  maintained 
by  the  Humanities  Endowment 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephen  J.  McCleary.  Deputy  General 
Counsel,  National  Endowment  for  the 
Humanities,  Washington,  D.C.  20506, 
(202)  724-0367. 

SUPPLEMENTARY  INFORMATION:  The 

National  Endowment  for  the  Humanities 
and  the  National  Endowment  for  the 
Arts  no  longer  share  an  administrative 
staff.  Also,  locations  of  systems  and 
retention  and  disposal  information  have 
changed  during  the  past  several  years. 
The  following  updates  the  Humanities 
Endowment's  notice  of  systems  of 
records  by  reflecting  these  changes. 

Dated:  May  12. 1982. 
Victor  Loughnan. 

Director  of  Administration. 

Alphabetical  List  of  Systems  Names 

Consultants,  Reviewers  and  Panelists— 

NEH-1 
Conti-acts— NEH-2 
Employee  Payroll,  (.eave  and 

Attendance  Records  and  Files — NEH- 

3 
Equal  Employment  Opportunity  Case 

File— NEH-4 
Grant  Applications — NEH-5 
Grants  to  Individuals — NEH-6 
Personnel  Records — NEH-7 

NEH-1 
SYSTIMNAMK 

Consultants,  Reviewers  and 
Panelists— NEH—1 


SYSTEM  location: 

NEH— 806 15th  Street.  NW., 
Washington,  DC  20506. 

CATSQomes  of  individuals  coveiiio  by  ths 
system: 

Past  and  present  members  of  the 
National  Council  on  the  Humanities, 
Advisory  Panels  to  the  Humanities 
Endowment,  and  scholars  emd  experts 
who  may  be  called  upon  to  serve  on 
advisory  panels  or  to  review 
applications. 

CATEOomes  of  records  m  tms  system: 

Contains  name,  address  and 
telephone  nimiber  of  individual. 
Contains  compensation  claims,  travel 
diaries,  notification  of  personnel 
actions,  correspondence.  May  contain 
curriculum  vitae  and  press  clippings.  - 

AUTHORrrv  for  maintenance  of  the 
system: 

National  Foundation  on  the  Arts  and 
the  Humanities  Act  of  1965,  as  amended 
(20  U.S.C.  951  et  seq.). 

The  records  are  used  by  Endowment 
staff  in  administration  of  our  peer 
review  system,  including  identification 
of  scholars  to  serve  as  consultants, 
reviewers  and  panelists;  disclosure  may 
be  made  to  a  congressional  office  from 
the  record  of  an  individual  in  response 
to  an  inquiry  from  the  congressional 
office  made  at  the  request  of  the 
individual  about  whom  the  record  is 
maintained. 

pouciES  and  practices  for  storino, 

RETRIEVINa,  accessing.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  9  inch  by  12  inch 
folders  or  computer  data  base. 

retrievabhjty: 
Indexed  by  name  or  indexed  keys. 

safeguards: 

Records  are  maintained  in  lockable 
drawers,  file  cabinets,  or  computer 
controlled  by  passwords. 

retention  and  disposal: 
Retained  indefinitely. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Secretary  to  the  National  Council  on 
the  Humanities,  Office  of  the  General 
Counsel;  Director,  ADP  Systems,  806 
15th  St.,  NW.,  Washington.  DC  20506. 

notification  procedure: 
See  Title  45  CFR  Part  1115. 

record  access  procedures: 
Same  as  above. 


Federal  Regiater  /  Vol  4l7,  Na  96  /  Tuesday.  May  18.  1982  /  Notices 


21353 


REC^MD  MMMCS  CATEOOMES: 

Individual  on  whom  record  is 
maintained,  newspapers  and  journals. 
Endowment  employees. 

NEH-2 


Contracts— NEH— 2 

SYStEM  location: 

NEH— Office  of  the  General  Counsel. 
Room  1000,  806 15th  Street.  NW^ 
Washington.  DC  20506. 

catcqomes  of  moivnuals  covbied  bv  the 
system: 

Individuals  who  have  entered  into 
contracts  with  the  Endowment 

CATEOOMES  Of  RECORDS  W  THE  SVCTEM: 

Contains  contract  including  name  and 
address  of  contractor,  specific  and 
general  contract  provisions,  contract 
amendments,  correspondence,  relevant 
back-up  material 

AUTHORmr  RMt  MAWTENANCE  OF  THE 

system: 

National  Foundation  on  the  Arts  and 
the  Humanities  Act  of  1965,  as  amended 
(20  U.S.C.  951  et  seq.). 

routine  uses  of  RECORDS  MAINTAINED  W 
THE  SYSTEM,  INCLUOINQ  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  uses: 

General  Accoimting  Office  audits; 
reporting  on  agency  contracting 
activities  to  the  Federal  Procurement 
Data  Center  and  other  agencies,  general 
congressional  oversight  disclosure  may 
be  made  to  a  congressional  office  from 
the  record  of  an  individual  in  response 
to  an  inquiry  from  the  congressional 
office  made  at  the  request  of  the 
individual  about  whom  the  record  is 
maintained. 

pouass  and  practices  for  storino, 
retrievinq.  accessino,  retawinq,  and 
oisposino  of  records  in  the  system: 

storage: 

Maintained  in  12  inch  by  10  inch 
folders. 

retrievabiuty: 
Indexed  by  name  and  number. 

safeguards: 

Records  are  maintained  in  a  lockable 
file  cabinet 

RETENTION  AND  disposal: 

Scheduled  for  destruction  6  years.  3 
months  after  fianl  payment  is  made. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

General  Counsel— NEH.  Room  1000, 
806 15th  St.  NW..  Washington.  DC 
2050S. 


NOTIFICATION  PROCEDURE: 

See  Title  45  CFR  Part  1115. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  the  record  is 
maintained.  Foundation  employees 
involved  in  contract  development 
administration,  and  execution. 

NEH-3 

SYSTEM  NASK: 

Employee  payroll  and  leave  and 
attendance  records  and  files — NEH-3. 

SYSTEM  LOCATION: 

Payroll  Processing  Branch.  1500 
Bannister  Road,  Kansas  City,  MO  64131. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Endowment  employees. 

CATEGORIES  OF  RECORDS  Nl  THE  SYSTEM: 

Records  consist  of  manual  and 
automated  files  containing  payroll- 
related  information  for  Endowment 
employees.  Payroll  and  leave  and 
attendance  records  and  information 
includes  many  records  or  information 
also  maintained  in  employee's  official 
folder  and  related  files  maintained  in 
accordance  with  Office  of  Personnel 
Management  regulations  and  of  which 
notice  has  been  given  by  the  OPM  in  its 
notice  of  Govemmentwide  systems  of 
personnel  records.  Payroll  and  related 
information  consists  of  various  forms 
which  disclose  on  a  biweekly,  year-to- 
date,  and  in  some  cases  an  annual  basis, 
payroll  and  leave  data  for  each 
employee  relating  to  rate  and  amount  of 
pay,  leave,  and  hours  worked,  and  leave 
balances;  tax  and  retirement  deductions: 
life  insurance  and  health  insurance 
deductions:  savings  allotments:  savings 
bond  and  charity  deductions;  mailing 
addresses  and  home  addresses. 

AUTHORmr  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

National  Foundation  on  the  Arts  and 
the  Humanities  Act  of  1965.  as  amended 
(20  U.S.C.  951  et  seq.).  Federal  Personnel 
Manual  and  Treasury  Fiscal 
Requirements  Manual 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCUIDINa  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  uses: 

Used  to  prepare  payroll  and  to  meet 
Government  payroll  recordkeeping  and 
reporting  requirements,  and  for 
retrieving  and  supplying  payroll  and 
leave  information  as  required  for  agmcy 
needs.  Notice  of  Govemmentwide 
Systems  of  Personnel  Records:  "CS.Cw 
General  Personnel  Records  (Official 


PersfKinel  folder  and  records  rdated 
thereto)":  disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
fit)m  the  congressional  office  made  at 
the  request  of  the  individual  about 
whom  the  record  is  maintained. 


AND  PRACTICES  FOR 


.  OMPOSBM  OF  RECORDS  Bl  THE  SYSTEM: 
STORAGE: 

Time  and  attendance  files  maintained 
on  8  inch  by  5  inch  cards  in/^hidpd  with 
other  information  maintained  in  9  indi 
by  12  inch  folders  or  computer  data 
base. 

RETRIEVABaJTV: 

Indexed  by  name. 

safeguards: 

Records  are  maintained  in  a  lockaUe 
file  cabinet  or  computer  data  base 
controlled  by  password. 

retention  AND  disposal: 

Records  maintained  for  three  years  ot 
until  audited  by  the  General  Accoimting 
Office. 

SYSTEM(S)  MUNAGER  AND  ADDRESS: 

Accounting  Officer,  Room  815, 
Shoreham  Building,  806 15th  St.  NW., 
Washington,  DC  20508. 

NOTIFICATION  PROCEDURE: 

See  Title  45  CFR  Part  1115. 
RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORKS: 

Individual  on  whom  the  record  is 
maintained. 

NEH-4 

SYSTEM  NAME: 

Equal  Employment  Opportunity  Case 
FUe-NEH-4 

SYSTEM  LOCATION: 

Room  506,  806 15th  Street  NW.. 
Washington.  DC  20506. 


CATEGORIES  OF 


IN  THE  SVSIESL 


Contains  transcripts,  docimientation 
concerning  pre-complaint  counseling 
activities,  documentation  concerning 
filing  of  complaint  written  records  of 
terms  of  adjustment  and  disposition  of 
complaint 


OFTHi 


Title  5  CFR  chapter  I.  Part  713. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINQ  CATEOORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Implementation  of  Endowment 
program  for  equal  opportunity  in 
employment  and  personnel  operations; 
disclosure  may  be  made  to  a 
congressional  ofHce  from  the  record  of 
an  individual  in  resonse  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual  about 
whom  the  record  is  maintained. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Mciintained  in  9  inch  by  12  inch 
folders. 

RETRIEV  ability: 

Retrievable  by  name. 

SAFEGUARDS: 

Maintained  in  lockable  filing  cabinets. 

RETENTION  AND  DISP08AU 

Retained  for  four  years  after 
resolution  of  the  case,  then  destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Equal  Employment  Opportunity 
Officer,  Room  506,  806 15th  St.,  NW., 
Washington,  DC  20506. 

NOTIFICATION  procedure: 

See  Title  45  CFR  Part  1115. 

record  ACCESS  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEQOmCS: 

Individual  on  whom  the  record  is 
maintained.  Foundation  employees 
involved  in  the  claim  or  proceeding. 

NEH-5 

SYSTEM  name: 

Grant  Applications-NEH-S 

SYSTEM  LOCATION: 

806 15th  Street.  NW..  Washington.  DC 
20506. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THI 
SYSTEM: 

Individuals  and  institutions  applying 
to  the  National  Endowment  for  the 
Humanities  for  financial  assistance. 

CATEGORIES  OF  RECORDS  IN  THI  SYtmE 

Grant  application,  sample  of  work 
where  appropriate. 

authority  for  maintinanci  of  thi 
•ystim: 

National  Foundation  on  the  Arts  and 
Humanities  Act  of  1965,  as  amended  (20 
U.S.C.  951  et  seq.). 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

General  administration  of  grant 
review  process;  statistical  research; 
congressional  oversight  and  analysis  of 
trends;  disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  the  individual  about 
whom  the  record  is  maintained. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  TO  THE  SYSTEM: 

STORAGE: 

9  inch  by  12  inch  folders. 

RETIMEVABILrrY: 

Indexed  by  name  of  applicant 

RETENTION  AND  DISPOSAL: 

Successful  applications  are  merged 
into  "Grants  to  Individuals  and 
Institutions"  file.  Rejected  applications 
are  retained  for  five  years  then 
destroyed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Grants  Officer-NEH.  Room  522,  806 
15th  St.,  NW.,  Washington.  DC  20506. 

NOTIFICATION  PROCEDURE: 

See  Title  45  CFR  Part  1115. 

RECORD  Access  PROCEDURES: 

Same  as  above.  ~~ 

RECORD  SOURCE  CATEGORIES: 

Individual  and  institution  on  whom 
the  record  is  maintained. 

NEH-6 

SYSTEM  NAMC 

Grants  to  individuals  and 
Institutions — 6 

SYSTEM  LOCATION: 

806 15th  Street,  NW.,  Washington.  DC 
20506. 

cateoories  of  individuals  covered  by  the 
system: 

Individuals  and  institutions  receiving 
grant  awards  from  the  National 
Endowment  for  the  Humanities. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Grant  application  including  sample  of 
work  where  appropriate,  award 
notification  letter,  grant  award 
acceptance  agreement,  payment 
schedule,  relevant  correspondence,  final 
report. 

AUTHORITY  FOR  MAINTENANCE  OF  THI 


National  Foundation  on  the  Arts  and 
the  Humanities  Act  of  1965.  as  amended 
(20  U.S.C.  951  et  seq.}. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDING  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

Administrative  processing,  general 
statistical  research,  congressional 
analysis  of  trends;  disclosure  may  be 
made  to  a  congressional  office  from  the 
record  of  an  individual  in  response  to  an 
inquiry  from  the  congressional  office 
made  at  the  request  of  the  individual 
about  whom  the  record  is  maintained. 

Information  concerning  grantees, 
principal  investigator's  location  of 
grantee,  title  of  grant,  field  of  study,  type 
of  grantee,  special  characteristics,  length 
of  award,  application  date,  date  of 
recommendation,  grant  number,  division 
and  program  element,  amoimt  and  brief 
description  of  purpose  of  award  is 
routinely  forwarded  to  the  Smithsonian 
Science  Information  Exchange  (SSIE) 
and  the  Foreign  Area  Research  Unit 
(FARU)  in  the  Intelligence  and  Research 
Office  of  the  Department  of  State. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Maintained  in  9  inch  by  12  inch 
folders. 

RETRIEV  ability: 

Indexed  by  name  of  individual,  name 
of  institution,  and  number. 

safeguards: 
Records  are  maintained  in  a  lockable 

filing  cabinet. 

RETENTION  i(NO  disposal: 

After  receipt  of  final  reports.  Retained 
for  ten  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Grants  Officer-NEH,  Room  522.  806 
15th  St..  NW.,  Washington,  DC  20506. 

NOTIFICATION  PROCEDURE: 

See  Title  45  CFR  Part  1115. 

RECORD  ACCESS  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Individual  on  whom  the  record  is 
maintained.  Employees  involved  in 
administration  of  the  grant. 

NEH-7 

SYSTEM  name: 

Personnel  Records — ^NEH-7. 

SYSTEM  location: 

Room  410.  806 15th  Street.  N.W., 
Washington,  DC  20506. 

This  system  of  records  is  part  of  the 
Office  of  Personnel  Management's 
government-wide  system  of  personnel 
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records  "OPM/GOVT—1— General 
Personnel  Records"  and  subject  to  that 
agency's  rules. 

[FR  Doc  82-1M20  Filed  S-17-82: 8:45  am] 
MUJNO  COOC  7536-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Na  50-368] 

Arkansas  Power  &  Light  Co.  (Arlcansas 
Nudear  One,  Unit  2);  Exemption 


The  Aiicansas  Power  and  Light 
Company  (the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  NPF-6 
which  atiithorizes  operation  of  Arkansas 
Nuclear  One,  Unit  No.  2.  This  license 
provides,  among  other  things,  that  they 
are  subject  to  all  rules,  regulations  and 
Orders  of  the  Commission  now  or 
hereafter  in  effect 

The  facility  uses  a  Combustion 
Engineering,  Inc.  pressurized  water 
reactor  at  the  licensee's  site  located  in 
Pope  Coupty,  Arkansas. 

n     .  |( 

On  November  19, 1980,  the 
Commission  published  a  revised  10  CFR 
50.48  and  a  new  Appendix  R  to  10  CFR 
50  regarding  fire  protection  featiu^s  of 
nuclear  power  plants  (45  FR  76602).  The 
revised  9  50.48  and  Appendix  R  became 
effective  on  February  17, 1981.  Section 
50.48(c)  established  the  schedules  for 
satisfying  the  provisions  of  Appendix  R. 
Section  HI  of  Appendix  R  contains 
fifteen  subsections,  lettered  A  through 
O,  each  of  which  specifles  requirements 
for  a  particular  aspect  of  the  fire 
protection  featiu^s  at  a  nuclear  power 
plant.  One  of  these  fifteen  subsections, 
in.G.,  is  the  subject  of  this  exemption 
request.  III.G.  specifies  detailed 
requirements  for  fire  protection  of  the 
equipment  used  for  safe  shutdowm  by 
means  of  separation  and  barriers 
(ni.G.2).  If  the  requirements  for 
separation  and  barriers  could  not  be  met 
in  an  area,  alternative  safe  shutdown 
capability,  independent  of  that  area  and 
equipment  in  that  area,  was  required 
(ffl.G.3.). 

Section  50.48(c}  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  within  a 
specified  time  from  the  effective  date  of 
this  fire  protection  rule,  Febuary  17, 
1981,  except  for  modifications  to  provide 
alternative  safe  shutdown  capability. 
These  latter  modifications  (III.G.3.) 
require  NRC  review  and  approval 
Hence,  9  50.48(c)  requires  their 
completion  within  a  certain  time  after 
NRC  approval.  The  date  for  submittal  of 


design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capability  was  specified  as  March  19, 
1981. 

By  letter  dated  March  19, 1981, 
Arkansas  Power  and  Light  Company 
requested  exemptions  from  meeting  the 
schedule  requirements  for  those  items  as 
outlined  in  10  CFR  50.48(c).  The  staff 
discussed  the  March  19, 1981,  request 
with  Arkansas  Power  and  Light 
Company  and  it  was  understood  that 
Arkansas  Power  and  Light  Company 
was  requesting  exemption  bom  meeting 
the  schedule  requirements  for  those 
items  (of  Appendix  R  Section  III.G  and 
L)  as  outlined  in  10  CFR  50.48(c).  By 
letter  dated  January  15, 1982,  Arkansas 
Power  and  Light  Company  indicated 
that  they  were  unable  to  commit  to  any 
firm  schedule  for  submitting  technical 
exemptions  and  design  details. 

When  this  Fire  Protection  Rule  was 
approved  by  the  Commission,  it  was 
understood  that  the  time  required  for 
each  licensee  to  re-examine  those 
previously-approved  configurations  at 
its  plant  to  determine  whether  they  meet 
the  requirements  of  Section  IILG  of 
Appendix  R  to  10  CFR  Part  50  was  not 
well  known  and  would  vary  depending 
upon  the  degree  of  conformance.  For 
each  item  of  nonconformance  that  was 
found,  a  fire  hazard  analysis  had  to  be 
performed  to  determine  whether  the 
existing  configuration  provided 
sufficient  fire  protection.  If  it  did,  a  basis 
had  to  be  formulated  for  an  exemption 
request  If  it  did  not  modifications  to 
either  meet  the  requirements  of 
Appendix  R  or  to  provide  some  other 
acceptable  configuration,  that  could  be 
justified  for  example,  had  to  be 
designed.  Where  fire  protection  features 
alone  could  not  ensure  protection  of  safe 
shutdown  capability,  alternative  safe 
shutdown  capability  had  to  be  designed 
as  required  by  Section  III.G.3.  of 
Appendix  R.  Depending  upon  the 
extensiveness  and  number  of  the  areas 
involved,  the  time  required  for  this  re- 
examination, reanalysis  and  redesign 
could  vary  from  a  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one,  short-term  date 
for  all  licensees  in  the  interest  of 
ensuring  a  best-effort  expedited 
completion  of  compliance  with  the  Fire 
Protection  Rule,  recognizing  that  there 
would  be  a  number  of  licensees  who 
could  not  meet  these  time  restraints  but 
who  could  then  request  appropriate 
reUef  through  the  exemption  process. 
Licensees  for  44  of  the  72  plants  to 
which  Appendix  R  applies  (plants  with 
an  operating  license  issued  prior  to 
January  1, 1979)  have  requested  such 
•chedular  relief. 


The  licensees  for  the  remaining  28 
plants  made  submittals  to  meet  the 
schedular  requirements  of  S  50.48(c).  All 
of  these  submittals,  however,  were 
deficient  in  some  respects.  In  general, 
much  of  the  information  requested  in  a 
generic  letter  (81-12)  dated  February  20. 
1981.  to  the  licensees  of  all  72  plants, 
was  not  provided.  Therefore,  additional 
time  is  being  used  to  complete  those 
submittals  also. 

m 

Prior  to  the  issuance  of  Appendix  R, 
the  Aricansas  Nuclear  One,  Unit  No.  2 
had  been  reviewed  against  the  criteria 
of  Ap{>endix  A  to  the  Branch  Technical 
Position  9.5-1  (BTP  9.5-1).  The  BTP  9.5-1 
was  developed  to  resolve  the  lessons 
learned  from  the  fire  at  Browns  Ferry 
Nuclear  IHant  It  is  broader  in  scope 
than  Appendix  R,  formed  the  nucleus  of 
the  criteria  developed  further  in 
Appendix  R  and  in  its  present  revised 
form  constitutes  the  section  of  the 
Standard  Review  IMan  used  for  the 
review  of  applications  for  construction 
permits  and  operating  licenses  of  new 
plants.  The  review  was  completed  by 
the  NRC  staff  and  its  fire  protection 
consultants  and  a  Fire  Protection  Safety 
Evaluation  (FPSER) '  was  issued.  Some 
items  remained  imresolved.  Further 
discourse  between  the  licensee  and  the 
NRC  staff  resulted  in  resolution  of 
several  of  these  items  as  documented  in 
letters  *  •  *  to  Aricansas  Power  and  Light 
Company.  The  FPSER  supported  the 
issuance  of  an  amendment  to  the 
operating  license  of  Arkansas  Nuclear 
One,  Unit  No.  2  which  required 
modifications  to  be  made  to  plant 
physical  featiires,  systems,  and 
administrative  conbt)ls  to  meet  the 
criteria  of  Appendix  A  to  BTP  9.5-1.  All 
of  these  modifications  have  been 
completed  Therefore,  Arkansas  Nuclear 
One,  Unit  No.  2  has  had  upgrading  to  a 
high  degree  of  fire  protection  already 
and  the  extensive  reassessment 
involved  in  this  request  for  exemption 
from  the  schedular  dates  of  9  50.48(c) 
time  is  to  quantify,  in  detail,  the 
differences  between  what  was  recently^ 

'  Arkansas  Nuclear  One.  Unit  No.  2 — Operating 
License  No.  I^IPF-e  Amendment  1  dated  SeptemtMr 
1, 1978  supported  by  FPSER  (NUREG-QZZS) 
published  in  August  197^. 

'Letters  dated  January  17  and  April  IS.  19S0  tram 
Mr.  R.  W.  Reid.  NRC  to  Mr.  William  Cavanaugh.  m. 
AP4L  Co.,  approving  FPSER  Item  3.6  "Protectioo  of 
Redundant  Cables  in  the  Cable  Spreading  Room 
{a07»-L)". 

*  Letter  dated  April  2S.  1980  fron  Mr.  R.  W.  Raid. 
NRC  to  Mr.  William  Cavanaugh.  UL  »ppnvia% 
FPSER  Item  3.15  "Manual  Hose  Stabons". 

*  Letter  dated  November  5, 1980  from  Mr.  R.  W. 
Reid.  NRC  to  Mr.  WilUam  Cavanau^  m, 
approving  FPSER  Items  3.14  "Smoka  Detacton"  and 
3.18  "RCP  Oil  Collection  System". 
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approved  and  the  specific  requirements 
of  Section  in.,G  to  Appendix  R  of  10  CFR 
Part  50. 

In  the  tetter  dated  January  15, 1982, 
Arkansas  Power  and  Light  Company 
stated  that  they  were  unable  to  commit 
to  any  firm  schedule  for  submitting 
exemption  requests  and  design  details. 

Based  on  the  above  considerations, 
we  fmd  that  the  Ucensee  has  completed 
a  substantial  part  of  the  fire  protection 
features  at  Arkansas  Nuclear  One,  Unit 
No.  2  in  conformance  with  the 
requirements  of  the  Fire  Protection  Rule 
and  is  applying  significant  effort  to 
complete  the  reassessment  of  any 
remaining  modifications  which  might  be 
necessary  for  strict  conformance  with 
Section  IIl.G.'We  find  that  because  of 
the  already-completed  upgrading  of  this 
facility,  there  is  no  undue  risk  to  the 
health  and  safety  of  the  public  involved 
with  continued  operation  until  the 
completion  of  this  reassessment  on  July 
1, 1982.  This  date  is  based  upon  the 
response  of  all  the  Ucensees  with  regard 
to  the  time  needed  to  perform  the 
reassessment  required  and  the  redesign 
of  plant  features  if  necessary.  All  but  a 
few  licensees' indicated  submittal  dates 
prior  to  July  1, 1982,  and  many  have 
already  made  their  submittals.  Arktmsas 
Power  and  Light  Company  did  not 
indicate  a  submittal  date.  Hierefore,  an 
exemption  should  be  granted  to  allow 
only  such  time  for  completion  as  is 
consistent  with  the  time  needed  by  other 
licensees  for  similar  efforts.  However, 
because  we  have  fotmd  that  most 
submittals  of  this  reanalysis  to  date 
from  other  licensees  have  not  been 
complete;  that  is,  not  all  of  the 
information  requested  by  Generic  Letter 
81-12  dated  February  20. 1981.  was 
provided,  we  £ire  adding  a  condition  to 
this  Exemption  that  requires  all  such 
information  to  be  submitted  by  the  date 
granted. 

IV 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property,  or 
the  common  defense  and  security  and  is 
otherwise  in  die  public  interest  and 
hereby  grants  the  following  exemptions 
with  respect  to  the  requirements  of 
Section  III.G.  of  Appendix  R  to  10  CFR 
Part  50: 

(1)  The  date.  March  19, 1981,  for 
submittal  of  plans  and  schedules  to 
achieve  compliance  as  required  by 

9  50.48(c)(5)  is  extended  to  July  1, 1982; 

(2)  The  date,  March  19, 1981,  for  filing 
exemption  requests  pursuant  to 

8  5a48(c)(8)  which  Includes  a  tolUng 
provision  is  extended  to  July  1, 1962: 


(3)  The  date.  March  19, 1981,  for 
submittal  of  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  Section  III.G.3.' 
as  required  by  §  50.48(c)(5)  is  extended 
to  June  30, 1982;  and 

(4)  The  date,  February  17, 1981,  from 
which  the  installation  schedules 
estabUshed  in  i  50.48(c)  (2)  and  (3)  are 
calculated,  is  extended  to  July  1, 1982; 

Provided  the  following  conditions  are 
met:  -* 

(1)  Requests  for  exemption  pursuant 
to  §  50.48(c)(6)  must  include: 

(a)  A  concise  statement  of  the  extent 
of  the  exemption; 

(b)  A  concise  description  of  the 
proposed  alternative  design  features 
related  to  assuring  post-fire  shutdown 
capability:  and 

(c)  A  sound  technical  basis  that 
justifies  the  proposed  alternative  in 
terms  of  protection  afforded  to  post-fire 
shutdown  capability,  degree  of 
enhancement  in  fire  safety  by  full 
compUance  with  III.G  requirements,  or 
the  detriment  to  plant  safety  incurred  by 
full  compliance  with  JH.G.  A  simple 
statement  that  the  feature  for  wUch  the 
exemption  is  requested  was  previously 
approved  by  the  staff  is  not  sufficient.  A 
simple  assertion  diat  in  the  licensee's 
judgment  the  feature  for  which  the 
exemption  is  requested  is  adequate  fire 
protection  is  not  sufficient. 

(2)  The  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  Sections  ni.G.3.. 
as  required  by  S  50.48(c)(5)  shall  include 
a  point-by-point  response  to  each  item 
in  Section  8  of  Enclosure  1  to  Generic 
Letter  81-12  dated  February  20. 1981. 
and  to  each  item  in  Enclosure  2  to 
Generic  Letter  81-12.  dated  February  20, 
1981. 

If  the  licensee  does  not  meet  the 
above  conditions,  the  hcensee  %vill  be 
found  in  violation  of  10  CFR  5C.48(c) 
even  though  the  submittal  may  be  made 
within  the  time  limit  granted  by  the 
exemption.  If  such  a  violation  occuirs, 
imposition  of  a  civil  penalty  will  be 
considered  under  Section  234  of  the 
Atomic  Energy  Act  as  amended.  Such  a 
violation  will  be  a  continuing  one 
beginning  with  the  date  set  in  the 
exemption  for  submittal  and  terminating 
when  all  inadequacies  are  corrected 

A  delay  in  the  determination  of 
inadequacy  by  the  staff,  caused  by  the 
workload  associated  with  reviewiqg  all 
of  the  submittals  falling  due  near  the 
same  time,  will  not  relieve  the  licensee 
of  the  responsibility  for  completeness  of 
the  submittal,  nor  will  such  delay  cause 


*By  Implication,  this  Includei  ULL  whldt  ipadfiM 
th*  criteru  for  oiMUng  UI.G4. 


any  penalty  that  may  be  imposed  to  be 
mitigated. 

The  NRC  staff  has  determined  that  the 
granting  of  this  Exemption  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with  this 
action. 

Dated  at  Betliesda,  Maryland  this  10th  day 
of  May  1982. 

For  the  Nuclear  Regulatory  Conunission. 
Harold  R.  Denton. 

Director,  Office  of  Nuclear  ReacUx- 
Regulation. 

[FR  Doc.  BZ-19M2  FOed  5-17-a&  8:46  ua\ 
BftUNQ  COM  mO-Ot-M 


[Docket  No*.  50-317  and  50-318] 

BaMmora  Gas  and  Electrfc  Co.  (Calvert 
Cliff*  Nuclear  Power  Plant  Unit  Nos.  1 
and  2);  Exemption 

I 

The  Baltimore  Gas  and  Electric 
Company  (the  licensee)  is  the  holder  of 
Facility  Operating  License  Nos.  DPR-53 
and  Dni-d9  which  authorize  operation 
of  the  Calvert  Chffs  Nuclear  Power 
Plant  Unit  Nos.  1  and  2.  These  Hcenses 
provide,  among  other  things,  that  they 
are  subject  to  all  rules,  regulations  and 
Orders  of  the  Commission  now  or 
hereafter  in  effect. 

The  facility  comprises  two 
pressurized  water  reactors  at  the 
licensee's  site  located  in  Calvert  County, 
Maryland. 

n 

On  November  19, 1980.  the 
Commission  pubhshed  a  revised  10  CFR 
50.48  and  a  new  Appendix  R  to  10  CFR 
Part  50  regarding  fins  protection  features 
of  nuclear  power  plants  (45  FR  76602). 
The  revised  J  50.48  and  Appendix  R 
became  effective  on  February  17. 1981. 
Section  50.48(c)  estabhshed  the 
schedules  for  satisfying  the  provisions  of 
Appendix  R.  Section  III  of  Appendix  R 
contains  fifteen  subsections,  lettered  A 
through  O.  each  of  which  specifies 
requirements  for  a  particidar  aspect  of 
the  fire  protection  featiues  at  a  nuclear 
power  plant  One  of  these  fifteen 
subsections.  m.G..  is  the  subject  of  this 
exemption  request.  Subsection  III.G. 
specfiea  detailed  requirements  for  fire 
protection  of  the  equipment  used  for 
safe  shutdown  by  means  of  separation 
and  barriers  (ni.G.2).  If  the  requirements 
for  separation  and  barriers  could  not  be 
met  in  an  area,  alternative  safe 
shutdown  capability,  independent  of 
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that  area  and  equipment  in  that  area, 
was  required  (III.G.3). 

Section  50.48(c)  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  within  a 
specified  time  from  the  effective  date  of 
this  fire  protection  rule,  February  17, 
1981,  except  for  modifications  to  provide 
alternative  safe  shutdown  capability. 
These  latter  modifications  (in.G.3.) 
require  NRC  review  and  approval 
Hence  S  50.48(c)  requires  their 
completion  within  a  certain  time  after 
NRC  approval.  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capability  was  specified  as  March  19, 
1981. 

By  letter  dated  May  18. 1981.  the 
licensee  requested  exemptions  from  10 
CFR  50.48(c)  with  respect  to  the 
requirements  of  Section  IILG  of 
Appendix  R  as  follows: 

(1)  Extend  bom  March  19, 1981,  to 
October  1, 1981,  the  date  for  submittal  of 
design  descriptions  of  alternative  or 
dedicated  shutdown  systems  for  Calvert 
Qiffs  Unit  1  to  comply  with  Section 
m.G.3.,  and 

(2)  Extend  from  March  19. 1961.  to 
February  1, 1982,  the  date  for  submittal 
of  design  descriptions  of  alternative  or 
dedicated  shutdown  systems  for  Calvert 
Cliffs  Unit  2  to  comply  with  Section 
III.G.3. 

When  this  Fire  Protection  Rule  was 
approved  by  the  Commission,  it  was 
understood  that  the  time  required  for 
each  licensee  to  re-examine  those 
previously-approved  configurations  at 
its  plant  to  determine  whether  they  meet 
the  requirements  of  Section  IILG  of 
Appendix  R  to  10  CFR  Part  50  was  not 
well  known  and  would  vary  depending 
upon  the  degree  of  conformance.  For 
each  item  of  non-conformance  that  was 
found,  a  fire  hazards  analysis  had  to  be 
performed  to  determine  whether  the 
existing  configuration  provided 
sufficient  fire  protection.  If  it  did.  a  basis 
had  to  be  formulated  for  an  exemption 
request  If  it  did  not,  modifications  to 
either  meet  the  requirements  of 
Appendix  R  or  to  provide  some  other 
acceptable  configuratioa  that  could  be 
justified  for  an  exemption,  had  to  be 
designed.  Where  fire  protection  features 
alone  could  not  ensure  protection  of  safe 
shutdown  capability,  alternative  safe 
shutdown  capability  had  to  be  designed 
as  required  by  Section  III.G.3.  of 
Appendix  R.  Depending  upon  the 
extensiveness  and  niunber  of  the  areas 
involved,  the  time  required  for  this  re- 
examination, reanalysis  and  redesign 
could  vary  fit>m  a  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one,  short-term  date 
for  aU  licensees  in  the  interest  of 


ensiuing  a  best-effort  expedited 
completion  of  compliance  with  the  Rre 
Protection  Rule,  recognizing  that  there 
would  be  a  number  of  licensees  who 
could  not  meet  these  time  restraints  but 
who  could  then  request  appropriate 
relief  through  the  exemption  process. 
Licensees  for  44  of  the  72  plants  to 
which  Appendix  R  appUes  (plants  with 
an  operating  license  issued  prior  to 
January  1, 1979)  have  requested  such 
schedidar  relief. 

The  licensees  for  the  remaining  28 
plants  made  submittals,  to  meet  the 
scheduler  requirements  of  i  50.48(c).  All 
of  these  submittals,  however,  were 
deficient  in  some  respects.  In  general, 
much  of  the  information  requested  in  a 
generic  letter  (81-12)  dated  February  20. 
1981.  to  the  licensees  of  all  72  plants, 
was  not  provided  Therefore,  additional 
time  is  being  used  to  complete  those 
submittals  alsa 

m 

Prior  to  the  issnance  of  Appendix  R. 
Calvert  Cliffs  Units  1  and  2  had  been 
reviewed  against  the  criteria  of 
Appendix  A  to  the  Branch  Technical 
Position  9.5-1  (BTP  9.5-1).  The  BTP  9.5-1 
was  developed  to  resolve  the  lessons 
learned  fit)m  the  fire  at  Browns  Ferry 
Nuclear  Plant  It  is  broader  in  scope 
than  Appendix  R.  formed  the  nucleus  of 
the  criteria  developed  further  in 
Appendix  R  and  in  its  present  revised 
from  constitutes  the  section  of  the 
Standard  Review  Plan  used  for  the 
review  of  application  for  construction 
permits  and  operating  licenses  of  new 
plants.  The  review  was  completed  by 
the  NRC  staff  and  its  fire  protection 
consultants  and  a  Fire  Protection  Safety 
Evaluation  (FPSER)  was  issued  on 
September  14. 1979.  With  issuance  of  the 
FPSER.  a  few  items  remained 
unresolved.  Further  discourse  between 
the  licensee  and  the  NRC  staff  resulted 
in  resolution  of  most  of  these  items  as 
documented  in  two  supplements  to  the 
FPSER  dated  October  2. 1980  and  March 
18. 1982.  In  addition  to  the  licensee's 
analysis  for  compliance  of  Calvert  Cliffs 
Units  1  and  2  to  Section  in.G.3  of 
Appendix  R,  the  only  remaining  fire 
protection  issue  concerns  the  adequacy 
of  protection  afforded  to  certain 
openings  in  fire  barriers.  Our  letter  of 
June  30, 1981  suspended  the  schedule 
concerning  this  item  in  accordance  with 
10  CFR  50.48(c)(e).  This  issue  will  be 
addressed  in  future  correspondence. 

The  FPSER  supported  the  issuance  of 
License  Amendments  41  and  23  to  the 
operating  licenses  for  Calvert  Cliffs 
Units  1  and  2  which  required 
modifications  to  be  made  to  plant 
physical  features,  systems,  and 
administrative  controls  to  meet  the 


criteria  of  Appendix  A  to  BTP  9.S-1.  All 

of  these  modifications  have  been 
completed.  Tnerefore,  Calvert  Cliffs 
Units  1  and  2  have  been  upgraded  to  a 
high  degree  of  fire  protection  already 
and  the  extensive  reassessment 
involved  in  this  request  for  additional 
time  is  to  demonstrate,  in  detail,  the 
conformance  to  the  specific 
requirements  of  Section  III.G  to 
Appendix  R  of  10  CFR  Part  50. 

As  mentioned  earlier  there  arp  14 
other  subsections  which  contain  criteria 
for  other  aspects  of  fire  protection 
features.  One  of  these.  Section  IIIX.. 
provides  the  criteria  for  Alternative  Safe 
Shutdown  capability  and  thus  affects 
the  final  reassessment  and  redesign,  if 
necessary,  of  this  feature  at  the  Calv«t 
Cliffs  Units  1  and  2.  Nevertheless. 
compUance  with  the  remaining 
applicable  sections  of  Appendix  R  has 
been  completed  on  or  before  the 
implementation  dates  required  by  the 
Fire  Protection  Rule. 

Based  on  the  above  considerations, 
we  find  that  the  licensee  has  completed 
a  substantial  part  of  the  fire  protection 
features  at  Calvert  Cliffs  Units  1  and  2 
in  conformance  with  the  requirements  of 
the  Fire  Protection  Rule  and  is  applying 
significant  effort  to  complete  the 
reassessment  of  any  remaining 
modifications  which  might  be  necessary 
for  strict  conformance  with  section  IILG. 
We  find  that  because  of  the  already- 
completed  upgrading  of  these  facilities, 
there  is  no  tmdue  risk  to  the  health  and 
safety  of  the  public  involved  with 
continued  operation  until  the  completion 
of  this  reassessment  Therefore,  an 
exemption  should  be  granted  to  allow 
such  time  for  completion.  However, 
because  we  have  found  that  most 
submittals  of  this  reanalysis  to  date 
fit>m  other  licensees  have  not  been 
complete;  that  is,  not  all  of  the 
information  requested  by  Generic  Letter 
81-12  dated  February  20. 1981,  was 
provided,  we  are  adding  a  condition  to 
the  Exemption  that  requires  all  such 
information  to  be  submitted  by  the  date 
granted. 

IV 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  seciuity  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  the  following  exemptions 
with  respect  to  the  requirements  of 
Section  III.G.  of  Appendix  R  to  10  CFR 
Part  50: 

(1)  Extend  from  March  19, 1981,  to 
October  1, 1981,  the  date  for  submittal  of 
design  descriptions  of  alternative  or 
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dedicated  shutdown  systems  for  Calvert 
Cliffs  Unit  1  to  comply  with  Section 
in.G.3..  and 

(2)  Extend  from  March  19. 1981  to 
February  1. 1982.  the  date  for  submittal 
of  design  descriptions  of  alternative  or 
dedicated  shutdown  systems  for  Calvert 
Cliffs  Unit  2  to  comply  with  Section 
in.G.3. 

Provided  the  following  condition  is 
met: 

The  design  descriptions  of  alternative 
or  dedicated  shutdown  systems  to 
comply  with  Section  UI.G.3..  as  required 
by  §  50.48(c)(5)  shall  include  a  point-by- 
point  response  to  each  item  in  Section  8 
of  Enclosure  1  to  Generic  Letter  81-12 
dated  February  20, 1981,  and  to  each 
item  in  Enclosure  2  to  Gen  *ic  Letter  81- 
12.  dated  February  2a  19t.. 

If  the  licensee  does  not  meet  the 
above  conditions,  the  licensee  will  be 
found  in  violation  of  10  CFR  5a48(c) 
even  though  the  submittal  may  be  made 
within  the  time  limit  granted  by  the 
exemption.  If  such  a  violation  occurs. 
inq>osition  of  a  civil  penalty  will  be 
considered  under  Section  234  of  the 
Atomic  Energy  Act  as  amended.  Such  a 
violation  will  be  a  continuing  one 
beginning  with  the  date  set  in  the 
exemption  for  submittal  and  terminating 
when  all  inadequacies  are  corrected 

A  delay  in  the  determination  of 
inadequacy  by  the  staff,  caused  by  the 
workload  associated  with  reviewing  all 
of  the  submittals  falling  due  near  the 
same  time,  will  not  relieve  the  licensee 
of  the  responsibility  for  completeness  of 
the  submittal,  nor  will  si^ch  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated. 

The  NRC  staff  has  determined  that  the 
granting  of  this  Exemption  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with  this 
action. 

Dated  at  Bethesda.  Maryland  this  10th  day 
of  May  1982. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

(ni  Dec  n-lMH  PIM  5-17-82:  tM  im) 
MLUm  COOK  7iM-01-M 

[Docket  No*.  50-329  and  50-330] 

Consumers  Power  Co,;  AvallstiUity  of 
Safety  Evaluation  Report  for  ttie 
Midland  Plant,  Units  1  and  2 

The  Office  of  Nuclear  Reactor 
Regulation  has  published  its  Safety 


Evaluation  Report  on  the  proposed 
operation  of  the  Midland  Plant.  Units  1 
and  2,  located  in  Midland  County. 
Michigan.  Notice  of  receipt  of 
Consumers  Power  Company's 
application  for  a  facility  operating 
license  for  Midland  Plant.  Units  1  and  2, 
was  published  in  the  Federal  Register  on 
March  3, 1978  (43  FR  8870). 

The  report  (Document  No.  NUREG- 
0793)  is  being  referred  to  the  Advisory 
Committee  on  Reactor  Safeguards  and  is 
being  made  available  at  the 
Commission's  Public  Document  Room, 
in7  H  Street  NW..  Washington,  D.C 
20555  and  at  the  Grace  Dow  Memorial 
Library,  1710  W.  St  Andrews  Road, 
Midland,  Michigan  48640.  Copies  may  be 
purchased  for  $13.00  direcUy  from  NRC 
by  sending  check  or  money  order, 
payable  to  Supeiiuiendent  of 
Documents,  to  Director.  Division  of 
Technical  Information  and  Document 
Control  U.S.  NRC.  Washington.  D.C. 
20555.  GPO  Deposit  Account  holders 
may  charge  their  orders  by  calling  (301) 
492-0530.  Copies  are  also  available  for 
purchase  through  the  National  Technical 
Information  Service.  Springfield, 
Virginia  22161. 

Dated  at  Bethesda.  Maryland,  this  XlA  day 
of  May  1982.     ' 

For  the  Nuclear  Regulatory  Commission. 

Elinor  G.  Adansao. 

Chief.  Licensing  Branch  No.  4,  Division  of 

Licensing. 

(FR  Doc  8»-lMM  nM  t-17-a%  klS  am] 
etUMQ  CODE  7SM>-01-4I 


[Docket  Na  90-335] 

Flortda  Power  and  Ught  Co.  (St  Lucie 
Plant  Untt  No.  1^  Exemption 

I 

Th^  Florida  Power  and  Light 
Company  (the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-67 
which  authorizes  operation  of  the  St 
Lucie  Plant  Unit  No.  1,  a  pressurized 
water  reactor  located  in  St  Lude 
County.  Florida.  This  license  provides, 
among  other  things,  that  it  is  subject  to 
all  niles,  regulations  and  Orders  of  the 
Commission  now  or  hereafter  in  effect 


On  November  19, 1980,  the 
Commission  published  a  revised  10  CFR 
50.48  and  a  new  Appendix  R  to  10  CFR 
50  regarding  fire  protection  features  of 
nuclear  power  plants  (45  FR  76602).  The 
revised  50.48  and  Appendix  R  became 
effective  on  February  17, 1981.  Section 
50.48(c)  established  the  schedules  for 
satisfying  the  provisions  of  Appendix  R. 
Section  ED  of  Appendix  R  contains 
fifteen  sobeections,  lettered  A  through 


0,  each  of  which  specifies  requirements 
for  a  particular  aspect  of  the  fire 
protection  features  at  a  nuclear  power ' 
plant  One  of  these  fifteen  subsections, 
m.G.,  is  the  subject  of  this  exemption 
request  IILG.  specifies  detailed 
requirements  for  fire  protection  of  the 
equipment  used  for  safe  shutdown  by 
means  of  separation  and  barriers 
(III.G.2).  If  the  requirements  for 
separation  and  barriers  could  not  be  met 
in  an  area,  alternative  safe  shutdown 
capability,  independent  of  that  area  and 
equipment  in  that  area,  was  required 
(IILG.3.). 

Section  50.48(c)  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  within  a 
specified  time  from  the  effective  date  of 
this  fire  protection  nde,  February  17, 
1981,  except  for  modifications  to  provide 
alternative  safe  shutdown  capability. 
These  latter  modifications  (III.G.3. 
require  NRC  review  and  approvaL 
Hence,  9  50.48(c)  requires  their 
completion  within  a  certain  time  after 
NRC  approvaL  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capability  was  specified  as  March  19, 
1981. 

By  letter  dated  March  19, 1981,  as 
supplemented  April  3  and  July  10, 1981, 
and  January  20  and  March  18, 1982, 
Florida  Power  and  Light  requested 
exemptions  from  10  CFR  50.48(c)  with 
respect  to  the  requirements  of  Section 
nLG  of  Appendix  R  as  follows:         v 

Should  the  Commission  deny  Florida 
Power  and  light's  (FPL's)  request  for  an 
exemption  for  all  areas  of  the  plant  that  have 
already  been  reviewed  and  apjproved  by  the 
Commission  as  shown  by  the  NRCs  safety 
Evaluation  Report  (SER)  for  St.  Lude  Unit  No. 

1,  extend  for  a  period  of  twelve  months  from 
the  date  of  denial,  pursuant  to  S  S  50.12(a)  and 
50.48(c).  the  date  for  submittal  of  plans, 
schedules  and/or  design  descriptions  for  any 
modifications  necessary  to  achieve 
compliance  with,  and/ or  request  exemptions 
from  Sections  III.G.2  and  in.G.3  of  Appendix 
R  for  all  items  not  in  compliance  with 
sections  ni.G.2  and  in.G.3  regardless  of 
whether  such  items  were  ever  approved  in 
the  SER. 

By  letter  dated  June  4, 1981  the 
Commission  did  deny  the  exemption 
requested  for  those  areas  of  the  plant 
which  have  already  been  reviewed  and 
approved  by  the  Commission.  Therefore, 
the  twelve  month  delay  requested 
corresponds  to  a  submittal  date  of  June 
4,1982. 

When  this  Fire  Protection  Rule  was 
approved  by  the  Commission,  it  was 
understood  that  the  time  required  for 
each  licensee  to  re-examine  those 
previously-approved  configurations  at 
Its  plant  to  determine  whether  they  meet 
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the  feqoirements  of  Section  IILG  of 
Appendix  R  to  10  CFR  Part  50  was  not 
well  known  and  would  vaiy  depending 
upon  the  degree  of  conformance.  For 
each  item  of  non-conformance  that  was 
found,  a  fire  hazards  analysis  had  to  be 
perfonned  to  determine  whether  die 
existing  configuration  provided 
sufficient  fire  protection.  If  it  did.  a  basis 
had  to  be  formulated  for  an  exemption 
request  If  it  did  not,  modifications  to 
either  meet  the  requirements  of 
Appendix  R  or  to  provide  some  other 
acceptable  configuration,  that  could  be 
justified  for  an  exemption,  had  to  be 
designed.  Where  fire  protection  features 
alone  could  not  ensure  protection  of  safe 
shutdown  capability,  alternative  safe 
shutdown  capability  had  to  be  designed 
as  required  by  Section  III.G.3  of 
Appendix  R.  Depending  upon  the 
extensiveness  and  number  of  the  areas 
involved,  the  time  required  for  this 
reexamination,  reanal}rsis  and  redesign 
could  vary  from  a  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one,  short-term  date 
for  cdl  licensees  in  the  interest  of 
ensuring  a  best-effcnt.  expedited 
completion  of  compliance  with  the  Fire 
Protection  Rule,  recognizing  that  there 
would  be  a  number  of  licensees  who 
could  not  meet  these  time  restraints  but 
who  could  then  request  appropriate 
relief  through  die  exemption  process. 
Licensees  for  44  of  the  72^1ants  to 
which  Appendix  R  applies  (plants  with 
an  operating  license  issued  prior  to 
January  1, 1979)  have  requested  such 
schedidar  relief. 

The  licensees  for  die  remaining  28 
plants  made  submittals  to  meet  &e 
scheduler  requirements  of  {  5G.48(c).  All 
of  these  submittals,  however,  were 
deficient  in  some  respects.  In  general, 
much  of  the  information  requested  in  a 
generic  letter  (81-12)  dated  February  20, 
1981,  to  the  hcensees  of  all  72  plants, 
was  not  provided.  Therefore,  additional 
time  is  being  used  to  complete  those 
submittals  also. 

m 

Prior  to  the  issuance  of  Appendix  R. 
St.  Lucie  Unit  No.  1  had  been  reviewed 
against  the  criteria  of  Appendix  A  to  the 
Branch  Technical  Position  9.5-1  (BTP 
9.5-1).  Hie  BTP  9.5-1  was  developed  to 
resolve  the  lessons  learned  trom  the  fire 
at  Browns  Ferry  Nuclear  Plant  It  is 
broader  in  scope  than  Appendix  R. 
formed  the  nucleus  of  the  criteria 
developed  further  in  Appendix  R  and  in 
its  present  revised  form  constitutes  the 
section  of  the  Standard  Review  Plan 
used  for  the  review  of  applications  for 
construction  permits  and  operating 
licenses  of  new  plants.  The  review  was 
completed  by  the  NRG  staff  and  its  fire 


protection  consultants  and  a  Fire 
Protection  Safety  Evaluation  (FPSER) 
was  issued.  As  a  result  of  that  review 
numerous  modifications  have  been 
made  to  plant  physical  features, 
systems,  and  administrative  controls  to 
meet  the  criteria  of  Appendix  A  to  BTP 
9.5-1.  St  Lude  Unit  No.  1  has  been 
upgraded  to  a  high  degree  of  fire 
protection  already  and  the  extensive 
reassessment  involved  in  this  request 
for  additional  time  is  to  quantify,  in 
detail,  the  differences  between  what 
was  recentiy  approved  and  the  specific 
requirements  of  Section  III.G  of 
Appendix  R  to  10  CFR  Part  sa 

In  its  Mardi  IS,  1981  exemption 
request  the  boensee  stated  that  "Except 
to  the  extent  specific  exemptions  are 
requested  in  this  document.  St  Lude  1  is 
in  full  compliance  with  the  requirements 
of  the  rule."  A  few  items  addressed  in 
the  exemption  request  and  which  are 
not  subject  to  the  requirements  of 
Section  IILG  remain  unresolved.  These 
items  deal  with  Section  ULA,  Water 
Supplies  for  Fire  Suppression  Systems. 
The  licensee  has  requested  until  the 
Spring  1983  reload  to  reroute  fire  pump 
cables;  not  to  replace  existing  fire  pump 
controllers  with  U.L  approved 
controllers  meeting  all  the  requirements 
of  NFPA-20;  and  not  to  automatically 
load  the  fire  pumps  onto  vital  buses  in 
the  presence  of  a  safeguards  actuation. 

These  exemption  requests  are  being 
reviewed  by  the  staff.  The  staff  has. 
with  respect  to  ttie  technical  exemptions 
requested,  previously  determined  diet 
the  licensee  has  provided  sound 
technical  bases  warranting  further  staff 
review.  Because  the  Spring  1983  reload 
is  the  first  scheduled  outage,  following 
receipt  of  the  final  design  plans,  in 
which  to  perform  the  cable  rerouting,  the 
ciurent  fire  pomp  controllers  and 
switchgear  are  nuclear  class  IE  and 
seismic  category  L  and  the  fire  pumps 
will  auto  load  onto  the  vital  buses  in  the 
event  of  loss  of  offsite  power  and  a  drop 
in  fire  system  pressure  the  staff  has 
determined  that  the  outstanding 
exemption  requests  associated  with 
Section  niA  do  not  affect  the 
acceptability  of  the  requested  delay  in 
submitting  Section  in.G  information. 
Furthermore,  compliance  with  the 
balance  of  the  Fire  Protection  Rule 
means  that  fire  protection  requirements, 
other  than  the  identified  exemptions 
fixim  Section  in.A  and  the  requested 
delay  in  submitting  Section  in.G 
information,  have  been  or  will  be 
completed  on  or  before  the 
implementation  dates  required  by  the 
Fire  Protection  Rule. 

Based  on  the  above  considerations, 
we  find  that  the  licensee  has  completed 


a  substantia]  part  of  the  fire  protectian 
features  at  St.  L^icie  Unit  1  in 
conformance  with  the  requirements  of 
the  Fire  lYotection  Rule  and  is  applying 
significant  effort  to  complete  the 
reassessment  of  any  remaining 
modifications  which  might  be  necessary 
for  strict  conformance  with  Sectitm 
IILG.  We  find  that  because  of  die 
already-completed  upgrading  of  this 
facility,  there  is  no  undue  ri^  to  the 
health  and  safety  of  the  ptdilic  involved 
by  delaying  the  completion  of  this 
reassessment  until  June  4, 1982. 
Therefore,  an  exemption  should  be 
granted  to  allow  such  time  for 
completion.  However,  because  we  have 
found  that  most  submittals  of  this 
reanalysis  to  date  from  other  licensees 
have  not  been  complete:  that  is,  not  aD 
of  the  information  requested  by  Generic 
Letter  81-12  dated  February  20, 1981. 
was  provided,  we  are  adding  a  condition 
to  this  Exemption  that  requires  aD  such 
information  to  be  submitted  by  the  date 
granted. 

IV 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  the  following  exemption 
with  respect  to  the  requirements  ti 
Section  m.C  of  Appendix  R  to  10  CFR 
Part  50: 

The  date,  March  19. 1981,  for 
submittal  of  plans,  sciiedules  and/or 
design  descriptions  for  any 
modifications  necf  ssdry  to  achieve 
compliance  with,  and/or  request 
exemption  from  Sections  IIIJG.2  and 
III.G.3  of  Appendix  R.  is  extended  to 
June  4. 1982 

Provided  the  following  conditions  are 
met 

(1)  Requests  for  fxpmptionpnrsaant 
to  §50.48lc){6)  must  ip.clude: 

(a)  A  concise  sisir^ment  of  the  extent 
of  the  exemption: 

(b)  A  concise  descnption  of  die 
proposed  altemattvt?  d>*«tgn  features 
related  to  assuring  pet  fire  shutdown 
capability:  and 

(c)  a  sound  technicdi  basis  that 
justifies  the  propoftcc!  alternative  in 
terms  of  protection  afforded  to  post-fire 
shutdown  capability  degree  of 
enhancement  m  fire  safety  by  full 
compliance  with  111  C  requirements,  or 
the  detriment  to  plant  safety  incurred  by 
full  compliance  with  III.G.  A  sinqile 
statement  that  the  feature  for  which  die 
exemption  is  requested  was  previously 
approved  by  the  staff  u  not  sufficient  A 
simple  assertion  that  in  the  licensee's 
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judgment  the  feature  for  which  the 
exemption  is  requested  is  adequate  fire 
protection  is  not  sufficient. 

(2)  The  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  Section  III.G.3.. 
as  reqiiired  by  S  50.48(c](5]  shall  include 
a  point-by-point  response  to  each  item 
in  Section  8  of  Enclosure  1  to  Generic 
Letter  81-12  dated  February  20. 1981. 
and  to  each  item  in  Enclosure  2  to 
Generic  Letter  81-12.  dated  February  20, 
1981. 

If  the  licensee  does  not  meet  the 
above  conditions,  the  licensee  will  be 
found  in  violation  of  10  CFR  50.48(c) 
even  though  the  submittal  may  be  made 
within  the  time  limit  granted  by  the 
exemption.  If  such  a  violation  occurs, 
imposition  of  a  civil  penalty  will  be 
considered  under  Section  234  of  the 
Atomic  Energy  Act,  as  amended.  Such  a 
violation  will  be  a  continuing  one 
beginning  with  the  date  set  in  the 
exemption  for  submittal  and  terminating 
when  all  inadequacies  are  corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  staff,  caused  by  the 
workload  associated  with  reviewing  all 
of  the  submittals  falling  due  near  the 
same  time,  will  not  relieve  the  licensee 
of  the  responsibility  for  completeness  of 
the  submittal,  nor  wiU  such  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated. 

The  NRG  sta^  has  determined  that  the 
granting  of  this  Exemption  will  not 
result  in  any  signiHcant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with  this 
action. 

Dated  at  Bethesda,  Maryland  this  10th  day 
of  May  1982. 

For  the  Nuclear  Regulatory  CommisBion. 

Harold  R.  Denton, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc  82-13465  Filed  5-17-62:  6:46  ami 
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[Docket  Na  50-271] 

Vermont  Yankee  Nudear  Powrer  Corp- 
(Vermont  Yankee  Nudear  Power 
Station);  Exemption 

I 

The  Vermont  Yankee  Nuclear  Power 
Corporation  (the  Ucensee)  is  the  holder 
of  Facility  Operating  License  No.  DPR- 
78  which  authorizes  operation  of  the 
Vermont  Yankee  Nuclear  Power  Station. 
The  license  provides,  among  other 
things,  that  it  is  subject  to  all  rules. 


regulations  and  Orders  of  the      . 
Commission  now  or  hereafter  in  effect. 
The  facility  is  a  boiling  water  reactor 
at  the  licensee's  site  located  near 
Vernon,  Vermont 

n 

On  November  19, 1980,  the 
Commission  published  a  revised  Section 
10  CFR  50.48  and  a  new  Appendix  R  to 
10  CFR  Part  50  regarding  fire  protection 
features  of  nuclear  power  plants  (45  FR 
76602).  The  revised  S  50.48  and 
Appendix  R  became  effective  on 
February  17. 1981.  Section  50.48(c) 
established  the  schedules  for  satisfying 
the  provisions  of  Appendix  R.  Section  III 
of  Appendix  R  contains  fifteen 
subsections,  lettered  A  through  O,  each 
of  which  specifies  requirements  for  a 
particular  aspect  of  the  fire  protection 
features  at  a  nuclear  power  plant.  One 
of  these  fifteen  subsections  III.G..  is  the 
subject  of  this  Exemption.  Section  III.G. 
specifies  detailed  requirements  for  fire 
protection  of  the  equipment  used  for 
safe  shutdown  by  metins  of  separation 
and  barriers  (in.G.2).  If  the  requirements 
for  separation  and  barriers  could  not  be 
met  in  an  area,  alternative  safe 
shutdown  capability,  independent  of 
that  area  and  equipment  in  that  area, 
was  required  (III.G.3). 

Section  50.48(c)  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  withiii  a 
specified  time  from  the  effective  date  of 
this  fire  protection  rule,  February  17, 
1981.  except  for  modifications  to  provide 
alternative  safe  shutdov\m  capability. 
These  latter  modifications  (m.G.3) 
require  NRG  review  and  approval. 
Hence.  §  50.48(c)  requires  their 
completion  within  a  certain  time  after 
NRG  approval.  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capability  was  specified  as  March  19, 
1981. 

By  letter  dated  February  13, 1981, 
Vermont  Yankee  Nuclear  Power 
Corporation,  among  other  tilings, 
requested  exemption  from  10  CFR 
50.48(c)  with  respect  to  the  requirements 
of  Section  III.G.  of  Appendix  R  in  order 
to  extend  from  March  19, 1981,  to  July 
30, 1981.  the  date  for  submittal  of  design 
descriptions  of  alternative  or  dedicated 
shutdown  systems  to  comply  with 
Section  III.G.3. 

When  this  Fire  Protection  Rule  was 
approved  by  the  Commission,  it  was 
understood  that  the  time  required  for 
each  licensee  to  reexamine  those 
previously-approved  configura^ons  at 
its  plant  to  determine  whether  they  meet 
the  requirements  of  Section  III.G.  of 
Appendix  R  to  10  CFR  Part  50  was  not 
well  known  and  would  vary  depending 


upon  the  degree  of  conformance.  For 
each  item  of  nonconformance  that  was 
foimd,  a  fire  hazards  analysis  had  to  be 
performed  to  determine  whether  the 
existing  configuration  provided 
sufficient  fire  protection.  If  it  did,  a  basis 
had  to  be  formulated  for  an  exemption 
request.  If  it  did  not  modifications  to 
either  meet  the  requirements  of 
Appendix  R  or  to  provide  some  other 
acceptable  configuration,  that  could  be 
justified  for  an  exemption,  had  to  be 
designed.  Where  fire  protection  features 
alone  could  not  ensure  protection  of  safe 
shutdown  capability,  alternative  safe 
shutdown  capability  had  to  be  designed 
as  required  by  Section  III.G.3.  of 
Appendix  R.  Depending  upon  the 
extensiveness  and  number  of  the  areas 
involved,  the  time  required  for  this 
reexamination,  reanalysis  and  redesign 
could  vary  from  a  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one,  short-term  date 
for  aU  licensees  in  the  interest  of 
ensuring  a  best-effort,  expedited 
completion  of  compliance  with  the  Fire 
Protection  Rule,  recognizing  that  there 
would  be  a  number  of  licensees  who 
could  not  meet  these  time  restraints  but 
who  could  then  request  appropriate 
relief  through  the  exemption  process. 
Licensees  for  44  of  the  72  plants  to 
which  Appendix  R  applies  (plants  with 
an  operating  hcense  issued  prior  to 
January  1. 1979)  have  requested  such 
scbedvdar  relief. 

The  licensees  for  the  remaining  28 
plants  made  submittals  to  meet  the 
schedular  requirements  of  S  50.48(c).  All 
of  these  submittals,  however,  were 
deficient  in  some  respects.  In  general 
much  of  the  information  requested  in  a 
generic  letter  (81-12)  dated  February  20, 
1981.  to  the  licensees  of  all  72  plants, 
was  not  provided.  Therefore,  additional 
time  is  being  used  to  complete  those 
submittals  also. 

m 

Prior  to  the  issuance  of  Appendix  R, 
the  Vermont  Yankee  Nuclear  Power 
Station  had  been  reviewed  against  the 
criteria  of  Appendix  A  to  the  Branch 
Technical  Position  9.5-1  (BTP  9.5-1).  The 
BTP  9.5-1  was  developed  to  resolve  the 
lessons  learned  from  the  fire  at  Browns 
Ferry  Nuclear  Plant  It  is  broader  in 
scope  than  Appendix  R,  formed  the 
nucleus  of  the  criteria  developed  further 
in  Appendix  R  and  in  its  present 
revised  form  constitutes  the  section  of 
the  Standard  Review  Plan  used  for  the 
review  of  applications  for  construction 
permits  and  operating  licenses  of  new 
plants.  The  review  was  completed  by 
the  NRG  staff  and  its  fire  protection 
consultants  and  a  Fire  Protection  Safety 


Federal  Register  /  Vol.  47.  No.  96  /  Tuesday.  May  18.  1982  /  Notices 


21361 


Evaluation  [FPSER)  was  issued.  A  few 
items  remained  unresolved.  Further 
discourae  between  the  licensee  and  the 
NRC  staff  resulted  in  resolution  of  these 
items  as  documented  in  a  supplement  to 
the  FPSER.  The  FPSER  and  its 
supplement  supported  the  issuance  of 
amendoients  to  the  operating  license  of 
the  Vermont  Yankee  Nuclear  Power 
Station  *  which  required  modifications 
to  be  made  to  plant  physical  features, 
systems,  and  administrative  controls  to 
meet  the  criteria  of  Appendix  A  to  BTP 
9.5-1.  Ail  of  these  modifications  have 
been  completed.  Therefore,  the  Vermont 
Yankee  Nuclear  Power  Station  has  been 
upgraded  to  a  high  degree  of  fire 
protection  already  and  the  extensive 
reassessment  involved  in  this  request 
for  additional  time  is  to  quantify,  in 
detail,  the  differences  between  what 
was  recently  approved  and  the  specific 
reqiiirements  of  Section  in.G.  to 
Appendix  R  of  10  CFR  Part  50. 

Based  on  the  licensee's  request  for 
exemption,  all  other  applicable 
subsections  of  Appendix  R  would  be 
met  on  the  schedules  required  by  10  CFR 
50.48(c).  As  mentioned  earlier  there  are 
14  other  subsections  which  contain 
criteria  for  other  aspects  of  fire 
protection  features.  One  of  these, 
Section  III.L.,  provides  the  crit«ria  for 
Alternative  Safe  Shutdown  capability 
and  thus  affects  the  final  reassessment 
and  redesign,  if  necessary,  of  this 
feature  at  the  Vermont  Yankee  Nuclear 
Power  Station.  Nevertheless,  this  means 
that  compliance  with  the  remaining 
applicable  sections  of  Appendix  R  have 
been  or  will  be  completed  on  or  before 
the  implementation  dates  required  by 
the  Fire  Protection  Rule. 

Based  on  the  above  considerations, 
we  find  that  the  licensee  has  completed 
a  substantial  part  of  the  fire  protection 
features  at  Vermont  Yankee  Nuclear 
Power  Station  in  conformance  with  the 
requirements  of  the  Fire  Protection  Rule 
and  is  applying  significant  effort  to 
complete  the  reassessment  of  any 
remaining  modifications  which  might  be 
necessary  for  strict  conformance  with 
the  Section  III.G.  We  find  that  because 
of  the  already-completed  upgrading  of 
the  facility,  there  is  no  undue  risk  to  the 
health  and  safety  of  the  public  involved 
with  continued  operation  until  the 
completion  of  this  reassessment  on  July 
31, 1981.  Therefore,  an  exemption  should 
be  granted  to  allow  such  time  for 
completion.  However,  because  we  have 
found  that  moet  subndttals  of  this 
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reanalysis  to  date  from  other  licenses 
have  not  been  complete;  that  is,  not  aD 
of  the  information  requested  by  Generic 
Letter  81-12  dated  February  2a  1981, 
was  provided,  we  are  adding  a  condition 
to  this  exemption  that  requires  all  such 
information  to  be  submitted  by  the  date 
granted. 

IV 

Accordingly,  the  Commission  had 
determined  that,  pursuant  to  10  CFR 
50.12.  an  exemption  is  authorized  by  law 
and  vnH  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  the  following  exemption 
with  respect  to  the  requirements  of 
Section  nLG.  of  Appendix  R  to  10  CFR 
Part  50:  The  date.  March  19. 1981.  for 
submittal  of  design  descriptions  of 
alternative  or  dedicated  shutdovra 
systems  to  comply  with  Section  III.G.3. 
as  required  by  50.48(c)(5]  is  extended  to 
July  31. 1981. 

Provided  the  following  condition  is  met 
The  design  descriptions  of  alternative  or 
dedicated  shutdown  systems  to  comply 
with  Section  IILG.3.,  as  required  by 
S  50.48(c)(5)  shall  include  a  point-by- 
point  response  to  each  item  in  Section  8 
of  Enclosure  1  to  generic  letter  81-12 
dated  February  20. 1981.  and  to  each 
item  in  Enclosure  2  of  Generic  Letter  81- 
12.  dated  February  20, 1981. 

If  the  license  does  not  meet  the  above 
condition,  the  license  will  be  found  in 
violation  of  10  CFR  50.48(c)  even  though 
the  submittal  may  be  made  within  the 
time  limit  granted  by  the  exemption.  If 
such  a  violation  occurs,  imposition  of  a 
civil  penalty  will  be  considered  under 
Section  234  of  the  Atomic  Energy  Act.  as 
amended.  Such  a  violation  will  be  a 
continuing  one  beginning  with  the  date 
set  in  the  exemption  for  submittal  and 
terminating  when  all  inadequacies  are 
corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  staff,  caused  by  the 
workload  associated  with  reviewing  all 
of  the  submittals  falling  due  near  the 
same  time,  will  not  relieve  the  licensee 
of  the  responsibility  for  completeness  of 
the  submittal,  nor  will  such  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated. 

The  NRC  staff  has  determined  that  the 
granting  of  this  exemption  wiD  not  result 
in  any  si^iificant  emiroomental  impact 
and  that  pursuant  to  10  CFR  51.5(dK4) 
cm  environmental  impact  statement  or 
negative  declaration  and  environmental 
impact  appraisal  need  not  be  prepared 
in  connedton  wriht  this  action. 

Dated  at  Betiiesda.  Maryland  diis  10th  day 
of  May  1962. 


For  the  Nuclear  Regulatory  Commission. 

Harold  R.  Denton. 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FK  Doc  B-U«fle  FUcd  6-17-S2.  M6  a^ 
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[Docket  Na  50-305) 

Wisconsin  Public  Servics  Corp^  et  aL; 
Issuance  of  Amendment  to  Facility 
Operating  Ucenss 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  44  to  Facility 
Operating  License  No.  DPR-43,  issued  to 
Wisconsin  Public  Service  Corporation. 
Wisconsin  Power  and  Light  Company, 
and  Madison  Gas  and  Electric  Company 
(the  licensees),  which  revised  Technical 
Specifications  for  operation  of  the 
Kewaunee  Nuclear  Plant  (the  facility] 
located  in  Kewaunee,  WisconsiiL  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  revises  the  Technical 
Specification  in  relation  to 
Environmental  Monitoring  of 
Radioactive  Effluents. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  &iergy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  He 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  this  amendment  does  not  involved 
a  significant  hazards  consideratioiL 

The  Commission  has  determined  Aat 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statnnent  or  negative  declaration  and 
enviroimiental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  witii  respect  to  thia 
action,  see  (1)  the  application  for 
amendment  dated  February  20, 1981.  (2) 
Amendment  No.  44  to  License  No.  DFR- 
43  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  pubhc  inspection  at  the 
Commission's  Public  Docimient  Room. 
1717  H  Street  N.W .  Washington  D.C 
and  at  the  Kewaunee  Public  Library.  314 
Milwaukee  Street,  Kewaunee. 
Wisconsin  54216.  A  copy  of  items  (2) 
and  (3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
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D.C.  20555:  Attention:  Director.  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  tills  4th  day 
of  May  1982. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Vai^a, 

Chief.  Operating  Reactors  Branch  No.  1, 
Division  of  Licensing. 

[FR  Doc.  82-13467  Filed  S-17-B2:  8:45  am] 
MUJNO  CODE  7S9O-01-M 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

New  Statistical  Standard  on 
Comparability  of  Statistics  on 
Business  Size 

agency:  Ofnce  of  Information  and 

Regulatory  Affairs,  0MB. 

ACTION:  Notice  of  adoption  of  the  new 

statistical  standard  entitled. 

Comparability  of  Statistics  on  Business 

Size. 

summary:  The  new  statistical  standard 
provides  common  size  of  business 
categories  to  be  followed  by  statistical 
agencies  in  their  tabulations  of  business 
size  data.  The  standard  was  formulated 
as  part  of  a  Government-wide  effort  to 
assist  the  Small  Business 
Administration  in  developing  a  small 
business  data  base.  The  uniform  size 
categories  will  enhance  the  use  of 
business  size  data  for  economic  analysis 
and  policymaking.  The  standard  was 
endorsed  in  the  President's  March  1982 
report  on  small  business.  This  is  the  first 
Government-wide  standardization  of 
business  size  statistical  data. 

A  draft  standard  was  published  in  the 
December  2. 1980  Federal  Regbter  and 
the  December  1980  Statistical  Reporter 
for  public  comment  There  were  no 
objections  to  adopting  the  standard.  A 
new  item  was  added  to  the  draft  which 
recommends  the  provision  of 
information  on  the  average  firm  size 
within  each  category:  such  information 
is  now  published  by  the  statistical 
agencies  and  presents  no  problem  in  the 
data  compilation. 

Issues  in  Developing  the  Business  Size 
Standard 

In  developing  the  standard,  special 
attention  was  given  to  balancing  the 
considerations  of  which  classifications 
are  most  relevant  for  analysis  and 
policymaking,  easy  to  understand,  and 
do  not  diverge  in  a  major  way  from 
existing  size  categories.  Also,  while  the 
interest  for  analyses  of  small  business  is 
in  businesses  at  the  lower  end  of  the 
size  spectrum,  it  is  necessary  to  trace 
developments  in  firms  of  a  wide  range  of 
size  categories  in  order  to  better 


understand  the  relationship  of  "small 
business"  to  the  rest  of  the  economy. 

The  employment,  revenues,  and  assets 
size  variables  are  based  on  numerical 
criteria  only.  They  do  not  include 
descriptive  terminology  such  as  "small," 
"medium"  or  "large."  Such 
nomenclature  is  a  qualitiative 
assessment  which  may  vary  with  the 
use  of  the  data,  and  is  best  left  to  users 
to  apply  as  they  see  fit. 

The  standard  provides  for  Federal 
agencies  to  use  the  statistical  size 
categories  for  administering  programs  in 
the  section  on  "Use  for  Federal 
Nonstatistical  Purposes."  It  states  that 

they  shall  be  used only  if  the 

responsibile  Secretary  (Administrator) 
has  first  determined  that  the  use  of  such 
size  categories  is  appropriate  to  the   . 
implementation  of  the  program's 
objectives."  In  addition,  if  they  are  used 
in  the  operative  text  of  a  law  or 
regulation,  an  example  of  recommended 
language  to  accompany  their  use  is 
given  to  assure  sufficient  flexibility. 

The  new  standard  is  published  below. 
Chiiatopher  DeMutli, 
Administrator,  Office  of  Information  and 
Regulatory  Affairs.  Office  of  Management 
and  Budget, 

Statistical  Standard:  Comparability  of 
Statistics  on  Business  Size 

The  purpose  of  this  directive  is  to 
provide  a  standard  means  of  comparing 
business  size  series  prepared  by  various 
Federal  agencies.  The  Statistical 
Business  Size  Categories  in  the  table 
below  are  to  be  used  to  classify 
reporting  businesses  by  employment 
(niunber  of  employees],  revenues  (sales, 
receipts,  shipments,  etc.),  or  assets. 
Tabulations  based  on  these  categories 
shall  be  accompanied  by  precise 
definitions  of  the  variables  used  to 
measure  size  (i.e.,  employment, 
revenues,  or  assets)  and  of  the  type  of 
reporting  unit  Tabulated  (e.g.. 
establishments,  enterprises,  companies, 
taxpaying  units).  Such  definitions  shall 
include  adequate  detail  to  allow 
comparisons  with  other  definitions 
conunonly  used  by  Federal  agencies. 

1.  Combining  or  Partitioning 
Categories.  At  the  discretion  of  the 
agency  which  controls  the  data, 
adjacent  size  categories  may  be 
combined  and/or  the  size  scale  may  be 
tnuicated  in  published  tabulations. 
Justification  for  such  actions  includes 
factors  as  the  limited  scope  of  the  data, 
the  need  to  assure  the  confidentialify  of 
individual  response,  or  very  large 
sampling  variability  at  the 
recommended  level  of  detail.  For 
example,  tabulations  of  small 
businesses  often  truncate  the  upper  end 
of  the  scale  of  size  categories.  The 


reasons  for  such  actions  shall  be  noted 
in  the  affected  publication. 

Whenever  data  are  published  that 
combine  size  categories,  the  Agency 
which  controls  the  data  shall  maintain 
unpublished  estimates  or  internal 
documentation  sufficient  to  aUow 
reasonable  retrospective  estimates  of 
the  impublished  detail.  However,  if 
categories  are  combined  to  assure 
confidentiality  of  individual  responses, 
the  unpubUshed  estimates  or  agency 
documentation  must  be  maintained  in  a 
form  which  is  consistent  with  the 
confidentiality  objective  and  the 
agency's  authority  to  protect 
information  from  disclosure. 

Statistical  Business  Size  Categories 
Empuoyment 
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An  agency  may  also  define  additional 
partitions  within  the  standard  tables  to 
meet  particular  analytical  needs.  These 
partitions,  however,  must  be  in  addition 
to  and  not  in  lieu  of  the  standard 
categories,  i.c.,  they  must  not  prevent 
summing  to  the  standard  categories. 

The  largest  size  categories  in  the 
standard  tables  were  selected  to 
accommodate  current  (1980)  uses.  If  it 
becomes  useful  to  define  additional 
(larger)  categories,  they  should  be 
defined  in  a  manner  consistent  with  the 
pattern  established  in  the  standard 
tables  (e.g.,  10,000  under  25,000 
employees  or  $5  billion  under  $10  billion 
revenues). 
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2.  Average  Size  Within  Categories. 
The  average  size  of  firms  within  a  size 
category  may  range  from  the  lower  to 
the  upper  end  of  the  category. 
Knowledge  of  the  average  size  provides 
additional  information  for  analyzing 
patterns  and  trends  in  firm  size. 
Therefore,  it  is  recommended  that 
statistical  tabulations  of  business  size 
data  include  the  average  size  of  firms  in 
each  category  or  information  on  the 
number  of  firms  in  each  category  that 
would  enable  the  user  to  calculate  the 
average  size. 

3.  Effect  on  Data  Collection  Activities. 
The  requirement  to  use  Statistical 
Business  Size  Categories  will  often 
impact  the  planning  of  data  collection 
activities.  The  size  categories  should  be 
considered  in  defining  stratimi 
boundaries  and  in  choosing  cutoffs  to 
limit  reporting  burden  or  for  other 
purposes.  Data  collection  plans  which 
unnecessarily  impede  or  encumber 
analyses  based  on  the  standard  size 
categories  should  be  avoided. 

4.  Transition  to  New  Size  Categories. 
Data  tabulations  that  are  presented  in 
the  new  size  categories  for  the  first  time 
shall  be  accompanied  by  overlapping 
data  in  the  old  categories  for  the  same 
period,  or  some  other  means  of  bridging 
the  old  and  new  categories.  This  will 
enable  users  to  link  the  historical  data 
in  the  transition  period  and  thus 
minimize  the  effect  on  the  continuity  of 
the  series. 

5.  Use  for  Federal  Nonstatistical 
Purposes.  The  Statistical  Business  Size 
Categories  shall  be  used  in  the 
administration  of  any  regiJatory, 
administrative,  or  tax  program  only  if 
the  responsible  Secretary 
(Administrator)  has  first  determined 
that  the  use  of  such  size  categories  is 
appropriate  to  the  implementation  of  the 
program's  objectives. 

If  the  term,  "Statistical  Business  Size 
Categories"  is  to  be  used  in  the 
operative  text  of  a  law  or  regulation, 
language  similar  to  the  following  should 
be  used  to  assure  sufficient  flexibility: 
"Business  size  categories  shall  mean  the 
Statistical  Business  Size  Categories  as 
defined  by  the  Office  of  Management 
and  Budget  subject  to  such 
modifications  with  respect  to  individual 
businesses  or  groups  of  businesses  as 
the  Secretary  (administrator)  may 
determine  to  be  appropriate  for  the 
purpose  of  this  Act  (regulation)". 

[FR  Doc  82-13413  PiM  S-17-82: 8:4a  ibJ 
BILUNQ  CODE  S11«-ei-« 


PRESIDENTS  ECONOMIC  POUCY 
ADVISORY  BOARD 

Meeting 

May  14. 1982. 

The  President's  Economic  Policy 
Advisory  Board  will  meet  on  May  20, 
1982,  at  the  White  House,  Washington, 
D.C.  from  10:00  ajn.  to  2:30  p.m. 
Unexpected  circumstances  preclude  the 
customary  15  days  advance  notice  for 
such  a  meeting. 

The  purpose  of  the  meeting  is  to 
review  and  discuss: 

(a)  Economic  OuUook  and  Financial 
Market  Developments. 

(b)  International  Economic 
Intelligence  Outlook. 

All  agenda  items  concerns  matters 
listed  in  section  552b(c)  of  Title  5, 
United  States  Code,  specifically 
subparagraphs  (1),  (4),  (8),  and  (9) 
thereof,  and  will  be  closed  to  the  public. 

For  further  information,  please  contact 
the  Office  of  PoUcy  Development,  the 
White  House,  at  (202)  456-6515. 
Edwin  L.  Haiper, 

Assistant  to  the  President  for  Policy 
Development 

\rn  Doa  82-13087  FUad  &-17-82:  lOM  am] 
BIUJNQ  CODE  )196-01-H 


SYNTHETIC  FUELS  CORPORATION 

Interim  PoUqr  on  Standards  of 
Conduct 

EJfnrv:  Synthetic  Fuels  Corporation. 
ACTION:  Publication  of  interim  policy  on 
standards  of  conduct 

SUMMARY:  This  notice  publishes  and 
invites  public  comment  on  an  Interim 
Policy  on  Standards  of  Conduct 
implemented  by  the  U.S.  Synthetic  Fuels 
Corporation  to  carry  out  the 
requirements  of  Sections  118(a)  and 
118(d)  of  the  United  States  Synthetic 
Fuels  Corporation  Act  of  1980,  Pub.  L 
96-294  relating  to  financial  disclosure 
and  post-employment  restrictions 
applicable  to  directors,  officers  and 
employees  of  the  Corporation,  and  for 
other  purposes. 

PERSON  TO  CONTACT  FOR  MORE 

information:  Owen  J.  Malone,  U.S. 
Synthetic  Fuels  Corporation,  Office  of 
General  Counsel.  1900  L  Street.  NW., 
Washington,  D.C  20588,  (202)  653-4230. 

Interim  Policy  on  Standards  of  Conduct 

To  All  Interested  Parties 

The  United  States  Synthetic  Fuels 
Corporation  ("Corporation")  announces 
an  interim  policy  on  standards  of 
conduct  applicable  to  directors,  officers, 
and  employees  of  the  Corporation. 


The  responsibility  for  these  matters 
will  be  vested  primeirily  in  the 
Corporation's  Ethics  Officer,  Mr.  Owen 
).  Malone,  Office  of  General  Counsel 
United  States  Synthetic  Fuels 
Corporation.  Suite  540, 1900  L  Street. 
NW.,  Washmgton,  D.C  20586. 

It  is  contemplated  that  the 
Corporation's  Board  of  Directors  will 
conduct  a  further  review  of  the  Interim 
Policy  in  light  of  comments  received 
following  this  publication. 

Comments  will  only  be  accepted  in 
writing  through  June  15, 1982,  and 
should  be  directed  to  the  Corporation's 
Office  of  General  Counsel.  For  further 
information  regarding  this  interim  policy 
or  the  comment  period,  contact  Owen  J. 
Malone:  telephone  (202)  653-423a 

Interim  Policy — Standards  of  Conduct 

April  27. 1982. 
Standaids  of  Condiict 
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Part  1— General 
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Section  10.  Confidential  Infonnation 
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Section  13.  Courtesy 
Section  14.  Availability  of  Counseling 
Section  15.  Complaints 

Part  3 — Hnandal  Interests,  Prior 
Employment,  and  Similar  Interests 

Section  16.  Restrictions  Related  to  Financial, 
Prior  Employment,  and  Similar  Interests 

(a)  General 

(b)  Acquisition  of  financial  interest  in 
participating  organization 

(c)  Restrictions  concerning  private 
financial  interests  and  previous 
employment 

(d)  Definitions 

(e)  Waiver 

(f)  Waiver  by  rule 

(g)  Procedure  applicable  to  directors 

Part  4 — Executive  Personnel  Financial 
Disclosure  Requirements 

Section  17  Rnandal  Disclosure 

Requirements  for  Directors  Certain 
Employees 

(a)  SUtutory 

(b)  General  policy  and  purpose 

(c)  Persons  required  to  file 

(d)  Contents  of  report 
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(f)  Custody  of  and  Public  Access  to 
Reports 

(g)  Review  of  Reports 

(h)  Failure  to  File  or  Falsifying  Reports 

Part  5 — Financial  Interests  of  Other 
Corporation  Employees 

Section  18  Financial  Disclosure  Reports 

(a)  Filing  requirement 

(b)  Time  and  place  for  submission 

(c)  Form  of  reports 

(d)  Confidentiality  of  Employees'  reports 

(e)  Effect  of  report  on  other  requirements 
[{]  Review  of  reports  and  remedial  action 
[g]  Exclusions  from  reporting  requirements 

Part  6— Post  Employment  Conflicts  of  Interest 

Section  19.  Post-Employment  Conflicts  of 
Interest 

(a)  Statutory 

(b)  Purpose 

(c)  Guidelines 

(d)  Permanent  restriction  against  any 
former  director  or  employee  action  as 
representative  as  to  a  particular  matter 
in  which  the  Director  or  employee 
personally  and  substanltally  participated 

(e)  Exemption  for  persons  with  special 
qualifications 

(f)  Testimony  and  statements  under  oath 
or  subject  to  penalty  of  perjury 

(g)  Administrative  enforcement 

Part  7 — Procedures  and  Standards  of  Conduct 
Applicable  to  Consultants 

Section  20. 

(a)  Procedures  applicable  to  consultants 

(b)  Standards  of  conduct  for  consultants 

(c)  Statutory  provisions 

Part  1— General 

Section  1.  Purpose  and  Scope 

(a)  The  purpose  of  this  policy  is  to 
assure  that  the  business  of  the  United 
States  Synthetic  Fuels  Corporation  (the 
"Corporation")  is  conducted  effectively, 
objectively,  and  without  improper 
influence  or  the  appearance  thereof.  The 
Corporation  expects  that  its  Directors. 
Officers,  and  Employees  will  exhibit 
courtesy,  consideration,  and  promptness 
in  all  dealings  with  the  public,  with 
parties  having  business  before  the 
Corporation,  and  with  government 
agencies  and  will  avoid  any  action, 
whether  or  not  specifically  prohibited  by 
this  policy,  which  might  result  in,  or 
create  the  appearance  of: 

(1)  Using  Corporation  office  for 
private  gain; 

(2)  Giving  improper  preferential 
treatinent  to  any  person; 

(3)  Impeding  the  efficiency  and 
economy  of  the  operations  of  the 
Corporation; 

(4)  Making  a  Corporation  decision 
outside  of  official  channels;  or 

(5)  Affecting  adversely  the  confidence 
of  the  public  in  the  integrity  of  the 
Corporation. 

Cb)  This  policy  alto  impleoMnts: 
(1)  The  finandal  disdoean  provieioBS 
of  the  Ethics  in  Goverament  Act  of  1978, 


as  amended  [Pub.  L  95-521),  made 
applicable  to  the  Corporation  by  Section 
118(a)  of  the  Energy  Security  Act  (Pub. 
L.  96-294)  (die  "Act"  or  tiie  "Energy 
Security  Act"); 

(2)  The  regulations  relating  to  the 
financial  disclosure  provisions  of  the 
Ethics  in  Govemment  Act  of  1978,  as 
amended,  issued  by  the  Office  of 
Personnel  Management  (5  CFR  Part  734); 

(3)  The  provisions  of  Section  207(a)  of 
tide  18  of  die  United  States  Code  (and 
subsections  (f).  (h),  and  (j)  of  such 
section  to  the  extant  that  they  relate  to 
section  207(a))  relating  to  post- 
employment  prohibitions  applicable  to 
former  Directors,  Officers,  and 
Employees  of  the  Corporation,  pursuant 
to  Section  118(d)  of  the  Energy  Security 
Act;  and 

(4)  The  regidations  relating  to  18 
U.S.C.  207(a)  and  subsection  (f).  (h).  and 
(j)  of  said  section  as  they  relate  to  18 
U.S.C.  207(a).  issued  by  die  Office  of 
Personnel  Management.  (5  CFR  Part 
737). 

In  addition,  this  policy  directs  the 
attention  of  die  Directors,  Officers,  and 
Employees  of  the  Corporation  to  certain 
important  prohibitions  and  requirements 
imposed  by  the  Energy  Security  Act  and 
odier  laws  of  the  United  States.  This 
policy  does  not  purport  to  reflect  or 
enumerate  all  restrictions  or 
requirements  imposed  by  stahites. 
regulations  or  otherwise  upon 
Corporation  Directors.  Officers,  and 
Emplo3wes  and  former  Directors. 
Officers,  and  Employees  of  the 
Corporation.  The  omission  of  a 
restatement  of  or  a  reference  to  any 
restriction  or  requirement  in  no  way 
alters  the  legal  effect  of  that  restriction 
or  requirement  and  any  such  restriction 
or  requirement  as  the  case  may  be, 
continues  to  be  applicable  in 
accordance  with  its  own  terms. 

(c)  It  is  expected  that  the  provisions  of 
this  policy  will  be  observed  and 
administered  in  a  manner  which  is 
consistent  with  both  their  spirit  and 
their  letter. 

Section  2.  Applicability 

Unless  specifically  provided 
otherwise,  the  provisions  of  this  policy 
apply  to  all  Directors  and  Employees  of 
the  Corporation, 

Section  3.  Definitions 

Unless  the  context  requires  otherwise, 
the  following  definitions  apply  in  this 
policy: 

"AcT  and  "Energy  Security  Acf 
mean  the  Bneigy  Seoirity  Act  (95  Stat 
611.  Fab.  L  90-294)  aj^roved  June  90, 
1980. 


"Board  of  Directors"  and  "Board" 
mean  the  Board  of  Directors  of  the 
Corporation. 

"Chairman"  means  the  Chairman  of 
tlie  Board  of  Directors  or  his  delegee. 

"Corporation"  or  the  "United  States 
Synthetic  Fuels  Corporation"  means  the 
corporation  created  by  Subtitle  B  of 
Tide  I  of  die  Act 

"Director"  means  a  member  of  the 
Board  of  Directors. 

"Employee"  means  a  Corporation 
officer  or  a  full-time  or  p{irt-time 
employee  of  the  Corporation  or  an 
employee  of  a  Govemment  agency 
assigned  or  detailed  to  the  Corporation. 

"Ethics  Officer"  means  the  person 
designated  pursuant  to  Section  5  hereof 
to  administer  this  policy  and  the 
provisions  of  Tide  II  of  the  Ethics  in 
Govemment  Act  within  the  Corporation. 

"Participating  Organization"  means 
any  entity  listed  on  the  List  of 
Participating  Organizations  published 
from  time  to  time  by  the  Ethics  Officer 
imder  Section  6(b)(5)  hereof,  which  List 
shall  contain  the  name  of  each  firm, 
corporation  or  other  entity  which  has 
imdertaken  or  formally  proposes  to 
undertake  a  synthetic  fuels  project 
involving  the  Corporation  and  any  other 
entity  participating  in  any  material  way 
in  any  such  project  including  but  not 
limited  to  fuiandal  institutions, 
investment  bankers,  construction 
companies  engineering  firms,  supply 
contractors  and  attorneys. 

Section  4.  Corporation  Ethics  Program 

(a)  The  Corporation's  ethics  program 
shall  consist  generally  of  liaison  with 
the  Office  of  Govemment  Ethics;  review 
of  financial  disclosure  reports;  ethics 
soimseling;  and  the  administration  of 
this  policy  within  the  Corporation. 

(b)  The  Ethics  Officer  under  the 
direction  of  the  Chairman  is  the 
Corporation  official  responsible  for 
establishing,  maintaining,  and  carrying 
out  the  Corporation's  etldcs  program.  To 
carry  out  this  responsibility,  suffident 
resources  (including  investigative,  audit 
legal,  and  administrative  staff  as 
necessary)  shall  be  made  available  to 
enable  the  Corporation  to  administer  its 
program  in  a  positive  and  effective 
manner. 

Section  5.  Designated  Corporation 
Ethics  Officer 

(a)  By  designation  of  the  Chairman,  a 
qualified  attorney  in  the  Office  of  the 
General  Counsel  of  the  Corporation 
shall  serve  as  the  Corporation's  ethics 
official  and  as  such  will  administer  the 
provisions  of  Tide  II  of  die  Ethics  in 
Government  Act  within  the  Corporation, 
coordinate  and  manage  the 


Federal  Ragbter  /  Vol.  47.  No.  96  /  Tuesday.  May  IS,  19BZ  /  Notices 


21365 


Corporatioiu's  ethic  program,  and 
provide  liaison  to  the  Office  of 
Government  Ethics  with  regard  to  all 
aspects  of  the  Corporation's  ethics 
program. 

(b)  The  Chairman  may  designate  an 
alternate  Corporation  Etiiics  Officer 
who  shall  serve  in  an  acting  capacity  in 
the  absence  of  the  designated  Ethics 
Officer. 

Section  &  Responsibilities  and 
Administration 

(a)  Eadi  Employee  shall: 

(1)  Read  and  comply  with  this  policy 
and  the  statutes  and  regulations  referred 
to  herein.  Each  Employee  shall  receive  a 
copy  of  this  policy  and  acknowledge 
such  receipt  in  writing  prior  to  assuming 
duties  at  the  Corporation  or,  if  already 
employed,  promptly  after  the  effective 
date  of  the  policy; 

(2)  Be  mindful  of  the  high  standards  of 
integrity  expected  of  them  in  all  their 
activities,  personal  and  official; 

(3)  Recognize  that  violation  of  the 
provisions  of  this  policy  or  the  laws 
referred  to  herein  may  subject  them  to 
dismissai  disciplinary  action,  and  other 
penalties; 

(4)  Discost  with  the  Ethics  Officer  any 
problems  arising  out  of  this  policy. 

(b)  The  Ethics  Officer  shall: 

(1)  Assure  that  required  reports  are 
promptly  filed  by  all  Directors  and 
Employees; 

(2)  Review  all  reports  submitted  to 
him; 

(3]  Notify  Directors  and  Employees  at 
the  time  of  entrance  on  duty  and 
periodically  thereafter  of  the  availability 
of  counseling  services  and  how  and 
where  these  services  are  available; 

(4)  Bring  the  provisions  of  this  policy 
to  the  attention  of  each  Director  and 
Employee  as  circumstances  warrant; 

(5)  Compile,  maintain,  and 
periodicalfy  update  a  list  of  aU 
Participating  Organizations  and  submit 
such  list  to  the  Vice  President  for 
Administration  for  distribution  to  all 
Directors  and  Employees;  and 

(6)  Serve  as  the  Corporation's 
designee  to  the  Office  of  Government 
Ethics  on  matters  within  the  jurisdiction 
of  that  office  covered  by  this  policy. 

(c)  The  Director  of  Personnel  shall: 

(1)  Distribute  to  prospective 
Employees,  and  departing  Employees, 
those  forms  required  to  be  submitted 
pursuant  to  this  policy,  and 

(2)  Distribute  a  copy  of  this  policy  to 
all  prospedve  Employees  at  the  time  of 
an  oHer  of  employment  with  the 
Corporation  is  made,  or  if  possible,  prior 
to  making  such  offer. 


Part  2— Cmiduct  of  Employees 
Section  7.  General 

(a)  It  is  the  policy  of  the  Corporation 
not  to  interfere  in  the  private  lives  of  its 
Directors  and  Employees.  However,  in 
view  of  the  public  trust  confided  to  the 
Corporation  by  the  Energy  Security  Act, 
certain  standards  of  conduct,  some  of 
which  are  statutory,  are  required  to 
assure  the  proper  performance  of  the 
Corporation's  business  and  the 
maintenance  of  public  confidence  in  the 
Corporation.  The  provisions  of  this 
section  are  designed  to  insure  the 
fulfillment  of  diat  trust  and  the 
maintenance  of  that  public  confidence. 
Adherence  to  the  provisions  in  this 
section  requires  that  Directors  and 
Employees  not  do  indirectly  what  would 
be  improper  to  do  directly. 

(b)  The  attention  of  Director  and 
Employees  is  directed  to  the  following 
statutory  provisions: 

(1)  The  prohibition  contained  in 
section  118(c)  of  the  Act  (42  U.S.C 
8714(c])  relating  to  a  Director  voting  on 
any  matter  in  which,  to  his  or  her 
knowledge,  he  or  she  has  a  financial 
interest  (See  Section  17(g)  hereoQ. 

(2)  The  prohibition  contained  in 
section  118(d)  of  the  Act  (42  U.S.G 
8714(d))  relating  to  post-employment 
actiidties  of  former  Directors  and 
Employees  of  the  Corporation  (See 
Section  20  hereoQ. 

(3)  The  prohibition  contained  in 
section  161  of  the  Act  (42  U.S.C  8716) 
relating  to  false  statements  in 
connection  with  certain  Corporation 
activities. 

(4)  The  prohibition  contained  in 
section  182  of  the  Act  (42  U5.C  8782) 
relating  to  forgery  of  Corporation 
instraments  and  agreements. 

(5)  The  prohibition  contained  in 
section  163  of  the  Act  (42  U.S.C  8763) 
relating  to  misappropriation  of  funds 
and  unauthorized  activities  in  relation  to 
the  Corporation's  business. 

(6)  The  prohibition  contained  in 
section  164  of  tiie  Act  (42  U.S.a  8764) 
relating  to  conspiracy  to  commit  acts 
made  unlawful  by  sections  161, 162,  or 
163  of  the  Act 

(7)  The  prohibition  contained  in 
section  171(b)  of  the  Act  (42  U.S.C 
8771(b))  relating  to  the  exerdse  of  the 
Corporation's  authorities. 

(8)  The  prohibition  contained  in 
section  121(c)  of  tiie  Act  (42  U.S.C 
8717(c))  and  18  U.S.C  1905  relating  to 
the  disclosure  of  confidential 
information. 

(9)  The  prohibition  contained  in  18 
U.S.C.  201  relating  to  the  solicitation  or 
receipt  of  anything  of  value  for  or 
because  of  an  official  act 


(10)  The  prohibition  contained  in  18 
U.S.C.  1719  relating  to  misuse  of  the 
franking  privilege. 

(11)  The  prohibition  contained  in  18 
UAc.  600  relating  to  promises  of 
employment  or  other  benefit  for  political 
activity. 

(12)  The  prohibition  contained  in  18 
U.S.C.  601  relating  to  deprivation  of 
emplojrment  or  other  benefit  for  political 
contribution. 

(13)  The  prohibition  contained  in  18 
U.S.C.  602  relating  to  solidUtion  of 
political  contributions. 

(14)  llie  prohibition  contained  in  18 
U.S.C.  603  relating  to  making  political 
contributions. 

Section  8.  Gifts,  Gratuities. 
Entertainment,  and  Favors 

(a)  Acceptance  of  gifts,  gratuities, 
entertainment  and  favors  from  those 
who  have  or  seek  business  with  the 
Corporation  may  be  a  source  of 
embarrassment  to  both  the  Corporaticm 
and  the  Director  or  Employee  involved, 
may  affect  or  appear  to  affect  the 
objective  judgment  of  the  recipient  and 
may  impair  public  confidence  in  the 
integrity  of  the  Corporation's  business 
relationships,  llierefore,  except  as 
provided  in  subection  (b)  of  this  section. 

no  Director  or  Employee  shall  knowingly    ^ 
solicit  or  accept  directiy  or  indirectly, 
any  gift  gratuity,  favor,  entertainment 
loan,  or  any  other  thing  of  monetary 
value,  from  any  Participating 
Organization  or  any  person  who  (1)  has, 
or  is  seeking  to  obtain,  contractual,  or 
other  business  or  financial  relations 
with  the  Corporation;  or  (2)  has  interests 
that  may  be  substantially  affected  by 
the  performance  or  nonperformance  of 
the  Director's  or  Employee's  official 
duty.  In  those  cases  in  wliich  the  tender 
of  any  such  gift  graliiity,  or  othCT  thing 
of  monetary  value  occurs  under 
circumstances  making  the  return  thereof 
to  the  donor  either  impractical  or 
impossible,  the  item  involved  shall  be 
promptiy  delivered  to  the  Vice  President 
for  Administration  of  the  Corporation. 
All  such  items  delivered  to  the  Vice 
President  shall  be  disposed  of  by  him  in 
accordance  with  instructions  of  the 
General  Counsel  of  the  Corporation. 

(b)  Notwithstanding  the  foregoing,  a 
Director  or  Employee  may. 

(1)  Accept  giJPts,  entertainment  or 
favors  given  him  as  a  result  of  obvious 
family  or  personal  relationships  (such  as 
those  between  a  parent  child,  spouse,  or 
other  relative  of  the  Director  or 
Employee)  when  the  circumstances 
make  it  clear  that  it  is  those 
relationships  rather  than  the  business  of 
the  persons  concerned  which  are  the 
motivating  factors; 
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(2)  Accept  food  and  refreshments  of 
moderate  value  on  infrequent  occasions 
in  the  ordinary  course  of  a  luncheon  or 
dinner  meeting  or  other  meeting  or  on  an 
inspection  tour  where  such  Director  or 
Employee  is  authorized  by  the 
Corporation  to  be  in  attendance; 

(3)  With  approval  of  the  Vice 
President  to  whom  he  or  she  reports  and 
the  Ethics  Officer,  accept  food  and 
refreshment,  transportation,  lodging,  or 
subsistence  from  a  consumer, 
environmental,  industrial,  technical, 
trade,  professional,  or  other  association 
or  similar  group,  in  connection  with  the 
Employee's  participation  in  a  widely 
attended  luncheon,  dinner,  seminar, 
conference,  or  similar  gathering 
sponsored  by  the  donon  provided  that 
this  exception  shall  not  apply  when  the 
donor  is  a  Participating  Organization  or 
an  association  or  group  composed 
principally  of  Participating 
Organizations. 

(4)  Accept  loans  from  banks  or  other 
financial  institutions  or  parties  on 
customary  terms  to  finance  proper  and 
usual  activities  such  as  home  mortgage 
loans; 

(e)  Accept  unsolicited  advertising  or 
promotional  material,  such  as  pens, 
pencils,  note  pads,  calendars,  and  other 
items  of  nominal  intrinsic  value;  and 

(f)  Accept  transportation  to  inspect  or 
investigate  a  location  of  facility,  if  under 
the  circumstances  it  would  be  unduly 
inconvenient  or  inefficient  to  use  other 
transportation. 

Section  9.  Outside  Employmeat  and 
Other  Outside  Activity 

(a)  Employees  are  prohibited  from 
holding  employment  with  any 
Participatiiig  Organization  and  shall  not 
engage  in  any  other  outside  employment 
or  outside  activity  not  compatible  with 
the  full  and  proper  discharge  of  the 
duties  and  responsibilities  of  their 
Corporation  employment  Incompatible 
activities  include  but  are  not  limited  to: 

(1)  Acceptance  of  a  fee,  compensation, 
gift,  payment  of  expense,  or  any  other 
thing  of  monetary  value  in 
circumstances  in  which  acceptance  may 
result  in,  or  create  the  appearance  of,  a 
conflict  of  interest;  or 

(2)  Outside  employment  which  tends 
to  impair  the  individual's  mental  or 
physical  capacity  to  perform  his  or  her 
Corporation  duties  and  responsibilities 
in  an  acceptable  maimer,  or  which 
requires  time  or  attention  during  the 
Employee's  official  work  hours. 

ya]  Within  the  limitations  Imposed  by 
this  section.  Employees  are  encouraged 
to  engage  in  teaching,  lecturing,  and 
writing.  However,  a  Director  or 
Employee  shall  not,  either  for  or  without 
compensation,  engage  in  teaching. 


lecturing  or  writing  that  is  dependent  on 
information  obtained  as  a  result  of  the 
Employee's  Corporation  employment, 
except  (1)  where  that  information  has 
been  made  available  to  the  general 
public  or  will  be  ipade  available  on 
request  or  (2)  when  the  Chairman  gives 
written  authorization  for  the  use  of  non- 
public information  on  the  basis  that  the 
use  is  in  the  public  interest.  To  the 
extent  there  is  a  variance,  any  such 
teaching,  lecturing,  and  writing  shall 
clearly  distinguish  the  views  of  the 
Employee  from  those  of  the  Corporation 
and  its  management  In  addition. 
Directors  and  Employees,  shall  not 
accept  any  compensation  or  honorarium 
for  any  consultation,  lecture,  discussion, 
writing,  or  appearance  the  subject 
matter  of  which  is  devoted  substantially 
to  the  responsibilities,  programs,  or 
operations  of  the  Corporation. 

(c)  No  Employee  shall  accept  a  fee 
from  an  outside  source  on  account  of  a 
public  appearance,  speech,  or  lecture  (1) 
if  the  public  appearance  or  the 
preparation  or  delivery  of  the  speech  or 
lecture  was  a  part  of  the  official  duties 
of  the  Employee,  (2)  if  the  public 
appearance,  speech,  or  lecture  was 
made  during  official  working  hours,  or 
(3)  if  travel  iat  the  purpose  of  the  public 
appearance,  speech,  or  lecture  was 
made  at  Corporation  expense.  In 
addition,  no  Employee  shall  accept  a  fee 
for  the  preparation,  publication,  or 
review  of  an  article,  story  or  book  if  it 
was  prepared  during  official  working 
hours  or  was  part  of  the  official  duties  of 
the  Employee. 

(d)  This  section  shall  not  preclude  an 
Employee  from: 

(1)  participating  in  discussions  and 
meetings  of  a  professional  nature  and 
from  receiving  from  outside  sources 
(other  than  a  Participating  Orgaiuzati<m) 
bona  fide  reimbursement  for  actual 
expenses  of  travel  and  subsistence 
incurred  in  connection  with  hif  or  her 
participation  if  such  Employee's 
participation  is  not  a  part  of  his  official 
duties  at  the  Corporation; 

(2)  participating  in  the  affairs  ot  or 
acceptance  of  an  award  for  a 
meritorious  public  contribution  or 
achievement  given  by  a  charitable, 
religious,  professional,  social,  fraternal, 
educational,  recreational,  public  service, 
or  civic  ofganization. 

Section  10.  Confidential  Information 

[fii)  Section  ie3(a}(4]  of  the  Act  makes 
it  a  criminal  offense  for  anyone  to  give 
to  any  person  any  unauthorized 
information  concerning  any  future 
action  or  plan  of  the  Corporation,  or 
having  such  information  to  invest  or 
speculate,  directly  or  indirectly,  in  the 
sectirities  or  property  of  any  company. 


beink,  or  corporation  receiving  financial 
assistance  from  the  Corporation. 
Criminal  statutes  also  prohibit  a 
Director  or  employee  from  disclosing, 
other  than  as  provided  by  law, 
confidential  business  information 
obtained  through  his  employment 
(Section  121(c)  of  the  Act  and  18  U.S.a 
1905). 

(b)  A  Corporation  Director  or 
Employee  shall  not  make  use  or  give  the 
appearance  of  making  use,  or  permit 
others  to  make  use  or  give  the 
appearance  of  making  use,  of 
Corporation  information  not  made 
available  to  the  general  public,  for  the 
purpose  of  furtkering  a  private  interest 

(c)  As  a  result  of  their  official  duties. 
Directors  and  Employees  will  frequently 
have  access  to  business  information  of  a 
confidential  nature,  including 
commercial,  financial,  or  proprietary 
data  provided  by  companies  seeking 
financial  assistance  from  the 
Corporation.  Such  information  is 
disclosed  for  official  use  within  the 
Corporation  and  is  made  available  for 
no  other  purpose  than  consideration  of 
the  financial  assistance  application  or 
other  Corporation  matters.  Where  such 
confidential  business  information  might 
be  compromised  in  responding  to 
outside  inquiries  from  apparently 
authorized  or  legitimate  sources,  such  as 
Government  agencies,  these  inquiries 
should  be  referred  to  the  Director  of 
Public  Disclosure  to  determine  whether 
the  nature  and  clrcimistances  of  such 
inquiries  justify  disclosure  of  the 
particular  information  sought 

Section  11.  Use  of  Corporation  Property 

A  Director  or  Employee  shall  not 
direcUy  or  indirectiy,  use,  or  allow  the 
use  of.  Corporation  property  of  any  kind, 
including  property  leased  to  the 
Corporation,  for  other  than  officially 
approved  activities.  An  employee  has  a 
positive  duty  to  protect  and  conserve 
Corporation  property,  including 
equipment  supplies,  and  other  property 
entrusted  or  issued  to  him. 

Section  12.  Gambling,  Betting,  and 
Lotteries 

An  Employee  shall  not  participate, 
while  on  Corporation  owned  or  leased 
property,  or  while  on  diity  for  the 
Corporation,  in  any  gambling  activity 
including  the  operation  of  a  gambling 
device,  in  conducting  a  lottery  or  pool, 
in  a  game  for  money  or  property,  or  in 
selling  or  purchasing  numbers  slips  or 
tickets.  ' 

Section  13.  Courtesy 

A  Emplojree  shall  conduct  himself  in  a 
manner  that  will  assure  effective 
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accomplishment  of  his  responsibilities 
and  must  observe  the  requirementB  of 
courtesy,  consideration,  and  promptness 
in  dealing  with  those  seeking  the 
Corporation's  assistance. 

Section  14.  Availability  of  Counseling 

Each  Director  or  Employee  may 
consult  the  Ethics  Officer  at  any  time 
during  normal  Corporation  hours  for 
counseling  on  problems  raised  by  this 
policy. 

Section  15.  Complaints 

Complaints  from  any  source  / 

concerning  the  subject  matter  of  this 
policy,  whether  emanating  from  within 
or  outside  the  Corporation,  are  to  be 
submitted  to  the  Ethics  Officer. 

Part  3 — Financial  Intuosts,  Prior 
Employment,  and  Similar  Interests 

Section  16.  Restrictions  Related  to 
Employee  Financial  Interests,  Prior 
Employment,  and  Similar  Interests 

(a)  The  maintenance  of  public 
confidence  in  the  Corporation  requires 
that  a  Director  or  Employee  not  take  any 
action  which  would  constitute.the  use  of 
his  or  her  Corporation  position  to 
advtmced  personal  or  private  interests. 

(b)  After  assuming  an  officer  or 
employment  with  the  Corporation,  a 
Director  or  Employee  shall  not  acquire 
any  financial  interest  in  a  Participating 
Organization  while  it  is  on  the  list  of 
Participating  Organizations  maintained 
by  the  Ethics  Officer  pursuant  to  Section 
6(b)(5). 

(c)  Unless  authorized  to  do  so  as 
provided  heresiter  in  this  section,  an 
Employee  shall  not  participate 
personally  and  substantiaUy  as  an 
Employee  in  a  particular  matter  in 
which  the  Employee  knowingly  has  a 
financial  interest  or  in  which  he  or  she 
participated  personally  and 
substantially  prior  to  employment  by  the 
Corporation. 

(d)  For  purposes  of  this  section — 

(1)  An  Employee  "participates"  in  a 
particular  matter  through  decision, 
approval,  disapproval, 
recommendations,  eveduation,  the 
rendering  of  advice,  negotiation, 
investigation,  implementation,  or 
otherwise. 

(2)  'Tarticular  matter"  is  any  synthetic 
fuel  project  proposal  or  other 
application,  request  for  determination, 
determination,  proposal,  agreement, 
contract,  claim,  controversy,  or  other 
similar  matter  involving  a  specific  party 
or  parties  under  consideration  within 
the  Corporation. 

(3)  A  "financial  interest"  of  an 
Employee  includes  the  financial  Interest 
of  the  Employee's  spouse,  dependent 


child,  partner,  or  an  organization  (other 
than  the  Corporation)  in  which  the 
Employee  is  serving  as  an  officer, 
director,  trustee,  partner,  or  employee, 
or  any  person  or  organization  with 
whom  the  Employee  is  negotiating  or 
has  an  arrangement  concerning 
prospective  employment  An  Employee 
shall  be  deemed  to  be  negotiating  for 
prospective  employment  upon  an 
expression  of  interest  in  response  to  a 
solicitation  for  future  employment  by 
either  the  Employee  or  the  person  or 
organization. 

(e)  With  the  ai^roval  of  the 
Chairman,  the  Ethics  Officer  may  waive 
the  restrictions  of  subsection  (c)  of  this 
section  in  a  particular  matter  for  an 
individual  if  the  Ethics  Officer 
determines  in  writing  that  the  interest  is 
too  remote  or  too  inconsequentiaL  or  the 
prior  participation  was  too 
insubstantial,  to  affect  the  integrity  of 
the  services  which  the  Corporation  may 
expect  of  the  individuaL  This 
determination  shall  be  made  after 
consultation  with  the  Vice  President  in 
charge  of  the  Employee's  work 
assignment  Where  it  appears  that  a 
conflict  of  interest  would  arise  in  other 
matters  in  which  the  Employee  might  in 
the  future  be  involved  in  the 
performance  of  normal  duties,  the  Ethics 
Officer  will  so  advise  the  Chairman  and 
appropriate  action  shall  be  taken. 

(f)  "1116  Chairman  may  by  rule  waive 
the  restrictions  of  subsection  (c)  of  this 
section  for  classes  of  financial  interests 
which  the  Chairman  determines  are  too 
remote  or  too  inconsequential  to  affect 
the  integrity  of  an  Employee's  services. 
The  restrictions  on  the  following 
financial  interests  are  waived  pursuant 
to  this  paragraph: 

Financial  interests  in  mutual  funds, 
regulated  investment  companies  or 
similarly  constituted  entities  the 
portfolios  of  which  are  widely 
diversified,  an  similarly  constituted 
commercially  fungible  entities. 

(g)  Procedure  Applicable  to  Directors. 
(1)  Subsection  118(c)  of  the  Act 

prohibits  a  Director  from  voting  on  any 
matter  respecting  any  application, 
contract  daim,  or  other  particular 
matter  pending  before  the  Corporation, 
in  whidu  to  the  Director's  knowledge,  he 
or  she.  his  or  her  spouse,  minor  child, 
partner,  or  an  organization  (other  than 
the  Corporation)  in  which  the  Director  is 
serving  as  an  officer,  director,  trustee, 
partner,  or  employee,  or  any  person  or 
organization  with  whom  the  Director  is 
negotiating  or  has  any  arrangement 
concerning  prospective  employment  has 
a  financial  interest  This  prohibition 
shall  not  apply  if  the  Director  first 
advises  the  Board  of  Directors  of  the 
nature  of  the  particular  matter  in  whidi 


he  or  she  proposes  to  participate  and 
makes  full  disclosure  of  such  financial 
interest  and  the  Board  of  Directors 
determines  by  majority  vote  that  the 
financial  interest  is  too  remote  or  too 
inconsequential  to  affect  the  integrity  of 
such  Director's  services  for  the 
Corporation  in  that  matter.  The  Director 
involved  shall  not  participate  in  such 
determination. 

(2)  Prior  to  any  meeting  of  the  Board 
of  Directors  at  which  the  Board  is 
expected  to  vote  on  any  matter 
respecting  any  application,  contract 
claim,  or  other  particular  matter  pending 
before  the  Corporation,  the  Ethics      ^ 
Officer  shall  review  the  financial 
disclosure  report  filed  with  the 
Corporation  by  each  Director  and  shaU 
advise  each  Director  in  writing  if  any 
reported  financial  interest  is  within  the 
purview  of  section  118(c)(1)  of  the  Act 

(3)  If  a  Director  has  a  financial 
interest  within  the  purview  of  section 
118(c)(1)  of  the  Act  and  believes  that  the 
interest  is  too  remote  or  too 
inconsequential  to  affect  the  integrity  of 
his  services  for  the  Corporation  in  the 
particular  matter  on  which  the  Board  it 
scheduled  to  vote,  he  may  request  the 
Ethics  Officer  to  evaluate  the  particnlar 
financial  interest  and  make  a 
reconunendation  to  the  Board  of 
Directors  as  to  whether,  in  his  opinion, 
the  financial  interest  in  question  is  too 
remote  or  too  inconsequential  to  affect 
the  integrity  of  the  Director's  service 
within  ^e  meaning  of  section  118(cX3) 
of  the  Act 

Part  4.  Executive  Personnel  Financial 
Disclosure  Requirements 

Section  17.  Financial  Disclosure 
Requirements  for  Directors  and  Certain 
Employees 

(a)  Statutory.  Section  118(a)  of  the  Act 
and  Title  II  of  the  Ethics  in  Government 
Act  of  1978,  (the  1978  "Act")  (Pub.  L  95- 
521,  as  amended),  requires  the  Directors 
and  certain  Employees  of  the 
Corporation  to  disclose  personal 
financial  interests  and  a  description  of 
certain  employment  relationships  in 
order  to  avoid  potential  conflicts  of 
interest  and  the  appearance  of  such 
conflicts,  which  may  arise  as  they  cany 
out  the  duties  of  their  positions.  "The 
1978  Act  directs  the  Office  of 
Government  Ethics  ("OGE")  to  provide 
for  the  systematic  review  of  the 
financial  holdings  of  both  current  and 
prospective  Directors  and  Employees. 
The  Office  of  Personnel  Management 
("OPM"),  on  the  recommendation  of  the 
Director  of  OGE,  has  promulgated 
regulations  establishing  the  procedures 
for  the  filing,  review,  and  public 
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availability  of  the  Financial  Disclosure 
Report  required  under  the  1978  Act  (5 
CFR  Part  734). 

(b)  General  Policy  and  Purpose.  The 
purpose  of  this  section  is  to  implement 
the  statutory  requirements  and  to 
provide  guidelines  for  those  Directors 
and  those  Employees  who  are  required 
to  submit  financial  disclosure  reports 
under  the  1978  Act  and  the  OPM 
regulations.  Reference  should  be  made 
to  the  Ethics  Act  and  regulations  for 
detailed  statements  of  the  law. 
de&iitions.  exemptions,  limitations,  and 
illustrative  examples  (5  CFR  734.103). 

Ui^er  Title  II  of  the  Ethics  Act, 
Directors  and  officers  of  the 
Corporation,  and  Employees  whose 
positions  are  compensated  at  a  rate 
equivalent  to  or  above  that  payable  for 
the  grade  GS-18  of  the  Federal  General 
Schedule  under  5  U.S.C.  5332,  are 
required  to  complete  financial  disclosure 
forms,  disclosing  any  other  employment 
relationships,  any  income  received 
(other  than  from  Corporation 
employment],  assets,  liabilities,  and 
certain  purchases,  sales,  exchanges,  and 
gifts.  These  reports  are  not  net  worth 
statements.  Only  assets  held  as 
investments  and  certain  other  items 
must  be  reported.  Items  for  personal  use. 
such  as  a  residence,  a  personal 
automobile  or  jewelry  not  held  for  sale 
need  not  be  reported.  Although  the 
reports  must  be  made  available  if 
requested  by  a  member  of  the  public, 
subject  to  compliance  with  certain 
procedures  set  out  in  the  OPM 
regulations,  they  caimot  be  used  for  any 
commercial  purpose,  for  establishing 
credit  rating  or,  direcdy  or  indirecdy,  in 
the  solicitation  of  money  for  any 
political,  charitable  or  other  purpose.  In 
the  event  that  a  report  is  used  by  a 
person  for  one  of  these  prohibited 
purposes,  the  Attorney  General  may 
institute  a  civil  action  against  such 
person. 

(c)  Persons  Required  to  File — General 
Requirements  for  Filing. 

Each  Director  and  each  employee 
compensated  at  a  rate  equivalent  to  or 
above  the  rate  payable  for  grade  GS-18 
of  the  General  Schedule  prescribed  by  5 
U.S.C.  5332,  and  any  other  Employee  in 
a  position  determined  by  the  Director  of 
OGE  to  be  of  equal  classification  and 
certain  others  unless  excluded  pursuant 
to  5  CFR  734.203  (hereinafter  referred  to 
as  a  "reporting  individual"),  shall  file  a 
report  in  accordance  with  ^e  following 
rules: 

(1)  A  reporting  Individual  who,  during 
any  calendar  year,  performs  the  duties 
of  his  or  her  office  for  more  than  sixty 
days  shall  file  a  report  on  or  before  May 
15  of  the  succeeding  year. 


(2)  Within  thirty  days  of  assuming  a 
position  or  oHice  at  the  Corporation,  a 
reporting  individual  shall  file  a  report, 
unless  such  individual: 

(a)  Has  left  another  position  within 
the  thirty  days  prior  to  the  assumption 
of  the  Corporation  position  in  which  a 
report  required  by  5  CFR  734.201  has 
previously  been  filed,  or 

(b)  tias  already  filed  such  a  report  as 
a  nominee  for  the  Corporation  position. 

(3)  On  or  before  the  thirtieth  day  after 
termination  of  his  or  her  Corporation 
employment,  a  reporting  individual  shaU 
file  a  report  for  the  period  from  the  end 
of  the  calendar  year  with  respect  to 
which  a  report  was  last  filed  to  the  date 
on  which  the  individual  left  such  office 
or  position.  If  the  individual  assiunes 
employment  within  thirty  days  of 
leaving  the  Corporation  in  another 
position  or  office  in  which  a  report  is 
required  to  be  filed  pursuant  to  Title  II 
of  the  1978  Act  he  or  she  need  not  file  a 
report  under  this  paragraph. 

(4)  The  Ethics  Officer  may,  for  good 
cause  shown,  grant  to  any  Employee  or 
class  of  Employees  an  extension  of  up  to 
45  days.  OGE  may  grant  an  additional 
extension  of  up  to  45  days  if  it  makes  a 
determination,  based  upon  the  reporting 
individual's  specific  reasons  which  have 
been  forwarded  to  OGE  by  the  Ethics 
Officer  along  with  his  or  her  own 
comments  on  the  request  that  there  is 
good  cause  shown  for  an  extension. 

(5)  Any  reporting  individucd  who,  as 
determined  by  the  Ethics  Officer,  is  not 
reasonably  expected  to  perform  the 
duties  of  his  or  her  office  for  more  than 
sixty  days  in  a  calendar  year  need  not 
file  a  report. 

(6)  Notwithstanding  the  provisions  of 
paragraph  (5)  of  this  section,  if  the 
reporting  individual  does  perform  the 
duties  of  his  or  her  office  or  position  for 
more  than  sixty  days  in  a  calendar  year, 
and  (i)  if  such  individual  is  a  new 
entrant  or  a  nominee,  he  or  she  shall  file 
a  report  within  fifteen  calendar  days 
after  the  sixty-first  day  unless  the 
individual  has  filed  a  request  for  a 
waiver  which  is  subsequently  granted  or 
(ii)  if  such  individual  is  terminating 
employment,  he  or  she  shall  file  a  report 
required  by  paragraph  (3)  of  Uiis  section. 

(7)  In  unusual  circumstances,  the 
Director  of  OGE  may  grant  a  request  for 
a  waiver  of  any  public  reporting 
requirement  otherwise  appUcable  under 
this  section  for  a  reporting  individual 
who  is  reasonably  expected  to  perform, 
or  has  performed,  the  duties  of  his  or  her 
office  for  less  than  130  days  in  a 
calendar  year.  Such  a  determination  will 
be  made  after  OGE  has  received  advice 
from  the  Corporation  and  shall  be  in 
accordance  with  the  guidelines 
established  in  5  CFR  734.205. 


(d)  Contents  of  Reports.  The 
information  required  to  be  included  in 
each  report  is  hilly  described  in  the 
instructions  accompanying  the 
Executive  Personnel  Financal  Disclosure 
Report  [SJ.  278)  prescribed  by  OGE  and 
in  regulations  promulgated  by  OGE  (5 
CFR  Part  734),  which  requirements  are 
incorporated  herein  by  reference. 
Directors  and  Employees  are 
encouraged  to  consult  with  the  ethics 
officer,  as  necessary,  concerning  such 
requirements. 

(e)  Filing.  Custody.  Review.  A 
reporting  individual  shall  file  the  report 
widi  the  Ethics  Officer  of  the 
Corporation,  who  shall  note  on  the 
report  or  supplemental  report  the  date  it 
is  received.  The  Ethics  Officer  shall 
submit  the  report  of  each  Director,  as 
well  as  his  or  her  own  report,  to  the 
Director  of  GOB  after  he  or  she  has 
reviewed  it  (except  that  the  Chairman  or 
his  delegee  shall  review  the  report  of  the 
Ethics  Officer). 

(f)  The  Corporation  shall,  within 
fifteen  dajrs  after  any  report  is  received 
by  the  EtUcs  Officer,  make  each  report 
filed  with  it  under  this  Part  available  to 
the  Public  by  permitting  inspection  of 
such  report  by,  or  furnishing  a  copy  of 
such  reprot  to,  any  person  who  makes  a 
written  application  stating  (1)  the 
person's  name,  occupation  and  address. 

(2)  the  name  and  address  of  any  other 
person  or  organization  on  whose  behalf 
the  inspection  or  copy  is  requested,  and 

(3)  that  such  person  is  aware  of  the 
prohibitions  on  obtaining  or  using  the 
report  for  (a)  any  unlawfiil  purpose,  (b) 
any  commercial  purpsoe,  other  than  by 
news  and  communications  media  for 
dissemination  to  the  general  public,  (c) 
determining  or  establishing  the 
individual's  credit  rating,  or  (d)  use. 
directly  or  indirecdy,  in  the  solicitation 
of  money  for  any  political,  charitable,  or 
other  purpose.  "The  Corporation  may 
require  a  reasonable  fee  to  be  paid 
which  is  necessary  to  recover  the  direct 
cost  of  reproduction  or  mailing  of  such 
report,  or  may  waive  or  reduce  the  fee  if 
the  Corporation  determines  that  such 
waiver  or  reduction  is  in  the  public 
interest 

All  reports  shall  be  retained  by  the 
Corporation  for  six  years,  during  which 
time  they  shall  be  made  available  to  the 
pubhc  as  provided  above.  After  the  six- 
year  period  a  report  shall  be  destroyed, 
unless  needed  in  an  ongoing 
investigation. 

(g)  The  Ethics  Officer  shall  review 
each  report  within  60  days  after  the  date 
of  filing  (or  earlier  if  required  by  the 
expedited  procedure  of  5  CFR  734.604(c)) 
in  order  to  determine  that  the  individual 
is  in  compliao'^c  with  applicable  laws 
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and  regulations  and  that  the  interests  or 
positions  disclosed  on  the  form  do  not 
violate  any  applicable  statute  or 
regulation.  Such  review  shall  be 
conducted  pursuant  to  5  CFR  734.604. 

(h)  The  Chairman  of  the  Corporation 
shall  refer  to  the  Attorney  General  the 
name  of  any  individual  he  or  she  has 
reasonable  cause  to  believe  has  willfully 
falsiHed  or  willfully  failed  to  file 
information  required  to  be  reported  and 
may  take  any  appropriate  personnel  or 
other  action  in  accordance  with 
applicable  law  or  Corporation  policy 
against  such  individual. 

Part  5--Finand«l  Interests  of  Othor 
Corporation  Employees 

Section  18.  Financial  Disclosure  Reports 

[a)FHing  Requirement  To  the  extent 
they  are  not  covered  by  Part  4  of  these 
Standards  of  Conduct  reports  of 
employment  and  Hnancial  interest  shall 
also  be  submitted  by: 

(1)  Each  Corporation  Employee  whose 
position  is  compensated  at  a  rate 
equivalent  to  that  payable  for  grade  GS- 
13  or  above  of  the  General  Schedule 
established  by  Chapter  53  of  title  5  of 
the  United  States  Code  who  occupies  a 
position  the  basic  duties  and 
responsibilities  of  which  consist  of  the 
investigation,  evaluation,  negotiation, 
administration,  or  implementation  of 
any  synthetic  fuels  project  formally 
proposed  to  the  Corporation  or  the 
procurement  of  goods  and  services  for 
the  Corporation;  and 

(2)  Such  other  Employees  who  are  in 
positions  which  otherwise  meets  the 
criteria  set  out  in  clause  (1]  (other  than 
rate  of  compensation),  and  whose 
inclusion  has  been  determined  by  the 
Chairman  in  writing  as  essential  to 
protect  the  integrity  of  the  Corporation 
and  avoid  Employee  involvement  in  a 
possible  conflict-of-interest  situation. 

(b)  Time  and  Place  for  Submission. 
The  reports  referred  to  in  this  section 
shall  be  submitted  to  the  Ethics  Officer. 
An  Employee  who.  after  the  effective 
date  of  this  policy,  is  appointed  to  a 
position  requiring  submission  of  such 
report,  shall  submit  such  report  within 
30  days  after  appointment.  Each  covered 
Employee  who  previously  submitted  any 
such  report  shall  submit  a 
supplementary  report  on  or  before  June 
30  of  each  succeeding  year,  regardless  of 
whether  or  not  there  were  occurrences 
which  would  require  changes  in,  or 
additions  to.  information  previoiuly 
submitted. 

(c)  Form  of  Reports.  Reports  of 
employment  and  financial  interests  shall 
be  submitted  on  a  standard  form 
"Report  of  Financial  Interests,"  copies  of 


which  are  available  in  the  Personnel 
Office  of  the  Corporation. 

The  folowing  rides  shall  be  observed 
in  preparing  the  statements: 

(1)  The  interest,  if  any.  of  a  spouse, 
minor  child,  or  other  member  of  the 
employee's  immediate  household  is 
considered  to  be  an  interest  of  the 
Employee.  For  the  purpose  of  this 
section,  "member  of  an  employee's 
immediate  household"  means  those 
blood  relations  who  are  residents  of  the 
employee's  household. 

(2)  If  any  information  required  to  be 
included  on  a  Report  of  Financial 
Interests  or  supplementary  report, 
including  holdings  placed  in  trust,  is  not 
known  to  the  Employee  but  is  known  to 
another  person,  the  Employee  shall 
request  that  other  person  to  submit 
information  in  his  behalf. 

(3)  An  employee  is  not  required  to 
submit  in  a  report  of  Financial  Interests 
or  supplementary  report  any  information 
relating  to  the  Employee's  connection 
with,  or  interest  in.  a  professional 
society,  a  charitable,  religious,  social, 
fraternal,  recreational,  public  service, 
civic  or  political  organization  or  a 
similar  oiganization  not  conducted  as  a 
business  enterprise. 

(d)  Confidentiality  of  Employee's 
Statements.  The  Corporation  shall  hold 
each  Re{>ort  of  Financial  Interests,  and 
each  supplementary  report  filed  under 
this  section  in  confidence.  To  insure  this 
confidentiality,  the  Ethics  Officer  is 
designated  to  review  and  retain  the 
reports,  and  shall  be  responsible  for  the 
maintenance  of  the  reports  in 
confidence,  and  he  shall  not  allow 
access  to.  or  allow  information  to  be 
disclosed  from  a  report  except  as 
necessary  to  carry  out  the  purpose  of 
this  section.  The  corporation  shall  not 
disclose  information  from  a  report 
except  as  die  Chairman  may  determine 
for  good  cause  shown.  All  reports  filed 
under  this  section  shall  be  retained  by 
the  Corporation  for  six  years,  after 
which  period  a  report  shall  be 
destroyed,  unless  needed  in  an  ongoing 
investigation. 

(e)  Effect  of  Employee's  Reports  on 
Other  Requirements.  The  reports 
required  by  this  section  are  in  addition 
to,  and  not  in  substitution  for,  or  in 
derogation  of,  any  similar  requirement 
Imposed  by  law.  or  regulation.  The 
submission  of  a  report  or  supplementary 
report  by  an  employee  does  not  permit 
him  or  any  other  person  to  participate  in 
a  matter  in  which  his  or  the  other 
person's  participation  is  prohibited  by 
law.  or  this  policy. 

(f)  Review  of  Statements  and 
Remedial  Action.  All  reports  submitted 
under  this  section  shall  be  reviewed  by 
the  Ethics  OfBcer.  B,  in  the  lodgment  ol 


""  the  Ethics  Officer,  any  report  discloses  a 
conflict  of  interest  or  an  apparent  or 
potential  conflict  of  interest  between  the 
interests  of  the  Employee  and  the 
performance  of  such  Employee's  duties 
at  the  Corporation,  the  ethics  Officer 
shall  consult  with  such  Employee  and 
shall  take  such  action  as  he  deems 
appropriate  to  resolve  such  conflict  or 
apparent  or  potential  conflict  If  the 
Ethics  Officer  is  unable  to  resolve  the 
situation,  he  shall  report  the  matter  to 
the  Chairman  who  shall  then  take 
appropriate  remedial  action  to  end  such 
conflict  or  potential  conflict  or  apparent 
conflict  Remedial  action  may  include, 
but  is  not  limited  to: 

(1)  Changes  in  assigned  duties; 

(2)  Disqualification  for  a  particular 
assignment 

(3]  Divestment  by  the  Employee  of  his 
conflicting  interest  or 

(4)  Disciplinary  action. 

Remedial  action,  whether  disciplinary 
or  otherwise,  shall  be  effected  in 
accordance  with  any  applicable  laws 
and  regulations. 

(g)  Exclusions  From  Reporting 
Requirements. 

(1)  Any  Employee  who  considers  diat 
his  or  her  position  has  been  improperiy 
included  among  those  requiring  the 
submission  of  the  rejjorts  required  by 
this  section  may  submit  the  matter  for 
review  by  the  Ethics  Officer. 

(2]  Employees  in  positions  that  meet 
the  criteria  in  subsection  (a)  of  this 
section  may  be  excluded  from  the 
reporting  requirements  of  this  section  if 
the  Chairman  determines  that 

(a)  The  duties  of  a  position  are  at  such 
a  level  of  responsibility  that  the ' 
likelihood  of  the  incumbent's 
involvement  in  a  conflict-of-interest 
situation  is  remote;  or 

(b)  The  duties  of  a  position  are  at  such 
a  level  of  responsibiUty  that  the 
submission  of  a  report  is  not  necessfuy 
because  of  the  degree  of  supervision  aind 
review  over  the  incimibent  or  the 
inconsequential  effect  of  the  duties  of 
the  position  on  the  integrity  of  the 
CorporatioiL 

Part  6.  Post-En^iloyinent  Conflicty  of 
IntnwL 

Section  19.  Post-Employment  ConfUcta 
of  Interest 

(a)  Statutory.  Section  118(b)  and 
118(d)  of  the  Act  relate  to  post- 
employment  activities  of  Directors  and 
Employees.  Section  118(b)  appbes  to 
former  Federal  employees  employed  by 
the  Corporation  and  provides  that  the 
laws  governing  post-Federal 
employment  ^all  not  apply  to  them 
while  acting  on  behalf  of  Ate 
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Corporation.  Section  118(d)  provides 
that  section  207(a]  of  title  18  of  the 
United  States  Code  [and  subsections  (f), 
[h],  and  (j)  of  such  section  to  the  extent 
they  relate  to  subsection  (a))  shall  apply 
to  former  Directors,  officers  and 
employees  of  the  Corporation  as  if  they 
were  former  officers  or  employees  of  the 
executive  branch  of  the  United  States 
Government,  and  also  provides  that 
section  207(a)  shaU  apply  to  the 
Corporation  as  if  it  were  an  agency  of 
the  executive  branch  of  the  United 
States  Government.  In  addition,  under 
the  Ethics  in  Government  Act  of  1978  the 
Office  of  Government  Ethics  within  the 
Office  of  Personnel  Management  has 
supervisory  jurisdiction  over  the 
administration  of  subsection  (j)  of 
section  207  throughout  the  Government. 
Pursuant  to  the  1978  Act,  the  0PM  has. 
on  the  recommendation  of  the  Director 
of  OGE  and  in  consultation  with  the 
Attorney  General,  issued  regulations  in 
5  CFR  Part  737  to  guide  agencies 
(including  the  Corporation)  in  exercising 
the  administrative  enforcement 
authority  contained  in  Section  18  U.S.C 
207(j),  and  to  provide  guidance  to 
individuals  who  must  conform  to  the 
law.  Criminal  enforcement  of  the 
provisions  of  18  U.S.C.  207(a)  is  the 
exclusive  responsibihty  of  the  Attorney 
General. 

(b)  Purpose.  It  is  the  purpose  of.thi8 
section  to  provide  guidelines  for 
Directors  and  Employees  within  the 
framework  of  18  U.S.C.  207(a)  and  the 
OPM  regulations.  Reference  should  be 
made  to  the  regulations,  and  the  Ethics 
Officer  should  be  consulted,  for  detailed 
statement?  of  the  law,  definitions, 
exemptions,  limitations  and  illustrative 
examples. 

(c)  Guidelines.  The  statute  bars 
certain  acts  by  former  Directors  and 
Employees,  which  may  reasonably  give 
the  appearance  of  making  unfair  use  of 
prior  Corporation  employment  and 
affiliations.  It  does  not,  however,  bar 
any  former  Director  or  Employee, 
regardless  of  rank,  from  employment 
with  any  private  or  public  employer 
after  he  or  she  has  left  the  Corporation's 
employ.  Nor  does  it  bar  employment 
even  on  a  particular  matter  in  which  the 
former  Director  or  Employee  had  major 
official  involvement  except  in  certain 
circumstances  involving  persons 
engaged  in  professional  advocacy. 
Rather,  the  specific  prohibitions  arise 
from  a  combination  of  the  following 
factors  which  in  any  given  situation  may 
include  the  following:  (1)  The  nature  and 
extent  of  the  involvement  in  a  particular 
matter  by  the  individual  while  employed 
by  the  Corporation.  (2)  the  identity  of 
the  particular  matter  with  which  the 


Individual  dealt  while  employed  by  the 
Corporation  with  the  same  matter  with 
respect  to  which  he  or  she  may 
represent  others  after  leaving  the 
Corporation.  (3)  the  manner  in  which  the 
former  Director  or  Employee  appears 
before  or  communicates  with  the 
Corporation  or  the  U.S.  Government 
and  (4)  the  position  occupied  by  the 
individual  while  in  the  Corporation's 
employ. 

(d)  Permanent  restriction  against  any 
former  Director  or  Employee  acting  as 
representative  as  to  a  particular  matter 
in  which  the  Director  or  Employee 
personally  and  substantially 
participated. 

(1)  The  Prohibition  of  18  U.S.C.  207(a). 
No  former  Director  or  Employee  after 
terminating  employment  with  the 
Corporation  shall  knowingly  act  as 
agent  or  attorney  for,  or  otherwise 
represent  any  other  person,  in  any 
formal  or  informal  appearance  before,  or 
with  intent  to  influence,  make  any  oral 
or  written  communication  on  behalf  of 
any  other  person  (1)  to  the  Corporation 
or  otherwise  to  the  United  States,  (2)  in 
connection  with  any  particular 
Corporation  matter  involving  a  specific 
party,  and  (3)  in  which  matter  such 
Director  or  Employee  participated 
personally  and  substantially  while  with 
the  corporation. 

(2)  Pertinent  combination  of  factors 
involved  in  this  prohibition  include  the 
following: 

(a)  Since  the  prohibition  has  no  time 
limit,  it  raises  a  permanent  bar  to  the 
proscribed  activity; 

(b)  The  former  Employee  is  prohibited 
from  acting  as  agent  or  attorney  for  any 
other  person,  but  not  for  himself; 

(c)  It  prohibits  representation  by  an 
"appearance"  even  if  only  in  a  technical 
procedural  sense  regardless  of  physical 
presence; 

(d)  It  also  prohibits  any 
communication  with  intent  to  influence: 

(e)  The  prohibition  against  an 
appearance  or  communication  extends 
to  other  departments,  agencies  and 
courts  of  the  United  States  and  is  not 
limited  to  the  Corporation: 

(f)  The  representation  by  the  former 
Employee  must  be  in  connection  with  a 
particular  matter  involving  specific 
parties;  and 

(g)  The  particular  matter  must  be  one 
in  which  the  former  Employee 
participated  personally  and 
substantiaUy  while  in  the  Corporation's 
employ. 

(3)  llie  prohibition  in  paragraph  (1)  of 
this  subsection  shall  not  apply  to: 

(a)  Any  appearance,  attendance,  or 
communication  by  a  former  Director  or 


employee  who  is  employed  by  and 
acting  on  behalf  of  the  United  States:  or 

(b)  Any  appearance  or  communicatioa 
by  the  individual  where  such 
appearance  or  communication  is  made 
in  response  to  a  subpoena,  or  concerns 
any  matter  of  an  exclusively  personal 
and  individual  nature  such  as  pension 
benefits. 

(e)  Exemption  for  persons  with  special 
qualifications. 

(1)  A  former  Director  or  Employee 
may  be  exempted  fit>m  the  prohibitions 
of  18  U.S.C.  207(a)  and  this  section  if  the 
Chairman,  in  consultation  with  the 
Director  of  OGE,  executes  a  certification 
published  in  the  Federal  Registw  that 
such  individual  has  outstanding 
qualifications  in  a  sdentffic, 
technological,  or  other  technical 
discipline  and  is  acting  with  respect  to  a 
particular  matter  which  requires  such 
qualifications  and  that  the  national 
interest  would  be  served  by  such 
individual's  participation. 

(2)  This  exemption  shall  be  used  only 
in  instances  where  the  former  Director 
or  Employee's  services  are  needed  on  so 
continuous  and  comprehensive  a  basis 
that  other  procedures  for  the 
communication  of  technical  information 
designed  to  isolate  the  individual  from 
other  aspects  of  the  matter  would  be 
burdensome  and  impractical. 

(3)  The  exemption  shall  be  effective 
upon  the  execution  of  the  certification 
required  by  paragraph  (1).  provided  that 
it  is  transmitted  to  the  Feideral  Register 
for  publication. 

(f)  Testimony  and  statements  subject 
to  penalty  of  perjury.  A  former 
Corporation  Director  or  Employee  may 
make  any  statement  required  to  be 
made  under  penalty  of  perjury. 

(g)  Administrative  Enforcement 

(1)  Information  of  Violation.  On 
receipt  of  information  regarding  a 
possible  violation  of  18  U.S.C.  207(a) 
and  after  determining  that  such 
information  appears  substantiated,  the 
Chairman  or  the  Ethics  Officer,  if  so 
directed  by  the  Chairman,  shall 
expeditiously  provide  such  information 
along  with  any  comments  or  pertinent 
Corporation  policy  to  the  Director  of  the 
OGE  and  to  the  Criminal  Division, 
Department  of  Justice.  Any  continuing 
investigation  by  the  Corporation  on 
administrative  action  shall  be 
coordinated  with  the  Department  of 
Justice  to  avoid  prejudicing  criminal 
proceedings  unless  the  Department  of 
Justice  advises  the  Corporation  that  it 
does  not  intend  to  initiate  criminal 
prosecution  (18  U.S.C.  207, 5  CFR 
737,27). 

(2)  Initiation  of  Administrative 
Proceedings.  Whenever  the  Corporation 
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has  determined  after  appropriate  review 
that  there  is/easonable  cause  to  believe 
that  a  former  Director  or  Employee  has 
violated  any  of  the  provisions  of  18 
U.S.C.  207(a)  or  5  CRR  737.  it  may 
initiate  an  administrative  disciplinary 
proceeding  by  providing  the  former 
Director  or  Employee  with  notice  as 
defined  in  the  statute.  Prior  to  a 
determination  of  sufficient  cause  to 
initiate  an  administrative  disciplinary 
hearing,  all  records  under  the 
Corporation's  control  relating  to 
allegations  of  a  violation  shtdl  be 
confidential,  subject  to  applicable  law 
(18  U.S.C  207,  5  CFR  737.27). 

(3)  Notice  and  Hearing,  llie  notice  of 
an  administrative  disciplinary 
proceeding  and  any  hearing  pursuant  to 
such  notice  requested  by  the  former 
Director  or  Employee  shall  follow  the 
procedures  set  forth  in  5  CFR  737.27(a) 
(3).  (4).  (5).  (6).  (7)  and  (8). 

(4)  Administrative  Sanctions.  Actions 
which  may  be  taken  by  the  Corporation 
in  the  case  of  an  individual  who  is  found 
in  violation  of  18  U.S.C  207(a)  or  5  CFR 
Part  737,  after  a  final  administrative 
decisibn,  or  who  failed  to  request  a 
hearing  after  receiving  adequate  notice, 
include:  (1)  Prohibiting  the  individual 
from  making,  on  behalf  of  any  other 
person  except  the  United  States,  any 
formal  or  informal  appearance  before, 
or.  with  die  intent  to  influence,  any  oral 
or  %vritten  communication  to.  the 
Corporation  on  any  matter  of  business 
for  a  period  not  to  exceed  five  years, 
which  may  be  accomplished  by  directing 
corporation  Employees  to  refuse  to 
participate  in  such  appearance  or  to 
accept  any  such  communications,  or  (2) 
taking  other  appropriate  disciplinary 
action. 


Part  7 — Procedures  and  Standards  of 
Conduct  Applicable  to  Consultants. 

Section  20.  Procedures  Applicable  to 
Consultants 

(a)  This  section  sets  forth  procedures 
which  shall  be  observed  in  appointing 
and  utilizing  consultants. 

(1)  All  individuals  and  organizations 
retained  to  perform  consulting  services 
for  the  Corporation  shall  be  required  to 
read  the  "Standards  of  Conduct  of 
Consultants  to  the  Corporation"  set 
forth  in  subsection  (b)  of  this  Section. 

(2)  Prior  to  appointment  or  retention^ 
prospective  consultants  shall  be 
required  to  make  disclosure  of  any 
financial  interest  in  and  any  affihation 
with  any  person,  firm,  or  organization 
listed  on  the  Ust  of  participating 
organizations  published  by  the  Ethics 
Officer  pursuant  to  section  6(b)(5)  of  this 
policy.  "Affiliation"  includes,  but  is  not 
limited  to  service  as  an  employee, 


officer,  member,  owner,  director,  trustee, 
advisor,  or  consultant 

(3)  No  consultant  having  any  financial 
interest  in  or  affiliation  with  any 
Participating  Organization  shall  be 
retained  by  the  Corporation,  unless  the 
Ethics  Officer  determines  in  writing  (1) 
that  the  financial  interest  or  affihation  is 
too  remote  or  too  inconsequential  to 
affect  the  integrity  of  the  services  which 
the  Corporation  may  expect  from  the 
consultant  or  (2)  that  satisfactory 
arrangements  have  been  made  to 
obviate  any  conflicts  of  interest  on  the 
part  of  such  consultant  This 
determination  shall  be  made  after 
consultation  with  the  Employee 
proposing  retention  of  the  consultant 

(4)  Each  person  who  is  retained  as  an 
individual  to  provide  consulting  services 
on  a  full-time,  part-time,  or  intermittent 
basis  for  more  than  60  days  in  a 
calendar  year  at  a  rate  of  compensation 
equivalent  to  or  above  the  rate  payable 
for  grade  GS-16  of  the  General  Schedule 
prescribed  by  5  U.S.C.  5332  shall  file  a 
finemdal  disclosure  report  in 
accordance  with  section  18  of  this 
Policy.  Individual  consultants 
compensated  at  a  rate  less  than  the  rate 
payable  for  grade  GS-16  but  equivalent 
to  or  above  the  rate  payable  for  GS-13 
of  such  schedule  whose  services  for  the 
Corporation  meet  the  criteria  set  out  in 
Section  19(a)  shall  file  a  "Report  of 
Financial  Literests"  in  accordance  with 
section  19  of  this  policy. 

(5)  The  Ethics  Officer  shall  advise 
those  audiorizing  the  services  of 
consultants  of  the  requirements  of  this 
section,  and  each  officer  of  the 
Corporation  shall  observe  such 
requirements  in  engaging  consultant 
services  for  the  Corporation. 

(b)  Standards  for  Conduct  for  Outside 
Consultants.  The  following  is  intended 
for  the  guidance  of  consultants  retained 
to  provide  services  to  the  Corporation. 

(1)  Inside  information.  A  consultant 
must  conduct  himself  in  a  manner 
devoid  of  the  slightest  suggestion  that  he 
is  exploiting  his  Corporation 
consultancy  for  private  advantage.  Thus, 
a  consultant  must  not  on  the  basis  of 
any  information  gained  in  the  course  of 
his  activities  with  the  Corporation  invest 
or  recommend  investment  in  any 
commodities,  land  or  securities. 
Moreover,  he  should  be  careful  in  his 
personal  financial  activities  to  avoid 
any  appearance  of  acting  on  the  basis  of 
information  obtained  in  the  course  of  his 
activities  with  the  Corporation. 

(2)  It  is  important  for  a  consultant  to 
have  access  to  Corporation  data 
pertinent  to  his  duties  and  to  maintain 
familiarity  with  the  Corporation's  plans 
and  programs  and  the  requirements 
thereof,  within  the  area  of  his 


responsibiUty.  Where  such  data  have 
been  made  generally  available  to  the 
pubUc,  there  is  generally  no  impropriety 
in  a  consultant's  utilizing  such 
information  in  the  course  of  his  non- 
Corporation  activities  after  it  has 
become  so  available.  However,  a 
consultant  may,  in  addition,  acquire 
information  which  is  not  generaily 
available  to  those  outside  the  '^ 

Corporation.  In  the  event  he  may  not 
use  such  information  for  the  benefit  of  a 
business  or  other  entity  by  which  he  is 
employed  or  retained  or  in  which  he  has 
a  financial  interest 

(3)  Consultants  must  also  be  alert  to 
section  163(a)(4)  of  the  Energy  Security 
Act  which  makes  it  a  criminal  offense 
for  anyone  to  give  to  any  person  any 
unauthorized  information  concerning 
any  future  action  or  plan  of  the 
Corporation,  or  having  such  knowledge 
to  invest  or  speculate,  direcUy  or 
indirecUy,  in  the  securities  or  property 
of  any  company,  bank,  or  corporation 
receiving  financial  assistance  from  the 
Corporation. 

(4)  Consultants  and  advisors  an 
encouraged  to  confer  with  the  Ethics 
Officer  and  other  appropriate  persons  at 
the  Corporation  to  assist  them  in  the 
identification  of  information  not 
generally  available  and  in  the  resolution 
of  any  actual  or  potential  conflict 
between  duties  to  the  Corporation  and 
to  other  employers  or  dients. 

(5)  OccasionaUy  an  individual  who 
becomes  a  consultant  to  the  Corporation 
may.  subsequent  to  his  designation  as 
sudi.  be  requested  by  another  party  to 
act  in  a  similar  capacity.  In  some  cases 
the  request  may  give  the  appearance  of 
being  motivated  by  the  desire  of  the 
other  party  to  secure  inside  information. 
Where  the  consultant  has  reason  to 
beUeve  that  the  request  for  his  services 
is  so  motivated,  he  should  make  a 
choice  between  acceptance  of  the 
tendered  employment  and  continuation 
of  his  Corporation  consultancy.  In  such 
circumstances  he  may  not  engage  in 
both. 

(6)  A  consultant  shall  not  use  his 
position  in  any  way  to  coerce,  or  give 
the  appearance  of  coercing,  another 
person  to  provide  any  financial  benefit 
to  him  or  persons  with  whom  he  has 
family,  business,  or  financial  ties. 

(c)  Statutory  provisions.  The  attention 
of  all  Corporation  consultants  is 
directed  to  the  following  statutory 
provisions: 

(1)  The  prohibition  contained  in 
Section  161  of  the  Act  (42  U.S.C  8761) 
relating  to  false  statements  in 
coimection  with  certain  Corporation 
activities. 


21372 


[2]  The  prohibition  contained  in 
secbon  162  of  the  Act  (42  U.S.C  8782) 
relaUngtofoi:geryofCoiporation 
/^^°*^  °"^  agreements. 
13J  The  prohibition  contained  in 
section  163  of  the  Act  (42  U.S.C  8763) 
relating  to  misappropriation  of  ftmds 
and  unauthorized  acUvities  in  relation  to 
"'f  Corporation's  business. 

(4J  The  prohibition  contained  in 
section  164  of  the  Act  (42  U.S.C  8764) 
miT^  1°  Tfl^'^y '°  conunTt  acta 

r^of'si;^^''"'^'"'"^"'^^- 

(5)  The  prohibition  contained  in 

8771(b))  relating  to  the  exerciae  of  the 
Corporation's  authorities; 

(6)  The  Prohibition  contained  in 

jecuon  121(c)  of  the  Act  (42  U.S.a 
8717(c))  and  18  U.S.C.  1905  relating  to 

the  disclosure  of  confidential 
information; 

U  s'^^Ji^^l''i!''*^°°  contained  in  in  18 
Jpr^S.;^  '*^*?^ '°  *«  solicitation  or 
Kceipt  of  anything  of  value  for  or 

*>«,c«'«eofanofBcialact; 

(8)  The  Prohibition  contained  in 
•ection  in  18  U.S.a  1719  relating  to 
""suse  of  the  franking  privilege^ 
Sj^thetic  Puelg  Corporation. 

Dated:  May  13, 1982. 
Idward  E.  NoUe, 
ChaJrwan  of  the  Board  of  Directors, 

!»  DOC82-13412  flirt  5-17.^3:  &«  unj 
"^^^"0  CODE  oao<Mi»« 


JJnortty  Small  BiMiness  and  Caoltei 

K.'JSr V°  *«  P«'^'"on»  of  Section 
Ha  of  the  Small  Business  Act  15  U.S.C. 
w(a)  et  seq..  as  amended,  and  13  CTR 
.24. 1-1  {c)(3)(iv)(A).  notice  KbT^ 
iven  that  the  Small  Buainess         ^ 

^»fration(SBA)  has  received  a 
aquest  that  it  consider  Asian  Indian 
^ncans  to  be  a  minority  B^uDwhirh 
«•  members  who  are  sociaT  ^  ^^"^ 
[Advantaged  because  of  their 
Ijntificahon  as  members  of  the  group 
Tthe  purpose  of  eligibility  for  sK 
•olon  8(a)  program. 

pAp^  ^'^^^  Americana  are  defined 

aCitizena  who  trace  their  nltionaj 
JJ  0  Indja.  SBA  ha.  decided  St  the 
^st  1,  adequately  documented^wr 
atos  a  prima  facie  showing  that  the 
.^ha.  suffered  chronic  racSo? 

M^Afr^^-  ^  f^*^  bias,  and  ha. 
Oded  to  publish  this  notice  of  its 

-no  consider  the  group  to  iiave 
>".  who  are  socially 


disadvantaged  because  of  their 
Identification  with  the  group  for 

I^^IT  °f  «"«^bility  for  the  section 
oiaj  program. 

inf^^  "Ja"  receive  comments  and 
June  18. 1982,  which  tend  to  show: 

JV  !L    .  ^"^  ^»  suffered  the  effects 
of  dis^imumlory  practices  or  similar 
m  JJS^^"'  °«="^t^ces  over  which  its 
"^™^f8  have  no  control 

from  n    .  ^8™"P  fa«"  generally  suffered 
irom  prejudice  or  bias  -""t»u 

econom!)^?  conditions  have  resulted  in 
economic  deprivation  for  the  gr«up  of 

in,?-?*"*^  conditions  have  produced 
S!^°i"  *"  the  business  worid  for 
members  of  the  group  over  which  they 
have  no  control  and  which  are  not 

-h^dr.srtfe?to"''^^°™««- 

Adminisfrator  Minority  Small  Business 
jnd  Cap-  al  Owne«hip  Development 
idfi  fS^^T**^"  A**°»^8tnition, 
1441^ Street. N. W.  Washington  DC. 

Suhaequent  to  the  close  of  the  ruceint 
of  information  on  this  matter  SBaSh 
consider  the  inforniationSvS'in^'' 
response  to  this  notice  and  will  puMish 

form  of  a  Notice  in  the  Federal  Rejrister 

Dated:  May  it,  1982. 
James  C.  Sanders, 
Administrator. 

ira  Dot  aa-u3o»  pu«j  *.UL«: ,:«  ^ 
MiMQ  CODE  aaa»«.4i 


W»  ■«  rsignut  orgwiizMion^  ^ 
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I  should  be  noted  that  assistance  for 
agricultural  enteT,ri8es  is  the  prim^" 
responsibility  of  the  Farmers  Home^ 
^istration  as  specified  in  PuTl 

Information  on  recent  statutory 
^«^s  (Pub.  L  97^.  approved  August 
rn^nS^^  J  available  at  the  above- 
mentioned  office. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No..  59002  and  59008) 

Dated- April  28. 1982. 
JC&nden. 

Admiiu'stmtor. 

I™  Dot  82-1S4M  pihd  ».,7^  a^  ^ 
MUJNQ  COOe  S02S-01^ 


[^JjwMon  Of  dwatw  Loan  A«a  Na 

di,1',t'  '^"^  o^fte  President's  major 
disaster  declaration.  I  find  that  the 
county  of  Orange.  California  conatitute. 

^.  1982.  Eligible  persona,  finn.  and 
oi^gankation.  may  file  application,  fbr 
loans  for  physical  damaJeTtJ  tS  Xe 
of  busmess  on  June  24. 1962.  and  for 
economic  fajmy  until  January  24  law 
at:  SmaU  Busine..  AdUSSr^lS  S. 
Pigueroa  Street  8th  Floor.  Lo.  ^tSl 
California  90071.  or  other  locally      ^ 
announced  locations. 

Interest  rates  for  applicant,  filing  for 
?oUo^'^  ""^^  ^  dedaraarS.  „ 


lUcwM*  No.  OS/05-0165] 

jsjja  Business  Investment  Company 

r.  2°  °«"™t)er  15. 1981.  .  notice  was 

been  filed  by  White  Ri^rCapS 
Sff^h    °?'  ^  W«»hington  Street. 
Columbus.  Indiana  47201.  with  thp  ^m»ll 

.mill  K        °'  "*"  Regulation,  govemina 
fl^S=^"iTZ^^''^«"»  companiS^ 
small  business  investment  company 
Interested  parties  were  given  until 

subi^?  H  "*^""  '^'^^^  "1^  to 
submit  tiieu-  comments  to  SBA.  No 

comment,  were  received. 

Tn      2,°"  ^^f'^^  °^  ^«  Small  Cfaew 
X?h^5**  Act  0/1958.  as  amS 
Md  aU  oT  '=°°'"'l«''«d  the  applic^on 
and  aU  other  pertinent  information.  SBA 

Wve'r'cao'SJ'f^"  "'^"^'^  *°  ^S^"" 
Kiver  capital  Corporation  to  operate  »• 

'  'mall  budneM  investment  i^J^y" 
(Catalog  of  Federal  Domestic  Assiatanca 
Program  No.  59.011.  SmaU  Buainess 
Investment  Companies] 
Dated;  May  11. 1982. 
"•AwtG.LIiirtany. 

z?t^^r''^'"^'"'''^'^fi>' 

P*  Dot  a»-u«4  ntads-ivsftaa—, 

•UJMOCOOI 
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DEPARTMENT  OF  THE  TREASURY. 

Customs  Service 

Pel  luiiiMiH  e  Review  Boerasj 
Appointment  of  Members 

AQiNCv:  U.S.  Customs  Service. 
action:  General  notice;  correction. 


:  This  document  corrects  a 
name  of  the  list  of  members  of  the  U.S. 
Customs  Services  Performance  Review 
Board  which  appeared  at  page  18209  in 
the  Fedenl  R^;istar  of  Wednesday. 
April  28. 1982  (47  FR 18208). 
FOR  FURTHER  IMFORiUTIGW  CONTACT: 
Alexander  Faison.  Director,  OfBce  of 
Human  Resources,  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW., 
Room  3417.  Washington.  D.C.  (202)  566- 
5563. 

The  following  correction  is  made  to 
the  document 

On  page  18209,  the  name  and  title 
"Edward  F.  Kwas — ^Assistant  Regional 
Conunissioner,  (Operations]  VS. 
Customs  Service",  which  appears  in  the 
list  at  the  end  of  the  first  paragraph 
under  the  caption  "Supplementary 
Information",  is  removed,  and  the  name 
and  title  "Geoige  Estengo,  Deputy 
Assistant  Secretary  (Administration), 
Department  of  the  Treasury"  is  inserted 
in  its  place. 

Dated  May  13, 1962. 
Alexandv  Faiaon, 
Director.  Office  of  Human  Resources. 

{ev.  Doc  Kr-iytO  FOed  5-17-12:  ft45  «■! 


Office  of  tlie  Secretary 

[DepL  Circular  PuMc  Debt 
82] 


Seriea    Ma  13- 


Treasury  Notes  for  May  31, 1984. 
Series  S-1984 

May  13. 1862. 

L  Invitatioa  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  the  Second 
Liberty  Bond  Act  as  amended,  invites 
tenders  for  approximately  $5,500,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  May  31, 1984,  Series 
S-1984  (CUSIP  No.  912827  NF  5).  The 
securities  will  be  sold  at  auction,  with 
bidding  on  the  basis  of  yield.  Payment 
will  be  required  at  the  price  equivalent 
of  the  bid  yield  of  each  accepted  tender. 
The  interest  rate  on  the  securities  and 
the  price  equivalent  of  each  accepted 
bid  will  be  determined  in  the  manner 
described  below.  Additional  amounts  of 
these  securities  may  be  issued  to 
Govenunent  accounts  and  Federal 


Reserve  Banks  for  their  own  account  in 
exchange  for  maturing  Treasury 
seciuities.  Additional  amounts  of  the 
new  securities  may  also  be  issued  at  the 
average  price  to  Federal  Reserve  Banks, 
as  agents  lot  foreign  and  international 
monetary  authorities,  to  the  extent  that 
the  aggregate  amount  of  tenders  for  such 
accoimts  exceeds  the  aggregate  amount 
of  maturing  securities  held  by  them. 

2.  Desoqitiaa  of  Securities 

2.1.  The  securities  will  be  dated  June 
1. 1982,  and  will  bear  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
November  30. 1962,  and  each 
subsequent  6  mondis  on  May  31  and 
November  30  until  the  principal 
becomes  payable.  They  will  mature  May 
31. 1084.  and  will  not  be  subject  to  call 
for  redemption  prior  to  maturity.  In  the 
event  an  interest  payment  date  or  the 
maturity  date  is  a  Saturday,  Sunday,  or 
other  nonbusiness  day,  the  interest  or 
principal  is  payable  on  the  next- 
succeeding  business  day. 

2.2.  llie  income  derived  from  the 
securities  is  subject  to  all  taxes  imposed 
under  the  Internal  Revenue  Code  of 
1954.  The  securities  are  subject  to  estate, 
inheritance,  gift,  or  other  excise  taxes, 
whether  Federal  or  State,  but  are 
exempt  from  all  taxation  now  or 
hereafter  imposed  on  the  principal  or 
interest  thereof  by  any  State,  any 
possession  of  the  United  States,  or  any 
local  taxing  authority. 

2.3.  The  securities  will  be  acceptable 
to  secure  deposits  of  pubUc  monies. 
They  will  not  be  acceptable  in  payment 
of  taxes. 

2.4.  Bearer  securities  with  interest 
coupons  attached,  and  securities 
registered  as  to  principal  and  interest 
will  be  issued  in  denominations  of 

$5,ooa  $io.ooa  sioaooa  and  si.ooaooa 

Book-entry  securities  will  be  available 
to  eligible  bidders  in  multiples  of  those 
amounts.  Interchanges  of  securities  of 
different  denominations  and  of  coupon, 
registered,  and  book-entry  securities, 
and  the  transfer  of  registered  securities 
will  be  pennitted. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  securities 
offered  in  this  circular.  These  general 
regulations  include  those  currently  in 
effect  as  well  as  those  that  may  be 
issued  at  a  later  date. 

S.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt 
Washington,  D.C  20226,  up  to  1:30  p  jn.. 
Eastern  Daylight  Saving  time. 
Wednesday,  May  19, 1982. 
Noncompetitive  tenders  as  defined 


below  will  be  considered  timely  if 
postmarked  no  later  than  Tuesday,  May 
18, 1982,  and  received  no  later  than 
Tuesday,  June  1. 1982. 

3.2.  Each  tender  must  state  the  face 
amount  of  securities  bid  for.  The 
minimum  bid  is  $5,000,  and  larger  bids 
must  be  in  multiples  of  that  amount 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Common  fractions  may  not  be 
used.  Noncompetitive  tenders  must 
show  the  term  "noncompetitive"  on  the 
tender  form  in  lieu  of  a  specified  yield. 
No  bidder  may  submit  more  than  one 
noncompetitive  tender,  and  the  amount 
may  not  exceed  $1,000,000. 

3.3.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  report  daily 
to  the  Federal  Reserve  Bank  of  New 
York  their  positions  in  and  borrowings 
on  such  securities,  may  submit  tenders 
for  account  of  customers  if  the  names  of 
the  customers  and  the  amoimt  for  each 
customer  are  furnished.  Others  are  only 
permitted  to  submit  tenders  for  their 
own  account 

3.4.  Tenders  will  be  received  without 
deposit  for  their  own  account  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states:  Federal 
Reserve  Banks:  and  Government 
accounts.  Tenders  from  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  securities  applied  for  (in  the 
form  of  cash,  matiuing  Treasury 
securities,  or  readily  collectible  checks), 
or  by  a  payment  quarantee  of  5  percent 
of  the  face  amount  applied  for,  from  a 
commercial  bank  or  a  primary  dealer. 

3.5.  Immediately  after  the  closing 
hours,  tenders  will  be  opened,  followed 
by  a  public  announcement  of  the  amount 
and  yield  range  of  accepted  bids. 
Subjects  to  the  reservations  expressed 
in  Section  4,  noncompetitive  tenders  will 
be  accepted  in  full,  and  then  competitive 
tenders  will  be  accepted,  starting  with 
those  at  the  lowest  yields,  throu^ 
successively  higher  yields  to  the  extent 
required  to  attain  the  amount  offered. 
Tenders  at  the  highest  accepted  yield 
will  be  prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  a  coupon  rate  will 
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be  established,  an  the  basis  of  a  Vfc  of 
one  percent  increment,  which  results  in 
an  equivalent  average  accepted  price 
close  to  100.000  and  a  lowest  accepted 
price  above  the  original  issue  discount 
limit  of  99.750.  lliat  rate  of  interest  will 
be  paid  on  all  of  the  securities.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
detennined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  Price  calcidations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred.  e.q., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  finaL 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
o^ering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accounts  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.6.  Competitive  bidders  will  be 
advised  of  the  acceptance  or  rejection  of 
their  tenders.  Those  submitting 
noncompetitive  tenders  will  only  be 
notified  if  the  tender  is  not  accepted  in 
full,  or  when  the  price  is  over  par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressely  reserves  the  right  to  accept 
or  reject  any  or  all  tenders  In  whole  or 
in  part  to  allot  more  or  less  than  the 
amount  of  securities  specified  in  Section 
1,  and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest  The  siecretary's 
action  under  this  Section  is  final 

5.  Payment  and  Delivery 

5.1.  SetUement  for  allotted  securities 
must  be  made  at  the  Federal  Reserve 
Bank  or  Branch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted.  Settlement  on  securities 
allotted  to  institutional  investors  and  to 
others  whose  tenders  are  accompanied 
by  a  payment  guarantee  as  provided  in 
Section  3.4.,  must  be  made  or  completed 
on  or  before  Tuesday,  June  1, 1982. 


Payment  in  fiill  must  accompany  tenders 
submitted  by  all  otfaar  investors. 
Payment  must  be  in  cadi;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  bills,  notes,  or  bonds  [with 
all  coupons  detached)  maturing  on  or 
before  the  settleoient  date  but  which  are 
not  overdue  as  defined  in  the  general 
reguiatioos  gowning  United  States 
securities;  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted,  whidi  must  be 
received  from  institatiaoal  investors  no 
later  than  Tfamday,  May  27, 1882. 
When  payment  has  been  submitted  with 
the  tender  and  die  pivdiase  price  of 
allotted  securities  is  over  par,  settlement 
for  the  premium  must  be  completed 
timely,  as  specified  in  the  preceding 
sentence.  When  payment  has  been 
submitted  with  the  tender  and  the 
purchase  price  is  under  par,  the  discount 
will  be  remitted  to  the  bidder.  Payment 
will  not  be  considered  complete  where 
registered  securities  are  requested  if  the 
appropriate  identifying  number  as 
required  on  tax  retoms  and  other 
dociuients  submitted  to  the  Internal 
Revenue  Service  (an  individuars  social 
security  number  or  an  employer 
identification  number)  is  not  funiished. 
When  payment  is  made  in  securities,  a 
cash  adjustment  will  be  made  to  our 
required  of  the  bidder  for  any  difference 
between  the  face  amount  of  securities 
presented  and  the  amount  payable  on 
the  securities  allotted. 

5.2.  In  every  case  where  fnO  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  the  face 
amount  of  securities  allotted,  shall,  at 
the  discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  die  United 
States. 

5.3.  Registered  securities  tendered  in 
payment  for  allotted  securities  are  not 
required  to  be  assigned  if  the  new 
seciuities  are  to  be  registered  in  the 
same  names  and  forms  as  appear  in  the 
registrations  or  assignments  of  the 
securities  surrendered.  When  the  new 
securities  are  to  be  registered  in  names 
and  forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (securities  offered  by  this 
circular]  in  the  name  of  (name  and 
taxpayer  identifying  number)."  If  new 


securities  in  coupon  form  are  desired, 
the  assignment  should  be  to  "The 
Secretary  of  the  Treasury  for  coupon 
(securities  offered  by  this  circular)  to  be 
deUvered  to  (name  and  address).** 
Specific  instructions  for  the  issuance 
and  delivery  of  the  new  securities, 
signed  by  the  owner  or  authorized 
representative,  must  accompany  the 
seciuities  presented.  Seouities  tendend 
in  payment  ahoold  be  surrendered  to  the 
Federal  Reserve  Bank  or  Branch  or  to 
the  Bureau  of  tiie  Poblic  Debt 
Washington,  D.C  2022S.  The  securities 
must  be  delivered  at  the  expense  and 
risk  of  the  holder. 

5.4.  If  bearer  securities  are  not  ready 
for  delivery  on  the  settlement  date, 
purchasers  may  elect  to  receive  interim 
certificates.  These  certificates  shall  be 
issued  in  bearer  form  and  shall  be 
exchangeable  for  definitive  securities  of 
this  issue,  when  such  securities  are 
available,  at  any  Federal  Reserve  Bank 
or  Branch  or  at  the  Bureau  of  the  Public 
Debt  Washington,  D.C.  20228.  The 
interim  certificates  must  be  returned  at 
the  risk  and  expense  of  the  holder. 

5.5.  Delivery  of  securities  in  registered 
form  will  be  made  after  the  requested 
form  of  registration  has  been  validated, 
the  registered  interest  account  has  been 
established,  and  the  securities  have 
been  inscribed. 

6.  General  Provisions 

6.1.  As  fiscal  agents  of  the  United 
States,  Federal  Reserve  Banks  are 
authorized  and  requested  to  receive 
tenders,  to  meike  allotments  as  directed 
by  the  Secretary  of  the  Treasury,  to 
issue  such  notices  as  may  be  necessary, 
to  receive  payment  for  and  make 
dehvery  of  securities  on  full-paid 
allotments,  and  to  issue  interm 
certificates  pending  delivery  of  the 
definitive  securities. 

6.2.  The  Secretary  of  the  Treasury 
may  at  any  time  issue  supplemental  or 
amendatory  rules  and  regulations 
governing  the  offering.  Public 
announcement  of  such  changes  will  be 
prompUy  provided. 

Paul  H.  Taylor, 

Fiscal  Assistant  Secretary. 

|FK  Doc.  61-13722  FIM  i-l7-«2: 11:40  ami 
BtumocooE  aiO-40-M 
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Thfe  secfion  of  the  FEDERAL  HtGtSTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appiicabie  to  ttM 
put)lic  Notices  of  hearings  and 
investigations,  committee  meetings,  agenqr 
decisions  and  rulirtgs,  delegations  of 
authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  date:  10  a.m.,  Thursday,  May 
2a  1982. 

LOCATION:  Third  Floor  Hearing  Room, 
1111 18th  Street,  NW..  Washington.  O.C 

STATUS:  Open. 

MATTERS  TO  BE  COIfSIDERED: 

1.  Baby  Walkers 

The  staff  will  brief  the  Commission  on  the 
status  of  CPSC  staff  activities  concerning 
baby  walkers,  including  CPSC 
engineering  tests  conducted  to  evaluate 
the  stability  of  currently  available  baby 
walkers. 

2.  Infant  Strangulations 

The  staff  will  brief  the  Commission  on 
alternative  strategies  to  address  hazards 
of  entanglement  strangulation  of  young 
children. 

3.  Infant  Suffocations 

The  staff  wiU  brief  the  Commission  on 
infant  suffocations  associated  with 
plastic  materials  and  on  possible  efforts 
to  increase  consumer  awareness  of  this 
hazard. 

4.  Expandable  Baby  Gates  and  Wooden 

Enclosures 
The  staff  will  brief  the  Commission  on 
CPSC  staff  activities  regarding  possible 
entrapment  hazards  associated  with 
expandable  baby  gates  and  wooden 
encloiures. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts,  Deputy 
Secretary,  Office  of  the  Secretary,  Suite 
342,  5401  Westbard  Avenue,  Bethesda, 
MD  20207;  Telephone  (301)  492-6800. 

(S-731-S2  Pllad  S-14-S2:  IdS  pm] 
MJJNO  COOC  SSSC-ei-ll 


FEDERAL  ELECTION  COMMISSION 
PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  May  20, 1982  at  10:00  a.m. 
place:  1325  K  Street,  NW.,  Washington. 
D.C.  (fifth  floor). 

THE  FOLLOWING  CHANGES  HAVE  BEEN 
MADE  IN  THE  OPEN  MEETING: 

Deletions — 
Letter  from  Senator  Mathias  re  Citizens' 
Research  foundation  and  request  from 
CFR  re  waiver  of  fees 
Revision  to  debt  settlement  procedures 
Addition — 
Proposed  legislative  recommendations  will 
be  continued  from  the  May  13, 1982 
meeting. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Public  Information 
Officer  Telephone:  202-523-4065. 
Maijorie  W.  Emmons, 

Secretary  of  the  Commission. 

(S-732-82  FUed  S-14-8Z.  2:24  pm] 

BttJJNa  CODE  sris-oi-H 


FEDERAL  RESERVE  SYSTEM 

Board  of  Governors 

"FEDERAL  REGISTER"  CITATION  OF 

PREVIOUS  announcement:  47  FR  20438, 

May  12, 1982. 

previously  announced  TIME  AND  DATE 

OF  THE  meeting:  10  a.m.,  Monday,  May 
17, 1982. 

CHANGES  IN  THE  MEETING:  Addition  of 
the  following  closed  item  to  the  meeting: 

Issues  relating  to  bankers'  acceptances  in 
coimection  with  the  Board's  statement  on 
RR.  6016,  Bank  Export  Services  Act 

CONTACT  PERSON  FOR  MORE 

information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-3204. 

Dated:  May  14, 1982. 
James  McAffee, 
Assistant  Secretary  of  the  Board. 

[S-733-82  FUwl  5-14-82: 3:37  pm| 
BILUNO  COOE  niO-01-M 


FEDERAL  RESERVE  SYSTEM 

Board  of  Governors. 

TIME  AND  date:  10  Ajo.,  Tuesday,  May 

25,1982. 

place:  20th  Street  and  Constitution 

Avenue  NW.,  Washington.  D.C.  20551. 

status:  Qosed. 


matters  to  be  consioereoc 

1.  Personnel  actions  (appointmenls, 
promotions,  assignments,  reas8ignmeiiti<  aad 
salary  actions]  involving  individual  Federal 
Reserve  Systems  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

contact  person  for  more 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board:  (202)  452-S204. 

Dated:  May  14, 1982. 
James  McAffee, 

Associate  Secretary  of  the  Board. 

(S-734-S2  Filed  5-14-82:  3:38  pm| 
BHJJNQ  COOE  S210-01-II 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

[NII-82-13I 

"FEDERAL  l«GISTEir  CITATION  OF 
PREVIOUS  ANNOUNCEMEim  47  FR  20066, 

May  la  1982. 

PREVIOUSLY  ANNOUNCCD  TIME  AND  DATI 
OF  meeting:  9  a  jn.,  Thursday,  May  20, 
1982. 

CHANGE  m  MEETWQ:  A  majority  of  the 
Board  has  determined  by  recorded  vote 
that  the  business  of  the  Board  requires 
revising  the  agenda  of  this  meeting  and 
that  no  earlier  announcement  was 
possible.  The  agenda  as  now  revised  is 
set  forth  below: 

MATTERS  TO  BE  CONSIDERED: 

1.  Proposed  Board  Order  Safety  Shidies 
Program. 

2.  Safety  Studies  Proposals. 

3.  Brief  of  Aviation  Accident:  U.S.  Air 
Carrier,  File  No.  1-0015;  Texas  International 
Airlines,  Baton  Rouge,  Louisiana,  March  15, 
1980. 

4.  Opinion  and  Order  Administrator  v. 
Alphin,  Dkt  SE-4224;  disposition  of 
res]>ondent'8  petition  for  reconsideration  and 
rehearing. 

5.  Opinion  and  Order  Administrator  v. 
Blackburn,  DkL  SE-5262;  disposition  of  the 
appeals  of  both  parties. 

6.  Opinion  and  Order  Administrator  v. 
Garber,  Dkt  SE-5252;  disposition  of 
respondent's  appeaL 

7.  Opinion  and  Order  Administrator  ▼. 
Honan.  Dkt.  SE-5192;  disposition  of 
respondent's  appeaL 

CONTACT  PERSON  FOR  MORE 
INFOOMATIOH^ 

Sharon  Flemming.  (202)  382-6525. 
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May  13. 1982. 

IS-729-82  Filed  S-14-42:  lOdO  unj 
BtLUNO  COOC  4«10-<»-«i 


NUCLEAR  REQULATORY  COMMISSION 
date:  Week  of  May  17, 1982. 
place:  Commissioner'  Conference 
Room.  1717  H  St..  NW..  Washington, 
D.C. 

STATUS:  Open  and  closed. 

MATTERS  TO  BE  DISCUSSED:  Wednesday, 
May  19: 

10:00  a.m.: 


Status  Report  on  Capability  of  Reactors  to 
go  to  Cold/Hot  Shutdown  (public 
meeting] 

Thursday.  May  20: 
10:00  a.m.: 
Discussion  of  Court  Decision  on  S-3  Rule 
(closed-exemption  10) 
2K)0P.M.: 
Briefing  on  Generic  Evaluation  of  First- 
Round  Exercises  and  Appraisab  (NTOLs 
and  ORs] —  (public  meeting) 

Friday.  May  21: 
lOKN)  a.m.: 
Discussion  of  Enforcement  Action 
(closed— Exemption  5) 
1:00  p.m.: 


Briefing  on  Design  Basis  Threat  (closed- 
Exemptions  1  &  3) 

AUTOMATIC  TELEPHONE  ANSWERINO 
SERVICE  FOR  SCHEDULE  UPDATE:  (202) 
634-1498.  Those  planning  to  attend  a 
meeting  shouid  reverify  the  status  on  the 
day  of  the  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Walter  Magee  (202)  634- 
1410 

Walter  Magee, 

Office  of  the  Secretary. 

May  12. 1982. 

IS-730-82  PUed  5-14-82:  lOKX)  ija.] 

BIUJNQ  CODE  7SWM1-H 


Tuesday 
May  18,  1982 


Part  II 


Department  of  the 
Interior 

Office  of  Surface  Mining  Reclamation  and 
Enforcement 

Surface  Mining  Control  and  Reclamation 
Act  Qf  1977;  Kentudcy 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

Conditional  Approval  of  ttte 
Permanent  Regulatory  Program 
Sutmilssion  from  ttw  Commonwealtti 
of  Kentucky  Under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Final  rule. 

summary:  On  December  30, 1981,  the 
Commonwealth  of  Kentucky 
resubmitted  to  the  Department  of  the 
Interior  its  proposed  permanent 
regulatory  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  30  U.S.C  1201  etseg. 
This  follows  an  initial  approval  in  part 
and  disapproval  in  part  of  the  proposed 
program  which  was  published  in  the 
Federal  Register  on  October  22, 1980  (45 
FR  69940-69970).  The  purpose  of  the 
resubmission  is  to  demonstrate  the 
State's  intent  and  capability  to 
administer  and  enforce  the  provisions  of 
SMCRA  and  the  permanent  regulatory 
program  regulations,  30  CFR  Chapter 

vn. 

Only  those  portions  of  the 
Commonwealth's  original  submission 
which  were  initially  not  approved  or 
which  were  changes  are  considered  in 
this  decision.  This  rule  grants 
conditional  approval  of  the  Kentucky 
permanent  regulatory  program. 

A  new  Part  917  is  being  added  to  30 
CFR  Chapter  VII  to  implement  this 
decision. 

EFFECTIVE  DATE:  This  conditional 
approval  is  effective  May  18, 1982.  This 
conditional  approval  will  terminate  as 
specified  in  30  CFR  917.11  unless  the 
deficiencies  identified  below  have  been 
corrected  in  accordance  with  the  dates 
specified  in  30  CFR  917.11. 

ADDRESSES:  See  "Supplementary 
Information"  for  addresses  where  copies 
of  the  Kentucky  program  and 
administrative  record  on  the  Kentucky 
program  are  available. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Arthur  Abbs.  Chief.  Division  of 
State  Program  Assistance,  Program 
Operations  and  Inspection.  Office  of 
Surface  Mining  Reclamation  and 
Enforcement  U.S.  Department  of  the 
Interior.  South  Building,  1951 
Constitution  Avenue  NW..  Washington, 
D.C  20240.  Telephone:  (202)  343-5351. 
SUPPUMDITARY  INFORMATION: 

Availability  of  Copies. 


Copies  of  the  Kentucky  program  and 
the  administrative  record  on  the 
Kentucky  program  are  available  for 
public  inspection  and  copying  during 
regular  business  hours  at: 
Administrative  Record  Room,  Office  of 

Surface  Mining,  Room  5315, 1100  L 

Street  NW..  Washington,  D.C  2024a 

Telephone:  (202)  343-7896 
Administrative  Record  Room,  Office  of 

Surface  Mining,  Region  n,  530  South 

Gay  Street  SW.,  Suite  50a  Knoxville, 

TN  37902 
Bureau  of  Surface  Mining,  Reclamation 

and  Enforcement,  Capital  Plaza 

Tower.  Sixth  Floor.  Frankfort  KY 

40601 
Bureau  of  Surface  Mining,  Reclamation 

and  Enforcement  Old  TB  FaciUty. 

Laffoon  Street  Madisonville.  KY 

42431 
Bureau  of  Surface  Mining,  Reclamation 

and  Enforcement  1632  East 

Cumberland  Avenue,  Middlesboro, 

KY  40965 
Bureau  of  Surface  Mining,  Reclamation 

and  Enforcement  Howell  Building, 

Route  2.  Box  500,  Jackson.  KY  41339 
Bureau  of  Surface  Mining,  Reclamation 

and  Enforcement  431  South  Lake 

Drive,  Prestonburg,  KY  41653 
Bureau  of  Surface  Mining,  Reclamation 

and  Enforcement  165  South  Mayo 

Trail,  PUceville,  KY  41051 
Bureau  of  Surface  Mining,  Reclamation 

and  Enforcement  KY  80,  Reclamation 

Building,  London.  KY  40601 
Bureau  of  Surface  Mining,  Reclamation 

and  Enforcement  620  West  Main 

Street  Grayson,  KY  41143 

Background 

The  general  backgrotmd  on  the 
permanent  program,  the  program 
approval  process,  and  the  Kentucky 
program  subqiission  were  discussed  in 
the  Federal  Register,  October  22. 1980 
(45  FR  69940-69942).  Subsequent  to  that 
Federal  Register  notice,  amendments  to 
the  federal  regulations  were  published 
December  12, 1980  (45  FR  82084-83100); 
July  17, 1981  (46  FR  37233);  September 
29, 1981  (46  FR  47720),  October  8, 1981 
(46  FR  50018-50019);  October  28, 1981  (46 
FR  53376)  and  December  7, 1981  (46  FR 
59934-59936).  An  interpretive  rule  was 
published  November  7, 1980  (45  FR 
73945-73946).  Additional  regulations 
were  suspended  pending  further 
rulemaking  August  19. 1981  (46  FR 
42063). 

Also,  in  the  October  22. 1980  Federal 
Register  notice,  the  Secretary 
announced  his  partial  approval  and 
partial  disapproval  of  the  Kentucky 
program.  The  rules  and  legislative 
provisions  in  the  Commonwealth's 
initial  submission  were  approved  with 
the  exceptions  noted  under  the  heading 


"SECRETARY'S  DEQSION".  October 
22. 1980  (45  FR  69964-69970). 

Background  on  the  Kentucky 
Resubmission 

In  accordance  with  the  procedures  set 
forth  in  30  CFR  732.13(f),  the 
Commonwealth  of  Kentucky  priginally 
had  60  days  from  the  date  of  publication 
of  the  Secretary's  partial  approval 
decision  on  October  22. 1980.  to 
resubmit  a  revised  program  for 
consideration.  On  October  31, 1980,  the 
Kentucky  Circuit  Court  for  Martin 
County  enjoined  the  Kentucky 
Department  for  Natural  Resources  and 
Environmental  Protection  (DNREP)  from 
submitting  or  resubmitting  to  the  Office 
of  Surface  Mining  (OSM)  the  Kentucky 
Permanent  State  Program.  On  October 
31, 1981,  acting  upon  a  motion  by 
Kentucky  the  Court  terminated  ihe 
suspension.  The  State  submitted  its 
revised  program  for  consideration  on 
December  30, 1981.  Aimouncement  of 
Kentucky's  resubmission  was  made  in 
newspapers  of  general  circulation 
within  the  Commonwealth  of  Kentucky 
and  published  in  the  Federal  Register  on 
January  7, 1982  (47  FR  820-822).  That 
Federal  Register  notice  also  announced 
a  public  comment  period  extending  to 
February  8, 1982  and  a  public  hearing 
which  was  held  on  January  26, 1982.  in 
Lexington.  Kentucky.  Kentucky 
submitted  modifications  to  the 
resubmission  on  February  22  and  a 
public  comment  period  was  opened  on 
these  modifications  from  February  24 
through  March  10, 1982. 

Public  disclosure  of  comments  by 
federal  agencies  was  made  on  April  12, 
1982  (47  FR  15605-15606).  The 
Administrator  of  the  Environmental 
Protection  Agency  transmitted  her 
written  concurrence  on  the  Kentucky 
program. 

The  Regional  Director  completed  his 
program  review  on  April  1, 1982,  and 
forwarded  the  public  hearing 
transcripts,  written  presentations,  and 
copies  of  all  comments  to  the  Director 
together  with  a  recommendation  that  the 
program  be  conditionally  approved. 

The  Director  recommended  to  the 
Secretary  that  the  Kentucky  program  be 
conditionally  approved. 

The  statement  of  the  basis  and 
purpose  for  the  Secretary's  decision  to 
conditionally  approve  Kentucky's 
program  consists  of  this  notice  and  the 
October  22, 1980  Federal  Register  notice 
aimouncing  the  Secretary's  initial 
decision.  The  Kentucky  program 
consists  of  the  formal  submission  of 
February  29, 198a  (Administrative 
Record  No.  Ky-ei-A).  as  amended  on 
June  12.  igaa  May  14. 198a  July  18. 198a 
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July  22, 1980,  July  28, 1980  and  December 
30. 1981  and  February  22. 1982 
(Administrative  Record  Nos.  Ky-163, 
225,  238,  262,  413  and  438). 

Throughout  the  remainder  of  this 
notice,  "Kentucky  program"  or 
"Kentucky  submission"  is  used  to  mean 
the  documents  cited  above  together  with 
those  parts  of  the  initial  submission 
partially  approved  on  October  22, 1980. 
The  term  "resubmission"  only  refers  to 
those  portions  of  the  Kentucky  program 
resubmitted  on  December  30. 1981 
(Administrative  Record  Ky-413),  as 
modified  on  February  22. 1982.  The  title, 
"Response  to  October  1980  Findings" 
refers  to  that  portion  of  the  program 
resubmission  of  December  30. 1981.  in 
which  DNREP  addressed  the  initial 
Findings  on  the  program  submission. 
References  to  "Explanations  for  Recent 
Revisions"  means  that  portion  of  the 
program  resubmission  of  December  30. 
1981.  in  which  DNREP  addressed 
substantive  changes  to  regulations 
which  do  not  relate  to  a  previous 
Finding  by  the  Secretary.  Citations  to 
KRS  and  KAR  are  the  Kentucky  Revised 
Statutes  and  the  Kentucky 
Administrative  Rules,  respectively. 

The  Secretary's  Findings  below  are 
organized  to  follow  the  order  set  forth  in 
section  503  of  SMCRA  and  30  CFR 
732.15.  respectively.  These  sections 
specify  the  findings  which  the  Secretary 
must  make  before  he  may  approve  a 
regulatory  program.  When  the  Secretary 
announced  his  initial  decision  on  the 
Kentucky  program,  he  included  with  the 
.  analysis  his  findings  on  the  program 
provisions.  The  resolution  of  the 
previous  findings  which  requested 
action  from  the  State  are  addressed 
within  the  new  findings.  Previous 
findings  such  as  1.1  (45  FR  69942)  and 
13.13  (45  FR  69949)  which  were  positive 
in  nature  and  did  not  require  further 
action  are  not  rediscussed  in  this 
decision.  Where  appropriate,  the  reader 
is  referred  to  specific  findings  in  the 
October  22, 1980,  Federal  Register  notice 
for  a  complete  discussion  of  the  issues. 

Secretary's  Findings 

Section  503(a) 

In  accordance  with  section  503(a]  of 
SMCRA  the  Secretary  finds  that 
Kentucky  has  the  capability  to  carry  out 
the  provisions  of  SMCRA.  Findings 
made  in  accordance  with  Section  503(a) 
of  SMCRA  are  set  forth  in  Findings  1 
through  7  below: 

Finding  1    \\ 

The  Secretary  finds  that  Kentucky  has 
laws  which  provide,  except  as  noted  in 
the  findings  below,  for  the  regulation  of 
surface  coal  mining  and  reclamation 


operations  on  non-Indian  and  non- 
federal lands  in  Kentucky  in  accordance 
with  SMCRA-  The  issues  underlying  this 
finding  are  analyzed  as  follows: 

1.1  Previously  (Finding  1.2(e) 
October  22, 1980,  Federal  Regbter.  45  FR 
69944).  the  Secretary  could  find  no 
apparent  Kentucky  counterpart  to 
Section  520(e)  of  SMCRA.  the  savings 
clause.  However,  the  Secretary  is  now 
satisfied  that  Kentucky's  response,  to 
the  original  finding,  in  the  form  of  an 
opinion  by  the  General  Counsel  of 
DNREP.  has  adequately  addressed  the 
problem.  (See  "Response  to  October 
1980  Findings".  Administrative  Record 
KY-413.)  The  addition  of  a  savings 
clause  comparable  to  Section  520(e)  of 
SMCRA  is  uimecessary.  since  State 
conunon  law  and  other  statutory 
remedies  remain  in  effect  unless 
specifically  abrogated,  and  KRS  350.250 
contains  no  such  express  abrogation. 

1.2  KRS  350.062(8]  classifies 
abandoned  mine  land  (AML)  projects  as 
government-financed  projects;  which,  by 
the  Secretary's  previous  interpretation 
(Finding  1.4.  October  22, 1980.  Federal 
Register  45  FR  09944).  would 
categorically  exempt  the  projects  bom 
environmental  performance  standards. 
The  amendments  to  KRS  350.010(1)  and 
350.062(8)  made  by  the  1980  General 
Assembly  and  interpreted  by  the 
General  Counsel,  according  to  the 
Kentucky  response  to  this  finding  (see 
"Response  to  October  1980  Findings". 
Administrative  Record  KY-413),  are  in 
accordance  with  SMCRA  Section  101  et 
aeq.  and  the  federal  regulations.  It  is 
understood  that  the  statutory  provisions 
as  amended  and  interpreted  exempt 
bom  the  performance  standards  only 
the  coal  extracted  as  an  incidental  part 
of  AML  reclamation  projects. 

1.3  As  discussed  in  Finding  1.2  of  the 
October  22. 1980,  Federal  Register  notice 
(45  FR  69943).  tiie  Secretary  is  unable  to 
find  KRS  350.25a  Citizen  Suit,  to  be 
consistent  with  the  requirements  of 
SMCRA  for  the  following  reasons: 

1.3(a)    As  discussed  in  Finding  1.2(a) 
of  the  October  22, 1980,  Federal  Register 
(45  FR  69943),  KRS  350.250  is  not  in 
accordance  with  section  520(a)  of 
SMCRA  because  the  Kentucky  language 
creates  a  right  of  action  only  for  "any 
citizen  of  the  Commonwealth"  whereas 
SMCRA  creates  a  right  of  action  for 
"any  person  having  an  interest  which  is 
or  may  be  adversely  affected." 

In  the  program  resubmission  Kei\|tucky 
submitted  no  new  material  but 
requested  that  the  Secretary  reconsider 
the  legal  opinion  submitted  by  the 
General  Counsel  of  DNREP  prior  to  the 
initial  decision.  This  legal  opinion  and 
the  concerns  with  it  are  summarized  in 
the  October  22, 1980  Federal  Register  (45 


FR  69943)  and  are  not  repeated  here. 
The  Secretary  has  reviewed  the  original 
information  and  finds  no  basis  to 
reverse  the  initial  decision. 

As  stated  in  the  initial  decision,  the 
Secretary  believes  that  the  language. 
"Any  citizen  of  this  Commonwealth        ^ 
having  knowledge  *  *  *  "  is  broader 
than  that  required  by  Section  520  of 
SMCRA  in  that  it  does  not  require,  "an 
interest  which  is  or  may  be  adversely 
affected,"  but  it  is  narrower  in  excluding 
citizens  of  other  states,  foreign 
corporations,  aliens,  and  possibly  eyen 
domestic  corporations.  Therefore,  the 
Secretary  finds  that  the  latter  feature 
renders  KRS  350.250  not  in  accordance 
with  SMCRA. 

1.3(b)    On  October  22. 1980  (45  FR 
69943)  the  Secretary  determined  in 
finding  1.2(c)  that  KRS  350.250(3)  was 
not  in  accordance  with  section  520  of 
SMCRA.  Kentucky's  statute  provides 
that  any  person  who  is  or  may  be 
adversely  affected  by  a  violation  of  the 
regulatory  program  may  bring  a  "civil 
action"  in  State  Circuit  Court  Section 
520  of  SMCRA  creates  two  separate  and 
distinct  causes  of  action,  one  to  compel 
compliance  and  one  for  money  damages, 
maldng  it  possible  to  obtain  an 
injunction  and  monetary  damages  in  a 
single  legal  action.  After  an  analysis  of 
Kentucky  law,  the  Secretary  has 
concluded  that  Kentucky's  statute  does 
not  create  two  separate  causes  of 
action,  but  merely  incorporates  the 
common  law  which  allows  equitable  or 
injunctive  relief  only  in  "extraordinary" 
circiunstances  when  monetary  damages 
are  found  to  be  inadequate. 

The  Kentucky  Rules  of  Civil 
Procedure,  at  Rule  2  (CR2).  state  that, 
"There  shall  be  one  form  of  action  to  be 
known  as  'dvil  action.'  "  On  its  face, 
this  rule  seems  to  support  the  State's 
argument  that  by  using  the  term  "dvil 
action"  in  its  statute,  all  types  of  causes 
of  action  available  at  common  law  and 
their  related  remedies  are  made 
available.  The  case  law  construing  this 
rule,  however,  is  otherwise.  In  Johnson 
V.  Holbrook.  302  SW2d  608,  the  Court 
stated,  "Although  one  form  of  action  is 
provided  by  CR2,  this  merely  signifies 
that  legal  and  equitable  claims  or 
defenses  may  be  merged  in  a  pleading 
*  •  *  (tjhis  Rule  *  *  *  while  permitting 
legal  and  equitable  claims  or  defenses  to 
be  fused  for  purely  procedural  purposes, 
did  not  intend  to  abolish,  and  certainly 
[was]  not  intended  to  abolish,  the  time- 
honored  distinction  between  remedies 
appUcable  to  a  legal  cause  of  action  or 
to  one  sounding  in  equity."  302  SW2d  at 
6ia 

One  of  the  distinctions  between  the 
legal  remedy  of  damages  and  the 


21406  Federal  Register  /  VcA  47.  No.  96  /Tuesday.  May  18.  1962  /  Rales  and  Regulations 


equitable  remedy  of  injunctioo  is  that  as 
injuQctioa  it  con&idered  an 
extraordinary  remedy  which  will  Dot  be 
granted  unless  remedies  at  law  are 
unavailable  or  inadequate.  See  Travis  v. 
Pennyrile  Rule  Electric  Cooperative,  399 
F.2d  728;  Shotz  v.  American  Surety  Co. 
of  New  York,  295  SW2d  809;  and  Collins 
V.  Commonwealth.  324  SW2d  406.  In 
Collins,  324  SW2d  at  pages  40B.  409,  the 
Court  cites  28  Am.  Jur.  233,  quoting. 
"  The  applicable  rule,  reaffirmed  in 
almost  every  case  dealing  with  the 
matter,  is  that  in  the  absence  of  some 
positive  provision  of  the  law  to  the 
contrary,  an  injunction  wiH  not  be 
granted  in  cases  where  there  is  a  choice 
between  the  ordinary  processes  of  law 
and  the  extraordinary  remedy  by 
injunctions,  and  the  remedy  at  law  la 
sufficient  to  furnish  the  injured  party  the 
full  relief  to  which  he  is  entitled  in  the 
circimistances.' "  (Emphasis  added.) 

In  its  present  form,  Kentucky's  statute 
does  not  contain  any  positive  provision 
which  would  change  this  rule  of  law  and 
allow  a  court  to  grant  a  plaintiff  both 
monetary  damages  for  his  present  injury 
and  injunctive  rehef  to  prevent  future 
injury.  Section  520  of  SMCRA  changes 
the  common  law  and  creates  two 
separate  causes  of  action  which  allow  a 
plaintiff  to  obtain  full  rehef  in  one 
proceeding.  A  recent  decision  of  the  U.S. 
Supreme  Court.  Sfiddlesex  County 
Sewerage  Authority  v.  National  Sea 
Clammers  Association,  49  LW.  4783, 
June  25, 1981,  supports  the  proposition 
that  specific  causes  of  action  and 
remedies  must  be  provided  for  by 
express  statutory  language  to  be 
effective. 

For  the  reasons  stated  above,  the 
Secretary  finds  that  S  35a250(3)  is  not  in 
accordance  with  SMCRA. 

Therefore,  approval  of  the  Kentucky 
program  is  conditioned  upon  a  statstoiy 
amendment  of  KRS  350.250(3)  providiag 
that  persons  who  bring  suit  in  state 
circuit  court  due  to  a  violation  at  te 
state  surface  mining  regulatory  pragraa 
may  recover  both  monetary  damages 
and  obtain  injunctive  rehef  in  a  sinfle 
action. 

1.3(c)    Fiiidi]«  1.2(d)  of  the  October 
22, 1980  Fedend  Register  (45  FR  69049) 
determined  d>at  no  Kentucky 
counterpart  to  section  520(c)(a^  SMCRA. 
existed  relative  to  intervention  by  both 
the  Secretary  of  Interior  and  DNREP  as 
a  matler  of  light  in  citizen  suits  and  that, 
as  such,  the  Kentucky  program  was 
deficient  The  Secietary  has.  upon 
further  legal  evaluation  and 
reconsideration,  determined  that  a 
reading  of  section  520(c)(2]  of  SMCRA 
does  not  support  the  proposition  that  a 
State  program  must  provide  for  both 
intervention  by  the  Secretary  of  the 


Interior  and  the  state  regulatory 
authority.  A  State  program  must  allow 
for  the  intervention  of  one  or  the  other, 
but  not  both.  The  Secretarial  decision  in 
Colorado  program  approved  the 
Colorado  statute  which  authorized 
intervention  by  the  state  regulatory 
authority  but  not  by  the  Secretary  of  the 
Interior  (December  15. 1980. 45  FR 
82190). 

However.  Kentucky  has  not  submitted 
any  material  establishing  that  DNREP 
has  the  right  of  intervention.  The  legal 
opinion  furnished  by  the  State  relative 
to  the  original  finding  states  that  the 
State  has  on  objection  to  intervention  as 
a  matter  of  right  being  given  to  DNREP. 
(See  Response  to  October  1980  Findings. 
Finding  1.2(d),  Adniinistrative  Record 
Ky-413.)  The  document  does  not 
address  whether  DNREP  has  such  a 
right  without  a  modification  to  the 
statute.  Therefore,  program  approval  is 
conditioned  upon  the  enactment  erf 
statutory  provisions  in  accordance  with 
SMCRA  section  520(c)  relative  to 
intervention  by  the  regulatory  authority 
or  the  submission  of  a  legal  opinion 
which  demonstrates  that  DNREP  has 
such  right  of  intervention. 

1.4    Section  526(c]  of  SMCRA  seU 
forth  procedural  requirements  »rui 
substantive  criteria  for  the  granting  of 
temporary  reUef  from  any  order  or 
decision  of  the  Secretary,  pending 
judicial  review.  The  substantive  criteria 
are:  (a)  that  the  moving  party 
demonstrate  a  substantial  likeiiliood 
that  he  %vill  prevail  on  the  merits  of  the 
final  determination  of  tlte  pncecding; 
and  (b)  tikat  temporary  relief  will  not 
adversely  affect  tike  pubUc  health  or 
safety  or  cause  significant,  iominent 
environmental  hann. 

KRS  350.032(2).  on  the  other  hand, 
incorporates  by  implication  the  common 
law  standards  {or  injunctive  relief 
applicable  in  most  State  courts:  (a)  the 
moving  party  demonstrates  that  he  will 
suffer  immediate  and  irreparable  injury 
unless  temporary  relief  is  granted;  (b) 
the  varioua  eqnitiea,  in«;tinfei^  harm  to 
the  moving  party,  poesible  detriment  to 
the  public  interest  and  barm  to  the 
opposing  party,  favor  the  granting  of 
temporary  relief  and  (c)  the  moving 
party  has  raised  a  "suhstantial 
question"  as  to  the  merits  of  the  depute. 
See  Maupia  v.  Stanabury,  575  SW2d  096 
(Ky.Ctof  App.ig78]^ 

The  October  22. 1960,  Secretarial 
Finding  (1.3)  coochided  that  KRS 
350.032(2)  is  not  in  accordance  with 
section  526(c)  of  SMCRA  because 
neither  of  the  substantive  federal 
criteria  ie  required  to  be  met  under  state 
law.  The  Secretary  finds  no  reason  to 
reverse  thia  dadsion.  Therefore, 
approval  of  Kentuckj's  State  ProfFam  is 


conditioned  on  the  State's  adoption  of 
an  amendment  to  KRS  350i)32(2)  that 
incorporates  temporary  relief  criteria 
that  are  in  accordance  with  section 
526(c)  of  SMCRA. 

Finding  2 

The  Secretary  finds  that  Kentucky  has 
laws  which  provide  sanctions  for 
violations  of  state  laws,  regulations  or 
conditions  of  permits  which  meet  the 
minimum  requirement  of  SMCRA.  The 
issues  underl3ring  this  finding  are 
analyzed  as  follows: 

2.1  The  Secretary  was  previously 
concerned  (Finding  2.1,  45  FR  69044)  that 
Kentucky's  use  of  the  term  "order  of 
suspension"  in  KRS  350.130(1)  is 
ambiguous  and  might  have  an  adverse 
effect  on  Kentucky's  authority  to  issue 
summary  cessation  orders  under  KRS 
350.130  (1)  and  (4).  Kentucky  states  that 
the  use  of  this  term  is  superfluous  and  is 
the  result  of  language  contained  in  the 
present  statute's  predecessor.  iCentucky 
states  that  DNREP  intends  to  propose 
legislation  ehminating  the  use  of  the 
term  "order  of  suspension."  (See 
"Response  to  October  1980  Findings", 
Administrative  Record  Ky-413.) 

Kentucky  does  not  interpret  KRS 
350.130(1)  to  require  a  liearing  prior  to 
the  issuance  of  a  summary  cessation 
order.  Therefore  the  Secretary  finds  the 
concerns  in  Finding  2.1  of  the  October 
22. 198a  Fedaral  Register  resolved. 

2.2  The  Secretary  fH«viously 
requested  further  information  relative  to 
judicial  practice  in  order  to  determine 
whether  KRS  350.032(2)  is  consistent 
with  Section  52e(b)  of  SMCRA  in  regard 
to  a  trial  db  aovo  (Finding  2.2,  October 
22, 1980.  Federal  Regislui,  45  FR  88044). 

Kentucky's  response  satisfactorily 
allays  all  previons  concerns  (see 
"Response  to  October  1980  PfaKfinga**, 
Adminiatrative  Record  KY-413). 
Kentucky  has  submitted  material 
demonstrating  that  its  highest  court  has 
consistently  held  that  where  there  is  an 
opportonity  to  be  heard  before  the 
administrative  agency  and  the  statute 
does  not  specifically  authorize  de  novo 
review,  then  de  novo  review  is  not 
available.  The  State  cites  Earner  r. 
Turner,  280  SW  2d  185  (KY 1955); 
Department  of  Economic  Security  v. 
Mills,  381  SW  2d  363  (KY  1965);  Trimble 
County  Board  ofSuperviaors  v. 
MulMkin,  438  SW  2d  524  (KY  1968); 
Departmeat  of  Public  Saftey  v.  Thamat. 
467  SW  2d  335  (KY  1971). 

KRS  350.032  expressly  states  that  an 
action  will  be  remanded  to  the 
administrative  forum  if  the  court 
determines  that  additional  evidence 
need  be  taken.  Further,  a  tapj/  of  tke 
record  must  be  filed  with  the  appeal 
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and  no  afguments  may  be  raised  on  an 
appeal  which  were  not  raised  at  the 
hearing  before  the  agency.  Qearly,  then, 
Kentucky  law  not  only  does  not 
specifically  authorize  de  novo  review;  in 
fact  State  law  prohibits  it  The 
Secretary,  therefore,  finds  the  Kentucky 
Program  provision  is  in  accordance  with 
SMCRA  section  526(b). 

2.3  As  discussed  in  Finding  2.4  of  the 
October  22. 1980.  Federal  Register  (45  FR 
69944),  the  Secretary  determined  that 
KRS  350.028(4)  was  ambiguous  and 
arguably  in  conflict  with  SMCRA 
because  it  was  possible  to  interpret  the 
Kentucky  law  so  that  only  a  civil 
penalty  would  be  the  proper  sanction  for 
a  pattern  of  violations.  The  Secretary 
found  that  an  amendment  was  required 
unless  the  State  submitted  a  legal 
opinion  demonstrating  that  this  section 
is  consistent  with  Sections  521(a)(4)  and 
518  of  SMCRA.  A  review  of  this  section 
in  its  fmal  form  as  codified  shows  a 
material  change  in  the  text  which 
renders  this  section  unambiguous.  The 
Secretary,  therefore,  finds  the  previous 
concerns  resolved. 

2.4  As  discussed  in  Finding  2.5  of  the 
October  22. 1980.  Federal  Register  (45  FR 
69944-69945],  KRS  350.990(1]  was  found 
to  be  inconsistent  with  Section  518(h)  of 
the  Act  and  30  CFR  845.15(b)  as  KRS 
350.990(1)  fails  to  provide  for  a 
mandatory  $750  per  day  minimum 
penalty  for  the  failure  to  comply  with 
the  requirements  contained  in  the 
Kentucky  equivalent  of  imminent  danger 
cessation  orders.  KRS  350.990(1] 
provides  for  the  minimnin  $750  per  day 
penalty  for  the  failure  to  abate  a 
violation  set  forth  in  a  notice  of  non- 
compliance (Kentucky's  equivalent  of  a 
notice  of  violation).  However,  section 
518(h]  of  the  Act  provides  that  the  $750 
minimum  daily  penalty  for  failure  to 
abate  a  violation  includes  both  a 
cessation  order  for  imminent  harm  and  a 
notice  of  violation. 

Kentucky  has  revised  its  regulations 
regarding  enforcement  actions.  The 
resulting  system  of  citation  of  violations 
is  different  than  the  Federal  system  but 
is  no  less  stringent  than  the  Federal 
system  and  will  result  in  the  minimum 
daily  fine  being  imposed  whenever  any 
violation  is  not  abated  within  the  proper 
time  period.  (See  "Response  to  October 
1980  Findings",  Administrative  Record 
Ky-413.) 

Under  the  federal  system,  upon 
discovery  of  a  violation,  an  inspector 
issues  either  a  notice  of  violation  or  a 
cessation  order  which  sets  forth  the 
period  of  abatement  and  required 
remedial  action.  If  the  violation  is  not 
corrected  within  the  allowed  period, 
section  518(h]  of  SMCRA  requires  an 
assessment  of  a  fine  of  no  less  thaii  $750 


for  each  day  the  violation  continue. 
Kentucky  will  always  issue  a  notice  of 
non-compliance  and  an  order  for 
remedial  measures  if  a  violation  is 
discovered  (405  KAR  12:020E,  section 
2(1)  and  (2)).  If  a  violation  is  detected 
which  causes  or  could  cause  an 
imminent  harm,  an  order  for  cessation 
and  immediate  compliance  will  also  be 
issued  immediately  by  a  Kentucky 
inspector  (405  KAR  12.-020E,  section 
3(l)(b)  and  (2)(b]).  Required  remedial 
actions  will  be  set  forth  in  both  the 
order  for  cessation  and  immediate 
compliance  and  the  notice  of  non- 
compliance and  order  for  remedial 
measures. 

The  failure  to  abate  an  order  for 
cessation  and  immediate  compliance 
will  also  constitute  a  failure  to  abate  a 
notice  of  non-compliance.  The 
mandatory  daily  penalty  provisions  of 
KRS  350.990(1)  are  thus  triggered 
providing  that  the  failure  to  abate  either 
a  notice  of  non-compliance  or  an  order 
for  cessation  and  immediate  compliance 
requires  assessment  of  the  $750  per  day 
penalty.  Thus,  Kentucky's  regulatory 
program  provides  for  a  minimum  d^y 
penalty  for  the  failure  to  abate  any 
violation  issued. 

KRS  350.990(1)  also  provides  for  the 
issuance  of  a  maximum  penalty  of  $5,000 
per  day  for  an  order  of  cessation  and 
immediateM:ompliance  issued  when  an 
imminent  harm  is  detected  (KRS 
350.130(4)).  405  KAR  7:090E,  section  10(1) 
makes  it  clear  that  this  penalty  is  to  be 
assessed  in  addition  to  the  mandatory 
daily  penalty  assessed  for  failing  to 
abate  a  violation  cited  in  an  order  of 
cessation  and  a  notice  of  non- 
compliance. 

The  Secretary  expressed  concern  in 
Finding  2.5  that  an  order  requiring  the 
cessation  of  relevant  operations  in  an 
imminent  harm  situation  would  not  be 
issued  promptly  upon  discovery  of  the 
imminent  harm.  Kentucky  now 
describes  such  orders  as  "orders  for 
cessation  and  immediate  compliance" 
rather  than  "orders  to  abate  and 
alleviate."  405  KAR  12K)20E,  section 
3(b),  as  revised,  provides  that  the 
authorized  representative  shall 
immediately  issue  an  order  for  cessation 
and  immediate  compliance  upon  finding 
an  imminent  harm  situation.  Therefore, 
Kentucky  has  resolved  the  issues  raised 
by  the  Secretary  in  the  October  22. 1980 
Finding  by  revising  its  regulations 
concerning  issuance  of  citations. 

2.5    As  discussed  in  Finding  2.6  of  the 
October  22. 1980,  Federal  Register  (45  FR 
69945),  the  Secretary  was  concerned 
that  the  language  of  KRS  350.465(3)(h} 
would  unacceptably  permit  the 
regulatory  authority  to  substitute 
penalties  other  than  thpse  provided  for 


by  KRS  35a990.  The  Secretary  was 
especially  concerned  that  KRS 
350.485(3)(h)  not  be  interpreted  so  as  to 
eliminate,  or  provide  exceptions  to,  the 
mandatory  daily  penalty  for  failing  to 
abate  a  violation  cited  in  a  notice  6f 
non-compliance  or  in  cm  imminent  harm 
cessation  order. 

Kentucky  regulations  provide  that 
mandatory  daUy  penalties  shall  be 
imposed  for  the  failure  to  abate  a 
violation  died  in  a  notice  of  non- 
compliance or  order  of  cessation  (405 
KAR  7.-090E,  Section  10).  Kentucky 
views  this  regulation  as  limiting  the 
regulatory  authority's  discretion.  (See 
"Response  to  October  1980  Findings", 
Administrative  Record  Ky-413.]  In 
addition.  KRS  350.465(4)  provides  that, 
"the  Department  shall  not  promulgate 
regulations  which  are  inconsistent  with 
(the  Act)."  Kentucky  interprets  this 
statute  as  prohibiting  the  exercise  of 
Departmental  discretion  so  that  the 
mandatory  daily  penalties  required  by 
section  518(h)  cannot  be  avoided. 

The  Secretary  accepts  Kentucky's 
assurances  that  KRS  350.465(3)(h]  wiU 
be  interpreted  to  require  the  mandatory 
imposition  of  penalties  in  accordance 
with  the  requirements  of  section  518(h) 
of  SMCRA.  and  finds  KRS  35a465  in 
accordance  with  the  Federal 
requirements. 

Finding  3 

The  Secretary  finds  that  the  State 
regulatory  authority  will  have  sufficient 
administrative  and  technical  personnel, 
and  sufficient  funding  to  enable  the 
State  to  regulate  siuface  coal  mining  - 
and  reclamation  operations  in 
accordance  with  the  requirements  of 
SMCRA.  Refer  to  Finding  30  for  further 
discussion. 

Finding  4 

The  Secretary  fiinds  that  the  State  has 
laws  which  provide  for  effective 
implementation,  maintenance  and 
enforcement  of  a  permit  system  meeting 
the  requirements  of  SMCRA.  Discussion 
of  significant  issues  raised  during  the 
review  of  Kentucky  statutes  in  relatjon 
to  permitting  follows: 

4.1    As  discussed  in  Finding  4.2  of  the 
October  22, 198a  Federal  Register  (45  FR 
69945),  the  Secretary  was  concerned 
that  the  language  "where  advisable"  in 
KRS  350.440(1)  would  allow  spoil 
disposal  by  end-dumping  in  situations 
prohibited  under  SMCRA.  Kentucky  has 
responded  by  pointing  out  that  its 
regulations  which  implement  KRS 
350.440(1)  are  fully  consistent  with 
federal  regulations  and  that  the 
statutory  language  is  necessary  so  that 
alternative  spoil  disposal  methods,  such 


zu 
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as  durable  rack  fiUst  Bay  ba  ptovkkd 
for  by  reguiattea.  (Saa  "Bininair  ta 
Och^ier  1980  nadii«»".  AdnUstrative 
Record  ICY-CU.)  The  Stccc^aiy't 
previous  oaiiMfn  ie»  tharefcw.  reeohred. 

4.2    This  fin/<ii^  pertaiaa  ta  penoil 
denial  provisions  in  KRS  350085(5). 
which  is  the  counterpart  to  SsctioB 
522(e)(1)  of  SMCRA  (Con^essionally 
designated  areas).  As  discassed  in 
Finding  4.4  of  the  October  22. 1980. 
Federal  Kagistet  (45  FR  08946).  the 
Kentucky  proviaion  contains  the 
qualifying  term  "privately  owned 
lands."  libe  previous  finHing  expressed 
concern  that  this  term  oiay  not  include 
state  and  mumcipally-owned  lands. 

Kentucky  responds  that  municipal  and 
state  owned  lands  are  in/^tnAw4  in  the 
term  "privately  owned  lands",  citing  the 
rationale  in  National  Leagae  of  Cities  v. 
Usery,  95  S.Ct.  2465  (1978)  and  United 
States  V.  California,  237  U.S.  175  (1936). 
Kentucky  maintains  that  a  town  or  state 
holding  lands  within  one  of  the 
described  areas  and  pennftting  it  to  be 
surface  mined  would  not  be  acting  in  a 
governmental  capacity  but  radier  in  a 
proprietary  one.  Given  this  fact  that  the 
municipahty  or  State  woold  be  engaged 
in  interstate  commerce  and  not 
protected  by  the  Tenth  Amendment  and 
would  be  subject  to  the  prohibitions  in 
SMCRA.  In  view  of  the  Kentncky 
statute's  intent  to  be  compatible  with 
SMCRA,  Kentucky  believes  that  it  is 
reasonable  to  interpret  the  phrase 
"privately  owned  lands"  as  including 
state  and  mmncipally  owned  land.  (See 
"Response  to  October  1980  FfaKhngs", 
AdministratiTe  Record  ICY-413.) 

The  Secretary  condodes  diat  die 
Kentucky  statutory  proviaion  is 
acceptable  Kentndcy's  rationale  Is  that 
even  if  the  state  or  namicipalily 
conducted  stirface  mining  or  allowed 
surface  mining  to  be  conducted  on  its 
lands  within  these  areas  they  would  not 
be  acting  in  a  governmental  capacity 
and  that  soch  mining  would,  tbierefore, 
be  prohibited  in  the  Kentacky  statute. 
Furthermore,  even  if  the  state  sfaoold 
authorize  siirface  mining  operations  on 
state  or  municipal  lands  in  one  of  the 
designated  areas,  the  fednal  provisiou 
could  and  would  make  such  operations 
illegal.  Given  the  intent  at  die  Kentucky 
statute  to  protect  the  designated  areas 
and.  under  federal  law.  the  illegal  nature 
of  any  operations  within  these  areas,  no 
sound  basis  exists  upoo  which  to 
conclude  that  the  Kentucky  statute 
would  jeopardiie  the  protected  areas. 
The  language  of  the  Kottucky  statute  is, 
therefore,  in  accordance  with  the 
language  of  the  federal  statute  in  this 
respect, 

O    As  discussed  fai  FindiDg  4.5  of  the 
October  22.  igea  Fadanl  Rs^stat  (45  FR 


69946).  the  Secretary  was  concamad 
that  KRS  350080(15)  would  aDow 
surface  areas  overlying  uadaiiround 
mines  to  be  categoriraUy  exempted  from 
all  banding  reqa^emeata.  KRS 
305.060(18]  (formatiy  3501)80(15)]  is 
acceptable  as  interpreted  by  the  General 
Counsel  in  the  Oqiartment's  responae  to 
Finding  45.  It  is  the  D^tartBant's  legal 
opinion  that  Sectkn  950060(14  "does 
not  categorically  cxenqpt  all  aarCaoe 
areas  overlying  endeii^oand  nines  fraa 
bonding  reqakements.  but  rather  it 
prohibits  the  per  se  inclusion  of  all  areas 
overlying  underground  oiines  into  the 
bonding  requirements  without  any 
showing  of  either  surface  disturbance  or 
surface  impact  from  the  underground 
workings."  (See  "Response  to  October 
1980  Findings"  Administrative  Record 
Ky-413.)  Kentucky's  regulations  provide 
for  bonding  of  areas  to  be  affect^  by 
surface  operations  and  facilities,  at  405 
KAR  lOiXloe  section  2.  It  is  not 
necessary  that  subodence  control 
measures  be  bonded.  (See  the 
suspension  of  30  CFR  801.ie(a). 
published  December  7, 1981  at  46  FR 
59934.)  Kentucky  has  adequately 
demonstrated  that  KRS  350060(16)  will 
permit  bonding  to  the  extent  required  by 
section  509  of  SMCRA  and  the  federal 
regulations. 

4.4    As  discussed  in  Finding  4.8  of  the 
October  22, 1980  Fadar^  Rasiater  (45  FR 
69946),  the  Secretary  was  previously 
concerned  that  the  d^iitiaii  of 
"overburden"  in  KRS  350010  does  not 
contain  the  language  "exdnding  ti^tsoil" 
as  does  30  CFR  701.5.  This  finding  has 
been  resolved  by  s  policy  statement 
from  DNREP.  Koitucky  has  stated  that 
"as  a  matter  of  policy,  it  is  the 
Department's  intention  to  use  the 
deHnition  of  'overburden'  contained  in 
405  iCAR  7:020  (See  "Response  to 
October  1980  Findings".  Administrative 
Record  Ky-413.)  The  deGnition  found  in 
405  KAR  7it20  mntainf  the  required 
phrase  "excluding  topsoil". 

Finding  5 

The  Secretary  finds  that  the  State  has 
adequate  processes  for  the  designation 
of  lands  unsuitable  for  surface  coal 
mining.  Significant  issues  discovered 
during  the  review  of  Kentucky 
rej^ulations  corre^Moding  to  Federal 
regulations  implementing  section  522  of 
SMCRA  are  discussed  under  Finding  21. 
below. 

Finding  8 

The  Secretary  finds  diat  the  State  has 
an  adet)uate  process  for  coordinating 
the  review  and  issuance  of  permits  for 
surface  coal  mining  and  redamatioa 
operations  with  all  of  the  Federal  «iwi 
State  peonit  proceases  applicable  to  the 


pn^Kiaed  (4)eration8.  Rtg^ifirnnt  issues 
discovered  during  the  revtew  of 
Kentacky  regulations  conesponding  to 
the  Federal  regulations  on  permitting  are 
discussed  under  Finding  14  below. 

Finding? 

The  Secretary  finds  that  the  State  has 
rules  and  regulations  which,  except  foe 
minor  deficiencies  discussed  hi  the 
Fhtdinga.  are  no  lees  efiecthre  than  30 
CFR  Qm^a  VU.  ?agniiW^nt  iasnes 
discovered  dnring  thie  review  of  the 
State  regulations,  adiicb  were  enacted 
under  the  emergency  powers  of  the 
Governor,  are  explained  under  Findings 
12  tfarongh  29,  below. 

Section  589(b)  of  SMCRA  Findings 

As  required  by  section  509(b)(lK3)  (tf 
SMCRA,  and  30  CFR  732.11-732^3.  die 
Secretary  has,  through  OSM.  fulfilled  die 
requirements  set  fordi  in  Fimfings  8 
through  10  below: 

FindiMtg  8 

The  Secretary  has  solicited  and 
publicly  disclosed  the  views  of  the 
Administrator  of  the  Environmental 
Protection  Agency,  the  Secretary  of 
Agriculture  and  the  heads  of  other 
Federal  agencies  concerned  with  or 
having  special  expertise  pertinent  to  the 
proposed  Kentucky  prograoL 

Finding  9 

The  Secretary  has  obtained  die 
written  conciurence  of  the 
Administrator  of  the  Environmental 
Protection  Agency  with  respect  to  those 
aspects  of  the  Kentucky  program  which 
relate  to  air  or  water  quality  standards 
promtdgated  under  the  audiority  of  the 
Clean  Water  Act,  as  amended  (33  U.S.C 
1151-1175),  and  the  Clean  Air  Act  as 
amended  (42  U.S.C.  7401  etseq.]. 

FiathBglO 

The  Secretary  has  held  public  review 
meetings  in  Madisonville,  Kentucky,  on 
April  16, 1980.  and  Pikeville,  Kentucky, 
on  ^ril  17, 1980,  to  discuss  the 
completeness  of  the  Kentucky 
submission:  held  public  hearings  on  the 
submission  at  MadisonviHe,  Kentucky 
on  July  22, 1960.  and  at  Hazard, 
Kentucky  on  July  23. 1980,  and  held  a 
public  hearing  on  the  resubmission  at 
Lexington,  Kentucky  on  January  28. 
1982. 

FintMng  11 

In  accordance  with  secUon  503(b)(4) 
of  SMCRA.  the  Secretary  finds  that 
Kentucky  has,  except  for  minor 
deficiencies  discussed  in  this  decision, 
the  legal  authority  and  sufficient 
ipiahfied  personnel  to  enforce  tha 
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envmminental  protection  ttaodanls  in 
accordance  with  SMCRA. 

30  CFR  732.15  Findings 

In  accordance  with  30  CFR  732.15,  the 
Secretary  makes  Findings  12  through  30 
below  on  the  basis  of  information  in  the 
Kentucky  program  submission, 
resubmission,  public  ccxnments  and 
testimony,  written  presentation  at  public 
hearings  and  other  relevant  information 
within  the  administrative  record. 

Finding  12 

In  accordance  with  30  CFR  732.15(a), 
the  Secretary  finds  that  the  program 
provides  for  the  State  to  carry  out  the 
provisions  and  meet  the  purposes  of 
SMCRA.  The  State  legislative  authority 
is  discussed  in  Findings  1,  2  and  4.  State 
regulations  and  narrative  descriptions 
are  discussed  in  Findings  12  through  30. 
Issues  which  are  general  in  nature  and 
do  not  apply  to  individual  program 
sections  only  are  analyzed  as  foUows: 

12.1  In  response  to  findings  made  in 
the  October  22, 1980,  Federal  Registar, 
the  State  has  changed  several  State 
regulations  to  be  substantially  identical 
to  their  Federal  counterparts.  For  this 
reason  the  Secretary  finds  that  the 
problems  raised  by  the  following 
findings  from  the  October  22, 1980. 
Federal  Sagistw  are  no  longer  issues: 
12.2(c).  Ii2(d).  12.2(e).  lZ2(f).  12^) 
and  12.2(h). 

12.2  hi  the  initial  dedsicm  (Fmding 
12.1.  October  22. 1980.  Fedoal  Registar. 
45  FR  69946),  the  Secretary  was 
concerned  that  405  KAR  7:03QE.  section 
2  was  inconsist^it  with  30  CFR  70ail(b) 
because  the  State's  use  of  the  wends 
"disturbed  by"  rather  than  "affected  by" 
might  exempt  areas  above  undergrouml 
mines  in  determining  the  total  area  of 
the  mine  for  the  purposes  of  the  two- 
acre  exempticm.  Kentucky  has  deleted 
section  2  and  has  revised  405  KAR 
7:030E  section  1(1)  to  exempt  operations 
of  two  acres  or  lesa  "to  which  Pub.  L 
95-«7  does  not  apply."  This  will  aUow 
Kentucky  to  react  immediately  to  any 
future  OSkA  rule  or  policy  changes 
which  interpret  ^4CRA  with  regard  to 
what  portions  of  an  undeigraund  mine 
must  be  included  in  the  2  acre  mine  size 
determination.  The  revised  regulation  is 
no  less  effective  than  Federal 
requirements. 

12.3  In  Finding  VL2J^)  of  the  October 
22, 1980,  Federal  Register  (45  FR  69948). 
the  Secretary  pointed  out  that  the 
Kentucky  definition  of  "probable 
hydrologic  consequences"  does  not 
include  aquatic  habitat  as  a 
considwation.  In  the  "Response  to 
October  1860  Flndk«s"  (Administrative 
Record  KY-413}.  Kentucky  correctly 
states  that  die  Federal  deflnltico  of 


"probable  bs^drologic  consequences"  is 
found  in  the  regulations  dealing  with  the 
small  operator  assistance  program 
(SOAP)  and  is  applicable  only  to  that 
part  Kentucky  further  states  that  its 
definition  is  applicable  to  all  operators, 
and  the  elimination  of  aquatic  habitat 
makes  die  definition  more  compatible 
with  the  Federal  definitions  of 
hydrologic  regime,  hydrologic  balance 
and  probable  cumulative  impacts.  (The 
Federal  District  Court  in  In  re: 
Permanent  Surface  Mining  Regulation 
LUgaUon.  No.  79-1144,  U.S.D.C.D.C.. 
held  that  section  507  of  SMCRA  does 
not  authorize  requesting  a  fish  and 
wildlife  plan  of  which  aquatic  habitat  is 
a  part.)  The  Secretary  finds  the 
Kentucky  rationale  persuasive  and  finds 
the  State's  definition  of  "probable 
hydrologic  consequences"  no  less 
effective  than  the  Federal  regulations. 

12.4    The  Secretary  notes  that 
Kentucky  has  deleted  references  to 
physical  characteristics  from  its 
definitions  of  "toxic-forming  materials" 
(405  KAR  7:020E,  section  1(123))  and 
"toxic  mine  drainage"  (405  KAR  7«20E, 
section  1(124)).  Although  the  Federal 
definitions  at  30  CFR  701.5  do  contain 
references  to  physical  conditions,  the 
Secretary  agrees  with  Kentudcy's 
rationale  provided  for  the  deletion 
expressed  in  the  "Explanation  for 
Recent  Revisions"  (Administrative 
Record  KY-413).  Kentudcy  has  pointed 
out  that  die  costomaiy  use  of  the  tenn 
"toxic"  refers  to  cben^cal  and  not 
ph]rsical  diaracteristics.  Further  harmful 
phjrsical  characteristics  such  as 
combustibility  or  excessive  sediments 
are  regulated  imder  the  performance 
standards  referring  spedfically  to 
combustiUe  matCTials  (405  KAR  16.-ig0B 
section  3)  or  the  amount  of  solids  to  be 
discharged  into  streams  (405  KAR 
16:a7QE  section  1.)  Therefore,  the 
Secretary  finds  the  State  definitions  no 
less  effective  than  the  Federal 
definitions. 

Finding  13 

In  accordance  with  30  CFR 
732.15(b)(1).  die  Secretary  finds  Uiat  die 
Kentucky  jmigram  submission 
demonstrates,  except  as  noted  below, 
that  the  Kentucky  DNREP  can 
implement,  administa  and  enforce  all 
applicable  requirements  of  Subchapter 
K  of  30  CFR  Chapter  VU  under  existing 
authority  in  Kentucky  laws,  regulations 
and  descriptive  el^nents  of  the  program 
submission.  Kentucky  Inooiporatad 
provisions  dt  30  CFR  Chapter  VII, 
Subchapter  K  in  406  KAR  Chapters  16 
and  18.  Kentucky's  desciqition  df  its 
system  to  administer  and  enforce  the 
performance  standards,  found  in  the 
narrative  entiitled.  "State  sectkm 


731.14(gK4-7)  and  (15)"  is  accepUble. 
Issues  related  to  the  State  legi^tive 
authority  are  discussed  under  Findings 
1,  2  and  4  above.  Significant  issues 
discovoed  during  the  review  of 
Kentucky  regulations  corre^ionding  to 
Subchapter  K  of  30  CFR  Chapter  VII  are 
as  follows: 

13.1  In  reqxmse  to  finHing*  made  in 
die  October  22. 198a  Federal  Register. 
the  State  has  changed  several  State 
regulations  to  be  substantially  identical 
to  their  Federal  counterparts.  For  this 
reason  the  Secretary  finds  that  the 
problems  raised  by  the  following 
findings  bom  the  October  22, 1980, 
Federal  Bagisler  are  no  longer  issues: 
13.1. 13i  13.3, 13.4. 13.5, 13.7, 13.9, 13.10. 
13.11. 13.12. 13.14. 13.16. 13.18. 13.20. 
13.25. 13.29. 13.32. 13J7. 13.38. 13J0. 
13.41. 13.42, 13.43  and  13.51. 

13.2  As  discussed  in  Finding  13.6  of 
die  October  22. 198a  Federal  Rflfister 
(45  FR  60948),  405  KAR  16:liae.  section 
1(2)  and  ISillOE,  section  1(2)  were 
previously  disapproved  because  they 
were  not  consistent  with  30  CFR  816.52 
and  817.52  as  the  State  regulations  did 
not  require  mineralogical  and  rhgmW'nl 
analjrsis  of  aquifer,  overburden  and 
spoil  as  a  part  of  mcMiitoring.  Kentucky 
has  not  revised  the  regulations  in 
question  bat  has  stated  that  the 
requirement  for  anlysis  of  aquifer, 
overburden,  and  spoil  has  been  treated 
as  geologic  data  required  with  the 
permit  appUcation  under  405  KAR 
6K)3QE  and  8MQE  radier  than  as  a 
monitoring  requirement  (see  "Re^ionse 
to  October  1980  Findings", 
Administrative  Record  KY-413).  The 
Secretary  believes  Kentucky  is 
technically  correct  and.  therefOTe,  finds 
405  KAR  ie.-110E.  section  1(2)  and 
IftllOE.  sectioQ  1(2)  no  less  effective 
than  the  Federal  regulations. 

13.3  Fmding  13.8  of  the  October  22. 
198a  Federal  Ragjster  (45  FR  68948). 
identified  406  KAR  VUOBO,  secticn  11 
and  18:08a  section  9  less  stringent  than 
30  CFR  816.57(a)  because  die  State 
regulation  a^qieared  to  allow  for  stream 
relocation  without  applying  all  relevant 
standards.  Upon  reviewing  the 
questioned  Kentucky  regulations,  the 
Secretary  finds  that  they  are 
substantially  identical  to  the 
corresponding  Federal  regulations.  The 
Secretary  surmises  that  the  original 
concen  was  caused  by  a  difference  in 
the  structure  between  the  State  and 
Federal  regulations.  HoYvever.  the 
Secretary  finds  Uiat  all  Federal  criteria 
for  stream  relocation  are  found  within 
405  KAR  16:060B  section  11  and  ISKKIS 
section  9  and  that  these  secHoDS  are  no 
less  effective  than  the  Federal 
requirements. 
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13.4  As  discussed  in  Finding  13.15  of 
the  October  22. 1980.  Federal  Register 
(45  FR  69949),  405  KAR  16:120E,  section 
4(9)  and  18:120E.  section  3(9)  were 
identified  as  less  stringent  than  30  CFR 
816.65(i]  because  the  State  regulations 
allowed  for  measuring  the  vector  6um  of 
the  three  peak  particle  velocities  in 
three  mutually  perpendicular  directions 
in  lieu  of  the  largest  of  the  three 
velocities.  Kentucky  has  not  revised  the 
regulation  In  question,  but  has  stated 
that,  mathematically,  the  magnitude  of 
the  vector  sum  of  three  mutually 
perpendicular  vectors  is  always  greater 
than  the  magnitude  of  any  one  of  those 
vectors.  If  the  permittee  diooses  to  use 
vector  sum  monitors,  then  the  maximum 
peak  particle  velocity  recorded  will  be 
conservative  (see  "Response  to  October 
1960  Findings",  Administrative  Record 
KY-413).  The  Secretary  believes 
Kentucky  is  technically  correct  and, 
therefore,  finds  405  KAR  16:12a  section 
4(9]  and  18:120E,  section  3(9)  no  less 
effective  than  Federal  regulations. 

13.5  In  Finding  13.19  of  the  October 
22. 1980,  Federal  Register  (45  FR  69950). 
the  Secretary  found  405  KAR  16:130E, 
Section  1(11)  and  18:130E.  section  1(11) 
less  stringent  than  30  CFR  816.71(k)  and 
817.71(k)(3).  respectively,  because  the 
Kentucky  regulations  allowed  coal 
processing  wastes  to  be  disposed  of  in 
head-of-hollow  or  valley  fills.  However, 
upon  reviewing  the  regulations  in 
question,  the  Secretary  finds  the 
Kentucky  regulations  no  less  effective 
than  federal  regulations.  405  KAR 
16:130E,  section  1(11)  and  18:130E, 
section  1(11)  are  approved  as  submitted, 
as  the  previous  finding  was  in  error 
because  the  federal  regulations  do  not 
prohibit  disposal  of  coal  processing 
waste  in  head-of-hollow  or  valley  fills. 

13.6  As  discussed  in  Finding  13.21  of 
the  October  22, 1980.  Federal  Renter 
(45  FR  60950],  the  Secretary  previously 
found  405  KAR  ie:130E  and  18:130E 
section  1(7]  less  stringent  than  30  CFR 
816.71(g]  and  817.71(gj  because  the 
Kentucky  regulations  prohibited 
''significant"  depressions  or 
impoundments  on  a  fill  whereas  the 
federal  regulations  prohibit  any 
depressions  or  impoundments.  Kentucky 
has  revised  its  regulations  to  provide, 
"that  no  impoundments  shall  be  allowed 
on  the  completed  fill  and  no  depressions 
shall  be  allowed  on  the  completed  fill 
unless  they  are  determined  by  the 
Department  to  have  no  potential 
adverse  effect  on  the  stability  of  the  fill 
and  to  have  no  potential  for  interference 
with  the  approved  post-mining  land 
use."  Kentucky  has  stated  that  it  is  the 
State's  intent  to  allow  minute 
depressions  caused  by  natural  settling 


(see  "Response  to  October  1980 
Findings".  Administrative  Record  Ky- 
413).  li^e  Secretary  believes  the  revised 
language  of  405  KAR  ie:130E  and 
18:130E.  section  1(7)  is  no  less  effective 
than  the  federal  requirements. 

13.7  In  Finding  13.22  of  the  October 
22, 1980,  Federal  Register  (45  FR  69951), 
the  Secretary  found  405  KAR  16:130E 
and  18:13(ffil.  section  2(2)(c)  less  stringent 
than  30  CFR  81&72(b)(3)  and  817.72(b)(3) 
because  the  State  regulations  allowed 
for  smellier  drainage  systems  on  fills 
than  are  allowed  by  federal  regulations. 
Kentucky  has  pointed  out  that  its 
regulations  do  have  the  same  minimum 
size  requirements  except  where  the 
applicant  demonstrates,  through  a 
detailed  engineering  analysis,  that  a 
smaller  drain  would  be  adequate  (see 
"Response  to  October  1980  Findings". 
Administrative  Record  Ky-413).  The 
Secretary  believes  there  are  situations 
where  a  smaller  drain  size  would  be 
adequate  and  agrees  that  the  State 
regulatory  authority  should  have  the 
discretion  to  approve  variations  where 
no  environmental  harm  would  result 
Therefore,  the  Secretary  finds  the  state 
provisions  no  less  effective  than  the 
federal  regulations. 

13.8  As  discussed  in  Finding  13.23  of 
the  October  22. 198a  Federal  Regbter 
(45  FR  60950).  405  KAR  16:130E  section 
2(3)  and  18:13a  section  2(3)  were  found 
inconsistent  with  30  CFR  8ie.72(c)  and 
817.72(c)  because  the  State  allowed  for 
greater  than  4  foot  lifts  of  excess  spoil  in 
valley  fills.  The  Kentucky  regulations 
also  allow  for  alternate  methods  of 
controlled  placement  However,  the 
Kentucky  regulations  allow  lifts  greater 
than  4  feet  only  where  an  engineering 
analysis  shows  that  it  is  appropriate. 
Further,  the  State's  regulations  expressly 
prohibit  end  dumping  over  the  outslope 
of  the  fill  and  Kentucky  has  assured 
OSM  that  no  "alternate  methods  of  spoil 
placement"  would  be  allowed  that  have 
not  been  sanctioned  by  OSM  (see 
"Response  to  October  1980  Findings". 
Administrative  Record  Ky-413). 

The  Secretary  acknowledges  that 
there  are  circumstances  where  an 
engineering  analysis  would  show  that 
lifts  of  greater  than  4  feet  would  provide 
sufficient  compaction  for  a  safe  fill. 
Since  the  State  has  agreed  to  limit 
alternate  methods  of  placement  to  those 
approved  by  OSM.  the  Secretary  finds 
that  the  state  regulations  are  no  less 
effective  than  the  federal  requirements. 

13.9  As  discussed  in  Finding  13.24  of 
the  October  22, 1980,  Federal  Register 
(45  FR  69950),  the  Secretary  found  405 
KAR  16:130  and  18:13a  section  4(4)(c) 
less  stringent  than  30  CFR  816.74(c)(3) 
and  817.74(c)(3)  because  the  state 


regulations  failed  to  require  that  the 
internal  drainage  system  for  durable 
rock  fills  be  protected  by  a  properly 
designed  filter  system  in  all  cases.  In  the 
October  22, 1980,  finding,  the  Secretary 
recognized  that  while  Kentucky's 
argiunent  that  some  rock  drains  would 
remain  free  draining  without  a  filter 
system  was  valid,  the  federal 
regulations  made  no  exception  to  the 
filter  requirement  Kentucky  argues  that 
its  regulations  are  consistent  with  the 
federal  requirements  in  that  "there  will 
always  be  a  drainage  system  and  filter 
as  required  by  30  CFR  8ie.74(c),  either 
as  a  consequence  of  the  nature  of  the 
material  and  method  of  construction,  or 
by  separate  construction  as  required  by 
the  Department  based  upon  a  case-by- 
case  review  of  the  fiU  design  during  the 
permit  review  process"  (See  "Response 
to  October  1980  Findings", 
Administrative  Record  KY-413.) 

The  Secretary  believes  the  state  is 
technically  correct  and  finds  405  KAR 
16:130  and  ia-130,  section  4(4](c)  no  less 
effective  than  the  federal  requirements. 

13.10  As  discussed  in  Finding  13.26 
of  the  October  22  Federal  Register  (45 
FR  69951),  the  Secretary  previously 
found  405  KAR  16:190E  section  2(1) 
inconsistent  with  30  CFR  816.102(a) 
because  the  state  regulation  failed  to 
require  that  final  grade  not  exceed  the 
approximate  premining  slope  and 
because  highwall  elimination  was 
limited  to  only  newly  created  highwalls. 

Kentucky  has  changed  language  in  its 
regulation  regarding  ^e  elinination  of 
highwalls  to  include  any  highwall  that  is 
"adversely  physically  impacted"  in 
accordance  with  a  decision  by  the 
Interior  Board  of  Appeals,  Cedar  Coal 
Company,  IBSMA  79-6.  The  Secretary 
finds  the  change  no  less  effective  than 
the  federal  regulations  as  the  latter  are 
presently  Interpreted. 

With  regard  to  the  issue  of  final 
graded  slopes  not  exceeding  premining 
slopes,  Kentucky  argues  that  the  concept 
of  approximate  original  contour  allows 
for  some  flexibility  so  as  to  deviate  from 
the  premining  slope  in  either  direction. 
The  Kentucky  term  of  "approximate  the 
general  nature  of  the  premining 
topography"  is,  according  to  the  State, 
consistent  with  the  intent  of  SMCRA 
(see  "Response  to  October  1980 
Findings",  Administrative  Record  KY- 
413).  "The  Secretary  is  persuaded  by 
Kentucky's  argument  and.  therefore, 
finds  405  KAR  16:190E  section  2(1)  no 
less  effective  than  30  CFR  8ie.l02(a). 

13.11  As  discussed  in  Finding  13.27 
of  the  October  22. 1980,  Federal  Register 
(45  FR  09950).  405  KAR  16:200E  Section 
1  was  disapproved  because  it  allowed 
for  a  seeding  exemption  which  the 
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Secretary  believed  needed  further 
explanatioiL  405  KAR  ie:20QE,  section  1 
has  been  revised  by  deleting  section 
l(2)(a)  and  adding  a  new  paragraph  (c) 
as  follows:  "(c)  Subject  to  the  approval 
of  the  Department,  small  incidental 
areas  related  to  the  fulfillment  of  the 
post-mining  land  use  may  be  exempted 
from  the  revegetation  standards  where 
no  adverse  environmental  impact  will 
occur  if  the  exemption  is  granted."  The 
State  offered  the  example  of  a  salt  area 
where  vegetation  was  trampled  by 
cattle  under  a  grazing  post-mining  land 
use  (see  "Response  to  October  1960 
Findings",  Atfaninistrative  Record  KY- 
413). 

llie  Secretary  finds  that  the  type  of 
discretion  Kentucky  provides  for  in  this 
language  is  no  less  effective  than  federal 
requirements.  Therefore,  405  KAR 
16:200,  Section  1  is  approved 

13.12  Finding  13.28  of  the  October  22, 
1980,  Federal  Register  (45  FR  69951] 
stated  that  405  KAR  16:200E  and 
18:200E.  Section  1  were  inconsistent 
with  30  CFR  816.111[b)  and  817.111(b) 
because,  in  the  case  of  a  cropland 
postmining  land  use,  the  state 
regulations  failed  to  require  that 
vegetative  cover  protect  against  erosion 
or  be  of  the  same  seasonal  variety. 

*  Kentudcy  has  revised  the  regnlations  to 
include  consideration  of  soil  erosion. 
However,  Kentucky  argues  that  the 
successful  planting  of  normally  grown 
crops  and  nonnal  husbandry  practices 
should  fulfill  the  requirement  for  soil 
stabilization  if  one  acknowledges  that 
most  crops  are  not  capable  of  soil 
stabilization  (see  "Response  to  October 
1980  Findings".  Administrative  Record 
KY-413). 

The  Secretary  agrees  that  cropland  is 
a  viable  post-mining  land  use  and  that 
some  soil  erosion  is  inherent  in 
agricultural  activities.  Since  Kentudcy 
has  included  a  provision  for  temporary 
vegetation  where  necessary  and 
requires  norma]  husbandry  practices, 
the  Seoetary  finds  that  the  Kentucky 
rules  are  now  no  less  effective  than  the 
federal  requirements. 

13.13  As  discussed  In  Finding  13  JO 
of  the  October  22. 1960  Federal  Re^irter 
(45  FR  60051),  405  KAR  16:200  and 
18:200,  section  6  were  previously  found 
inconsistent  widi  90  CFR  816.116  and 
817.116  because  the  State  allowed  for 
technical  standards  for  gronnd  cover 
other  than  those  developed  by  USDA  or 
USDL  The  revised  regulation  allows  for 
the  Director  of  OSM  to  approve  any 
technical  standards  developed  by  the 
State.  Until  such  time  as  state  technical 
guides  are  submtted  to  and  approved  by 
the  Director.  406  KAR  16c200E  section 
6(1)  requires  that  State  officials  use 
USDA  or  USDl  guidelines  if  ref ermce 


areas  are  not  used.  The  Secretary, 
therefore,  finds  the  state  regulatkms  no 
less  effective  than  the  federal 
requirements. 

13.14  As  discussed  in  Finding  13.31 
of  the  October  22. 198a  Fedoal  Register 
(45  FR  68961).  405  KAR  IQJSKE.  section 
6(2)(b)  was  previously  disapproved 
because  the  State  added  the  word 
"substantially"  before  "augmented 
seeding,  fertilization  *  *  *  "  in 
specifying  when  the  period  of  extmded 
responsibility  under  bonding  begins.  The 
regulation  has  not  been  changed,  but  the 
Secretary  now  believes  it  is  no  less 
effective  than  30  CFR  816.116  based  on 
Kentucky's  explanation.  For  further 
discussion  refer  to  Finding  18.4  which 
deals  more  directly  with  the  bond 
liability  period. 

13.15  In  Finding  13.33  of  the  October 
22, 1980.  Federal  Rej^ter  (45  FR  69951). 
the  Secretary  found  that  the  federal 
regulations,  30  CFR  816.1ie(d]  and 
817.116(d).  require  that  standards  to 
measure  success  of  revegetation  be  met 
for  five  full  years,  while  Kentucky 
regulations,  405  KAR  16:2GQE,  secticm 
6(4]  and  18:20QE,  section  6(4),  require 
that  the  standards  be  met  during  the  last 
three  years  of  the  five-year  period  of 
liability. 

The  Secretary  believes  that  this 
finding  has  been  resolved.  The  logic  and 
approach  of  Kentucky's  explanation  is 
correct  (see  "Response  to  October  1980 
Findings",  Administrative  Record  Ky- 
413).  30  CFR  816.116(d)  was  not 
remanded  by  Judge  Flannery  as  the 
result  of  the  litigation  chaUenging  the 
regulations.  In  re:  Permanent  Surface 
Mining  Regulation  Litigation,  No.  79- 
1144,  U.SD.C.  D.C  However, 
S  616.1ie(b)  was  remanded  and  the 
reason  for  the  remand  applies  equally  to 
both  sections.  Kentucky  is  measuring  a 
five-year  period  beginning  with  the 
initial  estabUshment  of  vegetation,  but  is 
only  measuring  the  (m-site  results 
against  the  standards  during  the  third, 
fourth,  and  fifth  years.  Since  vegetation 
needs  some  time  to  become  estabtished, 
it  is  more  important  f<»-  the  vegetation  to 
meet  the  standards  daring  the  last 
portion  of  the  five-year  period. 
Kentucky's  approach  is  reasonable  and 
effective.  The  Secretary  finds  the 
regulations  in  question  no  less  effective 
than  the  federal  connterparL 

13.16  Ftaiding  1S.35  (tf  ttie  October  22, 
198a  Fedefal  R^fstar  (45  FR  68951), 
stated  405  KAR  ia:210E  and  18-.220E, 
section  2  did  not  require  that  the  post 
mining  land  use  be  cranpatible  with 
surroimding  areas,  and  that  it  make 
allowances  for  damages  resulting  from 
previous  InqHDper  management  (not 
specifically  provided  by  the  federal 
regulations.  30  CFR  616.133(b)  and 


817.133(b)).  In  the  "Response  to  October 
1980  Fln^iigs"  (Administrative  Record 
Ky^lS).  Kentucky  has  explained  that 
405  KAR  16:210E  and  18:220E.  section  2 
apply  only  when  the  approved  post- 
mining  land  use  is  the  same  as  the  pre- 
mining  land  use.  This  resolves  the  issue 
of  compatibihty  with  surrounding  areas. 
Kentudcy's  response  also  clarifies  that 
the  ONREFs  interiwetation  of 
"irreperable  damage"  is  consistent  with 
the  federal  regulations.  The  term  has 
been  interpreted  by  OSM  to  allow  the 
regulatory  authority  to  consider  the 
"extent  aiid  reversibihty  of  damage" 
(preamble  to  federal  regulations.  Mardi 
13, 197a  Federal  Registar.  44  FR  15243). 
The  Kentucky  regulations  in  question 
are  found  to  be  no  less  effective  than  die 
federal  requirements. 

13.17  Finding  13J6  of  die  October  22. 
198a  Federal  Register  (45  FR  68851) 
questioned  405  KAR  16:010E.  section  7 
and  1B:010E.  section  5  (2)  and  (3) 
because  they  do  not  require  that  the 
permittee's  notice  of  cessation  ol 
operations  beyond  90  days  include  a 
statement  of  environmental  monitoring 
plans  and  efforts  that  will  continue 
during  the  temporary  cessation  as  do 
federal  regulaticKis  30  CFR  816.131(a) 
and  817  J31(a). 

In  the  "Response  to  October  1880 
Findings"  (Administrative  Record  KY- 
413).  DNREP  has  esqrfained  that  the 
inspection  generated  by  the  notice  will 
be  used  to  ensure  that  redamatian  is 
contanporaneous,  as  required,  and  that 
treatment  and  monitoring  fadHties  will 
oontinue  to  function.  The  Secretary  finds 
that  based  upon  the  Department's 
interpretatioo  of  the  notice  provisi<» 
and  its  explanatim  that  the  notice  wOl 
genoate  a  field  inspection,  the 
iwovisians  in  405  KAR  lOrOIIffi,  section  7 
and  ISrOlOE.  section  5(2)  are  no  less 
effective  than  the  fadciral  requironents. 

The  seoMul  part  of  the  October  22. 
lOea  finding  ctmcems  406  KAR  le^lOE. 
section  7(2),  and  section  5(2)  of  406  KAR 
1&-01QE,  which  require  only  that  the 
operator  "prevent  unreasonable  adverse 
^ects  upon  the  environment" 
Kentucky  has  revised  these  regidations 
by  replacing  the  above  piirase  with 
"comply  with  all  apphcable  conditions 
of  the  pennit"  These  regulattons  are 
now  no  less  effective  than  federal 
requirements. 

13.18  Finding  13.40  of  die  October  22, 
198a  Federal  Re«is>v  (45  FR  60852), 
identified  406  KAR  tUmR.  section 
l(l)(a)  and  18:08QE.  section  1  as 
inconsistent  widi  30  CFR  817.42  and  x 
817.46  because  the  state  regulations 
failed  to  properly  state  the  conditions 
under  which  drainage  does  not  have  to 
be  passed  through  a  sediment  pond  or 
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treatment  facility.  Kentucky  revised  its 
regulations  so  tliat  ttie  only  substantive 
difference  between  tlie  state  and  federal 
regulations  is  that  the  state  will  allow 
mixed  drainages  from  underground  and 
surface  mines  to  be  exempted  from 
treatment  whereas  the  federal 
regulations  do  not  allow  mixed 
drainages  to  be  exempted.  However,  the 
state  r^ulations  require  the  operator  to 
demonstrate  that  each  drainage  meets 
the  applicable  water  quality  standards 
before  being  mixed  lierefore,  the 
Secretary  finds  405  KAR  18K)70E,  section 
1  and  ia-090E.  section  1  no  less  effective 
than  the  federal  requirements. 

13.19  Finding  13.44  of  the  October  22, 
1980,  Federal  Register  (45  FR  69952), 
identified  405  KAR  18:110E,  section  1(3) 
as  less  stringent  than  30  CFR  817.52(a)(3) 
because  the  Kentucky  regulation  did  not 
require  that  the  results  of  hydrologic 
tests  demonstrate  compliance  with 
criteria  specified  in  30  CFR  817.5a  The 
federal  regulation  at  30  CFR  817.52(a)(3) 
refers  to  {  817.50  which  is  an  error.  30 
CFR  817.52(a)(3]  addresses  ground  water 
monitoring  while  9  817.50  relates  to  the 
control  of  discharge  from  an 
undergroimd  mine.  In  addition,  the 
Secretary  believes  that  the  primary 
purpose  of  30  CFR  817.52(a)(3)  is  to  give 
the  regulatory  authority  the 
discretionary  power  to  require 
specialized  monitoring,  and  the  state 
regulation  achieves  this  purpose.  The 
Kentucky  regulation  avoids  the 
questionable  reference  and  is  no  less 
effective  than  its  federal  counterpart 
The  October  22, 1980  finding  (13.44)  was 
unnecessary  and  405  KAR  18:110, 
section  3  is  approved  as  written. 

13.20  405  KAR  ia-060,  section  7  was 
previously  disapproved  (see  Finding 
13.45  of  the  October  22  Fedoal  Register, 
45  FR  69952)  because  it  did  not  specify 
that  water  discharged  into  an 
underground  mine:  "Continue  as  a 
controlled  and  identifiable  flow  and  is 
ultimately  treated  by  an  existing 
treatment  facility",  as  does  30  CFR 
817.55.  As  stated  in  the  "Response  to 
October  1980  Findings"  (Administrative 
Record  ICY-413),  Kentucky  feels  that  the 
federal  statement  is  ambiguous  and  that 
the  intent  of  30  CFR  817.55  is  fulfilled  by 
the  other  requirements  of  section  7:  "(2) 
that  the  discharge  to  other  underground 
workings  be  controlled;  (3)  that  the 
discharge  meet  the  effluent  limitations 
for  pH  and  suspended  solids  except 
under  certain  conditions;  (4)  that  ^e 
resulting  discharge,  if  any,  &om  the 
underground  workings  to  surface  waters 
not  cause  violations  of  effluent 
limitations  or  water  quality  standards 
(and,  therefore,  must  be  treated  if 
necessary  to  prevent  such  adverse 


effects  on  stuface  waters),  and  the 
probable  locations  of  eventual  discharge 
to  surface  waters,  if  any,  be  identified: 
and  (5)  that  the  discharges  minimize 
disturbances  to  the  hydrologic  balance." 
The  Secretary  finds  that  Kentucky  has 
interpreted  the  federal  regulation 
correctly,  and,  therefore,  finds  405  KAR 
18:060,  section  7  no  less  effective  than  30 
CFR  817.55. 

13.21  In  the  October  22. 1980,  Federal 
Register  (45  FR  69952),  405  KAR  18:210E, 
section  2  was  identified  in  the  Federal 
Register  as  being  less  stringent  than  30 
CFR  817.122  concerning  public  notice  to 
property  owners  and  residents  within 
the  area  above  the  underground 
workings.  The  federal  regulation 
requires  that  a  six-month  notice  be 
given  to  property  owners  when 
underground  mining  will  occur  beneath 
their  residences,  whereas  the  Kentucky 
regulation  requires  only  a  three-month 
notice.  Kentucky  stated  that  its 
regulation  is  consistent  with  the  intent 
of  the  federal  regulation,  i.e.  to  provide 
adequate  notice  to  property  owners  and 
residents  without  placiag  an 
imreasonable  burden  on  the  operator 
(see  "RespiHise  to  October  1980 
Findings",  Administrative  Record  KY- 
413). 

lie  Secretary  is  persiiaded  by 
Kentucky's  argument  that  three  months' 
notice  will  be  as  valuable  to  surface 
owners  because  a  notice  given  three 
months  in  advance  could  be  more 
specific  and  will  give  the  surface  owner 
adequate  time  in  which  to  react 
Therefore,  the  Secretary  finds  405  KAR 
18:210E,  section  2  no  less  effective  than 
the  federal  regulations. 

13.22  As  discussed  in  Finding  13.48 
of  the  October  22, 1980,  Federal  Register 
(45  FR  68852),  405  KAR  18:220E,  section 
4(8)  was  previously  found  to  be 
inconsistent  with  30  CFR  817.133(c) 
because  the  state  regulations  appeared 
to  allow  for  the  determination  of  the 
post-mining  land  use  to  be  delayed  until 
near  the  end  of  the  life  of  the  mine.  The 
State  has  explained  that  its  permitting 
requirements  do,  in  fact  require  that  a 
post-mining  land  use  be  approved  before 
a  permit  is  issued,  but  that  405  KAR 
18:220E.  section  4(8)  is  worded  to  allow 
for  the  post-mining  land  use  to  be 
changed  as  a  permit  revision  (see 
"Response  to  October  1980  Findings", 
Administrative  Record  KY-413).  The 
Secretary  agrees  that  a  change  in  post- 
mining  land  use  is  allowable  as  a  permit 
revision  in  accordance  with  30  CFR 
788.12  and  788.15. 405  KAR  18:220B, 
section  4(8)  is  found  to  be  no  less 
effective  than  the  federal  requirement. 

13.23  Finding  13.49  of  the  October  22. 
1980,  Federal  Register,  identified  405 


KAR  20K)30B,  section  1(1)  as  being 
inconsistent  widi  30  CFR  819.11(a) 
pertaining  to  auger  mining.  The 
Kentucky  regulation  appeared  to  allow 
the  applicant  to  avoid  provisions  of  the 
federal  regulations  requiring 
undisturbed  areas  of  coal  to  be  left  in 
unmined  sections  for  future  entryways 
for  underground  mining.  The  state 
regulation  also  omitted  the  requirement 
that  distances  between  undisturbed 
areas  of  coal  greater  than  2,500  feet 
must  be  approved  by  the  regulatory 
authority.  In  the  "Response  to  October 
1980  Findings"  (Administrative  Record 
KY-413),  Kentucky  has  submitted  to  the 
Secretary  the  explanation  that  405 ICAR 
20:030E.  section  1(1)  would  allow  the 
applicant  to  desij^ate  specific  areas 
where  he/she  plans  to  develop  future 
entryways  so  tiiat  the  Department  can 
approve  those  specific  areas  as  the 
areas  not  to  be  disturbed  by  auger 
mining.  Further,  Kentucky  has  stated 
that  this  procedure  is  only  applicable 
when  the  applicant  will  be  doing  both 
the  underground  mining  and  the  auger 
mining.  Since  the  federal  regulation  is 
intended  to  maximize  coal  production 
by  guaranteeing  access  for  future 
underground  mines,  the  State's  system 
of  allowing  the  operator,  who  will 
conduct  underground  mining,  to  select 
his  own  entryways  is  logical  and 
effective.  Regarding  the  omission  of  the 
requirement  for  regulatory  authority 
approval  of  distances  greater  than  2,500 
feet  between  undisturbed  areas, 
Kentucky  has  amended  its  regulation  by 
adding  the  required  phrase  "and 
approved  by  the  Department".  The 
Secretary  has  reviewed  Kentucky's 
explanation  of,  and  amendment  to,  405 
KAR  20:030E.  and  finds  the  regulation  to 
be  no  less  effective  than  the  federal 
regulation. 

13.24    As  discussed  in  Finding  13.50 
of  the  October  22. 1980,  Federal  Register 
(45  FR  69953),  the  Secretary  disapproved 
405  KAR  20:060E  because  it  did  not 
contain  criteria  for  spoil  placement  on 
pre-existing  benches  as  set  forth  in  30 
CFR  826.16. 405  KAR  20:060E  was  also 
lacking  provisions  similar  to  30  CFR 
826.15(c)  which  limit  land  disturbance 
above  the  highwalL  In  the  "Response  to 
October  1980  Findings"  (Administi-ative 
Record  KY-413),  Kentucky  has  pointed 
out  that  other  sections,  specifically  405 
KAR  16:130E  and  18:130E,  section  5 
contain  criteria  for  spoil  placement  on 
pre-existing  benches.  As  for  the 
omission  of  criteria  for  disturbing  the 
area  above  the  highwall,  section  3,  of 
405  KAR  20H)60E  has  been  amended  by 
adding  language  substantially  identical 
to  30  CFR  826.15(c).  Hie  Secretary  finds 
that  the  sections  referenced  lathe 
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Kentucky  response  document  and  the 
amendments  made  by  Kentucky  to  405 
KAR  20:060E  are  no  less  effective  than 
the  federal  regulations. 

13.25    The  Secretary  notes  that 
section  2(2)(d)  of  405  KAR  16:130E  and 
18:130E  allow  for  alternative  materials 
to  be  used  to  Hll  underdrain  systems  "if 
the  appUdknt  demonstrates  through 
detailed  engineering  analysis  to  the 
satisfaction  of  the  Department  that  the 
alternative  materials  will  provide  for 
adequate  long-term  capacity  for 
drainage  at  the  site."  "Hie  federal 
regulations  at  30  CFR  816.72  and  817.72 
specify  the  type  rock  allowed  for  fills, 
lliere  are  no  provisions  for  alternatives. 

Kentucky  stated  that  its  intent  is  to 
"allow  use  of  materials  other  than 
natural  stone,  but  such  materials  would 
be  required  to  be  non-acid  forming,  non- 
toxic forming  and  non-slaking.  Synthetic 
materials  which  met  these  requirements 
would  be  permissible.  Also,  properly 
designed  pipe  drains  could  be  used  in 
lieu  of  natural  stone  drains  *  *  *."  (See 
February  12, 1982.  letter  from  DNREP. 
Administrative  Record  No.  Ky-438). 

The  Secretary  believes  alternative 
materials,  limited  by  the  Kentucky 
policy,  would  provide  environmental 
protection  and  assure  safety  equal  to 
that  required  by  the  federal  regulations. 
Therefore,  the  Secretary  finds  section 
2(2)(d)  of  405  KAR  16:130E  and  iai30E 
no  less  effective  than  30  CFR  816.72  and 
817.72. 

13.28    As  discussed  in  Finding  13.34 
of  the  October  22. 1980,  Federal  Register 
(45  FR  69951),  405  KAR  16:20QE.  Section 
7(3)  and  18:200E.  section  7(3)  are 
inconsistent  with  30  CFR  816.117(c)(2) 
and  817.117(c)(2).  The  state  regulations 
allow  stocking  and  groundcover  to 
approximate  that  on  reference  areas  or 
"as  approved  in  the  mining  and 
reclamation  plan  as  appropriate  for  the 
Approved postmining  land  use".  The 
emphasized  phrase  provides  discretion 
not  found  in  the  federal  rules,  and  the 
state  has  failed  to  identify  the  standards 
it  would  use  to  approve  stocking  in  the 
plan.  Therefore,  the  Secretary  finds  405 
KAR  16;200E.  section  7(3)  and  18:20QE, 
section  7(3)  inconsistent  with  federal 
requirements.  Approval  of  the  Kentucky 
program  is  conditioned  upon  the  state's 
use  of  reference  areas  until  such  time  as 
the  state  develops,  and  OSM  approves, 
standards  for  use  in  stocking  plans 
involving  wildlife  management, 
recreation,  shelter  belts  and  forest  uses 
other  than  commercial  forest 

13.27    405  KAR  16.-0g0E  and  18.-090E 
section  5(5)  are  less  effective  than  30 
CFR  8ia46(i)  and  817.46(1)  because  the 
Kentucky  regulations  allow  DNREP  to 
approve  sedimentation  ponds  designed 
without  emergency  spillways.  The 


federal  regulations  require  emergency 
spillways  in  all  cases  to  prevent 
overtopping  and  damage  to  the 
embankment  if  the  principal  spillway 
fails  to  perform  properly. 

The  Secretary  acknowledges  that 
there  are  situations  where  the  pond 
could  be  safely  designed  without  the 
emergency  spillways,  but  believes  the 
standards  the  state  will  use  in  approving 
such  ponds  must  be  approved  as  part  of 
the  state  program.  An  example  of  the 
standards  which  would  be  acceptable 
have  been  furnished  to  Kentucky  by 
OSM  Program  approval  is  conditioned 
upon  Kentucky's  amending  its  program 
to  provide  standards  acceptable  to  the 
Secretary  for  the  design  of 
sedimentation  ponds  without  emergency 
spillways.  Pro^wn  approval  is  further 
conditioned  upon  Kentucky's  not  using 
its  authority  to  approve  sedimentation 
ponds  designed  without  emergency 
^illways  until  Secretarial  approval  of 
the  above  program  amendment 

Finding  14 

In  accordance  with  30  CFR 
732.15(b)(2).  the  Secretary  finds  that  the 
Kentucky  program  demonstrates  that  the 
DNREP  can  implement  administer,  and 
enforce  a  permit  system  consistent  with 
Subchapter  G  of  30  CFR  Chapter  VIL 
llie  description  of  the  permit  system  is 
found  in  the  narrative  section  entiUed, 
"State  Section  731.14(g)(1).  (9).  and  (10)." 
The  permit  system  descriptions  are 
acceptable.  The  state  legislative 
authority  relating  to  permitting  is 
discussed  in  Finding  4.  above.  Kentucky 
incorporated  provisions  of  30  CFR 
Chapter  VII,  Subchapter  G,  in  40  KAR 
Chapter  8.  Significant  issues  discovered 
during  the  review  of  Kentudcy 
regulations  corresponding  to  Subchapter 
G  of  30  CFR  Chapter  VD  are  as  follows: 

14.1  In  response  to  findings  made  in 
the  October  22, 198a  Federal  Register. 
the  State  has  changed  several  state 
regulations  to  be  substantially  identical 
to  their  federal  counterpart  For  this 
reason,  the  Secretary  finds  that  the 
problems  raised  by  the  following 
findings  from  the  October  22, 1980, 
Federal  Register  are  no  longer  present 
14.2, 14.3, 14.5. 14.6. 14.7. 14.12. 14.14. 
14.15, 14.21. 14.22, 14.23, 14.29, 14.32.  and 
14.33. 

14.2  As  discussed  in  Hnding  14.1  of 
the  October  22,  igsa  Federal  Renter. 
the  Kentucky  regulatory  program  was 
found  to  be  lacking  provisions  similar  to 
30  CFK  770.12(c)  which  requires  that  the 
program  demonstrate  coordination  of 
review  and  issuance  of  permits  with 
other  applicable  federal  acts.  Sections 
731.14(g)  (9)  and  (10)  of  the  state 
program  narrative  description  have  been 
revised  to  list  the  state  and  federal 


agencies  with  which  the  issuance  of 
permits  is  to  be  coordinated  along  with 
the  federal  acts  enumerated  in  30  CFR 
77ai2.  The  revisions,  combined  with  the 
language  in  405  KAR  ftOlOE  section  8(7] 
and  section  (9)  which  require 
notification  and  an  opportunity  for 
review  and  comment  by  all  appropriate 
agencies,  make  the  program  no  less 
effective  than  30  CFR  770.12. 

14.3    Section  4  of  405  KAR  8:03(£  and 
8.'040E  was  previously  found  to  be 
inconsistent  with  30  CFR  778.15(b)  and 
782.15(b).  The  Kentucky  regulation 
provides  that  wdiere  the  private  mineral 
estate  to  be  mined  has  been  severed 
from  the  private  surface  estate,  the 
applicant  must  provide  "a  cupy  of  the 
document  of  conveyance  that  grants  or 
reserves  the  right  to  extract  the  coal  by 
surface  mining  methods."  Section 
510(b)(6)  of  SMCRA  contains  specific 
criteria  for  evidence  of  the  right  to  mine. 
See  Finding  14.4, 45  FR  69953. 

Kentucky  responds  that  its  regulation 
is  consistent  with  the  Act  and  the 
Federal  regulations,  because  of  the 
wording  of  its  regulation  and  the 
interpretation  given  under  Kentucky  law 
to  the  "Tjroad-form"  deed. 

The  Secretary  is  satisned  that  the 
Kentucky  regulation  is  no  less  effective 
than  the  Federal  regulation.  The  Federal 
regulation  reqidres  that  where  the 
proposed  operation  involves  severed 
estates,  the  applicant  must  provide:  (1) 
A  written  consent  by  the  surface  owner, 
(2)  A  copy  of  the  document  of 
conveyance  expressly  granting  the  ri^t 
to  extract  the  coal  by  surface  mining 
methods,  or  (3)  Where  that  right  is  not 
expressly  granted,  documentation  that 
under  applicable  State  law  the 
conveyance  permits  the  applicant  to 
extract  coal  by  surface  mining  methods. 
Under  Kentudcy  law,  the  conveyance  of 
mineral  rights  by  means  of  so  called 
"broad-form"  deeds  is  held  to  confer  the 
right  to  extract  coal  by  surface  mining 
methods. /enA/ns  v.  DePoyster,  299  Ky. 
50a  186  S.W.  2d.  14, 15  (1945).  The 
broad-form  deed  is  the  deed-form 
widely  used  in  Kentucky.  Consequently, 
the  Kentucky  regulation  need  not 
distinguish  between  those  situations 
vthete  the  conveyance  expressly  grants 
or  reserves  the  right  to  extract  coal  and 
where  the  conveyance  merely  conveys 
the  right  to  the  minerals.  As  for 
Kentucky's  not  including  a  specific 
provision  for  the  alternative  of  written 
surface  owner  consent  such  a  provision 
is  imphdt  in  the  Kentucky  rule.  If  the 
broad-form  deed  has  not  been  used,  the 
applicant  would  have  to  submit  the 
written  consent  of  the  surface  owner. 

14.4    Finding  14.8  of  the  October  22. 
198a  Federal  Register  (45  FR  69954). 
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identified  405  KAR  SOSOE  section 
23(l)(d)  and  8:04aE  section  23(lKd)as 
being  inconsittent  wi^  30  CFR  779.24(g} 
and  783.24(g),  reflpectively.  The  federal 
regulations  require  maps  to  abow  the 
locations  of  water  supply  intakes  for 
current  users  of  "surfaoe  water  flowing 
into,  out  a£,  and  witiua  a  hydrolqgic  area 
defined  by  the  regulatory  authority." 
whereas  the  Kentucky  regulations 
require  nape  sbowteg  the  locations  of 
water  supply  intakes  for  current  osers  of 
surface  waters  only  "within  a  hydfologic 
area  defined  by  the  DepartmeaL"  In  the 
"Reqwnse  to  October  1980  Hndings" 
(Administrative  Record  Ky-413^ 
Kentucky  has  stated  that  its  regidations 
are  consistent  with  the  intent  (^  30  CFR 
7792M^  iuid  7a32Mg]  because  the 
Kentucky  regulations  require  that  the 
Department  define  a  hydrolo^  area  on 
a  case-by-case  basis  far  purposes  (rf 
showing  hydrologic  intfllfaa 
Furthermore,  the  hm^tioa  £or  showing 
the  locations  of  water  supply  intakes  for 
only  the  hydrologic  area  prevents 
confiision,  as  the  terra  "into"  the 
hydrologic  area  could  be  iateipreted  to 
require  that  all  intakes  upstream  fiom 
the  hydrologic  area  be  shown.  Upstream 
intakes  are  not  of  concern  since  the 
water  at  these  intakes  <annot  be 
affected  by  the  proposed  mining 
operations.  The  term  "out  oT'  the 
hydrologic  area  can  be  interpreted  to 
raquiie  that  all  intakes  located 
downstream  from  the  hydrologic  Biea  be 
shown.  Kentucky  states  that  without 
some  limitation  on  the  necessary 
downstream  extent  within  which 
intakes  must  be  shown,  it  would  extend 
downstream  indefinitely.  When  such  a 
downstream  limit  is  set.  an  actual  area 
has  been  defined  by  the  Department 
within  which  intakes  must  be  shown. 

The  Secretary  ackaawledges  that  the 
federal  regulations  do  not  define  Imw 
far  upstream  or  downstream  water 
supply  intakes  must  be  shown  aad  that 
the  hydrologic  area  definitiaa  is  wiAin 
the  reguiatary  authority's  dtacretion  in 
any  event  Since  Kentucky  has  stated  its 
intent  is  to  more  clearly  define  what 
intakes  most  be  considered  where  die 
federal  regulations  are  ambiguous  and 
much  discretion  is  left  to  the  regulatory 
authority,  the  Secretary  finds  405  KAR 
8:030E.  section  23(l)(d),  and  &:D40E, 
section  23{l)(d),  no  lem  efiective  than 
the  federal  requirements. 

14.5    The  Secretary  previously  found 
section  2S(2)  of  405  KAR  84130E  and 
8.-OtOE  less  stringent  than  30  CFR 
780.12(b]  and  7a4.12(b]  because  the 
fedetad  regulations  require  both  derign 
and  perlbimance  standards  to  be  met  on 
exiatixtg  stractures  requiring 
modifk^tiom,  whereas  the  sute 


regulations  require  only  performance 
standards  to  be  met  (see  Finding  14.9  of 
the  October  22,  igaa  Fedwal  R^jMar. 
45  FR  09954]. 

Hie  Secretary  recogni^s  that  a 
modification  to  an  existing  structure  is 
only  required  in  those  situations  where 
the  structure  is  not  already  meeting  a 
perfonnanoe  standard.  The  requirement 
that  an  odsMng  atnicture  meeting  a 
perfarmenoe  atandard  need  not  be 
reconrtracted  was  clarified  in  the 
permanent  ppsgram  regulation  litigation. 
Memorandum  Opinion  of  May  IS,  1980 
at  S3.  LofiaaMy,  if  a  minor  modification 
can  be  made  to  the  stmcture  that  would 
prevent  violatien  of  perfbmance 
standards,  the  envinHiment  wiB  be 
protected  to  the  smoe  degree  as  a  major 
reoonataw:tion  to  meet  desi^i 
requirements  tetended  to  prevent 
violation  of  performance  standards. 
Therefore,  the  Secretary  finds  ike  State 
regulations  no  less  effective  than  federal 
requirements. 

14.6  In  Finding  14.10  of  the  October 
22, 1980.  Federal  Register,  the  Secretary 
found  that  405  KAR  8:030E,  section 
25(2)(c)  and  SMOE,  section  25{iJ[c]  give 
DNREP  tiie  discretion  to  require 
permittee  monitoring  of  existing,  non- 
conforming structures  during  and  after 
reconstruction,  while  30  XJFR  780.12(b)(3) 
and  784.12(b}(3]  require  monitoring  in  all 
cases.  In  the  orl^nal  finrfing,  ^u 
Secretary  -started  tiiat  he  was  not 
persuaded  ttiat  monitoring  was  ever 
unnecessary.  Kentucky,  however, 
wanted  to  retain  the  fkxibility  to 
require  monitoring  or  not  to  require 
monitoring  on  a  case-by-oase  basis. 

The  Secretary  acknowledges  that 
except  for  water  quality  monitoring 
required  for  the  aperation  as  a  whole 
under  30  CFR  mOJSZ  and  817.62  (405 
KAR  l&llOE  and  I&IIOE),  the 
monitoriog  requirements  for  an  existing 
structure  are  not  specified  in  the  federal 
regulations  and  are  to  be  determined  by 
the  regulatory  authority. 

The  Secretary  is  now  satisfied  diat 
Kentucky's  approach  will  be  no  less 
effective  than  the  federal  requirement 
Kentucky  will  require  monitoring  except 
where  determined  unnecessary  (see 
"ReapooBe  to  October  1980  Findings") 
(Administivtive  Record  KY-413).  If 
moaitotiqg  is  aeaessary  in  all  cases, 
than  Kenliioky  is  boimd  to  require  It  in 
aQ  cases.  If  ei9>erience  shows  that 
monitoring  is  not  aecessary  in  soma 
cases,  however,  the  flexibility  Kentucky 
desires  wiU  have  beea  justified. 

14.7  The  Secretary  previoualy  found 
Saction  »  485  KAR  fttaOE  and  830408 
inconsisiaat  wMi  JOCFR  7M.i4^')  and 
784.14^  bacawae  4hs  state  r^idaltops 
fail  fa  repairs  AaA  die  odning  plan  map 


show  features  adjacent  to  the  permit 
area  (see  Findiag  14.11  of  the  October 
22, 1980,  Fedsral  Register  (45  FR  69054)). 
However,  the  VS.  District  Court  for  the 
District  of  Ckikunbia  has  suspended  the 
use  of  the  term  "mine  plan  area," 
Memorandum  (pinion  of  February  26, 
1980  at  SO;  14  ERC 1083, 1007.  The 
Secretary  is,  therefore,  satisfied  that 
KAR  need  not  contain  references  to  the 
"mine  plan  area."  KAR  8K)30E,  section 
24  and  8:040E,  Section  24  are  dius 
consistent  with  30  CFR  780.14Cb)  and 
784.14(b),  as  modified  by  the  Court's 
ruling. 

14.8  As  discussed  in  Fbiding  14.13  of 
the  October  22, 1980.  Federal  Register 
(45  FR  69956).  405  KAR  8:030E,  section 
3*(lKaJ(3)  was  found  inoonsistent  writh 
30  CFR  780.2S(a)ri)(iii)  because  the  state 
regulation  did  not  appear  to  require  the 
information  to  "assess  the  hydrologic  . 
impaet  of  the  structure"  of  plans  for 
ponds,  impoundments,  banks,  dams,  and 
embardanents.  Kentudcy  has  revised  its 
regulations  to  refer  to  the  determination 
of  probable  hydrologic  consequences 
and  has  pointed  out  that  the  assessment 
of  hydrologic  coiuaquBocee  is  covered 
by  405  KAR  8i)30E,  section  12(2).  The 
Secretary  believes  405  KAR  &03(£, 
section  35.  as  revised,  when  considered 
with  sectian  IZ  requires  the  assessment 
of  the  hydndogic  inqiact  of  any 
structures.  Ther^ore,  the  Secretary 
finds  the  State  regulations  no  less 
effective  than  the  federal  requirements. 

14.9  Under  Finding  14.16  of  the 
October  22, 1980.  Fedarri  Register,  the 
Secretary  found  405  KAR  SKMOE.  Section 
13(l)(a)(3)  less  sbingent  than  30  CFR 
783.14(a)(lXiii)  because  the  state 
regulation  did  not  require  a  description 
of  the  compaction  and  erodibility  factors 
in  relation  to  the  physical  characteristics 
of  each  stratum  of  the  overbiu'den.  In  the 
"Response  to  October  1980  Findings"* 
(Administrative  Record  KY-413), 
Kentucky  states  that  this  information 
would  only  be  useful  for  strata  which 
are  to  be  used  for  topsoil  substitution 
since  compaction  and  erodibility 
potential  of  only  the  eventual  surface 
materials  will  affect  stability  against 

.  erosion,  infiltration/runofi' 
characteristics,  and  revegetation 
success.  Therefore.  Kentucky  has 
revised  topsoil  substitution  performance 
standards  at  405  KAR  16.-05QE.  Section 
2(5)(a)(l)  and  WMOE.  section  2(4)(a)(l) 
to  reqiiire  evaluation  of  compaction  and 
erodibility  potential  only  for  all  strata 
which  are  to  be  sabstitsted  for  topsoil 
The  Saorotaiy  keUaTes  that  Kentucky 
is  tedmicaily  «aaract  and.  therefore, 
fliris  «a8  Uyi  SMOBao  less  eOectiva 
than  dw  federal  raguiatioin. 
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14.10    As  discussed  in  Finding  14.17 
of  the  October  22, 1980,  Federal  Register 
(45  FR  69955),  405  KAR  8.-040E.  Section 
23(2)(e)  was  found  less  stringent  than  30 
CFR  783.25(f]  because  the  state 
regulation  omits  the  requirement  to 
portray  the  area  and  vertical  extent  of 
aquifers  and  seasonal  differences  of 
head  in  different  aquifers  in  cross- 
sections  and  contour  maps  when 
subsurface  water  will  be  encountered. 
Kentucky  believes  other  regulations  (i.e., 
405  KAR  8:040E.  section  14)  give  DNREP 
the  authority  to  require  that  information 
when  necessary  and  has  pointed  out 
that  there  is  an  inconsistency  between 
the  federal  regulations  on  surface 
mining.  30  CFR  779.25(f).  and 
underground  mining.  30  CFR  783.25(f).  on 
this  issue  (see  "Response  to  October 
1980  Findings",  Administrative  Record 
KY-413). 

The  Secretary  recognizes  that  the 
inconsistency  between  30  CFR  779.25(f) 
and  30  CFR  783.25(f).  regarding  the  level 
of  detail  required  in  maps  to  describe 
aquifers,  raises  some  questions  as  to 
what  should  be  the  minimum 
requirements.  Hie  purpose  of  the 
information  required  by  30  CFR  779.25(f) 
and  783.25(f)  is  to  "establish  the 
premining  subsurface  hydrologic  regime, 
to  determine  changes  that  mining  would 
cause  to  the  hydrologic  balance,  to  help 
plan  corrections  for  adverse  impacts 
and  to  set  standards  for  postmining 
groundwater  flows"  (44  FR  15045,  March 
13, 1979).  This  is  similar  to  the 
requirements  of  30  CFR  779.15  and 
783.15  (State  counterparts  405  KAR 
8:030E  and  8.-040E,  section  14)  which  is 
intended  to  require  a  "full  description  of 
the  ground  water  hydrology"  (44  FR 
15033.  March  13. 1979). 

Considering  405  KAE  &-040E,  section 
14  and  8:040E.  Section  23  together,  the 
Secretary  concludes  that  the  State 
regulations  require  sufficient 
information  to  assess  the  impacts  of 
mining  on  the  hydrologic  regime  even 
though  the  level  of  detail  for  the 
mapping  of  the  aquifer  may  be 
somewhat  less  than  required  by  30  CFR 
78.25(f).  As  noted  by  Kenhicky.  the 
detail  required  by  the  State  for 
tmderground  mines  is  similar  to  the 
detail  required  for  surface  mines  in  the 
federal  regulations.  Further,  the 
preamble  for  30  CFR  779.15  states  that 
the  "regulatory  authority,  therefore,  will 
have  broad  discretion  in  determining  the 
types  and  level  of  detail  which  it  needs 
with  respect  to  maiginal  aquifers"  (44 
FR  15034.  March  13. 1979).  Therefore,  the 
Secretary  finds  405  DAR  &-040E,  Section 
23  no  less  effective  than  federal 
requirements. 


14.11  Finding  14.18  of  the  October  22. 
1980,  Secretarial  Findings  Document  45 
FR  69955,  erroneously  concluded  that 
405  KAR  8:040  Section  25  (now  405  KAR 
8K)40  section  23)  was  inconsistent  with 
30  CFR  783.25  in  that  the  state  regulation 
omitted  a  provision  comparable  to  30 
CFR  783.25(h)  on  the  location  of 
previously  mined  areas  within  the 
permit  area.  The  latter  federal  provision 
had  been  remanded  by  the  United  States 
District  Court.  In  re:  Permanent  Surface 
Mining  Regulation  Litigation,  No.  79- 
1144.  slip.  op.  at  14-16  P.D.C.  May  16. 
1980).  405  KAR  8.-040E  section  23.  is 
therefore,  no  less  effective  than  30  CFR 
783.25  in  this  respect 

14.12  In  Finding  14.19  of  the  October 
22. 198a  Federal  Register  (45  FR  69955). 
the  Secretary  identified  405  KAR  a-04(^ 
section  23(2)(h)  as  being  inconsistent 
with  30  CFR  783.25(i).  On  August  4, 198a 
30  CFR  783J25  (c).  (h).  and  (i)  were 
suspended.  Therefore,  there  is  no 
remaining  inconsistency  and  the 
Secretary  approves  405  KAR  8.-040E. 
section  23(2)(h). 

14.13  In  Finding  14.24  of  the  October 
22. 198a  Federal  Register  (45  FR  69955). 
the  Secretary  found  405  KAR  8K)60E. 
sections  6{l)(b)(l)  and  6(2)(d)(l) 
inconsistent  with  30  CFR  785.16(b)(1) 
and  (c)(4)(i)  for  two  reasons  which  are 
addressed  as  follows: 

(a)  The  federal  regulations  allow  a 
steep  slope  approximate  original 
contour  (AOC)  variance  if  watershed 
control  will  be  improved  compared  to 
the  premining  condition.  The  State 
regulation  allows  a  variance  if 
watershed  control  will  be  improved 
compared  to  the  postmining  condition 
had  there  been  restoration. 

In  the  "Response  to  October  1980 
Findings"  (Administrative  Record  KY- 
413).  Kentucky  argues  that  given  that 
the  land  will  be  mined  whether  or  not 
the  variance  is  allowed,  it  is  more 
logical  to  compare  the  probable 
postmining  conditions  and  to  select  the 
one  which  is  least  likely  to  worsen 
watershed  conditions.  The  State  argues 
that  comparing  the  two  hypothetical 
postmining  conditions,  which  differ  only 
in  slope,  is  more  logical  than  comparing 
the  postmining  condition  to  the 
premining  condition  which  differs  in 
erodibility  permeability,  vegetative 
cover,  etc. 

Kentucky  further  states.  "It  is 
inconceivable  to  Kentucky  that  the 
Secretary  would  interpret  SMCRA  to 
deny  a  landowner  a  desired  AOC 
variance  by  requiring  watershed 
improvement  over  conditions 
(premining)  which  have  in  fact  been 
removed  from  consideration  by  the 
initial  decision  to  mine  the  land. 


SMCRA  does  not  require  that  watershed 
improvement  be  demonstrated  as  a 
precondition  to  mining  and  returning  to 
AOC  Thus,  the  only  equitable  criterion 
for  watershed  conditions  is  that  the 
variance  not  serve  to  worsen  watershed 
conditions  as  compared  to  returning  to 
AOC." 

The  Secretary  agrees  with  Kentucky's 
interpretation  of  SMCRA.  Therefore,  the 
State  regulations  in  question  are  found 
to  be  no  less  effective  than  the  federal 
•  requirements. 

(b)  The  State  regulations  consider  an 
increase  in  streamflow  that  would 
benefit  users  at  times  when  streams  are 
normally  low  as  watershed 
improvement  whereas  the  federal 
regulations  do  not  mention  this  as  an 
alternative.  In  the  original  finding  the 
Secretary  expressed  concern  that  such  a 
change  mi^t  also  cause  additional 
flooding  and  other  problems  at  times  of 
high  flow.  In  the  "Response  to  October 
1980  Rndings"  (Administirative  Record 
KY-413),  Kentucky  points  out  that 
improved  vegetative  growth  and 
increased  infiltration  rates  which  are 
sometimes  associated  with  mining  are 
conditions  which  tend  to  produce 
decreased  peak  flows  and  increased  low 
flows. 

The  Secretary  believes  Kentucky  is 
technically  correct  and,  therefore,  finds 
the  regulations  in  question  no  less 
effective  than  the  federal  requirements. 

14.14  The  Secretary  previously 
disapproved  405  KAR  8K)50E,  section 
3(2)  because  it  omitted  a  provision 
comparable  to  30  CFR  785.17(b)(9)  which 
requires  prime  farmland  to  be  returned 
to  equivalent  levels  of  yield  as  non- 
mined  prime  farmland  of  the  same  soil 
type  (see  Finding  14.25,  October  22, 198a 
Federal  Register  (45  FR  69956).  Kentacl^ 
has  not  revised  its  regulations,  but 
considers  this  requirement  to  be  a 
performance  standard  rather  than  a 
permitting  requirement  and.  therefore, 
has  placed  the  provision  at  405  KAR 
20M0E.  section  1(3).  The  Secretary  finds 
that  Kentucky  regulations,  when 
considered  as  a  whole,  are  no  less 
effective  than  the  federal  requirements 
and,  therefore,  approves  405  KAR 
8.-050E.  section  3(2). 

14.15  405  KAR  8.-01Qe.  section  8(8.) 
was  identified  by  Finding  14JZ7  of  the 
October  22. 198a  Federal  Regirter  (45  FR 
69956).  as  less  stringent  than  30  CFR 
786.11(d)  because  the  Kentucky 
regulation  did  not  specify  when  the 
applicant  must  file  a  copy  of  the 
application  in  a  local  public  office  for 
public  inspectioa 

In  the  "Explanation  for  Recent 
RtvisioDs"  (Administrative  Record  KY- 
413).  Kentucky  ejqilains  that  its 
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reflations  pi  o  vide  4nt  ue  isst 
newspaper  fierce  trf  ^  epfilicaSon 
ffiut  appear  after  the  applicaat  receives 
notice  from  DNREP  that  the  application 
is  complete.  Srace  the  regional  office  of 
iix  Bureaa  of  Sarface  Nfeung 
Reolamation  and  Enferoeneat  is  the 
public  office  where,  the  apphcation  is 
Bled,  the  Kentucky  systen  will  insure 
that  tbe  public  will  always  have  access 
to  a  complete  appIicatioR.  Therefore,  Ae 
Secretary  finds  405  KAil««UE,  section 
8(8]  no  less  effective  than  SO  CFR 
786.11(d). 

14X6    iBeiH]ii«14J§  of  ike  October 
22.  IflBa  Fedaral  bgistac.  the  Secretary 
identified  three  problems  with  405  KAR 
ftOlOG.  aecdoB  15  as  it  related  to 
existing  «tivctures  because  of  referraces 
to  405  KAR  7940  wUch  was  fXBisidered 
inconsistent  with  30  CFR  786.21.  These 
problems  have  beeo  resolved  as  follows: 

(aj  Tlie  Seoetary  was  conoemed  that 
\ike  Stafte  refalattoos  provided  ior    . 
complianoe  with  oni^  pertonnance 
standards  whereas  the  federal 
regulataoofl  reqiure  compliance  with 
b(^  deai^  and  perfonnanoe  standards 
whea  modifying  an  existiag  sbw^ture. 
The  Secretaiy  oow  concurs  that 
aaadifyiag  an  existing  structure  to  meet 
performance  standards  is  no  less 
effective  than  meeting  design  standards. 
Bar  further  discussion  see  Finding  14.5 
of  this  decision. 

(bj  The  Secretary  previously  found 
405  KAR  7:040  section  5(2)(cHl) 
inconaisteat  whh  30  Ca^  78e.2Ua)(2](iii) 
because  the  State  section  allows  br 
mere  thaa  the  federally-imposed  six- 
month  time  limit  for  modification  of 
existing  structures.  In  the  "Response  to 
October  1980  Findings"  (Administrative 
Record  TCY-41J],  Kentucl^  has  faidicated 
that  deviafion  fi*om  the  six-month  time 
limit  would  only  be  allowed  for 
exceptional  cases  where  DNREP  makes 
a  specific  determination  that  a  longer 
period  is  necessary  because  of  the  scope 
and  natiire  of  the  reconstruction.  The 
Stirte  has  also  pointed  out  that  this  is  a 
one  time  problem  that  will  cease  to  exist 
after  nibies  started  under  the  inteiim 
program  terminate. 

For  Ae  truly  exceptional  cases  where 
the  reconstruction  could  not  be 
corrected  in  six  months,  the  only 
difference  between  the  State  and 
Federal  regdations  is  Qiat  the  Fetkral 
regulations  would  result  in  the  issuance 
of  a  viohrtion  notice  and  estabfishment 
of  an  abatement  period,  whereas  the 
State  would  specdfy  a  correction  period 
during  ftte  permit  apjmnral.  Since  Ae 
Federal  regulations  woidd  aDow  for  a 
reasonable  abatement  period  after  a 
violatiea  is  issoed.  the  actual  effect  of 
the  State  regulations  will  be  smiilar  if 
the  state  wiU,  as  stated  by  DNR9. 


exercise  tts  ^scretien  only  f^  these 
cases  wlieie  recenstniction  would  be 
impossible  within  die  six-month  period. 
The  potential  abase  of  Ihe  discretion 
will  be  monitored  as  a  part  of  Federal 
oversight  Under  theee  circumstances 
the  Secretary  believes  the  State 
regulation  is  no  less  effective  than  30 
CFR  788.21. 

(c)  Tbe  Secretary  previously  found  405 
KAR  7«4(S,  section  4(2)(c)(3) 
iircoosistent  with  SOCFH  786.21  because 
the  State  section  did  not  require 
monilpring  in  all  cases  wihen  an  existiag 
struotuR  was  modified.  The  Secretary 
now  ooocuis  that  Kentucky  regulations 
which  provide  for  monitoring  when 
necessary  are  no  less  effective  than  the 
federal  reqiwements.  (See  ako  Finding 
14.10i]ftUBNofice.) 

14.17  in  Finding  14.31  of  the  October 
22.  ia8a  FadeialltesiBtw  (45  FR  89956). 
the  Sacsetary  luevionaly  detennined  465 
KAR  amJBE.  seotisn  16(4)  to  be 
inconsislent  with  30  CFR  786.23(e] 
because  the  State  failed  to  require  that 
notices  be  simultaneously  delivered  to 
relevant  parties.  The  State  has  indicated 
that  H  oonld  not  guarantee  simultaneity 
but  did  change  405  KAR  SmOE.  Sectioa 
23  to  pro^^de  tiiat  all  parties  would  have 
30  days  ie  respoad  from  the  time  they 
receive  such  notice  (see  "Response  to 
October  1960  Findings",  AdcWstrative 
recoEd  KY-413).  The  Secretary  fiads  that 
the  regulations,  as  amended,  are  no  less 
eSecMve  than  the  requiremeDt  of  the 
federal  regulation. 

14.18  405  KAR  8:030E  and  8i)40E, 
section  15(2)(b]  are  incoimsteiit  with  30 
CFR  779^6  and  783.18  with  regard  to  the 
surface  Water  quality  parameters 
required  to  be  identified  as  part  of  the 
permit  application.  The  state  regulations 
give  the  regulatory  authori^  the 
discretion  to  delete  all  of  the  listed 
parameters  except  total  dissolved  solids 
(or  specific  conductance]  and  total 
suspended  solids.  The  federal 
regulations  require  information  on  the 
listed  parameters  for  all  permits. 

The  Secrataqr  is  concerned  that  the 
authority  to  delete  certain  water  quality 
.paranieters  could  result  ki  an 
inadequate  analysis  of  the  effect  of  the 
tiiinliig  on  Ae  receiving  stream.  Eadi 
parameter  listed  in  the  federal 
regulations  was  selected  because  it  was 
a  direct  retprireraent  of  the  Aot  or  was  a 
historical  problem  associated  with 
mining  fsee  Preamble  to  30  CFR  779.16, 
March  IS.  1978.  Federal  Raglstn.  44  FR 
15084  and  15095).  Hie  analysis  of  these 
parauMiters  is  necessary  to  determine  if 
compliance  wift  existing  eSuent 
limitations  will  prevent  material  damage 
to  die  recelviiig  stream  or  if  Bore 
stringent  measures  are  necessaiy.  Tlds 
analysis  is  espedoDy  critical  for 


consideration  «f  stenn  flow  conditions 
when  efflaent  standards  for  a 
sedimentation  poad  «re  relaxed. 

As  part  of  a  program  resobraiesion 
modification  (Adinrastration  Record 
KY-438],  Kentucky  aigaes  that  such 
(fiscretion  should  be  considered  no  less 
effective  th«i  the  federal  regulations  for 
two  basic  reasmis.  F^t,  the  State 
believes  ^ICRA  intended  regulatory 
authorities  to  have  fleidbility  to  match 
the  regulatory  requirements  for 
protectmg  the  hydrolagic  bakace  to 
local  comfitteae.  Second,  the  State 
bebeves  their  gaidebaes  would  require 
all  the  listed  elements  exoefi  JFor 
existing  operatims,  and  Kentucky 
provides  technical  rationale  as  to  why 
certain  deletions  should  be  allowed  for 
existing  operations. 

In  order  to  support  the  contention  that 
the  Act  intended  to  give  the  states 
flexibility  to  estabUsh  l^drologic 
requirements,  Kentucky  quoted  the 
foUowing  sectioa  from  the  Act's 
legislative  history: 

'Vorfthe)  moat  crifical  areas  (with) 
uncertain  haglle  liydiolagic  aettingt,  the  bill 
sets  standarda  that  an  iofierative  to  l>egin  to 
aMtire  that  advera«  impacts  ta  the  hydrologic 
balances  are  not  irreparable  *  *  *  It  is 
anticipated  that  the  state  regulatory 
authorities  will  strengthen  such  provisions 
and  require  whatever  measnrei  are 
necessaiy  to  meet  local  conditions.''  (HJL 
Rep.  No.  SS-ae,  95th  CoayvM,  nrst  Session 
{1977i  p.  im) 

Kentucky  aigues  that  the  Act  does  not 
specify  particular  parameters  which 
must  be  used  to  characterize  the 
adverse  effects  of  mining  and  state  that, 
"It  could  be  aigued  (hat  the  parameters 
of  pH.  specific  conductance  and  total 
suspended  solids  would  be  sufficient  to 
address  the  water  quality  categories  of 
acid  and  toxic  mine  drainage,  dissolved 
solids  (mineralization]  and  suspended 
solids."  However,  Kentucky  recognizes 
that  in  many  cases  these  minimum 
reqolremeats  would  be  insufRcient  for  a 
proper  evakiatioB  of  adverse  impacts. 

Kentucky  states  that  it  has  guidelines 
which  specify  llie  water  quality 
parameters  which  mnst  be  addressed  by 
the  applicant  and  failliet  ftiaX  the  only 
requirements  Which  hove  been  deleted 
are  dissolved  iron,  dissolved  manganese 
and  sutfats  tor  existing  underground 
mines  and  preparation  plants.  However, 
the  guidelines  were  not  submitted  as 
part  of  the  program,  and  Kentucky  has 
not  stated  ftat  fre  parameters  listed  in 
its  explanatioa  will  be  reqidred  as  a 
matter  of  policy. 

Ibe  Secrtftasry  basically  agrees  with 
uie  Staters  interpretation  of  &e 
legislative  Ustoty  except  that  he 
believes  that  the  flexibility  desired  by 
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the  Stale  is  obtainable  through  the  state 
program  approval  process.  The 
Secretary  does  not  believe  Congress 
intended  the  State  to  have  unlimited 
flexibility  to  delete  all  parameters  on  a 
case-by-case  basis. 

The  explanation  submitted  by 
Kentucky  does  not  actually  commit  the 
State  to  limiting  the  deletion  of  water 
quality  parameters  to  the  situations 
discussed  in  the  explanation.  The 
guidelines  mentioned  in  the  explanation 
have  been  submitted  to  OSM  for 
informal  review  but  the  drafts  and 
OSM's  comments  on  the  drafts  have  not 
been  incorporated  into  the 
administrative  record  since  a  final 
guideline  was  not  submitted,  nor 
required,  as  part  of  the  program 
resubmission. 

The  Secretary  concurs  that  the 
deletion  of  dissolved  manganese, 
dissolved  iron,  and  sulfate  from  the  list 
of  required  parameters  for  existing 
operations  producing  no  significant  new 
surface  disturbance  is  no  less  effective 
than  the  federal  regulations  for  the 
following  reasons  given  by  the  state: 
"Since  (1)  existing  operations  should 
have  previous  knowledge  of.  and 
experience  with,  any  treatment 
requirements  for  iron  and  manganese; 
(2]  rates  of  mineralization  have  likely 
stabilized  at  many  older  existing 
underground  mines  and  coal  preparation 
plants;  (3)  premining  planning  cannot  be 
done  for  existing  disturbed  acres  to 
reduce  the  rate  of  mineralization;  and  (4) 
such  operations  generally  create  less 
disturbed  material  than  surface  mines." 

Based  on  this  explanation,  the 
Secretary  believes  that  he  could  approve 
the  State's  regulations  if  Kentucky 
submits  a  clear  policy  statement 
indicating  that  the  deletions  allowed  in 
the  regulations  would  only  be  exercised 
for  dissolved  manganese,  dissolved  iron 
and  sulfate  for  existing  operations  not 
expected  to  create  ngnificant  new 
surface  disturbance.  Either  a  regulatory 
change  or  a  policy  statement,  as 
discussed,  is  required  as  a  condition  of 
program  approval  The  State  may  elect 
to  submit  additional  material,  such  as  its 
final  hydrology  guidelines,  to  support 
further  flexibility  for  deletion  of 
parameters  in  certain  situatitHis. 
However,  until  such  time  as  the 
Secretary  approves  the  circumstances 
for  which  further  deletions  may  be 
made,  the  atote  must  not  use  its 
authority  to  delete  parameters  other 
dian  diMolved  manganese,  dissolved 
iron,  and  sulfate  for  existiag  operatioiis 
not  expected  to  create  significant  new 
surface  disturbance.  The  state  may  also 
delete  the  parameters  of  temperature, 
alkalinite,  dteaolved  anu^anese  and 


sulfate  for  any  operation  since  these 
parameters  are  not  specifically  required 
by  the  Federal  regulations. 

14.19    The  Secretary  finds  that  the 
Kentucky  program  does  not  adequately 
demonstrate  that  the  State  meets  the 
requirements  of  30  CFR  771  and  SMCRA 
section  502(d)  regarding  the  time  limits 
for  receiving  and  processing  permanent 
program  permit  applications  for  existing 
operations.  The  Secretary  recognizes 
that  Kentucky  is  in  a  unique  situation 
because  of  the  large  number  (3500)  of 
applications  relating  to  existing 
operations  expected  during  the  first 
eight  months  of  primacy,  which  would 
preclude  the  meeting  of  the  statutory 
deadline  of  eight  months  for  reviewing 
all  applications.  Therefore,  the  Secretary 
must  consider  the  State's  plan  for 
receiving  and  reviewing  applications  to 
determine  if  it  is  a  good  faith  effort  to 
meet  the  intent  of  SMCRA.  The 
regulatory  requirements  relating  to  this 
process  are  described  in  405  KAR  8.-010E 
section  2  and  section  16,  and  the  state 
plan  for  processing  the  surge  of 
applications  is  described  in  the 
narrative  titled  "Kentucky's  Plan  for 
Transition  to  Primacy"  (Administrative 
Record  KY-438). 

The  Kentucky  program  has  a  two  step 
process  where  the  operator  must 
provide  preliminaiy  data  as  a 
"transition  application"  during  the  first 
two  months  of  primacy  and  then  must 
complete  his  application  by  the  eighth 
month  of  primacy.  The  Secretary 
interprets  SMCRA  as  allowing  existing 
operators  to  continue  mining  past  eight 
months  after  primacy  if  they  make  a 
good  faith  effort  to  submit  an 
application  during  the  first  two  months 
of  primacy  and  woric  within  a 
reasonable  schedule  to  complete  the 
application,  if  the  application  is 
determined  to  be  incomplete.  Given  the 
large  nmnber  of  anticipated  applications 
in  Kentucky,  the  Secretary  is  persuaded 
of  the  necessity  for  a  prelimiiury 
application  foQowed  by  a  complete 
application  since  aH  operators  are  to  be 
made  aware  that  the  appbcation  must 
be  complete  by  the  eighth  month. 

However,  the  Kentucky  plan  does  not 
specify  when  the  State  ¥vill  finish  its 
completeness  determinations  for 
existing  (^>eratioos.  An  incomplete 
appUcation  could  wait  in  a  backlog  of 
applications  for  months.  In  addition,  the 
State  plan  shows  that  priority  will  be 
given  to  processing  applications  for  new 
operations.  Althoi^  the  plan  indicates 
that  a  tow  number  (100)  of  new  permite 
is  expected  during  tbm  first  20  months  of 
primacy,  the  Secrataiy  is  concerned  that 
processing  of  the  new  permits  could 
ptedude  prooessing  of  the  other 


applications  as  required  by  SMCRA 
section  502(d).  This  concern  would 
become  manifest  if  the  number  of  new 
permits  expected  in  the  program  plan  is 
underestimated. 

The  Secretary  recognizes  that  the 
State  is  tryir^  to  balance  its  time 
requirements  for  processing  new 
applications  with  the  eight  month 
deadline  for  permit  review  established 
in  section  502(d)  of  SMCRA.  Given 
Kentucky^  circumstances,  the  Secretary 
believes  that  a  goal  of  20  months  from 
primacy  for  processing  the  applications 
for  operatioiu  continuing  under  interim 
permits  is  reasonable.  However,  to 
ensure  that  the  goals  for  receipt  and 
review  of  complete  applications  are  not 
pushed  forward  indefinitely  because  of 
work  on  new  applications,  the  Secretary 
is  requiring,  as  a  program  condition,  that 
the  State  submit  a  plan  which  includes: 
(1)  A  process  for  prompt  completeness 
determinations  by  DNREP  on  full 
applications  from  existing  operators 
expecting  to  continue  mining  past  the 
eighth  month  of  primacy;  (2)  assurances 
that  operators  who  have  not  submitted 
complete  applications  by  eight  months 
after  primacy  will  be  immediately 
advised  that  they  may  not  continue 
mining  until  a  permit  is  approved;  (3)  a 
policy  that  applications  for  new 
operations  will  not  be  given  priority  for 
processing  over  applications  for  existing 
operations  which  are  continuing  under 
interim  program  permits  when  such 
existing  mine  applications  are  one  year 
old  or  older. 

Finding  15 

In  accordance  with  30  CFR 
732.15(b)(3),  the  Secretary  finds  that  the 
Kentucky  program  demonstrates  that  the 
Kentucky  DNREP  can  regulate  coal 
exploration  consistent  with  SO  CFK  Parts 
776  and  815.  The  State's  authority  is 
discussed  in  Findings  1,  2  and  4,  above. 
Kentucky  has  incorporated  the 
provisions  of  30  CFR  Parts  776  and  815 
into  portions  of  405  KAR  ftOaOE  and 
20:O20E.  The  narrative  description  of  the 
state  systems  is  found  in  the  narratives 
entitled  "State  section  731.14(g)(1)"  and 
"State  section  731.14(g)(B)".  Significant 
issues  undolying  this  finding  are  as 
follows: 

15.1    The  Secretary  previously  ioond 
405  KAR  ftOaK,  section  2(3)(a)  to  be 
inconsistent  with  30  CFR  77e.l2(bHl) 
because  the  State  section  did  not  requiie 
posting  of  the  notice  of  the  exploration 
application  at  ■  pabbc  office  (Finding 
15.1,  October  22.  Fedaral  Ra^ster.  45  PR 
69956).  However,  Kentucky  has  brought 
to  the  attentian  (tf  tin  Seavtary  405 
KAR  8:020E,  section  2(3){a)  which 
requires  the  applicant  to  pubUsh  a 
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newspaper  notice  of  the  application.  The 
Secretary  concurs  that  this 
advertisement  will  provide  the  notice 
necessary  to  give  the  public  the 
opportunity  for  comment  on  the 
application.  Therefore,  405  KAR  8:020E, 
section  2(3](a)  is  found  to  be  no  less 
effective  than  the  Intent  of  30  CFR 
776.12(b)(1). 

15.2    The  Secretary  previously  found 
the  State  program  narrative  description 
for  731.14(g)(1)  and  731.14(g)(2) 
inconsistent  with  the  regulatory 
requirements  because  the  narrative 
description  misstated  the  number  of 
days  for  public  comment  on  an 
application.  The  program  narrative 
sections  have  been  revised  to  correct 
these  discrepancies  and  the  Secretary 
finds  them  acceptable. 

Finding  16 

In  acccordance  with  30  CFR 
732.15(b)(4),  the  Secretary  finds  that  the 
Kentucky  program  demonstrates  that  the 
Kentucky  DNREP  can  regulate  the 
extraction  of  coal  incident  to 
Government-financed  construction 
consistent  with  30  CFR  Part  707. 
Legislative  authority  is  discussed  under 
Finding  1.  State  regulations  consistent 
with  30  CFR  Part  707  are  found  in 
portions  of  406  KAR  7:030. 

The  Secretary  previously  questioned 
405  KAR  7:030.  section  3  because  it 
appeared  to  allow  all  reclamation  work 
under  Title  IV  of  SMCRA  (abandoned 
mine  land  (AML)  reclamation  fund]  to 
be  exempted  from  the  environmental 
protection  performance  standards.  This 
finding  is  resolved  by  a  policy  statement 
from  DNREP  as  explained  in  Finding  1.2 
above. 

Finding  17 

In  accordance  with  30  CFR 
732.15(b)(5),  the  Secretary  finds  that  the 
KentucI^  program  demonstrates,  except 
as  noted  below,  that  the  Kentucky 
DNREP  can  enter,  inspect  and  monitor 
all  coal  exploration  and  surface  coal 
mining  and  reclamation  operations 
consistent  with  section  517  of  SMCRA 
and  Subchapter  L  of  30  CFR  Chapter  VII. 
The  State's  legislative  authority  is 
discussed  under  Finding  2.  Provisions  of 
30  CFR  Chapter  Vn.  Subchapter  L  are 
incorporated  in  405  KAR  12:010E, 
12K)20E  and  12:030E.  The  description  of 
the  State's  Inspection  system  is  foimd  in 
the  narratives  entitled  "State  section 
731.14(g)  (4)-{7)  and  l*'.  Significant 
issues  discussed  during  the  review  of 
the  Kentucky  program  corresponding  to 
Subchapter  L  of  30  CFR  Chapter  VII  are 
as  follows: 

17.1    In  response  to  findings  made  in 
the  October  22. 1980,  Federal  Register, 
the  State  has  changed  several  State 


program  sections  to  be  substantially 
identical  to  their  federal  counterparts. 
For  this  reason,  the  Secretary  finds  that 
the  problems  raised  by  the  following 
findings  from  the  October  22, 1980, 
Federal  Regbter  have  been  resolved: 
17.1, 17  J.  17.4. 17.5  and  17.6. 

17.2  The  Secretary  previously  found 
405  KAR  IZ-OIOE.  Section  3(2) 
inconsistent  with  30  CFR  840.11(d)(2) 
because  the  State  section  did  not  specify 
that  inspections  would  be  made  without 
prior  notice.  (See  Finding  17.2.  October 
22, 1980,  Federal  Register.  45  FR  69957.) 
Kentucky  has  clarified  that  it  is  the 
State's  policy  to  conduct  unannounced 
inspections  (see  "Response  to  October 
1980  Findings".  Administrative  Record 
KY-413).  The  Secretary  therefore,  finds 
405  KAR  12.-010E.  Section  3,  as  stringent 
as  the  federal  requirement 

17.3  405  KAR  12:010E,  section  3(5)(a). 
differs  bom  30  CFR  840.11  concerning 
the  frequency  of  inspections.  The 
Kentucky  regulation  provides  that 
monthly  partial  inspections  will 
continue  at  a  site  until  after  DNREP 
determines  that  the  permit  area  is 
sufficiently  stable  with  respect  to  mass 
stability,  erosion,  revegetation.  water 
quality  and  other  reclamation 
requirements  so  that  the  quarterly 
complete  inspections  will  provide 
adequate  inspection.  The  regulation 
further  provides  that  this  determination 
will  not  be  made  until  at  least  after  the 
end  of  Phase  I  reclamation,  which  is 
defined  in  405  KAR  10K)40E,  SecUon  2. 
as  after  an  area  has  been  backfilled, 
regraded  and  seeded,  llie  federal 
regulations  state  that  the  regulatory 
authority  shall  conduct  at  least  one 
partial  inspection  per  month  and  one 
complete  inspection  per  calandar 
quarter.  However,  the  Secretary  agrees 
that  monthly  inspections  are  not 
necessary  on  sites  which  have  been 
stabilized  and  are  pending  bond  release. 
The  Kentucky  system  allows  the 
regulatory  authority  to  concentrate  its 
inspection  efforts  on  sites  with  a  higher 
potential  for  problems  than  the 
stabilized  areas.  The  Secretary  finds  the 
Kentucky  provisions  no  less  effective 
than  the  federal  requirements. 

17.4  The  Secretary  notes  that  the 
Kentucky  program  provides  that  only 
inspectors  who  obtain  the  rank  of 
principal  Inspector  or  above  are 
empowered  to  write  cessation  orders  for 
practices  creating  an  imminent  danger. 
(See  Finding  2.5  in  the  Response  to 
October  1980  Findings,  Administrative 
Record  KY-413.)  In  response  to 
questions  by  OSM  relating  to  the  State's 
capability  to  immediately  issue 
cessation  orders,  the  State  submitted  a 
list  (Administrative  Record  KY-438) 
showing  that,  at  present,  approximately 


66%  of  its  inspectors  have  the  title  of 
"principal"  or  above,  and  that  these 
people  are  evenly  distributed  among  the 
regional  offices.  This  information 
insures  that  Kentucky  can,  as  stated  in 
its  program,  immediately  dispatch  a 
principal  inspector  to  a  site  if  an 
inspector  who  is  not  empowered  to 
write  a  cessation  order  discovers  a 
possible  imminent  danger.  Therefore, 
the  Secretary  finds  that  the  Kentucky 
program  adequately  demonstrates  that 
Kentucky  can  issue  cessation  orders  in 
accordance  with  section  521  of  SMCRA. 

17.5    405  KAR  12.-030  is  inconsistent 
with  30  CFR  842  because  the  State  has 
deleted  all  provisions  for  citizens' 
access  to  the  minesites.  Kentucky 
maintains  that  SMCRA  does  not  require 
that  citizens  be  able  to  accompany  state 
inspectors  on  the  mine  site  and  that 
citizens  would  still  have  access  to  mine 
sites  with  federal  inspectors  (see 
"Explanation  of  Recent  Revisions", 
Administrative  Record  KY-413). 

As  a  requirement  for  program 
approval,  the  State  must  demonstrate 
that  they  have  regxdations  consistent 
with  those  promulgated  by  the  Secretary 
(SMCRA  Section  503(a)(7)).  Therefore, 
program  approval  is  condlitioned  upon 
promulgation  of  regulations  providLig 
citizen  access  to  mine  sites  in 
accordance  with  30  CFR  Part  842. 

Finding  18 

In  accordance  with  30  CFR 
732.15(b)(6).  the  Secretary  finds  that  the 
Kentucky  program  demonstrates,  except 
as  noted  below,  that  DNREP  can 
implement  administer  and  enforce  a 
system  of  performance  bonds  and 
liability  insurance  consistent  with  the 
requirements  of  Subchapter  J  of  30  CFR 
Chapter  VII.  Legislative  authority 
related  to  bonding  is  considered  in 
Finding  4.  The  description  of  the 
proposed  system  for  bonding  and 
insurance  is  located  in  the  narrative 
entitled  "State  section  731.14(g)(3)". 
Significant  issues  discovered  during  the 
review  of  the  Kentucky  program 
corresponding  to  Subchapter  J  of  30  CFR 
Chapter  VII  are  as  follows: 

18.1  In  response  to  findings  made  in 
the  October  22. 1980.  Federal  Register, 
the  State  has  changed  several  State 
program  sections  to  be  substantially 
identical  to  their  federal  counterparts. 
For  this  reason  the  Secretary  finds  that 
the  problems  raised  by  the  following 
findings  from  the  October  22. 1980. 
Federal  Register  have  been  resolved: 
18.3. 18.9, 18.12. 18.13. 18.14. 18.17. 18.19. 
and  18.20. 

18.2  As  discussed  in  Finding  18.1  of 
the  October  22, 1980,  Federal  Register 
(45  FR  69957).  the  Secretary  found 
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Kentucky's  definition  of  "self-bond"  in 
405  KAR  7.-02QE,  section  1  inconsistent 
with  30  CFR  600.5.  Kentucky  has 
decided  to  delete  self  bonding  as  an 
option  and  has  amended  the  regulations 
accordingly.  Therefore,  the  previous 
Hnding  has  been  resolved.  The 
elimination  of  self  bonding  regulations 
also  resolves  Finding  18.7  of  the  October 
22, 1980.  Federal  Register  (45  FR  89958). 

18.3  The  Secretary  previously  found 
405  KAR  lOKieOE,  which  applied  to  long- 
term  facilities  such  as  underground 
mines,  inconsistent  with  30  CFR  Part  801 
because  the  state  regulation  did  not 
consider  surface  construction  related  to 
subsidence  control  or  measures  for  mine 
drainage  treatment  (see  Finding  18.4, 
October  22, 1980.  Federal  Renter.  45  FR 
69958].  Kentucky  has  deleted  all  of  405 
KAR  10:060E  on  the  basis  of  OSM's 
decision  to  suspend  substantial  portions 
of  30  CFR  801  (see  December  7, 1981. 
Federal  Register,  46  FR  59934-59936). 
The  Secretary  finds  the  remaining 
sections  of  405  KAR  Chapter  10  apply  to 
both  surface  mines  and  long-term 
facilities  even  though  the  State 
regulations  no  longer  distinguish 
between  the  two.  The  State  regulations 
are,  therefore,  no  less  effective  than 
federal  requirements. 

18.4  As  discussed  in  Finding  18.5  of 
the  October  22, 1080. -Federal  Register 
(45  FR  69958).  the  Secretary  previously 
found  KAR  iQJXSOE,  section  3  less 
stringent  than  30  CFR  805.13.  as  the 
addition  of  the  word  "substantially*'  in 
front  of  the  phrase  "augmented  seeding" 
appeared  to  change  the  intended 
meaning  of  30  CFR  805.13.  Hie  October 
22. 1980.  finding  requested  that 
Kentucky  spectfy  what  husbandry 
practices  would  be  permissible,  and  thus 
would  not  extend  the  period  of  bond 
liability. 

The  purpose  of  30  CFR  805.13,  as  set 
forth  in  the  preamble  to  the  regulation 
(45  FR  52310,  August  6, 1980)  is  to 
distingmsh  between  normal 
conservation  practices  which  do  not 
extend  a  period  of  bond  liability  and 
augmented  conservation  practices 
which  lequice  an  extension  of  the 
liability  period.  Kentucky  interprets 
augmented  seeding,  fertilizing  and 
irrigation  to  mean  any  such  action  taken 
after  the  initial  planting.  However. 
i  805.13  is  intended  to  allow  correotive 
action  and  associated  reseeding  or  other 
husbandly  practices  necessitated  by 
corrective  actions  without  requiring  re- 
initiation of  the  bond  habihty  period. 
Kentucky  considers  it  unnecessary  to 
specify  what  constitutes  selective 
husbandry  practices  beyond  its 
standard  of  "substantially  augmented- 
seeding,  feitilizatian.  irrigation,  or  other 


work,"  and  considers  minor 
augmentatioRS  to  constitute  the  "normal 
conservation  practices"  provided  for  in 
§  805.13(b)(3).  Thus,  minor 
augmentations  are  all  those  which  are 
not  substantial.  (See  "Response  to 
October  1980  Pindmgs",  Administrative 
Record  Ky-413.)  The  Secretary  agrees 
that  minor  augmentation  by  seeding, 
fertilizing,  and  irrigation  is  a  normal 
conservation  practice,  and  finds 
Kentucky's  regulation  no  less  effective 
than  the  federal  requirements. 

16.5    As  discussed  in  Finding  18.6  of 
the  October  22. 196a  Federal  Register 
(45  FR  69959),  the  Secretary  found  tiie 
bond  adjustment  provisions  of 
Kentucky's  program  less  stringent  than 
§  805.14.  Kentucky  has  revised  405  KAR 
10:020E,  section  1(4),  to  include  a  factor 
for  past  changes  in  the  cost  of 
performing  reclamation  (historical  cost 
factor)  when  calculating  the  initial 
amount  of  the  bond.  Also,  Kentucky  has 
revised  405  KAR  8:010E,  section  19(l}(a) 
to  include  a  provision  for  bond  re- 
evaluation  at  the  time  of  the  permit 
review.  Changes  in  the  mining  operation 
or  reclamation  plan  will  require  a  permit 
revision  (405  KAR  8:010E  section  2).  Any 
changes  in  the  cost  of  reclamation  above 
the  "historical  co«t  factor"  will  be 
covered  by  405  KAR  tO-JOOE,  section  4, 
which  provides  for  an  adjustment  of  the 
bond  amount  when  the  cost  of 
reclamation,  restoration,  or  abatement 
work  dianges  substantially.  405  KAR 
10X)20E.  section  4  differs  from  30  CFR 
805.14  as  the  costs  changes  must  be 
substantial  before  causing  the  bond  to 
be  adjusted.  However,  because  of  the 
above  dted  revisions.  Kentucky's 
program  is  no  less  effective  th^  the 
federal  regulation  in  providing  for  bond 
adjustments  as  conditions  or  costs 
change. 

18.6    The  Secretary  previously 
disapproved  405  KAR  10:030E,  section  2 
as  it  did  not  require  the  collateral 
supporting  a  collateral  bond  to  be 
valued  at  its  current  market  value  rather 
than  its  face  value,  as  required  by  30 
CFR  80B(f)(2).  (See  Finding  18.8,  October 
22, 198a  45  FR  09958.)  Under  Kentucky's 
present  definition  of  collateral  bonds, 
supporting  collateral  is  limited  to  "cash, 
negotiable  certificates  of  deposit  or  an 
irrevocable  letter  of  credit"  405  KAR 
7:020E(19).  The  market  value  of  each  of 
these  types  of  collateral  is  its  face  value. 
Kentud^  has  deleted  any  negotiable 
bonds  from  its  definition  of  acceptable 
collateral  bonds,  thus  eliminating  the 
use  of  any  collateral  for  which  fair 
market  value  is  a  factor.  Therefore,  the 
Secretary  finds  405  KAR  lOfiSOB,  section 
2  no  less  effective  than  the  Federal 
requireooents. 


15.7  In  Finding  18.5  of  the  October 
22, 198a  Fedesal  Register  (45  FR  69959). 
the  Secretary  found  405  KAR  IQMOE 
less  stringent  than  30  CFR  807.11(f)(5)  as 
the  state  section  contained  no  provision 
fornotification  to  local  government 
bodies  of  a  decisison  to  release  a  bond 
and  the  right  to  request  a  hearing. 
Kentucky  has  revised  405  KAR  10A4QE, 
section  l(5)(b)  to  include  notice  to  the 
County  Judge-Executive.  The  Secretary 
finds  that  this  action  resolves  the 
previous  concern. 

18.8  As  discussed  in  Finding  18.11  of 
the  October  22, 1980,  Federal  Register 
(45  FR  69959),  the  Secretary  previously 
questioned'405  KAR  10:040E,  section  2 
because  it  did  not  contain  sufficient 
criteria  to  assure  that  no  increment  was 
prematurely  released  from  the  permit 
area.  The  State  has  ctmipletely  revised 
its  bonding  regulations,  and  has 
included  language  similar  to  30  CFR 
807.12  (b)  and  (e)  as  requested  by  the 
Secretary.  The  main  difference 
remaining  between  the  state  and  the 
federal  regulations  is  that  405  KAR 
10:040E,  section  3  allows  each  bond 
increment  to  be  treated  independendy 
and  deleted  from  the  permit  area  after 
final  release  xm  the  increment,  whereas 
30  CFR  807.12(c)  specifies  that  the 
increment  not  be  released  from  the 
permit  area  separately  from  the  last 
remaining  increment 

However,  the  Secretary  finds  the 
State  requirements  no  less  effective  thaa 
the  federal  requirements  because  of  the 
additional  safeguards  that  the  State  has 
etablished  for  the  increments.  405  KAR 
10:010E.  section  3(3)(a)  provides  diat 
"where  the  approved  postmining  land 
use  is  of  such  a  nature  that  successful 
implementation  of  the  postmining  land 
use  capacity  depends  upon  an  area 
being  integrally  reclaimed  then  that  area 
must  be  contained  within  a  single 
increment".  Further,  40S  KAR  10M(^ 
section  2(3]  provides  that  "the 
Department  shall  not  release  any 
liability  under  performance  bonds 
applicable  to  a  permit  if  such  release 
would  reduce  the  total  remaining 
liability  *  *  *  to  an  amount  less  than 
that  necessary  for  the  Department  to 
complete  the  approved  reclamation 
plan,  achieve  oon^liance  with  the 
requirements  of  KRS  35a  Titie  405*  *  * 
and  abate  any  significant  harm  *  *  * 
which  might  occur  prior  to  the  release  of 
all  performance  bond  liabihty  for  the 
permit  area".  The  State  also  requires  in 
405  KAR  10:0ia  section  3(3)(d)  tiiat  the 
increment  boundaries  be  physically 
marked  on  the  site. 

The  state  provisions  require  the 
regulatory  authority  to  determine  tiiat 
the  units  are  independent  at  the 
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initiation  of  the  bond  and  before  the 
increment  is  released  from  the  pennit 
area.  The  State  regulations  would  assure 
that  an  increment  is  not  released  from 
the  permit  area  if  the  increment  was  not 
self-supporting  or  if  it  had  a  potential 
impact  on  the  remaining  area.  Therefore, 
the  Secretary  flnds  that  405  KAR 
10:040E,  section  3  is  no  less  effective 
than  30  CFR  807.12(c). 

18.9  As  discussed  in  Finding  18.16  of 
the  October  22, 1980,  Federal  Register 
(45  FR  69959)  405  KAR  10:050E  section  2 
was  previously  found  inconsistent  with 
30  CFR  808.12  (a)(4)  and  (b)  because  the 
State  regulations  failed  to  Include 
language  requiring  the  regulatory 
authority  to  piu^ue  bond  forfeitures 
through  all  levels  of  appeal.  To  resolve 
this  issue  Kentucky  submitted  a  policy 
statement  explaining  that  an  Order  of 
Forfeiture  becomes  final  after  the 
opportimity  for  an  administrative 
hearing,  and  that  such  an  order  would 
be  diligently  pursued  through  the  courts 
if  necessary  (See  February  12, 1982. 
letter  from  DNREP,  Administrative' 
Record  Ky  438).  The  Secretary  believes 
the  policy  statement  resolves  the 
previous  concerns,  and  finds  405  KAR 
10:050E,  section  2  no  less  effective  than 
the  federal  requirements. 

18.10  The  narrative  under  State 
program  9  731.14(g)(3)  was  previously 
disapproved  because  the  bond 
computation  formula  shown  in  the 
narrative  yielded  maximum  per  acre 
bond  amounts  that  were  unrealistically 
low.  (See  Finding  18.18.  October  22. 
198a  Federal  Register.  45  FR  69959).  The 
revised  program  submission  deletes  the 
previous  formula  but  the  State  has 
assured  the  Secretary  that  a  new 
formula  will  be  developed  to  establish 
sufficient  bond  amounts.  The  Secretary 
believes  that  the  actual  formula  or  other 
internal  guidelines  used  to  estabUsh 
bond  amounts  are  not  required  as  part 
of  the  narrative  description  and  30  CFR 
731.14.  The  Secretary  accepts  the  State's 
explanation  that  a  formula  will  be  used 
and  considers  verification  of  the 
adequacy  of  the  formula  an  oversight 
function.  State  program  narrative 

S  731.14(g)(3)  is,  therefore,  approved 
except  as  related  to  cumulative  bonding 
as  discussed  in  Finding  18.11. 

18.11  In  Finding  18.21  of  the  October 
22, 1980,  Federal  Register  (45  FR  69961), 
concern  was  expressed  that  Kentucky 
might  have  such  a  large  backlog  of 
pending  bond  forfeiture  actions  that 
DNREP  might  not  be  able  to  effectively 
implement  a  bond  forfeiture  system 
under  primacy.  In  a  letter  dated 
February  12. 1982  (Administrative 
Record  Ky  438),  DNREP  explained  that 
the  backlog  has  been  reduced  and 


organizational  and  manpower  changes 
have  been  made  to  eliminate  this 
problem.  The  Secretary  believes  the 
explanation  given  adequately  resolves 
the  previous  concerns. 

18.12  The  Secretary  notes  that  405 
KAR  10:040E  section  1  differs  from  30 
CFR  807.11(f)  because  the  State 
regulations  fail  to  clearly  state  that  a 
requested  hearing  on  a  bond  release 
decision  would  be  held  before  the  actual 
release  is  made.  However,  a  policy 
statement  submitted  by  DNREP  clarified 
that  releases  will  not  be  made  prior  to 
the  completion  of  the  hearing  process. 
(See, February  12, 1982,  letter  from 
DNREP,  Administrative  Record  KY-413.) 
As  clarified  by  this  policy  statement  the 
Secretary  finds  405  KAR  10:040E  section 
1  no  less  effective  than  30  CFR  807.11(f). 

18.13  The  Secretary  notes  that 
Kentucky  has  deleted  regulatory 
references  similar  to  30  CFR  806.12(g] 
which  specify  the  maximum  amoimt  a 
bank  can  extend  on  a  letter  of  credit  As 
part  of  the  program  resubmission, 
Kentucky  includes  KRS  304.5-120,  which 
places  statutory  limits  on  letters  of 
credit  The  Secretary  finds  the 
limitations  imposed  by  the  Kentucky 
statute  are  no  less  effective  than  the 
federal  regulations  at  30  CFR  806.12(g)  in 
preventing  banks  irom  being 
overextended  through  letters  of  credit. 

iai4    The  Secretary  finds  405  KAR 
10:040.  section  1(7)  inconsistent  with 
SMCRA  section  519  because  the  State 
regulations  allow  for  a  bond-crediting 
procedure  under  their  cimiulative 
bonding  system  that  does  not  provide 
for  adequate  public  participation. 
Kentucky  provides  an  operator  with  the 
opportunity  for  a  hearing  on  a  bond 
crediting  decision  but  faUs  to  provide 
such  an  opportunity  to  others  with  a 
legal  interest  which  may  be  affected. 
Kentucky  maintains  that  its  bond  credit 
is  not  a  bond  release  since  no  actual 
section  of  the  permit  Is  released  bom 
liability  even  diough  the  part  of  the 
bond  amount  originally  applicable  to 
one  section  of  the  permit  is  "credited"  to 
another  section  (see  18.11  under  the 
"Response  to  October  1980  Findings". 
Administrative  Record  KY-413]. 

The  Secretary  is  not  persuaded  by 
Kentucky's  argument  that  a  credit  is  not 
a  release.  Section  519(c)  of  SMCRA 
refers  to  releases  "in  whole  or  in  part" 
of  reclaimed  areas  covered  by  a  "bond 
or  deposit  thereor*.  SMCRA  section  519 
does  not  limit  bond  release  procedures 
to  a  release  of  bond  liability  but 
consistently  refers  to  release  of  all  or 
part  of  the  bond.  The  Secretary  finds  no 
substantive  difference  between  a 
release  under  section  519  of  SMCRA 
and  a  credit  under  Kentucky  regulations. 


Approval  of  the  Kentucky  program  is 
conditioned  upon  the  State  enacting 
regulations  including  public 
participation  requirements  consistent 
with  section  519  of  SMCRA  or  deleting  •- 
the  cumulative  bonding  system. 

Finding  19 

In  accordance  with  30  CFR 
732.15(b)(7),  the  Secretary  finds  that  the 
Kentucky  program  demonstrates,  except 
as  noted  below,  that  the  State  has 
sufficient  provisions  for  civil  and 
critninal  sanctions  for  violations  of  State 
law,  regulations  and  conditions  of 
permits  and  exploration  approvals 
consistent  with  Section  518  of  SMCRA. 
Legislative  authority  relating  to 
enforcement  is  discussed  in  Finding  2. 
Regulatory  provisions  related  to  Section 
518  of  SMCRA  are  found  in  405  KAR 
7:090E.  The  State's  system  for 
implementing  these  sanctions  is 
described  in  the  narrative  entitled 
"State  section  731.14(g)(4)-{7)  and  (15)". 
Significant  issues  discovered  during  the 
review  of  the  systems  and  reguiations 
pursuant  to  SMCRA  section  518  are  as 
follows: 

19.1  In  response  to  findings 
published  in  the  October  22, 1980, 
Federal  Register,  the  State  has  changed 
several  program  sections  to  be 
substantially  identical  to  their  federal 
counterparts.  For  this  reason,  the 
Secretary  finds  that  the  problems  raised 
by  the  following  findings  from  the 
October  22. 1980,  Federal  Register  have 
been  resolved:  19.1. 19.3. 19.4, 19.5.  and 
19.6. 

19.2  In  Finding  19.2  of  the  October 
22, 1960,  Federal  Regbter  (45  FR  69961). 
the  Secretary  previously  found  the 
Kentucky  program  insufficient  because 
it  failed  to  establish  a  procedure  for  the 
assessment  of  civil  penalties.  In  the 
program  resubmission  the  State  has 
included  guidelines  which  will  be  used 
in  the  assessment  of  civil  penalties. 
Since  the  State's  law  and  regulations  are 
in  accordance  with  section  518(a)  of 
SMCRA.  the  Secretary  believes  the 
guidelines  provide  sufficient  procedural 
guidance  for  assessment.  The  Secretary 
finds  that  the  Kentucky  program  is  no 
less  effective  thae  the  federal 
requirements  for  assessing  civil 
penalties. 

19.3  405  KAR  7: 090E  section  3 
differs  from  30  CFR  845  because  the 
Kentucky  regulation  provides  that  the 
Department  send  its  notice  of  a 
proposed  civil  penalty  assessment 
following  the  issueince  of  the  final  notice 
of  inspection  of  noncompliance  rather 
than  following  the  initial  issuance  of  the 
notice  or  order  as  in  30  CFR  845.17(b). 
As  explained  in  the  "Explanation  for 
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Recent  Revisions"  (Administrative 
Record  KY-413).  Kentucky  believes  its 
method  is  more  practical  than  the 
federal  procedure,  which  often  requires 
a  reassessment  after  all  relevant  facts 
pertaining  to  the  violation  are  known. 
Under  the  Kentucky  system,  the  dvil 
penalty  assessment  process  would  not 
begin  until  the  final  determination  as  to 
abatement  had  been  made.  At  most,  the 
process  would  be  initiated  30  days  after 
a  violator  had  failed  to  abate  a 
violation.  In  this  manner  the  Department 
would  always  know  the  total  amount  to 
be  assessed  before  sending  its  notice  of 
proposed  penalty  assessment  The 
Secretary  concurs  with  Kentucky's 
rationale,  and  finds  405  KAR  7K)90E 
section  3  no  less  effective  than  the 
federal  requirements. 

Finding  20 

In  accordance  with  30  CFR 
732.15(b)(8).  the  Secretary  finds  that  the 
Kentucky  program  demonstrates  that  the 
State  can  issue,  modify,  terminate  and 
enforce  notices  of  violation,  cessation 
orders  and  show  cause  orders  in 
accordance  with  section  521  of  SMCRA 
and  Subchapter  L  of  30  CFR  Chapter  VIL 
Legislative  authority  relating  to  Section 
521  of  SMCRA  Is  discussed  under 
Finding  2.  Provisions  of  30  CFR  Chapter 
VII,  Subchapter  L  are  incorporated  in 
405  KAR  12:010E,  12:020E,  and  12:030E. 
The  description  of  the  State's  system  for 
issuing  enforcement  notices  is  contained 
in  the  narrative  entitled  "State  section 
731.14(g)(4-7)  and  (15)".  Significant 
issues  raised  during  the  review  of 
Kentucky  narrative  and  regulations  are 
as  follows: 

20.1  In  response  to  the  findings 
published  in  the  October  22, 1980, 
Federal  Register,  the  State  has  changed 
several  program  sections  to  be 
substantially  identical  to  their  federal 
counterparts.  For  this  reason,  the 
Secretary  fimds  that  Findings  20.1  and 
20.3  of  the  October  22, 1980,  Federal 
Register  have  been  resolved. 

20.2  Finding  20.2  of  the  October  22. 
1980,  Federal  Register  (45  FR  69961). 
identified  405  KAR  12:020E,  Section  2  as 
being  inconsistent  with  30  CFR  843.12(a] 
because  the  State  section  does  not 
exempt  violations  creating  an  imminent 
danger  from  a  notice  of  violation  (NOV). 
The  federal  regulation  requires  a 
cessation  order  for  a  violation  creating 
an  imminent  danger.  Kentucky  has 
explained  that  in  order  to  have  a 
standard  record-keeping  device  for  their 
computer,  a  notice  of  non-couipliance 
and  a  cessation  order  for  imminent 
danger  will  be  issued.  Issuing  both 
citations  fits  the  State  scheme  of  using 
inspections  of  non-compliance  to  follow 
up  all  enforcement  orders  pi  the 


Department  (see  "Response  to  October 
1980  Findings",  Administrative  Record 
KY-413).  The  Secretary  finds  the 
Kentucky  procedure  no  less  effective 
than  the  federal  regulations. 

20.3    In  Finding  20.4  of  the  October 
22. 1980.  Federal  Register  (45  FR  69961), 
the  Secretary  expressed  concern  that  in 
Kentucky's  system  description  under 
State  program  S  731.14(g)(5),  there  was 
no  provision  for  State  inspectors  to 
vacate  a  notice  of  non-compUance. 
Seemingly,  the  only  way  Kentucky  could 
remedy  a  violation  issued  in  error  would 
be  a  formal  hearing,  which  the  Secretary 
felt  would  be  cumbersome  and 
inconsistent  with  30  CFR  Part  843. 
Kentucky  has  informed  the  Secretary 
that  the  Director  of  Operations  and 
Enforcement  is  authorized  by  regulation 
to  vacate,  without  a  formal  hearing,  a 
notice  or  order  upon  written 
recoDunendation  of  the  inspectorand  the 
regional  administrator  (see  "Response  to 
October  1980  Findings".  Administrative 
Record  No.  KY-413).  The  Secretary  finds 
Kentucky's  system  to  be  no  less 
effective  than  30  CFR  843. 

Finding  21 

In  accordance  with  30  CFR 
732.15(b)(9),  the  Secretary  finds  that  the 
Kentucky  program  demonstrates  that  the 
State  can  designate  areas  as  unsuitable 
for  surface  coal  mining  consistent  with 
30  CFR  Chapter  VE  Subchapter  F. 
Kentucky  incorporated  provisions  of 
Subchapter  F  in  405  KAR  Chapter  24. 
The  State's  description  of  the  proposed 
system  for  designating  lands  unsuitable 
is  located  in  the  narrative  entitled, 
"State  Program  5  731.14(g)(ll)."  The 
State  has. sufficient  legislative  authority 
to  accomplish  this  requirement. 
Significant  issues  raised  during  the 
review  of  the  Kentucky  regulations  are 
analyzed  as  follows: 

21.1    In  response  to  findings  made  in 
the  October  22. 1980,  Federal  Registw, 
the  State  has  changed  several  State 
program  sections  to  be  substantially 
identical  to  the  federal  counterparts.  For 
this  reasoa  the  Secretary  finds  that  the 
problems  raised  by  the  following 
findings  from  the  October  22, 1980. 
Federal  Register  have  been  resolved: 
21.1.  21.2,  21.3,  21.6  and  21.7. 

21J2    405  KAR  24K)30E  section  4(1) 
provides  that  a  person  petitioning  to 
have  an  area  designated  as  unsuitable 
for  surface  mining  will  not  be  notified  of 
permit  applications  received  that 
include  any  of  the  area  covered  in  the 
petition  until  such  time  as  the  petition  is 
determined  to  be  complete.  A  previous 
finding  noted  that  the  Kentucky 
regulation  did  not  agree  with  30  CFR 
764.15(a)(6),  which  seemingly  requires 
that  a  petitioner  be  notified  of  relevant 


permit  applications  without  regard  to 
the  completeness  of  the  petition.  See 
Findings  21.5, 45  FR  69961. 

Kentucky  responds  by  referring  to  die 
completeness  requirements  described  in 
30  CFR  764.13(b)  and  764.15(a)(1)  and 
the  reference  to  frivolous  petitions  in  30 
CFR  764.15(a)(3).  Kentucky  insists  that  it 
should  have  "reasonable  administrative 
discretion"  to  await  these  completeness 
and  frivolity  determinations  before  it 
undertakes  the  potentially  burdensome 
notification  procedures  required  in  the 
subject  regulation.  Kentucky  insists  that 
no  prejudice  would  result  to  the 
petitioner  from  its  proposed  procedure, 
as  the  public  notice  requirements  in  30 
CFR  786.11(a)  and  iU  parallel  provision. 
405  KAR  8:010E  section  &  provide  a 
minimum  of  four  notices  in  a  local 
newspaper  of  general  circulation,  which 
enables  a  petitioner  to  identify  relevant 
permit  applications  and  file  objections 
as  appropriate. 

30  CFR  764.15  and  the  Kentucky 
counterpart  405  KAR  24.O30E  section  3 
and  section  4  add!*ess  the  concept  of  a 
"complete"  petition.  Each  estabUshes 
that  upon  the  receipt  of  a  petition  the 
first  order  of  business  for  the  regulatory 
authority  is  the  determination  of  the 
petition's  completeness.  This 
determination  is  to  be  made  in  less  than 
30  days  from  the  receipt  of  the  petition. 
By  the  end  of  that  period  the  petitioner 
is  to  be  notified  by  certified  mail 
whether  the  petition  is  complete. 

Kentucky's  desire  not  to  start 
notifying  petitioners  of  applications  filed 
until  the  completeness  determination 
has  taken  place  does  not  render  the 
Kentucky  program  deficient  As  stated 
above,  the  permit  application 
regulations  in  30  CFR  786.11(a)  and  die 
parallel  Kentucky  provision.  405  KAR 
8:010E  section  8,  require  four 
consecutive  weekly  notices  published  in 
the  newspaper  of  largest  bonafide 
circulation  in  the  county  where  the 
proposed  surface  coal  mining  and 
reclamation  operation  is  to  be  located. 
That  notice  is  to  include  a  map  or 
description  which  clearly  shows  or 
describes  the  exact  location  and 
boundaries  of  the  prop>osed  cirea  so  as  to 
enable  interested  parties  readily  to 
identify  the  proposed  permit  area.  Iliis 
notification  enables  a  truly  interested 
petitioner  to  apprise  him  or  her  of 
relevant  permit  applications.  The 
requirement  in  30  CFR  764.15(a)(6), 
therefore,  does  not  represent  the 
petitioner's  sole  source  of  notification  of 
relevant  pending  permit  applications. 
Kentucky's  requirement  that  the 
petitioner  take  it  upon  him  or  her  to 
keep  apprised,  through  alternative 
means  provided,  of  relevant  permit 


21422 


Federal  Relator  /  Vol.  47.  No.  96  /  Tueaday.  May  la  1982  /  Rules  and  RegnlatJons 


applications  filed  during  die  short  period 
between  the  time  the  petition  is  filed 
and  the  time  the  agency  has  detenained 
an  appli^tion  to  be  complete  is  not 
oneroue. 

Noteworthy  is  that  one  of  the 
tequiremeDts  for  completeiien  in  both 
the  Kentucky  and  the  Federal 
regulations  is  that  the  petiticmer  provide 
the  location  and  size  of  the  area  covered 
by  tiie  petition.  Certainly,  the  State 
ahookl  be  given  a  reasonable  amotmt  of 
time  to  determine  whether  the  petitioner 
has  met  this  requirement  before  its 
obligation  to  notify  the  petitioner  of 
applications  pertaining  to  the  same  area 
is  triggered.  Otherwise,  the  State  would 
be  in  the  contradictory  position  of  being 
required  to  notify  a  petitioner  of  permit 
applications  pertaining  to  the  petition 
area  when  perhaps  the  petitioner  has 
not  even  identified  the  area  petitioned 
or  may  have  done  so  inadequately. 

In  sum,  the  question  is  one  of 
adequacy  of  notice;  whether  under  the 
Kentucky  pro-am  adequate  notice  is 
provided  to  the  petitioning  party.  Given 
the  short  period  involved  and  the  ready 
availability  of  other  means  by  which  the 
petitioner  could  appriae  hira  or  herself  of 
competing  permit  applications,  the 
Kentucky  regulation  is  no  less  effective 
than  the  Federal  regulation. 

21.3  The  Secretary  notes  that 
Kentucky  has  included  a  provision  In 
405  KAR  24:020E.  section  3(3]  requiring 
notarization  of  petitioners'  signatures  on 
lands  unsuitable  petitions.  Although  the 
federal  regulations  are  silent  with  regard 
to  notarization,  the  Secretary  does  not 
believe  the  added  State  requirement  is 
unreasonable  and,  therefore,  finds  the 
provision  no  less  effective  than  federal 
requirements. 

21.4  40S  KAR  24:030E,  section  3(6) 
allows  the  filing  of  a  petition  to 
designate  an  area,  for  which  a  permit 
apphcation  has  been  filed,  at  any  time 
up  to  the  end  of  the  public  comment 
period  on  that  permit  application. 
However,  Kentucky  does  not  provide 
that  the  public  comment  period  would 
extend  to  the  informal  conference  as 
provided  in  30  CFR  764.15(a)(7).  The 
Secretary  beheves  that  some  cut-off  is 
necessary  in  order  to  facilitate  an 
orderiy  permit  review  process.  Without 
a  cut-off,  petitions  could  indefinitely 
delay  a  final  decision  on  tiie  permit 
While  the  time  period  allowed  by 
Kentucky  is  not  identical  to  the  federal 
requirement,  it  is  not  unreasonable. 
Kentucky  has  provided  that  the  time 
period  during  which  a  petition  can  be 
filed  terminates  at  the  end  of  the  puoiic 
comment  period  regardless  of  wh<rth«r 
an  informal  conference  has  been 
requested.  In  those  cases  where  an 
infonaal  conference  is  not  requested,  the 


Kentucky  provision  allows  a  time  period 
identical  to  the  federal  provision. 
Kentucky's  effort  to  provide  a  process 
which  balances  the  desire  of  the 
regulatory  aathority  to  have  a  permit 
review  process  which  is  more  easily 
managed,  is  achsinistrativeiy  efficient 
and  stili  aUovrs  an  adequate  opportunity 
for  p«Mic  participation  is  found  to  be  no 
less  effectfve  than  30  CFR  764.15(a). 

21.5    The  Secretary  notes  that  406 
KAR  2M»aB  section  4(3}  inclades  a 
provision  reqniiing  the  State  to  inchide  a 
petftioner's  aaiBe  and  address  in  a 
newspaper  notlca  on  a  lands  unsuitable 
designation  reqaect  At  this  time,  the 
Secretary  has  no  reason  to  obiect  to 
sucfa  a  provision. 

21jS    406  KAR  24.-a30E,  section  7(3) 
differs  aomewhat  from  30  CFR  7e4.17(b). 
While  the  Federal  regulation  provides 
that  all  parties  be  notified  by  certified 
mail  of  a  bearing  on  a  petition  to 
designate  lands  unsuitable,  the 
Kentucky  regulation  provides  for 
notificatkMa  by  certified  mail  to  the 
principal  participants  and  by  regular 
mail  to  all  others. 

Kentucky  believes  that  its  proposal 
would  provide  adequate  notice  to 
interested  parties,  pointing  out  that 
regular  mail  is  a  recognized,  valid 
method  of  service  in  legal  proceedings. 
Kentucky  cites  its  own  rule  of  civil 
procedure  and  Daniel  v.  Michigan 
Mutual  Liability  Company,  86  F.  Supp. 
339  (W.D.  Ky.  1950). 

The  rule*  covering  service  of  process 
in  formal  adjudicatory  proceedings  are 
designed  to  be  fair  and  efficient.  One 
would  not  expect  that  sudi  service 
would  be  inferior  to  that  required  in 
regulatory  administrative  proceedings. 
Certainly,  any  valid  system  of 
notification  must  represent  a  weighing 
of  the  expenaes  involved,  along  with  the 
advantages  and  disadvantages  of  each 
method,  in  aiKattempt  to  achieve  the 
best  service  reasonably  possible. 
Kentucky  appears  to  have  stmdc  a 
proper  balance.  Certified  mail  only  helps 
to  assure  the  sender  that  the  recipient 
has  received  the  item  sent.  Assuming  a 
participant  or  other  interested  party  in  a 
petition  proceeding  provides  a  valid 
address,  both  the  regulatory  authority 
and  the  party  should  be  permitted  to 
rely  on  rMular  mail. 

21.7    "rte  Secretary  notes  that  406 
KAR  24:030,  section  2(2)  omits  the 
requirement  in  30  CFR  762.5  that 
substantial  legal  and  financial 
commitments  for  exemption  of  an  area 
from  a  "lands  unsuitable"  designation 
be  based  on  investments  made  on  the 
basis  of  a  long  term  coal  contract  The 
Kentacky  regalation  still  specifies  that 
acquiring  the  coal  or  the  r^ht  to  mine 
will  not  alone  oonstitota  substantial 


legal  and  finanrial  commitments.  The 
Secretary  agrees  that  a  long  term  coal 
contract  is  only  one  way  of  many  to 
show  substantial  commitments. 
Therefore,  the  Secretary  finds  405  KAR 
24i)30,  section  2(2)  no  less  effective  than 
federal  requirenmnts. 

21.8    The  Secretary  notes  that  the 
Kentucky  regulation  406  KAR  24:030E 
section  8(7)  provides  diat  the  decision  of 
the  Secretary  of  the  regulatory  authority 
on  a  petition  to  designate  lands 
unsuitable  for  surface  mining  may  be 
appealed  and  that  sach  a  proceeding 
will  be  condacted  according  to  rules 
appUcable  to  adfudicatoTy  hearings.  The 
federal  regulation  (30  CFR  764.17) 
provides  for  only  a  legislative-type 
hearing. 

Kentucky  points  ont  that  the 
adjudicatory  hearing  provided  for  in  the 
Kentucky  regulation  is  an  addition  to, 
rather  than  a  substitute  for.  the 
legislative-type  hearing  from  which  the 
appeal  is  taken.  Kentucky  states  that  the 
appeal  will  not  stay  the  effect  of  the 
decision  made  by  die  department 
following  the  le^alative-type  hearing, 
and  the  adju«ficatory  hearing  will  serve 
only  to  prbvide  a  record  for  purposes  of 
the  appeal.  Kentucky  emphasizes  that 
the  adjudicatory  hearing,  as  such,  will 
permit  the  introduction  of  new 
information  not  properly  considered  at  a 
legislative-type  hearing  but  which  may 
nonetheless  be  relevant  The  State 
stresses  that  the  nature  of  the  legislative 
hearing  will  not  be  affected  by  the 
adjudicatory  proceeding,  as  the 
department  will  defeiul  the  agency's 
decision  at  the  adjudicatory  hearing. 
Kentucky  insists  that  the  petition 
process  will  not  be  chilled  by  the 
appellate  procedures  provided.  (See 
February  12, 1982,  letter.  Administrative 
Record  Ky-43&) 

While  Judge  Flannery's  February  26. 
19B0  decision  (Round  I]  upholds  the 
regulation  in  30  CFR  764.17,  it  also 
acknowledges  that  a  State  may  provide 
"additional  procedural  safeguards" 
beyond  the  legislative-type  hearing.  In 
Re:  Permanent  Surface  Mining 
Regulation  Litigation.  14  ERC  1063, 1093 
n.  14  (1080).  The  Kentucky  provision 
may  be  viewed  as  providii^  such  an 
additional  safeguard.  The  Kentucky 
regulation  is  not  intended  to  weaken  or 
alter  the  fundamentally  legislative 
nature  of  the  petition  process,  and  it 
does  not  have  that  effect.  To  the 
contrary,  it  strengthens  and  insures  the 
validity  of  that  process.  Significandy. 
the  Kentucky  procedure  is  in  the  first 
instance  a  purely  legislatiye  one.  and 
the  provisions  far  adjodicatory 
proceedings  are  trlg^ared  only  if  a  party 
chooses  to  appeal  Ike  initial 
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determination.  Then,  by  providing  for  an 
adjudicatory  hearing  at  the  appellate 
level,  it  allows  the  regulatory  authority 
to  meet  those  "unusual  circumstances" 
referred  to  in  the  Flannery  decision,  id.. 
where  the  legislative-type  procedure  is 
inadequate  or  inappropriate.  It  would 
not  seem  that  participants  in  the  petition 
process  would  be  averse  to  the 
Kentucky  procedure.  Under  the 
Kentucky  regulation,  the  unsuccessful 
party  still  has  a  second  opportunity  to 
obtain  administrative  relief,  but  this 
represents  no  burden  or  expense  to  the 
winniqg  party,  as  the  State  shoulders 
the  burden  of  defending  the  agency's 
decision.  On  the  whole,  the  Kentucky 
procedure  appears  designed  to  assure  a 
full  and  fair  consideration  of  all  matters 
relevant  to  the  petition.  Thus,  while 
Kentucky's  petition  process  does  not 
mirror  the  federal  regulation,  it  is  no  less 
effective  in  meeting  the  requirements  of 
the  regulations. 

Finding  22 

In  accordance  with  30  CFR 
732.15(b)(10),  the  Secretary  finds  that  the 
Kentucky  program  demonstrates  that  the 
State  provides  for  adequate  public 
participation  in  the  development 
revision,  and  enforcement  of  state 
regulations  and  that  the  State  program 
is,  except  as  noted  below,  consistent 
with  the  public  participation 
requirements  of  SMCRA  and  30  CFR 
Chapter  VII.  Provisions  for  public 
participation  in  the  development  and 
revision  are  discussed  in  the  narrative 
entitled  "State  Program  S  731.14(g)(14)". 
The  legislative  authority  for  public 
participation  is  discussed  in  Finding  1. 

The  Secretary  finds  that  there  are 
inconsistencies  between  state  and 
federal  public  participation 
requirements  relating  to  enforcement 
during  implementation  of  the  program. 
These  deficiencies  are  discussed  under 
Findings  1.3. 17.5,  ia4.  27.4  and  27.5. 

Finding  23 

In  accordance  with  30  CFR 
732.15(b)(ll),  the  Secretary  finds  that  the 
Kentucky  program  demonstrates  that  the 
State  can  monitor,  review  and  enforce 
the  prohibition  against  indirect  or  direct 
financial  interests  in  coal  mining 
operations  by  the  employees  of  the  state 
regulatory  authority  consistent  with  the 
requirements  of  Subchapter  A  of  30  CFR 
Chapter  VII.  The  state  description  of  the 
proposed  system  for  monitoring, 
reviewing  and  enforcing  the  prohibition 
against  indirect  or  direct  financial 
interest  in  coal  mining  operations  by  the 
employees  of  the  state  regulatory 
authority  is  located  in  the  narrative 
entitled,  "State  Program  i  731.14{g)(12r. 
Kentucky  has  the  legislative  authority 


under  KRS  350.460  to  restrict  financial 
interests.  ImplementaHon  of  the 
provisions  of  30  CFR  Part  705  is 
accomptished  by  DNREP  policy 
directives. 

In  Findings  23.1  and  23.2  of  the 
October  22, 1980,  Federal  Register  (45  PR 
69962),  the  Secretary  found  the  State 
program  insufficient  because  it  did  not 
contain  regulations  relating  to  conflict  of 
.interest  Kentucky  has  stated  that  its 
policy  memoranda  on  this  subject 
which  are  substantially  identical  to  30 
CFR  Part  705,  are  enforceable  against 
employees,  and  that  actual  regulations 
are  unnecessary  (see  "Response  to 
October  1980  Findings",  Administrative 
Record  KY-413).  The  Secretary  is 
persuaded  by  Kentucky's  assertion  and 
further  notes  that  the  State  has  been 
successfully  enforcing  its  conflict  of 
interest  provisions  under  the  interim 
program  without  regulations.  Therefore, 
the  Secretary  finds  that  the  program 
contains  conflict  of  interest  provisions 
that  are  no  less  efiective  than  30  CFR 
Part  705. 

Finding  24 

In  accordance  with  30  CFR 
732.15(b)(12),  the  Secretary  finds  that 
Kentucl^  has  sufficient  legislative 
authority  to  require  the  training, 
examination,  and  certification  of 
persons  engaged  in  or  responsible  for 
blasting.  The  State  program  need 
contain  only  sufficient  legal  provisions 
to  allow  promulgation  of  rules  in 
accordance  with  section  719  of  SMCRA 
until  such  time  as  the  federal  rules  on 
blaster  certification  are  promulgated. 

Finding  25 

In  accordance  with  30  CFR 
732.15(b)(13).  the  Secretary  finds  that  the 
Kentucky  program  demonstrates  that  the 
State  can  provide  for  a  Small  Operators 
Assistance  Program  (SOAP)  consistent 
with  the  requirements  of  30  CFR  Part 
795.  The  State  has  adequate  legislative 
authority  to  implement  the  SOAP.  The 
proposed  system  described  in  the 
narrative  entitled,  "State  i  731.14(g)(16)'' 
is  also  adequate.  Regulations 
implementing  30  CFR  Part  795  are 
contained  in  405  KAR  7K)80E,  which  are 
found  to  be  no  less  effective  than  federal 
requirements.  The  State  has  changed 
several  program  sectioiu  to  be 
substantially  identical  to  the  federal 
counterparts  in  response  to  findings 
made  in  the  October  22, 198a  Federal 
R^Ki>ta.  For  this  reason,  the  Secretary 
finds  that  Findings  25.1. 25.2  and  25.3  of 
the  October  22, 198a  Federal  Register 
have  been  resolved. 


Finding  26 

In  accordance  with  30  CFR 
73^15(b)(14).  the  Secretary  finds  that  die 
Kentucky  program  provides,  through 
KRS  350.990(7).  for  die  protection  of 
State  employees  of  the  regulatory 
authority  in  accordance  with  the 
protection  afforded  federal  employees 
under  section  704  of  SMCRA. 

Finding  27 

In  accordance  with  30  CFR 
732.15(b)(15),  the  Secretary  finds  that  the 
Kentucky  program  demonstrates,  except 
as  noted  below,  that  the  DNREP  has  an 
administrative  and  judicial  review 
process  in  accordance  with  Sections  525 
and  526  of  ^fCRA  and  Subchapter  L  of 
30  CFR  Chapter  VIL  Legislative 
authority  corresponding  to  sections  525 
and  526  of  SMRCA  are  discussed  under 
Finding  1.  The  State's  description  of  the 
proposed  system  for  administrative  and 
judicial  review  is  located  in  the 
narrative  entitled  "State  S  731.14(g)(4-7) 
and  (15)."  Kentucky  regulations  related 
to  administrative  and  judicial  review  are 
found  in  405  KAR  7:09(£.  Significant 
issues  raised  during  the  review  of  the 
regulations  related  to  administrative 
and  judicial  review  are  as  follows: 
27.1    In  response  to  the  finding* 
published  in  the  October  22, 198a 
Federal  Register.  Kentucky  has  revised 
several  program  sections  to  be 
substantially  identical  to  the  Federal 
counterparts.  For  this  reason,  the 
Secretary  finds  that  the  problems 
identified  in  the  following  finHingf  from 
the  October  22, 1980,  Federal  Register 
have  been  resolved:  27.1, 27i  27.4, 27 J. 
27.6,  27.7, 27*  27.9. 27.ia  27.11. 27.12(a). 
27.12(d).  27.13.  and  27.15. 

272    In  Finding  27.3  of  die  October 
22. 198a  Federal  Registar,  die  Secretary 
noted  that  the  Kentucky  provisions  for 
an  informal  conference  for  bond  release 
under  405  KAR  7:090E  section  4  are 
inconsistent  with  30  CFR  807.11(e). 
Kentucky  has  clarified  that  it  does  not 
intend  to  provide  for  the  informal 
conference  for  bond  release  which  is 
considered  optional  for  State  programs 
(see  "Response  to  October  1980 
Findings,"  Administrative  Record  No. 
KY-413).  "Ilie  Secretary  concurs  that  the 
informal  conference  is  optional,  and 
finds  that  the  concerns  raised  by  the 
previous  findings  are  resolved. 

27.3    In  Finding  27.12(c)  of  die 
October  22. 198a  Federal  R^jistar  (45  FR 
69963),  the  Secretary  found  that  the 
program  lacked  provisions  consistent 
widi  43  CFR  4.1295  and  4.1296,  regarding 
the  award  of  costs  and  expenses  in 
administrative  hearings  and  the  review 
of  such  awards.  The  State  amended  its 
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rules  at  7:090E  section  12(6]  to  comply 
with  43  CFR  4.1295  relative  to  awards. 
However,  tiie  State  asserts  that  a  sjrstem 
of  internal  appeal  of  awitrds  as 
prescribed  by  43  CFR  4.1296  is  not 
necessary  becaose  any  person  aggrieved 
by  an  award  decision  may  appeal 
pursuant  to  KRS  224.085  to  the  Franklin 
Circuit  Court  (see  "Response  to  October 
1980  Findings,"  Administrative  Record 
No.  KY-413).  The  Secretary  finds  that  an 
appeal  to  the  Circuit  Court  is  no  less 
effective  than  the  federal  requirements, 
and  finds  the  iasoes  raised  by  previous 
Finding  27.12(c)  resolved. 

27.4  As  (fiscassed  in  Finding  27.14  of 
the  October  22. 1980.  Fedanl  Ragiitar 
(45  PR  09963),  tke  Secretary  previonsly 
found  that  the  State  had  no  procedural 
regulations  comparable  to  43  CFR  4.1109 
(service).  4.1130  et  aeq.  (discovery). 
4.1155  (borden  of  proof  in  dvil  penalty 
proceedings),  and  4.1171  (burden  of 
proof  in  review  of  aectioa  S21  notices  or 
orders).  Kentncky  has  attaapted  to 
coirect  these  deficiencies  by  adding  ■ 
provisioii  to  405  KAR  7:09QE,  section 
5(5)(a)  specifyiBg  that,  "the  pertinent 
provisioBS  of  the  Kentncky  ndes  of  civil 
procedure  shall  apply  to  cases  befors 
the  Departaunt"  However,  the  State 
program  does  not  demonstrate  which 
rules  are  pertinent  The  Secretary  finds, 
therefore,  that  the  State  program  is  still 
insufficient  in  this  area.  Correction  of 
this  deficiency  is  required  as  a  condition 
of  approval 

27.5  As  discussed  in  Hmfing  27.12(b) 
and  (e).  of  the  October  22. 198a  Federal 
Register  notice,  Kentucky  did  not 
include  a  standard  for  the  award  of 
costs  and  expenses  consistent  with  43 
CFR  4.1294.  The  State  regulations 
provide  only  that  awards  be  assessed 
within  the  sound  discreOon  of  the 
hearing  officer.  Kentucky  has  amended 
405  KAR  7mcR  section  12  to  provide  for 
the  award  of  costs  and  expenses  "as 
Secretary  deems  proper."  fa  contrast  43 
CFR  4.1294  specifies  wrho  is  required  to 
pay  the  costs,  and  vibaX  showing  Is 
necessary  to  receive  an  award. 

The  Secretary  finds  that  Kentadty 
regal  ation  405  KAR  7:G90B  section  12  is 
less  effective  than  43  CFR  4.1294  in 
providing  standards  for  awards  of  costs 
and  expenses  consistent  wiA  th«  intent 
of  section  525(e)  of  SMCRA.  Approval  of 
the  Kentucky  f)rogram  is  conditioned 
upon  revisioRs  to  the  program  which 
correct  this  defidency. 

Finding28 

In  accordance  vrith  30  CFR 
732.15(bKl8).  the  Secretary  finds  that  the 
Kentucky  program  demonstrates  that  the 
State  can  coordinate  with  and  provide 
documents  and  otb«  information  to  the 
O&CB^jol  S«uf  ace  Mining  under  the 


provisions  oi  30  CFR  Chapter  VH.  There 
is  nothing  in  the  Kentucky  legialatioo 
which  woukl  prohibit  dissemination  of 
information  to  OSM  Further,  the  State 
regulations  on  permitting  in  405 ICAR 
Chapter  8  specifically  provide  for  permit 
infoiTnatlon  to  be  provided  to  OSM. 
There  is  aho  nothing  in  405  KAR 
Chapter  10  on  bond^  or  Chapter  12  on 
inspecQons  which  restricts  coordination 
with  OSM.  Tte  State  has  corrected  the 
previously  Identified  deficiency  (see 
Finding  28.  October  22, 1980,  Federal 
Register,  45  FR  80964),  concerning  the 
ladk  of  flie  Director  of  OSM*s  approval 
atithority  on  experimental  practices  by 
adding  a  provision  requiring  such 
approval  to  49S  KAR  7:060E  section  2. 

Finding  29 

In  accordance  with  30  CFR  73i2.15(c). 
the  Secretary  fiods  that  there  are  no 
other  laws  or  regulations  in  addition  to 
those  discussed  in  the  preceding 
findings  which  would  preclude 
implemenUtioQ  of  SMCRA  and  30  CFR 
Chapter  Vn. 

Finding  30 

In  accordance  with  30  CFR  732.15(d), 
the  Secretary  finds  that  the  DNREP  and 
other  agencies  having  a  role  in  the  State 
program  wiD  have  sr^cient  legal, 
technical  and  administrative  personnel 
and  suffideat  femfing  to  implement, 
administer  aad  enforce  the  provisions  of 
the  State  progrua. 

In  response  to  qoestions  on 
Kentucky's  staffing  and  biidgat  in 
Finding  30  of  the  October  22, 1980 
Pedetal  Rs^stsr  (45  FR  60963),  Kentucky 
assured  the  SacrsAary  that  it  intends  to 
adJBst  peneaDel  as  each  need  becomes 
apparent  during  the  implementation  of 
the  program.  Based  on  this  assurance 
the  Secretary  accepts  Kentucky's 
staffiag  and  budget  plan. 

INspasilioB  of  Agency  and  PabOc 
ComnMots 

Comments  have  been  accepted  and 
considered  on  Kentucky's  program 
resubmission  of  December  30, 1981 
(AdmiiristrativB  Record  KY-4i3)  and 
information  provided  by  Kentudcy  ia 
conoaction  wfth  a  reopened  public 
comment  period.  The  majority  of  Ae 
public  comments  were  snbaiitted  by  a 
coQectiott  of  the  foHawing  organizations 
as  a  ytmp:  Appalachian  Research  and 
Defease  F^md  of  Kentacicy,  Appaiachia 
Speak  Out.  the  Qtizens  Groop  of  the 
Kentncky  Prteacy  Task  Force,  the 
Cumberiiuid  Chapter  of  tlie  Sierra  dab 
and  the  Keatudcy  ConservaticQ 
Committee.  Several  inthvidaal 
oommeaters  eifiier  endorsed  the 
coBuaents  made  by  tibis  group  or  made 
specific  comments  vary  similar  to 


certain  comments  by  the  group.  In 
addressing  the  i  iniiaaiiiilii  made  by  the 
group  and  endorsed  by  individuals  the 
Secretary  has  idwitifirri  the  commenter 
as  AMD¥K.  et  aL  Conmunts  from  groups 
or  agencies  are  identffied  by  name  bat 
names  of  indlvidaab  have  not  been 
used.  Cemmeirts  are  organized  into  the 
following  seven  70U¥>s:  General 
Permitting,  Bondbig.  Performance 
Standards,  Pubbc  Partidpatioa. 
Inspection  and  Enforcement,  and  Lands 
Unsuitable. 

General 

1.  AROFK  et  al.  asserted  that  the  State 
definition  of  co£d  processing  plant  found 
at  406  KAR  7020,  section  1(17)  is 
inconsistent  with  section  701(28)  of 
SMCRA,  defining  surface  coal  minmg 
operations.  The  Secretory  finds  that  the 
State  definifion  is,  on  its  face,  consistent 
wiA  the  30  CFR  701.5  definition  of  coal 
processing  plant,  fa  its  permanei^ 
program  submission  in  the  explanations 
for  recent  revisions  D^fREP  sets  forth  its 
interpretation  of  the  definition,  which 
excludes  from  DNREP  regulation  off-site 
facilities  whldi  crush  but  do  not 
separate  impurities.  The  Secretary  is 
currently  evaluating  the  Department's 
policy  regarding  processing  facilities 
subject  to  OSM  regulation,  but  is  not  m 
the  position  to  disagree  with  Kentucky's 
faterpretation  at  this  time.  If  the  State's 
faterpretation  is  fa  disagreement  with 
the  Department's  final  policy 
determfaatioB.  then  a  modification  of 
the  State's  interpretation  will  be 
required. 

2.ABDFKetaL  objected  to 
Kentucky's  definition  of  "Best 
Technology  Currently  Available 
(BTCA)"  which  deletes  the  phrase  found 
at  30  CFR  701.5  that  reads:  "but  fa  no 
event  result  fa  contributions  of 
suspended  solids  fa  excess  of 
requirements  set  by  applicable  State  or 
Federal  Laws  *  *  *"  TTie  commenter 
mafatafaed  that  the  legislative  history 
makes  it  dear  that  miniag  operations 
must  not  go  forward  onless  aH 
applicable  water  quality  standards  are 
achieved. 

The  Secretary  does  net  believe  tbe 
deletion  of  flw  phrase  weakens  the 
Kentucky  ragalations.  Kentncky  still 
requires  that  BTCA  "•  *  *  prevent,  to 
the  extent  possible,  additknal 
contributions  of  sospended 
solids  *  *  *"  This  general  requirement 
fa  die  definition  is  fa  addition  to  the 
spedflc  performance  standards  which 
specify  dw  minimum  acceptable  level  of 
contribotioQS.  For  example:  466  KAR 
16:070,  section  1(g)  states  that. 
Tlischsrges  of  water  from  areas 
disturbed  by  surface  mining  activities 


Padwal  Ragtrter  /  Vol.  47.  No.  9ft  /  Tue«aay.  May  18.  W82  /  Ruieg  aad  R^»iatk»»  U42S 


shall  St  all  tunes  be  in  compliance  with 
aU  applicable  federal  and  atate  water 
quality  standards  incladkig  the  effluent 
limitat&ea  guidelinea  for  coal  mining 
promulgated  l^  the  U.S.  EPA  in  40  CFR 
434."  The  Secretary  belierea  the  change 
in  the  defkution  is  largely  editociaL 

3.  ARDFK  et  aJ.  commented  that 
Kentucky  should  be  required  to  include 
a  reference  to  physical  conditions  in  the 
definitioBS  of  "toxic  forming  materials" 
and  "toxic  mine  drainage"  as  does  30 
CFR  701^.  The  conunenter  stated  that, 
"toxicity,  although  a  chemical  condition 
has  discernible  direct  and  indirect 
physical  impact  on  biota  and  water 
uses". 

As  indicated  in  Finding  12.4,  the 
Secretary  believes  the  deletion  of  the 
word  "physical  coBditions"  as  used  in 
the  federeJ  regulations  makes  the  intent 
of  the  Eequirement  more  clear.  Toxicity 
is  indeed  a  chemical  condition  and  the 
elimination  of  the  word  physical  does 
not  mean  that  a  physical  effect  such  as 
death  caused  by  a  chemical  condition, 
would  not  be  considered.  It  does, 
however,  make  it  clear  that  these  terms 
relate  to  conditions  which  are 
chemically  induced,  such  as  acidity, 
rather  than  physically  induced,  such  as 
sedimentation.  Hie  Secretary  can  ttiink 
of  no  examples  under  mining  conditions 
where  toxic  forming  materials  or  toxic 
mine  drainage  would  create  a  physical 
condition  which  would  not  be  covered 
by  Kentucky  regulations. 

4.  ARDFK  et  al.  commented  that  the 
provisJons  at  405  KAR  7.110E,  Section  2, 
tfiat  allow  E)NREP  to  suspend 
regulations  without  soHciting  public 
input  violates  the  intent  of  SMCRA 
section  102(1}  and  K.R.&  Chapter  13. 

The  Secretary  does  not  agree  that  the 
suspension  of  regulations  violates 
SMCRA  section  102,  and  notes  that 
OSM  itself  has  suspended  regulations 
prior  to  public  review.  The  key  point  is 
that  public  participation  is  provided  for 
In  subsequent  revisions  to  the 
suspended  sections,  and  that  these 
revisions  are  timely.  In  the  "B)q)lanation 
for  Recent  Revisions"  (Administrative 
Record  KY-413)  Kentucky 
acknowledged  that  a  suspensicm  would 
have  to  be  coordinated  with  an 
amendment  to  the  state  program.  The 
State  miist  demonstrate  adequate  public 
partidpation  for  a  program  amendment 
so  the  Secretary  believes  the  public 
participation  requirements  of  SMCRA 
are  not  drcmnvented.  The  Secretary 
believes  a  jadgment  as  to  the  e&ct  of 
K.R.S  13  on  the  State's  regulation  is 
beyond  the  scope  of  this  decisian. 

5.  Several  coramenters  were 
concerned  with  the  potential  for  poor 
performance  by  DNREP  after  primacy, 
and  citad  instances  where  the  regulatory 


authority  did  an  afteqaata  jab  ia  the 
past.  No  action  can  be  taken  in  regard  te 
these  CDBBeats.  The  Secretary  cannot 
consider  past  performance  m  cvaiaeting 
a  prograai  sabiniasion.  Section  503  of 
SMCRA  Hiecifically  requires  only  tlMt 
the  states  denoastrate,  "the  capability 
of  carrying  out  the  previsions  of  this  Act 
*  *  *"  As  discBSsed  in  the  preamble  to 
30  CFR  Chapter  VII  (44  FR 14M6-14947). 
a  State's  past  history  of  administration 
is  not  considered  a  fair  indicator  of  its 
future  ab^ties  under  the  federal 
legislation,  and  past  performance  would 
have  to  be  judged  on  factors  which  may 
not  necessarily  relate  to  a  state's  future 
intentions  or  capabilities  (44  FR  14961). 

&  The  U.S.  Fish  &  Wildlife  Service 
made  some  general  comments  relative 
to  program  implementation,  winch  do 
not  reqaire  ctmaideration  during  the 
program  dedaion.  These  coaunents  have 
been  furnished  to  the  State  lor  later 
reference. 

7.  AREH^  et  oL  stated  that  Kentucky's 
program  does  not  adequately 
demonstrate  that  Kentucky  has 
sufficient  staffing  for  hearing  officers, 
attorneys  and  inspectors.  The 
commenter  acted  that  the  pro^^m 
contained  even  less  information  than  the 
original  submission  which  was  foimd  to 
be  insufficient  in  the  area  of  staffing. 
Specifically  the  omunentn  pointed  out 
the  following  concerns: 

(a)  The  costs  and  lo^tics  of  the 
hearing  process  have  not  been 
described.  There  is  no  information  on: 
(1)  Conflict  ef  lalaest  provisions  for 
local  hearing  officers,  (2)  Qualifications 
for  local  hearing  officers,  (3)  Pay  scale 
and  funding  for  local  hearing  officers,  (4) 
Provisions  for  terminating  terncen  for 
local  hearing  officers,  and  (5)  Possible 
interplay  between  the  hearing  officers 
and  the  enforcement  branch  of  DNREP 
which  would  eliminate  the 
independence  of  hearing  officers. 

(b)  The  pro-am  is  vagoe  concerning 
the  nuaiber  of  attorneys  vrho  will  be 
available  for  surface  mining  matters. 
Attoraeys  hated  in  the  program  work  in 
a  Division  that  handles  more  than  coal 
related  pro^^ou.  and  they  have  been 
historicatty  backlogged  in  mimng  cases. 

(c)  Sinca  the  original  submission,  the 
number  of  inspections  which  &e  state 
has  shown  an  individual  inspector  is 
expected  to  accomplish  in  one  month 
has  gone  fitun  34  to  41.  This  increase 
grossly  uaderestimates  the  additional 
requirements  of  the  permement  program. 
The  state  inspector  needs  do  not 
address  follow-i^)  inspections,  citizen 
complaints  and  other  permit  related 
inspections  such  as  pre-mine  bond 
release  and  exploratioa.  The  commenter 
further  cited  the  OSM  staffing  study 
reisreoced  in  Finding  30  of  the  October 


22, 1900,  Fadeaal  R^atar(44  FR  a89M) 
that  calcaloted  state  j^yt'^w  aeeda  at 

a  minimum  at  223. 

(d)  The  modificatiofi  (Administeative 
Record  KY-43a)  to  the  reaiibmiaaioB 
(Administrative  Record  KY-413)  attkes 
significant  nnhrtinm  to  the  naopower 

origmafly  proposed  ia  the  i taaiwiiiiii 

v^rithout  any  expianatian,  The  eadawted 
need  for  inapectora,  which  te 
commenter  mstntaint  is  "«««<"  i  latr.  wiH 
not  be  reached  until  after  ]aly  19B3l  This 
fact  indicates  that  Kentucky  will  fall 
short  of  even  Bitninml  compliance  with 
mandatory  inspectians.  The  program 
mentions  a  225%  increase  in  petmit        • 
workload  but  the  eventual  mmpower 
increase  in  permit  review  is  aot 
proportional,  and  a  significant 
proportion  of  the  increase  is  delajred 
until  after  July  19S3. 

Tlie  Secretary  recognizes  Aat  Aere 
may  be  some  short-term  staffing 
problems  at  the  initiaticm  of  prinacy. 
However,  as  stated  in  FhncHs^  30, 
Kentucky  has  agreed  to  adfnst  its 
staffing  as  needs  are  determined. 
Staffing  will  be  monitored  m  otei sight 

a  The  Fish  and  WilcBffe  Service 
(FWS)  famished  a  Bidogjcal  Opinion 
pursuant  to  section  7  of  ^e  Endangered 
Species  Act  which  stated  that  the 
program  was  not  likely  to  jeopardize  die 
continued  existence  of  endei^ered  or 
threatened  species  or  result  in  the 
adverse  mo<ffication  of  their  critical 
habitat  However,  the  FWS 
recommended  OSM.  work  with  Kentucky 
to  develop  procedures  for  on-site 
inspections  of  the  area  widi  regard  to 
endangered  species  since  the  Federal 
regulations,  requiring  a  Fish  and 
Wildlife  Plan  (30  CFR  779.20  and  780.16) 
were  remanded.  FWS  also  advised  that 
its  Biological  Opinion  extended  only  to 
the  approval  of  the  program  and  another 
Biological  Opinion  was  needed  for 
OSM's  overai^t  pro-am. 

OSM  is  preseatly  developing 
tegulatioas  to  replace  the  remanded  30 
CFR  779.20  and  780.16  and  fidl 
promulgation  along  with  the  subsequent 
amendment  to  Kentucky's  program  may 
elimiaate  some  ai  the  FWS's  concern. 
Pending  this  revision  the  Secretary  will 
request  that  OSM  work  with  Kentacky 
to  insure  that  the  State  is  meeting  its 
responsibilities  for  protection  of 
endangered  and  threatened  species  aa 
set  out  in  the  Kentucky  program. 

The  FWS  comments  will  also  be 
considered  in  the  developiBent  of  aa 
oversight  plan. 

Permitting 

1.  ARDFK  ef  a/,  stated  that  tfafs  state 
program  was  iocoasiateal  with  38  CFR 
78ft.ll(d)  and  SMCRA  section  S07  and 
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513  with  regard  to  the  local  filing  of 
permit  applications  and  publication  of 
Notices  of  Intent  to  mine.  The 
commenters  had  several  specific 
concerns  which  have  been  separately 
considered  as  follows: 

(a)  ARDFK  et  al  stated  that  the 
application  must  be  filed  locally  in  the 
county  which  is  the  situs  of  the 
proposed  operation.  The  Kentucky 
program  requires  that  the  application  be 
filed  at  the  "appropriate"  Regional  office 
of  the  Bureau  where  mining  is  proposed 
to  occTir.  This  concept  was  approved  in 
the  initial  decision  (45  FR  69940-69969] 
■egarding  the  Kentucky  program,  and 
has  not  been  reconsidered  in  this 
decision.  For  a  complete  discussion  of 
the  issue,  refer  to  the  response  to 
comment  B-10  in  the  October  29, 1980 
Federal  Register  (45  FR  71593-71594). 

(b)  The  commenter  maintained  that 
the  Kentucky  program  did  not 
demonstrate  clearly  that  the  applicant 
be  responsible  for  filing  at  a  local  office 
as  required  by  section  507(e)  of  SMCRA. 
Although  the  Kentucky  program  makes 
the  regulatory  authority  responsible  for 
the  local  filing,  the  Secretary  does  not 
believe  the  intent  of  SMCRA  has  been 
violated.  The  applicant  is  still 
responsible  for  filing  the  application  in  a 
system  which  will  result  in  filing  at  the 
mining  locality.  The  Secretary  does  not 
consider  this  as  materially  dijfferent  than 
specifically  requiring  that  the  applicant 
file  locally. 

(c)  The  commenter  objected  to  the 
language  in  the  Kentucky  regulations 
which  would  allow  the  applicant  to 
begin  the  newspaper  notices  before  the 
application  was  determined  complete  as 
long  as  the  last  notice  appears  after  the 
completeness  determination  [405  KAR 
StOlOE,  section  8(2)].  The  Secretary 
beheves  the  State  regulatory  language 
will  achieve  the  same  result  as  30  CFR 
786.11(d)  in  meeting  the  requirements  of 
SMCRA  section  513.  The  federal 
regulations  specify  that  the  applicant 
begin  his  notification  upon  the  filing  of  a 
complete  application  but  does  not 
specify  if,  how,  or  when  a  completeness 
determination  by  the  regulatory 
authority  would  affect  the  process.  The 
Kentucky  scheme  of  interjecting  a 
formal  completeness  determination  Into 
the  review  process  is  descretlonary  to 
the  state,  and  clarifies  that  the  public 
will  have  the  opportunity  to  review  an 
application  that  has  formally  been 
deemed  complete  by  the  regulatory 
authority  (1)  at  least  30  days  before  the 
end  of  the  pubhc  comment  period,  and 
(2)  after  four  consecutive  weeks  notice 
that  the  application  is  available  for 
review  in  the  Regional  office. 

(d)  The  commenter  states  that  the 
regulations  do  not  require  the  operator 


to  update  the  application  with  any 
revisions  or  changes.  The  Secretary 
interprets  the  requirement  in  405  KAR 
section  8(8j,  which  requires  the 
application  to  be  available  at  the 
regional  office,  to  include  all  sections  of 
the  application  including  updates  and 
copies  of  written  objections.  This 
requirement  will  be  monitored  as  an 
oversight  function. 

2.  ARDFK  et  al.  requested  that 
clarification  be  made  regarding  405  KAR 
&-010E.  section  23  to  ensure  that  new 
areas  which  are  added  to  the  permit  by 
amendment  are  treated  as  new  permits 
except  for  bookkeeping  purposes.  The 
commenters  maintained  that  this  was 
necessary  to  insure  that  new  areas  do 
not  relate  back  to  the  existing  permit 
date  for  the  purposes  of  grandfathering 
under  section  522  (a)(6)  and  (e)  of 
SMCRA.  The  commenters  were  also 
concerned  that  the  process  consider  the 
new  area  both  separately  and  as  a  part 
of  the  existing  permit  and  that  bond  be 
set  at  a  minimum  of  $10,000  for  the  new 
area. 

The  Secretary  believes  the 
requirementjji  Kentucky's  regulations 
that  the  "new  area  shall  be  subject  to  all 
procedures  and  requirements  applicable 
to  applications  for  original  permits 
under  this  title"  would  exclude 
grandfathering  based  on  the  existing 
permit  date.  "Hie  new  area's  relationship 
to  the  existing  permit  should  be 
considered  in  the  permit  decision 
regardless  of  whether  it  is  added  under 
the  same  permit  number  or  is  treated  as 
a  new  permit.  Therefore,  the  Secretary 
does  not  consider  any  special  language 
necessary  with  regard  to  protection  of 
the  environment  The  question  of 
bonding  Is  addressed  in  comment  No.  4 
'  under  "Bonding"  below. 

3.  ARDFK  et  al.  objected  to  405  KAR 
SrOlOE,  section  20  claiming  it  allows  for 
incidental  boundary  revisions  in  excess 
of  that  intended  by  Congress  and  allows 
for  other  significant  revisions  writhout 
adequate  notice. 

The  Secretary  disagrees  with  the 
comment  and  believes  that  the  State 
has  taken  a  reasonable  approach  to 
defining  what  requirements  will  apply  to 
revision  requests  as  required  by  section 
511(a)(2)  of  SMCRA.  Kentucky  is  not 
proposing  to  allow  operators  to  add  up 
to  five  acres  of  coal  removal  area 
"without  new  bonds,  plans  or  public 
participation"  as  asserted  in  the 
comment 

Kentucky  divides  revisions  into 
"major  revisions"  and  "minor 
revisions'*.  The  permittee  must  submit 
all  necessary  plans  and  any  additional 
bond  for  either  type  of  revision.  For 
"major  revisions",  all  public 
partidpction  rights  are  made  available. 


For  "minor  revisions",  notice  to  persons 
who  may  be  adversely  affected  will  be 
given  by  DNREP.  such  persons  will  be 
able  to  file  written  objections,  and 
administrative  and  judicial  review  rights 
are  available.  Thus,  even  for  "minor 
revisions",  public  participation  rights 
are  available.  The  only  major  omission 
is  the  right  to  informal  conferences. 
The  5  acre-10%  limit  on  incidental 
boundary  revisions  is  found  in  the 
subsection  on  "major  revisions". 
Virtually  all  of  405  KAR  8:010E  is  made 
applicable  to  such  revisions.  The  only 
portions  not  made  applicable  are  the 
compliance  history  provisions,  which 
would  have  been  covered  in  the  initial    . 
permit  application. 
^     The  commenter  was  also  concerned 
with  the  manner  in  which  both  the  state 
and  federal  provisions  should  be 
interpreted.  Section  511(a)(3)  of  SMCRA 
and  405  KAR  8:010E.  section  20(4]  both 
state  that  any  extension  to  the  area 
covered  by  a  permit  must  be  made  by 
application  for  a  new  pennit  "except  for 
incidental  boundary  revisions".  The 
point  is  that  any  boundary  revisions 
under  these  provisions  must  in  fact  be    , 
incidental  to  whatever  revision  in 
mining  or  reclamation  operations  the 
permittee  is  seeking. 

"Incidental",  does  not  mean 
"inconsequential"  or  "insi^iificant".  It 
means  secondary  in  Importance  to.  but 
necessary  or  useful  in  achieving  some 
other  primary  objective.  The  primary 
objective  cannot  be  extension  of  the 
permit  area.  If  it  is,  section  511(a)(3)  and 
405  KAR  8:010E.  section  20(4)  require  a 
new  permit  application.  If  Uiere  is  some 
other  primary  objective,  however,  and 
some  revision  of  the  permit  boundary 
will  be  necessary  to  achieve  that 
objective,  then  such  a  boundary  revision 
could  be  considered  under  these 
sections. 

4.  ARDFK  et  al.  objected  to  KAR  8:030 
section  2(4)  and  8K)40,  section  2(4)  on  tiie 
ground  Uiat  section  S07(b)(3)  of  SMCRA 
requires  a  listing  of  all  previous  mining 
permits  held  by  the  applicant  whereas 
KAR  limits  the  Ust  to  permits  held 
within  the  five  years  preceding  the  date 
of  the  new  application.  Kentucky  argues 
that  its  provisions  are  as  effective  as 
their  federal  counterparts — 30  CFR 
77ai3(d)  and  782.13(d)— since  the  five- 
year  period  preceding  the  new 
appUcation  should  adequately  represent 
tlie  applicant's  compliance  history.  (See 
"Explanation  for  Recent  Revisions", 
Administi-ative  Record  KY-413.)  The 
Secretary  agrees  with  Kentucky. 

Congress  recognized  in  SMCRA 
sections  507  (b)(4),  (5).  610(c)  Uiat  an 
applicant's  compUance  history  beyond 
the  recent  past  was  of  littie  value  in 
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predictiag  the  apitlicant's  probable 
future  compliance  record.  The  five-jreai 
period  preceding  the  new  application 
date  tbaikl  be  a  mfficient  guide  £or  ttus 
purpose. 

5.  AKDFi:  et  al.  aaaerted  that 
Kentucky's  proposal  for  receiviag  and 
processing  transitioa  permite  vic^tes 
the  2  month/g  mootk  deadliaes 
estabhshed  in  section  502((Q  of  SliCRA. 
According  to  the  coaunenter.  the 
proposal  would  almost  assure  last 
minute,  rubbep-atamp  approval  of 
permits.  The  transition  application, 
which  must  be  su^unitted  wilhin  the  first 
2  months  of  primacy,  is  inmifficiftnt  to 
constitute  an  application  under  Section 
507[a)  of  the  Act  The  commenter 
requested  that  Kentucky  by  required  to 
submit  a  system  which  (1)  sets  pikurities 
for  certain  types  of  surface  coal  mining 
operations  with  the  goal  of  requiring  a 
staggered  submittal  of  complete 
permanent  program  permit  applications, 
and  (2)  provides  a  date  certain,  not  to 
exceed  12  months  from  primacy,  for 
issuance  of  all  permits.  The  commenter 
was  also  concerned  that  permit 
processing  not  detract  from  enforcement 
staff  responsibilities. 

As  indicated  by  Finding  14.19.  the 
Secretary  has  similar  concerns  with 
Kentucky's  process  for  the  transition  of 
existing  operations  into  the  permanent 
program  requirements.  The  Secretary 
believes  it  woi^  be  difficult  for 
Kentucky  to  enforce  a  requiremeat  for 
certain  operators  to  submit  applications 
before  other  operators.  However,  if 
operaton  are  made  aware  that  permit 
applications  must  meet  a  finding  of 
actual  completeness,  rather  than  a 
finding  of  a  good  faith  eSort  to 
com^ilete,  by  the  eighth  month  of 
primacy,  it  is  likely  that  more  timely  and 
complete  applications  will  be  made.  The 
Secretary  also  believes  that  it  will  be 
impossible  for  Kentucky  to  set  an 
absolute  date  to  stop  repermitting 
without  creating  a  situation  conducive 
to  last  minute  rubber  stamping  of 
inadequate  applications.  However,  if 
Kentucky  must  prioritize  processing  of 
the  applications  so  that  excessively 
delayed  actions  would  prohibit 
processing  of  new  applications  the 
pressure  firom  industry  would  insure  that 
Kentucky  act  prudently.  The  Secretary 
agrees  with  ARDHCs  assessment  of  the 
problems,  but  has  established  other 
solutions  as  program  conditions.  The 
commenter's  concern  with  staff  fs 
considered  in  Finding  30. 

6.  ARDFK  et  al.  asserted  that  the 
discretion  provided  in  section  15(2l(bl  of 
405  KAR  8.-03QE  and  8:040E  regarding 
background  data  oo  water  quality  was 
too  open-ended  As  indicated  by  FIn<&g 


14.18.  the  Secretary  agrees  with  the 
commenter  and  is  requiring  correction  of 
this  deficiency  as  a  condition  of  program 
appiovaL 

7.  Tbe  Uine  Safety  and  Health 
AdBMBistratiofi  0k6HA)  mentioned  liial 
one  aectioo  of  the  Kentucky  pro-am. 
405  KAR  7040E  section  5(1).  did  not 
properly  refer  to  MSHA  detenaioation 
of  hazard  potantiaL  The  regulation 
questioned  was  approved  in  the  initial 
submissiaa  aad  ia  sot  being 
lecoasideiad  at  this  time.  However,  the 
Seoatary  believes  the  coDcem  raised  t^ 
MSUA  isadeqaatriy  covered  t^  severd 
oter  tefecences  to  liiSHA  approval 
found  at  otkar  sectioDS  ai  the 
regulationB  such  aa  a:OaoE  sectioa  2(^ 
and  ledOdS  section  l(lKe). 

8.  The  Adviaoiy  Council  on  Historic 
Preservation  contended  that  the 
prognon  did  aot  contain  sectiuua 
conpanble  to  30  CFR  770.12(c)  whidi 
prowides  for  oooxdistation  with  section 
106  of  te  Naliaial  Historic  Preservation 
Act  OS  at  CFRtl«L2(li)  which  reqmies 
that  pragrans  provide  for  protection  of 
histodc  land.  Hie  Coancil  stated  that 
405  KAR  amOE,  section  11(2)  and  405 
KAR  8««E  section  11(2)  inadequately 
limited  historic  connderattons  to  the 
review  of  oaty  available  data  and  that 
405  KAR  8:03C£  sectkn  30  and  8:04QE 
section  30  lout  consideration  to  aaiy 
those  properties  that  are  on  the  National 
Register  and  pobHdy  owned 

Because  of  the  above  issues, ^e 
Council  contends  that  the  program  does 
not  comply  ?wth  Ae  November  1980 
PrograHunetic  Memorandum  of 
Agreement  (PMOA)  among  the  Council, 
OSM  and  the  National  Conference  of 
State  HBstoric  Preservation  Officers. 
OSM  has  not  implemented  the  PMOA 
because  it  would  require  OSM  to  exceed 
its  authority  mtder  SMCRA  section 
522(2)(3).  OSM  has  contacted  Ae  council 
about  renegotiathig  the  PMOA.  In  any 
event  the  Secretary  finds  that  the 
Kentucky  State  program  and  its 
requirements  are  no  less  effective  than 
30  CFR  Chapter  VII  in  providing  for  the 
protection  of  cultural  and  historic 
resources. 

9.  The  Bureau  of  Mines  stated  that  the 
Kentucky  program's  provisions  for  small 
operator  assistance  extended  to 
operators  mining  up  to  200,000  tons, 
which  exceeded  the  100.000  ton  Federal 
limit  The  Secretary  finds  that  the  State 
has  not  exceeded  the  Federal  limit  foi 
its  financial  assistance  program 
comparable  to  30  CFR  Part  795  as 
indicated  by  405  KAR  7:080E  and  the 
narrative  at  State  program 

S  731.14(g}(161.  The  Slate  does  provide 
for  special  assistance  (noa-financial)  for 
operators  aiining  less  than  2O0JJO0  tons 


per  year  in  the  permit  ceview  process  as 
indicated  by  405  KAR  8:010,  section  13. 
However,  the  qiedal  review  provisions 
da  not  violate  any  federal  requirements. 


1.  ARDFK  et  al.  objected  to  provisions 
in  Kentucky's  bonding  reguIaGons  which 
allow  each  iacremeni  to  stand  oo  its 
own  rather  than  being  appficable  to  the 
entire  permit  area  as  in  by  30  CFR 
800.11(b)(1)  and  SMCRA  section  509(a). 
In  support  of  their  positioa.  the 
commenter  quoted  a  portion  ef  section 
509(a)  which  states,  "the  applicant  shall 
file  *  *  *  a  bood  for  perfomance  •  •  • 
conditional  upon  faidifhl  perfonnance  of 
all  requirements  of  this  Act  aad  the 
permit"  (eaiphasis  added  by 
commentei). 

The  Secretary  disagrees  with  the 
conmemtec's  iaterpretatien  ef  SMCRA 
section  500l  Hm  section  quoted  hs  ^ 
conHsenter  goes  on  to  stata^'the  bond 
shidl  Gova  that  aiea  of  land  wi^in  the 
p^mit  aiea  tqisn  which  the  operator 
will  initiate*  *  *.  i^  succeeding 
increaents  *  *  *  the  persuttee  shall  file 
*  *  *  an  additional  bond  to  cover  such 
incresoents*  *  V  SMCRA  does  not 
require  boid  increments  to  cover  the 
entire  permit  area. 

The  Secretary  has  feund  die  State 
provisions  no  tess  effective  than  the 
federal  regulations  because  of  tha 
additional  safeguards  the  state 
regulations  rantsia  in  rdation  to 
deleting  an  incrcoKnt  from  the  penait 
area.  See  Finding  18.8. 

2.  ARDFK  e<  a/,  stated  that  405  KAR 
10:OZ(e,  Section  4  violated  SMC31A 
sections  509,  519  and  503  by  providing 
that  the  pubhc  be  exchided  from  bond 
release  decisions  whidi  mvoived 
reductions  in  acreage  which  has  not 
been  affected  t^  a  surface  mine.  Tlie 
commenter  believed  areas  sucb  as 
buffers  or  drainage  areas  should  not  be 
deleted  merely  becaase  the  area  is  not 
to  be  nuaed. 

The  Secretary  does  not  agree  tiiat  a 
bond  reduction  caused  by  a  deletion  of 
acreage  is  subject  to  the  release 
procedures  of  SMCRA  section  509.  405 
KAR  lOrOZOE,  section  4  allows  bond 
reduction  without  public  participation 
only  on  areas  which  have  not  jret  been 
affected  by  the  operation.  In  addition  to 
coal  removal  areas,  drainage  areas, 
buffiers,  or  any  area  affected  by  the 
operation  coidd  not  be  deleted.  The 
reduction  is  akin  to  a  withdrawal  of  part 
of  the  area  to  be  considered  for  mining 
and  there  will  be  no  reclamation  work 
for  the  poblic  review. 

3.  ARDFK  et  oL  stated  that  Kentucky 
has  not  modified  its  regulations 
regarding  bond  adjustment  where  (he 
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cost  of  future  reclamation  work  changes. 
The  Secretary  assumes  the  commenter 
is  referring  to  405  KAR  10:020E,  section 
4,  which  is  discussed  in  Finding  18.5  of 
this  notice.  As  stated  in  that  Ending,  the 
primary  difference  between  the  state 
and  federal  regulations  is  that  the  state 
regulations  do  not  require  a  change 
unless  there  is  a  substantia]  difference 
in  the  bond  and  the  newly  estimated 
cost  to  reclaim.  The  Secretary  does  not 
believe  this  results  in  a  material 
difference  in  the  regulations  since  the 
cost  of  reclamation  is,  at  best,  an 
estimate  and,  in  practice,  no  regulatory 
authority  will  begin  the  process  of 
adjustment  unless  the  change  in 
estimates  is  significant. 

4.  ARDFK  et  al.  maintained  that  405 
KAR  10K)20E.  section  2.  which  allows 
new  areas  to  be  added  to  the  permit 
without  a  $10,000  Tninimum  bond  on  the 
new  areas,  violated  the  provisions  of 
SMCRA  section  509(a).  506(d)(2]  and 
511(a)(3).  As  the  commenter  interprets 
SMCRA,  any  extension  of  a  permit  area 
requires  a  new  permit  and  each  new 
permit  requires  a  $10,000  miniirmm 
bond. 

The  Secretary  disagrees  with  the 
conmienter.  SMCRA  section  506(d)(2) 
and  511(a)(3)  speak  consistently  to 
extensions  of  an  existing  permit  being 
subject  to  the  "full  standards  applicable 
to  new  applications  *  *  *."  The 
Secretary  interprets  SMCRA  as  allowing 
for  extensions  of  permit  boundaries 
under  an  existing  permit  so  long  as  the 
new  areas  are  subject  to  the  same 
review  procedures  and  performance 
standards  as  a  new  permit.  The  permit 
area,  including  the  old  and  new  area 
collectively,  would  be  subject  to  section 
509(a]  of  the  Act  which  provides  that, 
"in  no  case  shall  the  bond  for  the  entire 
area  under  one  permit  be  less  than 
$10,000".  In  addition.  Kentucky  has 
stated  as  part  of  its  program  submission 
that,  except  in  these  instances  when  the 
amendment  would  cover  an  acre  or  two. 
It  is  probable  that  the  bond  for  the  new 
area  would  be  greater  than  $10,000.  (See 
"Explanation  for  Recent  Revisions", 
Administrative  Record  KY-413.)  The 
State  is  required  to  establish  an 
adequate  bond  under  405  KAR  10:020E. 
section  1.  and  the  Secretary  does  not 
believe  the  intent  of  SMCRA  is  being 
violated  by  the  exclusion  of  extension 
areas  from  a  $10,000  bond  limitation. 

5.  ARDFK  et  al.  objected  to  the 
Kentucky  regulations  for  bond 
"crediting"  without  public  participation. 
The  Secretary  agrees  with  the  comment 
and  has  requested  correction  of  this 
deficiency  as  a  condition  of  program 
approval  (see  Finding  18.14). 

6.  ARDFK  et  al.  commented  that  the 
State's  failure  to  define  "substantially" 


as  used  before  "augmented  seeding 
fertilization  •  •  *"  concerning  the 
triggering  anew  the  five/ten  year  period 
of  hability  under  the  bond  in  405  KAR 
10:020E,  section  3  is  in  direct  conflict 
with  the  provisions  of  SMCRA  section 
515(b)(2).  As  indicated  by  Finding  18.4, 
the  Secretary  believes  the  intent  of  the 
word  "substantially"  has  been 
adequately  addressed  in  the  State 
program. 

7.  ARDFK  et  al.  asserted  that 
Kentucky's  explanation  of  how  it  would 
eliminate  its  existing  backlog  of  bond 
forfeiture  cases  was  inadequate.  The 
commenter  stated  that  DNREP  had  136 
outstanding  forfeiture  actions 
tmresolved  for  pre-January  1, 1981 
revocations.  The  commenter  pointed  out 
that  this  related  to  inadequate  attorney 
staffing. 

The  Secretary  recognizes  that  the 
State's  situation  in  regard  to  delayed 
actions  on  bond  forfeitures  is  less  than 
ideal,  but  believes  the  explanation 
submitted  by  Kentucky  shows  that 
progress  toward  elimination  of  the 
problem  is  being  made  (see  Finding 
18.11).  In  addition,  it  is  possible  that  the 
need  for  bond  forfeiture  actions  will  be 
reduced  by  the  higher  bond  amounts  set 
under  the  permanent  program.  Under  the 
permanent  program,  abandonment  of  a 
site  may  be  more  costly  to  an  operator 
than  performing  reclamation,  because 
the  operator's  cost  to  reclaim  would  be 
less  than-his  cost  of  defaulting  on  a 
bond. 

8.  ARDFK  et  al.  stated  that  the 
regulations  on  bonding  should  clearly 
specify  that  a  bond  release  will  not 
occur  until  after  notice  and  opportimity 
for  a  hearing.  The  conmienter  asserted 
that  the  policy  statements  submitted  by 
DNREP  which  specified  that  bond 
release  would  not  occur  until  after  the 
hearing  were  insufficient. 

As  indicated  by  Finding  18.12.  the 
Secretary  believes  the  policy  statement 
is  sufficient  to  clarify  the  intent  of  the 
regulations.  To  release  the  bond  prior  to 
the  notice  and  opportunity  for  a  hearing 
would  also  violate  the  provisions  of  KRS 
350.093  which  addresses  the  opportunity 
for  a  hearing  on  "the  proposed  bond 
release." 

Performance  Standards 

1.  ARDFK  et  al.  commented  that  the 
Kentucky  regulations  dropped  the 
requirement  of  30  CFR  816.71(a)(3) 
which  requires  controlled  placement  of 
spoil  which  ensures  "(3)  that  the  land 
mass  designated  as  the  disposal  areas  is 
suitable  for  reclamation  and 
revegetation  compatible  with  the  natural 
surroundings".  Upon  examination,  the 
Secretary  finds  that  the  State  has  not 
deleted  the  requirement,  but  has  moved 


it  from  the  regulation  dealing  with  initial 
spoil  placement  (405  KAR  16:130E, 
Section  1(1))  to  the  regulation  dealing 
with  the  final  configuration  of  the  fill 
(405  KAR  16:130E.  Section  1(7)).  The 
movement  of  this  requirement  is  logical 
since  it  is  the  final  fill  configuration 
which  relates  most  closely  to 
compatibility  with  the  natural 
surroundings. 

2.  ARDFK  et  al.  objected  to 
Kentucky's  deletion  of  the  requirement 
that^  qualified  registered  engineer 
certify  the  plan  for  removal  of  burned 
coal  processing  waste  (405  KAR  ie:140E, 
Section  6  and  18:140E,  section  6).  The 
Secretary  finds  that  the  Kentucky 
program  makes  a  distinction  between 
plans  "prepared"  by  an  engineer  and 
those  "certified"  by  an  engineer.  The 
Kentucky  regulations  at  405  KAR  7:040E. 
section  10  establish  specific  criteria  by 
which  a  certification  means  that  the 
plans  must  be  certified  to  be  in 
accordance  with  the  requirements  of 
KRS  350  and  the  regulation^.  When  the 
Kentucky  regulations  require  that  a  plan 
only  be  "prepared"  by  an  engineer,  die 
engineer  still  must  certify  that  the  work 
is  in  accordance  with  sound  engineering 
practice,  but  there  is  no  requirement  that 
he/she  be  aware  of  KRS  350  or 
Kentucky  regulations.  Since  there  are  no 
statutory  or  regulatory  standards  for 
burned  waste  utilization,  a  certification 
under  the  Kentucky  regulatory  language 
of  405  KAR  7K)40E,  section  10  would  be 
inappropriate.  Iliis  issue  was  discussed 
with  state  officials  at  a  December  31, 
1981.  meeting  (Administrative  Record 
KY-412)  on  a  draft  state  doomient. 

3.  ARDFK  et  al.  objected  to  Kentucky 
regulatory  language  at  405  KAR  16:190E, 
section  3  and  18:190E.  section  3.  which 
would  allow  treatment  of  acid  and 
toxic-forming  material  as  ah  alternative 
to  covering  such  material.  This  provision 
of  the  Kentucky  program  was  approved 
in  the  initial  decision  (45  FR  69940- 
69969)  regarding  the  Kentucky  program 
and  has  not  been  reconsidered  in  the 
decision. 

4.  ARDFK  et  al.  questioned 
Kentucky's  deletion  of  all  references  to 
reconstruction  in  the  regulations  dealing 
with  roads.  Although  the  federal 
regulations  on  roads,  30  CFR  816.150- 
.176  and  817.150-.176  have  been 
remanded,  the  deletion  of  the  word 
reconstruction  was  discussed  with  state 
officials  at  a  meeting  (Administrative 
Record  KY-412)  with  OSM  on  a  draft 
doomient.  The  State  explained  that  any 
reconstruction,  including  roads,  was 
covered  under  its  regulations  on  existing 
structures,  405  KAR  7:040E,  section  4. 
The  Secretary,  therefore,  believes 
ARDFICs  concern  that  roads  are 
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exempted  from  reconstruction  because 
the  word  reconstruction  does  not  appear 
in  405  KAR  16:220E  and  18:220E  has 
been  resolved  by  the  State. 

5.  ARDFK  et  al.  objected  to  the 
Kentucky  regulations  regarding  disposal 
of  excess  spoil  which  waive  the  twenty 
(20)  foot  maximum  terrace  width  in  all 
cases  (405  KAR  16:130E,  section  1(8)  and 
18:130E.  section  1(8))  ARDFK  et  al.  point 
out  that  the  federal  regulations  (30  CFR 
816.102(b)(1)  and  816.71(H))  only  allow 
terracing  widths  to  be  greater  when 
specifically  approved  by  the  regulatory 
authority  based  on  the  necessity  for 
stability,  erosion  control  etc. 

The  Secretary  does  not  believe  the 
state's  regulatory  waiver  of  the  20  foot 
maximum  terrace  width  results  in  a 
substantive  difference  between  the  state 
and  federal  regulations.  In  the  federal 
regulations,  the  terrace  width  limitation 
can  indeed  be  waived  by  the  regulatory 
authority  when  necessary  for  stability, 
erosion  control  or  roads  in  the  approved 
post  mining  land  use.  The  Kentucky 
language  requires  that  terraces  be 
necessary  to  control  erosion  and 
enhance  stability,  and  be  specifically 
approved  by  the  regulatory  authority. 
No  safety  factors  or  other  requirements 
are  reduced.  The  decision  on  terrace 
widths  is  to  be  based  on  sound 
engineering  practices,  and  is  a 
discretionary  decision  for  the  regulatory 
authority  in  both  the  Kentucky  and  the 
federal  regulations. 

6.  ARDFK  et  al.  objected  to  the 
changes  Kentucky  made  from  its 
previous  submission  in  the  area  of 
sedimentation  pond  storage  volume  (405 
KAR  16:090E,  section  2  and  18:090E, 
section  2).  The  federal  requirements  on 
design  storage  volume  (30  CFR  816.46(b) 
and  817.46(b))  have  been  suspended  (44 
FR  77452)  and  the  Secretary  is, 
therefore,  unable  to  require  more  in  the 
Kentucky  rules  on  this  issue  at  this  time. 

7.  ARDFK  et  al.  stated  concern  that 
Kentudcy's  deletion  of  the  requirements 
for  an  emergency  spillway  for  all 
sedimentation  ponds  (405  KAR  16.-09]E 
and  18:0g0E,  sections  5(3](5)),  could  lead 
to  loss  of  pofid  performance  and 
difficulty  in  enforcement  of  design 
criteria.  The  Secretary  agrees  with  this 
conunent  and  will  require  changes  in 
Kentucky's  program  to  correct  the 
deficiency  (see  Finding  13.27  above). 

a  ARDFK  et  al  stated  that  the  405 
KAR  7:040E,  section  4- and  16:220E. 
16:250E.  18:230E  and  18:260E  were  less 
effective  than  federal  regulations 
because  the  state  regulations  fail  to 
require  that  a  non-conforming  structuxe 
be  reconstructed  to  meet  both  design  as 
well  as  performance  standards.  The 
Secretary  disagrees  with  the  comment 
and  believes  meeting  a  performance 


standard  is  no  less  effective  than 
meeting  a  design  criteria  in  these  cases. 
See  Findings  14.5  and  14.16  for  further 
discussion. 

9.  ARDFK  et  al  commented  that  405 
KAR  ia-120E,  section  4(5)  and  18:220, 
section  4(5)  are  inconsistent  with  30  CFR 
816.133(c)(5)  and  SMCRA  section 
515(c)(3)(vi]  and  (vii)  because  the  state 
regulations  do  not  require  that  the 
postmining  land  use  plan  be  designed  to 
assure  co^ormity  with  accepted 
standards  for  "vegetative  cover  and 
esthetic  design".  The  Secretary  does  not 
believe  the  language  in  the  Kentucky 
regulations  is  substantially  different 
than  the  federal  requirements.  The 
language  in  the  state  regulations 
virtually  mirrors  the  SMCRA  section 
quoted  by  (be  commenter,  requiring  that 
postmining  land  use  plans  be  "designed 
by  a  registered  engineer  in  conformance 
with  professional  standards  established 
to  assure  the  stability,  drainage,  and 
configuration  necessary  for  the  intended 
use  of  the  site".  Vegetative  cover  and 
esthetic  design  are  not  items  that  would 
be  covered  by  an  engineer's 
certification,  and  Kentucky's  deletiop  of 
these  items  from  this  particular  section 
is  logical.  The  requirement  that 
vegetative  cover  be  supportive  of  the 
postmining  land  use  is  specifically 
required  in  405  KAR  16:200E  and 
18:200E.  Esthetic  design  is  a  very 
subjective  and  unenfoceable  term,  and 
its  exclusion  bom  the  state  regulations 
will  not  result  in  a  detectable  difference 
in  mine  reclamation. 

10.  ARDFK  et  al.  questioned  405  KAR 
16:130E  and  18:130E,  sections  2(2)(c)  and 
2(2)(d)  because  these  regulations  appear 
to  allow  the  regulatory  authority 
discretion  to  approve:  (1)  Inappropriate 
materials  for  underdrains,  and  (2) 
Inadequate  sized  underdrains.  The 
commenter  maintained  that  the 
limitations  on  the  material  for 
underdrains  should  be  mandated  by 
regulations  rather  than  the  policy 
statement  submitted  by  DNREP.  ARDFK 
et  al.  also  made  specific  suggestions  as 
to  what  must  be  considered  in  any 
engineering  analysis  for  the  size  of 
underdrains. 

The  Secretary  does  not  believe  a 
regulatory  change  is  necessary.  The 
DNREP  policy  statement  explains  that 
alternative  materials  would  not  be 
approved  that  are  add  forming,  toxic 
forming  or  slaking.  The  policy  statement 
clarifies  the  State's  provision  allowing 
only  alternative  materials  which  meet 
the  same  performance  criteria  as  the 
type  of  rock  described  in  30  CFR  816.72 
and  817.72  (see  Finding  13.25).  As  to  the 
size  of  the  drain  material,  the  Secretary 
believes  that  Kentucky's  variance  from 
the  minimiim  size,  based  on  an 


engineering  analysis  to  assure  Icmg-term 
capadty  for  drainage,  is  no  less 
effective  than  the  federal  requirements. 
The  commenter  contended  that  any 
variance  should  consider  the  substitute's 
capability  to  support  the  fill  in  a  stable 
condition  and  prevent  filtration  of  water 
into  the  spoil  in  addition  to  providing 
adequate  long-term  drainage.  The 
Secretary  believes  "long-term  drainage" 
is  a  broad  term  that  wUl  encompass 
consideration  of  fill  stability  and  toxic 
drainage  if  properiy  administered  by  the 
regulatory  authority.  (See  Finding  13.7.) 

11.  ARDFK  et  al.  objected  to  the 
provisions  in  405  KAR  16:130E  and 
18:130,  sections  2(3).  which  allow  the 
regulatory  authority  to  grant  exemptions 
to  the  four  foot  lift  limitation  in  vafiey 
and  head-of-hoUow  fills.  The  commenter 
maintained  that  the  four  foot  lift  design 
standard  was  not  arbitrary  and  ensured 
enforceability.  The  lack  of  identification 
in  the  program  of  specific  data  on  which 
the  variance  would  be  made  and 
Kentucky's  previous  history  of  "end 
dumping"  problems  were  also  cited  by 
the  commenter. 

As  discussed  in  Finding  13.8,  the 
Secretary  believes  that  these  concerns 
have  been  resolved  by  Kentucky's 
interpretation  of  its  rules.  The  Secretary 
has  not  requested  that  Kentucky  identify 
the  specific  data  that  would  be  required 
before  the  variance  would  be  granted 
because  this  level  of  detail  is  not 
considered  necessary  as  part  of  a 
program  review.  The  State  is  not 
waiving  any  performance  standards, 
and  the  Secretary  considers  the 
appropriateness  of  the  engineering 
analysis  that  results  in  the  waiver  of  the 
design  standard  to  be  a  case-by-case 
dedsion  by  the  State  which  will  be 
considered  in  oversight 

12.  ARDFK  et  al  object  to  405  KAR 
18:190E,  section  2  because  it  allowed  a 
variance  from  the  requirement  that  the 
operator  regrade  and  backfill  the  face  up 
for  a  deep  mine  wfa«e  the  fill  has 
stabilized  and  revegetated.  Since  the 
federal  regulation,  30  CFR  817.102, 
which  requires  baclcfilling  of  face  up 
areas,  has  been  remanded  for  the 
purposes  of  consideration  of  fill 
stabilization  (see  45  FR  51547-51549). 
the  Secretary  cannot  ask  the  state  to 
make  a  change  at  this  time. 

13.  Two  coqunenters  presented 
technical  data  to  show  that  die 
satisfaction  of  both  405  KAR  leiOdOlE, 
Section  6,  dealing  with  recharge 
phenomenon,  and  405  KAR  16:13(£, 
section  1(6),  dealing  with  slope  stability, 
are  technically  impossible  in  certain 
steep  slope  mining  situations.  The 
Secretary  disagrees  and  finds  that  the 
requirements  of  concern  to  the 
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commenters  are  essentially  identical  to 
the  requirements  of  30  CFR  816.S1  and 
8ia71{0. 

14.  Two  conunenlen  questioned  the 
hy(kologic  monitoring  frequency  of  the 
prograra  in  general,  and  recoramended 
that  coal  companies  be  forced  to  use 
automatic  type  samplers.  The  Secretary 
finds  that  federal  regulations  at  30  CFR 
816.52  and  817.52  allow  the  regulatory 
authority  discretion  in  determining  the 
frequency  of  monitoring. 

15.  Two  commeoters  contended  that 
the  premining  data  base  collection 
methodology  for  hydrologic  calculations 
was  inadequate.  The  commenters 
believed  that  more  than  six  months  was 
necessary  because  of  natural 
inconsistencies.  The  commenter  also 
recommended  that  certain  areas  be 
preserved  and  used  for  long-term 
determinations  of  hydrologic 
consequences. 

TTie  Secretary  believes  fee 
commenter's  concerns  are  beyond  fee 
scope  of  feis  decision.  The  state 
regulations  (405  KAR  8.-030  and  8:040 
sections  15  and  32)  requiring  hydrologic 
information  are,  except  as  described  in 
Finding  14.18.  consistent  with  fee  federal 
regulations.  The  adequacy  of  state 
decisions  under  feese  requirements  wiH 
be  considered  in  oversight  but  fee 
Secretary  presently  finds  no 
inconsistencies  between  fee  program 
and  any  current  federal  requirements. 

16.  The  Tennessee  Valley  Aufeority 
(TVA)  beheved  feat  bofe  fee  Secretary's 
concerns  expressed  in  Finding  14.24  of 
fee  October  22, 1980.  Federal  Re^er 
and  fee  State's  counter  arguments 
expressed  in  fee  program  resubmission 
relating  to  AOC  variances  had  merit. 
TVA  recommended  that  Kentucky  and 
OSM  consider  fee  use  of  numeric 
models  to  evaluate  fee  impact  of  AOC 
variances  on  a  given  watershed.  As 
explained  in  Finding  14.13  of  this  notice, 
fee  Secretary  has  approved  the  State 
requirements. 

17.  One  cmnmenter  stated  that  405 
KAR  ISrOSOE.  section  2  should  be 
revised  to  insure  that  qualified  people 
are  used  to  gafeer  the  samples  for  tests 
on  material  to  be  substituted  for  topsoiL 
The  Secretary  agrees  that  qualified 
people  should  be  nsed,  but  notes  feat 
fee  requirements  in  the  state  regulations 
are  essentially  fee  same  aa  tluwe  in  30 
CFR  816.22.  Therefore,  no  changes  in  fee 
state  program  are  required. 

1&  One  commenter  stated  that  fee 
Kentucky  regulations  did  not  properiy 
consider  the  unique  physiographic 
differences  between  Western  Kentucky 
and  Eastern  Kentucky.  The  State  has 
primary  responsibility  for  developing 
regulations  to  meet  unique  differences 
%vithin  its  boundaries  (see  SMCRA 


section  101(f)).  At  any  time,  fee  State 
can  develop  additional  regulations  to 
address  such  differences  d  Kentucky 
believes  changes  are  needed.  These 
changes  must  then  be  submitted  to  OSM 
asyrogram  amendments  pursuant  to  30 
CFR  732.17. 

Public  Partidpation 

1.  ARDFK  et  oL  asserted  that  KRS 
350.250  fails  to  provide  for  intervention 
by  fee  Secretary  of  DNREP  as  a  matter 
of  right.  The  coounenter  imphed^at 
intervention  by  fee  Secretary  of  the 
Interior  was  also  required  as  a  matter  of 
maintaining  uniformity  of  regulation 
among  fee  states.  As  discussed  in  detail 
under  Finding  U(c),  fee  Secretary 
believes  feat  intervention  by  fee 
Secretary  of  fee  Interior  is  not  a  state 
program  requirement  Intervention  by 
DNREP  is  being  required  as  a  program 
condition. 

2.  ARDFK  et  al.  asserted  feat  fee 
Kentucky  provision  on  intervention  (405 
KAR  7:000E.  Section  11)  grants  more 
discretion  to  fee  hearing  offica  in  fee 
area  of  "intervention  of  right"  fean  is 
aUowed  under  43  CFR  4.11ia  The  State 
rule  allows  fee  hearing  officer  to 
consider  the  adequacy  of  representation 
of  fee  proposed  intervenor  by  existing 
parties  in  ail  cases  where  fee  Federal 
rule  does  nol  The  Secretary  does  not 
believe  fee  State  rule  will  lead  to  fee 
exclusion  of  citizens  from  administrative 
actions.  Rafeer,  fee  State  rule  is 
intended  to  provide  fee  hearing  officer 
fee  discretion  to  limit  parties  whose 
claims  would  be  merely  dupUcative. 
Thereibre.  fee  Secretary  believes  feat 
fee  operation  of  405  KAR  7:090E,  Section 
11  will  be  no  less  effective  than  43  CFR 
4.11ia 

3.  ARDFK  et  al.  asserted  feat  no  state 
counterpart  to  43  CFR  4.1103.  "eligibility 
to  practice"  provisions,  exist  and  feat 
meaningful  access  might  be  denied 
citizens  who  are  unable  to  retain 
counsel  The  Secretary  is  not  persuaded 
feat  such  would  be  fee  case  under  fee 
Kentucky  regulations.  For  example,  405 
KAR  7.-0g0E.  section  5(6)(a)  provides  feat 
a  party  to  a  hearing  may  be  represented 
by  counsel  and  405  KAR  7:09aE.  section 
5(6}[b)  provides  feat  a  party  Tnoy 
conduct  cross-examinations.  Hie 
Secretary  can  find  nothing  in  fee 
Kentucky  regulations  to  suggest  feat 
only  lawyers  would  be  allowed  to 
represent  parties.  The  Secretary 
assumes  that  fee  Kentucky  regulations 
are  not  inconsistoit  wife  fee  practice  of 
pro  «e  representation,  and  feus  finds  fee 
Kentucky  regulations  acceptable. 

4.  Apfnladiian  Alliance  commented 
feat  this  pro9«m  narrative  is  deficient 
for  failure  to  detail  how  citizen 
complaints  will  be  addressed.  State 


program  nairative  |  731.14  (8}(4-7)(15) 
dearly  describes  fee  mechanisms  and 
rights  for  complaints  during  rainaig. 
State  program  narrative  %  731.14(gKl) 
and  (gX6)  describe  fee  procedures  for 
dtizen  input  into  fee  permitting  and 
bonding  processes.  More  detailed 
infonnatton  on  how  each  complaint  is 
handled  is  not  considered  necessary. 

5.  ARDFK  et  al.  stated  feat  Kentucky's 
hearings  provisions  were  inadequate 
because  feey  lacked  procedural 
regulations  comparable  to  43  CFR  4, 
particularly  in  the  area  of  discovery.  As 
indicated  in  Finding  27.4,  fee  Secretary 
concurs  wife  fee  comment  and  is 
requiring  correction  of  this  defidency  as 
a  condition  of  approvaL 

6.  ARDFK  et  al.  commented  feat  KRS 
350.250  is  inconsistent  wife  ^<CRA 
section  520  because  fee  State  stahite 
requires  persons  bringing  an  action  to 
compel  performance  by  regulatory 
aufeority  personnel  of  non-discretionaiy 
duties  to  make  such  demands  under 
oafe.  This  issue  was  considered  in  fee 
initial  dedsion  and  fee  oafe  concept 
was  considered  acceptable.  For  a 
discussion  of  feis  question  refer  to  fee 
Secretary's  response  to  comment  No.  A- 
7  beginning  on  page  71591  of  the 
Octoiber  29, 1980,  Federal  Register. 

7.  ARDPK  et  al.  objected  to  fee  lack  of 
standards  in  fee  program  for  fee  award 
of  costs  and  expenses  in  administrative 
cases  consistent  wife  fee  criteria  set 
forth  in  43  CFR  4.1294.  The  commenter 
presented  detailed  rationale  as  a 
counter  argummt  to  fee  statements 
made  by  DNRQ>  in  fee  "Response  to 
October  1980  Findings"  (Admhiistrative 
Record  Ky-413).  As  discussed  in  Finding 
27.5,  fee  Secretary  agrees  wife  fee 
commenter  and  is  requiring  correction  of 
this  deficiency  as  a  condition  of 
approvaL 

a  ARDFK  et  al.  asserted  that  KRS 
360JZ50(a)(2)  is  more  restrictive  fean 
SMCRA  section  520(a)(2)  because  fee 
State  statute  limits  fee  right  of  dtizen 
suits  to  "dtizen  of  this  Commonwealfe" 
rafeer  fean  "any  person  having  an 
interest  which  is  or  may  be  adversely 
affected".  As  indicated  by  Finding 
l.d(a),  fee  Secretary  concurs  wife  fee 
commenter  and  is  requiring  correction  of 
this  defidency  as  a  condition  of  program 
approvaL 

9.  ARDFK  et  al.  conmiented  feat  KRS 
350.250  did  not  contain  fee  "savings 
clause"  found  at  section  S20(e)  of 
SMCRA.  As  indicated  by  Finding  1.1. 
fee  Secretry  believes  fee  legal  opinion 
furnished  wife  fee  resubmission 
adequately  resolves  this  concern. 

la  ARDFK  et  al.  asserted  that  KRS 
350.260(3)  fails  to  clearly  provide  for  an 
action  for  damages  for  violations  of  fee 


it 
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Act  consistent  with  section  520(f).  and 
for  injunctive  relief  consistent  with 
section  520(a)(1).  The  conunenter 
provided  a  detailed  counterargument  to 
the  legal  opinion  furnished  by  DNREP 
on  this  issue.  As  discussed  in  Finding 
1.3(b),  the  Secretary  agrees  with  the 
conunenter  and  is  requiring  correction  of 
this  deficiency  as  a  program  condition. 

InspectioQ  and  Enfbrcemant 

1.  ARDFK  et  al  asserted  that 
Kentucky  should  be  required  to  include 
provisions  in  its  regulations  for  citizen 
access  to  minesites.  As  indicated  in 
Finding  17.4,  the  Secretary  agrees  with 
the  comment  and  is  requiring  correction 
of  this  deficiency  as  a  program 
condition. 

2.  ARDFK  et  al.  commented  that  State 
regulations  unduly  restrict  citizen 
participation  in  inspection  and 
enforcement  activities  (see  405  KAR 
12.-030  which  covers  "Public 
participation  in  inspection  and 
enforcement"  as  per  405  KAR  12:010. 
section  6).  The  latter  section  restricts 
public  pcuticipation  to  "any  person 
having  an  interest  which  is  or  may  be 
adversely  affected".  The  commenter 
argues  that  section  521(a)  of  SMCRA 
specifies  that  an  inspection  shall  be 
conducted  when  "any  person"  provides 
information  giving  rise  to  a  "reason  to 
believe"  that  a  violation  exists.  Under 
SMCRA,  the  conunenter  continues,  "any 
person"  who  furnishes  information 
which  prompts  an  inspection  shall  be 
allowed  to  accompany  the  inspector 
during  the  inspection.  SMCRA  does  not 
require  the  person  giving  information  to 
have  any  specific  attributes,  e.g.,  an 
interest  that  is  or  may  be  affected 
Section  521(d)  of  SMCRA  requires  that 
state  ragulatory  programs  contain 
enforcement  provisions  which,  "contain 
the  same  or  similar  procedural 
requirements"  as  the  federal  program.  30 
CFll  840.15  requires  that  state  regulatory 
programs  provide  for  pubUc 
participation  in  enforcement  activities 
consistent  with  section  642.  tliis  section 
requires  that  any  "citizen  may  request 
a(n)  •  •  •  inspection  *  *  *  by  furnishing 
to  an  authorized  representative  reason 
to  believe  that  a  violation  exists  *  *  *." 

The  Secretary  agrees  with  the 
commenter  the  Federal  regulations 
require  a  state  program  to  contain 
certain  public  participation 
requirements  in  inspection  and 
enforcement  activities.  The  Kentucky 
program  is  not  necessarily  inconsistent 
with  federal  requirements.  The 
Kentucky  regulatory  section  entitled, 
"public  pcuiicipation  in  inspection  and 
enforcement".  405  KAR  12:030.  is  no  less 
effective  than  the  comparable  Federal 
regulations.  The  Secretary  reads  405 


KAR  12:010.  section  6  as  not  limiting 
public  paitic^tion.  but  radier  as 
creating  an  additional  category  of 
persons  ntdio  may  participate  in 
Kentudcy's  program. 

Hie  commenter  goes  on  to  state  that 
"any  person"  should  also  be  able  to 
participate  in  a  review  of  the  adequacy 
of  an  inspection  and  a  review  of  a 
decision  not  to  inspect  30  CFH  842.14 
and  842.15  state  that  "any  person  who 
is  or  may  be  adversely  affected"  may 
participate  in  a  review  of  the  adequacy 
of  an  inspection  or  a  review  of  a 
decision  not  to  inspect  These  provisions 
are  made  a  State  program  requirement 
by  30  CFR  84ai5.  Kentucky's  regulations 
are  consistent  therefore,  with  30  CFR 
842.14  and  842.15. 

3.  ARDFK  et  aL  stated  that  the 
Kentucky  program  did  not  demonstrate 
that  cessation  orders  could  be 
immediately  issued  upon  finding  in 
imminent  danger  by  inspectors  in  the 
field  because  only  some  inspectors  will 
be  empowered  to  issue  such  orders.  The 
Secretary  beUeves  Kentucky  has 
adequately  addressed  this  concern,  as 
indicated  by  Finding  17.5. 

4.  ARDFK  et  al.  stated  that  KRS 
350.032(2)  is  inconsistent  with  SMCRA 
section  S28(c)  because  the  State  statute 
does  not  set  forth  all  criteria  for  granting 
temporary  relief.  The  commenter 
presented  its  rationale  and  dted  some 
examples  of  Kentucky  case  history  as  an 
argument  to  the  legal  opinion  furnished 
by  DNREP.  As  bidicated  by  Finding  1.4. 
the  Secretary  agrees  with  die 
commenter  and  will  require  correction 
of  this  deficiency  as  a  program 
condition. 

Lands  Unsuitable 

1.  ARDFK.  et  al.  commented  that 
Kentucky's  requirements  at  405  KAR 
24K)20E,  section  3(7).  concerning 
allegations  and  supporting  evidence,  are 
too  stringent.  Spedfically,  the 
commenters  assert  that  Uie  language, 
"Allegations  of  fact  and  supporting 
evidence  *  *  *   shall  be  specific  as  to 
the  petitioned  area  •  *  •  ".  will  exclude 
the  use  of  more  general  scientific 
evidence,  which  may  be  pertinent  to  the 
petitioned  area,  but  whidi  refers  to  a 
more  general  area.  According  to  the 
commenter,  this  would  increase  the 
threshold  burden  of  petitioning  beyond 
those  m  section  522  of  SMCRA. 

The  Secretary  agrees  with  the 
commenter  to  ^e  extent  that 
information  of  a  general  but  pertinent 
nature  cannot  be  excluded  fit>m  the 
petition  review  process.  The  Secretary 
believes,  however,  that  the  commenters 
have  chosen  a  very  narrow 
interpretation  of  the  Kentucky  language, 
i.e.  Kentucky  does  not  intend  to  limit  its 


review  only  to  that  information  which 
has  been  gathered  £rom  die  petitiofied 
area.  On  die  contrary,  the  State  intends 
a  broader  and  more  reasonable 
interpretation  which  would  include 
review  of  data  gathered  external  to  the 
petitioned  area,  but  which  is  pertinent  to 
reaching  a  decision  on  unsuitabihty.  For 
example,  the  State  would  consider 
mining/ soils  studies  external  to  the 
petitioned  areas  provided  the  petitioner 
would  deariy  demonstrate  that  the  soils 
are  physical  and  chemically  similar  to 
those  of  the  petitioned  area  and  that 
mining  activities  could  cause  similar 
effects.  In  this  example,  the  supportive 
evidence  is  based  on  data  gadiered  from 
the  petitioned  area  but  nevertheless,  is 
specific  to  the  area  because  of  the 
conclusions  which  it  can  support 

2.  ARDFK  et  al.  objected  to  die  State's 
definition  of  Substantial  Legal  and 
Financial  Commitments  (SLFC)  at  406 
KAR  24X)3(^  section  2(2).  which 
excludes  the  requirement  of  30  CFR 
762.5  that  SLFC  be  based  on  a  long-term 
coal  contract  The  commenter  cited  the 
following  sections  from  the  Act's 
legislative  history  to  support  the 
position  that  a  long-term  coal  contract  is 
a  prerequisite  to  SLFG 

1.  The  designation  proceM  is  not  intended 
to  be  used  as  a  process  to  close  existing  mine 
operations,  altfaougii  the  area  in  which  such 
operations  are  located  may  be  designated 
with  respect  to  future  mines.  The  committee 
recognized  tliat  an  existing  mine  might  not  be 
one  actually  producing  coal,  because  it  was 
in  a  substantial  state  of  develofMnent  to  ooal 
production.  Thus  the  meaning  of  existing 
operations  is  extended  to  include  operations 
for  which  there  are  "substantial  legal  and 
financial  commitments".  R  Rep.  No.  95-218. 
95th  Congress.  First  Session  94-85  (1977). 

2.  The  phrase  "substantial  legal  and 
financial  commitments"  in  the  designation 
section  and  other  provisions  of  the  Act  is 
intended  to  apply  to  situations  where,  on  the 
l>asis  of  a  long-term  coal  contract 
investments  have  been  made  in  powerplants, 
railroads,  coal  hanriHng  and  storage  bdlities 
and  other  capital-intensive  activities.  The 
committee  does  not  intend  that  mere 
ownership  or  acquisition  costs  of  tlie  ooal 
itself  or  the  right  to  mine  it  slioold  ooostitmte 
"substantial  legal  and  flniinrial 
commitments".  H.  Rep.  Na  9&-218  n«>/a  at 
95:  H.  Rep.  No.  94-068, 94th  Congress,  Secood 
Session,  47  (1970). 

The  Secretary  does  not  agree  with  the 
commenter's  interpretation  of  these 
references.  These  portions  of  the 
legislative  history  must  be  read  together 
as  they  actually  appear  in  the  House 
Report  AcconUngly,  the  first  paragraph 
states  that  the  Act  intends  to  protect 
from  the  designation  process,  those 
operations  which  are  in  a  substantial 
state  of  development  "Substantial  state 
of  development"  is  the  emphasis  of  thif 
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paragraph  without  any  regard  to  the 
existence  of  long-term  coal  contracts. 
Read  in  this  context,  the  second 
paragraph  serves  only  to  establish  two 
extremes  where  SLFC  may  be  found  and 
not  found,  respectively.  Thus,  in 
situations  where,  on  the  basis  of  a  long- 
term  coal  contract,  investment  has  been 
made  in  capital-intensive  activities,  e.g., 
powerplants  and  railroad,  SLFC  clearly 
exists.  On  the  other  hand,  where  the 
operator  has  only  the  "mere  ownership 
or  acquisition  costs  of  the  coal  itself  or 
the  right  to  mine",  then  SLFC  clearly 
does  not  exist 

As  stated  in  Finding  21.7,  the 
Kentucky  regulation  is,  at  the  very  least, 
as  effective  as  the  federal  regulation. 
The  Secretary's  definition  of  SLFC 
merely  parrots  the  legislative  history 
while  the  Kentucky  regulation  attempts 
to  provide  guideiines  for  determining 
SLFC  in  those  situations  between  the 
two  extremes  qieUed  out  in  the 
legislative  history. 

3.  ARDFK  et  al.  objected  to  405  KAR 
24:030E,  section  3(6)  because  it  allows  a 
cut-off  of  the  deadline  for  submitting  a 
petition  to  designate  lands  unsuitable  at 
the  close  of  the  period  for  filing  written 
comments  and  objections  on  a  permit 
rather  than  at  the  close  of  any  informal 
conference.  As  stated  in  Finding  21.4, 
the  Secretary  believes  that  the  Kentucky 
still  provides  ample  time  for  a  petition 
submission  before  a  permit  is  issued, 
and  has  found  the  Kentucky  provision 
no  less  effective  than  30  CPR 
764.15(aM7). 

4.  ARDFK  et  al.  objected  to  the 
provisions  of  405  KAR  24K)20E,  sections 
3(3]  and  4(3)  requiring  notarized 
signatures  as  part  of  a  petition.  The 
commenter  asserts  that  Congress 
showed  a  "marked  disUke"  lot  requiring 
citizens  to  exercise  their  ri^ts  under 
oath,  and  cited  the  removal  by  the 
House  committe  of  such  language  from 
SMCRA  section  520  (a  section  not  here 
at  issue).  The  commenter  further 
maintained  that  the  oath  would  serve  no 
useful  purpose  as  it  would  be 
impermissible  to  prosecute  a  petitioner 
for  falsely  swearteg  to  matters 
contained  in  a  petitioiL 

As  indicated  in  Finding  2L3,  The 
Secretary  disagrees  with  the  commenter. 
Section  518(g)  of  SMCRA  provides 
criminal  sanctions  for  knowingly  making 
false  statements.  The  Kentucky  statute 
has  a  counterpart  to  section  518(g),  i.e.. 
KRS  350.980(7).  Provisions  to  aesure 
accurate  and  tmtfafol  information  are, 
therefore,  not  Inconsistent  with  SMCRA. 
and  Ae  kentncky  provisiona  are  as 
effecttve  as  those  in  SMCRA  fai  faimalng 
this  end. 

9.  ARDFK  efo/.  objected  to  the 
praviekme  of  406  KAR  24A90B  MctioB 


8(7)  which  states:  "any  person  having  an 
interest  which  is  or  may  be  adversely 
affected  by  the  department's  final 
decision  under  subsection  (6)  of  this 
section  may  request  a  formal  hearing 
under  405  KAR  7:O0OE". 

The  commenter  maintains  that  this 
regulation  is  an  attempt  to  remove  the 
public  from  the  lands  unsuitable 
decision  process  because:  (1)  The 
regulation  inchides  those  affected  by  a 
designation  decision  but  not  those 
affected  by  a  termination  decision;  (2) 
Temporary  relief  could  conceivably  be 
granted,  suspending  the  petition  and 
'  allowing  permitting;  (3)  What  is 
ultimately  appealed  to  the  Franklin 
Circuit  Court  will  be  the  artificial  record 
of  the  adjudicatory  hearing  rather  than 
the  real  record  consisting  of  the 
transcript,  the  petition  and  pertinent 
data  and  analysis  developed  by  DNREP; 
and  (4)  The  only  proper  vehicle  for 
"rehearing**  a  designation  and  allowing 
new  evidence  is  a  petition  to  terminate 
designation  as  specified  by  30  CFR 
764.13(c). 

As  indicated  by  Finding  21.8,  the 
Secretary  does  not  agree  that  the 
hearing  provisions  will  reduce  public 
participation  in  the  petition  process.  As 
to  the  first  two  points  in  the  conmient, 
the  Secretary  finds  nothing  in  the 
regulation  which  would  exclude  a 
terminaticm  decision  from  the  hearing 
process  or  allow  temporary  relief  in 
violation  of  KRS  350.610(8).  The 
Secretary  does  not  agree  that  the  record 
from  the  hearing  under  405  KAR  IHJOCIR 
will  be  less  than  complete  for  purposes 
of  the  appeal  to  the  Franklin  Circuit 
Court  as  asserted  by  the  commenter's 
third  contention.  As  to  the  question  of 
the  proper  vehicle  for  "rehearing"  a 
designation  decision,  the  Secretary 
considers  the  State  procedures  to  be  an 
"additional  procedulral  safeguard"  as 
farther  discussed  in  Finding  21.8. 

Background  on  Conditioiial  Approval 

The  Secretary  is  fully  committed  to 
two  key  afans  which  underlie  SMCRA. 
SMCRA  caUs  for  comprehensive 
regulation  of  the  effects  of  surface  coal 
mining  on  the  environment  and  public 
health  and  safety  and  for  the  Secretary 
to  assist  the  states  in  becoming  the 
primary  regulators  under  the  Act  To 
enable  the  states  to  achieve  that 
primacy,  the  Secretary  has  undertaken 
many  activities,  of  which  several  are 
particularly  noteworthy. 

The  Secretary  has  worked  closely 
with  several  state  organizations.  sw:h  as 
the  Interstate  Mining  Compact 
CoBonissimi,  dw  Covndl  of  State 
Governments,  tiie  National  Governors 
Assodatiaa  and  the  Western  Interstate 
Bneiur  Board.  Tfaroogh  these  groups 


OSM  has  frequentiy  met  with  state 
regulatory  authority  personnel  to 
discuss  informally  how  SMCRA  should 
be  administered,  with  particular 
reference  to  imique  circumstances  in 
individual  states.  Often  these  meetings 
have  been  a  way  for  OSM  and  the  states 
to  test  new  ideas  and  for  OSM  to 
explain  portions  of  the  federal 
requirements  and  how  the  states  might 
meet  them. 

The  Secretary  has  dispensed  over  $8.5 
million  in  program  development  grants 
and  over  $54.8  million  in  initial  program 
grants  to  help  the  states  to  develop  their 
programs,  to  administer  their  initial 
programs,  to  train  their  personnel  in  the 
new  requirements,  and  to  purchase  new 
equipment.  In  several  instances  OSM 
detailed  its  personnel  to  states  to  assist 
in  the  preparation  of  their  permanent 
program  submissions.  OSM  has  also  met 
with  individual  states  to  determine  how 
best  to  meet  SMCRA*s  environmental 
protection  standards. 

Equally  important  the  Secretary 
structured  the  state  program  approval 
process  to  assist  the  states  in  achieving 
primacy.  He  voluntarily  provided  his 
preliminary  views  on  the  adequacy  of 
each  state  program  to  identify  needed 
changes  ariid  to  allow  them  to  be  made 
without  penalty  to  the  state.  The 
Secretary  adopted  a  special  policy  to 
insure  that  communication  between  him 
and  the  states  remained  open  and 
uninhibited  at  all  times  (44  FR  54444; 
SeptembOT  19, 1979).  This  policy  was 
critical  to  avoiding  a  period  of  enforced 
siloice  between  oiSM  and  a  state  after 
the  ckise  oi  the  poblic  coaunent  period 
on  its  program  uid  has  been  a  vital  part 
of  the  iHo^am  review  jnooess. 

The  Secretary  has  also  developed  in 
his  regulatioitt  the  critical  ability  to 
conditionally  approve  a  state  program. 
Under  30  CFR  732.13  of  the  Secretary's 
regulations,  oonditionel  approval  ^es 
full  primacy  to  •  state  even  tfaou^  there 
are  minor  deficiencies  in  a  program, 
lids  power  is  not  expressly  authorized 
by  SMCRA:  it  was  adopted  through  the 
Secretary's  rulemaking  authority  imder 
30  U.S.C.  201(c).  Sa2(b).  and  S03(a)(7). 

SMCRA  expressly  ^ves  the  Secretary 
only  two  options — to  approve  or 
disapprove  a  state  program.  Read 
literally,  the  Secretary  would  have  no 
Qexibility;  he  would  have  to  approve 
those  programs  that  are  letter  perf^ 
and  disepprove  all  odiers.  To  avoid  that 
result  and  in  recognition  of  the  (fifBcolty 
of  developing  an  acceptable  program, 
the  Secretary  adopted  die  regulation 
providing  the  authority  to  conditionally 
approve  a  program. 

Conditioned  approval  has  a  vital  effect 
for  programs  approved  in  the  Secretary's 
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initial  decision.  It  results  in  die 
implementation  of  the  permanent 
program  in  a  state  months  earlier  than 
might  otherwise  be  anticipated.  It  also 
avoids  the  costly  and  cumbersome 
problem  of  implementing  federal 
programs  where  the  state  submittal  was 
deficieat  in  only  minor  respects.  While 
this  may  not  be  significant  in  states  that 
already  have  comprehensive  surface 
mining  regulatory  programs,  in  many 
states  e&rlier  implementation  will 
initiate  a  much  higher  degree  of 
environmental  protection.  It  also 
implements  the  rights  SMCRA  provides 
to  citiaens  to  participate  in  the 
regulation  of  surface  coal  mining 
throu^  soliciting  their  views  at  hearings 
vand  meetings  and  enabling  them  to  file 
requests  to  designate  lands  as 
unsuitable  for  mining  if  they  are  fragile, 
historic  critical  to  agricultiire,  or  simply 
cannot  be  reclaimed  to  their  prior 
productive  capability. 

"Hie  Secretary  considers  diree  factors 
in  deciding  whether  a  program  qualifies 
for  conditional  approval.  First  is  the 
state's  willingness  to  make  good  faith 
efforts  to  effect  the  necessary  changes. 
Without  the  state's  commitment,  the 
option  of  conditional  approval  may  not 
be  used. 

Second,  no  part  of  the  program  cem  be 
incomplete.  As  the  preamble  to  Ae 
regulations  states,  the  program,  even 
with  deficiencies,  must  "^ovide  for 
implementation  and  administration  for 
all  processes,  procedures,  and  systems 
required  by  SMCRA  and  these 
regulations"  (44  FR 14061,  March  13. 
1979).  That  is,  a  state  must  be  able  to 
operate  the  basic  components  of  the 
permanent  program:  the  designation 
process;  the  pennit  and  coal  exploration 
systems;  the  bond  and  insurance 
requirements;  the  performance 
standards;  and  the  inspection  and 
enforcement  systems.  In  addition,  there 
must  be  a  functional  regulatory 
audiority  to  implement  the  other  parts  of 
the  program.  If  some  fundamental 
component  is  "'luffing,  conditional 
approval  may  not  be  granted. 

Third,  the  deficiencies  must  be  minor. 
For  each  deficiency  or  group  of 
deficiencies,  the  Secretary  considers  the 
significance  of  the  deficiency  m  lij^t  of 
the  particular  state  in  question. 
Examples  of  deficiencies  that  would  be 
minor  in  virtually  all  cimmistances  are 
correction  of  clerical  errors  and 
resolution  of  ambiguities. 

Other  deficiencies  require  individual 
consideration.  An  example  of  a 
deficiency  that  would  most  likely  be 
major  would  be  a  failure  to  allow 
meanin^ul  public  participation  in  the 
permitting  process.  Although  this  would 
not  render  the  permit  sjrstem 


incomplete,  because  permits  could  still 
be  issued,  die  lack  of  any  public 
participation  could  be  such  a  departure 
from  a  fundamental  purpose  of  SMCRA 
that  the  deficiency  would  probably  be 
major. 

The  granting  of  conditional  approval 
is  not  and  cannot  be  a  substitute  for  the 
adoption  of  an  adequate  program.  The 
federal  regulation,  30  CFR  732.13(1). 
gives  the  Secretary  little  discretion  in 
terminating  programs  where  the  state,  in 
the  Secretary's  view,  fails  to  fulfill  the 
conditions.  The  purpose  of  the 
conditional  approval  authority  is  to 
assist  states  in  achieving  compliance 
with  SMCRA.  not  to  excuse  them  from 
compliance. 

The  Secretary's  Dedrion 

As  indicated  above,  under 
"Secretary's  Findings",  there  are  minor 
deficiencies  in  the  Kentucky  program 
which  the  Secretary  requires  to  be 
corrected.  In  all  other  respects,  the 
Kentucky  program  meets  the  criteria  for 
approval  The  deficiencies  identified  in 
the  findings  are  summarized  below  and 
an  explanation  is  given  to  show  why  the 
deficiency  is  minor,  as  required  by  30 
CFR  732.13(i). 

1.  As  discussed  in  Finding  13.26. 
Kentudcy  submitted  a  regulation  which 
gives  die  regulatory  authority  total 
discretion  in  approving  stocking  and 
ground  cover  rates  on  noncommercial 
forest  land  as  an  alternative  to  reference 
areas.  Iliis  deficiency  is  minor  since  the 
state  has  a^eed  to  use  reference  areas 
until  its  technical  standards  for  the 
discretionary  decisions  are  developed 
and  approved  by  OSM. 

2.  As  discussed  in  Finding  17.5, 
Kentucky  regulations  do  not  provide  for 
citizens  to  accompany  an  inspector  onto 
a  mlnesite.  This  deficiency  is  minor 
since  citizen  visits  are  not  frequent  Also 
Kentucky  has  agreed  to  an 
administrative  policy  to  allow  citizens  to 
accon^iaiiy  inspectors  during  the  period 
the  State  has  to  amtmA  t]ie  program. 

3.  As  discussed  in  Finding  18.14. 
Kentucky's  cumulative  bonding  system 
does  not  provide  adequate  public 
participation  in  the  bond  crediting 
process.  This  deficiency  is  considered 
minor  since  Kentudcy  has  agreed  not  to 
use  this  process  daring  the  period  the 
State  has  to  Tnpnd  this  provision.  The 
State  has  two  other  bonding  methods, 
bonding  of  the  entire  permit  and 
incremental  bonding,  which  are  now 
available. 

4.  As  discussed  in  Finding  27.4,  the 
Kentudcy  program  fails  to  specify  what 
rules  of  civil  procedure  shall  apply  to 
hearings  before  DNREP.  This  defidency 
is  considered  minor  because  the  State 
has  procedures  for  hearings.  In  addition. 


die  State  has  agreed  to  develop 
guidelines  as  effective  as  43  CFR  Part  4 
for  use  unto  regulations  can  be  enacted. 
Therefore,  few,  if  any,  affected  dtizens 
would  be  unaware  of  or  unable  to 
exercise  dieir  rights  at  administrative 
hearings. 

5.  As  discussed  in  Finding  1.3(a).  the 
Kentucky  statute  exdudes  citizens  of 
other  states,  foreign  corporations,  aliens 
and  possibly  even  domestic 
corporations  from  its  dtizens  suit 
provisions.  "Hiis  defidency  is  minor 
since  those  persons  who  cannot  gain 
access  through  the  state  court  system 
can  utilize  their  rights  under  SMtZRA 
section  520  in  federal  court  Therefore, 
during  die  time  allowed  for  the  state  to 
correct  its  statute,  no  person  who  has  an 
interest  which  may  be  adversely 
affected  will  be  denied  his/her  rights. 

6.  As  discussed  in  Finding  1.3(b),  the 
Kentucky  statute  fails  to  include  dtizen 
suit  provisions  which  would  allow  two 
causes  of  action  [one  to  compel 
compliance  throu^  injunctive  relief  and 
one  for  monetary  damages)  against  a 
violator.  This  defidency  is  minor  since 
those  persons  who  might  be  denied  the 
two  causes  of  action  or  suite  against  a 
government  agency  have  access  to  the 
federal  court  system  under  Section  520 
of  SMCRA.  Therefore,  during  the  time 
allowed  for  the  State  to  correct  its 
statute,  no  person  who  has  an  interest 
which  may  be  adversely  affected  will  be 
denied  his/her  rights. 

7.  As  discussed  in  Finding  1.3(c),  the 
Kentucky  statute  fails  to  provide  fbr 
intervention  by  DNREP  in  dtizen  suits 
as  a  matter  of  ri^t  This  defidency  is 
considered  minor  since,  in  all  likelihood, 
DNREP  will  be  dted  as  a  diird  party  at 
the  outset  of  any  suit  involving  a 
violation  of  Kentudcjr's  surface  mining 
laws  or  regulations.  Further,  it  is 
extremely  unlikely  that  DNREP  will  be 
exduded  from  any  suit  in  which  it 
wishes  to  intervene. 

6.  As  discussed  in  Finding  lA,  the 
Kentucky  statute  does  not  set  forth 
standards  for  State  courts  granting 
temporary  relief.  This  defidency  is 
considered  mioor  since  temporary  relief 
is  still  available  through  the  courts,  and 
although  the  standards  are  different 
than  those  in  SMCRA.  rriief  cannot  be 
granted  without  consideration  of  the 
merits  of  die  case.  During  die  time  given 
for  die  state  to  correct  its  statute  there 
will  likely  be  few.  if  any,  cases  where 
temporary  relief  will  be  granted  under 
the  existing  state  law  w^ch  would  not 
have  been  9ent9d  under  the  criteria  in 
SMCRA. 

9.  As  discussed  fai  Finding  13.27.  the 
Kentucky  regolatioos  aOow  DNREP  tibe 
discretion  to  exdude  emergency 
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spillways  from  the  design  requirements 
for  sedimentation  ponds.  This  deficiency 
is  considered  minor  since  the  state  has 
agreed  not  to  use  this  discretion  until 
such  time  as  the  standards  for  approval 
of  ponds  without  emergency  spillways 
are  developed  by  Kentucky  and 
approved  by  the  Secretary. 

10.  As  discussed  in  Finding  14.18,  the 
Kentucky  regulations  provide  DNREP 
with  more  discretion  to  delete  the 
requirements  for  permit  information  on 
surface  water  quality  parameters  than 
allowed  by  the  corresponding  federal 
regulation.  This  deficiency  is  considered 
minor  since  Kentucky  has  agreed  not  to 
use  this  discretion  except  for  parameters 
and  circimistances  which  are  approved 
by  OSM. 

11.  As  discussed  in  Finding  27.5,  the 
Kentucky  regulations  fail  to  set 
standards  for  the  award  of  costs  and 
expenses  in  administrative  proceedings. 
This  deficiency  is  minor  because  the 
State  has  agreed  to  establish  the 
standards  by  policy  until  such  time  as 
regulations  can  be  promulgated.  In  the 
short  time  given  to  the  State  to  develop 
the  policy  statement  it  is  unlikely  that 
parties  would  be  denied  the  proper 
award  of  costs  and  expenses. 

12.  As  discussed  in  Finding  14.19,  the 
Kentucky  program  does  not  demonstrate 
that  the  State  will  meet  the  requirements 
of  section  502(d)  of  SMC31A  regarding 
the  time  limits  for  receipt  and  review  of 
permit  applications.  Tliis  deficiency  is 
minor  because  Kentucky  has  agreed  to 
provide  a  compliance  plan  acceptable  to 
the  Secretary  before  the  concerns 
identified  by  the  Secretary  would 
become  relevant. 

Given  the  nature  of  the  deficiencies 
set  forth  in  the  Secretary's  findings  and 
their  magnitude  in  relation  to  all  the 
other  provisions  of  the  Kentucky 
program,  the  Secretary  of  the  Interior 
has  concluded  that  they  are  minor 
deficiencies.  Accordingly,  the  program  is 
eligible  for  conditional  approval  under 
30  CFR  732.13(i)  because: 

1.  The  deficiencies  are  of  such  i  size  and 
nature  ai  to  render  no  part  of  the  Kentucky 
program  incomplete; 

Z.  All  other  aspects  of  the  program  meet  the 
requirements  of  SMCRA  and  30  CFR  Chanter 
VII: 

3.  These  deficiencies,  which  will  be 
promptly  corrected,  will  not  directly  affect 
environmental  performance  at  coal  mines; 

4.  Kentucky  ha§  Initiated  and  Is  actively 
proceeding  with  steps  to  correct  the 
denciencies:  and 

5.  Kentucky  has  agreed,  by  letter  dated 
April  7, 1982,  to  correct  the  regulation 
deficiencies  by  October  31, 1983,  and  tlie 
BtahJtory  deficiencies  by  May  1. 1984. 
Further,  DNREP  has  agreed  to  develop  dvll 
procedure  guidelines  by  December  31, 1962, 
standards  for  awards  of  costs  and  expenses 


In  administrative  proceedings  by  July  31. 
1982,  and  modificattons  to  the  permit  review 
process  by  July  31, 1982. 

Accordingly,  the  Secretary  is 
conditionally  approving  the  Kentucky 
program.  If  regiilations  correcting  the 
deficiencies  are  not  promulgated  by 
October  31, 1983,  if  State  legislation 
correcting  the  statutory  deficiencies  is 
not  enacted  by  April  30, 1984,  if 
standards  for  awards  of  costs  and 
expenses  in  administrative  proceedings 
are  not  developed  by  July  31, 1982,  and  if 
civil  procedure  guidelines  are  not 
developed  by  September  30, 1982,  the 
Secretary  will  take  appropriate  steps 
under  30  CFR  Part  733  to  terminate  the 
State  program.  This  conditional 
approval  is  effective  on  pubUcation  in 
the  Federal  Register.  Beginning  on  that 
date,  the  Kentucky  Department  for 
Natural  Resourees  and  Environmental 
Protection  shall  be  deemed  the 
regulatory  authority  in  Kentucky  and  all 
Kentucky  surface  coal  mining  and 
reclamation  operations  on  non-federal 
and  non-Indian  lands  and  all  coal 
exploration  on  non-federal  and  non- 
Indian  lands  in  Kentucky  shall  be 
subject  to  the  permanent  regulatory 
program. 

On  non-federal  and  non-Indian  lands 
in  Kentucky,  the  permanent  regulatory 
program  consists  of  the  State  program 
approved  by  the  Secretary.  Following 
this  approval,  in  accordance  with 
section  523(c)  of  SMCRA,  Kentucky  may 
elect  to  enter  into  a  cooperative 
agreement  with  the  Secretary  to  provide 
for  state  regulation  of  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  within  the  State. 

The  Secretary's  approval  of  the 
Kentucky  program  relates  at  this  time 
only  to  the  permanent  regulatory 
program  under  Title  V  of  SMCRA.  The 
approval  does  not  constitute  approval  of 
any  provisions  related  to 
implementation  of  Title  IV  under 
SMCRA,  the  abandoned  mine  lands 
reclamation  program.  In  accordance 
with  30  CFR  Part  884,  Kentucky  may 
submit  a  state  reclamation  plan  now 
that  its  permanent  program  has  been 
approved.  At  the  time  of  such  a 
submission,  all  provisions  relating  to 
abandoned  mine  lands  reclamation  will 
be  reviewed  by  officials  of  the 
Department  of  the  Interior. 

List  (tf  Subjects  in  30  CFR  Part  917 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Therefore,  30  CFR  Chapter  VII  Is 
amended  by  adding  a  new  Part  917  as 
set  forth  herein. 


Dated:  April  13, 1982. 
James  G.  Watt, 

Secretary  of  the  Interior. 

PART  917— KENTUCKY 

Sec. 

917.1    Scope. 

917.10  State  regulatory  approval. 

917.11  Conditions  of  State  regulatory 
approval 

Authority:  Pub.  L  95-67,  Surface  Mining 
Control  and  Reclamation  Act  of  1977  (30 
\J.S.C.12metaeg.] 

S  917.1    Scop*. 

This  Part  contains  all  rules  applicable 
only  within  Kentucky  that  have  been 
adopted  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977.    . 

9  917.10    State  regulatory  program 


The  Kentucky  State  program,  as 
submitted  on  February  29, 1980,  as 
amended  and  clarified  on  June  12. 1980. 
as  resubmitted  on  December  30. 1981. 
and  clarified  in  material  submitted 
February  12  and  18.  and  in  an  April  7, 
1982  letter  to  the  Director  of  OSM  is 
conditionally  approved,  effective  on 
May  18. 1982.  Beginning  on  that  date,  the 
Department  for  Natural  Resouroes  and 
Environmental  Protection  shall  be 
deemed  the  regulatory  authority  in 
Kentucky  for  all  surface  coal  mining  and 
reclamation  operations  and  all 
exploration  operations  on  non-federal 
and  non-Indian  lands.  Only  surface  coal 
mining  and  reclamation  operations  on 
non-federal  and  non-Indian  lands  shall 
be  subject  to  the  provisions  of  the 
Kentucky  permanent  regulatory 
program.  Copies  of  the  approved 
program,  together  with  copies  of  the 
letter  of  the  Department  for  Natural 
Resources  and  Environmental  Protection 
agreeing  to  the  conditionB  of  30  CFR 
917.11.  are  available  at: 

Administrative  Record  Room.  Office  of 
Surface  Mining,  Room  5315. 1100  "L" 
Street  NW..  Washington.  D.C. 

Administrative  Record  Room,  Office  of 
Surface  Mining,  530  South  Gay  Street 
SW..  Suite  500.  Knoxville.  Tennessee 
37902 

Bureau  of  Surface  Mining  Reclamation 
and  Enforcement  Capitol  Plaza 
Tower.  Sixth  Floor.  Frankfort. 
Kentucky  40601 

S  917.11    Condltione  of  State  regulatory 
program  approval. 

The  approval  of  the  Kentucky  State 
program  is  subject  to  the  state  revising 
its  program  to  correct  the  deficiencies 
listed  in  this  section.  The  program 
revisions  may  be  made,  as  appropriate, 
to  the  statute,  to  the  regulations,  to  the 
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program  narrative,  or  by  means  of  a 
legal  opinion.  This  section  indicates,  for 
the  general  guidance  of  the  State,  the 
component  of  the  program  to  which  the 
Secretary  reoommenc^  the  change  be 
made. 

(a)  The  approval  found  in  {  917.10  will 
terminate  on  October  31, 1983,  imles* 
Kentucky  submits  to  the  Secretary  by 
that  date,  copies  of  promulgated 
regulations  eliminating  the  discretionary 

\stocking  plan  approval  for 
noncommercial  forest  land  or  otherwise 
amends  its  program  to  set  standards  for 
stoddog  when  the  post  mining  land  use 
is  forest  land  other  than  commercial 
forest  Forthermore,  pending  completion 
of  the  above,  Kentucky  must  utilize  the 
reference  areas  concept  for  these  areas 
or  the  approval  will  terminate 
immediately. 

(b)  The  approval  found  in  §  917.10  will 
terminate  on  October  31, 1983,  unless 
Kentucky  submits  to  the  Secretary  by 
that  date,  fx>pie8  of  promulgated 
regulations  or  otherwise  amends  its 
program  to  provide  for  citizens  to 
accompany  state  inspectors  onto  a  mine 
site.  Furthermore,  pending  completion  of 
the  above,  Kentucky  must  allow  citizens 
to  accompany  inspectors  as  an 
administrative  policy  or  the  approval 
will  terminate  immediately. 

(c)  The  approval  found  in  S  917.10  will 
terminate  on  October  31, 1983,  unless 
Kentucky  submits  to  the  Secretary  by 
that  date,  copies  of  promulgated 
regulations  to  provide  adequate  public 
participation  in  the  cimiulative  bond 
crediting  process.  Furthermore,  pending 
completion  of  the  above,'  Kentucky  may 
not  use  its  authority  to  approve  bond 
crediting  or  the  approval  will  terminate 
immediately. 

(d)  The  approval  found  in  5  917.10  will 
terminate  on  December  31, 1982,  unless 
Kentilcky  submits  to  the  Secretary  by 
that  date,  copies  of  guidelines  of  dvil 
procedure  which  are  no  less  effective 
than  those  at  43  CFR  4  for  use  in 
administTHtive  hearings.  Furthermore, 
the  State  must  submit  copies  of 
promulgated  regulations  or  otherwise 
amend  its  program  by  October  31, 1983, 
to  provide  for  civil  procedures  which  are 
no  less  effective  than  those  at  43  CFR  4 
or  the  approval  will  terminate  on  that 
date. 

(e)  The  approval  found  in  §  917.10  will 
terminate  on  May  1, 1984.  unless 
Kentucky  submits  to  the  Secretary  by 
that  date  copies  of  enacted  legislation 
which  creates  a  right  of  action  in 
accordance  with  section  520(a)  of 
SMCRA  for  any  person  having  an 
interest  which  is  or  may  be  adversely 
affected. 

(f)  The  approval  found  in  §  917.10  will 
terminata  on  May  1, 1964.  unless 


Kentucky  submits  to  the  Secretary  by 
that  date  copies  of  enacted  legislation  in 
accordance  widi  section  520  of  SMCRA 
vfiddi  spedfically  creates  two  causes  of 
action  against  a  violator  (one  to  compel 
compliance  through  injunctive  relief  and 
one  for  monetary  damages]. 

(g)  The  approval  found  in  S  917.10  will 
terminate  on  July  31, 1982,  if  a  legal 
opinion  is  to  be  submitted,  or  on  May  1. 
1984,  imless  Kentucky  submits  to  the 
Secretary  by  that  date  copies  of  enacted 
legislation,  or  otherwise  amends  its 
program  to  provide  for  intervention  in 
citizen  suits  by  DNREP  as  matter  of  right 
in  accordance  with  SMCRA  section  52a 

(h)  Hie  approval  found  in  {  917.10  will 
terminate  on  May  1, 1984,  unless 
Kentucky  submits  to  the  Secretary  by 
that  date  copies  of  enacted  legislation 
which  sets  forth  standards  for  State 
courts  granting  temporary  relief  in 
accordance  with  SMCRA  section  526(c). 

(i)  The  approval  found  in  S  917.10  will 
terminate  on  October  31, 1983,  unless 
Kentucky  submits  to  the  Secretary  by 
that  date  copies  of  promulgated 
regulations,  or  otherwise  amends  its 
program  to  provide  standards 
acceptable  to  the  Secretary  for  the 
design  of  sedimentation  ponds  without 
emergency  spillways.  Furthermore, 
pending  completion  of  the  above, 
Kentucky  may  not  use  its  authority  to 
approve  sedimentation  ponds  designed 
without  emergency  spillways. 

(j)  The  approval  found  in  J  917.10  will 
terminate  on  October  31, 1983,  unless 
Kentucky  submits  to  the  Secretary  by 
that  date  copies  of  promulgated 
regulations,  or  otherwise  amends  its 
program  to  limit  DNREFs  authority  to 
delete  water  quality  parameters  from 
the  permit  information  to  circumstances 
approved  by  OSM.  Furthermore, 
pending  completion  of  the  above, ' 
Kentucky  must  not  use  its  authority  for 
parameter  deletion  other  than  for 
dissolved  iron  for  existing  operations 
not  expected  to  create  si^iificant  new 
surface  disturbance,  and  for  dissolved 
manganese,  temperature,  alkalinity  and 
sulfate  for  any  operation  or  the  approval 
will  terminate  immediately. 

(k)  The  approval  found  hi  §  917.10  will 
terminate  on  July  31, 1962,  unless 
Kentucky  submits  to  the  Secretary  by 
that  date  a  policy  statement  establishing 
standards  no  less  effective  than  those  at 
43  CFR  4.1294  for  the  award  of  costs  and 
expenses  in  administrative  proceedings. 
Furthermore,  the  state  must  submit  by 
October  81, 1963,  copies  of  promulgated 
regulations  establishing  standards  of 
costs  and  expense  no  less  effective  than 
those  at  43  CFR  4.1^94  or  approval  will 
terminate  on  that  date. 

(1)  The  approval  found  In  §  917.10  will 
terminate  on  July  31, 1982,  unless 


Kentucky"  submits  to  the  Secretary  by 
that  date  a  plan  from  DNREP  whidi 
includes:  (1)  a  process  for  prompt 
completeness  determination  of 
apphcations  from  existing  operatocs 
expecting  to  continue  mining  past  the 
eighth  month  of  primacy;  (2)  assurances 
that  operators  who  do  not  have 
complete  applications  eight  months  after 
primacy  wUl  be  immediately  advised 
that  they  may  not  continue  mining  until 
a  permit  is  approved;  (3)  a  policy  that 
applications  for  new  areas  will  not  be 
^ven  priority  for  processing  oyer 
applications  for  existing  operations 
which  are  continuing  under  the  interim 
progTcmi  when  such  existing^mine 
applications  are  one  year  or  older.. 

pit  Doc  BZ-iaOM  PIM  S-ir-aZ:  8«  am] 


90  CFR  Part  917 

Approval  of  ttM  Abandoned  I 
Redanurtion  Plan  for  ttie  State  of 
Kentucky  Under  ttw  Surface  Mining 
Control  and  Redamafion  Act  of  1977 

AQENCV:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSiNQ. 
Interior. 

action:  Fmal  rule. 


On  June  4, 1961,  the  State  of 
Kentudcy  sabmitted  to  OSM  its 
proposed  Abandoned  Mine  Land 
Reclamation  Plan  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (^4CRA).  The  purpose  of  this 
submission  is  to  demonstrate  die  State's 
intent  and  capability  to  assume 
responsibility  for  administering  and 
conducting  the  Abandoned  Mine 
Reclamation  Program  established  by 
Title  IV  of  SMCRA  and  regulations 
adopted  by  OSM  (30  CFR  Chapter  VH. 
Subdiapter  R,  43  FR  49932-49952. 
October  25, 197B).  After  opportunity  for 
public  comment  and  review  of  the  Plan 
submission,  the  Assistant  Secretary  for 
Energy  and  KCnerals  of  the  Department 
of  the  Interior  has  determined  that  tfie 
Kentucky  Abandoned  Mine  Reclamation 
Plan  meets  the  requirements  of  both 
SMCRA  and  the  Secretary's 
Regulations.  Accordingly,  the  Assistant 
Secretary  has  approved  the  Kentucky 
Plan. 

Final  promulgation  of  ttiis  rule  has 
been  delayed  because  Kentucky  did  not 
have  an  approved  State  Regulatory 
Program  under  Title  V  of  SMCRA  and 
was  enjoined  from  submitting  its 
program.  Under  section  405(c)  of  the 
SMCRA,  the  Secretary  caimot  approve  a 
State  abandoned  ndne  reclamation 
program  unless  that  State  has  an 
approved  State  regulatory  program 
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pursuant  to  section  503  of  the  SMCRA. 
The  State  of  Kentucky  received  such 
approval  on  April  13, 1982. 

EFFECTIVE  DATE:  This  approval  is 
effective  May  18, 1982, 

AOORESSES:  Copies  of  the  full  text  of  the 
Kentucky  Reclamation  Plan  are 
available  for  review  during  regular 
business  hours  at  the  following 
locations: 

Kentucky  Department  of  Natural 
Resources  and  Environmental 
Protection,  Frankfort,  Kentucky  40601 

Office  of  Surface  Mining,  Region  II,  530 
Gay  Street  Suite  500,  Knoxville. 
Tennessee  37902 

FOR  FURTHER  INFORMATION  CONTACR 

Don  Willen,  Chief,  Division  of 
Abandoned  Mine  Lands,  Office  of 
Surface  Mining,  U.S.  Department  of  the 
Interior,  1951  Constitution  Ave.,  NW., 
Washington.  D.C.  20240,  Telephone  (202) 
343-7951. 

SUPPLfMENTARY  INFORMATION: 

General  Background  of  Abandoned 
Mine  Lands  Program 

Title  IV  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA). 
Pub.  L  95-87,  30  U.S.C.  1201  et  seq., 
establishes  an  abandoned  mine  land 
reclamation  program  for  the  purpose  of 
reclaiming  and  restoring  land  and  water 
resources  adversely  affected  by  past 
mining.  This  program  is  funded  by  a 
reclamation  fee  imposed  upon  the 
production  of  coal.  Lands  and  water 
eligible  for  reclamation  under  the 
program  are  those  that  were  mined  or 
affected  by  mining  and  abandoned  or 
left  in  an  inadequate  reclamation  status 
prior  to  August  3, 1977,  and  for  which 
there  is  no  continuing  reclamation 
responsibility  under  State  or  Federal 
law. 

Each  State  having  within  its  borders 
coal  mined  lands  eligible  for 
reclamation  under  Title  IV  of  SMCRA 
may  submit  to  the  Secretary  of  State  a 
reclamation  plan,  demonstrating  its 
capability  for  administering  an 
abandoned  mine  reclamation  program. 
Title  IV  provides  that  the  Secretary  may 
approve  the  plan  once  the  State  has  an 
approved  regulatory  program  under  Title 
V  of  SMCRA.  ff  the  Secretary 
determines  that  a  State  has  developed 
and  submitted  a  program  for 
reclamation  and  has  the  necessary  State 
legislation  to  implement  the  provisions 
of  Title  rV,  the  Secretary  shall  grant  the 
State  exclusive  responsibility  and 
authority  to  implement  the  provisions  of 
the  approved  plan.  Section  405  of 
SMCRA  (30  U.S.C.  1235)  contains  the 
requirementsior  the  State  reclamation 
plans. 


The  Secretary  has  adopted  regulations 
that  specify  the  content  requirements  of 
a  State  reclamation  plan  and  the  criteria 
for  plan  approval  (30  CFR  Part  884, 43 
FR  49947,  49949.  October  25, 1978). 
Under  those  regulations  the  Director  of 
the  Office  of  Surface  Mining  is  required 
to  review  the  plan  and  solicit  and 
consider  comments  of  other  Federal 
agencies  and  the  publia  If  die  plan  is 
disapproved  the  State  may  resubmit  a 
revised  reclamation  plan  at  any  time. 

Upon  approval  of  the  State 
reclamation  plan  by  the  Secretary,  the 
State  may  submit  to  tiie  Office,  on  an 
annual  basis,  a  grant  application  for 
funds  to  be  expended  in  that  State  on 
specific  reclamation  projects.  These 
funds  are  necessary  to  implement  the 
State  reclamation  plans  as  approved. 
The  annual  grant  requests  are  reviewed 
and  approved  by  OSM  in  compliance 
with  the  requirements  of  30  CFR  Part 
886. 

To  codify  information  applicable  to 
individual  States  under  SMCRA. 
including  decisions  on  State  reclamation 
plans,  OSM  has  established  a  new 
Subchapter  T  to  30  CFR  Chapter  VII. 
Subchapter  T  consists  of  Parts  900 
through  950.  Provisions  relating  to 
Kentucky  are  fotmd  in  30  CFR  Part  917. 

Background  on  the  Kentucky 
Abandoned  Mine  Flan  Submisaion 

On  April  23, 1979,  a  cooperative 
agreement  between  the  Kentucky 
Department  for  Natural  Resources  and 
Environmental  Protection  and  the  OSM 
was  approved.  The  purpose  of  this 
agreement  was  to  assure  that 
information  required  for  the  preparation 
of  the  Kentucky  Abandoned  Mine 
Reclamation  Plan  would  be  assembled. 

On  June  4, 1981,  Kentucky  submitted 
its  proposed  State  Abandoned  Mine 
Land  Reclamation  Plan  to  OSM. 

On  August  19  and  27, 1981, 
representatives  of  the  Kentucky 
Department  of  Natural  Resources  and 
Environmental  Protection  met  with  OSM 
to  discuss  amendments  and 
modifications  to  the  proposed  Plan. 

.On  August  31. 1981.  the  Kenhicky 
Department  of  Natural  Resources 
provided  errata  to  be  appended  to  each 
section  of  the  Plan.  These  pages  contain 
the  amendments  and  modification  to  the 
original  Plan  resulting  from  public 
comments  and  the  discussion  between 
the  Kentucky  Department  of  Natural 
Resources  and  OSM.  The  necessary 
changes  have  been  incorporated  into  the 
Kentucky  Reclamation  Plan  and 
therefore  comply  with  the  requirement 
that  the  poUcies  and  procedures  to  be 
followed  by  the  agency  be  incorporated 
into  the  State  Reclamation  Plan. 


All  documents  mentioned  above  are 
available  for  public  inspection  at  OSM 
and  the  Kentucky  Department  of  Natural 
Resources  at  the  addresses  listed  above 
under  "Addresses."  Notice  of  receipt  of 
the  submission  initiating  plan  review 
was  published  August  6. 1981  (45  FR 
40047-40049).  The  announcement 
requested  public  comments.  It  was 
determined  by  die  OSM  Regional 
Director  that  a  public  hearing  was  not 
necessary  because  the  pubhc  had  been  ' 
provided  adequate  notice  and 
opportimity  to  be  heard  on  the  Plan,  and 
further  that  the  record  did  not  reflect 
any  major  unresolved  controversy. 

On  October  6, 1981,  the  OSM  Regional 
Director  and  on  December  24, 1981  the 
Assistant  Director  for  Program 
Operations  and  Inspection 
recommended  to  the  Director  of  OSM 
that  the  Secretary  approve  the  Kentucky 
Reclamation  Plan. 

Assistant  Secretary's  Findings 

1.  In  accordance  with  section  405  of 
SMCRA  die  Assistant  Secretary  finds 
that  Kentucky  has  submitted  a  Plan  for 
reclamation  of  abandoned  mines  and 
has  the  ability  and  necessary  State 
legislation  to  implement  the  provisions 
of  Tide  rV  of  SMCRA. 

2.  The  Assistant  Secretary  has 
determined,  pursuant  to  30  CFR  884.14 
diat: 

(a)  The  Department  of  Natural 
Resources  of  the  State  of  Kentucky  has 
the  legal  authority,  policies  and 
administrative  structure  necessary  to 
carry  out  the  Plan; 

(b)  The  plan  meets  all  the 
requirements  of  30  CFR  Chapter  Vn, 
Subchapter  R; 

(c)  The  State  has  an  approved 
regulatory  program;  and 

(d)  The  Plan  is  in  compliance  %vith  all 
applicable  State  and  Federal  laws  and 
regulations. 

3.  The  Assistant  Secretary  has 
solicited  and  considered  the  views  of 
other  Federal  Agencies  having  an 
interest  in  the  Plan  as  required  by  30 
CFR  884.14(a)(2).  These  agencies  include 
die  USDA  Forest  Service  (USPS),  die 
Soil  Conservation  Service  (SCS)  and  the 
US  Fish  and  Wildlife  Service  (FWS). 

Disposition  of  Gomments 

The  comments  received  on  the 
Kentucky  Reclamation  Plan  during  the 
public  comment  period  raised  the  issues 
listed  below,  which  were  considered  in 
the  Secretary's  evaluation  of  the 
Kentucky  Plan  as  indicated. 

1.  The  FWS  recommended  diat  a 
section  be  added  to  the  State  Plan 
oudining  how  OSM  and  the 
Commonwealth  of  Kentucky  plan  to 
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meet  their  section  7  obligations  and  the 
June  10, 1980,  Memorandum  of 
Understanding  (MOU)  for  the  protection 
of  listed  species. 

The  State  has  subsequently  modiHed 
Chapter  5  of  the  Plan  to  address  the 
question  of  interagency  coordination  as 
well  as  providing  for  a  future  MOU  with 
FWS  to  address  the  issue  of  protecting 
listed  species. 

2.  FWS  recommended  that  in  Chapter 
5,  page  4-2,  ranking  factors  be 
developed  for  threatened  and 
endangered  species  or  they  should  be 
incorporated  in  the  existing  ranking 
factors  under  parameter  categories  4.  7, 
8.  and  9.  OSM's  response  is  that  the  Plan 
adequately  addresses  threatened  and 
endangered  species.  No  modification  of 
the  Plan  is  considered  necessary. 

3.  FWS  suggested  that  in  Chapter  7, 
page  7-2,  "a  provision  be  provided  to 
waive  a  lien  if  endangered  and 
threatened  species  would  be  benefited." 
OSM's  response  is  that  a  provision 
already  exists  in  its  regulations  (30  CFR 
882.13)  and  Kentucky's  Plan  for  waiver 
of  liens  when  the  greater  public  interest 
is  served  by  a  project.  These  provisions 
protect  endangered  and  threatened 
species  and  are  considered  to  be  in  the 
greater  public  interest  No  additional 
action  is,  therefore,  necessary. 

4.  FWS  suggested  that,  since  in 
Chapter  10,  page  10-5  of  the  Plan, 
expertise  from  other  State  and  Federal 
agencies  will  be  used  for  reclamation 
assistance  as  the  need  arises,  a 
cooperative  agreement  or  MOU  be 
prepared  to  facilitate  this  use.  OSM 
agrees  with  this  suggestion.  The  State 
has  incorporated  this  change  into  the 
Plan  by  errata  and  will  negotiate 
agreements  with  other  agencies  as  the 
need  arises. 

5.  FWS  suggested  that  in  Chapter  10  of 
the  Plan,  positions  entiUed 
"Reclamation  Inspector"  and 
"Environmental  Specialist  I"  include 
specific  duties  concerning  endangered 
and  threatened  species.  It  was  further 
su^ested  that  the  position  of  "WildUfe 
Biologist"  should  include  certain 
endangered  and  threatened  species 
duties,  particularly  that  of  determining 
impacts  of  abandoned  mine  lands  and 
proposed  reclamation  projects  on 
endangered  and  threatened  species. 

Hie  first  part  of  the  suggestion  has 
been  incorporated  into  the  Plan  by 
errata.  The  second  part  of  the 
sugggestion  was  deemed  unnecessary 
by  OSM  because  fish  and  wildlife 
considerations  are  already  adequately 
addressed  by  the  State. 

6.  FWS  suggested  that  in  Chapter  12, 
the  environmental  assessment  should  be 
completed  prior  to  pre-construction 
conferences.  This  comment  was  not 


acted  upon  because  environmental 
assessments  are  required  by  the 
National  Environmental  Policy  Act  and 
must  be  complied  with  prior  to  issuance 
of  a  grant  The  IHan  is  in  compliance 
with  this  comment 

7.  FWS  made  the  following 
recommendations  on  Chapter  16: 

(a)  Page  16-3.  environmental  damage, 
line  3 — add  "include  adverse  impacts  on 
endangered  and  threatened  species" 
after  "loss  of  fish  and  wildlife  habitat" 

(b)  Page  16-5.  problems  with  acid 
mine  drainage — add:"a  statement  of  the 
problems  should  include  fish  and 
wildlife  and  endangered  and  threatened 
species." 

(c)  Page  16-6  and  16-7,  proUems  with 
imvegetated  areas — add:  "a  statement 
should  include  endangered  and 
threatened  species." 

(d)  Page  16-10,  problems  with  fires — 
add:  "a  statement  should  include 
endangered  and  threatened  species." 

(e)  Page  16-13  and  16-14,  problems 
with  surface  subsidence — add  "  a 
statement  should  address  endangered 
and  threatened  species,  particularly  the 
blocking  of  caves  or  mine  shafts  utilized 
by  listed  bats." 

These  recommendations  have  been 
incorporated  into  Chapter  16  of  the  State 
Plan  by  errata. 

9.  FWS  recommended  that  the  fish 
and  wildlife  and  endangered  and 
threatened  species  characteristics  of  the 
coalfields  discussed  in  Chapter  17  of  the 
Plan  should  be  included  or  referenced. 
The  State  has  incorporated  additional 
material  into  the  proposed  Plan  in 
compliance  with  the  recommendation  by 
errata  of  Chapter  17. 

10.  FWS  commented  that  all  tables  in 
Chapter  21  should  distinguish  those 
species  that  occur  on  the  Federal  list  of 
endangered  and  threatened  species  and 
those  that  are  on  the  State  list  The  State 
has  modified  the  Plan  to  include  the 
recommendations  of  FWS  by  errata  to 
Chapter  21. 

11.  FWS  reconmiended  certain- 
additions  to  the  fish  and  wildlife  file  in 
the  State  Plan.  The  State  has 
subsequentiy  modified  Chapter  21  of  the 
Plan  accordiiagly. 

12.  The  USFS  recommended  that 
national  forest  land  should  be  eligible 
for  Abandoned  Mine  Land  Reclamation 
funds  wdiere  conditions  warrant  and 
suggests  that  grants  for  treatment  of 
national  forest  land  should  be  available 
to  them  through  State  programs  and 
from  the  Office  of  Surface  Mining.  OSM 
agrees  with  the  recommendation.  The 
State  has  modified  the  Plan  by  errata  of 
Chapter  5.  The  modification  provides  for 
future  cooperation  between  the  State. 
Forest  Service  and  OSM  through  * 


agreements  or  Memoranda  of 
Understanding. 

13.  The  USFS  commented  that 
coordination  is  needed  between  State 
and  USFS  in  relation  to  acquisition  of 
private  land  and  disposition  of  acquired 
land  and  rights  of  entry  S  884.113-C-6) 
for  intermingled  lands  within  the 
National  Forest  and  Purchase  Unit 
boundaries.  See  OSM's  comment  on 
item  11.  OSM  responded  by  stipidating 
that  no  modification  is  necessary  to  the 
Plan  for  the  same  reason  as  noted  in 
item  11  above. 

14.  The  USFS  commented  diat  it 
would  be  appropriate  for  their  Berea 
Research  Center  to  participate  in 
research  and  demonstration  projects 
particularly  oq  national  forest  land.  The 
State  has  modified  their  Plan  to  provide 
for  future  cooperative  procedures 
between  the  State  and  USFS. 

15.  The  USFS  commented  diat  the 
Redbird  Purchase  Unit  discussed  in 
Chapter  19,  page  16,  is  referred  to  as  a 
recreational  area  which  could  be 
misleading,  and  pointed  out  that  the 
Redbird  Purchase  Unit  was  established 
and  is  managed  for  multiple  resources 
use  and  watershed  protection.  The  State 
modiBed  its  Plan  incorporating  the 
recommendation  by  errata  to  Chapter 
19. 

16.  The  USFS  noted  diat  on  page  4-3 
of  the  State  Plan,  the  significance  of 
public  property,  including  Federal  lands, 
should  be  highlighted  in  the  ranking 
factors  given  on  page  4-3  of  the  Plan. 
OSM  is  satisfied  that  this  comment  is 
adequately  covered  in  the  Site  Score 
Sheet  (Figure  4-1.  page  4-2)  under  the 
"Existing  Site  Parameters/ 
Sodoeconomic/Number  of  People 
Affected."  category.  No  changes  are 
necessary  in  the  plan. 

17.  The  USFS  commented  that 
consideration  should  be  given  to 
weighing  the  "collective  impacts"  on 
downstream  values  and  that  these 
values  be  based  on  watershed  data 
rather  than  site-specific  data.  OSM's 
response  is  that  the  subject  "collective 
impacts"  is  sufficient  as  written  and 
allows  the  State  the  flexibility  to 
consider  broader  factors.  No 
modification  of  the  Man  is  necessaiy  to 
implement  this  recommendation. 

18.  The  USFS  commented  that  a  better 
measure  to  evaluate  vegetative  cover  on 
page  4-12  would  be  desired  land  use 
rather  than  merely  percent  of  cover.  The 
State  agrees  to  consider  this  approach  in 
its  future  program;  however,  no 
modification  of  the  Plan  is  necessary  to 
implement  this  recommendation. 

19.  The  USFS  commented  Uiat 
recreational  use  on  page  4-13  should  be 
evaluated  based  on  total  recreation 


21438  Federal  Hagjatei  /  Vol.  47.  No.  96  /  Tuesday.  May  16.  19B2  /  Rule«  mad  Regnlatiops 


need  whether  local  or  from  other  areas. 
The  State  has  modiHed  the  Plan  to 
accommodate  this  comment 

20.  The  USPS  recommended  that  hi^ 
priority  should  be  given  to  public 
property  (discussed  on  page  4-14  of 
Plan]  since  it  involves  public  moneys 
and  is  there  for  public  use  and 
production  of  resources.  See  OSM 
response  to  USPS  recommendation  in 
item  16. 

21.  The  USPS  recommended  that 
when  considering  permanent  project 
maintenance  cost  (page  4-19),  priorities 
should  be  weighed  when  the  landowner 
is  willing  to  acc^t  long-term 
maintenance  responsibility,  "lliis  would 
prevent  high  priority  projects  from  being 
foregone  because  of  permanent 
maintenance  even  though  someone  was 
willing  to  accept  this  responsibility." 
OSKTs  response  is  that  modification  to 
the  Plan  is  unnecessary  since  flexibility 
already  exists  to  consider  this 
possibility. 

22.  USPS  commented  that  the  Director 
of  the  Kentucky  Division  of  Forestry 
should  be  induded  as  a  permanent 
member  of  the  Kentucky  Advisory 
Committee  for  the  Abandoned  Mine 
Reclamation  Program  under  page  5-1  of 
the  Plan  because  forestry  will  be  a 
major  land  use  in  reclaiming  land, 
particularly  in  Eastern  Kentucky.  OSM 
has  determined  that  the  State  has 
abeady  made  provision  for  coordinatkMi 
through  an  interagency  coordination 
agreement  AO  applicable  agendes  will 
be  coordinated  with  on  a  site-  or  issue- 
specific  basis.  This  comment  does  not 
necessitate  a  modification  to  the  Plan. 

23.  Hie  USPS  recommended  that  on 
page  5-3,  reference  ihoold  be  made  to 
coordinate  efforts  with  OSM  with  large 
acreages  of  abandoned  mined  land 
occurring  on  Pederally  administered 
land.  The  State  has  modified  the  Flan  by 
the  errata  of  Chapter  5  which  provides 
for  agreements  to  be  made  between 
OSM.  the  State  and  USPS  for  the 
purpose  of  accomplishing  reclamation. 

24.  The  USPS  suggested  that  to  insure 
that  reclaimed  lands  are  put  under 
intensive  protection  and  management 
and  insure  that  public  funds  used  in 
reclamation  work  would  not  be  wasted, 
consideration  be  given  in  Section  6  to 
purchase  tracts  of  private  land 
intermingled  with  national  forest  and 
transferred  or  sold  to  the  United  States 
for  administration  aiul  managment  if 
legaUy  possible.  OSM  has  determined 
that  no  modification  of  the  Plan  is 
necessary.  This  reconunendation  may  be 
accomplished  under  cooperative 
agreements  or  procedures  devel(^)ed  by 
the  State. 

25.  The  USPS  suggested  that  the 
Daniel  Boone  National  Forest  be 


included  in  section  17  of  the  Plan 
because  of  the  amount  of  land  involved 
(670,000  acres)  and  the  significance  of 
the  economic  benefits  it  provides  to  the 
area  and  the  long-term  resource 
production  that  will  be  produced  on  the 
land.  The  State  has  modified  its  Plan  by 
submission  of  errata  on  Chapter  17. 

26.  The  SCS  commented  that  on  page 
5-3  it  is  implied  that  121  conservation 
districts  were  developed  in  1940.  This 
statement  should  state  that  the  districts 
were  probably  developed  over  a  period 
of  years  during  the  1940's  decad&  The 
State  has  corrected  the  Plan  by 
submitting  errata  to  Chapter  15. 

27.  The  SCS  commented  that  Chapter 
16  might  be  improved  by  inclusion  of 
more  description  of  natural  soils  of  the 
eastern  and  western  coalfields  and  more 
complete  discussion  or  description  of 
soil  conditions  of  abandoned  mine  land. 
Adequate  classification,  analysis  and 
treatment  of  soil  conditions  are  critical 
in  the  establishment  of  vegetation 
during  reclamation.  OSM  disagreed  with 
this  comment  for  the  following  reasons: 
(1)  Abandoned  mine  reclamation  seldom 
occurs  on  natural  soils.  The  actual 
condition  on  past  mine  sites  often  has 
no  relationship  to  surrounding  soil 
conditions  because  of  the  severe 
disturbances  resulting  from  total  aoS 
intermixing  and  subsequent 
strncturriess  conditions,  and  (2)  Soil 
Conservation  Sorice  pnUications 
describe  sudi  sites  only  as  mined  land 
with  no  attempt  at  further  description. 
OSM  has  detennined.  therefore,  that 
further  description  of  soils  of  abandoned 
mine  lands  would  be  impossible  and 
would  serve  no  purpose.  No 
modification  of  the  Plan  was  considered 
necessary. 

2&  The  SCS  commented  that 
excessive  reference  is  made  in  Chapter 
21  to  prior  flora  conditions  not  in 
existence  now.  This  information 
detracts  from  easy  recogniticm  of 
present  day  conditioDs.  OSM  has 
determined  that  the  descriptions 
contained  in  flora  data  of  Chapter  21  are 
those  of  ecological  plant  communities 
based  on  dtanax  vegetation.  Species  of 
prior  ondistarbed  conditions  are  the  key 
species  to  the  classification  and  are 
properly  used  as  such.  No  further 
modification  of  the  Flan  is  considered 
necesaary  as  a  result  of  this  comment 

20.  The  FWS  suggested  that  the  State 
shonki  p^nt  o«t  the  adverse  impacts  on 
the  Big  South  Pork  National  River  and 
recreation  area  resulting  from 
abandoned  mine  lands  within  this 
region  on  page  17-6  of  the  nan.  The 
State  has  aodified  the  Plan  to 
accommodate  this  recommendation. 

30.  The  FWS  oonmented  that  on  page 
18-1,  Tablet  18-1  and  2  and  the 


narrative  concerning  Tables  18-1  and  2 
entitled  "Acreage  of  Abandoned  Lands" 
show  that  not  all  of  the  acres  listed  are 
high  priority.  Some  of  these  lands  may 
later  be  determined  to  be  acceptaUe  in 
their  current  state  of  condition  or  may 
require  very  limited  e^orts  to  correct 
specific  problems.  The  State  has 
modified  the  Man  to  accommodate  the 
above  concern  with  the  errata  of 
Chapter  la 

31.  The  FWS  suggested  that 
information  concerning  the  State's 
commitment  to  use  an  EA  for  examining 
environmental  consequence  of  projects 
be  highli^ted  by  including  it  under  a 
separate  heading  "Environmental 
Assessments."  OSM  agrees  that  the 
FWS  suggestion  is  desirable;  however, 
there  is  no  requirement  in  SMCRA  for 
this  action.  No  modification  to  the  Plan 
is  required. 

32.  The  FWS  commented  that  the 
Department  of  Pish  and  Wildfife 
Resources  has  the  primary  responsibility 
for  fisheries  and  wildlife  resources 
withm  the  State  and  should  either 
supply  or  be  provided  an  opportunity  to 
concnr  with  any  information  which 
pertains  to  its  area  of  responsibility 
(page  21-86).  OSM's  response  is  that 
Chapter  5  of  the  Flan  adequately  coven 
coordination  on  wildlife  matters.  No 
further  modification  of  the  State  Plan  is 
necessary. 

Additional  FlMlings 

The  Office  of  Surface  Mining  has 
examined  this  rulemaking  under  section 
1(b)  of  Executive  Order  Na  122S1 
(February  17.  1981).  and  determined 
that,  based  on  available  quantitative 
data,  it  does  not  constitute  a  major  rule. 
The  reasons  underlying  the 
determination  on  the  Kentucky 
Reclamation  Plan  are  as  follows: 

1.  Approval  will  not  have  an  effect  on 
the  costs  or  prices  to  consumers, 
individual  industries.  Federal  State,  at 
local  government  agencies,  or 
geographic  regicMis;  and 

2.  Approval  will  not  have  adverse 
effects  on  competition,  employment 
investment  productivity,  innovaticn  or 
on  die  ability  of  United  States-based 
enterprises  to  compete  with  forngn- 
based  enterprises  in  domestic  or  export 
markets. 

This  rulemaking  has  been  examined 
purauant  to  the  Regulatory  Flexibility 
Act  5  U.S.C  601  e/se^.,  and  the  Office 
of  Surface  Minmg  has  determined  diat 
the  rule  wiU  not  have  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  The  reason  for  this 
determinatkia  is  that  approval  wiU  not 
have  demographic  effects,  direct  costs. 
information  coUecttoo  and 
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recordkeeping  requirements,  indirect 
costs,  nonquantifiable  costs,  competitive 
effects,  enforcement  costs  or  aggregate 
effects  on  small  entities. 

The  Assistant  Secretary  has 
determined  that  the  Kentucky 
Abandoned  Mine  Plan  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment  because  the 
decision  relates  to  policies,  procedures 
and  organization  of  the  State's 
Abandoned  Mine  Plan.  Therefore,  imder 
the  Department  of  the  Interior  Manual 
DM  516.2.3(A)(1),  the  Assistant 
Secretary's  decision  on  the  Kentucky 
Plan  is  categorically  excluded  from  the 
National  Environmental  Policy  Act 
requirement  As  a  result  no 
environmental  assessment  (EA)  or 
environmental  impact  statement  (HIS) 
has  been  prepared  on  this  action.  It 
should  be  noted  that  a  programmatic 
EIS  was  prepared  by  OSM  in 
conjunction  with  the  implementation  of 
Title  IV.  Also,  an  EA  or  an  EIS  will  be 
prepared  for  the  approval  of  grants  for 
the  abandoned  mine  lands  reclamation 
projects  under  30  CFR  Part  886. 

This  approval  is  effective  upon 
publication.  The  good  cause  for  making 
this  rule  effective  upon  date  of 
publication  is:  (1)  OSM  desires  to 
minimize  the  time  between  the  approval 
of  the  Title  V  regulatory  programs  and 
Title  IV  State  reclamation  programs;  and 
(2)  grants  are  pending  approval  of  the 
Title  IV  plan  and  OSM  wishes  to 


expedite  grant  assistance  to  States  to 
initiate  needed  reclamation  work  as 
required  by  the  Act 

list  of  Subjects  in  30  CFR  Part  917 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated-  April  13, 1982. 
|Jt.Hairia, 
Director,  Office  of  Surface  Mining. 

Dated  April  13, 1982. 
Danid  N.  Miller,  Jr., 
Assistant  SecretaryrEnergy  and  Minerals. 

Therefore,  Part  917  is  amended  by 
adding  \  917.20  to  read  as  follows: 

PART  917— KENTUCKY 

S  917.20    Approval  Of  ttie  Kentucky 
Abandoned  Mne  Reclamation  Plan. 

The  Kentucky  Abandoned  Mine 
Reclamation  Plan  as  submitted  on  June 
4, 1981,  is  approved  Copies  of  the 
approved  program  are  available  at  the 
following  locations: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Region  II,  503t}ay 
Street  Suite  500.  Knoxville,  Teimessee 
37902 
Kentucky  Department  of  Natural 
Resources  and  Environmental 
Protection,  Frankfort,  Kentucky  40601 
Adminsitrative  Record,  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
Room  5315. 1100  "L"  Street  NW.. 
Washington.  D.C.  20240 

[FR  Doc.  8^-l^an  PlUd  S-17-eZ;  6:45  am] 
BIUJNO  CODE  4310-OS-M 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  and 
Reclamation  and  Enforcement 

30  CFR  Parts  701, 772. 776,  and  815 

Pennanent  Regulatory  Program; 
General  Requirements  for  Coal 
Exploration 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule. 

summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
proposes  to  revise  rules  governing  coal 
exploration.  The  proposed  rules  would 
amend  the  coal  exploration  permit 
requirements  and  performance 
standards.  Most  of  the  changes  are 
needed  to  eliminate  counterproductive 
or  burdensome  rules.  The  proposal 
would  require  notices  of  intention  to 
conduct  exploration  to  be  filed  only  by 
persons  whose  activities  may 
substantially  disturb  the  natiu-al  land 
surface  rather  than  by  all  persons 
conducting  coal  exploration.  Also 
included  are  proposed  changes  to  the 
definitions  of  "coal  exploration"  and 
"substantially  disturb." 
DATES: 

Written  comments:  Accepted  until 
further  notice. 

Public  hearings:  Held  on  request  only, 
on  June  16. 1982.  at  9:00  a.m.  (local). 

Public  meetings:  Scheduled  on  request 
only. 

AOORESSES: 

Written  comments:  Hand-deliver  to 
the  Office  of  Surface  Mining,  U.S. 
Department  of  the  Interior. 
Administrative  Record  (TSR-27).  Room 
5315. 1100  L  Street,  NW.,  Washington. 
D.Cror  mail  to  die  Office  of  Surface 
Mining,  U.S.  Department  of  the  Interior. 
Administi-ation  Record  {TSR-27),  Room 
5315L.  1951  Constihitibn  Avenue,  NW., 
Washington,  DC  20240. 

J*ublic  hearings:  Washington,  D.C. — 
Department  of  the  Interior  Auditorium. 
18th  and  C  Sti^ets,  NW.;  Pittsburgh. 
Pa..— William  S.  Moorehead  Federal 
Building.  Room  2212, 1000  Liberty  Ave^ 
and  Denver.  Colo.— Brooks  Tower.  2d 
Floor  Conference  Room,  1020 15th 
Sti^et. 

Public  meetings:  OSM  offices  in 
Washington.  D.C;  Charleston.  W.  Va.; 
Knoxville.  Tenn.;  Indianapolis.  Ind.; 
Pittsburgh.  Pa.;  and  Denver,  Colo. 

FOB  FUfrrHCR  INFORMATION  CONTACT: 

Public  hearings  and  information:  Jerry 
R.  Ennis.  Office  of  Surface  Mining.  U.S. 
Department  of  the  Interior.  1951 
Constitution  Avenue,  NW..  Washington. 
DC  20240;  202-343-7887. 


Public  meeting:  Jose  del  Rio.  202-343- 
4022. 

SUPPLEMENTARY  INFORMATION:     * 

I.  Public  Commenting  Procedures, 
n.  Bankground. 

m.  Discussion  of  P>roposed  Rules. 
IV.  Procedural  Matters. 

I.  Public  Commenting  Procedures 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Commenters  are  requested  to  submit 
five  copies  of  their  comments  (see 
"Addresses").  Comments  received  at 
locations  other  than  Washington,  D.C. 
will  not  necessarily  be  considered  or  be 
included  in  the  Administrative  Record 
for  the  final  rulemaking.  The  comment 
period  will  remain  open  until  the  close 
of  the  comment  period  on  the  draft 
environmental  impact  statement  that 
will  consider  this  proposed  rule. 

Public  Hearings 

Persons  wishing  to  comment  at  the 
public  hearings  should  contact  the 
person  listed  under  "For  Further 
Information  Contact"  by  the  close  of 
business  three  working  days  before  the 
date  of  the  hearing.  If  no  one  requests  to 
comment  at  a  public  hearing  at  a 
particular  location  by  that  date,  the 
hearing  will  not  be  held.  If  only  one 
person  requests  to  comment,  a  public 
meeting,  rather  than  a  public  hearing, 
may  be  held  and  the  results  of  the 
meeting  included  in  the  Administrative 
Record._^ 

Filing'bf  a  written  statement  at  the 
time  of  the  hearing  is  requested  and  will 
greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  bearing  will  allow  OSM 
officials  to  prepare  appropriate 
questions. 

Public  hearings  will  continue  on  the 
specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  comment  and  wish  to 
do  so  will  be  heard  following  those 
scheduled.  The  hearing  will  end  after  all 
persons  scheduled  to  comment,  and 
persons  present  in  the  audience  who 
wish  to  comment  have  been  heard. 

Public  Meetings 

Persons  wishing  to  meet  with 
representatives  to  discuss  these 
proposed  rules  may  request  a  meeting  at 
any  of  the  OSM  offices  listed  in 
"Addresses"  by  contacting  the  person 
listed  under  "For  Further  Information 
Contact" 


All  such  meetings  are  open  to  the 
public  and,  if  possible,  notices  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record  room  (1100  L 
St).  A  written  summary  of  each  pubhc 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

n.  Background 

Section  512  of  the  Surface  Mining 
Contat)l  and  Reclamation  Act  30  U.S.C. 
"  1201  et  seq.  (the  Act),  sets  forth  the 
notice  and  reclamation  requirements  for 
the  conduct  of  coal  exploration 
operations  on  non-Federal  lands.  That 
section  requires  that  each  State  and 
Federal  program  must  insure  that  coal 
exploration  operations  that 
substantially  disturb  the  natural  land 
surface  are  conducted  in  accordance 
with  rules  issued  by  the  regulatory 
authority. 

Section  512(a)  of  the  Act  provides 
that,  at  a  minimum,  the  rules  shall 
include  (1)  the  requirement  that  prior  to 
conducting  any  exploration  under  that 
section,  any  person  must  file  with  the 
regulatory  authority  notice  of  intention 
to  explore  and  such  notice  shall  include 
a  description  of  the  exploration  area 
and  the  period  of  supposed  exploration, 
and  (2)  provisions  for  reclamation  in 
accordance  with  the  performance 
standards  in  Section  515  of  the  Act  of  all 
lands  disturbed  in  exploration,  including 
excavations,  roads,  drill  holes,  and  die 
removal  of  necessary  facilities  and 
equipment. 

Although  the  filing  of  a  notice  of 
intention  is  required  for  activities 
substantially  disturbing  the  natural  land 
surface,  the  Act  does  not  require 
regulatory  authority  approval  of 
exploration  that  removes  less  than  250 
tons  of  coal.  However.  Section  512(d)  of 
the  Act  provides  that  no  operator  shall 
remove  more  than  250  tons  of  coal 
pursuant  to  an  exploration  permit 
without  the  specific  written  approval  of 
the  regulatory  authority. 

On  March  13. 1979.  OSM  issued  rules 
(44  FR 14901)  governing  coal  exploration 
notice  and  permit  requirements.  30  CFR 
Part  7^8,  and  cotd  exploration 
performance  standards,  30  CFR  Part  815. 
This  proposed  rulemaking  would  revise 
the  existing  rules  applicable  to  coal 
exploration  operations  and  redesignate 
Part  776  as  Part  772. 

In  August  1981.  the  preproposal  draft 
was  distributed  to  interested  parties  for 
comment  and  review.  Several  States  and 
industry  groups  have  provided  written 
comments,  which  have  been  considered 
in  die  development  of  this  proposal. 
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m.  Oiscumiaii  of  PlopoMd  Rules 

Definition  of  Coal  Exploration 

The  term  "coal  exploration"  is  defined 
in  existing  S  701.5  as  the  field  gathering 
of  (a]  surface  or  subsurface  geologic, 
physical,  or  chemical  data  by  mapping, 
trenching,  drilling,  geophysical,  or  odier 
techniques  necessary  to  determine  tfie 
quality  and  quantity  of  overburden  and 
coal  of  an  area:  and  (b)  the  gathering  of 
environmental  data  to  establish  the 
conditions  of  an  area  before  beginning 
surface  coal  mining  and  reclamation 
operations. 

OSM  is  proposing  a  new  man  easily 
understood  definition  of  coal 
exploration  in  §  701.5.  Under  die 
proposal,  coal  exploration  would  mean 
the  gathering  of  data,  through  drilling, 
excavation,  or  other  field  activities,  oo 
the  physical  and  chemical 
characteristics  of  coal  deposits, 
overburden,  or  the  strata  below  die  coal 
deposits;  on  the  hydrologic  conditions 
associated  with  coal  deposits;  or  on 
related  environmental  conditions. 

OSM  is  proposing  to  continue  to 
include  both  core  drilling  and  the 
collection  of  environmental  data  in  the 
definition  of  ooal  exploration.  (See  prior 
preamble  discussion,  44  FR  149Z7 
(March  13, 1979).)  However,  under  the 
rule  proposed  today,  these  activities 
would  be  subject  to  the  minimnin 
Federal  requirements  only  if  they  will 
result  in  a  substantial  disturbance  of  the 
natural  land  surface.  Comments  are 
specifically  requested  on  the  need  to 
include  the  collection  of  data  on 
environmental  resources  within  the 
definition  of  coal  exploratioa 

Definition  of  Substantially  Disturb 

OSM  is  proposing  a  new  definition  in 
§  701.5  of  Uie  term  "substantially 
disturb,"  for  purposes  of  coal 
exploration.  The  existing  rule  defines 
substantially  disturb,  for  purposes  of 
coal  exploration,  to  include  activities 
such  as  blasting,  mechanical  excavation, 
drilling  or  altering  coal  or  water 
exploratory  holes  or  wells,  construction 
of  roads  and  other  access  routes,  and 
the  placement  of  structures,  excavated 
earth,  or  other  debris  on  the  surface  of 
the  land,  which  significantly  impact 
upon  and,  air.  or  water  resources. 
OSM's  experience  has  been  that  certain 
activities,  such  as  core  hole  drilling  or 
the  collection  of  environmental  data,  do 
not  in  and  of  themselves  result  in 
significant  impacts.  These  activities 
generally  result  in  a  significant 
disturbance  only  in  confunction  with  the 
construction  of  access  roads,  or 
sediment  ponds,  or  with  otfier  activities 
that  whore  combined,  result  in  a 
significant  surface  disturbance. 


Unfortunately,  the  existing  rule  has  been 
misinterpreted  by  some  persons  to  ai^ly 
to  all  drilling  operations  regardless  of 
whether  the  operation  involved  actually 
residted  in  a  significant  disturbance  to 
the  natural  land  surface. 

To  clarify  Ais  definition,  the  proposed 
nde  would  not  specifically  refer  to 
blasting,  drilling,  mechanical 
excavation,  or  placement  of  structures. 
Rather,  the  proposed  definition  would 
include  any  coal  exploration  activity 
that  resulted  in  a  significant  impact  on 
land  or  water  resources,  including  the 
removal  of  vegetation,  topsoiL  or 
overburden.  By  relating  the  definition  of 
substantially  disturb  to  the  removal  of 
vegetation,  topsoiL  or  overburden,  the 
definition  would  also  be  more  closely 
alined  writh  the  general  definition  of  a 
disturbed  area.  He  proposed  rule  would 
continue  to  specify  die  construction  of 
roads  or  other  access  routes  as  activities 
that  may  result  in  a  significant  impact, 
since  these  activities  are  frequenUy 
associated  with  environmental  problems 
resulting  fitim  coal  esqiloration.  The 
proposed  rule  would  also  separately 
specify  that  the  placement  of  excavated 
earth  or  waste  materials  on  the  natural 
land  surface  would  be  a  substantial 
disturbance,  since  these  activities  also 
would  likely  have  a  significant  impact 
on  the  natural  land  surface,  without 
necessarily  being  associated  with  die 
excavation  or  removal  of  surface 
materials. 

The  existing  definition  of 
substantially  disturb  specificaDy 
includes  reference  to  air  resources. 
together  with  land  and  water  resources, 
as  a  measure  of  significant  impacts.  The 
proposed  rule  would  eliminate  the 
reference  to  air  resouroes.  OSM  is  not 
aware  of  any  coal  e^qtloration  activities 
that  have  a  significant  impact  on  air 
resources  and,  for  purposes  of  simplidfy 
and  clarify,  would  delete  the  reference 
as  unnecessary. 

Finally,  the  proposed  definition  would 
provide  that  all  exploration  activities 
during  which  more  than  250  tons  of  coal 
will  be  removed  is  to  be  considered  a 
substantial  disturbance.  This  would  be 
consistent  both  with  Section  512(d)  of 
the  Act,  which  requires  regulatory 
authorify  approval  of  such  activities, 
and  with  the  significant  impacts  that 
actually  result  &x>m  such  activities. 

Redesignation  of  Part  778 

As  part  of  an  overall  effort  to  group 
related  CFR  parts  togedier,  OSM  is 
pnqiosing  to  redesisaate  Part  776  as  Part 
772.  The  propoaed  tuiMtmativa  changes 
in  the  redesignatad  part  are  described 
below. 


Scope,  ObfccUves,  and  ResponMibilitieg 

Existing  Si  778.1,  77aZ  and  77BJ  set 
fordi  the  genoal  scope,  obiectives,  and 
responsibilities,  respectivefy,  of  existing 
Part  77S.  Proposed  Part  772  would  not 
contain  a  specific  section  entided 
"Responsibilities"  because  die 
substantive  requirements  of  the 
proposed  rules  delineate  with  adequate 
specifidfy  die  respective  obligations  of 
the  regulatory  authorities  and  the 
persons  conducting  coal  exploration    . 
activities.  Similarly,  diere  is  no  need  for 
a  separate  section  containing  the 
objectives  of  the  part  Thus,  the  scope 
and  purpose  of  proposed  Part  772  would 
be  set  forth  in  one  sIuhI  section, 
proposed  {  772.1,  providing  that  the  part 
establishes  the  requirements  and 
procedures  applicable  to  the 
development  of  regulatory  programs  for 
regulation  of  coal  explcvation  operations 
on  non-Federal  lands  outside  of  the 
permit  area. 

Notice  of  Intention  for  Exploration 
Removing  Less  Than  250  Tons 

Existing  {  776Lll(a)  requires  any 
pers<»  who  intends  to  conduct  coal 
exploration  during  which  less  than  250 
tons  wiU  be  removed  in  die  area  to  be 
explored,  prior  to  conducting  the 
e^qiloration.  to  file  a  written  notice  of 
intention  with  the  regulatory  auAorify. 
This  requirement  is  imposed  in  the 
existing  rule  regardless  of  whether  the 
exploration  will  sabstantiaUy  disturb 
the  natural  land  surface.  This  tnoad 
notice  requirement  was  u|^ld  in  In  re: 
Pennanait  Surface  Mining  RegaJation 
Litigation.  Qvil  Action  No.  79-1144  (DL 
D.C  February  28, 1980)  at  p.  33. 

Some  commenters  on  the  preproposal 
draft  suggested  that  notices  of  intention 
to  conduct  exploration  should  onfy  be 
required  when  a  substantial  disturbance 
is  contemplated  because  only 
exploration  which  substantiaDy  disturbs 
the  natural  land  surfece  subjects  die 
ejqiloration  operation  to  die 
performance  standards  of  Part  815. 

OSM  agrees  diet  it  may  not  be    . 
necessary,  and  may  be  overfy 
burdensome,  to  require  every  person 
who  conducts  a  coal  exploration  activify 
to  fiie  a  notice  of  intent  regardless  of 
whether  a  substantial  disturbance  wiD 
occur.  Thus.  OSM  is  {Hoposing  that  only 
persons  who  will  engage  in  exploratiao 
activities  ni^ch  may  substantiaUy 
disturb  the  natural  suCaoe  of  the  land 
would  be  required  to  file  a  notice  of 
intent  to  conduct  exploration.  If  sodi  a 
rule  were  adopted.  States  amid  canfinoa 
to  require  aoticaa  «f  all  ooal  cxplontiao 
activitiM  udar  1 7S2.15(bX3)  aMch 
aDosM  State  ooal  axidocatiaD  rales  to  ba 
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more  stringent  than  OSMTs  rules. 
However,  States  could  implement  the 
proposed  rule  by  setting  standards, 
consistent  with  the  definition  in  §  701.5, 
as  to  activities  that  would  or  would  not 
substantially  disturb  the  natural  land 
surface.  Adoption  of  the  proposal  should 
ease  the  paperwork  burden  associated 
with  the  existing  filing  requirement  but 
would  continue  to  provide  a  level  of 
protection  for  the  environment.  The 
proposed  rules  would  be  in  accordance 
with  the  Act  because  the  Act  does  not 
mandate  persons  conducting  exploration 
to  provide  notices  of  intention  for 
operations  that  will  not  substantially 
disturb  the  natural  land  surface. 

Comments  are  requested  on  the 
relative  merit  of  the  proposal  as 
compared  to  the  existing  broader  notice 
requirement 

Contents  of  Notice  of  Intention 

Existing  {  776.11(b)  contains  detailed 
information  that  has  to  be  in  a  notice  of 
intention.  Two  of  these  requirements,  a 
map  of  the  exploration  area  and  a 
statement  describing  the  person's  right 
to  enter  die  exploration  area  for 
purposes  of  exploration,  were  struck 
down  In  In  re:  Permanent  Surface 
Mining  Regulation  Litigation,  Civil 
Action  No.  79-1144  (D.  D.C  May  16. 
1980)  at  p.  54.  These  were  held  to  be 
beyond  the  authority  of  the  act  for 
activities  that  do  not  require  regulatory 
authority  approval. 

The  required  contents  of  a  notice  of 
intention  to  conduct  exploration 
activities  would  be  set  forth  in  proposed 
S  772.11(b).  In  accordance  with  the  May 
16, 1980.  district  court  decision  referred 
to  above,  the  proposal  would  neither 
require  the  submission  of  a  map  of  the 
exploration  area  nor  a  description  of  the 
legal  basis  of  the  right  to  enter  for 
exploration.  At  the  option  of  the  person 
conducting  the  exploration,  a  map  could 
be  submitted,  rather  than  a  narrative 
description,  to  satisfy  the  requirement 
for  a  description  of  the  exploration  area. 
The  proposal  would  also  require  the 
notice  to  include  a  description  of  the 
practices  that  will  be  followed  to  protect 
the  environment  and  to  reclaim  the  area 
from  adverse  impacts  of  the  exploration 
activities. 

Approval  for  Exploration  Removing 
More  Than  250  Tons 

Any  person  who  intends  to  conduct 
coal  exploration  activities  that  will 
remove  more  than  250  tons  from  the 
exploration  area  must  obtain  prior 
written  approval  from  the  regulatory 
authority.  Existing  S8  776.12,  776.13.  and 
776.14  specify  the  application  and 
approval  process,  including  detailed 
information  submission  requirements. 


notice  and  comment  procedures,  and 
required  findings  for  approval,  including 
a  finding  of  compliance  with  applicable 
performance  standards  of  Part  815. 
Under  proposed  S  772.12.  persons 
conducting  coal  exploration  activities 
that  will  remove  more  than  250  tons  of 
coal  would  continue  to  have  to  receive 
prior  approval  from  the  regulatory 
authority.  Proposed  S  772.12(a)  would 
require  such  persons  to  obtain  an 
exploration  permit  The  required 
application  information  in  pro[>osed 
S  772.12(b)  would  be  similar  to  that  of 
existing  S  776.12(a).  Unlike  the  existing 
rule,  the  description  would  not  be 
required  to  contain  cross-references  to 
the  required  map;  the  places  eligible  for, 
but  not  on.  the  National  Register  of 
Historic  Places;  or  information 
pertaining  to  fish  and  wildlife  habitats. 
As  a  result  of  the  February  26. 1960. 
district  court  decision,  cited  to 
previously,  information  pertaining  to 
fish  and  wildlife  habitats  cannot  be 
required  to  be  in  surface  mining  permit 
applications.  In  addition,  while  the 
proposal  would  continue  to  require  a 
narrative  description  of  the  methods  and 
equipment  used  in  conducting  the 
exploration,  it  would  not  specify 
particular  activities  to  be  included  in  the 
description,  as  is  currentiy  required  in 
existing  S  776.12(a)(3](ii).  A  map  and  a 
desdription  of  the  basis  of  the  right  to 
enter  would  continue  to  be  required  in 
the  exploration  permit  application 
because  these  would  aid  the  regulatory 
authority  in  making  the  required 
findings.  The  May  16, 1980,  district  court 
decision  invalidated  these  latter 
requirements  only  for  situations  not 
requiring  prior  approval.  The 
information  to  be  contained  in  the  map 
has  been  rewritten  to  provide  clarity.  As 
a  new  requirement  suggested  by  a 
commenter  on  the  preproposal  draft  the 
appUcant  would  have  to  include  the 
reason  why  removal  of  more  than  250 
tons  may  be  necessary  for  exploration. 

Notice  and  Opportunity  for  Comment 

Existing  S  776.12(b].  providing  for 
notice  and  opportunity  to  comment  on 
exploration  applications,  would  be 
renumbered  as  S  772.12(c].  Existing 
S  776.12(b)(1)  requires  a  person  who  is 
seeking  regulatory  authority  approval 
for  exploration  activities  to  post  public 
notice  of  the  filing  of  an  application  with 
the  regulatory  authority  at  a  public 
office  in  the  vicinity  of  the  proposed 
exploration  area.  OSM  believes  that  the 
current  requirement  may  be  inadequate 
to  ensure  that  interested  persons  receive 
actual  notice  of  the  pend^  application. 
Thus,  proposed  (  772.11(c)  wotdd 
require  that  die  applicant  place  public 
notice  of  the  filing  in  a  newspaper  of 


general  circidation  in  the  vicinify  of  the 
exploration  area. 

Findings  and  Terms  for  Approval 

Section  776.13  is  proposed  to  be 
renumbered  as  §  772.12(d),  but  it  would 
remain  unchanged  in  substance  and 
would  continue  to  set  forth  the 
necessary  findings  and  terms  for 
approval  of  an  exploration  application, 
including  compliance  with  the 
performance  standards  of  Part  815. 

Notice  of  Decision 

Existing  S  776.14,  pertaining  to  notice 
of  decision  and  right  of  review,  would 
become  {  776.12(e).  The  existing 
provision  requires  written  notice  of  the 
decision  to  the  applicant  and 
appropriate  local  government  officials.  It 
also  requires  the  regulatory  authority  to 
provide  public  notice  of  the  decision  in  a 
newspaper  of  general  circulation  in  the 
vicinity  of  the  exploration  area.  The 
proposal  would  require  commenters  on 
the  application  also  to  be  notified  in 
writing  of  the  decision  on  the 
application.  OSM  believes  it  more 
important  to  require  a  newspaper  notice 
while  there  is  still  an  opportunity  to 
comment  on  the  application,  rather  than 
after  the  decision  is  made.  Thus,  as 
described  above.  OSM  would  require  a 
newspaper  notice  of  the  filing  of  the 
application.  However,  once  a  decision 
has  been  made,  public  notice  would 
only  be  required  to  be  posted  at  a  public 
office  in  the  vicinity  of  the  proposed 
exploration  operations. 

Compliance  With  Performance 
Standards 

The  proposal  would  renumber  existing 
S  776.15  as  S  772.13.  Under  proposed 
§  772.13(a).  any  person  who  conducts 
coal  exploration  activities  which  remove 
more  than  250  tons  or  which  otherwise 
substantially  disturb  the  natural  land 
surface  would  continue  to  have  to 
comply  v^th  the  performance  standards 
of  Part  815.  The  requirement  of  existing 
S  776.11(c)  would  thus  be  continued. 

Requirements  for  Commercial  Sale 

Existing  S  815.17.  setting  fordi  the 
requirements  for  commercial  sale  of  coal 
extracted  during  exploration  operations, 
would  be  retided  and  moved  to  Part  772 
as  proposed  9  722.14.  The  substance  of 
the  section  would  remain  unchanged 
except  to  clarify  that  a  surface  coal 
mining  and  reclamation  operations 
permit  woud  be  needed  for  the 
commercial  sale  of  coal  extracted  during 
exploration  operations. 
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Public  Availability  of  Information 

Existing  S  776.17  would  be 
renumbered  as  §  772A5.  Proposed 
S  772.15  has  been  rewritten  in  clearer 
and  more  concise  language,  but  without 
intended  change  in  substance. 

Revision  of  Performance  Standards 

Part  815  sets  forth  the  permanent 
program  performance  standards  for  coal 
exploration.  The  specific  performance 
standards  applicable  to  coal  exploration 
operations  that  substantially  distiu-b 
land  surfaces  (including  operations 
which  remove  more  than  250  tons)  are 
contained  in  {  815.15. 

Scope,  Objectives,  and  Responsibilities 
of  Part  815 

Existing  §§  815.1.  815.2.  and  815.11  set 
forth  the  scope,  objectives,  and  general 
responsibilities,  respectively,  under  Part 
815.  For  the  same  reasons  described 
above  that  §  J  776.2  and  776.3  would  not 
be  repromulgated,  OSM  is  proposing  to 
remove  §§  815.2  and  815.11.  In  addition, 
the  language  in  S  815.1  describing  the 
scope  of  Part  815  would  be  shortened, 
without  an  intended  change  of  legal 
effect. 

Required  Documents 

Existing  S  815.13  would  be  revised  to 
provide  clarity,  without  an  intended 
change  in  meaning. 

Section  815.15 

Fish  and  Wildlife  Protection 

Existing  8  815.15(a),  which  sets  forth 
the  protection  for  fish,  wildlife,  and 
other  related  environmental  values  and 
areas,  would  be  amended  by  specifying 
habitats  that  cannot  be  disturbed  during 
exploration  rather  than  by  referencing 
the  provisions  §  780.16(b).  The  level  of 
protection  for  these  habitats  would  not 
be  changed. 

Measurement  of  Environmental 
Characteristics 

Existing  §  815.15(b)  requires  operators 
to  measure  "important  environmental 
characteristics  of  the  exploration  area 
during  the  operations  *  *  *"  OSM  is 
proposing  to  remove  this  requirement 
because  it  is  too  vague  to  be  enforceable 
and  is  not  deemed  necessary  to  the 
program.  A  request  to  collect  and 
measure  such  information  could  be 
imposed  by  the  regulatory  authority  in 
specific  instances  if  deemed  necessary 
to  ensure  compliance  with  any  of  the 
performance  standards  which  require 
protection  of  important  environmental 
characteristics  during  coal  exploration. 

If  existing  9  815.15(b)  were  to  be 
removed,  then  existing  $  815.15(c),  (d). 
(e).  (0.  (gj.  (h).  (i).  U).  and  (k)  would  be 


redesignated  as  S  815.15(b),  (c).  (d).  (e). 
(f).  (g).  (h).  (i).  and  (j).  respectively. 

Roads 

The  existing  performance  standards 
for  roads  used  in  exploration  are  set 
forth  in  §  815.15(c).  Existing 
S  815.15(c)(1)  provides  that  vehicular  ^ 
travel  on  ungraded  and  unsurfaced 
roads  must  be  limited  to  that  which  is 
absolutely  necessary.  Section 
815.15(c)(2)  provides  that  new 
exploration  roads  must  meet  the 
requirements  of  the  general  roads  rules. 
Exploration  roads  used  less  than  6 
months  are  to  comply  with  the 
provisions  of  55  816.170  through  816.176; 
those  roads  used  longer  than  6  months 
must  comply  with  55  816.150  through 
816.166.  However,  currenUy  there  are  no 
general  roads  performance  standards  in 
effect  because,  as  a  result  of  the  May  16, 
1980,  district  court  decision  referred  to 
above,  OSM  suspended  5  5  816.150 
throu^  816.176  (45  FR  51547.  August  4, 
1980). 

Existing  §  815.15(c)(3)  provides  that 
existing  roads  used  for  coal  exploration 
must  meet  all  appb'cable  laws  and  rules 
governing  roads.  When  they  are 
significanUy  altered  or  if  they  contribute 
suspended  solids  to  streamflow  or 
runoff,  such  roads  must  also  meet 
certain  requirements  prohibiting  stream 
diversions  and  otherwise  protecting 
water.  If  such  new  altered  roads  are  to 
remain  after  exploration,  they  must  meet 
the  general  roads  rules  (which  were 
suspended). 

None  of  the  specific  requirements  of 
existing  5  815.15(c)  would  appear  in  the 
corresponding  provision  of  the  proposal, 
5  815.15(b).  Instead,  the  proposal  would 
conform  to  a  new  set  of  performance 
standards  for  roads  which  are  currently 
being  developed  in  a  separate 
rulemaking.  The  new  set  of  performance 
standards  that  an  exploration  road 
would  have  to  satisfy  would  depend 
upon  whether  the  exploration  road 
would  be  considered  "ancillary"  or 
"primary."  Ancillary  roads  would  be 
those  used  infrequentiy  and  for  short 
durations  of  time.  Primary  roads  would 
be  those  fi^quently  used  for  access,  coal 
hauling,  and  other  purposes  during 
substantial  periods  of  time.  In  general, 
the  performance  standards  and 
reclamation  requirements  for  primary 
roads  would  be  more  rigorous  than 
those  for  ancillary  roads.  A  detailed 
description  of  these  standards  appears 
in  the  recently  published  notice 
proposing  the  roads  performance 
standards  (47  FR  16592.  April  16. 1982). 

The  proposed  regulatory  language  in 
this  rule,  which  references  the  new 
sections  in  Part  816  proposed  in  the 
roads  rule,  will  not  be  adopted  until 


after  the  Part  816  performance  standards 
are  adopted  in  final  form.  Specifically, 
proposed  5  815.15(b)  would  provide  dial 
roads  used  for  coal  explore  ton  must 
comply  with  5  816.180  (die  proposed 
performance  standards  for  ancillary 
roads)  if  the  roads  are  determined  to  be 
ancillary  or  must  comply  with  55  816.150 
through  816.156  (the  proposed 
performance  standards  for  primary 
roads)  if  the  exploration  roads  are 
determined  to  be  primary  roads. 

Unchanged  Performance  Standards 

Existing  5  815.15(d).  requiring 
approximate  original  contour  (AOC)    • 
restoration  after  exploration,  would 
remain  unchanged  in  proposed 
5  815.15(c).  Similarly,  existing 
5  815.15(e).  requiring  topsoil  removal 
storage,  and  distribution,  would  remain 
unchanged  in  proposed  {  815.15(d). 
Existing  5  815.15(h),  requiring  the  casing 
and  sealing  of  exploration  holes  would 
be  revised  for  clarify,  but  without 
intended  change  of  legal  effect  in 
proposed  5  815.15(8).  Existing  5  815.15(i), 
requiring  prompt  removal  of  facilities 
and  equipment  no  longer  needed  for 
exploration,  would  remain  unchanged  in 
proposed  5  815.15(h)  except  for  the 
deletion  of  the  superfluous  word 
"qualify"  ciurently  contained  in  the 
phrase  "environmental  qualify  data." 

Revegetation 

Existing  5  815.15(f),  which  requires 
prompt  revegetation,  would  be  rewritten 
for  clarify  in  proposed  §  815.15(e).  It 
would  adopt  the  language  of  Section 
515(b)(19)  of  the  Act  and  require 
recovery  of  a  diverse,  effective,  and 
permanent  vegetative  cover.  For  a  fuller 
discussion  of  the  meaning  of  those 
terms,  see  OSM's  proposed  rule  on 
revegetation  appearing  in  the  March  23. 
1982.  Federal  Register  (47  FR  12596).  The 
separate  references  in  existing 
5  815.15(f)(1)  to  preexploration  and 
postexploration  land  use  of  land  used 
for  intensive  agriculture  woidd  be 
amended  to  reflect  OSM's  belief  that 
exploration  activities  are  not  expected 
to  change  land  uses. 

Stream  and  Flow  Diversion 

Existing  5  815.15(g)  is  the  exploration 
performance  standard  for  diversions  of 
overland  flows  and  streams.  It  does  not 
allow  diversion  of  ephemeral 
intermittent,  or  perennial  streams  with 
the  exception  of  small  and  temptaraiy 
diversions  of  overland  How  of  water 
around  new  roads,  dnll  pads,  and 
support  facilities.  Diversions  of  overland 
flow  must  be  done  in  a  manner  that  (1) 
prevents  erosion;  (2)  to  the  extent 
possible  using  the  best  technology 
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currently  available,  prevents  additional 
contributions  of  suspended  solids  to 
streamflow  or  runoff  outside  the 
exploration  area;  and  (3)  complies  with 
all  other  appticable  State  or  Federai 
requirements. 

The  corresponding  provision  in  the 
proposal,  §  815.15(f).  would  allow 
diversion  of  streams,  as  well  as  the 
diversion  of  overland  flow.  Such 
diversions  would  be  permitted  if 
allowed  by  the  regulatory  authority  in 
accordance  with  the  performance 
standards  for  such  diversions  in  Part 
616.  Existing  S  816.43  cmitains  the 
performance  standards  for  diversions  of 
overland  flow  and  ephemeral  streams. 
Proposed  f  815.15(f)(1)  would  reference 
existing  §  816.43  except  for  9  816.43(f) 
that  sets  forth  specific  diversion  design 
criteria.  Similarly,  proposed 
§  815.15(fK2)  would  reference  the 
requirements  of  existing  §  816.44,  the 
pereimial  and  intermittent  stream 
diversion  performance  standards. 
Existing  §  816.44(b)(2],  containing  design 
criteria  fdr  perennial  and  intermittent 
stream  diversions,  would  not  be 
referenced  in  the  proposal.  The 
diversion  design  criteria  would  not  be 
included  so  as  to  provide  flexibility  for 
persons  to  meet  exploration 
performance  standards. 

Hydrologic  Balance 

Existing  \  815.15(j)  requires 
exploration  to  be  conducted  in  a  manner 
which  minimizes  disturbance  of  the 
prevailing  hydrologic  balance  and 
requires  sediment  control  measures  such 
as  those  listed  in  S  816.45  or 
sedimentation  ponds  which  comply  with 
§  816.46.  It  also  provides  that  the 
regulatory  authority  may  specify 
additional  measures  which  must  be 
adopted  by  the  person  engaged  in  coal 
exploration. 

The  corresponding  provision  in  the 
proposal,  5  815.15(i),  would  continue  the 
requirement  to  minimize  disturbance  of 
the  hydrologic  balance  and  would 
reference  §§  816.41,  816.42rBnd  816.47, 
in  addition  to  §§  816.45  and  816.46. 

Toxic-  or  Acid-Forming  Materials 

Existing  §  815.15(k).  requiring  that      ^ 
toxic-  or  acid-forming  materials  must  be 
handled  and  disposed  of  in  accordance 
with  §  5  816.48  and  816.103.  would  be 
revised  in  proposed  §  815.15(j)  to 
reference  the  standards  of  §  816.50  also. 

rv.  Procednral  Matters 

National  Environmental  Policy  Act 

OSM  has  prepared  an  Environmental 
Assessment  (EA)  of  the  cumulative 
impacts  on  the  humcm  environment  of 
this  rulemaking  and  related  rulemakings 


under  the  Act  This  cmnulative  EA  is  on 
file  in  the  OSM  Administrative  Record 
office  at  the  address  listed  in  the 
"ADDRESSES"  section  of  this  preamble. 
OSM  is  also  preparing  a  Supplemental 
Environraental  Impact  Statement  that 
will  consider  tiiis  proposed  rule.  (See  47 
FR  1892a  May  3, 19B2.) 

Executive  Order  12291 

The  Depwtment  of  the  Interior  has 
determined  that  this  docimient  is  not  a 
major  rule  and  does  not  require  a 
regulatory  impact  analysis  under 
Executive  Order  12291. 

Regulatory  Flexibility  Act 

These  rules  have  also  been  examined 
pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq..  and  OSM  has 
determined  that  the  proposed  rule  does 
not  have  significant  economic  impact  on 
a  substantia!  number  of  small  entities. 
The  proposed  rule  is  expected  to  ease 
the  regulatory  burden  on  small  coal 
operators  by  requiring  from  them  notices 
of  intent  only  when  their  exploration 
activities  may  substantially  disturb  the 
natural  land  surface.  Currently,  all 
persons  who  conduct  exploration 
activities  are  required  to  file  a  notice  of 
intent  to  explore. 

Federal  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  existing  30  CFR  Part  776 
were  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
44  U.S.C.  3507  and  assigned  a  new 
clearance  number  1029-0033  on  April  1, 
1981.  This  approval  was  identified  in  the 
"Note"  paragraph  at  the  introduction  to 
Part  776  under  the  old  number  R0603  (B- 
190462).  OSM  is  proposing  to  remove  the 
"Note"  paragraph  and  to  codify  the 
OMB  approvals  for  the  existing 
requirements  under  a  new  §  77Z10.  The 
information,  required  by  Part  772  is  being 
collected  to  meet  the  requirements  of 
Section  512(a)  of  the  Act,  which 
provides  that  coal  exploration 
operations  which  substantially  distiirb 
the  natural  land  surface  be  conducted  in 
accordance  with  exploration  rules.  This 
information  will  be  used  to  give  the 
regulatory  authority  a  sufficient  baseline 
upon  which  to  assess  the  impact  of  the 
proposed  operation  during  the 
permanent  regulatory  program.  The 
obligatioA  to  respond  is  mandatory. 

List  of  SubjecCs 

30  CFR  Part  701 

Coal  mining.  Law  enforcement 
Surface  minHig.  Underground  mining. 

30  CFR  Parts.  772  and  776 

Coal  mining.  Reporting  requirements. 
Surface  mining,  Underground  mining. 


30  CFR  Part  815 

Coal  mining.  Surface  mihing. 

Accordingly.  30  CFR  Plarts  701,  772. 
776,  and  815  are  proposed  to  be 
amended  as  set  forth  below. 

Dated:  April  28, 1982. 

William  P.  Pemfley, 

A  cling  Aesistant  Secretary,  Energy  and 
Minerals. 

PART  701— PERMANENT 
REGULATORY  PROGRAM 

1.  Section  701.5  is  amended  by 
revising  the  definitions  of  the  terms 
"coal  exploration"  and  "substantially 
disturb"  to  read  as  follows: 

§701.5    Definitions. 

*  •         •         *         • 

Coal  exploration  means  the  gathering 
of  data,  through  drilling,  excavation,  or 
other  field  activities,  on  the  physical  and 
chemical  characteristics  of  coal 
deposits,  overburden,  or  the  strata 
below  the  coal  deposits;  on  the 
hydrologic  conditions  associated  with 
the  coal  deposits;  or  on  related 
environmental  conditions. 
***** 

Substantially  disturb  means,  for 
purposes  of  coal  exploration,  to 
significantly  impact  land  or  water 
resources  by  such  activities  as_the 
removal  of  vegetation,  topsoil,  or 
overburden;  and  construction  of  roads 
or  other  access  routes;  or  the  placement 
of  excavated  earth  or  waste  material  on 
the  natiiral  land  surface,  and  includes  ' 
all  exploration  activities  during  which 
more  than  250  tons  of  coal  will  be 
removed. 

*  *        •        •        • 

2.  Part  772  is  added  to  read  as  follows: 

PART  772— REQUIREMENTS  FOR 
COAL  EXPLORATION 

Sec. 

772.1    Scope  and  purpose. 

772.10  Information  collection. 

772.11  Notice  requirements  for  exploration 
removing  less  than  250  tons. 

772.12  Permit  requirements  for  exploration 
removing  more  than  250  tons. 

772.13  Coal  exploration  compliance  duties. 

772.14  Ret^uirements  for  commercial  sala 

772.15  Putilic  availability  of  infonnatioii. 

Authority:  Pub.  L.  95-87,  91  Stat.  445  (30 
U.S.C.  1201  e(8C9.). 

§  772.1    Scope  and  purpose. 

This  part  establishes  the  requirements 
and  procedures  applicable  to  the 
development  of  regulatory  programs  for 
regulation  of  coal  exploration  operations 
on  non-Federal  lands  outside  of  the 
permit  area. 
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1772.10  Infonnrtlon  colsctlon. 
The  information  collection 

requirementa  contained  in  St  772.11, 
77Z12.  and  772.14(b)  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C  3507  and 
assigned  clearance  number  1029-0033. 
The  information  is  being  coUected  to 
meet  the  requirements  of  Section  512(a) 
of  the  Act  which  provides  that  coal 
exploration  operations  which 
substantially  disturb  the  natural  land 
surface  be  conducted  in  accordance 
with  exploration  rules.  This  information 
will  be  used  to  give  the  regulatoiy 
authority  a  sufficient  baseline  upon 
which  to  assess  the  inqmct  of  the 
proposed  operation  during  the 
permanent  regulatory  program.  The 
obligation  to  respond  is  mandatory. 

5772.11  NoUosrsqulrsmwilsfor 
•xploratlon  ramovfeig  toss  than  250  tons. 

(a)  Any  person  who  intends  to 
conduct  coal  exploration  outside  a 
permit  area  during  which  less  than  250 
tons  of  coal  will  be  removed  and  which 
may  substantially  disturb  the  natural 
land  surface  shall,  prior  to  conducting 
the  exploration,  file  with  the  regulatory 
authority  a  written  notice  of  intention  to 
explore. 

(b)  The  notice  shall  include — 

(1)  The  name,  address,  and  telephone 
number  of  the  person  seeking  to  explore: 

(2)  The  name,  address,  and  telephone 
number  of  the  representative  who  will 
be  present  at  and  responsible  for 
conducting  the  exploration  activities; 

(3)  A  narrative  description  or  a  map  of 
the  exploration  area; 

(4)  A  statement  of  the  period  of 
intended  exploration;  and 

(5)  A  description  of  the  practices  that 
will  be  followed  to  protect  the 
environment  and  reclaim  the  area  from 
adverse  impacts  of  the  exploration 
activities. 

8772.12    PsrmHraquirsnMnts  for 
•xplomien  rsmovlng  mors  than  250  tons. 

(a)  Exploration  permit  Any  person 
who  intends  to  conduct  coal  exploration 
outside  a  permit  area  during  which  more 
than  250  tons  of  coal  will  be  removed 
shall  prior  to  conducting  the 
exploration,  submit  an  application  and 
obtain  the  written  approval,  in  an 
exploration  permit,  firom  the  regulatory 
authority. 

(b)  Application  information.  Each 
application  for  an  exploration  permit 
shall  contain,  at  a  minimum,  the 
following  information: 

(1)  The  name,  address,  and  telephone 
number  of  the  applicant 

(2)  The  name,  address  and  telephone 
number  of  the  representative  who  will 


be  present  and  responsible  for 
conducting  die  exploration  activities. 

(3)  A  narrative  description  of  die 
proposed  eiqiloration  area. 

(4)  A  narrative  description  of  the 
methods  and  equipment  to  be  used  to 
conduct  the  e}q)lor8tion  and 
reclamation. 

(5)  An  estimated  timetable  for 
conducting  and  completing  each  phase 
of  the  esqilOTation  and  reclamation. 

(6)  The  estimated  amounts  of  coal  to 
be  removed  and  a  description  of  the 
methods  to  be  used  to  determine  those 
amounts. 

(7)  A  statement  of  why  extraction  of 
more  than  250  tons  of  coal  is  necessary 
for  exploration. 

(8)  A  description  of  cultural  or 
historical  resources  listed  on  die 
National  Register  of  Historic  Places  and 
known  archeological  resources  located 
within  the  propMed  eniloration  area. 

(9)  A  desiaiption  of  the  measures  to 
be  used  to  comply  with  die  appbcable 
requirements  of  Part  815  of  this  chapter. 

(10)  The  name  and  address  of  the 
owner  of  record  of  die  surfoce  land  and 
of  the  subsurface  miuCTal  estate  of  the 
area  to  be  explored. 

(11)  A  mmp  a  scale  of  1:24,000  or 
larger,  show^  the  areas  of  land  to  be 
substantially  disturbed  by  the  proposed 
exploration  and  reclamation.  Tht  map 
shall  specifically  show  existing  roads, 
occupied  dwellings,  bodies  of  surface 
water,  and  pipelines;  proposed  location 
of  trenches,  roads,  and  other  access 
routes  and  structures  to  be  constructed; 
the  location  of  proposed  land 
excavations;  the  location  of  exploration 
holes  or  other  drilled  holes  or 
undergroimd  openings;  and  the  location 
of  excavated  earth  or  waste  materials 
disposal  areas. 

(12)  If  the  surface  is  owned  by  a 
person  other  than  the  applicant  a 
descr^ition  of  the  basis  upon  which  the 
applicant  claims  die  right  to  enter  that 
land  for  the  purpose  of  conducting 
ejqiloration  and  redamation. 

(c)  Public  notice  and  opportunity  to 
comment  Public  notice  of  the 
application  and  opportunity  to  comment 
shall  be  provided  as  follows: 

(1)  Within  such  time  as  the  regulatory 
authority  may  designate,  the  applicant 
shall  provide  public  notice  of  ^e  filing 
of  the  application  with  the  regulatoiy 
authority  in  the  newspaper  of  general 
circulation  in  the  vicinity  of  the 
proposed  exploration  area. 

(2)  The  public  notice  shall  state  the 
name  and  business  address  of  the 
person  seeking  approval,  the  date  of 
filing  the  application,  the  address  of  the 
regulatory  authority  where  written 
comments  on  the  application  may  be 
submitted,  the  closing  date  of  the 


comment  period,  and  a  description  of 
the  general  area  of  eiqiloration. 

(3)  Any  person  whose  interest  is  or 
may  be  adversely  affected  has  the  right 
to  file  written  comments  on  the 
ai^lication  within  reasonable  time 
limits. 

(d)  Decision*  on  application  for 
exploration  removing  more  than  250 
tons. 

(1)  The  regulatory  authority  shall  act 
upon  a  complete  application  widiin  a 
reastmable  period  to  time. 

(2)  Tlie  r^nlatoiy  authority  shall 
approve  a  oomplete  application  filed  in 
accordnace  with  this  part  if  it  finds,  in 
writing,  diat  the  applicant  has 
demonstrated  that  the  exploration  and 
reclamation  described  in  the 
application — 

(i)  WiU  be  oxidocted  in  accordance 
with  this  part  Part  815  of  this  chapter, 
and  the  applicable  provisions  of  the 
regulatory  program; 

(ii)  Will  not  jeopardize  the  ccmtinued 
existence  of  an  endangered  ot 
threatened  species  listed  irarsuant  to 
Section  4  of  the  Endangered  Species  Act 
of  1973  (16  U.S.C  1533)  or  result  in  die 
destruction  or  adverse  modificatim  of 
critical  habitat  of  those  spedes;  and 

Hii)  WiD  not  adversely  affect  any 
cultural  resources  or  districts,  sites, 
buildings,  structures,  or  objects  Usted  on 
the  National  Register  of  Historic  Places, 
unless  the  propoMd  exploration  has 
been  api»oved  by  both  the  regulatory 
authori^  and  the  agency  with 
jurisdiction  over  such  resources. 

(3)  Terms  of  approval  issued  by  die 
regulatory  authority  shall  contain 
conditions  necessary  to  ensure  that  the 
ejqiloration  and  reclamation  will  be 
conducted  in  mmpliflp4y  with  this  part, 
Part  815  of  this  diapter,  and  die 
regulatory  program. 

(e)  Notice  and  hearing.  (1)  The 
regulatory  authority  shall  notify  the 
applicant  the  appropriate  local 
government  officials,  and  other 
commenters  on  the  application,  in 
writing,  of  its  decision  on  the 
application.  If  the  application  is 
disapproved,  the  notice  to  the  applicant 
shaU  include  a  statement  of  the  reason 
for  disapproval  Public  notice  of  the 
decision  on  each  application  shall  be 
posted  by  the  regulatory  authority  at  a    . 
public  office  in  ^e  vicinity  of  the 
proposed  exploration  operations. 

(2)  Any  person  whose  interest  may  be 
adversely  affected  by  a  decision  of  the 
regulatory  authority  pursuant  to 
Paragraph  (d)(1)  of  this  section  has  the 
opprtunity  for  administrative  and 
judicial  review  as  set  forth  in  Part  787  of 
this  diapter. 
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9  722:1 3    Coal  exploration  compHanoa 
duties. 

(a)  All  coal  exploration  and 
reclamation  activities  that  substantially 
disturb  the  natural  land  surface  or  that 
remove  more  than  250  tons  of  coal  shall 
be  conducted  in  accordance  with  the 
coal  exploration  requirements  of  this 
part  Part  815,  and  the  regulatory 
program,  and  any  exploration  permit 
conditions  imposed  by  the  regulatory 
authority. 

(b)  Any  person  who  conducts  any  coal 
exploration  in  violation  of  the  provisions 
of  this  part  Part  815  of  this  chapter,  or 
the  regulatory  program  shall  be  subject 
to  the  provisions  of  Section  518  of  the 
Act  Subchapter  L  of  this  chapter,  and 
the  applicable  inspection  and 
enforcement  provisions  of  the  regulatory 
program. 

f  772.14    Re<)iilrenienta  for  contmerclai 
sals. 

Any  person  who  extracts  coal  for 
commercial  sale  during  coal  exploration 
operations  must  obtain  a  surface  coal 
mining  and  reclamation  operations 
permit  for  those  operations  from  the 
regulatory  authority  under  Part  771  of 
this  chapter.  No  surface  coal  mining  and 
reclamation  operations  permit  is 
required  if  the  regulatory  authority 
mcikes  a  prior  determination  that  the 
sale  is  to  test  for  coal  properties 
necessary  for  the  development  of 
surface  coal  mining  and  reclamation 
operations  for  which  a  permit 
application  is  to  be  submitted  at  a  later 
time. 

S772.1S    Public avaUaMttty Of Intormation. 

(a)  Except  as  provided  in  Paragraph 
(b)  of  this  section,  all  informatioii 
submitted  to  the  regulatory  authority 
under  this  part  iball  be  made  available 
for  public  inspectioo  and  copying  at  the 
local  ofRces  of  the  regulatory  authority 
closest  to  the  exploratioa  area. 

(b)  The  regulatory  authority  shall  keep 
information  confidential  if  the  person 
submitting  it  raqaests  in  writing,  at  the 
time  of  submtsskin,  that  it  be  kept 
confidential  and  the  regulatory  authority 
determines  that  the  information 
concerns  trade  secrets  or  is  privileged 
commercial  or  fkiancial  information 
relating  to  the  competitive  rights  of  the 
persons  intendiRg  to  conduct  eoal 
exploration. 

(c)  Information  requested  to  be  held 
as  confldential  under  Paragraph  (b)  of 
this  section  shall  notice  made  publicly 
available  until  after  notice  and 
opportunity  to  be  heard  is  afforded  both 
persons  seeking  and  opposing  disclosure 
of  the  information. 


PART  776— GENERAL 
REQUIREMENTS  FOR  COAL 
EXPLORATION— {REMOVED] 

3.  Part  776  is  removed. 

PART  815— PERMANENT  PROGRAM 
PERFORMANCE  STANOAROS— COAL 
EXPLORATION 

4.  Section  815.1  is  revised  to  read  as 
follows: 

§815.1    Scop*  and  purpose. 

Hiis  part  sets  forth  performance 
standards  required  for  coal  exploration 
which  substantially  disturbs  the  natural 
land  surface. 
§9  815.2  and  815.11    [Removed] 

5.  Sections  815.2  and  815.11  are 
removed. 

6.  Section  815J.3  is  revised  to  read  as 
fc^ows: 

$815.13    Raqulrad  documents. 

Each  person  who  conducts  coal 
exploration  which  substantially  distxirbs 
the  natural  land  surface  (including 
exploration  which  removes  more  than 
250  tons  of  coal)  while  in  the  exploration 
area  shall  have  available  the  required 
notice  of  iatention  to  explore  or 
exploration  permit  for  review  by  the 
authorized  representative  of  the 
regi^tary  authority  or  OSM  upoa 
request 

7.  Section  815.15  is  revised  to  read  as 
follows: 

9  81S.15    Pertormance  standards  for  coal 


The  performance  standards  in  this 
section  are  applicable  to  coal 
exploration  which  substantially  disturbs 
the  natural  land  surface  (including 
exploration  which  removes  more  than 
250  tons  of  coal). 

(a)  Hafaitate  of  unique  or  unusually 
high  value  for  fish,  wildlife,  and  other 
related  enviromnental  values,  including 
critical  habitats  of  threatened  or 
endangered  species  and  critica)  habitats 
of  species  protected  by  State  or  Federal 
law,  shall  not  b«  disturbed  during  coal 
exploration. 

(b)  AH  roads  tised  for  coal  exploration 
shall  comply  with  the  provisions  at 

S  816480  of  this  chapter  when 
determined  to  be  ancillary  roads  or 
S  i  816.150  tfannigll  816.156  of  this 
chapter  when  determined  to  be  primary 
roads. 

(c)  If  excavations,  artificial  flat  areas, 
or  enbanknents  ar$^  created  daring 
exploration,  these  areas  shall  be 
returned  to  the  approximate  original 
contour  prompdy  after  such  features  are 
no  longer  needed  for  coal  exi^ratiota. 

(d)  Topaoll  shall  be  removed,  stored, 
and  redistributed  on  disturbed  areas  as 
necessary  to  assure  successful 
revegetation  or  as  required  by  the 
regulatory  authority. 

(e)  All  disturbed  areas  shall  be 


revegetated  in  a  manner  that  encourages 
prompt  revegetation  and  recovery  of  a 
diverse,  effective,  and  permanent 
vegetative  cover.  Revegetation  shall  be 
in  accordance  with  the  following: 

(1)  All  disturbed  lands  shall  be  seeded 
or  planted  to  the  same  seasonal  variety 
native  to  the  disturbed  area.  If  the  land 
use  of  the  exploration  area  is  intensive 
a^culture,  planting  of  the  crops 
normally  grown  will  meet  the 
requirements  of  this  paragraph. 

(2)  The  vegetative  cover  shall  be 
capable  of  stabilizing  the  soil  surface  in 
regards  to  erosion. 

(f)(1)  Diversions  of  overland  flows  and 
ephemeral  streams  shall  be  made  in 
accordance  with  paragraphs  fa)  through 
(e)  of  S  816.43  of  this  chapter. 

(2)  Diversions  of  pereimial  or 
intermittent  streams  shall  be  made  in 
accordance  with  Paragraphs  (a),  (b)(1), 
(c),  (d),  and  (e)  of  !  816.44  of  this 
chapter. 

(g)  Each  ex{doration  hole,  borehole, 
well,  or  other  exposed  underground 
openii^  created  during  exploration  shall 
be  reclaimed  in  accordance  with 
§S  816.13, 816.14,  and  816.15  of  this 
chapter. 

(h)  All  facilities  and  equipment  shall 
be  removed  from  the  exploration  area 
promptly  when  they  are  no  longer 
needed  for  exploration,  except  for  those 
facilities  and  equipment  that  the 
regtriatory  authority  determines  may 
remain  to — 

(1)  Provide  additional  environmental 
da^ta; 

(2)  Reduce  or  control  the  on-  and 
offsite  effiects  of  the  exploration 
activities;  or 

(3)  Facilitate  future  surface  miiung 
and  reclamation  operatiobs  by  the 
person  conducting  the  exploration  under 
an  approved  permit. 

(i)  Coal  exploration  shall  be 
conducted  in  a  maimer  which  minimizes 
disturbance  of  the  prevailing  h3rdrologic 
balance  in  accordance  with  |fi  816.41, 
816.42,  816.45. 816.46^  and  816.47  of  this 
chapter.  The  regulatory  authority  may 
specify  additional  measures  which  shall 
be  adopted  by  the  person  engaged  in 
coal  exploration. 

(j)  Toxic-  or  acid-forming  materials 
shall  be  handled  and  disposed  of  in 
accordance  with  SS  816.48,  816.50,  and 
816.108  of  this  chapter.  Ilie  regulatory 
authority  may  specify  addibonal 
measures  which  thaH  be  adopted  by  the 
person  engaged  in  coal  e^qiloration. 
981&17   {Raineved) 

8.  Section  815.17  is  removed. 
(PuhkL  98-87, 30  U.S.C  1201  et  sag.] 

|FR  Doc  S2-1344S  Filed  S-17-K:  M(  am| 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Cumulative  Report  on  Rescissions  and 
Deferrals 

May  1. 1982. 

This  report  is  submitted  in  fulfillment 
of  the  requirements  of  Section  1014(e)  of 
the  Impoundment  Control  Act  of  1974 
(Public  Law  93-344).  Section  1014(e) 
provides  for  a  monthly  report  listing  all 
budget  authority  for  this  fiscal  year  with 
respect  to  which,  as  of  the  first  day  of 
the  month,  a  special  message  has  been 
transmitted  to  the  Congress. 

This  report  gives  the  status  as  of  May 
1, 1982  of  twenty-six  rescission 
proposals  and  243  deferrals  contained  in 
the  first  eleven  messages  of  FY  1982. 
These  messages  were  transmitted  to  the 
Congress  on  October  1,  20.  23,  and  29. 
and  November  6,  and  13. 1981.  January 
22.  February  8,  and  19.  March  18.  and 
April  23. 1982. 


Rescissions  (Table  A  and  Attachment  A) 

Two  rescission  proposals  totaling 
$235.7  million  are  currently  pending 
before  the  Congress.  Table  A 
summarizes  the  status  of  rescissions 
proposed  by  the  President  as  of  May  1, 
1982  while  Attachment  A  shows  the 
history  and  status  of  each  rescission 
proposed  during  FY  1982. 

Deferrals  (Table  B  and  Attachment  B) 
As  of  May  1. 1982.  $3,128.1  million  in 
1982  budget  authority  was  being 
deferred  bom  obligation  and  another 
$5.4  million  in  1982  obligations  was 
being  deferred  from  expenditure. 
Attachment  B  shows  the  history  and 
status  of  each  deferral  reported  during 
FY  1982. 

Information  from  special  messages 

The  special  messages  containing 
information  on  the  rescissions  and  the 
deferrals  covered  by  the  cumulative 
report  are  printed  in  the  Federal 
Registers  of: 


Vol.  48.  No.  194,  FR  p.  49793, 

Wednesday,  October  7. 1981 
Vol.  46,  No.  206.  FR  p.  52289,  Monday. 

October  26. 1981 
Vol.  46.  No.  210,  FR  p.  54259.  Friday, 

October  30. 1981 
Vol.  46,  No.  212.  FR  p.  54691,  Tuesday. 

November  3. 1981 
Vol.  46,  No.  218,  FR  p.  55905,  Thursday, 

November  12. 1981 
Vol.  46.  No.  223.  FR  p.  57019.  Thursday. 

November  19, 1981 
Vol.  47,  No.  18,  FR  p.  4021,  Wednesday, 

January  27, 1982 
Vol.  47.  No.  28,  FR  p.  6193.  Wednesday. 

February  10. 1982 
Vol.  47.  No.  37.  FR  p.  8145,  Wednesday. 

February  24. 1982 
Vol.  47,  No.  57,  FR  p.  12751,  Wednesday, 

March  24, 1982 
Vol.  47.  No.  82.  FR  p.  18301,  Wednesday, 

April  28, 1982 

David  A.  Stockman. 

Director. 

BIUJNG  CODE  311<M>1-M 
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ArtAGHMOfr  A  -  STAWS  W  RtSCtSSHMS 


_riseAi  vcA*  fMt  „  or  <m/oc/m 


M:<W 


AS  or  HAV   I,    IMS 
AMOUNTS  IN 
THOUSAfOS  OF  OOLLARS 


WMryiWjgLY  OMRENTLV  OATt  OF 


AQCNCV/BWEAU/ACCOUNT  NUHBiR  OV  CONORfSS  CONQKSS  S  oTtI 


BATC 


MSeiMDCO  AVAILASU         MO  M 


FUNDS  AFFOOPMATCO  TO  THC  FOCStOCNT 


IntM-natlonM  0«««l 


Aaaiatanc* 


Functional  davlopMwt  Mstatanca  prograa 
SA 


Sahal  davalopaam  prooraa 


Ma-  4 


MS-  • 


0.130  3     0  02 


a.soo      a    0  03 


0.t30*-     4  n  03 


4  39 


FWOS  AFMOFOtATFO  TO  TMt  FOCSIBCNT 
TOTAL  OA 


to.  030 


tO.030 


OEFARTNCNT  OF   AORICtHTUOt 

Extanaton  Sarvtea 
Catanalon  aarvlea 


M3-  0 


3.000    3  0  02 


3.000*   4  20  03 


OCPARTMBIT  OF  AOUCUinMI 


.r^."! »  000  ,.000 


OCFARTMENT  OF 


RCE 


National  Ocaawic  and  Afeapharic  Adilnlatratlon 


Coaatal  tona 


M2-  r 


13.000         3     0  03 


Coaatal  anargy  lapaot  fund 


tt.OOO*   4  20  03 


M2-  0 


7.000    3  •  02 


T.OOO*   4  20  03 


OCFARTMCNT  OF  COWMtnCE 


TOTAL  SA 


10.000 


10.000 


OCFARTHENT  OF  OCFENSC  -  HILITARV 


ProouraMant 

Aircraft  procuranant.  Air  Forco 


M3-  « 


MlaOlla  procuraaaiH.  Air  Forca 
OA 


M3-  a 


SS.700 


33.800 


H)  23  01 


10  23  01 


00.700   ta  14 


22.800   13  14  Ot 


DEFARTMCNT  OF  OCFENSB  -  MILITARV 
TOTAL  SA 


M.300 


DEFARTHEHT  OP  ■OOCATION 
Off  loo  Of  IIOMntary  and  Socondary  Education 
Conoanaatory  adueatlon  for  tha  dlaadwantagad 


m3-  0 


Spaotal  progtmm  and  populatlona 


«oa-io 


411.033         3     0  03 


09.000      3   s  sa 


IVWVMI  COklOS^^VVM 


411. 


«  as 


%sss  *    ♦  so  ss' 


-«l 


s.ass      a   0  03 


O.aSS*      4  30  03 


21452  Federal  Register  /  Vol.  47.  No.  96  /  Tuesday.  May  18. 1982  /  Noticeg 

ATTACHMENT  A  -  STATUS  Of   KSCISSIONS  -  riSCAL  TEAR  IMS                   AS  Of  OB/M/tl  l«:OS 
AS  Of  HAT  1.  lOaa  AMOUNT        'ahOUNT  ""   •...--,- 

AMOUNTS  IN  fItEVtOUSLV     CUMKNTLV    DATE  Of  AMOUNT     DATE  MADE 

THOUSANDS  Of  DOLLARS  RESCISSION     CONSIDERED     BEFORE  THE   MESSAOE        AMOUNT  HADE      AVAILABLE 

A6ENCV/MWEAU/ACC0UNT  NUMBER      BV  CONORESS     OONORESS     MO  DA  VR    RESCINDED      AVAILABLt    MO  DA  VR 

Offlo*  Of  Spaelal  Eckicatlen  wmI  Rahab.  Sarwica* 

Mueatlon  for  tt.a  handlcappad 
BA 

"•>-•>  ssa.sTa   s  B  Ba  asB.BTa*  4  m  sa 

RahablKtatlen  aarvlcaa  and  handlcappad  raaaarcN 
BA 

••a-13  ti.iri   a  B  Ba  ti.iTi*  4  as  aa 

Off Ic*  of  Veeatlofwt  and  Adult  Education 

vocational  and  adult  aducatlon 
BA 

"•S-14  MM.T4I         a     B  Ba  tOS.T4l  *     4  a«  Ba 

Off lea  of  Roataaeondary  Education 

Studant  financial  aaalatanca 
BA 

Ma-IB  14I.B00         a     B  Ba  «4f.S00*     4;aBBa 

Hiohar  and  oontlnulns  aducatlon 
BA 

.  Roa-iB  4a.T3B   a  B  sa  4a.T3s*  4  a«  aa 

Off lea  of  Educational  Raaaarch  and  laprovaaant 

Llbrarlaa 

BA 

Ma-tT  aa.iio      a   s  aa  *  aa.iio*    4  ac  aa 

Dapartnantal  Managaaant 

Edue.  raa.  •  train,  evaraaaa  (apae.  for,  eurr.) 
■A 

"•a-iB  BOBBsa  B0*4aBBa 

Offica  of  Blllnoual  Cduc.  B  Minority  Lang.  Affairs 

Blllnaual  aducatlon 

BA 

.--.-..-..........  ?*!"!*.  ...........  ]'•**•   a  •  w  H.B04  *  4  a«  Ba 

DEPARTMENT  Of  EDUCATION 

_ __  _™^i''."!I .    *•*•'•*<>•  i.wT.aos 

OERARTMENT  Of  ENEROV 

Enargy  RrograMa  / 

Enargy  oonaarvat Ion  I 

•A 

ua-ao  ao.ooo   a  b  aa  ao.ooow  4  a«  Ba 

DERARTMENT  Of  ENEROV 

tbTAL  BA  aO.OOO  80.000 

DERARTMENT  Of  H0USIN8  AND  URBAN  DEVELORMENT 

Houaing  Rrograna 

Subaldlcad  houoing  pregraaa 

BA  • 

Rsa-ai  B.BBB.TBs   a  s  Ba  s.bsb.tbb*  4  a«  aa 

Raa-atA  -a.4oo.ooo   4  aa  aa 

Solar  Enargy  and  Enargy  Conaarvatlon  Bank 

Aaalatanoa  for  aolar  and  cenaarv.  laprovaaants 
BA 

..................  *•'""  .  ai.BBo   a  B  aa  ai.Bso^  4  aa  aa 

DEPARTMENT  Of  HOUSING  AND  URBAN  DEVELOPMENT 
.^"!'"."  ...  •.Oai.BSB  B.Oai.BSS  . 

DEPARTMENT  Of  LABOR 
Mina  Safaty  and  Haalth  Adalnlatratlon 

Salarlaa  and  axpanaaa 

■A 

naa-aa  4.obs   a  b  aa  b.obb*  4  aa  aa 

RBa-asA  -a.ooo   a  la  aa 
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-  *"*?***"  *  "  "*™'  '*  •KSCISSIOMS  -  riSCAL  VCAR  «M3 


AS  OF   MAY    I.    IMS 

TuniKi!S!^L'!!~i...  mivioustr         cumicntlv  oatc  of 

Aj^nsitru/??^'        "sssir  nT^sss^i    ssisr  s'lr«  ^tssL.       -««     •~'"^« 

-......_. -*._..   .11.   .  .  ■_"-""._  _   _  «WWRESS  MO  OA  ni  KSCIMKO  AVAILABLE  MO  M  VH 


AS  OF  OB/Ot/n   1«:08 
DATE 


OCPAMTWMT  OF  LABOR 


TOTAL  BA 


a.OBB 


>.f 


DCPARTKNT  OF  TRANSPORTATION 
FwHral  HlgKway  Adalnlstratlon 

Hlohway-ralatvd  Mfaty  grants 

BA 


Ri2-24 


•  .•29         a  ■  U 


•.B93*   4  M  Bt 


DEPARTMENT  OF  TRANSPORTATION 
TOTAL  BA 


B.B23 


•.B23 


OTHER  INDEPENDENT  AGENCIES 


CorpcM-atlon  for  Public  Breadeaating 


1 


He  tiroa<lcaatlng  Fund 
BA 


Ra2-  3 
National  Foundation  on  tha  Arts  and  HuMnltlas 

tnatltuto  of  Muaaua  Sarvleas:  Prograa  oparatlona 
BA 

RS2-29 

Postal  Sarvles 

■  PayvMnt  to  tha  Postal  Sarvles  Fund 
BA 

RB2-2B 


OTHER  INDEPENDENT  AOENCIES 

TOTAL  BA 


TOTAL  BA 


20.S00S  II  S  ai 


I0.87T    2  a  B2 


218.230    3  IB  82 


246. COT 
aa.200      7. 488. 79a 


10.877*   4  28  82 


10.877 
7.341.288 


*  This  item  is  still  under  consideration  by  the  Congress,  but  the  amounts  were  made  available 
upon  expiration  of  the  45-day  clock.  . 

a.   This  is  a  proposal  to  rescind  FY  1983  funds. 

END  OF  REPORT 


21454  Federal  Register  /  Vol.  47,  No.  96  /  Tuesday.  May  18. 1982  /  Notices 

ATTACHMENT  ■  •  STATUS  OT  OEFeRRALS  -  FISCAL  TEAR  «9M  AS  OF  0S/0B/S2  tC:43 

AMOUNTS  IN                               AMOUNT         AMOUNT  CUMULA-  CONQKES-  CUMULA-     AMOUNT* 

THOUSANDS  OF  DOLLARS                       TRAMSMITTSO  TRANSMITTED  DATE  OF  TIVE  0M8  SIONALLV  TIVE  DEFERRED 

DEFERRAL       ORISINAL       SUBSCOUENT  MESSAQC  /AOENCV  REQUIRED  ADJUST-      AS  OF 

AQENCV/BUWAU/ACCOUNT  NUMBER        REOUEST         CMMBE  MO  DA  VR  RELEASES  RELEASES  MENTS  B-I-S3 

EXECUTIVE  OFFICE  OF  THE  PRESIDENT 

Hhlt*  HOUM  Off  lc« 

Salartcs  and  Exp«ns«« 

BA    D«3-  2T  MB  10  20  Bl      -3«B 

Spaetal  Assistance  to  tha  Prasldant  - 

Salarlas  and  EKpansaa 

BA    083-  3B  as  10  30  SI       -28 

Council  of  Eeonoalc  Atfvlsars 

Salarlas  and  Expansas 

BA    082-  8S  93  10  33  81       -33 

Council  en  Envlr.  Duality  •  Off  lea  of  Envlr.  Oual. 

Salarlas  and  Expansas 

BA    083-  39  e  10  30  81        -B 

Off  lea  of  Policy  Daval  opisant 

Salarlas  and  Expansas 

BA    083-  30  «■  to  20  81        -4S 

National  Sacurlty  CounclU 

Salarlas  and  Expansas 

BA    D83-  31  es  10  30  81       -82 

Offica  of  Administration 

Salarlas  and  oxpansas 

BA    D83-  33  tt*  10  30  81      -138 

OMB.  Off  lea  of  Fad.  ProcuroiMnt  Policy 

Salarlas  and  axpansaa 

BA    083-  33  14  10  30  81        -34 

Off  lea  of  Sclanca  and  Tadmology  Policy 

Salarlaa  and  axpansaa 

BA    083-  34  90   *  10  30  81       -30 

Offica  of  tha  U.S.  Trada  Raprsaantatlva 

Salarlas  and  aapanaas  ^^  __  _, 

BA    082-  35  78  W30  81       -78 

EXECUTIVE  OFFICE  OF  THE  PRESIDENT  » 

TOTAL  BA  BIS  -813 

FUNDS  APPROPRIATED  TO  THE  PRESIDENT 

Appalachian  Regional  Davalopnant  Prograas 

Appalachian  raglonal  daval epaant  prograas  -       ^ 

BA    083-   1  15.000                  10   1  81 

BA     082-   lA  •    1  32  82                                    ^ 

BA    083-   IB  a   3  8  83                                  15.000 

DIsastar  Ral laf 

DIsastar  ral laf 

BA    082-158  T.OOO  10  29  81     -7.000 

BA    082-159         138.000  10  29  81   -138.000 

Intarnatlonal  Sacurlty  Asslstanca 

Foraign  Military  cradit  salas  ..^  ,^^^ 

BA    D83-333        880.000  2   8  83   -480.000  300.000 

EeonoMie  support  fund  ..-  .-_ 

BA    083-319       1.758.880  1  33  82-1.804.775  152. 20S 

Military  asslstanca  ..  ... 

BA    082-223         138.913  3   8  83    -88.000  ......  .  I'?  ? 

FUNDS  APPROPRIATED  TO  THE  PRESIDENT  ^..  _._ 

TOTAL  BA  3.728.493  -8.397,779 t*'.. 

DEPARTMENT  OF  AORtCULTURt 

Offica  Of  tha  Saeratary 

Offica  of  tha  Saeratary 

iA    083-180  at  10  39  91       -39 

t 
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•TTACMMENT  ■ 

-  STATUS  OF  OCFIMIM.S  -  FISCAL 

vtM  tsoa 

AS  OF  fl«/OS/«a   t«:4a 

MOUNTS   IN 

THousMos  or  OOLUtn 

MOUNT                      MOUNT 
TUMSMITTCO          TRMSMITTCD 
OKiailML               SUBSCOUCNT 
KOUCST                     CMMSe 

OMUL*- 

MTC  OF        TtVE  OHi 
MESSMC          /MCNCT 
MO  OA  VR     IKLEASCS 

CONOKS-        n— HA             MUUNI 
SIONHXV          TIVC             OCFCMCO 

MCNCT/aUKMI/AOCOUNr                           NUHCa 

MOUIKO        ADJUST-             AS  OF 
■CLiASCS          KNTS          ft-l-OX 

Agrloultwral  ■■■■•reH  Sarvto* 

Agrteultural  rtnoroh  Mrwie« 

•A        Doa-l«l 

Coap«r«tlw«  St*t«  t>wrcti  S«rv«e« 

Cooparatlva  otat*  rtawmrttt  mtvIo* 
■A        OU-t«a 

Ext«nalon  Sarvie* 

Eatansten  aarvlea 

M         D02-M3 

Nat1«iat  Aorleultural  library 

Nattonal  agrleultwral  library 

■A    Ooa-l«4 

Statist  teal  llapertln«  Sarvloa 

Statistical  raportlng  aarvloa 


1.«l« 


a.TiO 


002- lOS 
Agrleultwral  Oeoparatlva  Sarvlea 


Agricultural 


tlva  aarviea 
M        oaa-iM 


Off  lea  of  Intamat.  Coeparatlon  and  Oawlopaint 
Selantirie  actlwltlaa 


ooa-i«T  foe 

Rural  llaetrlFleatlon  Attilnlatratlon 

Rural  alaetr.  and  talaphona  ravelving  fund 

■A    0«a-1M         40.3CMI 

Foraieh  Aaalstanca  ^rograiM 

Civanaaa.  P.t.  400 

BA       ooa-  M  ts.coc 

Agricultural  Stabilisation  ft  Cenaarwatlen  Service 

Dairy  and  baliiiiar   Indaanlty 

I  OA       ooa-  00 

Agricultural  cenaorwatlon 


Faraara  Hoaa  AdMlnlatratlen 
Salariaa  and 


Dta-  07 


ooa-iTi 


Rural  houaing  for  doaaptle  far*  labor 
■A    D«a-IT3 

BA   Doa-aa4 

Mutual  and  aalf-halp  houaing 

•A    DOa-174 

Rural  uatar  and  waata  diapoaal 

BA   oaa-lTO 


Rural 


ilty  rira  protection  grants 
BA   osa-iTa 


Agricultural  credit  Inauranee  fund 
BA   oaa-iTS 

Ibiral  davelopaant  Ineuranca  fund 

BA    0B2-I7B 

Sell  Conservation  Sevloe 

Watersliad  and  Flood  prevention  operetlena 

BA   oaa-  •• 

Aniaal  and  Flant  Health  tnepectlon  Service 

Anlael  and  plant  heelth  Inapeetlon  aarvloe 
BA   oaa-  BO 

Buildings  and  Faellltlaa 

BA    DBa-IT7 

Agricultural  Harketltw  Service 

Payanta  to  States  snd  pesseeaiona     * 

•A    OBa-ITB 


M 
B.BOO 
1.400 


I. TOO 
lO.TaS 


B.BBO 

4S0 

I.BM 

ai.ooo 
B.oas 
4.ias 


tie 


10  at  Bi  -i.Bia 

to  M  Bl  -a.Tto 

10  aa  Bi  -LBBo 

to  aa  Bi  -OS 

10  at  B1  -IBB 

to  as  si  -a* 

lO  as  BI  -TOO 

10  at  BI  -4t.aM 

10  ao  BI  -at .Btt 

10  aa  ti  -at 

10  at  BI  -B.BOO 

io  at  ti  -1.400 

io  at  ti  -sat 


10  at  ti       -1.1 
a   t  ta 


10  at  ti  -4to 

IO  at  ti  -t.tto 

10  at  ti  -4to 

IO  at  ti  -i.tM 

10  at  BI  -ai.ooo 

IO  aa  ti  -B.sat 

10  at  ai  -4.ia« 

10  at  ti  -att 


10  at  ti 


-a  10 


lO.TaB 
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ATTACHMENT  8  -  STATUS  Of  DCFCRMIS  -  FISCAL  YEAH  IMS  AS  OF  OS/05/83  16:43 

AMOUNTS  IN                               AMOUNT  AMOUNT  CUMULA-  CONGRES-  CUMULA-     AMOUNT 

THOUSANDS  OF  DOLLARS                       TRANSMITTED  TRANSMITTED  DATE  OF  TIVE  OMB  SIONALLV  TIVE  OEFERREu 

— - -  DEFERRAL       0RI8INAL  SUBSEOUENT  MESSAGE  /AGENCY  REQUIRED  ADJUST-      AS  OF 

AGENCY /BUREAU/ ACCOUNT           NUMBER        REQUEST  CHANGE  MO  OA  YR.  RELEASES  RELEASES  MENTS  S-1-83 

Food  and  Nutrition  Sarvlcs 

Food  prograi*  adMlnlatratlon 

BA    D82-208  4ST  «1   6  8«       -487 

Child  nutrition  program 

BA    083-2 to  4T2  1«   8  8t       -473 

Spaclal  aupplaiantal  food  prograiM  (NIC) 

BA    D82-3II  13.831  11   8  81    -13,831 

Foraat  Sarvlca 

Stata  and  prlvata  forastry 

BA    082-  93  m  10  33  81       -778 

BA    083-178  tS7  10  39  81       -6S7 

Agricultural  raaaarch 

BA    D83-  91  1.348  10  33  81     -1.348 

National  forast  systaM 

BA    083-  93  I3.B18  •      10  33  81    -13.818 

BA    D83-180  ^1.099  10  39  81     -1,0S8 

Construction  and  land  ac<|ulsltlon 

BA    083-  94  6.883  10  33  81     -«.693 

TIabar  aalvaga  salaa 

BA    083-   3  8.723  10   1  81 

BA    082-   3A  S«l     1  33  82  7.284 

Rangaland  laprovananta 

BA    083-  96  MM  10  23  81      -108 

Acquisition  of  landa  to  coaplata  land  axchangas 

BA     082-  9S  6  10  33  81         -8 

Expanaas.  brush  disposal 

BA     D83-   3         49.349  tO   1  81  -948 

BA     083-   3A  a   4  33  83  48.40I 

DEPARTMENT  OF  AGRICULTURE 

TOTAL  BA  24S.247  S81  -178.447  -848     66.413 

DEPARTMENT  OF  COMMERCE 

Qanaral  Adalnlstratlon 

»'artlclpatlon  In  U.S.  axposltlena 

BA    083-   4  107  10   1  81        -32  4T« 

Bursau  of  tha  Cansus 

Par Iodic  canausas  and  prograws 

BA    082-339  1.0IS  3   8  83  1.018 

EconoMlc  and  Statlatlcal  Analysis 

Salarlaa  and  axpansos 

BA    083-  97  480  10  33  81       -430 

Econoalc  Davalopnant  Adalnlatratlon 

-  Ccononlc  davaloptaant  asststanca  prograas 

BA    D83-  98         38.889  10  23  81   -38.898 

Minority  Buslnass  Oavalopmant  Agancy 

Minority  buslnass  davaloptsant 

BA    083-  99  897  10  33  81       -887 

8A    083-336  8,O0O  2  8  83  8.000 

Unltad  Statas  Traval  Sarvlca 

Salarlaa  and  axpansas 

BA    083-181  MT  10  39  81      -387 

National  Ocaanic  and  Atnospharic  Adalnlstratlon 

Oparatlona.  rasaarcti,  and  facllltlaa 

BA    083-100         12,891  10  23  81    -13.891 

Conatructlon 

8A    082-  9  2.000  10  1  81 

BA    082-   9A  •   1  22  82  2.000 

National  Talacoa.  and  Informtlon  Attain. 

Salarlaa  and  axpansaa 

BA   082- lot        arr  10  2a  8 1    -277 
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*r!'^*^   ?   ;   !^*™*.°!   DEFERRALS   -   FISCAL  VEAB    19Sa  AS  OF  OS/OS/tS    1C:43 

AMOUNTS   IM       *  AMOUNT  AMOUNT  "  CUMULaI   "  et»K»rl.'    ~nM~ii  I   "    "   It^m^' 

THOUSANDS  OF   DOLLARS  TRANSMITTED  TRANSMITTED        DATE  OF        tI^T^        ^SStly        ^  D^^SSL 

DEFERRAL  ORIGINAL  SUBSEQUENT        MESSAGE  /loFMC?        K«»pcn        aiLmkt  IIT? 

AGENCY/BUREAU/ACCOUNT «JMBER REQUEST ?^      .      S'mIr     REuS^J        «*««        *S^J"        |»-t^ 

DEPARTMENT  OF  COMMERCE  ---  ...  .  . 

^?"'-."? «?'y? -S3.SW  ,.490 

DEPARTMENT  OF  DEFENSE-MILITARY 
Proouranant 

Sn«pl>uncl«ng  and  convaralon.  Navy 

BA    D82-a2T       4.3TS.OOO  3  •  S2  I.3TS.000 

Military  Construction 

Military  construction,  all  sarvlcas 

BA    D83-   S         3a.B37  10  1  (f 

BA    063-   6A  14.101     1  33  83 

BA    083-,  68  714.785    3   8  83   -476.3SS  39.SI0    330.67B 

Fanlly  Housing.  Dafanss 
many  housing.  Oaf  ansa 

DEPARTMENT  OF  DEFENSE-MILITARY 

T°T*>-  ■» '•!'!'?"  ...  /»■••••  -478.347  99.SIO   1.60S.676 

DEPARTMENT  OF  DEFENSE-CIVIL 

Caaatarlal  Expansas.  Amy 

Sal arias  and  axpansaa 

BA    083-  37  N  10  30  81       -66 

Corpa  of  Englnaars 

■I  Invastlgatlons 

BA    083-  36  3.066  10  30  61    -3.066 

Cbnstruet Ion. 'ganaral 

BA    083-  39  14.364  10  30  61    -14.364 

Qanaral  aKpansas 

BA    083-  40  310  10  30  61      -370 

Spacta?  racraatlon  usa  faas 

BA    D63-  41  W  40  30  61       -SB 

Soltflars  and  Alraan  a  Hoaa 

Operation  and  aalntananca 

BA    083-  43  M  10  30  61       -63 

Mn«lira  Consarvatlon.  Military  RasvrvatU 

Hlldllfa  consarvatlon.  all  sarvlcas  '^ 

063-  6  S97  10  1  61        -6  • 

64    083-   6*  433     1  33  63  1.03O 

DEPARTMENT  OF  DEFENSE-OIVIL 

TOfAL  BA  17.B36  433  -16.637  t      f.OW 

DEPARTMENT  OF  ENERGY 

Enarfy  ProsraM 

FMall  onargy  R80 

BA    083-109  14.769  10  33  61    -1«f769 

j  6A    083-336         44.663  3  16  63  -44.66* 

PMsll  anargy  construction 

BA    063-  •        139.000  10  1  61  -t3S.eO0 

06*.  solanca  6  raaaarctt-plant  6  coital 

BA    063-103  1.663  10  33  61    -1.663 

Enargy  supply  R60-oparatlng  axpansaa 

6A    082-103  49.393                  10  33  61    -49.393 

BA    083-338  4.000                   3   8  83                                     4.000 

BA    D83-a36A  a   3  16  63 

EiMrgy  aupply  R60-ptant  and  capital  squlp. 

BA    083-104         11.946  10  33  61   -11.94* 

Ensrgy  conaarvatlen 

BA    063-106         l4.0dT  10  33  61   -14.007 

Stratagic  Patrelaua  Raaarva 

BA    063-  10         6.000  «0  1  61 

6A    D83-  lOA  B2.660    3  6  83    -6.O0O  ■3.660 

Enargy  Inforaatton  adalnlstratlon 

BA    063-IOT  9.042  10  33  61    -3.043 
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*!'?*^*^  ?  :   Vt^.^.   "«'«■*«•■»   -   'tSCM.   TE/UI   «H9  AS  Of  08/OB/«a    1«:4a 

.!'!?!!???»*'«^'^*«       „„«„    Ti.2!SJ??Tn,   t»;ss7It«  unor  T?r!i:i  fissii;  '^'  \iiiss^ 
1^^-r^^^ ....  ."Srqs: . . .  ?»     «-^-  s!£r%  «jssr.  sj^ibs  -sS;   HtlF 

Eoonoale  ragulatlen  -•--------....      -----...... 

"    M7-W  a.4M                 10  29  St    -a.43« 

'•Carat  (nargy  >agulatory  Conalaalon 

8*    Ma-1M  4ao                 lO  33  •!      -490 
Oaotharaal  raaourcaa  davalcpaant  fund 

■A    M3-ttO  13                 10  33  31       .(3 

OCPMrTMCNT  Of  CNCROV 
T^-."? ^-^ !»:•?<>. -1O4.703   -i-n.ua  M.MO 

DCPMTMCNT  Of  HCALTM  AND  HUUN  SCHVICCS 
Haaltn  Swvicaa  Atfatntatratton 
Haaltn  s«rv<caa 

M    033-  II  1.303  to  I  31  ,^,^3 

Indian  (laaith  aarvleas 

M    033-213        tO.390  ||  3  31   -I0.390 

Cantara  for  Olaaaaa  Control 

Pravantlva  Haaltfi  Sarvleao 

3A    032-313  T3I  n  «  «,      .7,1 

Alcohol.  Oruo  Ateiaa  3  Mantal  Haalth  AdHlnlatratlen 

Conatruftlon  3  ranevatlon.  St.  (Ilsabatha  Hoapftal 

St         •>"»-   "  It. 300  10     I  31 

Offtca  of  Aaalatant  Sacratary  for  Haalth 

ttaalth  aarvlcaa  -r-ifliniiin 

3A  033-214  1.142  n      «  ««  .,.14, 

Spaclat  foraign  eurraney  prograa 

BA  032-    13  t.OOO  10     1  31 

"  ~»-    '«  •        1  22  M  ,.000 

Haaltti  Car*  flnanclno  Adkilnlatratlon 
N>ograa  ■■nigwinl 

BA         03a-atS  420  11     «  31  .4,0 

Social  Sacurlty  Adalnlatratlen 
Rafuoaa  aaalatanc* 

3A  032-  43  10.000  tO  20  31        -tO.OOO 

CiAan  and  Haitian  antranta.  racaptlcn  3  proeaa*. 

BA  mII  Ha  *••**  10  20  31  -4.300 

■A  032-  44A  a        1   22  32 

'        ft*an  and  Haitian  antranta.  doMatle  aast. 

"        Sr  «.  •^•**  to  20  31 

BA  032-  4SA  11.39*  1  22  32       -4S.33B 

LlBttatton  on  adalntatrativ*  anpanaaa 

BA  032-237  B.BOO  3   13  32  0.000 

Ikaan  Dayalopaant  Sarvleao 
Wcrli  Inoantlvo* 

*t  .  JVM* •?•!•? "    •  •«     -to.sa* 

0CPA3TIKNT  OP  HiAlTH  AND  HUMAN  SCBVICtS 
^VV-.**. ^-fj l*J»^ ^T.t24  ao.,03 

OCPARTMeNT  OP  HOUSINB  AMI  URBAN  OtVCLOPHtNT  ~ 

Houaino  Prograaa 

Subaldliad  heuaing  nrn||ra«a 

BA         032-132  73.213  10  23  31       -TB.aiB 

^•y»anta  for  oparatlon  of  low  Ineow  heuoino 

BA  032-133  102.432  10  23  31      -102.432 

•taMlno  for  tho  aldarty  or  handicapped 

BA  033-111  14.234  10  23  31        •14.234 

Solar  tnargy  and  tnarfly  Conaorv.  Bank 

Aaalst.  for  aolar  and  eonaarv.   Imrnvaaaiiia 

BA         032-134  3.300  10  SB  81         -S.IOO 
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ATTACHKNT  ■  •  STAfUS  OF  OCFtMULS  -  riSCM.  VCM   tM9 


AS  or  oe/os/n  ic:43 


AMOUNTS  IN 
THOUSANDS  OF  OOLLAVS 

AOCNCV/BUBCAIVACCOUNT 


OKFCMAL 


AMOUNT 
TAANSMITTCO 
ORWINAL 
RCOUeST 


^^SSSI^        ~"»'        TnTiS.        ^USSStlt        "^^ 
VKOUOa        MESSAfiC  /A8CNCV        MOUIKD        AOJUM- 

CMANOe  MO  OA   VI     KLCASES        KLCASES  HOirS 


A»  OF 


Cu— iiiUy  Flannlna  and  0>vlnpMint 

COMBjnity  davalopMnt  support  MalstanM 

BA         MS- 112  C1.M9 

Urban  davlopaint  action  granta 

BA  DS1-M3  0.412 

nahablMtatlon  loan  fund 

B*     082- IBS         3C.BM 

Natghborhooda.   Vol.   Aasoc.   •  Cnnwr  ^rot. 

Housing  counsal Ing  asalatanca 

BA  082-  40  MT 

Policy  Davolopaant  and  Rasaardi 

Rasaarch  and  tactmology 

^  BA    082-  47  420 

Fair  Housing  and  Equal  Opportunity 

Fair  housing  asslstanco 

BA    082-  48  M 

ManagaiMnt  and  Adalnlstratlon 

Salarlaa  and 


to  23  01  -01.800 

10  22  01  -0.412 

lO  20  01  -20.950 

to  20  01  -20T 

M>  20  01  -420 

10  20  01  -00 


BA  082-188  2.990  tO  29  81  -3.S90 


OEPARTMENT  OF  HOUSINQ  AND  URBAN  DEVELOPMENT 
TOTAL  BA 


300. TST 


-300.737 


DEPARTMENT  OF  THE  INTERIOR 

Buroau  of  Land  Managaawnt 

AcQUlsltlon,  construction  and  aalntananca 
BA    082-  49 


Rsngs  laprovaaants 

Buraau  of  Rsclawitlon 
Loan  prograa 
Construction  prograa 


BA    082-114 


BA    082-110 
BA    082-11O 


121 
237 

792 
>1.a03 


Ganaral  Invastlgatlons 


082-117 


Oparatlons  and  aalntananea 

BA    082-110 

OOMaral  adalnlstratlva  awpanaaa 

BA    082-119 

Off  lea  of  Watar  Rosaarcb  8  Tachnology 

Salarlaa  and  axpansas 

BA    082-120 

U.S.  Flan  and  Wlldllfa  Sarvica 

Rasourea  aanagaoant 

BA    082-121 

Cenatructlon  and  anadroaous  fish 

BA    082-  SO 

National  Park  Sarvica 

Urban  park  and  racraatlon  granta 

BA    083- 13S 
BA    082-330 

Oparatlon  of  tho  National  Park  Sarvloa 
BA    082-122 

tlohn  F.   Kannady  Cantar  for  tha  Parromli^ 
BA  082-1M 

Conatructlon 

BA  082-123 

Land  and  watar  conaarvatlon  fund 

BA    082-128 
BA    082-  14 
BA    082-  14A 
BA     083-239 


353 


«00 


S.S1S 
392 


1.400 
8S8 


8.216 

Arts 

40 

8.207 


18.250 
Sa^QOO 

2.021 


10  20  01 
to  23  81 


to  33  81 


10  33  81 
3  18  83 


-121 
-237 


10  23  81 

-792 

to  33  81 

-4.800 

to  23   81 

-•44 

10  33  81 

-C4 

to  23  81 

-353 

-600 


10  33  81     -5.815 
to  30  81       -392 


-1.400 


to  23  81     -5.218 

to  23  81        -40 

10  23  81     -5.307 

to  23  01    -10.250 
to   1  81 
a   2  8  82 
3  18  82 


3O.00O 
2.821 
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AMOUNTS  IN                               AMOUNT  AMOUNT  CUMULA-  CONGRES-  CUMULA-     AMOUNT 

THOUSANDS  OF  DOLLARS                       TRANSMITTED  TRANSMITTED  DATE  OF  TIVE  0MB  SIONALLV  TtVE  DEFERRED 

"  DEFERRAL       ORIOINAL  SUBStOUENT  MESSAGE  /AGENCY  REQUIRED  ADJUST-      AS  OF 

AGENCt /BUREAU/ ACCOUNT  NUMBER        REQUEST  CHANGE  MO  DA  VR  RELEASES  RELEASES  MENTS  S-t-S3 

HUtorle  prasarvatlon  fund 

BA       oaa-aiB  mm  ti  n  at  -iob 

8A       taa-a4o  rat  a  it  ta  ,„ 

Oaologtcat  Survey 

Surveys.  Invcattgatlona  and  raaaarctt 

BA   oaa-  SI       a.019  lo  20  at   -9.019 

Exploration  of  National  Patrolaua  Raa.  In  Alaaka 

BA   oaa-  sa         ao  10  ao  ai     -ao 

Payaanta  froM  proeaada.  aala  of  watar 

BA   oaa-  IS         4«  H)  I  at  4, 

Off  lea  of  Surface  Mining  Raclaa.  and  Enforcanant 

Ragufatlon  and  technology 

BA    oaa-  53  1.349  tO  30  Bl    -1.349  , 

Bureau  of  MInea 

Drainage  of  anthracite  elnee 

BA    083-  16  M«  to   I  at 

BA   oaa-  i«A  a  a  83  991 

Mines  and  Minerals 

BA    083-  B4  3.a0O  IO  30  81     -3.800  - 

Bureau  of  Indian  Affairs 

Operation  of  Indian  prograira 

BA    083-137  18. SOT  iO  39  81    -18.807 

Conatructlon  * 

BA     083-138  149  |0  33  81       -14a  . 

Road  conatructlon 

BA    083-139  art  10  33  81      -379 

Office  of  Territorial  Affaira 

Adelnlstratlon  of  terrltorlea  * 

BA     083-  BS  2.439  10  30  81     -3.439 

Truat  territory  of  the  Pacific  Islanda 

BA     082-  56  3.068  IO  30  81     -3.068 

Office  of  the  Solicitor  and  Office  of  the  Secy 
Daparteental  nanagaMent 

BA     083-130  4t4  10  33  81       -414 

Youth  conservation  corpa 

BA    083-131  3.494  10  33  81     -3.494 

DEPARTMENT  OF  THE  INTERIOR 

TOTAL  BA  t1S.037  -79.941  39.499 

DEPARTMENT  OF  JUSTICE 

General  Adalnlatratlon 

Salarlaa  and  axpenaes 

BA    083-187  .  MO   ,  IO  39  81       -380 

BA    083-188  199  10  39  81      -196 

United  Statea  Parole  Comlsalon 

Salaries  and  axpenaes 

aA    083-189  90  10  39  91        -80 

Legal  Actlvltlea 

Salaries  and  axpenaes.  Antitrust  Division 

BA    083-190  at  10  38  81       -Bt 

Salarlaa  and  axpenaes.  Foreign  ClalMS  Settl. 

BA    D83-I9I  13  10  39  81        -13 

Federal  Priaon  Systaa 

autldlnga  and  facilities 

BA  083-193  t.9a2  10  29  91    -1.923 

BA  083-  17  3.700  10   1  81 

BA  082-  I7A  2  8  82  2.700 

.  Office  of  Justice  Assist.,  Res.,  and  Statistics 

Law  anfercaeant  assistance 

9A    082-193  10.729  10  29  91    -10.729 

DEPARTMENT  OF  JUSTICE 

TOTAL  BA  19.990  -13.2BO  2.700 
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ATTACMIENT  B   -   STATUS  OF  KFEMMLS  -   FISCAL  TEAR    tM3  AS  OF  OB/OS/n    1«:44 


AMOUNTS  IN 
THOUSANDS  OF  DOLLARS 

AGENCV/BURCAU/ ACCOUNT 


DEFERRAL 
BER 


TRANSMITTED 
ORieiNAL 
REQUEST 


TRANSMITTED   DATE  OF   TIVE  OHB   SIONALLV     TIVE     DEFERRED 

SinSEOUENT   NESSAGE    /AOENCV   REQUIRED   ADJUST-      AS  OF 

CHANGE     MO  DA  VR  RELEASES   RELEASES    MENTS '   B-l-BI 


DEPARTMENT  OF  LABOR 

Ewploy— nt  and  Training  Adalnlstratlon 

Eaployaant  and  training  asslatanca 
BA    0B2-I94 
BA    082-339 
BA    D82-  18 


Oeoupatlonal  Safaty  and  Haaltit  Adiiln. 

Salarlaa  and  anianaaa 

BA    082- 195 


40T.ST0 
8S.S43 
49.881 


8.50O 


to  29  81   -407.CTO 
3  8  83 
lO  1  81   -48.881 


K>  39  81     -8.900 


88.S43 


DEPARTMENT  OF  LABOR 


TOTAL  BA 


SS4.S94 


,05l 


DEPARTMENT  OF  STATE 

Adalnlatratlon  of  Foraign  Affairs 

.  Enarganclaa  In  dipt,  and  conaular  aarvica 
BA    083-  S8 

Aoqula.,  opar.  and  aaln.  of  buildings  abroad 
BA    D82-  57 


SI4 


Intamatlonal  Coiailsslans 
Salarlaa  and  awpansaa 


Oanstruetlon 


BA    D83-  59 


BA    082-  «0 


Anarlcan  saetlona.  Intomat.  coaalsslons 
BA    082-  ei 


Othsr 


EMsrgancy 


rafugaa  and  algratlen  assist 
BA    083-  19 
BA    D83-  I9A 


Mlnratlon  and  rafugaa  asslstanca 

BA    D83-34I 

BA    082-243 

U.S.  bllataral  aclanca  and  tachnslegy 
BA    D83-330 
BA    D83-330A 


90 
39 


fund 
3S.043 


4O.000 
10.000 


1.000 


100 


1.000 


to  30  81 

-84 

10  30  81 

-S14 

10  30  SI 

-80 

10  30  81 

-30 

10  30  81 

-39 

10  1  81 
1  33  83 

4  23  83 

4  33  83 

3  S  83 

4  33  83 

38.143 

40,000 
10.000 

9.000 


DEPARTMENT  OF  STATE 


TOTAL  BA 


8S.TS6 


1.100 


-T93 


87.143 


DEPARTMENT  OF  TRANSPORTATION 

Fadaral  Aviation  Adalnlatratlon 

Civil  auparaonic  aircraft  davalopaant  taralnatlen 
BA    083-  30  3.44C 

Facllltlaa  8  oqulp.  (Airport  8  airway  trust  fund) 
BA    083-  31         189.783 
BA    083-  3IA 


FadMral  Railroad  Adalnlstratjon 


tar  rail  tranafar 


BA    083-343 


37. BOO 


T 

srltli 


it8  to  National  Railroad  Psssangar  Corp. 

BA    083-317         83,400 


Maritlaa  Attilnlatratlon 

SHIp  construction 

BA    083-331         10.000 

Raaoardt  and  Spaclal  Prograas  Adalnlatratlon 

:lal  prograaa 

1.090 


^ 


BA    083-330 


10  1  81    -3. 


10  1  81 
184.790    1  33  83 


4  39  83 

11  8  81   -13,740    -BO.SCO 

9  8  83 

1  33  83 


S90.S13 


37.S00 


10.000 


«.f 


DEPARTMENT  OF  TRANSPORTATION 
TOTAL  BA 


331. 17S 


184,730 


■18,140    -80.S00 


1.108 
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Tun..f?Si^'L '!!„...»                                                              MWJMT  MKMMT  OMUUk-  CONWES-  CUWN.A-'   '   UUUm' 

THOUSANDS  OF   OOtLAM                                                         TftANIMITTa  THANSiMTTCO  OATl  OP  TlVf   0H8  SIONALLV           TIVI             DCriMCO 

l^lL^l'jm^^lln'j'.^^^                         "SfifJi*-                  OaiOINAL  SUBSCOUCNT  MESSAOE  /AfiCNCV  MCOUIRCO  ADJUST-             AS  Of 

AQENCV/BOREAU/ACe«UMT *!!*?l^.  .   .        "«««ST  CHAtlGE  •»  DA   Til  RELEASES  ULEASES          MEMTS          B-f-«a 

DEPARTMENT  OF  THE  TREASURY 
Of flea  of  tha  Saeratary 

Intarnat<ona1  affair* 

BA  083-19C  tW  to  a*  SI  -MB 

Off  lea  of  Ravanua  Sharing 

Salarlas  and  axpanaaa 

BA    082-t«T  M  10  2S  Bl       -M 

Stata  and  Icwal  govarwant  f  lacal   aaalatanea  fund 

0  OBa-  33A  14.B3S  3  IS  Sa        -1B.4TT  3.B37  B.SBa 

fa^ral  Law  Enf ore—ant  Training  Cantar 

Conatructlon 

BA  0«a-  34  4.300  ,  10     I  SI  4. MO 

Salarlaa  and  axpanaaa 

BA   oaa-iBB        a4e  to  3b  si    -a4o 

Buraau  of  Govarwant  Financial  Oparatlona 

Naw  York  City  loan  guarantaa  prograai 

BA    082-199  «•  to  39  St        'tS 

Chryalar  Corporation  loan  guarantaa  prograa 

BA    083-30O  39     .  <0  >S  St       -3* 

Buraau  of  Alcohol,  TotMcco  and  FlraariM 

Salarlaa  and  axpanaaa 

BA    D83-aOt  t.039  10  3B  St     -1,030 

Buraau  of  tho  Mint 

Expanalon  and  laprovawanta 

BA    083-133  HOB  10  aS  SI  -70 

Intarnal  Ravanua  Sarvica  '' 

Paynant  whara  anargy  eradit  axcaada  I  lab.  for  tax 

BA    D83-302  S  10  3S  St         -S 

DEPARTMENT  OF  THE  TREASUtIV 

TOTAL  BA  1 19.4*9  -B.BB*  BOB     im  499 

TOm  0  B.SBT         14.B39  -ti;;^  3.S?    "SlSf 

ENVIRONMENTAL  PROTECTION  MENCV 

Raaaarch  and  davatopaant 

SA    083-133  1.889  K>  33  81     -1.88* 

Abata«Mnt.  control  and  coapl lanca 

BA    OBa- 134         B.OSa  to  33  SI    -B.osa 

Building*  and  facllltia* 

BA    083-139  CS  tO  33  St       -SS 

Huardou*  aubatanca  raapon**  tru«t  fund 

BA    083-13*  3.S80  to  33  at     -9,3*0 

B*    0000 

ENVIRONMENTAL  PROTECTION  AOENCV 

TOTAL  ■«  U.aSO  •tS.SBO 

NATIONAL  AERONAUTICS  S  SPACE  ADMINISTRATION 

Con*truetlan  of  faollltlaa 

BA    083-137  a.BOO  10  93  SI    .a.SOO 

■*    *** 

NATIONAL  AERONAUTICS  »  SPACE  AOMINISTNATION 

'?^!''.*! ...         »••«>  -a.soo 

VETERANS  AOMINISTRATION 

Madleal  and  preat1wt1«  rwaarch 

•*   o*a-i3s      a.Bsa  to  as  si   -a.sss 
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AMOUNTS  IN 
THOUSANDS  OF  DOLLARS 

AGCNCr/BUREAU/ACCOUNT 


DEFERRAL 
NUMBER 


AMOUNT 
TRANSMITTED 
ORICINAL 
REQUEST 


CUMULA-  CONGRES-  CUMULA- 

THANSMITTED   DATE  OF   TIVE  0MB  SIOMALLV  TIVE  OEFERRFt 

SUBSEQUENT   MESSAGE    /AGENCY  REQUIRED  ADJUST-  aI  dT 

CHANGE     MO  DA  VR  RELEASES  RELEASES  MENTS  B-I-Bl 


MRdical  adBln.  mnd  alsc.  operating  mi 
BA    082-139 

<Uwtruct«an.  aajor  projacts 

BA    082- I40 
BA    D82-I4I 


itrtiction.  minor   projacts 

BA    082-142 


8A    0000 


92 1 


•1.300 

7.877 


to  23  81 


-821 


10  23  81  -33.800 

10  23  81     -T.877 

10  23  81      -907 


•7.800 


VETERANS  ADMINISTRATION 

TOTAL  BA 


103.588 


-12.288     -33.800  87. SCO 


OTHER  INDEPENDENT  AGENCIES 
ACTION 

0|Barat<ng  axpansaa,  doaeatic  prograaa 
BA    082-  62 

Adalnlatratlva  Confaranca  of  tha  U.  S. 

Salarlaa  and  axpansaa 

BA    D82- 143 

Ailvlaory  Xoaatttaa  on  Fadaral   Pay 

Salarlaa  and  axpanaaa 

BA  D82-144 

Anw  Control  and  Dlaariiaant  Agancy 

Araa  control  and  dlsariMnant  agancy 
BA    082-  C3 

Board  for  Intamatlonal  Broadcasting 

Salarlaa  and  axpansaa 

BA    D82-  64 

CoMi.  for  tha  Purchasa  Fro«  tha  Blind 

Salarlaa  and  awpanaas 

BA    082-  68 

District  Of  CoiiMbia 

Loana  for  capital  outlay 

.  BA    D82-332 

Equal  Eaployiaant  Opportunity  CoMtlsslon 

Salarlaa  and  axpanaaa 

BA    082-149 

Fadaral  Eaargancy  Managaaant  Agancy 

Stata  and  local  aaalatanca 

BA    D82-205 

National  flood  Insuranca  fund 

BA    082-203 
BA    DS2-204 

Ganaral  Sarvlcaa  Adalnlstratlon 

Consuaar  InforsMtlon  cantor 

BA    082-  68 

Nat.  Archlvaa  8  Racords  Sarvlca-oparating 
BA    DB2-  66 

Fadaral  Proparty  Raaourcaa  Sarvtca-oparatlng 
BA    082-  67 

'  Awtoaatad  Data  8  Talacoa.  Sarvlca-oparating 
BA    082-2O6 

Advisory  Coaalaslon  on  Intargovt.  Ralatlons 

Salarlaa  and  axpansaa 

BA    083-  69. 

Dalawara  RIvar  Basin  Coaalsston 

Salarlaa  and  axpanaas 


2.896 


SS2 


38.833 


3.000 


1.814 


7.140 
358.860 


38 
140 
748 
120 


BA 


082-  70 


Contribution  to  tha  Dal.  RIvar  Basin  Com. 
BA    D82-  71 


10  20  81    -2.886 


10  23  81       -18 


10  23  81        -4 


to  20  81      -382 


10  20  8t      -3S2 


10  20  81 


a  8  82 


-10 


10  23  81    -3.000 


10  29  81    -1.814 


10  29  81     -7.140 
lO  29  81   -398. 860 


10  20  81  -26 

10  20  81  -140 

10  20  81  -748 

10  28  81  -130 


10  20  81 

10  20  81 
10  20  81 


-10 


38.833 


2M64  Fedwal  Regtoter  /  Vol.  47.  No.  96  /  Tuesday.  May  18. 1982  /  Notices 

*"******"  *  *  ''•'^  *"  titrtmm.%  -  nscu.  nui  «iu  as  or  os/os/ta  i«:43 

•*****'*   'N                                                                            AMOUNT  AMOHMT  CUMILA-  CONORCS-  CUHULA-  MBUMT 

THOUSMVS  or  OOLLAM                                                         TffAMSmTTCO  TIMNSMITTtO  OATf  Of  TIW  0MB  SIONALLV  TlVt  DCrEMKO 

l^lI^lZ^^Z.'il^^^                         "^ISif-                  OOIOIHK  OOeSEOUENT  MESSAOC  /AflENCV  RCOOTRCD  AOUUST-             AS  Of 

AGENCV/BIMAU/ACCOUNr ^!".   .   .   .   «««»▼  OIAWM  MO  OA   VII  MLEASES  MLCASCS  MCNTS  O-I-Oi 

Intarstata  Coaalaalon  on  tha  ••otoiaae  ll«var  Baatn 

Contrtb.   to  Intorat.  Com.  on  Potowac  Otv.  Baain 

.BA   oaa-  7a  i  to  ao  •<      -i 

Suaquahafma  RIvop  BaaIn  Coaalaaton 

Salarlaa  and  axpanaaa 

BA   ooa-  n  I  10  ae  81      -« 

Contrlb.  to  tha  Suaquatianna  Rivar  BaaIn  Co—. 

BA   oaa-  74  f  10  ao  it      -i   . 

Intamat tonal  Co— unlcatlon  Agancy 

Salarlaa  B  axpanaaa 

BA   Doa-  7S       4.BB0  10  ao  SI   -4.sao 

Cantor  for  cul.  and  tach.  axcti.  bat.  aaat  •  waat 

BA   o«a-  7«         las  10  ao  bi     -las 

Intaratata  Coanarca  Coailaalon 

Salarlaa  and  axpanaaa 

BA   osa-i4«         «4a       ^      to  as  ai     -«4« 

«iapan-U.S.  rrlandahip  Co— laalon 

itapan-U.S.  Friandahip  Coaalaalon  truat  fund 

BA    DSa-  77  34  10  aO  BI       -34 

Marina  Ma— I  Comilaalon 

Salarlaa  and  axpanaaa 

BA    Ma-  7B  11  10  ao  BI        -11 

National  Capital  Planning  Co— laalon 

Salarlaa  and  axpanaaa 

BA    DSa-a07  IB  to  as  BI       -IB 

National  Foundation  on  tha  Arta  •  Muwanltlaa 

Nat.  andowiant  for  tha  arta:  aal .  •  anaanaaa 

BA   o«a-i47       ti.aoB  10  aa  BI   -n.aos 

Nat.  ando— ant  for  tha  huaan.:  aal.  and  a»^anaaa 

BA       DBa-aoB  B.Boa  10  a*  at       -s.asa 

Nat.  ando— ant  for  tha  hu— n. :  — tahlng  B^anta 

BA   oaa- 148       a,«aa  «o  as  at   -a. bob 

National  Nadlatlen  Board 

Salarlaa  and  axpanaaa 

BA   oaa-  79  88  10  ao  BI      -SB 

National  Sclanaa  Foundation 

Raaaarch  and  ralatad  actlwltlaa 

BA   Dsa-  BO      ia.9a4  to  ao  ai   -iB.Ba4 

Selantif le  actlvltlaa  ovaraaaa 

•*    M2-  •«  B8  to  ao  BI        -SB 

Sclanca  and  anglnaaring  aduc.  actlvltlaa 

BA   D8a-  aa       a.caa  10  so  ai   -a.saa 

Nalg>«orhood  Ralnvaataant  Corporation  " 

Pay«Mnt  to  Nalghborhood  Ralnvast.  Corp. 

BA    OSa-  83  181  10  ao  81      -181 

Rannaylvania  Avanua  Oavolop— nt  Corporation 
Salarlaa  and  axpanaaa 

BA   oaa- 149         t»  to  as  bi     -ib 

Public  davalopwant 

BA   oaa-tso       ,  ass  10  as  ai    -ass 

land  aequlaltlon  and  davalopaaiit  fund 

BA   oaa-isi         4a  10  aa  ai     -49 

BA   oea-  as       so.aa*  10  1  ai   -10.000 

BA   oaa-  asA  .as  aa  ao.sBS 

Sdlactlva  Sarvlea  Syat— 
Salarlaa  and  axpanaaa 

BA   oaa-  M        isa  10  ao  ai    -isa 

Saall  Bualnaaa  AdMlnlatratlon 
Salarlaa  and  axpanaaa 

BA   DBa-isa       s.tat  10  aa  ai   -b.iss 

Bualnaaa  lean  and  Inwoataant  fund 

SA   osa-aas       t.soo  a  a  as  s.soo 
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AMOUNTS  IN 
THOUSANDS  OF  DOLLARS 

AGENCY/BUREAU/ ACCOUNT 


DEFERRAL 
NUMBER 


AMOUNT  AMOUNT  CUMULA-  CONQRES-  CUMULA-     AMOUNT 

TRANSMITTED  TRANSMITTED  DATE  OF  TIVE  0MB  SIONALLV     TIVE  DEFERRED 

ORIGINAL  SUBSEOUENT  MESSAGE  /AGENCY  REOUIREO  ADJUST-      AS  OF 

REQUEST  CHANGE  MO  DA  YR  RELEASES  RELEASES    MENTS  a-«-S2 


Suraty  bond  guar«nt««s  r«volv4ng  fund 
BA    D82-tS4 
BA    082-234 

Laas*  guarantaas  ravolvtng  fund 

BA    D82-193 

SaMhaonlan  Inatltutlon 


373 

3.000 


6T 


•  and  ralatad  raaaarch 
BA    D82-1S9 

Raatoratlon  and  ranovatlon  of  bulldlnga 
BA    082- 45« 

Motor  Carrlar  Rataawklng  Study  Coaalaa«an 

Salartaa  and  Expanaaa 

BA    082-  2C 

Praa.  Com.  for  tha  Study  of  Ethical  Proba.  In  Mad 

Salarlaa  and  axpanaaa 


231 

1 49 


ISO 


082-221 

Tannaaaaa  Vallay  Authority 

Tannaaaaa  Vallay  Authority  fund 

BA    082- 1ST 

Unltad  Stataa  Railway  Aaaoclatlon 

Payante  for  purchaaa  of  Conrall  aacurltlaa 


2«2 


2.321 


082-239 


S4.900 


Matar  R^aourcaa  Council 
Watar  roaourcaa  planning 


10  23  81      -373 
2   8  82 


10  23  81 


to  23  81 
10  23  81 


10   1  81 


1  22  82 


-87 


-231 

-149 


10  23  81    -2.321 


2  8  82 


3,000 


190 


3«2 


•4  .SCO 


BA 

D82- 

89 

4a 

10  20  81        -42 

OTHER 

INDEPENDENT  AOENCIES 

TOTAL  BA 

S90.3B1 

-440.221 

190. 140 

•   "   •   ' 

TOTAL  BA 
TOTAL  0 

«. 981. 880 
8.287 

998. S68 
I4.B39 

-4.B6S.982 
-19.477 

-294.349 

3*. 179  9.129.119 
9.997      9.992 

m.   Thia  raport  waa  tranaalttad  aolaly  te.raflaet  tachnlAl 
adjuataanta  to  tha  pravloua  raport. 

b.  Ofr-budoat. 

c.  Thia  dafarral  waa  raportad  In  arror.  Fund*  for  this 
■t  account  wara  not  withhald. 


budpat  ace 
END  OF  ^PODT 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73, 74. 76,  and  78 
[BC  Docket  No.  7»-253;  FCC  82-107] 

An  Inquiry  Into  the  Future  Rde  of  Low 
Power  Television  Broadcasting  and 
Television  Translators  in  the  National 
Telecommunications  System 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  action  amends  the 
Commission's  rules  to  include  a  new 
low  power  television  service.  The 
service  will:  (1)  Permit  a  fuller  utilization 
of  the  broadcast  spectrum,  (2]  allow 
broadcasting  to  maximize  its  potential 
to  meet  the  needs  of  consumers,  and  (3) 
open  the  regulatory  doors  to  purveyors 
of  alternative  technologies.  The  action  is 
necessary  to  resolve  the  issues  of 
multiple  ownership,  comparative 
procedures  and  technical  standards,  as 
well  as  permitting  program  origination 
and/or  subscription  service  via  TV 
translator. 

DATE  Effective  June  17. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Molly  Pauker.  Broadcast  Bureau.  (202) 
632-6460. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects 

47  CFR  Parts  73  and  74 

Conununications  equipment. 
Television. 

47  CFR  Part  76 

Cable  television. 

47  CFR  Part  78 

Cable  television.  Communications 
equipment. 

In  the  matter  of  an  inquiry  into  the 
future  role  of  low  power  television 
broadcasting  and  television  translators 
in  the  National  Telecommunications 
System.  BC  Docket  No.  78-253. 

Report  and  Order — Proceeding 
Terminated 

Adopted:  March  4, 1982. 

Released:  April  26, 1982. 

By  the  Commission:  Chairman  Fowler 
dissenting  in  part  and  issuing  a  statement  in 
which  Commissioner  Dawson  joins;' 
Commissioner  Washburn  dissenting  in  part 
and  issuing  a  statement;  Commissioners 
Fogarty  and  Rivera  issuing  separate 
statements. 

1m\Aa  of  Contents 

TiUe 
I.  History  of  BC  Docket  No.  78-253. 


n.  Overview. 

m.  Issues  Relating  to  Channel  Allocation. 

IV.  Technical  and  Engineering 
Requirements. 

V.  Applications. 

VI.  Comparative  Procedures  and  Criteria. 

VII.  Low  Power  Station  Ownership  Policy. 
Vm.  Low  Power  Station  Operation. 

DC.  Programming. 
X.  Conclusion. 

Appendices 

A.  Rule  Amendments. 

B.  Amended  Form  346. 

C.  List  of  Comments. 

D.  Summary  of  Comments. 

E.  Tiered  Application  Processing 
Procedures  for  Pending  Applications. 

1.  We  have  before  us  a  document  that 
culminates  a  lengthy  proceeding  in 
which  we  have  considered  authorization 
of  a  low  power  television  service.  This 
service  in  many  ways  is  the  logical 
extension  of  the  existing  translator 
service,  which  was  authorized  as  a 
rebroadcast  service  in  1956.'  However, 
our  decision  today  to  permit  far  greater 
program  flexibility  than  we  ever  have 
permitted  on  translators  also  may  be 
viewed  as  inaugurating  a  new  broadcast 
service.  In  today's  telecommunications 
environment,  we  are  witnessing  the 
rapid  development  of  a  multitude  of  new 
and  competitive  technologies  designed 
to  deliver  entertainment  and  information 
services  to  the  pubUc.  The  low  power 
service  will  permit  fuller  utilization  of 
the  broadcast  spectrum  in  service  to 
those  ends.  It  is  fitting  that  we  engage  in 
initiatives  that  will  allow  broadcasting 
to  maximize  its  potential  to  meet  the 
needs  of  consumers  as  we  also  open  the 
regulatory  doors  to  purveyors  of 
alternative  technologies  that  will 
attempt  competitively  to  meet  similar 
needs. 

I.  History  of  BC  Docket  No.  78-253 

2.  A  television  translator  is  a 
broadcast  station,  operating  at  relatively 
low  power,  that  receives  a  television 
signal  on  one  channel,  amplifies  it  and 
retransmits  it  on  another  channel.  Over 
3,000  translators  are  hcensed  today, 
under  Subpart  G  of  Part  74  of  the 
Commission's  Rules.  47  CFR  74.701  et 
seq.  The  development  of  the  present 
translator  service  previously  has  been 
detailed  in  several  places  in  this  docket, 
most  notably  in  Appendix  B  of  the 
Notice  of  Inquiry.*  in  the  Report  and 
Recommendations  in  the  Low  Power 
Television  Inquiry  ("Staff  Report").* 


paragraphs  11  through  46,  and  briefly,  in 
the  Notice  of  Proposed  Rule  Making 
("Notice").* paragraphs  9  through  21. 
Therefore,  we  shall  not  reiterate  this 
history  here,  but  instead  direct 
interested  persons  to  the  above- 
referenced  docimients  for  more  detailed 
information.  We  do  note  that  in  the 
aimals  of  the  translator  service  one  may 
find  several  examples  of  waivers 
authorizing  program  origination  (via 
video  casette)  and  subscription  service, 
the  principal  modes  of  operation  that  the 
Commission  has  proposed  to  permit 
generally  via  rule  change,  in  the  instant 
proceeding.* These  instances  have 
illustrated  the  viability  of  a  low  power 
service  substantially  as  proposed, 
though  on  a  limited  scale,  and,  as  such, 
may  be  considered  significant  elements 
in  the  record  of  this  proceeding. 

3.  This  proceeding  was  initiated  with 
a  Notice  of  Inquiry  in  1978.  Citing 
various  recent  study  reports,  petitions 
and  suggestions  urging  an  expanded  role 
for  television  translators,  the  inquiry 
posed  the  fundamental  question:  "what 
role  may  low  power  television  stations 
and  translator  stations  play  in  delivering 
programming  to  the  pubUc."  'Comments 
were  requested  on  six  "decision 
criteria"  as  the  framework  for  initial 
policy  development: 

1.  Public  need  for  program  diversity; 

2.  Spectrum  requirements; 

3.  Interference  to  communications 
services; 

4.  Media  competition  and  economic 
impact; 

5.  Low  power/translator  economic 
viability  and  ownership;  and 

6.  Impact  on  Commission  resources 
and  service  implementation  delays. 
68  F.C.C.  2d  at  1536.  These  areas 
con^ue  to  be  the  major  concerns  in  this 
proceeding.  Resolution  of  these  basic 
issues,  which  the  rule  making  record 
provides,  informs  our  determination  of 
whether  there  should  be  a  low  power 
service  and  what  it  should  look  like. 

4.  The  inquiry  was  concluded  two 
years  after  its  commencement,  with  the 
introduction  into  the  record  of  the  Staff 
Report  and  adoption  of  the  Notice.  The 
Staff  Report  documents  the 
approximately  100  comments  and  reply 
comments  filed  in  response  to  the  Notice 
of  Inquiry  and  also  contains  detailed 
staff  analysis  of  the  present  television 
translator  service  and  the  potential  for 
its  expanded  use  as  an  originating 


■  Report  and  Order,  Docket  No.  lieil,  FCC  S4-M 
(1956). 

'68  P.&C  2d  1525  (1978). 

'Couzens,  M..  et  al.,  U.S.  Government  Printiiig 
Office  No.  721-146/134  (September  9. 1960}. 


•45  FR  89178  (publldied  October  17, 1980). 

•See,  e^..  Unalaska  School  Digtrict  (BPTTV-4857) 
and  City  of  St.  Paul  (BPTTV-««5e),  Report  No. 
11887,  October  25, 1973;  Ueco  TV,  Inc.  9  F.CC  2d 
1028  (1967). 

•68  F.C.C  2d  1525. 1527  (1978). 
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broadcast  service.  The  Report  addresses 
and  recommends  an  approach  toward 
numerous  aspects  of  the  proposed  low 
power  service,  within  the  framework  of 
the  six  decision  criteria.  It  also  contains 
a  report  prepared  under  a  Commission 
contract  that  describes  the  development 
of  prototype  low-powered  television 
operations  in  the  United  States  and 
Canada. 

5.  Hie  Staff  Report  served  as  a 
backdrop  for  the  contemporaneous 
Notice  of  Proposed  Rule  Making,  which 
sought  comment  on  a  series  of  fairly 
explicit  proposals  for  a  new  low  power 
service. 'TTie  Notice  proposed  generally 
that  translators  be  permitted  to  originate 
programming  and/or  operate 
subscription  service  to  any  degree.  It 
proposed  that  low  power  stations  be 
permitted  to  operate  on  any  available 
VHF  or  UHF  channel  on  a  secondary, 
noninterfering  basis  to  full-service 
stations,  at  powers  of  up  to  100  watts 
VHF  (in  certain  instances)  and  1,000 
watts  UHF.  It  proposed  relaxation  of 
Conunission  rules  relating  to  program 
content  and  would  tailor  program- 
related  statutory  requirements  to  the 
limited  technical  capacity  of  the  station. 
Finally,  the  Commission  proposed  to 
continue  authorizing  translator  stations, 
including  applications  for  translators 
seeking  low  power  features  on  a  waiver 
basis,  during  the  pendency  of  the  rule 
making.  Interim  grants  would  be 
conditioned  upon  the  outcome  of  the 
rule  making.  Where  the  outcome  of  an 
application  would  depend  upon  an  issue 
to  be  resolved  in  the  rule  making,  such 
as  comparative  criteria,  action  would  be 
deferred  until  the  conclusion  of  the  rule 
making.  The  rationale  for  this  was  that 
to  stop  processing  applications  in  the 
conventional  translator  service,  whose 
merit  already  was  amply  proved,  would 
disserve  the  public,  but  that  to  refuse  to 
consider  applications  seeking  low  power 
features  would  encourage  disingenuous 
translator  applications  &om  parties 
whose  real  interest  was  low  power 
operation. 

6.  The  interim  processing  policy 
cannot  be  deemed  successful  in 
facilitating  prompt  implementation  of 
the  service. 'Nevertheless,  it  highlighted 
the  importance  of  the  sixth  decision 
criterion,  in  paragraph  3,  supra, 
providing  an  invaluable  indication  of  the 
potential  demand  for  the  service  and  an 
object  lesson  regarding  the  necessity  for 


additional  administrative  and  technical 
refinements  in  the  proposals  that  could 
not  have  been  anticipated  without 
practical  experience.  The  notion  of 
interim  processing  itself  was 
controversial  spawning  two  lawsuits.  In 
Little  Rock  Television  Company,  et  aL  v. 
FCC  646  F.  2d  1271  (8th  Cir.  1981)  per 
curiam,  the  court  dismissed,  on  grounds 
of  jurisdiction  and  ripeness,  a  challenge 
to  the  Commission's  extension  of  a  cut- 
off date.'  In  Corporation  for  Public 
Broadcasting  v.  FCC  No.  81-1075.  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  was  asked 
to  adjudicate  the  claim  that  interim 
allocation  of  spectrum  for  low  power 
stations  prejudices  noncommercial 
applicants,  who  require  more  time  to 
secure  funding  for  applications  than  do 
their  commercial  counterparts.  The  suit 
was  dismissed  at  the  request  of  the 
petitioner  in  October.  1981. 

7.  In  addition  to  the  court  challenges, 
the  une)q>ectedly  large  number  of 
interim  af^Iications  filed  brought  to  the 
Commission's  attention  a  technical 
inadequacy  in  the  low  power  proposal 
The  existing  rules,  amendment  of  which 
was  not  proposed,  prohibit  translator-to- 
translator  interference,  but  essentially 
leave  the  judgment  as  to  whether  a 
proposed  translator  is  mutually 
exclusive  with  epdsting  translators  or 
other  applications  to  engineering 
discretion.** This  approach  was 
sufficient  for  die  largely  rural  translator 
service,  where  mutually  exclusive 
applications  were  unusual  and  the 
relatively  low  volume  of  applications 
permitted  extensive  manual  analysis. 
However,  during  the  pendency  of  the 
rule  making,  over  7,000  applications 
were  filed. "  Many  of  these  were  in 
major  markets  and  were  obviously 
mutually  exclusive  with  each  other,  but 
without  precise  translator-to-translator 
exclusivity  standards  that  permit 
automated  analysis,  it  was  impossible 
formally  to  determine  mutual 
exclusivity.  To  remedy  this,  a  Further 
Notice  of  Proposed  Rule  Making  was 


'The  proposal*  will  be  addressed  specifically 
below. 

*To  date,  approximately  sixty-five  interim 
translator  grants  have  been  made  in  the  continental 
United  States,  eight  including  a  waiver  for  low 
power  features.  Over  one  hundred  additional 
interim  grants  have  been  made  for  low  power 
operatioDS  iq  the  State  of  Alaska. 


•A  cut-off  date  is  the  deadline  for  filing  petitions 
to  deny  and  competing  applications  with  respect  to 
applications  previously  published  on  a  cut-off  list  of 
applications  ready  and  available  for  processing. 

"Each  translator  application  is  examined  on  a 
case-by-case  basis;  separate  calculations  are 
performed  regarding  other  authorized  spectrum 
users  to  which  the  proposed  facility  could  cause 
interference.  Fixed  coordination  distances  or 
protected  contour*  are  not  utilized  between 
translators:  rather,  engineering  assessment  of  each 
particular  case  is  relied  upon. 

"  When  it  became  clear  that  the  existing  method 
of  processing  was  inadequate  to  deal  with  this 
magnitude,  the  Commission  stopped  accepting 
additional  applicatioci*,  except  In  areas  where  the 
need  for  service  outweighed  the  administrative 
burdens.  See.  Memorandum  Opinion  and  Order.  46 
FR  26082  (published  May  It.  1961). 


issued,  augmenting  the  technical 
proposals  in  the  Notice  with  a 
prohibited  contour  overlap  mode  of 
processing  that  can  be  substantially 
automated.  '* 

8.  The  United  States  Congress  also 
involved  itself  with  ttie  administrative 
dilemma  posed  by  the  great  number  of 
applications  filed.  The  Omnibus  Budget 
Reconciliation  Act  of  1961  amended 
Section  309  of  die  Communications  Act 
to  permit  random  selection  among 
competing  telecommunications  facilities 
applicants.  **  This  was  intended  as  an 
alternative  to  time-consuming 
comparative  hearings: 

The  conferees  are  particalarijr  concerned 
with  tlie  dday  that  tviU  result  if  comparative 
proceedings  are  used  to  award  licenses  for 
low  power  television  service.  Tbe 
Conunission  has  already  received  over  5.000 
applications,  most  of  wfaidi  are,  or  vtdll  be 
mutually  exclusive  with  other  applicaticMis. 
Unless  alternate  procedures  are  devised,  the 
Conunission  will  have  a  geometric  increase  in 
comparative  hearings  and  many  years  of 
delay  in  action  on  these  applications.  The 
conferees  note  that  a  matter  such  as  this  is 
ideally  suited  for  the  application  of  randmn 
selection  procedures.  By  authorizing  the 
Commission  to  apply  random  selection  to  any 
Ucense  appUcation  already  submitted,  but  not 
yet  designated  for  hearing,  it  will  be  possible 
to  process  low  power  television  applications 
rapidly  on  a  random  selection  basis. 
Omnibus  Budget  Reconciliation  Act  of 
1981,  Conference  Report  HJL  Rep.  No. 
97-208, 97di  Cong.  Ist  Sess.  Quly  29, 
1981),  at  898.  In  accordance  with  the 
Congressicmal  authorization,  we 
commenced  rule  making  seeking  public 
comment  upon  general  proposals  for 
implementation  of  a  random  selection 
system  with  preferences  for 
underrepresented  groups  or 
individuals. "The  proceeding  was 
terminated  on  February  8, 1982,  with  the 
Commission's  conclusion  that,  on  the 
basis  of  the  record  adduced,  it  would 
not  be  feasible  to  implement  a  system  of 
random  selection  within  the  constraints 
of  the  legislative  provisions." 

9.  We  have  received  numerous 
comments  and  reply  comments  on  both 
the  Notice  and  the  Further  Notice,  as 
well  as  comments  in  the  lottery 
proceeding  relating  to  low  power 


"46  FK  42476  (pubUshed  August  21. 1961). 

"Pub.  L  No.  97-35.  95  SUL  736  (August  13. 1961). 

"Notice  of  Proposed  Rule  Making.  In  the  Matter 
of  Amendment  of  Part  1  of  the  Commission's  Rules 
to  Allow  the  Selection  from  Among  Mutually 
Exclusive  Competing  Applicatlooa  Using  Random 
Selection  or  Lotteries  Instead  of  Comparative 
Hearings,  Gen.  Docket  No.  81-768,  FCC  S1-S24. 46 
FR  58110  (published  November  3a  1961). 

"Report  and  Order.  Gea  Docket  No.  81-786, 
adopted  Pebniary  6, 1962. 47  FR  11886  (published 
March  19. 1962). 
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application  proCTa«faig. ** Prom  die 
voluminous  record  developed  to  date 
and  the  practical  expeiience  we  have 
gleaned  via  the  iatehai  processing 
policy,  we  have  been  able  to  (fistiU  the 
following  regulationa  ffir  a  low  power 
televisioD  service.  We  believe  the  rules 
set  out  below  wiU  fulfill  the  multiple 
goals  (d  satisfyiag  pvblk  demand, 
protecting  tb«  ri^ts  of  other 
broadcasters  and  aSected 
telecommunications  services,  not 
prohibitively  burdening  Commisaion 
administrative  resources  and  generally 
furthering  our  current  regulatory  policies 
and  those  estabhshed  by  Congress. 

ILOvarviaw 

10.  The  basic  issue  presented  hi  this 
proceeding  simply  is:  should  there  be  a 
low  power  service?  This  question  must 
be  addressed  in  several  levels,  both 
theoretical  and  practical.  As  the  recent 
past  has  shown,  we  also  must  consider 
the  relatively  great  adminiatrative 
resource  impact  that  implementation  of 
the  low  power  service  will  have  upon 
the  Commission.  This  is  a  particularly 
significant  consideration,  in  light  of 
present  budgetary  constraints  that 
mandate  austeri^  at  the  Commission. 
Nevertheless,  weighing  all  the  factors, 
we  are  convinced  that  the  benefits  of  the 
low  power  service  will  outweigh  its 
costs  to  the  pablic  The  most  persuasive 
evidence  for  thia  conclusion  axe  the 
pleadings  conpriaing  the  record.  The 
conmients  overwhelmingly  favor 
institution  of  the  low  power  service.  As 
the  comment  summary  reveals,  a  variety 
of  modifications  to  our  initial  proposal 
are  suggested.  Among  them  are  some 
proposals  with  which  we  are  in  accord; 
these  are  refiected  in  the  rules  and 
policies  promulgated  herein,  which,  it 
will  be  noted,  do  not  in  every  instance 
track  our  initial  proposals.  Other 
comments  propose  changes  in  our 
proposals  that,  on  consideration,  we 
find  unrealistic  or  impracticable,  or 
simply  not  in  accord  with  our  policy 
goals.  Nevertheless,  the  record  adduced 
in  response  to  the  Notice  airs  thoroughly 
the  major  issues  in  this  rule  maicing  and 
contains  commentary  representing  a 
variety  of  interests.  What  is  most 
noteworthy  is  the  paucity  of  direct 
opposition  to  Hie  concept  of  a  low  power 
television  service. 

11.  Our  first  dedsion  criterion  was 
"pubHc  need  for  program  diversity."  It  is 
self-evident  that  additional  stations  will 
provide  additional  programming.  How 
"different"  thia  ad^tional  pragramming 
will  be  is  not  readily  deteimlnable; 
however,  the  ana^aia  in  our  Radio 


Deregulation  proceeding  provides  a 
basis  for  the  inference  ti^t  provision  of 
additional  outlets  can  act  as  an 
incentive  for  licensees  to  provide 
program  diversity.  Report  and  Order. 
Deregulation  of  Radio,  84  F.CC.  2d  968, 
1981.  In  addition,  we  believe  that  the 
record  evidences  a  public  desire  for 
additional  television  service,  ••  wvU  as 
a  belief  that  low  power  stations  can 
provide  diverse  prograimnHig.  We  have 
concluded,  however,  that  the  specific 
nature  of  the  prograrasiing  is  properly 
left  to  the  licensees'  (fiscretioii,  based 
upon  the  mandates  of  the  maricefplaee. 

12.  Local  programming  osaaDy  has 
been  an  imfiortaBt  service  objective  in 
the  broadcast  services  [see.  Sixth  Report 
and  Order,  Dodcet  Nos.  8730, 8975, 9175 
and  8978. 41  F.CC  148  (1952)).  an 
objective  that  the  low  power  service  fs 
particularly  suited  to  carry  out  The 
comments  are  in  accord  on  this  issue; 
however,  they  differ  tn  their 
recommendations  as  to  how  we  might 
achieve  this  objective.  In  our 
deliberations,  the  issue  becomes: 
acknowledging  the  public  desfre  for 
additional  television  stations  with  the 
potential  to  provide  diverse  or  local 
program  service,  what  should  be  the 
Commission's  role  in  determining  the 
precise  nature  of  the  program  service? 

13.  In  general,  we  are  reluctant  to 
mandate  that  particular  kinds  and 
amounts  of  programming  be  aired, 
substituting  our  decision  for  market 
mechanisms.  First  and  foremost,  to  do 
so  would  ruB  afoul  of  the  discretion  we 
must  afford  to  the  program  decisions  of 
licensees,  under  the  First  Amendment  to 
the  Constitution  and  our  long  One  of 
precedent  uphohOng  that  discretioa  See, 
e.g.,  Columl^  Broadcasting  System  v. 
Democratic  National  Committee.  412 
U.S.  94  (1976].  Second,  even  when  we 
perceive  a  need  to  adopt  a  hands-on 
policy  toward  low  power  program 
content  we  historically  have  found  less 
intrusive  means  of  effectuating  that 
policy.  The  law  constrains  us  to  choose 
the  least  drastic  means  of  achieving 
even  a  legitimate  governmental  purpose 
that  has  the  inddantal  effect  of  intruding 
upon  protected  freedoms.  See.  Shelton  v. 
Tucker,  304  U.S.  479  (1900);  U.S.  v. 
O'Men,  391  U.S.  307  (1908).  In  ttte  past, 
we  have  sought  to  achieve  programming 
objective*  by  means  of  more  or  less 
content-retated  rvgolations,  such  as 
ascertafmnent  See,  Report  and  Order, 
Primer  on  Ascertainment  of  Commuiiity 
Problems  by  Broadcast  Applicants,  27 
F.CC  2d  680  (1971).  Aa  tha  radio  sarvlce 
becanw  nore  dintthf  reepoBsive  to 
consumer  demandB.  however,  we  fauad 
it  maacaaaary  to  contfauia  to  impnaa 
this  obligation  tm Mosnaais.  Sm, 


Deregulation  of  Radio,  84  FCC  2d  988 
(1981);  reconaki.  denied.  87  FCC  2d  TV 
(1981). 

14.  In  our  deliberations,  we  remain 
mindful  of  flie  fact  that,  while  low  power 
television  indeed  is  a  broadcast  service, 
its  technical  and  operational  differences 
from  full  service  television  inform 
different  sets  of  regulatory  decisions. 
Title  in  of  the  Communications  Act  sets 
out  the  basic  precepts  of  broadcast 
regulation,  but  affords  the  Commission 
considerable  latitude  in  their 
interpretation  and  application. " 
Generally,  our  broadcast  rules  and 
policies  proceed  from  the  assumption 
that  broadcast  stations  serve  the  public 
interest  when  they  meet  the 
programming  needs  and  interests  of  all 
elements  of  the  commumty.  The 
Commission  has  attempted  to  achieve 
its  regulatory  objectives  regarding 
programming  by  both  content  and 
structival  rules.  However,  in  light  of  the 
nature  of  the  low  power  service, 
particularly  the  small  and  undefined 
coverage  areas  of  low  power  stations,  a 
concara  that  all  aloneats  of  the  larger 
community  be  provided  with  program 
service  is  not  present  In  addition,  it  ia 
likely  that  low  powrer  stations  will  have 
to  be  very  diractly  respooaive  to  the 
interests  of  local  coaaumera,  to  assure 
economic  viability.  In  light  of  these 
factors,  it  is  our  judgment  that  minimal 
regulation  of  low  power  television  is  in 
the  pubUc  interest  notwitfaatandiag  the 
fact  that  it  is  a  broadcast  service. 

15.  We  carefully  have  considered  the 
option  of  imposing  no  regulatory 
mechanisms,  (firect  or  indirect,  and 
instead  relying  exclusively  upon  market 
forces  to  achieve  diversity  of 
programming.  (This  approach  seems 
suited  ^  tiie  low  power  service,  fat 
which  we  have  proposed,  and  will 
apply,  only  minimal  restrictions  upon 
the  free  transferability  of  stations.) 
Further,  low  power  stations  may  he 
constructed,  and  presmnably 
transferred,  at  relative  low  costs,  and 
their  small  coverage  areas  lend 
themselves  to  programming  to  suit 
discrete  groups  in  a  community.  In  this 
environment,  where  licensees  are  likely 


"For  example,  nibeo^lkmrBdia  aperation  using 
aafMauhfwiitai  haa  baaatrartadaa  a  hybrid 
braadcaat  aanica  aad  oa  DmI  baria^baanaaaivted 
trwrtaftitwy  paa^Hiiain  B*inatai  lyylteablfcto 
broadcast  aervicas.  See.  KMLA  Bioadcaiting  Corp. 
V.  Twentieth  Century  Cigarette  Veiulon  Cbrp.,  2M 
F.  Sopp.  SS  fCD.  Cat  ISST^  Greatar  Waahli^taii 
E<hic8tioaal  Talecomraanicationa  Aaaociaboii.  Ihc, 
48  FCC  2d  84S  (ItM).  Md  *a  tasal  appenAi  to  iM 
■tatf  MpaM  Miaiaa  fcrlla|BMaB«rDlNat 
BroadcaatSaSaONaa  m^t  r.  tataat.  araf.  rCC 
OfBce  of  HaMaa^Mtaf  fOaiafear.  iflSil  vafeee  tm 
quettioB ef  wfceHbei  lutaaiVaiw  fclailifcai  ia 
properly  considered* I 
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to  be  directly  responsive  to  audience 
desires,  we  believe  there  lies  a  veiy 
good  possibility  of  consumer 
Bovereignty.  Thus,  if  the  market  works 
to  establish  consumer  preferences,  we 
must  ask  if  anything  is  to  be  gained  by 
imposing  regulations  designed  to 
achieve  those  same  ends.  The 
Commission  need  engage  in  this  sort  of 
intervention  only  when  factors  exist  that 
significantly  impede  consumers  from 
influencing  program  fare.  On  the  basis 
of  the  rulemaking  record  in  this 
proceeding,  we  fold  no  likelihood  that 
such  a  market  failure  will  occur.  In 
addition,  we  are  reluctant  to  burden  an 
untried  service  with  regulations  that 
could  prove  unnecessary.  Accordingly, 
we  resolve  our  first  decision  criterion 
with  the  conclusion  that  the  low  power 
service,  as  authorized  herein,  is  likely  to 
provide  program  service  that  is 
responsive  to  public  demand  without  the 
necessity  of  regulatory  intervention  by 
the  Commission.  '* 

16.  Another  issue  that  is  critical  to  our 
conclusions  is  what  might  be  considered 
the  opportunity  cost  of  low  power,  in 
terms  of  utilization  of  spectnun.  That  is, 
what  are  the  legitimate,  competing 
claims  to  the  spectrum  we  have 
proposed  for  lowpower  stations,  and  to 
what  extent  %vill  they  be  precluded  by 
the  authorization  of  the  low  power 
service?  Our  second  and  third  decision 
criteria,  spectrum  requirements  and 
interference  to  communications 
services,  focus  upon  this  issue.  A  good 
deal  of  commentary  was  devoted  to 
these  questions,  primarily  from  other 
users  or  would-be  users  of  the 
frequencies  that  would  be  used  by  low 
power  licensees.  Full  service  television 
stations  are  the  primary  users  of  the 
radio  frfiquencies  at  issue.  Many  voice 
the  concern  that  low  power  stations  will 
be  permitted  to  encroach  upon  their 
primary  status.  Land  mobile  services 
share  some  of  the  channels  at  Issue  with 
television  stations.  Their  representatives 
also  fear  encroachment  by  low  power 
users.  Another  concern,  raised  in  the 
Notice,  is  the  possible  use  of  auxiliary 
broadcast  services  by  low  power 
licensees,  and  the  possible  scarcity  of 
television  microwave  spectrum  that 
could  result  The  availability  of 
frequencies  for  television  microwave 
uses  may  be  essential  to  continued  local 


"We  lecognin,  of  coune,  that  the  Commlssion't 
ownership  rale*  alto  are  intended  to  influence 
programming  oontant  because  a  paramount  purpose 
of  structural  regulations  is  to  assure  a  variety  of 
viewpoints  in  any  informational  programming 
provided  by  licensees.  Public  interest 
consideratlotM  relating  to  the  imposition  of 
ownership  rules  in  the  low  power  service  are 
discussed  separately  at  paragraphs  19  and  78 
throu^  80,  infra- 


coverage,  both  for  full  service  and 
originating  low  power  stations.  Although 
we  received  little  commentary  on  this 
issue,  we  believe  it  warrants 
consideration  as  a  primary  spectnmi 
management  concern  arising  from  the 
low  power  proposal.  Finally,  cable 
systems,  at  various  points  in  the 
distribution  system,  and  multipoint 
distribution  services,  at  the  converters 
that  provide  the  TV  input  signals,  make 
use  of  TV  broadcast  frequencies. 
Because  this  use  of  spectrum  does  not 
require  radiation  of  signals  on 
frequencies  allocated  for  broadcast  use 
and  operates  on  a  nonpreclusion  basis 
to  broadcast  stations,  it  has  not  been 
necessary  to  license  it  Although  cable 
and  microwave  operators  generally 
have  been  able  to  use  available 
television  charmels  without  interference 
to  the  primary  users,  they  have  evinced 
concern  that  authorization  of  low  power 
stations  will  preclude  them  from 
spectrum  that  heretofore  has  been 
available  for  their  use. 

17.  Our  evaluation  of  the  record  and 
the  technical  questions  involved  in  these 
issues  has  convinced  us  that  we  are  not 
faced  with  an  either/or  situation,  in 
terms  of  spectrum  utilization.  First  and 
foremost  we  intend  to  maintain  the 
secondary  spectrum  priority  of  low 
power  stations,  a  policy  that  assures 
protection  from  interference  to  full 
service  stations.  Secondary  spectnmi 
priority  has  two  aspects:  Low  power 
stations  may  not  cause  objectionable 
interference  to  existing  full  service 
stations,  and  low  power  stations  must 
yield  to  bdlitate  increases  of  existing 
full  service  stations  or  to  new  full 
service  stations  where  interference 
occurs.  A  similar  policy  holds  true 
where  land  mobile  services  currently 
share  primary  use  of  some  UHF 
spectrum  wiUi  fuU  service  television.  In 
paragraphs  24  dirough  46,  inftxi.  we  have 
defined  the  parameters  under  which  we 
will  authorize  low  power  stations  in 
relation  to  land  mobile  and  full  service 
stations,  and  diereby  have  defined 
criteria  for  predicting  objectionable 
interference.  We  also  have  come  to 
believe  diat  auxiliaiy  services  used  by 
low  power  stations  and  the  other 
auxiliary  broadcast  services  can  coexist, 
as  discussed  in  paragraph  47,  inftxi. 
Finally,  we  believe  that  cable  and  MDS 
systems  will  be  able  to  adapt  to  an 
environment  in  i^ch  low  power 
stations  use  the  radio  spectrum.  These 
services'  use  of  broadcast  frequencies  is 
subject  to  nonpreclusion  of  all  other 
authorized  broadcast  users.  We  are 
convinced,  tfaoudl.  that  the  likelihood  of 
interference  problems  arising  warrants  a 
minor  change  in  the  policy  proposed  in 


the  Notice  with  respect  to  cable 
systems.  See,  paragraph  45,  inftu. 

18.  In  brief,  we  have  concluded  that 
the  competing  tises  for  television 
spectrum  aU  may  be  accommodated,  in 
varying  degrees.  However,  we  also 
recognize  that  tliis  spectrum  is  becoming 
crowded,  and.  with  the  exception  of  full 
service  stations,  whose  primary  use  of 
this  spectrum  is  assured,  no  one  set  of 
interests  can  receive  all  they  liave 
sought  We  tielieve  tliat  tliis  is  a 
situation  in  which  it  is  feasible  and 
indeed  desirable  to  attempt  to  partially 
satisfy  all  con^>eting  claims,  and  it  is 
well  widiin  our  discretion  to  do  so.  See, 
Goodwill  Stations,  Ina  v.  FCC  325  F.  2d 
637  (D.C.  Cir.  1963):  Coastal  Bend 
Television  Co.  v.  FCC  234  F.  2d  686, 690 
(D.C  Cir.  1956);  LoyoU  University,  et  al 
V.  FCC  Nos.  80-1824  and  80-2018.  slip 
op.  (D.C  Cir..  January  26. 1982). 

19.  Our  fourth  and  fifth  decision 
criteria,  media  competition  and 
economic  impact  and  low  power/ 
translator  economic  viability  and 
ownership,  are  interrelated  to  a  large 
degree,  and  are  amenable  only  to 
speculation  until  the  service  is 
operationaL  The  record  does  not  contain 
convincing  evidence  that  die  low  power 
service  could  have  a  competitively 
destructive  impact  on  existing 
broadcast,  caUe  or  microwaTe  stations. 
Nor  does  it  contain  convincing 
assurance  of  die  viability  of  die  low 
power  service.  Indeed  v^dier  low 
power  win  be  viable  at  all  appears  more 
uncertain  than  whether  it  will  pose  an 
undesiraUe  competitive  threat  to 
existing  fodUties.  For  diis  reason,  we 
have  structured  our  ownership  criteria 
to  permit  existing  licensees  to  engage  in 
low  power  ventures  widiin  the  limits 
imposed  by  the  comparative  criterion 
favoring  diversification  of  broadcast 
interests.  To  the  extent  diat  tliis  may 
preclude  new  entrants  later,  the  value  to 
be  gained  frYnn  permitting  experienced 
broadcasters  to  develcq)  the  service 
initially  is  believed  to  outweigh  die 
possible  loss  of  new  entrants.  In  man, 
we  believe  that  die  balance  we  have 
struck  will  foster  a  low  power  service 
that  can  grow  to  provide  program 
alternatives  to  full  service  stations  and 
cable  systems  in  a  manner  diat 
increases  competition  in  die 
marketplace  and  thus  enhances  the 
telecommunications  service  available  to 
the  public. 

2a  We  already  have  alhided  to  our 
sixth  decision  aiterion,  impact  upon 
Commission  resources  and  service 
implementation  delays.  This  has  proved 
to  be  the  most  critidal  and  troublesome 
element  of  alL  Throughout  this 
proceeding,  we  have  stnig^lad  to  aolve 


21472 


Fwfef^  Regirter  /  Vol.  47.  No.  96  /  Tuegday.  May  18.  1982  /  Rnles  and  RegBJationt 


the  dilemma  posed  by  the  eariy  dehige 
of  applications.  Indeed,  onr  experience 
with  interim  applications  has  been 
invaluable  in  informing  our 
deliberations  regarding  the 
administrative  tools  required  for 
implementation  of  the  low  power 
service.  Our  sohition  to  this  dilemma  is 
detailed  in  paragraphs  51  thom^  74. 
infra.  Briefly,  we  are  not  now  proposing 
to  lift  the  freeze  on  new  apptications 
that  was  imposed  on  A|ml  9, 1961.  ^ 
Before  considering  termination  of  the 
freeze,  wre  shall  identify  apptications   . 
that  are  mutually  exclusive  with 
applications  that  already  have  been  cut 
off.*  place  them  on  a  "B"  cut-off  list 
process  those  applications  and  either 
grant  or  designate  thera  for  hearing,  as 
circumstances  dictate.  This  processing 
will  occur  in  several  phases,  beginning 
with  the  most  rural  applications.  580, 
Appendix  E.  The  cases  will  be  set  for 
hearings  as  our  resources  permit  When 
the  processing  of  the  currently  cut-off 
apptications  is  completed,  the 
Commission  will  publiab  cut-off  lists  of 
appticationa  on  file  that  woe  neither 
mutuaUy  exckisive  with  apptications  on 
the  existing  cut-off  lists  nor  cut  off  at  the 
time  of  the  freeze.  The  freeze  will  be 
lifted  £ar  acceptance  of  ai^lications  in 
competition  with  those  on  cut-off  tists, 
and  processing  will  oootiaua  in  tba 
manner  descrlbad  abova. 

21.  The  baaring  pracasa  obviottsly  will 
be  time-ooosoming.  Whaa  and  if  a 
system  of  random  selection  ia  tnatitutad 
for  choosing  aavong  comftetiag 
broadcast  applicationa.  it  of  coarse,  will 
be  applied  to  low  power.  Until  such 
time,  it  would  behoove  competing 
applicants  to  settle  their  conflicts 
privately  and  resolve  mutual 
exclusivities  prior  to  hearing.  We 
strongly  encouige  plans  that  imrolva 
time-sharing  and  pooling  resonrces, 
which  could  be  especially  beneficial  in 
light  of  the  fact  that  low  power  ia  a  new 
service  whose  viability  is  as  yet 
undetermined.  We  shall  make  every 
effort  to  rule  prompdy  on  all  settlements 
among  competing  appticants,  under 
Section  311  (c)  or  (d)  of  the 
Communications  Act  of  1934,  aa 
amended,  and  i\  73.3525  and  73.3568  ol 
our  rules.  The  use  of  largely  paper 
hearings  should  shorten  the  time  until 
authorization  coosiderably.  We  are 
reallocating  our  staff  resources  to  the 
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extent  possible  to  process  the  backlog 
and  new  appticationa  expeditiously, 
within  existing  budgetary  limitations. 

22.  We  recognize  that  the  hearing 
process  can  be  needlessly  cumbersome, 
particularly  in  a  secondary  service. 
However,  we  have  not  been  able  to 
develop  acceptable  alternative 
procedures  within  current  legislative 
constraints.  We  have  attempted  to 
devise  somewhat  streamlined 
comparative  hearing  procedures. 
Furthermore,  we  intend  to  restrict  the 
types  of  pleadings  and  issues  we  shall 
entertain  during  this  abbreviated 
hearing  process,  to  a  degree  consistent 
with  the  nature  of  the  low  power 
service.  See,  paragraphs  65  through  66, 
infra.  We  continne  to  betieve  that  both  a 
lottery'and  modification  of  the  hearing 
process  may  be  essential  to  improving 
oar  efficiency  with  reduced  staiS; 
however,  we  do  not  believe  this 
proceeding  ia  the  aiqwopriate  vehicle  in 
which  to  modify  all  our  practices  and 
procedures  that  may  affect  other 
broadcast  services,  particularly  in  light 
of  the  functional  differences  between 
full  service  and  low  power  stationa.*^  Aa 
we  have  indicated,  we  are  making  every 
eSort  to  ejq)edite  the  processing  of  low 
power  applicationa.  both  with  increased 
staff  resources  and  computer  capcKity. 
However,  some  of  this  burden  quite 
properly  falla  upon  the  applicants.  If, 
given  the  strong  kicentfve  to  settle 
privately  or  opt  for  paper  hearings,  we 
still  are  confronted  with  thousands  of 
competing  appticants  insistent  on 
hearings,  we  cannot  promise  prompt 
authorizations.  Tike  Conmiisaion  is 
committed  to  eUminab'on  of  the  backlog; 
but  we  have  {fiscovered  no  magic 
formula  for  this. 

23.  Our  conchiaion  that  low  power 
applicationa  should  be  processed 
similarly  to  other  broadcast  applications 
is  related  to  a  broader  poticy  issue:  to 
what  extent  should  the  rules  for  kiw 
power  stations  diverge  from  the 
analogous  soles  for  odier  broadcast 
fadUtiesf  Aa  stated  above,  this 
proceeding  is  not  intended  to  set 
broadcast  policy  generally.  In  some 
instances,  however,  low  power  can 
provide  a  useful  test  case  for  more 
general  deiegulatory  initiatives.  On  the 
other  hand,  there  are  other  areas  where 
we  believe  it  is  more  sensible  to  decide 
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a  particular  issue  in  a  separate 
proceeding  designed  to  air  all  aspects  of 
that  issue  alone.  For  example,  it  has 
come  to  our  attention  that  some  low 
power  applications  propose  a  teletext 
service.  Because  we  are  looking  ittto  the 
advisabitity  of  teletext-related  service 
generally,  [see.  Notice  of  Proposed  Rule 
Making.  Amendment  of  Part  73  to 
Authorize  Tt-ansmission  of  Teletext  by 
TV  Stations,  EC  Docket  No.  81-741.  48 
FR  60851  (pubtished  December  14, 
1981]).  the  issue  of  whether  the  same  or 
different  rules  for  teletext  should  apply 
to  low  power  stationa,  on  account  of 
their  singular  service  capabitity.  will  be 
resolved  in  our  separate  proceeding  on 
teletext  Finally,  while  we  have  several 
"unregulatory"  initiatives  underway, 
and  a  number  of  additional  ones  are 
contemplated,  we  do  not  intend  to 
di^ienae  witti  rule  vniAi**^  and  enact 
them  in  the  low  power  context  rather 
than  awaiting  the  results  of  the  separate 
proceedings  in  question.  We  do  intend, 
however,  to  readme  acceptance  of 
applications  for  experimental  stations 
that  prapoae  novd  ases  of  low  power 
technology,  at  such  time  as  we  have 
eliminated  the  present  processing 
backlog  and  otherwise  lifted  the  freeze 
on  acceptance  of  new  applicatiooa." 

AIlocBtion 

24.  Sp«ctnan  Prioritjr.  AHhoo^  some 
parties  urge  as  to  do  otherwise,  it  is  onr 
firm  intention  that  low  power  stations 
remain  secondray,  in  terms  of  spectrum 
priority.  While  we  agree  with  parties 
averring  that  low  power  stations  can 
provide  needed  and  meaningful  service, 
we  point  out  that  the  coverage 
obtigations  to  which  we  subject  full 
service  stations  specifically  are 
designed  to  ensure  maximum  service  to 
the  public  beyond  what  wa  shall  require 
of  low  power.  This  fact  we  bdBeve. 
constrains  us  to  ensure  the  continued 
primacy  of  full  service  stationa  by 
emphasizing  the  secondary  status  of  low 
power  stations.  We  also  emphasizes 
though,  that  while  the  rubs  for  the  Low 
power  service  are  intended  to  protect 
the  pubUc's  expectation  of  service  fren 
full  service  stationa,  we  do  not  intend  to 
cater  to  full  awice  Ucenaaea' 
unreasonable  fears  of  competition  from 
low  power  stations,  and  fetter  tha  Low 
power  service  for  that  reaaon.  W« 
bebeve  low  power  can  provide 
competition  that  stimulates  the  entire 
telecommunirationa  markatplnce. 
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25.  The  record  indicates  that  not  all 
parties  share  a  common  understanding 
of  the  ooncept  of  secondary  spectrum 
priority.  Under  the  Commission's 
present  rules  (5  74.703)  and  the  Notice  of 
Proposed  Rule  Making,  secondary  status 
means  (1)  a  low  power  station  will  not 
be  authorized  where  there  is  a 
possibiUty  of  objectionable  interference 
to  an  existing  full  service  station,  under 
the  standards  prescribed  herein;  (2)  an 
authorired  low  power  station  thJat 
causes  objectionable  interference  to  an 
existing  full  service  station  is 
responsible  for  eliminating  the 
interference,  or  the  low  power  station 
must  cease  operation;  (3)  an  existing  low 
power  station  that  would  cause 
interference  in  connection  with  a 
propKMed  increase  or  modification  of 
facilitiee  of  an  existing  full  service 
station  or  in  connection  with  a  proposed 
new  full  service  station  is  responsible 
for  eliminating  the  interference,  or  the 
low  power  station  must  cease  operation. 
These  are  the  rules  under  which  low 
power  stations  will  operate.  The 
notification  and  reporting  provisions  in 
S  74.703  (c)  and  (d)  will  continue  to 
apply  with  the  one  modification 
proposed  in  the  Notice  and  advocated 
by  Citizens  Communications  Center,  the 
National  Telecommunications  and 
Information  Administration  and  the 
National  Translator  Association,  to  wit 
that  low  power  stations  need  not  cease 
operation  until  they  have  been  proved 
by  the  complaining  party  to  be  the  cause 
of  the  interference  complained  of,  but 
they  must  cooperate  fully  in  tests  to 
determine  the  cause  of  interference  and 
remain  willing  to  cease  operation  at  the 
request  of  the  Commission.** 
"Interference"  as  it  is  used  in  this 
context  is  discussed  in  the  following 
paragraphs,  to  facilitate  a  common 
imderstanding  among  all  parties  of 
when  interference  will  be  predicted  to 
occur. 

26.  In  agreement  with  parties  urging 
that  we  develop  more  detailed 
interference  prediction  criteria,  we 
proposed  desired-to-undesired  (D/U) 
signal  ratios  to  define  the  relative  signal 
strengths  of  the  dominant  and 


"Several  parties.  Indndfa^  Qtfmie 
CommunicatioiM  Center  and  United  Auto  Workers, 
aak  that  the  CommiMion  give  favorable 
conaideratlan  to  the  existence  ofa  kn*  power 
■tadon  that  would  be  precluded  by  a  full  service 
applicatjoa  where  this  situation  arise*.  We  are 
reluctant  to  do  sa  Where  possible,  the  km  power 
licensee  on  an  alkx^ted  channel  is  free  to  propose 
to  upgrade  its  service  by  filing  a  competing  full 
service  application:  however,  as  it  is  integral  to  the 
concept  of  a  secondary  service  that  it  yield  to  a 
mutually  exclusive  primary  service,  we  shall  not 
take  low  power  stations  into  account  in  authorizing 
full  service  stations,  and  we  urge  low  power 
apphcants  to  consider  this  fact  when  they  select 
channels. 


interfering  signals,  both  in  the  low 
power-to-full  service  and  low  power-to- 
low  power  contexts.  After  evaluation  of 
the  comments  received  in  response  to 
the  Further  Notice,  we  remain  convinced 
that  a  modified  prohibited  contour 
overlap  standard  is  the  preferable 
method  of  predicting  interference,  in 
order  to  promote  spectral  efficiency.  We 
therefore  delete  from  our  rules  the  UHF 
spacing  requirements  of  i  74.702(c).  We 
do  note  that,  making  a  few  conservative 
asstmiptions.  a  set  of  mileage 
requirements  can  be  derived.  While 
processing  will  be  based  on  prohibited 
overlap  criteria  contained  in  the  rules, 
detailed  calculations  are  not  required  of 
the  applicant  and  tmless  an  unusually 
high  power  (greater  than  20  kW  UHF 
ERP  or  100  watts  VHF  ERF)  or  antenna 
height  (greater  than  500  feet  above 
average  terrain)  is  anticipated, 
applications  meeting  the  following  full 
spacings  should  have  no  conflicts  with 
full  service  stations: 
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In  many  cases,  prohibited  overiap 
processing  will  allow  grant  of 
appUcations  at  smaller  mileage 
separations.  However,  apphcants  are 
reminded  that  appUcations  not  meeting 
the  prohibited  overiap  standards  will  be 
returned,  so,  particulariy  in  areas  where 
low  power  demand  exceeds  available 
spectrum,  the  proposed  technical 
facilities  should  be  carefully  selected. 
Because  of  uncertainties  inherent  in 
predicting  propagation,  variations  in 
equipment  characteristics  and  the  fact 
that  we  are,  in  essence,  attempting  to 
add  a  significant  number  of  additional 
stations  to  a  long-estabUshed 
allocations  scheme,  instances  of 
interference  from,  to  and  between  low 
power  stations  may  occur.  Indeed,  in 
certain  circiunstances,  there  may  be  a 
potential  for  significant  interference.  We 
have  attempted  to  adopt  criteria  that 
strike  a  balance  between  concerns  over 
interference  and  a  desire  to  maximize 
the  benefits  of  a  new  service.  As  low 
power  stations  are  authorized,  and 
cases  of  interference  are  called  to  our 
attention,  it  is  our  intent  to  identify 
categories  where  it  may  be  appropriate 
to  refine  our  criteria  to  take  into  accoimt 


special  drcomstanoes,  suchaa 
overwater  paths  or  superrefraction  and 
ducting,  in  which  we  would  want  to  be 
more  restrictive  in  low  power 
authorizations.  Intensified  efforts  also 
are  underway  by  propagation  scientists 
and  engineers  at  the  Commission. 
NTIA/rrS,  other  agencies  and  private 
organizations  to  imi>rove  the  accuracy  of 
propagation  predictions  in  general  and 
to  develop  practical  criteria  that  can  be 
incorporated  into  Commissiim 
deliberations  and  assignment  decisions. 
For  example,  the  Commission's  Office  of 
Science  and  Technology  has  an  on-going 
project  in  cooperation  with  NTIA/rrS  to 
collect  propagation  data  in  Southern 
California  where  superrefraction  has 
created  problems  for  a  number  of  years. 
Data  collection  is  scheduled  to  continue 
through  October,  1962,  leading  to 
development  of  a  more  realistic 
propagation  model  for  that  area. 

27.  Distance  Separations.  Some 
parties  asked  that  we  retain  the  UHF 
separations,  add  VHF  separations  and/ 
or  adopt  mileage  separations  to  govern 
between  low  power  stations,  or  that  we 
promulgate  a  table  of  assignments  for 
low  power.  We  decline  to  do  either,  for 
several  reasons.  These  approaches  do 
not  comport  with  the  secondary  nature 
of  low  power  stations.  They  are  less 
spectrally  efficient  than  the  prohibited 
contour  overiap  standards  we  have 
proposed.  Finally,  we  believe  a  taUe  of 
assignments  would  represent  an 
unnecessarily  rigid  approach  in  a 
demand-driven  service  where  we  are 
fostering  marketplace  sovereignty.  In  the 
words  of  Gammon  and  Grange, 
"Communities  need  not  rely  on  the 
Commission's  clouded  crystal  ball  for  an 
access  to  spectrum  space,  but  on  market 
forces  mdiidi  will  residt  in  an  efficient 
and  quidc  allocation  of  spectrum 
space."  **  Within  the  constraints 
necessarily  imposed  by  our  prohibitions 
upon  objectionable  interference,  which 
will  be  strictly  enforced,  we  believe  the 
pubUc  interest  best  will  be  served  by 
our  permitting  applicants  to  locate  their 
stations  and  configure  their  service 
areas  as  maricet  conditions  dictate.  Hie 
mandates  of  Section  307(b)  of  the 
Communications  Act  are  fulfilled  by 
virtue  of  the  fact  that  most  channel 
availabilities  for  low  power  exist 
outside  the  major  markets.  In  addition, 
we  shall  process  rural  applications 
before  urban,  at  least  until  the  present 
backlog  is  significantly  reduced.  See, 
Appendix  E.  This  will  have  the  effect  of 
providing  service  where  it  arguably  is 
most  needed.  Beyond  this,  we  do  not 
beUeve  that  fair  and  efficient  spectrum 


'  Gammon  and  Grange  comments  at  M. 
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allocation  can  be  furthered  significantly 
by  our  engineering  an  elaborate 
allocation  plan  for  stations  that  have  no 
coverage  requirements  and  whose 
continued  existence  is  uncertain  in  light 
of  their  secondary  status. 

28.  Noncommerical  channel 
reservations.  Similar  reasoning  applies 
to  channel  reservations  for 
noncommerical  low  power  stations, 
advocated  by  the  corporation  for  Public 
Broadcasting,  the  Public  Broadcasting 
Service  and  the  National  Assocation  of 
Public  Television  Stations,  among 
others.  Indeed,  the  entire  notion  of 
noncommerical  operation  is  called  into 
question  in  this  service,  as  discussed  in 
paragraphs  71  and  72,  infra.  The  request 
for  reserved  channels  is  premised  on  the 
dif^culty  noncommerical  apphcants 
have  in  obtaining  fmancing.  The  theory 
is  based  upon  spectrum  scarcity,  that  is, 
because  it  takes  them  longer  to  secure 
funding,  there  may  be  no  more  channels 
left  by  the  time  noncommerical 
applicants  are  ready  to  apply.  However, 
there  still  are  reserved  channels 
available  for  full  service  stations  in 
many  markets,  which,  we  believe, 
fulfills  the  overall  plan  for  allocation  of 
public  stations  embodied  in  the  Sixth 
Report  and  Order,  supra.  Moreover,  in 
recognition  of  the  often  disadvantaged 
financial  status  of  all  noncommercial 
stations,  Congress  directed  the 
Commission  to  explore  alternative 
funding  sources  for  public  stations. 
Public  Broadcasting  Amendments  Act  of 
1981,  Pub.  L  No.  97-53,  95  Stat.  736, 
sections  1221-1234  (August  13, 1981).  In 
light  of  this  initiative,  and  the  fact  that 
the  Commission  is  not  requiring  public 
low  power  stations  to  operate  without 
advertising,  we  believe  it  is  unnecessary 
to  reserve  channels  for  noncommercial 
low  power  stations.  Channel  reservation 
comports  with  neither  or  overall 
approach  to  low  power  noncommercial 
operation  nor  with  the  secondary  status 
of  all  low  power  stations.  Indeed,  we  are 
herein  adopting  our  proposal  to 
eliminate  the  preference  for  educational 
rebroadcast  on  reserved  chaiuiels, 
which  gives  noncommercial  translators 
an  absolute  priority  over  commercial 
ones  on  reserved  channels.  See.  23  RJL 
2d  1504, 1508(1971)." 

29.  Channel  Selection.  We  have 
received  comments  from  many  parties 
asking  that  we  preclude  low  power  use 
of  certain  channels  or  bands,  in  order  to 
secure  that  spectrum  for  a  competing 
use.  For  example,  the  National  Cable 
Television  Association,  representing 

**  In  the  fall  lervica  context,  thete  channelt 
contiiiue  to  b«  reterved  for  the  exclutiva  um  of 
noncommercial  atationi.  Se9.  \  73.eoe(a)  of  the 
rule*. 


Cable  interests,  would  have  low  power 
limited  to  UHF  channels;  various  land 
mobile  concerns  want  Channels  4.  5.  7 
and  14  through  20  to  be  unavailable  to 
low  power  stations.  As  we  have  stated, 
we  are  aware  of  the  competing  uses  for 
the  television  spectrum.  However,  we  do 
not  intend  to  engage  in  spectnmi 
reallocation  in  this  proceeding.  Low 
power  is  a  broadcast  use;  as  such,  it  is 
entitled  to  use  the  radio  frequencies 
allocated  for  television  broadcast  use, 
subject  to  the  constraints  imposed  by  its 
secondary  priority.  We  are  confident 
that  the  desired-to-undesired  frequency 
ratios  we  are  adopting  are  adequate  to 
protect  the  primary  users  of  this 
spectnmi.  Therefore,  we  shall  permit 
low  power  apphcants  to  select  any 
chaimel  between  2  and  69,  subject  to  our 
technical  rules,  including  land  mobile 
protection  as  discussed  in  paragraph  46, 
infra.**  We  afe  not  requiring 
certification  that  the  channel  selected  is 
the  one  least  likely  to  cause  interference 
of  the  channels  available.  We  do 
caution,  however,  that  low  power  use  of 
certain  channels  (principally  4,  5, 6,  7. 
13, 14  through  21  and  69)  may  be  subject 
to  interference  from  authorized  land 
mobile,  point-to-point  or  FM  stations; 
the  rules  we  are  adopting  are  not 
designed  to  protect  low  power  stations 
from  this.  Prudence  would  suggest 
choosing  a  different  charmel  where 
possible,  but  we  shall  not  adopt  a  rule 
requiring  this.  Neither  will  we  require  an 
applicant  filing  a  mutually  exclusive 
application  to  certify  that  no  other 
chaimel  is  available  in  the  market,*^ 
because  we  recognize  that  other  factors, 
such  as  site  availability,  may  influence 
choice  of  channel,  particularly  in  a 
service  where  stations  have  small 
coverage  areas  and  where  viability  is 
imcertain." 

30.  To  provide  maximum  flexibility  in 
channel  selection,  we  are  adopting  our 
proposal  to  eliminate  S  74.732(d),  which 
prohibits  VHP  translators  from  all-UHF 
markets  and.  8  74.732(e)(1)  and  (2), 
which  has  the  effect  of  prohibiting  UHF 
stations  from  operating  VHF  translators 


"To  elTectuate  thii  policy,  we  are  amending 
I  74.702(c)(l}  and  (d)  10  as  to  eliminate  prioritiet  In 
UHF  channel  selection.  Nevertheless,  applications 
will  not  be  accepted  on  channels  where  they  cannot 
protect  full  service  television  stations,  existing 
translators  and  land  mobile  allotments  in  the 
manner  described  in  paragraphs  32  through  40. 

"This  has  been  advocated  by  Community 
Television  Network- 

"Indeed,  it  is  possible  to  envision  a  situation  in 
which  a  channel  might  be  particularly  desirable  to 
an  applicant  on  the  basis  of  its  unlikelihood  of  being 
affected  by  future  full  service  stations.  On  the  other 
hand,  even  In  markets  with  a  large  number  of  low 
power  channels  available,  a  few  particular  channels 
might  be  attractive  because  they  offer  an 
opportunity  for  future  upgrading  to  full  service 
opera  tion. 


on  unassigned  channels  in  distant 
markets.  It  is  possible  that  the  addition 
of  a  number  of  UHF  low  power  stations 
will  further  the  goal  of  UHF 
comparability;  however,  we  do  not  see 
additional  VHF  low  power  stations 
generally  as  posing  a  significant  enough 
competitive  threat  to  UHF  full  service 
facilities  to  justify  restricting  VHF  low 
power  stations  geographically. "Finally, 
we  are  eliminating  our  current 
prohibition  on  use  of  the  fifteen-mile 
rule,  S  73.607(b),  embodied  in 
§  74.702(b)(2)  and  (g),  because 
elimination  of  the  preference  in 
%  74.703(a)  for  1.000  watt  UHF 
franslators  on  assigned  chaimels 
renders  this  prohibition  meaningless. 

31.  Maximum  Power  Limits.  We  have 
reviewed  the  comments  regarding  the 
power  limits  proposed  for  low  power 
stations.  A  number  of  parties  urge  the 
Commission  to  permit  higher  power  on 
low  power  stations,  either  across  the 
board  or  on  a  waiver  basis.  Others 
advise  against  this,  on  the  groimds  that 
the  likelibood  of  interference,  both  to 
full  service  stations  and  other  low 
power  stations,  will  increase  with 
increased  power.  We  are  inclined  to 
agree  with  this  view.  With  one 
exception,  it  is  our  opinion  that  the 
power  limits  proposed  in  the  Notice  are 
adequate  to  ensure  viable  coverage 
areas  for  low  power  stations  while 
restrictive  enough  to  preclude  undue 
interference  under  the  technical 
standards  adopted.  We  initially 
proposed  to  allow  100  watts  VHF  power 
in  situations  where  both  co-channel  and 
adjacent  channel  mileage  separations 
are  met.  Full  service  adjacent  channel 
mileage  separations  allow  substantial 
amotmts  of  predicted  interference,  on 
the  theory  that  viewers  losing  service 
will  gain  a  replacement  primary  service, 
generally  one  closer  to  them  and 
therefore  more  attuned  to  their  local 
needs.  We  do  not  believe  that  secondary 
low  power  stations  can  provide  an 
equivalent  replacement  service. 
Therefore,  the  power  limit  for  low  power 
stations  will  continue  to  be  10  watts 
Vl-iF,  except  where  a  100-watt  station  is 
proposed  on  an  assigned  channel: '"and 


"Our  belief  Is  based  upon  the  secondary  statu* 
and  limited  coverage  potential  of  low  power 
stations.  For  similar  reasons,  we  believe  that  only  In 
rare  Instances  will  a  party  alleging  adverse  impact 
on  a  UHF  station  be  able  to  make  an  initial  showing 
warranting  consideration  of  the  issue  in  a  hearing 
prior  to  the  award  of  a  low  power  construction 
permit.  See.  WFMY  Television  Corp.,  59  F.C.C  2d 
1010  (1976)  (limiting  the  applicability  of  the  policy 
inundated  in  Triangle  Publicatiana,  Inc.,  2S  F.C.C 
315  (1960).  affdsub.  nom.  Triangle  Publication*  v. 
FCC.  1281  F.  2d  342  (D.C  Or.  1961));  and  aee. 
paragraph  63,  infra. 

"This  provision  is  in  the  currant  translator  niles 
and  has  little  or  no  negative  Impact  on  the  coverage 
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1.000  watts  UHF.  We  currently 
anticipate  that  we  only  would  find  it  in 
the  pubhc  interest  to  waive  the  power 
limits  in  extraordinary  cncomstancet. 
32.  Fall  Serrice  Protected  Ctmtour. 
The  Further  Notice  imH^^x^  the 
Commission's  intention  to  use  the  Grade 
B  contour  as  the  full  service  protected 
contour,  but  sought  comment  on  the 
desirability  and  feasibility  of  attempting 
to  protect  service  received  from  full 
service  stations  outside  their  Grade  B 
contour.  We  received  a  good  deal  of 
thoughtful  commentary  on  this  matter.  It 
is  discussed  in  detail  in  the  comment 
summary,  Appendix  O.  Among  parties 
advocating  protection  of  all  service 
received  outside  the  full  service  Grade  B 
contour  are  the  Association  of 
Maximum  Service  Telecasters,  NAB, 
ABC  and  Storer.  Cox  suggests  that  one 
way  of  accomplishing  this  is  to  establish 
a  full  service  contour  seven  dBu  below 
the  Grade  B  and  require  low  power 
stations  to  protect  that  contour.  This  is 
the  policy  that  the  Commission  adopted 
in  Docket  No.  20735.  establishing  that 
Channel  200  educational  FM  stations 
must  protect  the  40  dBu  contour  of 
Channel  6  television  stations.  See, 
Second  Report  and  Order, 
Noncommercial  Educational  FM 
Broadcast  Stations,  43  FR  39704,  39712, 
39713  (1878);  but  see  Second  Further 
Notice  of  Proposed  Rule  Maldng.  to  be 
issued  at  a  subsequent  date.  Others 
.contend  that  service  received  outside 
the  full  service  Grade  B  contour  should 
be  protected,  but  on  a  more  flexible 
basis,  giving  the  Commission  room  to 
evaluate  the  ciromistances. 
Communications  Investment 
Corporation  suggests  that  the 
Commission  prohibit  low  power  stations 
from  causing  "significant  degradation" 
of  service  beyond  the  full  service  Grade 
B  contour,  in  terms  of  the  number  of 
households  affected.  American  Christian 
Television  Stations  would  have  low 
power  stations  protect  full  service 
stations  beyond  the  Grade  B  contour 
where  they  are  "significantly  viewed," 
as  defined  in  §  76.54  of  the  rules.  AGK 
asks  that  the  Commission  not  license  a 
low  power  station  on  possibly 
interfering  channels  in  any  community 
outside  the  Grade  B  contour  of  a  full 
service  station  in  cases  where  die 
community  is  within  the  area  of 
dominant  influence  (ADI)  of  the  full 
service  station.  CBS  advocates  requirmg 
low  power  applicants  to  select  the 
channel  least  likely  to  cause 
interference,  and  then  protecting  service 

of  full  senrice  stations.  Continuiiig  H  is  nof  expected 
to  present  significant  problems,  because  there  are 
few  vacant  VHF  assigniiient*  and  tb«y  lend  to  be  in 
relatively  Isolated  locations. 


beyond  the  full  service  Grade  B  contour 
on  a  complaint  basis. 

33.  Other  parties,  including  ^lectra, 
Attaway  and  Community  Media 
Network,  aver  that  it  is  appropriate  for 
low  power  stations  to  protect  the  Grade 
B  contours  of  fnD  service  stations  but  no 
further.  The  National  Translator 
Association  agrees  with  this,  except  that 
NTA  believes  it  is  arbitrary  to  prohibit 
low  power  signals  in  areas  where 
terrain  prevents  actual  reception  of  a 
full  service  station  within  its  Grade  B 
contour.  The  Corporation  for  PuUic 
Broadcasting  contends  that  it  is 
unreasonable  for  low  power  stations  to 
be  required  to  protect  the  full  service 
Grade  B,  because  the  Commission's 
present  rules  do  not  require  full  service 
stations  to  protect  each  other  to  their 
Grade  B  contours.  Adding  that  low 
power  stations  are  more  likely  to 
provide  truly  local  service  than  are  full 
service  stations  at  the  outer  reaches  of 
their  field  strength  contours,  CF6 
proposes  the  following  full  service 
contours  to  be  protected  by  low  power 
stations: 


fn^mn^ 

^V^BLlsU  oortour 

l/MfhanriVHP 

as  dBu. 

High  bMid  VKF  . 

MdBu. 

UHF 

SOdOk. 

34.  We  hare  considered  the  varioas 
alternatives  and  believe  that  the 
following  ap|MY>ach  is  the  one  that  will 
best  accommodate  the  competiBg 
interests  and  ensine  maximum 
television  service  to  th^  public.  We 
agree  that  existing  service  from  full 
service  television  stations  should  not  be 
impaired.  Notwithstanding  inferences 
that  may  have  been  derived  from 
paragraph  S  of  the  Further  Notice,  we  do 
not  intend  to  deviate  from  the  basic 
thrust  of  our  present  translator 
interference  rule,  which  states: 

An  api^cation  for  a  new  television 
broadcast  translator  station  or  for  changes  in 
the  facilities  of  an  authorized  station  will  not 
be  granted  wtiere  it  i*  apparent  that 
interference  will  be  caused  *  *  *  Interference 
will  he  considered  to  occur  whenever 
reception  of  a  regularly  used  signal  is 
impaired  by  signals  radiated  by  the 
translator,  regardlesa  of  the  quality  of  such 
reception  or  the  strength  of  the  signal  so 
used.  (Emphasis  sappUed.) 

Section  74.703(a)  and  (b)  of  the  nries. 
This  means  that  any  service  from  a  full 
service  station  is  to  be  protected  from 
interference  by  a  translator  even  beyond 
where  the  fall  service  station  provides 
reliable  service  or  would  be  predicted  to 
be  received.  However,  as  we  stated  in 
the  Further  Notice,  because  we  are 
unable  to  process  the  great  volume  of 


applications  manually,  and  in  the 
interest  of  certainty  among  both 
applicants  and  the  Commission,  it  is 
necessary  that  we  use  an  objective 
standard  for  where  we  consider  that  it  is 
"apparent  that  interference  will  be 
caused."  We  acknowledge  that  inherent 
in  the  definition  of  the  Grade  B  contour 
is  the  fact  that  some  locations  outside 
the  Grade  B  ccHitour  receive  an 
acceptable  signal,  although  the  majority 
of  locations  do  not  Conversely,  inside 
the  Grade  B  contoor  there  are  locations 
that  do  not  receive  an  acceptable  signal, 
although  the  majority  of  locatioiia  do. 
Because  of  the  characteristics  of  TV 
frequency  propagation  and  the 
unaccoimted-for  effects  of  terrain,  this 
contour  value  and  this  procedure  are  not 
particularly  useful  for  predicting  service 
at  particular  locations.  This  also  would 
be  true  of  any  other  predicted  contour 
we  mi^t  choose  to  protect,  a  higher 
contour,  as  proposed  by  CPB,  or  a  more 
conservative,  lower  contour,  which  Cox 
advocates.  It  is  self-evident  that,  were 
we  to  protect  fall  service  to  the  40  dBu 
contour,  for  example,  we  would  provide 
somewhat  greater  assurance  oS 
continued  reception  of  full  service 
signals  where  they  actually  are  received 
by  listeners  beyond  the  Grade  B 
contour.  However,  this  undoubtedly  also 
would  preclude  low  power  fraoi  areas 
that  are  not  able  to  recervc  even 
attenuated  full  service  signals  beyond 
the  Grade  B  contour  and  that  may  not 
receive  any  off-air  aovice  at  all  without 
low  power.  We  cannot  generalize  with 
any  expectation  of  accuracy  whether 
fewer  or  more  people  would  receive 
fewer  or  more  signals,  as  a  result  of  our 
choosing  a  different  protected  contour 
for  full  service  stations.  We  continue  to 
believe  that  the  Grade  Bxxintour  offers 
the  most  realistic  approximation  of 
service  received,  and  therefore  is  an 
appropriate  standard  to  use  in 
automating  application  processing. '' 


"  It  is  within  our  (flscretioa  to  a<lopt  this  contoor 
as  a  processing  standard,  and  even  as  an  absohile 
protection  standard.  As  we  have  said.  "There  is  no 
rule  of  law  or  section  at  tiie  Commmicalioas  Aol 
which  affords  broadcast  stations  protection  against 
'interference.'  as  that  term  is  defined  in  tiie  abstract 
without  reference  to  the  Commission's  rules  and 
regulations.  Section  303(f)  of  the  Act  provides  in 
pertinent  part  that  the  Commission  shall  'mal(e  such 
regulations  not  inconsistent  with  law  as  it  may 
deem  necessary  to  prevent  interference  between 
stations.'  In  this  Section  Congress  has  deif^gated  to 
the  Commission  the  authority  to  determine  to  what 
extent  taterference  between  broadcast  and  other 
radio  stations  shall  be  permitted  to  exist  The 
delegation  is  broad  and  leaves  within  the 
Commission's  discretioa  subject  to  the  onteriao  of 
the  public  interest  oraivenience  and  necessity,  not 
only  the  determination  of  what  degree  of 
interference  between  stations  shall  be  considered 
excessive  but -also  the  methods  by  which  such 

CootiRMd 


21476 


Federal  Register  /  Vol.  47,  No.  96  /  Tuesday,  May  18,  1982  /  Rules  and  Regulations 


35.  However,  we  shall  continue  our 
present  policy  to  protect  full  service 
reception  from  impairment  of  the  signal 
by  translators.**  If  we  receive  a  well- 
documented  complaint  that  an 
authorized  low  power  station  impairs 
regular  reception  of  a  full  service  signal 
outside  the  full  service  Grade  B  contour, 
this  could  be  a  ground  for  corrective 
action  against  the  low  power  licensee, 
depending  upon  an  evaluation  of  the 
situation.  This  approach  does  not  differ 
significantly  from  what  we  previously 
have  done,  under  our  existing  rules.** 
Nor  does  it  differ  significantly  from  the 
approach  we  would  take  in  the  case  of 
low  power/full  service  interference 
anywhere.  That  is,  we  shall  not 
knowingly  authorize  a  low  power 
station  that  would  impair  the  reception 
of  a  full  service  station.  Our  mode  of 
processing  gives  us  a  reasonable  degree 
of  certainty  that  this  normally  will  not 
occur  within  the  full  service  Grade  B 
contour,  and  if  it  does,  it  will  be  the  sole 
responsibility  of  the  low  power  operator 
to  correct  the  situation.  On  the  other 
hand,  because  we  have  no  record  of 
where  service  is  received  outside  the 
full  service  Grade  B  contour,  we  cannot 
take  this  info  account  in  processing.  As 
CBS  recommends,  we  shall  deal  with 
such  interference  on  a  complaint  basis, 


excessive  interference  shall  Im  avoided." 
Memorandum  Opinion  and  Order,  Roy  HoSieini 
(KSOX],  Harlingen.  Texas,  9  R.R.  7S4c  (19S3). 

"This  raises  an  issue  addressed  by  several 
parties,  including  the  Association  of  Maxlmua 
Service  Telecasters  and  General  Electric 
Broadcasting  Company.  They  suggest  that  we 
require  low  power  applicants  specially  to  notify 
nearby  full  service  licensees  of  the  filing  of  the 
application.  We  agree  with  the  National  Translator 
Association  that  the  public  notice  the  Commission 
gives  by  statute  of  the  acceptance  of  all  broadcast 
applications  is  sufficient  to  notify  all  possibly 
affected  full  service  stations  of  the  pendency  of  a 
low  power  application.  We  also  will  not  require  low 
power  facilities  to  conduct  field  tests  prior  to  final 
authorization;  we  believe  that  the  entailment  of 
secondary  spectrum  priority,  that  Interfering 
stations  cease  operations  on  the  Commission's 
request,  will  fulfill  the  same  goal,  and  therefore  a 
field  test  requirement  is  unnecessary  and 
duplicative. 

"E-S;  Tri-Sute  Television  Translators,  Ina. 
Docket  No.  17654,  and  Wellersburg  TV,  Inc  Docket 
No.  17855, 15  RR  2d  1300  (1969).  In  this  case,  VHP 
translator  systems  in  the  Cumberland,  Maryland, 
area  were  causing  interference  to  the  oS-air 
reception  of  Washington.  Baltimore  and 
Pennsylvania  stations.  Several  local  residents 
outside  the  Grade  B  contour  of  these  stations  were 
able  to  receive  the  signals.  The  expense  of 
modifying  the  translators  to  non-interfering  UHF 
channels  would  have  been  prohibitive  for  the 
community-supported  systems.  In  weighing  the 
equities.  It  was  concluded  that  protection  of  the 
distant  signal  reception  of  a  small  minority  who  had 
similar  programming  available  from  other  distant 
full  service  stations  would  not  justify  the  resultant 
service  loss  to  the  greater  number  of  translator 
homes,  many  of  which  would  not  otherwise  receive 
television  service,  because  they  could  not  afford 
CATV. 


should  the  need  arise.**  We  do  not 
believe  it  is  feasible  to  adopt  CBS's 
other  suggestion,  that  we  require  low 
power  applicants  to  select  the  channel 
least  likely  to  cause  interference, 
essentially  because  this  may  be  difficult 
to  determine;  furthermore,  it  should  not 
be  necessary,  because  our  processing 
procedure  will  eliminate  applications  on 
channels  where  excessive  interference 
is  likely  to  be  caused.  However,  our 
strict  adherence  to  the  secondary 
priority  policy  should  be  an  incentive  for 
low  power  applicants  to  endeavor  to 
select  channels  with  a  minimal  chance 
of  future  interference  problems,  the 
primary  onus  of  which  would  fall  upon 
thenselves.** 


"The  Individual  drcumatances  of  interference  to 
a  full  service  station  beyond  the  Grade  B  contour 
vary  so  widely  as  to  preclude  any  attempt  to  state 
hard  and  fast  rules.  In  many  circumstances,  while 
reception  may  be  possible,  this  service  is  relatively 
unimportant  to  viewers  themselves  because 
alternative  signals  are  available  to  them — perhaps 
other  full  service  television  stations,  translator 
service  or  cable  service.  While  the  varying 
circtmistances  require  an  od  hoc  approach  of  case- 
by-case  decision  making,  it  may  be  useful  to  specify 
some  of  the  factors  that  would  influence  our 
dedaion.  We  would  view  destruction  of  a  viewer's 
only  television  service  by  a  translator/low  power 
station  as  extremely  serioiu.  Elimination  of  viewere' 
opportunity  to  view  a  particular  television  network 
signal  also  would  be  serious.  As  the  service 
impaired  becomes  more  redundant  we  would  feel 
obligated  to  give  more  attention  to  the  benefits 
obtained  by  the  translator/low  power  service.  We 
also  would  give  less  attention  to  interference 
received  by  viewen  in  special  circumstances 
receiving  a  full  service  station  that  their  neighbors 
do  not  receive,  for  example,  reception  caused  by  a 
viewer's  location  on  the  top  of  a  hill  or  the 
installation  of  a  receiving  system  far  more 
sophisticated  than  that  used  by  the  viewer's 
neighbors.  As  our  past  precedents  show,  we  also 
shall  consider  the  value  of  the  translator/low  power 
service  in  terms  of  both  the  numbera  served  and  the 
importance  of  this  service  to  the  viewen.  Having 
discussed  some  of  the  factors  we  would  consider  In 
whether  to  terminate  service  by  a  translator/low 
power  station  we  must  emphasize  that  we  expect  to 
have  to  deal  with  very  few  situations  of  this  nature. 
The  translator  service  has  a  long  history  of 
operatora  successfully  resolving  interference 
problems  by  cooperative  efforts  with  the  viewer*. 
We  expect  low  power  operators  to  continue  this 
tradition.  Translator  and  low  power  stations  are 
secondary  to  full  service  stations,  and  we  expect 
operatora  to  engage  in  good  faith  efforts  to  raaolvt 
all  complaints  of  interference  to  full  service 
stations. 

"This  applies  also  to  low  power  applicant*  that 
cause  interference  to  existing  translators.  A*  w* 
have  indicated,  we  shall  not  authorize  low  power 
stations  that  do  not  meet  our  protection  criteria  to 
existing  translaton  or  low  power  stations.  We  hav* 
modified  our  low  power  protected  contour  to  values 
that  the  record  in  this  proceeding  generally 
supports.  If  interference  inside  these  protected 
contour*  results  from  a  subsequent  low  power 
authorization  and  the  stations  Involved  cannot 
resolve  the  problem  among  themselves,  the  burden 
to  correct  the  interference  will  be  on  the  later 
entrant  We,  of  course,  would  expect  the  licen*ee* 
to  cooperate  in  resolving  the  problem:  however,  in 
view  of  the  Increasingly  competitive  nature  of  this 
service,  we  believe  that  a  significant  number  of 
unresolved  cases  could  reach  the  Commission. 


36.  Low  Power  Protested  Contour.  The 
comments  focused  primarily  on  the 
proposed  UHF  Zone  1  protected  contour 
of  84  dBu.  Almost  universally,  this  value 
was  viewed  as  too  high,  protecting  an 
area  too  limited  to  allow  a  station  to  be 
viable.  It  also  is  argued  that  many 
translators  provide  acceptable  service  to 
their  communities,  even  where  they  do 
not  provide  a  predicted  84  dBu  signal.  In 
addition,  comments  claim  that  many  low 
power  applications  specifying  existing 
TV  towers  as  their  transmitting  site 
would  not  provide  an  84  dBu  signal  to 
their  city  of  license.  Values  of  70  dBu 
and  74  dBu  most  often  are  suggested  as 
substitutes  for  the  84  dBu  value.  We 
believe  that  use  of  a  74  dBu  protected 
contour  is  a  reasonable  compromise.  A 
protected  contour  value  of  74  dBu  was 
proposed  in  the  Further  Notice  for  those 
parts  of  the  country  not  in  TV  Zone  1  or 
FM  Zone  lA.  A  couple  of  comments 
supported  a  zone  system  and  suggested 
that  the  proposed  UHF  protected 
contour  values  in  all  parts  of  the  cotmtry 
should  be  reduced  by  similar  amounts. 
We  are  not  convinced  that  the  low 
power  protected  contour  for  UHF 
stations  located  outside  of  Zones  1  and 
lA  should  be  reduced  below  74  dBu.  In 
areas  of  scarce  spectrum  the  effect  of 
reducing  the  protected  contour  would  be 
to  lower  the  number  of  possible  low 
power  stations.  This  would  be  a 
restraint  on  the  marketplace  that  we 
believe  is  unnecessary  because  the         '* 
protected  contour  is  part  of  a  minimum 
protection  standard.  An  applicant, 
except  in  most  of  the  northeast  and 
some  urban  areas,  often  can  choose  to 
exceed  the  minimum  standard 
significanUy.  In  areas  where  translators 
have  flourished,  these  standards  should 
prevent  a  newcomer  from  causing 
severe  disruption  of  existing  service. 
However,  we  expect  that  the  vast 
majority  of  applicants  in  these  areas 
will  coordinate  with  each  other  and  with 
existing  operators  and  will  take  local 
factors  (including  terrain)  into  accoimt 
in  determining  how  close  to  a  minimum 
standard  they  should  apply  to  operate. 
In  view  of  this,  we  believe  that  the  74 
dBu  protected  contour  is  a  reasonable 


Therefore,  we  wish  to  estabUsh  now  that  absent 
exceptional  circumstances,  we  shall  rely  upon  a 
"seniority  system"  for  both  VHP  and  UHF  low 
power  stations  and  translaton.  If  both  parties  agree, 
we  would  permit  two  translator  or  low  power 
stations  tP  accept  interference  from  each  other,  if 
there  is  no  other  way  to  authorize  both  and  they 
create  no  additional  interference  to  other  authorized 
broadcast  facilities.  We  shall  not  however,  permit  a 
subsequent  translator  or  low  power  station  to  cause 
interference  to  a  oirrently  existing  translator, 
because  this  would  result  in  destruction  of  existing 
service  to  the  public  which  is  not  in  the  public 
interest 
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minimum  standard.  By  adopting  it  for 
UHF  stations  in  all  parts  of  the  country 
we  are  slightly  simplifying  the 
processing  and  conforming  the  UHF  and 
VHF  procedures.  Based  upon  the 
comment  record,  we  also  are  adopting 
the  VHF  protected  contours  as 
proposed. 

37.  Terrain  Shielding.  In  our  Notice, 
we  proposed  consideration  of  terrain 
shielding  on  a  case-by-case  basis. 
Although  several  comments  contend 
that  consideration  of  terrain  is  essential 
for  a  realistic  authorization  process,  we 
believe  that  the  overwhelming  argument 
is  presented  by  our  experience  with  the 
interim  applications.  It  is  far  beyond  our 
staff  capacity  to  evaluate  individually 
thousands  of  terrain  shielding  claims. 
Also,  we  do  not  have  in  this  proceeding 
sufficient  information  to  adopt  any 
standard  method  for  computing  a  low 
power  terrain  correction  factor.  As 
indicated  elsewhere  in  this  document, 
we  do  not  intend  this  proceeding  to  be 
the  source  of  sweeping  changes  in 
broadcasting  regulation.  Therefore,  the 
proper  forum  for  considering  a  standard 
method  of  terrian  correction  is  in  a 
proceeding  designed  to  deal  with  that 
subject.** 

38.  Receiving  Antenna  Front-to-Back 
Ratio.  Some  comments  support 
consideration  of  front-to-back  ratios  in 
determining  desired-to-undesired 
interference  ratios.  A  larger  number  of 
comments  oppose  it  and  their  arguments 
are  persuasive.  For  example,  the 
average  antenna  front-to-back  ratios 
listed  in  the  Further  Notice  were  based 
on  test  range  measurements  and, 
particularly  in  rough  terrain,  it  is 
unlikely  that  they  would  be  equalled 
imder  normal  reception  conditions. 
Further,  it  was  indicated  that  front-to- 
back  ratios  for  individual  antennas 
varied  significantly  bora  channel  to 
channel  and  there  is  no  reasonable 
procedure  by  which  a  consumer  can 
identify  the  antenna  that  will  perform 
best  in  their  specific  situation.  In 
addition,  a  possible  scenario  is 
described  where  the  undesired  station  is 
in  the  same  direction  as  the  desired  low 
power  station  so  there  is  no  benefit  from 
receiving  antenna  front-to-back  ratio. 
Finally,  at  the  low  power  protected 
contours  we  are  adopting  herein  (see, 
paragraph  36,  supra]  acceptable 


**For  example,  see.  Report  and  Order,  Docket 
Nos.  ia0O4  and  180S2,  adopted  May  2a  1975.  which 
incorporated  a  terrain  "roughneu  factor"  into  the 
FM  and  TV  rules.  However,  see  also.  Stay,  adopted 
April  28, 1077,  42  FR  25736  (May  19, 1977),  where  the 
CommistioD  stayed  indefinitely  the  effectiveness  of 
the  terrain  roughness  rules.  We  would  expect  that 
any  general  terrain  correction  factor  that  might  be 
adopted  would  explicitly  be  extended  to  the  low 
power  service. 


reception  will  often  be  possible  without 
an  outside  receiving  antenna.  For  each 
of  these  reasons  we  feel  that  the 
traditional  role  of  front-to-back  ratios  as 
a  "safety  factor"  is  appropriate  in  the 
low  power  service.  By  "safety  factor" 
we  mean  it  is  a  characteristic  of 
receiving  antennas  that  permits 
interference  or  ghosting  to  be  eUminated 
in  some  instance,  but  we  will  not  rely  on 
it  in  determining  where  it  is  "apparent 
that  interference  will  be  caused." 

39.  Offset  Operation  and  Frequency 
Tolerances.  We  are  convinced  by 
comment  that  carrier  frequency  offsets 
should  be  a  permitted  means  of  limiting 
or  eliminating  co-channel  interference. 
To  assure  uniform,  and  we  believe  fair, 
treatment  of  appUcants  and  licensees. 
we  are  adopting  standards  for  low 
power  offset  operation.  If  an  application 
proposes  offset  operation,  an  offset  must 
be  specified.  Til?  possible  offsets  are  the 
same  as  those  at  which  full  service  TV 
stations  are  authorized:  Zero,  at  the 
standard  carrier  frequencies  for  the 
channel;  plus,  with  carrier  frequencies 
10  kHz  above  the  zero  offiset  carriers; 
and  minus,  with  carrier  frequencies  10 
kHz  below  the  zero  offset  carriers.  The 
frequency  tolerance  of  a  low  power 
station  operating  with  a  specified  offset 
will  be  ±  kHz,  the  same  as  the  fuU 
service  TV  station  frequency  tolerance. 
The  fi«quency  tolerance  for  stations 
v«rithout  a  specified  offset  will  be  the 
same  as  the  current  translator 
requirements.  When  two  stations  (both 
low  power  or  one  low  power  and  one 
full  service)  are  to  operate  with 
difference  offsets  (zero  and  plus,  zero 
and  minus,  or  plus  and  minus]  the  co- 
channel  offset  D/U  ratio  applies.  When 
two  stations  are  to  operate  vrith  the 
same  offset  or  one  or  both  stations  do 
not  specify  an  offset,  the  co-channel 
non-offset  D/U  ratio  applies.  See. 
paragraph  40,  infra.  Comments  indicate 
that  manufacturiers  are  capable  of 
producing  equipment  meeting  the  ±  kHz 
frequency  tolerance.  Comments  also 
convince  us  that  even  if  only  a  small 
increase  in  equipment  cost  is  involved,  it 
is  not  justified  for  the  vast  majorify  of 
existiiig  stations  (and  a  significant 
number  of  proposed  stations]  that  are 
located  in  rural  areas  where  little  or 
nothing  woidd  be  gained  by  a  tighter 
frequency  tolerance. 

40.  D/U  Ratios.  We  are  adopting  the 
desired-to-undesired  ratios  proposed  in 
the  Notice  for  UHF  and  in  the  Further 
Notice  for  VHF.  No  comments  raised 
objections  to  the  proposed  values  for 
VHF  or  the  proposed  co-channel  values 
for  UHF.  In  addition,  no  comments 
addressed  the  possibility  raised  in  the 
Further  Notice  that  low  power  to  low 


power  ratios  could  be  different  from  low 
power  to  full  service  ratios.  Lacking 
support  or  opposition,  we  are  adopting 
the  same  ratios  for  predicting 
interference  to  either  a  low  power  or  a 
full  service  station.  Several  parties  note 
that  the  D/U  ratios  proposed  in  the 
Notice  for  adjacent  channel  and  taboo 
channel  relationships  are  mean  receiver 
values  from  the  1974  Commission  staff 
study  *"  and  they  argue  for  a  more 
conservative  approach  where  the  D/U 
ratios  would  represent  a  level  of 
performance  exceeded  by  90%  of  the 
tested  receivers.  The  Electronics 
Industries  Association,  Consumer 
Electronics  Group,  representing  receiver 
manufacturers,  suggests  that  more 
conservative  ratios  be  used  for  a  period 
of  five  years.  EIA  indicates  that 
receivers  have  improved  noticeably 
since  the  1974  tests  and  that  they  will 
continue  to  improve.  However,  EIA 
ai^es  that  additional  time  is  required 
for  the  newer,  better  receivers  to 
represent  a  larger  percentage  of  the  sets 
being  used.  Because  of  the  industry 
representative's  comments  on  receiver 
improvements,  and  the  eight  years  that 
have  passed  since  the  tests  were 
completed,  we  are  of  the  opinion  that 
use  of  the  proposed  mean  values  is 
justified.  Essentially,  there  are  two 
reasons  for  this  conclusion.  On  the  basis 
of  the  above,  we  are  convinced  that 
most  receivers  currently  in  use  actually 
perform  better  than  the  ratios  indicate. 
In  addition,  we  expect  that,  over  the 
next  few  years,  most  new  low  power 
stations  will  exceed  the  protection 
criteria  by  a  comfortable  margin  so 
there  will  be  few,  if  any,  problems  of 
actual  interference.  Thus,  some    ~ 
additional  time  will  exist  during  which 
the  average  receiver  is  expected  to 
improve.  Finally,  we  do  not  wish  to 
reduce  the  manufacturers'  incentive  to 
continue  to  improve  those  receiver 
characteristics  that  affect  interference. 
Inferior  receivers,  as  some  point,  will  be 
exposed  to  undesired  signals  that  will 
produce  interference.  We  believe  that 
this  is  preferable  to  adopting  standards 
that  protect  inferior  receivers,  at  a  cost 
of  reducing  the  number  of  low  power 
stations  that  can  exist 

41.  Circular  Polarization.  In  comments 
discussing  transmitter  output  power. 
General  Electric  Company  proposes  that 
transmitters  with  twice  the  normally 
permitted  power  be  allowed  to  feed  a 
circulariy  polarized  transmitting 
antenna.  Circular  polarization  i8.a 
recognized  means  of  improving 


"W.  K.  Roberts  and  L  C  Middlekamp,  A  Study 
of  the  Characteristics  of  Typical  Receivers  Relativa 
to  the  UHF  Taboo*,  NfTS  PB-2SS  067  Qtma,  1874). 
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reception  within  a  station's  service  area. 
It  commonly  is  achieved  by  transmitting 
both  a  horizontally  polarized  and  a 
vertically  polarized  component  of  the 
signal  with  a  fixed  phase  relationship 
between  the  components.  Hie  addition 
of  a  vertical  component  does  not 
increase  the  distances  at  which  a  station 
provides  service  or  causes  interference. 
Full  service  stations  are  permitted  to 
transmit  a  vertically  polarized 
component  as  long  as  it  does  not  exceed 
the  horizontal  component  in  any 
direction.  In  the  past  through  a  waiver 
process,  translators  have  been  allowed 
to  transmit  a  circularly  polarized  signal. 
However,  they  have  been  required  to 
use  two  transmitters  or  a  transmitter 
with  multiple  Hnal  amplifier  stages,  and 
two  transmission  lines  connecting  the 
transmitters  to  the  antennas.  We  believe 
that  it  is  both  reasonable  and 
appropriate  for  us  to  amend  our  rules 
herein  to  permit  low  power  circular 
polarization  and  to  permit  a  higher 
transmitter  power  output  when  a 
circularly  polarized  antenna  is  used 

42.  Canadian  and  Mexican 
Notification.  A  translator  notification 
procedure  has  evolved  for  stations  in 
the  Canadian  border  area.  Canada  is 
notified  of  1  watt  VHF  translators 
within  10  miles  of  the  border,  and  10 
watt  VHF  b-anslators  and  100  watt  UHF 
translators  within  20  miles  of  the  border. 
Because  100  watt  VHF  translators  and 
1.000  watt  UHF  ti'anslators  have 
required  a  channel  in  the  Table  of 
Assignments,  they  have  been 
coordinated  if  they  were  in  the  area 
covered  by  the  full  service  TV 
Agreement,  within  250  miles  of  the  U.S.- 
Canada border.  There  is  no  established 
protocol  for  notifying  Mexico  of 
translators  in  the  border  area.  The  full 
service  TV  Agreements  with  Mexico 
require  coordination  of  VHF  stations 
within  250  miles  of  the  border  and  UHF 
stations  within  199  miles.  We  currently 
are  formulating  a  procedure  for  both 
Mexican  and  Canadian  notifications. 
Until  new  agreements  are  reached,  low 
power  authorizations  in  the  border 
areas  (except  those  that  would  not 
require  notification  under  the  above 
standards]  will  be  conditioned  on 
Canadian  or  Mexican  concurrence. 
'     43.  Cable  Protection.  The  National 
Cable  Television  Association,  with 
Spectradyne,  has  voiced  concern  that 
low  power  stations  could  cause 
interference  to  cable  systems  at  the        / 
headend  antenna  where  TV  rebroadcast 
signals  are  received,  cable  distribution 
systems  and  at  subscribers'  receivers. 
To  protect  cable,  NCTA  would  have  the 
Commission  license  low  power  stations 
only  on  UHF  channels  and  put  the 


burden  of  frequency  coordination  and 
correction  of  interference  on  the  low 
power  operator.  The  Association  of 
Maximum  Service  Telecasters,  the 
Corporation  for  Public  Broadcasting,  the 
National  Translator  Association  and 
others  oppose  NCTA,  arguing  that  the 
potential  for  interference  to  cable  is  not 
as  serious  as  NCTA  fears  and  that,  in 
any  case,  cable's  unregulated  use  of 
radio  frequencies  is  predicated  on  its 
nonpreclusion  of  broadcast  uses  of  the 
band.  NTIA  supports  a  scheme 
substantially  similar  to  that  proposed  in 
the  Notice,  whereby  the  Commission 
would  consider  well-documented 
objections  to  low  power  applications 
based  on  potential  headend 
interference,  but  that  other  low  power/ 
cable  interference  is  to  be  solved 
between  the  parties,  with  primary 
responsibility  for  correction  of  cable- 
related  problems  on  theiaable  operator. 
In  the  interest  of  spectral  efficiency,  we 
have  decided  not  to  limit  low  power  to 
the  UHF  spectrum.  We  are  aware  that, 
on  occasion,  interference  problems  have 
arisen  between  cable  and  full  service 
stations  on  VHF  channels.  However,  we 
believe  that  it  would  be  spectrally 
inefficient  to  preclude  low  power 
stations  from  the  VHF  band  altogether, 
when  there  are  many  locations  where 
this  will  not  occur.  We  do  not  feel  it 
necessary  to  restrict  the  low  power 
operator's  range  of  choice  between  VHF 
and  UHF  frequencies,  which  may 
depend  on  factors  such  as  cost 
differential,  channel  availability  and 
coverage  potential. 

44.  We  believe  that  with  one  minor 
modification,  the  cable/low  power 
interference  rules  originally  proposed 
generally  will  be  adequate  to  control 
potential  interference  problems  with 
minimal  disruption  to  existing  service. 
The  rules  are  as  follows: 

1.  The  low  power  station  operator  is 
strictly  responsible  for  taking  immediate 
corrective  action  when  an  interfering 
condition  to  any  other  service  results 
from  operation  in  violation  of  the 
Commission's  technical  standards,  or 
from  improper  maintenance.** 

2.  The  cable  operator  generally  is 
responsible  for  correcting  interference  in 
the  cable  distribution  system  and  at 
subscribers'  sets.** 

3.  The  Commission  will  not  knpwingly 
authorize  a  low  power  station  that  is 
likely  to  cause  serious  interference  to 
reception  at  an  existing  cable  television 
headend.  If  this  does  occur,  the  parties 


will  be  encouraged  to  settie  the  matter 
between  themselves,  in  light  of  the 
Commission's  first-come,  first-served 
policy,  that  wiU  favor  the  pre-existing 
service. 

Because  the  Commission  has  no 
computer  data  base  of  cable  headend 
locations  and  stations  received,  or  of 
chaiuiels  used  elsewhere  in  the  cable 
distribution  system,  we  have  no  means 
of  considering  cable  systems  in  our 
automated  processing  procedures. 
Where  we  receive  docimiented 
submissions  raising  a  substantial  and 
material  question  that  a  proposed  low 
power  station  will  cause  serious 
interference  to  a  cable  system,  we  shall 
designate  the  application  for  hearing, 
pursuant  to  Section  309  of  the 
Communications  Act  "However,  as  we 
have  said,  where  an  operational  low 
power  station  causes  interference  to  a 
pre-existing  cable  headend,  we  expect 
the  parties  to  settle  the  dispute  among 
themselves  and  come  to  the  Commission 
only  as  a  last  resort  We  would  afford 
the  earlier  entrant  whether  it  be  the 
cable  system  or  the  low  power  station, 
favorable  consideration  over  the  later 
one,  and  we  would  expect  this  to  be  a 
factor  in  their  negotiations. 

45.  With  respect  to  other  interference 
problems,  e.g..  "local  pickup" 
interference  at  the  television  receiver, 
we  do  not  find  a  sound  basis  for 
affording  formal  protection  to  cable 
systems  in  general.*'  Cable's  use  of 
radio  frequencies  is  based  on  its 
nonpreclusion  of  broadcast  uses; 
therefore  there  is  no  basis  for  affording 
cable  such  formal  protection.^  On  the 


"TUt  provteion  appUe*  not  only  to  cabia,  bat  to 
all  MTvloea. 

**Ai  dlKusaad  in  paragrapii  4S.  Infra,  we  are 
penuaded  that  the  special  case  of  po-chaimel 
interference  to  the  output  of  a  let-top  converter 
requlrea  a  difiarent  appraach. 


"See.  Has  CommunicaUona  Corporatioo  v. 
FCC  420  F;  2d  038  p.C.  Or.  1909).  However,  at 
noted  above,  pre-grant  hearings  on  cable/low 
power  interference  itiuet  will  be  authorized  only 
where  CATV  lyitenu  are  able  to  show  the  potentiai 
for  interference  with  lufBcient  certainty  and 
ipedfldty  to  warrant  deiignatlon  of  the  issue  for 
hearing.  See,  Washoe  County  School  District  File 
No.  BPTTV-0086,  FCC  81-533,  released  December  3, 
1981:  Capital  Communications,  Inc.,  File  Noa. 
BPTTV-8003111C  and  BPTTV-800312IB.  FCC  81-«94. 
released  December  4. 1981. 

♦*  Microband  makes  an  argument  for  protection  of 
Multipoint  Distribution  Service  down-converters 
that  operate  on  Channels  12  and  13.  We  believe  the 
same  rationale  applies  to  MDS  use  of  radio 
frequencies  as  to  cable  and.  accordingly,  we  are  not 
extending  such  protection,  but  expect  the  parties  to 
any  such  disputes  to  settle  them  privately. 

"See.  e.$..  Memorandum  Opinion  and  Order, 
Heart  of  Texas  TV.  2S  F.CC  2d  7M  (197D):  ncon$id. 
denied.  27  F.CC.  2d  200  (1971).  While  thu  caaa 
holds  that  cable  syatama  most  altar  fadliUea  to 
pennlt  VHF  traiiaUtota,  the  t«xt  evtnoas  the 
Commlaaioo's  flaxibla  approach,  mandated  tn  H  a  B 
Commnnlcatlaoa  Corpotaboo.  lupra.  n.  39,  of 
attamptlog  to  aocanmodata  aa  many  competing 
interests  aa  poaaibla  in  soch  altuattona.  Accord,  Saa 
Juan  Nonprofit  TV  AaaocUtlon.  22  F.CC  ad  371 
(1970). 
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other  hand,  we  find  merit  in  NCTA's 
contention  that  some  interference 
problems  may  occur  frequently  and  be 
expensive  for  cable  operators  to  correct 
Various  means  to  alleviate  interference 
from  broadcast  stations  may  be 
available  to  cable  operators.  In  some 
instances,  the  cost  of  correction  would 
not  be  prohibitive,  and  would  more 
easily  be  borne  by  the  cable  operator. 
See,  Oregon  Broadcasting  Company.  20 
F.C.C  2d  246  (1960].  We  also  note  that 
our  decision  to  restrict  VHF  translators 
and  low  power  stations  to  10  watts 
except  where  a  station  is  proposed  on 
an  assigned  channel  further  vrUl  reduce 
the  magnitude  of  the  problem.  In  the 
Notice  we  proposed  to  allow  100  watt 
operation  in  any  situtation  where  the  co- 
channel,  and  adjacent  channel  full 
service  mileage  separations  were  met 
As  a  result  of  our  decision  not  to  extend 
100  watt  operation  beyond  assigned 
channels,  cable  operators  will  no  longer 
have  to  accept  the  consequences  of  100 
watt  VHF  translators  or  low  power 
stations  except  in  locations  where  they 
already  were  aware  of  the  possibility  of 
a  VHF  full  service  station.  The 
comments  have  persuaded  us  that  one 
additional  circumstance,  however,  does 
require  special  consideration.  Where  a 
new  translator  or  low  power  station  will 
cause  interference  to  die  output  channel 
of  an  existing  cable  converter,  we 
believe  that  the  cable  system  may 
deserve  some  protection.  In  view  of  the 
minimal  preclusive  impact  this  will  have 
(foreclosing  at  most  one  VHF  channel 
from  local  use  by  translators  or  low 
power  stations),  we  find  this  a 
reasonable  accommodation  to  make  to  a 
cable  operator  who  already  has  gone  to 
considerable  effort  to  minimize  the 
system's  use  of  broadcast  spectrum  by 
using  a  converter.  We  believe  that  this 
possibility  warrants  extension  of  the 
"first  in  time,  first  in  right"  policy  we  are 
adopting  with  respect  to  headend 
interference.  Not  only  will  this  achieve 
equity  between  the  parties,  more 
importandy,  we  believe  that  in  this 
circumstance  it  best  serves  the  public 
interest  to  protect  an  expectation  of 
continued  service  that  may  have  arisen 
over  time,  instead  of  permitting  its 
degradation  by  a  later  entrant  Given 
the  small  number  of  cases  in  which  this 
should  occur,  we  believe  that  the  best 
way  to  handle  the  situation  is  via 
documented  objections  filed  by  the 
cable  operator  operators  to  applications 
of  translators  or  low  power  stations  that 
will  be  both  co-channel  to  the  output 
channel  of  existing  converters  and  close 
enough  to  generate  local  pick-up 


problems.**  We  continue  to  encourage 
private  resolution  of  all  cable/low 
power  interference  problems,  informed 
by  our  policy  to  favor  the  earlier 
spectrum  user  in  the  headend  or 
converter  situations.  Therefore,  we  are 
amending  our  rules  explicitly  to  state 
that  in  the  event  of  cable/low  power 
interference,  the  first  user  of  the 
frequency,  whether  cable  or  low  power, 
will  have  priority  when  interference 
precludes  joint  use  in  these  two 
circumstances,  and  the  later  entrant  will 
be  responsible  to  correct  the  interfering 
condition.  The  cable  operator  will  be 
responsible  to  correct  all  other 
interfering  situations.  See,  Appendix  A, 
S  74.703(d). 

46.  Land  mobile  service.  The  1979 
World  Administrative  Radio  Conference 
recognized  the  potential  for  shared  Land 
Mobile/Broadcast  use  of  the  frequencies 
between  512  and  806  MHz  (TV  channels 
21  through  69).  Assuming  the  WARC 
agreement  is  ratified  by  the  U.S.  Senate, 
the  Commission  will  be  permitted,  if  it 
wishes,  to  authorize  both  land  mobile 
and  broadcast  stations  in  this  spectrum. 
In  this  regard,  we  intend  to  implement 
procedures  for  the  processing  of  LPTV 
applications  that  take  into  account  the 
potential  for  such  sharing  in  and  near 
major  urban  areas  where  the  greatest 
long-term  needs  for  land  mobile 
chaimels  exist  Specifically,  we  shall 
examine  all  low  power  TV  appUcations 
within  at  least  a  100-mile  radius  of  the 
ten  largest  U.S.  metropolitan  areas  to 
determine  what  accommodation,  if  any, 
is  possible  if  we  decide  to  provide  some 
land  mobile  spectrum,  while,  at  the 
same  time,  not  unduly  diminishing  the 
spectrum  available  for  low  power 
television.  (We  are  most  concerned 
with:  Boston,  Chicago,  Dallas,  Detroit 
Houston,  Los  Angeles,  New  York, 
Philadelphia,  San  Francisco,  and 
Washington,  D.C.)  In  effect  we  shall 
attempt  through  a  staff  study  and  our 
application  processing  procedures,  to 
determine  what  impact  additional  land 
mobile  sharing  with  low  power  TV  has 
in  these  cities.  Also  with  respect  to  land 
mobile  operations,  we  note  that  a 
number  of  parties  have  decried  the 
protection  standards  we  proposed  for 
land  mobile  systems  now  sharing  VHF 
frequencies  ^th  broadcast  users.  The 
UHF  taboos,  however,  still  are  a  matter 
of  study.  Pending  final  resolution  of  this 
issue,  we  are  inclined  to  adopt  the 
standards  proposed  in  the  Notice  for  the 


**  Unlike  conaumer  electronict  products  such  •• 
TV  games  and  VC3U,  cable  coverten  normally  do 
not  come  with  a  switch  to  change  the  output 
between  two  adjacent  channels.  If  they  did.  then  the 
cable  problem  could  be  solved  simply  by  switching 
to  the  channel  unused  by  the  translator  or  low 
power  station. 


protection  of  land  mobile  stations,  widi 
a  few  modifications  urged  in  comments. 
We  do  not  believe  that  these  standards 
normally  will  residt  in  interference,  and 
we  conclude  that  they  are  practicable,  at 
least  on  a  short-term  basis.  However,  to 
the  extent  that  interference  does  residt 
low  power  stations  are  being  authorized 
on  a  secondary  basis  to  all  stations  in 
existing  primary  allocations  and  must 
both  correct  whatever  interference  they 
cause  or  cease  operation  and  accept 
whatever  interference  they  receive  from 
stations  in  the  primary  allocations.  Also, 
to  protect  the  Offshore  Radio 
Telecommimications  Service  Operations 
on  Channel  17,  we  are  adopting 
somewhat  more  restrictive  standards  for 
low  power  stations  in  the  Gulf  of 
Mexico.  We  believe  that  this  is  possible 
without  significantiy  reducing  the  area 
within  which  Channels  16, 17  and  18  can 
be  used,  because  existing  full  service 
stations  on  related  channels  and  the 
Channel  17  Houston  land  mobUe 
allocation  leave  littie  of  the  Gulf  area 
with  these  channels  available.  Further, 
the  area  where  Channels  16, 17  and  18 
otherwise  might  have  been  used  are  for 
the  most  part  sparsely  populated  with  a 
large  number  of  other  UHF  channels 
available  for  low  power  use.  Therefore, 
we  are  adopting  rules  prohibiting 
Chaimel  16, 17  and  18  low  power 
stations  in  the  following  areas:  (1) 
Channel  17  will  not  be  available  in  the 
area  south  of  31*  30"  North  Latitude, 
west  of  86*  30*  West  Longitude  and  east 
of  95*  30*  West  Longitiide;  (2)  Channels 
16  and  18  will  not  be  available  in  the 
area  south  of  30*  00*  North  Latitude, 
west  of  87*  00*  West  Longitude  and  east 
of  95*  00*  West  Longitude.  A  computer 
review  of  translator  stations  and 
applications  and  pending  low  power  and 
translator  applications  disclosed  only 
two  on  these  chaimels  within  these 
areas,  both  for  Channel  16  at  Galveston, 
Texas.  Because  Galveston  is  40  miles 
bom  Houston,  within  the  Channel  17 
land  mobile  protected  contour,  these 
applications  cannot  be  granted, 
regardless  of  the  ORTS  protection 
standards.  The  Commission  also  is 
aware  of  two  petitions  for  rulemaking, 
one  filed  by  the  Offshore  Telephone 
Company  (RM-3924)  and  the  other  by 
the  Sheriffs  Department  of  Los  Angeles 
County  (RM-3975),  both  requesting 
nonbroadcast  use  of  portions  of  the 
UHF-TV  broadcasting  spectrum.  Our 
action  today  could  have  a  negative 
impact  upon  the  possibility  of  a 
favorable  outcome  on  either  of  these 
petitions.  Based  upon  our  initial 
analysis,  it  appears  that  some  degree  of 
sharing  between  the  Offshore  Telephone 
Company  use  of  Channels  15  and  16  and 
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low  power  TV  may  be  possible.  On  the 
othef  hand,  the  mutual  accommodation 
of  the  Sheriff's  petition  and  low  power 
TV  seems  to  be  considerably  more 
difficult,  if  not  impossible.  Again  this 
e)q)ectation  is  based  on  very 
preliminary  analysis,  and  some 
possibilities  for  land  mobile  sharing  still 
may  exist  even  with  significant 
development  of  low  power  TV. 
However,  due  to  the  strong  public 
support  and  demand  for  low  power  TV, 
we  do  not  consider  it  to  be  in  the  public 
interest  to  delay  this  proceeding  to 
review  further  diese  two  petitions, 
particularly  because  the  Commission 
has  not  yet  even  determined  whether 
petitioners  have  made  a  threshold 
showing  warranting  rulemaking.  After 
further  analysis  has  been  completed, 
these  petitions  will  be  accommodated 
through  separate  proceedings  and  to  the 
extent  the  Commission  determines 
appropriate. 

47.  Auxiliary  Services.  The  Notice 
proposed  that  low  power  stations  have 
access  to  auxiliary  broadcast 
frequencies,  where  available,  for  studio- 
to-transmitter  links  and  remote 
broadcast  pickups.  Subparts  D,  E,  P  and 
H  of  Part  74  of  the  Rules  cover  these 
uses.  Low  power  licensees  are  eligible 
for  remote  pickup  broadcast  station 
licenses,  under  Subpart  D.  Because  in 
BC  Docket  No.  81-793  we  are  proposing 
to  delete  S  74.003(b),  to  eliminate  use  of 
aural  microwave  spectrum  in  connection 
with  television  transmissions,  we  shall 
not  license  this  spectrum  to  low  power 
licensees,  until  and  unless  resolution  of 
Docket  81-793  permits.  The  present  rules 
governing  television  translator 
microwave  relays  in  Subpart  F  permit 
their  use  in  connection  with  translators 
only  to  obtain  permissible  TV 
programming;  the  frequencies  may  not 
be  used  in  connection  with  program 
origination.  Television  translator  relays 
are  accorded  the  lowest  priority  in  use 
of  the  microwave  frequencies  under  our 
present  roles,  see,  {  74.e02(h).  As  part  of 
an  originating  broadcast  service,  low 
power  stations  should  be  directly 
eligible  for  television  microwave 
assignmmts  for  STLs,  intercity  relay 
and/or  TV  pickups,  and  i  74.632(a)  will 
be  amended  accordingly.  The 
Commission  recently  initiated  a 
proceeding  to  establish  new  licensing 
policies  for  television  broadcast 
auxiliary  stations,  BC  Docket  No.  81- 
794.  **  The  Notice  of  Proposed  Rule 
Making  in  that  docket  encourages 
private  frequency  coordination  in  the 
assignment  of  television  auxiliary 
microwave  frequencies  and  proposes 
the  establishment  of  priorities  for  such 


assignments.  The  Notice  seeks  comment 
on  the  proper  place  for  low  power 
stations  in  the  hierarchy.  Because  there 
was  little  commentary  on  this  issue  in 
the  instant  proceeding,  and  because  BC 
Docket  No.  81-794  is  intended  to 
encompass  the  entire  panoply  of  users 
of  this  spectrum,  we  shall  defer  any 
possible  modification  of  the  present 
priority  afforded  to  television  translator 
relays,  and  leave  resolution  of  the 
priority  of  low  power  stations  to  BC 
Docket  81-794.  Finally,  we  are  amending 
S  74.832,  Subpart  H  of  the  rules  to  make 
low  power  television  licensees  eligible 
for  low  power  auxiliary  stations,^  as 
well  as  S  74.432(a}.  audio  remote  pickup 
stations. 

rV.  Technical  and  Engineering 
Requli«nents 

48.  The  Notice  addressed  a  number  of 
technical  issues  not  strictly  related  to 
spectrum  priority.  See,  Notice, 
paragraplu  63  through  67, 45  FR  at 
69188.  69189.  We  did  not  receive  a  great 
deal  of  commentary  on  this  subject, 
possibly  because  we  are  maintaining 
rather  than  changing  most  of  our  current 
regulations  in  this  area.  Nevertheless,  it 
remains  our  belief  that  the  technical 
aspects  of  low  power  operation  are 
critical  to  its  success  as  a  new 
broadcast  service  and  to  its  coexistence 
with  existing  services.  We  emphasize 
that  we  shall  require  strict  adherence  to 
the  technical  standards,  both 
interference-related  and  others,  adopted 
herein  for  low  power  stations. 

49.  Transmitter  and  Other  Equipment 
Standards,  We  are  retaining  I  74.750. 
which  requires  type  acceptance  of  low 
power  transmitters.  Low  power  STV 
operations  must  use  a  Commission- 
approved  encoding  system.  Section 
74.736,  which  governs  out-of-band 
emissions,  will  remain  in  force.  Section 
74.761,  requiring  frequency  tolerance 
maintenance,  vrill  continue  to  be 
enforced.  Where  offset  operation  is 
proposed,  transmitting  equipment  with 
the  stability  needed  to  meet  a  stricter 
frequency  tolerance  will  be  required. 
See,  paragraph  39,  supra.  While  we  are 
amending  {  74.734  to  require  an  operator 
in  attendance  uinder  some  conditions 
[see,  paragraph  95,  infra  ),  we  shall 
continue  to  enforce  S  74.734(a)(6),  which 
requires  observation  for  ten  continuous 
minutes  per  day  of  the  off-air  signal  of 


translators  employing  modulators.  We 
shall  require  the  transmitting  equipment 
used  by  low  power  stations  to  comply 
with  those  existing  provisions  of 
{  74.750  that  relate  to  ttie  prevention  of 
interference.  However,  we  are  not 
adopting  technical  operating  standards 
for  the  transmitted  sync  pulse  and 
blanking  wave  forms,  color  biust  or 
audio  distortion.  Our  concern  in  regard 
to  low  power  technical  standards  is 
primarily  avoidance  of  objectionable 
Interference.  We  would  hope  that 
marketplace  considerations  will  provide 
additional  incentive  for  low  power 
licensees  to  maintain  high  quality 
signals  for  viewers. 

V.  Applications 

50.  Form  346,  u  revised  for  use  by 
both  translator  and  low  power 
applicants,  continues  to  seek 
information  regarding  the  citizenship, 
character  and  financial  qualifications  of 
the  applicant,  as  well  as  technical 
aspects  of  the  proposal,  as  enumerated 
in  Section  306(b)  of  the  Communications 
Act  and  our  rules  and  regulations.^ 
Without  opining  on  their  continued 
vitality,  we  shall  continue  to  enforce  the 
minimum  qualifications  to  hold  a 
broadcast  license  in  the  low  power 
service,  leaving  the  possible 
modification  or  curtailment  of  such 
qualifications  to  proceedings  designed 
for  that  purpose,  e.g..  Notice  of  Inquiry, 
Gen  Docket  No.  61-500. 47  FR  40899 
(August  13. 1981].*^  It  goes  without 
saying  that  we  believe  that  the  low 
power  service  Is  an  ideal  candidate  for 
any  modifications  of  qualifications  that 
are  accomplished  in  other  proceedings. 
However,  because  the  Commission 
intends  to  examine  these  Issues  in 
separate  proceedings  in  the  futiue,  we 
shall  not  make  changes  at  this  time. 

51.  We  also  envision  several 
simplifications  in  application  processing 
procedures  for  low  power  applications. 
It  is  consistent  with  the  spirit  of  Gen. 
Docket  No.  79-137,  Revised  Procediu^s 
for  the  Processing  of  Contested 


**FCC  S1-SS7.  ralMuad  Novamber  2S,  1981. 


*In  thii  ootmectlon,  we  ihall  state  here  ttiat  we 
do  not  see  the  necessity  of  changing  the  name  of  the 
low  power  television  service,  as  some  parties  have 
suggested,  either  because  the  tenn  "low  power" 
itself  has  ■  negative  connotation  or  to  avoid 
confusion  with  low  power  auxiUary  stations.  We 
believe  a  greater  amount  ol  confusion  la  likely  to 
result  from  changing  the  name  of  the  low  power 
television  service  at  this  point 


'*The  tnfonnatlon  that  wfS  be  required  on  revised 
Form  346  ia  atUcbed  at  Appendix  B.  OMB  approval 
must  be  obtained.  Fonaa  347  and  348,  the  license 
and  renewal  forma,  also  will  be  revised  to  reflect 
the  rule  changes  contained  herein.  Until  the 
computer  to  be  used  ia  processing  is  operational  wt 
shall  continue  processing  rural  freexa-exempt 
applications  manually.  In  order  to  facilitate  these 
efforts,  we  have  appended  a  request  for  a 
topographical  exhibit  to  the  applicaUon  form.  As 
indicated,  this  additional  iafanaaUoo  may  be 
supplied  at  the  option  ot  the  applicanL  However,  it 
could  considerably  expedite  the  processing  of  the 
application. 

*'We  are,  however,  simplifying  the  showing 
required  to  deaoBstrata  flnaiiiglal  ability  to  a 
certification  nuiiilmm— t  In  ooofonnlty  with  our 
practice  with  other  broadcast  applications. 
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Broadcast  Applications.  72  F.C.C.  2d  202 
(1979),  and  with  the  secondary  nature  of 
the  low  power  service,  that  low  power 
processing  procedures  be  streamlined  to 
the  extent  practicably  possible.  We 
emphasize,  however,  that  we  intend  to 
maintain  strict  standards  for  acceptance 
of  applications.  A  low  power  application 
must  be  complete  and  sufficient  to  be 
accepted  for  filing.  Applications  with 
blatant  defects  wiil  be  returned.  This 
poUcy  represents  a  departure  from  the 
standard  set  out  in  S  73.3564(a)  of  our 
rules,  under  which  "substantially 
complete"  applications  are  acceptable 
for  filing.  It  resembles,  rather,  the 
acceptance  criteria  of  Part  22  of  our 
rules,  which  requires  complete 
applications,  and  return  of  blatantly 
defective  applications.  See,  e.g., 
§§  22.31(b)(2)  and  22.32(b)(1)  of  the 
rules.  Under  our  present  broadcast  rules, 
an  application  that  is  not  grantable 
because  it  is  incomplete  still  may  be 
acceptable  for  filing,  because  it  is  not 
"patendy  defective"  and  it  is 
"substantially  complete."  See.  James 
River  Broadcasting  Corp.  v.  FCC  399  F. 
2d  585  (1968).  On  the  other  hand,  clearly 
deficient  applications  may  be  returned. 
Henry  M.  Lesher,  41  R.R.  2d  1593  (1977). 
The  Commission  and  the  courts,  in 
applying  this  standard,  have 
emphasized  that  administrative  fairness 
requires  full  notice  to  parties  whose 
rights  may  be  affected  by  our  rules 
regarding  what  is  required  of  them  to 
comply.  Where  such  notice  is  afforded, 
the  Commission  may  require  strict 
compliance.  Ranger  v.  FCC,  297  F.  2d  240 
(1961).  It  is  open  to  us  to  modify  our 
acceptabilify  standards  as  they  apply  to 
low  power  and  translator  applications, 
so  long  as  we  do  so  explicitly  and  with 
good  reason: 

There  is  also  an  interest  in  procedures  and 
administrative  techniques  that  enable  the 
Commission  to  handle  its  work  load 
efficiently,  and  with  optimum  use  of  limited 
administrative  resources.  Perhaps  the 
Commission  can  accommodate  the  various 
interests  by  adopting  administrative 
expedients  that  for  example,  explicitly 
require  all  applicatioiu  to  be  letter-perfect 
when  filed. 

Radio  Athens,  Inc.  (WATH)  v.  FCC.  401 
F.  2d  398  (D.C.  Cir.  1968).  We  now  do  so. 
for  the  following  reason.  The 
Commission's  limited  resources  and  the 
large  number  of  low  power  applications 
to  be  processed  simply  will  not  permit 
the  staff  to  coach  applicants  in 
correcting  defects  or  omissions  in 
applications  that  have  been  filed,  as 
sometimes  has  been  the  case  in  the  past 
Defective  low  power  applications  will 
be  returned  summarily,  and  if  they  are 
resubmitted  with  perfecting 
amendments,  they  will  be  placed  at  the 


end  of  the  processing  line,  unless 
passage  of  a  cut-off  date  precludes 
consideration  altogether,  in  which  case 
the  resubmission  will  be  returned. 
Because  explicit  notice  of  change  in 
policy  was  not  afforded  in  the  Notice  of 
Proposed  Rule  Making  in  this 
proceeding,  pending  appUcants  will 
have  the  opportimity  to  perfect  their 
appUcations  without  loss  of  rights  that 
arguably  may  have  accrued  during  the 
ninety  day  amendment  period  discussed 
in  paragraph  56,  infra. 

52.  Ohace  an  application  has  been 
accepted  for  filing,  it  will  be  placed  on  a 
cut-off  list,  which  will  set  the  deadline 
for  the  filing  of  competing  applications 
and  petitions  to  deny.  Applications 
received  by  the  cut-off  date  that  are 
accepted  for  filing  will  be  examined  for 
exclusivity,  and  those  determined  to  be 
mutually  exclusive  with  applications 
that  appeared  on  the  "A"  cut-off  list  will 
be  placed  on  a  "B"  cut-off  list,  that  sets 
a  deadline  for  petitions  to  den3r,  no 
competing  applications  may  be  filed  to 
"B"  list  applications. 

VI.  Comparative  Proceduies  and  Criteria 

53.  The  Notice  of  Proposed  Rule 
Making  proposes  the  following  system 
of  comparative  evaluation,  to  enable  the 
Commission  expeditiously  to  decide 
among  competing  applicants: 

(1)  Notification  of  mutual  exclusivity 
to  applicants; 

(2)  Thirty  days  for  amendments  to 
remove  mutual  exclusivity. 

(3)  Pre-designation  conference  among 
applicants  and  staft 

(4)  Designation  of  mutual  exclusivity 
and  paper  hearing  concerning: 

(a)  Qualification  issues; 

(b)  Technical  aspects  of  the 
applications;  and 

(c)  Claims  to  preference  points. 

(5)  If  no  single  applicant  emerges 
victorious  from  the  paper  hearing, 
random  selection  among  qualified 
appUcants. 

The  Notice  proposes  the  following 
comparative  preference  points: 

(1)  First  applicant  to  file  a  complete 
and  sufficient  application;^ 

(2)  Over  fifty  percent  minority 
ownership;  and 

(3)  Noncommercial  applicant 
proposing  noncommercial  service  to  the 
general  public. 

The  preferences  would  be  cumulative 
and  be  worth  one  point  each,  so  that  a 
first-filed  minority  applicant  would  have 
two  points  and  would  win  the  frequency 
over  a  competing  noncommercial 
applicant,  for  example.  This 
comparative  system  contains  three 


*This  prefemice  wookl  only  be  operative  for 
applications  filed  after  the  dose  of  tbe  rule  making. 


departures  from  our  customary  method 
of  comparing  mutually  exclusive 
apphcations:  a  paper  hearing  would  be 
held  on  designated  issues  intead  of  a 
hearing  with  oral  testimony;  there  are 
only  three  comparative  criteria,  and 
they  have  yes-or-no  answers;  and  a 
lottery  would  be  used  to  decide  among 
apphcations  that  are  equal  in 
comparative  points.  These  modifications 
were  intended  to  "avoid  head-to-head 
competition  among  applicants,  with  its 
profound  drain  upon  the  resources  of  the 
parties  and  the  administrative  agency." 
Notice  45  FR  at  60189. 

54.  These  comparative  criteria  and 
procedures  expUciUy  were  proposed  as 
a  "first  draft"  in  the  Notice,  and  we 
promised  to  consider  comments 
advancing  other  approaches.  The 
comments  addressing  the  comparative 
process  are  voluminous,  with  many 
opposing  the  notion  of  curtailed 
comparative  procedures  and  others 
proposing  much  more  elaborate 
preference  systems,  while  applauding 
the  basic  concept  Among  the  many 
factors  favoring  abbreviated 
comparative  procedures  for  low  power 
applications  are  that  low  power  is  a 
secondary  service;  that  prolonged  and 
elaborate  comparative  proceedings  may 
impose  serious  financial  barriers  for 
new  entrants  into  the  industry;  that  for  a 
new  service  it  is  difficult  to  predict 
which  comparative  factors  ^timately 
will  be  the  most  significant  or  desirable; 
that,  without  a  prohibition  on  traffiddng, 
stations  may  change  hands  soon  after 
construction,  mooting  an  elaborate 
preference  system:  and  that  the 
Commission  simply  does  not  have  the 
resources  prompUy  to  handle  the  volume 
of  comparative  hearings  required  to 
resolve  the  plethora  of  mutually 
exclusive  low  power  applications.  We 
find  these  arguments  convincing,  and  we 
think  the  solution  is  to  have  largely 
paper  hearings  among  competing 
apphcations,  as  detailed  below.  We 
beheve  the  modifications  in  our  original 
proposals  discussed  in  paragraphs  65 
through  68,  infra,  take  into  account  the 
somewhat  contradictory  goals  of  prompt 
authorizations  and  a  time-consuming, 
comprehensive  examination  of  aU 
relevant  information.  In  discussing  the 
steps  in  the  process,  we  shall  address 
each  of  the  proposals  from  the  Notice  in 
the  order  listed  in  paragraph  53  above. 
55.  Notice  of  Exclusivity.  AppUcants 
will  be  notified  that  their  apphcations 
are  mutually  exclusive  with  a  (or 
several)  appUcation(s)  by  their  inclusion 
on  a  "B"  cut-off  hst.  Mutually  exclusive 
applications  will  be  designated  for 
hearing.  However,  mutually  exclusive 
appUcants  may,  and  are  encouraged  to. 
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cooperate  in  private  settlement 
endeavors  to  remove  mutual  exclusivity. 
Applicants  should  explore  various 
options,  such  as  buying  out  a  competing 
applicant  or  agreeing  to  a  time  sharing 
arrangement,  keeping  in  mind  that 
settlement  agreements  must  be 
submitted  for  Commission  approval, 
pursuant  to  Section  311  of  the 
Communications  Act,  and  that  we  are 
committed  to  expeditious  processing  of 
all  settlement  agreements  that  eliminate 
the  necessity  for  comparative  hearings. 
It  will  facilitate  such  efforts  that  the 
Commission  does  not  consider  changes 
in  ownership  or  control  of  low  power 
television  applications  to  constitute  a 
major  change  entailing  competing 
applications,  although  these  are  subject 
to  petitions  to  deny.  See,  paragraph  77, 
infra.  Accordingly,  applicants  can  alter 
their  ownership  structure  via 
amendment  without  losing  cut-off 
protection.  We  point  out,  however,  that 
our  policy  prohibiting  amendments 
affecting  ownership  that  would  result  in 
comparative  advantage  after  the  "B" 
cut-off  date  has  passed  will  apply  in  the 
low  power  context. 

56.  Ninety  Day  Amendment  Period. 
All  present  applicants  will  be  afforded  a 
specific  ninety  day  period  during  which 
they  can  amend  to  bring  their 
applications  into  conformance  with  the 
fmal  low  power  rules.  On  account  of  the 
large  number  of  applications,  we  may. 
as  resources  permit,  stagger  our  requests 
for  amehdments.  This  will  be  announced 
via  public  notice  following  the  effective 
date  of  this  Report  and  Order.**  We 
have  devised  a  phased  approach  to  the 
processing  of  pending  applications.  See, 
Appendix  E, 

57.  General  Processing  Procedures. 
Applications  that  are  mutually  exclusive 
with  applications  already  on  published 
"A"  lists  will  be  placed  on  "B"  hsts. 
These  "B"  lists  will  be  published,  and 
will  afford  applicants  notice  of  their 
mutual  exclusivity.  After  the  deadline 
specified  in  the  "B"  list  for  Hling 
amendments  and  petitions  to  deny  has 
passed,  the  mutually  exclusive 
apphcations  will  be  processed.  If  the 
applicants  are  able  to  resolve  their 
mutual  exclusivity  in  a  manner 
acceptable  to  the  Commission,  the 


"A*  part  of  this  procesi.  we  wish  applicants  to 
ensure  that  they  have  provided  appropriate 
antennas,  with  model  numbers,  a  correct  polar 
diagram,  including  the  total  polar  plot,  accurate 
overall  height  above  ground  of  the  antenna  and 
altitude  of  ground  above  mean  sea  level  figures  and 
accurate  coordinates  for  the  site  proposed,  which 
must  reasonably  be  believed  to  be  available  for 
their  use.  Inaccurate  information  on  appUcatioiu 
delays  the  entire  processing  endeavor,  and.  under 
our  newly-adopted  strict  acceptance  standards,  will 
result  in  nonacceptance  of  future  low  power 
■ppUcatioiM. 


resulting  application  can  be  processed 
to  grant.  However,  if  the  parties  are 
unable  to  resolve  their  exclusivity,  the 
applications  will  be  designated  for 
hearing.  After  these  mutually  exclusive 
applications  have  been  designated  for 
hearing,  the  Commission  will  begin 
processing  the  remaining  applications. 

58.  Predesignation  Conference.  We 
are  not  making  the  initially-proposed 
predesignation  conference  with  staff  a 
formal  part  of  the  comparative  process, 
because  we  believe  settlements  and 
accommodations  can  be  accomplished 
expeditiously  without  Commission 
intervention,  and  our  limited  staff 
resources  better  can  be  utilized 
elsewhere.  In  light  of  the  delays  that,  to 
some  extent,  will  be  imavoidable, 
should  competing  applicants  be  tuiable 
to  resolve  their  differences  via  private 
negotiation,  we  strongly  encourage  all 
groups  of  mutually  exclusive  applicants 
to  cooperate  in  private  settlement 
endeavors  and  particularly  to  explore 
the  possibility  of  time-sharing  • 
arrangements.*"  As  we  have  said,  the 
Commission  will  attempt  to  consider 
setUement  agreements  submitted 
ptu-suant  to  Section  311  (c)  and  (d)  of  the 
Communications  Act  and  S  S  73.3525  and 
73.3568  of  the  rules  in  as  expeditious  a 
manner  as  possible.  Indeed,  such 
settlements  will  be  given  oiu"  highest 
priority  and  will  be  processed  and 
granted  before^jther  pending 
applications,  in  the  order  in  which  the 
settlement  agreements  are  received. 

59.  Designation.  The  designation 
orders  will  include  issues  raised  in 
petitions  to  deny  that  raise  substantial 
and  material  questions  of  fact  that  are  in 
dispute  and  require  a  hearing  for 
resolution.  See,  Section  309(e)  of  the 
Commiuiications  Act.  These  issues  may 
include  quahfications  to  hold  a 
broadcast  license  under  Section  308(b) 
of  the  Communications  Act,  as  well  as 
relevant  comparative  issues. 

60.  Issues  not  appropriate  for 
designation.  Because  of  the  many 
differences  between  the  low  power 
television  service  and  the  existing  full 
service  television  broadcast  service, 
expecially  the  secondary  status  of  low 
power  stations  and  their  small  service 
areas,  we  intend  to  limit  the  number  of 
issues  considered  in  low  power 
comparative  hearings  to  only  those  truly 
relevant  to  the  situation  at  hand.  One  of 
the  perennial  technical  issues 
considered  in  traditional  hearings 
among  mutually  exclusive  television 
applicants  has  arisen  under  the  aegis  of 


Section  307(b).*'  When  two  competing 
applicants  propose  service  areas  that 
are  to  any  degree  different,  the 
Commission  traditionally  has 
considered  evidence  on  the  amount  of 
area  and  the  population  served  by  the 
competing  applicants.  This  inquiry, 
tmdertaken  in  the  interest  of  ensuring 
that  the  applicant  proposing  the  most 
fair,  efficient  and  equitable  distribution 
of  new  service  will  predominate  in  the 
selection  contest,*'  has  been  one  of  the 
most  time  consuming  and  litigated 
issues  addressed  in  the  hearing 
context.** 

61.  We  shall  not  consider  argiunents 
directed  to  Section  307(b)  of  the 
Communications  Act  **  in  designating 
issues  for  low  power  applications,  for 
several  reasons.  In  the  first  place,  the 
tiered  processing  program  we  are 
implementing  [see.  Appendix  E) 
embodies  a  general  Section  307(b)  ' 
judgment  that,  of  the  6,000  pending 
applications,  those  which  fall  within  the 
most  rural  markets  should  be  given 
priority  over  those  proposing  to  serve 
more  urban,  and  well-served,  areas.  We 
recognize  that  the  rural  authorizations 
may  have  a  preclusive  effect  in  more 
urban  areas,  and  we  believe  that  this  is 
justified  by  the  fact  that  the  areas  to 
which  we  are  giving  priority  are  more  in 
need  of  service  and  that  it  represents 
fair  and  equitable  spectrum  allocation  to 
favor  them.  Second,  today's  broadcast 


"Sea,  Notice  of  Inquiry  on  Part-time 
Programming.  55  R.R.  2d  81  (1978):  but  see, 

Cosmopolitan  Broadcasting  Corp.  v.  FCC. P.  2d 

(D.C  Or.  1982). 


"47  U.S.C  307(b)  provides  that  "[i]n  considering 
applications  for  licenses,  and  modifications  *  *  * 
thereof  *  *  the  Commission  shall  make  such 
distribution  of  licenses  *  *  *  among  the  several 
States  and  communities  as  to  provide  a  fair, 
efficient,  and  equitable  distribution  of  radio  service 
to  each  of  the  same." 

"We  note  that  at  its  meeting  on  September  17, 
1981,  the  Commission  directed  its  staff  to  include  in 
it*  upcoming  legislative  amendments  a  proposal  to 
delete  Section  307(b)  from  the  Communications  Act 
"since  fair  and  equitale  distribution  of  radio  and 
television  service  generally  had  been  established 
nationwide."  See.  F.C.C  News,  Report  No.  5068, 
Mimeo  0034S1  (September  17. 1981). 

"This  may  well  be  because  a  "Section  307(b)" 
preference  is  considered  dispositive  over  applicants 
who  do  not  receive  this  preference.  See.  e.g..  FCC  v. 
Allentown  Broadcasting  Corp..  349  U.S.  348. 12  RJl. 
2019,  2021  (19SS). 

"In  the  Table  services.  TV  and  FM.  the  fairness 
of  the  allocation  is  dealt  with  primarily  in 
conjunction  with  the  rule  makiiig  that  amends  the 
Table  to  reflect  the  frequency  assignment. 
Applications  filed  under  ||  73.203(b)  and  73.607(b), 
which  permit  construction  of  a  radio  or  television 
station  within  ten  or  fifteen  miles  of  the  community 
of  assignment,  represent  the  only  instances  in  which 
Section  307(b)  issues  generally  arise  in  the 
application  process.  In  AM  radio,  where  there  is  no 
table  of  assignments.  Section  307(b]  issues  more 
frequently  arise  in  connection  with  competing 
applications.  Qear  resolution  of  the  Section  307(b) 
issue  In  favor  of  one  qualified  applicant  over 
another  is  dispositive,  and  no  further  comparison  of 
applications  is  made.  Low  power  resembles  AM,  ia 
that  there  is  no  table  of  assignments,  although  AM 
is  a  primary  service,  unlike  low  power. 
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services  may  be  considered  quite 
mature,  in  a  Section  307(b)  sense.  The 
Tables  of  Assignments  for  FM  and 
television  stations,  SS  73.202(b)  and 
73.606(b),  and  the  allocation  scheme  for 
wide-area  AM  stations  memorialized  in 
§  73.22.  are  intended  to  fulfill  the 
Commission's  Section  307(b)  mandate. 
See,  Logansport  Broadcasting 
Corporation  v.  FCC  210  F.  2d  24  (D.C 
Cir.,  1954);  also  see,  Loyola  University, 
et  al.  V  FCC,  Nos.  80-1824  and  80-2018. 
slip  op.  (D.C.  Cir.,  January  26. 1982). 
Finally,  the  existing  array  of  television 
channel  utilization  will  force  low  power 
into  less  well-served  areas.  The 
Television  Table  of  Assignments 
distributed  the  available  television 
allotments  between  large  cities  and  less 
populated  areas  in  a  manner  that 
balanced  the  natural  gravitation  of 
stations  to  large  urban  areas  with  high 
population  densities  with  the  need  to 
reserve  some  spectrum  capacity  to  serve 
the  less  profitable,  low  population 
density  areas  of  the  country.  One  result 
of  this  balanced  distribution  pattern  is 
that  in  approximately  the  50  largest 
markets  no  additional  full-spaced 
television  stations  can  be 
accommodated.  Although  the  lower 
mtiximum  transmitter  power  of  low 
power  stations  will  permit  somewhat 
shorter  coordination  distances,  this 
existing  concentration  of  full  service 
stations  in  and  aronnd  the  top  SO 
markets  on  every  available  diannel  will 
result  in  very  few  opportimities  to  add 
low  power  stations  to  locations  that  can 
serve  the  largest  markets.  Conversely, 
most  of  the  locations  where  new  low 
power  stations  can  be  spectrally 
accommodated  will  be  outside  of  the  top 
50  markets,  where  the  television  band  is 
not  saturated.  This  is  fortuitous  in  two 
respects.  First,  the  lower  construction 
and  operation  costs  that  will 
characterize  low  power  stations  promise 
to  make  their  operation  economically 
viable  in  areas  with  population 
insufficient  to  support  a  full  service 
station.  Second,  and  relevant  to  this 
discussion,  this  existing  station 
distribution  pattern,  coupled  with  our 
requirement  that  low  power  stations 
protect  the  Grade  B  contours  of  all  full 
service  stations  will  result  in  the  vast 
majority  of  low  power  authorizations 
being  granted  outside  the  top  50 
markets.  Thus,  the  assignment  policies 
we  are  adopting  for  the  low  power 
service  automatically  will  acccomplish 
the  concern  we  formerly  addressed  in 
our  Section  307(b)  hearing  contests. 

62.  Second,  the  basic  regulatory 
structure  of  this  new  service  makes  the 
application  of  our  full  service  station 
Section  307(b)  practices  inappropriate. 


As  discussed  above,  we  are  not 
requiring  low  power  Ucensees  to  serve  a 
particular  communityt  to  maintain  any 
specified  programming  format  or  to 
retain  ownership  of  the  initial  license  for 
a  fixed  length  of  time.  Furthermore, 
because  of  their  secondary  status,  what 
service  they  do  provide  may  be 
preempted  by  the  addition  of  a  full 
service  station  too  close  to  permit 
simultaneous  operation.  Given  these 
characteristics,  the  added  delay  in 
authorizing  new  low  power  stations,  and 
the  great  cost  of  an  expanded  or 
otherwise  unnecessary  hearing  to  the 
appUcant.  the  Commission,  and 
ultimately  the  public  cannot  be 
justified. 

63.  The  courts  have  held  that  neither 
Section  307(b)  nor  our  particular  past 
applications  express  rigid  and  inflexible 
standards.  The  Commission  has  a  great 
deal  of  discretion  in  solving  problems 
attendant  to  its  responsibilities  for 
providing  a  "fair,  efficient  and  equitable 
distribution  of  radio  services." 
Television  Corporation  of  Michigan  v. 
FCC,  294  F.  2d  730  (D.C.  Cir.  1961);  21 
RJl.  2107;  Logansport  Broadcasting 
Corp.  v.  United  States,  210  F.  2d  24  (D.C 
Cir.  1954),  10  RJ^  2006;  Federal  Radio 
Commission  t.  Nelson  Brothers 
Broadcasting  Bond  and  Mortgage  Co., 
289  U.S.  286  (1933);  W^N,  In&  v.  United 
States,  306  F.  2d  60  (2nd  Or.,  1968).  ceit 
denied,  393  U.S.  914  (1968).  For  nistance. 
the  Conrt  affirmed  the  Commission  in  its 
determination  that  every  initial  licensing 
proceeding  in  which  mutually  exclusive 
applicants  propose  different 
conununities  need  not  present  a  Section 
307(b]  issue.  Huntington  Broadcasting 
Co.  V.  FCC  192  F.  2d  33  (D.C.  Cir.  1951), 
7  R.R.  2030.  In  the  new  service  before  as 
today,  we  believe  the  inevitable 
allocation  of  the  majority  of  low  power 
stations  to  locations  away  from  the  top 
50  markets,  coupled  with  the  secondary 
nature  of  the  service  these  bcensees  will 
provide,  creates  a  situation  where  none 
of  the  mutxial  exclusivities  created  by 
competing  low  power  and  translator 
applicants  present  a  meaningful  Section 
307(b)  issue.  Therefore,  consideration  of 
Section  307(b)  issues  are  not  in  this 
instance,  in  the  public  interest  We  do 
not  intend  this  to  constitute  a  relaxation 
of  our  concern  for  the  Section  307(b) 
mandate.  We  remain  committed  to 
Section  307(b)  determinations  in  the 
primary  broadcast  services.  However, 
we  believe  that  implementation  of  the 
low  power  proposal  takes  cognizance  of 
the  existing  distribution  of  services.  We 
further  believe  that  the  allocation 
procedures  in  this  Report  and  Order  will 
reduce  the  costs  to  all  parties — society 
generally,  the  applicants,  and  the 


Commission — while  allowing  for  greater 
flexibility  for  the  market  to  fine-tune 
allocations.  In  accordance  with  this 
policy,  we  also  shall  not  consider 
Berwick  or  suburban  community  issues. 
See,  Berwick  Broadcasting  Corp.  v.  FCC 
20  FCC  2d  393  (I960). 

64.  UHF  Impact  We  find  it  difficult  to 
envision  a  situation  in  which  a  VHP  low 
power  station  will  cause  a  substantial 
economic  threat  to  a  full  service  UHF 
station.  Because  their  spectrum  priority 
is  secondary,  low  power  stations  always 
remain  vulnerable  to  new  full  service 
entrants  or  existing  full  service 
modifications  on  interfering  channels.  In 
addition,  our  limit  on  mw-rifm^m  output 
power  and  our  contour  overiap 
prohibitions  both  place  limitations  on 
the  coverage  potential  of  low  power 
stations.  The  coverage  area  of  a  full 
service  UHF  station  inevitably  will  be 
many  times  greater  than  that  of  a  low 
power  VHF  station.  Under  these 
circumstances,  we  see  little  point  in 
extending  our  UHF  impact  policy  to  the 
low  power  service.  This  is  particularly 
true  at  a  time  when,  as  a  result  of 
Congressional  and  Commission  efforts, 
as  well  as  the  woridngs  of  the 
marketplace,  the  increasing  vitality  of 
the  UHF  service  generally  is  making  oat 
policies  designed  to  protect  UHF 
stations  from  competition  less 
appropriate.  See,  e.g..  All-Channel 
Receiver  Law,  47  U.S.C.  303(s);  Rqport 
and  Order,  21  FCC  2d  245  (1970);  Report 
and  Order.  62  FCC  2d  164  (1978);  Final 
Report  UHF  Comparability  Task  Force. 
Gen.  Docket  No.  78-391,  P.  Gieseler,  et 
at.  FCC  Office  of  Plans  and  Policy 
(September,  1980),  available  from  NTIS. 
Springfield,  Virginia.  Neither  do  we 
anticipate  designating  low  power/CATV 
interference  issues  in  many  cases.  See. 
Notes  39  and  41,  supra.  We  also  foresee 
few  instances  in  which  an  allegation  of 
harmful  economic  impact  made 
pursuant  to  Carroll  Bittadcasting  Co.  v. 
FCC  258  F.  2d  440  (D.C.  Cir.  1956),  will 
meet  the  test  of  Section  309(e)  and 
require  designation  for  hearing, 
particularly  in  light  of  the  secondary 
status  and  limited  coverage  potential  of 
low  power  stations.  Low  power  stations 
will  have  smaller  coverage  areas  than 
full  service  stations.  Therefore,  their 
abihty  to  garner  advertising  revenues  on 
the  basis  of  audience  size  will  be  less 
great.  Similarly,  their  ability  to  divert 
revenues  from  existing  full  service 
stations  will  be  limited.  Finally,  their 
secondary  status,  which  makes  their 
continued  existence  uncertain,  could 
hinder  their  ability  to  sustain  audience 
and  advertisers.  In  light  of  these  facts, 
we  do  not  see  a  likelihood  of  many  full 
service  stations  being  able  to  document 
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a  prima  facie  case  that  a  low  power 
station  will  so  impair  their  ability  to 
maintain  its  revenues  that  a  net  loss  of 
public  service  programming  will  result. 
Today,  where  several  full  service 
television  stations  exist  in  many  major 
markets,  it  is  even  less  likely  that  a  low 
power  entrant  will  have  an  economic 
effect  so  severe  as  to  result  in  loss  of 
public  service  programming  on  all  the 
full  service  stations.  Our  holding  in 
Monroe  County  Board  of 
Commissioners,  42  FCC  2d  683  (1979), 
tha^  the  "Carroll"  doctrine  should  not 
apply  to  cable  systems,  is  consistent 
with  this  belief  and  with  the  record 
adduced  in  the  instant  proceeding.  Also 
see,  Wrangell  Radio  Group,  et  al.,  75 
F.C.C.  2d  404,  407  (1980)." 

65.  Hearing.  It  is  our  intention  to 
minimize  the  expense  of  establishing 
low  power  stations.  This  goal  requires 
that  we  not  subject  applicants  to  long 
and  costly  comparative  hearings. 
Moreover,  if  we  flood  the  hearing 
process  with  numerous  low  power 
proceedings,  we  shall  further  delay  the 
resolution  of  all  other  hearing 
proceedings  including  those  involving 
construction  permits  for  full  service 
facilities.  Therefore,  it  remains  our 
intention  to  utilize  a  random  selection 
process  when  and  if  that  becomes 
practicable.  Applicants  for  licenses  in 
this  service,  therefore,  are  advised  that 
their  applications,  if  mutually  exclusive 
with  other  applications,  may  be  subject 
to  revised  processing  procedures, 
standards  and  qualifications  in 
connection  with  implementation  of  a 
system  of  random  selection.  At  this 
point,  however,  we  must  utilize  most  of 
our  existing  hearing  procedures. 
Nevertheless,  we  shall  make  certain 
modifications  in  those  procedures  in 
order  to  reduce  or  eliminate  the  number 


"In  addition,  the  operational  differencei  between 
the  low  power  service  and  full  service  television 
stations  should  make  it  unnecessary  to  investigate 
in  hearing  many  of  the  issues  raised  in  petitions  to 
deny  that  we  have  designated  in  full  service 
hearings  in  the  past.  For  example,  issues  related  to 
ascertainment  and  programming  wiU  not  be 
relevant.  Alsa  It  rarely  will  be  necessary  to  explore 
economic  of  financial  issues,  in  light  of  the  self- 
certification  formal  of  the  application  form.  In 
addition,  the  fact  that  strict  enforcement  of  the 
twelve-month  period  for  construction  will^rovide 
conclusive  demonstration  of  whether  an  applicant's 
finances  were  sufficient  makes  it  less  important  to 
consider  this  isiue  in  hearing.  Our  general  policy  in 
favor  of  permitting  free  transferability  of  station*  to 
soma  extent  reduces  the  general  efficacy  of 
painstaking  scrutiny  of  applications  in  the  hearing 
prtjcess.  Finally,  as  we  have  indicated,  we  beUeve 
that  one  principal  way  to  expedite  the  hearing 
process  is  to  discourage  the  filing  of  pleadings  on 
issues  that,  taken  alone,  would  be  less  than 
dispositive  of  the  challenged  application.  We 
envision  relatively  simple  designation  orders, 
including  only  unresolved  substantial  and  material 
issue*  of  fact  necessary  to  the  disposition  of  the 
application*  and  the  comparative  criteria. 


of  days  low  power  applicants  will  have 
to  spend  in  the  hearing  room. 

66.  The  comparative  hearing  process 
can  be  expensive  and  time-consuming.** 
For  these  reasons,  we  have  studied 
steps  that  could  be  taken  to  minimize 
the  expense  and  long  delays  normally 
inherent  in  comparative  proceedings 
involving  broadcast  applicants.  Our  goal 
has  been  twofold:  First,  to  assure  that 
applicants  are  given  an  opportunity 
adequately  an  fairly  to  present  their 
cases  and,  thus,  to  demonstrate  why 
they  are  the  "best"  applicant  within  the 
context  of  the  criteria  established  by  the 
Commission:  and  second,  to  conclude 
the  administrative  process  and  provide 
service  to  the  public  as  expeditiously  as 
possible.  We  believe  that  we  have 
identified  several  procedural  actions 
that  can  facilitate  this  goal. 

67.  Based  upon  our  review  of  our 
application  processing  and  hearing 
procedures,  we  believe  that  it  may  be 
possible  to  shorten  both  the  evidentiary 
and  appellate  aspects  of  the  process 
through  the  use  of  a  modified  paper 
proceeding  directly  administered  by  the 
Commission.'^  Under  the  modified 
procedure  set  forth  herein,  the 
Commission  en  banc  will  receive  the 
evidence  and  issue  the  final  decision  as 
to  which  applicant  should  be  awarded 
the  license.**  Also,  unlike  in  traditional 
hearings,  the  Broadcast  Bureau  will  not 
appear  as  a  party,  unless  otherwise 
ordered  by  the  Commission.  Instead,  the 
Bureau  will  serve  as  advisors  and  staff 
support  to  the  Commission  with 
responsibility  for  reviewing  and 
analyzing  the  pleadings  and  preparation 
of  a  draft  of  the  final  decision. 

68.  The  Commission's  low  power 
application  processing  procedures  call 


"Pursuant  to  Section  309(e]  of  the 
Communications  Act  of  1934,  as  amended,  47  U.S.C 
309(e),  mutually  exclusive  applications  for  the  same 
frequency  are  entitled  to  simultaneous 
consideration  l>efore  a  grant  of  any  of  the 
applications.  Ses,.Ashbacker  Radio  Corp.  v,  FCC 
326  U.S.  327  (1945).  The  Commission  traditionally 
has  afforded  mutually  exclusive  applicants  a  "tiial- 
type"  evidentiary  hearing  and  has  established  an 
elaborate  set  of  procedural  rules  governing  the 
process.  See.  47  CFR  1.201-1.364. 

"See.  5  U.S.C.  556(d):  47  CFR  1.248(d). 

-See.  5  U.S.C.  556(b):  47  CFR  1.241(a).  It  Is  within 
the  Commission's  discretion  to  implement  largely 
paper  hearings  pursuant  to  Section  309(e)  with  the 
Commission  presiding,  under  the  Administrative 
Procedure  Act.  Al»o  tee,  WJR  v.  FCC  337  U.S.  265, 
275  (1949):  Bell  Telephone  Company  of 
Pennsylvania  v.  FCC.  503  F.  2d  1250  (3d  CIr.  1974); 
cert  denied  AT»T  v.  FCC  422  U.S.C.  1028,  reh. 
denied  AZi  U.S.  886  (1975):  RCA  Global 
Communication*.  Inc  v.  FCC  559  F.  2d  881  (2d  Clr. 
1977),  reh.  563  F.  2d  1.  appeal  after  remand  574  F,  2d 
727  (1978).  Indeed,  it  virtually  is  essential  that  we 
utilize  the  abbreviated  hearing  procedures  outlined 
herein,  tvith  only  a  limited  right  for  oral  testimony, 
at  the  discretion  of  the  Commission,  in  light  of  the 
concomitant  saving*  of  time  and  resource*,  both  for 
applicant*  and  the  Commission  it*elf. 


for  the  issuance  of  two  cutoff  lists:  The 
"A"  list  invites  competing  *•  applications 
and  the  "B"  list  invites  only  petitions  to 
deny.  We  shall  begin  the  low  power 
television  comparative  process  upon 
issuance  of  a  modified  "B"  list,  lliis 
notice  will  include  the  hearing 
designation  order  and  will  set  forth  the 
standard  comparative  issues  and  the 
pleading  schedule  to  be  followed  by 
applicants  and  other  interested  parties 
to  the  proceeding. 

69.  Specifically,  the  "B"  list  will 
specify  that  each  appUcant  must  submit 
in  writing  its  direct  case**  within  the 
approximately  30  day  time  period  set 
forth  therein.  In  addition  to  spelling  out 
those  facta  and  characteristics  of  its 
proposed  operation  that  the  applicant 
wishes  the  Commission  to  consider,  the 
direct  case  also  should  include  any 
matters  that  normally  would  be  raised 
in  a  petition  to  deny  against  another 
applicant  Within  twenty  (20)  days  after 
the  filing  of  the  direct  case,  each 
applicant  must  submit  its  written 
rebuttal  case,*'  including  oppositions  to 
any  matters  raised  in  any  petitions  to 
deny  filed  against  its  application. 
Twenty  (20)  days  thereafter  each 
applicant  may  submit  its  vrntten 
surrebuttal  case,**  including  any  replies 
to  oppositions  to  matters  raised  in  its 
petitions  to  deny  filed  against  other 
applicants.  With  its  surrebuttal  case, 
each  applicant  also  may  submit  any 
request  it  hs  for  oral  hearings  and  cross 
examination,  the  subject  matter  of  the 
desired  cross-examination,  and  the 
basis  therefor.  Any  request  for  oral 
hearing  must  state  specifically  the 
evidence  that  would  be  presented,  the 
reason  why  the  evidence  is  material  to 
determine  the  merits  of  the  proceeding, 
why  oral  hearing  with  cross- 
examination  is  necessary  to  bring  it  out. 


"Under  our  current  procedures,  the  "A"  list 
invites  both  petitions  to  deny  any  competing 
applications.  Pursuant  to  the  modified  procedures 
set  forth  herein,  filing  of  all  petitions  to  deny  will  be 
delayed  until  issuance  of  the  "B"  list,  which  will 
identify  all  non-mutually  exclusive  application*,  aa 
well  as  mutually  exclutive  groups. 

"The  direct  case  is  to  be  limited  to  50  page*  im 
length  Including  any  index  to  subject  matter, 
argument  appendices,  and  other  attachments.  An 
original  and  one  (1)  copy  of  the  pleading  should  be 
filed.  The  pleading  must  be  typewritten,  double- 
spaced,  on  SVi  by  11  inch  paper. 

"  The  rebuttal  case  is  to  be  limited  to  40  pages  In 
length,  including  any  index  to  subject  matter, 
argument  appendices,  and  other  attachments.  An 
original  and  one  (1)  copy  of  the  pleading  should  be 
filed.  The  pleading  must  be  typewritten,  double- 
spaced,  on  8W  by  11  inch  paper, 

"The  surrebuttal  case  must  be  limited  to  30  page* 
in  length,  Including  any  index  to  subject  matter, 
argument  appendices,  and  other  attachment*.  An 
original  and  one  (1)  copy  of  the  pleading  should  be 
filed.  The  pleading  must  be  typewritten,  double- 
spaced,  on  8  H  by  11  inch  paper. 
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and  what  evidence  already  in  the  record 
would  be  contravened  (with  specific 
identification  of  the  pleading  and  the 
page  number).  All  material  statements 
contained  in  any  pleading  must  be 
verified  by  the  person  offering  the 
statement — i.e.,  the  facts  must  be  sworn 
to  as  true  and  within  the  specific 
knowledge  of  the  person  offering  the 
statement 

70.  Within  30  days  after  the  filing  of 
the  sutrebuttal  case,  each  applicant 
must  file  a  proposed  decision. "This 
decision  must  set  forth  such  information 
as  the  Commission  would  find 
necessary  to  make  its  decision, 
including  a  brief  siunmary  of  the  facts, 
proposed  findings  (inducing  finHingo  on 
all  allegations  raised  in  any  petition  to 
deny),  and  ultimate  conclusions. 

71.  The  Commission  will  attempt  to 
dispose  of  virtually  all  low  power 
comparative  cases  under  the  paper 
hearing  procedure  set  forth  herein.  The 
Commission,  of  course,  will  review 
requests  for  oral  testimony  at  the  same 
time  the  staff  recommended  decision  is 
submitted  for  consideration.  However, 
oral  testimony  will  be  ordered  only 
where  it  is  shown  that  the  paper 
proceeding  alone  will  prejudice  a 
party; ♦♦where  a  substantial  and 
material  issue  of  decisional  significance 
cannot  adequately  be  resolved  without 
oral  hearing;**  or  where  designation  of 
the  matter  for  oral  testimony  would  be 
otherwise  required  by  the  public 
interest. "Denial  of  an  oral  hearing 
request  will  not  be  made  in  a  separate 
decision.  The  request  will  be  deemed 
denied  where  the  Commission  decides 
the  case  on  the  basis  of  all  the  pleadings 
submitted. 

72.  Should  the  Commission  determine 
that  oral  testimony  is  necessary,  it  will 
order  diat  the  particidar  issue  or  issues 
be  heard  by  an  Administrative  Law 
Judge.  The  issue  or  issues  to  be  tried  will 
be  set  forth  in  an  interlocutory  order, 
which  also  will  set  a  pre-hearing 
conference,  to  establish  a  discovery  and 
trial  sdiedule.  At  this  stage,  the 
applicants  may  avail  themselves  of  the 
discovery  procedures  normally 
available  in  adjudication  cases,  but  not 
before.  After  the  Administrative  Law 
Judge  issues  the  initial  decision  on  the 
issue(s)  being  tried,  it  may  be  appealed 
directly  to  the  Commission. 


"The  propoMd  dedaion  must  be  limited  to  30 
page*  in  length.  An  original  and  one  (1)  copy  of  the 
decision  must  be  filed.  The  decision  must  be 
typewritten  on  8V4  by  11  inch  paper.  However,  it 
may  be  single-spaced. 

**See,  Section  S50(d)  of  the  Administrativ* 
Procedure  Act  S  U.S.C  SSa(d). 

"See,  Section  300(e)  of  the  Commtmicatioiu  Act 
47  U.S.C  30e(e). 

"Id 


73.  With  these  procedures  and  the 
cooperation  of  applicants,  we  believe 
that  most  low  power  proceedings  will  be 
resolved  on  the  basis  of  entirely  written 
submissions  within  reasonable  time 
fi>ames.  With  this  goal  in  mind,  we  shall 
require  strict  compliance  with 
procedural  dates.  Applicants  that  fall  to 
adhere  to  established  procedural  dates 
or  that,  in  any  way,  seek  to  delay 
resolution  of  these  hearings  are  subject 
to  having  their  applications  dismissed 
for  failure  to  prosecute.  See,  §  733568(b) 
of  the  rules.  We  encourage  expedition, 
and  we  are  concentrating  staff  resources 
with  an  eye  to  facilitating  low  power 
application  processing;  nevertheless, 
mutually  exclusive  applications  that 
require  hearings  inevitably  will  suffer 
delay.  We  anticipate  that  this 
knowledge  itself  will  act  as  an  incentive 
to  private  settlements. 

74.  Comparative  Factors.  In  the 
interest  of  administrative  simplicity  and 
efficiency,  as  well  as  to  promote 
particular  service  objectives,  the  Notice 
proposed  three  tentative  comparative 
criteria,  for  which  an  applicant  either 
qualifies  or  does  not,  without  more.  In 
order  to  refine  these  proposals,  we 
explicitly  sought  comments  in  this  area. 
We  take  the  wide  range  of  commentary 
received  to  be  an  indication  of  the 
controversial  nature  of  our  proposal 
Some  parties  praise  the  comparative 
factors  as  proposed.  Others  suggest 
various  refinements  on  the  up-or-down 
nature  of  the  preferences  themselves, 
e.g.,  consideration  of  factors  such  as 
participation  of  ownership  in 
management  program  proposals,  past 
broadcast  record  and  civic  involvement, 
as  part  of  the  minority  ownership 
preference.  Still  others  suggest 
preference  systems  more  elaborate  than 
the  traditional  comparative  hearing 
criteria.  See.  Policy  Statement  on 
Comparative  Broadcast  Hearings,  1 
F.C.C.  2d  393  (1965).  Finally  there  are 
those  ytho  advocate  that  nothing  short 
of  traditional  hearings  using  traditional 
comparative  criteria  are  permitted  imder 
the  Communications  Act 

75.  The  comments  raise  problems  with 
two  of  the  preferences  proposed. 
Commenters  generally  disapprove  the 
preference  to  be  afforded  to  the  first- 
filed  complete  and  sufficient  application. 
They  argue  that  this  preference  has  little 
relevance  to  the  quality  of  service  that 
may  be  expected  from  an  applicant  The 
first  come,  first  served  preference 
initially  was  proposed  for  two  reasons: 
We  wished  to  encourage  complete  and 
sufficient  applications;  and  we  believed 
that  in  a  new,  uncharted  service  there 
might  be  a  need  to  provide  an  incentive 
for  parties  to  use  die  previously  fallow 


spectrum.  The  avalanche  of  interim 
applications  belied  the  necessity  of  a 
measure  to  this  end.  however.  We  still 
wish  to  encourage  complete  and 
sufficient  applications.  However,  we  are 
convinced  that  we  can  better  do  this  via 
strict  adherence  to  our  policy  of 
returning  deficient  applications,  without 
regard  to  any  cut-off  protection  that 
might  be  considered  to  have  vested.  We 
shall  adopt  the  single  standard  for 
acceptance  of  low  power  applications 
set  out  in  SS  22.31(b)(2)  and  22.32(bKl) 
of  the  rules  and  we  shall  require  all 
applicants  to  meet  that  standard.  We 
therefore  shall  not  accord  any 
preferential  treatment  to  first-filed 
applications.*' 

78.  On  examination  of  the  record,  we 
perceive  confusion  about  the  notion  of 
noncommercial  or  public  low  power 
stations.  Noncommercial  low  power 
service  is  defined  only  in  the  context  of 
the  preference  proposed  for  applicants 
that  are  nonprofit  entities  proposing 
noncommercial  service  for  the  pubUa 
There  are  no  other  rules  proposed  that 
would  distinguish  the  character  or 
operation  of  a  noncommercial  low 
power  station  bom  its  commercial 
counterparts.  Among  the  commenters, 
contradictory  assumptions  regarding 
noncommercial  or  public  low  power 
stations  appear  to  be  operative.** 

77.  This  issue  previously  has  not 
arisen  in  the  translator  service,  becaose 
the  rules  limit  translators  to  rebroadcast 
only,  and  they  therefore  fully  track  the 
mode  of  operation  of  the  primary,  full 
service  station,  whether  noncommercial 
under  9  73.621  or  commerdaL**  We 


*'Himination  of  this  proposed  preference  win  dot 
prejudice  cuneut  applicants,  because  it  was  not  to 
be  effective  for  applications  filed  during  the 
pendency  of  the  rule  making.  See.  note  48,  tuprtL 

"To  receive  funding  from  the  Corporatiaa  far 
Public  Broadcastiiig.  a  stabon  must  be  both 
nonprofit  and  noocommerciaL  as  defined  in  Sectfoa 
3B7(b)  of  the  Communications  Act  A 
nanconunercial.  aducational  televiaian  station 
licensee,  ander  |  TSazi  of  the  Commissioo's  mlea, 
Ukewiae  moat  be  nooprofit  noocotmnertaal  and 
have  an  whiratinnal  or  cohnral  puipo««,  or  b«  ■ 
munidpaUtrwltfa  no  IndepeDdently  constitnlMl 
edncatioDal  antity.  In  the  FM  and  TV  aervicaa. 
comptiaiice  with  this  nik  is  a  oonditiaaa  of 
operation  on  a  channel  reiifmd  for  noncommercial 
use.  fai  the  AA4  service,  where  there  is  no  table  of 
asaigiiineiita,  a  atatkm  aiay  be  noDcommerciaL 
edncatSoDal  and  comply  with  the  above  definitiaa, 
bat  there  also  may  be  stations  operated  by 
nonprofit  entities  that  are  not  educational  in  natnra. 

"UiMler  a  1871  pobcy.  any  applicant 
aopconmercial  or  otherwlaa.  prupuaiug  rebwdcaal 
of  noooonunercial.  adocatkaial  innymmfa^  has 
priority  over  a  ooBmerdal  tranaialar  operaUog  on  a 
rtaerved  channel  in  the  Teletiahju  Table  of 
Asaignmenta.  Seat,  23  RR  2d  ISM,  180S  {any  W* 
are  aiiminatins  tUs  policy  aa  part  of  oar  raoioval  of 
all  distinctians  in  tranaialar  or  low  power  statna 
arising  frna  operatioa  on  '*M"««»f  la  the  Tafaia. 
SsA  paragrqih  2a,  aiyvn. 


21488  Federal  Register  /  Vol.  47.  No.  96  /  Tuesday.  May  18.  1982  /  Rules  and  Regulations 


perceive  several  reasons  for  not 
imposing  strict  regulations  regarding 
noncommercial  operation  of  low  power 
stations.  With  respect  to  all  aspects 
except  technical  ones,  we  envision  the 
low  power  service  as  an  essentially 
unregulated  service.  The  Notice 
specifically  stated  that  the  mode  of 
support,  including  free  and  pay 
programming  in  any  proportions,  would 
be   left   to   the  licensees' 
judgment  of  what  the  marketplace 
requires.  In  light  of  the  secondary  status, 
the  absence  of  a  prohibition  upon  the 
free  transfer  of  stations  and  the  as  yet 
undetermined  viability  of  low  power 
stations,  we  believe  that  the  decision 
whether  or  not  to  air  commercials,  and 
in  what  amounts,  should  be  left  to  the 
licensee's  discretion.^ The  Comnilssion 
will  not  concern  itself  with  this  matter, 
nor  with  the  corporate  or  organizational 
structure  of  an  applicant.  Whether  a  low 
power  applicant  or  licensee  is 
noncommercial  or  not-for-profit  is  a 
decision  properly  made  by  the  licensee 
on  the  basis  of  applicable  corporate  and 
tax  law,  pertinent  requirements  of  the 
Corporation  for  Public  Broadcasting  and 
perceived  characteristics  of  the  market 
in  which  it  proposes  to  operate. 
Therefore,  9  73.621  will  not  apply  to  low 
power  stations. 

78.  In  light  of  the  above,  we  are  not 
going  to  adopt  the  three  preferences 
proposed.^'  We  are  encouraged  by  many 
commenters  to  expand  the  comparative 
criteria  proposed  in  the  Notice  of 
Proposed  Rule  Making,  to  include  for 
example,  female  ownership,  free  versus 
pay  service,  local  ownersbdp,  hours  of 
operation,  rebroadcast  versus 
origination,  financial  capacity. 


"The  Public  Broadcatttng  Amendments  Act  of 
19S1,  Pub.  L  No.  97-35,  laprxi.  mandated  the 
ettablislunent  ol  the  Temporary  Commiision  on 
Alternative  Financing  for  Public 
Telecommunication*,  whose  miMion  It  ia  to  identify 
additional  sources  of  funding  to  maintain  and 
enhance  public  telecommunication  services.  The 
Tempocary  Commission  was  given  specific 
authorization  to  conduct  an  Advertising 
Demonstration  Project  to  test  the  desirability  and 
revenue  potential  of  advertising  on  public  station*. 
In  addition,  other  amendments  to  the  Public 
Broadcasting  Act  (see  a.g..  Section  399)  specifically 
authorize  commercial  and  commercial-like  activities 
by  public  stations.  In  light  of  these  amendments  and 
other  factors  that  are  forcing  public  stations  to 
become  increasingly  self-sufficient  financially,  we 
believe  that  those  broadcasting  entities  that  choose 
to  operate  oo  a  non-profit  basis  should  be  given  the 
neatest  possible  Oexibihty  in  raising  operating 
revenue. 

"  We  do,  however,  reaffirm  the  continuing  vitality 
and  usefulness  of  our  minority  ownership  policy,  •* 
its  intent  was  expressed  in  the  comparative 
preference  proposed  for  minority  low  power 
applicaota.  We  shall  continue  to  award  a 
comparative  merit  on  this  basis  in  the  comparative 
hearing.  See  aiao.  Policy  Statement  on  Minority 
Ownarsltip  of  Broadcasting  Facibties.  68  F.CC.  2d 
978  (1978). 


integration  of  ownership  and 
management,  locally-oriented 
programming  and/ or  local  program 
production.  While  some  of  these 
characteristics  of  service  might  be  a 
basis  for  preference  in  particular  cases 
or  ii^particular  areas,  it  is  not  clear  that 
they  generally  should  be  dispositive  in 
every  case,  as  they  would  be  if  they 
operated  as  perference  points.  In  many 
cases,  the  nature  of  the  particular 
market  proposed  to  be  served  should 
dictate  the  characteristics  of  service  that 
might  be  considered  desirable.  In  a 
secondiiry  service,  particularly  one 
where  no  prohibition  on  "trafficking" 
wiU  be  imposed,  [see,  paragraphs  93  and 
94,  infra),  meticulous  comparative 
evaluation  on  the  basis  of  an  elaborate  . 
system  of  preferences  easily  could  turn 
out  to  be  a  pointless,  thpugh  time- 
consimiing.  exercise.  Additionally,  in  an 
untested  service,  we  cannot  reliably 
predict  what  characteristics  ultimately 
will  prove  desirable  in  a  license 
proposal,  and  therefore  should  receive 
comparative  perference. 

79.  We  believe  that  the  better  course 
is  to  distill  the  issues  that  currendy  may 
be  considered  in  broadcast  application 
hearings  to  a  modicum  that  should  prove 
relevant  for  the  low  power  service  and 
manageable  in  a  largely  paper  hearing. 
These  include  issues  relating  to  basic 
quaUfications  as  well  as  comparision  of 
competing  applicants.  As  stated  above 
[see,  paragraphs  60  through  62)  we  do 
not  believe  that  Section  307(b) 
comparisons  among  competing  low 
power  applications  is  a  worthwhile 
endeavor,  because  the  goal  of  fair  and 
efficient  spectrum  allocation  already  has 
been  anticipated  via  the  Tables  of 
Assigimients,  and  we  can  expect  to 
accomplish  little  more  by  applying  such 
analysis  to  a  secondary  service  that  has 
no  required  coverage  area  nor  local 
programming  requirement  As  indicated 
in  note  47.  above,  the  ^plication  form 
has  been  amended  to  provide  for 
certification  of  financial  qiialification.  to 
conform  to  our  practice  with  other 
broadcast  applications.  See,  Appendix 
B.  The  citizenship  requirement  is 
straightforward  enough.  Because  the 
Commission  currently  has  the  character 
requirement  under  scrutiny  in  Gen. 
Docket  No.  81-500  [see,  Notice  of 
Inquiry.  47  FR  40899  (August  13, 1981)). 
we  are  not  modifying  this  qualification 
for  low  power  applications,  but  shall 
await  the  outcome  of  that  Inquiry. 

80.  Of  the  comparative  issues,  we 
shall  retain  the  criterion  enimciated  in 
our  1965  Policy  Statement,  supra,  that 
we  consider  most  relevant  in  the  low 
power  context,  diversification  of  control 
of  the  media  of  mass  communications. 


Along  with  this,  we  shall  afford  merit  to 
applicants  that  are  over  50  percent 
minority  owned.  We  shall  not  consider 
fidl-time  participation  in  station 
operation  by  owners  because,  in  many 
instances,  the  functional  characteristics 
of  low  power  stations  will  not  require 
such  extensive  involvement  in  the 
operations  of  a  particular  station  by  any 
individual,  whether  owner  or  owner's 
employee.  Nor  shall  we  consider 
program  proposals,  because  we  believe 
low  power  licensees  should  be  fully 
responsive  to  marketplace 
considerations,  without  the  Commission 
second-guessing  their  decisions.  These 
issues  are  designated  in  full  service 
comparative  hearings  only  on  a  special 
showing,  and  they  rarely  are  dispositive 
of  the  case.  See,  Chapman  Radio  and 
Television  Co.,  et  al.,  7  F.CC.  2d  213,  215 
(1967);  Flint  Family  Radio,  Inc.,  et  al.,  60 
F.CC.  2d  38,  42-48  (1977),  George  E. 
Cameron.  Jr.  Conmiunications,  71  F.CC 
2d  480,  464-466  (1979).  Additionally, 
comparative  advantage  generally  is 
afforded  to  program  proposals  on  the 
basis  of  local  or  public  service 
programming.  We  are  not  requiring  local 
programming  by  low  power  licensees, 
because  we  cannot  determine  across  the 
board  that  this  would  be  in  the  public 
interest  in  every  market  Therefore,  we 
would  not  want  to  afford  across-the- 
board  comparative  preference  for  this. 
We  are  not  going  to  consider 
comparative  coverage,  for  reasons 
similar  to. those  on  which  we  based  our 
decision  not  to  make  Section  307(b) 
considerations  dispositive  in  individual 
cases.  See,  paragraphs  60  through  63. 
supra.  We  are  not  considering  character 
in  the  comparative  context  beyond  the 
initial  qualification  determination  (see, 
paragraph  74,  supra].  We  also  are  not 
going  to  consider  past  broadcast  record 
comparatively;  because  so  many 
applicants  are  new  entrants  to  die 
telecommimications  industry,  a  result 
that  we  do  not  discotirage,  it  could 
disadvantage  them  to  accord  merit  or 
demerit  that  only  could  be  garnered  by 
applicants  with  previous  broadcast 
experience.  Both  to  facilitate  expedition 
in  the  hearing  process  and,  more 
importantiy,  because  we  beheve  that 
low  power  stations  will,  be  very  directly 
responsive  to  audience  needs  and 
interests,  we  find  it  in  the  public  interest 
to  limit  the  comparative  issues  to 
diversification  and  minority  ownership. 
Moreover,  we  believe  that  this 
combination  of  criteria  can  further  a 
primary  objective  for  the  low  power 
service,  facilitating  entry  by  groups  and 
individuals  that  are  new  to  the 
broadcast  industry. 
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81.  Low  Power  License  Renewal.  As 
proposed  in  the  Notice,  we  are  not  now 
modifying  the  standards  governing 
contested  and  comparative  renewals. 
See,  Notice.  45  FR  at  89189  n.  60. 
Contested  renewals  will  be  handled  in 
the  manner  that  full  service  stations  are 
at  present  The  license  term  for 
translators  and  low  power  stations  will 
be  five  years,  in  accordance  with  the 
amendment  to  9  73.1020(a)  contained  in 
the  Order,  FCC  81-497  (adopted  October 
30, 1981;  released  November  2, 1981).  An 
abbreviated  renewal  form  will  be  used, 
in  conformity  with  the  Commission's 
practice  for  full  service  stations.  See, 
Revision  of  Application  for  Renewal  of 
License  of  Commercial  and 
Noncommercial  AM,  FM  and  Television 
Licensee.  46  FR  26236  (published  May 
11. 1981). 

82.  Modifications  to  the  License. 
Sections  73.3572(a)  and  74.751  currently 
require  formal  application  for  various 
equipment  changes,  channel  changes, 
power  changes,  transmitter  location 
changes  and/or  change  in  the  primary 
station  being  rebroadcast  We  are 
modifying  this  rule  to  include  facilities 
or  other  modifications  that  would  have  a 
significantly  greater  or  different 
preclusive  effect  than  the  existing 
authorization,  including  power  or 
frequency  change,  certain  equipment  or 
other  engineering  modification  and 
change  in  transmitter  location  (present 

S  74.751(b)  (1^).  (f)  and  (c)). 
Applications  for  such  modifications  will 
be  treated  as  applications  for  major 
modification  and  be  placed  on  "A"  cut- 
off lists,  subject  to  competing 
applications  and  petitions  to  deny. 
Transfer  of  ownership  or  control  will  not 
be  considered  a  major  modification,  but 
applications  for  transfer  v^  be  subject 
to  petitions  to  deny.  Present  or  futiu« 
translator  licensees  wishing  to  include 
low  power  features  must  notify  the 
Commission  in  a  manner  that  indicates 
an  understanding  of  the  additional  rules 
with  which  they  must  comply,  e.g.,  the 
operator  requirements.  Those  wishing  to 
change  the  primary  station  being 
retransmitted  (present  S  74.751(b)(6)) 
will  be  subject  only  to  a  notification 
requirement. 

Vn.  Low  Power  Station  Operation 

83.  The  Commission's  ownership  rules 
are  informed  by  two  related  policies. 
The  prohibitions  upon  multiple 
ownership  at  once  are  designed  to 
encourage  diversity  of  voices  in  the 
marketplace  of  ideas  and  to  foster 
competition  by  preventing  undue 
concentration  of  control  of 
telecommunications  facilities.  The 
present  rules  are  structured  as  barriers 
to  entry  imposed  on  proscribed  entities 


in  proscribed  maricets.^In  a  new 
service,  whose  viability  is  unknown  and 
probable  competitive  impact  on  other 
telecommunications  services  is  believed 
not  to  be  significant  cannot  yet 
accurately  be  predicted,  we  must 
exercise  no  less  care  to  assure  that  we 
do  not  create  entry  barriers  that  fetter 
the  development  of  the  service.  Ideally, 
the  service  effectively  will  compete  with 
other  video  services  and  thus  stimulate 
their  responsiveness  to  maricet  forces, 
and  low  power  stations  will  compete 
with  each  other  in  a  manner  that 
promotes  superior  service  within  the 
low  power  service  itself. 

84.  Ownership  of  translators  did  not 
raise  the  issue  of  diversity  of  voices, 
translators  being  repeater  stations  only. 
In  the  present  ownership  regulations, 
translators  are  regarded  as  mere 
extensions  of  the  primary  station  and 
not  as  new  voices.  The  present  rules 
regarding  translator  ownership  are: 

(1)  Commercial  television  stations 
may  not  own  or  financially  support  VHP 
translators  in  distant  markets  not 
operating  on  assigned  channels.  Section 
74.732(e)(1)  and  (2). 

(2)  Cable  systems  may  not  own 
translators  licensed  to  the  community  in 
which  the  cable  system  is  franchised. 
Section  76.501(a)(3). 

(3)  No  VHP  translators  may  be 
licensed  in  areas  receiving  satisfactory 
service  from  UHF  television  stations  or 
UHF  translators,  except  where 
particular  drcumstances  warrant 
Section  74.732(d). 

(4)  Translators  operating  at  maximum 
power  on  assigned  channels  may  be 
authorized  only  to  existing  licensees  of 
television  stations,  unless  non-licensee 
applicants  demonstrate  the  technical 
capability  to  operate  theuL  Section 
74.732(i). 

The  Notice  proposed  deletion  of  the 
first  third  and  fourth  rules  cited  above. 
It  also  proposed  that  cable  systems  be 
permitted  to  own  translators,  but  no 
originating  or  subscription  low  power 
stations,  within  their  franchise  areas. 
Few  commenters  take  issue  with 
deletion  of  55  74.732(e)(1)  and  (2), 
74.732(d)  and  74.732(i),  affirming  our 
belief  that  it  is  in  the  public  interest  to 
do  so.  Cable/low  power  cross 


"It'is  our  tntentkni  preaently  to  re-examine  in  ■ 
separate  proceeding  tJie  efficacy  of  the 
Commission'!  ownenliip  rules  and  policies  in  light 
of  the  conditions  that  prevail  in  today's 
telecommmiicatloas  marketplace.  Until  such  time  as 
that  is  accompliatwd  with  respect  to  all  broadcast 
services,  we  shall  •ndeavor  to  enact  flexible 
ownership  policies  for  the  low  power  service  that 
are  sensitive  to  the  environmenl  in  which  the 
service  will  develop.  The  low  power  rules  of  course 
would  be  subiect  to  modification,  should  they 
deviate  significantly  from  future  revisions  in  oui 
overall  ownership  policy. 


ownership  is  discussed  in  greater  detail, 

infra. 

85.  Several  additional  ownership 
restrictions  were  proposed  for  low 
power  stations,  but  not  translators,  on 
the  theory  that  low  power  stations 
should  be  treated  as  "voices"  in  the  first 
amendment  sense: 

(1)  A  duopoly  rule,  which  prohibits 
commonly-owned  stations  in  the  same 
service  wi\h  overlapping  contoiu's. 

(2)  A  one-to-a-maHiet  rule,  which 
prohibits  commonly-owned  stations  ia 
different  services  with  overlapping 
contours. 

(3)  The  three  national  networks  [see. 
5  73.658(l)(l)(v))  would  not  be  permitted 
to  own  any  low  power  stations. 

The  duopoly  and  one-to-a-market 
rules  would  apply  to  noncommercial,  as 
well  as  commercial,  low  power  stations. 
No  newspaper/low  power  cross 
ownership  rule  was  proposed.  Nor  was 
a  limit  proposed  on  the  maximimi 
number  of  low  power  stations  permitted 
in  common  ownership." No  rule 
restricting  regional  concentration  of 
control  was  proposed. 

86.  As  the  comment  simimary  reveals, 
there  are  comments  virtually  on  all  sides 
of  the  ownership  issues,  with  public 
interest  groups  generally  supporting 
restrictions  and  broadcasters  generally 
opposing  restrictions.  Citizens  and 
consumer  groups  and  other  proponents 
of  ownership  restrictions  tend  to 
characterize  the  proposed  ownership 
restrictions  as  devices  designed  to 
promote  diversity  and  competition. 
"Hose  opposing  restrictions  consider 
them  unnecessary  barriers  to  entry  into 
the  low  power  service.  We  find  diat  in 
today's  telecommunications 
environment  in  which  there  are  an 
increasing  number  of  avenues  on  which 
to  commimicate,  there  may  be  less  need 
for  structural  restrictions  designed  to 
facilitate  diverse  entrants.  That  is,  ihe 
increasing  availability  of  other 
technologies  for  telecommunications 
itself  is  providing  additional  modes  of 
access  that  reduce  the  efficacy  of  the 
scarcity  rationale.  These  general 
arguments  may  be  applied  to  eadi  of  the 
rules  proposed. 

87.  Duopoly  rule.  The  proposed 
duopoly  rule  is  opposed  particidarly  by 
those  wishing  to  operate  multiple- 
channel  subscription  systems  via  low 
power.  They  argue  that  STV  may  be 
distinguished  from  true  origination  on 
low  power  STV  systems  that  merely 
retransmit  terrestrial  microwave  or 


"A  timit  of  15  stations  in  oommon  ownership  wm 
imposed  during  the  pendency  of  the  rule  making 
only.  See,  Memorandum  Opinioa  and  Order.  46  PR 
10728  (published  February  4, 1881). 
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satellite  feed:  therefore,  low  power  STV 
need  not  be  considered  s  separate 
"voice"  for  multiple  ownership 
purposes.  Also,  they  contend  that  only 
with  multiple  channel  capacity  can  low 
power  STV  compete  effectively  with 
cable.  ^*  A  number  of  comments 
advocate  waiver  of  the  duopoly 
restriction  in  rural  areas,  at  least  for  low 
power  STV,  on  the  grounds  that 
spectrum  is  less  scarce  in  rural  areas 
and  viability  also  is  less  certain. 

88.  The  Justice  Department  is  among 
those  who  believe  that  a  duopoly  rule 
promotes  competition.^ The  worst-case 
scenario  is  that,  in  the  absence  of  a 
duopoly  prohibition,  one  entity  will  gain 
control  of  all  available  low  power 
outlets  in  a  community,  when  there  are 
others  who  would,  if  they  could  obtain 
licenses,  provide  greater  diversity.  On 
the  other  hand,  it  is  possible  to  envision 
more  or  less  rural  maricets  where  only 
one  entrepreneur  would  be  willing  to 
operate,  using  more  than  one  channel, 
on  a  subscription  basis  or  otherwise;  if 
he  is  permitted  to  operate  on  only  one 
channel  the  other  availabilities  may  lie 
fallow  into  the  indefinite  future,  or  he 
will  choose  not  to  initiate  a  single- 
chaimel  operation,  and  the  public  will 
be  deprived  of  service  altogether.  The 
irony  of  this  situation  is  that  it  is 
precisely  in  markets  that  ciirrently  have 
the  least  service,  where  the  viability  of 
low  power  is  the  least  certain,  that  have 
the  greatest  need  for  low  power.  On 
balance,  we  believe  the  public  best  may 
be  served  if  we  do  not  impose  a  duopoly 
restriction  in  the  low  power  service. 
Therefore,  we  shall  not  do  so. 

89.  One-to-a-market  rule.  Many 
commenters  oppose  a  one-to-a-market 
rule,  especially  in  the  radio/low  power 
context  Convincing  arguments  are 


"  We  perceiv*  a  difBculty  in  (lutifying  ■  different 
owiunhip  rule  for  STV  low  power  stations.  H  it 
unlikely  thai  they  will  opereta  on  a  iubacriptlon 
basis  during  all  dieir  hoart  of  oparatlon,  although 
we  are  not  adopllDg  rtilM  prohibiting  this.  When 
STV  low  power  stations  are  operating  in  a  free 
mode,  they  are  indistinguishable  from  other  low 
power  staUona,  and  we  aocouraga  some  local 
origlnaUon  on  each  statloo  with  the  authority  to  do 
so. 

'*Thfl.coaiments  afford  two  contradictory 
economic  theories  that  predict  the  behavior  of 
common  owners  of  stations  in  the  same  service  in 
the  same  market  There  may  be  an  incentive  not  to 
actualixa  fully  the  potential  of  one  commonly- 
owned  facility,  in  order  not  to  draw  from  the 
audience  of  tlie  other.  On  the  other  hand,  in  a  more 
fonBalad  serviw.  an  owner  might  attempt  to  attract 
differant  audiences  with  different  kinds  of 
progranmlng  on  each  commonly-owned  statioo,  and 
to  add  to  the  total  audience  without  fragmenting  the 
audience  of  either  statioa  The  Commission's 
Network  bKpiiry  Staff  Report  New  Television 
Networks:  &itry.  Jurisdiction.  Ownership  and 
Regulatioa  October,  isea  describes  such  a  reault 
The  natuta  of  the  of  the  particular  market  would 
seam  to  ba  aaaantial  to  realistic  prediction  of  the 
whether  In  fact  this  will  occur. 


made  that  local  radio  licensees  already 
have  broadcast  expertise,  already  may 
have  access  to  local  and  or  national 
news  services,  already  are  familiar  with 
the  local  community  and  may  have  the 
financial  wherewithal  to  cross  subsidize 
a  low  power  operation  with  revenues 
from  other  broadcast  properties.  We 
agree  that  ownership  rules  that 
effectively  restrict  the  entry  of  those 
with  prior  expertise  or  financial 
capacity  can  work  to  the  detriment  of  a 
new  service.  Also,  there  may  be 
significant  economies  in  same-market 
ownership  of  a  low  power  station  and  a 
broadcast  station  in  another  service.  We 
note  that  the  full  service  television/low 
power  cross  ownership  situation  closely 
resembles  a  duopoly  situation, 
depending  upon  the  nature  of  the  low 
power  operation.  /.«..  a  firee  full  service 
station  and  STV  low  power  station  that 
merely  broadcasts  satellite  feed  actually 
may  be  quite  different  and  appeal  to 
different  audiences.  While  the 
proponents  of  a  one-to-a-market  rule 
argue  that  it  will  have  the  effect  of 
promoting  diversity  and  competition,  we 
find  the  countervailing  arguments  in 
favor  of  free  entry  persuasive,  especially 
in  the  context  of  a  new  service  whose 
viability  is  undetermined.  Moreover, 
where  there  are  competing  appUcants, 
the  comparative  process  will  favor 
diversification.  In  a  comparative 
situation  new  ratrants  vvill  be  favored. 
while  current  licensees  will  not  be 
precluded  from  areas  where  new 
entrants  may  not  wish  to  propose 
service. 

90.  Network  ownership  of  low  power 
stations.  The  three  commercial  networks 
express  opposition  to  the  prohibition  on 
their  ownership  of  low  power  stations 
that  was  proposed.  They  ai^gue  that  their 
expertise  can  be  put  to  good  use  in 
ensuring  the  viability  of  the  fledgling 
service  and  that  they  are  in  a  favorable 
position  to  develop  and  introduce  new 
technological  advances  via  low  power. 
They  dispute  the  contention  of  the 
Justice  Department  that  network 
ownership  of  low  power  stations  is 
highly  anticompetitive  and  will  preclude 
new  entrants  from  the  field.  Hie 
networks  cite  in  support  of  their  position 
the  Network  Inquiry  Staff  Report's 
conclusion  that  group  owners  liave  an 
incentive  to  air  diverse  programming  on 
co-owned  stations,  to  maximize 
audience,  rather  than  airing  similar 
programming  that  cotild  have  the  effect 
of  fragmenting  audience  among  several 
co-owned  stations.  We  do  not  have 
sufficient  evidence  of  the  magnitude  of 
the  anticompetitive  potential  of  network 
ownership  of  low  power  stations  to 
justify  implementing  the  rule  proposed 


at  this  time.  Both  for  this  reason,  and 
because  we  believe  that  the  networks 
can.  as  they  claim,  contribute  to  the 
development  of  the  fledgling  low  power 
service,  we  shall  not  prohibit  network 
ownership  of  low  power  stations. 

91.  Multiple  ownership  of  low  power 
stations.  A  number  of  commenters 
advocate  •  limit  on  the  number  of  low 
power  stations,  on  diversity  and 
competition  groimds.  We  are 
encouraged  to  impose  limits  of  between 
five  and  25  on  the  number  of  stations  the 
Commission  would  permit  to  a  conunon 
owner  however,  we  are  afforded  no 
convincing  reason,  other  than  general 
administrative  efficiency  in  appUcation 
processing,  for  the  choice  of  any 
particular  nimiiber.  Others  point  out  that 
there  are  economies  of  scale  in  multiple 
ownerahip  that  may  be  essential  to 
viability  in  the  low  power  service.  As 
stated  in  paragraph  78,  above,  the 
Commission's  ownership  rules  have  a 
dual  purpose:  prevention  of  imdue 
concentration  and  promotion  of 
diversity.  The  over  6,000  applications 
currently  on  file  evince  an  array  of 
diverse  kinds  of  applicants  and  program 
proposals.  And.  as  we  stated  in  the 
Notice:  "The  concern  for 
anticompetitive  effects  is  lessened 
where  the  stations  are  both  secondary 
and  inherently  limited  in  their  coverage 
potential"  45  FR  at  69184.  The 
comments  do  not  persuade  us  to  the 
contrary.  That  is,  we  regard  low  power 
as  neither  a  significant  and  general 
enough  competitive  threat  to  other 
broadcast  services  nor  sufflcientiy 
distinct  as  a  market  in  itself  that 
monopolization  should  be  considered  a 
serious  or  dangerotis  enough  possibility 
to  warrant  structural  restraints  on 
ownership.  Should  a  real  threat  of 
inappropriate  economic  concentration 
arise  as  the  service  develops,  it  can  be 
addressed  via  antitrust  enforcement  or 
by  the  Conunission  in  appropriate 
proceedings. 

92.  We  are  told  by  some  commenters 
that  a  ceiling  on  multiple  ownership 
would  prevent  low  power  network 
formation.  We  believe,  however,  that 
program-oriented  networking  of  stations 
can  occur  other  than  via  common 
ownerahip  of  numerous  stations. 
AffiUation  for  program  distribution  or 
syndication  is  an  alternative.  Also,  a 
series  of  satellite  or  terrestrial 
microwave  intercoimected  translators 
may  be  used  to  relay  programming 
originated  by  one  low  power  station. 
This  suggests  that  common  ownerahip  of 
a  number  of  low  power  stations  is  not 
necessary  to  the  provision  of  common 
programming.  However,  with  a  network 
consisting  on  commonly-owned  low 
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power  statioiu,  as  opposed  to 
translators,  the  potential  exists  for  each 
station  to  originate  some  programming 
targeted  to  discrete  local  or  regional 
interests.  Tliis  is  a  result  that  we  would 
encourage.  Additionally,  there  may  be 
economies  of  scale  in  common 
ownerdiip  of  a  number  of  low  power 
stations  other  than  those  related  to 
program  acquisition  or  distribution.  It  is 
our  present  belief  that  the  potential 
economic  savings  of  multiple  ownership 
far  outweigh  a  remote  potential  of  undue 
concentration.  For  this  reason,  we  are 
not  imposing  a  ceiling  on  the  number  of 
low  power  stations  that  may  be  owned 
in  common.  We  also  shall  not  impose  a 
rule  relating  to  regional  concentration  of 
control. 

93.  Low  power/cable  cross  ownership. 
The  cable/low  power  cross  ownership 
issue  is  treated  similarly  in  the 
comments  to  cross  ownership  of  low 
power  and  other  broadcast  services.  The 
Justice  Department  is  tmiong  those  that 
believe  that  a  cable  system  owning  a 
low  power  station  in  its  franchise  area 
has  an  incentive  not  to  maximize  the 
potential  of  the  low  power  station, 
because  it  would  compete  with  the  cable 
system.  Other  commenters  argue  that 
there  may  be  rureil  areas  where  the 
cable  operator  is  the  sole  potential  low 
power  licensee,  and  that  in  such  cases 
diversity  will  be  enhanced,  not  inhibited 
by  cable/low  power  cross  ownership.^* 
We  note  that  issues  affecting  cable 
cross  ownership  are  under  separate 
consideration."  Without  prejudging  any 
subsequent  proceeding  involving  the  full 
service/cable  cross  ownership  rules,  we 
believe  that  in  the  low  power  service, 
the  possible  economies  of  scale, 
including  those  relating  to  program 
distributioo,  favor  our  permitting  cable/ 
low  power  cross  ownership.  Therefore, 
we  believe  ^at  there  should  be  no 


"  Wa  believe  that  this  would  depend  on  the 
-nature  of  the  particular  market:  where  a  cable 
operator  haa  little  hope  of  garnering  additional 
•ubscriber*,  there  may  be  an  incentive  to  raaxhnize 
total  audience  with  a  tow  power  operatioo.  On  the 
other  hand,  where  there  i«  head-to-head  competiUon 
between  cable  and  low  power  for  audience,  the 
service  affording  the  lowest  marginal  cost  per 
viewer,  or  greatest  profit  margin  per  viewer,  may  be 
favored  by  ■  common  owner. 

"  See,  Staff  Report.  FCC  Policy  on  Cable  Cross 
Ownership.  November,  1S61.  Wa  believe  that 
permitting  cable /low  power  cross  ownership  could 
provide  valuable  data  for  any  proceeding  that  is 
initiated  rtfarding  cable  croes  ovtrnership,  hi 
generaL  Wa  received  little  commentary  regarding 
the  propoaed  deletioo  of  |  76,501  (a)(3),  which 
prohibits  oable/translator  cross  ownership.  We  note 
that,  where  there  are  competing  applicants  for  a 
translator,  one  a  cable  operator  and  one 
unaffiliated,  tlie  oomparative  criteria  would  favor 
the  HnafBUated  appUcant  As  the  Staff  Report 
pointed  out  in  parav^pli  362.  this  is  the  only  area  of 
real  concen. 


restraints  on  cable/translator  cross 
ownership. 

94.  Sununary.  As  the  preceding 
discussion  indicates,  the  primary 
considerations  that  inform  our 
deliberations  on  all  aspects  of  the 
ownership  policy  are  that  low  power 
may  provide  an  opportunity  for  new 
entrants  into  the  telecommtmications 
industry  at  lower  cost  than  would  be 
incurred  in  starting  full  service  stations 
or  cable  systems.  Because  of  both  the 
low  cost  and  the  comparative  criterion 
favoring  diversification,  even  absent 
ownership  restrictions,  it  is  imlikely  that 
new  entrants  will  be  precluded  by 
existing  broadcasters.  Additionally,  in 
some  areas,  the  development  of  the 
service  itself  might  be  fettered 
irretrievaUy,  were  we  to  impose 
inviolable  ndes  that  eliminate 
experienced  broadcasters  with  the 
potential  to  make  the  service  viable. 
This  is  so  particularly  in  markets  where 
an  owner  of  other  broadcast  properties 
might  be  the  sole  potential  entrant 
Furthermore,  NTIA  points  out  in 
comments  that  an  alternative  to 
imposition  of  ownership  rules  that 
accommodate  the  latter  concern  is  the 
adoption  of  policies  that  apply  in  the 
comparative  situation.  That  is, 
ownership  of  other  local  or  distant 
outlets  would  not  be  considered  when 
no  one  but  a  sole  applicant  is  applying 
for  the  frequency,  but  only  when  there 
are  competing  appUcations.  NTIA 
suggests  that  in  such  cases  a 
comparative  demerit  or  disadvantage  be 
given  to  applicants  that  already  own 
facilities,  in  local  or  distant  markets. 
This  approach  resembles  that  taken  in 
the  traditional  comparative  hearing 
context,  where  diversification  of 
ownership  is  part  of  the  standard 
comparative  issue  among  competing 
applicants,  and  we  are  continuing  to 
apply  that  criterion  in  the  low  power 
service. 

95,  In  summary,  we  are  adopting  no 
ownership  restrictions  per  se  for  the  low 
power  service.  This  approach  is  in 
accord  with  our  genend  belief  that  free 
entry  into  and  out  of  the  low  power 
industry  will  best  serve  potential 
applicants  and  also  the  public.  Low 
power  stations  have  limited  coverage 
potential,  which  effectively  limits  the 
area  from  which  advertising  support 
may  be  garnered;  their  secondary  status 
poses  the  possibility  that  they  might  be 
required  to  alter  facilities  or  cease 
operation  at  any  time:  the  majority  of 
channel  availabilities  are  in  rural  areas, 
where  viability  generally  is  less  certain 
than  in  urbanized  areas.  We  believe 
these  factors  augur  in  favor  of  permitting 
experienced  participants  in  the  market 


to  pioneer  the  low  power  service  and 
outweigji  our  traditional  concerns 
regarding  nmltiple  and  croes-ownersfaip. 
We  do  not  wish  to  discourage  new 
entrants,  and  we  note  again  that  die 
comparative  criterion  bvoring 
diversificaticm  will  inure  to  their  benefit 
However,  we  also  recognize  the 
important  role  those  with  proven  trade 
records  may  play  in  the  development  of 
the  service,  particulariy  in  localities  that 
individuals  inexperienced  in  the  market 
may  perceive  as  posing  too  great  an 
economic  risk  to  warrant  entry. 

Vm.  Low  Power  Statiaa  Operatkm 

96.  Construction  Permit  Section 
73.3598(b)  will  be  appbed  to  low  power, 
and  the  Commission  will  strictly  enforce 
die  requirement  that  construction  most 
be  completed  and  the  station  be 
operational  within  twelve  mondu  of 
issuance  of  the  authorization,  or  the 
construction  permit  must  be  turned  back 
to  the  Commission.  We  envision  no 
extensions  of  time  with  regard  to  this 
rule,  the  only  possible  exception  being 
documented  evidence  of  unforeseen  and 
unavoidable  delay  in  delivery  of 
equipment  that  was  contracted  for 
properiy.  We  do  not  believe  this  rule  is 
overly  stringent  in  light  of  the  relatively 
minimal  burdens  of  construction  of  low 
power  stations,  as  compared  with  full 
service  stations.  Section  73.3507  (e)  and 
(f),  wfaidi  prohibits  pajrments  upon 
assignment  or  transfer  or  a  constraction 
permit  from  exceeding  reimbursemrait  of 
the  transferor's  expenses  and  limits  the 
equity  interest  that  a  transferor  or 
assignor  may  retain  in  the  permittee  to  a 
proportion  equal  to  the  transferor's 
capital  contribution,  until  the  station 
commences  program  test  operations, 
also  will  be  stricUy  applied  in  the  low 
power  context  as  with  the  other 
broadcast  services.  This  appears  to  be 
an  area  in  which  Sections  301  and  304  of 
the  Communications  Act,  as  well  as 
general  public  interest  concerns,  dictate 
that  regidation  should  be  continued. 
Sections  301  and  304  provide,  inter  alia, 
that  licenses  issued  by  the  Commission 
convey  no  property  interest  Allowing 
profit  to  be  obtained  upon  transfer  of  a 
construction  permit  prior  to 
commencement  of  program  test 
operations  appears  to  violate  this 
prohibition,  llie  permittee  woidd  appear 
to  have  nothing  to  convey  for  profit 
beyond  the  mere  expectation  of  future 
profits  that  appends  to  the  permit  itself. 
Also,  implicit  in  the  filing  of  an 
application  is  an  intent  to  construct  a 
stetion  and  commence  service.  To 
maintain  the  integrity  of  the 
Commission's  processes  and  to 
encourage  the  expeditious  introduction 
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of  new  service  in  an  environment  in 
which  free  transferability  of  stations  is 
permitted,  we  believe  it  is  in  the  public 
interest  that  {  73.3597  (e)  and  (f)  be 
maintained  for  the  low  power  service. 

97.  License.  We  received  one 
comment  seeking  that  the  format  for  the 
call  sign  for  low  power  stations  be 
changed  to  a  five-letter  one  resembling 
the  four-letter  call  signs  assigned  to  full 
service  stations.  We  believe  that  the 
confusion  that  is  likely  to  result  from 
such  a  change,  as  well  as  the 
administrative  inconvenience  of 
carrying  it  out.  are  not  justified  by  the 
result  Therefore,  we  shall  continue  to 
assign  low  power  call  signs  as  we  assign 
translator  call  signs. 

98.  We  proposed  in  the  Notice  that 

§  73.3597  (a)  through  (d),  the  "three  year 
rule"  not  apply  to  low  power  stations. 
We  opined  that  permitting  free 
transferability  of  stations  would 
encourage  entrants  into  the  industry,  as 
well  as  provide  a  useful  example  for 
reference  in  other  contexts.  Indeed,  we 
recently  have  sought  conmients  on  a 
proposal  to  do  away  with  the 
"trafficking"  issue  altogether,  on  the 
grounds  that  the  rule  no  longer  serves  a 
useful  purpose  in  the  present 
telecommunications  environment.  See, 
Notice  of  Proposed  Rule  Making, 
Amendment  of  S  73.3597  of  the 
Commission's  rules,  supra. 

99.  The  comments  on  the  proposal  not 
to  impose  an  anti-"trafficking"  rule  in 
the  low  power  service  were  divided.  The 
Justice  Department  support»a  policy 
facilitating  ready  entry  into  and  exit 
from  the  market.  The  principal  objection 
to  the  absence  of  a  "trafficking" 
prohibition  is  voiced  by  groups  that 
would  hope  to  gamer  preference  in  the 
competition  for  licenses.  They  complain 
that  the  preference  system  easily  can  be 
defeated,  imless  the  Conunission 
imposes  either  a  required  holding  period 
for  the  original  licensee,  or  a  condition 
that  the  station  be  transferred  only  to 
another  preferred  entity.  We  do  not  gain 
say  the  cogency  of  this  argimient 
However,  it  rests  on  an  incorrect 
assumption  about  the  purpose  of  a 
system  of  preferences.  It  is  the  statutory 
duty  of  the  Commission  to  allocate  the 
use  of  broadcast  spectrum  in  a  manner 
that  best  serves  the  public  interest.  This 
may  be  accomplished  via  comparative 
hearing,  comparative  preferences  or 
lottery.  However,  requiring  an  unwiUing 
Ucensee  to  retain  an  unwanted 
broadcast  property  hardly  can  result  in 
the  best  service  to  the  public.  The 
Commission  ought  not  to  second  guess 
private  decisions  that  are  made  in 
response  to  marketplace  forces,  but 
should  permit  stations  to  be  put  to  the 


highest  valued  use  in  the  marketplace. 
Therefore,  we  shall  not  impose  a  "three 
year  rule"  in  the  low  power  service.  We 
shall,  however,  impose  a  one-year 
holding  period  on  new  low  power 
licenses  in  order  to  maintain  the 
integrity  of  the  Commission's 
comparative  processes  in  situations 
where  the  constuction  permit  was 
awarded  by  virture  of  a  comparative 
preference. 

100.  Station  Management  The 
Commission's  rules  and  policies 
governing  Equal  Opportunity  in 
Employment  will  apply  to  all  low  power 
stations.  Reporting  requirements  will 
apply  to  those  with  sufficient 
employment  levels  to  trigger  the 
requirements.  See,  S  73.2080  of  the 
Rules,  which  imposes  a  reporting 
requirement  on  all  stations  with  five  or 
more  full-time  employees.  While  some 
commenters  argued  forcefully  to  the 
contrary,  we  continue  to  believe  that 
Sections  318  and  325(a]  of  the 
Communications  Act  require  that  all 
originating  low  power  stations  have  an 
operator  holding  at  least  a  Restricted 
Radio  Telephone  Operator's  Permit  in 
continuous  attendance  during  local 
originations.  It  appears  that  some 
parties  misunderstood  the  nature  of  the 
requirements  proposed,  for  a  number  of 
comments  argue  that  a  low  power 
station  merely  retransmitting  terrestrial 
microwave  or  satellite  feed  should  not 
require  a  full-time  operator.  We 
proposed  that,  dtiring  microwave-fed 
refransmissions.  the  statutory  operator 
requirement  would  be  fulfilled  in  the 
same  manner  as  the  current  requirement 
for  all  translators  employing  modulators: 
observation  of  the  off-air  signal  for  ten 
continuous  minutes  each  day  on  a 
conventional  television  receiver.  In 
cases  of  local  origination,  the  operator 
must  be  in  continuous  attendance  at  the 
transmitter  site,  at  a  remote  control 
point  or  at  the  program  source.  These 
operator  requirements  are  neither 
extraordinary  nor  overly  burdensome, 
and  we  shall  maintain  them  until  and 
unless  they  are  made  unnecessary  by 
legislative  change. 

101.  Low  Power  Station  Maintenance. 
We  shall  require  translator  and  low 
power  licensees  to  comply  with 

9S  74.752  (c),  [d)  and  (e)  and  also  to 
measure  the  canier  frequencies  of  their 
output  channels  at  least  once  a  year, 
and  as  often  as  necessary  to  assure 
compliance  with  the  frequency  tolerance 
standards.  See,  paragraph  39,  supra.  The 
aural  carrier  frequency  of  stations 
employing  modulators  also  must  be 
measured,  but  we  would  permit  factory 
measurement  of  the  modulation 
characteristics.  Proof  of  performance 


may  be  certified  by  a  holder  of  a 
General  Operator's  permit^* 
Maintenance  logs  must  be  kept  by  all 
translator  and  low  power  station 
licensees.  See,  8  74.781. 

PL  Programming 

102.  Station  Identification.  We  shall 
require  low  power  stations,  during 
periods  of  program  origination,  to 
comply  with  the  station  identification 
requirements  of  full  service  broadcast 
stations.  See,  9  73.1201.  However,  we 
shall  continue  to  allow  translators,  and 
low  power  stations  operating  in  a 
rebroadcast  mode,  to  be  identified  in 
accordance  with  the  current  provisions 
of  S  74.783. 

103.  We  believe  that  low  power 
stations  should  be  subject  to  a  minimum 
of  program-related  regulations,  so  that 
they  might  be  fully  responsive  to 
marketplace  concfitions.  We  received 
conmients  urging  a  panoply  of 
programming  rules,  some  even  more 
stringent  than  those  governing  full 
service  stations.  We  do  believe  this  kind 
of  governmental  surveillance  is  neither 
necessary  nor  appropriate.  In  many 
instances,  particiilarly  in  rural  or  remote 
areas,  low  power  stations  will  be  set  up 
specifically  to  fill  local  needs.  In  areas 
where  the  marketplace  demands 
coverage  of  local  events  of  common 
interest,  licensees  can  be  expected  to 
provide  it.  In  some  urban  markets, 
unserved  ethnic  enclaves  may  be 
targeted  for  low  power  service.  But  in  a 
major  mailcet  that  already  receives 
adequate  local  coverage  from  several 
full  service  stations,  a  low  power 
licensee  may  discover  and  attempt  to  fill 
a  need  for  additional  national  news, 
sports  or  entertainment  programming. 
Such  judgments  properly  are  left  to 
licensees;  it  is  in  their  interest,  and  the 
public's,  to  gamer  audience  by 
attempting  to  serve  unmet  needs. 

104.  The  principcd  structural  limit  we 
shall  impose  on  low  power  stations  %vith 
respect  to  programming  is  that  the 
programming  aired  must  comply  with 
the  definition  of  "broadcast"  in  the 
Commimications  Act  cmd  {  73.e41(b)  of 
the  Commission's  rules.  Where  a 
potential  use  of  radio  frequencies  has 
not  yet  been  authorized  for  broadcast 
use,  it  will  not  be  permitted  via  low 
power.  See,  e.g..  Notice  of  Proposed  Rule 
Making.  Amendment  of  Part  73  to 
Authorize  Transmission  of  Teletext  by 
TV  Stations.  BC  Docket  No.  81-741,  46 
FR  80851  (published  December  14, 1981). 


"Th«  General  Radiotelephone  Operator'f  license 
now  ia  litued  In  place  of  both  Pint  and  Second 
Clau  bcensea.  See.  Report  and  Order,  Docket  Na 
20617,  Radio  Operator  Licensing  Program.  44  FR 
35450  (published  July  8, 1S81). 
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Nor  may  low  power  stations  be  used  for 
private  communications,  a  service 
provided  more  suitably  by  point-to-point 
private  and  common  carrier  services. 
See.  e.g..  Report  and  Order,  Docket  No. 
19493.  Amendment  of  Parts  1,  2.  21  and 
43  of  the  Commission's  rules  and 
regulations  to  Provide  for  Licensing  and 
Regulation  of  Common  Carrier  Rad^o 
Stations  in  the  multipoint  Distribution 
Service.  45  F.C.C.  2d  616  (1974).  Finally, 
while  we  repeatedly  have 
acknowledged  the  difBculty  of  adhering 
strictly  to  any  definition  by  which 
translators  and  low  power  stations  may 
be  distinguished,  we  continue  to  believe 
that  the  distinction  is  best  framed  in 
terms  of  rebroadcast  versus  origination. 
"  Under  S  74.784  of  the  Commission's 
rules,  rebroadcast  is  simultaneous 
retransmission  of  the  signal  of  an 
existing  TV  broadcast  station.  Anything 
other  than  this  is,  by  deflnition. 
origination,  for  which  a  low  power 
Ucense  is  required.  Whether  or  not  the 
low  power  licensee  engages  in  any  local 
origination,  broadcasts  a  network  feed, 
offers  a  subscription  service,  etc.,  the 
potential  to  do  so  defines  the  station. 
105.  Statutory  requirements.  As  we 
have  indicated,  the  statutory 
prohibitions  on  the  broadcast  of  obscene 
material,  plugola.  payola  and  lotteries 
apply  to  the  low  power  service.  See,  18 
U.S.C.  1304. 1464.  Section  303{m)(D)  of 
the  Communications  Act  of  1934,  as 
amended,  and  5  73.1211  of  the 
Commission's  rules.  47  CFR  73.1211 
(1980).  Our  rule  requiring  fairness  in 
licenseeHX)nducted  contests  also  will 
apply.  We  also  shall  continue  to  impose 
Fairness  Doctrine  obligations  in  the  low 
power  service  only  to  an  extent 
consonant  with  a  station's  origination 
capacity.  If  the  Commission  receives  a 
complaint  related  to  Part  I  of  the 
Fairness  Doctrine,  the  station  may  meet 
it  by  showing  that  it  aired  responsive 
issue-oriented  programming  submitted 
in  a  mode  compatible  with  the  station's 
origination  equipment.  Likewise,  to  meet 
its  obligation  under  Part  II  of  the 
Fairness  Doctrine,  the  station  must 
make  time  available,  with  or  without 
sponsorship,  to  responsive  issue- 
oriented  programming  submitted  in  a 
format  compatible  with  the  station's 
origination  equipment.  The  fairness 
obligation  would  be  on  a  sUding  scale, 
depending  upon  the  direct  involvement 
of  the  station  management  in  program 
production  and  decisions.  Similarly, 
Sections  312(aK7)  and  (f)  and  315  will 
apply  to  low  power  stations,  to  the 
extent  that  their  origination  capacity 
permits.  See,  Alaska  Public 
Broadcasting  Commission,  82  F.C.C.  2d 
220  (1980).  The  reasonable  requests  of 


legally  qualified  candidates  for  federal 
elective  office  who  seek  to  purchase 
reasonable  amounts  of  time  or  respond 
to  their  opponents'  messages  must  be 
acceded  to.  so  long  as  they  provide 
program  material  that  is  compatible 
with  the  station's  origination  equipment 
See.  Public  Notice.  Acceptance  of 
Political  Advertising  by  UHF  Translator 
Licensees,  62  F.C.C.  2d  896  (1976). 
Without  prejudging  issues  in  our 
pending  rule  making  on  DBS,  we  note 
that  the  hybrid  nature  of  subscription 
television,  which  suggest  that  statutory 
provisions  for  broadcast  stations 
properly  may  not  apply  to  STV  stations, 
has  been  raised  in  the  DBS  proceeding. 
See,  note  17.  supra.  In  light  of  the  fact 
that  numerous  low  power  applicants 
envision  subscription  service,  the 
resolution  of  that  issue  in  the  DBS 
proceeding  may  have  a  direct  bearing  on 
our  present  conclusions  regarding  the 
applicability  of  these  statutory  provision 
to  low  power  STV  stations. 

106.  We  are  not  imposing  a  formal 
ascertainment  obligation  on  low  power 
stations.  It  is  in  the  nature  of  low  power 
stations  to  be  familiar  with  and 
responsive  to  the  needs  of  the  viewers 
they  serve.  Formalizing  this  would  be 
needless.  To  be  viable  in  the  highly 
competitive  telecommuncations 
marketplace,  these  small  stations  will 
have  to  react  with  sensitivity  to  the 
needs  and  desires  of  their  markets. 
Similarly,  we  are  leaving  decisions 
regarding  commercialization  and 
nonentertainment  programming  to  the 
bcensees'  discretion.  Such  regulations 
also  would  have  little  public  interest 
value.  Indeed,  at  a  time  when  the 
continuing  vitality  of  such  content- 
oriented  regulations  increasingly  has 
been  called  into  question  even  with 
respect  to  full  service  stations,  it  would 
be  unreasonable  to  apply  them  to  low 
power.  See,  e.g.  Report  and  Order, 
Deregulation,  of  Radio.  84  F.C.C.  2d  968 
(1981).  reconsid.  denied,  87  F.CC.  2d 
797  (1981).  Consonant  with  this  view,  we 
are  requiring  no  minimum  hours  of 
operation  in  the  low  power  service,  nor 
the  maintenance  of  program  logs,  but 
only  maintenance  logs. 

107.  Applicability  of  Copyright  Law  to 
Low  Power  Service.  As  we  have 
recognized,  the  copyright  laws  apply 
fully  to  translators  and  low  power 
stations.  Under  the  General  Revision  of 
the  copyright  law.  Pub.  L  No.  94-553, 17 
U.S.C  101  et  seq.  (1976),  ti-anslator  and 
low  power  operations  are  subject  to  full 
copyright  liabihty.  with  an  exception  for 
secondary  transmissions  made  by  local 
governments  or  non-profit  organizations. 
See.  17  U.S.C.  111(a)(4).  Section  325(a)  of 
the  Communications  Act  requires  the 


consent  of  the  origiilating  station  for 
rebroadcast  of  programming.  Also  see, 
SS  73.1207  and  74.784(b)  of  the  rules. 
Retransmission  consent  may  not 
imreasonably  be  refused.  See.  e.g.. 
Memorandum  Opinion  and  Order. 
Docket  No.  9806. 17  FR 10300  (1952).  We 
believe  that  this  standard  is  appropriate 
to  govern  the  negotiations  of  low  power 
operators  for  program  services,  until  and 
unless  legislative  change  preempts  it 
Presumption  of  rebroadcast  consent, 
sought  by  National  Translator 
Association,  could  amount  to  a 
substantive  modification  of  the  initial ' 
bargaining  positions  of  the  parties,  one 
for  which  we  do  not  see  a  necessity. 
Likewise,  the  specific  standards  for 
refusal  of  consent  and  terms  for  consent 
agreement,  sought  by  the  Washington 
State  Association  of  Broadcasters,  if 
enacted  by  this  agency  via  rale  mnWing, 
would  amount  to  a  substantial 
intervention  of  the  government  in  what 
properly  should  be  left  to  private 
negotiations  between  parties  at  aim's 
lengtL  We  also  beheve  that  commercial 
substitution  should  be  permitted,  with 
consent,  subject  to  the  negotiations  of 
the  parties.  Although  the  Washington 
State  Association  of  Broadcasters 
opposes  this,  it  is  possible  to  envision  • 
situation  in  which  the  primary  station 
may  benefit  from  allowing  commercial 
substitution,  and  we  believe  the  issue  is 
best  left  to  the  parties. 

108.  Low  Power  Subscription  Service. 
As  we  proposed,  we  are  permitting  STV 
via  low  power,  at  the  Ucensees' 
discretion,  and  not  subject  to  a 
"complement-of-four"  restriction. "STV 
may  be  particularly  suited  to  formated 
programming  on  low  power  stations; 
indeed,  in  some  maricets  it  may  be 
essential  to  the  viability  of  the  service. 
We  believe  that  STV  and  low  power 
share  the  potential  to  accelerate 
utilization  of  unused  channels,  provide 
viable  financial  support  for  specialized 
programming  and  small  maricet  stations 
and  respond  to  the  interests  of  the 
audience.  We  are  not  requiring  a 
separate  STV  authorization,  although 
proposed  subscription  operation  must  be 
indicated  on  the  application  form,  and 
existing  low  power  licensees  that  are 
providing  free  service  wishing  to  change 
to  subscription  service  must  so  notify 
the  Commission  via  an  application  for 
minor  modificatioa  We  also  will  not 
require  low  power  STV  stations  to  file 
their  franchise  agreements  with  the 
Commission,  although  we  shall  require 


"Thig  nile  restricts  STV  operaHons  to 
communitie*  within  the  Grade  A  contour  of  at  lead 
five  commercial  lelevlaioa  itatiOQS,  including  that  of 
tba  STV  oparalK 
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that  such  agreements  be  consistent  with 
the  rules  applicable  to  full  service  STV 
agreements,  Section  73.642(e).  Licensees, 
however,  must  provide  a  copy  of  the 
franchise  agreement  for  public 
inspection  at  the  station  office. 
Consonant  with  the  First  Report  and 
Order  in  Docket  No.  21502,  adopted 
September  25. 1979.  FCC  79-535, 45  FR 
60091.  pubhshed  October  1&  1979,  we 
are  not  setting  technical  compatability 
standards  for  low  power  STV 
equipment.  We  also  are  not  requiring 
any  miniTnnin  hours  of  free 
programming,  because  this  requirement 
could  prove  overly  burdensome  to  low 
power  operators,  and  would  not  be 
consonant  with  the  absence  of  minimum 
required  hoiu's  of  operation.  See, 
paragraph  101.  supra. 

109.  We  note  that  several  of  the  issues 
relating  to  STV  are  under  separate 
consideration  in  Docket  No.  21502.  See. 
Further  Notice  of  Proposed  Rule  Making. 
FCC  81-449,  adopted  September  30. 
1981.  released  November  13. 1981.  That 
document  explicitly  leaves  resolution  of 
STV  issues  related  to  low  power  to  the 
instant  proceeding.  There  is  one  area, 
however,  where  we  beheve  the  issues 
are  more  appropriately  addressed  in  the 
context  of  the  separate  proceeding  on 
STV.  That  area  is  the  sale  of  decoders. 
The  Notice  in  the  instant  case  proposed 
that  decoders  could  be  sold  or  leased,  at 
the  low  power  hcensee's  discretion.  We 
received  some  comments  on  both  sides 
of  this  issue,  including  a  petition  seeking 
consolidation  of  the  STV  and  low  power 
proceedings,  filed  by  the  Subscription 
Television  Association.  While  that 
petition  was  denied  (see,  Further  Notice. 
Docket  No.  21502,  supra,  paragraph  58), 
we  believe  this  particular  issue  would 
be  the  subject  of  more  narrowly  focused 
debate  in  the  proceeding  focused 
exclusively  on  subscription  television 
service,  particiilarly  because  we  have 
sought  comments  on  a  proposal  to 
permit  the  sale  of  decoders  generally  in 
that  proceeding.  Therefore,  we  shall 
defer  resolution  of  the  isaue  of  the  sale 
of  decoders  in  this  docket  pending  its 
resolution  in  Docket  No.  21502.*°  Except 
in  this  respect  we  believe  that  the 
functional  differences  between  low 
power  and  full  service  stations,  as  well 
as  the  secondary  nature  of  the  low 
power  service,  and  its  inherently  limited 
coverage  potential,  justify  a  distinction 
in  regulatory  treatment  between  full 
service  and  low  power  stations.  Again, 
we  note  that  the  structuring  of 
subscription  on  a  broadcast  model  has 
been  called  into  question  in  the  DBS 


proceeding.  See,  note  17,  supra.  Without 
prejudging  issues  in  our  separate  STV  or 
DBS  proceedings,  we  believe  it  is 
appropriate  to  acknowledge  the  possibly 
hybrid  nature  of  subscription  service  in 
our  treatment  of  low  power  STV 
stations,  particularly  in  light  of  the  fact 
that  low  power  is  something  of  a  hybrid 
service  itself. 

110.  Network  Affiliation.  In  the 
interest  of  ensuring  even-handed 
treatment  of  all  network  affihates,  full 
service  or  low  power,  we  are  requiring 
that  any  affiliation  agreements  between 
low  power  stations  and  networks  will 
be  subject  to  the  same  regulations  as  full 
service  station  affiliation  agreements, 
see,  §S  73.658  and  73.3613  of  the 
Commission's  rules. 

111.  Mandatory  Carriage.  We 
proposed  no  mandatory  carriage 
requirement  of  low  power  stations  by 
cable  systems.  See,  Notice,  45  FR  at 
60183  n.  31."  This  issue  was  hotly 
contested  in  the  comments.  A  number  of 
parties,  including  ABC,  NTA  and  the 
National  Association  of  Low  Power 
Broadcasters,  advocate  mandatory 
carriage,  on  the  grounds  that  "may 
carry"  status  could  put  low  power 
stations  at  a  serious  competitive 
disadvantage,  especially  in  markets 
where  cable  penetration  is  high.  The 
National  Cable  Television  Association, 
on  the  other  hand,  resists  "must  carry" 
rules  for  low  power,  on  the  grounds  that 
they  violate  the  first  amendment  rights 
of  cable  operators  to  choose  the 
programming  they  carry  and  are 
anticompetitive.  Field  adds  that  without 
a  local  public  service  requirement  low 
power  stations  do  not  fulfill  the  intent  of 
the  "must  carry"  rules:  maintenance  of 
local  broadcast  coverage  within  a 
market 

112.  We  carefully  have  considered 
both  sides  of  the  dispute.  We  believe 
that  the  decision  whether  a  low  power 
station  will  be  carried  on  a  local  cable 
system  is  one  best  left  to  the  private 
parties.  Noting  that  the  mandatory 
carriage  issue  is  under  consideration  in 
connection  with  pending  copyright 
legislation,  and  may  well  be  considered 
by  the  Commission  in  the  near  futiure. 
we  do  not  wish  to  prejudge  or  preempt 
forthcoming  developments  in  this  area. 
While  we  are  not  here  questioning  the 
continuing  usefulness  of  our  rules  that 
require  carriage  of  local  full  service 
stations  by  cable  systems,  we  believe 


••  Interim  low  power  grantees  propoeing  STV 
have  been  informed  that  they  may  not  lell  decodert 
until  the  Commission  finally  has  resolved  this  issue. 


"  Under  the  present  rules,  cable  systems  must 
carry,  as  wall  as  full  service  stations,  commercial 
translators  over  100  watts  and  educational 
translators  over  S  watts  within  a  36-mlle  radius  of 
the  cable  system,  except  where  this  would  result  in 
substantial  dupUcation  or  the  cable  system  already 
carries  the  primary  station.  See,  |{  73.S6(c){lJ  and 
[Zy  76.57(a)(2):  7e.59(a)(5);  and  78.61(a){S). 


that  it  is  not  in  the  pubUc  interest  to 
extend  this  rule  to  low  power  stations. 
Low  power  stations  are  not  subject  to 
the  programming  obligations  %vith  regard 
to  the  community  of  Ucense  that  form 
the  basis  for  our  requiring  carriage  of 
full  service  stations.  Additionally,  it  will 
not  further  our  goal  of  fostering  a  fully 
competitive  teleconmiunications 
marketplace  if  the  Conmiission,  by 
regulation,  injects  itself  between  tiie 
parties  to  what  should  be  a  private 
decision-making  process.  The  cable 
operator,  on  the  basis  of  his  own 
assessment  of  marketplace  conditions, 
not  the  FCC  should  decide  what 
programming  a  cable  system  will  carry, 
beyond  that  required  by  our  present 
carriage  rules.  Indeed,  it  is  reasonable  to 
assume  that  if  a  cable  system  has 
excess  channel  capacity,  it  will  carry 
low  power  progranuning.  Where  there  Is 
no  excess  channel  capacity,  the  cable 
operator  should  not  be  required  to  make 
the  hard  choice  between  the  low  power 
signal  and  other  programming  for  which 
his  subscribers  may  indicate  demand 
via  pay  mechanisms,  when  he  already 
carries  the  local  full  service  stations. 
And  where  low  power  must  compete 
with  other  program  sources  for  cable 
carriage,  absence  of  "must  carry" 
protection  could  be  a  spur  to  low 
power's  provision  of  creative, 
innovative  programming.  This  also  may 
encourage  low  power  applicants  to  seek 
out  remote,  unserved  areas  where  cable 
is  thought  not  to  be  viable  economically, 
and  thereby  to  fill  gaps  in  existing 
television  coverage,  a  hmction  for  which 
low  power  stations  are  uniquely  suited. 
It  is  not  inconceivable  that  provision  of 
a  high  isolation  switch,  so  that  both 
cable  and  broadcast  may  be  received 
alternately  on  the  subscriber's  set  may 
be  negotiated,  at  the  expense  of  one,  or 
both,  parties  in  situations  where  a  cable 
system  truly  is  unwilling  or  unable  to 
carry  a  low  power  station.  Finally,  until 
and  imless  it  becomes  clear  that  low 
power  stations  are  not  being  carried  on 
cable  systems,  we  have  no  reason  to 
believe  that  a  "must  carry"  rule  for  low 
power  will  be  useful  or  necessary. 
113.  Alaska.  The  Alaska  PubUc 
Broadcasting  Commission  evinces 
concern  that  several  of  the  technical 
rules  proposed  in  the  Notice  (and 
adopted  herein)  for  the  low  power 
service  would  be  overly  burdensome,  as 
well  as  unnecessary.  For  example,  on- 
site  measurememt  of  frequency 
tolerance  and  on-site  proof-of- 
performance  certification  would  be 
prohibitively  expensive,  as  well  as 
unnecessary.  APBC  also  avers  that  the 
operator  requirement  is  tmnecessary,  as 
the  Alaskan  stations  primarily  engage  in 
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rebroadcast.  We  acknowledge  that 
Alaska  is  a  "special  case."  because  the 
low  power  concept  long  has  been  in  use 
there,  on  a  waiver  basis,  and  it  is  the 
only  means  by  which  much  of  the  State 
may  receive  television  service.  See,  e.g., 
Wrangell  Radio  Group,  supra.  We  agree 
that  the  present  maintenance  program 
that  the  state  carries  out  is  adequate, 
and  we  shall  not  impose  additional 
requirements  in  that  area.  Also,  to  the 
extent  that  we  are  adding  other  rules, 
such  as  the  full-time  operator 
requirement  for  local  originations,  that 
exceed  the  requirements  to  which  the 
Alaskan  low  power  facilities  previously 
have  been  subjected  and  would  be 
particularly  burdensome  in  that  unique 
environment,  we  shall  continue  to 
authorize  waivers  where  appropriate. 
114.  Emergency  Broadcast  System 
Participation.  Translator  stations 
normally  would  carry  any  Emergency 
Action  Notification  alert  messages 
originated  by  the  full  service  TV 
broadcast  station  being  retransmitted. 
However,  low  power  stations,  during 
periods  of  program  origination,  would 
have  the  obligation,  similar  to  other 
broadcast  stations,  promptly  to  inform 
viewers  of  an  Emergency  Action 
Notification  under  the  established 
hjnergency  Broadcast  System 
procedures.  Low  power  stations 
therefore  will  be  expected  to  comply 
with  the  EBS  procedures  set  forth  in 
Subpart  G  of  Part  73  of  the  rules  with 
one  exception  because  of  the  expected 
limited  coverage  area  and  unspecified 
operating  schedule.  Although 
encouraged  to  do  so,  low  power  stations 
will  be  exempted  from  the  requirement 
to  install  the  encoding  device  for 
generating  the  two-tone  EBS  attention 
signal.  This  exemption  is  similar  to  that 
afforded  10  watt  noncommercial  FM 
stations.  Subpart  G  is  being  amended  to 
accommodate  this  exemption. 

X.  Conclusion 

115.  The  rules  promulgated  herein 
represent,  we  believe,  judicious 
balancing  of  competing  concerns,  for 
spectrum,  for  broadcast  licenses,  for 
overall  maintenance  of  a  healthily 
competitive  telecommunications 
environment.  The  record  adduced  in  this 
proceeding  proffered  opinion  from  all 
sectors  on  all  aspects  of  the 
Commission's  original  proposals.  With 
the  comments  as  a  basis,  we  have 
resolved  the  six  decision  criteria  with 
which  we  commenced  this  proceeding  in 
1978.  In  light  of  the  comment  and  the 
Commission's  intervening  experience,  it 
will  be  noted,  we  modified,  to  some 
extent,  the  proposals  of  the  Notice.  The 
one  sentiment  that  has  remained 
unshaken  by  the  controversy 


surrounding  this  proceeding  is  that  the 
low  power  service  can  provide 
additional  television  service, 
particularly  in  areas  where  there 
currently  is  little  or  none. 

116.  The  existence  of  so  many  pending 
applications,  filed  by  so  many  eager 
applicants,  may  belie,  to  some  degree, 
the  uncertainties  to  which  the  fledgling 
service  will  be  subjected  as  it  becomes 
operational.  As  the  public  has  been 
reminded,  a  low  power  license  may  not 
be  a  license  to  print  money.  It  certainly 
is,  however,  a  license  to  serve  the 
public.  It  is  in  this  spirit  that  we 
authorize  the  low  power  service  today. 
The  Commission  has  every  hope  that 
low  power  will  succeed  in  the 
marketplace,  adding  to  the  mix  of 
competitive  technologies  in  today's 
telecommunications  environment  and 
acting  as  a  bellwether  for  "unregulation" 
of  the  broadcast  services  generally. 

117.  Regulatory  Flexibility  Act— Final 
Analysis." 

a.  Need  for  and  Purpose  of  Rules.  The 
rule  amendments  promulgated  herein 
are  necessary  to  achieve  the  goal  of 
additional  low-powered  television 
stations,  for  which  the  record  indicates 
an  overwhelmirig  public  demand.  While 
the  Commission  intends  the  low  power 
service  to  be  a  largely  unregulated 
service,  it  nevertheless  is  essential  that 
the  technical  aspects  of  the  service,  from 
application  processing  to  operating 
specifications,  be  strictly  maintained,  to 
ensure  that  low  power  stations  do  not 
cause  destructive  interference  to  full 
service  stations  or  to  each  other. 
'  In  view  of  the  unexpectedly  great 
numbers  of  TV  translator  and  low 
power  applications  filed  since  the 
initiation  of  the  rule  making,  as  well  as 
additional  applications  anticipated  upon 
the  lifting  of  the  present  moratorium, 
additional  technical  standards  were 
proposed  in  the  Further  Notice  to 
facilitate  more  fully  automated 
application  processing.  The 
Conmiission's  rules  for  TV  translators 
did  not  contain  precise  standards  for 
determining  mutual  exclusivity  between 
proposed  stations.  A  mode  of  processing 
that  left  much  to  engineering  judgment 
was  believed  not  to  be  feasible  for  use 
with  large  numbers  of  competing 
applications.  The  Commission  herein 
adopts  standards  of  prohibited  contour 


overiap  that  will  facilitate  automated 
processing. 

b.  Comments.  We  received  little 
commentary  directly  in  response  to  the 
initial  Regulatory  Flexibility  Analysis. 
Several  parties  took  issue  with  our  ' 
prediction  that  the  proposed  technical 
standeirds  would  not  significantly 
increase  the  burdens  attendant  upon 
preparation  of  the  engineering  section  of 
the  application.  They  evince  particular 
concern  about  the  burden  of  calculating 
antenna  radiation  center  height  above 
average  terrain  (HAAT)."  TTie 
Commission  acknowledges  the  possible 
validity  of  this  position.  However,  it  is 
our  belief  that  the  two  major  competing 
considerations,  expeditious  reduction  of 
the  application  backlog  and  spectral 
efficiency,  override  the  possibly 
increased  burdens  on  appUcants.  In  die 
long  run.  it  is  our  position  that  the 
increased  opportunity  in  broadcasting 
provided  for  small  entrepreneurs  by 
authorization  of  the  low  power  service 
is  a  much  more  significant  overall 
benefit  of  the  rule  changes  than  the 
details  required  in  making  an 
application. 

c.  Alternatives  Considered.  Hie 
alternatives  to  the  mode  of  processing 
are:  (1)  A  table  of  assignments  for  low 
power  stations,  which  was  ruled  out  as 
too  great  an  administrative  burden  on 
the  Commission,  as  well  as  spectrally 
inefficient:  (2)  processing  using  assiuned 
antenna  heights,  which  also  is  spectrally 
inefficient;  (3)  processing  taking  actual 
instead  of  average  terrain  factors  into 
account,  which  also  is  too  cumbersome 
administratively  and  may  create  too 
great  a  risk  of  interferene;  and  (4)  not 
authorizing  the  service  at  all.  a  result 
not  supported  by  the  record-  The 
technical  rules  adopted  herein,  represent 
an  optimal  compromise  between  factors 
of  spectral  efficiency,  prevention  of 
undue  interference,  administrative 
efficiency  and  cost  to  both  applicants 
and  the  Conunission.  As  stateid  above, 
the  overall  effect  of  the  rule  changes  is 
to  create  additional  opportimities  for 
small  entrepreneurs  to-own  and  operate 
new  broadcast  facilities  by  using 
spectrum  where  full  service  stations 
would  cause  and  sustain  interference. 
The  lower  power  service  is  subject  to  a 
minimum  of  regulations;  however, 
certain  technical  requirements  are 


"The  Notice  of  Proposed  Rule  Making  in  this 
proceeding  wai  promulgated  prior  to  the  effective 
date  of  the  Regulatory  Reform  Act  of  198a  »o  that 
no  comment!  on  the  particular  impact  on  small 
buaineuei  were  elicited  therein.  The  Further  Notice 
of  Proposed  Rule  Making,  however,  was  subject  to 
the  Act.  This  Final  Analysis  addresses  issues  raised 
in  the  Initial  Analysis,  at  para^aph  29,  of  the 
Further  Notice. 


**  Applicants  are  not  required  to  compnte  this 
figure  as  part  of  the  appUcation  process.  Indeed,  \m 
most  cases  of  UHF  low  power  applications, 
coi)formance  with  the  "UHF"  taboo*,  formerty  !■ 
I  74.702(c)(2),  will  ensure  a  noninterfering 
apphcation.  However,  because  the  Commissioo  will 
make  the  calculation  and  use  it  in  processing,  it  may 
be  presumed  that  most  if  not  alL  applicants  wiO 
base  their  own  engineoina  calculatioaa  apoit 
HAAT.  ^^ 
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essential  to  national  qjectniffl 
management  and  compliance  with  these 
bears  a  cost  that  mast  be  sustained  by 
applicants  and  station  operators. 

d.  The  Secretary  shall  cause  a  copy  of 
this  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
Section  603(a)  of  the  Regulatory 
Flexibility  Act  [Pub.  L  No.  96-354, 94 
Stat  1164.  50  U.S.C  et  seq.). 

118.  In  light  of  the  foregoing  and 
pursuant  to  authority  contained  in 
Sections  1,  4(i)  and  303  of  the 
Communications  Act  of  1934,  as 
amended,  it  is  ordered.  That  the  rule 
amendments  set  out  in  Appendix  A  are 
adopted,  effective  June  7, 1982; 

119.  It  is  further  ordered.  That  the 
petitions  for  reconsideration  of  the  April 
9, 1981.  Order.  FCC  81-173.  filed  by  the 
Association  of  Maximum  Service 
Telecasters,  Bogner  Broadcast 
Equipment  Corp.,  the  National 
Association  of  Broadcasters  and  the 
National  Translator  Association,  are 
dismissed:  and 

120.  It  is  further  ordered.  That  this 
proceeding  is  tanninated. 

121.  For  further  infonnation 
concerning  this  proceeding,  the  contact 
person  is  Edyths  Wise,  Broadcast 
Bureau.  (202)  632-7792. 

(Sflcs.  4.  303, 4S  Slat.,  as  niMiided  108B,  VXt 
(47  U.S.C  154. 30^) 

Federal  Commanicationa  Cooinissiae.** 
William  ].  Tiicnioo. 

Secretary. 

Appendix  A 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  Section  73.601  is  revised  in  its 
entirety  to  read  as  follows: 

§73.601    Scope  of  Subpart 

This  subpart  contains  the  rules  and 
regulations  (including  engineering 
standards]  governing  TV  broadcast 
stations,  including  noncommercial 
educational  TV  broadcast  stations  and. 
where  indicated,  low  power  TV  and  TV 
translator  stations  in  tfie  United  States, 
its  Territories  and  possessions.  TV 
broadcast,  low  power  TV,  and  TV 
translator  stations  are  assigned 
channels  6  MHz  wide,  designated  as  set 
forth  in  S  73.603(a]. 

2.  Section  73.903  is  revised  in  its 
entirety  to  read  as  follows: 


S  73.903    Emergency  Broadcast  System 
(EBS). 

The  EBS  is  composed  of  AM,  FM.  and 
TV  broadcast  stations;  low  power  TV 

stations;  and  non-government  industry 
entities  operating  on  a  voluntary, 
organized  basis  during  emergencies  at 
National.  State,  or  Operational  (Local) 
Area  Levels. 

3.  Section  73.904  is  revised  in  its 
entirety  to  read  as  follows: 


§73.904 

The  term  "licensee"  as  used  in  this 
subpart  means  the  holder  of  a  broadcast 
station  license  granted  or  continuing  in 
force  under  authority  of  the 
Commimications  Act  of  1934,  as 
amended.  Such  licensee  includes  any 
AM,  FM.  TV.  or  low  power  TV  station 
holding  a  valid  license,  program  test 
autiiorization.  or  other  authorization 
permitting  regular  programming 
operation. 

4.  The  second  sentence  of  paragraph 
(b)  in  {  73.932  is  revised  to  read: 


$73,932 
signal 


menWoflnfl  and  attenUow 
requirements. 


(b)  Tmngmmion  RaquiruaenL  *  *  * 
All  broadcast  station  ticensees  except 
noncommercial  educational  FM  stations 
autfaorixed  to  operele  with  tFaBsndttar 
output  powers  of  Qjtno  kW  or  lees  and 
low  power  TV  stations,  mast  install, 
operate,  and  maintain  equipment 
capable  of  generating  the  Attention 
Signal  (see  $  73.906)  to  modulate  the 
transmitter  so  that  the  signal  may  be 
broadcast  to  other  stations. 


5.  Paragraph  (c)  of  §  73.961  is  revised 
by  adding  a  sentence  at  the  end  of  the 
text,  to  read  as  follows: 

§73.961    Tests  of  the  Emergwncy 
Broadcast  System  procedures. 

(c)  Weekly  Transmission  Tests  of  the 
Attention  Signal  and  Test  Script  *  *  • 
However,  Class  D  noncommercial 
educational  FM  stations  authorized  to 
operate  with  transmitter  output  powers 
of  0.01  kW  or  less  and  low  power  TV 
stations  need  not  transmit  the  two-tone 
EBS  Attention  Si^ial. 

6.  Section  73.1001  is  amended  by 
revising  paragraph  (c]  to  read  as 
follows: 

973.1001    Scope. 


**  StatemenU  of  Commiuionen  Fowler. 
Chainnan:  Dawaoo.  Washburn,  Fogarty  and  Rivera 
attached. 


(c)  Certain  provisions  of  this  subpart 
apply  to  International  Broadcast 
Stations  (Subpart  F.  Part  73).  TV 
translator  stations,  and  low  power  TV 


stations  (Subpart  G,  Part  74)  where  the 
rules  for  those  services  so  provide. 

7.  Section  73.1010  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 


§73.1010    Cross 
ottter  Parts. 


to 


(e)  Part  74  (Volume  HI),      ' 
"Experimental,  Auxiliary  and  Special 
Broadcast  and  Other  Program 
Distributional  Services"  including 
subparts  on  the  following  stations:  A, 
"Experimental  Television — ,"  B, 
"Experimental  Fascimile — ,"  C. 
"Developmental — ",  "Instructional  TV 
Fixed  Service—,"  L,  "FM  Translator  and 
Booster—." 

§73.3500    [Amendedl 

8.  Section  73.3500  is  amended  by 
revising  the  titles  for  FCC  Forms  346, 
347.  and  348  as  follows: 


3M.. 


347.. 


348.. 


Applcaion  tar  Autnri^  to  Con- 
■aiicl  or  tMa  Oiangaa  In  • 

\xm  ftmm  TV,  TV  Tmiitoiii.  a 

FM  TranaWor  8«a«aa 
Appication  tor  a  Low  Powar  TV, 

TV  Tia  ililui.  «r  HM  TtanriBtor 

SMkon. 
AppHoaaon  tor  Ranaaal  al  a  Low 

Poww  TV.  TV  TraaaMor,  «r  FM 


9.  Section  73.3516  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§73.3516    SpecHlcation  of  facmiee. 

(a)  An  application  for  facilities  in  the 
AM,  FM.  or  TV  broadcast  services  or 
low  power  TV  service  shall  be  limited  to 
one  frequency,  or  channel  assignment 
and  no  application  will  be  accepted  for 
filing  if  it  requests  alternate  fiequency 
or  chaimel  assigiunents. 

10.  Section  73.3533  is  amended  by 
revising  paragraph  (a](7]  to  read  as 
follows: 

§73.3533    AppNcationforcenelnfeVon 
permit 

(a)  *  *  * 

(7)  FCC  Form  346,  "Application  for 
Authority  to  Construct  or  Make  Changes 
hi  a  Low  Power  TV,  TV  Translator,  or 
FM  Translator  Station." 


11.  Section  73.3536  is  amended  by 
revising  paragraph  (a)(7)  to  read  as 
follows: 
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§73.3536    Application  for  HceriM  to  cover 
construction  permit 

(a)  *  *  • 

[7]  FCC  Form  347.  "Application  for  a 
Low  Power  TV.  TV  Translator,  or  FM 
Translator  Station  License." 

*  »        •        •        » 

12.  Section  73.3539  is  amended  by 
revising  paragraph  (d)(a)  to  read  as 
follows: 

§73.3539    Application  for  renewal  of 
license; 

•  •        *        *        * 

(d)  •  *  * 

(8)  FCC  Form  348.  "Application  for 
Renewal  of  Low  Power  TV,  TV 
Translator,  or  FM  Translator  Station 
License." 


13.  Section  73.3564  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§73.3564    Acceptance  of  applications. 

(a)  Applications  tendered  for  filing  are 
dated  upon  receipt  and  then  forwarded 
to  the  Broadcast  Bureau,  where  an 
administrative  examination  is  made  to 
ascertain  whether  the  applications  are 
complete.  Except  for  low  power  TV  and 
TV  translator  applications,  those  found 
to  be  complete  or  substantially  complete 
are  accepted  for  filing  and  are  given  file 
numbers.  In  the  case  of  minor  defects  as 
to  completeness,  the  applicant  will  be 
required  to  supply  the  missing 
information.  Applications  that  are  not 
substantially  complete  will  be  returned 
to  the  applicant.  In  the  case  of  low 
power  TV  and  TV  b-anslator 
applications,  those  found  to  be  complete 
are  accepted  for  filing  and  are  given  file 
numbers.  Low  power  TV  and  TV 
translator  applications  that  are  not 
complete  will  be  returned  to  the 
applicant. 
***** 

14.  Section  73.3572  is  amended  by 
revising  the  headnote  and  paragraph 
(a)[l)  to  read  as  follows: 

§73.3572    Processing  of  TV  broadcast,  low 
power  TV,  and  TV  translator  station 
applications. 

(a)  *  •  * 

(1)  In  the  first  group  are  applications 
for  new  stations  or  major  changes  in  the 
facilities  of  authorized  stations.  A  major 
change  for  TV  broadcast  stations 
authorized  under  this  part  is  any  change 
in  frequency  or  station  location,  or  any 
change  in  the  power  or  antenna  location 
or  height  above  average  terrain  (or 
combination  thereof)  that  would  result 
in  a  change  of  50%  or  more  of  the  area 
within  the  Grade  B  contour  of  the 
station.  (A  change  in  area  is  defined  as 
the  sum  of  the  area  gained  and  the  area 


lost  as  a  percentage  of  the  original  area.) 
In  the  case  of  low  power  TV  and  TV 
translator  stations  authorized  under  Part 
74  of  this  chapter,  it  is  any  change  in: 

(i)  Frequency  (output  channel) 
assignment; 

(ii)  Transmitting  antenna  systeiii 
including  the  direction  of  the  radiation, 
directive  antenna  pattern  or 
transmission  line; 

(iii)  Antenna  height; 

(iv)  Antenna  location  exceeding  2O0 
meters: 

(v)  Authorized  operating  power;  or 

(vi)  Community  or  area  to  be  served. 
However,  the  FCC  may.  within  15  days 
after  the  acceptance  of  any  other 
application  for  modification  of  facilities, 
advise  the  applicant  that  such 
application  is  considered  to  be  one  for  a 
major  change  and  therefore  subject  to 
the  provisions  of  §§  73.3580  and  1.1111 
pertaining  to  major  changes. 
***** 

15.  Section  73.3580  is  amended  by 
revising  the  introductory  texts  to 
paragraphs  (c),  (d)(3),  and  (g)  to  read  as 
follows: 

§73.3580    Local  public  notice  of  filing  of 
broadcast  applications. 
•        *        •        •        * 

(c)  An  applicant  who  files  an 
application  or  amendment  thereto  which 
is  subject  to  the  provision  of  this 
Section,  must  give  a  notice  of  this  filing 
in  a  newspaper.  Exceptions  to  this 
requirement  are  applications  for 
renewal  of  AM.  FM.  TV.  and 
International  broadcast  stations;  low 
power  TV  stations;  TV  and  FM 
translator  stations;  FM  booster  stations; 
and  applications  subject  to  paragraph 
(e)  of  this  section.  The  filing  notice  shall 
be  given  in  a  newspaper  either 
immediately  following  the  tendering  for 
filing  of  the  application  or  amendment, 
or  immediately  folbwing  notification  to 
tiie  apphcant  by  the  FCC  that  a  major 
change  is  involved  requiring  the 
applicant  to  give  public  notice  pursuant 
to  §§  73.3571,  73.3572,  73.3573.  or  73.357a 


(d)  *  •  • 

(3)  An  applicant  who  files  for 
modification,  assignment  or  transfer  of 
a  broadcast  station  license  (except  for 
International  broadcast  low  power  TV. 
TV  ti-anslator,  FM  b-anslator,  and  FM 
booster  stations)  shall  give  notice  of  the 
filing  in  a  newspaper  as  described  in 
paragraph  (cj  of  this  section,  and  also 
broadcast  the  same  notice  over  the 
station  as  follows: 

(g)  An  applicant  who  files  an 
application  or  amendment  thereto  for  a 
low  power  TV.  TV  translator.  FM 


translator,  or  FM  booster  station  must 
give  notice  of  this  filing  in  a  daily, 
weekly,  or  biweekly  newspaper  of 
general  circulation  in  the  community  or 
area  to  be  served.  The  filing  notice  will 
be  given  immediately  following  the 
tendering  for  filing  of  the  application  or 
amendment  or  immediately  following 
notification  to  the  applicant  by  the  FCC 
that  pubhc  notice  is  required  pursuant  to 
SS  73.3571,  73.3572,  73.3573.  or  73J578. 

16.  Section  73.3594  is  amended  by 
revising  the  introductory  text  to 
paragraphs  (a),  (b).  (f).  and  paragraph 
(f)(2)  to  read  as  follows:  ' 

§73.3594    Local  puMte  notice  of 
designation  for  Iwarlng. 

(a)  Except  as  otherwise  provided  in 
paragraph  (c)  of  this  section  when  an 
application  subject  to  the  provisions  of 
S  73.3580  (except  for  applications  for 
International  broadcast  low  power  TV. 
TV  b-anslator,  FM  ti-anslator.  and  FM 
booster  stations)  is  designated  for 
hearing,  the  applicant  shall  give  notice 
of  such  designation  as  follows:  Notice 
shall  be  given  at  least  twice  a  week,  for 
2  consecutive  weeks  within  the  3-week 
period  immediately  following  release  of 
the  FCC's  order,  specifying  the  time  and 
place  of  the  commencement  of  the 
hearing,  in  a  daUy  newspaper  of  general 
circulation  published  in  the  community 
in  which  the  station  is  located  or 
proposed  to  be  located. 
***** 

(b)  When  an  application  which  is 
subject  to  the  provisions  of  9  73.3580 
and  which  seeks  modification, 
assignment  transfer,  or  renewal  of  an 
operating  broadcast  station  is 
designated  for  hearing  (except  for 
applications  for  an  International 
broadcast,  low  power  TV.  TV  translator. 
FM  translator,  or  FM  booster  stations), 
the  applicant  shall,  in  addition  to  giving 
notice  of  such  designation  as  provided 
in  paragraph  (a)  of  this  section,  cause 
the  same  notice  to  be  broadcast  over 
that  station  at  least  once  daily  for  4 
days  in  the  second  week  immediately 
following  the  release  of  tiie  FCC's  order, 
specifying  the  time  and  place  of  the 
commencement  of  the  hearing.  In  the 
case  of  both  commercial  and 
noncommercial  TV  broadcast  stations 
such  notice  shall  be  broadcast  orally 
with  the  camera  focused  on  the 
announcer.  The  notice  required  by  this 
paragraph  shall  be  broadcast  during  the 
following  periods; 

(f)  When  an  application  for  a  low 
power  TV,  TV  translator.  FM  translator, 
or  FM  booster  station  which  is  subject 
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to  the  provisions  of  9  73.3580  is 
designated  for  hearing,  the  applicant 
shall  give  notice  of  such  designation  as 
follows:  Notice  shall  be  given  at  least 
once  during  the  2-week  period 
immediately  following  release  of  the 
FCC's  order,  specifying  the  time  and 
place  of  the  commencement  of  the 
hearing  in  a  daily,  weekly  or  biweekly 
pubUcation  having  general  circulation  in 
the  community  or  area  to  be  served. 
However,  if  there  is  no  publication  of 
general  circulation  in  the  community  or 
area  to  be  served,  the  applicant  shall 
determine  an  appropriate  means  of 
providing  the  rive  notice  of  such 
designation  as  follows:  Notice  shall  be 
given  at  least  once  during  the  2-week 
period  immediately  following  release  of 
the  FCC's  order,  specifying  the  time  and 
place  of  the  commencement  of  the 
hearing  in  a  daily,  weekly  or  biweekly 
publication  having  general  circulation  in 
the  community  or  area  to  be  served. 
However,  if  there  is  no  publication  of 
general  circidation  in  the  community  or 
area  to  be  served,  the  applicant  shall 
determine  an  appropriate  means  of 
providing  the  required  notice  to  the 
general  public,  such  as  posting  in  the 
local  post  o^ice  or  other  public  place. 
The  notice  shall  state: 
•       *       «       •       * 

(2)  The  call  letters,  if  any,  of  the 
station  or  stations  involved,  the  output 
channel  or  channels  of  such  stations, 
and.  for  any  rebroadcasting.  the  call 
letters,  channel  and  location  of  the 
station  or  stations  being  or  proposed  to 
be  rebroadcast 


17.  Section  73.3597  is  amended  by 
revising  paragraphs  (a)(1)  and  (e)(l)(i)  to 
read  as  follows: 

§  73.3S97    Procedures  on  translf  and 
assignment  apptications. 

(a)  *  — 

(1)  The  application  involves  a  low 
power  TV,  TV  translator,  FM  translator, 
or  FM  booster  station  only; 

(e)  •  •  • 

(1)  •  *  * 

(i)  "Unbuilt  station"  refers  to  an  AM. 
FM.  or  TV  broadcast  station  or  a  low 
power  TV  station  for  which  a 
construction  permit  is  outstanding,  and, 
regardless  of  the  stage  of  physical 
completion,  for  which  program  tests 
have  not  commenced  or,  if  required, 
been  authorized. 


§73.3598    Period  Of  construction. 

(b)  Other  broadcast,  auxiliary  and 
Instructional  TV  Fixed  Stations.  Each 
original  permit  for  the  construction  of  a 
new  AM.  FM.  or  International 
broadcast;  low  power  TV;  TV  translator 
FM  translator  FM  booster,  broadcast 
auxiliary;  or  Instructional  TV  Fixed 
station,  or  to  make  changes  in  such 
existing  stations,  shall  specify  a  period 
of  12  months  within  which  construction 
shall  be  completed  and  application  for 
license  be  filed. 

19.  Section  73.3613  is  amended  by 
revising  paragraph  (a)(l}  to  read  as 
follows: 

973.3613    FMinfl  Of  contracts. 


(a)  •  •  • 

(1)  All  network  affiliation  contracts, 
agreements,  or  understandings  between 
a  TV  broadcast  or  low  power  TV  station 
and  a  national,  regional,  or  other 
network. 


PART  74— EXPERIMENTAL. 
AUXIUARY,  AND  SPECIAL 
BROADCAST  AND  OTHER  PROGRAM 
DISTRIBUTIONAL  SERVICES 

20.  Section  74.15  is  amended  by 
revising  introductory  text  to  paragraph 
(d)  to  read  as  follows: 

974.15 


(d)  Initial  licenses  for  low  power  TV, 
TV  translator,  and  FM  translator 
stations  will  ordinarily  be  issued  for  a 
period  running  until  the  date  specified  in 
this  section  for  the  State  or  territory  in 
which  the  station  is  located  or,  if  issued 
after  such  date,  to  the  next  renewal  date 
determined  in  accordance  with  this 
Section.  When  renewed,  low  power  TV 
and  TV  translator  station  licenses  wiU 
ordinarily  be  renewed  for  5  years  and 
FM  translator  station  licenses  be 
renewed  for  7  years.  However,  if  the 
FCC  finds  that  the  public  interest, 
convenience,  or  necessity  will  be 
served,  it  may  issue  either  an  initial 
license  or  a  renewal  thereof  for  a  lesser 
term.  The  time  of  expiration  of  all 
licenses  will  be  3  a.m.,  local  time,  on  the 
following  dates,  and.  thereafter,  at  5- 
year  intervals  for  low  power  TV  and  TV 
translator  stations  and  at  7-year 
intervals  for  FM  translator  stations: 


18.  Section  73.3598  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


21.  Section  74.432  is  amended  by 
revising  paragraph  (a)  to  read  as 

follows: 


9  74.432    Ueonslng  requlremenf  and 
procedures. 

(a)  A  license  for  a  broadcast  remote 
pickup  station  or  system  wiU  be  issued 
only  to  the  licensee  of  an  AM,  FM. 
noncommercial  educational  FM,  TV.  or 
International  broadcast  station;  low 
power  TV  station;  or  to  an  eligible 
network  entity.  To  be  eligible,  a  networic 
entity  must  provide  a  program  service 
for  simultaneous  transmission  by  10  or 
more  stations  through  circuit  fadlities 
available  for  program  distribution  to 
each  affiliated  station  at  least  12  hours 
of  each  day. 
•        •        •        •        • 

22.  Section  74.601  is  revised  in  its 
entirety  to  read  as  follows: 

9  74.601    Classes  of  TV  broadcast  auxHiary 
stations. 

(a)  TV  pickup  station.  A  land  mobile 
station  used  for  the  transmission  of 
television  program  material  and  related 
communications  from  the  scenes  of 
events  occurring  at  points  removed  fi*om 
the  station  studios  to  TV  broadcast  and 
low  power  TV  stations. 

(b)  TV  STL  station  (studio-transmitter 
Jink).  A  fixed  station  used  for  the 
transmission  of  television  program 
material  and  related  communications 
fi^m  the  studio  to  the  transmitter  of  a 
TV  broadcast  or  low  power  TV  station. 

(c)  TV  intercity  relay  station.  A  fixed 
station  used  for  intercity  transmission  of 
television  program  material  and  related 
communications  for  use  by  TV 
broadcast  and  low  power  TV  stations. 

(d)  TV  translator  relay  station.  A 
fixed  station  used  for  relaying  programs 
and  signals  of  TV  broadcast  stations  to 
LFTV.  TV  translator,  and  other 
communications  facilities  that  the  FCC 
may  authorize. 

(e)  TV  broadcast  licensee.  Licensees 
and  permittees  of  both  TV  broadcast 
and  low  power  TV  stations,  unless 
specifically  otherwise  indicated. 

23.  Section  74.602  is  amended  by 
revising  paragraph  (h)  as  follows: 

9  74.602    Frequency  aasignnient 

(h)  TV  auxiliary  stations  licensed  to 
low  power  TV  stations  and  translator 
relay  stations  will  be  assigned  on  a 
secondary  basis,  i.e.,  subject  to  the 
condition  that  no  harmful  interference  is 
caused  to  other  TV  auxiliary  stations 
assigned  to  TV  broadcast  stations,  or  to 
community  antenna  relay  stations 
(CARS)  operating  between  12.700  and 
13,200  MHz.  Aujdliary  stations  licensed 
to  low  power  TV  stations  and  translator 
relay  stations  must  accept  any 
interference  caused  by  stations  having 
primary  use  of  TV  auxiUaiy  frequencies. 


24.  Th«  title  of  Sabpart  C  of  Pkirt  74  is 
amended  to  read  as  follows: 

Subpart  O-Low  Powrar  TV  and  TV 
Tranalator  Stations 

23.  Section  74.701  is  amended  by 
adding  new  paragraphs  (f)  and  (g)  to 
read  as  follows: 

974.701    OMnMomL 

*         *         •         •        • 

(f)  Low  power  TV  station.  A  station 
authorized  tmder  the  provisions  of  this 
subpart  that  may  retransmit  the 
programs  and  signals  of  a  TV  broadcast 
station  and  that  may  originate 
programming  in  any  amount  greater 
than  30  seconds  per  hour  and/or 
operates  a  subscription  service.  (See 

§  73.641  of  Part  73  of  this  chapter.) 

(g)  Program  origination.  For  purposes 
of  this  part  program  origination  shall  be 
any  transmissions  other  than  die 
simultaneous  retransmission  of  the 
programs  and  signals  of  a  TV  broadcast 
station.  Origination  shall  include  locally 
generated  television  program  signals 
and  program  signals  obtained  via  video 
recordings  (tapes  and  discs],  microwave, 
common  carrier  circuits,  or  other 
sources. 

26.  Section  74.702  is  revised  in  its 
entirety  to  read  as  follows: 

974.702    ChaniMl  aaatgrniMfrta. 

(a)  An  applicant  for  a  new  low  power 
TV  or  TV  translator  station  or  for 
changes  in  the  facilities  of  an  authorized 
station  shall  endeavor  to  select  a 
channel  on  which  its  operation  is  not 
likely  to  cause  interference.  The 
applications  must  be  specific  with 
regard  to  the  channel  requested.  Only 
one  channel  will  be  assigned  to  each 
station. 

(1)  Any  one  of  the  12  standard  VHP 
Channels  (2  to  13,  inclusive)  may  be 
assigned  to  a  VHF  low  power  TV  or  TV 
translator  station.  Channels  5  and  6  are 
allocated  for  nonbroadcast  use  in 
Alaska,  and  will  not  be  assigned  to  a 
VHF  low  power  TV  or  TV  translator 
station  in  that  State. 

(2)  Any  one  of  the  UHF  Channels  from 
14  to  69,  inclusive,  may  be  assigned  to  a 
UHF  low  power  TV  or  TV  translator 
station.  In  accordance  with  9  73.603(c) 
of  Part  73,  Channel  37  will  not  be 
assigned  to  such  stations. 

(3)  Application  for  new  low  power  TV 
or  TV  tranalator  stations  or  for  changes 
in  existing  stations,  specifying  operation 
on  output  Channels  from  70  through  83 
will  not  be  accepted  for  filing.  License 
renewals  for  TV  translator  stations 
operating  on  those  channels  will  be 
granted  on^  on  a  secondary  basis  to 
land  mobile  radio  operations. 


(b)  Oiaoges  in  tfa«  TVTable  of 
Assignments  (|  73.606(b)  of  Part  73  of 
this  chaptaf^,  aatfaorizations  to  construct 
new  TV  broadcast  stations  or  to  change 
fodlities  of  existing  ones,  may  be  made 
without  regard  to  existing  or  proposed 
low  power  TV  or  TV  tranlator  stations. 
Where  such  a  change  results  in  a  low 
power  TV  or  TV  translator  station 
causing  actual  interference  to  reception 
of  the  TV  broadcast  station,  the  licensee 
of  the  low  power  TV  or  TV  translator 
station  shall  eliminate  the  interference 
or  file  an  application  for  a  change  in 
channel  assignment 

27.  Section  74.703  is  revised  in  its  . 
entirety  to  read  as  follows: 


974J03 

(a)  An  application  fw  a  new  low 
power  TV  or  TV  translator  station  or  for 
changes  in  the  facilities  of  an  authorized 
station  will  not  be  granted  when  it  is 
apparent  that  interference  will  be 
caused.  The  licensee  of  a  new  low 
power  TV  or  TV  translator  station  shall 
protect  existing  low  power  TV  and  TV 
translator  stations  from  interference 
within  the  protected  contour  defined  in 

9  74.707. 

(b)  It  shall  be  the  responsibility  of  the 
licensee  of  a  low  power  TV  or  TV 
translator  station  to  correct  at  its 
expense  any  condition  of  interference  to 
the  direct  reception  of  the  signals  of  a 
TV  broadcast  station  operating  on  the 
same  channel  as  that  used  by  the  low 
power  TV  or  TV  translator  station  or  on 
an  adjacent  channel  which  occurs  as 
the  result  of  die  operation  of  the  low 
power  TV  or  TV  translator  station. 
Interference  will  be  considered  to  occur 
whenever  reception  of  a  regularly  used 
signal  is  impaired  by  die  signals 
radiated  by  die  low  power  TV  or  TV 
translator  station,  regardless  of  the 
quality  of  such  reception  or  the  strength 
of  the  signal  so  used.  If  the  interference 
cannot  be  prompdy  eliminated  by  the 
application  of  suitable  techniques, 
operation  of  the  offending  low  power  TV 
or  TV  translator  stations  shall  be 
suspended  and  shall  not  be  resumed 
until  the  interference  has  been 
eliminated.  If  the  complainant  refuses  to 
permit  the  low  power  TV  or  TV 
translator  licensee  to  apply  remedial 
techniques  that  demonstrably  will 
eliminate  the  interference  without 
impairment  of  the  original  reception,  the 
licensee  of  the  low  power  TV  or  TV 
translator  station  is  absolved  of  further 
responsibility. 

(c)  It  shall  be  die  responsibility  of  die 
licensee  of  a  low  power  TV  or  TV 
translator  station  to  correct  any 
condition  of  interference  which  results 
from  the  radiation  of  radio  frequency 
energy  outside  its  assigned  channel 


Upon  notice  by  the  FGC  to  die  statian 
licensee  or  operator  diat  sodi 
interierenoe  is  caoeed  by  the  qrariou 
emissioiis  of  die  station,  operadoo  of  the 
stadm  shaQ  be  immediately  snqiended  ' 
and  not  resumed  until  the  interfmnce 
has  been  eliminated.  However,  short 
test  transmissioos  may  be  made  during 
the  period  of  suspended  operation  to 
check  tlie  efficacy  of  remeifial  measures. 

(d)  When  a  low  power  TV  or  TV 
translator  station  causes  interference  to 
a  CATV  system  by  radiations  witiiin  its 
assigned  diannel  at  the  cable  headend 
or  on  the  output  diannel  of  any  system 
converter  located  at  a  receiver,  the 
earlier  user,  whether  cable  sjrstem  or 
low  power  TV  or  TV  translator  station, 
will  be  given  priority  on  the  r.hann<»l 
fmd  die  later  user  will  be  responsible  for 
correction  of  the  interference. 

(e)  Low  power  TV  and  TV  translator 
stations  are  being  authorized  on  a 
secondary  basis  to  existing  land  mobile 
uses  and  must  correct  whatever 
interference  they  cause  to  land  mobile 
stations  or  cease  operation. 

(f)  In  each  instance  where  suspension 
of  operation  is  required,  the  licensee 
shall  submit  a  full  report  to  die  FCC  in 
Washington.  D.C  after  operation  is 
resumed,  containing  details  of  the  nature 
of  the  interference,  the  source  of  the 
interfering  signals,  and  the  remedial 
steps  taken  to  eliminate  the  interf^enoe. 

2a  New  I  74.705  is  added  lo  read  as 
follows: 


974.705    TVI 

(a)  The  TV  broadcast  station 
protected  contour  shall  be  its  Grade  B 
contour  as  defined  in  i  73.683  of  Part  73 
of  this  chapter. 

(b)(1)  An  application  to  construct  a 
new  low  power  TV  or  TV  translator 
station  or  diange  the  fodlities  of  an 
existing  station  will  not  be  accepted  if  it 
specifies  a  site  which  is  within  Ae 
protected  contour  of  a  co-diannel  or 
first  adjacent  channel  TV  broadast 
station. 

(2)  Due  to  the  fr«qaency  spacing 
which  exists  between  TV  Channels  4 
and  5,  between  Channels  6  and  7,  and 
between  Channels  13  and  14.  adjacent 
channel  protection  standards  shall  not 
be  appUcable  to  these  pain  of  channels. 
(See  9  73.e03(a)  of  Part  73  of  diis 
chapter.) 

(3)  A  UHF  low  power  TV  or  TV 
translator  construction  permit 
application  will  not  be  accepted  if  it 
specifies  a  site  within  the  UHF  TV 
broadcast  station's  protected  contour 
and  proposes  operation  on  a  rJmniy^l 
either  14  or  15  diannels  above  die 
channel  m  ose  by  the  TV  broadcast 
station. 
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(4)  A  UHF  low  power  TV  or  TV 
translator  construction  permit 
application  will  not  be  accepted  if  it 
specifies  a  site  less  than  100  kilometers 
from  the  transmitter  site  of  a  UHF  TV 
broadcast  station  operating  on  a 
chaimel  which  is  the  seventh  channel 
above  the  requested  channel. 

(5)  A  UHF  low  power  TV  or  TV 
translator  construction  permit 
application  will  not  be  accepted  if  it 
specifies  a  site  less  than  32  kilometers 
from  the  transmitter  site  of  a  UHF  TV 
broadcast  station  operating  on  a 
chaimel  which  is  the  second,  third, 
fourth,  or  fifth  channel  above  or  below 
the  requested  channel. 

(c)  The  low  power  TV  or  TV 
translator  station  field  strength  is 
calculated  from  the  proposed  effective 
radiated  power  (ERP)  and  the  antenna 
height  above  average  terrain  (HAAT)  in 
pertinent  directions. 

(1)  For  co-channel  protection,  the  field 
strength  is  calculated  using  Figure  9a, 
10a.  or  10c  of  S  73.699  (F  (50, 10)  charts) 
of  Part  73  of  this  chapter. 

(2)  For  low  power  TV  or  TV  translator 
applications  that  do  not  specify  the 
same  channel  as  the  TV  broadcast 
station  to  be  protected,  the  field  strength 
is  calculated  using  Figure  9, 10,  or  10b  of 
S  73.699  (F(50.50)  charts)  of  Part  73  of 
this  chapter. 

(d)  A  low  power  TV  or  TV  translator 
station  application  will  not  be  accepted 
if  the  ratio  in  dB  of  its  field  strength  to 
that  of  the  TV  broadcast  station  at  its 
protected  contour  fails  to  meet  the 
following: 

(1)  —45  dB  for  coH:hannel  operations 
without  offset  carrier  frequency 
operation  or  —  28  dB  for  offset  carrier 
frequency  operation.  An  application 
requestiixg  offset  carrier  frequency 
operation  must  include  the  following: 

(i)  A  requested  offset  designation 
(zero,  plus,  or  minus)  identifying  the 
proposed  direction  of  the  10  kHz  offset 
from  the  standard  carrier  frequencies  of 
the  requested  channel.  If  the  offset 
designation  is  not  different  from  that  of 
the  station  being  protected,  the  —  45  dB 
ratio  must  be  used. 

(ii)  A  description  of  the  means  by 
which  the  low  power  TV  or  TV 
translator  station's  frequencies  will  be 
maintained  within  the  tolerances 
specified  in  S  74.761  for  offset  operation. 

(2)  6  dB  when  the  protected  TV 
broadcast  station  operates  on  a  VHF 
channel  that  is  one  channel  above  the 
requested  channel. 

(3)  12  dB  when  the  protected  TV 
broadcast  station  operates  on  a  VHF 
chaimel  that  is  one  channel  below  the 
requested  channel. 

(4)  16  dB  when  the  protected  TV 
broadcast  station  operates  on  a  UHF 


channel  that  is  one  channel  below  the 
requested  channel. 

(5)  23  dB  when  the  protected  TV 
broadcast  station  operates  on  a  UHF 
chaimel  that  is  fourteen  channels  below 
the  requested  channel. 

(6)  6  dB  when  the  protected  TV 
broadcast  station  operates  a  UHF 
channel  that  is  fifteen  channels  b^low 
the  requested  channel. 

29.  New  S  74.707  is  added  to  read  as 
follows: 

974.707    Low  pow«r  TV  and  TV  translator 


(a)(1)  A  low  power  TV  or  TV 
translator  will  be  protected  from 
interference  from  other  low  power  TV 
and  TV  translator  stations  within  the 
following  predicted  contours: 

(i)  62  dBu  for  stations  on  Channels  2 
through  6; 

(ii)  68  dSu  for  stations  on  Channels  7 
through  13;  and 

(ill)  74  dBu  for  stations  on  Channels  14 
through  76. 

(2)  The  low  power  TV  or  TV 
franslator  station  protected  contour  is 
calculated  from  the  authorized  effective 
radiated  power  and  antenna  height 
above  average  terrain,  using  Figure  9, 10, 
or  10b  of  S  73.699  (F(50.50)  charts)  of 
Part  73  of  this  chapter. 

(b)(1)  An  application  to  constuct  a 
new  low  power  TV  or  TV  franslator 
station  or  change  the  facilities  of  an 
existing  station  will  not  be  accepted  if  it 
specifies  a  site  which  is  within  the 
protected  contour  of  a  co-channel  or 
first  adjacent  channel  low  power  TV  or 
TV  translator  station. 

(2)  Due  to  the  frequency  spacing 
which  exists  between  TV  Channels  4 
and  5,  between  Channels  6  and  7,  and 
between  Channels  13  and  14,  adjacent 
channel  protection  standards  shall  not 
be  applicable  to  these  pairs  of  channels. 
(See  i  73.6G3(a)  of  Part  73  of  this 
chapter.) 

(3)  A  UHF  low  power  TV  or  TV 
franslator  construction  permit 
application  will  not  be  accepted  if  it 
specifies  a  site  within  the  UHF  low 
power  TV  or  TV  franslator  station's 
protected  contour  and  proposes 
operation  on  a  channel  either  7  channels 
below  or  14  or  15  channels  above  the 
channel  in  use  by  the  low  power  TV  or 
TV  franslator  station. 

(c)  TTie  low  power  TV  or  TV 
franslator  construction  permit 
application  field  strength  is  calculated 
from  the  proposed  effective  radiated 
power  {ESP]  and  the  antenna  height    . 
above  average  terrain  (HAAT)  in 
pertinent  directions. 

(1)  For  co-channel  protection,  the  field 
strength  is  calculated  using  Figure  9a, 


10a.  or  10c  of  S  73.699  (F(50,10)  charts)  of 
Part  73  of  this  chapter. 

(2)  For  low  power  TV  or  TV  translator 
applications  that  do  not  specify  the 
same  channel  as  the  low  power  TV  or 
TV  translator  station  to  be  protected, 
the  field  strength  is  calculated  using 
Figure  9. 10.  or  10b  of  S  73.689  (F(50.50) 
charts)  of  Part  73  of  this  chapter. 

(d)  A  low  power  TV  or  TV  translator 
station  application  will  not  be  accepted 
if  the  ratio  in  dB  of  its  field  strength  to 
that  of  the  authorized  low  power  TV  or 
TV  translator  station  at  its  protected 
contour  fails  to  meet  the  following: 

(1)  —  45  dB  for  co-channel  operations 
without  offset  carrier  fi^quency 
operation  or  —  28  dB  for  offset  carrier 
frequency  operation.  An  application 
requesting  offset  carrier  fi^quency 
operation  must  include  the  follov^dng: 

(i)  A  requested  offset  designation 
(zero,  plus,  or  minus)  identifying  the 
proposed  direction  of  the  10  kHz  offset 
from  the  standard  carrier  frequencies  of 
the  requested  channel.  If  the  offset 
designation  is  not  different  from  that  of 
the  station  being  protected,  or  if  the 
station  being  protected  is  not 
maintaining  its  frequencies  within  the 
tolerance  specified  in  S  74.761  for  offset 
operation,  the  —  45  dB  ratio  must  be 
used. 

(ii)  A  description  of  the  means  by 
which  the  low  power  TV  or  TV 
franslator  station's  frequencies  will  bie 
maintained  within  the  tolerances 
specified  in  i  74.761  for  offset  operation. 

(2)  6  dB  when  the  protected  low  power 
TV  or  TV  translator  station  operates  on 
a  VHF  channel  that  is  one  channel 
above  the  requested  channel 

(3)  12  dB  when  the  protected  low 
power  TV  or  TV  franslator  station 
operates  on  a  VHF  channel  that  is  one 
channel  below  the  requested  channeL 

(4)  15  dB  when  the  protected  low 
power  TV  or  TV  franslator  station 
operates  on  a  UHF  channel  that  is  one 
channel  above  or  below  the  requested 
channeL 

(5)  0  dB  when  the  protected  low  power 
TV  or  TV  translator  station  operates  on 
a  UHF  channel  that  is  seven  channels 
above  the  requested  channel. 

(6)  23  dB  when  the  protected  low 
power  TV  or  TV  franslator  station 
operates  on  a  UHF  channel  that  is 
fourteen  channels  below  the  requested 
channel. 

(7)  6  dB  when  the  protected  low  power 
TV  or  TV  franslator  station  oi>erates  on 
a  UHF  channel  that  is  fifteen  chaimels 
below  the  requested  channeL 

30.  New  {74.709  is  added  to  read  as 
follows: 
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$74,709    Land  moMIe  station  protection. 

(a)  Stations  in  the  Land  Mobile  Radio 
Service,  using  the  following  channels  in 
the  indicated  cities  will  be  protected 
from  interference  caused  by  low  power 
TV  or  TV  translator  stations,  and  low 
power  TV  and  TV  translator  stations 
must  accept  any  interference  from 
stations  in  the  land  mobile  service 
operating  on  the  following  channels: 


Cly 


Boston,  MA 

Chicagft  II 

aw8l»id.0H 

DrtMiTX 

Dem*,  Ml 

Mouston.  TX. 

Lot  AngMiit  CA_ 

MMima 

New  YotKNY 

PtiHwlatM*.  PA... 
Pidaburgh.  PA.- 


S«i  FnndacoL  CA 

Waahingkm.  DC 


Clwv 


14.  16 
14,  15 

14.  IS 
16 

15,  16 
17 

14.20 
14 
14,  IS 
18,20 
14.16 
18,17 
17.  18 


42*21 -24" 
AVSZZr 
4r29'51- 

ar4ro8" 

42-19'46- 
29'46'28- 
34*03'15- 
25*4e-37" 
40-45'06" 

sarsersr 

38*S331- 


Loni^lud* 


071  •03-24- 
0er38-22- 

oer4i-so- 
09e-47-3r 

083T)2-57- 
095*21-37" 
1iri4'28- 

OeO'11'32" 
07r5»-39- 
075^0671" 

oeonxyoo" 

12r24-40- 
07r00-33- 


(b)  The  protected  contours  for  the 
land  mobile  radio  service  are  130 
kilometers  from  the  above  coordinates, 
except  where  limited  by  the  following: 

(1)  If  the  land  mobUe  channel  is  the 
same  as  the  channel  in  the  following  list, 
the  land  mobile  protected  contour 
excludes  the  area  within  145  kilometers 
of  the  corresponding  coordinates  from 
list  below.  Except  if  the  land  mobile 
chaimel  is  15  in  New  Yoiic  or  Cleveland 
or  16  in  Detroit,  the  land  mobile 
protected  contour  excludes  the  area 
within  95  kilometers  of  the 
corresponding  coordinates  from  the  list 
below. 

(2)  If  the  land  mobile  chaimel  is  one 
channel  above  or  below  the  channel  in 
the  following  list,  the  land  mobile 
protected  contour  excludes  the  area 
within  95  kilometers  of  the 
corresponding  coordinates  from  the  list 
below. 


aiy 

Chan- 
nal 

CoonflnilM 

UMuda 

UmgHuda 

San  Olego.  CA . 
WMvtay.CT    , 

WMNngloa  DC 

WaaMnglon.  DC          ~j 

15 

ao 

14 
20 
IS 
14 
IS 
16 
16 
14 
15 
17 
W 
14 
18 
18 
21 
19 
18 
17 
16 

3r4V4r 
41*31 -02" 
36^Sri7" 
38'S7-49" 
40^04H" 

3r4r5r 

41  ■06-36" 
41  •36-20" 

3e^24-ir 

43*34-24- 
43*42-30" 

40*S1'04" 
41*2118- 
38*30-26" 
3»*55-42- 
4r06r20" 
40*20-44" 
40*19'47" 
40"1$-46- 
4<r0M0- 
40*26-46" 

116*56-10- 
073*01-00- 
077*00-1  r 
077*06-ir 
067*54-45" 

C^Mvao^  K  . . 

JacksomH*.  1 

FlWaynt^M 
SouttiB«MlM 

086*10'42- 
086*12-44" 

Stfabury,  MD 

075*34-48- 

Ml  Plana*.  Ml. 

064*46-21" 

HMtnMr,  MM    ,,  , 

Canton.  OH.. 

rinaiitonil,  riH     , 

061*16-37- 

rMnil,  DM 

084*44-00" 

ZtnerM*.  OH . 

EknksConHiio.  NY 
Hwrtaburg.  PA. 

oei*sow- 
078*srir 
07rs2iir 
07rss-4r 

0T6*2r48- 
079*14-24" 

JohnatowrvPA 

PMKMpNi.PA 

Piltaburg^  PA_ 

070*Sr51" 

c% 

Own- 
nai 

Cnrwinato 

LaHuda 

Longkida 

Scr«nlon.PA 

PvkaatMft  WV 

16 
IS 
IS 

41*10W" 
39*20W 
43*0301- 

075-52-21" 

oei*33-5r' 

089*29-15- 

utiftn^Wi 

(c)  A  low  power  TV  or  TV  translator 
station  application  will  not  be  accepted 
if  it  specifies  a  site  that  is  within  the 
protected  contour  of  a  co-channel  or 
first  adjacent  channel  land  mobile 
assignment 

(d)  The  low  power  TV  or  TV 
translator  station  field  strength  is 
calculated  from  the  proposed  effective 
radiated  power  (ERP)  and  the  antenna 
height  above  average  terrain  (HAAT)  in 
pertinent  directions. 

(1)  The  field  strength  is  calculated 
using  Figure  10c  of  S  73.699  (F(50, 10) 
charts]  of  Part  73  of  this  chapter. 

(2)  A  low  power  TV  or  TV  translator 
station  application  %vill  not  be  accepted 
if  it  specifies  the  same  channel  as  one  of 
the  land  mobile  assignments  and  its 
field  strength  at  the  land  mobile 
protected  contour  exceeds  52  dBu. 

(3)  A  low  power  TV  or  TV  translator 
station  appUcation  will  not  be  accepted 
if  it  specifies  a  channel  that  is  one 
channel  above  or  below  one  of  the  land 
mobile  assignments  and  its  field 
strength  at  the  land  mobUe  protected 
contour  exceeds  76  dBu. 

(e)  In  order  to  protect  stations  in  the 
Offshore  Radio  Telecommunications 
Service,  a  low  power  TV  or  TV 
translator  station  construction  permit 
applicatioD  specifying  operation  on 
Channel  17  will  not  be  accepted  if  it 
specifies  a  latitude  south  of  the  line 
31°30'  North,  and  between  longitudes 
sa'Sff  West  and  95*30'  West  An 
application  specifying  operation  on 
either  Channel  16  or  Channel  18  will  not 
be  accepted  if  it  specifies  a  latitude 
south  of  the  line  31*00'  North  and 
between  longitudes  87*00'  West  and 
95*00'  West 

31.  Section  74.731  is  amended  by 
adding  new  paragraphs  (g),  (h),  (i).  and 
U)  to  read  as  follows: 

S  74.731    Purpose  and  permissibte  service. 
*        •        *        •        • 

(g)  Low  power  TV  stations  may  , 
operate  under  the  following  modes  of 
service: 

(1)  As  a  TV  translfirtor  station,  subject 
to  the  requirements  of  this  Part; 

(2)  For  origination  of  programming 
and  commercial  matter  as  defined  in 
S  74.701(f); 

(3)  For  the  transmission  of 
subscription  television  broadcast  (STV) 
programs,  intended  to  be  received  in 
intelligible  form  by  members  of  the 
public  for  a  fee  or  charge,  subject  to  the 


provisions  of  S  9  734M2(e)  and  (f)(3).  and 
74.644. 

(h)  A  low  power  TV  station  may  not 
be  operated  solely  for  the  purpose  of 
relajring  signals  to  one  or  more  fixed 
receiving  points  for  retransmission, 
distribution  or  relaying. 

(i)  Low  power  TV  stations  are  subject 
to  no  minimiim  required  hours  of 
operation  and  may  operate  in  any  of  the 
3  modes  described  in  paragraph  (g)  of 
this  section  for  any  number  of  hours. 

(j)  An  applicant  for  a  1  kW  UHF  TV 
translator  station  to  operate  on  a 
channel  assigned  to  a  TV  broadcast 
station  which  is  not  in  operation,  shall 
notify  the  licensee  or  permittee  of  the 
TV  broadcast  station,  in  %vriting  of  the 
filing  of  the  application  and  shall  certify 
to  the  FCC  that  such  notice  has  been 
given. 

32.  Section  74.732  is  revised  in  its 
entirefy  to  read  as  follows: 

8  74.782    eyty  and  Iceneing 
rsiloirements. 

(a)  Subject  to  the  restrictions 
described  in  paragraph  (e)  of  this 
section,  a  license  for  a  low  power  TV  or 
TV  translatOT  station  may  be  issued  to 
any  qualified  individual,  organized 
group  of  individuals,  broadcast  station 
licensee,  or  local  civil  governmental 
body. 

(b)  More  than  one  low  power  TV  or 
TV  translator  station  may  be  licensed  to 
the  same  applicant  whether  or  not  such 
stations  serve  substantially  the  same 
area.  Low  power  TV  and  TV  translator 
stations  are  not  counted  for  purposes  of 
§  73.636  of  Part  73  of  this  chapter, 
concerning  multiple  ownership. 

(c)  Only  one  channel  will  be  assigned 
to  each  low  power  TV  or  TV  translator 
station.  Additional  low  power  or 
translator  stations  may  be  authorized  to 
provide  additional  reception.  A  separate 
application  is  required  for  each  station 
and  each  application  must  be  complete 
in  all  respects. 

(d)  The  FCC  will  not  act  on 
applications  for  new  low  power  TV  or 
TV  translator  stations  or  for  changes  in 
facilities  of  existing  stations  when  such 
changes  will  result  in  an  increase  in 
signal  range  in  any  horizontal  directioo 
until  at  least  30  days  have  elapsed  since 
the  date  on  which  "PubUc  Notice"  is 
given  by  the  FCC  of  acceptance  for  filing 
of  such  application,  in  order  to  afford 
interested  pfulies  opportunify  to 
comment  and  afford  opportunify  for 
competing  applications  to  be  filed. 

(ej  A  proposal  tof change  the  primary 
TV  station  being  retransmitted  or  an 
application  of  a  licensed  translator 
station  to  include  low  power  TV  station 
operation,  Le.,  program  origination  or 
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subscription  service  will  be  subject  only 
to  a  notification  requirement. 

(f)  Applications  for  transfer  of 
ownership  or  control  of  a  low  power  TV 
or  TV  translator  station  will  be  subject 
to  petitions  to  deny. 

33.  Section  74.734  is  revised  in  its 
entirety  to  read  as  follows: 

$74,734    Attended  and  unattended 
operation. 

[a]  In  all  circumstances  other  than 
during  local  origination  (see  S  74.701(g)), 
low  power  TV  and  TV  translator 
stations  may  be  operated  without  a 
licensed  radio  operator  in  attendance  if 
the  following  requirements  are  met: 

(1)  If  the  transmitter  site  cannot  be 
promptly  reached  at  all  hours  and  in  all 
seasons,  means  shall  be  provided  so 
that  the  transmitting  apparatus  can  be 
turned  on  and  o"ff  at  wiU  from  a  point 
that  readily  is  accessible  at  all  hours 
and  in  all  seasons. 

(2)  The  transmitter  also  shall  be 
equipped  with  suitable  automatic 
circuits  that  will  place  it  in  a 
nonradiating  condition  in  the  absence  of 
a  signal  on  the  input  channel  or  circuit. 

(3)  The  transmitting  and  the  ON/OFF 
control,  if  at  a  location  other  than  the 
transmitter  site,  shall  be  adequately 
protected  against  tampering  by 
unauthorized  persons. 

(4)  The  FCC  shall  be  supplied  with  the 
name,  address,  and  telephone  number  of 
a  person  or  persons  who  may  be  called 
to  seciu-e  suspension  of  operation  of  the 
transmitter  promptly  should  such  action 
be  deemed  necessary  by  the  FCC.  Such 
information  shall  be  kept  current  by  the 
licensee. 

(5)  In  cases  where  the  antenna  and 
supporting  structure  are  considered  to 
be  a  hazard  to  air  navigation  and  are 
required  to  be  painted  and  lighted  under 
the  provisions  of  Part  17  of  the  Rules, 
the  licensee  shall  make  suitable 
arrangements  for  the  daily  observations, 
when  required,  and  lighting  equipment 
inspections  required  by  §5  17.37  and 
17.38  of  the  FCC  rules. 

(6)  In  the  case  of  a  low  power  TV  or 
TV  translator  station  using  modulating 
equipment,  observation  of  the 
transmitted  program  signal  on  a  suitable 
receiver  shall  be  made  for  at  least  10 
continuous  minutes  each  day  by  a 
person  designated  by  the  licensee,  who 
shall  institute  measures  sufficient  to 
assure  prompt  correction  of  any 
condition  of  improper  operation  that  is 
observed. 

(b)  An  application  for  authority  to 
construct  a  new  low  power  TV  station 
(when  rebroadcasting  the  programs  of 
another  station)  or  TV  translator  station 
or  to  make  changes  in  the  facilities  of  an 
authorized  station,  and  that  proposes 


unattended  operation,  shall  include  an 
adequate  showing  as  to  the  manner  of 
compliance  with  this  section. 

34.  Section  74.735  is  amended  by 
revising  paragraphs  (a),  the  introductory 
text  of  paragraph  (b),  and  paragraphs 
(c),  (d),  and  (e);  and  adding  new 
paragraph  (f)  to  read  as  follows: 

S  74.735    Power  HmKalioa 

(a)  The  power  output  of  the  final 
radiofrequency  amplifier  of  a  VHP  low 
power  TV  or  TV  translator  station, 
except  as  provided  for  in  paragraphs  (d) 
and  (f)  of  this  section  shall  not  exceed 
0.01  kW  peak  visual  power.  A  UHF 
station  shall  be  limited  to  a  maximum  of 
1  kW  peak  visual  po^er,  except  as 
provided  for  in  paragraph  (f)  of  this 
section.  In  no  event  shall  the 
transmitting  apparatus  be  operated  with 
a  power  output  in  excess  of  the 
manufacturer's  rating. 

(b)  In  individual  cases,  the  FCC  may 
authorize  the  use  of  more  than  one  final 
radio  frequency  amphfier  at  a  single 
VHF  or  L^iF  station  under  the  following 
conditions: 

•        •        •        •        * 

(c)  No  limit  is  placed  upon  the 
effective  radiated  power  that  may  be 
obtained  by  the  use  of  horizontally  or 
vertically  polarized  directive 
transmitting  antennas,  provided  the 
provisions  of  §5  74,705,  74.707,  and 
74.709  are  met. 

(d)  VHF  low  power  TV  and  TV 
translator  stations  authorized  on 
channels  listed  in  the  TV  table  of 
allocations  (see  573.606(b)  of  Part  73  of 
this  Chapter)  will  be  authorized  a 
maximum  output  power  of  the  radio 
frequency  amplifier  of  0.1  kW  peak 
visual  power. 

(e)  The  power  output  of  the  final  radio 
amplifier  of  a  VHF  or  UHF  transmitter 
may  be  fed  into  a  single  trEmsmitting 
antenna,  or  may  be  divided  between 
two  or  more  transmitting  antennas  or 
antenna  arrays  in  any  manner  found 
useful  or  desirable  by  the  Ucensee. 

(f)  A  station  proposing  to  use 
antenna(s)  designed  for  circularly 
polarized  radiation  may  be  authorized 
to  use  a  type  accepted  transmitter  or 
parallel  connected  of  two  type  accepted 
translator  amplifiers  to  operate  at  peak 
visual  output  power  of  twice  that 
specified  under  the  maximum 
transmitter  power  limitations  given 
above  in  this  section. 

35.  Section  74.736  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

S  74.736    Emieslone  and  bandwidttt. 

(a)  The  license  of  a  low  power  TV  or 
TV  translator  station  authorizes  the 


transmissions  of  the  visual  signal  by 
amplitude  modulation  (AS)  and  the 
accompanying  aural  signal  by  fi^quency 
modulation  (F3). 

***** 

36.  Section  74.737  is  revised  in  its 
entirety  to  read  as  follows: 

S  74.737    Antenna  loeation. 

(a)  An  applicant  for  a  new  low  power 
TV  or  TV  translator  station  or  for  a 
change  in  the  facilities  of  an  authorized 
station  shall  endeavor  to  select  a  site 
that  will  provide  a  line-of-sight 
transmission  path  to  the  entire  area 
intended  to  be  served  and  at  which 
there  is  available  a  suitable  signal  fit)m 
the  primary  station,  if  any,  that  will  be 
retransmitted. 

(b)  The  transiAitting  antenna  should 
be  placed  above  growing  vegetation  and 
trees  lying  in  the  direction  of  the  area 
intended  to  be  served,  to  minimize  the 
possibility  of  signal  absorption  by 
foliage. 

(c)  A  site  within  8  kilometers  of  the 
area  intended  to  be  served  is  to  be 
preferred  if  the  conditions  in  paragraph 
(a)  of  this  section  can  be  met. 

(d)  Consideration  should  be  given  to 
the  accessibility  of  the  site  at  dl 
seasons  of  the  year  and  to  the 
availability  of  facilities  for  the 
maintenance  and  operation  of  the 
transmitting  equipment. 

(e)  The  transmitting  antenna  should 
be  located  as  near  as  is  practical  to  the 
transmitter  to  avoid  the  use  of  long 
transmission  lines  and  the  associated 
power  losses. 

(f)  Consideration  should  be  given  to 
the  existence  of  strong  radio  frequency 
fields  bom  other  transmitters  at  the  site 
of  the  transmitting  equipment  and  the 
possibihty  that  such  fields  may  result  in 
the  retransmissions  of  signals 
originating  on  frequencies  other  than 
that  of  the  primary  station  being 
rebroadcast. 

37.  Section  74.750  is  amended  by 
revising  the  headnote  and  paragraphs 
(a),  (b),  the  introductory  text  to 
paragraph  (c).  (c)(3)(iii),  (c)(5),  (c)(7).  the 
introductory  text  to  paragraph  (d),  (d)(1), 
(e)(1),  (e)(2),  (e)(3),  and  (gj  to  read  as 
follows: 

§74.750    Tranemisslon  system  facflltiee. 

(a)  Application  for  new  low  power  TV 
and  TV  translator  stations  and  for 
increased  transmitter  power  for 
previously  authorized  faciUties  will  not 
be  accepted  unless  the  transmitter  is 
listed  in  the  FCC's  list  of  equipment  type 
accepted  for  licensing  under  the 
provisions  of  this  subpart. 

(b)  Transmitting  antennas,  antennas 
used  to  receive  the  signals  to  be 
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rebroadcBSt  and  transmission  lines  are 
not  type  accepted  by  the  FCC.  External 
preampIiBers  also  may  be  used  provided 
that  they  do  not  cause  improper 
operation  of  the  transmitting  equipment, 
and  use  of  such  preamphfiers  is  not 
necessary  to  meet  the  provisions  of 
paragraph  (c)  of  this  section. 

(c)  The  following  requirements  must 
be  met  before  low  power  TV- and  TV 
translator  transmitters  will  be  type 
accepted  by  the  FCC: 
•        *        *        •        • 

(3)  *  •  • 

(iii)  Plus  or  minus  1  kHz  of  its  rated 
frequency  for  transmitters  to  be  used  at 
stations  employing  offset  carrier 
frequency  operation. 

(5)  The  apparatiis  must  be  equipped 
with  automatic  controls  that  will  place  it 
in  a  non-radiating  condition  when  no 
signal  is  being  received  on  the  input 
channel,  either  due  to  absence  of  a 
transmitted  signal  or  failure  of  the 
receiving  portion  of  the  facilities  used 
for  rebroadcasting  the  signal  of  another 
station.  The  automatic  control  may 
include  a  time  delay  featvire  to  prevent 
interruptions  caused  by  fading  or  other 
momentaiy  failures  of  the  incoming 
si^al. 

(7)  The  transmitters  of  over  0.001  kW 
peak  visual  power  (0.002  kW  when 
circularly  polarized  antennas  are  used) 
shall  be  equipped  with  an  automatic 
keying  device  that  will  transmit  the  call 
sign  of  the  station,  in  International 
Morse  Code,  at  least  once  each  hour 
during  the  time  the  station  is  in 
operation  when  operating  in  the 
translator  mode  retransmitting  the 
programming  of  a  TV  broadcast  station. 
However,  the  identification  by  Morse 
Code  is  not  required  if  the  bcensee  of 
the  low  power  TV  or  TV  translator 
station  has  an  agreement  with  the  TV 
broadcast  station  being  rebroadcast  to 
transmit  aurally  or  visually  the  low 
power  TV  or  TV  translator  station  call 
as  provided  for  in  S  74.783. 
Transmission  of  the  call  sign  can  be 
accomplished  by: 

(d)  Low  power  TV  and  TV  translator 
transmitting  equipment  using  a 
modulation  process  for  either  program 
origination  or  rebroadcasting  must  meet 
the  following  requirements: 

(1)  The  equipment  shall  meet  the 
requirements  of  paragraphs  (1)(1),  (a)(2), 
(a)(3).  (b)(1),  and  (b)(7)  of  9  73.687. 
•        •        •        •        • 

(e)  *  •  • 
(1)  Any  manufacturer  of  apparatus 

intended  for  use  at  low  power  TV  or  TV 
translator  stations  may  request  type 


acceptance  by  following  the  procedures 
set  forth  in  Part  2.  Subpart  J.  of  this 
chapter.  Equipment  found  to  be 
acceptable  by  the  FCC  will  be  listed  in 
the  "Radio  Equipment  last"  published 
by  the  FCC  These  lisU  are  available  for 
inspection  at  the  FCC  headquarters  in 
Washington.  D.C.  or  at  any  of  its  field 
offices. 

(2)  Low  power  TV  and  TV  translator 
transmitting  apparatus  that  has  been 
type  accepted  by  the  FCC  will  normally 
be  authorized  without  additional 
measurements  bom  the  applicant  or 
licensee. 

(3)  Applications  for  type  acceptance 
of  modulators  to  be  used  with  existing 
type  accepted  TV  translator  apparatus 
must  include  the  specifications  electrical 
and  mechanical  interconnecting 
requirements  for  the  apparatus  with 
which  it  is  desired  to  be  used. 

(g)  Low  power  TV  or  TV  translator 
stations  installing  new  type  accepted 
transmitting  apparatus  incorporating 
modulating  equipment  need  not  make 
equipment  performance  measurements 
and  shall  so  indicate  on  the  station 
Ucense  application.  Stations  adding  new 
or  replacing  modulating  equipment  to 
existing  low  power  TV  or  TV  translator 
transmitting  apparatus  must  have  an 
operator  holding  a  General 
Radiotelephone  Operator  License 
examine  the  transmitting  system  after 
installation.  This  operator  must  certify 
in  the  application  for  the  station  Ucense 
that  the  transmitting  equipment  meets 
the  requirement  of  paragraph  (d)(1)  of 
this  section.  A  report  of  the  methods, 
measurements,  and  results  must  be  kept 
in  the  station  records.  However,  stations 
using  modulating  equipment  solely  for 
the  limited  local  origination  of  signals 
permitted  by  §  74.731  need  not  comply 
with  the  requirements  of  this  paragraph. 

38.  Section  74.751  is  amended  by 
revising  paragraphs  (b)(1),  (b)(2),  fb)(8). 
and  (c),  and  adding  new  paragraph  (d) 
to  read  as  follows: 

S  74.751    Equlpmwrt  chang**. 
•        •        *        •        • 

(b)  *  *  • 

(1)  Replacement  of  the  transmitter  as 
a  whole,  except  replacement  with  a 
transmitter  of  identical  power  rating 
which  has  been  type  accepted  by  the 
FCC  for  use  by  low  power  TV  and  TV 
translator  stations,  or  any  change  which 
could  result  in  a  change  in  the  electrical 
characteristics  or  performance  of  the 
station. 

(2)  Any  change  in  the  transmitting 
antenna  system,  including  the  direction 
of  radiation,  directive  anteima  pattern, 
antenna  gain,  transmission  line  loss 


characteristics,  or  hei^t  of  antenna 
center  of  radiation. 


(6)  Any  changes  in  the  location  of  the 
transmitter  except  within  the  same 
building  or  upon  the  same  pole  or  tower. 

•        •        •        •        • 

(c)  Other  equipment  changes  not 
specifically  referred  to  in  paragraph  (a) 
or  (b)  of  this  section  may  be  made  at  the 
discretion  of  the  licensee:  Provided, 
That  the  Engineer  in  charge  of  the  Radio 
District  in  which  the  low  power  TV  or 
TV  translator  station  is  located  and  the 
FCC  in  Washington.  D.C.  are  notified  in 
writing  upon  completion  of  such 
changes,  and  that  the  changes  are 
appropriately  reflected  in  the  next 
application  for  renewal  of  the  station 
license. 

(d)  Upon  installation  of  new  or 
replacement  transmitting  equipment  for 
which  prior  FCC  authority  is  not 
required  under  the  provisions  of  this 
section,  the  licensee  must  place  in  the 
station  records  a  certification  that  the 
new  installation  complies  in  all  respects 
with  the  technical  requirements  of  this 
part  and  the  station  authorization. 

39.  Section  74.761  is  amended  by 
revising  the  introduction  and  adding 
new  paragraph  (d)  to  read  as  follows: 

S  74.761    Fraquancy  toteranca. 

TTie  licensee  of  a  low  power  TV  or  TV 

translator  station  shall  maintain  the 
transmitter  output  frequencies  as  set 
forth  below.  The  frequency  tolerance  of 
stations  using  direct  fi«quency 
conversion  of  a  received  signal  and  not 
engaging  in  offset  carrier  operation  as 
set  forth  in  paragraph  (d)  of  this  section 
will  be  referenced  to  the  authorized  plus 
or  minus  10  kHz  offset,  if  any.  of  the 
primary  station. 

(d)  The  visual  carrier  shall  be 
maintained  to  within  1  kHz  of  the 
assigned  chaimel  carrier  frequency  if  the 
low  power  TV  or  TV  translator  station 
is  authorized  with  a  specified  offset 
designation  in  order  to  provide 
protection  under  the  provisions  of 
9  74.705  or  9  74.707. 

40.  Section  74.762  is  amended  in  its 
entirety  to  read  as  follows: 

974.762    Fraquancy  mMMursnMnts. 

(a)  The  licensee  of  a  low  power  TV  or 
TV  translation  station  is  not  required  to 
provide  a  means  for  measuring  the 
operating  frequencies  of  the  transmittn. 
However,  only  equipment  having  the 
required  stabiUty  will  be  type  accepted 
for  use  by  low  power  TV  or  TV 
translator  stations. 
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(b)  In  the  event  that  a  low  power  TV 
or  TV  translator  station  is  found  to  be 
operating  beyond  the  frequency 
tolerance  prescribed  in  S  74.761,  the 
licensee  promptly  shall  suspend 
operation  of  the  transmitter  and  shall 
not  resume  operation  until  transmitter 
has  been  restored  to  its  assigned 
frequencies.  Adjustment  of  the 
frequency  determining  drcnits  of  Ae 
transmitter  shall  be  made  only  by  a 
qualified  person  in  accordance  with 

S  74.750(g). 

41.  Section  74.763  is  revised  by 
amending  paragraphs  (a)  and  (c)  to  read 
as  follows: 

§  74.763    Time  of  opentloa 

(a)  A  low  power  TV  or  TV  translator 
statk>n  is  not  required  to  adhere  to  any 
regular  schedule  of  operation.  However, 
the  licensee  of  a  TV  translator  station  is 
expected  to  provide  service  to  the  extent 
that  such  is  within  its  control  and  to 
avoid  unwarranted  interruptions  in  the 
service  provided. 

(c)  Failure  of  a  low  power  TV  or  TV 
translator  station  to  operate  for  a  period 
of  30  days  or  more,  except  for  causes 
beyond  the  control  of  the  licensee,  shall 
be  deemed  evidence  of  discontinuation 
of  operation  and  die  license  of  the 
station  may  be  cancelled  at  the 
discretion  of  the  FCC. 


42.  Section  74.764  is  revised  in  its 
entirety  to  read  as  follows: 

§74^*4    Station fewpwtkMW. 

The  licensee  of  a  low  power  TV  or  TV 
translator  station  shall  make  the  station 
and  the  records  required  to  be  kept  by 
the  rules  in  this  part  available  for 
inspection  by  representatives  of  the 
FCC. 

43.  Section  74.765  is  revised  in  its 
entirety  to  read  as  follows: 

§  74.765    Posting  of  station  and  operator 


(a)  The  station  liceiue  and  any  other 
instrument  of  authorization  or  hidividual 
order  concerning  the  construction  of  the 
station  or  manner  of  operation  shall  be 
kept  in  the  station  record  file  so  as  to  be 
available  for  inspection  upon  request  of 
authorized  representatives  of  the  FCC 

(b)  The  licenses  or  permits  of 
operators  employed  at  low  power  TV 
stations  originating  programs  shall  be 
posted  in  accordance  with  the 
provisions  of  S  73.1230(b)  of  Part  73  of 
this  chapter. 

(c)  The  call  sign  of  the  station, 
together  with  the  name,  address,  and 
telephone  number  of  the  licensee  or 
local  representative  of  the  licensee,  if 
the  licensee  does  not  reside  in  the 


community  saved  by  the  station,  and 
the  name  and  address  of  the  person  and 
place  where  the  station  records  are 
maintained,  shall  be  displayed  at  the 
transmitter  site  on  the  structure 
supportiiig  the  transmitting  antenna,  so 
as  to  be  visible  to  a  person  standing  on 
the  ground.  The  display  shall  be 
maintained  in  legible  condition  by  the 
licensee. 

44.  Section  74.766  is  amended  by 
revising  die  headnote  and  adding  new 
paragraph  (e)  to  read  as  follows: 

974.766    Low  power  TV  and  TV  translator 
oparator  raqutrsmanta. 


antennas)  must  transmit  its  station 
identification  as  follows: 


(e)  An  operator  holding  any  class  of 
FCC  operator  license  or  permit  except 
the  Marine  Operator  Permit,  must  be  on 
duty  in  charge  of  the  transmitting 
apparatus  of  a  low  power  TV  station 
during  all  periods  of  program  origination 
as  defined  in  9  74.701(g). 

45-47.  New  9  74.780  is  added  to  read 
as  follows: 

9  74.780    Broadcast  regulations  applicable 
to  low  poarar  TV  stations. 

The  foUowing  rules  are  applicable  to 
programs  originatad  by  low  power  TV 
statioDs: 

(a)  Sectioo  73.668.  "Affiliation 
agreements  and  network  pro^wn 
practices;  tenitorial  exclusivity  in  non- 
network  program  azrangesMnts." 

(b)  Sectioa  73.1202.  "Station 
identification." 

(c)  Sectkm  73.1206,  "Fraudulent  billing 
practices." 

(d)  Section  73.1206.  "Broadcast  of 
telephone  conversations." 

(e)  Section  73.1207,  "Rebroadcasts." 

(f)  Sectkm  78.1208,  "Broadcast  of 
taped.  fHraed.  or  recorded  material." 

(g)  Section  73.1211,  "Broadcast  of 
lottery  information." 

(h)  Section  73.1212,  "Sponsorship 
identificatkin;  list  retention:  related 
requirements." 

(i)  Section  73.1216,  "Licensee- 
conducted  contests." 

(j)  Section  73.1940.  "Broadcasts  by 
candidates  for  public  office." 

(k)  Section  73.2080.  "Equal 
employment  opportimities." 

(1)  Part  73.  Subpart  G.  "Emergency 
Broadcast  System." 

48.  Sectk}n  74.783  is  amended  by 
revising  die  introductory  text  of 
paragraph  (a),  paragraph  (c).  and  adding 
new  paragraph  (d)  to  read  as  follows: 

974.783    Station  UentiflcatkMi. 

(a)  Each  TV  translator  station  over 
0.001  kW  peak  visual  power  (0.002  kW 
when  using  circularly  polarized 


(c)  A  low  power  TV  station  shall 
comply  with  the  station  identification 
procedures  given  in  9  73.1201  of  Part  73 
of  this  chapter  when  originating 
programming  (See  9  74J(n.[g,]].  The 
identification  procedures  given  in 
paragrafihs  (a)  and  (b)  are  to  be  used 
when  programs  of  another  station  are 
being  rebroadcast. 

(d)  Call  signs  for  low  power  TW  and 
TV  translator  stations  will  be  made  up 
of  the  initial 4etter  K  or  W  followed  by 
the  chaimel  number  assigned  to  the 
station  and  two  additional  letters.  The 
use  of  the  initial  letter  generally  will 
follow  the  pattern  used  in  the  broadcast 
service,  i.e..  stations  west  of  the 
Mississippi  River  will  be  assigned  an 
initial  letter  K  and  those  east,  the  letter 
W.  The  two  letter  combinations 
following  the  chaimel  number  will  be 
assigned  in  order  and  requests  for  the 
assignment  of  the  particular 
combinations  of  letters  will  not  be 
considered.  The  channel  number 
designator  for  Channels  2  through  9  will 
be  incorporated  in  the  call  sign  as  a  2- 
digit  number,  i.e.,  02,  03, .....  so  as  to 
avoid  similarities  with  call  signs 
assigned  to  amateur  radio  stations. 

40.  Section  74784  is  aaanded  by 
revising  paragraphs  (b)  and  (c)  and 
adding  new  paragraph  (d)  to  read  as 

follows: 

974.784    Rebroadeaats. 

***** 

(b)  Tlie  licensee  of  a  low  power  TV  or 
TV  translator  station  shall  not 
rebroadcast  the  programs  of  any  other 
TV  broadcast  station  or  other  station 
authorized  under  the  provisions  of  this 
Subpart  without  obtaining  prior  consent 
of  the  station  whose  signals  or  programs 
are  proposed  to  be  retransmitted.  The 
FCC  shall  be  notified  of  the  call  letters 
of  each  station  rebroadcast  and  the 
licensee  of  the  low  power  TV  or  TV 
broadcast  translator  station  shall  certify 
that  written  consent  has  been  obtained 
from  the  licensee  of  the  station  whose 
programs  are  retransmitted. 

(c)  A  TV  translator  station  may 
rebroadcast  only  programs  and  signals 
that  are  simultaneously  transmitted  by  a 
TV  broadcast  station. 

(d)  The  provisions  of  9  78.1207  of  Part 
73  of  this  chapter  apply  to  low  power 
TV  stations  in  transmitting  any  material 
during  periods  of  program  origination 
obtained  from  the  transmissions  of  any 
other  type  of  station. 
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50.  Section  74.832  is  amended  by 
revising  paragraphs  (a)(1)  and  (c)  to 
read  as  follows: 

§74.832    Licensing  requirmnents  and 
procadurM. 

(a)  •  *  • 

(1)  A  licensee  of  an  AM,  FM,  TV,  or 
International  broadcast  station  or  low 
power  TV  station.  Low  power  auxiliary 
stations  will  be  licensed  for  used  with  a 
specific  broadcast  or  low  power  TV 
station  or  combination  of  stations 
licensed  to  the  same  licensee  within  the 
same  community. 

(c)  Licensees  of  AM,  FM,  TV.  and 
International  broadcast  stations;  low 
power  TV  stations;  and  eligible  network 
entities  may  be  authorized  to  operate 
low  power  auxiliary  stations  in  the 
frequency  bands  set  forth  in  §  74.802(a). 

PART  76-CABLE  TELEVISION 
SERVICE 

51.  Section  76.501  is  amended  by 
revising  paragraph  (a)(2)  and  removing 
paragraph  (a)(3)  in  its  entirety  as 
follows: 

§  78^1    Cross-ownership. 

(a)  *  *  * 

(1)  •  *  * 

(2)  A  TV  broadcast  station  whose 
predicted  Grade  B  contour,  computed  in 
accordance  with  §  73.684  of  Part  73  of 
this  chapter,  overlaps  in  whole  or  in  part 
the  service  area  of  such  system  (i.e..  the 
area  within  which  the  system  is  serving 
subscribers). 

(3)  [Reserved] 

52.  Section  76.805  is  amended  by 
revising  paragraph  (a)(9)(iii)  to  read  as 
follows: 

§76.605    Technical  standards. 

(a)  *  *  • 
(9)  •  •  • 

(iii)  Each  signal  that  is  first  received 
by  the  cable  television  system  by  direct 
video  feed  from  a  TV  broadcast  station 
or  a  low  power  TV  station. 


PART  78-CABLE  TELEVISION  RELAY 
SERVICE 

53.  The  last  sentence  in  S  78.1  is 
revised  to  read  as  follows: 

§  78.1    Purpose. 

*  *  *  In  addition  CARS  stations  may 
be  used  to  transmit  television  and 
related  audio  signals  to  TV  translator 
and  low  power  TV  stations. 

54.  The  first  sentence  of  §  78.11. 
paragraph  (a)  is  revised  to  read  as 
follows: 
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§78.11    Permissible  service. 

(a)  CARS  stations  are  authorized  to 
relay  TV  broadcast  and  low  power  TV 
and  related  audio  signals,  the  signals  of 
AM  and  FM  broadcast  stations,  signals 
of  instructional  TV  fixed  stations,  and 
cablecasting  intended  for  use  by  one  or 
more  cable  television  systems.  *  *  * 
***** 

Appendix  B 

Instructions  for  FCC  348 

Application  for  Construction  Pennit  For 
Translator  or  Low  Power  Television 
Station 

(FCC  Form  346  atUched) 
General  Instructions 

A.  This  FCC  form  is  to  be  used  to  apply  for 
authority  to  construct  a  new  translator  or  low 
power  television  broadcast  station,  or  to 
make  changes  in  the  existing  facilities  of  such 
a  station.  It  consists  of  the  following  sections: 

L  General  Information 

n.  Legal  Qualifications 

m.  Financial  Qualiflcations 

IV.  Program  Service  Statement 

V.  Engineering  Data  and  Antenna  and  Site 
Information 

VI.  Equal  Employment  Opportimity 
Program 

Vn.  Certification. 

An  applicant  for  a  change  in  facilities  need 
not  file  Sections  n,  HI,  IV  and  VI. 

B.  Prepare  and  submit  three  copies  of  this 
form  and  all  exhibits  to:  The  Secretary, 
Federal  Communications  Commission, 
Washington.  DC.  20554. 

C  Many  references  to  FCC  Rules  (47  CFR) 
are  made  in  this  application  form.  Before 
hlling  it  out.  the  applicant  should  have  on 
hand  and  be  familiar  with  current  broadcast 
rules  in: 

(1)  Volume  L  Parts  0  ("Commission 
Organization"),  1  ("Practice  and  Procedure"), 
and  17  ("Construction  Marldng  and  Lighting 
of  Antenna  Structures"). 

(2)  Volume  IIL  Part  73  ("Radio  Broadcast 
Services"). 

FCC  Rules  may  be  obtained  through  the 
Government  Printing  Office,  Washington, 
D.C.  20402.  Orders  should  be  sent  directly  to 
the  Government  Printing  Office  (not  through 
the  FCC).  The  printed  rules  are  sold  on  a 
subscription  basis,  which  entitles  the 
purchaser  to  receive  subsequent  amendments 
to  the  rule  part  purchased  until  and  overall 
revised  edition  is  printed.  You  may  telephone 
the  Government  Printing  Office  at  (2021  783- 
3238. 

D.  Public  Notice  Requirement 

(1)  Section  73.3580  of  the  Commission's 
Rules  requires  that  applicants  for    , 
construction  permits  for  new  broadcast 
stations  and  major  changes  in  existing 
facihties  (as  defined  in  Section  73.3572(a)(1) 
or  73.3573(a)(1)  of  the  Rules)  give  local  notice 
in  a  newspaper  of  general  circulation  in  the 
community  to  which  the  station  is  licensed. 
This  publication  requirement  also  applies 
with  respect  to  major  amendments  iereto  as 
defined  in  Sections  73.3572(b)  and  73.3573(b) 
of  the  Rules. 

(2)  Completion  of  publication  may  occur 
within  30  days  before  or  after  tendering  of  the 


application.  Compliance  or  intent  to  comply 
with  the  public  notice  requirement  must  be 
certified  in  Section  VI  of  this  application.  The 
information  that  must  be  contained  in  the 
notice  of  filing  is  described  in  Paragraph  (f)  of 
Section  73.3580  of  the  Rules.  Proof  of 
publication  need  not  be  filed  wth  this 
application. 

E.  A  Copy  of  this  completed  application 
and  all  related  documents  shall  be  made 
available  for  inspection  by  the  pubUc. 
pursuant  to  Section  73.3526  of  the  FCC  Rules. 

F.  RepUes  to  questions  in  this  form  and  the 
apphcant's  statements  constitute 
representations  on  which  the  FCC  will  rely  in 
considering  the  application.  Thus,  time  and 
care  should  be  devoted  to  all  repUes.  which 
should  reflect  accurately  the  applicant's 
responsible  consideration  of  the  questions 
asked.  Include  all  information  called  for  by 
this  application.  If  any  portions  of  the 
apphcation  are  not  appUcable,  so  state. 
Defective  or  incomplete  applications  will  be 
returned  without  consideration.  Furthermore, 
inadvertently  accepted  appUcations  are  also 
subject  to  dismissal 

G.  In  accordance  with  Section  1.65  of  the 
Rules,  the  applicant  has  a  continuing 
obligation  \o  advise  the  Commission,  throu^ 
amendments,  of  any  substantial  and 
significant  changes  in  the  information 
furnished. 

Section  I  Instructions 

A.  The  name  of  the  applicant  stated  in 
Section  I  shall  be: 

(i)  if  a  corporation,  the  ££4  CT  corporate 
name: 

(ii)  if  a  partnership,  the  names  of  all 
partners,  and  the  name  under  which  die 
partnership  does  business; 

(iii)  if  an  association,  the  name  of  the 
individuaUs)  authorized  to  act  on  behalf  of 
the  association,  and  the  name  of  the 
association; 

(iv)  if  an  individual  applicant,  the  full  legal 
name. 

In  all  other  sections  of  this  form,  the 
organization  name  alone  will  be  sufficient  for 
identification  of  the  applicant 

E  In  Section  I  use  the  followring  State 
abbreviations: 


Alabama.. 
Alaska..-.. 


American  Qanwa.. 

Arizona 

ArKansaa 

Califomia 

CoiofwJo 

Connecta* 


DisMct  o(  ColunUa- 

nprida..       

Qaorgia— .. 

Guam 


Iowa 

Kansas.— 
Kentucky- 
Louisisna.. 

Mane 

Mary«and... 


McNgw.. 


AL 
AK 
AS 
AZ 
AR 
CA 
00 
OT 
OE 
DC 
R. 
QA 
OU 
Hi 
O 
L 
M 
lA 
KB 
KY 


MO 


MO 
MT 
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Nanadi- 


New  Janey... 

Now  IMDOOOu 


NwfYo* 

Nortti  Carolna 

North  OaJtote 

Northern  Maiiana 
ONo 


Oenoo 

Pemsytvenia- 


Puerto  Rioo.. 
Rho(te  Island  ... 
Sou«<  Carotna- 


SoumOakoti- 
Termasaa* — 


TiuM  Taniloiy  Of  Tin  Padic  Mvidt- 
UMh 


Vkgin  Wands- 


MtastVirgiria. 


NB 
NV 
NH 
NJ 

NV 
NC 
NO 
CM 
OH 
OK 

on 

PA 
PR 

Rl 
SC 
SO 
TN 
TX 
TT 
UT 
VT 
VA 

VI 
WA 
WV 
Wl 
WV 


Section  U  Instructions 

A.  As  used  in  Section  n,  the  words  "party 
to  this  application"  have  the  following 
meanings: 

bidividual  Applicant:  The  applicant 

Partnership  Applicant:  All  partners, 
including  limited  partners.  If  any  partner  is  a 
corporation  or  other  entity,  the  definitions  set 
forth  below  will  apply. 

Corporate  Applicant  All  officers  and 
directors,  and  all  persons  or  entities  who  are 
the  beneficial  or  record  owners  or  have  the 
right  to  vote  any  capital  stock,  membership  or 
owner  interest  or  subscribers  to  such 
interests,  shall  b«  considered  parties  to  this 
application.  If  any  corporation  or  other  legal 
entity  owns  stock  in  the  appUcant  its 
officers,  directors  and  persons  or  entities  who 
are  the  beneficial  or  record  owners  or  have 
the  right  to  vote  any  capital  stock, 
membership  or  owner  interest  or  subscribers 
to  such  interest  of  that  entity  shall  also  be 
considered  parties  to  this  application. 

In  the  event  the  applicant  has  more  than  SO 
stockholders,  only  officers  and  directors  and 
persons  or  entities  who  are  the  beneficial  or 
record  owners  or  have  the  right  to  vote  1%  or 
more  of  the  capital  stock,  membership  or 
owner  interest,  or  subscribers  to  such  interest 
shall  be  considered  parties  to  this 
application.  However,  if  such  entity  is  a 
bank,  insurance  company,  or  investment 
company  [as  defined  by  15  U.S.C.  {  80a-3) 
which  does  not  invest  for  purposes  of  control, 
the  relevant  stock,  membership  or  owner 
interest  is  5%  or  more.  If  any  corporation  or 
other  legal  entity  owns  1%  or  more  of  an 
applicant  with  more  than  SO  stockholders,  its 
officers,  directors  and  all  persons  or  entities 
who  are  the  beneficial  or  record  ovmers  or 
have  the  right  to  vote  1%  or  more  of  the 
capital  stock,  membership  or  owner  interest 
or  subscribers  to  such  interest  in  the  entity, 
shall  also  be  considered  parties  to  this 
application.  However,  if  such  entity  is  a 
bank,  insurance  company  or  investment 
company  (as  defined  by  15  U.S.C  |  60-3) 
which  does  not  invest  for  purposes  of  control, 
the  relevant  stock,  membership  or  owner 
interest  is  5%  or  more. 

Any  Other  Applicant  All  executive 
officers,  members  of  the  governing  board  and 


owners  or  subscribers  to  any  membership  or 
ownership  interest  in  the  appUcant 

B.  All  applicants  must  comply  with  Section 
310  of  the  Commimications  Act  of  1834,  as 
amended.  Specifically.  Section  310  proscribes 
issu£ince  of  a  construction  permit  to  an  alien, 
the  representative  of  an  alien,  a  foreign 
government  or  the  representative  thereof,  or  a 
corporation  organized  imder  the  laws  of  a 
foreign  government  This  proscription  also 
applies  with  respect  to  any  corporation  of 
which  any  officer  or  director  is  an  alien  or  of 
which  more  than  20%  of  the  capital  stock  is 
owned  or  voted  by  aliens,  their 
representatives,  a  foreign  government  or  its 
representative,  or  by  a  corporation  organized 
under  the  laws  of  a  foreign  country.  This 
proscription  could  likewise  apply  to  any 
corporation  directly  or  indirectly  controlled 
by  another  corporation  of  which  (a)  any 
officer  is,  (b)  more  than  25%  of  the  directors 
are,  or  (c]  more  than  25%  of  the  captial  stock 
is  owned  and  voted  by  aliens,  their 
representatives,  a  foreign  government  or  its 
representative.  The  Commission  may  also 
deny  a  construction  permit  to  a  corporation 
controlled  by  another  corporation  organized 
under  the  laws  of  a  foreign  country. 

C  The  applicant  must  determhie  the 
citizenship  of  each  officer  and  director.  It 
must  also  determine  the  citizenship  of  each 
shareholder  or  else  explain  how  it 
determined  the  relevant  precentages.  For 
large  corporations,  a  sample  survey  using  a 
recognized  statistical  method  is  acceptable 
for  this  purpose. 

Section  ID  Instructions 

A.  All  applicants  filing  Form  346  must  be 
financially  qualified  to  effectuate  their 
proposals.  Certain  applicants  (i.e.,  for  a  new 
station,  to  reactivate  a  silent  station,  or  if 
specifically  requested  by  the  Commission) 
must  demonstrate  their  financial 
qualifications  by  filing  Section  m.  DO  NOT 
SUBMIT  Section  III  if  the  application  is  for 
changes  in  operating  or  authorized  facilities. 

E  An  applicant  for  a  new  station  must 
attest  it  has  sufficient  net  liquid  assets  on 
hand  or  committed  sources  of  funds  to 
construct  the  proposed  facility  and  operate 
for  three  months,  without  revenue.  As  used  in 
Section  IH,  "net  liquid  assets"  the  means 
lesser  amount  of  the  net  current  assets  or  of 
the  liquid  assets  shown  on  a  party's  balance 
sheet  with  net  current  assets  being  the 
excess  of  current  assets  over  cuirmt 
liabilities. 

C  Documentation  supporting  the 
attestation  of  financial  qualification  need  not 
be  submitted  with  this  application  but  must 
be  available  to  the  Commission  upon  request 
The  Commission  encourages  that  all  financial 
statements  used  in  the  preparation  of  this 
application  be  prepared  in  accordance  with 
generally  accepted  accounting  principles. 

D.  It  is  Commission  policy  not  to  grant 
extension  of  time  for  construction  on  the 
basis  of  financial  inability  or  unwillingness  to 
construct 

Section  VI  Instructions 

A.  Applicants  seeking  authority  to  constuct 
a  new  low  power  television  (LPTV)  broadcast 
station,  applicants  seeking  authority  to  obtain 
assignment  of  the  construction  permit  or 


Ucense  of  such  a  station,  and  applicants 
seeking  authority  to  acquire  control  of  an 
entity  holding  such  construction  permit  or 
license  are  required  to  afford  equal 
employment  opportunity  to  all  qualified 
persons  and  to  refrain  fix)m  discriminating  in 
employment  and  related  benefits  on  the  basis 
of  race,  color,  religion,  national  origin  or  sex. 
See  Section  73.2080  of  the  Commission's 
Rules.  Pursuant  to  these  requirements,  an 
applicant  who  proposes  to  employ  five  or 
more  full-time  station  employees  must 
establish  a  program  designed  to  assure  equal 
employment  opportunity  for  women  and 
minority  groups  (that  is.  Blacks  not  of 
Hispanic  origin,  Asian  or  Pacific  Islanders, 
American  Indians  or  Alaskan  Natives,  and 
Hispanics).  This  is  submitted  to  the 
Commission  as  the  Model  EEO  Program 
Form.  If  minority  group  representation  in  the 
available  labor  force  is  less  than  five  percent 
(in  the  aggregate),  a  program  for  minority 
group  members  is  not  required.  However,  a 
program  must  be  filed  for  women  since  they 
comprise  a  significant  percentage  of  virtuaUy 
all  area  labor  forces.  If  an  applicant  proposes 
to  employ  less  than  five  full-time  employees, 
no  EEO  program  for  women  or  minorities 
need  be  filed. 

E  Guidelines  for  developing  an  Equal 
Employment  Opportimity  program  are  set 
for^  as  a  separate  Model  EEO  program. 

Note. — This  five-point  Model  EEO  Program 
Form  is  to  be  utilized  only  by  applicants  for 
new  construction  permits,  assignees  and 
transferees.. 
PACE  I 
Section  I 
General  Information 

FILE# 

FCC  FORM  346 

1.- 

Name  of  Applicant 


Mailing  Address 

City 

State 


Zip  Code   

Tmephone  No. 

2.  This  application  is  for 
LPTV        TV  Translator 

(a)  Channel  numben- 


FM  Translator 


(b)  Community  of  license:  City 
SUte 

(c)  Check  one: 
——New  Station 

Major  change  in  existing  station  (Call 

Letters) 

Minor  change  in  existing  station  (Call 

Letters) 

Amendment  to  pending  application 

(Application  Reference  Number) 

Modification  of  Construction  Permit 

(Construction  Permit  File  Number) 

Nota< — It  is  not  necessary  to  use  this  form 
to  amend  a  previously  filed  application. 
Should  you  do  so.  however,  please  submit 
only  Section  I  and  those  other  portions  at  the 
form  that  contain  the  amended  information. 

3.  (a)  Is  this  application  mutually  exclusive 
«vith  a  renewal  application? 
D  YES  D  NO 

If  Yes.  state:  Call  letters 

Community  of  license: 
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(b)  To  the  applicant's  knowledge,  is  this 
application  mutually  exclusive  with  any  other 
application(8}? 
□  YES  D  NO 

If  Yea  state:  Call  letters: 

Conununity  of  license: 

4(a)  Is  translator  applicant  the  licensee  of 
primary  station? 

Yes; ^No. 

(b)  If  answer  to  4{a)  is  no,  has  written 
authority  been  obtained  from  the  hcensee  of 
the  station  whose  programs  are  to  be 
retransmitted? 

Yes; No. 

5.  Station  Identification. 

Indicate  how  station  identification  will  be 
made: 

— Fac 


I    ay  primary  station 

^Live  or  tape 

^Amplitude  modulation  of  FM  Aural 

Carrier 

Not  required 

6.  Is  type  approved  broadcast  equipment 
being  specified? 

Yes; No.  If  no,  please  indicate  date 

equipment  submitted  to  FCC  Lab  for 
approval. 

7.  Would  a  Commission  grant  of  your 
appUcation  be  major  action  as  defined  by 
Section  1.130S  of  the  Commission's  Rules? 

Yes.  If  yes,  submit  as  Exhibit  No. 

the  required  statement  in  accordance  with 
Section  1.1311  of  the  Rules. 
No.  If  no,  explain  briefly. 

8.  If  this  application  is  for  a  new  FM 
translator,  have  any  funds,  legal  or 
engineering  services  or  anything  else  of  value 
been  furnished,  directly  or  indirectly,  by  the 
licensee  or  permittee  of  any  FM  broadcast 
station  or  any  person  associated  with  such 
station?  If  the  answer  is  "Yes",  attach  an 
explanation  as  Exhibit  No.  ,  identifying 
the  source  and  nature  of  the  financial  support 
or  assistance. 

Yes; No 

Legal  Qnalificatkms 

Section  11 

Applicant's  Name: 

1.  Applicant  is:  an  individual: 
a  general  partnership;  a  limited 

partnership;  a  corporation 

other. 

2.  If  the  applicant  Js  an  unincorporated 
association  or  a  legal  entity  other  than  an 
individual,  partnership  or  corporation, 
describe  in  Exhibit  No.  the  nature  of 
the  applicant 

Citizenship  and  Other  Statutory 
Requireawnts 

3.  (a)  Is  the  applicant  in  compliance  with 


the  provisions  of  Section  310  of  the 
Communicationa  Acts  of  1934,  as  amended, 
relating  to  interests  of  aliens  and  foreign 
governments?  Yes  No 

(b)  Will  any  funds,  credit,  etc..  for  the 
construction,  purchase  w  operation  of  the 
station(s)  be  provided  by  ahens,  foreign 
entities,  domestic  entities  controlled  by 
aliens,  or  their  agents?  Yes  No 

If  yes,  provide  particulars  as  Exhibit 
No. 

4.  (a)  Has  an  adverse  finding  been  made, 
adverse  final  action  taken  or  consent  decree 
approved  by  any  court  or  administrative 
body  as  to  the  applicant  or  any  party  to  the 
application  in  any  dvil  or  criminal 
proceeding  brought  under  the  provisions  of 
any  law  related  to  the  following:  any  felony, 
antitrust,  unfair  competition,  fraud,  unfair 
labor  practices,  or  discrimination?  Yes 
No 

(b)  Is  there  now  pending  in  any  court  or 
administrative  body  any  proceeding 
involving  any  of  their  matters  referred  to  in 
(a)?  Yes  No 

If  the  answer  to  (a)  or  (b)  above  is  yes. 
submit  as  Exhibit  No.  ,  a  full  disclosure 

concerning  the  persons  and  matters  involved, 
identifying  the  court  or  administrative  body 
and  the  proceeding  (by  dates  and  file 
numbers),  stating  the  facts  upon  which  the 
proceeding  was  based  or  the  nature  of  the 
offense  committed,  and  disposition  or  current 
status  of  the  matter. 

Other  Media  Interests 

5.  Does  the  applicant  or  any  party  to  this 
application  have  any  interest  in  or 
connection  with  the  following: 

(a)  An  AM.  FM  or  TV  broadcast  station? 
Yes  No 

(b)  A  broadcast  application  pending  before 
the  FCC?  Yes  No 

(c)  Other  non-broadcast  media  of  mass 
communications,  e.g.  cable  television, 
theatres  and  printed  publications.  Yes 
No 

6.  Has  the  applicant  or  any  party  to  this 
application  had  any  interest  in: 

(a)  An  appUcation  which  has  been 
dismissed  with  prejudice  by  the  Commission? 
Yes  No 

fb)  An  application  which  has  been  denied 
by  the  Commission?  Yes  No 

(c)  A  broadcast  station,  the  license  which 
haa  been  revoked?  Yes  No 

(d)  An  appUcation  in  any  Conunission 
proceeding  which  left  unresolved  character 
issues  against  the  appUcant?  Yes  No 

If  the  answer  to  any  of  the  questions  in  5  is 
yes,  state  in  Exhibit  No.  the  following 

information: 


(I)  Name  of  party  having  such  inteiest. 

(ii)  Nature  of  interest  or  connection,  givii^ 
dates: 

(iii)  Call  letters  of  stations  or  file  number  of 
appUcation.  or  docket  number; 

(iv)  Location. 

Minority  Ownership 

7.  la  the  appUcant  ever  50  percent  minority 
owned?  Yes  No 

If  the  answer  is  yes,  state  in  Exhibit  Na 
for  each  minority  owner 

(i)  Name,  address  and  percentage  of  % 

ownership:  ' 

(ii)  Minority  group  (e.g..  Black  not  of  ! 

Hispanic  origin.  Asian  or  Pacific  blander.  ^    I 
American  Indian  or  Alaskan  native,  and  ! 

Hispanic). 

Section  m 

Financial  Qualifications 

Note. — If  this  appUcation  is  for  a  chai^  in 
an  operating  fadUty,  do  not  fill  out  this 
section.  Yes       No 

1.  The  appUcant  certifies  that  suFident  net 
Uquid  assets  are  on  hand  or  are  available 
from  committed  sources  to  cnstnict  and 
operate  the  requested  faciUties  tat  three 
months  without  revenue.  Yes        No 

2.  Hie  appUcant  certifies  that:  (a)  It  has  a 
reasonable  assurance  of  a  present  firm 
intention  for  each  agreement  to  furnish 
capital  or  purchase  capital  stock  by  parties  to 
the  appUcation.  each  loan  by  banks,  financial 
institutions  or  others  and  each  purchase  of 
equipment  on  credit  (b)  it  can  and  will  meet 
all  contractual  requirements  as  to  collateral, 
guarantees,  and  capital  investment  (c)  it  haa 
determined  that  a  reasonable  auuranoe 
exists  that  aU  such  sources  (excluding  banka. 
financial  institutions  and  equipment 
manufacturers)  have  sufficient  net  Uquid 
assets  to  meet  these  commitments.  Yes 

No 

Section  IV 

Program  Service  Statement 

For  LPTV  (Including  STV  appUcants)  <mly: 
1.  LPTV  stations  must  offer  a  broadcast 
program  service:  a  non-program  broadcast 
service  wiU  not  be  permitted,  llierefore. 
submit  as  Exhibit  No.         ,  a  brief 
description,  in  narrative  form,  of  your  j 

planned  programming  service.  STV  ' 

appUcants  should  provide  a  complete 
description  of  your  proposed  STV  system 
including  the  manner  in  which  you  intend  to    ' 
provide  decoders  to  the  public 

8IUMQ  COOC  (712-01-11 
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ENCINEERINC  DATA 


1.     Focilitiat  reauatt*^ 


a.       Output 
Channel  No. 


Transmitter  Output 
Power 

(watts) 


Proposed  Principal  Conununitjr  or 
Communities  to  be  served: 

aty: 

State: 


b.  Offset  (Low  Power  TV  and  TV  Translator  Stations  only) 

No  offset    Plus  offset 

Zero  offset  Minus  offset 


c.   inp«« 

^  Oiannel  No. 


Primary  Station  Csution  to  b«  rebtoadcasO 

(Translator  only) 


CaU: 
City: 
State: 


Channel  No> 


Frequency: 


MHZ 


If  station  is  to  operate  via  another  translator  station,  indicate  call  sivi  and  location  of  final  iatemediau 
translator: 


Z.    Proposed  transniiMer  lecaNon: 


aty 


County 


Address  or  other  deseriptioa  of  locatloa 


SUte 


Geographical  coordinates  of  transmitting  antenna  to  nearest 
second 

North  Latitude  West  Longitude 

O  '  "  o  '  " 


Atuch  as  Eidilbit  No.  s  map  or  maps  (preferably  topographic,  if  obtainable,  such  as  U.  S.  Geological 

Survey  quadrangles)  for  the  area  of  the  proposed  transmitter  location  and  show  drawn  Ihereoa  the  foUowing  data: 

a.  Scale  of  miles. 

b.  Proposed  transmitter  location  accurately  plotted. 

c    Principal  community  to  be  served  by  the  proposed  TV  or  FM  translator  station,  clearly  identified  and  labeled. 

d.    Locations  of  all  known  radio  stations  (except  araataor),  such  as  AM,  FM.  TV,  Translator,  PoUce,  Fire,  Aeronantical,  PubUc 

Utility,  etc,  and  known  commercial  or  government  receiving  sites,  within  tie  immediate  vicinity  of  tie  proposed  transmitter 

locstion.    ^ 


3.    Troni 


Make 


Type  No. 


Rated  output  power  (wstu)  P 


4.    Tranifflission  Ima: 


Make 


Typ*  No. 


Length 


Rated  efficiency  E  for  length  given 
(decimal  fraction) 


5.    Tronimitting  ontenne 


IT 


Manufacturer 


Oilantation 


J/ 


Height  above  gieund 
J/ 


Model  No. 


Elevatton  of  Sit« 


Deseriptioa        Jl/ 


Elevation  of 
Community 


1/ 


Power  gain  G  (multiplier)  in  lob*  of 
maximum  radiation  relative  to  a  half-«eve 
dip*l« 

Height  of 
radiation 
center 
above  mean 
sea  level 

(ft) 


Effective  radiated  power  R 
(RaP«  E  -.C)  CVtW) 


1.  Give  basic  type  using  general  descriptive  terms  such  as  half.wave  dipole,  "bow-tie"  witi  screen,  comer  refiectoi;  10  ele- 
ment Yagi,  4  element  in-phase  airay,  two  sucked  5  element  Yagis,  etc 

2.  Show  the  direction  of  the  main  radiation  lobe  in  degr*«s  with  respect  to  tnie  north  in  a  360  degree  horisoatal  aximuti, 
numbered  clockwise,  witi  tnie  north  as  sero  aximuth. 

3.  Show  height  to  topmost  portion  of  stncture,  including  highaat  top  mounted  antenna  and  beacon  if  any. 

4.  Show  the  ground  elevation  above  mean  sea  level  at  the  base  of  tie  tronaaiitting  antenna  supporting  stmcttir*. 

5.  Show  tie  average  elevation  of  tie  community  above  meav  sea  level,  or  in  lieu  tiereo^  ti*  commonly  us*d  elevation  figure 
for  tie  community  to  be  served. 
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Saetion  \j     Po««  2 


6.    Attach  ■•  Exhibit  No. 


•  vertical  plan  sketch  for  Sie  proposed  total  »tivicture(»)  incloding  tuppon- 
ien  above  groand,  overall  height  of  stracture  above 

TMi-   A»fc>%>».o         .  "  '*•*  '*"  ■"  "•»ifi=«>t  features  for  BOTH  RECE 

ino  ANTENNAS.    Alao  indicate  any  bonzontal  separaUon  between  receiving  transmitting  aitennas. 


^l~?n?ZLV'j!.T*i*''!!!°'  """'"  °'  "*•«*•»  •*»'•  P^°««.  overaU  height  of  stnicture  above  ground,  including  UghtMg 
^!..",UL*r! .""'.'!•'*•  .•'"*'•  "•■»  "•  1«**»  "  '••»  '*"  •"  "Wiificant  features  for  BOTH  RECEIVING  AND  TRAWS«TT- 


WiU  the  proposed  antenna  supporting  structure  be  shared  with  another  station  or  staUons  of  any  class' 
If  the  answer  is  "Yes",  list  the  caU  si^is  «id  class  of  such  stations. 


H^  ves      □  MO 


\ 


'  t^!^        p*»lat  No.  ,  poUr  diagram  of  the  radiation  pattern  (relaUve  field)  of  the  transmittng 

antmna.  showing  clearly  die  correct  relationship  between   themajorlobeorlobes  and  the  minor  lobe*  of  rMbation.    If  a 
noo-directive  transmitting  antenna  wiU  be  .nployed.  i.e.,  an  antenna  with  an  appmxiaately  circular  radiation  pattern. 
check  this  □  and  omit  the  polar  diagram. 


y  .  Has  FAA  be#r.  notified  of  proposed  construction? 
If  yes,  give  date  and  office  where  notice  was  fUe<L 


□    V«S  □    MO 


(Not  necessary  to  file  FCC  Fonn  714,  See  Part  17  of  the  mles.) 


10.    Unattended  eperetien: 


a.  Is  unattended  operation  proposed? 

If  the  answer  is  "Yes",  and  this  appUcation  is  for  authority  to  constnict  a  new  station  orto  make 
changes  in  the  faciliUes  of  an  authorized  station  which  proposes  unattended  operation  for  the  first 
time,  atttch  Exhibit  No.  ,  containing  a  full  description  of  themews  of  corapUance  with 

the  several  re<»iirem«its  of  SecUon  74.734  (TV  Translatort)  or  Section  74.1234  (FM  Translatora)  of 
the  Rules  concerning  unattended  operation. 


D    VKS  I       I NC 


b.  In  space  below  state  name,  address  and  telephone  number  of  aperson  or  persons  who  may  be  contacted  in  m 
to  suspend  operation  of  the  translator  should  such  action  be  deemed  necessary  by  the  Commission: 
N«iBe(s)  — — — — — ^  , 


nergancy 


Address  (street  or  other  descriptMn) 


aty  tt  SUt». 


ZIP  code 


Telephone  nurabei(s)  (include  area  code) 


I  certify  thet  I  represent  tKe  applicant  in  the  capacity  indicated  below  and  that  I  hove  caominad  lhelere«eing 
SMtement  of  technical  iniormaNan  and  that  it  is  true  «e  Itie  best  of  my  koowledge  and  belief. 


Data 


Tvlephone  • 


(includm  area  eotf«> 


Siviature  • 

(ctfck  mpwprief  tax  halomf 

□  TMknlcal  DirMtor  Q  chl«f  OperaiOT 

I     I  ll»«iM»r^  Ptol«««lon»l  EncinvOT       Q  OVier  (Sp^ltr) 
I     I  Cow— <«<««  Encin**r 


BILUNQ  COOe  6712-01-0 
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SecUon  VI 

Equal  Employment  Opportunity  Program 

1.  Does  the  applicant  propose  to  employ 
five  or  more  fulltime  employees^  D  Yes;  D  No. 

If  the  answer  is  Yes,  the  applicant  must 
include  an  EEO  program  called  for  in  the 
separate  5  Point  Model  EEO  Program. 

Section  VII 
Certification 

1.  Has  or  will  the  appUcant  comply  with  the 
public  notice  requirement  of  Section  73.3580 
of  the  Commission's  Rules?  D  Yes;  D  No. 

A  copy  of  the  text  and  dates  of  publication 
is  attached  as  Exhibit  No. . 

The  Applicant  hereby  waives  any  claim  to 
the  use  of  any  particular  frequency  as  against 
the  regulatory  power  of  the  United  States 
because  of  the  previous  use  of  the  same, 
whether  by  license  or  otherwise,  and 
requests  an  authorization  in  accordance  with 
this  application.  (See  Section  304  of  the 
Communicatiom  Act  of  1934,  as  amended.) 

The  Applicant  acknowledges  that  aU  the 
statements  made  in  this  application  and 
attached  exhibits  are  considered  material 
representations,  and  that  all  exhibits  are  a 
material  part  hereof  and  incorporated  herein. 

The  Applicant  represents  that  this 
application  is  not  filed  for  the  purpose  of 
impeding,  obstructing,  or  delaying 
determination  on  any  other  application  with 
which  it  may  be  in  conflict. 

In  accordance  with  Section  1.65  of  the 
Commission's  Rules,  the  Applicant  has  a 
continuing  obligation  to  advise  the 
Commission,  through  amendments,  of  any 
substantial  and  significant  changes  in 
information  furnished. 

Willful  False  Statements  Made  on  This  Fonn 
Are  Punishable  by  Fine  and  Imprisonment— 
U.S.  Code.  Title  18,  Section  1001 

I  certify  that  the  statements  in  this 
apphcation  are  true,  complete,  and  correct  to 
the  best  of  my  knowledge  and  belief,  and  are 
made  in  good  faith. 

Signed  and  dated  this  —  day  of , 

19—. 

Name  of  Applicant ■ 

Signature  

Title    

FCC  Notice  to  Individuals  Required  by  the 
Privacy  Act  and  the  Paperwork  Reduction 
Act 

The  solicitation  of  personal  information 
requested  in  this  application  is  authorized  by 
the  Communications  Act  of  1934,  as 
amended.  The  principal  purpose  for  which 
the  information  will  be  used  is  to  determine  if 
the  benefit  requested  is  consistent  with  the 
public  interest.  The  staff,  consisting  variously 
of  attorneys,  accountants,  engineers,  and 
apphcation  examiners,  will  use  the 
information  to  determine  whether  the 
apphcation  should  be  granted,  denied, 
dismissed,  or  designated  for  hearing.  If  all  the 
information  requested  is  not  provided,  the 
apphcation  may  be  returned  without  action 
having  been  taken  upon  it  or  its  processing 
may  be  delayed  while  a  request  is  made  to 
provide  the  missing  information.  Accordingly. 
every  effort  should  be  made  to  provide  all 


necessary  information.  Your  response  is 
required  to  obtain  the  requested  Permit 

The  foregoing  Notice  is  required  by  the 
Privacy  Act  of  1974.  Pub.  L  93-579.  December 
31. 1974,  5  U.S.C.  552a(e)(3]. 

Attachment  1  to  FCC  Form  346 

The  following  information  may  be 
submitted  at  the  option  of  applicants. 
However,  applications  containing  the 
requested  information  will  be  processed  at  a 
faster  rate  than  applications  not  containing 
such  information.  In  the  latter  case,  the 
Commission's  limited  staff  will  be  required  to 
compute  the  data  manually  and  processing 
will,  therefore,  require  substantially  more 
time. 

Attach  as  Exhibit  No. an  allocation 

study  utilizing  topographic  maps  or  an 
accurate  full  scale  reproduction  thereof  and 
using  pertinent  field  strength  measurement 
data  where  available,  a  full  scale  exhibit  of 
the  entire  pertinent  area  to  show  the 
following: 

(a)  Normally  protected  and  the  interfering 
contours  for  the  proposed  operation  along  all 
azimuths. 

(b)  Normally  protected  and  interfering 
contours  of  existing  stations  and  other 
proposed  stations  in  pertinent  areas  with 
which  prohibited  overlap  would  result  as 
well  as  those  existing  stations  and  other 
proposals  which  require  study  to  clearly 
show  absence  of  prohibited  overlap. 

(c)  Plot  of  the  transmitter  location  of  each 
station  or  proposal  requiring  investigation, 
with  identifying  call  letters,  file  numbers,  and 
operating  or  proposed  facilities. 

(d)  Properly  labeled  longitude  and  latitude 
degree  lines,  shown  across  entire  exhibit 
United  States  of  America, 

Federal  Communication  Commission, 
Washington,  D.C. 

Model  EEO  Program 

1.  Name  of  Applicant 

Street  Address 

City 

State  

Zip  Code   

Telephone  No.  (Include  Area  Code)   

2.  This  form  ivbeing  submitted  in 
conjuction  with: 
D  Application  for  Construction  Permit  for 

New  Station 
O  Application  for  Transfer  of  Control 
D  Application  for  Assignment  of  License 

(a)  Call  letters  (or  channel  number  of 
frequency) 

(b)  Community  of  License 


City- 
state 


Instructions 

Applicants  seeking  authority  to  construct  a 
new  low  power  television  broadcast  station, 
applicants  seeking  authority  to  obtain 
assignment  of  the  construction  permit  or 
hcense  of  such  a  station,  and  applicants 
seeking  authority  to  acquire  control  of  an 
entity  holding  such  construction  permit  or 
license  are  required  to  afford  equal 
employment  opportiuiity  to  all  qualified 
persons  and  to  refrain  horn  discriminating  in 
employment  and  related  benefits  on  the  basis 
of  race,  color,  religion,  national  origin  or  sex. 


See  Section  73.2080  of  the  Commission's 
Rules.  Pursuant  to  these  requirements,  an 
applicant  who  proposes  to  employ  five  or 
more  fulltime  station  employees  must 
establish  a  program  designed  to  assure  equal 
employment  opportimity  for  women  and 
minority  groups  (that  is.  Blacks  not  of 
Hispanic  origin,  Asians  or  Pacific  Islanders, 
American  Indians  or  Alaskan  Natives  and 
Hispanics.)  This  is  submitted  to  the 
Commission  as  the  Model  EEO  Program.  If 
minority  group  representation  in  the 
available  labor  force  is  less  than  five  percent 
{in  the  aggregate),  a  program  for  minority 
group  members  is  not  required.  In  such  cases, 
a  statement  so  indicating  must  be  set  forth  in 
the  EEO  model  program.  However,  a  program 
must  be  filed  for  women  since  they  comprise 
a  significant  percentage  of  virtually  all  area 
labor  forces.  If  an  applicant  proposes  to 
employ  less  than  five  fulltime  employees,  no 
EEO  program  for  women  or  minorities  need 
be  filed. 

Guidelines  for  a  Model  EEO  Program  and  a 
Model  EEO  Program  are  attached. 

Note.— Check  appropriate  box,  sign  the 
certification  below  and  return  to  FCC: 
D  Station  will  employ  less  than  5  fulltime 

employees;  therefore  no  written  program  is 

being  submitted. 
O  Station  will  employ  5  or  more  fulltime 

employees.  Our  5  point  program  is 

attached. 

Certification 

I  certify  that  the  statements  made  herein 
are  true,  complete,  and  correct  to  the  best  of 
my  knowledge  and  beUef,  and  are  made  in 
good  faith. 

Signed  and  dated  this day  of , 

1»— . 

Signature  

Tide    

Willful  False  Statements  Made  on  This  Form 
Are  Punishable  by  Hue  and  Imprisonment — 
U.S.  Code,  Title  18,  Section  1001 

FCC  Notice  to  Individuals  Required  by  the 
Privacy  Act 

The  solicitation  of  personal  information 
requested  in  this  application  is  authorized  by 
the  Communications  Act  of  1934,  as 
amended.  The  principal  purpose  for  which 
the  information  will  be  used  is  to  determine  if 
the  benefit  requested  is  consistent  with  the 
public  interest  The  staff,  consisting  variously 
of  attorneys,  accountants,  engineers  and 
application  examiners,  will  use  the 
information  to  determine  whether  the 
application  should  be  granted,  denied, 
dismissed,  or  designated  for  hearing.  If  all  the 
information  requested  is  not  provided,  the 
apphcation  may  be  returned  vnthout  action 
having  been  taken  upon  it  or  its  processing 
may  be  delayed  while  a  request  is  made  to 
provide  the  missing  information.  Accordingly, 
every  effort  should  be  made  to  provide  all 
necessary  information. 

The  foregoing  Notice  is  required  by  the 
Privacy  Act  of  1974.  Pub.  L  93-579,  December 
31, 1974,  5  U.S.C.  552a(e)(3). 

Guidelines  to  the  Model  EEO  Program 

The  model  EEO  program  adopted  by  the 
Commission  for  construction  permit 
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applicants  contains  five  sections  designed  to 
assist  the  applicant  in  establishing  an 
effective  EEO  program  for  its  station.  The 
specific  elements  which  should  be  addressed 
are  as  follows: 

/.  General  Policy 

The  Hrst  section  of  the  program  should 
contain  ^  statement  by  the  applicant  that  it 
will  afford  equal  employment  opportunity  in 
all  personnel  actions  without  regard  to  race, 
color,  religion,  national  origin  or  sex.  and 
that  it  has  adopted  an  EEO  program  which  is 
designed  to  fully  utilize  the  skills  of 
minorities  and  women  in  the  relevant 
available  labor  force. 

//.  Responsibility  for  Implementation 

This  section  calls  for  the  name  (if  known) 
and  title  of  the  official  who  will  be 
designated  by  the  applicant  to  have 
responsibility  for  implementing  the  station's 
program. 

///.  Policy  Dissemination 

The  purpose  of  this  section  is  to  disclose 
the  manner  in  which  the  station's  EEO  policy 
will  be  communicated  to  employees  and 
prospective  employees.  The  applicant's 
program  should  indicate  whether  it:  (a) 
intends  to  utilize  an  employment  application 
form  which  contains  a  notice  informing  job 
applicants  that  discrimination  is  prohibited 
and  that  persons  who  believe  that  they  have 
been  discriminated  against  may  notify 
appropriate  governmental  agencies:  (b)  will 
post  a  notice  which  informs  job  applicants 
and  employees  that  the  applicant  is  an  equal 
opportunity  employer  and  that  they  may 
notify  appropriate  governmental  authorities  if 
they  believe  that  they  have  been 
discriminated  against;  and  (c)  will  seek  the 
cooperation  of  labor  unions,  if  represented  at 
the  station,  in  the  implementation  of  its  EEO 
program  and  in  the  inclusion  of 
nondiscrimination  provisions  in  union 
contracts.  The  applicant  should  also  set  forth 
any  other  methods  it  proposes  to  utilize  in 
conveying  its  EEO  policy  (e.g.,  orientation 
materials,  on-air  announcements,  station 
newsletter)  to  employees  and  prospective 
employees. 

rv.  Recruitment 

The  applicant  should  specify  the 
recruitment  sources  and  other  techniques  it 
proposes  to  use  to  attract  minority  and 
female  job  applicants.  Not  all  of  the 
categories  of  recruitment  sources  need  be 
utilized.  The  purpose  of  the  listing  is  to  assist 
the  applicant  in  developing  specialized 
referral  sources  to  establish  a  pool  of 
minorities  and  women  who  can  be  contacted 
as  job  opportimities  occur.  Sources  which 
subsequently  prove  to  be  nonproductive 
should  not  be  relied  on  and  new  sources 
should  be  sought 

V.  Training 

Training  programs  are  not  mandatory.  Each 
applicant  is  expected  to  decide,  depending 
upon  its  own  individual  situation,  whether  a 
training  program  is  feasible  and  would  assist 
it  in  its  effort  to  increase  the  pool  of  available 
minority  and  female  applicants.  Additionally, 
the  applicant  may  set  forth  any  other 
assistance  it  proposes  to  give  to  students. 


schools  or  colleges  which  is  designed  to  be  of 
benefit  to  minorities  and  women  interested  in 
entering  the  broadcasting  field.  The 
beneficiary  of  such  assistance  should  be 
listed,  as  well  as  the  form  of  assistance,  such 
as  contributions  to  scholarships,  participation 
in  work  study  programs,  and  the  like. 

Model  Equal  Employment  Opportunity 
Program 

/.  General  Policy 

It  will  be  our  policy  to  provide  equal 
employment  opportunity  to  all  quahfied 
individuals  without  regard  to  their  race, 
color,  religion,  national  origin  or  sex  in  all 
personnel  actions  including  recruitment 
evaluation,  selection,  promotion, 
compensation,  training  and  termination. 

It  will  also  be  our  policy  to  promote  the 
realization  of  equal  employment  opportunity 
through  a  positive,  continuing  program  of 
specific  practices  designed  to  ensure  the  full 
realization  of  equal  employment  opportunity 
without  regard  to  race,  color,  religion, 
national  origin  or  sex. 

To  make  this  policy  effective,  and  to  ensure 
conformance  with  the  Rules  and  Regulations 
of  the  Federal  Communications  Commission, 
we  have  adopted  an  Equal  Employment 
Opportunity  Program  which  includes  the 
following  elements: 

//.  Responsibility  for  Implementation 
(Name/Title), 


wiii  be  responsible  for  the  administration^and 
imp"  mentation  of  our  Equal  Employment 
Opporttmity  Program.  It  will  also  'oe  the 
responsibility  of  all  persons  making 
employment  decisions  with  respect  to 
recruitment  evaluation,  selection,  promotion, 
compensation,  training  and  termination  of 
employees  to  ensure  that  our  policy  and 
program  is  adhered  to  and  that  no  person  is 
discriminated  against  in  employment  because 
of  race,  color,  religion,  national  origin  or  sex. 

///.  Policy  Dissemination 

To  assure  that  ail  members  of  the  staff  are 
cognizant  of  our  equal  employment 
opportimity  policy  and  their  individual 
responsibilities  in  carrying  out  this  policy,  the 
following  communication  efforts  will  be 
made: 

(    )  The  station's  employment  appUcation 
form  will  contain  a  notice  informing 
prospective  employees  that  discrimination 
because  of  race,  color,  religion,  national 
origin  or  sex  is  prohibited  and  that  they  may 
notify  the  appropriate  local.  State  or  Federal 
agency  if  they  believe  they  have  been  the 
victims  of  discrimination. 

(    )  Appropriate  notices  will  be  posted 
informing  applicants  and  employees  that  the 
station  is  an  Equal  Opportimity  Employer  and 
of  their  right  to  notify  an  appropriate  local. 
State,  or  Federal  agency  if  they  believe  they 
have  been  the  victims  of  discrimination. 

(    )  We  will  seek  the  cooperation  of 
unions,  if  represented  at  the  station,  'o  help 
implement  our  EEO  program  and  all  union 
contracts  will  contain  a  nondiscrimination 
clause. 

(    J  Other  (specify). 

rv.  Recruitment 

To  ensure  nondiscrimination  in  relation  to 
minorities  and  women,  and  to  foster  their  full 


consideration  in  filling  job  vacancies,  we 
propose  to  utilize  the  following  recruitment 
procedures: 

(    )  We  will  attempt  to  maintain 
systematic  communication,  both  orally  and  in 
writing,  with  a  variety  of  minority  and 
women's  organizations  to  encourage  the 
referral  of  qualified  minority  and  female 
applicants.  Examples  of  organizationB  we 
intend  to  contact  are: 

{    )  In  addition  to  the  organizations  noted 
above,  which  specialize  in  minority  and 
female  candidates,  we  will  deal  only  with 
employment  services,  including  State 
employment  agencies,  which  refer  job 
candidates  without  regard  to  their  race,  color, 
religion,  national  origin  or  sex.  Examples  of 
these  employment  referral  services  are: 


Model  Equal  Em|doyment  Opportunity 
Program 

(    )  When  we  recruit  prospective 
employees  from  educational  institutions  such 
recruitment  efforts  will  include  area  schools 
and  colleges  with  significant  minority  and 
female  enrollments.  Educational  institutions 
to  be  contacted  for  recruitment  purposes  are: 

(    )  When  utilizing  media  for  recruitment 
purposes,  help-wanted  advertisements  will 
always  include  a  notice  that  we  are  an  Equal 
Opportunity  Employer  and  will  contain  no 
indication,  either  explicit  or  implied,  of  a 
preference  for  one  sex  over  another. 

(    )  When  we  place  employment 
advertisements  in  printed  media  some  of 
such  advertisements  will  be  placed  in  media 
which  have  significant  ciroulation  or  are  of 
particular  interest  to  minorities  and  women. 
Examples  of  publications  to  be  utilized  are: 


(    )  We  will  encourage  employees, 
particularly  minority  and  female  employees, 
to  refer  minority  and  female  candidates  for 
existing  and  future  openings. 

V.  Training 

{    ]  Station  resources  and/or  needs  will  be 
such  that  we  will  be  unable  or  do  not  choose 
to  institute  specific  programs  for  upgrading 
the  skills  of  employees. 

(    )  We  will  provide  on-the-job  training  to 
upgrade  the  skills  of  employees. 

(    ]  We  will  provide  assistance  to  students, 
schools  or  colleges  in  programs  designed  to 
enable  minorities  and  women  to  compete  in 
the  broadcast  employment  market  on  an 
equitable  basis: 

School  or  Other  Beneficiary 

Proposed  Form  of  Assistance  • 


(    )  Other  (Specify): 


AppendixC 

List  of  Commenters 

1.  ABC  Television  Affiliates  Association  - 
(ABC  Affiliates) 

2.  Action  for  Children's  Television  (ACT) 

3.  Alaska  Public  Broadcasting  Commission 
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4.  American  Broadcasting  Companies,  Inc. 
(ABq 

5.  American  Community  Television 
Association  (ACTVA) 

B.  American  Radio  Relay  League  (ARRL) 

7.  American  Women  in  Radio  and 
Television  (AWRT] 

8.  Association  of  Maximum  Service 
Telecasters  (MST) 

9.  Attaway  Broadcast  Group,  Inc. 
(Attaway) 

10.  Frances  Ayera 

11.  Stephen  A.  Ballo  (Ballo) 

12.  Dr.  Marvin  R.  Bensman,  Memphis  State 
University  (Bensman] 

13.  Birmingham  Amateur  Radio  Club 
(BARC) 

14.  Blonder-Tongue  Laboratories,  Inc. 
(Blonder-Tongue) 

15.  Blue  ML  Translator  District  (Blue  Mt) 

16.  John  W.  Boler  (Boler) 

17.  Bonneville  International  Corporation 
(Bonneville) 

18.  Craig  H.  Brown 

19.  Paul  James  Broyles  (Broyles) 

20.  Cable  Television  Review  Commission, 
City  of  San  Diego 

21.  California  Public-Safety  Radio 
Association,  Inc.  (CPSRA) 

22.  CBS,  Inc.  (CBS) 

23.  Channel  57  Corporation  (Channel  57) 

24.  Children's  Hospital  of  Los  Angeles, 
University  Affiliated  Program  (Childrens 
Hospital) 

25.  Christian  Broadcasting  Network  (CBN) 
28.  Citizens  Communications  Center,  Black 

Citizens  for  a  Fair  Media  and  National  Latino 
Media  Coalition  (CCC) 

27.  City  University  of  New  York.  Graduate 
School  and  University  Center  (CUNY) 

28.  Command  Productions 

29.  Colorado  Translator  Association  (CTA) 

30.  Communications  Investment 
Corporation  (CIC) 

31.  Community  Television  Network.  Inc. 
(CTN) 

32.  Consimier  Federation  of  America  (CFA) 

33.  Corinthian  Broadcasting  Corporation 
(CBC) 

34.  Corporation  for  Public  Broadcasting 
(CPB) 

35.  Margaret  E.  Coughlin 

36.  Council  on  Wage  Price  Stability 
(CO  WPS) 

37.  Department  of  Communications  of  the 
County  of  Los  Angeles  (LA  Communications 
Dept) 

38.  E.B.  Craney  (Craney) 

39.  Harvey  Dinerstein 

40.  Charles  E.  Edgley  (Edgley) 

41.  Electronics  Industries  Association, 
Consumer  Electronics  Group  (EIA/CEG) 

42.  EMCO 

43.  Federal  Express  Corporation  (Federal 
Express) 

44.  Reginald  A.  Fessenden  Educational 
Fund  (Fessenden) 

45.  Field  Communications  Corporation 
(Field) 

46.  Gammon  &  Grange  (G&G) 

47.  Garryowen  Corporation  (Garryowen) 

48.  General  Electric  Broadcasting 
Company,  Inc.  (GE  Broadcasting] 

49.  General  Electric  Company  (GE) 

50.  Grassroots  Video,  Inc.  (Grassroots) 
61.  Robert  C  Greene  (Greens) 


52.  Darwin  Hillberry  (Hillberry) 

53.  Howard  Publications,  Inc.  (Howard) 

54.  Independent  Cinema  Artists  and 
Producers  (ICAP) 

55.  International  Broadcasting  Network 
(IBN) 

56.  International  Cultural  Network,  Inc. 
PCN) 

57.  Joint  Business  Council  of  the  Shoshone 
and  Arapahoe  Tribes  (Joint  Business  Council] 

58.  Joint  Comments  of  Broadcast  Licensees 
Qoint-Ucensees) 

59.  Joint  Comments  of  Colony 
Communications,  etc.  (Joint-Colony) 

60.  Joint  Comments  of  Cosmos 
Broadcasting  Corp.,  eta  Qoint-Cosmos) 

61.  KBOW 

62.  Kitchen  Productions  (Kitchen] 

63.  Ron  Kurtenbach  (Kurtenbach) 

64  Lake  County  Television  Club  (Lake 
County] 

65.  Land  Mobile  Communications  Council 
(LMCq 

66.  Laramie  Plains  Antenna  TV  Association 
(Laramie  Plains) 

67.  Los  Angeles  County  Sheriff  (LA  Sheriff) 
6a  M/A  COM.  Inc.  (M/A  COM) 

69.  Don  H.  Martin  (Martin) 

70.  Maryland/District  of  Columbia/ 
Delaware  Broadcasters  Association 
(MDCDBA) 

71.  Daniel  M.  Mayeda  (Mayeda) 

72.  Metonomy  Cable  Corporation 
(Metonomy) 

73.  Microband  Corporation  of  America 
(Microband) 

74.  Missionary  Society  of  the  Oblate 
Fathers  of  Texas  (Oblate  Fathers] 

75.  Morongo  Basin  TV  Club  (Morongo 
Basin] 

76.  National  Association  of  Broadcasters 
(NAB) 

77.  National  Association  of  Business  & 
Educational  Radio,  Inc.  (NABER) 

78.  National  Association  of  Public 
Television  Stations  (NAPTS) 

79.  National  Black  Media  Coalition  (NBMC) 

80.  National  Broadcasting  Company  (NBC) 
61.  National  Cable  Television  Association 

(NCTA) 

82.  National  Congress  of  American  Indians 
(NCAI) 

83.  National  Council  of  Churches  of  Christ 
in  the  U.S.A.,  Communications  Conmiission 
(NCC) 

84.  National  Hockey  League  (NHL) 

85.  National  League  of  Cities  (NLC) 

86.  National  Telecommunications  and 
Information  Administration  (NTIA) 

87.  National  Telephone  Cooperativa 
Association  (NTCA) 

68.  National  Translator  Association  (NTA) 

89.  Neighborhood  Television  Company 
(Neighborhood] 

90.  New  York  State  Education  Department 
(NYSED) 

91.  Ohio  Educational  Broadcasting 
Network  Commission  (OEBNC) 

92.  OK  TV  Translator  Systems  (OK  TV) 

93.  Omega  Communications,  Inc. 

94.  Organization  for  the  Protection  and 
Advancement  of  Small  Telephone  Companies 
(OPASTCO) 

95.  O.D.  Page 

96.  Kevin  Parkansky  (Parkansky) 

97.  Pennsylvania  Association  of 
Broadcasters  (PAB) 


99.  Potomac  Communications,  Inc. 
(Potomac) 

100.  Public  Broadcasting  Service  (PBS) 

101.  Publicoop 

102.  Quality  Media  Corporation,  Ina 
(QMC) 

103.  Radio  &  Television  Commission. 
Southern  Baptist  Convention  (Southern 
Baptist  Convention] 

104.  RCA  Corporation  (RCA) 

105.  Residential  Entertainment  Inc. 
(Residential) 

106.  Henry  R.  Sandy  (S^ndy) 

107.  Lee  R.  Shoblom  (Shoblom) 

108.  Sino  Communication  Group,  In& 
(SINO) 

109.  J.  Rodger  Skinner  (Skinner) 

110.  Thomas  C.  Smith  (Smith) 

111.  Southern  California  Committee  for 
Open  Media  (SCCOM) 

112.  Span-Com  Broadcasting  Group  (Span- 
Com) 

113.  Spanish  International  Communications 
Corp.  &  Spanish  Intl.  Network  (SIN) 

114.  Spanish  Radio  Broadcasters 
Association 

115.  Spectradyne,  Inc.  (Spectradyne) 

116.  Susan  L  Stolcker 

117.  Storer  Broadcasting,  Inc.  (Storer) 

118.  Charles  E.  Strange.  M.D.  (Strange) 

119.  WUham  E.  Sullivan  (Sullivan) 

12U.  Summers  Broadcasting,  Inc.  (Summers) 

121.  Television  Technology  Corp.  (TTC) 

122.  Telicommunity.  Lie.  (Telicommunity) 

123.  Telocator 

124.  Third  Avenue  Community  Center 
(Third  Ave.) 

125.  Tunnel  Radio 

126.  B.D.  Thornton  (Thornton) 

127.  Mr.  Tomczak  (Tomczak) 

128.  Turner  Television  Stations.  Inc. 
(Turner) 

129.  Philip  Tymon  (Tymon) 

130.  United  Church  of  Christ  (UCC) 

131.  United  Media  Corp. 

132.  United  States  Catholic  Conference 
(USCC) 

133.  United  States  Department  of  Justice 

134.  University  of  Wisconsin  System  (UniT. 
of  Wisconsin) 

135.  U.P.  TV  Systems.  Inc.  (U.P.  TV) 

136.  Utilities  Telecommunications  Council 
(UTC) 

137.  Richard  I.  Vega  &  Associates  (Vega) 

138.  The  Video  Factory 

139.  Video  Makers 

140.  Washington  State  Broadcasters 
Association  (WSBA) 

141.  Watts  Labor  Community  Action 
Committee 

142.  Westinghouse  Broadcasting  Company. 
Inc.  (Westinghouse] 

143.  WWHT.  Inc.  (WWHT) 

144.  Wometco 

145.  Steven  Zeitlin  (Zeitlin) 

Reply  Comments 

1.  Alaska  Public  Broadcasting  Commission 
(APBC) 

2.  American  Broadcasting  Companies.  Inc. 
(ABC) 

3.  American  Commmity  Television 
Association  (ACTVA) 

4.  Associated  Public-Safety 
Communications,  Inc.  (APCO) 
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5.  Association  of  Community  Organizations 
for  Reform  Now  (ACORN) 

6.  Association  of  Maximum  Service 
Telecaster*  (MST) 

7.  Belvidere  Daily  Republican  Co. 
(Belvidere) 

8.  Messenger  Publishing  Company 
(Messenger] 

9.  John  W.  Boler  (Boler) 

10.  Channel  57  Corporation  (Channel  57) 

11.  Citizens  Communications  Center  (CCC) 

12.  CBS,  Inc.  (CBS) 

13.  Community  Television  Network,  Inc. 
(CTN) 

14.  Coiporation  for  PubUc  Broadcasting 
(CPB) 

15.  Council  for  UHF  Broadcasting  (CUB) 

16.  Joint  Reply  of  Broadcast  Licensees 
(Licensees) 

17.  Joint  Reply  of  Cox  Broadcast  Corp.,  etc 
Uoint.  Cox) 

18.  Jerrell  K.  Davis  (Davis) 

19.  Electronic  Industries  Association, 
Consumer  Electronics  Group  (EIA/CEG) 

20.  Field  Communications  Corp.  (Field) 

21.  State  of  Florida,  Division  of 
Communications  (Florida) 

22.  Gammon  &  Grange  (G&G) 

23.  Gannett  Co.,  Inc.  (Gannett) 

24.  General  Electric  Broadcasting  Co.,  Inc. 
and  General  Electric  Broadcasting  Co.  of 
Colorado,  Inc.  (GEBCO) 

25.  Global  Village  Video  Resource  Center, 
Inc.  (Global  ViUage) 

26.  Robert  C.  Greene 

27.  Arnold  Gregg  (Gregg) 

28.  Howard  Publications,  Inc.  (Howard) 

29.  Honorable  Daniel  K.  Inouye 

30.  International  Broadcasting  Network 
(IBN) 

31.  B.  Jackson  Qackson) 

32.  Harlan  L  Jacobsen  (Jacobsen) 

33.  Joint  Council  on  Educational 
Telecommunications  QCET) 

34.  Land  Mobile  Communications  Council, 
Inc.  (LMCC) 

35.  Don  Mason  (Mason) 

36.  Microband  Corp.  of  America 
(Microband) 

37.  National  Association  of  Broadcasters 
(NAB) 

38.  National  Association  of  Business  ft 
Educational  Radio,  Inc.  (NABER) 

39.  National  Association  of  Educational 
Broadcasters  (NAEB) 

40.  National  Association  of  Public 
Television  Stations  (NAPTS) 

41.  National  Association  of  Low  Power 
Broadcasters  (NALPB) 

42.  National  Black  Media  Coalition  (NBMC) 

43.  National  Broadcasting  Company  (NBC) 

44.  National  Cable  Television  Association 
(NCTA) 

45.  National  Citizens  Committee  for 
Broadcasting  (NCCB) 

46.  National  Congress  of  American  Indians 
(NCAI) 

47.  National  Council  of  Churches  of  Christ 
in  the  U.S.A.,  Communications  Commission 
(NCC) 

4a  National  Federation  of  Local  Cable 
Programmers  (NFLCP) 

49.  National  Hockey  League  (NHL) 

50.  National  Innovative  Programming 
Network  (NIPN) 

51.  National  League  Of  Qties  Network. 
Inc.  Companies  (ND>N) 


62.  National  League  of  Cities  (NLC) 

53.  National  Translator  Association  (NTA) 

54.  Neighboriiood  TV  Compiany 
(Neighborhood) 

55.  New  Jersey  Television  Corp. 

56.  Jeffrey  Ni^tbyrd  (Nightbyrd) 

57.  Oak  Industries,  Inc.  (Oak) 

5a  Organization  for  the  Protection  and 
Advancement  of  Small  Telephone  Companies 
(OPASTCO) 

59.  Paik  Broadcasting 

60.  Praxis 

61.  Public  Broadcasting  Service  (TOS) 

62.  Response  Broadcasting  Corp. 
(Response) 

63.  Uoyd  R.  Smith,  Sr.  (Smith) 

64.  Spanish  International  Communications 
Corp.  and  Spanish  International  Network 
(SIN) 

65.  Television  Technology  Corp.  (TTC) 

66.  Tunnel  Radio  of  America,  Ina  (Tunnel) 

67.  International  Union,  UAW  (UAW) 
ea  UP  TV  Systems,  Inc.  (UP) 

68.  Utilities  Telecommunications  Council 
(UTC) 

70.  Ventures  In  Commtmications,  Inc. 
(Ventures) 

71.  Washington  State  Association  of 
Broadcasters  (WSAB) 

72.  Western  Conmiunications  Research 
Institute  (Western) 

N.B.  All  informal  comments  and  letters  are 
not  identified  herein,  on  account  of  the 
volume  received. 

List  of  Commentera — Further  Notice  of 
Proposed  Rule  Making 

1.  AGK  Communications,  Ina  (AGK) 

2.  American  Broadcasting  Companies,  Inc. 
(ABC) 

3.  American  Christian  Television  System. 
Inc.  (ACTS) 

4.  American  Petroleum  Instihite,  Central 
Committee  on  Telecommunications  (APL 
CCT) 

6.  Associated  Public-Safety 
Communications  Officers,  Inc.  (APCO) 

6.  Association  of  Maximum  Service 
Telecasters  (MST) 

7.  Attaway  Broadcast  Group,  Inc. 
(Attaway) 

a  CBS.  Inc.  (CBS) 

9.  Communications  Investment 
Corporation  (QC) 

la  Community  Media  Network,  Ina 
(CMN) 

11.  Corporation  for  Public  Broadcasting 
(CPB) 

12.  Cox  Broadcasting  Corporation  (Cox) 

13.  Electronics  Industries  Association, 
Consumer  Electronics  Group  (EIA) 

14.  Field  Communications  Corporation 
Field) 

15.  John  P.  Gallagher  and  Garry  N.  Johnson 
(Gallagher  and  Johnson) 

16.  Garryowen  Corporation  (Carryowen) 

17.  General  Electiic  Broadcasting 
Cofflpany,  Ina  and  General  Electric 
Broadcasting  Company  of  Colorado,  Ina 
(GEBCO) 

la  Howard  Publications,  Ina  (Howard) 
19.  International  Broadcasting  Netvrark 
(IBN) 
2a  KHQ,  Incorporated  (KHQ) 

21.  Kitchen  Productions  (Kitchen) 

22.  Motorola,  Ina  (Motorola) 


23.  Moltilingiial  Btoadcasting  CaaiiMny. 
Ina  (Multilingual) 

24.  National  Aasociation  of  BVoadcasten 
(NAB) 

25.  National  Aasodation  of  PaUic 
Televinon  Statioos  (NAPTS) 

2a  National  Cable  Televisiaa  AMOciatkn. 

Ina  (NCTA) 
27.  NatiooallYanslator  Association  (NTA) 
2a  Nei^borhood  TV  Company,  Ina 

(Neighborhood) 

29.  New  Jersey  Telerisioa  Cotporatian 
(NTTV) 

30.  Offshore  Telephone  Company 
(OfEshore) 

31.  C%io  Educational  Broadcasting 
Network  Commission  (OEBNC) 

32.  Radio  Broadcasting  Company,  ef  oiL 
(RBq 

33.  Spectra  Associates,  Ina  (^tectra) 

34.  Storer  Broadcasting  Company  (Storer) 

35.  TafI  Broadcasting  Company,  McGiaw- 
Hill  Broadcasting  Company,  NEP 
Communications.  Ina  (Taft) 

3&  Joint  Comments  of  TelevisioD  Station 
Licensees  (Licensees) 

37.  Television  Technology  Coiparatian  (TV 
Technology) 

3a  WHP,Ina(WHP] 

Reply  Comments 

1.  ABC 

2.  ACTS  V 
a  MST 

4.  CBS 

5.  SPB 
a  Cox 

7.  GEBCO 
a  IBN 

9.  King  Broadcasting  Company  (King) 
la  NAB 

11.  National  Association  of  Business  and 
Educational  Radia  Ina  (NABER) 

12.  National  Broadcasting  Company.  Inc. 
(NBQ 

la  NTA 

14.  NJTV 

la  Licensees 

1&  International  Union.  UAW  (UAW) 

AppemfixD — Summary  of  Low  Puw 
Comments 

Contents 

General  commentary  on  Ae  low  power 

proposal 
Spectrum-related  issues 
Secondary  Status 
Interference 

Multipoint  Distribution  Servioe 

Land  Mobile  Service 

Cable 

Full-Service  Stations 

Notification 

Field  Tests 

Low  Power  Stations 
Allocation  Issues 
Channel  Selection 
Desired-to-Undesired  Si^al  Ratio* 
Noncommercial  Reservations 
UHF  Comparability 
Engineering  Issues 
Power 
License  Issues 
Operator  requirement 
License  renewal 
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Trafficking 
Prograniming  Issues 

Ascertainment 

Fairness  Doctrine 

Access  for  Political  Candidates;  Personal 
Attack  Rule 

Nonentertainment  Programming 

Limits  on  Commercialization 

Prohibitions  on  Obscenity  and  Lotteries 

Retransmission  and  Commercial 
Substitution  Consent 

Local  Programming 
Alaska 
Ownership  Restrictions 

Duopoly  Rule 

One-to-a-Market  Rule 

Network  Ownership 

Multiple  Ownership 

Regional  Concentration  Rule 

Translators 

Newspapers 

LocaJ  Ownership 

Cable  Ownership 
Mandatory  Carnage 
Comparative  Issues 

Lottery 

Paper  hearing 

Predesignation  Conference 

Alternative  Proposals 

Comparative  Preferences 

First  to  File 

Minority  Ownership 

Female  Ownership 

Noncommercial 

Commercials  on  Noncommercial  Stations 

Channel  Reservations  for  Noncommercial 
Use 

Free  Versus  Pay 

Local  Preference 

Translator  Versus  Low  Power  Station 

Alternative  Proposals 

1.  In  this  summary,  an  attempt  was  made  to 
note  all  relevant  comments  on  the  proposals 
in  the  Notice  of  Proposed  Rule  Making. 
Comments  occasionally  are  referred  to  by  the 
abbreviation  following  their  names  in  the  list 
of  comments,  attached  hereta  Except  where 
necessary  to  the  sense  of  the  commentary, 
whether  a  statement  was  made  in  comments 
or  reply  comments  is  not  Indicated.  Neither 
all  the  details  nor  the  identity  of  every 
proponent  of  each  suggestion  are  included, 
both  for  the  sake  of  brevity  and  in  recognition 
of  the  fact  that  the  entire  record  is  available 
for  examination  by  euiyone  wishing  to  do  so. 
Where  a  party  laid  out  a  detailed 
counterproposal  an  effort  was  made  to 
include  all  relevant  details,  however. 
Comments  that  clearly  are  irrelevant  or 
beyond  the  scope  of  this  proceeding  are  not 
mentioned  herein. 

2.  General  commentary  on  the  low  power 
proposal.  The  vast  majority  of  the  comments 
support  the  concept  of  the  low  power  service 
in  principle.  Supporting  comments  were  filed 
by  such  diverse  entities  as  broadcast 
companies,  trade  associations,  commercial 
and  noncommercial  networks,  government 
agencies,  public  interest  groups,  religious 
groups,  Indian  tribes,  individuals,  newspaper 
publishers  and  equipment  manufacturers. 
Laundry  lists  of  names  generally  are 
eschewed  herein  as  of  less  value  than 
spedflc  suggestions  themselves:  however,  tke 
fbUowing  Ust,  while  by  no  means  exhaustire, 
may  b«  useful  in  affording  a  sense  of  the 


apparentiy  broad  appeal  of  the  low  power 
proposal.  General  supporting  comments  were 
filed  by,  among  ethers:  Action  for  Children's 
Television  (ACT),  Alaska  Public 
Broadcasting  Commission  (APBC),  American 
Broadcasting  Companies,  (ABC),  Association 
of  Community  Organizations  for  Reform  Now 
(ACORN),  Attaway  Broadcast  Group 
(Attaway),  Birmingham  Amateur  Radio  Club 
(BARC),  John  Boler  (Boler),  Bonneville 
International  Corporation  (Bonneville), 
Children's  Hospital  of  Losy^ngeles-University 
Affibated  Programs,  Paul  James  Broyles 
(Broyles),  Citizens  Communications  Center 
(Citizens),  Columbia  Broadcasting  System 
(CBS),  Consumer  Federation  of  America 
(CFA),  Independent  Cinema  ArtisU  and 
Producers  (ICAP).  International  Union-United 
Auto  Workers  (UAW).  Joint  Business  Council 
of  the  Shoshone  and  Arapahoe  Indian  Tribes, 
Lake  County  Translator  Association  (Lake 
County),  Messenger  Publishing  Company 
(Messenger),  Microband  Corporation  of 
America  (Microband),  Missionary  Society  of 
the  Oblate  Fathers  of  Texas  (Oblate  Fathers). 
National  Association  of  Broadcasters  (NAB), 
National  Cable  Television  Association 
(NCTA),  National  Federation  of  Local  Cable 
Programers  (NFLCP),  National  Hockey 
League  (NHL),  National  Congress  of 
American  Indians  (NCAI),  National 
Telecommunications  and  Information 
Administration  (NTIA),  National  Translator 
Association  (NTA),  New  York  State 
Department  of  Education  (NYSED),  Kevin 
Parkansky  (Parkansky),  Potomac 
Communications,  Ina  (Potomac),  The  Public 
Broadcasting  Service  (PBS).  Thomas  Smith 
(T.  Smith),  Spanish  International  Network 
(SIN),  Charles  E.  Sti^nge  (Sti'ange),  William 
Sullivan  (Sullivan),  Philip  Tymon  (Tymon), 
United  Church  of  Christ  (UCC),  United  States 
Catholic  Conference  (USCC),  United  States 
Department  of  Justic  (DOJ),  Western 
Communications  Research  Institute  (WCRI). 
and  Steven  Zeitlin  (Zeitlin).  Their  various 
reasoiu  for  supporting  the  proposal  include 
the  deregulatory  and  marketplace-oriented 
aspects  of  the  proceeding,  the  potential 
importance  of  the  low  power  service  to  rural 
telecommunications,  the  possibilities  for 
additional  local  television  outlets  providing 
local  service,  the  potential  for  additional 
minority-owned  and  noncommercial  stations, 
the  possibility  for  increased  programming  for 
specialized  audiences  such  as  children  and 
the  elderiy  and  the  potential  for  more  diverse 
television  service  nationally. 

3.  In  contrast  the  number  of  negative 
comments  was  quite  smaU.  generally  relating 
to  what  may  be  characterized  as  competing 
needs  for  spectrum  space.  The  Los  Angeles 
Coimty  Sheriff  and  other  representatives  of 
land  mobile  interesU  evince  concern 
regarding  low  power's  impact  on  land  mobile 
services  sharing  frequencies  with  broadcast 
uses.  Field  Communications  Corporation 
(Field),  Channel  57  Corporation  (Chaimel  57). 
Corinthian  Broadcasting  Corporation 
(Corinthian)  and  Omega  Communications 
(Omega)  voice  concern  about  impact  on  fuQ- 
serrice  UHF  stations.  Garryowen 
Corporation  (Garryowen)  argues  that  the 
typical  low  power  coverage  area  will  not  be 
large  enough  to  serve  rural  areas  adequately. 
E  0.  Thornton  (Thornton)  wonders  whether 


and  how  low  power  stations  will  be 
profitable.  ABC  cautions  a^inst  "finandal 
bailouts,"  such  as  waivers  of  technial 
standards,  after  the  service  Is  on  line.  The 
ABC  Television  Affiliates  Association  (ABC 
Affiliates)  and  Pennsylvania  Association  of 
Broadcasters  (PAd)  oppose  the  proposal, 
fearing  that  audience  fragmentation  will 
cause  a  decline  in  exisiting  program  services, 
especially  in  marginally  profitable  markets 
that  cannot  withstand  increased  competition. 
The  above  points  are  addressed  in  greater 
detail  in  the  discussion  that  follows. 

4.  Spectrum-related  issues.  The  greatest 
volume  of  commentary  was  addressed  to 
spectrum-related  issues,  including  low 
power's  spectrum  priority,  channel  selection 
and  other  technical  and  engineering  matters. 
A  number  of  parties  discuss  the  proposed 
secondary  status,  or  spectrum  priority,  for 
low  power  stations.  Not  all  parties  are  in 
agreement  on  the  definition  of  secondary 
status,  not  to  mention  whether  or  not  it 
should  be  accorded  to  low  power  stations.' 

5.  Parties  favoring  maintenance  of 
secondary  status  for  the  low  power  service 
are  generally  full-service  broadcasters  and 
their  representatives.  They  include  ABC,  ABC 
Affiliates,  CBS,  Association  of  Maximum 
Service  Telecasters  (MST),  NAB,  National 
Broadcasting  Company  (NBC).  Storer 
Broadcasting.  Inc.  (Storer),  and  Washington 
State  Assoctation  of  Broadcasters  (WSAB). 
They  argue  that  secondary  status  must  be 
maintained,  to  protect  full-service  stations 
from  potential  interference  from  low  power 
stations  and  generally  to  preserve  the 
integrity  of  the  Television  Table  of 
Assignmento.  They  encourage  the 
Commission  not  to  modify  the  secondary 
stations  of  low  power  stations  to  preserve 
against  possible  future  economic  problems. 
NAB  cautioos  against  waiver  of  technical 
standards,  in  particular.  Gammon  and  Grange 
states  that  secondary  status  permita 
flexibility  in  low  power  authorizations. 

6.  Parties  opposing  secondary  status 
generally  wish  the  Commission  to  provide 
added  channel  seciirity  for  low  power 
stations.  They  include  Metonomy  Cable 
Corporation  (Metonomy)  and  Grassroota 
Video.  Some  commenU  address  spectrum 
priority  among  translators  and  low  power 
statioiu  themselves.  Colorado  Translator 
Association  (CTA)  would  like  translators  to 
have  priority  over  low  power  stations. 
Garryowen  states  that  it  would  expect  a  low 
power  station  on  a  channel  in  the  Television 
Table  of  Assignmento  to  have  priority  over 
one  on  an  unasssigned  channel.  Several 
parties  evince  concern  about  low  gpwer 
stations  being  required  to  yield  their 
frequency  to  later  fall-service  stations. 


'  For  pwposes  of  raferanoe,  ttm  Notice  of 
Proposed  Rule  Making  defined  secoodaiy  itatns  as 
foUowK 

"Hiii  Biean*  that  ■  translator  or  low  power 
•tatioa  creattng  hannful  Interference  to  a  full- 
■ervio*  statioa  must  casta  operatioo  if  it  is  unable 
to  change  its  channel  or  taka  other  itept  to  coiract 
the  Interferanoe.  Tranalatort  and  low  power 
(lationa  also  are  aaoondaiy  ta  tha  aenae  that  they 
muat  glva  way  to  a  full-aenrica  ttatioa -proposing  a 
mutually  exoluaire  uaa  of  a  fre<]uency."  45  FR  at 
onn.  par^rsph  a,  pubUahed  October  17,  I9ea 
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Citizens  accepts  that  low  power  stations 
would  be  secondary  to  existing  full-service 
stations,  but  finds  it  unfair  that  an  existing 
low  power  station  would  have  to  yield  to  a 
later  full-service  station,  suggesting  that  the 
Commission  hold  a  hearing  on  which  station 
would  better  serve  its  community  before 
mandating  the  elimination  of  the  low  power 
station.  UAW  also  argues  that  the 
Commission  should  give  consideration  to  the 
fact  that  a  proposed  full-service  station 
would  preclude  am  existing  low  power 
station,  in  licensing  the  full-service  station. 
The  Ohio  Educational  Broadcasting  Networii 
Commission  (OEBNC)  seeks  channel  security 
for  noncommercial  educational  translators, 
as  does  the  New  Yoric  State  Board  of 
Education,  contending  that  noncommercial 
low  power  stations  in  operation  for  over 
three  years  be  accorded  primary  status.  The 
National  Translator  Association  also  would 
like  primary  status  for  low  power  stations 
over  three  years  old,  adding  that  when  a  full- 
service  station  is  applied  for  on  the  channel 
of  a  low  power  station,  the  low  power  station 
should  have  the  opportunity  to  upgrade  to  full 
service,  with  a  comparative  preference  over 
the  full-service  applicant  or  a  preference  on 
another  channel,  if  the  low  power  station 
chooses  to  yield  its  original  frequency  to  the 
full-service  applicant  International 
Broadcasting  Networic  (IBN)  favors  primary 
status  for  originating,  free  low  power  stations 
that  broadcast  a  minimum  number  of  hours. 
The  Los  Angeles  Children's  Hospital 
University  Affiliated  Program  would  Uke  the 
Commission  to  afford  primary  status  to  low 
power  stations  providing  a  unique  service. 

7.  Interference.  Several  parties  including 
ABC.  the  Los  Angeles  County  Department  of 
Communication,  Microband  and  Storer, 
would  like  the  Commission  to  develop  more 
detailed  interference  criteria  than  those  in  the 
Notice  of  Proposed  RuJe  Making*  A  number 
of  comments  address  the  potential  for 
interference  by  low  power  stations  to  various 
other  services  that  use  the  same  frequencies. 

8.  Interference  to  Multipoint  Distribution 
Service.  (The  multipoint  distribution  service 
(MDS]  transmits  a  signal  using  microwave 
frequencies  and  down-converts  the  signal  to 
a  television  channel  for  receipt  on 
subscribers'  television  sets.)  Microband 
believes  that  the  Commission  should  not 
permit  low  power  stations  on  channels 
currently  used  by  MDS  carriers,  or  should 
require  the  low  power  operator  to  pay  to 
retrofit  the  MDS  down-converters  to  another 
channel  and  related  costs.  In  reply  comments, 
NTA  avers  that  no  additional  protection  is 
necessary  for  MDS  down-conversion  because 
any  channel  can  be  used.  CPB  contests  the 
right  of  MDS  home  delivery  to  protection 
from  low  power,  because  MDS  is  unregulated 
based  upon  the  rationale  that  it  does  not 
preclude  broadcast  uses  of  spectrum. 

9.  Interference  to  Land  Mobile  Stations.  (In 
thirteen  major  urban  areas,  land  mobile 
services  are  permitted  on  UHF  Charmels  14 
through  20  on  a  sharing  basis  with  broadcast 
uses.)  Microband  sees  a  need  for  interference 


criteria  to  and  from  low  power  stations  and 
land  mobile  services  using  UHF  channels.* 
The  Los  Angeles  County  Department  of 
Conmiunication,  joined  by  the  California 
Public  Safety  Radio  Association,  urge  the 
Commission  not  to  authorize  low  power 
stations  on  Channels  14  through  20.  The  State 
of  Florida  wants  Chaimeb  14  through  20 
frozen  for  land  mobile  use  in  the  top  25  urban 
areas,  as  does  Channel  57.  The  Land  Mobile 
Communications  Council,  citing  the  1979 
WARC  authorization  of  the  band  614-806 
MHz  (Channels  38  through  69)  for  land 
mobile  uses,  would  like  this  band  either 
reserved  exclusively  for  land  mobile,  or  for 
land  mobile  priority  to  be  estabhshed  in  the 
band.  The  National  Association  of  Business 
and  Educational  Radio  Stations  (NABER) 
would  like  low  power  to  be  secondary  to  land 
mobile  between  Channels  4  and  5  and  on 
Channels  14  through  20.  Telocator,  fearing 
interference  to  mobile  paging  devices,  would 
forbid  low  power  on  Chaiuiels  4  and  5  and  14 
through  20.  The  Utilities  Telecommunications 
Council  (UTC)  would  like  more  channels,  as 
well  as  Channels  38  through  89  restricted  as 
to  low  power  uses.  APCO  agrees  with  this 
approach,  including  Channel  7  in  its 
prohibition,  at  least  until  the  Commission 
studies  the  utilization  of  these  channels  in 
connection  with  land  mobile  needs.  The  Los 
Angeles  County  Sheriff  wants  the 
Commission  to  limit  low  power  to  the  upper 
end  of  the  UHF  band  and  to  require  greater 
receiver  selectivity  and  sensitivity,  to  prevent 
potential  interference  to  land  mobile  uses. 

10.  The  Maryland,  District  of  Columbia, 
Delaware  Broadcasters  Association  and  the 
Association  of  Maximum  Service  Telecasters 
oppose  the  position  taken  by  the  Land  Mobile 
Communications  Council  and  aUied 
commenters.  Howard  Publications  (Howard) 
urges  the  Commission  to  resist  land  mobile 
claims  to  Channels  4  and  5.  The  Corporation 
for  Public  Broadcasting  (CPB),  in  response  to 
the  land  mobile  advocates,  contends  that  low 
power  stations  should  be  required  to  a^ord 
protection  to  land  mobile  stations  on 
Chaimels  14  through  20  in  the  same  manner 
as  other  broadcast  stations  must  but  that  low 
power  should  not  be  made  secondary  to 
nonbroadcast  uses  on  Channels  4  and  5, 14 
through  20  or  38  through  89.  NTA  agrees  that 
no  additional  protection  for  land  mobile  is 
necessary.  OK  TV  Translator  Company  asks 
that  Channels  70  through  83  be  reinstated  for 
low  power  use. 

11.  The  American  Radio  Relay  League  fears 
that  low  power  stations  will  receive 
interference  from  amateur  radio  operations, 
because  current  television  receivers  do  not 
have  sufficient  rejection  capacity  to  prevent 
this. 

12.  Interference  to  Cable  Systems.  (Cable 
systems  sometimes  receive  program  material 
at  the  headend  via  VHP  radio  frequencies; 
they  also  may  convert  the  signal  from  the 
cable  into  the  subscribers'  receivers  using 
available  low-band  VHP  channels.)* 


13.  NCTA  is  concerned  about  interference 
low  power  stations  might  cause  to  cable 
systems,  both  at  the  headend  and  the 
subscribers'  receivers.  As  a  solution,  it 
suggests  that  the  Commission  eiAer 
authorize  no  VHF  low  power  stations,  or  put 
the  burden  of  frequency  coordination  with 
existing  cable  systems  entirely  on  the  low 
power  operator.  loint  comments  filed  by  a 
group  of  cable  companies  also  argue  that 
cable  systems  should  not  be  required  to  yield 
if  a  low  power  station  causes  interference  to 
the  signal  received  at  the  subscribers'  sets, 
but  that  the  low  power  station  should  be 
required  to  modi^  its  operation  to  a 
noninterfering  UHF  channeL  because  a  cable 
company  cannot  modify  its  subscribers' 
receivers.  Storer  believes  that  low  power 
stations  should  be  authorized  only  when  no 
potential  interference  to  cable  is  illustrated. 
Spectradyne,  explaining  that  MATV  systems 
use  coaxial  cable  to  bring  pay  television  into 
hotels  on  Channels  12  and  13.  states  that  low 
power  could  cause  ghosting  at  the  MATV 
headend,  and  urges  either  that  low  power 
stations  be  required  to  meet  the  VHF  mileage 
separatitMis,  or  not  be  authorized  at  all  on 
Channels  12  and  13. 

14.  NTIA  advocates  a  policy  that  would 
require  cable  systems  and  low  power  stations 
to  work  out  interference  problems  by  mutual 
agreement  NTIA  would  require  a  cable 
company  first  to  object  to  a  low  power 
proposal  that  would  result  in  headend 
interference,  and  then  make  the  cable 
company  responsible  to  correct  all  other 
interference,  includmg  that  which  occurs  at 
subscribers'  receivers.  NTA  takes  issue  with 
NCTA's  aUegation  that  low  power  will  cause 
interference  to  cable,  rlaiming  that  little 
evidence  exists  to  support  this,  and  favors 
the  policy  proposed  in  the  Notice  with 
respect  to  cable/low  power  interference.  TV 
Technology  Corp.  suggests  that  low  power 
stations  be  required  to  protect  cable 
heedends  within  the  Grade  B  contour  <rf  the 
primary  station  and  not  more  than  five 
degrees  below  the  line-of-sigbt  path  between 
the  primary  station  and  any  obstacle  in  the 
path  to  the  cable  headend,  and  not  beyond, 
because  beyond  this  area  there  is  not  a 
reasonable  expectation  of  reception  of  the 
primary  station.  As  a  precaution  against 
interference  at  cable  subscribers'  receivers, 
this  comment  also  would  require  low-band 
VHF  low  power  stations  to  maintain  a 
frequency  tolerance  of  better  than  25  kHz 
where  cable  systems  use  the  phase  lode  "zero 
beat"  technique  to  reduce  the  interference 
potential  of  ambient  co-chaimel  signals.  In 
reply  to  NCTA's  comment  TV  Technology 


'It  should  be  noted  that  these  comments  were 
fUed  prior  to  iMuance  of  the  Further  Notice  of 
PropotedHule  Making,  which  proposei  expanded 
exduaivity  and  Interference  definitions  and  criteria 
for  the  k>w  power  lervice. 


*'V\i«  Further  Notice  of  Proposed  Rule  Making 
proposes  such  standard*. 

'The  Notice  proposed  the  foDowing  policies,  with 
respect  to  low  power/cable  interference: 

1.  The  low  power  statkm  operator  is  strictly 
responsible  for  taking  innnediate  oorractive  action 


where  an  tnterfetence  oondttion  to  any  other  service 
resohs  from  operationi  in  violatioa  of  the 
Commission'i  technical  itandards.  or  from  Imptupar 
maintenance. 

2.  The  calile  upnatia  ■honki  be  responriMe  to 
correct  interference  at  the  cable  distiibetiao  ■ystem 
and  at  the  subecriber'i  set  (footnote  omitted). 

S.  The  first-come.  Bill  aamad  pnncipie  should 
govern  condibont  of  iolaffarence  t>etween  a  few 
power  itabon  and  reception  to  ■  cable  tekvisiaa 
headend.  Where  poesilile.  ■  lolution  ihoold  be 
found  by  mutual  agreement  upon  the  lowest  cost 
solution,  and  the  sharing  of  any  burdeat  from  takii^ 
corrective  action. 
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Corp.  argues  that  cable  systems  can  use 
midband  or  superband,  instead  of  VHP 
channels,  so  that  VHP  frequencies  should  not 
be  off  limits  to  low  power  stations.  CPB,  in 
response  to  NCTA  and  Spectradyne, 
contends  that  because  cable's  use  of 
broadcast  spectrum  Is  unregulated  based 
upon  a  nonpreclusion  theory,  delivery  via 
cable  or  MATV  should  not  be  protected  from 
low  power  frequency  use.  CPB  supports  the 
proposed  first-come,  first-served  policy  with 
respect  to  headend  protection. 

15.  MST  and  NBC  urge  that  all  low  power 
applicants  be  required  to  make 
noninterference  showings,  including 
measurement  of  field  strength  in  the  direction 
of  the  affected  primauy  station,  to  establish 
antenna  performance.  NBC  and  Pield  point 
out  that  low  power  stations  must  yield  when 
later  full-service  station  modifications, 
ptuticularly  facilities  Increases  of  UHF 
stations,  preclude  the  low  power  stations. 
NBC,  Pield  and  General  Electric  (GE)  urge 
that  low  power  stations  be  required  to  cease 
operations  immediately  on  a  report  of  any 
interference  to  full-service  stations  and 
remain  dark  until  the  interference  is  cured. 
ABC  also  advocates  prompt  procedures  for 
testing  for  and  rettiedylng  interference.  NAB 
suggests  that  the  Commission  place  the 
burden  of  resolution  on  a  low  power  station 
whenever  it  receives  notice  of  interference 
and  that  it  file  a  report  with  the  Commission 
regarding  resolution  of  interference. 
Bonneville  evinces  concern  that  authorization 
of  low  power  stations  as  propoDed  in  the 
Notice  will  jeopardize  the  Integrity  of  the 
Television  Table  of  Assignments.  Joint 
comments  filed  by  broadcasters,  including 
Cosmos  Broadcasting  Corp.,  seek  that  the 
Commission  revise  S  74.703(b)  of  the  rules 
(the  "UHF  Taboos")  to  govern  all  VHP  and 
UHF  low  power  applications.  Microband  and 
Turner  Television  Stations,  Inc.  (Turner)  ask 
for  clarification  as  to  whether  assigned  but 
unoccupied  channels  are  to  be  taken  into 
account  in  finding  a  chaxmel  available  for 
low  power  use. 

le.  NTIA  believes  that,  when  interference 
is  complained  of,  a  low  power  station  should 
be  permitted  to  continue  operating  until  it  is 
proved  to  be  the  cause  of  the  interference. 
Citizens  supports  this  position.  NTA  argues 
that  the  low  power  station  only  should  be 
required  to  cease  operations  if  it  cannot 
correct  interference  it  causes. 

17.  Notification.  Several  comments 
addressed  the  question  of  whether  and  under 
what  circumstances  low  power  applicants 
should  be  required  to  notify  full-service 
stations  of  the  pendency  of  the  application. 
MST,  GE  and  Joint  Comments  filed  by 
broadcasters,  including  Cosmos,  wouJd 
require  from  low  power  applicants  both  a 
noninterference  showing  and  notification  to 
all  full-service  stations  within  whose  Grade  B 
contour  the  low  power  station  would  be.  GE 
would  dismiss  low  power  applications  that 
do  not  provide  this.  ABC  and  Pield  would 
require  notification  to  full-service  stations  to 
which  low  power  applications  do  not  meet 
the  "UHF  Taboos"  or  full-service  mileage 
separations.  NTA  objects  to  such  notification 
as  both  unnecessary  and  burdensome, 
arguing  that  publication  of  low  power 
applications  in  the  Federal  Register  should  be 


sufficient  to  notify  interested  parties,  as  is  the 
case  with  all  other  broadcast  applications. 

18.  Two  comments  addressed  whether  low 
power  stations  should  be  required  to  protect 
service  received  inside  the  Grade  B  contour 
of  full-service  stations.*  NTIA  believes  that 
low  power  stations  should  be  required  to 
protect  any  reasonable  expectation  of  service 
within  the  Grade  B  contour  of  a  full-service 
station.  Pield  wishes  low  power  stations  to 
protect  service  received  outside  a  full-service 
station's  Grade  B  contour  and  to  this  end 
encourages  low  power-to-full-service  mileage 
separations. 

19.  Field  Tests.  Several  parties  commented 
upon  whether  low  power  stations  should  be 
required  to  conduct  field  tests  prior  to 
authorization.  NAB  says  the  Commission 
should  require  a  field  test  prior  to  grant  under 
a  one-to-two  month  temporary  authorization. 
Field  would  like  low  power  stations  to  be 
required  to  certify  to  the  Commission  that 
they  can  directionalize  as  predicted.  NCTA 
supports  the  concept  of  a  sixty-to-ninety  day 
provisional  license,  during  which  period  the 
low  power  operator  must  ensure  that  the  low 
power  station  does  not  cause  interference. 
Citizens  opposes  the  NCTA  proposal;  while 
recognizing  that  such  *  policy  might  have  the 
effect  of  encouraging  noninterfering 
applications.  Citizens  complains  that  it  also 
would  disadvantage  applicants  who  could 
not  afford  to  risk  termination  of  the  low 
power  service,  once  initiated.  NTA  and 
Western  Communications  Research  Institute 
argue  that  temporary  licenses  and  field  tests 
are  unnecessary  and  merely  burdensome  in  a 
secondary  service  such  as  low  power. 

20.  Law  Powei^to-Low  Power  Interference. 
The  Colorado  Translator  Association,  while 
acknowledging  that  this  might  cause 
problems  in  the  larger  markets,  argues  that 
generally  low  power  stations  can  work  out 
interference  problems  among  themselves.  The 
National  League  of  Cities  (NLC)  supports 
interference  criteria  that  would  permit  as 
many  low  power  stations  as  possible. 
National  Association  of  Public  Television 
Stations  (NAPTS)  argues  that  leaving  the 
resolution  of  interference  problems  up  to  low 
power  stations  themselves  will  promote 
marginal  applications,  cause  delays  in 
service  and  generally  favor  wealthier 
applicants.  Garryowen  states  that  a  low 
power  station  on  an  assigned  channel  should 
receive  priority  over  a  low  power  station  on 
an  unassigned  channel,  if  an  interference 
problem  should  arise.  TV  Technology 
Corporation  would  like  a  policy  to  protect  the 
first-filed  low  power  applications  from 
interference  by  later  filers,  or  for  the 
Commission  to  intervene  and  decide 
interference  questions.  Turner  suggests  that 
the  Grade  B  concept  be  extended  from  full- 
service,  so  that  later  low  power  stations  can 
be  guided  by  a  standeird  in  protecting  earlier 
low  power  stations. 

21.  Allocation  Issues— Channel  Selection. 
The  Los  Angeles  County  Sheriff  sees  no  need 
for  additional  television  service  in  urban 
areas  at  all.  The  Los  Angeles  County 
Department  of  Communications  likewise 
would  have  the  Commission  require  low 


power  applicants  first  to  select  a  channel 
from  the  TV  Table  of  Assignments  and  if 
none  is  available,  then  to  select  from 
Chaimels  21  through  66,  and  authorize  low 
power  stations  on  chatmela  not  in  the  Table 
only  in  rural  areas  that  do  not  receive  four 
television  signals  already.  NTIA  opposes  low 
j;)ower  stations  being  permitted  on  channels 
in  the  Table  in  urban  areas,  which  it  defines 
as  areas  receiving  a  Grade  B  or  better  signal 
from  three  or  more  stations.  Thomas  Smith 
suggests  that  low  power  appUcants  should  try 
to  meet  the  full-service  mileage  separations 
in  major  markets,  that  the  Commission  permit 
use  of  the  IS-mile  rule  for  low  power 
applicants  and  that  the  Commission  should 
amend  the  Table  with  additional  available 
channels,  because  this  would  be  less 
expensive  for  low  power  applicants. 

22.  ABC  supports  the  establishment  of 
mileage  separations  for  the  low  power 
service.  William  Sullivan  advocates  a  three- 
tiered  system,  including  full-service  and 
regioned  and  local  low  power  stations,  with  a 
new  low  power  table  of  assignments,  to 
document  low  power  authorizations.  Mr. 
Sullivan  proposes  the  following  mileage 
separations: 
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NAPTS  and  PBS  advocate  a  table  df 
allotments  for  low  power  stations.  They 
contend  that  a  demand  system  of  allocation 
may  permit  interference,  while  a  table  based 
on  mileage  separations  is  both  simpler  to 
administer  and  encourages  the  use  of 
maximum  facilities.  They  propose  three 
classes  of  stations,  full-service,  low  power 
and  micro-power  (these  would  be  UHF  only, 
with  less  than  one  kilowatt  effective  radiated 
power  (ERP)  and  would  not  be  reflected  in 
the  table  of  allotments). 

23.  CPB,  while  supporting  reserved 
channels  for  noncommercial  low  power 
stations,  advocates  a  protected  contour 
allocation  standard  based  upon  desired-to- 
undesired  (D/U)  signal  ratios.  The  National 
League  of  Cities  supports  CPB's  approach. 
Spanish  International  Network  advocates 
relaxed  channel  selection  standards.  TV 
Technology  Corporation  opposes  milage 
separations  or  a  table  of  assignments, 
averring  that  engineering  flexibility  is 
necessary  for  low  power.  Praxis  supports 
case-by-case  application  processing  as 
essential  for  maximum  spectrum  utilization. 
Gammon  and  Grange  agrees  that  a  table  of 
assignments  would  result  in  inefficient 
spectrum  use,  stating  that  a  demand  system 
of  allocation  Is  most  responsive  to  market 
forces:  "Communities  need  not  rely  on  the 
Commission's  clouded  crystal  ball  for  an 
access  to  spectrum  space,  but  on  market 


Federal  Register  /  Vol.  47.  No.  96  /  Tuesday.  May  18.  1982  /  Rules  and  Regulations 


21515 


forces  which  will  resu]!  in  an  e^icient  and 
quick  allocation  of  spectnun  space." 
Gammon  and  Grange  comments,  at  page  10. 

24.  National  Black  Media  Coalition 
(NBMA).  citing  the  WARC  Third  Notice  of 
Inquiiy,  Docket  No.  20271,  asked  that  low 
power  stations  be  precluded  from  Channels 
65  through  69,  because  these  frequencies 
might  be  used  for  FM  stations. 

25.  Desired-to-Undesired  Signal  Ratios. 
Several  parties  commented  on  the  D/U  ratios 
proposed  in  the  Notice.  MST,  NAB  and  RCA 
criticize  the  use  of  D/U  ratios  based  upon 
mean  receiver  performance,  because  under 
this  standard,  theoretically,  up  to  one-half  of 
the  receivers  could  sustain  interference  in  an 


affected  area.  MST  and  NAB  suggest  use  of  a 
90  percent  standard.  RCA  Corporation  (RCA) 
advocates  use  of  {  74.702(c)  ("UHF  Taboos") 
only,  for  three  years  after  a  Report  and  Order 
in  this  proceeding,  and  then  modification  of 
the  taboos  based  upon  an  assessment  of 
receiver  performance,  stating  that  receivers 
would  be  redesigned  to  reflect  the  modified 
taboos.  Electronics  Industries  Association, 
Consumer  Electronics  Group  (EIA/CEG) 
suggest  the  following  D/U  ratios  be  used  for 
five  years  after  a  Report  and  Order,  with 
increased  protection  to  take  into  account  a 
time  lag  in  improved  receiver  design, 
including  better  RF  transistors  and  surface 
acoustic  wave  filters: 
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EIA/CEG  also  advocates  specific 
standards  under  which  terrain  shielding  may 
be  taken  into  account.  CTO  argues  that  the 
median  receiver  standard  is  an  appropriate 
one,  because  use  of  a  worst  case,  or  ninety 
percent  standard  would  be  unduly 
preclusive. 

26.  Turner  states  that  facilities  proposing 
directional  antennas  cannot  simply  use  a  line 
between  stations  as  a  D/U  measure,  because 
there  might  be  interference  in  other  directions 
than  the  line,  adding  that  applicants  should 
have  to  provide  full  interference  analysis, 
including  interstation  radial  interference 
analysis  with  respect  to  all  full-service 
stations  inside  the  separation  requirements 
on  taboo  chaimels. 

27.  Noncommercial  reservations.  A  number 
of  parties  address  the  issue  of  whether 
channels  should  be  reserved  for 
noncommercial  low  power  stations.  The  New 
York  State  Department  of  Education  favors 
reservation  of  low  power  channels  for 
noncommerical  use  by  educational 
institutions.  Community  Television  Network 
(CTN)  would  like  one  channel  reserved  for 
noncommercial  use  in  each  of  the  top  25 
markets.  Citizens  would  like  a  low  power 
table  of  assignments,  with  UHF  channels 
reserved  for  minority  and  noncommercial 
ownership.  CPB,  in  reply  comments,  contends 
that  CTN*!  and  Gti2ens'  suggestions  are 
inadequate,  and  that  a  table  of  channel 
reservations  based  upon  population  is 
necessary  to  ensure  full  development  of 
noncommercial  low  power  service.  The  Joint 
Council  for  EducatiAnal  Telecommunications 
(JCET)  supports  this  position.  CPB  attached 
proposed  tables  to  its  comments  and  reply 
comments.  Its  population  criteria  for  the  top 
150  markets  would  be:  Three  reserved 
channels  in  communities  of  over  one  million 
population,  two  channels  in  communities  of 
over  250  thousand  population  and  one 
channel  in  communities  of  under  250 
thousand  population.  NAPTS  and  PBS 
discuss  the  theory  underlying  the  need  for 
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reserved  channels  for  noncommercial  use — 
that  nonprofit  corporations  require  more  time 
to  acquire  funding  and  thus  prepare  complete 
applications.  In  light  of  tiiis,  they  advocate 
channel  reservations  for  five  years  after  a 
Report  and  Order  in  this  proceeding  and 
suggest  that  38  percent  of  the  diannels 
available  for  low  power  stations  be  reserved 
for  noncommercial,  educational  use  to  mirror 
the  proportion  of  fall-service  stations  that  are 
noncommercial  They  also  advocate  retention 
of  the  priority  for  noncommercial  low  power 
stations  on  reserved  channels  in  the 
Television  Table  of  Assignments  and  ui^ge 
that  the  Commission  permit  subscription 
service  on  reserved  low  power  channels. 

28.  Noncommercial  reservations  for  low 
power  stations  are  opposed  by  IBN, 
Microband  and  NAB.  Gammon  and  Grange 
and  NTA  point  out  that  reserved  channels  in 
the  Television  Table  of  Assignments  still  are 
available  in  many  markets.  NAB  ai^es  that 
the  concept  of  reserved  chamnels  gives 
noncommercial  low  power  stations  an 
enhanced  status  that  does  not  comport  with 
the  policy  of  secondary  status  for  all  low 
power  stations. 

29.  UHF  Comparability.  Several  parties 
commented  on  whether  VHP  low  power 
stations  would  pose  a  significant  competitive 
threat  to  UHF  ftill-service  stations.  NBC 
argues  against  any  VHP  low  power 
authorizations  in  all-UHF  markets,  because 
of  the  impact  on  UHF  full-service  stations 
and  the  greater  risk  of  interference.  NTIA 
proposes  no  100  watt  VHP  authorizations  in 
all-UHF  markets,  until  the  UHF  comparability 
question  is  resolved.  The  Council  for  UHF 
Broadcasting  states  that  the  entry  of  low 
power  stations  on  VHP  channels  makes  if 
important  to  achieve  UHF  comparability  as 
soon  as  possible.  Joint  comments  filed  by 
various  broadcast  licensees  seek  abolition  of 
S  74.732(d)  as  is  proposed,  so  that  UHF  full- 
service  stations  may  operate  VHF  low  power 
stations. 


30.  Engineering  Issues.  The  pleadings 
contain  various  suggestions  regarding  other 
engineering  matters.  Turner  argues  against 
relaxation  of  spurious  emissions  standards 
because  present  equipment  is  manufactured 
in  accordance  with  present  standards,  and 
even  the  savings  involved  in  relaxed 
standards  do  not  Justify  increased 
interference.  Sullivan  would  like  elimination 
of  the  IF  beat  taboo  for  low  power,  while 
NAB  contends  it  should  not  be  eliminated 
without  further  testing.  Vega  avers  that  the 
rules  should  encourage  the  use  of  frequency 
offset  and.  as  a  separation  criterion,  would 
permit  low  power  apphcations  outside  the 
Grade  B  contours  of  a  co-channel  full-service 
or  low  power  station  and  ouUide  the  Grade 
A  contour  of  adjacent  channel  stations. 
Harlan  L  Jacobsen  Oacobsen)  would  like  the 
low  power  "pick-up"  channel  protection  to  be 
modeled  on  that  of  cable,  that  is,  first  in  time 
must  be  protected  by  later  usos.  GE  favors 
the  use  of  circular  polarization  to  increase  the 
low  power  coverage  area.  Grassroots  Video 
urges  no  vertical  blanking  requirements  for 
low  power. 

31.  Power.  Some  comments,  indnding  those 
of  ABC,  GE  and  Bonneville,  strongly  urge  the 
Commission  never  to  waive  the  power 
limitations  proposed  in  tte  Notice,  because  of 
the  likelihood  that  low  power  stations  with 
higher  powers  than  those  proposed  could 
cause  interference.  Field  thinks  this  is 
important  because  low  power  stations  are 
likely  to  operate  with  HUH  higher  than  those 
predicted.  Western  Communications 
Research  Institute  stresses  that  the  VHF 
power  limit  should  be  100  watts.  The  Los 
Angeles  County  Department  of 
Communications  would  like  the  Commission 
to  retain  the  present  translator  power  limits — 
10  watts  VHP  and  100  watu  UHF,  except  on 
channels  in  the  Television  Table  of 
Assignments,  where  100  watts  VHF  and  1,000 
watts  UHF  are  permitted.  Vega  supports  the 
100  watt  VHP  and  1.000  watt  UHF  power 
limits  proposed  in  cases  where  the  mileage 
separations  for  full-service  stations  are 
satisfied. 

32.  On  the  other  hand,  a  number  of  parties 
support  increased  power,  either  on  a  waiver 
basis  or  across  the  board.  Edward  Craney 
believes  low  power  stations  should  apply  for 
whatever  power  they  actually  would  need  to 
cover  the  desired  service  area.  Los  Angeles 
Children's  Hospital  thinks  that  interference 
alone  should  limit  the  power  of  a  low  power 
station.  Grassroots  Video  suggests  a  1,000 
watt  VHF  power  limit  in  areas  where  UHF 
availability  is  low.  Sullivan,  who  suggests 
two  classes  of  low  power  stations,  would 
permit  regional  staticMis  to  opiate  at  powers 
up  to  five  kilowatts  UHF  and  one  kilowatt 
VHF,  while  local  stations  would  be  limited  to 
one  kilowatt  UHF  and  100  watts  VHF. 
Garryowen,  centending  that  the  proposed 
power  limits  are  too  low  to  permit  adequate 
coverage  of  rural  areas,  would  permit  on 
channels  in  the  Television  Table  of 
Assignments,  1,000  watts  VHF  and  10 
kilowatts  UHF,  as  well  as  multiple  final 
amplifier  outputs.  GE  supported  by  UAW, 
avers  that  circular  polarization  would  permit 
2.000  watts  UHF  and  20  watts  VHF  writhout  a 
low  power  station's  increasing  the  coverage 
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in  a  particular  direction,  by  radiating  1,000 
watts  UHF  or  10  watta  VHP  each  way  from 
one  horizontal  antenna  and  one  vertical 
antenna.  Spanish  International  Network 
urges  the  Commission  to  consider  waiver 
requests  for  higher  power  on  a  showing  that 
this  is  necessary  to  provide  adequate  service 
and  that  no  interference  to  full-service 
stations  will  be  caused  thereby.  Turner 
believes  that  the  Commission  should  revisit 
the  power  issue  at  some  time  after  the 
conclusion  of  the  rule  making  and  consider 
authorizing  low  power  stations  to  operate 
with  higher  power,  or  should  waive  the 
power  limitations  on  a  noninterference 
showing. 

33.  License  luuef— Operator  Requirement 
A  number  of  commenters  argue  that  the 
Section  318  operator  requirement  should  not 
apply  to  low  power  stations  that  merely 
rebroadcast  satellite  feed,  as  opposed  to 
literal  program  origination.  These  include 
Spanish  International  Network.  Residental. 
Community  Broadcasting  Network  and 
Gammon  and  Grange.  Westinghouse  argues 
that  requiring  a  full-time  operator  when  this 
is  technically  unnecessary  Imposes  a 
needless  barrier  to  entry  into  the  low  power 
industry,  but  that  in  the  case  of  local 
originations,  including  tape,  fUm  or  Uva 
transmission,  an  operator  should  be  available 
at  the  transmitter  site,  a  remote  coatrol  point, 
or  the  program  source.  Turner  would  like  to 
see  Congress  amend  the  statute  to  permit 
unattended  operation  in  situations  where 
there  is  no  local  origination  by  a  low  power 
station,  or  permit  the  operator  requirement  to 
be  met  by  having  an  operator  at  a  remote 
monitoring  point  from  which  the  transmitter 
can  be  controlled.  Metonomy  believes  there 
should  be  no  operator  requirement,  but  that 
the  Commission  should  establish  a  parameter 
of  satisfactory  performance,  possibly 
mandating  refunds  for  subscribers  if  low 
power  service  is  disrupted. 

34.  The  OK  TV  Translator  Company 
believes  that  a  service  technician  should  be 
available  at  not  mora  than  one  hour's 
distance  from  the  low  power  station,  widi  24- 
hour  telephone  availability.  The  telephone 
number  to  be  posted  at  the  transmitter  site. 
MST  suggests  that  a  "low  power"  operating 
license  be  required  to  monitor  low  power 
transmissions,  not  just  a  restricted  operator's 
permit  NAPTS  believes  that  low  power 
stations  should  have  to  meet  the  same 
operator  requirements  as  full-services, 
station. 

35.  License  Renewal.  The  OK  TV 
Translator  Company  suggests  that  the 
renewal  form  be  streamlined  and  that  the 
license  term  be  two-to-three  years  or  more. 
Colorado  Translator  Association  also  would 
have  a  three-year  license  term.  NTA  and 
Morongo  Basin  TV  Association  opt  for  a  five- 
year  Ucense  term.  Metonomy  suggests  10 
years.  The  now-defunct  executive  Council  on 
Wage  Price  SUbility  (COWPS)  refers  to  the 
statement  in  the  Notice  to  the  effect  that 
"responsiveness  to  specialized  needs  and 
interests"  would  be  favored  at  license 
renewal  suggesting  that  this  statement  either 
be  made  more  specific  or  abandoned.  CFA 
avert  that  the  incumbent  should  not  be 
favored  automatically  in  a  contested  renewal 
situation. 


38.  NTIA  tuggetta  that  the  following 
technical  Information  is  necessary  on  the 
license  application:  Transmitter  output 
power,  antenna  gain,  azimuth  at  point  of 
maximum  gain,  gain  in  horizontal  plana  at  ten 
degree  interval*,  height  above  ground  of 
center  of  tn«-iriiniim  radiation,  elevation 
above  mean  sea  level  of  the  ground  on  which 
the  tower  is  situated  and  ERP  in  the  direction 
of  maximum  antenna  gain.  NTIA  and 
Community  Television  Network  contend  that 
the  financial  qualification  requirement  can  b« 
replaced  by  a  requirement  that  construction 
be  completed  within  a  certain  period,  say,  a 
year,  after  authorization.  NTIA  would  hava 
no  character  requirement  beyond  no  felony 
conviction  and  no  loss  of  license  in  the 
previous  five  years.  NTIA  also  believes  diat 
an  applicant  that  agrees  to  abide  by 
Commission  rules  should  be  deemed 
technically  qualified. 

37.  NBC  suggests  a  requirement  that 
construction  be  completed  within  one  year 
after  grant  of  the  construction  permit  as  in 
i  73.3596(b),  and  a  requirement  that  low 
power  stations  also  commence  programminf 
within  a  specified  time.  NBC  also 
recommends  that  mininniim  hours  of 
operation  be  prescribed,  and  that  the  amoimt 
be  at  least  as  much  aa  that  set  out  for  full- 
servlca  sUtions  in  i  73.1740(a)(U).  Hm 
National  Laagne  of  Citiet  advocatea  a  policy 
requiring  prompt  oonatiuction.  with  a  penalty 
of  forfeiture  of  the  construction  permit 
ACTVA  advocates  automatic  one-year 
extensions  of  the  construction  period 
permitted  when  equipment  is  not  readily 
available.  Kitchen  Productiona  believea  that 
licenses  should  include  a  condition  that  the 
site  be  shared  with  other  facilities  on 
different  channels  serving  the  same  area  with 
the  aame  power.  The  OK  TV  Translator 
Company  believes  that  low  power  licensees 
should  be  required  to  live  in  the  state  of 
license.  Robert  C  Greene  (Greene)  thinks  no 
license  should  be  reqtdred  for  100  milbwatt 
translators  serving  rural  area*.  William 
Sullivan  thinks  new  technologies  should  be 
permitted  on  low  power  stations  without 
specific  authorization  required:  "Local  or  low 
power  stations  may  originate  subsidiary  or 
ancillary  services  as  part  of  their  licensed 
service,  provided  the  service  does  not 
interfere  with  the  normal  reception  standards 
and  good  engineering  practice."  He  also 
would  like  originating  low  power  stations  to 
be  assigned  five  call  letter»— W  or  K  and  four 
following  letters  of  the  licensee's  choice. 

3&  NTIA  advocatea  mWLVA  standard  for 
when  a  hearing  will  be  granted  under  C^irroZ/ 
Broadcasting  Company  v.  FCC,  250  F.  2d  440 
(1956),  on  a  petition  to  deny  based  on 
economic  harm.  Under  this  standard,  the 
petitioner  must  make  a  prima  facie  case  that 

(1)  his  loss  of  income  in  his  market  will  cause 

(2)  elimination  of  public  service  programming, 
the  loss  of  which  (3)  will  not  be  offset  by 
similar  programming  provided  by  the 
applicant 

39.  A  number  of  partiea  encourage  the 
Commission  to  consider  the  change  from 
translator  to  low  power  station  a  minor 
modification.  Morongo  Basin  TV  Qub 
(Morongo  Basin)  and  OK  TV  Translator 
Company  believe  it  should  be  a  minor 
modification  for  translators  licensed  for  more 


than  six  yean.  UFTV  also  advocates  tha 
upgrade  being  a  minor  modification  and  adds 
that  a  facility  engaging  in  rebroadcast  should 
be  considered  a  translator  and  a  low  power 
station  only  If  it  originates  programming. 
CTN  also  believea  that  the  upgrade  ahould  b« 
a  minor  modification,  but  cautions  that 
upgrades  not  be  peimitted  where  they  would 
violate  the  ownership  reatrictions.  NTA 
points  out  that  minor  modification  treatment 
for  tranalator/low  power  upgrades  would 
encourage  rapid  development  of  the  service. 
NFLCP  believes  that  the  upgrade  should  be 
considered  a  minor  modification,  but  that  low 
power  ownership  restrictions  should  extend 
to  translator*.  NAFTS  also  favors  minor 
modification  treatment  for  upgrades,  after 
final  rules  are  adopted  for  the  low  power 
service.  Western  Institute  of  Communications 
Research  says  that  applications  to  upgrade 
translators  to  low  power  ahould  be  aubiect  to 
petition*  to  deny  but  not  competing 
application*.  Kltch^  Productions  would  Ilka 
upgrade  applicationa  to  be  subfect  to 
competing  applications,  but  otherwise  not 
treated  as  a  major  modification.  CFA  and 
CPB  believe  that  translator-to-low  power 
upgrades  should  be  treated  as  major 
modifications,  with  competing  application*. 
Richard  L  Vega  and  Asaociates  (Vega) 
advocates  major  modification  treatment  for 
translator-to-STV  upgrades. 

40.  Tmfficking.  The  Justice  Department 
favor*  no  prohibition  on  trafflckiiiig,  because 
thi*  permit*  ready  entry  into  and  exit  from 
the  market  NTIA  also  supports  the  absence 
of  a  trafficking  pn^bition,  so  long  as  the 
Commission  maintain*  the  nitniin«l 
Involvement  in  tranefera  required  by  the 
Communication*  Act  CTN  agrees  that  a 
prohibition  on  trafficking  is  not  necessary, 
but  encourages  that  the  Commission  oversee 
transfers  to  prevent  sham  tranaactions. 
National  Cltixen*  Committee  for 
Broadcaatlng  (NCCB)  also  favors  no 
trafficking  prohibitioa  but  wants  the 
Conuniaaion  to  remain  willing  to  investigate 
complaint*  regarding  particular  transfers. 
NFLCP  avert  that  there  should  be  no 
trafficking  prohibition,  but  wrould  permit 
transfers  of  low  power  stations  only  to 
entities  with  at  least  as  many  preference 
points  as  the  transferor  (see  paragraph  91, 
infra),  or  where  this  does  not  occur,  would 
require  that  a  transfer  be  open  to  challenge 
from  competing  appllcanta.  [But  see  Section 
310(d),  i4rco  Rule.) 

41.  A  number  of  commenters  point  out  that 
lack  of  a  trafficking  rule  could  undercut  the 
effect  of  awarding  licenses  on  the  basis  of 
preference  point*.  They  Include  CFA.  CPB, 
Microband.  NBMC  NLC  and  NTA.  NBC 
would  not  permit  aale'by  a  preferred 
applicant  within  the  flrat  three  year*  of 
authorization,  but  would  rqauire  that  the 
license  be  turned  back  to  the  Commission. 
UAW  would  limit  the  sale  price  to  not  more 
than  200  percent  of  cost  Incurred  to  date,  if  a 
station  acquired  on  the  basis  of  preference  is 
not  transferred  to  a  preferred  applicant 
Western  Institute  of  Communications 
Research  would  prohibit  noncommercial 
licensees  from  transferring  the  station  to  a 
commercial  entity  emd  would  prevent  tranafer 
of  a  low  power  station  to  an  entity  with 
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fewer  preference  points  than  the  tranaferor. 
Oiannel  57  Bsyi  that  It  is  not  fair  to  UHF  full- 
•enrice  licensees  not  to  prohiUt  trafficking  in 
low  power  stations.  NAFTS  would  rsquire 
permittees  to  complete  conskvction  and 
commence  operation  before  allowing  sale  of 
a  low  power  station  for  a  pricain  excess  of 
costs  incurred  in  its  acquisition. 

42.  Programming  lasuea.  Turner  would  like 
the  low  power  rules  to  promote  diverse 
programming,  particulariy  all-news  formats. 
NTA  agrees  that  program  content  regulation 
should  be  minimal,  perhaps  mandated  by 
legislative  change,  if  necessary.  ABC  even 
that  minimal  programming  requirements  are 
consistent  with  the  deregulatory  nature  of  the 
low  power  service.  Colorado  Translator 
Association  dtes  the  necessity  for  flexible 
programming  rules,  especially  in  rural  areas. 
NAPTS  would  have  the  Commission  afford  a 
comparative  advantage  to  public  service 
programming  proposals,  and  also  would  like 
an  hourly  station  identification  requirement 
as  with  full-service  sUtions.  The  OK  TV 
Translator  Company  believes  there  should  be 
no  identification  requirement  on  translators 
of  under  100  watts.  Telicommunity  urges  that 
teleconferencing  be  permitted  to  low  power 
stations.  Tymon  would  permit  teletext  in  the 
low  power  service.  Garryowen  argues  that 
translators  should  not  be  permitted  to 
duplicate  over  50  percent  of  the  prime-time 
network  programming  aired  on  any  local  full- 
service  station. 

43.  AMcertainment  A  number  of  parties 
believe  that  some  form  of  ascertainment 
should  be  required  of  low  power  stations. 
The  Video  Factory  suggests  a  smaller  scale 
ascertainment  process  than  that  required  of 
full-service  stations.  ABC  Affiliates  aver  that 
if  no  ascertainment  is  required  of  low  power 
stations  this  will  be  unfair  to  full-service 
stations.  The  National  Association  of  Low 
Power  Broadcastera  (NALFB)  and  the  United 
Church  of  Christ  also  believe  that  low  power 
stations  should  be  subject  to  an 
ascertainment  requirement  Qtizens 
proposes,  in  lieu  of  ascertainment  a 
requirement  that  low  power  stations 
periodically  broadcast  a  message  to  the  effect 
that  the  station  has  a  statement  refiecting  its 
familiarity  with  community  needs  and 
interests  and  a  list  of  responsive 
programming  in  its  public  file,  which  the 
public  may  examine  and  comment  upon  to 
the  Commission.  CFA  also  supports  a 
requirement  that  low  power  stations  maintain 
such  a  statement  in  the  public  file.  NBMC 
states  that  if  then  is  no  ascertainment 
requirement  low  power  stations  should  be 
required  to  keeplogs  of  nonentertaimnent 
programming  broadcast  to  facilitate 
monitoring  by  the  public.  The  American 
Community  Television  Association  (ACTVA) 
supports  the  proposal  in  the  Notice  that  no 
ascertainment  be  required  of  low  power 
stations. 

44.  FaimesB  Doctrine.  Several  parties 
believe  that  the  Fairness  Doctrine  should  ba 
strictly  applied  to  low  power  stations.  These 
include  the  National  Council  of  Churches, 
United  Auto  Workera  and  the  United  Church 
of  Christ  which  would  impose  a  fairness 
obligation  only  on  originating  low  power 
stations.  Citizens  would  like  to  see  greater 
Fairness  Doctrine  responsibility  than  that 


proposed  in  dw  Notice,  suggesting  that  a 
sliding  scala  of  fairness  obligations  be  used 
only  If  tha  atatioa  provides  access  time.  CFA 
thinks  that  originating  low  power  stations 
should  be  required  to  pay  for  responsive 
programming,  not  merely  offer  time  for 
opposing  views  free  of  charge.  NAB  avers 
that  stringent  foimess  obligations  will 
discourage  «3q>erimental  originated 
programming  by  low  power  licensees. 

45.  AcceBB  for  Political  Candidates; 
Personal  Attack  Rule.  CFA  and  UAW  believe 
that  sections  312  (a)  and  (f)  and  315.  the  rules 
relating  to  political  candidates,  as  well  as  the 
rules  regarding  personal  attacks  and  poUtical 
editOTials.  shoold  apply  to  low  power 
stations.  Los  Angeles  Children's  Hospital 
believes  that  editorializing  prohibitions 
should  not  be  imposed  upon  noncommercial 
low  power  Uoensees.  NAB  avers  that  these 
rales  will  discourage  experimental  originated 
programming. 

46.  Nonentartainment  Programming.  CFA 
suggests  a  five  percent  news  and  pubUc 
affairs  programming  requirement  for  low 
power  stations.  ABC  AffiUates  argue  that  It  Is 
unfair  to  full-service  stations  not  to  impose 
nonentertaimnent  programming  guidelines  on 
low  power  stations. 

47.  Limits  on  Commercialization.  CFA 
wants  a  ceiling  of  no  more  than  one-third  of 
all  originated  programmming  to  be 
commercial  material  ABC  Affiliates 
complains  that  the  absence  of  limits  on  low 
power  commercialization  is  unfair  to  full- 
service  stations.  Los  Angeles  Children's 
Hospital  supports  the  absence  of  Umits  on 
commercialization  on  low  power  stations. 

48.  Several  parties,  including  Ventures  in 
Communications  and  the  National  League  of 
Citiea.  Indicate  that  they  would  like 
noncommercial  low  power  stations  to  be 
permitted  to  air  commercial  material.  See 
also  paragraph  80,  infra.  ACTVA.  for 
example,  proposes  that  a  commercial  entity 
be  permitted  to  lease  up  to  ten  houn  per  day 
from  a  noncommercial  low  power  Ucensee, 
during  which  hours  commercials  could  be 
broadcast  ACTVA  further  suggests  that  the 
noncommercial  licensee  could  own  the 
commercial  entity,  so  long  as  separate 
corporate  identities  are  maintained.  ACORN 
believes  that  nonfnofit  corporations  holding 
low  power  Ucenses  should  be  permitted  to  air 
advertisements  and  still  receive  a 
noncommercial  preference.  Global  Village 
supports  the  concept  of  advertising  on 
noncommercial  low  power  stations,  so  long 
as  the  maimity  of  broadcast  time  is  free  from 
commercial  material  UAW  believes  that 
commercial  material  should  be  pennitted  on 
noncommercial  low  power  stations,  so  long 
as  they  an  notqirofiL  NFLCP  also  thinks 
commercials  are  acceptable  on 
noncommercial  low  power  stations,  but 
would  favor  oonqwratively  the  nonprofit 
applicant  proposing  the  highest  percentage  of 
air  time  witiiont  commercials.  National 
Innovative  Programming  Networic  would 
afford  a  preference  to  instractional 
programming,  whether  aired  on  a 
noncommerdal  station  or  not  Western 
Communications  Research  Institute,  SINO 
Communications  &oup.  In&  (SINO)  and 
Washington  State  Broadcasters  Association 
believe  that  noncommercial  low  power 


•tationa  shoakl  not  be  permitted  to  air 
commercials,  except  possibly  thoae  in 
rebroadcasted  programming. 

40.  Prohibition  on  Obscenity  and  Lotteries. 
ABC  believes  these  rales  should  apiriy  to  low 
power  stations.  Los  Angeles  Qiikfaen's 
Hospital  disagrees,  arguing  ttat  they  ahoold 
not  apply  to  a  secondary  service. 

50.  Retransmission  and  Commercial 
Substitution  Consent  Colorado  Translator 
Association  beUeves  that  retransmission 
consent  should  not  be  required.  National 
Translator  Association  asks  the  Commission 
to  establish  s  presumption  in  favor  of 
retransmission  consent  CBS  opposes  tiiis 
suggestion,  stating  that  die  present  standard 
of  reasonableness  for  refusal  is  adequate  in 
the  low  power  context  NTIA  agrees  with 
CBS.  ABC  and  the  National  Hockey  League 
also  favor  required  consent  for  program 
retransmission  and  commercial  substitution. 
Washington  State  Association  of 
Broadcastera  would  like  the  grounds  for 
refusal  of  retransmission  consent  within  the 
Grade  B  contour  of  the  originating  station  to 
be  clearly  defined,  and  to  include  failure  to 
negotiate  in  good  faith.  This  party  also  would 
like  a  requirement  that  the  request  be  in 
writing,  include  a  fee  as  compensation  for 
market  fragmentation  and  a  prohibition  on 
commercial  substitution. 

51.  Local  Programming.  Some  parties 
suggest  additional  programming  requirements 
not  proposed  in  the  Notice.  The  only  one  for 
which  there  appean  to  be  even  a  moderate 
consensus  is  that  low  power  programming  be 
required  to  have  some  sort  of  local 
component  See  also  paragraph  83,  infia.  This 
view  is  taken  by  Stephen  A.  BaDo  (Ballo)  and 
Kitchen  Productions.  Charles  Edgely  would 
hke  a  local  news  and  pubUc  affaire 
requirement  for  rural  areas.  Colorado 
Translator  Assodation  believes  that 
originated  programming  should  be  shown  to 
be  in  the  local  pubUc  interest  New  York 
State  Department  of  Education  wants  all  low 
power  stations  outside  the  Grade  B  contour 
of  the  originating  staticm  or  90  miles  bom  the 
control  point  to  be  required  to  provide  local 
emergency  information. 

52.  A  couple  of  parties  suggest  a  name 
change  for  the  low  power  television  service, 
either  because  they  dislike  the  connotation  of 
"low  power."  or  because  they  fear  confusion 
witii  Subpart  H  of  Part  74  of  the  rales,  "Low 
Pown  Auxiliary  Stations."  ACTVA, 
supported  by  Ventures  in  Communicaticma, 
suggests  "Community  Television  Service." 
Attaway,  also  supported  by  Ventures  in 
DHumunications,  suggests  "Local  Television 
Service."  Gammon  and  Grange  believes  that 
the  rules  for  low  power  should  be  different 
according  to  the  nature  of  the  community 
served,  including  site  of  market  urban  or 
rural,  whether  or  not  already  served  by  STV 
or  cable  and  character  of  population,  i^, 
large  minority  component  The  comment 
suggests  that  the  zone  concept  of  i  78.51 
could  be  used  to  define  an  urban  market 

53.  Alaska.  Alaska  PubUc  Broadcasting 
Commission  states  that  a  number  of  the  ruJes 
proposed  In  tha  Notice  and.  more 
particularly,  additional  proposals  made  in 
comments,  are  too  burdenaome  and 
unnecessary  for  Alaskan  low  power  stations. 
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For  example,  aome  of  the  maintenance 
requirementa  are  too  burdenaome  to  be 
carried  out  in  remote  bush  country.  The 
comment  complains  that  an  annual  video 
proof  of  performance  check  would  cost 
$278,000,  because  it  would  require  year-round 
use  of  an  airplane  and  two  personnel 
Further,  the  comment  contends  that  it  is 
uimecessary  to  check  for  frequency  drift 
where  there  are  no  full-service  stations  for 
over  50  miles.  Because  the  Alaskan  stations 
engage  primarily  in  rebroadcast,  the  comment 
adds,  no  operator  requirement  should  be 
imposed.  Alaska  also  opposes  the  proposed 
ownership  restrictions  and  any  suggestion 
that  a  table  of  assignments  might  be 
implemented  for  low  power  stations  in 
Alaska. 

54.  Ownership  Restrictions.  Various  parties 
comment  generally  on  the  ownership  issues. 
M/A  Com.  Inc.  (M/A  Com)  avers  that  the 
ownership  rules  proposed  in  the  Notice  are 
premature  and  that  the  Commission  should 
first  institute  the  low  power  service  without 
ownership  restrictions  and  evaluate  whether 
the  Fairness  Doctrine  obligation  is  sufficient 
to  promote  diversity,  before  Imposing 
additional  requirements  toward  that  end. 
Communications  Investment  Corporation 
believes  that  media  concentration  only 
should  be  an  issue  in  the  comparative 
situation.  Community  Television  Network 
states  that  the  secondary  nature  and  limited 
coverage  area  of  low  power  stations  do  not 
distinguish  the  low  power  service  sufficiently 
&om  full-service  stations  to  Justify  relaxed 
ownership  restrictions.  CTN  believes  that 
ownership  rules  based  on  local  and  national 
diversity  considerations  should  apply  to  low 
power,  including  all  those  proposed  in  the 
Notice,  and  argues  that  the  "clear  threat  of 
monopoly"  test  proposed  for  the  Direct 
Broadcast  Satellite  Service  is  not  adequate 
for  low  power,  because  competitive  abuses 
san  occiuv  far  short  of  a  monopoly  situation. 
Ganunon  and  Grange  believes  there  should 
be  no  cross  ownership  prohibition  In  rural 
areas,  only  urban.  The  National  Association 
of  Educational  Broadcasters,  (oined  by  die 
National  Association  of  Public  Television 
Stations  and  the  Public  Broadcasting  Service, 
objects  to  multiple  ovvnership  restrictions  iat 
noncommereial  low  power  stations,  on  the 
grounds  that  such  restrictions  would  have  the 
effect  of  fragmenting  the  already  limited 
funds  available  for  noncommercial 
broadcasting.  The  Corporation  for  Public 
Broadcasting  favors  no  cross  ownership  rales 
for  noncommercial  low  power  stations,  or  at 
least  no  cross  ownership  prohibition  for 
noncommercial  radio  and  low  power 
licensees,  with  a  comparative  preference  for 
the  applicant  with  fewer  other  media 
interests  when  two  noncommercial  low 
power  applications  are  mutually  exclusive. 
The  National  Federation  of  Local  Cable 
Programmers  advocates  no  exception  to  the 
multiple  ownership  restriction  for 
noncommerdal  low  power  stations,  except  in 
rural  areas  or  for  an  interactive  or  other  kind 
of  servlca  that  would  require  more  than  one 
channel  NFLCP  also  suggests  that  the 
Commission  maintain  a  favorable  attitude 
toward  the  possibility  of  waivers  to  permit 
noocommoical  ladio/low  power  crosa 
ownership. 


S5.  Duopoly  Rule.  (A  duopoly  rule  prohibits 
common  ownership  of  more  than  one  station 
in  the  same  tervice  with  overlapping 
contours.]  A  number  of  parties  oppose  the 
duoply  rule  proposed  for  low  power  stations. 
These  include  Storer,  Summers  Broadcasting, 
Inc.  (Summers),  Howard.  Communications 
Investinent  Coiporation,  NAB,  the  Maryland. 
Delaware,  District  of  Columbia  Broadcasters 
Association  and  Joint  Comments  filed  by 
various  broadcast  licensees,  including  Cox. 
Boler  believes  a  low  power  duopoly  rule  is 
unsuitable  for  rural  areas.  The  National 
Congress  of  American  Inrfiayif  and  the  Joint 
Business  Council  of  the  Shoshone  and 
Arapahoe  Tribes  think  that  the  rule  would 
have  a  hareh  effect  on  Indian  tribes. 
Garryowen  cautions  against  extension  of  the 
duopoly  prohibition  to  translators.  A  great 
many  commanters  believe  that  multiple- 
channel  low  power  STV  services  are 
economically  essential  to  be  competitive 
«vith  cable  systems,  particularly  in  rural 
areas.  Residential  Bntertalnment  In& 
rResidential)  argues  that  where  STV  is 
rebroadcast  solely,  the  duopoly  prohibition 
should  not  apply.  UPTV  Systems  concurs  that 
originating  low  power  stations  should  be 
distinguished  from  STV  rebroadcast 
Metonomy,  Blonder  Tongue  Laboratories,  Ina 
(Blonder  Tongue).  M/A  Com.  Kevin 
Parkansky,  TV  Technology  Corp..  Jeirell  K. 
Davis  (Davis),  General  Electronic 
Broadcasting  Company  and  Morongo  Basin 
also  take  this  podtlon.  NTA  believes  that  low 
power  STV  stations  with  multiple  channel 
capacity  should  be  permitted  in  rural  areas 
on  a  waiver  basis.  Morongo  Basin  a)so  takes 
this  position.  NBC  would  favor  a  comparative 
preference  for  an  applicant  with  no  other  low 
power  stations  in  a  market  but  opposes  a 
duopoly  rule.  Turner  argues  that  overlapping 
contours  of  oommonly-owned  low  power 
stations  should  be  permitted  where  the 
programming  is  the  same.  CBS,  pointing  out 
that  the  basis  of  a  duopoly  prohibition  is  to 
foster  diversity  in  the  face  of  spectrum 
scarcity,  oontoids  that  a  duopoly  rule  is  not 
necessary  for  low  power  stations  because 
there  is  no  scarcity  of  spectrum.  WHA-TV, 
City  Univereity  of  New  York.  Graduate 
School  and  University  Center  (CUNY/GSUQ 
and  the  New  York  Suta  Board  of  Education 
oppose  a  duoply  prohibition  for 
noncommercial  low  power  stations,  on  the 
grounds  that  contour  overlap  may  be 
necessary  to  facilitate  regional  educational 
networking. 

SO.  ACORN,  Community  Television 
Network.  CoDsnmer  Federation  of  America. 
Federal  Bxisess,  Arnold  Gregg  (Gregg), 
National  Qtlzau  Committee  for 
Broadcasting,  and  Western  Conmiunlcations 
Research  Institute  support  a  duopoly  rule  for 
low  power.  The  Justice  Department  favors  a 
duopoly  rale  as  promoting  competition. 
Cltlnns  Comnnmicatians  Center  believes  it 
can  promote  divsnity  wlthJn  a  market 
William  Sullivan  beUevea  the  rule  should 
apply  to  hetarodyna  conversion  modulated 
sii^ial  translators,  as  well 

57.  Ott»-to-a-Market  Ride.  (A  one-to-a- 
market  rale  proUbite  common  ownership  of 
broadcast  facilities  in  diffisrent  services  with 
overlapping  contours.)  A  great  number  of 
parties  oppoaa  the  one-to-a-markat 


prohibition  proposed  for  the  low  poWer 
service.  They  include  NBC,  OK  TV  Translator 
Company,  Howard  Publications,  Maryland. 
Distinct  of  Columbia.  Delaware  Association 
of  ftoadcasten,  TV  Technology  Corporation, 
the  Joint  Reply  of  Cox  Broadcast  Corp.,  etc 
NAB  and  Park  Broadcasting  (Park).  Don 
Martin  and  Quality  Media  Corporation 
beUeve  the  rule  will  hamper  the  development 
of  the  low  power  service.  Gannett  Co.,  Ina 
(Gaimett)  sees  no  reason  for  it  A  number  of 
parties  believe  that  local  broadcasters  can 
lend  their  already-acquired  expertise  and 
familiarity  with  die  community  to  a  new  low 
power  venture.  This  is  regarded  as  a 
potential  economy  by  Field  Communications. 
ABC  and  Bonneville  see  it  as  a  way  for  local 
broadcasters  to  provide  specialized  service  to 
parts  of  a  larger  service  area.  Many  parties, 
including  Lee  R.  Shoblom  (Shoblom),  Storer 
and  Summers,  believe  that  the  one-to-a- 
market  prohibition  will  have  an  especially 
detrimental  effect  in  smaller  communities. 
Many  see  wisdom  in  permitting  local  radio 
stations  to  lend  their  expertise  and  financial 
backing  to  low  power  stations,  lliese  include 
Span-Com  Broadcasting  Group  (Span-Corn), 
the  Justice  Department  and  Communications 
Investment  Corporation.  Joint  comments  filed 
by  broadcast  companies  including  Forward 
Communications  wonder  if  low  power 
stations  will  be  financially  viable  if  existing 
broadcasters  are  not  permitted  to  subsidize 
new  ventures  in  low  power.  Joint  commente 
filed  by  various  broadcast  licensees  state 
that  the  market  is  sufficiently  competitive 
already,  so  that  a  one-to-a-market  rule  for 
low  power  is  not  necessary  to  promote 
diversity.  CBS  argues  that  low  power  does 
not  face  the  scarcity  of  spectrum  space  that  is 
necessary  to  justify  a  one-to^-maricet  rule  to 
ensure  diversity.  General  Electric  opposes  the 
rule  on  the  grounds  that  low  power  stetions 
are  not  sufficiently  like  fiill-eervioe  stetions 
for  such  a  precaution  to  be  required.  The 
National  Congress  of  American  Indians  and 
the  Joint  Business  Council  of  the  Shoshona 
and  Arapahoe  TMbes  object  to  a  one-to-a- 
maricat  testrictlan  for  Indian  tribes,  alleging 
that  on  most  reservations  it  is  unlikely  that 
anyone  other  than  existing  licensees  would 
start  a  low  power  stetion.  CUNY/GSUC, 
WHA-TV  and  Dr.  Marvin  R.  Bensman 
(Benamao)  object  to  the  rule  for 
noncommercial  low  power  licensees. 
Residential  and  Oak  Industries,  Inc.  (Oak) 
believe  the  rale  should  not  preclude  commoo 
ownership  of  originating  low  power  stettons, 
STV  low  power  stetlona  diat  merely 
rebroadcast  any  ftiUaemtoe  8TV  stetioos  in 
the  same  market  NTIA  believea  that  ^e  rule 
might  be  applied  in  the  form  of  a  comparative 
demerit  bat  not  as  an  across-the-board  croee- 
ownarship  prohlbitiao. 

58.  AGORN,  Gregg,  Ccosamer  Federation 
of  Amisrica,  National  Citizens  Committee  for 
Broadcastlog  and  WOllam  Solllvan  aupport  a 
ona-to^-marint  rale  for  low  power. 
Community  Televlaioa  network  ffwttnds  that 
viewer  preferences  do  not  detenntaw  that 
there  will  be  diverse  programming  on 
commonly-owned  stetions,  and,  with  Citluns 
Communkattons  Canter,  believea  the  ooa-to- 
a-markat  rale  can  promote  dlvaraity. 
Gammon  and  Grange  agrees,  adding  that 
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■uch  a  rale  also  will  ditconrage  atrike 
applications.  Microband  aupporta  die  rale, 
except  in  the  caae  61  MDS/low  power  croaa 
ownership,  because  MDS  operaticms  do  not 
control  the  programming  broadcast  via  MDS. 

SO.  Network  Ownership  of  Low  Power 
Statioiu.  Several  parties  believe  networks 
should  be  permitted  to  own  low  power 
sUtions,  including  NBC,  the  National 
Association  of  Broadcasters  and  Quality 
Media  Corporation  (QMC).  William  Sullivan 
believes  networks  should  be  limited  by  the 
one-to-a-market  rule  only.  Turner  states  that 
networks  wiU  not  garner  affiliates  on  account 
of  the  counter-programming  principle.  NTIA 
would  permit  networks  to  own  low  power 
stations,  but  would  prohibit  duplication  of 
network  programs  on  a  netwoik-owned  low 
power  station  within  the  Grade  B  contour  of 
a  network  affiliate.  ABC  and  NBC  dte  the 
conclusion  of  the  Commission's  Network 
Inquiry  to  the  effect  that  multiple  owners 
have  an  Incentive  to  provide  diverse 
programming,  to  add  to,  rather  than  simply 
fragment  their  existing  audiences.  CBS  adds 
that  it  is  unfair  to  distinguish  networks  from 
other  group  owners  and  points  out  diat 
networks  are  in  a  favorable  position  to 
develop  and  introduce  new  technologies  via 
low  power. 

SO.  Network  ownership  of  low  power 
stations  is  opposed  by  ACTVA,  Gammon  and 
Grange,  Western  Communications  Research 
Institute,  Charles  Edgely,  Consumer 
Federation  of  America.  IBN,  ACORN  and 
Gregg.  Community  Television  Network  and 
National  Citizens  Committee  for 
Broadcasting  ascribe  to  the  view  that  an 
entity  with  the  capacity  to  reach  up  to  25 
percent  of  the  nation's  television  households 
should  not  be  permitted  further  broadcast 
interests.  This  would  preclude  network 
ownership  of  low  power  stations.  Field  would 
preclude  the  three  national  commercial 
networics,  but  not  any  new  networks  that 
mi^t  arise  in  connection  with  low  power. 
The  National  Council  of  Churches  would 
forbid  network  ownership  in  major  markets, 
but  not  in  rural  areas.  The  Justice  Department 
believes  that  networks  should  not  b« 
permitted  to  own  or  aflUiate  with  low  power 
stations  or  translators,  because  this  would 
have  the  antioompetitive  effect  of  precluding 
new  entrants  into  the  indostiy.  Conunnnity 
Television  Netvroik.  in  reply  comments, 
opposes  this  view  insofar  as  it  applies  to 
network  affiliates  as  well  as  networks 
themselves. 

81.  Mtthiple  Ownership.  A  great  many 
commentera.  including  Channel  57,  the 
National  Association  of  Low  Power 
Broadcasting.  National  League  of  Citlea,  Lake 
County  Ttanslator  Association  and  die 
United  Church  of  Christ  believe  there  should 
be  some  limit  upon  the  number  of  low  power 
stations  permitted  in  common  ownership. 
Attaway  would  put  the  limit  at  25  low  power 
stations.  Qnality  Media  Coqwratlon  auggests 
21.  Pessmden  siqipprta  15  to  aa  Fifteen  is 
•npportad  by  the  National  Council  of 
Churchea,  Aradd  Gregg,  E  Jackaon.  IBN, 
Citizans,  NBMC,  Consumer  Federation  of 
America.  WesttngfaooM  Broadcasting 
Company,  Inc.  (Westin^tonse).  Jaftey 
NightbynL  Darwin  HUlberry  and  Weatera 
Gfsnmunications,  and  Reaearch  Institute. 


Gregg  would  add  a  Umit  of  not  more  than  five 
applications  of  an  entity  widi  five  or  more 
percent  oommoD  ownership  interest  to  be 
eligible  for  processing  at  one  time,  for 
purpoaes  of  administrative  efficiency.  NBMC 
would  favor  a  liboal  waiver  policy  for 
minority  ownership  in  excess  of  15.  UPTV 
Systems  would  put  die  limit  at  twelve,  four 
VHP  and  eight  UHF  low  power  stations. 
Sullivan  wmld  start  £vm  the  seven-station 
limit  for  full-service  stations  and  set  a  ten- 
station  limit  for  regional  itations  (including 
full-service  in  the  total),  a  fourteen  station 
limit  for  local  stations  (including  fuU-service, 
and  regional)  and  a  sixteen-station  limit  for 
translators  (including  full-service,  regional 
and  local).  See  paragraph  19,  infra.  Don 
Mason  (Mason)  would  permit  seven  low 
power  stations  in  common  ownership. 
Potcmac  Communications  would  set  a  limit 
of  not  more  than  five  low  power  stations  in 
common  ownership.  Community  Television 
Netwoik  would  prohibit  further  ownership  of 
low  power  stations  by  any  entity  with 
existing  broadcast  ownership  interests  that 
permit  access  to  over  twenty-five  percent  of 
national  television  households.  Vega  believes 
that  one  way  to  encourage  Joint  ventures  to 
resolve  mutually  exclusive  applications 
would  be  to  exempt  from  the  mutiple 
ownership  limit  an  applicant  acquiring  less 
than  twenty  percent  interest  in  a  competing 
application. 

02.  ACORN,  Federal  Express,  die 
Department  of  Justice,  Gammon  and  Grange, 
die  Coipwation  for  Public  Broadcasting, 
Residential,  Turner  and  V'ideomakers  oppose 
a  nunmical  limit  on  low  power  stations  in 
common  ownership.  Daniel  Xiayeda  and  the 
United  Auto  Workan  believe  a  preference  for 
local  ownership  is  preferable  to  an  overall 
limit  Microband  points  to  economies  of  scale 
involved  in  group  ownership.  NTIA  believes 
that  networking  may  be  necessary  for  low 
power  to  be  viable  economically. 
Nei^jiboifaood  TV  Company  sees  a  benefit  in 
low  power  facilitating  additional  national 
networka.  New  Yoric  Sute  Board  of 
Education  dtas  tba  BOCBS  system,  whidi 
has  78  stations,  as  a  successfiil  low  power 
netwoik  experiment  The  Radio  and 
Television  Commisaion.  Southern  Baptist 
Convention,  believes  there  should  be  no 
multiple  ownenh^  Umitation  on 
noncommercUl  low  power  licensees. 
National  bmovativ*  Programming  Networics 
seeks  no  limit  for  minority  owners. 

83.  Regioaal  Concentration  Rule.  Citizens 
CammunicatioBS  Center,  Community 
Television  Networic  and  Consumer 
Federatioo  of  America  believe  there  should 
be  a  regional  concentration  rule  for  low 
power  stations.  CFA  suggesU  that  an  owner 
of  two  statiooa  not  be  permitted  to  acquire  a 
third  if  the  primary  senrioe  oootoun  of  any  of 
the  three  overlap. 

04.  ThxnsJaton  in  Common  Ownership. 
Colorado  l^analator  Association  urges  diat 
oonventknial  tranalaton  not  be  included  in 
the  low  power  ownarship  restrictions.  The 
Notice  doaa  not  propoae  to  do  so,  aldiough  a 
number  of  partiaa  appear  to  assume  that 
tranalaton  wooM  be  included. 

05.  Newtp(qmn.  Tha  parties  evince  some 
confnaion  regarding  whether  the  cross- 
ownership  rules  proposed  for  the  low  power 


aervice  would  inchide  low  power/new^taper 
crossownership.  Commnni^  Television 
Network  and  Consumer  Federation  of 
America  believe  that  newspaper /low  power 
cross  ownenhip  should  be  prohibited,  in  the 
interest  of  diveraity.  Messenger  Publishing 
Company,  Gannett  Belvedere  Daily 
Republican  and  Joint  Reply  of  Cox  Broadcast 
Corp.,  etc  advocate  no  newspaper/low 
power  cross  ownenhip  prohibition,  on  the 
grounds  that  local  newrspapers.  eqiecially  in 
smaller  communities,  may  be  uniquely  well- 
situated  to  operate  low  power  stations  diat 
provide  local  information  services  subsidized 
by  newspaper  revenues. 

00.  Local  Ownership.  In  additicm  to 
comments  advocating  a  comparative 
preference  for  local  ownership,  some  would 
like  a  local  ownership  requirement  Craney  . 
wants  local  ownership  and  operation 
required  for  low  power  stations.  IQtcfaen 
Productions  believes  that  low  power  stations 
should  be  50  percent  locaUy  owned.  Darwin 
Hillbeny  propoaes  that  for  all  entities  that 
own  more  dian  aeven  low  power  stations.  81 
pocent  of  die  ownera  should  live  within  300 
miles  of  the  station. 

67.  Noncommercial  Operation.  Ron 
Kurtenbach  argues  that  either  all  low  power 
stations  sboold  have  to  operate 
noncommerdaHy,  or  75  percent  with  60 
percent  of  thoae  providing  access  for  free 
speech  messages.  International  Culture 
Network  would  like  50  precent  of  low  power 
stationa  to  be  noncommercial  or  minority- 
owned. 

6a  Cable/Low  Power  Cross  Ownership.  A 
number  of  parties,  includiog  Attaway,  Storer. 
Don  Martin,  National  Telephone  Cooperative 
Assodatian,  believe  that  cable  oooipanies 
ahould  be  permitted  to  own  low  power 
stations  within  their  franchise  areas.  NTIA 
believes  diat  this  situation  sliould  give  rise  to 
a  oonqMrative  demerit  only.  National 
Congress  of  American  Indians  believes  that  a 
cable/low  power  cross  ownership  rale  should 
not  apply  to  Indian  reservations,  wiiere  a 
local  cable  company  is  likely  to  be  die  only 
entity  with  the  financial  wherewithal  and 
communications  expertise  to  operate  a  low 
power  stetion.  Joint  Comments  filed  by 
Colony  Communications  and  odier  Cable 
Companiea  dispute  that  cable/low  power 
cross  ownenhip  would  be  antioompetitive. 

60.  Opposing  cable/low  power  croaa 
ownership  an  Blue  Mountain  Tranalator 
District  Colorado  Translator  Association. 
Consumer  Federation  of  America,  Charies 
Edgely.  Garryowen  and  Spanish  International 
Network.  The  Justice  Departinent  envisions  a 
situation  where  a  cable  company  could 
acquin  a  local  low  power  license  solely  for 
the  purpose  of  thwarting  potential 
competitors. 

7a  Mandatory  Carnage  Rulee.  The  issue  rf 
whether  cable  systems  should  be  required  to 
carry  k>w  ponrer  stetions  is  contested.  Th* 
National  Cable  Television  Association 
supports  a  "inay  carry"  policy,  such  as  was 
proposed  in  the  Notice.  NCTA  claims  diat 
"must  cany"  rales  violate  the  firat 
amendment  rl^its  of  cablecasters,  inhibit 
competitioo  and  have  die  iUegal  effect  df 
imposing  a  oommon  carrier-like  obligation  oo 
cablecasters.  Field  argues  that  the  primary 


21520  Federal  Regbter  /  Vol.  47.  No.  96  /  Tuesday.  May  18.  1982  /  Rules  and  Regulations 


intent  of  the  Commission'i  mandatory 
carriage  requirement  is  to  maintain  local 
broadcast  coverage  within  a  market,  but  for 
low  power  "must  cany"  rules  would  have  the 
additional  effect  of  extending  the  signal. 
Because  low  power  stations  are  imder  no 
public  service  obligations.  Field  contends 
that  "must  carry"  rules  for  low  power  work 
an  unfairness  on  full-service  broadcasters, 
who  have  public  service  obligations.  Finally. 
Field  adds,  with  respect  to  low  power  STV 
stations,  the  scrambled  signal  may  be 
incomprehensible  to  cable  subscribers 
anyway,  defeating  the  purpose  of  a  '^ust 
carry"  rule.  Omega  opposes  a  "must  carry" 
rule  on  the  grounds  that  it  would  provide  an 
improper  subsidy  to  low  power  stations. 
Channel  57  thinks  mandatory  carriage  is 
inappropriate  for  low  power  because  it  is  a 
secondary  service  on  which  no  local 
programming  is  required.  TV  Technology 
Corporation  opposes  "must  cany"  rxiles,  but 
believes  that  cable  operators  should  be 
required  to  provide  all  subscribers  with  high 
isolation  switches,  so  that  broadcast  signals, 
including  low  power,  may  be  received. 

71.  Numerous  parties  favor  "must  carry" 
status  for  low  power  signals.  They  include 
the  National  Translator  Association,  New 
Jersey  TV  Corp.,  Spanish  International 
Network.  Kitchen  Productions.  ACORN. 
Fessenden  Educational  Foundation,  P. ). 
&x)yles,  Ron  Kurtenbach.  Thomas  Smith.  Los 
Angeles  Children's  Hospital  Grassroots 
Video,  National  Hockey  League  and  Ventures 
In  Communications.  Garryowen  believes  that 
all  low  power'stations  of  100  or  greater 
wattage  should  be  carried  ABC  supports 
"must  carry"  rules  based  on  the  principle  that 
local  broadcasters  are  entitled  to  an 
assurance  of  their  audiences.  Association  of 
Maximum  Service  Telecasters  and  National 
Association  of  Broadcasters  urge 
maintenance  of  the  present  translator/cable 
carriage  rules.  Howard  contends  that  low 
power  will  not  be  vlabla  in  areas  of  high 
cable  penetration  without  a  "must  carry" 
requirement  Harlan  Jacobsen  would  require 
carriage  of  all  free  low  power  stations  that 
originate  over  five  percent  of  their 
programming  locally.  The  National 
Association  of  Public  Television  Stations  and 
Philip  Tymon  advocate  mandatory  carriage  of 
all  low  power  stations  by  cable  systems 
located  within  the  low  power  station's  Grade 
B  contour.  Alternatively.  Tymon  would 
require  that  cable  companies  provide  A/B 
switches  free  of  charge  to  subscribers  if  there 
are  no  "must  carry"  rules  for  low  power. 
International  Broadcasting  Network  would 
require  cable  carriage  of  low  power  signals 
except  on  a  showing  of  no  preclusion  to  their 
off-air  reception.  ACTVA  would  require 
mandatory  carriage  on  a  first-come,  first- 
served  basis.  The  National  League  of  Cities 
would  require  carriage  if  a  vacant  cable 
channel  is  available.  Gammon  and  Grange 
would  grandfather  saturated  cable  systems 
and  give  them  18  months  to  add  channel 
capacity  for  low  power  carriage.  Nlghtbyrd 
would  require  cable  carriage  of  low  power 
stations  on  all  greater-than-twelve  channel 
cable  systems.  National  Federation  of  Local 
Cable  Programmers  would  impose  a  "must 
carry"  rule  for  low  power  on  all  cable 
systems  having  over  30  channels.  On  systems 


with  fewer  than  30  channels.  NFLCP  would 
require  carriage  unless  the  system  were 
saturated.  In  which  case  the  cable  operator 
would  be  required  to  provide  an  A/B  switch. 
NFLCP  contends  that  low  power  would  be 
severely  hampered  without  a  "must  carry" 
rule,  designed  to  assure  local  broadcasters 
access  to  their  audience  and  thus  promote 
competition  in  local  programming.  National 
Citizens  Committee  for  Broadcasting  would 
require  free  carriage  of  low  power  signals  on 
all  cable  systems  of  over  36  channels, 
channels  to  be  shared  among  low  power 
operators  if  the  subject  cable  system  is 
saturated.  Western  Communications 
Research  Institute  also  would  require  low 
power  carriage  on  all  over-36-channel 
systems,  and  smaller  systems  that  have 
available  channels,  that  are  within  the  64  dBu 
contour  of  the  subject  low  power  station. 
United  Auto  Woricers  would  require  the  cable 
company  to  pay  the  costs  associated  with 
carriage  of  the  low  power  signal  if  the  cable 
system  is  located  within  the  low  power 
coverage  area;  otherwise  the  low  power 
station  should  pay  for  coverage.  UAW 
believes  that  low  power  stations  should  share 
channels  in  saturated  cable  systems.  OK  TV 
Translator  Company  wants  cable  companies 
to  be  required  to  obtain  written  cosisent  to 
carry  low  power  signals  and  to  be  forbidden 
to  degrade  the  low  power  signal.  Darwin 
Hillberry  suggests  that  cable  op>erator8  must 
pay  low  power  operators  for  signals  carried. 

72.  Comparative  Issues.  (The  Omnibus 
Budget  Reconciliation  Act  (Pub.  L  No.  97-35), 
signed  into  Law  by  President  Reagan  on 
August  13, 1961,  gave  the  Commission  180 
days  to  establish  ■  system  of  choosing  among 
competing  applicants  by  random  selection, 
with  significant  preferences  for  groups  that 
are  under  represented  in  ownership  of 
telecommunications  facilities.  A  separate 
proceeding  was  Initiated  toward  this  end.  It 
set  the  framework  for  establishment  of  a 
random  selection  system  with  preferences, 
but  does  not  apply  to  any  particular  service. 
Institution  of  die  system  in  the  broadcast 
service  will  be  accomplished  in  a  separate 
proceeding  directed  toward  that  end. 
However,  because  a  comparative  selection 
system  for  the  low  power  service  may  bo 
implemented  sooner  than  the  lottery  for 
broadcast  services,  the  comments  and  replies 
relating  to  comparative  procedures  and 
criteria  for  low  power  stations  are 
memorialised  below.) 

73.  Lottery.  A  number  of  parties  oppose  the 
lottery  proposed  as  the  last  resort  mode  of 
selection  for  competing  low  power 
applications.  NBC  Residential.  CBS,  General 
Electric,  Howard.  Citizens  Communications 
Center,  Consumer  Federation  of  America, 
United  Chnrch  of  Christ  United  States 
Catholic  Conference.  National  Translator 
Associatioa  Washington  State  Association 
of  Broadcasters,  National  Council  of 
Churches,  National  Citizens  Committee  for 
Broadcasting,  International  Broadcasting 
Network,  National  Federation  of  Local  Cable 
Programmers,  National  Innovative 
Programming  Network  and  United  Auto 
Workers  agree  that  the  lottery  violates  the 
Communications  Act  of  1934  (before  it  was 
amended  by  the  Omnibus  Budget 
Recondliatioo  Act  of  1961).  ACORN  calls  die 


lottery  proposal  capricious.  The  Corporation 
for  Public  Broadcasting  and  Microband 
contend  that  the  lottery  proposal  violates  the 
strictures  of  the  Ashbacker  case.  Tlie 
Maryland.  District  of  Columbia.  Delaware 
Broadcasters  Association  argues  that  a 
lottery  will  not  elicit  the  best-qualified 
applicant  in  many  cases.  ABC  states:  "The 
only  possible  justification  for  administrative 
adjudication  by  lot  would  be  if  reasoned 
decision-making  were  infeasible." 

74.  The  Justice  Department  and  the  now- 
defunct  Executive  Council  on  Wage/Price 
Stability  would  support  a  lottery,  although 
they  believe  that  auction  is  the  most  efficient 
method  of  frequency  allocation.  NTIA. 
Community  Television  Network  and 
International  Cultural  Network  support  a 
lottery  Where  the  preference  system  proposed 
results  in  a  tie.  Mason  %rauld  favor  a  lottery 
only  in  the  last  resort 

75.  Paper  hearing.  Parties  generally  were  In 
favor  of  a  paper  hearing  of  some  sort. 
National  Citizens  Committee  for 
Broadcasting.  United  Auto  Workers,  the 
Justice  Department  and  NTIA  support  the 
paper  hearing  proposal  as  detailed  in  the 
Notice.  International  Broadcasting  Network. 
Gammon  and  Grange,  and  Western 
Communications  Research  Institute  commend 
the  cost-saving  aspect  of  the  proposal 
Gammon  and  Grange  believes  this  Is 
particularly  appropriate  in  a  secondary 
service.  Summers  believes  that  paper 
hearings  can  be  a  significant  time-saving 
device.  National  Translator  Association  and 
National  Association  of  PubUc  Television 
stations  believe  curtailed  hearing  procedures 
are  essential.  Other  commenters,  while 
supporting  the  concept  of  a  paper  hearing, 
believe  that  all  relevant  comparative 
considerations  must  be  evaluated  in  the 
paper  hearing,  not  just  the  proposed 
comparative  preferences.  They  include 
Microband  (suggesting  additional  factors  for 
comparison  such  as  financial  capacity, 
technical  programming  and  entrepreneurial 
experience).  Community  Television  Network 
(suggest  factors  such  as  diversification  of 
ownership  and  programming,  integration  of 
ownership  and  management  and  past 
broadcast  record),  ioint  comments  by 
broadcast  licensees  and  by  cable  operators. 
Citizens  Communications  Center  (including 
additional  factors  such  as  efficient  use  of 
spectrum,  programming  free  vs.  pay  service 
and  integration  of  ownership  and 
management).  Consumer  Federation  of 
America,  National  Council  of  Churches  and 
National  Innovative  Programming  Network. 
General  Electric  would  like  the  paper  hearing 
to  inclnda  recognition  of  past  service  by 
translator  operators.  The  Corporation  for 
PubUc  Broadcasting  favors  this  paper  hearing 
concept  only  as  an  initial  screening  device. 

76.  Residential  contends  that  the  paper 
hearing  concept  violates  the  Communications 
Act  ABC  agrees,  on  grounds  of  arbitrariness. 
CBS  finds  no  public  interest  justification  for 
the  departure  from  a  full  hearing  requirement 
and  argues  that  a  paper  hearing  violates 
Section  307(b).  The  National  Association  of 
Broadcasters  would  like  a  traditional  hearing 
required  for  low  power.  Washington  State 
Association  of  Broadcasters  also  opposes  the 
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paper  hearing  concept  Federal  Express 
proposes  evidentiary  hearings,  held  in  the 
locality  of  the  competing  applications. 
Grammon  and  Grange  replies  that  this  would 
be  prohibitively  expensive. 

77.  Predesignation  Conference.  Microband 
and  the  Washington  State  Association  of 
Broadcasters  favor  the  predesignation 
conference  proposed  in  the  Notice. 
International  Broadcasting  Networic  believes 
the  plan  will  not  worio 

78.  Alternative  Proposals.  Microband 
suggests  a  system  which  affords  a  thirty-day 
period  for  amendment  after  designation  of 
mutual  exclusivity,  followed  by  Uie 
predesignation  conference  and  a  paper 
hearing  with  extensive  pleadings  on  all 
relevant  comparative  factors,  particularly 
program  proposals,  as  opposed  to 
comparative  preferences.  Turner  would  like 
to  see  amendments  to  change  channel 
permitted  without  a  cut-off  requirement,  or  a 
grant  specifying  a  different  channel,  in  tiie 
situation  where  applications  are  mutually 
exclusive  and  none  has  comparative 
preferences.  The  Justice  Department 
advocates  as  an  alternative,  should  the 
streamlined  comparative  procedures 
proposed  prove  legaUy  insufficient,  ■ 
predesignation  conference,  designation  of 
issues  as  to  which  a  prima  facie  case  has 
been  made  and  a  paper  hearing  on  those 
issues.  NTIA  proposes  issuance  of  a  show 
cause  order  asking  why  a  mutually  exclusive 
applicant  should  not  change  to  another 
frequency,  with  dismissal  of  the  application 
as  the  penalty  for  an  insufficient  response.  If 
no  alternative  frequency  is  available,  NTIA 
suggests  a  thirty-day  period  for  the  filing  of 
pleadings  establishing  claims  to  the 
comparative  preferences,  ■  thirty-day  reply 
period.  Commission  solicitation  of  pleadings 
regarding  material  questions  of  fact 
responsive  pleadings  to  the  soUcitation.  oral 
hearings  on  uiu«solved  questions. 
Commission  ranking  of  applications  based  on 
the  pleadings  and  a  lottery,  in  the  event  of  a 
tie.  Community  Television  Network  favors  a 
presimiption  that  a  later-filed  mutually 
exclusive  application  is  a  strike  application, 
if  other  channels  are  available,  and,  minor 
modification  treatment  of  amendments  by 
mutually  exclusive  appUcants  to  change 
channel  to  a  non-mutually  exclusive  channel 
William  Sullivan  describes  a  preliminary 
hearing  without  counsel  before  a  local 
official,  with  the  results  certified  to  the 
Commission  on  a  rating  form.  See  paragraph 
90,  infra.  National  Federation  of  Local  Cable 
Programmers  would  give  minimally 
acceptable,  mutually  exclusive  applications 
twenty  days  to  file  information  relating  to  the 
preferences  claimed,  followed  by  sixty  days 
for  rebuttal  pleadings  and  then  either  a 
comproouse  proposal  or  a  comparative 
hearing.  John  Boler  advocates  case-by-case 
evaluation  of  mutually  exclusive  applications 
as  the  preferable  comparative  procedure. 

79.  Comparative  Preferences — First  to  File. 
An  overwhelming  number  of  parties  oppose 
the  preference  pomt  proposed  for  the  first- 
filed  complete  and  sufficient  application. 
Microband  argues  that  this  is  irrelevant  as  a 
comparative  criterion.  NBC  insists  that  this 
would  have  the  effect  of  encouraging  sloppy 
applications.  Summers  finds  no  public 


interest  justification  in  the  notion.  ACTVA 
believes  it  is  arbitrary.  Southern  California 
Committee  for  Open  Media  and  United 
Church  of  Christ  sUte  that  the  first-filed 
preference  would  have  the  effect  of 
disadvantaging  noncommercial,  minority  and 
other  less  afQuent  applicants.  These 
commenters'  disapproval  is  echoed  by 
Citizens  Communications  Center,  SINO,  Joint 
Comments  filed  by  Cable  Companies,  Los 
Angeles  Children's  Hospital,  Consumer 
Federation  of  America,  National  Black  Media 
Coalitioa  National  Congress  of  American 
Indians,  National  League  of  Cities. 
Corporation  for  Public  Broadcasting,  National 
Association  of  Broadcasters,  Gammon  and 
Grange,  National  Council  of  Churches,  Ohio 
Educational  Broadcasting  Network.  National 
Citizens  Committee  for  Broadcasting,  United 
Auto  Workers,  National  Association  of  Public 
Television  Stations  and  National  Federation 
of  Local  Cable  Programmers. 

SO.  Community  Television  Netwoik.  NTIA 
and  National  Innovative  Programming 
Network  find  the  first-filed  preference 
acceptable. 

81.  Minority-Ownership  Preference.  The 
preference  proposed  for  minority  ownership 
is  widely  supported,  by  Spanish  International^ 
Network,  NTIA,  Community  Television 
Network,  Consumer  Federation  of  America. 
Grassroots  Video,  National  League  of  Qties, 
National  Congress  of  American  Indians, 
Corporation  for  Public  Broadcasting,  ACORN, 
International  Broadcasting  Network.  National 
Federation  of  Local  Cable  Programmers, 
National  Innovative  Programming  Network. 
National  Qtizens  Committee  for 
Broadcasting,  United  Auto  Workers, 
Ventures  in  Communications,  Western 
Communications  Research  Institute  and 
Microband.  National  Black  Media  Coalition 
would  prefer  channel  reservations  for 
minority  applicants  to  a  minority  preference. 
Mason  believes  100  percent  ownership  by 
minorities  is  preferable  to  the  over  50  percent 
proposed.  National  Association  of 
Broadcasters  contends  that  minority 
participation  in  management  of  the  stations 
must  be  considered  in  conjunction  with  mere 
ownership.  Turner  would  like  minority- 
oriented  program  proposals  to  be  considered 
part  of  the  minority  preference.  SINO  says 
the  minority  ownership  criterion  should  be 
based  on  the  existing  comparative  criteria, 
including  the  extent  of  minority  ownership, 
the  degree  of  integration  of  ownership  and 
management  program  proposals.  Summers 
concurs,  averring  that  minority  ownership 
alone  might  be  unconstitutional,  but  that  the 
existing  criteria,  including  participation  of 
ownership  in  management  local  ownership, 
past  broadcast  record,  program  proposals 
and  civic  involvement  of  ownership,  should 
be  part  of  the  minority  evaluation. 

82.  CBS  contends  that  a  minority 
preference  is  tantamounhto  reverse 
discrimination,  that  minority  control  cannot 
be  assured  by  an  Initial  preference,  absent  a 
trafficking  prohibition  and  that  the 
Commiaaion  cannot  make  an  irrebuttable 
presumption  that  minority  owners  will  air 
minority-oriented  programming.  Federal 
Express  agrees  that  a  minority  preference  is 
discriminatory.  The  National  Hockey  League 
complains  that  it  inhibits  the  fiee  enterprise 


system.  E  &  Craney  opposes  it  on  the 
grounds  diat  excellence  of  service  should  be 
the  sole  criterion  of  a  license  award. 

83.  Preference  for  Women.  A  number  of 
parties  contend  that  although  not  within  the 
Commission's  definition  of  minority,  female 
low  power  applicants  should  receive  a 
comparative  preference.  They  include  the 
National  League  of  Cities,  NTIA.  Corporation 
for  PubUc  Broadcasting,  American  Women  in 
Radio  and  Television.  National  Federation  of 
Local  Cable  Programmers,  Western 
Communications  Research  Institute,  United 
Auto  Workers,  Microband.  Los  Angeles 
Children's  Hospital  and  Consumer  Federation 
of  America. 

84.  Noncommercial  Preference.  The 
proposed  preference  for  noncommercial 
service  is  favored  by  Grassroots  Videa 
National  Black  Media  Coalition.  National 
Congress  of  American  Indians,  National 
League  of  Cities,  Corporation  for  Public 
nx>adca8ting,  International  Broadcasting 
Network.  Mason.  National  Innovative 
Programming  Network.  National  Federation 
of  Local  Cable  Programmers.  United  Auto 
Workers,  Ventures  In  Communications  and 
Western  Communicatiotu  Research  Institute. 
National  Citizens  Committee  for 
Broadcasting  believes  the  preference  should 
be  afforded  to  nonprofit  corporations 
applying  for  low  power  stations.  National 
Association  of  Public  Television  Stations 
would  Uke  the  preference  to  go  to  public 
service  programming  proposals.  Independent 
Cinema  Artists  and  Producers  wants  a 
preference  for  local  noncommercial 
programming  only. 

85.  The  noncommercial  preference  is 
opposed  by  NBC  Summers,  Consumer 
Federation  of  America  and  the  National 
Hockey  League.  The  comment  of  the  now- 
defunct  Executive  Council  on  Wage/Price 
Stability  claims  that  noncommercial  stations 
are  becoming  increasingly  less  important 
because  of  the  increase  in  "high-brow" 
programming  on  commercial  stations.  CBS 
says  that  it  is  not  clear  why  noncommercial 
service  is  more  in  the  public  interest  than 
commercial  service.  E.  B.  Craney  believes  the 
only  appropriate  comparative  criterion  is 
excellence  of  service,  whether  commerdal  or 
noncommerdaL  National  Association  of 
Broadcasters  avers  that  the  presence  of  a 
noncommercial  station  in  no  way  assures 
that  a  market's  needs  will  be  met 

86.  Commercials  on  Noncommercial 
Stations.  Several  comments  raise  the  issue  of 
whether  noncommercial  low  power  stations 
that  air  commercials  nevertheless  should 
receive  a  comparative  preference.  National 
League  of  Cities  and  Ventures  In 
Communications  support  this  view.  United 
Auto  Workers  believes  this  is  permissible,  so 
long  as  no  profit  is  made.  National  Innovative 
Programming  Network  would  give  a 
preference  point  for  instructional 
programming,  whether  proposed  by  a 
commercial  or  noncommercial  applicant 
Global  Village  proposes  a  preference  in  die 
situation  under  consideration,  so  long  as  the 
majority  of  tiie  station's  time  is  without 
commercials.  ACORN  would  give  a 
preference  to  applicants  that  are  nonprofit 
corporatioDS,  whether  or  not  they  propose  to 
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have  advertising.  National  Federation  of 
Local  Cable  Programmera  would  rank 
noncommercial  applicants  in  the  basis  of  the 
highest  percentage  of  advertising-free  time 
proposed  and  issue  preference  points  on  that 
basis.  See  paragraph  91.  infra.  National 
Gtizens  Committee  for  Broadcasting  supports 
the  concept  of  a  noncommercially-preferred 
low  power  station  being  permitted  to  sell  up 
to  ten  hours  per  day  to  a  commercial  entity, 
so  long  as  the  noncommercial  entity  is  kept 
strictly  separate  from  the  commercial  entity, 
even  if  one  owns  the  other.  Western 
Communications  Research  Institute,  SINO 
and  Microband  believe  that  noncommercial 
low  power  stations  should  be  bound  by 
S  73.621  of  the  rules,  which  currently  forbids 
advertising  on  full-service  stations. 

87.  Clianne/ Reservations  for 
Noncommeicial  Stations.  Corporation  for 
Public  Broadcasting  proposes  that  channels 
be  set  aside  for  noncommercial  low  power 
stations  in  the  top  ISO  markets,  the  number  of 
channels  to  be  set  aside  to  be  determined  by 
the  population  of  the  market  It  is  claimed 
that  only  in  this  way  will  the  more  slowly 
developing  noncommercial  service  be 
permitted  to  develop  fully  in  the  low  power 
context  See  paragraph  24,  supra.  Western 
Communications  Research  Inistitute  believes 
that  Channels  2  through  4  and  14  through  35 
should  be  set  aside  for  noncommercial  low 
power  stations  and  that  a  comparative 
preference  should  be  afforded  to 
noncommercial  applicants  for  channels  over 
35.  National  Federation  of  Local  Cable 
Programmers  supports  the  concept  of  channel 
reservations  for  noncommercial  low  power 
applicants  only  if  no  comparative  preference 
is  to  be  awarded  to  same. 

sa  Free  vs.  Pay.  William  Sullivan.  National 
Association  of  Broadcasters,  Los  Angeles 
Children's  Hospital,  International 
Broadcasting  Network  and  Consumer 
Federation  of  America  believe  that  free  low 
power  stations  should  be  preferred  over 
those  proposing  subscription  service. 
Community  Television  Network  disagrees. 

89.  Local  Preference.  A  number  of  parties 
propose  a  preference  for  some  sort  of  local 
component  whether  ownership,  program 
origination  or  orientation.  These  include  the 
United  Church  of  Christ  the  National  League 
of  Cities  and  William  Sullivan.  Potomac 
Communications  favors  a  local  ownership 
preference.  Daniel  Mayeda  would  give  a 
comparative  preference  for  50  percent  local 
ownership.  Video  makers  would  prefer  local 
owners  proposing  service  oriented  to  unique 
community  needs.  Community  Television 
Network  would  give  a  comparative 
preference  for  100  percent  participation  of 
local  owners  in  management  of  a  low  power 
station  proposing  locally  produced  news  of 
public  affairs  programming.  Thomas  Smith 
would  give  a  comparative  preference  to  local 
origination  of  public  service  programming. 
National  Federation  of  Local  Cable 
Programmers  and  Los  Angeles  Children's 
Hospital  would  prefer  local  ownership  and 
programming.  Video  Factory  would  award  a 
preference  point  for  locally  originated  "high 
quality  art  and  cultural  programming." 
Independent  Cinema  Artists  and  Producers 
believe  a  preference  should  go  to  local 
noncommercial  programming.  Praxis  would 


favor  progranu  to  serve  local  needs. 
International  Broadcasting  Network  would 
give  preference  to  locally  produced 
programming.  Consumer  Federation  of 
America  would  give  a  comparative 
preference  for  local  access  and  management 
and  programming  addressed  to  local 
concerns.  Ventures  In  Communications  also 
would  prefer  a  proposal  that  includes  local 
access  and  program  origination.  Metonomy 
would  favor  local  small  business  as  low 
power  applicants. 

90.  Microband  disagrees,  stating  that  the 
market  may  be  depended  upon  to  provide 
local  programming,  if  there  is  demand  for  it 
GEBCO  and  joint  comments  Rled  by  various 
broadcast  licensees  argue  that  a  further 
notice  of  proposed  rule  making  is  necessary 
to  explore  further  the  entire  issue  of 
comparative  preferences. 

91.  Translator  vs.  Low  Power  Station. 
UFTV  Systems,  Residential,  Colorado 
Translator  Association  and  OK  TV 
Translator  Company  argue  that  existing 
translator  licensees  should  get  a  comparative 
advantage  when  seeking  to  add  low  power 
features  in  competition  t^th  new  low  power 
applicants,  in  recognition  of  the  service 
previously  provided  by  the  translator.  NBC 
and  joint  comments  filed  by  broadcast 
licensees  aver  that  extension  of  the  coverage 
of  a  full-service  station  should  be  the  only 
decisive  comparative  preference. 
Telecommunity  believes  that  a  locally- 
originating  low  power  application  should  be 
preferred  over  a  translator  application. 
Consumer  Federation  of  America  and 
Ventures  In  CommunicationB  agree  that  low 
power  appUcations  should  be  favored  when 
in  competition  with  translator  applications. 
Gammon  and  Grange  and  Microband 
disagree. 

92.  NBC  argues  that  all  relevant 
comparative  factors  must  be  weighed 
together,  particularly  technical  and  service 
characteristics  of  mutually  exclusive  low 
power  proposals.  National  Association  of 
Broadcasters  contends  that  the  proposed 
preferences  are  not  flexible  enough.  National 
Translator  Association  and  National  Council 
of  Churches  urge  that  all  relevant 
comparative  factors  be  considered. 
Washington  State  Association  of 
Broadcasters  would  like  the  1965 
comparative  criteria  used  for  low  power 
applications.  Summers  argues  that  the 
proposed  preferences  are  not  sufficiently 
detailed  to  provide  a  basis  for  a  meaningful 
choice  among  competing  appbcants,  stating 
that  the  present  cviteria  are  preferable. 
Response  argues  that  the  secondary  nature  of 
the  low  power  service  justifies  abbreviated 
preferences.  Turner  would  like  a  system  of 
weighted  preferences,  the  foremost  for  live 
informational  programming  proposals,  the 
next  most  important  for  minority  ownership 
and  the  least  most  Important  for 
noncommercial  applicants.  NTIA  would  give 
equal  weight  to  the  following  comparative 
criteria:  First-to-file,  ownership  (demerit  for 
duopoly  situations],  women  or  minority 
applicant  but  would  not  consider  the 
proposed  service  area.  Ed  Craney  would 
place  paramount  et&phasis  upon  excellence 
of  service  as  a  comparative  criterion.  Thomas 
Smith  would  look  to  local  origination. 


minority  ownership,  minority  programming 
and  proposed  coverage  area  as  comparative 
criteria.  Joint  comments  filed  by  various 
cable  companies  cite  financial  qualifications, 
ability  to  meet  local  needs,  local  preference 
and  proposed  service  as  appropriate 
comparative  criteria.  Los  Angeles  Children's 
Hospital  suggests  ownership  by  the 
handicapped  and  women,  local  ownership 
and  programming,  time  sharing  or  other 
Innovative  concepts,  service  to  underserved 
audiences  or  geographical  areas  and  free 
service  as  meriting  favorable  comparative 
consideration.  Gammon  and  Grange  suggests 
that  in  urban  markets  a  preference  be 
afforded  to  the  first  specialized  programming 
of  itsldnd. 

93.  National  Association  of  Public 
Television  Stations  believes  that  the 
comparison  of  competing  low  power  • 
applications  should  include  the  complete 
range  of  relevant  criteria,  including  public 
service  programming,  other  media  interests 
and  local  ownership.  National  Association  of 
Low  Power  Broadcasters  also  favors  a 
greater  range  of  preferences,  stating  that  the 
Commission  should  determine  the  unmet 
needs  of  a  service  area  and  award  the  license 
on  that  basis.  Mason  would  give  a  preference 
point  for  residence  of  the  licensee  in  the 
proposed  service  area,  noncommercial 
service,  100  percent  minority  ownership,  no 
more  than  51  percent  ownership  of  another 
broadcast  facility  and  demonstrated 
broadcasting  expertise  (two  years  of  woiic  or 
four  years  of  education).  In  case  of  a  tie,  the 
license  would  be  awarded  to  the  most 
extensively  qualified  applicant 

94.  ABC  argues  that  a  further  notice  of 
proposed  rule  making  must  be  issued  to 
consider  expanded  comparative  criteria, 
including  ability  to  implement  proposals, 
recognition  of  the  value  of  traditional 
translator  service,  financial  qualification, 
prior  broadcast  experience  and  record, 
familiarity  with  the  community  to  be  served, 
ability  to  acquire  or  produce  programming 
and  program  plans.  GEBCO  and  Joint  Reply 
of  Broadcast  Licensees  also  recommend  a 
further  notice  of  proposed  rule  making  to 
consider  as  comparative  issues:  minimnni 
hours  of  operation,  local  origination, 
familiarity  with  community  interests, 
recognition  of  translator  service,  minority 
population  served,  noncommerdad  service, 
the  need  for  local  service,  the  need  for  STV 
and  program  proposals. 

95.  Community  Television  Network 
advocates  a  paper  hearing  preference  system 
based  in  part  upon  media  concentration,  with 
two  points  if  the  applicant's  other  broadcast 
interests  reach  fewer  than  fifteen  percent  of 
national  television  households,  one  point  if 
they  reach  between  fifteen  and  iwenty 
percent  of  national  television  households  and 
no  points  if  they  reach  over  twenty  percent 
CTN  also  would  award  two  points  for  at  least 
one-half  hour  per  day  of  local  informational 
programming,  two  points  for  minority 
ownership  and  one  point  for  100  percent 
participation  of  local  owners  In  management 
CTN  would  not  give  comparative  merit  to 
free  versus  pay  service,  hours  of  operation, 
first-filed  application,  population  covered  or 
efficient  use  of  spectrum,  on  the  grounds  that 
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these  factors  are  too  difficult  to  evaluate 
without  an  oral  hearing.  Consumer 
Federation  of  America  would  award 
comparative  preference  to,  in  descending 
order  of  importance,  low  power  versus 
translator  service,  minority  and  female 
ownership,  specialized  programming 
addressing  local  concerns  [e.g.,  programming 
for  the  elderly,  handicapped,  foreign 
language,  cultural  and  educational 
programming),  opportunity  for  local  access, 
commitment  to  Fairness  Doctrine  and  access 
for  political  candidates,  news  and  public 
a^airs  programming,  control  of  least  other 
broadcast  interests,  local  management  EEO 
compliance,  hours  of  operation,  free  versus 
pay  service,  amount  of  commercial  material 
and  originated  programming.  NBMC  indicates 
that  it  assumes  that  the  Commission's  EEO 
policies  will  apply  to  low  power  stations. 

96.  International  Broadcasting  Network 
proffers  a  three-tiered  preference  system,  first 
awarding  one  point  each  for  noncommercial 
•ervice,  minority  ownership  and  free  versus 
pay  service:  then,  in  the  event  of  a  tie,  one 
point  each  for  locally  produced  programming 
and  absence  of  other  broadcast  interests  and. 
flnally.  one  point  each  for  specialized 
programming  and  greatest  hours  of  operation. 
Corporation  for  Public  Broadcasting  would 
consider  minority  ownership,  female 
ownership,  local  origination  facihties  (as 
opposed  to  local  o%vnership),  absence  of 
other  media  interests,  efficient  use  of 
frequency  [i.e.,  laiger  service  area  than 
competitor  by  a  least  50  percent)  and 
noncommercial  service  (outside  the  top  150 
markets,  where  CPB  advocates 
noncommercial  channel  reservations).  See 
paragraphs  27  and  64.  supra,  on  the 
comparative  process. 

97.  Wilham  Sullivan  advocates  the 
following  system  of  preferences: 
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98.  The  National  Federation  of  Local  Cable 
Programmers  suggests  the  following 
preference  scheme: 
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99.  Western  Communications  Research 
Institute  proix>sed: 
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Western  Communication  Research  Institute 
would  not  consider  the  size  of  the  service 
area,  the  {X)pulation  served  or  specific 
program  proposals. 

Sununaiy  of  Comments  and  Reply  Comments 
Filed  in  Response  to  die  Further  Notice  of 
Proposed  Rule  Maldng 

1.  Automated  Processing.  A  number  of 
parties,  including  CBS  and  NBC  support  the 
concept  of  automated  processing  with  a 
prohibited  contour  overlap  standard.  CPB 
proposes  a  system  virtuaUy  identical  to  that 
proposed  in  the  Further  Notice.  According  to 
CPB,  the  application  should  include  location, 
frequency,  ERP,  antenna  gain  and 
directionality  and  HAAT.  Field  strengths 
should  be  calculated  in  accordance  with 
f  73.684  of  the  rules.  Processing  should  be 
accomplished  using  automated  terrain  data, 
the  F(50,10)  curves  and  standardized  antenna 
patterns.  NAPTS  evinces  concern  that  low 
power  stations  not  be  locked  into  their 
initially  authorized  facilities  and  suggests 
that  the  Commission  establish  and  assume 
maximum  power  and  antenna  height  in 
processing.  NTA  opposes  this  concept  on 
grounds  of  spectral  efficiency.  NAB  opposes 
protecting  future  low  power  facilities 
increases.  Cox  approves  automated 
processing  only  to  reduce  the  present 
apphcation  backlog.  NAB  endorses 
automated  processing,  but  adds  that  manual 
engineering  review  should  continue,  as  well 


2.  Other  parties  advocate  retention  of  the 
mileage  separations  '  and  the  two-tiered 
mode  of  processing  originally  proposed: 
Applicants  first  should  try  to  meet  the 
mileages,  but  if  they  cannot  they  may  submit 
a  special  engineering  showing  with  a  request 
for  waiver  of  the  mileage  separations.  ABC, 
American  Christian  Television  Systems,  EIA 
and  Cox  are  in  this  group.  MST  proposes  a 
new  set  of  mileage  separations  for  low  power 
stations.  Field  would  have  the  Commission 
estabUsh  three  classes  of  low  power  stations, 
each  with  mileage  separations  prescribed: 
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3.  A  number  of  parties  urge  the 
Commission  to  permit  UHF  low  power 
licensees  to  accept  interference  received  on 
the  seventh,  fourteenth  or  fifteenth 
adjacency.  They  include  ACTS.  CTN, 
Kitchen.  Neighborhood.  NTA  and  TafL  CPB, 
Kitchen  and  Taft  also  advocate  elimination  of 
the  separation  directed  toward 
intennodulation  interference. 

4.  A  great  number  of  parties,  including 
OEBNC  and  Multilingual  object  that  the  low 
power  UHF  protected  contour  is  too  small,  a 
result  they  aver,  of  the  unreaUstic 
assumption  on  which  the  84  dBu  contour  was 
calculated.  Community  Media  Network  says 
that  instead  of  assuming  two  maximum 
facilities  UHF  stations  at  the  minimum 
separation,  the  UHF  stations  should  be 
assumed  to  operate  at  1  megawatt  power 
with  1.000  foot  antennas,  which  more  closely 
approximates  actual  full  service  UHF  station 
operating  characteristics.  AGK  finds  the 
contour  proposed  for  VHF  low  power  stations 
acceptable,  but  with  ACTS,  recommends  a 
74  dBu  protected  contour  for  UHF  low  power 
stations.  CTN,  Neighboriiood.  Storer  and  Tafl 
would  have  a  70  dBu  protected  contour  for 
UHF  low  power  stations.  EIA  beUeves  the 
UHF  adjacent  channel  D/U  ratio  should  be 
used  for  UHF  low  power  stations.  MST  says 
that  the  low  power-to-low  power  station 
protected  contours  proposed  are  adequate. 
CPB  says  that  they  are  too  small  and  that  the 
Grade  B  contour  should  be  used.  Cox 
believes  that  the  low  power  protected 
contour  should  be  the  higher  of  the  Grade  B 
or  interference  received  from  full  service 
stations.  IBN  proposes  a  Graded  protected 
contour  for  low  power  stations  as  follows: 
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King  wants  low  power  stations  protected 
beyond  the  Grade  B  contour.  Garryowen, 
complaining  that  the  protection  standards 
proposed  for  low  power  stations  won't 
protect  existing  translators,  proposes  the 
following  protected  contours  for  low  power 
stations: 
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NBC  suggests  an  8-to-lO  dB  increase  in  the 
d/U  ratios  proposed  for  both  low  power  and 
full  service  stations.  OEBNC  states  that  low 
power  protected  contours  should  be  defined 
with  reference  to  the  population  and  area 
proposed  to  be  served. 

5.  Spectra  argues  that  the  Conunission 
should  not  play  the  role  of  engineer  but 
should  rely  on  applicants'  engineering 
showings  and  suggests  five  percent 
interference  caused  and  ten  percent 
probability  of  interference.  Taft  advocates 
use  of  the  antenna  radiation  height  above  the 
elevation  center  of  the  community  of  license 
instead  of  height  above  average  terrain.  NBC 
agrees  that  HAAT  is  too  burdensome  for 
applicants  to  compute.  CPB  favors  use  of 
HAAT,  for  greater  spectral  efficiency. 

6.  Protection  to  full  service  stations.  A 
number  of  parties  advocate  protection  of  any 
service  received  from  full  service  stations. 
MST.  endorsed  by  EIA.  GEBCO,  ABC.  Storer 
and  Joint  Comments  filed  by  broadcast 
licensees,  proposes  a  set  of  mileage 
separations  for  low  power  stations,  or. 
alternatively,  that  low  power  stations  he 
required  to  protect  the  following  contours  of 
full  service  stations: 
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7.  Cox.  In  response  to  CPB's  argument  that 
a  low  power  station  will  provide  more  truly 
local  service  than  a  full  service  station  at  the 
farthest  reaches  of  its  signal,  points  out  that 
full  service  stations  have  a  secondary 
ascertainment  obligation  within  their  field 
intensity  contours.  Cox  proposes  that  a  low 
power/full  service  protected  contour  be 
established  seven  dB  below  the  Grade  B  at  40 
dfiu.  similar  to  that  adopted  in  Docket  20735 
for  Channel  200/ Channel  6  protection.  Cox 
also  asks  that  low  power  stations  that  would 
cause  interference  to  full  service  stations  that 
increase  facilities  be  required  to  amend  their 


licenses  to  correct  the  interference  within  60 
days  after  issuance  of  the  fuU  service 
construction  permit  NAB  concurs  that  full 
service  stations  should  be  protected  beyond 
the  Grade  B  by  low  power  stations,  adding 
that  the  Grade  B  concept  should  be  re- 
examined before  it  is  used  as  an  allocations 
tool.  QC  argues  that  the  standards  must  be 
flexible  and  allow  for  waivers  in  deserving 
cases,  suggesting  that  the  Commission  permit 
no  low  power  interference  to  existing  service 
beyond  the  full  service  Grade  B  contour 
where  the  low  power  signal  would  cause 
"significant  degradation"  to  the  full  service 
signal,  in  terms  of  the  number  of  hosueholds 
affected.  ACTS  suggests  a  rule  requiring  low 
power  stations  to  protect  a  full  service  signal 
l>eyond  the  Grade  B  contour  where  it  is 
"significantly  viewed,"  as  defined  in  i  76.54 
of  the  rules.  iGtchen  beUeves  that  actual 
reception  should  be  the  test  of  protection  of 
service  by  low  power  licensees.  AGK 
suggests  that  the  Commission  not  license  a 
low  power  station  in  any  community  outside 
the  Grade  B  contour  of  a  full  service  station  if 
the  community  is  within  the  ADI  (area  of 
dominant  influence]  of  the  full  service 
station.  CBS  advocates  a  requirement  that 
low  power  appUcants  choose  the  channel 
least  likely  to  cause  interference  and  that  the 
Commission  then  protect  service  received 
beyond  a  full  service  station's  Grade  B 
contour  on  a  complaint  basis.  Field  would 
reqjilre  low  power  applicants  to  engage  in 
prior  frequency  coordination  with  full  service 
Ucensees,  in  the  hopes  that  this  policy  would 
encourage  private  resolution  of  interference 
disputes. 

8.  NAFTS  avers  that  full  service  stations 
should  receive  protection  from  low  power 
stations  at  least  to  the  Grade  B  contour. 
Spectra  contends  that  service  received 
beyond  the  full  service  Grade  B  contour 
should  be  disregarded,  in  a  low  power 
context  ACTS  and  Attaway  believe  that  low 
power  stations  should  have  to  protect  the 
Grade  B  contour  of  full  service  stations. 
Community  Media  Network  agrees,  arguing 
that  full  service  stations  should  be  limited  to 
their  power  levels  as  of  a  date  certain,  e^.. 
December  31, 1982.  NTA  advocates  low 
power  stations  protecting  full  service  station 
coverage  to  the  Grade  B  contour,  except 
where  terrain  prevents  actual  reception  of  a 
full  service  station  within  the  predicted 
Grade  B  contour. 

0.  CPB.  supported  by  IBN,  argues  that  low 
power  stations  should  not  have  to  protect  full 
service  stations  to  their  Grade  B  contours 
because  two  full  service  stations  are  not 
required  to  protect  each  other's  signal  to  the 
Grade  B  contour.  MST  contests  this  by 
pointing  out  that  neither  of  two  full  service 
stations  is  secondary  to  the  other,  as  low 
power  is  to  full  service.  CPB  adds  that  low 
power  stations  are  more  likely  to  provide 
truly  local  service  than  are  full  service 
stations  at  the  perimeter  of  their  field 
intensity  contours.  CPB  recommends  that  the 
following  full  service  contours  should  be 
protected  by  low  power  stations: 
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10.  Terrain  roughness.  Several  partiet, 
including  Attaway,  Community  Media 
Network,  NTA,  Multilingual  and  OEBNC 
reconunend  that  terrain  roughness  Im 
considered  in  processing,  to  achieve  greater 
spectral  efficiency.  Others,  including  ABC. 
NAB  and  Spectra,  argue  that  automated 
terrain  data  is  not  sufficiently  reliable  to 
justify  the  cost 

11.  CfffaeL  ABC  Cox  and  MST  argue  that 
use  of  a  nonstandard  offset  factor  is  too 
expensive  to  justify  its  implementation.  CBS 
believes  that  relaxed  frequency  tolerance 
standards  such  as  those  proposed  will  not 
permit  the  maintenance  of  a  nonstandard 
visual  carrier  offset  factor.  Other  » 
conimenters,  including  NTA.  Multilingual  and 
Gallagher  and  Johnson,  support  the  use  of  a 
nonstandard  offset  factor  as  an  interference 
reducer,  provided  that  frequency  stabilify  is 
required.  CPB  endorses  the  use  of  a  10  kHz 
offset  factor,  with  1  kHz  frequency  tolerance 
required.  Field  would  permit  ±20  kHz  offset 
with  a  ±  1.5  kHz  frequency  tolerance 
requirement  TV  Technology  Corp  and  IBN 
support  a  8  or  24  kHz  offset  factor  with  a  ±  1 
kHz  tolerance  requirement  Kitchen  endorses 
use  of  an  offset  factor  with  a  tolerance 
requirement  on  a  waiver  basis,  in  large 
cities.  OEBNC  and  Conununify  Media 
Network  endorse  a  higher  frequency 
tolerance  requirement  NTA  would  require  a 
stricter  tolerance  standard  where  it  proves 
necessary  on  a  case-by-case  basis.  EIA 
would  require  between  2  and  3  kHz 
tolerance. 

12.  Attaway,  Kitchen,  Multilingual  CMN, 
NTA,  OEBNC  and  Spectra  support  the 
indusion  of  a  front-to-back  ratio  in  the 
protection  ratio,  as  proposed  in  paragraph  10 
of  the  Further  Notice.  A  number  of  other 
parties,  including  ABC  MST,  CBS,  CPB,  Cox, 
EIA.  Field.  Gallagher  and  Johnson,  NAB. 
Storer,  Taft  ACTS,  IBN  and  NBC  advocate 
consideration  of  a  front-to-back  ratio  as  a 
safefy  factor  only.  Storer  contends  that  use  of 
a  front-to-back  ratio  has  l>een  considered  and 
rejected  in  BC  Docket  No.  80-490,  VHP  Drop- 
Ins.  See,  Notice  of  Proposed  Rule  Making,  BC 
Docket  No.  80-499,  83  F.C.C  2d  51, 102  (1980). 
The  other  comments  aver  that  outdoor 
receiving  antennas  cannot  be  relied  upon  to 
afford  additional  protection  against 
Interference  in  a  uniform  manner.'  CPB 
believes  inclusion  of  a  front-to-back  ratio 
would  result  in  low  power  stations  receiving 
more  interference  from  full  service  stations 
than  they  would  otherwise. 

13.  Several  parties,  including  ABC  Taft 
Cox.  NAB  and  MST.  express  the  concern  that 
any  standards  adopted  ensure  the  secondary 
spectrum  priorify  of  low  power  stations,  as 
well  as  ensuring  that  full  service  stations  are 
fully  protected  &t>m  interference.  Others 
believe  that,  in  certain  circumstances,  the 
status  of  power  of  low  power  stations  should 
be  enhanced.  As  discussed  in  paragraph  4, 
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above,  Carryowen  believe*  that  higher  power 
it  necesBary  for  low  power  adequately  to 
serve  rural  areas.  IBN  wants  the  standards  to 
afford  full  protection  between  low  power 
stations  and  to  permit  futiu«  facilities 
increases  to  ensure  good  reception.  NTA 
would  like  rural  low  power  stations  to  be 
fully  protected  from  interference  within  the 
city  of  license. 

14.  A  number  of  comments,  including  those 
of  CBS  and  Garryowen.  believe  that  any 
standards  adopted  should  ensure  protection 
from  interference  to  traditional  translators. 
OEBNC  and  NTA  believe  that  existing 
translators  that  do  not  meet  the  standards 
adopted  should  be  grandfathered  NTA 
would  like  low  power  stations  to  b«  required 
to  protect  existing  translators  to  a  contour 
twenty  miles  beyond  the  Grade  B  contour  of 
the  station  the  translator  rebroadcasts.  CMN 
also  advocates  full  protection  from 
interference  by  low  power  stations  for 
translaiur*  completing  plans  of  area-wide 
coverage  by  full  service  stations.  AGK 
proposes  a  comparative  preference  for 
translators  proposed  by  full  service  stations 
within  their  Grade  B  contours.  KHQ,  Taft  and 
King  would  like  low  power  applicants  to  be 
required  to  show  that  they  will  not  Interfere 
with  the  off-air  input  channels  of  translators, 
as  well  as  their  output  channels.  King  also 
believes  that  low  power  stations  should  be 
required  to  protect  translators  outside  their 
Grade  B  contour. 

15.  NCTA  complains  that  the  Further 
Notice  does  not  propose  that  low  power 
stations  protect  the  use  of  radio  frequencies 
by  cable  systems.  The  Commission  should, 
according  to  NCTA,  require  frequency 
coordination  between  low  power  apphcants 
and  cable  operators.  NCTA  also  would  prefer 
low  power  stations  only  to  be  licensed  in 
UHF  channels,  but  if  the  Commission  should 
license  low  power  stations  in  VHP  channels, 
NCTA  believes  that  low  power  licensees 
should  be  held  responsible  to  correct  all 
interference  between  low  power  and  cable, 
including  interference  to  set-top  converters 
on  output  channels  2,  3  or  4.  interference  to 
cable  headends  and  frontend  overload,  all  of 
which  NCTA  claims,  would  be  very 
expensive  for  the  cable  operator  to  correct 
NTA  would  have  low  power  licensees  protect 
CATV  systems  to  twenty  miles  beyond  the 
Grade  B  contour  of  stations  whose  signal  the 
CATV  system  extends,  Taft  would  require 
showings  from  low  power  applicants  that 
they  will  not  interfere  with  any  existing  cable 
system  off-air  pickup.  MST  objects  to 
NCTA's  proposal,  averring  that  cable 
systems  have  to  remedy  cable/low  power 
interference,  because  cable  does  not  have  to 
pay  for  programming  but  charges  for  program 
service.  NAB  also  opposes  low  power  having 
to  protect  cable  reception  at  the  headend  or 
the  output  channel  of  set-top  converters, 
further  contending  that  cable  systems  can 
correct  frontend  overload  with  filters. 

16.  A  number  of  parties  decry  the 
protection  standards  proposed  for  land 
mobile  systems.  The  Central  Committee  on 
Telecommunications  of  the  American 
Petroleum  Institute  emphasizes  the  health 
and  safety  factors  involved  in  maintaining 
interference-free  communications  service  to 
offshore  drilling  personnel  in  the  Gulf  Coast 


off  Southern  Louisiana.  The  Offshore 
Telephone  Company  concurs.  They  are 
concerned  that  the  Chaiuiel  17  land  mobile 
stations  in  Southern  Louisiana  and  others 
»vill  receive  interference  from  low  power 
stations,  because  the  assumed  maximum 
facilities  UHF  stations  on  which  the  low 
fKjwer/full  service  UHF  separations  are 
based  are  unrealistic.  Where  land  mobile, 
shares  frequencies  with  full  service  television 
stations,  it  is  averred,  low  power  stations 
should  be  secondary  to  both.  The  Offshore 
Telephone  Company  would  require  low 
power  applicants  to  select  the  highest 
available  UHF  channel  and  believes  that 
enhanced  separation  criteria  bt>m  Zone  3 
should  be  applied  to  low  power  stations 
proposed  in  Zone  3.  APCO  believes  that  land 
mobile  stations  would  receive  interference 
from  low  power  stations  because  of  the 
wideband  characteristics  of  television 
receivers.  APCO  would  prohibit  low  power 
stations  on  Channels  14  throu^  20  and  on  4 
and  5,  to  protect  the  72  through  76  MHz  band 
between  Channels  4  and  5  that  is  used  by 
land  mobile.  Motorola  advocates  increased 
separations  to  prevent  low  power 
interference  to  land  mobile  base  stations,  viz. 
a  190  mile  co-channel  separation  between  a 
•  low  power  station  and  the  center  of  the  land 
mobile  dty  and  a  170-mile  adjacent  channel 
separation.  NABER  endorses  these 
separations,  adding  that  low  power 
applicants  should  be  required  to  choose  from 
channels  S5  through  09  first  and  that  low 
power  stations  should  not  be  permitted  on 
Channels  14  through  20  within  115  miles  of 
the  urban  areas  in  which  these  channels  may 
be  used  by  land  mobile.  Radio  Broadcasters, 
concerned  that  land  mobile  stations  in 
Philadelphia  will  receive  interference  from 
low  power  stations,  argue  that  the  F( 50.50) 
curves  instead  of  the  F(50.10)  curves  should 
be  used  to  calculate  permitted  low  power 
signal  strengths  in  relation  to  the  land  mobile 
channels  and  suggest  that  co-channel  low 
power  stations  should  not  be  permitted  to 
exceed  38  dBu  at  the  land  mobile  protected 
contour.  08  dBu  is  suggested  for  adjacent 
channel  stations.  Telocator  advocates 
prohibition  of  low  power  stations  from 
Channels  14  through  20  and  4  and  5.  and  a 
140-mile  separation  requirement  from 
Philadelphia  and  Los  Angeles  on  Channel  21. 
17.  ACTS,  on  the  other  hand,  contends  that 
the  threat  of  interference  by  low  power  to 
land  mobile  is  not  as  serious  as  that  claimed 
by  land  mobile  advocates.  Kitchen  agrees 
with  the  land  mobile  protection  standards 
proposed  in  the  Further  Notice  and  also 
believes  that  low  power/land  mobile  sharing 
should  be  reinstituted  on  Channels  70  through 
83.  NTA  would  like  land  mobile  removed 
from  the  other  channels  used  by  television 
and  relegated  entirely  to  70  through  83.  WHP 
would  permit  low  power  on  Channels  14 
through  20  without  regard  to  land  mobile  and 
remove  land  mobile  to  Channels  70  through 
83  (in  the  806  and  960  MHz  band).  MST  also 
would  remove  land  mobile  uses  from 
Channels  14  through  20  and  opposes  keeping 
low  power  off  Channels  4  and  5. 
Neighborhood  would  either  remove  land 
mobile  from  Channels  14  through  20  or  have 
no  fixed  protection  standards  for  land  mobile 
by  low  power  applicants  on  those  channels. 


but  require  a  noninterference  showing  by  tha 
low  power  applicant  NJTV  contends  that 
adjacent  channel  interference  to  land  mobile 
is  not  a  serious  risk  and  simply  would 
condition  low  power  grants  on  the  licensee's 
correcting  any  interference  caused  to 
adjacent  channel  land  mobile  stations.  N]TV 
also  advocates  the  Commission's  appointing 
a  committee  to  investigate  the  land  mobile 
and  television  channel  sharing  issue. 

Appendix  E— Tiered  Applicatioa  Procesaing 
Procedure*  for  Pending  Appficattons 

1.  The  Commission  currently  is  confrxmted 
with  an  unprecedented  processing  backlog  of 
more  than  6,500  applications  for  television 
translators  and  low  power  stations.  While 
herein  we  adopt  chaimel  allocation  standards 
tailored  to  rapid  computerized  interference 
analysis,  the  full  implementation  of  this 
capability  cannot  be  realized  for  at  least  the 
next  12  months.  During  this  period,  the 
processing  staff  faces  the  enormous  task  of 
identifying  mutually  exclusive  applications 
on  an  essentially  manual  basis. '  We  also  are 
confronted  by  a  situation  in  which  a  sizeable 
majority  of  the  applications  propose  service 
in  (he  larger  television  markets.  We  estimate 
that  approximately  one  half  of  the 
applications  are  associated  with  the  top  SO 
television  maikets  and  70  percent  with  the 
top  100  maikets.  in  contrast,  only  15  to  20 
percent  propose  to  locate  outside  of  any 
ranked  market  i.e.,  outside  a  market  having 
at  least  one  commercial  television  station. 
We  recognize  that  these  percentages  do  not 
reflect  the  extent  to  whidi  numerous 
applicants  compete  for  relatively  few 
available  channels  in  the  largest  markets. 
Nonetheless,  we  are  concerned  that  diis 
imbalanced  demographic  array  of  the  ' 
pending  applications  could  frustrate  near- 
term  attainment  of  one  of  our  principal  goals 
in  this  proceeding:  to  provide  programming, 
including  local  outlets,  in  unserved  and 
lesser-served  rural  areas.  We  believe  the 
public  interest  would  be  served  by  o»ir 
adopting  a  processing  hierarchy  that  would 
facilitate  the  expeditious  authorization  of 
service  to  rural  areas.  La  view  of  the 
circumstances,  we  believe  the  best  vehicle 
for  achieving  this  objective  is  a  transitional 
"tiered"  processing  system,  in  which  the 
application  backlog  is  subdivided  into  a 
number  of  prioritized  groups  of  applications 
on  the  basis  of  the  extent  of  existing 
television  diversity.  Once  the  present  backlog 
has  been  eliminated  (in  three  phases),  and 
only  then,  will  we  lift  the  freeze  on  the  filing 
of  television  translator  and  low  power 
appUcations. 

2.  In  general  terms,  the  tiered  processing 
system  will  function  in  the  following  manner. 
We  shall  identify  and  make  public  lists  of 
applications  as  either  TIER  L  TIER  II  or  TIER 
in  applications,  classified  on  the  basis  of 
market  location.  We  envision  three  stages  at 
processing  pending  applications,  including 
freeze-exempt  apphcations.  During  the  initial 
phase  only  TIER  I  and  freeze-exempt 
applications  will  be  processed.  All  pending 


■  To  this  end.  we  are  requesting  »<Vtitinn«l 
topographical  information  from  present  applicants 
that  could  greatly  facilitate  our  manual  procesaing 
See.  aoie  «  oUbe  Raporl  aod  Orckr. 
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frceze-exempt  applications  as  of  the  effective 
dale  of  this  Report  and  Order  will  be  treated 
as  TIER  I  applications.  During  the  second 
stage,  only  pending  TIER  II  and  freeze- 
exempt  applications  (as  these  are  filed)  will 
be  considered.  TIER  I  applications  still 
awaiting  grant  or  denial  (some  may  be 
awaiting  hearing)  will  be  accorded 
"protected"  status  in  tenns  of  our  contour 
overlap  standards.  During  this  second  stage, 
newly-received  freeze-exempt  applications 
will  be  accorded  equal  protection  status  with 
pending  TIER  n  applications.  The  freeze  will 
be  lifted  only  for  competing  TIER  D  filings. 
Fmally,  the  Commission  will  enter  into  the 
third  stage,  in  which  the  remaining  pending 
TIER  in  applications  will  be  considered.  At 
this  stage,  TIER  01  applications  must  protect 
yet-undisposed  TIER  I  and  D  applications. 
Freeze-exempt  apphcations  received  during 
this  stage  will  be  treated  as  TIER  III 
applications.  The  Commission  will  announce 
publicly  the  completion  of  each  stage  of 
processing. 

3.  The  three  tier  classifications  will  be 
defined  in  terms  of  the  Commission's  ranking 
of  television  size  as  contained  in  the  Public 
Notice  encaptioned  'Television  Channel 
Utilization"  (Public  Notice  dated  April  16, 
1982.  mimeo  number  3331).  This  report  ranks 
markets  from  one  to  212.  For  purposes  of 
tiered  processing,  we  define  the  boundary  of 
a  market  as  a  55-mlle  circle  centered  about 
the  reference  coordinates  of  the  principal 
market  city  or  town  (cities  or  towns  in  the 
case  of  hyphenated  markets).* The  S5-mile 
radius  is  roughly  equivalent  to  the  predicted 
Grade  B  coverage  area  of  a  full  service  UHF 
television  station  operating  at  maximum 
power.  Thus,  TIER  I  will  consist  of  those 
applications  proposing  to  locate  the 
transmitting  antenna  at  a  distance  of  more 
than  55  air  miles  from  any  FCC-ranked 
television  markeL  TIER  II  will  consist  of 
those  additional  applications  proposing  a 
location  within  55  miles  from  the  reference 
coordinates  of  all  ranked  markets  from  101 
through  21Z  TIER  ni  will  comprise  the 
remaining  applications  proi>osing  location 
within  55  miles  of  the  reference  coordinates 
of  all  ranked  markets  from  one  through  100, 
inclusive.  Fractions  of  miles  should  be 
rounded  ofif  to  the  nearest  mile,  in 
accordance  with  the  Commission's  customary 
practice.  See  §  73.611(d)  (5)  of  the  rules. 
Hereinafter,  we  shall  eliminate  the  freeze 
exemption  pertaining  to  the  number  of 
television  services  received.  In  its  place,  we 
shall  consider  any  prospective  applicant 
meeting  TIER  I  qualifications  to  be  freeze 
exempt.  The  remaining  two  freeze 
exemptions  will  remain  unchanged.' 

4.  We  believe  that  this  tiered  processing 
approach  is  consistent  with  the  public 
interest  and  represents  the  best  means  of 
addressing  the  application  backlog  until  a 
fully  automated  system  of  processing  can  be 


implemented.  During  the  initial  stage,  the 
staff  will  be  required  to  make  its 
determinations  through  analysis  of  only  15  to 
20  percent  of  the  pending  applications.  Upon 
commencement  of  the  last  stage,  involving 
some  70  percent  of  the  applications,  we 
expect  to  have  a  fully  automated  processing 
capability.  Second,  and  perhaps  of  greater 
significance,  the  tiered  processing  approach 
will  provide  greater  opportunities  for 
increased  service,  beginning  with  the  least- 
served  rural  areas,  a  major  goal  of  this 
proceeding.* 

5.  We  recognize  that  in  affording  priority 
to  rural  applicants,  we  may  be  precluding 
timely-filed  non-mral  applications  that  may 
be  mutually  exclusive  with  rural  applications. 
To  alleviate  this  situation  and  to  preserve 
any  rights  that  may  be  argued  to  have 
accrued  on  behalf  of  non-rural  applicants, 
where  a  group  of  mutually  exclusive 
applications  includes  apphcations  that  would 
fall  into  a  tier  to  be  processed  later,  the  entire 
group  will  be  deferred  until  we  reach  the 
later  tier.  That  is,  if  an  otherwise  exclusively 
TIER  I  group  contains  one  or  more 
applications  that  do  not  meet  the  standard  for 
processing  during  TIER  I  (mora  than  55  miles 
from  any  ranked  market)  but  fall  within  TIER 
n  or  m,  we  will  defer  processing  of  the  group   ' 
until  TIER  D  (or  m)  applications  are  to  be 
processed.  The  same  will  hold  true  when 
TIER  n  groups  contain  TIER  ID  applications. 
Only  in  this  manner  can  we  ensure  that 
urban  channel  availabilities  will  not  be 
precluded  by  tiered  processing  of  rural 
apphcations.  With  this  exception,  we  believe 
that  tiered  processing  is  fully  justified,  both 
on  policy  and  administrative  grounds. 
Provision  of  service  to  rural  areas  that 
currently  are  unserved  or  underserved  is  an 
objective  that  the  low  power  service  is 
particulariy  suited  to  carry  out.  The  cost  of 
constructing  and  operating  a  full  service 
station  often  is  prohibitive  in  sparsely- 
populated  rural  areas.  The  lower  cost  of  a 
low  power  television  may  facilitate  the 
introduction  of  local  television  service  in 
such  areas.  However,  saddling  rural 
applicants  with  the  costs  and  delays 
associated  with  hearings  involving  urban 
applicants  as  well  would  raise  the  entry  oosts 
considerably  and  could  discourage  applicants 
from  attempting  to  provide  service  to  rural 
areas.  Additionally,  giving  priority  to  rural 
applicants  comports  with  our  mandate  under 
Section  307(b)  of  the  Communications  Act  to 
allocate  spectrum  in  an  equitable,  fair  and 
eiSdent  manner,  and  with  the  way  we 
interpret  Section  307(b)  as  it  appUes  to  the 
low  power  service.  See,  paragraph  61  of  the 
Report  and  Order.  Moreover,  applications  in 
TIERS  n  and  III  appear  to  contemplate 
additional  television  service  to  areas  and 
populations  already  receiving  multiple 
services,  whereas  TIER  I  apphcations  would 
bring  needed  service  to  unserved  or 


'  We  shall  utihze  tlie  reference  coordinates  for 
cities  and  towns  specified  in  the  publications  "All 
Populated  Places  "  available  from  the  United  States 
Geological  Survey,  507  National  Center,  NdC. 
Reston.  Virginia  22092. 

'  The  other  exceptions  are  applications  for  ma)ar 
amendments  to  change  frequency  from  Channels  70 
through  83  or  to  change  frequency  to  resolve 
interference  to  or  from  full  service  stations. 


'The  Notice  fonmilatad  the  two  principal  goals  as 
(1)  not  adopting  burdensome  new  regulations  "that 
would  make  translator  service  more  difficult  to 
providt,  tspedally  in  isolated  rural  areas  where  the 
need  ibr  ialeviskn  satvios  is  greateat"  and  'to 
provide  msximnm  flsxibility  for  new  originating 
services  to  oome  into  being,  easily  and  at  low  cost" 
See,  Notice  of  Proposed  Rule  Making,  4S  FR  at 
69179. 


underserved  rural  areas  and  populations. 
Affording  processing  priority  to  the  latter 
group  would  appear  to  comport  with  our 
Section  307(b)  obligations.  Finally,  all  interim 
applicants  have  been  on  notice  from  the 
outset  of  this  proceeding  that  their 
applications  and/or  interim  authorizations 
would  be  conditioned  upon  the  outcome  of 
the  rule  making,  so  that  no  inalterable  rights 
can  be  argued  to  have  accrued. 

6.  In  the  near  term,  between  of  adoption  of 
the  Report  and  Order  and  employment  of 
fully  computerized  processing  methods,  the 
tier  system  will  be  of  little  assistance  in 
expediting  authorization  of  service  due  to  the 
necessarily  tedious  natiire  of  manual 
processing  using  complex  engineering 
criteria.  However,  with  the  advent  of  the 
computer  as  a  processing  tool  the  tier  system 
will  aid  in  increasing  the  number  of 
authorizations  because  it  will  reduce  the 
nimibers  of  mutually  exclusive  applications 
that  must  be  considered  together  in  chain 
sequences.  This  also  will  expedite  the 
hearing  process. 

Statement  of  ChainnaB  Matk  S.  Fowler  in 
Whkfa  Cominissioner  Mimi  Weyforth 
OawaoB  Joins 

Re:  Low  Power  Television 

Low  power  television  may  not  have  the 
transmission  capabilities  of  full  broadcast 
television,  but  its  capacity  to  provide 
televised  programming  that  is  directly 
responsive  to  the  interests  of  smaller 
audience  segments  makes  it  truly  unique  in 
its  ability  to  expand  consumer  choices  in 
video  programming,  From  this  perspective, 
the  power  of  these  stations  may  be  low,  but 
their  potential  is  enormous. 

I  fear,  however,  that  the  majority  may  not 
realize  how  their  vote  to  impose  a  one  year 
trafficking  limitation  on  low  power  fadUties 
may  undercut  the  potential  for  this  service  to 
provide  an  outlet  for  new  broadcast 
entrepreneurs,  particularly  minorities  and 
nonprofit  groups,  to  enter  the  mariiet  We 
cannot  ignore  the  fact  that  the  low  power 
service  tvill  be  inaugurated  during  a  time 
when  financing  costs  pose  a  significant 
barrier  to  capital  investment.  It  will  be 
difficult  enough  for  these  new  entrants  to 
obtain  financial  backing  without  the  added 
burden  that  this  limitation  on  the 
disposability  of  the  fadlity  will  impose. 
Against  this  very  real  concern,  the  majority's 
speculations  as  to  possible  problems  that 
might  arise  absent  a  rule  seem  all  the  less 
compelling  as  a  pretext  for  a  general 
proscription. 

Absoit  a  showing  of  need  for  government 
interference  in  the  marketplace,  the  burden 
for  imposing  regulation  should  lie  with  those 
proposing  regulation  with  the  presumption  in 
favor  of  non-interference.  I  find  no  argument 
of  the  majority  overcoming  the  presumption 
in  favor  on  non-interference  and,  therefore. 
dissent  to  this  aspect  of  the  order. 

Dissenting    In  Pail— SUtamaot  of 
CoDunissiooar  Abbott  Washbuin 

Re:  Low  Power  Television,  BC  Docket  No. 
78-253 

The  absence  of  any  limitation  on  multiple 
ownership  of  this  new  low  power  service  is 
inconsistent  with  the  Commission's  long- 
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standing  limitation  on  ownership  of 
conventional  television  stations  and  of  AM 
and  FM  stations.  Currently,  ownership  of 
each  of  these  three  services  is  limited  to 
seven  stations  per  licensee.  Such  limits  have 
proved  valuable  in  preventing  concentratioa 
(chain  ownership)  of  these  facilities  and  in 
encouraging  diversity  of  voices  of  opinion.  It 
would  have  been  in  the  public  interest  to 
include  a  similar  provision  here  for  low 
power  television.  Therefore,  I  dissent  to  that 
portion  of  today's  decision  which  permits 
unlimited  ownership  of  low  power  stations. 

I  also  dissent  to  the  majority's 
abandonment  of  the  proposed  preference  for 
noncommercial  applicants.  As  both  the 
Congress  by  statute  and  the  Commission  by 
our  decisions  have  affirmed  repeatedly: 
There  is  an  important  place  for  public 
broadcasting  in  our  society.  But  the 
tremendous  number  of  appUcations  for  IPTV, 
only  6%  of  which  are  noncommercial 
applicants,  suggests  that  we  cannot  be  sure 
that  noncommercial  licensees  will  occupy 
that  place  in  low  power  television  unless  we 
award  a  comparative  preference  to 
noncommercial  licensees.  SimUariy,  the 
record  before  us  does  not  persuade  me  that  a 
completely  open  and  unregulated  market 
environment  will  assure  diversity  of 
programming.  Specifically,  programming 
which  appeals  to  special  or  limited  audiences 
will  not  survive  in  a  commercial  marketplace 
environment  where  success  is  lai^gely 
determined  by  broad  audience  appeal. '  The 
Commission  recognizes  this  fact  in  preserving 
the  comparative  preference  for  minority  low 
power  applicanU  (see  Footnote  62).  I  regret 
that  my  colleagues'  desire  to  maximize 
diversity  of  programming  for  the  public  does 
not  extend  to  awarding  a  preference  to 
noncommercial  applicants. 

Finally,  I  caution  the  Commissioners  to 
keep  a  close  watch  on  the  hearing  procedures 
under  which  decisions  in  mutually  exclusive 
low  power  cases  are  to  be  made  by  the 
Commission  in  the  first  instance.  It  may 
happen  that  contrary  to  our  goal  of 
expediting  establishment  of  the  new  low 
power  service,  resolution  of  mutually 
exclusive  cases  by  the  Commission  itself 
without  the  helpful  assistance  of  an 
Administrative  Law  Judge's  Initial  Decision 
and  review  by  the  Review  Board  will  prove 
to  be  too  cumbersome  and  burdensome.  It  is 
possible  that  a  total  of  10,000  to  12,000 
additional  appUcations  will  be  received.  Onr 
staff  estimates  that  three  quarters  of  these 
are  likely  to  be  mutually  exclusive.  Such  a 
flood  of  LPTV  paperwork  could  end  up 
seriously  impeding  the  other  work  of  the 
Commissioners  and  their  staffs. 

Separate  Statement  of  Commisaioner  }oMph 
R.Fogarty 

In  Re:  Low  Power  Television  Broadcasting- 
Report  and  Order. 

This  Report  and  Order  begins  to  clear  the 
way  for  Low  Power  Television  (LPTV)  to 
have  its  chance  in  the  telecommunications 
marketplace.  The  regulatory  framework 
established  by  this  decision  gives  LPTV  the 


opportunity  to  prove  its  promise  of  enhanced 
program  service  diversity  and  increased 
minority  ownership  without  jeopardizing  the 
technical  integrity  or  continued  development 
of  the  full  service  television  station  system. 
Because  of  the  uncertain  viabiUty  of  this 
new  and  secondary  LPTV  service  and  the 
herculean  administrative  task  of  processing 
the  6.000  low  power  applications  now 
pending  before  the  Conunission.  this  Report 
and  Order  wisely  and  appropriately 
prescribes  a  minimum  of  governing 
regulation.  At  the  same  time,  however,  I  also 
believe  that  the  tiered  processing  system  and 
comparative  criteria  specified  by  this 
decision  meet  the  Commission's  important 
statutory  responsibilities  under  Sections 
307(b)  and  3()9(e)  of  the  Communications  Act 
In  particular,  the  tiered  processing  standards 
ensure  first  consideration  of  underserved 
rural  area  LPTV  appUcations  but  also 
guarantee  that  where  early  grant  of  a  rural 
application  might  preclude  the  availability  of 
an  LPTV  fiequency  in  an  urban  area,  those 
rural  and  urban  appUcations  will  be  jointly 
processed  and  reviewed  In  light  of  the 
fledgling  and  secondary  status  of  this  new 
LPTV  service,  I  am  convinced  that  this 
processing  system  meets  the  command  of 
Section  307(b)  that  the  Commission  'provide 
a  fair,  efBdent,  and  equitable  distribution"  of 
service  to  each  of  the  "several  States  and 
communities."  As  I  emphasized  in  my 
Separate  Statement  on  the  Notice  of 
Proposed  Rulemaking  in  this  proceeding,  the 
statutory  mandate  of  Section  307(b]  is  not  a 
static  one-time  requirement  because  the 
balance  of  demand  for  broadcast  fadUties 
and  service  is  dynamic  and  changes  over 
time.*  While  the  Commission  has 
considerable  discretion  in  implementing  the 
Section  307(b)  requirement,  it  may  not  ignore 
it  We  have  kept  faith  mth  Section  307(b}  in 
this  Report  and  Order. 

Our  decision  to  apply  the  75185  Policy 
Statement  on  Comparative  Broadcast 
Hearings  •  to  comp>eting  LPTV  applications 
according  to  diversification  and  minority 
ownership  criteria  also  adheres  to  the 
statutory  requirements  of  Section  309(e)  of 
the  Act  while  providing  the  flexibiUty  and 
expedition  necessary  for  the  effective 
implementation  of  this  untested,  secondary 
service.  While  difficult  ad  hoc  adjudicatory 
issues  may  be  presented  under  these  two 
criteria,  I  beUeve  that  the  paramount  pubUc 
interest  in  "best  practicable  service"  will  be 
advanced  and  protected  by  this  case-by-case 
process. 

In  terms  of  further  protecting  the  pubUc 
interest.  I  am  especially  pleased  that  the 
Commission  has  decided  to  apply  a  one-year 
anti-trafficking  rule  to  LPTV  Ucense  grants. 
Together  with  the  strict  requirement  that 
LPTV  stations  be  constructed  and  go  on-air 
within  one  year  of  grant  of  construction 
permit  this  action  safeguards  the  integrity  of 
the  diversification  and  minority  ownership 
comparative  criteria  and  provides  critical 
assurance  that  only  bona  fide  public  interest 
appUcations  will  be  prosecuted. 


'  An  example  of  thii  ii  chlldren't  television 
programming  which  today,  in  quality  and  quantity, 
is  to  well  handled  on  public  teleTisioa 


'  Separate  Statement  of  Commisaioner  (oaeph  R. 
Fogarty.  Concuning  in  Part.  82  FCC  2d  82.  83-84 
(1980).  ciUng  Pasadena  Broadcasting  Ca  v.  FCC  565 
F  2d  1046  (DC.  Qr.  1977). 

*1  FCC  2d  393  (1965). 


Low  Power  Television  offers  exdtii^  new 
ownership  and  pubUc  service  opportunities  in 
broadcasting,  as  the  6.000  appUcations  filed 
during  the  pendency  of  this  proceeding  more 
than  amply  demonstrate.  This  Commission  is 
doing  its  part  to  prtmde  the  fair  chance  for 
these  dreams  to  become  reahty.  Candor,  as 
well  as  standards  of  truth  in  advertising, 
compels  the  final  observation  that  there  are 
no  guarantees.  As  former  Chairman  Robert  E. 
Lee  perhaps  pvesciently  observed,  an  UTV 
authorization  "isn't  going  to  be  a  Ucense  to 
print  money."  *  The  fair  opportunity, 
however,  is  afforded.  This  Commission 
should  do  no  less  and  can  do  no  more. 


Re:  Broadcast  Dodcet  No.  78-253:  Low  Power 
Television 

Today's  Report  and  Order  is  the  first 
concrete  step  toward  malting  the  low  power 
television  service  available  to  the  Amierican 
pnbUa  There  are  several  impedim«its  to 
substantial  near-term  development  of  this 
service.  Among  the  most  prominent  obstacle* 
to  the  low  power  service  are:  (i)  The 
staggering  niunber  of  pending  appUcations 
and  the  resulting  continuation  of  the  existing 
processing  fi^eze:  and  (ii)  the  possibility  that 
low  power  grants  may  even  be  precluded  in 
some  large  markets  if  the  Commission 
reallocates  television  spectrum  for  land 
mobile  use  after  reviewing  the  staff 
recommendations  it  has  requested  on  die 
subject  In  this  context  truth  in  advertising 
requires  that  the  pubUc  (especially  membo* 
of  minority  grotips)  be  advised  to  temper  it* 
optimism  over  the  low  power  television 
service  at  this  juncture. 

Despite  these  implementation  handicaps,  I 
firmly  support  the  decision  to  launch  the  fint 
new  broadcast  service  in  decades.  The 
Commission's  initiative  offers  a  rich,  if 
distant  opportunity  to  promote  diversity  of 
ownership  generally  and  to  «viden 
opportimities  for  minority  ownership  in 
particular  it  also  may  serve  as  a  testing 
ground  for  new  regulatory  approaches. 

Our  decision  to  impose  iriinimnin 

regulatory  constraints  upon  low  power 
television  is  appropriate  for  a  service  whose 
vubiUty  is  so  uncertain,  and  whose  stations 
are  of  limited  reach  and  easily  preemptable 
by  full-service  stations.  However,  the 
fi«mework  adopted  is  not  without  risk.  The 
failure  to  impose  any  ownership  limitations, 
for  instance,  is  said  to  be  likely  to  induce 
experienced  broadcasters  to  provide  LPTV 
service  and  to  aUow  parties  to  achieve 
economies  of  scale  from  multiple 
ownership — thereby  generaUy  fostering  the 
development  of  the  low  power  service.  It  is 
also  possible,  on  the  other  hand,  that  without 
restrictions  on  network  ownership,  cross- 
ownership  or  duopolies,  a  low  power 
television  landscape  far  different  from  that 
intended  by  the  Commission  will  develop.  I 
am  persuaded  by  the  Report  and  Order  that 
the  Commission  does  not  now  need  to  impoee 
ownership  limits  but  am  prepared  to 
reconsida'  if  the  absence  of  ownership  rules 


*  Concurring  Statament  of  Cooimisaiaoar  Robart 
B.  Lee,  82  FCC  2d  n  (1960). 
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seriously  erodes  the  primary  goals  of  the  low 
power  service. 

The  tiered  processing  system  adopted  to 
resolve  the  serioiis  administrative  problems 
caused  by  the  ocean  of  pending  LFTV 
appUcations  is  an  unfortunate,  but  probably 
necessary,  by-product  of  this  proceeding. 
Most  unfortunate  is  that  under  the  scheme. 
LFTV  authorizations  in  major  urban 
centers — where  ethnic  and  minority  groups 
with  special  needs  are  highly  concentrated- 
will  be  the  last  to  be  made.  However,  to  its 
credit  the  system  is  designed  to  protect 
urban  LPTV  service:  it  expressly  defers 
action  on  all  rural  applications,  which  if 
granted,  would  foreclose  a  pending 
application  to  serve  an  urban  area. 

Not  surprisingly,  a  sizeable  number  of 
applications  filed  by  minorities  are 
concentrated  in  urban  markets.  A  processing 
hierarchy  premised  exclusively  on  geographic 
remoteness  would  have  precluded  many  of 
these  applications  at  the  starting  gate,  and 
substantially  undercut  this  proceeding's  goals 
of  encouraging  minority  ownership  of 
broadcast  facilities.  The  Commission's 
modified  tier  approach  avoids  that  pitfall  by 
according  priority  to  underaerved  rural  area 
as  a  general  matter  but  preserving  the 
interests  of  those  proposing  service  in  urban 
areas  where  there  are  competing  demands  to 
provide  LPTV. 

The  one-year  holding  period  preserves  the 
dignity  of  the  comparative  process.  It  gives 
some  assurance  that  those  who  were  deemed 
comparatively  superior  by  the  Commission 
will  indeed  serve  the  pubUc  and  forestalls  the 
creation  of  a  low  power  "CP  futures  maricet" 
that  could  vitiate  the  essential  goals  of  the 
comparative  process.  Contrary  to  assertions 
in  some  quarters,  this  restriction  will  not 
force  parties  to  operate  failing  LPTV  stations. 
Waivers  of  the  holding  period  are  always 
grantable  upon  a  proper  showing  by  the 


licensee.  Moreover,  if  the  restriction  works 
an  unintended  hardship  on  the  development 
of  the  service  the  Commistiion  has  the 
discretion  to  revisit  the  issue. 

I  sincerely  hope  that  the  Commissiort's 
decision  to  award  priority  to  diversification 
of  media  control  and  minority  ownership  in 
comparative  cases  will  go  far  in  advancing 
the  goals  of  this  new  service.' 


*In  view  of  &e  sever*  iinderrepresenlation  of 
minoritie*  in  broadcast  ownership.  $ee,  e.g..  Policy 
Statement  on  Minority  Ownership  of  Broadcast 
Facilities,  68  FCC  2d  979  (1979),  the  decision  to 
accord  comparative  priority  to  applicants  proposing 
over  fifty  percent  minority  ownersliip  in  low  power 
television  licensing  policies  is  eminently  justified. 
That  decision  also  follows  the  theme  of  prior  agency 
actions  designed  to  increase  minority  ownership  of 
broadcast  facilities.  In  the  clear  channel  proceeding, 
for  example,  see  Clear  Channel  Broadcasting  in  the 
AM  Broadcast  Band.  78  FCC  2d  1345  (1980).  the 
Commission  found  that  the  public  interest  would  be 
served  (in  awarding  frequencies  made  available  by 
the  decision  to  allow  limited  sharing  of  clear 
channel  frequencies),  by  giving  precedence  to 
applicants  proposing  a  firs?  or  second  local  primary 
service,  applicants  with  over  fifty  percent  minority 
ownership  and  applicants  proposing  non- 
commercial operations.  Se«  78  FCC  2d  at  1368-70. 
The  Commission  classified  as  "paramount"  among 
competing  demands  for  spectrum  the  need  to 
increase  the  number  of  minority-owned  radio 
stations,  citing  the  fact  that  )ust  ZOO  of  the  over  8,000 
radio  stations  were  then  owned  by  minorities.  Id.  at 
1368.  This  decision  was  recently  fudicially  affirmed. 
Loyola  University  v.  FCC  No.  80-1824  (DC.  Cir.  Jan. 
28, 1982).  The  record  regarding  minority  ownership 
of  television  outlets  is  even  more  discouraging,  with 
just  16  of  1,050  licensees  being  minority  owned,  and 
thus,  the  case  for  awarding  comparative  priority  in 
this  new  television  service  all  the  more  compelling. 
See  alto  Policy  Statement  on  Minority  Ownership, 
supra;  Grayson  Enterprises,  Inc.,  FCC  80-175  (1980) 
(allowing  approval  of  "distres*  sale"  applications 
when  it  is  shown  that  over  fifty  percent  of  the 
prospective  hceni—  Is  minority-owned). 


Applying  these  two  comparative  factors 
will  surely  be  among  the  Commission's  most 
challenging  tasks.  I  frankly  would  have 
preferred  a  more  precise  discussion  of  the 
substantive  elements  of  the  comparative 
process,  but  on  balance  am  satisfied  to  let  the 
requisite  detail  emerge  as  we  begin  to 
process  the  myriad  pending  comparative 
cases. 

The  Commission  may  ultimately  find  thai 
adoption  of  a  policy  statement  to  guide  its 
application  of  the  two  primary  comparative 
criteria— diversification  of  ownership  and 
minority  ownership — will  facilitate  speedier 
and  surer  resolution  of  comparative  cases. 
Until  that  time,  considerable  gloss  will  have 
to  be  placed  on  these  criteria  in  evaluating 
competing  applications.  Hie  Commission  has 
reconfigured  its  comparative  licensing 
standards  for  the  low  power  service,'  and  its 
comparative  analysis  will  have  to  be 
reconfigured  as  well.* 
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'As  an  initial  matter,  ttie  focus  of  the 
Commission's  comparative  inquiry  has  l>een 
substantially  narrowed.  In  addition,  the 
Commission  has  altered  the  prerequisites  for 
comparative  recognition  of  minority  ownership  in 
two  important  particulars:  integration  of  ownership 
and  management  is  no  longer  required,  but  over 
fifty  percent  ownership  by  minorities  must  now  be 
shown.  The  Commission,  in  my  judgment,  has  the 
latitude  to  recast  its  comparative  analysis  in  tliis 
manner,  and  the  record  in  tliis  proceeding  fnniisbes 
a  rational  basis  for  doing  so. 

'  For  example,  l>ecause  the  Commission  has 
altered  tl>e  circumstances  under  wUch  it  will 
consider  minority  o«vnersliip  in  tlie  knv  power 
service,  reference  to  the  "merit"  concept  as  it  has 
evolved  under  TV  9,  Inc.  v.  FCC  495  F.2d  929  (D.C 
Cir.  1073)  and  its  progeny  would  be  essentially 
inapposite  here. 
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AGENCY  PUBUCATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish  at 
documents  on  two  assigned  days  of  the  week 
(ktonday/Thursday  or  Tuesday/Friday). 

1      This  is  a  voluntary  program.  (See  OFR  NOTICE 
41  FR  32914.  August  6,  1976.) 

MoiMtay 

TuMday 

Ff«tay 

DOT/SECRETARY               USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD          USDA/FNS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/FAA 

USDA/REA 

DOT/FAA 

USDA/REA 

DOT/FHWA 

USDA/SCS 

DOT/FHWA 

USDA/SCS 

DOT/FRA 

MSPB/OPM 

DOT/FRA 

MSPB/OPM 

DOT/MA 

UBOR 

DOT/MA 

LABOR 

DOT/NHTSA 

HHS/FDA 

DOT/NHTSA 

HHS/FDA 

DOT/RSPA 

DOT/RSPA 

DOT/SLSDC 

DOT/SLSDC 

DOT/UMTA 

DOT/UMTA 

Documents  normally  scheduled  for 
publication  on  a  day  that  will  be  a 
Federal  holiday  will  be  published  ttie  next 
work  day  following  tt>e  holiday.  Comments 
on  this  program  are  still  invited. 


Comments  should  be  submitted  to  the 
[}ay-of-the-Week  Program  Coordinator, 
Office  of  tfie  Federal  Register,  National 
Archives  and  Records  Service,  General 
Services  AdministratiOft,  Washington,  D.C. 
20406. 


List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today's  List  of  Publk 
Laws. 

Last  Listing  May  13, 1982 


Slip  Laws 


Subscriptions  Now  Being  Accepted 


97th  Congress,  2nd  Session,  1982 


Separate  prints  of  Public  Laws,  published  immediately  after 
enactrnent,  with  marginal  anrtotations,  legislative  history 
references,  arnl  future  Statutes  volume  page  numbers. 

Subscription  Price:  $165.00  per  session 

(Individual  laws  also  rrwiy  be  purchased  from  the  Superintendent  of 
DocufDents,  Government  Printing  Office,  Washington.  DC.  20402. 
Prices  vary.  See  Reminder  Section  of  the  Federal  Register 
for  anrK)urK:ements  of  newly  enacted  laws  and  prices). 


SUeSCRiPTION  ORDER  FORM 

ENTER  MY  SUBSCRIPTION  TO:  PUBLIC  LAWS.  |PULA-File  Code  1L| 

D  $165.00  Domestic;  D  $206.25  Foreign. 

PLEASE  PRINT  OR  TYPE 


NAME— FIRST.   LAST 


COMPANY   NAME  OR  ADDITIONAL  ADDRESS  LINE 

I   I   M   I   I   I   I   I   i   I   I   I   I   I   I   I   I 


STREET  ADDRESS 


11 


CITY 


I      I 


I  state! 

I  TJ 


MAIL  ORDER  FORM  TO: 
Supeiintefxlent  of  Documents 
Govefnment  Printing  Office 
Washmgton.  DC.    20402 

D  Remittance  Enclosed  (Make 
checks  payable  to  Superin- 
tendent of  Documents) 

D  Cf>arge  to  my  Deposit 
Account  No 


(or)   COUNTRY 


I  I 


n 


ZIP  CODE 

I      I      I      I 


5-19-82 
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Pages  21529-21754 
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Selected  Subjects 


Air  Pollution  Control 
Environmental  Protection  Agency 

Authority  Delegations  (Government  Agencies) 

Justice  Department 

Ctvil  Rights 

Small  Business  Administration 

Flood  insurance 

Federal  Emergency  Management  Ageacy 

Government  Procurement 

Energy  Department 

Inventions  and  Patents 

Patent  and  Trademark  Office 

Uvestodc 

Animal  and  IHant  Health  Inspection  Service 

Milk  llartceting  Orders 
Agricultural  Marketing  Service 

Pesticides  and  Pests 

Environmental  Protection  Agency 

Trade  Practices 
Federal  Trade  Commission 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Service.  General  Services  Administration,  Washington. 
D.C.  20408.  under  the  Federal  Register  Act  (49  Stat.  500.  as 
amended;  44  U.S.C.  Ch.  15)  and  the  regulations  of  the 
Administrative  Committee  of  the  Federal  Register  (1  CFR  Ch.  I). 
Distribution  is  made  only  by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office.  Washington.  D.C.  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  Act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers, 
free  of  postage,  for  $300.00  per  year,  or  $150.00  for  six  months, 
payable  in  advance.  The  charge  for  individual  copies  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents.  U.S.  Government  Printing  Office. 
Washington,  D.C.  20402. 

There  are  no  restrictions  on  the  republication  of  material         ' 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 


Selected  Subjects 


Editor's  Note: 

The  list  of  subjects  on  the  cover  is  designed  to  assist  those  users  who  review  the  Federal  Register  for  broad 
subject  areas.  The  list  is  compiled  from  subject  terms  supplied  by  agencies  for  certain  of  their  rule  and  proposed  rule 
documents  as  required  by  1  CFR  18.20.  Subject  terms  In  the  Ust  may  refer  to  more  than  one  document.  To  locate  the 
documents  in  the  Federal  Register  covered  by  the  subject  terms  in  the  Ust  users  should  considt  the  Table  of  Contents 
under  the  appropriate  agency.  We  remind  users  that  the  list  is  a  selective  supplement  to  the  Table  of  Contents  and 
should  not  be  construed  as  comprehensive. 

This  Ust  is  an  experiment.  We  hope  it  will  prove  useful  to  those  users  inconvenienced  by  the  discontinuation  of 
the  "Highlights"  in  February  because  of  reduced  personnel  resources  at  the  Office  of  the  Federal  Register.  For  this 
new  list  our  editors  simply  select  subject  terms  from  those  appearing  in  the  edition's  rule  and  proposed  rule 
documents  rather  than  perform  the  detailed  analytical  work  which  was  needed  to  produce  the  "Highlights". 

Comments  on  this  hst  may  be  sent  to  Martha  Girard,  Director,  Executive  Agencies  Division  (NFE),  Office  of  the 
Federal  Register.  NARS/GSA,  Washington.  D.C  20408.  Phone  (202)  523-5240  (not  a  toll  free  number). 
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21565 

21563 
21564 


21529 


AgricuKural  Marketing  Service 

PROPOSED  RULES 

Milk  marketing  orders: 
21684        Oklahoma  Metropolitan  et  aL 

Agriculture  Department 

See  also  Agricultural  Marketing  Service:  Animal 

and  Plant  Health  Inspection  Service:  Commodity 

Credit  Corporation:  Cooperative  State  Research 

Service;  Forest  Service. 

NOTICES 

Agency  forms  submitted  to  OMB  for  review 

Organization  and  functions: 

Economics  Management  Staff 

Energy  Office 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Animal  and  poultry  import  restrictions: 

Harry  S.  Truman  Animal  Import  Center; 

elimination  of  lottery  for  less  than  50  animals; 

affirmation  of  final  rule 

Army  Department 

NOTICES 
Meetings: 
21567        Science  Board 

I   Civil  Aeronautics  Board 

NOTICES 

21675     Meetings;  Sunshine  Act  (2  documents) 
Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
21566        Vermont 

I  Commerce  Department 
See  National  Oceanic  and  Atmospheric 
Administration;  National  Technical  Information 

j  Service;  Patent  and  Trademark  Office. 

Commodity  Credit  Corporation 

NOTICES 
21675     Meetings;  Sunshine  Act 


Community  Planning  and  Development,  Office  of 
Assistant  Secretary 

RULES 

Community  development  block  grants: 
State  programs;  administration  of  nonentitlement 
funds;  final  rule;  effective  date 


21567 


Defense  Department 

See  also  Army  Department 
NOTICES 
Meetings: 
Women  in  the  Services  Advisory  Committee 


21532 


21561- 
21563 


21672 
21672 


Cooperative  State  Research  Service 

NOTICES 

Meetings: 
Science  and  Education  Research  Grants  Program 
Technical  Advisory  Conmiittee  (10  dociunents) 

Customs  Service 

NOTICES 

Trade  name  recordation  applications: 
Britches  Great  Outdoors:  Canterbury  Tales,  Ina 
Mead  Johnson  &  Co. 


Education  Department 

NOTICES 
21567     Handicapped  Research  National  Institute;  proposed 
funding  priorities.  1983  FY 

Energy  Department 

See  also  Federal  Energy  Regulatory  Commission; 

Hearings  and  Appeals  Office,  Enei:gy  Department; 

Western  Area  Power  Administratioii. 

RULES 
21539     Procurement 

NOTICES 

Environmental  statements;  availability,  etc-- 
21576        Naval  Reactor  Fuels  Materials  Facility, 

Savannah  River  Plant.  Aiken,  S.C;  construction 
and  operation 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States,  etc.: 
21534        Michigan 
21533        Texas 

Air  quality  implementation  plans;  delasred 

compliance  orders: 

21536  Washington 

Pesticide  chemicals  in  or  on  raw  agricultural 
commodities;  tolerances  and  exemptions,  etc.: 

21537  Cyano(3-phenoxyphenyl)methyl-4-chloro-alplia- 
(1-methylethylJbenzeneacetate 

21538  Hexakis 
21536        Nosema  locustae 

Pesticide  tolerances  in  food: 
21531        Hexakis 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 

promulgation  ;  various  States,  etcj 
21555        Alabama 

NOTICES 

Air  quality;  prevention  of  significant  deterioration 

(PSD): 
21618        New  Hampshire;  authority  delegation 
21617        Permit  approvals 

Pesticide,  food,  and  feed  additive  petitions: 

21615  Pennwalt  Corp. 
21614        Zoecon  Corp.  et  al. 

Pesticides;  emergency  exemption  applications: 

21616  Polymeric  film  coating 
Pesticides:  ten^>oraiy  tolerances: 

21613  Acephate  ^ 

21613,  Amitraz  (2  documents) 

21614 

21617  Butachlor 
21616  Thiodicarb 
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21610 


21619 
21618 


21551 


21675, 
21676 


21547 


21549 
21549 
21551 
21550 
21546 


21557, 
21558 
21558 
21559 
21560 

21556 


21619 
21620 
21620 

21619 


21578 


21584 

21590 

21578 

21585, 

21586 

21587 

21589 

21587 

21589 

21579 

21579, 

21598 

21580 

21599 

21581 

21590 


Pesticides  on  commercial  non-food/non-feed 
nursery  and  greenhouse  crops  not  named  on 
product  labels;  inquiry 
Senior  Executive  Service: 

Performance  Review  Board:  membership 
Water  pollution;  discharge  of  pollutants  (NPDES): 

Mississippi 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Public  mobile  radio  services;  one  initial  two-way 
frequency  applications;  policies  and  procedures 

NOTICES 

Meetings;  Sunshine  Act  (3  documents) 


Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 

California  et  al. 
Flood  insurance;  special  hazard  areas;  map 
corrections: 

Colorado 

Illinois 

Minnesota 

Oklahoma 

Texas 
PROPOSED  RULES 
Flood  elevation  determinations: 

Arizona  (2  documents) 

California 

Colorado 

Maryland 
Flood  insurance;  special  hazard  areas: 

California 
NOTICES 
Disaster  and  emergency  areas: 

North  Dakota 

Ohio 
Privacy  Act;  systems  of  records 
Radiological  emergency;  State  plans: 

Nebraska 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  avalability.  eta: 

Idaho  Falls,  Idaho;  Gem  State  Project;  scoping 

meeting 
Hearings,  etc.: 

Arkansas  Power  &  Light  Co. 

Bell's  Texaco 

Bountiful.  Utah 

Cities  Service  Gas  Co.  (4  documents) 

Conmionwealth  Edison  Co. 
Connecticut  Light  &  Power  Co. 
East  Providence.  R.I. 
East  Tennessee  Natiu-al  Gas  Co. 
Edwards  Energy  Systems.  Inc. 
Energenics  Systems.  Inc.  (2  documents) 

Fall  River  Riural  Electric  Cooperative.  Inc. 
Farmers  Irrigation  District 
Greene  County  Electric  Co. 
Houston  Oil  &  Minerals  Corp. 


21602 

21597, 

21598 

21581, 

21600 

21590 

21591 

21591, 

21592 

21592 

21593 

21593 

21602 

21594 

21600 

21594 

21595 

21601 

21583. 

21603 

21583 

21593 


21577, 

21578, 

21595- 

21597 

21582 


Keating,  {oseph  M. 

Lucas,  Dale  L  R.  (2  documents) 

McMurtrey.  Lawrence  J.  (2  documents) 

Middle  South  Services.  Inc. 

Northern  Border  Pipeline  Co. 

Northern  States  Power  Co.  (2  documents) 

Northern  States  Power  Co.  et  al 

Ohio  Power  Co. 

Pacific  Power  &  Light  Co. 

Rainsong  Co. 

Southern  Union  Gathering  Co. 

Springfield  Utility  Board 

Texas  Eastern  Transmission  Corp. 

Texas  Gas  Transmission  Corp. 

Tuolumne  County.  Calif. 

West  Slope  Power  Co.  (2  documents) 

Western  Hydro  Electric  Inc. 
Natural  gas  companies: 

Small  producer  certificates,  applications 
Small  power  production  and  cogeneration  facilities: 
qualifying  status;  certification  applications,  etc.: 

Alternative  Energy  Decisions,  Inc.  (9  documents) 


Watson  Biogas  Systems  (2  documents) 


Federal  Home  Loan  Bank  Board 

NOTICES 

21676     Meetings;  Sunshine  Act 

Federal  Maritime  Commission 

NOTICES 

Casualty  and  nonperformance,  certificates: 
21621        Canadian  Cruise  Lines  Ltd.  (2  documents) 
21676     Meetings;  Sunshine  Act 

Federal  Mine  Safety  and  Healtti  Review 
Commission 

NOTICES 

21676     Meetings:  Sunshine  Act 

Federal  Trade  Commission 

RULES 

Prohibited  trade  practices: 
21530        General  Electric  Co. 
21530        Vinyl  Improvement  Products  Co. 
21530        Western  General  Dairies.  Inc. 

Forest  Service 

NOTICES 
Meetings: 
21565        Boise  National  Forest  Grazing  Advisory  Board 

Health  and  Human  Services  Department 

See  Public  Health  Service. 

NOTICES 

Organization,  functions,  and  authority  delegations: 
21^21         Assistant  Secretary  for  Health;  continued  use  of 
former  Public  Health  Service  facilities 
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21M4 
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21637 
21638 
21638 
21638 

21639 
21639. 
21640 
21641 

21642 
21640 
21641 
21643 

21677 


21625 

21628, 
21632 
21634 

21628 

21634 

21625 

21624 


21532 


21643 


21546 


Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Special  refund  procedures;  implementation  and 
inquiry 

Housing  and  Urt>an  Deveiopment  Department 

See  also  Community  Planning  and  Development, 
Office  of  Assistant  Secretary. 

fNJlfS 

Community  development  block  grant  programs: 
environmental  review  procedures  for  Title  I 
programs;  interim;  effective  date 

Interior  Department 

See  Land  Management  Bureau;  National  Paiic 
Service. 

Intemationai  Trade  Commission 

NOTICES 

Import  investigations: 

Airtight  cast-iron  stoves 

Cube  puzzles 

Methods  for  extruding  plastic  tubing 

Miniature,  battery-operated,  all-terrain,  wheeled 

vehicles 

Miniature  phig-in  blade  fuses 

Plastic-capped  decorative  emblems  (2 

documents) 

Prestressed  concrete  steel  wire  strand  from 

Spain 

Stainless  steel  sheet  and  strip  from  France 

Steel  products  from  Korea 

Steel  wire  nails  from  Korea 

Welded  carbon  steel  pipes  and  tubes  from  foazil, 

France,  Italy,  South  Korea,  and  West  Germany 
Meetings;  Sunshine  Act 

I  Interstate  Commerce  Commission 
Inotices 

Long  and  short  haul  applications  for  relief 

Motor  carriers: 
Permanent  authority  applications  (2  documents] 

Permanent  authority  applications;  operating 

rights  republication 

Permanent  authority  applications;  restriction 

removals 

Temporary  authority  applications 
Rail  carriers;  contract  tariff  exemptions: 

Baltimore  ft  Ohio  Railroad  Co. 
Rerouting  of  traffic: 

St  Louis  Southwestern  Railway  Co.  et  al 

[Justice  Department 

ifMLES 

Organization,  functions,  and  authority  delegations: 
Reorganization  of  Department;  restructuring  of 
authorities  and  responsibilities  of  Deputy  and 
Associate  Attorney  Generals;  correction 

NOTICES 

Meetings: 
National  Crime  Information  Center  Advisory 
Policy  Board 

[Land  Management  Bureau 

Oil  and  gas  leasing: 

National  Petroleum  Reserve,  Alaslca;  competitive 
bidding  procedures;  final  regulatory  impact 
analysis:  availability 
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Public  land  orders: 
Florida 
Idaho 
Oregon 

NOTICES 

Authority  delegations: 

Oregon;  Lands  Operations  Section  Chief 

Oregon;  Minerals  Operations  Section  Chief  (2 

documents) 
Classification  of  public  lands: 

Idaho;  correction 
Exchange  of  public  lands  for  private  land: 

Oregon;  correction 
Meetings: 

Elko  District  Grazing  Advisory  Board 

Green  River— Hams  Fork  Regional  Coal  Team 
Survey  plat  filings: 

California 
Wilderness  areas;  characteristics,  inventories,  etc.: 

Utah;  correction 

Management  and  Budget  Office 

NOTICES 

Privacy  Act;  supplemental  guidance  for 
computerized  matching  programs 

tiationai  Aeronautics  and  Space  Administration 

NOTICES 

Senior  Executive  Service: 
Bonus  awards  schedule 

National  Oceanic  and  Atmospfteric 
Administration 

NOTICES 

Marine  mammal  permit  applications,  etc: 
Northwest  and  Alaska  Fisheries  Center 

Meetings: 
Caribbean  Fishery  Management  CoimcU 
New  England  Fishery  Management  Council 

National  Parte  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Capital  Reef  National  Paik,  Utah;  general 

management  plan 

National  Science  Foundation 

NOTICES 

Meetings: 
Behavioral  and  Neural  Sciences  Advisory 

Committee 

National  Tecfmical  Information  Service 

NOTICES 

Patent  licenses,  exclusive: 
Cranbury  Medical  Labs,  Ina 

Nudear  Regulatory  Commission 

NOTICES 

Abnormal  occurrence  reports: 

Coolant  flow  blockage  to  safety-related  systems 

and  components 
Applications,  etc.: 

Arkansas  Power  ft  Li^t  Co. 

Carolina  Power  &  Light  Co. 

GPU  Nudear  Corp. 

Power  Authority  of  State  of  New  Y«k 

Vermont  Yankee  Nuclear  Power  C<»p. 
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DEPARTMENT  OF  AGRICULTURE 

Anhnal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 
[Docket  Na  82-023] 

importation  of  Certain  Animals;  Harry 
S  Truman  Animal  Import  Center 

AQENCY:  Animal  and  Rant  Health 
Inspection  Service.  USDA. 
ACnOH:  Affirmation  of  interim  rule. 


SUMMAirr:  This  document  makes  final 
the  interim  rule  concerning  the  issuance 
of  special  authorization  to  be  drawn  on 
a  lottery  basis  for  the  allotment  of 
quarantine  space  for  animals  to  be 
imported  through  the  Harry  S  Truman 
Animal  Import  Center  [HSTAIC).  This 
action  provides  an  alternative  use  of  the 
HSTAIC  when  the  total  number  of 
animals  for  which  special  authorizations 
are  granted  for  use  of  the  HSTAIC  is 
less  than  50.  This  action  provides 
individuals  the  opportimity  to  apply  for 
exclusive  use  of  the  HSTAIC  on  a  first- 
come,  first-served  basis.  The  intended 
e^ect  of  this  action  is  to  provide  an 
additional  means  by  which  the  HSTAIC 
may  be  efficiently  used. 
EFFECTIVE  DATE:  May  19, 1982. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Dr.  D.  E.  Herrick.  USDA.  APHIS.  VS. 
Room  821.  Federal  Building,  Hyattsville, 
MD  20782,  301-436-8530. 
SUPf>LEMENTARY  INFORMATION: 

Executive  Ordmr  12291 

This  action  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  The  Department  has 
determined  that  this  rule  will  result  in 
no  significant  effect  on  the  economy; 
will  result  in  no  increase  in  costs  or 
prices  for  consumers,  individual 


industries.  Federal  State  or  local 
government  agencies,  or  geographic 
regions:  and  will  have  no  adverse 
effects  on  competition,  employment, 
investment,  productivity,  or  the  ability 
of  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  e^qxirt  maikets. 

Cmlificatiaa  Under  the  Regulatory 
Flexibility  Act 

Dr.  Harry  C  Mussman.  Administrator 
of  the  Animal  and  Plant  Health 
Inspection  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  document 
provides  a  method  by  which  a  single 
entity  may  have  exclusive  use  of  the 
HSTAIC  for  the  quarantine  of  50  or  more 
cattle,  when,  imder  the  present 
regulations  the  facility  would  otherwise 
remain  unused.  Although  any  entity 
which  wishes  to  import  animals  may 
apply  for  exclusive  use  of  the  HSTAIC,  • 
there  will  only  be  an  economic  impact 
on  one  entity  for  each  quarantine  period 
Further,  this  action  imposes  no  new 
additional  requirements  or  costs  on 
small  entities. 

Alternatives  Cmisidered 

Under  the  present  regulations  (9  CFR 
92.41)  if  the  total  number  of  animals  for 
which  special  authorization  is  requested 
is  not  at  least  50  no  lottery  or 
importation  is  held  because  it  has  been 
found  that  it  is  not  economical  to  use  the 
HSTAIC  with  less  than  SO.animals. 
However,  if  no  lottery  is  held  then 
HSTAIC  remains  tmused.  Tliis 
document  provides  a  method  of  utilizing 
the  HSTAIC  when  the  total  number  of 
animals  for  which  special  authorizations 
are  requested  in  a  lottery  is  not  at  least 
50,  namely,  by  allowing  an  individual's 
application  for  exclusive  use  of  the 
HSTAIC.  The  Department  found  that 
interest  was  shown  by  importers  to  use 
HSTAIC  (for  50  or  more  animals)  if  they 
could  use  it  exclusively  for  their 
animals,  rather  than  risk  the  danger  of 
infection  from  animals  of  other 
importers.  This  amendment  was 
developed  in  reponse  to  tins  interest 
shown  by  importers  who  would  like  to 
use  the  HSTAIC,  but  only  if  it  can  be 
used  exclusively  for  their  animals.  The 
only  alternative  considered  was  not  to 
amend  the  regulations,  and  this  would 
mean  the  HSTAIC  would  remain  unused 
at  the  expense  of  the  public.  The 
following  amendment  was  found  to  be 


less  costly  and  more  beneficial  to  the 
public  than  the  alternative  of  not 
amending  the  regulations,  and  was, 
therefore,  adopted. 

Background 

In  a  document  published  in  the 
Federal  Register  on  September  22, 1981 
(46  FR  46784-46787).  the  Department 
issued  an  interim  role  amending  the 
regulations  (9  CFR  92.41  (a),  (b),  (c),  (d). 
and  (e))  pertaining  to  importation  of 
animals  through  the  HSTAIC  which  set 
forth  procedures  for  the  issuance  of 
special  authorization  for  exclusive  use 
of  the  HSTAIC  for  between  50  and  400 

Hnimnla. 

This  amendment  retains  the  present 
lottery  found  in  S  92.41(a).  However,  it 
amends  present  {  92.41  (b),  (c).  and  (d). 
and  the  references  thereto  by 
redesignating  them  S  92.41  (c).  (d),  and 
(e),  respectively,  and  by  adding  a  new 
paragraph  (b). 

The  doounent  of  September  22, 1981. 
invited  interested  persons  to  submit 
written  comments  concerning  the 
amendments  on  or  before  November  23, 
1981.  No  written  comments  were 
received.  Based  on  the  reasons  set  forth 
in  the  document  of  September  22, 1981, 
the  provisions  in  the  interim  rule  have 
been  adopted  as  published  on 
September  22, 1981. 

The  factual  situations  which  were  set 
forth  in  the  docimient  of  September  22, 
1981,  still  provide  a  basis  for  the 
amendments.  Accordingly,  it  has  been 
determined  that  the  amendments  should 
remain  effective  as  published  in  the 
Federal  Register  on  September  22, 1981. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports, 
Livestock  and  Livestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine,  Transportation.  Wildlife. 

(Sec.  2,  32  Stat  792,  as  amended,  sec  1,  64 
Stat  202,  (21  U.S.C.  111  and  135);  37  FK  28464, 
28477;  38  FR  19141) 

Done  at  Washington.  D.C,  this  14th  day  of 
May,  1982. 

I.lCAtweD, 

Deputy  Admiiuatrator,  Veterinary  Services. 

int  Doc.  sa-uar  PIM  S-IS-SZ:  a^t  am] 
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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  13 

[Dockat  C-30M] 

General  Electric  Company;  Prohibited 
Trade  Practlcea,  and  Affirmative 
Corrective  Actiona 

AQENCV:  Federal  Trade  Conuniasioa. 
action:  Final  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  requires  a  Fairfield.  Conn, 
diversified,  industrial  company,  among 
other  things,  to  divest  its  stock  in 
Applicon,  a  major  producer  of  stand- 
alone, turnkey,  interactive  graphics 
computer  aided  design/ computer  aided 
manufacturing  ("CAD/CAM")  systems, 
under  a  two-part  divestiture  plan  to  be 
completed  by  March  31. 1982.  Pending 
divestiture,  GE  is  prohibited  from 
exerting  any  influence  over  Applicon's 
operations;  voting  its  stock  in  a  manner 
which  would  be  contrary  to  that  in 
which  it  votes  all  other  shares;  and 
obtaining,  from  Applicon,  confidential 
information  of  any  kind.  Additionally, 
for  a  five-year  period,  any  GE  employee 
who  was  in  any  way  affiliated  with 
Applicon  is  barred  from  serving  in  any 
position  in  Calma  Company,  a 
Sunnyvale,  Calif,  subsidiary  of  United 
Telecommunications,  Inc.,  including  its 
board  of  directors;  prohibited  from 
disclosing  confidential  information 
received  during  their  tenure  with 
Applicon,  and  barred  from  intervening 
in  any  of  Calma's  business  operations. 
GE  is  also  prevented  from 
discriminating  against  Applicon,  when 
purchasing  CAD/CAM  systems  and 
products  and  restricted,  for  a  ten-year 
period,  from  acquiring  any  interest  in 
any  firm  in  the  manufacture  and  sale  of 
CAD/CAM  products  without  prior 
Commission  approval. 

DATES:  Complaint  and  order  issued  May 

4,1982.' 

FOR  FURTHER  INFORMATION  CONTACT 

FTC/CS-2.  James  C.  Egan,  Washington, 
D.C.  20580.  (202)  254-6024. 
SUPPLEMENTARY  INFORMATION:  On 
Friday,  Oct  16. 1981,  there  was 
published  in  the  Federal  Register.  46  FR 
50977,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  General 
Electric  Company,  a  corporation,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments. 


suggestions  or  objections  regarding  the 
proposed  form  of  order. 

A  comment  was  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist  as  set  forth  in  the  proposed 
consent  agreement,  in  disposition  of  this 
proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart — 
Acquiring  Corporate  Stock  or  Assets: 
S  13.5  Acquiring  corporate  stock  or 
assets;  13.5-20  Federal  Trade 
Commission  Act 

List  of  Subfects  in  16  CFR  Part  IS 

Computer  technology.  Computer 
hardware/software. 

(Sec.  B,  38  Stat.  721;  15  U.S.C.  40.  Interprat  or 
apply  tec.  S,  38  Stat  719,  as  amended;  sec.  7. 
38  SUt  731,  as  amended;  15  U.&C  45, 18) 
Carol  M.  Tlioiiias, 

Secretary. 

(FR  Doc.  at-um*  Piled  6-lS-8£  8:45  am] 

aiLUNO  cooc  srso-oi-M 


16  CFR  Part  13 

[Docket  C-3087] 

Vinyl  Improvement  Producta  Co^ 
Prohibited  Trade  Practices,  and 
Affirmattve  Corrective  Actions 

AQENCY:  Federal  Trade  Commission. 
action:  Final  order. 

SUMMART.  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  requires  Vinyl  Improvement 
Products  Company  (VIPCO),  a 
manufacturer  and  seller  of  residential 
vinyl  siding  products,  among  other 
things,  to  cease  paying  for  or 
disseminating  any  advertisement  for 
vinyl  siding  that  contains  an  energy- 
related  claim.  The  order  requires  the 
firm  to  distribute  a  copy  of  the  order  to 
all  personnel  engaged  in  the  promotion 
of  vinyl  siding.  Further,  VIPCO  is 
required  to  mail  to  each  business  entity 
which  had  sold  or  distributed  its 
products  during  the  previous  year,  a 
letter  advising  that  vinyl  siding  by  itself 
does  not  save  energy. 

DATES:  Complaint  and  order  issued 
April  3a  1982. » 


'  Copies  of  the  Complaint  and  the  Dediion  aad 
Order  filed  with  the  original  document 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  filed  with  the  original  document 


TON  WRTTMR  MTOMMTION  CONTACTS 

FTC/PE,  Michael  Dershowitz, 
Washington,  D.C.  20580.  (202)  724-0726. 

SUPPI.EMENTARY  INFORMATION:  On 

Monday,  February  1, 1962,  there  was 
pubUshed  in  the  Federal  Register.  47  FR 
4532,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Vinjd 
Improvement  Products  Company,  a 
corporation,  for  the  purpose  of  soliciting 
public  comment  Interested  p€uties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  order. 

No  comments  have  been  received,  the 
Commission  has  ordered  the  issuance  of 
the  complaint  in  the  form  contemplated 
by  the  agreement  made  its  jurisdictional 
findings  and  entered  its  order  to  cease 
and  desist  as  set  forth  in  the  proposed 
consent  agreement  in  disposition  of  this 
proceeding. 

The  prohibited  frade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart— 
Corrective  Actions  and/or 
Requirements:  §  13.533  Corrective 
actions  and/or  requirements.  Supart — 
Disseminating  Advertisements,  Etc.: 
S  13.1043    Disseminating 
advertisements,  eta 

List  of  Subjects  in  16  CFR  Part  13 

Advertising.  Trade  practices,  Vinyl 
siding. 

(Sec  e,  38  Stat.  721;  15  U.S.C.  48.  Interprets  or 
applies  sec.  5, 38  Stat  719,  as  amended  (15 
U.S.C.  45)) 

Carat  M.  Thomas. 

Secretary. 

(FR  I>x:  82-13020  Piled  S-lB-82  8:48  am] 
BILUNQ  CODE  STSO-OI-M 


16  CFR  Part  13 

[DoclialC-30881 

Western  General  Dalrlea,  Inc^ 
Prohtt)lted  Trade  Practices,  and 
Affirmative  Corrective  Actiona 

aqency:  Federal  Trade  Commission. 
action:  Final  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement  requires  a  Utah  dairy 
cooperative  to  cease  engaging  in  price 
discrimination  in  the  sale  and 
distribution  of  raw  milk  and  dairy 
products,  or  communicating  in  any 
manner  disparaging  or  derogatory 
information  or  opinions  concerning 
competing  firms.  Commencing  one  year 
from  its  effective  date,  the  order  bars 
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the  cooperative  from  restricting,  for 
more  than  six  months,  the  sale  or 
transfer  of  "base"  by  any  of  its  members 
to  any  bona  fide  Grade  A  milk  producer. 
("Base"  is  a  member's  right  to  receive 
from  the  cooperative  the  going  rate  for 
raw  milk.) 

DATE:  Complaint  and  order  issued  May 
4, 1982.' 

FOR  nnmtER  information  contact: 

Judith  D.  Ford,  Director,  9R,  San 
Francisco  Regional  OfDce,  Federal 
Trade  Commission,  450  Golden  Gate 
Ave..  San  Francisco,  CA  9410Z.  (415) 
556-127a 

SUPPLEMENTARY  INFORMATION:  On 

Tuesday,  February  23, 1982,  there  was 
published  in  the  Federal  Register  47  FR 
7853,  a  proposed  consent  agreement 
with  analysis  in  the  matter  of  Western 
General  Dairies,  Inc.,  an  incorporated 
cooperative  association,  for  the  purpose 
of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  onier. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered  its 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

The  prohibited  trade  practices  and/or 
corrective  actions,  as  codified  under  16 
CFR  Part  13,  are  as  follows:  Subpart— 
Corrective  actions  and/or  Requirements: 
S  13.533    Corrective  actions  and/or 
Requirements:  §  13.533-60    Release  of 
general  specific,  or  contractual 
constrictions,  requirements,  or 
restraints.  Sabpart — Discriminating 
Between  Customers:  i  13.685 
Discriminating  between  customers; 
13.685-10    Federal  Trade  Commission 
Act.  Subpart — ^Disarimination  in  Price 
Under  Section  5 — Federal  Trade 
Commission  Act  i  13.870    Charges  and 
prices.  SiApart — Disparaging 
Competitors  and  Tbeir  Products — 
Competitors:  S  13.850    Reliability, 
history  and  financial  conditioa: 
S  13.953  Reputation  or  standing. 

List  of  SubiectB  In  IB  CFR  Part  IS 
Milk.  Price  coatroU.  Trade  practices. 


(Sec  a  38  StaL  721;  IS  U.S.C.  46.  Interprets  or 

applies  sec.  5.  38  Stat  719.  as  amended:  15 

U.S.C45) 

■"Tr-ri. 

Secretary. 

(FR  Oac  K-UKl  F1W  S-O-at  i>«i  Mil 
BILUNa  CODE  STM-et-M 


ENVIRONIIEIITAL  PROTECTION 
AGENCY 

21  CFR  Pvt  193 

[FAP  9H5214, 0HS247/R97;  PH  FRL  212S-7] 

Tolerances  for  Pesbckles  in  Food 
Administered  by  the  Environmental 
Protection  Agency;  Hexalds 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Fmal  rule. 

summary:  This  rule  establishes  a  food 
additive  regulation  to  permit  the 
combined  residues  of  the  insecticide 
hexakis  and  its  organotin  metabolites  in 
or  on  raisins  and  d^ed  prunes.  This 
regidation  to  ]>emut  the  imncimnm 
permissible  level  for  the  combined 
residues  of  die  herbicide  hexakis  tmd  its 
metabolites  in  or  oa  the  commodities 
was  requested  by  Shell  Chemical  Co. 

EFFECTIVE  DATE:  Effective  on  May  19. 
1982. 


'  CopiM  of  Mm  CompWnt  and  the  DecMon  and 
Order  filed  wtth  the  original  duciuuML 


:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency,  Rm. 
3706. 401  M  St,  SW.,  Washington.  DC 
2046a 

FOR  RIRTHBI  INFORMATION  CONTACT: 

Jay  EDenberger.  Product  Manager  (PM) 
12,  Registration  rMvision  ^T^TSTQ. 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
202.  CM  #2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703- 
557-2368). 

SUPPLEMENTARY  MF0RHAT10N:  EPA 
issued  notices  in  the  Federal  Register  of 
January  16. 1980  (45  FR  3109)  {0H5247) 
and  October  21. 1981  (46  FR  51644) 
(9H5214)  which  announced  that  Shell 
Chemical  Co.,  1025  Cormecticut  Ave^ 
NW.,  Washington.  DC  20036.  had 
submitted  food  additive  petitions  to  the 
EPA  proposing  that  21  CFR  193  be 
amended  by  the  estabBshment  of  a 
regulation  permitting  the  combined 
residues  of  the  insecticide  hexakis  (2- 
methyl-2-pb«iyipn^)  distannoxane 
and  its  ocganofia  aetebolites  calculated 
as  hexakis  (X-aetkjd-Z-phenylpropyl) 
distannoxane  io  w  oa  raisins  (0H5214) 
at  20  parts  per  aiilliaD  (ppm)  and  dried 
prunes  at  •  ppm  and  dried  peaches  at 
80.0  ppm  (0115247). 


FAP  0H5247  was  subseqnendy 
amended  deleting  the  proposed 
tolerance  in  or  on  dried  peaches. 

No  comments  were  received  in 
response  to  these  notices  of  filing. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  regulation 
are  included  in  a  related  document  (PP 
0F23a2.  QF2408/RS51)  winch  establishes 
tolerances  for  the  combined  residoes  aS 
hexakis  and  its  oiganotin  metabolites  in 
or  on  cherries,  peaches,  plums,  prunes, 
and  strawberries  wfaidi  appears 
elsewhere  in  this  issue  of  die  Federal 
Register. 

The  metabolism  of  hexakis  in  plants  is 
ade<]uately  imderatood  and  there  are  no 
actions  currently  pending  against  the 
continued  registration  of  the  subject 
insecticide,  nor  are  there  any  other 
relevant  considerations  involved  in 
establishing  this  regulation. 

The  insecticide  is  considered  usefid 
for  the  purpose  for  which  the  regulation 
is  sought  and  it  is  conchided  that  tlie 
insecticide  may  be  safely  used  in 
accordance  with  the  prescribed  manner 
when  sudi  use  is  in  accordance  widi  tlie 
label  and  labeling  registered  pursuant  to 
FIFRA  as  amended,  (86  Stat  973,  89  Stat 
751.  U.S.C  135(a]et9eq.).  Therefore,  die 
regulation  is  establish«l  in  21  CFR  Part 
193  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may.  witiiin  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  be 
submitted  in  quintuplicate  and  specify 
the  provisions  of  the  regidation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objectiona.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought 

llie  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  sectiaii  3  (rf  Executive 
Order  12291. 

Pursoant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
534,  94  Stat  1164.  S  U.S.C  601-612),  the 
Administrator  has  detmnined  that 
regulations  establishing  new  food  or 
feed  additive  levels,  or  conditions  for 
safe  use  of  additives,  or  raising  sudi 
food  or  feed  additive  levels  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statemsit  to  this  e^ct  was 
published  in  tlie  Federal  Regialei  of  K4ay 
4,lSei(46FR24845). 
Effective  on:  May  19. 1982. 
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(Sec.  409(c)(1).  72  Stat.  1788,  (21  U.S.C 

346(c)(1))) 

List  of  Subjects  in  21 CFR  Part  193 

Food  additives.  Pesticides  and  pests. 
Dated:  May  S,  1982. 
Edwin  L  Johnson, 

Director,  Office  of  Pesticide  Programs. 

PART  193— TOLERANCES  FOR 
PESTICIDES  IN  FOOD  ADMINISTERED 
BY  THE  ENVIRONMENTAL 
PROTECTION  AGENCY 

Therefore,  21  CFR  Part  193  is 
amended  by  establishing  a  new 
§  193.236  to  read  as  follows: 

§193.236    Hexakis. 

A  regulation  is  established  permitting 
the  combined  residues  of  the  insecticide 
hexakis  (2-methyl-2-phenylpropyl) 
distannoxane  and  its  organotin 
metabolites  calculated  as  hexakis  (2- 
methyl-2-phenylpropyl)  distannoxane  in 
or  on  the  following  food  items: 


Food 


Pnjnss,  (ktod... 
Raisins 


S 
20 


(FK  Doc.  82-13344  Filed  S-lS-82:  tM  im] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  tt)e  Secretary 

24  CFR  Part  58 

[Docket  No.  R-«2-969] 

Environmental  Review  Procedures  for 
Title  i  Community  Development  Block 
Grant  Program* 

agency:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  effective  date  for 
interim  rule. 

summary:  This  document  announces  the 
effective  date  for  the  interini  rule 
published  in  the  Federal  Register  on 
April  12. 1982  (47  FR  15750)  which  sets 
forth  the  environmental  regulations 
applicable  to  the  Title  I  block  grant 
programs  of  the  Department  as 
authorized  and  amended  under  the 
Housing  and  Community  Development 
(HCD)  Amendments  of  1979  and  1981. 
The  effective  date  provision  of  the  nde 
stated  that  the  rule  would  become 
effective  upon  expiration  of  the  first 
period  of  30  calendar  days  of  continuous 
session  of  Congress  after  publication, 
subject  to  waiver,  and  announced  that 
future  notice  of  the  effectiveness  of  the 


rule  would  be  published  in  the  Federal 
Register. 

Thirty  calendar  days  of  continuous 
session  of  Congress  have  expired  since 
the  rule  was  published. 
DATE  The  effective  date  for  the  interim 
rule  pubhshed  April  12, 1982.  at  47  FR 
15750,  is  May  19, 1982. 
FON  FURTHER  INFORMATION  CONTACT 

Richard  Lasner,  Assistant  General 
Counsel  for  Regulations,  Department  of 
Housing  and  Urban  Development,  Room 
5218.  451  7th  Street.  S.W..  Washington. 
D.C.  20410,  Telephone  No.  (202)  755- 
6207.  This  is  not  a  toll-free  number. 

Dated:  May  13. 1982. 
Richard  Lasner. 

Assistant  General  Counsel  for  Regulations. 

(FR  Doc  83-13547  Filed  5-18-82: 8:45am] 
aaiMQ  CODE  4310-01-H 


Office  of  Assistant  Secretary  for 
Community  Planning  and 
Development 


Pvii  pa,      24  CFR  Part  570 


[Docket  Na  R-82-940] 

Community  Development  Block 
Grants:  States'  Program 

agency:  Office  of  Assistant  Secretary 
for  Community  Planning  and 
Development.  HUD. 

action:  Notice  of  effective  date  for  final 
rule. 

summary:  This  document  announces  the 
effective  date  for  the  final  rule  published 
in  the  Federal  Register  on  April  8, 1982 
(47  FR  15290)  which  established  policies 
and  procedures  for  State  administration 
of  Community  Development  Block 
Grants  for  nonentitlement  areas.  The 
effective  date  provision  of  the  rule 
stated  that  the  rule  would  become 
effective  upon  expiration  of  the  first 
period  of  30  calendar  days  of  continuous 
session  of  Congress  after  publication, 
subject  to  waiver,  and  announced  that 
future  notice  of  the  effectiveness  of  the 
rule  would  be  published  in  the  Federal 
Register. 

TTiirty  calendar  days  of  continuous 
session  of  Congress  have  expired  since 
the  rule  was  published. 
date:  The  effective  date  for  the  interim 
rule  published  April  8, 1982,  at  47  FR 
15290,  is  May  19, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Richard  Lasner,  Assistant  General 
Counsel  for  Regidations,  Department  of 
Housing  and  Urban  Development  Room 
5218. 451  7th  Street,  SW.,  Washington. 
D.C.  204ia  Telephone  No.  (202)  755- 
6207.  This  is  not  a  toll-free  number. 


Dated:  May  13. 1962. 
Richard  Lasner. 
Assistant  General  Counsel  for  Regulations. 

[FR  Doc.  82-13546  Filed  5-18-82:  8:45  aaij 
BIUJNQ  COOC  4310-2»-M 


DEPARTMENT  OF  JUSTICE 
28  CFR  Part  0 

[CMI  t)ivisk>n  Directive  No.  151-92] 

Revision  of  CIvH  Division  Directive  No. 
145-81 

agency:  Justice  Department. 
action:  Final  rule. 

summary:  This  document  amends  Civil 
Division  Directive  No.  145-81  regarding 
delegations  of  authority  in  Civil  cases. 
These  changes  clarify  certain  points  in 
the  presently  published  version  and 
correct  certain  typographical  errors.  The 
revisions  clarify  the  authority  of  U.S. 
Attorneys  to  compromise  or  settle 
routine  collections  cases  even  after 
judgment  in  the  trial  courts,  while 
preserving  the  SoUcitor  General's 
authority  over  appeals.  In  addition,  the 
Directive  has  been  clarified  to  limit  the 
authority  of  Civil  Division  Branch 
Directors  and  the  other  officials 
enumerated  therein  to  close  cases  or 
claims  on  behalf  of  the  government. 
EFFECTIVE  DATE:  May  7,  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  N.  Ford.  Civil  Division,  Room 
3137,  9th  &  Pennsylvania  Avenue  NW., 
Washington,  D.C.  20530  (202-633-3309). 
SUPPLEMENTARY  INFORMATION:  The 
requirements  of  Executive  Order  No. 
12291  (Federal  Regulation)  do  not  apply 
to  this  directive  because  it  deals  witli 
agency  management  and  is  therefore 
exempt  under  section  l(aK3)  of  that 
Order.  Additionally,  the  requirements  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
section  601  et  seq.,  do  not  apply  because 
this  directive  is  not  a  "rule"  under 
section  601(2). 

List  of  Subjecto  in  28  CFR  Part  0 

Authority  delegations  (Government 
agencies),  Claims,  Government 
employees  organization  and  functions 
(Government  agencies). 

PART  O-ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

Accordingly,  by  the  authority  vested 
in  me  as  Assistant  Attorney  General, 
Civil  Division,  by  28  CFR  section  0.168, 
Civil  Division  Directive  No.  145-81 
(Appendix  to  Subpart  Y  of  Part  0,  Title 
28.  Code  of  Federal  Regulations)  is 
revised  as  follows: 
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1.  In  Section  1,  paragraplu  (b)  and  (c) 
are  revised. 

2.  In  Section  4,  paragraphs  (b)  and 
(c)(2)  are  revised. 

3.  Section  5  is  revised. 

As  revised,  the  paragraphs  read  as 
follows: 

Redelegalion  of  Authority  to  Branch 
Directors,  Heads  of  Offices  and  United  Stales 
Attorneys  in  Civil  Division  Cases 

[Directive  No.  145-81] 

Section  1.  Authority  to  oompromise  or  close 
cases. 

(a)  *  *  * 

(b)  Delegation  to  Branch  Directors,  flie 
Director  of  the  Appellate  Staff,  flie  Chief  of 
the  Judgment  Enforcement  Unit  and  the 
Director  of  the  Office  of  Foreign  Litigation.^ 
Subject  to  the  limitations  imposed  t>y 
paragraph  (d)  of  this  section,  Branch 
Directors,  the  Director  of  the  Apellate  Staff, 
the  Chief  of  the  Judgment  Enforcement  Unit 
and  the  Director  of  the  Office  of  Forei^ 
Litigation  are  hereby  authorized,  with  respect 
to  matters  assigned  to  their  respective 
components,  to  reject  any  offer  in 
compromise  and  to  accept  offers  in 
compromise  and  close  claims  or  cases  in  the 
manner  and  to  the  same  extent  as  Deputy 
Assistant  Attorneys  General,  except  that 
Branch  Directors,  Ae  Director  of  the 
Appellate  Staff,  the  Chief  of  the  Judgment 
Enforcement  Unit  and  the  Director  of  the 
Office  of  Foreign  Litigation  cannot  accept  or 
reject  any  offers  in  compromise  of,  or  settle 
administratively  any  claim  or  case  against 
the  United  States  where  the  principal  ammmt 
to  be  paid  by  the  United  States  exceeds 
$150,000.  Nor  can  these  Civil  Division 
ofricials  close  (other  than  by  compromise  or 
by  entry  of  judgment],  any  claim  or  case  on 
behalf  of  the  United  States  where  the  gross 
amount  involved  exceeds  $150,000,  or  accept 
or  reject  any  offers  in  compromise  of  any 
such  clain  or  case  in  wfaidi  the  difference 
between  the  gross  amount  of  the  original 
claim  and  the  proposed  settlement  exceeds 
$150,000  or  10  percent  of  the  original  claim, 
whichever  is  greater.  Branch  Directors,  the 
Chief  of  the  Jiidgment  Enforcement  Unit  and 
the  Director  of  the  Office  of  Foreign  litigation 
are  further  authorized  to  file  suits, 
counterclaims,  and  cross-claims,  or  to  take 
any  other  action  necessary  to  protect  the 
interests  of  the  United  States  in  ell 
nonmonetary  cases,  in  ell  routine  loan 
coUectioo  and  foreclosure  cases,  and  in  other 
monetary  cUuns  or  cases  where  tlw  groaa 
amount  of  the  daim  does  not  exceed 
$150,00a 

(c)  Delegation  to  U.S.  Attorneys  and 
Attomeys-in-Charge  of  Tield  Offices.  Subject 
to  the  limitations  imposed  by  paragraph  (d)  of 
this  section,  and  the  auftority  of  fte  Solicitor 
General  set  forth  in  28  CFR  0.163,  United 
States  Attorneys  and  Attomeys-in-Qiarge  of 
field  offices  are  authorized  to: 

(1)  Reject  eny  offer  to  setde  a  monetary 
claim  on  behalf  of  the  United  States  where 
the  amount  offered  is  below  $100,000  or 
below  an  amount  previously  indicated  by  the 
appropriate  Civil  Division  official  to  be  an 
acceptalile  miniroum.  in  any  case  for  wUch 
they  havt  primary  respoosibility. 


(2)  Accept  or  reject  ofiiers  to  compromise 
cases  and  close  claims  which  have  been 
directly  referred  or  delegated  to  them  by  the 
Civil  Division,  as  set  forth  in  sections  4  (a) 
and  (b)  of  this  directive,  in  the  same  manner 
and  to  the  same  extent  as  Branch  Directors, 
except  Aat  United  States  Attorneys  and 
Attomeys-in-Chorge  erf  field  offices  cannot 
accept  or  reject  any  offers  in  compromise  of 
any  ciaiai  or  case  against  the  United  States 
where  the  principal  amount  of  the  proposed 
settlement  exceeds  $100,000.  Nor  can  United 
States  Attorneys  or  Attorney s-in  Charge  of 
field  offices  close  (other  than  by  compromise 
or  by  entry  of  jod^tent],  any  claim  or  case 
on  behalf  of  the  United  States  where  the 
gross  amomil  involved  exceeds  $100X100,  or 
accept  or  reject  any  offers  in  compromise  of 
any  such  daim  or  case  in  which  the 
difference  between  the  gross  amount  of  the 
original  claim  and  the  proposed  settlement 
exceeds  $100,000  or  10  percent  of  the  original 
claim,  whichever  is  greater.  United  States 
Attorneys  may  redelegate  this  authority  to 
Assistant  United  States  Attorneys  who 
supervise  other  Assistant  United  States 
Attorneys  who  handle  dvil  litigation. 

(d)  •  ♦  • 


Section  2.  *  *  • 


Section  3.*'* 

Sectioo  4.  Aathortty  for  direct  reference 
and  delegation  of  dvil  Division  cases  to 
United  States  Attorneys. 

(aj  •  •  • 

(b)  Delegation  to  Ibiited  States  Attonoeys. 
Branch  and  office  directors  and  unit  chie&  of 
the  Civil  Division  may  delegate  to  United 
States  Attorneys  any  nonmonetary  claims  or 
suits,  and  Bonetaiy  daima  or  suits  involving 
amounts  ep  to  SlSOAXl.  where  the 
circumstances  waisant  such  delegations. 
Upon  the  recommenda.tian  of  branch  and 
office  directors  and  unit  chiefs,  the  Assistant 
Attorney  General  Civil  Division,  may 
delegate  to  United  States  Attorneys  any 
claims  or  sails  involving  amomits  up  to 
$750,000,  where  the  circumstances  warrant 
such  delegations.  All  delegations  pursuant  to 
this  subsection  shall  be  in  writing  and  no 
United  States  Attorney  shall  have  authority 
to  compromise  or  close  any  such  delegated 
case  or  daim  except  as  is  specified  in  the 
required  wiittem  delegation  or  in  section  1(c) 
of  this  directive.  The  imitatkna  of  section 
1(d)  of  this  directive  aleo  rentain  applicabie 
in  any  case  or  claim  deloated  hereunder. 

(c)  •  •  * 

(2)  Cases  within  the  jurisdiction  of  the 
commercial  htigation  branch  involving 
pateata,  tndeiMika,  oopyrij^ts,  etc. 

(3)  •  •  • 

*  •  •         •         « 

Section  5.  Advecse  decisions.  All  final 
judicial  decisions  advene  to  the  Government 
involving  any  direct  reference  or  delegated 
case  must  be  reported  promptly  to  the 
Assistant  Attorney  General  Civil  Division, 
attention  Director,  Appellate  Staff.  Consult 
Title  2  of  the  United  States  Attorneys' 
Manual  for  procedures  and  time  limitationa. 


Section  6.  *  *  * 
).  Paul  MoGreft. 
Assistant  Attorney  General. 

|FR  Doc  az-iasi2  ned  S-IS-aZ:  S:fi  am) 
BHJJNG  CODE  4410-01-II 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(A-e-fW.  206»41 

Approval  and  Pramolgtfon  of 
Implementotioii  Ptan;  Tc 


agency:  Environmental  Protectian 

Agency  (EPA). 

action:  Final  ndensakmg. 

summary:  EPA  is  approving  die  Union 
Carbide  Corporation  (UCC)  Alternative 
Emission  Reduction  Plan  ("Bubble'^  tliat 
uses  emission  teduction  credits  from  a 
source  shutdown  in  lieu  of  controls  on 
storage  tanks  and  loading  facilities.  This 
action  trades  emiasion  reductions  from 
the  shutdown  of  a  Low  Density 
Polyethelyne  (LOP)  unit  for  the  coatral 
of  the  29  tanks  and  atorage  facilities 
(used  for  Synthetic  O^^nic  CcHnpounds) 
at  UCCs  petrochemical  plant  in  Texas 
City,  Texas.  The  use  of  emissioa 
reduction  credits  from  a  sounx 
shutdown  is  coosistent  with  EPA's 
newly  expanded  emissions  trading 
policy  statement 

EFFECTIVE  DATE  This  rule  is  effective  on 

May  19, 1982. 

addresses:  a  copy  of  die  State's 
submittals  and  incorporation  by 
reference  materials  are  available  for 
review  during  normal  business  hours  at 
the  foQowing  locations: 
The  OfBce  of  the  Federal  Register.  1100 

L  Street  NE..  Room  8401.  Washington. 

D.C2D460 
Environmental  Protection  Agency. 

Public  Infonnation  Reference  Unit 

(PM-213),  EPA  Library.  401  M  Street 

SW.,  Washington.  D.C  20460 
Environmental  Protection  Agency,  Air 

Branch.  Region  6, 1201  Ehn  Street, 

Dallas,  Texas  7527a 
FOR  FURTHER  INFORMATION  CONTACR 

John  R.  HepoU.  Cfaiet  State  Pro-ams 
Section.  Air  and  Waste  Management 
Division.  EPA  Region  &.  1201  Ehn  Street 

Dallas.  Texas  75270,  (214)  767-2742. 

August  12, 1881,  Q>A  proposed  to 
approve  a  babble  for  Union  Carbide 
Corporation'B  Texas  City,  Texas 
petrochemicai  plant  46  FJR  40774.  In 
brief,  the  UCC  bubble  involves  a  trade 
of  emission  redactions  resulting  from  the 
shutdown  of  a  Low  Density 
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Polyethylene  (LDP)  unit  for  controls  on 
the  emissions  from  29  storage  tanks  and 
loading  facilities.  The  bubble  balances  a 
reduction  of  243.3  tons  per  year  of 
synthetic  organic  compounds  (SOCs) 
from  the  LDP  unit  against  2^8.8  tons  per 
year  of  uncontrolled  emissions  from  the 
storage  tanks  and  loading  facilities. 

At  the  time  of  proposed  rulemaking, 
EPA's  bubble  policy  did  not  permit  the 
use  of  source  shutdowns  in  most  bubble 
trades.  44  FR  71780  [December  11. 1979). 
The  bubble  policy  referenced  Section 
rV.C.  of  EPA's  Emission  Offset 
Interpretative  Ruling  (40  CFR  Part  51, 
Appendix  S)  for  determining  the 
equivalence  of  emissions  and  air  quality 
impact  in  a  bubble  trade.  That  Section 
also  limits  the  crediting  of  shutdowns  to 
units  that  replace  the  shutdown  unit 
Because  EPA  anticipated  an  amendment 
to  modify  this  aspect  of  the  Offset 
Ruling,  EPA  proposed  to  approve  the 
UCC  bubble  with  final  promulgation 
contingent  upon  the  anticipated 
amendment 

Since  the  Notice  of  Proposed 
Rulemaking,  EPA  has  significantly 
amended  its  bubble  policy.  The  new 
EPA  bubble  policy  is  now  incorporated 
in  a  comprehensive  Emissions  Trading 
Policy  Statement.  47  FR  15076  (April  7. 
1982).  Under  EPA's  new  policy,  bubble 
trades  may  use  "emissions  reduction 
credits"  (ERCs)  from  shutdowns  subject 
to  the  same  restrictiens  as  those 
governing  other  emission  reduction 
credits.  Therefore,  ERCs  created  by  a 
source  shutdown  that  are  surplus, 
enforceable,  quantifiable,  and 
permanent  may  be  used  to  balance  an 
emissions  increase,  regardless  of 
whether  or  not  the  increase  results  from 
a  replacement  unit 

In  the  Notice  of  Proposed  Rulemaking 
for  the  UCC  bubble.  EPA  evaluated  the 
bubble  in  detail  and  determined  that 
except  for  the  shutdown  issue,  it  was 
fully  approvable.  EPA  determined  that 
the  bubble  satisfies  ambient  air  quality 
impact  considerations  and  that  it  uses 
emission  reductions  that  are  surplus, 
enforceable,  permanent  and 
quantifiable.  Thus,  for  example,  the 
UCC  bubble  does  not  interfere  with 
reasonable  further  progress  and 
attainment 

Several  comments  were  submitted  to 
EPA  during  the  public  conunent  period. 
EPA's  response  to  these  comments  la  set 
out  below: 

L  Final  Compliance  Date  Under  the 
Texas  State  Implementation  Plan:  EPA 
noted  in  the  August  12, 1981,  Federal 
Register  (46  FR  40774)  on  page  40775 
that  the  "schedule  for  UCC  calls  for  final 
compliance  by  December  31, 1982."  EPA 
agrees  with  the  comment  it  received 
from  the  affected  industry  noting  the 


compliance  date  for  UCC  was  incorrect 
the  compliance  date  should  be 
December  31, 1981. 

n.  More  Stringent  Controls  on  the  LDP 
Unit:  One  commentor  wanted  to  know 
what  would  happen  to  the  UCC  bubble 
if  EPA,  at  a  later  date,  required  more 
stringent  controls  on  the  LDP  units.  EPA 
believes  that  this  issue  is  moot  since  the 
LOP  will  be  permanently  closed  (i.e. 
dismantled). 

m.  The  affected  industry  commented 
that  the  UCC  bubble  could  be  approved 
through  a  change  in  the  bubble  policy 
without  regard  to  any  anticipated 
amendment  to  the  Offset  Ruling.  EPA 
agrees  with  the  conmientor,  and 
therefore  has  amended  its  bubble  policy 
and  is  today  approving  the  UCC  bubble. 
As  noted  in  the  proposed  rulemaking, 
EPA  still  intends  to  propose  a  similar 
change  to  the  Offset  Ruling. 

Conclasion 

After  consideration  of  all  relevant 
comments,  and  in  accordance  with 
EPA's  Emissions  Trading  Policy 
Statement  EPA  approves  the  UCC 
Alternative  Emission  Reduction  Plan 
("Bubble"),  as  discussed  above,  for 
incorporation  into  the  Texas  SIP.  Iliis 
rulemaking  is  being  made  immediately 
effective  because  it  enables  the  affected 
source  to  promptly  begin  dismantling 
the  LDP  unit  in  order  to  meet  the  tight 
deadline  contained  in  the  Texas  SIP. 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act  judicial  review  of  this  action  is 
available  by  the  filing  of  a  petition  for 
review  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit 
within  60  days  of  May  19, 1982. 
Under  Section  307(b)(2)  of  the  Clean  Air 
Act  the  requirements  which  are  the 
subject  of  today's  notice  may  not  be 
challenged  later  in  civil  or  criminal 
proceedings  brought  by  the  EPA  to 
enforce  these  requirements. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  Major 
because  it  will  impose  no  new 
regulatory  burden  since  it  only  approves 
State  actions.  The  Office  of 
Management  and  Budget  has  exempted 
this  rule  from  the  requirements  of 
Section  3  of  Executive  Order  12291, 

Incorporation  by  reference  of  the  SIP 
for  Texas  was  approved  by  the  Director 
of  the  federal  Register  on  July  1, 1981. 
This  notice  of  final  rulemaking  is  issued 
under  the  authority  of  Section  110  of  the 
Clean  Air  Act  as  amended,  42  U.S.C 
74ia 


List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide,  LeadL 
Particulate  matter,  Carbon  monoxide, 
Hydrocarbons. 

Dated:  May  11, 1982. 
Anne  M.  Gocsttcii, 

Administrator. 

PART  52— APPROVAL  AND 
PROMULGA-nON  OF 
IMPLEMENTATION  PLANS 

Fart  52  of  Chapter  I,  Title  40,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

Subpart  SS— Texas 

In  S  52.2270,  (c)  is  amended  by  adding 
paragraph  (30)  as  follows: 

S  52.2270    ktentfficatkMi  of  plan. 

(c)*  •  • 

(30)  Revisions  to  the  Texas  SIP  for  the 
Union  Carbide  Corporation  Bubble  in 
Texas  City,  Texas  were  submitted  by 
the  Governor  on  December  15, 1981. 

(FR  Doc.  aZ-USae  Filed  S-1B-S2: 8:4S  un] 


40  CFR  Part  52 
IA-S-FRL-2115-S] 

Approval  and  Promulgation  of 
Impiementation  Plans:  Michigan 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  rulemaking. 

summary:  The  purpose  of  today's 
rulemaking  is  to  approve  revisions  to 
Michigan's  State  Implementation  Plan 
(SIP)  regarding  particulate  emission 
reductions  for  the  Traverse  City  Board 
of  Light  and  Power  (TCBLP)  and  the 
Monitor  Sugar  Company  (MSC).  These 
revisions  were  submitted  in  the  form  of 
Consent  Orders.  Consent  Order  APC 
No.  23-1981  for  TCBLP  limits  the 
operation  of  its  No.  1  and  No.  2  coal> 
fired  boilers  after  December  31, 1982. 
provides  for  additional  controls  on  its 
No.  4  coal-fired  boiler,  and  establishes  a 
final  compliance  date  of  December  31. 
1982.  Consent  Order  APC  No.  21-1981 
for  MSC  provides  for  additional  controls 
on  its  coal-fired  boilers  1,  2,  3  and  4  and 
establishes  a  final  compliance  date  of 
October  15, 1982. 

EPFECnvi  OATK  These  actions  will  be 
effective  July  19. 1982.  unless  notice  is 
received  within  30  days  that  someone 
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wishes  to  submit  critioal  or  adverse 

comments. 

addresses:  Copies  of  these  SIP 

revisions  are  available  for  review  at  the 

following  addresses: 

U.S.  Environmental  Protection  Agency, 
Air  Programs  Branch.  Region  V,  230 
South  Dearborn  Street,  C&cago. 
Illinois  60604. 

Michigan  Department  of  Natural 
Resources,  Air  QuaUty  Division,  State 
Secondary  Government  Complex. 
General  Office  Building,  7150  Hanis 
Drive,  Lansing,  Michigan  48917. 
Written  comments  on  these  actions 

should  be  sent  to:  Gary  Gulezlan,  Chief, 

Regulatory  Analysis  Section,  Air 

Programs  Branch,  Region  V,  U.S. 

Environmental  Protection  Agency,  230 

South  Dearborn  Street.  Chicago,  Illinois 

60604. 

ron  FUfTTHER  INFORMATION  CONTACT; 

Toni  Lesser,  Regulatory  Analysis 
Section,  Air  Programs  Branch,  Region  V. 
U.S.  Environmental  Protection  Agency. 
230  South  Dearborn  Street  Chicago, 
Illinois  60604,  (312]  8a6-«037. 
SUPPLEMENTARY  INFORMATION:  On  April 

25, 1979,  the  State  of  Michigan  formally 
submitted  its  SIP  revision  to  comply 
with  the  Clean  Air  Act  Amendments  of 
1977  (Act).  Part  of  that  submittal 
included  the  commitment  to  develop 
abatement  orders  for  sources 
contributing  to  the  particulate  emission 
problem. 

On  December  16. 1981  and  January  7. 
1982.  the  State  of  Michigan  submitted 
Consent  Order  APC  No.  21-1981  and 
APC  No.  23-1981  for  the  MSC  ahd 
TCBLP  companies.  Presented  below  is  a 
synopsis  of  EPA's  review  of  these 
Consent  Orders  submitted  to  meet  the 
requirements  of  Michigan's  Rules 
336.1301  and  336.1331. 

Bay  County  (Order  21-1061) 

On  December  16, 1981.  the  State  of 
Michigan  submitted  to  EPA  Consent 
Order  APC  No.  21-1981  for  the  MSC. 
The  MSC  is  located  in  Bay  Qty,  County 
of  Bay  in  an  area  designated  attainment 
for  total  suspended  particulates  (TSP). 
Consent  Order  APC  No.  21-1981  for 
MSC  ccmtains  a  schedule  of  interim 
progress  dates  for  reducing  particulate 
emissions  and  provides  for  additional 
controls  on  its  coal-^ed  boilers  1,  2. 3. 
and  4.  The  Consent  Order  also  requires 
the  replacement  of  the  existing 
particulate  collection  equipment  on  the 
boilers  with  higher  efficiency  collectors 
and  installing  new  combustion  controls. 
A  final  compliance  date  of  October  16, 
1982.  has  been  established  for  MSCs 
four  boilers  to  achieve  comptiance  with 
Michigan  Rule  336.1331.  Role  331(l)(a), 
contained  therein  refers  to  Table  SI  of 


the  General  Rules,  which  specified  an 
emission  limitation  of  0.30  pounds 
particulate  per  1.000  pounds  exhausts 
gas,  to  be  achieved  as  expeditiously  as 
practical  but  not  later  than  December  31, 
1982. 

Grand  Traverse  County  (Order  29-1881) 

On  January  7. 1982.  the  State  of 
Michigan  submitted  Consent  Order  No. 
23-1981  for  the  TCBLP.  The  TCBLP  is 
located  in  Traverse  City.  County  of 
Grand  Traverse  in  an  area  designated 
attainment  for  TSP.  Consent  Order  No. 
23-1981  for  TCBU*  contains  a  schedule 
of  interim  progress  dates  for  reducing 
particulate  emissions  bom  its  boilers.  To 
achieve  compliance  by  December  31. 
1982.  TCBLP  wil  retire  Boiler  1  and 
Boiler  2  and  equip  Boiler  4  with  a 
sidestream  baghouse  in  addition  to 
existing  multidones.  By  December  31, 
1982,  TCBLP  will  be  in  compliance  with 
the  emission  limitation  of  0.30  pounds 
particulate  per  1,000  pounds  exhausts 
gas  as  required  in  R336.1331. 

EPA  has  reviewed  Consent  Orders 
APC  No.  21-1981  and  APC  No.  23-1981 
for  the  MSC  and  TCBLP  companies.  EPA 
believes  that  these  orders  contain 
enforceable  emission  limitations  and 
control  measures  necessary  to  ensure 
attainment  of  the  Primary  National 
Ambient  Air  Quality  Standards 
(NAAQS)  by  December  31, 1982.  EPA, 
therefore,  approves  Consent  Orders 
APC  No.  21-1981  and  APC  No.  23-1981. 
as  part  of  the  Michigan  SEP. 

EPA  also  believes  that  this  is  a 
noncontroversial  rulemaking  action,  and 
is  taking  immediate  final  rulemaking 
action.  On  September  4, 1981  (48  FR 
44476)  EPA  published  a  general  notice 
explaining  this  special  rulemaking 
procedure.  This  action  will  be  effective 
60  days  from  the  date  of  this  Federal 
Register  notice.  However,  if  EPA  is 
notified  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments,  the  action  will  be  withdrawn 
and  a  new  rulemaking  will  propose  this 
action  and  estabUsh  a  comment  period. 
Today's  action  approves  a  submittal  by 
the  State  pursuant  to  the  provisions  of 
Section  110  of  the  Act  and  imposes  no 
new  requirements  beyond  those  which 
the  State  has  already  imposed. 

Under  5  U.S.C  605(b],  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8700). 

Under  Executive  Order  12291  (46  PR 
13193),  EPA  must  also  judge  whether  a 
regulaticm  is  "majw"  and  therefore 
subject  to  die  reqidrements  of  a 
Regulatory  Impact  Analysis.  Today's 
action  does  not  constitute  a  major 


regulation  since  it  merely  approves  the 
State's  actions.  Hiis  regulation  was 
exempted  from  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Section  3  of  Executive  Order  12291. 

Under  Section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  diis 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  today).  TUs 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  307(b)(2).) 

list  of  Subjects  in  4»  CFR  Fait  52: 

Air  poDution  control  Ozone.  Sulfur 
oxides.  Nibt)gen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

Note. — hycorporatjon  by  reference  of  the 
SIP  for  the  State  of  Micliigan  was  approved 
l}y  the  Director  of  Fadanl  Rasbtar  on  July  1. 
19B1. 

(Sec  110  of  the  Qean  Air  Act  (42  U.&C 

7410)) 

Dated  May  la  19S2. 
Anne  M.  Gofsndi. 

Administrator. 

PART  52— APPROVAL  AND 
PROMULOATKM  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  L  Ude  40,  Code  of 
Federal  Regulations  is  amended  as 
follows: 

SuboartX MirMnm 

1.  Section  52.1170  is  amended  by 
adding  paragraphs  (c)(54)  and  (c)(56)  as 
follows: 

iSZIITO   HtontHleMlonorplnL 


(54)  On  December  16. 1981.  the  State 
of  Kfichigan  submitted  to  EPA  Consent 
Order  APC  No.  21-1981  for  the  Monitor 
Sugar  Company.  Consent  Order  APC 
No.  21-1981  provides  for  additional 
controls  on  its  coal-fired  boilers,  1. 2,  S. 
and  4  and  establishes  a  final  mmplijinnf 
date  of  October  15, 1962  for  attaining  the 
primary  National  Ambient  Air  Quality 
Standards. 

(55)  On  January  7, 1962.  the  State  of 
Michigan  submitted  to  EPA  Consent 
Order  APC  No.  23-1961  for  die  Traverse 
City  Board  of  Light  and  Power.  Consent 
Order  APC  No.  23-1961  limits  die 
company's  operation  of  its  Na  1  and  Na 
2  coal-fired  boilers  after  December  31. 
1982;  provides  for  additional  controls  on 
Its  Na  4  ooal-fired  boilen  and 
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establishes  a  final  compliance  date  of 
December  31. 1962. 

(FR  Doc.  B-lSSn  FUad  f-lB-82;  8:45  am\ 
BILUNQCOOE  M«>-«0-H 


40  CFR  Part  65 
[FRt-21 17-41 

Approval  of  a  Delayed  CompNance 
Order  Isaued  by  ttte  Puget  Sound  Air 
Pollution  Control  Agency  to  Fletcher 
Oil  Co.,  Taconia,  Washington 

AGENCY:  Environmental  Protectioa 

Agency. 

action:  Final  rale. 

summary:  The  Administrator  of  EPA 
hereby  approves  a  Delayed  Compliance 
Order  issued  by  the  Pu^et  Sound  Air 
Pollution  Control  Agency  to  Fletcher  Oil 
Company,  Tacoma,  Washin^on.  Hie 
Order  requires  the  Company  to  bring  air 
emissions  &om  its  gasoline  terminal  and 
tank  farm  at  Tacoma,  Washington,  into 
compliance  with  certain  regulations 
contained  in  the  federally-approved 
Washington  State  Implementation  Plan 
(SIP].  Because  of  the  Administrator's 
approval,  Fletcher  Oil  Company's 
compliance  with  the  Order  will  preclude 
suits  under  the  federal  enforcement  and 
citizen  suit  provisions  of  the  Clean  Air 
Act  for  violation(s)  of  the  SIP 
regiilations  covered  by  the  Order  during 
the  period  the  Order  is  In  effect 
DATES:  This  rule  teikes  effect  on  May  19, 
1982. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Swan,  Environmental  Protectioo 
Agency,  1200  Sixth  Avenue,  M/S  524. 
Seattle,  Washington  98101.  phone  (206) 
442-287& 

ADDRESSES:  A  copy  of  the  Delayed 
Compliance  Order,  any  supporting 
material,  and  any  comments  received  in 
response  to  a  prior  Federal  Register 
notice  proposing  approval  of  the  Order 
are  available  for  public  inspection  and 
copying  during  normal  business  hours 
at:  EPA  Region  10. 1200  Sixth  Avenue. 
Seattle.  Washington  96101—118,  lltfa 
Floor. 

SUPPLEMeNTARV  INFORMATION:  On 

February  12. 1962.  the  Regional 
Administrator  of  EPA's  Region  10  Office 
published  in  the  Federal  Register,  47  FR 
6442,  a  notice  proposing  approval  of  a 
Delayed  Compliance  Order  issued  by 
the  Puget  Sound  Air  Pollution  Control 
Authority  (PSAPCA)  to  Fletcher  Oil 
Company.  The  Notice  asked  for  public 
comments  by  March  15. 1962  on  EPA's 
proposed  approval  of  the  Order.  One 
document  was  received  requesting  an 
extension  of  the  public  comment  period 
or  to  postpone  final  approval  of  the 


Order  for  90  days.  The  Company 
requesting  the  extension  claims  to  be  in 
the  process  of  acquiring  the  Fletcher  Oil 
Company's  assets.  Since  the  Order 
contains  the  provision  that  the  Order 
"shall  apply  and  be  binding  upon  the 
parties  to  this  action,  their  officers, 
directors,  employees,  and  successors," 
and  since  the  Company  was  notified  a 
month  before  the  PSAPCA  Board  of 
Directors  meeting  and  failed  to 
comment,  and  since  PSAPCA  has 
advised  EPA  that  it  does  not  intend  to 
make  any  changes  in  the  Order 
regcu*dles8  of  change  of  ownership,  EPA 
finds  that  no  good  cause  is  shown  to 
extend  the  comment  period. 

Therefore,  the  Delayed  Compliance 
Order  issued  to  Fletcher  Oil  Company  is 
approved  by  the  Administrator  of  EPA 
pursuant  to  the  authority  of  Section 
113(d)(2)  of  the  Qean  Air  Act.  42  U5.C. 
7413(d)(2).  The  Order  places  Fletcher  Oil 
Company  on  a  schedule  to  bring  its 
gasoline  terminal  and  tank  farm  at 
Tacoma.  Washington,  into  compliance 
as  expeditiously  as  practicable  with 
WAC  173-490-040  and  173-490-201  and 
Sections  2.04.  2.05,  2.13.  3.05  and  3.10  of 
Puget  Sound  Air  PoUution  Control 
Agency  Regulation  II,  a  part  of  the 
federally  approved  Washington  State 
Implementation  PlaiL  If  the  conditions  of 
the  Order  are  met,  it  will  permit  Fletcher 
Oil  Company  to  delay  compliance  with 


the  SIP  regulations  covered  by  the  Order 
until  January  1, 1983.  Fletcher  Oil 
Company  is  unable  to  immediately 
comply  with  these  regulations.  EPA  has 
determined  that  its  approval  of  the 
Order  shall  be  effective  upon 
publication  of  this  notice  because  of  the 
need  to  immediately  place  Fletcher  Oil 
Company  on  a  schedule  which  is 
effective  under  the  Clean  Air  Act  for 
compliance  with  the  applicable 
requirement(s)  of  the  Washington  State 
Implementation  Plan. 

List  of  Subjects  in  40  CFR  Part  65 

Air  pollution  control 

(42  U.S.C.  7413(d).  7801) 
Dated:  May  11. 19B2. 
Anne  M.  Gwsiidi. 

Administrator. 

In  consideration  of  the  foregoing. 
Chapter  I  of  Tide  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  6S-OELAYED  COMPUANCE 
ORDERS 

1.  Section  65.521  is  amended  by 
adding  the  following  entry  to  the  table 
to  read  as  follows: 

§65.521    EPA  Approval  of  Stats  delayed 
compliance  orders  issued  to  ina)or 
stationary  I 


Sourc* 

Localion 

OntarNa 

StP  raguMon(t) 

kwolMd 

prapoMl 

oofTipltanoc 

FMctwOiOa 

■  •oony^  WMMn0lon..«. 

W19 

WAC  173-490-O«a 
WAC  17»-«9(«01. 
PSAPCA  H«9.ll 

FA  12,  1962     .... 

Jwt  1  1MI. 

(FK  Doc  B-uaas  PlWd  S-l»-tt  •:«•  aa) 
BILUNO  COOti 


40CFRPart180 

IPP  1F2491/R417;  PH-f^fU.  2126-71 

Totoranees  and  Examptlona  From 
Toleranoea  for  Pesticide  Chemicala  in 
or  on  Raw  Agricultural  ConwnodKiea; 
Noeema  Locuetae 

aqency:  Environmental  Protectioa 
Agency  (EPA). 
action:  Pinal  rule. 

suMMAinr.  This  rule  establishes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  insecticide 
Nosema  locustae  in  or  on  all  raw 
agricultural  commodities  and  home 
gardens.  This  regulation  to  eliminate  the 
need  to  establish  a  mavimnm 
permissible  level  for  residues  of  the 
insecticide  in  or  on  all  raw  agricultural 


commodities  was  requested  by  Reuter 
Laboratories.  Inc. 

EFFECTIVE  OATK  Effective  on  May  18. 
1982. 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110). 
Environmental  Protection  Agency.  Rm. 
3708, 401  M  Street  SW..  Washington. 
D.C.  2046a 

FOR  FURTHER  INFORMATION,  CONTACT 

Franklin  D.  R.  Gee,  Product  Manager 
(PM)  17,  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
207,  CM#2, 1021  Jefferson  Davis 
Hl^way,  Arlington.  VA  22202.  (703- 
557-2890). 

SUPFUSMCNTARY  IMWWMATIOII.  EPA 

issued  a  notice  in  the  Federal  Register  of 
June  2, 1981  (46  FR  28530)  which 
announced  that  Reuter  Laboratories. 
Inc..  1406  James  Madison  Highway, 
Haymarket.  VA  22060.  had  filed  ' 
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pesticide  petition  1F2491  with  the  EPA 
which  proposed  that  an  exemption  from 
the  requirement  of  a  tolerance  be 
established  for  residues  of  the 
insecticide  NoSema  locustae  when 
applied  to  all  raw  agricidtural 
comimodities. 

No  comments  were  received  in 
response  to  this  notice  of  filing. 

The  data  submitted  or  referenced  in 
the  petition  and  other  relevant  material 
have  been  evaluated.  The  toxicology 
data  considered  in  support  of  the 
exemption  from  the  requirement  of  a 
tolerance  included:  a  rat  acute 
inhalation  study,  a  rat  acute  oral 
toxicity  study,  a  rat  OO-day  feeding 
study,  a  guinea  pig  acute  dermal  toxicity 
study,  and  a  rabbit  primary  skin 
irritation  study.  In  addition,  the 
following  toxicology  studies  were 
performed  by  the  Agency: 
intraperitoneal  injection  in  mice, 
intracerebral,  and  ocular  innoculation. 
These  studies  were  designed  to  show 
whether  Nosema  locustae  is  pathogenic 
to  a  mammalian  test  species.  The  result 
of  these  tests  showed  no  adverse 
effects. 

EPA  sponsored  an  extramural  study 
conducted  by  Dr.  J.  A.  Shadduck  entitled 
"Maximum  Challenge  Safety  Tests  of 
Nosema  lucustae  in  Mice  and  Rabbits." 
Rabbits  and  mice  were  exposed  by 
intracerebral  intraocular,  and 
intraperitoneal  injection  (rabbits,  10- 
week  studies]  and  intracerebral  and 
intraperitoneal  injection  (mice,  8-week 
studies)  to  Nosema  locustbe.  During  the 
course  of  the  study,  no  differences  in 
clinical  behavior,  weight  gain,  body 
temperature,  or  hemograms  were  noted 
between  injected  and  control  rabbits, 
and  no  differences  in  body  weight  gain 
were  noted  between  injected  and 
control  mice.  It  was  concluded  that 
Nosema  locustae  is  not  likely  to  be  a 
hazard  to  mammals  or  humans  even  If 
exposure  to  high  doses  occurs. 

Nosema  locustae  showed  that,  once 
removed  from  the  insects  for  which  it 
was  intended,  it  rapidly  dissipated  into 
the  environment.  It  is  not  expected  to 
enter  the  human  food  chain.  Thus 
acceptable  daily  intake  (ADI)  and 
maximum  permissible  intake  (MPI} 
considerations  are  not  relevant  to  this 
petition. 

Nosema  locustae  is  a  naturally 
occurring  protozoan  of  the  class 
Cnidosphoridea  which  produces 
multicellular  spores.  When  ingested  by 
susceptible  insects  (mainly 
grasshoppers),  these  spores  penetrate 
the  midgut  epithelium  and  vegetative 
forms  reproduce  repeatedly  in  fat 
bodies.  When  host  tissue  is  depleted, 
sporulation  occurs  and  spores  are 
released  as  the  host  cadaver 


decomposes,  allowing  the  cycle  to 
continue. 

No  enforcement  actions  are 
anticipated.  Therefore,  the  requirement 
of  an  analytical  method  for  enforcement 
purposes  is  not  applicable  to  this 
exemption  request  However,  an 
analytical  method  is  available  for 
quality  control. 

Nosema  locustae  is  considered  useful 
for  the  purpose  for  which  an  exemption 
from  the  requirement  of  a  tolerance  is 
sought  and  it  is  concluded  that  the 
exemption  will  protect  the  pubUc  healtL 
Therefore,  the  exemption  firom  the 
requirement  of  a  tolerance  is  established 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  die  Federal 
Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  be 
submitted  in  quintuplicate  and  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
534.  94  Stat.  1164,  5  U.S.C.  601-612),  Uie 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
estabUshing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

Effective  on:  May  19, 1982. 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultiu-al  commodities. 
Pesticide  and  pests. 

(Sea  408(d)(2),  68  SUt  512  (21  \iS.C 
346a(d)(2))) 

Dated:  May  5, 1982. 

James  M.  Conloo. 

Acting  Director,  Office  of  Pesticide  Programs. 

PART  180-TOLERAACES  AND 
EXEMPTIONS  FROM  TOLERANCES 
FOR  PESnClOE  CHEMICALS  IN  OR  ON 
RAW  AGRICULTURAL  COMMODITIES 

Therefore.  40  CFR  180.1041  is  revised 
to  read  as  follows: 


f  1M.1041 

froni  ttw  requkeiiwiil  of  a  toteience. 

The  insecticide  Nosema  locustae  is 
exempted  from  the  requirement  of  a 
tolerance  for  residues  in  or  on  cdl  raw 
agricultural  commodites. 

(PR  Doc  82-13884  Filed  6-18-IZ:  M6  ami 


40  CFR  Part  180 

[PP  0F2399/R434;  PH  FRL  212S-1] 

Tolerances  and  Examfrtions  From 
Tolarancas  for  PasticMe  Chamicaia  in 
or  on  Raw  Agrteuttural  Commoditiaa; 
Cyano(3  Pt)anoxyphanyf)Malhyl  4* 
ChkHO-Alpha^l- 
MethylethyODenzanaacetata 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

summary:  This  rule  establishes 

tolerances  for  residues  of  the  insecticide 

cyano(3-phenoxyphenyl)methyl-4- 

(^oro-alpha-(l- 

methylethyl)benzeneacetate  in  or  on 

certain  raw  agricultural  commodities. 

This  regulation  to  establish  the 

maximum  permissible  level  for  residues 

of  the  insecticide  in  or  on  these 

CO  ^A^odities  was  requested  by  Shell  Oil 

Co. 

EFFECTIVE  DATE:  Effective  on  May  19. 
1982. 

AOORESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Cleric  (A-110). 
Environmental  Protection  Agency,  Rm. 
3708,  401  M  St,  SW.,  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Franklin  D.  R.  Gee,  Product  Manager 
(PM)  17,  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  Rm. 
207,  CM#2, 1921  Jefferson  Davis 
Highway,  Arhngton.  VA  22202,  (70»- 
557-2890). 

SUPPLEMENTARY  MF0RMAT10N:  EPA 

issued  a  notice  in  the  Federal  Register  of 
October  15, 1980  (45  FR  66461)  which 
announced  that  Shell  Oil  Co.,  Suite  200, 
1025  Connecticut  Ave.,  NW., 
Washington,  DC  20036,  had  submitted 
pesticide  petition  OF2399  to  the  EPA 
proposing  that  tolerances  be  established 
for  residues  of  the  insecticide  cyano(3- 
phenoxyphenyl)methyl  4-chloro-alpha- 
(1-methylethyl)  benzeneacetate  in  or  on 
celery  at  4.0  parts  per  million  (ppm). 
com  ensilage  (forage  and  fodder)  at  002 
ppm,  com  stover  at  1.0  ppm,  dried  beans 
at  0.25,  dried  peas  at  0.25,  field  com 
grain  at  0.02,  meat  and  fat  of  cattie, 
goats,  hogs,  horses,  and  sheep  at  OJI 
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ppm,  milk  fat  at  02  jqmi,  and  pears  at 
2.0  ppm. 

This  petition  was  subsequently 
amended  by  deleting  the  tolerances  for 
celery,  com  stover,  meat  and  fat  of 
cattle,  goats,  hogs,  horses,  and  sheep 
and  milk  fat  and  increasing  the 
tolerances  for  com  fodder  and  forage 
from  0.02  ppm  to  1.0  ppm. 

No  comments  were  received  in 
response  to  these  notices  of  filing. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerances 
included  an  acute  oral  rat  toxicity  study 
with  a  median  lethal  dose  (LOm)  of  1-3 
grams  (g) /kilogram  (kg)  of  body  weight 
(bw]  (water  vehicle]  and  450  milligrams 
(mg]/kg  of  bw  (dimethylsulfoxide 
(DMSO))  vehicle;  a  90-day  dog  feeding 
study  with  a  no-observed-effect  level 
(NOEL)  of  500  ppm  (highest  dose  tested): 
a  90-day  rat  feeding  study  with  a  NOEL 
of  125  ppm;  an  18-month  mouse  feeding 
study  with  a  NOEL  of  less  than  100  with 
no  oncogenic  effects  at  the  highest  level 
fed  (3,000  ppm);  a  24-month  mouse 
feeding  study  with  a  NOEL  of  10-50  ppm 
for  males  and  50-250  ppm  for  females 
(no  oncogenic  effects  were  noted  at 
1,250  ppm,  the  highest  dose  tested);  a  24- 
month  rat  feeding  study  that 
demonstrated  no  oncogenic  effects  at 
1.000  ppm  (only  level  tested — 
significantly  decreased  body  weight  was 
observed  at  this  dose  level);  a  2-year  rat 
feeding  study  with  a  NOEL  of  250  ppm 
(highest  level  fed) — no  oncogenic  effects 
were  observed;  a  3-generation  rat 
reproduction  study  %vith  a  NOEL  of  250 
ppm  (highest  level  fed);  teratology 
studies  (in  mice  and  rabbits,  both 
negative  at  the  highest  dose  of  50  mg/kg 
of  bw/day);  and  the  following 
mutagenicity  studies:  mouse  dominant 
lethal  (negative  at  100  mg/kg  of  bw, 
which  was  the  highest  level  fed);  mouse 
host-mediated  bioassay  (negative  at  50 
mg/kg  of  bw,  which  was  the  highest 
level  fed);  AMES  test  in  vitro  (negative); 
and  bone  marrow  cytogenic  study  in  the 
Chinese  hamster  (negative  at  25  mg/kg 
of  bw).  The  following  studies  assessing 
neurological  effects  were  performed:  A 
hen  study  negative  at  1.0  g/kg  of  bw  for 
5  days,  repeated  at  21  days:  a  rat  (8-day) 
acute  study  with  a  NOEL  of  200  mg/kg 
of  bw;  a  15-month  rat  feeding  study 
which  resulted  in  a  systemic  NOEL  of 
500  ppm  and  a  NOEL  of  1,500  ppm  wiUi 
respect  to  nerve  damage. 

The  acceptable  daily  intake  (ADI)  is 
calculated  to  be  0.125  mg/kg/ day  based 
on  the  2-year  rat  feeding  study  and  using 
a  100-fold  safety  factor.  The  maximum 
permissible  intake  (MPI)  has  been 
calculated  to  be  7.5  mg/day  (60  kg). 
Approval  of  the  tolerances  would  result 


in  a  theoretical  mwytnumi  residue 
contribution  (TMRC)  of  0.8101  mg/day 
(1.5  kg)  and  utilize  lOM  percent  oif  the 
ADL 

Hie  metabolism  of  the  insecticide  is 
adequately  understood  for  this  use,  and 
an  adequate  analytical  method  (gas 
chromatography)  is  available  for 
enforcement  purposes.  There  are 
currently  no  regulatory  actions  pending 
against  the  continued  registration  of  this 
insecticide,  lliere  is  no  reasonable 
expectation  of  residues  in  poultry  and 
eggs  as  delineated  in  40  CFR  180.6(a)(3). 
The  tolerances  established  for  meat  and 
milk  will  accommodate  any  secondary 
residues  resulting  from  this  use. 

Hie  pesticide  is  considered  useful  for 
the  ptuposes  for  which  the  tolerances 
are  sought  and  it  is  concluded  that 
estabUshment  of  these  tolerances  will 
protect  the  public  health.  Therefore,  the 
regulation  is  established  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Sodi  objections  should  be 
submitted  in  quintuplicate  and  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  the 
Executive  Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534.  94  Stat  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

Effective  on:  May  19, 1982. 
(Sec.  408(d)(2),  68  Stat.  512  (21  U.S  C. 
346a(d)(2))) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Raw  agriculture 
commodities,  Pesticides  and  pests. 


Datad:Ma]r4.ig82. 
Edwte  U  lokBMio. 

Director,  Office  of  Battidde  Prognmm. 

PART  180— TOLERANCES  AND 
EXEMPTIONS  FROy  TOLERANCES 
FOR  PESTICIDE  CHEMICALS  IN  OR  ON 
RAW  AGRICULTURAL  COMMODITIES 

Therefore.  40  CFR  180.379  is  amended 
by  adding  and  alphabetically  inserting 
the  raw  agricultural  commodities  com 
fodder,  com  forage,  dried  beans,  dried 
peas,  and  field  com  grain,  and 
increasing  the  established  tolerance  on 
pears  to  read  as  follows: 

S  180.379    CyanoO-pheiwwtyphenytywethyl 
4-chlore  a^he-jl- 

mettiy<ettiyt)bwizan— catata.  tolerancas  tor 
rasiduas. 


p« 


Bean*.  AM.. 


Com,  fieU.  grain .. 
Corrv  loddv ;_« 


Com,  foTipB  _ 


Peas,  dried.. 


025 

Isas 
ia 

zo 

ois 
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40  CFR  Part  100 

[PP  0F2aO2. 0F2406/R351 ;  PH  FRL  2125-8] 

Tolerancea  and  ExampUons  From 
Tolerancea  for  Paatickte  Chemicals  in 
or  on  Raw  Agricultural  ComnK>dities; 
Hexakis 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
action:  Fmal  rule. 

summary:  This  regulation  establishes  a 
tolerance  for  the  combined  residues  of 
the  insecticide  hexakis  andlts  organotin 
metabolites  in  or  on  certain  raw 
agricultural  commodities.  This  rule  to 
establish  the  maximum  permissible  level 
for  the  combmed  residues  of  hexakis 
and  its  metabolites  in  or  on  the 
commodities  was  requested  by  Shell 
Chemical  Co. 

EFFECnvc  date:  Effective  on  May  19. 
1982. 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk,  (A-110), 
Environmental  Protection  Agency.  Rm. 


Federal  Kggbtor  /  Vol  47.  Na  97  /  Wednesday.  May  19.  1982  /  Rules  and  Regulations         215» 


M-370e,  401 M  SL.  SW^  Washington.  DC 

2046a 

FOR  FURTHER  MFORMATKM  CONTACT: 

Jay  S.  EUenbei;ger,  Product  Manager 
(PM)  12.  RegiBtratlon  Division  (TS- 
767C],  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
202,  C:M#2,  1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  {70»- 
557-2386). 

SUPPIXMBITARY  INFORMATION:  EPA 

issued  notices  published  in  the  Federal 
Register  of  January  16, 1980  (45  FR  3109) 
(OF  2302)  and  October  28. 1980  (45  FR 
71421)  (OF  2406)  that  Shell  Chemical  Co, 
Suite  20O.  1025  Connecticut  Ave..  NW, 
Washington.  DC  20036,  had  filed 
pesticide  petitions  proposing  to  amend 
40  CFR  180.362  by  establish^ 
tolerances  for  the  combined  residues  of 
the  insecticide  hexakis  (2-methyl-2- 
phenylinopyl]  distannoxane  and  its 
organotin  metabolites  calculated  as 
hexakis  (2-methyl-2-phenylpropylJ 
distannoxane  in  or  on  the  raw 
agricultural  commodities  plums  and 
prunes  at  2  parts  per  million  (ppm); 
cherries  at  4.0  ppm;  peaches  at  10.0  ppm 
(0F2302):  and  strawberries  at  10.0  ppm 
(0F2406). 

No  comments  were  received  in 
response  to  these  notices  of  filing. 

The  data  submitted  in  the  petitions 
and  other  relevant  material  have  been 
evaluated.  The  toxicology  data 
considered  in  support  of  the  proposed 
tolerances  included  a  2-year  dog  feeding 
study  with  a  no-observed-effect-level 
(NOEL)  of  1.200  ppm;  a  2-year  rat 
feeding/oncogenidty  study  which  was 
negative  for  oncogenic  effects  at  600 
ppm  (hi^est  dose  tested);  a 
multigeneration  reproduction  study  with 
NOEl  of  100  ppm;  mammalicm 
mutagenicity  assays  %vhich  were 
negative  for  mutagenic  effects;  and  rat 
and  rabbit  teratology  studies  with 
NOEL'S  of  30  mg/kg  and  1.0  mg/kg. 
respectively.  Based  on  the  2-year  rat 
feeding/oncogenicity  study  with  a  NOEL 
of  100  ppm  (5  mg/kg  of  body  weight 
(bw)/day)  and  using  a  safety  factor  of 
100,  the  acceptable  daily  intake  (ADI) 
for  humans  is  0.05  mg/kg  of  bw/day. 
The  theoretical  maximum  residue 
contribution  (TMRC)  in  the  human  diet 
from  these  tolerances  and  tolerances 
which  have  previously  been  established 
for  this  chemical  on  a  variety  of  raw 
agricultural  commodities  does  not 
exceed  the  ADL 

The  metabolism  of  hexakis  (2-methyl- 
2-phenylpropyl)  distannoxane  in  plants 
is  adequately  understood  and  an 
adequate  analytical  method  (gas-liquid 
chromatography]  is  available  for 
enforcement  purposes.  Because  no  feed 
items  are  involved  there  will  be  no 


problem  of  secondary  residues  in  meat. 
milk,  poultry,  and  eggs.  No  actions  are 
currentiy  pending  against  the  continued 
registration  of  the  insecticide,  nor  are 
there  any  other  relevant  considerations 
involved  in  establishing  these 
tolerances. 

The  pesticide  is  considered  useful  for 
the  purpose  for  which  the  tolerances  are 
sought,  and  it  is  concluded  that  the 
tolerances  will  protect  the  public  health. 
Therefore,  the  tolerances  are 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  file  written  obiections  with  the 
Hearing  Cleii.  EPA.  Rm.  M-3708  (A- 
110).  401  M  St.  SW..  Washington.  DC 
20460.  Such  objections  should  be 
submitted  in  quintuplicate  and  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
534.  94  Stat  1164.  5  U.S.C  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1961  (46 
FR  24950). 
Effective  on:  May  19. 1982. 

(Sea  408(d)(2).  68  Stat  512.  (21  U.S.C 
346a(dK2))) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Agricultural  commodities. 
Pesticides  and  pests. 

Dated:  May  S.  1982. 
Edwin  L  Johnson. 
Director,  Offlce  of  Petticide  Programs. 

PART  180— TOLERANCES  AND 
EXEMPTIONS  FROM  TOLERANCES 
FOR  PESTICIOE  CHEMICALS  IN  OR  ON 
RAW  AGRICULTURAL  COMMODITIES 

Therefore,  40  CFR  180.362  is  amended 
by  adding  and  alphabetically  inserting 
the  raw  agricultural  commodities 
cherries,  peaches,  plums,  prunes,  and 
strawberries  as  follows: 


S180J62   ttexaUs; 


OhbmMH                              PtiUpm 

nwnfci. 

4jS 

Pamrtmm 

NuS 

Pkan. 

{j§ 

mm 

IOjO 

(FK  Doc  82-13345  Filad  5-lS-aZ:  a>«S  am] 
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DEPARTMENT  OF  ENERGY 

41  CFR  Parts  »-1,  »-S,  9-A,  »-7, 9-15, 
9-50.9-51 

fVopoaed  Amendments  to  ttie  DOE 
Procurement  Regiilatfons 

AGENCY:  Energy  Department 
action:  Final  rule. 

summary:  This  rule  revises  the  DOE 
Procurement  Regulations.  It  adds  a  new 
S  9-1.355.  "Contracts  conditioned  upon 
the  availability  of  funds";  as  well  as  a 
new  S  9-1.356,  "Solicitations 
conditioned  upon  availability  of  funds;" 
amends  §  9-1.405.  "Ratification  of 
unauthorized  contract  awards."  to 
clarify  the  requirements  which  must  be 
met  to  allow  ratifications  of 
unauthorized  actions;  revises  I  9-1.705, 
"Cooperation  with  the  Small  Business 
Administration."  to  increase  from  $2 
million  to  $3  million  the  ceiling  for  small 
business  class  set-aside  procurements  of 
construction;  deletes  Subpart  9-1.53. 
"Options";  revises  {  9-3.805^1. 
"Noncompetitive  procurement"  in  order 
to  improve  the  Department's  competitive 
posture  by  revising  approval  prooedures 
for  noncompetitive  procurements  to 
assure  that  the  approving  official  is 
outside  the  initiating  office  and  that  the 
accountable  official  is  the  Contracting 
Officer  and  to  emphasize  the  prudence 
of  early  coordination  with  legal  counsel; 
amends  S  9-3.609,  "Contract  audit  as  a 
pricing  aid."  to  increase  preaward  audit 
thresholds;  revises  Subpart  9-4.57. 
"Program  Opportunity  Notices."  and 
Subpart  9-4.58.  "Program  Research  and 
Development  Announcements,"  to 
simplify  the  approval  process  for  using 
these  solicitation  methods;  revises  SS  9- 
7.203  and  9-7.403.  "Clauses  to  be  used 
when  applicable."  to  provide  for  use  of  a 
Cost  and  Schedule  Control  Systems 
clause  under  appropriate  circumstances; 
revises  S  9-7.402-59.  "Stop  work  order," 
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to  make  that  clause  optional  rather  than 
mandatory  for  contracts  with 
educational  and  other  nonprofit 
institutions;  revises  Subpart  9-50, 
"Operating  and  on-site  service 
contracts,"  relating  to  procrirement 
procedures  for  operating  and  on-site 
contractors:  and  clarifies  S  9-51.102, 
"Contract  actions  requiring  advance 
Headquarters'  review  and  approval," 
regarding  the  requirement  for 
Headquarters  review  of  certain  contract 
actions.  This  final  rule  is  the  result  of 
operational  experience  which  has 
shown  a  need  to  update  and  revise  the 
regulations  as  herein  described. 
EFFECTIVE  DATE:  ]uly  19, 1982. 
FOR  FURTHER  INFORtlATION  CONTACT: 
Mr.  Richard  Langston,  Procurement 
Policy  Branch  (MA931.1);  Policy  and 
Procedures  Division,  Prociirement  and 
Assistance  Management  Directorate, 
Department  of  Energy,  (202)  252-6188 
Mr.  Elliot  Winnick,  DAGC  for 
Procurement  and  Financial  Incentives, 
Office  of  General  Counsel  (GC44), 
Department  of  Energy.  (202)  252-6902 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Statutory  and  Regulatory  Requirements 

III.  Public  Conunents 

I.  Background 

Under  Section  644  of  the  Department 
of  Energy  Organization  Act  (hereinafter 
referred  to  as  "the  Act")  (Pub.  L  95-01, 
91  Stat.  565, 41  U.S.C.  7254),  the 
Secretary  of  the  Department  is 
authorized  to  prescribe  such  procedural 
rules  and  regulations  as  he  may  deem 
necessary  or  appropriate  to  effectuate 
the  functions  vested  in  him. 
Accordingly,  the  Department  of  Energy 
Procurement  Regulations  (DOE-PR) 
were  promulgated  with  an  effective  date 
of  June  30. 1979  (see  44  FR  34424). 

II.  Statutory  and  Regulatoiy 
Requirements 

A.  Review  Under  Executive  Order  12291 

Inasmuch  as  this  final  rule  relates  to 
agency  management  of  the  procurement 
function,  the  0MB  clearance  procedures 
set  forth  in  Executive  Order  12291 
(February  17, 1981)  are  not  applicable. 

B.  Review  Under  the  Regulatory 
Flexibility  Act 

This  final  rule  was  reviewed  under 
the  Regulatory  Flexibility  Act  of  1980, 
Pub.  L  96-354,  which  requires 
preparation  of  a  regulatory  flexibility 
analysis  for  any  rule  whidi  is  likely  to 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
DOE  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 


entities  and,  therefore,  no  regulatory 
flexibility  analysis  has  been  prepared. 

C.  Review  Under  the  Paperwork 
Reduction  Plan  Act 

DOE  has  determined  that  this 
rulenlaking  imposes  no  information 
collection  and  reporting  requirements  on 
organizations  and  individuals  external 
to  DOE  that  may  be  subject  to  this 
regulation  in  accordance  with  the 
Paperwork  Reduction  Plan  Act  (44 
U.S.C.  3501  et  seq.). 

D.  Review  Under  the  National 
Environmental  Policy  Act 

DOE  has  concluded  that  promulgation 
of  this  final  rule  clearly  would  not 
represent  a  major  Federal  action  having 
significant  impact  on  the  human 
environment  under  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  432  et  seq.  1976)),  the 
Council  on  Environmental  Quahty 
Regulations  (40  CFR  Parts  1500-1508), 
and  the  environmental  impact  statement 
pursuant  to  NEPA. 

m.  Public  Comment 

The  chfmges  being  made  by  this  final 
rule  were  pubUshed  as  a  notice  of 
proposed  rulemaking  on  December  24, 
1981.  46  FR  62480.  That  notice  invited 
public  commenta  for  a  30  day  period 
ending  January  25, 1981.  Comments  were 
received  bom  one  association 
representing  universities  conducting 
research  and  from  several  interested 
individuals  within  the  DOE  procurement 
community.  The  specific  comments, 
identified  by  proposed  change  number, 
and  the  Department's  response  are  as 
follows: 

Change  5.2 

This  proposed  change  involved  the 
addition  of  a  new  clause  for  use  in 
contracts  conditioned  upon  the 
availability  of  funds.  One  reviewer 
suggested  that  a  variation  of  the  clause 
be  developed  for  use  in  solicitations 
conditioned  upon  the  availability  of 
funding.  This  suggestion  has  been 
adopted  by  the  addition  of  a  variation  of 
the  clause  to  be  used  in  solicitations. 
Another  reviewer  asked  whether  such  a 
clause  was  used  by  any  other 
Govemment  agency.  The  answer  is  yes. 
The  clause  is  essentially  the  same  as 
that  used  by  the  Department  of  Defense. 
The  Department  of  Defense's  clause 
may  be  found  at  Section  1-318  of  the 
Defense  Acquisition  Regulation  and  has 
been  a  part  of  that  regulation  since 
September  1962. 

Change  5.3 

This  proposed  change  involved 
additional  review  and  approval 


procedures  to  be  followed  when 
considering  the  ratification  of 
unauthorized  contractual  commitments. 
Comments  were  received  which 
suggested  clarification  was  needed  in 
the  text  of  the  change.  Minor  changes 
have  been  made  for  the  purpose  of 
clarifying  the  change. 

Change  5.8 

This  proposed  change  involved 
providing  that  the  Source  Selection 
Official  might  be  the  HPA,  the 
Contracting  Officer,  or  some  other 
official  designated  by  the  HPA.  Several 
reviewers  pointed  out  that  our  proposed 
language  did  not  provide  for  situations 
in  which  the  official  designated  by  the 
HPA  is  outside  the  Contracting  Officer's 
organization.  This  has  been  corrected  by 
deleting  the  words  "at  a  level  higher 
than  the  Contracting  Office"  from  the 
change. 

Change  5.7 

The  proposed  change  involved 
reassigning  the  authority  for  approving 
noncompetitive  procurement  and 
specifying  approval  procedures. 
Comments  were  received  which 
suggested  that  clarification  of  the  text 
was  needed.  Minor  changes  have  been 
made  in  the  text  for  the  sake  of  clarity. 

Change  5.11 

The  proposed  change  set  forth  a 
clause  entitled  "Cost  and  Schedule 
Control  Systems"  to  be  used  in  certain 
instances.  One  reviewer  was  unfamiliar 
with  such  management  control  systems 
and  suggested  tnat  such  systems  not  be 
mandated  for  contracts  with 
universities.  The  Cost  and  Schedule 
Control  Systems  Criteria  are  a  set  of 
management  standards  used  by  DOE,  as 
well  as  the  Department  of  Defense  and 
NASA,  to  improve  the  visibility  of 
contractor  cost  and  schedule 
performance.  This  management  system 
is  only  used  for  major  acquisition 
projects.  Full  implementation  is  required 
only  for  contracts  exceeding  $50  million. 
Few  university  projects  would  require 
application  of  these  criteria.  The 
Department  believes  that  any 
organization  awarded  a  contract  of  such 
magnitude  would  need  a  disciplined 
approach  to  cost  and  schedule  control. 
For  the  sake  of  uniformity,  the 
Department  has  chosen  the  CSCS 
approach  and  will  not  consider  an 
exemption  based  on  type  of 
organization.  Language  has  been  added 
to  the  preamble  of  the  clause  to  show 
the  dollar  threshold  at  which  such  a 
system  would  be  required. 
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Change  5.12 

This  pn>posed  chan^  involved 
making  use  of  the  "Stop  Work  Order" 
clause  optional  rather  than  required  for 
contracts  with  educational  or  nonprofit 
institutions.  One  reviewer  felt  that 
contracting  personnel  would 
indiscriminately  add  this  clause  to 
university  contracts  and  suggested  that 
the  clause  be  completely  deleted  from 
the  DOB-PR.  The  Department  believes 
there  may  be  circumstances  in  which 
the  clause  is  appropriate  for  a  university 
contract  and  for  this  reason  will  not 
delete  the  clause  from  the  DOE-m. 
Another  reviewer  pointed  out  that  the 
clause  should  remain  mandatory  for  use 
if  an  (^>erating  or  on-site  contract  is 
involved  even  if  a  university  is  involved, 
the  Department  agrees  and  has  added  a 
provision  to  that  effect 

Change  5.13 

This  proposed  change  involved  hirther 
limiting  the  allowability  of  precontract 
costs  with  a  maiciniiiin  term  of  15  days 
of  precontract  cost  allowance.  A 
reviewer  suggested  that  tiie  final 
sentence  of  S  9-15.5006-4{a)  be 
rewritten  to  make  it  clear  that  such 
costs  under  DOE  contracts  must  be 
specifically  identified  in  the  contract 
document  This  was  done.  It  was  also 
suggested  that  this  guidance  be  inserted 
at  §  §  9-15.107  and  »-15.205-30  to  make 
it  dear  that  the  Department's  policy  and 
limitations  regarding  precontract  costs 
are  in  addition  to  the  standards  set  by 
1-15.107  and  1-15.20S-30  of  die  FHL  The 
Department  has  added  a  notice  at  i(  9- 
15.107  and  9-15.205-30  directing  the 
reader's  attention  to  1 9-15.S000-4. 
Another  comment  suggested  that  the 
maximum  period  of  15  days  was 
impractical  and  failed  to  recognize 
situations  in  which  legitimate 
precontract  costs  under  the  FFR 
standard  are  incxured  without  a  specific 
prior  authorization.  The  Department 
recognizes  tliis  possibility  and  has 
changed  the  limitation  from  an  absolute 
maximum  of  15  days  to  a  maximum  of  15 
days  unless  a  longer  period  is  approved 
by  the  HPA  based  on  a  finding  diat  such 
an  allowance  is  reasonable.  As  a  result 
of  this,  the  Department  has  added  a 
provision  to  require,  to  the  extrait 
practical,  that  authorized  preoontract 
costs  be  recognized  by  establishing 
advance  understandings  as  described  at 
1-15.107  of  the  FFR.  It  was  fnrttier 
suggested  that  the  "Date  of  Incurrence 
of  Cost"  clause  from  FFR  1-7.204-3  be 
included  in  any  such  contract  The 
Department  has  added  this  guidance  to 
§  9-15.5006-4(a).  -    =:  . 


Change  5.19 

This  proposed  diange  was  the  same 
as  that  at  change  5.11  above  except  that 
it  specifies  the  use  of  cost  and  schedule 
control  systems  in  certain  operating  and 
on-site  contracts.  The  comments  and  the 
Department's  disposition  are  the  same 
as  discussed  at  5.11  above. 

Change  517 

This  proposed  change  involved 
increasing  the  dollar  threshold  at  itdiich 
individual  employee  compensation  for 
operating  and  on-site  contractors  must 
be  approved.  One  reviewer  objected  to 
the  approval  practice  regardless  of  the 
dollar  threshold  and  suggested  that  in 
the  case  of  university  contracts, 
standard  university  compensation 
practices  should  suffice.  The 
Department  does  not  share  this  view 
and  believes  it  must  retain  this 
management  tool  for  all  operating  and 
on-site  contractors  regardless  of  type  of 
organization.  The  Department  thanks 
those  parties  providing  comments  for 
the  helpful  insights  furnished  by  their 
views  and  has  carefully  considered  their 
comments  in  the  preparation  of  this  final 
rule. 

List  of  Subfects  in  41  cut  Parts  9-1.  t-S. 
9^  9-7,  9-15,  9-5B,  9-51 
Government  procurement 

For  the  reasons  set 
forth  in  the  preamble.  Chapter  9 
of  Title  41  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below. 

Issued  in  Washiiigtaa.  DXl,  on  May  14. 
198Z. 

Hilaiy  I.  Kaocb, 

Director,  Pmcunatent  and  Asaiatanoe 

Management  Directorate. 

41  CFR  Chapter  9  is  amended  as 
follows: 

Autfaori^  Sec.  OM.  Department  of  Energy 
Organixatloo  Act  Pub  L  9&-91, 91  Stat  599 
(42  U5.C  7254). 

Change&l 

PART  9-1-OENERAL 

The  Table  of  Contents  of  Part  9-1, 
"General"  is  amended  by  adding  a  new 
§  9-1355  dded  *t>Mitracts  conditioned 
upon  (he  availability  of  funds,"  and  a 
new  Part  9-1.350  titled  "Solicitations 
conditioned  upon  the  availability  of 
funds,"  and  by  mnoving  and  reserving 
Subpart  9-1.53.  t^ptions."  the 
provisions  <A  vrhidi  have  been 
superseded  by  FPR  Amendment  213. 
dated  January  12. 1981.  The  revised  text 
will  read: 


O0C. 

*  •  •  •  • 

9-U5S    Contracts  "fytitigned  npon  the 

availability  of  funds. 
9-1.356    Solicitations  cooditiaoed  upon  the 
availability  of  funds. 

Subpart  9-1S3  [Itaeerved] 
ChangeU 

Subpart  9-1.3.  "General  Policies."  is 
amended  by  adding  a  new  {  9-1.355, 
"Contracts  conditioned  upon  the 
availability  of  funds,"  and  a  new  Part  9- 
1.356  titled  "Sohdtations  conditioned 
upon  the  availabihty  of  funds."  The  new 
sections  will  read: 

99-1355.    Contracts  condWoned  upon  «w 
avatabMty  of  funds. 

(a)  lliere  are  many  day-to-day 
supplies  and  services  which  must  be 
provided  on  a  con  tinning  basis  if  the 
Department  is  to  function  efficiently. 
These  requirements  are  generally 
funded  under  yearly  operation  and 
maintenance  appropriations.  A 
disruption  in  providing  these 
requirements  would  seriously  impact  the 
orderly  operation  of  the  Department 

(b)  When  it  is  necessary  to  initiate  a 
procurement  properly  chargeable  to 
funds  of  a  new  fiscal  year  prior  to  the 
availability  of  such  funds,  the  dause  in 
paragraph  (c)  of  this  section  shaD  be 
included  in  the  contract 

This  clause  shall  be  used  only  for 
administrative  operations  and 
continuing  services  (such  as  rentals, 
utilities,  and  guard  services)  which  are 
necessary  for  normal  operation  and  for 
which  die  Congress  consistently 
appropriates  funds. 

(c)  The  following  dause  shall  be  osed 
as  described  in  paragraph  (b)  this 
section: 

AvaUalriiity  of  Funds— Awaid 

Funds  are  not  presently  available  for  tlus 
procurement  Hie  Covemment'i  obligatioB 
hereunder  is  contingent  upon  the  availability 
of  appropriated  funds  from  which  payment 
for  the  contract  purposes  can  be  made.  No 
legal  liability  on  die  part  of  the  Goveminent 
for  payment  of  any  money  shall  arise  unless 
and  until  the  funds  are  made  available  to  the 
Contracting  Officer  for  this  procareBtent  and 
notice  of  socfa  availability,  to  ht  oanfinned  in 
writing  liy  the  Contractii^  Officer,  is  given  to 
the  cootraclor. 

(d)  When  the  dause  in  paragrs^  (c) 
of  this  section  is  used,  the  sni^Ues  or 
services  shall  not  be  accepted  by  the 
Department  until  funds  are  available  to 
the  Contracting  Officer  for  the 
procurement  and  until  the  Cantiacting 
Officer  has  given  notice  to  the 
contractor  (to  be  oonfinned  in  writing) 
of  snch  avaUability.  Records  shall  be 
maintained  to  insiffe  adeqoatt 
administrathre  control  of  funds. 
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§9-1.356    Soflcttatlofw  cofMfltkMMd  upon 
ttM  avaflabOlty  of  funds. 

(a)  There  may  be  instances  in  whicli 
advance  procurement  planning  indicates 
tliat  the  administrative  leadtime 
necessary  to  allow  contract  award  by  a 
required  date  will  require  release  of  the 
solicitation  prior  to  the  availability  of 
funds.  In  such  drcimistances,  the  best 
interests  of  the  Department  may  be 
served  by  early  release  of  the 
solicitation  dociunent  in  advance  of 
funding  available  for  an  award.  Any 
BoUcitation  released  for  such  reason, 
shall  include  the  clause  set  forth  at 
paragraph  (c)  of  this  section. 

(b)  Limitation.  Solicitations  shall  not 
be  released  in  advance  of  the 
availabihty  of  funds  unless  the  initiating 
office  obtains  a  certificate  from  the 
responsible  budget  officer  to  the  effect 
that  funding  for  the  action  has  been 
included  in  a  budget  request  released  by 
the  President  to  the  Congress. 

(c)  The  following  clause  shall  be  used 
when  solicitations  are  released  in 
advance  of  the  availability  of  funds: 

Availability  of  Funds— Solidtation 

Funds  have  not,  as  of  the  date  of  issuance 
of  this  solicitation,  been  made  available  to 
the  Contracting  Officer  for  award  of  a 
contract  anticipated  by  this  solicitation.  It  is 
expected  that  sufficient  funds  will  become 
available  for  award  prior  to  the  contemplated 
contract  award  dale.  Offerors  are  advised 
that  should  funds  not  be  made  available,  it 
will  be  necessary  to  either  cancel  this 
solicitation  or  make  an  award  subject  to 
inclusion  of  the  clause  entitled  "Availability 
of  Funds — ^Award"  set  forth  at  41  CFR  &- 
1.355(c].  The  Government  will  not  be 
responsible  for  any  expenses  incurred  by 
others  in  connection  with  this  solicitation. 

Change  5  J 

Section  9-1.405,  "Ratification  of 
unauthorized  contract  awards,"  is 
revised  at  paragraphs  (b)  and  (c)  (1),  (2), 
and  (3)  to  clarify  the  types  of  actions 
that  can  be  ratified  and  what  approvals 
are  required.  The  revised  text  will  read: 

§9-1.405   Ratification  Of  unmithortzod 
contract  awards. 

(a)  •  •  • 

(b)  Unauthorized  commitments  shall 
not  be  ratified  unless  it  would  have  been 
otherwise  proper  to  enter  into  a  contract 
prior  to  the  commitment.  As  used  herein, 
the  phrase  "otherwise  proper"  means 
that  a  ratification  of  an  unauthorized 
commitment  can  be  made  only  if  there 
occurred  no  violation  of  any  substantive 
legal  requirements,  e.g.,  there  can  be  no 
ratification  unless  a  sole  source  can  be 
justified;  a  determination  made  that  the 
contractor  is  not  debarred  or  otherwise 
ineligible  for  award;  the  Organizational 
Conflict  of  Interest  reviews  and 
determinations,  if  required,  aro 


completed;  and  where  all  other 
substantive  legal  requirements  have 
been  met  Whenever  it  is  discovered 
that  any  person  is  performing  work  as  a 
result  of  an  unauthorized  commitment, 
that  person  shall  be  advised  that  such 
work  is  being  performed  at  their  own 
risk  pending  establishment  of  vaUd 
contractual  coverage.  The  HPA  shall 
then  be  notified  of  the  circumstances.  If 
the  HPA  agrees  that  the  work  appears  to 
be  without  valid  authorization,  the  HPA 
will  take  appropriate  steps  to  resolve 
the  matter  if  within  his  or  her  area  of 
cognizance.  If  outside  the  HPA's  normal 
area  of  cognizance,  the  Senior 
Procurement  Official  and  Senior 
Program  Official  will  be  notified  by  the 
HPA.  If  they  determine  that  an 
imauthorized  commitment  exists,  they 
will  arrange  for  the  appropriate 
contracting  office  to  contact  the  person    ° 
and  direct  that  the  work  be  stopped  or 
arrange  for  valid  contractual  coverage. 
The  Contracting  Officer  shall  direct  the 
disposition  of  all  products  and 
deliverables  received  by  the 
Government  as  a  result  of  an 
onauthorized  commitment. 
(c)  •  •  • 

(1)  *  *  *  Under  exceptional 
circumstances,  such  as  when  the  person 
who  made  the  unauthorized 
commitment  is  no  longer  available  to 
attest  to  the  circumstances  of  the 
unauthorized  commitment,  the  Senior 
Procurement  Official  may  waive  the 
requirement  that  the  responsible 
employee  initiate  and  document  the 
request:  Provided,  The  cognizant 
Assistant  Secretary  or  the  Head  of  the 
Procuring  Activity  determines  in  writing 
that  the  commitment  was  in  fact  made 
by  an  employee  who  shall  be  identified 
in  the  determination. 

(2)  The  request  for  ratification,  an 
approved  justification  for 
noncompetitive  procurement,  and  the 
information  required  by  Section  9- 
1.405(c](l)  must  be  forwarded  to  the 
cognizant  Assistant  Secretary,  or  HPA, 
based  on  the  source  of  funds  for  the 
proposed  contract,  for  that  person's 
concurrence,  together  with 
recommended  corrective  actions  to 
preclude  reoccurrence. 

(3)  If  the  Assistant  Secretary,  or  HPA 
concurs  with  the  request  for  ratification, 
the  request  and  concurrence  shall  be 
forwarded  to  the  Senior  Procurement 
Official.  The  Senior  Procurement 
Official  wQl  review  the  request,  the 
Justification  for  Non-Competitive 
Procurement,  along  with  any  comments 
or  information  submitted  by  the 
Contracting  Officer  which  should  be 
considered  in  evaluation  of  the  request, 
and  the  information  submitted  in 
accordance  with  DOE-PR  9-1.405(c)(2). 


Based  upon  this  review  and  advice  from 
the  Office  of  General  Counsel,  the 
Senior  Procurement  Official  will 
proceed  as  follows: 

(i)  If  the  request  submitted  does  not 
appear  to  be  justified,  it  will  be  returned 
to  the  concurring  Assistant  Secretary  or 
equivalent  official  without  approval 
with  an  explanation  of  the  decision  not 
to  ratify. 

(ii)  If  the  request  and  the 
recommended  corrective  actions  appear 
justified  and  adequate,  the  Senior 
Procurement  Official  may  ratify  the 
action  and  return  the  file  to  the 
Contracting  Officer  for  action  and 
monitor  the  implementation  of  the 
corrective  action  plan. 

(iii)  A  detailed  record  of  the  review 
shall  be  maintained  for  audit  purposes. 
•        •        •        •        • 

Change  5.4 

Subpart  9-1.7,  "Small  Business 
Concerns,"  is  amended  at  §  9-1.705- 
3(b)(1)  to  increase  the  class  set-aside 
ceiling  for  procurements  of  construction 
to  $3,000,000,  and  by  adding  a  new  {  &- 
1.706-l(e]  to  read: 

8  9-1.705-3    Scfsnlng  of  procurements. 

(b)  •  •  ' 

(1)  Class  Set-Asides.  By  agreement 
with  SEA,  DOE  has  established  a  class 
set-aside  for  procurements  of 
construction  where  the  estimated  value 
is  bom  $10,000  through  $3,000,00a 
including  new  construction  and  repair 
and  alteration  of  structures.  Lists  of 
other  class  set-asides  shall  be 
maintained  by  all  DOE  procuring  offices, 
including  contractors  who  manage 
Government-owned  sites.  These  lists 
shall  be  updated  at  least  annually. 


§9-1.706-1    General 


(e)(1)  In  lieu  of  the  set-aside  priorities 
set  forth  in  FPR  l-1.70ft-l(a)  and  (e), 
DOE  shall  award  contracts,  and 
encourage  the  placement  of 
subcontracts  for  procurement  to  small 
business  concerns  in  the  following 
maimeR 

(i)  Concerns  which  are  small  business 
concerns  and  which  are  located  in  labor 
surplus  areas,  on  the  basis  of  a  total  set- 
aside; 

(ii)  Concerns  which  are  small  business 
concerns,  on  the  basis  of  a  total  set- 
aside; 

(iii)  Concerns  which  are  small 
business  concerns  and  which  are 
located  in  a  labor  surplus  area,  on  the 
basis  of  a  partial  set-aside;  and 
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(iv)  concerns  which  are  small 
business  concerns,  on  the  basis  of  a 
partial  set-aside. 

(2]  After  priority  is  given  to  the  small 
business  concerns  speciSed  in 
subsection  (e),  priority  shall  also  be 
given  to  the  awarding  of  contracts  and 
the  placement  of  subcontracts,  on  the 
basis  of  a  total  set-aside,  to  concerns 
which: 

(i)  Are  not  eligible  under  subsection 
(e): 

(ii)  Are  not  small  business  concerns: 
and 

(iii)  Will  perform  a  substantial 
proportion  of  the  production  of  those 
contracts  and  subcontracts  within  areas 
of  concentrated  unemployment  or 
underemployment  or  within  labor 
surplus  areas. 

(3)  See  FPR  1-1.801  for  the  definition 
of  a  concern  located  in  a  labor  surplus 
area. 

Change  S,5 

Subpart  9-1.53  entitled  "Options"  is 
removed  and  reserved  because 
Amendment  213  to  the  Federal 
Procurement  Regulation  (46  FR  7966, 
January  26, 1981)  has  added  coverage  of 
this  topic  to  the  FPR  and  makes  DOE-PR 
coverage  uimecessary.  The  revised  text 
will  read: 

Subpart  9-1.53  [Reserved] 

Change  SS 

PART  »-3— PROCUREMENT  BY 
NEGOTIATION 

Section  9-3.805-^50,  "Selection 
procedures,"  is  amended  at  paragraph 
(a)(l)(iv)  to  provide  that  the  Source 
Selection  Official  may  be  an  official 
designated  by  the  HPA.  As  revised  the 
text  will  read: 

S  9-3J05-S0    Selection  procedures. 

***** 

(a)  *  •  • 

(iv)  The  Source  Selection  Official  shall 
be  the  HPA.  an  official  designated  by 
the  HPA  or  the  Contracting  Officer. 

Change  5.7 

Section  9-3.805-51,  "Noncompetitive 
procurement",  is  revised  at  paragraph 
(a)(2)  by  removing  the  words  "an 
approved"  and  substituting  the  words  "a 
recommended"  and  by  removing  the 
present  text  of  paragraph  (d)  and 
inserting  new  language  in  its  place.  The 
effect  of  the  change  is  that  the 
justification  will  be  in  the  form  of  a 
recommendation  by  the  initiating  office 
with  approval  outside  the  initiating 
office.  The  revised  text  wiU  read: 


§»-3.a0S-S1    Noncompetitive 
procuremenL 

(a)  •  •  • 

(2)  For  a  noncompetitive  pnKmrement 
a  recommended  justification  shall  be 
attached  to  the  procurement  request 
when  the  request  is  sent  to  a  contracting 
Officer  for  action. 
•        •        •        •        • 

(d)  Review  and  approval.  The 
justification  shall  contain  a 
recommendation,  concurrence  (when 
needed)  and  approval  as  follows:  (In  the 
case  of  cost  shared  contracts,  review 
levels  shall  be  based  on  the  sum  of  the 
contractor  and  Government  shares.) 

(i)  The  recommendation  shall  be 
prepared  and  reviewed  within  the 
initiating  office  at  such  levels  as  are 
deemed  appropriate  by  the  Senior 
Program  Official  for  procurements 
initiated  by  Headquarters  or  the  Head  of 
the  Procuring  Activity  for  field  initiated 
procurements.  The  objective  of 
maximizing  the  use  of  competitive 
procurement  procedures  as  well  as  the 
complexity  or  cost  of  a  procurement 
shall  be  used  as  a  guide  in  establishing 
the  appropriate  level  of  responsibility 
for  preparation  of  a  noncompetitive 
recommendation.  In  estabhshing  levels 
for  the  review  of  such  recommendations, 
the  Senior  Program  Official  or  Head  of 
the  Procuring  Activity  shall  assure  that 
the  recommendation  is  reviewed  at  a 
senior  organizational  level  in  order  to 
assure  that  competition  is  sought 
whenever  possible. 

(ii)  The  more  complex  and  costly 
transactions  will  benefit  from  early 
coordination  with  counsel,  justifications 
exceeding  $1,000,000,  or  such  lower  level 
as  counsel  may  determine,  shall  be 
submitted  by  the  initiator  to  counsel,  at 
the  Headquarters  or  field  location  of  the 
initiator,  for  concurrence  prior  to 
forwarding  to  the  Contracting  Officer. 
The  Senior  Program  Official  or  the  Head 
of  the  Procuring  Activity,  in  consultation 
with  counsel,  may  estabUsh  lower 
thresholds  as  appropriate  to  their 
organizations  and  circumstances. 

(iii)  The  justification,  following  review 
of  the  recommendation  and  concurrence 
of  counsel  (if  required  or  considered 
appropriate),  shall  be  forwarded  to  the 
Contracting  Officer.  If  the  justification  is 
acceptable  to  the  Contracting  Officer, 
review  shall  be  sought  at  such  level  as 
the  Head  of  the  Procuring  Activity  may 
require.  In  specifying  levels  of  review, 
the  HPA  shall  assure  that  justifications 
of  more  than  $10,000  are  reviewed  at  a 
level  above  the  Contracting  Officer  as 
required  by  Section  l-3.101(d)  of  the 
FPR.  The  HPA  shall  further  assure  that 
the  official  designated  as  the  reviewing 
official  is  a  Contracting  Officer. 


(iv)  Justifications  may  be  approved 
without  regard  to  the  award  authority 
limitations.  An  information  copy  of  the 
approved  justification  shall  be  furnished 
to  the  Contract  Business  Clearance 
Division.  Procurement  Review  Office, 
Headquarters,  for  advisory  purposes 
whenever  it  is  anticipated  that  the 
contract  award  will  require 
Headquarters  approval. 

Change  5  J 

Section  9-3.809  is  amended  at 
paragraph  {b){l)  to  increase  the 
preaward  audit  thresholds  from  $100,000 
to  $500,000  for  fixed  price  contracts  and 
from  $250,000  to  $1,000,000  for  cost 
reimbursement  type  contracts,  and  by 
correcting  an  erroneous  FPR  reference  at 
the  end  of  the  second  sentence  and 
replacing  it  by  reference  to  FPR  1-3.807- 
2  and  l-3.809(b)(ii).  The  revised  text  will 
read: 

§9-3.809    CenlrecteucM  as  a  pricing  aid. 

(b)  Auditor's  reports  on  contract  price 
proposals.  (1)  Prior  to  negotiation  of  any 
contract  or  modification  resulting  fix)m  a 
proposal  in  excess  of  $500,000  for  firm 
fixed-price  and  fixed-price  with 
economic  price  adjustment  provisions  or 
$1,000,000  for  all  other  contract  types 
including  initial  prices,  estimated  costs 
of  cost-reimbursement  types,  interim 
and  final  price  redeterminations, 
escalation,  target  and  settlement  of  price 
redeterminations,  target  and  settlement 
of  incentive  types  where  the  price  will 
be  based  on  cost  or  pricing  data  (FPR  1- 
3.807-3)  submitted  by  the  contractor,  the 
Contracting  Officer  or  authorized 
representative  shall  request  an  audit 
review  by  the  contract  audit  activity. . 
Also  see  FPR  1-3.807-2  and  1- 
3.809(b)(ii). 

Change  5.9 

PART  9  -4— SPEC! AL  TYPES  AND 
METHODS  OF  PROCUREMENT 

Section  9-4.5702-2  is  amended  at 
paragraphs  (a)(2),  (b)(2),  and  (b)(3)  to 
remove  the  requirement  that  the  prior 
concurrence  of  the  Senior  Procurement 
Official  be  obtained  on  determinations 
to  use  the  Program  Opportunity  Notice 
type  of  solicitation  and  its  content  The 
revised  text  will  read: 

§  9-4.5702-2    Detennlnation  to  use  and 
approval  of  content 

(a)  *  •  • 

(2)  The  Senior  Program  Official  or 
designee  may  approve  the 
determination. 


(b)**« 
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(2)  When  a  source  evaluation  board  is 
not  required,  notices  may  be  approved 
by  the  Senior  Program  Official  or 
designee  after  prior  conciurence  by 
Counsel. 

(3)  When  an  SEB  is  required,  notices 
shall  be  reviewed  and  approved  by  the 
SEB  after  prior  concurrence  by  Counsel, 
and  the  Senior  Program  Official,  or 
designee. 

*        *        «        •        * 

Change  5.10 

Section  9-4.5802-2  is  amended  at 
paragraph  (a)(1)  by  removing  the  Gnal 
sentence  which  requires  the  prior 
concurrence  of  the  Senior  Procurement 
Official  for  use  of  the  Program  Research 
and  Development  Aimouncement  under 
$2  million,  by  removing  and  reserving 
paragraph  (a)(2)  which  requires         v 
additional  justification  for  use  of  the 
Program  Research  and  Development 
Announcement  for  individual  award 
situations  expected  to  exceed  $2  million 
and  by  removing  the  requirement  at 
paragraph  (b)(2)  that  the  content  of 
Program  Research  and  Development 
Announcements  have  the  prior 
concurrence  of  the  Senior  Procurement 
Official,  Headquarters.  The  revised  text 
will  read: 

S»-4.5802-2    Dctennination  to  UM  Mid 
approval  of  contant 

(a)  •  *  * 

(1)  Before  the  PRDA  is  selected  by  the 
program  office  as  the  appropriate 
solicitation  procedure,  a  written 
program  determination  shall  be  made  to 
show  that  the  conditions  in  S  9-4.5802- 
1(c)  exist  to  support  the  conclusion  that 
the  use  of  the  PRDA  procediu^  is  both 
necessary  and  appropriate.  The 
determination  must  not  be  merely 
conclusory  but  shall  be  supported  by 
speci^c  facts  and  explanations. 

(2)  [Reserved] 

(2)  Hie  PRDA  content  may  be 
approved  by  the  Senior  Program  Official 
or  designee  after  prior  concurrence  by 
counsel. 


9-7.403-75    Cost  and  schedule  control 
systems. 


Change  5.11  

PART  »-7— CONTRACT  CLAUSES 

The  Table  of  Contents  of  Part  9-7  is 
revised  to  add  new  {  S  9-7.203-56  and  9- 
7.403-75  entitled  "Cost  and  schedule 
control  systems."  The  new  text  will 
read: 

PART  9-7-CONTRACT  CLAUSES 


9-7.20S-58    Cost  and  schedule  control 
systems. 


§9-7J203-SS    Cost  and  wheduie  control 
systems. 

Certain  DOE  projects  are  of  such 
signiHcance  and  magnitude  that 
responsible  management  calls  for 
enhanced  visibility  of  contractor  cost 
and  schedule  performance  as  well  as 
more  formalized  data  to  document  their 
progress  and  to  aid  in  decisions 
segarding  their  continuation.  Any 
contract  with  a  total  estimated  cost  in 
excess  of  $50  million  shall  require  full 
implementation  of  the  DOE  Cost  and 
Schedule  Control  Systems  Criteria. 
Selected  projects  between  $2  million 
and  $50  milhon  may  benefit  from 
modified  implementation  of  such  a 
control  system.  In  those  instances  where 
the  DOE  Cost  and  Schedule  Control 
System  Criteria  are  to  be  utilized,  the 
Contracting  Officer  shall  provide  for  this 
by  including  the  "Cost  and  Schedule 
Control  Systems  Criteria  for  Contract 
Performance  Measurement — 
Implementation  Guide,"  Office  of  the 
Controller  Publication  CR-0015.  in  the 
solicitation  and  shall  include  the 
following  clause  in  the  contract: 

Cost  and  Schedule  Contiol  Systems 

(a)  In  the  performance  of  this  contract  the 
contractor  shall  establish,  maintain,  and  use 
cost  and  schedule  control  systems 
(management  control  systems)  meeting  the 
criteria  set  forth  In  the  contract  and  as 
described  in  detail  in  DOE/CR-OOIS,  "Cost 
and  Schedule  Control  Systems  Criteria  for 
Contract  Performance  Measurement — 
Implementation  Guide,"  annexed  hereto  and 
hereinafter  referred  to  as  the  "Guide."  Prior 
to  acceptance  by  the  Contracting  Officer  and 

within calendar  days  after  contract 

award,  die  ccmtractor  shall  l>e  prepared  to 
demonstrate  systems  operation  to  the 
Government  to  verify  that  the  proposed 
systems  meet  the  designated  oiteria.  As  a 
part  of  the  review  procedures,  the  contractor 
shall  furnish  the  Government  a  descripticn  of 
the  cost  and  schedule  control  systems 
applicable  to  this  contract  in  such  form  and 
detail  as  indicated  by  the  Guide,  or  as 
required  by  the  Contracting  Officer.  The 
contractor  agrees  to  provide  access  to  all 
pertinent  records,  data,  and  plans  as 
requested  by  representatives  of  the  ' 
Government  for  the  conduct  of  systems 
review. 

(b)  The  description  of  the  management 
control  systems  accepted  by  the  Contracting 
Officer,  identified  by  title  and  date,  shall  be 
referenced  in  the  contract  Such  systems  shall 
be  maintained  and  used  by  the  contractor  in 
the  performance  of  this  contract 

(c)  Contractor  changes  to  the  reviewed 
systems  shall  be  subaiitted  for  review  and 


approval  as  required  by  the  Contracting 
Officer.  When  Contracting  Officer  approval  is 
required,  the  Contracting  Officer  shall  advise 
the  contractor  of  the  acceptability  of  such 
changes  within  sixty  (60)  days  after  receipt 
from  the  contractor.  When  systems  existing 
at  the  time  of  contract  award  do  not  comply 
with  the  designated  criteria,  adjustments 
necessary  to  assure  compliance  will  be  made 
at  no  change  in  contract  price  or  fee. 

(d]  The  contractor  agrees  to  provide  access 
to  aU  pertinent  records  and  data  requested  by 
the  Contracting  Officer,  or  duly  authorized 
representative,  for  the  purpose  of  permitting 
Government  surveillance  to  insure  continuing 
application  of  the  accepted  systems  to  this 
contract.  Deviations  from  the  systems 
description  identified  during  contract 
performance  shall  be  corrected  as  directed  by 
the  Contracting  Officer. 

(e)  The  contractor  shall  require  that  each 
selected  subcontractor,  as  mutually  agreed  to 
between  the  Government  and  the  contractor 
and  as  set  forth  in  the  schedule  of  this 
contract,  meet  the  criteria  for  cost  and 
schedule  control  systems  as  set  forth  in 
subcontract  and  shall  incorporate  in  all  such 
subcontracts  adequate  provisions  for  review 
and  surveillance  of  subcontractor's  systems 
to  be  carried  out  by  the  prime  contractor,  or 
by  the  Government  when  requested  by  either 
the  prime  or  subcontractor. 

§9-7.403-75    Cost  and  sdwduls  control 
systems. 

In  those  instances  where  the 
procurement  request  identifies  the 
requirement  as  one  for  which  cost  and 
schedule  control  systems  criteria  are 
applicable,  insert  the  clause  set  forth  at 
S  9-7.203-58. 

Change  5.12 

Section  9-7.402-59  is  amended  by 
adding  a  preamble  which  will  make  the 
Stop  Work  Order  clause  optional  for  use 
rather  than  mandatory  for  use  in 
contracts  with  educational  or  nonprofit 
institutions.  The  revised  text  will  read: 

S  9-7.402-59    Stop  work  order. 

Use  of  this  clause  is  optional  if  the 
contract  is  for  research  and 
development  being  performed  by  an 
educational  or  nonprofit  institution 
unless  an  operating  or  on-site  contract  is 
involved. 


Change  5.13 

PART  9-15— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

A  new  provision  is  added  as  S  9- 
15.107  entitled  "Advance 
understandings"  which  will  refer  the 
reader  to  the  policy  guidance  stated  at 
§  9-15.5000-4.  A  new  provision  is  added 
as  8  9-15.20&-d0  entitled  "Precontract 
costs,"  which  will  refer  the  reader  to  the 
policy  guidaooe  stated  at  i  9-15.5006-4. 
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Section  9-15.006-4  is  amended  by 
deleting  all  of  the  present  text.  The 
revised  text  will  read. 

{9-15.107    Advance  umlerttandings. 
See  9  9-15.5006-4  for  further  guidance. 

S  9-15.205-30    Prvcontract  costs. 
See  3  9-15.5006-4  for  further  guidance. 

S  9-15.5006-4    Precontract  cost*. 

(a)  Precontract  costs  are  those  defined 
in  l-15JU)5-30  of  the  Federal 
Procurement  Regulations.  To  the  extent 
practical,  known  expenditures  of 
precontract  costs  should  be  governed  by 
establishing  advance  understandings  as 
conten^ilated  by  Section  1-15.107  of  the 
FPR.  Contracts  that  include  authorized 
precontract  costs  shall  include  the  "Date 
of  Incurrence  of  Cost"  clause  set  forth  at 
1-7.204-3  of  the  FPR. 

(b]  The  following  limitations  apply  to 
establishment  of  advance 
understandings  relative  to  precontract 
costs: 

(1)  Precontract  cost  authorizations 
shall  not  be  used  to  cover  a  period  in 
excess  of  15  days,  unless  a  longer  period 
is  approved  by  the  HPA  based  upon  a 
written  finding  that  such  aiv^owance 
is  reasonable,  and  shall  not  be  extended 
or  renewed.  A  copy  of  the  finding  shall 
be  forwarded  to  the  Senior  Procurement 
Official  at  the  time  of  approval.  If 
prolonged  coverage  is  necessary,  a  letter 
contract  shall  be  issued  in  accordance 
with  DOE-PR  9-3.408. 

(2)  All  precontract  cost  authorizations 
shall  be  reviewed  and  approved  at  a 
management  level  above  the 
Contracting  Officer. 

(3)  Retroactive  precontract  cost 
authorizations  and  the  predating  of 
contractual  agreements  shall  not  be 
used. 

(4)  Precontract  cost  authorizations 
shall  not  authorize  the  delivery  or 
furnishing  of  any  goods  or  services  fit)m 
a  contractor  until  after  the  contract  is 
executed. 

Change  5.14 

PART  9-50-OPERATING  AND  ON- 
SITE  SERVICE  CONTRACTS 

The  Table  of  Contents  of  Part  9-50, 
"Operating  and  On-site  Service 
Contracts,"  is  amended  by  inserting  a 
hew  entry  9-50.704-48,  "Cost  and 
Schedule  Control  Systems"  and  by 
removing  and  reserving  S  9-50.2002. 
"Compensation  approval  requirements." 
The  revised  entiy  will  read: 

o6C< 


90-50.704-48    Cost  and  Schedule  Control 
Systems. 

90-50.2002    [Reservedj 


Change  5.15 

Section  9-50.104{c)  (45  FR  24380.  April 
9. 1980)  is  amended  to  increase  the 
ceiling  for  small  business  class  set- 
asides  of  procurement  of  construction, 
including  new  construction  and  repair 
and  alteration  of  structures,  fivm  $2 
million  to  $3  million .  The  set 
aside  threshold  is  also  revised  from 
$2,500  to  Siaooo  for  the  sake  of 
consistency  with  S  9-50.302-3(hJ.  The 
revised  text  will  read: 

§  9-50.104    Small  business  and  small 
disadvantaged  business  concerns. 

(a)  •  •  * 

(b)*  •  • 

(c)  Procurement  of  construction 
between  $10,000  and  $3  million, 
including  new  construction,  and  repair 
and  alteration  of  structures,  shall  be  set- 
aside  on  a  class  basis  for  small  business 
concerns.  When,  in  the  judgment  of  the 
contractor,  a  particular  procurement 
falling  within  these  dollar  limits  is . 
determined  to  be  unsuitable  for  a  small 
business  set-aside,  notification  to  SBA 
shall  be  made  through  the  DOE 
Contracting  Officer.  Unless  SBA  appeals 
the  decision  (see  FPR  1-1.706-2).  the 
contractor  shall  proceed  to  process  the 
procurement  on  an  unrestricted  basis. 
Small  business  set-aside  preferences 
should  be  considered  for  construction 
procurements  in  excess  of  $3  million  on 
a  case-by-case  basis,  with  such 
preferential  participation  of  small 
business  to  be  favored,  whenever 
appropriate. 


Change  5.1S 

Section  9-50.704  is  amended  by 
adding  a  new  §  9-50.704-48,  "Cost  and 
Schedule  Control  Systems".  The  new 
text  will  read: 

S9-S0.704-48    Cost  and  sdteduie  control 
systems. 

Certain  DOE  projects  are  of  such 
significance  and  magnitude  that 
responsible  management  calls  for 
enhanced  visibility  of  contractor  cost 
and  schedule  performance  as  well  as 
more  formalized  data  to  document  their 
progress  and  aid  in  decisions  regarding 
their  continuation.  Any  contract  with  a 
total  estimated  cost  in  excess  of  $50 
million  shall  require  full  implementation 
of  the  DOE  cost  and  Schedule  Control 
Systems  Criteria.  Selected  projects 
between  $2  million  and  $50  million 
may  benefit  from  modified 
implementation  of  such  a  control 
system.  In  those  instances  where  the 
DOE  Cost  and  Schedule  Control 
Systems  Criteria  are  to  be  utilized,  the 


Contractor  shall  follow  the  current  Cost 
and  Schedule  Control  Systems 
Implementation  Guide,  and  the 
following  clause,  appropriately  modified 
to  identify  the  parties,  shall  be  included: 

Cost  and  Schednls  Coirtroi  Systems 

(a)  in  the  perfonnance  of  tliis  contract  the 
contractor  shall  establish,  maintain,  and  use 
cost  and  schedule  control  systems 
(management  control  systems)  meeting  the 
criteria  set  forth  in  the  contract  and  as 
described  in  deUil  in  DOE/CR-0015,  "Cost 
and  Schedule  Control  Systems  Criteria  for 
Contract  Performance  Measurement — 
Implementation  Guide,"  annexed  hereto  and 
hereinafter  referred  to  as  the  "Guide."  Prior 
to  acceptance  by  the  Contracting  Officer  and 

within calendar  days  after  contract 

award,  the  contractor  siiall  be  prepared  to 
demonstrate  systems  operation  to  the 
Government  to  verify  that  the  proposed 
systems  meet  the  designated  criteria.  As  a 
part  of  the  review  procedures,  the  contractor 
shall  furnish  the  Government  a  description  of 
the  cost  and  schedule  control  systems 
applicable  to  this  contract  In  such  form  and 
detail  as  indicated  by  the  Guide,  or  as 
required  by  the  Contracting  Officer.  The 
contractor  agrees  to  provide  access  to  all 
pertinent  records,  data,  and  plans  as 
requested  by  representatives  of  the 
Government  for  the  conduct  of  systems 
review. 

(b)  The  description  of  the  management 
control  systems  accepted  by  the  Contracting 
Officer,  identified  by  title  and  date,  shall  be 
referenced  In  the  contract  Such  systems  shall 
l>e  maintained  and  used  by  the  contractor  in 
the  performtmce  of  this  contract 

(c)  Contractor  changes  to  the  reviewed 
systems  shall  be  submitted  for  review  and 
approval  as  required  by  the  Contracting 
Officer.  When  Contracting  Officer  approval  is 
required,  the  Contracting  Officer  shall  advise 
the  contractor  of  the  acceptability  of  such 
changes  within  sixty  (60)  days  after  receipt 
from  the  contractor.  When  systems  existing 
at  the  time  of  contract  award  do  not  comply 
with  the  designated  criteria,  adjustments 
necessary  to  assure  compliance  will  be  made 
at  no  change  in  contract  price  or  fee. 

(d)  The  contractor  agrees  to  provide  access 
to  aU  pertinent  records  and  data  requested  by 
the  Contracting  Officer,  or  duly  authorized 
representative,  for  the  purpose  of  permitting 
Government  surveillance  to  insure  continuing 
application  of  the  accepted  systems  to  tliis 
contract  De\iations  from  the  systems 
description  identified  during  contract 
performance  shall  be  corrected  as  directed  by 
the  Contracting  Officer. 

(e)  The  contractor  shall  require  that  each 
selected  subcontractor,  as  mutually  agreed  to 
between  the  Government  and  the  contractor 
and  as  set  forth  in  the  schedule  of  this 
contract  meet  the  criteria  for  cost  and 
schedule  control  systems  as  set  forth  in 
subcontract  and  shall  incorporate  in  all  such 
subcontracts  adequate  provisions  for  review 
and  surveillance  of  subcontractor's  systems 
to  be  carried  out  by  the  prime  contractor,  or 
by  the  Government  when  requested  by  either 
the  prime  or  subcontractor. 
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Change  5d7 

Section  9-50.1510-14  is  amended  at 
paragraph  (d]  to  increase  from  $40,000  to 
$45,000  the  level  at  which  individual 
employee  compensation  for  operating 
and  on-site  employees  must  be 
approved  by  the  Contracting  Officer. 
The  revised  text  will  read: 


§9-60.1510-14 
pcrwMWI 


(d)  Review  and  approval  of 
compensation  paid  individual 
employees.  In  determining  the 
reasonableness  of  compensation,  the 
compensation  of  each  individual 
contractor  employee  normally  need  not 
be  subject  to  review  and  approval. 
Generally,  the  compensation  paid 
individual  employees  should  be  left  to 
the  judgment  of  contractors  subject  to 
the  limitations  of  DOE-approved 
compensation  policies,  programs, 
classiflcation  systems,  and  schedules, 
and  amounts  of  money  authorized  for 
wage  and  salary  increases  for  ^Dup  of 
employees.  However,  in  the  case  of 
operating  and  on-site  contracts,  all 
compensation  due  an  individual  of 
$45,000  or  more  shall  require  the 
Contracting  Officer's  or  designee's 
review  and  approval  In  addition,  in  the 
case  of  (q>erat^  and  on-site  contracts, 
it  will  often  be  necessary  that  employee 
compensation  be  subjected  to  review 
and  approval  on  an  individual  basis  at  a 
level  below  $45,000,  when  the 
Contracting  Officer  finds  it  appropriate 
for  the  particular  situation.  The  contract 
shaU  specificaUy  provide  for  the 
approval  by  the  Contracting  Officer  of 
the  cost  of  compensating  an  individual 
contractor  employee  above  the  level 
determined  by  the  Contracting  Officer,  if 
a  total  of  50  percent  or  more  of  such 
compensation  is  reimbursed  under  DOE 
cost-type  contracts.  For  purposes  of 
determining  the  level  for  individual 
review  and  approval,  total 
compensation  as  used  in  this  paragraph 
includes  only  the  employee's  base 
salary  and  bonus  or  incentive 
compensations.  As  in  the  case  of  other 
personnel  and  compensation  costs,  it  is 
intended  that  Contracting  Officer  review 
and  approval  of  individual 
compensation  normally  will  be  prior  to 
incurrence  of  costs. 


Change  5.18 

Section  9-50.2002,  "Compensation 
approval  requirements,"  is  removed  as 
its  content  is  duplicative  of  9-50.1510- 
14(d).  The  revised  entry  will  be: 


S  0-50^002    [Reswved] 
Change  5J9 

PART  »-51— REVIEW  AND  APPROVAL 
OF  CONTRACT  ACTIONS 

Section  9-61.102,  paragraph  (b)(3)  is 
revised  by  adding  the  word  "initial" 
before  "proposed  contract"  to  clarify  the 
meaning  and  by  dianging  the  word 
"will"  to  "may"  to  better  reflect  the 
nature  of  estimates  of  future  actions.  A 
new  subparagraph  (5]  is  added  to 
paragraph  (b)  to  clarify  that  the 
estimated  cost  in  the  case  of  cost-shared 
procurements  is  the  sum  of  the 
contractor  and  Government  shares  for 
purpose  of  ascertaining  whether  the 
action  requires  Headquarters  review. 
The  revised  text  will  read: 

S  0-51102   Contract  actions  requiring 
advance  Headquarter's  review  and 


(3)  Any  initial  proposed  contract  or 
subcontract,  regardless  of  amount, 
which  in  the  opinion  of  the  Head  of  the 
Procuring  Activity  may  as  a  result  of 
extension,  follow-up  work,  or  otherwise 
increase  the  contract  or  subcontract,  or 
lead  to  a  contract  or  subcontract  with 
the  tame  contractor,  in  an  amount  in 
excess  of  the  delegated  authority. 

(5)  In  the  case  of  cost-shared 
contracts,  the  estimated  cost  shall  be 
considered  to  be  the  sum  of  the 
contractor  and  Government  shares  for 
the  purpose  of  ascertaining  whether 
Headquarters  review  and  approval  is 
required. 

(FR  Doc.  U-Uaar  FUmi  S-lS-«2;  S:4S  tin] 


DEPARTMENT  OF  THE  INTERIOR 
BuTMMiof  Land  Managemant 
43  CFR  Parts  3130  and  3140 

Final  Regulatory  Impact  Analyala  for 
Regulations  Gk)vamlng  Compatitiva  Oil 
and  Qao  Laasing  In  ttio  National 
Patrolaum  Raaarva  in  Alaska 

AMNCV:  Bureau  of  Land  Management, 
Interior. 

action:  Notification  of  availability  of 

final  regulatory  impact  analysis. 

SUMMAJIY:  In  accordance  with  the 
provisions  of  EExecutive  Order  12291  and 
the  Regulatory  Flexibility  Act  (Pub.  L 
96-534),  the  Bureau  of  Land 
Management  has  prepared  a  Final 
Regulatory  Impact  Analysis  for  the 
regulations  promulgated  at  43  CFR  Parts 


3130  and  3140  which  provide  procedures 
for  competitive  oil  and  gas  leasing  in  the 
National  Petroleum  Reserve — Alaska 
(November  9, 1981;  46  FR  55494).  Notice 
is  hereby  given  that  the  final  regulatory 
impact  analysis  has  been  completed  and 
is  available  for  inspection  and  review. 
addresses:  Availability:  The  final 
regulatory  impact  analysis  is  available 
for  inspection  and  review  at  the 
following  addresses: 
Bureau  of  Land  Management,  1800  C 

Street.  NW..  Washington,  D.C.  20240 
Bureau  of  Land  Management  Alaska 

State  Office.  701 C  Street.  P.O.  Box  13. 

Anchorage.  Alaska  99513. 

The  document  will  be  available  for 
public  inspection  and  review  in  Room 
5555  of  the  Washington.  D.C  address 
and  in  the  Public  Room  of  the  Alaska 
State  Office  during  regular  business 
hours,  Monday  throu^  Friday. 
FOR  HJRTHER  INFORMATION  CONTACT: 
Wink  Hastings,  Bureau  of  Land 
Management.  Division  of  Oil  and  Gas. 
Room  3417. 1800  C  Street.  NW.. 
Washington.  0.a  20240.  (202)  34^-7753. 
James  M.  Paikac. 
Acting  Director. 
May  13. 1082. 

[FR  Ooc  82-1W44  PUad  S-l»-a2:  Bitf  anj 
BMJJNO  OOOC  om  t<  II 


43  CFR  Put>llc  Land  OrdM^  6249 

(OR-19001-A] 

Oregon;  Partial  Revocation  of  Put>lle 
Water  Reserve  No.  140 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

summary:  This  order  partially  revokes 
an  Executive  Order  creating  Public 
Water  Reserve  No.  146.  This  action  will 
restore  200  acres  to  fall  operation  of  the 
public  land  laws  generally,  including 
nonmetalliferous  mining.  All  lands 
affected  by  this  order  have  been  and 
will  remain  open  to  metalliferous  minldg 
and  mineral  leasing. 

EFFCCnvc  DATK  June  15. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Champ  C  Vaughan.  Jr.  Oregon  State 
Office.  503-231-6905. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1978,  90  Stat  2751; 
43  U.S.C.  1714.  it  is  ordered  as  follows: 

1.  Executive  Order  No.  5907  of  August 
18, 1932,  which  withdrew  certain  lands 
for  public  water  reserve  purposes,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  land: 
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WOlamettB  MatkBan 

Public  Water  Reserve  No.  148 
T.  36  8.  R.  82  V4  B., 
Sea  23.  SWV^NEV^.  SViNWM.  awl 

The  area  described  contains  200  acres  ia 
Harney  County. 

2.  At  10  a.m.  on  June  15, 1982.  the  land 
will  be  open  to  operation  of  the  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  ajn.  on  June  15, 
1982,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafte"  shall  be  considered 
in  the  order  of  filing. 

3.  At  10  a.m.  on  June  15. 1982,  die  land 
will  be  open  to  nonmetalliferous  mineral 
location  under  the  United  States  mining 
laws.  The  land  has  been  and  will  remain 
open  to  metalliferous  mineral  location 
imder  the  United  States  mining  laws  and 
to  applications  and  offers  under  the 
mineral  leasing  laws. 

Inquiries  concerning  the  land  shoold 
be  addressed  to  the  State  Director, 
Bureau  of  Land  Management.  P.O.  Box 
2965,  Portland,  Oregon  97208. 
Ganey  E.  Canutlien, 
Assistant  Secretary  of  the  Laterior. 
May  la  1982. 

(FK  Doc  a2-UE«0  Fllad  »-U-tl;  MS  am] 
BILLMQ  CODE  4310-S4-II 


43  CFR  PubHc  Land  Order  6250 
[ES  26424] 

Florida;  Revocation  of  Public  LmmI 
Order  No.  B69 

agency:  Bureau  of  Land  Management. 
Interior. 

action:  Public  Land  Order. 

summary:  This  order  revokes  a  military 
withdrawal  affecting  39.91  acres  of 
public  land  withdrawn  for  use  by  the 
Department  of  the  Navy  in  coimectioQ 
with  a  gunnery  range.  This  action  will 
restore  the  land  to  operation  of  the 
public  land  laws,  including  the  mining 
and  mineral  leasing  laws. 
EFFECmrc  DATE  June  15, 1982. 
PON  RIRTHCfl  INFORMATION  CONTACT; 
Michael  J.  Knipfing.  Eastern  States 
Office,  70^235-2846. 

By  virtue  of  the  authority  vested  in  Ae 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat  2751: 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  869  of 
October  24. 1952,  which  withdrew  the 
following  described  public  lands  for  use 


of  the  Department  of  the  Navy  in 
connection  widi  the  Gulf  Beach  Gmmeiy 
Range  is  hereby  revcdced  in  its  entirety: 

TaQahaaaea  Mafidan 

T.  3  S..  R.  32  W., 
Sec  33,  lots  5  to  20  inclusive. 

The  area  described  contains  39.91 
acres  in  Escambia  County. 

2.  At  8.-00  a.m.  on  June  15, 1962.  the 
lands  win  be  open  to  operation  of  die 
public  land  laws  generally,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
vahd  applications  received  at  or  prior  to 
8:00  a.m.  on  June  15, 1982,  shall  be 
considered  as  simultaneously  filed  at 
that  time.  TTiose  received  thereafter 
shall  be  considered  in  the  order  of  filing. 

3.  The  lands  also  will  be  open  to 
applications  and  offers  under  the 
mineral  leasing  laws,  and  to  location 
under  the  United  States  mining  laws,  at 
8:00  a.m.  on  June  15, 1982. 

Inquiries  concerning  the  lands  should 
be  addressed  to  Michael  J.  Knipfing, 
Division  of  Lands  and  Minerals 
Operations  Branch  of  Lands  and  Tide 
Adjudication,  Eastern  States  Office, 
Bureau  of  Land  Management  350  South 
Pickett  Street  Alexandria,  Virginia 
22304. 

Gairey  E.  CaiTuthen, 

Assistant  Secretary  of  the  Inten'or. 

May  la  19B2. 

[FR  Doc  82-13582  Filed  »-lB-SZ:  Mf  m] 
BRUNO  CODE  4310-8«-«l 


43  CFR  Public  Land  Order  6251 

[1-017167] 

Idaho;  Revocation  of  Public  Land 
Order  fto.  4337 

agency:  Bureau  of  Land  Management 

Interior. 

ACTION:  Public  Land  Order. 

summary:  This  order  revokes  a  public 
land  order  affecting  7,857.08  acres  of 
public  lands  withdrawn  for  use  by  the 
Bureau  of  Land  Management  as  a  . 
research  and  grazing  study  area.  This 
action  will  restore  the  lands  to  operation 
of  the  public  land  laws,  including  the 
mining  laws. 

EFFECTIVI  date:  June  15. 1982. 
FOR  niRTHm  mfonmation  contact: 
William  E.  Ireland,  Idaho  State  Office. 
208-334-1597. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  90  Stat  2751; 
43  U.S.C.  1714.  It  Is  ordered  as  foUows: 


1.  PobUc  Land  Order  No.  4337  of 
December  6. 1967,  which  withdrew  the 
following  described  lands  for  use  in 
connection  with  the  Point  Springs 
Research  and  Grazing  Study  Area  is 
hereby  revoked  in  its  entirety. 

BoiseMaridiaa 

T.  13S.,R.27E. 
Sec.  1: 

Sec.  2,  lot  t  SE^^NEV^  EMSB^ 
Sec  It  EV4EV4; 
Sees.  12  and  13; 
Sec  14.  E>4EV^ 

06C.  24. 
T.  13  S.,  R.  28  E., 
Sees.  6  to  8  induaive; 
Sec.  9.  WVi,  except  diat  portion  on  the  east 

side  of  Interstate  Highway  80  Noctfa; 
Sec  17  to  19  inclusivB; 
Sec2aNVi,SWy«. 

The  area  described  aggregates 
7,857M  acres  in  Cassia  County. 

2.  At  8.-00  a  jn.  on  June  15. 1982  the 
lands  shall  be  open  to  operation  of  die 
public  land  laws  generally,  subject  to 
vahd  existing  rights,  the  provisions  of 
existing  withdrawals,  and  the 
requirements  of  applicable  law.  All 
valid  applications  received  at  or  prior  to 
8:00  a.m.  on  June  15, 1982  shall  be 
considered  as  simultaneously  filed  at 
that  time.  Those  received  thereafter 
shall  be  considered  in  the  order  of  filing. 

3.  The  lands  will  be  open  to  location 
under  the  United  States  mining  laws,  at 
8:00  a.m.  on  June  15, 1962.  They  have 
been  and  continue  to  be  open  to 
applications  and  offers  under  the 
mineral  leasing  laws. 

Inquiries  concerning  the  lands  should 
be  addressed  to  the  Chief,  Branch  of 
Lands  and  Minerals  Operations,  Bureau 
of  Land  Management  Federal  ftiilding. 
Box  042,  Boise,  Idaho  83724. 
Gairey  E.  Cainitkera. 
Secretary  of  the  Interior. 
May  10. 1982. 

(FR  Doc  tt-iasm  PSed  S-18-tt:  tM  ^ 
BHJJNQ  CODE  4S1«-M-a 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

[Docket  Na  FEMA-6319] 

Notice  of  Conununttiee  WKh  No  Flood 
Hazard  Areas  for  the  National  Flood 
Insurance  Program 

agency:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

summary:  The  Federal  Emergency 
Management  Agency,  after  consultation 
with  local  officials  of  the  communities 
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listed  below,  has  determined,  based 
upon  analysis  of  existing  conditions  in 
the  communities,  that  these  communities 
would  not  be  inundated  by  100-year 
flood,  llierefore,  the  Agency  is 
converting  the  communities  listed  below 
to  the  Regular  Program  of  the  National 
Flood  Insurance  Program  of  (NFIP) 
without  determining  base  flood 
elevations. 

EFFECTIVE  DATE:  Date  listed  in  fourth 
column  of  list  of  Communities  with  No 
Special  Flood  Hazards. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  G.  Chappell,  Chief. 
Engineering  Branch,  Natural  Hazards 
Division,  (202)  287-0230,  Federal 
Emergency  Management  Agency, 
Washington,  D.C.  20472. 
SUPPLEMENTARY  INFORMATION:  In  these 
communities,  there  is  no  reason  not  to 
make  full  limits  of  coverage  available. 
The  entire  community  is  now  classified 
as  Zone  C.  In  a  Zone  C,  insurance 
coverage  is  available  on  a  voluntary 
basis  at  low  actuarial  nonsubsidized 
rates.  For  example,  under  the  Emergency 
Program  in  which  your  commiuiity  has 
been  participating  the  rate  of  a  one- 
story  1-4  family  dwelling  is  $.40  per  $100 
of  coverage.  Under  the  Regiilar  Program, 
to  which  your  community  has  been 
converted,  the  equivalent  rate  is  $.10  per 
$100  coverage.  Contents  insurance  is 
also  available  under  the  Regular 
Program  at  low  actuarial  rates.  For 
example,  when  all  contents  are  located 
on  the  Hrst  floor  of  a  residential 
structure,  the  premium  is  $.15  per  $100  of 
coverage. 

In  addition  to  the  less  expensive  rates, 
the  maximum  coverage  available  under 
the  Regular  Program  is  significantly 
greater  than  that  available  under  the 
Emergency  Program.  For  example,  a 
single  family  residential  dwelling  now 
can  be  insiued  up  to  a  maximum  of 
$185,000  coverage  for  the  structure  and 
$60,000  coverage  for  contents. 

Flood  insurance  policies  for  property 
located  in  the  communities  listed  can  be 
obtained  from  any  licensed  property 
insurance  agency  or  broker  serving  the 
eligible  community,  or  from  the  National 
Flood  Insurance  Ptogram. 

The  effective  date  of  conversion  to  the 
Regular  Program  would  not  appear  in 
the  Code  of  Federal  Regulations  except 
for  the  page  number  of  this  entry  in  the 
Federal  Register. 

Pursuant  to  the  provision  of  5  U.S.C. 
e05(b),  the  Associate  Director,  to  whom 
authority  has  been  delegated  by  the 
director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  rule  provides  routine  legal  notice 
regarding  the  completed  stage  of 
engineering  tasks  in  delineating  the 
special  fiood  hazard  areas  of  the 
specified  community  and  imposes  no 


new  requirements  or  regulations  on 

participating  communities. 

List  of  SubjecU  in  44  CFR  Part  65 

Flood  Insurance,  Flood  plains. 
The  entry  reads  as  follows: 


ges^   List  of  eomimmitlee  with  no  sfMcial  floodhazard 


CsMOfTilB„ 
CalHomla.. 
CaMomia- 
Calitomia.. 


Swual 
Ffwno.^ 


Los  Angaln.. 
Evangeline  P«r„ 
Sll 


Convnuni^ 


cay  o(  QuaiWupa- 
CHy  ol  May«N>ad~ 


CNy  ol  8anJoaquln„ 
City  01  Santa  Moniaa. 


VKaga  o<  CXMalgniar 

VHaga  ol  Sycamof*  HIi.. 


DKaol 

oonvwvlon  to 


Apr.  30.  1962. 
Apr.  30.  1962. 
Apr.  30.  1962. 
Apr.  30.  1962. 
Apr.  30.  1962. 
Apr.  30,  1962. 


(National  Flood  Insurance  Act  of  1968  (Title 
Xm  of  Housing  and  Urban  Development  Act 
of  1968).  effective  January  28, 1969  (33  FR 
17804,  November  28, 1968).  as  amended;  42 
U.S.C.  4001-4128;  E.0. 12127.  44  FR  19367;  and 
delegation  of  authority  to  the  Associate 
Director) 

Issued:  May  7, 1982. 
Lm  M.  Thomas. 

Associate  Director,  State  and  Local  Programs 
and  Support. 

(FR  Doc  8S-1S82>  Filed  S-lS-82;  8:4s  un] 

BHJJNa  cooc  tris-os-M 


44  CFR  Part  70 

[Docket  No.  FEMA-S9091 

Letter  of  Map  Amendment  for  Harris 
County,  Texas;  Under  National  Flood 
Insurance  Program 

AOENCY:  Federal  Emergency 
Management  Agency. 
action:  Final  n^e. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA)  published 
a  list  of  communities  for  which  maps 
identifying  Special  Flood  Hazard  Areas 
have  been  published.  This  list  included 
Harris  County,  Texas.  It  has  been 
determined  by  the  Associate  Director. 
State  and  Local  J*rograms  and  Support, 
after  acquiring  additional  flood- 
information  and  after  further  technical 
review  of  the  Flood  Insurance  Rate  Map 
for  Harris  County,  Texas,  that  certain 
property  is  not  within  the  Special  Flood 
Hazard  Area. 

This  map  amendment,  by  establishing 
that  the  subject  property  is  not  within 
the  Special  Flood  Hazard  Area,  removes 
the  requirement  to  purchase  fiood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federally-related 
financial  assistance  for  construction  or 
acquisition  purposes. 
BFFCCnVE  date:  May  19, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  G.  Chappell,  P.E..  Chief. 
Engineering  Branch.  Natural  Hazards 


Division,  Federal  Emergency 
Management  Agency,  Washington,  D.C 
20472,  (202)  287-0216. 

SUPPLEMENTARY  INFORMATION:  If  a 

property  owner  was  required  to 
purchase  fiood  insiirance  as  a  condition 
of  Federal  or  federally-related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owner 
from  maintaining  fiood  iiisurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year,  llie  premiimi  refund  may  be 
obtained  through  the  insurance  agent  or 
broker  who  sold  the  policy,  or  from  the 
National  Flood  Insiu'ance  Program 
(NFIP)  at:  P.O.  Box  34294,  Bethesda, 
Maryland  20034,  Telephone:  (800)  638- 
6620. 

The  map  amendments  listed  below 
are  in  accordance  with  S  70.7(b]: 

Map  No,  H  ft  1 480287  Panel  0200C, 
published  on  October  6. 1980.  in  45  FR  66008. 
indicates  that  Harris  County  Municipal 
Utility  District  No.  200.  being  a  530.0835  acre 
tract  of  land  in  the  ]olui  W.  Bryan  Survey. 
Abstract  No.  159,  Harris  County.  Texas, 
recorded  as  Instrument  Number  124-88-1887 
through  124-88-1893;  Instrument  Number  130- 
12-1783  through  130-12-1838  in  Volume  1225, 
Pages  1  through  54;  Instrument  Number  138- 
83-0390  through  138-83-0397;  Instrument 
Number  147-86-1504  through  147-86-1511; 
Instrument  Number  150-87-0539  ttut>ugh  160- 
87-0553;  Instrument  Number  166-07-1834 
through  166-^7-1841;  Instrument  Number  185- 
96-1894  through  185-96-1899;  and  Instrument 
Number  188-87-1357  through  188-87-1375.  in 
the  Office  of  the  Clerk.  Harris  County.  Texas 
is  within  the  Special  Flood  Hazard  Area. 

Map  No.  H  &  I  480287  Panel  0200C  is 
hereby  corrected  to  reflect  that  the  above 
mentioned  property  with  the  exception  of  the 
area  designated  for  Drainage  Easement 
recorded  in  Volume  1225.  Page  1.  H.C.D.R,  is 
not  within  the  Special  Flood  Hazard  Area 
identified  on  February  24. 1981.  This  property 
is  in  Zone  C. 
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Map  No.  H  »  I  480287  Panel  03S0C 
published  on  October  8, 1980,  in  45  FR  00088, 
indicates  that  Lots  5  through  7,  Block  1;  Lota  1 
through  e,  Block  9:  and  Lots  54  and  5B  through 
62,  Block  12.  Hunterwood  Village 
Subdivision,  Sections  Three  and  Four,  Harris 
County,  Texas,  recorded  as  Instrument  Na 
H212023  in  Volume  305.  Page  13  of  Map 
Records  and  Listnunent  No.  H23S031  in 
Volume  305,  Page  74  of  Map  Records, 
respectively.  In  the  Office  of  the  Cletk.  Harris 
County.  Texas,  are  within  the  Special  Flood 
Hazard  Area. 

Map  NO.  H  »  1 480287  Panel  0350C  is 
hereby  corrected  to  reflect  that  the  above 
mentioned  properties  are  not  within  the 
Special  Flood  Hazard  Area  identified  on 
February  24, 1981.  These  loU  are  in  Zone  C 

Pursuant  to  provisions  of  5  U.S.C. 
605(b],  the  Associate  Director,  State  and 
Local  Programs  and  Support  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emei^gency 
Management  Agency,  hereby  certifles 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

list  of  Subjects  in  44  CFR  Part  7% 

Flood  insurance,  Flood  plains. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968],  effective  January  28, 1960  (33  FR 
17804,  November  28, 1968),  as  amended:  42 
U.S.C.  4001-4128;  E.0. 12127,  44  FR  19367; 
delegation  of  authority  to  Associate  Director, 
State  and  Local  Programs  and  Support] 

Issued:  May  4. 1982. 
Lee  M.  Thomas, 

Associate  Director.  State  and  Local  Progmms 
and  Support 

(FK  Doc  8Z-13533  Piled  5-18-82:  8:46  mbJ 
WUJNQ  CODE  •71S-0S-M 


44  CFR  Part  70 
[Docket  No.  FEMA-SM9] 

Letter  of  Map  Amendment  for  Larimer 
County.  Colorado;  Under  Nationai 
Flood  Inaurance  Program 

AQENCv:  Federal  Emergency 

Management  Agency. 

ACTION:  Final  rule;  map  correction. 

summary:  The  Federal  Emei^ency 
Management  Agency  (FEMA)  pablished 
a  list  of  communities  for  which  maps 
identifying  Special  Flood  Hazard  Areas 
have  been  published.  This  list  included 
Larimer  County,  Colorado.  It  has  been 
determined  by  the  Associate  Director, 


State  cmd  Local  Programs  and  Support, 
after  acquiring  additional  flood 
information  and  after  further  technical 
review  of  the  Flood  Insurance  Rate  Map 
for  Larimer  County,  Colorado,  that 
certain  property  is  within  the  Special 
Flood  Hazard  Area. 

This  map  amendment,  by  establishing 
that  the  sid)ject  property  is  within  the 
Special  Flood  Hazaid  Area,  reinforces 
the  requirement  to  purchase  flood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federally-related 
financial  assistance  for  construction  or 
acquisition  purposes. 

EFFECTIVE  DATE:  May  19,  1982. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  G.  ChappeU.  P.E.,  Chief; 
Engineering  Branch,  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472,  (202)  287-0230. 

The  map  amendments  listed  below 
are  in  accordance  with  9  70.7(b): 

Map  No.  H  ft  1 080101  Panel  OlTSa 
published  on  October  8,  Iflea  in  45  FR  68109. 
indicates  that  Lots  2  and  24  and  Tracts  A,  B. 
and  C,  Plat  of  Granada  Heights.  Fort  Collins, 
Colorado,  recorded  as  Reception  Number 
323945  in  Book  1981,  Page  414.  in  the  OfBce  of 
the  Recorder,  Larimer  County,  Colorado  are 
not  located  within  the  Special  Flood  Hazard 
Area. 

Map  No.  H  &  1 080101  Panel  0178B  is 
hereby  corrected  to  reflect  tltat  the  above 
mentioned  properties  are  within  tlie  Spedal 
Flood  Hazard  Area  identified  on  April  2. 
1979.  These  properties  are  in  Zone  A. 

Pursuant  to  provisions  of  5  U.S.C. 
605(b).  the  Associate  EHrector.  State  and 
Local  Programs  and  Support  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technictil  amendments  made  to 
designated  spedal  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Sab}ects  in  44  CFR  Part  TV 

Flood  Insurance,  Flood  plains.    * 

(National  Flood  Inraraace  Act  of  1B68  (Title 
Xm  of  Housing  and  Urban  Develofment  Act 
of  1968),  effective  January  28, 1968  (33  FR 
17804.  Novwnber  28, 1968).  as  amended;  42 
U.S.C.  4001-4128:  E.0. 12127,  44  FR  19367; 
delegation  of  authority  to  Associate  Director, 
State  and  Local  Programs  and  Support) 


Issned:  April  3a  1962. 

Lee  M.  iiionias. 

Associate  Director,  State  and  Local  Programs 
and  Support 

(FR  Doc.  8^-US3^  FUad  S-lB-aZ;  8>«6  am] 

BuxMO  CODE  crts-es-M 


44  CFR  Part  70 

[Docket  Na  FEMA-e04Sl 

Letter  Of  Map  Amendment  for  ttie 
Unincorporated  Area  of  Cook  County, 
Illinois;  Under  National  Flood 
Insurance  Program 

agency:  Federal  Emergency 
Management  Agency. 

action:  Final  rule,  map  correction. 

summary:  The  Federal  Emergency 
Management  Agency  published  a  list  of 
communities  for  w^ch  t^aps  were 
published  identifying  ^>ecial  Flood 
Hazard  Areas.  This  list  included  the 
Unincorporated  Area  of  Cook  County. 
Illinois.  It  has  been  determined  by  the 
Associate  Director.  State  and  Local 
Programs  and  Su^Mrt.  after  acquiring 
additional  flood  information  and  after 
further  technical  review  of  the  Flood 
Insurance  Rate  Map  for  the 
Unincorporated  Area  of  Cook  County. 
Illinois,  that  portions  of  certain  property 
are  not  witliin  the  Special  Flood  Hazard 
Area. 

This  map  amendment  by  establishing 
that  portions  of  the  subject  property  are 
not  within  the  Special  Flood  Hazard 
Area,  removes  the  requirement  to 
purchase  flood  insurance  for  those 
portions  as  a  condition  of  Federal  or 
federally  related  financial  assistance  for 
construction  or  acquisition  purposes. 
EFFECTIVE  DATE:  May  19. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  G.  ChappeU,  Chief,  Engineering 
Branch,  Natural  Hazards  Division, 
Federal  Emergency  Management 
Agency.  Washington.  DXL  20472.  (202) 
287-0230. 

SUPPLEMENTARY  INFORMATION:  If  a 
property  owner  was  required  to 
purchase  flood  insurance  as  a  condition 
of  Federal  or  federaUy  related  financial 
assistance  for  constniction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owner 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
amendment  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year.  Tlie  premium  refund  may  be 
obtained  through  the  insurance  agent  or 


21550         Federal  Register  /  Vol.  47,  No.  97  /  Wednesday.  May  19.  1982  /  Rules  and  Regulations 


broker  who  sold  the  policy,  or  from  the 
National  Flood  Insurance  Program 
(NFIP)  at:  P.O.  Box  34294,  Bethesda. 
Maryland  i0034.  Phone:  (800)  638-6620 
toll  &ee. 

The  Map  amendments  listed  below 
are  in  accordance  with  S  70.7(b): 

Map  No.  170054,  Panel  No.  0040B, 
published  on  May  2. 1981,  in  46  FR  26307. 
indicates  that  portions  of  a  parcel  of  land, 
located  in  the  Northwest  Quarter  of  the 
Southeast  Quarter  of  Section  12,  Township  42 
North,  Range  10  East  of  the  Third  Principal 
Meridian,  also  identified  on  Tax  Map  No.  42- 
10-12G  as  Parcel  No.  2-12-400-003,  being  a 
portion  of  the  lands  recorded  as  Document 
No.  19  411  954.  in  the  Office  of  the  Recorder 
of  Deeds  of  Cook  County.  Illinois,  are  located 
within  the  Special  Flood  Hazard  Area. 

Map  No.  170054.  Panel  No.  0040B.  is  hereby 
corrected  to  reflect  that  the  portions  of  the 
above-mentioned  property  that  are  presently 
at  or  above  the  100-year  Base  Flood 
Elevations  (BFE's)  which  vary  firom  elevation 
722.0  feet  National  Geodetic  Vertical  Datum 
(NGVD)  at  Baldwin  Road  to  elevation  717.5 
feet  NGVD  at  a  point  immediately  below  the 
Prairie  Brook  Detention  Lake  to  elevation 
716.5  feet  NGVD  at  the  east  property  line  as 
shown  on  the  topographic  drawing  entitled: 
Portion  of  Section  12,  T.  42  N.,  R.  10  R,  Cook 
County,  Illinois,  dated  May  15, 1979,  prepared 
by  Chicago  Aerial  Survey,  are  not  %vithin  the 
Special  Flood  Hazard  Area  identified  on 
April  15, 1981.  The  portions  of  the  property 
which  are  presentiy  at  or  above  the  above- 
mentioned  elevations  are  in  Zone  C. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  Special  Flood  Hazard  Areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 
List  of  Subjects  in  44  CFR  Part  70 

Flood  insurance,  Flood  plains. 
(National  Flood  Insurance  Act  of  1968  (Title 
Xin  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28, 1960  (33  PR 
17804,  November  2a  1968),  as  amended;  42 
U.S.C.  4001-4128;  RO.  12127,  44  FR  19367;  and 
delegation  of  authority  to  Associate  Director, 
State  and  Local  Programs  and  Support) 

Issued:  April  30, 1982. 

Lae  M.  Thomas, 

Associate  Director,  State  and  Local  Programs 
and  Support. 

|FR  Doe.  «2-13131  Piled  5-18-ae:  Mi  aBj 
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44  CFR  Part  70 
[Docket  Na  FEriM-5909] 

Letter  of  Map  Amendment  for  the  Ctty 
of  Tutsa,  Oklahoma;  Under  National 
Flood  Insurance  Program 

agency:  Federal  Emergency 

Management  Agency. 

action:  Final  rule;  map  correction. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA)  published 
a  list  of  communities  for  which  maps 
identifying  Special  Flood  Hazard  Areas 
have  been  published.  This  Hst  included 
the  City  of  Tidsa,  Oklahoma.  It  has  been 
determined  by  the  Associate  EHrector. 
State  and  Local  Programs  and  Support, 
after  acquiring  additional  flood 
information  and  after  further  technical 
review  of  the  Flood  Insurance  Rate  Map 
for  The  City  of  Tulsa,  Oklahoma,  that 
certain  property  is  not  within  the 
Special  Flood  Hazard  Area. 

This  map  amendment,  by  establishing 
that  the  subject  property  is  not  within 
the  Special  Flood  Hazard  Area,  removes 
the  requirement  to  purchase  flood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federally-related 
financial  assistance  for  construction  or 
acquisition  purposes. 
EFFECnve  DATE  May  19, 1982. 
Rm  PUMTHCR  INFORMATION  CONTACT: 
Mr.  Robert  G.  Chappell,  P.E.,  Chief, 
Engineering  Branch,  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472,  (202)  287-0230. 

SUPPLEMENTARY  INFORMATION:  If  a 

property  owner  was  required  to 
purchase  flood  Insurance  as  a  condition 
of  Federal  or  federally-related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owner 
from  maintaining  flood  insurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 
for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year.  The  premium  refund  may  be 
obtained  through  the  insurance  agent  or 
broker  who  sold  the  poUcy,  or  from  the 
National  Flood  Insurance  Program 
(NFIP)  at:T^.  Box  34294.  Bethesda, 
Maryland  20034,  Telephone:  (800)  638- 
6620. 

The  map  amendments  listed  below 
are  in  accordance  with  S  70.7(b): 

Map  No.  H  &  1 405381D  Panel  71,  published 
on  October  6, 1980,  hi  46  FR  66O0S.  hidicatea 


that  Lot  2,  Block  3,  2nd  Resubdivision  of 
Block  3.  Lindell  Park  Addition,  Tulsa, 
Oklahoma,  recorded  as  Plat  No.  1259,  Record 
No.  754252,  in  die  Office  of  the  Clerk,  Tulsa 
County,  Oklahoma,  is  located  within  the 
Special  Flood  Hazard  Area. 

Map  Na  H  &  1 405381D  Panel  71  is  hereby 
corrected  to  reflect  that  the  above  mentioned 
property  is  not  within  the  Special  Flood 
Hazard  Area  identified  on  August  14, 1979. 
This  property  is  in  Zone  C 

Map  No.  H  &  1 405381D  Panel  25,  published 
on  October  6, 1980,  in  45  FR  66095,  indicates 
that  Lot  20,  Block  45,  Valley  View  Acres 
Second  Addition.  Tulsa.  Oklahoma,  recorded 
as  Plat  No.  2068,  Record  No.  2733ia  in  the 
Office  of  the  Clerk,  Tulsa  County,  Oklahoma, 
is  located  within  the  Special  Flood  Hazard 
Area. 

Map  No.  H  a  I  405381D  Panel  25  is  hereby 
corrected  to  reflect  that  the  above  mentioned 
property  is  not  within  the  Special  Flood 
Hazard  Area  identified  on  August  14, 1979. 
lliis  property  is  in  Zone  C. 

Map  No.  H  &  I  405381D  Panel  73,  published 
on  October  6.  lOaa  in  45  FR  66095,  indicates 
that  Lot  9,  Block  6,  Annahlee  Heights,  Tulsa. 
Oklahoma,  recorded  as  Plat  No.  1856,  Record 
No.  159923,  in  the  Office  of  the  Qerk,  Tulsa 
County,  Oklahoma,  is  located  within  the 
Spedeil  Flood  Hazard  Area. 

Map  No.  H  «  I  405381D  Panel  73  is  hereby 
corrected  to  reflect  that  the  above  mentioned 
property  is  not  within  the  Special  Flood 
Hazard  Area  identified  on  August  14. 1979. 
This  property  is  in  Zone  C. 

Map  No.  H  &  1 405381D  Panel  71,  pubUshed 
on  October  6, 1980.  in  45  FR  66095,  indicates 
that  Lots  1  and  2.  Block  3.  Harvard  Hills. 
Tulsa,  Oklahoma,  recorded  as  Instrument  No. 
563938  in  Book  1265,  Page  1639,  in  the  Office 
of  the  Clerk,  Tulsa  County,  Oklahoma,  are 
located  within  the  Spedail  Flood  Hazard 
Area. 

Map  No.  H  ft  1 405381D  Panel  71  is  hereby 
corrected  to  reflect  that  the  alwve  mentioned 
lots  are  not  within  the  Special  Flood  Hazard^ 
Area  identified  on  August  14, 1979.  These  Iota 
are  in  Zone  C. 

Pursuant  to  provisions  of  5  U.S.C 
605(b).  the  Associate  Director.  State  and 
Local  Programs  and  Support  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  7t 

Flood  instirance.  Flood  plains. 


Federal  Register  /  Vol.  47.  No.  97  /  Wednesday.  May  19.  1982  /  Rules  and  RegulatJona         21551 


(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  eH^ective  January  28. 1960  (33  FR 
17804.  November  28. 1968),  as  amended;  42 
U.S.C.  4001-4128;  E.0. 12127,  44  FR  19367; 
delegation  of  authority  to  Associate  Director, 
State  and  Local  Programs  and  Support) 

Issued-  May  4. 1982. 

LmM.  Thomas. 

Associate  Director,  State  and  Local  Programs 
and  Support 

(fR  Doc  82-13610  PUsd  S-18-Sfe  8:46  ainj 
BHUNO  CODE  C7ia-09-M 


44CFRP«rt70 

[Docket  No.  59091 

Letter  of  Map  Amendment  for  ttie  City 
of  Rochester,  Minnesota,  Under 
Nationai  Flood  insurance  Program 

aqency:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

summary:  The  Federal  Emeisency 
Management  Agency  published  a  list  of 
commimities  for  which  maps  were 
published  identifying  Special  Flood 
Hazard  Areas.  This  list  included  the 
City  of  Rochester,  Minnesota.  It  has 
been  determined  by  the  Associate 
Director,  State  and  Local  Programs  and 
Support,  after  acquiring  additional  flood 
informatian  and  after  further  technical 
review  of  the  Flood  Insurance  Rate  Map 
for  the  City  of  Rochester,  Minnesota, 
that  certain  property  is  not  within  the 
Special  Flood  Hazard  Area. 

This  map  amendment,  by  establishing 
that  the  subject  property  is  not  within 
the  Special  Flood  Hazard  Area,  removes 
the  requirement  to  purchase  flood 
insurance  for  that  property  as  a 
condition  of  Federal  or  federally  related 
financial  assistance  for  construction  or 
acquisition  purposes. 

EFFECTIVE  DATE:  May  19. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  G.  ChappeU.  Chief,  Engineering 
Branch.  Natural  Hazards  Division, 
Federal  Emergency  Management 
Agency,  Washington,  D.C.  20472.  (202) 
287-0230. 

SUPPLEMENTARY  INFORMATION:  If  a 

property  owner  was  required  to 
purchase  flood  insurance  as  a  condition 
of  Federal  or  federally  related  financial 
assistance  for  construction  or 
acquisition  purposes,  and  the  lender 
now  agrees  to  waive  the  property  owner 
from  maintaining  flood  Insurance 
coverage  on  the  basis  of  this  map 
amendment,  the  property  owner  may 
obtain  a  full  refund  of  the  premium  paid 


for  the  current  policy  year,  provided  that 
no  claim  is  pending  or  has  been  paid  on 
the  policy  in  question  during  the  same 
policy  year.  The  premium  refund  may  be 
obtained  through  the  insurance  agent  or 
broker  who  sold  the  policy,  or  from  the 
National  Flood  Insurance  Program 
(NFIP)  at  P.O.  Box  34294,  Bethesda. 
Maryland  20034.  Phone:  (800)  638-6620 
tollfi«e. 

Hie  Map  amendments  listed  below 
are  in  accordance  with  §  70.7(b): 

Map  No.  275240,  Panel  No.  0007B. 
published  on  October  6, 1980.  in  45  FR  66083. 
indicates  that  the  residential  structures 
located  on  Lots  Nos.  17  and  18,  Block  10  and 
Lots  Nos.  1  through  4,  Block  11,  Homestead 
Trails  First  Replat,  Qty  of  Rochester. 
Olmsted  County.  Minnesota,  as  recorded  in 
Book  Z  of  Hats,  Page  17,  in  the  Office  of  the 
Recorder  of  Olmsted  County,  Minnesota,  are 
located  wltliin  the  Special  Hood  Hazard 
Area. 

Map  No.  275248,  Panel  No.  0007B.  Is  hereby 
corrected  to  reflect  that  the  above-mentioned 
residential  structures  are  not  within  the 
Special  Flood  Hazard  Area  identified  on 
February  1 1961.  The  residential  structures 
located  on  Lots  Nos.  17  and  18,  Block  10  and 
Lots  Nos.  1  throu^  3,  Block  11,  are  in  Zone  B. 
The  residential  structure  located  on  Lot  No.  4. 
Block  11,  is  in  Zone  C 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  Special  Flood  Hazard  Areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  70 

Flood  insurance,  Flood  plains. 

(National  Flood  Insurance  Act  of  1968  (Title 
Xni  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28, 1969  (33  FR 
17804,  November  28, 1968),  as  amended;  42 
U.S.C.  4001-4128:  Executive  Order  12127,  44 
FR  19367;  and  delegation  of  authority  to 
Associate  Director,  State  and  Local  Programs 
and  Support) 

Issued:  April  8, 1982. 

Lee  M.  Thomas, 

Associate  Director.  State  and  Local  Programs 
and  Support 

(FR  Doc  8^-U6^a  FiM  S-lS-8t  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

(CC  Docket  Na  20870;  FCC  82-207) 

Regulatory  Policies  and  Procedures 
for  the  Domestic  Public  Land  Mobie 
Radio  Service 

AGENCY:  Federal  Communications 

Commission. 

action:  Second  report  and  order. 

summary:  This  Order  eliminates  the 
requirement  that  applicants  in  the 
Domestic  Public  Land  Mobile  Radio 
Service  requesting  one  initial  two-way 
frequency  demonstrate  a  public  need  for 
the  proposed  service.  This  action  will 
serve  the  public  interest  by  making 
frequencies  available  for  use  by  the 
public  in  a  more  timely  maimer,  by 
reducing  the  costs  associated  with  filing 
appUcations  and  by  relieving  the  staff  of 
an  unnecessary  processing  burden.  "Hiis 
action  is  necessary  to  speed  service  to 
the  public  and  to  reduce  staff  resources 
necessary  to  process  applications. 
DATES:  Effective  April  29, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Thomas  Gutierrez,  Mobile  Services 
Division.  Common  Carrier  Bureau.  (202) 
632-6450. 

SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  regulatory  policies 
and  proceduures  for  the  Domestic  Public 
Land  Mobile  Radio  Service.  CC  Docket 
No.  20B7a 

Second  Report  and  Order 

Adopted:  April  29, 1962. 
Released:  May  5, 1962. 
Background 

1.  In  this  proceeding.'  the  Commission 
has  requested  comment  on  whether  to 
eliminate  the  requirement  that 
applicants  for  one  initial  two-way  * 
fi-equency  in  the  Domestic  Public  Land 
Mobile  Radio  Service  (DPLMRS) 
demonstrate  a  public  need  for  the  > 
service  proposed.* 

2.  The  need  standards  which  are 
apphed  to  applications  for  a  new 
frequency  have  evolved  primarily  out  of 
two  cases.  Long  Island  Paging  *  and  New 

■  CC  Docket  Tfxm.  Further  Notice  of  PropoMd 
Rulemaking.  84  FCC  2d  S57  (1981)  48  FR  15749, 
March  a  1981. 

'In  another  proceeding.  General  Docket  80-18S, 
we  are  eliminatiog  need  showings  for  one  initial 
one-way  frequency. 

•The  Commission't  rules  do  not  expressly  require 
such  a  showing:  however,  as  discussed  below, 
longstanding  Conunission  policy  does  impose  such  a 
requirement 

*U>ng  Island  Paging.  30  FCC  2d  405,  review 
denied.  32  FCC  2d  235  (1971),  ream,  denied  34  FCC 
2d  216  (1972). 
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York  Telephone  Ca*  Although  these 
cases  suggest  several  types  of  evidence 
that  might  be  considered  persuasive  in 
demonstrating  public  need  for  an  initial 
frequency,*  more  recent  Commission 
practice  has  been  to  require  applicants 
for  an  initial  two-way  channel  to  submit 
a  public  need  survey,  with  demographic 
and  commercial  information  being 
accepted  only  to  supplement  the  need 
survey.  Edward  R.  Buckmaster  and 
Burton  R.  Gigoux  d/b/a 
Communications  Services,  Mimeo  28930, 
released  March  19, 1981,  aff  d  sub  nom. 
Advanced  Electronics  v.  FCC  No.  81- 
1436  (D.C.  Cir.  February  19. 1982). 
Beyond  this  point,  however,  need 
standards  for  an  initial  frequency  are  far 
from  clear,  for  two  reasons.  First, 
although  these  cases  addressed  the 
approach  to  be  used  to  demonstrate 
public  need,  the  discussions  of 
methodology  contained  in  them  are 
sufficiently  vague  to  invite  almost 
endless  argument  over  the  adequacy  of 
any  particular  need  showing.  Second, 
and  more  important,  the  cases  afford 
inadequate  guidance  regarding  the 
minimum  size  of  public  need  required  to 
justify  one  initial  frequency,  i.e..  the 
minimum  amount  of  actual  demand  for 
the  service  as  measured  by  the  number 
of  persons  desiring  service  or  the 
number  of  two-way  mobile  units 
requested  by  prospective  customers. 

3.  As  a  result  of  these  shortcomings, 
the  public  need  standards  have  been  a 
less  than  effective  tool  in  deciding 
whether  to  grant  initial  two-way 
channel  applications.  The  vague  natiu% 
of  the  standards  relating  tP  need 
demonstration  methodology  has 
unnecessarily  delayed  service  to  the 
public  because  it  has  provoked  frequent 
petitions  to  deny.'  while  amendments  to 
applications  almost  always  cure  any 
deficiencies  noted  in  the  petitions.  In 
addition,  as  we  have  acted  on  these 
cases  individually,  the  situation  has 


•New  York  Telephone  Co.,  47  FCC  2d  488,  ream, 
denied.  49  FCC  2d  2M  (1974),  affdtub  nom.  Pocket 
Phone  Broadcaat  Service,  Inc.  ▼.  FCC  S3S  F.  ad  447 
(D.C.  Cir.  1976). 

•New  York  Telephone  Co,  tupro.  47  FCC  2d  al 
494,  lisK  four  types  of  evidence  which  Long  Island 
Paging  considerad  "persuasive."  These  incloda  (1) 
statistics  or  specific  facts  lending  to  show  need, 
such  as  the  nature  and  economics  of  tba  service 
area:  (2)  demographic  or  statistical  evidenca 
showing  the  nature  and  number  of  indostriea, 
businesses,  professions  and  trades  in  the  service 
area:  (3)  information  on  the  identity  and  occupation 
of  persons  malting  service  inquiries  togetlier  with  a 
statement  as  to  whether  or  not  costs  were  quoted 
and  whether  definite  commitments  were  made:  and 
(4]  evidence  as  to  the  success  or  failure  of  other 
carriers  offering  that  type  of  service  in  the  same 
market. 

'A  review  by  Bureau  stafi  shows  that  "public 
need"  was  among  the  issues  most  often  raised  In 
petitions  filed  against  mobile  telephone  applicatione 
that  were  granted  during  the  last  two  years. 


evolved  to  the  point  that  virtually  any 
initial  need  showing  has  been  student, 
if  measured  properly  by  an  applicant,  to 
justify  assignment  of  an  initial  two-way 
frequency.  In  sum,  under  our  current 
policy  an  applicant's  need  showing 
frequently  becomes  the  subject  of  a 
petition  to  deny  which  adds  to  the 
Commission's  workload  and  delays  the 
availability  of  service  to  the  public 
while,  in  the  end,  the  application,  as 
amended  in  response  to  a  petition  to 
d6ny,  almost  invariably  demonstrates  a 
pubhc  need  for  the  service  proposed.  For 
the  above  reasons,  we  proposed  to 
eliminate  the  requirement  that 
applicants  for  one  initial  two-way 
frequency  in  the  Domestic  Public  Land 
Mobile  Radio  Service  demonstrate  a 
public  need  for  the  service  proposed. 

Comments 

4.  Six  parties  commented  on  otu- 
proposal.  All  but  one  supported  iL  That 
dissenter  'argued  that  adoption  of  our 
proposal  woidd  permit  warehousing  of 
frequencies  because  applications  that 
effectively  request  an  additional 
frequency,  or  an  additional  location  for 
the  same  frequency,  would  be  designed 
specifically  to  meet  our  definition  of  an 
application  for  an  initial  frequency  *  and 
thus  bypass  any  requirement  for  a  need 
showii^.  *• 

Discussion 

5.  We  have  carefully  considered  the 
comments  and  have  decided  to 
eliminate  the  need  showing  required  for 
one  initial  two-way  channel,  lliis  policy 
will  apply  to  all  pending  applications 
and  to  all  appUcations  filed  after  the 
effective  date  of  the  Order.  We  no 
longer  find  it  necessary  to  impose  such 
an  affirmative  requirement  for  initial 
two-way  frequency  applications.  There 
is  a  clear  public  need  for  additional  two- 
way  services  and  facilities.  "  Over  the 
last  decade  demand  for  these  facilities 
has  grown  at  the  rate  of  10  percent 


•This  set  of  comments  was  filed  jointly  on  behalf 
of  Radio  Broadcasting  Company  (RBC)  and  Radio 
Dispatch  Company  (RDC). 

*  Our  procedures  provide  that  a  determination 
regarding  whether  a  requested  facility  is  an 
additional  or  new  frequency  is  based,  in  general,  on 
the  amount  of  orvlap  between  existing  and 
proposed  fadllHee,  See  Public  Notice  entitled. 
"Clariflcatioa  of  Existing  Policy",  Mimeo  002411, 
released  July  27, 1981.  where  our  procedures  for 
classifying  applications  are  set  forth. 

"  Our  proposal  provides  that  an  applicant  will 
still  be  required  to  demonstrate  need  for  an 
application  requesting  any  additional  two-way 
channels.  This  action  will  only  eliminale  the 
requirement  to  show  need  for  one  initial  two-way 
frequency. 

"  Cellular  Communications  Systems,  SS  FCC  2d, 
469,  469-490:  Further  Notice  of  Proposed 
Rulemaking  in  this  proceeding,  at  86S.  4*  FR 15748, 
March  9, 1981. 


annually  and  is  expected  to  grow  at  an 
even  greater  rate  as  technology 
advances  and  costs  decline.  Intensive 
competition  already  exists  among  RCCs 
and  between  RCCs  and  wireline 
carriers. "In  sum,  the  mobile  telephone 
market  is  demonstrably  one  in  which 
individual  need  showings  for  new  entry 
are  not  required  to  further  the  public 
interest  Accordingly,  we  conclude  that 
a  general  policy  in  favor  of  new  entry  in 
the  mobile  telephone  indusfry  would 
serve  the  public  interest,  convenience 
and  necessity.  Consistent  with  that 
finding,  we  shall  no  longer  require 
apphcants  for  an  initial  two-way 
channel  to  demonsfrate  need." 

6.  In  addition  to  the  benefits  to 
potential  users,  there  are  also 
administrative  benefits  to  elimination  of 
this  requirement  As  we  stated  earlier, 
while  public  need  showings  frequendy 
become  subjects  of  petitions  to  deny, 
which  add  to  the  stafTs  workbad,  the 
Commission  almost  invariably  finds 
these  showings  adequate  to  demonstrate 
a  public  need  for  an  initial  fiequency. 
Thus,  our  cturent  policy  serves  no  useful 
purpose.**  Elimination  of  it  should 
reduce  the  Commission's  workload  and 
avoid  delays  in  application  processing. 

7.  In  reaching  oar  conclusion,  we  have 
thoroughly  considered  the  prospect  of 
frequency  warehousing,  which  is 
contrary  lo  Commission  policy.  j 
However,  we  have  decided  that  oar 
action  today  will  not  significantly 
increase  the  bkelihood  of  this,  lot  two 
reasons.  First  in  our  view,  the  incentive 
for  warehousing  is  closely  linked  to  the 
number  of  frequencies  available. 
Limited  availability  encourages 
applicants  to  apply  for  frequencies 
which  they  do  not  currendy  need  to 
insure  that  they  will  have  those 
frequencies  later  should  they  develop  a 
need.  Several  actions  we  have  taken 
recenUy  to  make  more  frequencies 
available  "  should  reduce  this  incentive. 


"In  most  major  markets  several  carriers 
currently  provide  two-way  service. 

"In  making  thia  determination  we  act  consistent 
with  Comoisaiost  and  fudicial  precedent  See 
Specialized  '^^"■""'"  Carrier  Services,  29  FCC  2d 
87a  820  (ISn).  aff'dsub  nom.  Washington  Utilities 
a  Tnnsportation  Commission  v.  FCC  513  F.  2d  1142 
{9th  Cir.  1975),  cert  denied.  423  U.S.  838  (1975). 
Accord,  American  Telephone  and  Telegraph  Co.  v. 
FCC  539  F.  2d  787  (DC  Or.  1978).  See  also  Land 
Mobile  Channel*.  OS  FCC  2d  1555, 1509  (1978). 

"After  aniving  at  this  oondusien.  we  alao 
considerad  whether  oar  ciimnt  need  standards 
should  be  strengthened  rather  than  eliminated. 
However,  for  the  reasons  discussed  above,  we 
determined  that  such  a  change  would  not  serve  the 
public  interest  Alao.  we  note  that  we  oonaidered 
this  option  on  our  own  motiaa.  Mcsw  of  the 
commenters  in  thia  proceeding  advocated  such  a 
change. 

"See  Docket  21039, 89 F.CC  2d  1585  (1978). 
noon,  granted  in  part  77  POC  2d  201  (1980),  appeal 

ContlDued 
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Second,  our  decision  to  eliminate  need 
showing  requirements  applies  only  to 
applications  for  one  initial  two-way 
frequency.  We  shall  continue  to  require 
licensees  to  construct  their  facilities 
within  eight  months  of  receiving  a 
construction  permit.  We  believe  that 
few,  if  any.  entrepreneurs  will  undertake 
the  expense  of  applying  for  and 
constructing  a  facility  for  one  initial 
two-way  frequency  unless  they  have 
assessed  the  potential  of  the  market  to 
support  that  operation  and  have  found 
at  least  the  level  of  pubhc  interest  that 
we  have  found  satisfactory  in  the  past 
We  note  that  if  an  applicant  for  one- 
initial  channel  can  demonstrate  that  an 
authorized  frequency  will  serve  even 
one  two-way  customer,  the  frequency 
will  be  used  more  efficiently  than  if  it 
were  left  unassigned  and  if  other 
carriers  are  authorized  in  the  area,  a 
competitive  alternative  is  afforded  for 
other  potential  customers.  Presumably, 
as  further  need  for  service  develops, 
additional  two-way  customers  will  use 
that  frequency. "Finally,  we  observe 
that  although  our  existing  need 


pending  sub  nom.  Telocator  Network  of  America  w. 
FCC  No.  7S-2218,  (DC  Clr.,  filed  November 27. 
1978):  and  Cellular  Communications  Systems,  FCC 
Docket  No.  79-31&  FCC  81-161.  Report  and  Order, 
88  FCC  2d  489  (1981),  reco/i.  granted  in  part.  FCC 
82-89.  released  March  3. 1982,  47  FR  10018  (ManA  A 
1982). 

"We  recognize  that  the  Commission  has  a 
statutory  mandate  to  assure  that  available 
frequencies  are  assigned  so  as  to  serve  the  public 
interest.  However,  we  do  not  consider  our  action 
today  to  be  in  any  way  inconsistent  with  such  a 
mandate.  Rather,  we  believe  that  the  public  interest 
can  be  best  served  through  a  regulatory  framework 
which  leaves  considerable  room  for  independent 
business  judgment  while  also  containing  adequate 
safeguards  to  protect  against  tlie  hoarding  of  scarce 
public  resources,  such  as  radio  spectrum. 


standards  for  an  initial  two-way 
frequency  have  been  minimal,  as  noted 
in  paragraph  3  above,  we  are  unaware 
of  any  warehousing  problem  to  date. 

Conclusion 

8.  We  believe  that  our  decision  here 
will  benefit  the  public,  applicants  and 
the  Commission.  As  we  stated  earlier, 
while  public  need  showings  frequently 
become  subjects  of  petitions  to  deny,  the 
Commission  staff  almost  invariably 
finds  these  showings  adequate  to 
demonstrate  a  public  need  for  an  initial 
frequency.  During  the  process  of 
applicants  perfecting  these  need 
showings,  the  public  is  deprived  of 
needed  service.  In  addition,  our  action 
today  eliminating  this  requirement 
should  reduce  the  administrative 
workload  associated  with  apphcations, 
freeing  valuable  staff  resources  to  work 
on  other,  more  pressing  matters  and 
providing  service  to  the  public  more 
expeditiously  than  in  the  past.  We 
conclude,  therefore,  that  on  the  balance, 
the  public  interest  will  be  served  by 
elimination  of  the  requirement  for  need 
showings  for  one  initial  two-way 
frequency." 

9.  The  Commission  has  determined 
that  the  rule  adopted  in  this  rulemaking 


"  We  note  that  our  action  today  is  rather  limited 
in  scope.  Relative  demand  remains  a  comparative 
hearing  factor  in  the  evaluation  of  all  competing 
applications.  In  addition,  an  applicant  seeking  more 
than  one  new  two-way  frequency  must  still  provide 
8  public  need  demonstration,  as  set  forth  in  Long 
Island  Paging  and  New  York  Telephone  Co..  supra. 
This  is  because  of  the  limited  number  of  frequencies 
available  and  the  potential  for  warehousing,  which. 
as  discussed  above,  is  more  likely  to  be  present  in 
multiple  channel  requests  for  new  frequencies.  We 
shall  also  continue  to  require  that  an  applicant  for 
any  number  of  additional  frequencies  provide  traffic 
loading  shidies.  as  required  by  {  22.516  of  our  rules. 


proceeding  will  have  a  significant 
beneficial  economic  effect  on  a 
substantial  number  of  small  entities. 
Pursuant  to  Section  604  of  the 
Regulatory  Flexibility  Act  of  1980,  5 
U.S.C.  601  et  seq.,  we  have  performed 
the  following  analysis.  This  rule  is 
necessary  to  provide  service  to  the 
public  as  expeditiously  as  possible  and 
to  lessen  the  cost  incurred  by  applicants 
and  the  Commission's  staff  in  the 
preparation  and  processing  of 
applications.  All  but  one  of  those 
commenting  supported  the  rule.  The 
concern  of  the  lone  dissenting 
commenter  was  unrelated  to  the 
economic  effect  of  the  rule  on  small 
entities.  The  Commission  considered 
applying  the  proposed  rule  to  selected 
classes  of  applicants  but  ultimately 
determined  that  total  elimination  of  the 
requirement  would  contribute  most 
toward  reduction  of  regulatory  burdens 
and  the  speeding  of  service  to  the 
pubhc. 

10.  bi  view  of  the  foregoing,  it  is 

ordered,  effective  immediately,  ••  that 
the  requirement  that  appUcants  for  one 
initial  two-way  frequency  in  the 
Domestic  Public  Land  MobUe  Radio 
Service  demonstrate  a  public  need  for 
that  service  is  eliminated 

Federal  Communicationa  Commission. 
William  J.  Tikarioo. 
Secretary. 

(FR  Doc  Sa-lMTl  Piled  S-lB-n  MS  ami 
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"Our  action  today  is  a  substantive  rule  that 
relieves  a  requirement  currently  imposed  on 
applicants.  Therefore,  under  section  553(d)(1)  of  th« 
Administrative  Procedure  Act  5  US.C  5S3(dXl) 
there  is  no  need  for  pubhcation  or  service  prtor  lo 
the  effective  date  of  this  action. 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  112 

Nondlacrinilnatlon  in  Federally 
Assisted  Programs  of  SBA; 
Effectuation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964 

agency:  Small  Business  Administration. 
action:  Proposed  rule. 


Apkmmx  A— Continued 


r.  In  accordance  with  the 
requirements  of  28  CFR  42.403(d)  which 
requires  Fedraal  agencies  to  list  the 
types  of  programs  that  receive  Federal 
financial  assistance  for  purposes  of 
effectuating  the  provisions  of  the  Civil 
Rights  Act  of  1964,  the  Small  Business 
Administration  proposes  to  revise 
Appendix  A  to  Part  112  which  Ust  those 
programs,  and  to  add  nonfinancial 
assistance  programs  which  are  provided 
by  the  agency. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  by  June  18, 1982. 


;  Send  comments  to:  Office 
of  Civil  Rights  Compliance,  Small 
Business  Administration,  1441 L  Street 
N.W.,  Vermont  Bldg.,  12th  Floor, 
Washington.  D.C.  20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Adeline  Sanchez,  Chief— (202)  653-6054. 

List  of  Subjects  in  13  CFR  Part  112 

Civil  rights.  Small  businesses. 

For  the  reasons  set  forth  above, 
Appendix  A  of  Part  112  of  Title  13  of  the 
Code  of  Federal  Regulations  should  read 
as  follows: 

Appendix  A 


NfliTM  of  pfograni 


Regular  busmen  toent 
Handkapped 


Snial  Buaineta  Energy 
Loan*. 

DaMor  State  devetopment 
oompary  loena  (501)  and 
■lair  imal  buameaa  ooo- 


Authority 


Act.aac7M 
and7W<1l). 
Sinal    Duilnaaa    Act.    aae. 
7<aKiO). 

Smal    BuaineM    Act.    aec 

7jt)<i2)^ 
SttmN    Business    Invsstvnsnt 

ActTMsV. 


NamaslpnatMi 

Auttni% 

Smal    BuHnaas    kwaalmant 

fnent  companlas  and  ttieir 

AATWem. 

imaM  builiiaaa  oowoama. 

FViliiltpn  ConkT^ 

Ad.  TWe  IV.  Pwt  A. 

Disaster  Loans 

PhfUcM,  mdudng  riot 

Smal    Busineas    Act.    sac 

7(bM1). 

Eoonomie  InMr  (BOL) 

Smal    Buakwss    Ad.    aac 

7(bHZ). 

Fadaral  Action  Loan  Program.. 

Smal    Buaineas    Act    aac 

7(bK3)  xd  Pub.  L  87-36. 

(No  fcmda  have  bean  au- 

Itiorized  tor   this  program 

tor  FY  1982  Uiru  FY  1984.) 

Woman'a    Du*taia     Enlar- 

Exsculve  Order  12138. 

priae. 

Public  Law  96-302. 

Procurenwrtf         AukMMitad 

Smal  Busmaaa  Act  aac  8 

Source  Syalatn. 

and  Pub.  L  96-302. 

Businest  Devatcpmant  Pro- 

Smal Business  Act  aac  8(a) 

gram. 

and   Pub.    L    95-S07,    aa 

amended  by  Pubi  L.  96- 

481. 

Smal  BMlnaai  tnaWuta  Pro- 

Smal    Buainaaa    Act    aac 

grsfFL 

B(bKi)  and  Pub.  L  86- 

536. 

CsrWicsis  of  Cofnpstsncy 

Smal    BuMneea    Act    sac 

8(bK7)  and  Pub  L  96-89. 
Snwl    Bustneaa    Ad    aac 

ouucmwBLaiy       AUHtviu* 

nogrsm. 

e(d).  and  Pub.  L  95-507. 

Tsctmology  Aastetancs   Pro- 

Smal  Businass  Act  sec  9. 

grant 

SmsR  Ourtnsss  Dwelopmenl 

Smal  Business  Act  sec  21 

Cemsrt. 

and  Pub  L  96-302. 

liilsiiiflKuiisI  Tisde  ProgisfTi.„. 

Smel  Businesa  Act  sec  22 

wid  Pub.  L  96-481. 

Sarvioa  Caiva  o<  fMfeart  Ex- 

Smal   Buamaes   Act   aaca. 

ecutlxea  and  ActVe  Cope 

101  and  a<bMi)  and  Pub. 

o«  Executtvea. 

L95-Sia 

Note.— Al  nogiai'iis  Med  sbove  are  siso  covered  by  Part 
113  of  T«e  13  oTtie  Cotfs  ol  Fedend  Regulations. 

Dated  May  4, 1982. 
James  C  Sanders, 

AdminiatnUor. 

[PR  Doc  82-13S78  FUed  5-18-62;  8:48  am) 
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13  CFR  Part  113 

Nondisctlminatlon  In  Federally 
Assisted  Programs  of  SBA; 
Effectuation  of  Policies  of  Federal 
Government  and  Administrator 

agency:  Small  Business  Administration. 
action:  Proposed  rule. 

summary:  In  accordance  with  the 
requirements  of  28  CFR  42.403(d]  and  in 
effectuation  of  Federal  Government  and 
Small  Business  Administration  policies 
against  discrimination,  the  Small 
Business  Administration  proposes  to 
revise  Appendix  A  to  Part  113  by 
updating  its  listing  of  programs  that 
receive  Federal  financial  assistance  and 
to  idd  to  the  list  those  nonfinancial 
assistance  programs  which  are  provided 


by  the  Agency.  This  appendix  lists 
programs  not  specifically  covered  by 
Title  VI  of  the  Civil  Rights  Act  of  1964. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  by  June  18, 1982. 

ADDRESSES:  Send  comments  to:  Office 
of  Civil  Rights  Compliance,  Small 
Business  Administration,  1441  L  St, 
N.W.,  Vermont  Bldg..  12th  Floor, 
Washington.  D.C.  20416. 
for  further  information  contact: 
Adeline  Sanchez.  Chief— (202]  653-6054. 

List  of  Subjects  in  13  CFR  Part  113 

Civil  rights,  Small  businesses. 

For  the  reasons  set  forth  above. 
Appendix  A  of  Part  113  of  Title  13  of  the 
Code  of  Federal  Regulations  should  read 
as  follows: 

Appendix  A 


Name  ol  progiam 


Regular  buainaaa  teas* . 


Seasonal  Una  d  CratSt 

Contract  Loan  Program.- 


loans. 

Smal  Btiilnaas  Energy 
Loans. 

Dat>tor  smal  business  Invest- 
ment companies  and  their 
smal  txjslneea  ooncama. 

Polulion  Control 

Surety  bond 


Det>tor  State  development 
company  loens  (501)  and 
ttwir  small  business  corv 
cems. 

Debtor  local  development 
compeny  loans  (502)  and 
ttieic  smal  business  corv 


Debtor  certHied  developmem 
company  loans  (503)  and 
their  smal  busirwss  con- 


DisasMr  Loarts 
Ptiyslcal.  Including  riot 

Ecoramic  injury  (EIDIJ 

Federal  Action  Loan  Program. 


Woman's    Business    Enter. 


Smal  Busineaa  Research. 

Subcontracting      Assistance 

Prxigrsm. 
Procursment         Automated 

Source  System. 
Certificate  ol  Competency 


Sut)eontractlng  Program.. 


Smal  Bueiness  Institute  Pro- 
gram 


Aulhadiy 


Smal  Buamaas  Act  aac  7M 

and7(aKii). 
Smal    Buslneei    Act     sec 

7(a). 
Smal    Bualness    Act    sec 

7(a). 
Smal    Bualness    Act    sec 

7(a)<10). 
Smal    Buainaaa    Act.    88a 

7(aX12). 
Smal    Bualness    Investmanl 

ActTiOain. 

SmsR    Biislnsss    Invsstnisnl 

Act  TMa  IV,  Part  A. 
Smal    Buslnaaa    InvesbnenI 

Act  Tiia  IV.  Pwt  a 
Smal    Busineaa    tnvestmenl 

Act  TWe  V. 


Smal    Busineas    Investment 
Act  Title  V. 


Smal  Business  Inveslmertf 
Act  Tide  V  snd  Pub.  L 
96-302 


Act    sac 


Act    sec 


Smal    Business 

7(b)(1). 
Smel    Businass 

7(b)<2). 
Smal    Bualness    Act    sac 

7(b)(3)  and  Pub.  L  97-3S. 

(No  lunds  hove  been  au. 

thortzed  tor   ttiis  program 

tor  FY  1962  thnj  FY  1984.) 
Exscuttve  Order  12138. 

Pubic  Lsw  96-302. 

Smal    Buslrwss    Act    sac 

a(d).  and  Pub    L  95-507. 
Smal  Business  Act  aac  8 

and  Pub  L  98-302. 
Smal    Bualnees    Act    sac 

8(b)(7)  and  Pub.  L  96-89. 
Smal  Buainaaa  Act  sac.  8(d) 

and  Pub.  L  96-S07. 
Smal    Dualnssa    Act    aac 

8(bM1)   and   Pub.   L   85- 

630. 
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AppCNoa  A— ConBnued 


^ten^•  of  pra^wa 

AulMy 

wfl<n*M  itavelopmsnl  fto- 

SnMlBuikM«Ac(.«w.6M 

fMK         , 

and   n*.    L   96-607.   M 

481. 

Technotogy  AariMnoa  Pro- 

Sniit BMinaM  Act  MC  •. 

gram. 

tiPtt  BuwMM  Devatopnin 

8n«l  Btniness  Act  »ec  21 

Cwnna. 

■nd  P«*.  L  9»-302. 

Monaloral  Twto  Progwn._ 

anal  BiainMs  Ad.  sk.  22 

and  Puk.  L  9»-4S1. 

Saiafl   Bualnaaa   Ad.    tecs. 

•cutivM  Mtf  AdiM  Cop* 

101  and  tMUt  and  Pub. 

e(Ex8cu»«s. 

LQS-SIO. 

Dated:  May  4. 1982. 
)«ne8  C  Sancian. 

Administrator. 

IFR  Doa  82.aS7t  RM  6-M-ai;  MB  ^ 


DEPARTMENT  OF  STATE 

22  CFR  Ch.  I 

[Docket  No.  SD-17C] 

Semiannual  Agenda  of  Regulafions 
and  Reflulatory  Flexibinty  Agenda 

agency:  State. 

ACnOfC  Poblication  of  Regriatoiy 

Agenda. 

summary:  As  required  by  section  5  of 
Executive  Order  12291.  Federal 
Regulation  (48  FR  13193).  the  first  1982 
agenda  of  regulations  of  the  Department 
of  State  is  set  forth  below.  The  agenda 
also  contains  regulatory  flexibiKQr 
information  required  by  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L  96-^54). 
FOR  FURTHER  INFORMATKM  CONTACT: 
K.  E.  Malmborg,  Assistant  Legal  Adviser 
for  Management,  Department  of  State. 
Room  4427A,  2201  C  Street.  NW.. 
Washington.  DC  20520.  telephone  (202) 
632-2350. 

Regulatory  Agemia 

The  Department  of  State  has  no  major 
regulations  under  consideration. 

TTie  proposed  Intematicmal  Traffic  in 
Arms  Regulations  (ITAR)  referred  to  in 
the  October  Semiannual  Agenda  (46  FR 
51258]  are  still  under  reconsideration  in 
light  of  the  criteria  of  Executive  Order 
12291.  The  point  of  contact  for  this 
regulation  in  the  Department  is  Mr. 
William  R  Robinson,  Director,  Office  of 
Munitions  Control,  Department  of  State. 
2201  C  Street.  NW.,  Washington,  DC, 
telephone  (202)  633-0756. 

The  final  report  of  the  President's 
Commission  on  Hostage  Compensation 
was  submitted  to  the  President  on 
September  21, 1981.  Proposed  legislation 
on  matters  covered  by  tlie  report  is 
being  prepared,  but  H  has  not  yet  been 
determined  whether  new  or  revised 


regulations  to  implement  such 
legislation,  if  adopted  by  the  Congress. 
%«ill  be  necessary.  The  point  of  contact 
on  this  sabject  it  Mr.  Walter  F.  Weiss. 
Office  of  the  Assistant  Secretary  for 
Administration,  Department  of  State, 
2201  C  Street  NW,  Washington.  D.C 
20520.  telef^one  (202)  632-1728. 
Public  Notices  concerning  the 
registration  of  claims  of  U.S.  nationals 
against  ban  and  various  developments 
at  the  Iran-United  States  Claims 
Tribunal  estat^shad  by  the  Qaims 
Settlement  Agreement  signed  at  Algiers 
on  January  10. 1981  have  been  pubhshed 
in  the  Federal  Register  (46  FR  19893, 
25026,  25584.  36277.  37418.  45057.  49605. 
5546a  57812.  58831;  47  FR  1063  8118). 
The  most  recent  notice  addresses 
proposed  rules  of  procedure  applicable 
to  the  adjudicatkia  of  claims  before  the 
Tribunal.  The  point  <A  contact  on  this 
subject  is  David  P.  Stewart, 
Administrator  for  Iranian  Claims,  Office 
of  the  Legal  Adviser,  Department  of 
State,  2201 C  Street  NW..  Washington. 
D.C.  20520.  telephone  (202)  632-504a 

Flexibility  Agoula 

The  Department  of  State  has  reviewed 
presently  planned  regulations  in  the 
light  of  the  guidance  issued  by  the 
Office  of  Management  and  Budget  on 
incorporating  regulatory  flexibility  into 
the  regulatory  process.  We  have  not 
identified  any  which  will  have  a 
significant  econooiic  impact  on  a 
substantial  number  of  small  entities. 

The  Department  plans  to  publish  its 
next  semiannual  agenda  in  October 
1982. 

Dated:  April  23, 1982. 
Richard  T.  Koinedy. 

Under  Secretary  of  State  for  MaaagemenL 

(PR  Doc  82-13488  Filed  5-ia-82:  %M  ^ 
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ENVmONMEfrTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-4-FRL  2107-7] 

Approval  and  Pronwigation  of 
Implementation  Plans;  Alabama; 
Proposed  Group  R  VOC  Regulationa 

agency:  Environmental  Protectioo 
Agency. 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve  a 
State  Implementation  Plan  (SIP)  revision 
submitted  by  Alabama,  pursuant  to  the 
requirements  of  Part  D  of  TWe  I  of  the 
Clean  Air  Act  of  1977.  for  the  control  of 
volatile  organie  compoonds  (VOC).  The 
plan  revision  would  regulate  all 


Alabama  VOC  sources  covered  by  the 
second  set  of  Control  Techniques 
Guidelines  (CTGs)  issued  by  EPA,  and 
known  as  Group  n  sources.  The 
adoption  of  these  control  measures  was 
triggered  by  the  ozone  nonattainment 
status  of  three  Alabama  counties.  We 
are  requesting  written  comments  on  the 
proposed  action. 

DATE:  We  will  consider  comments 
received  on  or  before  June  1&  1982. 
ADDRESSES:  Address  any  written 
comments  to  Sally  Bethea  of  EPA 
Re^on  IVs  Air  and  Waste  Management 
Division  (see  EPA  Region  IV  address 
below).  Copies  of  the  materials 
submitted  by  Alabama  may  be 
examined  during  Dotmai  buisness  bo»s 
at  the  following  locations: 

Public  Information  Reference  Unit 
Library  Systems  Branch. 
Environmental  Protecticm  Agency.  401 
M  Street  SW..  Washington.  D.C  20460 
Environmental  Protection  Agency. 
Region  IV,  Air  Prograau  Branch.  345 
Courtland  Street  NE.,  Atlanta.  Georgia 
30365 
Division  of  Air  Pollution  ControL 
Alabama  Air  PoUutioa  Contrd 
Commission,  645  S.  McDonoogh 
Street  Mmtgomeiy,  Alabama  3613a 
FOR  FURTHER  RffORIUTION  COMTACr 
Sally  Bethea.  EPA  Region  IV.  Air  and 
Waste  Management  Division,  at  the 
above  listed  address  and  phone  404/ 
881-3286  or  FTS  257-3286. 

SM>PLEMCNTARV  MFORMATKM: 

Background. 

Part  D  ol  nde  I  ol  die  Clean  Afa- Act 
as  amended  in  1977.  requires  that  State* 
revise  their  State  Implementation  Plan 
(SIP)  for  all  areas  that  have  not  attained 
the  National  Ambient  Air  Quality 
Standards  (NAAQS).  Jefienon.  Mobile 
and  RusseO  Coonties.  Alabaana  have 
been  designated  by  BPA  as 
nonattainment  for  ozone. 

As  part  (rf  its  control  strategy  for 
attainment  of  the  ozone  standard. 
Alabama  has  revised  its  SIP  to  require 
control  of  VOC  from  additional 
categories  (Group  II)  of  major  sources. 
Major  sources  are  those  whidi  have 
emissions,  before  control,  of  100  tons  per 
year  or  more.  These  control  regulations 
for  Group  n  VOC  sotux:es  are  to  be 
appUed  statewide,  to  accommodate  new 
source  growth. 

Public  hearings  were  held  on  August 
21  and  November  17. 1980.  On  January 
27. 1981,  the  Alabama  Air  PoUution 
Control  Commission  adopted 
regulations  covering  the  added  Grotip  n 
source  categories  for  inclusion  in 
Chapter  6  (Control  of  Oi^ganic 
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Emissions]  of  the  State  Rules  and 
Regulations. 

Discussion.  From  January  1978  to 
January  1979,  EPA  published  CTGs  to 
assist  die  States  in  determining 
Reasonably  Available  Control 
Technology  (RACT)  for  Group  11  source 
categories.  These  CTGs  provide 
information  on  available  air  pollution 
control  techniques  and  make 
recommendations  on  what  EPA  calls  the 
"presumptive  norm"  for  RACT.  Group  II 
CTGs  cover  the  following  source 
categories: 

— Factory  Surface  Coating  of  Flatwood 

Paneling 
— Petroleum  Refinery  Fugitive  Emissions 

(Leaks) 
— Pharmaceutical  Manufacture 
— Rubber  Tire  Manufacture 
— Surface  Coating  of  Miscellaneous 

Metal  Parts  and  Products 
— Graphic  Arts  (Printing) 
— Perchloroethylene  Dry  Cleaning 
— Gasoline  Tank  Trucks,  Leak 

Prevention 
— Petroleum  Liquid  Storage,  Floating 

Roof  Tanks 

The  VOC  regulations  submitted  by 
Alabama  cover  the  nine  Group  II 
categories  listed  above  and  are 
consistent  with  all  the  CTGs,  except  the 
one  for  tire  manufacturing.  The 
regulations  for  the  Manufacture  of 
Pneumatic  Rubber  Tires  (Section  6.17) 
deviate  from  the  EPA  recommendations 
oudined  in  the  CTG  for  (1)  emission 
limits,  (2)  averaging  time,  and  (3) 
operational  components  to  be 
controlled. 

(1)  In  the  CTG,  EPA  assumed  that  a 
well-operated  and  well-maintained  tire 
facility  of  reasonable  capture  and 
control  device  efficiency  could  expect  to 
average  57  grams  of  VOC  per  tire.  The 
submitted  Alabama  regulations  use  a 
standard  of  76  grams  per  tire.  After  a 
plant-specific  review,  the  State 
submitted  documentation  showing  that  a 
more  stringent  standard  was  not 
achievable  due  to  the  age  of  its  existing 
plants  and  the  humidity  in  the  area. 

(2)  The  submitted  regulations,  as 
written,  require  that  average  VOC 
emissions  be  determined  on  a  yearly 
basis.  The  State  has  certified  that  it  is  in 
the  process  of  reducing  this  averaging 
time  to  30  days.  The  CTG  recommends  a 
shorter  period  for  determining  average 
emissions.  According  to  the  State,  a 
shorter  averaging  period  is  not  feasible 
due  to  procedures  used  by  Alabama  tire 
manufacturers,  Those  procedures 
involve  the  mixing  of  cement  in  batched 
loads,  which  makes  it  difficult  to  meter 
emission  limits  for  a  period  of  less  than 
30  days. 

(3)  Section  6.17  of  the  submitted 
regulations  does  not  list  "bead  dipping" 


as  an  element  of  the  tire  manufacturing 
operation  which  require  emission 
control.  Although  the  CTG  assumed  this 
element  was  normally  a  part  of  such  an 
operation,  the  State  has  certified  that  its 
plants  do  not  dip  beads. 

Action.  EPA  today  proposes  to 
approve  Alabama's  Group  II  VOC 
regulations.  Hiis  approval  is  based  on 
the  understanding  that  the  State  will 
change  the  averaging  time  for  Rubber 
Tire  Manufacturing  (Section  6.17)  to  a 
maximum  of  30  days.  The  State  has 
made  this  commitment  in  a  letter  to  EPA 
dated  February  12. 1962.  EPA  is 
soliciting  public  comment  on  these 
regulations.  A  thirty-day  comment 
period  is  being  provided  because  the  SIP 
submission  and  the  issues  involved  are 
not  so  complex  as  to  warrant  a  longer 
comment  period.  At  the  close  of  the 
comment  period,  EPA  will  review  all 
comments  and  publish  a  notice  of  final 
rulemaking. 

Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  iu  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides,  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

(Sections  110  and  172  of  the  Clean  Air  Act,  as 
amended  (42  U.S.C.  7410  and  7502)) 

Dated  April  12. 1962. 
Cliaries  R.  Jetar, 

Regional  A  dministrator. 

[PR  Doc.  a3-lS6S3  Piled  S-lB-82;  B:4S  un) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEIIA-6312] 

PropoMd  Special  Flood  Hazard  Areas 
for  San  Bernardino  County,  Calif omia 
Under  National  Flood  Insurance 
Program 

aqency:  Federal  Emergency 
Management  Agency. 
action:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
special  flood  hazard  areas  as  described 
below. 


The  proposed  special  flood  hazard 
areas  are  the  basis  for  the  flood  plain 
management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  community. 
addhesses:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
special  flood  hazards  areas  are 
available  for  review  at  the  County 
Planning  Department,  1111  East  Mill 
Street  San  Bernardino.  California. 

Send  comments  to:  Mr.  Robert 
Hammock,  Chairman,  Board  of  Cdunty 
Supervisors,  San  Bernardino  County 
Courthouse,  175  West  Fifth  Street.  San 
Bernardino.  California  92415. 
FOR  FURTHER  INFORMATtON  CONTACT: 
Mr.  Robert  G.  Chappell.  P.E..  Chief. 
Engineering  Branch,  Natural  Hazards 
Division.  Federal  Emergency 
Management  Agency.  Washington,  D.C. 
20472.  (202)  287-0230. 

SUPPLEMENTARY  INFORMATION:  The 

Associate  Director,  State  and  Local 
Programs  and  Support,  gives  notice  of 
the  proposed  special  flood  hazard  areas 
for  San  Bernardino  County,  California  in 
accordance  with  Section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Public  Law  93-234).  87  Stat.  980.  which 
added  Section  1363  to  the  National 
Flood  Insurance  Act  of  1968  (Tide  XDl  of 
the  Housing  and  Urban  Development 
Act  of  1968.  Public  Law  90-448).  42 
U.S.C.  4001-4128,  and  44  CFR  Part  67. 

These  special  flood  hazard  areas, 
together  with  the  flood  plain 
management  measures  required  by 
Section  60.3  of  the  program  regulations, 
are  the  minimum  that  are  required.  It 
should  not  be  construed  to  mean  the 
community  must  change  any  existing 
ordinances  that  are  more  stringent  in 
their  flood  plain  management 
requirements.  The  community  may  at 
any  time  enact  stricter  requirements  on 
its  own.  or  pursuant  to  policies 
established  by  odier  Federal,  State,  or 
regional  entities.  The  proposed  special 
flood  hazard  areas  will  also  be  used  to 
calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

The  proposed  special  flood  hazard 
areas  are  being  added  and  the  corporate 
limits  are  being  updated.  On  Panel  7945, 
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the  proposed  special  flood  hazard  areas, 
identified  as  Zone  A,  are  being  added 
along  as  unnamed  stream  between  4th 
Avenue  and  3rd  Avenue  and  along  Del 
Rosa  Channel,  north  of  Route  30.  On 
Panel  7965,  along  the  Little  Sand  Creek 
Channel  overflow  the  proposed  special 
flood  hasard  area,  identified  as  Zone  A, 
is  being  added  north  of  Citrus  Street 
Also  along  the  Little  Sand  Creek 
Channel  Overflow,  the  area  located 
south  of  Citrus  Street  is  being  revised 
from  Zone  A  to  Zone  B.  On  Panels  8705 
and  8716,  the  proposed  special  flood 
hazard  area,  identified  as  Zone  A.  is 
being  added  along  The  Mission  Zanja 
between  Redlands  Boulevard  and  a 
point  just  west  of  Alabama  Street, 
Panels  7875,  7goa  7915,  8630  and  8635 
have  been  revised  to  reflect  the 
corporate  limits  for  the  dty  of  Rancho 
Cucamraiga. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Associate  Director.  State  and 
Local  Programs  and  Support,  te  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
Technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
commmnties. 

List  of  Subjects  in  44  CFR  Part  V7 

Flood  insurance.  Flood  plains. 

(National  Flood  Insorancs  Act  of  1968  flltls 
Xin  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28, 1989  (33  FR 
17804,  November  28. 1966).  u  smtBded;  42 
use.  4001-4128;  E.0. 12127, 44  FR  19367;  and 
delegatioD  of  authority  to  the  Associate 
Director,  State  and  Local  Programs  and 
Support) 

Issued:  April  28. 1982. 

Lee  M. 'Aoaus, 

Associate  Director,  Stata  and  Local  Progixuna 
and  Support. 

PH  Doc  82-]3SM  FUad  S-U-82;  8:45  ami 
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44  CFR  Part  67 

[Docket  No.  FEMA-6310) 

Proposed  Baa*  Ftood  ElavaHona  and 
Zone  Deaignationa  for  the  Town  of 
Oro  Valley,  Pima  County,  Ariz^  Under 
National  Flood  insuranca  Program 

AOCNCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Proposed  rule. 


summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  flood  elevations  and  zone 
designations  as  described  below. 

The  proposed  base  flood  elevations 
and  zone  designations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  requried  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  community. 
addresses:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
base  flood  elevations  and  zone 
designations  are  available  for  review  at 
the  Office  of  the  Town  Clerk.  Town 
Hall,  680  West  Calle  Concordia,  Oro 
Valley.  Arizona. 

Send  comments  to:  Honorable  E.  S. 
Engle,  Mayor,  Town  of  Oro  Valley,  680 
West  Calle  Concordia,  Oro  Valley, 
Arizona  85704. 

FOR  RIRTHCR  INFORMATION  CONTACT 
Mr.  Robert  G.  Chappell,  P£.,  Chief, 
Engineering  Branch,  Natural  Hazards 
Division.  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  287-023a 
SUPPLEMENTARY  MFORMATION:  The 

Associate  Director.  State  and  Local 
Programs  and  Support  gives  notice  of 
the  proposed  base  flood  elevations  and 
zone  designaticHis  for  the  To«vn  of  Oro 
Valley.  Arizona  in  accordance  with 
Secticm  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234), 
87  StaL  98a  which  added  Section  1363 
to  the  National  Flood  Insorance  Act  of 
1968  (Title  Xm  of  the  Housing  and 
Urban  Development  Act  of  196a  Pub.  L 
90-448).  42  U.S.a  4001-4128.  and  44  CFR 
Part  67. 

These  base  flood  elevations  and  zone 
designations,  together  with  the  flood 
plain  management  measures  required  by 
5  60.3  of  the  program  regulations,  are  the 
minimum  that  are  required.  It  should  not 
be  construed  to  mean  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
community  may  at  any  time  enact 
stricter  reqiurements  on  its  own,  or 
pursutmt  to  policies  established  by  other 
Federal,  State,  or  regional  entities.  The 
proposed  base  flood  elevations  and 
zone  designations  will  also  be  used  to 
calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 


second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance.  Flood  plains. 

The  proposed  base  flood  elevations 
and  zone  designations  in  the  recently 
annexed  areas  are  as  follows: 


Souroa  fl<  loadng  and  locaian 

waitat 

Zona 
•on 

Canada  Del  Om 

At   tw    momnniKial   ooipania 
imils. 

2.4a 

AS 

At  Sia   poim    appiUJiiiii«lii*>    40 
LonaUndL 

2.4ai 

AS 

At  a  point  appiUi*ii«M>  200  fca> 
dwmaa—  at  Riat »  i  iiw 

Mpalream  ot  Fin*  Avanua. 

AS 

Also  along  Canada  Del  Oro.  between 
the  limit  of  detailed  study  and  the 
easternmost  corporate  limits,  the 
proposed  zone  designation  is  Zone  A. 
Along  an  unnamed  tributary  to  Canada 
Del  Oro.  Zone  A  is  being  added  in  the 
easternmost  portion  of  the  City.  All  the 
remaining  annexed  areas  have  been 
identified  as  Zone  C.  The  floodway 
delineation  has  been  added  along 
Canada  Dei  Oro. 

Pursuant  to  the  provisions  of  5  USC 
605(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  ha's  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

(National  Flood  fauuianc*  Act  of  1968  fTitle 
Xm  of  Housing  and  Urban  Developmoit  Act 
of  196a  effective  January  28. 1966  (33  FR 
17804.  Novemb«r  28. 1968),  as  an»»f»r<«<)-  42 
U.S.C  4001-4128;  Executive  Order  12127. 44 
FR  19367;  and  delegation  of  authority  to  th« 
Associate  Director,  State  and  Local  Programs 
and  Support) 

Issued:  April  26, 1962. 

Lee  M.  Thomas, 

Associate  Director.  State  and  Local  Prograam 
and  Support 

(FR  Doc  sa-lSBB  POad  S-1»-Bt  k«S  aai| 
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44  CFR  Parte? 
(Oockat  Na  FEIIA-6308) 

PropoMd  Base  Flood  Elevations  and 
Speiciai  Flood  Hazard  Areas  for  the 
city  of  WUIcox,  Cochise  County,  ArlL, 
Under  National  Flood  insurance 
Program 

agency:  Federal  Emergency 
Management  Agency. 
action:  Proposed  rule. 

SUHMARy:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  flood  elevations  and  special  flood 
hazard  areas  ai  described  below. 

The  proposed  base  flood  elevations 
and  special  flood  hazard  areas  are  the 
basis  for  the  flood  plain  management 
measures  that  the  community  is  required 
to  either  adopt  or  show  evidence  of 
being  already  in  effect  in  order  to 
qualify  or  remain  quallfled  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  community. 
AODRCSSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
base  flood  elevations  and  special  flood 
hazard  areas  are  available  for  review  at 
the  Office  of  the  City  Clerk.  City  HaU. 
151  West  Malay  Street.  Willcox 
Arizona. 

Send  comments  to:  Honorable  Charles 
W.  Leighton,  Mayor.  City  of  Willcox.  151 
West  Malay  Street,  Willcox.  Arizona 
65643. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  G.  Chappell.  P.E..  Chief. 
Engineering  Branch,  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  (202)  287-0230. 
SUPPLEMENTARY  INFORMATION:  The 

Associate  Director,  State  and  Local 
Programs  and  Support,  gives  notice  of 
the  proposed  base  flood  elevations  and 
special  flood  hazard  areas  for  the  City 
of  Willcox,  Arizona  in  accordance  with 
Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234). 
87  Stat.  980.  which  added  Section  1363 
to  the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968,  Pub.  L 
90^t48).  42  U.S.a  4001-4128.  and  44  CFR 
Part  67. 

These  base  flood  elevations  and 
special  flood  hazard  areas,  together  with 
the  flood  plain  management  measures 
required  by  S  60.3  of  the  program 
reaulations,  are  the  minimum  that  are 


required.  It  should  not  be  construed  to 
mean  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  flood  plain 
management  requirements.  The 
conununity  may  at  any  time  enact 
stricter  requirements  on  its  own.  or 
pursuant  to  policies  established  by  other 
Federal  State,  or  regional  entities.  The 
proposed  base  flood  elevations  and 
special  flood  hazard  areas  will  also  be 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

The  proposed  special  flood  hazard 
areas  and  base  flood  elevations  have 
been  added  due  to  recently  annexed 
areas.  The  proposed  special  flood 
hazard  area,  designated  as  Zone  A,  has 
been  added  in  the  southernmost  portion 
of  the  City.  In  the  northernmost  portion 
of  the  City  and  west  of  Interstate  Route 
10,  the  proposed  zone  designation 
identified  as  Zone  AH  with  a  proposed 
based  flood  elevation  of  4180  feet 
National  Geodetic  Vertical  Datimi  is 
being  added.  In  addition,  the  areas 
throughout  the  City,  identified  as  Zone 
AO.  are  being  revised  from  designated 
base  flood  elevations  to  proposed 
depths  of  1. 2  and  3  feet 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b],  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  in  SubJecU  in  44  CFR  Part  67    . 

Flood  insurance.  Flood  plains. 
(National  Flood  Insurance  Act  of  1968  (Title 
Xni  of  Housing  and  Urban  Development  Act 
of  1906),  effective  January  28. 1969  (33  PR 
17804,  November  28, 1968),  as  amended;  42 
U.S.C  4001-4128;  Executive  Order  12127,  44 
PR  19367;  and  delegation  of  authority  to  the 
Associate  ENrector,  State  and  Local  Programs 
and  Support) 

Israed:  April  26, 1982. 

Lee  M.  Thooiaa, 

Associate  Director,  State  and  LocaJ  Progeama 
and  Support 
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44  CFR  Part  67 

IDocket  Na  FEIIAr«309) 

Proposed  Base  Flood  Elevations  and 
Zone  Designations  for  the  City  of 
Thousand  Oaks,  Ventura  County, 
CaHf„  Under  National  Flood  Insurance 
Program 

agency:  Federal  Emergency 
Management  Agency. 
ACnOfi:  Proposed  rule. 

summary:  Technical  informaHon  or 
conunents  are  solicited  on  the  proposed 
base  flood  elevations  and  zone 
designations  as  described  below. 

The  proposed  base  flood  elevations 
and  zone  designations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  abeady 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  period  for  comment  will  be 
ninefy  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  communify. 

ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
base  flood  elevations  and  zone 
designations  are  available  for  review  at 
the  Office  of  the  Cify  Clerk.  Cify  Hall. 
401  West  Hillcrest  Drive.  Thousand 
Oaks,  California. 

Send  comments  to:  Honorable 
Lawrence  E.  Homer,  Mayor.  Cify  of 
Thousand  Oaks,  P.O.  Box  1496, 
Thousand  Oaks.  Calif omia  91360. 
FOR  FURTHER  mPORMATION  CONTACT 
Mr.  Robert  G.  Chappell.  P.E..  Chief, 
Engineering  Branch,  Natural  Hazards 
Division,  Office  of  Natural  and 
Technological  Hazards,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  287-0216. 
SUPPLEMENTARY  INFORMATION:  The 

Associate  Director,  State  find  Local 
Programs  and  Support,  gives  notice  of 
the  proposed  base  flood  elevations  and 
zone  designations  for  the  City  of 
Thousand  Oaks,  California,  in 
accordance  with  Section  110  of  the 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L  93-234),  87  StaL  980.  which 
added  Section  1363  to  the  National 
Flood  Insurance  Act  of  1968  (Title  XIII  of 
the  Housing  and  Urban  Development 
Act  of  1968.  Pub.  L  90-448).  42  U.S.C. 
4001-4128.  and  44  CFR  Part  87. 

These  base  flood  elevations  and  zone 
designations,  together  with  the  flood 
plain  management  measures  required  by 
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S  60.3  of  the  program  regulatioiu.  are  the 
miniinofn  that  are  required.  It  should  not 
be  coiiBtrued  to  mean  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements:  The 
commimity  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities.  The 
proposed  base  flood  elevations  and 
zone  designations  will  also  be  used  to 
calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Flood  plains. 

The  proposed  base  flood  elevations 
and  zone  designations  on  Panel  15  of  25 
are  as  follows: 
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In  addition,  the  special  flood  hazard 
areas,  identified  as  Zone  A,  have  been 
added  in  the  recently  annexed  area 
located  north  of  Ventura  Freeway  and 
east  of  Paseo  Vista. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.This 
rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

(National  Flood  Insurance  Act  of  1968  (Title 
Xm  of  Homing  and  Urban  Development  Act 
of  1968,  effective  lannaiy  28, 1960  (33  FH 
17804.  November  28, 1968).  as  amended;  42 
U.S.C  40O1-4128;  Executive  Order  12127, 44 
FK 19367;  and  delegation  of  autiiority  to  die 


Associate  Director,  State  and  Local  Programs 
and  Support) 

Issued:  ApiQ  28, 1982. 
Lee  M.  Thomas. 

Associate  Director,  State  and  Looal  Programs 

and  Support 
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44CFRPart67 
[Docket  Na  FE1IA-«317] 

Proposed  Base  Flood  Elevations  and 
Zone  Designations  for  the  City  of 
Lakewood,  Jefferson  County, 
Colorado 

agency:  Federal  Emergency 
Management  Agency. 
action:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  flood  elevations  and  zone 
designations  as  described  below. 

The  proposed  base  flood  elevations 
and  zone  designations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Prognun 
(NFIP). 

DATES:  The  period  for  comment  wiH  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  community. 
ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
base  flood  elevations  and  zone 
designations  are  available  for  review  at 
the  Office  of  the  Gty  Engineer,  City 
Hall,  44  Union  Boulevard.  Lakewood. 
Colorado  8022& 

Send  comments  to:  Honorable 
William  Reitler.  Mayor.  City  of 
Lakewood.  44  Union  Boulevard, 
Lakewood.  Colorado  80228. 
TOR  RJRTHBt  WrORMATWH  CONTACT! 
Mr.  Robert  G.  Chappell.  P.E..  Chiet 
Engineering  Branch.  Natiu^  Hazards 
Division.  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472.  (202)  287-023a 

SUPPUmCWTARV  INFORMATIOW.  Hie 
Associate  Director.  State  and  Local 
Programs  and  Support  gives  notice  of 
the  proposed  base  flood  elevations  and 
zone  designations  for  the  Qty  of 
Lakewood.  Colorado,  in  acccmlance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1873  (Pub.  L  93-234). 
87  Stat  9ea  which  added  Section  1363 
to  the  National  Flood  Insurance  Act  of 


1968  (Title  xm  of  the  Housing  and 
Urban  Develcqmient  Act  of  1968.  Pub.  L 
9(M48),  42  U.S.C  4001-4128.  and  44  CFR 
Part  67. 

These  base  flood  elevations  and  zone 
designations,  together  with  the  flood 
plain  management  measures  required  by 
i  00.3  of  the  program  regulations,  are  the 
minimum  that  are  required.  It  should  not 
be  construed  to  mean  the  commimity 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
commimity  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  poUdes  established  by  other 
Federal.  State,  or  regional  entities.  The 
proposed  base  flood  elevations  and 
zone  designations  will  also  be  used  to 
calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  tat  die 
second  layer  of  insurance  on  existing 
buildings  and  their  contents. 

list  of  Subjects  in  44  CFR  Part  07 

Flood  insurance.  Flood  plains. 
The  proposed  base  flood  elevations 
and  zone  designations  are  as  follows: 
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The  proposed  special  flood  hazard 
area,  identified  as  Zone  A,  is  being 
added  at  Smith  Reservoir.  All  the 
remaining  annexed  areas  have  beep 
identified  as  Zone  C 

Pursuant  to  die  provisions  of  5  U.S.C 
605(b),  the  Associate  Director.  State  and 
Local  Programs  and  Support,  to  ynhxaa 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
commuidties. 

(National  Flood  buurance  Act  of  1968  (Title 
xm  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28, 1969  (33  PR 


21560 
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17804,  November  28. 1968).  as  amended:  42 
U.S.C  4001-4128;  Executive  Order  12127. 44 
FR  19367;  and  delegation  of  autliority  to  the 
Associate  Director,  State  and  Local  ProgramA 
and  Support) 

Tssued:  April  30, 198Z 
Lee  M.  Thomas, 

Associate  Director,  State  and  Local  Programs 
and  Support 
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44  CFR  Part  67 

[Docket  No.  FEMA-6318] 

National  Flood  Insurance  Program 
Proposed  Zone  Designation  and  Base 
Flood  Elevation  Determinations  for  ttie 
City  of  Westemport,  Allegany  County, 
Maryland 

agency:  Federal  Emergency 
Management  Agency. 

action:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
base  Qood  elevations  and  zone 
designations  described  below. 

The  proposed  base  flGod  elevations 
and  zone  designations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  period  for  comment  will  be 
ninety-days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  community. 

addresses:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
floodprone  areas  and  the  proposed  base 
flood  elevations  and  zone  designations 
are  available  for  review  at  City  Hall, 
Worston  Street  Westemport,  Maryland. 

Send  comments  to:  Honorable  James 
Wills.  Mayor,  City  of  Westemport.  P.O. 
Box  286,  Westemport,  Maryland  21562. 


FOR  FURTHER  INFORMATION  CONTACT: 

Robert  G.  Chappell,  P.E..  Chief. 
Engineering  Branch,  Natural  Hazards 
Division,  Federal  Emergency 
Management  A^ncy,  Washington,  D.C 
20472,  (202)  287-0230. 

SUPPLEMENTARY  INFORMATION:  The 

Associate  Director,  State  and  Local 
Programs  and  Support  gives  notice  of 
the  proposed  base  flood  elevations  and 
zone  designations  for  the  City  of 
Westemport,  Maryland,  in  accordemce 
'with  Section  110  of  the  Flood  Diseaster 
Protection  Act  of  1973  [Pub.  L  93-234). 
67  Stat.  980,  which  added  Section  1363 
to  the  National  Flood  Insurance  Act  of 
1968  (Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448)).  42  U.S.C.  4001-4128.  and  44 
CFR  Part  67. 

These  zone  designations  and  base 
(lOO-year)  flood  elevations,  together 
with  the  flood  plain  management 
measures  required  by  §  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  the  community  must 
change  any  existing  ordinances  that  are 
more  stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  polices  established  by  other 
Federal,  State,  or  regional  entities.  The 
proposed  base  flood  elevations  and 
zone  designations  will  also  be  used  to 
calculate  the  appropriate  Qood 
insurance  preminum  rates  for  new 
buildings  and  their  contents. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  innmmce.  Flood  plains. 
The  proposed  zone  designations  and 
base  flood  elevations  are  as  follows: 
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Pursuant  to  the  provisions  of  5  U.S.C. 
e05(b],  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

(National  Flood  Insurance  Act  of  1966  (Title 
Xm  of  Housing  and  Urban  Development  Act 
of  1968],  effective  January  28, 1969  (33  FR 
17804,  November  28, 1968),  as  amended;  42 
U.S.C.  4001-4128;  Executive  Order  12127.  44 
FR  19367;  and  delegation  of  authority  to 
Associate  Director,  State  and  Local  Prograi— 
and  Support) 

Issued:  April  30. 1982. 
Lee  M.  Thomas, 

Associate  Director,  State  and  Local  Programs 
and  Support 

(FR  Doc  82-13628  Filed  &-18-8K  8«  la^ 
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This  saction  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  appTicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulir>g8,  delegations  of 
autfxxity,  filing  of  petitiorw  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  sectioa 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research  Service 

Technical  Advisory  Committee  for 
Science  and  Education  Research 
Grants  Program,  Subcommittee  for 
Antidecertification  Researcti;  Meeting. 

In  accordance  with  the  Federal 
Advisory  Committee  act  of  October  6, 
1972,  Pub.  L  92--t83,  86  Stat.  770-776), 
the  United  States  Department  of 
Agriculture  announces  the  following 
meeting: 

Name:  Subcommittee  for  Antidecertification 
Research  of  tlie  Technical  Advisory 
Committee  for  Science  and  Education 
Research  Grants  Program. 

Date  and  time:  May  26  and  27, 1982, 
Wednesday — 8:00  a.m.  to  5:00  p.ni.; 
Thursday — 8:00  ajn.  to  4:00  pjn. 

Place:  La  Quinta  Motor  Inn,  3975  Peoria  Way, 
Denver.  Colorado  Telephone:  (303)  371- 
5640 

Type  of  meeting:  Closed. 

Contact  Person:  Charles  B.  Rumburg, 
Principal  Agronomist,  Manager, 
Antidecertification  Program,  United  States 
Department  of  Agriculture,  Room  6431 
South  Building.  CSRS,  Washington.  D.C 
20250,  Telephone:  (202)  447-6074. 

Purpose  of  subcommittee:  To  provide  advice 
and  recommendation  concerning  support 
for  research  in  the  Antidecertification 
Program. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projects  as  part  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information;  financial 
data,  such  as  salaries,  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These 
matters  are  within  exemptions  (4)  and  (6) 
of  6  U.S.C.  552b  (c).  Government  in  the 
Sunshine  Act 

Authority  to  close  meeting:  lliis 
determination  was  made  by  the  Secretary 


of  agriculture  pursuant  to  provisions  of 
section  10(d)  of  Pub.  L  92-463. 
W.L  Thomas 

Administrator,  Cooperative  State  Research 
Service. 

|FK  Doc.  aZ-13Sia  FIM  S-ia-a2  tM  am] 


Technical  Advisory  Committee  for 
Science  and  Education  Research 
Grants  Program,  Subcommittee  for 
Aquacultur^  Meeting 

In  accordance >irflh  the  Federal 
Advisory  Committee  Act  Pub.  L  92-463. 
the  U.S.  Department  of  Agriculture 
announces  the  following  meeting: 

Name:  Subcommittee  for  Aquaculture  of  the 
Technical  Advisory  Committee  for  Science 
and  Education  Research  Grants  I'rogram. 

Date  and  time:  )une  7, 8,  and  9, 1982, 
Monday — 9:00  ajn.  to  5:30  pjn.;  Tuesday — 
9M)  a.m.  to  5:30  pjn.;  Wednesday— 9X)0 
a.m.  to  5:30  pjn. 

Place:  United  States  Department  of 
Agriculture,  Fourteenth  and  Independence 
Avenue,  SW.,  Room  6034,  South  Building. 
Washington.  D.C  2025a 

Type  of  meeting:  Qosed. 

Contact  person:  Qyde  R  Richards,  Acting 
Deputy  Administrator,  Aquaculture 
Program,  United  States  Department  of 
Agriculture,  Cooperative  State  Research 
Service,  Room  6034,  South  Building. 
Washington,  D.C.  2025a  Telephone:  (202) 
447-662& 

Purpose  of  subcommittee:  To  provide  advice 
and  recommendations  concerning  support 
for  research  in  the  program  on 
Aquaculture. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projects  as  part  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  natiue, 
including  technical  information;  financial 
data,  such  as  salaries;  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These 
matters  are  within  exemptions  (4]  and  (6) 
of  5  U.S.C.  552b  (c),  Government  in  the 
Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Secretary 
of  Agriculture  pursuant  to  provisions  of 
Section  10(d]  of  Pub.  L  92-463. 

W.L  Thomas. 

Administrator,  Cooperative  State  ReaearcA 
Service. 

(FR  Doc  82-13525  Filed  5-1S-82:  MS  wnj 
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Tecfmicai  Advisory  Committee  for 
Science  and  Education  Research 
Grants  Program,  Subcommittee  for 
Beef  and  Dairy  Cattle  Enteric  and 
Digesthre  Diseases,  Mastitis  and  Other 


In  accordance  with  the  Federal 
Advisory  Committee  Act  Pub.  L  92-463, 
the  United  States  Department  of 
Agriculture  aimoimces  the  following 
meeting: 

Name:  Subcommittee  for  Beef  and  Dairy 
Cattle  Enteric  and  Digestive  Diseases. 
Mastitis  and  Other  Diseases  and  Parasites 
Technical  Advisory  Committee  for  Science 
and  Education  Research  Grants  Program. 

Date  and  time:  June  9.  la  and  11, 1962. 
Wednesday — 8:30  ajn.  to  5:00  pjo^ 
Thursday — 8:30  a^n.  to  5:00  pjn.;  Friday — 
8:30  a.m.  to  5:00  pjn. 

Place:  Room  e03a  South  Agriculture  Building. 
United  States  Department  of  Agriculture, 
14th  and  Independence  Avenue,  S.W., 
Washington,  D.C.  2025a 

Type  of  meeting:  dosed. 

Contact  person:  Eari ).  Splitter,  Principal 
Veterinarian,  Cooperative  State  Reserdi 
Service,  United  States  Department  at 
Agriculture,  Washington,  D.C,  202Sa 
Telephone:  (202)  447-G007. 

Purpose  of  subcommittee:  To  provide  advice 
and  recommendation  concerning  support 
for  research  in  the  program  on  Beef  and 
Dairy  Cattie  Enteric  and  Digestive 
Diseases,  Mastitis  and  Other  Diseases  and 
Parasites. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projects  as  part  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information;  financial 
data,  such  as  salaries,  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These 
matters  are  within  exemptions  (4)  and  (6) 
of  5  US.C  5S2b(c).  Government  in  the 
Sunshine  Act 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Secretary 
of  Agriculture  pursuant  to  provisions  of 
Section  ia(d)  of  Pub.  L  82-463. 

WX  Thomas. 

Administrator,  Cooperative  State  Reaearch 
Service. 

(FR  Doc.  aa-iaszi  FIM  i-M-ax;  arft  ■■) 
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Tecttnical  Advisory  Committee  for 
Science  and  Education  Researdi 
Grants  Program,  Sul>commlttee  for 
Beef  and  Dairy  Cattle  Reproductive 
Diseases;  Meeting 

In  accordance  witli  the  Federal 
Advisory  Committee  Act  Pub.  L.  92-463, 

the  United  States  Department  of 

Agriculture  announces  the  following 

meeting: 

Name:  Subcommittee  for  Beef  and  Dairy 
Cattle  Reproductive  Disease*  of  the 
Technical  Advisory  Committee  for  Science 
and  Education  Research  Grants  Program. 

Date  and  time:  fune  2.  3.  and  4, 1962, 
Wednesday— 8:30  a.m.  to  4:30  pjiu 
Thursday— &30  ajn.  to  4 JO  p.m.:  Friday — 
8:30  a.m.  to  4:30  p.m. 

Place:  United  States  Department  of 
Agriculture,  14th  and  Independence 
Avenue.  SW..  Room  e038-South  Building, 
Washington.  D.C.  20250. 

Type  of  meeting:  Closed. 

Contact  person:  Howard  S.  Teague,  Prinicpal 
Nonruminant  Nutritionist,  Cooperative 
State  Research  Service.  United  States 
Department  of  Agriculture,  Washington. 
D.C  202S0.  Telephone:  (202)  447-3847. 

Purpose  of  subcommittee:  To  provide  advice 
and  recommendations  concerning  support 
for  research  in  the  program  on 
Reproductive  Diseases  Affecting  Beef  aad 
Dairy  CatUe. 

Agenda:  To  review  and  evaluate  researck 
proposals  and  projects  as  part  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information:  financial 
data,  such  as  salaries;  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These 
matters  are  within  exemptions  (4)  and  (6) 
of  5  U.S.a  S52b(c).  Government  in  the 
Sunshine  Act 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Secretary 
of  Agriculture  pursuant  to  provisions  of 
Section  10(d)  of  Pub.  L  92-463. 

W.  I.  Thomas, 

Administrator,  Cooperative  State  Research 

Service. 

[FR  Doc  8Z-t3S20  Filed  S-IS-SZ:  S:4i  ■»] 
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Technical  Advisory  Committee  for 
Science  and  Education  Reeeardi 
Grants  Program,  Sul>committee  for 
Animal  Health,  Beef  and  Dairy 
Respiratory  Diseases;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  Pub.  L  92-403, 
the  U.S.  Department  of  Agriculture 
announces  the  following  meeting: 

Name:  Subcommittee  for  Animal  Health — 
Beef  and  Dairy  Respiratory  Diseases  of  the 
Technical  Advisory  Committee  for  Science 
and  Education  Research  Grants  Program. 

Date  and  time:  June  2,  3,  and  4, 1962, 
Wednesday— OKX)  a.m.  to  5:30  pjn.; 


Thursday— OKX)  a.m.  to  5:30  p.m.;  Friday— 
9KX)  a.m.  to  5:30  p.m. 

Place:  United  States  Department  of 
Agriculture,  Fourteenth  and  Independence 
Avenue.  S.W.,  Room  6034-South  Building. 
Washington,  D.C  2025a 

Type  of  meeting:  Closed. 

Contact  person:  Clyde  R.  Richards,  Acting 
Deputy  Administrator,  Animal  Health — 
Beef  and  Dairy  Respiratory  Diseases, 
United  States  Department  of  Agricultiu'e, 
Cooperative  State  Research  Service,  Room 
e034-South  Building.  Washington.  D.C. 
20250.  Telephone:  (202)  447-6628. 

Purpose  of  subcommittee:  To  provide  advice 
and  recommendations  concerning  support 
for  research  in  the  program  on  Beef  and 
Dairy 'Respiratory  Diseases. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projects  as  pari  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information:  financial 
data,  such  as  salaries;  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These 
matters  are  within  exemptions  (4)  and  (6) 
of  5  U.S.C  SS2b(c).  Government  in  the 
Sunshine  Act. 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Secrretary 
of  Agrioilture  pursuant  to  (irovisioos  of 
Section  10(d)  of  Pub.  L  92-463. 

W.LThoaMS, 

Adminiatrator,  Cooperative  State  Research 

Service. 

(PR  Doc  8X-1SS2S  Fttad  5-lS-SX:  B:tf  ut\ 
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Technical  Advisory  Committee  for 
Science  and  Education  Research 
Grants  Program,  Subcommittee  for 
Energy  Research;  Meeting 

bi  accordance  with  the  Federal 
Advisory  Committee  Act  of  October  6, 
1972,  Pub.  L  92-463.  86  Stat.  770-776,  the 
United  States  Department  of  Agriculture 
announces  the  following  meeting: 

Name:  Subcommittee  for  Energy  Research  of 
the  Technical  Advisory  Committee  for 
Science  and  Education  Research  Grants 
Program. 

Date  and  time:  June  2, 3,  and  4, 1962. 
Wednesday — 9:00  a.m.  to  5:30  p.m., 
Thursday — 9:00  a.m.  to  5:30  p.m.,  Friday — 
9:00  a.m.  to  5:30  p.m. 

Place:  Westpark  Hotel,  Rosslyn.  1900  N.  Fort 
Meyer  Drive,  Arlington,  Virginia. 

Type  of  meeting:  Closed. 

Contact  person:  Paul  E.  Schleusener, 
Agricultural  Engineer.  United  States 
Department  of  Agriculture.  Room  6424 
South  Building.  CSRS.  Washington.  D.C 
20250.  Telephone:  (202)  447-5680. 

Purpose  of  subcommittee:  To  provide  advice 
and  recommendation  concerning  support 
for  research  in  the  Energy  Research 
Program. 

Agenda:  To  review  and  eTalnats  reaaarch 
proposals  and  projects  as  pari  of  the 
selection  process  for  awards. 


Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  ■ 
proprietary  or  confidential  nature, 
including  technical  information;  financial 
data,  such  as  salaries,  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These 
matters  are  within  exemptions  (4)  and  (6) 
of  5  U.S.C  552b(c).  Government  in  the 
Sunshine  Act 

Autlwrity  to  close  meeting:  This 
determination  was  made  by  the  Secretary 
of  Agricultxire  pursuant  to  provisions  of 
Section  10(d)  of  Pub.  L  02-463. 

W.L  Thomas, 

Administrator,  Cooperative  State  Research 

Service. 

[FR  Doc  SS-ISSIS  Filed  S-IS-SK  a-4S  anl 
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Technical  Advisory  Committee  for 
Science  and  Education  Research 
Grants  Programs;  Subommittee  for 
Food  Quality  and  Safety  Research; 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October  6, 
1972.  Pub.  L  92-463,  88  Stat  770-776,  the 
United  States  Deptutment  of  Agriculture 
annotmces  the  following  meeting: 

Name:  Subcommittee  for  Food  Quality  and 
Safety  Research  of  the  Technical  Advisory 
Committee  for  Science  and  Education 
Research  Grants  Program. 

Date  and  time:  May  24,  25.  and  28, 1962. 
Monday — 9O0  a.m.  to  5:30  p.m.,  Tuesday — 
9:00  a.m.  to  5:30  p.m.,  Wednesday — 9:00 
a.m.  to  5:30  p.m. 

Place:  United  States  Department  of 
Agriculture,  1300  Wilson  Boulevard,  Suite 
103,  Rosslyn,  Virginia. 

Type  of  meeting:  Gosed. 

Contact  person:  Richard  G.  Gamer,  Food 
Scientist  United  States  Department  of 
Agriculture,  Room  6403  South  Building. 
CSRS.  Washington.  D.C  20250.  Telephone: 
(202)  447-5547. 

Purpose  of  subcommittee:  To  provide  advice 
and  recommendation  concerning  support 
for  research  in  the  Food  Quahty  and  Safety 
Research  Program. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projects  as  part  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information;  financial 
data,  such  as  salaries,  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These 
matters  are  within  exemptions  (4)  and  (6) 
of  5  U.S.C  552b(c),  Government  in  the 
Sunshine  Act 

Authority  to  dose  meeting:  This 
determination  was  made  by  the  Secretary 
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of  Agriculture  porsaant  to  provisiona  of 
Section  10(d)  of  Pul>.  L  92-469. 
W.LThoBMs. 

Administrator,  Cooperative  State  Research 
Service. 

PH  Doc  8Z-llSia  Filed  i-lS-ai-  8:45  ami 
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Technical  Advisory  Committee  for 
Science  and  Education  Research 
Grants  Program,  Subcommittee  for 
Pouitry  and  Horse  Diseases;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act.  Pub.  L.  92-463, 
the  United  States  Department  of 
Agriculture  announces  the  following 
meeting: 

Name:  Subcommittee  for  Pouitry  and  Horse 
Diseases  of  the  Technical  Advisory 
Committee  for  Science  and  Education 
Research  Grants  Program. 

Date  and  time:  June  22.  23.  and  24, 1982. 
Tuesday — 8:30  a.m.  to  S.-00  p.m., 
Wednesday — 8:30  ajn.  to  SIK)  pjn., 
Thursday — a-30  ajn.  to  5.-00  pjn. 

Place:  Room  603a  South  Agriculture  Building. 
United  States  Department  of  Agriculture, 
14th  and  Independence  Avenue,  S.W.. 
Washington.  D,C.  20250. 

Type  of  meeting:  Gosed. 

Contact  penon:  Earl  J.  Splitter,  Principa] 
Veterinarian,  Cooperative  State  Research 
Service,  United  States  Department  of 
Agriculture,  Washington.  D.C.  20250. 
Telephone:  (202)  447-5007.  . 

Purpose  of  subcommittee:  To  provide  advice 
and  recommendation  concerning  support 
for  research  in  the  Poultry  and  Horse 
Diseases  Program. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projects  as  part  of  the 
selection  process  for  awaitls. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information:  financial 
data,  such  as  salaries,  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These 
matters  are  within  exemptions  (4)  and  (6) 
of  5  U.S.C.  552b(c),  Government  m  the 
Sunshine  Act 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Secretary 
of  Agriculture  pursuant  to  provisions  of 
Section  10(d)  of  Pub.  L  92-463. 

W.  I.  Thomas, 

Administrator,  Cooperative  State  Research 
Service. 

[FR  Doc  82-11SZ2  FU«d  t-lS-SZ:  S:46  m) 
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Technlcai  Advisory  Commltlee  for 
Science  and  Education  Research 
Grants  Progam,  Subcommlttse  for 
Soybean  Research;  ikleeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  of  October  8, 
1972.  Pub.  L  92-463,  88  Stat.  770-776), 
the  United  States  Department  of 


Agriculture  announces  the  foDowing 
meeting: 

Name:  Subcommittee  for  Soybean  Researdi 
of  the  Technical  Advisory  Committee  for 
Science  and  Education  Research  Grants 
Program. 

Date  and  time:  May  20  and  21, 1982, 
Thursday— e:00  ajn.  to  5:30  pjn..  Friday — 
9:00  a.m.  to  5:30  pjn. 

Place:  United  States  Department  of 
Agriculture,  1300  Wilson  Boulevard,  Suit* 
103,  Rosalyn.  Virginia. 

Type  of  meeting:  Closed. 

Contact  person:  Charles  B.  Rumbmg. 
Principal  Agronomiat  Manager,  Soybean 
Special  Grants  Program.  United  States 
Department  of  Agriculture.  Room  6431. 
South  Building.  Waahingtoo.  D.C  20260, 
Telephone:  (202)  447-6047. 

Purpose  of  subconnnittee:  To  provide  advice 
and  recommendation  concerning  support 
for  research  in  the  Soybean  Raeearch 
Program. 

Agenda:  To  review  and  evaluate  research 
proposals  and  projects  as  part  of  the 
selection  process  for  awarda. 

Reason  for  cloaing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information;  financial 
data,  such  as  salaries,  and  personal 
infonnation  concerning  individuals 
associated  with  the  proposals.  Hese 
matters  are  within  exemptions  (4)  and  (6) 
of  5  U.S.C  S52b(c),  Government  in  the 
Sunshine  Act 
Authority  to  close  meeting:  This 
determination  was  made  by  the  Secretary 
of  Agriculture  pursuant  to  provisions  of 
Section  10(d)  of  Pub.  L  92-463. 
W.L  Thomas, 

Administrator.  Cot^jerative  State  Research 
Service. 

[FR  Doc  82-13917  FUed  I-IS-SK  MS  •■] 
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Technlcai  Advisory  Committee  for 
Science  of  Education  Research  Grants 
Program;  Subcommittee  for  Swine  and 
Sheep  Diseases;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Pub.  L  92-463, 
the  United  States  Department  of 
Agriculture  announces  the  following 
meeting: 

Name:  Subcommittee  for  S%nne  and  Sheep 
Diseases  of  the  Technical  Advisory 
Committee  for  Science  and  Education 
Research  Grants  Program. 

Date  and  time:  June  15. 16,  and  17, 1982, 
Tuesday— 8:30  a.m.  to  SflO  pjn, 
Wednesday— 8:30  ajn.  to  5«0  pjn., 
Thur8day--8:30  ajn.  to  5.-00  p.m. 

Place:  Room  6030,  South  Agriculture  Building. 
United  SUtes  Department  of  Agriculture, 
14th  and  Independence  Avenua,  S.Wn 
Washington.  D.C  2Q2Sa 

Type  of  meeting:  Cloaad. 

Contact  person:  Earl  J.  SpKtter,  Principal 
Veterinarian.  Cooperative  State  Researdi 
Service.  United  States  Department  of 


Agriculture,  Waahingtoo,  D.C  20ZS0l 
Telephone:  (202)  447-6007. 

Purpose  of  subcommittee:  To  provide  advioe 
and  recommendation  concerning  sapport 
for  research  in  the  program  on  Swine  and 
Sheep  Diseases. 

Agenda:  To  review  and  evaluate  reaearoli 
propsals  and  project  as  part  of  the 
selection  process  for  awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information:  ^tw^M-i^ 
data,  such  m»  salaries,  and  personal 
information  concerning  individuals 
associated  with  tlie  proposals.  These 
matters  are  within  exempdoos  (4)  a^  (8) 
of  5  U.S.C  S52b  (c).  Government  in  the 
Sunaliine  Act 

Authority  to  close  meetii^  This 
determination  was  made  by  the  Secretary 
of  Agriculture  pursuant  to  provisions  of 
Section  10(d)  of  Pub.  L  92-463. 

W.L  Thomas, 

Administrator.  Cooperative  State  Retmarob 
Service. 

|FR  tXic  8Z-13S23  POad  (-1S-S2:  tm  «■) 
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Organization,  Functions  and 
AvaiaMity  of  infonnation 

Notice  is  hereby  given  for  the 
guidance  of  the  general  public  as  to  the 
organization,  functions,  and  availability 
of  information  for  the  Economics 
Management  Staff  (EMS). 

Part  1— Organizatioo  and  Functioos 

Section  1 — General.  EMS  is  an  agency 
of  the  U.S.  Department  of  Agriculture 
which  provides  mutually  agreed-upon 
management  support  services  to  the 
agencies  reporting  to  the  Assistant 
Secretary  for  Economics.  It  was  created 
on  September  3a  1981.  (46  FR  47753)  in 
response  to  Secretary's  Memorandom 
1000-1.  of  June  17, 1981,  entitled 
"Reorganization  of  Department"  The 
specific  delegations  of  authority  by  the 
Assistant  Secretary  for  Ecommiics  to  the 
Director,  EMS,  are  contained  in  7  CFR 
2.87. 

Section  2— Organization.  EMS 
maintains  its  offices  in  the  South 
Building  of  the  Department  of 
Agricidture.  14th  Street  and 
Independence  Avenue  SW., 
Washington,  D.C  2025a  and  at  500 12th 
Street  SW..  Washington.  D.C.  20250.  The 
organization  consists  of  the  following: 

Director 
Deputy  Director 

Director,  Administrative  Services  Dhriaion 
Director,  Budget  and  Finance  Division 
Director,  Infonnation  Division 
Director,  Personnel  Division 
Director,  Equal  Opportunity  and  Chril  Rights 
Staff 
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Section  3— Authority  to  act  for  the 
Director.  In  the  absence  of  the  Director, 
the  following  offidaU  are  authorized  to 
act  for  him/her  in  the  order  indicated: 

Deputy  Director 

Director,  Personnel  Division 

Director,  Budget  and  Finance  Division 

Director,  Administrative  Services  Division 

Director,  Information  Division 

Section  4 — The  Director.  Under  the 
direction  of  the  Assistant  Secretary  for 
Economics,  the  Director  formulates, 
recommends,  coordinates,  and 
administers  a  comprehensive  program  of 
management  support  services  for  the 
Economic  Research  Service,  the 
Statistical  Reporting  Service,  the  World 
Agricultural  OuUook  Board,  the  Office 
of  Energy,  and  the  Economics 
Management  Staff  itself.  The  incumbent 
is  authorized  to  execute  any  document, 
authorize  any  expenditxire,  and 
promulgate  any  rule,  regulation,  order  or 
instruction  deemed  by  him/her  to  be 
necessary  and  proper  to  the  discharge  of 
the  functions  assigned  to  EMS,  and  to 
delegate  and  provide  for  redelegation  of 
authority  to  appropriate  officers  and 
employees  consistent  with  his/her 
personal  responsibilities  for  the  proper 
discharge  of  functions  assigned  to  E^S. 
Delegations  are  stated  in  sections  5, 6, 7, 
8, 9,  and  10. 

Section  5— Deputy  Director.  The 
Deputy  Director  is  hereby  delegated  the 
authority  to  perform  all  the  duties,  and 
exercise  all  the  functions  and  the 
powers,  which  are  now,  or  which  may 
be  in  the  futxire,  vested  in  the  Director. 

Section  6— Director,  Administrative 
Services  Division.  The  Director, 
Administrative  Services  Division,  is 
hereby  delegated  authority  to  perform 
all  the  duties,  and  to  exercise  all  the 
functions  and  powers,  which  are  now,  or 
which  may  be  in  the- future,  vested  in  the 
Director  relating  to  actions  required  by 
law  or  regulation  concerning 
procurement  and  contracting,  real  and 
personal  property  management 
paperwork  management,  management 
analysis,  and  related  functions. 

Section  7^Director,  Budget  and 
Finance  Division.  The  Director,  Budget 
and  Finance  Division,  is  hereby 
delegated  authority  to  perform  all  the 
duties,  and  to  exercise  all  the  functions 
and  powers,  which  are  now,  or  which 
may  be  in  the  future,  vested  in  the 
Director  relating  to  actions  required  by 
law  or  regulation  concerning  the 
discharge  of  the  budget  and  related 
Hnancial  management  functions. 

Section  8 — Director,  Information 
Division.  The  Director,  Information 
Division,  is  hereby  delegated  authority 
to  perform  all  the  duties,  and  to  exercise 
all  the  functions  and  powers,  which  are 


now,  or  which  may  be  in  the  future, 
vested  in  the  Director  relating  to  actions 
required  by  law  or  regulation  concerning 
public  information  functions. 

Section  9— Director,  Personnel 
Division.  The  Director,  Personnel 
Division,  is  hereby  delegated  authority 
to  perform  all  the  duties,  and  to  exercise 
all  the  functions  and  powers,  which  are 
now,  or  which  may  be  in  the  future, 
vested  in  the  Director  relating  to  actions 
required  by  law  or  regulation  concerning 
staffing,  organization,  position 
management  and  classification, 
employee  relations,  employee 
development  and  related  functions. 

Section  lO^Director,  Equal 
Opportunity  and  Civil  Rights  Staff.  The 
Director,  Equal  Opportunity  and  Civil 
Rights  Staff,  is  hereby  delegated  the 
authority  to  perform  all  the  duties,  and 
to  exercise  all  the  functions  and  powers, 
which  are  now,  or  which  may  be  in  the 
future,  vested  in  the  Director  relating  to 
actions  required  by  law  or  regulation 
concerning  Affirmative  Action  Program 
development  and  implementation,  EEO 
discrimination  complaint  processing. 
civil  rights  compliance,  and  related 
functions. 

Part  D— Availability  of  Informatioa 

Section  11 — General.  This  part  is 
issued  in  accordance  with  the 
regulations  of  the  Secretary  of 
A^culture  in  part  I,  Subpart  A  of 
Subtitle  A  of  Tide  7,  CFR  (7  CFR  1.1- 
1.16],  and  Appendix  A  thereto, 
implementing  the  Freedom  of 
Information  Act  (5  U.S.C.  552].  The 
Secretary's  regulations,  as  implemented 
by  this  part  govern  the  availability  of 
records  of  EMS  to  the  public. 

Section  IZ— Indexes.  5  U.S.C.  552(a](2) 
requires  that  certain  materials  be  made 
available  for  public  inspection  and 
copying  and  that  a  current  index  of 
these  materials  likewise  be  made 
available.  EMS  does  not  maintain  any 
materials  within  the  scope  of  these 
requirements. 

Section  13 — Requests  for  records. 
Requests  for  records  under  5  U.S.C. 
S52(a)(3)  shall  be  made  in  accordance 
wiUi  7  CFR  1.3(a)  and  addressed  to: 
Chief,  Records,  Systems,  and  Analysis 
Branch.  Administrative  Services 
Division.  Economics  Management  Staff, 
U.S.  Department  of  Agriculture, 
Washington.  D.C.  20250.  Audiority  is 
hereby  delegated  to  this  official  to  make 
determinations  regarding  such  requests 
in  accordance  with  7  CFR  1.4(c). 

Section  14 — Appeals.  Any  person 
whose  request  for  records  is  denied 
shall  have  the  right  to  appeal  that  denial 
to  accordance  with  7  CFR  1.3(e)  and  1.7. 
All  appeals  shall  be  addressed  to: 
Director,  Economics  Management  Staffs 


U.S.  Department  of  Agriculture, 
Washingtoa  D.C.  20250. 

Issued  at  Washington.  D.C  this  14th  day  of 
May  1982. 

Allan  S.  lohnaaa. 
Director  ' 

[FR  Doc.  S2-13829  PIM  (-1S-S&  8:48  •in) 
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Organization,  Functions  and 
Availability  of  Infonnatlon 

Notice  is  hereby  given  for  the 
guidance  of  the  general  public  as  to  the 
organization,  functions,  and  availability 
of  information  for  the  Office  of  Energy 
(OE). 

Part  I — Organization  and  Functions 

Section  1 — General  OE  is  an  office  of 
the  U.S.  Department  of  Agricultiire 
which  is  responsible  for  Departmental 
energy  policy  development  and  the 
coordination  of  energy  programs  and 
strategies  for  the  allocation  of  scarce 
fuel  resources.  It  was  created  on 
December  22. 1981,  (46  FR  62046)  as 
authorized  by  Secretary's  Memorandum 
1020-4,  of  December  24, 1981,  entitled 
"Establishment  of  the  Office  of  Energy." 
The  specific  delegations  of  authority  by 
the  Assistant  Secretary  for  Economics  to 
the  Director,  OE,  are  contained  in  7  CFR 
2.8a 

Section  2— Organization.  The  central 
and  only  office  of  OE  is  located  in  the 
Administration  Building  of  the 
Department  of  Agriculture,  14th  Street 
and  Independence  Avenue,  S.W., 
Washington.  D.C.  20250.  The  staff  is 
headed  by  the  Director. 

Section  3 — Authority  to  act  for  the 
Director  The  PoUcy  Analyst  is 
authorized  to  act  for  the  Director  in  his 
absence  or  when  he  is  temporarily 
unavailable. 

Section  4 — Functions.  OE  has  five 
major  areas  of  responsibility: 

(a)  Provide  Department  leadership  in: 

(1)  Analyzing  and  evaluating  existing 
and  proposed  energy  policies  and 
strategies,  including  those  regarding  the 
allocation  of  scarce  resources; 

(2)  Developing  energy  policies  and 
strategies,  including  those  regarding  the 
allocation  of  scarce  resources; 

(3)  Reviewing  and  evaluating 
Departmental  energy  and  energy-related 
programs  and  program  progress; 

(4)  Developing  agricultural  and  rural 
components  of  national  energy  poUcy 
plans; 

(5)  Preparing  reports  on  energy  and 
energy-related  policies  and  programs 
required  under  Acts  of  Congress  and 
Executive  Orders,  including  those 
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involving  testimony  and  reports  on 
legislative  proposals. 

(b)  Provide  Departmental  oversight 
and  coordination  with  respect  to 
resources  available  for  energy  and 
energy-related  activities,  including  funds 
transferred  to  USDA  from  the 
departments  and  agencies  of  the  Federal 
Government  pursuant  to  interagency 
agreements. 

(c)  Represent  the  Assistant  Secretary 
for  Economics  at  conferences,  meetings, 
and  other  contacts  where  energy 
matters  are  discussed,  including  liaison 
with  the  Department  of  Energy  and 
other  governmental  departments  and 
agencies. 

(d)  Provide  the  Assistant  Secretary  for 
Economics  with  such  assistance  as  he 
may  request  to  perform  the  duties 
delegated  to  him  concerning  energy. 

(e)  Work  with  the  Assistant  Secretray 
for  Governmental  and  Public  Affairs  to 
maintain  Congressional  and  public 
contacts  in  energy  matters,  including 
development  of  legislative  proposals, 
preparation  of  reports  on  legislation 
pending  in  Congress,  appearances 
before  Congressional  committees  and 
related  activities. 

Part  n— AvaUabiHty  of  Information 

Section  5 — General.  This  part  is 
issued  in  accordance  with  the 
regulations  of  the  Secretary  of 
Agriculture  in  Part  1.  Subpart  A  of 
Subtitle  A  of  Title  7.  CFR  (7  CFR  1.1- 
1.16),  and  Appendix  A  thereto, 
implementing  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  The 
Secretary's  regulations,  as  implemented 
by  this  part,  govern  the  availability  of 
records  of  OE  to  the  public. 

Section  3— Indexes.  5  U.S.C  552(a)(2) 
requires  that  certain  materials  be  made 
available  for  public  inspection  and 
copying  and  that  a  current  index  of 
these  materials  likewise  be  made 
available.  OE  does  not  maintain  any 
materials  within  the  scope  of  these 
requirements. 

Section  7 — Requests  for  records. 
Requests  for  records  under  5  U.S.C. 
552(a)(3)  shall  be  made  in  accordance 
with  7  CFR  1.3(a)  and  addressed  to: 
Chief,  Records,  Systems,  and  Analysis 
Branch,  Administrative  Services 
Division,  Economics  Management  Staff, 
U.S.  Department  of  Agriculture, 
Washington,  D.C  20250.  Authority  is 
hereby  delegated  to  this  official  to  make 
determinations  regarding  such  requests 
in  accordance  with  7  CFR  1.4(c). 

Section  8 — Appeals.  Any  person 
whose  request  for  records  is  denied 
shall  have  the  right  to  appeal  that  denial 
in  accordance  with  7  CFR  1.3(e)  and  1.7. 
All  appeals  shall  be  addressed  to: 
Director,  Office  of  Energy,  U.S. 


Department  of  Agriculture,  Washington, 
D.C.  20250. 

Issued  at  Washington.  O.C..  tliis  14th  day  of 
May  1982. 

Earle  E.  Gavett, 

Acting  Director. 

(FR  Doc  az-iasao  RM  »-l»-82:  MS  aiBl 
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Forms  Under  Review  by  Office  of 
Management  and  Budget 

May  14, 1982. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposfds  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  since  the  last  list  was 
published.  This  Ust  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  of  ^e  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Comments  and  questions  about  the 
items  in  the  listing  should  be  directed  to 
the  agency  person  named  at  the  end  of 
each  entry.  If  you  anticipate  commenting 
on  a  form  but  find  that  preparation  time 
will  prevent  you  from  submitting 
comments  promptly,  you  should  advise 
the  agency  person  of  your  intent  as  early 
as  possible. 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Richard  J.  Schrimper,  Statistical 
Clearance  Officer,  (202)  447-6201. 

New 

•  Food  and  Nutrition  Service 
Claim  for  Reimbursement 
FNS-806 

Monthly 

Businesses  or  other  institutions:  15.000 

responses:  21,900  hours:  not 

applicable  under  3504(h) 
Rose  T.  Buskey  (703)  756-3864 

•  Human  Nutrition  Information  Service 
Study  to  Determine  the  Effects  of  Infant 

Feeding  Practices  on  Morbidity  and 

Growth  in  the  First  Year  of  Life 
Monthly 
Individuals  or  households:  20,000 

responses;  12.400  hours;  not 

applicable  under  3504(h} 
Dr.  Catherine  Woteki  (703)  436-8470 


•  Animal  and  Plant  Health  Inspection 
Service 

9  CFR  166— Swine  Health  Protection 

(Reporting) 
VS 13-15.  VS 13-16 
Monthly 
Farms:  103.848  responses;  16,616  hours; 

applicable  under  3504(h) 
Dr.  Robert  Good  (301)  436-8438 

•  Animal  and  Plant  Health  Inspection 
Service 

9  CFR  166— Swing  Health  Protection 

(Recordkeeping) 
On  occasion 
Farms:  8,229  responses;  1,317  hours; 

applicable  under  3504(h) 
Dr.  Robert  Good  (301)  438-8438 

Revised 

•  Agricultural  Stabilization  and 
Conservation  Service 

Peanut  Warehousing  Contracts, 
Examination  Reports,  Bond  CCC-1028, 
1028-A.  1029, 1031, 1031(1).  1032. 1033. 
1036, 1071 

Monthly  and  annually 

Farms,  businesses  or  other  institutions: 
2,320  responses;  232  hours;  not 
applicable  under  3504(h] 

Bob  Ray,  (202)  382-9106 

Extension 

•  Agricultural  Marketing  Service 
Designated  Handlers  Report  and 

Application  for  Refund  of  Assessment 

(Potato  Research  and  Promotion  Act) 
Monthly 
Farms,  Businesses:  21,158  responses; 

10,379  hours;  not  appUcable  under 

3504(h) 
Charles  W.  Porter  (202)  4470-2815 
Richard ).  Sduimper, 
Statistical  Clearance  Officer. 

[FR  Doc  82-13528  Filed  6-18-S2:  S:45  aai] 
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Forest  Servic* 

Boise  National  Forest  Grazing 
Advisory  Board;  Meeting 

The  Boise  National  Forest  Oazing 

Advisory  Board  will  meet  at  1  p.m.  June 
18. 1982.  in  the  Boise  National  Forest 
conference  room  at  1750  Front  Street, 
Boise.  Idaho  83702.  The  purpose  of  tlds  • 
meeting  is  to  discuss  tlie  functions, 
structure,  and  procedures  the  l>oard  will 
use  to  conduct  its  business. 

The  meeting  will  be  open  to  the 
pubhc.  Persons  who  wish  to  attend 
should  notify  the  Forest  Supervisor, 
Boise  National  Forest  1750  Front  Street. 
Boise.  Idaho  83702.  phone  208-334-1232. 
Written  statements  may  be  filed  with 
the  committee  before  or  after  the 
meeting. 
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Dated:  May  10. 1982. 
lohn  J.  Lavin, 

Forest  Supervisor. 

|FR  Doc  82-13491  FUcd  5-18-82:  KM  am) 
HLUNQ  CODE  9410-11-M 

CIVIL  RIGHTS  COMMISSION 

Vermont  Advtsoiy  Committee;  Agenda 
and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Vermont  Advisory 
Committee  to  the  Commission  will 
convene  at  7:00  pm  and  will  end  at  9:00 
pm,  on  July  12, 1982.  at  the  Vermont 
Agency  for  Human  Services  Training 
Center,  103  South  Maine  Street,  in  the 
Stanley  Hall,  Waterbury,  Vermont, 
05676.  The  purpose  of  this  meeting  is  to 
discuss  Committee  plans  to  produce 
educational  materials  about  prejudice, 
distribute  pamphlets  on  sexual 
harassment,  and  hate  group  activity  in 
Vermont 

Persons  desiring  additional 
information  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Chairperson,  Philip  H.  Hoff.  192  College 
Street,  Hoff,  Wilson  and  Powell  P.C. 
Burlington,  Vermont  05401,  (802]  658- 
4300  or  the  New  England  Regional 
Office.  55  Summer  Street.  8th  Floor, 
Boston,  Massachusetts  02110,  (617)  223- 
4671. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C,  May  14, 1982. 
\Aa  L  Blnklay, 
Adriaory  Committee  Management  Officet. 

[FR  Doc.  82-13633  PIM  t-18-82: 8;4<  wn) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Caribbean  Hshery  Management 
Council,  Its  Administrative 
Subcommittee,  Its  Scientific  and 
Statistical  Committee  and  Its  Advisory 
Panel;  Public  Meetings 

AQCNCv:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 


ir:  The  Caribbean  Fishery 
Management  Council,  established  by 
Section  302  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Pub.  L  94-285),  has  established  a 
Scientific  and  Statistical  Committee 
(SSq,  and  Advisory  Panel  (AP],  and  an 
Administrative  Subcommittee  to  assist 


the  Council  in  carrying  out  its 
responsibilities  imder  the  Act  The 
Council  ito  SSC  its  AP  and  its 
Administrative  Subcommittee  will  hold 
separate  meetings.  The  Council  will  hold 
its  41st  regular  meeting  to  consider 
status  reports  on  fishery  management 
plans  (FMPs)  under  development;  draft 
framework  for  the  shallow-water  reef 
fish  fishery;  draft  FMP  for  coastal 
pelagic  resoiurces;  draft  FMP  for  the 
fishery  resources  of  the  Puerto  Rican 
and  St.  Croix  geological  platforms  and 
discuss  other  administrative  and 
Council  matters.  The  SSC  and  AP  will 
consider  status  reports  on  FMPs  under 
development;  draft  framework  for  the 
shallow-water  reef  fish  fishery;  draft 
FMP  for  the  fishery  resources  of  the 
Puerto  Rican  and  St.  Croix  geological 
platforms  and  discuss  other  related 
matters.  The  Administrative 
Subcommittee  will  consider  matters 
related  to  the  Coimcil's  budget  and 
regular  administrative  operations. 
DATES:  The  Council's  public  meeting 
will  convene  on  Wednesday,  June  23, 
1982,  at  approximately  9  a.m.  and  wiU 
adjourn  on  Thursday,  June  24, 1982.  at 
approximately  nooa  The  SSC  public 
meeting  will  convene  on  Wednesday, 
June  16. 1982,  at  approximately  9:30  a.m.. 
and  will  adjoum  at  approximately  3 
p  jn.;  the  AP  meeting  vdll  convene  on 
Thursday.  June  17, 1982.  at 
approximately  9:20  a.m..  and  will 
adjourn  at  approximately  3  p.m.,  and  the 
Administrative  Subcommittee  meeting 
will  convene  on  Tuesday,  June  22, 1982, 
at  approximately  1:30  p.m.,  and  will 
adjourn  at  approximately  5  p.m. 
AOORCSS:  The  Council  and 
Administrative  Subcommittee  public 
meetings  will  take  place  at  the 
Conference  Room  of  the  Hotel  Pierre, 
105  de  Diego  Avenue.  Santurce.  Puerto 
Rico.  The  SSC  and  AP  public  meetings 
will  take  place  at  the  Conference  Room 
of  the  Coimcil'i  Headquarters  Office, 
1108  Banco  De  Ponce  Building,  Hato 
Rey,  Puerto  Rico. 

POR  FURTMCR  INFOftMATION  CONTACR 

Caribbean  Fishery  Management 
Council,  Suite  1108,  Bahco  de  Ponce 
Building.  Hato  Rey.  Puerto  Rico  00918; 
telephone:  (809)  753^92& 

Dated:  May  14. 1962. 

Jack  L.  Falla. 

Chief,  Administrative  Support  Staff.  National 
Marine  Fisheries  Service. 

P>R  Doa  aS-UNSniad  l-lKat:  8.-46  laj 
BUJNQ  COOC  MIS-a-M 


issusnoe  of  Permit 

On  February  19. 1982.  Notice  was 
published  in  the  Federal  Register  (47  FR 


747^  that  an  application  had  been  filed 
with  the  National  Marine  Fisheries 
Service  by  the  Northwest  and  Alaska 
Fisheries  Center.  National  Marine 
Fisheries  Service,  to  take  up  to  960  Dall 
porpoises  (Phocoenoidea  dalli)  over  a 
period  of  five  years  for  scientific 
research. 

Notice  is  hereby  given  that  on  May  13, 
1982.  and  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C.  1361- 
1407),  the  National  Marine  Fisheries 
Service  issued  a  Scientific  Research 
Permit  for  the  above  taking  to  the 
Northwest  and  Alaska  Fisheries  Center, 
subject  to  certain  conditions  set  forth 
therein. 

Hie  Permit  is  available  for  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  NW.,  Washington, 
D.C;  and  Regional  Director,  National 
Marine  Fisheries  Service,  Northwest 
Region.  7600  Sand  Point  Way.  N.E..  BIN 
C15700,  Seattle,  Washington  98115. 

Dated:  May  13, 1962. 

WlHiam  H.  Steveaaoo. 

Deputy  Assistant  Adminiatrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc  82-USN  FOad  S-lS-ak  ft45  MB] 
BILUNa  COM  SSM-M-a 


New  England  Fishery  Management 
Councirs  Scientific  and  Statisticai 
Committee;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Conunerce. 

SUSMARY:  The  New  England  Fishery 
Management  Council  established  by 
section  302  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Pub.  L  942-^].  has  established  a 
Scientific  and  Statistical  Committee  . 
which  will  meet  to  discuss  the 
relationship  of  science/fisheries 
regulation;  the  redefinition  of  the 
Committee's  role  vis-a-vis  the  Council 
and  the  Northeast  Fisheries  Center,  and 
other  scientific  working  groups,  as  well 
as  discuss  other  Committee  business. 

DATES:  The  public  meeting  will  convene 
on  Wednesday,  June  9, 1982,  at 
approximately  10  a.m.,  and  will  adjourn 
at  approximately  5  p.m.  The  meeting 
may  be  lengthened  or  shortened  or 
agenda  items  rearranged  depending 
upon  progress  of  the  same. 

AODMSS:  The  meeting  will  take  place  at 
the  Council's  Headquarter's  Office, 
Suntaug  Office  Park,  Five  Broadway. 
Route  One,  Saugus,  Massachusetts. 
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POR  FURTHER  INFORMATION  COffTACn 

New  England  Fishery  Management 
Council,  Suntaug  Office  Park,  Five 
Broadway,  Route  One,  Saugus, 
Massachusetts  01906,  telephone:  (617) 
231-0422. 

Dated:  May  14, 1962. 
Jack  L  Falls. 

Chief,  Administratire  Support  Staff,  National 
Marine  Fisheries  Serriot. 

PV  Doc  B»-1SM1  FIM  S-lS-eZ;  SsM  un] 
MLUNQ  CODE  IS1»-2a-H 


National  Tectmlcal  Infonnation  Service 

Intent  To  Grant  Exclusive  Patent 
License 

The  National  Technical  Information 
Service  (NTIS).  U.S.  Department  of 
Commerce,  intends  to  grant  to  Cranbury 
Medical  Labs,  Inc.,  having  a  place  of 
business  at  Crtmbury,  New  Jersey  08512 
an  exclusive  right  in  the  United  Sates  to 
manufacture,  use  and  sell  products 
embodied  in  the  invention.  "Fiber  Optic 
pH  Probe  for  Tissue  Measurements." 
U.S.  Patent  Application  No.  6-296,239 
(dated  August  25, 1981).  The  availability 
of  this  invention  for  licensing  was 
announced  in  the  Federal  Register  (47 
FR  14215,  dated  April  2, 1982).  Copies  of 
the  Patent  Applications  may  be 
obtained  from  the  Office  of  Government 
Inventions  and  Patents,  NTIS,  Box  1423, 
Springfield,  VA  22151.  The  patent  rights 
in  this  invention  have  been  assigned  to 
the  United  States  of  America,  as 
represented  by  the  Secretary  of 
Commerce. 

The  proposed  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C.  209 
and  41  CFR  101-4.1.  The  proposed 
license  may  be  granted  unless,  within 
sixty  days  from  the  date  of  this  Notice, 
NTIS  receives  written  evidence  and 
argument  which  establishes  that  the 
grant  of  the  proposed  hcense  would  not 
serve  the  public  interest. 

Inquiries,  comments  and  other 
materials  relating  to  the  proposed 
license  must  be  submitted  to  the  Office 
of  Government  Inventions  and  Patents. 
NTIS,  at  the  address  above.  NTIS  will 
maintain  and  make  available  for  public 
inspection  a  file  containing  all  inquiries, 
comments  and  other  written  materials 
received  in  response  to  this  Notice  and  a 
record  of  all  decisions  made  in  this 
matter. 

Dated:  May  10, 1982        ^ 

Douglas  |.  Campion, 

Office  of  Government  Inventions  and  Patents, 

National  Technicxil  Information  Service,  US. 

Department  of  Commerce. 

(FR  Doc  aa-i»w3  FiM  6-18-aa;  attt  h4 

NXMQ  COM  IPtS  01  II 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Anny 

Army  Science  Board;  Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science 
Board  (ASB) 

Dates  of  meeting:  Tuesday,  1  June  1982. 
Wednesday,  2  June  1982,  Thursday,  3 
June  1982 

Times  and  places:  1  June  1982 — ^1300- 
1700  hours — SRI  International,  Menlo 
Park.  CA;  2  June  1982—0900-1230 
hours — Stanford  University,  Palo  Alto, 
CA,  1530-1800  hours— Northrop 
Corporation,  Los  Angeles,  CA;  3  June 
1982—0900-1700  hours— Hughes 
Aircraft,  El  Segundo,  CA 

Agenda:  The  Army  Science  Board  Ad 
Hoc  Subgroup  conducting  a  study  on 
Robotics/Artificial  Intelligence  will 
meet  for  briefings  and  visits  of 
artificial  intelligence  laboratory/ 
manufacturing  facihties  and  to  hold 
discussions  with  key  personnel  of  host 
facilities.  This  meeting  is  open  to  the 
public.  Any  interested  person  may 
attend,  appear  before,  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by 
the  committee.  In  order  to  be  able  to 
accommodate  prospective  attendees, 
the  Army  Science  Board 
Administrative  Officer.  Helen  M. 
Bowen,  must  be  notified  no  later  than 
27  May  1982.  For  further  information 
and  specific  meeting  locations,  call 
(202)  695-3039  or  697-9703. 

HdenM.Bowon. 

Administrative  Officer. 

(FK  Doc  az-13634  FiM  S-18-S2:  M6  m^ 
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Offic*  of  ttw  Secretary 

Defense  Advisory  Committee  on 
Women  in  ttie  Services  (DACOWTTS) 
Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  that  a  meeting  of  the 
Executive  Committee  of  the  Defense 
Advisory  Committee  on  Women  in  the 
Services  PACOWTTS)  is  scheduled  to 
be  held  from  1:30  pjn.  to  5:00  p.m.,  15 
June  1982  in  MRA&L  Conference  Room 
#3E794,  The  Pentagon,  and  bom  9:30 
ajn.  to  approximately  12.-00  noon.  16 
June  1982  in  MRA&L  Conference  Room 
#3E794.  The  Pentagon.  Meeting  sessions 
will  be  open  tb  the  poblic. 

The  purpose  of  the  meeting  is  to 
review  the  recommendations/requests 
for  infinination/continaing  ccmcems 


made  at  the  1982  Spring  Meeting, 
disciiss  current  issues  relevant  to 
women  in  the  Services,  and  plan  the 
itinerary /program  for  the  next 
Semiannual  Meeting  scheduled  for  7-11 
November  1982. 

Persons  desiring  to  make  oral 
presentations  or  submit  written 
statements  for  consideration  at  the 
Executive  Committee  Meeting  must 
contact  Captain  Mary  J.  Mayer, 
DACOWTTS  Executive  Secretary,  OASD 
(Manpower,  Reserve  Affairs,  and 
Logistics),  Room  315769,  The  Pentagon, 
Washington.  D.C  20301,  telephone  (202) 
697-2122  no  later  than  10  Jime  1982. 
M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
May  13, 1962. 

(FR  Doc  a^-13S27  Plbd  i-lS-aZ;  aitt  amj 
BIXMa  CODE  JSie.«1-M 


DEPARTMENT  OF  EDUCATION 

National  Institute  of  Handte^iped 
Rescarcfi;  Proposed  Fundhig  Priorttiea 
for  Fiscal  Year  1983 

agency:  Education  Department 
action:  Notice  of  proposed  funding 
priorities  for  fiscal  year  1983. 

summary:  The  Secretary  of  Education 
proposes  funding  priorities  for  research 
activities  to  be  supported  by  the 
National  Institute  of  Handicapped 
Research  (NIHR)  in  Hscal  Year  1983. 
NIHR  is  required  under  the 
Rehabilitation  Act  of  1973,  as  amended, 
to  develop  a  long-range  research  plan 
which  identifies  rehabilitation  research 
that  needs  to  be  conducted  and  to 
determine  funding  priorities  which  will 
facilitate  the  support  of  these  activities 
within  available  resources.  These 
proposed  priorities  are  derived  from  tfie 
NIHR  Long-Range  Plan  and  are 
articulated  within  the  goals,  objectives, 
and  research  activities  specified  in  the 
Plan.  NIHR  final  regulations  (46  PR 
45300,  September  10, 1981)  authorize  die 
Secretary  to  establish  research  priorities 
by  reserving  funds  to  support  particnlar 
researdi  activities  (see  34  CFR  361.32). 

Authority  for  the  research  program  of 
NIHR  is  contained  in  section  204  of  the 
Rehabihtation  Act  of  1973,  as  amended 
by  Pub.  L  95-602. 

Under  this  program,  awards  are 
issued  to  public  and  private  agencies 
and  oigaiiizations,  including  institutions 
of  hi^er  education.  NIHR  is  permitted 
to  make  awards  for  periods  up  to  60 
months. 

The  purpose  of  the  awards  is  for 
planning  and  conducting  researdi. 
demonstrations,  and  related  activities. 
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These  activities  have  a  direct  bearing  on 
the  development  of  methods, 
procedures,  and  devices  to  assist  in  the 
provision  of  vocational  and  other 
rehabilitation  services  to  handicapped 
individuals,  especially  those  widi  the 
most  severe  handicaps. 

NIHR  invites  public  conunent  on  the 
merits  of  the  proposed  priorities  both 
individually  and  collectively,  including 
suggested  modifications  to  the  proposed 
priorities.  Comments  can  include  factors 
which  support  the  importance  of  a 
priority  to  handicapped  individuals  and 
other  interested  parties.  The  priorities 
are  grouped  according  to  the  program 
authority  under  which  NIHR  believes 
they  should  be  funded.  These  programs 
are  described  below.  The  pubUe  is 
asked  to  conunent  also  on  the  merits  of 
this  organizational  grouping  of  priorities 
(i.e.,  whether  certain  research  objectives 
are  better  accomplished  by  Centers  or 
by  other  grantees  as  discrete  projects). 

This  Notice  does  not  solicit 
application  proposals  or  concept  papers. 
The  final  priorities  will  be  selected  on 
the  basis  of  public  comment,  the 
availability  of  funds,  and  any  other 
relevant  Departmental  considerations. 
These  final  priorities  will  be  announced 
in  the  fonn  of  an  Application  Notice  in 
the  Federal  Register.  That  Notice  will 
solicit  grant  applications  and  set  the 
closing  date. 

DATE  Interested  persons  are  invited  to 
submit  comments  or  suggestions 
regarding  the  proposed  priorities  on  or 
before  June  18, 1982. 
Anowess:  All  written  comments  and 
suggestions  should  be  sent  to  Betty  Jo 
Berland.  National  Institute  of 
Handicapped  Research.  Department  of 
Education,  Room  3511,  400  Maryland 
Avenue,  S.W..  Washingtoa  D.C.  20202. 
RJRTHER  information:  For  further 
information  contact  Betty  ]o  Berland, 
National  Institute  of  Handicapped 
Research,  Department  of  Education. 
Room  3511,  Switzer  Office  Building,  400 
Maryland  Avenue,  S.W..  Washington. 
D.C.  20202.  Telephone:  (202]  472-6551  or 
TTY  for  the  Deaf  (202)  472-4217. 
SUmfMCNTARV  INRtRMATION:  Tlie 
following  proposed  priorities  represent 
areas  in  which  NIHR  proposes  to 
support  research  and  related  activities 
throu^  grants  or  cooperative 
agreements.  Research  and  other 
activities  which  NIHR  intends  to 
procure  dirough  contracts  vfi]l  be 
announced  by  Requests  for  Proposals 
published  in  the  Commerca  Businaat 
Daily. 

The  publication  of  these  proposed 
priorities  does  not  bind  tlu  United 
States  Department  of  Education  to  fund 
projects  in  any  or  all  of  thaae  raseardi 


areas.  Fundkig  of  particular  projects 
depends  on  both  the  availability  of 
funds  and  on  reqmnses  to  this  Notice. 

NIHR  is  authorized  to  support 
research  and  related  activities  in  a 
variety  of  areas  and  through  several 
program  authorities.  The  priorities 
proposed  in  this  Notice  cover  research 
and  related  activities  to  be  conducted 
through  Rehabilitation  Research  and 
Training  Centers,  Rehabilitation 
Engineering  Centers,  Research  and 
Demonstration  Projects,  and  Knowledge 
Dissemination  and  Utilization  Projects. 
Following  are  brief  overview 
descriptions  of  these  four  research 
progrsmis. 

Research  and  Training  Centers 
(RTCs)  have  been  established  to 
conduct  coordinated  and  advanced 
programs  of  rehabilitation  research,  and 
to  provide  training  to  rehabilitation 
personnel  engaged  in  research  or  the 
provision  of  services.  RTCs  must  be 
operated  in  collaboration  with 
institutions  of  higher  education  and 
must  be  associated  with  a  rehabilitation 
service  program.  Ideally  each  Center 
conducts  a  program  of  research, 
evaluation,  and  training  activities  that  is 
directly  concerned  with  one  or  more 
related  core  areas  of  research.  Each 
Center  is  encouraged  to  develop 
practical  applications  for  all  of  its 
research  findings  through  a  scientific 
evaluation  process  which  tests  and 
validates  its  findings,  as  well  as  related 
findings  of  other  Centers.  Center 
training  programs  generally  disseminate 
and  encourage  the  utilization  of  new 
rehabilitation  knowledge  through  such 
means  as  undergraduate  and  graduate 
texts  and  curricula,  in-service  training, 
and  continuing  education. 

Rehabilitation  Engineering  Centers 
(RECs)  have  been  established  to 
conduct  coordinated  programs  of 
advanced  research  of  an  engineering  or 
technological  nature.  RECs  are  also 
encouraged  to  develop  systems  for  the 
exchange  of  technical  and  engineering 
information  and  to  improve  the 
distribution  of  technological  devices  and 
equipment  to  handicapped  individuals. 
Each  REG  must  be  located  in  a  clinical 
rehabilitation  setting  and  is  encouraged 
to  collaborate  with  institutions  of  higher 
education. 

Ideally  each  REC  conducts  a  program 
of  research,  scientific  evaluation,  and 
traimng  that  is  directly  concerned  with 
one  or  more  related  core  anas  of 
resewch.  tiEIOs  are  encouraged  to 
develop  practical  applications  for  their 
research  through  scientific  evaluation 
activities  which  va&kte  their  findii^ 
as  well  as  related  findtags  of  other 
Centers.  RECs  generally  conduct 
training  pro^vms  to  disseminate  and 


encourage  utilization  of  new 
rehabilitation  engineering  knowledge 
through  such  means  as  development  of 
or  contribution  to  undergraduate  and 
graduate  texts  and  curricula,  inservice 
training,  continuing  education,  and 
distribution  of  information  and 
appropriate  technology. 

Research  and  Demonstration  Projects 
have  been  supported  to  conduct 
research  and /or  demonstrations  in 
single  project  areas  on  problems 
encountered  by  handicapped  individuals 
in  their  daily  activities.  These  projects 
may  conduct  research  on  rehabilitation 
techniques  and  services,  including 
analysis  of  medical,  industrial, 
vocational,  social,  sexual,  psychiatric 
psychological  economic,  and  other 
factors  affecting  the  rehabilitation  of 
handicapped  individuals. 

Knowledge  Dissemination  and 
Utilization  Projects  have  been 
supported  to  insiu*  that  rehabilitation 
knowledge  generated  from  projects  and 
Centers  funded  by  NIHR  and  odier 
sources  is  fully  utilized  to  improve  the 
lives  of  handicapped  persons. 

The  following  priorities  are  proposed 
by  research  program.  Following  each 
identified  research  area  is  a  brief 
statement  of  national  need  and  specific 
research  concepts  or  objectives  that 
singly  or  in  combination  address  this 
need.  NIHR  has  not  yet  decided  the 
precise  scope  of  research  to  be  carried 
out  by  individual  Centers  or  projects  in 
each  prioritized  research  area,  i.e., 
whether  all  specific  research  objectives 
are  better  accomplished  by  an 
individual  Center  or  project  or  by 
distributing  them  among  several  Centers 
or  projects. 

Rehabilitation  Reseatdi  and  Training 
Centers 

NIHR  proposes  that  research  m  tlie 
following  16  areas  be  carried  out  in 
Research  and  Training  Centers. 

Chronic  Obstructive  Pulmonary  Disease 
(COPDJ 

Pulmonary  diseases  like  emphysema, 
chronic  bronchitis,  cystic  fibrosis, 
asthma,  black  lung  c^sease,  and 
tuberculosis  kill  relatively  early  in  life 
and  account  fcM'  significant  amounts  of 
lost  work  and  functioning.  In  1975, 
treatment  costs  for  COPD  amounted  to 
$7.5  billion. 

•  Determine  the  prtqier  role  of 
physical  conditioning  in  the 
management  of  patients  with  chronic 
obstructive  puliDooary  diseases. 

•  Define  specific  psychological  and 
cognitive  characteristics  that  most  be 
considered  in  developing  rehabilitatioa 
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programs  for  pulmonary  disease 
patients. 

ArthritJM 

Arthritis  directly  affects  almost  every 
American  and  is  a  crippling  and  often 
painful  disease.  While  the  incidence  of 
arthritis  increases  enormously  with  age, 
the  disease  also  affects  ten  of  thousands 
of  children,  often  with  devastating 
consequences.  The  Arthritis  Foiuidation 
estimates  that  the  cost  of  arthritis 
exceeds  $13  billion  in  medical  care  and 
implications  of  lost  work  alone.  There 
are  no  reUable  indicators  of  the  efficacy 
of  various  treatment  regimens,  given  the 
variability  of  the  course  of  the  illness 
and  the  unpredictability  of  the 
responses  to  therapy. 

•  Evaluate  clinically  various 
rehabilitation  modalities  for  arthritis  to 
determine  their  effectiveness  for 
treatment  and/ or  maintenance  of 
sympton-free  states. 

•  Investigate  the  value  of  physcial 
rehabilitation  modalities  on  the 
treatment  and  control  of  osteoarthritis. 
Determine  the  clinical  course  of  past 
traumatic  arthrists  and  its  long-term 
disability  effects. 

•  Evaluate  the  utilization  of  surgical 
treatment  versus  drug  therapy  and  other 
non-surgical  treatment  for  juvenile 
arthritis. 

Rehabilitation  of  the  Cardiac  Patient 

Each  year  approximately  200,000  of 
those  who  survive  coronary  infarction 
will  experience  repeated  cardiac 
symptoms  and  psychological 
complications  affecting  regular  life 
activities.  Exercise  is  regarded  as  a 
major  factor  in  assessment  and 
improvement  of  performance  after 
infarction. 

•  Evaluate  the  benefits  and  hazards  of 
prescribed  exercise  testing  programs  on 
siu^vors  of  myocardial  infarction, 
including  the  changes  that  may  be 
necessary  to  strengthen  the  guidelines 
for  standards  and  procedures  developed 
for  exercise  testing. 

•  Study  the  physiological  and 
psychological  effect  of  early  ambulation 
and  exercise  therapy. 

•  Investigate  causes  of  the  failiire  to 
achieve  normal  exercise  performance 
following  definitive  heart  repair. 

Severe  Head  Trauma 

Brain  trauma  is  a  major  catastrophic 
occurrence  resulting  in  a  costly  and 
significant  impairment  of  neurological 
function,  behavior,  mobility,  cognition, 
and  perception.  To  date,  the  clinical 
course  of  severe  head  trauma  has  not 
been  understood  and  documented. 
Rehabilitation  needs  and  service 
delivery  methods  have  not  been 


identified.  The  available  scientific 
literature  yields  few  insights  into 
appropriate  and  effective  rehabilitation 
modalities. 

•  Study  the  timing  of  the  return  and 
plateau  of  different  behavioral  systems, 
including  language,  cognitive  functions, 
perception,  and  motor  activity,  following 
traumatic  brain  damage. 

•  Develop  tools  to  indicate  prognosis, 
as  measured  by  noninvasive 
neurometric  indices,  including  eye 
movements,  length  of  coma,  and  post- 
traumatic amnesia. 

•  Determine  the  importance  of  age  at 
the  time  of  brain  injury  to  prognosis  and 
differential  recovery. 

•  Document  the  possible  stages  of 
recovery,  especially  from  psychiatric 
and  medical  perspectives. 

•  Examine  clinically  physiological 
theories  explaining  recovery,  including 
compensating  neural  centers,  synaptic 
connections,  and  related  theories. 

Multiple  Sclerosis  (MS) 

Multiple  sclerosis  afflicts  as  many  as 
500,000  persons  in  the  Untied  States. 
Although  there  is  now  no  cure  for 
multiple  sclerosis,  there  is  a  substantial 
need  for  rehabilitation  modaUties  to 
restore  or  maintain  physical  function 
and  retard  the  disabling  effects  of  this 
disease. 

•  Develop  quantitative,  standardized 
methods  of  measuring  remission  of  MS 
with  emphasis  on  locomotion  and 
movement 

•  Study  the  prevention  and  control  of 
ataxia,  spasticity,  and  urinary  tract  and 
sensory  problems  in  persons  with 
multiple  sclerosis. 

Spinal  Cord  Injury 

Between  175,000  and  200,000  persons 
have  spinal  cord  injuries  [SCI],  with  new 
incidences  occurring  at  a  rate  of  8  to 
10,000  annually.  The  cost  of  care 
(estimated  as  $2.3  to  $3  billion  annually) 
is  considered  excessive  and  attributable 
to  several  factors:  age  of  onset; 
involvement  of  multiple  body  systems; 
improved  survival  rates  among  very 
severely  handicapped  persons;  and  need 
for  prolonged,  sophisticated  treatment 
regimens. 

•  Develop  and  evaluate  methods  of 
treatment  for  urinary  tract  management 
in  spinal  cord  injured  persons. 

•  Study  the  mechanisms,  prevention, 
and  treatment  of  life  threatening 
respiratory  and  circulatory 
complications  in  persons  with  SQ. 

•  Identify  and  describe  the  basic 
pathophysiological  mechanisms  of 
secondary  neurological  complications  of 

sa. 

•  Investigate  the  precipitating  factors 
and  causative  mechanisms,  including 


etiologic  factors  of  gastrointestiiial 
stress  reaction  in  the  active  traumatic 
phase. 

•  Develop  invasive  and  noninvasive 
therapeutic  modalities  for  prevention, 
control,  and  treatment  of  mass  reflex 
spasm  and  spasticity,  orthostatic 
hypotension,  and  autonomic  dysreflexia. 

Improving  Delivery  of  Vocational 
Rehabilitation  Services 

Improved  management  of  service 
programs  for  the  handicapped  and 
development  of  new  service  delivery 
mechanisms  are  needed  to  improve  the 
effectiveness  of  individual  service 
programs  and  the  coordination  between 
these  service  programs. 

•  Develop  model  individual  service 
plans  for  common  use  by  multiple 
agencies,  basing  this  on  surveys  of 
current  content  requirements,  agency 
needs,  and  usages. 

•  Evaluate  the  effectiveness  of  client 
followup  and  post-employment  services 
in  vocational  rehabilitation  agencies. 

•  Assess  over  a  tt)ree-year  period  die 
effects  of  program  reductions  on 
counselor  roles,  including  changes  in 
counselor  roles  and  the  use  of 
technology  to  increase  productivity. 

•  Demonstrate  and  evaluate  programs 
based  on  new  definitions  of  counselor 
roles  and  develop  related  conuselor 
training  materials. 

•  Investigate  the  parameters, 
impUcations  and  alternative  models  of 
client  co-management  in  rehabilitation 
settings  and  evaluate  the  effectiveness 
of  these  models. 

•  Evaluate  the  job  development  and 
placement  performance  of  post- 
secondary  programs  for  deaf  individuals 
over  the  past  3-5  years  and  determine 
which  of  these  many  programs  provides 
the  best  return  to  clients/students  in 
terms  t>f  maximum  success  in  today's 
labor  market 

•  Analyze  legislation  relating  to 
rehabilitation  of  railroad  workers  at 
State  and  Federal  levels,  review 
rehabilitation  efforts  in  the  industry,  and 
develop  and  demonstrate  effective 
service  models  for  this  population. 

•  Assess  the  relationship  of 
organizational  structure  and  distribution 
of  adminsitative  personnel  to 
organizational  performance  and  develop 
organizational  models. 

•  Assess  the  management  and 
utilization  of  human  resources  in 
rehabilitation  agencies  as  it  impacts  on 
the  functioning  of  agencies  and  delivery 
systems  and  develop  human  resource 
use  models. 
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Increasing  EmployabiUty 

Rcwsreh  is  nsfldcd  to  inpi'ove  nw 

entire  continuum  of  employability 
development  from  dient  asseMraent 
through  trmining.  job  deveiopmaat. 
placement,  and  foUowap. 

There  remaina  a  need  to  increaae  the 
validity  and  reliability  of  client 
assessment  instruments  and  to  conduct 
studies  of  their  effectiveness  in 
improving  job  opportunities  for  severely 
handicapped  persons.  Training  methods 
require  analysis  to  identify  successful 
approaches. 

Traditional  service  delivery 
approaches  for  stimulating  jobs  for 
handicapped  persons  and  for  placement 
assistance  are  changing  rapidly.  Staff 
shortages  will  decrease  job  counseling 
in  rehabilitation  with  increasing  use  of 
job  clubs,  peer  support  private  vendors, 
and  other  resources.  Research  is  needed 
to  assist  the  rehabilitation  services 
delivery  system  to  adopt,  adapt,  and 
evaluate  these  techniques. 

Target  groups  which  are  underserved 
in  vocational  rehabilitation  are 
neglected  due  in  part  to  banc 
weaknesses  in  rehabilitation  methods 
and  materials  for  addressing  their 
speciBc  needs.  Acute  need  exists  for 
developing  or  adapting  new 
rehabilitation  approaches  to  Rubella 
youth  and  deaf-blind  individuals,  to 
mentally  retarded  persons,  to 
psyhiatrically  disabled  persons,  to 
severely  hearing  and  speech  impaired 
individuals,  and  to  learning  disabled 
individuals.- 

•  Develop  and  refine  client 
assessment  tedmiques  and  test  for 
validity  and  reliabihty  and  determine 
effective  combinations  of  technique*. 

•  Develop  techniques  to  synthesize 
and  correlate  data  from  assessment 
measures  to  identify  str«igths  and 
abilities  of  rehabihtation  clients. 

•  Investigate  the  applicability  of  the 
work-study  model  which  ot^ganizes  the 
student's  schedule  to  include  paid  work 
experience  along  with  a  regular  program 
of  instruction  for  rehabilitation  and 
retraining  of  adult  workers. 

•  Develop  new  techniques  for  job 
placement  with  special  attention  to 
resolving  problems  of  the  "hard-to- 
place"  severely  handicapped  persons 
and  increasing  jobs  for  such  woricers  in 
specific  industries  or  service  sectors. 

•  Evaluate  the  impact  of  affirmative 
action  on  the  employment  of  disabled 
individuals  in  private  industry. 

•  Assess  the  special  vocational  needs 
of  each  of  the  above-mentioned  under- 
served  px>ups. 

•  Develop  or  improve  vocational 
assessment  training,  job  devek^ment 
placement  end  post-employmmt 


meftoda  and  technologies  for  each 
special  population  baaed  on  the  above 
analysia. 

Vocational  Rehabilitation  at  the  Work 
Site 

Adaptatioa  at  ibe  work  site  to 
improve  functional  capacities  for 
mobility,  self-care,  endurance, 
communication,  dexterity,  and  social 
intereaction  is  an  extremely  important 
factor  in  suocessful  employment 
outcomes  for  diaabled  individuals. 
Research  is  needed  on  both  early 
intervention  tor  individual  adjustment 
and  on  modification  of  the  work  site. 

•  Identify  target  populations  and  jobs 
with  both  high  rates  of  disability  and 
low  participation  in  rehabilitation 
services. 

•  Identify  £actors  in  successful  early 
intervention. 

•  Design  and  implement  model 
programs  of  early  intervention  and 
evaluate  the  impact  of  early  intervention 
on  employment  outcomes  and 
rehabilitatiao  at  the  work  site. 

Sheltered  and  Protected  Employment 

Then  ia  a  need  to  improve  die 
eocnomic  vlabihty  of  sheltered 
workshops  as  well  as  to  develop 
innovative  forms  of  semi-sheltered  or 
alternative  employment 

•  Analyse  the  management 
procurement  practices,  and  production 
factors  OQcrelated  with  successful 
business  operations  in  sheltered 
work^opa. 

•  Deviae  altmiatives  to  sheltered 
employment  via  employment  in  die 
public  sector. 

•Devise  alternatives  to  sheltered 
employment  via  employment  in  the 
home. 

•  Devise  and  asaess  alternative  forms 
of  protected  employment  in  the 
competitive  sector. 

Community  Services  for  the  Mentally 
Retarded 

As  retarded  youth  leave  school  or  are 
released  into  the  community  from 
iiutitutions.  new  problems  of  individual 
adjustment  work,  daily  living,  and  use 
of  appropriate  resources  emerge. 
Successful,  sustained  living  in  the 
coomiunity  will  require  some 
manipulation  of  the  social  environment 
for  these  youth. 

•  Identify  multiple  measures  of 
successful  living  in  the  community  aiui 
devise  instniments  to  assess  needs  and 
predict  outcomes. 

•  Identify  optiaul  matches  between 
individoal  cfaaracteristics  and  the  social 
environment  prescribed  for  or  chosen  by 
iiulividiiala,  with  emfdia^s  on  living 
arrangements. 


•  Identify  factors  whidi  enhance 
productivity,  job  security,  and  job 
satisfaction  for  severely  retarded 
persons  in  settings  involving  various 
types  and  levels  of  aodal  support. 

•  Identify  actual  costs  and  benefits  of 
various  service  delivery  and  income 
support  models  for  retarded  persons 
with  various  functional  defidts  and 
assets. 

Comprehensive  Services  for 
Handicapped  Children  and  Youth 

Disabled  children  require  a  range  of 
services  from  medical  freatment  and 
restoration  through  education, 
rehabilitation,  and  assistance  in 
psychological  and  sodal  development. 
Current  services  to  this  group  are 
fragmented  and  uncoordinated,  with 
ineffective  linkages  among  the  various 
service  systems  involved.  Not  enou^  is 
known  about  the  impact  and  course  of 
disability  in  children  and  youth. 

•  Study  the  psychosocial 
development  of  handicapped  children, 
including  the  impact  of  various 
handicapping  conditions  on  peer 
relationships,  the  nature  of  adolescent 
experiences,  the  interaction  of  handicap 
and  patterns  of  sexual  maturation,  and 
the  career  aspirations  of  handicapped 
children  and  youth. 

•  Determine  the  existing  components 
of  a  comprehensive  service  system  for 
children  and  devise  innovative  methods 
to  forge  linkages  to  create  a  service 
continuum  and  interrelate  the 
components  in  a  coordinated  maimer. 

•  Evaluate  the  long-term  costs  and 
benefits  of  intervention  programs  with 
children. 

•  Develop  guidelines  for  optimal  use 
of  practitioners  at  various  skill  levels 
and  in  various  disdplines  as  team 
members,  educators,  case  managers, 
and  related  roles. 

Deafness  and  Psychosocial 
Development 

Deaf  persons  experience,  especially  in 
early  childhood,  serious  sodal 
deprivation  which  may  have  an  impad 
upon  their  psychosodal  development 
and  mental  health.  Modalities  of 
measurement  and  therapy  must  be 
based  on  factors  different  from  those  for 
a  hearing  population. 

•  Develop  developmental  norms  for 
physical,  cognitive,  sodal,  and 
emotional  growth  of  deaf  children. 

•  Develop  diagnostic  instinments  to 
assess  deaf  infants  and  children. 

•  Study  modier-infant  bonding 
processes  and  their  impact  on  emotional 
growth  and  family  relations  of  deaf 
childreru 


Fadanl  H^girtar  /  VoL  47.  Wa  87  /  Wedneaday.  May  18.  IfiBZ  /  Notices 


2tS71 


*  Develop  techniques  to  enhance 
communication  competency  in  deaf 
children  with  emphasis  an  alternatives 
to  English  language  competencies. 

•  Stu4y  the  processes  of  liqguistic 
maturation  in  young  deaf  adults  in  tfie 
post-secondaiy  years. 

*  Stndj  the  enects  of  deafeess  on 
family  relations,  including  patterns  of 
family  irteraction,  impact  on  the  marital 
relationships,  sibling  behavior,  and 
integratioa  of  deaf  diildren  and  adults 
and  their  families  into  Ae  coranranity  at 
the  neigfaboriiood  level. 

Specific  Learaing  Diaability 

A  farming  disability  may  be 
characterized  by  perceptual  and/ar 
auditory  deficits,  language  disorders, 
aggressiveness,  hyperactivity,  and 
acadendc  proUems.  The  disability  may 
last  tfarao^boat  life,  makmg  it  difficult  to 
succeed  in  scfaooL  in  interpersonal 
relatioaships.  and  in  employment  It  is 
necessary  to  investigate  specific  areas 
relating  to  the  impact  of  a  learning 
disabled  member  has  on  a  family,  the 
vocational  rehabiUtatkm  needs  of  tbe 
learning  disabled  population,  and  the 
diagnostic  and  service  needs  of  urtian 
minority  group  members  who  are 
learning  disabled. 

•  Drraiop  instruaents  to  meaaure 
family  interaction  patterns;  develop 
strategies  for  teaching  high  risk  families 
how  to  ia^Hove  relationahips  and  meet 
the  uniqae  needs  of  the  leaming 
disabled  member  and  develop  a  plan 
for  diaaeninating  the  information  and 
training  parents  in  the  strate^s  that 
result  bom  the  research. 

*  Identify  unique  vocational 
rehabilitation  needs  of  learning  disabled 
persons  and  the  gyinHi^  and  potentiai 
barriers  to  the  prbvisioa  of  services; 
determine  the  factors  to  be  considered 
in  job  placement;  develop  strategies  for 
providing  appropriate  rehabilitation 
services;  and  demonstrate  model 
rehabilitatian  programs  to  meet  the 
needs  of  this  population. 

•  Investigate  the  patterns  of  leamii^ 
disabilities  among  urban  minority 
groups:  and  design  and  test  model 
protgrams  to  meet  the  needs  of  this 
population. 

Psychiatric  Ditabilide* 

The  process  of  deinstitutionalizatioB. 
especially  of  the  chronically  mentally  ill. 
has  imposed  new,  unique  demands  on 
the  service-delivery  system.  Traditional 
conununity-based  agencies  are  being 
called  upon  to  provide  services  to  die 
more  severely  disaUed  psychiatric 
population,  lids  major  diange  hi  the 
place  when  services  are  peovided  has 
become  an  Impetus  for  what  and  bow 
services  are  provided.  As  a  result. 


innovative  methods  for  service  delivery 
and  the  interaction  amoi^  various 
components  of  fliis  community -based 
service  sjrstem  must  be  assessed. 

•  Develop  and  evakate  canunnoity 
resource  atflintioa  pro^vms  for  clients 
tailored  to  apwoific  levels  of  functioning; 
develop  tnioiqg  pni^aau  to  teach 
networking  skills  as  well  as  the 
reoognitioii  of  dyalunctional  behavior 
and  source*  of  assistance. 

•  Investigate  the  unique  treatment 
needs  of  the  physically  disabled  with 
psychiatric  dis^rilities. 

•  Develop  and  assess  programs  for 
family  men^>ers  of  psydiiatric  patients 
in:  behavior  management  "eariy 
warnings  signs,"  legal  issues,  social 
agency  linkages,  and  medical 
management 

Psychosocial  DeveJopment 

Not  enough  is  known  about  processes 
of  psychosocial  adjustment  in 
handicapped  individuals.  Investigatioos 
in  this  area  will  not  oiily  add  to  our 
imderstanding  of  the  effects  of 
handicapping  conditions  on  the  process 
of  psychosocial  development  but  will 
provide  information  for  developing  more 
effective  reaaedial  and  treatment 
programs. 

Social,  attitudinal  and  legal  baniers 
limit  the  hill  participation  of 
handicapped  individuals  in  society. 
Reaeardi  is  needed  to  provide  an 
improved  understanding  of  the 
psychosocial  environment  relevant  to 
handicapped  individuals,  and  to  develc^ 
methods  for  increasing  the  acceptance 
of  handdapped  individuals  as  full- 
fledged  members  of  society. 

•  Design  and  conduct  a 
comprehensive,  logitudinal  study  of  the 
processes  of  psychological  responses  to 
the  existence  or  aoquisition  of  a 
disability,  including  emotional, 
cognitive,  social  and  environmental 
developments;  the  relation  of 
adjustment  patterns  to  disability  type; 
and  the  personal  and  environmental 
factors  conducive  to  effective  coping  for 
disabled  men  and  women. 

•  Devekjp  a  comprehensive  theory 
which  describes  and  measures  the 
physical,  sodal  and  psychological 
ecology  most  relevant  to  handicapped 
individuals  and  develop  theory-based 
techniques  to  modify  psydiosocial 
environments. 

•  Develop  a  program  to  asess 
attitudes  of  the  general  public  and 
specific  taijet  populations  toward 
handicapped  individuals  and  to  increase 
the  readiness  to  aco^t  persons  with 
handicaps,  diaabilltifts.  and  chronic 
illness. 


RefaabiBtation 

NIHR  proposes  that  researdt  in  the 
following  11  areas  be  carried  out  by 
Rehabilitatian  Ei^jaeerii^  Ceatera. 

Communication/Mobility  for  the  Blind 
and  Partially  Sighted 

faidependent  orientatiao  end  Bobifity 
of  blind  and  partiaify  sighted  persons  is 
essential  for  fidi  rehabilitatioa.  The  ioi^ 
cane,  dog  guide  and  aigfated  guide  are 
the  only  systems  with  univenal 
acceptabilify,  but  each  is  deficient  in 
terms  of  cost-effectiveness, 
independence  or  infonnation  provided. 
Similar  problems  exist  fw  Mind  and 
partially  sifted  persons  in  obtaining 
immediate  independent  rapid  access  to 
printed  materials. 

•  Conduct  a  study  of  fte  perfonnance 
of  blind  pedestrians  judged  to  be 
competent  travelers,  and  develop  a 
theory  of  blind  mobility  to  be  used  in  Ae 
design  of  new  electronic  travel  aids  for 
the  blind. 

•  Determine  the  efficacy  of  foldable 
long  canes  with  appropriate  acoustical 
and  mechanical  properties. 

•  Develop  and  evaluate  electronic 
orientation  systems  including  systems 
for  both  indoor  and  outdoor  orientation. 

•  Develop  electronic  reaihng 
machines  with  synthetic  speech  output 
using  modem  optical  character 
recognition  technology. 

•  Conduct  research  and  development 
of  a  high  qualify  personal  braille 
embosser  to  pemdt  original  braille  copy 
by  an  individuaL 

•  Conduct  research  to  improve 
paperiess  braille. 

Communication  Controls  and  laterfaces 
of  Assistive  Devices 

Communication  aids  and  oAer 
assistive  devices  are  useless  the 
disabled  person  can  effectively  operate 
them.  Appropriate  controls  and 
interfaces  of  controls  for  different 
devices  are  crucial  for  these  consumers. 
Vairous  parties  have  devised  controb 
for  spedfic  applications,  but  httle  efiort 
has  been  given  to  considering  controls 
comprehensively  as  they  pertain  to  all 
assistive  devices  and  users. 

•  Develop  and  clinically  evaluate 
controls  and  interfaces  between 
different  systems  to  meet  specific  needs 
of  disabled  persons. 

•  Disseminate  information,  educate 
medical  rJinirinna  and  administrative 
officials,  and  train  medical  penonae)  on' 
availabilify  and  use  of  controls, 
including  the  generation  of  qaantitative 
data  on  the  performance  of  controls. 

•  Evaluate  new  electronic  education 
aids  for  use  with  congenitalfy  bUnd  or 
deaf  children  to  assist  in  the  teaching  of 
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perceptual,  manipulative,  cognitive,  and 
voice  communication  skills. 

Improved  Wheelchair  Systems 

Approximately  three-quarters  of  a 

million  handicapped  persons  use  the 
wheelchair  as  their  primary  mode  of 
mobiUty.  The  problems  of  wheelchair 
reliability,  durability,  and  versatility  are 
constant  sources  of  frustration  to  the 
user  and  prevent  the  achievement  of 
true  independence.  The  average 
lifespans  of  manual  and  power 
wheelchairs  are  similarly  brief,  while 
the  major  repair  problems  differ 
somewhat.  Repair  services  are  not 
evenly  dispersed  geographically. 

•  Develop  new  designs  with  emphasis 
on  more  durable  and  lightweight  chairs; 
maneuvering,  stability,  and  ease  of  use 
in  both  manual  and  powered  chairs: 
improved  performance  and  safety 
characteristiscs;  new  materials; 
improved  design,  power  systems,  and 
controls. 

•  Develop  and  evaluate  programs  to 
conduct  tests  and  assessment  of  new 
designs  and  establish  demonstration 
projects  to  inform  manufacturers  and 
new  consumers. 

•  Develop  educational  programs  to 
train  physicians  and  allied  health  staff 
in  the  proper  prescription  of  wheelchairs 
and  a  training  program  for 
manufacturers  and  others  regarding  the 
repair  of  wheelchairs. 

•  Conduct  research  to  develop 
standards  and  specifications  for 
modular  seating  and  body  positioning 
supports  that  can  be  customized  and 
used  independently  or  as  integral  parts 
of  standard  or  newly  designed 
wheelchairs. 

•  Conduct  research  and  development 
on  cost-effective  methods  to  produce 
custom  modular  seating  systems  for 
persons  with  severe  neuromuscular 
body  problems  and/or  deformity. 

•  Conduct  research  on  ways  of 
reducing  costs  of  wheelchairs  and 
frequency  and  cost  of  repairs. 

Nonvocal  Communication  Assistance 

The  loss  of  speech,  or  the  inability  to 
speak  in  an  easily  understood  manner, 
may  quickly  isolate  an  individual.  The 
inability  to  commimicate  in  a  natural 
and  expressive  way  disrupts  the  normal 
educational  process,  makes  employment 
difficult,  and  leaves  the  speech-impaired 
person  unable  to  complete  the 
communicative  cycle.  The  loss  of 
effective  speech  can  be  caused  by  birth 
defect,  childhood  diseases,  cancer, 
stroke,  or  other  neuromyopathies. 

Further  refinements  are  needed  In 
synthetic  speech  devices  and 
alternatives  such  as  printers  and 
devices  using  light-emitting  diodes. 


•  Conduct  research  and  development 
in  the  various  methods  of  interfacing 
communication  aids  by  persons  with 
different  disabilities  and  investigate  the 
various  types  of  spoken  word,  light- 
emitting  diodes,  and  print  devices. 

•  Conduct  research  and  development 
in  laryngeal  implants  or  similar 
permanent  devices  for  patients  with 
laryngectomies. 

•  Conduct  research  and  development 
in  aphasic  and  other  speech  and 
language  disabled  pre-school  children  to 
determine  what  devices  and  techniques 
can  allow  improved  speech. 

•  Conduct  research  and  development 
in  cerebral  vascular  episodes  and  other 
neuropathies  leading  to  speech  and 
language  dysfunction  in  adults,  and 
determine  which  devices  and  techniques 
can  best  ameliorate  these  problems. 

Stimulation  of  Industry 

To  meet  the  challenge  of  providing 
devices  and  technological  products  for 
the  handicapped  community  there  is  a 
need  to  encourage  and  facilitate  greater 
business  involvement  in  the 
development  and  distribution  of  these 
devices  and  equipment  because  private 
industry  has  the  necessary  resources 
required  to  make  new  and  improved 
products  more  readily  available. 

•  Conduct  a  study  of  the  market  for 
technology  for  the  handicapped, 
including  demand,  distribution  of 
demand  among  groups  with  various 
types  of  handicaps,  and  among  regions, 
and  cost  considerations. 

•  Study  of  incentives  to  promote  * 
business  investment  in  ventures  that 
have  potentially  high  social  benefit 
which  at  present  are  not  profitable. 
Incentives  to  be  studied  include:  (1)  Low 
cost  loans  or  grants;  (2)  tax  abatements; 
(3)  contracting  arrangements  related  to 
government  purchases. 

•  Conduct  a  comprehensive  study  of 
disincentives  to  business  investment 
including:  patent  policy,  product 
liabiUty;  and  third  party  payment 
problems. 

Transportation 

The  vast  majority  of  handicapped 
people  do  not  use  mass  transit  systems 
because  of  accessibility  problems. 
Vehicle  design,  limited  routes,  need  to 
coordinate  connections  among 
transportation  modes,  and 
inaccessibility  of  destination  points 
from  transit  terminal  points  are  some  of 
the  problems.  Individual  vehicles  also 
present  problems  of  vehicle  design  and 
operation,  cost,  and  safety  issues. 

•  Research  and  develop  alternatives 
for  existing  mass  transit  systems  for  the 
handicapped  community  and 
demonstrate  projects  of  "model" 


systems  to  verify  worlcable  solutions. 
Include  innovations  to  improve 
interfaces  between  different  transit 
modes  and  facilitate  intermodal 
transfer. 

•  Conduct  a  program  to  develop  a 
"universal"  wheeldiair  restraint  system 
for  both  driver  and  passenger  and  to 
improve  overall  wheelchair  design  of 
tubular  frame  models  to  allow  their  use 
as  a  vehicle  seat. 

•  Conduct  studies  on  handicapped 
drivers'  accident  and  traffic  violation 
records  to  provide  more  acoirate  data 
on  which  to  base  insurance  rates. 

•  Stimulate  the  private  sector  to 
develop  energy-efficient  cars,  including 
electrical  ones,  which  can  accommodate 
a  wheelchair  whether  occupied  or 
unoccupied. 

•  Evaluate  all  currently  available 
handicapped  driver  control  systems  and 
personal  licensed  vehicle  adaptations 
and  mmodifications  to  determine  the 
most  appropriate  devices  and 
combinations  of  devices  for  disable 
persons  with  various  types  of  physical 
and  sensory  abilities. 

Prostheses,  Orthoses  and  Functional 
Electrical  Stimulation 

Several  million  persons  have  neuro- 
musculoskeletal  impairments  that  cause 
abnormal  limb  and/or  spinal  functions 
which  can  be  ameliorated  by 
technological  systems.  Current  devices 
are  often  cumbersome,  uncomfortable, 
imattractive  and  expensive. 

Millions  of  persons  have  impariments 
of  function  and  deformity  of  the  feet  as  a 
result  of  disease,  trauma,  and  congenital 
abnormality.  There  is  a  substantial  need 
for  custom  orthopedic  footwear  to 
provide  improved  comfort,  function  and 
appearance,  as  well  as  to  reduce  the 
incidence  of  surgical  intervention  for 
these  people. 

•  Determine  which  materials  and 
fabrication  methods  provide  the  best 
means  for  producing  orthotic  devices 
which  are  lighter  weight,  more 
comfortable  and  more  cosmetic,  while 
reducing  fabrication  time  and  costs. 

•  Develop  new  orthotic  techniques 
and  principles  that  avoid  overbracing  so 
that  an  orthosis  designed  to  correct  one 
problem  does  not  interfere  with  the 
function  of  other  normal  activities. 

•  Develop  practical  orthotic  joints 
that  conform  to  anatomical  joint  motion 
and  maximize  function. 

•  Develop  improved  spinal  orthoses 
which  are  effective  in  reducing  or 
limiting  spinal  deformity  while  be^ 
comfortable  and  cosmetically 
acceptable. 

•  Design  and  develop  devices  and 
modes  of  therapy  utilizing  functional 
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eleclricid  stimolatioa  and  biofeedback 
trainiag  for  impairments  resolting  from 
stroke,  head  tajiiry  and  cerebral  paUy. 

•  Design  and  develop  devices  and 
modes  of  therapy  utilizing  functional 
electrical  stimulation  in  combination 
with  passive  or  active  orthotic  systems 
to  restore  or  assist  fmction  m  pers<nis 
with  spinal  cord  discontinuity  or 
deformity. 

•  Design  and  develop  devioes  and 
modes  of  therapy  utilizing  functional 
electrical  stimulation  to  restore  or  assist 
bowel  and  bladder  function. 

•  Develop  innovadve  approaches  to 
the  attachment  of  prostheses  to  human 
beings,  featuring  greater  compatibility 
and  natwal  transition  £rom  flesh  to 
apparatus. 

•  Determine  ways  to  utilize  new 
technology  and  materials  to  reduce  the 
time  needed  to  fabricate  and  fit 
prostheses. 

•  Develop  powered  upper-limb 
prostheses  which  have  characteristics 
more  commensurate  with  those  of 
"normal"  human  joints. 

•  Develop  simple  devices  that  permit 
conscious  control  of  multifunctioaa]  arm 
prostheses. 

•  Investigate  sensory  and 
proprioceptive  aspects  of  the 
prostheses/himian  interface. 

•  Design  and  develop  an 
experimental  computer-aided  design 
system  for  custom  orthopedic  footwear 
using  existing  technologies  that  convert 
optical  and/or  tactile  iiiionnation  into 
digital  form  to  produce  inputs  yielding 
visual  displays  of  the  foot  and  aidde 
from  variable  but  controllable 
viewpoints. 

•  Design  and  develop  methods  using 
graphic  dBsplays  for  modification  of  foot- 
ankle  displays  to  produce  corrections 
required.  Utilize  clinical  pressure 
distribution  matrix  systems  to  assist 
modifications  and  produce  individually 
designed  foot  lasts,  shoe  inlays  or  inlay 
molds  using  computer  aided  millery 
molding  equipment 

New  Geaeratioa  Hearing  Aid  Reaearcb 

Hearing  aids  can  be  used  to  various 
degrees  of  satisfaction  by  those  persons 
impaired  by  conductive,  sensorineural, 
mixed  conductive  and  sensorineural, 
and  central  hearing  losses. 

Hearing  aid  technology  has  advanced 
to  a  state  where  it  could  benefit  from 
additional  research  to  improve  the 
quality  of  amplification  and  frequency 
responses  produced. 

•  Conduct  research  and  developieot 
into  new  concepts  in  hearing  aids  and 
ccndaot  evaluation  and  demonstralkn 
pn^ects  on  these  new  concepts. 

•  Initiate  a  five-year  pni§nni  lo 
develop  performance  evaluation 


standards  for  hearing  aids,  evaluate 
existing  aids,  and  dcrvelop  diagnostic/ 
prescriptive  tests  and  common 
prescriptive  criteria. 

•  Evaluate  responses  of  hearing- 
handicapped  individuals  to  use  of  new 
generation  hearing  aids. 

Work  Site  Modification 

Employability  for  handicapped 
persons  could  be  gready  enhanced  by 
technological  and  social  modifications 
to  the  woA  site.  These  can  include 
adaptations  of  equipment  and  work 
stations,  access  to  woric  sites  and 
auxiliary  locations,  relocation  of 
workers,  or  other  modifications  to  the 
environment  Work  site  modification 
can  be  useful  in  maintaining 
employability  for  the  worker  who 
acquires  a  disability  as  well  as  for 
imemployed  handicapped  populations. 

•  Conduct  a  series  of  case  studies  in 
Innovative  work  site  modification  to  test 
the  effectiveness  of  each  modification 
and  develop  standards  and  criteria  for 
eacL 

•  Classify  and  objectively  describe 
places  of  work  in  terms  related  to  client 
functional  assessment  indicators. 

•  Conduct  a  series  of  case  studies  in 
innovative  eqaipmeBt  modifications  and 
development  to  document  the  most 
effective  means  of  aH«prii\g  work 
environments  and  equipment  to  solve 
problems  within  industiy. 

•  Develop  a  training  program  for  VR 
counselors  in  the  use  of  woriqiiace 
modification  and  special  equipment 

•  Design  technology  to  mechanize 
and  automate  production  systems  in 
sheltered  workshops  and  to  minimize 
the  impact  of  fimctional  impairment  in 
severely  handicapped  individuals. 

Low  Back  Pain 

Disability  as  a  res«dt  oi  low  back^ain 
is  one  of  the  most  common 
handicapping  conditions  affecting 
millions  of  Americans  and  limitii^  their 
productivity.  Very  litUe  systematic 
coordinated  research  has  been  focused 
upon  the  rehabilitation  of  persons  with 
chronic  low  back  syndrome.  The 
complexity  of  the  problem  has  resulted 
in  very  few  scientists  willing  to 
undertake  research  in  this  area.  It  is 
anticipated  that  this  area  can  benefit 
from  coooeiHiated.  coordinated  research 
which  comhines  the  efforte  of  the 
medical  and  engineering  soentists. 

•  Design  and  develop  methods  and 
equipment  to  quantify  low  back  pain 
including  pain  perception  and  measure 
limitation  of  motion. 

•  Evahwte  cidstiag.  and  design  and 
develep  new,  orlholie  systeaas  used  to 
Immobfiza  the  low  back  and  to  mocfify 


chairs,  seating,  and  other  environmeaCal 
components  to  reduce  low  back  pain. 

•  Evaluate  the  effectiveness  of 
electrical  stimulation  for  the  control  of 
low  back  pain  and  for  increasing 
muscular  strength  to  stabilize  the  low 
back. 

•  Evaluate  existing  exercise  regimens 
and  design  new  ones  to  reduce  the 
incidence  of  low  back  pain. 

Quantification  of  Motor  Peifonnanoe 

At  present  therapeutic  treatment  of 
physically  impaired  individuals  is 
usually  evaluated  subjectively  by 
clinicians  on  the  basis  of  experience. 
The  development  of  new  diagnostic 
systems  based  on  current  teclinology 
can  save  years  of  ineffective  treatment 
by  redirecting  resources  to  more 
effective  therapeutic  treatment  This  will 
result  in  more  rapid  rehabilitation  for 
more  people  and  tfans  be  mote  cost 
effective. 

•  Develop  instrumentation  to  measure 
the  energy  expenditure  in  walking  for 
various  disabilities  with  and  without 
internal  and  external  devices  such  as 
joint  replacements  or  braces.  Quantify 
which  devices  and/or  treatmoit 
methods  provide  the  most  effective 
performance. 

•  Develop  instrumentation  that 
accurately  measures  spasticity  and  test 
various  drugs  (under  FDA  certificatioB), 
treatment  methods,  and  devices 
designed  to  reduce  uncontrolled 
spasticity. 

.   •  Develop)  quantification  technlqoes 
to  measure  functioning  and  performance 
of  appropriate  body  systems 
indididually  or  in  combination. 

•  Develop  precise  instrumentation  to 
measure  the  active  range  of  motion  and 
strength  at  all  joints  in  the  extremities. 

Research  and  DeoMinstratioa  Profecta 

NIHR  proposes  that  research  in  the 
following  IB  areas  be  conducted  throng 
discrete  research  and  demonstration 
projects. 

Interpreten  for  the  Deaf 

Both  the  Education  of  AS 
Handicapped  CSiildren  Act  of  1975  {IHib. 
L  94-142)  and  section  504  of  the 
Rehabilitation  Act  of  1973  [Pub.  L  flS- 
112)  have  had  a  profound  impect  on  die 
deaf  coramonity.  New  opportunities 
have  led  to  a  demand  for  greater  quality 
and  quantity  of  interpreter  services  for 
deaf  persons. 

Not  only  deaf  faidividuals  but  also 
service  providers  and  institutions  <xfAk 
use  the  services  of  iatsrpreteis  in 
discharging  their  duties. 

•  Identify  charaoterietica  of 
successful  manoal  and  oral  iateipratars 
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for  deaf  individuals  for  use  in  training, 
evaluating,  and  certifying  new 
interpreters. 

•  Study  evaluation  as  a  process  that 
leads  to  appropriate  certification  of 
interpreters  for  deaf  persons,  address 
the  quality  and  content  of  evaluation 
materials  and  consistency  of  evaluation 
procedures  among  States,  and  establish 
reliabiHty  and  validity  measures  for  the 
entire  evaluation/certification  process. 

•  Develop  an  evaluation  measure  of 
entrance  and  exit  skills  for  interpreter 
trainees  to  determine  what  is  needed  to 
produce  good  interpreters  on  a  timely, 
cost-effective  basis. 

•  Conduct  research  relating  to  the 
employment  of  interpreters  and  the  deaf 
consumer  of  services,  and  the 
geographic  projections  for  future 
demand. 

•  Evaluate  current  curricula  used  in 
training  interpreters,  measure  their 
effectiveness,  and  develop  improved, 
tested,  and  more  uniform  instructional 
packages  for  training  both  manual  and 
oral  interpreters  for  deaf  individuals. 

Rural  Outreach  ^ 

Severly  handicapped  persons  in  rural 
areas  are  hampered  in  their  ability  to 
hve  independently  by  remoteness  &om 
services  and  resources.  At  the  same 
time,  there  are  existing  outreach 
networks  which  could  be  used  to  benefit 
this  population. 

•  Develop  and  test  innovative  models 
for  using  existing  outreach  networks 
such  as  Home  Demonstration  Agents  for 
the  dehvery  of  independent  living 
services  to  deinstitutionalized  and  other 
severely  handicapped  persons  in  rural 
areas. 

Private  Sector  Rehabilitation 

There  is  evidence  of  increasing 
private  sector  involvement  in  some 
types  of  rehabilitation  activities.  It  is 
important  to  assess  appropriate  roles  for 
public  and  private  sector  rehabilitation 
activities  tmd  to  determine  whether  the 
approaches  and  techniques  developed  in 
one  sector  can  be  advantageously 
transferred  to  the  other. 

•  Analyze  private  sector  hiring  of 
disabled  individuals,  trends  and 
patterns  thereof,  aild  the  role  of  private 
placement  services  in  these  hires. 

•  Review  existing  rehabilitation 
efforts  in  workmen's  compensation 
programs  in  various  businesses  and 
industries,  and  develop  alternative 
model  programs  for  appropriate  classes/ 
groups  of  workers. 

•  Analyze  the  growing  field  of  private 
rehabilitation  services  to  identify  its 
research  needs,  exemplary  service 
practices,  impact  on  public 


rehabilitation  programs,  and 
implications  for  public  policy. 

Economics  of  Disability 

Among  the  reasons  more  advanced 
economic  analysis  of  the  impact  of 
rehabilitation  is  needed  now  are:  (1) 
Major  economic  initiatives  now 
underway  require  study  as  to  their 
impact  on  disabled  people;  (2)  the  value 
of  rehabilitation  programs  in  economic 
terms  is  a  vital  ingredient  in  formulating 
public  policy  about  the  nature  of  future 
rehabilitation  programs  and  on  the  level 
of  support;  (3)  advances  in  economic 
analysis,  including  econometrics, 
simulation  models,  benefit-cost  analysis, 
and  other  methodological  approaches 
are  now  available. 

•  Compare  trends  in  expenditiu-es  for 
rehabilitation  services  with  those  for 
transfer  payments  and  medical 
insurance. 

•  Evaluate  the  impact  on 
handicapped  individuals  of  changes  in 
the  organization  of  intergovernmental 
rehabilitation  efforts.  Determine 
methods  to  continue  management 
support  services' with  minimum 
resources  and  minimal  Federal 
involvement. 

Work-Study  Programs  for  Disabled 
Students 

Improved  methods  are  needed  to  ease 
the  transition  of  disabled  students  from 
school  or  college  to  work  and  at  the 
same  time  provide  them  greater 
participation  in  career  choice  and 
meaningful  career  exposures  prior  to 
placement.  Research  in  cooperative 
education  indicates  that  such  an 
approach  or  similar  work-study  methods 
can  be  very  effective  in  meeting  these 
goals,  yet  tiiere  is  little  information  or 
knowledge  in  this  area. 

•  Determine  the  reasons  for  low 
participation  of  disabled  students  in 
work-study  and  cooperative  education 
programs. 

•  Determine  the  components  of  these 
programs  and  which  adaptations  are 
most  appropriate  for  disabled  students. 

•  Design  and  demonstrate  innovative 
approaches  in  cooperative  school-work 
programs  for  disabled  students. 
Including  vocational  training  and 
coordination  with  independent  living 
and  facilities  programs. 

•  Develop  strategies  to  optimize 
involvement  of  handicapped  persons  in 
vocational  education. 

Developmental  Processes  as  Indicators 
of  Learning  Disabilities 

Learning  disabilities  include 
perceptual  disorders  and  language 
deficits  and  are  associated  with  math 
and  reading  problems,  hyperactivity. 


and  poor  social  relationships.  Learning 
disabilities  remain  difficult  to  diagnose 
and  predict:  neither  effective  prevention 
nor  early  intervention  are  possible 
without  a  more  complete  knowledge 
base. 

•  Develop  instnmients,  methods,  and/ 
or  techniques  to  identify  factors  that 
may  predispose  children  to  learning 
disabilities. 

•  Examine  the  correlations  and 
productive  utility  of  these  factors. 

•  Develop  and  implement  appropriate 
early  rehabilitation  strategies  and 
programs  to  reduce  the  consequences  of 
learning  disabilities. 

Mental  Health  in  Mental  Retardation 

Mentally  retarded  persons  are  highlji 
susceptible  to  a  range  of  mental, 
emotional  and/or  behavioral  disorders. 
Efforts  to  integrate  mentally  retarded 
individuals  into  the  commimity  place 
additional  strains  on  their  limited 
adaptive  behavioral  skills. 

•  Develop  an  improved  knowledge 
base  of  the  causes  and  successful 
treatment  of  mental  health  and  behavior 
problems  in  mentally  retarded 
individuals. 

•  Develop  effective  prevention  and 
treatment  procedures  and  related 
service  delivery  systems  for  mentally 
retarded  persons  with  mental  health  and 
behavior  problems. 

Recreation 

Handicapped  people  are  often  tmable 
to  particpate  in  many  recreational  and 
leisure  activities  such  as  hobbies, 
avocations,  entertainment,  and  sports. 
In  addition,  they  are  prevented  fi-om 
using  some  facilities  because  of  their 
inaccessibility,  unsuitable  equipment,  or 
inadequate  staff. 

•  Demonstrate  an  accessible  and 
usable  recreation  and  leisure  program 
that  allows  inclusion  of  handicapped 
individuals. 

•  Develop  protocols  for  fitness 
programs  for  handicapped  individuals  to 
be  carried  out  within  the  home  as  well 
as  in  fitness  courses  adapted  for 
disabled  persons. 

Use  of  Adaptive  Devices 

There  are  many  assistive  devices 
which  are  rarely  prescribed  or 
infrequentiy  used.  There  has  been  little 
systematic  investigation  of  the  factors 
that  affect  the  prescription  and 
utilization  of  adaptive  devices  and 
equipment. 

•  Investigate  the  attitudes, 
perceptions,  and  motivating  factors  that 
affect  disabled  individuals'  acceptance 
of  adaptive  equipment  and  assistive 
devices. 
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•  Investigate  the  attitudes  and 
perceptions  of  rehabilitation 
professionals  as  they  facilitate  or 
impede  the  prescription  and/or  adoption 
of  the  products  of  rehabilitation 
engineering,  adaptive  devices  and 
equipment. 

•  Develop  strategies  and  techniques 
for  modifying  clients'  and  clinicians' 
attitudes  and  behaviors  to  facihtate 
acceptance  of  adaptive  equipment. 

•  Provide  means  of  feedback  of 
consumer  and  clinician  opiniona  to 
those  who  research,  design, 
manufacture,  or  distribute  assistive 
devices. 

Independent  Living 

New  emphasis  on  independent  living 
necessitates  the  development  of  new 
models  of  service  delivery,  new 
technology,  and  new  knowledge  of 
successful  independent  living  models. 

•  Develop  and  implement  a  mode  for 
the  application  of  scientific  systems 
analysis  to  the  delivery  of  a  range  of 
services  for  handicapped  persons.  Areas 
to  be  addressed  include  housing, 
transportation,  employment, 
communications,  health  care,  education, 
and  cost  analysis. 

•  Develop  and  evaluate  systems  to 
control  personal  environments  designed 
to  produce  supportive  environments  for 
handicapped  persons. 

•  Develop  optimal  housing  design 
criteria  and  standards  that  utilize 
human  factors  and  anthropometric  data 
derived  from  disabled  persons  in 
independent  living  situations. 

•  Develop  optimal  retrofitting  systems 
♦hat  will  allow  existing  housing  to  be 
modified  to  better  serve  the  needs  of 
disabled  persons  at  reasonable  cost  and 
minimal  disruption. 

•  Design  and  develop  remote  signal 
systems  for  monitoring  safety  and  health 
of  severely  disabled  persons  from  a 
central  community  control  center  to 
facilitate  immediate  assistance. 

•  Conduct  analytic  studies  of  existing 
independent  living  centers  to  determine 
the  characteristics  that  foster  successful 
outcomes. 

•  Develop  criteria  and  guides  for 
selection,  training,  and  employment  of 
peer  counselors  for  independent  living 
programs,  including  guidelines  for 
appropriate  goals. 

•  Develop  methods  for  assisting 
elderly  persons  with  disabilities, 
including  those  requiring  institutional 
care,  to  maintain  maximum 
independence. 

•  Develop  methods  for  involving 
family  members  in  programs  of 
independent  living  for  hfuidicapped 
individuals. 


•  Study  factors  in  successful  matches 
of  foster  home  and  client  characteristics. 

Severe  Bums 

It  is  estimated  that  more  than  two 
million  persons  per  year  receive  bums 
requiring  medical  attention. 
Approximately  70,000  of  those  require 
hospitalization,  and  another  9,000  die. 
Recent  studies  indicate  that  successful 
rehabilitation  is  possible  for  95  percent 
of  bum  victims,  provided  treatment 
during  the  acute-care  and  first  year  post- 
bum  period  is  adequate  to  prevent 
contractures  and  severe  hypertrophic 
scarring. 

•  Evaluate  long-term  rehabilitation 
efforts,  using  various  outcome  measures 
and  identify  factors  important  in 
success. 

•  Develop  national  consensus  for 
preventive  treatment,  and  bum 
rehabilitation  procedures  to  develop  an 
adequate  rehabilitation  program  for 
bum  medicine. 

•  Assess  rehabilitation  needs  of 
adolescents  and  young  adults  burned  in 
childhood:  evaluate  psychological  and 
social  adjustment  of  young  adults 
burned  in  childhood,  including  a  study 
of  relationship  of  age-at-onset  to 
adjustment  process;  identify  problems 
and  stages  in  long-term  adjustment 
process. 

•  Explore  relationship  of  medical 
preventive  rehabilitation,  such  as 
splints,  pressure,  and  surgical 
reconstruction,  to  outcome  measures, 
including  function,  mobility,  dexterity, 
and  wound  healing. 

Chronic  Obstructive  Pulmonary 
Diseases  (COPD) 

Chronic  obstructive  pulmonary 
diseases  like  emphysema,  chronic 
bronchitis,  cystic  tibrosis.  asthma,  black 
lung  disease,  and  tuberculosis  kill  early 
in  life  and  account  for  considerable 
years  of  lost  work  and  limitation  on 
health  and  functioning.  In  1975, 
treatment  costs  for  COPD  amounted  to 
$7.5  billion. 

•  Evaluate  the  effectiveness  of 
bronchial  hygiene  (including  antibiotic 
therapy)  in  treatment  of  patients  with 
chronic  bronchitis. 

•  Evaluate  the  value  of  pursed  lips 
and  "abdominal"  breathing  techniques 
in  the  treatment  of  patients  with 
predominant  pulmonary  emphysema. 

•  Develop  knowledge  and  techniques 
to  maximize  the  vocational  options  of 
young  people  with  crystic  Rbrosis. 

Multiple  Sclerosis 

Multiple  sclerosii  afflicts  as  many  as 
500,000  persons  in  the  United  States. 
Although  there  is  now  no  known  cure 
for  multiple  sclerosis,  there  is  a 


substantial  need  for  rehabilitation 
modalities  to  restore  or  maintain 
physical  function  and  retard  the 
disabling  effects  of  this  disease. 

•  Study  the  effect  of  exercise  and 
drug  therapy  on  physical  performance  in 
persons  with  multiple  sclerosis. 

Spinal  Cord  Injury 

It  is  estimated  that  175,000  to  200.000 
persons  have  spinal  cord  injuries  (SCI), 
with  new  incidences  occurring  at  a  rate 
of  8  to  10,000  annually.  Care  is  costly 
and  complicated  due  to  generally  young 
age  of  onset  and  to  the  involvement  of 
most  body  systems. 

•  Develop  and  evaluate  methods  of 
treatment  for  urinary  tract  management 
in  spinal  cord  injured  persons. 

•  Study  the  mechanisms,  prevention, 
and  treatment  of  life  threatening 
respiratory  and  circulatory 
complications  in  persons  with  SCL 

•  Identify  and  describe  the  basic 
pathophysiological  mechanisms  of 
secondary  neurological  complications  in 

sa. 

•  Investigate  the  precipitating  factors 
and  causative  mechanisms,  including 
etiologic  factors  of  pastrointestinal 
stress  reaction  in  the  acute  traumatic 
phase. 

Technology  Evaluation 

It  is  important  to  improve  the  national 
capabihty  for  testing  and  evaluating 
products  developed  to  assist 
handicapped  individuals,  in  order  to 
assure  the  safety,  utility,  feasibility  and 
appropriateness  of  such  technological 
developments.  Products  may  include 
mobility  or  communication  aids, 
prostheses,  orthoses,  adaptive  devices 
for  daily  living,  or  enviroimiental  control 
systems,  for  example. 

•  Develop  guidelines  for  establishing 
performance  and  safety  criteria  and 
methods  to  test  products  against  such 
criteria.  This  includes  procedures  for 
utilizing  existing  test  and  evaluation 
systems  such  as  that  of  the  Veterans 
Administration. 

•  Develop  guidelines  on  how  to 
design  protocols  for  clinical  and/or  Beld 
evaluation  and  how  to  manage  such 
evaluations. 

•  Demonstrate  how  to  effectively 
disseminate  the  results  of  tests  and 
evaluations  to  disabled  persons  and 
others  in  the  rehabilitation  delivery 
systenL 

Deaf  Communications  Systems  and 
Telecommunications 

The  large  population  of  auditoriaUy 
impaired  individuals  requires  careful 
matching  of  available  technology  widi 
existing  needs  and  the  development  of 
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new  systems  to  promote  and  enhance 
conununication  capabilities  with  other 
people,  both  m  person  and  through 
telecommunication  networks.  Problems 
with  current  technology  include  high 
cost  and  short  useful  life  of  equipment 
and  high  cost  and  excessive  time 
required  for  repairs. 

•  Develop  speech  vocoders  (devices 
designed  to  display  speech  sounds 
either  visually  or  tactually)  utilizing 
modem  micro-processor  technology  and 
determine  methods  of  improving 
cutaneous  and/ or  visual  displays. 

•  Develop  devices  for  flexible  use  of 
existing  teletypewriters  (TTYs), 
including  those  of  home  computers. 

•  Investigate  the  possibility  of 
creating  time-sharing  networks  to 
reduce  costs  of  long-distance 
communication  for  deaf  persons. 

Intergenerational  Self-Sufficiency 
Services 

It  is  estimated  that  there  are  more 
than  20  million  preschool  aged  children 
in  the  United  States,  approximately  one- 
half  of  whom  have  both  parents  in  the 
work  force.  An  almost  identical  number 
of  Americans  aged  65  or  older  an 
residents  of  nursing  homes  and  many  of 
these  persons  are  only  slightly  disabled. 
A  model  program  could  be  developed  to 
selectively  place  preschool  children 
(handicapped  or  not]  who  are  in  day 
care  centers  and  elderly  (slightly 
disabled)  nursing  home  residents  in 
conjoint  settings  to  simultaneously 
provide  adult  care  for  the  children  and 
improve  the  emotional  health  of  the 
elderly  handicapped  persons. 

•  Idenify  the  most  sutiable  care 
environment  fw  the  conduct  of  such  a 
program  and  develop  criteria  and 
standards. 

•  Identify  the  types  of  handicapping 
conditions  and  other  factors  most  suited 
to  participation  of  children  and  elderly 
in  these  programs  and  identify  criteria 
to  be  used  in  determining  the  best  matdi 
of  preschoolers  and  elderly  persona. 

Special  Populations 

It  is  apparent  that  minority 
populations  such  as  Blacks  and 
Hispanics  have  unique  handicapping 
problems.  There  appears  to  be  a 
differential  distribution  of  handicapping 
conditions  among  various  minority 
populations,  although  doaunentation  is 
inadequate.  Further,  it  is  clear  that 
vocational  rehabilitation  services  are 
underutilized  for  reasons  that  are  not 
documented  and  there  are  no  known 
systems  to  improve  service  delivery. 

•  Document  the  unique  handicapping 
problems  and  rehabilitation  needs  of 


one  or  more  minority  populations. 

•  Determine  causes  of 
underutilization  of  vocational 
rehabilitation  services. 

•  Design  and  demonstrate  model 
service  delivery  programs  to  meet  the 
needs  of  one  or  more  of  these 
populations. 

•  Provide  for  a  grant  award  to  at  least 
one  historically  black  coUege  or 
university  to  investigate  variables 
significant  to  disabilities  in  black 
persons  and  establish  and  evaluate  a 
model  service  delivery  program  for  this 
populatioD. 

Knowledge  DisseminatiQn  and 
Utilization 

NIHR  proposes  that  research  in  the 
following  two  areas  be  accomplished 
through  Knowledge  ENssemination  and 
Utilization  Projects. 

bitematioaal  Information  Exchange 

There  is  a  need  to  assess  research 
informaticn  and  exemplary  programs  in 
other  coontries  against  identi^ed  needs 
in  the  United  States  as  well  as  to 
transmit  rehabibtatian  knowledge  to 
other  countries  in  need. 

•  Conduct  surveys  of  practices  and 
programs,  develop  a  compendinm 
describing  such  programs,  practices,  and 
devices  available  in  other  countries,  and 
disseminate  findings  within  the  United 
States. 

•  Develop  demonstrations  hichiding 
training  and  other  activities  designed  to 
improve  knowledge  exchange  between 
the  United  States  and  other  countries. 

•  Provide  (^>port]initys  fw  the 
international  exchange  of  researchers 
and  others  in  order  to  improve 
communications  about  developments  in 
rehabilitation  knowledge  and  increase 
the  skill  level  of  rehabilitation 
personnel 

Utilization  of  Research  Results 

There  is  a  need  to  promote  the 
widespread  adoption  of  new,  tested  and 
validated  practices  and  exemplary 
programs  resulting  from  rehabilitation  "^^ 
research  and  training  which  will 
improve  and  generally  enhance  the 
service  delivery  system  for  disabled 
individuals.  Projects  should  include  one 
or  more  of  the  following  functions: 

•  Develop  regionally  based  prograjbs 
to  provide  technical  assistance,  and 
access  to  research  information, 
exemplary  programs  and  training 
opportunities  provided  by  NIHR,  its 
grantees,  or  other  governmental  entitiet. 

•  Establish  and  maintain  •  screening 
activity  to  select  those  innovations  in 
the  field  with  the  greatest  potential  Ibr 


improving  practice  and  develop 
materials  to  disseminate  validated 
results  of  research,  training,  and 
exemplary  programs. 

(Catalog  of  Federal  Domestic  AMittance  No. 
S4.133 — National  biatitute  of  Handicapped 

Research) 

Dated  May  14. 1982. 
T.  H.  B«U, 

Secretary  of  Education. 

|FR  Doc  82-1351S  ni««l  S-ia-82;  »Ai  tm] 
WUJW0C006  MSSOI  ■ 


DEPARTMENT  OF  ENERGY 

Proposed  Rnding  of  No  Signif  icartt 
Impact  Fuel  Materials  Facility, 
Savannah  RIvar  Plant,  Aikan,  South 
Carolina 

agency:  Department  of  Energy. 
action:  Notice  of  availability  of 
environmental  assessment  and  proposed 
finding  of  no  significant  impact  for  the 
construction  and  operation  of  the  Naval 
Reactor  Fuel  Materials  Facility. 

summary:  The  Department  of  Eneigy 
has  prepared  an  environmental 
assessment  for  the  proposed 
construction  and  operation  of  the  Naval 
Reactor  Fuel  Materials  Facility  at  the 
Department's  Savaimah  River  Plant  near 
Aiken,  South  Carolina  (copies  of  the 
assessment  are  available  upon  request]. 
Based  upon  the  analysis  in  the 
environment  assessement,  a  proposed 
Finding  of  No  Significant  Impact  has 
been  prepared  and  is  presented  below. 
The  Finding  is  being  made  available  for 
public  review  and  comment  for  30  days 
before  the  Department  makes  its  final 
determination  whether  to  prepare  an 
environmental  impact  statement 

DATE:  Comments  must  be  postmarked 
no  later  than  ]une  18, 1982. 
ADDRESS:  Address  comments  to,  and 
obtain  copies  of  the  envirormiental 
assessment  from:  Roger  P.  Whitfield. 
Director.  Fuel  Materials  Facility  Project 
Office,  Department  of  Energy,  P.O.  Box 
A,  Aiken.  South  Carolina  29801. 

Proposed  Finding  of  No  Significant 
Impact 

The  proposed  action  involves  the 
construction  and  cqwratioa  of  Ae  Naval 
Reactor  Fuel  Materials  Facility  at  the 
Department  of  Energy's  Savannah  River 
Plant  (SRP)  near  Aiken,  South  Carohna. 
The  facility  will  convert  enriched 
uranium  into  a  form  suitable  for  use  in 
the  fabrication  of  reactor  cores  for 
propulsion  of  the  ships  of  the  Naval 
Nuclear  Fleet  The  Feel  Material* 
Facility  will  argnment  the  production  of 
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fuel  material,  currently  limited  to  an 
existing  commerical  supplier,  as  a 
contingency  against  unforseen  events. 

There  are  no  known  sigiflcant 
environmental  impacts  associated  with 
the  proposed  action.  The  Fuel  Materials 
Facility  will  be  located  on  a  previously 
cleared  6-acre  site  in  an  existing  SRP 
operating  area.  Minor  construction 
impacts  will  be  experienced,  including 
minimal  increases  in  particulate 
emissions  and  noise  levels  at  the  SRP 
boundary.  The  peak  construction  work 
force  demand  for  580  employees  will 
primarily  be  met  by  the  local  labor 
force.  Imimigration  of  an  estimated  180 
construction  employees  should  have  a 
minor  effect  on  land  use,  housing  and 
social  services.  No  impacts  are  expected 
on  historic  or  archeologocial  sites  or 
ecological  resources. 

The  routine  operation  of  the  proposed 
Fuel  Materials  Facility  will  result  in 
atmospheric  and  liquid  radiological 
releases  that  will  be  substantially  below 
naturally  occurring  (background)  levels. 
Similary,  even  the  most  serious  accident 
(tornado)  would  result  in  a  maximum 
individual  dose  (at  the  SRP  boundary  6 
miles  away)  of  1.9  millirem,  which  is  2 
percent  of  naturally  occurring  levels  and 
0.4  percent  of  the  Department's  standard 
for  radiation  protection  (DOE  Order 
5480.1). 

Nonradiological  releases  will  not 
signficantly  affect  the  environment 
Atmospheric  emissions  will  result  in 
maximum  offsite  concentrations  that  are 
substantially  below  background  levels 
and  will  have  a  negligible  effect  on  air 
quality.  The  liquid  effluents  will  result  in 
increased  concentrations  of  pollutants  in 
onsite  streams;  however,  levels  will  be 
well  below  drinking  water  standards  (40 
CFR  Part  140  and  Part  143)  and  changes 
in  offsite  concentations  in  the  Savannah 
River  will  be  undetectable. 

The  alternatives  to  the  proposed 
action  considered  were:  no  action, 
commerical  production,  alternative 
processes  and  alternative  DOE  sites. 
The  no-action  alternative  is  considered 
unacceptable  because  of  project  need. 
Commerical  production  of  fuel  materials 
was  eliminated  as  a  viable  alternative 
due  to  requirements  by  commercial 
firms  for  Government  funding  and 
assumption  of  finanical  risks. 
Alternative  processes  were  precluded 
from  consideration  since  only  one 
process  is  technically  qualified  for 
producing  fuel  materials.  A  siting  study 
identified  an  alternate  site  at  Oak  Ridge. 
Tennessee,  which  was  assessed;  no 


sigificant  difference  between  it  and  the 
SRP  were  found 

Dated  May  13, 1982. 
WilUaiB  A.  Vaughan. 

Assistant  Secretary,  Environmental 
Protection,  Safety,  and  Emergency 
Preparedness. 

(FR  Doa  «t-lie»  Piled  ^IB-St:  •:«  am) 
MLLMO  COOC  SMO-ai-M 


Federal  Energy  Regulatory 
Commission 

[Docket  Na  QF82-133-000] 

Altemative  Energy  Decisions,  Inc4 
Greenville;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  SntaH  Power  Production 
Facility 

May  12. 1962. 

On  April  29, 1982,  Altemative  Energy 
Decisions.  Inc..  84  Harlow  Street, 
Greenville,  Maine  04401,  filed  with  the 
Federal  Energy  Regidatory  Commission 
(Commission)  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's  rules. 

The  facility  will  be  located  in 
Greenville,  Maine.  The  primary  energy 
source  of  the  facility  will  be  biomass. 
The  electric  power  production  capacity 
of  the  facility  will  be  20,000  kilowatts. 
Fuel  oil  number  2  will  be  used  for  start 
up  purposes  and  will  make  up  less  than 
or  equfil  to  one  percent  of  total  fuel 
consumption.  There  is  no  other  small 
power  production  facility  located  within 
one  mile  of  the  proposed  facility.  No 
electric  utility,  electric  utility  holding 
company  or  any  combination  thereof 
has  any  ownership  interest  in  the 
facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  D.Q 
20426,  in  accordance  with  S$  1-8  and 
1.10  of  the  Conunission'i  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  on  or 
before  June  18, 1982  and  must  be  served 
on  the  appUcant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  wiUi  the 


Commission  and  are  available  for  public 

inspection. 

iCflonedi  F.  itianb. 

Secretary. 

[FR  Doc  •t-UCH  POnl  S-U-R  Mi  ^ 

aauNQ  CODE  szir-ovii 


[Docket  No.  QF82-134-000] 

Alternative  Energy  Dedeions,  inc.; 
Pittston  Farm;  Application  for 
Commission  Certification  of  Qualifying 
Status  of  a  Small  Power  Production 
FadWy 

May  12. 1082. 

On  April  29. 1982.  Altemative  Energy 
Decisions.  Inc..  84  Hariow  Street, 
Pittston  Farm.  Maine  04401.  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  rules. 

The  facility  will  be  located  in  Pittston 
Farm.  Maine.  Tlie  primary  energy  source 
of  the  facility  will  be  biomass.  Hie 
electric  power  production  capacity  of 
the  facility  will  be  20,000  kilowatts.  Fuel 
oil  number  2  will  be  used  for  start  up 
purposes  and  will  make  up  less  than  or 
equal  to  one  percent  of  total  fuel 
consumption.  There  is  no  other  small 
power  production  facility  located  within 
one  mile  of  the  proposed  facility.  No 
electric  utility,  electric  utility  holding 
company  or  any  combination  thereof 
has  any  ownership  interest  in  the 
facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  D.G. 
20426,  in  accordance  with  S  §  1-8  and 
1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  on  or 
before  June  18. 1982,  and  must  be  served 
on  the  applicant  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Phunli, 
Secretary. 

(FR  Doc  aa-lSSM  PIM  (-U-tt  MS  ^ 
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[Ooekat  Na  QF82-132-0001 

Alternative  Energy  DeciaJona,  Inc.; 
Stratton;  Application  for  Commiaalon 
Certification  of  Qualifying  Statu*  of  a 
Sntall  Power  Production  Facility 

May  12, 1982. 

On  April  29, 1982,  Alternative  Energy 
Decisions,  Inc.,  04  Harlow  Street 
Stratton,  Maine  044O1,  Hied  with  the 
Federal  Energy  Regulatory  Coounission 
(Commission)  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facili^  pursuant 
to  §  292.207  of  the  Commission's  rules. 

The  facility  will  be  located  in  Stratton, 
Maine.  The  primary  energy  sowoe  of  the 
facility  will  be  biomasa.  The  electric 
power  prodaction  capacity  of  the  taditity 
will  be  2Ojaa0  kilowatts.  Fuel  oil  mimber 
2  will  be  used  for  start  ap  porpoaes  and 
will  make  up  less  than  or  equal  to  one 
percent  of  total  fuel  consumption.  There 
is  no  other  small  power  productioii 
facility  located  within  one  auk  of  the 
proposed  facility.  No  electric  ntiUty, 
electric  utility  holding  company  or  any 
combination  thereof  has  any  ownership 
interest  in  the  facility. 

Any  person  desiring  to  be  beard  or 
objecting  to  the  granting  of  qualifying 
statiis  should  file  a  petitioii  to  intervene 
or  protest  mth  the  Federal  Energy 
Regulatory  Commissioo.  825  North 
Capitol  Street.  NE.,  WaahiagtoB^  OC 
20426.  in  accordance  with  |S  IdB  and 
1.10  of  the  Commission's  Ruie*  of 
Practice  and  Procedure.  All  sadi 
petitions  or  protests  must  be  Bled  on  or 
before  June  18, 1982  and  must  be  served 
on  the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection. 
Kennety  F.  Plumb, 
Secretary. 

[FR  Doc.  8Z-t3«)5  FIM  »-l»42:  MS  aat 
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[Project  No.  3757-001) 

City  of  BoMTtlfiil,  Utah;  Application  for 
UcMiaa(5MWorLesa) 

May  12. 1982. 

Take  notice  that  City  of  Bountiful, 
Utah  (Applicant)  filed  on  February  22. 
1982,  an  application  for  license 
(pursuant  to  the  Federal  Power  Act.  18 
U.S.C.  791(a)-825(r))  for  coostraction 
and  operation  of  a  water  power  proiect 
to  be  known  as  the  Lost  Creek  Hydro 


Project  No.  3757.  The  project  would  be 
located  on  Lost  Creek,  Weber  River,  in 
Morgan  County,  Utah.  Correspondence 
with  the  Applicant  should  be  directed 
to:  W.  Berry  Hutchings,  Manager,  City  of 
Bountiful  Li^t  and  Powrer,  196  South  200 
West,  Bountiful,  Utah  84010. 

Project  Description — The  proposed 
project  would  ntilfze  the  existing  Bnreau 
of  Reclamation's  Lost  Creek  Dera  and 
Reservoir,  operated  and  maintained  by 
the  Weber  Basin  Water  Conservancy 
District  and  would  consist  of:  (1)  A  new 
36-inch  steel  penstock  utilizing  the 
existing  outlet  works  near  the  right  dam 
abutment  (2)  a  new  powerhouse 
containing  a  turbine-generator  unit 
having  a  total  rated  capacity  of  1,000 
kW;  (3)  a  tailrace;  (4)  a  new  46-kV 
transmission  line,  1,200  feet  long;  and  (5) 
appurtenant  facilities.  The  Applicant 
estimates  that  the  average  annual 
energy  output  would  be  4,092,000  kWh. 
Project  energy  wcHild  be  utilized  by  the 
City  of  Bountiful  through  transmission 
agreements  with  Utah  Power  and  Light 
Company. 

Agency  Commenta — Federal,  State, 
and  local  agencies  that  receive  this 
notice  through  (firect  mailing  from  the 
Cmnmisaian  are  requested  to  provide 
coramenti  pursuant  to  the  Federal 
Power  Act  the  Fish  and  Wildlife 
Coordination  Act  the  Endangered 
Species  Act  the  National  Historic 
I^eservation  Act  the  Historical  and 
Archeological  Preservation  Act  the 
National  Environmental  Policy  Act  Pub. 
L  No.  88-29.  and  other  applicable 
statues.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
firom  the  AppUcant.  If  an  agency  does 
not  file  comments  within  the  time  set 
below,  it  will  be  presumed  to  have  no 
comments. 

Competing  Applications — This 
application  was  filed  as  a  competing 
application  to  Western  Hydro  Electric 
Incorporated's  applicatioa  for  Project 
No.  5243  filed  on  August  18, 1981.  Public 
notice  of  the  filing  of  the  initial 
application,  which  has  already  been 
given,  established  the  due  date  for  filing 
competing  applications  or  notices  of 
intent  In  accordance  with  the 
Commission's  regulations,  no  competing 
applications  for  licenses  or  exemptions, 
or  notices  of  intent  to  file  competing 
applications,  will  be  accepted  for  Ming 
in  response  to  this  notice.  [5tee.- 18  CF.R. 
9  4.30  et  seq.  or  1 4.101  et.  seq.  (1981),  as 
appropfiate.] 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  subntit 
comments,  a  protest,  or  a  petition  to 


intervene  in  accordance  with  the 
reqirements  of  the  Roles  of  Practice  and 
Procedure.  18  CFR  1.8  or  IJO  (1980).  fai 
determining  the  appropriate  action  to 
take,  the  Coaunisston  will  consider  all 
protests  at  other  comments  filed,  but 
only  those  who^file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  conunent^ 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  {uoe  8, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  tide  "COMMENTS ". 
"PROTESTS",  or  TETmON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  docmnents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington.  D.C  20426.  An 
additional  copy  must  be  sent  to:  Fred  ^ 
Springer,  Chief.  Apphcations  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary.  , 

[FR  Doc.  12-USV  FIM  5-l»-K:  MB  1^ 
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[Proiect  No.  2952-001] 

City  Of  Idaho  Falla,  Idatw;  Intant  To 
Prapara  Envlroninantai  Impact 
Statement  and  Notica  of  Scoping 
Maetlng  and  Public  Saaaion 

May  12. 1962. 

The  City  ot  Idaho  Falls,  Idaho  filed  on 
September  11, 1981,  an  application  for 
license  for  the  Gem  State  Project  FERC 
No.  2952-001.  The  project  would  be 
located  on  the  Snake  River.  5.5  miles 
southwest  of  the  City  of  Idaho  Falls  in 
the  Counties  of  Bingham  and  Bonneville, 
Idaho. 

Public  notice  of  the  filing  of  the 
application  was  issued  by  the 
Commission  on  January  26, 1982.  The 
application  has  been  mailed  out  for 
agency  review  and  comment.  The 
Commission's  staff  has  determined  that 
issuance  of  a  license  for  the  proposed 
hydroelectric  project  would  constitute  a 
major  federal  action  significantly 
affecting  the  qaaKty  of  the  Iraman 
environment.  TTw  staff  therefore  intends 
to  prepare  an  envirramiental  impact 
statement  in  accordance  with  the 


Federd  Regbter  /  Vol.  47.  No.  97  /  Wednesday.  May  19.  1982  /  Noticeg 21S7» 


National  Environmental  Policy  Act 
Possible  alternatives  to  the  proposed 
action  will  be  addressed. 

Interested  persons  and  agencies  are 
invited  to  participate  in  a  scoping 
meeting  to  discuss  die  environmental 
impact  expected  from  the  proposed  Gem 
State  Project.  The  scoping  meeting  will 
be  convened  by  the  Commission's  staff 
at  2K)0  p.m.,  Wednesday.  June  9, 1982  at 
the  Council  Chambers,  140  South 
Capitol  Street,  Electric  Division 
Building.  Idaho  Falls,  Idaho  83402. 
Interested  persons  are  encouraged  to 
attend  the  scoping  session  commencing 
at  2:00  so  that  they  will  have  the 
opportunity  to  hear  the  comments  of 
participating  governmental  agencies  in 
addition  to  expressing  their  own  views. 
For  those  persons  unable  to  attend  the 
scoping  meeting  during  business  hours, 
an  additional  session  will  be  convened 
at  the  same  location  at  7:30  p.m.  and 
interested  persons  will  have  an 
opportunity  to  express  their  views 
regarding  signiRcant  environmental 
issues.  The  submission  of  prepared 
written  statements  is  encouraged.  Both 
sessions  will  be  recorded  by  a 
stenographer. 
Kenneth  F.  Pluoib. 
Secretary. 

PH  Doc  n-inM  Filed  S-lS-42:  &«  am] 
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IProi«ct  Na  5160-001] 

Edwards  Energy  Systams,  Inc^ 
Apptication  for  UcMtse  (Sy W  or  Less) 

May  12. 1982. 

Take  notice  that  Edwards  Energy 
Systems,  Inc.  (Applicant)  filed  on 
November  2, 1981,  an  application  for 
license  [pursuant  to  the  Federal  Power 
Act.  16  US.C.  791(a}-825{r)]  for 
construction  and  operation  of  a  water 
power  project  to  be  known  as  Inglis 
Lock  ft  Dam  Hydropower  Project  No. 
5160.  The  project  would  be  located  on 
the  Withlacoochee  River  in  Levy 
County,  Florida.  Correspondence  with 
the  Applicant  should  be  directed  to: 
Dean  N.  Edwards,  President,  2992 
Heather  Trail,  Clearwater,  Florida  33519. 

Project  Description — ^The  proposed 
project  would  utilize  the  U.S.  Army 
Corps  of  Engineers'  Inglis  Dam.  The 
reservoir,  owned  by  the  State  of  Florida, 
has  a  surface  area  of  6.5  square  miles,  a 
storage  capacity  of  41.184  acre-feet,  and 
an  approximate  surface  elevation  of  27.5 
feet  m.8.1.  Project  No.  5180  would  consist 
of:  (1)  An  enclosed  reinforced  concrete 
penstock  crossing  under  the  road 
between  the  spillway  and  the 
powerhouse;  (2]  a  proposed  powerhouse 
located  downstream  of  the  spillway 


structure  on  the  north  bank  of  the  river, 
with  an  estimated  installed  capacity  of 
2.8  MW;  (3)  existing  transmission  lines; 
and  (4)  appurtenant  facilities.  The 
project  would  be  operated  on  a  run-of- 
the-river  basis. 

Purpose  of  Project — All  project  energy 
produced  will  be  sold  to  the  Florida 
Power  Company  to  offset  the 
consunqition  of  oil  by  the  power 
company's  older  generating  stations. 
Hie  average  annual  generation  is 
expected  to  be  15.603  MWh. 

Agency  Comments — Federal.  State, 
and  local  agencies  that  receive  this 
notice  through  direct  mailing  from  the 
Commission  are  requested  to  provide 
comments  pursuant  to  the  Federal 
Power  Act,  the  Fish  and  Wildlife 
Coordination  Act  the  Endangered 
Species  Act.  the  National  Historic 
Preservation  Act,  the  Historical  and 
Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act.  Pub. 
L  No.  88-29,  and  other  applicable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  direcdy 
from  the  Applicant  If  an  agency  does 
not  file  comdtents  within  the  time  set 
below,  it  will  be  presumed  to  have  no 
comments. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  July  19, 1982,  either  the  competing 
application  itself  [See  18  CFR  4.33(a) 
and  (d)]  or  a  notice  of  intent  [See  18  CFR 
4.33(b)  and  (c)]  to  file  a  competing 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  an  acceptable  competing 
application  no  later  than  the  time 
specified  in  §4.33(c)  or  54.101  et  seq. 
(1981). 

Comments,  Protests,  or  Petitions  To 
Intervene — ^Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  inervene  must 
be  received  on  or  before  July  19, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  tiie  tide  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
"COMPETING  APPUCATION", 


"PROTEST",  or  TETITION  TO 
INTERVENE",  as  applicable,  and  die 
Project  Number  of  tUs  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  &iergy  Regulatmy 
Commission.  825  North  Capitol  Stieet 
NE.,  Washmgton.  D.C.  20428.  An 
additional  copy  must  be  sent  to:  Fred  B. 
Springer,  Chief,  Applications  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Rbom  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  AppHcant  specified  in  the  first 
paragraph  of  this  notice. 
Kannetfa  F.  Phunb, 
Secretary. 

\FK  Doc  •Z-13S»  PHed 
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[ProiectNaC212-000I 

Ensfgenlcs  Systems,  Inc.;  Apptcation 
for  PreOminary  Permit 

May  12. 1962. 

Take  notice  that  Eneigenics  Systems. 
Inc.  (Applicant)  filed  on  April  15. 1982, 
an  application  for  preliminary  permit 
[persuant  to  the  Federal  Power  Act  16 
U.S.C  791(a}-825[r)]  for  Project  No.  6212 
to  be  known  as  the  Caddo  Lake  Project 
located  on  Caddo  Lake,  Cypress  Bayou 
in  Caddo  Parish,  Louisiana  and  Harrison 
and  Marion  Counties,  Texas.  The 
application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to: 
President  Eneigenics  Systems,  Inc.,  1717 
K  Street  Suite  706,  Washington,  D.C 
20006. 

Project  Description — ^The  project 
would  consist  ob  (1)  An  existing  620-foot 
long,  47-foot  hi^  earth  dam;  (2)  a  920- 
foot  long.  37-foot  high  concrete  spillway 
section:  (3)  an  860-foot  long,  35-foot  high 
concrete  spillway  section;  (4)  a  reservoir 
with  a  maximum  usable  storage 
capacity  of  129,000  acre-feet  at  elevation 
16&5  feet  M.S.L;  (5)  a  new  powerhouse 
located  at  the  south  dam  abutement 
containing  turbine-generators  with  a 
total  rated  capacity  of  5  MW;  (6)  a  75- 
foot  long  tailrace  canal;  (7)  a  2  mile  long 
115-kV  transmission  line;  and  (6) 
appurtenant  fadUties.  The  dam  and 
reservoir  are  jointly  owned  by  the  states 
of  Texas  and  Louisiana.  The  project 
would  produce  up  to  30,000,000  kWh 
annually.  Enei:gy  produced  would  be 
sold  to  a  local  utility  or  industrial  user. 
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Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
work  proposed  under  this  preliminary 
permit  would  include  en^eering  plans, 
an  assessment  of  compatibility  with 
local  uses  of  water  from  the  lake  and 
U.S.  Army  Corps  of  Engineers 
navigational  plans,  and  an 
environmental  assessment.  Based  on 
results  of  these  studies.  Applicant  would 
decide  whether  to  proceed  with  more 
detailed  studies  and  the  preparation  of 
an  application  for  exemption  or  license 
to  construct  and  operate  the  project. 
Applicant  estimates  that  the  work  to  be 
performed  under  this  preliminary  permit 
would  cost  $40,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  August  16, 
1982,  the  competing  application  itself 
[see:  18  CFR  4.30  et  seq.  (1981)].  A  notice 
of  intent  to  file  a  competing  application 
for  preliminary  permit  will  not  be 
accepted  for  filing. 

The  Commission  will  accept 
applications  for  license  or  exemption 
firom  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  19, 1982.  and  should 
specify  the  type  of  appUcation 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Conrniission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981],  as 
appropriate]. 

Ageficy  Comments — Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  ap^ication  may  be 
obtained  by  agencies  directly  from  the 
Applicant.]  If  an  agency  does  not  Hie 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  ]uly  19, 1982. 

Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 


COMPETING  APPUCATION*. 
"COMPETING  APPUCATION", 
"PROTEST",  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Nimiber  of  this  notice.  Any  of 
the  above  named  docimients  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  D.C.  20428.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary.  ' 

[FR  Doc.  8Z-13S70  Filed  5-18-82;  8:U  «■] 
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(ProlMt  No.  5089-001] 

Fall  River  Rural  Electric  Cooperative, 
Inc.;  Application  for  Ucense  (Over  5 

Mw)  y 

May  12. 1982. 

Take  notice  that  Fall  River  Rural 
Electric  Cooperative,  Inc.  (Applicant) 
filed  on  February  22, 1982,  and  revised 
on  April  19, 1982,  an  application  for 
license  [pursuant  to  the  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r]]  for 
reconstruction  and  continued  operation 
of  a  water  power  project  known  as  the 
Felt  Project  No.  5089.  The  project  would 
be  located  on  the  Teton  River  in  Teton 
County,  Idaho.  Correspondence  with  the 
Applicant  should  be  directed  to:  Mr. 
Calvin  Wickhan,  Fall  River  Rural 
Electric  Cooperative,  Inc.,  714  Main 
Street,  Ashton,  Idaho  83420. 

Project  Description — The  Applicant- 
owned  and  operated  project  presently 
consists  of  the  following  existing 
facilities:  (1)  A  12-foot  high  135-foot  long 
dam  having  a  90-foot  long  spillway 
section  with  crest  elevation  5,530  feet 
m.B.l;  (2)  a  reservoir  having  a  surface 
area  of  10  acres  and  a  storage  capacity 
of  40  acre-feet;  (3)  three  intake 
atructiu^s  along  the  reservoir  right  bank; 
(4)  flowline  no.  1  consisting  of  a  170-foot 
long  tuimel  and  an  inoperative  530-foot 
long  54-lnch  diameter  wood-stave 
penstock;  (5)  flowline  no.  2  consisting  of 
a  215-foot  long  tunnel  and  a  395-foot 
long  59-inch  diameter  steel  penstock;  (6) 
flowline  no.  3  consisting  of  a  180-foot 
long  tunnel  and  a  405-foot  long  59-inch 
diameter  steel  penstock;  (7)  a 


powerhouse  containing:  (a)  Generating 
units  1,  2  and  3  having  a  total  rated 
capacity  of  650  kW  and  connected  to 
flowline  no.  1;  (b)  generating  unit  4 
having  a  rated  capacity  of  720  kW  and 
connected  to  flowline  no.  2;  (c) 
generating  unit  5  having  a  rated  capacity 
of  500  kW  and  connected  to  flowline  no. 
3;  (8]  a  short  2.4-kV  transmission  Une;  (9) 
a  plant  substation;  (10]  a  1,000-foot  long 
46-kV  transmission  line;  (11)  the  Badger, 
Substation;  and  (12)  appurtenant 
facilities. 

Applicant  proposes  to:  (1)  Construct  a 
fish  ladder;  (2)  provide  a  public  parking 
area  near  the  Badger  Substation;  (3) 
reconstruct  the  access  road;  (4) 
construct  an  8-foot  diameter  1,200-foot 
long  steel  penstock  extending  from  the 
59-inch  penstocks  to  a  new  powerhouse; 
(5)  construct  a  powerhouse  containing 
two  generating  units  having  a  total  rated 
capacity  of  6,025  kW  at  a  net  head  of 
123  feet  and  hydraulic  capacity  of  680 
cfs;  (6)  construct  a  4.16/46-kV  plant 
substation;  (7)  excavate  a  170-foot  long 
tailrace;  and  (8)  construct  a  1,600-foot 
long  46-kV  transmission  line. 

The  redeveloped  Felt  Project  would  be 
operated  as  run-of-river.  The  new 
construction  would  affect  lands  of  the 
United  States  under  the  jurisdiction  of 
the  Bureau  of  Reclamation.  Applicant 
estimates  that  project  redevelopment 
would  cost  $9,420,000. 

Purpose  of  Project— Pro]ect  energy 
would  be  sold  to  the  Bonneville  Power 
Administration.  Applicant  estimates 
that  the  average  annual  energy  output 
would  be  31,400  MWh. 

Competing  Applications — Anyone 
desiring  to  ^e  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  July  26, 1982,  either  the  competing 
application  itself  [See  18  CFR  4.33(a] 
and  (d)]  or  a  notice  intent  [See  18  CFR 
4.33  (b)  and  (c)  to  file  a  competing 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  an  acceptable  competing 
application  no  later  than  the  time 
specified  in  8  4.33(c)  or  S  4.101  et.  seq. 
(1981). 

Comments,  Protests,  or  Petitions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  ]uly  26. 1982. 
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Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letter*  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST",  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  docimients  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington.  D.C.  2042&  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief.  Application  Branch, 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regidatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  no6ce  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  AppUcant  specified  in  the  first 
paragraph  of  this  notice. 
KennetliF.  Plumb, 
Secretary. 

PV  Doc  83-I3Sn  PUsd  S-IS-U:  MS  ua] 
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[ProiMt  No.  6140-000] 

Greene  County  Electric  Company; 
Application  for  PreHmlnary  Permit 

May  12. 1982. 

Take  notice  that  Greene  County 
Electric  Company  (AppUcant)  filed  on 
March  29. 1982,  an  application  for 
preliminary  permit  [pursuant  to  the 
Federal  Power  Act.  16  U.S.C.  791(a)- 
B25(r)]  for  Project  No.  6140  to  be  known 
as  the  Normandy  Dam  Hydroelectric 
Project  located  on  Duck  River  in  Coffee 
and  Bedford  Counties,  Tennessee.  The 
appUcation  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  Mr. 
Daniel  E.  Burgner,  President,  Greene 
County  Electric  Company,  Route  1,  Box 
183  A.  Greenville,  Tennessee  37743. 

Project  Description — The  proposed 
project  would  utilize  the  existing 
Tennessee  Valley  Authority  (TV A) 
Normandy  Dam  and  would  consist  ofi 
(1)  the  existing  117.000  acre-feet 
reservoir  (2)  a  proposed  powerhouse 
with  generating  units  having  an 
estimated  Installed  capacity  of  2,200  kW 
and  producing  an  average  annual  energy 
output  of  19  GWh;  (3)  a  proposed  500- 
foot-long  tunnel  throu^  the  dam  to 
convey  water  from  the  reservoir  to  the 
turbines;  (4)  a  proposed  Vi-mile  161-kV 
transmission  line  to  connect  an  existing 
line;  and  (5)  appurtenant  facilities.  The 


proposed  market  for  the  power  is  TVA 
or  Duck  River  Electric  Membership 
Corporation  (DREMC). 

fixjposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  requested  a  36-month  permit 
to  prepare  a  project  report  including 
preliminary  designs,  and  results  of 
hydrological,  environmental  and 
economic  feasibility  studies.  The  cost  of 
these  activities  along  with  obtaining 
agreements  with  TVA  or  DREMC, 
consulting  Federal,  State,  and  local 
agencies,  and  preparing  a  license 
application  is  estimated  by  the 
Applicant  at  $30,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  August  8, 
1982,  the  competing  application  itself 
[see:  18  CFR  4.30  et  seq.  (1981)].  A  notice 
of  intent  to  file  a  competing  application 
for  preliminary  permit  will  not  be 
accepted  for  filing. 

The  Commission  will  accept 
applications  for  licnese  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  licnese  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  19, 1982.  and  should 
specify  the  type  of  application 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate]. 

Agency  Comments — ^Federal  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant]  If  an  agency  does  not  file 
comments  within  ttie  time  set  below,  it 
wrill  be  presumed  to  have  no  comments. 

Comments.  Protests,  or  Petitions  to 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Conunission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  19. 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "Comments". 
"Notice  of  Intent  To  nie  Competing 
AppUcation",  "CcHnpeting  Application". 


"Protest",  or  "Pitition  to  Intervene",  as 
applicable,  and  the  Project  Number  of 
this  notice.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  those  copies  required  by 
the  Commission's  regulations  to: 
Kenneth  F.  Plumb,  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
D.C  20426.  An  additional  copy  must  be 
sent  to:  Fred  E.  Springer,  Chief, 
Applications  Branch,  Division  of 
Hydropower  Licensing,  Federal  Energy 
Regulatory  Commission.  Room  208  RB  at 
the  above  address.  A  copy  of  any  notice 
of  intent  competing  application,  or 
petition  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Ftumb. 
Secretary. 
|FR  Ooc  B-US72  nud  t-U-tt  a>«i  «■! 
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f  Project  Na  6176-000] 

Lawrence  J.  McMurtrey;  Application 
for  PreHmlnary  Pennit 

May  12, 1982. 

Take  notice  that  Lawrence  J. 
McMurtrey  (Applicant)  filed  on  April  7. 
1982,  an  application  for  preliminary 
permit  (pursuant  to  the  Federal  Power 
Act  16  U.S.a  791(a)— 825(r))  for  Project 
No.  6176  to  be  known  as  the  Proctor 
Creek  Project  located  on  Proctor  Creek. 
within  Snoqualmie-ML  Baker  in 
Snohomish  County,  Washington.  The 
application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  Mr. 
Lawrence  J.  McMurtrey.  12122-19eth 
N.E.,  Redmond.  Washington  98052. 

Project  Description — ^Tlie  proposed 
project  would  consist  of:  (1)  A  36-inch 
wide  concrete  intake  structural  placed 
in  the  streambed  at  elevation  1.600  feet; 

(2)  a  diversion  pipeline  7.000  feet  long; 

(3)  a  powerhouse  at  640  feet  containing 
a  turbine  generator  with  2.3  MW 
capacity  and  10.1  GWh  annual  energy 
production;  and  (4)  a  transmission  line  1 
mile  long.  The  potential  market  for 
project-generated  energy  includes  Poget 
Sound  Power  and  Light  the  Bonneville 
Power  Administration  and  the  Intalco 
Aluminum  Company. 

Proposed  Sccffe  of  Studies  under 
Permit — ^A  preliminary  permit  if  issued. 
does  not  authorize  construction.  The 
applicant  seeks  issuance  of  a 
preliminary  permit  for  a  term  of  24 
months,  during  which  engineering, 
economic  and  environmental  studies 
will  be  conducted  to  asoolain  project 
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feasibility  and  to  support  application  for 
a  license  to  construct  and  operate  the 
project.  The  estimated  cost  of  permit 
activities  is  $40,000. 

Competing  Applications — Anyone 
desiring  to  Hie  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  ]uly  22, 
1982,  the  competing  application  itself,  or 
a  notice  of  intent  to  file  such  an 
application  (see:  18  CFR  4.30  et.  seq. 
(1981:  and  Docket  No.  RM81-15,  issued 
October  29, 1981, 46  FR  55245.  November 
9. 1981.] 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  22, 1982,  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 
nied  in  accordance  with  the 
Commission's  regulations  (see:  18  CFR 
4.30  et.  seq.  or  4.101  et.  seq.  (1981),  as 
appropriate. 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit,  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminary  permit  no  later  than 
September  20, 1982. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directiy  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  to 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  interevene  must 
be  received  on  or  before  July  22, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 


copies  required  by  the  Commission's 
regulations  to:  Kennety  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief.  AppUcations  Branch, 
EHvision  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  a2-13S73  FtM  V18-82:  8:4S  am) 
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(Docket  Na  QF82-12S-000] 

Watson  Biogas  Systems— Corona; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

May  12. 1Q82. 

On  April  29, 1982,  Watson  Biogas 
Systems.  22010  S.  Wilmington  Avenue, 
Suite  207.  Carson,  California  90745,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  rules. 

The  facility  will  be  located  in  Corona, 
California,  llie  primary  energy  source  of 
the  facility  will  be  biomass  in  the  form 
of  biogas  obtained  fitim  a  sanitary 
landfill  The  electric  power  production 
capacity  of  the  facili^  will  be  0 
megawatts.  Diesel  oil  will  be  used  for 
ignition  fuel  and  will  make  up 
approximately  seven  percent  of  the  total 
fuel  use.  There  is  no  other  facility 
located  within  one  mile  of  the  facility 
owned  by  Watson  Biogas  Systems 
which  uses  the  same  energy  source.  No 
electric  utility,  electric  utility  holding 
company  or  any  combination  thereof 
has  any  ownership  interest  in  the 
facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N£.,  Washington,  D.C 
20426,  in  accordance  witii  S9  1-8  and 
1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  on  or 
before  June  18, 1982  and  must  be  served 
on  the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kenneth  F.  Phmiit, 
Secretary. 

|FR  Doc  82-13574  nled  f-lS-te;  %M  am) 
BaOJNG  CODE  S717-«1-M 


[Docket  Na  QF82-124-000] 

Watson  Biogas  Systems— Ouarte; 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

May  12, 1982. 

On  April  29, 1982,  Watson  Biogas 
Systems.  22010  S.  Wilmington  Avenue, 
Suite  207,  Carson,  California  90745,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  certification  of  a  facility 
as  a  qualifying  small  power  production 
facility  pursuant  to  S  292.207  of  the 
Commission's  rules. 

The  facility  will  be  located  in  Duarte, 
California.  The  primary  energy  source  of 
the  facility  will  be  biomass  in  the  form 
of  biogas  obtained  from  a  sanitary 
landfill.  The  electric  power  production 
capacity  of  the  facility  will  be  2,3 
megawatts.  Diesel  oil  will  be  used  for 
ignition  fuel  and  will  make  up 
approximately  seven  percent  of  the  total 
fuel  use.  There  is  no  other  facility 
located  within  one  mile  of  the  facility 
owned  by  Watson  Biogas  Systems 
which  uses  the  same  energy  source.  No 
electric  utility,  electric  utility  holding 
company  or  any  combination  thereof 
has  any  ownership  interest  in  the 
facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Sti-eet,  N.R,  Washington,  D.C 
20426,  in  accordance  with  SS  1'8  and 
1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  on  or 
before  June  18, 1982  and  must  be  served 
on  the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  tiie  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 

inspection. 

Kennetfa  P.  Pluinb, 

Secretary, 

(FR  Doc  BI-136TS  FIM  S-lt-ae  MS  wnl 
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[ProjMt  No.  seeo-000] 

West  Slope  Power  Co^  Application  for 
Exemption  for  SmaN  Hydroelectric 
Power  Project  Under  5  mW  Capacity 

May  12. 1982. 

Take  notice  that  on  January  8, 1982, 
West  S\ope  Power  Company  (Applicant) 
filed  an  application,  under  section  408  of 
the  Energy  Security  Act  of  1980  (Act)  (18 
U.S.C.  2705.  and  2708  as  amended),  for 
exemption  of  a  proposed  hydroelectric 
project  from  licensing  under  Part  I  of  the 
Federal  Power  Act  llie  proposed  small 
hydroelectric  project  (Project  No.  5860) 
would  be  located  on  Big  Creek,  near 
Pine  in  Fresno  County,  California. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  John  S. 
Hansen,  President.  West  Slope  Power 
Company,  59880  Cascadel  Drive  North. 
North  Fork.  California  93643. 

Project  Description — The  proposed 
project  would  consist  of  (1)  a  proposed 
low  concrete  weir,  approximately  5  feet 
high;  (2)  a  proposed  reinforced  concrete 
intake  structure  approximately  5  feet 
wide,  7.5  feet  long,  and  4  feet  deep;  (3)  a 
proposed  penstock  of  24-inch  diameter 
welded  steel  pipe,  and  approximately 
lasoo  feet  long:  (4)  a  proposed 
powerhouse  containing  one  turbine 
generator  with  an  installed  capacity  of 
4.5  MW;  (5)  a  proposed  80  kV 
transmission  line;  and  (8)  appurtenant 
facilities.  The  project  is  located  on  the 
Sierra  National  Forest  The  proposed 
project  would  be  operated  on  a  run-of- 
river  basis.  The  Applicant  estimates  that 
the  average  annual  energy  output  would 
be  12.8  GWh.  Power  at  the  proposed 
project  would  be  sold  to  the  Pacific  Gas 
A  Electric  Company  (PG&E). 
Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project 

Agency  Comments— The  U.S.  Fish  and 
Wildlife  Service,  The  National  Marine 
Fisheries  Service,  and  the  State  of 
California  Department  of  Fish  &  Game 
•re  requested,  for  the  purposes  set  forth 
in  Section  408  of  the  Act  to  submit 
within  00  days  from  the  date  of  issuance 
of  this  notice  appropriate  terms  and 
conditions  to  protect  any  fish  and 


wildlife  resources  or  to  otherwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act  General 
^comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
writh  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
bom  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Applications — Any 
qualified  license  applicant  desiring  to 
file  a  competing  application  must  submit 
to  the  Commission,  on  or  before  July  1. 
1982  either  the  competing  Ucense 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project  or  a 
notice  of  intent  to  file  such  a  license 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
appUcation  no  later  than  120  days  fix)m 
the  date  that  comments,  protests,  eta 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4.33  (b)  and 
(c)  (1980).  A  competing  license 
application  must  conform  with  the 
requiremenU  of  18  CFH  4.33  (a)  and  (d) 
(1980). 

Comments,  Protests,  or  Petitions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Conunission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  1. 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  die  tiUe  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMreTING  APPUCATION", 
"COMPETING  AWUCATION", 
"PROTEST",  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 


Project  Number  of  this  notice.  Any  of 
the  above  named  docimients  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington,  D.C.  20428.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief.  AppUcations  Branch. 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Conunission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  PbmilK 
Secretary. 

(Ht  Doc  tt-iaSTB  Filed  S-l»-tt  St*  aaj 
BIUJNG  CODE  (717-«1-« 

IProjwMNa  6091-000] 

Western  Hydro  Bectric,  inc^ 
AppOcation  for  Exemption  for  SmaN 
Hydroelectric  Power  Project  Under  5 
Mw  Capacity 

May  12, 1982. 

_  Take  notice  that  on  March  15. 1982, 
Western  Hydro  Electria  Incorporated 
(Applicant)  filed  an  application  under 
section  408  of  the  Energy  Security  act  of 
1980  (Act)  (16  U.S.C.  2705  and  2708  as 
amended],  for  exemption  of  a  proposed 
hydroelectric  project  bom  licensing 
under  Part  I  of  the  Federal  Power  Act 
The  proposed  small  hydroelectric 
project  (Project  No.  6091)  would  be 
located  on  Skate  Creek,  Lewis  County, 
Washington.  Correspondence  with  the 
Applicant  should  be  directed  to:  Mr. 
Donald  J.  White,  Vice  President 
Western  Hydro  Electric  Incorporated, 
Commercial  Security  Bank  Building.  Suit 
600.  50  S.  Main  Street  Salt  Lake  City.     ■ 
Utah  84144. 

Project  Description — ^TTie  proposed 
project  would  consist  of:  (1)  A  70-foot 
long,  6-foot  high  diversion  structure;  (2) 
a  10,600-foot  long.  60-inch  diameter 
diversion  pipeline;  (3)  a  2,100-foot  long. 
60-inch  diameter  penstock;  (4)  a 
powerhouse  with  a  total  rated  capacity 
of  2,700  kW;  and  (5)  a  3.700-foot  long 
transmission  line  from  the  powerhouse 
to  an  existing  69-kV  transmission  line. 
The  Applicant  estimates  that  the 
average  annual  energy  production 
would  be  13.0  GWh.  The  project  is 
located  oc  U.S.  Federal  lands  owned  by 
the  Gifford  Pinchot  National  Forest 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control  development  and 
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operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

Agency  Comments — ^The  U.S.  Fish  and 
Wildlife  Service.  The  National  Marine 
Fisheries  Service,  the  State  of 
Washington  Department  of  Fisheries 
and  State  of  Washington  Department  of 
Game  are  requested,  for  the  purposes 
set  forth  in  section  408  of  the  Act,  to 
submit  within  60  days  from  the  date  of 
issuance  of  this  notice  appropriate  terms 
and  conditions  to  protect  any  fish  and 
wildlife  resources  or  to  otherwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however. 
speciHc  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 
must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period. 
that  agency  will  be  presumed  to  have 
none.  Other  Federal.  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibihti'es.  No 
other  formal  requests  for  comments  will 
be  made.  Conunents  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  reprasentatives. 

Competing  Application — Any 
qualified  license  applicant  desiring  to 
file  a  competing  application  must  submit 
to  the  Commission,  on  or  before  ]une  29, 
1982  either  the  competing  license 
application  that  proposes  to  develop  at 
least  7.5  magawatts  in  that  project,  or 
notice  of  intent  to  file  such  a  license 
application.  Submission  of  a  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
apphcati'on  no  later  than  120  days  tmm 
the  date  that  comments,  protests,  etc. 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4.33(b)  and 
(c)  (1980).  A  competing  license 
application  must  conform  with  the 
requirements  of  18  CFR  4.33(a)  and  (d) 
(1980). 

Comments,  Protests,  or  Petitions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1880). 
In  dstermining  the  appropriate  action  to 
take,  the  CommisMon  will  consider  all 


protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests  or  petitions  to  intervene  must 
be  received  on  or  before  )ime  28, 1962. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  most  bar  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMreriNG  APPUCATION". 
"COMPETING  APPUCATION", 
"PROTEST",  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commissioa  825  North  Capitol  Street. 
N.E.,  Washington,  DC.  2042S.  An 
additional  copy  most  be  sent  to:  Fred  B. 
Springer,  Chief.  Applications  Brancy, 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
applicaticm.  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Phimb, 
Secretary. 

[FR  Doc  (2-13577  Fihd  (-U-tK  %M  m| 
■UUNQ  CODE  trU-OI-M 

[Docket  Na  ER8O-713-0031 

Arkansas  Power  &  Light  Co;  Order 
Dismissing  Appeal  and  Granting  Joint 
Request  for  Deferral  of  Action  on 
Complianc*  Filing 

Issued  May  10, 1982. 

On  April  9. 1982.  certain  wholesale 
customers  *  of  Arkansas  Power  &  Light 
Company  (AP  *  L)  submitted  an 
"application  for  rehearing"  and  request 
for  stay  of  a  letter  order  issued  March  9, 
1982.  by  the  Acting  Director  of  the  OHice 
of  Electric  Power  Regulation.  The  letter 
order  accepted  for  filing  a  January  22, 
1982  submittal  by  AP  &  L  reducing  rates 
to  these  wholesale  customers 
purportedly  in  accordance  with  an 
earlier  settlement  agreement  between 
the  parties  dated  August  8. 1980,  and 
accepted  for  filing  by  Commission  letter 
order  dated  October  21, 19aa 

The  Acting  Director's  March  9  letter 
order  also  directed  AP  &  L  to  make 
refunds  with  interest  to  the  wholesale 
customers  within  thirty  days  of  all 


amounts  previously  collected  in  excess 
of  the  rate  levels  reflected  in  AP  A  L's 
January  22, 1982  submittal  AP  &  L  also 
was  directed  to  file  with  the 
Commission  a  refund  compliance  report 
within  fifteen  days  after  such  refunds 
had  been  made. 

The  wholesale  customers  state  that 
they  "have  learned  that  AP  &  L  intends 
to  accomplish  a  variety  of  previously 
unknown  actions  under  the  color  of  the 
March  9, 1982  qualified,  tetter  order, 
possibly  including  the  calculation  of 
refunds  in  a  prejudicial  manner."  No 
specific  information  has  been  provided 
by  the  wholesale  customers  that  would 
further  describe  their  concerns. 

The  wholesale  customers  ask  for 
rehearing  and  request  that  the 
Commission  stay  the  effect  of  the  Acting 
Director's  March  9, 1982  letter  order  to 
allow  the  parties  to  confer  and  resolve 
their  differences.  On  April  16, 1982,  AP  ft 
L  filed  a  response  in  opposition  to  the 
customers'  pleading.  •  AP  4  L  has 
already  tendered  refunds  to  its  affected 
customers  and  the  company  submitted  • 
refund  compliance  report  to  the 
Commission  on  April  20, 1982. 

On  April  27, 1982.  AP  &  L  and  Its 
cutomers  filed  a  joint  request  that  final 
action  with  respect  to  the  April  20 
compliance  report  be  deferred  for  a 
period  of  three  weeks.  In  support  of  this 
extension  of  time,  AP  ft  L  and  the 
interveners  state  that  a  conference  has 
been  scheduled  between  the  interveners 
and  AP  ft  L  to  attempt  to  reach  an 
amicable  resolution  of  any  problems 
presented  by  the  disputed  compliance 
filing,  and  that  a  deferred  decision 
should  obviate  the  need  for  critical 
comments  with  respect  to  the 
compliance  report. 

DiscQssioa 

While  captioned  as  an  "application 
for  rehearing,"  the  customers'  April  9, 
1982  pleading  was  filed  with  the 
Commission  and  should  have  been  filed 
as  an  appeal  of  a  staff  action,  under 
il-7(d]  of  the  Commission's  regulations, 
18  CFR  1.7(d).  In  any  event,  it  is 
untimely  since  it  was  filed  more  than 
thirty  days  after  the  issuance  of  the 
Acting  Director's  letter  order.  Moreover,  ' 
based  on  the  extremely  limited 
information  provided  by  the  wholesale 
customers,  we  would  have  no  basis  at 
this  time  for  reconsidering  the 
conclusions  expressed  in  the  Acting 


>  Benton  Maniei^  L%ht  nd  Waterwariu.  Hop* 
Water  ft  Ught  Cotnmltiion,  Fanner*  Elactric 
Cooperative  Corp..  and  the  Cities  of  Nortii  Uttlt 
Rock.  Otcaota.  and  n«acott  Arkansas. 


•While  responses  to  an  appHcation  for  rehearing 
may  not  b«  suboiittad  andar  { 1.34(d)  ol  Dm 
Commission'a  rasulatiitts.  aa  aotad  b«k>w.  (ha 
customers'  ptaadlng  is.  in  fact,  an  appeal  asidar  1 1.7 
of  the  regulations.  Moreover,  insofar  as  the 
customers  mored  for  a  stay  of  the  Acting  Dtractor'a 
letter  order,  AP  S  L's  respooaa  is  panalttad. 
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Director's  letter  order.  As  noted.  AP  &  L 
has  already  filed  a  compliance  refund 
report  with  the  Commission.  In  the  event 
that  the  customer's  concerns  materialize 
and  the  compliance  filing  is  inconsistent 
writh  the  prior  settlement  agreement  the 
customers  may  file  a  pleacUng  with  the 
Commission  describing  the  disputed 
matters.  Accordingly,  we  shall  at  this 
time  deny  the  relief  sought  by  the 
customers  in  their  April  9  pleading. 

However,  upon  consideration  of  the 
joint  request  of  AP  &  L  and  its  wholesale 
customers  filed  on  April  27, 1982,  we 
shall  defer  action  of  AP  &  L's 
compliance  filing  in  order  to  give  the 
parties  an  opportunity  to  resolve  their 
differences.  We  fully  expect  the  parties 
to  make  every  effort  to  do  so  and  to 
promptly  report  the  results  of  their 
discussions.  The  administrative  burdens 
on  the  Commission  and  the  parties  will 
be  reduced  if  a  controversy  concerning 
AP  &  L's  filing  can  be  avoided. 

The  Commission  orders: 

(A)  The  appeal  of  the  Acting 
Director's  March  9, 1982  letter  order 
submitted  by  the  wholesale  customers 
on  April  9, 19B2,  is  dismissed  as 
untimely. 

(B)  The  wholesale  customer's  request 
for  a  stay  of  the  March  9, 1982  letter 
order  is  denied  without  prejudice. 

(C)  The  joint  request  for  deferral  of 
action  filed  on  April  27, 1982,  by 
Arkansas  Power  ft  Light  Company  and 
its  customers  is  hereby  granted. 

(D)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commissloa. 
Kamiadi  F.  Piumb, 

Secretary. 

(FR  Doc.  S^-lMn  niad  S-l»-tt  8:45  m) 
■LLMQ  COM  Sru-SI-M 


[Docket  Na  CP82-902-000] 

CMes  Service  Gas  Co^  Notice  of 
Application 

May  12. 1082. 

Take  notice  that  on  April  27, 1982. 
Cities  Service  Gas  Company 
(Applicant).  P.O.  Box  25128,  Oklahoma 
City.  Oklahoma  73125,  filed  in  Docket 
No.  CP82-302-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  of  up  to  100,000  Mcf  of  natural 
gas  per  day  on  an  inteiruptible  basis  to 
Williams  Gas  Supply  Company 
(Williams)  for  resale,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inq)ection. 


Pursuant  to  a  contract  dated  Mardi 
12, 1982,  between  Applicant  and 
Williams,  assignee  of  Faustina  Pipe  Line 
Company,  AppUcant  proposes  to  sell  up 
to  100,000  Mcf  of  natural  gas  per  day  to 
Williams  for  a  term  of  five  years.  It  is 
asserted  that  Applicant  would  sell  up  to 
100,0(X)  Mcf  per  day  of  its  excess 
quantities  of  gas  and  Williams  would 
take  or  pay  for  a  minimnin  annual 
quantity  of  70,000  Mcf  times  the  number 
of  days  in  the  contract  year  that  100.000 
Mcf  are  made  available  for  purchase.  It 
is  stated  that  the  price  is  at  a  rate  level 
equal  to  Applicant's  Rate  Schedule  1-2. 
It  is  further  asserted  that  the  sale  of  gas 
herein  would  be  subordinate  only  to 
Applicant's  established  market  area 
requirements  including  storage  injection 
requirements. 

It  is  submitted  that  in  order  to  effect 
delivery  to  Williams,  Applicant  would 
deliver  gas  to  Natural  Gas  Pipeline 
Compcmy  of  America  (Natural]  for 
William's  account  at  existing  points  of 
interconnection  in  Ford  and  Barton 
Coimties.  Kansas,  or  other  mutually 
agreed  upon  deUvery  points.  It  is  further 
stated  that  Natural  would  transport  the 
gas  for  Williams  for  delivery  at  a  point 
of  interconnection  between  Stingray 
Pipeline  Company  and  Louisiana 
Resources  Company  in  Cameron  Parish. 
Louisiana.  It  is  explained  that  no  new 
facilities  are  necessary  to  make  the  sale. 

Applicant  indicates  that  it  currently 
has  substantial  gas  volumes  surplus  to 
the  needs  of  its  own  customers  which 
surplus  would  continue  throughout  the 
term  of  the  proposed  sale  and  that  such 
sale  would  substantially  reduce  the 
anticipated  claims  for  take-or-pay 
payments  which  would  be  made 
pursuant  to  Applicant's  gas  supply 
contracts  during  the  five-year  term  of 
the  proposed  sale. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  3, 
1982,  file  with  die  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C  20428,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Nahiral  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Conmiission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rides. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 


jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  odierwise  advised,  it  will  be 
unnecessary  for  AppUcant  to  appear  or 
be  represented  at  the  hearing. 
Kennetti  F.  PfaMsb, 
Secretary. 

[FS  Doc  Sl-1380e  FSed  S-U-tt  MS  ^ 
BIUMG  OOOE  (717-01-11 


[DookH  Na  Cf>7O-2Se-005] 

Citie*  Service  Qm  Co^  Notice  Of 
Petition  To  Amend 

May  12, 1982. 

Take  notice  that  on  April  22, 1962, 
Cities  Service  Gas  Company 
(Petitioner).  P.O.  Box  25128,  Oklahoma 
City,  Oklahoma  73125,  filed  in  Docket 
No.  CP70-258-005  a  petition  to  amend 
further  the  order  issued  July  22, 1970.'  in 
Docket  No.  CP70-258  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  the  construction  and 
operation  of  facilities  for  an  additional 
delivery  point  for  the  exchange  of 
natural  gas,  all  as  more  fully  set  forth  in 
the  petition  to  amend  which  is  on  file 
with  the  Commission  and  open  to  public 
inspection. 

By  order  issued  July  22. 1970,  in  the 
instant  docket  Petitioner  states  that  it 
was  authorized  to  exchange  up  to 
150,000  Mcf  of  natural  gas  per  day  with 
Kansas-Nebraska  Natural  Gas 
Company,  Ina  (K-N).  pursuant  to  an 
exchange  agreement  dated  March  27. 
1970.  The  order  has  been  amended  &om 
time  to  time  to  authorize  additional 
delivery  points. 

Petitioner  asserts  that  by  amendment 
dated  February  18, 1982,  the  exchange 
agreement  was  further  amended  so  as  to 
provide  for  an  additional  delivery  point 
bom  Petitioner  to  K-N,  the  Copeland  n 
delivery  point  It  is  stated  that  this 


•Thit  proceeding  wu  ooamaooad  tMfore  ibe 
FPC  By  ioint  reguUUoo  of  October  1. 1977  (10  Cn 
1000.1),  it  *ai  transfnred  to  the  Coomisaioa 
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delivey  point  would  be  located  on  K-fft 
niral  irTigation  system  in  Gray  County, 
Kansas. 

It  is  submitted  that  K-N  has  requested 
this  additional  delivery  point  to  provide 
service  to  new  irrigation  customers  in 
the  area.  It  is  stated  that  the  estimated 
cost  of  constructing  the  facilitiea  is 
$40,350  which  would  be  reimbursed  by 
K-N. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
June  3, 1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  {18  CFR  1.8  or 
1.10]  and  the  Regulations  under  the 
Natural  Gas  Act  [18  CFR  157.1Q].  All 
protests  Tiled  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 
Kenneth  F.  Plumb, 
Secretary. 

{n.  Doc  B2-13a09  Piled  »-lKa2:  MS  ■■) 
MUJNO  COM  (717-01-II 


(Dookel  Na  CPt2^«»-000] 

CftiM  S«rvic«  Qas  C&;  Notic*  of 
Application 

May  12, 1982. 

Take  notice  that  on  April  28, 1982. 
Cities  Service  Gas  Company 
(Apphcant),  P.O.  Box  25128,  Oklahoma 
City.  Oklahoma  73125,  filed  in  Docket 
No.  CP82-303-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
facilities  necessary  to  make  a  direct  sale 
of  natural  gas  to  the  Board  of  Public 
Utilities  of  Springfield,  Missouri  (City 
Utilities),  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  herein  to  tap  its 
Springfield  16-inch  pipeline  hi  Greene 
County,  Missouri,  and  construct  and 
operate  measuring,  regulating  and 
appurtenant  facilities  and  to  make  direct 
sale  of  natural  gas  to  City  Utilities  for 
operation  by  Qty  UUMtles  of  two  50  MW 
combustion  turbine  electric  generating 
units.  It  is  submitted  that  Qty  Utilities 
has  purchased  two  United  Technologies 


FT4C-1  PF)  Twin  Pac  planU  to  be 
installed  at  City  Utilities'  Southwest 
Power  Station  for  use  as  peaking  units. 
It  is  asserted  that  Applicant's  current 
supply  is  adequate  to  meet  the  needs  of 
this  customer  on  an  intemiptible  basis. 

Applicant  estimates  the  cost  of  the 
proposed  facilities  to  be  $94,450  which 
would  be  financed  from  treasury  cash. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  3, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10]  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  farther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  ia  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
beheves  that  a  formal  hearing  is 
required,  further  notice  of  sudi  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plunb. 
Secretary. 

|FR  Doc  U-iaOM  FIM  t-lS-K;  k48  u>l 
MLUNQ  coot  C717-«1-« 


(Docket  Na  CP82-M1-0001 

CItiM  Servico  Qas  Co.;  Application 

May  11, 1982. 

Take  notice  that  on  April  26, 1982, 
Cities  Service  Gas  Company 
(Applicant).  P.O.  Box  25128.  CAdahoma 
City.  Oklahoma  73125,  filed  in  Docket 


No.  CPB2-3O1-O0G  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  pubic 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
faciUties  necessary  for  the  sale  of 
natural  gas  to  Pe<^es  Natural  Gas 
Company,  a  Division  of  InterNorth,  Inc. 
(Peoples)  for  resale,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Coouniasion  and  open  to  public 
inspection. 

Applicant  proposes  to  construct  and 
operate  a  tap  on  its  Murray  Gill  20-inch 
pipeline  in  Sedgwick  County,  Kansas, 
including  measuring,  regulating  and 
appurtenant  facilities  to  make  a 
proposed  sale  to  Peoples  for  resale  to 
Vulcan  Materials  Compcmy  (Vulcan]  at 
its  plant  located  near  Wichita.  Kansas. 
Applicant  asserts  that  it  and  Peoples 
entered  into  a  contract  dated  January  18, 
1982,  whereby  Applicant  would  sell  and 
deliver  up  to  15,000  Mcf  of  gas  per  day 
on  an  intemiptible  basis  to  Peoples  for 
Vulcan.  It  is  stated  that  the  sale  to 
Peoples  would  initially  be  made  at  a 
commodity  rate  equal  to  Applicant's 
Rate  Schedule  1-2  rate  with  a  minimum 
monthly  bill  of  $2,000. 

It  is  asserted  that  Vulcan  proposes  to 
increase  the  plant's  chlor-alkali 
production  by  an  amount  equivalent  to 
roughly  30  megawatts  of  additional 
power  demand.  Vulcan,  it  is  submitted, 
proposes  to  generate  the  additional 
power  with  a  gas  turbine  powered 
generator. 

Applicant  estimates  the  cost  of  the 
proposed  facilities  to  be  $57,600  which 
would  be  financed  from  treasury  cash. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  1 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a  . 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  th««in  must  file  a  petition 
to  intevene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regiilatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
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and  Procedure,  a  hearing  will  be  held 
%vithout  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  P.  Phunb, 
Secretary.  "^ 

|FR  Doc.  8Z-13$ai  Filed  S-18-82: 8:45  am] 
BILUNO  CODE  6717-01-11 


[Proiwt  No.  3431-0011 

City  of  East  Providence,  Rhode  Island; 
Surrender  of  Preliminary  Permit 

May  12, 1982. 

Take  notice  that  the  City  of  East 
Providence,  Rhode  Island.  Permittee  for 
the  proposed  Hunts  Mills  Project  No. 
3431,  requested  by  letter  dated  April  15, 
1982,  that  its  preliminary  permit  be 
surrendered.  The  preliminary  permit 
was  issued  on  February  24, 1981,  and 
would  have  expired  on  August  1, 1982. 
The  project  would  have  been  located  at 
the  James  V.  Turner  Reservoir  Dam  on 
the  Ten  Mile  River  in  the  City  of  East 
Providence,  Providence  County,  Rhode 
Island. 

The  surrender  of  the  permit  is  in  the 
public  interest.  Therefore,  the  surrender 
of  the  preliminary  permit  for  Project  No. 
3431  is  accepted  as  of  the  date  of  diis 
notice. 

Kenneth  F.  Pliunb,  ^ 

Secretary. 

[FR  Doc  82-13960  FUed  5-1B-82:  tM  am) 
BILUNQ  CODE  f717-01-« 


[Docket  No*.  ER82-146-002  and  ER82-146- 
003] 

Commonwealth  Edison  Co,;  Order 
Denying  Application  for  Rehearing  in 
Part  and  Granting  Application  In  Part 

Issued:  May  10, 1082. 

On  February  17. 1982.  and  March  1, 
1982,  apphcations  for  rehearing  were 
filed  by  the  Cities  of  Batavia.  Naperville. 
Geneva,  St  Charles,  and  Rochelle. 
Illinois  (Cities),  and  by  the  Village  of 
Wiimetka,  Illinois,  challenging  aspects 
of  the  Commission's  order  entered 
February  5. 1982.  in  this  docket.  That 


order,  inter  alia,  accepted  for  filing  an 
increase  in  wholesale  rates  submitted 
by  Commonwealth  Edison  Company 
(Commonwealth),  suspended  its 
effectiveness  for  one  day.  and  ordered  a 
hearing  concerning  the  rates.  The  Cities 
seek  rehearing  of  the  Commission's 
denial  of  their  request  to  reject  the  filing 
or,  in  the  alternative,  to  suspend  it  for 
the  maximum  period.  On  March  18, 1982, 
the  Cities  requested  that  their  petition 
for  rehearing  be  handled  on  an 
expedited  basis. 

Winnetka  also  seeks  rehearing  as  to 
the  suspension  period  and  urges  the 
Commission  to  summarily  reject  the 
proposed  demand  ratchet  contained  in 
Commonwealth's  partial  requirements 
tariff.  To  the  extent  that  the  use  of  a 
ratchet  is  permitted,  Winnetka  contends 
that  it  should  be  applied  on  a 
prospective  basis  only. 

By  order  issued  on  March  18, 1982,  the 
Commission  granted  reheeiring  of  its 
suspension  order  for  the  limited  purpose 
of  further  consideration;  at  the  same 
time,  we  granted  the  petition  of 
members  of  the  Illinois  delegation  to 
Congress  to  intervene  in  support  of  the 
Cities'  application  for  rehearing.  In  their 
petition,  the  Congressional  interveners 
stated  that  a  one  day  suspension  does 
not  give  the  Cities  sufficient  time  to 
reflect  an  increase  in  their  wholesale 
rates  at  the  retail  level  and  that  the 
Commission  erred  in  not  holding  an 
evidentiary  hearing  concerning  the 
period  for  wddch  Commonwealth's  rate 
increase  should  be  suspended. 

On  March  18, 1982,  Commonwealth 
-filed  an  answer  to  Winnetka's  motion 
for  simimary  disposition  concerning  the 
demand  ratchet  While  disputing 
Winnetka's  claim  that  the  proposed 
ratchet  constitutes  "retroactive 
ratemaking"  and  results  in  a  double 
recovery  of  capacity  costs  incurred  in 
1981,  the  company  admits  that  it  would 
overcollect  its  demand-related  costs  for 
1982  under  the  (niginal  proposal;  diis 
overcollection  occurs  because 
Commonwealth  used  its  projected  1982 
summer  peak  demands  to  develop 
projected  billing  determinants,  rather 
than  using  the  1961  demands  to  whidi 
the  ratchet  was  intended  to  apply.*  To 
alleviate  the  concerns  expressed  by 
Winnetka,  Commonwealth  proposed  to 
delay  implementation  of  the  ratchet 
until  October  1, 1962,  on  the  condition 
that  its  proposed  demand  charge  of 
$9.16/kW  for  the  period  February  9, 


■  ConuDoowaalth't  10B2  taiBiiMr  dunand 
projecticm*  wars  basad  upon  <>— "~<-  •atabUshad 
in  the  sumawrs  ot  lOTS-ML  At  laast  as  to  the  Cltjr  of 
Rochella.  tha  IflU  rtMsnili  pravad  to  ba 
abnonnally  Uak.  HnMvar,  «ritk  isapoct  to 
Winnetka.  Pi— mbwisIUi  tutss  that  1961  and 
projected  1962  demanda  aie  relativaly  consistaBt 


1982,  to  September  3a  1982.  be 
redetermined  to  yield  the  same  overall 
revenue  level  This  would  result  in  a 
demand  charge  citBMfkw  apphcable 
to  unratcheted  billing  demands. 
On  March  2S,  1962.  Wiimetka 
responded  to  Commonwealth's 
proposal  again  requesting  that  the 
Commission  summiarily  reject  the  partial 
requirements  tariff  or  a  retroactive 
application  of  the  demand  ratchet.  In 
addition,  Winnetka  restated  its  request 
that  the  rate  increase  be  sospended  far 
five  months. 

Disciissiao 

In  support  of  their  application  for 
rehearing,  the  Cities  contoid  that  the 
Commission  failed  to  state  the  reasons 
for  imposing  a  one  day  suspension  in  its 
February  5. 1982  order,  a  five  monOi 
suspension  is  appropriate  in  order  to 
prevent  or  miniinin*  the  anticompetitive 
effects  of  the  alleged  price  squeeze 
caused  by  Commonwealth's  rate 
increase;  a  one  day  suspension  fails  to 
give  the  Cities  sufficient  time  to  reflect 
the  increase  in  wholesale  rates  at  the 
retail  level:  the  inclusion  of  a  100% 
demand  ratchet  for  the  partial 
requirements  customers  results  in 
retroactive  apphcation  of  its  new  rate 
design:  the  filing  fails  to  comply  with  the 
Commission's  regulations;  and 
suspension  of  the  filing  for  the  maximum 
period  more  properly  reflects  the 
Congressional  policies  embodies  in  the 
Federal  Power  Act 

As  noted,  Winnetka  also  challenges 
the  imposition  of  a  one  day  suspension 
and  argues  that  Conmionwealth's 
proposed  partial  requirements  tariff  or 
demand  ratchet  shoidd  be  rejected  or.  at 
least  that  the  ratchet  should  be  limited 
to  prospective  application.  In  large  part 
Winnetka's  rationale  parallels  that  of 
the  Cities,  llie  Congressional 
interveners  state  that  a  one  day 
suspension  does  not  give  the  Qties 
sufficient  time  to  reflect  an  increase  in 
their  wholesale  rates  at  the  retail  level 
and  that  the  Commission  erred  m  not 
holding  an  evidentiary  hearing 
concerning  the  period  for  which 
Commonwealth's  rate  increase  should 
be  suspended. 

We  appreciate  and  share  the  concern 
of  the  interveners  that  the  Cities  and 
Winnetka  not  be  burdened  with 
excessive  rates.  However,  we  believ* 
that  the  Congressional  purpose  in 
granting  this  Commission  die  authority 
to  suspend  rate  filings  was  not  to  protect 
customers  against  rete  increases  but 
against  unjustlflably  increased  rates.  To 
achieve  this  purpose,  the  Commission 
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must  balance  the  respectiTe  interests  of 
utilities  and  ratepayers.* 

We  note  that  neither  the  Federal 
Power  Act  nor  the  Commission's 
regulations  provide  for  a  hearing  on  the 
length  of  time  for  which  a  utility's  rates 
are  suspended,  if  at  all.  Iliis  decision 
typically  must  be  made  within  60  days 
of  a  rate  filing;  the  decision  whether  to 
accept  or  suspend  a  filing,  and  the 
length  of  any  suspension  imposed,  is  a 
matter  within  the  exclusive  discretion  of 
this  agency,  as  provided  for  by  section 
20S(e]  of  the  Federal  Power  Act  Arrow 
Transportation  Co.  v.  Southern  Railway 
Co.,  372  U.S.  658  (1963);  Delmarva  Power 
&  Light  Co.  V.  FERC.  Docket  No.  80-2102 
(D.C.  Cir.,  February  19, 1962);  Papago 
Tribal  Utility  Authority  v.  FERC.  628 
F.2d  235  (D.C.  Cir.),  cert,  denied,  449  U.S. 
1061  (1960).  The  suggestion  that  there  be 
hearings  concerning  the  length  of  any 
suspension  period  imposed  is,  therefore, 
fundamentally  at  odds  with  the  present 
statutory  scheme. 

The  Cities  assert  that  a  one  day 
suspension  fails  to  given  them  sufficient 
time  to  redesign  their  retail  rates  to 
reflect  the  increase  in  Commonwealth's 
wholesale  rates.  We  do  not  believe  that 
the  purpose  of  the  suspension  period  is 
to  provide  notice  of  rate  changes.  That 
purpose  is  achieved  by  section  205(d)  of 
the  Federal  Power  Act  which  provide* 
that,  unless  waiver  is  granted,  an 
increase  in  rates  shall  not  become 
effective  except  upon  60  days  notice. 
We  note  that  the  Cities  do  not  allege 
that  they  failed  to  receive  copies  of 
Conunonwealth's  filing  in  a  timely 
fashion  as  provided  for  in  SI  35.2  and 
35.3  of  the  Commission's  regulations. 
Nor  have  the  Cities  specified  the  nature 
of  the  difficulties  they  allegedly  face. 
We  shall  therefore  deny  their  request  for 
reconsideration  on  this  point.* 

Since  the  decision  in  Connecticut 
Light  Sr  Power  Co.  v.  FERC,  627  F.2d  467 
(D.C.  Cir.  1980),  the  Commission  has 
articulated  the  reasons  for  the 
suspension  period  imposed  in  rata 
proceedings.  Thus,  we  stated  in  our 
suspension  order  of  February  5, 1982.  in 
this  docket  that  our  review  of 
Commonwealth's  proposed  rates  may 
not  produce  substantially  excessive 
revenues,  and  that,  in  those 
circumstances,  a  nominal  suspension 


'See  Wen  Texae  UUIitiee,  Docket  No.  EMas-Z>- 

000  [Febnury  26,  1962).  ia  which  the  Comta—itm 
recently  gave  an  expanded  expUnatioa  of  itt 
•uapeiuloa  policy. 

*  Tb«  Q  tie*  and  WloMtka  alM  allega  that 
Commoawaaltii  offidaU  exprseeed  their  beUaf  tlMt 
a  Ore  moelk  Nepenskn  period  wovld  be  inpoeed. 
AaMBteg  argueitdo  tkat  lUa  aaeartion  is  oorraot 
\kia  tao(  doee  ao<  afiact  mv  deoiatoa.  We  Bo«a,  ta 
Ma  ragard.  Ikat  CoiMioBweallh  did  no<  be  lta«lf  or 
jointly  widi  the  atiaa  or  WtaMdca.  requaat  mitk  a 


period  and  a  refund  obligation  should 
provide  adequate  protection  to 
Commonwealth's  customers  pending  the 
outcome  of  a  hearing.  While  we  recenUy 
announced  a  reformulation  of  our 
suspension  policy  in  West  Texas 
Utilities,  supra,  the  substantive  effect  of 
our  policy  remains  unaltered. 
Accordingly  the  Cities'  claim  that  we 
have  failed  to  comply  with  the  decision 
in  Connecticut  Light  &  Power  Co.  v. 
FERC,  supra,  is  without  merit;*  Further 
review  indicates,  however,  that,  with 
respect  to  the  company's  application  of 
its  proposed  demand  ratchet  in  its 
partifd  requirements  tariff, 
reconsideration  is  warranted. 
Accordingly,  to  the  extent  indicated 
below,  we  shall  grant  the  Cities'  and 
Wlnnetka's  applications  for  rehearing. 

With  respect  to  the  demand  ratchet 
the  argument  that  Commonwealth  has 
improperly  engaged  in  "retroactive 
ratemaking"  is  misplaced.  By  including  a 
demand  ratchet  based  upon  the  foiu' 
summer  months  of  the  preceeding 
twelve  month  period.  Commonwealth  is 
neither  retroactively  altering  the  rates 
previously  charged  to  its  customers  nor 
presently  charging  rates  other  than 
those  currently  on  file  with  the 
Commission. 

As  indicated.  Commonwealth  admits 
that  application  of  its  proposed  demand 
charge  to  billing  demands  ratcheted  to 
1961  summer  peaks  results  in  an 
overcollection  of  its  test  year  demand- 
related  costs.  The  inconsistency 
between  Conunonwealth's  projected 
partial  requirements  billing 
determinants  and  the  actual  billing 
determinants  appears  to  contravene 
Commonwealth's  proposed  partial 
requirements  contract  as  well  as  the 
Commission's  regulations.  The  partial 
requirements  contract  provides  that  the 
billing  demands  will  be  determined  by 
application  of  a  ratchet  to  actual 
demand  experienced  during  the  prior 
stmunen  yet  Commonwealth's  filed  cost 
of  service  develops  projected  billing 
determinants  that  rely,  in  part  on  a 
ratchet  appUed  to  projected  demands  for 
the  summer  following  the  billing  month. 
In  addition,  pursuant  to  {  35.13  of  the 
Commission's  regulations,  utiUties  ar« 
required  to  submit  with  their  cost  of 
service  a  summary  of  the  proposed 
revenue  levels  developed  by  application 
of  the  proposed  charges  to  the  projected 


•  With  reepact  to  the  Cltiee'  contentioa  that  a  flve 
nioa<h  Mupee«ioii  U  warranted  in  Ufht  of  their  prioa 
sqaaeaa  cUin.  the  Comaiisioa  haa  ooniiatentiy 
stated  IhaL  bartlai  aKiraordlnary  oircaaataooaa.  It 
woald  aot  oomhfar  Mproved  price  aquaeaa 
alte^aMoaa  aa  a  taparate  factor  fai  Ike  mtspanatoa 
analyita.  B.g..  Vlrgbua  BJeotric  ^  Poww  Compmif, 
Docket  Noa.  ERm-ISO-000  trnd  H<M-1S»-a00 
(febraary  IS.  1981). 


billing  determinants.  Due  to  the 
inconsistency  noted  above,  between 
projected  and  actual  billing 
determinants,  Conunonwealth  has 
substantially  understated  its  proposed 
revenues. 

Tlie  imusually  high  1981  summer  peak 
and  the  interaction  of  Commonwealth's 
proposed  demand  charge  and  ratchet 
results  in  an  overcollection  of  test  year 
demand-related  costs  which  we  caimot 
permit  to  occur.  We  believe  that  this 
overcollection  should  be  remedied  by 
using  the  simuner  peaks  during  the  test 
year  for  purposes  of  determining  actual 
ratcheted  billing  demand.  This  will,  in 
effect  "normalize"  the  abnormally  high 

1981  simimer  peaks.  Accordingly, 
Commonwealth  will  be  directed  to 
substitute  its  projected  simuner  peaks 
for  the  1981  summer  peaks  in 
determining  actual  billing  demand  and 
then  to  apply  its  originally  proposed 
demand  charge  to  the  billing  demands 
thus  determined.  This  resolution  of  the 
problem  arising  as  a  result  of 
aberrational  1981  demands,  appears  to 
be  the  solution  most  equitable  to  both 
Commonwealth  and  its  customers. 

While  we  find  no  basis  upon  which  to 
summarily  reject  Commonwealth's 
proposed  ratchet  provision  at  this  time, 
we  emphasize  that  our  decision  is 
without  prejudice  to  a  final  Commission 
determination  concerning  the  inclusion 
of  a  demand  ratchet  in  the  partial 
requirements  tariff  following  a  hearing. 

The  Commission  orders: 

(A)  The  applications  of  the  Cites  and 
Winnetka  for  rehearing  of  the 
Commission's  order  of  February  5, 1982, 
in  this  docket  are,  except  as  indicated 
below  denied. 

(B)  For  billing  purposes 
Commonwealth  is  hereby  ordered  to 
apply  its  originally  proposed  demand 
charge  to  actual  billing  demand:  when 
the  proposed  ratchet  clause  is 
applicable,  billing  demand  is  to  be 
determined  by  substituting  the  projected 

1982  test  year  summer  peaks  for  actual 
1981  summer  peaks.  This  requirement 
shall  apply  as  of  the  date  on  which  the 
rates  filed  in  this  proceeding  became 
effective  subject  to  refimd,  and 
Commonwealth  shall  refund  all 
additional  amounts  already  collected 
under  the  demand  ratchet  as  originally 
proposed  to  operate  within  thirty  (30) 
days  of  the  date  of  this  order.  Witiiin 
(15)  days  after  refunds  have  been  made, 
Commonwealth  shall  file  a  refimd 
compliance  report 

(C)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Regialer. 


By  the  CommiMioa 
Keimedi  F.  Phimb, 

Secretary 

|FR  Doc.  az-um  FUed  »48-M;  M*  «^ 
MUMS  0008  CriT-tMi 

[Docket  Na  ER82-477-000] 

Connecticut  UgM  and  Poww  Coj 
FUing 

May  11, 1962. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  April  28, 1982, 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  a  proposed 
rate  schedule  with  respect  to 
Transmission  Agreement  dated 
November  1, 1981  between  (1)  CL&P, 
The  Hartford  Electric  Light  Company 
(HELCOM)  and  Western  Massachusetts 
Electric  Company  (WMECO)  and  (2) 
Holyoke  Gas  and  Electric  Department 
(HG&E). 

CLftP  states  that  the  Transmission 
Agreement  provides  for  a  transmission 
service  to  HG&E  for  the  wheeling  of 
HG&E's  entitlement  in  the  Somerset  Unit 
No.  6  gienerating  facility  during  the 
period  bom  November  1, 1981  to  April 
30, 1982. 

CL&P  further  states  that  the 
transmission  charge  rate  is  a  monthly 
rate  equal  to  one-twelfth  of  the  annual 
average  cost  of  transmission  service  on 
the  Northwest  Utilities  system 
determined  in  accordance  with  Schedule 
A  and  Exhibits  I,  II  and  III  thereto  of  the 
Transmission  Agreement.  The  monthly 
transmission  charge  is  determined  by 
the  product  of  (i)  the  transmission 
charge  rate  ($/kW•^nonth).  and  (ii)  the 
number  of  kilowatts  which  HG&E  is 
entitled  to  receive  during  such  month. 
The  monthly  transmission  charge  is 
reduced  by  50%  to  give  due  recognition 
for  payments  made  by  HG&E  to  other 
systems  also  providing  transmission 
service  to  HG&E. 

CL&P  requests  that  the  Commission 
waive  its  standard  notice  period  and 
permit  the  Transmission  Agreement  to 
become  effective  on  November  1, 1981. 

CL&P  states  that  copies  of  this  filing 
have  been  mailed  to  HELCO.  WMECO 
and  HG&E. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  petitioA 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington 
D.C.  20428,  In  pccordance  with  §§1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests  must 
be  filed  on  or  before  May  24, 1982. 
Protests  will  be  considered  by  the 
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CommissuHi  in  determining  the 
appropriate  actian  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Ai^  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Ccmuniseion  and  are  available 
for  public  inspection. 
Kenneth  F.  Flaiah, 
Secntcay. 

IFK  Doc  82-)  3SS2  Filed  S-l».«2: 8:45  ml 
BHJJNQ  COOC  CTIT-ei^ 

[Docket  Na  CP«2-283-«001 

East  Tennessee  Natural  Gas  Co.; 
Notice  of  Application 

May  12. 1982. 

Take  notice  that  on  April  14, 1982, 
East  Tennessee  Natural  Gas  Company 
(Applicant),  P.O.  Box  10245.  Knoxville, 
Tennessee  37919,  filed  in  Docket  No. 
CP82-283-000  an  apphcation  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  sale  of  natural 
gas  to  three  of  its  existing  customers. 
The  Jefferson-Cocke  Utility  District  of 
Newport,  Tennessee,  (Jefferson-Cocke). 
United  Cities  Gas  Company  of 
Nashville,  Tennessee,  (United  Cities) 
and  Tennessee- Virginia  Energy 
Corporation  (Tennessee- Virginia),  under 
combined  purchase  gas  contracts  and 
supplemental  winter  service  contracts, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Applicanf  s  diree 
customers  each  purchases  natural  gas 
under  two  separate  contracts.  AppUcant 
proposes  to  ctunbine  the  contracts  of 
each  of  these  three  customers  info  single 
gas  sales  contracts  and  to  combine  the 
supplemental  winter  service  contracts 
into  single  ssq>plemental  winter  service 
contracts.  Applicant  explains  that  each 
of  these  three  customers  has  requested 
these  changes  to  give  additional 
operating  Qexibility  to  serve  the  high 
priority  needs  of  its  customers. 

Applicant  states  that  Jefferson-Cocke 
purchases  natural  gas  for  it  Jefferson 
City  service  area  under  a  gas  sales 
contract  dated  January  1, 1970.  wherein 
Applicant's  maximum  daily  contract 
obligation  is  1.984  Mcf.  Applicant 
asserts  that  Jefferson-Cocke  also 
purchases  natural  gas  for  its  Newport 
service  area  under  a  separate  contract 
dated  November  1. 1980,  wherein 
Applicant's  maximum  daily  contract 
obligation  is  4.046  Mcf.  It  is  submitted 
that  Jefferson-Cocke's  supplemental 
winta  service  contract  vcdume  is 


currently  700  Mcf  at  its  Jefferson  City 
service  area.  AppUcant  avers  that 
Jefferson-Cocke  needs  the  flexibiUty  of 
shifting  volumes  between  these  two 
service  areas  to  recognize  shifts  in  load 
patterns  as  would  be  permitted  under 
single,  consohdated  contracts. 

Applicant  states  that  United  Cities 
currently  purchases  natural  gas  for  its 
Lynchbui^,  MaryviUe-Alcoa.  Columbia, 
and  Shelbyville  service  areas  onder  a 
gas  sales  contract  dated  November  1. 
1973,  vdierein  AppUcant's  maximum 
daily  contract  obligation  is  21,988  Mcf.  H 
is  submitted  diat  die  contract  demands 
for  each  of  these  service  areas  are  as 
follows: 


lyinr«*i«j 
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Applicant  avers  that  the  supplemental 
winter  service  maximum  daily  contract 
volume  is  7.000  Mcf  for  the  above 
service  areas. 

Applicant  asserts  that  United  Cities 
also  purchases  natural  gas  for  its 
Morristown  and  Bristol  service  areas 
under  a  sepsrste  contract  dated 
December  1, 1972.  wherein  Applicant's 
maximum  daily  contract  obligation  is 
5,500  Mcf  per  day  at  Bristol  and  5,700 
Mcf  per  day  at  Morristown.  Applicant 
avers  that  United  Cities'  sv^lemental 
winter  service  maximum  daily  contract 
volume  is  6.000  Mcf  for  these  service 
areas.  It  is  submitted  that  United  Cities 
needs  the  flexibility  of  ahifting  volumes 
between  its  six  service  areas  to  best 
meet  the  high  priority  requirements  of  its 
customers. 

Applicant  states  that  Tennessee- 
Virginia  was  formed  following  the 
merger  of  Colonial  Natural  Gas 
Company  (Colonial)  with  Volunteer 
Natural  Gas  Company  (Volunteer).  It  is 
submitted  that  ^plicant  currently  has 
in  effect  a  gas  sales  contract  with 
Volunteer  dated  August  1, 197a  wherein 
Applicant's  maximum  daily  contract 
obligation  is  18,285  Mcf.  Applicant 
asserts  that  the  contract  demand  for  the 
service  areas  contained  in  this  contract 
are  as  follows: 
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Applicant  explain*  that  the 
supplemental  winter  service  maximum 
daily  contract  volume  is  3,000  Mcf  for 
these  service  areas. 

It  is  asserted  that  Tennessee-Virginia 
also  purchases  natural  gas  for  the 
former  Colonial  service  area  in 
southwestern  Virginia  under  a  separate 
contract  dated  January  1, 1960,  wherein 
Applicant's  maximum  daily  contract 
obligation  is  18,005  Mcf.  Applicant  avers 
that  Tennessee- Virginia's  supplemental 
winter  service  maximum  daily  contract 
volume  is  4,000  Mcf  for  the  Colonial 
service  area.  Applicant  submits  that 
Tennessee- Virginia  has  requested  that 
the  Volunteer  contracts  and  the  Colonial 
contracts  be  consolidated  into  new 
Tennessee- Virginia  contracts. 

Applicant  states  that  Jefferson-Cocke. 
United  Cities,  and  Tennessee-Virginia 
each  have  installed  peak-shaving 
facilities  in  one  or  more  of  their  service 
areas  but  not  in  every  service  area. 
Applicant  submits  that  the  proposed 
combination  of  the  contracts  would 
permit  the  entire,  nonintegrated 
distribution  system  of  each  to  use  and 
benefit  from  existing  peak-shaving 
facilities  regardless  of  the  location  of 
•uch  facilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  S, 
1962.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C  20428,  a  petition  to  intervene  or  a 
protest  in  accordance  %vith  the 
requirements  of  the  Commission's  Rule* 
of  Practice  and  Procedure  (18  CFR  1.8  or 
I.IOJ  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
Jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commlsaion  or  its  designee  on  this 


application  if  no  petition  to  intervene  ia 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Apphcant  to  appear  or 
be  represented  at  the  hearing. 
K«MM«k  F.  Pkaoib, 
SeoTBtaiy. 

(FR  Doa  8t-13eoe  Pltsd  S-1 
BKUM  CCOE  (7ir-«-4l 


[Dodrat  Na  SA82-18-000] 

Houston  OM  &  Minerals  Corp.;  NoUos 
of  Application  for  Adjustment 

May  12. 1982. 

Take  notice  that  on  April  27, 1962. 
Houston  Oil  ft  Minerals  Corporation 
(applicant),  1100  Louisiana  Street 
Houston.  Texas  77002.  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission]  an  application  for 
adjustment  pursuant  to  section  502(c)  of 
the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  15  U.S.  S301-3432.  (Supp.  IV 
1960).  and  {  1.41  of  the  Commission's 
regulations.  Applicant  seeks  an 
exception  to  i  273.204  of  the 
Commission's  regulations. 

Specifically,  applicant  states  that  its 
Vermillion  Block  50  No.  B-1  well  and  lU 
F-19  well  received  final  determinations 
that  they  qualified  pursuant  to  section 
102  of  the  NGPA  on  September  2, 1979 
and  February  2, 1961.  respectively. 
Applicant  also  states  that  after 
production  ceased  in  the  Vermillion 
Block  50  No.  B-1  well  and  the  F-19  well 
those  wells  were  recompleted,  and  the 
gas  from  the  recompletion  location  in 
each  well  like  that  from  the  completion 
location  that  had  ceased  producing,  was 
sold  to  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  and  United 
Texas  Transmission  Company, 
respectively,  at  the  section  102  price. 
Applicant  asserts  that  it  filed  an 
application  with  the  jurisdictional 
agency  for  a  determination  for  the 
recompletion  in  the  Vermillion  Block  50 
No.  B-1  weU  on  June  24, 1961,  and  the  F- 
19  well  on  April  IS,  1981.  Applicant 
further  states  that  if  the  adjustment  is 
not  granted  the  gas  from  the 
recompletion  in  the  Vermillion  Block  50 
No.  B-1  well  and  the  P-19  well  would 
qualify  pursuant  to  section  104  and  100, 
respectively,  for  the  period  beginning 


with  initial  deliveries  until  the  dates  the 
applications  forvection  102 
determinations  were  filed  with  the 
jurisdictional  agency  for  the  wells. 
Applicant,  in  addition,  alleges  that  it  has 
repaid  the  pipeline  purchasers  the 
amounts  paid  above  the  applicable 
maximum  lawful  price,  with  interest 
and  now  requests  the  Commission  to 
adjust  {  273.204  of  the  Commission's 
regulations  to  permit  the  applicant  to 
collect  the  section  102  rate  from  the  date 
of  initial  deliveries  from  the 
recompletion  locations  rather  than  the 
date  the  appUcations  for  determination 
were  filed  for  the  recompletion 
locations. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  §  1.41  of  the  Commission's 
Rules  of  Practice  and  Procedure,  Order 
No.  24.  issued  March  22. 1979,  (44  FR 
19861,  March  Sa  1979). 

Any  person  desiring  to  participate  in 
this  adjustment  proceeding  shall  file  a 
petition  to  intervene  in  accordance  with 
the  provisions  of  S  1.41(e).  All  petitions 
to  intervene  must  be  Sled  on  or  before 
June  3, 1962. 
Ketmetli  F.  FluBb, 
Secretary. 

(FK  Doa  a-lMOr  nM  >-U-«K  IMS  Mill 

eaiMO  coot  snr-ti-a 


(Dock*!  Na  RO62-18-000] 

Kitty  BeR,  dJML  BeTs  Texaco; 
Terminating  Proceeclnos 

May  11. 1982. 

On  April  20. 1982.  the  petitioner.  BeU's 
Texaco  Service  Garage,  filed  a  request 
to  withdraw  its  appeal  in  this 
proceeding  because  it  has  executed  a 
consent  order,  settling  all  issue* 
involved  in  the  proceeding,  with  the 
Department  of  Energy.  Accordingly, 
pursuant  to  18  CFR  1.38(p)  the  request  to 
withdraw  is  hereby  granted. 
Kemietii  F.  Ptuinb. 
Secretarjr. 

[FK  Doc.  aS-UlM  nisd  i-lS-M  Mi  ai^ 

aaiwo  oooe  srir-ev* 


[Docket  Na  Emfr-«6»-000] 
MMdte  South  Servlcee,  Ine^  FHng 

May  11. 1962. 

'  The  filing  Company  submits  the 
following: 

Take  notice  that  on  April  30, 1962, 
Middle  South  Services,  Inc.  (Services) 
tendered  for  filing  a  revised  System 
Agreement  among  Arkansas  Power  ft 
Light  Company.  Louisiana  Power  ft  light 
Company,  Mississippi  Power  ft  Lij^t 
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Company,  New  Orlean  Public  Services 
Inc.,  and  Services  dated  April  23, 1982. 
The  Agreement  supersedes  in  its 
entirety  the  Agreement  among  Arkansas 
Power  &  Light  Company,  Louisiana 
Power  &  Light  Company,  Mississippi 
Power  &  Light  Company,  New  Orleans 
Public  Service,  Inc.,  and  Services,  dated 
April  16, 1973  as  amended  in  Docket 
Nos.  ER79-277,  ER80-366  and  ER81-405. 
This  new  Agreement  is  proposed  to  be 
effective  August  1, 1982  and  suspended 
five  months  to  a  revised  effective  date 
after  suspension  of  January  1, 1983. 

Services  states  that  this  new 
Agreement  provides  for  certain  power 
pooling  transactions,  including  Reserve 
Equalization,  Transmission 
EquaUzation,  Energy  Transactions,  Unit 
Power  Sales,  as  well  as  other 
interchange  arrangements  between  the 
companies. 

Services  further  states  that  the  filing 
includes  detailed  workpapers 
demonstrating  the  changes  incorporated 
in  the  new  Agreement  and  also 
schedules  of  the  effects  of  the  changes 
on  the  various  companies  included  in 
the  Agreement 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20428,  in  accordance  with  §§1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  fded  on  or  before  May  26, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  82-13SM  Filed  »-18-8£  8:45  iml 
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[Docket  No.  CP82-296-000] 

Northern  Border  Pipeline  Co.;  Notice 
of  Application 

May  12, 1982. 

Take  notice  that  on  April  22, 1982, 
Northern  Border  Pipeline  Company 
(Applicant),  P.O.  Box  3330,  Omaha, 
Nebraska  68103,  filed  in  Docket  No. 
CP82-296-000  an  application  pursuant  to 
Section  7(c]  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction, 
but  not  Uie  operation,  of  a  right-of-way 


tap  to  the  Fort  Peck  Indian  Reservation, 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  the  construction 
of  a  tee,  side  valve  and  blind  Qange  to 
accommodate  the  future  delivery  of 
natural  gas  to  the  Fort  Peck  Indian 
Reservation,  Roosevelt  County, 
Montana,  a  right-of-way  grantor.  It  is 
asserted  that  in  the  course  of 
construction  across  the  Fort  Peck 
Reservation  the  delivery  outlet  was 
installed.  Applicant  states  that  prior  to 
the  time  of  installation  it  was  intended 
that  a  request  would  be  made  of  the 
Office  of  the  Federal  Inspector  for 
approval  to  install  the  facilities. 
Subsequently,  Applicant  states  that  it 
was  advised  that  Commission  approval 
was  required.  AppUcant  asserts  that  it  is 
herein  requesting  authorization  for  the 
delivery  outlet  a&eady  installed  on  the 
Fort  Peck  Indian  Reservation. 

It  is  asserted  that  the  actual  cost  of 
the  proposed  facilities  is  $42,200  which 
would  be  financed  as  a  part  of  the 
overall  financing  plan  for  Applicant 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  )une  3, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
CoDunission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Keonetfa  F.  '^"""*. 
Secretary. 

[FR  Doc  SZ-iaaoi  Paed  S-lS-ae  M6  a^ 
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[Docket  Na  ERS2-4S4-O00] 
Northern  Statea  Power  Co;  FHng 

May  11. 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Northern  States 
Power  Company  (Minnesota)  [NSP 
(Minn)]  on  April  30, 1981,  tendered  for 
filing  proposed  rate  schedule  changes  to 
NSP  (Minn)'s  contracts  with  the 
following  25  wholesale  customers: 


CItyol 
Qlyol 
CKyof 
Glya* 
CKyol 
G«yo( 
Olyof 
CKyot 
CMyol 


Ma_ 


Anoka- 


CDMta 

Eni  Grand  Forts. 

F»irt» 


Otyof 
Olyof 
Otyof 
Qiyot 
CMyot 

Qlyot 
aiyo< 
Cilyo* 
Otyol 
aiyof 
CHyof 
CHyxX 
Qlyo) 
CKyot 


GranliaFili 

Li^it  and  PnMr  OompOTy-. 
Kasola 


Kaawn 

LakaCNy- 


La  Suaur- 


OiMa 

SaMPalar— 
SaiACanlra- 
Shitop8s  ..—I 
Sioux  Fala— 
Wa 


37S 
324 


aB7 


SIS 

»4 
SSI 


sn 


384 


The  rate  schedule  changes  were  filed 
conciurently  with  a  new  Coordinating 
Agreement  between  Northern  States 
Power  Company  (Minnesota),  Northern 
States  Power  Company  (Wisconsin) 
[NSP  (Wise)],  and  Lake  Superior  District 
Power  Company  (LSDP)  which  is  a 
newly  acquired  NSP  subsidiary.  NSP 
(Minn)  has  requested  that  the  tariff 
changes  become  effective  on  the  same 
date  as  is  ordered  by  the  Commission  in 
that  Coordinating  Agreement  filing, 
proposed  by  the  parties  in  that  filing  to 
be  June  30, 1982. 

"The  new  Coordinating  Agreement 
brings  LSDP  within  the  existing 
arrangements  for  single  system 
planning,  operation,  and  cost  shamig 
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among  the  affiliated  companies  in  the 
NSP  electric  system.  As  a  result  of  this 
affiliation,  NSP  system  fuel  costs  will 
increase  by  $9,131,000  or  0.01 2<  per 
kilowatt-hour,  based  upon  1982 
budgeted  costs.  NSP  (Minn)  proposes  to 
increase  the  base  cost  of  fuel  in  the  fuel 
clause  provision  of  its  wholesale  rate 
schedules  by  OSlflZi  per  kilowatt-hour,  to 
insulate  its  existing  wholesale 
customers  from  the  higher  fuel  costs  and 
prevent  the  double  recovery  of  those 
costs  which  would  otherwise  result 

A  copy  of  the  Bling  has  been  mailed  to 
each  of  NSP  (Minn)'s  customers  affected 
by  the  proposed  change,  to  the 
Minnesota  Public  Utilities  Commission 
the  South  Dakota  Public  Utilities 
Commission,  and  the  North  Dakota 
Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  .said  Bling  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  S9  1-8 
and  1.10  of  the  Commission's  Rules  of 
^actlce  and  Procedure  (18  CFR  l.a 
LIO].  All  such  petitions  or  protests 
should  be  Hied  on  or  before  May  27, 
1962.  Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  wiU 
not  serve  to  make  protestants  parties  to 
tile  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petitioa  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  ispectioa 
Kenneth  F.  Plumb. 
Secretary. 

^  Doc.  SZ-13S9e  Filed  »-18-8£  tM  UBJ 
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[Docket  Na  ER82-4«6-000] 
Northern  States  Power  Co.;  Rllng 

May  11. 1962. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Nortiiem  States 
Power  Company  (Wisconsin)  (NSP 
(Wis.))  on  April  3a  1982.  tendered  for 
filing  proposed  rate  schedule  changes  to 
NSP  (Wis.)'s  contracU  with  the 
following  11  existing  and  1  prospectiTe 
wholesale  customers: 


^  ^ 

ICRC 

mm 

sohwkil* 

Bwnor....                

S8 

{') 
54 

82 

81 

Barron „„ 

BlMCk  Okim  Prntm 

Cmkm     , . 

Conwl .. 


RtoUto. 


Spoonw- 


WhitehdL- 


FEHC 


Na 


59 
60 
58 
64 
52 
56 
SI 


■CUMoimr  not  ye(  receiving   servica.   No  FERC  Rata 
Schedule  Hi09t)tt  hse  ^^t  been  Assigned. 

The  rate  schedule  changes  were  filed 
concurrently  with  a  new  Coordinating 
Agreement  between  Northern  States 
IH)wer  Company  (Minnesota)  (NSP 
(Minn.)),  Northern  States  Power 
Company  (Wisconsin)  (NSP  (Wis.)),  and 
Lake  Superior  District  Power  Company 
(LSDP)  which  is  a  newly  acquired 
subsidiary  of  NSP  (Minn.). 

NSP  (Wis.)  requests  an  effective  date 
of  June  30, 1982,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

The  new  Coordinating  Agreement 
brings  LSDP  within  the  existing 
arrangements  for  single  system 
planning,  operation  and  cost  sharing 
among  the  affiliated  companies  in  the 
NSP  electric  system.  Aa  a  result  of  this 
affiliation.  NSP  system  fuel  costs  will 
increase  I^  $8,131,000  or  0.012^  per 
kilowatt  hour,  based  upon  1982 
budgeted  coats.  NSP  (Wis.)  proposes  to 
increase  the  base  cost  of  fuel  in  the  fuel 
clause  provision  of  its  wholesale  rate 
schedules  by  0in2t  per  kilowatt  hour,  to 
insulate  its  existing  wholesale 
customers  from  tlie  higher  fuel  costs  snd 
prevent  tiM  double  recovery  of  those 
costs  which  would  otherwise  result 

A  a^y  of  the  proposed  rate  schedule 
changes  has  been  mailed  to  each  of  NSP 
(Wi8.)'8  customers  affected  by  the 
proposed  change,  and  the  Wisconsin 
Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
D.C.  20426,  in  accordance  with  S  §  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  27, 
1982.  Protests  wUl  be  considered  by  the 
CommissioD  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Pkimli, 

Secretary. 

(FR  Oa&  ■1-13808  PUed  S-U-tt  atM  aH 
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[Docket  Na  ER82-485-000] 

Northern  Statee  Power  Company 
(Minnesota)  et  aL;  Filing 

May  It  1082. 

The  filing  Company  submits  the 
following: 

Take  notice -that  on  April  30. 1962. 
Northern  States  Power  Company 
(Minnesota)  (NSP  (Minn.))  and  Northern 
States  Power  Company  (Wisconsin) 
(NSP  (Wise.)),  and  Lake  Superior 
District  Power  Company  (LSDP)  jointly 
tendered  for  filing  a  Coordinating 
Agreement  dated  April  23. 1982.  The 
Coordinating  Agreement  brings  LSDP,  a 
newly  acquired  subsidiary  of  NSP 
(MiniL).  within  the  existiiig 
arrangements  for  single  system 
planning,  operating  and  cost  sharing 
among  the  affiliated  companies  in  the 
NSP  electric  system. 

1^  Cooidiiiating  Agreement  revises 
and  supersedes  a  1970  Coordinating 
Agreement  between  NSP  (Minn.)  and 
NSP  (Wise.)  which  now  provides  for 
coordinatioD  on  the  NSP  electric  ' 
system. '  The  iww  Coordinating 
Agreement  preserves  tiie  substantive 
provisions  of  the  previous  agreement 
The  only  changes  are  those  needed  to 
bring  LSDP  within  die  terms  of  the 
Agreement  and  to  preserve  consistency 
of  usage  in  language  throughout  the 
Agreement 

Write-off  charges  under  the 
Coordinating  Agreem«it  associated 
with  the  Commission-ordered  write-off 
of  the  cancellation  losses  on  the  Tyrone 
nuclear  plant  in  Docket  No.  BR79-616 
will  not  be  shared  between  LSDP  and 
the  two  NSP  companies. 

The  parties  request  an  effective  date 
of  June  30, 1982,  and  therefore  request 
waiver  of  the  Commission's  notice 
requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  witii  tiie  Federal 
Energy  Regulatory  Commission,  825  ' 
North  Capitol  Street  NE.,  Washington. 
D.C.  20426,  in  accordance  with  {{  1-8 


■Tha  1070  Coordlnatiag  Agrewant  ia  dMiyutad 
PERC  Rate  Schedule  N«.  374  for  NSP  (Minn.)  and 
FE31C  Rate  Schedule  No.  SI  for  NSP  (Wlac.).  It  wai 
•xacvtnd  on  October  It  ISM)  and  wm  aimadad  on 
Augwt  U.  wm  mt  iUetmkm  SS.  ISSt 
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and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  Hied  on  or  before  May  27, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will  ■ 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  Hie  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  pubUc  inspection. 
Kennelh  F.  Plumb, 
Secretary. 

P^  Doc  82-13887  PUwl  S-lS-aK  8:46  am] 
BiLUNQ  CODE  Vrir-OI-M 


[Docket  Na  ER82-478-000] 

Ohio  Power  Company;  Riing 

May  11, 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Ohio  Power 
Company  (OPCo),  on  April  28, 1982, 
tendered  for  filing  a  power  sales 
agreement  executed  with  the  City  of 
Bryaa  Ohio  (Bryan)  dated  may  21, 1980. 
This  agreement  is  intended  to  replace 
the  existing  service  agreement  between 
Bryan  and  the  Toledo  Edison  Company 
(Toledo  Edison),  designated  by  the 
Commission  as  FERC  Electric  Tariff 
Original  Vol.  1. 

OPCo  requests  a  proposed  effective 
date  for  the  tendered  agreement  of  June 
1, 1982  to  match  the  requested  effective 
date  of  the  notice  of  cancellation  by  the 
Toledo  Edison  Company  in  Docket  No. 
ER82-425-000.  OPCo  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  upon 
the  City  of  Bryan,  and  the  Toledo  Edison 
Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Sti^et,  NE.  Washington, 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  25, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing^re  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  IHumb, 
Secretary. 

pit  Doc  aZ-13S«  PiM  5-1S-82: 8:45  anil 
■LLJNQ  CODE  (Tir-ei-M 

[Docket  No.  Em2^73-000] 
Pacific  Povrer  ft  Light  Co.;  Filing 

May  11. 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  April  23, 1982. 
Pacific  Power  &  light  Company  (PP&L) 
tendered  for  filing  Bonneville  Power 
Administration's  (BonneviUe) 
determination  of  Average  System  Cost 
(ASC)  for  Pacific's  Appendix  1  for  the 
states  of  Idaho,  Montana,  Oregon  and 
Washington,  and  Pacific's 
Reconciliation  of  filed  Appendix  1  to 
Bonneville's  Recommendations  for  each 
state. 

The  additional  information  filed  by 
PP&L,  as  a  result  of  Bonneville's 
determination,  indicates  an  ASC  for  the 
states  as  detailed  below: 


Miho.. 


Oregon.. 


fVaaninoifilx 


13^ 
20.18 
24.40 
20.43 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  I>rocedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  25, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennedi  F.  Ftamb, 
Secretary. 

[FR  Doc  82-13Sn  PlM  5-1S-82;  8;4t  am) 
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[Docket  No*.  CS82-52-000.  et  aL] 

Petro-Energy  Exploration  Inc.,  et  aL; 
Applicatlona  for  "Smai  Producor" 
Certificatea  > 

May  11. 1982. 

Take  notice  that  each  of  the 
Applicants  listed  herein  has  filed  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  and  $  157.40  of  the 
Regulations  thereunder  for  a  "small 
producer"  certificate  of  public 
convenience  and  necessity  authorizing 
the  sale  for  resale  and  delivery  of 
natural  gas  in  interstate  commerce,  all 
as  more  fully  set  forth  in  the 
applications  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
applications  should  on  or  before  May  27. 
1982  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20426,  petitions  to  intervene  or 
protests  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  'and  Procedure  (18  CFR  1.8  or 
1.10).  All  protests  filed  with  die 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Persons  wishing  to  become  parties  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  petitions  to 
intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursufuit  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  National  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  I^rocedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  on  all  applications  in  which 
no  petition  to  intervene  is  filed  within 
the  time  required  herein  if  the 
Commission  on  its  own  review  of  the 
matter  believes  that  a  grant  of  the    - 
certificates  is  required  by  the  public 
convenience  and  necessity.  lAThere  a 
petition  for  leave  to  intervene  is  timely 
filed,  or  where  the  Commission  on  its 
own  motion  believes  that  a  formal 
hearing  is  required,  further  notice  of 
such  hearing  will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


*  This  notice  doe*  not  provide  for  ooiuolidatioB 
for  hearing  of  the  several  matter*  covered  herein. 
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unnecessary  for  Applicants  to  appear  or  be  represented  at  the  hearing. 
Kanneth  F.  Plumb, 

Secretary. 


Docks!  Na 


Date  fled 


Afipicwl 


CS82-52-000.. 

CS82-53-000. . 

CS82-54-«00... 

CS82-S5-000.. 

CS82-56-000 

0382-67-000.- 

CS82-S8-000-. 

CS82-5»-000... 

CSe2-6 1-000- 

CS82-W-000... 


Apr  8.  1962... 
Apr.  1%  1982.. 
/ift.  16.  1982- 
Apr.  21,  1982.. 
Apr  23.  1982.. 
Apr.  28,  1982- 
Apr.  30,  1982.. 
A). 


Mv3.198t- 
— (to. 


Pelro-Erargy  Ej^jtoralion  Inc..  500  American  Standard  Life.  Center  Souti,  EnU,  OUatOM  73701. 

Wfltan  J.  Hancock.  P.O.  Box  1S5S.  BMnga.  Montana  50103. 

PatterBon  Reaourcw,  Inc..  305  Bvonne  St,  SuMa  404,  New  Oileant,  LaiMaM  7V11C. 

Chartas.  WInchestar  A  Co..  1881  Fnl  Na«onaJ  Buidkig,  De»o«.  Mkiigan  4822& 

Ma  V.  OafcMty  Lama  R  Harvey,  1538  18  Road.  P.  O.  Box  968,  Ftuta.  Colorado  81521. 

Tonuga  01 1  IMnaral.  7745  San  Fekpe.  Suta  200,  Houalon,  Texas  TTOat. 

a  «  N.  Compw  an4  Jamaa  H  FrancN  Jr..  Poal  OMoa  Bok  3S8.  Sniaokovar.  irliiuM  71781. 

OW  DomHon  Oi  CorporDon,  660  Court  Plaza  BUkIng,  OkMwraa  CKy,  OMatloma  TSIOC 

L  B.  lladBi^  Poal  O«oa  Bern  488.  RoaiMll,  New  Meiaco  68201. 

Erapfe*  BoaM  K.K.  he  Cutty  Sark  Scotch  WAMy.  (Japan)  Ltd..  ei7Bi  9L.  SuMa  SK,  OaaMi;  CoknRto 


80C0C. 


[PR  Doo.  aa-lSeiN  PHed  »-l*-8X:  ft4*  an) 
BIUJNQ  COOC  ITIT-ei-M 


(Docket  Na  GP82-34-000] 

SouttMm  Union  Gathertng  C04  Notice 
of  Application  for  Commission 


Issued:  May  12. 1982. 

On  April  22, 1982,  Southern  Union 
Gathering  Company  (Southern  Union — 
filed  an  application,  pursuant  to 
fi  27a203(g)  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations  implementing  the  Natural 
Gas  Policy  Act  of  1978  (NGPA).  15 
U.S.C.  3301-3432  (Supp.  IV  1980),  for  a 
determination  by  the  Commission  that 
certain  sales  made  by  Southern  Union 
will  not  longer  be  treated  as  "first  sales" 
under  the  NGPA,  as  defined  in  section 
2(21)(A). 

Southern  Unions  states:  It  is  currentiy 
making  first  sales  in  Northwest  New 
Mexico  to  two  primary  purchasers,  El 
Paso  Natural  Gas  Company  (El  Paso) 
and  Gas  Company  of  New  Mexico 
(GCNM).  Both  of  the  sales  are  made 
pursuant  to  long-term  contracts,  and 
commenced  in  1853,  the  year  Southern 
Union  began  doing  business.  After 
producer-type  sales  were  held,  in  1954. 
to  be  jurisdictional  under  the  Natural 
Gas  Act  (NGA).  15  U.S.C.  717-717w,  as 
amended  (Supp.  IV  1980),  Southern 
Union  made  Its  sales  to  El  Paso  under  a 
permanent  certificate  issued  by  the 
Federal  Power  Commission.  See  19  FPC 
594  (1958).  Southern  Union's  sales  to 
GCNM  have  been  and  continue  to  be 
made  pursuant  to  the  laws  of  the  State 
of  New  Mexico.  The  rate  at  which 
Southern  Union  sold  gas  to  El  Paso  was 
regulated,  during  the  period  1954-1978, 
under  the  NGA.  After  passage  of  the 
NGPA,  however,  the  rates  for  Southern 
Union's  sales  to  El  Paso  and  GCNM 
became  subject  ts  the  NGPA  "first  sale" 
regulations.  Southern  Union  is  seeking 
to  establish  a  regulatory  framework 
under  which  the  rates  for  sales  from  its 


existing  gathering  system  will  be  treated 
by  this  Commission  as  if  the  sales  are 
made  by  an  interstate  pipeline  and  are 
subject  to  the  just  and  reasonable 
standards  of  the  NGA.  In  light  of  its  past 
rate  treatment.  Southern  Uidon  is 
requesting  that  the  exemption  from  first 
sale  treatment  be  granted  with  respect 
to  the  sale  to  GCNM  also,  as  well  as 
with  respect  to  other  sales  in  the  San 
Juan  Basin  Area. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  file,  on  or  before  June 
4, 1982.  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  N.E.  Washington,  D.C. 
20426,  a  petition  to  intervene  or  a  protest 
in  accordance  with  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  party 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  rules. 
Kennalfa  F.  Plumb. 
Secretary. 

[FR  Doa  tt-13609  FHIad  S-18-«t:  fttS  w] 
MUJNQ  COOE  e717-01-M 

[Oodnt  No.  CPt2-2a»-0001 

Texas  Eastern  Tranamission; 
Application 

May  12, 1982. 

Take  notice  that  on  April  15, 1982, 
Texas  Eastern  Transmlssioo 
Corporation  (Applicant),  P.O.  Box  2521, 
Houston.  Texas  77252,  filed  in  docket 
No.  CP82-288-000  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  pubUc 


convenience  and  necessity  authorizing 
the  exchange  of  natural  gas,  all  as  more 
fully  set  forth  in  the  appbcation  which  is 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Apphcant  proposes  to  exchange  the 
natiu-al  gas  produced  in  South  Pass 
Block  89,  offshore  Louisiana,  with  Gulf 
Oil  Corporation  acting  through  Gulf  Oil 
Exploration  and  Production  Company,  A 
Division  thereof  (Gulf),  pursuant  to  a  gas 
exchange  agreement  dated  April  2. 1982. 
It  is  stated  that  Applicant  has  available 
quantities  of  gas  from  certain  producers 
attributable  to  production  from 
Platforms  A  and  B.  South  Pass  Block  89, 
offshore  Louisiana.  Applicant  explains 
that  it  has  filed  an  appUcation  in  Docket 
No.  CP82-1-O00  to  construct 
approximately  47  miles  of  20-indi 
pipeline  from  Platform  B,  Soutii  Pass 
Block  80  to  AppUccmt's  36-lnch  pipeline 
near  Gulfs  Venloe  Plant  in  Plaqumines 
Parish,  Louisiana,  to  attach  the  above 
quantities  of  gas  from  South  Pass  Block 
89.  Applicant  assets  fliat  prior  to 
completion  of  its  proposed  South  Pass 
Block  89  pipeline,  the  producers  would 
be  transporting  crude  petroleum  and 
associated  casinghead  gas  and  that  such 
gas  would  be  separated  and  delivered  to 
Gulf  for  the  account  of  Applicant  at  or 
near  the  producer's  receiving  station. 
Applicant  avers  that  this  gas  would  be 
available  for  delivery  to  Gulf  on  July  1. 
1982. 

Applicant  proposes  to  cause  to  be 
delivered  by  the  producers  to  Gulf  for 
the  account  of  Applicant  daily  gas 
quantities  of  up  to  15,000  dekathenns 
(dt)  equivalent  pet  day  and  such 
additional  quantities  as  are  mutually 
agreeable  at  Applicant's  point  of 
exchange  located  at  a  mutually 
acceptable  existing  point  between  the 
producers  and  Gulf  at  or  near  the 
producers'  West  Delta  Receiving  Station 
in  Plaquemines  Parish.  Louisiana.  It  is 
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submitted  that  Gulf  would  deliver  to 
Applicant  at  Gulfs  primary  point  of 
exchange  quantities  equivalent  to  those 
quantities  delivered  by  Applicant  to 
Gulf  at  Applicant's  point  of  exchange. 

Applicant  states  that  if  Gulf  is  unable, 
wholly  or  in  part,  to  deliver  the 
equivalent  quantity  of  gas  to  Applicant 
at  Guirs  primary  point  of  exchange  Gulf 
would  deliver  the  balance  to  Applicant 
at  a  secondary  point  of  exchange.  GulTs 
primary  point  of  exchange  would  be 
those  existing  locations  on  Applicant's 
offshore  Cameron  system  at  which 
Applicant  currently  receives  gas  for  the 
account  of  Gulf,  it  is  averred.  Applicant 
explains  that  this  gas  is  attributable  to 
Eugene  Island  Block  313,  West  Cameron 
Blocks  198,  332,  406,  409  and  479  and 
Vermilion  Block  260.  Applicant  states 
that  Gulfs  secondary  point  of  exchange 
would  be  the  existing  interconnection 
between  Gulfs  facilities  at  Gulfs 
Venice  processing  plant  and  Applicant's 
3&-inch  Line  No.  40  located  near  the  City 
of  Venice,  Plaquemines  Parish. 
Louisiana.  Applicant  asserts  that 
pursuant  to  the  agreement  quantities  of 
gas  received  by  each  party  would  be 
exchanged  on  an  equivalent  heating 
value  basis  and  would  be  adjusted  for 
plant  fuel  use  and  the  heating  value  of 
liquefiables  extracted  at  Gulfs  Venice 
processing  plant.  It  is  submitted  that 
neither  party  would  charge  for  the 
exchange. 

AppUcant  asserts  that  the  exchange 
arrangement  proposed  herein  would 
enable  Applicant  to  obtain  on  an  interim 
basis  quanitites  of  casinghead  gas  which 
it  has  purchased  in  South  Pass  Block  89. 
Applicant  states  that  the  exchange 
would  commence  upon  the  date  of  initial 
delivery  and  would  terminate  either  one 
year  from  such  date  or  on  the  date  on 
which  Applicant's  South  Pass  Block  89 
pipeline  is  placed  into  service.  Applicant 
expects  that  the  South  Pass  Block  89 
pipeline  would  be  placed  into  service  in 
October  1982. 

Any  person  desinng  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  3, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10  and  the  Regulations  under  the 
National  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceedii|g  or  to  participate  as  a  party  in 


any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natiu-al  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  farther  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  az-iano  nied  S-U-SZ;  8:45  am] 
BNJJNQ  CODE  •717-ai-M 


[Docket  Na  CP81-322-002] 

Texas  Gas  Transmission  Corp4 
Petition  To  Amend 

May  12, 1982. 

Take  notice  that  on  April  22, 1982, 
Texas  Gas  Transmission  Corporation 
(Petitioner),  3800  Frederica  Street. 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP81-322-002  a  petition  to 
amend  the  order  issued  August  12, 1981, 
in  Docket  No.  CP81-322  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  so  as 
to  authorize  the  transportation  of 
natural  gas  for  Natural  Gas  Pipline 
Company  of  America  (Natural)  for  an 
additional  363-day  term,  all  as  more 
fully  set  forth  in  the  petition  to  amend 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

It  is  stated  that  by  order  issued 
August  12, 1981,  Petitioner  received 
authorization  to  transport  up  to  50,000 
Mcf  of  natural  gas  per  day  for  Natural  to 
Dow  Intrastate  Gas  Company  for 
ultimate  delivery  to  Dow  Chemical 
Company  (Dow)  for  a  term  of  363  days. 
It  is  asserted  that  Natural  agreed  to  sell 
on  a  best-eff(Mls  basis  up  to  a  total  of 
15,000,000  Mcf  of  gas  to  Dow  over  the 
period. 

Petitioner  proposes  herein  to  transport 
gas  for  Nahiral  for  an  additional  363-day 
term.  Petitioner  further  proposes  to 
transport  on  an  interruptible  basis  a 


daily  volume  of  gas  not  to  exceed  a  total 
of  30,000,000  Mcf  during  this  additional 
term.  It  is  submitted  that  Natural  and 
Dow  on  March  30, 1982.  executed  an 
amendment  to  their  gas  sales  agreement 
providing  for  the  sale  of  an  additional 
30,000,000  Mcf  of  natural  gas  over  a  363- 
day  period  following  the  expiration  of 
the  initial  term  of  the  sales  agreement 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
June  3, 1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington. 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Nahiral  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  %vill 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 
Kennetli  F.  Plumb. 
Secretary. 

fFR  Doc  82-13011  Hied  5-18-82;  8-45  >■] 

nuMQ  cooE  tra-m-m 


[Docket  No.  QFS2-129-000] 

Alternative  Energy  Decisions,  Inc.— 
Ashland;  Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

May  12. 1982. 

On  April  29, 1982,  Alternative  Energy 
Decisions,  Inc.,  84  Harlow  Street, 
Bangor,  Maine  04401,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission]  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's  rules. 

"The  facility  will  be  located  in 
Ashland,  Maine.  The  primary  energy 
source  of  the  facility  will  be  biomass. 
The  electric  power  production  capacity 
of  the  facility  will  be  20.000  kilowatts. 
Fuel  oil  number  2  will  be  used  for  start 
up  purposes  and  will  make  up  less  than 
or  equal  to  one  percent  of  total  fuel 
consumption.  There  is  no  other  small 
power  production  facility  located  within 
one  mile  of  the  proposed  facility.  No 
electric  utility,  electric  utility  holding 
company  or  any  combination  thereof 
has  any  ownership  interest  in  the 
facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
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•tatus  ahoukl  file  a  petition  to  interveae 
or  protest  with  the  Federal  Enei^y 
Regulatory  Commission.  825  North 
Capitol  Street  N.E.,  Washington.  D.C 
20426,  in  accordance  with  S§  1.8  and 
1.10  of  the  Commission's  Rules  of 
Practioe  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  on  or 
before  June  18, 1982  and  must  be  served 
on  the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestantB  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commissioo  and  are  available  for  public 
inspectioa. 
Kanaetk  P.  Pfuaab, 
Secretarf. 

(Fit  Dm  O-IMM  %-\»-tt  ft4«  ami 
lOOOCtnVOI-M 


[Docket  No.  QFU-12S-000] 

Altematlv*  Energy  Decisions,  Inc.— 
Carrsbassett  Valley;  Application  for 
Comnileeion  Certification  of  Qualifying 
Status  of  a  Sntall  Power  Production 
Fadity 

May  12. 1962. 

On  April  29, 1982,  Alternative  Energy 
Decisions,  Inc.,  84  Harlow  Street 
Bangor.  Maine  04401,  flled  with  the 
Federal  Energy  Regulatory  Commission 
(CommissionJ  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facilify  pursuant 
to  §  292.207  of  the  Commission's  rules. 

The  facility  will  be  located  in 
Carrabasaett  Valley,  Maine.  The 
primary  energy  source  of  the  facility  will 
be  biomass.  The  electric  power 
production  capacity  of  the  facility  «vill  . 
be  18,700  kilowatts.  Fuel  oil  number  2 
will  be  used  for  start  up  purposes  and 
will  make  up  less  than  or  equal  to  one 
percent  of  total  fuel  consumption.  There 
is  no  other  small  power  production 
facihty  located  within  one  mile  of  the 
proposed  facility.  No  electric  utihty, 
electric  utility  holding  company  or  any 
combination  thereof  has  any  ownership 
interest  in  the  facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  quahfying 
status  should  file  a  petition  to  intervene 
or  proteet  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  N£.,  Washington.  D.C. 
20428,  in  accordance  with  S§  1.8  and 
1.10  of  the  Coounission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  oo  or 
before  June  18, 1962  and  must  be  served 


on  the  applicant  IVotests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  hf 
taken  but  will  not  serve  to  make 
proteatants  parties  to  the  proceeding. 
Any  person  wishing  to  t>ecome  a  party 
must  file  •  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
KeoiMtk  P.  Flianb, 
Secretary. 

(ra  Oac.  »-13Mt  t-t»^a&  M»  aail 
MUMQ  coot  S717-at-M 


rOocfcet  No.  QF82-127-000] 

Altemative  Energy  Decisions,  Inc.— 
Chester,  Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
SmaH  Power  Production  Facilty 

May  12, 1982. 

On  April  29, 1962.  Altemative  Energy 
Decisions,  Inc.,  84  Harlow  Street 
Bangor,  Maine  04401.  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
certification  of  a  facility  as  a  qualifying 
small  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's  rules. 

The  facility  will  be  located  in  Chester, 
Maine.  The  primary  energy  source  of  the 
facility  will  be  biomass.  The  electric 
power  production  capacity  of  the  facility 
will  be  16,700  kilowatts.  Fuel  oil  number 
2  will  Iw  used  for  start  up  purposes  and 
will  make  up  less  than  or  equal  to  one 
percent  of  total  fuel  consumption.  There 
is  no  other  small  power  production 
facility  located  within  one  mile  of  the 
proposed  fadlify.  No  electric  utilify, 
electric  utility  holding  company  or  any 
combination  thereof  has  any  ownership 
htterest  in  the  facilify. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  625  North 
Capitol  Sti-eet  N.E.,  Washington.  D.C 
20426,  in  accordance  with  SS  1-6  and 
1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  on  or 
before  June  18, 1982  and  must  be  served 
on  the  applicant  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  bat  will  not  serve  to  make 
proteatants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Conuniseioa  and  sue  available  for  public 

inspectioa. 

Kaaastk  P.  PliaSb^ 

Secretary. 

(PR  Doc.  8l-iaaH  PkMO  l-lS-aC:  Mi  «■) 
ea^JNG  cow  S717-S1-« 


[Docket  Na  QF82-13(MI00] 

Altemattve  Energy  Decleions,  Inc.^ 
Columbia;  Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Smaa  Power  Production  FaclUty 

May  12. 1982. 

On  April  29, 1962.  Altemative  Energy 
Decisions,  Inc.,  84  Harlow  Street, 
Bangor,  Maine  04401,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
certification  of  a  facihty  as  a  qualifying 
small  power  production  facilify  pursuant 
to  S  292.207  of  the  Commission's  rules. 

The  facilify  will  be  located  in 
Columbia,  Maine.  The  primary  energy 
source  of  the  facility  will  be  biomass. 
The  electric  power  production  capacify 
of  the  facility  will  be  2a000  kilowatts. 
Fuel  oil  number  2  will  be  used  for  start 
up  purposes  and  will  make  up  less  than 
or  equal  to  one  percent  of  total  fuel 
consumption,  liere  is  no  other  small 
power  production  facilify  located  within 
one  mile  of  the  proposed  facilify.  No 
electric  utilify,  electric  utilify  holding 
company  or  any  combination  thereof 
haa  any  ownership  interest  in  the 
facilify. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
st&tus  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  N.E..  Washington,  D.C. 
20428,  in  accordance  with  SS  1,8  and 
1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  on  or 
before  June  18, 1962  and  must  be  served 
on  the  applicant  Protests  will  be 
considered  by  the  Commission  io 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
prolestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  parfy 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kanneth  P.  Phimb. 
Secretary. 

(FK  Doc  u-uen  fUm)  5-u-ta  km  m4 
■nuMO  ooK  sr<7-ai-«i 
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[Dodwl  Na  QF82-131-0001 

AHemative  Energy  Decisions,  Inc.— 
.  Harrington;  Appii^tion  for 
Commission  Certification  of  Qualifying 
Status  of  a  Small  Power  Production 
FadHty 

May  12. 1982. 

On  April  29. 1982,  Alternative  Energy 
Decisions.  Inc.,  84  Harlow  Street. 
Bangor.  Maine  04401.  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission]  an  application  for 
certification  of  a  facility  as  a  qnalifylng 
small  power  production  facility  pursuant 
to  §  292.207  of  the  Commission's  rules. 

The  facility  will  be  located  fai 
Harrington,  Maine.  The  primary  enei^ 
source  of  the  facility  will  be  biomass. 
The  electric  power  production  capacity 
of  the  facihty  will  be  20,000  kilowatts. 
Fuel  oil  number  2  wiU  be  used  for  start 
up  purposes  and  will  make  up  less  than^ 
or  equal  to  one  percent  of  total  fuel 
consumption.  There  is  no  other  small 
power  production  facility  located  within 
one  mile  of  the  proposed  facility.  No 
electric  utility,  electric  utility  holding 
company  or  any  combination  thereof 
has  any  ownership  interest  in  the 
facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  §S  1.8  and 
1.10  of  the  Commission's  Rules  of 
Practice  and  Procediu-e.  All  such 
petitions  or  protests  must  be  filed  on  or 
before  June  18, 1982  and  must  be  served 
on  the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
KcmMth  F.  Plwnb. 
Secretory. 

IFR  Doc  e2-13W?  Piled  S-IS-flZ:  ft«  am) 
BMJJNQ  CODE  (717-01-41 


(Doctitt  Na  OF82-12fr-000] 

Alternative  Energy  Decisions,  Inc.— 
Houfton;  Application  for  Commission 
Xertiftcation  of  Qualifying  Status  of  a 
Small  Power  Production  Facility 

May  12. 1M2. 

On  April  29. 1982,  Alternative  Energy 
DecWona.  bic  84  Harlow  Street, 
Bangor.  Maine  04401,  filed  with  the 


Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
certification  of  a  facility  as  a  quatifying 
srnaD  power  production  facility  pursuant 
to  S  292.207  of  the  Commission's  rules. 

The  facility  will  be  located  in  Houlton. 
Maine.  The  primary  energy  source  of  the 
facility  will  be  biomass.  "The  electric 
power  production  capacity  of  the  facility 
will  be  16.700  kilowatts.  Fuel  oil  number 
2  will  be  used  for  start  up  purposes  and 
will  make  up  less  than  or  equal  to  one 
percent  of  total  fuel  consumption.  There 
is  no  other  small  power  production 
facility  located  within  one  mile  of  the 
proposed  facility.  No  electric  utility, 
electric  utility  holding  company  or  any 
combination  thereof  has  any  ownership 
interest  in  the  facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  §{  18  and 
1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  on  or 
before  June  18, 1982  and  must  be  served 
on  the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kennetfa  F.  Plumit, 
Secretary. 

(FR  Doc.  82-13665  Filed  S-IS-OZ:  8^tS  anl 


[Project  Ha  6236-0001 

Dale  L  R.  Lucas;  Applfcatfon  for 
Preliminary  Permit 

May  13. 1982. 

Take  notice  that  Dale  L  R.  Lucas 
(Applicant)  filed  on  April  20, 1982.  an 
application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act,  16 
use.  791(a)— «25(r))  for  Project  No. 
6236  to  be  known  as  the  Nelder  Creek 
Power  Project  located  on  Nelder  Creek, 
within  Sierra  National  Forest  in  Madera 
County,  California.  The  ai^lication  is  on 
file  with  the  Conunission  and  is 
available  for  pobUc  inspection. 
C<»re«pondence  with  the  Applicant 
should  be  directed  to  Mr.  Dale  L  R. 
Lucas,  aeaoo  Onnge  Grove  Avenue. 
Madera,  CaUfarala  93637. 

Project  Dna^Mkm—The  proposed 
project  would  ctamigt  at  (1)  A  5-foot 


high  natural  rock  and  concrete  dtversion 
structure  at  eievation  SJBOO  feet;  (2)  a 
diversion  conduit  4,707  feet  long;  (3)  a 
penstock  1,640  feet  long;  (4)  a 
powerhouse  at  34)40  feet  containing  an 
impulse  turbine  powerplant  with  748  kW 
capacity  and  0^  GWh  annual  energy 
production;  and  (5)  a  transmission  line 
7,200  feet  long.  Power  ootpat  would  be 
purchased  by  the  Pacific  Gas  and 
Electric  Company. 

Purposed  Scope  ofStudiet  ander 
Permit— \  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  term  of  .36 
months,  during  wfaidi  engineering, 
economic  and  evironmental  studies  wiD 
be  conducted  to  ascertain  project 
feasibihty  and  to  support  application  for 
a  license  to  construct  and  operate  the 
project  The  estimated  cost  of  permit 
activities  is  $30,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  23. 
1982.  the  competing  application  itself,  or 
a  notice  of  intent  to  file  sudi  and 
application  [see:  18  CFR  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15,  issued 
October  29. 1981. «  PR  55245.  November 
9. 1981.) 

The  Commission  will  accept 
applications  for  license  or  exemption 
horn  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  23. 1982,  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1961),  as 
appropriate). 

Submission  of  a  timely  notice  of  mtent 
of  file  an  application  for  preiinrinary 
permit  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminary  permit  no  later  than 
September  21, 1962. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  applicaticm. 
(A  copy  of  the  application  may  be 
obtained  by  agnicies  directly  fitrni  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  tfie  time  set  bekw,  it 
will  be  fRvsumed  to  have  no  comments. 

Comment*.  Protests,  or  Petitions  to 
Intervene — ^Anyone  taay  sobmit 
comments,  a  protest,  or  a  pedtion  to 
intervene  in  accoidence  wHh  the 
reqoiiementt  of  theMee  of  ftactice 
and  Procedure,  19  CFR  1,8  «r  1.10  (1900). 
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In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  Hied,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  23, 1962. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  oil 
capital  letters  the  tide  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING 

APPUCATION"."COMPETING 
APPLICATION"  "PROTEST",  or 
"PETITION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
this  notice.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  those  copies  required  by 
the  Conunission's  regulations  to: 
Kenneth  F.  Plumb,  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti^et.  NE..  Washington, 
D.C.  20426.  An  additional  copy*  must  be 
sent  to:  Fred  E.  Springer,  Chief. 
AppUcations  Branch.  Division  of 
Hydropower  Licensing,  Federal  Energy 
Regulatory  Commission.  Room  206  RB, 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application, 
or  petition  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  first 
paragraph  of  this  notice. 
KooiMtli  F.  Plumb, 
Secretary. 

(FRDoa  n-uan  PSad  t-u-at  aM  a^ 
■UJMO  cooe  (Tir-si-M 


[Proieet  Na  6238-000] 

Dale  L  R.  Lucas;  Application  for 
Preliminary  Permit 

May  13, 1962. 

Take  notice  that  Dale  L  R.  Lucas 
(Applicant)  filed  on  April  2a  1982.  an 
application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act.  16 
U.S.C.  791(a}-825(r)l  for  Project  No.  6236 
to  be  known  as  the  Lewis  Fork  Creek 
Power  Project  located  on  Lewis  Forit 
Creek,  within  Sierra  National  Forest  in 
Madera  County,  California.  The 
application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  Mr. 
Dale  L  R.  Lucas.  36600  Orange  Grove 
Avenue,  Madera.  California  93637. 

Project  Deacription — ^The  proposed 
project  would  consist  of:  (1)  A  5-foot 
high  nahiral  rock  and  concrete  diversion 
structure  at  elevation  3,960  feet  (2)  a 
diversion  conduit  3.362  feet  long:  (3)  a 
penstock  1.6eo4eet  long;  (4)  a 


poweriiouse  at  3,360  feet  containing  an 
impulse  turbine  fwwerplant  with  1,480 
kW  capacity  and  13  GWh  annual  energy 
production;  and  (5)  a  transmission  line 
1,900  feet  long.  Power  output  would  be 
purchase  by  die  Pacific  Gas  and  Electric 
Company. 

Purpose  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  term  of  36 
months,  during  which  engineering, 
economic  and  environmental  studies 
will  be  conducted  to  ascertain  project 
feasibility  and  and  to  support 
appUcation  for  a  license  to  construct 
and  operate  the  project  The  estimated 
cost  of  permit  activities  is  $30,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  23, 
1982,  the  competing  application  itselt  or 
a  notice  of  intent  to  file  such  an 
application  (see:  18  CFR  {  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15,  issued 
October  29, 1981,  46  FR  55245,  November 
9, 1981]. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  23, 1982,  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1961),  as 
appropriate]. 

Submission  of  a  timely  notice  of  Intent 
to  file  an  application  for  preliminary 
permit,  allows  an  interested  person  to 
file  in  acceptable  competing  application 
for  preliminary  permit  no  later  than 
September  21, 1982. 

Agency  Comments— Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  dlrecUy  from  the 
Applicant)  If  an  agency  does  not  file 
comments  within  the  time  set  below.  It 
will  be  presimied  to  have  no  comments. 

Comments,  Prote8ts..or Petitions  to 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
Intervene  In  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  In  accordance  with  the 


Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests  or  petitions  to  intervene  must 
be  received  on  or  before  July  23, 1962. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  die  tide  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  or  "PETITION  TO 
INTERVENE",  as  apphcable,  and  die 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Conunission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NR,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch. 
Division  of  Hydropower  Ucensing, 
Federal  Energy  Regulatory  Conunisslon, 
Room  208  RB.  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  die  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doo.  sa-13«r2  Filed  »-1t-«a;  8:4C  an) 
BILUNG  CODE  SriT-OI-M 


[Prdect  Na  5940-000] 

Energenlcs  Systems,  Inc.;  Application 
for  Preliminary  Permit 

May  13, 1082. 

Take  notice  that  Energenlcs  Systems, 
Inc.  (Applicant)  filed  on  February  2, 
1982.  an  appUcation  for  preliminary 
permit  [pursuant  to  the  Federal  Power 
Act  16  U.S.C.  791(a>-825(r)]  for  Project 
No.  5940  to  be  known  as  the  Green  River 
Lock  and  Dam  No.  1  Hydroelectiic 
Project  located  on  Green  River  near 
Spotfsville,  in  Henderson  County, 
Kentucky.  The  application  is  on  file  with 
the  Commission  and  is  available  for 
public  inspection.  Correspondence  with 
the  Applicant  should  be  directed  to: 
Thomas  H.  Clarke.  Jr.,  President 
Energenlcs  Systems.  Inc.,  1717  K  Sti^et 
N.W.,  Suite  706.  Washington,  D.C.  20006. 

Project  Description — The  proposed 
project  would  utilise  the  existing  U.S. 
Army  Corps  of  Engineers'  Green  River 
Lock  and  Dam  No.  1  and  would  consist 
of:  (1)  A  proposed  powerhouse  with 
generating  units  having  an  estimated 
Installed  capacity  of  3,000  kW  and 
producing  an  average  annual  energy 
output  of  13.1  GWh:  (2)  a  proposed  5- 
mile  long  transmission  line  to  connect  to 
an  existing  Henderson  Union 
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Cooperative  lino;  and,  (3)  appurtenant 
facilities.  The  proposed  market  for  the 
power  is  Henderson  Union  Cooperative, 
Tennessee  Valley  Authority,  or 
Henderson  Municipal  Power  and  Light. 

Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  constmction.  The 
Applicant  seeks  issutmce  of  a 
preliminary  permit  for  a  period  of  36 
months,  during  which  time  studies 
would  be  made  to  determine  the 
engineering,  environmental,  and 
economic  feasibility  of  the  project  In 
addition,  historic  and  recreationeil 
aspects  of  the  project  would  be 
determined,  along  with  consultation 
with  Federal,  state,  and  local  agencies 
for  information,  comments  and 
recommendations  relevant  to  the 
project.  The  Applicant  estimates  that  the 
cost  of  the  studies  would  be  $35,000.00. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  August  2. 
1982,  the  competing  application  itself 
[see  18  CPR  4.30  et  seq.  (1981)].  A  notice 
of  intent  to  file  a  competing  application 
for  preliminary  permit  will  not  be 
accepted  for  filing. 

Hw  Commissimi  wUl  accept 
applications  for  license  or  exemption 
fi^om  licensing,  or  a  notice  of  intent  to 
submit  such  an  apphcaticm  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  befme  July  23, 1962,  and  should 
specify  the  type  of  application 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensing  most  be 
filed  in  accordance  with  the 
Commission's  regulations  (see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate]. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agendes  directly  &om  the 
Applicant)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  §  1.8  or  {  1.10 
(1980).  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  23. 1982. 


Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "Cmnments", 
"Notice  of  Intent  to  File  Competing 
Application",  "Competing  Application", 
"Protest",  or  "Petition  to  intervene",  as 
applicable,  and  the  Project  Number  of 
this  notice.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  those  copies  required  by 
the  Commission's  regulations  to: 
Kenneth  F.  Ff  umb.  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capit(ri  Street  NE.,  Washington, 
D.C.  2042S.  An  additional  copy  must  be 
sent  to:  F^ed  R  Springer,  Chief, 
Api^ications  Bnmdtu  Division  of 
Hydropower  Licensing,  Federal  Energy 
Regulatory  Commission,  Room  208  RB, 
at  the  above  address.  A  copy  of  any 
notice  of  intent  competing  apphcation, 
or  petition  to  intervene  must  also  be 
served  up<Hi  each  representative  of  the 
Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kennetii  F.  Piumb. 
Secretary. 

[FK  Doc  S2-13«a8  ntH  6-1*4a:  M»  i^ 
BILUNG  CODE  C/n-at-M 


[Proiect  No.  5957-0001 

The  Farmers  Irrigation  DIstrfct; 
Appicatlon  for  Exemption  of  SmaH 
Conduit  Hydroelectric  FadHty 

May  13, 1982. 

Take  notice  that  on  February  9, 1982. 
The  Farmers  Irrigation  District 
(Applicant)  filed  an  application,  under 
Section  30  of  the  Federal  Power  Act 
(Act)  [16  U.S.C  823(aJ].  for  exemption  of 
a  proposed  hydroelec^c  project  from 
requirements  of  Part  I  of  the  Act  The 
proposed  Reed  Road  Pump/Generator 
Plant  Project  (FERC  Project  No.  5957) 
would  be  located  on  Ditch  Creek,  Hood 
River  County,  Oregon.  Correspondence 
with  the  Applicant  should  be  directed 
to:  Mr.  Henderson,  Manager,  Fanners 
Irrigation  District,  1185  Tucker  Road, 
Hood  River,  Otegaa  97031. 

Purpose  of  Profec*—Pto\ecX  energy 
would  be  sold  to  Pacific  Power  and 
Light  Company. 

Project  Description— TYm  proposed 
project  would  consist  of:  (1)  A  16-inch 
diameter,  2,300-foot  long  existing 
conduit;  (2)  a  tarbine-generating  unit 
with  a  rated  capacity  of  160  kW;  (3)  a 
50-foot  long  transmission  line 
connecting  into  an  existing  Pacific 
Power  and  Light  Company's  line;  and  (4) 
appurtenant  facilities.  Applicant 
estimates  a  750,000  kWb  average  annual 
energy  productioa. 

Agency  CoaunefUs— The  U.S.  Fish  and 
Wildliie  Swvice.  Ttte  National  Marine 


Fisheries  Service,  and  the  Oregon  State 
Department  of  Fish  and  Wildlife  are 
requested,  for  the  purposes  set  forth  in 
Section  30  of  the  Act  to  submit  within 
45  days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  any  fish  and  wfldlife 
resources  or  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act  General  comments 
concerning  die  project  and  Its  lesomtes 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  most  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  vrithin  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agende* 
are  requested  to  {novide  comments  they 
may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issiws  relevant  to  the 
granting  (rf  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
from  the  date  (rf  issuance  vi  this  notice, 
it  wiU  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  thie 
Applicant's  representatives. 

Comments,  Protests,  or  Petitions  to 
Intervene — ^Anyone  may  sabmit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  its  Roles  of  Practice  and 
Procedure,  18  CFR  1.8  or  1.10  (1980).  In 
determining  die  appropriate  action  to 
take,  the  Commission  wiU  consider  aD 
protests  or  other  comments  filed  bat 
only  those  who  file  a  petition  to 
intervene  in  accordance  widi  &e 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  2, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  most  bear  in  all 
capital  letters  die  tide  "COMMENTS". 
"PROTEST",  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  die 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulation  to:  Kenneth  F.  I^umb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
N.E.,  Washington,  D.C  20428.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  petition  to  intervene  must 
also  be  served  iqrao  eack  repnaentative 
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of  the  Applicant  specified  in  the  first 

paragraph  of  this  notice. 

KewMth  P.  Phimb. 

Secretary. 

p«Dw.M-ui«n 


[Prelaol  Na  6178-000] 

Lawrence  J.  McMurtrey;  Application 
for  Praflminary  Permit 

May  11 1962. 

Take  notice  that  Lawrence  f. 
McMurtrey  (Applicant]  filed  on  April  7. 
1962.  an  application  for  preliminary 
permit  [pursuant  to  the  Federal  Power 

Act,  16  U.S.C.  791(a) 825(r)]  for 

Project  No.  8178  to  be  known  as  the 
Anderson  Creek  Project  located  on 
Anderson  Creek,  within  Snoqualmie-ML 
Baker  in  Snohomish  County, 
Washington.  The  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  Correspondence 
with  the  Applicant  should  be  directed 
to:  Mr.  Lawrence  ).  McMurtrey,  12122 
19e(h  N£.,  Redmond.  Washington, 
96062. 

Project  Description — Tlie  proposed 
project  would  consist  of:  (1)  A  36-inch 
wide  concrete  intake  struture  placed  in 
the  streambed  at  elevation  1,600  feet:  (2) 
a  diversion  pipeline  6.000  feet  long;  (3)  a 
powerhouse  at  640  feet  containing  a 
turbine  generator  with  1.41  MW 
capaicty  apd  6.17  GWh  annual  energy 
production:  and  (4)  a  transmission  Ikia  1 
mile  long.  The  potential  market  for 
project-generated  energy  includes  Pufst 
Sound  Power  and  Light,  the  Bonnevilla 
Power  Administration  and  the  Intalco 
Aluminum  Company. 

Purposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  term  of  24 
months,  during  which  engineering, 
economic  and  environmental  studies 
will  be  conducted  to  ascertain  project 
feasibility  and  to  support  application  for 
a  license  to  construct  and  operate  the 
project.  The  estimated  cost  of  permit 
activities  is  $40,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  23, 
1962.  the  competing  application  itselt  or 
a  notice  of  intent  to  file  such  an 
application  [see  18  CFR  4.30  et  seq. 
(1961);  and  Docket  No.  RM81-15,  issued 
October  29, 1961.  46  FR  55245.  November 
9. 1961]. 

The  Commission  will  accept 
applications  for  license  or  exemption 
bom  licensing,  or  a  notice  of  intent  to 


submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  23. 1962.  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regidations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1061).  as 
appropriate]. 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit,  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminary  permit  no  later  than 
Septebmer  21. 1982. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  It 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1960). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  In  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  23, 1962. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  tide  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING 

APPUCATION","COMPETING 
APPUCATION".  "PROTEST',  or 
'TETTTION  TO  INTERVENE",  as 
appUcable.  and  the  Project  Number  of 
this  notice.  Any  of  the  above  named 
docimients  must  be  filed  by  providing 
the  original  and  those  copies  required  by 
the  Commission's  regulations  to: 
Kenneth  F.  Plumb,  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426.  An  additional  copy  must  be 
sent  to:  Fred  E.  Springer,  Chief, 
Applications  Branch,  Division  of 
Hydropower  Licensing,  Federal  Ener^ 
Regulatory  Conunission.  Room  206  RB. 
at  the  above  address.  A  copy  of  any 
notice  of  intent  competing  application, 
or  petition  to  intervene  must  also  be 
served  upon  each  representative  of  the 


Applicant  specified  in  the  first 

paragraph  of  this  notice. 

Kenneth  F.  numli. 

Secretory. 

(FR  One  la-ut  PIM  t-u-ia  M*  ■■! 

BKiJNQ  cooe  srir-si-ii 


[Proiect  Na  •20»-O00] 

Springfield  Utility  Board;  Application 
for  Preliminary  Permit 

May  13. 1982. 

Take  notice  that  Springfield  Utility 
Board  (Applicant)  filed  on  April  13, 1962. 
an  application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act,  16 
U.S.C.  791(a)-825(r)]  for  Project  No.  6209 
to  be  known  as  the  Christy  Creek  in 
Lane  County,  Oregon  in  the  Williamette 
National  Forest  The  application  is  on 
file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Steve  L 
Loveland,  Springfield  Utility  Board,  P.O. 
Box  300,  Springfield.  Oregon  97477. 

Project  Description — "The  proposed 
project  would  consist  of:  (1)  A 
reinforced  concrete  diversion  dam 
approximately  6  feet  high  with  negligible 
impoundment;  (2)  a  penstock 
approximately  9,400  feet  long;  (3)  a 
powerhouse  containing  a  turbine 
generator  with  4.0  MW  capacity  and 
18.0  GWh  annual  energy  output  (4) 
transmission  lines;  and  (5)  appurtenant 
facilities.  Power  would  be  sold  to  the 
Boimeville  Power  Administration  or  a 
local  utility. 

Proposed  Scdpe  of  Studies  Under 
Permit — A  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  term  of  36 
months,  during  which  time  engineering, 
economic  and  environmental  studies 
will  be  conducted  to  ascertain  project 
feasibility  and  to  support  application  for 
a  license  to  construct  and  operate  the 
project.  The  estimated  cost  of  permit 
activities  is  $60,000. 

Competing  Applications — ^This 
application  was  filed  as  a  competing 
application  to  Grisdale  Hill  Company's 
application  for  Project  No.  5685  filed  on 
November  24. 1981.  Pubhc  notice  of  the 
filing  of  the  initial  application,  which 
has  already  been  given,  established  the 
due  date  for  filing  competing 
applications  or  notices  of  intent  In 
accordance  with  the  Commission's 
regulations,  no  competing  application 
for  preliminary  permit  or  notices  of 
intent  to  file  an  apppllcation  for 
preliminary  permit  or  license  will  be 
accepted  for  filing  in  response  to  this 
notice.  Any  application  for  license  or 
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exemption  from  licensing,  or  notice  of 
intent  to  file  an  exemption  application, 
must  be  filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate]. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments.  Protests,  or  Petitions  To 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  2, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS." 
"PROTEST."  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
project  Number  of  this  notice.  Any  of  the 
above  named  documents  must  be  filed 
by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief.  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  8Z-1367S  Piled  S-l»-a2:  tcU  am) 
BILUNQ  CODE  6717-01-M 


lProiw:t  Na  5642-000] 

Tuolumne  County,  Calif omia; 
Application  for  Preliminary  Permit 

May  13, 1982. 

Take  notice  that  Tuolumne  County 
(Applicant)  filed  on  November  12. 1981, 
an  application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act,  16 
U.S.C.  791(a)-«25(r)]  for  Project  No.  5642 


to  be  known  as  the  Clavey  River  Project 
located  on  the  Clavey  River  in  the 
Stanislaus  National  Forest  in  Tuolumne 
County,  California.  The  appUcation  is  on 
file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Ms.  Mildred 
FiUberti,  Chairperson,  Board  of 
Supervisors,  County  of  Tuolumne, 
Tuolumne  Administration  Center,  2 
South  Green  Street,  Sonora,  California 
95370. 

Project  Description — The  proposed 
project  would  consist  of  two 
developments.  The  Hunter  Bend 
Development  would  consist  of:  (1)  a  450- 
foot  high  earthfill  dam;  (2)  a  reservoir 
with  a  surface  area  of  200  acres  and  a 
storage  capacity  of  41,000  acre-feet  at 
normal  water  surface  elevation  2,250 
feet;  (3)  a  900-foot-long,  66-inch- 
diameter,  power  tunnel;  (4)  a 
powerhouse  containing  two  6-MW 
generating  units;  and  (5)  a  two-mile- 
long,  69kV  transmission  line. 

llie  Butcher  Knife  Development 
would  consist  of:  (1)  A  450-foot-high, 
earthfill  dam;  (2)  a  reservoir  with  a 
surface  area  of  152  acres  and  a  storage 
capacity  of  29,000  acre-feet  at  normal 
water  surface  elevation  1,750  feet;  (3)  a 
1,700-foot-long,  69-inch-diameter  power 
tunnel;  (4)  a  powerhouse  containing  two 
5.&-MW  generating  units;  and  (5)  a  2.5- 
mile-long,  69-kV  transmission  line. 
Apphcant  estimates  that  the  project 
would  have  an  average  annual 
generation  of  102.100  MWh. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  During 
the  term  of  the  permit  Applicant  would 
conduct  engineering,  economic  financial 
and  environmental  studies  of  the 
project  Applicant  stated  that  no  more 
than  4  core  borings  would  be  made  at 
each  dam  site.  Equipment  would  be 
airlifted  into  the  site  and  all  disturbed 
areas  would  be  restored.  Applicant 
estimates  that  the  studies  would  cost 
$300,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  23, 
1982,  the  competing  application  itself  or 
a  notice  of  intent  to  file  such  an 
application  [see  18  CFR  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15,  issued 
October  29, 1981,  46  FR  55245,  November 
9, 1981.] 

The  Commission  will  accept 
applications  for  license  or  exemption 
fit)m  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  Ucense  or  exemption 
must  be  submitted  to  the  Commission  on 


or  before  July  23, 1982,  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981).  as 
appropriate]. 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminary  permit  no  later  than 
September  21, 1982. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presimied  to  have  no  comments. 

Comments.  Protests,  or  Petitions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  23. 1982. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letters  the  title  "Comments". 
"Notice  of  Intent  to  File  Competing 
Application"  "Competing  Application", 
"Protest",  or  "Petition  to  Intervene",  as 
applicable,  and  the  Project  Number  of 
this  notice.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  those  copies  required  by 
the  Commission's  regulations  to: 
Kenneth  F.  Plumb,  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington. 
D.C.  20426.  An  additional  copy  must  be 
sent  to:  Fred  E.  Springer,  Chief. 
AppUcations  Branch.  Division  of 
Hydropower  Licensing.  Federal  Energy 
Regulatory  Conmiission.  Room  208  RB  at 
the  above  address.  A  copy  of  any  notice 
of  intent  competing  application,  or 
petition  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

(FK  Doc  82-13676  Ftlcd  »-t*-tt  a:4t  Ol) 

BsxMQ  cooE  crn-evw 
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[Prelect  Na  S189-0031 

Jo— ph  M.  Keating;  Application  for 
License  (5  mW  or  l.e«s) 

May  13. 1982. 

Take  notice  that  Joseph  M.  Keating 
(Applicant)  filed  on  April  2, 1982,  an 
application  for  license  [pursuant  to  the 
Federal  Power  Act,  16  U.S.C.  791(a)- 
825(r)]  for  construction  and  operation  of 
a  water  power  project  to  be  known  as 
the  Pyramid  Creek  Project  No.  318a  The 
project  would  be  locate  on  Pyramid 
Creek,  near  Twin  Bridges,  in  EI  Dorado 
County,  California,  and  affect  U.S.  lands 
within  El  Dorado  National  Forest 
CoRespoodence  with  the  Applicant 
should  be  directed  to:  Mr.  )osq»h  M. 
Keating.  847  Pacific  Street.  Placerville. 
CaUfoniia  95667. 

Project  DeacripUon — ^The  proposed 
project  would  consist  o£:  (1) 
Reconstruction  of  the  existing  6.3-foot 
high  diversion  dam  with  3-foot  high 
flashboards;  (2]  two  earth  dikes;  (3)  an 
intake  structure;  (4)  a  1,200-foot  long.  42- 
inch  diameter  steel  penstock  (5)  a 
concrete  powerhouse  containing  two 
generating  units,  one  rated  at  350  kW 
and  one  rated  at  640  kW;  and  (6)  a  1.200- 
foot  long  transmission  line.  The  average 
annual  energy  generation  is  estimated  to 
be  3.1  million  kWh. 

Purpose  of  Project— T^iB  energy 
generated  by  the  project  would  be  sold 
to  the  Pacific  Gas  and  Electric    . 
Company. 

Agency  Comments — Federal,  State, 
and  local  agencies  that  receive  this 
notica  through  direct  mailing  from  the 
Commission  are  requested  to  provide 
comments  pursuant  to  the  Federal 
Power  Act,  the  Fish  and  Wildlife 
Coordination  Act  the  Endangered 
Species  Act  the  National  Historic 
Preservation  Act.  the  Historical  and 
Archeological  Preservation  Act  the 
National  Environmental  Policy  Act  Pub. 
L  No.  88-29,  and  other  appbcabte 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  diractiy 
fitMn  the  Applicant  If  an  agency  does 
not  file  comments  within  the  time  set 
below,  it  will  be  presumed  to  have  no 
comments. 

Competing  Application — Anyone 
desiring  to  file  a  competing  applicatiao 
must  submit  to  the  Commission,  on  or 
before  July  23, 1982.  either  the  competing 
application  Itself  [See  18  CFR  4.33  (a) 
and  (d)]  or  a  notice  of  intent  [See  18  CFR 
4.33(b}  and  (cJJ  to  file  a  competing 


application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  an  acceptable  competing 
application  no  later  than  the  time 
specified  in  S  4.33(c)  ot  f  4.101  et  seq. 
(1961). 

Comments.  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1960). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  fuly  23, 1962. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  In  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING 

APPUCATIOfT.-COMPCTING 
APPUCATION".  'TROTEST",  or 
"PETITION  TO  INTERVENE",  as 
apjrficable.  and  the  Project  Number  of 
this  notice.  Any  of  the  above  named 
doomnents  must  be  filed  by  providing 
the  original  and  those  copies  required  by 
the  Commission's  regulations  to: 
Kennedi  F.  P!umb,  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington. 
D.C.  20426.  An  additional  copy  must  be 
sent  to:  Fred  E.  Springer.  Chief. 
Applications  Branch,  Division  of 
Hydropower  Licensing,  Federal  Energy 
Regulatory  Commission,  Room  208  RB, 
at  the  above  address.  A  copy  of  any 
notice  of  intent  competing  application, 
or  petition  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kennath  F.  Plumb, 
Secretatj. 

(FR  Doc.  as-13ar0  Filed  S-1^.82;  B:4S  am) 
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[Prolwt  No.  6090-000] 

Rainsong  Company;  Application  for 
Exemption  for  Small  Hydroelectric 
Power  Protect  Under  S  mW  Capacity 

May  13. 19S2. 

Take  notice  that  on  March  15, 1982. 
Rainsong  Company  (Applicant)  filed  an 
application  under  Section  406  of  the 
Energy  Security  Act  of  1980  (Act)  (IB 
U.S.C.  2706  and  2706  as  amended),  for 


exemption  of  a  proposed  hydroelectric 
project  from  licensing  under  Part  I  of  the 
Federal  Power  Act  The  proposed  small 
hydroelectric  project  (inject  No.  6090) 
would  be  located  on  Smith  Creek,  within 
Gifford  Pinchot  National  Forest  in  Lewis 
County.  Washington.  Correspondence 
with  the  Applicant  should  be  directed 
ta*  Mr.  Jerry  L  Johnson,  Agent  Post 
Office  Box  485,  Lynden.  Washington 
98264. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  A  6-foot 
high  prefabricated  steel  and  concrete 
gravity  diversion  weir  at  elevation  2,640 
feet  (2)  a  36-inch  pipeline  and  penstock 
with  a  total  length  of  14.000  feet:  (3)  a 
powerhouse  at  1,100  feet  containing  a 
turbine  generator  with  5  MW  capacity 
and  30.66  CWh  annual  energy 
production;  and  (4)  a  transmission  line 
2,000  feet  long. 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project 

Agency  Comment*— Ttie  U.S.  Fish  and 
Wildlife  Service.  The  National  Marine 
Fisheries  Service,  and  the  Washington 
State  Department  of  Fisheries  and 
Department  of  Game  are  requested,  for 
the  purposes  set  forth  in  Section  406  of 
the  Act,  to  submit  within  60  days  from 
the  date  of  iasuanoe  of  tiiis  notice 
appropriate  terms  and  conditions  to 
protect  any  fish  and  wildhfe  resources 
or  to  otherwise  carry  out  the  provisions 
of  the  Fish  and  Wildlife  Coordination 
Act.  General  comments  concerning  the 
project  and  its  resources  are  re<)uested: 
however,  specific  terms  and  conditions 
to  be  included  as  a  condition  of 
exemption  must  be  cleariy  indentified  in 
the  agency  letter.  If  an  agency  does  not 
file  terms  and  conditions  within  this 
time  period,  that  agency  will  be 
presumed  to  have  none.  Other  Federal, 
State,  and  local  agencies  are  requested 
to  provide  any  comments  they  may  have 
in  accordance  with  their  duties  and 
responsibilities.  No  other  formal 
requests  for  comments  will  be  made. 
Conunents  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 
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Competing  Applications — Any 
qualified  license  applicant  desiring  to 
^le  a  competing  application  must  submit 
to  the  Commission,  on  or  before  July  2, 
1902  either  the  competing  license 
application  that  proposed  to  develop  at 
least  7.5  megawats  in  that  project,  or 
notice  of  intent  to  Hie  such  a  hcense 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
application  no  later  than  120  days  from 
the  date  that  comments,  protests,  eta 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  C3^'  4.33(b)  and 
(c)  (1980).  A  competing  license 
application  must  conform  with  the 
requirements  of  18  CFR  4.33(a]  and  (d) 
(1980). 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  conunents, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  2, 1982. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letters  the  title  "Comments", 
"Notice  of  intent  to  file  competing 
application",  "Competing  application", 
"Protest",  or  "Petition  to  intervene",  as 
applicable,  and  the  Project  Number  of 
this  notice.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  those  copies  required  by 
the  Commission's  regulations  to: 
Kenneth  F.  Plumb,  Secretary,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426.  An  additional  copy  must  be 
sent  to:  Fred  E.  Springer,  Chief, 
Applications  Branch,  Division  of 
Hydropower  Licensing.  Federal  Energy 
Regulatory  Commission,  Room  208  RB  at 
the  above  address.  A  copy  of  any  notice 
of  intent,  competing  application,  or 
petition  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kennatk  F.  Phimb, 
Secretary. 

(FR  Doc  aB>U674  PUwl  S-ia-tt  MS  «■] 
MUMQ  COM  STIT-OVM 


[Pro|w:t  Na  5«S2-000] 

Wect  Slope  Power  Co.;  Application  for 
Exemption  for  Small  Hydroelectric 
Power  Project  Under  5  mW  Capacity 

May  13, 1982. 

Take  notice  that  on  January  8, 1982, 
West  Slope  Power  Company  (Applicant) 
filed  an  application,  under  Section  408  of 
the  Energy  Security  Act  of  1980  (Act)  (16 
U.S.C.  2705.  and  2708  as  amended),  for 
exemption  of  a  proposed  hydroelectric 
project  fit)m  Ucensing  under  Part  I  of  the 
Federal  Power  Act  "ITie  proposed  small 
hydroelectric  project  (Project  No.  5862) 
would  be  located  on  Whisky  Creek  & 
Willow  Creek,  near  North  Fork  in 
Madera  County,  California. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  John  S. 
Hansen,  President  West  Slope  Power 
Company,  59880  Cascadel  Drive  North. 
North  Fork.  California  93643. 

Project  Description — ^The  proposed 
project  would  consist  of:  (1)  A  proposed 
low  concrete  weir,  approximately  5  feet 
high;  (2)  a  proposed  reinforced  concrete 
intake  structiu«  approximately  5  feet 
wide,  7.5  feet  long,  and  4  feet  deep;  (3)  a 
proposed  pensto^  of  30-inch  diameter 
welded  steel  pipe,  and  approximately 
8,500  feet  long;  (4)  a  proposed 
powerhouse  containing  one  tiu'bine 
generator  with  an  installed  capacity  of 
4.0  MW;  (5)  a  proposed  60  kV 
transmission  Une;  and  (6)  appurtenant 
facilities.  The  project  is  located  on  the 
Sierra  National  Forest.  The  proposed 
project  would  be  operated  on  a  run-of- 
river  basis.  The  Applicant  estimates  that 
the  average  annual  energy  output  would 
be  15.1  GWh.  Power  at  the  proposed 
project  would  be  sold  to  the  Pacific  Gas 
4  Electric  Company  (PG&E). 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development  and 
operation  of  the  project  under  the  terms 
of  the  exemption  trom  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project. 

Agency  Comments— The  U.S.  Fish  and 
Wildlife  Service,  The  National  Marine 
Fisheries  Service,  and  the  State  of 
California  Department  of  Fish  and  Game 
are  requested,  for  the  pruposes  set  forth 
in  Section  408  of  the  Act  to  submit 
within  60  days  from  the  date  of  issuance 
of  this  notice  appropriate  terms  and 
conditions  to  protect  any  fish  and 
wildlife  resources  or  to  otherwise  carry 
out  the  provisions  of  the  Fish  and 
Wildlife  Coordination  Act.  General 
comments  concerning  the  project  and  its 
resources  are  requested;  however, 
specific  terms  and  conditions  to  be 
included  as  a  condition  of  exemption 


must  be  clearly  identified  in  the  agency 
letter.  If  an  agency  does  not  file  terms 
and  conditions  within  this  time  period, 
that  agency  will  be  presumed  to  have 
none.  Other  Federal,  State,  and  local 
agencies  are  requested  to  provide  any 
comments  they  may  have  in  accordance 
with  their  duties  and  responsibilities.  No 
other  formal  requests  for  comments  will 
be  made.  Comments  should  be  confined 
to  substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Applicqtions — ^Any 
qualified  license  applicant  desiring  to 
file  a  competing  apphcation  must  submit 
to  the  Commission,  on  or  before  July  2, 
1982  either  the  competing  hcense 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project  or  a 
notice  of  intent  to  file  such  a  Ucense 
apphcation.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  hcense 
apphcation  no  later  than  120  days  from 
the  date  that  comments,  protests,  etc 
are  due.  AppUcations  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4.33(b)  and 
(c)  (1980).  A  competing  license 
apphcation  must  conform  with  the 
requirements  of  18  CFR  4.33(a)  and  (d) 
(1980). 

Comments,  Protests,  or  Petitions  to 
Zhtervene— Anyone  may  submit 
conunents,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  2, 1982. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letters  the  tide  "Comments", 
"Notice  of  Intent  to  File  Competing 
Application"  "Competing  Apphcation", 
"Protest",  or  "Petition  to  Intervene",  as 
apphcable,  and  the  project  Number  of 
this  notice.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  those  copies  required  by 
the  Commission's  regulations  to: 
Kenneth  F.  Plumb,  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington, 
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D.C.  20420.  An  additioaal  copy  mast  be 
sent  to:  Fred  E.  Springer,  ChieC 
Applications  Branch.  Division  of 
Hydropower  Licensing,  Federal  Enet^gy 
Regulatory  Commission,  Room  208  RB  at 
the  above  address.  A  copy  of  any  notice 
of  intent,  competing  application,  or 
petition  to  intervene  must  also  be  served 
upon  each  representative  of  the 
^plicant  specified  in  the  first 
paragraph  of  this  notice. 
KwMih  F.  Phmb. 
Secnttay. 

[—  '*—  TT  1TT—  rUH  I  lllll-  »«  M^ 

aauNO  COM  cnT-at-M 


Office  of  Hearings  and  Appaala 

hnplefnentations  of  Special  Refund 
Procedures 

AOENCV:  Office  of  Hearings  and 
Appeals.  Department  of  Energy. 
ACTION:  Notice  of  implementadon  of 
special  refund  procedorea  and 
solicitation  of  comments. 


v:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  to  be 
followed  in  refunding  to  members  of  the 
public  $431,651.48  in  consent  order 
funds.  The  funds  are  maintained  in 
escrow  accounts  that  were  established 
in  settlement  of  enforcement 
proceedings  brought  by  the  Office  of 
Enforcement  [now  the  Office  of  fecial 
Counsel]  in  the  Matters  of  Triton  Oil 
and  Gas  Corporation  ($78,358.48),  Petry 
Gas  Processors,  Inc.  ($38,000],  and 
Upham  Gas  and  Oil  Company 
($315,293).  ^ 

DATES  AND  ADDRESS:  Applications  for 
refund  must  be  postmarked  on  or  before 
August  17. 1982,  and  should  be 
addressed  to  Triton  Consent  Order 
Refund  Proceedings,  12th  Street  and 
Pennsylvania  Avenue,  N.W, 
Washington.  D.C.  20461.  All  applications 
and  comments  should  display 
conspicuously  a  reference  to  the 
appropriate  case  name  and  number. 
FOR  FURTHER  INKMUUTION  CONTACT: 
Thomas  O.  Mann,  Deputy  Director. 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  12th  Street  and 
Pennsylvania  Avenue.  N.W.. 
Washington,  D.C.  20461,  (202)  633-6377. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  9  205.282(b)  of  the 
procedural  regulations  of  the 
Department  of  Energy,  10  CFR 
206u:82(b),  notice  is  hereby  given  of  the 
issuance  of  the  final  decision  axKi  order 
set  out  below.  The  final  decision  and 
order  relates  to  consent  orders  entered 
into  by  the  Office  of  Enforcemeot  of  the 
DOB'S  Economic  Regulatory 


Administration  and  Ttiton  Oil  and  Gas 
Corporation,  see  44  FR  40548  (1979), 
Perry  Gas  I¥ooaa«ors,  Inc.,  5ee  44  FR 
52863  (197B),  and  Upham  Gas  and  OU 
Company  aee  44  FR  81903  (1979).  All 
threfe  firms  are  gas  plant  operators  that 
produced  natural  gas  liquids  (NGLs), 
Pursuant  to  the  consent  orders,  these 
firms  have  agreed  to  make  refunds 
totaling  over  $431,651  to  settle  alleged 
violations  of  the  DOE  price  regulations 
which  occurred  for  periods  between 
1973  and  1978. 

The  Office  of  Hearings  and  Appeals 
has  previously  issued  proposed 
decisions  and  orders  which  tentatively 
established  a  two-stage  refund 
procedure  and  solicited  comments  from 
interested  parties  concerning  the  proper 
disposition  of  the  consent  order  funds. 
The  proposed  decision  and  order 
discussing  the  distribution  of  funds 
obtained  throu^  ttie  consent  order  with 
Triton  Oil  and  Gas  Corporation  was 
issued  on  May  22, 1981,  46  FR  28929 
(1981).  Tlie  proposed  decision  and  order 
discussing  tiie  distribution  of  funds 
obtained  throogfa  the  consent  orders 
with  Perry  Ga*  Processors,  Inc.  and 
Upham  Gas  and  Oil  Company  was 
issued  on  August  18, 1981,  46  FR  42743 
(1981). 

The  final  decision  and  order  reflects 
our  analysis  of  comments  received  from 
interested  parties.  As  we  indicate  in  the 
final  decision,  applications  for  refund 
from  the  consent  order  funds  may  now 
be  fUed.  Applications  will  be  accepted 
provided  they  are  postmarked  no  later 
than  ninety  days  from  the  date  of 
pubbcatioa  of  this  notice.  See  10  CFR 
206.283.  We  will  accept  applications 
from  all  claimants  that  can  affirmatively 
demonstrate  diat  they  have  been 
directiy  injured  by  the  violations  alleged 
in  the  consent  orders.  A  detailed 
discussion  of  what  information  a  p«u1y 
must  provide  in  order  to  assert  a 
stKoemfol  daim  is  set  forth  in  the  final 
decision  and  order  appended  to  this 
notice. 

The  final  decision  reaches  no 
determination  with  regard  to  the 
disposition  of  any  funds  in  the  second 
stage  of  the  proceeding,  however, 
because  the  moat  appropriate 
disposition  of  the  remaining  funds  may 
be  determined,  to  a  great  extent,  by  the 
amount  of  money  that  remains  after  the 
first  stage  of  the  proceeding.  Instead,  the 
final  decision  solicits  further  comments 
on  the  appropriate  distribution  of  these 
funds.  Gommenting  parties  are 
requested  to  submit  two  copies  of  their 
comments.  Comments  should  be  filed 
within  30  days  of  publication  of  tliis 
notice,  and  aiiouid  be  addressed  to  the 
addreaa  set  forth  at  ttw  beginning  of  that 
notios. 


All  conmients  received  in  this 
proceeding  will  be  available  for  public 
inspection  in  the  public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
between  the  hours  of  1:00  to  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

IsMad  in  WaaUngtoa.  D.C.  on  May  11, 

1982. 

Georgs  B.  BrHnay, 

Director,  Offioa  of  Hearing!  and  Appeals. 

Dedaion  and  Order  of  die  Department  of 
Enei^ 

Special  Refund  Procedureg 
May  It  1912. 

Name  of  Petitianen  Office  of  Enforcement 
Economic  Regulatory  Administration:  In 
the  Matters  of  Triton  OU  and  Gas 
Corportatioo.  Perry  Gas  Processor*.  Inc., 
and  Upham  Gas  and  Oil  Company. 

Dates  of  FUing:  March  16, 1981,  May  13, 1961, 

Maytaun. 

Case  Nuaben:  BBF-0038.  BEF-0048,  BEF- 
0061. 

Under  the  procedural  r^uiations  of  tiie 
Department  of  Energy,  tlie  Economic 
Regulatory  Administration's  Office  of 
Enforcement  (OE)  (now  the  Office  of  Special 
Counsel)  may  request  the  OfRce  of  Hearings 
and  Appeals  (OHA)  to  formulate  and 
implemeot  special  procedures  to  make 
refunds  to  Iniured  persons  in  order  to  remedy 
the  effects  of  alleged  vMatioaB  of  tiw  DOE 
regulations.  See  10  CFR  Part  205.  Subpart  V. 

In  accordance  with  these  regulatory 
provisions,  the  OE  Bled  Petitions  for  the 
Implementation  of  Spedal  Refand  Procedures 
in  connection  with  consent  orders  entered 
into  with  Triton  Oil  and  Gas  Coiporation 
(Triton).  Perry  Gas  Prooessors,  Inc.  (Peiry), 
and  Upluun  Gas  and.Oil'Company  (Upham). 
Under  the  terms  of  tlkese  consent  orders,  the 
three  firms  agreed  to  make  refunds  for  their 
alleged  TiotsUons  of  the  DOE  price 
regulations  in  sales  of  natural  gas  liquida 
(NGLs)  (J|  in  the  following  amounts: 
$78,3iS.4S  (THton)  [2).  $38,000  (Peny)  [3]. 
$315,283  (Upham)  {4).  The  funds  have  been 
paid  to  the  EMDE  and  are  now  being  held  in  an 
escrow  account  under  the  jurisdiction  of  the 
DOE  pending  receipt  of  Instructions  from  the 
OHA  regarding  their  distrit>ution. 

Backgrowad 

Proposed  decisions  tad  orders  which 
tentatively  established  special  refund 
procedures  to  be  used  in  adjudicating  claims 
to  the  settlement  funds  involved  in  this 
prooeeeding  have  been  previously  issued, 
and  comments  have  been  received  from 
Interested  parties  concerning  the  proper 
disposition  of  the  ooosent  order  funds.  (5)  In 
the  proposed  decisions  we  tentatively 
established  a  two-stage  special  refund 
procedure  for  tte  consent  order  funds.  In  the 
first  stage,  those  firms  which  purchased 
NGL*  during  the  relevant  period  from  the 
firms  involved  and  who  believed  they  were 
eligible  for  a  [wrtion  of  the  consent  order 
funds  could  fila  Appilications  for  Refund 
pursuant  to  10  CFR  2905.283.  Downstream 
purchasers  would  also  be  permitted  to  file 
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Applications  for  Refund  during  the  first  stage 
of  the  refund  process.  Each  application  would 
be  analysed,  and  individual  determinations 
on  the  merits  of  each  would  be  rendered.  All 
meritorious  claims  would  then  be  paid. 
Finally,  we  suggested  as  the  second  stage  of 
the  refund  process  that  first  purchasers 
submit  proposals  which  set  forth  appropriate 
mechanisms  for  rettiming  moneys  to  the 
parties  who  likely  paid  increased  prices  as  a 
result  of  the  alleged  overcharges.  We 
alternatively  proposed  that  if  such  plans 
proved  infeasible,  any  portion  of  the 
settlement  fund  which,  because  of  prohibitive 
administrative  costs,  might  othenvise  go 
undistributed  be  deposited  in  the  Treasury  of 
the  United  States.  See  10  CFR  205.287(c). 

The  proposed  decisions  and  orders  were 
published  in  the  Federal  Registsr,  and  copies 
were  sent  to  all  interested  parties.  The 
comment  periods  specified  in  the  Federal 
Register  have  passed.  The  cases  of  Triton. 
Perry  and  Upham  (hereinafter  "the  three 
firms")  have  in  common  many  factual  and 
legal  issues.  AU  three  firms  are  "gas  plant 
operators"  as  that  term  is  defined  in  10  CFR 
212.62.  In  all  cases  first  purchasers  have  been 
identified.  Furthermore,  all  of  the  proposed 
decisions  issued  for  these  firms  contained 
identical  first-stage  refund  procedures. 
Finally,  many  of  the  commenters  who 
responded  to  our  request  for  comments  filed 
virtually  the  same  comments  in  each  case. 
Consequently,  we  believe  that  these  three 
cases  should  be  consolidated  for  a  final 
determination  concerning  the  first  stage  of 
the  refund  procedures. 

The  purpose  of  this  decision  will  be  to 
establish  the  mechanism  by  which  firms  that 
purchased  NGLs  from  the  three  firms  may  file 
Applications  for  Refund.  We  shall  first 
discuss  the  comments  which  we  received 
concerning  the  first-stage  refund  procedures 
which  we  tentatively  adopted  in  the  proposed 
decisions  and  orders  in  these  cases.  Then  we 
shall  discuss  in  detail  the  Application  for 
Refund  procedures  that  we  have  decided  to 
adopt.  We  shall  not  however,  discuss  the 
second  stage  refund  process  in  this  decision 
since  the  first  purchasers  identified  in  this 
proceeding  may  file  claims  which,  if 
meritorious,  would  thoroughly  deplete  the 
consent  order  funds.  In  that  event  no  second 
stage  would  be  necessary.  [6]  Moreover,  our 
determination  concerning  the  final 
disposition  of  any  residual  funds  will 
necessarily  depend  on  the  size  of  the  fund. 
Office  of  Enforcement  8 IXDE 1  82,  597  (1981) 
(hereinafter  cited  as  Vickers).  It  is  therefore 
unnecessary  at  this  time  for  us  to  reach  the 
issues  raised  by  the  commenters  concerning 
the  proposed  disposition  of  funds  remaining 
after  all  meritorious  claims  have  been  paid. 
(7) 

Jurisdiction  and  Authority  to  Fashion  Refund 
Procedures 

We  previously  determined  that  the 
jurisdictional  requirements  of  Subpart  V  have 
been  satisfied  with  regard  to  Triton  and 
assimied  jurisdiction  over  distribution  of  the 
funds  involved  in  this  case  in  an 
Interlocutory  Order  issued  on  April  8, 1981. 
See  Office  of  Enforcement,  8  DOE  |  82,516 
(1981).  With  regard  to  Perry  and  Upham.  we 
tentively  determined  that  we  should  likewise 


exercise  jurisdiction  to  distribute  the  funds  in 
those  cases  in  our  August  18, 1981  Proposed 
Decision.  See  46  FR  42743,  42746  (1981). 

Two  parties  who  submitted  comments 
following  the  issuance  of  the  proposed 
decisions  and  orders  for  these  cases  contend 
that  the  OHA  should  not  have  asserted 
juridiction.  In  particular,  the  commenters 
contend  that  (i)  It  would  be  more  appropriate 
to  permit  state  governments  to  distribute  the 
refunds  under  the  states'  inherent  ptower  to 
take  possession  of  unclaimed  funds  belonging 
to  their  citizenr,  (ii)  the  OHA's  authority 
extends  only  to  fashioning  refund  procedures 
for  entities  that  were  direct  purchasers  from 
these  firms.  We  shall  discuss  each  of  these 
contentions  in  turn. 

The  Controller  of  the  State  of  California 
has  commented  that  the  state  governments 
are  better  suited  to  adjudicate  the  disposition 
of  the  settlement  funds  than  is  the  OHA.  The 
Controller  noted  that  under  the  American 
common  law  system,  states  have  traditionally 
held  the  sovereign  right  to  take  possession  of 
unclaimed  funds  belonging  to  their  citizens. 
The  Controller  stated  that  the  State  of 
California  has  amply  procedures  and 
expertise  to  assure  all  claimants  of  due 
process  in  the  adjudication  of  their  claims. 
The  Controller  observed  that  in  another 
Proposed  Decision,  the  OHA  tentatively 
determined  that  a  portion  of  certain 
settlement  funds  should  be  distributed 
throiigh  the  states.  See  Office  of  Enforcement, 
No.  DFF-0002  (May  8, 1981)  (proposed 
decision),  46  PR  16681  (1981)  (hereinafter 
dted  as  Alkek).  The  Controller  therefore 
suggests  that  it  would  be  more  efficient  to 
turn  over  each  state's  share  of  the  settlement 
funds  to  each  state  for  redistribution  in 
accordance  with  the  national  restitutionaiy 
goals  and  state  procedures,  rather  than 
utilizing  Sub|)art  V  in  these  cases. 

As  our  proposal  in  Alkek  indicates,  we 
agree  that  states  can  be  effective  conduits  for 
the  distribution  of  settlement  funds  in 
appropriate  cases.  However,  the  three  cases 
presently  before  us  involve  circumstances 
that  are  materially  different  from  those 
present  in  Alkek.  La  Alkek  most  of  the 
settlement  funds  were  obtained  from 
producers  or  resellers  of  crude  oil  whose 
alleged  regulatory  violations  fell  into  three 
major  categories.  The  first  category 
concerned  producers'  sales  of  "old"  price- 
controlled  crude  oil  as  "new"  or  "stripper 
well"  oil  subject  to  less  stringent  controls. 
The  second  type  of  violation  involved 
producers  who  allegedly  miscalculated  the 
prices  of  "old"  oil  which  they  sold.  The  third 
type  involved  resellers  or  brokers  of  crude  oil 
who  miscertified  "old"  crude  oil.  We 
observed  that  due  to  the  nature  of  these 
violations  and  the  operation  of  the  Crude  Oil 
Entitlements  Program.  10  CFR  211.67,  it  was 
likely  that  few  firms  would  be  able  to 
demonstrate  during  the  first  stage  that  they 
had  been  injured.  Consequently,  we  predicted 
that  there  would  be  a  large  fund  remaining  at 
the  conclusion  of  the  first  stage  of  the  refund 
process.  In  contrast  in  the  present  cases  we 
have  received  numerous  notices  of  claims 
which,  if  meritorious,  would  completely 
exhaust  the  settlement  funds. 

In  addition,  the  locale  of  the  injured  parties 
may  be  more  readily  ascertained  in  the 


present  cases  in  Alkek.  In  Alkek,  we 
determined  that  it  was  unlikely  that  the 
effects  of  crude  oil  violations  could  be 
localized  due  to  the  operation  of  the  DOE 
regulatory  program.  In  particular,  we  noted 
that  the  operabon  of  the  Entitlements 
Program  would  have  spread  the  eflfects  of  the 
violations  among  all  refiners  even  if  they  had 
not  purchased  crude  oil  from  any  of  the  crude 
oil  producers  involved.  [8]  Consequently,  we 
proposed  to  disburse  the  remainder  of  the 
Alkek  funds  through  a  nation-wide 
mechanism.  In  the  case  of  NGLs,  tracing  the 
effects  of  overcharges  may  be  much  less 
complex  because  they  were  not  subject  to  the 
Entitlements  Program.  Furthermore,  it  may 
develop  that  in  the  course  of  adjudicating 
Applications  for  Refunds  we  may  determinis 
that  a  firm  who  purchased  NGLs  passed  on 
the  overcharges  to  customers  in  a  discrete 
marketing  area.  See,  e.g.,  Vicken.  In  that 
event  we  may  conclude  that  distribution 
through  the  indicated  states  would  be 
appropriate  if  the  amount  of  money  involved 
is  substantial.  [S)  However,  we  do  not  know 
the  amount  if  any,  of  the  funds  that  will  be 
available  for  distribution  after  the  first  stage 
is  completed  As  we  have  stated  above,  the 
first  purchasers  identified  in  this  proceeding 
may  file  claims  which,  if  meritorious,  would 
completely  use  up  the  settlement  fund,  and 
there  would  not  be  a  second-stage 
distribution.  We  have  therefore  concluded 
that  it  would  be  inappropriate  for  us  to 
relinquish  responsibility  over  these  funds  to 
the  states  at  this  time. 

Gulf  Oil  Corporation  (Gulf)  and  the 
Transportation  Croup  {lO)  contend  that  the 
OHA  does  not  have  authority  to  fashion 
refund  procedures  that  would  result  in  funds 
being  disbursed  to  firms  that  were  not  direct 
purchasers  from  the  three  firms.  Gulf 
apparently  objects  to  both  the  proposed  first 
and  second  stages  of  the  refund  procedures 
on  the  grounds  that  downstream  purchasers 
and  consumers  may  obtain  refunds  at  either 
stage.  Gulf  argues  that  because  only  direct 
purchasers  may  maintain  an  action  for 
overcharges  under  Section  210  of  the 
Economic  Stabilization  Act  (ESA),  12  U.S.C 
1904  note  (1976),  only  direct  purchasers 
should  be  able  to  recover  from  DOE 
settlements.  Furthermore,  Gulf  particulariy 
objects  to  our  proposals  that  first  purchasera 
be  obliged  to  demonstrate  that  they  did  not 
pass  on  the  overcharges  to  their  customers 
and.  if  a  first  purchaser  caimot  make  such  a 
showing,  that  downstream  purchasers  may 
qualify  for  refunds.  Gulf  maintains  that  such 
a  requirement  is  beyond  the  OHA's  authority. 
Gulf  therefore  contends  that  the  entire 
consent  order  funds  must  be  distributed 
among  first  purchasers  only. 

Inasmuch  as  the  present  determinatiaa 
only  estabUshes  procedures  for  the  filing  of 
Applications  for  Refunds,  we  will  not  address 
Gulfs  objections  to  our  proposals  for  the 
distribution  of  residual  funds.  In  addition,  we 
shall  reserve  our  discussion  of  whether  the 
OHA  may  require  a  showing  of  injury  until 
later  in  this  Decision.  As  for  its  objections  to 
the  first-stage  procedures.  Gulf  consistently 
confuses  a  party's  private  right  of  action 
under  Section  210  of  the  ESA  with  DOE 
enforcement  actions  on  behalf  of  the  general 
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public  that  are  authorized  by  Ae  8SA  and  tlit 
Emergency  Petroleum  Allocation  Act  (EPAA), 
IS  U.S.C.  751  el  aeq.  (1973).  The  cases  whlck 
Gulf  citea  concerning  private  remedies  undor 
Section  210  of  the  ESA  are  simply  inapposite 
to  the  special  refund  procedures,  which  are 
based  upon  Section  209  of  the  ESA  and  "the 
broad  purposes  of  the  Congressional  mandate 
in  both  the  ESA  and  the  EPAA."  Bonray  Oil 
Co.  r.  DOE.  472  F.  Supp.  698.  904  (W.D.  Okla. 
1978).  affd  on  basit  of  district  court  opinion, 
601  F.  2d  1191  (Temp.  Emer.  Ct  App.  1979J. 
[11]  The  Temporary  Emergency  Court  of 
Appeals  has  expressly  held  that  private 
actions  authorized  by  Section  210  and 
governmental  actions  authorized  by  Sectioa 
209  serve  different  purposes  and  may  b« 
maintained  separately  at  the  same  time. 
Bulzaa  v.  Atlantic  Richfieid  Co,  S20  F.  2d  27S 
(Temp.  Emer.  Ct  App.  1980);  see  also  S.OS. 
Gasoline  Enterprises  v.  DOE  3  Fed.  Energy 
Guidelines  1  26.231  (D D.C  July  a  1981). 

Gulf  also  contends  that  United  States  v. 
Ringer.  492  F.  Supp.  350  (D.  Cola  1980).  and 
certain  opinions  of  the  Comptroller  General 
of  the  United  States  stand  for  the  proposition 
that  the  DOE  may  not  order  restitution  to 
imSrect  purchasers.  In  Ringer  the  court 
refused  to  enforce  a  price  rollback  provisioa 
in  a  Remedial  Order  because  it  was  not 
evident  that  future  purchasers,  who  would 
benefit  from  the  rollback,  were  the  same 
parties  as  previously  overcharged  customers. 
Similarly,  the  Comptroller  General  objected 
to  certain  proposals  for  distribution  of 
settlement  funds  on  the  basia  of  his  belief 
that  there  was  not  a  sufficient  nexus  to  the 
overcharged  parties.  [12)  We  believe  that 
those  opinions,  which  are  not  binding  upon 
this  office,  are  inconsistent  with  the  DOE's 
broad  restitutiooary  authority  as  outlined  by 
the  courts.  The  Temporary  Emergency  Court 
of  Appeals  has  construed  Section  209  of  the 
ESA  as  conferring  an  extremely  broad 
remedial  authority  on  DOE  and  the  courts.  In 
Sauder  r.  DOE.  648  F.  2d  1341  (Temp.  Emer. 
Ct.  App.  1961).  the  court  states  that  it  did  not 
"believe  that  Congress  intended  to  limit  the 
agency's  and  courts'  power  to  restore 
overcharges"  by  enacting  Section  209  of  the 
ESA.  The  court  further  states  that  "Itjhere  Is 
no  indication  *  *  *  that  [Section  209J  *  *  * 
attempts  to  limit  the  power  of  the  courts  or 
the  agency  to  restitution  or  to  a  particularly 
strict  Interpretation  of  restltutjon."  Id.  TTius. 
nothing  in  the  governing  statutes  nor  in 
judicial  interpretation  of  those  statutes 
prohibits  the  DOE  from  ordering  restitution  to 
indirect  purchasers.  Moreover,  the  refund 
procedures  which  we  adopt  today  expressly 
require  that  an  applicant  must  establish,  inter 
alia,  that  it  purchased  NGLs  produced  by  one 
of  the  three  firms  tn  order  to  qualify  for  a 
refund.  We  believe  that  the  adoption  of  this 
criterion  will  alleviate  the  concerns  of  the 
Ringer  court  and  the  Comptroller  General. 
Accordingly,  we  reject  Gulfs  contention  and 
hold  that  first  purchasers  and  downstream 
OMtomers  may  file  Applications  for  Refund. 

Comments  on  the  Proposed  First  Stage 

In  the  propoeed  decisions  which  w»  isamd 
for  tiMM  CMea,  we  tentatively  /««w4iilM  A«t 
a«  tfaa  firat  staft  of  the  refund  proceduns  «« 
would  aooept  AppUcatioas  far  Rafnndi  &«■ 
paitiM  wiw  had  pordiuad  NGU  produowl 


by  llie  threa  natvral  gas  prooeeaof*  invohred. 
In  addition  to  satisfyteg  the  filing 
requirements  of  10  CFR  205.283.  the  applicant 
would  be  required  to  demonstrate  that  it 
purchased  daring  the  relevant  time  period  a 
specific  quantity  of  products  which  were 
produced  with  or  from  the  NGLs  sold  by  the 
three  firms.  In  addition,  unless  the  applicant 
was  an  ultimate  consumer,  a  party  claiming 
that  it  was  Injured  would  also  have  to 
demonstrate  that  it  absort>ed  any  cost 
increase  remtiting  from  the  alleged 
overcharge*.  We  also  stated  that  we  would 
aooept  and  evaluate  on  a  case-by-casa  basis 
applicattooa  filed  on  behalf  of  ^ftxips  of 
claimants  identifying  themselves  as 
adversely  affected  purchasers.  Finally  we 
solicited  comments  from  all  interested  parties 
concerning  our  proposals. 

In  response  to  our  request  we  received 
comments  from  noRMrous  parties  including 
first  purchasers  from  the  three  firms,  their 
downstream  purdiasers.  state  govemments. 
an  office  within  the  DOE.  and  public  interest 
groups.  Commenting  parties  suggested 
various  modificatiotts  of  the  proposed 
procedures  and  expressed  several  concerns 
which  we  shall  discuss  below.  They 
commented  that  (1)  The  Application  for 
Refund  proceedings  must  be  held  publicly  so 
that  no  potential  claimants  are  excluded  from 
contesting  their  eligibility  for  a  portion  of  the 
funds:  (2)  Hm  proposed  first  stage  is  unfair 
because  it  would  give  first  purchasers  first 
priority  in  filing  claims  for  the  setdement 
funds.  Thoaa  oommenters  also  diough  that 
the  Proposed  Dsdsioas  did  not  establish  an 
adeqoats  tevai  of  proof  of  injury  for 
daimanta;  and  (3)  ClaiBiants  who  have 
themselves  aotstad  fatto  DOB  consent  orders 
or  are  tha  sabject  at  DOE  enforcement 
proceedings  far  the  relevant  time  periods 
should  not  ba  pannitted  to  file  ApplicaUons 
for  Refunds. 

Widi  regard  to  the  conduct  of  the  first  stage 
proceeding  the  Controller  of  the  State  of 
California  oogRassnted  that  the  Application 
for  Refund  piotaediugs  should  be  open  to  the 
public  Ha  siiggaslad  that  copies  of  all 
Applicationa  far  Refund  should  be  made 
available  at  noeoat  to  all  potential  claimants 
and  that  all  daiaunts  should  be  permitted  to 
partidpata  in  the  Initial  proceedings. 

We  believe  that  the  Controller's  concerns 
are  adequataiy  aiet  by  the  existing 
procedaral  regulations.  The  Subpart  V 
regulations  requirs  that  any  appticatioo  for  a 
refund  in  exoass  of  tlOO  be  filed  m  duplicate 
and  a  copy  of  iha  Application,  with 
confldaotial  information  deleted,  be  made 
available  tai  tha  OHA  Public  Docket  Room.  10 
CFR  20S.aa3(a).  It  la  the  policy  of  the  OHA 
Public  Oockst  Room  to  make  available  to  any 
requaator  a  copy  of  any  document  filed  with 
it  Copies  are  provided  at  no  cost  if  the 
requested  document  consists  of  30  pages  or 
less,  or  at  a  coot  of  10  cents  per  page  for  each 
page  in  excess  of  30  pages.  In  additioa  the 
applicable  regulations  specify  that  in 
evaluating  an  Application  the  OHA  may 
condact  an  investigation  of  any  statement 
made  in  an  Application  and  may  solicit  and 
consider  infarmatlon  from  any  source.  10  CFR 
a06.2H4(b).  Therefota  it  is  dear  that  any  party 
may  sabmtt  infotmation  aad  coameats  to  aid 
us  in  oar  adjadicatioo  of  specific  daima. 


Sooia  of  Iha  fnawainlias  ooasplatnod  that 
the  propoaad  dadskms  gave  firat  purehasers 
first  priiarity  treatment  of  their  daims  to  the 
prejudice  oiF  downstream  purchaser 
daimants.  In  addition,  those  coeomenters 
objected  to  the  proposed  procedures  because 
they  believed  the  proposals  would  permit 
first  purchasers  to  automatically  recover 
refunds  to  the  extent  that  their  "banked" 
(unrecovered  increased  product)  costs  for  the 
relevant  period  equalled  or  exceeded  the 
amount  claimed. 

We  believe  that  these  commenters  have 
taken  an  unnecessarily  narrow  view  of  the 
proceedings  envisoned  by  the  proposed 
dedsions  and  the  Subpart  V  regulations.  As 
an  initial  matter,  our  proposed  decisions 
cleariy  stated  that  Applications  for  Refunds 
would  be  accepted  from  all  claimants, 
including  representatives  of  groups  of 
consumers.  See.  e.g..  Office  of  Enforcement, 
Nos.  BEF-0049.  004«.  0051,  0054,  0056  (August 
18, 1981)  (proposed  decision),  48  FR  42744, 
42747.  In  addition,  the  required  showing  of 
suffident  banks  is  only  a  threshold  showing 
to  be  applied  in  making  a  determination  as  to- 
whether  a  claimant  actually  suffered  any 
injury.  If  a  daimant  meets  this  test  it  will 
stiU  be  necessary  for  the  firm  to  proffer  some 
type  of  additional  evidence,  depiending  upon 
the  size  and  nature  of  firm,  to  demonstrate 
that  it  indeed  was  injured  by  the  alleged 
overcharges.  To  the  extent  that  a  first 
purchaser  can  establish  that  it  did  not  pass 
on  overcharges  to  its  downstream  customers, 
those  customers  were  not  injured  and  would 
have  no  daim.  We  therefore  disagree  with 
commenters  who  believe  that  first  purchasers 
are  being  accorded  an  unwarranted  priority 
status  in  these  proceedings. 

The  Office  of  Spedal  Counsel  (OSC)  of  the 
DOE  contends  that  daimants  who  have 
themselves  entered  into  consent  orders  or 
who  are  currently  the  subject  of  enforcement 
proceedings  should  be  preduded  from  filing 
Applications  for  Refunds.  The  OSC  observed 
that  since  it  has  dosed  its  investigation  of 
firms  with  which  it  has  entered  into  consent 
orders,  there  is  no  mechanism  for 
ascertaintaig  the  truth  of  a  firm's  allegations 
concerning  its  banks  of  unrecovered  product 
cost  increases.  Moreover,  the  OSC  asserts 
that  its  agreement  to  a  consent  order  does  not 
indicate  that  it  has  retreated  from  its  position 
that  a  firm  violated  the  regulations.  With 
respect  to  those  firms  against  which 
enforcement  actions  challenging  costs  are 
pending,  the  OSC  states  that  until  these 
actions  af«  resolved,  correct  banks  cannot  be 
determined. 

Upon  ooosideration  of  the  documents  filed 
in  these  proceedings,  we  have  conduded  that 
it  would  be  inappropriate  at  this  time  to    ' 
refuse  to  entertain  Applications  for  Refund 
from  any  class  of  claimants.  The  purpose  of 
the  present  determination  is  simply  to  "set 
forth  the  standards  and  procedures  that  will 
be  used  in  evaluating  individual  Applications 
for  Refimds."  10  CFH  205.2a2(d).  A 
determinattoo  on  the  merits  of  a  particular 
Application  for  Refund  is  a  separate  process 
which  may  iodude  an  investigatioa  of 
statamants  SMde  by  Iha  appliicant 
sirfmSsaton  mt  iafonaation  by  other  sources. 
I  of  a  coofarenoe  or  hearing. 


10  GFR  X06J84.  While  we  agree  that  ( 
order  funda  should  not  be  distributad  to 
partiea  who,  for  axaaple,  have  profited  from 
a  crindnai  schema  to  ctfcmnvent  the  DOB 
regvladons,  we  certainly  are  in  no  poaitteo  to 
rule  on  a  daimant't  eligibility  in  advanoa  of 
the  fliing  of  an  Application  for  Refund. 
Moreover,  we  think  it  would  be  undesirable 
to  delaf  distribution  of  these  funds  for  the 
period  of  years  that  may  elapse  before 
pending  enforcement  actions  have  been 
MMapleted. 

Instead  of  adopting  a  blanket  prohibition 
against  certain  claimants,  we  shall  require 
that  each  person  filing  an  Apphcation  for 
Refund  spedfy  whether  there  i»  or  has  been 
an  enforcement  proceeding  covering  its 
compliance  with  the  OOE  regulations.  The 
applicant  should  also  state  whether  the 
matter  has  been  concluded  and  provide  a 
copy  of  any  final  order  tasved  in  the  case  iLe. 
remedial  order,  consent  order,  court  order). 
Where  ■ppropriate.  the  relevant  enforcement 
ofTice  may  b«  informed  of  the  appUcation  by 
the  OHA.  We  shall  then  decide  on  a  cas»^- 
case  baais  whether  the  applicant  was  injured 
by  the  alleged  overcharges  in  light  of  all  the 
available  information.  Including  substantial 
evidenoa  of  violations. 

The  records  in  these  proceedings  do  not 
contain  sufficient  case-specific  informatiaa 
for  us  to  set  forth  more  than  general 
considerations  that  we  shall  apply  in  the 
disposition  of  cases  involving  allegations  of 
violations  by  claimants.  We  note  that  if  there 
is  an  ongoing  enforcement  proceeding 
involving  an  appUcant  any  recovery  from  the 
consent  order  funds  may  be  offset  against  its 
available  banks  and  recovered  if  a  remedial 
order  is  ultimately  issued.  Where  a  claimant 
has  already  negotiated  a  consent  order,  we 
believe  that  it  will  generally  be  confrary  to 
the  policy  encouraging  settlements  to  exclude 
a  claimaat  on  that  basis.  Finally,  we  wish  to 
emphasise  that  these  remind  proceedings  may 
not  be  ifsed  as  a  substitute  for  actions  that 
might  be  brought  under  sections  209  or  210  of 
the  BSA  The  purpose  of  these  proceedings  is 
to  provide  an  equitable  mechanism  for 
restitution  of  funds  to  parties  who  were 
injured  by  alleged  overcharges,  not  to  provide 
an  alternative  legal  forum  to  adjudicate  the 
regulatory  compliance  of  claimants. 

Application  for  Refund  Procedures 

After  having  considered  all  the  comments 
received  concerning  the  flrst  stage 
proceedings  tentatively  adopted  in  our 
Proposed  Decisions  we  have  concluded  that: 
(ij  Tlie  OHA  has  properly  asserted 
jurisdiction  over  the  distribution  of  the  funds 
involved  in  these  coses  pursuant  to  10  CFR 
Part  205,  Subpart  V;  (ii)  the  OHA  has 
authority  to  implement  all  of  the  procedures 
which  were  tentatively  adopted  in  tha 
Proposed  Decisions  for  these  cases:  (iii) 
Applications  for  Refunds  should  now  be 
accepted  from  parties  who  purchased  NGLs 
from  Triton,  Perry,  and  Upham.  We  shall  now 
discuss  the  specific  requirements  for 
Applications  for  Refunds  the  we  have 
decided  to  adopt. 

We  have  determined  to  accept 
ApplicatioiM  for  Refund  for  •  portkiB  of  Hn 
three  frims' ooMeot  ovdar  fndi  Bk  wrftUa  tO 
daya  aflw  the  pubUoatioa  of  tids  Dedaioo 
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and  CMar  in  the  Fedsfal  Ragjster.  See  10 
CFR  20SJ83.  We  will  consider  all 
appilcatiaas,  altfaoogh  ws  may  later  impoee  a 
lower  dollar  Uait  on  daiina.  Sea  10  CFR 
205.28e(b).  AppUcatioos  made  on  behalf  of  a 
dass  of  claimants  will  be  considered  on  a 
case-by-case  basis.  An  application  must  be  in 
writing,  signed  by  the  appUcant  and  specify 
which  case  it  pertains  to,  by  firm  name  and 
case  number.  If  the  appUcant  is  not  a  first 
purchaser  from  one  of  the  three  firms,  it 
should  indicate  from  whom  the  NGLs  were 
purchased  and  indicate  what  basis  the 
applicant  has  for  its  beUef  that  the  NGLs 
which  it  purchased  originated  from  the 
natural  gas  processing  plants  named  in  the 
consent  orders. 

Any  appiicabon  for  a  refund  in  excess  of 
$100  must  be  filed  in  duplicate,  and  a  copy  of 
that  application  will  be  available  for  public 
inspection  in  the  Public  Docket  Room  of  the 
Office  at  Hearings  and  Appeals,  Room  1111. 
12th  Street  and  Pennsylvania  Avenue,  N.W, 
Washington,  DXl  20401.  Any  appUcant  v^ 
beUeves  that  his  application  contains 
confidential  information  must  so  indicate  on 
the  first  page  of  his  application  and  submit 
two  additional  copies  of  his  appUcation  from 
which  the  information  that  the  appUcant 
claims  Is  confidential  has  been  deleted, 
together  with  a  statement  specifying  why  any 
such  information  is  privileged  or  confidential 
Each  appUcation  shall  indicate  whether  the 
applicant  or  any  person  acting  on  his 
instructions  has  filed  or  Intends  to  file  any 
other  appUcation  or  claim  of  whatever  nature 
regarding  the  maters  at  issue  in  the 
underlying  enforcement  proceeding.  Each 
application  shall  also  Include  the  following 
statement:  I  swear  (or  affirm)  that  the 
information  submitted  is  true  and  accurate  to 
the  best  of  my  knowledge  and  belief.  See  10 
CFR  205.283(c);  18  U.S.C  1001.  In  addition. 
the  appUcant  should  furnish  us  with  the 
name,  position  title,  and  telephone  number  of 
a  person  who  may  be  contacted  by  the  OHA 
for  additional  information  concerning  the 
Application.  All  appUcations  should  be  sent 
to:  Triton  Consent  Order  Refund  Proceeding, 
Office  of  Hearings  and  Appeals,  Department 
of  Energy,  Washhtgtoa  D.C.  20461.  All 
Applications  for  Refund  received  withhi  the 
time  limit  specified  will  be  processed 
pursuant  to  CFR  20S.2B4.  ' 

In  order  to  assist  applicants  in  establishing 
eligibility  for  a  portion  of  the  consent  order 
funds,  the  foUoviring  section  discusses  the 
showing  that  should  be  made  by  refiners, 
resellers,  retailers  and  end-users  of  the  NGLs 
covered  by  the  consent  orders: 

A.  Each  applicant  should  report  its  volume 
of  purchases  of  NGLs  by  calendar  quarter  for 
the  period  of  time  for  which  it  is  claiming  it 
was  injured  by  the  alleged  overcharges. 

B.  Each  applicant  should  specify  how  it 
used  the  NGLs — as  a  petrochemical  producer. 
refiner,  reseller  or  ultimate  user. 

C.  If  the  applicant  is  a  refiner  or  reseller,  it 
should  state  whether  it  maintained  banks  of 
unrocoaped  product  cost  increases  from  the 
date  of  the  violatiaa  through  January  Z7, 1981. 
It  shonU  fnaUtt  the  OHA  with  quarteriy 
bank  caloolationa  far  Iha  antirs  period. 

D.  The  appMcaal  wmmtt  state  arfaether  it  or 
any  of  ito  afUfartaa  ka««  aar  other 
AppttadaBa  for  RaiMdi  wtach  might  afiMt 
its  level  of  baaks. 


B.  The  apphcant  nust  aabndt  evtdsBoe  to 
establish  that  H  did  not  pass  on  the 
overcharges  to  its  customers.  For  »ir*»pu  a 
firm  laair  saboiit  OMrkat  sarveys  to  show  that 
price  Increases  to  recover  overcharges  were 
infeasiMe. 

F.  The  appHcaat  shoaid  report  whether  it  is 
or  has  been  involved  as  a  party  in  DOB  or 
private,  secbon  210  actions.  If  these  actions 
have  terminated,  the  appUcant  should  furnish 
a  copy  of  any  final  order  issued  in  the  matter 
If  the  action  is  ongoing,  the  applicant  should 
briefly  describe  the  action  and  its  current 
status.  Of  course,  the  applicant  is  under  a 
continuing  obligation  to  keep  the  OHA 
informed  of  any  change  in  status  during  die 
pendency  of  Its  Application  for  Refimd.  See 
10  CFR  205.9(d). 

Distribution  of  the  Remainder  of  the  Coaseat 
Order  Funda 

Several  comments  addressed  our  propoeed 
distributioa  of  the  remainder,  if  any,  of  the 
consent  order  funds  after  all  meritorious 
claims  have  been  paid.  Those  comments  can 
be  divided  into  two  groups.  Rrst  some 
comments  contend  that  ti)e  OHA  lades  the 
statutory  or  regulatory  authority  to 
implement  die  proposed  distributioa 
Secondly,  some  comments  acknowledge  that 
this  Office  possesses  the  authority  to  fashion 
such  a  restitutionary  mechanism,  but  suggest 
alternatives  to  or  modifications  of  our 
original  proposal.  In  this  Decision  we  are  not 
implementing  the  second-stage  refund 
procedure,  aich  a  step  would  be  difficult  to 
take  before  the  analysis  and  processing  of 
Applications  for  Refund  filed  in  the  first-stage 
of  the  distribution  of  the  Consent  Order  funds 
to  claimants,  since  the  amount  remaining 
after  all  meritorious  claims  have  been  paid 
directly  affects  the  appropriateness  of  the 
second-stage  distribution  scheme.  Moreover, 
in  the  present  cases  claimants  have  asserted 
claims  which,  if  meritorious,  would 
completely  exhaust  the  consent  order  funds. 
However,  in  order  for  members  of  the  public 
to  be  made  aware  of  outstanding  issues  and 
be  able  to  comment  on  them,  we  summarized 
and  briefly  addressed  the  comments  received 
concerning  the  proposed  second-stage 
procedure  in  the  Vickers  decision.  See 
Vickers.  8  DOE  at  85,388-89.  Many  of  the 
same  parties  who  commented  on  the  second- 
stage  procedures  proposed  for  the  Vickers 
case  submitted  virtually  identical  comments 
in  the  present  cases.  We  will  not  reiterate  our 
discussion  of  these  issues.  We  continue  to 
seek  additional  comments  on  these  issues. 

It  b  Therefore  Ordered  That 

The  refund  amounts  provided  by  Triton  Oil 
and  Gas  Corporation.  Perry  Gas  Processors, 
faic,  and  Upham  Gas  and  Oil  Company  will 
be  distributed  in  the  manner  set  fotth  in  the 
foregoing  Decision. 

Dated:  May  11. 1982. 

George  &  Breaiay. 

Director.  Offkxof  Hearings  and  Appeals. 

Footnotes 

(i)  As  dbcnssed  hi  b4  bakm,  the  l%ry 
consent  order  also  covered  sales  of  plant 
condenaata  ("scnibbar  oti")  frtxn  the  Bra's 
Oiona  and  Lerettand  gaa  plants.  "Plant 
condansata"  was  todaded  in  the  regalatoty 
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definition  of  "crude  oil"  and  was  subject  to 
the  crude  oil  pricing  regulations.  See  10  CFR 
212.31;  212.73.  In  the  Notice  of  probable 
Violation  (NOPV)  issued  to  the  firm,  the  OE 
alleged  that  Perry  erroneously  sold  "old" 
crude  oil  as  "new"  crude  oil  in  apparent 
violatiop  of  10  CFR  212.73.  This  decision  will 
focus  on  refund  procedures  for  purchasers  of 
NGLs,  and  throughout  the  decision  we  will 
refer  to  purchasers  of  NGLs  from  the  three 
firms.  Since  violations  involving  crude  oil  of 
the  type  allegedly  committed  by  Perry  were 
necessarily  a^ected  by  the  Crude  Oil 
Entitlements  Program  (see  pages  4-5  and  n.8), 
different  considerations  are  involved  in 
devising  refund  procedures  thfin  for 
purchasers  of  NGLs.  With  respect  to 
purchasers  of  plant  condensate,  we  wiU 
therefore  follow  our  recent  decisions  in 
Office  of  Enforcement  (Alkek).  9  DOE 
1  82,521  (1982)  and  Adams  Resources  and 

Energy.  Inc..  9  DOE  | .  Nos.  BEF-0055 

et  al.  (April  8, 1982),  47  FR  18381  (April  16. 
1982].  We  refer  purchasers  of  plant 
condensate  and  their  downstream  customers 
to  these  decisions  for  a  detailed  discussion  of 
eligible  claimants  and  of  the  showing 
required  to  obtain  a  refund. 

The  Perry  consent  order  funds  will  be 
prorated  among  purchasers  of  NGLs  and 
plant  condensate  based  on  the  violations 
alleged  in  the  NOPV.  Thus,  $5,007  will  be 
available  for  distribution  to  those  claimants 
eUgible  for  refunds  as  a  result  of  alleged 
violations  involving  plant  condensate 
(approximately  13%  of  the  consent  order 
funds]  and  the  remaining  $32,993  will  be 
available  for  distribution  to  purchasers  of 
NGLs  and  their  downstream  customers. 

(2)  In  its  audits  of  Triton's  gas  plants,  the 
OE  found  possible  violations  with  respect  to 
Triton's  first  sales  of  NGLs  during  the  period 
September  1, 1973  to  July  31. 1976.  Triton  sold 
the  NGLs  to  four  companies:  Teneco  Oil 
Company,  American  Oil  Company,  Cities 
Service  Oil  Company,  and  Dorchester  Gas 
Processing  Company.  On  Jtme  27, 1979,  the 
DOE  and  Triton  entered  into  a  Consent  Order 
under  which  Triton  agreed  to  refund 
$78,358.48  to  the  DOE  in  settlement  of  all 
claims  and  disputes  between  the  parties 
arising  from  the  audits  of  Triton's  gas  plants. 
The  parties  also  stipulated  that  the  funds 
were  to  be  distributed  by  the  DOE  pursuant 
to  10  CFR  Part  205,  Subpart  V.  The  terms  of 
the  final  consent  order  were  published  in  the 
Federal  Register  on  July  11, 1979.  See  44  FR 
40548  (1979].  Interested  parties  were  given  an 
opportunity  to  comment  on  the  terms  of  the 
Consent  Order  and  to  submit  written  notice 
of  potential  claims  against  the  refund 
account.  The  DOE  received  no  claims  in 
response  to  that  notice. 

[3)  In  its  audits  of  Perry's  Antelope  Ridge 
plant  OE  found  possible  violations  of  DOE 
price  regulations  with  respect  to  first  sales  of 
NGLs  during  the  period  September  1973 
through  August  1975.  The  OE  also  found 
possible  violations  of  the  DOE  price 
regulations  with  respect  to  Perry's  first  sales 
of  plant  condensate  from  its  Ozona  and 
Levelland  gas  plants.  The  OE  therefore 
alleged  that  Perry  had  overcharged  the  Initial 
purchasen  of  products  sold  from  these 
plants.  The  initial  purchasers  were  identlfled 
u  Shell  Oil  Company,  Tesoro  Crude  Oil 


Company,  and  the  Permian  Corporation.  In 
order  to  settle  all  claims  and  disputes 
between  the  parties  regarding  the  firm's  first 
sales  of  NGLs  and  plant  condensate.  Perry 
and  the  OE  entered  into  a  consent  order  on 
August  13, 1979.  Notice  of  the  Consent  Order 
was  published  by  the  DOE  in  the  Federal 
Register  on  September  11, 1979,  and  the  DOE 
requested  that  persons  believing  they  had  a 
claim  to  all  or  a  portion  of  the  refund  amount 
file  written  notification  of  such  a  claim  with 
ERA  within  30  days  of  publication.  44  FR 
52863  (1979).  A  claim  was  filed  by  Tesoro 
Petroleum  Corporation  on  behalf  of  Tesoro 
Crude  Oil  Company;  Shell  and  Permian  did 
not  submit  claims^ 

[4]  The  OE  audit  of  Upham's  Chico  gas 
processing  plant  revealed  possible 
overcharges  with  respect  to  first  sales  of 
NGLs  during  the  period  September  1973 
through  December  1975.  In  order  to  settle  all 
claims  and  disputes  between  the  parties 
regarding  the  firm's  first  sales  of  NGLs, 
Upham  and  the  OE  entered  into  a  consent 
order  in  which  the  firm  agreed  to  refund  a 
total  of  $500,000  including  interest.  Of  that 
amount  $184,707  has  been  refunded  to  the 
firm's  customers  by  price  reductions  made 
prior  to  the  initiation  of  Subpart  V 
proceedings.  Consequently,  $315,293,  which  is 
deposited  in  an  escrow  account  under  the 
control  of  the  DOE,  is  available  for 
distribution  through  a'Subpart  V  proceeding. 
Notice  of  the  Consent  Order  was  published  in 
the  Federal  Register  on  October  29, 1979, 44 
FR  61993  (1979),  and  interested  persons  were 
invited  to  submit  written  notification  of 
potential  claims.  No  claims  were  received. 
However,  the  OE  has  identified  a  number  of 
first  purchasers  from  Upham  during  this  time 
period,  including  Pedigo  Oil  Company, 
Petroleum  Industries,  the  Permian 
Corporation,  T-LOK  Corporation — Marketing 
Division,  Odessa  LPG  Transport,  LP  Gas 
Marketing,  and  Culbertson  Oil  and  Gas. 

[S]  We  issued  a  proposed  decision  and 
order  discussing  the  distribution  of  funds 
obtained  throu^  the  consent  order  with 
Triton  on  May  22, 1981.  5ee  46  FR  28929 
(1981).  The  proftosed  decision  and  order 
which  included  our  tentative  determinations 
concerning  the  Perry  and  Upham  consent 
order  funds  was  issued  on  August  18, 1981. 
See  46  FR  42743  (1981). 

(6)  Since  most  of  the  first  purchasers  claim 
that  they  have  adequate  banks  of  unrecouped 
product  costs  to  establish  that  they  did  not 
pass  through  the  overcharge  amounts,  none 
of  the  identified  first  purchasers  submitted 
plana  for  distribution  of  the  remainder  of  the 
funds. 

(7)  We  have  already  discussed  many  of 
these  comments  in  Vickers. 

[8]  Briefly  stated,  the  Entitlements  Program 
was  generally  designed  to  equitably 
distribute  among  all  domestic  refiners  the 
access  to  benefits  of  price  controls  on 
domestic  crude  oil.  Most  of  the  firms  covered 
by  the  Alkek  proposed  decision  had  allegedly 
miscertified  price-controlled  crude  oil  as 
being  exempt  from  price  controls.  When  this 
information  was  Included  in  the  data  base 
used  by  the  DOE  to  formulate  the  monthly 
Entitlements  Lists,  it  had  the  effect  of  causing 
the  entitlements  obligations  of  some  firms  to 
increase  while  other  firms'  obligations 


correspondingly  decreased.  See  Alkek,  46  FR 
at  26682-83. 

[9]  Several  of  the  States  that  submitted 
comments  regarding  the  Alkek  proposal 
observed  that  unless  the  amounts  of  fimds  to 
be  distributed  were  quite  considerable,  their 
administrative  expenses  would  be  so 
prohibitive  that  they  would  decline  to  accept 
their  pro  rata  share  of  the  funds.  See,  e.g.. 
Comment  filed  by  the  State  of  Texas. 

[10\  The  Transportation  Group  is  an  ad  hoc 
organization  of  four  trade  associations  whose 
members  are  regulated  transportation 
companies. 

[U)  While  Gulf  has  dted  cases  which  it 
claims  hold  that  only  direct  purchasers  may 
sue  under  ESA  section  210,  e.g.,  Stertz  v.  Gulf 
Oil  Corp.,  3  Fed.  Energy  Guidelines  1  26.280 
(Temp.  Emer.  Ct  App.  1981).  Amson  v. 
General  Motors  Corp.,  377  F.  Supp.  209  (N.D. 
Ohio  1974],  and  Go-Tane  Service  Stations  v. 
Ashland  Oil,  Inc.,  No.  79-C  1675  (N  J5.  lU. 
1981),  none  of  those  cases  state  that  the 
DOE's  remedial  authority  is  limited  to 
refunding  monies  only  to  direct  purchasers. 
Additionally,  Gulf  cited  Bow  Valley  Coal 
Resources,  Inc.  v.  DOE,  Civ.  Action  No.  C- 
60-0162W  (D.  Utah  1980).  We  are  unable  to 
understand  the  relevance  of  that  citation 
because  the  only  reported  opinions  in  that 
case  hold  that  (i)  a  certain  first  purchaser 
may  maintain  a  section  210  action  and  (ii)  the 
action  was  dismissed  as  to  the  DOE. 

[12]  In  his  October  10. 1980  letter,  the 
Comptroller  General  discussed  a  proposal  for 
distribution  of  funds  obtained  through  a 
consent  order  with  Getty  Oil  Company  and 
specifically  held  that  "in  order  for  any 
distribution  of  the  Getty  funds  to  satisfy  the 
statutory  and  regulatory  requirements  for 
restitution,  it  must  be  made  in  approximate 
proportion  to  the  injury  actually  sustained  to 
Getty  customers  and  to  ultimate  customers  of 
Getty  products  who  were  the  victims  of  the 
overcharges."  CAO  letter  at  7  (Emphasis 
added).  In  his  April  1, 1961  letter,  while 
espousing  a  view  of  our  authority  to  institute 
the  proposed  second  stage  refund  procedures 
which  we  find  overly  narrow,  see  Vickers,  8 
DOE  at  85,398,  the  Comptroller  General  again 
directed  his  criticism  towards  refunds  "to 
persons  or  organizations  with  no  necessary 
nexus  to  the  alleged  violations  which  gave 
rise  to  the  consent  orders."  April  1, 1981 
Letter  at  8. 

(FR  Doc.  S2-13e3«  Filed  V18-8Z;  S:4S  affl] 
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Western  Area  Power  Administration 

Central  Valley  Project;  Proposed  Rate 
for  Minor  New  Service 

agency:  Department  of  Energy,  Western 
Area  Power  Administration. 

action:  Notice  of  a  proposed  power  rate 
for  a  minor  new  service — Central  Valley 
Project. 

summary:  On  January  28, 1982,  (47  FR 
4139)  the  Western  Area  Power 
Administration  (Western)  allocated  30 


MW  of  Central  Valley  Project  (CVP) 
power  (diversity  allocations)  to  certain 
customers  which  will  shed  load  npon 
request  during  CVFs  peak  periods.  The 
purpose  of  the  allocations  was  to 
provide  a  benefit  in  return  for  an 
agreeoieat  to  shed  load.  This  will 
maintain  the  CVP  systems  nuudmuai 
simultaneous  peak  load  within 
contractually  prescribed  limits  and 
avoid  a  general  withdrawal  of  power 
from  other  CVP  customers.  The 
additional  power  allocated  will  be 
available  to  such  customers  at  any  time 
except  during  CVP  system  peak  periods. 
The  amount  of  load  required  to  be  shed 
will  be  provided  in  the  customer's 
contract. 

The  Natiooal  Aeronautics  and  Space 
Administratioa  (NASA)-Amet  (Ames) 
and  three  Department  of  Energy 

laboratories  were  given  diversity 
allocations  on  the  condition  that 
satisfactory  contracts  could  be 
negotiated  to  provide  the  necessary  load 
shedding.  However,  the  benefits  of  fte 
increased  allocation  are  marginal 
compared  to  the  cost  of  shedding  load 
for  Ames  because  it  has  a  low  load 
factor.  Thus,  to  provide  an  incentive  to 
encourage  Ames  to  shed  load  upon 
request.  Western  is  proposing  a  rate  for 
a  minor  new  service.  That  rate  will 
reduce  Ames'  billing  demand  in  return 
for  the  obligation  to  shed  load.  This  rate 
schedule  is  printed  in  full  below. 

Recognizing  that  the  CVP  could  have 
peaks  reaching  the  maximum  allowable 
simultaneous  demand  as  early  as  May, 
and  the  CVP  customers  are  in  jeopardy 
of  having  their  contract  rates  of  delivery 
reduced.  Western  will  not  be  able  to 
complete  the  public  notice  and  comment 
process  prior  to  the  required  effective 
date  of  the  rate.  However,  an 
opportimlty  for  public  comment  will  be 
provided  but  ?rill  occur  after  the 
effective  date  of  the  rate.  Western  wifl 
condition  the  oontract  under  which  the 
rate  applies  so  that  possible 
modification  of  the  rate  would  oocor 
shooid  the  rate  be  rejected  or  a 
substitute  rate  be  approved  by  the 
Federal  Energy  Regulatory  CommissioiL 

DATES:  The  rate  will  be  effective  May  1. 
1982,  throu^  April  30. 1963. 

A  consuls  tion  and  comment  period 
%vill  begin  with  the  publication  of  this 
notice  in  the  Federal  Register  and  will 
end  not  lev  than  45  days  thereafter,  or 
15  days  after  the  comment  forum, 
whichever  is  later. 

A  comment  forum  will  be  held  on  June 
17, 1982.  at  the  Holiday  Inn.  HoNdome. 
5321  Date  Avenue,  Sacramento, 
California,  beginning  at  9:30  a.m. 
Western  wUl  accept  oral  or  written 
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comments  on  the  proposed  rate  or  my 
alternatives  to  the  proposed  rate. 

Written  comments  may  be  submitted 
to  the  address  below  throughout  the 
consultation  and  comment  period. 
Aoomt:  For  further  information 
contact  Mr.  David  G.  Coleman.  Area 
Manager,  Sacrameato  Area  Office, 
Western  Area  Power  Administratioa 
2800  Cottage  Way.  Sacremento.  CA 
95825.  (916)  484-4251. 
PROPOSB)  RATE  SCHEDULE: 

United  States  DepiUueut  of  Energy, 
Western  Area  Power  Admiidstralioa. 
Central  VaBey  fto}ect.  Califoraia 

Schedule  of  Rate*  for  WholegaJe 
Intenvptible  Power  Service 

Effective:  May  1, 198Z.  through  April 
30,1983. 

Available:  In  the  area  served  by  the 
Central  Valley  ProfecL 

AppUcable:  To  MASA-Ames  for 
interruptibte  power  serviGe  provided  by 
contract  under  which  NASA-Ames 
agrees  to  shed  load  upon  telephone 
notice  from  Western  and  provided 
NASA-Ames  maintains  an  average 
annual  load  fiactor  of  less  dian  40 
percent 

Character  and  Conditions  of  Services: 
Alternating  currant,  sixty  hertz,  three 
phase,  delivered  and  metered  at  the 
voltages  and  points  estabUshed  by 
contract 

Monthly  Rate:  Demand  charge:  $2.00 
per  kilowatt  of  billing  demand. 

Energy  charge:  6.11  mills  per 
kilowatt-hour  for  all  energy  use  up  to. 
but  not  in  excess  of,  the  energy  obligation 
under  the  power  sales  contract 

Billing  demand  The  billing  demand 
will  be  the  customer's  contribution  to 
the  Central  Valley  Project  system 
maximum  simultaneous  demand  for  the 
month. 

Energy  obligation:  The  maximum 
kilowatt-hour  obligation  of  the  United 
States  during  the  month  as  established 
under  the  power  sales  contract 

Minimum  bilL  None. 

Billings  for  Unauthorized  Overruns: 
For  each  billing  period  in  which  there  is 
a  contract  violation  involving  an 
unauthorized  overrun  of  the  contractual 
power  and/or  energy  obligations,  such 
overrun  shall  be  billed  at  ten  times  the 
above  rate. 

Adjustments: 

For  character  and  conditions  of 
service:  If  delivery  is  made  at 
transmission  voltage  so  that  the  United 
States  is  relieved  of  substation  costs,  5 
percent  discount  will  be  allowed  on  the 
demand  and  energy  charges. 

For  transformer  hsses:  If  delivery  is 
made  at  trainsmission  voltage  but 
metered  on  the  low-voltage  side  of  the 


substatioo.  the  meter  readings  will  be 
increased  2  percent  to  compensate  for 
transformer  kwses. 

For  power  factor  None.  The  customer 
will  normally  be  required  to  maintain  a 
power  factor  at  the  point  of  delivery  of 
between  96  percent  lagging  and  96 
percent  le«<fing. 

StlPPLEMEWTAIir  WTOWMTIOW.  Power 
rates  for  tfie  CVP  are  established 
pursuant  to  the  Department  of  Eneigy 
Organization  Act  of  August  4, 1977  (42 
U.S.C.  7101,  et  seg.f;  the  Reclamation 
Act  of  1902  (43  U.S.C.  372,  et  seq.)  aS 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
Section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C  485h(c));  and  tha 
acts  specifically  applicable  to  the 
project  and  divisions  thereof. 

The  Secretary  of  Energy  delegated  to 
the  Assistant  Secretary  for  Resource 
Applications,  by  Delegation  Order  Na 
0204-33  (43  FR  80636,  December  21 
1978),  the  authority  to  develop,  acting  by 
and  throu^  the  Administrator  of 
Western  and  to  confirm,  approve,  and 
place  into  effect  on  an  Interim  ttasis, 
power  and  transmission  rates  for 
Western.  The  delegation  order  also  gave 
to  the  Federal  Energy  Regulatory 
Commission  the  authority  to  make  a 
final  decision  either  confirming  and 
approving,  disapproving  or  remanding 
such  rates.  On  March  19, 1982. 
Delegation  Order  No.  0204-33  was 
amended  by  substituting  the  "Assistant 
Secretary  for  Conservation  and 
Renewable  Energy"  for  the  "Assistant 
Secretary  for  Resource  Applications"  (40 
FR  25428,  May  7, 1981). 

Procedures  for  public  participation  in 
rate  adjustments  for  power  marketed  by 
Western  are  found  at  10  CFR  Part  903 
(hereinafter  referred  to  as  the 
"Procedures"). 

Under  Section  903.2  of  the  procedures, 
a  minor  rate  adjustment  means  a  rate 
adjustment  which  ".  .  .  (3)  is  a  rate  for  a 
minor  new  service."  A  minor  new 
service  is  a  new  service  which  "... 
(3)  will  not  be  provided  for  more  than 
one  year."  The  Contract  for  the  service 
to  which  the  rate  applies  will  be  in 
effect  for  the  period  of  May  1982  through 
April  of  1983.  Whether  Western  will 
want  to  continue  providing  and  Ames 
will  want  to  continue  taking  the  service 
after  the  1-year  period  will  depend  upon 
the  new  CVP  power  sales  rate  which  is 
expected  to  become  effective  in  May 
1983.  Ames  abifity  and  willingness  to 
continue  shedding  load  upon  demand, 
and  the  costs  and  benefits  resulting  to 
both  Ames  and  Western.  U  the  service 
to  which  this  rate  will  apply  continues 
beyond  April  30, 19S3,  the  rate  for  that 
service  will  be  estabUshed  hi  ttie  general 
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rate  adjustment  which  is  anticipated  to 
become  effective  during  early  1983. 
Since  this  is  a  minor  rate  adjustment 
imder  the  procedures,  a  minimum  30-day 
consultation  and  comment  period  is 
required.  Neither  public  information  nor 
public  comment  forums  are  mandatory 
and,  therefore,  a  public  information 
forum  will  not  be  provided.  However, 
Western  will  hold  one  public  comment 
forum  on  June  17, 1982.  At  the  public 
comment  fonun  interested  persons  will 
be  allowed  to  make  oral  comments  on 
the  record  or  submit  written  comments 
for  the  record.  All  proceedings  at  the 
public  comment  forum  will  be  recorded. 
Pursuant  to  Section  903.21  of  the 
Procedures,  "Following  completion  of 
the  consultation  and  comment  period 
and  review  of  any  oral  and  written 
comments  on  the  Proposed  Rates  .  .  . 
the  Administrator  shall  develop  rates 
which,  in  the  Assistant  Secretary's 
judgment,  should  be  confirmed, 
approved,  and  placed  in  e^ect  on  an 
interim  basis  .  .  .  The  Assistant 
Secretary  shall  set  the  effective  date  for 
the  rates  he  or  she  has  confirmed  and 
approved  on  an  interim  basis 
(Provisional  Rates).  The  effective  date 
shall  be  at  least  30  days  after  the 
Assistant  Secretary's  decision,  except 
that  the  effective  date  may  be  sooner 
when  appropriate  to  meet  a  contract 
deadline,  to  avoid  financial  difficulties, 
to  provide  a  rate  for  a  new  service,  or  to 
make  a  minor  new  service,  or  to  make  a 
minor  rate  adjustment."  Here  the 
exception  applies  and  the  effective 
dates  will  be  May  1, 1982,  through  April 
30,1983. 

The  purpose  of  the  proposed  rate 
schedule  is  to  encourage  Ames  to  reduce 
its  demand  during  periods  of  high  CVP 
system  peaks,  maintain  the  CVP's 
system  simultaneous  demand  within 
contract  limits  and  reduce  the 
possibility  of  withdrawals  from  CVP 
customers. 

Under  this  rate  schedule,  the  rate  is 
the  wholesale  rate  currently  apphcable 
to  firm  sales.  However,  the  billing 
demand  to  which  the  rate  applies  is 
based  upon  the  contribution  to  CVFs 
peak  during  the  month,  i.e.,  the  demand 
at  the  time  of  the  CVP  system's  monthly 
peak(s).  Thus,  the  revenue  received  by 
the  CVP  for  capacity  sold  under  this  rate 
schedule  will  be  reduced. 

The  rate  will  be  applicable  to  Ames 
which  has  a  diversity  allocation  and  an 
average  annual  load  factor  of  less  than 
40  percent.  This  rate  schedule  is 
apphcable  to  Ames  because  it  does  not 
receive  a  proportionate  savings  in  its 
cost  of  energy  as  a  result  of  its  diversity 
allocation  when  coupled  with  a 
commitment  to  shed  load  upon  request 


The  cost  of  load  shedding  for  Ames 
equals  or  exceeds  the  benefits  of  the 
diversity  allocation. 

Regulatory  Flexibility  Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1980  (5  U.S.C.  601  et  seq.).  each 
agency^  when  required  by  5  U.S.C.  553  to 
publish  a  proposed  rule,  is  further 
required  to  prepare  and  make  available 
for  public  comment  an  initial  regulatory 
flexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities.  In  this  instance,  the  rate 
adjustment  for  the  CVP  relates  to 
nonregulatory  services  provided  by 
Western  at  a  particular  rate.  Under  5 
U.S.C.  601(2),  rates  or  services  of 
particular  applicability  are  not 
considered  "rules"  within  the  meaning 
of  the  Act.  Since  the  rate  of  CVP  power 
is  of  limited  applicability  and  is  being 
set  in  accordance  with  specific 
regulations  and  legislation  under 
particular  circumstances.  Western 
believes  that  no  flexibility  analysis  is 
required. 

Environmental  Evaluation 

In  compliance  with  the  Nationial 
Environmental  Policy  Act  of  1969 
(NEPA)  and  Department  of  Energy 
(DOE)  regulations  published  in  the 
Federal  Register  on  March  28, 1980  (45 
FR  20694-20701),  Western  will  conduct 
an  environmental  evaluation  of 
proposed  rate  adjustments. 

Section  D  of  the  above  guidelines 
states  that  for  rate  adjustments  for 
power  marketing  administrations,  the 
level  of  documentation  under  NEPA 
depends  on  the  magnitude  of  the  rate  as 
it  relates  to  the  rate  of  inflation  since  the 
last  rate  adjustment.  If,  as  in  the  case  of 
this  proposed  rate,  it  does  not  exceed 
the  rate  of  inflation  since  the  last  rate 
adjustment,  no  further  NEPA 
doctunentation  is  required.  In  such 
cases,  a  memorandum  is  prepared 
explaining  the  basis  for  that 
determination  and  an  administrative 
determination  is  made  that  no  further 
documentation  under  NEPA  is  required. 

Determination  under  Executive  Order 
12291 

DOE  has  determined  that  this  is  not  a 
major  rule  because  it  does  not  meet  the 
criteria  of  Section  1(b)  of  Executive 
Order  12291, 46  CFR 13193  (February  19, 
1981^.  Western  has  an  exemption  from 
Sections  3,  4,  and  7  of  Executive  Order 
12291. 

AvaOability  of  Information 

All  brochures,  studies,  comments, 
letters,  memorandums,  and  other 
docimients  made  or  kept  by  Western  for 
the  purpose  of  developing  the  proposed 


rate  are  and  will  be  available  for 
inspection  and  copying  at  the 
Sacramento  Area  Office,  Western  Area 
Power  Administration,  2800  Cottage 
Way,  Sacramento,  California,  95825, 
(916)  484-4251. 

Issued  at  Goldea  Cole,  May  14, 1882. 
Robert  L.  McPhail, 

Administrator. 

|FR  Doc  az-13818  FUml  S-18-B2: 10:44  un) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP  00156;  PH-FRL  2124-3] 

Pesticides  on  Commercial  NoivFood/ 
Non-Feed  Nursery  and  Greenhouse 
Crops  Not  Named  on  Product  Laiiels; 
Minor  Uses 

aqency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  EPA  is  considering  whether 
to  develop  a  determination,  under  sea 

2(ee)  of  the  Federal  Insecticide,  

Fungicide,  and  Rodenticide  Act  (FIFRA), 
as  amended,  that  the  use  of  pesticides 
on  commercial  non-food/non-feed 
nursery  and  greenhouse  specialty  crops 
not  exphcitly  named  on  product  lables 
would  be  found  consistent  with  the 
piuposes  of  FIFRA.  Although  specific 
terms  and  conditions  remain  to  be 
decided,  several  options  are  currently 
under  consideration  to  accommodate 
these  minor  use  pesticide  needs. 
date:  Submit  comments  and  pertinent 
information  by  luly  19, 1982. 
ADDRESS:  Comments  should  be 
submitted  to:  Document  Control  Officer 
(TS-793),  Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency,  Room  Er-Wl.  401 M  Street,  SW. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Flagstad,  Policy  and  Special 
Projects  Office  (TS-766C),  Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  Agency,  Room  1109,  CM  #2, 
1921  )efferson  Davis  Highway, 
Arlington.  VA  22202,  (703-557-7102). 
SUPPt^MENTARV  INFORMATION: 

L  Introduction 

A.  General  Background 

The  amendments  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  effected  by  the  Federal 
Pesticide  Act  (FPA)  of  1978  (Pub.  L  95- 
396),  included  revisions  to  sec.  2  and 
sec.  3(c)(2)  intended  to  alleviate  some  of 
the  problems  associated  with 
registration  of  pesticides  for  minor  uses. 
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In  general  a  "minor  use"  is  defined  as  a 
pesticide  use  for  which  there  is 
insufficient  ecoaomic  incentive,  on  the 
part  of  pesticide  product  manufacturers, 
to  justify  timely  development  of  the 
market  for  that  particular  use,  and  to 
register  the  use  in  accordance  with  the 
provisions  of  FIFRA.  According  to 
specialty  crop  growers  represented  by 
the  National  Forest  Products 
Association  (NFPA),  the  American 
Association  of  Nurserymen  (AAN),  and 
the  Society  of  American  Florists  (SAP), 
economic  disincentives  have 
consistently  dissuaded  pesticide  product 
manufacturers  &om  obtaining  timely 
registrations  to  meet  the  minor  use 
pesticide  needs  of  commercial  growers 
of  non-food /non-feed  nursery  and 
greenhouse  crops.  According  to  these 
associations,  this  has  been  the  case 
even  though  pesticides  already 
registered  for  uses  on  food  crops  would 
be  effective  on  nursey  and  greenhouse 
sites,  since  these  pesticides  are  now 
used  to  control  many  of  the  same  pests 
which  also  infest  non-food/non-feed 
nursery  and  greenhouse  plants. 

The  economic  disincentives  in 
question  are  two-fold:  (1]  The  extremely 
low  maxket  potential  for  each  of  the 
diverse  uses  for  which  pesticides  are 
needed  to  control  pests  on  nursery  and 
greenhouse  sites:  and  (2)  the  possibility 
of  liability  problems  in  the  event  that 
expensive  nursery  or  greenhouse 
specialty  crops  are  damaged  by  a 
pesticide.  At  the  same  time,  effective 
pest  control  is  economically  urgent  for 
commercial  non-food/non-feed  specialty 
crop  growers,  especially  since  many 
nursery  crops  are  subject  to  United 
States  Department  of  Agriculture 
(USDA)  quarantines  as  well  as  State 
quarantines  and  regulations  prohibiting 
shipments  of  pest-infested  plants. 

For  purposes  of  this  Notice,  the  term 
"nurseries"  refers  to  commercial 
outdoor  production  sites  (including  lath 
and  slat  houses,  shadestructures,  and 
cold  and  hotbed  frames]  where  plants 
are  grown  for  transplanting,  for 
production  of  seed,  for  use  as  stocks  for 
propagation,  or  for  sale.  The  term 
"greenhouses"  refers  to  commercial 
indoor  production  sites  [including  frame 
houses  and  sash  houses]  where  plants 
are  grown  for  the  same  purposes  as  in 
nurseri^ 

The  registration  of  many  pesticides 
needed  to  control  pests  on  these 
commercial  nursery  and  greenhouse 
sites  is  not  to  any  significant  extent 
impeded  by  EPA  registration 
requirements.  Under  current  policy.  EPA 
requires  litUe.  if  any.  additional  data  to 
add  minor  non-food/non-feed  uses  to 
the  labe  ,of  a  product  which  already  has 


been  registered  on  the  basis  of  data 
adequate  to  show  that  its  major  uses  do 
not  pose  the  risk  of  unreasonable 
adverse  effects  on  the  environment.  Tliis 
is  especially  true  if  the  pesticide  has 
already  been  approved  for  use  on  food 
crops.  Instead,  the  primary  impediment 
to  registration  in  many  instances  has 
been  the  time  and  cost  of  data  not 
required  by  EPA,  but  routinely 
developed  to  show  that  the  pesticide  is 
effective  aiui  will  not  damage  expensive 
specialty  crops. 

Because  tmintended  damage  to 
treated  plants  could  create  complicated 
liability  problems,  pesticide  product 
manufacturers  have  generally  not  taken 
steps  to  add  these  minor  use  specially 
crop  uses  to  their  labels  unless 
extensive  phytotoxicity  and  efBcacy 
testing  has  been  conducted, 
demonstrating  that  a  product  vdll  be 
efticacious  without  damaging  the  plant 
it  is  intended  to  protect  Tlie 
marketplace  offers  registrants  little 
incentive  to  invest  in  this  kind  of  testing. 
There  are  thousands  of  species  of 
nursery  crops  (including  forest  prodacts) 
and  greenhouse  plants,  each  of  which 
could  react  differentiy  to  pesticide 
applications,  and  diere  is  little  maricet 
potential  for  any  single  use. 

For  these  reasons,  commercial 
growers  represented  by  the  NFPA  the 
AAN,  and  die  SAF  contend  that  it  has 
not  been  possible  to  accommodate  the 
minor  use  pesticide  needs  of  commercial 
growers  of  non-food/non/feed  nursery 
and  greenhouse  crops.  Therefore,  these 
growers  have  collectively  appealed  to 
EPA  for  assistance  in  this  matter,  within 
the  context  of  the  existing  law. 

B.  Legal  Back^ouad 

Sec.  12(aH2)(G)  of  FIFRA  provides 
that  it  shall  be  imlawful  for  any  p>erson 
"to  use  any  registered  pesticide  in  a 
manner  inconsistent  with  its  labeling." 
The  1978  amendments  to  FIFRA  added  a 
new  sec.  2(ee)  which  states,  among 
other  things,  tfiat  the  term  "to  use  any 
registered  pesticide  in  a  manner 
inconsistent  with  its  labeling"  shall  not 
include  certain  defined  use  practices, 
such  as  using  pesticides  on  unnamed 
pests  so  long  as  the  correct  site  is 
observed,  or  employing  a  method  of 
application  not  specifically  prohibited 
by  the  label  (sec  2(ee](2)  and  (3)).  Sec 
2(ee]  also  authorizes  the  Administrator 
to  declare  other  uses  "not  inconsistent" 
with  the  label  if  such  uses  are  consistent 
with  the  purposes  of  the  Act. 

Sec  2(ee)  was  intended  in  part  to 
reduce  the  need  for  minor  use 
registrations  in  Instances  when 
additional  uses  not  specifically  named 
on  the  label  would  not  cause 
unreasonable  adverse  effiects  on  the 


environment  In  addition,  the  1978 
amendments  to  FIFRA  induded  dianges 
to  sec  S(c)(2)  which  were  intended  to 
alleviate  minor  use  registration 
problems  by  providing  guidance 
regarding  appropriate  registratioo 
requirements  for  minor  uses. 
^>ecifically.  the  Congress  daiified  that 
Q'A  is  to  make  minor  use  pestidde  data 
requirements  "commensurate  with 
anticipated  extent  of  use.  pattern  of  use, 
and  the  level  and  degree  of  potential 
exposure  of  man  and  die  environment  to 
the  pestidde."  In  tailoring  registration 
requirements  for  minor  usfes.  EPA  has 
been  further  instructed  to  "consider  the 
economic  factors  of  potential  national 
volume  of  use,  extent  of  distribution, 
and  the  impact  of  the  cost  of  meeting  the 
requirements  on  the  incentives  for  any 
potential  registrant  to  undertake  the 
development  of  the  required  data." 

Congress  also  envisioned  sec  24(c). 
State  registration  to  meet  spedal  local 
needs,  as  a  way  to  help  alleviate  minor 
use  problems.  Under  sec  24(c).  a  State 
may  expand  the  uses  of  an  already 
federally  registered  product  to  meet 
local  needs,  except  that  food  uses  not 
covered  by  a  tolerance  may  not  be 
regbtered.  If  State  registrations  under 
sec  24(c)  could  accommodate  • 
significant  number  of  the  pest  control 
needs  of  commercial  growers  of  noo- 
food/non-feed  nursery  and  greenhouse 
crops,  the  registratian  problems  of  tlwae 
spedalty  crop  producers  mi^t  be 
considerably  alleviated.  However,  theee 
producers  report  that  since  the  States 
generally  reqafae  e£Bcacy  and 
phytotoxidty  data  to  sni^xict  24(c) 
registrations,  the  cost  of  these  data,  and 
the  overwhelming  numba  of  specie* 
which  require  testing,  make  State 
registrations  a  bordensome  avenue  for 
protecting  their  crops.  Additionally, 
conunerdal  pioducieis  of  non-food/oDii- 
feed  nursery  and  greenhouse  crops  point 
out  that  their  pest  control  needs  are 
often  multi-State  in  scope,  and  as  soch 
are  not  properly  "local"  needs. 
Extensive  and  duplicative  sec  24(c) 
registrations  might  therefore  be 
required. 

Outside  of  FIFRA.  Congress  has  abo 
provided,  in  spedal  programs,  funds  fior 
developing  data  to  aid  die  private 
sector.  The  funds  pertaining  to 
developing  data  to  suppoij  minor  nse 
pestidde  registrations  are  administered 
by  the  United  States  Department  of 
Agricult\u«  (USDA)  through  the  Inter- 
Regional  Project  No.  4(IR-4),  whidi  has 
programs  in  concert  widi  die  land  grant 
universities  and  extension  services  to 
develop  data  for  both  food  and  non-food 
use  re^strations.  The  IR-4  operates  an 
Ornamental  Program  wfaidi  has  been 
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supporting  increasing  numbers  of 
pesticide  registrations  for  non-food/non- 
feed  sites.  Growers  represented  by  the 
NFPA.  the  AAN.  and  the  SAF  report, 
however,  that  so  many  individual  uses 
remain  to  be  registered  for  their 
purposes  that  many  years  would  be 
required  for  the  IR-4  Program  to  meet 
their  pest  control  needs. 

In  view  of  the  registration  problems 
persistently  encountered  by  commercial 
growers  of  non-food/non-feed  nursery 
and  greenhouse  crops,  the  Agency  is 
considering  a  determination  under 
FIFRA  sec.  2(ee)  which  would  address 
the  minor  use  pesticide  needs  of  these 
commercial  specialty  crop  producers. 
Several  specific  options,  described  in  II 
below,  are  under  consideration  as 
possible  remedial  courses  of  action. 
Comments  concerning  these  options,  as 
well  as  additional  suggestions,  are 
requested  from  all  interested  parties,  so 
that  the  Agency  can  take  these  views 
into  account  before  proposing  the  terms 
and  condltiohs  of  a  determination  in  this 
area. 

n.  Options  Under  Consideration 

The  Agency  is  soliciting  comments  on 
the  following  options  as  remedial 
courses  of  action  to  address  the  minor 
use  pesticide  registration  problems  of 
commercial  producers  of  non-food/non- 
feed  nursery  and  greenhouse  crops: 

(1)  Determining  that  a  registered 
pesticide  labeled  for  either  restricted  or 
non-restricted  (general]  use  on  any 
nursery  plant  may  be  used  to  control 
labeled  pests  on  all  non-food/non-feed 
crops  grown  in  commercial  nurseries, 
including  slat  and  lath  houses, 
shadestnictures,  and  cold  and  hotbed 
frames  (outdoor  sites). 

(2)  Determining  that  a  registered 
pesticide  labeled  for  either  restricted  or 
non-restricted  (general)  uiie  on  any 
greenhouse  plant  may  be  used  to  control 
labeled  pests  on  all  non-food/non-feed 
crops  grown  in  conunercial  greenhouses, 
including  frame  houses  and  sash  houses 
(indoor  sites). 

(3)  Determining  that  a  registered 
pesticide  labeled  for  non-restricted 
(general)  use  on  one  or  more  food  crops 
may  be  used  to  control  labeled  pests  on 
all  non-food/non-feed  crops  grown  in 
commercial  nurseries,  including  slat  and 
lath  houses,  shadestnictures,  and  cold 
and  hotbed  frames  (outdoor  sites), 
provided  that  the  methods  of  application 
specified  on  the  label  are  explicitly 
followed. 

(4)  Determining  that  a  registered 
pesticide  labeled  for  either  restricted  or 
non-restricted  (general)  use  on  food 
crops  may  be  used  to  control  labeled 
pests  on  commercial  non-food/ non-feed 
nursery  and  greenhouse  sites.  This 


would  not  include  greenhouse  (indoor] 
uses  of  pesticides  registered  only  for 
outdoor  field  uses.  It  would,  however, 
permit  changes  in  method  of  application 
so  long  as  methods  of  application 
prohibited  by  the  labeling  are  not 
employed.  Comments  are  requested  on 
the  need  for  specific  restrictions  to 
ensure  that  such  unlabeled  use  would 
not  represent  a  significant  increase  in 
potential  exposure  and  risk  to  man  or 
the  environment. 

(5)  Offering  registrants,  without  data 
or  compensation  obligations,  a  label 
addition  which  would  permit  food  use 
pesticides  to  be  used  on  non-food/non- 
feed  commerical  nursery  or  greenhouse 
crops  provided  that  the  methods  of 
application  specified  on  the  label  are 
expliciUy  followed.  This  would  not 
include  greenhouse  (indoor)  uses  of 
pesticides  registered  only  for  outdoor 
field  uses.  The  Agency  would  allow  the 
manufacturer  to  state  on  the  label  that 
all  liabihty  for  any  damage  to  crops 
treated  under  this  label  provision  is  the 
responsibility  of  the  user.  The  Agency 
requests  comment  particularly  regarding 
how  many  registrants  would  add  this 
label  statement.  If  enough  registrants 
were  willing  to  take  this  initiative,  the 
problems  of  meeting  the  minor  use 
pesticide  needs  of  commercial  non- 
food/non-feed commercial  speciality 
crop  growers  would  be  considerably 
diminished  by  this  option  alone. 

(6)  Determining  that  a  registered 
pesticide  labeled  for  either  restricted  or 
non-restricted  (general)  use  on  food 
crops  may  be  used  on  commercial  non- 
food/non-feed nursery  and  greenhouse 
plants,  provided  that  the  use  in  question 
had  been  given  a  "third  party 
certification"  by  trade  associations  or 
other  interested  parties  such  as 
extension  service  agents  and  university 
experts.  Such  third  parties  would  be 
responsible  for  certifying  that  certain 
food  use  pesticides  can  effectively  be 
used  without  crop  damage  on 
commercial  non-food/non-feed  nursery 
or  greenhouse  sites.  This  would  not 
include  greenhouse  (indoor]  uses  of 
pesticides  registered  only  for  outdoor 
field  uses.  Methods  of  application  not 
specified  on  the  label  would  be 
permissible  if  endorsed  by  a  responsible 
third  party,  so  long  as  methods  of 
application  prohibited  by  the  label  are 
not  employed. 

The  commercial  non-food/non-feed 
specialty  crops  encompassed  by  the 
above  options  under  consideration 
would  include  (1)  ornamental  and/or 
landscape  plants  and  other  nursery  and 
greenhouse  products  such  as  bulbs, 
florists'  greens,  flowers  and  flower 
seeds  and  plants,  and  sod;  (2)  forest 
seed  and  seedling  trees  cultivated  for 


purposes  of  reforestation;  and  (3) 
Christmas  trees.  According  to  figures 
provided  by  the  NFPA,  the  AAN,  and 
the  SAF,  commercial  non-food/non-feed 
nursery  and  greenhouse  crops  comprise 
roughly  the  following  site  areas  in  the 
U.S.:  forest  nurseries  (3,000  acres);  forest 
seed  orchards  (13,600  acres);  non-food/ 
non-feed  horticultural  specialty  crops 
(364.274  field  acres;  and  483,879,000 
square  feet,  or  11,000  acres,  under  glass, 
or  other  protection  [extrapolated  from 
the  1978  Census  of  Agriculture). 

If  adopted.  Options  1  through  6  above 
would  represent  a  determination  that 
the  additional  uses  in  question  do  not 
pose  the  risk  of  unreasonable  adverse 
effects  to  man  or  the  environment, 
taking  into  account  the  economic,  social, 
and  environmental  costs  and  benefits 
associated  with  these  uses.  This 
determination  would  also  reflect 
considerations  of  economic  factors 
including  the  low  potential  volume  of 
use  involved,  the  small  extent  of 
distribution  anticipated,  and  the  lack  of 
incentives  for  potential  registrants  to 
take  steps  to  obtain  registrations  for 
minor  uses  on  commercial  non-food/ 
non-feed  nursery  and  greenhouse  sites. 
It  would  likewise  reflect  consideration 
of  the  level  and  degree  of  potential 
exposure  to  man  and  the  environment. 
The  Agency  does  not  at  this  time  have 
reason  to  believe  that  these  additional 
minor  uses  of  pesticides  on  unlabeled 
non-food/non-feed  crops  grown  in 
commercial  nurseries  and  greenhouses 
would  represent  any  significant  imrease 
in  potential  exposure,  given  that  very 
limited  additional  aCfeage  would  be 
involved,  and  the  expanded  uses 
allowed  would  not  include  indoor  uses 
of  pesticides  registered  only  for  outdoor 
field  uses. 

Issues  of  efficacy  and  phytotoxicity 
would  not  be  affected  by  any  of  the 
options  under  consideration,  and  the 
Agency  would  not  assume  responsibility 
for  determining  the  potential  efficacy  or 
phytotoxidty  of  pesticides  used  on 
unlabeled  nursery  or  greenhouse  crops. 
If  proposed  and  implemented  as  a 
policy,  a  determination  in  this  area 
would  affect  only  the  enforcement 
finding  of  what  uses  do  or  do  not 
constitute  pesticide  misuse  under  FIFRA 
sec.  12(a)(2)  (F)  and  (G).  A  user  would 
not  be  able  to  avail  himself  of  the 
provisions  of  such  a  pohcy  if  he  chose  to 
proceed  under  the  unlabeled  use 
practices  allowed  by  FIFRA  sec.  2(ee) 
(2)  and  (3).  Nor  would  a  determination 
in  this  area  allow  the  use  of  pesticides 
classified  for  restricted  use  by  any  user 
who  is  not  a  certified  applicator,  or 
under  the  direct  supervision  of  a 
certified  applicator,  for  any  uses  not 
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covered  by  the  certified  applicator's 
certiflcation.  All  oomments  and 
additional  suggestions  on  the  options 
under  consideration  will  be  welcome. 

Dated:  May  6. 1962. 
Edwia  L  lohnaon. 
DirBctor.  Office  ofPeelidde  Progman. 

(FK  Do»  IMM  Pttnl  (-IS-n  axt  an) 


[99  1G2560/T38e;  PH  FRL  2124-S) 

Aoephate;  EstaMishment  of 
Temporary  Tolerance 

aogmcy:  Environmental  ProtectiaB 
Agency  (EPA). 
action:  Notice. 


summary:  EPA  has  established  a 
temporaiy  tolerance  for  the  combined 
residues  of  the  insecticide  acephate  and 
its  metabolite,  methamidophos,  in  or  on 
the  raw  agricultural  commodity 
avocados.  This  temporary  tolerance  was 
requested  by  Chevron  Chemical 
Company. 

DATE  This  temporary  tolerance  expires 
March  30, 1983. 

FOR  RJRTMER  INFORMATION  CONTACT: 

William  Miller.  Product  Manager  (PM) 
16,  Registration  Division  (TS-767C), 
0£Roe  of  Pesticide  Programs, 
Environmental  FYotection  Agency,  Rb. 
211.  CM#2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202,  (70*- 
557-2800). 

SUPTUMMTARV  MP0RMAT10N:  CheVTOa 
Chemical  Company,  040  Hensley  SL, 
Richmond.  CA  04804,  has  requested,  ia 
pesticide  petition  PP 1G2550.  the 
establishment  of  a  temporary  tolerance 
for  the  combined  residues  of  the 
insecticide  acephate  0,S-dimethyl 
acetyl-phosphoramidothioate  and  its 
cholinesterase  inhibiting  metabolite, 
methamidophos,  in  or  on  the  raw 
agricultural  commodity  avocados  at  2.0 
parts  per  million  (ppm). 

This  temporary  tolerance  will  permit 
the  marketing  of  the  above  raw 
agricultural  commodity  when  treated  in 
accordance  with  the  provisions  of 
experimental  use  permit  239-EUP-90 
which  Is  being  issued  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  (92  StaL  819;  7 
U.S.C  136). 

The  scientific  data  reported  and  all 
other  relevant  material  were  evaluated, 
and  it  was  determined  that 
establishment  of  the  temporary 
tolerance  will  protect  the  public  health. 
Therefore,  the  temporary  tolerance  has 
been  established  on  the  condition  that 
the  pesticide  be  used  lijjccofdance  with 
the  experimental  use  permit  and  with 
the  foUowing  provisions: 


1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Chevron  Chemical  Co.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  productioa 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administratioo. 

This  tolerance  expire*  March  30, 1983. 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  raw  agricultural 
commodity  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  in  accordance  ivith.  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerance.  This 
tolerance  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  If 
any  experience  or  scientific  data  with 
this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  bom  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  FlexibUity  Act  (Pub.  L  96- 
534,  94  StaL  1164.  5  U.S.C  610-612).  the 
Administrator  has  determined  that 
regidations  establishing  new  toleran(^ 
or  raising  tolerance  levels  or 
establishing  exemptions  bom  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

(Sec.  4080).  M  Stat  gia,  (a  U&C.  348a(j))) 

Dated:  May  5, 1982. 
Dou^as  D.  Caa^M, 

Director.  Regittraticm  Division,  Office  of 
Pesticide  Programs. 

(FK  Dim.  aC-UU2  ni«d  i-i|.4K  MB  ail 
eiUJNiQCOOC 


[PP  1G2S70/T365;  PH-FRL  2125-6] 

Amitraz;  Establahment  of  Temporary 
Toierances 

aocncy:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 


summary:  EPA  has  established  . 
temporary  tolerances  for  the  combined 
residues  of  the  insecticide/acaricide 
amltrai  and  its  metabolites  in  or  on  the 
raw  agricultural  commodities  fat.  meat. 


and  meat  bjrproducts  of  cattle.  These 
temporary  tolerances  were  requested  by 
BFC  Chemicals,  Inc. 

DATE  These  temporary  tolerances 
expire  March  17. 1063. 

FOR  FURTMBI  MFORMATWN  CONTACT: 

Jay  Ellenberger.  Product  Manager  (PM) 
12.  Registi-ation  Division  (TS-767C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  Rm. 
202.  CM#2, 1921  Jefferson  Davis 
Highway,  Arlington.  VA  22202,  (703- 
557-2386). 


SUPPLSaeNTARY  MFORMATKNC  BFC 
Chemicals,  Inc.,  P.O.  Box  2867. 
Wihnlngton.  DE 19605.  has  requested  the 
establishment  of  temporary  tolerances 
for  the  qombined  residues  of  the 
insecticide/acaricide  amitraz.  N'(2.4- 
dlmethylphenyl>-N-[[(2.4- 
dimethylphenyl)lmlno]metiiyl)-N- 
methylmethanimidamide,  and  its 
metabolites  containing  the  2,4- 
dlmethylanlllne  moiety  (calculated  as 
the  peu^nt  compound),  in  or  on  the  raw 
agricultural  commodities  fat  meat,  and 
meat  byproducts  of  cattie  at  0.5  part  per 
million  (ppm). 

These  temporary  tolerances  will 
permit  the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of  the 
experimental  use  permit  45639-EUP-4 
which  is  being  issued  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended.  (92  SUL  819: 7 
VS.C.  136). 

The  scientific  data  reported  and  all 
other  relevant  material  were  evaluated, 
and  it  was  determined  that 
establishment  of  the  temporary 
tolerances  will  protect  the  public  health. 
Therefore,  the  temporary  tolerances 
have  been  established  on  the  condition 
that  the  pesticide  be  used  in  accordance 
with  the  experimental  use  permit  and 
with  the  foUowing  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit 

2.  BFC  Chemicals,  Inc.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  March  17, 
1983.  Residues  not  in  excess  of  these 
amounts  remaining  in  or  on  the  raw 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  peetidde  Is  legally 
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applied  during  the  tenn  of.  and  in 
accordance  with,  the  provi«i(His  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  or 
scientific  data  with  this  pesticide 
indicate  that  such  revocation  is 
necessary  to  protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  bom  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
634.  94  Sfat.  1164.  5  U.S.C.  610-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

(Sec.  408(j).  68  Stat.  S16,  (21  U.S.C.  346a(j))) 

Dated:  April  29, 1982. 
Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
pesticide  Programs. 

[FR  Doc  tZ-ISOOO  Filed  S-lB-82:  ft4S  am) 
MUJNQ  COOC  66aO.«-M 


[PP  OQ2344/T366;  PH-FRL  2124-2] 

Amitraz;  Extension  of  Temporary 

Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  extended  temporary 
tolerances  for  the  combined  residues  of 
the  insecticide  amitraz  and  its 
metabolite  in  or  on  the  raw  agricultural 
commodities  citrus,  milk,  fat,  meat,  and 
meat  byproducts  of  catUe,  goats,  hogs, 
horses,  and  sheep. 
date:  These  temporary  tolerances 
expire  March  17, 1983. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jay  Ellenberger,  Product  Manager  (PM) 
12,  Registration  Division  (TS-767C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
202.  CM#2. 1921  Jefferson  Davis 
Highway,  Arlington,  VA  22202,  (703- 
557-2386). 
SUPPtEMENTARY  MFORMATION:  EPA  hat 

extended  temporary  tolerances  for  die 
combined  residues  of  the  insecticide 
amiti'az  {N'-(2.4-dimethylphenyl)-N-{[2,4- 
dimethylpbeayl)  imino]  methyl]-N- 
methyl-methanimidamide)  and  its  ~ 
metabolite  containing  the  2.4-dimethyl- 
aniline  moiety  (calculated  as  the  parent 


compound)  in  or  on  the  raw  agricultural 
commodities  dtms  at  IXi  part  per 
million  (ppm);  and  in  milk,  fat.  meat,  and 
meat  byproducts  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  OM  ppm.  These 
temporary  tolerances  had  been 
established  in  response  to  pesticide 
petition  FP  OG2344.  snbmitted  by  BFC 
Chemicals.  Inc  P.O.  Box  2867. 
Wilmington.  DE 19805. 

The  company  has  requested  a  one- 
year  extension  of  the  temporary 
tolerances  to  permit  the  continued 
marketing  of  the  remaining  raw 
agricultural  commodities  named  above 
when  treated  in  accorance  with  the 
provisions  of  experimental  use  permit 
(43142-BUP-l).  which  is  being  extended 
under  the  Federal  Insecticide,  Fungicide, 
and  Rodentidde  Act  (FIFRA)  as 
amended.  (92  Stat  819;  7  U.S.C  136). 

The  scientific  data  reported  and  all 
other  relevant  material  were  evaluated, 
and  it  was  determined  that  the 
extension  of  these  temporary  tolerances 
wrill  protect  the  public  health.  Therefore, 
the  temporary  tolerances  have  been 
extended  on  the  condition  that  the 
pesticide  be  used  in  accordance  with  the 
experimental  use  permit  and  with  the 
following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit 

2.  BFC  Chemicals,  Inc  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  rcords  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  March  17, 
1983.  Residues  not  in  excess  of  this 
amount  remaining  in  or  on  the  raw 
agricultural  commodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  or 
scientific  data  with  this  pesticide 
indicate  that  such  revocation  is 
necessary  to  protect  the  pubUc  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  FlexibiUty  Act  (Pub.  L  96- 
534, 94  Stat  1164,  6  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulaticms  establishing  new  tolerances 


or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
niuiber  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FDR  24950). 

(Sec.  408(j).  ea  Stat.  516  (21  U.8.C  346e(t))) 

Dated:  April  26. 1982. 
Douglas  0.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  13005  Filed  S-1S-82-IMC  im) 
BHJJNG  CODE  tSM-CO-M 


(PF-271;  PH-FRL  2123-5] 

Certain  Companies;  Pesticide  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  received  pesticide 
petitions  relating  to  establishment, 
amendment,  and/or  withdrawal  of 
tolerances  for  residues  of  certain 
pesticide  chemicals  in  or  on  certain  raw 
agricultural  commodities. 
address:  Written  comments  to  the 
product  manager  (PM)  dted  in  each 
specific  petition  at  the  address  below: 
Registi-ation  Division  (TS-767C).  Office 
of  Pestidde  Programs.  401  M  St.  SW.. 
Washington.  DC  20460. 

Written  comments  may  be  submitted 
while  the  petitions  are  pending  before 
the  Agency.  The  comments  are  to  be 
identified  by  the  doannent  control 
number  "[W-271]"  and  the  specific 
petition  number.  All  written  comments 
filed  in  response  to  this  notice  will  be 
'available  for  public  inspection  in  the 
product  manager's  office  fit>m  8.<X)  a.m. 
to  4:00  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  produd  manager  dted  in  each 

petition  at  the  telephone  number 

provided. 

SUPPLEMENTARY  INFORMATION;  EPA 

gives  notice  that  the  Agency  has 
received  the  following  pestidde 
petitions  relating  to  establishment 
amendment  and/or  withdrawal  of 
tolerances  for  residues  of  certain 
pesticide  chemicals  in  or  on  certain 
agrictdtural  commodities  in  accordance 
with  the  Federal  Food,  Drug,  and 
Cosmetic  Act  The  analytical  method  for 
determining  residues,  where  required,  is 
given  in  each  petition. 

FAP 1H5304.  Zoecon  Corp.,  PO  Box 
10975,  Palo  Alto,  CA  94303.  Proposes 
amending  21  CaH  Part  193  by 
establisMng  a  regulation  pennitting 


residues  of  the  insecticide  A^-(2-chIoro-4- 
(trinuoromethyl)phenyl]-Z?i,-valine(+)- 
cyano  {3-phenoxyphenyl)  methyl  ester  in 
the  commodity  cottonseed  oil  at  0.3  part 
per  million  (ppm).  (PM 17,  Franklin  D.  R. 
Gee.  703-557-2flG0). 

FAP1H5304.  Zoecon  Corp.,  PO  Box 
10975,  Palo  Alto,  CA  94303.  Proposes 
amending  21  CFR  Part  561  by 
establishing  a  regulation  permitting 
residues  of  the  insecticide  A^[2-chlora4- 
(trinuoro(methyl)phenylJ-Z7L-valine  (+)- 
cyano  (3-phenoxyphenyl)  methyl  ester  in 
or  on  the  commodity  cottonseed  hulls  at 
0.1  ppm.  (PM  17,  Franklin  D.R.  Gee.  703- 
557-2690). 

FAP2H5338.  Ciba-Geigy  Corp.,  PO 
Box  11422,  Greensboro.  NC  27409. 
Proposes  amending  21  CFR  Part  561  by 
establishing  a  regulation  permitting 
residues  of  the  insecticide  N- 
cyclopropyl-l,3.5-triazine-2.4,6-triamine 
on  poultiy  feeds  at  5.0  ppm  in 
connection  with  an  experimental  use 
program  involving  the  application  of  the 
insecticide  around  poultry.  (PM  17, 
Franklin  D.  R.  Gee,  703-557-2690). 

PPOF2399.  Shell  Oil  Company,  Suite 
200, 1025  Connecticut  Ave..  NW. 
Washington.  DC  20038.  In  the  Federal 
Register  of  October  15. 1980  (45  FR 
68461),  EPA  announced  that  SheU  Oil 
Co.  submitted  pesticide  petition  (PP 
OF2399)  proposing  the  establishment  of 
tolerfuices  for  residues  of  the  insecticide 
cyano(3-phenoxyphenyl)methyl  4- 
chloro-alpha-(l-methylethyl) 
benzeneacetate  in  or  on  the  raw 
agricultural  commodities  celery  at  4.0 
ppm;  com  fodder  and  forage  at  0.02; 
com  stover  1.0  ppm;  fat  and  meat  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
0.2  ppm;  and  milk  fat  at  0.2  ppm. 

Shell  Oil  Company  has  amended  this 
petition  by  deleting  the  tolerances  for 
celery;  com  (stover);  fat  and  meat  of 
cattle,  goats,  hogs,  horses,  sheep;  and 
milk  fat  and  Increasing  the  tolerances 
for  com  fodder  and  forage  from  0.02 
ppm  to  1.0  ppm.  The  proposed  analytical 
method  for  determlng  residues  is  gas 
chromatography.  (PM  17.  Franklin  D.R. 
Gee.  703-557-2890). 

FAP2H5337.  FMC  Corp..  2000  Market 
St.,  Hiiladelphia*  PA  19103.  In  the 
Federal  Register  of  March  10, 1982  (47 
FR  10290),  EPA  announced  that  FMC 
Corp.  submitted  a  food  additive  petition 
(FAP  2H5337)  proposing  that  a 
regulation  be  established  permitting 
residues  of  the  insecticide  (2,3-dihydro- 
2,2-dimethyl-7- 

ben2ofuranyl((dibutylamino)thloJmethyl 
carbamate)  and  its  carbamate 
cholinesterase  inhibiting  metabolites 
(2.3-dihJrdro-2.^dlmethyl-7- 
benzofiu-anyl-n-methylcarbamate:  2.5- 
dihydrt>-2J-dinethjrl-3-hydroxy-7- 
beaaofiiraii]ri-iT>niethylcarl)aaate:  S.3- 
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dihydro-2,2-dimethyI-3-keto-7- 
ben2ofuranyl-/7-methylcarbamate);  and 
its  phenolic  metabolites  (2,3-dihydro-2.2- 
dimethyl-7-benzofuranol  and  2.3- 
dihydro-2,2-dimethyl-3-oxo-7- 
benzofuranol  and  3.7-benzofurandiol) 
and  its  dibutylamine  metabolite  in  or  on 
citms  oil  at  14.5  ppm  and  molasses  12.5 
ppm. 

FMC  Corp.  has  submitted  an 
amendment  to  this  petition  proposing 
that  the  tolerances  be  increased  from 
14.5  ppm  to  21.0  ppm  in  citrus  oil  and 
from  12.5  ppm  in  molasses.  (PM  12,  jay 
S.  Ellenberger.  703-557-2386). 

FAP2H5337.  FMC  Corp..  2000  Market 
SL,  Wiiladelphla,  PA  19103.  In  the 
Federal  Register  of  March  10, 1982  (47 
FR  10290),  EPA  announced  that  FMC 
Corp.  submitted  a  feed  additive  petition 
(FAP  2H5337)  proposing  that  a 
regulation  be  established  permitting 
residues  of  the  insecticide  (2,3-dihydro- 
2.2-dimethyl-7- 

benzofuranyl[(dibutylamino)thio]methyl 
carbamate)  arid  its  carbamate 
cholinesterase  inhibiting  metabolites 
(2.3-dihydro-2,2-dimethyl-7-benzoftu-anyl 
/i-methylcarbomate;  2,3-dihydro-2,2- 
dimethyl-3-hydroxy-7-benzofuranyl-/j- 
methylcarbamate;  (2.3-dihydro-2.2- 
dimethyl-3-keto-7-benrofuranyl-/?- 
methylcarbamate);  and  its  phenolic 
metabolites  (2,3-dihydro-2,2-dimethyl-7- 
benzofuranol  and  2.3-dihydro-2,2- 
dimethyl-3-oxo-7-benzofuranol  and  3.7- 
benzofurandiol)  and  its  dibutylamine 
metabolite  in  or  on  dried  citrus  pulp  9.50 
ppoL 

FMC  Corp.  has  submitted  an 
amendment  to  this  petition  proposing 
that  the  tolerances  be  increased  from 
9.50  ppm  to  15.5  ppm  in  dried  citms  pulp. 
(PM  12.  Jay  S.  Ellenberger,  703-557- 
2386). 

PP  iFlOes.  FMC  Corp..  Agricultural 
Chemical  Group.  2000  Market  St., 
Philadelphia,  PA  19103.  In  the  Federal 
Register  of  June  18. 1971,  (36  FR  11772), 
the  EPA  announced  that  FMC  Corp.  had 
submitted  a  pesticide  petition  (PP 
1F1068)  which  proposed  establishment 
of  interim  tolerances  for  negligible 
residues  of  the  fungicide  that  is  a 
mixture  of  5.2  parts  by  weight  of 
ammonia  tea  of 

[ethyIenebis(dithlocarbamato)I  zinc  with 
1  part  by  weight 

ethylenebisfdithiocarbamic  acid] 
bimolecidar  and  trimolecular  cyclic  . 
anhydrosulfides  and  disulfides, 
calculated  as  dnc 

ethylenebisdithiooarbamate.  in  or  on  the 
raw  aaicultural  commodities  peanuts, 
sugar  beet  roots,  and  sweet  com 
(kemels  plus  cob  with  husks  removed) 
at  0.5  ppm. 

FMC  Coip.  has  withdrawn  this 
petition  without  prefvdioe  to  futare  filing 


in  accordance  with  40  CFR  180A  (PM  21 
Henry  M.  Jacoby,  703-557-1900). 

(Sec  40e(dKl).  68  Stet  512.  (7  U5.C  136). 
(Sec  40B(bK5).  72  StaL  1786,  (21  U5.C.  34B)] 

Dated-  April  29. 19B2. 
Douj^  D.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc  •S-lSOOl  PUed  »-U-8£  Mi  ami 

B«jjNacooe( 


[PF-270:  PH-FRL-2123-7] 

Pennwalt  Corp.;  Food  and  Feed 
Additive  Petitions 

agency:  Environmental  Protection 
Agency  (EPA), 

action:  Notice. 

summary:  Pennwalt  Corporation  has 
submitted  food  and  feed  additive 
petitions  proposing  the  estabUshment  of 
a  regulation  permitting  the  combined 
residues  of  the  fungicide  thiophanate- 
methyl  (dimethyl  [(1.2- 

phenylene)bis(iminocarbonothioyI)]bis- 
(cartMunate].  its  oxygen  analogue. 
dimethyl-4.4'-o-phenylenebis 
(allophanate).  and  its  benzimidazole- 
containing  metabolites  (calculated  as 
thiophanate-ipethyl)  in  or  on  certain 
commodities. 

aooress:  Written  comments  to:  Henry 
Jacoby,  Product  Manager  (PM-21). 
Registration  Division  (TS-767C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.  SW.. 
Washington,  DC  20460. 

Written  comments  may  be  submitted 
while  the  petition  is  pending  before  the 
Agency,  lie  comments  are  to  be 
identified  by  the  document  control 
number  "\??-270]"  and  the  petition 
number.  All  written  comments  filed  in 
response  to  this  notice  will  be  available 
for  public  inspection  in  the  product 
manager's  office  from  8«)  a.m.  to  4.'00 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  MPONMATION  CONTACR 

Henry  Jacoby,  (703-657-1900). 

SUPPLEMENTARY  INFORMATION:  EPA 

gives  notice  that  the  Pennwalt  Corp., 
Agchem  Division,  Three  Parkway, 
Philadelphia.  PA  1910Z  has  submitted 
food  and  feed  additive  petitions  to  EPA 
proposing  that  21  CFR  Parts  193  and  561 
be  amended  as  follows. 

FAP2H5341.  Proposes  amending  21 
CFR  561.387  by  establishing  a  regulation 
permitting  the  combined  residues  of  the 
fungicide  thiophanate-methyl  and  its 
metabolites  in  or  on  the  commodity 
dried  grape  pomace  at  125  parts  per 
million  (ppm). 
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FAP2H5341.  Proposes  amending  21 
CFR  Part  193  by  establishing  a 
regulation  permitting  the  combined 
residues  of  thiophate-methyl  and  its 
metabolites  in  or  on  the  commodity 
raisins  at  50  ppm. 

FAP2H5342.  Proposes  amending  21 
CFR  561.387  by  establishing  a  regulation 
permitting  the  combined  residues  of 
thiophanate-methyl  and  its  metabolites 
in  or  on  commodity  rice  hulls  at  20.0 
ppm. 
(Sec  409(b)(5).  72  Stat.  1788,  {21  US.C.  348)) 

Dated:  April  28, 1982. 
Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

|FR  Doc  82-12998  Filed  S-18-«2;  8:48  am) 
BILLM6  COOC  •560-50-M 


[PP  2G2S«3/T370;  PH-FRL  2123-«] 

Pdymeric  FUm  Coating;  Establishment 
of  an  Exemption  From  Requirement  of 
a  Tolerance 

agency:  Environmental  Protection 

Agency  (EPA). 

ACnow:  Notice. 

SUMMARY*.  EPA  has  established  a 
temporaryexemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  copolymer  formed  by  reaction  of 
linseed  oil  alone  or  a  combination  of 
linseed  oil  and  soybean  oil  with 
dicyclopentadiene  when  used  as  a 
coating  agent  to  be  used  in  or  on  the  raw 
agricultural  commodity  rice.. 
DATE  This  temporary  exemption  from 
the  requirement  of  a  tolerance  expires 
August  1, 1982 

FOR  FURTHCR INF0RMAT10M  CONTACT: 

Richard  Mountfort.  Product  Manager 
(PM)  23,  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
237,  CM  #2. 1921  Jefferson  Davis 
Highway.  Arlington,  VA  22202.  (703- 
557-1830). 

SUPPLEMENTARY  INFORMATION:  Sieira 
Chemical  Company,  1001  Yosemite 
Drive,  Milpitas,  CA  95035,  has 
requested,  the  establishment  of  a 
temporary  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  copolymer  formed  by  reaction  of 
Unseed  oil  sJone  or  a  combination  of 
linseed  oil  and  soybean  oil  with 
dicyclopentadiene  (containing  less  dian 
10  percent  manganese,  cobalt,  or 
zirconium  salts  of  organic  acids)  when 
used  as  a  coating  agent  for  S-ethyl 
hexahydro-lH-azepine-1-carbothioate  at 
no  more  than  20  percent  of  the  pesticide 
formulation.  This  exemption  is  limited  to 
use  in  or  on  the  raw  agricultural 
commodity  rice,  before  edible  parts 


form.  This  exemption  from  the 
requirement  of  a  tolerance  was 
established  in  response  to  pesticide 
petition  PP  2G2583. 

This  temporary  exemption  is  to  permit 
the  marketing  of  the  above  raw 
agricultxiral  commodity  when  treated  in 
accordance  with  the  provisions  of 
experimental  use  permit  46574-EUP-l 
which  is  being  issued  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA))  as  amended.  (92  Stat  819; 
7  U.S.a  136). 

The  scientific  data  reported  and  aU 
other  relevant  material  were  evaluated, 
and  it  was  determined  that  the 
exemption  from  the  requirement  of  a 
tolerance  will  protect  the  public  health. 
Therefore,  the  temporary  exemption 
from  the  requirement  of  a  tolerance  has 
been  established  on  the  condition  that 
the  pesticide  be  used  in  accordance  with 
the  experimental  use  permit  and  with 
the  following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Sierra  Chemical  Co.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

This  temporary  exemption  from  the 
requirement  of  a  tolerance  expires 
August  1, 1983.  Residues  remaining  in  or 
on  the  raw  agricultural  commodity  after 
this  expiration  date  will  not  be 
considered  actionable  if  the  pesticide  is 
legally  applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
exemption  from  the  requirement  of  a 
tolerance.  This  temporary  exemption 
from  the  requirement  of  a  tolerance  may 
be  revoked  if  the  experimental  use 
permit  is  revoked  or  if  any  experience  or 
scietific  data  with  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  healtL 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
534,  94  Stat  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
estabUshing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  inqMCt  on  a  substantial 
number  of  nnall  entities.  A  ceitification 


statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FDR  24950). 

(Sea  408(J),  68  Stat  516  (21  U.S.C  346a(j))) 

Dated:  April  29, 1982. 
Douglas  O.  Campt. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FK  Doc.  13002  FIM  S-l«-aZ  MS  ml 
BIUMQ  COOC  MM-MMI 


[PP  2Q2S81/T367i  PH-FRL  2124-11 

Thiodlcart);  EstabtMunent  of 
Temporary  Tolerances 

AOENCn  Environmental  Protection 
Agency  (EPA). 
ACnOM  Notice. 

summary:  EPA  has  established 
temporary  tolerances  for  the  combined 
residues  of  the  insecticide  thiodicarb 
and  its  metabolite  methomyl  in  or  on  the 
raw  agricultural  commodities 
cottonseed  and  soybeans.  These 
temporary  tolerances  were  requested  by 
Union  Carbide  Corporation. 
date:  These  temporary  tolerances 
expire  March  31, 1983. 
FOR  FURTHER  mPORMATMN  CONTACT: 
).  Ellenberger,  Product  Manager  (PM)  12, 
Registi-ation  Division  (TS-767q.  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  202,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA  22202.  (703-557-2386). 
SUPPLEMENTARY  INFORMATION:  Union 
Carbide  Corporation.  P.O.  Box  12014, 
Research  Triangle  Park.  NC  27709,  has 
requested,  in  pesticide  petition  PP 
2G2581.  the  establishment  of  temporary 
tolerances  for  residues  of  the  insecticide 
thiodicarb  (dimethyl  N.N'- 
[thiobis[(methylimino)carbonyloxy] 
]bis[ethanimidothioate]]  and  its 
metabolite  methomyl  (N- 
[(methylcarbamoyl)oxy]thioacetimida  te) 
in  or  on  the  raw  agricultural 
conmiodities  cottonseed  at  0.4  part  per 
million  (ppm)  and  soybeans  at  0.1  ppm. 
A  related  docimient  establishing  a  feed 
additive  regulation  permitting  residues 
of  thiodicarb  in  or  on  cottonseed  hulls  at 
0.8  part  per  million  (ppm)  and  soybean 
hulls  at  0.4  ppm,  has  been  published. 

These  temporary  tolerances  will 
permit  the  marketing  of  the  above  raw 
agricultural  commodities  when  treated 
in  accordance  with  the  provisions  of  the 
experimental  use  permit  284-EUP-61 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended.  (82  Stat  818;  7 
U.S.C  136). 

The  scientific  data  reported  and  all 
other  relevant  material  were  evaluated. 


and  it  «rai  detennined  that 
establtahment  of  the  temporary 
toleranoet  will  protact  the  public  health. 
Therefore,  the  temporary  tolerances 
have  been  established  on  the  conditica 
that  the  pesticide  be  uaed  in  accordance 
with  the  experimental  use  pennit  aiid 
with  the  following  provisions: 

1.  The  total  amount  of  die  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit 

2.  Union  Carbide  Corp.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  March  31, 
1963.  Residues  not  in  excess  of  these 
amounts  remaining  in  or  on  the  raw 
agricultural  conunodities  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  tha 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  or 
scientific  data  with  this  pesticide 
indicate  that  such  revocation  is 
necessary  to  protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  Ae 
Regulatory  Flexibility  Act  (Pub.  L  96- 
534, 94  Stat.  1164.  5  U.S.C.  610-812).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Fedaral  Ragistar  of  May  4. 1981  (46 
FR249S0). 

(Sec.  40e(j).  88  Stat  516,  (21  VJ&.C.  346aU]]) 
Dated:  April  2S,  1B82. 

Dooglas  D.  Campt, 

Director,  Registration  Dtriaioti  Offiottif 
PmticidaPmgromB. 
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(A-1-FRL-2127-2] 

Approval  of  PSO  Permits 

Notice  is  hereby  given  that  the 
Environmental  protection  Agency  (EPA) 
has  issued  Prevention  of  Sigpoificant 
Deterioratioa  (PSD) permits  to  the 
following: 

1.  Algonquin  Gas  Transmission 
Company,  Boston,  Massachusetts  (PSD- 
02eO42CT01);  modification  of  the 
existing  natural  gas  compressor  station 
in  Cromwell.  Connecticut  by  the 
addition  of  a  natural  gas-fired  turbine 
engine;  issued  on  March  5. 1982; 

2.  Energy  Answers  Corporation, 
Albany.  New  York  (PSD-025-120MA14): 
construction  of  a  resource  recovery 
facility  in  Rochester,  Massachusetts: 
issued  on  March  15, 1982. 

Hiese  permits  have  been  issued  under 
KPA's  PSD  regulations  (40  CFR  52.21) 
and  are  subject  to  certain  conditions. 
For  Algonquin,  these  include: 

1.  NO.  emissions  shall  not  exceed 
a0135%  by  volume  at  15%  oxygen  and 
on  a  dry  buis: 

2.  SO.  emissions  shall  not  exceed 
0.015%  by  volume  at  15%  oxygen  and  on 
a  dry  basis;  and, 

3.  Only  natural  gas  shall  be 
combusted  in  the  modification. 

For  Energy  Answers,  tiie  conditions 
include: 

1.  The  firing  rate  shall  not  exceed  75 
tons  of  refuse  derived  fuel  per  hour 

2.  Under  oil  firing  conditions,  the 
firing  rate  shall  not  exceed  3,200  gallons 
of  No.  2  fuel  oU  per  hour,  and  the  sulfur 
content  shall  not  exceed  0.3%  sulfur  by 
weight 

3.  TSP  emission  shall  not  exceed  0.05 
gr/dsct  corrected  to  12%  CO* 

4.  SOt  emissions  shall  not  exceed  023 
lb/million  Btu: 

5.  NO,  emissions  shall  not  exceed  0.3 
lb/million  Btu  under  oil  firing 
conditions,  and  0.5  lb/million  Btu  under 
refuse  firing  conditions; 

6.  CO  emissions  shall  not  exceed  0.3 
lb/million  Btu  and  the  applicant  must 
submit  a  plan  to  further  niiniTniT.e  the 
CO  emissions. 

The  time  period  established  by  the 
Consolidated  Pennit  Regulations  at  40 
CFR  124.19  ior  petitioning  the 
Administrator  to  review  any  condition 
of  the  pennit  decisions  has  expired. 
Such  a  petition  to  the  Administrator  is, 
under  5  U.S.C  704,  a  prerequisite  to  tiie 
seeking  of  iikbdal  review  of  the  final 
agency  actioii.  No  petitions  for  review  of 
these  pennits  have  been  filed  with  die 
Administrator. 

Copies  of  the  applications  and  pennits 
are  availaUa  for  piibbc  inspection  upon 
reqoMt  «t  Hm  fbUovrlng  location:  U.S. 
Bnvinminental  Protection  Agency. 


Region  I,  Air  Branch.  Room  1903,  JFK 
Federal  Building.  Bostoa  Massadmsetts 
02203.  The  Algonquin  application  and 
permit  is  also  located  at  Connecticut 
Department  of  Environmental 
Protection,  Office  of  the  Air  Quality 
Director,  Room  144.  State  Office 
Building.  165  Capitol  Avenue,  Hartford. 
Connecticut  06115. 

The  Enet^  Answers  application  and 
permit  is  also  located  at  Massachusetts 
Department  of  Environmental  Quality 
Engineering.  Southeast  Massachusetts 
Air  Polbtion  Control  District  c/o 
Lakeville  Hospital  Main  Street 
Lakeville.  Massadiusetts  02346. 

Dated  April  3a  196Z. 
LnUaCmlhefs. 

Acting  Regional  Administrator.  Region  L 

PK  Doc  •I-US64  Pl«d  S-l»-«t  Mt  ^ 


[PP  6Q1S3Crr372;  PH-f=RL  212S-6) 

ButacMor;  Extanalon  Of  Tomponvy 


AGGNCv:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

summary:  EPA  has  extended  temporary 
tolerances  for  residues  of  the  herbicide 
butachlor  in  or  on  the  raw  agricultural 
conunodities  rice  and  rice  straw. 
DATE:  These  temporary  tolerances  - 
expire  ^Nil  23. 1983. 


i^TION  CONTACTt 
Robert  Tajrlor.  Product  Manager  (FM) 
25.  Registration  Division  (TS-787C), 
Office  of  Pesticide  Programs, 
Envionmental  Protection  Agency.  Rm. 
245.  CMt2. 1921  Jefferson  DavU 
Highway,  Arlington,  VA  22202,  (703- 
557-1800). 


rARV  inpormation:  EPA 
issued  a  notice,  that  was  published  in 
die  Federal  Register  of  March  24, 1961 
(46  FR 18346),  announcing  the  renewal 
of  temporary  tolerances  for  residues  of 
the  herbicide  butachlor  [N- 
fbutoxymethyl)-2-chloro-2', 
6'diethylacetanilide]  in  or  on  the  raw 
agricultural  commodities  rice  at  0.5  part 
per  million  (ppm)  and  rice  straw  at  3 
ppm.  These  tolerances  were  established 
in  response  to  pesticide  petition  (FP 
6G1838),  submitted  by  Monsanto 
Company,  1101  ITdi  St.  NW.. 
Washin^on.  D.C  20036.  A  food  additive 
regulation  permitting  the  residues  of 
butachlor  at  1  part  per  million  (ppm)  in 
rice  hulls  and  0.5  ppm  in  rice  bran  has 
bean  published. 

The  company  requested  a  one-year 
extension  of  the  temporary  tolerances  to 
pennit  tha  oontlnoed  marketing  of  ^ 
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temporary  tolerances  to  permit  the 
continued  marketing  of  the  raw 
agricultural  commodities  named  above 
when  treated  in  accordance  with  the 
provisions  of  exprimental  use  permit 
(524-EUP-30),  which  is  being  extended 
under  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  as 
amended.  (92  Stat.  819;  7  U.S.C.  136). 
The  scientific  data  reported  and  all 
other  relevant  material  were  evaluated, 
and  it  was  determined  that  the 
extension  Of  these  temporary  tolerances 
will  protect  the  public  health.  Therefore, 
the  temporary  tolerances  have  been 
extended  on  the  condition  that  the 
pesticide  be  used  in  accordance  with  the 
experimental  use  permit  and  with  the 
following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Monsanto  Co.  must  immediately 
notify  the  EPA  of  any  findings  from  the 
experimental  use  that  have  a  bearing  on 
safety.  The  company  must  also  keep 
records  of  production,  distribution,  and 
performance  and  on  request  make  the 
records  available  to  any  authorized 
officer  or  employee  of  the  EPA  or  the 
Food  and  Drug  Administration. 

These  tolerances  expire  April  23. 1983. 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerances.  These 
tolerances  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  or  scientific  data  with 
this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
534,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  fi'om  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981.  (46 
FR  24950). 

(S«G.  409U}.  ea  Stat  sis,  [a  U.S£.  34ea(J})) 


Dated:  May  la  1S82. 
Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  82-13566  FIM  S-lS-82: 8:45  am] 
WLUNOCOOei 


[A-1-FRL-2127-1] 

Delegation  of  Authority  to  ttie  State  of 
New  Hampshire  for  Prevention  of 
Significant  Deterioration  (PSD) 

AOENCV:  Environmental  Protection 

Agency  (EPA). 

action:  Informational  notice. 

summary:  EPA  Region  I  has  delegated 
authority  for  the  Administrative  and 
Technical  portions  of  the  Prevention  of 
Significant  Deterioration  (PSD)  program 
to  the  State  of  New  Hampshire  Air 
Resources  Agency  (ARA)  under  40  CFR 
52.21.  The  New  Hampshire  ARA  will 
receive,  conduct  technical  review,  and 
process  the  PSD  applications;  however, 
issuance  of  final  PiSD  permits,  as  well  as 
enforcement  of  these  permits,  will 
continue  to  be  performed  by  EPA. 
EFFECUVE  OATC  March  18, 1982. 
ADDRESS:  Copies  of  the  State  request  for 
delegation  and  State/EPA  Agreement 
for  delegation  of  authority  are  available 
for  public  inspection  at  the  Air  Branch. 
Environmental  Protection  Agency, 
Region  I, ).  F.  Kennedy  Federal  Building, 
Boston.  Massachusetts  02203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arnold  Leriche,  Air  Branch. 
Environmental  Protection  Agency, 
Region  I,  ].  F.  Kennedy  Federal  Building. 
Boston.  Massachusetts  02203.  617/223- 
4448. 

SUPPLEMENTARY  INFORMATION:  On 
August  31, 1981,  Governor  Gallen  of 
New  Hampshire  submitted  to  EPA 
Region  I  a  request  for  EPA  to  delegate  to 
the  New  Hampshire  ARA  the 
responsibility  for  the  administrative  and 
technical  review  authority  of  sources 
under  EPA's  PSD  regulations.  After  a 
thorough  review  of  their  request  the 
Regional  Office  determined  that  the 
State's  procedures  for  this  portion  of  the 
PSD  program  are  adequate  and 
effective.  Thus,  on  March  18, 1982  the 
Regional  Administrator  delegated 
authority  for  the  technical  and 
administrative  review  portion  of  the 
Federal  PSD  program  to  the  State  of 
New  Hampshire.  The  conditions  of  the 
delegation  are  delineated  in  the 
Regional  Administrator's  letter  to  the 
State  dated  March  18, 1982. 

Effective  immediately,  all  applications 
and  other  information  pursuant  to  40 
CFR  52.21  for  sources  locating  in  the 
State  of  New  Hampshire  should  be  sent 


directly  to  the  State  agency  at  the 
following  address:  Air  Resources 
Agency,  State  Laboratory  Building, 
Hazen  Drive,  Concord.  New  Hampshire 
03301. 

Dated:  May  6. 1982. 
Lester  A.  SuttoD. 
Regional  Administrator. 

|FR  Doc  82-13553  Filed  5-18-82: 8:46  am| 
BILUNQ  COOE  tS*0-<O-M 


[WH-FRL  2116-5] 

Misslsaippi  Pretreatment  Program 
Approval 

aoency:  Environmental  Protection 

Agency. 

action:  Notice  of  approval  of  the 

national  pollutant  discharge  elimination 

system  pretreatment  program  of  the 

State  of  Mississippi. 

summary:  On  May  13. 1982,  the 
Environmental  Protection  Agency 
approved  the  State  of  Mississippi's 
National  Pollutant  Discharge 
Elimination  System  State  Pretreatment 
Program.  This  action  authorizes  the 
State  of  Mississippi  to  administer  the 
National  Pretreatment  Program  as  it 
applies  to  muncipalities  and  industries 
within  the  State. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  E.  Young,  Permits  Division  (EN- 
336),  U.S.  Environmental  Protection 
Agency,  401  M  Street  S.W., 
Washington,  D.C.  20460,  202-426-4793. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Pretreatment  Program,  required 
by  the  Clean  Water  Act  of  1977,  governs 
the  control  of  industrial  wastes 
introduced  into  Publicly  Owned 
Treatment  Works  (POTWs).  The 
objectives  of  the  Pretreatment  Program 
are  to:  (1)  Prevent  introduction  of 
pollutants  into  POTWs  which  will 
interfere  with  the  operation  of  a  POTW, 
including  interference  with  its  use  or 
disposal  of  municipal  sludge;  (2)  prevent 
the  introduction  of  pollutants  into 
POTWs  which  will  pass  through 
treatment  works  or  otherwise  be 
incompatible  with  such  works;  (3) 
improve  opportunities  to  recycle  and 
reclaim  municipal  and  industrial 
wastewaters  and  sludges.  Local 
pretreatment  programs  will  be  the 
primary  vehicle  for  administering, 
applying  and  enforcing  pretreatment 
standards  for  industrial  users  of 
POTWs.  To  receive  pretreatment 
program  approval  a  State  must  submit  to 
the  EPA  a  modification  to  its  NPDES 
program  pursuant  to  the  requirements 


and  imx}edure8  of  the  General 
Pretreatment  Regulation  (40  CFR  Part 
409). 

Pedecal  Regiatar  Notice  of  Apfiroval  of 
State  NPDES  Programs  or  Modificatkna 

Under  the  Contolldated  Permit 
Regulations  (45  FR  3329a  May  18. 1980). 
EPA  will  proTide  Fedacal  Register  notice 
of  any  action  by  the  Agency  approving 
or  modifying  a  State  NPDES  program. 

Review  Under  Executive  Order  12291 
and  the  Regulatory  n«dUIity  Act 

The  Office  of  Management  and  Budget 
has  exempted  this  regulation  from  the 
OMB  review  requirements  of  Executive 
Order  12291  pursuant  to  Section  8(b)  of 
that  Order. 

Pursuant  to  Section  606(d)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  001 
et  seq.),  I  certify  diet  diis  State 
Pretreatnent  Program  Approval  wiM  not 
have  a  significant  impact  on  a 
substantial  number  ot  small  entities. 
Approval  of  the  Mississippi  hfPDBS 
State  Pretreatment  Program  establishes 
no  new  substantive  requirements,  but 
merely  transfers  responsibility  for 
administration  of  the  program  from  H>A 
to  the  SUte. 

Dated  May  13. 1962. 
Ami  M.  Gorauch, 

Administrator. 

(nt  Daa  m-\M»  PSad  »>U-aK  MS  u^ 

rnxjuacootrnm  m  m 
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(AAA-FRL-2124-C] 

PeilonnenM  Review  Bosvd;  AckMon 
Of  Members 

AOCNCYt  Environmental  Protection 
Agency. 

ACTKNC  Notice  of  addition  of  members 
to  the  performance  review  board. 


:  This  Notice  announces  the 
appointment  by  the  Administrator  of  the 
Environmental  Protection  Agency  of  two 
members  and  an  executive  secretary  to 
the  Agency's  Performance  Review  Board 
as  provided  for  in  5  U.S.C.  4314.  The 
appointments  announced  in  this  Notice 
are  in  addition  to  the  appointments  of 
eleven  members  published  in  the 
Federal  Register  of  December  22, 1981. 

The  purpose  of  the  Performance 
Review  Board  is  to  review  initial  senior 
executive  appraisals  and  to  make 
recommendations  to  the  Administatar 
coooeniing  performance  of  senior 
executives  in  the  Agency  and 
perfonnance  awards. 
AOORESMKThe  names,  titles,  vnA 
addresses  of  the  individuals  now 
appointed  to  the  EPA  Peffomaaee 
Review  8n»l  are  as  fettowK 


1.  Dr.  Roger  S.  Cortesi,  Deputy 
Director,  Office  of  Health  Research. 
Office  of  Research  and  Development 
Environmental  Protection  Agency, 
Washington.  D.C  204ea 

2.  Mr.  William  A.  Whittington, 
Director,  Facility  Requirements  Division. 
Office  of  Water,  Environmental 
Protection  Agency.  Washington.  D.Q 
20460. 

3.  Mr.  Clarence  Hardy,  Director, 
Personnel  Management  Division.  Office 
of  Administration.  Environmental 
Protet^ioa  Agency.  Washington.  D.C 
20460  (Executive  Secretary.  PRB). 

FOR  RmTHER  WTOWIIATIOM  CONTACT. 

Persons  desiring  any  farther  information 
about  the  Environmental  Protection 
Agency  Performance  Review  Board  may 
contact  Mr.  Clarence  Hardy.  Director, 
Persotmel  Management  Division. 
Environmental  I^tection  Agency, 
Washington.  D.C  20460;  telephone  (202) 
382-330a 

Anne  M  Gofsuck 

Admiiuatrator, 
May  17, 1982. 

[FR  Doc.  U-US61  PHed  S-M-(K  tm  ami 
BUJNQ  COOE  SMO-CO-e 


MANAQEMENT  AGENCY 
[Docfcel  FEMA-AEO-7-NE-1} 

Nebreafca  RadMogical  Emergency 
Reeponse  Ptart 


;  Federal  Emergency 
Management  Agency. 
action:  Notice  of  receipt  of  plan. 


summary:  For  continued  operation  of 
nuclear  power  plants,  the  Nuclear     ' 
Regulatory  Commission  requires 
approved  licensee  and  state  and  local 
government's  radiological  emergency 
response  plans.  Since  PEMA  has  a 
responsibility  for  reviewing  the  state 
and  local  government  plans,  the  State  6t 
Nebraake  has  siriMnitted  ito  radiolo^cal 
emergency  plans  to  the  F^iA  Regional 
Office.  These  plans  support  "widear 
power  plants  which  impact  on 
Nebraska,  and  include  those  local  of 
govcmments  near  the  Otaaha  Public 
Power  Diatricl.  Fort  Calhoon  Nuclear 
Station  located  in  Waafaington  County, 
Nebraska. 

Date  plans  raoehred:  AprO  1. 1962. 
PON  WNTMN  MKNMMTKM  CONTACT: 
Mr.  PaMck  ).  Breheny,  Regional 
Director.  PBMA  Ragioa  VU,  911  Wafanit 
Street.  Kauas  City.  Maaouri  64106, 
(816}  S74-W18. 

NOTl«Si  simport  of  the  Federal 
raqulronent  fer  emeigeuty  response 
plaoa,  FEMA  has  proposed  a  Rule 


describing  ito  procedures  for  review  and 
approval  of  state  and  local  government's 
radiological  emergency  response  plants. 
Pursuant  to  tiiis  proposed  FEMA  Rule 
(44  (7R  3S04I).  "Review  and  Approval  of 
State  Radiological  Emergency  Plans  and 
Preparedness,"  the  "Nebraska 
Radiological  Emergency  Response  Flan 
for  Nuclear  Power  Plant  InddenU"  was 
received  by  the  Federal  Emergency 
Management  Agency  Re^on  VII  Office. 

Included  an  plans  for  local 
govemraento  which  are  wholly  or 
partially  within  the  emergency  planning 
zones  of  the  Fort  Calhoun  Station.  Plans 
are  included  for  Saipy.  Washington. 
Douglas  and  Dodge  Counties. 

Copies  of  the  Plui  are  avaitable  for 
review  at  the  FEMA  Region  VII  Office, 
or  they  will  be  made  available  npcm 
request  in  accordance  with  tiie  fee 
schedule  for  FEMA  Freedom  of 
Information  Act  requests,  as  set  out  in 
subpart  C  of  44  CFR  Part  5.  There  are 
888  pages  in  the  docnmAit  reproduction 
fees  are  $.10  a  page  payable  with  the 
request  for  copy. 

Comments  on  die  Flan  may  be 
submitted  hi  writiix^  to  Mr.  Patrldc  J. 
Breheny,  Regional  Director,  at  the  above 
address  on  or  before  June  17. 1982.    - 

Dated  May  a,  19B2. 
Patrick  f.  mihMj. 
Regional  Director.  FEMA  Rtgioa  VtL 
(ra  Ok.  o-isM  pa*4  s-i».ak  Mi  ^ 


[FEIIA-85S-DR] 

North  Dakota;  y^or 
Reiatod  Oelenninabone 

AQENCv:  Federal  Emergency 
Management  Agency. 
action:  Notice. 


R  This  is  a  notice  of  die 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  North  Dakota 
(FEMA-asO-DR),  dated  May  11. 1982, 
tmd  related  determinations. 
dated:  May  11. 1982. 


«)«  RIRTHER  WTONMATION  CONTACT; 

Sewall  R  E.  Johnsoik  Disaster 
Assistance  Programi,  Federal 
Emergency  Management  Agency. 
Washington.  D.C.  20472  (202)  287-0501. 
NOTKC  Pursuant  to  the  authority  vested 
in  the  Director  of  the  Federal  Emergency 
Management  Agency  by  the  President 
under  Executive  Order  12148,  effective 
July  15. 1979.  and  delegated  to  me  by  the 
Director  under  Federal  Emergency 
Management  Agency  Delegation  of 
AnAorlty,  and  by  virtue  of  the  Act  of 
May  22. 1974.  entities  "Disaster  Relief 
Act  of  1974"  (88  Stat  143);  notice  li 
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hereby  given  that,  in  a  letter  of  May  11, 
1982,  the  President  declared  an 
emergency  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Dakota 
resuhing  from  flooding  beginning  on  or  about 
February  19, 1982,  ia  of  sufficient  severity  and 
magnitude  to  warrant  a  major-disaster 
declaration  under  Pub.  L  93-288. 1  therefore 
declare  that  such  a  major  disaster  exists  in 
the  State  of  North  Dakota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate,  from  funds 
available  for  these  purposes,  such  amounts 
as  you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  the  Federal 
funds  provided  under  Pub.  L.  93-288  for 
Public  Assistance  will  be  limited  to  75 
percent  of  total  eligible  costs  in  the 
designated  area  except  for  technical 
assistance  which  will  be  funded  at  100 
percent. 

The  time  period  prescribed  for  the 
implementation  of  Section  313(a). 
priority  to  certain  applications  for  public 
facility  and  public  housing  assistance, 
shall  be  for  a  period  not  to  exceed  six 
months  after  the  date  of  this  declaration. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
Federal  Emergency  Management 
Agency  under  Executive  Order  12148, 
and  delegated  to  me  by  the  Director 
under  the  Federal  Emergency 
Management  Agency  Delegation  of 
Authority,  I  hereby  appoint  Mr.  David  P. 
Grier  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  major  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  North  Dakota  to 
have  been  affected  adversely  by  this 
declared  major  disaster. 

Adams,  Grant  and  Hettinger  Counties 
for  Public  Assistance  only. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83-300,  Disaster  Assistance.  Billing  Code 

6718-02). 

L«e  M.  Thomaa, 

Associate  Director,  State  and  Local  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 

pnt  Doc.  82-1M03  PIM  S-18-82:  M»  to] 
•HJJNa  COOC  t71«-01-« 


[FEMA-653-On] 

Ohio;  Amendment  to  Notice  of  Major 
Disaster  Declaration 

AOKNCY:  Federal  Emergency 
Management  Agency. 
ACTKMl:  Notice. 

tUMMARV:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Ohio 
(FEMA-653-DR),  dated  March  26, 1982. 
and  related  determinations. 


dated:  April  28, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

SewaU  H.>E.  Johnson,  Disaster 
Assistance  I^ograms,  Federal 
Emergency  Management  Agency, 
Washington.  D.C.  20472,  telephone  No. 
(202)  287-0501. 

NOTICE:  In  a  letter  of  April  28, 1982,  the 
President  amended  this  major  disaster 
as  follows: 

I  therefore  amend  the  March  26, 1982,  , 
declaration  to  include  Public  Assistance. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  the  Federal 
funds  provided  under  Pub.  L  93-288  for 
Public  Assistance  will  be  limited  to  75 
percent  of  total  eligible  costs  in  the 
designated  area  except  for  technical 
assistance  which  will  be  funded  at  100 
percent. 

The  notice  of  a  major  disaster  for  the 
State  of  Ohio,  dated  March  26. 1982.  is 
hereby  amended  to  designate  the 
following  areas  eligible  for  Public 
Assistance. 

Deflance  County  and  Paulding 
County.  The  Village  of  Grand  Rapids  in 
Wood  County. 

(Catalog  of  Federal  Domestic  Assistance  no. 
83.300,  Disaster  Assistance). 
Lm  M.  Thomas. 

Associate  Director,  State  and ImujJ  Programs 
and  Support,  Federal  Emergency 
Management  Agency. 

{FR  Doc  «Z-13S03  FUad  S-18-82: 8:48  am] 
MUJNa  coot  t71t-0»4l 


Privacy  Act  of  1974;  New  System  of 
Records 

AQENCV:  Federal  Emergency 
Management  Agency. 
A<piON:  Proposed  New  System  of 
Records. 

summary:  Pursuant  to  the  requirements 
of  the  Privacy  Act  of  1974  (5  U.S.C. 
552a).  the  Federal  Emergency 
Management  Agency  gives  notice  of  the 
proposed  new  system  of  records, 
FEMA/RMA-10,  Claims  Collection 
Files.  A  new  system  report  has  been 
filed  with  the  Office  of  Management  and 
Budget  the  Speaker  of  the  House  of 
Representatives  and  the  President  of  the 
Senate.  The  Office  of  Management  and 
Budget  has  been  requested  to  waive  the 
advance  notice  requirement. 
OATC  The  proposed  new  system  of 
records  shall  be  effective  as  proposed 
without  further  notice  on  June  18, 1982. 
unless  the  waiver  is  not  approved  or 
comments  are  received  on  or  before  that 
date  which  would  result  in  a  contrary 
determination.  If  the  waiver  is  not 
approved  or  comments  are  received 
within  30  days  of  this  publication  which 
would  result  in  a  contrary 


determination.  F^IA  will  publish  such 
notice  at  this  time.  Any  interested  party 
may  submit  written  comments  regarding 
this  proposal. 

ADDRESS:  Address  comments  to  the 
Federal  Emergency  Management 
Agency.  Attn:  Dodcet  Clerk,  Office  of 
General  Counsel,  Room  840,  500  C 
Street,  SW.,  Washington,  D.C.  20472. 
Comments  received  will  be  available  for 
public  inspection  at  the  above  address 
from  9  a.m.  to  4  p.m..  Monday  through 
Friday  (except  for  legal  holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Keener,  FOLA/Privacy  Specialist 
at  (202)  287-0313. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  system  of  records  is  needed  to 
comply  with  the  Federal  Claims 
Collection  Act  of  1966  and  the  related 
FEMA  regulations.  44  CFR  Part  11. 
Subpart  C.  It  is  the  policy  of  the  Federal 
Emergency  Management  Agency  to 
ensure  the  timely  and  economical 
collection  of  all  monies  owed  the 
Government  including,  but  not  limited 
to.  monies  due  for  loans,  grants, 
procurements,  sales  of  goods  and 
services,  fines,  penalties,  forfeitures, 
interest  overpayments,  fees,  duties, 
rents,  royalties,  claims  and  damages. 

Dated:  April  30. 1982. 
Jamet  L.  Helton, 

Director,  Office  of  Public  Affairs,  Federal 
Emergency  Management  Agency. 

FEMA/RMA-10 

SYSTEM  NAMC 

Claims  Collection  Files. 

secuarrY  classification: 

Unclassified. 

SYSTSM  LOCATION: 

Primary  Systenx  is  located  in  the 
Office  of  Comptroller,  Resource 
Management  &  Administration.  Federal 
Emergency  Management  Agency, 
Washington.  D.C.  Secondary  Systems 
will  be  maintained  by  the  specific 
Claims  Collection  Officers  of  the 
following  offices:  Federal  Insurance 
Administration,  National  Preparedness 
Programs,  State  and  Local  Programs  and 
Support  National  Emergency  Training 
Center,  U.S.  Fire  Administration,  and 
each  FEMA  Regional  Office. 

CATIOORiaS  OF  INMYIOUALS  COVSRSD  BY  THB 


Individuals  who  are  indebted  to  the 
U.S.  Government. 

CATBOORirS  OF  RSCOROS  M  TMS  SYSTSM: 

Administrative  reports  with 
supporting  documentation,  employee's 
financial  condition,  and  requests  for 
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waiver.  The  Claim  Collection  Officers' 
^e  win  contain,  at  a  minimom,  the 
name  and  address  of  the  debtor  amount 
of  claim  or  deliquent  amount;  basis  of 
claim;  date  claim  arose;  ofBce  referring 
claim  to  the  Qaim  Collection  Officer 
record  of  each  collection  made;  date 
claim  should  be  referred  to  the  A^ocjr 
Claims  Office,  Resourcement 
Management  &  Administration,  in  order 
to  avoid  statute  uf  limitations  deadlines; 
citation  of  basis  on  which  claim  was 
terminated  or  compromised;  credit 
reports  or  other  information  which  show 
the  net  worth  of  the  debtor  and  the 
name  of  the  accounting  officer  to  whidi 
the  claim  was  reported  and  the 
appropriation  symbol  under  which  die 
Accounts/Notes  Receivable  was 
established 

AUTHOMTV  KM  MAMTBUNCI  or  TW  SYSTEM 

31  US.C  061-053  (Federal  Qaims 
Collection  Act  of  1966]L  Pub.  L  90-010, 
Pub.  L  92-453. 


Informadon  is  used  to  coDect  monies 
owed  the  U.S.  Government.  Information 
is  maintained  to  support  case  files; 
financial  statements  provide  an 
understanding  of  individnals'  financial 
condition  with  respect  to  request  for 
deferment  of  payments. 

HOVTMC 
IMESYSIWl; 


If  debtors  do  not  enter  into 
satisfiaatory  airangements  or 
demonstrate  a  legitimate  dispute  widun 
a  specific  period  the  debt  will  be 
reported  to  a  commercial  credit  bureau. 
When  debts  are  uncoUectabie,  case  files 
are  forwarded  to  the  U.S.  General 
Accounting  Office,  Department  of 
Justice,  or  a  United  States  Attorney  for 
further  collection  action. 

fouass  ANO  PMcnccs  ran  storinq, 
RFmiEvma,  AccessiNa,  mtamnno  and 

DtSPOSINQ  or  MCOnOS  M  THt  SYSTEM: 
STOMAQC 

Records  are  maintained  in  file  folders, 
on  lists  and  forms,  and  in  computer 
processibie  storage  media. 

nkthibvabnjty: 
Filed  alphabetically  by  name. 

RrmmoM  AND  oismmal: 

The  fiJe  of  each  claim  on  which 
administrative  collection  action  has 
been  completed  shall  be  reta^lned  by  the 
appropriate  officer  not  less  than  1  year 
after  the  applicable  statute  of  limitations 
has  run.  As  deemed  appropriate,  the 
files  are  either  forwarded  to  the  Federal 
Records  Center  for  remaining  years  or 
destroyed. 


SYSTEM  MAHAOERCS)  AND  i 

Assodats  Director,  Resource 
Management  and  Administration. 
Federal  Emergency  Management 
Agency,  Washington,  D.Q  20472. 


Secunly  for  Vw  PralecVon  of  the 

rUDMC  llMUHHIRpEUUn  Ol 

for  Nonperformance  Of 

ransporaooni  neumce  of 
(Performanoe) 


NOTMCATMNI 

Individuals  wishing  to  inquire 
whether  Oils  system  of  records  contains 
information  about  them  should  contact 
the  system  manager  identified  above. 


Same  as  Notification  procedure 
above. 


Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager.  Written  requests 
should  be  clearly  marked  "Privacy  Act 
Amendment"  on  the  envoiope  and  letter. 
The  letter  should  state  cleariy  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it. 
and  the  proposed  amendment  to  the 
information  sought 

FEMA  Privacy  Act  Regulations  are 
promulgated  in  44  CFR  Part  8,  published 
in  the  Federal  Register. 

RECono  souncc  CATEOowes: 

Dlrectiy  from  the  debtor,  initial  loan 
applications,  other  Federal  agencies, 
financial  institutions,  and  members  of 
the  general  public 

(FR  Doc  n-issoe  FUad  S-IS-SZ:  Mt  amj 
BtLUNQ  CODE  Sri»41-« 


FEDERAL  MARITIME  COMMISSION 

Security  for  ttw  Protection  of  the 
Public  Financial  ReaponeiliiUty  to  Meet 
Liability  Incurred  for  Deatti  or  Injury  to 
Paseengers  or  OttMT  Persons  on 
Voyages;  Iseuance  of  Certificate 
(Casualty) 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  ResponsibiUty  to  Meet 
Liability  Incorred  for  Death  or  Injury  to 
Passengers  ot  Other  Persons  or  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Pub.  L  89-777  (80  Stat.  1356, 1357)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 
Canadian  Cruise  Lines  Ltd,  401 1208 
Wharf  Street,  Victoria,  B.C.  V8W  3B9, 
Canada. 

Dated  May  14. 1982. 
FwMis  C  Ih—y, 
Sacnlary. 

(FR  Doo.  «-4Mn  PIM  »-l»4K  »«  Ol) 


Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  for 
Indemnification  of  Passengers  for 
Nonperformance  of  Transportation 
pursuant  to  the  provisions  of  Section  3, 
Pub.  L  89-777  (80  Stat  1357, 1358)  and 
Federal  Maritime  Commission  General 
Order  20,  as  amended  (46  CFR  Part  540): 
Canadian  Cruise  Lines  Ltd.,  401 1208 
Wharf  Street  Victoria,  B.C  V8W  3B9. 
Canada. 

This  Certificate  expires  June  11.  ISBZ. 

Dated-  May  14,  ISSt. 
FnadmCnmrntf, 
Sffttvtuiy. 

(FR  Doc  n-4SBSr  FIM  5-»-ak  Mi  m4 


DEPARTMENT  OF  HEALTH  ANO 
HUMAN  SERVICES 

Pubic  HeMh  Service 

Continued  Use  ol  Certain  Former 
PubOc  Health  Service  Facntiea; 
Delegation  of  Authority 

Notice  is  hereby  given  tliat  in 
furtherance  of  the  April  20, 19S2 
delegation  by  the  Secretary  of  Health 
and  Homan  Services  to  the  Assistant 
Secretary  for  Health  (47  F JL 19797- 
19796)  of  authority  under  section  911  of 
Public  Law  97-89,  the  "Military 
Construction  Authorization  Act  1982,'* 
the  Assistant  Secretary  for  Health  has    . 
delegeted  to  the  Director,  Medical 
Facilities  Conversion  Staft,  Office  of  the 
Assistant  Secretary  for  Health,  without 
authority  to  redelegate.  all  the  authority 
delegated  to  the  Assistant  Secretary  for 
Health  under  section  911  of  Public  Law 
97-99.  the  "Military  Construction 
Authorixation  Act  1982"  (42  U.S.C 
248c),  as  amended,  coooeming  the 
continued  use  of  certain  former  Public 
Health  Service  facilitiM. 

The  delegation  to  the  CNrector, 
Medical  Facilities  Conversion  StaSt, 
became  effective  April  28, 1982  and 
terminates  October  1, 1962. 

Dated:  April  28, 1982. 
Edward  N.  Brandt  Jr., 
Assistant  Secntary  for  Health. 

i4t 
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Health  Maintenance  Organlzationa; 
MetroCare  Inc^  Revocation  of  Federal 
Qualification 

agency:  Public  Health  Service,  HHS. 
action:  Notice,  continued  regulation  of 
health  maintenance  organizations: 
Determination  of  noncompliance  and 
revocation  of  Federal  Qualification. 

summary:  On  September  19, 1980,  the 
Office  of  Health  Maintenance 
Organizations  (OHMO)  determined  that 
MetroCare,  Inc.,  [MetroCare),  1701  West 
Euless  Boulevard,  Euless,  Texas  76039,  a 
federally  qualified  health  maintenance 
organization  (HMO),  was  not  in 
comphance  with  the  assurances  it  has 
provided  to  the  Secretary  that  it  would 
(1)  maintain  a  fiscally  soimd  operation 
and  (2)  maintain  satisfactory 
administrative  and  managerial 
arrangements.  On  April  26, 1982,  the 
Director  of  OHMO  notified  MetroCare 
that  he  was  revoking  MetroCare's 
Federal  qualification  and  this  revocation 
would  become  effective  the  fifth 
working  day  after  receipt  of  this  letter. 
Accordiingly,  Metrocare  is  no  longer  a 
federally  qualified  HMO. 
FOR  I^URTHER  INFORMATION  CONTACT: 

Frank  H.  Seubold,  Ph.  D..  Director  Office 
of  Health  Maintenance  Organizations, 
Park  Building,  3rd  Floor,  12420  Parklawn 
Drive,  Rockville,  Maryland  20857,  301/ 
443-^106. 

SUPPLEMENTARY  INFORMATION:  Under 
Section  1312(b)(1)  of  the  Public  Health 
Service  Act  (the  Act)  (42  U.S.C.  300e- 
11(b)(1)),  if  the  Secretary  makes  a 
determination  under  section  1312(a)  that 
a  qualified  HMO  is  not  organized  or 
operated  in  the  manner  prescribed  by 
section  1301(c),  then  the  HMO  shall  be 
(1)  notified  in  writing  of  the 
determination  and  (2)  directed  to  initiate 
corrective  action  to  bring  it  into 
compliance  with  the  assurances  it 
provided  to  the  Secretary  under  section 
1310(d)(1).  The  notice  of  September  19, 
1980,  gave  MetroCare  an  opportunity  to 
initiate  corrective  action  to  bring  it  into 
compliance  with  the  assurances  that  it 
would  (1)  maintain  a  fiscally  sound 
operation  and  (2)  maintain  satisfactory 
administrative  and  managerial 
arrangements.  On  April  15, 1982, 
MetroCare  notified  OHMO  that  it  chose 
not  to  pursue  continuance  of  Federal 
qualification  at  this  time.  The  basis  for 
the  revocation  of  Federal  qualification 
was  OHMO's  determination  that 
MetroCare  has  not  carried  out  the 
corrective  action  necessary  to  return  to 
compliance. 

The  effect  of  the  revocation  of 
MetroCare's  Federal  qualification  is  as 
follows:  (1)  MetroCare  may  not  seek 
inclusion  in  employees'  heialth  benefits 


plans  under  section  1310  of  the  Act;  (2) 
with  respect  to  employers  including 
MetroCare  in  the  health  benfits  plan 
offered  their  employees,  MetroCare  is 
not  a  qualified  HMO  for  purposes  of 
section  1310  of  the  Act;  (3)  the  inclusion 
of  MetroCare  in  an  employees'  health 
benefits  plan  will  be  disregarded  for 
purposes  of  determining  whether,  and  to 
what  extent,  the  employer  is  subject  to 
42  CFR  Part  110,  Subpart  H,  and  will  not 
constitute  compliance  with  the 
requirements  of  that  subpart;  and  (4) 
MetroCare  is  not  a  qualified  HMO  for 
purposes  of  the  financial  assistance 
programs  imder  42  CFR  Part  110. 

Section  1312(b)(1)  of  the  Act  requires 
that  a  notice  of  the  determination  of 
noncompliance  and  of  the  revocation  of 
Federal  qualification  of  an  HMO  be 
published  in  the  Federal  Register. 

Dated:  May  11, 1982. 

Frank  H.  Seuliold, 

Director,  Office  of  Health  Maintenance 
Organizations. 

[FR  Doc  ta-13B07  PIM  S-lS-82;  S:4S  am] 
BIUJNQ  COOe  41W-17-H 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR  17S26) 

Baiter  District  Office,  Oregon;  Realty 
Action — Land  Exchange 

Correction 

In  FR  Doc.  82-11380,  appearing  at 
page  18063,  in  the  issue  of  Tuesday, 
April  27. 1982  make  the  following 
change: 

On  page  18063.  the  land  description 
following  the  paragraph  beginning 
"Exchange  for  these  lands."  should  read: 

WUlametta  Meridian,  Oregon 

T.  10  S..  R.  45  E., 
Sec.  11.  ^ViSViV*  and  SEV4;  and 
Sec.  14,  NEV4  and  EMiNWy4. 
T.  10  S.,  R.  46  E., 
Sec.  4,  Lot  4  and  SWy4NWV4  and 

WMSWV^:  and 
Sec  5,  LoU  1, 2,  and  3  and  SEV'4NWy4  and 

EV^SWy4,  and  SEy4  and  SHNEy4. 
Aggregating  1,112.55  acres  of  private  land. 

■NXSm  COM  IKM-OI-H 


Elito  District.  Nevada;  Meeting  of  Elko 
District  Gra^ng  Advisory  Board 

In  accordance  with  the  Federal 
Advisory  Committee  Act  and  the 
Federal  Land  Policy  and  Management 
Act,  notice  is  hereby  given  that  the  Elko 
District  Grazing  Advisory  Board  will 
meet  on  ]une  3  &  4, 1982.  The  meeting 
will  begin  on  June  3  at  8:00  a.m.  at  the 


Ranchinn,  852  Idaho  Street,  Elko, 
Nevada.  On  June  4  a  field  tour  will  be 
conducted.  Participants  will  depart  from 
the  Elko  District  Office,  2002  Idaho 
Street,  Elko,  Nevada  at  8:00  a.m. 

The  agenda  for  the  meeting  will 
include:  (1)  Approval  of  the  last 
meetings  minutes;  (2)  update  on  FY  1982 
range  improvement  projects;  (3) 
discussion  of  proposed  FY  1983  range 
betterment  funds  and  expenditures;  (4) 
update  on  district  Selective 
Management  Category  Criteria — 
Rangeland  management  Policy,  (5) 
update  on  pesticide/herbidde  program; 
(6)  update  on  current  water  policy;  (7) 
slide  show,  field  tour  and  discussion  on 
riparian  management  objectives  and 
obtainable  results. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  Board  between  3:00 
and  3:30  on  June  3  or  file  written 
statements  for  the  Board's 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager,  BLM,  2002  Idaho 
Street,  Elko,  Nevada  89801,  by  May  28. 
1982.  Depending  upon  the  number  of 
persons  wishing  to  make  oral 
statements,  a  per  person  time  limit  may 
be  established. 

Summary  minutes  of  the  Board 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection  and  reproduction 
during  regular  business  hours  within  30 
day's  following  the  meeting. 

Rodney  Harris, 
District  Manager. 
May  11, 1962. 

(FR  Doc.  S2-1348S  Plied  5-1S-S2: 8^45  lai] 
BIUJNQ  COOe  4310-44-M 


[Serial  No.  1-2834] 

Idaho;  Partial  Termination  of 
Classification  for  Multiple-Use 
Management;  Correction 

May  10. 1982. 

In  F.R.  Doc.  82-10182,  filed  April  13, 
1982,  and  appearing  on  page  16107  of  the 
issue  of  April  14, 1982,  the  following 
correction  should  be  made:  ' 

T.  12  N.,  R.  20  E,  sec.  34  S^SEy4,  should 
read:  T.  12  N.,  R.  20  E.,  sec  34,  SMSWVi. 

Clair  M.  Whltlock. 

State  Director 

(FR  Doc  aZ-134M  FIM  S-lS-aX  S4S  U*| 
MUJIM  coot  S410-01-M 


(Group  743] 

CaMomia;  FMng  of  Plat  of  Survey 

May  7,  igsz. 

1.  A  plat  of  survey  of  the  follotving 
described  land  accepted  May  3, 1982. 
will  be  ofBcially  filed  in  the  California 
State  OfiRce,  Sacramento,  California. 
effectiTO  at  1(WX)  a.m.  on  July  1. 1982. 

Mount  Diablo  MetUitm,  Califw^ 
T.  10  N..  R.  9  W.. 
Sec  3. 

2.  This  plat  representing  the 
dependent  resurvey  of  a  portion  of  the 
east  boundary  of  the  Rancho 
Caslamayomi,  the  Second  Standard 
Parallel  North  along  the  south  boundary 
of  Township  11  North.  Range  9  West,  a 
portion  of  the  subdi visional  lines,  and 
the  survey  of  a  portion  of  the 
subdivision  of  section  3,  Township  10 
North,  Range  9  West,  Mount  Diablo 
Meridian.  California. 

3.  The  plat  will  become  the  basic 
record  for  describing  the  land  for  all 
authorized  purposes  at  and  after  10:00 
a.m.  of  the  above  date.  Until  this  date 
and  time,  the  plat  has  been  placed  in  the 
open  files  and  is  available  to  the  public 
for  information  only. 

4.  This  survey  was  executed  to  restore 
the  comeni  in  Uieir  true  original  • 
locations  according  to  the  best  available 
evidence. 

5.  All  inquiries  relating  to  this  land 
should  be  sent  to  the  California  State 
Oi^ioa,  Bureau  of  Land  Management. 
Federal  Office  Building,  Room  E-2841. 
Cottage  Way,  Sacramento,  California 
9S62S. 

Herauoi  J.  Ljrttga, 

Chief,  Section  ofReoonk  and  Data 
ManagemanL 

|FR  Doc  at-UMB  FUad  t-l*-«t  tB46  ^ 
nUJNG  CODE  431S-S4-« 


Fedend  Ragbtec  /  VoL  47.  No.  97  /  Wednesday.  May  19.  1982  /  Notice* 


21123 


Oregon;  Redelegatlon  of  Authority 

Pursuant  to  the  authority  contained  in 
Section  2.1  of  Bureau  order  No.  701,  as 
amended,  the  following  specific 
authority  delegated  to  the  Chief.  Branch 
of  Lands  and  Minerals  Operations  in  the 
cited  order  is  hereby  redelegated  to  the 
Chief,  Minerals  Operations  Section  as 
an  authorized  signing  alternate: 

Sectkm&J  HsciJAffalra 

(c)  Repayments 

This  redelegation  is  effective  May  19. 
1982. 

Dated  May  7,  ige2.      , 
Paul  M.  Vatlsfick. 
Associaie  State  Director. 

(nt  Doa  SS-IMBS  RM  l-U-Ct:  arts  M) 
8UJN0  COM  4S1S-«4-M 


Oregon;  Redelegation  Of  Authority 

Pursuant  to  the  authority  contained  in 
Section  2.1  of  the  Bureau  order  No.  701. 
as  amended,  the  following  specific 
authority  delegated  to  the  Chiet  Branch 
of  Lands  and  Minerals  Operations  in  the 
cited  order  is  hereby  redelegated  to  the 
Chief.  Lands  Operations  Section: 

Section  U  General  aad  MisceUaneous 
Matters 

(b)  Cancellations  or  surrenders  of 
contracts  and  leases 

(c)  Copies  of  records 

Section  2.9.  Land  Use 

(a)  Airport  and  air  navigation  fadlitiea 

(b)  Cemetery  sites 

(c)  Color-of-Tide 

(d)  Exchanges 

(f)  Indian  Allotments 

(i)  Sites  for  recreational  or  any  public 

purpose 
(j)  Public  sales 

This  redelegation  la  effective  May  19. 
1982. 

Dated:  May  7, 1982. 
Paul  M.  Vetterick. 

Associate  State  Director. 

(FR  Doc  ■S-U4W  FUed  i-U-tt  Mt  Ml 
eaUNQ  CODE  4310-««^ 


Oregon;  RedetegaUon  of  Authority 

Pursuant  to  the  authority  contained  in 
Section  2.1  of  Bureau  order  No.  701,  as 
amended,  the  following  specific 
authority  delegated  to  the  Chiet  Branch 
of  Lands  and  Minerals  Operations  in  the 
cited  order  is  hereby  redelegated  to  the 
Chiet  Minerals  Opwations  Section: 

Section  2J    Mlnerala 

(a)  Oil  and  Gas  Leases ' 
(k)  Mining  Claims 
(n)  Geothermal  Leases 

This  redelegation  is  effective  upon 
publication  in  the  Federal  Register. 

Dated  May  7, 1962. 
Paul  M.  Vetterick. 
Associate  State  Director. 

(PR  Doc  W-1S480  F1M  l-lS-St  Ml  u^ 
BHJJNQ  COOC  431«-S»« 

Utah;  Correction  to  State  Director's 
Final  WMemeM  Inventory  DecMone 

agency:  Bureau  of  Land  Mangement 
Interior. 

Acnwe  Notice. 


summary:  The  following  Federal 
Register  notices  were  pubUshed  on  the 
Utah  State  Director's  final  wilderness 
inventory  decisions,  protests  and 
appeals. 


Pinal  Wilderness  Inventory 
Decision— November  14. 1980  (voL  46, 
No.  222). 

Final  Wilderness  Inventory  E)edsian 
in  Effect— December  31. 1980  (voL  45, 
No.  252). 

Decision  on  Protest*— March  5. 1981 
(vol.  46.  No.  43). 

Republication  of  Decision  on 
Protests— March  12. 1981  (voL  46^  No. 
48). 

These  Federal  Register  notices 
indicated  that  several  areas  of  less  than 
5.000  acre*  in  the  State  of  Utah  were 
designated  as  wilderness  study  areas 
(WSAs)  under  authority  of  section 
603(a)  of  the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  1976.  and 
indicated  that  they  would  be  managed 
under  restrictions  imposed  by  section 
e03(c)  of  that  Act  This  notice  makes  a 
correction  to  those  Federal  Regiater 
notices.  Wilderness  study  areas  of  lesa 
than  5,000  acres  in  size  are  designated 
as  such  under  authority  of  sections  202 
and  302  of  FLPMA  rather  than  section 
603(a).  Wilderness  study  areas 
identified  under  this  authority  need  not 
be  reported  to  the  President  and 
Congress  if  they  are  found  non-suitabla 
for  Wilderness  designation.  These 
WSAs  fall  under  the  general 
management  authority  as  contained  in 
sections  202  and  302  and  are  not 
managed  imder  the  more  restrictive 
management  criteria  imposed  by  section 
603(c)  of  FLPMA  as  do  others  WSAs 
designated  under  authority  of  section 
603(a). 

The  WSAs  of  less  than  5.000  acre* 
involved  in  this  correction  notice  are: 


1/7-040-145- 
UT-040-148- 


UT-040-147_ 
UT-O40-14a_ 
UT-040-149_ 
UT-O4O-150_ 
UT-0«0-153._ 
UT-040-154_ 
UT-04a-17«_„ 
UT-040-177._ 
UT-060-221_ 
UT-080-131B. 
UT-0e(M14__ 


Ontana*  Canyon- 
OMpCMatL__ 
RadI 


Sprtng  Canyon  _ 
TTia  WaklwNan. 


Natl  Fohi  Vkj^  Rhw- 
iMVmtm  Ctesk  Canyon. 

Taiitor  Craek  Carbon 

Qooaa  Craak  Gan»aR 

Baartap  Canyon 

FPBfTiort  Qorge„ 


SouVi  Loai  ^vtng  Caqnn__ 
OaraaTa  Carvon 


1.7S0 
S,3S0 


1A40 
W7 

3S 


tsm 

sjas 

2.47S 


FOR  FURTHER  INFORMATION  CONTACT 

Kent  Biddulph.  BLM.  Utah  State  Office. 
(801)  524-4257. 

Dated:  May  la  1982. 
KoUnd  G.  RobiaoB. 

State  Director,  Utah. 

(Fit  Dae  lt-tS4V  PSmI  i-U4K  MS  ^ 
MLUNQ  fffW  WIS  SI  a 
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Colorado  and  Wyonring;  Meeting  of 
ttM  Green  River-Hams  Fork  Regional 
Coal  Team 

May  7, 1982. 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Meeting. 

summary:  The  next  meeting  of  the 
Green  River-Hams  Fork  Regional  Coal 
Team  will  be  held  at  the  Bonnie  Brae 
Room  in  the  Airport  Holiday  Inn,  4040 
Quebec.  Denver,  CO  80216  at  &00  a.m.. 
June  16, 1982.  Principal  agenda  items  are 
a  review  of  Expressions  of  Interest, 
existing  delineated  tracts,  existing  site 
speci^c  analysis  and  tract  profiles.  The 
Team  may  provide  guidance  to  the  coal 
activity  planning  process.  Tract  ranking 
factors  and  subfactors  will  be  reviewed 
and  discussed.  Public  comment  on  the 
ranking  subfactors  will  be  accepted  by 
the  Team  and  a  ranking  system  adopted. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  P.  Smith,  Bureau  of  Land 
Management  (932),  1037  20th  Street, 
Denver,  CO  80202. 

SUPPLEMENTAL  INFORMATION:  All 

expressions  of  interest  for  this  round  of 
coal  leasing  in  the  Green  River-Hams 
Fork  Region  will  be  reviewed  at  the 
meeting.  The  completed  tract 
delineations,  site  specific  analysis  and 
tract  profiles  will  be  reviewed  and  the 
Team  will  provide  appropriate  guidance 
pursuant  to  43  CFR  3420.4-d(h). 

Tract  ranking  factors  are  set  fortb  In 
the  regulations  at  43  CFR  3420.4-4. 
Subfactors  are  a  matter  of  Regional  Coal 
Team  discretion.  Factors  and  subfactors 
are  used  to  rank  tracts  in  tenns  of  low. 
medium  and  high  desirabUity  for  coal 
leasing.  For  instance,  if  archeology  is  a 
subfactor,  a  tract  that  has  no 
archeological  conflicts  would  rank  high 
for  that  subfactor. 

The  Regional  Coal  Team  will  initially 
discuss  a  ranking  system  with  the 
following  subfactors: 


SuWaotof* 


d.    Communtty    and    8ocW 
Saivtoa*. 

*    Consistsncy   wWi   OUxr 

Plans  and  Po^iciM. 
t.  Agrtcuttural  Oparaflona. 


fmMt 

Subtactora 

1.  Con  EoonotMea 

a.  Coal  Quamy. 

b..CoalQuantHy. 

c.  Enargy  Production  Polao- 

tw. 

Z   Impwia  on  ttia  Natural 

a.  Surlaoa  OnmareNp. 
a-MrOualty. 

b.Watar. 

c.  Radainaaan  PotanOaL 

d.  WHdMa 

1  Sodo-Econonilc  Inoacta..... 

a.  AiGhaotogy. 

f.  Palaomology. 

S.Hialoilo. 

h.  Tranaportattoft 

L  0«<ar  Unlqua  Waaeurea^ 

a.  Public  AOHudaa. 

b.  Ravanua  Oanaiallan. 

e.    Ua   Siyta   and   SoeM 
Sfeuciura. 

Ocfl  Roberts, 

Acting  State  Director,  Colorado. 
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National  Parle  Service 

Capitol  Reef  National  Park;  Availability 
for  Draft  Environmental  Impact 
Statement 

AGENCY:  National  Park  Service,  Interior. 

action:  Notice  of  availability  for  draft 
environmental  impact  statement  for 
general  management  plan,  Capitol  Reef 
National  Park. 

SUMMARY:  The  Draft  Environmental 
Impact  Statement  for  the  General 
Management  Han,  Capitol  Reef  National 
Park  is  available  for  public  distribution. 
Copies  will  be  mailed  to  some  500 
individuals,  interest  groups  and  public 
Agencies  for  review  and  comment 

The  document  addresses  the  issues  of 
management  soning,  resomties 
management,  visitor  use  and 
interpretation,  general  development  and 
boundary  adjustment  The  draft 
environmental  impact  statement 
describes  the  affected  environment;  five 
alternatives,  including  the  preferred 
alternative,  for  the  management  of  the 
park;  and  the  environmental 
consequences  of  implementing  these 
alternatives. 

A  copy  of  the  draft  environmental 
impact  statement  may  be  obtained  from 
the  Superintendent  Capitol  Reef 
National  Park.  Torrey.  Utah  84775  or 
from  the  Regional  Director,  Rocky 
Moimtain  Region,  National  Park  Service. 
655  Parfet  Street  Post  Office  Box  25287, 
Denver,  Colorado  80225.  Comments  on 
the  document  will  also  be  received  at 
these  addresses  through  July  20, 1982 
and  should  be  addressed  to  either  the 
Superintendent  or  Regional  Director. 

Dated:  May  6, 1982. 

James  B.  Tliompsoii, 

Acting  Regional  Dinctor,  Rocky  Mountaia 
Region. 

IFK  Doc  •a-lSSa  nisd  S-18-air  8:48  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

[Fourth  Rev.  ICC  Order  80  Under  &0. 1344) 

St  Louis  Souttmestem  Railway  Ca  et 
aL;  Rerouting  of  Traffic 

In  the  opinion  of  J.  Warren 
McFarland,  Agent  the  Chicago,  Rock 
Island  and  Pacific  Railroad  Company  is 
unable  to  transport  promptly  traffic 
offered  for  movement  via  its  lines, 
because  of  an  embargo  of  its  lines. 

Rerouting  authority  previously 
granted  in  Reroute  Order  No.  63,  was 
continued  in  Reroute  Order  No.  80,  and 
should  be  extended  for  those  carriers 
which  have  indicated  that  tariff 
modifications  in  progress  could  not  be 
completed  by  the  expiration  of  that 
order.  This  matter  is  considered  to  be 
outside  the  scope  of  a  single  railroad  as 
provided  by  Ex  Parte  No.  376,  and 
therefore  requires  this  action  by  the 
Commission. 

It  is  ordered,  (a)  Rerouting  traffic.  The 
Chicago,  Rock  Island  and  Pacific 
Railroad  Company  (RI),  being  unable  to 
transport  promptly  traffic  offered  for 
movement  via  its  lines  because  of  an 
embargo  of  its  lines,  that  lines  interim 
operators  named  below  are  authorized 
to  reroute  such  traffic  via  any  available 
route.  Traffic  necessarily  diverted  by 
authority  of  this  order  shall  be  rerouted 
so  as  to  preserve  as  nearly  as  possible 
the  participation  and  revenue  of  other 
carriers  provided  in  the  original  routing. 
The  billing  covering  all  such  cars 
rerouted  shall  carry  a  reference  to  the 
order  as  authority  for  the  rerouting. 

St  Louis  Southwestern  Railroad 

Company. 
Cadillac  &  Lake  City  Western 

Transportation  Company. 
Chicago  and  North  Western 

Transportation  Company. 
Iowa  Railroad  Company. 

(b)  Concurrence  of  receiving  roads  to 
be  obtained.  The  railroad  rerouting  cars 
in  accordance  with  this  order  shall 
receive  the  concurrence  of  other 
railroads  to  which  such  traffic  is  to  be 
rerouted,  before  rerouting. 

(c)  Notification  to  shippers.  Each 
carrier  rerouting  cars  In  accordance  with 
this  order,  shall  notify  each  shipper  at 
the  time  each  shipment  is  rerouted  and 
shall  furnish  to  such  shipper  the  new 
routing  provided  for  under  this  order, 
except  when  the  disability  requiring  the 
rerouting  occurs  after  the  movement  has 
begun. 

(d)  Inasmuch  as  the  rerouting  t)f  traffic 
is  deemed  to  be  due  to  carrier  disability, 
the  rates  applicable  to  traSRe  rerouted 
by  said  Agent  shall  be  rates  which  were 


applicable  at  the  time  of  shipment  on 
the  shipments  as  originally  routed. 

(e)  In  executing  the  directions  of  the 
Commission  and  of  such  Agent  provided 
for  in  this  order,  the  common  camera 
involved  shall  proceed  even  though  no 
contracts,  agreements  or  arrangements 
now  exist  between  them  with  reference 
to  the  divisions  of  the  rates  of 
transportation  applicable  to  said  trafRc. 
Divisions  shall  be,  during  the  time  this 
order  remains  in  force,  those  voluntarily 
agreed  upon  by  and  between  said 
carriere;  or  upon  failure  of  the  carriers  to 
so  agree,  said  divisions  shall  be  those 
hereafter  fixed  by  the  Commissioo  in 
accordance  with  pertinent  authority 
conferred  upon  it  by  the  Interstate 
Commerce  Act 

(f)  Effective  date.  This  order  shall 
become  effective  at  12:01  a.m..  May  12. 
1962. 

(g)  Expiration  date.  This  order  shall 
expire  at  11:59  p.m..  May  31. 1982.  unless 
otherwise  modified,  amended  or 
vacated. 

This  order  shall  be  served  upon  the 
Association  of  American  Railroads, 
Transportation  Division,  as  agent  of  all 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement,  and  upon  the 
American  Short  Line  Railroad 
Association.  A  copy  of  this  order  shall 
be  filed  with  the  Director,  Office  of  the 
Federal  Register. 

Issued  at  Washingtoa  D.C.,  May  10,  iget 
Interstate  Commerce  Commission. 
J.  WaiTwi  McForUnd. 

Agent 

[FR  Doc.  BS-1M7S  nied  S-IB-SK  S:4i  i^      < 
BHXMOCOOE  71135-01-M 


Federal  kegteter  /  Vol.  47.  No.  g7  /  Wedneaday.  May  19.  1982  /  Notices 


21625 


[Ex  Part*  387  (Siib-131)] 

Rait  Carriers;  the  Baltimore  &  Ohio 
Railroad  Co.;  Exemption  for  Contract 
Tariffs  tCC-BPO-C-0028, 0029,  and 
0030 

agency:  biteratate  Commerce 

Commission. 

ACTION:  Notice  of  provisional 

exemption. 

summary:  Petitioner  is  granted  a 
provisional  exemption  under  40  U.S.C 
10505  from  the  notice  requirements  of  49 
U.S.C.  10713(e).  The  contract  tariffs  to 
be  filed  may  become  effective  on  one 
day's  notice.  This  exemption  may  be 
revoked  if  protests  are  filed  within  15 
days  of  publication  in  the  Federal 
Regiater. 

FOR  RJRTHER  INFORMATION  CONTACT 
John  J.  Sado,  (202)  275-7277. 
SUPPlfMSn-ARY  MFORMATKW: 

Baltimore  &  Ohio  Raibx>ad  Company 


(BO)  filed  a  petition  on  April  29. 1982, 
seeking  an  exemption  imder  49  U.S.C 
10505  from  the  statutory  notice 
provisions  of  49  U.S.C.  10713(e). 
Petitioner  requests  that  we  permit 
contract  tariff  ICC-BO-C-0028.  0029, 
and  0030  to  become  effective  on  one 
day's  notice.  Tariff  0028  and  0030 
provide  for  the  transportation  of  sand 
and  alpite  rock.  Tariff  0029  provides  for 
the  transportation  of  industrial  sand, 
alpite  rock,  and  limestone.  All  contracts 
involve  the  same  receiver. 

Under  49  U.S.C.  10713(e),  contracU 
must  be  filed  on  not  less  than  30  days" 
notice.  There  is  no  provision  for  waiving 
this  requirements.  Cf.  former  section 
10762(d)(1).  However,  the  Commission 
has  granted  relief  under  our  section 
10505  exemption  authority  in 
exceptioneil  situations. 

The  petition  shall  be  granted.  The 
receiver  has  experienced  a  severe  loss 
for  the  first  quarter  of  1982  and  will 
divert  his  traffic  to  a  lower-priced  mode 
of  transportation  unless  an  exemption  is 
granted.  Moreover,  the  contracting 
carriers  have  a  vast  surplus  of  covered 
hoppera  and  this  surplus  would  increase 
with  the  diversion  of  this  traffic.  We 
find  this  to  be  the  type  of  exceptional 
circumstance  which  warrants  a 
j>rovisional  exemption. 

Petitioner's  contract  ICC-BO-C-0028. 
0029,  and  0030  may  become  effective  on 
one  day's  notice.  We  will  apply  the 
following  conditions  which  have  been 
imposed  in  similar  exemption 
proceedings: 

Although  the  Commission  has  permitted 
the  contracts  to  become  effective  on  one 
day's  notice,  this  fact  neither  shall  he 
construed  to  mean  that  this  is  a  Commission 
approved  contract  for  purposes  of  49  U.S.C 
10713(g)  nor  shall  it  serve  to  deprive  the 
Commission  of  jurisdiction  to  institute  a 
proceeding  on  its  own  initiative  or  on " 
complaint  to  review  this  contract  and  to 
disapprove  it 

Subject  to  compliance  ?vith  these 
conditions,  under  40  U.S.C  10505(a)  we 
find  that  the  30  days  notice 
requirements  in  these  instances  is  not 
necessary  to  carry  out  the  transportation 
policy  of  40  U.S.C.  10101a  and  is  not 
needed  to  protect  shippere  from  abuse 
of  market  power.  Further,  we  will 
consider  revoking  this  exemption  under 
49  U.S.C.  10505(c)  if  protests  are  filed 
within  15  days  of  publication  in  the 
Federal  Register. 

This  action  will  not  significantly  affect 
either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resouroes. 

(49  U.S.C.  10S06) 
Dated:  Majr  12,  IMK. 


By  the  Commission.  Division  1, 
Commissioners  Sterrett  Gilliam,  and  Andra. 
Agatha  L.  Mergenovich. 

Secretary. 

(FR  Doc  SE-1S477  PUad  S-lS-at:  fttf  aaj 
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Long-and-Short-Haul  Application  for 
Relief  (Formerty  Fourtti  Section 
Application) 

May  13. 1962. 

This  application  for  long-and-short- 
haul  relief  has  been  filed  *vith  the  I.C.C. 

Protests  are  due  at  the  I.C.C.  within  15 
days  from  the  date  of  publication  of  the 
notice. 

MC  43966.  Southwestern  Freight 
Bureau.  Agent  (No.  B-157).  published 
reduced  rates  on  shipments  of  Iron  or 
Steel  Pipe  and  Related  Articles,  fix)m 
Doravilie,  Savannah,  Ga.  and 
Keroeraville,  NC  to  points  in  Arkansas, 
Louisiana,  Missouri,  New  Mexico, 
Oklahoma  and  Texas,  in  Supplement 
339  to  Tariff  ICC  SWFB  4853,  effective 
June  9, 1962.  Grounds  for  relief  market 
competition. 

Agatha  L.  Margefwridi,  " 

Secretary. 

[FR  Doc  aB-tM74  Piled  S-l»4ft  MS  «■! 
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[Volume  2S6] 

Motor  Carriers;  Permanent  Authority 
Decisions;  Restriction  Removals; 
Decision-Notice 

Decided:  May  11, 1982. 

The  following  restriction  removal 
applications,  filed  after  December  2a 
1980,  are  governed  by  49  CFR  1137.  Part 
1137  was  published  in  the  Federal 
Register  of  December  31. 198a  at  45  FR 
86747. 

Persons  wishing  to  file  a  comment  to 
an  apphcation  must  follow  the  rules 
under  49  CFR  1137.12.  A  copy  of  any 
application  can  be  obtained  from  any 
applicant  upon  request  and  payment  to 
applicant  of  $10.00. 

Amendments  to  the  restriction 
removal  applications  are  not  allowed. 

Some  of  the  applications  may  have 
been  modified  prior  to  publication  to 
conform  to  the  special  provisions 
applicable  to  restriction  removal. 

Canadian  Carrier  Applicants:  In  the 
event  an  application  to  transport 
property,  filed  by  a  Canadian  domiciled 
motor  earner,  is  unopposed,  it  will  be 
reopened  on  the  Commission's  own 
motion  for  receipt  of  additional  evidence 
and  further  consideration  in  light  of  the 
record  developed  hi  Ex  Parte  No.  MC- 

157.  Inrf^tiantinn  Intn  Cnnruiinn  fnmr 
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and  Policy  Regarding  Applications  of 
American  Motor  Carriers  For  Canadian 

Operating  Authority. 

Findings 

We  find,  preliininarily,  that  each 
applicant  has  demonstrated  that  its 
requested  removal  of  restrictions  or 
broadening  of  unduly  narrow  authority 
is  consistent  with  the  criteria  set  forth  in 
49  U.S.C.  10922(h). 

In  the  absence  of  comments  filed 
within  25  days  of  publication  of  this 
decision-notice,  appropriate  reformed 
authority  will  be  issued  to  each 
applicant.  Prior  to  beginning  operations 
under  the  newly  issued  authority, 
compliance  must  be  made  with  the 
normal  statutory  and  regulatory 
requirements  for  common  and  contract 
carriers. 

By  the  Commission,  Restriction  Removal 
Board,  Members  Shaffer.  Ewing,  and 
Williams. 

Agatha  L  Mergenovich, 
Secretary. 

MC 109632  {Sub-38)X.  filed  March  25. 
1982.  Applicant:  LOPEZ  TRUCKING. 
INC..  131  Linden  St..  Waltham.  MA 
02154.  Representative:  Joseph  M. 
Klements,  89  State  St.,  Boston,  MA 
02109.  Lead  and  Subs  11, 16, 17.  20,  21. 
22,  23,  27.  28G,  30,  31  and  33  and  E-1 
letter  notice.  Broaden:  lead,  general 
commodities  (with  exceptions)  to 
"general  commodities  (except  classes  A 
and  B  explosives)":  household  goods  to 
"househod  goods  and  furniture  and 
fixtures";  cotton  in  bales,  wool  waste 
materials,  sugar,  building  materials,  and 
heavy  machinery  and  equipment  to 
"textile  mill  products,  waste  materials, 
food  and  related  products,  building 
materials,  machinery  and  equipment"; 
lumber,  plywood  and  millwork  to 
"limiber  and  wood  products";  broaden 
tiirf  to  "farm  products";  Waltham,  MA  to 
Norfolk,  Suffolk  and  Middlesex 
Counties,  MA;  Watertown,  Cambridge. 
Somerville.  Brookline.  and  Boston,  MA 
to  Essex,  Middlesex.  Suffolk,  Norfolk, 
Plymouth  and  Bristol  Counties,  MA; 
Boston,  MA  to  Suffolk,  Norfolk, 
Middlesex,  Essex,  Plymouth,  Bristol,  and 
Worcester  Counties,  MA;  in  Sub  11. 
building  materials  to  "construction  and 
building  materials";  Boston.  MA  (and 
points  within  15  miles  thereof)  as  in 
lead;  in  Sub  16.  sectional  floors  and 
sectional  board  tracks,  uncrated.  and 
parts  and  supplies  used  in  the 
installation  thereof,  to  "construction  and 
building  materials";  Boston,  MA  (as  in 
lead);  in  Sub  17,  building  materials, 
except  commodities  in  bulk,  to 
"coBfltruction  and  building  materials"; 
points  in  N]  and  NY  within  SO  miles  of 
point  of  origin  (New  York.  NY  and 


points  in  Westchester.  Nassau.  Suffolk, 
Orange  and  Rockland  Counties.  NY.  and 
points  in  Hudson.  Essex.  Union.  Bergen, 
Passaic,  Middlesex,  Warren,  Hunterdon, 
Morris,  and  Somerset  Counties,  NJ)  to 
points  in  N]  in  and  north  of  Gloucester 
and  Atlantic  Counties.  NJ,  and  points  in 
NY  in  and  south  of  Dutchess,  Ulster  and 
Orange  Counties,  NY;  port  of  Newark, 
NJ  and  port  of  New  York,  NY  to  points 
in  NY  in  and  south  of  Westchester  and 
Rockland  Counties,  NY,  and  points  in 
Hudson,  Bergen,  Essex,  Union, 
Middlesex  and  Passaic  Counties,  NJ; 
points  in  PA  east  of  an  imaginary  line 
and  points  in  NY  east  of  an  imaginary 
line  to  points  in  PA  in  and  east  of 
Susquehaima,  Wyoming,  Luzerne, 
Schuylkill,  Berk,  and  Lancaster 
Counties,  PA,  points  in  NY  in  and  east 
of  Sullivan,  Delaware,  Ostego,  Herkimer 
and  St.  Lawrence,  Counties,  NY;  in  Sub 
20,  beer,  ales,  beverages  and  brewery 
supplies  to  "food  and  related  products"; 
porcelain  enamel  panels,  crated  or 
uncrated.  to  "construction  and  building 
materials";  irregular  routes:  Boston,  MA 
to  Essex,  Middlesex.  Norfolk,  Suffolk. 
Bristol,  Plymouth  and  Worcester 
Counties,  MA;  Westerly,  RI  to 
Washington  County,  RI;  Albany, 
Amsterdam,  Endicott  Long  Island  City, 
Smithtown.  Troy  and  Utica,  NY  to 
Saratoga,  Oneida,  Herkimer,  Albany, 
Schenectady,  Montgomery,  Fulton, 
Broome,  Tioga.  Queens,  Suffolk,  and 
Rensselaer  Counties,  NY;  Bayonne, 
Elizabeth,  Hoboken,  Jersey  City, 
Newark,  Perth  Amboy,  Point  Pleasant, 
Union  City,  and  Weehawken,  NJ  to 
Middlesex.  Union.  Essex,  Passaic, 
Hudson.  Bergen.  Ocean  and  Monmouth 
Counties,  NJ;  Milford.  MA  to  Worcester. 
Middlesex  and  Norfolk  Counties.  MA;  in 
Sub  21.  prefabricated  buildings, 
complete,  knocked  down,  or  in  sections 
and  when  transported  in  connection 
with  such  build^gs,  component  parts 
thereof  and 

equipment  and  materials  incidental  to 
the  erection  and  completion  of  such 
buildings  to  "building  and  construction 
materials":  Acton.  Sudbury  and  Billerica 
facilities  to  Middlesex  County,  MA; 
prefabricated  structured  beams,  arches 
and  trusses  to  "construction  and 
building  materials";  in  Sub  22,  roofing 
materials,  except  in  bulk,  in  tank 
vehicles,  to  "construction  and  building 
materials";  Waltham  facilities  to 
Middlesex.  Norfolk  and  Suffolk 
Comities,  MA;  in  Sub  23,  structural  steel 
to  "metal  products";  finishing  materials, 
flooring,  shingles,  and  lumber  to 
"construction  and  building  materials"; 
Boston,  MA  (as  in  lead);  Dover  and 
Rochester  to  Strafford  County.  NH. 
Exeter  and  Salem  to  Rockingham 
County.  NH.  Nashua  to  HiUsborouj^ 


County.  NH  and  West  Warwick  to  Kent 
County,  RI;  Saylesville  to  Providence 
County.  RI;  Boston  and  points  in  MA 
within  35  miles  of  Boston  to  Essex 
Suffolk.  Norfolk.  Middlesex,  Bristol, 
Plymouth  and  Worcester  Counties.  MA; 
in  Sub  27.  general  commodities,  with 
exceptions  to  "general  commodities 
(except  classes  A  and  B  explosives)"; 
paper  and  paper  products,  and 
machinery,  except  commodities  in  bulk, 
to  "piilp,  paper,  and  related  products 
and  machinery";  building  materials, 
except  in  bulk,  to  construction  and 
building  materials";  paint  lead  and  zinc, 
except  in  bulk,  to  chemicals  and  related 
products  and  ores  and  minerals";  paints, 
lead,  zinc  and  building  materials, 
except  in  bulk,  to  "construction  and 
building  materials,  chemicals  and 
related  products  and  ores  and 
minerals";  Monmouth,  Mercer. 
Somerset  Morris.  Passaic.  Bergen  Essex, 
Hudson.  Union  and  Middlesex  Counties. 
NJ  for  points  in  NJ  within  25  miles  of 
New  York.  NY;  Worcester,  Middlesex, 
Essex,  Norfolk,  Suffolk,  Plymouth  and 
Bristol  Counties,  MA  for  points  in  MA 
within  30  miles  of  Boston;  Essex, 
Middlesex,  Plymouth,  Norfolk  and 
Suffolk  Counties,  MA  for  Peabody  and 
points  in  MA  within  25  miles  of 
Peabody;  Boston,  MA  (as  in  lead); 
Claremont  Hanover,  Keene,  Nashua, 
and  Manchester,  NH  to  Graifton, 
Sullivan,  Cheshire,  Hillsborough  and 
Rockingham  Coimties,  NH;  Burlington 
and  Montpelier,  VT  to  Washington  and 
Chittendon  Counties,  VT;  Portland  and 
Bangor,  ME  to  Cumberland  and 
Penobscot  Counties.  ME;  Providence 
and  Pawtucket.  RI  to  Providence,  Kent 
and  Bristol  Counties,  RI;  Hartford  and 
Meriden,  CT  to  Hartford.  Tolland, 
Middlesex  and  New  Haven  Counties, 
VT;  Lancaster,  Dover,  Keene  and 
Claremont,  NH  to  Koos,  Strafford, 
Cheshire  and  Sullivan  Counties,  NH; 
Portland  and  Winthrop,  ME  to 
Cumberland  and  Keimebec  Counties. 
ME;  Bennington,  VT  to  Bennington 
County,  CT;  Pawtucket,  RI  to  Providence 
County,  RI;  Newark.  NJ  to  Hudson, 
Bergen,  Essex.  Passaic  Union,  Somerset 
and  Middlesex  Coimties,  NJ;  Points 
within  an  imaginary  line  in  NJ  beginning 
at  Belmar,  NJ  to  points  in  Monmouth, 
Mercer,  Somerset,  Morris  and  Passaic 
Counties,  NJ;  points  within  an  imaginary 
line  to  points  in  NH  in  and  south  of 
Sullivan,  Merrimack,  Belknap  and 
Strafford  Counties,  NH  and  points  in  ME 
in  and  south  of  Oxford,  Androscoggin. 
Kennebec  and  Knox  counties.  ME;  in 
Sub  280,  building  mafcriais  (except 
commodities  In  bulk)  to  "ccMutmction 
and  building  ■wteriat*";  kanber, 
plywood  wmI  milbvoik  ta  "hmber  and 
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wood  products";  prefabricated 
buildings,  complete,  knocked  down,  or 
in  sections  and  when  transported  in 
connection  with  such  buildings, 
component  parts  thereof,  and  equipment 
and  materials  incidental  to  the  erection 
and  completion  of  such  buildings  to 
"construction  and  building  materials'*; 
prefabricated  structural  beams,  arches, 
and  trusses  to  "construction  and 
building  materials",  broaden  roofing 
materials  (except  in  bulk,  in  tank 
vehicles)  to  "construction  and  building 
materials";  remove  restrictions:  against 
transportation  of  refractory  products 
from/to  named  points;  pipe,  tubing  and 
fittings  from/to  facilities/points;  and 
restriction  to  transportation  of  building 
materials;  points  in  NJ  within  25  miles  of 
New  York,  NY  to  Monmouth.  Mercer, 
Somerset,  Morris,  Passaic,  Bergen, 
Essex,  Union,  Middlesex  and  Hudson 
Counties,  NJ;  points  in  MA  within  30 
miles  of  Boston  to  Worcester,  Essex, 
Middlexsex,  Norfolk,  Suffolk,  Plymouth 
and  Bristol  Counties,  MA;  in  Sub  El, 
building  materials  (except  commodities 
in  bulk)  to  "construction  and  building 
materials";  lumber,  and  limiber, 
plywood  and  millwork  to  "lumber  and 
wood  products";  in  Sub  30,  coated 
crushed  granules,  in  bulk,  in  tank 
vehicles,  to  "clay,  concrete,  glass  or 
stone  products";  asphalt  to  "petroleum, 
natural  gas,  and  their  products";  Belle 
Mead  and  Bound  Brook,  NJ  to  Somerset 
County.  NJ;  Waltham  facilities  to 
Norfolk.  Suffolk,  and  Middlesex 
Counties,  MA;  Kearney,  NJ  to  Hudson, 
Essex,  Union  and  Bergen  Counties,  NJ; 
in  Sub  31,  iron  and  steel  wire  rods,  in 
coils,  to  "metal  articles";  Perth  Amboy 
to  Union,  Middlesex  and  Monmouth 
Counties,  NJ;  in  Sub  33,  general 
commodities,  with  exceptions,  in 
containers  or  in  trailers,  to  "general 
conundities  (except  classes  A  and  B 
explosives)";  ports  of:  Portland,  ME  to 
Cumberland  and  York  Counties,  ME; 
Portsmouth,  NH  to  Strafford  and 
Rockingham  Counties,  NH;  Boston,  New 
Bedford  and  Fall  River,  MA  to  Norfolk. 
Suffolk,  Essex  Middlesex  Bristol  and 
Plymouth  Counties,  MA;  Providence,  RI 
to  Providence,  Kent  and  Newport 
Counties,  Rl;  New  London.  New  Haven. 
and  Bridgeport  CT  to  New  London.  New 
Haven  and  Fairfield  Counties,  CT: 
Albany  and  Poughkeepsie  to  Albany 
and  Dutchess  Coimties,  NY;  Port 
Newark,  Port  Elizabeth,  Camden.  Perth 
Amboy.  Carteret,  Jersey  Qty,  Sewaren. 
and  Port  Reading,  NJ  to  Bergen,  Essex 
Cumberland.  Hudson,  Union.  Passaic, 
Somerset,  Middlesex  Monmouth, 
Burlington.  Camden,  and  Gloucester 
Counties.  NJ;  Philadelphia.  PA  to 
Philadelphia.  Bucks,  Montgomery. 


Delaware  and  Chester  Counties.  PA; 
Wilmington,  DE  to  New  Castle  County, 
DE;  remove  immediately  prior/ 
subsequent  water  restriction;  broaden  to 
radial  service  in  all  authorities  except 
Subs  11  and  1& 

MC 114868  (Sub-8)X,  filed  April  30. 
1982.  Applicant  HARRY  EARL 
NEWLON,  JR.,  db.a.  NEWLON'S 
TRANSFER,  1511  North  Nelson  St, 
Arlington,  VA  22201.  Representative: 
Betty  Jo  Christian,  Esq.,  Steptoe  & 
Johnson,  Chartered,  1250  Conn.  Ave., 
N.W.,  Washington,  DC  20036.  Subs  1,  2, 
30, 4  and  5G,  broaden  household  goods 
to  "household  goods,  furniture  and 
fixtures,  and  materials,  equipment  and 
supplies  used  in  the  manufacture,  sale 
and  distribution  of  furniture  and 
fixtures." 

MC  125788  (Sub-4)X  filed  April  29, 
1982.  Applicant:  RAYMOND  A. 
HARSCH,  INC.,  53  Evans  Ave.,  Elmont 
NY  11003.  Representative:  Kenneth  M. 
Piken,  Esq.,  Piken  &  Piken,  P.C,  Queens 
Office  Tower,  95-25  Queens  Blvd.,  Rego 
Park.  NY  11374.  Subs  1  and  3  permits, 
broaden:  to  "lumber  and  wood  products, 
furniture  and  fixtuj^s,  electrical 
machinery  and  equipment  and 
accessories  and  materials  used  in  the 
installation  and  assembly  of  those 
commodities"  from  kitchen  equipment 
kitchen  cabinets,  moldings,  vanities, 
mirrors,  exhaust  fans,  garbage  disposal 
units  and  parts,  accessories  and 
materials  used  in  the  installation  and 
assembly  of  the  commodities  described 
above,  in  Sub  1;  to  "furniture  and 
fixtures"  from  new  furniture  and  new 
fumitm«  parts,  in  Sub  3;  to  between 
points  in  the  US.  under  continuing 
contracts  with  named  shippers,  in  both 
subs. 

MC  133757  (Sab^JJX.  filed  April  30, 
1982.  Applicant  CAROLINA  EAST 
FURNITURE  TRANSPORT,  INC,  P.O. 
Box  1426,  Sumter,  SC  29501. 
Representative:  Terrell  C.  Clark.  P.O. 
Box  25.  Stanleytown,  VA  24168.  Lead  (1) 
broaden  new  fomitore,  new  furniture 
crated,  used  furniture,  and  used 
furniture  (except  hotel  equipment  and 
kitchen  equipment!  to  "furniture  and 
fixtures":  (2)  remove  restriction  against 
service  from  Rochester,  NY  and 
Williamsport  PA,  to  Columbia,  SC,  (3) 
broaden  Sumter,  SC  to  Sumter  County; 
Bennettsville,  SC  to  Malboro  County; 
Fairfax  SC  to  Allendale,  Bamberg  and 
Collton  Counties,  Florence,  SC  to 
Florence  County;  Mullins,  SC  to  Marion 
County;  Newark.  NJ  to  Hudstm,  Bergen. 
Essex  Middlesex  Morris,  Passaic,  and 
Union  Counties;  and  Bronx  Kings, 
Queens,  Manhattan,  and  Richmond 
Counties.  NY;  Philadelphia,  PA  to  Bucks. 
Chestcu[,  Delaware,  Montgomery  and 


Philadelphia  Counties,  PA;  New  Castle 
County,  DE;  Burlington.  ramHpn 
Gloucester,  Mercer  and  Salem  Counties, 
NJ;  Goldsboro,  Lumberton.  Tabor  City, 
Whiteville  and  Wilmington,  NC  to 
Wayne.  Robeson,  Columbus,  Brunswidc, 
and  New  Hanover  Counties:  Abbeville, 
Charieston,  Darlington,  Dillon, 
Hartsville,  Lake  City,  Leesville,  Mullins, 
Summerton,  Sumter  and  Walterboro,  SC 
to  Abbeville,  Berkeley,  Charleston, 
Colleton,  Dorchester,  Darlington,  Dillon, 
Florence,  Lexington.  Marion.  Clarendon, 
and  Sumter  Counties,  Rochester,  NY  to 
Monroe,  Orleans,  Ontario  and  Wayne 
Counties:  Williamsport  PA  to  Lycoming 
County  and  Columbia.  SC  to  Lexington 
and  Richmond  Counties;  Laurens,  SC  to 
Laurens  County;  (4)  remove  restriction 
against  transportation  of  traffic  when 
moving  as  household  goods,  and  (5)  to 
radial  authority. 

MC  136270  (Sub-6)X.  filed  May  3, 1982. 
Applicant  BIG  WHEELS  TRANSORT 
AND  LEASING,  LTD.,  5  Seaton  st.  P.O. 
Box  275,  Kensington,  PEl,  Canada. 
Representative:  Francis  E.  Barrett  Jr..  10 
Industrial  Park  Rd..  Hingham.  MA  02043. 
Sub-5:  (1)  Broaden  commodity 
description  (a)  processed  fish  and  fish  to 
"food  and  related  products"  and  (b) 
bananas,  to  "farm  products  and  food 
and  related  products":  (2)  expand  ports 
of  entry  at  Calais.  Houlton.  Bar  Harbor 
and  Portland,  to  Washington. 
Aroostook.  Hancock,  and  Cumberiand 
Counties.  ME;  (3)  Change  Gloucester  to 
Essex  County,  MA;  (4)  replace  one-way 
with  radial  authority;  and  (5)  remove  the 
restrictions  as  to:  (a)  mixed  loads;  (b) 
except  in  buDc;  (c)  except  lumber;  and 
(d)  foreign  commerce  and  traffic  having 
prior  or  subsequent  movement  by  water. 

MC  141483  (Sob-epC  filed  May  3. 1982. 
Applicant  VALCON  PACKAGE 
DELIVERY,  INC„  3840  West  St, 
Landover.  MD  20785.  Representative: 
Gerald  K.  Gimmel  Suite  20a  444  N. 
Frederidc  Ave..  Gaithersburg.  MD  20877. 
Sub  4F  permit  broaden  to  "between 
points  in  the  U.S.  (except  AK  and  HQ," 
under  continuing  contracts  with  a 
named  shipper. 

MC  144858  (Sub-48)X  filed  May  3, 
1982.  Applicant  DENVER  SOUTHWEST 
EXPRESS.  INC,  P.O.  Box  9799,  Uttle 
Rock,  AR  72219.  Representative:  Scott  E, 
Daniel.  P.O.  Box  9799.  Little  Rock.  AR 
72219.  Subs  10  and  35F  permits.  Broaden 
foodstiifb  (except  in  bulk],  to  "food  and 
related  products":  and  to  between 
points  in  U.S.,  under  continuing 
contract(8]  with  named  shipper. 
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Motor  Carriers;  Permanent  Auttiortty 
Decisions;  Decision-Notice 

The  following  applications,  Bled  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 
apphcant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  vtrilling,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication,  (or,  if  the 
application  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems]  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 


in  rebuttal  to  any  statement  in 
opposition. 

"To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note: — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office,  (202)  275-7326. 

Volume  No.  OP3-€72 

Decided:  May  11, 1982. 

By  the  Commission,  Review  Board  No.  2, 
members  Carleton.  Fisher,  and  Williams. 
(Member  Fisher  not  participating.) 

MC  1934  (Sub-48).  filed  April  29, 1982. 
Applicant:  THE  ARROW  UNE,  INC.,  105 
Cherry  St.,  East  Hartford,  CT  06108. 
Representative:  David  M.  Marshall,  101 
State  St..  Suite  304,  Springfield,  MA 
01103.  (413)  732-1136.  Transporting  (1) 
passengers  and  their  baggage,  in  special 
operations  and  (2)  automobiles,  in 
secondary  movement,  in  truckaway 
service,  between  points  in  Hartford  and 
Fairfield  Counties,  CT,  Middlesex 
County,  MA,  Westchester  County,  NY 
and  Bergen  County,  NH,  on  the  one 
hand,  and.  on  the  other,  points  in  FL. 

MC  1934  (Sub-49),  filed  May  3. 1982. 
Applicant:  THE  ARROW  LINE.  INC..  105 
Cherry  St..  East  Hartford,  CT  06108. 
Representative:  David  M.  Marshall,  101 
State  St..  Suite  304,  Springfield,  MA 
01103.  (413)  732-1136.  Transporting 
passengers  and  their  baggage,  in  charter 
and  special  operations,  beginning  and 
ending  at  points  in  CT,  and  Hampden 
Coimty.  MA,  and  extending  to  points  in 
the  U.S.  (except  AK  and  HI). 

MC  2455  (Sub-2),  filed  April  23, 1982. 
Apphcant:  BAYARD  TRUCKING  CO.. 
INC.,  237  Harrison  St.,  Elizabeth,  NJ 
07202.  Representative:  Robert  B.  Pepper, 
168  Woodbridge  Ave.,  Highland  Park  NJ 
08904.  (201)  572-5551.  Transporting /oot/ 
and  related  products,  between  New 
York,  NY,  Philadelphia,  PA,  and  points 
in  Fairfield  County,  CT.  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

MC  2934  (Sub-119),  filed  April  23, 
1982.  Applicant:  AERO  MAYFLOWER 
TRANSIT  COMPANY,  INC.,  9998  North 
Michigan  Rd.,  Carmel,  IN  46032. 
Representative:  James  L.  Beattey,  300  E. 
Fall  Creek  Parkway,  Suite  403, 
Indianapolis,  IN  46205,  (317)  923-8118. 
Transporting  general  commoditiea 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 


bulk),  between  points  in  the  U.S.  (except 
AK  and  HI). 

MC  2934  (Sub-121),  filed  May  3. 1982. 
Applicant:  AERO  MAYFLOWER 
TRANSIT  COMPANY,  INC.,  9998  N. 
Michigan  Rd.,  Carmel,  IN  46032. 
Representative:  W.  G.  Lowry  (same 
address  as  applicant),  (317)  875-1142. 
Transporting  household  goods,  between 
points  in  the  U.S.  (except  AK  and  HI), 
under  continuing  contract(s)  with  Jimmy 
Swaggart  Ministries,  of  Baton  ROuge. 
LA. 

MC  15735  (Sub-43).  filed  April  29. 
1982.  Applicant:  ALUED  VAN  UNES, 
INC.,  P.O.  Box  4403,  Chicago,  IL  60680. 
Representative:  Richard  V.  Merrill 
(same  address  as  applicant),  (312)  681- 
8378.  Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  General 
Mills.  Inc.  of  Minneapolis,  MN. 

MC  99455  (Sub-14),  filed  April  29, 
1982.  Applicant:  M.  H.  HILLERY,  INC.. 
90  Western  Ave.,  Allston.  MA  02134. 
Representative:  Ronald  N.  Cobert,  1730 
M  St.,  N.W.,  Suite  501,  Washington,  D.C. 
20036,  (202)  296-2900.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Freight 
Train.  Inc.  of  Chicago.  IL 

MC  107934  (Sub'48),  filed  May  4. 1982. 
Applicant:  BYRD  MOTOR  UNE, 
INCORPORATED,  P.O.  Box  828, 
Lexington,  NC  27292.  Representative: 
John  R.  Sims,  Jr.,  915  Pennsylvania  Bldg., 
425 13th  St.,  N.W..  Washington,  DC 
20004.  (202)  737-1030.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
AL.  AR.  FL.  GA,  LA.  MD,  MS,  NC,  OK, 
SC.  TN.  TX,  and  VA. 

MC  111274  (Sub-87),  filed  April  27. 
1982.  Applicant:  SCHMIDGALL 
TRANSFER,  INC.,  P.O.  Box  351,  Morton, 
IL  61550.  Representative:  Frederick  C. 
Schmidgall  (same  address  as  applicant), 
(309)  266-9773.  Transporting  paper  o/J(f 
paper  mill  products,  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Chesapeake 
Corporation,  of  West  Point,  VA. 

MC  116164(Sub-16),  filed  April  26. 
1982.  Applicant:  ARROW 
TRANSPGRTA-nON  CO..  1911  N.E.  58th 
Ave.,  Des  Moines,  lA  50313. 
Representative;  James  M.  Hodge,  3730 
Ingersoll  Ave.,  Des  Moines,  LA  50312, 
(515)  274-4985.  Transporting  (1)  building 
materials  and  refractory  products, 
between  the  facilities  of  General 
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Refractories  Company  at  points  in  the 
U.S.,  on  the  one  hand,  and,  on  the  other, 
points  in  IL,  IN,  lA,  KY.  KS,  MD,  Xfl. 
MN,  MO,  NE.  NJ.  NY.  OH.  PA.  TN,  WI 
and  WV  and  (2)  plastic  pipe,  building 
and  insulating  materials,  between  the 
facihties  of  Manville  Corporation  at 
points  in  the  U.S.,  on  the  one  hand,  and. 
on  the  other,  those  points  in  and  east  of 
ND,  SD,  NE.  KS.  OK  and  TX. 

MC 116164  (Sub-17),  filed  April  27. 
1982.  Apphcanf:  ARROW 
TRANSPORTATION  CO.,  1911  N.E.  58th 
Ave.,  Des  Moines,  lA  50313. 
Representative:  James  M.  Hodge,  3730 
Ingersoll  Ave..  Des  Moines,  LA  50312, 
(515)  274-4985.  Transporting  lumber, 
wood  products,  building  and 
construction  materials,  between  the 
facilities  of  Weyerhaeuser  Company 
and  The  Celotex  Corporation  at  points 
in  the  U.S.,  on  the  one  hand,  ^nd,  on  the 
other,  those  points  in  the  U.S.  in  and 
east  of  ND,  SD,  NE,  KS,  OK  and  TX. 

MC  120764  (Sub-4),  filed  May  3, 1982. 
Applicant:  EXPEDITE  TRUCK  LINES. 
600  S.  Maple  Ave.,  Montebello.  CA 
90640.  Representative:  William 
Davidson,  5501  Pacific  Blvd.,  Suite  200, 
Huntington  Park,  CA  90255,  (213)  589- 
6073.  Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  CA. 

MC  127505  (Sub-83),  filed  May  3, 1982. 
Applicant:  R.  H.  BOELK  TRUCK  LINES, 
INC.,  R.R.  2,  Mendota,  IL  61342. 
Representative:  Warren  A.  Goff.  109 
Madison  Ave.,  Memphis,  TN  38103,  (901) 
526-2900.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  and  distributors  of  paper 
and  paper  products,  between  points  in 
Brown  County,  WI  and  Muskogee 
County,  OK,  on  the  one  hand,  and,  on 
the  other,  points  in  AR,  CO.  IL,  IN,  KS. 
KY,  LA.  MS.  NM,  OK.  TN.  TX.  and  WL 

MC  140834  (Sob-4).  filed  April  27. 
1982.  Applicant  TURNER 
TRANSPORTATION,  INC.  RJt  #2, 
South  Second  St.,  Mitchell.  IN  47448. 
Representative:  Andrew  K.  Light.  1301 
Merchants  Haza.  East  Tower. 
IndianapoUs,  IN  46204.  (317)  638-1301. 
Transporting  transportation  equipment, 
in  drive-away  service,  between  points  in 
Jennings  and  Lawrence  Counties,  IN.  on 
the  one  hand,  and,  on  the  other,  points 
in  the  U.S.  (except  AK  and  HI). 

MC  141464  (Sub-5).  filed  April  28. 
1982.  AppUcant:  TOM  SMITH 
TRUCKING  CO..  a  corporation.  2277  N. 
Locust  St..  Canby,  OR  97013. 
Representative:  Robert  G.  Harrison.  4299 
James  Dr.,  Carson  City.  NV  89701.  (702) 
882-5649.  Transporting  food  and  related 
products,  between  points  in  CA.  OR, 
V/A,  UT,  AZ.  CO.  NM.  ID.  TX,  and  OK. 


MC  142124  (Sub-2).  filed  April  29, 
1982.  Applicant  PACKAGE  DELIVERY. 
INC.  421  W.  Tremonf  Ave..  Charlotte. 
NC  28203.  Representative:  E.  R  Van 
Deusen.  P.O.  Box  97,  Dublin.  OH  43017. 
(614)  889-2531.  Transporting  genera/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
NC  and  SC,  on  the  one  hand,  and,  on  the 
other,  points  in  NC.  SC,  GA.  TN,  KY.  VA 
andWV. 

MC  143154  (Sub-15),  filed  April  29. 
1982.  Applicant:  A  4  S  TRUCKING,  P.O. 
Box  4027,  Missoula,  MT  59806. 
Representative:  Charles  A.  Murray,  Jr.. 
2822  Third  Ave.  N.,  Billings,  MT  59101, 
(406)  252-4165.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives  and  household  goods), 
between  points  in  MT.  ID,  WA,  OR.  CA, 
UT,  NV.  AZ.  NM,  CO,  WY.  ND,  SD,  TX, 
MN,  WI,  MI,  IL.  IN.  KS,  MO,  AR.  KY. 
TN.  FL,  GA,  OH.  PA,  MD,  NY,  NJ,  MA. 
VA,  WV;  OK.  lA  and  NE. 

MC  143165  (Sub-6),  filed  April  26. 
1982.  Applicant:  MC  CLELLAND 
LUMBER  TRANSPORTS,  P.O.  Box  73, 
Cuba,  MO  65453.  Representative: 
Charles  W.  McClelland  (same  address 
as  applicant).  (314)  885-2160. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  manufacturers  and 
distributors  of  paint  and  sealers, 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(s) 
with  Prismo  Universal  Corporation,  of 
East  Point,  GA. 

MC  143185  (Sub-6),  filed  April  28, 
1982.  Applicant:  CHARLES  G.  LAWSON 
TRUCKING,  INC..  P.O.  Box  2805. 
Montgomery,  AL  36105.  Representative: 
William  P.  Jackson.  Jr.,  3426  N. 
WashingUm  Blvd..  Arlington.  VA  22210, 
(703)  525-4050.  Transporting  food  and 
related  products,  (1)  between  Baltimore. 
MD,  and  points  in  F^e  County,  AL. 
Sussex  County,  DE.  and  Vigo  County. 
IN,  (2)  between  Baltimore,  MD,  on  the 
one  hand,  tuid,  on  the  other,  ]>oints  in 
AL,  and  (3)  between  points  in  Pike 
County,  AL.  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

MC  149295  (Sab-2).  filed  April  28, 
1982.  Applicant  HAW  HOT  SHOT 
DELIVERY  SERVICE,  INC.,  13907 
Gainsville,  Houston.  TX  77015. 
Representative:  Joe  G.  Fender,  9601  Katy 
Freeway,  Suite  320.  Houston,  TX  77024, 
(713)  827-1407.  Transporting  Mercer 
commodities,  &nd  metal  products, 
between  points  in  TX  and  LA. 

MC  150724  (Sub-11).  filed  April  26. 
1982.  AppUcant  DONALD  SANTISI 
TRUCKING  COMPANY,  340  Victoria 
Rd^  P.O.  Box  4145,  Youngstovm.  OH 
44515.  Representative:  Paul  F.  Beery,  275 


E.  SUte  St.  Columbus,  OH  43215.  (614J 
228-8575.  Transporting  meats,  meat 
products  and  meat  byproducts  and 
articles  distributed  by  meat  packing 
houses,  as  described  in  Section  A  and  C 
Appendix  I,  to  the  report  in  Descriptions 
in  Motor  Carrier  Certificates,  61  M.CC 
209  and  766.  between  points  in  the  U.S. 
(except  AK  and  HI),  uiider  continuing 
contract(s)  widi  Swift  Independent 
Packing  Company  of  Chicago,  IL. 

MC  154695  (Sub-I),  filed  May  3, 19B2. 
Applicant  ATLANTIC 
TRANSPORTATION  COMPANY,  a 
corporation,  P.O.  Box  82000.  Atlanta,  GA 
30366.  Representative:  Paul  M.  Daniell. 
Suite  1200,  235  Peachtree  St,  N.E., 
Atlanta,  GA  30303,  (404)  522-2322. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  t)etween  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(s)  with  Atlantic  Steel 
Company,  of  Atlanta.  GA. 

MC  156045  (Sub-3).  filed  April  3a 
1982.  AppUcant  H.  P.  LEASING,  INC,  44 
Chandler  Dr.,  Somerset  MA  02726. 
Representative:  Francis  E.  Barrett  ]t„ 
100  Industrial  Park  Rd.,  Hingham.  MA 
02043,  (617)  749-6500.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S.,  under  continuing  contracts  with 
(1)  Eastern  Company,  d.b.a.  Eastco,  of 
Westwood,  MA.  (2)  Handy  Pax  Inc  of 
Randolph,  MA,  and  (3)  U.S.  Textile  Co., 
Ina.  of  Fall  River,  MA. 

MC  157555  (Sub-1).  filed  April  28. 
1982.  AppUcant  E.  O-AYTON  OWEN, 
d.b.a.  OWEN  TRANSPORT,  7  Glen 
Carran  Circle.  Sparks,  NV  89431. 
Representative:  Robert  G.  Harrison.  4299 
James  Drive.  Carson  City,  NV  89701. 
(702)  882-5649.  Transporting  ^e/ieAi/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
OR.  WA.  m.  CA.  NV.  UT.  CO.  AZ.  and 
NM. 

MC  158414.  filed  April  29, 19B2. 
AppUcant  HUB  TRUCKING.  INC,  P.O. 
Box  19a  U.S.  Hwy  431  So.,  Wedowee. 
AL  36278.  Representative:  Wade  H. 
Brown.  PX).  Box  217.  Bessemer,  AL 
35021,  (205)  428-8629.  Transpcwting  (1) 
lumber  and  wood  products  and  building 
materials,  between  points  in  DaUas 
County,  AL,  on  the  one  hand,  and,  on 
the  other,  poinU  in  FL,  GA.  LA.  MS.  NC 
SC  TN.  TX  and  VA.  (2)  textik  mill 
products,  between  points  in  Randolph 
County,  AL,  Berrien.  Decatur  and  Jeff 
Davis  Counties.  GA  on  the  one  hand, 
and.  on  the  other,  points  in  AR.  CA.  ID, 
IL.  IN,  Ma  OK.  OR.  TX  and  WA.  (3) 
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lumber  and  wood  products  and  furniture 
and  fixtures,  between  points  in  Clay 
County,  AL,  on  the  one  hand,  and,  on 
the  other,  points  in  AZ,  CA,  CT,  FL,  IL, 
IN.  lA.  LA.  MD,  MA,  MS.  NJ,  ^fY.  NC. 
OH.  PA.  SC.  TX  UT  and  VA.  (4) 
furniture  and  fixtures  and  metal 
products,  between  points  in  Randolph 
County,  AL,  on  the  one  hand,  and,  on 
the  other,  points  in  GA,  FL.  IL.  KY,  MD, 
MA.  MO.  NC,  OH,  SC  VA  and  DC.  and 
(5)  pre-cut  log  buildings,  building 
materials  and  lumber  and  wood 
products,  between  points  in  Whitfield 
County,  GA,  on  the  one  hand,  and,  on 
the  other,  points  in  AR,  PL.  IL.  LA,  ML 
NC.  OH.  PA,  SC.  TN,  TX  and  WV. 

MC  161494.  filed  May  3, 1982. 
Applicant:  THOMAS  O.  GOESSL.  d.b.a. 
T.O.G.  TRUCKING,  Route  1,  Box  60. 
Stetsonville.  WI  54480.  Representative: 
Standley  C.  Olsen.  Jr.,  5200  Willson  Rd,. 
Suite  307,  Edina.  MN  55424.  (612)  927- 
8855.  Transporting  such  commodities  as 
are  dealt  in  or  used  by  manufactiu^rs 
and  distributors  of  metal  products, 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(s) 
with  Arrow  Tank  &  Engineering  Co.,  of 
Minneapolis.  MN. 

MC  161645,  filed  April  28. 1982. 
Applicant:  A.W.  McAFEE.  d.b.a. 
McAFEE  TRUCKING.  Route  1.  Box  489, 
Lowell.  AR  72745.  Representative:  Don 
Garrison.  P.O.  Box  1065.  Fayetteville. 
AR  72702,  (501)  521-8121.  Transporting 
cement,  between  points  in  Allen  and 
Neosho  Counties,  KS.  and  Mayes 
County,  OK,  on  the  one  hand,  and,  on 
the  other,  points  in  Benton  County,  AR. 

MC  161704.  filed  April  27. 1982. 
Applicant  BERTS  TOWING 
RECOVERY  CORPORATION.  173rd  and 
Kennedy  Ave..  P.O.  Box  2100. 
Hammond.  IN  46323.  Representative: 
Harry  J.  Harman.  700  Harrison  Bldg..  143 
West  Market  St.,  Indianapolis.  IN  46204, 
(317)  634-4242.  Transporting  (1) 
wrecked,  disabled,  and  repossessed 
motor  vehicles,  [2]  freight  trailers,  and 
(3)  replacement  motor  vehicles  and 
freight  trailers,  between  points  in  Lake, 
Porter,  LaPorte,  and  Newton  Coimties, 
IN,  and  Cook  and  Will  Counties.  IL.  on 
the  one  hand,  and.  on  the  other,  points 
in  lA,  IL.  IN.  KS,  KY.  MA,  MI.  MN,  MO, 
NC,  ND,  NE.  NY,  OR  OK,  PA,  SC  SD. 
TN.  VA.  WL  and  WV. 

MC  161715  filed  April  27. 1982. 
Applicant  THOMAS  M.  MURPHY  AND 
RICHARD  I.  MURPHY,  8455  Verree  Rd., 
Philadelphia,  PA  19111.  Representative: 
Raymond  A.  Thistle,  Jr.,  Five  Cottman 
Ct,  Homestead  Rd.  &  Cottman  St, 
Jenkintown,  PA  19046,  (215)  576-0131. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods),  between  points  in  PA 


in  the  east  of  Bedford,  Blair,  Centre. 
Clinton,  Lycoming,  Sullivan,  and 
Bradford  Counties.  PA.  on  the  one  hand, 
and,  on  the  other,  points  in  N\. 

MC  161735.  filed  April  29. 1982. 
Applicant  MOTOR  COACH  TOURS. 
INC.  13  Syossett  Lane,  Cazenovia.  NY 
13035.  Representative:  Charles  J. 
Williams.  P.O.  Box  186.  Scotch  Plains, 
NJ  07076,  (201)  322-5030.  As  a  broker,  at 
Cazenovia.  NY.  in  arranging  for  the 
transportation  oi passengers  and  their 
baggage,  between  points  in  the  U.S. 
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Decided:  May  12. 1S82. 

By  the  Commission.  Review  Board  No.  2. 
Members  Carleton.  Fisher,  and  Williams. 
(Member  Fisher  not  participating.) 

MC  89716  (Sub-59),  filed  May  3, 1982. 
Applicant  DICK  JONES  TRUCKING, 
P.O.  Box  965,  PowelL  WY  82435. 
Representative:  Jerome  Anderson.  100 
Transwestem  L  Billings,  MT  59101,  (406) 
248-2611.  Transporting  [1]  petroleum, 
natural  gas  and  their  products,  between 
points  in  WY.  on  the  one  hand.  and.  on 
the  other,  points  in  ND,  SD,  NE  and  CO, 
and  (2)  crude  petroleum,  between  points 
in  ND  and  SD,  on  the  one  hand,  and,  on 
the  other,  points  in  MT,  WY  and  CO. 

MC  125386  (Sub-2).  filed  May  3. 1982. 
Applicant:  BULLOCK'S,  INC.  East 
Monroe  St,  Maquoketa,  lA  52060. 
Representative:  Carl  E.  Munson,  469 
Fischer  Bldg..  P.O.  Box  796,  Dubuque.  lA 
52001.  (319)  557-1320.  Transporting 
metal  products,  between  points  in  Scott 
County  LA.  on  the  one  hand.  and.  on  the 
other,  points  in  the  U.S.  (except  AK  and 
HI). 

MC  143786  (Sub-7).  filed  May  4. 1982. 
Applicant  HAL  MAST  TRUCKING  CO., 
INC.,  Route  1,  Box  259.  Sugar  Grove,  NC 
28679.  Representative:  William  P. 
Farthing,  Jr.,  1100  Cameron-Brown  Bldg^ 
Charlotte,  NC  28204,  (704)  372-e73a 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.,  tmder 
continung  contract(s]  with  Associated 
Meats,  Inc.,  of  Silver  Spring,  MD,  and 
Swift  Independent  Packing  Company,  of 
Chicago,  IL 

MC  152146  (Sub-4),  filed  May  3, 1982. 
AppUcant  FAR  WEST 
TRANSPORTERS,  INC.,  14901  Chandler 
Rd.,  Omaha,  NE  68138.  Representative: 
Arlyn  L  Westergren.  9202  W.  Dodge  St, 
Suite  201,  Omaha.  NE  68114,  (402)  397- 
7033.  Transporting  building  materials, 
between  points  in  Douglas  and  Sarpy 
Counties.  NE,  on  the  one  hand,  and,  on 
the  other,  points  in  AZ.  CA.  CO.  ID.  NV, 
NM,  OK.  TX.  UT  and  WY. 


MC  152706  (Sub-5).  filed  May  4. 1982. 
Applicant:  MIDWEST  OIL  TRANSIT. 
INC.  P.O.  Box  68023,  Indianapolis,  IN 
46268.  Representative:  Robert  B.  Hebert 
777  C  of  C  Bldg..  Indianapolis,  IN  46204. 
(317)  639-4511.  Transporting  pefro/euni 
and  coal  products,  between 
Indianapohs,  IN  and  Louisville,  KY,  on 
the  one  hand,  and,  on  the  other,  points 
in  Champaign  and  Vermilion  Counties. 
IL 

MC  160596,  filed  April  29. 1982. 
Applicant:  NANCY  BAER  TRUCKING 
INC.  880  Conrad  Ave..  Jasper.  IN  47546. 
Representative:  Barbara  J.  Gears,  2225 
Hwry  41 -North,  Evansville,  IN  47711. 
(812)  423-0389.  Transporting  cleaning 
compounds,  gym  bags,  molded  plastic 
articles,  greeting  cards,  suntan  products 
and  bath  products,  between  Cincinnati, 
OH.  and  points  in  Robertson  County. 
TN.  Green  County.  KY,  Calhoun  County. 
AL  and  Hidalgo  County,  TX,  on  the  one' 
hand,  and,  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  Nasco  Inc. 
and  its  subsidiaries. 

MC  160906,  filed  May  3, 1982. 
Applicant:  LEE  LUNDE,  d.b.a.  VIKING 
OIL  AND  HOTSHOT  SERVICES. 
Mohall,  ND  58761.  Representative: 
Charles  E.  Johnson,  Box  2056,  Bismarck, 
ND  58502.  (701)  756-7112.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Dover 
Corporation — Norris  Division,  of 
Williston.  ND.  and  National  Supply 
Company,  a  division  of  Armco  Ina,  of 
MohaU.  ND. 

MC  161586,  filed  May  3. 1982. 
Applicant:  JACK  GREESON,  d.b.a. 
GREESON  TRUCKING,  304  N  8th  St, 
Midlothian,  TX  76065.  Representative:  D. 
Paul  Stafford.  P.O.  Box  45538.  Dallas.  TX 
75245.  (214)  358-3341.  Transporting 
chemicals  and  related  products, 
between  points  in  Ellis  County,  TX,  on 
the  one  hand.  and.  on  the  other,  points 
in  NM,  NY.  NJ.  NC  GA.  MO  and  ML 

MC  161788.  filed  April  30. 1982. 
Applicant:  K  4  L  TRANSPORT.  INC.. 
417  Washington  Ave..  North  Haven.  CT 
06473.  Representative:  Jack  L  Schiller, 
123-60  83rd  Ave..  Kew  Gardens,  NY 
11415,  (212)  263-2078.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
CT.  on  the  one  hand,  and,  on  the  other, 
points  in  AR.  CA.  CO,  FL  GA.  L\.  IL  IN. 
KS,  KY.  LA,  MA.  MD,  ME.  MI.  MN,  MO. 
NC.  NH,  NJ,  NY,  OH.  OK.  OR.  PA.  RL 
SC.  TN.  TX,  VA,  VT.  WA,  WI.  WV  and 
DC 


MC  161796,  filed  May  3. 1982. 
Applicant:  JERRY  D.  RAINEY.  d.b.a.  J-R. 
Express,  Greenland  Road,  Anderson. 
SC  29622.  Representative:  Clyde  W. 
Carver.  P.O.  Box  720434.  Atlanta.  GA 
30328.  (404)  256-4320.  Transporting 
-  general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Clark- 
Schwebel  Fiber  Glass  Corporation,  of 
Anderson.  SC. 
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Decided:  May  11. 1982. 

By  the  Commission,  Review  Board  No.  2, 
Members  Carleton.  Fisher,  and  Williams. 
(Member  Fisher  not  participating.) 

MC  44927  {Sub-5).  filed  May  4. 1982. 
Applicant:  PRO  EXPRESS,  1225  W. 
Washington  Blvd..  Montebello.  CA 
90640.  Representative:  Wyman  C. 
Knapp,  Suite  1800.  707  Wilshire  Blvd.. 
Los  Angeles.  CA  90017.  (213)  627-8471. 
Transporting  electrical  equipment  and 
supplies,  between  points  in  Los  Angeles, 
Orange.  Santa  Barbara.  Ventiu-a,  San 
Bernardino.  Riverside,  and  San  Diego 
Counties,  CA. 

MC  143406  (Sub-6),  filed  May  5, 1982. 
Applicant:  MICHEL  PROPERTIES,  INC., 
Stenersen  Lane.  Cockeysville.  MD  21030. 
Representative:  Walter  T.  Evans.  4304 
East-West  Hwy,  Bethesda,  MD  20814, 
(301)  657-2636.  Transporting  ^e/;era/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  Nabisco 
Brands,  Inc.,  of  New  York.  NY.  and  its 
subsidiaries. 

MC  143446  (Sub-5).  filed  May  5, 1982. 
Applicant:  McCALUSTER  BROTHERS. 
INC.,  510  Signal  Dr.,  P.O.  Box  2114,  Rock 
Springs,  WY  82901.  Representative: 
Ward  A.  White,  P.O.  Box  568,  Cheyenne. 
WY  82001.  (307)  634-2184.  Transporting 
(1)  Mercer  commodities,  and  (2)  those 
commodities  which  because  of  their  size 
or  weight  require  the  use  of  special 
handling  or  equipment,  between  those 
points  in  the  US.  (except  AK  and  HI),  in 
and  west  of  ND,  SD.  NE.  KS.  OK.  TX 
and  LA. 

MC  143787  (Sub-9).  filed  April  30. 
1982.  Applicant:  ADMIRAL 
TRANSPORT  CORPORATION.  921 
PuUiam  Ave..  Worland.  WY  82401. 
Representative:  Winston  A.  Hollard, 
P.O.  Box  1189.  Arvada.  CO  80001-1169. 
(303)  425-0384.  Transporting  non- 
alcoholic beverages,  between  points  in 
Weber  County.  UT.  on  the  one  band, 
and.  on  the  other,  points  in  AZ.  CO,  ID, 
NM.  MT.  NV  and  WY,  under  continuing 
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contract(8)  with  Admiral  Beverage 
Corporation,  of  Ogden.  UT. 

MC  144177  (Sub-2).  filed  May  6. 1982. 
Applicant:  BILL'S  MOBILE  HOME 
TRANSPORT.  INC..  4900  Laurel  Rd.. 
Billings.  MT  59101.  Representative:  Joel 
E.  Guthals.  P.O.  Box  1977.  Billings,  MT 
59101,  (406)  245-3071.  Transporting  (1) 
trailers  designed  to  be  transported  by 
passenger  automobiles  and  other 
vehicles,  and  (2)  buildings  and  buildings 
in  sections,  between  points  in  AZ,  CO, 
ID.  KS,  MT.  NE,  NV.  MN.  ND.  OK,  OR, 
SD,  UT,  WA  and  WY. 

MC  146807  (Sub-38).  filed  May  3. 1982. 
Applicant:  S-n-W  ENTERPRISES.  INC., 
P.O.  Box  1131.  Wilkes-Barre.  PA  18702. 
Representative:  Edward  F.  V. 
Pietrowski.  430  Scranton  Life  Bldg., 
Scranton.  PA  18503.  (717)  346-5761. 
Transporting  periite,  between  points  in 
Lake  County.  E,  on  the  one  hand,  and, 
on  the  other,  points  in  MD.  PA.  NY.  NJ. 
MO.  IN.  TN.  OK,  KS,  LA,  TX,  OH,  ML 
AR.  GA,  FL.  NC,  SC  VA  and  DC. 

MC  151837  (Sub-4).  filed  May  3. 1982. 
Apphcant:  LARRY  BREEDEN 
TRUCKING.  INC..  1301  FayetteviUe  Rd., 
Van  Buren,  AR  72956.  Representative: 
Don  Garrisioa  P.O.  Box  1065. 
FayetteviUe.  AR  72702.  (501)  521-8121. 
Transporting  paper  articles  and  plastic 
articles,  between  points  in  Sebastian 
County,  AR,  on  the  one  hand,  and.  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

MC  159367  (Sub-1),  filed  May  3, 1982. 
Applicant:  MID-AMERICA  TRAVEL 
CENTERS.  INC..  508  6th  St..  Grundy 
Center.  lA  50638.  Representative: 
Martha  Martell,  600  Fifth  Ave.  Plaza, 
Des  Moines.  lA  50309,  (515)  282-6068. 
Transporting  passengers  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  in  round-trip  charter 
operations,  beginning  and  ending  at 
points  in  Blackhawk  County,  lA,  and 
extending  to  points  in  the  U.S.  (including 
AK,  but  excluding  HI). 

MC  161837,  filed  May  4. 1982. 
Applicant:  FIRST  NATIONAL  TRAVEL 
SERVICE,  INC.,  126  E.  Main  St.. 
Norman,  OK  73069.  Representative: 
Glenda  Heinsius  (same  address  as 
applicant).  (405)  364-1130.  To  operate  as 
a  broker,  at  Norman.  OK,  in  arranging 
for  the  transportation  of  passengers  and 
their  baggage,  between  points  in  OK,  on 
the  one  liand,  and,  on  the  other,  points 
in  the  U.S.  (except  AK  and  HI). 

Volume  Na  OP4-170 

Decided:  May  11, 1982. 

By  the  Commission.  Review  Board  No.  2, 
Members  Carleton.  Fisher,  and  Williams. 
(Member  Fisher  not  participating.) 

Applicant:  POLMAN  TRANSFER. 
INC.,  Rt  3  Box  47a  Wadena,  MN  56482. 


Representative:  Robert  P.  Sack.  837 
Apollo  Rd..  Eagan.  MN  55121.  (612)  452- 
8770.  Transporting  food  products. 
between  points  in  Todd  County.  MN.  on 
the  one  hand,  and,  on  the  other,  points 
in  the  U.S.  (except  AK  and  HI). 

MC  144547  {Sub-16).  filed  April  2a 
1982.  Applicant-  LEASING  SYSTEMS. 
INC..  1346  E.  Taylor  St.  San  Jose.  CA 
95133.  Representative:  Gary  L.  Teskey 
(same  address  as  applicant).  (406)  286- 
3051.  Transporting  Liquor,  wine,  and 
distilled  products,  between  points  in 
AZ.  CA.  ID,  NM.  OR,  UT,  WA,  WY.  CO. 
TX,  OK,  KS,  NE,  NV,  lA,  MO.  and  IL. 
under  continuing  contract(8)  with  Frank- 
Lin  Distillers,  a  Corporation,  of  San  Jose, 
CA. 

MC  161827.  filed  May  3. 1982. 
Applicant  A.  M.  DELIVERY  EXPRESS, 
INC,  P.O.  Box  16235.  Chattanooga.  TN 
37416-0235.  Representative:  Edward  L. 
Moore.  Rt  #3,  Box  148.  Decatur.  TN 
37322.  (615)  334-«)50.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI). 

MC  156227  (Sub-1).  filed  May  3, 1982. 
Applicant  STATELINE  SYSTEMS,  INC, 
P.O.  Box  10102a  Nashville.  TN  372ia 
Representative:  Stephen  L  Edwards.  806 
Nashville  Bank  &  Trust  Bldg..  315  Union 
St.  Nashville,  TN  37201.  (615)  244-292& 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  (a)  between  points  in  TN,  on  the 
one  hand,  'and,  on  the  other,  points  in 
AL,  AR.  GA,  KY,  MS,  and  TN,  and  (b) 
between  points  in  Wilson  County,  TN, 
on  the  one  hand.  and.  on  the  other, 
points  in  Charleston  County.  SC 

MC  158657,  filed  May  4. 1982. 
Applicant:  PATRICK  A.  BARRETT. 
d.b.a.  SHAMROCK  ENTERPRISES.  2540 
Gail  Dr..  Riverside.  CA  92509. 
Representative:  Robert  Fuller.  13215  E. 
Penn  St.  Ste.  310,  Whittier.  CA  90602, 
(213)  945-3002.  transporting  pe£ro/eum 
products,  between  points  in  CA.  on  the 
one  hand.  and.  on  the  t>ther,  points  in 
AZ,  CO,  ID,  MT.  ND,  NM,  NV,  TX,  UT. 
andWY. 

MC  159467  (Sub-2),  filed  May  3. 1982. 
Applicant  JOOR  TRUCKING.  INC, 
52nd  St.,  New  Rochelle,  NY  10801. 
Representative:  Michael  R.  Werner,  241 
Cedar  Lane,  Teaneck.  NJ  07666,  (201) 
836-1144.  Transporting  genera/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Seven-Up 
Bottling  of  St  Louis,  of  Hazelwood,  MO. 
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Decided:  May  11, 19S2. 
By  the  Commission.  Review  Board  No.  3, 
Members  Krock.  Joyce,  and  Dowell. 

MC  31389  (Sub-338).  filed  May  3, 1982. 
Applicant:  McLEAN  TRUCaONG 
COMPANY.  P.O.  Box  213,  Winaton- 
Salem,  NC  27154.  Representative:  Daniel 
R.  Simmons  (same  address  as 
applicant],  919-721-2433.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S.  under  continuing  contract(s) 
with  Union  Carbide  Corporation  of 
Danbury,  CT. 

MC  37398  (Sub-5).  Bled  May  3. 1962. 
Applicant:  JOHN  J.  BOYCE 
TRANSPORTATION.  INC..  West  End 
Ave..  P.O.  Box  663,  Hammonton,  NJ 
08037.  Representative:  Alan  Kahn,  1430 
Land  Title  Bldg.,  Philadelphia,  PA  19110. 
215-561-1030.  Transporting  food  and 
related  products,  (except  in  bulk), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  130189  (Sub-3),  filed  May  3. 1982. 
Applicant:  SHENANDOAH  TOURS, 
INC..  2309  Poplar  St..  Staunton,  VA 
24401.  Representative;  Robert  E. 
Everidge  (same  as  applicant),  70S-885- 
1528.  As  a  broker  at  points  in  VA,  in 
arranging  for  the  transportation  of 
passengers  and  their  baggage  in  the 
same  vehicle  with  passengers,  between 
points  in  the  U.S. 

MC  142849  (Sub-8).  filed  May  3, 1982. 
Applicant  H.  O.  SMESTAD  CO.,  P.O. 
Box  2904,  Great  Falls,  MT  59403. 
Representative:  Timothy  R.  Stivers,  P.O. 
Box  1576,  Boise,  ID  83701,  (208)  343-3071. 
Transporting  such  commodities  as  «te 
dealt  in  by  grocery  and  food  business 
houses,  between  points  in  the  MT,  ND. 
and  WY,  on  the  one  hand  and,  on  the 
other,  points  in  CA.  MT,  ND,  OR.  TN, 
WA,  and  WY. 

MC  144999  (Sub-10).  filed  May  3, 1982. 
Applicant:  JEM  TRUCKING  COMPANY. 
INC.,  P.O.  Box  217,  Wilkesboro,  NC 
28697.  RepresentaUve:  Fred  W.  Johnson. 
Jr..  P.O.  Box  1291.  Jackson,  MS  39205, 
(601)  355-3543.  Transporting /oorf  on<y 
related  products  between  points  in  U.S. 
(except  AK  and  HI),  under  continuing 
contracts  with  Geraphyl,  Inc^  of  Bristol 
TN,  and  Lowe's  Food  Stores  of 
Wilkesboro.  NC. 

MC  148299  (Sub-1).  filed  April  28. 
1982.  Applicant:  CHAMY  TRANSPORT 
LTD..  3080  Bernard  Pilon  St.  St.  Madiieu 
de  BeloeiL  Quebec.  Canada  J3G  435. 
Representative:  W.  Norman  Charles. 
P.O.  Box  724,  Glens  Falls,  NY  12801, 
518-792-0957.  Transporting  in  foreign 
commerce  general  commodities  (except 
claeees  A  and  B  explosives  and 


household  goods),  between  ports  of 
entry  on  the  international  boundary  line 
between  the  United  States  and  Canada, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (including  AK  but 
excluding  HI). 

MC  151118  (Sub-22).  filed  May  3. 1982. 
Applicant  MDR  CARTAGE.  INC.,  516 
West  Johnson.  Jonesboro,  AR  72401. 
Representative:  Douglas  C  Wynn,  P.O. 
Box  1285,  Greenville,  MS  38701,  (601) 
335-357&  Transporting  transportation 
equipment  between  points  in  Craighead 
County.  AR.  on  the  one  hand.  and.  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

MC  151359  (Sub-3).  filed  May  3, 1982. 
Applicant:  PAC-WEXT  CARRIERS. 
INC..  P.O.  Box  873.  Los  Alamitos.  CA 
9072a  Representative:  Miles  L  Kavaller. 
315  S,  Beverly  Dr.,  Suite  315,  Beverly 
Hills.  CA  90212,  (213)  277-2323. 
Transporting  general  commodities 
(except  household  goods,  classes  A  and 
B  explosives,  and  commodities  in  bulk), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  152808,  filed  April  27. 1982. 
Applicant:  NICHOLSON  TRUCKING. 
INC..  1532  S.E.  3rd  Ave.,  Portland,  OR 
97214.  "Representative:  Paul  C.  Nicholson 
(same  address  as  applicant),  503-235- 
8375.  Transporting  general  commodities 
(exept  classes  A  and  B  explosives,  and 
household  goods),  between  points  in  AZ. 
CA.  CO.  ID,  MT,  NE,  NM.  NV.  OK,  OR, 
TX,  UT.  WA.  and  WY. 

MC  159829,  filed  May  3, 1982. 
Applicant:  CONSOUDATED  SHIPPERS, 
INC.,  P.O.  Box  962.  North  U ttle  Rock. 
AR  72115.  Representative:  James  M. 
Duckett  221  W.  2nd.  Suite  411.  Little 
Rock.  AR  72201.  (501)  375-3022. 
Transporting  ^nenj/  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  AR,  KS.  KY. 
GA.  AL.  TN.  MS,  LA,  OK,  MO.  TX.  and 
CA. 

MC  160859.  filed  April  30, 1982. 
Applicant:  ABBOTT  BROTHERS 
TRUCKING.  INC..  Route  8.  Palm  St. 
Paragould,  AR  72450.  Representative: 
James  M.  Duckett  Suite  411.  221  West 
2nd.  Little  Rock,  AR  72201.  501-375- 
3022.  Transporting  lumber  and  wood 
products,  between  points  in  Craighead 
County,  AR.  on  the  one  hand,  and,  on 
the  other,  points  In  NE.  TX.  MO,  IL.  MS 
andFL 

MC  161788.  filed  April  30, 1982. 
Applicant  E.  MAC  TRANSPORTATION 
CO.,  INC  38  West  River  St.,  Providence, 
RI  02904.  Repnsentative:  Richard  M. 
Passalacqua.  84  State  St,  Boston.  MA 
02109,  n7-227-WSO.  Transporting 
geaemJ  eemmedities  (except  cksaes  A 


and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
MA  and  RI,  on  the  one  hand.  and.  on  the 
other,  points  in  ME.  NH,  VT.  MA.  RI. 
CT.  NY.  NJ.  PA  and  NC 

MC  181799  (Sub-1).  filed  May  3, 1982. 
Applicant:  DAVE  R.  GRANT  HAY.  INCr 
910  W.  24th  St..  Ogden.  UT  84401. 
Representative:  Bruce  W.  Shand.  311  S. 
State  St..  Suite  280,  Salt  Lake  City,  UT 
84111.  (801)  531-1300.  Transporting  (1) 
metal  products  and  (2)  lumber,  wood 
products,  and  (3)  building  materials 
(except  those  in  (1)  and  (2)  above), 
between  points  in  AZ,  CA,  CO,  ID,  IL. 
MT,  NM,  NV,  OR.  TX,  UT.  WA.  and 
WY. 

MC  161809.  filed  May  4, 1982. 
Applicant:  B  &  S  TRANSPORTATION. 
INC..  915  Visco  Drive,  Nashville,  TN 
37210.  Representative:  Rebecca  Lyford. 
J.  C.  Bradford  Bldg..  Suite  916.  Nashville, 
TN  37219,  (615)  255-0441.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  (a)  between  points 
In  Williamsom.  Rutheriford.  Dickson, 
Davidson.  Wilson,  Montgomery. 
Cheatham,  Robertson,  and  Sumner 
Counties,  TN,  on  the  one  hand,  and,  on 
the  other,  points  in  Chirstian.  Todd, 
Caldwell.  Muhlenberg.  Hopkins. 
Webster,  McLean,  Henderson,  and 
Daviess  Counties,  KY,  and  Vanderburg 
County.  IN.  (b)  between  points  in 
Williamson.  Rutherford,  Dickson, 
Davidson,  and  Cheatham  Counties.  TN, 
on  the  one  hand,  and,  on  the  other, 
points  in  Montgomery  County,  TN.  and 
(c)  between  points  in  Christian.  Todd, 
Caldwell  Muhlenberg,  Hopkins, 
Webster.  McLean.  Henderson,  and 
Daviess  Counties,  KY,  on  the  one  hand, 
and.  on  the  other,  points  in  Vanderburg 
County,  IN. 
Agatha  L.  Merganovkh, 
Secretary. 

(FR  Doc  ■l-134a  PlM  S-U-12  8:4$  IbI 
MUMM  coot  703S-S1-M 


Motor  Carriara;  Pamianant  Autt>ority 
Daciaiona;  Daciaion-Notica 

The  following  applications,  filed  on  or 
after  February  9. 1981.  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Registar  on  December  31. 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Fetleral  Ragister  issue  of 
December  3. 1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
applioition  most  follow  the  rules  under 
49  CFR  1100.252.  Applications  may  be 
protested  only  on  ttie  grounds  that 
applicant  is  not  fit  wiUizig.  and  able  to 
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provide  the  transportation  service  or  to 
comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  pubhcation  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  ntness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  service  proposed,  and  to  cordorm  to 
the  requirements  of  Title  49.  Subtitle  IV, 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Pohcy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
application  later  become  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  apphcant 
maintains  appropriate  compliance.  The 
imopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authorify  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  dupUcaUon  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

.    Not&— All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 


where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  die 
Ombudsman's  Office,  (202)  275-7328. 

Volume  No.  OP  »-71 

Decided:  May  11. 1982. 

By  the  Commission.  Review  Board  No.  2, 
Members  Carleton.  Fisher,  and  Williams. 
(Memt>er  Fisher  not  participating.) 

MC  41294  (Sub-3).  filed  April  28. 1982. 
Applicant:  UNITED  RIGGING  & 
HAULING.  INC.  6701  Ammendals  Rd.. 
Beltsville,  MD  30705.  Representaitive: 
John  R.  Sims.  ]t.,  915  Pennsylvania  Bldg.. 
425 13th  St.  N.W..  Washington.  D.C. 
20004,  (202)  737-1030.  Transporting,  for 
or  on  behalf  of  the  United  States 
Government  general  commodities 
(except  used  household  goods, 
hazardous  or  secret  materials,  and 
sensitive  weapons  and  munitions), 
between  points  in  the  U.S. 

MC  50185  (Sub-2).  filed  April  23. 1982. 
Applicant  CROZIER  BROS.  VAN 
LINES.  INC.,  480  Tarrytown  Rd..  White 
Plains,  NY  10807.  Representative:  Robert 
J.  Gallagher.  1000  Connecticut  Ave.. 
N.W.,  Suite  1200.  Washington.  E>C  20423. 
Transporting  shipments  weighing  100 
pounds  or  less,  if  transported  in  a  motor 
vehicle  in  which  no  one  package 
exceeds  100  pounds,  between  points  in 
the  U.S.  (except  AK  and  HI). 

MC  157555,  filed  April  IZ  1982. 
Applicant  E.  CLAYTON  OWEN.  d.b.a. 
OWEN  TRANSPORT,  3344  Good  Hope 
Ln.,  Sparks,  NV  89431.  Representative: 
Robert  G.  Harrison,  4299  James  Dr.. 
Carson  Gty.  NV  89701.  (702)  882-5649. 
Transporting,  for  or  on  behalf  of  the 
United  States  Government,  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions), 
betweeen  points  in  the  U.S.  (except  AK 
and  HI). 

MC  161665.  filed  April  23, 1982. 
Applicant  LYONS  TRANSPORT,  Route 
1,  Loyal,  WI 54446.  Representative: 
Michael  J.  Lyons  (same  address  as 
applicant),  (715)  255-9281.  Transporting 
food  and  other  edible  products  and 
■  byproducts  intended  for  human 
consumption,  (except  alcoholic 
beverages  and  drugs)  agricutural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  WL  on  the  one  hand.  and.  on  the 
other,  points  in  CA. 

MC  161684,  filed  April  27, 1982. 
Applicant  SERVICE  BROKERAGE, 
INC.,  P.O.  Box  356,  Oneida,  TN  37841. 
Representative:  Marshall  Kragen.  1919 
Pennsylvania  Ave.,  N.W.,  Washington. 
DC  20008,  (202)  466-3778.  As  a  broker  of 
general  ammodities  (except  household 


goods),  between  points  in  the  U.S. 
(except  AK  and  HI). 

MC  161794.  filed  April  30. 1982. 
Applicant  R. ).  BAKER.  112  S. 
Glenwood  Ave.,  Aldan.  PA  190ia 
Representative:  R.  J.  Baker  (same 
address  as  applicant),  (215)  622-515a  As 
a  broker  of  general  commodities  (except 
household  goods),  between  points  in  the 
U.S. 

Vohmie  No.  OP4-171 

Decided:  May  11. 1982. 

By  the  Commission.  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 
(Meml)er  Fisher  not  participating.) 

MC  161787,  filed  April  30, 1982. 
Applicant  EARL  KEGLEY  AND  SAME 
WnUAMS,  d.b.a.  KEGLEY  DAIRY.  P.O. 
Box  28,  Front  St.  Piggott,  AR  72454. 
Representative:  Thomas  B.  Staley,  1550 
Tower  Bldg.,  Littie  Rock,  AR  72201.  (501) 
375-9151.  Transporting  food  and  other 
edible  products  and  byproducts 
intended  for  human  consumption 
(except  alcoholic  beverages  and  drugs). 
agricultural  limestone  and  fertilizers, 
and  other  soil  conditioners  by  the  owner 
of  the  motor  vehicle  in  such  vehicle, 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  161807,  filed  May  3, 1982. 
Applicant  M.C  NOLEN,  d.b.a.  PGA 
DISTRIBUTION,  P.O.  Box  820321, 
Dallas,  TX  75382.  Representative:  M.C 
Nolen  (same  address  as  appUcant),  (214) 
494-4091.  As  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  161817,  filed  May  3, 1982. 
Applicant  WESTERN  OVERSEAS 
CORPORATION,  2801  Temple  St,  Long 
Beach,  CA  90806.  Representative: 
Michael  F.  Dugan,  (same  address  as 
appUcant),  (213)  595-0616.  As  a  broker 
of  general  commodities  (except 
household  goods),  between  points  in  the 
U.S.  (except  AK  and  HI). 

Vfdume  No.  OPS-IO? 

Decided:  May  11, 1982. 

By  the  Commission,  Review  Board  Na  3. 
Members  Krock.  Joyce,  and  Dowell. 

MC  155779  (Sub-4),  filed  April  27. 
1982.  Apphcant  DIAMONDHEAD 
FREIGHT  SYSTEM.  INC.  P.O.  Box  462. 
Decatiir.  IN  46733.  Representative:' 
Andrew  K.  Light  1301  Merchants  IHaza. 
East  Tower,  Indianapolis,  IN  46204,  (317) 
638-1301.  Transporting,  for  or  on  behalf 
of  the  United  States  Government 
general  commodities  (except  used 
household  goods,  hazardous  or  secret 
materials,  and  sensitive  weapons  and 
munitions),  between  points  in  the  U.S. 
(except  AK  and  HI). 
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MC 161818,  filed  May  3, 1962. 
Applicant:  SEAPOOL,  INC..  333  Flower 
St.,  Los  Angeles,  CA  90071. 
Representative:  Milton  W.  Flack,  8484 
Wilshire  Blvd.,  #840,  Beveriy  HUls.  CA 
90211,  (as)  655-3573.  To  operate  as  a 
broker  of  generaJ  commodities  (except 
lioiiaehoid  goods),  between  points  in  the 
U.S.  (except  AK  and  HI). 
Agatha  L  Mergenovich, 
Secretary. 

[FR  Doc  B2-1M80  Filed  5-18-S2:  »M  un] 
BILLMQ  CODE  7<03»-01-H 


[VoluiM  No.  OP4-168] 

Motor  Carriers;  Reput)licationa  of 
Grants  of  Operating  Rigtits  Auttiority 
Prtor  to  Certification;  Permanent 
Authority  Decision;  Notice 

May  12, 1982. 

The  foUowing  grants  of  operating 
rights  authorities  are  republished  by 
order  of  the  Commission  to  indicate  a 
broadened  grant  of  authority  over  that 
previously  noticed  in  the  Federal 
Register. 

An  original  and  one  copy  of  a  petition 
for  leave  to  intervene  in  the  proceeding 
must  be  filed  with  the  Commission 
within  30  days  after  the  of  his  Federal 
Register  notice.  Such  pleading  shall 
address  specifically  the  is8ue(s) 
indicated  as  the  purpose  for 
republication.  A  copy  of  the  pleading 
shall  be  served  concurrently  upon  the 
carrier's  representative,  or  carrier  if  no 
representative  is  named. 

MC  103967  (Sub-28)  (republication), 
filed  January  5, 1982;  published  in  the 
Federal  Register  issue  of  February  9. 
1962;  and  republished  this  issue. 
Applicant:  CARRIER  VAN  SERVICE, 
INC.,  3041  Paseo.  Kansas  City,  MO 
64109.  Representative:  David  Earl 
Tinker,  Suite  1112, 1000  Connecticut 
Ave..  N.W.,  Washington.  DC  20036. 

In  a  decision  by  the  Commission, 
Review  Board  Number  2  decided  April 
22, 1982,  and  finds  that  performance  by 
the  applicant  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
cqmmerce,  over  irregular  routes, 
transporting  household  goods,  (1) 
between  points  in  Arizona,  Califomia, 
New  Mexico,  Oklahoma,  Texas, 
Maryland,  North  Carolina,  and  South 
Carolina;  and  (2)  between  points  in 
Kansas  and  Missouri,  on  the  one  hand, 
and,  on  the  other,  points  in  Arizona, 
Califomia,  New  Mexico,  Oklahoma, 
Texas,  Maryland,  North  Carolina,  and 
Sotith  Carolina;  will  serve  a  useful 
purpose,  responsive  to  a  public  demand 
or  need.  Applicant  is  fit  willing,  and 
able  properly  to  perform  the  granted 


service  and  to  conform  to  statutory  and 
administrative  requirements. 

Nols<— Die  pinpote  of  this  republicatioa  la 
to  include  part  2  above,  in  the  scope  of 
authority  granted. 

MC  157457  (Sub-1)  (republication), 
filed  November  9, 1981;  published  in  the 
Federal  Register  issue  of  December  1, 
1981;  and  republished  this  issue. 
Applicant:  CONGOLEUM  CARTAGE 
CORPORATION.  2323  S.  17th  St., 
Elkhart.  IN  46514.  Representative:  R 
Barney  Firestone,  10  S.  LaSalle  St.,  Suite 
1600,  Chicago,  IL  60603, 1%one:  (312) 

263-ieoa 

In  a  decision  by  the  Commission. 
Review  Board  Nuunber  3,  decided  April 
7. 1981,  and  finds  that  performance  by 
the  applicant  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes, 
transporting  (1)  furniture  and  fixtures; 
and  (2)  plastic  products,  between 
Seattle,  WA;  St.  Louis,  MO; 
Philadelphia,  PA;  Roanoke,  VA;  and 
Knoxville,  TN;  and  points  in  Los 
Angeles  County,  CA;  Marathon  County. 
WI;  Winston  Covmty,  AL;  Marion 
County.  MS;  and  Logan  County,  OK;  cmd 
points  in  Florida.  North  Carolina, 
Georgia,  and  Arkansas,  on  the  one  hand, 
and,  on  the  other,  points  in  Alabama, 
Georgia,  South  Carolina,  Michigan, 
Florida,  North  Carolina,  Arizona,  Idaho, 
Oregon.  Texas,  Missouri,  Kansas, 
Indiana.  Mississippi,  California, 
Pennsylvania,  Virginia,  Tennessee, 
Wisconsin,  Illinois,  Kentucky,  Nevada, 
New  Yoiic,  Massachusetts,  and  Ohio; 
will  serve  a  useful  pubic  purpose, 
responsive  to  a  pubhc  demand  or  need. 
Applicant  is  fit  willing,  and  able 
properly  to  perform  the  granted  service 
and  to  conform  to  statutory  and 
administrative  requirements. 

Note. — The  purpose  of  this  republication  is 
to  include  points  in  Los  Angeles  County,  CA. 
in  the  scope  of  authority. 

By  tlie  Commission. 
Agatiia  L.  i>iwjaiio»kii. 
Secretary. 

[FK  Doc  K-1M7«  FOad  S-18-82:  K«  im] 


Motor  Carrtor  Temporary  Auttwrtty 


The  following  are  notices  of  filing  of 
applications  for  temporary  authority 
under  Section  10928  of  the  Interstate 
Commerce  Act  and  in  accordance  with 
the  provisions  of  49  CFR  1131.3.  These 
rules  provide  that  an  original  and  two 
(2)  copies  of  protests  to  an  application 
may  be  filed  with  the  Regional  Office 
named  in  die  Federal  Register 
puUicstion  BO  later  than  the  15th 


calendar  day  after  the  date  die  notice  of 
the  filing  of  the  application  is  published 
in  the  Federal  Register.  One  copy  of  the 
protest  must  be  served  on  the  applicant, 
or  its  authorized  representative,  if  any, 
and  the  protestant  must  certify  that  such 
service  has  been  made.  The  protest  must 
identify  the  operating  authority  upon 
which  it  is  predicated,  specifying  the 
"MC"  docket  and  "Sub"  number  and 
quoting  the  particular  portion  of 
authority  upon  which  it  relies.  Also,  the 
protestant  shall  specify  the  service  it 
can  and  will  provide  and  the  amount 
and  type  of  equipment  it  will  make 
available  for  use  in  connection  with  the 
service  contemplated  by  the  TA 
application.  The  weight  accorded  a 
protest  shall  be  governed  by  the 
completeness  and  pertinence  of  the 
protestant's  information. 

Except  as  otherwise  specifically 
noted,  each  applicant  states  that  there 
will  be  no  significant  effect  on  the 
quality  of  the  human  environment 
result^  from  approval  of  its 
application. 

A  copy  of  the  application  is  on  file, 
and  can  be  examined  at  the  ICC 
Regional  Office  to  which  protests  are  to 
be  transmitted. 

Note. — All  applicationa  seek  authority  to 
operate  as  a  conunon  carrier  over  irregular 
routes  except  as  otlierwiae  noted.  . 

Motor  Carriers  of  Property 

Notice  No.  F-171 

The  following  applications  were  filed 
in  Region  3.  Send  protests  to:  ICC 
Regional  Authority  Center,  Room  300, 
1776  Peachtree  Street  N.E.,  Adanta,  GA 
30309. 

MC  160466  (Sub-S-2TA),  filed  May  7. 
1982.  Applicant  FOLSOM  TRUCKING 
COMPANY,  INC..  101  Folsom  Road.  P.O. 
Box  98,  McCalla,  AL  35111. 
Representative:  ]ohn  R.  Frawley,  )r.. 
Suite  200, 120  Summit  Parkway, 
Birmingham,  AL  35209-4786.  Contract 
carrier,  irregular  Metal  and  metal 
articles,  plastic  and  plastic  articles 
between  the  facilities  of  Folsom  Metal 
Products,  Incorporated  in  or  near 
McCalla,  AL  on  the  one  hand  and  on  the 
other  TX.  LA.  OK.  MS  and  AL.  under 
continuing  contracts  with  Folsom  Metal 
Products,  Incorporated.  Supporting 
shipper.  Folsom  Metal  Products, 
Incorporated,  P.O.  Box  98,  McCalla,  AL 
35111. 

MC  145154  (Sub-3-17TA),  filed  May  7, 
1982.  Applicant  YOUNG'S 
TRANSPORTATION  CO..  3401  Norman 
Berry  Drive,  Suite  246,  East  Point  GA 
90344.  Representative:  Eric  Meierhoefer. 
Suite  1000, 1029  Vermont  Avenue.  N.W., 
WasUngton.  DC  20009.  Flexible  steel 
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conduit,  copper  wire,  and  armored 
cable,  and  materials  and  supplies  used 
in  the  manufacture  and  distribution 
thereof,  between  points  in  Suffolk 
County,  NY,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI).  Supporting  shipper  Steelflex 
Electro  Corp..  145  S.  13th  Street, 
Lindenhurst.  NY  11757. 

MC  159964  (Sub-3-2TA).  filed  May  7, 
1982.  Applicant:  VARALLO  FOODS, 
INC.,  d.b.a.  VARALLO  TRANSPORT. 
P.O.  Box  40424,  Melrose  Station, 
NashviUe,  TN  37204.  Representative:  D. 
R.  Beeler,  P.O.  Box  482,  Franklin,  IN 
37064.  (1)  Metal  cans,  glass,  paper,  and 
plastic  between  the  facilities  of 
American  Recyclers  at  Nashville,  TN  on 
the  one  hand,  and,  on  the  other,  Adanta, 
GA;  and  (2)  rubber  and  vinyl  products 
between  the  faciUties  of  Tennessee  Mat 
Company,  Inc.  at  Nashville,  TN  on  the 
one  hand,  and,  on  the  other,  points  in 
GA.  Supporting  shippers:  American 
Recyclers,  237  Hermitage  Ave., 
Nashville,  TN  37210;  Tennessee  Mat 
Company,  Inc.,  1400  3rd  Ave.  S., 
Nashville.  TN  37210. 

MC  155013  (Sub-3-6TA),  filed  May  7. 
1982.  Applicant:  FREIGHTMASTER, 
INC  P.O.  Box  664,  Taylorsville,  NC 
28681.  Representative:  D.  R.  Beeler.  P.O. 
Box  482.  Franklin,  TN  37064.  Contract; 
Irregular.  Metal  products  from 
Anderson,  IN  to  points  in  NC  and 
Morristown,  TN.  Under  continuing 
contractus)  with  Barber  Manufacturing 
Company.  Supporting  shipper  Barber 
Manufactiiring  Company,  P.O.  Box  2454. 
Anderson,  IN  46018. 

MC  161269  (Sub-3-lTA),  filed  May  11. 
1982.  Applicant:  ARMSTRONG 
LOGGING.  INC.  Rt.  5,  Box  279-A, 
Elizabeth  City.  NC  27909. 
Representative:  George  P.  Armstrong, 
same  address  as  applicant.  Contract, 
Irregular;  Lumber,  Wood  Products,  and 
Waste  Paper,  Between  Points  in  NC, 
VA,  MD.  NJ,  NY,  PA,  WV,  OH.  MI,  SC, 
TN,  DE.  Supporting  shipper  Chesapeake 
Lumber  Co.,  a  division  of  Chesapeake 
Corp.  of  VA,  West  Points.  VA  23181. 

MC  181941  (Sub-3-lTA).  filed  May  11. 
1982.  Applicant:  MICHALE  G.  MORRIS. 
d.b.a.  MORRIS  TRUCKING,  P.O.  Box 
1034,  Tupelo,  MS  38801.  Representative: 
Michael  G.  Morris  same  as  Applicant 
Contract;  irregular  Finished  clothing 
and  unfinished  clothing  material 
between  Verona.  MS  and  Dallas,  TX.. 
Supporting  shipper  WGW  Clothing 
Company,  P.O.  Box  489.  Verona,  MS 
38879. 

MC  161942  (Sub-3-lTA).  filed  May  11. 
1982.  Applicant:  UNIVERSAL 
TRUCKING  OF  SPARTANBURG,  INC.. 
P.O.  Box  1241.  Spartwibwg.  SC  28304. 
Representative:  Dixie  C  Newhonse, 


1329  Pennsylvania  Ave.,  P.O.  Box  1417. 
Hagerstown,  MD  21740.  Contract 
Carrier,  Irregular  routes:  Aluminum 
ingots  and  sows  and  liquid  aluminum, 

including  materials,  equipment  and 
supplies,  between  points  in  the  United 
States  in  and  east  of  MN,  L\,  MO,  KS, 
OK,  and  TX,  for  the  account  of 
Batchelder  Blasius,  Inc.  Supporting 
shipper  Batchelder  Blasius,  Inc.,  P.O. 
Box  5503,  Spartanburg,  SC  29304. 

MC  151480  (Sub-3-2TA),  filed  May  11. 
1982.  Applicant:  SUNBELT  EXPRESS. 
INC.,  P.O.  Drawer  13008,  Florence.  SC 
29501.  Representative:  Terrell  C.  Clark. 
P.O.  Box  25.  Stanleytown,  VA  24168. 
'  Contract;  irregulan  (1)  General 
Commodities,  except  household  goods, 
between  points  in  the  US.  except  AK 
and  HI.  under  continuing  contract  with 
United  Forwarding  Inc.,  of  Omaha,  NE; 
(2)  General  Commodities,  except 
household  goods,  between  points  in  the 
US,  except  AK  and  HI  under  continuing 
contract  with  Southeastern  Shippers 
Association.  Ina,  of  Florence,  SC;  (3) 
Fiberboard  and pulpboard,  waste  paper, 
and  materials,  supplies  and  equipment 
used  in  the  manufacture,  sale  or 
distribution  of  fiberboard  or  pulpboard, 
between  Florence,  SC,  on  the  one  hand, 
and,  on  the  other,  points  in  the  US,  in 
and  east  of  MN,  lA.  MO,  AR  and  LA 
under  continuing  contract  with  Stone 
container  Corp.  of  Florence.  SC. 
Supporting  shippers:  United  Forwading 
Inc.,  7000  Building,  Suite  445,  Omaha,  NE 
68106.  Southeastern  Shippers 
Association.  Inc..  1926  Damon  Drive, 
P.O.  Box  12262,  Florence,  SC  29504, 
Stone  Container  Corp.,  P.O.  Box  4000, 
Florence,  SC  29502. 

MC  161617  (Sub-3-lTA),  filed  May  12, 
1982.  Applicant  ALYSON-AARON. 
INC.  Route  3,  Box  202,  Kanuga  Road. 
Hendersonville,  NC  28739. 
Representative:  Evelyn  M.  Barker  (same 
address  as  applicant).  Passengers  and 
their  baggage  in  the  same  vehicle  with 
said  passengers,  in  special  and  charter 
operations;  from  Hendersonville,  NC  to 
KnoxviUe.  TN  and  return.  Supporting 
shipper  Ramada  Inn.  1-26  and  Hwy. 
54E,  P.O.  Box  669.  Hendersonville.  NC 
28739. 

MC  161950  (Sub-3-lTA).  filed  May  12, 
1982.  Applicant:  FRED  MILLER.  9236 
Sandler  Road,  Jacksonville,  FL  32244. 
Representative:  Sol  H.  Proctor.  1101 
Blackstone  Building,  Jacksonville,  FL 
32202.  Fixtures  and  supplies  used  by 
grocery  stores,  between  Jacksonville.  FL 
on  the  one  hand,  and,  on  the  other, 
points  in  GA,  AL,  MS.  LA.  TX,  SC,  NC 
and  TN.  Suppmting  shipper  Load  King 
Manufacturing  Co.,  1357  West  Beaver 
Street,  Jacksonville,  FL  32209. 


MC  181960  (Sub-3-lTA),  filed  May  12. 
1982.  Applicant  JOHNNY  E. 
ROBINSON,  Route  1,  Box  74A.  Fayette. 
AL  35555.  Representative:  Roger  C. 
Williams.  2628  Eighth  Street,  P.O.  Box 
2690,  Tuscaloosa,  AL  35403.  Passengers, 
and  their  baggage  (charter  operations 
only)  between  Fayette  County.  AL  and 
various  point  in  MS,  GA.  TN  and  FL. 
Supporting  shipper  Piney  Grove  Baptist 
Church,  338 14th  Street,  N.W.,  Fayette, 
AL  35555. 

The  following  applications  were  filed 
in  Region  5.  Send  protests  to;  Consumer 
Assistance  Center  Interstate  Commerce 
Commission,  P.O.  Box  17150,  Fort 
Worth,  TX  76102. 

MC  109818  (Sub-5-llTA),  filed  May 
10, 1982.  Apphcant  WENGER  TRUCK 
LINE,  INC.,  P.O.  Box  3427,  Davenport  lA 
52808.  Representative:  Larry  D.  Knox. 
600  Hubbell  Building.  Des  Moines,  lA 
50309.  Plastic  product  and  paper  and 
related  products  and  (2)  materials, 
equipment  and  supplies  used  in  the 
manufacture  and  distribution  of  the 
commodities  in  (1)  above  (except 
commodities  in  bulk),  between  the 
facilities  of  Trinity  Paper  and  Mastic 
Corp.  in  ElizabeUi,  N];  Plainfield.  Will 
County,  IL:  Yulee,  Nassau  County.  FL; 
and  Remington,  Fauquier  County.  VA. 
on  the  one  hand,  and,  on  the  other,  all 
pts  in  the  U.S.  (except  AK  and  HI). 
Supporting  shippo-.  Trinity  Paper  and 
Plastics  Corporation.  529— 5th  Avenue, 
New  York.  NY  10017. 

MC  121281  (Sub-5-lTA),  filed  May  11. 
1982.  Applicant  BIG  MAC  TRUCKING 
COMPANY,  2400  AugusU  Dr.,  Suite  ISa 
Houston,  Texas  77057.  Reiwesentative: 
Joe  G.  Fender,  9601  Katy  Freeway,  Suite 
320,  Houston.  Texas  77024.  Prestressed 
concrete  products  from  points  in  Tarrant 
and  Austin  Counties,  TX  to  points  in 
AR.  LA.  and  OK.  Supporting  shinier. 
Everman  Corp.  Everman.  TX. 

MC  128449  (Sub-5-2TA),  filed  May  10, 
1982.  Applicant  JIMMIE  TUCKER 
TRUCKING,  INC.  P.O.  Box  428,  Broken 
Bow.  OK  74728.  Representative:  WiOiam 
P.  Paricer  P.O.  Box  54657,  Oklahoma 
City.  OK  73154.  Potash  (except  in  bulk), 
bom  the  facilities  of  KCL  Sales,  Inc.,  at 
or  near  Carisbad,  NM  to  points  in  AL, 
AR,  CA,  CO,  FL,  GA.  KS,  LA,  MN,  MS, 
MT,  ND,  OH.  OK,  TX.  UT,  VA  and  WY. 
Supporting  shipper  KCL  Sales,  Inc.,  P.O. 
Box  99a  Ty\m,  TX  75710. 

MC  133194  (Sub-5-flTA).  filed  May  11. 
1982.  Applicant  WOODLINE  MOTOR 
FREIGHT.  INC..  Airport  Road.  P.O.  Box 
1047.  Russellville,  AR  72801. 
Representative:  Scotty  D.  Donthit  &"., 
Same  as  applicant.  General 
commodities  (except  those  oftmasual- 
value,  classes  A  andB  explosives. 
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household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  requiring  special  equipment),  from 
facilities  of  Emerson  Electric  Company 
at  Rogers,  AR.  to  and  from  all  points  in 
OK  and  MO,  and  from  the  facilities  of 
International  Paper  Company  at 
Russellville.  AR,  to  and  from  all  points 
in  OK  and  MO.  Applicant  intends  to 
tack  with  existing  authority  and 
applicant  intends  to  interline. 
Supporting  shipper:  Emerson  Electric 
Company,  13  Street  North,  Rogers,  AR 
72756  and  International  Paper  Company, 
P.O.  Box  1588,  Russellville.  AR  72801. 

MC  133802  (Sub-5-lTA),  filed  May  10. 
1982.  Applicant:  EMPAK 
TRANSPORTATION  COMPANY.  P.O. 
Box  1974,  Olathe,  KS  66061. 
Representative:  Arthur  J.  Cerra,  P.O.  Box 
19251,  Kansas  City,  MO  64141.  Contract, 
irregular  Plastic  bottles  from  the 
Commercial  Zone  of  Creighton,  PA,  to 
the  Commercial  Zones  of  Chicago,  IL; 
Detroit,  MI,  Tulsa,  OK;  and  St.  Louis  and 
Kansas  City,  MO,  under  continuing 
contract(s)  with  Penn-Plastics,  Inc..  of 
Creighton,  PA. 

MC  139306  (Sub-5-3TA),  filed  May  11. 
1982.  Applicant:  STANAGE 
TRANSPORTATION.  INC.,  121  Indian 
Springs  Road,  Hot  Springs.  AR  71901. 
Representative:  James  M.  Duckett  221 
W.  2nd,  Suite  411.  Little  Rock.  AR  72201. 
Contract:  Irregular.  Cullet  Glass,  in  bulk, 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contracts  with 
Westinghouse  Electric  Corporation, 
Little  Rock,  AR. 

MC  143165  (Sub-5-2TA).  filed  May  10. 
1982.  Applicant:  McCLELLAN  J. 
LUMBER  TRANSPORTS.  P.O.  Box  73. 
Cuba,  MO  65453.  Representative: 
Charles  W.  McClelland,  Same  address 
as  applicant.  Contract  irregular:  Lumber 
and  lumber  products,  between  pts  in  the 
U.S.  (except  AK  &  HI),  under  contracts 
With  Broadview  Lumber  Co..  Inc. 
American  Log  Homes,  Inc.,  Slacker  ft 
Co.,  Denney  Lumber  Company,  Inc.,  and 
Binder  &  Son  Lumber  Co..  Inc. 

MC  146457  (Sub-5-6TA),  filed  May  10. 
1982.  Applicant:  PAISLEY  TRUCKING, 
INC.,  P.O.  Box  208,  Durango,  L\  52309. 
Representative:  James  M.  Hodge,  3730 
IngersoU  Avenue,  Des  Moines,  lA  50312. 
Fertilizer,  From  East  Dubuque,  IL  to  pts 
in  Dubuque,  Delaware  and  Jones 
Counties,  lA.  Supporting  shipper8(8): 
Swiss  Valley  Ag  Service.  Route  2. 
Monticello,  LA  52310. 

MC  146729  (Sub-5-5TA),  filed  May  10, 
1982.  Applicant:  JAMES  S.  HELWIG  ft 
ALLEN  L.  GRIMLAND,  d.b.a.  H  &  G 
LEASING,  4525  Irving  Blvd.  Dallas.  TX 
75247.  Representative:  D.  Paul  Stafford, 
P.p.  Box  45538,  Dallas,  TX  75245. 
Chemicals  and  allied  products  (except 


Classes  A  and  B  explosives,  radioactive 
materials  and  commodities  in  bulk) 
between  points  in  TX  on  the  one  hand, 
and,  on  the  other  hand,  points  in  DE.  NJ, 
NY.  OH.  PA,  MO,  CA.  KS,  VA,  EL  and 
AL  Supporting  shipper(s):  Hancock 
Industries,  Inc.,  7144  Bums  Sti-eet, 
Richland  Hills,  TX  76118. 

MC  148378  (Sub-5-lTA),  filed  May  10, 
1982.  Applicant:  STOVER  TRUCK  UNE, 
INC.,  809  E.  Court,  Beloit,  Ks.  67420 
Representative:  Clyde  N.  Christey,  Ks 
Credit  Union  Bldg.,  1010  Tyler.  Suite 
llOL,  Topeka.  Ks.  66612.  Cereal  malt 
beverages  and  cooperages  including 
empty  pallets,  empty  kegs  and  empty 
bottles.  Between  Beloit,  KS  on  the  one 
hand  and  the  Commercial  zones  of  St. 
Paul,  MN  and  St.  Louis,  MO  on  the  other 
hand.  Supporting  shipper:  Pestinger 
Distributing  Co..  Inc..  Hwy.  24,  P.O.  Box 
11.  Beloit,  KS  67420. 

MC  154405  (Sub-5-2TA  filed  May  11. 
1982.  Applicant:  JAMES  GOAD,  d.b.a. 
JOPLIN  PITTSBURGH  EXPRESS.  Route 
2,  Box  4.  Liberal,  MO  64762. 
Representative:  Bruce  McCurry,  910 
Plaza  Towers,  Springfield,  MO  65804. 
General  commodities  (except  Class  A 
and  B  Explosives),  between  pts  in  Jasper 
County,  MO  on  the  one  hand  and  pts  in 
Benton  and  Washington  Counties,  AR; 
and  Montgomery  County.  KS  on  the 
other  hand.  Supporting  shippers: 
Safeway  Stores,  Inc.,  4525  North  Cooper, 
Oklahoma  City,  OK  73118;  Highway  66 
Salvage,  Inc..  Route  6,  Box  64,  Joplin, 
MO  64801;  Butier  Paper  Company.  410 
Adele,  Joplin,  MO  64801;  Pennington 
Drug  Company,  Fifth  and  Grand  Street. 
Joplin.  MO  64801;  and  Joplin  Supply 
Company,  Fourth  and  Michigan.  Joplin, 
MO  64801. 

The  following  applications  were  filed 
in  Region  6.  Send  protests  to:  Interstate 
Commerce  Commission.  Region  6,  Motor 
Carrier  Board,  P.O.  Box  7413,  San 
Francisco,  CA  94120. 

MC  161824  (Sub-6-lTA),  filed  May  10. 
1982.  Applicant:  ARIES 
TRANSPORTATION  COMPANY.  INC.. 
13932  E.  Valley  Blvd.,  City  of  Industry, 
CA  91744.  Representative  James  Bowers 
(same  as  applicant).  General 
Commodities,  excluding  used  household 
goods.  Classes  A&B  Explosives, 
Shipments  in  bulk  in  tank  vehicles, 
between  points  and  places  in  AZ,  CA, 
CO,  ID,  MT.  NM,  NV,  OR.  TX.  UT.  WA 
and  WY  for  270  days,  an  underlying 
ETA  seeks  120  days  authority. 
Supporting  shippers:  There  are  8 
supporting  shippers.  Their  statements 
may  be  examined  in  the  office  listed 
above. 

MC  161915  (Sub-6-lTA).  filed  May  10. 
1982.  Applicant:  DAVID  C.  ARNIO, 
d.b.a.  DAVID  C.  ARNIO  TRUCKING, 


1224  Granada,  Casper,  WY  82601. 
Representative:  J.  Maurice  Andren,  1734 
Sheridan  Lake  Rd..  Rapid  City,  SD 
57701.  (a)  Mercer  Commodities;  (b) 
Machinery;  and  (c)  Electrical 
Machinery,  equipment  and  supplies, 
between  points  in  Richland  and 
Yellowstone  Counties.  MT;  WiUiams 
County.  ND;  and  Natrona  County,  WY 
on  the  one  hand,  and  on  the  other  hand, 
points  in  CO,  ID,  KS,  MT,  NE,  ND,  OK, 
SD,  TX,  UT  and  WY.  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shippers:  Karst 
Enterprises.  Inc..  POB  1748.  Casper.  WY 
62602;  Woods  Peti-oleum.  340  Energy  2 
Kdg..  951  W.  Werner  Ct.,  Casper,  WY 
82601;  Williams  Exploration.  1252  S.  Elk 
St.,  Casper,  WY  82601;  and  Karst  Rental 
Equipment.  POB  1417,  Mills,  WY  82644. 

MC  161913  (Sub-6-lTA).  filed  May  10, 
1982.  Applicant:  BEN  CREGGER.  d.b.a. 
BEAR  TRUCKING  CO..  1945  Bonnie 
Brae,  Casper,  WY  82601.  Representative: 
Robert  Cregger  (same  as  applicant). 
Machinery,  material,  equipment  and 
supplies  used  in,  or  in  connection  with 
the  discovery,  development,  production, 
refining,  manufacturing,  processing, 
storage,  transmission  and  distribution  of 
natural  gas  and  petroleum  and  their 
products  and  by-products,  between  WY, 
CO.  NM,  AZ,  UT.  NV,  ID,  MT.  ND,  SD, 
KS,  and  OK,  for  270  days.  Supporting 
shipper  ERC  Wellheads,  P.O.B.  3102, 
Casper.  WY  82602;  Rocky  Mountain 
Machinery.  P.O.B.  617.  Casper.  WY 
82602;  The  Western  Company  of  North 
American,  P.O.B.  9710.  Casper.  WY 
82609;  and  Signal  Oilfield  Service,  Inc., 
Drawer  79.  Casper,  WY  82602. 

MC  133154  (Sub-6-3TA),  filed  May  10. 
1982.  Applicant:  BELL  TRANSPORT 
COMPANY,  14000  E  183rd  St..  La  Palma, 
CA  90623.  Representative:  Lawrence  V. 
Smart,  Jr.,  419  N  W  23rd  Ave..  Portland, 
OR  97210.  Contract  carrier:  Irregular 
routes:  pulp,  paper  and  related  products, 
between  points  in  OR,  WA.  CA,  NV,  ID, 
UT.  AZ.  MT.  WY,  CO,  NM  and  TX.  for 
270  days.  Supporting  shipper:  Superior 
Transportation  Systems,  bic,  9450  S  W 
Conmierce  Ct,  Ste  400,  Wilsonville.  OR 
97070. 

MC  129219  (Sub-6-7TA),  filed  May  10, 
1982.  Applicant:  C  M  D 
TRANSPORTATION,  INC.,  12340  S.E. 
Dumold  Rd.,  Clackamas.  OR  97045. 
Representative:  Richard  C.  Shearer,  P.O. 
Box  1970,  Lake  Oswego,  OR  97034. 
Contract  Carrier,  Irregular  routes:  Malt 
Beverages,  from  the  facility  of  General 
Brewing  Company  (Lucky  Lager]  at 
Vancouver,  WA,  to  points  in  CA,  OR. 
and  WA,  for  the  account  of  General 
Brewing  Company  (Lucky  Lager),  for  270 
days.  Supporting  shipper:  General 
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Brewing  Company  (Lucky  Lager).  312  W. 
8th  St,  Vancouver.  WA  98660. 

MC 146303  (Sub-d-2TA).  filed  May  10, 
1982.  Applicant:  COLOTEX 
INDUSTRIES.  INC..  1325  Quincy  Ave.. 
Englewood.  CO  80110.  Representative: 
William  J.  lippman.  P.O.  Box  6060. 
Snowmass  Village.  CO  81615.  Meat  and 
meat  products  firom  Garden  City,  KS  to 
points  in  CT.  IL.  MI.  MA.  MS.  MD.  NH. 
NJ.  NY.  OH.  PA  and  WI  for  270  days.  An 
imderlying  ETA  seeks  120  days 
authority.  Supporting  shipper  Kansas 
Process  Beef.  Inc.,  P.O.  Box  957.  Garden 
City,  KS  67846. 

MC  161930  (Sub.«-1TA).  filed  May  7. 
1982.  Applicant:  FLEENOR  BROS.  LTD.. 
328  Panorama  Crescent.  Courtenay,  B.C., 
CD  V9N  6V2.  Representative:  George 
LaBissoniere.  15  S.  Grady  Way.  Suite 
239,  Renton.  WA  98055.  Contract 
comeT*— irregular  routes:  (1)  Red  cedar 
shakes  and  shingles  from  the  ports  of 
entry  on  the  international  boundary  line 
between  the  U.S.  and  CD  located  in 
WA.  to  points  in  TX.  OK.  MO.  KS.  AR, 
lA.  NE  and  WY;  (2)  Hazardous 
materials  (Class  A  and  B  explosives) 
from  Carthage.  MO.  Caspter,  WY,  and 
HelliweU,  KS,  to  the  ports  of  entry  on 
the  international  boundary  line  between 
the  U.S.  and  CD  located  in  WA,  for  270 
days.  Supporting  shippers:  Watkins 
Sawmills  Ltd.,  P.O.B.  3280,  Mission,  B.C. 
V2V  4J4;  Canadian  Explosives  Ltd.,  2150 
Gull  Ave..  Comox,  EC  V9N  5Pl. 

MC  146024  (Sub^2TA).  filed  May  la 
198^  Applicant  G  *  R  PETROLEUM. 
INC..  253  S.W.  4th  Ave..  Ontario.  OR 
97914.  Representative:  Timothy  R. 
Stivers.  P.O.B.  1578.  Boise.  ID  83701. 
Contract  Carrier,  Irregular  routes: 
Fertilizer,  from  Kennewick  and  Finley. 
WA  to  points  in  Malheur  County.  OR 
and  Ada.  Canyon,  Gem.  Owyhee. 
Payette  and  Washington  Counties,  ID 
for  270  days.  An  underlying  ETA  seeks 
120  days  authority.  Supporting 
shipper(8):  Agro-West.  Inc.  P.03.  594, 
Wilder.  ID  83676  and  Union  Fertilizer. 
Inc.,  P.O.B.  816,  Nampa,  ID  83651. 

MC  149036  (Sub-6-8TA),  Filed  May  la 
1982.  Applicant:  MAHAFFEY'S 
WAREHOUSE.  INC,  P.O.  Box  317. 
Yellow  Jacket  CO  81335. 
Representative:  James  F.  Crosby  & 
Associates,  7363  Pacific  St,  Suite  ZKffl, 
Omaha.  NE  68114.  Beer  and  wine,  from 
Fresno  and  Los  Angeles,  CA  and 
Longview,  TX  (and  points  in  their 
conmiercial  zones)  to  Gallup  and 
Farmington,  NM  (and  points  in  their 
commercial  zones),  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shij^jer  Gallup 
Sales  Company.  530  E.  esth  Ave. 
Gallup.  NM  87301.  / 


MC  116045  (Sub-6-2TA).  Filed  May  10. 
1982.  Applicant:  NEUMAN  TRANSIT 
CO..  INC  P.O.  Box  38.  Rawlins.  WY 
82301.  Representative:  Leslie  R.  KehL 
1660  Lincohi  St.  Suite  1600.  Denver.  CO 
80264.  Sulphuric  acid,  in  bulk,  from 
Grants.  Gallup  and  Waterflow,  NM 
together  with  a  fifteen  mile  radius  of 
each  and  from  Gila  County.  AZ  to  the 
facilities  of  Energy  Fuels  Nuclear.  Inc.. 
near  Blending.  UT  for  270  days. 
Supporting  shippers:  Energy  Fuels 
Nuclear.  Ina.  Suite  900,  3  Park  Central, 
1515  Arapahoe.  Denver.  CO  80202; 
Western  Noclear,  Inc.,  P.O.  Box  71, 
Riverton.  WY  82501;  and  Phillips 
Petroleum  Company,  836  Adams 
Building,  Bartlesville,  OK. 

MC  161917  (Sub-6-lTA),  FUed  May  10, 
1982.  Applicant:  NORTHWEST  MOTOR 
FREIGHT,  4216  S.  160th,  Seattle.  WA 
9818a  Representative:  Richard  H. 
Johnston  (same  as  applicant).  Contract 
carrier,  irregular  routes.  Such 
commodities  as  are  dealt  in  or  used  by 
retail  chain  department  stores.  Between 
points  in  WA.  OR,  and  ID.  for  270  days. 
Supporting  sh^^r  Mariposa 
Warehouse  Managers.  P.O.  Box  40. 
Woodinville,  WA  98072-0040. 

MC  161916  (Sub^-ITA),  FUed  May  10. 
1982.  Applicant:  SANDL\  TRUCKING, 
INC..  4432  San  Isidro  NW.,  Albuquerque, 
NM  87107.  Representative:  James  C. 
Ash,  2524  Vermont  NE.,  Albuquerque, 
NM  87110.  Frozen  offal  in  refrigerated 
vans  requiring  temperatures  ofCtF.  or 
below,  between  Lois  Angeles  County,  CA 
and  Potter  County,  TX  for  270  days. 
Supporting  shippw:  Kal  Kan  Food,  Inc., 
P.O.  Box  58853.  Vemon.  CA  90058. 

MC  148791  (Sub-fr-14TA).  Filed  May 
10. 1982.  Applicant;  TRANSPORT- 
WEST.  INC  2125  N.  Redwood  Rd.,  Salt 
Lake  City.  UT  84116.  Representative: 
Rick  J.  Hall.  P.O.  Box  2465,  Salt  Lake 
City.  UT  84110.  Contract  Carrier, 
Irregular  routes:  Salt  and  salt  products 
from  points  in  UT.  lA.  MO.  IL.  and  OH 
to  points  in  the  U.S..  for  the  account  of 
Domtar  Industries.  Inc.  of  Schiller  Park, 
IL.  for  270  days.  Supporting  shipper 
Domtar  Industries.  Inc..  4825  N.  Scott  St. 
Schiller  Park,  IL  6017& 

MC  113271  (Sub^l4TA).  Filed  May  7. 
1982.  Applicant  TRANSYSTEMS.  INC 
P.O.  Box  399.  Black  Eagle.  MT  59414. 
Representative:  Kenneth  G.  Thomas 
(same  as  ap|dicant).  Agricultural 
fertilizer,  in  bulk,  from  Conda,  ID  and  its 
commercial  zone  to  points  in  MT  for  270 
days.  Supporting  shippers:  Peavey.  Inc., 
730  2nd  Avenue  So..  Minneapolis.  MN 
55402;  Great  Plains  CnH>  Management, 
Inc..  P.O.  Box  115.  Glendive.  MT  5M40. 


An  underiying  ETA  seeks  120  days 

authority. 

Agatha  L.  MMsaoovicb. 

Secretary. 

(FR  Ddc  82-13482  Piled  S-IS-SZ;  •«  la] 
BUMQ  COOC  7M6-01-M 


IKTERNATIONAL  TRADE 
COMMISSION 

[hivMtfgabon  Na  603-TA-7] 

Certain  Airtigtit  Cast-Iron  Stoves; 
Termination  of  Investigation 

AQCNCV:  International  Trade 

Commission. 

action:  Termination  of  preliminary 
investigation. 

summary:  On  January  4. 1982.  at  the 

request  of  the  Division  of  Unfair  In^wrt 
Investigations,  the  Commission  voted  to 
institute  a  preliminary  investigation 
pursuant  to  section  603  of  the  Trade  Act 
of  1974  (19  U.S.C  2482)  into  the  possible 
existence  of  unfair  methods  of 
competition  and  unfair  acts  with  respect 
to  the  importation  into  the  United  States 
and  sale  of  stoves  and  the  effects,  if  any, 
of  such  methods  and  acts.  Notice  of  this 
investigation  was  issued  on  January  13, 
1982,  and  published  in  the  Federal 
Register  on  January  20, 1962  (47  FJL 
2946). 

llie  scope  of  the  investigation,  as  set 
forth  in  the  Notice,  was: 

1.  Passing  off  imported  copies  of 
domestic  airti^t  cast-iron  stoves  and 
causing  the  consumer  to  believe  that 
such  imported  stoves  are  the  domestic 
stoves,  die  effect  or  tendency  of  which  Is 
to  destroy  or  substantially  injure  the 
efficiently  and  economically  operated 
airtight  cast-iron  stove  indiistiy  in  the 
United  States. 

2.  Engaging  in  felse  and  deceptive 
advertising  for  die  purpose  of  furthering 
the  belief  on  the  part  of  the  consumer 
that  die  imported  stoves  are  the 
domestic  stoves,  the  effect  or  tendency 
of  which  is  to  destroy  or  substantially 
injure  the  effidentiy  and  economical^ 
operated  airtight  cast-iron  stove 
industry  in  the  United  States. 

3.  Infringing  the  common  law 
trademaric  protection  provided  to 
various  airtight  cast-iron  stove 
companies  because  respondents*  stovds 
are  virtually  identical  copies,  the  effect 
or  tendency  of  which  is  to  destroy  or 
substantiaUy  injure  die  effidentiy  and 
economically  operated  airtight  cast-iron 
stove  industry  in  the  United  States. 

Having  conducted  an  investigation 
into  these  matters,  the  f>wptnifBinn  has 
determined  that  no  farther  investigatory 
activity  need  take  i^ace  at  this  time. 
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However,  the  Commission  will  continue 
to  monitor  the  airtight  cast-iron  stove 
market  and  enforce  the  orders  issued  in 
Commission  investigations  Airtight 
Cast-iron  Stoves,  No.  337-TA-69.  and 
No.  337-TA-106,  Airtight  Cast-iron 
Stoves.  If  the  Commission  determines 
that  any  of  the  aforementioned  unfair 
acts  and  unfair  methods  of  competition, 
or  any  other  unfair  acts,  are  occurring  in 
the  future,  appropriate  Commission 
action  will  be  talcen.  The  Unfair  Import 
Investigations  Division  will  continue  to 
respond  to  inquiries  from  persons 
seeking  advice  on  how  they  might 
comply  with  the  Commission's  actions 
and  orders  in  this  matter. 
FOR  FURTHER  INFORMATION  CONTACT: 

Donald  R.  Dinan,  Esq.,  Unfair  Import 
Investigations  Division,  U.S. 
International  Trade  Commission,  701  E 
Street  NW..  Washington,  D.C.  20436; 
telephone  202-523-0488. 

Issued:  May  13. 1982. 
By  order  of  the  Commission. 
Kenneth  R.  Nfason, 

Secretary. 

(FR  Doc  82-13642  Filed  5-18-82:  »M  un] 
BILUNQ  CODE  7030-02-M 


[Investigation  No  337-PA-112] 

Certain  Cube  Puzzles;  Prehearing 
Conference  and  Hearing 

Notice  is  hereby  given  that  a 
prehearing  conference  will  be  held  in 
this  case  at  9:00  a.m.  on  May  21, 1982,  in 
the  Waterfront  Center.  Room  201, 1010 
Wisconsin  Avenue,  N.W,  Washington, 
D.C,  and  the  hearing  will  commence 
immediately  thereafter. 

The  purpose  of  the  prehearing 
conference  is  to  review  the  trial 
memoranda  submitted  by  the  parties,  to 
stipulate  exhibits  into  the  record,  and  to 
discuss  any  questions  raised  by  the 
parties  relating  to  the  hearing. 

The  Secretary  shall  publish  this  notice 
in  the  Federal  Register. 

Issued:  May  11. 1982. 
Janet  D.  Saxon, 
Administrative  Law  Judge. 

PH  Doc.  82-13043  Filed  5-18-82: 8:45  am] 

Btuma  cooe  7020-oMi 


[Investigation  No.  337-TA-110] 

Certain  Methods  for  Extruding  Plastic 
Tubing;  Termination  of  Reepondents 

agency:  International  Trade 
Commission. 

action:  Termination  of  investigation  as 
to  respondents  Pacific  Orient  Imports 
and  ABC  Jewelry  Imports. 


summary:  The  Commission  has 
terminated  the  above-captioned 
investigation  as  to  respondents  Pacific 
Orient  Imports  (Pacific  Orient)  and  ABC 
Jewelry  Imports  (ABC  Jewelry)  on  the 
basis  of  motions  Hied  by  those 
respondents.  The  complainant  and  the 
Commission  investigative  attorney  have 
not  opposed  the  motions. 

SUPPLEMENTARY  INFORMATION:  This 

investigation  is  being  conducted  under 
section  337  of  the  Tariff  Act  of  1930  (19 
U.S.a  1337)  and  19  U.S.C.  1337a  and 
concerns  alleged  unfair  trade  practices 
in  the  importation  into  and  sale  in  the 
United  States  of  certain  plastic  bags 
aUegedly  made  abroad  in  accordance 
with  the  claims  of  a  method  patent 
owned  by  the  complainant  in  this 
proceeding,  Minigrip,  Inc.  The  motion  to 
terminate  the  investigation  as  to  Pacific 
Orient  included  an  a£Qdavit  by  the 
owner  of  Pacific  Orient  in  which  he 
stated  that  Pacific  Orient  is  a  small 
jewelry  importer/wholesaler,  which  has 
not  imported  and  does  not  intend  to 
import  the  plastic  bags  involved  in  this 
investigation.  The  motion  to  terminate 
the  investigation  as  to  ABC  Jewelry 
includes  a  sworn  statement  by  its 
owner,  which  stated  that  ABC  Jewelry 
has  not  and  will  not  be  in  the  business 
of  the  manufacture,  distribution,  or  sale 
of  the  plastic  bags  involved  in  this 
investigation,  except  for  those  subject  to 
a  1976  license  obtained  from 
complainant 

Copies  of  the  Commission's  Action 
and  Order  and  all  other  nonconfidential 
docimients  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.)  hi  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission,  701  E  Sti-eet  NW., 
Washington.  D.C  20436,  telephone  202- 
523-0161. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  S.  Neeley,  Esq.  Office  of  the 
General  Counsel  telephone  202-523- 
0079. 

Issued:  May  10, 1982. 
By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary. 

[FR  Doc.  82-13644  Filed  5-18-82;  8:48  am) 
BILIJNQ  COOl  7D20-02-W 


(investigation  No.  337-TA-122] 

Certain  Miniature,  Battery-Operated, 
All-Terrain.  Wheeled  Vehicles; 
Investigation 

AOENCV:  International  Trade 
Conunission. 


ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
compUant  was  filed  with  the  U.S. 
International  Trade  Commission  on 
April  23, 1982,  under  section  337  of  Uie 
Tariff  Act  of  1930  (19  U.S.C.  1337),  on 
behalf  of  Schaper  Manufacturing  Co. 
Division  of  Kusan,  Inc.,  9909  S.  Shore 
Drive,  P.O.  Box  1426,  Minneapolis, 
Minnesota  55440,  and  A.  Eddy  Goldfarb, 
d/b/a  A.  Eddy  Goldfarb  and  Associates, 
19434  Londelius  Street.  Northridge. 
California  91324.  The  comphant  alleges 
unfair  methods  of  competition  and 
unfair  acts  in  the  importation  of  certain 
miniature,  battery-operated,  all-terrain, 
wheeled  vehicles  ("vehicles")  into  the 
United  States,  or  in  their  sale,  by  reason 
of  alleged  (1)  infringement  of  the  claims 
of  U.S.  Letters  Patent  4,306,375  and  (2) 
false  designation  of  source  by  reason  of 
the  copying  of  complainant's  vehicles. 
The  complaint  further  alleges  that  the 
effect  or  tendency  of  the  unfair  methods 
of  competition  and  unfair  acts  is  to 
destroy  or  substantially  injure  an 
industry,  efficiently  and  economically 
operated,  in  the  United  States. 

The.  complainant  requests  the 
Commission  to  institute  an 
investigation;  during  the  investigation,  to 
conduct  expedited  temporary  rehef 
proceedings  and  to  issue  (1)  a  temporary 
exclusion  order  prohibiting  importation 
of  the  articles  in  question  into  the 
United  States,  except  under  bond,  and 
(2)  a  temporary  cease  and  desist  order; 
and,  after  a  full  investigation,  to  issue  (1) 
a  permanent  exclusion  order  and  (2)  a 
permanent  cease  and  desisit  order. 

AUTHORrrY:  The  authoirty  for  institution 
of  this  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930  and 
in  section  210.12  of  the  Commission's 
Rules  of  Practice  and  Procedure  (19  CFR 
210.12). 

SCOPE  OF  investiqation:  Having 
considered  the  compliant,  the  U.S. 
International  Trade  Commission,  on 
May  12, 1982,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  an 
investigation  be  Instituted  to  determine 
whether  there  is  reason  to  believe  that 
there  is  a  violation  or  whether  there  is  a  ■ 
violation  of  subsection  (a)  of  section  337 
in  the  unlawful  importation  of  certain 
vehicles  into  the  United  States,  or  in 
their  sale,  by  reason  of  alleged  (1) 
infringement  of  the  claims  of  U.S.  Letters 
Patent  4,306,375,  and  (2)  false 
designation  of  origin  by  reason  of 
copying  complainant's  vehicles,  the 
effect  or  tendency  of  which  is  to  destroy 
or  substantially  injure  an  industry. 
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efHciently  and  economically  operated, 
in  the  United  States; 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  follo%ving  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served: 

(a)  The  complainants  are — 
Schaper  Manufacturing  Co..  Division  of 

Kusan,  Inc.,  9909  S.  Shore  Drive,  P.O. 
Box  1426,  MinneapoUs,  Minnesota 
55440 
A.  Eddy  Goldfarb,  d/b/a  A.  Eddy 
Goldfarb  and  Associates,  19434 
LondeUus  Street,  Northridge. 
California  91324 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
LJN  Toys,  Ltd..  200  Fifth  Avenue.  Suite 

734.  New  York.  N.Y.  10010 
LJN  Toys  (Hong  Kong),  Ltd.,  Tung  Ying 
Bldg.,  Suite  807. 100  Nathan  Road. 
Tsimshatsui.  Kowloon.  Hong  Kong 
Universal  International  (Holdings) 
U.S.A.,  Ltd.,  41  Madison  Avenue.  18th 
Floor,  New  York,  N.Y.  10010 
Greenmcm  Bros.  Inc.,  105  Price  Parkway. 

Farmingdale.  N.Y.  11735 
Larco,  Inc.,  2413  San  Fernando  Road. 

Los  Angeles.  Calif.  90065 
Pensick  &  Gordon,  6501  Flotilla  Street. 

Lob  Angeles,  Calif.  90040 
Esco  Imports  of  Texas,  5671  Business 

Park,  San  Antonio,  Texas  78218 
Soma  Traders,  Ltd.,  417  J.  Hotiing  Ho,  5 
Hankow  Road,  Kowloon,  Hong  Kong 
Fishel  Toys,  Ltd.,  18  Fendwick  Street,  5/ 

f.  Hong  Kong 
Milton  D.  Myer  Co.,  Rothesay  Avenue, 

Carnegie,  Penn.  15106 
Northern  Specialties,  6635  North 

Baltimore.  Portiand,  Oregon  97203 
Novelty  Disbibuting.  3100  West  Fourth 

Street,  Owensboro,  Ky.  42301 
M.  W.  Kasch  Co.,  5401  W.  Donjes  Bay 
Road,  Mequon,  Wise.  53092 
(c)  M.  Brooke  Murdock.  Esq..  Unfair 
Import  Investigations  Division.  U.S. 
International  Trade  Commission,  701 E 
Sti-eet  NW..  Room  132,  Washington.  D.C 
20436,  shall  be  the  Commission 
investigative  attorney,  a  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted. 
Donald  K.  Duvall.  Chief  Administrative 
Law  Judge,  U.S.  International  Trade 
Commission,  701  E  Street  NW., 
Washington.  D.C.  20436,  shall  designate 
the  presiding  officer  with  instructions  to 
issue  a  recommended  determination  as 
to  whether  there  is  a  reasonable 
indication  of  violation  of  section  337 
forty  five  days  firom  the  date  of 
publication  of  the  notice  of  investigation 
in  the  Federal  Register  and  the 
Commission  hereby  shortens  to  five  (5) 
days  the  period  to  be  allowed  for  filing 


exceptions  to  the  recommended 
determination  and  for  filing  alternative 
findings  of  fact  and  conclusions  of  law 
under  §  210.54  of  the  Commission's 
Rules  of  Practice  and  Procedure. 

(4)  The  presiding  officer  shall  also 
establish  a  schedule  for  oral 
presentations  concerning  the  remedy, 
bonding,  and  pubUc-interest  aspects  of 
the  investigation  for  the  purpose  of 
creating  an  administrative  record  to  be 
certified  to  the  Commission  five  (5)  days 
after  the  recommended  determination 
on  violation  is  issued.  In  addition  the 
presiding  officer  shall  provide  for  a 
prehearing  briefing  schedule  to  be 
published  in  the  Federal  Register 
soliciting  the  written  views  of  any 
persons  interested  in  the  temporary 
relief  phase  of  the  investigation.  The 
transcript  of  the  oral  presentations,  the 
prehearing  briefs,  and  the  other  written 
comments  will  constitute  the 
administrative  record  concerning 
remedy,  bonding,  and  the  pubhc  interest 
to  be  certified  to  the  Commission.  The 
Commission  shall  issue  its 
determination  on  temporary  relief  thirty 
days  (30)  following  certification  of  the 
record  to  the  Commission. 

Responses  conforming  to  the 
requirements  of  S  210.21(b)  of  the  • 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.21(b))  must  be 
submitted  by  each  named  respondent 
Such  responses  will  be  considered  by 
the  Commission  if  received  not  later 
than  10  days  after  the  date  of  service  of 
the  complaint.  Extensions  of  time  for 
submitting  a  response  will  not  be 
granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  in  this  notice  may  be  deemed 
to  constitute  a  waiver  of  the  right  to 
appear  and  contest  the  allegations  of  the 
complaint  and  this  notice,  and  to 
authorize  the  presiding  ofiicer  and  the 
Conmussion,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  a  recommended 
determination  and  a  final  determination 
containing  such  findings. 

The  complaint,  except  for  tmy 
confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  pjn.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  701 E  Sb^et  NW.,  Room 
156,  Washingion.  D.C  20436.  telephone 
202-523-0178. 

FOII  FURTHBI INFOMMATION  CONTACT: 
M.  Brooke  Murdock,  Esq.,  Unfair  Import 
Investigations  Division.  Room  132.  U.S. 
International  Trade  Commission, 
telephone  202-523-0115. 


Issued:  May  14. 1982. 
By  order  of  die  Commission. 
Kenneth  R.  Mason, 

Secretary. 

(FR  Doc  BZ-U645  FOed  S-ia-C2:  S4S  am] 
I  CODE  7*l»-0»-M 


IlitvestlgaMon  No.  337-TA-1141 

Certain  Miniature  Ptug-in  Blade  Fuses; 
Prehearing  Conference  and  Hearing 

Notice  is  hereby  given  that  a 
prehearing  conference  will  be  held  in 
this  case  at  9K)0  ajn.  on  June  2. 1962,  in 
the  Waterfront  Center.  Room  201, 1010 
Wisconsin  Avenue,  N.W.,  Washington. 
D.C,  and  the  hearing  will  commence 
immediately  thereafter. 

The  purpose  of  the  prehearing 
conference  is  to  review  the  trial 
memoranda  submitted  by  the  parties,  to 
stipulate  exhibits  into  the  record,  and  to 
discuss  any  questions  raised  by  the 
parties  relating  to  the  hearing. 

The  Secretary  shall  publish  this  notice 
in  the  Federal  Register. 

Issued:  May  11, 1982. 
Janet  O.  Saxon. 

Administrative  Law  Judge. 

(FR  Doc  tOr-iyUA  Filed  S-lS-82:  •:45  ami 

hlumq  cooc  ' 


[Investlaation  Na  337-TA-121] 

Certain  Plastic-Capped  Decorative 
Eml>leins;  Investigation 

agency:  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
April  13, 1982,  under  section  337  of  the 
Tariff  Act  of  1930  (19  U.S.C  1337),  on 
behalf  of  D.L  Auld  Company,  1209 
North  Fifth  Sti«et  Columbus,  Ohio 
43201.  An  amendment  to  the  complaint 
was  filed  on  May  3, 1982.  The  amended 
complaint  (hereinafter,  the  complaint) 
alleges  unfair  methods  of  competition 
and  unfair  acts  in  the  importation  of 
certain  plastic-capped  decorative 
emblems  into  the  United  States,  or  in 
their  sale,  by  reason  of  alleged  direct 
infringement  of  the  claims  of  U.S.  Letters 
Patent  4,100,0ia  U.S.  Letters  Patent 
4,139,654,  and  U.S.  Letters  Patent 
4,259,38a  The  complaint  further  alleges 
that  the  effect  or  tendency  of  the  unfair 
methods  of  competition  and  unfair  acts 
is  to  destroy  or  substcmtially  injure  an 
industry,  efficiently  and  economically 
operated,  in  the  United  States. 
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The  complainant  requests  the 
Commission  to  institute  an  investigation 
and,  after  a  full  investigatioa,  to  issue  an 
order  excluding  said  emblems  from 
entry  into  the  United  States  for  the  life 
of  the  patents  in  issue  and/or  issue  an 
order  directing  respondents  to  cease  and 
desist  from  the  unfair  acts  and  unfair 
methods  of  competition  complained  oL 
AUTHORITV:  The  authority  for  institution 
of  tfais  investigation  is  contained  in 
section  337  of  the  Tariff  Act  of  1930  and 
in  S  210.12  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  210.12).  ' 
8COM  OF  investxution:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
May  12. 1982,  ordered  that— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  193a  an 
investigation  be  instituted  to  determine 
whether  there  is  a  violation  of 
subsection  (a)  of  section  337  in  the 
unlawful  importation  of  certain  plastic- 
capped  decorative  emblems  in  the 
United  States,  or  into  their  sale,  by 
reason  of  alleged  direct  infringement  of 
the  claims  of  U.S.  Letters  Patent 
4,100,010,  U.S.  Letters  Patent  4,139,654. 
and  U.S.  Letters  Patent  4,259.368,  the 
effect  or  tendency  of  which  is  to  destroy 
or  substantially  injure  an  industry, 
efficiently  and  economically  (q)erated, 
in  the  United  States, 

(2)  For  the  purpose  of  the  investigation 
so  instituted,  the  following  are  hereby 
named  as  parties  upon  which  this  notice 
of  investigation  shall  be  served. 

(a)  the  complainant  is — D.L  Auld 
Company,  1209  North  Fifth  Street. 
Columbus,  Ohio  43201. 

(b)  The  respondents  are  the  following 
companies,  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Craft  Originaton,  Div.  of  Dennison 

Manufacturing  Co.  of  Canada.  Ltd..  41 

Brockley  Drive,  Hamilton.  Ontario. 

Canada  L8E3C3 
Marklyn  Co..  Inc  S8  Oakwood  Avenne. 

North  Port  Credit  Ontario.  Canada 

L5G3LB 
John  Brichetto,  Jr..  d.b.a.  Motorsport 

Graphics.  P.O.  Box  720076.  Atlanta. 

Geoigia 
John  Brichetto,  Sr..  db.a.  Autosport 

Medallions.  P.O.  Box  9553.  Knoxville. 

Tennessee  37920 

(c)  Samuel  Bailey.  Jr^  Unfair  Import 
Investigations  Division.  U.S. 
International  Trade  Commission.  701 B 
Street  NW..  Room  128,  Washington.  D.C 
20436.  shall  be  the  Commission 
investigative  attorney,  a  party  to  this 
tnvestifatton,  and 

(3)  For  the  investifation  so  inatitutad. 
Donald  K.  Duvall.  Chief  Administetiv* 
Law  Judge.  IL&  latanational  Trad* 


Commission.  701 E  Street  NW., 
Washington  D.C  20436,  shall  designate 
the  presiding  officer. 

Respomes  must  be  submitted  by  the 
named  respondents  in  accordance  with 
9  210.21  of  the  Commission's  Rules  of 
Practice  and  Procedxire  (19  CFR  210.21), 
Pursuant  to  89  201.16(d)  and  210.21(a)  of 
the  rules,  such  responses  will  be 
considered  by  the  Commission  if 
received  not  later  than  20  days  after  the 
date  of  service  of  the  complaint 
Extensions  of  time  for  submitting  a 
response  will  not  be  granted  unless  good 
cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the  presiding 
officer  and  Oie  Commission,  without 
further  notice  to  Ae  respondent  to  find 
the  facts  to  be  as- alleged  in  the 
complaint  and  this  notice  and  to  enter 
both  a  recommended  determination  and 
a  final  determination  containing  such 
findings. 

The  complaint  except  for  any 
confidential  infbmation  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  ajn. 
to  5:15  pjn.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Cominisaion.  701 E  Street  NW..  Room 
156,  Waafaingtan.  D.C  20436,  telephone 
202-523-0471, 

FOR  FURTNni  INFORMATION  CONTACT: 

Samuel  Bailey.  Unfair  Import 
Investigations  Division,  VS. 
International  Trade  Commission, 
telephone  202-623-1273. 

Issued:  May  13, 1962. 
By  order  of  the  Commission. 
Kenneth  K.  Mason. 

Secretary. 

p«  Dm.  M-tasv  nw  t-is^tt  Ml  oil 


Ilnvestigalion  No.  3S7-TA-121] 
Cortain  Ptaatlo-Coppod  Docorattvt 

Pursuant  to  my  authority  as  Chief 
Administrativa  Law  Judge  of  this 
Commission,  I  hereby  designate 
Administrative  Law  Judge  Janet  D. 
Saxon  as  Presiding  Officer  in  this 
investigation. 

The  Secretary  shall  serve  a  copy  of 
this  order  apoa  aU  parties  of  raooNi  and 
shall  publish  it  in  thai 


Issued:  May  13. 1962. 
Dotaald  K.  DuvaU. 

Cfiief  Administrative  Law  fudge. 

(FR  Doc.  Se-13»M  raed  S-l»-«:  8:49  unj 
SNUMaCODE  7«».«a-li 


[InvasHeaAona  Nosl  701-TA-170  Through 
179(Prallnilnwy)] 

Cortain  Stool  Products  From  tho 
Republic  of  Korea 

AQENCV:  International  Trade 
CoDunission. 

action:  Institution  of  preliminary 
countervaOing  duty  investigation  and  - 
the  schediiling  of  a  conference  to  be 
held  in  connection  with  the 
investigations. 

EFFECTIVE  DATTE  May  7. 1982. 

summary:  The  U.S.  International  Trade 
Commission  hereby  gives  notice  of  the 
institution  of  investigations  Nos.  701- 
TA-170  through  173  (Preliminary)  under 
section  703(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671b(a))  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  the  Republic  of  Korea  of 
certain  steel  products  upon  which 
bounties  or  grants  are  alleged  to  be  paid. 
The  products  covered  in  these 
investigation  are  as  follows:  Hot-rolled 
carbon  steel  plate,  provided  for  in  items 
607.6615,  607.940a  608.0710,  and  608.1100 
of  the  Tariff  Schedules  of  the  United 
States  Annotated  (1982)  (TSUSA):  hot- 
rolled  carbon  steel  sheet  provided  for  in 
TSUSA  items  607.66ia  607.6700, 
607.832a  607.8342,  and  607.9400;  cold- 
rolled  carbon  steel  sheet  provided  for  in 
TSUSA  items  607.8320  and  607.8344:  and 
galvanized  carbon  steel  sheet,  provided 
for  in  TSUSA  items  608.0730  and 
608.130a 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Pafrick  Magrath,  Office  of 
Industries,  U.S.  International  Trade 
Commission:  telepnone  202-523-0342. 


Background 

These  investigations  are  being 
institnted  in  response  to  petitions  filed 
on  May  7, 1962.  by  tha  United  Stales 
Steel  Cocp.  The  Coonaission  most  make 
its  dsCenainations  in  tkese 
investigations  withki  48  days  after  the 
data  of  the  flUag  ol  tlM  patttloQs  or  by 
June  21. 1962  fl9  CFK  ar.17).  The 
hnasttgaliofH  will  be  saMsol  «D  the 
proidslam  ol  pattur  af  4e 
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Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  207. 44  FR  76457),  and 
particularly  subpart  B  thereof. 

Written  Submissions 

Any  person  may  submit  to  the 
Commission  a  written  statement  of 
information  pertinent  to  the  subject  of 
these  investigations.  A  signed  original 
and  fourteen  (14)  true  copies  of  each 
submission  must  be  filed  at  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  Building,  701  E  Street, 
INfW..  Washington.  D.C.  20436.  on  or 
before  Jime  7. 1982.  All  written 
submissions  except  for  confidential 
business  date  will  be  available  for 
public  inspection. 

Any  business  information  for  which 
confidential  treatment  is  desired  shall 
be  submitted  separately.  The  envelope 
and  all  pages  of  such  submissions  must 
be  clearly  labeled  "Confidential 
Business  Information."  Confidential 
submissions  and  requests  for 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6). 

Conference 

The  Director  of  Operations  of  the 
Commission  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  10:00  a.m..  e.d.t..  on  June  1. 1982,  at 
the  U.S.  International  Trade 
Commission  Building.  701  E  Street  NW., 
Washington,  D.C  Parties  wishing  to 
participate  in  the  conference  should 
contact  the  supervisory  investigator  for 
the  investigations,  Mr.  Lynn  Featerstone, 
telephone  202-523-0242,  not  later  than 
May  27. 1982,  to  arrange  for  their 
appearance.  It  is  anticipated  that  parties 
in  support  of  the  imposition  of 
countervailing  duties  in  the 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference. 

Record 

The  records  of  Commission  . 
investigations  Nos.  701-TA-86  through 
144  (Preliminary).  701-TA-146 
(Preliminary).  701-TA-147  (Preliminary). 
701-TA-155  through  163  (Preliminary), 
and  731-TA-53  through  86  (Preliminary), 
Certain  Steel  Products  from  Belgium, 
Brazil  France.  Italy.  Luxembourg,  the 
Netherlands.  Romania.  Spain,  the  United 
Kindom,  and  West  Germany,  will  be 
incorporated  in  the  records  of 
investigations  Nos.  701-TA-170  through 
173  (Preliminary). 

For  further  inJFormation  concerning  the 
conduct  of  the  investigations  and  rules 
of  general  application,  consult  the 


Commission's  Rules  of  Practice  and 
Procedure,  Part  207,  subparts  A  and  B 
(19  CFR  Part  207).  and  Part  201.  subparts 
.  A  through  E  (19  CFR  201).  Further 
information  concerning  the  conduct  of 
the  conference  will  be  provided  by  Mr. 
Featherstone. 

This  notice  is  published  pursuant  to 
S  207.12  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  207.12). 

Issued:  May  13, 1982. 

By  order  of  the  Commission. 
Kenneth  R.  Maaoo. 
Secretary. 

(FK  Doc  I2-13S51  FIM  S-18-82:  MS  amj 
BOIMQ  CODE  7020-02-11 


[Investigation  Na  731-TA-46  (FinaQ] 

Certain  Steel  Wire  Nails  From  Korea; 
Change  of  Put>lic  Hearing  Date 

AQENCV:  International  Trade 
Commission. 

action:  Change  of  date  of  public 
hearing  in  connection  with  investigation 
No.  731-TA-46  (Final). 

summary:  Notice  is  hereby  given  that 
the  United  States  International  Trade 
Commission  has  changed  the  date  of  the 
previously  announced  pubhc  hearing  in 
the  subject  investigation  (46  FR  16126). 
The  hearing  will  now  be  held  on  June  22, 
1982,  beginning  at  10:00  a.m..  in  the  U.S. 
International  Trade  Commission 
Building.  701 E  St.,  NW..  Washington, 
D.C 

SUPPLEMENTARY  INFORMATION:  Requests 
to  appear  at  the  hearing  should  be  filed 
in  writing  with  the  Secretary  to  the 
Commission  not  later  than  the  close  of 
business  (5:15  p.nL)  on  June  2, 1982.  All 
persons  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.,  on  June  4. 1982.  in 
Room  117  of  the  U.S.  International  Trade 
Commission  Building  and  must  file 
prehearing  statements  on  or  before  June 
15. 1982.  Any  person  may  submit  to  the 
Commission  on  or  before  July  1. 1982, 
written  statements  of  information 
pertinent  to  the  subject  matter  of  the 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  Zeck,  Office  of  Investigations, 
U.S.  International  Trade  Commission, 
(202)  523-0339. 

Issued:  May  14, 1082. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

(FR  Doc.  ta-MSSZ  FIM  S-lS-82:  ft4S  am] 
BUIMQ  CODE  7020-01^ 


[Inv— Mfltlon  Na  701-TA-164  (FInaOl 

Prestrwaed  Concrete  Steel  WIf 
Strand  From  Spain 

AQENCV:  International  Trade 
Commissioner. 

action:  Institution  of  a  final 
countervailing  duty  investigation. 

summary:  The  U.S.  International  Trade 
Commission  hereby  gives  notice  of  the 
institution  of  investigation  No.  701-TA- 
164  (Final)  to  determine,  pursuant  to 
section  705(b)  of  the  Tariff  Act  of  1930 
(19  U.S.a  1671d(b)).  wdiether  an  industry 
in  the  United  States  is  materially 
injured,  or  is  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Spain  of  prestressed 
concrete  steel  wire  strand  (PC  strand) 
provided  for  in  item  642.11  of  the  Tarif 
Schedules  of  the  United  States  (TSUSJ 
upon  which  bounties  or  grants  are 
alleged  to  be  paid. 

effective  date:  April  26, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Abigail  Eltzroth,  Office  of 
Investigations,  U.S.  International  Trade 
Commission;  telephone  202-523-0289. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  5. 1981.  a  petition  was 
filed  with  the  Department  of  Commerce 
by  counsel  for  American  Spring  Wire 
Corporation,  Armco  Inc..  Biethlehem 
Steel  Corporation,  Florida  Wire  &  Cable 
Company,  and  Shinko  Wire  American 
Inc..  alleging  that  the  government  of 
Spain  pays  or  bestows,  directly  or 
indirectly,  bounties  or  grants  upon  the 
manufactiu%,  production  or  export  of  PC 
strand  within  the  meaning  of  section  303 
of  the  Tariff  Act  of  1930  (the  Act).  As 
Spain  was  not  at  that  time  a  "country 
under  the  Agreement"  within  the 
meaning  of  section  701(b)  of  the  Act. 
there  was  no  requirement  for  the 
Commission  to  conduct  a  preliminary 
material  injury  investigatiion  pursuant 
to  section  703(a).  On  April  12. 1982. 
Commerce  issued  a  preliminary 
determination  that  the  government  of 
Spain  is  providing  its  manufacturers, 
producers,  and  exporters  of  PC  strand 
with  benefits  that  are  bounties  or  grants. 

On  April  14, 1982,  however,  the  United 
States  Trade  Representative  aimounced 
that  Spain  had  become  a  "country  under 
Agreement"  (47  FR  16697).  As  a  result  of 
this  announcement  Title  VII  of  the  Act 
applies  to  all  coimtervaihng  duty 
investigations  of  merchandise  firom 
Spain.  According  to  section  102  of  the 
Trade  Agreements  Act  of  1979,  once 
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Title  Vn  becomes  applicable,  any 
pending  investigation  under  section  303 
must  tenninate.  Where  a  preliminary  bat 
not  a  final  determination  has  been 
made,  the  case  is  to  be  treated  as  if  the 
preliminary  determination  were  made 
under  section  703  of  the  Act  as  of  the 
date  Title  VII  first  applied  to  the 
country. 

On  April  26, 1982,  Commerce  notified 
the  Commission  that  it  had  terminated 
its  investigation  under  section  303,  and 
that  in  accordance  with  section 
102(a)(2)  of  the  Trade  Agreement  Act  of 
1979,.  it  was  changing  the  effective  date 
of  its  preliminary  determination  to  April 
14, 1982.  Accordingly,  the  Commission  is 
instituting  a  final  countervailing  duty 
investigation,  effective  April  26, 1982, 
the  date  of  receipt  of  notice  from 
Commerce.  The  investigation  will  be 
subject  to  the  provisions  of  part  207  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (19  CRR  207  (1981),  as 
amended  by  47  FR  6190  (Feb.  10, 1982)). 
and  particularly  subpart  B  thereof. 

Written  Submissions 

Any  person  may  submit  to  the 
Commission  on  or  before  July  1, 1982,  a 
written  statement  of  information 
pertinent  to  the  subject  matter  of  this 
investigation.  A  signed  original  and 
fourteen  copies  of  such  statement  must 
be  submitted.  In  the  event  that 
confidential  treatment  of  the  document 
is  requested  under  §  201.6,  at  least  one 
additional  copy  shall  be  filed  in  which 
the  confidential  business  information 
shall  have  been  deleted  and  which  shall 
have  been  marked  "nonconfidential"  or 
"public  inspection". 

Any  business  information  which  a 
submitter  desires  the  Commission  to 
treat  as  confidential  shaU  be  submitted 
in  conformance  with  the  requirements  of 
§  201.6  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.8 
(1981)).  Each  sheet  of  information  for 
which  confidential  treatment  is  desired 
must  be  clearly  marked  at  the  top 
"Confidential  Business  Data".  All 
written  submissions,  exce^  for 
confidential  business  data,  will  be 
available  for  public  inspection  at  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission. 

A  staff  report  containing  preliminary 
findings  of  facts  will  be  made  available 
to  all  interested  parties  on  June  21, 1982. 

Public  Hearing 

The  Commission  will  hold  a  pubbc 
hearing  in  connection  with  this 
investigation  on  July  12, 1962,  in  the 
Hearing  Room  of  the  U.S.  International 
Trade  Commission  Building,  beginning 
at  lOcOO  aja.  Requests  to  appear  at  the 
hearing  skould  be  filed  in  writing  with 


the  Secretary  to  the  Commission  not 
later  thaa  the  dose  of  business  (5:15 
pjn.)  OB  June  17, 1982.  Persons  desiring 
to  appear  at  the  hearing  and  make  oral 
presentations  may  file  a  prehearing  brief 
and  should  attend  a  prehearing 
conference  to  be  held  at  10K)0  a.m..  on 
June  21. 1982,  in  Room  117  of  the  U.S. 
International  Trade  Commission 
Building.  Prehearing  briefs  must  be  filed 
on  or  before  July  1, 1982. 

Testimony  at  the  public  hearing  is 
governed  by  section  207.23  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  207.23).  This  rule 
requires  that  testimony  be  limited  to  a 
nonconfidential  summary  and  analysis 
of  material  contained  in  prehearing 
briefs  and  to  new  information.  All  legal 
arguments,  economic  analyses,  and 
factual  materials  relevant  to  the  public 
hearings  should  be  included  in 
prehearing  briefs  in  accordance  with 
rule  207.22.  Posthearing  briefs  will  also 
be  accepted  within  a  time  specified  at 
the  hearing. 

For  further  information  concerning  the 
conduct  of  the  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  B 
(19  CFR  Part  207  (1981),  as  amended  by 
47  FR  6190  (Feb.  10, 1982.  and  part  201. 
subparts  A  through  E  (19  CFR  Part  201 
(1961).  as  amended  by  47  FR  6188  (Feb. 
la  19B2)). 

This  notice  is  published  pursuant  to 
S  207.12  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  207.12 
(1981)). 

Issued:  Hay  IZ  1962. 

By  order  of  tlie  Commission. 
Kenneth  R.  Masoo. 
Sscpetarjr. 

[FK  Doc.  SZ-ISMe  Plied  VIS-S2: 8:48  am) 
BtLUNQCOOE  7020-02-M 


[Investigation  NOi.  73t-TA-95  (PrHmlnary)] 

Stalnleet  Steel  Sheet  and  Strip  From 
France 

AOEMCr.  International  Trade 

Commission. 

actton:  Institution  of  a  preliminary 

antidumping  investigation  and 

schedohng  of  a  conference  to  be  held  in 

connection  with  the  investigation. 

summary:  The  U.S.  International  Trade 
Commission  hereby  gives  notice  of  the 
institution  of  investigation  No.  731-TA- 
95  (Preliminary)  to  determine,  pursuant 
to  section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  whether  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured, 
or  is  threatened  with  material  injury,  or 


the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  France  of 
stainless  steel  sheet,  provided  for  in 
items  607.7610,  607.9010,  and  607.9020  of 
the  Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA),  and  stainless  steel 
strip  (over  0.01  inch  in  thickness), 
provided  for  in  TSUSA  items  608.4300 
and  608.5700  which  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value. 

EFFECTIVE  DATE:  May  10. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Daniel  F.  Leahy.  Jr..  Office  of 
Investigations.  U.S.  International  Trade 
Commission;  telephone  202-523-1369. 

SUPPLEMENTARY  INFORMATKM: 

Background 

This  investigation  is  being  instituted 
following  receipt  of  a  petition  filed  by 
members  of  the  Tool  and  Stainless  Steel 
Industry  Committee  and  the  United 
Steelworkers  of  America.  The 
Commission  must  make  its 
determination  in  the  investigation  within 
45  days  after  the  date  of  receipt  of 
petition,  or  by  June  24. 1982  (19  CFR 
207.17  (1981)).  The  investigation  will  be 
subject  to  the  provisions  of  part  207  of 
the  Commission's  Rules  of  Practice  find 
Procedure  (19  CFR  Part  207  (1981).  as 
amended  by  47  FR  6190  (Feb.  10. 1982)). 
and  particularly  subpart  B  thereof. 

Written  Submissions 

Any  person  may  submit  to  the 
Commission  on  or  before  June  9. 1982.  a 
written  statement  of  information 
pertinent  to  the  subject  matter  of  this 
investigation.  A  signed  original  and 
fourteen  copies  of  such  statements  must 
be  submitted  (19  CFR  201.8  (1981).  as 
amended  by  47  FR  6188  (Feb.  10, 1982)). 

Any  business  information  which  a 
submitter  desires  the  Commission  to 
treat  as  confidential  shall  be  submitted 
separately,  and  each  sheet  must  be 
clearly  marked  at  the  top  "Confidential 
Business  Data."  Confidential 
submissions  must  conform  with  the 
requirements  of  S  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.8).  All  written 
submissions,  except  for  confidential 
business  data  will  be  available  for 
public  inspection. 

Conference 

The  Director  of  Operations  of  the 
Commission  has  scheduled  a  conference 
in  connection  with  the  investigation  for 
10:00  a.m.,  e.d.t.,  on  June  7. 1982.  at  the 
U.S.  International  Trade  Commission 
Boikling.  701 E  Street.  NW..  Washington. 
D.C.  Parties  wiehing  to  partidpate  in  the 
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conference  should  contact  the 
investigator  for  the  investigation.  Mr. 
Daniel  Leahy,  telephone  202-523-1369. 
not  later  than  June  1. 1982,  to  arrange  for 
their  appearance.  Parties  in  support  of 
the  imposition  of  antidumping  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  v^  each  be  collectively  allocated 
one  hour  within  which  to  make  an  oral 
presentation  at  the  conference. 

For  further  information  concerning  the 
conduct  of  the  investigation  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207,  subparts  A  and  B 
(19  CFR  Part  207,  as  amended  by  47  FR 
6188  (Feb.  10. 1982)).  and  part  201. 
subparts  A  through  E  (19  CFR  Part  201. 
as  amended  by  47  FR  6188  (Feb.  10. 
1982)).  Further  information  concerning 
the  conduct  of  the  conference  will  be 
provided  by  Mr.  Leahy. 

This  notice  is  published  pursuant  to 
§  207.12  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  207.12 
(19B1J).  1 1 

Issued:  May  13, 1982. 
By  order  of  the  Commission. 
Kenneth  R.  Mason. 

Secretary. 

[FR  Doc  82-13650  Filed  5-lS-8%  8:45  am] 
BILLINQ  COOE  702IH»-«i 

[investigations  Nos.  701-TA-165  Tlirough 
169  (Preliminary)] 

Welded  Carbon  Steel  Pipes  and  Tubes 
From  Brazil,  France,  Italy,  South 
Korea,  and  West  Gennany 

agency:  International  Trade 

Commission. 

ACnom:  Institution  of  preliminary 

countervailing  duty  investigations  and 

scheduling  of  a  conference  to  be  held  in 

connection  with  the  investigations. 

summary:  The  International  Trade 
Commission  hereby  gives  notice  of  the 
institution  of  investigations  Nos.  701- 
TA-165  through  169  (Preliminary)  under 
section  703(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671b(a)]  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Brazil,  France,  Italy,  South 
Korea,  and  West  Gennany  of  welded 
carbon  steel  pipes  and  tubes,  provided 
for  in  item  610.32  of  the  Tariff  Schedule* 
of  the  United  States  (TSUS)  (1962),  upon 
which  bounties  or  grants  are  alleged  to 
be  paid 
■FKCnVI  OATK  May  7. 1962. 


FOR  FURTHER  MFORMATKMI  CONTACT: 

Ms.  Abigail  Eltzroth.  Office  of 
Investigations,  U.S.  International  Trade 
Conmiission;  telephone  202-523-0288. 

SUPPLEMENTARY  INFOmiATION: 

Background 

These  investigations  are  being 
instituted  following  receipt  of  petitions 
filed  by  U.S.  Steel  Corp.  The 
Commission  must  make  its 
determinations  in  these  investigations 
within  45  days  after  the  date  of  the  filing 
of  the  petitions,  or  by  June  21, 1982  (19 
CFR  Part  207.17).  These  investigations 
will  be  subject  to  the  provisions  of  Part 
207  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  Part  207, 
(1981)  and  47  FR  6190,  Feb.  10, 1982),  and 
particularly  subpart  B  thereof. 

Written  Submissions 

Any  person  may  submit  to  the 
Commission  on  or  before  June  7, 1982,  a 
written  statement  of  information 
pertinent  to  the  subject  matter  of  these 
investigations.  A  signed  original  and 
fourteen  copies  of  such  statements  must 
be  submitted.  In  the  event  that 
confidential  treatment  of  the  document 
is  requested  under  §  201.6,  at  least  one 
additional  copy  shall  be  filed  in  which 
the  confidential  business  information 
shall  have  been  deleted  and  which  shall 
have  been  marked  "nonconfidential"  or 
"public  inspection". 

Any  business  information  which  a 
submitter  desires  the  Commission  to 
treat  as  confidential  shall  be  submitted 
in  conformance  with  the  requirements  of 
S  201.6  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  201.6 
(1981)).  Each  sheet  must  be  clearly 
marked  at  the  top  "Confidential 
Business  Data."  All  written  submissions, 
except  for  confidential  business  data, 
will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary.  U.S. 
International  Trade  Commission. 

Conference 

The  Director  of  Operations  of  the 
Commission  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  ajn..  on  June  2, 1982,  at  the  U.S. 
International  Trade  Conmiission 
Building.  701  E  Street.  NW..  Washingtoa 
D.C.  Parties  wishing  to  participate  in  the 
conference  should  contact  the 
Investigator  for  the  investigations,  Ms. 
Abigail  Eltzroth,  telephone  202-523- 
0289.  not  later  than  May  26, 1982,  to 
arrange  for  their  appearance.  Parties  in 
support  of  die  imposition  of 
countCTvailing  duties  in  these 
investigations  and  parties  in  opposition 
to  die  fanposition  of  sodi  duties  will 
each  be  coUectiTely  allocated  one  hour 


within  ndiicli  to  make  an  oral 
presentation  at  the  conference. 

For  farther  information  concerning  the 
conduct  of  these  investigations  and  rales 
of  generiil  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  207.  subparts  A  and  B 
(10  CFR  Part  201  (1981)).  as  amended  by 
47  FR  6190  (Feb.  la  1982)  and  part  201, 
subparts  A  through  E  (19  CFR  Part  201 
(1981)),  as  amended  by  47  FR  6188  (Feb. 
10, 1982).  Further  information  concerning 
the  conduct  of  the  conference  will  be 
provided  by  Ms.  Eltzroth. 

This  notice  is  published  pursuant  to 
S  207.12  of  the  Commission's  Rules  of 
Practice  and  Procedure  (19  CFR  207.12 
(1981)). 

Issued:  May  13, 1982. 

By  order  of  the  Commission, 
Kenneth  R.  Mason, 
Secretary. 

(FR  Doc  82-13653  Fded  5-18-82: 8^•S  ud] 
BHJJNOCOOE  7020-Oa-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

National  Crime  information  Center 
Advisory  Policy  Board;  Meetirig 

The  Advisory  Policy  Board  of  the 
National  Crime  Information  Center 
(NCIC)  will  meet  on  June  16  and  June  17, 
1962  &t>m  9:00  a.m.  until  5.-00  p  jn.  at  the 
Ramada  Inn,  Steamboat  Village, 
Steamboat  Springs,  Colorado. 

The  major  topics  to  be  discussed 
include: 

(1)  Status  of  the  first  phase  and  format 
of  the  second  phase  of  the  Interstate 
Identification  Index. 

(2)  Report  of  the  pilot  project  on  an 
unidentiJBed  dead  file  as  maintained  by 
the  State  of  Colorado  and  status  of 
pending  legislation  on  establishment  of 
a  national  file  on  the  unidentified  dead. 

(3)  Expansion  of  entry  criteria  of  NCIC 
Wanted  Person  File  to  include 
delinquent  juveniles  who  have  escaped 
or  absconded  fixim  custody. 

(4)  The  presentation  of  proposals 
recommended  by  local  and  state  users 
of  the  NCIC  System  to  enhance  the 
quahty  and  completeness  of  records  in 
the  System. 

The  meeting  will  be  open  to  the  public 
with  approximately  25  seats  available 
for  seating  on  a  first-come  first-served 
basis.  Any  member  of  the  public  may 
file  a  written  statement  with  the 
AdviscHy  Policy  Board  before  or  after 
the  meeting.  Anyone  wishing  to  address 
a  session  of  the  meettaig  ■hoiold  notify 
the  Advisory  Committee  Management 
Officer.  Mr.  W.  A.  Bayae,  FBI  at  least 


21644 


Federal  Register  /  Vol  47.  No.  97  /  Wednesday.  May  19.  1982  /  Notices 


twenty-four  hours  prior  to  the  start  of 
the  session.  The  notification  may  be  by 
mail,  telegram,  cable  or  hand-delivered 
note.  It  should  contain  the  name, 
corporate  designation,  consumer 
affiliation  or  Government  designation, 
along  with  a  capsulized  version  of  the 
statement  and  an  outline  of  the  material 
to  be  offered.  A  person  will  be  allowed 
not  more  than  15  minutes  to  present  a 
topic,  except  with  the  special  approval' 
of  the  Chairman  of  the  Board. 

Inquiries  may  be  addressed  to  Mr. 
David  F.  Nemecek,  Committee 
Management  Liaison  Officer,  NCIC, 
Federal  Bureau  of  Investigation, 
Washington.  D.C.  20535,  telephone 
number  202-324-2606. 

Dated:  May  11, 1982. 
WUIiam  H.  Webster, 

Director. 

(Fit  Doc  82-13514  Filed  5-18-82:  8:45  am] 
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NATIONAL  ADVISORY  COMMITTEE 
ON  OCEANS  AND  ATMOSPHERE 

Meeting  Addendum 

May  13, 1982. 

Additional  changes  have  been  made 
to  the  agenda  for  the  May  24-25, 1982 
meeting  of  the  National  Advisory 
Committee  on  Oceans  and  Atmosphere 
(NACOA)  published  in  the  Federal 
Register  of  May  10. 1982  (Page  20054). 
The  revised  tentative  agenda  is  as 
follows: 

Monday,  May  24, 1982  (Room  416) 

9:00  a.m.-12:30  p.m.— Plenary 

9:00  a.m.-0:30  a.m. — Swear-In  Ceremony 

for  New  Member  Edward  N.  Gladish, 

Manager,  Land  Services,  Champlin 

Petroleum  Co.,  CA 
9:30  a.m.-12:30  p.m. — Review  and 

Approval  of  Fisheries  Panel  Report 
12:30  p.m.-l:30  p.m.— Lunch 
1:30  p.m.-4.-00  p.m.— Plenary;  Weather 

Services  Report  Review  of 

Conclusions 
4:00  p.m.-5:00  p.m. — Panel  meeting; 

Ocean  Satellite  Planning  Session 
5:00 — Recess 

Tuesday,  May  25. 1S82  (Room  416) 

8:00  a.m.-9:30  a.m.— Panel  Meeting;  OCS 
Revenue  Sharing,  Chairman:  Jack  Van 
Lopik,  Topic:  Review  Proposed 
Legislation  and  ReHne  Position 

9:30  a.m.-12:30  p.m. — Plenary 

9:30  a.mMl:30  a.m.— Guest  Speaker 
ADM  John  B.  Hayes,  Commandant, 
U.S.C.G. 

11:30  a.m.-12:30  p.m.— (To  Be 
Announced) 

12:30  p.nk-l:30  pjn.-4.unch 


1:30  p.m.-3.-00  pjn.— Plenary;  Action 
Items  and  Panel  Reports,  OCS 
Revenue  Sharing,  Ocean  Satellites 
Initiative,  Annual  Report  Review 
3:00  p.m. — ^Adjourn 

Additional  information  concerning 
this  meeting  may  be  obtained  through 
the  Conunittee's  Executive  Director, 
Steven  N.  Anastasion  whose  mailing 
address  is:  National  Advisory 
Committee  on  Oceans  and  Atmosphere, 
3300  Whitehaven  Street,  NW.. 
Washington.  DC  20235.  The  telephone 
number  is  202/653-7818. 

Dated:  May  13, 1982. 
Steven  N.  Anastasion, 

Executive  Director. 

[FR  Doc  SZ-13483  Filed  5-lB-BZ:  8:45  am] 

aajjNQ  cooe  S6io-i2-« 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

INotice  (82-27)] 

Intent  To  Pay  Senior  Executive  Service 
Perfonnance  Awards 

aqency:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  intent  to  pay  Senior 
Executive  Service  performance  awards. 

summary:  The  National  Aeronautics 
and  Space  Administration  will  give 
performance  awards  to  career  members 
of  the  Senior  Executive  Service  (SES)  as 
authorized  under  5  U.S.C.  5384.  The 
awards  will  be  paid  no  earlier  than  June 
1,1982. 

ADDRESS:  Executive  Personnel 

Management  Program,  NPD-31,  NASA 

Headquarters,  Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Philip  D.  Waller,  telephone  202-755- 

8825. 

James  M.  Beggs, 

Administrator, 

May  13, 1982. 

(FR  Doc  82-13404  Filed  S-18-82: 8:48  am] 
HLUNQ  COM  7S10-ei-M 


NATIONAL  SCIENCE  FOUNDATION 

Subpanel  on  Sensory  Physiology  and 
Perception;  Amended  Notice  of 
Meeting 

The  Subpanel  on  Sensory  Physiology 
and  Perception  of  the  Advisory  Panel  for 
Behavioral  and  Neural  Sciences  is 
meeting  in  Washington,  D.C.  on  May  27- 
28, 1982.  The  agenda  for  this  meeting  is 
being  amended  to  include  an  open 
session  on  May  28  from  1  p.m.  to  2:30 
p.m.  For  convenience,  the  meeting  notice 
is  being  reprinted  in  its  entirety. 


Name:  Advisory  Panel  for  Behavioral  and 

Neural  Sciences  Subpanel  for  Sensory 

Physiology  and  Perception 
Date  and  time:  May  27  and  28. 1982. 9:00  AM. 

to  5:00  P.M. 
Place:  Room  834,  at  The  National  Science 
^Foundation.  1800  G  Street  N.W., 

Washington,  D.C  20550 
Type  of  meeting:  Part  Open — Open  1:00  PAt 

to  2:30  P.M.  May  28:  Closed  9:00  A.M.  to 

5:00  PJ^.,  May  27;  9:00  A.M.  to  1:00  P.M.  ft 

2:30  to  5:00  P.M.,  May  28 
Contact  person:  Dr.  John  K.  Harting.  Staff 

Associate,  Developmental  Neurosciences 

Panel,  Room  320,  National  Science 

Foundation,  Washington,  D.C.  20550; 

telephone  202/357-7428 
Summary  minutes:  May  be  obtained  from  the 

Contact  Person,  Dr.  )ohn  K.  Harting  at  the 

address  Usted  al>ove. 

Purpose  of  panel:  To  provide  advice  and 
recommendations  concerning  support  for 
research  in  developmental  neuroscience. 

Agenda 

Open — ^Discussion  of  the  future  of  the 
scientific  field  of  developmental 
neurosciences. 

Qosed — To  review  and  evaluate  research 
proposals  as  part  of  the  selection  process  for 
awards. 

Reason  for  closing:  The  proposals  being 
reviewed  include  information  of  a  proprietary 
or  confidential  nature,  including  technical 
information,  financial  data,  such  as  salaries, 
and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  within  exemptions  (4)  and 
(6)  of  5  U.S.C.  552b(C),  Government  in  the 
Sunsfadne  Act 

Authority  to  close  meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  make  such 
determinationa  by  the  Director,  NSF,  on  July 
6.1979. 

This  notice  originally  appeared  in  the 
Federal  Register  on  Friday,  May  7. 1982, 
Volume  47,  No.  89,  page  19832. 
M.  Rebecca  Winkler, 

Committee  Management  Coordinator. 
May  14, 1982. 

[m  Doc  82-13678  FUwl  S-lS-82: 8:45  tin] 
SIUJNQ  COM  TMS-OI-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards,  Subcommittee  on  Waste 
Management;  Meeting 

The  ACRS  Subcommittee  pn  Waste 
Management  will  hold  a  meeting  on  June 
8. 1982,  Room  1046. 1717  H  Street,  NW. 
Washington.  DC.  The  Subcommittee  will 
review  the  Department  of  Energy's 
Public  Draft  of  the  National  Plan  for 
Siting  High-Level  Waste  Repositories 
and  Environmental  Assessment,  the 
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NRCs  FY  1964  and  FY  1965  waste 
management  researdh  plans,  advances 
in  waste  management  practices,  and 
other  NRC  waste  management  activities. 

In  accordance  with  die  procedures 
oudined  in  the  Federal  Register  on 
September  3a  1981  (46  FR  47903).  oral  or 
written  statements  may  be  presented  by 
members  of  the  pubtia  recordings  will 
be  permitted  only  dwing  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept  and  questions  may  be  asked  only 
by  members  of  the  Subcommitte.  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Employee  as  fer 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements. 

The  entire  meeting  will  be  open  to 
public  attendance  except  for  those 
sessions  which  will  be  closed  to  protect 
proprietary  information  (Sunshine  Act 
Exemption  4).  One  or  more  closed 
sessions  may  be  necessary  to  discuss 
such  information.  To  the  extent 
practicable,  these  closed  sessions  will 
be  held  so  as  to  minimize  inconvenience 
to  members  of  the  public  in  attendance. 
The  agenda  for  the  subject  meeting  shall 
be  as  follows: 

Tuesday.  June  8. 1982—8:30  am.  until 
the  conclusion  of  business. 

Discussion  of  the  topics  noted  above. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
a^y  of  its  consultants  who  may  be 
present,  will  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  die 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
Employee.  Mr.  John  C.  McKinley  or  the 
Staff  Engineer.  Ms.  R.  C  Tang 
(telephone  202/634-1414)  between  6:15 
a.m.  and  5:00  p.m..  DST. 

I  have  determined,  in  accordance  with 
Subsection  10(d)  of  the  Federal 
Advisory  Committee  Act  that  it  may  be 
necessary  to  close  portions  of  this 
meeting  to  public  attendance  to  protect 
proprietary  information.  The  anthority 
for  such  doeore  is  Bxeoptioa  (4)  to  die 
Sunriiine  Act  5  U.&C  562b(c)(4). 


Dated:  May  14. 1982. 
JohnCHoyle. 

Advisory  Committee  Management  Officer. 

PPR  Doc  IZ-UagO  Filed  S-ia-C  8:45  am] 


Aovbofy  ConMHltoe  on  Reactor 
SafegiMrte;  Propooad  Maatlnga 

In  order  to  provide  advance 
information  regarding  proposed 
meetings  of  the  ACRS  Subcommittees 
and  of  the  full  Committee,  the  following 
preliminary  schedule  reflects  the  current 
situation,  taking  into  account  additional 
meetings  which  have  been  scheduled 
and  meetings  which  have  been 
postponed  or  cancelled  since  the  last  list 
of  proposed  meetings  published  April  13. 
1982  (47  FR  15942).  Those  meetings 
which  are  definitely  scheduled  have 
had,  or  will  have,  an  individual  notice 
published  in  the  Federal  Register 
approximately  15  dajrs  (or  more)  prior  to 
the  meeting.  Those  Subcommittee 
meetings  for  which  it  is  anticipated  diat 
there  will  be  a  portion  or  all  of  the 
meetings  open  to  die  public  are 
indicated  by  an  asterisk  (*).  It  is 
expected  that  the  sessions  of  the  full 
Committee  meeting  designated  by  an 
asterisk  (*)  will  be  open  in  whole  or  in 
part  to  the  public  ACRS  full  Committee 
meetings  begin  at  6:30  a  jn.  and 
Subcommittee  meetings  usually  begin  at 
8:30  ajn.  The  time  when  items  listed  on 
the  agenda  will  be  discussed  during  full 
Committee  meetings  and  when 
Subcommittee  meetings  will  start  will  be 
published  prior  to  eadb  meeting. 
Information  as  to  whedier  a  meeting  has 
been  firmly  scheduled,  cancelled,  or 
rescheduled,  or  whether  dianges  have 
been  made  in  die  agenda  for  the  June 
1982  ACRS  full  Committee  meeting  can 
be  obtained  by  a^  prepaid  telephone  call 
to  the  Office  of  the  Executive  Director  of 
die  Committee  (telephone  202/634-3287. 
ATTN:  Barbara  Jo  White)  between  8:15 
a.m.  and  5KX)  pjn^  Eastern  Hme. 

ACRS  Sabcommittee  Meetings 

'Qualification  Progmm  for  Safety 
Related  Equipment,  May  19  and  2a  1962. 
Albuquerque.  NM.  The  Sabcommittee 
will  discuss  three  major  program  areas 
(Sandia  Qualification  Test  Evaluation 
Program.  Independent  Verification 
Research  Test  nogram,  and  Hydrogen 
Bum  Equipment  Sorvirabihty) 
conducted  by  Sandia  Laboratoiy  and 
continue  its  review  of  equipment 
qualification  teqaitementa.  Notice  of 
diis  meeting  was  published  May  4. 1962. 

'Mid/and  Phut  Vidta  1  andZ  May  20 
and  21. 1962,  Midland.  ML  The 
Subcommittae  wffl  review  th^ 
Consumers  Power  Cof^eiij  appiieatioB 


for  an  operating  Hcense  for  Kfidlaod 
Plant  Units  1  and  Z  Notice  of  this 
meeting  was  published  May  4. 198Z. 

'Clinch  River  Breeder  Reactor 
(CRBR).  May  24  and  25, 1962, 
Washington.  DC  The  Subcommittee  will 
discuss  seismic-related  issues  regarding 
the  Clinch  River  fteeder  Reactor 
Construction  Permit  review.  Notice  of 
this  meeting  was  published  May  a  1962. 

'Advanced  Reactors.  May  2a  1962, 
Washington.  DC  The  Subcommittee  will 
discuss  the  NRC  Research  Program  on 
advanced  reactors  in  confunction  with 
die  ACRS  Report  on  die  NRC  Long- 
Range  Research  Plan.  Notice  of  this 
meeting  was  pubUshed  May  7, 1982. 

'Electrical  Systems  and  Qualification 
Programs  for  Safety-Related  Equipment. 
May  27, 1982,  Washington,  DC  The  Joint 
Subcommittees  will  discuss  the  NRC- 
sponsored  research  programs,  proposed 
research  funding  for  FY  1984  and  FY 
1985,  and  those  parts  of  the  Long-Range 
Research  Plan  which  relate  to  the  areas 
for  which  these  two  Subcommittees  are 
responsible. 

'Class  QAccidatts.  May  2a  1962. 
Washington.  DC  The  Subcommittee  will 
discuss  the  Nuclear  Regulatory 
Commission's  Nuclear  Rant  Severe 
Accident  Research  Plan  and  related 
items. 

'Human  Factors.  June  1, 1982, 
Washington.  DC  The  Subcommittee  wiU 
review  the  Nuclear  Regulatory 
Commission's  prc^wsed  FY  1984  and  FY 
1985  Research  I'rograms  and  budget  and 
will  develop  specific  comments  on  die 
NRCs  Long-Range  Research  Plan  aa 
each  relates  to  tfa«  area  of  Human 
Factors. 

'Clinch  River  Breeder  Reactw 
(CRBRf.  June  1  and  2, 1982.  Washington. 
DC  The  Subcommittee  will  discuss  the 
seismidty  and  associated  seismic  design 
for  the  Cbncfa  River  Breeder  Reactor. 

'Safety  Research  Program.  June  2. 
1982.  Washington.  DC  The 
Sabcomoittee  will  review  die  NRC 
Safety  Reaeardh  Program  and  budget  for 
FY  1964  and  FY  1985. 

'Reactor  derations  and  Three  Mile 
Island  Unit  2  Action  Plans,  June  2. 1962. 
Washington.  DC  The  Sabcommittee  wUl 
discuss  with  members  of  the  NRC  Staff 
and  odier  interested  parties  two 
proposed  regulations.  The  first  coocems 
propoaed  rakemaldng  to  darify 
apiriicability  of  license  conditions  and 
technical  ^edfications  in  an  emergency 
and  would  be  ini|rfenented  by  adibig 
the  necessary  dnificatioas  to  10  CFR 
50.54.  Xondttiaas  of  Ucenae"  ad  to  10 
CFR  5a72.  "TOotfllcatioa  of  Significuit 
Events".  The  other  propoeed  role  deals 
with  Ucensiag  reqaliBMaata  far  pending 
operating  BewaeappBcatieua."^ 
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proposed  rule  will  modify  10  CFR  5a34 
(contents  of  applications;  technical 
information)  and  contains  the  basic 
requirements  of  NUREG-0737. 
"Clarification  of  TMI  Action  Plan 
Requirements". 

'Metal  Components.  Jtme  7. 1982.  Palo 
Alto,  CA.  The  Subcommittee  will  be 
given  a  status  report  by  nuclear  reactor 
Steam  Generator  Owners  Group  on 
research  results  and  any  changes  made 
in  steam  generator  design/operation. 
Three  Mile  Island  Unit  1  steam 
generator  problems  will  also  be 
discussed. 

*  Waste  Management.  June  8, 1982, 
Washington,  DC.  The  Subcommittee  will 
review  and  comment  on  the  Department 
of  Energy's  Public  Draft  of  the  National 
Plan  for  Siting  High-Level  W^ste 
Repositories  and  Environmental 
Assessment;  provide  input  for  the  Waste 
Management  Chapter  of  the  FY  1984  and 
FY  1985  Safety  Research  Program 
Review;  review  NRC  Staff  waste 
management  activities;  and  discuss 
advances  in  waste  management 
practices. 

'Emergency  Core  Cooling  Systems 
(ECCS).  June  16  and  17, 1982,  Idaho 
Falls,  ID.  The  Subcommittee  will  discuss 
General  Electric  Company's  request  for 
a  change  in  10  CFR  Part  100,  Appendix 
K  requirements,  the  NRC  Staffs  code 
audit  capability,  the  LOFT  ATWS  test 
Nuclear  Steam  Supply  System  vendor 
code  predictions  and  results,  and  the 
NRC  work  on  operator  accident 
guidelines  and  procedures. 

'Reactor  Radiological  Effects,  June 
23. 1982,  Washington.  DC.  The 
Subcommittee  will  discuss  NRC  Staff 
proposed  revision  to  10  CFR  20  and  the 
use  of  potassium  iodide  for  thyroid 
blocking  in  the  event  of  a  radiation 
accident. 

*  Washington  Public  Power  Supply 
System  Unit  2  fWPPSSJ.  June  23  and  24, 
1982,  Hanford,  WA.  The  Subcommittee 
will  continue  the  review  of  the 
application  of  Washington  Public  Power 
Supply  System  for  an  operating  Ucense 
for  the  WPPSS  Nuclear  Project  Unit  2. 

'Clinch  River  Breeder  Reactor 
(CRBR)  and  Site  Suitability.  June  24  and 
25. 1982,  Washington,  DC.  The 
Subcommittee  will  continue  the  site 
suitability  review  for  the  Clinch  River 
Breeder  Reactor. 

'Perry  Nuclear  Power  Plant  Units  1 
and  2,  June  28  and  29, 1982,  Cleveland, 
OH.  The  Subcommittee  will  continue  the 
review  of  the  application  of  Cleveland 
Electric  Illuminating  Company  for  an 
operating  license  for  the  Perry  Nuclear 
Power  Plant  Units  1  and  2. 

'Systematic  Evaluation  Program,  June 
30, 1982.  Washington,  DC.  The 
Subcommittee  will  review  the 


completion  of  the  Systematic  Evaluation 
Program  review  on  Ginna. 

'Grand  Gulf  Unit  1.  July  1. 1982, 
Washington,  DC.  The  Subcommittee  will 
continue  the  review  of  the  Mississippi 
Power  Company  application  for  an 
operating  license  for  Grand  Gulf  Unit  1. 

'Extreme  External  Phenomena.  July  1, 
1982,  Washington.  DC.  The 
Subcommittee  will  review  the  Office  of 
Nuclear  Regulatory  Research  proposed 
FY  1984  and  FY  1985  research  funding 
and  programs  in  this  area  for  the  Long- 
Range  Research  Plan. 

'Reliability  and  Probabilistic 
Assessment.  July  1, 1982,  Washington. 
DC.  The  Subcommittee  will  review  the 
Office  of  Nuclear  Regulatory  Research 
proposed  FY  1984  and  FY  1985  research 
funding  and  programs  for  the  Systems 
and  Reliability  Analysis  (SARA) 
decision  unit 

'Regulatory  Activities,  July  6. 1982 
(Tentative).  Washington.  DC.  The 
Subconmuttee  will  review  proposed 
Regulatory  Guides  and  Regulations. 

'Safety  Research  Program.  July  7, 
1982.  Washington.  DC  The 
Subcommittee  will  continue  its  review 
of  the  NRC  Safety  Research  Program 
and  budget  for  FY  1984  and  FY  1985. 

'Reactor  Operations,  July  21  or  22. 
1982.  Washington.  DC.  The 
Subcommittee  plans  to  discuss  NRC's 
enforcement  policy,  the  Inspection  and 
Enforcement  (IE)  performance  apprisal 
team  inspection  program  and  the  IE 
regionalization  program. 

*  Watts  Bar,  Date  to  be  determined 
(July).  Washington.  DC.  The 
Subcommittee  will  continue  the  review 
of  the  application  of  Teimessee  Valley 
Authority  for  an  operating  license  for 
the  Watts  Bar  Nuclear  Power  Plant 
Units  land  2. 

'Safety  Research  Program.  August  11, 
1982,  Washington.  DC.  The 
Subcommittee  will  provide  early  input 
to  the  RES  Staff  for  their  preparation  of 
the  Long-Range  Research  Plan  for  FY 
1985  through  FY  1989. 

'Transportation  of  Radioactive 
Materials,  Date  and  location  to  be 
determined.  The  Subcommittee  will 
continue  its  review  of  the  adequacy  of 
the  NRC  procedures  for  certifying 
packages  for  transporting  radioactive 
materials. 

'Metal  Components,  Date  to  be 
determined.  Washington,  DC.  The 
Subcommittee  will  continue  the  review 
of  pressurized  thermal  shock. 

ACRS  Full  Committee  Meeting 

June  3-5, 1982:  Items  are  tentatively 
scheduled. 

'A.  Midland  Nuclear  Plant — 
Operating  license. 


*B.  Quantitative  Safety  Goals — 
Proposed  NRC  policy  regard 
Quantitative  Safety  Goals  for  Nuclear 
Power  Plants  (NUREG-0880). 

'C.  Reactor  Safety  Research — 
Proposed  NRC  Safety  Research  budget 
for  FY  1984  and  FY  1985. 

'D.  Reactor  Pressure  Vessel 
Integrity — Proposed  NRC  action  plan  to 
resolve  concerns  regarding 
repressurization  of  reactor  pressure 
vessels  following  rapid  cooldown 
transients. 

'E.  NRC  Regulations— Proposed  NRC 
regulations  regarding  safety  related 
matters  including  Application  of  TMI-2 
Lessons  Learned  to  Operating  Reactors 
(10  CFR  50.34);  Applicabihty  of  License 
Conditions  and  Technical  Specifications 
in  an  Emergency  (10  CFR  50.54/50.72); 
Accreditation  of  Testing  Organizations 
(10  CFR  50.49(a));  and  Evaluation  of 
Alternate  Decay  Heat  Removal  Systems 
(Task  Action  Plan  A-45). 

'F.  ACRS  Subcommittee  Activities — 
Discuss  the  status  of  designated  ACRS 
Subcommittee  activities  regarding  safety 
related  matters  including  consideration 
of  seismic  events  in  emergency 
planning;  and  proposed  changes  in 
seismic  design  methodology. 

'G.  Meeting  with  NRC 
Commissioners  (Tentative} — Discuss 
ACRS  activities  regarding  quantitative 
safety  goals  for  nuclear  power  plants, 
integrity  of  reactor  pressure  vessels, 
ACRS  plans  for  review  of  the  CRBR.  the 
NRC  Long-Range  Research  Program 
Plan,  and  instrumentation  for  detection 
of  inadequate  core  cooling. 

*H.  Three  Mile  Island  Nuclear  Plant 
Unit  No.  1 — Briefing  regarding  causes  of 
and  status  of  steam  generator  tube 
damage. 

July  8-10, 1982:  Agenda  to  be 
announced. 

August  12-14, 1982:  Agenda  to  be 
announced. 

Dated:  May  14. 1982. 
John  C.  Hoyle, 

Advisory  Committee  Management  Officer, 
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[Docket  Na  50-313] 

Arkansas  Power  &  Light  Co.  (Arkansas 
Nuclear  One,  Unit  1);  Exemption 

I 

The  Arkansas  Power  and  Light 
Company  (the  licensee]  is  the  holder  of 
Facility  Operating  License  No.  DPR-51, 
which  authorizes  operation  of  Arkansas 
Nuclear  One,  Unit  No.  1.  This  license 
provides,  among  other  things,  that  it  is 
subject  to  all  rules,  regulations  and 


Orders  of  the  Commission  now  or 
hereafter  in  effect 

The  facihty  uses  a  Babcock  and 
Wilcox  pressurized  water  reactor  at  the 
licensee's  site  located  in  Pope  County. 
Arkansas. 


On  November  19. 1980,  the 
Commission  published  a  revised  Section 
10  CFR  5048  and  a  new  Appendix  R  to 
10  CFR  Part  50  regarding  fire  protection 
features  of  nuclear  power  plants  (45  FR 
76602).  The  revised  §  50.48  and 
Appendix  R  became  effective  on 
February  17. 1981.  Section  50.48[c) 
established  the  schedules  for  satisfying 
the  provisions  of  Appendix  R.  Section  III 
of  Appeftdix  R  contains  fifteen 
subsections,  lettered  A  through  O.  each 
of  which  specifies  requirements  for  a 
particular  aspect  of  the  fire  protection 
features  at  a  nuclear  power  plant.  One 
of  these  fifteen  subsections,  III.G,  is  the 
subject  of  this  Exemption.  Subsection 
III.G  specifies  detailed  requirements  for 
fire  protection  of  the  equipment  used  for 
safe  shutdown  by  means  of  separation 
and  barriers  (III.G.2).  If  the  requirements 
for  separation  and  barriers  could  not  be 
met  in  an  area,  alternative  safe 
shutdown  capability,  independent  of 
that  area  and  equipment  in  that  area, 
was  required  (III.G.3]. 

Section  50.48(c)  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  within  a 
specified  time  from  the  effective  date  of 
this  fire  protection  rule,  February  17, 
1981.  except  for  modifications  to  provide 
alternative  safe  shutdown  capability. 
These  latter  modifications  (III.G.3) 
require  NRC  review  approval.  Hence, 
S  50.48(c)  requires  their  completion 
within  a  certain  time  after  NRC 
approval.  The  date  for  submittal  of 
design  descriptions  of  any  mofications 
to  provide  alternative  safe  shutdown 
capability  was  specified  as  March  19, 
1981. 

By  letter  dated  March  19, 1981. 
Arkansas  Power  and  Light  Company 
requested  exemption  from  meeting  the 
schedule  requirements  for  those  items  as 
outlined  fa  10  CFR  50.48(c).  The  NRC 
staff  discussed  the  March  19. 1981, 
request  with  Arkansas  Power  and  Light 
Company  and  it  was  understood  that 
Arkansas  Power  and  Light  Company 
was  requesting  exemption  from  meeting 
the  schedule  requirements  for  those 
items  (of  Appendix  R  Sections  IH.G  and 
L)  as  outlined  in  10  CFR  50.48(c).  By 
letter  dated  )anuary  15. 1982.  Arkansas 
Power  and  Light  Company  indicated 
that  they  were  unable  to  commit  to  any 
firm  schedule  for  submitting  technical 
exemptions  and  design  details. 
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When  this  Fire  Protection  Rule  was 
approved  by  the  Commission,  it  was 
understood  that  the  time  required  for 
each  licensee  to  reexamine  those 
previously-approved  configiu-ations  at 
its  plant  to  determine  whether  they  meet 
the  requirements  of  Section  III.G  of 
Appendix  R  to  10  CFR  50  was  not  well 
known  and  would  vary  depending  upon 
the  degree  of  conformance.  For  each 
item  of  nonconformance  that  was  found, 
a  fire  hazards  analysis  had  to  be 
performed  to  determined  whether  the 
existing  configuration  provided 
sufficient  fire  protection.  If  it  did.  a  basis 
had  to  be  formulated  for  an  exemption 
request  If  it  did  not  modifications  to 
either  meet  the  requirements  of 
Appendix  R  or  to  provide  some  other 
acceptable  configuration,  that  could  be 
justified  for  an  exemption,  had  to  be 
designed.  Where  fire  protection  features 
alone  could  not  ensure  protection  of  safe 
shutdown  capability,  alternative  safe 
shutdown  capability  had  to  be  designed 
as  required  by  Section  IILG.3  of 
Appendix  R.  Depending  upon  the 
extensiveness  and  number  of  the  areas 
involved,  the  time  required  for  this 
reexamination,  reanalysis  and  redesign 
could  vary  from  a  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one.  short-term  date 
for  all  licensees  in  the  interest  of 
ensuring  a  best-effort,  expedited 
completion  of  compliance  with  the  Fire 
Protection  Rule,  recognizing  that  there 
would  be  a  nimiber  of  ficensees  who 
could  not  meet  these  time  restraints  but 
who  could  then  request  appropriate 
relief  through  the  exemption  process. 
Licensees  for  44  of  the  72  plants  to 
which  Appendix  R  applies  (plants  with 
an  operating  license  issued  prior  to 
January  1, 1979)  have  requested  such 
schedidar  relief. 

The  licensees  for  the  remaining  28 
plants  made  submittals  to  meet  the 
schedular  requirements  of  S  50.48(c).  All 
of  these  submittals,  however,  were 
deficient  m  some  respects.  In  general, 
much  of  the  information  requested  m  a 
generic  letter  (81-12)  dated  February  20, 
1981,  to  the  licensees  of  all  72  plants, 
was  not  provided.  Therefore,  additional 
time  is  being  used  to  complete  those 
submittals  also. 

m 

Prior  to  the  issuance  of  Appendix  R, 
Arkansas  Nulear  One,  Unit  No.  1  had 
been  reviewed  against  the  criteria  of 
Appendix  A  to  the  Branch  Technical 
Position  9.5-1  (BTP  9.5-1).  The  BTP  9.5-1 
was  developed  to  resolve  the  lessons 
learned  from  the  fire  at  Browns  Ferry 
Nuclear  Plant  If  is  broader  in  scope 
than  Appendix  R.  formed  the  nucleus  of 
the  criteria  developed  further  fa 


Appendix  R  and  fa  its  present  revised 
form  constitutes  the  section  of  the 
Standard  Review  Plan  used  for  the 
review  of  applications  for  construction 
permits  and  operating  licenses  of  new 
plants.  The  review  was  completed  by 
the  NRC  staff  and  its  fire  protection 
consultants  and  a  Fire  Protection  Safety 
Evaluation  (FPSER)  was  issued.  A  few 
items  remafaed  unresolved.  Further 
discourse  between  the  licensee  and  the 
NRC  staff  resulted  in  resolution  of  most 
of  these  items  as  docimiented  fa  letters 
to  Arkansas  Power  and  Light  Company. 
TTie  FPSER  supported  the  issuance  of 
amendment '  to  the  operatfag  license  of 
Arkansas  Nuclear  One.  Unit  No.  1  which 
required  modifications  to  be  made  to 
plant  physical  features,  systems,  and 
administrative  controls  to  meet  the 
criteria  of  Appendix  A  to  BTP  9.5-1.  All 
of  these  modifications  except  those 
associated  with  an  alternate  safe 
shutdown  capability  have  been 
completed.  TTierefore.  Arkansas  Nuclear 
One.  Unit  No.  1  has  had  upgrading  to  a 
high  degree  of  fire  protection  already 
and  the  extensive  reassessment 
favolved  fa  the  request  for  exemption 
from  the  schedular  dates  of  S  50.48(c)  is 
to  quantify,  fa  detail,  the  differences 
between  what  was  recently  approved 
and  the  specific  requirements  of  Section 
III.G  to  Appendix  R  of  10  CFR  Part  50. 
In  the  letter  dated  January  15. 1982. 
Arkansas  Power  and  Light  Company 
stated  that  they  were  unable  to  commit 
to  any  firm  schedule  for  submitting 
exemption  requests  and  design  details. 

Based  on  the  above  considerations, 
we  find  that  the  licensee  has  completed 
a  substantial  part  of  the  fire  protection 
features  at  Arkansas  Nuclear  One.  Unit 
No.  1  fa  conformance  with  the 
requirements  of  the  Fire  Protecti(»i  Rule 
and  is  applying  significant  effort  to 
complete  the  reassessment  of  any 
remaining  modifications  which  noight  be 
necessary  for  strict  conformance  with 
Section  m.G.  We  find  that  because  of 
the  already-completed  upgrading  of  this 
facility,  there  is  no  undue  risk  to  the 
health  and  safety  of  the  pubUc  favolved 
with  contfaued  operation  until  the 
completion  of  this  reassessment  on  July 
1, 1982.  This  date  is  based  upon  the 
response  of  all  the  licensees  with  regard 
to  the  time  needed  to  perform  the 
reassessment  required  and  the  redesign 
of  plant  features  if  necessary.  All  but  a 
few  licensees  fadicated  submittal  dates 
prior  to  July  1, 1982.  and  many  have 
already  made  their  submittals.  Arkansas 
Power  and  Light  Company  did  not 


■  Arkansas  Nuclear  One.  Unit  Na  1— Operating 
License  No.  DPR-51  Amendment  35  supported  by 
FPSER  issued  August  22. 197*. 
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indicate  a  submittal  date.  Therefore,  an 
exemption  should  be  granted  to  allow 
only  such  time  for  completion  as  is 
consistent  with  the  time  needed  by  other 
licensees  for  similar  efforts.  However, 
because  we  have  found  that  most 
submittals  of  this  reanalysis  to  date 
from  other  licensees  have  not  been 
complete;  that  is,  not  all  of  the 
information  requested  by  Generic  Letter 
81-12.dated  February  20, 1981,  was 
provided,  we  are  adding  a  condition  to 
this  Exemption  that  requires  all  such 
information  to  be  submitted  by  the  date 
granted. 

IV 

Accordingly,  the  Commission  has 
determined  that  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  the  following  exemptions 
with  respect  to  the  requirements  of 
Section  m.G  of  Appendix  R  to  10  CFR 
Part  50: 

(1)  The  date,  March  19. 1981,  for 
submittal  of  plans  and  schedules  to 
achieve  compliance  as  required  by 

§  50.48(c)(5)  is  extended  to  July  1. 1982; 

(2)  The  date,  March  19, 1981,  for  fding 
exemption  requests  pursuant  to 

§  50.48(c}(6]  which  includes  a  tolling 
provision  is  extended  to  July  1, 1982; 

(3)  The  date,  March  19, 1981,  for 
submittal  of  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  Section  in.G.3  ' 
as  required  by  i  50.48(c)(5)  is  extended 
to  July  1. 1982;  and 

(4)  The  date,  February  17, 1981,  from 
which  the  installation  schedules 
established  in  S  50.48(c]  (2)  and  (3)  are 
calculated,  is  extendeid  to  July  1, 1982; 

Provided  the  following  additions  are 
met: 

(1)  Requests  for  exemption  pursuant 
to  S  50.48(c)(6)  must  inchide: 

(a)  A  concise  statement  ai  the  extent 
of  the  exemption; 

(b)  A  concise  description  of  the 
proposed  alternative  design  features 
related  to  assuring  post-fire  shutdown 
capability;  and 

(c)  A  sound  technical  basis  that 
justifies  the  proposed  alternative  in 
terms  of  protection  afforded  to  pott-fire 
shutdown  capability,  degree  of 
enhancement  in  fire  safety  by  full 
compliance  with  IlLG  requirements,  or 
the  detriment  to  plant  safety  incurred  by 
full  compliance  with  II1.G.  A  simple 
statement  that  the  feature  for  which  the 


■  By  Implicatioa  thit  includes  IQJL  which  tpeciflM 
the  criteria  for  meeting  IU.GJ>  ' 


exemption  is  requested  was  previously 
approved  by  the  NRC  staff  is  not 
sufficient.  A  simple  assertion  that  in  the 
licensee's  judgment  the  feature  for 
which  the  exemption  is  requested  is 
adequate  fire  protection  is  not  sufficient 

(2)  The  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  Section  III.G.3, 
as  required  by  S  50.48(c](5]  shall  include 
a  point-by-point  response  to  each  item 
in  Section  8  of  Enclosure  1  to  Generic 
Letter  81-12  dated  February  20, 1981, 
and  to  each  item  in  Enclosure  2  to 
Generic  Letter  81-12,  dated  February  20, 
1981. 

If  the  licensee  does  not  meet  the 
above  conditions,  the  licensee  will  be 
found  in  violation  of  10  CFR  50.48(c) 
even  though  the  submittal  may  be  made 
within  the  time  limit  granted  by  the 
exemption.  If  such  a  violation  occurs, 
imposition  of  a  civil  penalty  will  be 
considered  under  section  234  of  the 
Atomic  Energy  Act,  as  amended.  Such  a 
violation  will  be  a  continuing  one 
beginning  with  the  date  set  in  the 
exemption  for  submittal  and  terminating 
when  all  inadequacies  are  corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  NRC  staff,  caused  by 
the  workload  associated  with  reviewing 
all  of  the  submittals  falling  due  near  die 
same  time,  will  not  relieve  the  Hcensee 
of  the  responsibility  for  completeness  of 
the  submittal,  nor  will  such  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated. 

The  NRC  staff  has  determined  that  the 
granting  of  this  Exemption  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d](4]  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with  thia 
action. 

Dated  at  Betketda.  Maryland  thit  10th  day 
of  May  1982. 

For  the  Nudear  Regulatory  Commitaion. 
Harold  R.  Dntoa, 
Director,  Offlce  of  Nuclear  Reactor 
Regulation. 

|FR  Doc.  aa-ISaSS  PIM  S-IS-tZ:  8:48  un| 
BtLUN*  OOOC  78M-Ot-«l 

[Docket  No*.  50-325  and  50-324] 

Carolina  Power  ft  Light  Co.;  Issuance 
of  Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  Nos.  47  and  70  to 
Facility  Operating  License  Nos.  DPR-71 


and  DPR-62  issued  to  Carolina  Power  & 
Light  Company  (the  licensee)  which 
revised  the  Technical  Specifications  for 
operation  of  the  Brunswick  Steam 
Electric  Plant  Units  Nos.  1  and  2  (the 
facility),  located  in  Bnmswick  County, 
North  Carolina.  The  amendments  are 
effective  as  of  the  date  of  issuance. 

The  amendments  revise  the  Technical 
Specifications  to  permit  certain,  specific 
core  alterations  to  be  performed  when 
the  source  range  nuclear 
instnunentation  are  indicating  below  the 
otherwise  required  threshold  value. 

The  application  for  the  amendments 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Conunission's  ndes  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
license  amendments.  Prior  pubhc  notice 
of  these  amendments  was  not  required 
since  the  amendments  do  not  involve  a 
significant  hazards  consideration. 

The  Conmiission  has  determined  that 
the  issuance  of  these  amendments  will 
not  resvdt  in  any  sigmficant 
environmental  impact  and  that  pursuant 
to  10  CFR  51.5(d)(4)  an  environmental 
impact  statement  or  negative 
declaration  and  environmental  impact 
appraisal  need  not  be  prep£u«d  in 
connection  with  issuance  of  the 
amendments. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  April  30, 1982,  (2) 
Amendment  Nos.  47  and  70  to  License 
Nos.  DPR-71  and  DPR-62.  and  (3)  the 
Commission's  related  Safety  Evaluation. 
These  items  are  available  for  pubhc 
inspection  at  the  Commission's  Public 
Document  Room,  1717  H  Street  N.W.. 
Washington.  D.C.  and  at  the  Southport- 
Brunswick  Coimty  Library,  109  West 
Moore  Street  Southport,  North  Carolina 
28461.  A  copy  of  items  (2)  and  (3)  may 
be  obtained  upon  request  addressed  to 
the  U.S.  Nuclear  Regulatory 
Conmiission.  Washington,  D.C.  20555, 
Attention:  Director,  Division  of 
Licensing. 

Dated  at  Betfaesda.  Maryland,  this  7\k  day 
of  May  1882. 

For  the  Nuclear  Regulatory  CommiMioo. 

PUUp  I.  Polk, 

Acting  Branch  Chief,  Operating  Reactors 
Branch  #2,  Division  of  Licensing. 
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[Docket  No.  50-289] 


General  Public  Utilities  Nudear  Corp. 
(TTiree  Mile  Island  Nuclear  Station,  Unit 
Na  if.  Exemption 

I 

The  General  Public  Utilities  Nuclear 
Corporation  (the  licensee)  and  three  co- 
owners  are  the  holders  of  Facility 
Operating  License  No.  DPR-50  which 
authorizes  operation  of  the  Three  Mile 
Island  Nuclear  Station,  Unit  No.  1  (TMI- 
1).  This  license  provides,  among  other 
things,  tfiat  it  is  subject  to  all  rules, 
regulations  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  comprises  a  pressurized 
water  reactor  at  the  licensee's  site 
located  in  Dauphin  County, 
Pennsylvania. 

n 

On  November  19, 1980,  the 
Commission  published  a  revised  section 
10  CFR  50.48  and  a  new  Appendix  R  to 
10  CFR  Part  50  regarding  fire  protection 
features  of  nuclear  power  plants  (45  FR 
76602).  The  revised  §  50.48  and 
Appendix  R  became  effective  on 
February  17. 1981.  Section  50.48(c) 
established  the  schedules  for  satisfying 
the  provisions  of  Appendix  R.  Section  III 
of  Appendix  R  contains  15  subsections, 
lettered  A  through  O.  each  of  which 
specifies  requirements  for  a  particular 
aspect  of  the  fire  protection  features  at  a 
nuclear  power  plant.  One  of  these  15 
subsections,  III.G,  is  the  subject  of  this 
Exemption.  Subsection  in.G  specifies 
detailed  requirements  for  fire  protection 
of  the  equipment  used  for  safe  shutdown 
by  means  of  separation  and  barriers 
(III.G.2].  If  the  requirements  for 
separation  and  barriers  could  not  be  met 
in  an  area,  alternative  safe  shutdown 
capability,  independent  of  that  area  and 
equipment  in  that  area,  was  required 
(m.G.3). 

Section  50.48(c)  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  within  a  * 

specified  time  from  the  effective  date  of 
this  fire  protection  rule,  February  17, 
1981,  except  for  modifications  to  provide 
alternative  safe  shutdown  capabUity. 
These  latter  modifications  (III.G.3) 
require  NRC  review  and  approval. 
Hence,  §  50.48(c)  requires  their 
completion  within  a  certain  time  after 
NRC  approval.  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capability  was  specified  as  March  19, 
1981. 

By  letter  dated  March  19, 1981,  as 
supplemented  August  17, 1981, 
December  15, 1981.  and  April  15. 1982. 
the  licensee  requested  exemptions  from 


10  CFR  50.48(c)  with  respect  to  the 
requirements  of  Section  III.G  of 
Appendix  R  as  follows: 

(1)  Extend  from  March  19, 1981.  to 
October  1, 1982,  the  date  for  submittal  of 
plans  and  schedules  to  achieve 
compliance  with  III.G.2  required  by 

§  50.48(c)(5); 

(2)  Extend  from  March  19, 1981.  to 
October  1, 1982.  the  date  for  filing 
additional  exemptions  from  Section  III.G 
pursuant  to  §  50.12(a)  and  §  50.48(c)(6): 

(3)  Extend  from  March  19, 1981,  to 
October  1, 1982,  the  date  for  submittal  of 
design  descriptions  of  alternative  or 
dedicated  shutdown  systems  to  comply 
with  Section  IILG.3,  if  such  are 
necessary; 

(4)  Extend  &t)m  February  17, 1981,  to 
October  1, 1982,  the  date  from  which  the 
installation  schedules  established  in 

§  50.48(c)  (2)  and  (3)  are  calculated;  and 

(5)  Exemption  from  additional  fire 
suppression  system  protection  as 
required  by  Section  III.G.2  where 
redundant  safe  shutdown  equipment  is 
located  in  the  same  fire  area/zone. 

Exemption  (5)  above  is  under  review 
by  the  NRC  staff,  arid  we  have 
requested  that  the  licensee  provide 
additional  information  to  support  that 
exemption  request.  Hence,  the  request 
for  Exemption  (5)  is  not  being  addressed 
by  this  Exemption. 

With  regard  to  the  other  exemption 
requests,  when  this  fire  protection  rule 
was  approved  by  the  Commission,  it 
was  understood  that  the  time  required 
for  each  licensee  to  reexamine  those 
previously-approved  configurations  at 
its  plant  to  determine  whether  they  meet 
the  requirements  of  Section  III.G  of 
Appendix  R  to  10  CFR  Part  50  was  not 
well  known  and  would  vary  depending 
upon  the  degree  of  conformance.  For 
each  item  of  nonconformance  that  was 
found,  a  fire  hazards  analysis  had  to  be 
performed  to  determine  whether  the 
existing  configuration  provided 
sufficient  fire  protection.  If  it  did,  a  basis 
had  to  be  formulated  for  an  exemption 
request.  If  it  did  not,  modifications  to 
either  meet  the  requirements  of 
Appendix  R  or  to  provide  some  other 
acceptable  configuration,  that  could  be 
justified  for  an  exemption,  had  to  be 
designed.  Where  fire  protection  features 
alone  could  not  ensure  protection  of  safe 
shutdown  capability,  alternative  safe 
shutdown  capability  had  to  be  designed 
as  required  by  Section  III.G.3  of 
Appendix  R.  Depending  upon  the 
extensiveness  and  number  of  the  areas 
involved,  the  time  required  for  this 
reexamination,  reanalysis  and  redesign 
could  vary  from  a  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one,  short-term  date 
for  all  licensees  in  the  interest  of 


ensuring  a  best-effort  expedited 
completion  of  compliance  with  the  fire 
protection  rule,  recognizing  that  there 
would  be  a  number  of  licensees  who 
could  not  meet  these  time  restraints  but 
who  could  then  request  appropriate 
relief  through  the  exemption  process. 
Licensees  for  44  of  the  72  plants  to 
which  Appendix  R  applies  (plants  with 
an  operating  license  issued  prior  to 
January  1, 1979)  have  requested  such 
schedular  relief. 

The  licensees  for  the  remaining  28 
plants  made  submittals  to  meet  the 
schedular  requirements  of  §  50.48(c).  All 
of  these  submittals,  however,  were 
deficient  in  some  respects.  In  generaL 
much  of  the  information  requested  in  a 
generic  letter  (81-12)  dated  February  20, 
1981,  to  the  licensees  of  all  72  plants, 
was  not  provided.  Therefore,  additional 
time  is  being  used  to  complete  those 
submittals  also. 

m 

Prior  to  the  issuance  of  Appendix  R. 
TMI-1  had  been  reviewed  against  the 
criteria  of  Appendix  A  to  the  Branch 
Technical  Position  9.5-1  (BTP  9.5-1).  TTie 
BTP  9.5-1  was  developed  to  resolve  the 
lessons  learned  from  the  fire  at  Browns 
Ferry  Nuclear  Plant.  It  is  broader  in 
scope  than  Appendix  R,  formed  the 
nucleus  of  the  criteria  developed  further 
in  Appendix  R  and  in  its  present, 
revised  form  constitutes  the  section  of 
the  Standard  Review  Plan  used  for  the 
review  of  applications  for  construction 
permits  and  operating  licenses  of  new 
plants.  The  review  was  completed  by 
the  NRC  staff  and  its  fire  protection 
consultants  and  a  Fire  Protection  Safety 
Evaluation  (FPSER)  was  issued.  Several 
items  remained  unresolved.  Further 
discourse  between  the  licensee  and  the 
NRC  staff  resulted  in  resolution  of  these 
items  as  documented  in  five 
supplements  to  the  FPSER.  The  FPSER 
and  its  supplements  supported  the 
issuance  of  amendments  to  the 
operating  license  of  TMI-1  '  which 
required  modifications  to  be  made  to 
plant  physical  features,  systems,  and 
administrative  controls  to  meet  the 
criteria  of  Appendix  A  to  BTP  9.5-1.  All 
of  these  modifications  with  the 
exception  of  five  items  which  are 
related  to  safe  shutdown  (Section  in.G) 
have  been  completed.  Therefore,  TMI-1 
has  been  upgraded  to  a  high  degree  of 


'Three  Mile  Island  Unit  No.  1 — Operating  License 
No.  DPR-50:  Amendment  No.  44  supported  by 
FPSER  issued  September  19. 1978;  Amendment  Na 
SO  supported  by  Supplement  1  to  FPSER  issued 
March  16, 1979;  Supplement  2  to  FPSER  issued  April 
14. 1979;  Supplement  3  to  FPSER  issued  July  21, 
1S80;  Supplement  4  to  FPSER  issued  September  19, 
iseo;  Supplement  S  to  FPSEK  Issued  Novemtier  la 
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fire  protection  already.  With  respect  to 
items  related  to  safe  shutdown,  with  the 
issuance  of  Appendix  R,  an  extensive 
reanalysis  of  the  Fire  Hazards  Analysis 
for  TMI-1  was  undertaken  and  is  still  in 
progress.  GPU  Nuclear  with  contractor 
support  is  applying  a  significant  effort  to 
complete  the  reassessment  and 
determine  modifications  which  may  be 
necessary  to  conform  with  Section  III.G. 
The  additional  time  requested  will  allow 
time  to  quantify  in  detail  the  plant 
specific  changes  needed  to  comply  with 
Section  III.G.  We  note  also  that  TMI-1 
has  not  operated  since  early  1979  due  to 
the  July  2, 1979  Commission  Order  and, 
in  any  case,  there  will  be  no  plant 
operation  before  October  1, 1982.  Thus, 
the  licensee  concludes  that  the  delays 
requested  impose  no  additional  risk  to 
the  public. 

Based  on  the  above  considerations, 
we  find  that  the  licensee  has  completed 
a  substantial  part  of  the  fire  protection 
features  at  TMI-1  in  conformance  with 
the  requirements  of  the  fire  protection 
rule  and  is  applying  significant  effort  to 
complete  the  reassessment  of  any 
remaining  modifications  which  niight  be 
necessary  for  strict  conformance  with 
Section  III.G.  However,  the  Commission 
has  decided  to  grant  an  extension  for 
areas  (1]  through  (4)  above  only  until 
July  1, 1982.  It  is  our  position  that  an 
extension  until  July  1, 1982,  provides 
sufficient  time  for  licensees  to  complete 
the  reassessment  required  and  redesign 
of  modifications,  if  required.  Since  all 
but  a  few  licensees  have  either 
indicated  submittal  dates  prior  to  July  1. 
1982,  or  have  already  made  their 
submittals,  we  cannot  conclude  that 
sufficient  effort  has  been  applied  by  the 
licensee  towards  meeting  the 
requirements  of  10  CFR  50.48(c]  and 
Appendix  R.  Accordingly,  we  find  that 
because  of  the  already-completed 
upgrading  of  this  facility  and  since  TMI- 
1  is  not  operating,  there  is  no  undue  risk 
to  the  health  and  safety  of  the  public 
caused  by  delay  of  this  reassessment 
until  July  1, 1982.  Therefore,  an 
exemption  should  be  granted  to  allow 
such  time  for  completion.  However, 
because  we  have  found  that  most 
submittals  of  this  reanalysis  to  date 
from  other  licensees  have  not  been 
complete:  that  is.  not  all  of  the 
information  requested  by  generic  letter 
81-12  dated  February  20, 1981,  was 
provided,  we  are  adding  a  condition  to 
this  Exemption  that  requires  all  such 
information  to  be  submitted  by  the  date 
granted 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  an  exemption  is  authorized  by  law 


and  win  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  the  following  exemptions 
with  respect  to  the  requirements  of 
Section  III.G  of  Appendix  R  to  10  CFR 
Part  50: 

(1)  The  date,  March  19, 1981,  for 
submittal  of  plans  and  schedules  to 
achieve  compliance  as  required  by 

S  50.48(c)(5)  is  extended  to  July  1, 1982; 

(2)  The  date,  March  19, 1981,  foi  fihng 
exemption  requests  pursuant  to 

§  50.48(c)(6)  which  includes  a  tolling 
provision  is  extended  to  July  1, 1982; 

(3)  The  date,  March  19, 1981,  for 
submittal  of  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  Section  m.G  as 
required  by  §  50.48(c)(5)  is  extended  to 
July  1, 1982;  and 

(4)  The  date,  February  17, 1981,  from 
which  the  installation  schedules 
established  in  S  50.48(c)  (2)  and  (3)  are 
calcidated,  is  extended  to  July  1, 1982; 

Provided  the  following  conditions  are 
met 

(1)  Requests  for  exemption  pursuant 
to  §  50.48(c)(6)  must  include: 

(a)  A  concise  statement  of  the  extent 
of  the  exemption; 

(b)  A  concise  description  of  the 
proposed  alternative  design  features 
related  to  assuring  post-fire  shutdown 
capability;  and 

(c)  A  sound  technical  basis  that 
justifies  the  proposed  alternative  in 
terms  of  protection  afforded  to  post-fire 
shatdown  capability,  degree  of 
enhancement  in  fire  safety  by  full 
compliance  with  III.G  requirements,  or 
the  detriment  to  plant  safety  incurred  by 
full  compliance  with  III.G.  A  simple 
statement  that  the  feature  for  wltich  the 
exemption  is  requested  was  previously 
approved  by  the  staff  is  not  sufficient.  A 
simple  assertion  that  in  the  licensee's 
judgment  the  feature  for  which  the 
exempticni  is  requested  is  adequate  fire 
protection  is  not  sufficient. 

(2)  The  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  Section  in.G.3. 
as  required  by  S  .50.48(c)(5)  shall  include 
a  point-by-point  response  to  each  item 
in  Section  8  of  Enclosure  1  to  generic 
letter  81-12  dated  February  20, 1981,  and 
to  each  item  in  Enclosure  2  to  generic 
letter  81-12  dated  February  20, 1981. 

If  the  licensee  does  not  meet  the 
above  conditions,  the  licensee  will  be 
found  in  violation  of  10  CFR  50.48(c) 
even  though  the  submittal  may  be  made 
within  the  time  limit  granted  by  the 
Exemption.  If  such  violation  occurs, 
imposition  of  a  civil  penalty  will  be 
considered  aider  section  234  of  the 
Atomic  Enefgy  Act,  as  amended.  Saeh  a 


violation  will  be  a  continuing  one 
beginning  with  the  date  set  in  the 
Exemption  for  submittal  and  terminating 
when  all  inadequacies  are  corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  NRC  staff,  caused  by 
the  workload  associated  with  reviewing 
all  of  the  submittals  falling  due  near  the 
same  time,  will  not  relieve  the  licensee 
of  the  responsibihty  for  completeness  of 
the  submittal,  nor  will  such  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated. 

The  NRC  staff  has  determined  that  the 
granting  of  this  Exemption  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with  this 
action. 

Dated  at  Bethesda,  Maryland  this  10th  day 
of  May  1982. 

For  the  Nuclear  Regulatory  Commission. 

Harold  R.  Denton. 

Director,  Office  of  Nuclear  Reactor 
Regulation 
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Power  Authority  of  tfw  State  of  New 
Yoric  (James  A.  FRzPatrlck  Nudear 
Power  Plant);  Exemption 

I 

The  Power  Authority  of  the  State  of 
New  York  (the  licensee)  is  the  holder  of 
FaciMty  Operating  License  No.  DPR-59 
which  authorizes  operation  of  the  James 
A.  FitzPatiick  Nuclear  Power  Plant.  This 
license  provides,  among  other  things, 
that  they  are  sobject  to  all  rules, 
regulations  and  Orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  is  comprised  of  one 

^  boiling  water  reactor  at  the  licensee's 

site  located  in  Oswego  County,  NY. 

n 

On  November  19, 1980,  the 
Commission  published  a  revised  section 
10  CFR  50.48  and  a  new  Appendix  R  to 
10  CFR  Part  50  regarding  fire  protection 
features  of  nuclear  power  plants  (45  FR 
76602).  The  revised  §  50.48  and 
Appendix  R  became  effective  on 
Feburary  17, 1981.  Section  50.48(c) 
established  the  schedules  for  satisfying 
the  provisions  of  Appendix  R.  Section  m 
of  Appendix  R  contains  fifteen 
subsections,  lettered  A  through  O,  each 
of  which  specifies  requirements  for  a 
particular  aspect  of  the  fire  protection 
features  at  a^nuclear  power  plant  Two 


of  these  f^een  subsectionf.  IH.G.  and 
m.J,  are  the  tubiect  ot  tfait  Exemption. 
Section  IILG  specifiet  detailed 
requirements  for  fire  protectian  of  die 
equipment  used  for  safe  shutdown  by 
means  of  separation  and  barriers 
(III.G.2).  If  the  requirements  for 
separation  and  barriers  could  not  be  met 
in'  an  area*  alternative  safe  shutdown 
capability,  independent  of  that  area  and 
equipment  in  that  area,  was  required 
(IILGJ). 

Section  50.48(c)  required  completion 
of  all  modifications  to  meet  the 
provisions  of  Appendix  R  within  a 
specified  time  from  the  effective  date  of 
this  fire  protection  rule,  February  17, 
1981,  except  for  modifications  to  provide 
alternative  safe  shutdown  capability. 
These  latter  modifications  (IILG.3.) 
require  NRG  review  and  approval. 
Hence,  S  50.48(c)  requires  their 
completion  within  a  certain  time  after 
NRG  approval  The  date  for  submittal  of 
design  descriptions  of  any  modifications 
to  provide  alternative  safe  shutdown 
capability  was  specified  as  March  19. 
1981. 

By  letter  dated  March  19. 1981.  as 
su(>plemented  by  letters  dated  June  22, 

1981,  January  11, 1982,  and  January  19, 

1982,  the  bcensee  requested  exemptions 
fitjm  10  era  50.48(c)  with  respect  to  the 
requirements  of  Appendix  R  as  follows: 

(1)  Extend  firom  March  19, 1981,  to 
June  22. 1981.  the  date  for  submittal  of 
an  action  plan  to  evaluate  the 
requirements  of  Section  III.G  and  to 
provide  plans  and  schedules  for  the 
implementation  of  Section  III.J  or  any 
exemptions  thereto;  and 

(2)  Extend  trom  March  19, 1981,  to 
December  28, 1981,  the  date  for 
submittal  of  plans  and  schedules  to 
implement  the  requirements  ef  Section 
III.G  or  exemption  thereto; 

(3)  Extend  to  October  31, 1982,  the 
date  for  completion  for  plant 
modificatirais  to  satisfy  the 
requirements  of  Section  III.J; 

(4)  Extend  fiora  March  19, 1981,  to 
February  18, 1982,  the  date  for  submittal 
of  plans  and  schedules  to  implement  the 
requiremeiite  of  Section  III.G. 

When  this  Ffre  Protection  Rule  was 
ai^roved  by  the  Commission,  it  was 
understood  that  die  time  required  for 
each  licensee  to  re-examine  those 
previonsly>approved  configurations  at 
its  plant  to  determine  whether  they  meet 
the  requirements  of  Section  m.G  cdT 
Appenftix  R  to  10  CFR  Part  50  was  not 
well  known  and  would  vary  depending 
upon  the  degree  of  conformance.  For 
each  item  of  nonconfbnnance  that  was 
found,  a  fire  hazards  analysis  had  to  be 
performed  to  determine  whether  die 
existing  coi^guration  provided 
sufficient  fire  protection.  If  it  did.  a 
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had  to  be  ftmnnlated  for  an  exemption 
reqoest  If  it  did  not,  modifications  to 
either  meet  the  reqoirements  erf 
Appendix  R  or  to  provide  some  other 
acceptable  confignration,  that  could  be 
justified  for  an  exemption,  had  to  be 
designed.  Where  fire  protection  features 
alone  coold  not  ensure  protection  of  safe 
shutdown  capability,  alternative  safe 
shutdown  capability  had  to  be  designed 
as  required  try  Section  III.G.3.  of 
Appendix  R.  Depending  upon  the 
extensiveness  and  number  of  the  areas 
involved,  the  time  required  for  this  re- 
examination, reanalysis  and  redesign 
could  vary  firom  a  few  months  to  a  year 
or  more.  The  Commission  decided, 
however,  to  require  one.  short-term  date 
for  all  licensees  in  the  interest  of 
ensuring  a  best-effort,  expedited 
completion  of  compliance  with  the  Fire 
Protection  Rule,  recognizing  that  there 
would  be  a  number  of  licensees  who 
could  not  meet  these  time  restraints  but 
who  could  then  request  appropriate 
relief  through  the  exemption  process. 
Licensees  for  44  of  the  72  plants  to 
which  Appendix  R  applies  (plants  with 
an  operating  license  issued  prior  to 
Januray  1, 1979)  have  requested  such 
scfaedular  relief. 

The  licensees  for  the  remaining  28 
plants  made  submittals  to  meet  the 
schedular  requirements  of  §  50.48(c).  All 
of  these  submittals,  however,  where 
deficient  in  some  respects.  In  general, 
much  of  the  information  requested  in  a 
generic  letter  (81-12)  dated  February  2ft 
1981,  to  the  licoisees  of  all  72  plants, 
was  not  provided.  Thnefore,  additional 
time  is  being  used  to  complete  those 
submittals  also. 

m 

Prior  to  the  issuance  of  Appendix  R, 
the  FitzPatrick  Plant  had  been  reviewed 
against  the  criteria  of  Appendix  A  to  the 
Branch  Technical  Position  9.5-1  (FTP 
9.5-1).  The  BTP  9.5-1  was  developed  to 
resolve  the  lessons  learned  from  the  fire 
at  Browns  Ferry  Nuclear  Plant  It  is 
broader  in  scope  than  Appendix  R. 
formed  the  nucleus  of  the  criteria 
developed  further  in  Appendix  R  and  in 
its  present  revised  form  constitutes  the 
section  of  the  Standard  Review  Plan 
used  for  the  review  of  appldations  for 
construction  pennits  and  operating 
license*  of  new  plants.  The  review  was 
completed  by  the  NRG  staff  and  its  fire 
protection  consultants  and  a  Fire 
Protection  Safety  Evaluation  (FPSER) 
was  issued  as  amendment  number  47  to 
PedUty  Operating  Ucense  No.  DPR-59 
on  August  1, 1979.  A  few  items  remained 
unresolved.  F^irtlMr  discourse  between 
the  licensee  and  the  NRC  staff  resulted 
in  resolirtion  of  dieae  items  as 
docaaMBted  fea  suiqiteiiieDto  to  the 


FPSER.  The  FPSER  and  sopplementary 
letters  approved  modifications  to  be 
made  to  plant  physical  features, 
systems,  and  administrative  controls  to 
meet  the  criteria  of  appendix  A  to  BTP 
9.5-1.  AD  of  these  modifications  have 
been  completed.  Therefore,  the 
FitzPatrick  plant  has  upgraded  to  a  high 
degree  of  fire  protection  already  and  the 
extensive  reassessment  involved  in  this 
request  for  additional  time  is  to 
quantify,  in  detail  the  differences 
between  what  was  recently  approved 
and  the  specific  requirements  of  Section 
III.G  to  Appendix  R  to  10  CFR  Part  50. 

As  mentioned  eariier  there  are  14 
other  subsections  which  contain  criteria 
for  other  aspects  of  fire  protection 
features.  One  of  these.  Section  ML^ 
provides  the  criteria  for  Alternative  Safe 
Shutdown  capability  and  thus  affects 
the  final  reassessment  and  redesign,  if 
necessary,  of  this  festive  at  die 
Fitd'atrick  plant  Another  of  these. 
Section  III.J.  requires  that  Emergency 
Lighting  be  installed.  However, 
modifications  in  areas  where  there  is 
access  during  normal  plant  operation 
have  not  been  implemented  as  required 
by  5  50.48(c).  The  emergency  lighting  for 
areas  inaccessible  during  plant 
operation  is  not  required  until  the  next 
extended  outage,  presendy  planned  for 
Fall  1983.  Other  than  the  above  this 
means  that  compliance  with  the 
remaining  apphcable  sections  of 
Appendix  R  have  been  or  will  be 
completed  on  or  before  the 
implementation  dates  required  by  die 
Fire  Protection  Rule. 

Based  on  the  above  considerations, 
we  find  that  the  licensee  has  completed 
a  substantial  part  of  the  fire  protection 
features  at  the  FitzPatrick  plant  in 
conformance  with  the  requirements  of 
the  Fire  Protection  Rule  and  is  applying 
significant  effort  to  complete  the 
reassessment  of  any  remaining 
modifications  which  might  be  necessary 
for  strict  conformance  with  Section 
m.G.  and  in.J.  We  find  diat  because  of 
the  already-completed  upgrading  of 
these  facilities,  there  is  no  undue  risk  to 
the  health  and  safety  of  the  public 
involved  with  continued  operation 
during  our  assesnnent  of  die  licensee's 
submittal  dated  February  28, 1962. 
Therefore,  an  exonptioo  should  be 
granted  to  allow  such  time  for 
completion.  However,  because  we  have 
found  that  most  submittals  of  this 
reanalysis  to  date  from  other  licensees 
have  not  been  complete;  tharis,  not  all 
of  the  information  requested  by  generic 
letter  81-12  dated  February  2a  19S1, 
was  provideil.  we  are  acklkig  a  condition 
to  driemao^tien  Utat  reqaiiea  att  audi 
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information  to  be  submitted  by  the  date 
granted. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12.  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  common  defense  and  security  and  is 
otherwise  in  the  public  interest  and 
hereby  grants  the  following  exemptions 
with  respect  to  the  requirements  of 
Appendix  R  to  10  CFR  Part  50: 

(1)  The  date,  March  19, 1981,  for 
submittal  of  an  action  plan  to  evaluate 
the  requirements  of  Section  III.G  and  to 
provide  plans  and  schedule  for  the 
implementation  of  Section  III.)  as 
required  by  S  50.48(c)(5)  is  extended  to 
June  22, 1981; 

(2)  The  date,  March  19, 1981  for  filing 
exemption  requests  for  the  requirements 
of  Section  III.G  as  required  by 

§  50.48(c)(6)  which  includes  a  tolling 
provision  is  extended  to  February  18, 
1982. 

(3)  The  date.  March  19, 1981,  for 
submittal  of  design  descriptions  of 
alternate  or  dedicated  shutdown 
systems  to  comply  with  Section  in.G.3 
as  required  by  S  50.48(c)(5)  is  extended 
to  February  18, 1982,  and 

(4)  The  date,  Febraury  17, 1981,  from 
which  installation  schedules  for 
completion  of  modifications  associated 
with  Section  II1.G.2  as  estabhshed  in 

§  50.48(c)(2)  and  (3)  are  calculated,  is 
extended  to  February  18, 1982; 

(5)  The  date  for  completion  of  plant 
modifications  to  satisfy  the 
requirements  of  Section  UI.)  is  extended 
to  October  31, 1982  except  for  areas 
where  the  installation  of  the  emergency 
lighting  would  require  or  risk  plant 
shutdown.  For  these  latter  areas,  the 
required  completion  date  is  prior  to 
return  to  operation  from  an  extended 
outage  as  defined  in  10  CFR  50.48(c) 
except  that  the  date  for  computing  die 
schedules,  February  17, 1981,  is 
extended  to  the  date  of  this  exemption. 

Provided  the  following  conditions  are 
met: 

(1)  Requests  for  exemption  pursuant 
to  S  50.48(c)(e)  must  include: 

(a)  A  concise  statement  of  the  extent 
of  the  exemption; 

(b)  A  concise  description  of  the 
proposed  alternative  design  features 
related  to  assuring  post-fire  shutdown 
capability;  and 

(c)  A  sound  technical  basis  that 
justifies  the  proposed  alternative  in 
terms  of  protection  afforded  to  post-fire 
shutdown  capabihty,  degree  of 
enhancement  in  fire  safety  by  full 
compliance  with  III.G  requirements,  or 
the  detriment  to  plant  safety  incurred  by 
full  compliance  with  III.G.  A  simple 


statement  that  the  feature  for  which  the 
exemption  is  requested  was  previously 
approved  by  the  staff  is  not  sufficient  A 
simple  assertion  that  in  the  licensee's 
judgment  the  feature  for  which  the 
exemption  is  requested  is  adequate  fire 
protection  is  not  sufficient. 

(2)  The  design  descriptions  of 
alternative  or  dedicated  shutdown 
systems  to  comply  with  Section  III.G.3., 
as  required  by  %  50.48[c](5]  shall  include 
a  point-by-point  response  to  each  item 
in  section  8  of  Enclosure  1  to  generic 
letter  81-12  dated  February  20, 1981,  and 
to  each  item  in  Enclosure  2  to  Generic 
Letter  81-12  dated  February  20, 1981. 

If  the  licensee  does  not  meet  the 
above  conditions,  the  Ucensee  will  be 
found  in  violation  of  10  CFR  50.48(c) 
even  though  the  submittal  may  be  made 
within  the  time  limit  granted  by  the 
exemption.  If  such  a  violation  occurs, 
imposition  of  a  civil  penalty  will  be  a 
considered  under  section  234  of  the 
Atomic  Energy  Act,  as  amended.  Such  a 
violation  will  be  continuing  one 
beginning  with  the  date  set  in  the 
exemption  for  submittal  and  terminating 
when  all  inadequacies  are  corrected. 

A  delay  in  the  determination  of 
inadequacy  by  the  staff,  caused  by  the 
workload  associated  with  reviewing  all 
of  the  submittals  falling  due  near  the 
same  time,  will  not  relieve  the  licensee 
of  the  responsibility  for  completeness  of 
the  submittal,  nor  will  such  delay  cause 
any  penalty  that  may  be  imposed  to  be 
mitigated. 

The  NRC  staff  has  determined  that  the 
granting  of  this  exemption  will  not  result 
in  any  significant  environmental  impact 
and  that  pursuant  to  10  CFR  51.5(d)(4) 
an  environmental  impact  statement  or 
negative  declaration  an  environmental 
impact  appraisal  need  not  be  prepared 
in  connection  with  this  action. 

Dated  at  Bethesda,  Maryland  this  10th  day 
of  May  1982. 

For  the  Nuclear  Regulatory  Commission. 
Harold  R.  Dantoo, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FT(  Doc  S2-ia«S6  FUed  5-ia-82:  Mi  am] 
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[Docket  No.  50-271] 

Vermdnt  Yank««  Nuclear  Power  Corp. 
(Vermont  Yankee  Nuclear  Power 
Station);  Exemption 

I 

The  Vermont  Yankee  Nuclear  Power 
Corporation  (the  licensee)  is  the  holder 
of  Facility  Operating  License  No.  DPR- 
28  which  authorizes  operation  of  the 
Vermont  Yankee  Nuclear  Power  Station 
(VY).  This  license  provides,  among  other 


things,  that  it  is  subject  to  all  rules, 
regulations  and  orders  of  the 
Commission  now  or  hereafter  in  effect 
The  Facility  is  a  boiling  water  reactor 
at  the  licensee's  site  located  near 
Vernon,  Vermont 

n 

Section  ni.G.3  of  Appendix  R  to  10 
CFR  Part  50  requires  that  a  fixed  fire 
suppression  sstem  be  installed  in  an 
area,  room  or  zone  under  consideration 
for  alternative,  safe  shutdown 
modifications.  In  the  Case  of  VY,  under 
this  provision  a  fire  suppression  system 
would  be  required  in  the  control  room. 

The  licensee  indicated  in  its  February 
17, 1982  letter  that  the  fire  protection 
features  currenUy  installed  in  the 
control  room  are  equal  in  effectiveness 
to  a  fixed  fire  suppression  system  and, 
therefore,  requested  an  exemption  from 
the  requirement  to  install  a  fixed 
suppression  system  in  the  control  room. 
The  licensee's  exemption  request  is 
based  on  the  following: 

— ^The  control  room  is  continually 

maimed. 
— Fire  detection  equipment  has  been 

installed  generally  throughout  the 

control  room  including  in  cabinets  and 

other  areas  not  readily  visible  to  * 

operators. 
— ^All  electrical  penefrations  into  the 

control  room  are  sealed. 
— Fire  dampers  have  been  provided  on 

ventilation  lines. 
— ^Portable  extinguishers  are 

immediately  available  to  operating 

personnel. 

The  modifications,  which  the 
licensee's  exemption  request  is  based 
on,  are  required  by  Appendix  R  to  10 
CFR  Part  50.  Therefore,  the  above 
modifications  alone  do  not  justify  an 
exemption  fix}m  the  requirement  to 
install  a  fixed  fire  suppression  system  in 
areas  where  redundant  divisions  are 
located.  However,  the  control  room  is  a 
unique  area  of  the  plant  that  is  required 
to  be  continually  occupied  by  the 
operators.  In  the  event  of  a  fire,  manual 
fire  suppression  would  be  effective  and 
prompt  Because  the  operators  provide  a 
continuous  fire  watch  in  the  confrol 
room,  a  fixed  suppression  system  is  not 
necessary  to  achieve  adequate  fire 
protection  in  the  control  room.  This  is 
similar  to  the  concept  reflected  in  the 
staffs  acceptance,  on  a  short-term  basis, 
of  a  continuous  fire  watch  as  an 
alternative  to  fixed  suppression  systems 
in  other  locations  when  fire  protection 
systems  become  unavailable  (See 
Section  3.7.7.2  of  the  BWR  Standard 
Technical  Specifications,  NUREG-0123, 
Rev.  3,  as  an  example). 
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Based  an  our  evaluation,  we  conditde 
that  the  Ucensee's  fire  protection 
features  for  the  control  room  meet  the 
objectives  of  Section  HLG.  "Fire 
Protection  of  Safe  Shntdown 
Capabihty."  of  Appendix  R  to  10  CFR 
Part  SO  and.  therefore,  the  Ucensee's 
reqaest  to  be  exempted  from  the 
requirement  to  jnnvide  a  fixed  fire 
suppression  system  in  the  control  room 
should  be  granted. 

Accordingly,  the  Coimnission  has 
determined  Aat  pursuant  to  10  CFR 
50.12  an  exemption  is  authorized  by  law 
and  will  not  endanger  life  or  property  or 
the  coranien  defense  and  security  and  is 
otherwise  in  the  public  hiterest. 
Therefore,  the  Commission  hereby 
approves  the  following  exemption: 

With  respect  to  tlie  cantrol  roam,  tlia 
licensee  is  exempt  from  the  requirement  of 
Section  DLG^.b  of  Appendix  R  to  10  CFR 
Part  50  for  a  fixed  fire  suppression  system. 

The  NRC  staff  has  determined  that  the 
granting  of  this  exemption  will  not  result 
in  any  significant  environmental  impact 
and  that  pursuant  to  10  CFR  51.5(d)(4) 
an  environmental  impact  statement  or 
negative  declaration  and  enviromnental 


impact  appraisal  need  net  be  prepared 
in  conaectian  with  this  actioa. 

Doted  at  Betheada,  Mar^and,  this  lOdi  day 
of  May  1982. 

for  the  NaclesrRegnlatoiy  Commission. 
HuuM  R.  DralDii, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

P^  Doc  62-13860  Flbd  S-lS-82: 8:45  un] 
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Abnonnal  Ooeurrenee;  Blockage  Of 
Coolant  Flow  to  Satrty-Betoted 
Systoms  and  Coinpononts 

Section  208  of  the  Energy 
Reorganization  Act  of  1774,  as  amended, 
requires  the  NRC  to  disseminate 
information  on  aboonnal  occurrences 
(i.e.,  unscheduled  incidents  or  events 
which  the  Commission  determines  are 
significant  bom  the  standpoint  of  public 
health  and  safety).  The  following 
reciurence  of  rprtain  incidents  was 
determined  to  be  an  abnormal 
occurrence  using  the  criteria  published 
in  the  Fedecal  Registar  on  February  24. 
1977  (42  FR 10950).  Example  LD.4  ("For 
All  Licensees")  hi  Appendix  A  notes 
that  reouring  incidents,  and  incidents 


with  implications  for  similar  fadfities 
(generic  incidents),  which  create  major 
sa£ety  concern  can  be  considered  an 
abnormal  occurrence.  The  following 
descr^on  of  the  incident  also  contains 
the  remedial  actions  taken. 

Date  and  Place— The  NRC  has 
received  notifications  from  several 
nuclear  power  plant  ficensees  incficating 
that  the  heat  transfer  capabilities  in 
some  safety-related  and  non-safety- 
related  cooling  systems  were  degraded 
by  unanticipated  blockage  of  the  coolant 
flow  paths.  Table  1  lists  several 
incidents  of  a  generic  nature  with 
varying  degrees  of  safety  nignifiranry, 
The  incidents  are  listed  by  date  of 
discovery.  The  incident  discovered  at 
Brunswick  Unit  1  was  the  most 
significant  from  the  safety  standpoint 
due  to  the  total  loss  of  hoih  redundant 
trains  of  the  residual  heat  removal 
system.  The  other  incidents,  which  were 
of  lesser  safety  significance,  are  other 
recent  examples  of  the  recutratt  nature 
of  flow  blockage  problems  which  have 
been  experienced  The  principal  came 
for  the  flow  blockage  in  many  of  these 
situati<H)8  was  a  bttiklup  of  biological 
organisms. 


TABtC  l.-lNCIOENTS  iNVOtVnNQ  COOLANT  FiXMI  BlOCKAQE  TO  SAFETY  SYSTEMS  AND  COMPONENTS 


1.  S^.  3.  tseo;  Aikanstt  MuetMrOna:  IMto  1  wd  2  Poo*  Count*. 
Artamv;  Arkansas  Poww  and  UgW  Convany  (M*  noM  1). 


^  Mar.  18,  MW;  Rancta  S«»  Uf*  1;  Saoamanto  County,  CMor- 
nia;  Saoananto  Munldpal  tWly  OtsHct  (aaa  noM  2>. 


&  A|V.  2S,  1«en  BnawMi  Untta  1  and  2:  BnraMck  County, 
Carolina;  Camilla  Poaiar  and  Ught  Cwvvy  (saa  noH  3). 


4.  Aiaa  9,  T961;  San  Onoira  Unit  1;  Sm  Oiago  Cowi^  C^amii. 
SoMMmCMonaa  EdMon  Convany  (aae  not*  4): 


8.  Aug.  28.  1981;  PRgrim  On*  1;  Rymouth  County,  Massachusetts: 
Boston  EaaanOeavaqF  (aa»  ma  qi 


cvvni  OMcnpoon 


y>Bma»aMl*>cliad<tolo(tebriatremAaiatlcctamsgowinglnl»iasya^mw«l 


Aoknt  now  ki  iha  aantoa 
ataM«ar«antaan 

oooisn.  and  caaatwiiat  igmff  and  km  praaawa  lw(ac«on  punp  aart 

g?'-yf»r^.*»*°^'"'^*'«*n'eao«noWaisrSyalamtACWS)aWc>i 
iRtta Mlaa Mia«  Oaa to *aign aSsMnes^  Unl  a  Iwd mors  aavara piabiam  tMi  tJr«  1 
iMnnga  HMakitaHMiK  Sw  loanaaa  Aaanwd  tai  tia  Mat  itmtm  uf  ■■ 

tia  hl»  pwawa  InjacSwi  pianpa  «m  SO  to  80%  otoggad  aSk  oaMaoa  pnacto.  Ttw ... ^r 

eongalon  eisia  Ma  at  cootor  eaat  Maal  haads.  Rautna  awvaaanoa  toaSng  ad  not  prawaua^ 


S.  Jaa  14,  1882:  Aikansas  Nadaw  Ona.  IMI  £  Psp*  Counto 
Afkanaask  Arkansas  Power  and  Ught  Company  (see  nato  1). 


*••  to  •»  aanto»«atoi  ayatosw  aaa  Moekad  due  to 

Spadaa  prsaant  IwJudad  Awarican  cyaton,  bha  muaaala.  baiwtoa.  rt\  tfti ii  TI^ 

***  ^ctof  hat  mivHt  rapabti  toSualiig  newiia  aftut  doiana  and  duitng 
a  boto  aato  aaia  aSkctod.  Same  aiato  MM  aaa  toato  to 

iy2>>sdtoa>sasaiaa  i  Si)iiyiSaaatstoae»8>ahl»iWii  topiin    i  m  1 1  il  >»  the  ctaiaa  to  > 
^-    1*"  ••MMaa  aaar  to  Sipaaa  flw  Itoto  mUmmm  tobaa  Tka 

Qnwto  C  goaaanatt  bamadaa  oa  tto  talMMtor  atOiaqa  plpa  a  tw  aaMy'tototod  ctoitoiviaM  codte 

a  toveaotoM  Snr  and  ll*M«toeaartng  a  •  tadtorfly  «atoa.  TNs  vovth  ms  notcad 


iH?***^  y  *^___^  ■*  *•  ■**•  esaaton  «»  natoa  toiaaaga  a  toa  a«atom  w»  haatod 

T^SI1lS[?r^lJJ5?5!L':li2*f!?°"  ■•  •"  '«C  totomiakto  Nana  Sl^.  toa  Reactor  BUMino 

Cooing  Wator  (R80CW)  Itoa  ■Bhamai  taNto  aaa  tad  detafiMd  tftotoa  «aar  to  bnan  ttie  hea  « 

S!^  *!!!?»  *"**'J^'"P  aBWaatoiw».adadeagn8i8 i>.  toe  »todfc  a  aa«saa  to  toe  sat 

Wator  (SSW)  diatom  coattoutodto  tadaydatow  a  toa  8SIW  toaga^dbSMaa.  Pl^toi  ttod  rTr-*— rtd  (r 


'  oN^n  QaacHncy  u  aaaiQ  i 


•**a"y"«-  fte  tw  "^  eaetor.  Som  tooppad  Boa  *oa  1800  gpn  to  SOO-aoo 

*^  ?*■'** '"""l*^ '"■"■•«'*»""'"»  »*»a<safsws  Strain  StoX" 
S8>B  ^MeavaaaoMM  irtua  to  nas  gpml.  Ha  X"  atto  "tr  ceotora 
a*AiMe  ctoraa Mta  aawMd  taaa  toa  tr  coaa  Ma  Mtoi  to 
Ma  Btotor  bat  Itoa  a  «w  aana  ware  dead  Othw  oootsrs  ««• 


1. 


OrN,UiMTandX 


2.  ^naw awto Mart  afca»ap— a^tAr'ai— r  daaQaaySiStina  1 
f  ?y*.**yi?i***J*''!' *  »to8toaw»todariidaDrdiijpi_JlirWiaiji 


(Mtooai  4  INIoat  and  Coatouaton  En^naaitaft 
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Nature  and  Probable  Consequence — 
In  a  nuclear  power  plant,  it  is  imperative 
that  the  heat  generated  by  the  nuclear 
reactor  and  the  components  of  safety 
systems  be  dissipated  to  the  environs. 
This  process  is  usually  performed  by 
transferring  the  heat  being  generated  to 
various  cooling  systems  via  heat 
exchangers  and  then  to  a  heat  sink  such 
as  a  river,  lake  or  cooling  tower.  These 
processes  are  utilized  during  normal 
operations  and  subsequent  to  normal 
plant  shutdownns  or  accidents.  Failure 
to  provide  adequate  cooling  could  result 
in  severe  damage  to  the  safety-related 
components  or  systems  designed  to 
safely  shut  down  the  plant  and  to 
mitigate  the  consequences  of  a  major 
occurrence  (such  as  a  loss  of  coolant 
accident,  LOCA). 

The  events  described  in  Table  1, 
although  limited  in  actual  consequence, 
clearly  are  preciu^ors  to  a  possible 
common  cause  failure  that  could  lead  to 
more  serious  consequences,  particularly 
in  conjunction  with  postulated 
accidents.  The  natiu«  of  aquatic  fouling 
in  piping  systems  is  such  that  it  may  go 
unnoticed,  or  not  severely  degrade 
system  performance,  until  the  system  is 
called  upon  to  function  following  an 
incident.  Some  of  the  ways  that  this  can 
be  postulated  to  occur  are  described 
below. 

a.  During  normal  operation, 
particularly  if  an  adequate  control 
program  is  not  being  followed,  fouling 
organisms  can  grow  in  large  diameter 
piping  if  the  flow  velocity  is  low.  A 
quantity  of  fouling  organisms,  sufficient 
to  cause  severe  flow  blockages  in 
safety-related  coolers  under  accident 
conditions,  could  accumulate  in  such 
piping  without  causing  significant  flow 
degradation  under  normal  operating 
conditions.  Therefore,  a  situation  such 
as  this  could  go  undetected  for  a  long 
time  since  a  large  accumulation  of 
fouling  organisms  would  be  required 
before  any  noticeable  flow  degradation 
was  observed.  These  fouling  organisms 
may  potentially  be  slowly  swept  into 
components  requiring  cooling  water 
causing  tube  plugging  and  degraded 
performance.  If  additional  service  water 
pumps  are  started  following  an  incident, 
the  tendency  for  live  organisms,  marine 
shell  fragments,  and  other  debris  to  be 
swept  down  the  piping  into  heat 
exchangers  would  increase  due  to  the 
higher  flow  velocity. 

b.  Fouling  organisms  also  thrive  in 
stagnant  runs  of  piping  in  operating 
systems  or  in  piping  systems  which  have 
been  inactive  for  long  periods  of  time. 
Particularly  during  initial  construction  or 
extended  maintenance  outages,  systems 
that  would  normally  be  operating  may 


be  laid-up  for  months  or  even  years 
without  the  implementation  of  an 
adequate  control  program,  allowing 
fouling  organisms  ample  time  to  become 
established  in  systems  that  otherwise 
might  be  unaffected  during  operation. 
The  concern  here  is  that  plants  could 
begin  operation  without  the  operators 
being  aware  of  the  fouling  that  could 
exist. 

An  example  of  this,  that  did  not  go 
undetected  by  the  licensee,  is  the 
described  occurrence  at  San  Onofre 
Unit  1.  This  plant  had  been  shutdown 
for  steam  generator  tube  repairs  for  over 
one  year.  Diuing  this  time,  the  periodic 
flushing  of  the  system  with  heated  water 
(heat  treatment)  normally  used  by  the 
licensee  to  control  the  growth  of  marine 
organisms,  was  curtailed.  Due  to  the 
lack  of  periodic  heat  treatment  the 
licensee  discovered,  after  observing  a 
low  saltwater  coolant  flow  rate,  that 
gooseneck  barnacles  were  present  on 
the  component  cooling  water  heat 
exchanger  discharge  tubesheet  and  in 
the  saltwater  discharge  piping.  The 
growth  of  the  barnacles  effectively  (1) 
reduced  the  flow  area  of  the  piping 
causing  low  flow  and  (2)  caused  the 
malfunctioning  of  a  butterfly  valve. 

Fire  protection  systems  using  service 
water  are  also  prime  candidates  for 
fouling  by  aquatic  organisms  since  they 
inherently  contain  stagnant  branch  lines 
that  are  conducive  to  marine  growth. 
Branch  lines  in  fire  protection  sprinlder 
heads  generally  have  orifices  of  one-half 
inch.  These  would  be  susceptible  to 
plugging.  In  addition,  live  organisms  or 
marine  shell  fragments  would  be  swept 
toward  the  open  sprinkler  head  in  the 
event  of  a  fire. 

c.  Seismically  diked  emergency  ponds 
utilized  by  some  power  plants  as  the 
ultimate  heat  sink  could  also  support  the 
growth  of  Asiatic  clams.  If  make-up  to 
the  pond  is  from  a  waterbody  in  which 
the  Asiatic  clams  are  known  to  be 
present  then  it  is  likely  that  the  clams 
will  be  found  in  the  ultimate  heat  sink 
and  possibly  in  the  service  water  supply 
header  leading  to  the  plant  from  the 
ultimate  heat  sink. 

Under  design  heat  loads  (e.g.,  post- 
LOCA)  ultimate  heat  sink  temperatures 
could  reach  110  to  120°F  during  summer 
months.  This  is  not  enough  to  cause  a 
substantial  mortahty  of  the  clam 
population.  Dead  clams  may  be  more  of 
a  problem  than  live  organisms,  since 
they  are  more  easily  swept  along  by  the 
flow.  Therefore,  following  a  LOCA  that 
resulted  in  high  pond  temperatures, 
service  water  system  performance  could 
be  gradually  degraded  if  the  dead  clams 
are  swept  into  the  system.  Even  if  the 
temperature  of  the  ultimate  heat  sink 
does  not  reach  the  point  that  causes 


clam  mortality,  clams  residing  in  the 
service  water  supply  header  could  still 
be  swept  along  the  piping  if  the  flow 
velocity  is  sufficienUy  high.  Since  the 
service  water  supply  headers  can  be 
quite  long,  even  a  moderately  dense 
infestation  may  translate  into  a  large 
volume  of  clams.  A  small  percentage  of 
these,  if  swept  along  the  piping,  could 
overburden  automatic  backwash  service 
water  strainers. 

d.  Although  all  nuclear  power  plants 
are  designed  to  withstand  a  seismic 
event,  the  vibratory  motion  induced  by 
such  an  event  may  cause  fouling 
organisms  such  as  oysters,  that  attach 
themselves  to  piping  walls  by  a  strong 
but  brittle  bond,  to  be  broken  loose  in 
sufficient  quantities  by  the  pipe  flexure 
to  cause  flow  blockage  in  cooling  water 
systems.  In  a  similar  maimer,  during  a 
seismic  event  piping  severely  encrusted 
with  corrosion  products  may  release  a 
substantial  amount  of  debris  which  can 
collect  in  equipment  bearing  or  seal 
coolers  blocking  the  cooling  water  flow. 
In  both  cases,  the  buildup  of  fouling 
organism  or  corrosion  products  may  not 
noticeably  degrade  system  performance 
during  normal  operation;  however,  the 
performance  of  redundant  systems  could 
be  simultaneously  degraded  following  a 
seismic  event  Since  the  reactor  coolant 
system  is  seismically  designed,  a  LOCA 
is  QOt  postulated  to  result  from  a  seismic 
event.  A  degradation  of  the  service 
water  system,  in  this  case,  would  not  be 
an  immediate  safety  concern  but  may 
lengthen  the  time  required  to  go  to  cold 
shutdown  as  a  result  of  the 
unavailabiUty  or  diminished  heat 
removal  capacity  of  the  shutdown 
cooling  system. 

e.  Seal  coolers  are  generally  provided 
on  pumps  that  may  be  called  upon  to 
pump  heated  water  from  the 
containment  sump  following  a  LOCA; 
for  example,  such  pumps  include  the 
high  and  low  pressure  injection  pumps, 
containment  spray  pumps  or  residual 
heat  removal  pumps.  Surveillance 
testing  of  these  pumps  is,  by  necessity, 
performed  with  water  at  ambient 
temperature.  This  is  not  representative 
of  the  temperatxires  of  water 
encountered  during  the  post-LOCA 
recirculation  mode  of  operation. 
Therefore,  if  flow  blockage  existed  in 
the  pump  seal  coolers  due  to  the  growth 
of  fouling  organisms,  or  a  buildup  of  silt 
or  corrosion  products,  it  could  go 
imnoticed  during  pump  surveillance 
testing  unless  flow  measurements 
through  the  coolers  were  part  of  the  test 
There  are  two  reasons  for  this:  (1)  Since 
the  pumped  fluid  is  at  ambient 
temperature,  seal  cooling  may  not  be 
necessary  and  no  seal  degradation 
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would  be  observed  even  after  hours  of 
running  without  cooling  water  and  (2) 
generally,  surveillance  testing  is  of  such 
a  short  duration  that  no  noticeable  seal 
degradation  would  occur  even  if  cooling 
flow  were  necessary  for  sustained 
operation.  Since  pumps  required  during 
the  post-LOCA  recirculation  are 
generally  located  outside  primary 
containment  (in  the  auxiliary  building) 
degraded  pump  seals  would  result  in  die 
leakage  of  radioactively  contaminated 
water  outside  containment 

Similarly,  pumps  provided  with 
bearing  lube  oil  coolers  could  be 
susceptible  to  flow  blockages  due  to 
fouling  organisms  or  the  accumulation  of 
corrosion  products  or  silt  deposits.  Flow 
blockages  in  these  coolers  could  also  go 
unnoticed  during  surveillance  testing 
unless  the  cooling  water  flow  was 
monitored.  This  could  result  in 
premature  bearing  failure  when  the 
pumps  are  needed  to  run  for  an 
'  extended  period  of  time,  e.g.,  following  a 
LOCA. 

The  safety  concern  identified  by  these 
events  is  the  possible  degradation  of  the 
heat  transfer  capabilities  of  redundant 
safety  systems  to  the  point  where 
system  function  is  lost  Preventive 
measures  and  methods  of  detecting 
gradual  degradation  have  been 
inadequate  in  certain  areas  to  preclude 
the  occurence.  The  above  postidated 
events  involve  a  common  cause  failure 
mode  that  can  affect  redundant  systems. 
Aquatic  oi^anisms,  mud  silt  and 
corrosion  products  have  been  the  main 
source  of  flow  blockage  in  the  coolant 
piping  system  and  associated  heat 
exchangers  where  events  have  occiirred. 
Cause  or  Causes — ^A  variety  of  causes 
lead  to  the  events  reported  in  Table  1. 
At  Arkansas  Nuclear  One,  the  first 
event  discovered  September  3. 1980,  the 
growth  of  Asiatic  clams  was 
unanticipated  in  the  design  and 
appropriate  operational  control  featuras 
were  not  provided.  The  design  and 
operational  control  featiu*es  that  did 
exist  were  inadequate  to  prevent  the 
buildup  of  mud,  silt,  and  corrosion 
products  from  becoming  a  major 
problem. 

The  second  event  at  Arkansas 
Nuclear  One,  Unit  2  on  January  14, 1982 
assumes  additional  significance  as 
compared  to  the  other  described  events 
since  it  indicates  that  (1)  although  the 
corrective  actions  taken  to  prevent 
buildup  of  marine  organisms  may  not  be 
totally  effective,  the  increased  frequency 
of  surveillance  implemented  as  a  result 
of  the  previous  event  allowed  the 
licensee  to  detect  the  claim  intrusion  in 


its  early  stages.*  and  (2)  the  rate  of 
accumulation  of  the  oiganisms  can  be 
rapid.  During  the  surveillance  test,  the 
flow  dropped  from  1800  gpm  to 
approximately  600  gpm  over  a  five 
minute  interval,  indicating  a  sizeable 
blockage.  About  six  buckets  of  clams 
were  removed.  The  event  remains  under 
investigation.  The  licensee  is  studying 
the  service  water  piping  to  identify  for 
(inspection  any  portions  of  piping  that 
may  be  conductive  to  Asiatic  clam 
growth,  and  other  long-term 
preventative  measures;  this  study  is 
planned  to  be  complete  prior  to  die 
refueling  outage  scheduled  for  October 
1983. 

At  Rancho  Seco,  the  corrosion 
occurred  because  the  heads  were  cast 
steel.  A  corrosion  resistant  coating  such 
as  epoxy  or  copper/nickel  cladding 
would  have  prevented  the  problem. 
Existing  surveillance  testing  procedures, 
however,  were  also  deflcient  in  that  the 
safety-related  heat  exchanger 
performance  was  not  verified  under 
appropriate  accident  conditions. 
At  Brunswick,  the  chlorination 
program,  which  was  part  of  the  program 
to  control  the  growth  of  marine 
organisms,  was  stopped  for 
approximately  14  months  due  to 
potential  operational  problems  and 
environmental  effects.  Although 
operational  and  administrative  controls 
were  inadequate  at  Arkansas  Nuclear 
One  and  Brunswick  to  detect  early  signs 
of  the  problem,  the  plants  were 
shutdown  when  the  technical 
specification  limits  could  no  longer  be 
met.  As  previously  discussed,  the 
incident  at  Brunswick  has  the  most 
safety  significance  of  the  incidents 
described  in  this  report  Unit  1,  which 
was  shutdown  on  April  17, 1981  to  begin 
a  scheduled  maintenance  outage, 
experienced  a  total  loss  of  the  residual 
heat  removal  system  on  April  25. 1981. 
In  order  to  provide  residual  heat 
removal  capacity  during  the  plant 
shutdown,  an  alternate  cooling  flow 
path  had  to  be  established.  Because  of 
the  problems  found  on  the  Unit  1 RHR 
heat  exchangers,  the  similar  heat 
exchangers  in  the  operating  Unit  2  were 
examined.  For  RHR  heat  exchanger  2A. 
a  higher  than  normal  differential 
pressure  at  design  flow  was  discovered; 
however,  the  baffle  plate  was  not 
displaced.  The  baffle  plate  was  found 
displaced  for  RHR  heat  exchanger  2E 
Therefore,  Unit  2  was  shutdown  using 
heat  exchanger  2A  at  reduced  capacity. 
After  the  unit  was  in  cold  shutdown, 
and  alternate  cooling  flow  path  was 


'  Inspecti(m  of  other  safety-related  cooler* 
showed  only  traces  of  Asiatic  clams  with  no 
signiflcaiit  aonunulatian. 


established  (as  in  Unit  1  described 
above)  and  the  heat  exchangers  were 
taken  out  of  service  of  repair. 

At  San  Onofre,  the  gro«vth  of 
gooseneck  barnacles  was  attributed  to 
the  termination  of  a  heat  treatment 
procedure  that  controls  their  growth. 
The  treatment  was  terminated  during  a 
protracted  plant  shutdown  of  14  months. 
The  system  problems  were  noted  during 
routine  operadonal  checks. 

At  Pilgrim,  the  mussels  apparentiy 
grew  in  the  Salt  Service  Water  System 
even  though  a  back  flusing  and  cleanout 
program  was  instituted  to  control  their 
growth.  Routine  surveillance  indicated  a 
continuing  problem  due  to  decreasing 
heat  transfer  capabilities. 

In  general,  the  causes  of  the  incidents 
above-related  to  an  inadequate 
surveillance  and  monitoring  of  the  heat 
exchanger  performance  characteristics 
such  as  flow  rates,  fouling  factors,  heat 
transfer  coefficients,  etc. 

Actions  Taken  To  Prevent  Recmrenoe 

Licensees — ^He  licensees  of  Aricansas 
Nuclear  One,  Rancho  Seco,  Brunswick. 
San  Onofre  Unit  1  and  Pilgrim  have 
cleaned  and  flushed  die  affected  cooling 
water  systems.  The  licensees  have  also 
committed  to  improving  design  features 
and  detection  techniques  which  are 
intended  to  preclude  the  development  of 
significant  fouling  of  safety-related 
cooling  systems  in  the  future. 

NRC—Tbe  NRC  conducted  special 
inspections  regarding  the  events  at  the 
facilities  noted  above.  In  addition,  on 
April  la  1981  the  NRCs  Office  of 
Inspection  and  Enforcement  issued  IE 
Bulletin  81-03.  TIow  Blockage  of 
Cooling  Water  to  Safety  System 
Ckimponents  by  Corbicula  sp.  (Asiatic 
Clam)  and  Mytilus  sp.  (Mussel)".  The 
Bulletin  requested  Ucensees  to 
determine  whether  either  species  was 
present  in  the  vicinity  of  their  station 
and  the  extent  of  any  fouling  these 
organisms  may  have  caused  in  fire 
protection  or  safety-related  systems. 
The  responses  to  the  Bulletin  have  been 
received  from  all  of  the  operating  plants. 
The  responses  received  represent  48 
sites.  Of  these.  21  sites  reported  positive 
findings  either  in  the  plant  or  in  die 
source  or  receiving  waterbody.  Eight 
sites  have  seen  some  evidence  of 
Asiatic  Clams  in  the  plant  and  six  sites 
have  seen  evidence  of  mussels  in  the 
plant  This  has  ranged  from  occasional 
findings  of  a  few  shell  fragments  in  the 
main  condenser  to  major  infestations. 
An  additional  seven  sites  have  reported 
that  while  Asiatic  clams  were  not  yet 
present  in  the  plant  they  were  present 
in  either  source  or  receiving 
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waterbodies  and  infestations  at  the 
plant  were  possible  in  the  future. 

The  Bulletin  also  asked  licensees  to 
describe  their  methods  for  preventing 
and  detecting  any  future  fouling  at  their 
plants.  A  combination  of  chlorination, 
heat  treatment  flushing,  backflushing 
and  the  installation  of  strainers  were  the 
preventative  actions  taken  by  most  of 
the  affected  plants.  Many  of  them 
routinely  inspect  the  intake  canal,  the 
pump  discharge  strainers  and  the  main 
condenser,  cleaning  them  out  as  needed. 
Detection  methods  included  surveillance 
programs  comprised  of  visual 
inspections  and  measurements  of  flow, 
differential  pressure,  and  temperature  at 
various  system  locations.  These  actions 
by  the  licensees  can  be  expected  to 
have  varying  degrees  of  effectiveness 
depending  on  the  frequency  with  which 
they  are  performed  and  the  severity  of 
the  infestation  present  at  and  around  the 
plant. 

IE  Bulletin  81-03  addressed  fouling  by 
Asiatic  clams  and  musseles  only. 
Therefore,  most  plants  discussed  only 
these  two  species  in  their  response*. 
Some  plants  however,  mentioned  the 
presence  of  other  fouling  organisms  sudi 
as  other  species  of  clams,  oysters, 
barnacles,  tubeworms  and  algae  to 
name  a  few.  In  addition,  a  nilmber  of 
plants  reported  problems  caused  by  mud 
and  silt  In  some  cases,  they  claimed  this 
to  be  a  bigger  problem  at  the  plant  than 
marine  fouling. 

In  July  1981,  NRC  issued  IE 
Information  ^k)tice  81-21,  "Potential 
Loss  of  Direct  Access  to  Ultimate  Heat 
Sink".  The  Notice  described  the  loss  of 
the  normal  decay  heat  removal  system 
at  Bnmswick.  It  also  emphasized  the 
need  for  licensees  to  initiate  appropriate 
actions,  as  described  in  IE  Bulletin  BI- 
OS, for  any  marine  organisms  that  could 
cause  fouling  at  their  plant. 

A  case  study  entitled  "Report  on 
Service  Water  System  Flow  Blockages 
by  Bivalve  MoUusks  at  Arkansas 
Nuclear  One  and  Brunswick",  was 
issued  by  the  NRCs  Office  for  Analysis 
and  Evaluation  of  Operational  Data  in 
February  1982. 

The  NRCs  Office  of  Nadear  ReactOT 
Regulation  (NRR)  is  conducting  a 
generic  study  of  service  water  system 
malfunctions.  This  study  is  being 
assisted  through  the  Special  Studies 
program  at  the  Oak  Ridge  National 
Laboratory  (ORNL).  In  the  program, 
ORNL  will  investigate  Ucensee  event 
reports  (LERa)  from  January  19T9 
thivugh  June  1981  on  the  partial  or 
complete  loss  of  service  water  systems 
and  organize  these  results 
systematically.  From  this  collection  of 
events.  ORNL  will  evaluate  the  safety 
significance  of  service  water 


malfunctions  and  provide  their 
recommendations  for  any  corrective 
measures  that  they  believe  may  be 
needed.  NRR  will  attempt  to  correlate 
specific  plant  design  features, 
surveillance  programs  and  preventative 
measures  with  the  magnitude  and  types 
of  service  water  problems  reported  in 
LERs  and  the  responses  to  IE  Bulletin 
81-03.  Based  on  the  results  of  this  study, 
corrective  actions  will  be  recommended 
in  order  to  improve  the  rehabllity  of 
service  water  systems. 

In  addition  to  the  service  water  study. 
NRR  is  reviewing  the  design  of  baffle 
plates  in  'XT'  tube  heat  exchangers 
similar  to  those  used  at  Brunswick.  This 
review  is  to  determine  if  a  generic 
problem  exists  and  if  the  design  is 
appropriate  for  the  given  application. 

Future  reports  on  the  findings  and 
investigations  will  be  made,  as 
appropriate,  in  the  quarterly  Report  to 
Congress  on  Abnormal  Occurrences 
(NUREG-0900  series.) 

Dated  at  Waahington,  O.C  this  13th  day  of 
May  1982. 

Samuel  |.  CUIk. 

Secretary  of  the  CommisaJon. 

(FK  Doc.  a2-130M  Flkd  »-lS-a2: 8:45  u>) 
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OFFICE  OF  MANAGEMENT  AND 
-BUDGET 

Privacy  Act  of  1974;  Revteed 
Supplementai  Guidance  for 
Conducting  Matching  Programa 

May  14, 1982. 

agency:  Office  of  Management  and 

Budget 

ACnON:  Issuance  of  Revised  Guidance 

for  Conducting  Computerized  Matching 

Programs 

auMMAlir.  Thia  document  revises  and 

updates  gaidance  to  the  agencies  on 

conducting  automated  matching 

programs  originally  issued  on  March  30, 

1979. 

EFFECnvi  date:  May  11, 1982. 

FOR  RJflTMEfl  INFORMATION  CONTACT 

Robert  N.  Veeder,  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget  Room  3235, 
New  Executive  Office  Building, 
Washmgtoa  D.C  20502;  telephone  (202) 
395-^1814. 

SUPPICMENTARY  INFORMATION:  The 
Guidelines  were  originally  issued  on 
March  30. 1979  (44  FR  23138).  After 
evaluating  agencies  experiences 
operating  under  those  Guidelines  and 
considering  comments  bom  agencies 
and  concerned  groups  such  as  the 
PresidAits  Council  on  Integrity  and 


Efficiency  in  Government  0MB 
concluded  that  a  revision  was  in  order. 
Accordingly,  the  Guidelines  were 
revised  to  clarify  the  language  and  to 
simplify,  where  possible,  the 
administrative  and  procedural 
requirements. 

The  Revised  Guidelines  were  signed 
by  the  Director  of  OMB  on  May  11, 1982. 
and  became  effective  on  that  date.  Their 
text  is  set  forth  below. 
Brmda  A.  Mayfaeiiy, 
Acting  Budget  and  Management  Officer. 
May  11, 1962. 

Memorandum  for  the  Executive  Departments 
and  Establishments 

From:  David  A.  Stoclcman,  Director. 
Subject:  Revised  Supplemental  Guidance  for 
Conducting  Matching  Programs. 

I  am  attaching  a  copy  of  our  revised 
Guidelines  on  conducting  compulerized 
matching  programs.  This  revision  updates 
and  simplifies  earlier  guidance  issued  on 
March  30, 1979.  It  is  effective  immediately. 

The  revision  is  the  result  of  our  evaluation 
of  agencies'  operating  experiences  under  the 
original  Guidelines.  The  new  Guidelines 
incorporate  many  agency  recommendations 
for  clarifications  and  changes.  In  addition, 
they  greatly  simplify  the  notice  and  reporting 
requirements  of  the  earlier  version. 

Direct  comments  or  questions  on  these 
Guidelines  to  OMB's  Office  of  Information 
and  Regulatory  Affairs. 

Matching  Giddelines 

1.  Purpose — These  Guidelines 
supplement  and  should  be  used  in 
conjunction  with  the  "OMB  Guidelines 
on  die  Administration  of  the  Privacy  Act 
of  1974,"  issued  on  July  1, 1975  and 
supplemented  on  November  21, 1975. 
They  replace  earlier  guidance  on 
conducting  computerized  matching 
programs  issued  on  March  30, 1979. 
They  are  intended  to  help  agencies 
relate  the  procedural  requirements  of 
the  Privacy  Act  to  the  operational 
requirements  of  computerized  matching. 
They  are  designed  to  address  the 
concerns  expressed  by  the  Congress  in 
the  Privacy  Act  of  1974  that  "the 
increasing  use  of  computers  and 
sophisticated  information  technology, 
while  essential  to  the  efficient 
operations  of  the  Government  has 
greatly  magrufied  the  harm  to  individual 
privacy  that  can  occur  from  any 
collection,  maintenance,  use,  or 
dissemination  of  personal  information." 
These  Guidelines  do  not  authorize 
activities  which  are  not  permitted  by 
law;  nor  do  they  prohibit  activities 
expressly  required  to  be  performed  by 
law.  Complying  with  these  Guidelines, 
however,  does  not  relieve  a  Federal 
agency  of  the  obligation  to  comply  with 
the  provisions  of  Oie  Privacy  Act 
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including  any  provisions  not  cited  in 
these  Guidelines. 

2.  Scope — ^These  guidelines  apply  to 
all  agencies  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a).  and  to  aU  matching 
programs: 

a.  Performed  by  a  Federal  agency, 
whether  the  personal  records  used  in  the 
match  are  Federal  or  non-Federal. 

b.  For  which  a  Federal  agency 
discloses  any  personal  records  for  use  in 
a  matching  program  performed  by  any 
other  Federal  agency  or  any  non-Federal 
organization. 

3.  Effective  Date— These  guidelines 
are  effective  on  their  date  of  issuance — 
May  11, 1982. 

4.  Definitions — ^For  the  purposes  of 
these  Guidelines: 

a.  All  the  terms  defined  in  the  Privacy 
Act  of  1974  apply. 

b.  A  "personal  record"  means  any 
information  pertaining  to  an  individual 
that  is  stored  in  an  automated  system  of 
records,  e.g.,  a  data  base  which  contains  - 
information  about  individuals  that  is 
retrieved  by  name  or  some  other  , 
personal  identifier. 

c.  A  "matching  program"  is  a 
procedure  in  which  a  computer  is  used 
to  compare  two  or  more  automated 
systems  of  records  or  a  system  of 
records  with  a  set  of  non-Federal 
records  to  find  individuals  who  are 
common  to  more  than  one  system  or  set. 
The  procedure  includes  all  of  the  steps 
associated  with  the  match,  including 
obtaining  the  records  to  be  matched, 
actual  use  of  the  computer, 
administrative  and  investigative  action 
on  the  hits,  and  disposition  of  the 
personal  records  maintained  in 
connection  with  the  match.  It  should  be 
noted  that  a  single  matching  program 
may  involve  several  matches  among  a 
number  of  participants. 

Matching  Programs  do  not  include  the 
following: 

(1)  Matches  which  do  not  compare  a 
substantial  number  of  records,  e.g., 
comparison  of  the  Department  of 
Education's  Defaulted  Student  Loan 
data  base  with  the  Office  of  Personnel 
Management's  Federal  Employee  data 
base  would  be  covered;  comparison  of 
six  individual  student  loan  defaultees 
with  the  0PM  file  would  not  be  covered 

(2)  Checks  on  specific  individuals  to 
verify  data  in  an  appUcation  for  benefits 
done  reasonably  soon  after  the 
application  is  received. 

(3)  Checks  on  specific  individuals 
based  on  information  which  raises 
questions  about  an  individual's 
eligibility  for  benefits  or  payments  done 
reasonably  soon  after  the  information  is 
received. 


(4)  Matches  done  to  produce  aggregate 
statistical  data  without  any  personal 
identifiers. 

(5)  Matches  done  to  support  any 
research  or  statistical  project  where  the 
specific  data  are  not  to  be  used  to  make 
decisions  about  the  rights,  benefits,  or 
privileges  of  specific  individuals. 

(6)  Matches  done  by  an  agency  using 
its  own  records. 

d.  A  "matching  agency"  is  the  Federal 
agency  which  actually  performs  the 
match. 

e.  A  "source  agency"  is  the  Federal 
agency  which  discloses  records  from  a 
system  of  records  to  be  used  in  the 
match.  Note  that  in  some  ciromistances, 
a  source  agency  may  be  the  instigator 
and  ultimate  beneficiary  of  the  matching 
program,  as  when  an  agency  lacking 
computer  resources  uses  another  agency 
to  perform  the  match.  The  disclosure  of 
records  to  the  matching  agency  and  any 
subsequent  disclosure  of  "hits'*  (by 
either  the  matching  or  the  source 
agencies)  must  be  done  in  accordance 
with  the  provisions  of  paragraph  (b)  of 

p  the  Privacy  Act. 

f.  A  "hit"  is  the  identification,  through 
a  matching  program,  of  a  specific 
individual. 

5.  Guidelines  for  Agencies 
Participating  in  Matching  Programs — 
Agencies  should  acquire  and  disclose 
matching  records  and  conduct  matching 
programs  in  accordance  with  the 
provisions  of  this  section  and  the 
Privacy  Act. 

a.  Disclosing  Personal  Records  for 
Matching  Programs 

(1)  To  Anomer  Federal  Agency — 
source  agencies  are  responsible  for 
determining  whether  or  not  to  disclose 
personal  records  from  their  systems  and 
for  making  sure  they  meet  the  necessary 
Privacy  Act  disclosure  provisions  when 
they  do.  Among  the  factors  source 
agencies  should  consider  are: 

(a)  Legal  authority  for  the  match: 

(b)  Purpose  and  description  of  the 
match: 

(c)  Description  of  the  records  to  be 
matched: 

(d)  Whether  the  record  subjects  have 
consented  to  the  match:  or  whether 
disclosure  of  records  for  the  match 
would  be  compatible  with  the  purpose 
for  which  the  records  were  originally 
collected.  i.e..  whether  disclosure  under 
a  "routine  use"  would  be  appropriate; 
whether  the  soliciting  agency  is  seeking 
the  records  for  a  legitimate  law 
enforcement  activity — whichever  is 
appropriate:  or  any  other  provision  of 
the  Privacy  Act  under  which  disclosure 
may  be  made; 

(e)  Description  of  additional 
information  which  may  be  subsequently 
disclosed  in  relation  to  "hiU"; 


(f)  Subsequent  actions  expected  of  the 
source  (e.g..  verification  of  the  identity 
of  the  "hits"  or  foUow-up  with 
individuals  who  are  "hits"). 

(g)  Safeguards  to  be  afforded  the 
records  involved,  including  disposition. 

If  the  agency  is  satisfied  that 
disclosure  of  the  records  would  not 
violate  its  responsibilities  under  the 
Privacy  Act  it  may  proceed  to  make  the 
disclosure  to  the  matching  agency.  It 
should  ensure  that  only  the  minimimi 
information  necessary  to  conduct  the 
match  is  provided.  If  disclosure  is  to  be 
made  pursuant  to  a  "routine  use" 
(Section  (b)(3)  of  the  Privacy  Act),  it 
should  ensure  that  the  system  of  records 
contains  such  a  use,  or  it  should  pubUsh 
a  routine  use  notice  in  the  Federal 
Register.  The  agency  should  also  be  sure 
to  maintain  an  accounting  of  the 
disclosures  pursuant  to  section  (c)  of  the 
Privacy  Act 

(2)  To  a  Non-Federal  Entity— Prior  to 
disclosing  records  to  a  non-Federal 
entity  for  a  matching  program  to  be 
carried  out  by  that  entity,  a  source 
agency  should,  in  addition  to  all  of  the 
considerations  in  5a(l)  above,  also  make 
reasonable  efforts,  pursuant  to  section 
(e)(6)  of  the  Privacy  Act  to  "assure  that 
such  records  are  accurate,  complete, 
timely,  and  relevant  for  agency 
purposes." 

b.  Written  Agreements — Prior  to 
disclosing  to  either  a  Federal  or  non- 
Federal  entity,  the  source  agency  should 
require  the  matching  entity  to  agree  in 
writing  to  certain  conditions  governing 
the  use  of  the  matching  file.  e.g.:  That 
the  matching  file  will  remain  the 
property  of  the  source  agency  and  be 
returned  at  the  end  of  the  matching 
program  (or  destroyed  as  appropriate): 
that  the  file  wilLbe  used  and  accessed 
only  to  match  the  file(s)  previously 
agreed  to;  that  it  will  not  be  used  to 
extract  information  concerning  "non- 
hit"  individuals  for  any  purpose;  and 
that  it  will  not  be  duphcated  or 
disseminated  within  or  outside  the 
matching  agency  unless  authorized  in 
writing  by  the  source  agency. 

c.  Performing  Matching  Programs — 

(1)  Matching  agencies  should  maintain 
reasonable  administrative,  technical 
and  physical  security  safeguards  on  all 
files  involved  in  the  matddng  program. 

(2)  Matching  agencies  should  insure 
that  they  have  appropriate  systems  of 
records  including  those  containing 
"hits,"  and  that  such  systems  and  any 
routine  uses  have  been  appropriately 
noticed  in  the  Federal  ResMar  and 
reported  to  OMB  and  the  Congress  as 
appropriate. 

d.  Disposition  of  Records— 
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(1)  Matching  agencies  will  return  or 
destroy  source  matching  ^les  (by  mutual 
agreement)  immediately  after  the  match. 

(2)  Records  relating  to  hits  will  be 
kept  only  so  long  as  an  investigation, 
either  criminal  or  administrative,  is 
active  and  will  be  disposed  of  in 
accordance  with  the  requirements  of  the 
Privacy  Act  and  the  Federal  Records 
Schedule. 

e.  Publication  Requirements — 

(1)  Agencies,  prior  to  disclosing 
records  outside  the  agency,  will  publish 
appropriate  "routine  use"  notices  in  the 
Federal  Register,  if  necessary. 

(2)  If  the  matching  program  will  result 
in  the  creation  of  a  new  or  the 
substantial  alteration  of  an  existing 
system  of  records,  the  agency  involved 
should  publish  the  appropriate  Federal 
Register  notice  and  submit  the  requisite 
report  to  0MB  and  the  Congress 
pursuant  to  OMB  Circular  No.  A-108. 

f.  Reporting  Requirements — 

(1)  As  close  to  the  initiation  of  the 
matching  program  as  possible,  matching 
agencies  shall  publish  in  the  Federal 
Register  a  brief  public  notice  describing 
the  matching  program.  The  notice  should 
include: 

(a)  The  legal  authority  under  which 
the  match  is  being  conducted; 

(b)  A  description  of  the  matching 
program  including  whether  the  program 
is  one  time  or  continuing,  the 
organizations  involved,  the  purpo8e(s] 
for  which  the  program  is  being 
conducted,  and  the  procedures  to  be 
used  in  matching  and  following  up  on 
the  "hits"; 

(c)  A  complete  description  of  the 
personal  records  to  be  matched, 
including  the  source(s),  system  of 
records  identifying  data,  date(8)  and 
page  number(8]  of  the  most  recent 
Federal  Register  full  text  publication 
where  appropriate: 

(d)  The  projected  start  and  ending 
dates  of  the  program; 

(e)  The  security  safeguards  to  be  used 
to  protect  against  unauthorized  access 
or  disclosure  of  the  personal  records; 
and 

(f)  Plans  for  disposition  of  the  source 
records  and  "hits." 

Agencies  should  send  a  copy  of  this 
notice  to  the  Congress  and  to  the  Office 
of  Management  and  Budget  at  the  same 
time  it  is  sent  to  the  Federal  Register. 

(2)  Agencies  should  report  new  or 
altered  systems  of  records  as  described 
in  e  (2)  above  as  necessary. 

(3)  Agencies  should  also  be  prepared 
to  report  on  matching  programs 
pursuant  to  the  reporting  requirements 
of  either  the  Privacy  Act  or  the 
Paperwork  Reduction  Act.  Reports  will 
be  solicited  by  the  Office  of  Information 
and  Regulatory  Affairs  and  wrill  focus  on 


both  the  protection  of  individual  privacy 
and  the  government's  effective  use  of 
information  technology.  Reporting 
instructions  will  be  disseminated  to  the 
agencies  as  part  of  either  the  reports 
required  by  section  (p)  of  the  Privacy 
Act  or  section  3514  of  Pub.  L.  96-511. 

g.  Use  of  Contractors — Matching 
programs  should,  as  far  as  practicable, 
be  conducted  "in-house"  by  Federal 
agencies  using  agency  personnel,  rather 
than  by  contract.  When  contractors  are 
used,  however, 

(1)  The  matching  agency  should, 
consistent  with  subsection  (m)  of  the 
Privacy  Act,  cause  the  requirements  of 
that  Act  to  be  appHed  to  the  contractor's 
performance  of  the  matching  program. 
The  contract  should  include  the  Privacy 
Act  clause  required  by  FPR  Amdt.  155, 
41  CFR  1-1.337-5; 

(2)  The  terms  of  the  contract  should 
include  appropriate  privacy  and  security 
provisions  consistent  with  policies, 
regulations,  standards  and  guidelines 
issued  by  OMB,  GSA,  and  ^e 
Department  of  Commerce; 

(3)  The  terms  of  the  contrct  should 
preclude  the  contractor  from  using, 
disclosing,  copying,  or  retaining  records 
associated  with  the  matching  program 
for  the  contractor's  own  use; 

(4)  Contractor  personnel  involved  in 
the  matching  program  should  be  made 
explicitly  aware  of  their  obligations 
under  the  Act,  and  of  these  guidelines, 
agency  rules  and  any  special  safeguards 
in  relation  to  each  specific  match 
performed. 

[5]  Any  disclosures  of  records  by  the 
agency  to  the  contractor  should  be  made 
pursuant  to  a  "routine  use"  (Section 
(bK3]of5U,S.C.552a). 

6.  Implementation  and  oversight —  the 
Office  of  Management  and  Budget  will 
oversee  the  implementation  of  these 
Guidelines  and  shall  interpret  and 
advise  upon  agency  proposals  and 
actions  within  their  scope,  consistent 
with  section  6  of  the  Privacy  Act. 

(FR  Doc  aS-13aB3  FIM  »-U-«2:  k4B  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Midwest  Stock  Exctiange,  Inc.; 
Applications  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing 

May  12, 1982. 

The  above  named  national  securites 
exchange  has  filed  applications  with  the 
Securities  and  Exchange  Commission 
pursuant  to  Section  12(f)(1)(B)  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  12f-l  thereunder,  for  unlisted 


trading  privileges  in  the  following 
stocks: 

Anacoisp  Incorporated 
Common  Stock,  $1  Par  Value  (File  No.  7- 
6214] 
CuUinane  Database  Systems  Incorporated 
Common  Stock.  llO  Par  Value  (File  Na  7- 
6215] 
Hitachi  Limited 
American  Depositary  Shares,  50  Yen  Par 
Value  (File  No.  7-6216) 
Kaiser  Cement  Corporation  (Delaware) 
Common  Stock,  $1  Par  Value  (File  No.  7- 
6217] 
L&N  Housing  Corporation 
Common  Stock.  $.50  Par  Value  (File  No.  7- 
6218) 
L.  E.  Myers  Company  Croup 
Common  Stock,  $1  Par  Value  (File  No.  7- 
6219) 
Southmark  Corporation  (Georgia) 
Common  Stock.  $1  Par  Value  (File  No.  7- 
622) 

These  securities  are  listed  and 
registered  on  one  or  more  other  national 
securities  exchanges  and  are  reported  in 
the  consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  3, 1982  written 
data,  views  and  arguments  concerning 
the  above-referenced  applications. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  applications  if  it  finds, 
based  upon  all  the  information  available 
to  it,  that  the  extensions  of  unlisted 
trading  privileges  pursuant  to  such 
applications  are  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  piumiant  to  delegated 
authority. 

Geoige  A  Fitzsimmons, 

Secretary. 

[FR  Doc  82-i»na  FIM  s-is-SS  K45  am] 
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[ReiMM  No.  34-18722;  FHe  No.  SR-IWSRB- 
82-«] 

Municipal  Securities  Rutomaldng 
Board;  Self -Regulatory  Organizations; 
Proposed  Rule  Change 

Proposed  Rule  changes  by  Municipal 
Securities  Rulemaking  Board,  relating  to 
calculations.  Comments  requested  on  or 
before  fune  9, 1982. 

Pursuant  to  Section  19(b)(1)  of  die 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  April  27, 1982,  the  Municipal 
Securities  Rulemaking  Board  filed  with 


the  Securities  and  Exchange 
Commission  the  proposed  rule  changes 
as  described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  Municipal  Securities  Rulemaking 
Board  (the  "Board")  is  filing  herewith 
certain  amendments  to  rule  G-33  on 
calculations.  The  text  of  the  proposed 
rule  changes  is  as  follows: 
Rule  G-33.— Calculations." 
(a)  through  (d)  No  change, 
(e)  Day  Counting, 
(i)  Day  Count  Basis.  Computations 
under  the  requirements  of  this  rule  shall 
be  made  on  the  basis  of  a  thirty-day 
month  and  a  three-hundred-sixty-day 
year,  or,  in  the  case  of  computations,  on 
►  securities  paying  interest  solely  at 
redemption-^  [municipal  notes],  on  the 
day  count  basis  selected  by  the  issuer  of 
the  securities. 

(ii)  Day  Count  Formula.  ►For 
purposes  of  this  rule, 
c-^tCJomputations  of  day  counts  ►on 
the  basis  of  a  thirty-day  month  and  a 
three-hundred-sixty-day  year-«  [for 
pnrposes  of  this  rule]  ^all  be  made  in 
accordance  with  the  following  formula: 

Number  of  Days = fy2  -  Yl ) 
360-1- (M2-M1)  30-)-(D2-Dl)  For 
purposes  of  this  formula  the  symbols 
shall  be  defined  as  follows: 

"Ml"  is  the  month  of  the  date  on 
which  the  computation  period  begins; 
"Dl"  is  the  day  of  the  date  on  which 
the  computation  period  begins; 

"Yl"  is  the  year  of  the  date  on  which 
the  computation  period  begins; 

"M2"  is  the  month  of  the  date  on 
which  the  computation  period  ends; 

"D2"  is  the  day  of  the  date  on  which 
the  computation  period  ends;  and 

"Y2"  is  the  year  of  the  date  on  which 
the  computation  i>eriod  ends. 

For  purposes  of  this  formula,  if  the 
symbol  'V2"  has  a  value  of  "31".  and 
the  symbol  "Dl"  has  a  value  of  "30"  or 
"31",  the  value  of  the  symbol  ••D2"  shall 
be  changed  to  "30".  If  the  symbol  "Dl" 
has  a  value  of  "31".  [and  the  symbol 
"D2"  has  a  value  other  than  "31".I  the 
value  of  the  symbol  "Dl"  shall  be 
changed  to  "30".  For  purposes  of  this 
rule  time  periods  shall  be  computed  to 
include  the  day  specified  in  the  rule  for 
the  beginning  of  the  period  but  not  to 
include  the  day  specified  for  the  end  of 
the  period. 
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'  Arrows  »■  ■*  Indicate  adcfiUonc  [bradcets] 
indicate  daUtioin. 


(f)  No.  change. 

n.  Self-Regulatory  Organization's 
Statement  on  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

(a)  The  Board  has  adopted  the 
proposed  rule  changes  to  clarify  the 
application  of  certain  of  the  day 
counting  provisions  set  forth  in  Board 
rule  G-33  on  calculabons,  and  to  correct 
an  error  in  the  statement  of  assumptions 
regarding  securities  dated  or  paying 
interest  on  the  Slst  of  a  month. 

(b)  The  Board  has  adopted  the 
proposed  rule  changes,  and  rule  G-33 
itself,  pursuant  to  section  15B(b)(2)(C)  of 
the  Securities  Exchange  Act  of  1934,  as 
amended,  which  authorizes  and  directs 
the  Board  to  adopt  rules  which  are: 

designed  *  *  *  to  foster  cooperation  and 
coordination  with  persons  engaged  in  *  *  * 
clearing,  settling,  processing  iiifonnation  with 
respect  to,  and  facilitating  transactions  in 
municipal  securities,  to  remove  impediments 
to  and  perfect  the  mechanism  of  a  free  and 
open  market  in  municipal  sectirities,  and,  in 
general  to  protect  investors  and  the  public 
interest*  *  • 

The  Board  is  of  the  view  that  rule  G- 
33  furthers  the  purposes  of  the  Act 
inasmuch  as  it  standardizes  the  methods 
of  computing  yield  and  dollar  price  on 
customer  and  inter-dealer  transactions, 
and  fosters  die  improvement  of  the 
accuracy  of  such  computations.  TTie 
Board  believes  that  the  proposed  rule 
dianges  will  fiirther  these  ends  since 
they  clarify  the  application  of  certain 
provisions  of  the  rule  and  ensure 
accuracy  in  the  performance  of  day 
counts  used  in  the  computations 
prescribed  in  the  rule. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Board  does  not  believe  that  the 
proposed  rule  changes  will  impose  any 
burden  on  competition,  inasmuch  as 
they  merely  clarify  the  application  of 
certain  aspects  of  the  rule  to  particular 
situations,  and  correct  an  error  in  one  of 
the  rule's  provisions. 

C.  Self-Regulatory  Organization's 
Statement  of  Comments  Received  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participanta.  or  Others 

The  Board  neither  solicited  nor 
received  conmients  on  the  pro|x>sed  rule 
changes. 


III.  Date  of  Effectiveness  of  tiie 
Proposed  Rule  Chaoges  and  Tlnmig  for 
Commission  Action 

On  or  before  June  23, 1982,  or  within 
such  longer  period  (i)  as  the  Commission 
may  designate  up  to  90  days  of  such 
date  if  it  finds  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  so  finding  or  (ii)  as  to  which  the  self- 
regulatory  organization  consents,  the 
Commission  wilL 

(A)  By  order  approve  sudi  pn^Ktsed 
rule  changes,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  500  North  Capitol  Sti^et. 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  changes  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  changes  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  wiH  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
1100  L  Sti-eet  NW..  Washington.  D.C 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copjring  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  June  9. 1982. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  porsnant  to  delegated 
authority. 

Dated:  May  la  1982. 
George  A.  Fitzsimmons, 
Secretary. 

|FR  Doc.  a»-1349S  Fik  i  V1S-82;  &4S  •■) 
BILLING  CODE  SOIS-SMI 
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Municipal  Securities  Ruiemaldng 
Board;  Setf-Regulatory  Orgmteatlons; 
Proposed  Rule  Changes 

Proposed  rule  changes  by  Municipal 
Securities  Rulemaking  Board  relating  to 
calculations.  Comments  requested  on  or 
before  June  9 1982. 
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Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934.  5 
U.S.C.  788(b)(1).  notice  is  hereby  given 
that  on  April  27, 1982,  the  Municipal 
Securities  Rulemaking  Board  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  changes 
as  described  in  Items  1, 11,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
changes  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

The  Municipal  Securities  Rulemaking 
Board  (the  "Board")  is  filing  herewith 


certain  amendments  to  rule  G-33  on 
calculations.  The  text  of  the  proposed 
rule  changes  is  as  follows: 
Rule  G-33.— Calculations' 

(a)  No  change. 

(b)  Interest-Bearing  Securities. 

(i)  Dollar  Price.  For  transactions  in 
interest-bearing  securities  effected  on 
the  basis  of  yield  the  resulting  dollar 
price  shall  be  computed  in  accordance 
with  the  following  provisions: 

(A)  Securities  Paying 
Interest^Solely-^at^Redemption-^ 
[Maturity J.  Except  as  otherwise 
provided  in  this  section  (b),  the  dollar 
price  for  a  transaction  in  a  security 
paying  interest  ►solely'^at^redemptio 
n-4  [matiuityj  shall  be  computed  in 
accordance  with  the  following  formula: 


>Rv^  [ih[- B X  r; 


^l 


DIR-A^    IDSM]' 
B 


X  Y^ 


-    [t^ 


For  purposes  of  this  formula  the 
symbols  shall  be  defined  a&  follows: 

"A"  is  the  number  of  accrued  days 
from  the  beginning  of  the  interest 
payment  period  to  the  settlement  date 
(computed  in  accordance  with  the 
provisions  of  section  (e)  below); 

"B"  is  the  number  of  days  in  the  year 
(computed  in  accordance  with  the 
provisions  of  section  (e)  below); 

►  "DIR".^  t"DIM"l  is  the  number  of 
days  from  the  issue  date  to  the 
►redemption -4  [maturity J  date 
(computed  in  accordance  with  the 
provisions  of  section  (e)  below); 

["DSM"  is  the  number  of  days  from 
the  settlement  date  of  the  transaction  to 
the  maturity  date  (computed  in 
accordance  with  the  provisions  of 
section  (e)  below);] 

"F"  is  the  dollar  price  of  the  security 
for  each  $100  par  value  (divided  by  100); 

"R"  is  the  annual  interest  rate 


payment  period  toihe  settlement  date 
(computed  in  accordance  with  the 
provisions  of  section  (e)  below); 

"B"  is  the  number  of  days  in  the  year 
(computed  in  accordance  with 
provisions  of  section  (e)  below); 

["DSM"  is  the  number  of  days  from 
the  settlement  date  to  the  redemption 
date  (computed  in  accordance  with  the 
provisions  of  section  (e)  below);] 

"E"  is  the  number  of  days  in  the 
interest  payment  period  in  which  the 
settlement  date  falls  (computed  in 
accordance  with  the  provisions  of 
section  (e)  below); 

"M"  is  the  number  of  interest  payment 
periods  per  year  standard  for  the 
security  involved  in  the  transactions; 

"P"  is  the  dollar  price  of  the  security 
for  each  $100  par  value  (divided  by  100); 

"R"  is  the  annual  interest  rate 
(expressed  as  a  decimal); 

"RV"  is  the  redemption  value  of  the 
security  per  $100  par  value;  and 

"Y"  is  the  yield  price  of  the 
transaction  (expressed  as  a  decimal). 

(2)  for  securities  with  more  than  six 
months  to^redemption-^ [maturity], 
the  following  formula  shall  be  used: 


,=  [    "       B^    •       \  \  £  ,       ,7-^      J -[.00- A.  «] 


(expressed  as  a  decimal);  [and] 

►"RV"  is  the  redemption  value  of  the 
security  per  $100  par  value  (divided  by 
100);  and  ^ 

"Y"  is  the  yield  price  of  the 
transaction  (expressed  as  a  decimal). 

(B)  Securities  with  Periodic  Interest 
Payments.  Except  as  otherwise  provided 
in  this  section  (b).  the  dollar  price  for  a 
transaction  in  a  security  with  periodic 
interest  payments  shall  be  computed  as 
follows: 

(1)  For  securities  with  six  months  or 
less  to^redemption -^[maturity],  the 
formula  following  shall  be  used: 


P  = 


RV   .    R. 

100  "*"  M 


1  +  f>£•>A<bs^'a^    .'  ^ 


-[*•»] 


'  In  tlie  rule  text,  arrows^  ■*  indicate  addition*: 
[brackets]  indicate  deletions.  In  the  formulas, 
additions  are  indicated  by  arrows^  ^  and 
asterisks;  deletion*  are  indicated  by  [brackets] 
and  asterisks. 


For  purposes  of  this  formula  the 
symbols  shall  be  defined  as  follows: 

"A"  is  the  number  of  accrued  days 
from  the  beginning  of  the  interest 


For  purpose  of  this  formula  the 
symbols  shall  be  defined  as  follows: 

"A"  is  the  number  of  accrued  days 
from  the  beginning  of  the  interest 
payment  period  to  the  settiement  date 
(computed  in  accordance  with  the 
provisions  of  section  (e)  below); 

"B"  is  the  number  of.  days  in  the  year 
(computed  in  accordance  with  the 
provisions  of  section  (e)  below); 

"E"  is  the  number  of  days  in  the 
interest  payment  period  In  which  the 
settlement  date  falls  (computed^ 
accordance  with  the  provisions  of 
Section  (e)  below); 

"N"  is  the  number  of  interest 
pajrments  (expressed  as  a  whole 
number)  occurring  between  the 
settlement  date  and  the  redemption 
date,  including  the  payment  on  the 
redemption  date; 

"P"  is  the  dollar  price  of  the  security 
for  each  $100  par  value; 

"R"  is  the  annual  interest  rate 
(expressed  as  a  decimal); 

"RV"  is  the  redemption  value  of  the 
seciuity  per  $100  par  value;  and 

"Y"  is  the  yield  price  of  the 
fransaction  (expressed  as  a  decimal). 
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For  purposes  of  this  formula  the 
symbol  "exp"  shall  signify  that  the 
preceeiling  value  shall  be  raised  to  the 

power  indicated  by  the  succeding  value; 
for  purposes  of  this  formula  the  symbol 
"K"  shall  signify  successively  each 
whole  number  from  "1"  to  "N"  inclusive; 
for  purposes  of  this  formula  the  symbol 
"sigma"  shall  signify  that  the  succeeding 
term  shall  be  computed  for  each  valne 
"K"  and  that  the  results  of  such 
computations  shall  be  summed. 


(C)  and  (D)  No  change. 

(ii)  Yield.  Yields  on  interest-bearing 
securities  shall  be  computed  in 
accordance  with  the  following 
provisions: 

(A)  Securities  Paying  Interest 
►Solely  •^at  ►Redemption  •< 
[Maturity].  The  yield  of  a  transaction 
in  a  security  paying  interest  ►  solely -^at 
►redemptioB<«[maturity]  shall  be 
computed  in  accordance  with  the 
following  formula: 


Y  = 


t 


,Kv,uM>££^y£!^.K))-{p+(|-.R)) 


p  + 


(f«) 


] 


3 


For  purposes  of  this  formula  the 
symbols  shall  be  denned  as  follows: 

"A"  is  the  number  of  accrued  days 
from  the  beginning  of  the  interest 
payment  period  to  the  settlement  date 
(computed  in  accordance  with  the 
provisions  of  section  (e)  below); 

"B"  is  the  number  of  days  in  the  year 
(computed  in  accordance  with  the 
provisions  of  section  (e)  below): 

►"DIR"^['DIM'l  is  the  number  of 
days  from  the  issue  date  to  the 
►redemption-^ [mahirity]  date 
(computed  in  accordance  with  the 
provisions  of  section  (e)  below); 

["DSM"  is  the  number  of  days  from 
the  settlement  date  of  the  transaction  to 
the  maturity  date  (computed  in 
accordance  with  the  provisions  of 
section  (e)  below);] 


Y  = 


"P"  is  the  dollar  price  of  the  security 
for  each  $100  par  value  (divided  by  100); 

"R"  is  the  annual  interest  rate 
(expressed  as  a  decimal);  [and] 

►  "RV"  is  the  redemption  value  of  the 
security  per  $100  par  value  (divided  by 
100);  and  <4 

"Y"  is  the  yield  on  the  investment  if 
the  security  is  held  to 
►  redemption-4 [maturity]  (expressed 
as  a  decimal). 

(B)  Seciuities  with  Periodic  hiterest 
Payments.  The  yield  of  a  transaction  in 
a  security  with  periodic  interest 
payments  shall  be  computed  as  follows: 

(1)  for  securities  with  six  months  or 
less  to  ►redemption -^[maturity],  the 
following  formula.shall  be  used: 


(^^^)-M^'^)) 


P  + 


1 


(e  "  m) 


n.€ 


>E  -  A\[i>sn] 


For  purposes  of  this  formula  the 
symbols  shall  be  defined  as  follows: 

"A"  is  the  number  of  accrued  days 
from  the  beginning  of  the  interest 
payment  period  to  the  settlement  date 
(computed  in  accordance  with  the 
provisions  of  section  (e)  below)i 

["DSM"  is  the  number  of  days  from 
the  settlement  date  to  the  redemption 
date  (computed  in  accordance  with  the 
provisions  of  section  (e)  below};] 

"E"  is  the  number  of  days  in  the 
interest  payment  period  in  which  the 
settlement  date  falls  computed  in 
accordance  with  the  provisions  of 
section  (a)  below); 

"M"  is  the  number  of  interest  payB»ent 


periods  per  year  standard  for  the 
security  involved  in  the  transaction; 

"P"  is  the  dollar  price  of  the  security 
for  each  $100  par  value  (divided  by  100); 

"R"  is  the  aimual  interest  rate 
(expressed  as  a  decimal): 

**RV"  i»  the  redemption  value  of  the 
security  per  $100  par  value;  and 

"Y"  is  the  yield  ►on  the  investment  if 
the  security  is  held  to 
redemption '4  [price  of  the  transaction] 
(expressed  as  a  decimal]. 

(2)  for  securities  with  more  than  six 
months  to  ►redemptiaD-«[matiuity]. 
the  formula  set  forth  in  item  (2)  of 
subparagraph  (bKi)(B)  shall  be  used. 

(c)  through  (f)  No  change. 


n.  Self -Regulatory  Organizatioa'* 
Statement  of  the  Pinpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Changes 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

(a)  The  Board  has  adopted  the 
proposed  rule  changes  which  would 
make  technical  modifications  to  clarify 
or  permit  the  use  of  the  formulas  for 
purposes  of  computing  dollar  prices  or 
yields  to  a  premium  call  or  par  option 
feature.  In  addition,  the  proposed  rule 
changes  slightly  revise  certain  of  the 
formulas  to  eliminate  an  extraneous 
variable  and  make  other  clarifying 
changes  to  certain  of  the  references  in 
the  rule. 

(b)  The  Board  has  adopted  the 
proposed  rule  changes,  and  rule  G-33 
itself,  pursuant  to  section  15B(b)(2)(C)  of 
the  Securities  Exchange  Act  of  1934,  as 
amended,  which  authorizes  and  directs 
the  Board  to  adopt  rules  which  are 

designed  *  *  *  to  foster  cooperation  and 
coordination  with  persons  engaged 
in  *  *  *  clearing,  settling,  processing 
information  with  respect  to,  and  facilitating 
transactions  in  numicipal  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  &ee  and  open  market  in 
municipal  securities,  and,  in  general,  to 
protect  investors  and  the  puUic 
interest  *  *  *. 

The  Board  is  of  the  view  that  rule  G- 
33  furthers  the  purpose  of  the  Act 
inasmuch  as  it  standardizes  the  methods 
of  computing  yield  and  dollar  price  on 
customer  and  inter-dealer  transactions, 
and  fosters  the  improvement  of  the 
accuracy  of  such  computations. 

The  Board  believes  that  the  proposed 
rule  changes  will  further  these  ends 
since  they  clarify  the  application  of 
certain  provisions  of  the  role,  simplify 
certain  of  the  fonnulas,  and  modify  them 
to  facilitate  computations  of  doUar 
prices  and  yields  to  call  or  option 
features.  The  Board  notes  that  these 
latter  modificatioas  will  also  facilitate 
compliance  with  certain  of  the  pricing 
and  yield  disclosure  requirements  of 
Board  rules  G-12  and  G-15. 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competitioa 

The  Board  does  no.t  beheve  that  the 
proposed  rule  changes  will  impose  any 
burden  on  competition,  inasmuch  as 
they  merely  clarify  the  appUcation  of 
certain  aspects  of  th*  rule  to  perticaiar 
situations. 


y 
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C.  Self-Regulatory  Organization's 
Statement  of  Comments  Received  on  the 
Proposed  Rule  Changes  Received  From 
Members,  Participants  or  Others 

The  Board  neither  solicited  nor 
received  comments  on  the  proposed  rule 
changes. 

m.  Date  of  EfFactiveness  of  die 
Proposed  Rule  Changes  and  Timing  for 
Commission  Action 

On  or  before  June  23. 1982,  or  within 
such  longer  period  (i)  as  the 
Conunissiion  may  designate  up  to  90 
days  of  such  date  if  it  Hnds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  the  self-regulatory, 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  changes,  or 

(6)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  changes  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  changes  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
1100  L  Street,  NW.,  Washington,  D.C, 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  be  submitted  on 
or  before  June  9, 1982. 

For  the  Conunission,  by  the  Division  oft 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  May  10. 1962. 
George  A.  Fltzsimmons. 

Secretary. 

|FR  Doc  «2-134m  Filed  t-U-tt  Sd4S  Iffll 
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[ReleaM  fto.  34-18726;  FMe  No.  SR- 
PHILAOEP  e2>3] 

Philadelphia  Depository  Trust  Co^ 
Self-Regula;tory  Organizations; 
Proposed  Rule  Ctiange 

Proposed  rule  change  by  Philadelphia 
Depository  Trust  Company  relating  to 
reorganization  procedures.  Comments 
requested  on  or  before  June  9. 1982. 

Pursuant  to  section  19(b)(1)  of  the 
%curitie8  Exchange  Act  of  1934. 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  April  14. 1982.  Philadelphia 
Depository  Trust  Company  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Conmiission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Philadelphia  Depository  Trust 
Company  (PHILADEP)  proposes  to 
amend  its  Rule  8  (Services)  to  refer  to 
participation  in  tender  offers  on  behalf 
of  participants  and  new  PHILADEP 
tender  offer  procedures.  PHILADEP 
wished  to  clarify  and  formalize 
procedures  for  participants  to  follow  in 
the  event  any  of  their  securities  become 
subject  to  a  mandatory  exchange,  and  to 
set  forth  new  procedures  for  members 
wishing  to  participate  in  voluntary 
exchange  and  tender  offers  through 
PHILADEP.  Currently,  for  other  than 
mandatory  exchanges,  PHILADEP 
participants  must  withdraw  shares  that 
they  wish  to  exchange  or  tender.  A  fee 
of  $10.00  per  request  will  be  assessed  for 
the  processing  of  voluntary  exchange  or 
tender  offers. 

Amended  PHILADEP  Rule  6  and  new 
PHILADEP  Reorganization  Procedures 
are  attached  as  Exhibit  A. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
-  statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  siunmaries.  set  forth  in  section 
(A),  (B),  and  (C)  below,  of  the  most 
sispiificant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

PHILADEP  currenUy  processes 
mandatory  corporate  actions,  which 
include  mandatory  exchanges,  cash 
redemptions,  conversions,  and  name 
changes.  PHILADEP  is  formalizing  and 
clarifying  the  procedures  for  these  types 
of  actions.  In  the  case  of  voluntary 
exchanges  and  tender  offers, 
participants  currenUy  must  withdraw 
the  shares  from  mUADEP  that  they 
wish  to  exchange  or  tender.  By  this 
amendment  of  Rule  6  and  the 
implementation  of  an  new  procedure  for 
voluntary  offers,  PHILADEP  is  offering 
to  perform  this  service  for  participants 
at  a  charge  of  $10.00  per  request  for 
processing  of  voluntary  exchanges  and 
tender  offers. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A(b)(3)(F)  of  Uie  Securities 
Exchange  Act  of  1934  (the  Act)  in 
promoting  the  prompt  and  accurate 
clearance  and  settiement  of  securities 
transactions  for  which  SCCP  is 
responsible,  and  in  fostering  cooperation 
and  coordination  with  persons  engaged 
in  the  clearance  and  settiement  of 
securities  transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PHILADEP  does  not  perceive  any 
impact  on  competition,  negative  or 
positive,  resulting  from  the  proposed 
rule  change. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change 

Comments  on  the  proposed  rule 
change  have  been  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Tuning  for 
Conmiission  Action 

On  or  before  June  23. 1982,  or  within 
such  longer  period  (i)  as  the  Commission 
may  designate  up  to  90  days  of  such 
date  if  it  finds  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  so  finding  or  (ii)  as  to  which  the  self- 
regulatory  organization  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
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arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange    ' 
Commission,  500  North  Capitol  Street 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  provisions  of  5  U.S.C. 
552,  will  be  available  for  inspection  and 
copying  in  the  Commission's  Public 
Referenced  Section.  1100  L  Street.  NW.. 
Washington.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  the  file  number  in  the  caption 
above  and  should  be  submitted  on  or 
before  June  9, 1.982. 

For  the  Commission,  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authoirty. 


George  A.  Fitzsimmons, 
Secretary. 
Dated:  May  10, 1982. 

Exhibit  A 

(PHILADEP)  RtHe  ft  Services 

(New  material  indicated  by  arrows) 

The  Corporation,  acting  in  accordance 
with  duly  authorized  instructions  fi'om 
the  Participant  or  Participants  and  the 
Pledgee  or  Pledgees,  if  any,  having 
interest  in  the  transaction,  shall  accept 
Eligible  Securities  from  Participants  for 
deposit  with  the  Corporation;  effect 
transfers  by  a  Participant  of  its 
Deposited  Securities  to  another 
Participant  or  Particiants;  effect  pledges 
by  a  Participant  of  its  Deposited 
Securities  to  a  Pledge  or  Pledgees  and 
effect  the  release  of  such  pledges; 
deliver  to  a  Participant  or  its  designee  a 
Participant's  Deposited  Securities 
registered  in  the  name  of  and  endorsed 
by  the  Corporation's  nominee  or  in  the 
name  of  such  Participant  or  its  designee; 
deliver  dividends,  distributions,  rights, 
securities,  proxy  material  and  other 
property  or  documents  received  by  the 
Corporation  in  respect  of  a  Participant's 
Deposited  Securities  or  Pledged 
Securities;  disburse  money  to,  and 
receive  money  from  Particiants  and 
Pledgees  on  behalf  of  other  Participants 
or  Pledgees  in  connection  with  related 
seciuities  transactions;  ►participate  in 
tender  offers  on  behalf  of  participants  •< 
and  acting  on  its  own  or  by  appropriate 
instruction,  provide  to  Participants  and 


Pledgees  information  and  statements  of 
account  regarding  their  business  with 
the  Corporation.  Such  transactions  shall 
be  effected  in  accordance  with  the  By- 
Laws,  these  Rules  and  the  Procedures. 

(The  rest  rest  of  Rule  6  remains 
unchanged) 

PHILADEP  Reorganization  Procedures 

Procedure  for  Mandatory  Actions 

Since  becoming  a  limited-purpose 
trust  company,  PHILADEP  has 
processed  all  mandatory  corporate 
actions  which  include  mandatory 
exchanges,  cash  redemptions, 
conversions  and  name  changes.  The 
PHILADEP  Reorganization  Department 
will  continue  to  process  all  mandatory 
corporate  actions  in  the  following 
manner: 

1.  A  mandatory  exchange  may  include 
mergers,  redemptions,  revers  splits,  etc. 
PHILADEP  will  forward  to  all 
participants  an  "Important  Notice*' 
describing  the  mandatory  exchange.  The 
Important  Notice  will  specify  the 
processing  cut-off  dates  based  on  the 
information  available  at  the  time  the 
notice  is  prepared.  Subsequent  notices 
will  follow  should  the  terms  of  the 
exchange  differ. 

2.  When  the  exchange  is  effective,  the 
Reorganization  Department  will 
surrender  to  the  processing  agent  the 
participant's  ►unpledged  position-^  in 
the  security  and  obtain  the  new  secruity 
and/or  proceeds  from  the  exchange.  On 
the  same  day  that  PHILADEP  submits 
the  security  to  the  processing  agent  for 
exchange.  WIILADEP  will  reduce  the 
participant's  position  for  the  security 
being  exchanged  and  either  increase  the 
position  in  the  new  security,  if  eligible, 
or  show  the  ineligible  security  as  a 
transfer  withdrawal  on  the  transfer 
activity  report  If  cash  proceeds  or  cash- 
in-lieu  of  fractional  shares  are  payable 
to  the  participant,  PHILADEP  will 
prepare  a  separate  check  for  this 
amount  upon  receipt  of  funds  from  the 
processing  agent 

Note. — When  the  security  being  exchanged 
is  used  as  collateral  for  a  loan,  it  is  the 
responsibility  of  the  participant  to  release  or 
substitute  other  seouities  for  that  security. 

Procedure  for  Voluntary  Offers 

The  current  PHILADEP  procedure  for 
voluntary  exchange  and  tender  offers 
calls  for  participants  to  withdraw  shares 
that  they  wish  to  exchange  or  tender. 
The  new  procedure  is  as  follows: 

1.  Upon  PHILADEP  receiving 
notification  of  a  voluntary  offer, 
PHILADEP  will  prepare  a 
Reorganization  Important  Notice 
describing  the  offer  and  advising  of  the 
processing  cut-off  date,  which  will  be  48 


hours  prior  to  either  the  expiration  of 
the  offer  or  pro-ration  date. 

Note.^-Since  the  information  on  corporate 
actions  is  received  from  various  sources, 
PHILADEP  cannot  guarantee  the 
completeness  nor  the  correctness  of  the 
information  supplied  regarding  corporate 
actions.  Participants  will  be  responsible  for 
maintaining  their  own  records  and 
notification  sources. 

2.  A  copy  of  the  Reorganization 
Important  Notice  will  be  distributed  to 
all  participants. 

3.  The  eligibility  of  the  security  will  be 
dependent  upon  the  terms  and 
conditions  of  the  offer.  Whenever 
possible,  the  security  will  remain 
eligible  for  all  SCCP  and  PHILADEP 
book-entry  services.  If  the  security 
subject  to  the  offer  must  be  made 
ineligible  for  deposit  only,  the  security 
will  remain  eligible  for  intra-PHILADEP 
book-enby  MDO  activity  and  CNS 
settiement  activity.  Inter-Depository 
MDO  activity  will  be  dependent  on  the 
eligibility  of  the  security  in  other 
interfaced  depositories.  PHILADEP  will 
cease  to  process  all  customer  transfer 
requests  for  securities  involved  in 
voluntary  offers  during  the  period  of  the 
offer.  Street  withdrawal  request  will 
continue  to  be  honored  in  accordance 
with  procedure  defined  below. 

4.  It  is  the  responsibility  of  each 
participant  to  release  shares  in  pledged 
accounts  prior  to  requesting  other 
activity. 

5.  PHILADEP  will  only  accept  written 
instructions  from  its  participants  to 
tender  all  or  part  of  their  shares  on 
deposit  according  to  the  terms  and 
conditions  of  the  offer. 

Note.— PHILADEP  ►will  not^  tender  any 
shares  unless  specifically  authorized  in 
writing  to  do  so  no  later  than  the  reported 
PHILADEP  cut-off  date  which  will  appear  on 
the  Reorganization  Important  Notice. 

6.  Participants  may  tender  their  own 
shares  by  submitting  a  street 
withdrawal  order  form  conspicuously 
mariced  "Attention:  Reorganization 
Department"  Sti«et  withdrawal  order 
forms  received  prior  to  10:00  a.m.  will  be 
processed  that  day.  If  proper 
denominations  are  not  available  to 
honor  the  withdrawal,  WilLADEP  will 
notify  the  participant  ff  necessary, 
PHILADEP  will  submit  a  letter  of  protest 
for  those  street  withdrawals  that  could 
not  be  made  because  of  denominational 
problems. 

7.  Upon  receipt  of  funds  and/or  the 
new  security,  PHILADEP  will  receive 
the  new  security,  if  eligible,  into  the 
participant's  depository  account  and 
payment  of  funds  will  be  made  either  by 
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check  or  by  credit  adjustment  to  the 
participant's  SCCP  CNS  account 

[FR  Ooc  82-13499  Fllsd  &-18-82;  8:45  ami 
BIUJNO  COOe  tOIO-01-M 


Philadetphia  Stock  Excttange,  Inc.; 
Application  for  Unlisted  Trading 
Privileges  and  of  Opportunity  for 
Hearing 

May  12, 1982.  , 

The  above  named  national  securities 
exchange  has  filed  an  application  with 
the  Securities  and  Exchange 
Commission  pursuant  to  Section 
12(f](l)(B)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  12f-l  thereimder, 
for  unlisted  trading  privileges  in  the 
common  stock  oh 

Cullinane  Database  Systems  Inc. 
Common  Stock,  $.10  Par  Value  (File  Na  7- 
6221) 

This  security  is  listed  and  registered  on 
one  or  more  other  national  securities 
exchanges  and  is  reported  on  the 
consolidated  transaction  reporting 
system. 

Interested  persons  are  invited  to 
submit  on  or  before  June  3, 1982  written 
data,  views  and  arguments  concerning 
the  above-referenced  application. 
Persons  desiring  to  make  written 
comments  should  file  three  copies 
thereof  with  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
Washington.  DC.  20549.  Following  this 
opportunity  for  hearing,  the  Commission 
will  approve  the  application  if  it  finds, 
based  upon  all  the  information  available 
to  it  that  the  extension  of  unlisted 
trading  privileges  pursuant  to  such 
application  is  consistent  with  the 
maintenance  of  fair  and  orderly  markets 
and  the  protection  of  investors. 

For  the  CommiMion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

George  A.  FitounMBons. 

Secretary. 

(PR  Doc  82-13500  PIM  S-18-8K  845  am) 
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Stock  Clearing  Corporation  Of 
PtiHadelpMa;  Self-Regulatory 
Organizationa;  Proposed  Rule  Change 

Proposed  rule  change  by  Stock 
Clearing  Corporation  of  Philadelphia 
relating  to  reorganization  procedures. 
Comments  requested  on  or  before  (une 
9.1982. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C  78s(b)(l),  notice  is  hereby  given 
Uiat  on  April  14, 1982,  Stock  Clearing 


Corporation  of  Philadelphia  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  items  I.  U,  and  III  below, 
which  items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Stock  Clearing  Corporation  of 
Philadelphia  (SCCP)  proposes  to  amend 
its  Rule  5  (Delivery  of  Securities) 
regarding  tender  offers  to  refer  to  new 
SCCP  reorganization  procediires.  SCCP 
wishes  to  clarify  and  formalize 
procedures  for  participants  to  follow  in 
the  event  any  of  their  securities  become 
subject  to  mandatory  exchanges  or 
voluntary  offers. 

Amended  SCCP  Rule  5  and  new  SCCP 
Reorganization  Procedures  are  attached 
as  Exhibit  A. 

n.  Self-Regulatory  Oiganization'a 
Statement  of  Purpose  of.  and  Statutory 
Basis  for,  llie  Proposed  Rule  Change 

In  its  filing  with  the  Commission,  the 
self-regxdatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regidatory  organization  has 
prepared  summaries,  set  forth  in  section 
(A),  (B).  and  (C)  below,  of  die  most 
si^iificant  aspects  of  such  statements. 

A.  Seif-Regalatory  Organization'a 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

SCOP'S  present  rule  relating  to  tender 
offers  is  very  general,  and  is  not  backed 
by  specific  procedures.  In  order  to 
describe  more  adequately  the  rights  and 
res]}onsibilities  of  both  SCCP  and  its 
participants  during  the  course  of  a 
tender  offer  or  mandatory  exchange  of 
stock,  SCCP  has  developed  procedures 
setting  forth  delivery  requirements, 
protection  responsibihties  with  the 
.transfer  agent  cut-off  times,  etc. 

Hie  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A(b)(3)(F)  of  Uie  Securities 
Exchange  Act  of  1934  (die  Act)  in 
promoting  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  for  which  SCCP  is 
responsible,  and  in  fostering  cooperation 
and  coordination  with  persons  engaged 
in  the  clearance  and  settlement  of 
securities  transacticHis. 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

SCCP  does  not  perceive  any  impact 
on  competition,  negative  or  positive, 
resulting  from  the  proposed  rule  change. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change 

Comments  on  the  proposed  rule 
change  have  been  neither  solicited  nor 
received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

On  or  before  )une  23, 1982,  or  within 
such  longer  period  (i)  as  the  commission 
may  designate  up  to  90  days  of  such 
date  if  it  finds  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  so  finding  or  (ii)  as  to  which  the  self- 
regulatory  organization  consents,  the 
Commission  will:  <* 

(A)  By  order  approve  such  proposed 
nde  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
shoidd  be  disapproved. 

IV.  Solidtatioo  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Peraons  making  written  subndssions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  500  Nordi  Capitol  Street, 
Washington,  D.C.  20549.  Copies  of  die 
submission,  all  subsequenramendments. 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  ^yritten 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  pubUc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
1100  L  Stieet  NW.,  Washington,  D.C 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  June  9, 1962. 

For  the  Commission  by  the  Division  of 
Market  Regulatioa.  pursuant  to  delegated 
autlMrity. 
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Dated:  May  la  1962. 
GgQigt  A.  FltxiriinmonB, 
Secretary. 
Exhibit  A 

(Deleted  material  bracketed;  new 
material  indicated  by  arrows) 

(SCQ  Rule  5.  Delivery  of  Securities 
Tender  Offers 

In  connection  with  tender  offers. 
Stock  Clearing  Corporation  of 
Philadelphia  will  guarantee  delivery  to 
the  buyer  only  those  items  purchased  to 
settle  no  later  than  the  date  necessary  to 
enable  Stock  Gearing  Corporation  to  get 
the  stock  to  the  transfer  agent  [prior  to 
the  expiration  date  of  the  protection 
period  as  determined  by  the  transfer 
agent  J  ►or  protect  shares  with  the 
agent  ia  accordance  with  the  SCCP 
reorganization  procedures.  ■< 

Sellers,  upon  notification  that  their 
[transaction]  ►position-^  is 
participating  in  the  [the]  ►a-^  tender 
offer,  are  liable  for  any  losses  incurred 
by  the  buyer  as  a  result  of  the  seller's 
failure  to  make  delivery  to  the 
Philadelphia  office  of  the  Stock  Clearing 
Corporation  [by  settlement  date]  ►or 
protect  the  shares  with  the  agent  in 
accordance  with  the  SCCP 
reorganization  procedures. •< 

SCCP  Reorganization  Procedures 

Procedures  for  Mandatory  Exchanges 

On  the  sixth  business  day  after  the 
effective  date  of  a  merger,  redemption  or 
reverse  split,  SCCP  will  adjust  all  long- 
valued  positions  and  short-valued 
positions  to  reflect  the  new  security 
and/or  funds.  On  and  after  the  effective 
date,  SCCP  will  only  accept  delivery  of 
the  new  security. 

Procedure  for  Voluntary  Offers 

1.  Once  a  security  becomes  ineligible 
for  PHILADEP  deposit,  participants  will 
be  responsible  to  cover  open  sales  in 
CNS  accounts  by  making  physical 
delivery  of  the  security  directly  to  SCCP. 
Normal  delivery  requirements  consistent 
with  SCCP  delivery  rules  will  apply  to 
securities  subject  to  voluntary  offers. 
Multiple  certificates  accompanied  by 
one  stock  power  are  not  acceptable. 

2.  Overdeliveries  will  not  be  accepted 
without  prior  approval  of  the 
Reorganization  Department.  SCCP  will 
protect  long  positions  if  necessttry  only 
upon  receipt  of  written  notice  from  the 
participant  which  specifically  requests 
protection.  ►Such  notice  must  be 
received  by  SCCP  no  later  than  48  hours 
prior  to  either  the  expiration  of  the  offer 
or  the  expiration  of  the  proration 
period.  14  This  circumstance  should  not 
be  confused  with  the  expiration  of  the 


protection  period.  SCCP  business  hours 
are  from  9:00  a.m.  to  5:00  p.m.  Notice 
must  be  received  prior  to  the  close  of 
business.  After  the  SCCP/PHILADEP 
cut-off  date,  participants  must  protect 
for  themselves  any  open  long-valued 
positions  remaining  in  their  CNS 
account. 

3.  If  SCCP  is  notified  of  a  liability, 
every  effort  will  be  made  to  deliver 
shares  to  the  long  participant  prior  to 
the  expiration  of  the  offer.  If  the  shares 
are  in  fail-to-receive,  SCCP  will  notify 
the  failing  broker  of  their  liability.  The 
failing  broker  must  either  deliver  the 
shares  to  the  Philadelphia  office  of 
SCCP  or  protect  the  shares  with  the 
agent.  In  either  case,  the  failing  broker 
must  notify  the  SCCP  Reorganization 
Department  of  their  course  of  action  no 
later  than  12KN)  noon  one  business  day 
prior  to  the  expiration  of  the  offer.  SCCP 
will  protect  on  shares  in  its  possession 
when  it  is  unable  to  deliver  shares  to 
participants  having  long-valued 
positions. 

4.  SCCP  will  continue  to  accept 
instructions  to  tender  or  exchange 
shares  subject  to  a  voluntary  offer  from 
participants  maintaining  margin  account 
positions.  SCCP  must  be  notified  in 
writing  no  later  than  48  hours  prior  to 
the  expiration  of  the  offer. 

5.  Upon  expiration  of  the  voluntary 
offer,  the  security  will  again  be  made 
eligible  for  deposit  in  PHILADEP 
providing  no  further  corporate  action  is 
pending.  Participants  will  be  notified  by 
means  of  a  Reorganization  Important 
Notice  of  the  eli^bility  of  the  security. 

|FR  Doc.  82-13497  Filed  S-ia-82;  8:45  am] 
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[Release  Na  12432;  (812-5145)] 

American  Shares,  Inc.;  Rling  of 
Application  for  an  Order  Pursuant  to 
Section  6{c)  of  the  Act  Granting 
Exemptions  From  Section  2(aK41)  of 
the  Act  and  Rules  2a-4  and  22c-1 
Thereunder 

May  12. 1982. 

Notice  is  hereby  given  that  American 
Shares,  Inc.  ("Applicant"),  P.O.  Box 
3942,  405  Central  Avenue,  St.  Petersburg, 
FL  33731,  registered  under  the 
Investment  Company  Act  of  1940 
("Act")  as  an  open-end,  non-diversified, 
management  investment  company,  filed 
an  application  on  March  23, 1982,  and  an 
amendment  thereto  on  April  16, 1982, 
requesting  an  order  of  the  Commission, 
pursuant  to  Section  6(c)  of  the  Act 
exempting  Applicant  from  the 
provisions  of  Section  2(a)(41)  of  the  Act 
and  Rules  2a-4  and  22c-l  thereunder,  to 
the  extent  necessary  to  permit  Applicant 
to  value  its  assets  using  the  amortized 


cost  method  of  valuation.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicant  states  that  it  is  a  Maryland 
corporation  that  intends  to  offer  initially 
two  series  of  shares  of  capital  stock.  The 
series  designated  as  "American 
Treasury  Shares"  (the  "Fund")  is  the 
subject  of  this  application  and  any 
exemptive  order  granted  pursuant  to  this 
application  will  apply  only  to  the  Fund. 
Applicant  states  that  the  investment 
objective  of  the  Fund  is  to  attain  high 
current  income  consistent  with  the 
preservation  of  capital  and  the 
maintenance  of  liquidity.  Applicant 
further  states  that  it  will  seek  to  achieve 
that  objective  by  investing  the  Fund's 
assets  primarily  in  United  States 
Government  securities  that  mature 
vkdthin  one  year  from  the  date  of 
purchase,  including  (1)  a  variety  of 
securities  that  are  issued  by  the  United 
States  Treasury,  (2)  securities  that  are 
backed,  with  regard  to  both  principal 
and  interest,  by  the  full  faith  and  credit 
of  the  United  States,  and  (3)  repurchase 
agreements  relating  to  securities 
included  in  (1)  and  (2)  above. 

As  here  pertinent,  Section  2(a)(41)  of 
the  Act  defines  "value"  to  mean:  (1) 
with  respect  to  securities  for  which 
market  quotations  are  readily  available, 
the  market  value  of  such  securities,  and 
(2)  with  respect  to  other  securities  and 
assets,  fair  value  as  determined  in  good 
faith  by  the  investment  company's 
board  of  directors.  Rule  22c-l  provides, 
in  part,  that  no  registered  investment 
company,  or  principal  underwriter 
therefor,  issuing  any  redeemable 
security  shall  sell,  redeem  or  repurchase 
any  such  security  except  at  a  price 
based  on  the  current  net  asset  value  of 
such  security  which  is  next  computed 
after  receipt  of  a  tender  of  such  security 
for  redemption  or  of  an  order  to 
purchase  or  sell  such  sectunty. 

Rule  2a-4  provides,  as  here  relevant 
that  the  current  net  asset  value  of  a 
redeemable  security  issued  by  a 
registered  investment  company  used  in 
computing  its  price  for  the  purposes  of 
distribution,  redemption,  and  repurchase 
shall  be  an  amount  which  reflects 
calculations  made  substantially  in 
accordance  with  the  provisions  of  that 
rule,  with  estimates  used  where 
necessary  or  appropriate.  Rule  2a-4 
further  provides  that  portfolio  securities 
with  respect  to  which  market  quotations 
are  readily  available  shall  be  valued  at 
current  market  value,  and  that  other 
securities  and  assets  shall  be  valued  at 
fair  value  as  determined  in  good  faith  by 
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the  board  of  directors.  The  Commission 
has  expressed  the  view  that  among 
other  things,  it  is  inconsistent  with  the 
provisions  of  Rule  2a-4  for  a  "money 
market"  fund  to  value  its  portfolio 
instruments  with  over  eO-day  maturities 
on  an  amortized  cost  basis  and  that 
such  valuation  should  be  made  with 
reference  to  market  factors  (Investment 
Company  Act  Release  No.  9786,  May  31. 
1977). 

Section  8(c)  of  the  Act  provides,  in 
pertinent  part  that  upon  application  the 
Commission  may  conditionally  or 
unconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities,  or 
transactions,  from  any  provision  or 
provisions  of  the  Act  or  of  any  rule  or 
regulation  thereunder,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act 

In  support  of  the  exemptive  relief 
requested.  Applicant  asserts  that  two 
features  are  helpful  in  attracting 
investment  in  a  money  market  fund:  (1) 
stability  of  principal  and  (2)  steady  flow 
of  investment  income.  Applicant 
believes  that  by  maintaining  a  portfolio 
of  United  States  Government  obligations 
it  can  provide  these  features  to 
investors.  AppUcant  states  that  its 
investment  adviser's  experience  in  the 
management  of  other  investment 
companies  indicates  that  given  the 
nature  of  Applicant's  policies  and 
operations  with  respect  to  the  Fund, 
there  will  normally  be  a  negligible 
discrepancy  between  the  net  asset  value 
of  the  Fund  calculated  using  the 
amortized  cost  method  of  valuation  and 
that  obtained  using  a  market  valuation 
method.  AppUcant  represents  that  its 
board  of  directors  has  determined  in 
good  faith,  in  light  of  the  characteristics 
of  the  Fund,  that  the  amortized  cost 
method  of  valuing  portfolio  securities  is 
appropriate  and  preferable  for  the  Fund, 
and  reflects  the  fair  market  value  of 
such  money  market  instruments. 
AppUcant  has  agreed  that  the  foUownng 
conditions  may  be  imposed  in  any  order 
of  the  Commission  granting  the 
exemptive  reUef  requested: 

1.  In  supervising  the  Fund's  operations 
and  delegating  special  responsibiUties 
involving  portfolio  management  to 
AppUcant's  investment  adviser. 
Applicant's  board  of  directors 
undertakes — as  a  particular 
responsibility  within  the  overall  duty  of 
care  owed  to  its  shareholders — to 
establish  procedures  reasonably 
designed,  taking  into  account  current 


market  conditions  and  AppUcant's 
investment  objective  with  respect  to  the 
assets  of  the  Fund,  to  stabihze  the  net 
asset  value  per  share  of  the  Fund,  as 
computed  for  the  purposes  of 
distribution,  redemption  and  repurchase, 
at  $1.00  per  share. 

2.  Included  within  the  procedures  to 
be  adopted  by  the  board  of  directors 
shall  be  the  fbUowing: 

(a)  Review  by  the  board  of  directors, 
as  it  deems  appropriate  and  at  such 
intervals  as  are  reasonable  in 
consideration  of  current  market 
conditions,  to  determine  the  extent  of 
deviation,  if  any,  of  the  net  asset  value 
per  share  of  the  Fund,  as  determined  by 
using  available  market  quotations,  fixam 
the  Fund's  $1.00  amortized  cost  price  per 
share,  and  maintenance  of  records  of 
such  review.  To  fulfill  tiiis  condition,  the 
Applicant  intends  to  use  actual 
quotations,  or  estimates  of  market  value 
reflecting  current  market  conditions 
chosen  by  its  board  of  directors,  in  the 
exercise  of  its  discretion,  to  be 

I  appropriate  Indicators  of  value.  The  - 
quotations  or  estimates  utilized  may 
include,  inter  alia,  (1)  quotations  or 
estimates  of  market  value  for  individual 
portfolio  instruments,  or  (2)  values 
obtained  from  yield  data  relating  to 
classes  of  money  market  instruments 
furnished  by  reputable  sources. 

(b)  In  the  event  such  deviation  from 
the  SlJOO  amortized  cost  price  per  share 
exceeds  ^  of  IX,  the  board  of  directors 
will  promptly  consider  what  action,  if 
any.  should  be  initiated. 

(c)  Where  the  board  of  directors 
believes  the  extent  of  any  deviation 
from  the  Fund's  $1.00  amortized  cost 
price  per  share  may  result  in  material 
dilution  or  other  unfair  results  to 
investors  or  existing  shareholders,  it 
shaU  take  such  action  as  it  deems 
appropriate  to  eliminate  or  to  reduce  to 
the  extent  reasonably  practicable  such 
dilution  or  other  unfair  results,  which 
action  may  include:  selling  portfoUo 
securities  prior  to  maturity  to  realize 
capital  gains  or  losses,  or  to  shorten  the 
Fund's  average  portfoUo  maturity; 
withholding  dividends:  or  utilizing  a  net 
asset  value  per  share  as  determined  by 
using  available  market  quotations. 

3.  AppUcant  wiU  maintain,  with 
respect  to  Ae  Fond,  a  doUar-weighted 
average  portfoUo  maturity  appropriate 
to  the  Fund's  objective  of  maintaining  a 
stable  net  asset  value  per  share; 
provided,  however,  that  Applicant  wUl 
notta)  purchase  any  instrument  for  the 
Fund  with  a  remaining  maturity  at  the 
date  of  acquisition  of  greater  than  one 
year,  or  (b)  maintain  a  dollar-weighted 

.  average  portfoUo  matiirity  in  excess  of 
120  days.  In  fulfilling  this  condition,  if 


the  disposition  of  a  portfoUo  instrument 
of  the  Fund  results  in  a  doUar-weighted 
average  portfolio  maturity  in  excess  of 
120  days,  AppUcant  wiU  invest  the 
Fund's  available  cash  in  such  a  manner 
as  to  reduce  its  dollar-weighted  average 
portfolio  maturity  to  120  days  or  less  as 
soon  as  reasonably  practicable. 

4.  AppUcant  wrill  record,  maintain  and 
preserve  permtmently  in  an  easily 
accessible  place,  a  written  copy  of  the 
procedures  (and  any  modification 
thereto)  described  in  condition  1  above, 
and  wiU  record,  maintain  and  preserve 
for  a  period  of  not  less  than  six  years 
(the  first  two  years  in  an  easily 
accessible  place),  a  written  record  of  the 
board  of  directors'  considerations  and 
actions  taken  in  connection  with  the 
discharge  of  its  responsibilities,  as  set 
forth  above,  to  be  included  in  the 
minutes  of  the  board  of  directors' 
meetings.  The  documents  preserved 
pursuant  to  this  condition  shall  be 
subject  to  inspection  by  the  Conunission 
in  accordance  with  Section  31(b)  of  the 
Act  as  though  such  documents  were 
records  required  to  be  maintained 
pursuant  to  rules  adopted  under  Section 
31(a)  of  the  Act 

5.  AppUcant  wiU  Umit  the  Fund's 
portfolio  investments  including 
repurchase  agreements,  if  any,  to  those 
United  States  Government  obligations 
which  the  board  of  directors  determines 
present  minimal  credit  risks,  and  which 
are  of  "high  quality"  as  determined  by 
any  major  rating  service  or,  in  the  case 
of  any  instrument  that  is  not  rated,  of 
comparable  quaUty  as  determined  by 
the  board  of  directors. 

6.  Applicant  wiU  include  in  each 
quarterly  report  as  an  attachment  to 
Form  N-lQ,  a  statement  as  to  whether 
any  action  pursuant  to  condition  2(c) 
was  taken  during  the  preceding  fiscal 
quarter,  and.  if  any  such  action  was 
taken.  wiU  describe  the  nature  and 
circumstances  of  such  action. 

Applicant  submits  that  the  granting  of 
its  requested  exemptive  order  is 
necessary  and  appropriate  in  the  pubUc 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
June  7, 1982,  at  5:30  p.m.,  submit  to  the 
Commission  in  writing  a  request  for  ia 
hearing  on  the  appUcation  accompanied 
by  a  statement  as  to  the  nature  of  his 
interest  the  reasons  for  such  request, 
and  the  issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 


should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attomey- 
at-law.  by  certificate)  shall  be  filed 
contemporaneously  with  the  request  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act. 
an  order  disposing  of  the  application 
herein  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission's 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereo£ 

For  Ae  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
George  A.  Fttasiiiimoni, 

Secretary, 

|FR  Doc  «a-13S84  Pned  S-18-BZ:  8:4S  am) 
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[RaleaM  No.  22497;  (70-6e30)] 

Th«  Connecticut  Light  &  Power  Co.  et 
aU  Notice  of  Proposal  To  Amend 
Lease  Agreement 

May  13. 1982. 

The  Connecticut  Light  and  Power 
Company  ("CL&P").  The  Hartford 
Electric  Light  Company  ("HELCO").  and 
Western  Massachusetts  Electric 
Company  ("WMECO").  174  Brush  Hill 
Avenue.  West  Springfield. 
Massachusetts  01089.  electric  utility 
subsidiaries  of  Northeast  Utihties 
("NU"),  and  Northeast  Utilities  Service 
Company  ("NUSCO").  Selden  Street. 
Berlin,  Connecticut  06037.  a  subsidiary 
service  company,  have  filed  an 
application-declaration  and 
amendments  thereto  pursuant  to 
Sections  9, 10  and  12(f)  of  the  Public     ' 
Utility  Holding  Company  Act  of  1935 
(•'Act"). 

Declarants  propose  to  amend  an 
Agreement  of  Lease  ("Lease")  dated  as 
of  July  1, 1966  under  which  CL&P, 
HELCO  and  WMECO  are  designated  as 
the  Lessors  and  NUSCO  is  designated 
as  the  Lessee.  Under  the  Lease,  the 
Lessors  have  leased  the  Connecticnt 
Valley  E2ectric  Exchange  ("CONVEX") 
owned  by  them  including  land,  buildings 
and  equipment  located  at  Sontfaington. 
Connecticut  to  the  Lessee.  NUSCO 
employs  the  leased  CONVEX  facilities 
to  provide  central  dispatching  services 
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for  the  Northeast  Utilities  System 
("System")  and  for  five  other  utility 
systems  in  Connecticut  and  Western 
Massachusetts.  The  CONVEX  facilities 
are  also  used  in  connection  with  the 
obligations  of  the  participants  under  the 
New  England  Power  Pool  Agreement 
The  CONVEX  participants  are  billed 
monthly  by  NUSCO  on  a  system  peak 
basis.  The  System  comprises  77.4%  of  all 
billing,  with  22.6%  billed  to  the  five  other 
participants.  At  present  CL&P  owns  all 
the  pn^terty  subject  to  the  Lease.  This 
property  is  in  CL&Fs  rate  base  and  its 
cost  is  being  recovered  as  a  cost  of 
service. 

On  June  3a  1981,  the  Lessors  installed 
an  Automatic  Generation  Control  and 
Supervisory  Control  and  Data 
Acquisition  System  (AGA/SCADA)  at 
the  CONVEX  facilities  at  a  cost  of 
$6,780,000.  The  total  gross  investment  as 
of  June  30. 1981  In  the  CONVEX 
facilities  including  the  AGA/SCADA 
was  $ai  miUon.  The  AGA/SCADA 
allows  for  better  control  and  monitoring 
of  generation  and  substation  activity. 
The  Amendment  to  be  dated  as  of 
Jime  1, 1981,  is  proposed  in  order  to 
revise  the  rental  terms  to  reflect  more 
appropriately  the  Lessor's  cost  of  capital 
for  new  facilities  including  AGA/ 
SCADA  and  the  Lessors'  current 
accounting  practices.  In  October  1980, 
the  Connecticut  Department  of  Public 
Utilities  Control  allowed  CLAP  to  earn 
14Vi%  return  on  equity.  However.  CL&P 
stated  that  as  of  June  30, 1981  it  had 
actually  earned  7.04%  and  10.45%  on 
equity,  based  on  the  cost  of  capital 
method  and  net  income  method, 
respectively.  Under  the  Amendment, 
from  and  after  June  1, 1981,  the  Lessee 
would  pay  to  each  of  the  Lessors,  as 
rental  for  the  portion  of  the  property 
leased  fix)m  that  particular  Lessor, 
monthly  rental  installments  equal  to  the 
sxim  of  the  investment  return,  associated 
income  taxes,  other  taxes,  depreciation 
and  applicable  leasing  expense  less  any 
investment  tax  credits.  The  investment 
return  is  equal  to  the  investment  base, 
defined  as  fee  original  cost  of  the  leased 
facilities  (less  accumulated  depreciation 
and  certain  deferred  taxes),  times  the 
sum  of  the  common  eqtdty,  long  term 
debt  and  preferred  stock  components  of 
the  elements  of  the  investment  base. 
The  equity,  long-term  debt  and  preferred 
stock  values  of  investments  placed  in 
service  on  or  before  December  31, 1980 
are  fixed  by  the  Amendment  at  10.2% 
except  for  changes  in  the  common 
equity  return,  which  will  vary  over  the 
lease  term;  the  values  for  investments 
placed  in  service  after  December  31, 
1980  will  vary  over  the  lease  term  in 
accordance  with  the  changes  in  the 
common  equity  retnm  and  weighted 


costs  of  long-term  debt  and  inferred 
stock.  The  investment  return  for  the 
period  January  through  November  1981 
is  fixed  at  10.2%  and  changes  to  ia75% 
for  the  period  December  1981  through 
December  1982  (assuming  no  change  in 
the  allowed  rate  of  return  on  equity  for 
1982)  on  the  investments  placed  in 
service  on  or  before  December  198a  The 
investment  return  for  the  AGA/SCAOA 
equipment  (an  investment  of  a  major 
addition  (as  defined  in  the  Amendment) 
placed  in  service  after  December  1980) 
is  fixed  at  13.95%  for  the  period  July  1981 
through  November  1961  and  cfaaiiges  to 
14.5%  for  the  period  December  1961 
through  Decembo- 1982  (assuming  no 
change  in  the  allowed  rate  of  return  on 
equity  for  1982).  Under  the  original 
Lease,  annual  payments  equaled  the 
depreciation  accrued  on  the  property  for 
the  year,  plus  0%  of  the  depreciated 
original  cost  of  the  property,  idus  an 
appropriate  allowance  to  cover  related 
income  taxes  of  the  Lessor. 

The  declaration  and  any  amendmoits 
thereto  are  available  for  public 
inspection  throu^  the  Commisnoa's 
Office  of  Public  Reference.  Interested 
persons  wishing  to  comment  or  request 
a  hearing  should  submit  their  views  in 
writing  by  June  7. 1982.  to  the  Sectetaiy. 
Securities  and  Exchange  Commission, 
Washington.  D.C  2054a  and  serve  a 
copy  on  the  ajqilicants-declarants  at  the 
ad(fa«sses  spedfied  above.  Proof  of 
service  (by  affidavit  or.  in  the  case  ol 
any  attorney  at  law.  by  certificate) 
should  be  filed  with  the  request  Any 
request  for  a  hearing  shall  idoitify 
specifically  the  issues  of  fact  or  law  that 
are  disputed.  A  person  who  so  requests 
will  be  notified  of  any  hearii^  if 
ordered,  and  will  receive  a  copy  of  any 
notice  or  order  issued  in  this  matter. 
After  said  date,  the  application- 
declaration,  as  filed  or  as  it  may  be 
further  amended,  may  be  granted  and 
permitted  to  become  effective. 

For  the  Cammission.  by  the  Divisioa  <A 
Corporate  Regulation,  poraoant  to  deiegaied 
authority. 

G«oige  A  ntxainnaaa. 

Secretary. 

(FR  Doc  at-iasas  pomI  s-i»-tt  Mi  a^ 


(Release  Na  iHSX  (•12-S1S2)] 

JP  Money  Itarfcct  FuMt  inc.;  nkig  or 
Applcatlon  for  an  Order  Pursuant  to 
Section  6(c)  of  the  Ad  Exon^itiiV 
AppMcant  From  tha  PravWona  of 
Section  2(aX41)  of  Iha  Act  and  Ruias 
2a-4  and  220-1  Tharaundar 

Notice  is  hereby  givoi  that  JP  Kloney 
Market  Fund.  Inc.  ("Applicant"),  101 
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North  Elm  Street,  P.O.  Box  21008. 
Greensboro,  NC  27420,  an  open-end. 
diversified,  management  investment 
company  registered  imder  the 
Investment  Company  Act  of  1940 
("Act").  Bled  an  application  on  April  1, 
1982,  and  an  amendment  thereto  on 
April  26. 1982.  requesting  an  order  of  the 
Commission,  pursuant  to  Section  6(c]  of 
the  Act,  exempting  Applicant  from  the 
provisions  of  Section  2(a)(41)  of  the  Act 
and  Rules  2a-4  and  22c-l  thereunder  to 
the  extent  necessary  to  permit 
Applicant's  price  per  share  for  the 
purposes  of  sales,  redemptions  and 
repurchases  to  be  calculated  by  means 
of  the  amortized  cost  method  of 
valuation.  All  interested  persons  are 
referred  to  the  appUcation  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below. 

Applicant  states  that  it  will  operate  as 
a  "money  market  fund."  and  that  its 
investment  objective  is  to  provide 
maximum  current  income  consistent 
with  liquidity  and  stability  of  principal. 
JP  Investment  Management  Company 
will  act  as  investment  adviser  to 
Applicant. 

The  application  states  that  Applicant 
may  not  purchase  any  security  which 
has  a  maturity  date  more  than  one  year 
from  the  date  of  Applicant's  purchase, 
unless  purchased  subject  to  a 
repurchase  agreement  requiring 
repurchase  from  Applicant  in  one  year 
or  less.  It  is  asserted  that  Applicant's 
portfolio  may  be  invested  only  in  the 
following  money  market  instruments:  (i) 
Obligations  issued  or  guaranteed  by  the 
United  States  Government  or  its 
agencies  or  instrumentalities;  (ii) 
negotiable  certificates  of  deposit  and 
bankers'  acceptances  if  they  are 
obligations  of  a  domestic  bank  or 
savings  institution  having  total  assets  of 
at  least  $1,000,000,000  and  which  is  a 
member  of  the  Federal  Deposit 
Insurance  Corporation  or  Federal  Home 
Loan  Bank  System  and  insured  by  the 
Federal  Savings  and  Loan  Insurance 
Corporation;  (iii)  commercial  paper 
rated  at  least  "A-l"  by  Standard  & 
Poor's  Corporation  or  at  least  "Prime-l" 
by  Moody's  Investors  Services.  Inc..  or, 
if  not  rated,  issued  by  companies  which 
have  an  outstanding  debt  issue  rated  at 
least  "AA"  by  Standard  &  Poor's 
Corporation,  or  at  least  "Aa"  by 
Moody's  Investors  Services,  Inc.;  (iv) 
outstanding  non-convertible  corporate 
debt  securities  not  issued  as  short-term 
obligations  but  which  have  at  the  time 
of  purchase  one  yeat  or  less  remaining 
to  maturity  and  which  at  the  time  of 
purchase  are  rated  at  least  "AA"  by 
Standard  &  Poor's  Corporation,  or  at 


least  "Aa"  by  Moody's  Investors 
Services.  Inc.;  and  (v)  repurchase 
agreements  covering  securities  issued  or 
guaranteed  by  the  United  States 
Government  or  its  agencies  or 
instrumentalities,  certificates  of  deposit 
or  bankers'  acceptances  described  in  (ii) 
above,  or  commercial  paper  described  in 
(iii)  above. 

As  here  pertinent  Section  2(a)(41)  of 
the  Act  defines  value  to  mean:  (1)  with 
respect  to  securities  for  which  market 
quotations  are  readily  available,  the 
market  value  of  such  securities,  and  (2) 
with  respect  to  other  securities  and 
assets,  fair  value  as  determined  in  good 
faith  by  an  investment  company's  board 
of  directors.  Rule  22c-l  provides,  in  part, 
that  no  registered  investment  company 
or  principal  underwriter  therefor  issuing 
any  redeemable  security  shall  sell, 
redeem  or  repurchase  any  such  security 
except  at  a  price  based  on  the  current 
net  asset  value  of  such  security  which  is 
next  computed  after  receipt  of  a  tender 
of  such  security  for  redemption  or  of  an 
order  to  purchase  or  to  sell  such 
security. 

Rule  2a-4  adopted  under  the  Act 
provides,  as  here  relevant,  that  the 
"current  net  asset  value"  of  a 
redeemable  security  issued  by  a 
registered  investment  company  used  in 
computing  Its  price  for  the  purpose  of 
distribution  and  redemption  shall  be  an 
amount  which  reflects  calculations 
made  substantially  in  accordance  with 
the  provisions  of  that  rule,  with 
estimates  used  where  necessary  or 
appropriate.  Rule  2a-4  further  states 
that  portfolio  securities  with  respect  to 
which  market  quotations  are  readily 
available  shall  be  valued  at  current 
market  value,  and  that  other  securities 
and  assets  shall  be  valued  at  fair  value 
as  determined  in  good  faith  by  the  board 
of  directors  of  the  registered  company. 
Prior  to  the  filing  of  the  apphcation,  the 
Commission  expressed  its  view  that, 
among  other  things:  (1)  Rule  2a-4  under 
the  Act  requires  that  portfolio 
instruments  of  "money  market"  funds  be 
valued  with  reference  to  market  factors, 
and  (2)  it  would  be  inconsistent 
generally,  with  the  provisions  of  Rule 
2a-4  for  a  "money  market"  fund  to  value 
its  portfolio  instruments  on  an  amortized 
cost  basis  (Investment  Company  Act 
Release  No.  9788.  May  31. 1977).  In  view 
of  the  foregoing.  Applicant  requests  an 
exemption  from  Section  2(a)(41)  of  the 
Act  and  Rules  2a-4  and  22c-l 
thereunder  to  the  extent  necessary  to 
permit  Applicant  to  value  its  portfolio 
by  means  of  the  amortized  cost  method 
of  valuation. 

Section  6(c)  of  the  Act  provides,  in 
part  that  thie  Commission  upon 


application  may  conditionally  or 
imconditionally  exempt  any  person, 
security,  or  transaction,  or  any  class  or 
classes  of  persons,  securities,  or 
transactions,  from  any  provision  or 
provisions  of  the  Act  or  of  any  rules 
thereunder,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act  , 

In  support  of  the  requested  exemption. 
Applicant  states  its  belief  that  the  type 
of  investors  it  seeks  to  attract  prefers 
that  the  daily  income  dividends 
declared  by  Applicant  reflect  income  as 
earned,  and  that  Applicant's  sales  and 
redemption  price  remain  fixed. 
Applicant's  directors  have  determined 
in  good  faith  that  (i)  the  stable  per-share 
value  and  the  steady  flow  of  investment 
income  resulting  from  the  foregoing 
policies  will  be  helpful  in  attracting 
shareholders  to  Applicant  and  will 
provide  such  investors  substantial 
benefits;  and  (ii)  in  light  of  the 
characteristics  of  Applicant  the 
amortized  cost  method  of  valuation  is 
appropriate  and  preferable  for  Applicant 
and  will  fairly  reflect  the  fair  value  of 
each  shareholder's  interest  in  Applicant, 
and  that  Applicant  will  continue  to  use 
that  method  only  so  long  as  the  board  of 
directors  believes  that  it  fairly  reflects 
the  value  of  each  shareholder's  interest 
Finally,  Applicant  represents  that  the 
granting  of  the  requested  exemption  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  intended  by 
the  policy  and  provisions  of  the  Act 

Applicant  has  agreed  that  the 
following  conditions  may  be  imposed  in 
any  order  granting  the  exemptions  it  has 
requested: 

1.  In  supervising  Applicant's 
operations  and  delegating  special 
responsibilities  involving  portfoUo 
management  to  Applicant's  investment 
adviser,  Applicant's  board  of  directors    . 
undertakes — as  a  particular 
responsibility  within  the  overall  duty  of 
care  owed  to  its  shareholders — to 
establish  procedures  reasonably 
designed,  taking  into  account  current 
market  conditions  and  Applicant's 
investment  objective,  to  stabilize 
Applicant's  net  asset  value  per  share,  as 
computed  for  the  purpose  of    - 
distribution,  redemption  and  repurchase, 
at  $1.00  per  share. 

2.  Included  within  the  procedures  to 
be  adoped  by  the  board  of  directors 
shall  be  the  foUowing: 

(a)  Review  by  the  board  of  directors, 
as  it  deems  appropriate  and  at  such 
intervals  as  are  reasonable  in  light  of 
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current  market  conditions,  to  determine 
the  extent  of  deviation,  if  any,  of 
Applicant's  net  asset  value  per  share  as 
determined  by  using  available  maiicet 
quotations  from  the  $1.00  amortized  cost 
price  per  share,  and  the  maintenance  of 
records  of  such  review.' 

(b)  lo  the  event  such  deviation  from 
the  $1.00  amortized  cost  price  per  share 
exceeds  V^  of  1  percent,  a  requirement 
that  the  board  of  directors  will  promptly 
consider  what  action  if  any  should  be 
initiated  by  it. 

(c)  Where  the  board  of  directors 
believes  the  extent  of  any  deviation 
from  Applicant's  $1.00  amortized  cost 
price  per  share  may  result  in  material 
dilution  or  other  unfair  results  to 
investors  or  existing  shareholders,  it 
shall  take  such  action  as  it  deems 
appropriate  to  eliminate  or  to  reduce  to 
the  extent  reasonably  practicable  such 
dilution  or  unfair  results,  which  may 
include:  redemption  of  shares  in  kind; 
the  sale  of  portifolio  instruments  prior  to 
maturity  to  realize  capital  gains  or 
losses,  or  to  shorten  Applicant's  average 
portfolio  matiuity;  withholding 
dividends;  or  utilizing  a  net  asset  value 
per  share  as  determined  by  using 
available  market  quotations. 

3.  Applicant  will  maintain  a  dollar- 
weighted  average  portfolio  maturity 
appropriate  to  its  objective  of 
maintaining  a  stable  net  asset  value  per 
share;  provided,  however,  that 
Applicant  will  not  (a)  purchase  any 
instrument  with  a  remaining  maturity  of 
greater  than  one  year,  or  [b)  maintain  a 
dollar-weighted  average  portfolio 
maturity  which  exceeds  120  days.* 

4.  Applicant  will  record,  maintain,  and 
preserve  permanenUy  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  (and  any  modifications 
thereto)  described  in  condition  1  above, 
and  Applicant  will  record,  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  (the  first  two  years  in  an  easily 
accessble  place)  a  written  record  of  its 
board  of  directors'  considerations  and 
actions  taken  in  connection  with  the 
discharge  of  their  responsibilities,  as  set 


'  To  fulfill  this  condition.  Applicant  intend*  to  me 
actual  quotation*  or  ettiraates  of  market  value 
reflecting  current  market  condition*  chosen  by  the 
board  of  director*  in  the  exercise  of  it*  discretion  to 
be  appropriate  indicator*  of  value.  In  addition. 
Applicant  ctate*  tltal  the  quotations  or  Mttmate* 
utilized  may  include,  inter  alia,  (1)  quotation*  or 
estimates  of  market  value  for  individual  portfolio 
instruments,  or  (2)  values  obtained  from  yield  data 
relating  to  dasaes  of  money  market  instmment* 
published  by  reputable  sources. 

'In  fulfiUkig  thia  condition,  if  the  disposhioa  of  a 
portfolio  saauity  results  in  a  doUai^weighted 
avera^  portfolio  matnrity  in  exoeas  of  120  daya. 
Applicant  will  invett  availabU  caah  i>  nicti  a 
manner  as  lo  radnce  (ha  doUar-weiektad  average 
portfolio  maturity  to  UO  day*  gr  l«sa  a»  soon  aa 
reasonably  practicabla. 


forth  abofve,  to  be  included  in  the 
minutes  of  the  board  of  directors' 
meetings.  Hie  documents  preserved 
pursuant  to  this  condition  shall  be 
subject  to  inspection  by  the  Commission 
in  accordance  with  Section  31(b)  of  the 
Act  as  if  sudi  documents  were  records 
required  to  be  maintained  pursuant  to 
rules  adopted  under  Section  31(a)  of  the 
Act 

5.  Applicant  will  limit  its  portfolio 
investments,  including  repurchase 
agreements,  to  those  United  States 
dollar-denominated  instruments  which 
its  board  of  directors  determines  present 
minimal  credit  risks,  and  which  are  of 
high  quality  as  determined  by  any  major 
rating  service  or,  in  the  case  of  any 
instrument  that  is  not  rated,  of 
comparable  quality  as  determined  by  its 
board  of  directors. 

6.  Apphcant  will  include  in  each 
quarterly  report  as  an  attachment  to 
Form  N-lQ,  a  statement  as  to  whether 
any  action  pursuant  to  condition  2(c) 
above  was  taken  during  the  preceding 
Hscal  quarter,  and,  if  any  such  action 
was  taken,  will  describe  the  nature  and 
circumstances  of  such  action. 

Notice  is  further  given  that  any 
interested  person  may.  not  later  than 
June  7, 1982,  at  5:30  p.m.,  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  application  accompanied 
by  a  statement  as  to  the  nature  of  his 
interest  the  reasons  for  such  request 
and  the  issues,  if  any,  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  if  the 
Commission  «haU  order  a  hearing 
thereon.  Any  such  commimication 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicant  at  the  address 
stated  above.  Proof  of  such  service  (by 
affldavit  or.  in  the  case  of  an  attomey- 
at-law.  by  certificate)  shall  be  filed 
contemporaneously  with  the  request 

As  provided  by  Rule  0-5  of  the  Rules 
and  Regulations  promulgated  under  the 
Act,  an  order  disposing  of  the 
application  herein  will  be  issued  as  of 
course  following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission's 
own  motion.  Persons  who  request  a 
hearing,  or  advice  ae  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (If 
ordered)  and  any  postponements 
thereof. 


For  the  Commission,  bjr  the  Dirisiaa  of 
Investment  Mangement  pursuant  to 
delegated  authority. 

Gaorge  A.  FitzsimBiaiia, 

Secretary. 

|FR  Doc  az-lSSIB  Ffled  (-1»4£  MB  a^ 


[Retease  Ho.  12431;  <«t2-515t)l 

Massllutual  Liquid  Assets  Trust  and 
MML  Investors  Services,  Inc;  FHng  of 
an  Appficatton  for  an  Order  Pursuant 
to  Section  6(c)  of  the  Act  Exempting 
AppHcants  From  the  Provisions  of 
Section  2(a)(41)  of  the  Act  and  Riries 
2a-4  and  220-1  UkMter  the  Act  Hay  12, 
1982 

Notice  is  hereby  given  that 
MassMutual  Liquid  Assets  Thist  (the 
'Trusf ').  a  no-load,  open-end. 
diversified,  management  investment . 
company,  registered  under  the 
Investment  Company  Act  of  1940  (the 
"Act"),  and  MML  Investors  Services. 
Inc.,  1295  State  Street  Springfield, 
Massachusetts  01111.  (the  "Distributor") 
(collectively,  the  "Applicants"),  the 
proposed  principal  imderwriter  of  the 
Trust's  shares  and  a  wholly-owned 
subsidiary  of  Massachusetts  Life 
Insurance  Company,  filed  an  application 
on  April  6. 1982.  and  an  amendment 
thereto  on  April  21, 1982,  for  an  order  of 
the  Commission  pursuant  to  Section  6(c) 
of  the  Act  exempting  Applicants  from 
the  provisions  of  Section  2(a)(41)  of  the 
Act  and  Rules  2a-4  and  22c-l  under  the 
Act  to  the  extent  necessary  to  permit  the 
Trust  to  calculate  its  net  asset  value  per 
share  using  the  amortized  cost  method 
of  valuing  portfolio  securities.  All 
interested  persons  are  referred  to  the 
application  on  file  with  the  Commission 
for  a  statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicants  state  that  the  Trust  is  a 
"money  market"  fund  organized  as  a 
Massachusetts  business  trust  and  that 
its  investment  objective  is  to  maximize 
current  income  to  the  extent  consistent 
with  Uquidity  and  the  preservation  of 
capital.  The  Trust  invests  in  short-term 
debt  instnmients,  including  conunerical 
paper,  certificates  of  deposit  bankers' 
acceptances,  obligations  issued, 
guaranteed  or  sponsored  by  the 
government  of  the  United  States  or  its 
agencies  or  instrumentalities  and 
repurchase  and  firm  commitment 
agreements  with  respect  to  such 
securities.  The  Trust  may  enter  into 
reverse  repurchase  agreements,  with, 
and  lend  portfolio  securities  to  financial 
institutions.  AppUcants  state  that  when 
the  T^ust  enter*  into  a  firm  comoiitmeat 
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Element  it  will  maintain  in  a 
segregated  account  (not  with  a  broker), 
beginning  on  tlie  date  the  Trust  enters 
into  the  firm  commitment  agreement, 
liquid  assets  equal  in  value  to  the 
purchase  price  due  on  setUement  date 
under  the  firm  commitment  agreement  in 
accordance  with  Investment  Company 
Act  Release  No.  10666. 

The  Trustees  of  the  Trust  believe  that 
it  is  in  the  best  interest  of  the  Trust's 
potential  shareholders  to  adopt  the 
amortized  cost  method  of  valuation. 
Amortized  cost  valuation  will  permit 
relatively  steady  daily  dividends  to 
shareholders  and.  at  the  same  time, 
investors  woidd  have  the  convenience  of 
being  able  to  value  their  holdings  simply 
by  knowing  the  number  of  shares  they 
own. 

Rule  22c-l  adopted  under  the  Act 
provides,  in  part  that  no  registered 
investment  company  issuing  any 
redeemable  security,  and  no  principal 
underwriter  of  any  such  security,  shall 
sell  redeem  or  repurchase  any  security 
except  at  a  price  based  on  the  current 
net  asset  vaJue  of  such  security  which  is 
next  computed  after  receipt  of  a  tender 
of  such  security  for  redemption  or  of  an 
order  to  purchase  or  sell  such  sec^irity. 
The  term  "value"  is  defined  in  Section 
2(a](41)  of  the  Act  to  mean  the  market 
value  of  securities  for  which  market 
quotations  are  readily  available,  and  for 
other  securities  and  assets,  the  fair 
value  as  determined  in  good  faith  by  the 
board  of  directors.  Rule  2a-4  adopted 
under  the  Act  provides,  as  here  relevant, 
that  the  "current  net  asset  value"  of  a 
redeemable  security  issued  by  a 
registered  investment  company  used  in 
computing  its  price  for  the  purposes  of 
distribution  and  redemption  shall  be 
determined  with  reference  to  current 
market  value  for  portfolio  securities 
with  respect  to  which  market  quotations 
are  readily  available  and  for  other 
securities  tmd  assets  fair  value  as 
determined  in  good  faith  by  the  board  of 
directors  of  the  registered  company. 
Prior  to  the  filing  of  the  application,  the 
Commission  expressed  its  view  that, 
among  other  things.  Rule  2a-4  under  the 
Act  requires  that  portfoUo  instnmients 
of  "money  market"  funds  be  valued  with 
reference  to  market  factors,  and  it  would 
be  inconsistent  generally  with  the 
provisions  of  Ride  2a-4  for  a  "money 
market"  fund  to  value  its  portfolio 
instruments  on  an  amortized  cost  basis 
(Investment  Company  Act  Release  No. 
7986,  May  31. 1977). 

Section  e(c)  of  the  Act  provides,  in 
part,  that  the  Commission  may,  upon 
application,  exempt  any  person,  security 
or  transaction  or  class  or  classes  of 
persons,  sectirities  or  transactions,  from 


any  provision  or  provisions  of  the  Act 
and  rules  thereunder,  if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act 

Applicants  submit  that  the  issuance  of 
the  requested  order  is  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
Investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act  Applicants  consent  to  the 
following  conditions  to  an  order  of  the 
Commission  granting  the  reUef 
requested  in  the  appUcatiom 

1.  In  supervising  the  Trust's 
operations  and  delegating  special 
responsibilities  involving  portfolio 
management  to  the  Trust's  investment 
adviser,  the  Trustees  of  the  the  Trust 
undertake — as  a  particylar 
responsibility  within  the  overall  duty  of 
care  owed  to  the  Trust's  shareholders — 
to  establish  procedures  reasonably 
designed,  taldng  into  account  current 
market  conditions  and  the  Trust's 
investment  objectives,  to  stabilize  the 
Trust's  net  asset  value  per  share,  as 
computed  for  the  purpose  of 
distribution,  redemption  and  repurchase, 
at  $1.00  per  share. 

2.  Included  within  the  procedures  to 
be  adopted  by  the  Trustees  of  the  Trust 
shall  be  the  following: 

(a)  Review  by  the  Trustees  of  the 
Trust  as  they  deem  appropriate  and  at 
such  intervals  as  are  reasonable  in  light 
of  current  market  conditions,  to 
determine  the  extent  of  deviation,  if  any, 
of  the  net  asset  value  per  share  as 
determined  by  using  available  market 
quotations  from  the  Trust's  $1.00 
amortized  cost  price  per  share  and  the 
maintence  of  records  of  such  review.* 

(b)  In  the  event  that  such  deviation 
bom  the  trust's  $1.00  amortized  cost 
price  per  share  should  exceed  M  of  1%. 
a  requirement  that  the  Trustees  will 
prompUy  consider  what  action,  if  any 
should  be  initiated  by  it 

(c)  Where  the  Trustees  determine  that 
the  extent  of  any  deviation  from  the 
Trust's  $1.00  amortized  cost  price  per 
share  may  residt  in  material  dilution  or 
other  unfair  results  to  investors  or 
existing  shareholders,  they  shall  take 
such  action  as  they  deem  appropriate  to 


'  'To  fulfill  thia  condltioa  the  Trust  Intends  to  use 
actual  quotations  or  estimates  of  market  value 
reflecting  current  market  conditions  chosen  by  the 
Trustees  in  the  exercise  of  their  discretion  to  be 
appropriate  indicator*  of  value,  which  may  include. 
inter  aliat,  (1)  quotations  or  estimate*  of  market 
value  for  individual  portfolio*  instruments,  or  (2) 
value  obtained  from  jrield  data  relating  to  classes  of 
money  market  Instrument*  pubhshed  by  reputable 
source*. 


eliminate  or  to  reduce  to  the  extent 
reasonably  practicable  such  dilution  or 
unfair  results,  which  may  include: 
redeeming  shares  in  kind;  selling 
portfolio  instruments  prior  to  matiuity  to 
realize  capital  gains  or  lossess,  or  to 
shorten  the  Trust's  average  portfolio 
matiuity;  suspending  dividends;  or 
utiizing  a  net  asset  value  per  share  as 
determined  by  using  available  market 
quotations. 

3.  The  trust  will  maintain  a  dollar- 
weighted  average  portfoUo  maturity 
appropriate  to  its  objective  of 
maintahiing  a  stable  net  asset  value  per 
share;  provided,  however,  that  the  Trust 
will  not  (a)  ptm::hase  any  instrument 
vrith  remaining  maturity  of  greater  than 
one  year,  or  (b)  maintain  a  dollar- 
weighted  average  portfolio  maturity 
which  exceeds  120  days.* 

4.  The  Trust  will  record,  maintain,  and 
preserve  permanentiy  in  an  easily 
accessible  place  a  written  copy  of  the 
procedures  (and  any  modifications 
thereto)  described  in  condition  1  above; 
the  Trust  will  record,  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  (the  first  two  years  in  an  easily 
accessible  place)  a  written  record  of  the 
Trustees'  considerations  and  actions 
taken  in  connection  with  the  discharge 
of  their  reponsibilities,  as  set  forth 
above,  to  be  included  in  the  minutes  of 
the  meetings  of  the  Trustees.  The 
documents  preserved  pursuant  to  this 
condition  shall  be  subject  to  inspection 
by  the  Commission  in  acxordance  with 
Section  31(b)  of  the  Act  as  though  such 
documents  were  records  required  to  be 
maintained  pursuant  to  rules  adopted 
under  Section  31(a)  of  the  Act 

5.  The  Trust  will  limit  iU  portfolio 
investments,  including  repurchase 
agreements  and  firm  commitment 
agreements,  to  those  United  States 
dollar-denominated  instruments  which 
the  Trustees  determine  present  minimal 
credit  risks,  and  which  are  of  high 
quality  as  determined  by  any  major 
rating  service  or,  in  the  case  of  an 
instrument  that  is  not  rated,  of 
comparable  quality  as  determined  by 
the  "Trustees. 

6.  If  any  action  pursuant  to  condition 
2(c)  is  taken  the  Trust  will  include  in  its 
quarterly  report  as  an  attachment  to 
Form  N-lQ.  a  statement  describing  the 
nature  and  circimistances  of  such  action. 

The  application  states  that  prior  to  its 
use,  the  'Trustees  will  have  made  a 


'  In  fulfilling  this  condition,  the  Trust  agree*  that 
if  the  disposition  of  a  portfolio  security  results  in  a 
dollar-weighted  average  portfoUo  maturity  in  excess 
of  120  days,  the  Trust  will  inveet  it*  available  cash 
in  such  a  manner  a*  to  reduce  its  dollar-weighted 
average  portfolio  maturity  to  120  day*  or  le**  a* 
soon  as  reasonably  practicable. 


Federal  Register  /  Vol.  47.  No.  97  /  Wednesday,  May  19,  1982  /  Notices 


21671 


determination  tliat,  absent  unusual 
circtunstances,  amortized  cost  value 
represents  the  fair  value  of  the  Trust's 
portfolio  securities. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
June  7. 1982,  at  5:30  p.m.,  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  application  accompanied 
by  a  statement  as  to  the  nature  of  his 
interest,  the  reasons  for  such  request, 
and  the  issues,  if  any.  of  fact  or  law 
proposed  to  be  controverted,  or  he  may 
request  that  he  be  notified  if  the 
Commission  shall  order  a  hearing 
thereon.  Any  such  communication 
should  be  addressed:  Secretary. 
Securities  and  Exchange  Commission. 
Washington,  D.C.  20549.  A  copy  of  such 
request  shall  be  served  personally  or  by 
mail  upon  Applicants  at  the  address 
stated  above.  Proof  of  such  service  (by 
affidavit  or,  in  the  case  of  an  attomey- 
at-law.  by  certificate)  shall  be  filed 
contemporaneously  with  the  request  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application 
herein  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  heamg 
upon  request  or  upon  the  Commission's 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
George  A.  Fitzsimmons, 
Secretary. 

(FR  Doc  81-13587  Rled  S-18-«2;  &45  amj 

nujNO  oooc  soia^i-n 


[ReleaM  No.  18728;  ni«  Na  SR-MSRB-82- 

"  J' 

Municipal  Securities  Ruiemalcing 
Board;  Notice  of  Rling  and  Immediate 
Effectiveness  of  Proposed  Rule 
Ctiange 

May  12. 1082. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  May  5. 1982,  the 
Municipal  Securities  Rulemaking  Board 
("MSRB")  1150  ConnecHcut  Avenue, 
N.W.,  Suite  507.  Washington.  D.C.  20036. 
filed  with  the  Securities  and  Exchange 
Commission  a  proposed  rule  change  as 
described  herein.  The  Commission  is 
publishing  this  notice  to  solicit 


comments  on  the  proposed  rule  change 
itom  interested  persons. 

The  proposed  rule  change  deletes 
references  in  MSRB  Rules  G-8,  G-12. 
and  G-15  to  "bonds"  and  "notes"  and 
substitutes  the  phrase  "municipal 
securities"  in  order  to  clarify  the 
application  of  these  three  rules  to  all 
municipal  securities.  MSRB  Rule  G-8 
prescribes  recordkeeping  requirements 
for  municipal  securities  brokers  and 
municipal  securities  dealers,  MSRB  Rule 
G-12  deals  with  the  Uniform  Practice 
requirements  of  such  brokers  and 
dealers,  and  MSRB  Rule  G-15  concerns 
customer  confirmations  of  transactions 
in  municipal  seciuities.  The  MSRB  states 
that  these  changes  are  necessary 
because  of  recent  determinations  by  the 
Commission  staff  that  certain  financial 
instruments  other  than  bonds  or  notes 
are  municipal  secmities  and  subject  to 
the  MSRB's  rules.  The  rule  change  is 
proposed  pursuant  to  Section  15(B)(b)(2) 
of  the  Act  which  directs  the  MSRB  to 
adopt  rules  with  respect  to  transactions 
in  municipal  seoirities  effected  by 
brokers,  dealers,  and  municipal 
securities  dealers. 

The  foregoing  change  has  become 
effective,  pursuant  to  Section  19(b)(3)(A} 
of  the  Act  and  subparagraph  (e)  of  Rule 
19b-4  under  the  Act,  as  a  stated  poHcy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule.  At  any 
time  within  60  days  of  the  filing  of  the 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  submission  on 
or  before  Jime  9, 1982.  Persons  desiring 
to  make  written  comments  should  file 
six  copies  thereof  with  the  Secretary  of 
the  Commission,  500  North  Capitol 
Street,  Washington,  D.C.  20549. 
Reference  should  be  made  to  File  No. 
SR-MSRB-B2-8.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  rule  change  which  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  rule 
change  between  the  commission  and 
any  person,  other  than  those  which  may 
be  withheld  bom  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
1100  L  Street,  N.W..  Washington,  D.C 
Copies  of  the  filing  and  of  any 
subsequent  amendments  also  will  be 


available  for  inspection  and  copjring  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 

G«(wta  A.  ntMu^Mow, 

Secretary. 

(FR  Doc  K-13588  POad  ^IS-aZ:  MS  «■! 
MUJN«  CODE  MIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  Disastar  Loan  Araa  #2037] 

MisaissippI;  Declaration  of  Disaster 
Loan  Area 

Neshoba  County  and  the  adjacent 
counties  of  L.eake  and  Kemper  in  the    • 
State  of  Mississippi  constitutes  a 
disaster  area  as  a  result  of  damage 
caused  by  a  tornado  which  occurred  on 
April  3, 1982.  Eligible  persons,  firms  and 
organizations  may  file  applications  for 
loans  for  physical  damage  until  the  close 
of  business  on  June  28, 1982,  and  for 
economic  injury  until  January  28, 1983. 
at  the  addresses  below:  Small  Business 
Administration,  District  Office,  New 
Federal  Building,  Suite  322, 100  West 
Capitol  Street,  Jackson,  Mississippi 
39269  or  other  locally  announced 
locations. 

Interest  rates  for  applicants  filing  for 
assistance  tmder  this  declaration  are  as 
follows: 

Homeowners  with  credit  available 

elsewhere — 15%  percent 
Homeovraers  without  credit  available 

elsewhere — 7%  percent 
Businesses  with  credit  available  elsewhere— 

16  Vi  percent 
Businesses  without  credit  available 

elsewhere — 8  percent 
Businesses  (EIDL)  without  credit  available 

elsewhere — 6  percent 
Other  (non-profit  organization  including 

charitable  and  religious  organizations)^ 

11 V4  percent 

It  should  be  noted  that  assistance  for 
agricultural  enterprises  is  the  primary 
responsibility  of  the  Farmers  Home 
Administration  as  specified  in  Pub.  L 
96-302. 

Information  on  recent  statutory 
changes  (Pub.  L  97-35,  approved  August 
13, 1981)  is  available  at  the  above- 
mentioned  office. 

(Catalog  of  Federal  Etomestic  Assistance 
Programs  Nos.  59002  and  59008} 

Dated:  April  28, 1982. 
I.  C  Sanders, 
Adminjatrator. 
PK  Doc  n-usn  FIM  S-IS-SZ:  MS  am] 

aaxMo  CODE  law-vvii 
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[DadMatioo  of  Disaster  Loan  Apm  #2a36] 

Missouri;  Dedaratibn  of  Dtoasfer  Loan 
Area 

Ozafk  County  and  the  adjacent 
county  of  Howell  in  the  State  of 
Missouri  constitutes  a  disaster  area  as  a 
result  of  damage  caused  by  high  winds 
and  tornadoes  which  occurred  on  April 
2, 1982.  EllgiWe  persons,  fTrms  and 
organizations  may  file  applications  for 
loans  for  physical  damage  until  the  close 
of  business  on  June  21, 1982,  and  for 
economic  injury  until  January  21, 1983, 
at  the  addresses  below:  SBA  Disaster 
Office,  c/o  West  Plains  City  HaD,  North 
Highway  Business  63,  West  Plains, 
Missouri  63121;  and  SBA  Disaster 
Office,  c/o  Whites  Grocery,  Highway 
160,  Tecumaeh.  Mlaaouri  63141  or  other 
locally  announced  locations. 

Interest  rates  for  applicants  filing  for 
assistance  under  this  declaration  are  as 
follows: 

HoaeswiMr*  wfth  credit  avaHable 

sbewkere — 19  H  percent 
HoiBcawRitts  withoot  csedit  avaiitabie 

elMwiieGS'— 7%  peBceat 
BuaiiieMe*  with  credit  available  ebewhera— ^ 

16  V4  percest 
Businesses  without  credit  available 

elsewhere — 8  percent 
Businesses  (GIDL)  without  cre(fi^  available 

elsewh0re>— S  p«rc8nt 
Other  (nan-profit  ocganizatiana  ioeluding 

charitable  and  religious  organizatioc^-' 

UV^pecceak 

It  should  bo  aoled  that  assistance  for 
agricultural  enterprises  is  the  primary 
responsibility  o£  the  Fanaers  Home 
Administration  as  specified  in  Putk  L 
96-302. 

Information  on  lecsnt  statutory 
changes  ^h.  L  97-3S.  approved  Aogast 
13, 1981)  is  available  at  the  a(iove» 
mentioned  office. 

(Catalog  a£Faikecal  Doiaastic  Assstaaca 
Programs  Nos.  59002  andSSOO^ 

Datad:Apnl22,.iaa8. 
I-CSaadm. 

Administrator. 

|Pi  Obe.  aa-ana  RW  s-ta-tt  MS  ml' 


DEPARTMENT  OF  THE  TREASURY 
Cuatoaie  Sendee 

[TMK-2C0cRtEiE) 

Britchea  Great  Outdoeta;  AppUcatlon 
for  RecordatiaA  el  Trado  Name 


Canterbury  Tales.  lac  1301  Leslie 
Drive,  Alexandria.  Virginia  22301. 

Tha  application  states  that  the  trade 
name  is  oaed  in  connection  with  the 
following  merchandise  which  is- 
manufactured  in  Hong  Kong  and 
Taiwan:  Men's  and  women's  clothing; 
shoes,  slippers,  down  booties  and  shoe 
trees;  orabrcllas;  key  rings;  brass 
accessories;  gift  items;  wallets;  Leather 
goods;  attaches;  luggage;  docks, 
watches  and  watch  bands;  sunglasses; 
razors;  smoker's  accessories;  knives; 
games;  books;  food  products;  pens  and 
ink;  fabric;  camping  equipmoat;  and 
retail  clothing  store  services,  in  U.S. 
Patent  and  Trademark  C^fitce  Classes  3; 
11;  22;  27;  39:  40;  46;  and  101. 
Appropriate  accomp«iying  papers  were 
submitted  with  the  applicatioa. 

Before  final  action  is  taken  en  the 
applicatioa,  coosideration  will  be  given 
to  any  relevant  data,  views,  or 
arguments  submitted  in  writing  by  any 
peracBi  in  opposition  to  the  recordation 
of  this  trade  naaw.  Any  such  submission 
should  be  addressed  to  the 
CommisskHMT  of  Customs,  Entry, 
Licensing  and  Restricted  Merchandise 
Branch,  Wasbineton.  D.C.  20229.  m  time 
to  be  received  bo  hiter  than  July  19, 1982. 
FOR  nJKTMm  NiPONMATION  contact: 
Harriet  L^ae.  Entry,  Licensing  and 
Restricted  Merchandise  Branch,  U.& 
Customa  Serrice;  1301  Constitution 
Avenue;  ^fW..  Washington,  D.C.  20229 
(20a-6ai-«765). 

Notico  of  tho  action  taken  on  the 
appBcatioD  for  recordation  of  this  trade 
name  will  be  published  in  the  Federal 


Dateift  Maris.  1M2. 
l^nianx^r.  Eiowis, 

Director^  Entry  Procedures  and^nalties 
Division. 

[FR  Doc.  U-135n  FUcd  5-18-82:  M8  am] 


Application  has  been  filed  pursnant  to 
S  133.12,  Customs  Regulations  (19  CFR 
133.12],  for  the  recordation  under  section 
42  of  the  Act  of  July  5, 1946,  as  amended 
(15  U.S.C.  1124],  of  the  tirade  oama 
"Britches  Great  Outdoors,"  used  by 


Meed  «loiMeo(t  ■  Gompenyi 
AppUcaOBR  rOf  necoroalion  of  TMdo 
Name 

AppQcatioA  kas  been  fifed  pursuant  to 
Sl3ai2.  Custonu  Regulations  (19  CFR 
133.12^  for  the  recordation  under  section 
42  of  the  Act  of  July  5, 1946,  as  amended 
(IS  U.S.C.  112^  of  the  trade  name 
"Meadjohnaon  &  Company,"  a 
corpota^tion  OBganized  onder  the  laws  of 
the  State  o£  Delaware,  located  at  2404 
Pennsylvania  Stieat,^  Bvansville.  Indiana 
47721. 

The  applicaliaa  states  that  the  trade 
name  is  used  in  connection  with  du 

•  followinf  marchandise  manufactured  In 
numeinus  &reigo  canntnes: 
pharmaceuttcais  and  macficines; 

•  cheni1(;iist  tpiktrtas;  vftamins;  medical 


appliances;  foods  for  infants  and 
invalids  and  other  nutritional  foods. 
Appropriate  accompanying  papers  were 
submitted  with  the  applicatioa. 

Before  final  action  is  taken  on  the 
application,  consideration  will  be  given 
to  any  relevant  data,  views,  or 
argjimenU  submitted  m  witting  by  any 
person  in  opposition  to  the  recordation 
of  this  tatide  name.  Any  such  submission 
should  be  addressed  to  the 
Commissioner  of  Customs,  Entry. 
LiceHsing  and  Restrited  Merchansise 
Branch,  Washington.  OX].  20229^  in  time 
to  be  received  no  late  than  July  19, 1982. 

FOR  FURTNKR  RIFORNATKIN  CONTACT: 

Harriet  Lane,  Entry.  Licensing  and 
Restricted  Merchandise  Branch,  U.S. 
Customs  Service,  1301  Constitution 
Avenue  NW.,  Washii^ton,  D.C.  20229 
{202-666-5765}. 

Notice  of  die  action  taken  on  the 
application  for  recordation  of  this  trade 
name  will  be  pubBshed  hi  thee  Federal 
Register.  Dated;  May  13, 1982. 
A.  Piazza, 

Acting  Direttor,  Entry  Procedures-  and 
Penalties  Division. 

[FR  Doc.  82-13580  Med  S-M-OZ:  845  ami 
BiUMQ  CODE  4«lfr41-M 


Office  of  ttie  Secretary 

Privacy  Act  of  1974;  I 

tm6  Update  of  Syateiw  of  ffecorde 

AQENCv:  Office  of  the  Secretary. 
Treasury. 

action:  Notice  of  reinstatement  and 
update  of  Treasury /OS.196 — Physical 
Security  Information  System. 

summary:  Under  the  requirements  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  the 
Director  (Physiea)  Secmlty), 
Preparedness  and  Physical  Security 
Deputy  Division,  OfEke  of 
Administrative  Programs,  gives  notice  of 
inttsnt  to  reinstate  and  update  the 
system  entitled  "Physical  Security 
Information  System"  (Tteasury/OS.196). 
as  last  published  in  41  FR  45200. 
October  14. 1978.  This,  system  is  being 
updated  to  include  a  category  of  records 
that  relates  to  (1)  Treasury  personnel 
with  security  clearances  who  attend 
seciuity  odentatian  eo  the 
implataentBtion  of  Executive  Order  No 
12065.  which  encompaeses  procednres 
for  th*  b*»»»Mi»ft  and  safiagaarding  of 
claaai&ed  natioaal  security  information 
and  (2}  those  Treasury  oSidals  who  do 
nat  kave  oii^nal  dawification  authority 
for  aaUonai  seciuity  fakfecma^n  who 
may  control  and/oc  deeonttol  officially 
limited  iofanBatioB,  Pfaially,  the 
maintenance  and  diapositioo  time  on 


reports  within  the  system  has  been 
revised  from  quarterly  to  annually. 

DATES:  Comments  must  be  received  not 
later  than  June  18, 1982.  If  no  comments 
are  received,  to  which  the  Department 
publishes  a  revision  to  incorporate 
comments,  this  system  will  become 
effective  on  July  19, 1982. 

AODRBSSES:  Comments  may  be  sent  to: 
Dennis  E.  Southern,  Deputy  Director 
(Physical  Security),  Preparedness  and 
Physical  Security  Division,  Office  of 
Administrative  Programs,  Room  706, 
1331  G  Street,  NW.,  c/o  Main  Treasury 
Mailroom,  Washington,  DC  20220. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  E.  Southern,  Deputy  Director 
(Physical  Security),  Telephone:  202-376- 
0823. 

SUPPtCMENTARY  INFORMATION:  This 
system  of  records  was  last  published  at 
41  FR  45200,  October  14, 1976.  For 
management  purposes,  48  systems  \)f 
records  (Treasury/OS.196  included) 
were  consolidated  into  one  system, 
Treasury/OS.OOl,  published  at  42  FR 
49099,  September  28, 1977.  The  latter 
system  proved  inadequate  because  the 
system  failed  to  list  all  the  routine  uses 
and  authorities  of  the  separate  systems 
it  incorporated.  Therefore,  the 
consolidated  system  was  deleted  and 
the  original  systems  were  reinstated, 
published  at  44  FR  7009,  February  5. 
1979.  At  the  time  this  action  was  taken, 
Treasury/OS.196  was  withheld  from 
reinstatement  because  of  the  pending  of 
the  Physical  Security  Staff.  Upon 
completion  of  the  reorganization,  the 
Building  Pass  function,  formerly  covered 
under  OS.196,  was  transferred  to  the 
Security  Operations  Branch.  A  new 
system  of  records,  Treasury/OS.006 
Building  Passes,  pubUshed  at  46  FR 
57211,  November  20, 1981,  was 
established  to  cover  the  Building  Pass 
function  within  the  Security  Operations 
Branch.  This  reinstatement  and  update 
of  Treasury/OS.196  will  cover  the 
records  still  under  the  jurisdiction  of  the 
Physical  Security  Staff. 

Dated  May  5, 1982. 
Cora  P.  Beebe, 

Assistant  Secretary  (Administration), 

TREASURY/OS.196 
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CATEQORIES  OF  MDIViOUiaS  COVENEO  SV  THE 


SYSTEM  name: 

Physical  Security  Information 
System--Trea8ury/OS.196. 

SYSTEM  location: 

Room  706, 1331  G  Sti-eet  N.W.,  c/o 
Main  Treasury  Mailroom.  Washington, 
D.C.  20220. 


Department  of  the  Treasury  ofRciala. 
who  classify  documents  with  a  national 
security  classification,  Le.,  Top  Secret. 
Secret,  or  Confidential. 

Each  Department  of  the  Treasury 
official  by  name  and  position  tide,  who 
has  been  delegated  the  authority  to 
downgrade  cmd  declassify  national 
security  information.  The  authority  is 
delegated  only  by  an  official  authorized 
to  exercise  original  classification 
authority  for  Top  Secret  information  or 
an  official  acting  in  that  position. 

Each  Department  of  the  Treasury 
official,  by  name  and  position  tide,  who 
has  been  delegated  the  authority  for 
original  classification  of  national 
security  information  as  Confidential. 
This  authority  is  delegated  only  by  a 
Departmental  official  authorized  to 
exercise  original  classification  authority 
to  Top  Secret  information  or  an  official 
acting  in  that  position. 

Each  Department  of  the  Treasury 
official  who  does  not  have  original 
classification  authority  for  national 
security  information  who  may  control 
and/or  decontrol  officially  limited 
information. 

An  alphabetical  listing  of  Department 
of  the  Treasury  employees  who  have 
valid  security  violations  as  a  result  of 
the  improper  handling,  safeguarding,  or 
storage  of  classified  national  security 
and  officially  limited  information. 

Department  of  the  Treasury  personnel 
concerned  with  classified  national 
security  and  officially  limited 
information  who  have  participated  in  a 
security  orientation  program  regarding 
the  significant  featuires  of  the  security 
requirements  and  procedures  for  the 
handling  and  safeguarding  of  classified 
national  security  and  officially  limited 
information. 

CATEGOmES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Data  Index  System  for  national 
security  information,  (2)  Report  of 
Authorized  Downgrading  and 
Declassification  Officials,  (3)  Report  of 
Authorized  Classifiers,  (4)  Designation 
of  Controlling/Decontrolling  Officials, 
(5)  Record  of  Security  Violations,  and  (6) 
Physical  Security  Orientation  and 
Acknowledgment 

AUTHORrnr  for  maintenance  of  the 
system: 

Executive  Order  No.  12065,  dated  June 
28. 1978,  the  Information  Security 
Oversight  Office  Directive  No.  1,  dated 
October  5. 1978.  Tide  31,  SubtiUe  A,  Part 
2,  and  Treasury  Directives  Manual 
Chapters  71-05j\,  dated  September  11. 
1981,  and  71-20j\.  dated  20  June,  1980. 


The  system  is  designed  to  (1)  oversee 
compliance  with  Executive  c5rder  No. 
12065  and  Departmental  programming 
and  implementation.  (2)  prevent 
improper  classification  of  national 
security  information,  (3)  ensure  prompt 
declassification  of  appropriate 
docimients,  (4)  reconl  details  of  valid 
security  violations.  (5)  assist  in 
determining  the  effectiveness  of  the 
physical  security  programs,  and  (6) 
provide  a  basis  for  administrative  or 
judicial  action,  when  such  action  is 
indicated.  For  additional  routine  uses, 
see  Appendix  AA. 

FOUOES  and  WUCnCES  FOR  STOHWO, 
RETRKVMQ,  ACCESSMO,  RETAMMO,  AND 
OtSPOSINO  OF  RECORDS  IN  THE  S»SlfcM. 

storaqe: 
Hard  copy  paper  files. 

RETRIEVABajTV: 

Manually  filed  and  indexed  by  office 
or  bureau,  date,  name  of  official  and 
position  title,  where  appropriate. 

safeguards: 

Secured  in  security  filing  containers  to 
which  access  is  limited  to  personnel 
with  the  need-to-know. 

retention  AND  disposal: 

With  the  exception  of  the  Record  of 
Security  Violations,  which  is  maintained 
for  a  period  of  two  years,  and  the  Data 
Index  System  cards  for  national  security 
information,  which  are  retained  for  one 
(1)  year  from  the  declassification  date, 
the  remaining  records  are  destroyed 
and/or  updated  on  an  annual  basis. 
Destruction  is  effective  by  shredding  or 
other  comparable  means. 

system  manager(s)  and  address: 

Deputy  Director  (Physical  Security). 
Preparedness  and  Physical  Security 
Division.  Office  of  Administrative 
Programs,  Room  706, 1331  G  Street  N.W.. 
c/o  Main  Treasury  Mailroom, 
Washington,  D.C  20220. 

notification  procedure: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  to  gain  access  to  records 
maintained  in  this  system,  must  submit 
a  written  request  containing  the 
following  elements:  (1)  Identify  the 
record  system;  (2)  identify  the  category 
and  types  of  records  sou^t;  (3)  provide 
at  least  two  items  of  secondary 
identification  (date  of  birth,  employee 
identification  number,  dates  of 
employment  of  similar  information)  to 
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the  Chief,  DisclosuFe  K»sc6  (See  access 
below). 

RECORO  Access  PnOCBMMEae 

Chief,  Disclosure  Branch,  Department 
of  the  Treasury,  Room  100, 1331  G  Street 
N.W.,  c/o  Main  Treasmy  Mailroom, 
Washington,  D.C.  20220 


See  access  above. 

RKCOnO  SOUROE  CA1 

.  The  sources  of  the  information  are 
office  and  bureau  employees  of  the 
Department  of  the  Tteasury.  The 
informatioQ  concerning  any  security 


violation  is  reported  by  Department  of 
the  Treasury  security  officials  and  the 
U.S.  Department  of  State  security 
offals  as  concerns  Department  of  the 
Treasury  i>ersonnel  attached  to  UJS. 
diplomatic  posts  or  missions. 

[FR  Doc.  •2-13(W  Filed  S-lS-tt  Mi  «in( 
BILUNG  COOE  M10-2»-ll 


Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Gowemment  in  the  Sunshine 
Act"   (Pub.   L  94-409)  5  U&a 
552b(e)(3). 
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aVIL  ACRONAUnCS  BOARD 

[M-351.  May  12. 1962] 

mwe  MID  date:  9:30  a.m..  May  19. 1982. 
PtACe  Room  1012, 1825  Connecticut 
Avenue.  NW.,  Washin^on,  D.C.  20428. 

1.  Discussions  with  Israel  (BIA) 

2.  Oiscussiona  with  Germany.  (BIA) 

3.  Discussions  with  Scandinavia.  (BIA) 

4.  Discussion*  with  China.  (BIA) 

status:  Closed. 

PERSON  TO  COMTACr  Phyllis  T.  Kaylor. 

the  Secretary  (202)  673-5068. 

IS-735-8Z  nied  $-14-82;  4:08  pm| 


avn.  ABRONAUTfCS  BOARD. 

[M-353,  May  13, 1982] 

TIME  AND  date:  10  ajn..  May  20, 1982. 
place:  Room  1027. 1825  Connecticut 
Avenue.  NW.,  Washington.  D.C 
subject: 

1.  Ratification  of  Items  Adopted  by 
Notatioa 

2.  Docket  39102,  Eastern  Air  Lines.  Civil 
Penalties  for  Violation  of  Part  252.  BCCP 
petition  for  review  of  initial  decision 
assessing  $200  as  the  civil  penalty  for  a  Part 
252  violation;  Dockets  38747,  39464,  and 
39674,  United  Air  Lines.  Compliance  with 
Part  253  Enforcement  Proceeding,  BCCP  and 
airline  petitions  for  review  iif  initial  decision 
assessing  $500  in  civil  penalties  for  each 
violation  of  the  smoking  regulations.  (Memo 
1278,  OGC) 


3.  Revisioa  of  the  Board's  rule 
implemeatiag  Title  VI  of  the  Civil  Rights  Act 
(OGC) 

4.  Docket  40S13,  Petition  of  World  Airways 
for  rulemaking  with  regard  to  fare 
discounting.  (OGC.  BDA) 

5.  Board  comments  on  draft  )ustice 
Department  regulation*  prohibiting 
discrimination  against  the  handicapped  in 
Federally  conducted  programs.  (Memo  1283, 
OGC) 

6.  Elimination  of  flight  schedule  filing 
requirements.  (OGC  OC  BDA  BIA) 

7.  Part  384  Statement  of  Organization. 
(OGC  OCCCA  BCCA) 

a  Docket  40176,  Airport  "slot"  exchange 
agreement  filed  by  the  Air  Transport 
Association  of  America.  (BDA) 

9.  Docket  40545.  CAB  Recommendations  to 
the  FAA  concerning  the  Interim  Operations 
Han.  (OGC) 

10.  Docket  39864  and  EAS-813.  Western's 
notice  to  suspend  service  at  Pierre,  SouA 
Dakota.  (BDA) 

11.  Docket  40470,  Jamaire  Inc's  (name 
recently  changed  to  Sunbelt  Airlines,  Inc.) 
notice  of  intent  to  suspend  all  service  at 
University/Oxford,  Mississippi.  Memo  1287. 
BDA) 

12.  Docket  39374,  Notice  of  Cochise 
Airlines  to  terminate  service  at  Winslow, 
Arizona,  axi  Blythe.  California.  (Memo  087- 
H.BDA) 

la.  Dockets  40533  and  40S3a  90-day  notice 
of  Golden  West  Airlines  to  terminate  service 
at  numerous  California  EAS  points  and 
application  for  exemption  from  the  notice 
requirements  to  trigger  immediate  subsidy 
payments.  (Memo  1188-A  BDA) 

14.  Docket  40505,  90-day  notice  of  Sky 
West  airlines  to  terminate  service  at  Cedar 
City.  Utah,  and  Page,  Arizona.  (Memo  1288, 
BDA) 

15.  Dockets  EAS-765  and  EAS-792,  Appeal 
of  Berlin,  New  Hampshire  and  Newport 
Venmint  for  inclusion  in  the  small 
communities  program  under  section  419(b]  of 
the  Act  (BDA) 

16.  Docket  40511.  Application  of  North 
American  Airlines  for  a  Certificate  to  Provide 
Charter  Air  Transportation.  (Memo  1285. 
BDA) 

17.  Dockets  40597  and  40598,  Petitions  of 
Hermens  Air,  Ina  and  Cape  Smythe  Air 
Service,  Inc.  for  a  Temporary  Mail  Rate. 
(BDA) 

18.  Docket  36592,  All  American  Aviation, 
Inc.  et  ai.  (Agreement  CAB  No.  1041,  as 
amended)  Petition  of  Air  Freight  Haulage 
Co.,  Inc.  (Air  Cargo,  tac.  Show-Cause 
Proceeding). 

19.  DockeU  33361,  33362,  33363,  Petition  of 
Aeroamerica,  Inc..  for  Reconsideration  of 
Order  82-2-83.  (BDA) 

20.  Employee  Protection  Program: 
Applications  on  Behalf  of  Employees  of 
Aeroamerica  (Dockets  38885  and  38979); 
Airlift  International  (Dockets  38418,  40342  ' 
and  40352);  Air  New  England  (Dockets  40201, 
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40251.  4034a  40629,  and  4Q6a(H;  Amencaa 
(DockeU  3S570  and  36115);  Branift  (Dockets 
38978  and  40280);  Continental  Pockeia  38720. 
38816  and  39524);  Delta  (Docket  39700); 
Eastern  (Docket  38586);  Mackey  International 
(Docket  39783):  Overseas  National  (Dockets 
34562  and  34711);  Pan  Am  (Dockets  388B3  and 
40279);  TWA  (Dockets  38184.  38193.  38198, 
38884.  39013  and  39032):  and  United  (Dockets 
38571,  38882  and  39525)  for  Determinatioa  of 
Qualifying  Dislocation.  (BDA) 

21.  Docket  32860  Agreement  CAB  28655.  R- 
1  through  R-13.  Agreement  CAB  28665.  LATA 
agreements  amending  resolutions  dealing 
with  fare  construction  rules  and  currency 
conversion  procedures  as  well  as  other 
resolutions  having  worldwide  appUcation. 
(BIA) 

status:  Open. 

PERSON  to  contact:  Phyllis  T.  Kaylor. 
the  Secretary  (202)  673-5068. 

IS-73S-82  Filed  S-14-B2  4:08  pm] 

BUJN6  CODE  ssas-eMi 


COMMODITY  CREDTT  CORPORATION. 
TIME  AM>  date:  2  pjn..  May  19, 1982. 
PLACE:  Room  200-A  Administiatian 
Building.  U.S.  Department  of 
Agriculture.  Washington,  D.C 
status:  Executive  Sessioii,  closed  to  the 
public 

matters  TO  BE  CONBRM.RLD.  Ag«lda  to 
be  announced. 
CONTACT  PERSON  FOR  MORE 
INFORMATKNC  Edward  D.  Hews. 
Secretary,  Coomu>dity  Credit 
Corporation.  P.O.  Box  2415,  Roam  3090- 
Soudi  Building,  U.S.  Department  of 
Agriculture,  Washington.  D.C.  20013; 
telephone  (202)  447-7583. 

[S-73S-8Z  FIM  S-17-tt  U:«6  aal 

BIUJNQ  cooc  S4ie-ai-ii 


FEDERAL  I 

The  following  item  has  been  deteted 
at  the  request  of  the  Chairman's  office 
from  the  list  of  agenda  itams  scheduled 
for  consideration  at  the  May  13. 1982, 
Open  Meeting  and  previously  listed  in 
the  Commission's  Notice  of  May  5, 1982. 

Agenda.  Item  No.,  and  Subject 

General— 2— r/dar  Notice  af  Pt9pnad 
Rulemaking  to  expand  the  frequenoM 
available  for  use  by  Aural  broadcast  STL 
and  Intercity  relay  stations.  Summary:  The 
Commissioo  will  consider  the  merits  af 
RM-26S7,  filed  by  the  National  Aaaociation 
of  Broadcasters  (NAB^  to  reallocate  tiw     \ 
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942-947  MHz  band  back  to  the  Broadcast 
Auxiliary  Service  and  RM-3246,  filed  by 
Moseley  Associates,  Inc.,  to  use  unassigned 
UHF-TV  channels  for  Broadcast  Auxiliary 
Service.  AdditionaUy,  the  Commission  wUl 
consider  the  merits  of  sharing  the  2130- 
2150  MHz  and  2180-2200  MHz  bands, 
presently  allocated  to  the  Private 
Operational-Fixed  Microwave  Service, 
with  the  Broadcast  Auxiliary  Service. 

Issued:  May  13, 1982. 
William  |.  Tricarico, 

Secretary,  Federal  Communications 
Commission. 

(8-8712-01  Filed  S-17-82: 11:M  am] 
BIUJNO  CODE  <712-01-M 


FEDERAL  COMMUNICATIONS  COMMISSION. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subiects  listed  below  on 
Thursday,  May  20, 1982.  which  is 
scheduled  to  commence  at  9:30  a.m.,  in 
Room  856,  at  1919  M  Street,  NW., 
Washington,  D.C. 

Agenda,  Item  No.,  and  Subject 

Common  Carrier — 1 — TitJe:  Third  East  Coast 
Earth  Station.  Summary:  The  Commission 
will  consider  whether  to  authorize  the 
construction  of  14/11  GHz  and  6/4  GHz 
comjnunications  satellite  earth  station 
faciUties  in  the  vicinity  of  Bloomsburg, 
Pennsylvania,  for  operation  with  the 
INTELSAT  sateUite  system. 

Renewal — 1 — Title:  License  renewal 
appUcation  of  Mid-Ohio  Communications, 
Inc.  for  WBBY(FM1,  Westerville.  Ohio,  and 
mutually  exclusive  construction  permit 
appUcation  of  Metro  Broadcasting,  Inc 
and  transfer  of  control  of  Mid-Ohio 
Communications,  Ina  Summary:  Mid-Ohio 
Communications,  Inc.,  filed  for  renewal  of 
license  for  Station  WBBYfFM)  Westerville, 
Ohio.  Metro  Broadcasting,  Inc.  filed  for  a 
construction  permit  for  an  FM  station  in 
Westerville,  Ohio,  utilizing  the  facilities  of 
WBBY(FM).  hi  addition,  an  appUcation 
was  filed  to  transfer  control  of  Mid-Ohio 
Communications,  Inc.  The  Commission 
considers  designating  the  Mid-Ohio  and 
Metro  appUcations  for  a  comparative 
hearing  and  considers  whether  to  grant  the 
Mid-Ohio  transfer  appUcation. 

Television— l—ra/e.-  Petition  filed  by  Eastern 
Carolines  Broadcasting  Company,  Inc. 
seeking  reconsideration  of  Commission 
action  granting  the  appUcation  of  Clay 
Broadcasting  Corporation  for  minor 
changes  in  the  facilities  of  WW  AY-TV, 
Channel  3,  Wilmington,  North  Carolina. 
Summary:  The  Commission  will  consider 
whether  the  Commission  properly  denied 
Eastern's  informal  objection  claiming  UHF 
impact  of  Clay's  proposed  changes  on 
WPDE-TV,  Channel  15.  Florence,  South 
Carolina. 

Television — 2 — Applications  of  Charleston, 
S.C.  VHP  television  stations  WCBD,  WdV, 
WCSC  and  WITV  to  make  changes  in  their 
fadhties;  petitions  to  deny.  Summary:  The 
Commission  wiU  consider  whether  grant  of 


the  appUcations  will  have  an  hnpact  on 
UHF  stations  in  Columbia  and  Florence, 
B.C.,  which  would  adversely  affect  the 
pubUc  interest. 
Broadcast— l—TYt/e-  Revision  of  FM 
Assignment  PoUcies  and  Procedures  (BC 
Docket  No.  80-130].  Summary:  A  Notice  of 
Proposed  Rule  Maldng  and  Notice  of 
Inquiry  was  issued  proposing  new  poUcies 
and  procedures  for  FM  channel  assignment 
rule  making  cases.  The  Report  and  Order 
discusses  and  resolves  the  remaining 
issues  in  the  proceeding. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  P.  Peratino,  FCC  Public  Affairs 
Office,  telephone  number  (202)  245-7674. 

Issued:  May  13, 1982. 

William ).  Tricarico. 

Secretary,  Federal  Communications 
Commission. 

(S-740-82  FUed  5-17-42: 11:46  am] 
atUJNQ  COOE  S/ia-OVM 


6 

FEDERAL  COMMUNICATIONS  COMMISSION. 

The  Federal  Communications 
Conmiission  will  hold  a  Closed  Meeting 
on  the  subject  listed  below  on  Thursday, 
May  20, 1982,  following  the  Open 
Meeting  which  is  scheduled  to 
commence  at  9:30  a.m.,  in  Room  856,  at 
1919  M  Street,  N.W.,  Washington,  D.C. 

Agenda,  Item  No.,  and  Subject 

Hearing — 1 — Prafl  Decision  in  the  Simon 
GeUer,  Gloucester,  Massachusetts 
comparative  FM  renewal  proceeding 
(Docket  Nos.  21104  and  21105]. 

This  item  is  closed  to  the  public 
because  it  concerns  adjudicatory 
matters  (See  47  CFR  O.6O30)). 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  P.  Peratino,  FCC  Public  Affairs 
OfHce,  telephone  number  (202]  254-7674. 

Issued:  May  13, 1982. 

William  ).  Tricarico. 

Secretary,  Federal  Communications 
Commission. 

IS-741-82  FUad  fr-17-82: 11:46  am) 
BIUJNO  COOE  6712-01-41 


FEDERAL  HOME  LOAN  BANK  BOARD. 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  47  FR  20909, 
Friday,  May  14, 1982. 


place:  Board  Room,  sixth  floor,  1700  G 
Street  NW.,  Washington,  D.C. 

STATUS:  Open  meeting. 

contact  person  for  more 
information: 

Mr.  Marshall  (202-377-6679). 

CHANGES  IN  THE  MEETINO:  The  following 

item  has  been  withdrawn  from  the  open 
portion  of  the  Bank  Board  Meeting: 

Perfecting  of  Seciuity  Interest  in  U.S. 

Government  Securities  CoUateralizing 

Retail  Repurchase  Agreements 
[No.  34,  May  17, 1982] 

(S-743-82  Filed  6-17-82:  3M  pm] 
MLUNQ  COOC  6720-01-« 


8 

federal  maritime  COMMISSION. 
TIME  AND  date:  9  a.m..  May  27, 1982. 

PLACE:  Hearing  Room  One,  1100  L 
Street  N.W.,  Washington.  D.C.  20573. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Report  on  Notation  Items  disposed  of 
during  April,  1982. 

2.  Report  of  the  Secretary  on  times 
shortened  for  submitting  comments  on 
section  15  agreements  pursuant  to  delegated 
authority  during  April,  1982. 

3.  Report  of  the  Secretary  on  AppUcations 
for  Admission  to  Practice  approved  during 
April,  1982,  pursuant  to  delegated  authority. 

4.  Agreement  No.  10433:  Space  Charter 
Agreement  between  Societe  Ivoirienne  De 
Transport  Maritime  and  Delta  Steamship 
Lines,  Inc. 

5.  Agreement  No.  T-3856:  Mid-Gulf 
Seaports  Marine  Terminal  Conference,  the 
Terminal  Operators  Conference  of  Hampton 
Roads,  and  the  South  Atlantic  Marine 
Terminal  Conference — Request  for  hearing  on 
order  of  conditional  disapproval. 

e.  Docket  No.  81-76:  Proposed  Amendment 
to  General  Order  4,  Revised,  for  the  Purpose 
of  Implementing  the  Amendments  to  Sections 
1  and  44  of  the  Shipping  Act  1916,  made  by 
Pub.  L  97-35 — Consideration  of  Comments 
and  proposed  final  rule. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Francis  C.  Humey. 
Secretary  (202)  523-5725. 

IS-742-62  Filed  S-17-62:  2:48  pm] 
MLUNO  COOE  673IHI1-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION. 

May  13. 1982. 

TIME  AND  DATE:  10  a.m.,  Wednesday, 
May  19. 1982. 

PLACE:  Room  600, 1730  K  Street  NW., 
Washington,  D.C. 

status:  Closed  (Pursuant  to  5  U.S.C. 
552(c](10]). 
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MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  consider  and  act  upon 
the  following: 

1.  Minerals  Exploration  Company,  Docket 
No.  WEST  81-189-RM:  Petition  for 
Interlocutory  Review.  (Consideration  of  the 
operator's  petition  concerning  whether  the 
judge  erred  in  denying  the  operator's  motion 
for  disciplinary  sanctions.) 

2.  Ozark-Mahoning  Company,  Docket  No. 
VINC  79-173-PM;  Petition  for  Review  seeking 
rehef  from,  or  reconsideration  of,  final  order 
of  the  Commission.  (Issues  include  whether 
the  operator  should  be  allowed  rehef  from  a 
final  Commission  order  against  it.) 

Vole.r— Voting  to  Close  the  Meeting: 
Chairman  CoUyer,  Commissioners  Backley 
and  Jestrab.  Comniissioner  Lawson  voted  to 
hold  Ozark-Mahoning  open. 

CONTACT  PERSON  FOR  MORE 
INFORMA-nON:  Jean  Ellen  (202)  653-5632. 

[S-744-82  nied  5-17-82:  3:21  pm) 
BtLUNQ  CODE  <73S-01-M 
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INTERNATIONAL  TRADE  COMMISSION. 

[USITC  SE-82-16A/18] 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT  47  F.R.  20244 
,  May  11. 1982. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 

OF  THE  meeting:  10  a.m..  Wednesday. 
May  19, 1982. 

CHANGES  IN  THE  MEETING:  Change  to  the 
Agenda  for  the  Meeting  of  Wednesday. 
May  la  1982,  and  the  Scheduling  of  a 
Meeting  to  be  Held  on  Thursday,  May 
20, 1982,  at  2:00  p.m.: 

By  action  jacket  SE-82-07,  the  United 
States  International  Trade  Comiqission,  in 


conformity  with  19  CFR  201.37(b),  voted  to 
postpone  item  No.  7  (Investigation  337-TA- 
103  (Certain  Stabilized  Hull  Units  and 
Components  Hiereof  and  Sonar  Units 
Utihzing  Said  Stabihzed  Hull  Units}— brieHng 
and  vote)  and  reschedule  it  as  item  No.  1  for 
an  emergency  meeting  to  be  held  on 
Thursday,  May  20, 1982,  at  2:00  p.m. 

Commissioners  Alberger,  Calhoun,  Stem, 
Eckes,  Frank,  and  Haggart  determined  by 
recorded  vote  that  Commission  business 
requires  the  change  in  schedule  and  affirmed 
that  no  earher  announcement  of  the  change 
to  the  agenda  was  possible,  and  directed  the 
issuance  of  this  notice  at  the  earUest 
practicable  time. 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  Kenneth  R.  Mason. 
Secretary  (202)  523-0161. 

(S-737-82  FUed  5-17-82: 10:30  am] 
BttJJNGCODE  70Z0-O2-M 
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NUCLEAR  REGULATORY  COMMISSION. 

date:  Week  of  May  17, 1982  (Changes). 

PLACE:  Commissioiiers'  Conference 
Room.  1717  H  Street  NW..  Washington. 
D.C. 

STATUS:  Open. 

MATTBI  TO  BE  DISCUSSED:  Monday.  May 
17  (Additional  Item): 
3:30  p.m.: 
Discussion  of  E)OE  Request  for 

Reconsideration  of  CRBR  Exemption 

(pubUc  meeting). 

AUTOMATIC  TELEPHONE  ANSWERING 
SERVICE  FOR  SCHEDULE  UPDATE:  (202) 
634-1498.  Those  planning  to  attend  a 
meeting  should  reverify  the  status  on  the 
day  of  the  meeting. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Water  Magee  (202)  634- 
14ia 

Walter  Magee, 

Office  of  the  Secretary. 
May  14, 1982. 

(S-74S-82  Fded  5-17-82;  3:28.pm| 
BiLUNQ  CODE  75aO-01-M 

12 

SECURITIES  AND  EXCHANGE  COMMISSION. 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  47  FR  19508, 
May  5, 1982. 
STATUS:  Closed  meeting. 

place:  Room  825.  500  North  Capitol 
Street,  Washington,  DC. 

DATE  PREVIOUSLY  ANNOUNCED:  Friday. 
April  30. 1982. 

CHANGES  IN  THE  MEETING:  Additional 
meeting.  The  following  items  were 
considered  at  a  closed  meeting 
scheduled  on  Friday,  May  14, 1982,  at 
IIKX)  a.m.: 

Litigation  matters. 

Chairman  Shad  and  Commissioners 
Loomis,  Evans  and  Thomas  determined 
by  vote  that  Conunission  business 
required  consideration  of  these  matters 
and  that  no  earlier  notice  thereof  was 
possible. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Diane 
Klinke  at  (202)  272-217^ 

May  17, 1982. 

(5-746-82  FUed  5-17-82:  3-^2  pm] 
BNJJNQ  CODE  W10-01-M 


Wednesday 
May  19,  1982 


Part  II 


Department  of 
Agriculture 

Agricultural  Marketing  Service 

Milk  In  the  Oklahoma  Metropolitan  and 
Certain  Other  Marketing  Areas; 
Recommended  Decision  and  Opportunity 
To  File  Written  Exceptions  to  Proposed 
Amendments  to  Tentative  Marketing 
Agreements  and  to  Orders 


21684 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martceting  Service 

7  CFR  Parts  1 106, 1 126  and  1 132. 

[Docket  Nos.  AO-210-A43,  etc] 

Milk  in  the  Oklahoma  Metropolitan  and 
Certain  Other  Marketing  Areas; 
Recommended  Decision  and 
Opportunity  to  RIe  Written  Exceptions 
to  Proposed  Amendments  to  Tentative 
Marketing  Agreements  and  to  Orders 


7CFn 

p«1t 

DochalNoa. 

1106. 

1071...... 

1073 — 

1104 

1126...... 

1132 

Neo*»  Valey 

Wictita.  Kansas 

Ftod  River  Valley -      

Texas. 

Texas  Panhanda : 

AO-210-A43. 
AO-227-A35. 
AO-173-A37. 
AO-2W-A30. 
AO-231-A4& 

AO-^6^-A3^ 

aqency:  Agricultural  Marketing  Service. 
USDA. 

action:  Proposed  rule. 

summary:  This  decision  recommends  a 
merger  of  the  Oklahoma  Metropolitan, 
Neosho  Valley,  and  Wichita  marketing 
areas  and  the  Oklahoma  counties  of  the 
Red  River  Valley  marketing  area  under 
one  order.  The  combined  "Southwest 
Plains"  marketing  area  also  would 
include  all  presently  unregulated  areas 
in  the  State  of  Oklahoma,  and  also  the 
Oklahoma  county  of  Beckham  that  is 
now  a  part  of  the  Texas  Panhandle 
marketing  area.  The  provisions  of  the 
proposed  merged  order  are  patterned 
largely  after  those  of  the  Oklahoma 
Metropohtan  order  with  minor 
modifications.  The  decision 
recommends  also  that  the  Texas 
counties  of  the  Red  River  Valley 
marketing  area  be  added  to  the 
marketing  area  of  the  Texas  order.  The 
recommended  changes,  which  are  based 
on  industry  proposals  considered  at  a 
public  hearing  in  May  1380,  are 
necessary  to  reflect  current  marketing 
conditions  and  to  assure  orderly 
marketing  in  the  respective  areas. 
date:  Comments  are  due  June  18, 1982. 
address:  Comments  (five  copies] 
should  be  filed  with  the  Hearing  Clerk, 
Room  1077.  South  Building,  United 
States  Department  of  Agriculture, 
Washington,  D.C.  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Groene,  Marketing  Specialist. 
Dairy  Division.  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture,  Washington,  D.C.  20250, 
(202)  447-4824. 

SUPPLEMENTARY  INFORMATION:  This 

administrative  action  is  governed  by  the 


provisions  of  sections  556  and  557  of 
Title  5  of  the  Untted  States  Code  and. 
therefore,  is  exdsded  from  the 
-requirements  of  Executive  Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  this 
document  is  exempt  from  such 
requirements  since  this  proceeding  was 
initiated  prior  to  January  1, 1981. 

Prior  documents  in  this  proceeding: 
Notice  of  Hearing — Issued  April  25. 
1980,  published  April  30. 1980  (45  FR 
28736). 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreements  and  orders 
regulating  the  handling  of  milk  in  the 
respective  marketing  areas.  This  notice 
is  issued  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601  et 
seq.),  and  the  applicable  rules  of 
practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  PmI  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Cleric,  United  States 
Department  of  Agriculture,  Washington, 
D.C,  20250,  by  June  18, 1982.  Five  copies 
of  the  exceptions  should  be  filed.  All 
written  submissions  made  pursuant  to 
the  this  notice  will  be  made  available 
for  public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  proposed  amendments  set  forth 
below  are  based  on  the  record  of  a 
public  hearing  held  at  Oklahoma  City  on 
May  20-23  and  May  27-29, 1980. 
pursuant  to  a  notice  issued  April  25. 
19B0  (45  CFR  28734). 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Whether  the  handling  of  milk 
produced  for  sale  in  the  proposed 
merged  end/ or  expanded  marketing 
areas  is  in  the  cuirent  of  interestate 
commerce  or  directly  burdens,  obstructs 
or  affects  interstate  commerce  in  milk  or 
its  products; 

2.  Whether  any  of  the  following 
proposed  mergers  of  marketing  areas  or 
parts  thereof  should  be  included  under 
one  or  more  orders: 

(a)  Merger  of  the  Oklahoma 
MetropUtan.  Neosho  Valley,  Red  River 
Valley,  and  Wichita  marketing  areas: 

(b)  Merger  of  the  Oklahoma 
Metropolitan  and  Red  River  Valley 
marketing  areas;  and 

(c)  Merger  of  the  Texas  and  Red  River 
Valley  marketing  areas; 

3.  Whether  the  proposed  Southwest 
Plains  marketing  area  should  be 
expanded  to  include  additional  counties 
in  the  State  of  Oklahoma;  and 


4.  With  respect  to  any  of  the  aforesaid 
orders,  or  proposed  combination  thereof, 
what  its  provisions  should  be  with 
respect  to: 

(a)  Milk  to  be  priced  and  pooled; 

(b)  Classification  of  milk; 

(c)  Class  prices  and  location 
adjustments; 

(d)  Distribution  of  proceeds  to 
producers;  and 

(e)  Administrative  provisions. 

Findings  and  Conclusions 

The  following  findings  and 
oonclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Character  of  Commerce.  The 
handling  of  milk  in  the  proposed  merged 
marketing  area  is  in  the  current  of 
interstate  commerce  and  directly 
burdens  or  obstructs  interstate 
commerce  in  milk  and  milk  products. 

The  proposed  merged  marketing  area, 
designated  as  the  "Southwest  Plains" 
marketing  area,  includes  the  present 
marketing  areas  of  Order  71  (Neosho 
Vriley),  Order  73  (Wichita,  Kansas),  and 
Order  106  (Oklahoma  Metropolitan);  the 
Oklahoma  portion  of  the  present 
marketing  area  of  Order  104  (Red  River 
Valley);  Beckham  County,  Oklahoma, 
which  is  in  the  marketing  area  of  Order  - 
132  (Texas  Panhandle);  and  presently 
unregulated  territory  in  the  State  of 
Oklahoma.  The  marketing  area  includes 
territory  in  three  states  (the  entire  State 
of  Oklahoma,  52  counties  in  the  State  of 
Kansas  and  4  coimties  in  the  State  of 
Missouri). 

Interstate  commerce  is  involved  in  the 
procurement  and  sale  of  fluid  milk 
products  by  handlers  distributing  milk  in 
the  proposed  marketing  area.  Handlers 
regulated  under  the  Oklahoma 
Metropohtan  order  who  operate  plants 
in  the  State  of  Oklahoma  receive  milk 
from  out-of-state  producers  located  in 
Aricansas,  Kansas,  Missouri,  New 
Mexico,  and  Texas.  Fluid  sales  by  such 
handlers  are  made  in  Kansas,  Missouri, 
ddahoma  and  Texas.  Also,  fluid  milk 
sales  are  made  in  Oklahoma  by 
handlers  who  operate  plants  that  are 
located  in  the  States  of  Arkansas, 
Kansas,  Missouri,  and  Texas. 

2.  Need  for  merger  of  orders. 
Marketing  conditions  in  the  Neosho 
Valley  (Order  71);  Wichita,  Kansas 
(Order  73);  Red  River  Valley  (Order  104); 
and  Oklahoma  Metropolitan  (Order  106) 
marketing  areas  justify  a  merger  of  the 
orders  regulating  the  handling  of  milk  in 
these  areas.  This  single  order,  to  be 
known  as  the  "Southwest  Plains" 
marketing  area,  is  the  most  appropriate 
means  of  promoting  orderly  marketing 
eonditions  and  thus  effectuating  the 
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declared  policy  of  the  Act.  The  merged 
order  should  include  all  of  the  territory 
included  in  the  marketing  areas  of  the 
four  orders,  except  for  seven  Texas 
counties  in  the  Order  104  marketing 
area.  Such  counties  should  be  added  to 
the  Texas  (Order  126)  marketing  area  as 
handlers  regulated  imder  Order  126  are 
the  primary  distributors  serving  this 
area. 

Associated  Milk  Producers,  Inc. 
(AMPI),  proposed  the  merged  order  that 
is  adopted  herein.  AMPI  operates  a 
distributing  plant  and  two 
manufacturing  plants  that  are  pooled 
under  Order  106  and  a  manufacturing 
plant  that  was  pooled  at  the  time  of  the 
hearing  under  Order  73.  *  The 
cooperative  represents  more  than  80 
percent  of  the  dairy  farmers  that  would 
be  producers  under  the  merged  order. 
Currently,  AMPI  markets  milk  on  behalf 
of  producers  in  each  of  the  four  order 
areas  and  is  the  principal  supplier  for 
handlers  regulated  under  Orders  106 
and  73.  AMPI  is  also  the  principal 
cooperative  association  supplying  the 
Order  104  market.  However,  a 
substantial  volume  of  the  market's  milk 
is  supplied  by  40  dairy  farmers  who  are 
not  members  of  any  cooperative 
association.  In  the  Order  71  market 
AMPI  represents  a  relatively  Umited 
number  of  the  producers  who  supply  the 
market 

AMPI  testified  that  the  markets 
regulated  by  the  four  orders  should  be 
merged  because  they  now  represent  one 
common  market  rather  than  the  four 
separate  and  distinguishable  markets 
contenq)lated  by  the  existing 
regulations.  AMPI  contends  that  the 
increasing  regionalization  of  milk 
marketing  brought  about  by  changes  in 
both  the  procurement  of  raw  milk 
supplies  and  in  the  distribution  of 
finished  products  requires  a  single 
regulation  to  promote  more  orderly 
marketing  conditions  throughout  the 
area  under  consideration.  In  effect 
AMPI  contends  that  each  of  the  four 
orders  was  intended  to  reflect  a  local 
market  situation  that  no  longer  exists  in 
view  of  the  expanding  sales  areas  of 
fewer  but  larger  distributing  plants  and 
the  organization  of  the  producer  milk 
supply  on  a  regional  basis  to  effectively 
furnish  and  balance  the  fluid  milk  needs 
of  such  plants.  AMPI  testiHed  that  a 
regional  order  would:  (1)  Recognize  the 
common  sales  area  of  distributing  plants 
regulated  under  the  respective  orders: 
(2]  eliminate  competitive  inequities 


'  Thl«  plant,  located  at  Hillsboro,  Kansas,  became 
pooled  as  a  supply  plant  under  the  Texas  order  in 
September  1981.  OfTicial  Notice  is  taken  of  the  "List 
of  Handlers  September  1981"  published  by  the 
market  adminiatrator  of  the  Texas  order. 


among  handlers  that  result  from  the 
appUcation  of  different  regulatory 
provisions  in  a  common  sales  area;  (3) 
provide  for  a  more  equal  sharing  of  the 
Class  I  sales  and  the  cost  of  maintaining 
the  necessary  reserve  milk  supply  for 
such  sales  among  all  producers 
supplying  the  region's  fluid  milk  needs: 
and  (4)  provide  for  a  greater  degree  of 
blend  price  stability  than  that  which  is 
exhibited  by  the  four  separate  orders. 

Mid-America  Dairymen.  Inc..  (Mid- 
Am]  generally  supported  AMPTs 
proposed  four-market  merger, 
particularly  the  inclusion  of  the  Order  71 
marketing  area.  Mid-Am  is  the  principal 
supplier  of  milk  to  handlers  regulated 
under  Order  71  and  also  represents 
producers  who  supply  handlers 
regulated  under  G^ers  73  and  106.  Mid- 
Am  testified  that  the  main  reason  for 
including  Order  71  in  the  merger  is  the 
significant  degree  to  which  the  Order  71 
procurement  area  overlaps  with  the 
procurement  areas  of  handlers  regulated 
under  the  other  orders  proposed  to  be 
merged. 

Forty  nonmember  producers  who  are 
the  primary  suppliers  of  a  distributing 
plant  regulated  under  Order  104 
opposed  to  the  merger  proposed  by 
AMPL  These  producers  represent 
approximately  30  percent  of  the  dairy 
farmers  who  supply  the  Order  104 
market  or  approximately  2  percent  of 
the  total  niunber  of  dairy  farmers  that 
would  be  producers  under  the  merged 
order.  The  nonmember  producers  were 
primarily  concerned  that  their  pay 
prices  would  be  reduced  if  the  merged 
order  proposed  by  AMPI  were  adopted. 
For  this  reason  they  opposed  AMPI's 
proposal  and  supported  alternatives  that 
they  believed  would  have  a  lesser 
negative  effect  on  their  blend  price. 

Three  alternative  proposals  were 
submitted  by  the  40  producers  and  were 
published  in  the  hearing  notice  for 
consideration  at  the  hearing.  The  three 
alternatives,  in  order  of  preference,  were 
to:  (1)  Retain  Order  104  as  a  separate 
orden  (2)  merge  Orders  104  and  106;  and 
(3)  meige  Orders  104  and  126. 

At  the  hearing,  a  witness  testifying  on 
behalf  of  the  40  producers  offered  no 
support  for  the  proposal  to  retain  Order 
104  as  a  separate  order.  Instead,  he 
advocated  that  Order  104  be  merged 
with  one  of  the  larger  orders  in  the 
Southwest  The  witness  testified  that  in 
his  opinion  a  strong  economic  basis 
exists  for  two  merger  alternatives, 
namely;  (1)  A  merger  of  Orders  71, 73. 
104, 106  and  128  into  a  single  order  and 
(2)  a  merger  of  Orders  104  and  126  into  a 
single  order  (and  perhaps  separately  a 
merger  of  Orders  71. 73  and  106). 
Alternatively,  the  witness  advocated  the 


merger  of  Orders  104  and  106  as  an 
interim  step  pending  the  five-market 
merger  that  the  witness  advocated. 

In  their  post-hearing  brief  and 
proposed  findings  of  fact  the  40 
producers  opposed  the  four-market 
merger  proposed  by  AMH.  They 
advocated,  as  did  their  hearing  witness. 
that  if  any  merger  is  undertaken  by  the 
Secretary  at  th^s  time,  Order  104  should 
be  merged  with  Order  128.  They  also 
supported  merging  Orders  104  and  108 
as  an  intermediate  step  pending  a  five- 
market  merger  suggested  by  their 
hearing  witness.  In  addition,  they 
concluded  that  the  record  evidence 
supports  the  scheduling  of  a  new 
hearing  to  consider  the  inclusion  of 
Order  126  in  a  five-market  merger  whUe 
maintaining  the  status  quo  of  the  other 
four  orders  now  under  consideration. 
Their  brief  differed,  however,  from  the 
position  set  forth  by  their  witness  at  the 
hearing  in  that  they  do  not  believe  that 
an  economic  basis  exists  for  a  separate 
merger  of  Orders  71,  73  and  106.  In  fact 
they  conclude  that  the  two  northernmost 
maricets  (Orders  71  and  73)  are 
insufficiently  associated  with  Orders 
104  and  108.  They  contend  that  on  the 
basis  of  handler  competition,  the  two 
northernmost  markets  have  a  greater 
association  with  markets  not  involved  in 
this  proceeding.  For  this  reason,  they 
conclude  that  Orders  71  and  73  should 
not  be  merged  with  Orders  104  and  108, 
a  position  which  appears  to  be  in 
conflict  with  their  conclusion  that  the 
record  evidence  supports  a  hearing  to 
consider  a  five-market  merger. 

In  addition  to  their  interest  in  the 
potential  impact  of  any  merger  on  their 
blend  price,  the  40  producers  opposed 
the  four-market  merger  on  the  basis  that 
such  a  merger  is  an  attempt  by  the  major 
cooperatives  to  divide  their  sales  areas 
in  such  a  way  as  to  lessen  supply 
competition.  Ilie  producers  contend  that 
their  ability  to  continue  to  market  milk 
as  nonmembers  hinges  on  the  formation 
of  a  five-market  merger  or  a  merger  of 
Orders  126  and  104.  They  claim  that 
under  either  of  such  mergers  AMPI 
would  represent  a  lesser  proportion  of 
the  total  milk  supply  than  under  any  of 
the  other  merger  alternatives. 

Three  other  interested  parties 
commented  on  the  merger  issue  in  tfieir 
briefs.  The  Order  104  handler  who 
operates  the  distributing  plant  that  is 
supplied  by  the  40  producers  supported 
the  merger  proposals  submitted  by  the 
nonmember  producers  as  contained  in 
the  hearing  notice.  A  coop>erative 
association  that  represents  producers 
who  supply  Orders  71  and  106  and  a 
handler  who  operates  a  distributing 
plant  pooled  under  Order  106  supported 
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a  merger  of  markets  that  would  best 
facilitate  and  foster  supply  competition. 
While  neither  of  these  two  parties 
specified  which  markets  should  be 
merged,  each  expressed  opposition  to 
the  four-market  merger  proposed  by 
AMPI  as  well  as  to  some  of  the  terms 
and  provisions  proposed  to  be  included 
in  the  merged  order. 

The  current  marketing  areas  of  the 
four  orders  to  be  merged  and  the  terms 
and  provisions  of  such  orders  evolved 
from  public  hearings  held  to  promulgate 
Federal  milk  order  regulations  in  these 
areas.  The  merging  of  the  four  marketing 
areas  and  the  marketing  area  expansion 
adopted  herein  would  continue  a  trend 
of  order  consobdations  and  marketing 
area  expansions  that  are  already  a  part 
of  the  history  of  the  development  of 
Federal  regulation  in  the  area  under 
consideration. 

Federal  regulation  within  the 
proposed  merged  marketing  area  was 
initiated  in  1944  with  the  issuance  of  the 
Wichita,  Kansas,  order.  After  marketing 
area  expansions  in  1954  and  1959,  the 
Wichita  order  was  merged  in  1966  with 
the  Southwest  Kansas  order,  which  had 
been  promulgated  in  1954.  At  that  time 
the  combined  marketing  area  was  also 
expanded  to  include  all  of  the  territory 
comprising  the  marketing  area  of  the 
current  Wichita  order.  As  a 
consequence  of  those  regulatory  actions, 
the  marketing  area  of  the  Wichita  order 
now  encompasses  43  Kansas  counties.' 

The  Neosho  Valley  order  was 
promulgated  in  1951  and  its  marketing 
area  was  expanded  in  1960  to  include  an 
additional  county  in  Kansas.  Currently, 
the  order  encompasses  four  Missoiui 
and  nine  Kansas  counties  in  its 
marketing  area.* 

The  Oklahoma  Metropolitan  order 
was  issued  in  1957  to  merge  the 
Oklahoma  City  order  (promul^ted  in 
1950  and  marketing  area  expanded  in 
1951)  arui  the  Talsa-Muskogee  order  (the 
Tulsa  and  Muskogee  orders  were 
promulgated  in  1950  and  1951, 
respectively,  and  the  orders  were 
merged  in  1953].  The  marketing  area  of 
the  Oklahoma  Metropolitan  order  was 
then  expanded  in  1960  to  its  current  size. 
The  marketing  area  currently  includes 
one  entire  county  plus  9  cities  and  other 
specified  towns,  townships  and 


divisions  that  comprise  parts  of  12  other 
counties,  all  in  die  State  of  Oklahoma.* 

TTie  Red  River  Valley  order  was 
promulgated  in  1958  and  the  marketing 
area  was  expanded  in  1965.  Currently, 
the  marketing  area  of  the  order 
encompasses  17  Oklahoma  counties  and 
seven  Texas  counties.* 

When  the  original  orders  were 
established  d»ey  included  marketing 
areas  in  which  the  handlers  regulated  by 
the  individual  orders  were  the  primary 
distributors  serving  the  respective 
markets.  In  most  cases  the  distributing 
plants  were  supplied  by  local 
oo<^>erative  associations  that  assumed 
the  burden  of  maintaining  the  reserve 
milk  supplies  for  each  of  the  separate 
and  distii^uishable  markets.  Although 
the  original  orders  were  expanded  and 
merged  over  the  years  as  local  markets 
began  to  take  on  more  regional 
characteristics,  the  four  orders  herein 
proposed  to  be  merged  do  not  currenUy 
reflect  the  extent  to  which  further 
regionalization  of  milk  marketing  has 
occurred  in  the  proposed  Southwest 
Plains  area.  Technological 
developments  have  led  to  fewer  but 
larger  competing  pluits  that  distribute 
fluid  railk  products  over  wider  areas. 
Also,  local  cooperatives  have  merged  to 
form  larger  cooperative  associations 
that  organize  imlk  nippUes  over  a  broad 
area  for  shipment  to  these  distributing 
plants.  Any  decision  to  merge  the 
several  orders  involves  a  consideration 
of  how  much  more  extensive  the 
regionalization  of  milk  marketing  has 
become  and  whedier  this  tends  to 
reduce  die  alality  of  the  separate  orders 
to  carry  out  die  purposes  of  the  Act. 

In  this  regard,  niWjor  recognition  must 
be  given  to  the  marketing  operations  of 
AMPI,  the  major  cooperative  operating 
in  the  four-market  area.  Through  its 
"Southern  Region"  subonit  AMPI 
markets  milk  not  only  in  this  area  but  in 
eight  other  Federal  order  markets 
located  to  the  south,  east  and  to  the 
west  of  the  four-market  area.  The 
northernmost  of  these  markets  are 
regulated  by  Orders  71  and  73  while  the 
southernmost  market  is  regulated  by 
Order  126.  The  entire  proceeds  obtained 
from  the  sale  of  milk  and  dairy  products 
throughoirt4he  12-market  region  are 
combined  and  reblended  by  AMPI  to 
make  payments  to  the  cooperative's 


'Official  notice  is  taken  of  decisions  issned  by 
the  U.S.  Department  of  Agriculture  on  August  MX 
1966  (31  FR  1082SJ.  April  23. 1959  (24  FR  3241), 
Mardi  29. 190M  (19  FR  1823).  and  March  IZ.  1854  (19 
FR1463). 

'  Official  notice  is  taken  of  decisions  issued  by 
the  U.S.  Department  of  Agriculture  on  fune  17, 1960 
(25  FR  570Z)  and  October  15. 1951  (16  FR  10647). 


'  Official  notice  is  taken  of  decisions  issued  by 
the  U.S.  Department  of  Agriculture  on  April  12. 1960 
(25  FR  3324).  March  28. 1957  [22  FR  2151),  July  24, 
1953  (18  FR  4424).  October  11. 1951  (18  PR  10561), 
May  18.  1951  (16  FR  4807),  March  16, 1950  (15  FR 
1604)  and  March  8.  ISSO  (15  FR  1437). 

'Official  notice  is  taken  of  decisions  issued  by 
the  U.S.  Department  of  Agriculture  on  February  2, 
1965  (31  FR  1280]  and  September  12, 1958  (23  FR 
7221). 


producer  members  in  this  region.  Such 
practice  results  in  all  AMPI  members  in 
the  region  sharing  proportionately  in 
both  the  cooperative's  Class  I  sales  in 
the  region  and  its  cost  of  maintaining 
the  reserve  milk  supplies  that  are 
associated  with  such  fluid  milk  sales. 

With  respect  to  the  four  markets  to  be 
merged,  AMPI  represented  about  81 
percent  of  the  approximately  3.7  billion 
pounds  of  milk  pooled  under  the  four 
orders  during  the  period  of  1977  through 
1979.  About  83  percent  of  AMPI's  3 
billion  pounds  of  milk  on  these  markets 
during  this  period  was  delivered  to 
distributing  plants  regulated  under  the 
orders,  primarily  on  a  direct-shipped 
basis  from  farms  to  plants. 

In  addition  to  a  distributing  plant  diat 
is  pooled  under  Order  106,  AMPI 
operates  two  manufacturing  plants  that 
also  are  pooled  under  Order  106.  The 
manufacturing  plants  are  located  at 
Oklahoma  City  and  Tidsa,  Oklahoma.  A 
third  manufacturing  plant  operated  by 
AMPI  diat  is  located  at  Ffillsboro. 
Kansas,  was  pooled  imder  Order  73  at 
the  time  of  the  hearing.  During  1977 
through  1979,  about  318  million  pounds 
of  milk  were  received  at  the  three 
manufacturing  plants.  This  volume  of 
milk  represented  about  8.5  percent  of  the 
total  four-market  supply  of  producer 
milk.  From  these  plants  limited 
quantities  of  milk  were  shipped  to 
distributing  plants  regulated  under  the 
four  orders  to  supplement  fluid  milk 
needs.  Minor  quantities  were  also 
shipped  to  distributing  plants  regulated 
under  other  orders.  Approximately  90 
percent  of  the  milk  received  at  the 
plants,  however,  was  used  to  produce 
manufactured  dairy  products. 

Milk  received  at  the  three 
manufacturing  plants  represents  the 
milk  of  AMPI's  members  which  is  not 
needed  on  certain  days,  such  as 
holidays  and  weekends,  and  during  the 
seasonal  flush  period  by  the  distributing 
plants  supplied  by  AMPI.  Under  AMPI's 
operating  procedure,  this  milk  is  pooled 
imder  the  order  that  regulates  the 
manufacturing  plant  that  receives  the 
milk.  Thus,  although  AMPI  supplies  milk 
to  distributing  plants  for  Orders  71  and 
104,  the  reserve  milk  for  these  markets  is 
pooled  luider  Order  73  (or  at  times 
Order  126)  and  Order  lOa  For  the  1977 
through  1979  period,  about  88  percent  of 
the  reserve  milk  for  the  four  markets 
was  pooled  on  Order  106  and  12  percent 
on  Order  73.  For  the  year  1979,  when  the 
Hillsboro  plant  first  became  regulated 
under  Order  73,  57  percent  of  the  reserve 
milk  for  this  area  was  pooled  on  Order 
106  and  43  percent  was  pooled  in  Order 
73.  It  is  noted  that  this  milk  represents  a 
reserve  supply  not  only  for  the  four 
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markets  to  be  merged  but  also  to  some 
extent  a  reserve  supply  for  other  Federal 
order  markets  as  well.  On  occasion, 
milk  is  shipped  from  the  AMPI 
manufacturing  plants  to  distributing 
plants  regulated  under  Order  126.  Order 
108  (Central  Arkansas),  and  Order  97 
(Memphis,  Tenneraee). 

AMPrs  Hillsboro  plant  was  pooled  as 
a  supply  plant  under  Order  126  prior  to 
Auguist  1979  on  the  basis  of  shipments 
made  to  distributing  plants  regulated 
under  that  order.  Significant  changes  in 
milk  movements  by  AMPI  residted  in 
the  plant  becoming  regulated  under 
Order  73  in  August  1979.  The  plant  was 
pooled  under  that  order  as  a  cooperative 
balancing  plant  through  August  1981. 
Beginning  with  September  1981,  the 
plant  again  became  pooled  under  Order 
126  as  a  supply  plant  In  either  case, 
however,  the  plant  was  an  outlet  for 
reserve  milk  supplies  associated  with 
markets  other  than  those  where  the 
plant  was  actually  pooled. 

In  addition  to  the  change  in  the 
regulation  of  the  Hillsboro  plant.  AMPI 
also  shifts  producers  among  the  various 
regulated  markets  to  meet  the  fluid  milk 
needs  of  handlers.  As  a  result,  some 
dairy  fanners  are  often  producers  under 
more  than  one  order  during  the  same 
month.  Of  the  dairy  farmers  that 
supplied  the  four  markets  to  be  merged, 
about  10  percent  supplied  more  than  one 
market  during  the  month  of  December  in 
1977  and  in  1978,  with  this  number 
increasing  slightly  to  12  percent  in 
December  1979.  Also  the  data  indicate 
that  during  these  years  there  were 
substantial  month-to^nonth  fluctuations 
in  the  numbers  of  producers  who 
supplied  each  of  the  four  markets.  Such 
changes  in  producer  numbers  reflect 
changes  in  market  structures  (e.g.,  plants 
going  out  of  business  or  shifting  from 
one  order  to  another]  as  well  as 
deliberate  shifts  of  producers  by  AMPI 
and  others  to  meet  fluid  milk  needs. 

These  marketing  arrangements  by 
AMPI  go  considerably  beyond  the 
marketiixg  concept  envisioned  for  the 
individual  orders.  The  separate  orders 
were  intended  to  reflect  basically  a  local 
marketing  situation  where  certain  milk 
producers  are  regularly  associated  with 
a  particular  market  and  where  those 
producers  share  in  both  that  market's 
higher-valued  Class  I  sales  and  the 
Jower-valued  reserve  milk  supplies  that 
must  be  available.  Because  of  AMPTs 
varied  arrangements  for  supplying 
handlers  and  disposing  of  the  reserve 
milk,  however,  many  members  of  this 
regional  cooperative  have  no  regular 
association  with  a  particular  mariceL  As 
noted,  the  returns  from  member  milk 
sold  in  the  various  markets  are 


reblended  to  its  members.  The  price 
each  member  receives  for  his  milk  may 
or  may  not  be  closely  related  to  the 
order  unifonn  price  announced  for  the 
market  or  markets  to  which  his  milk  was 
deUvered. 

The  incompatibility  of  the  separate 
orders  with  current  marketing  practices 
is  particularly  evident  with  respect  to 
the  handling  of  reserve  milk  supplies.  It 
is  contemplated  imder  the  individual 
orders  that  eadi  market  pool  carry  the 
reserve  milk  supplies  associated  with 
the  local  market's  fluid  milk  sales. 
However,  the  Order  71  and  Order  104 
markets  do  not  have  manufacturing 
facilities  for  handling  the  reserve  milk. 
Although  milk  could  be  diverted  from 
distributing  plants  in  these  markets  to 
out-of-area  manufacturing  ouUets,  this  is 
not  the  customary  handling  procedure. 
Instead,  the  reserve  milk  is  received  at 
AMPTs  manofactoring  plants  regulated 
by  Orders  106  and  73  and  is  pooled 
under  these  orders.  This  arrangement 
results  in  producers  under  Orders  71 
and  104  who  are  not  members  of  AMPI 
not  bearing  their  proportionate  share  of 
the  lower.-valued  reserve  milk  that 
necessarily  must  be  associated  with  the 
Class  I  sales  in  those  markets.  This 
results  in  inequities  between  AMPI's 
members  and  the  other  producers  on 
those  markets. 

Inequities  also  can  prevail  in  the 
markets  wdiere  the  reserve  supplies  are 
actually  pooled.  Because  of  AMPI's 
reblending.  pooling  of  reserve  milk  from 
other  markets  on  the  Order  106  market, 
for  example,  has  a  much  lesser  adverse 
impact  on  the  blend  price  received  by 
the  cooperative's  mefiibers  on  this 
market  than  on  producers  who  are  not 
members  of  AMPL  This  pricing  situation 
can  result  in  disorderly  meirketing 
conditions  and  considerable  unrest 
among  the  non-AMH  producers  who  are 
receiving  the  lower  prices. 

It  might  be  argued  that  changes  in 
operating  procedures  could  be  made  so 
that  a  reasonable  share  of  the  reserve 
supplies  is  pooled  under  the  orders  that 
do  not  regulate  the  manufacturing 
plants.  This  can  be  difficult  to  do  on  a 
day-to-day  basis,  however,  in  the  case 
of  the  Order  71  and  Order  104  markets, 
which  have  very  small  volumes  of  Class 
I  use.  The  Class  I  utilization  and 
resulting  blend  prices  can  change 
dramatically  in  these  markets  in 
response  to  very  minor  changes  in  milk 
movements.  For  example,  with  a 
monthly  pooled  volume  of 
approximately  500.000  pounds  of 
producer  milk,  a  change  in  the 
movement  of  less  than  two  tanker  loads 
(about  47.000  pounds  per  tanker)  of  milk 
a  month  would  change  the  Order  71 


Class  I  utilization  by  10  percentage 
points.  The  Order  104  Class  I  utilization. 
with  just  over  3.5  million  pounds  of  milk 
pooled  under  the  order  per  month, 
would  change  by  10  percentage  pointg^in 
response  to  a  change  of  about  10  tanker 
loads  of  milk  a  month.  These 
circumstances  tend  to  foster  the  regular 
pooling  of  the  reserve  suppUes  for  these 
markets  on  the  lai^ger  markets  in  AMPI's 
operating  area. 

Opponents  of  the  four-market  merger 
(the  40  nonmember  producers  who 
supply  Order  104)  dted  AMPI's 
reblending  practice  and  supply 
arrangements  throughout  its  Southern 
Region  area  as  two  reasons  why  the 
four-market  mei;ger  should  not  be 
adopted.  In  effect  they  contend  that  the 
four  markets  should  not  be  merged 
because  they  are  only  a  part  of  a  lai;ger. 
inter-related  maricet  They  believe  tkat 
consideration  should  be  given  to  a 
broader  merger  that  woidd  include 
Order  128.  which  is  by  far  the  lai:gest 
volume  market  in  the  Southwest 

The  fact  that  AMPI  markets  milk  over 
a  12-order  area  does  not  preclude  the 
merger  of  several  orders  within  the 
group.  The  organization  of  the  milk 
supply  system  by  AMPL  although 
encompassing  a  larger  number  of  orders, 
clearly  establishes  a  significant 
relationship  among  the  four  markets  to 
be  mei^ed  that  makes  it  appropriate  to 
consolidate  the  four  marketing  areas 
under  one  order.  Any  broader  merger  is 
beyond  the  scope  of  this  proceeding. 
The  four-order  merger,  which  will 
promote  a  greater  degree  of  market 
stabiUty  than  is  currenUy  being 
achieved  by  the  four  separate  orders, 
should  not  be  forestalled  until  such  time 
as  a  broader  mei:ger  may  be  considered. 

The  40  nonmember  producers  also 
contend  that  the  two  northernmost 
markets,  Orders  71  and  73,  have  a 
greater  association  with  other  northern 
markets  not  involved  in  this  proceeding 
and,  therefore,  should  not  be  merged 
with  Orders  104  and  106.  This  position  is 
in  conflict  with  the  producers' 
conclusion  that  the  record  evidence 
supports  a  hearing  to  consider  a  five- 
market  merger.  It  is  also  contradicted  by 
the  strong  structural  relationship  among 
the  four  orders  in  terms  of  the 
organization  of  the  supply  system  by 
AMPI  over  the  entire  region.  All  of  the 
changes  in  milk  movements  by  AMPI 
that  were  explored  on  the  record 
establish  that  milk  flows  from  Kansas  to 
more  deficit  southern  areas.  For 
example,  the  Hillsboro  manufacturing 
plant  was  pooled  under  Order  126  on  the 
basis  of  milk  shipments  to  distributing 
plants  regulated  under  that  order.  Also, 
the  subsequent  pooling  of  such  plant 
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under  Order  73  resulted  in  further  shifts 
in  the  producer  milk  supply  whereby 
milk  from  Oklahoma  was  shifted  to 
Texas  ouUets  and  Kansas  supplies  were 
shifted  to  outlets  in  Oklahoma. 

The  primary  interest  of  the 
nonmember  producers  is  the 
preservation  of  as  high  a  blend  price  as 
is  possible.  They  stated  that  a  merger  of 
Order  104  with  any  other  order  would 
have  resulted  in  a  blend  price  reduction 
for  them  but  that  the  greatest  reduction 
would  have  occurred  under  the  four- 
market  merger  adopted  herein. 

Computations  of  blend  prices  that 
would  result  under  different  merger 
alternatives  generally  indicate  that  such 
merger  order  blend  prices  would  have 
been  lower  than  the  Order  104  blend 
price.  The  somewhat  higher  Order  104 
blend  price,  however,  reflects  a  small 
local  market  situation  that  is  no  longer 
realistic  in  terms  of  the  broader  regional 
marketing  practices  applicable  in  the 
area.  As  noted,  for  example,  reserve 
milk  supplies  for  the  Order  104  market 
are  not  being  pooled  on  that  market, 
which  results  in  a  blend  price  level 
higher  than  normally  would  be 
warranted.  In  addition,  because  the 
order  does  not  reflect  the  regional 
supply-demand  relationship,  its  blend 
price  can  vary  si^ificantly  from  the 
regional  blend  price  that  accrues  to  a 
substantial  majority  of  the  producers 
throughout  the  area.  Also,  because  of 
the  market's  small  size,  the  Order  104 
blend  price  can  fluctuate  substantially 
in  response  to  even  relatively  minor 
changes  in  regional  marketing  practices 
at  the  producer  or  processor  level.  Such 
price  instability  and  the  resulting  lack  of 
certainty  over  future  prices  is  not 
conducive  to  long-run  market  stability 
and  is  contrary  to  the  intent  of  Federal 
milk  orders. 

In  this  regard,  significant  Class  I  use 
and  blend  price  disruptions  have 
occurred  in  both  the  Order  104  and 
Order  71  markets  as  a  result  of 
structural  changes  in  the  distribution 
sector.  Throughout  the  four-market  area 
generally,  distributing  plants  have 
declined  in  number  and  increased  in 
size.  There  were  five  fewer  plants 
regulated  under  the  four  orders  in 
December  1979  than  in  December  1976. 
In  total,  there  were  21  distributing  plants 
regulated  under  the  four  orders  in 
December  1979,  with  three  under  Order 
71,  eight  under  Order  73,  two  under 
Order  104,  and  eight  under  Order  106.* 


As  distributing  plants  have  declined  in 
number  and  increased  in  size,  the 
market  impact  of  plant  closings  or 
switches  in  regulation  between  orders 
has  increased  and  is  magnified  in  small 
volume  markets. 

The  differences  in  the  size  of  the  four 
markets  to  be  merged  in  terms  of  the 
yearly  volume  of  producer  milk  pooled 
during  1976-1979  are  indicated  in  Table 
1.  The  Order  73  and  Order  106  markets 
are  by  far  the  largest  of  the  four 
markets,  with  the  volume  of  milk  pooled 
in  these  two  markets  during  these  years 
representing  90  percent  of  the  total 
volume  of  producer  milk  pooled  under 
the  four  orders.  The  Order  71  market  is 
by  far  the  smallest  of  the  four  markets. 

TABLE  1.— PROOUCER  MiLX  POOLED  UNDER 

Four  Orders  To  Be  Merged,  1976-79 
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•Official  notice  is  taken  of  the  commercial  fact 
that  since  the  hearing  five  additional  distributing 
plants  in  the  four-market  area  have  ceased 
operations— two  under  Order  71  and  three  under 
Order  73. 


For  the  years  1976  through  1978,  the 
volume  of  milk  pooled  under  Order  71 
(equivalent  to  12  to  16  tanker  loads  of 
milk  per  month)  represented  less  than 
one  percent  of  the  total  milk  pooled 
under  the  four  orders.  In  1979,  the 
volume  of  milk  pooled  under  Order  71 
increased  to  3  percent  of  the  total 
producer  milk  pooled  irnder  the  four 
orders.  In  contrast,  the  volume  of  milk 
pooled  under  Order  104  has  decreased 
steadily  since  1976.  when  it  represented 
12  percent  of  the  milk  pooled  under  the 
four  orders.  By  1979,  the  milk  pooled 
under  Order  104  represented  only  5 
percent  of  the  milk  pooled  under  the 
four  orders. 

Because  of  the  relatively  small  volume 
of  milk  pooled  under  Orders  71  and  104; 
these  markets  are  susceptible  to 
disruptive  impacts  caused  by  changes  in 
the  number  of  distributing  plants 
regulated  under  such  orders.  These 
changes  occur  as  a  result  of  either  plant 
closings  or  a  switch  in  regulation  of  a 
plant  between  orders.  Consequently,  the 
producers  supplying  plants  regulated 
under  these  orders  and  the  handlers 
regulated  under  such  orders  have  no 
assurance  that  the  conditions  under 
which  they  are  marketing  milk  will  not 
change  significantly  on  a  month-to- 
month  basis.  The  extent  of  such  changes 
is  illustrated  in  Table  1  which  shows 
that  the  volume  of  milk  under  Order  104 
decreased  by  over  60  percent  from  1976 
to  1979  while  the  volume  of  milk  pooled 
under  Order  71  increased  by  over  300 
percent  during  the  same  period. 


Particular  actions  that  led  to 
significant  changes  in  the  Class  I 
utilization  of  the  two  orders  and  the 
resulting  impacts  on  the  blend  prices 
imder  the  orders  were  identified  on  the 
record.  As  a  point  of  reference,  the 
yearly  Class  I  utilization  and  blend 
prices  tmder  the  foiu-  orders  are 
indicated  in  Tables  2  and  3. 

Table  2.— Percent  of  Producer  Milk  in 
Class  I  Under  Four  Orders  To  Be 
Merged.  1976-79 
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Table  3.— Average  Blend  Prices  Under 
Four  Orders  To  Be  Merged  1976-79 
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In  May  1979,  a  distributing  plant 
regulated  under  Order  104  ceased 
operations  and  the  Class  I  sales  and 
producer  milk  associated  with  the  plant 
became  associated  with  plants  regulated 
under  other  orders,  primarily  Order  106. 
Since  the  plant  had  a  higher  than 
average  Class  11  use,  its  closing  had  a 
significant  impact  on  the  Order  104 
Class  I  utilization.  As  indicated  in  the 
yearly  data  in  Table  2,  the  Class  I  use 
increased  to  76  percent  in  1979,  after 
declining  steadily  during  1976  through 
1978  to  69  percent.  The  yearly  data, 
however,  mask  the  actual  impact  of  the 
plant  closing.  For  the  months  of  June 
through  December  1979,  which  was  right 
after  the  plant  closed,  the  average  Order 
104  Class  I  utilization  was  86  percent, 
compared  to  70  percent  during  the 
preceding  months  of  January  through 
May.  On  a  comparable  basis,  the  Class  I 
utilization  under  Order  106  was  75 
percent  for  the  months  of  June  through 
December,  11  percentage  points  lower 
than  the  Order  104  utilization.  For  the 
years  1976  through  1978,  the  Class  I 
utilization  under  Orders  106  and  104  had 
been  converging  as  Class  I  use  declined 
steadily  under  Order  104  and  increased 
steadily  under  Order  106.  For  1976, 1977. 
and  1978,  the  Class  I  utilization  under 
the  two  orders  differed  by  8,  5,  and  2 
percentage  points,  respectively. 

The  increase  in  the  percentage  of  milk 
utilized  in  Class  I  under  Order  104 
resulted  in  an  increase  in  the  blend 
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prices  for  producers  who  continued  to 
supply  the  Order  104  market  relative  to 
the  bland  prices  under  adjacent  orders. 
For  example,  the  simple  average  of  the 
Order  104  announced  prices  for  the 
period  of  June  through  December  1979 
was  $12.83  per  hundredweight.  37  cents 
above  the  average  Order  106  blend  price 
for  the  same  period.  During  the  same 
months  of  the  previous  year,  the  Order 
104  average  blend  price  exceeded  the 
average  Order  106  blend  price  only  by 
13  cents  per  hundiedwei^t.  Also,  the 
average  Order  104  blend  price  during 
the  June  through  December  1979  period 
exceeded  the  average  Order  126  blend 
price  at  Dallas,  Texas,  by  2  cents  per 
hundredwieght.  During  the  same  period 
of  the  previous  year,  the  Order  104 
blend  prices  averaged  27  cents  per 
hundredweight  less  than  the  Older  126 
blend  prices. 

The  increase  in  the  Order  104  blend 
prices,  relative  to  the  bleild  prices  under 
adjacent  orders,  provided  a  signal  for 
the  remaining  Order  104  producers  to 
increase  production  and  an  incentive  for 
dairy  fanners  supplying  adjacent  orders 
to  shift  to  the  Order  104  market. 
However,  there  was  no  increase  in  the 
demand  for  fluid  milk  products  in  the 
market  or  by  the  two  remaining 
distributing  plants  regulated  under  the 
order. 

In  May  of  1979  when  the  Order  104 
plant  closed,  that  order's  blend  price 
was  $12.23.  Because  of  the  plant  closing, 
dairy  farmers  who  continued  to  supply 
the  Order  104  market  received  a  blend 
price  of  $12.49  in  June,  a  26-cent  per 
hundredweight  increase.  However,  dairy 
farmers  who  continued  to  supply  the 
same  consumer  market,  but  through 
plants  regulated  under  Order  106, 
experienced  a  15-cent  reduction  from 
May  tojime,  as  the  Order  106  blend 
price  was  $12.08  in  June.  Tliese  changes 
in  producer  prices  in  terms  of  minimum 
order  blend  prices  occurred  even  though 
there  was  no  change  in  either  die 
demand  for  fluid  miOc  products  or  in  the 
supply  of  milk. 

It  is  also  noted  that  mondily  producer 
receipts  under  Order  104  were  cut 
approximately  in  half  when  die  plant 
closed  (a  redaction  from  7.7  million 
pounds  per  month  to  3.5  million  pounds 
per  nontk).  The  relathrely  small  volume 
of  milk  remaining  in  the  Order  104  pool 
makes  the  order  even  more  susceptible 
to  future  blend  price  flactuations  as  a 
result  of  various  marketing  activities  or 
events. 

Another  significant  market  disruption 
occiared  whoi  a  plant  previously 
regulated  under  Order  106  became 
regulated  under  Order  71  in  April  1979. 
This  change  caused  Oder  71  producer 
receipts  to  increase  from  1.1  million 


pounds  in  March  to  6.5  million  pounds  in 
April  and  Class  I  utilization  to  drop  from 
57  percent  to  34  percent  As  a 
consequence  of  this  plant's  shift  in 
regulation,  there  was  a  39-cent  reduction 
in  the  Order  71  blend  price  from  March 
to  April  while  the  Order  106  blend  price 
dropped  by  only  6  cents.  The  plant  then 
ceased  operations  in  September  1979 
and  the  Class  I  distribution  of  the  plant 
was  acquired  by  plants  regulated  under 
various  other  orders.  However,  the 
producer  milk  formerly  associated  with 
the  plant  became  pooled  under  Order 
106.  In  the  month  immediately  following 
the  plant's  closing,  the  volume  of  Order 
71  producer  receipts  declined  to  half  a 
million  pounds  while  Class  I  utilization 
under  Order  71  increased  from  23 
percent  to  78  percent,  and  the  blend 
price  of  the  order  increased  by  92  cents 
per  hundredwei^t 

The  magnitude  of  the  effects  of 
structural  changes  on  these  small- 
volume  maricets  is  evidenced  also  in  the 
range  in  Class  I  utilization  experienced 
by  die  Order  104  and  Order  71  markets 
during  the  year  1979.  The  Class  I 
utilization  under  Order  104  ranged  from 
a  high  of  91  percent  in  October  to  a  low 
of  67  percent  in  February  (24  percentage 
points),  while  Class  I  utilization  under 
Order  71  ranged  from  a  high  of  78 
percent  in  October  to  a  low  of  16 
percent  hi  August  (80  percentage  points). 
These  wide  variations  in  the  two 
markets  are  due,  in  part,  to  the  size  of 
die  two  markets.  In  contrast  the  range 
in  Class  I  use  under  Order  106,  a  much 
larger  v<rfurae  market  varied  during  1979 
from  a  high  of  82  percent  in  January  to  a 
low  of  87  percent  in  May  (16  percentage 
points).  This  maricet  simply  because  of 
its  size,  experienced  much  less  variation 
althou^  it  was  direcdy  affected  by  the 
structnal  dhmgea  diat  occured  in  the 
Order  71  and  Order  104  markets.  As 
previously  noted,  milk  that  was  pooled 
under  Order  106  became  pooled  under 
Order  71  when  a  plant  switched 
regulation  in  April  1079.  The  Order  106 
market  then  reacquired  the  volume  of 
producer  milk  associated  with  die  plant 
when  it  ceased  operation.  Also,  much  of 
the  fluid  milk  sales  of  a  distributing 
plant  previoasly  regulated  under  Order 
104  and  the  reserve  milk  suppties 
associated  with  such  sales  were  pooled 
under  Order  106  when  the  distributing 
plant  ceased  operations. 

Unless  action  is  taken  to  merge  the 
maricetiag  oeas  of  Orders  71  and  104 
with  other  ordets,  the  threat  of  further 
unstable  marketing  conditions  will 
continue  to  persist  llie  widely 
fluctnatins  Uend  prices  do  not  reflect 
the  kind  crfprioe  stabiitty  that  is 
intended  ODder  Federal  regulation.  Such 
prices  psovide  false  signals  to  producers 


to  make  production  and  delivery 
adjustments  in  that  such  prices  are  a 
result  of  inter-order  actions  and 
structural  changes  in  the  market  rather 
then  changes  in  the  actual  supply  of 
milk  or  the  demand  for  fluid  milk 
products.  Incentives  for  producers  to 
diange  their  market  or  membership 
affiliation  in  response  to  false  signals 
are  not  conducive  to  the  maintenance  of 
an  efficient  procurement  and  delivery 
system  on  either  a  local  or  regional 
basis. 

Merging  the  marketing  areas  of 
Orders  71  and  104  with  the  mariiLeting 
areas  of  Orders  73  and  106  will  result  in 
a  blend  price  for  the  proposed 
Southwest  Plains  area  that  reflects  a 
greater  volume  of  milk  and  supply- 
demand  conditions  over  a  wider  area. 
As  such,  the  resulting  blend  price  will  be 
less  susceptible  to  extreme  fluctuations 
and  will  provide  a  stable  climate  in 
which  dairy  farmers  will  be  able  to  plan 
their  future  production  and  marketing 
strategies  with  a  greater  degree  of 
certainty  than  exists  under  current 
conditions.  Also,  a  merger  of  these 
marketing  areas  under  one  order  wffl 
result  in  a  greater  recognition  of  die 
broader  structural  relationship  among 
markets  in  terms  of  the  overall 
organization  of  die  producer  milk  supply 
by  AMFL  Separate  regulations  for  these 
smaller  local  nnrkets  are  no  longer 
viable  in  that  they  cannot  accommodate 
in  an  orderly  manner,  the  inter-order 
movements  of  milk  that  occih'  because 
of  the  more  regiooal  ootlook  to  nnik 
marketing  that  is  prevalent  among  a 
substantial  maiotity  of  the  producers. 
One  order  regulating  a  single,  larger 
market  will  provide  the  potential  for 
greater  efficiencies  in  coordinating  the 
movements  of  milk  to  distributing  plants 
located  diroa^MMit  the  area  without 
causing  disttuptians  in  local  areas  diat 
can  occur  under  the  current  regulatory 
scheme. 

Additimial  considerations  Involved  in 
the  marketing  area  merger  issue  concern 
the  extent  to  which  distribatiao  areas  of 
handlers  regulated  under  different 
orders  overlap,  and  also  the  extent  of 
overlapping  procurement  areas.  Both  of 
these  criteria,  which  were  relied  upon 
by  both  proponents  and  opponents  of 
the  four-market  merger,  can  be 
important  indicators  of  the  extent  to 
which  there  has  been  an  integration  of 
the  marketing  structures  of  two  or  more 
markets.  Such  overlaps,  which  may 
represent  a  potential  fior  or  the  existence 
of  disorderly  nariieting.  may  have  a 
bearing  on  which  maikets  can  or  should 
be  merged. 

AMFI  testified  that  dw  sales  areas  of 
distributing  plants  regulated  aDder  the 
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four  orders  overlap  to  such  a  degree  as 
to  warrant  combining  the  marketing 
areas  under  one  order,  except  for  the 
seven  Texas  counties  of  the  Order  104 
marketing  area.  With  respect  to  these 
counties,  AMPI's  proposal  as  contained 
in  the  hearing  notice  would  have 
excluded  such  counties  from  all  Federal 
orders.  At  the  hearing,  however,  AMPI 
revised  its  position  and  proposed  that 
the  seven  Texas  counties  be  added  to 
the  Order  128  marketing  area  on  the 
basis  of  fluid  milk  sales  in  such  counties 
by  distributing  plants  regulated  under 
Order  126. 

The  40  nonmember  producers 
contended  that  there  is  insufficient 
overlap  of  sales  between  the  group  of 
distributing  plants  regulated  under 
Orders  71  and  73  and  the  group  of 
distributing  plants  regulated  under 
Orders  104  and  106  to  justify  the  four- 
market  merger  proposed  by  AMPI. 
However,  they  testified  that  there  is 
enough  sales  overlap  between 
distributing  plants  regulated  under 
Orders  104, 106  and  126  to  justify  a 
merger  of  the  Order  104  marketing  area 
with  either  the  Order  106  or  Order  128 
marketing  areas.  However,  they  also 
testiHed  that  there  is  a  greater  overlap 
between  the  procurement  areas  of 
Orders  104  and  126  than  between  the 
procurement  areas  of  Orders  104  and 
106  and,  therefore,  there  is  a  stronger 
basis  for  a  merger  of  Orders  104  and  126. 

As  previously  stated,  the  primary 
basis  for  merging  the  four  orders  is  to 
provide  a  greater  degree  of  market 
stability  than  exists  under  the  current 
regulation  of  the  area  with  four  milk 
orders.  The  four  separate  orders  do  not 
reflect  the  more  regional  marketing 
approach  of  AMPI,  which  represents  a 
substantial  majority  of  the  producers 
supplying  the  proposed  Southwest 
Plains  area.  Also,  the  lack  of  blend  price 
stability  imder  the  small-volume  orders, 
as  a  result  of  structural  changes  in  the 
distribution  sector  or  even  relatively 
minor  changes  in  the  movement  of  raw 
milk  supplies,  can  best  be  rectified  by  a 
consolidation  of  the  marketing  areas 
under  one  order.  Under  these 
circumstances,  the  degree  of  market 
commonality  that  is  evidenced  by  sales 
and  procurement  overlaps  among  these 
markets  is  of  somewhat  lesser 
importance  in  the  need  to  merge  these 
orders.  Nevertheless,  the  sales  and 
procurement  overlaps  do  have  a  bearing 
on  the  extent  to  which  there  is  greater 
regionalization  in  the  marketing  of  milk. 
A  more  detailed  discussion  of  the 
overlaps  and  their  implications  in  this 
proceeding  follows,  beginning  with  the 
procurement  of  raw  milk  supplies  and 


concluding  with  the  distribution  of  fluid 
milk  products. 

An  overlap  of  the  procurement  areas 
of  handlers  regulated  under  different 
orders  is  evidence  of  a  structural 
relationship  among  markets.  The 
application  of  different  order  blend 
prices  in  the  same  general  procurement 
area  can  be  expected  to  result  in 
disorderly  marketing  conditions  since 
producers  seek  the  more  remunerative 
outlet  for  their  milk.  A  shifting  of 
producers  among  markets  can  upset  the 
supply  arrangements  of  regulated 
handlers  and  result  in  transportation 
inefflciences  in  obtaining  the  necessary 
fluid  milk  supplies  for  the  various 
markets.  This  is  particularly  true  if  there 
are  significant  and  frequent  fluctuations 
in  blend  price  relationships  that  cause 
continuing  unrest  among  neighboring 
feirmers.  The  reblending  of  the  proceeds 
from  the  sale  of  milk  in  more  than  one 
market  by  a  cooperative  association  has 
a  stabilizing  influence  in  the  supply  area 
as  different  order  blend  prices  are  not 
reflected  in  producer  returns.  The 
likelihood  of  supply  distruptions 
because  of  changes  in  order  blend  prices 
is  significantly  reduced  to  the  extent 
that  a  uniform  pay  price  accrues  to  a 
substantial  number  of  the  dairy  farmers. 
However,  when  more  than  one  market  is 
supplied  by  a  cooperative  that  reblends 
the  proceeds  from  total  sales,  such 
markets,  in  essence,  already  represent  a 
single  market  for  the  cooperative  and  its 
producer  members. 

The  reblending  of  proceeds  from  sales 
in  several  markets  by  a  cooperative 
association  ctmnot  totally  solve  the 
problems  of  blend  price  differences 
among  adjacent  orders.  Differences 
between  the  local  market  blend  price 
and  the  cooperative's  pay  price  can 
continue  to  cause  dissatisfaction  among 
producers  and  provide  the  incentive  for 
market  affiliation  changes  that  can 
disrupt  the  orderly  flow  of  milk  to  where 
it  is  needed.  If  the  cooperative's  pay 
price  exceeds  the  local  market  blend, 
there  may  be  an  incentive  for  other 
producers  on  the  market  to  seek 
different  marketing  arrangements,  which 
can  disrupt  the  supply  arrangements  of 
handlers  who  serve  the  fluid  milk  needs 
of  the  local  market.  If  the  local  market 
blend  exceeds  the  cooperative's  pay 
price,  there  may  be  an  incentive  for  the 
cooperative  to  return  a  higher  price  to 
its  members  supplying  that  maricet  even 
though  the  relevant  regional  maricet 
frt>m  the  point  of  view  of  the 
cooperative,  might  not  indicate  such  a 
price.  In  the  absence  of  a  higher  price, 
there  may  be  an  incentive  for  the 
cooperative's  members  to  change  dieir 
cooperative  affiliation  or  markett  which 


works  against  the  ability  of  the 
cooperative  to  manage  the  movement  of 
milk  on  a  regional  basis. 

In  such  circimistances,  it  is  reasonable 
to  consolidate  the  marketing  areas  on 
the  basis  of  their  reliance  on  a  common 
procurement  area.  This  broader  sharing 
of  the  fluid  milk  sales  and  the 
application  of  a  uniform  price 
throughout  the  milkshed  provides  for 
greater  equity  among  all  dairy  farmers 
as  well  as  the  opportunity  for  the 
development  of  more  efficient  and 
stable  supply  systems  by  the 
cooperative  association  and  by  handlers 
that  obtain  milk  from  other  than  a 
regional  cooperative  association. 

There  is  an  overlap  of  the 
procurement  areas  of  the  four  separate 
markets  proposed  to  be  merged.  There 
are  also  overlaps  with  the  procurement 
areas  of  adjacent  Federal  order  markets 
which  is  to  be  expected  with  the 
increased  mobility  of  milk  from  farm  to 
plant 

In  total,  milk  produced  in  Kansas  and 
Oklahoma  represents  the  primary 
source  of  supply  for  handlers  regulated 
under  the  four  orders.  Of  the  total 
amount  of  milk  pooled  under  the  four 
orders  in  1979,  37  percent  originated  in 
Kansas  and  55  percent  was  produced  in 
Oklahoma.  The  remaining  eight  percent 
of  the  milk  pooled  under  the  four  orders 
during  1979  was  produced  in  the  States 
of  Arkansas,  Missouri,  Nebraska,  New 
Mexico,  and  Texas.  A  general 
description  of  the  1979  procurement 
areas  of  each  of  the  individual  orders 
follows,  with  a  comparison  with  the 
source  of  supply  in  1976. 

During  1976,  42  percent  of  the  total 
amount  of  milk  pooled  under  Order  71 
originated  in  Kansas  and  58  percent  was 
produced  in  Missouri.  For  1979, 82 
percent  was  from  Kansas,  32  percent 
from  Missouri  and  six  percent  from 
Oklahoma.  The  addition  of  the 
Oklahoma  milk  in  1979  was  a  result  of 
the  distributing  plant  regulation  change 
previously  discussed.  When  the  plant 
ceased  operations,  milk  from  Oklahoma 
was  no  longer  pooled  under  the  order. 

Order  73  handlers  receive  their  milk 
supplies  primarily  from  Kansas.  Kansas 
milk  represented  about  94  percent  of  the 
total  milk  pooled  under  Order  73  in  1976 
and  99  percent  in  1979.  Minimal  supplies 
were  received  from  Nebraska  and 
Oklahoma  in  1976  and  1979  and  &t>m 
Arkansas,  Missouri  and  Texas  in  1979. 

Oklahoma  basically  represents  the 
entire  source  of  supply  for  Order  104 
handlers,  accounting  for  more  than  99 
percent  of  the  total  milk  pooled  under 
the  order  in  1976  and  1979.  Texas  was  a 
minor  source  of  supply  in  1976  while 
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Missouri  was  a  minor  supply  source  in 
1979. 

Oklahoma  also  represents  the  primary 
source  of  supply  for  Order  106  handlers, 
accounting  for  about  76  percent  of  the 
total  amoimt  of  milk  pooled  under  the 
order  in  both  1976  and  1979.  In  1976. 
Arkansas,  Kansas  and  Missouri 
accounted  for  about  eight  percent  10 
percent  and  seven  percent,  respectively, 
of  the  Order  106  total  supply.  In  1979. 
the  proportion  of  the  total  supply 
produced  in  Arkansas  declined  to  three 
percent,  while  the  proportions  produced 
in  Kansas  and  Missouri  increased  to  13 
percent  and  8  percent,  respectively. 

As  previously  stated,  opponents  of  the 
four-market  merger  contend  that  there  is 
an  insufficient  supply  association 
between  the  two  northernmost  orders 
and  the  two  southernmost  orders  and 
that  Order  126  has  a  greater  supply 
overlap  with  Order  104  than  that  which 
exists  between  Orders  104  and  106.  In 
this  connection,  it  is  noted  that  Texas 
represents  the  primary  supply  area  for 
Order  126,  accounting  for  over  88 
percent  of  the  producer  milk  in  1976  and 
over  91  percent  in  1979.  In  1979,  Kansas 
and  Oklahoma  represented  five  percent 
and  two  percent  respectively,  of  the 
Order  126  total  supply.  In  1979,  the 
proportion  of  the  Older  126  total  supply 
attributable  to  Kansas  declined  to  about 
two  percent  while  the  Oklahoma 
proportion  increased  to  over  four 
percent 

As  these  data  indicate,  a  gradual 
change  in  supply  arrangements  occurred 
during  the  period,  resulting  in  less 
Kansas  milk  being  pooled  under  Order 
126.  Such  supplemental  milk  supplies  for 
Order  126  handlers  were  replaced  by 
milk  produced  in  Oklahoma,  which  then 
resulted  in  the  need  for  a  greater 
quantity  of  Kansas  milk  to  become 
associated  with  Order  106.  These 
changes  are  more  clearly  indicated  by 
supply  data  for  the  month  of  October  for 
the  years  1977, 1978  and  1979.  The 
monthly  volume  of  Oklahoma  milk 
pooled  on  Order  126  increased 
consistently  from  7.0  million  pounds  in 
1977  to  11.6  million  pounds  in  1978,  and 
to  16.6  million  pounds  in  1979.  At  the 
same  time,  the  volume  of  Kansas  milk 
declined  consistently,  from  15.5  million 
pounds  in  1977  to  10.1  million  pounds  id 
1978.  In  October  1979.  no  Kansas  milk 
was  pooled  under  Order  126.  Also,  the 
amount  of  Kansas  :nilk  pooled  under 
Order  106  increased  consistently:  6.4 
million  pounds  in  1977. 11.0  million 
pounds  in  1978.  and  11.3  million  pounds 
in  1979.  The  11.3  million  pounds  pooled 
under  Order  106  in  October  1979 
represented  17.7  percent  of  the  Order 


106  total  supply  while  the  Oklahoma 
proportion  dedined  to  69  percent 

lliese  changes  in  milk  movements 
resulted  in  changes  in  the  degree  to 
which  supply  areas  overlapped  among 
Orders  73, 104. 106.  and  128.  The  Order 
126  procurement  area  included  32 
Oklahoma  counties  in  October  1979. 
compared  to  14  such  counties  in  1977. 
The  Order  104  procurement  area 
declined  from  20  Oklahoma  counties  in 
1977  to  16  such  counties  in  1979.  The 
number  of  common  counties  between 
the  two  orders,  however,  increased  from 
three  in  1977  to  12  in  1979.  The  Order 
106  procurement  area  included  55 
Oklahoma  counties  in  October  1977  and 
declined  to  48  counties  in  1979.  Also,  the 
common  procurement  counties  between 
Orders  104  and  106  declined  from  16  to 
eight  during  the  same  period.  It  is  also 
notedlhat  the  common  Oklahoma 
procurement  counties  between  Orders 
106  and  126  increased  from  six  in  1977  to 
13  in  October  1979. 

The  decline  in  the  volume  of 
Oklahoma  milk  associated  with  Order 
106  resulted  in  an  expansion  of  the 
procurement  area  into  Kansas  as  the 
volimie  of  such  milk  pooled  under  Order 
106  increased  from  81  million  pounds  in 
1976  to  102  million  pounds  in  1979.  The 
number  of  Kansas  counties  that  served 
as  a  source  of  supply  for  Order  106 
handlers  increased  from  eight  in 
December  1976  to  26  in  October  1979. 
The  number  of  common  counties 
between  Orders  73  and  106  increased 
from  five  to  16  over  the  same  period. 
Also,  the  number  of  common 
procuremefit  counties  between  Order  64 
(Greater  Kansas  City  marketing  area) 
and  Order  73  was  16  in  October  1979, 
down  from  19  in  December  1976.'  It  is 
also  noted  that  the  volume  of  Kansas 
milk  pooled  under  Order  64  decreased 
from  461  miUion  poimds  for  the  year 
1976  to  434  million  pounds  in  1979. 

The  gradual  change  in  the  milksheds 
of  the  various  orders  from  1976  to  1979, 
which  basictdly  resulted  in  a  greater 
amount  of  Kansas  milk  being  pooled 
under  Order  106  and  a  greater  amount  of 
Oklahoma  milk  being  pooled  under  126, 
did  not  involve  Order  71.  However,  the 
regulated  handlers  in  the  Order  71 
market  operate  relatively  small 
distributing  plants  and  thus  do  not 
require  a  large  volume  of  milk.  The 
procurement  area  for  the  market  is 
difficult  to  identify  since  the  area  shifts 
constantiy  and  is  interwined  with  the 
procurement  areas  of  other  markets.  As 
evidence  of  the  shifting  procurement 


'  OecemtMr  1878  is  UMd  for  dte  procurement  area 
comparison  because  October  data  were  not 
presented  for  Order  04  and  also  because  1977 
"Sources  of  MUk"  daU  oo  a  county  basis  for  all 
Federal  order  marieta  were  not  published. 


area.  Order  71  handlers  received  milk 
from  three  Kansas  counties  and  three 
Missouri  counties  in  October  1976;  four 
Kansas,  two  Missoiui  and  three 
Oklahoma  counties  in  1977;  one  Kansas 
and  eight  Missouri  counties  in  1978;  and 
four  Kansas  and  four  Missouri  counties 
in  1979.  In  October  of  each  of  these 
years,  only  Crawford  County,  Kansas, 
and  Jasper  County.  Missouri,  were 
consistent  sources  of  siq>ply.  However, 
throughout  the  entire  period  every 
county  from  which  milk  was  received, 
except  one,  was  also  a  source  of  supply 
for  Order  106  handlers.  Thus,  the  Order 
106  procurement  area  neariy  envelops 
the  supply  area  of  Order  71  handlers. 

Contrary  to  opponent's  contention, 
there  is  almost  a  complete  overlap  of  the 
milksheds  of  Orders  71  and  106 
throughout  the  data  period  and,  in  terms 
of  the  most  recent  data,  a  significant 
overlap  between  the  milksheds  of 
Orders  73  and  106.  However,  in  prior 
years  there  was  a  greater  supply  oveilap 
in  Kansas  between  Orders  64  and  73 
than  between  Orders  73  and  106.  Also, 
opponent's  contention  that  there  is  a 
greater  supply  overiap  in  Oklahoma 
between  Orders  104  and  128  than 
between  Orders  104  and  106  is 
supported  in  terms  of  the  most  cunent 
data  in  the  record.  However,  this  was 
not  the  case  in  prior  years. 

Primary  changes  occurred  in  the 
milksheds  of  the  various  maiicets  as  a 
result  of  the  shifting^f  the  regulation  of 
AMPI's  Hillsboro  plant  from  Order  126 
to  Order  73  and  the  111  miUion-pound 
reduction  in  the  amount  of  Kansas  milk 
pooled  under  Order  126  from  1976  to 
1979.  Further  changes  in  milk 
movements  resulted  in  a  21  million- 
pound  increase  in  the  amount  of  Kansas 
milk  pooled  under  Order  106  from  1976 
to  1979  and  a  65  million^iound  increase 
in  the  amount  of  Oklahoma  milk  pooled 
under  Order  126  during  the  same  time 
period.  These  shifts  in  milk  movements 
varied  the  overlaps  amoimg  the 
procurement  areas  of  different  markets 
at  different  times  and  are  primarily  a 
function  of  changes  in  milk  movements 
by  AMPI,  which  represents  a  substantial 
proportion  of  the  dairy  farmers 
throughout  the  region.  It  would  be 
expected  that  changes  in  market 
procurement  area  overlaps  would 
continue  as  AMPI  redirects  available 
suppUes  of  milk  to  the  various  markets 
the  cooperative  suppUes.  ConsequenUy. 
any  lack  of  evidence  of  a  strong  supply- 
source  association  among  these  maricets 
in  terms  of  overlapping  procurement 
areas  should  not  be  overriding 
consideration  in  determining  whether 
the  proposed  four-maiicet  merger  is 
justified.  The  proportion  of  the  milk 
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produced  by  AMPI  members,  the 
manner  in  which  AMPI  markets  snch 
milk,  and  the  impact  of  mariceting 
changes  on  the  procurement  areas  of  the 
separate  orders  is  evidence  of  an 
integrated  supply  management  system 
throughout  the  area  that  virtually 
assures  a  supply  area  commonality 
among  the  four  orders  proposed  to  be 
merged. 

Opponents  of  the  foor-market  merger 
further  contended  that  such  a  merger 
would  generally  result  in  a  blend  price 
reduction  in  the  southern  portion  of  the 
milkshed  (Oklahoma)  and  a  blend  price 
increase  in  the  northern  portion  of  the 
milkshed.  They  contended  that  this 
would  result  in  market  disorder, 
particularly  in  Oklahoma  where  the 
Order  126  blend  price  has  generally 
been  very  competitive  with  the  Order 
104  blend  price.  In  this  connection,  it  is 
noted  that  during  the  most  recent  period 
following  the  increase  in  Class  I 
utilization  under  Order  104  because  of 
the  closing  of  a  distributing  plant  the 
Order  104  blend  prices  have,  for  the 
most  part  exceeded  the  Order  126  blend 
prices  in  Oklahoma. 

One  of  the  functions  of  an  order  blend 
price  is  to  encourage  an  orderly 
allocation  of  available  milk  supph'es 
among  markets  in  accordance  with  fluid 
milk  needs.  A  merger  of  the  four 
marketing  areas  under  one  order  will 
result  in  a  more  stable  blend  price  that 
reflects  the  same  supply-demand 
relationship  over  a  wider,  common 
procurement  area  than  the  blend  prices 
reflected  under  the  four  separate  orders. 
The  Order  126  blend  price  is  presently 
stabilized  by  the  larger  volume  of  miUc 
associated  with  that  market  (well  over  3 
billion  pounds  of  milk  per  year).  Thus 
with  two  large-volume  markets,  dairy 
farmers  in  these  areas  would  be  basing 
their  production  and  marketing 
decisions  on  more  stable  regionalized 
supply-demand  situations. 

The  marketing  area  of  a  Federal  milk 
order  is  established  primarily  on  the 
basis  of  the  sales  areas  of  the 
distributing  plants  that  would  be 
regulated  under  the  order.  The 
marketing  area  boundaries  are  intended 
to  encompass  the  area  in  which 
regulated  handlers  account  for  most  of 
the  Class  I  sales  and  miniini/p  the 
extent  to  which  regulated  handlers 
compete  for  sales  with  unregulated 
dealers  or  handlers  regulated  under 
other  orders.  Sales  area  overlaps  among 
handlers  regulated  under  different 
orders  is  thus  an  indication  that  the 
individual  regulated  markets  do  not 
represent  separate  markets  for 
particular  groups  at  producers. 
Consequently,  sales  area  overlaps  e«i 


be  an  imporlant  Cactor  in  determining 
the  need  to  redefine  marketing  area 
boundaries  or  to  merge  the  marketing 
areas  of  twro  tr  more  orders.  Handlers 
that  compete  with  each  other  for  most  of 
the  sales  in  a  common  distribution  area 
should  be  subject  to  the  same  regulatory 
provisions.  In  ackfition,  dairy  farmers 
who  supply  the  milk  requirements  of  a 
common  chstribotion  area  should  share 
equally  the  benefits  of  the  Class  I  sales 
throughout  such  area  as  well  as  the  cost 
of  maintaining  the  reserve  milk  supplies 
associated  with  such  sales. 

As  previously  stated,  there  has  been  a 
genera)  decline  in  the  number  of  fluid 
milk  processing  plants.  The  volume  of 
milk  processed  at  the  fewer  plants  has 
increased  and  the  sales  areas  have  been 
extended  to  other  consiunption  centers. 
The  general  sales  area  expansion  qjf 
fewer  but  larger  distributing  plants, 
which  is  particularly  evident  with 
respect  to  distributing  plants  regulated 
under  Order  106,  has  led  to  sales  area 
overlaps  among  distributing  plants 
regulated  under  the  four  orders  herein 
proposed  to  be  merged,  and  between 
such  plants  and  distributing  plants 
regulated  under  adjacent  orders. 

Of  the  21  distributing  plants  regulated 
under  the  four  orders  in  December  1979, 
seven  distributed  fluid  milk  products  in 
two  of  the  four  marketing  areas,  one 
plant  had  sales  in  three  of  the  marketing 
areas,  and  one  plant  had  distribution  in 
all  four  marketing  areas.  In  addition  to 
the  three  distributing  plants  that  were 
regulated  under  Order  71  in  December 
1979,  sales  were  made  in  the  Order  71 
marketing  area  by  one  plant  regulated 
under  Order  73  and  one  plant  regulated 
under  Order  106.  With  respect  to  the 
Order  73  market  sales  were  made  in  the 
marketing  area  by  the  eight  distributing 
plants  regulated  under  that  order  and  by 
two  plants  regulated  under  Order  106. 
Class  I  sales  in  the  Order  104  marketing 
area  were  made  by  the  two  Order  104 
distributing  plants  and  by  six 
distributing  plants  regulated  under 
Order  106.  Sales  in  the  Order  106 
marketing  area  in  December  1979  were 
made  by  the  eight  distributing  plants 
regulated  under  that  order  and  by  one 
plant  regulated  imder  Order  73  and  by 
one  plant  regulated  under  Order  104. 

Also,  in  December  1979. 11  of  the  21 
distributing  plants  regulated  under  the 
four  ordus  had  sales  in  nonfederally 
regulated  territory.  Moat  of  stich  sales 
were  withta  the  State  of  Oklahoma.  Of 
the  11  plaote,  eifht  were  regulated  under 
Order  106,  two  were  regulated  under 
Older  73  and  one  was  regulated  under 
Order  104  Aho,  ei^  of  the  21 
distribtztitag  plants  had  salea  within  the 
marketinf  areaa  af  one  or  BMse  ad)aceiit 


Federal  orders,  bi  total,  nine  of  the  21 
distributing  plants  had  sales  only  within 
the  marketing  area  of  the  order 
regulating  the  plant  in  December  1979. 
These  nine  plants  included  the  three 
plants  regulated  under  Order  71,  four 
plants  regulated  under  Order  73,  one 
plant  regulated  under  Order  104  and  one 
plant  regulated  under  Order  106. 

Fluid  milk  products  are  also 
distributed  within  the  marketing  areas 
of  the  four  ordas  proposed  to  be  merged 
by  distributing  plants  regulated  under 
other  orders.  In  December  1979,  six 
plants  regulated  under  such  other 
orders — three  plants  regulated  under 
Order  62  (St  Louis-Ozarks  marketing 
area)  and  three  regulated  under  Order 
64 — distributed  fluid  milk  within  the 
Order  71  marketing  area.  Seven  other 
order  plants  outside  the  four-market 
area  had  sales  within  the  Order  73 
marketing  area  in  December  1979.  Five 
were  regulated  under  Order  64,  one  was 
regulated  under  Order  65  (Nebraska- 
Western  Iowa  marketing  area),  and  one 
was  under  Order  128.  Similarly,  nine 
other  order  plants  bad  sales  within  the 
Order  104  marketing  area,  with  eight 
being  regulated  under  Order  126  and  one 
under  Order  132  (Texas  Panhandle 
marketing  area).  Class  I  sales  in  the 
Order  106  marketing  area  were  made  by 
five  plants  regulated  under  other  orders 
in  December  1979,  three  under  Order  62 
and  two  under  Order  126. 

In  view  of  the  preceding  description,  it 
is  apparent  that  there  would  continue  to 
be  an  overlap  of  the  sales  areas  of 
(fistribnting  plants  under  the  four-market 
merger  proposed  herein  and  distributing 
plants  under  oth^r  orders.  Sales 
overiaps  would  continue  under  any 
market  merger  since  it  is  impossible  to 
define  a  marketing  area  which 
completely  encompasses  the  sales  area 
of  regulated  plants,  and  at  the  same  time 
excludes  all  territory  in  which  sales  are 
made  by  plants  regulated  under  other 
orders.  The  greatest  overlaps  between 
plants  that  would  be  regulated  under  the 
merged  order  and  other  order  plants, 
however,  occur  in  the  current  maiiceting 
areas  of  Orders  71  and  104.  This  is 
indicated  by  sales  data  for  the  years 
1976  through  1979  that  are  contained  in 
the  record  in  terms  of  the  proportion  of 
total  sales  by  handlers  in  and  out  of  the 
marketing  areas  as  well  as  the 
proportion  of  total  sales  within  the 
marketing  area  by  all  handlers. 

During  1978  tiirou^  1978,  handlers 
regulated  under  Order  71  distributed 
over  90  parent  of  their  total  sales 
within  the  marketfng  area  and  less  than 
10  pafcent  outside  the  narketing  area.  In 
1979,  however,  dM  peeporltoa  o( 
reguhMed  haadkr  ialee-kr  tiw  nariieting 
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area  declined  to  63  percent  of  total  sales 
while  sales  outside  the  marketing  area 
increased  to  37  percent  The  increased 
out-of-area  sales  were  made  in 
nonfederally  regulated  areas  and  in  the 
Order  106  marketing  area.  This  change 
was  a  result  of  a  plant  switching  from 
being  regulated  under  Order  106  to 
Order  71.  As  previously  noted,  such 
plant  has  gone  out  of  business.  Upon  the 
plant's  closing,  the  Order  71  marketing 
area  covered  the  majority  of  the  sales 
area  of  the  distributing  plants  regulated 
under  the  order.  As  indicated  earlier,  all 
of  the  fluid  milk  sales  of  Order  71 
distributing  plants  were  within  the 
marketing  area  in  December  1979. 

Although  over  90  percent  of  the  sales 
by  Order  71  handlers  were  made  within 
the  marketing  area,  such  sales  only 
represented  between  seven  and  nine 
percent  of  total  fluid  milk  sales  in  the 
marketing  area  by  all  handlers  during 
1976  through  1978  because  of  the  small 
volume  of  milk  processed  by  the  three 
distributing  plants  regulated  under 
Order  71.  Most  of  the  sales  in  the 
marketing  area  were  made  by  handlers 
regulated  under  Orders  62,  64.  73  and 
106.  with  Order  62  handlers  accounting 
for  pver  67  percent  of  the  total 
marketing  area  sales  in  1979.  up  from  51 
percent  of  sales  in  1976.  Order  64 
handlers'  percentage  of  the  total  sales  in 
the  Order  71  marketing  area  declined 
from  24  percent  in  1976  to  12  percent  m 
1979.  The  proportion  of  sales  by  Order 
73  handlers  declined  from  two  percent 
to  less  than  one  percent  of  total  sales  in 
the  marketing  area  from  1976  to  1979. 
Order  106  handlers'  proportion  of  total 
sales  increased  from  12  percent  to  14 
percent  from  1976  to  1978  and  then 
declined  to  six  percent  in  1979  because 
of  the  plant  regulation  change 
previously  discussed. 

Although  Order  62  handlers  represent 
a  substantial  proportion  of  the  total  fluid 
milk  sales  in  the  Order  71  marketing 
area,  there  are  over-riding 
considerations  for  proceeding  with  tiie 
merger  of  the  Order  71  marketing  area 
with  the  marketing  areas  of  the  other 
three  orders  as  proposed  herein. 
Because  of  the  smalhiess  of  the  Order  71 
market,  it  is  essential  that  Order  71  be 
included  in  a  merger  with  other  orders 
at  this  time  to  eliminate  the  market 
disorder  previously  discussed.  There 
was  no  opposition  expressed  by  any 
other  handlers  to  the  inclusion  of  the 
Order  71  marketing  area  in  the  merger 
herein  adopted.  Also,  no  alternative 
proposal  was  submitted  by  any  party  to 
include  the  Order  71  marketing  area 
with  any  other  marketing  area. 
Furthermore,  because  of  the  small  sales 
volume  of  fluid  milk  products  in  the 


Order  71  marketing  area  (approximately 
6  million  pounds  per  month}  even 
limited  sales  by  a  handler  of  any 
significant  size  would  represent  a  large 
proportion  of  the  total  milk  sales  in  the 
market.  It  may  well  be  that  sales  in  the 
area  by  other  handlers  represent  a 
minor  proportion  of  their  total  fluid  milk 
sales,  even  though  such  sales  appear  to 
be  significant  in  terms  of  the  small- 
volume  Order  71  market. 

While  other  order  handlers  have 
substantial  sales  in  the  Order  71 
marketing  area,  the  Order  71  market 
does  have  a  significant'  linkage  with  the 
Order  106  market  due  to  the  switching  of 
regulation  of  a  distributing  plant 
between  the  two  ordere.  Also,  for  the 
years  1976  through  1978.  Order  106 
handlers  accounted  for  more  sales  in  the 
Order  71  marketing  area  than  Order  71 
regulated  handlers.  There  is  also  a 
substantial  procurement  area  overlap 
between  Orders  106  and  71  as 
previously  discussed.  In  view  of  all 
these  considerations.  Order  71  should  be 
merged  with  Order  106  as  it  is  the  only 
alternative  available  at  this  time  to 
estabUsh  orderly  marketing  conditions. 

During  1976  through  1979.  handlers 
regulated  under  Order  73  distributed 
more  than  80  percent  of  their  fluid  milk 
sales  within  the  Order  73  marketing 
area.  The  actual  percentage  of  in-area 
sales  declined  slightly  from  82  percent  in 
1976  to  81  percent  in  1979.  Most  of  the 
sales  outside  the  marketing  area  were  in 
other  order  areas  (about  13  percent  of 
sales  during  1976  throu^  1979]  and 
included  sales  in  the  Order  71  and  Order 
106  markets  as  well  as  in  Ave  other 
order  areas  not  involved  in  this 
proceeding. 

The  in-area  Qass  I  sales  by  Order  73 
handlers  accounted  for  most  of  the  total 
sales  of  fluid  milk  products  in  the 
marketing  area  although  the  proportion 
of  total  sales  declined  somewhat  from 
1976  to  1979.  Order  73  handlers 
accounted  for  87  percent  of  the  total 
sales  in  the  marketing  area  in  1976.  and 
82  percent  in  1979. 

Most  of  the  remaining  sales  of  fluid 
milk  products  in  the  Order  73  marketing 
area  were  made  by  handlers  regulated 
under  Orders  106  and  64.  During  1976 
through  1979,  annual  sales  by  Order  64 
handlers  ranged  between  six  and  eight 
percent  of  the  total  fluid  milk  sales  in 
the  Order  73  marketing  are*.  Sales  by 
Order  106  handlers  increased  from  five 
percent  to  nine  percent  of  the  total  sales 
of  fluid  milk  pnxlucts  in  the  Order  73 
marketing  area  from  1976  to  1979. 
To  a  large  degree  the  Order  73 
marketing  area  represents  the  sales  area 
of  handlers  operating  distributing  plants 
under  the  order.  Such  handlers  also 


represent  a  substantial  portion  of  the 
total  fluid  milk  sales  in  the  marketing 
area.  Consequently,  it  is  appropriate  to 
include  the  entire  Order  73  marketing 
area  in  the  merged  order. 

There  has  been  a  significant  sales 
area  expansion  by  handlers  operating 
distributing  plants  regulated  under 
Order  106.  While  such  distributing 
plants  continued  to  account  for  a 
substantial  proportion  of  the  total  fluid 
milk  sales  in  the  marketing  area,  the 
proportion  of  sales  made  in  the  area  by 
Order  106  handlers  declined.  For 
example,  the  proportion  of  the  Order  106 
handlers'  sales  within  the  marketing 
area  declined  steadily  from  71  percent  in 
1976  to  64  percent  in  1979.  However, 
such  sales  represented  93  percent  of  the 
total  fluid  milk  sales  in  the  Order  106 
marketing  area  in  1976  and  89  percent  of 
the  total  in-area  sales  in  1979. 

In  addition  to  accounting  for  most  of 
the  sales  in  the  Order  106  marketing 
area,  the  proportion  of  die  Order  106 
handlers'  sales  outside  the  mariceting 
area  increased  from  29  percent  in  197B 
to  36  percent  in  1979.  The  proportion  of 
such  handlers'  total  sales  in 
nonfederally  regulated  areas  increased 
from  16  percent  in  1976  to  19  percent  in 
1979  while  the  proportion  of  sales  in 
other  order  areas  increased  from  12 
percent  to  17  percent  over  the  same 
period.  In  December  1979,  seven  of  the 
eight  distributing  plants  regulated  under 
Order  106  had  sales  in  noi^ederally 
regulated  territory  and  six  had  sales 
within  the  marketing  area  of  other 
Federal  orders.  Order  106  handlers  had 
sales  in  each  of  the  marketing  areas  of 
the  other  three  orders  proposed  to  be 
merged  and  their  proportion  of  total 
sales  in  the  Order  73  and  Order  104 
mariceting  areas  almost  doubled  from 
1976  to  1979.  Only  in  the  Orders  71 
marketing  area  did  die  proportion  of 
sales  by  Order  106  handlers  decline 
(from  12  percent  in  1976  to  six  percent  in 
1979).  As  previously  stated,  the  decline 
resulted  when  a  fluid  milk  plant 
previously  regulated  under  Order  106 
became  regulated  under  Order  71.  Order 
106  handlers  also  distributed  fluid  milk 
products  in  the  marketing  areas  of 
Orders  64, 128.  and  132. 

In  contrast  to  the  sales  area 
expansion  of  Order  106  handlers,  there 
has  been  a  contraction  in  the  sales  areas 
of  handlers  regulated  under  Order  104. 
Of  the  total  sales  of  Order  104  handlers, 
the  proportion  within  the  Order  104 
mariceting  area  increased  from  71 
percent  in  1976  to  85  percent  iii  1979. 
While  the  proportion  of  out-of-area  sales 
decreased  from  29  percent  to  15  percent, 
it  is  significant  that  the  proportion  of  the 
Order  104  handlers'  total  sales  in 


21694 


Federal  Register    /  Vol.  47.  No.  97  /  Wednesday.  May  19.  1982  /  Proposed  Rnles 


nonfederally  regulated  areas  increased 
from  5  percent  in  1976  to  11  percent  in 
1979.  These  sales  were  made  in  the 
nonfederally  regulated  area  of 
Oklahoma,  primarily  in  competition  with 
handlers  regulated  under  Order  106.  Hie 
proportion  of  sales  by  Order  104 
handlers  in  other  order  areas  decreased 
from  24  percent  in  1976  to  3  percent  in 
1979.  Such  sales  were  made  in  only  the 
Order  106  and  Order  132  marketing 
areas  in  1979. 

Although  Order  104  handlers 
distributed  an  increasing  proportion  of 
their  sales  within  the  Red  River  Valley 
marketing  area  from  1976  to  1979,  such 
sales  represented  a  smaller  proportion 
of  the  total  fhiid  milk  sales  in  the 
marketing  area.  The  Order  104  handlers' 
share  of  the  total  sales  widdn  the 
mariceting  area  declined  steadity  frtim  50 
percent  in  1976  to  30  percent  In  1979. 
During  the  same  period,  the  proportion 
of  total  Qass  I  sales  in  the  Order  104 
marketing  area  by  Order  106  handlers 
increased  from  20  percent  to  39  percent 
and  sales  by  Order  128  handlers 
increased  from  22  percent  to  30  percent 

As  the  result  of  changes  in  their 
distribution  areas,  handlers  regulated 
under  Orders  104, 106  and  120  now 
account  for  almost  all  of  the  fluid  milk 
sales  in  the  Order  104  marketing  area. 
The  greatest  degree  of  orerlap  is 
between  handlers  regulated  under 
Orders  106  and  104.  However,  the 
largest  portion  of  the  Order  104  maricef  s 
fluid  milk  requirements  is  supplied  by 
handlers  regulated  under  Order  108. 
Furthermore,  the  out-of-area  sales  by 
Order  104  handlers  are  in  nonfederally 
regulated  areas  in  Oklahoma  in 
competition  wiA  Order  106  handlers. 

The  record  evidence  indicates  diat  the 
Order  104  marketing  area  does  not 
represent  the  basic  sales  area  of 
handlers  regulated  under  the  order.  The 
current  mariceting  area,  which  consists 
of  17  Oklahoma  counties  and  seven 
Texas  counties,  contahu  two  primary 
sales  areas.  The  17  Oklahoma  counties 
are  supplied  primarily  by  handlers 
regidated  under  Orders  104  and  108.  The 
seven  Texas  counties  are  supplied 
primarily  by  handlers  regulated  under 
Order  126. 

The  boundary  Hne  separating  the  two 
areas,  i.e.,  the  Red  River,  is  a  natural 
geographic  boundary  that  forms  the 
dividing  line  between  the  States  of 
Texas  and  Oklahoma.  The  existence  of 
this  natural  boundary  is  probably  the 
most  valid  reason  why  there  are  limited 
sales  in  the  17  Oklahoma  counties  by 
handlers  regulated  under  the  Texas 
order  and  a  corresponding  lack  of  sales 
in  theseven  Texas  counties  by 
Oklahoma  handlers  that  are  regulated 


by  the  Red  River  Valley  and  Oklahoma 
Metropolitan  orders. 

Diuing  November  1978  and  May  and 
November  1978,  the  only  months  for 
which  data  were  available  at  the 
hearing,  most  of  the  sales  in  the 
Oklahoma  counties  of  the  Order  104 
marketing  area  were  made  by  Order  104 
and  Order  108  handlers.  During  the 
-  same  period,  most  of  the  sales  in  the 
Texas  counties  of  the  Order  104 
marketing  area  were  made  by  Order  126 
handlers.  With  the  exception  of  the 
Order  104  handler  that  ceased 
operations  in  May  1979,  sales  in  the 
CHdahoma  and  Texas  counties  of  the 
Red  River  Valley  marketing  area  were 
made  by  the  same  handlers  during  each 
of  the  three  months.  The  sales  were 
made  by  eight  Order  128  distributing 
plants,  six  Order  108  distributing  plants 
and  three  Order  104  distributing  plants 
(two  in  November  1979). 

For  the  three  months  combined, 
handlers  regulated  under  Orders  104 
and  108  distributed  over  28.9  million 
pounds  of  fluid  milk  products  in  the 
Order  104  marketing  area.  Of  this  total 
82.5  percent  was  distributed  in  the 
Oklahoma  counties  and  only  17.5 
percent  was  distributed  in  the  Texas 
counties.  For  the  most  recent  month 
(November  1979J.  over  85  percent  of 
such  handlers'  sales  was  fn  the 
Coahoma  counties  while  less  than  15 
percent  was  In  the  Texas  counties. 

The  eight  Older  126  handlers 
distributed  OTer  9.8  million  pounds  of 
fluid  milk  products  for  the  three  months 
combined  in  the  Order  104  marketing 
area.  Of  this  total,  only  1.7  million 
pounds,  or  17.9  percent  of  the  Order  126 
bander's  sales,  were  in  Oklahoma  while 
over  8  million  pounds,  or  82.1  percent, 
were  distributed  In  the  Texas  counties. 
For  the  most  recent  month  (November 
1979],  less  than  16  percent  of  such 
handlers'  sales  was  in  the  Oklahoma 
counties  v/i^a  over  84  percent  was  in 
the  Texas  counties. 

In  view  of  the  limited  intermarket 
relationship  between  handlers  with 
sales  in  the  17  Oklahoma  counties  and 
handlers  with  sales  in  the  seven  Texas 
counties,  the  Order  104  marketing  area 
should  not  be  merged  in  its  entirety  with 
the  marketing  areas  of  the  other  three 
orders  proposed  herein  to  be  merged. 
Instead,  only  Ae  17  Oklahoma  counties 
should  be  mei:ged  with  the  marketing 
areas  of  Orders  71,  73  and  108.  The 
seven  Texas  counties  should  be  added 
to  the  marketing  area  of  the  Texas 
order,  llis  division  of  the  Order  104 
marketing  area  and  the  merger  of  the 
Texas  portion  with  the  marketing  area 
of  the  Texas  order  will  result  In  an 
expanded  maricetfng  area  that  covers 


the  basic  sates  area  of  handlers 
regulated  under  the  Texas  order. 
Similarly,  the  inclusion  of  the  17 
Oklahoma  counties  in  the  marketing 
area  of  the  Southwest  Plains  order  will 
result  in  a  marketing  area  that  is 
supplied  primarily  by  handlers  who 
would  be  regulated  under  such  order. 

The  Texas  counties  of  Archer.  Baylor, 
Clay,  Hardeman.  Montague,  Wichita 
and  Wilbarger  that  £ire  to  be  added  to 
the  marketing  area  of  Order  126  should 
be  included  in  a  minus  12-cent  per 
hundredweight  zone  under  Order  126. 
This  will  result  in  a  Class  I  difiwential 
of  $2.20  at  plants  located  in  ttie  tevea- 
county  area.  Such  location  pricing  is 
indentical  to  that  currently  provided 
tmder  Order  126  for  this  i 


The  merged  order  adopted  herein 
continues  the  use  of  the  part  number  for 
the  present  Oklahoma  Mfetropolitan 
order.  Part  1106.  The  amended  Part  1108, 
upon  issuance,  would  supersede  Parts 
1071, 1073.  and  1104. 

Although  the  present  four  orders 
would  no  longer  exist  upon  effectuation 
of  the  Southwest  Plains  order,  tliis 
merger  action  is  not  intended  to 
preclude  the  con^iletioa  of  those 
procedures  that  would  otherwise  have 
existed  under  the  separate  orders  with 
repect  to  milk  handled  prior  to  the 
effective  date  of  the  merger.  Such 
procedures,  which  would  need  to  be 
carried  out  after  the  merger  date, 
include  the  announcement  of  certain 
class  prices  aitd  butterfat  differentials, 
submission  of  reports,  computation  of 
uniform  prices,  payment  at  obligatkuM, 
and  veriHcation  activities.  The 
provisions  of  the  merged  order  would 
apply  only  (o  that  milk  bandied  after  the 
effective  date  of  the  mergM. 

3.  Additional  territory  to  be  regulated. 
The  merged  Southwest  Plains  marketing 
area  should  be  expanded  to  include  all 
territory  within  the  State  of  Oklahoma. 
All  territory  occupied  by  government 
(municipal  State  or  Federal) 
reservations,  installations,  institutions 
or  other  similar  establishments,  if  any 
party  thereof  is  within  any  of  the 
designated  counties  of  the  Southwest 
Plains  marketing  area,  likewise  should 
be  a  part  of  such  marketing  area.  Such 
marketing  area  expansion  involves  all  or 
portions  of  Oklahoma  counties.  Twelve 
of  the  59  counties  are  partially  within 
the  Oklahoma  Metropolitan  marketing 
area  and  one  coxmty  (Beckham]  is  in  the 
Texas  Panhandle  marketing  area.  The  48 
remaiidng  counties  are  not  part  of  any 
Federal  order  marketing  area. 

The  population  of  Oklahoma  as  of 
April  1. 1980.  was  slightly  over  3 
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million.*  Of  this  total,  about  63  percent 
was  within  the  marketing  areas  of 
Orders  104, 106  and  132."  The  population 
of  the  unregulated  territory  to  be  added 
is  estimated  to  be  1.1  million,  or  about 
37  percent  of  the  State's  population. 
About  30  percent  of  the  State's 
population  is  in  the  46  totally 
unregulated  counties  and  7  percent  is  in 
the  unregulated  parts  of  the  12  counties 
that  are  partly  within  the  Order  106 
marketing  area. 

AMPI  proposed  that  the  entire  State 
of  Oklahoma  be  included  within  the 
marketing  area  because  handlers 
regiilated  under  the  fo\a  orders  to  be 
merged  are  the  primary  distributors  of 
fluid  milk  products  throughout  the  State. 
Also,  Al^I  proposed  that  the  marketing 
area  be  deHned  in  terms  of  the  entire 
area  within  the  State  rather  than  in 
terms  of  the  major  population  centers, 
as  is  currently  provided  under  Order 
106. 

The  unregulated  territory  in 
Oklahoma  should  be  added  to  the 
marketing  area  of  the  merged  order 
because  handlers  who  would  be 
regiilated  under  the  merged  order  are 
the  principal  distributors  of  fluid  milk 
products  in  such  unregulated  area.  At 
the  time  of  the  hearing,  11  handlers 
regulated  under  the  four  orders  to  be 
merged  distributed  fluid  milk  products  in 
the  unregulated  area  of  Oklahoma.  Eight 
of  the  handlers  were  regulated  under 
Order  106,  two  were  regulated  under 
Order  73  and  one  was  regulated  under 
Order  104. 

Data  concerning  the  extent  to  which 
handlers  regulated  under  the  four  orders 
distribute  fluid  milk  products  in 
uiu-egulated  territory  were  presented  in 
terms  of  two  groups  of  counties — 28 
counties  in  eastern  Oklahoma  and  23 
counties  in  western  Oklahoma.  The  28 
eastern  counties  included  the  following: 


Adair 

Muskogee 

Atoka                                 Nowata 

Cherokee 

Okfuakee 

Choctaw 

Okmulgee 

Craig 

Osage 

Creek 

OtUwa 

Delaware 

Payne 

HaskeU 

Pittsburg 

Kay 

Pushmataha 

Latimer 

Rogers 

Le  Flore 

Sequoyah 

Mayea 

Tulsa 

McCurtatai 

Washington 

Mclntoab 

Wagoner 

'Official  notice  is  taken  of  "Advance  Reports; 
1980  Census  of  Population  and  Housing".  PHC80-V- 
38,  Bureau  of  the  Census,  U.S.  Department  of 
Commerce,  Issued  March  1981. 

•Official  notice  is  taken  of  "Federal  Milk  Order 
Market  Statistics,  1980  Annual  Summary." 
Statistical  Bulletin  Number  S70,  Agricultural 
Marketing  Service,  U.S.  Department  of  Agriculture, 
issued  |uly  1981. 


Handlers  regulated  under  the  four 
orders  proposed  to  be  merged  account 
for  over  81  percent  of  the  total  fluid  milk 
sales  in  the  28  counties. "Most  of  the 
remaining  sales  are  made  by  three 
Order  62  [St.  Louis-Ozarks]  handlers 
who  account  for  just  over  15  percent  of 
the  total  fluid  miUc  sales  in  the  28-county 
area. 

On  an  individual  coimty  basis, 
handlers  regulated  under  the  four  orders 
accoimt  for  55  percent  or  more  of  the 
total  sales  in  22  of  the  28  counties.  In  the 
remaining  six  counties  (Adair, 
Delaware,  Haskell,  LeFlore,  McCurtain 
and  Sequoyah),  handlers  under  the  four 
orders  had  less  than  50  percent  of  the 
sales  in  such  counties. 

In  Le  Flore  and  McCurtain  Counties,  it 
is  estimated  that  handlers  regulated 
under  the  four  orders  accoimt  for  38  and 
40  percent,  respectively,  of  the  total  fluid 
milk  sales,  the  proportion  of  sales  in 
these  counties  by  handlers  regulated 
imder  the  four  orders  is  greater  than  the 
proportion  of  sales  made  by  any  other 
group  of  banders.  In  Le  Flore  County, 
Order  62  handlers'  sales  are  estimated 
to  represent  29  percent  of  the  total 
coimty  sales  and  a  handler  regulated 
under  Order  102  (Ft  Smith,  Arkansas) 
accoimts  for  30  percent  of  the  total 
sales.  In  McCurtain  Coimty,  it  is 
estimated  that  an  Order  126  handler 
accounts  for  24  percent  of  the  sales 
while  three  plants  operated  by  handlers 
who  are  not  fully  regulated  under  any 
Federal  order  account  for  34  percent  of 
the  sales. 

The  percentage  of  sales  in  the 
remaining  four  counties  by  handlers 
regulated  under  the  four  orders  is 
estimated  at  35  percent  of  the  total  sales 
in  Adair,  Delaware,  and  Haskee 
Counties  and  30  percent  in  Sequoyah 
County.  It  is  estimated  that  Order  62 
handlers  account  for  60  percent  of  the 
sales  in  Adair  County,  65  percent  in 
Delaware  County,  50  percent  in  Haskell 
County  and  46  percent  of  the  sales  in 
Sequoyah  County.  It  is  also  estimated 
that  an  Order  102  handler  accounts  for 
24  percent  of  the  sales  in  Sequoyah 
County. 

The  entire  28-oounty  area  represents  a 
substantial  distribution  area  of  handlers 
regulated  under  the  four  orders  and  all 
of  the  territory  within  this  area  that  is 
now  regulated  under  any  order  should 
be  included  in  the  Southwest  Plains 
marketing  area.  Inclusion  of  the  entire 


"The  28-coanty  area  inchidfls  some  territory  that 
is  currently  in  federally  regulated  marketing  areas. 
Choctaw  and  Pushmataha  Counties  are  currently  in 
tlMOrder  104  marketing  area  and  Tulsa  County  is  in 
the  Order  108  marketing  area.  Also,  parts  of 
Cherokee,  Creek.  Kay.  Muskogee,  Osage,  Payne, 
and  Pittsburg  Counties  are  ia  the  Order  108 
marketing  area. 


area  in  the  Southwest  Plains  order  will 
result  in  an  easily  identifiable  marketing 
area  boundary  and  will  encompass  all  of 
the  principal  sales  areas  of  regulated 
handlers. 

The  inclusion  of  the  28-county  area 
would  result  in  a  dairy  located  at  Mena. 
Arkansas,  becoming  a  partially 
regulated  distributing  plant  under  the 
Southwest  Plains  order.  Also,  two  plants 
located  at  Texarkana,  Texas,  have  sales 
in  portions  of  the  28-county  area  and  on 
the  basis  of  evidence  in  the  record 
would  be  partially  regulated  distributing 
plants  under  the  Southwest  Plains  order 
as  a  result  of  including  the  28  counties  in 
the  marketing  area. 

There  was  no  testimony  offered  at  the 
hearing  in  opposition  to  including  the 
entire  28-county  area  in  the  Southwest 
Plains  marketing  area.  However,  in  his 
brief,  a  handler  who  indicated  his  plant 
would  be  partially  regulated  under  the 
Southwest  Plains  order  opp>osed 
including  in  the  marketing  area  the  six 
counties  in  which  regulated  handlers 
imder  the  four  orders  do  not  have  a 
majority  of  the  sales.  The  handler 
contends  that  there  is  no  evidence  v4 
disorderly  marketing  conditions  that 
would  necessitate  including  these 
counties  in  the  Southwest  Mains 
marketing  area. 

Evidence  in  the  record  indicates  that 
the  opposing  handler  distributes  fluid 
milk  products  in  only  one  of  the  six 
counties,  namely  McCurtain. 
Furthermore,  the  record  indicates  diat 
the  handler's  sales  in  the  county  would 
not  be  sufficient  to  result  in  full 
regulation  of  the  handler's  plant  under 
the  merged  order.  Consequently,  there  is 
no  compelling  reason  to  exclude  these 
counties  from  the  marketing  area. 

TTie  previously  mentioned  23-county 
area  in  western  Oklahoma  also  sboold 
be  added  to  the  Southwest  Plains 
marketing  area."  These  counties  are: 

Alfalfa  Harmon 

Beaver  Harper 

Beckham  Kingfisher 

Bleine  Logaa 

Canadian  Maior 

Qmarron  Noble 

Custer  Roger  Kfilis 

Dewey  Texas 

Ellis  WaahiU 

Garfield  Woods 

Grant  Woodward 
Greer 

Fluid  milk  sales  in  each  of  the  above 
counties  are  made  primarily  by  handlers 
regulated  under  Orders  73  and  106.  A 
handler  regulated  under  the  Texas 
Panhandle  order  distributes  in  two  of 
the  counties  (Cimarron  and  Texas)  but 
such  sales  would  not  result  in  the 


"  Parts  of  Garfield  and  Logan  Counbes  are 
'^uimtly  included  in  the  Order  106  marketing 


21696 Federal  Register    /  Vol.  47.  No.  97  /  Wednesday.  May  19.  1962  /  Proposed  Rules 


handler  becoming  regulated  under  the 
Southwest  Plains  order. 

Beckham  County  is  currently  in  the 
marketing  area  of  the  Texas  Panhandle 
order.  However,  no  handlers  regulated 
under  that  order  distribute  fluid  milk 
products  in  Beckham  County.  Most  of 
the  sales  in  the  county  are  by  handlers 
regulated  under  Order  106.  On  this 
basis,  it  is  concluded  that  Beckham 
County  should  be  removed  from  the 
marketing  area  of  the  Texas  Panhandle 
order  and  included  in  the  marketing 
area  of  the  Southwest  Plains  order.  The 
other  22  counties  of  the  23  counties  in 
western  Oklahoma  should  also  be 
included  in  the  Southwest  Plains 
marketing  area  because  the  counties  are 
within  the  distribution  areas  of  Order 
106  and  Order  73  handlers  who  would 
be  regulated  under  the  proposed  order. 

In  addition  to  the  28  counties  and  the 
23  counties  previously  mentioned,  11 
additional  Oklahoma  counties  should  be 
included  in  the  Southwest  Plains 
marketing  area.'* These  counties  are: 
Cleveland  Oklahoma 

Coal  Pawnee 

Garvin  Pontotoc 

Hugite*  Pottawatomie 

Unioob  Seminole 

McClaln 

The  11  cotuities  are  completely 
siuTounded  by  territory  that  would  be 
included  in  the  marketing  area.  Under 
such  circumstances,  it  is  reasonable  to 
assume  that  sales  in  such  area  would  be 
made  primarily  by  handlers  who  would 
be  regulated  under  the  merged 
marketing  order.  Accordingly,  the  11- 
county  area  should  be  included  in  the 
merged  order.  Accordingly,  the  11- 
county  area  should  be  included  in  the 
merged  marketing  area. 

Although  some  of  the  route 
disposition  of  regulated  handlers  will 
extend  beyond  the  boundaries  of  the 
merged  marketing  area,  it  is  neither 
practical  nor  reasonable  to  extend  the 
regulated  area  to  cover  all  areas  where 
a  handler  has  or  might  develop  some 
route  disposition.  Nor  is  it  necessary  to 
do  so  to  accomplish  effective  regulation 
under  the  order.  The  marketing  area 
herein  proposed  ia  a  practical  one  in 
that  it  encompasses  the  great  bulk  of  the 
fluid  milk  sales  areas  of  handlers  that 
would  be  regulated  under  the  merged 
order.  On  the  basis  of  the  record 
evidence,  the  inclusion  of  Beckham 
Coimty.  Oklahoma,  and  the  presently 
unregulated  territory  in  the  State  of 
Oklahoma  in  the  merged  marketing  area 
would  not  result  in  the  full  regulation  of 
any  additional  plants. 


"  Parts  of  aeveland.  Oklahoma,  and 
Pottawatomie  Countlaa  are  currently  in  the  Order 
106  marketing  area. 


All  producer  milk  received  at 
regulated  plants  must  be  made  subject 
to  classiHed  pricing  under  the  order, 
however,  regardless  of  whether  it  is 
disposed  of  within  or  outside  the 
marketing  area.  Otherwise,  the  effect  of 
the  order  would  be  nullified  and  orderly 
marketing  would  be  jeopardized. 

If  only  a  regulated  handler's  "in-area" 
sales  were  subject  to  classification, 
pricing  and  pooling,  a  regulated  handler 
with  Class  I  sales  both  inside  and 
outside  the  marketing  area  could  assign 
any  value  he  chooses  to  his  outside 
sales.  He  thereby  could  reduce  the 
average  cost  of  all  his  Class  I  milk 
below  that  of  other  regulated  handlers 
having  all,  or  substantially  all  of  their 
Class  I  sales  within  the  marketing  area. 

Unless  all  milk  of  such  a  handler  were 
fully  regulated  under  the  order,  he  in 
effect  would  not  be  subject  to  effective 
price  regulation.  The  absence  of 
elective  classification,  pricing  and 
pooling  of  such  milk  would  disrupt 
orderly  marketing  conditions  within  the 
regulated  marketing  area  and  could  lead 
to  a  complete  breakdown  of  the  order.  If 
a  pool  handler  were  free  to  value  a 
portion  of  his  milk  at  any  price  he 
chooses,  it  would  be  impossible  to 
enforce  uniform  prices  te  all  fully 
regulated  handlers  or  a  uniform  basis  of 
payment  to  the  producers  who  supply 
the  market.  It  is  essential,  therefore,  that 
the  order  price  all  the  producer  milk 
received  at  a  pool  plant  regardless  of  the 
point  of  disposition. 

4(a)  Milk  to  be  priced  and  pooled.  It  is 
necessary  to  designate  clearly  what  milk 
and  whidi  persons  would  be  subject  to 
the  merged  order.  This  is  accomplished 
by  providing  definitions  to  describes  the 
persons,  plants  and  milk  to  which  the 
applicable  provisions  of  the  order  relate. 

The  following  definitions  included  in 
the  order  will  serve  to  identify  the 
specific  types  of  milk  and  milk  products 
to  be  subject  to  regulation  and  the 
persons  and  facilities  involved  with  the 
handling  of  such  milk  and  milk  products. 
Definitions  relating  to  handling  and 
faciUties  are  "route  disposition," 
"plant,"  "distributing  plant,"  "supply 
plant,"  "pool  plant"  and  "nonpool." 
Definitions  of  persons  include 
"producer,"  "handler."  "producer- 
handler"  and  "cooperative  association." 
Definitions  relating  to  milk  and  milk 
products  include  "producer  milk,"  "fluid 
milk  product,"  "fluid  cream  product" 
"filled  milk"  and  "other  source  milk."  A 
number  of  these  definitions  were  of 
particular  issue  at  the  hearing  and  are 
discussed  below. 

Route  disposition.  A  "route  ~ 

disposition"  definition  should  be 
provided  in  the  merged  order.  The 


definition  provided  in  each  of  the  four 
orders  to  be  merged  varies  slightly.  The 
definition  proposed  for  the  merged  order 
by  AMPI  includes  any  delivery 
(including  any  delivery  by  a  vendor  or 
disposition  at  a  plant  store]  of  any  fluid 
milk  product  classified  as  Class  I  milk 
other  than  a  delivery  to  a  plant. 

The  definition  adopted  herein  is 
essentially  the  one  proposed  by  AMPI. 
The  principal  change  is  that  the 
definition  has  been  expanded  to  clarify 
what  constitutes  a  dehvery.  As  adopted 
herein,  route  disposition  means  a 
delivery  to  a  retail  or  wholesale  outlet 
(except  to  a  plant)  either  direct  or 
through  any  distribution  facility 
(including  disjMsition  from  a  plant  store, 
vendor  or  vending  machine)  of  a  fluid 
milk  product  classified  as  Class  I  milk. 

PJant.  A  plant  defintion  should  be 
provided  for  the  purpose  of  designating 
the  type  of  milk  handling  facilities  to 
which  the  order  provisions  would  apply. 
None  of  the  four  orders  now  contains  a 
definition  of  a  plant. 

The  plant  definition  adopted  herein 
was  proposed  by  AMH.  As  provided 
herein,  a  plant  would  be  the  land, 
buildings,  facilities,  and  equipment 
constituting  a  single  operating  unit  at 
which  milk  products  are  received, 
processed  or  packaged.  Separate 
facilities  which  are  used  only  as  a 
reload  point  for  transferring  bulk  milk 
from  one  tank  truck  to  another  would 
not  be  a  plant.  Similarly,  separate 
facilities  used  as  intermediary 
distribution  points  in  the  disposition  of 
packaged  fluid  milk  products  would  not 
be  plants. 

Under  the  provisions  adopted  herein, 
producer  milk  would  be  priced  at  the 
plant  where  it  is  physically  received.  It 
is  necessary,  then,  to  have  guidelines  for 
determining  whether  or  not  certain  milk 
handling  facilities  should  be  considered 
as  a  plant.  It  is  not  intended  under  this 
order  that  facilities  used  only  for  the 
reloading  of  milk  from  one  tank  truck  to 
another  be  the  pricing  point  for  milk  so 
handled.  Thus,  milk  that  has  been  picket 
up  at  the  farm,  brought  to  a  reload  point 
and  transferred  to  an  over-the-road 
tanker  for  movement  to  a  processing 
plant  woidd  be  priced  at  the  processing 
plant. 

Distributing  plant.  The  order  should 
define  a  distributing  plant  as  a  plant 
that  is  approved  by  a  duly  constituted 
regulatory  agency  for  the  handling  of 
milk  approved  for  fluid  consumption  and 
in  which  fluid  milk  products  are 
processed  or  packaged  and  from  which 
there  is  route  disposition  in  the 
marketing  area  during  the  month.  The 
definition  adopted  herein  is  essentially 
the  same  as  the  one  proposed  by  AMPI. 
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Three  of  the  four  orders  to  be  merged 
presently  define  a  distributing  plant.  A 
definition  of  a  distributing  plant  should 
be  provided  in  the  merged  order  to 
describe  the  activities  conducted  at  such 
plant  and  to  distinguish  this  type  of 
plant  operation  from  others.  Such 
definition  is  also  heipfol  in  referring  to 
this  particular  type  of  plant  throughout 
the  order. 

Supply  plant.  The  orders  should 
define  a  supply  plant  as  a  plant 
approved  by  a  duly  constituted 
regulatory  agency  for  the  handling  of 
milk  approved  for  fluid  consumption 
from  which  fhiid  milk  products  are 
transferred  or  diverted  to  a  distributing 
plant(s)  during  the  month.  Three  of  the 
four  orders  to  be  merged  define  a  supply 
plant.  The  definition  adopted  herein  is 
patterned  after  one  proposed  by  Kraft,  a 
proprietary  handler  that  operates  a  pool 
supply  plant  on  the  Oklahoma 
Metropolitan  market.  This  definition 
differs  from  the  one  suggested  by  AMPI 
in  that  the  definition  encompasses 
diversions  from  a  supply  plant  to  a 
distributing  plant  As  discussed  in  the 
section  dealing  with  the  qualification 
standards  of  a  pool  supply  plant,  a 
supply  plant  operator  would  be 
permitted  to  divert  a  portion  of  the 
plant's  negular  source  of  supply  directly 
from  the  farms  to  a  distributing  plant  in 
meeting  the  qualification  standards  for  a 
pool  supply  plant.  Consequently,  it  is 
necessary  that  the  supply  plant 
definition  be  broad  enoi^  to 
encompass  such  diversions. 

PoolFhmt.  Essential  to  the  operatirai 
of  a  marketwide  pool  is  the 
establishment  of  minimum  performance 
requirements  to  distinguish  between 
those  plants  substantially  rtigaged  in 
serving  the  fluid  needs  of  the  regulated 
market  and  those  plants  that  do  not 
serve  the  market  in  a  way  or  to  a  degree 
that  warrants  their  sharmg  (by  being 
inchided  in  the  pool)  in  the  Class  I 
utilization  of  the  mai"ket.  The  pooling 
standards  for  distriboting  plants  and 
supply  plants  that  are  contained  in  the 
attached  order  would  carry  o«rt  this 
concept  under  present  marketing 
conditiens. 

The  following  discussion  sets  forth  the 
pooling  standards  that  should  apply  to 
both  types  of  piants.  To  faciKtate  the 
discussion,  it  is  convenient  to  note  at 
this  point  thst  the  pooKng  standards  for 
a  distributing  plant  or  a  supply  plant 
provide  that  the  plant's  required 
association  with  the  market  shall  be 
measured  in  terms  of  the  proportion  of 
its  receipts  that  it  disposed  of  from  the 
plant  ta  this  case,  such  receipts  should 
include  prodccer  miHc  that  is  diverted 
from  the  plant  to  other  plants. 


The  Wichita  order  includes  diversions 
made  by  the  plant  operator  and 
cooperative  association  from  pool 
distributing  plants  and  pool  supply 
plants  to  nonpool  plants  as  receipts  of 
the  plant  from  which  diverted  in  the 
application  of  die  pool  plant  provisions. 
The  Red  River  Valley  and  Oklahoma 
Metropolitan  orders  include  in  the 
receipts  of  a  distributing  plant  and  a 
supply  plant  only  those  diversions  that 
are  made  by  the  plant's  operator  to 
nonpool  plants  and  that  qualify  as 
producer  milk.  The  Neosho  order 
includes  in  the  receipts  of  a  distributing 
plant  the  diversions  made  from  such 
plant  by  the  plant  operator  to  another 
plant  if  such  milk  movements  are 
claimed  as  diversions  by  the  diverting 
handler.  The  Neosho  order  does  not 
include  diversions  frtnn  a  supply  plant 
as  a  receipt  of  such  plant  in  the 
application  of  the  pool  plant  provisions. 

AMPI  supported  the  adoption  of 
provisions  that  would  include  diversions 
from  pool  distriboting  plants  and  pool 
supply  plants  that  are  made  by  the  plant 
operator  to  nonpool  plants  as  producer 
milk  as  receipts  of  the  diverting  plant  in 
the  apphcation  of  the  pool  plant 
provisions.  Kraft  suggested  no  specific 
provisions  with  regard  to  pool 
distributing  plants  but  proposed  that 
receipts  of  a  supply  plant  should  include 
diversions  from  the  supply  plant  to 
nonpool  plants  and  other  pool  plants. 
However,  diversions  received  at  the 
supply  plant  from  other  plants  would  be 
excluded  from  the  supply  plant's 
receipts  in  the  application  of  the  pool 
plant  provisions. 

Milk  that  a  cooperative  bulk  tank 
handler  diverts  from  a  pool  plant  to 
another  plant  also  should  be  included  in 
the  pool  plant's  receipts  for  purposes  of 
determining  Ae  plant's  pool  status. 
Requiring  all  diverted  milk  to  be 
included  as  a  receipt  at  pool  plants  from 
which  diverted  in  determining  their  pool 
status  wiH  insure  the  integrity  of  the 
order  by  requiring  all  producer  milk  to 
be  associated  with  pool  plants. 

Although  diverted  milk  is  not 
physically  received  at  the  plant  from 
which  diverted,  it  is,  nonetheless,  an 
integral  part  of  the  plant's  supply  of 
milk.  Furthermore,  imless  producer  milk 
is  associated  with  a  pool  plant,  the 
pooling  standards  are  weakened.  Such 
standards  are  intended  to  msure  that  the 
milk  supplies  eligible  to  share  in  the 
Class  I  proceeds  in  the  pool  are  those 
that  have  a  reasonable  association  with 
the  Class  I  mai4cet.  Diverted  milk  that  is 
not  associated  with  a  specific  plant  is,  in 
effect,  a  "floating"  supply  of  milk  that 
may  be  used  for  manufacturing 
irrespective  of  the  limitations  that  the 


pooling  standards  are  intended  to  place 
on  the  amount  of  milk  that  may  be 
associated  with  the  pool  for  other  than 
Class  I  uses.  Thus,  when  referring  herein 
to  a  plant's  receipts  used  in  computing 
pooling  percentages,  it  is  intended  thai 
such  receipts  include  producer  milk 
diverted  from  the  plant. 

Along  that  same  line,  milk  diverted  to 
a  supply  plant  frtrai  another  plant  should 
not  be  induded  as  a  receipt  of  milk  at 
the  supply  plant  for  the  purpose  of 
determining  whether  the  plant  qualifies 
as  a  pool  plant.  Since  such  miBc  would 
be  considered  a  part  of  the  total  supply 
of  milk  at  the  plant  from  which  diverted, 
it  should  not  be  included  in  the  supply 
plant's  receipts.  This  will  permit  milk  to 
be  diverted  to  a  supply  plant  with 
mannfactiuing  facilities  for  processing 
without  affecting  the  pool  status  of  the 
supply  plant.  A  pool  supply  plant  with 
manufacturing  capabilities  may 
represent  the  nearest  available  outlet  for 
milk  smplns  to  the  fluid  needs  of  this  or 
another  Federal  order  area. 

No  similar  accommodation  needs  to 
be  made  when  milk  is  diverted  to  a 
distributing  plant.  Since  these  plants  are 
essentially  fluid  bottling  plants,  there 
realty  is  no  reason  to  divert  milk  to 
these  plants  for  any  reason  other  than 
for  bottbng  purposes.  Hence,  all  milk 
physically  received  (including  miflc 
(Averted  to  such  plant)  at  the  plaot 
shoold  be  considered  in  the  plant's  total 
receipts  for  Ae  pupose  of  deteranniflg 
whether  the  distributing  plant  quafifSes 
as  a  pool  plant. 

A  proposal  by  Kraft,  which  is  adopted 
herein,  would  structure  the  Southwest 
Plains  order  to  exclude  bom  the  pool 
plant  definition  a  facility  which  is 
physically  separated  from  the  portion  of 
a  pool  plant  approved  by  a  duly 
constituted  regulatory  agency  for  the 
handling  of  milk  approved  for  fhiid 
consumption.  Kraft's  spokeman 
indicated  that  Kraft  now  operates  a 
plant  with  Grade  A  and  non-Grade  A 
facilities  at  Bentonvifle,  Arkansas,  and 
the  Grade  A  portion  of  the  plant  is 
pooled  as  a  supply  plant  under  the 
Oklahoma  Metropolitan  order. 

AMPI  opposed  the  adoption  of  such  a 
provision  in  the  merged  order.  It  took 
the  positioH  diat  a  Grade  A  operation 
and  a  non-Grade  A  operation  conducted 
within  a  plant  should  be  considered  as  a 
single  plant  operation. 

It  is  noted  that  the  market 
administrator  of  the  Oklahoma 
Metropolitan  order  has  treated  the 
Bentonville  faciUty  as  two  separate 
plant  operations  under  the  current 
provisions  of  the  Oklahoma 
Metropohtan  order  in  the  absence  of 
specific  provisions  requiring  a  different 
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treatment.  The  record  does  not  provide 
a  basis  for  departing  from  this  pooling 
treatment  of  a  "dual"  operation  if  the 
two  types  of  operations  can  be  kept 
separate  for  accounting  purposes  under 
the  order.  It  is  thus  concluded  that  the 
requested  exclusion  should  be  provided 
in  the  merged  order.  Under  the  provision 
adopted,  the  term  "pool  plant"  would 
not  apply  to  a  facility  that  is  physically 
separated  from  the  portion  of  a  plant 
that  is  approved  by  a  duly  constituted 
regualtory  agency  for  the  receiving, 
processing,  or  packaging  of  any  fluid 
milk  product  approved  for  fluid 
consumption. 

Pool  distributing  plant.  Under  the 
adopted  pooling  standards,  any 
distributing  plant  approved  by  a  duly 
constituted  regulatory  agency  for  the 
handling  of  milk  approved  for  fluid 
consumption  would  be  a  pool  plant  if 
during  the  month  at  least  50  percent  of 
its  receipts  of  fluid  milk  products  is 
disposed  of  as  route  disposition.  Also, 
the  plant's  route  disposition  in  the 
marketing  area  must  equal  at  least  10 
percent  of  such  receipts.  The  receipts  of 
fluid  milk  products  to  which  these 
percentages  should  apply  are  receipts 
(including  allowable  diversions]  from 
producers,  cooperatives  acting  as  bulk 
tank  handlers,  other  pool  plants  and 
nonpool  plants. 

The  pooling  standards  for  distributing 
plants  adopted  herein  are  essentially  the 
standards  proposed  by  the  cooperative 
advocating  the  merger  of  the  four  orders. 
The  provisions  are  patterned  after  the 
related  provisions  in  the  Oklahoma 
Metropolitan  order  except  that  the  in- 
area  route  disposition  requirement  is 
established  at  10  percent  of  the  plant's 
receipts  of  fluid  milk  products  instead  of 
15  percent  of  the  plant's  total  route 
disposition.  In  addition,  the  plant's 
receipts  would  include  all  milk  that  is 
diverted  from  the  plant  as  producer  milk 
instead  of  only  that  milk  which  is 
diverted  as  producer  milk  by  the  plant 
operator.  There  was  no  opposition  to  the 
pooling  standards  proposed. 
Furthermore,  there  is  no  indication  that 
the  adopted  pooling  standards  would 
cause  any  distributing  plant  now 
regulated  under  the  four  orders  to  lose 
its  status  as  a  fully  regulated  plant. 

Requiring  that  a  pool  distributing 
plant  dispose  of  on  routes  at  least  50 
percent  of  its  receipts  of  fluid  milk 
products  is  consistent  with  the  general 
supply  situation  for  the  area  under 
consideration.  Except  during  the  months 
of  seasonally  heavy  milk  production, 
milk  supplies  in  the  Southwest  Plains 
market  are  somewhat  short  relative  to 
the  demand  in  the  area  for  Class  I  milk. 
It  is  essential  in  this  circumstance  that 


available  milk  supplies  in  the  market  be 
channeled  primarily  into  fluid  uses.  For 
this  reason,  a  pool  distributing  plant  in 
this  market  should  be  primarily  engaged 
in  the  fluid  milk  business  and  not  in  the 
manufacture  of  milk  products. 

A  plant  distributing  less  than  10 
percent  of  its  receipts  inside  the 
marketing  area  should  not  be  a  fully 
regulated  plant  luider  the  merged  order. 
The  plant  with  a  limited  degree  of 
association  with  the  market  is  not  a 
major  competitive  factor  for  fully 
regulated  handlers  whose  sales  are 
largely  or  entirely  in  the  marketing  area. 
Hence,  full  regulation  of  such  plant  is 
not  necessary  to  assure  the  orderly 
marketing  of  milk  in  the  proposed 
market.  Payment  provisions  applicable 
to  such  a  plant  are  contained  in  the 
attached  order  to  assure  that  route 
disposition  in  the  marketing  area  from 
such  a  plant  is  treated  in  such  a  way  as 
to  minimize  any  building  advantage  on 
raw  milk  that  this  plant  might  have 
relative  to  fully  regulated  handlers.  The 
order  would  require  a  pool  payment  on 
such  sales  equal  to  the  difference 
between  the  order's  Class  I  and  uniform 
price.  As  an  alternative,  the  plant  could 
pay  its  dairy  farmers  the  classified  use 
value  for  all  receipts  or  purchase  from 
any  Federal  milk  order  source  an 
amount  of  milk  classified  and  priced  as 
Class  I  milk  that  is  equivalent  to  such 
operator's  fluid  milk  sales  in  the 
marketing  area.  These  payment 
arrangements  have  been  applicable 
under  each  of  the  four  orders  for  many 
years. 

It  is  possible  that  a  distributing  plant 
may  meet  the  pooling  requirements  of 
two  orders  during  the  same  month.  As 
under  the  present  orders,  the  merged 
order  whould  provide  certain  guidelines 
for  determining  under  which  order  the 
plant  should  be  regulated. 

A  distributing  plant  that  has  route 
disposition  in  two  marketing  areas 
should  be  regulated  in  the  market  in 
which  it  has  the  greater  route  sales. 
However,  if  a  plant  regulated  under  the 
merged  order  should  have  greater  sales 
in  another  market,  the  plant  should 
remain  regulated  under  the  merged 
order  until  the  third  consecutive  month 
in  which  it  has  greater  route  disposition 
in  the  other  marketing  area.  This  should 
limit  the  casual,  disruptive  shifting 
between  orders  on  a  month-by-month 
basis  that  can  occur  when  intermarket 
distribution  results  in  qualifying  a 
distributing  plant  for  pooling  under  more 
than  one  order.  This  procedure,  which 
was  proposed  by  the  merger  proponent, 
is  now  provided  in  the  Wichita.  Red 
River  Valley  and  Oklahoma 
Metropolitan  orders.  The  Neosho  Valley 


order  exempts  the  plant  from  regulation 
the  Brst  month  in  which  it  disposes  of 
more  Class  I  milk  in  another  marketing 
area. 

The  possibiUty  that  a  plant  pooled 
under  the  Southwest  Plains  order  might 
become  pooled  under  one  of  the 
adjacent  orders  does  exist.  The  "lock- 
in"  provision  now  provided  in  three  of 
the  four  orders  to  be  merged  should  be 
included  in  the  merged  order  to  limit  the 
month-to-month  shifts  in  order 
regulation  for  a  plant  with  intermarket 
distribution.  In  addition,  the  merged 
order  should  contain  a  provision  now  in 
the  Red  River  Valley  and  Oklahoma 
Metropolitan  orders  that  allows  a 
handler  to  exclude  military  contract 
sales  in  computing  route  dispositions 
within  Federal  order  marketing  areas. 
The  provisions  should  provide  that  if  the 
operator  of  a  distributing  plant  files  a 
written  application  at  least  15  days  prior 
to  the  date  for  which  a  determination  is 
to  be  effective,  the  Secretary  may 
determine  that  for  pooling  purposes  the 
route  dispositions  in  the  Southwest 
Plains  marketing  area  from  the  plant 
shall  exclude  (for  a  specified  period  of 
time]  route  disposition  made  under 
limited-term  contracts  to  government 
bases  and  insititutions.  The  adoption  of 
such  provision  will  limit  the  shifts  in 
order  regulations  that  might  otherwise 
occur  for  a  plant  that  acquired  a  shori- 
term  government  contract. 

Pool  Supply  plant.  Any  plant 
approved  by  a  duly  constituted 
regulatory  agency  for  the  handling  of 
milk  approved  for^fluid  consumption 
that  does  not  qualify  as  a  pool 
distributing  plant  should  be  a  pool  plant 
in  any  month  in  which  50  percent  or 
more  of  its  receipts  of  milk  from  dairy 
farmers  (including  the  milk  diverted 
from  the  plant  as  a  producer  milk  but 
excluding  milk  diverted  to  such  plant] 
and  cooperative  associations  acting  as 
bulk  tank  handlers  is  transferred  (or 
diverted  within  specified  limits]  in  the 
form  of  fluid  milk  products  to  pool 
distributing  plants.  However,  any  supply 
plant  that  is  pooled  during  each  of  the 
months  of  September  through  January 
should  continue  to  qualify  as  a  pool 
plant  during  each  of  the  following 
months  of  February  through  August 
without  meeting  the  50  percent 
requirement  if  at  least  20  percent  of  its 
receipts  is  shipped  to  pool  distributing 
plants.  A  plant  not  meeting  the  20 
percent  shipping  requirement  during  any 
month  of  the  February-August  period 
should  qualify  as  a  pool  supply  plant  in 
any  remaining  monUi  of  such  period 
only  by  shipping  not  less  than  50  percent 
of  its  receipts  to  pool  distributing  plants. 
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The  order  also  should  provide  that  the 
Director  of  the  Dairy  Division 
(Agricultural  Marketing  Service,  U.S. 
Department  of  Agriculture)  may 
temporarily  increase  or  decrease  the 
supply  plant  shipping  percentages  by  up 
to  10  percentage  points  during  any 
month  if  it  is  determined  that  any 
additional  shipments  are  needed  or  that 
excessive  shipments  are  likely  to  be 
made. 

In  addition,  the  order  should  permit 
the  operator  of  a  plant  that  is  located 
within  the  marketing  area  or  in  a  coimty 
adjacent  to  the  marketing  area  to 
include  as  qualifying  shipments  from  a 
supply  plant  milk  that  is  diverted  by  the 
plant  operator  from  such  plant  to  pool 
distributing  plants.  However,  a  supply 
plant  operator  should  only  be  permitted 
to  meet  up  to  60  percent  of  the  qualifying 
shipments  for  each  month  of  the  year  by 
diverting  producer  ^ilk  from  the  supply 
plant  to  pool  distributing  plants.  The 
remaining  qualifying  shipments  for  each 
month  would  have  to  be  met  by 
transferring  milk  from  the  supply  plant 
to  pool  distributing  plants. 

The  four  orders  now  require  that  50 
percent  of  a  supply  plant's  receipts  from 
dairy  farmers  must  be  shipped  to  pool 
distributing  plants  if  the  supply  plant  is 
to  qualify  as  a  pool  plant  The  Neosho 
Valley  and  Wichita  orders  provide  for 
automatic  pool  plant  qualification  for 
supply  plants  during  the  months  of  flush 
production  for  plants  that  qualified  as 
pool  supply  plants  during  the 
immediately  preceding  months  of  short 
production.  The  Red  River  Valley  and 
Oklahoma  Metropolitan  orders  provide 
that  a  supply  plant  that  qualified  as  a 
pool  plant  during  each  of  the  months  of 
September-December  shall  be  pooled 
during  the  following  months  of  January- 
August  if  at  least  20  percent  of  the 
plant's  receipts  are  shipped  to  pool 
distributing  plants  during  each  of  such 
months. 

AMPI  proposed  that  a  supply  plant  be 
a  pool  plant  in  any  month  in  which  60 
percent  or  tnore  of  its  receipts  of  milk 
directly  from  dairy  farmers  (including 
diversions  of  milk  as  producer  milk  by 
the  plant  operator)  is  moved  to  pool 
distributing  plants.  Under  the  proposal, 
a  supply  plant  that  qualified  as  a  pool 
plant  during  each  of  the  months  of 
September  through  January  would 
continue  to  qualify  as  a  pool  supply 
plant  in  the  succeeding  months  of 
February  through  August  if  its  shipments 
to  pool  distributing  plants  exceeded  40 
percent  of  its  receipts  during  each 
month.  A  plant  that  did  not  meet  the  40 
percent  shipping  requirement  during  any 
month  of  February-August  would  not  be 
a  pool  supply  plant  in  any  subsequent 


month  of  such  period  unless  the  plant 
shipped  60  percent  of  its  receipts  to  pool 
distributing  plants. 

AMPI's  representative  stated  that 
higher  shipping  standards  for  pool 
supply  plants  are  needed  during  the 
months  of  September-January  because 
distributing  plants  have  the  greatest 
need  for  milk  during  such  months. 
During  the  subsequent  months  of 
February-August,  the  cooperative's 
spokesman  indicated,  a  lower  shipping 
standard  should  be  estabUshed.  He  held 
that  the  minimum  shipping  standard  for 
such  months  should  be  at  least  40 
percent  of  the  plant's  producer  receipts 
since  it  has  been  necessary  during  these 
months  for  AMPI  to  ship  a  much  higher 
percentage  of  its  producer  milk  to  pool 
distributing  plants  to  meet  their  fluid 
milk  requirements. 

Kraft  opposed  the  60  percent  shipping 
standard  proposed  by  AMPI  on  the 
grounds  that  such  level  of  performance 
could  result  in  supply  plants  being 
required  to  furnish  a  greater  proportion 
of  their  receipts  to  supply  the  market'* 
fluid  needs  than  is  required  of 
distributing  plants  with  a  high  Class  II 
and  Class  III  use.  In  addition.  Kraft 
testifled  that  a  higher  performance  level 
could  inhibit  the  possible  entry  of  new 
dairy  farmer  suppliers  to  the  market.  In 
support  of  its  position.  Kraft  contended 
that  as  dairy  farmers  who  furnish  the 
current  manufacturing  grade  milk  supply 
at  its  manufacturing  plant  in  BentonvUle, 
Arkansas,  convert  to  the  production  of 
Grade  A  milk,  such  milk  will  be 
available  as  a  potential  reserve  supply 
for  Federal  order  markets.  Kraft 
contended  that  an  increase  in  the 
performance  standards,  as  proposed  by 
AMPI,  would  preclude  this  new 
production  as  a  supply  for  the  merged 
market  as  long  as  the  dairy  farmers 
continue  to  supply  Kraft  since  Kraft 
woidd  not  be  able  to  meet  the  higher 
shipping  standard. 

Kraft  proposed  that  the  current 
provisions  of  the  Oklahoma 
Metropolitan  order  for  pooling  a  supply 
plant  be  continued  in  the  merged  order. 
Kraft  proposed,  in  addition,  during  any 
month  in  which  a  50  percent  shipping 
standard  must  be  met  that  any  supply 
plant  be  permitted  to  meet  up  to  60 
percent  of  such  shipping  percentage  by 
shipments  directly  from  the  farm  to  pool 
distributing  plants.  In  support  of  its 
position.  Kraft  noted  that  its  supply 
plant  at  Bentonville.  Arkansas,  receives 
milk  from  producers  located  in 
southwestern  Missouri,  northwestern 
Arkansas  and  southeastern  Kansas  for 
shipment  to  a  pool  distributing  plant 
located  at  Ponca  City,  Oklahoma.  Kraft's 
representative  noted  that  50  percent  or 


more  of  the  supply  plant's  Grade  A 
receipts  could  move  direcUy  from  the 
farm  to  the  distributing  plant,  when 
needed,  at  a  substantial  savings  in 
hauling  costs  and  energy  use.  The  actual 
mileage  that  could  be  saved  by  moving 
milk  in  this  manner  was  estimated  by 
Kraft  to  be  9,200  miles  per  month. 

Kraft  noted  that  under  current 
provisions  milk  produced  on  farms 
located  between  a  supply  plant  and  the 
distributing  plant  to  which  such  milk  is 
shipped  must  be  picked  up  at  the 
producers'  farms,  hauled  from  the  farms 
to  the  supply  plant  (located  in  the 
opposite  direction  of  the  distributing 
plant),  received  at  the  supply  plant  and 
reloaded  for  transportation  to  the 
distributing  plant  In  addition  to 
minimizing  hauling  costs,  Kraft 
indicated  that  direct  shipments  from 
farms  to  distributing  plants  would 
eliminate  the  expense  of  unloading  milk 
at  the  supply  plant  for  the  purpose  of 
associating  such  milk  with  the  market 

Although  Kraft  held  that  the  current 
shipping  standards  for  supply  plants 
under  the  Oklahoma  Metropolitan  order 
represent  an  adequate  assoidation  with 
the  market  it  suggested  that  the  Director 
of  the  Deiiry  Division  be  given  the 
authority  to  adjust  the  supply  plant 
performance  standards  upward  or 
downward  by  10  percentage  points  in 
the  event  that  at  some  future  time  an 
adjustment  was  needed.  Kraft  noted  that 
the  use  of  such  provision  would  provide 
greater  flexibilify  in  dealing  in  a  timely 
manner  with  any  potential  changes  in 
supply-demand  relationships  that  could 
not  be  predicted  at  the  time  of  the 
hearing. 

During  December  1979,  the  most 
recent  month  for  which  data  were 
available,  there  was  only  one  supply 
plant  associated  with  the  orders 
proposed  to  be  merged.  The  supply 
plant  which  was  operated  by  Kraft  was 
a  pool  plant  under  the  Oklahoma 
Metropolitan  order. 

The  piupose  of  pooling  standards  for 
supply  plants  is  to  distinguish  between 
those  plants  substantially  engaged  in 
serving  the  fluid  milk  needs  of  the 
regulated  market  and  those  plants  that 
do  not  serve  the  market  to  a  degree  that 
warrants  their  sharing,  through  pooling, 
in  the  market's  Class  I  returns.  "The 
standards  also  must  assure  that  supply 
plants  associated  with  the  market  will 
ship  milk  to  distributing  plants  at  the 
times  and  in  the  quantities  needed  to 
nfeet  fluid  use  requirements.  However, 
supply  plant  standards  should  not  be  so 
high  as  to  encourage  the  shipment  of 
substantial  quantities  of  milk  in  excess 
of  fluid  milk  needs. 
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The  record  of  this  proceeding 
indicates  that  the  current  standards  for 
pooling  supply  plants  under  the 
Oklahoma  Metropolitan  order  are 
appropriate  for  the  merged  order  with 
minor  exceptions.  The  months  when 
supply  plants  are  required  to  make 
increased  shipments  to  pool  distributing 
plants  should  be  expanded  to  include 
January.  In  addition,  the  plant's  receipts 
upon  which  shipping  percentages  are 
based  should  include  all  milk  diverted 
from  the  plant  as  producer  milk  but 
should  not  include  milk  that  is  diverted 
to  such  plant  Furthermore,  the  order 
should  provide  for  the  temporary 
upward  or  downward  adjustment  of  the 
shipping  percentages  by  the  Director  of 
the  Dairy  DivisioiL 

The  pool  supply  plant  shipping 
standards  adopted  herein  generally 
meet  the  objectives  of  Kraft  and  AMPi. 
In  general,  the  standards  reflect  the 
standards  proposed  by  Kraft  At  the 
same  time,  the  inclusion  of  a  provision 
providing  for  a  temporary  upward 
adjustment  in  shipping  percentages  in 
the  event  that  distributing  plants  need 
additional  milk  supplies  woidd  allow  the 
standards  for  the  months  of  September- 
January  to  be  adjusted  upward  to  the 
level  proposed  by  AMPI.  For  the  months 
of  February-August  the  pooling 
standards  adopted  herein  could  be 
adjusted  upward  to  within  10  percentage 
points  of  the  level  proposed  by  AMPL 
The  need  for  a  higher  level  of  shipments 
can  be  reviewed  at  a  later  time  after  an 
opportimity  to  gain  marketing 
experience  under  the  merged  order. 

Pool  supply  plants  should  be  required 
to  make  qualifying  shipments  during  the 
month  of  January  at  the  same  level 
required  during  September-December. 
The  month  of  January  is  also  a  month  in 
which  the  fluid  milk  requirements  of 
handlers  are  greater  than  average. 
Market  statistics  reveal  that  for  the  four 
markets  combined  the  average  daily 
Class  I  sales  by  all  pool  plants  dining 
January  of  1978  and  1979  were  greater 
than  the  average  daily  sales  for  each  of 
these  years.  Also,  the  Class  I  utilization 
of  producer  milk  in  January  was  greater 
than  yearly  Class  I  use  during  1978  and 
1979,  indicating  a  somewhat  tighter  than 
average  supply-demand  relationship. 
Because  the  month  of  January  is  one  of 
the  months  in  which  production  is 
somewhat  short  relative  to  Class  I  sales, 
it  should  be  included  in  that  time  period 
when  shipments  at  the  higher  level  are 
required  Such  change  would  provide 
greater  assurance  of  the  availability  of 
pool  supply  plant  milk  to  meet  the  fluid 
milk  needs  of  distributing  plants. 
Furthermore,  the  application  of  the 
higher  performance  standards  during  the 


months  of  September-January  would 
provide  greater  consistency  with  other 
provisions  that  are  also  based,  in  part 
on  a  distinction  between  the  relatively 
short  and  heavy  production  seasons.  For 
example,  the  diversion  provisions 
adopted  herein  provide  greater  limits  on 
the  quantity  of  milk  that  may  be 
diverted  to  nonpool  plants  during  the 
months  of  September  through  January 
with  lesser  limits  applicable  during 
other  months  of  the  year. 

The  performance  standards  for  po<^ 
supply  plants  adopted  herein  provide  for 
a  temporary  upward  or  downward 
adjustment  of  the  shipping  percentages 
for  supply  plants  if  the  Director  of  the 
Dairy  Division  determines  that 
additional  suppUes  are  needed  at 
distributing  plants  or  that  fewer 
shipments  to  such  plants  are  needed. 
The  adjustment  should  be  limited  to  not 
more  than  10  percentage  points. 

Under  this  provision  the  Director 
would  investigate  the  need  for  revision, 
either  on  his  own  initiative  or  at  the 
request  of  interested  persons.  If  the 
investigation  shows  that  a  revision 
might  be  appropriate,  the  Director  would 
issue  a  notice  stating  that  a  temporary 
revision  of  the  shipping  requirements  is 
being  considered  and  inviting  views  of 
interested  persons  concerning  the 
proposed  revision.  After  evaluating  such 
views,  the  Director  would  then  decide 
whether  a  temporary  revision  is 
warranted. 

As  indicated  previously,  there  is  no 
compelling  reason  to  increase  the 
performance  standards  on  a  permanent 
basis.  However,  short-term  changes  in 
supply  or  demand  could  result  in  the 
need  to  adjust  the  performance 
standards  on  short  notice.  Under  current 
provisions,  changes  in  performance 
standards  for  supply  plants  can  be 
accomplished  only  through  a  time- 
consuming  amendment  proceeding  or  by 
suspension. 

Furthermore,  changes  accompUshed 
through  suspension  are  limited  because 
of  procedural  requirements  to  relaxing 
rather  than  increasing  the  shipping 
standards.  Inclusion  of  a  provision  to 
adjust  temporarily  supply  plant  shipping 
standards  will  enhance  the  ability  of  the 
order  to  deal  in  a  timely  manner  with 
short-run  changes  in  supply-demand 
conditions  that  cannot  now  be 
perdicted  However,  any  such  temporary 
revision  of  shipping  standards  is 
intended  only  to  meet  an  emergency 
situation  in  meeting  Class  I  needs  of 
distributing  plants  and,  therefore,  should 
be  of  short  duration. 

Kraft's  proposal  to  permit  a  supply 
plant  operator  to  move  part  of  the 
plant's  milk  supplies  directly  from  farms 


to  distributing  plants  and  count  them  as 
part  of  the  plant's  shipments  should  be 
adopted  with  minor  modifications.  Such 
provision  should  apply  each  month  of 
the  year  and  its  application  should  be 
limited  to  a  supply  plant  located  within 
the  maiiieting  area  or  a  county  adjacent 
to  the  marketing  area.  As  adopted 
herein,  the  movement  of  milk  directly 
ftt)m  the  farm  to  pool  distributing  plants 
would  be  limited  to  60  percent  of  the 
supply  plant  operator's  qualifying 
shipments.  The  remaining  40  percent  of 
such  operator's  qualifying  shipments 
would  have  to  be  transferred  from  the 
supply  plant  to  pool  distributing  plants. 
Under  such  limits,  a  plant  that  must  ship 
50  percent  (or  the  alternative  shipping 
percentage  established  by  the  Director 
of  the  Dairy  Division)  of  its  total  receipts 
to  pool  distributing  plants  would  be 
permitted  to  utilize  diversions 
amounting  to  not  more  than  30  percent 
(or  60  percent  of  the  alternative  shipping 
standard)  of  the  supply  plant's  total 
receipts  in  partial  fulfillment  of  its 
qualifying  shipments  for  the  month.  In 
the  case  of  a  supply  plant  which 
qualified  as  a  pool  plant  during  the 
months  of  September-January  and  whick 
must  ship  20  percent  of  its  receipts  to 
pool  distributing  plants  to  qualify  as  a 
pool  plant  during  February-August  such 
supply  plant  would  be  permitted  to 
utilize  diversions  amounting  to  not  more 
than  12  percent  (or  60  percent  of  the 
alternative  shipping  standard)  of  the 
supply  plant's  total  receipts  in  partial 
fulfillment  of  its  qualifying  shipments  in 
any  month  would  have  to  be  transferred 
from  the  supply  plant  to  pool 
distributing  plants. 

AMPI  supported  Kraft's  proposal  that 
direct  shipments  from  the  farm  be  used 
to  qualify  a  supply  plant.  The 
cooperative's  support  of  the  proposal, 
however,  was  conditioned  upon  the 
establishment  of  pool  supply  plant 
shipping  percentages  of  60  percent  in  the 
months  of  short  production  and  40 
percent  in  all  other  months  of  the  year. 

Kraft's  proposal  as  modified  and 
adopted  herein  will  enable  Kraft's 
Bentonville  plant  which  is  located  in  a 
county  that  adjoins  the  marketing  area, 
to  discontinue  some  of  the  uneconomic 
milk  shipments  that  the  plant  has  been 
required  to  make  to  achieve  pool  plant 
status  under  the  Oklahoma  Metropolitan 
order.  Under  the  provisions  adopted 
herein,  the  milk  supply  that  is  located 
between  the  pool  supply  plant  and  the 
distributing  plant  can  be  delivered 
directly  from  the  farm  to  the  pool 
distributing  plant  and  be  considered  as 
qualifying  shipments  of  the  supply  plant 

The  adoption  of  the  direct-shipment 
method  of  qualifying  a  supply  plant  for 


Federal  Register    /  Vol  47.  No.  97  /  Wednesday.  May  19.  1982  /  Proposed  Rules 


21701 


pool  plant  status  should  be 
accompanied  by  a  geographical  plant 
location  limit  to  insure  that  the  milk 
pooled  at  the  plant  is  reasonably 
associated  with  the  market  In  the 
absence  of  such  limit  a  milk 
manufacturing  plant  located  in  territory 
remote  from  the  production  area  could 
be  pooled  primarily  on  the  basis  of 
direct  shipments  of  milk  &om  the  nearby 
production  area.  Thus,  without  some 
appropriate  limitation  on  the  area  within 
which  8  plant  can  pool  on  the  basis  of 
direct  shipments  Cram  the  farm,  there 
would  be  a  possibility  of  milk  pooled 
that  is  produced  in  an  area  remote  £rom 
the  market  which  is  not  a  practicable 
source  of  milk  supply  for  pool 
distributing  plants.  This  could  in  turn 
detract  from  the  basic  purpose  of  the 
pooling  provisions,  which  is  to  aid  in 
insuring  that  adequate  milk  supplies  will 
be  made  available  to  pool  distributing 
plants.  Accordingly,  the  option  of 
pooling  a  plant  on  the  basis  of  direct 
shipments  should  be  limited  to  those 
plants  located  within  the  nearby 
production  areas  which  include  the 
marketing  area  and  those  counties 
adjacent  to  the  marketing  area.  This 
limitation  would  not  preclude,  however, 
a  supply  plant  located  outside  such 
production  areas  from  being  able  to 
qualify  as  a  pool  plant  on  the  basis  of 
transfers  of  milk  &om  the  plant  to  pool 
distributing  plants. 

Kraff  s  proposal  that  a  pool  supply 
plant  be  permitted  to  count  as  qualifying 
shipments  for  pooling  purposes  fluid 
milk  products  that  are  transferred  to 
fluid  milk  plants  not  fully  regulated 
under  the  order  shoidd  not  be  adopted. 
Under  Kraft's  proposal,  qualifying 
shipments  would  include  transfers  to 
producer-handier  plants,  to  partially 
regulated  distributing  plants  and  to 
other  order  plants.  Its  representatives 
held  that  the  adoption  of  such  provision 
would  remove  an  artificial  barrier  which 
discourages  the  movement  of  milk 
where  needed  and  which  denies 
producers  under  the  order  the  benefit  of 
additional  Class  I  sales. 

One  of  the  primary  purposes  in 
establishing  shipping  standards  for  pool 
supply  plants  is  to  assure  that  pool 
distributing  plants  receive  a  sufficient 
supply  of  milk  to  meet  their  fluid  milk 
demands.  Under  Kraft's  proposal,  a 
supply  plant  that  delivers  only  a  token 
shipment  to  a  pool  distributing  plant 
could  be  pooled  by  shipments  to  plants 
whose  distribution  area  is  outside  the 
Southwest  Plains  marketing  area.  Such 
provisions  might  be  appropriate  for  a 
market  in  which  there  are  ample  milk 
supphes  and  limited  Class  I  ouUets. 
Such  conditions,  however,  are  not 


characteristic  of  this  maricet  Because  of 
this,  milk  supplies  that  are  being  pooled 
on  the  market  should  be  available  to 
handlers  who  are  engaged  in  processing 
milk  for  fluid  use  in  the  maricet  Under 
Kraft's  proposal,  there  would  be  no 
assurance  that  a  sufficient  supply  of 
milk  would  be  made  available  at  all 
times  to  meet  the  fluid  milk  needs  of 
such  handlers. 

It  should  be  noted  that  the  provisions 
adopted  herein  would  not  preclude  pool 
supply  plants  from  making  milk 
available  to  producer-handlers,  partially 
regulated  distributing  plants  or  other 
order  plants  for  Class  I  use  (and 
producers  woiUd  benefit  from  such 
additional  sales).  However,  the  supply 
plant,  in  meeting  the  pooling 
requirements,  would  also  have  made  a 
minimum  amount  of  milk  available  to 
distributing  plants  fully  regulated  under 
the  Southwest  Plains  order. 

Kraft  also  proposed  that  the  order 
provide  pool  plant  status  for  a  "supply 
unit".  A  "supply  unit"  would  be  the 
facilities  and  equipment  that  are  used 
when  milk  of  two  or  more  designated 
producers  is  physically  picked  up  on  one 
or  more  farm  tank  trucks  and  delivered 
to  pool  distributing  plants.  Hie  operator 
of  the  unit  would  be  limited  to  a  person 
who  operates  a  pool  plant  or  a  noni>ool 
plant  located  within  an  area  consisting 
of  the  marketing  area  plus  an  additional 
area  extending  100  miles  hom  the 
nearest  edge  of  the  marketing  area.  The 
operator  of  the  unit  could  also  be  a 
person  who  provides  to  the  satisfaction 
of  the  market  administrator  that  he  has 
sufficient  assets  to  pay  producers.  To 
qualify  as  a  pool  plant  the  supply  unit 
would  need  to  deliver  during 
September-January  60  percent  of  its 
receipts  to  pool  distributing  plants. 
During  February-August  the  supply  unit 
would  be  required  to  deliver  40  percent 
to  its  receipts  to  pool  distributing  plants. 
In  addition,  the  delivery  requirements 
could  be  increased  or  decreased  by  10 
percentage  points  by  the  Director  of  the 
Dairy  Division  if  he  finds  that  such 
revision  is  necessary. 

The  spokesman  for  Kraft  pointed  out 
that  the  basic  difference  in  pooling  milk 
through  a  supply  unit  and  a  supply  plant 
is  that  it  would  eliminate  the  need  for 
milk  to  be  physically  received  at  a 
supply  plant  and  reloaded  onto  a  truck 
solely  for  the  purpose  of  qualifying  for 
pool  participation.  Furthermore,  the 
adoption  of  the  provision  would 
eliminate  the  need  to  construct  a  Grade 
A  receiving  operation  and  to  qualify 
such  plant  as  a  pool  supply  plant  in 
order  for  the  Grade  A  producers 
supplying  such  operator  to  participate  in 
the  pool 


Any  need  for  adopting  the  "supply 
unit"  concept  as  a  method  of  pooling  is 
very  minimal  in  view  of  the  revisions 
made  in  the  pool  supply  plant 
qualification  standards.  Under  the 
changes  adopted  herein,  the  operator  of 
a  pool  supply  plant  could  deliver  up  to 
60  percent  of  the  qualifying  shipments 
that  a  supply  plant  needs  to  make  a  pool 
distributing  plants  by  diverting  milk 
direcdy  from  the  farm  to  the  pool 
distributing  plant 

The  pool  supply  plant  standards 
adopted  herein  will  permit  Kraft  as  the 
operator  of  a  pool  supply  plant  at 
Bentonville.  Arkansas,  to  associate 
Grade  A  milk  that  is  currently  being 
delivered  to  the  handler's  nonpool  plant 
at  Berryville.  Arkansas,  with  die 
Bentonville  plant  With  the  exception  of 
one  day's  production  per  month,  the 
milk  of  the  Berryville  dairy  farmers  that 
Kraft  wants  to  associate  with  the  pool 
could  be  delivered  direcdy  from  farms 
to  pool  distributing  plants  supplied  by 
Kraft's  supply  plant  As  previously 
noted,  the  volume  of  milk  that  could  be 
delivered  directly  from  farms  to  pool 
distributing  plants  and  used  to  qualify  a 
supply  plant  would  be  limited  to  60 
percent  of  the  qualifying  shipments  that 
the  supply  plant  would  be  required  to 
make  to  pool  distributing  plants  during 
such  month.  At  least  one  day's 
production  of  the  producers  whose  mild 
is  diverted  must  be  received  at  the 
Bentonville  plant  each  month  in  order  to 
assure  that  the  producers  whose  milk  is 
used  to  qualify  the  Bentonville  plant 
have  at  least  a  minimal  association  with 
such  plant  On  those  days  when  the  milk 
fitim  the  Berryville  dairy  farmers  is  not 
needed  at  the  pool  distributing  plant  the 
milk  could  then  be  diverted  directly 
from  the  farms  to  the  nonpool  plant  at 
Berryville  as  a  diversion  frvm  the 
Bentonville  supply  plant 

Under  the  circumstances,  there  is  no 
need  to  burden  the  order  with  additional 
pooling  provisions  that  are  not  needed 
under  current  mariceting  conditions. 
Accordingly,  the  "supply  unit"  pooling 
provision  should  not  be  adopted  at  this 
time. 

The  order  language  adopted  herein 
excludes  the  pooling  of  a  supply  plant 
that  meets  the  pooling  requirements  of 
this  order  and  of  another  Federal  order 
of  greater  qualifying  shipments  are 
made  during  the  month  to  plants 
regulated  under  such  other  order  than 
are  made  to  plants  regulated  under  this 
order.  Such  provision  is  contained  in  the 
Oklahoma  Metropolitan  milk  order  and 
was  proposed  by  AMPI  for  inclusion  in 
the  merged  order.  The  inclusion  of  such 
provision  will  eliminate  the  conflict  that 
would  otherwise  exist  if  a  supply  plant 
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qualifies  as  a  pool  plant  under  this  order 
and  another  order. 

The  order  language  adopted  herein 
also  excludes  the  pooling  of  a  supply 
plant  which  has  automatic  pooling 
status  under  another  Federal  order  and 
which  also  meets  the  performance 
standards  for  pooling  under  this  order. 
The  plant  could  be  pooled  under  this 
order,  however,  if  the  plant  operator 
elects  to  relinquish  pool  plant  status 
under  the  other  order.  In  the  absence  of 
any  such  action  by  the  plant  operator,  a 
conflict  would  exist  with  regard  to 
which  of  the  two  orders  would  regulate 
such  plant  Adoption  of  the 
modification,  which  was  proposed  by 
AMPL  would  eliminate  such  conflict  by 
allowing  the  plant  to  continue  as  a  pool 
plant  under  the  order  in  which  it  has 
automatic  pooling  status. 

Cooperative  balancing  plants.  A 
cooperative  should  be  permitted  to 
qualify  a  balaacing  plant  located  in  the 
marketing  area  as  a  pool  plant  as  long 
as  50  percent  of  the  producer  milk 
marketed  by  the  cooperative  association 
is  delivered  to  pool  distributing  plants. 
The  producer  milk  marketed  by  the 
cooperative  should  include  the  producer 
milk  of  the  cooperative's  members  as 
well  as  the  producer  milk  of 
nonmembera  and  the  producer  milk  of 
any  other  cooperative  that  is  marketed 
by  such  cooperative.  The  producer  milk 
could  be  moved  by  the  cooperative  in  its 
capacity  as  a  bulk  tank  handler  directly 
from  the  farms  of  producers  to  pool 
distributing  plants.  The  producer  milk 
could  also  be  delivered  to  pool 
distributing  plants  from  pool  supply 
plants  and  pool  balancing  plants 
operated  by  the  cooperative  association. 

A  provision  for  pooling  a  balancing 
plant  operated  by  a  cooperative  is  now 
provided  under  the  Oklahoma 
Metropolitan  order  for  a  plant  located 
within  50  miles  of  Tulsa  or  Oklahoma 
City,  Oklahoma.  To  qualify  a  balancing 
plant  as  a  pool  plant  under  the  current 
order,  a  cooperative  must  deliver  to  pool 
distributing  plants  a  quantity  of  fluid 
milk  products  {except  filled  milk)  that  is 
in  excess  of  50  percent  of  the  total  milk 
of  member  producers.  Such  fiuid  milk 
products  may  be  transferred  to  pool 
distributing  plants  from  such 
cooperative  association  plant(s)  or  may 
be  received  directly  from  the  farms  of 
member  producers. 

AMPI  and  Kraft  proposed  that 
provisions  be  provided  under  the 
merged  order  for  pooling  a  cooperative's 
balancing  plant  if  such  plant  is  located 
within  the  marketing  area.  AMPI 
proposed  that  pool  plant  status  be 
accorded  a  balancing  plant  if  the 
cooperative  operating  such  plant 
requests  that  the  plant  be  pooled  and  60 


percent  or  more  of  the  producer  milk  of 
members  of  the  cooperative  is 
physically  received  at  pool  distributing 
plants.  Such  receipts  at  pool  distributing 
plamts  could  be  received  directly  fit>m 
the  farms  of  members  of  the  cooperative 
or  by  transfers  from  the  cooperative's 
balancing  plant  or  from  the 
cooperative's  pool  supply  plemt(s). 

Kraft's  proposal  to  pool  a 
cooperative's  balancing  plant  differed 
from  the  one  proposed  by  AMPI  in  three 
respects.  Kraft  would  reduce  from  60 
percent  to  50  percent  the  producer  milk 
that  members  of  the  cooperative 
association  must  deliver  to  pool 
distributing  plants.  Under  Kraft's 
proposal,  however,  the  50  percent  wotdd 
apply  not  only  to  a  cooperative's  own 
member  producer  milk  but  also  to  the 
producer  milk  of  nonmembers  and  the 
producer  milk  of  another  cooperative 
association  of  such  milk  is  marketed  by 
the  cooperative  operating  the  balancing 
plant.  In  addition,  Kraft  proposed  that  a 
cooperative  be  permitted  to  count  as 
qualifying  shipments  producer  milk  that 
the  cooperative  delivers  to  plants  of 
producer-handlers,  partially  regulated 
distributing  plants  (limited  to  the 
quantity  of  milk  so  transferred  that  is 
classified  as  Class  I  milk]  and 
distributing  plants  fully  regulated  under 
other  orders  (would  not  apply  to  milk 
shipped  for  agreed  upon  Class  n  or 
Class  in  use  or  to  the  quantity  of  milk 
that  was  in  excess  of  the  plant's 
shipment  to  pool  distributing  plants). 

"The  provisions  adopted  herein  for 
pooling  balancing  plants  operated  by 
cooperative  associations  are  patterned 
after  the  provisions  proposed  by  AMP! 
with  two  exceptions.  A  cooperative 
should  be  required  to  deUver  to  pool 
distributing  plants  50  percent  or  more  of 
the  milk  that  the  cooperative  markets  as 
producer  milk  under  the  order.  While 
the  percentage  adopted  herein  is  10 
percentage  points  less  than  was 
proposed  by  AMPI,  it  is  also  noted  that 
the  cooperative  proposed  a  60  percent 
shipping  standard  for  a  pool  supply 
plant  Since  the  lower  shipping 
standards  (50  percent)  were  deemed 
appropriate  for  pool  supply  plants,  it  is 
concluded  that  the  same  percentage 
should  also  apply  in  establishing 
performance  standards  for  balancing 
plants.  In  addition,  the  performance 
standards  for  a  cooperative's  balancing 
plant  should  be  based  not  only  on  the 
producer  milk  marketed  by  the 
cooperative  for  its  members  but  also  on 
nonmember  milk  and  member  milk  from 
any  other  cooperative  that  the 
cooperative  also  markets  as  producer 
milk.  Unless  the  performance  standards 
apply  to  all  producer  milk  marketed  by 
the  cooperative,  there  is  the  possibility 


that  substantial  quantities  of  milk  could 
be  associated  with  the  Southwest  Plains 
order.  In  the  absence  of  the  limits 
adopted  herein,  the  oidy  limit  on  the 
quantity  of  milk  that  a  cooperative  could 
associate  with  the  market  would  be  the 
manufacturing  capacity  of  the  plant 
operated  by  the  cooperative. 

Nonpool  plants.  A  definition  of 
"nonpool  plant"  is  provided  to  facilitate 
formulation  of  the  various  provisions  of 
the  order  as  they  apply  to  such  a  plant. 
The  four  separate  orders  now  contain 
comparable  nonpool  plant  definitions 
with  the  exception  of  the  Oklahoma 
Metropolitan  order  which  defines  a 
"governmental  agency  plant"  as  a 
nonpool  plant  The  other  three  orders  do 
not  specifically  define  a  governmental 
agency  plant  under  the  nonpool  plant 
definition.  The  definition  adopted  herein 
is  essentially  the  same  as  the  definition 
proposed  by  the  merger  proponent 

liie  nonpool  plant  definition  of  the 
merged  order  should  define  a 
"governmental  agency  plant"  as  a  plant 
which  is  owned  and  operated  by  a 
governmental  agency  from  which  fiuid 
milk  products  are  distributed  in  the 
marketing  area.  The  definition  adopted 
herein  will  exempt  governmental 
institutions  such  as  Oklahoma  State 
University  and  the  several  other  state 
institutions  which  have  their  own  herds 
and  package  milk  primarily  for  use 
within  their  own  institutions  from  all  the 
provisions  of  the  merged  order.  In 
general,  the  operation  of  a  governmental 
agency  plant  has  litUe,  if  any,  effect 
upon  die  marketing  of  milk  within  the 
marketing  area. 

Such  self-contained  operation  which 
operates  its  own  dairy  farm  and 
processing  plant  and  which  distributes 
the  milk  from  such  operation  either  on  a 
college  campus  or  otherwise  within  the 
institution  should  not  be  fully  regulated 
under  the  order.  These  operations  are 
normally  not  a  competitive  factor  in  the 
overall  market  and  for  this  reason 
should  not  be  pooled  Accordingly,  as 
suggested  by  the  merger  proponent 
nonpool  status  should  apply  to  such 
plants. 

Handler.  The  impact  of  regulation 
imder  an  order  is  primarily  on  handlers. 
The  handler  definition  identifies  persons 
who  will  have  responsibility  for  filing 
reports  and  making  payments  for  milk 
under  the  merged  order. 

Accordingly,  the  order  should 
designate  handler  status  for  the 
following  persons: 

(1)  Any  person  who  operates  one  or 
more  pool  plants: 

(2)  A  cooperative  association  with 
respect  to  milk  of  producers  that  is 
diverted  for  its  aocount: 
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(3]  A  cooperative  association  with 
respect  to  bulk  tank  milk  of  producers 
picked  up  at  the  farm  for  delivery  to  the 
pool  plant  of  another  handler 

(4)  The  operator  of  a  partially 
regulated  distributing  plant; 

(5)  A  producer-handler;  and 

(6)  The  operator  of  an  other  plant  from 
which  milk  is  disposed  of  in  the 
marketing  area. 

The  current  handler  definition  of  the 
Oklahoma  Metropolitan  order  is 
appropriate  for  the  merged  order  with 
two  principal  exceptions.  The  order 
should  not  include  the  current  proviso 
which  states  that,  in  the  case  of 
recognized  divisions  of  a  corporation 
which  are  operated  as  separate  business 
units,  each  such  division  shall  be 
deemed  to  be  a  handler.  The  deletion  of 
this  provision,  which  is  not  contained  in 
the  other  three  orders  involved  in  the 
merger,  was  proposed  by  the  merger 
proponent. 

This  provision,  if  continued,  would 
have  no  applicability  since  no 
corporation  that  would  be  regulated 
under  the  merged  order  operates  any 
divisions  as  separate  business  units.  In 
the  absence  of  any  indication  that  the 
provision  is  needed,  the  proposed 
change  is  adopted. 

The  other  revision  would  permit  a 
pool  plant  operator  to  be  the  responsible 
handler  on  bulk  tank  milk  moved  by  the 
cooperative  from  the  farm  to  the  plant  if 
both  the  cooperative  and  the  pool  plant 
operator  notify  the  market  administrator 
prior  to  the  movement  of  such  milk  that 
they  have  agreed  to  such  handling 
arrangement.  Also,  the  plant  operator 
must  agree  to  purchase  the  milk  on  the 
basis  of  weights  and  tests  determined  at 
the  farm.  Under  this  arrangement  the 
pool  plant  operator  would  be 
responsible  for  the  milk  in  the  same 
manner  as  for  producer  milk  that  he 
prociu%8  from  individual  producers  and 
receives  at  his  plant  directly  &om  the 
farm. 

Under  the  terms  of  the  merged  order, 
the  pool  plant  operator's  obhgation  on 
milk  purchased  from  a  cooperative  as  a 
"bulk  tank  handler"  would  be  the  same 
as  for  producer  milk  received  directly 
from  the  farm  of  an  individual  producer. 
The  plant  operator  must  account  to  the 
pool  for  the  milk  according  to  the 
classification  assigned  to  the  milk  based 
on  the  plant's  utilization.  The  pool 
operator  in  turn  settles  with  the 
cooperative  on  the  basis  of  the  uniform 
price  for  the  milk.  Under  this 
arrangement,  the  pool  plant  operator  is 
obligated  to  the  producer-setdement 
fund,  the  administrative  fund  and  the 
cooperative  on  the  quantity  of  milk  the 
cooperative  delivers  to  such  handler's 
pool  plant  directly  from  the  farms  of 
producers.  The  cooperative,  in  turn,  is 


obligated  to  the  producer-settlement 
fund  and  administrative  fund  on  only 
that  portion  of  milk  picked  up  at  the 
farm  for  its  account  that  exceeds  the 
quantity  delivered  to  pool  plants. 

This  accounting  and  payment 
procedure  for  bulk  tank  mUk  received 
from  a  cooperative  will  simpHfy  the 
accounting  for  such  milk  by  the  pool 
plant  operator.  It  will  facilitate  the 
administration  of  the  order  with  respect 
to  such  items  as  financial  responsibility, 
enforcement,  and  subsequent  audit 
adjustments  that  may  arise.  Since  the 
actual  use  of  milk  reflects  the  receiving 
pool  plant's  operation,  it  is  reasonable 
that  the  responsibility  for  the  accounting 
and  payment  of  such  milk  be  placed 
direcUy  on  such  pool  plant  operator. 

The  merged  order  also  provides  that  a 
cooperative  could  be  a  handler  of  the 
milk  of  a  producer  which  it  diverts  for 
its  account  from  a  pool  plant  to  a 
nonpool  plant.  This  handhng 
arrangement  will  facilitate  the 
movement  of  milk  not  needed  for  fluid 
use  to  nonpool  plants  for  manufacturing. 
It  also  will  assist  cooperatives  in 
balancing  supplies  among  several 
distributing  plants  serving  the  market 

Under  this  handling  arrangement,  the 
diverting  cooperative  would  be 
obligated  to  the  producer-setdement  and 
administrative  expense  funds  on  the 
diverted  milk.  Conversely,  the  operator 
of  the  nonpool  plant  that  received  the 
milk  from  the  diverting  cooperative 
would  not  incur  an  obligation  on  such 
milk  under  the  order. 

A  pool  plant  operator  receiving  farm 
bulk  tank  milk  from  a  cooperative  also 
should  be  responsible  for  paying  to  the 
market  administrator  the  administrative 
assessment  on  such  milk.  The  audit  and 
verification  activities  of  the  market 
adminisfrator  relate  essentially  to  the 
operation  of  the  pool  plant  where  the 
milk  is  processed.  As  in  the  case  of  the 
producer  milk  which  he  receives  from 
individual  producers,  the  plant  operator 
thus  should  pay  his  pro  rata  share  of  the 
administrative  costs  on  milk  received 
from  the  cooperative  in  its  capacity  as  a 
bulk  tank  handler. 

When  the  cooperative  assumes  its 
role  as  the  responsible  handler  on  farm 
bulk  tank  milk,  the  pool  plant  operator 
may  buy  such  milk  on  the  basis  of 
weights  and  butterfat  tests  determined 
at  the  plant  rather  than  on  the  basis  of 
measurements  determined  at  the  farm. 
Usually,  the  quantity  of  milk  picked  up 
at  the  farm  slightiy  exceeds  the  quality 
ascertained  as  actually  received  at  the 
plant  In  such  cases,  the  difference  in 
quantity  between  the  farm  and  plant 
measurements  should  be  considered  as 
a  receipt  of  producer  milk  by  the 
cooperative  association  at  the  location 
of  the  pool  pltmt  where  the  milk  in  the 


tank  truck  was  dehvered.  The 
cooperative  shoidd  be  obligated  to  setde 
with  the  producer-setdement  fund  and 
to  pay  the  administrative  assessment  on 
the  difference  in  the  quantity  of  milk 
involved  in  the  two  measurements. 

The  merged  order  should  afford  all 
cooperatives  in  the  market  flexibility  in 
the  arrangements  under  which  they  sell 
milk  to  pool  plants  or  dispose  of  reserve 
supplies.  If  it  so  chooses,  a  cooperative 
should  be  able  to  pick  up  the  milk  of 
nonmembers  producers  along  with  the 
milk  of  its  members  for  delivery  to  pool 
plants  or  for  diversion  to  nonpool  plants. 
This  procedure  will  enable  the 
cooperative  to  act  as  the  marketing  agent 
for  a  nonmember  producer  who  has 
contracted  with  the  cooperative  to  act  as 
the  marketing  agent  for  his  or  her  milk. 
Nothing  the  order  would  require  a 
cooperative  to  pick  up  the  mdk  of 
nonmember  producers.  It  would 
provide,  however,  that  when  a 
cooperative  does  pick  up  milk  of 
nonmember  producers  on  trucks  under 
its  control,  it  must  assume  varying 
degrees  of  responsibility  with  respect  to 
such  milk,  depending  on  the  handling 
arrangements  made. 

The  Capper- Volstead  Act  provides  the 
criteria  by  which  cooperative 
associations  are  determined  to  be 
qualified  cooperatives  under  the 
Agricultural  Marketing  Agreement  Act. 
With  the  adopted  handler  definition,  the 
merged  order  would  be  consistent  with 
that  provision  of  the  Capper- Volstead 
Act  which  recognizes  that  cooperatives 
may  "deal  in  the  products  of 
nonmembers"  and  which  limits  such 
dealing  to  amounts  not  greater  in  value 
than  are  "bandied  by  it  for  members." 

Producer-Handler.  The  merger  order 
should  provide  for  the  exemption  of  a 
"producer-handler"  from  the  pooling 
and  pricing  provisions  of  the  order.  As 
adopted  herein,  a  producer-handler 
woidd  be  any  i>erson  who  operates  a 
dairy  farm  and  a  processing  plant  and 
who  receives  no  fluid  milk  products 
from  sources  other  than  his  own  farm 
production  and  by  transfer  from  pool 
plants  and  other  order  plants.  A 
producer-handler  could  not  dispose  of 
any  other  source  milk  in  the  form  of  a 
fluid  milk  product  except  receipts  from 
other  order  plants  and  nonfat  milk  solids 
used  only  to  fortify  fluid  milk  products. 
To  qualify  as  a  producer-handler,  such 
person  would  have  to  provide  proof 
satisfactory  to  the  market  administrator 
that  the  care  and  management  of  the 
dairy  farm  and  other  resources  necessary 
for  his  own  farm  production  of  milk  and 
the  management  and  operation  of  the 
processing  plant  are  the  personal 
enterprise  and  risk  of  such  person. 
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and  operation  of  the  processing  plant 
are  the  personal  enterprise  and  risk  of 
such  person. 

Presently,  the  four  orders  to  be  merged 
define  a  producer-handler  as  a  dairy 
farmer  who  operates  a  distributing  plant 
and  who  receives  no  milk  from  other 
dairy  farmers.  Each  of  the  four  orders 
allows  producer-handlers  tofcuy 
unlimited  supplemental  suppliers  of 
fluid  milk  products  from  pool  plants. 
With  the  exception  of  the  Oklahoma 
Metropolitan  order,  each  of  the  orders 
also  allows  producer-handlers  to  obtain 
supplemental  supplies  from  other  order 
plants.  Currently,  only  the  Wichita  order 
provides  that  such  person  provide  proof 
satisfactory  to  the  market  administrator 
that  all  the  resources  necessary  for  his 
own  production  of  milk  and  the 
management  and  operation  of  the 
processing  plant  be  the  personal 
enterprise  and  risk  of  such  person. 

The  producer-handler  definition 
adopted  herein  is  identical  to  the 
definition  proposed  initially  by  the 
merger  proponent,  as  reflected  in  the 
hearing  notice.  At  the  hearing,  however, 
AMPI  took  the  position  that  all  persons 
operating  plants  with  route  disposition 
in  the  marketing  area  should  be  either 
fully  or  partially  regulated  by  the  order. 
Proponent  stated,  though,  that  if  it  is  the 
Department's  policy  to  exempt  from 
regulation  a  person  who  basically 
distributes  only  his  own  production  on 
routes  in  the  marketing  area,  then  it 
supported  adoption  of  its  initial 
proposal. 

The  four  separate  orders  now  exempt  a 
producer-handler  from  full  regulation 
and  such  exemption  should  be 
continued  under  the  merged  order. 
Congress  has  on  several  occasions 
reaffirmed  the  action  of  the  Secretary  in 
exempting  producer-handlers  from  full 
regulation  as  handlers  under  Federal 
milk  orders.  Although  the  term 
"producer-handler"  is  not  mentioned  in 
the  original  Agricultural  Marketing 
Agreement  Act  of  1937,  subsequent 
amendments  in  1965, 1968, 1970  and 
1973  referred  directly  to  producer- 
handlers.  In  each  case,  Congress 
indicated  that  the  legal  status  of 
producer-handler  under  milk  marketing 
orders  should  be  left  unchanged. 

Experience  under  Federal  orders  over 
many  years  generally  has  demonstrated 
that  effective  regulation  can  be  insured 
without  the  full  regulation  of 
individuals  who  produce,  process,  and 
distribute  substantially  only  milk 
produced  on  their  own  farm  and  who 
buy  no  milk  from  other  dairy  farmers. 
Individuals  who  assume  a  dual  role  of 
producer  and  handler  and  who  carry 
their  own  balancing  supplies  generally 
have  no  economic  advantage  either  as  a 


producer  or  a  handler.  As  a  dairy  farmer 
such  person  maintains  control  of  his  ^ 
milk  until  ultimate  disposition  and 
therefore  his  situation  is  quite  different 
from  the  regular  producer  whose  milk  is 
marketed  through  a  handler.  The 
protection  of  the  minimum  price 
provisions  of  the  order  have  little 
significance  to  the  producer-handler  in 
his  capacity  as  a  dairy  farmer. 

On  the  other  hand,  in  his  capacity  as  a 
handler,  the  producer-handler  competes 
in  the  retail  market  with  regulated 
handlers.  In  such\role  he  does  have  the 
advantage  of  not  paying  the  administrative 
assessment  and  of  marketing  his  milk  at 
a  price  without  regard  to  costs 
associated  with  milk  priced  under  the 
order.  As  a  result  of  these  advantages, 
he  may  receive  a  greater  margin  of  profit 
than  regulated  handlers  handling  similar 
quantities  of  milk.  However,  a  producer- 
handler  has  the  disadvantage  of 
balancing  his  own  supply  against  his 
demand.  Also,  in  disposing  of  his 
surplus  he  may  not  equalize  his  costs  of 
milk  used  for  manufacturing  purposes 
through  payments  from  the  producer- 
settlement  fund. 

The  exemption  from  pricing  and 
pooling  of  producer-handlers  should  be 
limited  to  bona  fide  producer-handlers. 
Without  appropriate  safeguards,  milk 
distributors  with  own-farm  production 
might  be  encouraged  to  seek  producer- 
handler  status.  Various  business 
arrangements  may  be  used  to  give  the 
appearance  of  a  true  producer-handler 
operation.  To  preclude  the  use  of  such 
devices,  the  order  should  provide  that 
the  producer-handler  must  provide  proof 
satisfactory  to  the  market  administrator 
that  the  maintenance,  care  and 
management  of  the  dairy  animals  and 
all  other  resources  used  to  produce  the 
milk  as  well  as  the  resources  required 
for  the  distribution  of  the  milk  are  each 
the  personal  enterprise  and  the  personal 
risk  of  the  person  who  claims  producer- 
handler  status. 

A  producer-handler  who  needs 
supplemental  supplies  of  fluid  milk 
products  to  supply  his  customers  should 
be  required  to  purchase  such  supplies 
from  pool  plants  or  other  order  plants. 
Under  the  provisions  adopted  herein, 
such  requirement  will  assure  that  the 
producers  supplying  the  market  from 
which  the  producer-handler  acquires  the 
milk  receive  a  Class  I  price  for  such  milk 
to  compensate  them  for  carrying  the 
necessary  reserve  milk  supplies  for  the 
market.  As  a  further  condition  for 
exempt  status,  a  producer-handler 
should  be  precluded  from  reconstituting 
or  converting  milk  products  into  fluid 
milk  products.  If  such  activities  were 
permitted,  the  producer-handler  would 


have  a  significant  competitive 
advantage  over  regulated  handlers  since 
the  milk  products  used  by  the  producer- 
handler  would  have  only  a  surplus 
value.  However,  a  producer-handler 
should  be  permitted  to  increase  the 
nonfat  milk  solids  content  of  the  milk 
produced  on  such  person's  own  farm  or 
purchased  from  pool  plants  and  other 
order  plants  by  fortifying  a  fiuid  milk 
product.  In  addition,  a  producer-handler 
should  be  permitted  to  buy  Class  II  and 
Class  III  milk  products  from  any  source 
for  distribution  along  with  such 
handler's  fluid  milk  products. 

Producer.  The  term  "producer" 
defines  those  dairy  farmers  who 
constitute  the  regular  source  of  supply 
for  the  merged  market.  The  producer 
definition  provided  herein  follows 
closely  the  definition  proposed  by  the" 
proponent  of  the  merged  order. 

Producer  status  under  the  merged 
order  should  be  provided  for  any  dairy 
farmer  who  produces  milk  approved  by 
a  duly  constituted  regulatory  agency  for 
disposition  in  the  marketing  area  and 
whose  milk  is  received  at  a  pool  plant 
directly  from  the  dairy  farmer  or 
received  by  a  cooperative  association  as 
a  farm  bulk  tank  handler.  Producer 
status  also  should  be  accorded  a  dairy 
farmer  who  has  an  established 
association  with  the  market  and  whose 
milk  is  diverted  to  nonpool  plants  on 
occasion  for  surplus  disposal  by 
cooperatives  or  pool  plant  operators. 

The  merged  order  would  provide  an 
exemption  for  producer-handler 
operations  and  for  plants  operated  by  a 
governmental  agency.  Since  these 
operations  are  exempt  from  the  order's 
pricing  and  pooling  provisions,  milk 
which  is  excess  to  the  needs  of  such 
operators  should  not  be  treated  as 
producer  milk  vvhen  it  is  moved  directly 
from  the  farms  of  such  operators  to  a 
pool  plant.  Accordingly,  the  producer 
definition  adopted  herein  would 
specifically  exclude  producer-handlers 
and  governmental  agency  plants.  Any 
such  milk  delivered  to  a  pool  plant  from 
such  operations  would  be  other  source 
milk. 

In  addition,  the  merged  order  should 
preclude  the  possibility  of  a  dairy 
farmer  being  a  producer  under  two 
orders  with  respect  to  the  same  milk.  In 
this  regard,  the  producer  definition 
should  continue  the  provisions  of  the 
present  order  that  exclude  (1)  a  person 
with  respect  to  milk  which  is  diverted 
from  a  pool  plant  regulated  under 
another  order  to  a  pool  plant  regulated 
under  this  order  if  such  person  is  a 
producer  under  the  other  order  with 
respect  to  such  milk  and  it  is  allocated 
by  agreement  to  Class  II  or  Class  III  use 
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under  this  order,  and  (2)  a  person  with 
respect  to  milk  which  is  diverted  to 
another  order  plant  from  a  pool  plant 
regulated  under  this  order  if  any  portion 
of  such  person's  milk  is  assigned  to 
Class  I  milk  under  the  other  order. 

Also,  the  merged  order  should  exclude 
from  the  producer  definition  any  dairy 
farmer  with  respect  to  milk  produced  by 
him  during  the  months  of  February 
through  July  if  the  same  person 
(cooperative  association  or  pool  plant 
operator)  caused  more  than  one-third  of 
the  monthly  milk  production  from  the 
same  dairy  farm  to  be  associated  with 
another  market  during  any  one  of  the 
immediately  preceding  months  of 
September  through  November.  The 
exclusion  was  proposed  by  the  merger 
proponent 

This  provision  should  be  adopted  to 
prevent  cooperative  associations  and 
pool  plant  operators  from  pooling  on  the 
proposed  Southwest  Plains  market 
during  the  months  of  February  through 
July,  when  milk  supplies  are  more  than 
adequate,  milk  that  could  be  reasonably 
considered  as  a  reserve  supply  for 
another  market  Such  provisions  would 
not  apply  to  dairy  farmers  coming  onto 
the  market  from  another  market  if 
different  persons  were  directing  the 
delivery  of  the  milk  in  each  maiket  or  to 
dairy  fanners  delivering  milk  to  a  pool 
plant  that  was  a  nonpool  plant  within 
the  September-November  period.  In 
such  instances,  the  milk  of  dairy  farmers 
delivered  to  the  market  during  the 
February-July  period  doee  not 
necessarily  represent  reserve  supplies 
associated  with  another  market  and 
these  dairy  farmers  should  be  allowed 
to  obtain  producer  status  under  the 
order  during  this  period. 

This  provision  is  not  intended  to 
prevent  a  dairy  farmer  from  obtaining 
the  approval  of  a  duly  constituted 
regulatory  agency  for  the  production  of 
milk  for  fluid  consumption  and 
becoming  a  producer  on  the  market 
during  the  mondis  of  February  through 
July.  It  is  only  designed  to  prevent  a 
handler  from  pooling  milk  of  producers 
on  some  other  fluid  market  during  the 
months  of  September  through  November 
and  then  pooling  the  milk  of  that  same 
group  of  producers  on  the  Southwest 
Plains  market  during  the  months  of 
February  through  July. 

If  a  handler  causes  the  milk  of  a  dairy 
farmer  to  be  moved  to  another  market 
as  other  than  producer  milk  during  the 
months  when  supplies  are  in  greatest 
demand,  producers  regularly  supplying 
the  Southwest  IMains  market  should  not 
have  the  burden  of  sharing  their  pool 
proceeds  with  such  other  dairy  farmers 
during  the  flush  production  months 
when  the  handler  finds  their  milk  to  be 


surplus  to  the  needs  of  the  other  market 
A  handler  associating  a  dairy  fanner 
with  another  market  during  the  short- 
production  season  should  not  be  able  to 
have  the  dairy  farmer  qualify  as  a 
producer  on  tlie  Southwest  Plains 
market  in  other  months  when  supplies 
are  much  more  plentiful  relative  to 
demand.  Permitting  a  hander  to  shift 
dairy  farmers  back  and  forth  between 
markets  in  this  maimer  would  take 
supplies  away  form  the  Southwest 
Plains  maiket  at  a  time  when  they  are 
needed  and  then  would  reassociate  such 
supplies  with  the  market  at  a  time  when 
they  are  not  needed.  This  procedure 
would  not  be  conducive  to  the  orderly 
marketing  of  milk  of  producers  regularly 
supplying  fl»e  Southwest  Plains  market 

Under  the  provisions  adopted  herein, 
milk  received  at  a  pool  plant  during  the 
months  of  Febraary  through  July  from  a 
"dairy  farmer  for  other  markets"  would 
be  designated  as  other  source  milk  and 
allocated  to  the  extent  possible  to  Class 
in  milk.  As  such,  this  milk  would  be 
accounted  for  in  a  manner  similar  to 
receipts  of  fluid  milk  products  from  a 
producer-handle  or  a  govemmental 
agency  plant  that  has  non-produco' 
status. 

Kraft  opposed  ^te  "dairy  farmer  for 
other  market"  proviai(m  on  the  basis 
that  the  provision  would  make  it 
difficult  for  handkn  to  move  producers 
between  markets.  The  provision  is 
designed  to  inhibit  the  movement  of 
producers  among  maikets  under  only 
certam  specified  oonditicms.  The 
provision  is  intended  to  require  a 
handler  to  pool  the  reserve  milk  supplies 
of  a  diary  former  in  the  maiket  that  the 
producer  supplied  with  milk  during  the 
months  of  short  production.  To 
accomplish  that  result,  it  is  necessary 
that  the  movement  of  producers  among 
markets  be  restricted  in  the  manner 
provided  herein. 

Producer  milk.  The  "producer  milk" 
definition  is  intended  to  define  the  milk 
that  would  be  priced  and  pooled  under 
the  merged  order.  The  definition 
adopted  herein  carries  out  the  basic 
objectives  set  forth  by  the  merger 
proponent. 

As  provided  herein,  producer  milk 
would  include  milk  received  during  the 
month  directly  from  a  producer  at  a  pool 
plant  by  the  plant  operator.  It  also 
would  inchide  milk  of  a  producer  that  is 
received  dortaig  the  month  by  a 
cooperative  association  as  a  bulk  tank 
handler  for  delivery  to  a  pool  plant  Milk 
picked  up  by  a  handler  at  the  farm  m  a 
bulk  tank  truck  but  not  received  at  a 
plant  until  tfie  next  month  would  be 
producer  milk  in  the  month  in  whidi 
picked  up.  Under  the  adopted 
provisions,  producer  milk  also  would 


inchide  milk  of  producers  that  is 
diverted  fitm  pool  plants  to  nonpool 
plants  under  specified  conditions. 

Under  the  present  accounting 
procedures,  bulk  tank  milk  that  is  picked 
up  at  the  farm  but  not  physically 
received  at  a  plant  until  the  following 
month  is  treated  as  a  receipt  of  producer 
milk  in  sudi  following  month.  This 
procedure  has  presented  substantial 
accounting  problems,  particularly  when 
milk  passes  through  a  reload  facility  and 
a  portion  of  the  load  on  the  pidc-up 
tanker  is  transferred  to  an  over-tfae-road 
tanker  and  received  at  a  plant  that 
month,  while  the  remainder  is  held  at 
the  reload  facility  for  delivery  to  a  plant 
the  next  month.  While  administrative 
guidelines  have  been  adopted  to 
promote  uniform  accounting  procedures 
for  bulk  milk  receipts,  the  procedures 
have  not  fully  resolved  the  accounting 
problems  to  the  satisfaction  of  affected 
parties.  Further,  individual  producers 
have  not  understood  the  deferred 
settlement  for  milk  that  results  when 
milk  picked  up  in  the  current  month  is 
not  physically  received  at  a  plant  during 
that  month. 

Dairy  fanners  need  not  be  required  to 
wait  one  and  a  half  months  be£ore 
receiving  the  uniform  price  for  milk  that 
is  picked  op  at  their  farms  on  the  last 
day  of  a  month  but  is  not  received  at  a 
plant  until  the  following  mnnth;  The 
accounting  procedure  will  be  simplified 
and  should  be  more  readily  accepted  if 
milk  is  pooled  in  all  cases  in  the  month 
in  which  it  is  picked  up  at  a  farm.  The 
changes  adopted  herein  will  permit  the 
pooling  of  producer  milk  in  the  month  it 
is  picked  up  at  the  farm  if  the  milk  is 
received  at  a  plant  in  the  current  or  the 
following  month.  Milk  received  in  the 
following  month  will  be  included  in  the 
responsible  handler's  end-of-month 
inventory  and  will  be  priced  at  the 
location  of  the  plant  where  the  milk  ia 
physically  received  in  the  following 
month.  Since  this  milk  reasonably  will 
be  received  at  a  plant  on  the  1st  or  2nd 
day  of  the  following  month,  the  handler 
wrlll  know  the  location  of  the  plant  of 
actual  receipt  in  time  to  include  this 
information  in  his  monthly  report  which 
he  mails  by  the  7th  day  of  the  following 
month.  If,  however,  none  of  the  milk  in 
the  pick-up  tanker  is  received  at  a  plant 
such  milk  will  not  be  included  in  the 
handler's  report  and  he  will  have  no 
pool  obligation  on  it.  This  confonns  with 
the  present  provisions  which  tie  the 
produco-  miJk  provisions  to  its  receipts 
at  a  plant 

If  the  operator  of  a  pool  plant  is  the 
responsible  handler,  he  will  account  for 
this  producer  milk  as  part  of  his  end-of- 
month  inventory  and  will  be  charged  the 
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Class  in  price  in  the  month  it  is  picked 
up  at  the  farm.  In  the  following  month, 
this  milk  will  be  treated  in  the  same 
manner  as  other  fluid  milk  products  he 
had  in  inventory. 

If  a  cooperative  association  bulk  tank 
handler  is  the  responsible  handler,  such 
cooperative  will  account  will  account 
for  the  milk  in  transit  as  end-of-monlh 
inventory.  The  cooperative  will  be 
charged  the  Class  III  price  for  such  milk 
and  will  be  credited  at  the  blend  price. 
Additional  conforming  changes  are 
needed  to  implement  this  procedure  to 
insure  that  in  the  following  month  the 
cooperative  is  credited  for  its  pool 
obligation  on  such  milk  in  the  preceding 
month.  In  such  following  month,  this 
milk  is  included  in  the  obligations  of  the 
pool  plant  handler  who  physically 
received  it  and  he  will  account  to  the 
market  administrator  for  this  milk  at  the 
classified  prices.  Such  monies  would  be 
deposited  in  the  producer-settlement 
fund,  but  since  the  milk  was  pooled  in 
the  preceding  month  it  would  not  be 
included  in  the  pool  computation  of  the 
current  month. 

It  should  be  noted  here  that  bulk  tank 
milk  being  diverted  by  a  cooperative 
from  another  handler's  pool  plant  to  a 
nonpool  plant  should  not  be  included  in 
the  cooperative's  ending  inventory  if  the 
milk  is  in  transit  at  the  end  of  the  month. 
Instead,  the  tinal  accounting  for  the  milk 
should  be  in  the  month  in  which  it  is 
picked  up  at  the  farm.  The  inventory 
accounting  procedure  is  not  necessary  in 
this  case  since  the  cooperative  is  the 
only  accountable  handler  under  the 
order  for  such  milk.  The  milk  is  received 
by  the  cooperative,  of  course,  at  the  time 
it  is  picked  up  at  the  farm. 

Diversions  of  producer  milk  from  a 
pool  plant  to  a  nonpool  plant  that  is  not 
a  producer-handler  plant,  for  the 
account  of  the  handler  operating  the 
pool  plant,  are  recognized  with  speciflc 
limitations.  Similar  diversions  could  be 
made  for  the  account  of  a  cooperative 
from  the  pool  plant  of  another  handler. 

Diversion  provisions  are  desirable  to 
facilitate  the  orderly  and  efficient 
disposition  of  the  market's  reserve  milk 
supplies.  When  producer  milk  is  not 
needed  in  the  market  for  Class  I  use.  its 
movement  to  nonpool  plants  for 
manufacturing  without  loss  of  producer 
milk  status  should  be  accommodated.  It 
is  necessary,  however,  to  safeguard 
against  the  association  with  the  market 
of  unneeded  milk  supplies  through  the 
diversion  process.  Accordingly,  certain 
limitations  should  apply  with  respect  to 
diversions  of  producer  milk  to  nonpool 
plants. 

The  merger  proponent  proposed  that 
during  each  month  of  the  year 
cooperatives  be  permitted  to  divert  to 


nonpool  plants,  except  producer-handler 
plants,  a  quantity  of  milk  not  in  excess 
of  one-half  of  the  quantity  of  member 
producer  milk  that  is  received  at  pool 
plants  during  the  month.  The  operator  of 
a  pool  plant  (other  than  a  cooperative 
association)  would  be  allowed  to  divert 
to  nonpool  plants,  except  producer- 
handler  plants,  any  non-member  milk. 
The  quantity  of  milk  that  the  plant 
operator  would  be  permitted  to  divert 
could  not  exceed  one-half  of  the 
quantity  of  milk  received  at  such  pool 
plant  from  such  non-member  producers 
during  the  month.  AMPI  also  indicated 
that  it  would  support  a  diversion 
limitation  equal  to  the  reciprocal  of 
supply  plant  shipping  requirements  if 
shipping  standards  of  60  percent  in 
September-January  and  40  percent  in 
February-August  were  adopted. 
Diversions  in  excess  of  the  proposed 
quantities  would  not  be  eligible  for 
pooling  under  this  order  and  the 
diverting  cooperative  or  pool  plant 
operator  woidd  be  required  to  specify 
the  dairy  farmers'  milk  which  would  not 
be  eligible  for  diversion.  If  the 
cooperative  or  handler  fails  to  designate 
the  dairy  farmers  whose  milk  is  not 
eligible  for  diversion,  then  none  of  the 
milk  diverted  by  the  cooperative  or 
handler,  respectively,  would  be  eligible 
for  pooling. 

liie  cooperative  also  proposed  that 
milk  of  a  producer  would  not  be  eligible 
for  diversion  unless  at  least  15  percent 
of  the  total  monthly  milk  production  of 
such  person  is  received  at  a  pool  plant 

Kraft  proposed  that  diversions  of 
producer  milk  to  nonpool  plants  for  each 
of  the  months  of  September-January  by 
cooperatives  and  pool  plant  operators 
be  limited  to  the  quantity  of  milk 
physically  received  at  pool  plants  from 
those  producers  for  which  the  handler  is 
eligible  to  divert.  During  each  of  the 
months  of  February-August,  Kraft 
proposed  that  diversions  to  nonpool 
plants  by  such  handlers  not  exceed 
twice  the  quantity  of  milk  physically 
received  at  pool  plants  from  those 
producers  for  which  the  cooperative  or 
the  plant  operator,  respectively,  is 
eligible  to  divert.  In  the  event  of  over- 
diversions,  the  diverting  handler  may 
designate  the  dairy  farmer  deliveries 
that  would  not  be  producer  milk.  If  the 
handler  failed  to  designate  the  milk  that 
was  over-diverted,  Kraft  proposed  that 
milk  diverted  on  the  last  day  of  the 
month,  then  the  second  to  last  day  of  the 
month,  and  so  on,  be  excluded  until  all 
diversions  in  excess  of  the  prescribed 
limits  are  accounted  for. 

Kraft  proposed  that  in  any  month  of 
September-January  milk  of  a  producer 
not  be  eligible  for  diversion  unless  at 
least  one  day's  production  from  such 


producer  is  physically  received  at  a  pool 
plant  during  the  month.  In  the  event  a 
dairy  farmer  loses  his  producer  status 
(except  at  a  result  of  a  temporary  loss  of 
Grade  A  approval),  Kraft  proposed  that 
the  milk  of  such  producer  not  be  eligible 
for  diversion  until  milk  of  such  producer 
is  physically  received  once  again  as 
producer  milk  at  a  pool  plant. 

The  handler's  spokesman  pointed  out 
that  milk  of  certain  distant  producers 
may  not  be  needed  every  day  of  the 
month,  especially,  during  the  season  of 
flush  production.  In  the  event  there  is 
need  to  divert  reserve  milk  supplies  to 
nonpool  plants  for  manufacturing,  he 
indicated  that  a  handler  should  have  the 
opportunity  to  move  such  milk  in  the 
most  efficient  manner.  For  this  reason, 
he  proposed  that  during  the  months  of 
September  through  January  only  a 
minimal  association  with  die  market  be 
required  in  order  for  milk  of  a  producer 
to  be  diverted  and  that  the  main  limit  on 
the  quantity  of  milk  that  may  be 
diverted  be  based  upon  the  aggregate 
quantity  of  producer  milk  physically 
received  at  pool  plants.  In  Kraft's 
opinion,  such  diversion  provisions 
would  promote  efficiency  by  permitting 
the  milk  of  the  more  distant  producers  to 
be  diverted  every  day  of  the  year  except 
for  one  day's  production  during  each  of 
the  months  of  September  through 
January. 

To  insure  that  each  producer  whose 
milk  is  being  diverted  maintains  his 
established  association  with  the  market, 
at  least  one  day's  production  of  his  milk 
should  be  received  at  a  pool  plant  each 
month.  If  a  dairy  farmer  loses  his 
producer  status  under  the  order  (except 
for  temporary  loss  of  approval  bom  a 
duly  constituted  regidatory  agency  for 
the  production  of  milk  for  fluid 
consumption),  his  milk  should  be 
reassociated  with  a  pool  plant  before  it 
is  eligible  for  diversion.  For  transitional 
purposes,  a  dairy  farmer  who  held 
producer  status  under  any  of  the  four 
orders  merged  herein  during  the  month 
preceding  the  effective  date  of  the 
merged  order  could  have  his  milk 
diverted  under  the  merged  order  without 
being  received  Hrst  at  a  pool  plant  under 
the  merged  order.  However,  at  least  one 
day's  production  from  such  dairy  farmer 
would  have  to  be  received  at  a  pool 
plant  sometime  during  the  month  for  any 
milk  of  the  producer  to  be  eligible  for 
diversion  during  such  month.  These 
requirements  will  assure  that  only  the 
milk  of  producers  who  have  established 
as  association  with  the  market's  fluid 
needs  is  eligible  for  diversion  to  nonpool 
plants. 

There  is  no  need  to  require  that  at 
least  15  percent  of  an  individual  dairy 
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fanner's  production  be  delivered  to  a 
pool  plant  each  month  in  order  for  any 
milk  of  such  producer  to  be  eligible  for 
diversion.  Such  requirement  would 
unnecessarily  limit  a  handler's  ability  to 
divert  efficiently  the  milk  of  producers. 
While  a  minimal  individual  "touch- 
base"  requirement  is  necessary,  the 
primary  limits  should  be  established  on 
the  basis  of  the  aggregate  quantity  of 
producer  milk  that  the  handler  caused  to 
be  received  at  pool  plants.  Such  method 
will  provide  adequate  safeguards  on 
diversions  to  nonpool  plants  and 
provide  handlers  greater  flexibility  in 
moving  excess  milk  supplies  to  nonpool 
plants.  For  example,  the  provisions 
adopted  herein  will  enable  a  handler  to 
divert  more  often  the  milk  of  those 
producers  whose  farms  are  more  distant 
from  his  plant  than  those  located  closest 
to  his  plant,  thereby  reducing  the  cost  of 
hauling  milk.  On  days  when  the  milk  of 
distant  producers  is  not  needed  at  the 
central  market,  it  can  be  diverted  to 
nearby  manufacturing  plants. 

The  total  quantity  of  producer  milk 
that  may  be  diverted  monthly  to 
nonpool  plants  by  a  cooperative 
association  during  each  of  the  months  of 
September  through  January  should  not 
exceed  one-half  of  the  producer  milk 
that  the  cooperative  association  caused 
to  be  delivered  to  and  was  physically 
received  at  all  pool  plants.  During  each 
of  the  months  of  February  through 
August,  the  quantity  that  may  be  so 
diverted  should  not  exceed  the  quantity 
of  producer  milk  that  is  so  moved  by  the 
cooperative. 

The  operator  of  a  pool  plant  should  be 
able  to  divert  any  milk  that  is  not  under 
the  control  of  a  cooperative  association 
that  is  diverting  milk  during  the  month. 
The  total  quantity  of  milk  so  diverted 
during  each  of  the  months  of  September 
through  January  should  not  exceed  one- 
half  of  the  producer  milk  physically 
received  at  pool  plant(s)  as  producer 
milk  for  which  the  plant  operator  is  the 
handler.  During  each  of  the  months  of 
February  through  August  such 
diversions  should  hot  exceed  the 
quantity  of  producer  milk  that  was 
physically  received  at  pool  plant(s)  as 
producer  milk  of  the  plant  operator. 

Any  milk  diverted  by  handler  in 
excess  of  the  quantity  limitations  should 
not  be  producer  milk.  The  diverting 
handler  should  be  permitted  to 
designate  the  dairy  farmer  deliveries  to 
nonpool  plants  that  would  not  be 
producer  milk.  Otherwise,  the  milk  last 
diverted  during  such  month,  in  lots  of  an 
entire  day's  production,  should  be 
excluded  first  in  determining  which  milk 
would  not  be  producer  milk. 

As  provided  herein,  milk  diverted 
firom  a  pool  plant  would  be  included  in 


the  plant's  receipts  for  purposes  of 
determining  whether  or  not  the  plant 
meets  the  applicable  pooling  standards. 
It  is  necessary  under  this  procedure  to 
safeguard  against  a  pool  plant  not 
meeting  the  pooling  standards  because 
too  much  milk  was  diverted  from  the 
plant  by  a  cooperative,  perhaps  without 
timely  knowledge  of  this  by  the  plant 
operator.  Accordingly,  whatever 
quantity  of  milk  diverted  by  a 
cooperative  from  a  pool  plant  that 
would  cause  such  plant  to  become  a 
nonpool  plant  should  not  be  considered 
as  producer  milk.  In  such  event,  the 
cooperative  should  be  permitted  to 
designate  the  dairy  farmer  deliveries  to 
nonpool  plants  that  would  not  be 
producer  milk.  Otherwise,  the  milk  last 
diverted  by  the  cooperative  from  the 
pool  plant,  in  lots  of  an  entire  day's 
production,  should  be  excluded  first  in 
determining  the  milk  of  dairy  fanners 
that  would  not  be  producer  milk. 

The  limit  on  diversions  adopted 
herein  would  permit  up  to  one-third  of 
the  producer  milk  of  a  handler  to  be 
diverted  off  the  market  during  the 
months  of  September  through  January. 
Such  limit  comports  with  the  limit 
proposed  by  proponent  cooperative  for 
all  months  of  the  year  and  should 
accommodate  any  needed  diversions  by 
handlers  during  the  months  when  milk 
production  declines  seasonally.  In  that 
regard,  the  greatest  diversions  during 
1978  and  1979  for  the  months  of  January 
and  September-December  occurred  in 
December  1979.  In  that  month,  5.3 
percent  of  the  total  producer  milk  on  the 
four  markets  was  diverted  to  nonpool 
plants. 

Diuing  the  months  of  February 
through  August  when  the  demand  for 
fluid  milk  is  less  and  the  supply  of 
producer  milk  is  more  plentifiil  than 
during  other  months  of  the  year, 
handlers  will  find  it  necessary  to  divert 
greater  quantities  of  milk  to  nonpool 
plants  than  during  the  months  of 
September  through  January. 
Accordingly,  during  the  months  of 
February  through  August,  handlers 
should  be  permitted  to  divert  producer 
milk  to  nonpool  plants  in  an  amount 
equal  to  the  quantity  of  producer  milk 
physically  received  at  pool  plants.  As  a 
practical  matter,  there  is  no  reason  to 
have  the  order  provide  that  the  operator 
of  a  pool  distributing  plant  may  divert 
any  greater  quantity  than  the  amount 
adopted  herein.  The  same  would  be  true 
for  a  pool  supply  plant  that  is  required 
to  ship  at  least  50  percent  of  its  producer 
receipts  to  pool  distributing  plants 
during  such  months.  If  such  handlers 
were  to  divert  more  milk  to  nonpool 
plants  for  manufacturing  than  was 
received  at  their  plants,  they  would  be 


unable  to  meet  the  pooling  standards  for 
pool  distributing  plants  and  pool  supply 
plants  that  are  provided  herein. 

As  proposed  by  the  merger  proponent, 
all  diverted  milk  should  be  priced  at  the 
location  of  the  plant  to  which  the  milk 
was  diverted.  Pricing  diverted  milk  at 
the  location  of  the  plant  where  such  milk 
is  physically  received  removes  the 
possibility  of  subsidizing  distant 
producers  when  their  milk  is  diverted  to 
distant  manufacturing  plants.  This 
would  occur  if  such  producers  received 
a  blend  price  f.o.b.  the  city  plant  (as  if 
the  milk  had  actually  moved  to  the  dty) 
when  in  fact  no  transportation  cost  to 
the  city  had  been  inciured  because  the 
milk  was  diverted  to  a  manufactuiring 
plant  located  near  the  producer's  farm. 

Kraft.  Inc^  proposed  that  the  order 
provide  for  diversions  between  pool 
plants.  This  proposal  was  a  corollary 
change  to  its  proposal  to  allow  supply 
plants  to  qualify  for  pool  status  on  the 
basis  of  direct  shipments  of  milk  from 
producers'  farms  to  distributing  plants. 

Since  the  merged  order  would  allow 
limited  quantities  of  milk  that  is  diverted 
to  count  as  qualifying  shipments  for  tht 
purposes  of  pooling  a  supply  plant,  the 
order  also  should  provide  for  diversions 
between  pool  plants.  This  will  provide 
the  technical  means  under  the  order  for 
milk  to  be  deUvered  by  supply  plant 
operators  directly  from  producers'  farms 
to  pool  distributing  plants  and  still  count 
as  shipments  from  the  supply  plant. 
Also,  it  will  allow  the  operator  of  any 
pool  plant  to  divert  milk  supplies  to 
another  pool  plant  and  retain  the 
producer  milk  status  and  payroll 
responsibility  for  snch  milk.  Without 
this  provision,  a  plant  operator  who 
wants  to  retain  regular  producers  on  the 
plant's  payroll  for  the  entire  month 
would  have  to  physically  receive  the 
milk  of  such  producers  into  the  plant  (so 
that  it  will  be  considered  "producer 
milk"),  then  pump  it  back  into  the  truck 
and  deliver  it  to  the  other  pool  plant 
Such  milk  would  then  be  considered  a 
transfer  from  one  plant  to  another  with 
the  transferor-handler  accounting  to  the 
pool  for  the  milk  and  paying  those 
producers  as  well. 

This  practice  is  obviously 
uneconomic,  resulting  in  unnecessary 
and  costly  movements  of  milk.  In 
addition,  the  unnecessary  pumping  of 
milk  is  damaging  to  its  quality. 
Permitting  diversions  of  milk  between 
pool  plants  will  promote  the  efficient 
handling  of  milk. 

In  the  case  of  diversions  between  pool 
plants,  the  question  arises  as  to  whether 
such  diversions  should  be  considered  as 
a  receipt  at  the  divertor  plant,  the 
divertee  plant  or  both  for  the  purpose  of 
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determining  whether  such  plants  have 
met  the  requirements  for  pooling  under 
the  order.  As  adopted  herein,  such 
diversions  would  be  treated  in  the  same 
manner  as  transfers  between  pool 
plants. 

The  individual  orders  provide  that 
milk  which  is  transferred  from  one 
distributing  plant  to  another  shall  be 
included  in  the  receipts  of  both  the 
transferor  plant  and  the  transferee  plant. 
Diversions  between  pool  distributing 
plants  should  be  treated  in  the  same 
way. 

Milk  that  is  transferred  from  a  pool 
supply  plant  to  a  pool  distributing  plant 
is  included  in  the  receipts  of  both  the 
supply  plant  and  the  distributing  plant. 
Accordingly,  diversions  from  a  pool 
supply  plant  to  a  pool  distributing  plant 
should  be  considered  in  the  receipts  of 
both  plants. 

Fluid  milk  products  that  are 
transferred  from  a  pool  distributing 
plant  to  a  pool  supply  plant  are  included 
in  the  receipts  of  the  distributing  plant 
but  are  excluded  from  the  receipts  of  the 
supply  plant.  Diversions  from  a  pool 
distributing  plant  to  a  pool  supply  plant 
should  also  be  treated  this  way. 

(b)  Classification  of  milk.  The  uniform 
classification  plan  adopted  August  1. 
1974,  for  each  of  the  four  orders  under 
consideration  for  merger  (along  with  35 
other  milk  orders]  should  be  continued 
under  the  merged  order.  The  plan 
provides  for  the  classification  of  milk 
according  to  use,  including  rules  for 
determining  the  classification  of  milk 
moved  from  one  plant  to  another.  The 
plan  also  sets  forth  a  procedure  for 
allocating  a  handler' s^eceipts  of  milk 
and  milk  products  from  various  sources 
to  the  utilization  of  such  receipts  in  each 
class  in  order  to  determine  the 
classification  of  producer  milk. 

The  classification  provisions  of  the 
four  orders  to  be  merged  are  generally 
identical  to  such  provisions  of  the 
proposed  merged  order.  Consequently, 
adoption  of  the  proposed  provisions  in 
the  merged  order  will  not  result  in  any 
change  in  regulation  for  handlers 
currently  regulated  by  the  separate 
orders. 

(c)  Class  prices  and  location 
adjustments.  The  Class  I  price  for  the 
Southwest  Plains  market  should  be 
established  for  the  Oklahoma  City  area, 
or  "Zone  L"  with  prices  appHcable  at 
plants  in  other  areas  to  be  determined 
through  the  use  of  location  adjustments. 
Such  Class  I  price  should  be  the  basic 
formula  price  for  the  second  preceding 
month  plus  a  Class  I  differential  of  $1.98. 

For  purposes  of  applying  location 
adjustments,  the  marketing  area  should 
be  divided  into  six  pricing  zones.  The 
location  adjustment  for  each  zone,  the 


resulting  Class  I  differential  (shown 
parenthetically)  and  the  counties  in 
Oklahoma,  Kansas  and  Missouri  that 
should  be  included  in  each  zone  are  as 
follows: 

Zone  I — no  adjustment  ($1.96) 


In  the  State  of  Oklahoma 

Caddo 

McCain 

Canadian 

Mcintosh 

Cleveland 

Okfuskee 

Coal 

Oklahoma 

Garvin 

Pittsburg 

Grady 

Pontotoc 

HaskeU 

Pottawatomie 

Hughes 

Seminole 

Latimer 

/         Sequoyah 

Le  Flore 

Zone  n— plus  7  canU  ($24)5) 

In  the  State 

ofOidahoma 

Alfalfa 

leBerson 

Atoka 

Johnston 

Beaver 

Kiowa 

Beckham 

Love 

Bryan 

Major 

Carter 

Marshall 

Choctaw 

McCurtain 

Cimarron 

Murray 

Comanche 

Pushmataha 

Cotton 

Roger  Mills 

Custer 

Stephens 

Dewy 

Texas 

Ellis 

Tillman 

Greer 

Washita 

Harmon 

Woods 

Harper 

Woodward 

Jackson 

Zone  m— minus  10  cants  ($1.88) 

In  the  State 

of  Oklahoma 

Adair 

Muskogee 

Blaine 

Noble 

Cherokee 

NowaU 

Craig 

Okmulgee 

Creek 

Osage 

Delaware 

Ottawa 

Garfield 

Pawnee 

Grant 

Payne 

Kay 

Rogers 

Kingfisher 

Tulsa 

Lincoln 

Wagoner 

Logan 

Washington 

Mayes 

Zone  IV— minus  33  cents  ($1.65) 

In  the  State 

of  Kansas 

Allen 

Labette 

Bourbon 

Montgomery 

Chautauqua 

Neosho 

Cherokee 

WUson 

Crawford 

In  the  State  of  Missouri 

Barton 

Newton 

lasper 

Vernon 

Zone  V— minus  18  cenU  ($lJiO) 

In  the  State 

of  Kansas, 

Barber 

Marion 

Barton 

McPherson 

Butler 

Pawnee 

Comanche 

Pratt 

Cowley 

Reno 

Edwards 

Rice 

ElUs 

Rush 

Harper 

RusseU 

Harvey 

Sedgwick 

Kingman 

Sufford 

Kiowa 

Sumner 

Zone  VI — minus  13  cents  ($1.85) 
In  the  State  of  Kansas 

Clark  Lane 

Finney  Meade 

Ford  Morton 

Gove  Nest 

Grant  Scott 

Gray  Seward 

Greeley  Stanton 

Hamilton  Stevens 

Haskell  Trego 

Hodgeman  Wichita 
Kearny 

The  cooperative  proposing  the  merged 
order  proposed  that  the  basic  formula 
price  now  used  under  the  separate 
orders  be  continued.  There  was  no 
opposition  to  this  proposal. 

The  present  basic  formula  price  in 
each  of  the  separate  orders  is  based  on 
pay  prices  for  manufacturing  grade  milk 
at  plants  in  the  States  of  Minnesota  and 
Wisconsin.  This  basic  formula  price  is 
used  in  setting  Class  I  prices  under  all 
Federal  orders.  Its  continued  use  imder 
the  merged  order  will  assist  in  the 
maintenance  of  adequate  supplies  for 
the  market.  Also.  Class  I  price  changes 
under  this  order  will  remain  coordinated 
with  those  under  all  other  orders. 

The  cooperative  also  proposed  that 
the  Class  I  price  for  the  Southwest         , 
Plains  order  be  established  for  the 
Oklahoma  City  area,  with  prices 
applicable  at  plants  in  other  areas  to  be 
determined  through  the  use  of  location 
adjustments.  Under  its  proposal,  as 
discussed  at  the  hearing,  the  Class  I 
price  at  Oklahoma  City  would  be  the 
basic  formula  price  for  the  second 
preceding  month  plus  $.198.  Under  the 
hearing  proposal  the  present  price 
relationships  between  plants  fully 
regulated  by  the  separate  orders  would 
be  continued  with  the  exception  of  a 
minor  change  for  a  portion  of  the  Red 
River  Valley  marketing  area. 

Basically,  the  Qass  I  price  for  the 
Southwest  Plains  market  should  be 
established  at  a  level  which,  in 
conjunction  with  the  Class  n  and  Class 
III  prices,  will  result  in  returns  to 
producers  sufficient  to  insure  an 
adequate  supply  of  pure  and  wholesome 
milk  for  the  market.  The  adequacy  of 
milk  supplies  for  the  merged  area  has 
been  dependent  upon  the  Class  I  prices 
appUcable  tinder  the  separate  orders  to 
be  merged.  The  minimum  Class  I  price 
levels  now  applicable  within  this  area, 
as  expressed  in  terms  of  the  Class  I 
differentials  of  the  separate  orders,  are 
as  follows: 


Oklahoma  Metropolitan.., 

Red  River  Valley 

Neosho  Valley.. 
Wichita 


$1.88 

$2.20 

$1.65 

„ $1.80 

The  Class  I  differentials  of  these 
separately  regulated  markets  reflect  in  a 
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generally  uniform  manner  a  portion  of 
the  cost  of  moving  milk  from  the  upper 
Midwest  to  these  maricets.  This 
accounts  for  the  graduated  price  levels 
in  the  separately  regulated  markets.  The 
gradation  of  prices  reflects  to  a  large 
degree  a  transportion  rate  of  1.5  cents 
per  hundredweight  per  10  miles.  The 
regional  price  structure  reflected  by 
these  Class  I  differentials  in  the 
separately  regulated  areas  should  be 
maintained  in  the  merged  market  This 
will  continue  the  current  alignment  of 
prices  at  plants  regulated  by  the  merged 
order  with  Class  I  prices  at  plants 
regulated  under  adjacent  Federal  milk 
orders. 

Only  one  Class  I  price  should  be 
announced  under  the  order  and  that 
price  should  be  applicable  only  at  plants 
located  in  a  specified  portion  of  the 
marketing  area.  The  Class  I  price  at 
plants  located  outside  this  territory, 
defined  herein  as  Zone  I,  should  be  the 
announced  Class  I  price  adjusted  for  the 
location  of  the  plant 

Zone  I  should  include  the  Oklahoma 
City  area  of  the  current  Oklahoma 
Metropolitan  order.  This  area  has  the 
largest  population  concentration  of  the 
proposed  market  and,  thus,  should  be 
the  focal  pricing  point  within  the 
Southwest  Plains  market.  Cotmties  in 
the  general  vicinity  of  the  Oklahoma 
City  area  (including  the  counties  of 
Caddo  and  Grady)  and  eastward  to  the 
Arkansas  line  should  also  be  included  in 
Zone  L  In  Zone  I,  a  Class  I  differential  of 
$1.98  should  apply.  Such  Class  I 
differential  currently  applies  at  plants  in 
the  Oklahoma  City  area  under  the 
Oklahoma  MetropoUtan  order. 

Zone  II  should  encompass  the 
Oklahoma  counties  of  the  present  Red 
River  Valley  marketing  area,  except  for 
the  counties  of  Caddo  and  Grady.  In 
Zone  II,  a  plus  location  adjustment  of 
seven  cents  should  apply.  This  would 
result  in  an  effective  Class  I  differential 
of  $20.05  which  is  seven  cents  higher 
than  the  one  applicable  at  Oklahoma 
City.  The  differential  adopted  herein 
represents  a  reduction  of  three  cents 
from  the  differential  of  $2.08  that 
currently  applies  at  a  plant  located  in 
Lawton,  Oklahoma.  Zone  II  should 
extend  eastward  to  the  Arkansas  border 
and  should  also  include  the  unregulated 
counties  in  western  Oklahoma  and  in 
the  Oklahoma  Panhandle  area  as  well 
as  Beckham  County,  Oklahoma. 

Zone  ni  should  include  the  area 
comprising  the  Tulsa-Muskogee  portion 
of  the  Oklahoma  Metropolitan  order. 
The  current  differential  in  such  area  is 
$1.88.  Under  the  minus  10-cent  location 
adjustment  adopted  herein,  this  Qass  I 
differential  would  be  continued  in  the 
Tulsa-Muskogee  area.  The  unregulated 


Oklahoma  counties  and  territory  in  the 
northeastern  part  of  the  State  should 
also  be  in  Zone  01. 

Zone  IV  should  encompass  the  current 
Neosho  Valley  marketing  area.  In  such 
area,  a  minus  location  adjustment  of  33 
cents  should  apply.  Such  adjustment 
would  maintain  the  Class  I  differential 
that  is  currendy  effective  in  that  general 
area. 

Zones  V  and  VI  should  be  the  current 
Zones  I  and  n,  respectively,  of  the 
Wichita  marketing  area.  Location 
adjustments  of  minus  18  cents  and 
minus  13  cents  should  apply  Zones  V 
and  VI,  respectively,  of  the  Southwest 
Plains  market  Such  adjustments  would 
provide  Class  I  differentials  for  such 
zones  that  are  the  same  as  those  now 
provided  under  the  Wichita  order. 

Previously  unregulated  territories  in 
Oklahoma  and  Beckham  County  should 
be  included  in  a  zone  so  that  the 
resulting  Class  I  differential  at  a  plant 
located  in  such  territory  would  be 
comparable  with  other  plants  that 
presumably  would  be  the  plant's 
primary  competitors.  On  this  basis,  the 
territory  near  the  Oklahoma  City  area 
and  eastward  to  the  Arkansas  line 
should  be  included  in  Zone  I.  All  of  the 
territory  in  northeastern  Oklahoma  (the 
principal  cities  in  such  area,  Tulsa  and 
Muskogee,  are  currently  included  in  the 
Oklahoma  Metropolitian  marketing 
area)  should  be  included  in  Zone  III.  The 
other  Oklahoma  counties  in  the  western 
part  of  the  State  and  in  the  Oklahoma 
Panhandle  should  included  in  Zone  IL 
The  inclusion  of  such  area  in  Zone  II 
will  estabhsh  a  Class  I  differential 
which  is  less  than  the  Class  I  differential 
in  the  Texas  Panhandle  area  and 
slightly  more  than  the  Class  I 
differential  in  portions  of  the  Southwest 
Plains  market  that  are  located  to  the 
north  and  east  of  the  currendy 
imregulated  territory. 

Out-of-area  location  adjustments. 
Provision  should  be  made  also  for 
location  adjustments  at  plants  located 
outside  the  Southwest  Plains  marketing 
area.  The  Class  I  price  at  plants  located 
in  most  of  the  territory  in  seven  states 
(Louisiana,  Texas,  New  Mexico, 
Colorado,  Kansas,  Missouri  and 
Arkansas)  surrounding  the  Southwest 
Plains  marketing  area  should  be 
adjusted  for  location  on  a  zone  pricing 
basis.  The  location  adjustments  adopted 
herein  for  the  zones  essentially  would 
provide  in  the  oudying  areas  a  level  of 
Class  I  prices  under  this  order  that  is 
applicable  in  those  areas  under  other 
Federal  orders. 

No  location  adjustments  should  apply 
at  plants  located  in  certain  portions  of 
the  States  of  Arkansas  and  Colorado. 
For  plants  located  outside  any 


designated  zone  in  the  State  of  Texas, 
plus  location  adjustments  to  the  Zone  I 
price  should  apply  at  the  rate  of  1.5 
cents  per  hundredweight  for  each  10 
miles  or  fraction  thereof  that  such  plant 
is  located  from  the  dty  hall  in 
Oklahoma  City,  Oklahoma.  Such 
distance  would  be  computed  on  the 
basis  of  the  shortest  haid-surfaced 
highway  distance  as  determined  by  the 
market  administrator.  At  all  other  out- 
of-area  plants,  a  minus  location 
adjustment  to  the  Zone  I  price  should 
apply  at  the  rate  of  1.5  cents  per 
hundredweight  for  each  10  miles  or 
fraction  thereof  that  such  plant  is 
located  from  the  nearer  of  the  city  halls 
in  Tulsa  or  Ponca  City,  Oklahoma.  The 
distance  between  such  points  should  be 
based  on  the  shortest  hard-surfaced 
highway  distance  as  determined  by  the 
market  administrator. 

Except  for  the  State  of  Aricansas  and 
Bowie  and  Cass  Counties  in  Texas,  the 
out-of-area  location  adjustment 
provisions  adopted  herein  are  identical 
to  those  that  were  proposed  by  AMPI. 
AMPI  testified  that  its  proposed  out-of- 
area  location  adjustments  essentially 
would  provide  Class  I  prices  under  the 
merged  order  in  those  areas  at  levels 
currently  prescribed  by  the  four  orders 
proposed  to  be  merged  or  by  adjacent 
Federal  milk  orders. 

AMPI  testified  that  such  adjustments 
would  be  needed  in  the  event  milk  is 
diverted  to  nonpool  plants  located 
outside  the  marketing  area  or  milk  is 
received  at  pool  plants  from  producers 
and  nonpool  plants  located  in  such 
areas. 

AMPI  proposed  that  the  Southwest 
Plains  Class  I  differential  be  increased 
for  plants  located  to  the  south  and  west 
of  the  marketing  area  and  decreased  for 
plants  located  north  of  the  marketing 
area.  In  Louisiana,  three  pricing  zones 
would  be  estabUshed  to  reflect  generally 
higher  differentials  established  under 
the  Greater  Louisiana  order.  In  Texas, 
16  pricing  zones  would  be  established  to 
reflect  the  higher  differentials 
established  under  the  Texas,  Lubbock- 
Plainview,  Texas  Panhandle,  and  Rio 
Grande  Valley  orders.  In  New  Mexico, 
two  pricing  zones  would  be  established 
to  reflect  the  higher  differentials 
established  under  the  Rio  Grande  Valley 
order.  In  Colorado,  four  pricing  zones 
would  be  established  to  reflect  the 
differentials  established  by  the  Eastern 
Colorado,  Western  Colorado  and  Rio 
Grande  Valley  orders.  In  Kansas,  three 
pricing  zones  would  be  established  to 
reflect  the  differentials  established 
under  the  Wichita,  Neosho  Valley,  and 
Greater  Kansas  City  orders.  In  Missouri, 
three  pricing  zones  would  be  established 
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to  reflect  differentials  established  under 
the  Greater  Kansas  City  and  St.  Louis- 
Ozarks  orders. 

In  the  State  of  Arkansas,  AMPI 
proposed  that  location  adjustments  be 
applied  in  the  manner  currently 
provided  under  the  Oklahoma 
Metropolitan  order.  Under  current 
provisions,  the  Class  I  differential  at  any 
plant  in  Arkansas  is  $1.88  per 
hundredweight,  minus  1.5  cents  for  each 
10  miles  that  such  plant  is  located  from 
the  nearer  of  Ponca  City  or  Tulsa. 
Oklahoma. 

Kraft  opposed  the- use  of  the  current 
Oklahoma  Metropolitan  location 
adjustment  provision  as  a  means  of 
estabhshing  a  location  value  for  milk 
received  at  plants  in  the  State  of 
Arkansas.  A  Kraft  witness  testified  that 
AMPI's  proposed  pricing  in  Arkansas  is 
inconsistent  with  the  rest  of  AMPrs 
proposal  to  establish  specific  pricing 
zones  in  six  states.  In  that  regard,  the 
witness  held  that  the  proposal  failed  to 
take  into  account  the  location  value  of 
milk  at  plants  in  Arkansas  as 
determined  under  other  Federal  orders. 

Kraft  operates  a  supply  plant  located 
in  Benton  County,  Arkansas  that  is 
currently  pooled  under  the  Oklahoma 
Metropolitan  order.  The  current  Class  I 
differential  applicable  at  the  supply 
plant  under  the  Oklahoma  Metropolitan 
order  is  $1,685  per  hunderdweight.  Kraft 
testified  that  the  appropriate  Class  I 
differential  at  such  location  is  $1.77  per 
hundredweight  because  the  Arkansas 
counties  of  Benton.  Boone,  Marion  and 
Washington  are  currently  included  in  a 
$1.77  zone  under  the  St  Louis-Ozarks 
Federal  order. 

Kraft  further  testified  that  a 
distributing  plant  located  in  Washington 
County,  Aricansas  is  currently  regulated 
under  the  St  Louis-Ozarks  order.  If  such 
plant  were  to  become  regulated  under 
the  Southwest  Plains  order,  the  Class  1 
price  at  such  plant  under  AMPI's 
proposal  would  decrease  by 
approximately  seven  cents  per 
hundredweight.  Also,  a  plant  located  in 
Sebastian  County,  Arkansas  that  is 
currently  regulated  tmder  the  Fort  Smith. 
Arkansas  order  would  have  its  Class  I 
price  reduced  approximately  25  cents 
per  hundredweight  in  the  event  that 
such  plant  were  to  become  regulated 
under  the  Southwest  Plains  order. 

Class  I  prices  established  at  pool 
plants  regulate  under  Federal  orders 
have  been  determined  through  the 
hearing  process  to  be  the  minimum 
prices  necessary  to  attract  an  adequate 
supply  of  milk  to  such  locations.  Should 
a  plant  located  in  Arkansas,  or  in  other 
neighboring  markets,  become  regulated 
under  the  Southwest  Plains  order,  this 
would  not  change  the  minimum  price 


necessary  to  attract  an  adequate  supply 
of  milk  to  that  plant  on  a  regular  basis. 
For  this  reason.  AMPI's  proposal  to 
establish  Class  I  prices  outside  the 
mariceting  area  that  reflect  Class  I  prices 
under  other  orders  at  such  locations 
should  be  extended  to  include  the  State 
of  Arkansas.  On  this  basis  the  Arkansas 
counties  of  Benton.  Boone.  Marion  and 
Washington  should  be  included  in  a 
minus  21 -cent  zone.  Such  zone  pricing 
would  result  in  a  $1.77  Class  I 
differential  at  all  plants  in  these 
counties.  The  sama  differential  is 
applicable  currenUy  under  the  St.  Louis- 
Ozarks  order  at  such  county  locations. 

The  order  also  should  include  Carroll 
County,  Arkansas,  in  the  same  minus  21- 
cent  location  adjustment  zone.  This  is 
necessary  in  order  to  provide  the  same 
location  value  for  producer  milk  that 
Kraft  diverts  to  its  nonpool  plants 
located  at  Bentonville  in  Benton  County 
and  at  Berryville  in  Carroll  County. 
Carroll  County  adjoins  Benton  County 
on  the  west  and  Boone  County  on  the 
east.  Because  Benton  and  Boone 
Counties  would  be  in  a  minus  21 -cent 
zone,  Carrol  County  should  also  be 
included  in  the  same  pricing  zone.  This 
will  result  in  the  same  location  value  for 
producer  milk  that  Kraft  diverts  from  its 
pool  supply  plant  at  Bentonville  to  either 
of  Kraft's  two  nonpool  plants  in 
northwestern  Arkansas.  Thus,  when  it  is 
necessary  for  Kraft  to  divert  milk  to  one 
of  its  nonpool  plants,  producers  would 
receive  the  same  price  for  their  milk 
whether  such  milk  is  received  at  the 
Bentonville  or  Berryville  plant  locations. 

An  additional  modification  should  be 
made  to  AMPI's  proposed  out-of-area 
location  adjustments  for  the  two 
southwestern  Arkansas  counties  of 
Litde  River  and  Miller.  Under  AMPI's 
proposal,  minus  adjustments  would 
apply  at  plants  in  the  two  Arkansas 
counties  on  the  basis  of  mileage  from 
Tulsa.  Oklahoma.  Using  a  mileage  of  270 
miles  from  Tulsa,  this  would  result  in  a 
Class  I  differential  of  $1,475  per 
hundredweight  at  a  plant  located  in 
Texarkanna.  Arkansas.  The  two  Texas 
counties  of  Bowie  and  Cass  that  adjoin 
the  Arkansas  counties  of  Little  River 
and  Miller,  however,  would  be  included 
in  a  plus  40-cent  zone.  This  would  result 
in  a  Class  I  differential  of  $2.38  in  these 
counties.  Consequently,  under  AMPI's 
proposal,  there  could  be  a  different  in 
Class  I  prices  at  plants  in  the  adjoining 
Texas  and  Arkansas  counties  of  90.5 
cents  per  hundredweight 

There  are  two  distributing  plants 
located  at  Texarkanna.  Texas,  that  are 
partially  regulated  under  the  Texas 
order.  One  of  the  plants  is  also  partially 
regulated  under  the  Central  Arkansas 
order  and  it  is  expected  that  both  plants 


would  be  partially  regulated  under  the 
Southwest  Plains  order. 

A  handler  that  operates  one  of  the 
Texarkana,  Texas,  plants  testified  that 
the  plant  would  be  partially  regulated 
under  the  Central  Arkansas.  Southwest 
Plains  and  Texas  orders.  The  handler 
opposed  AMPFs  proposed  $2.38 
differential  for  the  Texas  counties  of 
Bowie  and  Cass.  The  witness  stated  that 
the  proposed  pricing  could  result  in 
inequities  between  the  two  Texarkana 
plants  in  the  event  that  they  were  fully 
regulated  imder  different  orders.  For 
example,  the  witness  testified  that  if  one 
of  the  plants  distributed  10  percent  of  its 
receipts  in  the  Central  Arkansas 
marketing  area  and  became  fully 
regulated  under  that  order  while  the 
other  plant  became  fully  regulated  under 
the  Southwest  Plains  order  on  the  same 
basis,  the  plants  could  be  in  competition 
with  one  another  on  90  percent  of  their 
sales  with  Class  I  prices  that  differed  by 
21.5  cents  per  hundredweight  The 
witness  computed  the  Class  I  price 
difference  on  the  basis  of  the  $2.38 
differential  AMPI  proposed  for  the 
Texarkana  area  under  the  Southwest 
Plains  order  and  a  $2,165  differential 
that  AMPI  had  proposed  to  be 
applicable  at  such  location  tmder  the 
Central  Arkansas  order.  •* 

The  witness  also  noted  that  the  Texas 
order  provides  for  a  $2.23  differential  at 
Texarkana.  The  witness  supported  a 
Class  I  differential  of  $2,165  at 
Texaricana  based  on  mileage  from  Little 
Rock,  Arkansas. 

In  its  brief,  APMl  revised  its  position 
with  respect  to  a  location  adjustment  for 
plants  at  Texaricana.  The  cooperative 
association  stated  that  the  Texas 
counties  of  Bowie  and  Cass  should  be  in 
a  plus  25-cent  zone  which  would 
establish  a  $2.23  differential  at  plants 
located  in  such  counties. 

The  entire  four-county  area  (Litde 
River  and  Miller  in  Arkansas  and  Bowie 
and  Cass  in  Texas]  should  be  included 
in  the  same  price  zone  under  the 
Southwest  Plains  order.  These  counties 
should  be  in  a  plus  25-cent  zone  to  result 
in  a  Class  I  differential  of  $2.23.  This 
differential  will  be  identical  to  the  Class 


"Prior  to  April  1. 1862.  the  Central  Arkansas 
order  provided  for  a  tl-82  differential  at  Texarkana. 
On  the  basia  of  amendments  that  became  effectiva 
April  1. 1982.  the  order  now  provides  for  a  plus 
location  adjustment  at  Texarkana  at  the  rate  of  1.5 
cents  pdr  10  miles  from  Little  Rock.  On  this  basia 
the  Class  I  differential  at  Texarkana  would  be  $2.1$ 
since  Texarkana  is  140  miles  from  Little  Rock.  The 
actual  differential  at  the  Texarkana  plant  would 
depend  on  its  distance  from  Little  Rock.  Official 
notice  is  taken  of  an  amended  order  for  the  Central 
Arkansas  marketing  area  that  was  issued  by  the 
U.S.  E)epartment  of  Agriculture  on  February  23, 1982 
(47  FR  8319). 
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I  diCTerential  in  these  four  counties 
under  the  Texas  order. 

Class  I  prices  under  th^Texas  order 
represent  an  alignment  of  prices  among 
the  various  pricing  zones  that  were 
found  necessary  to  attract  an  adequate 
supply  of  milk  to  regulated  p\an\s  that 
furnish  the  fluid  milk  needs  of  the 
market.  In  addition,  it  was  found  that 
prices  in  the  eastern  Texas  area  must 
reflect  the  location  value  of  milk  at 
various  locations  relative  to  the  price  of 
milk  in  Houston.  "ITie  Class  I  prices 
established  under  the  Texas  order 
reflect  increasingly  higher  Class  I  prices 
from  rtorth  to  south  that  are  necessary  to 
obtain  an  adequate  supply  of  milk  at 
various  locations  in  the  eastern  part  of 
Texas.  It  was  concluded  that  a  $2.23 
Clasb  I  differential  at  Texarkana  would 
result  in  a  reasonable  price  alignment 
among  distributing  plants  in  the 
Texarkana  area  and  at  Marshall,  Tyler 
and  Houston  and  intermediate 
locations.  ** 

Since  location  adjustments  under  the 
Southwest  Plants  order  would  recognize 
the  alignment  of  Class  I  prices  within 
the  Texas  marketing  area,  it  is 
reasonable  also  for  the  Southwest  I^ains 
order  to  recognize  the  Class  I  price 
alignment  between  the  Texas  mariceting 
area  and  the  unregulated  area  around 
Texarkana.  This  is  best  accomplished 
by  including  the  previously  mentioned 
Texas  and  Arkansas  counties  in  a 
location  adjustment  zone  that  will 
match  the  Southwest  Plains  Class  I  price 
with  the  Texas  order  Class  I  price  in 
such  counties. 

It  is  not  necessary  to  specify  a  fixed 
location  adjustment  for  the  remaining 
counties  in  the  State  of  Arkansas  in 
order  to  recognize  the  appropriate 
location  value  of  milk  in  such  areas 
under  the  Southwest  Plains  order.  This 
is  because  the  location  value  of  milk  in 
an  East- West  direction  from  Memphis, 
Tennessee  to  Oklahoma  City, 
Oklahoma,  is  almost  identical.  Class  I 
differentials  established  under  current 
Federal  orders  are  $1.94  at  Memphis, 
Tennessee  and  Little  Rock,  Arkansas; 
$1.95  at  Fort  Smith.  Arkansas:  and  $1.98 
at  Oklahoma  City,  Oklahoma. 
Consequently,  it  is  only  necessary  to 
specify  that  no  location  adjustments 
should  be  applied  to  the  Southwest 
Plains  Class  I  price  in  the  State  of 
Arkansas,  except  for  the  six  counties 
mentioned  previously.  This  will  result  in 
a  Class  I  differential  at  plants  in  all 
other  counties  in  Aikansas  of  $1.98  and 
will  pnvvide  appropriate  price  alignment 


"Official  BOtioe  it  taken  of  Departmental 
deciaioo  Merging  S  Texas  maiketa  issued  on  May  2. 
1975  (40  m  2nXM). 


writh  the  Gass  I  differentials  established 
in  such  area  tmder  other  orders. 

iTiere  was  no  opposition  to  the 
remaining  portions  of  AMPI's  out-of- 
area  pricing  proposals  and  no 
alternative  provisions  were  explored  on 
the  hearing  record.  Basically,  die 
proposal  provides  for  recognizing  under 
the  Southwest  Plains  order  the  Class  I 
prices  estabUshed  tmder  other  Federal 
orders.  The  method  of  accompUshing 
this  objective  Is  set  forth  in  the  attadied 
order  provisions.  A  general  description 
of  the  pricing  zones  established  in 
various  states  and  the  other  order  Class 
I  differentials  that  are  reflected  in  the 
Southwest  Plains  location  adjustments 
set  set  forth  as  follows. 

In  the  State  of  Louisiana,  three 
location  adjustment  zones  should  be 
established  tmder  the  Southwest  Plains 
order  to  reflect  the  higher  location 
values  of  milk  established  tmder  the 
Greater  Louisiana  order.  The  zones  and 
location  adjustments  (with  the  Class  I 
differential  in  parenthesis]  are: 

(1)  The  area  comprising  Zone  I  of  the 
Greater  Lotiisiana  mariceting  area — plus 
49  cents  ($2.47). 

(2]  The  area  comprising  Zone  II  of  the 
Greater  Louisiana  marketing  area  and 
Zone  2  of  the  New  Orleans-Mississippi 
marketing  area — plus  68  cents  ($2.66). 

(3)  The  area  comprising  Zone  III  of  the 
Greater  Lotiisiana  marketing  area  and 
Zone  1  of  the  New  Orleans-Mississippi 
marketings  area — plus  67  cents  ($2.85). 

In  the  State  of  Texas,  16  locations 
adjustments  zones  (in  addition  to  the 
pricing  zone  that  includes  Bowie  and 
Cass  Cotmties  as  previously  discussed) 
should  be  estabUshed  tmder  the 
Southwest  Plains  order  to  reflect  higher 
location  values  of  milk  estabUshed  by 
the  Texas,  Texas  Panhandle,  Lubbock- 
Plainview  and  Rio  Grande  VaUey 
orders.  The  zones  and  location 
adjustments  (with  the  Class  I 
differential  in  parenthesis)  are: 

(1)  The  area  comprising  the  Texas 
Panhandle  marketing  area,  plus  the 
cotmties  of  Lipscomb  and  I^rmer — plus 
27  cents  ($2.25). 

(2)  The  area  comprising  the  Lubbock- 
Plainview  marketing  area — plus  44  cents 
($2.42). 

(3)  "Hie  area  comprising  the  Texas 
Coimties  of  the  Red  River  River  Valley 
marketing  area — plus  22  cents  ($2.20). 

(4)  The  areas  comprising  the  following 
zones  of  the  Texas  marketing  area: 

(a)  Zone  1  plus  that  portion  of  Hill 
Cotmty.  Texas,  in  Zone  3 — plus  34  cents 
($2.32). 

(2)  Zone  2— plus  40  cents  ($2.38). 

(c)  Zone  3  with  die  exception  of 
territory  in  Hill  Cotmty,  Texas— plus  49 
cenU  ($2.47). 


(d)  Zone  4— plus  52  cents  ($2.50). 

(e)  Zone  5 — plus  54  cents  ($2.52). 

(f)  Zone  6 — plus  59  cents  ($2.57), 

(g)  Zone  7— plus  64  cents  ($2.82). 
(h)  Zone  8— plus  70  cents  ($2.68). 
(i)  Zone  9 — plus  76  cents  ($2.74). 
(j)  Zone  10— plus  87  cents  ($2.85). 
(k)  Zone  11— plus  100  cenU  ($2.96). 
(1)  Zone  1^— plus  109  cents  ($3.07). 
(5)  The  Texas  portion  of  Zone  I  of  the 

Rio  Grande  Valley  marketing  area  plus 
37  cents  ($2.35). 

Location  adjustments  tmder  the 
Southwest  Plains  order  should  also  be 
provided  in  all  of  the  remaining  Texas 
cotmties  that  are  not  specifically 
included  in  any  of  the  previous  pricing 
zones.  All  of  such  remaining  counties 
are  located  in  southwestern  Texas  and 
are  not  included  within  the  boimdaries 
of  any  Federal  marketing  area.  The 
Class  I  price  tmder  the  Texas  order  at 
any  plant  in  this  area  is  the  Class  I  price 
applicable  at  the  nearer  of  Midland,  San 
Angelo,  San  Antonio  nor  Corpus  Christi, 
Texas.  Under  the  Southwest  Plains 
order,  the  Class  I  price  at  any  plant  in 
this  area  shoud  be  the  Zone  I 
(Oklahoma  City)  price  plus  an 
additional  1.5  cents  per  10  miles  from 
Oklahoma  City  to  the  plant  Such  price 
structure  will  reflect  the  increase  in 
value  of  milk  from  north  to  south  and 
maintain  an  approximate  alignment  of 
prices  in  such  area  with  Class  I  prices  in 
other  Texas  locations. 

In  the  State  of  New  Mexico,  two 
location  adjtistment  zones  should  be 
established  under  the  Southwest  Mains 
order  to  reflect  the  location  value  of 
milk  provided  tmder  the  Rio  Gande 
Valley  order  in  such  areas.  The  zones 
and  location  adjustments  (with  the 
Class  I  differential  in  parenthesis)  are  as 
follows: 

(1)  The  area  comprising  the  New 
Mexico  portion  of  Zone  I  of  the  Rio 
Grande  VaUey  marketing  area,  plus 
Catron  and  Hidalgo  Counties — plus  37 
cents  ($2.35). 

(2)  The  area  comprising  Zx>ne  III  and 
the  New  Mexico  portion  of  Zone  D  of 
the  Rio  Grande  VaUey  marketing  area 
plus  Colfax  and  Union  Counties — plus 
22  cents  ($2.20). 

In  the  State  of  Colorado,  fotir  location 
adjustment  zones  should  be  estabU^ied 
tmder  the  Southwest  Plains  order  to 
reflect  the  location  value  of  milk 
established  by  the  Eastern  Colorado, 
Western  Colorado  and  Rio  Grande 
VaUey  orders.  The  zones  and  location 
adjustments  (with  the  Class  I 
differential  in  parenthesis)  are  as 
foUows: 

(1)  The  area  comprising  die  Colorado 
portion  of  Zone  n  of  the  Rio  Grande 
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Valley  marketing  area — plus  22  cents 
($2.20). 

(2)  An  area  consisting  of  a  north-south 
band  of  21  counties  of  the  Eastern 
Colorado  marketing  area  in  central  and 
east  central  Colorado — ^plus  32  cents 
($2.30). 

(3)  An  area  consisting  of  a  north-south 
band  of  12  counties  in  eastern  Colorado 
along  the  western  boundaries  of  Kansas 
and  Nebraska— plus  10  cents  ($2.08). 

(4)  All  remaining  counties  in  western 
Colorado — no  adjustment  ($1.98). 
Application  of  the  Southwest  Plains 
Zone  I  Class  I  differential  in  these 
coiuities  approximates  the  $2.00  Class  I 
differential  provided  imder  the  Western 
Colorado  order. 

In  the  State  of  Kansas,  three  location 
adjustment  zones  should  be  established 
under  the  Southwest  Plains  outside  the 
marketing  area.  Such  adjustments 
reflect  the  location  value  of  milk 
established  by  the  Neosho  Valley; 
Wichita,  Kansas;  and  Greater  Kansas 
City  orders.  The  zones  and  location 
adjustments  (with  the  Class  I 
differential  in  parenthesis)  are  as 
follows: 

(1)  An  area  comprising  18  north 
cenb-al  and  northwestern  Kansas 
counties — minus  18  cents  ($1.80). 

(2)  The  area  comprising  the  Kansas 
portion  of  the  Greater  Kansas  City 
marketing  area  plus  the  six  nonfederally 
regulated  counties  of  Anderson,  Chase, 
Coffey,  Franklin,  Lin  and  Osage — minus 
24  cents  ($1.74). 

(3)  The  three  nonfederally  regulated 
counties  Elk,  Greenwood,  and  Woodson 
that  are  located  between  the  ciurent 
Neosho  Valley  marketing  area  and  Zone 
I  of  the  Wichita,  Kansas  Marketing 
area — minus  23  cents  ($1.75). 

In  the  State  of  Missouri,  the 
Southwest  Plains  order  should  provide 
for  three  location  adjustment  zones  to 
reflect  the  location  value  of  milk 
established  by  the  Greater  Kansas  City 
and  St.  Louis-Ozarks  orders.  The  zones 
and  location  adjustments  (with  the 
Class  I  differential  in  parenthesis)  are  as 
follows: 

(1)  The  area  comprising  the  Missouri 
portion  of  the  Greater  Kansas  City 
marketing  area  plus  40  additional 
central  and  nor^em  nonfederally 
regulated  counties — minus  24  cents 
($1.74). 

(2)  The  area  comprising  Zone  11  of  the 
St.  Louis-Ozarks  marketing  area-minus 
31  cents  ($1.67). 

(3)  The  area  comprising  the  Missouri 
portion  of  Zone  I  of  the  St.  Louis-Ozarks 
marketing  area  plus  an  additional  26 
nonfederally  regulated  counties  in 
Southern  Missouri — minus  38  cents 
($1.60). 


In  addition  to  the  previously 
described  location  adjustment  zones,  the 
Southwest  Plains  order  should  provide 
for  location  location  adjustments  at  any 
plants  that  might  be  located  beyond 
such  zones  on  the  same  basis  that  is 
currently  provided  under  the  Oklahoma 
MetropoUtan  order.  The  Class  I  price  at 
any  such  plant  should  be  the  Zone  I 
price  ($1.98)  minus  10  cents  less  an 
additional  1.5  cents  per  hundredweight 
for  each  10  miles  or  fraction  thereof  that 
such  plant  is  located  from  the  nearer  of 
the  city  halls  in  Tulsa  or  Ponca  City, 
Oklahoma.  Such  distance  should  be 
based  on  the  shortest  hard-surfaced 
highway  distance  as  determined  by  the 
market  administrator. 

Plants  that  might  be  subject  to  this 
adjustment  generally  would  be  expected 
to  be  located  in  areas  north  of  the 
marketing  area  and  previously 
described  location  adjustment  zones. 
Location  adjustments  computed  at  this 
rate  for  northern  plants  will  reflect  the 
lesser  location  value  of  milk  for  this 
market  at  the  more  distant  northern 
plants  relative  to  plants  nearer  the 
marketing  area.  Such  adjustments  will 
provide  uniform  pricing  to  handlers  for 
milk  received  at  the  market  from  distant 
plant  locations  and  will  reflect  the 
appropriate  economic  value  of  milk  to 
producers  in  consideration  of  the  point 
of  delivery  of  their  milk. 

Location  adjustment  credit.  Location 
adjustment  credit  should  apply  under 
the  merged  order  to  skim  milk  in  Class  I 
milk  received  in  bulk  from  transferor- 
pool  plfints  with  certain  limitations 
relative  to  the  Class  I  use  and  receipts  of 
milk  at  the  transferee-distributing  plant. 
The  quantity  of  skim  milk  in  Class  I  at 
the  transferee-distributing  plant  should 
be  increased  by  five  percent  after 
allocating  the  volume  of  skim  milk 
assigned  as  Class  I  to  receipts  of  fluid 
milk  products  from  other  order  plants 
and  unregulated  supply  plants  and 
subtracting  the  pounds  of  skim  milk  in 
receipts  of  packaged  fluid  milk  products 
from  other  pool  plants.  The  quantity  of 
skim  milk  in  Class  I  at  the  transferee- 
distributing  plant  should  then  be 
reduced  by  the  pounds  of  skim  milk  in 
receipts  of  milk  from  producers,  9(c) 
handlers  and  milk  received  by  diversion 
from  other  pool  plants.  Any  remaining 
quantity  of  skim  milk  in  Class  I  would 
be  eligible  for  assignment  of  Class  I 
location  adjustment  credit  to  skim  milk 
in  Class  I  received  in  bulk  from 
transferor-plants.  Any  assignment  of 
Class  I  location  adjustment  credit 
should  be  made  first  to  the  fransferor- 
plant  at  which  the  highest  Class  I  price 
applies  and  then  to  c^er  plants  in 
sequence  beginning  with  the  plant  at 
which  the  next  highest  Class  I  price 


applies.  Location  adjustment  credit  for 
butterfat  should  be  computed  separately 
but  in  the  same  manner  as  set  forth  for 
skim  milk. 

The  Neosho  Valley  and  Oklahoma 
Metropolitan  orders  provide  for 
assignment  of  location  adjustment  credit 
to  that  quantity  of  Class  I  milk  received 
from  transferor-pool  plants  that  does  not 
exceed  an  amount  equivalent  to  105 
percent  of  the  Class  I  disposition  at  the 
transferee-plant  minus  the  volume  of 
milk  received  directiy  from  producers 
and  9(c)  handlers  and  the  volume    ^ 
assigned  as  Class  I  to  receipts  from 
other  order  plants  and  unregulated 
supply  plants.  The  Wichita  order  limits 
location  adjustment  credit  on  fransfers 
between  pool  plants  to  the  quantity  of 
Class  I  disposition  at  the  transferee- 
plant  in  excess  of  the  volume  of  milk 
received  from  producers  and  9(c) 
handlers  in  addition  to  the  volume  of 
receipts  from  other  order  plants  and 
unregulated  supply  plants  assigned  to 
Class  I.  The  Red  River  Valley  order  has 
location  adjustment  credit  provisions 
similar  to  the  Wichita  order  except  that 
95  percent  of  the  receipts  of  milk 
received  from  producers  instead  of  100 
percent  are  subtracted  from  the  plant's 
Class  I  disposition  in  determining  the 
quantity  of  milk  which  would  be  eligible 
for  location  adjustment  credit. 

AMPI  proposed  that  a  location 
adjustment  credit  apply  to  receipts  of 
skim  milk  from  other  pool  plants  only  to 
the  extent  that  the  quantity  of  skim  milk 
assigned  to  Class  I  milk  available  for 
such  assignment  exceeded  95  percent  of 
the  pounds  of  skim  milk  in  receipts  of 
milk  at  the  transferee-plant  from 
producers  and  handlers  of  bulk  tank 
milk  plus  the  pounds  of  skim  milk  in 
receipts  of  packaged  fluid  milk  products 
from  other  pool  plants.  Any  assignment 
of  Class  I  location  adjustment  credits 
would  be  made  first  to  pool  plants  at 
which  the  highest  Class  I  price  applies 
and  then  to  other  plants  in  sequence 
beginning  with  the  plant  at  which  the 
next  highest  Class  I  price  applies. 

Class  I  location  adjustment  credit  on 
bulk  milk  transferred  between  pool 
plants  should  be  limited.  In  the  absence 
of  any  limits,  the  pool  obligation  of  the 
transferor-plant  operator  for  producer 
milk  transferred  to  a  pool  distributing 
plant  as  Class  I  milk  would  be  the  Class 
I  price  adjusted  for  the  location  of  such 
fransferor-plant.  The  order  should 
provide,  however,  that  if  the  transferee-  ' 
distributing  plant  has  sufficient  milk 
from  local  direct  ship  producers  to  cover 
all  of  its  Class  I  sales,  the  transferor- 
plant  would  not  receive  location 
adjustment  credit  on  the  milk 
transferred  because  such  milk  was  not 
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needed  for  Class  I  use  at  the  distributing 
plant. 

Class  I  location  adjustment  credits 
should  be  limited  in  order  to  encourage 
distributing  plant  operators  to  use 
locally-produced  milk  first  for  their 
Class  I  needs.  If  a  handler  were 
permitted  to  bring  in  distant  milk  from  a 
pool  plant  for  Class  I  use  and  channel 
the  local  supply  into  lower-valued  uses, 
this  would  result  in  a  lowering  of  retiuns 
to  producers  on  the  market.  This  is 
because  the  Class  I  milk  involved  would 
not  be  priced  at  the  location  of  the 
distributing  plant  but  rather  at  the 
supply  plant  location  where  the  Class  I 
price  is  lower.  This  would  subvert  the 
intent  of  the  Class  I  price  level  at  the 
distributing  plant,  which  is  to  attract 
milk  to  that  location  for  Class  I  use.  It  is 
this  price,  then,  that  must  be  reflected  in 
the  returns  to  producers. 

Under  the  provisions  of  each  of  the 
current  orders,  a  disallowed  location 
adjustment  credit  results  in  the 
application  of  the  central  market  f.o.b. 
Class  I  price  at  the  transferor-plant  even 
though  both  the  transferor-plant  and  the 
transferee-plant  may  be  located  in  areas 
whffl%  minus  location  adjustments  are 
apphcable.  However,  milk  transferred  to 
a  pool  distributing  plant  in  Zone  III 
(minus  10-cent  location  adjustment 
zone)  from  a  pool  plant  with  a  greater 
minus  adjustment  (minus  33  cents,  for 
example]  should  reflect  the  $1.88 
location  value  when  the  usual  location 
adjustment  credit  is  disallowed  rather 
than  the  higher  $1.98  location  value 
applicable  in  the  central  market  The 
provisions  adopted  herein  would  carry 
outJhat  concept 

Under  the  merged  order,  the  pricing  of 
transferred  milk  that  does  not  receive  a 
location  adjustment  credit  will  reflect  its 
value  at  the  location  of  the  transferee- 
plant.  In  order  to  accomplish  this 
objective,  the  computation  of  any 
location  adjustment  credit  that  may  be 
assigned  should  be  based  on  the 
difference  between  the  order's  Class  I 
prices  applicable  at  the  transferor-plant 
and  the  transferee-plant  rather  than  at 
the  difference  between  the  Class  I  price 
at  the  transferor-plant  and  the  central 
market  Class  I  price  as  is  provided 
under  the  current  orders. 

In  addition,  under  the  provisions 
adopted  herein,  the  transferor-plant 
woiild  have  to  account  for  such 
transferred  milk  at  the  Class  I  price 
applicable  at  the  transferee-plant.  For 
example,  if  milk  were  transferred  from  a 
plant  in  the  no  location  adjustment  zone 
to  a  plant  in  Zone  n  (plus  7-cent 
adjustment  zone]  and  there  was  no 
location  adjustment  credit  allowed  for 
the  transferor-handler,  then  the 
transferor-handler  would  have  to 


account  to  the  pool  for  such  transferred 
Class  I  milk  at  the  Class  I  price  at  the 
transferee-plant  i.e.,  a  Class  I 
differential  of  $2.05.  Since  the  location 
value  of  milk  in  this  example  is  the 
Class  I  differential  price  of  $2.05,  the 
order  should  not  provide  a  credit  for 
transportation  on  any  of  the  transferred 
milk  since  the  milk  was  not  needed  for 
Class  I  purposes  at  the  distributing 
plant 

The  intent  of  the  limitation  provided  is 
to  insure  that  producers  on  the  market 
do  not  have  their  returns  lowered 
through  the  granting  of  price  credits  on 
milk  unnecessarily  moved  between  pool 
plants  for  other  than  Class  I  use.  In  this 
connection,  location  adjustment  credits 
should  not  apply  to  Class  I  milk  shipped 
to  pool  plants  in  lower-priced  zones. 
Although  such  shipment  would  not  be  a 
usual  movement  of  milk,  it  could  occur. 
For  example,  a  plant  in  Zone  I  with 
receipts  in  excess  of  its  fluid  milk 
requirements  might  ship  such  excess  to 
handlers  in  Wichita,  Kansas,  a  lower- 
priced  area.  The  Class  I  price  level 
established  under  the  order  in  Zone  I 
and  in  the  plus  location  adjustment 
zones  are  intended  to  attract  milk  to 
these  areas  for  Class  1  use  at  such  plant 
locations  and  not  for  reshipment  to 
lower-priced  zones.  Such  reshipments 
should  not  be  encouraged  through  the 
granting  of  price  credits  on  such  milk 
movements.  If  the  prices  provided  tend 
to  attract  greater  quantities  of  milk  than 
are  needed  locally*,  then  consideration 
should  be  given  to  whether  a  lower  price 
should  be  provided. 

At  the  hearing,  Kraft  suggested  two 
modifications  to  the  location  adjustment 
provisions  concerning  the  assignment  of 
location  adjustment  credits  to  milk 
transferred  to  distributing  plants  from 
supply  plants.  One  modification  would 
increase  Class  I  use  at  a  distributing 
plant  from  105  to  115  percent  prior  to  the 
assignment  of  location  adjustment  credit 
to  milk  received  from  supply  plants.  The 
other  modification  would  provide  for  a 
pro  rata  assignment  of  location 
adjustment  credits  to  transfers  fix)m  two 
or  more  supply  plants  to  a  distributing 
plant  without  regard  to  the  location  of 
supply  plants.  Kraft  stated  that  the 
modifications  are  necessary  to  help 
defray  the  cost  of  transporting  milk  from 
supply  plants  to  distributing  plants. 

The  fact  that  testimony  on  the  record 
indicated  that  location  adjustments  do 
not  fully  cover  the  cost  of  hauling  milk 
does  not  provide  a  sufficient  basis  for 
adopting  Kraft's  modifications.  BoUi 
modifications  are  concerned  with  the 
manner  in  which  available  location 
adjustment  credits  are  assigned  to 
receipts  from  various  sources  rather 
than  the  rate  of  location  adjustments 


that  are  provided  under  the  order.  Widi 
respect  to  the  manner  in  which 
adjustment  credits  are  assigned,  both 
modifications  are  in  conflict  %vith  the 
intent  of  the  current  provisions  of  the 
four  separate  orders.  As  previously 
stated,  the  current  provisions  limit  the 
assignment  of  location  adjustment 
credits  to  discourage  the  shipment  of 
milk  between  pool  plants  for  other  than 
Class  I  use.  To  the  extent  that  shipments 
between  pool  plants  are  necessary  to 
meet  Class  I  needs,  location  credits  are 
limited  to  the  nearest  available 
alternative  source  of  supply. 

In  determining  the  amount  of  locattoQ 
adjustment  credit  it  must  be  recognized 
that  it  is  impossible  for  a  distributing 
plant  to  utilize  100  percent  of  its  receipts 
in  Qass  I  uses.  There  are  certain 
unavoidable  Class  II  and  Class  ID  uses 
associated  with  a  fluid  milk  operation 
and  such  uses  are  recognized  in  three  tA 
the  four  orders  to  be  merged.  In  the 
Assigiunent  of  location  adjustment 
credit  three  orders  provide  for  a  five 
percent  allowance  for  unavoidable 
Class  II  and  Class  in  uses  in  the 
processing  of  fluid  milk  products.  Tliis 
five  percent  allowance  should  be 
continued  under  the  merged  order. 

Under  the  three  orders,  two  different 
methods  are  used  to  recognize  the  five 
percent  unavoidable  Class  II  and  Class 
in  uses  in  computing  the  amount  of 
location  adjustment  credits  assigned  to 
bulk  milk  shipments  fix>m  pool  plants  to 
distributing  plants.  The  Red  River 
Valley  order  subtracts  95  percent  of 
producer  receipts  from  a  distributing 
plant's  Class  I  disposition  to  determine 
the  remaining  amount  of  milk  received 
from  pool  plants  that  may  receive  a 
location  credit.  The  Neosho  Valley  and 
Oklahoma  Metropolitan  orders,  on  the 
other  hand,  multiply  the  distributing 
plant's  Class  I  disposition  by  105 
percent  before  subtracting  the  receipts 
of  milk  fit)m  producers  and  other 
sources.  Any  remaining  Class  I 
disposition  is  then  eligible  for  a  location 
adjustment  credit  The  latter  method 
was  proposed  by  Kraft  while  the  former  . 
method  was  proposed  by  AMPI. 

Both  methods  are  intended  to  reflect 
approximately  the  same  amount  of 
Class  n  and  Class  III  uses.  It  is 
recognized,  however,  that  the  two 
methods  can  result  in  slight  differences 
in  the  amount  of  location  adjustment 
credits  assigned. 

In  the  record  of  this  proceeding,  the 
only  mariceting  experience  relative  to 
this  issue  involved  transfers  between 
pool  plants  imder  the  Oklahoma 
Metropolitan  order.  Under  this  order. 
Class  I  disposition  is  increased  by  five 
percent  rather  than  by  reducing  recetpts 
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by  five  percent  in  the  computation  of 
location  adjustment  credits.  A  handler 
who  testified  regarding  the  application 
of  the  location  adjustment  credit 
provisions  of  the  Oklahoma 
Metropolitan  order  to  the  operation  of 
his  pool  supply  plant  stated  that  such 
provision  resulted  in  httle,  if  any, 
disallowed  location  adjustment  credit 
In  view  of  the  current  operating 
situation,  this  method  should  be 
continued  under  the  merged  order  rather 
than  adopting  an  alternative  method  at 
this  time. 

In  addition  to  the  above  change,  the 
procedure  for  computing  location 
adjustment  credits  should  be  modiBed 
slightly  to  take  into  account  that  the 
merged  order  would  permit  milk  to  be 
received  at  a  distributing  plant  by 
diversion  from  other  pool  plants.  Milk 
that  is  diverted  from  a  pool  plant  to  a 
pool  distributing  plant  moves  to  market 
in  the  same  manner  as  direct-shipped 
producer  milk.  For  this  reason,  the 
diverted  milk  should  receive  the  same 
priority  as  direct-shipped  milk  in  the 
assignment  of  location  adjustment 
credits  to  transfers  from  pool  plants.  To 
the  extent  that  there  are  sufficient 
receipts  of  milk  &om  producers  to  meet 
fluid  milk  needs,  shipments  from  pool 
plants  are  unnecessary  to  supply  the 
Class  I  needs  of  distributing  plants. 

Pricing  milk  not  needed  for  Class  I 
use.  The  Class  II  and  Class  III  prices 
established  under  each  of  the  orders 
proposed  to  be  merged  are  identical. 
Such  prices  should  be  continued  under 
the  merged  order. 

The  identical  Class  II  and  Class  III 
prices  that  are  now  appUcable  under 
each  of  the  four  orders  are  based 
primarily  on  two  proceedings.  One  of 
these  was  the  39-market  classification 
proceeding  referred  to  earlier  in  this 
decision.  The  other  proceeding,  which 
was  initiated  after  the  closing  of  this 
hearing,  was  held  to  consider  proposals 
to  revise  the  method  of  calculating  and 
announcing  the  Class  II  price  under  29 
orders,  including  the  four  orders 
proposed  to  be  merged.  The  hearing, 
which  was  held  on  August  12-14, 1980, 
was  a  reopening  of  this  proceeding  with 
respect  to  the  Class  II  pricing  issue. 
Each  of  the  four  orders  have 
subsequently  been  amended  on  the 
basis  of  the  29-market  hearing.  It  is 
concluded  that  the  Class  II  pricing 
procedure  under  each  of  the  four  orders 
is  equally  appropriate  for  the  merged 
order  for  the  identical  reasons  set  forth 
in  the  Assistant  Secretary's  decision  of 
July  8, 1981  (46  FR  36151)  and  such 
decision  is  adopted  as  part  of  this 
decision  as  if  set  forth  in  full  herein. 

Butterfat  differential.  A  single 
butterfat  differential  should  apply  under 


the  merged  order.  It  should  be  computed 
by  multiplying  the  average  Chicago  92- 
score  butter  price  for  the  month  by  0.115, 
roimding  such  amount  to  the  nearest  0.1 
cent.  The  differential  should  be 
aimounced  by  the  market  administrator 
by  the  5th  day  after  the  end  of  the  month 
to  which  it  applies.  This  differential  is 
now  applicable  under  the  separate 
orders  and  was  adopted  in  conjucUon 
with  the  uniform  classiHcation  plan  now 
in  use. 

(d)  Distribution  of  proceeds  to 
producers.  A  marketwide  pool  should  be 
used  under  the  merged  order  as  a  means 
of  distributing  among  all  producers  in 
the  market  the  total  proceeds  derived 
from  the  use  of  their  milk  by  all 
regulated  handlers.  Under  marketwide 
pooling,  a  uniform  price  is  paid  to  all 
producers  regardless  of  how  a  particular 
producer's  milk  is  utili2ed  by  the 
handler  to  whom  it  is  delivered.  By 
receiving  payment  at  the  uniform  price, 
each  producer  shares  in  the  higher- 
valued  Class  I  milk  in  the  market  as  well 
as  the  lower-valued  Class  n  and  Class 
m  uses  of  milk.  This  type  of  pooling  is 
now  being  used  in  each  of  the  four 
markets  and  was  proposed  for  use  under 
the  merged  order. 

The  base-excess  provisions  for 
distributing  returns  to  producers  that 
were  scheduled  at  the  time  of  the 
hearing  to  become  effective  under  the 
separate  orders  should  not  be  included 
in  the  merged  order.  Proponent 
cooperative  initially  proposed  that  such 
provisions  be  continued  in  the  merged 
order.  However,  the  cooperative's 
representative  testified  that  the 
cooperative  did  not  want  the  base- 
excess  provisions  included  in  the  event 
such  provisions  were  terminated  prior  to 
the  issuance  of  a  decision  on  the 
proposed  merger.  The  provisions  were 
terminated  in  an  order  issued  by  the 
Assistant  Secretary  on  June  12, 1980, 
and  published  in  the  Federal  Register  on 
June  27, 1980  (45  FR  43369).  Accordingly, 
the  base-excess  provisions  have  not 
been  included  in  the  merged  order. 

Computation  of  uniform  price.  Under 
the  order  adopted  herein,  a  uniform 
price  for  the  preceding  month  would  be 
computed  and  announced  prior  to  the 
11th  day  of  the  month.  It  would  be 
computed  by  adding  together  the 
classified  use  value  (or  total  pool 
obligation)  of  all  the  handlers  in  the 
maricet.  This  total  value  would  then  be 
divided  by  the  amount  of  milk  in  the 
pool  to  arrive  at  a  "uniform  price"  for 
producers. 

In  order  to  compute  the  uniform  price 
the  market  administrator  must  first 
receive  a  report  of  receipts  and 
utilization  from  each  of  the  handlers  in 
the  pooL  Under  the  proponent 


cooperative's  proposed  order,  handler 
reports  of  receipts  and  utilization  would 
have  to  be  postmarked  on  or  before  the 
7th  day  of  each  month. 

Three  of  the  four  orders  currenUy 
provide  that  handlers  must  submit  a 
report  of  their  receipts  and  utilization  on 
or  before  the  7th  day  after  the  end  of  the 
month.  The  Wichita  order  specifies  the 
8th  day  as  the  due  date.  Under  each  of 
the  orders,  the  market  administrator 
announces  the  uniform  price  by  the  12th 
day  of  the  month. 

The  dates  for  handlers  to  submit 
reports,  for  the  market  administrator  to 
announce  prices  and  for  handlers  to  pay 
order  obligations  need  to  be  structured 
so  that  sufficient  time  is  available  for 
each  regulatory  function  to  be 
performed.  Also,  many  of  the  regulatory 
functions  cannot  be  performed  until  a 
report  has  been  submitted  or  an 
announcement  of  prices  has  been  made. 

Before  the  market  administrator  can 
announce  the  uniform  price  for  the 
month  that  must  be  paid  to  producers, 
he  must  announce  the  class  prices  that 
handlers  are  to  pay  for  receipts  of 
producer  milk.  He  must  also  obtain  a 
report  of  each  handler's  receipts  and 
utilization  early  in  the  month.  This  is 
necessary  so  that  the  market 
administrator  has  sufficient  time  to 
review  and  correct  the  report  for 
obvious  errors,  compute  each  handler's 
value  of  milk  at  classified  prices, 
compute  the  uniform  price  and 
announce  such  price.  It  is  only  after  the 
uniform  price  is  available  that 
obligations  to  and  from  the  producer- 
settiement  fund  can  be  determined  and 
payments  made  to  producers  and 
cooperatives.  Thus,  in  order  for 
producers  to  receive  payment  at  the 
earliest  practicable  date,  the  uniform 
price  should  be  announced  as  soon  as 
possible. 

The  timing  for  announcing  the  uniform 
price  is  dependent  primarily  upon  when 
the  handlers'  reports  of  receipts  and 
utilization  are  received  by  the  marketing 
administrator.  When  consideration  is 
given  that  such  reports  needs  not  be 
mailed  until  the  7th  of  the  month  and 
that  the  market  administrator's  office  is 
not  customarily  open  on  weekends  or 
holidays,  it  is  concluded  that  the  date 
for  the  announcement  of  the  uniform 
price  should  be  on  or  before  the  11th 
day  of  the  month.  While  the  date  for  the 
announcement  of  the  imiform  price 
under  the  merged  order  is  one  day 
earlier  than  the  date  provided  under  the 
separate  orders,  the  earlier  date  is 
necessary  to  minimize  the  impact  of  a 
change  in  the  timing  by  which  payments 
by  a  handler  must  be  made  to  the 
market  administrator.  In  that  regard,  as 
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discussed  later  in  this  decision,  a 
handler's  obligation  to  the  producer- 
settlement  fund  would  have  to  be 
received  by  the  market  administrator  by 
the  due  date  (the  14th  day  of  the  month 
under  the  merged  order)  instead  of 
postmarked  by  the  due  date  (the  13th 
under  the  individual  orders). 

An  equalization  (producer-settlement) 
fund  should  be  used  to  enable  all 
handlers  in  the  market  to  pay  the 
minimimi  uniform  price  to  their 
producers.  Under  this  arrangement,  part 
of  the  money  due  producers  from 
handlers  with  higher  than  market- 
average  Class  I  utilization  is  used  in 
paying  producers  supplying  handlers 
with  less  than  market-average  Class  I 
utilization.  As  adopted  herein,  payment 
by  handlers  into  the  producer-setUement 
fund  must  be  received  by  the  market 
administrator  by  the  14th  day  of  each 
month  so  that  the  market  administrator 
could  make  payments  out  of  the 
producer-settlement  fund  by  the  15th 
day  of  each  month.  In  the  event  that  the 
balance  in  the  producer-settlement  fund 
on  the  15th  is  insufficient  to  make  the 
required  payments  out  of  the  fund,  the 
market  administrator  would  reduce 
uniformly  such  payments.  However,  the 
market  administrator  would  complete 
such  payments  to  handlers  as  soon  as 
the  necessary  funds  become  available. 
The  order  should  also  provide  that  if 
the  due  date  by  which  payment  must  be 
received  by  the  market  administrator 
falls  on  a  Saturday  or  Sunday  or  any 
day  that  is  a  national  hohday,  payment 
shall  not  be  due  until  the  next  day  on 
which  the  market  administrator's  office 
is  open  for  pubUc  business.  Also,  in  the 
event  the  application  of  such  provision 
should  result  in  a  delay  in  payment  to 
the  market  administrator,  the 
corresponding  payments  by  the  market 
administrator  to  handlers,  cooperative 
associations  and  producers  may  be 
delayed  by  the  same  number  of  days. 
Likewise,  if  payment  from  the  producer- 
settlement  fund  by  the  market 
administrator  to  a  handler  is  delayed, 
the  handler  may  delay  making  the  final 
payment  to  producers  by  the  same 
number  of  days. 

Payments  to  handlers  by  the  market 
administrator  from  the  producer- 
setUement  fund  should  be  made  by  the 
15th  of  the  month,  the  day  after 
payments  from  handlers  to  the  fund 
must  be  received  by  the  market 
administrator.  Currently,  the  separate 
orders  require  that  payments  from  the 
producer-settlement  fund  be  made  by 
the  14th  day  of  the  month.  The  payment 
date  by  which  the  market  administrator 
can  make  payments  from  the  producer- 
setUement  fund,  however,  is  contingent 


upon  the  date  that  payments  from 
handlers  are  credited  to  the  producer- 
settlement  account  maintained  by  the 
market  administrator.  Thus,  in  order  to 
assure  that  the  market  administrator 
could  make  payment  from  such  account 
by  the  15th  of  the  month,  it  is  necessary 
that  the  mei^ed  order  provide  that 
handler  payments  to  the  account  be 
physically  received  by  the  market 
administrator  on  the  preceding  day.  the 
14th  of  the  month. 

Handler  payments  for  producer  milk. 
Handlers  under  the  merged  order  should 
be  required  to  make  a  single  partial 
payment  and  a  final  payment  for  milk 
received  from  producers.  Partial 
payments  to  producers  for  milk  received 
during  the  first  15  days  of  the  month 
should  be  mailed  (postmarked)  or 
delivered  to  producers  on  or  before  the 
last  day  of  the  month.  Lump-sum  partial 
payments  to  cooperative  associations 
for  the  milk  of  producers  for  whom  the 
cooperative  is  marketing  such  milk 
(including  9(c)  milk  and  plant  milk) 
should  be  made  two  days  earlier.  For  all 
milk  received  during  the  month, 
handlers  should  be  required  to  pay  the 
uniform  price  for  such  milk.  Payments  of 
the  uniform  price  by  handlers  to 
producers  should  be  mailed 
(postmarked)  or  debvered  to  the 
producer  by  the  17th  of  the  month  and  to 
cooperative  associations  2  days  earlier. 
Handlers  also  should  be  required  to  pay 
a  cooperative  for  9(c)  milk  and  plant 
milk  by  the  15th  of  each  month. 

Under  the  Wichita  order,  partial 
payments  to  producers  are  due  on  the 
27th  of  the  month.  Under  the  other  three 
orders',  partial  payments  to  producers 
are  due  on  the  last  day  of  the  month. 
Partial  pajrments  to  cooperatives  are 
due  on  the  24th  of  the  month  under  the 
Wichita  order,  the  27th  under  the  Red 
River  Valley  and  Oklahoma 
Metropolitan  orders  and  the  2nd  day 
•  before  the  end  of  the  month  under  the 
Neosho  Valley  order.  The  amount  of  the 
partial  payment  due  each  producer  is 
determined  by  multiplying  the  rate  of 
such  payment  by  the  hundredweight  of 
milk  received  from  such  producer  during 
the  first  15  days  of  the  month.  The  rates 
of  partical  payments  are  discussed  later. 
The  final  payment  to  producers  under 
the  four  orders  is  determined  by 
multiplying  the  uniform  price  for  milk 
adjusted  by  the  butterfat  differential  and 
location  adjustments  to  producers  by  the 
respective  hundredweights  of  milk 
received  from  each  producer  during  the 
month.  The  payments  are  then  reduced 
by  the  amount  of  the  partial  payment 
made  for  milk  received  during  the  first 
15  days  of  the  month. 


AMPI  proposed  that  final  payment  to 
producers  be  at  the  uniform  price(s).for 
the  applicable  month  adjusted  for  the 
butterfat  content  of  the  milk  and  the 
location  of  the  receiving  plant 
Deductions  fix>m  the  final  payment  to 
producers  would  be  made  for  two 
partial  payments,  any  authorized 
deductions,  and  marketing  services 
performed  on  behalf  of  such  producers. 
For  milk  dehvered  during  the  first  15 
days  of  the  month,  the  cooperative 
proposed  that  a  handler  make  a  partial 
payment  to  the  market  administrator  for 
such  milk  by  the  23rd  of  the  montii.  If 
the  handler  received  milk  directiy  fivm 
producers  and  a  cooperative  was  not 
marketing  their  milk,  the  handler  coidd 
make  payment  to  the  individual 
producers  on  or  before  the  23rd  of  the 
month  in  heu  of  making  such  payments 
to  the  market  administrator. 

AMPI  proposed  that  on  the  24th  of  the 
month,  the  maiicet  administrator 
transmit  handler  payments  for  milk  of 
producers  to  cooperative  associations 
on  behalf  of  their  member  producers  and 
to  a  handler  who  elects  to  make 
payment  to  individual  producers.  In 
making  such  payments  the  market 
adminisfrator  would  remit  to  the 
cooperative  and  such  handler  partial 
payments  received  from  htmdlers  for 
milk  delivered  during  the  first  15  days  of 
the  month.  Handlers  receiving  payment 
from  the  market  administrator  to  pay 
individual  producers  would  be  required 
to  make  such  partial  payment  on  or 
before  the  25th  of  the  month.  On  the  25th 
of  the  month,  the  market  administrator 
would  then  make  partial  payment  to 
producers  who  are  not  receiving 
payment  from  either  a  cooperative 
association  or  a  handler. 

For  milk  received  during  the  second 
half  of  the  month,  the  cooperative 
proposed  that  a  handler  make  partial 
payment  for  such  milk  on  or  before  the 
8th  of  the  follo%ving  month  to  the  market 
adminisfrator  or  to  the  individual 
producers.  On  the  9th  of  the  following 
month,  the  market  administrator  would 
fransmit  to  a  cooperative  association  the 
partial  payment  due  its  members.  A 
handler  who  elects  to  pay  individual 
producers  would  also  have  the  option  of 
fransmitting  to  the  market  administrator 
by  the  8th  day  of  the  following  month 
the  second  partial  payment  due  the 
individual  producers.  The  market 
adminisfrator  would  then  return  such 
funds  to  the  handler  by  the  9th  day.  The 
market  adminisfrator  and  the  handler 
receiving  partial  payment  funds  from  the 
market  administrator  to  pay  producers 
would  be  required  to  make  payment  to 
the  individual  producers  on  the  10th  of 
the  following  month. 
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The  cooperative  proposed  that  a  final 
payment  for  producer  milk  received 
during  the  month  be  made  to  the  market 
administrator  by  the  20th  of  the 
following  month.  A  hamHer  who  elects 
to  pay  individual  prodaoere  directly 
instead  of  making  such  payment  to  the 
market  administrator  could  do  so  by 
making  final  payment  to  such  produoers 
by  the  20th  of  the  following  month.  On 
the  2l8t  of  the  followmg  month,  tbe 
market  administrator  vroald  pay  a 
cooperative  the  amount  due  the 
members  of  the  cooperative  and  pay  to 
the  handler  who  elects  to  pay  individual 
producers  the  amount  due  the  individual 
producers.  The  market  administiator 
and  the  handler  receiving  payment 
funds  from  the  market  administrator 
would  then  make  the  final  payment  to 
individual  produoers  oa  ttie  22nd  of  the 
following  month. 

Two  key  elements  of  AMPI's  proposed 
method  of  paying  produaers  and 
cooperative  associations  ior  milk  ore  not 
adopted  hereia.  As  set  forth  in  deteM 
under  the  next  heading,  handlers  iroiiU 
not  be  obligated  to  pay  aM  order 
obligations  for  milk  to  lire  laark^ 
administrator,  ««ho  im  tarm  vnndd 
distribute  such  money,  in  terms  cdlkm 
uniform  price,  to  prodDCcn.  ooopenrtivc 
associations  and  ^andlen  who  eioot  to 
pay  producers,  la  iidditiwn,  haMflan 
would  not  be  reqmrad  to  asake  2  iwrtial 
payments  and  a  final  pajwaeati  to 
producers  and  coopeiathpe  aaaociatinns. 
In  lieu  of  socli  proposed  okangBB.  as  adsa 
discussed  in  detail  under  the  next 
heading,  it  is  ooackided  that  exoef>t  far  a 
handler  who  fails  to  make  payment  of 
any  order  obligation  on  a  timely  basis, 
handlers  should  be  penmtted  to  pay 
producers  and  cooperative  associatioas 
directly  for  milk  received  from  them. 
Payments  to  producers  and  cooperatrves 
would  consist  of  a  partial  paymeot  for 
milk  received  duriqg  the  &«t  15  days  of 
the  month  and  a  final  payment  at  the 
uniform  price  for  all  milk  received  daring 
the  month  less  the  partial  payment 

Under  the  payment  plan  adopted 
herein,  the  payment  schedule  is 
predicated  on  the  filing  of  handler 
reports  by  the  7th  day  of  the  nontk  and 
the  annouBcement  of  the  uniform  price 
by  the  11th  day  of  the  month.  After  the 
uniform  price  is  announced,  handlers' 
obligations  to  the  preducer-settlemeat 
fund  can  (hen  be  computed.  Haadfers 
would  be  required  to  make  payment  of 
their  obligation  to  the  producer- 
settlement  fund  so  that  it  is  recetved  by 
the  market  administrator  by  the  14th 
day  of  die  month.  The  market 
administrator  then  would  make  paymeiri 
from  the  producer-settlement  fund  on 
the  following  day  to  handlers  with  less 


than  market-average  Class  I  utiBzatkm. 
Handlers  tbea  would  be  required  to 
make  final  payments  to  producers  by 
the  17th  day  after  the  raid  of  the  nmnth. 
In  those  cases  yAere  a  cooperative  is 
collecting  the  payment  for  milk  oi 
producers,  handlers  would  be  required 
to  make  final  payment  two  days  prior  to 
the  date  payments  are  due  individual 
produoers.  Handlers  would  make  partial 
payments  to  producers  on  or  befom  the 
last  day  of  each  month  for  milk  received 
during  the  first  15  days  of  the  month. 
The  remainder  of  the  handler's 
obligation  for  milk  received  during  the 
month  from  producers  and  cooperatives 
would  be  made  by  the  handler  in  his 
final  payment  on  the  17th  of  the 
following  monfli.  If  a  cooperative  is 
collecting  the  payments  for  milk  of 
producers,  handlers  would  be  required 
to  make  payment  two  days  prior  to  the 
date  paymments  are  due  individual 
producers. 

The  partial  payment  date  adopted 
herein,  the  last  day  of  the  month,  is  flie 
same  date  provided  for  such  paymoit  to 
producers  under  three  of  the  separate 
orders.  With  reapectio  payments  to 
cooperative  associations,  such  payments 
should  be  made  two  days  prior  to  the 
last  day  of  (he  month  to  enable  the 
cooperatives  to  pay  producers  for  whom 
they  are  marketing  milk  on  the  last  day 
of  ^  month,  the  same  date  payments 
are  due  to  ofhsr  producers  who  are  paid 
directly  by  handlers. 

The  final  payment  date  adopted 
herein,  the  17ft  day  after  the  end  of  (he 
month,  is  fee  earliest  practicable  date 
for  handlers  to  make  payment  to 
producers.  Payment  at  any  earHer  date 
would  not  be  feasible  since  handlers 
who  operate  plants  with  less  than 
market-average  Class  I  utilization 
should  not  be  expected  to  make 
payment  to  producers  prior  to  receipt  ol 
funds  due  them  from  the  producer- 
settlement  fund.  Bren  then,  final 
payment  on  or  before  the  ITth  is  only 
practicjd  if  the  market  administrator  has 
funds  avaSaWe  to  dispense  from  the 
producer-setflement  fund  on  Are  ISfh  of 
the  month. 

To  insure  diat  payments  may  be  made 
from  the  producer-settlement  fand  on 
the  ISth  day  of  the  month,  the  order 
should  provide  ^st  a  handler  who  k 
required  to  make  an  "equalization' 
pajaneat  to  the  producer-settlement  fund 
(the  amount  by  wibich  the  -handler's 
utilization  value  of  producer  milk 
receipts  at  Us  plant  exceeds  the  market- 
average  utilization  value  of  all  producer 
milk]  shall  make  payment  in  such 
manner  so  that  it  is  received  by  the 
market  adnmnstrator  on  or  before  the 
14th  day  of  the  month.  It  is  necessary 


that  the  market  administrator  have 
physical  possession  of  these  funds  on  or 
before  the  due  date  in  order  for  the 
market  administrator  to  make  payment 
from  the  producer-settlement  fund  on 
the  following  day  to  handlers  whose 
utilization  value  of  producer  milk 
receipts  is  less  than  the  marketwide 
utilization  value  of  all  producer  milk. 

The  order  should  also  provide  that  a 
handler -who  fails  to  pay  an  order 
oligation  within  3  days  of  the  due  date, 
and  as  a  consequence  is  then  required  to 
pay  all  order  obligations  due  producers 
and  cooperative  associations  to  the 
market  admmistrator,  shall  make  such 
payments  in  a  manner  so  that  they  are 
reoBTved  by  the  market  administrator  at 
least  one  day  prior  to  the  date  by  which 
the  handler  would  otherwise  be  required 
to  pay  such  obligations  to  payees.  'This 
is  necessary  since  the  market 
administrator  is  required  under  the 
order  to  make  payment  on  behalf  of 
such  handler  to  producers  and 
cooperative  associations  on  the 
fotiowring  day.  Payment  by  the  mcu^et 
administivtor  on  such  dates  would 
cotocide  nvidi  the  date  the  handler 
would  eHierwise  be  requved  to  make 
sodh  paynmats  under  the  order.  9wd) 
pajmenlt  obligations  of  the  "ddinqaent" 
kaadler  woidd  include  the  partiaJ  and 
Road  paywets  to  prodaoers  aad 
coopesatrwes  im  prodooer  milk 
(indadiBg  milk  from  a  piamt  oparaled  by 
a  cttupemhoe)  and  payiert  to  a 
coopoative  aeseciatiaa  for  marketing 
services  pedonned  on  behalf  of 
producers. 

All  other  order  obligations  of  handler* 
may  be  mailed  to  the  payee  and  shall  be 
deemed  to  have  been  made  on  a  timely 
basis  if  postmarked  by  the  U.S.  Postal 
Service  on  or  before  the  due  date. 
Payment  of  such  obligations  would 
include  amounts  due  the  market 
administiator  for  administrative 
expenses,  deductions  from  payments  to 
producers  for  marketing  services 
performed  by  the  market  administrator 
and  audit  adjustments.  In  the  case  of  a 
handler  who  is  ciirrent  in  the  payment  of 
all  order  obligations,  it  would  also 
include  the  partial  and  fmal  payments 
due  producers,  the  amounts  deducted 
from  payments  to  producers  which  are 
due  cooperative  associations  for 
marketing  services  performed  on  behalf 
of  such  producers,  and  audit 
adjustments  due  producers  and 
cooperative  associations.  Likewise,  any 
paymeat  of  order  obligations  by  the 
operator  of  a  partially  regulated 
distributing  pdant  shall  be  deemed  to 
have  been  made  on  a  timely  basis  if 
postmarked  by  the  U.S.  Postal  Service 
on  or  before  the  due  date. 
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Under  the  terms  of  the  order,  the 
market  administrator  would  have  the 
authority  to  make  rules  and  regulations 
to  effectuate  the  terms  and  provisions  of 
the  order.  Should  there  be  an  urgent 
need  for  greater  specificity  with  respect 
to  the  procedures  for  making  payment, 
this  may  be  accommodated  through  the 
promulgation  of  appropriate 
administrative  rules  with  the  approval 
of  the  Director  of  the  Dairy  Division  and 
in  consultation  with  the  local  industry. 

Under  the  adopted  payment 
procedure,  there  is  no  time  provided  for 
checks  to  clear  and.  hence,  it  is 
imperative  that  the  payments  received 
by  the  market  administrator  from 
handlers  represent  sound  money.  This  is 
necessary,  of  course,  under  the  present 
payment  arrangement.  However,  with 
the  payment  schedule  herein,  the  market 
administrator  will  need  to  make 
payments  from  the  producer-settlement 
fund  of  the  order  to  certain  handlers  the 
day  after  the  payments  are  due  the  fund. 
Such  payments  will  have  to  be  made 
with  the  belief  that  the  checks  received 
from  handlers  and  deposited  in  the 
producer-settlement  hmd  are.  in  fact, 
good.  Time  will  not  permit  the  clearance 
of  such  checks  through  the  banks  prior 
to  the  withdrawal  of  money  from  the 
producer-settlement  fund. 

Also,  in  the  event  payments  by 
handlers  regulated  under  the  order  are 
more  than  3  days  late,  such  handlers 
would  be  required  to  channel  their 
payment  for  producer  milk  through  the 
market  administrator.  Under  such 
procedure  substantially  greater  amounts 
of  money  would  be  transferred  in  and 
out  of  accoimts  maintained  by  the 
market  administrator  and,  as  a 
consequence,  the  receipt  of  a  bad  check 
of  a  substantial  sum  could  render  such 
an  account  insolvent. 

The  attached  order  does  not  prescribe 
the  speciHc  means  by  which  handlers 
shall  make  payment  to  the  market 
administrator.  The  need  for  such 
specificity  should  be  based  on  actual 
experience  in  the  market.  As  long  as 
handlers  make  full  payment  by  the 
prescribed  payment  dates  and  their 
checks  are  good,  there  is  no  problem. 
However,  if  the  market  administrator, 
because  of  prior  experience  or  for  other 
reasons,  does  not  have  reasonable 
assurance  that  payment  tendered  would 
represent  sound  money,  it  is  necessary 
that  he  have  the  administrative 
discretion  to  prescribe  the  means  of 
acceptable  payment. 

Method  of  paying  producers  and 
cooperative  associations.  The  merged 
order  should  provide  that  producers  be 
paid  by  the  handlers  receving  their  milk 
in  the  same  manner  as  now  provided  in 
the  four  separate  orders.  However,  the 


order  should  provide  that  any  handler 
who  is  more  than  3  days  late  in  the 
payment  of  any  obligation  under  the 
order  shall  then  be  required  to  pay  all 
order  obligations  for  producer  milk  to 
the  market  administrator  who,  in  turn, 
would  distribute  such  money  (in  terms 
of  the  uniform  price)  to  producers  and 
cooperative  associations. 

Each  of  the  four  orders  provides  for 
the  payment  of  producers  by  the 
handlers  who  receive  their  milk.  Under 
this  arrangement,  part  of  the  money  due 
producers  from  handlers  with  higher 
than  market-average  Class  I  utilization 
is  used  in  paying  producers  supplying 
handlers  with  less  than  market-average 
Class  I  utilization.  As  previously 
discussed,  this  exchange  of  money  is 
accomplished  through  a  "producer- 
settlement  fund"  maintained  by  the 
market  administrator. 

AMPI  proposed  that  the  maricet 
administrator  collect  from  handlers  all 
order  payments  due  producers. 
However,  handlers  could  elect  to  pay 
the  individual  producers  supplying  them 
with  milk.  As  proposed  by  die 
cooperative,  any  handler  who  was  not 
delinquent  with  respect  to  any  of  his 
payment  obligations  under  the  order  and 
who  wished  to  pay  individual  producers 
would  pay  his  full  obligation  to  the 
market  administrator.  Upon  receipt  of 
the  proper  payment,  the  market 
administrator  then  would  transfer 
sufficient  money  to  the  handler  so  that 
he  could  pay  producers.  Alternatively, 
the  handler  could  make  payment  to 
individual  producers  prior  to  the  time 
such  amoimt  is  payable  to  the  market 
administrator.  In  such  instance,  the 
handler  would  then  offset  such  amounts 
paid  to  individual  producers  against  any 
obligation  due  the  market  administrator 
for  such  producer  milk. 

The  cooperative  proposed  that 
payment  not  be  made  to  any  handler  by 
the  market  administrator  if  he 
determines  that  the  handler  is  or  was 
delinquent  with  respect  to  any  payment 
obUgation  under  the  order.  Chice  the 
market  administrator  determines  that  a 
handler  is  delinquent  (one  day  or  more 
late)  in  the  payment  of  any  order 
obligation,  payments  to  producers  and 
cooperatives  supplying  milk  to  the 
handler  would  then  be  made  by  the 
market  administrator  until  such  handler 
had  once  again  demonstrated  his  ability 
to  meet  his  financial  obligations  by 
having  paid  all  payment  obligations 
prescribed  under  Ithe  order  to  the  market 
administrator  on  or  before  the  due  dates 
for  3  consecutive  months.  In  this  regard, 
the  cooperative  proposed  that  the 
market  administrator  consider  not  only 
payments  frt>m  the  handler  to  the 
market  administrator  but  whether 


payments  by  the  handler  to  the 
individual  producers  had  been  made  by 
the  specified  due  dates. 

The  cooperative  requested  that  a 
producer-settlement  fund  be  used  as  a 
mechanism  to  receive  the  money  due 
producers  from  handlers.  The  fund 
would  serve  as  a  conduit  to  move 
money  from  handlers  to  the  market 
administrator  who  would  then  transmit 
such  funds  to  producers  and  c5operative 
associations. 

The  cooperative  proposed  that  the 
market  administrator  make  payment  to 
a  cooperative  association  that  so 
requests  with  respect  to  those  producers 
for  whom  it  markets  milk.  It  also 
proposed  that  the  market  administrator 
make  payment  to  those  producers  for 
whom  the  cooperative  association  is  not 
collecting  payments  unless  the  handler 
receiving  the  producer's  milk  requests 
that  such  payments  be  made  to  him  for 
subsequent  payment  to  producers. 

Proponent  urged  the  adoption  of  its 
proposed  payment  arrangements  on  the 
basis  that  it  would  provide  handlers 
with  a  stronger  incentive  for  making 
prompt  payment  of  their  order 
obligations.  The  cooperative  claimed 
that  since  handlers  tend  to  pay  the 
market  administrator  on  a  timely  basis 
all  producer  monies  should  be 
channeled  through  him  rather  than 
allowing  handlers  to  pay  producers 
direcdy.  Also,  proponent  contended  that 
late  payments  by  certain  handlers  result 
in  an  inequitable  situation  for  those 
handlers  making  timely  payments.  This 
is  because  the  delinquent  payers  are 
using  money  due  producers  to  overcome 
cash  flow  problems  while  the  prompt 
payers  must  borrow  money  or  use  their 
own  capitaL 

A  representative  of  a  handler  that 
operates  a  pool  supply  plant  regulated 
under  the  Oklahoma  Metropolitan  order 
opposed  the  adoption  of  such  payment 
requirements  under  the  merged  order.  In 
his  opinion,  the  evidence  presented  by' 
the  merger  proponent  did  not  establish 
conclusively  that  handlers  were 
"delinquent"  in  paying  their  obligations 
to  the  market  administrator,  producers 
and  cooperative  associations  under  the 
four  individual  orders  merged  herein. 

A  spokesman  for  the  Milk  Industry 
Foundation  (MIF),  on  behalf  of  nearly 
one-half  of  the  handlers  regulated  under 
the  four  individual  markets,  proposed 
that  handlers  be  required  to  make 
payment  of  their  order  obligations 
through  the  market  administrator  only 
under  certain  conditions.  He  also 
proposed  that  a  hemdler  who  is  up  to  3 
days  late  on  three  occasions  in  paying 
his  order  obligations  during  the 
immediately  preceding  12-month  period 
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be  required  to  make  all  prescribed 
payments  to  the  market  administrator 
for  3  consecutive  months.  A  handler 
who  makes  any  payment  more  than  3 
days  late  would  be  required  to  pay 
inunediately  all  of  his  order  obligations 
for  producer  milk  to  the  market 
adroinistrator  for  3  consecutive  months. 

If  the  order  is  to  serve  its  intended 
purpose  of  promoting  orderly  marketing 
in  the  marketing  area,  it  is  essential  that 
handlers  under  such  order  pay  their 
obligations  on  a  timely  basis.  Currently, 
handlers  have  the  use  of  producer  milk 
for  considerable  periods  of  time  before 
any  payments  for  such  milk  are  due. 
Producers  should  not  be  expected  to 
wait  beyond  the  scheduled  times  for 
their  milk  payments.  Delayed  payments 
not  only  foster  uncertainty  and 
discontent  among  producers  but  also 
place  then  in  a  diMcult  position  with 
respect  to  meeting  their  own  fmancial 
obligations  on  a  timely  basis. 

From  the  standpoint  of  handlers,  also, 
it  is  necessary  that  all  order  obligations 
be  paid  on  a  timely  basis.  Otherwise, 
handlers  who  are  in  compliance  would 
be  at  a  competitive  disadvantage  with 
delinquent  handlers  who  are  using 
monies  due  producers  as  a  source  of 
funds  for  operating  purposes. 

For  these  reasons,  the  order  should  be 
structured  to  encourage  prompt  payment 
by  handlers  of  order  obligations.  While 
the  institution  of  late-payment  charges 
under  the  order  should  provide  a  strong 
incentive  for  handlers  to  pay  their  order 
obligations  when  due,  some  further 
incentive  should  be  provided.  In  this 
regard  it  is  noted  that  the  principal 
cooperative  association  has  been 
imposing  a  late-payment  charge  on 
accounts  that  are  overdue.  However,  the 
incidence  of  late  payments  to  the 
cooperative  has  continued.  On  the  basis 
of  that  experience,  it  is  concluded  that 
the  order  should  provide  a  special 
payment  arrangement  for  a  handler  who 
might  otherwise  decide  to  use  money 
due  producers  as  a  source  of  funds  and 
thus  intentionally  pay  his  order 
obligations  late. 

The  special  payment  arrangement  for 
delinquent  handlers  proposed  by  MIF 
should  be  provided  under  the  merged 
order.  Any  handler  who  is  more  than  3 
days  late  in  the  payment  of  any  order 
obligation  would  not  be  permitted  to 
pay  producers  and  cooperative 
associations  directly  for  3  consecutive 
months.  During  those  3  months  the 
handler  would  be  required  to  pay  all  of 
his  obligations  for  producer  milk  to  the 
market  administrator  who,  in  turn, 
woilld  pay  the  producers  and 
cooperatives  supplying  the  handler. 
Except  for  the  length  of  time  involved 
before  this  payment  arrangement  is 


invoked,  the  proposal  on  behalf  of 
handlers  is  essentially  the  same  as  the 
payment  arrangement  proposed  by  the 
merger  proponent 

Producers  and  handlers  in  the  four 
markets  are  in  general  agreement  that 
the  adoption  of  a  provision  requiring  a 
handler  who  is  late  in  paying  any  order 
obligation  to  relinquish  his  right  to  pay 
producers  directly  would  be  an  effective 
tool  for  obtaining  comphance  with  the 
order's  payment  provisions.  Hence,  the 
order  should  provide  that  handlers  who 
are  more  than  3  days  late  in  the 
payment  of  an  order  obligation  must 
channel  payments  to  producers  through 
the  market  administrator.  This  payment 
procedure  is  needed  to  deter  handlers 
who  fail  to  make  a  payment  by  the  due 
date  &om  deferring  such  payment  until 
the  next  month's  due  date.  In  the 
absence  of  such  a  requirement,  there 
would  be  little  incentive  for  a  handler  to 
pay  an  overdue  account  since  no 
additional  penalty  would  apply  under 
the  charge  on  overdue  accounts  until  the 
same  day  of  the  next  month.  By 
structuring  the  merged  order  in  this 
fashion,  handlers  will  have  two 
incentives  for  complying  with  the 
order's  payment  provisions.  Thus,  if  a 
handler  pays  his  obligation  by  the  due 
date,  he  avoids  a  charge  on  overdue 
accounts  and  he  may  continue  to  pay 
producers  and  cooperative  associations 
directly.  On  the  other  hand,  if  the 
handler  does  not  pay  an  order  obligation 
by  the  due  date,  he  will  be  subject  to  a 
charge  on  overdue  accounts.  If  such 
handler  pays  his  order  obligation  within 
3  days  after  the  due  date,  he  may 
continue  to  pay  producers  and 
cooperatives.  However,  if  the  handler 
does  not  make  payment  within  3  days 
after  the  due  date,  he  would  not  only  be 
subject  to  the  charge  on  overdue 
accounts  but  he  would  forfeit  his  right  to 
pay  producers  and  cooperatives  directly. 

Also,  the  payment  plan  adopted 
herein  tends  to  be  self-policing,  since  a 
handler  would  not  be  permitted  to  make 
payment  directly  to  producers  and 
cooperative  associations  if  he  fails  to 
pay  any  order  obligation  within  3  days 
of  the  due  date.  Under  this  procedure,  a 
producer  or  cooperative  association 
would  be  aware  immediately  that  the 
handler  who  is  buying  his  milk  has 
failed  to  pay  an  order  obligation  and 
thus  may  represent  a  financial  risk  with 
respect  to  future  milk  deliveries. 

Presently,  under  the  separate  orders  a 
handler  may  pay  all  producers  the  blend 
price  and  at  the  same  time  fail  to  pay  an 
amount  due  the  producer-settlement 
fund.  In  the  absence  of  any  knowledge 
of  the  handler's  financial  difficulties, 
producers  presumably  would  continue 
to  ship  milk  to  the  handler.  Only  when 


the  handler's  Bnancial  problems  become 
so  great  as  to  result  in  nonpayment  to 
his  producers  would  the  producers 
realize  the  possible  need  for  seeking  a 
different  ouUet  for  their  milk.  Under  the 
adopted  payment  procedure,  producers 
would  be  aware  of  the  handler's 
Fmancial  difficulty  in  the  first  month  that 
such  handler  has  failed  to  pay  an  order 
obligation  on  a  timely  basis  (within  3 
days  of  the  due  date — a  time  limit 
suggested  by  a  representative  of 
handlers  as  a  basis  for  determining 
when  a  handler  should  forfeit  his  right 
to  pay  producers  for  a  temporary 
period).  Producers  then  would  be  able  to 
consider  on  a  more  timely  basis  the 
possible  need  for  making  other 
arrangements  for  the  sale  of  their  milk 
before  their  loss  as  a  result  of 
nonpayment  amounts  to  the  point  that 
they  would  be  placed  in  a  severe 
economic  bind. 

Partial  payments  to  producers  and 
rate  of  such  payments.  The  merged 
order  would  provide  for  a  handler  to 
make  one  partial  payment  each  month 
for  milk  received  from  producers.  The 
rate  of  the  partial  payment  for  the 
months  of  March-Iuly  would  be  the 
Class  ni  price  for  the  preceding  month 
and  during  the  months  of  August- 
February  would  be  the  Class  III  price  for 
the  preceding  month  plus  one  dollar. 
The  rate  of  payment  during  the  months 
of  August-February  would  be  further 
adjusted  by  the  location  adjustment 
applicable  at  the  receiving  plant.  Both 
the  partial  and  fmal  payment  to 
producers  could  be  reduced  by  the 
amount  of  deductions  authorized  in 
writing  by  the  producers.  Also,  a 
handler  would  not  be  required  to  make  a 
partial  payment  to  any  producer  who 
quits  delivering  milk  prior  to  the  25th 
day  of  the  month. 

AMPI  proposed  the  use  of  two  partial 
payments  and  a  final  payment  in 
settlement  for  milk  received  from 
producers  instead  of  the  one  partial  and 
Bnal  payment  provided  under  the  four 
individual  orders.  As  previously  noted, 
proponent  cooperative  proposed  the 
revised  payment  procedure  as  a  means 
of  requiring  handlers  to  pay  producers 
for  milk  on  a  more  current  basis.  Its 
spokesman  indicated  that  under  the 
present  payment  plan  producers  are 
now  paid  h-om  15  to  30  days  late  for 
milk  produced  during  the  tirst  IS  days  of 
the  month.  At  the  time  of  final  payment 
producers  are  paid  from  15  to  45  days 
late  for  milk  produced  during  the 
preceding  month.  The  cooperative  held 
that  producers  should  not  be  required  to 
wait  such  lengthy  periods  of  time  for  the 
money  due  them  from  handlers.  The 
spokesman  stated  that  imder  the  current 
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payment  plan  producers  have  to  forego 
the  use  of  funds  invested  in  the  dairy 
operation  or  pay  interest  upon  the 
money  borrowed  for  such  capital 
investment.  For  this  reason,  proponent 
held  that  an  accelerated  rate  of  payment 
by  the  handler  for  milk  received  from 
producers  was  warranted. 

Kraft  opposed  the  addition  of  a 
second  partial  payment  because  it 
would  accelerate  the  handler's 
payments  to  producers.  Kraft's  witness 
noted  that,  while  both  producers  and 
handlers  are  faced  with  cash  flow 
problems,  handlers  are  burdened  with  a 
disproportionate  share  of  such 
problems.  He  indicated  that  an 
economic  slow-down  and  rising  interest 
rates  have  significantly  delayed 
payments  to  milk  handlers  while 
producers  have  continued  to  receive 
timely  payments  because  of  payment 
dates  prescribed  by  the  milk  order  and 
enforced  by  the  Federal  government. 

A  spokesman  for  MIF  opposed  the 
requirement  that  handlers  make  two 
partial  payments  to  producers  for  their 
milk  each  month.  TTie  primary  basis  of 
the  handlers'  opposition  to  the  proposed 
requirement  was  that  it  would  create  a 
cash  flow  problem  for  them.  The 
handlers  contended  that  they  would  be 
required  to  make  payment  to  producers 
prior  to  the  time  in  which  they  could 
receive,  package,  distribute,  invoice  and 
collect  for  the  milk  products  sold.  The 
spokesman  for  handlers  noted  that  if  the 
proposals  were  adopted  processors 
would  either  have  to  use  their  own  cash 
reserves  or  borrow  the  funds  needed  to 
meet  the  accelerated  payment 
procedure.  The  increased  cost  to  the 
handler  would  then  be  passed  on  to  the 
consumers.  Handlers  also  claimed  that 
the  extra  partial  payment  would 
increase  their  office  costs  due  to  the 
increased  reporting  requirements  and 
require  additional  audit  work  by  the 
market  administrator. 

The  hearing  evidence  does  not 
support  the  adoption  of  the  proposal  for 
a  second  partial  payment.  TTiere  is  no 
indication  that  marketing  conditions  are 
such  that  it  is  necessary  that  the  order 
require  more  than  one  partial  and  a  final 
payment  to  producers  each  month. 

While  the  Act  authorizes  the  setting  of 
payment  dates  under  an  order,  it  does 
not  specify  how  frequently  handlers 
must  pay  producers.  The  payment  dates 
are  customarily  established  under  an 
order  on  the  basis  of  prevailing 
marketing  conditions,  including  payment 
practices  already  existing  in  an  area  or 
new  payment  practices  that  handlers 
and  producers  may  find  mutually 
agreeable.  On  this  basis,  each  of  the 
four  orders  now  provides  for  one  partial 


payment  and  one  final  payment  by 
handlers  to  producers  each  month. 

Under  the  proposal  being  considered, 
handlers  would  be  required  each  month 
to  make  a  second  partial  payment  to 
producers.  While  the  proposal  by  AMPI 
was  not  opposed  by  an  producers,  none 
of  the  handlers  imder  the  four  orders  to 
be  merged  supported  the  proposal.  All 
handler  representatives  who  testified  at 
the  hearing  opposed  a  second  partial 
payment  to  producers.  Because  there  are 
conflicting  opinions  between  producers 
and  handlers  as  to  whether  a  different 
payment  arrangement  between  these 
parties  is  desirable  under  the  order, 
more  burden  is  placed  on  proponents  to 
show  that  a  second  particd  payment  for 
milk  is  essential  to  the  maintenance  of 
orderly  marketing  in  the  merged 
marketing  area  and  that  the  order  must 
be  structured  to  provide  that  a  second 
partial  payment  be  made  to  producers 
by  regidated  handlers. 

In  general,  the  argument  advanced  by 
proponent  cooperative  for  more  frequent 
payments  was  the  need  to  improve  the 
cash  flow  of  producers.  Proponent 
contended  that  producers  are  required 
to  make  payment  for  production 
facilities  and  supplies  prior  to  using 
such  items  and  should  be  paid  more 
frequently  so  that  they  will  be  more  able 
to  meet  their  financial  commitments  on 
a  timely  basis.  It  is  evident  from  the 
record,  however,  that  the  cash  flow  of 
members  of  the  cooperative  most  likely 
would  not  be  affected  by  structuring  the 
order  to  require  handlers  to  make  more 
frequent  payments.  The  spokeman  for 
the  cooperative  indicated  that  the 
cooperative  had  no  plans  to  change  the 
current  dates  on  which  members  of  the 
cooperative  are  paid. 

The  cooperative's  spokesman  also 
stated  the  cooperative  at  times  makes 
payment  to  producers  in  advance  of  the 
date  on  which  it  collects  payment  fix»m 
handlers  for  such  milk.  This,  however,  is 
a  business  practice  that  has  been  in 
existence  for  some  length  of  time  and 
does  not  by  itself  provide  sufficient 
reason  to  require  that  handlers  make  a 
second  partial  payment  to  producers. 

AMPI  proposed  that  the  partial 
payment  rate  for  the  months  of  March- 
July  be  the  Class  III  price  for  the 
preceding  month.  For  the  months  of 
August-February,  the  cooperative 
proposed  that  the  rate  be  the  Class  III 
price  for  the  preceding  month  plus  one 
dollar.  The  rate  for  the  months  of 
August-February  would  be  further 
adjusted  by  the  location  adjustment 
applicable  at  the  receiving  plant. 

The  partial  payment  rale  for  each 
month  under  the  Neosho  Valley,  Red 
River  Valley  and  Oklahoma 


Metropolitan  orders  is  the  Class  in  price 
for  the  preceding  month.  Under  the 
Wichita  order,  the  partial  payment  rate 
is  110  percent  of  the  previous  month's 
Class  in  price. 

AMPI  proposed  that  the  partial 
payment  rate  during  the  months  of 
August-February  be  higher  than  the  rate 
for  the  months  of  March-July  as  a 
means  of  providing  two  fairly  equal 
payments  for  dairy  farmers  for  milk 
delivered  to  pool  plants  during  the 
month.  The  cooperative's  witness 
contended  that  the  use  of  the  Class  III 
price  for  the  preceding  month  plus  %\J0O 
would  approximate  the  uniform  price 
during  the  months  of  August-February. 
A  lower  pajrment  rate  was  proposed  for 
the  months  of  March-July  because  of  the 
possibility  that  the  uniform  price  under 
the  merged  order  might  not  exceed  the 
Class  in  price  for  the  preceding  month 
by  one  dollar. 

The  spokesman  for  MIF  opposed  the  - 
proposed  $1.00  per  hundredweight 
increase  in  the  partial  payment  rate  for 
the  months  of  August-February.  He 
opposed  the  increase  on  the  basis  that  it 
would  require  plants  with  a  high  Class 
n/Class  in  operation  to  pay  in  excess  of 
their  obligations  at  the  class  prices 
under  the  order  and  would  accelerate 
handler  payments  to  producers. 

Kraft  also  opposed  any  increase  in  tfie 
partial  payment  rate  for  the  months  of 
August-February.  Kraft's  witness 
contended  that  the  rate  increase  would 
accelerate  handler  payments  to 
producers  and  thereby  cause  a  cash 
flow  problem  for  handlers. 

Producers  under  the  Wichita  order 
have  been  receiving  partial  payments 
since  November  1978  in  excess  of  that 
proposed  for  the  merged  order.  Because 
Wichita  producers  receive  a  partial 
payment  amounting  to  not  less  than  110 
percent  of  the  previous  month's  Class  HI 
price,  they  received  a  partial  payment  of 
$11.20  per  hundredweight  (110  percent  of 
the  October  1978  Class  m  price  of 
$10.18)  in  November  1978  or  $1.02  per 
hundredweight  in  excess  of  the  previous 
month's  Class  in  price.  Because  the 
Class  ni  price  has  exceeded  $10.00  in 
each  succeeding  month,  the  partial 
payment  for  each  month  since 
November  1978  has  exceeded  the 
previous  month's  Class  HI  price  by  more 
than  the  $1.00  per  hundredweight  that 
AMPI  proposed  for  the  months  of 
August-February. 

The  proposed  partial  payment  rate 
represents  a  compromise  among  the 
partial  payment  rates  that  apply  under 
the  four  orders  and  should  be  adopted. 
For  the  months  of  March-July,  the 
payment  rate  would  be  unchanged  from 
the  one  that  currently  applies  under  the 
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Neosho  Valley.  Red  River  VaUey  and 
Oklahoma  Metropolitan  orders.  For  the 
Wichita  area,  the  proposed  rate  for  such 
months  would  represent  a  nine  percent 
reduction  (percentage  change  in 
reducing  rate  from  110%  to  100%)  in  the 
current  rate.  For  the  months  of  August- 
February,  the  partial  payment  rate 
adopted  herein  represents  a  $1.00  per 
hundredweight  increase  for  the  Neosho 
Valley,  Red  River  Valley  and  Oklahoma 
Metropolitan  orders.  For  the  Wichita 
area,  the  proposed  rate  for  the  months  of 
August  1979-February  1980  would  have 
averaged  13  cents  per  hundredweight 
less  than  the  partial  payments  made  to 
producers  under  that  order  during  such 
months.  This  decrease  amounts  to  one 
percent  of  the  average  blend  price  that 
prevailed  during  such  period. 

An  objection  raised  by  handlers  to  the 
partial  payment  rate  for  the  months  of 
August-February  was  that  a  handler 
operating  a  plant  with  a  high  Class  II  or 
Class  III  utilization  could  be  assessed  a 
partial  payment  in  excess  of  the 
utilization  value  of  the  milk  at  the  class 
prices  during  the  fu-st  15  days  of  the 
month.  The  possibility  of  such 
overpayment  is  quite  unlikely  since 
proprietary  handlers  usually  operate 
plants  with  Class  I  utilizations  in  excess 
of  the  marketwide  average. 

The  merged  order  should  provide  that 
handlers  need  not  make  a  partial 
payment  to  any  producer  who  no  longer 
is  delivering  milk  to  the  market  on  the 
25th  of  the  month.  In  the  absence  of  such 
provision,  the  possibility  exists  that  a 
handler  might  over-pay  a  producer.  This 
coidd  result  if  a  producer  ceased 
delivering  milk  to  a  handler  shortly  after 
the  15th  of  the  month  and  the  butterfat 
content  of  the  milk  delivered  by  such 
dairy  farmer  averaged  consideredly  less 
than  3.5  percent  for  the  month.  Under 
the  provisions  adopted  herein,  such 
producer  would  receive  no  partial 
payment  if  he  quits  dehvering  milk  to  a 
handler  prior  to  the  25th  of  the  month.  If 
he  quits  delivering  on  or  after  the  25th  of 
the  month,  such  handler  would  have 
received  in  most  instances  a  minimum 
of  10  days'  production  in  addition  to  the 
15  days'  production  initially  received 
from  such  producer.  In  such 
circumstance,  if  the  handler  overpaid  for 
the  butterfat  in  the  milk  received  during 
the  first  15  days  of  production,  he  could 
recover  such  overpayment  in  making 
payment  for  that  milk  received  after  the 
15di  of  the  month. 

The  merged  order  should  provide  for 
deductions  authorized  in  writing  to  be 
made  from  both  the  partial  and  final 
payments  to  producers.  Only  those 
amounts  to  assignees  that  have  been 
paid  by  the  handler  prior  to  the  date 


payment  is  otherwise  due  the  producers 
may  be  deducted  from  the  amounts  due 
producers. 

AMPI  proposed  that  deductions 
authorized  by  the  producer  be  made 
from  the  two  partial  payments  that  the 
cooperative  proposed  to  be  used  in 
paying  for  milk  received  from  producers. 
While  provisions  for  a  second  partial 
payment  are  not  adopted  herein,  the 
intent  of  AMPI's  proposals  can  be 
accommodated  by  permitting  the 
authorized  deductions  from  payments 
for  milk  delivered  during  the  last  half  of 
the  month  to  be  deducted  from  the  final 
payment  to  the  producers. 

Kraft  supported  AMPI's  proposal  that 
handlers  be  permitted  to  make 
authorized  deductions  from  both  the 
partial  and  final  payments  to  a 
producer.  Its  spokesman  noted  that  this 
would  result  in  a  producer  receiving  two 
relatively  equal  payments  during  the 
month.  Currently,  producers  under  the 
orders  which  permit  deductions  for 
assignments  only  from  the  final  payment 
to  producers  receive  one  large  payment 
and  one  smaU  payment  each  month.  A 
further  reason  advanced  by  Kraft  for 
permitting  deductions  to  be  made  from 
both  the  partial  and  the  final  payment  to 
producers  is  that  it  would  allow  a 
producer  to  assign  to  creditors  a  greater 
proportion  of  the  monthly  payment  that 
is  due  the  producer. 

Kraft's  proposal  that  assignments  to 
creditors  from  the  partial  and  final 
payment  be  paid  to  assignee  only  at  the 
time  of  the  final  payment  should  not  be 
adopted.  Kraft  contended  that  the 
majority  of  the  bankers  preferred 
receiving  only  one  assignment  check  per 
month.  Some  of  the  bankers  who  receive 
assignments  twice  a  month  put  the  first 
check  in  a  hold  file  until  the  second 
check  is  received  and  then  credit  the 
assignee's  account.  Even  though 
assignees  may  prefer  one  payment  per 
month,  there  appears  to  be  no  reason 
why  handlers  should  have  the  use  of 
money  that  is  assigned  to  creditors  by  a 
producer.  It  is  concluded,  therefore,  that 
only  those  deductions  that  have  been 
paid  to  an  assignee  by  the  date  of  the 
partial  or  final  payment  may  be 
deducted  from  payments  due  a 
producer,  as  AMPI  proposed. 

Payments  by  handlers  for  milk 
received  from  a  pool  plant  operated  by 
a  cooperative  association.  "The  merged 
order  should  specify  that  any  handler 
who  receives  bulk  fluid  milk  or  bulk 
fluid  cream  products  during  the  month 
from  a  pool  plant  operated  by  a 
cooperative  association  shall  make  a 
partial  and  final  payment  to  the 
cooperative  for  such  purchases.  Such 
handlers  would  be  required  to  make  a 


partial  and  final  payment  to  the 
cooperative  for  such  plant  milk  by  the 
same  dates  such  a  handler  would  be 
required  to  pay  a  cooperative  for  milk 
received  direcUy  from  producers'  farms 
when  the  cooperative  moves  the  milk  to 
such  plant  as  a  bulk  tank  handler.  The 
same  partial  payment  rates  used  by 
handlers  to  pay  cooperatives  for  milk 
received  in  their  capacity  as  a  bulk  tank 
handler  should  be  applicable  in  paying 
the  cooperative  for  milk  and/or  cream 
purchased  from  the  cooperative's  pool 
plant.  However,  the  buying  handler 
should  be  permitted  to  adjust  the  partial 
pajrment  rate  in  any  month  to  reflect  the 
butterfat  content  of  the  milk  purchased, 
if  he  so  desires.  The  final  payment 
should  be  determined  by  multiplying  the 
quantity  of  all  bulk  fluid  milk  products 
and/or  bulk  cream  products  received 
during  the  month  fi^m  the  cooperative's 
plant  that  were  classified  in  each  class 
by  the  apphcable  class  prices  as 
adjusted  by  the  butterfat  differential, 
less  the  amount  of  the  partial  payment. 
The  Class  I  price  appUcable  to  such 
transfers  would  be  the  Class  I  price  at 
the  buying  handler's  plant.  The  buying 
handler  also  would  be  responsible  for 
paying  the  administrative  assessment 
applicable  to  such  milk. 

Payments  for  such  milk  by  the  buying 
handler  should  be  made  direcUy  to  the 
cooperative  association  unless  the 
market  administrator  determines  that 
such  handler  was  more  than  3  days  late 
in  making  any  payment  obligation  under 
the  order.  In  that  event,  the  payment 
would  be  made  through  the  market 
administrator  who,  in  turn,  would 
transmit  the  money  to  the  cooperative. 
The  handler  would  be  required  to  make 
all  of  his  payment  obligations  to  the 
market  administrator  for  3  consecutive 
months  before  he  would  again  be 
permitted  to  pay  the  cooperative 
directiy. 

The  proponent  cooperative  suggested 
that  payment  for  such  plant  milk  be 
made  on  the  same  basis  it  proposed  for 
the  payment  for  all  other  producer  milk 
under  the  merged  order,  i.e.,  all  order 
obligations  of  handlers  for  milk  received 
from  producers  would  be  paid  to  the 
market  administrator  who,  in  turn, 
would  pay  producers.  Proponent  also 
suggested  that  two  partial  payments  be ' 
made  to  producers  on  such  milk 
shipments.  Since  the  proponent's 
payment  arrangement  has  not  been 
adopted  under  the  merged  order  for  the 
reason  previously  set  forth  in  this 
decision,  this  aspect  of  die  cooperative's 
proposal  need  not  be  discussed  further 
at  this  point. 

Most  of  the  milk  marketed  by  the 
proponent  cooperative  under  the  four 
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orders  proposed  herein  to  be  merged  is 
moved  to  dislnbuting  plants  directly 
from  the  farm.  Some  milk  under  the 
Wichita,  Kansas,  order  is  shipped  to 
pool  distributing  plants,  either  on  a 
regular  basis  or  a  supplemental  supply 
basis,  from  the  cooperative's  supply 
plant  at  Hillsboro,  Kansas. 
Irrespective  of  the  supply 
arrangements  used,  the  producers 
involved  are  supplying  milk  for  fluid 
markets  and  should  be  assured  of 
receiving  payment  for  their  milk.  Such 
assurance  is  essential  to  the  orderly 
marketing  of  milk  and  the  maintenance 
of  an  adequate  supply  of  milk  for 
consumers.  The  incorporation  within  the 
merged  order  of  speciJEic  payment 
requirments  by  handlers  for  such 
shipments  received  from  a  cooperative 
association's  plant  will  enhance  the 
ability  of  the  cooperative  association  to 
collect  for  such  plant  shipments.  By 
providing  specific  payment  dates  under 
the  merged  order,  applying  a  late- 
payment  chaise  on  any  payment  that  is 
not  made  on  or  before  the  due  date,  and 
requiring  any  handler  who  is  more  than 
3  days  late  in  making  any  payment 
obligation  under  the  order  to  channel  all 
of  his  payment  for  producer  milk 
through  the  market  administrator,  there 
should  be  considerable  incentive  under 
the  order  for  the  buying  handler  to 
comply  with  the  order's  payment 
provisions. 

The  order  should  provide  that  the 
buying  handler  may  adjust  the  partial 
payment  rate  during  any  month  to 
reflect  the  butterfat  content  of  the  milk 
purchased  if  he  desires  to  do  so.  This 
option  will  permit  handlers  who  buy 
skim  milk  from  a  cooperative's  pool 
plant  to  adjust  the  applicable  price  level 
downward  for  milk  containing  less  than 
3.5  percent  butterfat.  If  the  price  were 
not  adjusted  to  reflect  the  lower 
butterfat  content  of  the  skim  milk,  the 
handler  would  be  paying  in  excess  of 
the  classified  use  value  for  all  such  plant 
milk  shipments  during  the  first  half  of 
the  month.  At  the  time  of  the  final 
settlement  on  all  such  shipments  the 
handler  then  would  be  due  a  credit  from 
the  cooperative.  Such  a  situation  can  be 
avoided  by  allowing  a  handler  to  adjust 
his  partial  payment  to  reflect  the 
butterfat  content  of  milk  purchased  from 
a  cooperative's  pool  plant 

With  regard  to  the  Class  I  price  to  be 
used  in  computing  a  handler's  final 
monthly  settlement  for  plant  milk 
received  from  a  cooperative,  AMPl 
proposed  that  such  price  should  be  the 
higher  of  the  Class  I  prices  applicable  at 
the  plant  of  the  buying  handler  or  the 
cooperative's  selling  plant  plus  the 
applicable  administrative  assessment. 


Under  such  pricing  arrangement,  the 
Class  I  price  applicable  at  the  location 
of  the  fransferee-plant  would  apply  if 
milk  were  fransferred  from  a  lower-price 
zone  to  a  higher-price  zone.  Conversely, 
the  Class  I  price  applicable  at  the 
location  of  the  transferor-plant  would 
apply  if  milk  were  fransferred  from  a 
higher-price  zone  to  a  lower-price  zone. 
Proponent  contended  that  payment  at 
the  higher  of  the  two  prices  is  necessary 
to  be  consistent  with  the  Act  which 
states  in  part  that  a  cooperative  that  is 
reblending  the  proceeds  bom  the  sale  of 
its  milk  may  not  sell  milk  to  any  handler 
in  any  market  at  less  than  the  class 
prices  apphcable  under  the  order. 

The  cooperative's  proposal  to  require 
payment  at  the  higher  of  the  prices 
applicable  at  the  fransferee-plant  or  the 
fransferor-plant  should  not  be  adopted 
Rather,  payment  by  handlers  for  milk 
fransferred  from  a  cooperative's  plant 
should  reflect  the  Class  1  price 
applicable  at  the  location  of  the 
fransferee-plant  regardless  of  whether 
the  milk  is  shipped  to  a  higher-price 
zone  or  a  lower  price  zone.  The  buying 
handler  also  should  be  responsible  for 
paying  the  applicable  adminisfrative 
assessment 

Under  normal  circumstances, 
fransfers  of  Class  I  milk  from  a 
cooperative's  plant  to  a  distributing 
plant  would  be  from  a  lower-price  zone 
to  a  higher-price  zone.  In  such  case,  the 
distributing  plant  operator  should  be 
required  to  pay  the  cooperative  directly 
for  such  milk  at  the  Class  I  price 
applicable  at  the  distributing  plant  This 
price  would  generally  reflect  die  order 
value  of  milk  at  the  cooperative's  pool 
plant  plus  the  cost  of  transporting  it  to 
the  distributing  plant.  This  is  the  same 
price  that  would  apply  to  Class  I  milk 
received  at  the  distributing  plant 
directly  from  the  farms  of  producers  or 
from  a  cooperative  acting  as  a  bulk  tank 
handler. 

Although  it  is  unlikely  in  this  merged 
market  Class  I  milk  could  be  fransferred 
from  a  cooperative's  pool  plant  located 
in  a  higher-price  zone  to  a  pool 
distributing  plant  in  a  lower-price  zcHie. 
For  this  type  of  milk  movement  the 
cooperative  in  its  capacity  as  a  pool 
plant  operator  receiving  milk  at  its  plant 
should  be  required  to  account  to  the 
pool  at  the  Class  I  price  applicable  at  its 
plant.  However,  it  would  be 
inappropriate  for  the  order  to  enforce 
such  price  in  the  final  setUement  for 
such  milk  between  the  disfributing  plant 
operator  and  the  cooperative 
association.  This  would  result  in  the 
disfributing  plant  operator  having  to  pay 
a  higher  Class  I  price  for  milk  received 
from  producers  via  the  cooperative's 


plant  than  for  milk  received  from 
producers  either  direcUy  or  by  delivery 
from  a  cooperative  acting  as  a  bulk  tank 
handler.  Also,  the  order  Class  I  price  on 
such  transfers  would  be  higher  at  the 
receiving  handler's  plant  than  the  order 
Class  I  price  applicable  to  milk  received 
from  producers  by  other  regulated 
handlers  at  the  same  general  location  as 
the  transferee-handler.  This  would 
result  in  nonuniform  class  prices  to 
handlers.  Requiring  payment  to  the 
cooperative  at  the  Class  I  price 
applicable  at  the  loqation  of  the 
transferee-plant  satisfies  the 
requirement  that  a  cooperative 
association  may  not  sell  milk  at  less 
than  class  prices. 

It  is  recc^nized  that  requiring  the 
cooperative  association  to  account  to 
the  pool  at  the  higher  Class  I  price 
applicable  at  its  plant  in  this  case 
probably  would  make  the  transfer 
uneconomic  to  the  cooperative.  The 
cooperative  would  have  to  decide,  of 
course,  if  it  should  undertake  this  kind 
of  milk  handling  arrangement 

(e)  Administrative  provisions: 

Charges  on  overdue  accounts.  The 
order  should  provide  for  the  appUcation 
of  a  charge  on  handler  obligations  that 
are  overdue.  The  charge  should  be  one 
percent  per  month  (12  percent  annually) 
and  should  apply  on  the  first  day  the 
payment  is  past  due  and  on  the  same 
day  of  each  succeeding  month  until  the 
obligation  is  paid.  Payments  subject  to 
the  charge  would  be  those  due  fiora 
handlers  to  the  producer-settlement 
fund,  to  producers  and  cooperative 
associations,  for  order  admlnistratioa, 
for  marketing  services  and  for  audit 
adjustments. 

Any  obligation  that  was  determined  at 
a  date  later  than  that  prescribed  by  the 
order  because  of  a  handler's  failure  to 
submit  a  report  to  the  market 
adminisfrator  when  due  shall  be 
considered  to  have  been  payable  by  the 
date  it  would  have  been  due  if  the  report 
had  been  filed  when  due.  Also,  the  order 
should  provide  that  all  late-payment 
charges  shall  accrue  to  the 
administrative  expense  fund. 

CurrenUy,  the  Wichita  and  Red  River 
Valley  orders  provide  for  charges  on 
overdue  accounts.  Such  charges  accrue 
to  the  account  that  is  overdue.  The 
Neosho  Vfdley  and  Oklahoma 
Metropolitan  orders  contain  no 
provisions  for  charges  on  overdue 
accounts.  The  two  orders  with  charges 
on  overdue  accounts  provide  that  the 
unpaid  obligation  of  a  handler  shall  be 
increased  one-half  of  one  percent  on  the 
1st  day  of  each  succeeding  month  until 
such  obligation  is  paid.  Under  each  of 
the  two  orders,  the  charges  apply  on 
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handler  obligations  due  the  producer- 
settlement  fund,  on  certain  handler 
obligations  resulting  from  audit 
adjustments  and  on  the  handler's  pro 
rata  share  of  the  expense  of 
administering  the  order.  Under  the  Red 
River  Valley  order,  a  late-payment 
charge  also  applies  on  the  amount  that 
handlers  deduct  from  pajrments  due 
producers  to  cover  the  cost  of  providing 
marketing  services  if  such  amounts  are 
not  transmitted  by  such  handler  to  the 
party  performing  the  marketing  service 
by  the  date  specified  in  the  order. 

AMPI  proposed  that  any  unpaid 
obligation  of  a  handler  that  is  due 
producers,  cooperative  associations  and 
the  market  adininistrator  be  increased 
one  percent  per  month,  beginning  on  the 
first  day  after  the  due  date,  and  on  each 
date  of  subsequent  months  following  the 
day  on  which  such  obligation  is  due. 
The  cooperative  proposed  that  late- 
payment  charges  accrue  to  the  fund  to 
which  payment  is  due  except  that 
charges  resulting  from'  late  payment  of 
producers  should  accrue  to  those 
producers  who  are  paid  late.  Proponent 
held  that  payment  of  late-payment 
charges  to  the  producers  who  are  paid 
late  is  justifiable  on  the  basis  that  the 
producers  who  have  to  wait  for  payment 
should  be  reimbursed  for  having  to 
forego  the  use  of  such  money.  In  the 
event  the  individual  producers  involved 
cannot  be  identified,  the  cooperative 
proposed  that  the  late-payment  charges 
for  producers'  receipts  should  accrue  to 
the  producer-settlement  fund  for 
distribution  among  all  producers  on  the 
market. 

The  spokesman  for  AMPI  contended 
that  the  institution  of  a  charge  on 
overdue  obligations  of  handlers  is 
necessary  to  encourage  prompt 
payments  of  order  obligations  by 
regulated  handlers.  He  pointed  out  that 
unless  a  charge  is  provided  under  the 
order,  a  handler  who  fails  to  pay  his 
order  obligation  by  the  due  date  has  a 
competitive  advantage  over  those 
handlers  who  are  making  payments  by 
the  due  date. 

A  representative  of  MIF,  on  behalf  of 
nearly  one-half  of  the  handlers  in  the 
four  markets,  proposed  the  adoption  of  a 
two-tiered  charge  for  accounts  that  are 
overdue  (one  of  MIFs  members,  Kraft, 
testified  in  opposition  to  any  charges  on 
overdue  accounts).  MIF  proposed  that  if 
payment  is  not  received  by  the  date 
specified  in  the  order  but  is  received  on 
or  before  the  third  day  following  the 
date  due,  a  "late  payment  charge"  of 
0.05  percent  of  the  unpaid  balance  for 
each  day  payment  is  not  received  be 
assessed.  If  payment  is  not  received  on 
or  before  the  third  day  following  the  due 


date,  he  proposed  that  a  "delinquent 
payment  charge"  of  1.5  percent  of  the 
unpaid  balance  be  assessed  on  each  30- 
day  anniversary  of  the  payment  due 
date. 

In  support  of  the  proposed  minimal 
daily  rate  for  the  first  three  days  a 
payment  is  overdue,  proponent 
contended  that  it  is  possible  for  a  late 
payment  to  be  made  unintentionally.  In 
his  opinion,  payment  a  few  days  late  on 
aa  occasional  basis  is  much  different 
thtui-payment  several  days  late  on  a 
regular  basis. 

The  spokesman  for  MIF  also  proposed 
that  any  late-payment  charges  accrue  to 
the  administrative  expense  fund.  He 
contended  that  the  charges  should  be 
channeled  to  the  administrative  expense 
fund  in  order  to  reimburse  it  for  the 
costs  incurred  by  the  market 
administrator  in  collecting  the  late 
payments. 

Data  presented  at  the  hearing  confirm 
that  handlers  have  been  late  in  making 
payments  for  producer  milk  under  each 
of  the  four  order*.  Also,  handlers  have 
been  late  in  making  payments  to  the 
producer-setdement  funds  and  to  the 
administrative  and  marketing  service 
funds  of  the  separate  orders.  The  data 
illustrated  a  wide  range  of  payment 
practices  by  handlers.  Some  handlers 
were  paying  their  obligations  on  time 
while  other  handlers  were  paying  their 
obligations  more  than  15  days  late. 

Several  handlers  took  the  position  at 
the  hearing  that  not  all  payments  listed 
as  being  paid  from  1  to  5  days  late 
should  be  considered  as  late  payments. 
The  argued  that  the  data  presented  at 
the  hearing  should  have  hsted  all 
payments  made  by  mail  that  were 
postmarked  on  or  before  the  due  date  as 
being  made  on  time.  Instead,  in  the 
tabulation  of  the  data  such  payments 
were  listed  as  being  late  because 
payment  was  not  considered  to  have 
been  made  until  it  was  received  by  the 
addressee.  In  that  regard,  payment  made 
by  a  handler  to  a  bank's  postal  lock  box 
for  the  account  of  a  cooperative  was 
tabulated  as  being  received  when  the 
bank  posted  such  payment  to  the 
cooperative's  account. 

Even  if  one  were  to  accept  the 
handers'  premise  that  all  payments 
postmarked  on  or  before  the  due  date 
were  made  on  time,  one  would  eliminate 
at  the  most  only  the  payment  listed  as 
being  overdue  fi-om  1-5  days.  However, 
one  would  presume  that  those  payments 
listed  as  being  overdue  from  6-10  days, 
11-15  days  and  more  than  15  days  were 
most  likely  postmarked  after  the  due 
date  and,  consequently,  were  overdue 
by  the  handlers'  own  standards  for 
timeliness. 


It  is  essential  to  the  effective 
operation  of  the  order  that  all  handler 
payments  for  obligations  under  the 
order  be  made  promptly.  Under  the 
merged  order,  handlers  with  higher  than 
market-average  Class  I  utilization  would 
pay  any  excess  of  the  value  of  their 
producer  milk  over  its  value  at  the 
uniform  price  into  this  fund.  Payments 
into  this  fund  must  be  made  on  a  timely 
basis  since  the  market  administrator 
must  immediately  transmit  such  funds  to 
handlers  with  a  lower  than  market- 
average  Class  I  utilization  to  enable 
them  to  include  such  payment  in  the 
uniform  price  they  pay  to  producers. 

Under  the  merged  order,  it  is  also 
necessary  that  handlers  make  partial 
and  final  payments  to  producers  and 
cooperative  assocations  on  a  timely 
basis.  Producers  should  not  be  expected 
to  wait  beyond  the  scheduled  time  for 
their  milk  payments.  Delayed  payments 
not  only  foster  uncertainty  and 
discontent  among  producers  but  also 
place  them  in  a  difficult  position  with 
respect  to  meeting  their  own  financial 
obligations  on  a  timely  basis. 

The  prompt  payment  of  accounts 
relating  to  the  administrative  expense 
fund  and  to  the  marketing  service  fund 
of  the  merged  order  is  essential  to  the 
performance  by  the  market 
administrator  of  the  various 
administrative  functions  prescribed  by 
the  order.  Delinquent  payments  to  these 
funds  could  impair  the  ability  of  the 
market  administrator  to  carry  out  his 
duties  in  a  timely  and  efficient  manner. 

Payment  delinquency  also  results  in 
an  inequity  among  handlers.  Handlers 
who  pay  producers  late  are  in  effect 
borrowing  money  from  producers.  In  the 
absence  of  any  late-payment  charge, 
handlers  who  are  delinquent  in  their 
payments  have  a  financial  advantage 
relative  to  those  handlers  making  timely 
payments. 

Without  a  late-payment  charge 
handlers  have  little  incentive  to  make 
payment  to  the  market  administrator  on 
time.  Enforcement  action  may  be  taken, 
of  course,  to  seek  strict  handler 
compliance  with  the  payment  dates. 
However,  this  is  a  cumbersome 
administrative  route  and  the  practicality 
of  such  action  becomes  questionable  in 
the  case  of  handlers  who  are  only 
several  days  late.  While  the  charge 
adopted  herein  may  not  result  in  strict 
compliance  by  all  handlers,  it  should 
provide  handlers  substantial 
Inducement  to  make  their  payments  to 
the  market  administrator,  producers  and 
cooperative  associations  on  time. 

The  effectiveness  of  the  late-payment 
charges  that  currenUy  apply  under  the 
Wichita  and  Red  River  Valley  orders  is 
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nullified  to  a  large  extent  by  the 
relatively  small  penalty  charge  (V4  of  1 
percent  per  month  of  the  unpaid 
obligation)  and  the  fact  that  the  charge 
does  not  apply  until  the  Ist  of  the  month 
following  the  due  date.  If  the  chai*ge  on 
overdue  accounts  is  to  have  any  impact 
on  encouraging  prompt  payments,  it 
should  be  an  amoimt  that  is  more  nearly 
what  a  delinquent  handler  would  be 
charged  by  commercial  banks  for  money 
borrowed  for  short-term  purposes. 
Otherwise,  handlers  who  may  have 
financial  problems  would  be  encouraged 
to  delay  their  payments,  knowing  that 
the  chaise  under  the  order  is  cheaper 
than  borrowing  money  commercially  at 
a  higher  loan  rate.  The  late-payment 
charge  should  be  established  at  the  rate 
of  one  percent  per  month  of  the  unpaid 
balance,  the  rate  proposed  by  the 
proponent  of  the  merged  order.  While 
this  charge  on  a  per  annum  basis  is 
below  the  prime  rate  of  interest  being 
charged,  the  charge  when  applied  to  a 
payment  that  is  less  than  a  month  late 
would  be,  in  effect,  at  a  higher  rate.  The 
rate  adopted  herein  in  conjunction  with 
the  application  of  such  rate  on  the  1st 
day  that  an  obligation  is  past  due  should 
be  sufficient  to  encourage  prompt 
payment  of  such  obligation  under  the 
merged  order. 

The  MIP  proposal  that  all  late- 
payment  charges  accrue  to  the 
administrative  expense  fund  maintained 
by  the  market  administrator  should  be 
adopted.  Proponent  supported  this 
proposal  on  the  basis  that  handlers  who 
are  prompt  in  meeting  payment 
obligations  are,  in  effect,  being  assessed 
for  expenses  incurred  by  the  market 
administrator  in  obtaining  compliance 
by  delinquent  handlers.  In  addition, 
proponent  contended  that  in  case  of  late 
payments  to  producers  there  would  be 
an  incentive  on  the  part  of  the  producers 
or  cooperative  associations  to  continue 
delivery  of  milk  to  a  delinquent  handler 
if  the  dairy  farmer  or  the  cooperative 
thought  they  would  benefit  by  the  delay 
in  payment 

In  the  event  a  handler  is  delinquent  in 
the  payment  of  an  obligation,  money 
must  be  spent  by  the  market 
administrator  in  determining  the  amount 
of  late-payment  charges  and  in 
collecting  such  payments.  The  money  to 
cover  the  cost  of  these  activities  comes 
from  the  administrative  assessment 
fund.  Thus,  the  competitors  of  the 
noncomplymg  handlers  who  pay 
assessments  to  this  fund  are  bearing  the 
administrative  costs  of  dealing  with  the 
delinquent  handler.  Therefore,  it  is 
reasonable  that  the  late-pa)m:ient 
charges  assessed  on  noncomplying 


handlers  be  used  to  help  defray  these 
administrative  costs. 

As  an  inducement  for  handlers  to 
mfike  payments  to  producers  and 
cooperatives  on  time,  it  is  appropriate 
that  the  charge  on  overdue  accounts 
payable  to  such  persons  also  accrue  to 
the  administrative  assessment  fund.  If 
the  late-payment  charge  were  added  to 
the  amount  handlers  owed  producers 
and  cooperatives,  it  would  likely  result 
in  such  producers  being  less  concerned 
whether  they  are  paid  on  time  and  more 
concerned  with  the  possibility  of 
earning  additional  money  by  extending 
credit  This  could  be  counterproductive 
to  the  purpose  sought  to  be  achieved  by 
the  late-payment  charge.  Moreover,  if  a 
charge  of  1  percent  were  made  with 
respect  to  a  payment  that  was  only  a 
few  days  late,  it  would  represent  a 
higher  value  them  the  cost  of  money 
borrowed  from  commercial  sources  for 
the  short  time  span.  Thus,  producers 
might  prefer  to  be  paid  a  few  days  late 
in  order  to  receive  a  late-payment 
charge  and  thus  not  be  incHned  to  press 
handlers  for  timely  payment  Since  the 
late-payment  charge  is  to  be  an 
inducement  to  meet  the  payment  date, 
the  charges  on  obligations  that  are 
overdue  to  producers  and  cooperatives 
should  accrue  to  the  administrative 
assessment  fund  of  the  market 
administrator  who  is  charged  with  the 
responsibility  of  administering  the 
payment  transaction  rather  than  to  be 
paid  to  the  producers  who  were  not  paid 
on  time,  as  the  merger  proponent 
suggested. 

As  proposed  at  the  hearing,  the 
merged  order  should  require  that  a  late- 
payment  charge  apply  on  overdue 
obligations  of  a  handler  operating  a 
partially  regulated  distributing  plant 
Under  certain  conditions  such  a  handler 
may  be  required  to  make  payments  to 
the  producer-settlement  and 
administrative  expense  funds.  In  the 
absence  of  any  late-payment  charge,  a 
partially  regulated  handler  could  have 
an  advantage  on  his  order  obligations 
relative  to  fully  regulated  handlers  who 
are  subject  to  the  additional  charge 
when  they  fail  to  make  timely  payments. 
Also,  as  pointed  out  earlier,  prompt 
payments  to  the  administrative  expense 
fund  are  essential  to  the  market 
administrator's  performance  of  his 
duties. 

In  addition,  the  charge  on  late 
payments  should  apply  beginning  the 
day  following  the  date  on  which 
payment  of  the  obligation  is  due  and  on 
the  same  day  of  each  succeeding  month 
until  the  obligation  is  paid.  The  current 
provisions  of  the  Wichita  and  Red  River 
Valley  orders  whidi  provide  that  a 


chaise  on  overdue  accounts  shall  not 
apply  until  the  1st  of  the  month 
following  the  due  date  provide  no 
incentive  for  handlers  to  make  payment 
of  order  obligations  by  the  due  date. 
Payment  of  order  obligations  by  the  due 
date  can  be  fostered  best  by  applying  a 
late-payment  chai^ge  on  the  1st  day  after 
the  due  date. 

While  present  economic  conditions 
might  warrant  the  adoption  of  a  late- 
payment  charge  greater  than  one 
percent  per  month,  AMPI  did  not 
propose  any  higher  rate.  However,  it 
should  be  noted  that  the  late-payment 
charge  adopted  herein  would  be  the 
same  whether  payment  is  one  day,  three 
days  or  a  month  late.  If  a  handler 
decides  to  delay  payment  for  up  to  3 
days,  the  charge  of  1  percent  of  the 
unpaid  balance  would  be  much  more 
than  the  handler  would  be  charged  by  a 
commercial  bank  for  money  borrowed 
for  such  period  of  time.  If,  however,  a 
handler  delays  more  that  3  days  in 
paying  his  obligation,  he  would  then  be 
required  under  the  merged  order,  as 
discussed  elsewhere  in  this  decision,  to 
channel  his  payments  to  producers 
through  the  market  administrator.  Such 
payment  requirement  in  conjunction 
with  a  late-payment  charge  should  be  a 
sufficient  inducement  for  handlers  to 
make  payment  by  the  due  date. 

The  \QF  proposal  to  apply  the  late- 
payment  charge  on  a  daily  basis  for  the 
first  three  days  that  a  payment  is 
overdue  should  not  be  adopted.  If  late- 
payment  charges  were  treated  on  a 
money  market  basis,  the  order  would 
represent  a  banking  service  for  handlers 
who  desire  to  use  order  obligations  as  a 
source  of  borrowed  funds.  This  is  not 
the  intended  purpose  of  the  late- 
payment  charge.  Rather,  it  is  to  be  a 
chaise  on  overdue  accounts  which  is 
sufficiently  lai^e  to  induce  handlers  to 
pay  their  obligations  under  the  order  on 
time. 

A  further  reason  for  not  adopting  the 
proposed  two-tiered  charge  on  overdue 
accounts  is  that  the  payment  plan  under 
which  such  charges  would  apply  would 
not  be  compatible  with  the  use  of  fixed 
dates  in  the  payment  of  producers. 
Under  the  "flexible"  payment  schedule 
proposed  by  a  representative  of  MIF,  a 
handler  would  have  the  option  of  paying 
an  order  obligation  within  3  days  after 
the  "due"  date  and  being  assessed  a 
nominal  chai^ge  for  the  credit  extended 
for  such  period  of  time.  However,  a  lag 
of  up  to  3  days  in  the  "due"  date  would 
require  that  a  similar  lag  be 
incorporated  in  the  scheduled  payment 
dates  for  producers.  Producers  have 
been  accustomed  to  receiving  payment 
on  a  fixed  schedule  and,  to  the  extent 
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possible,  such  producers  should 
continue  to  receive  payment  on  a  fixed 
schedule.  For  this  reason,  fixed  dates 
should  be  continued  for  hancUera  to 
make  payment  of  their  obligations  under 
the  order  so  that  producers  may 
continue  to  receive  payments  on  a  fixed 
schedule. 

The  spokesman  for  MIF  requested  the 
payments  be  considered  as  having  been 
made  for  piuposes  of  meeting  the 
payment  requirement  if  received  by  an 
agent  mutually  agreeable  to  the  handler, 
the  cooperative  or  producers  and  the 
market  administrator.  The  provisions  of 
the  merged  order  do  not  preclude  the 
use  of  an  agent  as  an  intermediary 
under  the  conditions  proposed  by  the 
handlers'  spokesman.  Under  these 
circumstances,  there  is  no  reason  to 
modify  the  order  as  proposed. 

Administrative  assessment  The 
maximum  rate  of  payment  by  handlers 
for  the  cost  of  administering  the  merged 
order  should  be  6  cents  per 
hundredweight. 

The  current  maximum  rates  of 
assessment  for  order  administration  are 
4  cents  per  hundredweight  under  the 
Wichita  and  Oklahoma  Metropolitan 
orders  and  5  cents  per  hundredweight 
under  the  Neosho  Valley  and  Red  River 
Valley  orders. 

The  merger  proponent  proposed  that 
the  maximum  rate  for  administrative 
assessment  each  year  be  determined  as 
soon  as  possible  ahet  the  beginning  of 
each  year  by  multiplying  the  simple 
average  of  tfie  monthly  nniform  prices 
for  producers  milk  for  the  preceding 
calendar  year  by  0.6  percent.  The 
cooperative  proposed  a  fbnnida  method 
be  used  to  set  the  rate  annually  as  a 
means  of  tying  the  assessment  fee  to  the 
rate  of  inflation.  Such  method,  it  was 
claimed,  would  avoid  the  need  for 
calling  a  hearing  to  raise  the  maximum 
rate  at  some  future  date  due  to  inflation. 

Kraft  proposed,  on  the  other  hand, 
that  the  rate  be  established  at  5  cents 
per  himdredweight,  which  represents  a 
1-cent  increase  over  the  rale  under  the 
Oklahoma  Metropolitan  order  ander 
which  Kraft's  plant  is  comntly 
regulated.  The  spokesman  pointed  out 
that  5  cents  is  the  highest  rate  now 
prevailing  in  any  of  the  orders  and  he 
believed  that  such  rate  would  be 
sufficient  under  the  merged  order. 

The  Act  requires  handlers  to  pay  the 
cost  of  operating  an  order  through  an 
assessment  on  milk  handled.  The  actual 
assessment  rate,  which  may  not  exceed 
the  maximum  specified  in  the  order,  is 
established  by  the  market  admanstrator 
at  a  level  which  results  in  a  reserve  fund 
suffident  to  cover  projected  operating 
expenses  for  6  months.  The  reserve  fund 
normally  would  be  needed  to  carry  out 


the  maricet  adnmittrclor's 

responsibilities  in  the  event  aii  order  a 
withdrawB  for  any  reason.  If  the  reserve 
fund  exceeds  the  projected  6-month 
operating  expenses,  the  administrative 
assessment  may  be  suspended  or  the 
rate  may  be  lowered  until  the  reserve 
fund  has  been  reduced  to  the  desired 
leveL 

Except  {or  the  OKinth  of  September 
1977  when  the  aseessment  was  waived 
in  all  4  marketa,  tbe  administrative 
assessment  ttnder  each  of  the  orders  has 
been  at  the  maximum  permitted  under 
such  orders  since  January  1, 1976.  During 
1975  the  rate  was  4  cents  per 
hundredweight  in  each  of  the  4  markets. 
The  eiuliog  rraerves  for  the  4  markets 
for  the  yean  1075-1870  varied  from  a 
low  of  68  percent  in  1978  to  a  high  of  82 
percent  in  1876  of  the  expenses  incurred 
for  the  year. 

Since  October  1977,  it  has  been 
necessary  for  the  market  administrator 
to  collect  the  maximum  administrative 
assessment  permitted  under  each  of  the 
separate  orders  in  order  to  have 
sufficient  funds  available  to  meet  the 
monthly  expenses  of  administering  the 
four  orders  and  to  maintain  a  6-month 
contingency  reserve  fund  plus  an 
additional  reserve  to  cover  a  portion  of 
the  costs  of  separating  the  market 
administrator  and  the  employees  of  such 
person  from  the  government  work  force 
in  the  event  an  order  is  withdrawn  for 
any  reason.  On  (bis  basis,  it  is 
concluded  that  (he  maxinum 
assessment  rate  under  the  merged  order 
should  be  established  at  a  higher  level 
than  the  prevailing  maximum  rates 
imder  the  separate  orders.  This  will  give 
the  market  adrnirristrator  the  necessary 
flexibility  to  increase  the  assessment 
rate  at  some  future  time  in  the  event  of  a 
decline  in  milk  receipts  by  handlers,  a 
shifV  in  regnlatfon  by  a  handler  imder 
this  order  to  another  order,  a  decline  in 
the  number  of  handlers  regulated  under 
the  order,  or  rncreesed  in  the  cost  of 
administering  the  order  as  a  result  of 
inflationary  pressures. 

The  maxinram  rate  should  be 
established  at  six  cents  per 
hundredweight.  This  would  amount  to 
an  incTeawe  ranging  from  20  percent  to 
50  percent  in  the  rates  effective  for  the 
separate  orders.  Snch  increase  should 
provide  sofllcient  funds  for  the  maricet 
administrator  to  carry  out  his  duties  and 
to  provide  a  sufficient  reserve  for  the 
market  administrator  to  carry  out  his 
responsibihtiM  in  the  event  the  order  is 
withdrawn  for  any  reason.  If  experience 
indicates  that  the  administration  of  the 
order  plas  the  maintenance  of  an 
adequate  reserve  can  be  accompiished 
at  a  lesser  rate  than  the  maximum, 
provision  ia  made  whereby  the 


Secretary  nay  lower  the  rate  at  any 
time  without  the  necessity  of  a  hearing. 

Handlers  should  be  required  to  make 
payment  to  the  market  administrator  for 
the  administrative  assessment  fund  on 
or  before  the  15th  day  after  the  end  of 
the  month,  fri  this  regard,  handler 
payments  postmarked  by  the  15th  will 
be  considered  to  have  been  made  by  the 
due  date.  The  15th  is  now  the  specified 
date  for  making  such  payment  under  the 
Oklahoma  Metropolitan  and  Red  River 
Valley  orders.  In  the  Wichita  order  the 
due  date  is  the  14th  and  in  tfie  Neosho 
Valley  order  the  due  date  is  the  leth  of 
the  month.  Under  the  circumstances,  it 
is  concluded  that  the  use  of  the  15th  as 
the  due  date  will  have  the  least 
disruptive  effect  on  handlers. 
Furthermore,  such  due  date  is  the  same 
as  the  due  date  adopted  herein  for 
handlers  to  remit  marketing  service 
deductions  to  the  party  performing  such 
service.  As  discussed  in  the  next  section 
dealing  with  marketing  service 
deductions,  the  use  of  the  15th  as  the 
due  date  will  allow  a  handler  who  is 
required  to  transmit  the  marketing 
service  deductions  to  the  market 
administrator  to  make  a  single  payment 
in  settlement  of  such  obligation  and  the 
handler's  obligaSon  to  the 
administrative  expense  fund. 

Marketing  tervice  deduction.  The 
Southwest  Plains  order  should  provide 
for  a  Hiaximum  deduction  of  7  cents  per 
hundredweight  from  payments  to 
producers  to  cover  the  cost  of  marketing 
services  that  are  performed  by  the 
market  administiator  for  certain 
producers. 

The  current  maxinuan  rates  of 
deductions  for  marketing  services  are  5 
cents  per  hundredweight  under  the  Red 
River  Valley  and  Oklahoma 
Metropolitan  orders  and  6  cents  per 
hundredweight  under  the  Neosho  Valley 
and  Wichita  orders. 

The  merger  (H-oponent  proposed  that 
the  maximum  rate  of  dechiction  for 
marketing  services  that  would  apply 
during  the  year  be  determined,  as  soon 
as  poeaible  after  the  begkming  of  the 
year,  by  multiplying  the  simple  annual 
average  of  the  monthly  uniform  prices 
for  producer  Bilk  for  the  preceding 
calendar  year  by  0.7  petcent.  The 
rorroola  method  for  selliag  the  rate  was 
proposed  as  a  aieaiM  of  t3nng  the  rate  to 
the  rate  of  inflation.  Proponent  noted 
that  the  forsisla  method  would 
eliminate  the  need  for  calling  a  hearing 
to  adjust  the  rate  upward  in  the  event 
that  inflatonary  pressures  cause  an 
increase  in  the  cost  of  performing 
marketing  senricea. 
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Kraft  proposed  that  the  maximum  rate 
for  marketing  services  be  established  at 
8  cents  per  hundredweight. 

The  marketing  service  deduction 
under  each  of  the  orders  has  been  at  the 
maximum  permitted  under  such  orders 
since  January  1, 1975.  the  earliest  year 
for  which  data  were  presented  at  the 
hearing.  The  ending  reserves  for  the  4 
markets,  except  for  1976  and  1979.  have 
varied  from  23  to  35  percent  of  the 
expenses  inciured  for  the  year.  In  1976 
the  ending  reserves  amounted  to  60 
percent  of  the  annual  expenses  while  in 
1979  such  reserves  amounted  to  about  10 
percent  of  the  annual  expenses.     - 

The  marketing  service  fund  can  be 
operated  with  a  lower  level  of  reserves 
than  is  required  for  the  administrative 
expense  fund.  In  the  case  of  marketing 
services,  the  expenses  of  performing 
such  services  ceases  as  soon  as  service 
is  no  longer  provided.  However,  some 
reserve  is  needed  to  assure  that  funds 
are  available  to  meet  the  month-to- 
month  operational  costs  of  providing 
marketing  services,  for  the  expense  of 
maintaining  an  inventory  of  needed 
supplies,  and  to  provide  a  contingency 
reserve  to  cover  a  portion  of  the  costs  of 
separating  the  marketing  administrator 
and  the  employees  of  such  person  from 
the  government  work  force  in  the  event 
an  order  is  withdrawn  for  any  reason.  In 
view  of  the  steady  decline  in  the  ending 
reserves  for  the  four  markets — from  a 
high  of  60  percent  in  1976  to  10  percent 
in  1979.  it  is  concluded  that  the 
maximum  marketing  service  rate  for  the 
merged  order  must  be  established  at  a 
higher  rate  than  the  prevailing  maximum 
rates  of  the  separate  orders  to  fund  the 
marketing  service  operation.  Such  higher 
rate  will  give  the  market  administrator 
the  necessary  flexibility  to  increase  the 
rate  in  the  future  to  meet  any  increased 
cost  resulting  from  inflationary 
pressures. 

The  new  maximum  rate  should  be  7 
cents  per  hundredweight.  Such  rate 
would  amoimt  to  an  increase  ranging 
from  17  percent  to  40  percent  in  the  rates 
effective  for  the  separate  orders.  Such 
increase  should  provide  a  sufficient 
reserve  to  assure  the  operation  of  a 
satisfactory  marketing  service  program. 
If  experience  indicates  that  the  services 
can  be  performed  at  a  lesser  rate  than 
the  maximum  rate,  provision  is  made 
whereby  the  Secretary  may  adjust  the 
rate  downward  without  the  necessity  of 
a  hearing. 

The  date  by  which  handlers  are 
required  to  make  pajrment  to  the  market 
administrator  for  the  marketing  service 
fund  (or  to  a  cooperative  association 
that  is  performing  marketing  services  for 
the  producer  for  whom  it  is  marketing 
milk]  should  be  on  or  before  the  15th 


day  after  the  end  of  the  month.  In  this 
regard,  handler  payments  postmarked 
by  the  15th  will  be  considered  to  have 
been  made  by  the  due  date. 

The  15th  is  now  the  specified  date  for 
making  such  payment  under  three  or  the 
four  orders.  In  the  Wichita  order,  the 
due  date  is  the  14th.  Under  these 
circimistances.  it  is  concluded  that  the 
use  of  the  15th  as  the  due  date  will  have 
the  least  disruptive  effect  on  handlers.  A 
further  reason  for  choosing  the  15th  as 
the  due  date  is  to  have  it  correspond 
with  the  due  date  for  making  payment  to 
the  administrative  assessment  fund. 
This  will  enable  handfers  who  are 
required  to  make  payment  to  the  market 
administrator  for  the  2  funds  to  make  a 
single  payment  in  settlement  of  such 
obligations. 

Merger  of  the  administrative  expense, 
marketing  service,  and  producer- 
settlement  funds.  To  accompUsh  the 
merger  of  the  orders  effectively  and 
equitably,  the  reserves  in  the 
administrative  expense  funds  that  have 
been  accumulated  under  the  four 
separate  orders  should  be  combined. 
Similar  procedures  should  be  followed 
with  respect  to  the  marketing  service 
fund  reserves  and  the  producer- 
settlement  fund  balances  of  these 
individual  orders.  Any  liabilities  of  such 
funds  under  the  individual  orders  should 
be  paid  from  the  appropriate  new  fund 
under  the  merged  order.  Similarly, 
obligations  that  are  due  the  several 
funds  under  the  individual  orders  should 
be  paid  to  the  appropriate  combined 
fund  under  the  merged  order. 

The  money  paid  to  the  administrative 
expense  fund  is  each  handler's 
proportionate  share  of  the  cost  of 
administering  the  order.  It  is  anticipated 
that  all  handlers  currently  regulated 
under  the  individual  orders  will 
continue  to  be  regulated  under  the' 
merged  order.  In  view  of  this,  it  would 
be  an  uimecessary  administrative  and 
financial  burden  to  allocate  back  to 
handlers  the  reserve  funds  under  the 
individual  orders  and  then  accumulate 
an  adequate  reserve  for  the  merged 
order.  It  is  more  efficient  to  combine  the 
administrative  monies  accumulated 
under  the  individual  orders  and  to  pay 
any  liabilities  against  such  funds  from 
the  consolidated  fund  of  the  merged 
order. 

The  money  accumulated  in  the 
marketing  service  funds  of  the  four 
orders  is  that  which  has  been  paid  by 
producers  for  whom  the  market 
administrator  is  performing  services. 
The  producers  who  have  contributed  to 
the  marketing  service  fund  of  each  order 
are  expected  to  continue  to  supply  milk 
for  the  Soutiiwest  Plains  market.  The 
consolidation  of  the  reserves  in  the 


individual  marketing  service  funds  is 
therefore  appropriate  in  view  of  the 
continuation  of  the  marketing  service 
program  for  these  producers  under  the 
merged  order. 

The  producer-setdement  fund 
balances  in  the  four  orders  should  be 
combined  so  that  the  producer- 
setdement  fund  imder  the  merged  order 
may  be  continued  without  interruption. 
The  producers  currently  supplying  the 
individual  markets  are  expected  to 
continue  to  supply  milk  for  the  merged 
mariiet  Thus,  monies  now  in  the 
producer-settlement  funds  of  the 
individual  orders  would  be  reflected  in 
the  uniform  prices  of  the  producers  who 
will  benefit  from  the  merged  order.  The 
combined  fund  would  also  serve  as  a 
contingency  fund  from  which  money 
would  be  available  to  meet  obligations 
(resulting  from  audit  adjustments  and 
otherwise)  accruing  under  one  or  the 
other  of  the  separate  funds. 

Rulings  on  Proposed  Findings  and 
Conciusioiis 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

A  brief  filed  on  behalf  of  one 
interested  party  contended  that  certain 
of  the  payment  provisions  provided 
herein  cannot  be  adopted  since  the 
provisions  would  increase  the  returns  to 
producers  and  no  economic  data  upon 
which  the  Secretary  may  make  the 
analysis  and  findings  required  by 
9  608c(18)  of  the  Act  in  support  of  such 
increase  were  placed  in  evidence  by  the 
proponent  cooperative  association. 
Although  the  payment  provisions  of  the 
merged  order  provide  for  an  increase 
during  the  months  of  August  through 
February  in  the  partial  payments  to 
producers  relative  to  such  payments 
under  three  of  the  current  orders,  the 
final  payments  to  producers  would  be 
decreased  by  a  corresponding  amount 
As  a  consequence,  the  total  monthly 
compensation  to  be  paid  producers 
would  not  be  increased.  Thus,  the  issue 
raised  in  the  handler's  brief  is  moot 

A  ruling  of  the  Administrative  Law 
ludge  to  which  a  specific  objection  was 
taken  in  a  brief  has  been  reviewed.  An 
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objection  was  raised  by  the  attorney 
representing  the  40  nonmember 
producers  to  the  Administrative  Law 
judge  excluding  the  admission  of  an 
exhibit  offered  by  the  attorney  as 
evidence.  The  exJiibit  was  proffered  as 
an  offer  of  proof  that  the  Administrative 
Law  Judge  erred  in  excluding  the  exhibit 
and  it  was  marked  for  identification  to 
accompany  the  record. 

The  exhibit  consisted  of  various 
documents  pertaining  to  proceedings 
before  the  United  States  District  Court 
For  The  Western  District  of  Missouri 
involving  the  U.S.  vs.  Associated  Milk 
Producers,  Inc.,  (Supplemental  to:  No.  74 
CV  80-W-l).  According  to  arguments 
presented  at  the  hearing  and  in  the  brief, 
the  exhibit  should  have  been  received  in 
evidence  to  show  the  history  of  certain 
terms  of  sale  announced  by  AMPI  (as 
indicated  in  other  exhibits  that  were 
received  in  evidence]  and  to 
demonstrate  that  such  terms  of  sale  are 
subject  to  judicial  scrutiny.  The  attorney 
for  AMPI  objected  to  the  exhibit  on  the 
basis  that  the  material  was  irrelevant  to 
this  proceeding. 

The  Administrative  Law  Judge  ruled 
that  the  exhibit  was  irrelevant  to  this 
proceeding  in  that  the  facts  concerning 
the  actual  terms  of  sale  were  contained 
in  other  exhibits  previously  received. 
The  Judge  indicated  that  parties  would 
be  able  to  rely  on  the  preferred 
document  for  the  purpose  of  arguments 
or  demonstration  in  the  same  manner 
that  they  draw  upon  docimients  in  any 
other  proceedings  that  have  been 
adjudicated  in  the  Courts. 

The  Administrative  Law  Judge's  ruling 
has  been  reviewed  in  light  of  the 
arguments  presented,  lihe  ruling,  for  the 
reasons  stated  by  the  Administrative 
Law  Judge  on  the  record,  is  hereby 
affirmed. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  each  of 
the  aforesaid  orders  and  of  the 
previously  issued  amendments  thereto; 
and  all  of  said  previous  findings  and 
deteminations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(a)  The  tentative  marketing 
agreements,  the  Southwest  Plains  order 
(which  merges  and  amends  the 
Oklahoma  Metropolitan,  Red  River 
Valley,  Wichita  and  Neosho  Valley 
orders),  and  the  Texas  Panhandle  and 
Texas  orders,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 


conditions  thereof,  will  tend  to 
efiectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  each  of  the  aforesaid 
marketing  areas  and  the  minimum  prices 
specified  in  the  tentative  marketing 
agreements,  the  merged  Southwest 
Plains  order,  and  in  the  Texas 
Panhandle  and  Texas  orders,  as  hereby 
proposed  to  be  amended,  are  such  prices 
as  will  reflect  the  aforesaid  factors, 
insure  a  sufficient  quantity  of  pure  and 
wholesome  milk,  and  be  in  the  public 
interest; 

(c)  The  tentative  mariceting 
agreements,  the  merged  Southwest 
Plains  order,  and  the  Texas  Panhandle 
and  Texas  orders,  as  hereby  proposed  to 
be  tunended,  will  regulate  the  handling 
of  milk  in  the  same  manner  as,  and  will 
be  appBcable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in, 
marketing  agreements  upon  which  a 
hearing  has  been  held; 

(d)  All  milk  and  milk  products 
handled  by  handlers,  as  defined  in  the 
tentative  marketing  agreements,  the 
merged  Southwest  Plains  order,  and  in 
the  Texas  Panhandle  and  the  Texas 
orders,  as  hereby  proposed  to  be 
amended,  are  in  the  current  of  interstate 
commerce  or  directiy  burden,  obstruct, 
or  affect  interstate  commerce  in  milk  or 
its  products;  and 

(e)  It  is  hereby  found  that  for  the 
merged  Southwest  Plains  order  the 
necessary  expense  of  the  market 
administrator  for  the  maintenance  and 
functioning  of  such  agency  will  require 
the  payment  by  each  handler,  as  his  pro 
rata  share  of  such  expense,  6  cents  per 
hundredweight  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  with 
respect  to  milk  specified  in  $  1106.85  of 
the  tentative  marketing  agreement  and 
the  Southwest  Plains  order. 

Recommended  Marketing  Agreements 
and  Order  Amending  the  Orders 

The  recommend  marketing 
agreements  are  not  included  in  this 
decision  because  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  merged 
Southwest  Plains  order  and  in  the  Texas 
Panhandle  and  Texas  orders,  as  hereby 
proposed  to  be  amended.  The  following 
order  regulating  the  handling  of  milk  in 
the  respective  marketing  areas  of  these 
orders  is  recommended  as  the  detailed 
and  appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out: 


PART  1106— MILK  IN  SOUTHWEST 
PLAINS  MARKETING  AREA 

Subpart— Order  Regulating  Handling 


General  Provisions 

1106.1 

General  provisions. 

Definitions 

1106.2 

Southwest  Plains  marketing  area. 

1106.3 

Route  disposition. 

1106.4 

Plant 

1106.5 

Distributing  plant 

1106.6 

Supply  plant 

1106.7 

Pool  plant. 

1106.8 

Nonpool  plant 

1106.9 

Handler. 

1106.10 

Producer-handler. 

1106.11 

[Reserved] 

1106.12 

Producer. 

1106.13 

Producer  milk. 

1106.14 

Other  source  milk. 

1106.15 

Fluid  milk  products. 

1106.16 

Fluid  cream  product 

1106.17 

FiUed  milk. 

1106.18 

Cooperative  association. 

1106.19 

[Reserved] 

1106.20 

Product  prices. 

Handler  Reports 

1106.30  Reports  of  receipts  and  utilization. 

1106.31  Payroll  reports. 

1106.32  Other  reports. 

Classification  of  Milk 

1106.40  Classes  of  utilization. 

1106.41  Shrinkage. 

1106.42  Classification  of  transfers  and 
diversions. 

1106.43  General  classification  rules. 

1106.44  Classiflcation  of  producer  milk. 

1106.45  Market  administrator's  reports  and 
aimooncements  concerning 
classification. 

Class  Prices 

1106.50  Class  prices. 

1106.51  Basic  formula  price. 
1106.51a    Basic  Class  II  formula  price. 

1106.52  Plant  location  adjustments  for 
handlers. 

1106.53  Announcement  of  class  prices. 

1106.54  Equivalent  price. 

Unifonn  Price 

1106.60  Handler's  value  of  milk  for 
computing  unifonn  price. 

1106.61  Computation  of  uniform  price. 

1106.62  Announcement  of  uniform  price  and 
butterfat  differential. 

Payments  for  Milk 

1106.70  Producer-settlement  fund. 

1106.71  Payments  to  the  producer- 
settlement  fund. 

1106.72  Payments  from  the  producer- 
settlement  fund. 

1106.73  Payments  to  producers  and  to 
cooperative  associations. 

1106.74  Butterfat  differential. 

1106.75  Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

1106.76  Payments  by  handler  operating  a 
partially  regulated  distributing  plant 

1106.77  Adjustment  of  accounts. 

1106.78  Charges  en  overdue  acaounts. 
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Administrative  AaaAssment  and  Mariceting 
Service  Dwiuction 

1106.85  Assessment  for  order 
administration. 

1106.86  DedudSon  for  marketing  services. 
Authority:  Sees.  1-19, 48  Stat  31,  as 

amended;  7  U.S.C  601-674. 

Subpart— Order  Regulating  HandHng 

General  Provisions 

§1106.1    General  provisions. 

The  terms,  definitions,  and  provisions 
in  Part  1000  of  this  chapter  are  hereby 
incorporated  by  reference  and  made  a 
part  of  this  order. 

Definitions 

S110C.2    Soottiweet  Plains  maidetlna  area. 

The  "Southwest  Hains  mariceting 
area",  hereinafter  called  the  "marketing 
area",  means  all  territory  within  the 
boundaries  of  the  foUowing  counties, 
and  all  territory  occupied  by 
government  (municipal.  State  or 
Federal)  reservations,  installations, 
institutions,  or  other  similar 
establishments  if  any  part  thereof  is 
within  any  of  the  listed  counties: 


ZoM  U-In  the  SUle  of  CMdalMHa 


Caddo 

Canadian 

Cleveland 

Coal 

Garvin 

Grady 

HaskeQ 

Hughes 

Latimer 

LeFlora 


McClain 

Mdntoah 

Okfiiakee 

Olclaboma 

Pittsburg 

Pontotoc 

Pottawatomie 

Seminole 

Se<|uoyah 


Zone  IL—Jn  the  State  of  OUalMHna 


Alfalte 

Atoica 

Beaver 

Beddiaa 

Bryan 

Carter 

Choctaw 

Cimarron 

Comanche 

Cotton 

Custer 

Dewey 

ElUs 

Gteer 

Harmon 

Harper 

Jackson 


J^erson 

johnslsD 

Kiowa 

Love 

MaK>r 

Marshall 

McCnrtain 

Munay 

Pushmataha 

Roger  Mills 

Stephens 

Texas 

TiUman 

Washita 

Woods 

Woodward 


Zone  IIL— In  the  SUte  of  Oidabooia 


Adair 

Blaine 

Cherokee 

Craig 

Creek 

Delaware 

Garfield 

Grant 

Kay 

Kingfiahw 

Lincoln 

Logan 

Mayes 


Maslcogee 

Noble 

Nowata 

Okmulgee 

Osage 

Ottawa 

Pawnee 

Payne 

Rogers 

lUea 

Wagonar 

Washington 


Zooe  IVw— in  the  State  of  Kansas 

Allen  Labette 

Bourbon  Mootgomery  . 

Chautauqaa  NeoslM 

Cherokee  Wilson 
Crawford 

In  the  State  of  kfissouri 

Barton  Newton 

lasper  Vernon 

Zone  v.— In  the  State  of  Kansas 


Barber 

Barton 

Butler 

Comandie 

Cowley 

Edwards 

Ellis 

Harper 

Harvcgr 

Kingman 

Kiowa 


Marion 

McPheraon 

Pawnee 


Rioe 

Rush 

RusseB 

Sedgwick 

Stafiopd 

Sumner 


Zone  VL— in  the  State  of  Kansas 

Clark  Lane 

Tmney  Meade 

Ford  Morttm 

Gove  Ness 

Grant  Scott 

Gray  Seward 

Greeley  Stanton 

Hamilton  Stevens 

Haskell  Trego 

Hodgeman  Wichita 
Kearny 

S  1106.3    Route  fitfiositioa 

"Route  (fisposition"  means  any 
delivery  to  a  retail  or  wholesale  outlet 
(except  to  a  plant)  either  direct  or 
through  any  distribution  fecility 
(including  disposition  from  a  plant  store, 
vendor  or  vending  machine)  of  any  fhud 
milk  produci  classified  as  Qass  I  milk. 

§1106.4    Plrnt 

'^ut"  meaw  (be  lantL  buildings, 
facilities  aad  equipment  constitiitiiig  a 
single  •peratiBg  «iit  or  establistaDoit  at 
whick  Hflk  or  Bilk  products  (iocioding 
filled  IB&)  are  received,  processed,  or 
packafed.  Separate  fadbties  used  oaif 
as  a  reload  point  for  transferring  balk 
milk  from  one  tank  truck  to  another  or 
separate  facilities  osed  only  as  a 
distribution  point  for  storing  packaged 
fluid  nrilk  products  in  transit  for  route 
disposition  shall  not  be  a  plant  under 
this  definition. 

§1106.5    DtetribuOng  plant 

"Distr3)utBig  plant"  means  any  p4ant: 

(a)  Approved  by  a  duly  constituted 
regulatory  agency  ftjr  the  handling  of 
milk  approved  for  fltiid  txinsumption; 

(b)  In  which  fltrid  nnlk  products  are 
processed  or  packaged;  and 

(c)  From  whitA  there  is  route 
disposition  in  the  maricetir^  area  dtuing 
the  mondi. 

§1106.6    Supply  planL 

"Supply  plant"  means  a  plant 
approved  by  a  duly  constituted 


regulatory  agency  for  the  handling  of 
milk  approved  for  fluid  consimiption 
from  which  Quid  milk  products  are 
transferred  or  diverted  to  a  distributing 
plant(8)  during  the  month. 

§1106.7    Pool  plant 

Except  as  provided  in  paragraph  (d)  of 
this  section,  "pool  plant"  means: 

(a)  A  distributing  plant  from  which 
during  the  month  there  is: 

(1)  Total  route  disposition  (except 
filled  milk)  in  an  amoimt  not  less  than  50 
percent  of  the  total  quantity  of  fluid  milk 
products  (except  filled  milk)  received  at 
such  plant  including  producer  milk 
diverted  bom  the  plant  and 

(2)  Route  disposition  (except  filled 
milk)  in  the  marketing  area  in  an  amoimt 
not  less  Sian  10  percent  of  such  receipts. 

(b)  A  supply  plant  from  which  during 
the  month  not  less  than  50  percent  of  the 
total  quantity  of  milk  that  is  received 
from  dairy  fanners  (including  producer 
milk  (fiverted  from  die  plant  ptu^uant  to 
§  1106.13.  but  excluding  milk  diverted  to 
such  plant)  and  handlers  described  in 

§  1106.9(c)  is  transferred  or  diverted 
pursuant  to  paragraph  (b)(2)  of  this 
section  to  plants  described  in  paragraph 
(a)  of  this  section,  subject  to  the 
following: 

(1)  A  supply  plant  that  has  qualified 

as  a  pool  plant  during  each  of  the  i 

immediately  preceding  jnonths  of 
S^tember  through  January  shall 
(xntinue  to  so  qualify  in  each  of  the 
following  months  of  February  through 
August  until  any  month  of  such  period  in 
which  less  than  20  percent  of  the  milk 
retxived  or  diverted  as  previously 
specified,  is  shipped  to  plants  described 
in  paragraph  (a)  of  this  sectioa  A  plant 
not  meeting  such  20  percent  reqtiirement 
in  any  month  of  such  February- August 
period  shall  be  qualified  in  any 
remaining  month  of  such  period  only  if 
transfers  and  diversions  piuvuant  to 
paragraph  (b)(2)  of  this  section  to  plants 
described  in  paragraph  (a)  of  the  section 
are  not  less  than  50  percent  of  receipts 
or  diversions,  as  previously  sp>ecified. 

(2)  The  operator  of  a  supply  plant  that 
is  located  in  the  marketing  area  or  in  a 
coimty  adjacent  to  the  marketing  area 
may  include  milk  diverted  pursuant  to 

S  1106.13(c)  fitim  such  plant  to  plants 
described  in  paragraph  (a)  of  this 
section  as  qualifying  shipments  in 
meeting  the  supply  plant's  monthly 
shipinng  percentages.  Diversions  in 
excess  of  three-fifths  of  the  shipping 
re(|uirement  shall  not  be  included  as 
qualSying  shipments. 

(c)  Any  plant  located  in  the  mariceting 
area  that  is  operated  by  a  cooperative 
assocnation  if  pool  plant  status  tmder 
this  paragraph  is  requested  by  the 
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cooperative  association  and  50  percent 
of  more  of  the  producer  milk  of  members 
of  the  cooperative  association  (and  any 
producer  milk  of  nonmembers  and 
members  of  another  cooperative 
association  which  may  be  marketed  by 
the  cooperative  association)  is 
physically  received  during  the  month  in 
the  form  of  bulk  fluid  milk  products  at 
plants  specified  in  paragraph  (a)  of  this 
section  either  directly  from  farms  or  by 
transfer  from  supply  plants  operated  by 
the  cooperative  association  and  from 
plants  of  the  cooperative  association  for 
which  pool  plfint  status  has  been 
requested  under  this  paragraph  subject 
to  the  following  conditions: 

(1)  The  plant  does  not  qualify  as  a 
pool  plant  under  paragraph  (a)  or  (b)  of 
this  section  or  under  comparable 
provisions  of  another  Federal  order;  and 

(2)  The  plant  is  approved  by  a  duly 
constituted  regulatory  agency  for  the 
handling  of  milk  approved  for  fluid 
consumption  in  the  marketing  area. 

(d)  The  shipping  standards  in 
paragraphs  (bj  and  (c)  of  this  section 
may  be  increased  or  decreased 
temporarily  up  to  10  percentage  points 
by  the  Director  of  the  Dairy  Division  if 
the  Director  finds  such  revision  is 
necessary  to  obtain  needed  shipments 
or  to  prevent  uneconomic  shipments. 
Before  making  such  a  finding  the 
Director  shall  investigate  the  need  for 
revision,  either  at  the  Director's 
initiative  or  at  the  request  of  interested 
persons.  If  the  investigation  shows  that 
a  revision  might  be  appropriate,  the 
Director  shall  issue  a  notice  stating  that 
revision  is  being  considered  and 
iniviting  data,  views,  and  argimients.  If  a 
plant  which  would  not  otherwise  qualify 
as  a  pool  plant  during  the  month  qalifies 
as  a  pool  plant  because  of  a  reduction  in 
shipping  standards  pursuant  to  this 
paragraph,  such  plant  shall  be  a  nonpool 
plant  for  such  month  if  the  operator  files 
a  written  request  for  nonpool  plant 
status  with  the  market  administrator  at 
the  time  the  report  is  filed  for  such  plant 
pursuant  to  9  1106.30. 

(e)  The  term  "pool  plant"  shall  not 
apply  to  the  following  plants: 

(1)  A  producer-handler  plant  or 
governmental  agency  plant; 

(2)  A  distributing  plant  qualified 
pursuant  to  paragraph  (a]  of  this  section 
which  also  meets  the  pooling 
requirements  of  another  Federal  order 
and  from  which  there  is  a  greater 
quantity  of  route  disposition,  except 
filled  milk,  during  the  month  in  such 
other  Federal  order  marketing  area  than 
in  this  marketing  area,  except  that  if 
such  plant  was  subject  to  all  the 
provisions  of  this  part  in  the 
immediately  preceding  month,  it  shall 
continue  to  be  subject  to  all  the 


provisions  of  this  part  until  the  third 
consecutive  month  in  which  a  greater 
proportion  of  its  route  disposition, 
except  filled  milk,  is  made  in  such  other 
marketing  area  unless,  notwithstanding 
the  provisions  of  this  paragraph,  it  is 
regulated  under  such  other  order.  On  the 
basis  of  a  written  application  made  by 
the  plant  operator  at  least  IS  days  prior 
to  the  date  for  which  a  determination  of 
the  Secretary  is  to  be  effective,  the 
Secretary  may  determine  that  the  route 
disposition  in  the  respective  marketing 
areas  to  be  used  for  purposes  of  this 
paragraph  shall  exclude  (for  a  specified 
period  of  time)  route  disposition  made 
under  limiied  term  contracts  to 
governmental  bases  and  institutions; 

(3)  A  distributing  plant  qualified 
pursuant  to  paragraph  (a)  of  this  section 
which  also  meets  the  pooling 
requirements  of  another  Federal  order 
and  from  which  there  is  a  greater 
quantity  of  route  disposition,  except 
filled  milk,  during  the  month  in  this 
marketing  area  than  in  such  other 
Federal  order  marketing  area  but  which 
plant  is,  neverthless,  fully  regulated 
under  such  other  Federal  orden 

(4)  A  supply  plant  qualified  pursuant 
to  paragraph  (b)  of  this  section  which 
also  meets  the  pooling  requirements  of 
another  Federal  order  and  from  which 
greater  qualifying  shipments  are  made 
during  the  month  to  plants  regulated 
under  such  other  order  than  are  made  to 
plants  regulated  under  this  part; 

(5)  A  plant  qualified  pursuant  to 
paragraph  (b)  of  this  section  which  has 
automatic  pooling  status  under  another 
Federal  order  or 

(6)  That  portion  of  a  plant  that  is  not 
approved  by  a  duly  constituted 
regulatory  agency  for  the  receiving, 
processing  or  packaging  of  any  fluid 
milk  product  for  fluid  disposition  and  is 
physically  separated  from  the  portion  of 
the  plant  having  such  approval. 

§1106.8    Nonpool  plant 

"Nonpool  plant"  means  any  milk  or 
filled  milk  receiving,  manufacturing,  or 
processing  plant  other  than  a  pool  plant. 
The  following  categories  of  nonpool 
plants  are  further  defined  as  follows: 

(a)  "Other  order  plant"  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order 
issued  pursuant  to  the  Act. 

(b)  "Producer-handler  plant"  means  a 
plant  operated  by  a  producer-handler  as 
defined  in  any  order  (including  this  part] 
issued  pursuant  to  the  Act. 

(c)  "Partially  regulated  distributing 
plant"  means  a  distributing  plant  that 
does  not  qualify  as  a  pool  plant  and  is 
not  an  other  order  plant,  a  governmental 
agency  plant,  or  a  producer-handler 
plant. 


(d)  "Unregulated  supply  plant"  means 
a  nonpool  plant,  except  an  other  order 
plant,  a  governmental  agency  plant,  or  a 
producer  handler  plant,  from  which  fluid 
milk  products  are  moved  during  the 
month  to  a  pool  plant  qualified  pursuant 
to  §  1106.7. 

(e)  "Governmental  agency  plant" 
means  a  plant  ov«med  and  operated  by  a 
governmental  agency  or  establishment 
which  processes  or  packages  milk  or 
filled  milk  that  is  distributed  in  the 
marketing  area.  Such  plant  shall  be 
exempt  from  all  provisions  of  this  part. 

§1106.9    Handler. 

"Handler"  means: 

(a)  Any  person  who  operates  one  or 
more  pool  plants: 

(b)  Any  cooperative  association  with 
respect  to  the  milk  of  producers  which  it 
causes  to  be  diverted  pursuant  to 

S  1106.13  for  the  account  of  such 
cooperative  association: 

(c)  Any  cooperative  association  with 
respect  to  milk  that  it  receives  for  its 
account  from  the  farm  of  a  producer  for 
delivery  to  a  pool  plant  of  another 
handler  in  a  tank  truck  owned  and 
operated  by,  or  under  the  control  of, 
such  cooperative  association,  unless 
both  the  cooperative  association  and  the 
operator  of  the  pool  plant  notify  the 
market  administrator  prior  to  the  time 
that  such  milk  is  delivered  to  the  pool 
plant  that  the  plant  operator  will  be  the 
handler  for  such  milk  and  will  purchase 
such  milk  on  the  basis  of  weights 
determined  from  its  measurement  at  the 
farm  and  butterfat  tests  determined  from 
farm  bulk  tank  samples.  Milk  for  which 
the  cooperative  association  is  the 
handler  pursuant  to  this  paragraph  shall 
be  deemed  to  have  been  received  by  the 
cooperative  association  at  the  location 
of  the  pool  plant  to  which  such  milk  is 
delivered. 

(d)  Any  person  who  operates  a 
partially  regulated  distributing  plant; 

(e)  Any  person  who  is  a  producer- 
handler;  and 

(f)  Any  person  who  operates  an  other 
order  plant  described  in  §  1106.7(e]. 

§1106.10    Producer-ttandler. 

"Producer-handler"  means  any 
person: 

(a)  Who  operates  a  dairy  farm  and  a 
processing  plant  from  which  there  is 
route  distribution  in  the  marketing  area; 

(b)  Who  receives  no  fluid-milk 
products  from  sources  other  than  his 
own  farm  production,  pool  plants,  and 
other  order  plants; 

(c)  Who  disposes  of  no  other  source 
milk  as  Class  I  milk  except  receipts  from 
other  order  plants  and  by  increasing  the 
nonfat  milk  solids  content  of  the  fluid 
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milk  products  received  from  his  owh 
farm  production,  pool  plants,  or  other 
order  pkmts;  and 

(d)  Vfho  provides  proof  satisfactory  to 
the  market  administrator  that  the  care 
and  management  of  the  dairy  farm  and 
other  resora<ce8  necessary  for  his  own 
farm  prod«ctton  of  mflk  and  (he 
management  and  operation  of  Ifie 
processing  plant  are  the  personal 
enterprise  and  risk  of  such  person. 

§1106.11    {fteseived] 

§1106.12    Producer. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  "producer"  means 
any  person  who  produces  milk  approved 
for  fluid  consumption  by  a  duly 
constituted  regulatory  agency  and 
whose  milk  is: 

(1)  Received  at  a  pool  plant  or  by  a 
handler  described  in  §  1106^(c);  or 

(2)  Diverted  pursuant  to  §  1106.13  by  a 
handler  for  his  account 

(b)  "Producer"  shaH  not  include: 

(1)  A  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act; 

(2)  A  governmental  agency  that 
operates  a  plant  exempt  pursuant  to 
§  1106.8(e); 

(3)  Any  peson  with  respect  to  milk 
produced  by  him  which  is  diverted  to  a 
pool  plant  from  an  other  order  plant  if 
the  other  order  designates  such  person 
as  a  producer  under  that  order  and  such 
milk  is  allocated  to  Class  II  or  Class  III 
utilization  pursuant  to  §  1106.44(a)(8)(iii) 
and  the  corresponding  step  of 

§  1106.44(b): 

(4)  Any  person  with  respect  to  milk 
produced  by  him  which  is  reported  as 
diverted  to  an  other  order  plant  if  any 
portion  of  such  person's  milk  so  moved 
is  assigned  to  Class  I  under  the 
provisions  of  such  other  order;  or 

(5)  Any  person  with  respect  to  milk 
produced  by  him  during  the  months  of 
February  through  July  that  is  caused  to 
be  delivered  to  a  pool  plant  by  a 
cooperative  association  or  a  pool  plant 
operator  if  during  any  of  the 
immediately  preceding  months  of 
September  through  November  more  than 
one-third  of  the  milk  from  the  same  farm 
was  caused  by  such  cooperative 
association  or  pool  plant  operator  to  be 
delivered  to  plants  as  other  than 
producer  milk  (except  milk  that  is  not 
producer  milk  as  a  result  of  a  temporary 
loss  of  approval  from  a  duly  constituted 
regulatory  agency  for  the  fluid 
consumption  of  such  milk  or  the 
application  of  S  1106.13(d)(4)  and  (5)) 
unless  such  pool  plant  was  a  nonpool 
plant  during  any  of  such  immediately 
preceding  months. 


§1106.13    Producer  mik. 

"Producer  milk"  means  the  skim  milk 
and  butterfat  in  milk  from  a  prodncer 
that  is: 

(a)  Received  by  the  operator  of  a  pool 
plant  directly  from  such  prodocer.  Any 
milk  picked  up  from  the  producer's  Uam 
tank  in  a  tamk  truck  ovmed  and  operated 
by,  or  aoder  the  oootrol  ot  the  operator 
of  a  pod  plaal  but  which  is  not  received 
at  a  piant  until  the  lollowing  month, 
shall  be  coosideved  as  having  beea 
received  by  the  hancSer  during  the 
month  in  wkicb  it  is  picked  up  at  the 
producer's  farm  and  shall  be  priced  at 
the  location  of  the  plant  where  it  is 
physically  i«ceived  in  the  fdlowing 
month,  lie  paragraph  shall  apply  in  like 
manner  to  milk  received  by  the  operator 
of  a  pool  plant  who,  in  accordance  with 
§  1106.9(c},  is  the  handler  for  such  milk. 

(b)  Received  by  a  handler  described 
in  §  1106.9(c). 

(c)  Diverted  from  a  pool  plant  for  the 
account  of  the  handler  operating  such 
plant  to  another  pool  plant,  without  limit 
in  any  month.  Such  milk  shall  be  priced 
at  the  location  of  the  plant  to  which 
diverted. 

(d)  Diverted  by  the  operator  of  a  pool 
plant  or  by  a  cooperative  association 
from  a  pool  plant  to  a  nonpool  plant 
(other  than  a  producer-handler  plant), 
subject  to  the  following  conditions: 

(1)  In  any  month,  milk  of  a  producer 
shall  not  be  eligible  for  diversion  from  a 
pool  plant  under  this  section  unless  at 
least  one  day's  production  from  such 
producer  is  physically  received  at  a  pool 
plant  during  the  month; 

(2)  The  total  quantity  of  milk  diverted 
by  a  cooperative  association  in  any 
month  of  September  through  January 
shall  not  exceed  one-half  of  the 
producer  milk  that  such  cooperative 
caused  to  be  delivered  to  and  was 
physically  received  at  pool  plants  during 
the  month,  and  in  any  month  of 
February  through  August,  such 
diversions  shall  not  exceed  the  total 
quantity  of  producer  milk  that  the 
cooperative  association  caused  to  be 
delivered  to  and  was  physically 
received  at  pool  plants  during  the 
month; 

(3)  The  operator  of  a  pool  plant  other 
than  a  cooperative  association  may 
divert  any  milk  that  is  not  under  the 
control  of  a  cooperative  association  that 
is  diverting  milk  during  the  month 
pursuant  to  paragraph  (d)(2)  of  this 
section.  The  total  quantity  of  milk  so 
diverted  in  any  month  of  September 
through  January  shall  not  exceed  one- 
half  of  the  producer  milk  that  was 
physically  received  at  pool  plant(s)  as 
producer  milk  for  which  the  plant 
operator  is  the  handler.  In  any  month  of 
febniary  through  August,  the  total 


quantity  of  milk  so  diverted  shall  not 
exceed  the  total  quantity  of  milk  that 
was  physically  received  at  pool  plant(s) 
as  producer  milk  for  which  the  plant 
operator  is  the  handler 

(4)  Any  milk  diverted  in  excess  of  the 
limits  prescribed  in  para^aphs  (d)(2) 
and  (3)  of  this  section  shall  not  be 
producer  milk.  In  such  event,  the 
diverting  handler  may  designate  the 
dairy  farmer  deUveries  that  shall  not  be 
producer  milk.  If  the  handler  fails  to  so 
designate,  milk  diverted  on  the  last  day 
of  the  month,  then  the  seoond-to-last- 
day  of  the  month,  and  so  on.  shall  be 
excluded  until  all  diversions  in  excess  of 
the  prescribed  limits  are  accounted  for; 

(5)  The  quantity  of  milk  diverted  for 
the  account  of  a  cooperative  association 
from  a  pool  plant  of  another  handler 
that  would  cause  the  pool  plant  to 
become  a  nonpool  plant  shall  not  be 
producer  milk.  In  such  event,  the 
diverting  handler  may  designate  the 
dairy  farmer  deliveries  that  shall  not  be 
producer  milk.  If  the  handler  fails  to  so 
designate,  milk  diverted  on  the  last  day 
of  the  month,  then  the  second-to-Jast-  " 
day  of  the  month,  and  so  on.  shall  be 
excluded  until  all  diversions  in  excess  of 
the  prescribed  limit  are  accounted  for. 

(6)  If  a  dairy  fanner  loses  his  producer 
status  under  this  order  (except  as  a 
result  of  temporary  loss  of  approval 
from  a  duly  constituted  regulatory 
agency  for  the  production  of  mrUc  for 
fluid  consumption),  his  milk  shall  not  be 
eligible  for  diversion  until  milk  of  such 
dairy  farmer  has  been  physically 
received  as  producer  milk  at  a  pool 
plant;  and 

(7)  Diverted  milk  shall  be  priced  at  the 
location  of  the  plant  to  which  diverted. 

§1106.14    Otfter  source  mHL 

"Other  source  milk"  means  all  skim 
milk  and  butterfat  contained  in  or 
represented  by: 

(a)  Receipts  of  fluid  milk  products  and 
bulk  products  specified  in  §  1106.40(b)(1) 
from  any  source  other  than  producers, 
handlers  described  in  §  1106.9(c),  or  pool 
plants; 

(b)  Receipts  in  packaged  form  from 
other  plants  of  products  specified  in 
§  1106.40(b)(1); 

(c)  Products  (other  than  fluid  milk 
products,  products  specified  in 

§  1106.40(b)(1).  and  products  produced 
at  the  plant  during  the  same  month) 
ftt)m  any  source  which  are  reprocessed, 
converted  into,  or  combined  with 
another  product  in  the  plant  during  the 
month;  and 

(d)  Receipts  of  any  milk  product  (other 
thtm  a  fluid  milk  product  or  a  product 
specified  in  §  1106.40(b)(1))  for  which 
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the  handler  fails  to  establish  a 
disposition. 

§1106.15    Ruki  mlHc  product 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  "fluid  milk  product" 
means  any  of  the  following  products  in 
fluid  or  frozen  form:  Milk,  skim  milk, 
lowfat  milk,  milk  drinks,  buttermilk, 
filled  milk,  and  milkshake  and  ice  milk 
mixes  containing  less  than  20  percent 
total  sohds,  including  any  such  products 
that  are  flavored,  cultured,  modifled 
with  added  nonfat  milk  solids, 
concentrated  (if  in  a  consumer-type 
package),  or  reconstituted. 

(b)  The  term  "fluid  milk  product"  shall 
not  iticlude: 

(1)  Evaporated  or  condensed  milk 
(plain  or  sweetened),  evaporated  or 
condensed  skim  milk  (plain  or      ■ 
sweetened),  formulas  especially 
prepared  for  infant  feeding  or  dietary 
use  that  are  packaged  in  hermetically 
sealed  glass  or  all-metal  containers,  any 
product  that  contains  by  weight  less 
than  6.5  percent  nonfat  milk  solids,  and 
whey;  and 

(2)  The  quantity  of  skim  milk  in  any 
modified  product  speciBed  in  paragraph 
(a)  of  this  section  that  is  in  excess  of  the 
quantity  of  skim  milk  in  an  equal  volume 
of  an  unmodiBed  product  of  the  same 
nature  and  butterfat  content. 

§  1 106. 16    Ruid  cream  product 

"Fluid  cream  product"  means  cream 
(other  than  plastic  cream  or  frozen 
cream],  sour  cream,  or  a  mixture 
(including  a  cultured  mixture)  of  cream 
and  milk  or  skim  milk  containing  9 
percent  or  more  butterfat,  with  or 
without  the  addition  of  other 
ingredients. 

§1106.17    RHodmilk. 

"Filled  milk"  means  any  combination 
of  nonmilk  fat  (or  oil)  with  skim  milk 
(whether  fresh,  cultured,  reconstituted, 
or  modified  by  the  addition  of  nonfat 
milk  solids),  with  or  without  milkfat,  so 
that  the  product  (including  stabilizers, 
emulsifers,  or  flavoring)  resemble  milk 
or  any  other  fluid  milk  product,  and 
contains  less  than  6  percent  nonmilk.  fat 
(or  oil). 

§  1 106. 1 8    Cooperativ*  association. 

"Cooperative  association"  means  any 
cooperative  marketing  association  of 
producers  which  the  Secretary 
determines  after  application  by  the 
association: 

(a)  To  be  qualified  under  the 
provisions  of  the  Act  of  Congress  of 
February  18, 1922,  as  amended,  known 
as  the  "Capper-Volstead  Act"; 

(b)  To  have  full  authority  in  the  sale  of 
milk  of  its  members;  and 


(c)  To  be  engaged  in  making  collective 
sales  or  marketing  milk  or  milk  products 
for  its  members. 

§1106.19    [Reserved] 

§1106.20    Product  prices. 

The  following  product  prices  shall  be 
used  in  calculating  the  basic  Class  11 
formula  price  pursuant  to  §  11061.51a: 

(a)  Butter  price.  "Butter  price"  means 
the  simple  average,  for  the  first  15  days  " 
of  the  month,  of  the  daily  prices  per 
pound  of  Grade  A  (92-8core)  butter.  The 
prices  used  shall  be  those  of  the  Chicago 
Mercantile  Exchange  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
work-day  until  the  next  price  is 
reported.  A  work-day  is  each  Monday 
through  Friday,  except  national 
holidays.  For  any  week  that  the 
Exchange  does  not  meet  to  establish  a 
price,  the  price  for  the  following  week 
shall  be  the  last  price  that  was 
established. 

(b)  Cheddar  cheese  price.  "Cheddar 
cheese  price"  means  the  simple  average, 
for  the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  cheddar 
cheese  in  40-pound  blocks.  The  prices 
used  shall  be  those  of  the  National 
Cheese  Exchange  (Green  Bay,  WI),  as 
reported  and  published  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service.  The  average  shall  be  computed 
by  the  Director  of  the  Dairy  Division, 
using  the  price  reported  each  week  as 
the  daily  price  for  that  day  and  for  each 
following  work-day  until  the  next  price 
is  reported.  A  work-day  is  each  Monday 
through  Friday  except  national  hohdays. 
For  any  week  that  the  Exchange  does 
not  meet  to  establish  a  price,  the  price 
for  the  following  week  shall  be  the  last 
price  that  was  estabhshed. 

(c)  Nonfat  dry  milk  price.  "Nonfat  dry 
milk  price"  means  the  simple  average, 
for  the  first  15  days  of  the  month,  of  the 
daily  prices  per  pound  of  nonfat  dry 
milk,  which  average  shall  be  computed 
by  the  director  of  the  Dairy  Division  as 
follows: 

(1)  The  prices  used  shall  be  the  prices 
(using  the  midpoint  of  any  price  range  as 
one  price)  of  high  heat,  low  heat  and 
Grade  A  nonfat  dry  milk,  respectively, 
for  the  Central  States  production  area, 
as  reported  and  published  weekly  by  the 
Dairy  Division,  Agricultural  Marketing 
Service. 

(2)  For  each  week,  determine  the 
simple  average. of  the  prices  reported  for 
the  three  types  of  nonfat  dry  milk.  Such 
average  shall  be  the  daily  price  for  the 


day  that  such  prices  are  reported  and  for 
each  preceding  work-day  until  the  day 
such  prices  were  previously  reported.  A 
work-day  is  each  Monday  through 
Friday  except  national  holidays. 

(3)  Add  the  prices  determined  in 
paragraph  (c)f2)  of  this  section  for  the 
first  15  days  of  the  month  and  divide  by 
the  number  of  days  for  which  ther^is  a 
daily  price. 

(d)  Edible  whey  price.  "Edible  whey 
price"  means  the  simple  average,  for  the 
first  15  days  of  the  month,  of  the  daily 
prices  per  pound  of.edible  whey  powder 
(nonhygroscopic).  The  prices  used  shall 
be  the  prices  (using  the  midpoint  of  any 
price  range  as  one  price)  of  edible  whey 
powder  for  the  Central  States 
production  area,  as  reported  and 
published  weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division,  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  preceding 
work-day  until  the  day  such  price  was 
previously  reported.  A  work-day  is  each 
Monday  through  Friday  except  national 
holidays. 

Handler  Reports 

§  1 106.30    Reports  of  receipts  and 

utilization. 

On  or  before  the  7th  day  after  the  end 
of  each  month,  each  handler  shall  report 
for  such  month  to  the  market 
administrator,  in  the  detail  and  on  the 
forms  prescribed  by  the  market 
administrator,  as  follows: 

(a)  Each  handler,  with  respect  to  each 
of  his  pool  plants,  shall  report  the 
quantities  of  skim  milk  and  butterfat 
contained  in  or  represented  by: 

(1)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler  from  the  pool  plant  to  other    ^ 
plants; 

(2)  Receipts  of  milk  from  handlers 
described  in  §  1106.9(c); 

(3)  Receipts  of  fiuid  milk  products  and 
bulk  fluid  cream  products  from  other 
pool  plants; 

(4)  Receipts  of  other  source  milk; 

(5)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in  9  1106.40(b)(1); 
and 

(6)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(b)  Each  handler  operating  a  partially 
regulated  distributing  plant  shall  report 
with  respect  to  such  plant  in  the  same 
manner  as  prescribed  for  reports 
required  by  paragraph  (a)  of  this  section. 
Receipts  of  milk  that  woiild  have  been 
producer  milk  if  the  plant  had  been  fully 
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regulated  shall  be  reported  in  lieu  of 
producer  milk.  Such  report  shall  show 
also  the  quantity  of  any  reconstituted 
skim  milk  in  route  disposition  in  the 
marketing  area. 

(c)  Each  handler  described  in  §  1106.9 
(b)  and  (c)  shall  report 

(1)  The  quantities  of  all  skim  milk  and 
butterfat  contained  in  receipts  of  milk 
from  producers;  and 

(2)  The  utilization  or  disposition  of  all 
such  receipts. 

(d)  Each  handler  not  specified  in 
paragraphs  (a)  through  (c)  of  this  section 
shall  report  for  each  of  the  handler's 
plants  with  respect  to  its  receipts  and 
utilization  of  milk,  filled  milk,  and  milk 
products  in  such  manner  as  the  market 
administrator  may  prescribe. 

§1106.31    Payron  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler 
described  in  S  1106.9  (a),  (b)  and  (c)  who 
pays  producers  pursuant  to  §  1106.73 
shall  report  to  the  market  administrator 
the  following  information  with  respect 
to  the  handler's  partial  and  final 
payments  for  producer  milk  received 
during  such  month; 

(1)  The  name  and  address  of  each 
producer; 

(2)  The  amounts  paid  each  producer 
and 

(3)  The  dates  such  payments  were 
made. 

(b)  On  or  before  the  20th  day  after  the 
end  of  the  month,  each  handler 
operating  a  partially  regulated 
distributing  plant  who  elects  to  make 
payment  pursuant  to  §  1106.76(b)  shall 
report  to  the  market  administrator  with 
respect  to  milk  received  from  each  dairy 
farmer  who  would  have  been  a  producer 
if  the  plant  had  been  fully  regulated  the 
following  information  for  such  month; 

(1)  The  name  and  address  of  each 
dairy  farmer, 

(2)  The  total  pounds  of  milk  received 
bom  each  dairy  farmer; 

(3)  The  average  butterfat  content  of      ' 
such  milk; 

(4)  TTie  amount  and  nature  of  any 
deductions,  as  authorized  in  writing  by 
the  dairy  fanner,  from  the  payment  for 
such  milk;  and 

(5)  The  rate  of  payment  per 
hunderdweight  and  the  net  amount  paid 
each  dairy  fanner. 

§1106.32    Othar  reports. 

(a)  On  or  before  the  21st  day  of  each 
month,  each  handler  described  in 
§  1106.9(a]  who  is  required  pursuant  to 
S  1108.71(c)  to  make  payments  to  the 
market  administrator  for  milk  received 
from  producers  and  cooperative 
associations  shall  report  to  the  market 
administrator  the  following  information 


with  respect  to  its  receipts  of  milk 
during  the  first  15  days  of  the  month; 

(1)  The  name  and  address  of  each 
producer  from  whom  milk  was  received; 

(2)  The  total  pounds  of  milk  received 
frtim  such  producer 

(3)  The  amount  and  nature  of  any 
deductions,  as  authorized  in  writing  by 
the  producer,  to  be  made  from  the 
partial  payment  for  such  milk; 

(4)  The  total  pounds  of  milk  received 
from  a  handler  described  in  5  1106.9(c); 
and 

(5)  The  pounds  of  skim  milk  and 
butterfat  in  bulk  fluid  milk  products 
received  from  a  pool  plant  operated  by  a 
cooperative  association. 

(b)  On  or  before  the  7th  day  after  the 
end  of  each  month,  each  handler 
described  in  §  1106.9  (a),  (b),  and  (c) 
shall  report  to  the  market  administrator 
the  following  information  with  respect 
to  its  receipts  of  milk  during  such  month. 

(1)  The  name  and  address  of  each 
producer  from  whom  milk  was  received; 

(2)  The  total  pounds  of  producer  milk 
received  from  such  producer,  its  average 
butterfat  content  and  the  total  pounds  of 
milk  diverted  to  each  plant  that  is  not  a 
pool  plant; 

(3)  Except  in  the  case  of  producer  milk 
for  which  a  cooperative  association  is 
collecting  payments,  the  amount  and 
nature  of  any  deductions,  as  authorized 
in  writing  by  the  producer,  to  be  made 
from  the  final  payment  for  such  milk; 

(4)  The  total  pounds  of  skim  milk  and 
butterfat  received  from  a  handler 
described  in  §  1106.9(c);  and 

(5)  The  pounds  of  skim  milk  and 
butterfat  in  bulk  fluid  milk  products 
received  from  a  pool  plant  operated  by  a 
cooperative  association. 

(c)  On  or  before  the  reporting  dates 
specified  in  paragraphs  (a)  and  (b)  of 
this  section,  each  cooperative 
association  that  operates  a  pool  plant 
from  which  bulk  fluid  milk  products 
were  transferred  to  pool  plants  of  other 
handlers  within  the  time  periods 
described  in  paragraphs  (a)  and  (b)  of 
this  section  shall  report  to  each  such 
pool  plant  operator  and  to  the  market 
administrator  the  name  and  location  of 
the  transferror-plant  and  the  total 
pounds  and  butterfat  content  of  the  bulk 
fluid  milk  products  transferred  from  the 
plant. 

(d)  In  addition  to  the  reports  required 
pursuant  to  paragraphs  (a)  through  (c)  of 
this  section  and  §§  1106.30  and  1106.31, 
each  handler  shall  report  such  other 
information  as  the  market  administrator 
deems  necessary  to  verify  or  establish 
such  handler's  obligation  under  the 
order. 

(e)  Each  handler  who  causes  milk  to 
be  diverted  shall,  prior  to  such 
diversion,  report  to  the  market 


administrator  his  intention  to  divert 
such  milk,  the  proposed  date  or  dates  of 
such  diversion,  and  the  plant  to  which 
such  milk  is  to  be  diverted. 

Classificatioa  of  Kfilk 

§1106.40    Classes  of  utiizatioa 
Except  as  provided  in  §  1106.42.  all 

skim  milk  and  butterfat  required  to  be 

reported  by  a  handler  pursuant  to 

§  1106.30  shall  be  classified  as  follows: 

(a)  CJass  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
milk  product,  except  as  otherwise 
provided  in  paragraph  (b)  and  (c)  of  this 
section;  and 

(2)  Not  specifically  accounted  for  the 
Class  n  or  Class  III  milk. 

(b)  Class  II  milk.  Class  U  milk  shaU  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  a  fluid 
cream  product,  eggnog,  yogurt,  and  any 
product  containing  6  percent  or  more 
nonmilk  fat  (or  oil)  that  resembles  a 
fluid  cream  product,  eggnog,  or  yogurt 
except  as  otherwise  provided  in 
paragraph  (c)  of  this  section; 

(2)  In  packaged  inventory  at  the  end 
of  the  month  of  the  products  specified  in 
paragraph  (b)(1)  of  this  section; 

(3)  In  bulk  fluid  milk  products  and 
bulk  fluid  cream  products  disposed  of  to 
any  commercial  food  processing 
establishment  (other  than  a  milk  or 
filled  milk  plant]  at  which  food  products 
(other  than  milk  products  and  filled 
milk]  are  processed  and  frt>m  which 
there  is  no  disposition  of  fluid  milk 
products  or  fluid  cream  products  other 
than  those  received  in  consumer-type 
packages;  and 

(4)  Used  to  produce: 

(i)  Cottage  cheese,  lowfat  cottage 
cheese,  and  dry  curd  cottage  cheese: 

(ii)  Milkshake  and  ice  milk  mixes  (or 
bases)  containing  20  percent  or  more 
total  solids.  fit>zen  desserts,  and  fit)zen 
dessert  mixes; 

(iii)  Any  concentrated  milk  product  in 
bulk,  fluid  from  other  than  that  specified 
in  paragraph  (c)(l)(iv)  of  this  section; 

(iv)  Plastic  cnain,  frxizen  cream,  and 
anhydrous  milkfat; 

(v)  Custards,  puddings,  and  pancake 
mixes;  and 

(vi)  Formulas  especially  prepared  for 
infant  feeding  or  dietary  use  that  are 
packaged  in  hermetically  sealed  glass  or 
all-metal  containers. 

(c)  Class  III  milk.  Class  m  milk  shall 
be  all  skim  milk  and  butterfat 

(1)  Used  to  produce: 

(i)  Cheese  (other  than  cottage  cheese, 
lowfat  cottage  cheese,  and  dry  curd 
cottage  cheese): 

(ii)  Butter. 
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(iii)  Any  milk  product  in  dry  form; 

(ivj  Any  concentrated  milk  product  in 
bulk,  fluid  f6rm  that  is  used  to  produce  a 
Class  III  product; 

(v)  Evaporated  or  condensed  milk 
(plain  or  sweetened)  in  a  consumer-type 
package  and  evaporated  or  condensed 
skim  milk  (plain  or  sweetened]  in  a 
consumer-type  package:  and 

(vi)  Any  product  not  otherwise 
specifled  in  this  secdon. 

(2)  In  inventory  at  the  end  of  the 
month  of  fluid  milk  products  in  bulk  or 
packaged  form  and  products  specifled  in 
paragraph  (b](l)  of  this  section  in  bulk 
form; 

(3)  In  fluid  milk  products  and  products 
specifled  in  paragraph  {b)(l)  of  this 
section  that  are  disposed  of  by  a  handler 
for  animal  feed; 

(4)  In  fluid  milk  products  and  products 
specifled  in  paragraph  (b)(1)  of  this 
section  that  are  dumped  by  a  handler  if 
the  market  administrator  is  notified  of 
such  dumping  in  advance  and  is  given 
the  opportunity  to  verify  such 
disposition. 

(5)  In  skim  milk  in  any  modifled  fluid 
milk  product  that  is  in  excess  of  the 
quantity  of  skim  milk  in  such  product 
that  was  included  within  the  fluid  milk 
product  deflnition  pursuant  to  §  1106.15; 
and 

(6)  In  skrinkage  assigned  pursuant  to 
§  1106.41(a)  to  the  receipts  specified  in 
S  1106.41(a)(2)  and  in  shrinkage 
specified  in  S  1106.41(b)  and  (c). 

91106.41    SMnkag*. 

For  purposes  of  classifying  all  skim 
milk  and  butterfat  to  be  reported  by  a 
handler  pursuant  to  S  1106.30,  the 
market  administrator  shall  determine 
the  following: 

(a)  The  pro  rata  assignment  of 
shrinkage  of  skim  milk  and  butterfat. 
respectively,  at  each  pool  plant  to  the 
respective  quantities  of  skim  milk  and 
butterfat; 

(1)  In  the  receipts  specified  in 
paragraph  {b)(l)  through  (6)  of  this 
section  on  which  shrinkage  is  allowed 
pursuant  to  such  paragraph;  and 

(2)  In  other  source  milk  not  specified 
in  paragraph  (b)(1)  through  (6)  of  this 
section  which  was  received  in  the  form 
of  a  bulk  fluid  milk  product  or  a  bulk 
fluid  cream  product; 

(b)  The  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned 
pursuant  to  paragraph  (a)  of  this  section 
to  the  receipts  specifled  in  paragraph 
(a)(1)  of  this  section  that  is  not  in  excess 
of: 

(1)  Two  percent  of  the  skim  milk  and 
butterfat  respectively,  in  producer  milk 
(excluding  milk  diverted  by  the  plant 
operator  to  another  plant); 


(2)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  milk 
received  fivm  a  handler  described  in 

S  110e.9(c)  and  in  milk  diverted  to  such 
plant  from  another  pool  plant  except 
that  in  either  case,  if  the  operator  of  the 
plant  to  which  the  milk  is  delivered 
purchases  such  milk  on  the  basis  of 
weights  determined  from  its 
measurements  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
imder  this  subparagraph  shall  be  2 
percent 

(3)  Plus  0.5  percent  of  the  skim  milk 
and  butterfat,  respectively,  in  producer 
milk  diverted  from  such  plant  by  the 
plant  operator  to  another  plant  except 
that  if  the  operator  of  the  plant  to  which 
the  milk  is  deUvered  purchases  such 
milk  on  the  basis  of  weights  determined 
from  its  measurement  at  the  farm  and 
butterfat  tests  determined  from  farm 
bulk  tank  samples,  the  applicable 
percentage  under  this  subparagraph 
shall  be  zero; 

(4)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  bom 
other  pool  plants; 

(5)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  by  transfer  from 
other  order  plants,  excluding  the 
quantity  for  which  Class  II  or  Class  01 
classification  is  requested  by  the 
operators  of  both  plants; 

(6)  Plus  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  received  from  imregulated 
supply  plants,  excluding  the  quantity  for 
which  Class  11  or  Class  III  classification 
is  requested  by  the  handler  and 

(7)  Less  1.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  bulk  fluid 
milk  products  transferred  to  other  plants 
that  is  not  in  excess  of  the  respective 
amounts  of  skim  milk  and  butterfat  to 
which  percentages  are  applied  in 
paragraphs  (b)  (1),  (2).  (4).  (5),  and  (6)  of 
this  section;  and 

(c)  The  quantity  of  skim  milk  and 
butterfat  respectively,  in  shrinkage  of 
milk  from  producers  for  which  a 
cooperative  association  is  the  handler 
pursuant  to  S  1106.9  (b)  or  (c),  but  not  in 
excess  of  0.5  percent  of  the  skim  milk 
and  butterfat  respectively,  in  such  milk. 
If  the  operator  of  the  plant  to  which  the 
milk  is  delivered  purchases  such  milk  on 
the  basis  of  weights  determined  from  its 
measurement  at  the  farm  and  butterfat 
tests  determined  from  farm  bulk  tank 
samples,  the  applicable  percentage 
under  this  paragraph  for  the  cooperative 
association  shall  be  zero. 


$1108.42    ClniWIcaMoH  of  tramleft  and 
dIvwviofM. 

(a)  Transfers  and  diversions  to  pool 
plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  from  a  pool  plant  to  another 
pool  plant  shall  be  classifled  as  Class  I 
milk  unless  the  operators  of  both  plants 
request  the  same  classification  in 
another  class.  In  either  case,  the 
classification  of  such  transfers  or 
diversions  shall  be  subject  to  the 
following  conditions: 

(1)  The  skim  milk  or  butterfat 
classified  in  each  class  shall  be  limited 
to  the  amount  of  skim  milk  and 
butterfat  respectively,  remaining  in 
such  class  at  the  transferee-plant  or 
divertee-plant  after  the  computations 
pursuant  to  8  1106.44(a)(12)  and  the 
corresponding  step  of  9  1106.44(b): 

(2)  If  the  transferor-plant  or  divertor- 
plani  received  during  the  month  other 
source  milk  to  be  allocated  pursuant  to 
§  1106.44(a)(7)  or  the  corresponding  step 
of  S  1106.44(b),  die  skim  milk  or 
butterfat  so  transferred  or  diverted  shall 
be  classified  so  as  to  allocate  the  least 
possible  Class  I  utilitization  to  such 
other  source  milk;  and 

(3)  If  the  transferor-handler  or 
divertor-handler  received  during  the 
month  other  source  milk  to  be  allocated 
pursuant  to  {  1106.44(a)  (11)  or  (12)  or 
the  corresponding  steps  of  S  1106.44(b), 
the  skim  milk  or  butterfat  so  fransferred 
or  diverted,  up  to  the  total  of  the  skim 
milk  and  butterfat  respectively,  in  such 
receipts  of  other  source  milk,  shall  not 
be  classified  as  Class  I  milk  to  a  greater 
extent  than  would  be  the  case  if  the 
other  source  milk  had  been  received  at 
the  transferee-plant  or  divertee-plant 

(b)  Transfers  and  diversions  to  other 
order  plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  form  of  a 
fluid  milk  product  or  a  bulk  fluid  cream 
product  fit>m  a  pool  plant  to  an  other 
order  plant  shall  be  classifled  in  the 
following  manner.  Such  classification 
shall  apply  only  to  the  skim  milk  or 
butterfat  that  is  in  excess  of  any  receipts 
at  the  pool  plant  from  the  other  order 
plant  of  skim  milk  and  butterfat 
respectively,  in  fluid  milk  products  and 
bulk  fluid  cream  products,  respectively, 
that  are  in  the  same  category  as 
described  in  paragraph  (b)  (1),  (2),  or  (3) 
of  this  section: 

(1)  If  transferred  as  packaged  fluid 
milk  products,  classification  shall  be  in 
the  classes  to  which  allocated  as  a  fluid 
milk  product  under  the  other  order; 

(2)  If  transferred  in  bulk  form, 
classification  shall  be  in  the  classes  to 
which  allocated  under  the  other  order 
(including  allocation  under  the 
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conditions  set  forth  in  paragraph  (b)(3) 
of  this  section); 

(3)  If  the  operators  of  both  plants  so 
request  in  their  reports  of  receipts  and 
utilization  filed  with  their  respective 
market  administrators,  transfers  or 
diversions  in  bulk  form  shall  be 
classified  as  Class  II  or  Class  in  milk  to 
the  extent  of  such  utilization  available 
for  such  classification  pursuant  to  the 
allocation  provisions  of  the  other  order; 

(4)  If  information  concerning  the 
classes  to  which  such  transfers  or 
diversions  were  allocated  under  the 
other  order  is  not  available  to  the 
market  administrator  for  the  purpose  of 
establishing  classification  tmder  this 
paragraph,  classification  shall  be  as 
Class  I  subject  to  adjustment  when  such 
information  is  available; 

(5)  For  purposes  of  this  paragraph,  if 
the  other  order  provides  for  a  different 
number  of  classes  of  utilization  than  is 
provided  for  under  this  part,  skim  milk 
or  butterfat  allocated  to  a  class 
consisting  primarily  of  fluid  milk 
products  shall  be  classified  as  Class  I 
milk,  and  skim  milk  or  butterfat 
allocated  to  the  other  classes  shall  be 
classified  as  Class  III  milk;  and 

(6)  If  the  form  in  which  any  fluid  milk 
product  that  is  transferred  to  an  other 
order  plant  is  not  defined  as  ■  fluid  milk 
product  under  such  other  order, 
classification  under  this  paragraph  ihall 
be  in  accordance  with  the  provisions  of 
S  1100.40. 

(c)  Transfers  to  producer-handlers 
and  transfers  and  diversions  to 
governmental  agency  plants.  Skim  milk 
or  butterfat  transferred  in  the  following 
forms  from  a  pool  plant  to  a  producer- 
handler  under  this  or  any  other  Federal 
order  or  transferred  or  diverted  from  a 
pool  plant  to  a  governmental  agency 
plant  shall  be  classified: 

(1)  As  Class  I  milk,  if  so  moved  in  the 
form  of  a  fluid  milk  product;  and 

(2)  In  accordance  with  the  utilization 
assigned  to  it  by  the  market 
administrator,  if  transferred  in  the  form 
of  a  bulk  fluid  cream  product  For  this 
purpose,  the  transferee's  utilization  of 
skim  milk  and  butterfat  in  each  class.  In 
series  beginning  with  Class  III,  shall  be 
assigned  to  the  extent  possible  to  its 
receipts  of  skim  milk  and  butterfat, 
respectively,  in  bulk  fluid  cream 
products,  pro  rata  to  each  source. 

(d)  Transfers  and  diversions  to  other 
nonpool plants.  Skim  milk  or  butterfat 
transferred  or  diverted  in  the  following 
forms  from  a  pool  plant  to  a  nonpool 
plant  \hat  is  not  an  other  order  plant,  a 
producer-handler  plant,  or  a 
governmental  agency  plant  shall  be 
classified: 


(1)  As  Class  I  milk,  if  transferred  in 
the  form  of  a  packaged  fluid  milk 
product;  and 

(2)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  bulk  fluid  milk 
product  or  a  bulk  fluid  cream  product, 
unless  the  following  conditions  apply: 

(i)  If  the  conditions  described  in 
paragraph  (d)(2)(i  (o)  and  [b]  of  this 
section  are  met,  transfers  or  diversions 
in  bulk  form  shall  be  classified  on  the 
basis  of  the  assignment  of  the  nonpool 
plant's  utilization  to  its  receipts  as  set 
forth  in  paragraph  (d)(2)  (ii)  through 
(viii)  of  this  section: 

(o)  The  transferor-handler  or  divertor- 
handler  claims  such  classification  in  his 
report  of  receipts  and  utilization  filed 
pursuant  to  S  1106.30  for  the  month 
within  which  such  transaction  occurred; 
and 

[b]  TTie  nonpool  plant  operator 
maintains  books  and  records  showing 
the  utilization  of  all  skim  milk  and 
butterfat  received  at  such  plant  which 
are  made  available  for  verification 
purposes  if  requested  by  the  market 
administrator; 

(ii)  Route  disposition  in  the  marketing 
area  of  each  Federal  milk  order  from  the 
nonpool  plant  and  transfers  of  packaged 
fluid  milk  products  from  such  nonpool 
plant  to  plants  fully  regulated 
thereunder  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 

(o)  Pro  rata  to  receipts  of  packaged 
fluid  milk  products  at  such  nonpool 
plant  from  pool  plants; 

[b]  Pro  rata  to  any  remaining 
unassigned  receipts  of  packaged  fluid 
milk  products  at  such  nonpool  plant 
from  other  order  plants; 

[c]  Pro  rata  to  receipts  of  bulk  fluid 
milk  products  at  such  nonpool  plant 
from  pool  plants;  and 

[d]  Pro  rata  to  any  remaining 
unassigned  receipts  of  bulk  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(iii)  Any  remaining  Class  I  disposition 
of  packaged  fluid  milk  products  from  the 
nonpool  plant  shall  be  assigned  to  the 
extent  possible  pro  rata  to  any 
remaining  unassigned  receipts  of 
packaged  fluid  milk  products  at  such 
nonpool  plant  from  pool  plants  and 
other  order  plants; 

(iv)  Transfers  of  bulk  fluid  milk 
products  from  the  nonpool  plant  to  a 
plant  fully  regulated  under  any  Federal 
milk  order,  to  the  extent  that  such 
transfers  to  the  regulated  plant  exceed 
receipts  of  fluid  milk  products  from  such 
plant  and  are  allocated  to  Class  I  at  the 
transferee-plant  shall  be  assigned  to  the 
extent  possible  in  the  following 
sequence: 


(a)  Pro  rata  to  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
pool  plants;  and 

[b]  Pro  rata  to  any  remaining 
unassigned  receipts  of  fluid  milk 
products  at  such  nonpool  plant  from 
other  order  plants; 

(v)  Any  remaining  unassigned  Class  I 
disposition  from  the  nonpool  plant  shall 
be  assigned  to  the  extent  possible  in  the 
following  sequence: 

(o)  To  such  nonpool  plant's  receipts 
from  dairy  farmers  who  the  maricet 
administrator  determines  constitute 
regular  sources  of  Grade  A  milk  for  such 
nonpool  plant  and 

[b)  To  such  nonpool  plant's  receipts  of 
Grade  A  milk  from  plants  not  fully 
regulated  under  any  Federal  milk  order 
which  the  market  administrator 
determines  constitute  regular  sources  of 
Grade  A  milk  for  such  nonpool  plant; 

(vi)  Any  remaining  unassigned 
receipts  of  bulk  fluid  milk  products  at 
the  nonpool  plant  from  pool  plants  and 
other  order  plants  shall  be  assigned,  pro 
rata  among  such  plants,  to  the  extent 
possible  first  to  any  remaining  Class  I 
utilization,  then  to  Class  III  utilization, 
and  then  to  Class  II  utilization  at  such 
nonpool  plant 

(vii)  Receipts  of  bulk  fluid  cream 
products  at  the  nonpool  plant  from  pool 
plants  and  other  order  plants  shall  be 
assigned,  pro  rata  among  such  plants,  to 
the  extent  possible  first  to  any 
remaining  Class  in  utilization,  then  to 
any  remaining  Qass  n  utilization,  and 
then  to  Qass  I  utilization  at  such 
nonpool  plant;  and 

(viii)  In  determining  the  nonpool 
plant's  utilization  for  purposes  of  this 
subparagraph,  any  fluid  milk  products 
and  bulk  fluid  cream  products 
fransferred  from  such  nonpool  plant  to  a 
plant  not  fully  regulated  under  any 
Federal  milk  order  shall  be  classified  on 
the  basis  of  the  second  plant's 
utilization  using  the  same  assigimient 
priorities  at  the  second  plant  that  are  set 
forth  in  this  subparagraph. 

(e)  Transfers  by  a  handler  described 
in  §  1106.9(c)  to  pool  plants.  Skim  milk 
and  butterfat  transferred  in  the  form  of 
bulk  milk  by  a  handler  described  in 
S  1106.9(c)  to  another  handler's  pool 
plant  shall  be  classified  pursuant  to 
S  1106.44  pro  rata  with  producer  milk 
received  at  the  transferee-handler's 
plant  and  the  value  thereof  at  the  class 
prices  shall  be  included  in  the  pool  plant 
handler's  value  of  milk  pursuan^to 
5  1106.60. 

§1106.43    Q«fMral  ciMSificatktn  rulM. 
In  determining  the  classification  of 
producer  milk  pursuant  to  {  1106.44,  the 
following  rules  shall  apply: 
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(a)  Each  month  the  market 
administrator  shall  correct  for 
mathematical  and  other  obvious  errors 
all  reports  filed  pursuant  to  9  1106.30 
and  shall  compute  separately  for  each 
pool  plant,  and  for  each  cooperative 
association  with  respect  to  milk  for 
which  it  is  the  handler  pursuant  to 

§  1106.9(b)  of  (c)  that  was  not  received 
at  a  pool  plant  the  pounds  of  skim  milk 
and  butterfat.  respectively,  in  each  class 
in  accordance  with  §§  1106.40. 1106.41. 
and  1106.42.  The  combined  pounds  of 
skim  milk  and  butterfat  so  determined  in 
each  class  for  a  handler  described  in 
S  1106.9  (b)  or  (c)  shall  be  such  handler's 
classification  of  producer  milk; 

(b)  If  any  of  the  water  contained  in  the 
milk  from  which  a  product  is  made  is 
removed  before  the  product  is  utilized  or 
disposed  of  by  a  handler,  the  pounds  of 

.  skim  milk  in  such  product  that  are  to  be 
considered  under  this  part  as  used  or 
disposed  of  by  the  handler  shall  be  an 
amount  equivalent  to  the  nonfat  milk 
solids  contained  in  such  product  plus  all 
of  the  water  originally  associated  with 
such  solids;  and 

(c)  The  classification  of  producer  milk 
for  which  a  cooperative  association  is 
the  handler  pursuant  to  S  1106.9  (b)  or 
(c)  shall  be  determined  separately  horn 
the  operations  of  any  pool  plant 
operated  by  such  cooperative 
association. 

91106.44    CtaMtflcatlon  of  producer  imifc. 

For  each  month  the  market 
administrator  shall  determine  for  each 
handler  described  in  9  1106.9(a)  for  each 
pool  plant  of  the  handler  separately  the 
classification  of  producer  milk  and  milk 
received  from  a  handler  described  in 
9  110e.9(c],  by  allocating  the  handler's 
receipts  of  skim  milk  and  butterfat  to  the 
utilization  of  such  receipts  by  such 
handler  as  follows: 

(a)  Skim  milk  shall  be  allocated  in  the 
following  maimer 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  in  shrinkage  specified  in 

9  110e.41(b): 

(2)  Subtract  from  the  total  pounds  of 
skim  milk  in  Class  I  the  pounds  of  skim 
milk  in  receipts  of  packaged  fluid  milk 
products  from  an  unregulated  supply 
plant  to  the  extent  that  an  equivalent 
amount  of  skim  milk  disposed  of  to  such 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  off  set  for  any  other  payment 
obligation  under  any  order; 

(3)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  Omd  milk  products 
received  in  packaged  form  from  an  other 
order  plant,  except  tiiat  to  be  subtracted 


pursuant  to  paragraph  (a)(7)(vi)  of  this 
section,  as  follows: 

(i)  From  Class  III  milk,  the  lesser  of 
the  pounds  remaining  or  2  percent  of 
such  receipts;  and 

(ii)  From  Class  I  milk,  the  remainder 
of  such  receipts; 

(4)  Subtract  from  the  pounds  of  skim 
milk  in  Class  II  the  pounds  of  skim  milk 
in  products  specified  in  9  1106.40(b)(1) 
that  were  received  in  packaged  fitim 
other  plants,  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
II; 

(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  products 
specified  in  9  1106.40(b)(l]  that  were  in 
inventory  at  the  beginning  of  the  month 
in  packaged  form,  but  not  in  excess  of 
the  pounds  of  skim  milk  remaining  in 
Class  n.  This  paragraph  shall  apply  only 
if  the  pool  plant  was  subject  to  the 
provisions  of  this  paragraph  or 
comparable  provisions  of  another 
Federal  milk  order  in  the  immediately 
preceding  month; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  II  the 
pounds  of  skim  milk  in  other  source  milk 
(except  that  received  in  the  form  of  a 
fluid  milk  product  or  a  Quid  cream 
product)  that  is  used  to  produce,  or 
added  to.  any  product  specified  in 

S  1106.40(b),  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 

n; 

(7)  Subtract  in  the  order  specified 
below  from  the  poimds  of  skim  milk 
remaining  in  each  class,  in  series 
beginning  with  Qass  m.  the  pounds  of 
skim  milk  in  each  of  the  following: 

(i)  Other  source  milk  (except  that 
received  in  the  form  of  a  fluid  milk 
product)  and.  if  paragraph  (a)(5)  of  this 
section  applies,  packaged  inventory  at 
the  beginning  of  the  month  of  products 
specified  in  9  1106.40(b)(1)  that  was  not 
subtracted  pursuant  to  paragraph  (a)(4). 
(5),  and  (6)  of  this  section; 

(ii)  Receipts  of  Quid  milk  products 
(except  filled  milk)  for  which  Grade  A 
certification  is  not  established; 

(iii)  Receipts  of  fluid  milk  products 
from  unidentified  sources; 

(iv)  Receipts  of  fluid  milk  products 
from  a  producer-handler  as  defined 
under  this  or  any  other  Federal  milk 
order  and  from  a  governmental  agency 
plant; 

(v)  Receipts  of  reconstituted  skim  milk 
in  filled  toilk  from  an  unregulated  supply 
plant  that  were  not  subtracted  pursuant 
to  paragraph  (a)(2)  of  this  section; 

(vi)  Receipts  of  reconstituted  skim 
milk  in  filled  milk  from  an  other  order 
plant  that  is  regulated  under  any  Federal 
milk  order  providtog  for  individual- 
handler  pooling,  to  the  extent  that 


reconstituted  skim  milk  is  allocated  to 
Class  I  at  the  transferor-plant;  and 

(vii)  Receipts  of  fluid  milk  products 
from  a  person  described  in 
9  1106.12(b)(5); 

(8)  Subtract  in  the  order  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  Class  II  and  Class  III.  in 
sequence  beginning  with  Class  IIL 

(i)  The  pounds  of  skim  milk  in  receipts 
of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a)(2) 
and  (7)(v)  of  this  section  for  which  the 
handler  requests  a  classification  other 
than  Class  L  but  not  in  excess  of  the 
pounds  of  skim  milk  remaining  in  Class 
n  and  Class  III  combined; 

(ii)  The  pounds  of  skim  milk  in 
receipts  of  fluid  milk  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a)(2). 
(7)(v).  and  (8)(i]  of  this  section  which  are 
in  excess  of  the  pounds  of  skim  milk 
determined  pursuant  to  paragraph 
(a)(8)(ii](a)  through  (c)  of  this  section. 
Should  the  pounds  of  skim  milk  to  be 
subtracted  from  Class  II  and  Class  EQ 
combined  exceed  the  pounds  of  skim 
milk  remaining  in  such  classes,  the 
pounds  of  skim  milk  in  Class  II  and 
Class  m  combined  shall  be  increased 
(increasing  as  necessary  Class  III  and 
then  Class  II  to  the  extent  of  available 
utilization  in  such  classes  at  the  nearest 
other  pool  plant  of  the  handler,  and  then 
at  each  successively  more  distant  pool 
plant  of  the  handler)  by  an  amount 
equal  to  such  excess  quantity  to  be 
subtracted,  and  the  pounds  of  skim  milk 
in  Qass  I  shall  be  decreased  by  a  like 
amoimt.  In  such  case,  the  pounds  of 
skim  milk  remaining  in  each  class  at  tills 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount: 

[a]  Multiply  by  1.25  the  sum  of  the 
pounds  of  skim  milk  remaining  in  Class  I 
at  this  allocation  step  at  all  pool  plants 
of  the  handler  (excluding  any 
duplication  of  Class  I  utilization 
resulting  bom  reported  Class  I  transfers 
between  pool  plants  of  the  handler); 

[b]  Subtract  from  the  above  result  the 
sum  of  the  pounds  of  skim  milk  in 
receipts  at  all  pool  plants  of  the  handler 
of  producer  mUk.  milk  from  a  handler 
described  in  9  110e.9(c).  fluid  mUk 
products  from  pool  plants  of  other 
handlers,  and  bulk  fluid  milk  products 
from  other  order  plants  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section;  and 

[c]  Multiply  any  plus  quantity 
resulting  above  by  the  percentage  that 
the  receipts  of  skirn  milk  in  fluid  milk 
products  from  unregulated  supply  plants 
that  remain  at  this  pool  plant  is  of  all 
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such  reoeipts  remaining  at  this 
allocatioa  step  at  all  pool  plants  of  the 
handler  and 

(ill)  The  pounds  of  skim  milk  in 
receipts  of  bulk  fluid  milk  products  from 
an  other  order  plant  that  are  in  excess  of 
bulk  fluid  milk  products  transferred  or 
diverted  to  such  plant  and  that  were  not 
subtracted  pursuant  to  paragraph 
(a)(7)(vi)  of  this  section,  if  Class  II  or 
Class  III  classification  is  requested  by 
the  operator  of  the  other  order  plant  and 
the  handler,  but  not  in  excess  of  pounds 
of  skim  milk  remaining  in  Class  II  and 
Class  ni  combined; 

(9)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class,  in  series 
beginning  with  Class  III,  the  pounds  of 
skim  milk  in  fluid  milk  prodscts  and 
products  specified  in  §  1108.40(b)(1)  in 
inventory  at  the  beginning  of  the  month 
that  were  not  subtracted  pursuant  to 
paragraph  (aX5)  and  (7)(i)  of  this 
section; 

(10)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  III  the  pounds  of  skim 
milk  subtracted  pursuant  to  paragraph 
(a)(1)  of  this  section; 

(11)  Subject  to  the  provisions  of 
paragraph  (a)(ll)(i)  and  (ii)  of  this 
section,  subtract  from  the  pounds  of 
skim  milk  remaining  in  each  class  at  the 
plant,  pro  rata  to  the  total  pounds  of 
skim  milk  remaining  in  Class  I  and  in 
Class  U  and  Class  III  combined  at  this 
allocation  step  at  all  pool  plants  of  the 
handler  (excluding  any  duplication  of 
utilization  in  each  class  resulting  froa 
transfers  between  pool  plants  of  the 
handler),  with  the  quantity  prorated  to 
Class  II  and  Class  HI  combined  being 
subtracted  first  from  Class  III  and  then 
from  Class  n.  the  pounds  of  skim  milk  in 
receipts  of  fluid  miDc  products  from  an 
unregulated  supply  plant  that  were  not 
subtracted  pursuant  to  paragraph  (a)(2). 
(7)(v),  and  (8)(i)  and  (ii)  of  this  section 
and  that  were  not  offset  by  transfers  or 
diversions  of  fluid  milk  products  to  the 
same  unregulated  supply  plant  from 
which  fluid  milk  products  to  be 
allocated  at  this  step  were  received: 

(i)  Should  the  pounds  of  skim  milk  to 
be  subtracted  from  Class  II  and  Class  III 
combined  pursuant  to  this  subparagraph 
exceed  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Class  III  and  then  Class  H 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skhn  milk  in  Class  I  shall 
be  decreased  by  a  like  amormt.  In  such 
case,  the  pounds  of  skim  miBc  remaining 


in  each  class  at  this  allocation  step  at 
the  handler's  other  pod  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(ii)  Should  the  pounds  of  skim  milk  to 
be  subfracted  from  Class  I  pursuant  to 
this  subparagraph  exceed  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  miHc  in  Gass  D  and 
Class  ni  combined  shall  be  decreased 
by  a  like  amoimt  (decreasing  as 
necessary  Class  ID  and  then  Class  II).  In 
such  case,  Ae  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount, 
beginning  with  die  nearest  plant  at 
which  Class  I  utilization  is  available; 

(12)  Subtract  in  the  manner  specified 
below  from  the  pounds  of  skim  milk 
remaining  in  each  class  the  pormds  of 
skim  mSk  in  receipts  of  bulk  fluid  milk 
products  from  an  other  order  plant  that 
are  in  excess  of  bulk  fluid  milk  products 
transferred  or  diverted  to  such  plant  and 
that  were  not  subfracted  pursuant  to 
paragraph  [9}[7}{yi]  and  (8)(in)  of  this 
section: 

(i)  Subject  to  the  provisions  of 
paragraph  (a)(12)(ii).  (iii),  and  (iv)  of  this 
section,  such  subfraction  shall  be  pro 
rata  to  the  pounds  of  skim  milk  in  Class 
I  and  in  Qass  II  and  Class  HI  combined, 
with  the  quanfity  pro  rated  to  Class  n 
and  Class  ni  combined  being  subtracted 
first  from  Class  III  and  then  from  Class 
II,  with  respect  to  whichever  of  the 
following  quantities  represents  the 
lower  proportion  of  Class  I  miDc 

[a]  The  estimated  utilization  of  skim 
milk  of  ai  handlers  in  each  class  as 
aimounoed  for  die  month  pursuant  to 
§  1106.45(a);  or 

[b]  The  total  pounds  of  skim  milk 
remaining  hi  each  class  at  this 
allocation  step  at  ail  pool  plants  of  the 
handler  (exdodaig  any  duphcation  of 
utilization  in  each  class  resulting  from 
fransfers  between  pool  plants  of  the 
handler); 

(ri)  Should  the  proration  pursuant  to 
paragraph  (a)(12)(i)  of  this  section  result 
in  the  total  pounds  of  skim  milk  at  all 
pool  plants  of  die  handler  that  are  to  be 
subfracted  at  this  allocation  step  from 
Class  n  and  Gass  ffl  combined 
exceeding  the  pounds  of  skim  milk 
remaining  in  Class  II  Class  III  at  all  such 
plants,  the  pounds  of  such  excess  shall 
be  subtracted  from  the  pounds  of  skim 
milk  remaining  in  Gass  I  after  such 
proration  at  the  pool  plants  at  v»*ich 
such  other  source  milk  was  received; 

(iii)  Except  as  provided  in  paragraph 
la)(12)(ii)  of  fliis  section,  should  the 


computations  pursuant  to  paragraph 
(a)(12)(i)  or  (ii)  of  this  section  result  in  a 
quantity  of  skbn  milk  to  be  subtracted 
from  Class  II  and  Class  in  combined 
that  exceeds  the  pounds  of  skim  milk 
remaining  in  such  classes,  the  pounds  of 
skim  milk  in  Class  II  and  Class  III 
combined  shall  be  increased  (increasing 
as  necessary  Gass  in  and  then  Gass  II 
to  the  extent  of  available  utilization  in 
such  classes  at  the  nearest  other  pool 
plant  of  the  handler,  and  then  at  each 
successively  more  distant  pool  plant  of 
the  handler)  by  an  amount  equal  to  such 
excess  quantity  to  be  subtracted,  and 
the  pounds  of  skim  milk  in  Gass  I  shaD 
be  decreased  by  a  like  amount  In  such 
case,  the  pounds  of  skim  miDc  remaining 
in  each  class  at  this  allocation  step  at 
the  handler's  other  pool  plants  shall  be 
adjusted  in  the  reverse  direction  by  a 
like  amount;  and 

(iv)  Except  as  provided  in  paragraph 
(a)(12)(ii)  of  this  section,  should  the 
computations  pursuant  to  paragraph 
(a](12Ki)  or  (ii)  of  this  section  result  in  a 
quantity  of  skim  milk  to  be  subfracted 
from  Class  I  that  exceeds  the  pounds  of 
skim  milk  remaining  in  such  class,  the 
pounds  of  skim  milk  in  Class  I  shall  be 
increased  by  an  amount  equal  to  such 
excess  quantity  to  be  subfracted.  and 
the  pounds  of  skim  milk  in  Class  II  and 
Gass  m  combined  shall  be  decreased 
by  a  like  amount  (decreasing  as 
necessary  Gass  HI  and  dien  Gass  HJ.  In 
such  case  the  pounds  of  skim  milk 
remaining  in  each  class  at  this 
allocation  step  at  the  handler's  other 
pool  plants  shall  be  adjusted  in  the 
reverse  direction  by  a  like  amount 
beginning  with  the  nearest  plant  at 
which  Gass  I  utilization  is  available; 

(13)  Subtract  from  the  pounds  of  skim 
milk  remaining  in  each  class  the  pounds 
of  skim  milk  in  receipts  of  Quid  milk 
products  and  bulk  fluid  cream  products 
from  another  pool  plant  accortfing  to  the 
classification  of  such  products  pursuant 
to  §  1106.42(8);  and 

(14)  If  the  total  pounds  of  skim  milk 
remaining  in  all  classes  exceed  the 
pounds  of  skim  milk  in  producer  milk 
and  milk  received  from  a  handler 
described  in  S  1106.9(c),  subfract  such 
excess  from  the  pounds  of  skim  milk 
remaining  in  each  class  in  series 
beginning  with  Gass  m.  Any  amount  so 
subfracted  shall  be  known  as  "overage"; 

(b)  Butterfat  shall  be  allocated  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (a)  of  tlria 
section;  and 

(c)  The  quantity  of  producer  milk  and 
milk  received  from  a  handler  described 
in  §  1106.9(c)  in  each  class  shall  be  die 
combined  pounds  of  skim  milk  and 
butterfat  remaining  in  each  class  after 
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the  computations  pursuant  to  paragraph 
(a](14)  of  this  section  and  the 
corresponding  step  of  paragraph  (b)  of 
this  section. 

§  1 106.45    Market  administrator's  reports 
and  announcements  cofKeming 
classification. 

The  market  administrator  shall  make 
the  following  reports  and 
announcements  concerning 
classiflcation: 

(a)  Whenever  required  for  the  purpose 
of  allocating  receipts  from  other  order 
plants  pursuant  to  §  1106.44(a](12]  and 
the  corresponding  step  of  S  1106.44(b), 
estimate  and  publicly  announce  the 
utilization  (to  the  nearest  whole 
percentage)  in  each  class  during  the 
month  of  skim  milk  and  butterfat. 
respectively,  in  producer  milk  of  all 
handlers.  Such  estimate  shall  be  based 
upon  the  most  current  available  data 
and  shall  be  Rnal  for  such  purpose. 

(b)  Report  to  the  market  administrator 
of  the  other  order,  as  soon  as  possible 
after  the  report  of  receipts  and 
utilization  for  the  month  is  received 
from  a  handler  who  has  received  fluid 
milk  products  or  bulk  fluid  cream 
products  from  an  other  order  plant,  the 
class  to  which  such  receipts  are 
allocated  pursuant  to  S  1106.44  on  the 
basis  of  such  report,  and,  thereafter,  any 
change  in  such  allocation  required  to 
correct  errors  disclosed  in  the 
veriflcation  of  such  report. 

(c)  Furnish  to  each  handler  operating 
a  pool  plant  who  has  shipped  fluid  milk 
products  or  bulk  fluid  cream  products  to 
an  other  order  plant  the  class  to  which 
such  shipments  were  allocated  by  the 
market  administrator  of  the  other  order 
on  the  basis  of  the  report  by  the 
receiving  handler,  and,  as  necessary, 
any  changes  in  such  allocation  arising 
from  the  verification  of  such  report. 

(d)  On  or  before  the  12th  day  after  the 
end  of  each  month,  report  to  each 
cooperative  association  which  so 
requests,  the  amount  and  class 
utilization  of  milk  received  by  each 
handler  from  producers  whose  milk  is 
being  marketed  by  such  cooperative 
association.  For  the  purpose  of  this 
report,  the  milk  caused  to  be  so 
delivered  by  a  cooperative  association 
shall  be  pro  rated  to  each  class  in  the 
proportion  that  the  total  receipts  of 
producer  milk  by  such  handler  were 
used  in  each  class. 

Class  Prices 

§1106.50    Class  prices. 

Subject  to  the  provisions  of  $  1106.52. 
the  class  prices  for  the  month  per 
hundredweight  of  milk  shall  be  as 
follows: 


(a)  Class  I  price.  The  Class  I  price  in 
Zone  I  shall  be  the  basic  formula  price 
for  the  second  preceding  month  plus 
$1.98. 

(b)  Class  II price.  A  tentative  Class  II 
price  shall  be  computed  by  the  Director 
of  the  Dairy  Division  and  transmitted  to 
the  market  administrator  on  or  before 
the  15th  day  of  the  preceding  month.  The 
tentative  Class  II  price  shall  be  the  basic 
n  formtila  price  computed  pursuant  to 

S  1106.51a  for  the  month  plus  the 
amount  that  the  value  computed 
pursuant  to  paragraph  (b)(1)  of  this 
section  exceeds  the  value  computed 
pursuant  to  paragraph  (b)(2)  of  this 
section,  except  that  in  no  event  shall  the 
final  Class  II  price  be  less  than  the  Class 
III  price. 

(1)  Determine  for  the  most  recent  12- 
month  period  the  simple  average 
(rounded  to  the  nearest  cent)  of  the 
basic  formula  prices  computed  pursuant 
to  §  1106.51  and  add  10  cents;  and 

(2)  Determine  for  the  same  12-month 
period  as  specified  in  (b)(1)  of  this 
section  the  simple  average  (rounded  to 
the  nearest  cent)  of  the  basic  Class  II 
formula  prices  computed  pursuant  to 

§  1106.51a. 

(c)  Class  III  price.  The  Class  III  price 
shall  be  the  basic  formula  price  for  the 
month. 

§  1 106.51    Basic  fonnula  price. 

The  "basic  formula  price"  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Miimesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month,  adjusted  to  a  3.5  percent 
butterfat  basis  and  roimded  to  the 
nearest  cent.  For  such  adjustment,  the 
butterfat  differential  (rounded  to  the 
nearest  one-tenth  cent)  per  one-tenth 
percent  butterfat  shall  be  0.12  times  the 
simple  average  of  the  wholesale  selling 
prices  (using  the  midpoint  of  any  price 
range  as  one  price)  of  Grade  A  (92- 
score)  bulk  butter  per  pound  at  Chicago, 
as  reported  by  the  Department  for  the 
month. 

§  1106.51a    Basic  dasa  II  fonnula  prica. 

The  "basic  Class  II  formula  price"  for 
the  month  shall  be  the  basic  formula 
price  determined  pursuant  to  {  1106.51 
for  the  second  preceding  month  plus  or 
minus  the  amount  computed  pursuant  to 
paragraphs  (a)  through  (d)  of  this 
section: 

(a)  The  gross  values  per 
hundredweight  of  milk  used  to 
manufacture  cheddar  cheese  and  butter- 
nonfat  dry  milk  shall  be  computed,  using 
price  data  determined  pursuant  to 
S  1106.20  and  yield  factors  in  effect 
under  the  Dairy  Price  Support  Program 
authorized  by  the  Agricultural  Act  of 


1949.  as  amended,  for  the  first  15  days  of 
the  preceding  month  and.  separately,  for 
the  first  15  days  of  the  second  preceding 
month  as  follows: 

(1)  The  gross  value  of  milk  used  to 
manufacture  cheddar  cheese  shall  be 
the  sum  of  the  following  computations: 

(i)  Multiply  the  cheddar  cheese  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese: 

(ii))  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  determining  the 
butterfat  component  of  the  whey  value 
in  the  cheese  price  computation;  and 

(iii)  Subtract  firom  the  edible  whey 
price  the  processing  cost  used  under  the 
Price  Support  Program  for  edible  whey 
and  multiply  any  positive  difference  by 
the  yield  factor  used  under  the  Price 
Support  Program  for  edible  whey. 

(2)  The  gross  value  of  milk  used  to 
manufacture  butter-nonfat  dry  milk  shaU 
be  the  sum  of  the  following 
computations: 

(i)  Multiply  the  butter  price  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  butter,  and 

(ii)  Multiply  the  nonfat  dry  milk  price 
by  the  yield  factor  used  under  the  Price 
Support  Program  for  nonfat  dry  milk. 

(b)  Determine  the  amounts  by  which 
the  gross  value  per  hundredweight  of 
milk  used  to  manufactiue  cheddar 
cheese  and  the  gross  value  per 
hundredweight  of  milk  used  to 
manufactiire  butter-nonfat  dry  milk  for 
the  first  15  days  of  the  preceding  month 
exceed  or  are  less  than  the  respective 
gross  values  for  the  first  15  days  of  the 
second  preceding  month. 

(c)  Compute  weighting  factors  to  be 
applied  to  the  changes  in  gross  values 
determined  pursuant  to  paragraph  (b)  of 
this  section  by  determining  the  relative 
proportion  that  the  data  included  In 
each  of  the  following  subparagraphs  is 
of  the  total  of  the  data  represented  in 
paragraph  (c)(1)  and  (2)  of  this  section: 

(1)  Combine  the  total  American 
cheese  production  for  the  States  of 
Minnesota  and  Wisconsin,  as  reported 
by  the  Economics  and  Statistics  Service 
of  the  Department  for  the  third 
preceding  month,  and  divide  by  the 
yield  factor  used  under  the  Price 
Support  Program  for  cheddar  cheese  to 
determine  the  quantity  of  milk  used  in 
the  production  of  American  cheddar 
cheese;  and 

(2)  Combine  the  total  nonfat  dry  milk 
production  for  the  States  of  Minnesota 
and  Wisconsin,  as  reported  by  the 
Economics  and  Statistics  Service  of  the 
Department  for  the  third  preceding 
month,  and  divide  by  the  yield  factor 
used  under  the  Price  Support  Program 
for  nonfat  dry  milk  to  determine  the       ; 
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quantity  of  mHk  used  in  the  productisn 
of  butter-nonfat  dry  milk. 

(d)  Compute  a  weighted  average  of 
the  changes  in  gross  values  per 
hundredweight  of  milk  determined 
pursuant  to  paragraph  (b)  of  this  section 
in  accordance  with  the  relative 
proportions  of  milk  determined  pursuant 
to  paragraph  (c)  of  this  section. 

§  1 106.52    Plant  location  adjustments  for 
handter*. 

(a)  For  milk  received  at  a  plant  from 
producers  or  a  handler  described  in 
§  1106.9(c]  and  which  is  classified  as 
Class  I  milk  without  movement  in  bulk 
form  to  a  pool  distributing  plant  at 
which  a  higher  Class  I  price  applies,  the 
price  specified  in  §  1106.50(a)  shall  be 
adjusted  by  the  amount  stated  in 
paragraph  (a)(1)  through  (9)  of  this 
section  for  the  location  of  such  plant: 

(1)  For  a  plant  located  within  one  of 
the  zones  set  forth  in  §  1106.2,  the 
adjustent  shall  be  as  follows: 


Zone  I 

Zone  H.... 
Zone  III... 
Zone  IV.. 
Zone  v.. . 
Zone  VI.. 


Adjushnsnl  par 
hundredaieigM 


No  adiusfnent 
Pkjs  7  cent*. 
Minus  10  cents. 
Minus  33  cents. 
Minus  18  cents. 
Minus  13  cents. 


(2)  For  a  plant  located  in  any  of  the 
following  Kansas  counties,  the 
adjustment  shall  be  as  follows: 

(i)  Minus  24  cents. 

Anderson.  Atchison,  Brown,  Chase.  Clay, 
Cloud,  Coffey,  Dickinson,  Donipham, 
Douglas,  Franklin.  Geary,  lacksbn, 
Jefferson,  Johnson,  Leavenworth.  Linn. 
Lyon.  Marshall.  Miami.  Morris,  Nemaha, 
Osage,  Ottawa,  Pottawatomie,  Republic, 
Riley,  Saline,  Shawnee,  Wabaunsee, 
Washington.  Wyandotte. 

(ii)  Minus  23  cents. 

Elk,  Greenwood,  Woodson. 

(iii)  Minus  18  cents. 

Cheyenne,  Decature,  Ellsworth,  Graham, 
Jewell,  Lincoln,  Logan,  Mitchell.  Norton. 
Osborne,  Phillips,  Rawlins,  Rooks, 
Sheridan,  Sherman,  Smith,  Thomas, 
Wallace. 

(3)  For  a  plant  located  in  any  of  the 
following  Missouri  counties,  the 
adjustment  shall  be  as  follows: 

(i)  Minus  24  cents. 

Adair,  Andrew,  Atchison.  Audrain,  Bates, 
Benton,  Boone,  Buchanan.  Caldwell. 
Callaway,  Camden,  Carroll,  Cass,  Chariton, 
Clark,  Clay,  Clinton,  Cole,  Cooper.  Daviess. 
DeKalb,  Gentry.  Grundy.  Harrison.  Henry. 
Hickory,  Holt.  Howard.  Jackson.  Johnson, 
Knox,  Lafayette,  Lewis,  Lincoln,  Linn. 
Livingston,  Macon.  Marion,  Mercer.  Miller, 
Moniteau,  Monroe,  Montgomery,  Morgan. 
Nodaway.  Osage,  Pettis,  Pike,  Platte, 


Putnam,  Ralls,  Randolph,  Ray,  Saline, 
Schuyler,  Scotland,  Shelby,  Sullivan.  St. 
Clair.  Worth. 

(ii)  Minus  31  cents. 

Bollinger.  Cape  Girardeau.  Perry,  St. 
Francois,  Ste.  Genevieve. 

(iii)  Minus  38  cents. 

Barry,  Butler,  Carter,  Cedar.  Christian, 
Crawford,  Dade,  Dallas,  Dent,  Douglas, 
Dunklin,  Franklin,  Gasconade,  Greene. 
Howell,  Iron,  Jefferson,  Laclede,  Lawrence, 
Madisoa  Maries,  McDonald,  Mississippi. 
New  Madrid,  Oregon,  Ozark.  Pemiscot, 
Phelps,  Polk,  Pulaski,  Reynolds,  Ripley,  St. 
Charles,  St.  Louis,  City  of  St.  Louis,  Scott 
Shannon,  Stoddard,  Stone,  Taney,  Texas, 
Wairen,  Washington,  Wayne,  Webster, 
Wright 

(4)  For  a  plant  located  in  any  of  the 
following  Louisiana  parishes  the 
adjustments  shall  be  as  follows: 

(i)  Plus  49  cents. 

Beinville,  Bossier,  Caddo,  Caldwell, 
Catahoula,  Claiborne,  Concordia,  DeSoto, 
East  Carroll,  Franklin,  Grant  Jackson, 
LaSalle,  Lincoln,  Madison,  Morehouse, 
Natchitoches,  Ouachita,  Red  River, 
Richland,  Sabine,  Tensas,  Union,  Webster, 
West  Carroll,  Winn. 

(ii)  Plus  68  cents. 

Allen,  Avoyelles,  Beauregard,  East  Feliciana, 
Evangeline,  Livingston,  Rapides,  St 
Helena,  St.  Tammany,  Tangipahoa,  Vernon, 
Washington,  West  Feliciana. 

(iii)  Plus  87  cents. 

Acadia,  Ascension,  Assumption,  Calcasieu, 
Cameron,  East  Baton  Rouge.  Iberia, 
Iberville,  Jefferson  Davis,  Jefferson, 
Lafayette,  Lafourche,  Orleans, 
Plaquemines,  Pointe  Coupee,  St.  Bernard, 
St  Charles,  St  James,  St.  John  the  Baptist 
St  Landry,  St  Martin,  St.  Mary, 
Terrebonne,  Vermilion,  West  Baton  Rouge. 

(5)  For  a  plant  located  in  any  of  the 
following  Texas  counties  the  adjustment 
shall  be  as  follows: 

(i)  Plus  22  cents. 

Archer,  Baylor,  Clay,  Hardeman,  Montague, 
Wichita,  Wilbarger. 

(ii)  Plus  25  cents. 

Bowie  and  Cass. 

(iii)  Plus  27  cents. 

Armstrong,  Briscoe.  Carson.  Childress. 
Collingsworth.  Dallam,  Deaf  Smith,  Donley, 
Gray,  Hall.  Hansford,  Hartley,  Hemphill. 
Hutchinsoa  Lipscomb,  Moore,  Ochiltree. 
Oldham.  Parmer.  Potter,  Randall,  Roberts, 
Sherman,  Swisher,  and  Wheeler. 

(iv)  Plus  34  cents. 

Camp,  Collin,  Cook,  Dallas,  Delta,  Denton, 
Ellis,  Fannia  Franklin,  Grayson,  Hill, 
Hood,  Hopkins,  Hunt,  Johnson,  Kaufman. 
Lamar.  Morris.  Parker,  Rains,  Red  River. 
Rockwall,  Somervell  Tarrant  Titus, 
Upshur,  Van  Zandt  Wise,  Wood. 

(v)  Plus  37  cento. 


El  Paso. 

(vi)  Plus  40  cento. 
Gregg,  Harrison,  Marion,  Panola.  Rusk,  Smith. 

(vii)  Plus  44  cento. 

Bailey,  Castro,  Cochran,  Cottle,  Crosby, 
Dickens,  Floyd,  Gaines,  Garza.  Hale. 
Hockley,  Lamb,  Lubbock,  Lynn,  Motley, 
Terry  Yoakum. 

(viii)  I%is  49  cento. 

Anderson,  BeU,  Bosque,  Cherokee, 
Comanche,  CoryeU,  Erath.  Falls.  Freestone. 
Hamilton,  Henderson,  Lampasas, 
Limestone.  McLemian,  Mills,  Navarro. 

(ix)  Plus  52  cento. 

Angelina,  Houston,  Jasper,  Leon. 
Nacogdoches,  Newton,  Polk,  Sabine,  San 
Augustine,  Shelby,  Trinity,  Tyler. 

(x)  Plus  54  cents. 

Brazos,  Burleson,  Grimes.  Madison.  Milam, 
Robertson,  Walker. 

(xi)  Plus  59  cento. 

Andrews,  Borden.  Brown.  Callahan,  Coke, 
Coleman.  Dawson,  Eastland.  Ector,  Fisher, 
Foard,  Glasscock.  H§skelL  Howard,  Jack. 
Jones,  Kent,  King,  Knox,  Martin,  Midland. 
Mitchell,  Nolan,  Palo  Pinto,  Runnels, 
Scurry,  Shackelford,  Stephens.  Sterling. 
Stonewall  Taylor,  Throckmorton.  Tom 
Green,  Yoimg. 

(xii)  Plus  64  cents. 

Bastrop,  Burnet  Lee,  Travis,  WiUiamson. 

(xiii)  Plus  70  cento. 

Austin,  Brazoria,  Chambers,  Colorado, 
Fayette,  Fort  Bend,  Galveston,  Hardin, 
Harris,  Jefferson.  Liberty.  Montgomery. 
Orange,  San  Jacinto,  Waller,  Washington. 

(xiv)  Plus  76  cents. 

Bexar,  Caldwell,  Comal,  DeWitt  Gonzales, 
Guadalupe,  Hays,  Jackson.  Lavaca. 
Matagorda,  Wharton,  Wilson. 

(xv)  Plus  87  cento. 

Arkansas,  Bee,  Calhoun,  Goliad,  Karnes,  Live 
Oak,  Refugio.  Victoria. 

(xvi)  Plus  100  cento. 

Brooks,  Duval.  Jim  Wells,  Kenedy.  Kleberg. 
Nueces,  San  Patricio. 

(xvii)  Plus  109  cents. 
Cameron.  Hidalgo.  Willacy. 

(xviii)  All  other  areas  in  the  State  of 
Texas  not  listed  shall  be  plus  1.5  cents 
per  hundredweight  for  each  10  miles  or 
fraction  thereof  that  such  plant  is  from 
the  city  hall  in  Oklahoma  City, 
Oklahoma  (based  on  the  shortest  hard- 
surfaced  highway  distance  as 
determined  by  the  market 
administrator). 

(6)  For  a  plant  located  in  any  of  the 
following  New  Mexico  counties  the 
adjustments  shall  be  as  follows: 

(i)  Plus  22  cents. 
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Chaves,  Colfax,  Cuiry,  DeBaca,  Eddy,  Lea. 
Quay,  Roosevelt,  San  Juan,  Union. 

(ii)  Plus  37  cents. 

Bernalillo,  Catron,  Dona  Ana,  Grant 
Guadalupe,  Harding,  Hidalgo,  Lincoln, 
Los  Alamos,  Luna,  McKinley,  Mora. 
Otero,  Rio  Arriba,  Sandoval.  San  Miguel, 
Santa  Fe,  Sierra.  Socorro,  Taos, 
Torrance,  Valencia. 

(7)  For  a  plant  located  in  any  of  the 
following  Colorado  counties  the 
adjustments  shall  be  as  follows: 

(i)  Plus  10  cents. 

Baca.  Bent.  Cheyenne,  Kiowa,  Kit  Carson. 
Lincoln.  Logan.  Phillips.  Prowers, 
Sedgwick,  Washington.  Yuma. 

(ii)  Plus  22  cents. 

Archuleta,  La  Plata,  Montezuma. 

(iii]  Plus  32  cents. 

Adams,  Arapahoe,  Boulder,  Clear  Creek, 
Crowley,  Custer,  Denver,  Douglas,  Elbert, 
El  Paso,  Gilpin,  Huerfano,  Jefferson, 
Larimer,  Las  Animas.  Morgan.  Otero,  Park. 
Pueblo,  TeUer,  Weld. 

(iv)  No  adjustment. 

Any  Colorado  county  n<n  specified  in 
paragraph  (a)(7]  (i).  (ii)  or  (iii)  of  this 
section. 

(8)  For  a  plant  located  in  any  of  the 
following  Arkansas  counties  the 
adjustments  shall  be  as  follows: 

\i)  Minus  21  cents. 

Benton,  Boone,  Carroll,  Marion,  Washington. 

(ii)  Plus  25  cents. 
Little  River  and  Miller. 

(iii)  No  adjustment. 

Any  Arkansas  county  not  specified  in 
paragraph  (a)(8)  (i)  or  (ii)  of  this  section. 

(9)  For  a  plant  located  outside  the 
areas  described  in  paragraph  (a)(1) 
through  (8)  of  this  section,  the 
adjustment  shall  be  minus  10  cents  plus 
an  additional  reduction  of  1.5  cents  per 
hundredweight  for  each  10  miles  or 
fraction  thereof  that  such  plant  is 
located  from  the  nearer  of  the  city  halls 
in  Tulsa  or  Ponca  City.  Oklahoma 
(based  on  the  shortest  hard-surfaced 
highway  distance  as  determined  by  the 
market  administrator). 

(b)  For  fluid  milk  products  transferred 
in  bulk  from  a  pool  plant  to  a  pool 
distributing  plant  at  which  a  higher 
Class  I  price  applies  and  which  are 
classified  as  Class  I  milk,  the  Class  I 
price  shall  be  the  Class  I  price 
applicable  at  the  location  of  the 
transferee-plant  subject  to  a  location 
adjustment  credit  for  the  transferor- 
plant  which  shall  be  determined  by  the 
market  administrator  for  skim  milk  and 
butterfat,  respectively,  as  follows: 

(1)  Subtract  firom  the  pounds  of  skim 
milk  remaining  in  Class  I  at  the 


transferee-plant  after  the  computations 
pursuant  to  (  110e.44(a)(12)  the  pounds 
of  skim  milk  in  receipts  of  packaged 
fluid  milk  products  from  other  pool 
plants; 

(2)  Multiply  the  remaining  pounds  of 
skim  milk  in  Class  I  by  105  percent; 

(3)  Subtract  the  pounds  of  skim  milk 
in  receipts  of  milk  at  the  transferee- 
plant  from  producers,  handlers 
described  in  S  1106.9(c),  and  diverted 
milk  from  other  pool  plants; 

(4)  Assign  any  remaining  pounds  of 
skim  milk  in  Class  I  at  the  transferee- 
plant  to  the  skim  milk  in  receipts  of  bulk 
fluid  milk  products  from  other  pool 
plants,  first  to  the  transferor-plants  at 
which  the  highest  Class  I  price  applies 
and  then  to  other  plants  in  sequence 
beginning  with  the  plant  at  which  the 
next  highest  Class  I  price  applies; 

(5)  Compute  the  total  amount  of 
location  adjustment  credits  to  be 
assigned  to  transferor-plants  by 
multiplying  the  hundredweight  of  skim 
milk  assigned  pursuant  to  paragraph 
(b)(4)  of  this  section  to  each  transferor- 
plant  at  which  the  Class  I  price  is  lower 
than  the  Class  I  price  at  the  transferee- 
plant  by  the  difference  in  Class  I  prices 
applicable  at  the  transferor-plant  and 
transferee-plant,  and  add  the  resulting 
amounts; 

(6)  Assign  the  total  amount  of  location 
adjustment  credits  computed  pursuant 
to  paragraph  (b)(5)  of  this  section  to 
those  transferor-plants  that  transferred 
fluid  milk  products  containing  skim  milk 
classified  as  Class  I  milk  pursuant  to 

§  1106.42(a)  and  at  which  the  applicable 
Class  I  price  is  less  than  the  Class  I 
price  at  the  transferee-plant,  in  sequence 
begiiming  with  the  plant  at  which  the 
hi^est  Class  I  price  applies.  Subject  to 
the  availability  of  such  credits,  the 
credit  assigned  to  each  plant  shall  be 
equal  to  the  hundredweight  of  such 
Class  I  skim  milk  multiphed  by  the 
applicable  adjustment  rate  determined 
pursuant  to  paragraph  (b)(5)  of  this 
section  for  such  plant.  If  the  aggregate  of 
this  computation  for  all  plants  having 
the  same  adjustment  rate  as  determined 
pursuant  to  paragraph  (b)(5)  of  this 
section  exceeds  the  credits  that  are 
available  to  those  plants,  such  credits 
shall  be  prorated  to  the  volume  of  skim 
milk  in  Class  I  transfers  from  such 
plants;  and 

(7)  Location  adjustment  Credit  for 
butterfat  shall  be  determined  in 
accordance  with  the  procedure  outlined 
for  skim  milk  in  paragraph  (b)(1)  through 
(6)  of  this  section.  ^ 

(c)  The  Class  I  price  applicable  to 
other  source  milk  shall  be  adjusted  at 
the  rates  set  forth  in  paragraph  (a)  of 
this  section,  except  that  the  adjusted 


Class  I  price  shall  not  be  less  than  the 
Class  lU  price. 

§1106.53    Announcainent  of  ctaM  prices. 

The  market  administrator  shall 
announce  publicly  on  or  before  the  fifth 
day  of  each  month  the  Class  I  price  for 
the  following  month,  the  final  Class  II 
price  and  the  Class  in  price  for  the 
preceding  month;  and  on  or  before  the 
15th  day  of  each  month  the  tentative 
Class  0  price  for  the  following  month. 

91106.54    Equivalent  price. 

If  for  any  reason  a  price  or  pricing 
constituent  required  by  this  part  for 
computing  class  prices  or  for  other 
purposes  is  not  available  as  prescribed 
in  this  part,  the  market  administrator 
shall  use  a  price  or  pricing  constituent 
determined  by  the  Secretary  to  be 
equivalent  to  the  price  or  pricing 
constituent  that  is  required. 

Uniform  Price 

§1106.60    Handler's  value  of  milk  for 
computing  uniform  p4ce. 

For  the  purpose  of  computing  the 
uniform  price,  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  his  pool  plants  and  of 
each  handler  described  in  §  1106.9  (b) 
and  (c)  with  respect  to  milk  that  was  not 
received  at  a  pool  plant  as  follows: 

(a)  Multiply  the  pounds  of  producer 
milk  and  milk  received  from  a  handler 
described  in  §  1106.9(c]  that  were 
classified  in  each  class  pursuant  to 
SS  1106.43(8)  and  1106.44(c)  by  the 
applicable  class  prices;  and  add  the 
resulting  amounts; 

(b)  Add  the  amounts  obtained  from 
multiplying  the  pounds  of  overage 
substracted  from  each  class  pursuant  to 
S  1106.44(a)(14)  and  the  corresponding 
step  of  §  1106.44(b)  by  the  respective 
class  prices,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1106.74.  that 
are  appUcable  at  the  location  of  the  pool 
plant; 

(c)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  III  price  for  the  preceding  month 
and  the  Class  I  price  appHcable  at  the 
location  of  the  pool  plant  or  the  Class  II 
price,  as  the  case  may  be,  for  the  current 
month  by  the  hundredweight  of  skim 
milk  and  butterfat  subtracted  from  Class 
I  and  Class  II  pursuant  to  §  1106.44(a)(9) 
and  the  corresponding  step  of 

S  1106.44(b): 

(d)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  pool  plant  and  the  Class  in  price 
by  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I 
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pursuant  to  S  1106$  44(a)(7](i)  through 
(iv)  and  (vii)  and  the  corresponding  step 
of  §  1106.44(b),  excluding  receipts  of 
bulk  fluid  cream  products  from  an  other 
order  plant; 

(e)  Add  the  amount  obtained  from 
multiplying  the  difference  between  the 
Class  I  price  applicable  at  the  location 
of  the  transferor-plant  and  the  Class  III 
price  by  the  hundredweight  of  skim  milk 
and  butterfat  subtracted  from  Class  I 
pursuant  to  S  1106.44(a](7](v)  and  (vi) 
and  the  corresponding  step  of 

S  1106.44(b); 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  price  applicable 
at  the  location  of  the  nearest 
unregiUated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  [Kjunds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 

§  1106.44(a)(ll)  and  the  corresponding 
step  §  1106.44(b),  excluding  such  skim 
milk  and  butterfat  in  receipts  of  bulk 
fluid  milk  products  from  an  unregulated 
supply  plant  to  the  extent  that  an 
equivalent  amount  of  skim  milk  or 
butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
oligation  under  any  order,  and 

(g)  Subtract  for  a  handler  described  in 
§  1106.9(c)  the  amount  obtained  from 
multiplying  the  Class  III  price  for  the 
preceding  month  by  the  hundredweight 
of  skim  milk  and  butterfat  contained  in 
inventory  at  the  beginning  of  the  month 
that  was  delivered  to  another  handler's 
pool  plant  during  the  month. 

S  1 106.61    Computation  of  unifonn  price. 

The  market  administrator  shall 
compute  for  each  month  the  uniform 
price  per  hundredweight  for  milk  of  3.5 
percent  butterfat  content  as  follows: 

(a)  Combine  into  one  total  the  values 
computed  pursuant  to  S  1106.60  for  all 
handlers  who  filed  the  reports 
prescribed  in  5  1106.30  for  the  month 
and  who  made  the  payments  pursuant  to 
S  1106.71  for  the  preceding  month; 

(b)  Add  not  less  than  one-half  of  the 
unobligated  balance  in  the  producer- 
settlement  fund; 

(c)  Add  the  aggregate  of  all  minus 
location  adjustments  and  subtract  the 
aggregate  of  all  plus  location 
adjustments  computed  pursuant  to 

S  1106.75; 

(d)  Divide  the  resulting  amount  by  the 
simi  of  the  following  for  all  handlers 
included  in  these  computations; 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  Hie  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

S  1106JO(Q;  and 


(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents.  The  result  shall  be 
the  "uniform  price"  for  milk  received 
from  producers. 

§  1 106.62    Announcement  of  uniform  price 
and  iHitterfat  differential. 

The  market  administrator  shall 
annnounce  publicly  on  or  before: 

(a)  The  fifth  day  after  the  end  of  each 
month  the  butterfat  differential  for  such 
month;  and 

(b)  The  11th  day  after  the  end  of  each 
month  the  applicable  uniform  price 
pursuant  to  S  1106.61  for  such  month. 

Payments  for  Nfilk 

{  1 106.70    Producer-settlement  fund. 

The  market  administrator  shall 
establish  and  maintain  a  separate  fund 
known  as  the  "producer-settlement 
fund"  into  which  he  shall  deposit  all 
payments  made  by  handlers  pursuant  to 
5  §  1106.71. 1106.76.  and  1106.77.  and 
from  which  he  shall  make  all  payments 
pursuant  to  §§  1106.72  and  1106.77. 
except  that  payments  to  a  cooperative 
association  pursuant  to  §  1106.72  shall 
be  offset  by  any  payments  due  from 
such  cooperative  association  pursuant 
to  S  1106.71  that  have  not  been  received 
by  the  market  administrator. 

S  1 106.71    Payments  to  the  producer* 
settlement  fund. 

(a)  Subject  to  paragraph  (d)  of  this 
section,  each  handler  shall  pay  to  the 
market  administrator  on  or  before  the 
14th  day  after  the  end  of  the  month  the 
amount,  if  any,  by  which  the  amount 
specified  in  paragraph  (a)(l]  of  this 
section  exceeds  the  amotmt  specified  in 
paragraph  (a)(2)  of  this  section: 

(1)  The  total  value  of  milk  of  the 
handler  for  such  month  as  determined 
pursuant  to  S  1106.6a 

(2)  The  sum  of: 

(i)  The  value  at  the  uniform  price,  as 
adjusted  pursuant  to  §  1106.75,  of  such 
handler's  receipts  of  producer  milk  and 
milk  received  from  handlers  pursuant  to 
S  1106.9(c).  In  the  case  of  a  cooperative 
association  which  is  a  handler,  less  than 
the  amount  due  from  other  handlers 
pursuant  to  S  1106.73(d),  exclusive  of 
differential  butterfat  values;  and 

(ii)  The  value  at  the  imiform  price 
applicable  at  the  location  of  the  plant 
from  which  received  of  other  source 
milk  for  which  a  value  is  computed 
pursuant  to  §  1106.60(f). 

(b)  Subject  to  paragraph  (d)  of  this 
section,  each  person  who  operated  a 
plant  that  was  regulated  during  such 
month  under  an  order  providing  for 
individual-handler  pooling  shall  pay  to 
the  market  administrator  on  or  before 
the  25th  day  after  the  end  of  each  month 
an  amount  computed  as  follows: 


(1)  Determine  the  quantity  of 
reconstituted  skim  milk  in  filled  milk  in 
route  disposition  from  such  plant  in  the 
marketing  area  which  was  allocated  to 
Class  I  at  such  plant  If  there  is  such 
route  disposition  from  such  plant  in 
marketing  areas  regulated  by  two  or 
more  marketwide  pool  orders,  the 
reconstituted  skim  milk  allocated  to 
Class  I  shall  be  prorated  to  each  order 
according  to  such  route  disposition  in 
each  marketing  area;  and 

(2)  Compute  the  value  of  the 
reconstituted  skim  milk  assigned  in 
paragraph  (b)(1)  of  this  section  to  route 
disposition  in  this  marketing  area  by 
multiplying  the  quantity  of  such  skim 
milk  by  the  difference  between  the 
Class  I  price  under  this  part  that  is 
applicable  at  the  location  of  the  other 
order  plant  (but  not  to  be  less  than  the 
Class  III  price)  and  the  Class  IQ  price. 

(c)  Any  handler  who  the  maricet 
administrator  determines  was  more  than 
3  days  late  in  making  any  payment 
obligation  under  Part  1106  shall  pay  to 
the  market  administrator  the  amount  the 
handler  would  have  otherwise  been 
required  to  pay  to  producers  and 
cooperative  associations  pursuant  to 

i  1106.73.  Payment  shall  be  made  to  the 
maricet  administrator  on  or  before  the 
day  prior  to  the  dates  specified  in 
§  1106.73  and  such  payments  shall 
continue  until  the  handler  has  met  all 
payment  obligations  for  3  consecutive 
months. 

(d)  The  following  conditions  shall 
apply  with  respect  to  payments 
prescribed  in  paragraphs  (a),  (b)  and  (c) 
of  this  section: 

(1)  Payments  to  the  market 
administrator  shall  be  deemed  not  to 
have  been  made  until  such  payments 
have  been  received  by  the  maricet 
adminisfrator. 

(2)  If  the  date  by  which  payments 
must  be  received  by  the  market 
administrator  falls  on  a  Saturday  or 
Sunday  or  any  day  that  is  a  national 
hoUday.  payments  shall  not  be  due  until 
the  next  day  on  which  the  market 
adminisfrator's  office  is  open  for  public 
business. 

(3)  Payments  due  the  market 
administrator  from  a  cooperative 
association  handler  may  be  offset  by 
payments  determined  by  the  market 
administrator  to  be  due  the  cooperative 
association  pursuant  to  S  1106.73  (b)  and 
(d). 

$1106.72    Payments  from  tite  producer* 
settlement  fund. 

(a)  On  or  before  the  15th  day  after  the 
end  of  each  month  the  market 
administrator  shall  pay  to  each  handler 
except  one  making  payment  pursuant  to 
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S  1106.71(c)  the  amount,  if  any.  by  which 
the  amount  computed  pursuant  to 
S  1106.71(a)(2)  exceeds  the  amount 
computed  pursuant  to  §  1106.71(a)(1). 

(b)  If  the  market  admiiristrator 
received  payment  from  a  handlers) 
pursuant  to  §  1106.71(c),  he  shall 
distribute  such  amount  plus  any  amount 
due  such  handler(8)  piu^uant  to 
paragraph  (a)  of  this  section  to 
producers  and  to  cooperative 
associations  In  the  same  manner  as 
provided  in  (  1106.73.  In  the  event  the 
handler  fails  to  transmit  the  total 
amount  due,  the  market  administrator 
shall  reduce  uniformly  the  payments  due 
to  producers  of  such  handler  and 
complete  such  payments  when  the 
remaining  amount  is  received. 

(c)  If  at  any  time  the  balance  in  the 
producer-settlement  fund  is  insufficient 
to  make  all  payments  pursuant  to 
paragraph  (a)  of  this  section,  the  market 
administrator  shall  reduce  uniformly 
such  payments  and  shall  complete  such 
payments  as  soon  as  the  appropriate 
funds  are  available. 

91106.73    Payments  to  producers  and  to 
cooporattv*  associations. 

(a)  Except  as  provided  in  §  1106.71(c) 
and  paragraphs  (b).  (d)  and  (f)  of  this 
section,  each  handler  shall  make 
payment  to  each  producer  from  whom 
milk  is  received  during  the  month  as 
follows: 

(l)(i)  On  or  before  the  last  day  of  each 
month  of  March  through  ]uly  to  each 
producer  who  did  not  discontinue 
shipping  milk  to  such  handler  before  the 
25th  day  of  the  month,  an  amount  equal 
to  not  less  than  the  previous  month's 
Class  III  price  multipied  by  the 
hundredweight  of  milk  received  from 
such  producer  during  the  Rist  15  days  of 
the  month,  less  proper  deductions 
authorized  in  writing  by  the  producer, 
provided  that  the  deductions  do  not 
exceed  the  value  of  the  milk  received 
during  the  partial  payment  period  and 
the  handler  has  paid  such  deductions  to 
assignees  by  the  date  payment  is 
otherwise  due  the  producer. 

(ii)  On  or  before  the  last  day  of  each 
month  of  August  through  February  to 
each  producer  who  did  not  discontinue 
shipping  milk  to  such  handler  before  the 
25th  day  of  the  month,  an  amount  equal 
to  not  less  than  the  previous  month's 
Class  III  price  plus  $1.00,  and  further 
adjusted  by  the  zone  or  location 
adjustment  applicable  at  the  receiving 
plant  multiplied  by  the  hundredweight 
of  milk  received  from  such  producer 
during  the  Erst  15  days  of  the  month, 
less  proper  deductions  authorized  in 
writing  by  the  producer  from  whom  the 
handler  received  milk,  except  that  the 
amount  deducted  shall  not  exceed  the 


value  of  the  milk  received  during  the 
partial  payment  period  and  provided 
that  the  handler  has  paid  such 
deductions  to  assignees  by  the  date 
payment  is  otherwise  due  the  producer, 

(2^  On  or  before  the  17th  day  of  the 
following  month,  an  amount  equal  to  not 
less  than  the  appropriate  uniform  price 
adjusted  by  the  butterfat  differential  and 
location  adjustments  to  producers 
multiplied  by  the  hundredweight  of  milk 
received  from  such  producer  during  the 
month,  subject  to  the  following 
adjustments: 

(i)  Less  payments  made  to  such 
producer  pursuant  to  paragraph  (a)(1)  of 
this  section: 

(ii)  Less  deductions  for  marketing 
services  made  pursuant  to  §  1106.86; 

(iii)  Plus  or  minus  adjustments  for 
errors  made  in  previous  payments  made 
to  such  producer  and 

(iv)  Less  proper  deductions  authorized 
in  writing  by  such  producer,  provided 
that  the  deductions  do  not  exceed  the 
value  of  the  milk  received  during  the 
final  payment  period  and  the  handler 
has  paid  such  deductions  to  assignees 
by  the  date  payment  is  otherwise  due  to 
the  producer  Provided  That  if  by  such 
date  such  handler  has  not  received  full 
payment  from  the  market  administrator 
pursuant  to  i  1106.72(a)  for  such  month, 
he  may  reduce  pro  rata  his  payments  to 
producers  by  not  more  than  the  amount 
of  such  underpayment.  Payments  to 
producers  shall  be  completed  thereafter 
not  later  than  the  date  for  making 
payments  pursuant  to  this  paragraph 
next  following  after  the  receipt  of  the 
balance  due  from  the  market 
administrator. 

(b)  Except  as  provided  in  paragraph 
(f)  of  this  section,  in  the  case  of  a 
cooperative  association  which  the 
market  administrator  determines  is 
authorized  by  those  producers  for  whom 
it  markets  milk  to  collect  payment  for 
their  milk  and  which  has  so  requested 
any  handler  in  writing,  such  handler 
other  than  one  specified  in  {  1106.71(c) 
shall  on  or  before  the  2nd  day  prior  to     ' 
the  date  on  which  payments  are  due 
individual  producers  pay  the 
cooperative  association  for  milk 
received  during  the  month  from  those 
producers  from  whom  it  markets  milk  as 
determined  by  the  market  administrator 
an  amount  equal  to  not  less  than  the 
amount  due  such  producers  as 
determined  pursuant  to  paragraph  (a]  of 
this  section. 

(c)  In  making  payments  to  producers 
pursuant  to  paragraph  (a)  of  this  section, 
or  to  a  cooperative  association  pursuant 
to  paragraph  (b)  of  this  section,  each 
handler  shall  furnish  such  producer  or 
cooperative  association  with  respect  to 
each  of  the  producers  for  whom  it 


markets  milk  and  from  whom  the 
handler  received  milk  during  the  month, 
a  written  statement  showing: 

(1)  The  identity  of  the  handler  and  the 
producer  and  the  month  to  which  the 
payment  applies; 

(2)  The  total  pounds,  and,  with  respect 
to  final  payments,  the  average  butterfat 
content  of  the  milk  for  which  payment  is 
being  made; 

(3)  The  minimum  rate  of  payment 
required  by  the  order  and  the  rate  of 
payment  used  if  such  rate  is  other  than 
the  applicable  minimum  rate; 

(4)  "The  amoimt  and  nature  of  any 
deductions  from  the  amount  otherwise 
due  the  producer  and 

(5)  The  net  amount  of  payment  to  the 
producer. 

(d)  Except  as  provided  in  S  1106.71(c) 
and  paragraph  (f)  of  this  section,  each 
handler  pursuant  to  9  1106.9(a)  who 
receives  milk  from  a  cooperative 
association  as  a  handler  pursuant  to 

§  1106.9(c),  including  the  milk  of 
producers  who  are  not  members  of  such 
association,  and  who  the  market 
administrator  determines  have 
authorized  such  cooperative  association 
to  collect  payment  for  their  milk,  shall 
pay  such  cooperative  for  such  milk  as 
follows: 

(1)  On  or  before  the  2nd  day  prior  to 
the  last  day  of  the  month  for  milk 
received  during  the  first  15  days  of  the 
month,  not  less  than  the  applicable 
partial  payment  rate  specified  for  such 
month  in  paragraph  (a)(1)  of  this  section; 
and 

(2)  On  or  before  the  15th  day  of  the 
following  month  for  milk  received  during 
the  month,  not  less  than  the  uniform 
price  as  adjusted  pursuant  to  {§  1106.74 
and  1106.75  less  any  payments  made 
pursuant  to  paragraph  (a)(1)  of  this 
section. 

(e)  Except  as  provided  in  S  1106.71(c}, 
each  handier  who  received  bulk  fluid 
milk  or  bulk  fluid  cream  products  from  a 
pool  plant  operated  by  a  cooperative 
association  shall  pay  the  following 
amounts  for  such  products  to  the 
cooperative  association: 

(1)  On  or  before  the  2nd  day  prior  to 
the  last  day  of  each  month,  an  amount 
determined  by  multiplying  such  receipts 
during  the  first  15  days  of  the  month  by 
the  applicable  partial  payment  rate 
specified  for  such  month  in  paragraph 
(a)(1)  of  this  section.  If  the  handler  so 
elects,  such  price  may  be  adjusted  by 
the  butterfat  differential  specified  in 

§  1106.74  for  the  preceding  month. 

(2)  On  or  before  the  15th  day  after  the 
end  of  each  month,  an  amount 
determined  by  multiplying  the  quantity 
of  such  receipts  during  the  month  that 
was  classified  in  each  class  pursuant  to 
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S  1106.42(a)  by  the  applicable  class 
price,  as  adjusted  by  the  butterfat 
differential  specified  in  §  1106.74,  less 
any  payments  made  by  the  handler 
pursuant  to  paragraph  (e)(1)  of  this 
section  for  such  month.  For  the  purpose 
of  such  computation,  the  applicable 
Class  I  price  shall  be  the  Class  I  price 
applicable  at  the  transferee  plant 
including  the  applicable  administrative 
assessment  rate. 

(f)  If  the  application  of  S  1108.71(d)(2} 
results  in  a  delay  in  payment  by  the 
market  administrator  to  handlers,  the 
payments  prescribed  in  paragraph  (a), 
(b)  and  (d)  of  this  section  may  be 
delayed  by  the  same  number  of  days. 

(g)  If  the  market  administrator  does 
not  receive  the  full  payment  required  of 
a  handler  pursuant  to  §  1106.71(c).  he 
shall  reduce  uniformly  per 
himdredweight  the  payments  due 
producers  and  cooperative  associations 
for  their  milk  received  by  such  handler 
by  a  total  amount  not  in  excess  of  the 
amount  due  from  such  handler.  The 
market  administrator  shall  complete 
such  payments  on  or  before  the  next 
date  for  making  payments  pursuant  to 
this  section  following  the  date  on  which 
the  remaining  payment  is  received  from 
such  handler. 

{1106.74    Buttsrfat  (MffarMitM. 

For  milk  containing  more  or  leas  than 
3.5  percent  butterfat,  the  uniform  price 
shall  be  increased  or  decreased, 
respectively,  for  each  one-tenth  percent 
butterfat  variation  from  3.5  percent  by  a 
butterfat  differential,  rounded  to  the 
nearest  one-tenth  cent,  which  shall  be 
0.115  times  the  simple  average  of  the 
wholesale  selling  prices  (using  the 
midpoint  of  any  price  range  as  one 
price)  of  Grade  A  (92-score)  bulk  butter 
per  pound  at  Chicago,  as  reported  by  the 
Department  for  the  month. 

§1106.75    Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

(a)  In  making  payments  required 
pursuant  to  S  1106.73,  the  uniform  price 
computed  pursuant  to  S  1106.61  shall  be 
adjusted  by  the  amounts  set  forth  in 

§  1106.52  according  to  the  location  of  the 
plant  where  the  milk  being  priced  was 
received. 

(b)  For  the  purpose  of  computations 
pursuant  to  §§  1106.71  and  1106.72.  the 
uniform  price  shall  be  adjusted  by  the 
amount  set  forth  in  §  1106.52  that  is 
applicable  at  the  location  of  the  nonpool 
plant  from  which  the  milk  was  received 
(except  that  the  adjusted  uniform  price 
shall  not  be  less  than  the  Class  III  price). 


S  1106.76    Payments  by  a  handter 
operating  a  partially  regulated  distrllMitIng 
ptanl 

Each  handler  who  operates  a  partially 
regulated  distributing  plant  shall  pay  on 
or  before  the  25th  day  after  the  end  of 
the  month  to  the  market  administrator 
for  the  producer-settlement  fund  the 
amount  computed  pursuant  to  paragraph 

(a)  of  this  section.  If  the  handler  submits 
pursuant  to  {  1106.30(b)  and  S  1106.31(b) 
the  information  necessary  for  making 
the  computations,  such  handler  may 
elect  to  pay  in  lieu  of  such  payment  the 
amount  computed  pursuant  to  paragraph 

(b)  of  this  section: 

(a)  The  payment  under  this  paragraph 
shall  be  the  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  pounds  of  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing  plant; 

(2)  Subtract  Uie  pounds  of  fluid  milk 
products  received  at  the  partially 
regulated  distributing  plant: 

(i)  As  Class  I  milk  from  pool  plants 
and  other  order  plants,  except  that 
subtracted  under  a  similar  provision  of 
another  Federal  milk  order  and 

(ii)  From  another  nonpool  plant  that  is 
not  an  other  order  plant  to  the  extent 
that  an  equivalent  amount  of  fluid  milk 
products  disposed  of  to  such  nonpool 
plant  by  handlers  fully  regulated  under 
any  Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used  as 
an  offset  for  any  other  payment 
obligation  under  any  order; 

(3)  Subtract  the  pounds  of 
reconstituted  skim  ipilk  in  route 
disposition  in  the  marketing  area  from 
the  partially  regulated  distributing  plant; 

(4)  Multiply  the  remaiiyng  pounds  by 
the  difference  between  the  Class  I  price 
and  the  uniform  price,  both  prices  to  be 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant  (except  that 
the  Class  I  price  and  uniform  price  shall 
not  be  less  than  the  Class  III  price);  and 

(5)  Add  the  amount  obtained  from 
multiplying  the  pounds  of  reconstituted 
skim  milk  specified  in  paragraph  (a)(3) 
of  this  section  by  the  difference  between 
the  Class  I  price  applicable  at  the 
location  of  the  partially  regulated 
distributing  plant  (but  not  to  be  less  than 
the  Class  III  price)  and  the  Class  III 
price. 

(b)  The  payment  imder  this  paragraph 
shall  be  the  amount  resulting  from  the 
following  computations: 

(1)  Determine  the  value  that  would 
have  been  computed  pursuant  to 
S  1106.60  for  the  partially  regulated 
distributing  plant  if  the  plant  had  been  a 
pool  plant,  subject  to  the  following 
modifications: 

(i)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  the  partially 


regulated  distributing  plant  from  a  pool 
plant  or  an  other  order  plant  shall  be 
allocated  at  the  partially  regulated 
distributing  plant  to  the  same  class  in 
which  such  products  were  classified  at 
the  fully  regulated  plant; 

(ii)  Fluid  milk  products  and  bulk  fluid 
cream  products  transferred  from  the 
partially  regulated  distributing  plant  to  a 
pool  plant  or  an  other  order  plant  shall 
be  classified  at  the  partially  regulated 
distributing  plant  in  the  class  to  which 
allocated  at  the  fully  regulated  plant 
Such  transfers  shall  be  allocated  to  the 
extent  possible  to  those  receipts  at  the 
partially  regulated  distributing  plant 
from  pool  plants  and  other  order  plants 
that  are  classified  in  the  corresponding 
class  pursuant  to  paragraph  (b)(l)(i)  of 
this  section.  Any  such  transfers 
remaining  after  the  above  allocation 
which  are  classified  in  Class  I  and  for 
which  a  value  is  computed  for  the 
handler  operating  the  partially  regulated 
distributing  plant  piuvuant  to  S  1106.60 
shall  be  priced  at  the  uniform  price  (or 
at  the  weighted  average  price  if  such  is 
provided)  of  the  respective  order 
regulating  the  handling  of  milk  at  the 
transferee-plant,  with  such  uniform  price 
adjusted  to  the  location  of  the  nonpool 
plant  (but  not  to  be  less  than  the  lowest 
class  price  of  the  respective  order), 
exept  that  transfers  of  reconstituted 
skim  milk  in  filled  milk  shall  be  priced  at 
the  lowest  class  price  of  the  respective 
order;  and 

(iii)  If  the  operator  of  the  partially 
regulated  distributing  plant  so  requests, 
the  value  of  milk  determined  pursuant  to 
S  1106.60  for  such  handler  shall  include, 
in  lieu  of  the  value  of  other  source  milk 
specified  in  §  1106.60(f)  less  the  value  of 
such  other  source  milk  specified  in 
§  1106.71(a][2)(u),  a  value  of  milk 
determined  pursuant  to  S  1106.60  for 
each  nonpool  plant  that  is  not  an  other 
order  plant  which  serves  as  a  supply 
plant  for  such  partially  regulated 
distributing  plant  by  making  shipments 
to  the  partially  regiilated  distributing 
plant  during  the  month  equivalent  to  the 
requirements  of  {  1106.7(b)  subject  to 
the  following  conditions: 

[a]  The  operator  of  the  partially 
regulated  distributing  plant  submits  with 
its  reports  filed  pursuant  to  S  S  1106.30(b) 
and  1106.31(b)  similar  reports  for  each 
such  nonpool  supply  plant; 

[b]  The  operator  of  such  nonpool 
supply  plant  maintains  books  and 
records  showing  the  utilization  of  all 
skim  milk  and  butterfat  received  at  such 
plant  which  are  made  available  if 
requested  by  the  market  administrator 
for  verification  purposes;  and 

[c]  The  value  of  milk  determined 
pursuant  to  S  1106.60  for  such  nonpool 
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supply  plant  shall  be  determined  in  the 
same  manner  prescribed  for  computing 
the  obligation  of  such  partially  regulated 
distributing  plant;  and 

(2)  From  the  partially  regulated 
distributing  plant's  value  of  milk 
computed  pursuant  to  paragraph  (b)(1) 
of  this  section,  subtract: 

(i)  The  gross  payments  by  the 
operator  of  such  partially  regulated 
distributing  planC  adjusted  to  a  3.5 
percent  butterfat  basis  by  the  butterfat 
differential  specified  in  S  1106.74,  for 
milk  received  at  the  plant  during  the 
month  that  would  have  been  producer 
milk  if  the  plant  had  been  fully 
regulated; 

(ii)  If  paragraph  (b)(l)(iii)  of  this 
section  applies,  the  gross  payments  by 
the  operator  of  such  nonpool  supply 
plant,  adjusted  to  a  3.5  percent  butterfat 
basis  by  the  butterfat  differential 
specified  in  9  1106.74,  for  milk  received 
at  the  plant  during  the  month  that  would 
have  been  producer  milk  if  the  plant  had 
been  fully  regulated;  and 

(iii)  The  payments  by  the  operator  of 
the  partially  regulated  distributing  plant 
to  the  producer-settlement  fund  of 
another  order  under  which  such  plant  is 
also  a  partially  regulated  distributing 
plant  and  like  payments  by  the  operator 
of  the  nonpool  supply  plant  if  paragraph 
(b)(l)(iii)  of  this  section  applies. 

S  1106.77    AdKwtnwnt  of  accounts. 

Whenever  audit  by  the  market 
administrator  of  any  handler's  reports, 
books,  records,  or  accounts  discloses 
adjustments  to  be  made,  for  any  reason, 
which  results  in  monies  due  the  market 
administrator  from  such  handler,  the 
market  administrator  shall  promptly 
notify  such  handler  of  any  such  amount 
due,  and  payment  thereof  shall  be  made 
on  or  before  the  next  date  for  making 
payment  set  forth  in  the  provision  under 
which  the  error  occurred.  Any  monies 
found  to  be  due  a  handler  from  the 
market  administrator  shall  be  paid 
promptly  to  such  handler,  except  that 
the  market  administrator  shall  offset 
any  monies  due  a  handler  against 
monies  due  from  such  handler. 
Whenever  verification  by  the  market 
administrator  of  the  payment  by  a 
handler  to  any  producer  or  cooperative 
association  for  milk  received  by  such 
handler  discloses  payment  of  less  than 
is  required  pursuant  to  S  1106.73,  the 
handler  shall  pay  such  balance  due  such 
producer  or  cooperative  association  not 
later  than  the  time  of  making  payment  to 
producers  or  cooperative  associations 
next  following  such  disclosure. 

91KM.78    CtwrgM  on  overthM  accounts. 

Any  unpaid  obligation  of  a  handler 
pursuant  to  iS  1106.71, 1106.73, 1106.76. 


1106.77, 1106.85.  or  1106.86  shall  be 
increased  1  percent  beginning  on  the 
first  day  after  the  due  date,  and  on  the 
same  day  of  each  subsequent  month 
until  such  obligation  is  paid,  subject  to 
the  following  conditions: 

(a)  The  amounts  payable  pursuant  to 
this  section  shall  be  computed  monthly 
on  each  unpaid  obligation,  which  shaU 
include  any  unpaid  charges  previously 
computed  pursufint  to  this  section;  and 

(b)  For  the  purpose  of  this  section,  any 
obligation  that  was  determined  at  a  date 
later  than  prescribed  by  the  order 
because  of  a  handler's  failure  to  submit 
a  report  to  the  market  administrator 
when  due  shall  be  considered  to  have 
been  payable  by  the  date  it  would  have 
been  due  if  the  report  had  been  filed 
when  due. 

(c)  All  monies  collected  pursuant  to 
this  section  shall  be  paid  to  the 
administrative  assessment  fund 
maintained  by  the  market  administrator. 

Administrative  Assessment  and 
Marketing  Service  Deduction 

9  1 106.85    Assessment  for  order 


As  his  pro  rata  share  of  the  expense  of 
administration  of  the  order,  each 
handler  shall  pay  to  the  market 
administrator  on  or  before  the  15th  day 
after  the  end  of  the  month  6  cents  per 
hundredweight  or  such  lesser  amoimt  as 
the  Secretary,  may  prescribe  with 
respect  to: 

(a)  Receipts  of  producer  milk 
(including  such  handler's  own 
production)  other  than  such  receipts  by 
a  handler  described  in  9  1106.9(c)  that 
were  deUvered  to  pool  plants  of  other 
handlers  or  held  in  inventory  at  the  end 
of  the  month; 

(b)  Receipts  from  a  handler  described 
in  9  1106.9(c); 

(c)  Other  source  milk  allocated  to 
Class  I  pursuant  to  9  1106.44(a)  (7)  and 
(11)  and  the  corresponding  steps  of 

9  1106.44(b),  except  such  other  source 
milk  that  is  excluded  from  the 
computations  pursuant  to  9  1106.60  (d) 
and  (f); 

(d)  Route  disposition  from  a  partially 
regulated  distributing  plant  in  Uie 
marketing  area  that  exceeds  the  skim 
milk  and  butterfat  specified  in 

9  1106.76(a)(2). 

91106.86    Dsductlon  for  marketing 
sefvlcss. 

(a)  Except  as  set  forth  in  paragraph  (b) 
of  this  section,  each  handier,  in  making 
payments  to  producers  pursuant  to 
9  1106.73,  shall  deduct  7  cents  per 
hundredweight  or  such  lesser  amount 
as  the  Secretary  may  prescribe,  with 
respect  to  the  milk  of  such  producer 
(except  a  handler's  own  farm 


production)  for  whom  the  marketing 
services  set  forth  in  this  paragraph  are 
not  being  performed  by  a  cooperative 
association  as  determined  by  the 
Secretary.  Each  handlier  making  such 
deductions  shall  pay  the  deductions  to 
the  market  administrator  on  or  before 
the  16th  day  after  the  end  of  the  month. 
The  monies  shall  be  used  by  the  maiiiet 
administrator  to  verify  or  establish 
weights,  samples  and  tests  of  producer 
milk  and  provide  producers  with  market 
information.  The  services  shall  be  "^ 
performed  by  the  market  administrator 
or  an  agency  engaged  by  and 
responsible  to  him. 

(b)  In  the  case  of  producers  for  whom 
a  cooperative  association  is  actually 
performing  the  services  set  forth  in 
paragraph  (a)  of  this  section,  each 
handler  shall  make,  in  lieu  of  the 
deduction  specified  in  paragraph  (a)  of 
this  section,  such  deductions  from  the 
payments  to  be  made  to  such  producers 
as  may  be  authorized  by  the       ^ 
membership  agreement  or  marketing 
contract  between  such  cooperative 
association  and  such  producers,  and  on 
or  before  the  15th  day  after  the  end  of 
each  month,  pay  such  deduction  to  the 
cooperative  association  rendering  such 
services  accompanied  by  a  statement 
showing  the  quantity  of  milk  for  which 
such  deduction  was  computed  for  each 
such  produer. 

PART  1126-MIIJC  IN  TEXAS 
MARKETING  AREA 

1.  In  9  1126.2.  a  new  heading.  Zone  1- 
A,  and  a  listing  of  counties  thereunder 
is  added  immediately  following  the 
counties  listed  under  Zone  1  and  prior  to 
the  heading  Zone  2  to  read  as  follows: 

9  1 126.2    Texas  martcsMng  area. 


Zone  1-A 

Archer.  Baylor,  Qay.  Hardeman.  Montague, 
Wichita  and  Wilbarger. 


2.  In  9  1126.52(a)(1).  a  new  provision  is 
added  immediately  following  "Zone  1 
...  No  Adjustment"  to  read  as  follows: 

91126.52    Plant  location  a<4ustnMnto  for 


(a)* 
(1)* 


Zona  1 

Zam1-A_ 


hundredwvighl 


No  adjustment 
MtaM  12  < 
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3.  In  §  1126.52(a)(2),  all  of  the 
provisions  contained  in  subdivision  (iii) 
are  removed. 

PART  1132— MILX  IN  TEXAS 
PANHANDLE  MARKETING  AREA 

Section  1132.2  is  revised  to  read  as 
follows: 

S  1 132.2    Texas  Panttandie  marketing  area. 

"Texas  Panhandle  marketing  area," 
hereinafter  called  the  "marketing  area." 
means  all  of  the  territory  within  the 
counties  of  Armstrong,'  Briscoe.  Carson. 
Childress.  CoUingsworth,  Dallam,  Deaf 
Smith,  Donley,  Gray,  Hall,  Hansford. 
Hartley,  Hemphill,  Hutchinson,  Moore. 
Oldham,  Ochiltree,  Potter.  Randall, 
Roberts,  Sherman,  Swisher,  and 
Wheeler,  all  in  the  State  of  Texas. 

List  of  Subjects  in  7  CFR  Parts  1106. 
1126, 1132 

Milk  Marketing  Orders.  Milk.  Dairy 
Products. 

Signed  at  Washington,  D.C.  on  May  12. 
1982. 

William  T.  Manley, 

Deputy  Administrator,  Manketing  Program 
Operations. 

Il-K  Doc.  U--1342S  Filed  5-l»-82;  8:4£  afn| 
BiUJMG  CODE  3410-02-M 
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Part  III 

Department  of 
Commerce 

Patent  and  Trademark  Office 


Reissue,  Reexamination,  Protest  and 
Examination  Procedures  in  Patent  Cases 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

37  CFR  Part  1 

Reissue,  Reexamination,  Protest  and 
Examination  Procedures  in  Patent 
Cases 

AQENCY:  Patent  and  Trademark  Office, 

Commerce. 

action:  Final  rule. 

summary:  The  Patent  and  Trademark 
Office  is  amending  the  rules  of  practice 
in  patent  cases  (1)  to  eliminate 
consideration  of  the  so-called  "no 
defect"  reissue  applications,  (2]  to  limit 
the  participation  by  protestors  during 
the  examination  of  patent  applications, 
(3]  to  reject  and  permit  appeal  to  the 
Board  of  Appeals  for  failure  to  comply 
with  the  duty  of  disclosure  rather  than 
striking  applications  without  appeal 
rights,  and  (4)  to  clarify  the  interface 
between  patent  application  examination 
and  patent  reexamination  in  certain 
areas.  These  changes  are  intended  to  (1) 
reduce  the  prosecution  costs  of  patent 
appUcants,  and  [2]  permit  some  of  the 
Patent  and  Trademark  Office  resources 
now  devoted  to  consideration  of  the  so* 
called  "no  defect"  reissue  applications, 
and  to  extensive  peirticipation  by 
protestors  during  application 
examination,  to  be  directed  toward 
reduction  of  the  backlog  of  pending 
patent  applications.  The  changes  are 
also  intended  to  provide  for  review  by 
the  Board  of  Appeals  of  duty  of 
disclosure  issues  which  arise  during 
patent  application  examination.  The  rule 
changes  are  further  intended  to  clarify 
fhe  interface  between  the  duty  of 
disclosure  during  patent  application 
examination  and  the  duty  of  disclosure 
during  patent  reexamination,  as  well  as 
the  treatment  of  concurrent  reissue  and 
reexamination  proceedings  on  the  same 
patent. 

EFFECTIVE  DATE:  July  1,  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.  Franklin  Burnett  by  telephone  at 
(703)  557-3054  or  by  mail  marked  to  his 
attention  and  addressed  to  the 
Commissioner  of  Patents  and 
Trademarks,  Washington,  D.C.  20231. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  notice.of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
November  10, 1981.  at  46  FR  55666-55672 
and  in  the  Official  Gazette  on  December 
8, 1981.  at  1013  O.G.  19-25.  An  oral 
hearing  was  held  on  February  4, 1982. 
Forty-two  written  letters  and  statements 
were  submitted.  Fourteen  persons 


testified  at  the  oral  hearing  which 
resulted  in  113  pages  of  testimony. 
Consideration  was  also  given  to  the 
comments  presented  at  the  oral  hearing 
on  April  16, 1981.  relating  to  the 
proposed  rules  for  implementing  patent 
reexamination. 

Objectives  of  Rule  Change 

The  rule  change  is  designed  to  adopt 
and  implement  suggestions  from 
members  of  the  public  for  changes  in 
patent  examination  practice  considered 
desirable  in  light  of  the  implementation 
of  statutory  patent  reexamination, 
contained  in  Public  Law  96-517.  Many  of 
the  persons  who  commented  in  writing 
and  at  the  hearing  held  on  April  16, 1981, 
on  the  proposed  rules  for  implementing 
patent  reexamination  favored 
modification  of  patent  examination  rules 
as  amended  herein.  This  rule  change  is 
designed  to  implement  the  suggestions 
received  and,  in  particular,  to  reduce  the 
prosecution  costs  of  patent  applicants 
by  limiting  the  amount  of  participation 
by  protestors  during  the  patent 
application  examination  process. 

The  rule  change  also  seeks  to  reduce 
the  amount  of  time  required  by  the 
Patent  and  Trademark  Office  to 
examine  protested  applications  by 
limiting  protestor  participation.  The 
technical  expertise  of  the  Patent  and 
Trademark  Office  will  continue  to  be 
available  to  make  determinations  of 
patentability  on  the  basis  of  prior  art 
and  related  facts  on  an  ex  parte  basis. 
However,  the  patent  examiners  in  the 
Office  are  not  trained  as  hearing 
examiners  and  have  no  substantial 
experience  in  handling  infer  partes 
matters.  Under  the  rule  change, 
protestor  participation  will  be  limited  to 
the  filing  of  papers  in  opposition  to  the 
grant  of  a  patent  with  no  Office 
communications  to  the  protestor 
resulting  therefrom  beyond  an 
acknowledgment  of  receipt  of  a  protest 
or  petition  to  strike  in  reissue 
applications.  The  opportunity  to 
comment  on  Office  actions  and 
applicants'  responses  is  eliminated.  The 
rule  change  also  intends  to  accomplish 
these  purposes  by  eliminating  the 
consideration  of  reissue  applications  not 
initially  presented  to  correct  defects 
pursuant  to  35  U.S.C.  251. 

The  rule  change  is  also  designed  to 
provide  for  review  by  the  Board  of 
Appeals  of  duty  of  disclosure  issues 
which  arise  during  patent  application 
examination.  This  is  accomplished  by 
amending  9  1.56(d}  to  provide  that  the 
claims  in  an  application  be  rejected  if 
upon  examination  pursuant  to  35  U.S.C. 
131  and  132  it  is  found  that  applicant  is 
not  "entiUed  to  a  patent  under  the  law" 
because  of  fraud  or  a  violation  of  the 


duty  of  disclosure.  The  rejection  would 
be  made  under  the  same  conditions  and 
circumstances  previously  used  to  strike 
an  application,  i.e..  "clear  and 
convincing  evidence"  of  fraud  or  any 
violation  of  the  duty  of  disclosure 
through  bad  faith  or  gross  negligence. 
The  stahite.  35  U.S.C.  131,  provides  for 
examination  of  an  application  "and  if  on 
such  examination  it  appears  that  the 
applicant  is  entitied  to  a  patent  under 
the  law.  the  Commissioner  shall  issue  a 
patent*  *  *"  Section  132  of  Title  35, 
United  States  Code,  makes  provision  for 
the  rejection  of  a  claim  for  a  patent  as  a 
result  of  the  examination  directed  by  35 
U.S.C.  131.  While  questions  of  fraud  and 
violations  of  the  duty  of  disclosure  have 
historically  been  dealt  with  by  the 
Commissioner  through  the  mechanism  of 
stinking  the  affected  application,  there  is 
no  statutory  requirement  that  the 
Commissioner  act  in  that  manner. 
Clearly  the  Commissioner  can  choose 
how.  and  by  whom,  the  examination 
directed  by  35  U.S.C.  131  can  be  made. 
35  U.S.C.  132  authorizes  a  rejection  in 
those  circumstances  where  applicant  is 
not  "entitled  to  a  patent  under  the  law." 
The  rule  change  simply  modifies  the 
mechanism  and  procedures  which  the 
Commissioner  will  use  where  the 
apphc^nt  is  not  "entitied  to  a  patent 
under  the  law"  because  of  failures  to 
comply  with  §  1.56(d). 

The  rule  change  is  also  designed  to 
clarify  the  interface  between  patent 
application  examination  and  patent 
reexamination  in  certain  areas.  The  two 
areas  involved  are  duty  of  disclosure 
and  concurrent  proceedings  involving  a 
patent  under  reexamination  and  for 
which  a  reissue  application  has  been 
filed. 

Sections  1.56. 1.106, 1.175. 1.193. 1.291, 
1.555, 1.565.  and  1.570  are  amended  to 
accomplish  the  purpose}  indicated 
above. 

Discussion  of  Specific  Rules 

Access  and  Publication  of  Reissue 
Applications 

The  changes  proposed  in  S  l.H  are 
not  being  adopted  since  only  one  of  the 
twenty-two  comments  favored  the 
changes. 

The  publication  of  notices  of  the  filing 
of  reissues  and  provisions  for  public 
access  to  reissues  will  therefore 
continue  as  at  present.  Such  publication 
eliminates  the  need  for  interested 
members  of  the  public  to  periodically 
monitor  the  patent  files  to  determine  if  a 
reissue  application  has  been  filed. 
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Amendments  to  §  1.56 

A  large  majority  of  the  comments 
supported  the  amendments  to  §  1.56.  A 
number  of  comments  questioned  the 
advisabihty  of  having  relatively 
inexperienced  or  non-attomey 
examiners  handle  questions  of  fraud  or 
violation  of  the  duty  of  disclosure.  In 
response  thereto,  the  amendments  to  the 
rule  do  not  require  that  such  questions 
be  handled  by  the  examiner  who 
examines  the  application  for  questions 
of  obviousness,  enablement,  etc.  The 
^Office  presently  plans  to  have  questions 
of  possible  fraud  or  violation  of  the  duty 
of  disclosure  examined  by  examiners 
with  legal  fraining  assigned  to  the  Office 
of  the  Assistant  Commissioner  for 
Patents.  Several  comments  suggested 
that  the  provisions  for  striking  an 
application  pursuant  to  existing 
para^aph  (c)  of  S  1-56  are  inconsistent 
with  the  rejection  for  fraud  or  violation 
of  the  duty  of  disclosure  contemplated 
in  the  amendment  to  paragraph  (d).  In 
response  thereto,  it  is  pointed  out  that 
paragraph  (c)  of  S  1.56  makes  striking  of 
the  application  discretionary  with  the 
Conmiissioner.  It  is  thus  more 
appropriate  to  retain  this  authority  to 
strike  the  application  in  appropriate 
circimistances  rather  than  to  make  it 
subject  to  a  rejection.  No  inconsistency 
is  seen  between  the  different  routes 
under  paragraphs  [c)  and  (d)  of  §  1.58. 
Several  commrtits  were  received 
indicating  concern  about  the  possible 
delay  of  a  decision  by  the  Board  of 
Appeals  pending  consideration  of  a 
fraud  or  duty  of  disclosure  question.  In 
response  to  these  concerns,  it  is  pointed 
out  that  less  time  overall  will  be 
required  by  having  the  Board  of  Appeals 
consider  the  matter  once  rather  than  in  a 
series  of  separate  decisions.  Further, 
expense  to  the  applicant  will  be 
minimized  by  one  appeal  rather  than 
two.  The  amendments  to  9  1-56  are 
adopted  as  proposed  except  for  some 
clarifying  changes  in  paragraph  (g). 

Section  1.56  is  amended  by  revising 
the  title  and  paragraph  (d),  and  by 
adding  new  paragraphs  (e)  through  (i). 
The  revision  to  the  tide  and  paragraph 
(d)  provides  for  the  rejection  of  claims 
upon  examination  pursuant  to  35  U.S.C. 
131  and  132  on  the  ground  that  applicant 
is  not  entiUed  to  a  patent  under  the  law 
if  it  is  established  by  clear  and 
convincing  evidence  (1)  that  any  fraud 
was  practiced  or  attempted  on  the 
Office  in  connection  with  the 
application,  or  in  connection  with  any 
previous  apphcation  upon  which  the 
application  rehes,  or  (2)  that  there  >vas 
any  violation  of  the  duty  of  disclosure 
through  bad  faith  or  gross  negligence  in 
connection  with  the  application,  or  in 


connection  with  any  previous 
application  upon  which  the  application 
relies.  Under  amended  paragraph  (d). 
any  rejection  which  would  be  made 
would  include  all  the  claims  in  the 
application. 

The  standards  to  be  used  in  rejecting 
the  claims  under  paragraph  (d)  as 
amended,  would  be  the  same  as  those 
utilized  by  the  Commissioner  in  striking 
applications  pursuant  to  present 
paragraph  (d),  i.e.,  clear  and  convincing 
evidence  of  fraud  or  any  violation  of  the 
duty  of  disclosure  through  bad  faith  or 
gross  negligence.  Consistent  with 
present  practice,  the  revision  of 
paragraph  (d)  looks  to  fraud  or  a 
violation  of  the  duty  of  disclosure 
through  bad  faith  or  gross  negligence 
with  relation  to  the  application  under 
consideration  or  any  previous 
application  upon  which  the  application 
relies. 

The  phrase  "in  cotmection  with  the 
application"  is  construed  in  the  same 
manner  as  in  the  present  unamended 
paragraph  (d).  For  purposes  of  this 
section,  a  reexamination  proceeding  on 
a  patent  would  be  considered  as  being 
"in  connection  with  the  application" 
insofar  as  consideration  of  any 
subsequent  reissue  application  is 
concerned.  The  phrase  also  includes 
within  its  scope  the  mere  refding  of  the 
subject  matter  of  an  application  in 
another  application  without  relying  in 
the  second  application  upon  the  first 
application,  llius,  an  appropriate 
rejection  upon  examination  pursuant  to 
35  U.S.C  131  and  132  based  on  conduct 
or  actions  proscribed  by  §  1.56(d)  could 
not  be  avoided  merely  by  refiling  the 
subject  matter  of  the  application  in  a 
second  or  subsequent  apphcation  whidi 
did  not  rely  upon  the  earlier  apphcation. 
The  phrase  "in  connection  with  any 
previous  apphcation  upon  which  the 
apphcation  rehes"  is  intended  to  include 
all  appUcations  upon  which  the 
apphcation  under  consideration  relies, 
either  directiy  or  indirectiy.  For 
example,  an  apphcation  to  reissue  a 
patent  obviously  rehes  upon  the 
application  which  resulted  in  the  patent 
sought  to  be  reissued.  Likewise, 
continuation  applications,  continuation- 
in-part  applications,  and  divisional 
appUcations  also  rely  upon  one  or  more 
parent  appUcations. 

New  paragraph  (e)  of  §  1.56  normally 
delays  the  examination  of  an 
applicationior  compliance  with 
paragraph  (d)  of  S  1.56  until  such  time  as 
(1)  all  other  matters  are  resolved,  or  (2) 
appeUant's  reply  brief  pursuant  to 
9  1.193(b)  has  been  received  and  the 
apphcation  is  otherwise  ready  for 
consideration  by  the  Board  of  Appeals, 


at  which  time  the  appeal  will  be 
suspended  for  examination  pursuant  to 
paragraph  (d)  of  this  section.  Present 
plans  are  to  have  this  examination  on 
the  question  of  fraud  or  violation  of  the 
duty  of  disclosure  conducted  by 
examiners  with  legal  training  assigned 
to  the  Office  of  the  Assistant 
Commissioner  for  Patents.  Paragraph 
(e),  as  added,  would  thus  permit  the 
resolution  of  issues  arising  under 
9  1.56(d)  to  be  delayed  until 
consideration  of  such  issues  is 
necessary  and  appropriate.  The  practice 
under  new  paragraph  (e)  is  generally 
consistent  with  present  practice  under 
paragraph  (d)  which  normally  delays  the 
substantive  resolution  of  fraud  and  duty 
of  disclosure  issues  until  other  issues 
have  been  resolved  in  favor  of 
appUcanL  Under  new  paragraph  (e)  an 
appeal  would  be  suspended  for 
examination  pursuant  to  amended 
paragraph  (d)  of  9  1.56  once  appellant's 
reply  brief  pursuant  to  9  l-193(b)  has 
been  received  and  the  apphcation  is 
otherwise  ready  for  consideration  by  die 
Board  of  Appeals.  If  no  questions  of 
possible  violation  of  9  1-56  are  raised  or 
evident  on  the  record  before  the 
examiner,  no  examination  for 
compUance  with  paragraph  (d)  of  9  1.56 
wiU  be  undertakeiL  New  paragraph  (e) 
provides  for  the  reopening  of 
prosecution  of  the  apphcation  to  the 
extent  necessary  to  conduct  the 
examination  pursuant  to  amended 
paragraph  (d)  of  9  1.56  including  any 
appeal  pursuant  to  9  1.191.  New 
paragraph  (e)  also  indicates  that  where 
an  appeal  has  already  been  filed  based 
on  a  rejection  on  other  grounds,  any 
further  rejectionnmder  amended 
paragraph  (d)  will  be  treated  in 
accordance  with  amended  9  1.193(c). 

New  paragraph  (f)  continues  the 
present  long  standing  practice  whereby 
any  member  of  the  public  can  file  a 
petition  to  strike  an  appUcation  from  the 
files  pursuant  to  paragraph  (c)  of  9  1-56. 
Such  petitions  are  currentiy  being  filed 
without  specific  mention  in  9  1-96.  Under 
revised  9  1.56  petitions  to  strike  an 
appUcation  for  a  violation  of  9  1.56  are 
limited  to  violations  of  paragraph  [c\, 
with  any  violations  of  paragraph  (d) 
being  subject  matter  for  rejection  under 
paragraph  (d).  New  paragraph  (f) 
requires  that  any  such  petition  alleging  a 
violation  of  paragraph  (c)  which  is 
entered  in  the  application  file  must  (1) 
Be  timely  filed  (2)  specifically  ident^ 
the  application  to  which  the  petition  is 
directed,  and  (3)  be  served  on  the 
appUcant  or  be  filed  with  the  Office  in 
duplicate  in  the  event  service  is  not 
possible.  New  paragraph  (f)  does  not 
specifically  limit  a  "timely  petition"  to 
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any  particular  point  in  the  examination 
of  the  application.  Such  petitions  will 
generally  be  considered  "timely"  if  they 
are  filed  before  final  rejection  or 
allowance  of  die  application  by  the 
examiner.  Whether  or  not  a  petition 
filed  after  final  rejection  or  allowance  of 
the  application  by  the  examiner  is 
considered  "timely"  will  depend  upon 
the  circtmKtances  and  the  point  in  tke 
prosecution  at  which  the  petition  is 
submitted. 

New  paragraph  (f)  requires  that  the 
petition  specifically  identify  the 
application  to  which  the  petition  is 
directed.  While  an  identification  by 
application  lerial  ntunber  is  not 
essential,  the  identification  must  include 
enough  specificity  that  the  Office  can 
determine  with  certainty  the  appHcation 
to  which  the  petition  is  directed. 
Paragraph  (f)  requires  service  of  the 
petition  on  the  applicant,  or  a  duplicate 
copy  in  the  event  service  is  not  possible, 
before  the  petition  will  be  entered. 
While  the  Office  might,  in  some 
circumstances,  reproduce  and  serve  a 
petition  on  the  applicant,  a  member  of 
the  public  would  have  no  assurance  that 
this  would  be  done  and,  under 
paragraph  (f),  could  not  rely  upon  the 
Office  doing  so.  Paragraph  (f)  also 
requires  that  any  petition  filed  by  an 
attorney  or  agent  comply  with  S  1.346. 

New  paragraph  [g)  of  §  1.56  assures  a 
member  of  the  public  that  a  petition  to 
strike  an  application  for  violation  of 
paragraph  (c]  of  §  1.56  which  meets  the 
requirements  of  paragra^ih  (f)  will  be 
considered  by  the  Office.  Language  lias 
been  added  to  conform  to  additional 
language  in  §  1.291(c).  The  Office  will 
send  petifioner  an  acknowledgment  of 
the  entry  of  a  petition  to  strike  in  a 
reissue  application  file.  However,  the 
Office  will  not  communicate  with  the 
member  of  the  public  filing  such  a 
petition  in  non-reissue  applications, 
except  for  the  return  of  any  self- 
addressed  postcard  which  was  enclosed 
which  merely  acknowledges  receipt  of 
the  petition.  The  member  of  the  public 
filing  the  petition  will  not  be  permitted 
to  contact  the  Office  as  to  the 
disposition,  or  status,  of  the  petition,  or 
to  participate  in  any  Office  proceedings 
relating  to  the  petition.  No  further 
papers  will  be  acknowledged  or 
considered  unless  they  raise  new  issues 
which  could  not  have  been  earlier 
presented  and  thereby  constitute  a  new 
proper  petition.  Mere  arguments  relating 
to  the  Office's  decision  on  the  petition  or 
applicant's  response  to  the  petition 
would  not  qualify  as  a  new  proper 
petition.  The  disposition  of  the  petition, 
once  one  has  been  filed,  will,  under 
paragraph  (g),  be  an  ex  parte  matter 


between  the  Office  and  the  applicant. 
Paragraph  (g)  provides  for 
communication  by  the  Office  with  the 
applicant  regarding  a  petition  to  strike 
the  applicatioa  wkich  has  been  entered 
in  the  application  file.  Under  new 
paragraph  (gj  the  appbcast  could  be 
required  by  the  Office  to  respond  to  the 
petition.  Any  such  response  wouW  be  ex 
parte  and  wanld  not  be  served  on  the 
member  of  the  public  filing  the  petition. 

New  paragraph  (h)  of  §  1.56  provides 
that  aay  member  »f  the  public  may  seek 
to  have  the  claims  in  «i  application 
rejected  purutant  to  the  amended 
paragraph  (d)  of  S  1-56  by  filing  a  timely 
protest  in  accordance  with  §  1.291.  New 
paragraph  (h)  also  Kquires  that  any 
such  protest  filed  by  an  attorney  or 
agent  seeking  a  rejection  of  claims 
pursuant  to  amended  paragraph  (d]  of 
§  1.56  must  be  in  compliance  with 
S  1.346.  One  comment  suggested  that  the 
last  sentence  of  paragraph  (h)  is 
redundant  since  S  1-346  applies  without 
any  specific  mention.  After  careful 
consideration  of  the  comment  the 
sentence  is  being  retained  in  order  to 
emphasize  and  remind  attorneys  and 
agents  of  the  obligations  imposed  by 
§1.346. 

New  paragraph  (i)  provides  for  the 
Office  requiring  the  applicant  to  supply 
information  pursuant  to  paragraph  (a)  of 
§  1.56  in  order  for  the  Office  to  decide 
any  issues  relating  to  paragraphs  (c)  and 
(d)  of  S  1.56,  whether  or  not  such  issues 
arise  as  a  result  of  a  petition  or  a 
protest,  or  arise  from  other  sources,  e.g., 
an  examiner  discovering  the  issue  while 
studying  the  application  file.  Any 
requirements  for  information  under  new 
paragraph  (i)  will  be  ex  parte  in  nature 
between  the  Office  and  the  applicant. 
The  ex  parte  nature  of  the  requirements 
for  information  imder  new  paragraph  (i) 
differs  from  past  practice  under  whitii 
information  was  required,  or  requested, 
from  applicant  and  one  or  more 
petitioners  or  protestors  in  some  cases. 

Rejection  of  Claims 

Five  comments  were  submitted 
relating  to  new  paragraph  (c]  of  §  1.106. 
Two  of  the  comments  favored  the 
paragraph  as  written  and  three 
recommended  modification  or 
clarification  of  the  paragraph  to  ensure 
that  it  is  not  inconsistent  with  In  re  Ruff 
et  al.  45  CCPA  1037, 118  USPQ  340 
(CCPA 1958],  and  subsequent  decisions. 
No  modification  or  clarification  of  the 
paragraph  is  considered  necessary  since 
the  intent  of  the  paragraph  was  not  to 
change  current  practice,  but  was  merely 
to  emphasize  the  importance  placed  on 
admissions  and  to  make  §  1.106  more 
closely  refiect  current  practice,  which 
includes  practice  following  In  re  Ruffet 


al,  and  subsequent  decisions.  The 
amendments  to  5  1.106  are  adopted  as 
proposed. 

Section  1.106  is  amended  to  include  a 
new  paragraph  (c)  which  emphasizes 
the  importance  placed  on  admissions  by 
the  applicant  or  the  patent  owner  in  a 
reexamination  proceeding  insofar  as 
matters  affecting  patentability  are 
concerned.  Paragraph  (c]  includes  a 
reference  to  the  use  of  rejections  based 
upon  facts  within  the  knowledge  of  the 
examiner  as  provided  in  S  1.107. 
Paragraph  (cj  does  not  constitute  a 
change  in  practice,  but  does  result  in 
§  1.106  more  closely  reflecting  current 
practice. 

Reissue  Oath  or  Declaration 

Ten  persons  commented  on  §  1.175. 
Four  comments  were  received  in  support 
of  the  proposed  change.  Three  of  these 
favorable  comments  were  from  patent 
law  groups.  Of  the  six  comments 
received  opposing  the  change,  two  were 
from  patent  law  groups.  Eleven 
comments  received  at  the  April  16, 1981, 
hearing  on  reexamination  argued  for 
retraction  of  the  "Dann  Amendments" 
which  included  S  1.175(a)(4).  Four 
comments  at  the  April  16, 1981,  hearing 
favored  retaining  the  "Dann 
Amendments".  The  arguments 
supporting  the  change  were  generally 
that  paragraph  (a)(4)  was  not  necessary 
in  view  of  the  new  reexamination 
procedure.  The  arguments  opposing  the 
deletion  were  generally  that  an  inter 
partes  practice  before  the  Office  is 
desirable  from  the  standpoint  of  the 
judiciary  and  for  a  complete  resolution 
of  issues.  After  careful  consideration  of 
all  of  the  arguments  and  the  resources 
available  in  the  Patent  and  Trademark 
Office,  itis  felt  that  the  practice  under 
paragraph  {a)(4)  of  S  1.175  should  be 
discontinued  and  paragraph  (a)(4) 
should  be  cancelled. 

The  numbering  of  paragraphs  (a)  (5) 
and  (6)  is  not  being  dianged.  Proposed 
paragraph  1.175(a)(6)  is  being  adopted 
as  new  paragraph  1.175(a)(7).  The 
proposed  wording  is  otherwise  being 
adopted  without  change.  ~" 

Amended  S  1175  eUminates 
paragraph  (a)(4).  Under  paragraph  (a)(4), 
the  Office  gave  advisory  opinions  on 
patentability  over  additional  prior  art 
without  any  changes  in  the  patent 
claims.  The  courts  have  generally 
refused  to  give  preclusive  effect  to  these 
advisofy  opinions.  See  PIC  Inc.  v. 
Prescon  Corp.,  485  F.  Supp.  1302,  205 
USPQ  228  (D.  Del.  1980),  and  Rohm  and 
Haas  Co.  v.  Mobil  Oil  Corp.,  525  F. 
Supp.  1298,  212  USPQ  354  (D.  Del.  1981). 
Accordingly,  in  view  of  the 
implementation  of  patent  reexamination 
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pursuant  to  Pub.  L  96-517  it  is 
appropriate  to  discontinue  the  advisory 
opinions  provided  pursuant  to 
§  1.175(a)(4).  Under  amended  S  1175  an 
applicant  for  reissue  of  a  patent  will  be 
required  to  Ble  with  the  reissue 
application  a  statement  under  oath  or 
declaration  specifically  averring  a 
defect  in  the  patent,  e.g.,  "a  defective 
specification  or  drawing,"  or  an  excess 
or  insufficiency  in  the  claims.  Amended 
§  1.175  also  requires,  in  paragraphs 
(a)(5)  and  (a)(6),  that  applicant  specify 
"errors"  as  opposed  to  "what  might  be 
deemed  to  be  errors."  Amended  §  1.175 
effectively  eliminates  Office 
consideration  of  the  merits  of  "no 
defects '  reissue  applications  since  any 
such  "no  defect"  reissue  appUcations 
filed  after  July  1, 1982,  the  effective  date 
of  the  changes  to  §  1.175,  will  not  be 
examined  as  to  questions  of 
patentability.  In  addition.  §  1.175(a)(7) 
has  been  added  to  parallel  the 
provisions  in  §  1.65  requiring  the  same 
acknowledgment  of  the  duty  of 
disclosure  in  the  oath  or  declaration  of 
reissue  applications  as  in  the  case  of 
non-reissue  applications. 

Delay  In  Examination  ofResissue 
Applications 

Six  conunents  were  received  relative 
to  the  proposed  changes  in  §  1.176.  One 
comment  supported,  and  five  comments 
opposed,  deleting  the  two  month  waiting 
period  before  action  could  be  taken  by 
an  examiner  in  a  reissue  application. 
The  opposing  comments  favored 
retaining  the  two  month  period  to 
provide  an  opportunity  for  interested 
parties  to  submit  information  relating  to 
the  examination  of  a  reissue  application 
after  notice  of  the  filing  thereof  has  been 
published  in  the  Official  Gazette.  Since 
the  notices  under  S  1-11  will  continue  to 
be  published,  no  need  is  seen  to  change 
§  1.176.  The  proposed  change  is 
therefore  not  adopted. 

Examiner's  Answer 

Only  one  comment  was  made  relating 
to  the  proposed  addition  of  paragraph 
(c)  to  S  1.193.  It  suggested  including  a 
minimum  time  period  for  response  in  the 
rule.  This  suggestion  was  not  adopted 
because  in  some  circumstances  it  may 
be  appropriate  to  set  a  shorter  or  a 
longer  period  for  the  reply  brief.  The 
amendments  to  §  1.193  are  adopted  as 
proposed. 

Paragraph  (c)  adds  to  S  1.193  a 
provision  that  any  decision  rejecting 
claims  pursuant  to  §  1.56(d)  in  an 
application  already  on  appeal  from  a 
rejection  based  on  other  grounds  shall 
constitute  a  supplemental  examiner's 
answer  introducing  a  new  ground  of 
rejection  and  removing  the  suspension 


of  the  appeal  introduced  pursuant  to 
5  1.56(e).  Prior  to  entering  any  such 
supplemental  examiner's  answer  under 
paragraph  (c),  the  Office  may  require 
information  fitjm  applicant  pursuant  to 
paragraph  (i)  of  i  1.56.  Under  paragraph 
(c)  of  5  1-193,  the  appellant  may  file  a 
reply  to  the  supplemental  examiner's 
answer.  Paragraph  (c)  provides  that  the 
appellant's  reply  to  the  supplemental 
examiner's  answer  will  be  considered 
and  responded  to  as  necessary  with 
appellant  being  provided  with  an 
additional  month,  or  such  other  time  as 
may  be  set,  within  which  to  reply  to  any 
such  response  from  the  Office.  Aiter 
introduction  of  a  supplemental 
examiner's  answer  pursuant  to 
paragraph  (c)  and  any  replies  and 
response  thereto,  the  apphcation  will  be 
forwarded  to  the  Board  of  Appeals  for 
consideration. 

Protests  by  the  Public  Against  Pending 
Applications 

Fifteen  persons  commented  on  the 
proposed  amendment  of  §  1.291.  Two 
persons  suggested  that  protests  be 
acknowledged  by  more  than  the  return 
of  a  self-addressed  postcard.  The 
suggestion  has  been  adopted  to  the 
extent  of  providing  for  an 
acknowledgment  of  the  entry  of  a 
protest  in  a  reissue  application  file  to  be 
sent  to  the  member  of  the  public  filing 
the  protest  The  suggestion  has  not  been 
adopted  insofar  as  original  appUcations 
are  concerned  since  these  appUcations 
are  generally  required  to  be  kept  in 
confidence  under  35  U.S.C.  122.  Further, 
the  use  of  return  postcards  is  an 
estabUshed  method  of  receiving 
acknowledgment  from  the  Office  that  a 
paper  has  been  filed.  By  merely 
returning  the  postcard  to  a  protestor  in 
an  application  for  an  original  patent  and 
directing  Office  initiated 
communications  solely  to  appUcant,  the 
amount  of  Office  resources  required  will 
be  minimized. 

Several  persons  commented  that  the 
protest  proceeding  should  be  more  inter 
partes.  The  weight  of  the  comments 
received  at  the  hearings  held  on  April 
16, 1981,  and  February  4, 1982.  and  in 
writing,  favored  ex  parte  proceedings. 
To  ensure  that  the  proceedings  are 
essentially  ex  parte,  a  sentence  is  being 
added  to  paragraph  (c)  of  S  1.291. 
indicating  that  active  participation  by  a 
member  of  the  public  ends  with  the 
filing  of  the  protest.  To  retain  the  inter 
partes  nature  of  the  protest  would  be 
contrary  to  the  majority  of  the 
comments  received  and  to  one  of  the 
major  purposes  of  the  rule  change,  i.e.. 
to  reduce  the  amount  of  time  spent  by 
the  Office  in  examining  protested 
applications.  The  amendments  to 


paragraphs  (a)  and  (b)  of  i  1.291  are 
adopted  as  proposed  and  paragraph  (c) 
is  being  revised  as  indicated  above. 

Amended  §  1.291  continues  to  permit 
protests  by  the  pubHc  against  pending 
original  eind  reissue  appUcations.  The 
protest  may  include  any  groimds  which 
the  member  of  the  pubUc  filing  the 
protest  beUeves  to  be  applicable. 

Amended  paragraph  (a)  of  S  1.291 
provides  for  entry  of  a  protest  in  the 
appUcation  file  if  the  protest  specifically 
identifies  the  application,  is  timely 
submitted,  and  is  either  served  upon  the 
appUcant  in  accordance  with  S  1.248,  or 
filed  with  the  Office  in  dupUcate.  in  the 
event  service  is  not  possible.  The 
comments  made  above  in  the  discussioa 
of  new  paragraph  (f)  of  S  1.56  regarding 
the  timeUness  of  the  filing  or 
submission,  specific  identification  of  the 
appUcation,  and  service  on  the 
appUcant,  are  also  applicable  to  the 
amendments  of  paragraph  (a)  of  §  1.291. 
The  requirement  that  the  Office 
acknowledge  the  filing  of  a  protest  is 
deleted  bxtm  paragraph  (a),  but  is 
covered  in  paragraph  (c). 

New  paragraph  (b)  of  §  1.291  assures 
members  of  the  pubUc  that  a  protest  will 
be  considered  by  the  Office  if  (1)  it 
specifically  identifies  the  application  to 
which  it  is  directed;  (2)  it  is  timely 
submitted;  (3)  it  is  properly  served  upon 
the  appUcant  in  accordance  with  §  1.248, 
or  is  filed  with  the  Office  in  dupUcate  in 
the  event  service  is  not  possible;  (4)  it 
includes  a  Usting  of  the  patents. 
pubUcations  or  other  information  relied 
upon  and  a  concise  explanation  of  the 
relevance  of  each  Usted  item;  (5)  it 
includes  a  copy  of  each  Usted  patent  or 
pubUcation  or  other  item  of  information 
in  written  form,  or  at  least  the  pertinent 
portions  thereof;  and  (6)  it  includes  an 
EngUsh  language  translation  of  aU  the 
necessary  and  pertinent  parts  of  any 
non-English  language  document  reUed 
upon.  It  is  considered  desirable  that 
$1,291  advise  members  of  the  pubUc  as 
to  the  contents  which  should  be 
included  in  any  protest  since  there  will 
be  no  Office  communications  directed  to 
the  member  of  the  public  submitting  the 
protest  under  paragraph  (c).  Thus,  under 
paragraph  (c)  members  of  the  pubUc  wifl 
not  be  given  an  opportunity  to  complete 
any  protest  which  is  incomplete. 
Amended  paragraph  (c)  provides  for  the 
acknowledgment  of  the  entry  of  a 
protest  in  a  reissue  application  file. 
Amended  paragraph  (c)  of  {  1.291 
provides  that  a  member  of  the  pubUc 
filing  a  protest  in  an  application  for  an 
original  patent  wiU  not  receive  any 
communications  from  the  Office  relating 
to  the  protest,  other  than  the  retxun  of  a 
self-addressed  postcard  acknowledging 
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receipt  of  the  protest.  Amended 
paragraph  (c)  of  §  1.291  does  not  permit 
the  meml)er  of  the  pubUc  Bling  the 
protest,  or  any  other  member  of  the 
public,  to  contact  the  Office  as  to  the 
disposition,  or  status,  of  the  protest  or  to 
participate  m  any  Office  proceedings 
relating  to  the  protest.  The  disposition  of 
the  protest,  once  it  has  been  filed  wiU, 
under  paragraph  (c),  be  an  ex  parte 
matter  between  the  Office  and  the 
applicant.  However,  applications  which 
are  open  to  the  public  may  be  inspected 
pursuant  to  \  1.11. 

Amended  para^aph  (c)  provides  for 
the  Office  to  communicate  with  the 
applicant  regarding  any  protest  entered 
in  the  application  file.  Under  paragraph 
(c),  the  applicant  could  be  required  by 
the  Office  to  respond  to  the  protest.  Any 
response  would  be  ex  parte  and  would 
not  be  served  on  the  member  of  the 
public  filing  the  protest.  Paragraph  (c) 
provides  for  the  Office  to  require 
applicant  to  supply  information 
pursuant  to  paragraph  (a)  of  §  1.56  in 
order  for  the  Office  to  decide  any  issues 
raised  by  the  protest  Requirements  for 
information  under  paragraph  (c)  will  be 
ex  parte  in  nature  between  the  Office 
and  the  applicant  The  ex  parte  nature 
of  the  requirements  for  information 
under  paragraph  (cj  differs  from  past 
practice  under  which  information  could 
be  required,  or  requested,  from  applicant 
and  one  or  more  protestors.  Under 
amended  paragraph  (c),  the  active 
participation  of  the  protestor  ends  with 
the  filing  of  the  protest  and  no  further 
submission  on  behalf  of  the  protestor     ~ 
will  be  acknowledged  or  considered 
unless  such  submission  raises  new 
issues  which  could  not  have  been  earlier 
presented,  and  thereby  constitutes  a 
new  protest  Mere  argimients  relating  to 
an  Office  action  or  an  applicant's 
response  would  not  qualify  as  a  new 
protest. 

Duty  ofDisdoaare  in  BeexamJnatian 
Proceedings 

Only  two  comments  were  received 
relative  to  proposed  5  1.55S.  One 
comment  argued  that  the  Office  should 
never  ignore  a  violation  of  the  duty  of 
disclosure  or  leave  it  hanging.  In 
response  thereto,  neither  the  statute  nor 
the  presently  existing  leexamination 
rules  provide  far  reexamiaatioii  on 
grounds  other  than  those  based  on 
patents  or  printed  pubhcations.  The 
second  comment  questioned  whether  a 
patent  owner  has  a  duty  to  cite  new 
prior  art  after  a  request  but  prior  to  an 
order  to  reexamine.  No  further 
clarification  of  the  section  is  necessary 
since  §  1.555(a)  specifies  when  the 
patent  owner  ^oaid  file  a  prior  art 
statement  in  a  reexamination 


proceeding.  The  amendments  to  §  1.555 
are  adopted  as  proposed. 

Amended  §  1.555  makes  the  duty  of 
disclosure  in  reexamination  proceedings 
more  consistent  with  the  duty  of 
disclosure  in  patent  applications. 
Paragraph  (a)  of  9  1.555  specifes  that  a 
duty  of  candor  and  good  faith  toward 
the  Patent  and  Trademark  Office  rests 
on  the  patent  owner  or  involved 
employees  of  the  patent  owner,  on  each 
attorney  or  agent  who  represents  the 
patent  owner,  and  on  every  other 
individual  who  is  substantively  involved 
on  behalf  of  the  patent  owner  in  a 
reexamination  proceedmg.  This  rule  is 
consistent  with  the  duty  set  forth  in 
§  1.56(a)  insofar  as  patent  applications 
are  concerned,  except  that  in  paragraph 

(a)  of  S  1.555  the  patent  owner  is 
specified  rather  than  the  inventor  as  set 
forth  in  paragraph  (a)  of  §  1.56.  This 
does  not  however,  iatpose  the 
responsibility  for  compliance  with  the 
duty  of  disclosure  on  a  corporate  entity 
or  organization  but  leaves  the 
responsibility  with  involved  individuals 
in  the  corporation  or  other  organization. 
Paragraph  (a)  of  S  1-555  places  a 
requirement  on  the  individuals 
identified  to  bring  to  the  attention  of  the 
Office  patents  or  printed  publications 
material  to  the  reexamination  which 
have  not  been  previously  made  of 
record  in  the  patent  file  and  specifies 
how  that  should  be  accomplished. 

Amended  paragraph  (b)  of  {  1.555 
essentially  parailek  existing  paragraph 

(b)  of  S  1-56  aad  makes  similar 
provisions  applicable  to  disclosures  in 
reexamination  iiroceedings. 

AnieKied  para^-afih  (c)  <d  §  1.555 
provides  that  the  daties  of  candoc  good 
faith,  aad  disclosure  required  in 
par^iiapk  [a]  of  S  1.5&5  have  not  bees 
complied  with  if  aoy  fraud  was 
practiced  or  attemipted  on  the  Office  or 
there  was  any  violation  oi  the  dsty  oi 
disclosure  through  bad  faith  or  gross 
negli^Bce  by,  or  on  behalf  of,  the  patent 
owner  ia  the  eeexamination  proceediag. 
The  language  of  paragraph  ^  refers  to 
fraud  or  violation  o(  the  duty  of 
disclasure  in  te  reexaminatian 
proceeding  since  socfa  conduct  during 
the  pendency  of  applications  is  covered 
by  5  1.56. 

Amended  paraf^Bph  (d)  of  §  i.5S5 
affirau  that  the  responsrbiiity  for 
compliance  with  §  1.555  rests  upon  (he 
individuals  ioientiAed  in  paragraph  (a^ 
Para^tiph  (di  ako  provides  that  no 
evaluation  will  be  made  in  the 
reexaaunatkm  proceeding  by  the  Office 
as  to  compliance  with  §  1.555.  Paragraph 
(d]  of  i  1.555  also  provides  that 
questions  of  compliance  with  $  1.555 
which  are  discovered  during  a 


reexamination  proceeding  will  be  noted 
as  unresolved  questions  in  accordance 
with  present  §  1.552(c).  Paragraph  (d) 
will  not  preclude  the  patent  owner  frtim 
filing  a  reissue  application  to  have 
questions  of  candor,  good  faith,  and 
duty  of  disclosure  considered  and 
resolved,  nicluding  such  questions 
which  arise  during  a  reexamination 
proceeding,  so  long  as  the  requirements 
of  35  U.S.C.  251  have  been  met 
Paragraph  (d)  does  not  preclude 
suspension  or  disbarment  proceedings 
under  present  {  1.348  based  upon 
conduct  during  a  reexamination 
proceeding. 

Concurrent  Office  Proceedings 

Four  comments  were  received  on 
§  1.565.  One  comment  proposed  adding 
a  sentence  at  the  end  of  paragraph  (b)  of 
§  1.565  reflecting  that  reexamination 
would  only  be  stayed  in  extraordinary 
situations.  This  suggestion  has  not  been 
adopted  since  it  is  considered 
inappropriate  to  attempt  to  further 
define  by  rule  the  circumstances  under 
which  a  stay  of  the  reexamination  may 
be  appropriate.  Two  comments  were 
received  raising  questions  as  to  the 
treatment,  during  a  merged  reissue  and 
reexamination  proceeding,  of  broader 
claims  which  are  present  therein 
because  of  a  reissue  application  which 
contained  broadened  claims.  No 
clarification  or  change  is  necessary 
since  the  broadened  claims  are  properly 
in  the  mei^ed  proceeding  during  the 
period  it  is  merged.  Such  broader  claims 
which  are  present  in  both  the  reissue 
and  BBftxami nation  files  daring  the 
pendency  of  the  merged  proceeding  will 
be  treated  in  accordance  with  the 
reissue  statute  and  case  law  during  the 
pendency  of  the  merged  proceeding.  If 
the  mei;sed  proceeding  ceases  to  exist 
because  of  the  abandonment  of  the 
reissue  application,  the  claims  in  the 
reexamination  file,  including  any 
broadened  claims,  will  be  examined  in 
accordance  with  the  reexamination 
statate  and  rules.  Finally,  one  comment 
did  nat  a^ee  with  merging  reissue  and 
reexaaiiaetion  proceedmgs  because  the 
merger  is  not  seen  to  produce  cost 
savings  or  ether  salutary  results.  One  of 
the  reasons  for  the  merged  proceedings 
is  to  esnure  that  claims  of  differing 
scope  and  inconsistent  responses  are 
not  presented  at  the  same  time  in 
different  proceedings  in  the  same  patent. 
Moreover,  since  the  proceedings  are 
concurrent  rather  than  sequential,  a 
signifik^ant  savings  in  resources  and 
overall  pendency  time  may  be  realized 
by  merging  in  many  cases. 

The  amendment  to  S  1-565  clarifies  the 
proposed  language  of  paragraph  (b), 
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eliminates  from  paragraph  (b)  the  last 
two  sentences  relating  to  the  treatment 
of  concurrent  reexamination  and  reissue 
proceedings,  and  adds  a  new  paragraph 
(d)  relating  to  this  subject  The 
clarification  in  paragraph  (b)  is  intended 
to  avoid  misinterpretations  relating  to 
stay  determinations  where  concurrent 
litigation  or  reissue  applications  are 
involved. 

Under  new  paragraph  (d),  which  is 
consistent  with  the  practice  presently  in 
effect  under  paragraph  (b),  if  a  reissue 
application  and  a  reexamination 
proceeding  on  which  an  order  pursuant 
to  present  S  1-525  has  been  mailed  are 
pending  concurrently  on  a  patent,  a 
decision  will  normally  be  made  to  merge 
the  two  proceedings  or  to  stay  one  of  the 
proceedings.  New  paragraph  (d)  also 
provides  that  where  merger  of  a  reissue 
application  and  a  reexamination 
proceeding  is  ordered  the  merged 
examination  will  be  conducted  in 
accordance  with  present  |§  1.171-1.179. 
The  examiner,  in  examining  the  merged 
proceeding,  will  apply  the  reissue 
statute  and  case  law,  in  addition  to 
applicable  provisions  of  §§  1.171-1.179, 
to  the  merged  proceeding.  This  is 
appropriate  in  view  of  the  fact  that  the 
statutory  provisions  for  reissue 
applications  and  reissue  application 
examination  include,  inter  alia, 
provisions  equivalent  to  35  US.C.  305 
relating  to  the  conduct  of  reexamination 
proceedings.  New  paragraph  (d)  of 
9  1.565  makes  clear  that  the  patent 
owner  must  place  and  maintain  the 
same  claims  in  the  reissue  application 
and  the  reexamination  proceeding 
during  the  pendency  of  the  merged 
proceeding.  Under  new  paragraph  (d)  of 
§  1.565  the  examiner's  actions  and  any 
responses  by  the  patent  owner  in  a 
merged  proceeding  will  apply  to  both 
the  reissue  appUcation  and  the 
reexamination  proceeding  and  will  be 
physically  entered  into  both  files.  New 
paragraph  (d)  also  provides  that  any 
reexamination  proceeding  merged  with 
a  reissue  application  shall  be  terminated 
by  the  grant  of  the  reissued  patent  The 
amendments  to  9  1.565  are  adopted  with 
the  changes  for  clarification  indicated  in 
paragraph  (b). 

Reexamination  Certificate 

Section  1.570,  as  amended,  revises 
paragraph  (e)  to  refer  to  new  paragraph 
(d)  of  9  1.565  rather  than  paragraph  (b) 
in  order  to  reflect  the  changes  in  9  1.565. 

No  comments  were  received 
concerning  the  section  and  it  is  adopted 
without  change. 


Interim  Procedures  on  Applications 
Pending  on  Effective  Date 

On  July  1. 1982,  the  revised  procedures 
of  99  1.56(d)  and  1.193(c)  will  apply  to 
any  applications  then  pending  which 
have  not  been  the  subject  of  a  final 
Office  decision  on  questions  of  fraud  or 
violation  of  the  duty  of  disclosure.  Any 
petition  to  strike  an  appUcation  from  the 
files  or  any  protest  against  a  pending 
application  filed  prior  to  July  1, 1982, 
will  be  governed  by  the  rules  in  effect 
prior  to  that  date.  Any  applications  filed 
under  9  1.175(a)(4)  prior  to  July  1, 1982. 
will  be  examined  until  the  application  is 
amended  and  a  reissue  patent  issues 
thereon  or  the  application  becomes 
abandoned.  For  a  discussion  of  the 
interim  practice  in  effect  prior  to  July  1. 
1962.  see  1013  O.G.  18-19. 

Environmental,  eneigy,  and  other 
considerations:  Tlie  rule  change  will  not 
have  a  significant  impact  on  the  quality 
of  the  human  environment  or  the 
conservation  of  energy  resources. 

The  rule  change  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities 
(Regulatory  Flexibility  Act  Pub.  L  9ft- 
354). 

TTie  Patent  and  Trademark  Office  has 
determined  that  this  rule  change  is  not  a 
major  rule  under  Executive  Order  12291. 

List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure,  Courts,  Freedom  of 
information.  Inventions  and  patents. 
Lawyers. 

Amendment  of  Regulations 

PART  1-AULES  OF  PRACTICE  IN 
PATENT  CASES 

For  the  reasons  indicated  above  and 
pursuant  to  the  authority  given  to  the 
Commissioner  of  Patents  and 
Trademarks  by  35  U.S.C.  6,  Part  1  of 
Title  37,  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

1.  Section  1.56  is  amended  by  revising 
the  heading  and  paragraph  (d)  and  by 
adding  new  paragraphs  (e)  through  (i)  to 
read  as  follows: 

91.56    OutyofdteekMur«:fr«id;striUnaor 
r^Mtkm  of  appllcatlona. 
•        •        •        •        • 

(d)  No  patent  will  be  granted  on  an 
appUcation  in  connection  with  which 
fraud  on  the  OfGce  was  practiced  or 
attempted  or  the  duty  of  disclosure  was 
violated  through  bad  faith  or  gross 
negligence.  The  claims  in  an  application 
shaU  be  rejected  if  upon  examination 
pursuant  to  35  U.S.C  131  and  13i  it  is 
established  by  clear  and  convincing 
evidence  (1)  that  any  fraud  was 
practiced  or  attempted  on  the  Office  in 


connection  with  the  appUcation,  or  in 
connection  with  any  previous 
application  upon  which  the  appUcati(n 
reUes.  or  (2)  that  there  was  any  violation 
of  the  duty  of  disclosure  through  bad 
faith  or  gross  negligence  in  connection 
with  the  application,  or  in  connection 
with  any  previous  appUcation  upon 
which  the  application  reUes. 

(e)  The  examination  of  an  appUcation 
for  compUance  with  paragraph  (d)  of 
this  section  wiU  normaUy  be  delayed 
until  such  time  as  (1)  all  other  matters 
are  resolved,  or  (2)  appeUant's  reply 
brief  pursuant  to  9  1.193(b)  has  been 
received  and  the  appUcation  is 
otherwise  prepared  for  consideration  by 
the  Board  of  Appeals,  at  which  time  the 
appeal  wiU  be  suspended  for 
examination  pursuant  to  paragraph  (d) 
of  this  section.  The  prosecution  of  the 
application  will  be  reopened  to  the 
extent  necessary  to  conduct  the 
examination  pursuantio  paragraph  (d) 
of  this  section  including  any  appeal 
pursuant  to  9  1.191-  If  an  appeal  has 
already  been  filed  based  on  a  rejection 
on  other  grounds,  any  further  rejection 
under  this  section  shall  be  treated  in 
accordance  with  9  1.193(c). 

(f)  Any  member  of  the  pubUc  may 
seek  te  have  an  appUcation  stricken 
from  the  files  pursutint  to  paragraph  (c) 
of  this  section  by  filing  a  timely  petition 
to  strike  the  appUcation  bom  the  files. 
Any  such  timely  petition  and  any 
accompanying  papers  will  be  entered  in 
the  application  file  if  the  petition  and 
accompanying  papers  (1)  specifically 
identify  the  appUcation  to  which  the 
petition  is  directed,  and  (2)  are  either 
served  upon  the  appUcant  in  accordance 
with  9  1.248,  or  filed  with  the  Office  in 
duplicate  in  the  event  service  is  not 
possible.  Any  such  petition  filed  by  an 
attorney  or  agent  must  be  in  oompUance 
MTith  9  1.346. 

(g)  A  petition  to  strike  an  appUcation 
from  the  files  submitted  in  accordance 
with  the  second  sentence  of  paragraph 
(f)  of  this  section  will  be  considered  by 
the  Office.  An  acknowledgement  of  the 
entry  of  such  a  petition  in  a  reissue 
application  file  wiU  be  sent  to  the 
member  of  the  pubUc  filing  the  petitioa 
A  member  of  the  public  filing  such  a 
petition  in  an  appUcation  for  an  original 
patent  will  not  receive  any 
conununications  &x)m  the  Office  relating 
to  the  petition,  other  than  the  return  of  a 
self-addressed  postcard  which  the 
member  of  the  public  may  include  widi 
the  petition  in  order  to  receive  an 
acknowledgement  by  the  Office  that  die 
petition  has  been  received.  The  Office 
will  communicate  with  the  applicant 
regarding  any  such  petition  entered  in 
the  application  file  and  may  require  die 
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applicant  to  respond  to  the  Office  on 
matters  raised  by  the  petition.  The 
active  participation  of  the  member  of  the 
public  filing  a  petition  pursuant  to 
paragraph  (f)  of  this  section  ends  with 
the  filing  of  the  petition  and  no  further 
submission  on  behalf  of  the  petitioner 
will  be  acknowledged  or  considered 
unless  such  submission  raises  new 
issues  which  could  not  have  been  earlier 
presented,  and  thereby  constitutes  a 
new  petition. 

(h)  Any  member  of  the  public  may 
seek  to  have  the  claims  in  an  application 
rejected  pursuant  to  paragraph  (d)  of 
this  section  by  filing  a  timely  protest  in 
accordance  with  §  1.291.  Any  such 
protest  filed  by  an  attorney  or  agent 
must  be  in  comphance  with  S  1.346. 

(i)  The  Office  may  require  applicant  to 
supply  information  pursuant  to 
paragraph  (a)  of  this  section  in  order  for 
the  Office  to  decide  any  issues  relating 
to  paragraphs  (c)  and  (d)  of  this  section 
which  are  raised  by  a  petition  or  a 
protest,  or  are  otherwise  discovered  by 
the  Office. 

2.  Section  1.106  is  amended  by  adding 
a  new  paragraph  (c)  to  read  as  follows: 

§  1.106    Rejection  of  claims. 

(c)  In  rejecting  claims  the  examiner 
may  rely  upon  admissions  by  the 
applicant,  or  the  patent  owner  in  a 
reexamination  proceeding,  as  to  any 
matter  affecting  patentability  and, 
insofar  as  rejections  in  apphcations  are 
concerned,  may  also  rely  upon  facts 
within  his  or  her  knowledge  pursuant  to 
S  1.107. 

3.  Section  1.175  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

1 1.175    Reissue  oath  or  declaration. 

(a)  Applicants  for  reissue,  in  addition 
to  complying  with  the  requirements  of 
the  first  sentence  of  §  1.65,  must  also  file 
with  their  applications  a  statement 
under  oath  or  declaration  as  follows: 

(1)  When  the  applicant  verily  believes 
the  original  patent  to  be  wholly  or  partly 
inoperative  or  invalid,  stating  such 
belief  and  the  reasons  why. 

(2)  When  it  is  claimed  that  such 
patent  is  so  inoperative  or  invalid  "by 
reason  of  a  defective  specification  or 
drawing,"  particularly  specifying  such 
defects. 

(3]  When  it  is  claimed  that  such 
patent  is  inoperative  or  invalid  "by 
reason  of  the  patentee  claiming  more  or 
less  than  he  had  the  right  to  claim  in  the 
patent,"  distinctly  specifying  the  excess 
or  insufficiency  in  the  claims. 

(4)  [Reserved] 


(5)  Particularly  specifying  the  errors 
relied  upon,  and  how  they  arose  or 
occurred. 

(6)  Stating  that  said  errors  arose 
"without  any  deceptive  intention"  on  the 
part  of  the  applicant 

(7)  Acknowledging  a  duty  to  disclose 
information  applicant  is  aware  of  which 
is  material  to  the  examination  of  the 
application. 

*        •        •        •        * 

4.  Section  1.193  is  amended  by  adding 
a  paragraph  (c)  to  read  as  follows: 

§  1.193    Examiner't  answer. 

***** 

(c]  Any  decision  pursuant  to  §  1.56(d) 
rejecting  claims  in  an  application 
already  under  appeal  of  a  rejection 
based  on  other  grounds  shall  constitute 
a  supplemental  examiner's  answer 
introducing  a  new  ground  of  rejection 
and  removing  the  suspension  of  the 
appeal  introduced  pursuant  to  S  1.56(e), 
in  which  case  appellant  may  file  a  reply 
thereto  within  two  months  from  the  date 
of  the  supplemental  examiner's  answer. 
Such  reply  will  be  considered  and 
responded  to  as  necessary.  Appellant 
may  file  a  reply  brief  directed  to  any 
such  response  within  one  month  of  the 
date  of  the  response  or  within  such 
other  time  as  may  be  set  in  the  response. 

5.  Section  1.291  is  amended  by 
revising  the  title,  amending  paragraphs 
(a)  and  (c),  and  adding  paragraph  (b),  to 
read  as  follows: 

§  1.291    Protests  liy  the>ubllc  against 
pemfing  applications. 

(a)  Protests  by  a  member  of  the  public 
against  pending  applications  will  be 
referred  to  the  examiner  having  charge 
of  the  subject  matter  involved.  A  protest 
specifically  identifying  the  application 
to  which  the  protest  is  directed  will  be 
entered  in  the  application  file  if  (1)  the 
protest  is  timely  submitted;  and  (2)  the 
protest  is  either  served  upon  the 
applicant  in  accordance  with  S  1.248,  or 
filed  with  the  Office  in  duplicate  in  the 
event  service  is  not  possible. 

(b)  A  protest  submitted  in  accordance 
with  the  second  sentence  of  paragraph 
(a)  of  this  section  will  be  considered  by 
the  Office  if  it  includes  (1)  a  listing  of 
the  patents,  publications  or  other 
information  relied  upon;  (2)  a  concise 
explanation  of  the  relevance  of  each 
listed  item;  (3)  a  copy  of  each  hsted 
patent  or  publication  or  other  item  of 
information  in  written  form  or  at  least 
the  pertinent  portions  thereof;  and  (4)  an 
English  language  translation  of  all  the 
necessary  and  pertinent  parts  of  any 
non-English  language  patent, 
publication,  or  other  item  of  information 
in  written  form  relied  upon. 


(c)  An  acknowledgment  of  the  entry  of 
a  protest  imder  paragraph  (a)  of  this 
section  in  a  reissue  application  file  will 
be  sent  to  the  member  of  the  public 
filing  the  protest.  A  member  of  the 
public  filing  a  protest  under  paragraph 
(a)  of  this  section  in  an  appUcation  for 
an  original  patent  will  not  receive  any 
communications  from  the  Office  relating 
to  the  protest,  other  than  the  return  of  a 
self-addressed  postcard  which  the 
member  of  the  public  may  include  with 
the  protest  in  order  to  receive  an 
acknowledgment  by  the  Office  that  the 
protest  has  been  received.  The  Office 
will  communicate  with  the  applicant 
regarding  any  protest  entered  in  the 
application  file  and  may  require  the 
applicant  to  supply  information 
ptu^uant  to  paragraph  (a)  of  S  1-56, 
including  responses  to  specific  questions 
raised  by  the  protest,  in  order  for  the 
Office  to  decide  any  issues  raised  by  the 
protest.  The  active  participation  of  the 
member  of  the  public  filing  a  protest 
pursuant  to  paragraph  (a)  of  this  section 
ends  with  the  filing  of  the  protest  and  no 
further  submission  on  behalf  of  the 
protestor  will  be  acknowledged  or 
considered  unless  such  submission 
raises  new  issues  which  could  not  have 
been  earlier  presented,  and  thereby 
constitutes  a  new  protest. 

6.  Section  1.555  is  revised  to  read  as 
follows: 

11.556    Duty  of  (Msdosur*  In 
fsexsnilnsUon  proceetMngs. 

(a)  A  duty  of  candor  and  good  faith     ,  - 
toward  the  Patent  and  Trademark  Office 
rests  on  the  patent  owner,  on  each 
attorney  or  agent  who  represents  the 
patent  owner,  and  on  every  other 
individual  who  is  substantively  involved 
on  behalf  of  the  patent  owner  in  a 
reexamination  proceeding.  All  such 
individuals  who  are  aware,  or  become 

-aware,  of  patents  or  printed  publications 
material  to  the  reexamination  which 
have  not  been  previously  made  of 
record  in  the  patent  file  must  bring  such 
patents  or  printed  publications  to  the 
attention  of  the  Office.  A  prior  art 
statement,  preferably  in  accordance 
with  5  1.98,  should  be  filed  within  two 
months  of  the  date  of  the  order  for 
reexamination,  or  as  soon  thereafter  as 
possible  in  order  to  bring  such  patents 
or  printed  publications  to  the  attention 
of  the  Office. 

(b)  Disclosiu-es  pursuant  to  this 
section  may  be  made  to  the  Office 
through  an  attorney  or  agent  having 
responsibility  on  behalf  of  the  patent 
owner  for  the  reexamination  proceeding 
or  through  a  patent  owner  acting  in  his 
or  her  own  behalf.  Disclosure  to  such  an 
attorney,  agent  or  patent  owner  shall 
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satisfy  the  duty  of  any  other  individual. 
Such  an  attorney,  agent  or  patent  owner 
has  no  duty  to  transmit  information 
which  is  not  material  to  the 
reexamination. 

(c)  The  duties  of  candor,  good  faith, 
and  disclosure  required  in  paragraph  (a) 
of  this  section  have  not  been  complied 
with  if  any  fraud  was  practiced  or 
attempted  on  the  Office  or  there  was 
any  violation  of  the  duty  of  disclosure 
through  bad  faith  or  gross  negligence  by, 
or  on  behalf  of,  the  patent  owner  in  the 
reexamination  proceeding. 

(d)  The  responsibility  for  compliance 
with  this  section  rests  upon  the 
individuals  identified  in  paragraph  (a)  of 
this  section  and  no  evaluation  will  be 
made  in  the  reexamination  proceeding 
by  the  Office  as  to  compliance  with  this 
section.  If  questions  of  compliance  with 
this  section  are  discovered  during  a 
reexamination  proceeding,  they  will  be 
noted  as  unresolved  questions  in 
accordance  with  §  1.552(c). 

7.  Section  1.565  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (d)  to  read  as  follows: 


9  1.56S    Concunrwit  office  proceedings. 

(b)  If  a  patent  in  the  process  of 
reexamination  is  or  becomes  involved  in 
interference  proceedings  or  litigation,  or 
a  reissue  application  for  the  patent  is 
filed  or  pending,  the  Commissioner  shall 
determine  whether  or  not  to  stay  the 
reexamination,  reissue  or  interference 
proceeding. 

(d]  If  a  reissue  appUcation  and  a 
reexamination  proceeding  on  which  an 
order  pursuant  to  \  1.525  has  been 
mailed  are  pending  concurrently  on  a 
patent  a  decision  will  normally  be  made 
to  merge  the  two  proceedings  or  to  stay 
one  of  the  two  proceedings.  Where 
merger  of  a  reissue  application  and  a 
reexamination  proceeding  is  ordered, 
the  merged  examination  will  be 
conducted  in  accordance  with  §|  1.171- 
1.179  and  the  patent  owner  will  be 
required  to  place  and  maintain  the  same 
claims  in  the  reissue  application  and  the 
reexamination  proceeding  during  the 
pendency  of  the  merged  proceeding.  The 
examiner's  actions  and  any  responses 


by  the  patent  owner  in  a  merged 
proceeding  will  apply  to  both  the  reissue 
application  and  the  reexamination 
proceeding  and  be  physically  entered 
into  both  files.  Any  reexamination 
proceeding  merged  with  a  reissue 
application  shall  be  terminated  by  the 
grant  of  the  reissued  patent 

8.  Section  1.570  is  amended  by 
revising  paragraph  (e)  to  read  as 
follows: 

9  1-570    Issuance  of  reexaminalion 
ceitiflcale  after  reexamination 


(e)  If  the  reexamination  proceeding  is 
terminated  by  the  grant  of  a  reissued 
patent  as  provided  in  §  1.565(d)  the 
reissued  patent  will  constitute  the 
reexamination  certificate  required  by 
this  section  and  35  U.S.C  307. 
*        *        *        *        « 

Dated:  April  6. 1962. 
Gerald  J.  Mossingiioff, 

Commissioner  of  Patents  and  Trademarks. 
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Documents  normally  sdteduled  for 
publication  on  a  day  that  win  be  a 
Federal  holiday  will  be  put)lished  ttie  next 
work  day  toflowing  the  holiday.  Comments 
on  this  program  are  stiH  invited. 


Comments  should  be  submitted  to  the 

Day-of-the-Week  Program  Coordinator, 
Office  of  the  Federal  Register,  National 
Aichives  and  Records  Service,  General 
SarvKes  Administratk>n,  Washington,  D.C. 
20408. 


List  of  Public  Laws 

Ust  Listing  May  13, 1982 

This  is  a  continuing  list  of  public  bills  from  Aie  current  session  of 
Congress  which  have  become  Federal  laws.  The  text  of  laws  is  not 
published  in  the  Federal  Register  but  may  be  ordered  in  individual 
pamphlet  form  (referred  to  as  "slip  laws")  from  the  Superintendent 
of  Doctmientg,  U.S.  Govenunent  Printing  Office,  Washington,  D.C. 
20402  (phone  202-275-3030). 

S.  2244  /  Pub.  L.  97-176    Nontwn  Pacific  Halibut  Act  of  1 982.  (Mey 
17. 1982;  96  Stat  78)  Price:  $1.75. 
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Motor  Vehicle  Safety 

National  Highway  Traffic  Safety  Administration 

Passports  and  Visas 

State  Department 

Poultry  and  Poultry  Products. 

Animal  and  Plant  Health  Inspection  Service 

Prisoners 

Prisons  Bureau 

Relocation  Assistance 

Environmental  Protection  Agency 

Schools 

Maritime  Administration 
Seafood 

National  Oceanic  and  Atmospheric  Administration 
Securities 

Federal  Reserve  System 

Securities  and  Exchange  Commission 

Telecommunications 

Federal  Communications  Commission 

Veterans 

Veterans  Administration 

Water  Supply 

Delaware  River  Basin  Commission 


Editor's  rtote: 

The  list  of  subjects  on  the  cover  is  designed  to  assist  those  users  who  review  the  Federal  Register  for  broad 
subject  areas.  The  list  is  compiled  from  subject  terms  supplied  by  agencies  for  certain  of  their  rule  and  proposed  rule 
documents  as  required  by  1  CFR  18.20.  Subject  terms  in  the  list  may  refer  to  more-than  one  document.  To  locate  the 
documents  m  the  Federal  Register  covered  by  the  subject  terms  in  the  list,  users  should  consult  the  Table  of  Contents 
undpr  the  appropriate  agency.  We  resaind  users  that  the  list  is  a  selecUve  supplement  to  the  Table  of  Contente  and 
should  not  be  construed  as  comprehensive. 

.I^"J/'V''.f"  ^''P^"'"^"^-  We  hope  it  will  prove  useful  to  those  users  inconvenienced  by  the  discontinuation  of 
the  "Highlights"  in  February  because  of  reduced  personnel  resources  at  the  Office  of  the  Federal  Register.  For  this 
new  list  our  editors  simply  select  subject  terms  from  those  appearing  in  the  edition's  rule  and  proposed  rule 
documents  rather  than  perform  the  detailed  analytical  work  which  was  needed  to  produce  the  "HighUghts". 

Comments  on  this  list  may  be  sent  to  Martha  Girard.  Director.  Executive  Agencies  Division  {NFEl.  Office  of  the 
Federal  Register.  NARS/GSA,  Washington.  D.C.  20408.  Phone  (202)  523-5240  (not  a  toll  free  number). 
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21895 


21902 

21M1 
21931 
21931 

21755 
21756 

21Mt 


21912 


21990 


21941 


21912 


I  ACTION 

NOTICES 

Young  Volunteers  in  ACTION  jirQgram;  proposed 

guidelines;  inquiry 

Administrative  Confefenoe  of  TYie  United  States 

NOTICES 
Meetings: 
Public  Access  and  Infonnation  Comirattee 

Agency  for  International  Development 

NOTICES 

,  Authority  delegations: 

Africa,  Principal  AID  Officers;  operational 

program  grants 
'      Commodity  Management  Office,  Director; 

furnishings  of  commodities 

Director,  Defense  Security  Assistance  Agency, 

Defense  Department 

Agricultural  Marketing  Service 

RULES 

Oranges,  grapefruit,  tangerines,  and  tangelos  grown 
in  Florida  i 

Oranges  (Valencia)  grown  in  Arizona  and 

.CaJifoEma 
PROPOSED  >HH£S 
Milk  marketing  orders: 

1     Southern  Illkiois 

Agriculture  Department 

See  Agricultunal  Maiketiag  Service;  Animal  and 
jHant  Health  Inspection  Service;  Forest  Service. 

Air  Force  Department         « 

NOTICES 
Meetings: 
Scientific  Advisory  Board  (2  documents) 

Animal  and  Plant  Health  Inspection  Service 

*flUl£S 

Poultry  improvement  plan  and  auxiliary  provision; 
control  of  poultry  diseases 

Arts  and  HumanttiM,  NaUonai  Foundation 

NOTICES 

Meetings: 
Literature  Advisory  Panel 

Donnevine  Power  Adminlstrallon 

NOTICES 

Federal  Coliunbia  River  Transmission  ^stem: 
Transmission  policy  revision,  notioe  of  intent; 
future  procedures  outline 

Civil  Rights  Commission 


21902 
21902 
21903 
21903 


Meetings;  State  advisory  committees: 
Connecticut 
Illinois 
Indiana 
Maine 
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21903 
21903 


21786 


21807 


21784 


21785 


21857 


21947 


Minnesota 
Rhode  Island 

Coast  Guard 

RULES 

Drawbridge  operations: 

New  lersey 
Marine  engineering: 

Merchant  vessels;  acceptance  of  ASME  U  or  UM 

symbol  stamp  for  pressure  vessels,  fittings,  and 

accumulators 
Regattas  and  marine  parades;  safety  of  Kfe: 

Elizabeth  River.  Va.;  Norfolk  Harborfest 
Safety  zones: 

Penns  Landing  Park.  Delaware  River, 

Philadelphia,  Pa. 
PROPOSED  RULES 
Drawbridge  operations: 

California 
NOTICES 
Meetings: 

Ship  Structure  Committee 

Commerce  Department 

See  International  Trade  Administration:  National 
Bureau  of  Standards;  National  Oceanic  and 
Atmospheric  Administration;  National  Technical 
Information  Service. 


Commodity  Futures  Trading  Coniniission 

NOTICES 

21951     Meetings;  Sunshine  Act  (2  documents) 
Consumer  Product  Safety  Commission 

NOTKES 
Meetings: 
21912        Toxicological  Advisory  Board 

Copyright  Office,  LR>rary  of  Congrsaa 

RULES 
21786     Cable  systems;  compulsory  Ucense;  intsrim  rule 
and  request  for  comments 

Customs  Service 

PROPOSED  RULES 
Liquidation  of  duties: 
21847        Currency  rates  of  exchange  certified  quarterly; 
amendments 

Defanae  Department 

See  also  Air  Force  DepartmaoL 
PROPOSED  RULES 

21853     Atmospheric  nuclear  test  program;  radiation  dose 
for  participants;  guidadoeibr  detenoination  and 
reporting 

Delaware  River  Basin  Commission 

RULES 
21779    Ckoimd  watw  protectiao.  soatheastBtn 

Pennsylvania 
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Economic  Regulatory  Administration 

NOTICES 

Consent  orders: 

21913  T.  W.  OU.  Inc. 
Remedial  orders: 

21914  Thomas  P.  Reidy,  Inc. 

Education  Department 

RULES 

Postsecondary  education: 
22020        College  housing  program 

NOTICES 

Grant  applications  and  proposals;  closing  dates: 
22028        College  housing  program 

Energy  Department 

See  Bonneville  Power  Administration;  Economic 
Regulatory  Commission;  Energy  Information 
Administratioii. 

Energy  Information  Administration 

NOTICES 

21914     Natural  gas,  high  cost;  alternative  fuel  price 
ceilings  and  incremental  price  threshold 

Environmental  Protection  Agency 

RULES 

Air  pollution  control;  new  motor  vehicles  and 

engines: 
21793        High  altitude  emission  standards;  1983  model 
year  light  duty  trucks;  interim  rule  and  request 
for  comments 

Air  programs;  nonforrous  smelter  orders,  primary 

(NSO's): 
21790        New  Mexico 

Air  quality  planning  purposes;  designation  of  areas: 
21792        Pennsylvania 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  States,  etc.: 
21860        Montana 
21859        Soudi  Carolina 
22069     Pesticides,  aerial  applications;  rulemaking  and 

policy  changes,  petition 
22010     Real  property  acquisition  and  relocation  assistance 

NOTICES 

Air  quality;  prevention  of  significant  deterioration 

(PSD): 
21916        Permit  approvals 

Federal  Aviation  Admlnistratton 

PROPOSED  RULES 

22069     Rulemaking  petitions;  summary  and  disposition 

NOTICES 

Meetings: 
21948        National  airspace  review  program  (3  documents) 

Federal  Communications  Commission 

PROPOSED  RULES 

Common  carrier  services: 
21868        Pacific  telecommunications  needs,  1961-1995; 
alternate  facilities  construction  and  use  plans 
Frequency  allocations  and  radio  treaty  matters: 
21888        Equipment  authorization  procedures 
NOTICES 
Meetings: 
21916        North  Atlantic  Consultative  Process;  preparation 
for  senior  level 


21951     Meetings;  Sunshine  Act 

Federal  Deposit  Insurance  Corporation 

NOTICES 

21951  Meetings;  Sunshine  Act  (2  documents) 
Federal  Election  Commission 

NOTICES 

21952  Meetings;  Sunshine  Act 

Federal  Emergency  Management  Agency 

RULES 

Flood  insurance;  communities  eligible  for  sale: 
21800        Alabama  et  al. 
21797        Arkansas  et  al. 

Flood  insurance;  special  hazard  areas: 
21805        Michigan  et  al. 
21802        Pennsylvania  et  aL 

PROPOSED  RULES 

Flood  elevation  determinations: 
21865        California 
21865        Illinois 

21866,       Minnesota  (2  documents) 
21867 
21868        Oregon 

Federal  HIgtiway  Administration 

RULES 

Engineeriivg  and  traffic  operations: 
21778        Traffic  safety  in  highway  and  street  work  zones; 
separation  of  opposing  traffic  and  edge  of 
pavement  excavation  requirements 
Right-of-way  and  environment 
21780        Environmental  action  plans,  impact  statements, 
and  related  procedures,  etc. 

Federal  Home  Loan  Bank  Board 

NOTICES 

Senior  Executive  Service: 
21916        Performance  Review  Board;  membership 


21756 


21917 
21916 
21917 
21918 
21917 
21916 


21917 
21952 


Federal  Reserve  System 

RULES 

OTC  margin  stocks;  list  (Regulations  G,  T,  and  U); 

revised  criteria  for  initial  and  continued  inclusion 

NOTICES 

Applications,  etc.: 

Citibank  International 

First  Tennessee  National  Corp. 

Gale  Bank  Holding  Co.,  Inc.,  et  aL 

Northwest  Bancorporation 

Shively  Bancshares  Corp.  et  al. 

Sumitomo  Bank,  Ltd 
Bank  holding  companies;  de  novo  nonbank 
activities: 

Fleet  Financial  Group.  Inc. 
Meetings;  Sunshine  Act 


Federal  Trade  Commission 

PROPOSED  RULES 
21847     Textile  products  and  leather  clothing;  care  labeling 

Rsh  and  Wildlife  Servlct 

PROPOSED  RULES 

Wildlife,  injurious;  importation: 
21892        Raccoon  dog 
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Forest  Service 

NOTICES 

Meetings: 
21902        San  Juan  National  Forest  Crazing  Advisory 
Board 

General  Services  Administration 
Nonccs 

Authority  delegations: 
21919        Defense  Department  Secretary 

Meetings: 
21919        Commercial  firms,  audit  of  transportation 
payment  doaunents;  proposed  contract 
procurement;  pre-solicitation  conference 

Geological  Survey 

PROPOSED  RULES 
21849     Federal  lands,  Outer  Continental  Shelf  (OCS),  or 

Indian  lands  leases;  payor  information  form 

Oil  and  gas  operating  regulations: 
21853        Onshore  Federal  and  Indian  oil  and  gas  leases; 
site  security;  extension  of  time 

Government  National  Mortgage  Association 

RULES 
21784     Attorneys-in-fact  list 

Health  and  Human  Servtoae  Department 

See  Human  E)evelopment  Services  Office:  Public 
Health  Service. 

Housing  and  Urban  Development  Department 

See  also  Government  National  Mortgage 

Association. 

RULES 

Mortgage  and  loan  insurance  programs: 
21783        Mutual  mortgage  insurance  and  rehabilitation 

loans;  negotiated  interest  rate  program;  effective 
date 

Human  Development  Services  Office 

NOTICES 

Grant  applications  and  proposals;  closing  dates: 
219191        Child  welfare  services  training  program:  teaching 

grants 
21921         Child  welfare  services  training  program; 
traineeship  grants 

Indian  Affairs  Bureau 

NOTICES 

Irrigation  projects;  operation  and  maintenance 
charges: 
21926         San  Carlos  Irrigation  Project  Ariz. 

Interior  Department 

See  Fish  and  Wildlife  Service;  Geological  Survey; 
Indian  Affairs  Bureau;  Land  Management  Bureau; 
Minerals  Management  Service;  Reclamation 
Bureau;  Surface  Mining  Reclamation  and 
Enforcement  Office. 

International  Development  Cooperation  Agency 

See  Agency  for  International  Development 

International  Trade  Administration 

NOTICES 

Antidumping: 
21908        Pig  iron  &om  Canada 


21909        Steel  wire  strand  for  prestressed  concrete  from 
Japan 
Scientific  articles;  duty  hee  entry: 
21907        Cornell  University 

21909  Solar  Energy  Research  Institute 
21906 .       University  of  California  et  al. 

21910  University  of  Hawaii 
21903         University  of  Utah  et  al. 

Trade  adjustment  assistance  determination 
petitions: 
21907        Paris  Processing  Corp.  et  al. 

Interstate  Commerce  Commission 

RULES 

Motor  carriers 
21840        Baggage,  checked;  articles  exempted  from 
hability 
NOTICES 

Agreements  under  sections  5  a  and  b,  applications 
for  approval,  etc.: 

21940  Western  railroads  el  al. 
Motor  carriers: 

21931        A&A  Transfer  &  Storage  Co.,  Ina.  et  aL;  pooling 

21932,       Finance  applications  (2  documents] 

21934 

21936        Permanent  authority  applications  (2  documents) 

Rail  carriers;  contract  tariff  exemptions: 
21939        Missouri  Pacific  Railroad  Co. 

Railroad  services  abandoiunent 
21930        Chesapeake  &  Ohio  Railway  Co.  et  aL 

Justice  Department 

See  also  Prisons  Bureau. 
NOTICES 

Pollution  control;  consent  judgments: 

21941  Central  Illinois  Light  Co. 

Land  Management  Bureau 

RULES 

Public  land  orders: 

21796  Idaho 

21797  Montana 

21797        New  Mexico;  correction 

NOTICES 
Airport  leases: 

21928  Nevada 

21929  Classification  of  land,  Idaho;  suitability  for 
agricultural  development  initial  classifications; 
inquiry;  correction 

Coal  leases,  exploration  licenses,  etc.: 

21927  Wyoming 
Conveyance  of  lands: 

21928  Colorado 

Leasing  of  public  lands: 

21926  Alaska 

21928  Colorado 

Management  framework  plans,  review  and 
supplement  eta: 

21929  California 

Opening  of  public  lands: 

21927  Arizona:  correction 
Organization  and  functions: 

21928  Eastern  States  Office,  Va.;  office  hours 
Sale  of  public  lands: 

21929  Oregon 

Withdrawal  and  reservation  of  lands,  proposed, 
etc.: 
21928        Montana 


VI 
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219a«        Utah 

Library  of  Congreee 

See  Copyright  Office,  Labary  of  Confess. 

Maritime  Adminiatration 

RULES 

Merchant  marine  traimng: 
21811         ILS.  ^ferchant  Marine  Academy:  admission  and 
training  of  midshipmen 

NOTICES 

Meetings: 
21949        Maritime  Advisory  Conmnttee 

Trustees;  applicants  approved,  disapproved,  etc.: 
2194t        First  National  Bank  of  Oregon:  name  change 


IMinerala  Management  Service 

NOTICES 

Oster  Continental  Sbeif:  oil  gas.  and  suifrfiur 

operations: 

Gulf  of  Mexico;  o3  and  gas  teases;  set-aside 

production 
Ooter  Continental  Sheif:  oil.  gas.  and  sulphur 
operationfl;  derelopment  and  production  plans: 

Gulf  Oil  Exploration  &  Production  Co. 

OCeCO  Oil  ft  Gas  Co. 

National  Bureaa  of  Standards 

NOTICES 

Information  processing  standards.  Federal: 
Interface  standards  exclusion  list:  proposed 
changes 


21929 


21930 
21930 


21911 


National  Highway  Traffic  Safety  Administration 

RULES 

Bumper  standards: 

21S19        Improved  bumper  technology  innovation  and 
development:  future  actions  to  maximiie 
constmier  cost  savings  and  public  net  benefits 
and  information  development  and  collection 

21820        Test  impact  speeds  reduction  and  damage 
resistance  criteria  modification 

National  Oceanic  and  Atmospheric 
Administration 

RULES 
21759     Coastal  zone  management  program:  {administration, 

improvement;  correction 

Fishery  products,  processed: 
21840        Shrimp,  fresh  or  frozen;  grade  standards:  interim 
rule  emd  request  for  comraents 

NOTICES 

Meetings: 
21911         Land  Remote  Sensing  Satellite  Advisory 
Committee 


National  Science  Foundation 

NOTICES 

Committees:  establishmeiU.  renewals,  terminations, 

etc.: 

Information  Science  and  Technology  Advisory 

Committee 


21941 


21911 


National  Technical  information  Service 
MoncES 

Patent  licenses,  exclusive: 
Radian  Corp. 


National  Transportation  Safety  Board 

NOTICES 
21941     Accident  reports,  safety  recommendatinas  and 
responses,  etc.;  availability 
Senior  Executive  Service: 

21941  Performance  Review  Board:  membership 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 
Rulemaking  petibans: 
21847        Coimcil  on  Energy  Independence;  withdrawn 
NOTICES  "^ 

Applications,  etcj 

21942  Commonwealth  Edison  Co. 

21943  Consolidated  Edison  Co.  of  New  York,  Inc. 

21944  Public  Service  Electric  &  Gas  Co.  et  aL 

21942  Houston  Lighting  &  Power  Co.  et  al. 
Eoviroiunental  statements;  availability,  etc.: 

21943  Kerr-^cCee  Chemical  Corp4  Rare  Earths 
Facility,  West  Chicago.  111. 

21952     Meetings;  Sunriiine  Act 

Prisons  Bureau 

RULES 

Inmate  control,  custody,  care,  treatment,  and 
instruction: 

Adult  basic  education  program 

Central  inmate  monitoring  system;  interim  rule 

aad  request  for  commoits 

Correspondence  policy 

Public  Health  Service 

PROPOSED  RULES 

Health  planning,  national  gaidelines: 
Computed  tomographic  [CT]  scanners;  rescission 
of  standards 

NOTICES 

Organization,  functioos.  and  authority  delegations: 
Health  Services  Administration;  Director,  Bureau 
of  Health  Personnel  Development  and  Service,  et 
aU  granting  of  waivers  of  payment  for  National 
Health  Service  Corps  assignees 

Railroad  Retirement  Board 

NOTICES 
2 '952     Meetings:  Sunshine  Act 

Reclamation  Bureau 

NOTICES 

Environmental  statements:  availability,  etc.: 
21930        Creston  Steam  Electric  Station.  Crestoo.  Wash. 

Saint  Lawrence  Seaway  Development 
Corporation 

PROPOSED  RULES 
21858     Seaway  regulations;  darificatioa.  etc;  correction 

Securities  and  Exchange  Coomiiaaioa 

RULES 
21759     Brokers  and  dealers:  securities  net  capital 
requirements 
NOTICES 

21944  Agency  forms  submitted  to  OMB  for  review 
Hearings,  etc.: 

21945  Dean  Witter  Reynolds  Intercapital  Inc.  et  al. 
21944     National  ni'irket  system  securities;  National 

Association  of  Securities  Dealers,  Inc;  temporary 
exemption 


22006 
22000 

22005 


21862 


21925 
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21947 


21778 
21776 


22060 
22030 

21853 

22064 


21949 


21949 


21858 


Self-regulatory  organizations;  proposed  rule 
changes: 
National  Association  of  Securities  Dealers,  Inc. 

State  Department 

RULES 

Visas: 
Immigrants,  illiterates;  ineligible  classes 
Students;  nonimmigrant  classification 

Surface  Mining  Reclamation  and  Enforcement 
Office 

RULES 

Abandoned  mine  land  reclamation  program;  plan 

submissions: 

Alabama 
Permanent  program  submission;  various  States: 

Alabama 

PROPOSED  RULES 

Permanent  program  submission;  various  States: 
Texas 

NOTICES 

Environmental  statements;  availability,  etc.: 
Alabama  abandoned  mine  land  reclamation  plan; 
56  projects 

Transportation  Department 

See  Coast  Guard;  Federal  Aviation  Administration; 
Federal  Highway  Administration;  Maritime 
Administration;  National  Highway  Traffic  Safety 
Administration;  Saint  Lawrence  Seaway 
Development  Corporation;  Urban  Mass 
Transportation  Administration. 

Treasury  Department 

See  also  Customs  Service. 

NOTICES 

Agency  forms  submitted  to  0MB  for  review 
UrtMn  Mass  Transportation  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
San  Francisco  metropolitan  area  highway  and 
transit  improvement;  California  Department  of 
Transportation  et  al. 

Veterans  Administration 

PROPOSED  RULES 

Adjudication;  pensions,  compensation,  dependency, 
etc.: 

Ionizing  radiation  exposure  in  military  service; 

disability  claims 
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A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 
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This  section  of  the  fODERAL  REGISTER 
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DEPARTMENT  OF  AGRICULTURE 
Agricultunri  Marfcelinfi  Sarvice 

7CFRPart905 

[Orange,  Grapafniit.  Tangerine,  and 
Tangelo  Rag.  6,  Amdt  •] 

Oranges,  Grapefruit,  Tangerines,  and 
Tang^os  Grown  In  Fkxlda; 
Amendment  of  Grade  and  Size 
Requirements 

agency:  A^cultural  Marketing  Service, 
USDA. 

action:  Aatemfaaent  to  final  rule. 

SUMMAim  IliisaclioB  loweca  Uk 

minimum  grade  requirements  for 
domestic  shipments  of  Honda  wrtiite  and 
pink  seedless  grapefruit  and  imports  of 
white  and  piak  aeedlesa  grapefniit  from 
Improvad  Mo.  2  (eKtern^)  aadti^  No.  1 
(inteniaQiD  ILS.  t4o.  2  Rusaet  These 
changes  recognize  current  and 
prospective  demand  for  such  grapefrxiit 
and  are  consistent  with  tfie  remaining 
crop  in  the  interest  of  growers  and 
consumers. 

EFFCCnvi  date:  May  17, 1982,  for 
Florida  pink  «eedle88  grapefruit.  May  24, 
1982,  for  Floiida  white  aeedless 
grapefruit 

FOR  FURTMEa  IMKMMATiON  CttNTACT 

William  J.  Doyla,  Acting  Chief,  Fruit 
Branch,  F&V,  AMS.  USDA,  Washington. 
DC.  20250, telephone 202-447-597S. 
SUPPLEMENTARY  MRMHIATieN:  This  fule 
has  been  revieived  under  Secretary's 
Memonaadum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"non-major"  rule.  William  T.  Manley, 
Dq)uty  Adnunistrator,  Agricultural 


Marketing  Service,  has  determined  that 
Siis  action  will  not  have  a  si^ficant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
would  not  measurably  affect  costs  for 
the  directly  regulated  handlers. 

The  regulation  with  respect  to  Florida 
white  and  pink  seedless  grapefruit  is 
issued  under  the  marketing  agreement 
and  Order  No.  905  (7  CFR  Part  905), 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines  and  tangeios 
grown  in  Florida. 

The  agreement  and  order  are  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  eoi-«74).  This  action  is  based 
upon  Ae  recommendation  and 
information  submitted  by  the  Otrua 
Administrative  CoiraiHttee,  and  upon 
other  available  information. 

The  minimum  grade  requirements 
specified  herein  reflect  the  Cammittee's 
and  die  Department's  appraisal  of  the 
need  to  revise  flae  ^ade  requirements 
applicable  to  Fhnida  white  and  pink 
seedless  grapefrntt  in  recognition  of  the 
diiainisfaing  avaiUable  supjdies  of  tvxh 
grapefrait  Tlie  committee  reports  an 
increased  maiket  tt^namti  for  die 
remaining  wliile  and  {link  aeedless 
grapefruit  auppiy.  Specification  of  these 
requirenieata  aaeiwes  that  the  available 
supply  «f  maiketable  fruit  raacbes  the 
consumer. 

Under  Section  Se  of  the  Act  {7  UL&C 
608e-l),  whenever  speciGed 
nnmmnditiea,  includii^  grapdfruiL  are 
regulated  under  a  Federal  madceting 
order,  imports  of  th^  cammo<£ty  must 
meet  the  same  or  compaiable  grade, 
size,  quality  or  maturity  jequirements  as 
those  in  effect  for  the  domestically 
produced  commodity.  Thus,  the  ^^de 
requirements  fer  imyorted  white  and 
pink  seedless  grapefruit  will  also  rkangp 
to  conform  to  the  grade  requirements  for 
domestic  shipments  of  Florida  white  and 
pink  seedless  grapefruit  It  is  hereby 
found  that  this  regulation  will  tend  to 
effectuate  die  dedared  policy  of  the  Act 

It  is  impracticable  and  contrary  to  the 
public  intoestlogive  preliminary 
notice,  engage  in  public  rulemakhig,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553).  It  is  necessary  to 


effectuate  the  declared  purposes  ai  the 
Act  to  make  this  rcgnlatory  provision 
effective  as  specified.  This  amendment 
rebeves  restrictions  on  shipments  of 
Florida  white  and  pink  seedless 
grapefriiit  and  imports  of  seedless 
grapefruit 

To  miaimizp  disruption  as  much  as 
possible  and  still  bring  this  marketii^ 
order  into  compliance  with  the 
Secretary's  guidelines  for  fruit 
vegetable,  and  specialty  crop  marketing 
orders,  issued  January  25, 1982.  this 
regulation  is  being  issued  with  Oie 
understanding  that  the  Citrus 
Administrative  Committee  will  initiate 
certain  actions  in  1982.  These  actions 
are  neoesaaty  so  Aat  operatians  under 
the  program  will  coniiann  with  the 
guidelines.  Theae  guidelines  state  that 
orders  containing  qoaBty  pwnriiiiquB  See 
the  Florida  dtms  order,  ahoold  not  be 
used  as  a  form  of  eiqiply  oontroL  in 
evaluating  quality  omitrol  prc^vma, 
emphasis  is  placed  on  (1)  whether 
quality  controls  have  varied 
significantly  from  season  to  season  or 
within  seascms.  (2)  ivhether  the 
percentage  of  jnodoct  mnrting  miMimum 
quality  standards  has  been  decbnii^  or 
(3)  whether  die  standards  have  been 
tightened  over  the  j«aES.  In  addition,  to 
conform  with  the  guidelines,  imM4n»tii^ 
orders  aKo^iLt  prmidr  kir  penodic 
referenda. 


Lister 


in7Cnt«ait1 


Marketing  Agreements  sad  Ondars, 
Florida,  Grapefruit  Oranges.  Tniyina. 
Tangerines. 

PART  90&-'ORilNGES.aMPEFRUTT, 


GROWN  IN  FLORIDA 

Accordingly,  it  is  Inmd  ^at  the 
provisions  of  §  905,306  Orange. 
Grapefruit  Tangerine  and  Tangek) 
Regulation  6  (46  FR  6017ft  80411;  61441; 
47  FR  589;  5912;  5699;  6248;  7203;  10065). 
should  be  and  are  amended  by  revising 
Table  I  paragraph  (a),  ai^bcable  to 
domestic  ■hipmontf  to  read  as  foUows: 

§905.306 
KdTang 

(a)  •  •  • 
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TABLE  I 


VvMy 
(1) 


Regulation  period 
(2) 


Minmum  grade 
(3> 


Minimiim 
diameter 
(inches) 

(4) 


Grapefruit 

Seedlan,  excafX  pink_ 

Seedtoii,  plnk~~«.~~~ 


May  24.  1982  to  August  22.  1962„ 
On  and  after  August  23.1982. 


May  17,  1982  to  August  22.  1962- 
On  and  after  August  23.1962 


U.&  Na  2  Russet. 

Improved  Na  2 

U.S.  Na  2  Rueset.. 
hnpfovvd  No.  2.. 


3^1* 

3M» 


(Sees.  1-19,  48  SUt  31,  as  amended;  7  U.S.C.  601-674) 

Dated:  May  14. 1982. 
D.  S.  Kuryloski.  ' 

Deputy  Director.  Fruit  and  Vegetable  Division,  Agricultural  Marketing  Service. 


{FR  Doc.  82-13806  PUad  V19-82:  8:45  am] 
WU.INO  COOe  3410-OI-M 


7  CFR  Part  908     . 

[Valencia  Oranga  Rag.  691;  Vatenda 
Oranga  Rag.  690,  Amdt  1] 

Valencia  Oranges  Grown  in  Arizona 
and  Designated  Part  of  California; 
Umitation  of  Handling 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  action  establishes  the 
quantity  of  fresh  California-Arizona 
Valencia  oranges  that  may  be  shipped 
to  maricet  during  the  period  May  21-27, 
1982.  and  increases  the  quantity  of  such 
oranges  that  may  be  so  shipped  during 
the  period  May  14-20. 1982.  Such  action 
is  needed  to  provide  for  orderly 
marketing  of  fresh  Valencia  oranges  for 
the  periods  specifred  due  to  the 
marketing  situation  confit>nting  the 
orange  industry. 
DATES:  This  regulation  becomes 
effective  May  21, 1982,  and  the 
amendment  is  effective  for  the  period 
May  14-20, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  I.  Doyle,  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  Findings. 
This  rule  has  been  reviewed  imder 
Secretary's  Memorandum'l512-l,  and 
Executive  Order  12291  and  has  been 
designated  a  "non-major"  rule.  This 
regulation  and  amendment  are  issued 
under  the  marketing  agreement,  as 
amended.  andOrder  No.  908,  as 
amended  (7  CFk  Part  908),  regulating  the 
handling  of  Valencia  oranges  grown  in 
Arizona  and  designated  part  of 
California.  The  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-«74).  The  action 
is  based  upon  the  recommendation  find 


information  submitted  by  the  Valencia 
Orange  Adminisfrative  Committee  and 
upon  other  available  information.  It  is 
hereby  found  that  this  action  will  tend 
to  effectuate  the  declared  policy  of  the 
act 

This  action  is  consistent  with  the 
marketing  poUcy  for  1981-82.  The 
marketing  policy  was  recommended  by 
the  committee  following  discussion  at  a 
public  meeting  on  February  5. 1982.  The 
committee  met  again  pubUcIy  on  May 
18. 1982,  at  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  Valencia 
oranges  deemed  advisable  to  be 
handled  during  the  specified  weeks.  The 
committee  reports  the  demand  for 
Valencia  oranges  is  good. 

It  further  fo\ind  that  it  is  impracticable 
and  confrary  to  the  public  interest  to 
give  preliminary  nodce,  engage  in  public 
rulemaking,  and  postpone  the  effective 
date  until  30  days  after  publication  in 
the  Federal  Register  (5  U.S.C.  553), 
because  of  insufficient  time  between  the 
date  when  information  became 
available  upon  which  this  regulation 
and  amendment  are  based  and  the 
effective  date  necessary  to  effectuate 
the  declared  policy  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting,  and  the 
amendment  relieves  restrictions  on  the 
handling  of  Valencia  oranges.  It  is 
necesary  to  eff'ectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

List  of  Subjects  in  7  CFR  Part  908 

Marketing  agreements  and  orders, 
California,  Arizona,  Oranges  (Valencia). 


PART  908-^VALENCIA  ORANGES 
GROWN  IN  ARIZONA  AND 
DESIGNATED  PART  OF  CAUFORNIA 

1.  S  908.991  is  added  as  follows: 

§  908.991    Vaiancia  oranga  regulation  691. 

The  quantities  of  Valencia  oranges 
grown  in  Anzona  and  California  which 
may  be  handled  during  the  period  May 
21. 1982,  tiirough  May  27, 1982,  are 
established  as  follows: 

(a)  Distinct  1:  408,000  cartons: 

(b)  District  2: 392,000  cartons; 

(c)  District  3:  Unlimited  cartons. 

2.  §  908.990  Valencia  Orange 
Regulation  690  (47  F.R.  20553),  is  hereby 
amended  to  read: 

§  908.990    Vaiancia  oranga  regulation  690. 

(1)  Distinct  1:  561,000  cartons; 
(2]  Distinct  2: 539,000  cartons; 
(3)  Disfrict  3:  Unlimited  cartons. 

(Sees.  1-19. 48  Stat  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  May  19. 1982. 

Rusaall  L.  Hawaa 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

|FK  Doc.  82-14062  Filed  S-19-82;  8:45  am] 
BtLUNO  COOE  3410.«MI 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  207, 220  and  221 

[Docket  Na  R-«372] 

SecuritiM  Credit  Transactions; 
Revision  Of  Criteria  for  initial  and 
Continued  inclusion  on  the  List  of  OTC 
Margin  Stocks 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

SUMMARY:  The  Board  is  amending  its 
criteria  for  inclusion  on  Uie  List  of  OTC 
Margin  Stocks  ("Over  The  Counter 
List").  These  amendments  will  (1)  perinit 
inclusion  of  securities  of  certain  foreign 
issuers,  (2)  eliminate  alternative  market 
value  criterion  and  make  the  price  and 
capital  criteria  mandatory.  (3)  reduce 
the  initial  listing  capital  and  publicly- 
held  share  criteria,  and  (4)  reduce  the 
continued  listing  price  and  capital 
criteria.  These  changes  are  the  result  of 
recent  developments  in  the  securities, 
particularly  the  OTC  market,  and  staff 
experience  administering  the  OTC  List 
date:  Effective  date  June  12, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jamie  Lenoci,  Financial  Analyst  or 
Robert  Lord,  Attorney,  Division  of 


F«fcrd  Rqgteter  /  Vol.  47,  No.  98  /  ThHreday,  May  20.  1982  /  Rules  and  Regolations  ZS7S7 


Banking  Supervision  and  RegulaHon 
[202)  452-2?Bl. 

SUPPLtMENTAflV  MFomumoN:  On 

November  24. 1981.  the  Board  published 
for  comment  (46  FR  57532)  a  proposal  to 
amend  its  criteriaibr  initial  and 
continued  inclusisn  on  the  list  of  OTC 
Margin  Stocks  ("OTC  List").  Brokers 
and  dealers  may  not  extend  credit  on 
stocks  which  are  traded  over-tbe- 
counteriinless  such  stodis  appear  on 
the  OTC  List.  Loans  by  banks  and  other 
lenders  <hat  are  used  to  purchase  stadcs 
appearing  on  the  OTC  List  are  subfect  to 
the  Board's  margin  requiremenls  if  the 
loans  are  secured  by  margin  stock. 

In  it  announcement,  the  Board 
proposed  to  revise  OTC  List  criteria  in 
three  important  respects.  First,  equity 
securities  of  foreign  issuers  and 
American  Depository  Recipts  would,  for 
the  first  time,  be  eligible  for  OTC  List 
inclusion.  Second,  certain  alternative 
criteria  with  respect  to  price  and  capital 
were  to  be  made  mandatory.  Third,  a 
proposal  was  made  to  relax  capital  and 
price  criteria  to  more  closely  resemble 
the  listing  requirameats  of  major -stock 
exchanges. 

In  its  action  today,  &8  Board  adopts 
revisions  to  OTC  list  o-iteda  in 
substaatially  the  same  foim  as 
proposed.  SpecificUy.  &e  OTC  List 
criteria  are  amended  to  (1)  petmit  the 
inclusien  of  securities  of  forei^  issuers 
registeoed  vnA  the  Securities  and 
Exchange  Coramisaion.  (jy  Rliminwto  the 
alternative  maricel  value  criterioa  and 
make  the  price  and  captial  criiecia 
mandatary,  (3)  reduce  the  intial  listing 
capital  and  publicly-held  share  criteria 
to  $4  million  and  400,000  shares. 
respectively,  and  (4)  reduce  the 
continued  listing  price  and  captial 
criteria  to  $2  and  $1  million, 
respectively. 

In  response  to  public  commentary,  the 
price  requirement  for  continued  listing 
adopted  by  the  Board  today  is  higher 
than  that  origiaally  proposed  for 
comment  but  lower  fhan  that  hi  the 
existing  rule.  The  Board  wishes  to -make 
clear  that  its  action  today  with  respect 
to  the  indtision  of  foreign  issuers  on  fte 
OTC  List  is  United  to  fiiose  issuers  who 
have  aotuailly  re^stered  with  the 
Securities  fmd  Exdiange  Commission  or 
file  reports  comparable  to  those  filed  by 
domestic  oorapsiies. 

Inxmler  ta^e  brokers  and  service 
bureaus  lime  to  adjust  th(  ir  programs  to 
reflect  chaises  in  dc  OTC  List  the 
Board  \«ifl  hereafter  puUish  the  OTC 
List  two  %reeki  in  advance  of  its 
effective  date.  Hiis  dhange  was 
suggested  by  BMuiy  ocmimenlers. 

l^e  Board  wishes  to  make  dear  6iat 
no  existeg  OTC  margin  stock  which 


ceases  to  meet  new  OTC  last  criteria 
will  be  immediately  removed  from  the 
OTC  List  as  a  result  of  these 
amendments:  (he  Board  intends  to 
"granctfather"  audi  stocks  for  two  years. 
Interested  persons  ahould  also  be  aware 
that  special  consideration  for  inclusion 
on  the  List  will  be  given  to  companies 
which  voluntarily  file  an  apphcation  to 
delist  their  securities  from  a  national 
exchange  aad  Are  trading  in  NASDAQ. 
Such  a  proceduze  will  prevent  any 
interruption  ia  fte  marginability  of 
certain  securities. 

In  July  1969,  pursuant  to  the  Over  the 
Counter  Market  Act  of  1968  (Pub.  L  90- 
437],  the  Board  adopted  criteria  which,  if 
met  by  issuers  of  over-the-counter 
stocks,  would  result  in  the  stocks  beii^ 
placed  on  the  OTC  list  and  hence 
afforded  the  same  treatment  as 
exchange  listed  stocks  for  purposes  of 
the  Board's  margin  rules.  Ibis  meant 
that  once  on  the  OTC  List.  over-Ae- 
counter  stocks  were  eligible  for  margin 
trading.  In  addition  to  criteria  for  initial 
eligibility  for  Ae  OTC  List,  criteria  for 
continued  eligibilify  for  inclusion  on  the 
OTC  List  were  also  estabUshed  by  the 
Board  in  1S72. 

Changes  in  fee  OTC  List  criteria  made 
today  are  fee  result  of  a  review  of  recent 
developments  in  fee  securities  markets, 
particularly  fee  OTC  market,  staff 
experience  wife  fee  administration  of 
fee  OTC  List  and  tfaepid)hc 
commentary.  Each  change  is  discussed 
below. 

Foreign  Issuers  Now  Eligible  for  OTC 
list  InchisloD 

Issuers  eligible  for  inclusion  on  the 
OTC  List  wdD  no  longo'  have  to  be 
organized  under  fee  laws  of  fee  United 
States  or  a  State.  Foreign  issuers  were 
poecluded  from  OTC  List  eligibility  in 
fee  past  because  of  fee  rdative  lack  of 
access  to  such  issuers'  &iancial 
informatioD.  Tbe  strengfeened 
disclosure  rules  of  fee  Securities  and 
Exchange  Commission  now  make  it 
possible  te  obtain  comprehensive  and 
up  to  date  financial  io^rmatian  on 
many  for^^  isauers.  Because  of  feese 
improvements,  it  is  no  longer  necessary 
to  restrict  OTC  List  candidates  to 
domestic  issuers.  Foreign  as  well  as 
domestic  issuers  must  however,  be 
registered  or  file  comparable  refwrts 
wife  fee  Securities  and  Exchange 
Commission  in  order  to  be  eli^ble  for 
inclusion  on  the  OTC  List 

Eliminating  AhecBiie  Giitaria  asd 
Maldag  fidoa  awlCipild  Criteda 
Mandatary 

Another  dtange  in  OTC  List  criteria 
involves  fee  alternative  requirements 
wife  respect  to  fee  size  and  character  of 


fee  issue  and  iscoer.  Prior  to  these 
amendments,  a  stock  ooald  fail  aneof 
the  three  criteria  of  a  $5J)0  miaimiun 
price,  $5  million  capital  or  $5  million  in 
market  value  and  still  be  placed  on  fee 
OTC  List  The  criterion  requiring  an 
aggregate  market  value  of  $5  miHionis 
of  limited  value  in  determining  OTC  List 
eligibility  since  it  only  affects  stocks 
worth  between  $5  and  $10  per  share. 
During  the  past  two  years,  for  example, 
only  seven  percent  of  fee  stocks  added 
to  fee  OTC  list  failed  fee  aggr^ate 
maritet  value  test  AccordiBgly,  fee 
retention  of  feis  test  is  bo  looger 
justified. 

The  remaining  alternate  criteria  for 
bofe  initial  and  continued  inclusion  on 
fee  OTC  List — relating  to  piioe  per  share 
and  minimum  capital — ate  now  made 
mandatory.  Doing  so  vrafl  lessen  the 
effect  of  systemic  Ouctuatioos  which 
have  indirectly  been  affecting  fee  size 
and  composition  of  fee  OTC  list 

The  Board  origmally  proposed  to 
lower  fee  price  and  capital  critena  (or 
continued  listing  from  $3  and  ^5 
million  to  $1  and  $1  million, 
respectively.  Some  public  comntent 
however,  reflected  fee  view  that  the 
proposed  criteria  may  encourage  the  use 
of  speculative  credit  The  Board  has 
decided,  feerefore,  to  adopt  a  higher 
continued  listing  price  criterion  tim 
feat  proposed.  The  new  criterion  wffl 
still  be  lower  fean  fee  criterion  existing 
before  feese  amendmente.Tbe  capital 
criterion  for  initial  and  continned  bsting 
has  been  reduced  to  $4  milUon  and  $1 
million,  respectively.  The  initial  hstiqg 
price  per  share  criterion  wiD  remain  at 
$5.  The  continued  hsting  price  per  dhaie 
criterion  has  been  reduced  to  $2.  The 
initial  listing  publicly  held  share 
criterion  has  been  reduced  to  400,0)0 
shares.  These  changes  will  make  fee 
Board's  OTC  list  criteria  more 
comparable  to  fee  hstiiig  criteria  of  the 
American  Stod(  Exchange. 

List  of  SubiaGlB  ai  12  CFS  Faits  av  ^ 
221 

Banks,  banking.  Credit  Federal 
Reserve  S3rstem.  Mai^g^  Margin 
Requirements.  Reporting  requirements. 
Securiliea. 

Ust  «f  Sufa^eolB  ia  U  GFS  itet  2M 

Banks,  baiddng.  Brokers,  Credit 
Federal  Reserve  System,  Margin,  Margin 
Requirements,  Investments,  Reporting 
requirements.  Sacurttias, 

Accordin^y,  piirwiant  Is  Sees.  7  and 
23  of  the  Secarities  Exchange  Act  of 
1934.  as  amended  (15  U.S.Q  78g,  78w), 
fee  Board  amends  RegolafeMis G,T  nd 
U  (12  CFR  Farts  807. 220  «k1  221. 
respecfively)  ^n  foDows: 
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PART  207— SECURITIES  CREDIT  BY 
PERSONS  OTHER  THAN  BANKS, 
BROKERS,  OR  DEALERS 

1.  Section  207.5  is  amended  by 
revising  paragraphs  (d)(1),  (4)  and  (7) 
through  (9).  (e)(1)  and  (4)  through  (7)  to 
read  as  follows: 

S  207.5    SupplMMnt 

(d)  •  •  • 

(1)  The  stock  is  registered  under 
section  12  of  the  Act  (15  U.S.C.  781),  is 
issued  by  an  insurance  company  subject 
to  section  12(g)(2)(G)  (15  U.S.C. 
781(g)(2)(G)),  is  issued  by  a  closed-end 
investment  management  company 
subject  to  registration  pursuant  to 
section  8  of  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-8),  is  an 
American  Depository  Receipt  of  a 
foreign  issuer  whose  securities  are 
registered  under  section  12  of  the  Act,  or 
is  a  stock  of  an  issuer  required  to  file 
reports  under  section  l^(d)  of  the  Act  (15 
U.S.C.  78o(d)), 
«        •        •        •        • 

(4)  The  issuer  or  a  predecessor  in 
interest  has  been  in  existence  for  at 
least  three  years, 

(7)  There  are  400,000  or  more  shares  of 
such  stock  outstanding  in  addition  to 
shares  held  beneficially  by  officers, 
directors,  or  beneficial  owners  of  more 
than  10  percent  of  the  stock, 

(8)  The  minimum  average  bid  price  of 
such  stock,  as  determined  by  the  Board, 
is  at  least  $5  per  share,  and 

(9)  The  issuer  has  at  least  $4  million  of 
capital,  surplus,  and  undivided  profits. 

(e)  •  •  * 

(1)  The  stock  continues  to  be 
registered  under  section  12  of  the  Act 
(15  U.S.C.  781),  or  if  issued  by  an 
insurance  company  such  issuer 
continues  to  be  subject  to  section  12 
(g)(2)(G)  (15  U.S.C.  781(g)(2)(G)),  or  if 
issued  by  a  closed-end  investment 
management  company  such  issuer 
continues  to  be  subject  to  registration 
pursuant  to  section  8  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-8), 
is  an  American  Depository  Receipt  of  a 
foreign  issuer  whose  securities  are 
registered  under  section  12  of  the  Act,  or 
is  a  stock  of  an  issuer  required  to  file 
reports  under  section  15(d)  of  the  Act  (15 
U.S.C.  780(d)), 

(4)  Daily  quotations  for  both  bid  and 
asked  prices  for  the  stock  are 
continuously  available  to  the  general 
public, 

(5)  There  are  300,000  or  more  shares  of 
such  stock  outstanding  in  addition  to 
shares  held  benefically  by  officers. 


directors,  or  beneficial  owners  of  more 
than  10  percent  of  the  stock. 

(6)  The  minimum  average  bid  price  of 
such  stocks,  as  determined  by  the 
Board,  is  at  least  $2  per  share,  and 

(7)  The  issuer  has  at  least  $1  million  of 
capital,  surplus,  and  undivided  profits. 

PART  220— CREDIT  BY  BROKERS 
AND  DEALERS 

2.  Section  220.8  is  amended  by 
revising  paragraphs  (h)  (1),  (4)  and  (7) 
through  (9).  (i)  (1)  and  (4)  through  (7)  to 
read  as  follows: 

§  220.S    Supptement 


(h)  •  •  • 

(1)  The  stock  is  registered  under 
section  12  of  the  Act  (15  U.S.C.  781).  is 
issued  by  an  insurance  company  subject 
to  section  12(g)(2)(G)(15  U.S.C. 
781(g)(2)(G)),  is  issued  by  a  closed-end 
investment  management  company 
subject  to  registration  pursuant  to 
section  8  of  the  Investment  Company 
Act  of  1940  (15  U.S.C  80a-8),  is  an 
American  Depository  Reciept  of  a 
foreign  issuer  whose  securities  are 
registered  under  section  12  of  the  Act,  or 
is  a  stock  of  an  issuer  required  to  file 
reports  under  section  15(d)  of  the  Act  (15 
U.S.C.  78o(d)). 

(4)  The  issuer  or  a  predecessor  in 
interest  has  been  in  existence  for  at 
least  three  years, 

(7)  There  are  400,000  or  more  shares  of 
such  stock  outstanding  in  addition  to 
shares  held  beneficially  by  officers, 
directors,  or  beneficial  owners  of  more 
than  10  percent  of  the  stock, 

(8)  The  minimum  average  bid  price  of 
such  stock,  as  determined  by  the  Board, 
is  at  least  $5  per  share,  and 

(9)  The  issuer  has  at  least  $4  million  of 
capital,  siuplus.  and  undivided  profits. 

,  (1)  *  *  * 

(1)  The  stock  continues  to  be 
registered  under  section  12  of  the  Act 
(15  U.S.C.  781),  or  if  issued  by  an 
insurance  company  such  issuer 
continues  to  be  subject  to  section 
12(g)(2)(G}  (15  U.S.C.  781(g)(2)(G)),  or  if 
issued  by  a  closed-end  investment 
management  company  such  issuer 
continues  to  be  subject  to  registration 
pursuant  to  section  8  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-8), 
is  an  American  Depository  Receipt  of  a 
foreign  issuer  whose  securities  are 
registered  under  section  12  of  the  Act,  or 
is  a  stock  of  an  issuer  required  to  file 
reports  under  section  15rd)  of  the  Act  (15 
U.S.C.  78o(d)J, 


(4)  Daily  quotations  for  both  bid  and 
asked  prices  for  the  stock  are  | 
continuously  available  to  the  general 
public, 

(5)  There  are  300,000  or  more  shares  of 
such  stock  outstanding  in  addition  to 
shares  held  beneficially  by  officers, 
directors,  or  beneficial  owners  of  more 
than  10  percent  of  the  stock, 

(6)  The  minimum  average  bid  price  of 
such  stocks,  as  determined  by  the 
Board,  is  at  least  $2  per  share,  and 

(7)  The  issuer  has  at  least  $1  million  of 
capital,  surplus,  and  undivided  profits. 

PART  221-CREDrT  BY  BANKS  FOR 
THE  PURPOSE  OF  PURCHASING  OR 
CARRYING  MARGIN  STOCKS 

3.  Section  221.4  is  amended  by 
revising  paragraphs  (d)  (1),  (4)  and  (7) 
through  (9),  (e)  (1)  and  (4)  through  (7)  to 
read  as  follows: 

S  221.4    Supplenwnt 

(d)  *  *  * 

(1)  The  stock  is  registered  under 
section  12  of  the  Act  (15  U.S.C.  781),  is 
issued  by  an  insurance  company  subject 
to  section  12(g)(2)(G)  (15  U.S.C. 
781(g)(2)(G)),  is  issued  by  a  closed-end 
investment  management  company 
subject  to  registration  pursuant  to 
section  8  of  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-8),  is  an 
American  Depository  Receipt  of  a 
foreign  issuer  whose  securities  are 
registered  under  section  12  of  the  Act.  or 
is  a  stock  of  an  issuer  required  to  file 
reports  under  section  15(d)  of  the  Act  (15 
U.S.C.  780(d)), 
•        *        *        *        * 

(4)  The  issuer  or  a  predecessor  in 
interest  has  been  in  existence  for  at 
least  three  years, 

(7)  There  are  400,000  or  more  shares  of 
such  stock  outstanding  in  addition  to 
shares  held  beneficially  by  officers, 
directors  or  beneficial  owners  of  more 
than  10  percent  of  the  stock. 

(8)  The  minimum  average  bid  price  of 
such  stock,  as  determined  by  the  Board, 
is  at  least  $5  per  share,  and 

(9)  The  issuer  has  at  least  $4  million  of 
capital,  surplus,  and  undivided  profits. 

(e)  *  •  * 

(1)  The  stock  continues  to  be 
registered  under  section  12  of  the  Act 
(15  U.S.C.  781),  or  if  issued  by  an 
insurance  company  such  issuer 
continues  to  be  subject  to  section 
12(g)(2)(G)  (15  U.S.C.  781(g)(2)(G)),  or  if 
issued  by  a  closed-end  investment 
management  company  such  issuer 
continues  to  be  subject  to  registration 
pursuant  to  section  8  of  the  Investment 
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Company  Act  of  1940  (15  U.S.C  80a-8]. 
is  an  American  Depository  Receipt  of  a 
foreign  issuer  whose  securities  are 
registered  under  section  12  of  the  Act,  or 
is  a  stock  of  an  issuer  required  to  Hie 
reports  under  section  15(d)  of  the  Act  (15 
U.S.C.  78o(d)). 
•        *        •        •        • 

(4]  Daily  quotations  for  both  bid  and 
asked  prices  for  the  stock  are 
continuously  available  to  the  general 
public 

(5)  There  are  300,000  or  more  shares  of 
such  stock  outstanding  in  addition  to 
shares  held  beneHcially  by  officers, 
directors,  or  beneficial  owners  of  more 
than  10  per  cent  of  the  stock, 

(6)  The  minimum  average  bid  price  of 
such  stock,  as  determined  by  the  Board, 
is  at  least  $2  per  share,  and 

(7)  The  issuer  has  at  least  $1  million  of 
capital,  surplus,  and  undivided  profits. 

Final  Regulatory  Flexibility  Analysis 

The  initial  regulatory  flexibility 
analysis  indicated  that  because  the 
proposals  to  amend  OTC  List  criteria 
involved  a  niixtiu«  of  relaxing  and 
tightening  changes,  it  was  not  easy  to 
judge  the  overall  impact  on  small 
domestic  entities — primarily  those 
small-sized  corporations  whose  stocks 
are  traded  in  the  over-the-counter 
market. 

No  comments  were  received  which 
would  lead  the  Board  to  conclude  that 
the  adoption  of  these  amendments 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  May  12. 1982. 
WiUiam  W.  WUes. 
Secretary  of  the  Board. 

(FR  Doc  12-13402  Filed  S-l»-e2:  8:45  am] 
BIUJNO  CODE  mO-OIHI 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  931 

Improving  Coastal  Management  In  tha 
United  States 

Correction 

In  PR  Doc.  82-13359.  appearing  at 
page  21009.  in  the  issue  of  Monday,  May 
17. 1962,  make  the  following  correction: 

On  page  21024.  in  the  first  column, 
remove  the  heading  Subpart  C — 
[Removed]  appearing  after  die  table  of 
Contents  for  Subpart  D; 


On  page  21024,  in  the  first  column, 
before  paragraph  1.,  add: 

{931.140  through  S  931.152    (Subpart  U 
[Removed] 

BHIMQCOOE  1506-Ot-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFRPart240 

(Release  Na  34-18737;  Re  Nos.  87-655. 
856. 922  and  923] 

Net  Capital  Requirements  for  Brokers 
andDeiialers 

AQENCV:  Securities  and  Exchange 
Commission. 

action:  Adoption  of  Amendments  to  net 
capital  rule. 

summary:  The  Conmiission  is  amending 
parts  of  its  net  capital  and  customer 
protection  rules  for  broker-dealers.  The 
amendments  will  alter  the  haircuts 
under  the  net  capital  rule  on  most  debt 
securities,  preferred  stock  and 
redeemable  securities  of  certain 
registered  investment  companies.  The 
amendments  will  also  affect  the 
treatment  of  securities  borrowing  and 
fails  to  deliver  by  brokers-dealers  under 
both  rules.  Finally,  the  Commission  is 
adopting  a  new  provision  in  the  net 
capital  rule  designed  for  a  unique  class 
of  broker-dealer  generally  known  as 
municipal  securities  broker's  brokers. 
EFFECnVE  DATE  }une  25. 1982. 
FOR  FURTHER  INFORMATION  CONT  ACT 
Michael  A.  Macchiaroli,  Division  of 
Market  Regulation  (202]  272-2372,  500  N. 
Capitol  Street  Washington.  D.C.  20548 
SUPPLEMENTARY  INFORMATION:  In 
January  1982,  the  Commission 
announced  the  adoption  and  proposal  of 
amendments  to  the  net  capital  and 
customer  protection  rules  that,  taken 
together,  would  significantly  revise  the 
capital  requirements  for  broker-dealers.* 
The  amendments  as  adopted  or 
proposed  for  comment  represented  die 
Commission's  conclusion,  foUowing  a 
comprehensive  examination  of  the 
«  financial  responsibility  requirements 
apphcable  to  broker-dealers  and  the 
capacity  of  the  securities  industry  to 
avoid  operational  and  financial 
problems  encountered  in  the 
"Paperwork  Crisis"  of  the  late  1960's, 
that  those  capital  requirements  could  be 
revised  without  creating  undue  risks  to 
investors. 

The  amendments  that  were  adopted 
by  the  Conmiission  in  January  191^ 


generally,  reduced  by  half  (from  4%  to 
2%)  the  percentage  requirement  of  net 
capital  for  those  broker-dealers  which 
have  elected  the  alternative  method  of 
calculating  net  capital,  allowed  the  use 
of  revolving  subordinated  loans, 
moderated  the  treatment  of  short 
securities  differences  and  allowed 
elimination  from  the  Reserve  Formula* 
of  securities  borrowed  from  customers 
under  certain  circumstances.  The 
amendments  that  were  proposed  in 
January  1982  included  changes  in  the 
percentage  deductions  ("haircut8")  btim 
the  market  value  of  certain  securities  in 
the  proprietary  accounts  of  broker- 
dealers  in  computing  capital 
requirements:  changes  in  the  treatment 
of  municipal  securities  that  have  no 
ready  market;  changes  in  the  treatment 
of  fail  to  deliver  contracts  that  allocate 
to  fail  to  receive  contracts  ("matched 
fails")  under  the  Reserve  Formula;  and 
changes  in  the  time  period  before  a 
deduction  must  be  taken  for  fail  to 
deliver  contracts.  The  Commission  also 
proposed  to  amend  the  customer 
protection  rule  to  change  the  treatment 
of  securities  borrowed  by  broker-dealers 
from  persons  other  than  brokers, 
dealers,  or  municipal  securities  dealers 
under  the  possession  or  control 
requirement  of  that  r\de.  The  effective 
date  of  the  amendments  that  were 
adopted  by  the  Commission  in  January 
1982  was  delayed  until  May  1. 1962. 

Following  the  Commission's  actions  in 
January  1982,  self-regulatory 
organizations  and  the  Commodities 
Futures  Trading  Commission  (the 
"GFrC'J  have  taken  action  affecting  die 
capital  requirements  of  many  broker- 
dealers,  lie  New  York  Stock  Exchange 
(the  "NYSE")  adopted  a  rule  proposal 
reducing  the  early  warning  levels, 
thereby  reducing,  as  a  practical  matter, 
the  net  capital  required  of  member 
Brms.  llie  Board  of  Directors  of  the 
National  Association  of  Securities 
Dealers.  Ina  (die  "NASD")  has 
approved  a  substantially  similar  rule 
and  has  submitted  that  rule  to  its 
membership  for  approval  The  CFTC  has 
proposed  for  comment  amendments  that 
would  subslantiaUy  parallel  the 
amendments  to  the  net  capital  rule 
adopted  by  the  Commission. 

The  Commission  is  adopting  the 
amendments  proposed  in  January  1962, 
modiBed,  as  discussed  below,  to 
account  for  certain  of  the  comments 
received.  Tlie  Commission,  however, 
declines  to  revisit  at  this  time,  as  several 
commentators  suggested,  certain  issues 
coiuidered  in  January  1982.  In  view  of 
the  significant  reduction  in  overall 


'SecuritiM  Bxcfaangt  Act  Releasei  Nos.  18417- 
18420  Qan.  13. 1982).  47  FR  3512  Qan.  2S,  1982). 


*17CFR24ai5c3-3«. 
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capital  requirements,  the  Commission 
has  determined  not  to  revisit  the 
liquidity  concept  of  the  net  capital  rule 
as  applied  to  the  treatment  of  exchange 
seats  and  unsecured  receivables  (which 
are  now  treated  as  not  reacfily 
convertible  into  cash).* The  Commission 
will,  however,  continue  to  explore 
alternatives  with  the  securities  industry. 
The  Commission  believes  that  a  balance 
must  be  struck  by  increasing  deductions 
for  some  of  the  items  in  the  net  capital 
calculation  to  reflect  the  changing 
economic  and  market  conditions. 
The  Commission  has  received 
thoughtful  and  helpful  comments  from 
the  securities  industry  in  its  efforts  to 
update  the  financial  responsibility  rules. 
TTie  Securities  Industry  AssoctatioR  (the 
"SIA").  some  of  its  members,  tite  vaiious 
self-regulatory  organizations,  broker^ 
dealers  and  others  have  assisted  in  the 
analysis  of  relevant  issnet  by  supplying 
data,  views  and  recommendations 
appropriate  to  the  Commission's 
undertaking.  The  Commission  believes 
that  the  success  of  its  public  dialogue 
with  the  securities  industry  in  this 
matter,  which  began  in  1979.  is  evident 
in  the  rules  as  adopted  today.  The 
Commission  hopes  this  dialogue  will 
continue  as  other  issues  of  public 
concern  are  e^lored. 

I 

The  Haircuts 

A  broker-dealer  arrives  at  its  net 
capital  by  deducting  from  its  net  worth 
(calculated  in  accordance  with  generally 
accepted  accounting  principles)*  the 
value  of  assets  not  readily  convertible 
into  cash,  and  also  certain  percentages 
of  the  market  value  of  securities  carried 
in  its  accounts.  The  amotmt  of  die 
haircuts  for  debt  secxuities  (including 
short  term  notes)  depends  on  the  nature 
of  the  issuer,  the  time  to  matohty  of  the 
security  and.  for  securities  of  non- 
governmental issuers,  the  ratings  of 
nationally  recognized  statistical  rating 
services.  In  general,  the  haircuts  for  debt 
securities  were  designed  to  take  into 
account  the  historical  siarket 
fluctuations  of  each  tjrpe  of  ipstrument 
and  its  associated  maricet. 

Relatively  recent  events  in  the  debt 
market  have  caused  the  Commissioa  to 
question  the  adequacy  of  the  present 
haircut  provisions  i(x  debt  securities 
generally.  Interest  rates  rose  to 
unprecedented  heights  hi  the  1979-60 
period,  causing  precipitous  declines  in 


'The  CoanniMioa  understaods.  however,  that  the 
stafi  has  inued  an  interpretation  allowing  a  broker 
or  dealer  to  net  receivables  from  and  payables  to 
another  broker  or  dealer  for  net  capital  purposes. 

*  This  means,  among  other  things,  using  the 
accrual  method  of  accounting. 


the  values  of  already  issued  debt 
instruments.  The  Cmiunission  is 
concerned  that  individual  firms  have  an 
adequate  capital  cushion  to  cover 
potential  market  risks  in  light  of  the 
volatility  of  the  current  maiicets. 

In  Securities  Exchange  Act  Release 
No.  17209,'  the  Commission  proposed 
for  comment  amendments  to  the  haircut 
schedules  for  Government  securities, 
municipal  securities  and  nonconvertible 
debt  securities.  Also,  in  an  effort  to 
make  its  financial  responsibility  rules 
.  more  compatible  with  sound  business 
practices,  the  Commission  solicited 
comment  on  the  degree  to  Which  dia 
haircut  provisions  should  deal  with 
hedges  aaung  various  classes  of  debt 
instruments.  Through  the  comment 
process  the  ConunissioD  expected  to 
develop  criteria  for  hedging  which 
would  be  objectiTe.  dear  and  easily 
determinable. 

As  discussed  in  its  October  1980 
Release,  data  provided  to  the 
Commission  tended  to  confirm  doubts 
as  to  the  adequacy  of  the  present  haircut 
provisions.  The  data  were  compiled 
from  records  accumulated  by  brokerage 
firms  in  the  ordinary  course  of  dealing  in 
debt  securities.  In  one  of  its  January 
1982  Releases,*  the  Commission 
repropoaed  for  comment  the  haircuts  on 
debt  securities  and  proposed  for 
comment  a  rather  sophisticated  hedging 
schedule  as  to  Government  securities.  It 
also  proposed  for  comment  changes  in 
haircuts  for  preferred  stock  and  for 
redeemable  securities  of  certain 
registered  investment  companies. 

A.  Government  Securities 

Haircut  Schedules,  The  net  capital 
rule  currently  requires,  in  the  case  of  a 
security  issued  or  guaranteed  as  to 
principal  or  interest  by  the  United  States 
or  any  agency  thereof,  deductions  from 
net  worth  equal  to  a  percentage  of  the 
net  long  or  short  position  in  each 
category  described  in  subparagraph  (A] 
of  the  haircut  provisions  of  the  rule. 
There  is  no  deduction  for  securities 
having  leas  than  one  year  to  maturity. 
The  deduction  for  securities  having  one 
year  but  less  than  three  years  to 
maturity  is  1  percent;  that  for  securities 
having  three  years  but  less  than  five 
years  to  maturity  is  Z  percent;  that  for 
securities  with  five  years  or  more  to 
maturity  is  3  percent. 

The  data  submitted  to  the 
ConuBission  by  the  SIA  in  1379 
indicated  that  these  haircuts  were 
inadequate  in  measuring  the  risk  in 


>  Securities  Exchange  Act  Release  No.  17209  (Oct 
9, 1980),  45  FR  89911  (Oct.  22, 1980). 

*  Secnrities  Exchange  Ad  Release  No.  1841S  (Jan. 
13.  ISaa).  «7  PR  3521  (latL  25, 1982). 


carrying  the  securities,  particularly 
those  securities  with  less  than  one  year 
to  maturity  and  those  with  five  years  or 
more  to  maturity.  That  data  showed  that 
the  majority  of  monthly  changes  in 
market  value  were  ^eater  than  the 
existing  haircuts  and  that,  for  scune 
months,  the  month-end  to  month-end 
price  movements  were  considerably 
greater  than  the  existing  haircuts.  For 
example,  in  26  of  the  49  months  in  the 
survey.  Treasury  bills  maturing  in  6 
months  moved  in  price  between  one 
tenth  of  1%  to  over  1%.  In  one  month, 
Treasiiry  bills  maturing  in  nine  months 
moved  1.50%  and  in  February  1980, 
1.90%.  Finally,  in  39  of  49  months. 
Treasury  bills  maturing  in  12  months 
mo<^ed  between  one  tenth  of  1%  and 
2.51%  (February  1980).  In  each  case, 
however,  the  rule  required  no  haircut. 

The  data  for  bonds  with  2  years,  5 
years,  10  years,  20  years  and  30  years  to 
maturity  showed  the  same  discrepancies 
between  the  haircuts  and  the  price 
fluctuations  as  securities  having  1  year 
or  less  to  maturity.  For  example,  in  3 
different  months  within  a  6  month 
period.  Treasury  bonds  maturing  in  30 
years  declined  substantially:  7.06%  in 
February  1980,  8.82%  in  January  1980 
and  9.16%  in  October  1979.  Yet.  die 
required  haircut  for  these  securities  is 
only  3%.  Based  largely  on  these  data  and 
other  data  later  submitted  to  the 
Commission,  the  Commission  proposed 
in  its  January  1982  Release  to  alter  the 
haircuts  on  Government  securities. 

In  an  effort  to  recognize  more  reaUstic 
hedging  approaches  by  brokers-dealers, 
the  Commission  also  proposed  for 
comment  a  sophisticated  hedging 
provision  as  initially  presented  by  the 
SIA  and  modified  by  the  Commission. 
The  computation  process  includes  the 
"weighting"  of  subcategory  haircuts  in 
determining  the  overall  haircut  for  the 
category.  Permitting  only  a  partial  offset 
of  haircuts  among  subcategories  within 
each  category  is  necessary  to  account 
for  the  increasing  fluctuation  in  prices 
and  yields  as  the  differences  in  dates  to 
maturity  of  the  long  and  short  positions 
increase.  At  the  same  time,  however, 
permitting  a  partial  offset  of  haircuts 
among  subcategories  recognizes  that  the 
market  risks  of  holding  both  positions 
are  historically  less  than  the  total 
deduction  that  would  be  required  with 
respect  to  each  position  if  the  haircut 
schedule  did  not  permit  hedging  of 
securities  in  different  subcategories. 
Thus,  for  example,  a  long  position 
consisting  of  $1  million  of  three  month 
Treasury  bills  doe*  not  entirely  offset  a 
short  position  consisting  of  $1  million  in 
six  month  Treasury  bills,  but  the  haircut 
required  on  both  positions  is  less  than 
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the  sum  of  the  haircuts  required  if  the 
positions  were  viewed  separately. 

The  hedging  formula  also  prescribes  a 
safety  factor  that  is  a  percentage  of  the 
lesser  of  the  aggregate  net  long  or  short 
positions  within  each  category.  By 
including  the  safety  factor  in  hie  haircut 
computation  for  each  category,  the 
computation  takes  into  consideration 
the  degree  to  which  the  various  security 
positions  act  as  hedges  for  each  other. 
Since  the  haircuts  for  the  subcategories 
reflect  only  the  manner  in  which  &e 
market  value  of  the  individual  security 
positions  within  a  particular 
subcategory  fluctuate,  the  safety  factor 
adds  a  measure  of  how  the  maricet  value 
of  the  subcategories  vary  with  each 
other.' The  SIA  determined  that  the 
safety  factor  for  the  haircut  schedule 
based  on  an  analysis  of  30-day  price 
fluctuations  would  be  48%.  For  ease  of 
computation  and  to  provide  an  added 
measure  of  safety  in  the  case  of 
portfolios  with  a  heavy  concentration  in 
a  particular  subcategory,  the 
Commission  has  increased  the  safety 
factor  to  50%. 

The  Commission  also  included  in  the 
proposed  amendments  a  provision 
whereby  a  broker-dealer  can  elect  to 
recognize  some  cross  category  hedges. 
Under  that  provision,  an  electing  broker- 
dealer  could  exclude  the  meirket  values 
of  a  long  or  short  security  from  one 
category  and  one  from  another  category 
provided  that  such  securities  have 
matiuity  dates:  (1)  Between  9  months 
and  15  months  and  within  3  months  of 
one  another,  (2)  Between  2  years  and  4 
years  and  within  1  year  of  one  another, 
or  (3)  Between  8  years  and  12  years  and 
within  2  years  of  one  another.  The 
electing  broker-dealer,  however,  would 
be  required  to  include  the  net  market 
value  of  the  two  seciuities  in  the 
category  for  the  security  with  the  longer 
date  to  maturity. 

Moreover,  the  Commission  proposed 
to  amend  the  Government  securities 
haircut  provisions  to  permit  brokers- 
dealers  to  exclude  long  or  short 
positions  in  Government  securities  that 
are  hedged  by  certain  futures  contracts.* 


'The  Mfety  factor  was  derived  by  analyzing  the 
covariance  coefncients  of  each  security  position  to 
formulate  the  safety  factor  in  terms  of  a  percentage 
of  the  lesser  of  the  aggregate  haircut  on  the  long 
positions  or  the  aggregate  haircut  on  the  short 
positions  within  a  given  category. 

'Exchange  listed  options  on  debt  securibes  will 
be  factorad  Into  the  formula  as  the  options  begin 
trading.  A  separate  haircut  schedule  as  to  the 
GNMA  options  has  already  been  approved.  See 
letter  bam  the  Division  of  Market  Regulation  to  the 
Chicago  Board  Opbona  Exchange.  Inc.,  dated  SepL 
Z9. 1961.  Tbe  Commission  continues  to  solicit 
conuneni  and  analysis  on  the  impact  of  this 
developnent 


To  qualify,  the  futures  contract  must  be 
traded  on  a  regulated  market  and  must 
provide  for  the  delivery  of  a 
Government  security  with  a  maturity 
date  that  would  be  within  a  specified 
range  of  the  maturity  date  of  the  long  or 
short  Government  securities  position 
that  the  broker-dealer  seeks  to  exclude. 
Finally,  the  Commission  proposed,  as 
an  alternative  to  the  principal  haircut 
procedure,  a  simplified  procedure  for 
computing  applicable  haircuts  to  satisfy 
the  concerns  of  commentators  that  the 
rule  continue  to  provide  a  simple  and 
direct  method  for  computing  required 
deductions  from  net  capital.  That 
procedure  would  require  an  electing 
broker-dealer  to  apply  the  percentage 
deduction  provided  in  the  schedule  to 
the  value  of  each  net  long  or  short 
position  in  Government  securities  in  the 
12  subcategories,  and  would  prohibit 
any  hedging  between  subcategories  or 
adjacent  categories.  By  netting  long  or 
short  positions  within  subcategories, 
however,  the  rule  would  continue  to 
permit  some  risk-reducing  hedges  by 
electing  brokers-dealers. 

The  Commission  received  few 
comments  regarding  the  proposed 
amendments.  Most  who  commented 
stated  that  the  haircuts  on  Government 
securities  should  not  be  increased 
except  as  to  those  having  a  maturity  of 
less  than  one  year.  Indeed,  the  SIA 
recommended  that  the  haircuts  be 
decreased  for  all  Government  securities 
having  a  maturity  of  more  than  one  year, 
except  in  two  subcategories.  The 
commentators  contend  that  the  markets 
for  these  securities  (and  presumably 
they  are  referring  to  Treasury  notes  and 
bonds]  are  highly  Uquid.  They  assert 
that  a  weekly  volatility  analysis  is  more 
appropriate  than  the  monthly  volatility 
analysis  relied  upon  by  the  Commission 
because  the  average  inventory  turnover 
in  the  market  among  dealers  in 
Government  seciuities  is  1.5  days.  They 
state  that  the  proposed  haircuts  will 
cause  firms  to  reduce  tmnecessarily 
their  Government  securities  inventory. 
This,  in  turn,  will  diminish  the  industry's 
ability  to  serve  the  unprecedented 
demand  for  liquidity  and  stability  in  the 
Government  securities  market 

With  respect  to  hedging,  although  the 
commentators  commended  the 
Commission  for  incorporating  a  hedging 
framework  in  the  proposed  rule,  they 
suggest  that  the  Commission's  proposed 
hedging  mechanism  did  not  go  far 
enough.  They  contend  that  it  would  be 
consistent  with  the  goal  of  providing 
relief  for  hedged  positions  to  permit 
netting  among  securities  in  different 
subcategories  (within  tbe  same 
category).  In  addition,  they  assert  that 


further  netting  with  futures,  forwards 
and  "ratio  trading"  should  be  allowed. 
Bear  Steams,  a  reporting  government 
dealer,*  submitted  its  own  proposal.  The 
proposal  Would  set  up  12  categories  of 
maturity  ranges,  similar  to  those  in  the 
Commission's  proposal,  but  would 
substantially  alter  the  hedging 
provisions.  Bear  Steams,  in  its  proposal 
presumes  that  all  Government  securities 
have  some  relationship  to  one  another. 
Therefore.  Bear  Steams  contends  that 
the  rule  should  aUow  a  dealer  to  reduce 
its  haircut  by  netting  one  category 
against  any  of  the  other  12  categories 
including  those  in  the  shortest  maturity 
band  against  those  in  the  longest 
maturity  band. 

The  haircut  for  the  netted  categories 
would  be  determined  by  a  predesigned 
formula  which  it  represents  is  based  on 
an  historical  analysis  of  the  relationship 
of  the  securities  in  the  two  categories. 
The  netting  would  involve  a  soHcalled 
hedging  "ratio"  which  establishes  the 
amount  of  the  shorter-term  position 
which  must  be  maintained  to  provide  an 
effective  hedge  against  the  longer-term 
position;  e.g.,  for  every  dollar  of 
positions  in  category  3,  two  dollars  of 
contrapositions  in  category  2  would  be 
needed  as  an  effective  hedge. 

The  Commission  acknowledges  the 
responsible  recommendations  of  the 
securities  industry  in  the  Commission's 
effort  to  adopt  an  appropriate  haircut 
schedule  for  Government  seciuities. 
Many  broker-dealers  have  devoted 
substantial  amounts  of  time  to  assist  die 
Commission  by  compiling  relevant  data 
and  by  making  altemate 
recommendations.  Tlie  primary  issues 
remaining  for  discussion  are  the  basis 
for  higher  haircuts  and  the  hedging 
formula. 

The  higher  haircuts  are  prompted  by 
the  higher  price  volatility  in  the  market 
for  Government  securities  and  the  fact 
that  the  present  haircuts  do  not 
adequately  reflect  the  risks  inherent  in 
this  increased  volatility.  The 
commentators  do  not  dispute  these 
facts.  Instead,  they  contend  that  the  use 
of  the  30-day  volatiUty  data  period  in 
estabhshing  the  haircuts  was  not 
appropriate. 

The  Commission,  however.  beUeves 
that  the  30-day  period  is  appropriate 
since  the  rule  was  designed,  among 
other  things,  to  ensure  a  conservative 
measurement  of  the  risks  in  holding 
positions.  The  rule  ccumot  account  for  a 
particular  broker-dealer's  trading  or 
hedging  strategy.  Moreover,  the 
argument  of  the  commentators  presumes 


*A  reporting  dealer  is  one  which  submits  repoita 
to  the  Federal  Resarre  Bank  of  New  Yofk. 


/ 


21762  Feileral  Register  /  Vol.  47.  No.  98  /  Thursday,  May  20,  1982  /  Rules  and  Regulations 


that  the  net  capital  rule  is  a  "going 
cancem"  measure  of  bqaidity.  which 
overlooks  the  fact  that  the  nUe  was 
designed  to  ensure  that  a  Grm  can  be 
liquidated  to  an  equity.  Hence  the 
Commission  must  treat  securities 
positions  on  a  more  conservative  basis 
then  a  broker-dealer  might  view  them  in 
its  everday  operations. 

Although  the  Commission  believes 
that  the  haircuts  should  be  raised  as 
proposed  in  its  release,  it  recognizes 
that  there  is  a  class  of  GovemBent 
securities  dealers,  which  report  to  the 
Federal  Reserve  Bank  of  New  York,  that 
should  not  be  subject  to  the  fall  impact 
of  the  increased  haircuts,  not  only 
because  these  dealers  turn  over  their 
inv«itory  of  Govemment  securities 
within  several  days,  but  because  they 
have  undertaken  certain  affirmative 
obligations  to  the  Federal  Reserve 
System  ("the  System").  These  reporting 
Govemment  securities  dealers  must 
report  on  a  regular  basis  their  trading 
volume,  positions  and  financing 
arrangements.  They  are  also  expected  to 
participate  in  Treasury  auctions  and 
underwrite  new  issues  of  Treasury 
securities,  particularly  in  troubled 
markets  when  there  may  be  insufficient 
bids  to  meet  the  Treasury's  cash  needs. 
The  dealers  are  also  expected  to  make  a 
market  in  certain  new  issues  of  Treasury 
secuiitiefl.  In  sum.  they  are  an  essential 
part  of  the  network  through  which 
United  States  monetary  policy  is 
maintained. 

The  Commission  believes  that  these 
facts  constitute  student  reasons  to 
lessen  the  haircuts  for  those  reporting 
Government  dealers  that  actually 
transact  business  with  the  System, 
provided  they  maintain  a  specffied 
minimum  net  capital  to  ensure  that  their 
dealer  activities  do  not  impair  the 
remainder  of  their  business.  Thna,  the 
Commission  has  determined  that  such 
reporting  Govemment  securities  dealers 
would  be  required  to  take  only  75%  of 
the  haircut  on  Govemment  securities 
positions,  provided  the  dealer  maintains 
in  excess  of  $50,000,000  in  tentative  net 
capital 

Based  on  the  comments  and 
information  before  it,  the  Commission 
has  determined  to  adopt  the  substance 
of  the  proposed  hedging  formola  as 
modified  to  make  it  more  compatible 
with  actual  securities  Industry  trading 
strategies.  As  the  Commission  has 
previoasly  noted,  however,  the  rule 
cannot  possibly  reflect  the  most 
sophisticated  hedging  techniques  of 
tra.der8  in  Govemment  securities.  The 
hedging  provisions  will,  however,  be 
amended  so  that  a  broker-dealer  will  be 
deemed  to  be  long  or  short  the  vahie  of 


the  security  which  is  dehverable  against 
a  futures  contract  for  a  Govenunent 
security  where  the  broker-dealer  has  an 
open  futures  contract  held  in  a 
proprietary  account  The  contract  must 
be  traded  on  a  contract  market  as 
defined  in  the  rules  of  the  Commodity 
Futures  Trading  CommissioB.  ^<*  The 
hedging  formula  will  also  be  amended 
so  that  when  a  position  in  a  lower 
haircut  category  ts  utilized  to  offset  a 
position  in  a  higher  haircut  category,  the 
diSerence  in  die  market  value  shoidd 
remain  in  the  category  for  the  position 
with  the  greater  dollar  value.  The 
January  1962  proposal  would  have 
required  the  net  market  value  of  the  two 
securities  to  be  included  in  the  category 
with  the  longer  date  to  maturity. 

The  hedging  schedule  proposed  by 
Bear  Steams  will  be  the  subject  of 
further  study  and  analysis  of  the 
uxulerlying  assumptions  and  data.  The 
Commission  requests  comment  on  that 
proposal  from  interested  persons.  "^ 

Repurchase,  tteverse-Repurchase  and 
Matched  Repurchase  Agreements 

In  Securities  Exchange  Act  Release 
No.  18418,  the  Commission  proposed  to 
amend  the  net  capital  rule  to  clarify  the 
treatment  of  repurchase,  reverse- 
repurchase  and  matched  repurchase 
agreements.  In  response  to  the  proposal, 
the  Commission  received  helpful 
comments  from  the  NYSE,  the  SLA  and 
others. 

The  NYSE  suggested  that  the 
Commission  continue  to  apply  the 
tangible  net  asset  test  as  established  in 
informal  staff  advice. "  The  Commission 
agrees  with  the  NYSE  that  the 
creditworthiness  of  the  persons  dealing 
with  the  broker-dealer  is  an  important 
factor  in  determining  whether  to  charge 
the  entire  deficit  There  is,  however, 
insufficient  support  for  the  $18,000,000 
threshold  figure  as  suggested  by  the 
NYSE.  The  Commission,  therefore, 
declines  to  continue  use  of  the  tangible 
net  asset  test  The  Commission  notes, 
however,  tfiat  in  circumstances  where 
the  broker-dealer  has  reason  to  believe 
that  a  party  to  either  a  repurchase  or 
reverse-repurchase  agreement  will  not 
comply  with  its  obligations  under  the 
agreement,  the  broker-dealer  must  treat 
the  contract,  for  net  capital  purposes,  as 
dishonored.  Accordingly,  in  the  case  of 
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**  Copiea  of  BMr  Steams'  propotal  ar*  avaitabia 
to  Intern  iliri  ptnoa*  at  (ke  Commitaion'a  Put>ttc 
Relafence  Rooa,  1100  L  StrMt.  NW..  WHUnfon, 
DC. 

"  Tile  net  asset  test  ($1S,0(XXOOO)  is  used  to 
determine  the  extent  to  whick  a  deduction  shoulil 
be  takao  for  a  dafldt  «vMh  laapact  lo  a  rarene- 
repurcliase  asiaiMiiil  Sat.  MYSI.  InteipiataUoo 
Handbook;  Ragilatton  S«tfvailWiice  139-40  (19aO|. 


a  reverse-repurchase  agreement  the . 
broker-dealer  must  deduct  the  full 
deficit  from  net  worth.  In  the  case  of  a 
repurchase  agreement  which  is  part  of  a 
matched  repurchase  agreement  the 
broker-dealer  must  treat  the  seciu'ity 
which  is  the  subject  of  the  a^eement  as 
a  proprietary  position  and.  as  in  the 
case  of  a  reptochase  agreement  which  is 
not  part  of  a  matched  repiu-chase 
agreement  must  deduct  the  appropriate 
haircut  from  net  worth  in  computing  net 
capital 

The  Commission  received  ottier 
suggested  changes  to  the  rule  which  it 
believes  should  be  incorporated  into  the 
proposed  provisions.  The  rule  will 
accordingly  be  amended  to  provide  that 
for  those  rever8e-repiu*cha8e  agreements 
that  mature  in  90  days  or  less,  the  entire 
deficit  in  an  account  or  in  related 
accounts  that  exceeds  5%  of  tentative 
net  capital  must  be  deducted  from  net 
worth.  The  original  proposal  would  have 
aggregated  the  total  deficits  of  all 
reverse-repurchase  agreements  with  90- 
calendar  days  or  less  to  maturity  and 
required  their  deduction  fitun  net  worth 
if  the  total  exceeded  5%  of  tentative  net 
capital.  The  rule  will  be  further  clarified 
to  indicate  that  it  requires  a  deduction 
of  only  the  loss  (deficit  in  an  account] 
and  not  a  profit  (gain  in  an  accotmt). 
Finally,  bcicause  subparagraphs 
(c)(2)(iv)(F)(2Mii)  and  (iv),  as  proposed  in 
January  1982,  could  have  been  construed 
to  require  a  deduction  of  an  amount  in 
excess  of  the  total  deficit  in  certain 
reverse-repurchase  agreements,  the 
provision  will  cleariy  state  diat  the 
computing  broker-dealer  need  not 
deduct  more  from  net  worth  than  the 
total  deficit  in  a  reverse-reporchase 
agreement 

The  Commission  expresses  its 
concerns  about  the  hi^  leverage 
achieved  by  a  broker-dealer  through 
repurchase  agreements  for  which  there 
is  no  net  capital  charge.  The  present  rule 
am«idment  does  not  adequately 
address  the  problems  raised  by  these 
transactions.  Indeed,  some  may  argue 
with  great  force  that  as  the  time  to 
maturity  of  a  reverse-repurchase 
agreement  decreases,  the  percentage  of 
the  deficit  which  must  be  charged 
should  increase,  not  decrease.  The 
Commission  intends  to  continue 
studying  the  repurchase  matters  and 
requests  information  and  comments 
from  interested  persons. 

B.  Municipal  Securitiet 

In  its  January  1982  Release,  the 
Commission  proposed  to  increase  die 
heUrcuts  for  certain  intermediate  and 
long  term  municipal  securities.  The 
Commission  also  proposed  for  comment 
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a  modified  version  of  the  "Resumed 
marketability"  test  devised  by  the 
NASD  at  an  alternative  to  the  ready 
market  test  bow  in  effect  for  all  other 
securities.  '* 

In  response  to  the  proposals,  the 
Commission  received  many  thoughtful 
commeots  from  members  of  the 
industry,  certain  industry  groups,  self- 
regulatory  organizations  and  others.'* 
Althou^  the  Commission  was  not 
soliciting  comment  with  respect  to  the 
appropriateness  of  the  specified 
percentage  deductions. '*  most  comments 
received  questioned  the  appropriateness 
of  the  deductions.  In  addition,  a  number 
of  comments  disputed  the  necessity  for 
the  presumed  marketabihty  test 

1.  Haircuts  on  Municipal  Securities 

The  Commission  proposed  to  increase 
the  haircuts  for  municipal  securities 
having  at  least  two  but  less  than  five 
years  to  maturity  from  3%  to  5%  and  for 
municipal  securities  having  five  or  more 
years  to  maturity  from  5%  to  7%. 

The  need  for  the  increased  haircuts 
was  based  largely  on  data  supplied  to 
the  Commission  by  industry  sources 
which  indicated  that  the  existing 
haircuts  for  municipal  securities  were 
not  adequate  to  cover  price  fluctuations 
in  the  municipal  bond  market  in  recent 
years.  The  data  were  supplied  by 
broker-dealer  firms  dealing  in  municipal 
debt  securities  and  included  data  over  a 
49  month  period  from  February  of  1976 
through  February  of  1980.  Prices  were 
extracted  from  the  Bond  Buyer 
Municipa]  Index  [•'BB^^.  Among  other 
things,  the  data  showed  that  municipal 
bond  prices  moved  &58  percent  in 
October  1979  and  11.05  percent  in 
February  1960. 

Most  commentators  opponed  the 
Commission's  proposal  to  raise  haircuts 
on  municipal  securities.'*  The  SIA 
conceded  that  recent  volatility  in  the 
municipal  secnrities  maiietplace 
justified  increases  in  the  haircuts  for 
municipal  securities.  On  the  basis  of  the 
relative  price  movements  of  30 
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"  The  CooaniMioii.  dtt*  to  Ow  lack  of  tufikient 
informahao  to  {ocmalato  •■  appropriala  provMoo. 
decUneiL  at  laaat  for  Ite  praiam.  to  '<««Hi^ii«h 
between  rated  and  unratod  aiiiiri^al  aecuiltiaa  for 
purpoaea  of  applying  haircuta  under  Ike  rule. 

"The  Coounission  received  coounents  frtaa, 
among  oUtet^  32  Bemban  af  the  mimMpal 
securitiea  iuhialiy. 

''See  Bxcfaanga  Act  Retaaaa  No.  184ia  47  FR 
3SZ1  (Jan.  2&  1902)  at  SUL 

'  °  Many  comnenti  were  alao  received  frtan  a 
specialized  type  of  municipal  broker-dealer  known 
as  a  brokers'  broker.  Unlike  other  membara  of  the 
municipal  industry,  the  brokers'  brokers  warn 
concerned,  not  with  the  tevei  of  the  '««~~'tTrt 
haircuts  or  the  laiiaiiiaail  mari'el^hiltli'  teat  but 
rather,  with  the  Commission's  proposals  regaidii^ 
fails  to  deliver  and  fails  to  receive.  That  matter  ia 
discussed  later  in  this  release. 


municipal  boiub.  however,  the  SIA 
recommended  haircut  increases  more 
modest  than  those  recommended  by  the 
Commission.  More  specifically,  the  SIA 
proposed  that  the  haircut  for  mtmicipal 
bonds  with  at  least  two  but  less  than 
five  jmra  to  maturity  be  iittreased  from 
3%  to  3.5%,  that  a  separate  haircut 
category  be  created  for  municipa]  bonds 
with  at  least  five  but  less  than  ten  years 
to  maturity  and  that  the  haircat  be  5% 
and,  finally,  that  the  haircut  for 
municipal  bonds  with  at  least  ten  years 
to  maturity  be  increased  finn  5%  to 
5.5%. 

As  to  the  justification  for  the  proposed 
increases,  some  conunentators 
questiooed  the  Commission's  ose  of  the 
BBI  as  a  means  of  demonstrating 
volatility  in  the  miuucipal  sectuities 
marketplace.  These  commentators 
suggested  that,  since  the  BBI  is  only  a 
general  indicator  of  the  price 
movements  of  municipal  securities.'*  it 
alone  is  not  sufficient  to  iustify  the 
increases  proposed.  The  PSA  argued 
that  a  30-day  time  period  to  measure 
price  fluctuations  is  inappropriate  since, 
according  to  a  sarvey  of  50  PSA 
members,  the  av<erase  turnover  of 
inventory  among  those  members  is  12 
days  in  periods  of  high  volatility. 

TTie  PSA  also  argued  that  the 
Commission,  by  narrowly  focusing  on 
volatility,  ignored  important  self- 
correcting  mechanisms  "  which  help  to 
maintain  the  financial  integrity  of  firms 
during  volatile  period.  Due  to  the 
anticipated  adverse  impact  of  the 
Commission's  proposal  as  outlined 
below,  the  PSA.  as  well  as  the  MSRB, 
believes  Aat  a  greater  iastification  for 
the  proposed  increases  is  necessary. 

As  to  the  impact  of  the  proposed 
haircut  increase  many  commentators 
pointed  out  that  su,ch  increases  will 
reduce  the  ability  of  municipal  securities 
firms  to  carry  inventory  and  will 
therefore  impair  liquidity  in  the 
secondary  mariceL'*  They  aigue  that 

'*  The  BBI  is  a  general  Indicator  of  historical  price 
movements  in  the  municipal  bond  market,  h  is 
based,  not  on  actual  price  moveaients  of  actual 
securitiea,  bwt  ratber.  is  derived  from  averages  of 
estimates  made  b|r  marlcet  professionals  of  the  yield 
levels  at  which  a  specified  list  of  issuers  could  sell 
20-yew  maturity  new  iaaaea  generaUy. 

*'  For  exaapia,  tfaa  PSA  potato  oot  that  to 
response  to  vototile  Buuksta,  Bnns  will  make 
substantial  downward  adiustments  in  inventory  and 
dealers  will  maintain  greater  spreads. 

'•  The  PSA  pointed  out  that  at  the  end  of  the 
fourth  quarter  of  198a  municipal  dealers  doii^  a 
public  huainaaa  and  carrying  ouatomer  accounts 
held  an  aggregate  of  S2.373  billion  in  municipal 
securities.  The  PSA  went  on  to  point  out  that 
assuming  IhatTS  percent  of  this  aggregate  amount 
had  maturities  of  two  years  or  more,  the  additional 
amount  of  capital  required  to  suppoct  their 
inventory  woaU  be  appaasdnatoly  tW  mflBoa  if  the 
haircut  toveis  are  laiaed  aa  paopoood.  TIm  removal 
of  $36  million  of  capital  the  PSA  ■igm.  would 


impairing  liquidity  m  the  secondary 
market  will  uhimately  raise  the 
borrowing  cast  of  issuers  of  mimicipal 
securities.  Moreover,  many  regional 
firms,  as  well  as  the  PSA,  commented 
that  the  proposed  iiKTeases  in  haircuts 
discriminate  against  smaller  firms  and 
will  have  anb-conpetitive  efiects  in  the 
industry. 

The  PSA  suggested  that  the 
Commission  withdraw  its  proposal  to 
increase  the  haircuts  for  mimicipal 
securities  or  at  least  adopt  more 
moderate  increases  for  these  secnrities. 
The  PSA.  as  well  as  the  MSRB,  also 
suggested  that  the  Commission  create 
additional  haircut  categories  for 
municipal  securities  which  would,  in 
their  view,  more  clearly  reflect  the 
realities  of  the  municipal  securities 
marketplace. 

The  arguments  as  to  increased 
haircuts  do  not  adequately  deal  with  the 
extended  periods  of  sharp  volatility  in 
the  mimicipal  securities  marketplace 
since  1979.  It  should  be  noted  that  the 
present  haircut  schedule  was  devised  in 
a  period  when  numicqml  securities 
prices  were  subject  to  significantly  less 
fluctuation.  The  Commission  believes 
the  contention  as  to  the  approphateness 
of  the  30-day  volatility  analysis  does  not 
address  all  of  the  areas  of  Commission 
concern  deeliag  with  inventory  risk.  The 
Commission  has  set  forth  reasons  in  its 
January  Release  for  use  of  a  30^y 
period.  In  addition,  the  Commission 
believes  it  is  not  possible  for  any 
municipal  securities  dealer  to  determine 
with  precision  how  long  it  will  have  to 
maintain  a  position  in  inventory.  Every 
dealer  of  course,  seeks  to  tiuv  ovw  its 
inventory  as  rapidly  as  possible.  In  any 
event  estimates  by  various  brokei^ 
dealers  that  they  hold  positions  for  an 
average  of  12  business  days  during 
periods  of  high  volatility  is  neither 
determinative  nor  persuasive  in  this 
context 

The  30-day  period  is  use&tl  because  it 
represents  a  reasonable  margin  of  safety 
for  liquidation  of  inventory  positions 
which  cannot  be  duplicated  by  aa 
estimated  turnover  rate.  Haircuts  are 
designed  to  measure  future  risL 
Moreover,  the  net  capital  rule  does  not 
assume  the  "going  concern"  nature  of 
the  broker-dealer.  It  attempts  to  ensiue 
that  the  firm  will  hquidate  to  an  eqtiity 
at  a  particular  point  in  tin«  and 
provides  a  cushion  to  protect  investors 
against  unanticipated  advecaa  events. 

In  addition,  the  conmienta tors' 
concerns  with  respect  to  use  of  the  BBI 


reduce  the  poaittomng  capacity  of  siwiii  ipal 
sacurittos  daalara  by  appRwiaialaty  SBOO 
essuming  an  average  6  percent  haircut 
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are  somewhat  misplaced.  In  determining 
volatility  in  the  municipal  securities 
marketplace  in  connection  with 
amendments  adopted  herein,  the 
Commission  relies,  not  only  on  the  BBI, 
which  is  widely  used  by  broker-dealers 
to  detect  historical  movements  in 
municipal  securities,  but  also  on  data 
supplied  by  the  SIA,  as  well  as  data 
obtained  from  a  municipal  bond 
evaluation  service.  These  data  traced 
the  price  movements  of  actual  issues  of 
municipal  securities  and  led  to  the  same 
conclusion  as  the  BBI  data. 

Finally,  an  impact  analysis  reveals 
that  the  effect  of  the  proposed  changes 
in  municipal  securities  haircuts  on  the 
securities  industry  as  a  whole  will  be 
modest  While,  as  expected,  municipal 
securities  dealers  dealing  primarily  in 
municipal  securities  will  be 
disproportionately  affected  by  the 
proposed  increases, '•  the  Commission's 
impact  analysis  showed  that  these  Hrms 
carried  more  excess  net  capital 
proportionately  than  the  rest  of  the 
securities  industry.***  As  a  result  the 
overall  net  capital  position  of  municipal 
securities  dealers  should  not  be 
signiHcantly  impaired.** 

It  appears  to  the  Commission  that 
most  of  the  higher  haircuts  as  to 
municipal  securities  will  be  absorbed  by 
the  larger  NYSE  firms  which  have 
elected  the  alternative  method  of 
computing  net  capital.  Because  of  the 
recent  reduction,  from  4%  to  2%,  of  the 
percentage  of  net  capital  required  to  be 
maintained  by  those  firms  electing  the 
alternative  method  of  computing  net 
capital  and  because  of  other 
adjustments  to  the  financial 
responsibility  rules  which,  overall,  will 
reduce  by  hundreds  of  millions  of 
dollars  the  required  level  of  net  capital 
for  those  firms,  the  Commission  believes 
that  it  would  be  imprudent  to  ignore  the 
recent  steep  increases  in  volatility  in  the 
municipal  marketplace.  Accordingly,  the 
Commission  believes  that  an  increase  in 
the  level  of  haircuts  for  municipal 
secvuities  is  entirely  justified. 


'*  Obviously,  this  Is  because  the  ratio  of 
municipal  haircuts  to  total  net  capital  for  sole 
municipal  securities  dealers  is  generally  hi^ 
relative  to  the  rest  of  the  securities  industry. 

"  For  year  end  1961,  the  average  NASD  member 
had  excess  net  capital  equal  to  approximately  300 
percent  of  required  net  capital  while  the  average 
sole  municipal  securities  dealer  had  excess  n«t 
capital  equal  to  approximately  470  percent  of 
required  net  capital. 

"  As  noted  previously,  for  the  year  end  1981,  the 
average  municipal  securities  dealer  bad  excess  net 
capital  in  an  amount  equal  to  approximately  470 
percent  of  required  net  capital.  Even  assuming  that 
the  municipal  haircuts  were  raised  to  the  level 
originally  proposed  in  Securities  Exchange  Act 
Release  No.  18418,  excess  net  capital  of  these  Rrma 
would  stlU  approximate  430  percent  of  required  net 
oaplUL 


Nonetheless,  the  Commission 
recognizes  that  it  may  not  be 
appropriate  to  treat  5  year  municipal 
bonds  identically  with  20  year  mimicipal 
bonds  for  haircut  purposes. 
Unfortimately,  up  to  now,  the 
Commission  has  not  had  sufficient  data 
to  justify  creation  of  additional 
categories.  After  the  January  1982 
proposal,  however,  it  obtained  from  the 
mimicipal  securities  industry  additional 
data  on  price  movements  of  selected 
municipal  securities  of  intermediate 
maturity  which  allows  the  refinement  of 
the  category  for  mimicipal  securities 
having  2  years  or  more  to  maturity. 

On  the  basis  of  this  additional  data, 
the  Commission  has  determined  that 
applying  a  7%  haircut  to  all  municipal 
securities  having  5  years  or  more  to 
maturity  appears  to  be  overly 
conservative.  Municipal  securities  with 
5  years  to  maturity  generally  exhibited 
less  volatility  than  municipal  securities 
with  20  years  or  more  to  maturity. 
Accordingly,  the  Commission  is  revising 
the  percentage  deductions  to  take 
account  of  this  increased  volatility  of 
municipal  securities  as  the  length  to 
maturity  increases.  The  Commission  is 
also  revising  the  haircuts  applicable  to 
municipal  securities  having  a  maturity  of 
2  years  or  more  based  on  the  additional 
data. 

These  revisions  will  reduce  the  Impact 
of  the  increased  municipal  securities 
haircuts  on  municipal  securities  dealers, 
who  have  inventory  positions  in  such 
securities  with  matiuities  between  2  and 
20  years. 

2,  Market  Value  of  Municipal  Securities 

Rule  15c3-l(c)(2)(vii)  requires  broker- 
dealers  to  deduct  from  net  worth  in 
computing  net  capital  100%  of  the 
carrying  value  of  securities  in  their 
proprietary  or  other  accounts  for  which 
there  is  no  "ready  market"  Under 
subparagraph  (c](ll][i)  of  the  rule,  a 
"ready  market"  includes  a  recognized 
established  securities  market  where 
there  exist  independent  bona  fide  offers 
to  buy  and  sell.  Recognizing  the  unique 
structure  of  the  municipal  securities 
marketplace,  however,  the  Conunission 
decided  to  suspend,  by  interpretation, 
application  of  the  ready  market 
provision  to  municipal  securities 
pending  development  of  appropriate 
marketabihty  criteria  for  municipal 
securities.*" 

Since  almost  six  years  had  lapsed 
since  the  interpretation  was  issued,  the 
Commission,  in  Securities  Exchange  Act 


Release  No.  17209,  again  requested 
comment  regarding  appropriate  criteria 
to  determine  the  market  value  of 
municipal  securities  for  net  capital 
purposes  where  the  securities  were  the 
subject  of  quotations  only  by  the 
computing  broker-dealer. 

In  its  January  1982  Release,  the  ' 
Commission  proposed  for  comment  a 
modified  version  of  the  presumed 
marketability  criteria  developed  by  the 
NASD  as  follows: 

Municipal  seciirities  dealers  should  value 
their  municipal  securities  inventories  at 
market  or  if  such  values  are  unavailable,  at 
cost  for  a  period  of  30  calendar  days 
following  settlement  date.  Thereafter,  in  the 
absence  of  further  price  or  transaction  data,  a 
municipal  firm  would  markdown  or  reduce 
the  value  of  such  positions  by  5%  per  month 
until  its  capital  value  declined  to  50%  of  its 
originally  assigned  value.  At  that  point  the 
position  would  be  valued  at  zero  and 
considered  a  non-marketable  security  for  net 
capital  purposes. 

Although  the  SIA  endorsed  the 
concept  of  presumed  marketability,  the 
PSA,  die  MSRB  and  many  others  who 
commented  on  this  aspect  of  the 
Commission's  proposal  voiced  their 
opposition  to  the  adoption  of  a 
presumed  marketability  test*'  Some 
commentators  stated  that  the  presumed 
marketability  test  was  arbitrary,  rigid 
and  inappropriate  for  the  municipal 
securities  marketplace.**  The  MSRB 
stated  that  because  of  the  sheer  volume 
and  diversity  of  issues  in  the  mimicipal 
marketplace,**  formulas  for  determining 
the  market  value  of  municipal  securities 
are  not  very  useful.** 

An  accoimting  firm  commented  that 
adoption  of  the  presumed  marketability 
provision  would  result  in  municipal 
securities  being  valued  differently  for 
generally  accepted  accounting  principles 
and  net  capital  purposes.  In  their 
opinion,  ability  to  hypothecate  the 


<*  Securities  Exchange  Act  Release  No.  11864 
(Nov.  20. 1B7S).  In  this  release,  the  Commission 
requested  public  comment  on  developing  market 
criteria  for  munidpai  securities. 


"  The  PSA  expressed  Its  belief  that  the  present 
practice  of  not  applying  the  ready  market  provision 
to  municipal  securities  has  worked  relatively  well. 
The  PSA  believes  that  the  broker-dealer  quoting  the 
security  "maintains"  the  secondary  market  for 
issues  and  provides  the  necessary  liquidity  in  tlie 
market  In  the  PSA's  view,  regional  municipal 
dealers  would  l>e  penaliied  by  appUcaUon  of  the 
ready  market  provision. 

**  The  MSRB  pointed  out  that  there  are  many 
other  ways  of  obtaining  price  verification  for 
municipal  securities.  Unfortunately,  none  of  them  l« 
satisfactory  for  issues  which  have  no  ready  market 

*>  Aocording  to  the  MSRB  there  are 
approximately  S7SXO  issuers  having  1.500,000  Issues 
outstanding. 

••  In  addition,  the  MSRB  as  wall  as  an  socounthig 
firm,  pointed  out  that  adoption  of  the  presumed 
marketability  test  may  well  induce  firins  to  efTeot 
"aooommodation  trades"  solely  for  the  purpose  of 
price  validation,  this,  of  course,  wouM  be 
fraudulent 
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securities  should  be  sufficient  evidence 
of  marketability. 

As  to  the  effects  of  adoption  of  the 
presumed  marketability  test,  many 
commentators  pointed  out  that  the 
proposal  discriminates  against  small 
regional  dealers  who  may  be  the  only 
market  maker  for  a  certain  issue.  As 
with  the  haircut  proposal,  they  state  tfiat 
adoption  of  a  presumed  marketabdity 
test  wiH  reduce  liqiddity  in  the 
secondary  market  and  raise  the 
borrowing  cost  of  issuers.  In  this  regard, 
the  MSRB  states  that  the  increased  costs 
to  regional  firms  may  very  weH  cause 
some  of  them  to  curtail  their  activities. 

The  Commission  has  in  the  past 
encouraged  the  industry  to  fLnd  a 
solution  to  the  vexing  problem  of  the 
valuatioa  of  municipal  securities  held  in 
inventory  for  more  than  30  days,  which 
have  no  ready  market  in  the  usual  sense. 
The  problem  remains  that  there  are 
instances  when  the  examiniqg  staffs  of 
the  Commission  and  the  setf-regulatoiy 
orgainzations  have  been  unable  to 
substantiate  the  valuation  of  apprifif^ 
municipal  securities  assigned  by 
particular  mtmicipal  dealos.  More 
importantly,  some  broker-dealers  were 
found  to  have  capital  problems  after  an 
examination  because  they  wece 
overvaluiag  securities  which  had  no 
"ready  madcet" 

On  the  basis  of  information  available 
to  the  Commission,  it  appears  that, 
because  of  the  relatively  few  issues  diat 
are  held  in  inventory  for  substantial 
periods  of  time  in  excess  of  30  days,  the 
adverse  effects  of  adoption  of  the 
presumed  marketability  test  have  been 
overstated.  The  presumed  marketability 
test  only  oomes  into  effect  after  30  days 
and  then  only  if  the  broker-dealer 
cannot  estahJish  the  market  value  of  the 
security  involved,  by  reference  to  last 
sales  data,  legitimate  quotes  from  other 
broker-dealers  who  are  willing  to  buy 
the  security  or  pledge  of  the  securities 
under  a  bank  loan  to  a  bank  lender. 

In  view  of  the  comments  received 
however,  the  Commission  has  made 
some  adjustments  to  the  proposed  test. 
More  specifically,  instead  of  beiag 
denied  any  value  for  inventory  position* 
after  the  market  value  has  declined  to 
50%  of  its  originally  assigned  value, 
broker-dealers  will  be  allowed  to 
continue  te  reduce  the  value,  for 
purposes  of  the  rule,  by  5%  per  month 
until  the  value  reaches  zero.'^ 


"  Ttw  wording  at  tke  preaumption  will  also  be 
altered  to  make  clear  that  the  valuation  is  for  net 
capital  purpoiet  only  and  that  a  reaiijr  laarkM  for 
the  Kcuiitie*  can  atill  ba  OTtaUiaiwd  if  Ika 
secuhtiet  an  actaaltjr  ooUaltiBl  for  a  I 
See  Rule  l5a3-l(CXn)(ii). 


The  presumed  marketabihty  test,  as 
revised,  is  as  fcrflows: 

Municipal  securities  dealers  should  value 
their  municipal  seouities  inventories  at 
market,  or  if  such  vahies  are  unavailable,  at 
cost  for  a  peri«d  of  30  calendar  days 
following  aetflement  data  Thereafter,  in  the 
absence  of  farther  price  or  tranaactjon  data,  a 
■ranidpal  finn  wouU  markdown  or  reduce 
the  value  of  such  poaitiona  by  5%  per  month 
antil  its  capital  value  declined  to  sero.  At  that 
point,  the  position  would  be  considered  a 
non-marketable  security  for  net  capital 
purposes. 

C.  Preferred  Stock 

The  net  capital  rule  currently  requires 
in  the  case  of  cumuIatiTe, 
noncoovertible  preferred  stock  a 
deduction  of  20%  of  the  market  value  of 
the  greater  of  the  long  or  short  position. 
In  its  January  1982  Release,  the 
Commission  proposed  to  reduce  from 
20%  to  10%  the  haircut  for 
nonconvertible  preferred  stocks  which 
are  rated  in  one  of  the  four  highest 
categories  by  at  least  two  of  the 
nationally  recognized  statistica]  rating 
organizations.  Under  this  proposal,  all 
other  issues  of  preferred  stock  would  be 
treated  as  conunonstock  and  receive  a 
haircut  of  30%.  For  firms  using  the 
alternative  method,  however,  the  haircut 
would  be  reduced  to  15%. 

This  proposal  resulted  from  a 
determination  by  the  Conunission  that, 
since  liigb«r  rated  preferred  stock 
presentwl  little  risk  of  non-payment  of 
dividends  when  due,  allowing 
preferential  treatment  to  higher  rated 
preferred  stock  more  accurately 
reflected  the  degree  of  risk  involved.  At 
the  same  time,  the  Commissioo 
determined  that  since  the  financial 
health  of  an  issuer  affects  its  ability  to 
pay  dividends  on  its  preferred  stock, 
lower  rated  preferred  stock  should  be 
treated  more  like  equity  securities. 

While  the  Commisaion  received 
comments  from  the  NASD  and  others 
endorsing  the  proposed  revisions  for 
preferred  stock,  it  received  no  conunents 
opposing  the  proposal  Accordingly,  the 
Commissioo  finds  that  the  proposed 
treatment  of  prefecred  stock  is  a 
reasonable  alternative  to  the  present 
treatment  of  preferred  stock  uxl  adopts 
the  provision  as  proposed. 

D.  Securities  of  Certain  Registered 
Investment  Compaaies 

In  li^t  of  the  proposed  changes  in  the 
haircut  schedules  for  certain  debt 
securities,  the  Conunission  believed  it 
am>ropriate  to  adjust  the  haircut 
provisions  relating  to- redeemable 
securities  issued  by  registered 
investment  nolI^M[nios  investing  in  such 
debt  securities.  In  its  January  1882 


Release,  the  Cooumssian  proposed  to 
amend  the  net  capital  rule  to  provide  for 
(1)  a  deduction  of  2%  of  the  market  value 
of  the  greater  of  the  long  or  short 
position  of  redeonable  securities  of  a 
registered  investment  company  whose 
assets  consist  of  investments  restricted 
to  certain  debt  securities  with  one  year 
or  less  to  maturity  (~tfae  2%  haircat^ 
("money  market  funds");  (2)  a  deduction 
of  7%  of  the  greater  of  the  market  vahie 
of  the  long  or  short  position  of 
redeemable  securities  of  a  registered 
investment  company  whose  assets 
consist  of  m  vestments  in  long-term  debt 
securities  (other  than  corporate  debt 
securities)  with  one  year  or  more  to 
maturity  (~the  7%  haircut*T;  and  (3)  a 
deduction  of  9%  of  the  market  valae  of 
the  greater  of  die  long  or  short  position 
of  redeemable  securities  of  a  registered 
investment  company  whose  assets 
consist  of  investments  in  long-tenn  debt 
securities  including  nonconvertible  debt 
securities  ("the  9%  haircut"). ■• 

In  response  to  the  proposal,  the  NASO 
commented  that  the  permissible 
investments  of  a  re^stered  investment 
company  qualifying  for  tte  lower  2% 
haircut  are  unnecessarily  restrictive. 
More  specifically,  the  NASD  argued 
that,  by  restricting  the  petmissiUe 
assets  of  the  registered  investment 
company  to  cask  or  securities  or  money 
market  instrummts  with  one  year  or 
less  to  maturity  which  are  described  in 
paragraphs  (cK2){viXA)  through  (C)  or 
(E)  of  the  rule,  the  Conunission  may 
unintentionally  be  excluding  securities 
of  otherwise  bona  fi<k  money  market 
funds  from  the  lower  haircut 
provision.*'  In  the  NASD's  view,  this 
provision  should  be  structured  to  make 
reference  to  any  generally  acceptable 
definition  of  a  money  market  fimd, 
perhaps  one  contained  in  another 
Commission  rule. 

Also  in  this  connection,  the  NA93 
pointed  out  that  it  would  be  difficult  for 
a  broker-dealer  to  determine  whether  a 
certain  investment  company  in  whose 
securrtjes  the  broker-dealer  had 
invested  qualified  for  the  2%  haircut  at 
any  particalar  point  in  time.  This  is  dne 
to  the  fact  that  most  broker-dealers  have 
no  effectire  means  of  determining 


**  The  Commission's  also  proposed  to  amend  the 
nile  to  dai%  Sni  it  appHes  ooiy  to -radeenriiic-' 
soGBTtiiss  Of  ra^flvvBO  iBwstBwnl  CBfupsnio^ 

»•  For  example,  the  NASD  points  out  that 
paragraph  (cKZltnXE)  bmits  qvahfjring  commercial 
paper  to  that  rated  ia  ooe  of  the  three  higheat 
categories  by  at  least  t«*o  of  the  nafionaHy 
recognized  statistical  rating  organizations.  IIm 
NASD  goes  on  to  point  o«rt  that  proposed  Rule  ta-7 
under  the  Investment  Compaigr  Act  recogniaes  that 
unrated  instnmeats  awjr  ka  pnHiscfly  appropriate 
for  a  amiay  asatket  hoA  portfaHo,  sabfect  to  certafai 
safeguartia. 
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whether  all  of  the  assets  of  a  particular 
investment  company  are  restricted  to 
the  prescribed  debt  instnmients  with 
one  year  or  less  to  maturity.  As  a 
solution,  the  NASD  suggested  that  the 
Commission  use  a  dollar  weighted 
average  maturity  of  the  fund's  portfolio 
as  a  means  of  determining  whether  a 
certain  fund  qualifies  as  a  "money 
market  fimd"  under  the  rule.  The  NASD 
points  out  that  an  average  maturity 
figures  are  regularly  published  and 
readily  available  to  broker-dealers  and 
regulators. 

The  Commission  recognizes  that  its 
original  proposal  as  to  the  permissible 
investments  of  a  registered  investment 
company  whose  redeemable  securities 
qualify  for  the  lower  2%  haircut  may 
have  been  overly  restrictive. 
Apparendy,  there  are  investments  which 
are  entirely  suitable  for  investment 
companies  commonly  known  as  "money 
market  funds"  that  may  not  come  within 
the  confines  of  a  permissible  investment 
as  originally  proposed  by  the 
Commission.  Unfortunately,  however, 
due  to  the  rapidly  changing  nature  of 
investment  company  activities,  the 
Commission  has  as  yet  been  unable  to 
develop  a  comprehensive  definition  of  a 
"money  market  fund."  *•  Rather,  the 
Commission,  in  reviewing  registration 
statements  of  investment  companies, 
has  employed  various  criteria  in' 
determining  whether  a  certain 
investment  company  is  justifiably 
holding  itself  out  to  the  public  as  a 
"money  market  fund." 
.    Despite  the  lack  of  an  explicit 
Commission  rule,  the  Commission  has 
determined  to  revise  its  proposal  to 
provide  that  a  broker-dealer  may  take 
the  lesser  2%  haircut  on  redeemable 
securities  of  a  registered  investment 
company  which  is  commonly  known  as 
a  "money  market  fund."  This  should 
alleviate  the  NASD's  concern  regarding 
the  unintended  exclusion  of  redeemable 
sectuities  of  otherwise  bona-fide 
"money  market  funds"  and  should  also 
provide  broker-dealers  and  others  with 
a  degree  of  certainty  in  determining 
whether  a  particular  investment 
company  in  whose  securities  the  broker- 
dealer  has  invested  qualifies  as  a 
"money  market  fund"  under  this 
provision." 


"Rule  434<1  of  the  Securltie*  Ac<  of  1033  (the 
"Act")  make*  reference  to  a  "money  market  fund" 
for  purpoeet  of  determining  whether  an 
advertitement  it  deemed  to  be  a  prospectui  under 
Section  10(b)  of  the  Act  for  purposes  of  Section 
5(b)(1)  of  the  Act  The  rule  does  not,  however, 
establish  criteria  that  an  investment  company  must 
meet  in  order  to  hold  tttelf  out  to  the  public  as  a 
"money  market  fund." 

"  For  purposes  of  this  provision,  a  broker^lealer 
may  rely  upon  the  representations  made  by  an 
Inveatment  company  in  its  prospectus  stating 


The  Commission  received  no  adverse 
comment  regarding  the  proposed  7%  and 
9%  haircuts  for  redeemable  securities  of 
registered  investment  companies  which 
invest  in  long-term  debt  securities.  In  the 
Commission's  view,  these  increased 
haircuts  are  necessary  to  reflect  the 
increased  volatiUty  in  the  long-term  debt 
market  in  recent  years.  Accordingly,  the 
Commission  is  adopting  the  7%  and  9% 
haircuts  as  proposed  and  the  2%  haircut 
as  revised. 

E.  Nonconvertible  Debt  Securities 

Rule  15c3-l(c)(2)(vi)(F)  requires,  in  Uie 
case  of  nonconvertible  debt  securities 
having  a  fixed  interest  rate  and  fixed 
maturity  date  and  that  are  rated  in  one 
of  the  four  highest  categories  by  at  least 
two  of  the  nationally  recognized 
statistical  rating  organizations,  haircuts 
ranging  &t)m  1%  for  those  securities  with 
less  than  one  year  to  maturity  to  7%  for 
securities  with  five  years  or  more  to 
maturity. 

In  its  January  1982  Release,  the 
Commission,  on  the  basis  of  available 
data,  proposed  to  increase  the  haircuts 
on  nonconvertible  debt  sucurities 
ranging  bora  2%  for  those  securities  with 
less  than  one  year  to  maturity  to  9%  for 
those  securities  with  five  years  or  more 
to  maturity.  The  Commission  believed 
that  it  was  appropriate  to  propose 
increased  percentage  haircuts  in  the 
schedule  of  maturities  categories  in 
order  to  reflect  more  accurately  the 
volatility  of  nonconvertible  debt 
securities. 

In  the  same  release,  the  Commission 
proposed  amendments  that  would  allow 
broker-dealers  to  reduce  applicable 
haircuts  on  nonconvertible  debt 
securities  that  are  hedged  by  certain 
debt  obligations  of  the  United  States  or 
agencies  thereof.  The  proposed 
amendments  would  permit  a  reduction 
in  the  applicable  haircut  on  a 
nonconvertible  debt  securities  position 
when  hedged  by  a  position  in  securities 
issued  by  the  U.S.  Government  with 
certain  dates  to  maturity  and  would 
eliminate  the  haircut  otherwise 
applicable  to  the  Government  security. 
The  Commission  proposed  these 
amendments  to  establish  a  basis  for 
closer  examination  of  the  relationship 
among  various  securities  positions  and 
the  extent  to  which  market  risks  can  be 
reduced  through  hedging  strategies. 

The  Commission  received  few 
comments  regarding  the  proposed 
amendments.  All  the  commentators 
recommended  that  the  Commission 
fiu-ther  refine  the  proposed  amendments 
by  permitting  broker-dealers  to  hedge 


nonconvertible  debt  securities  with 
Government  securities  futures  and 
forward  contracts.  In  addition,  the 
commentators  recommended  that  the 
Commission  permit  the  hedging  between 
two  nonconvertible  debt  securities  with 
similar  maturity  dates. 

The  commentators,  however,  did  not 
provide  the  Commission  with  sufficient 
relevant  data  that  would  substantiate 
their  claim  that  the  aforementioned 
hedging  strategies  should  be  recognized 
by  the  Commission.  The  Commission  is 
willing  to  address  this  matter  in  the 
future  if  it  can  obtain  data  upon  which 
to  make  an  informed  decision.  The 
Commission,  therefore,  specifically 
requests  commentators  to  submit 
relevant  data  concerning  the  price 
spreads  of  nonconvertible  debt 
securities  that  are  hedged  by  either  U.S. 
Government  futures'*  or  other 
nonconvertible  debt  securities  with 
similar  maturity  dates.  The  Commission 
also  invites  commentators  to  submit 
relevant  data  on  price  spreads  involving 
other  hedging  strategies  so  as  to  enable 
the  Commission  to  establish  hedging 
criteria  that  are  objective,  clear  and 
easily  determinable  for  reducing  any 
requh>ed  haircuts  on  nonconvertible 
debt  securities. 

The  Commission  also  invites  comment 
on  a  recommendation  by  one  broker- 
dealer  that  certain  privately  placed 
nonconvertible  securities  issued  by 
large  corporations  without  registration 
under  the  Securities  Act  be  exempted 
from  the  provisions  of  paragraph 
(c)(2](vii]  of  the  net  capital  rule,  whidi 
requires  the  deduction  from  net  worth  of 
100%  of  the  market  value  of  securities 
which  cannot  be  publicly  offered  or 
sold.  The  firm  argues  that  these 
securities  are  marketable  through  an 
extensive  institutional  market. 

On  the  basis  of  the  foregoing,  the 
Commission  adopts  the  amendments  as 
proposed  which  increase  the  haircuts  on 
nonconvertible  debt  securities,  but  at 
the  same  time  reduce  the  applicable 
haircuts  on  those  securities  that  are 
hedged  by  positions  in  U.S.  Government 
securities. 

Borrowing  and  Lending  of  Securities  by 
Broker-Dealers  and  Related 
Requirements 

A.  Introduction  and  Background 

Brokers-dealers  frequently  borrow 
securities  fit}m  institutions  that  are  not 
ordinarily  retail  customers  of  the 
borrowing  broker-dealer,  but  who  are 
treated  as  customers  of  the  borrowing 


genarally  that  it*  investment  policy  k  to  laveat  in 
money  market  inttnun«iitiK..i. '.•  vn  ., 


"  The  Commission  will  defer  indefinitely  any 
consideration  of  using  forward  contracts  for  hedging 
purposes  under  the  net  capital  rait. 


Federal  Register  /  Vol.  47.  No.  96  /  Thursday.  May  20,  1982  /  Rules  and  RegalatJong 


2*7*7 


broker-dealer  under  the  customer 
protection  and  net  capital  rules.  Broker- 
dealers  borrow  securities,  including  U.S 
Government  obligations,  in  order  to 
complete  short  sales  and  to  avoid  fails 
to  deliver  to  other  broker-dealers  or 
institutions  due  to  delayed  deliveries 
(fails  to  receive)  by  others.  Securities 
are  also  borrowed  to  relend  to  other 
broker-dealers.  The  abihty  of  broker- 
dealers  to  borrow  and  lend  securities 
facilitates  the  smooth  operation  of  the 
market  for  securities  by  reducing  the 
level  of  incomplete  transactions.  The 
securities  borrowing  process  also 
enables  financial  institutions  to  convert 
their  securities  portfolios  into  short  term 
funds,  thereby  increasing  the  return  to 
such  institutions  firom  these  seciuities. 

With  the  explosion  of  institutional 
and  other  trading  activity  over  the  last 
few  years,  the  proliferation  of  trading 
strategies  incorporating  short  sales  of 
stock  in  combination  with  options,  and 
the  heightened  activity  of  risk  arbitrage 
and  convertible  arbitrage  trading,  there 
has  been  an  enonnous  growth  in  broker- 
dealer  requirements  to  borrow 
securities.  December  1981  FOCUS  fihngs 
by  392  ^fYSE  member  firms  reported  a 
total  of  over  $8  biUion  in  securities 
borrowed  at  year  end. 

Rule  15c3-3  under  the  Securities 
Exchange  Act  of  1934  requires,  among 
other  things,  that  a  broker-dealer  obtain 
and  thereafter  maintain  possession  or 
control  of  all  fully  paid  or  excess  margin 
securities  held  for  the  account  of 
customers.**  For  purposes  of  Rule  15c3- 
3,  the  term  "customer"  includes  any 
person  or  entity,  such  as  a  financial 
institution,  that  lends  securities  to  a 
broker-dealer,  whether  or  not  it 
maintains  an  investment  or  trading 
account  with  that  broker-dealer.  Thus,  it 
would  appear  that  the  only  securities 
available  for  lending  would  be  securities 
that  are  held  by  the  broker-dealer  as 
collateral  for  margin  accounts. 

Although  borrowing  and  relending 
securities  from  financial  histitutions  and 
others  could  be  viewed  as  violating  Rule 
15c3-3,  the  Commission  staff  has  taken 
the  position,  on  a  no-action  basis,  that  it 
will  raise  no  question  as  to  non- 
compUance  with  the  possession  or 
control  requhement  of  Rule  15ca-3(b), 
provided  the  borrower  provides  a 
written  agreement  containing  certain 
specific  terms  covering  the  securities 
subject  to  the  loan.  However,  because 
the  "Formula  for  the  Determination  of 
the  Reserve  Requirements  of  Brokers 
and  Dealers"  (the  "Reserve  Formula")  of 
Rule  15c3-3  draws  no  distinction 
between  securities  held  for  the  account 
of  retail  customers  and  securities 


obtained  from  persons  pursuant  to  a 
collateralized  loan,  the  maricet  value  of 
securities  borrowed  from  others  than 
retail  customers,  including  financial 
institutions,  are  includable  in  the 
Reserve  Formula. 

In  its  January  1982  Release,**  the 
Commission  set  forth  a  proposed 
amendment  to  exempt  from  the 
possession  or  control  requirements 
those  securities  that  are  borrowed  in 
accordance  with  the  proposed  * 

amendment  The  proposed  amendment 
would  allow  the  borrowing  of 
customers'  fully  paid  and  excess  margin 
securities,  but  would  permit  such 
borrowings  only  on  transactions  where 
there  is  a  written  agreement  between 
the  broker-dealer  and  the  lender,  which, 
in  addition  to  other  provisions: 

(1)  Requires  that  the  written 
agreement  entered  into  at  the  time  of  the 
loan  specifically  identify  the  securities 
to  be  loaned  and  the  basis  of 
compensation  therefore, 

(2)  Requires  100%  collateral,  either  in 
cash  or  in  U.S.  Treasury  bills  or  notes. 

(3)  Requires,  if  the  value  of  the 
borrowed  security  exceeds  105%  of  the 
value  of  the  collateral,  the  dehvery  of 
additional  collateral  to  satisfy  the 
deficiency,  and 

(4)  Requires  the  physical  possession 
of  the  collateral  be  transferred  to  the 
lender  or  to  his  appointed  agent 

In  the  same  release,  the  Commission, 
as  an  interim  measure,  announced  an 
interpretation  of  the  customer  protection 
rule  which  would  reduce  the  reserve  and 
net  capital  requirements  of  certain 
broker-dealers  by  excluding  bxtm  the 
Reserve  Formula  debit  and  credit  items 
that  are  related  to  sectuities  borrowed 
from  customers  and  financial 
institutions.  To  qualify  for  exclusion 
from  the  Reserve  Formula,  the  securities 
must  be  borrowed  pursuant  to  a  written 
agreement  and  the  broker-dealer  must 
(1)  deliver  collateral  hi  the  form  of  cash 
or  Government  seciirities  equal  to  at 
least  100  percent  of  the  value  of  the 
securities;  and  (2)  undertake  to  deliver 
additional  collateral  to  satisfy  the  entire 
deficiency  in  the  event  that  the  market 
value  of  the  securities  exceeds  by  five 
percent  the  value  of  the  collateral.  Thus, 
sectuities  borrowed  in  conformify  with 
these  requirements  should  be  treated  as 
if  borrowed  from  a  broker-dealer  or 
municipal  securities  dealer. 
Furthermore,  for  purposes  of  allocating 
funds  associated  with  these  securities  in 
the  Reserve  Formula,  a  broker-dealer 
may  treat  lenders  of  securities  as  being 
non-customers,  so  long  as  the  broker- 
dealer  compUes  with  the  requirement  of 


*See  17  CPR  24aiSc3-3(b)(l). 


**  SecuritiM  Bxchange  Act  Release  No.  18420 
QaiL  11 1982).  47  FR  3534  Oan.  25. 18SZ). 


proposed  parap^ph  (bX3)  (rf  Rule  lSc3- 
3. 

B.  Discussion 

In  general  the  majorify  of  flie 
comments  received  commended  the 
Commission  on  its  attempt  to  Uberalize 
the  conditions  under  which  broker- 
dealers  are  permitted  to  borrow 
securities  from  customers  as  well  as 
financial  institutions.  However,  most  of 
the  commentators  were  critical  of  the 
conditions  under  which  such  borrowings 
would  be  permitted  by  the  proposed  rule 
as  being  too  restrictive,  fails  to 
recognize  fully  general  industry  practice, 
and  would  create  operational 
handicaps.  Those  commentators 
suggested  that  the  proposal  should, 
therefore,  be  reconsidered  by  the 
CommissiorL  He  commentators' 
primary  concerns  center  around  the 
Commission's  refusal  to  expand  the 
scope  of  acceptable  collateral  to 
include,  among  other  things,  irrevocable 
letters  of  credit  In  addition,  the  majorify 
of  the  commentators  suggested  that  the 
Commission  should  reconsider  the 
provisions  that  require:  (1)  Mark  to  the 
market;  (2)  transfer  of  actual  possession 
of  the  collateral  to  the  lender  and  (3)  a 
separate  written  agreement  for  eadi 
borrowing  and  lending  transactioiL  In 
sum,  the  conmients  fall  into  two  general 
classes,  one  relating  to  the  written 
agreements  and  apphcable  disclosures 
and  the  second  relating  to  the  loan 
collateral  including  deUvery  of 
additional  coUaterad. 

1.  Written  Agreement  and  Notice 
Provisions.  Proposed  Rule  15c3-3(b)(3)(i) 
requires  that  borrowers  and  lenders 
enter  into  a  written  agreement  at  the 
time  of  the  loan  identifying  the 
securities  to  be  loaned  and  the  basis  for 
compensation.  Subparagraph  (b)(3)(iii) 
requires  that  the  agreement  contain  a 
provision  disclosing  that  the  securities 
lender  may  not  be  afforded  protection 
under  the  Securities  Investor  Protection 
Act  of  1970  ("SIPA")  and  therefcwe  the 
collateral  would  constitute  ttie  first 
source  of  satisfaction  of  the  borrower's 
obligation. 

The  commentators  stated  that  most 
institutional  lenders  have  written  master 
agreements  widi  die  borrowing  broker- 
dealers  so  that  any  giv«i  loan  is 
covered  not  only  by  an  established 
relationship  but  by  a  general  contract 
specifying  the  terms  of  the  loan, 
acceptable  collateral  and  ti^e  rights  of 
the  lender  in  die  event  of  defenlt 
Seldom,  however,  do  these  agreements 
identify  fte  specific  securities  involved, 
and  even  where  the  compensation  rates 
are  specified,  they  are  usually  sab|ect  to 
renegotiation  as  warranted  by  duutiging 
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expected  duration  of  the  loan,  and  the 
supply  and  demand  for  a  specinc 
security.  These  master  agreements  are 
normally  executed  at  about  the  time  of 
the  initial  transaction  between  the 
borrowing  broker-dealer  and  the  lender. 
However,  sometimea  the  formal 
agreement  is  executed  shortly 
thereafta.  Thus,  the  commentators 
assert  that  there  ia  no  need  for  the 
agKemenlB  to  specify  each  security 
loaned  and  tiie  rates  on  each  loan. 

The  commentators  efaare  the 
Commission'*  concern  that  the  lenders 
be  aware  of  their  prospective  status  as 
"non-customers"  for  purposes  of  SIPA. 
They  disagree,  however,  on  Ihe 
proposed  means  to  accompilish  this  goal. 
Several  broker-dealers  maintain  fiiat 
mandatary  disclosures  regarding  a 
lender's  rights  would  only  add 
uimecessary  paperwork  and  expense 
and  woidd  not  supply  any  relevant  new 
information  not  known  to  the  lender  or 
the  borrowing  broker-dealer.  One 
broker-dealer  and  the  SIPA.  on  the  other 
hand,  proposed  fliat  (he  Commission 
adopt  a  rule  wUch  requires  tibat  the 
lender  receive  a  notice  from  the 
borrowing  broker-dealer 
contemporaneously  with  the  first  loan 
transaction  between  the  parties.  The 
notice  would  state  fliat  stock  loan 
transactkma  are  not  customer 
transactions  covered  i)y  SIPA  and  that 
the  collateral  would  consQtute  the 
lender's  primary  soiirce  of  aatiafactiim 
in  case  of  default  by  the  borrowing 
broker-dealer.  Under  this  formulation, 
the  borrowing  broker-dealer  would  l>e 
responsible  for  conveying  this 
informafion  in  a  manner  it  determines 
appropriate. 

The  Commission  agrees  (hat  there 
need  be  onl^  one  written  .^reonent, 

which  mu&t  be  mipjtlonwntp^j  hy  ji 

separate  statement  or  confirmations 
speci^dng  the  securities-actuany  loaned 
to  the  broker-dealer.  The  agreement  to 
lend  should  be  separate  from  other 
account  agreements  and  should  he 
executed  at  or  before  the  first 
transaction.  Jt  should  specify  ihe  Jdgfats 
and  obligations  of  the  parties  in  detail 
as  to  ihe-boirowed  securities,  including 
applicable  provisions  dealing  withnmrk 
to  the  market  and  the  return  of  the 
bonowad  securilies.  The  wiitten 
agreement  should  also  set  forth  in  hold 
type  that  Ate  lender  of  the  borrowed 
securities  may  Jiot  be  protected  by  SIPA 
and  that  any  collaterfd  received  t)y  the 
lendiflg  eatiijf  may  be  Its  sole  souine  of 
protectioa  in  the  event  of  default  by  the 
brokaFiAealer.  The  Commission  believes 
that  Ihe  inclusion  of  this  last  statement 


will  not  create  any  substantial  increase 
in  paperwQik  for  faroker-dealers. 

2.  CoJtatewJ  finwiaiona.  Most  of  the 
commentators  opposed  afl  of  the 
Commisniaa's  propcauls  as  to  the 
collateral  delivery  and  mark  to  the 
market  requirements.  In  essence,  fhe 
conunentators  stated  thai  a  broker- 
dealer  sheuhl  be  able  to  deliver  to  the 
lender  whatever  coUateral  the  parties 
agree  upcoi.  indoding  secured  <»■ 
unsecured  irrevocable  letters  of  credit 
lliey  also  oppose  the  mark  to  the 
market  provisions,  "niey  do  so,  not 
because  maileB  to  the  market  are  not 
standard  practice,  but  raither  because,  in 
their  view,  ttie  lender  should  initiate  the 
mark.  That  is  to  «ay,  the  customer 
should  be  on  guard  and  protect  its  own 
interests.  Finally,  the  commentators 
disagreed  with  the  dommission's 
expressed  concern  as  to  the  leverage 
inherent  in  the  securities  borrowing 
process. 

The  securities  borrowed  proposal  was 
designed  to  curtail  the  leverage  inherent 
in  ^e  seuulties  borrowing  process. 
Broker-dealers  cuirtend  Ifaat  dns  fear  is 
illosoiy. 

The  Commission  Itelievas  diat  fhe 
leverage  in  "file  securities  borrowing 
process  is  undeniable.  The 
commentaiors  contend  &at  if  ftey  use 
the  funds  retained  frnm  the  process  in  a 
speculative  manner,  the  net  cental  xule 
will  require  some  chaiga.  71>^  also 
contend  Ihat  nhtainiTig  otah  through 
securities  bomwing  is  not  diSerent  than 
borrowing  on  an  unsecured  basis. 

Neither  point  appears  to  £ampletely 
answer  the  Commission's  concerns. 
There  are  cleailir  instances  where  the 
broker-dealer  vdU  lake  no  Jiet  capital 
charge  lor  ihe  use  of  money  obtained 
from  the  securities  liorrowing  process.  In 
addition,  as  a,general  rule,  broker- 
dealers  do  not 'borrow  money  on  an 
unsecured  hasis  lor  ,any  extended  period 
of  time,  except  through  subordinated 
lo{ms.  finally,  in  many  instances,  the 
broker-dealer  will  have  no  balance 
sheet  acaouatabUify  for  the  seourities 
borrowed  if  it  provides  ju>  asset 
collateral  ia.retum  lorihem. 

While  ihe  Gnmmisaion  oontimies  to 
believe  ihal  ihe  aornritifly  l«n<4ar  should 
be  given  Ml  oadi  (or  its  equivalent) 
collateral  for  the  securities  loaned,  it 
does  not  want  to  restriot  the  iiuainess  of 
borrowing  and  landing  securities,  some 
portion  of  which  is  used  to  complete 
legitimate  shxnlaeles  orlails  to  deliver. 
Theieisxe,  the  ode  proposal  wiUiie 
reviaedaoiQiM  if  aiiioker-dealer 
delivers  a  letter  of 'credit  as  ooUatetal  to 
the  lending  party,  it  must  charge  its  net 
capital  l%4)f  the  ataiket  value  of  the 
securities  botrowsd.  loeftaot,  broker- 


dealers  will  be  mithorized  (if  Regulation 
T  permits)  "Redeliver  iettosafecsdit 
secured  or  unsecured.-**  ISie  ode  will 
still  compel  the£rm  to  ttun  overtiie 
collateral  physically  to  the  lender  and 
maik  to  the  market.  The  definition  nf 
collateral  will  be  broadened  to  include 
all  forms  of  cash.  Treasury  bills  or  notes 
as  well  as  letters  of  credit,  llie 
Commission  also  requests  comments 
from  broker-dealers,  «etf-regulartory 
organizations  and  other  interested 
members  of  the  public  discussing  the 
impact  the  1%  surcharge  will  have  on 
the  securities  borrowing  business.  The 
Commission  will  monitor  the  effects  of 
the  securities  borrowing  program  for  the 
next  year  and  will  at  that  time 
determine  whether  any  alterations  to  the 
rules  are  necessary." 

ni 

Fails  to  Deliver 

In  Securities  Exchange  Act  Release 
No.  18419,  the  Commission  proposed  for 
comment  an  amendmaattD  a  ataff 
interpretation  of  Rule  "KcS-S  which 
wouM  aUow  a  fapak8P<dBalar  toexolade 
both  fads  to  seoeive  "  and  fafls  to 
deliver  ^*  which  aUocate  to  one  another 
("matched  fails")  from  the  Rassrve 
Formula.  Hie  net  oapftal  rule  «vould. 
however,  be  amended  so  that  fails  "to 
deliver  excluded  by  alloaafian  would  be 
subfeot  to  a  capital  charge  ttf  1  percent 
of  the  contract  value  of  ifae  Sail  to 
deliver.'*'* 'Hie  Commission  also   • 


**12CFR220.6(ll). 

**Tbe  CoBBiMionBotM  tbatai^nMts  have  be«n 
made  lliat  ietten  of  oadittMiaBawad  to  be  und  to 
se<nire  primaiy  capital  Gontribalkma  in  ttc  busineaa 
of  broker-dealers.  While  the  Cammiiaiaa  haa.no( 
determined  the  isaues,  fte  itatThaa  taken  the 
[rastlion  that  prtHniaaa  to  pajr  [m  nml»iibiM  on  the 
broker  Kieaier'a  book*)  jacuiad  by  bttan  tt  asdit 
must  t>e  deducted  froBLnet  wnrthrJn  flpirpnlrq  nat 
capital.  They  otherwiw  have  mo  vattvin 
determining  the  net  capital  oT  e  brokertdcaler. 

"  If  customer  mai^  eeuuttlei  are  vaed  a* 
collateral  for  the  latter  of  owiit  ttw  valae  of  the 
Bcorities  borrowed  nmat  ba  antmed  a«  a.sndit  in 
tiie  Reserve  FonBulo. 

**  A  '^il  to-receive''aiiMa  whan*  faujrins 
broker.<lealer  has  not  taken  delivery  from  the 
selling  broker-dealer  as  of  settlement  date.  A-fail  to 
receive  is  a  tiabUitjrwhidi'thet>ayln9''broker-<)ea)er 
must  sattafy  whan  the  aaeuaMeajH^fiaUwered. 

**  A  "fail  to  delnmr''  arlsaa  whan  fltaaelUiQ 
broker-dealer  fails  to  deliver  the  cartifioalea>in 
proper  form  at  the  agreed  upon  settlement  date  to 
the  baying  broker-daaiar.  A'ta8lotMi«er1sHn 
asset aince  it  iii|iiiwiiili  iiii>iaa<1wili<Mi  Snn  for 
salea  of  secoritiaa. 

«»  The  Commkalon'a  laayoMate  ili  latter  to  M.& 
Wien  A  Ca.  Inc.  dated  Juty  IS.  laTS^the  "Wiea 
letteO  and  in  similar  lettaa  to  other  broker- 
dealers,  as  noted  later  bilhte  Mteaae.-wdl  no  longer 
be  applicable  and  ere  wltkbawLUadartfae  Vflma 
letter,  broker-dealers  wiio  ioftbaasSf*  dealer 
business  and  who  have-aubatantial  amounts  of  faita 
to  receive  versus  falls  to  deliver  which  are  not 
allocable  to  customers  may  under  oeiteln  txiiidltluua 
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proposed  to  amend  the  net  capital  rule 
to  reduce  the  time  period  before  which  a 
deduction  under  subparagraph  (c)(2)(ix) 
of  the  rule  must  be  taken  for  a  fail  to 
deliver. 

A.  Matched  Fails 

The  commentators  generally 
supported  the  proposal  to  exclude 
"matched  fails"  from  the  Reserve 
Formula.  Many  commentators,  however, 
objected  to  the  imposition  of  the  1 
percent  charge  on  excluded  fails  to 
deliver. 

The  NASD  argued  that  the  1  percent 
capital  charge  is  unduly  harsh  and 
unwarranted,  particularly  since  a 
substantial  nimiber  of  their  members 
had  been  netting  their  fails  in  reliance 
on  a  staff  no-action  letter  without  the 
additional  burden  of  the  1  percent 
charge.  The  NASD  also  asserted  that  the 
1  percent  charge  will  not  provide  retail 
firms  additional  incentive  to  close-out 
fails  to  deliver.  First,  firms  with  retail 
business  would  still  be  able  to  operate 
with  "dangerously  low"  minimum  net 
capital  by  simply  switching  from  the 
alternative  to  the  basic  method  of 
computing  net  capital,  thereby  avoiding 
the  1  percent  chaise  on  excluded  fails  to 
deliver.  Second,  the  net  capital  rule 
already  provides  such  an  incentive 
though  the  "aged  fails  to  deliver"  haircut 
provision.  Rule  15c3-l(c)(2)(ix).  The 
NASD  maintained  that  this  provision 
works  well  to  reduce  fails  to  a  level 
commensurate  with  the  capability  of 
industry  facilities  to  close-out  and 
complete  open  trades.  The  NASD 
suggested  that  the  Commission  develop 
specific  proposals  to  address  the 
particular  universe  of  firms  which  would 
be  allowed  to  operate  with  lower 
minimum  net  capital  absent  the  1 
percent  capital  charge,  rather  than 
impose  the  additional  1  percent  capital 
charge  on  all  broker-dealers  using  the 
alternative  method  of  computing  net 
capital. 

The  Commission  has  reviewed  the 
comments  received  and  has  determined 
that  imposition  of  the  1  percent  capital 
charge  on  the  contract  value  of  the 
excluded  fails  to  deliver  is  necessary  in 
order  to  ensure  that  firms  which  have  a 
substantial  amount  of  formula  debits 
that  consist  of  fails  to  deliver  excluded 
from  the  Reserve  Formula  will  maintain 
a  sufficient  minimum  level  of  net  capital. 
The  net  capital  rule  establishes 
minimum  levels  of  capital  in  an  effort  to 
assure  that  firms  have  sufficient  hquid 
assets  to  meet  obligations  to  customers 


and  other  broker-dealers  as  they  come 
due.  The  rule  operates  to  place  an  outer 
limit  upon  the  amount  of  leverage  or  risk 
that  broker-dealers  may  incur.  Members 
of  the  securities  industry  do  not  dispute 
that  the  maintenance  of  sufficient 
capital  requirements  is  an  essential 
regulatory  discipline  which  ensures  both 
investor  and  broker-dealer  confidence  in 
the  securities  industry;  rather,  they 
argue  that  the  1  percent  capital  charge  is 
excessive  and  therefore  unwarranted, 
particularly  with  respect  to  those  firms 
for  which  die  Wien  letter  was  designed 

The  Commission,  however,  is  not 
persuaded  by  these  agruments.  First  the 
Commission  has  recently  reduced  by 
one-halt  from  4%  to  2%,  the  minimum 
percentage  of  net  capital  required  under 
the  alternative  method.  This  represents 
a  very  substantial  reduction  in  the 
"capital  cushion"  required  to  be 
maintained  by  broker-dealers  who 
compute  net  capital  under  the 
alternative  method.  Since  under  the 
alternative  method,  a  broker-dealer's 
net  capital  requirement  is  a  function  of 
its  customer  debit  items,  to  permit 
broker-dealers  to  exclude  fails  to  deliver 
(a  debit  item)  which  allocate  to  fails  to 
receive  (a  credit  item)  from  the  Reserve 
Formula  without  the  additional  1% 
capital  chaiige  could  allow  many  firms  to 
be  dangerously  overleveraged. 

Second,  firms  which  do  business 
primarily  with  other  professionals  have 
the  highest  percentage  of  matched  fails 
to  deliver.  While  these  firms  generally 
have  the  least  direct  customer  exposure, 
they  should,  nonetheless,  maintain 
sufficient  net  capital  to  meet  their 
obligations  to  other  broker-dealers, 
thereby  ensuring  continued  confidence 
in  the  integrity  of  the  securities  industry. 
It  is,  therefore,  not  determinative 
whether  the  1%  capital  charge  will 
provide  additional  incentive  to  close-out 
fails  to  deliver,  though  it  appears  that  it 
will  provide  such  an  incentive  to  some 
degree.  Moreover,  broker-dealers  with 
relatively  few  matched  fails  will  not  be 
significantly  affected  by  the  additional 
1%  capital  charge.**  Upon  review,  after 
experience,  the  Commission  believes 
that  the  Wien  letter  fails  to  provide 
adequate  net  capital  requirements  for 
broker-dealers  on  the  alternative 
method  Therefore,  the  Wien 
interpretation  should  be  and  is 
withdrawn.**  Finally,  the  Commission 


agrees  with  the  ^A's  suggestion  that  the 
interpretation  should  be  amended  to 
exclude  &x>m  the  Reserve  Formula 
securities  borrowed  (that  presumaUy 
have  been  used  to  clear  a  fail  to  deliver) 
that  allocate  to  a  fail  to  receive.** 

For  purposes  of  the  allocation 
procedure  under  Rule  15c3-^,  the 
Commission  announces  the  amendment 
of  the  Division  of  Market  Regulation's 
interpretation  in  Securities  Exchange 
Act  Release  No.  11497.  The  new 
interpretation  is  as  follows: 

(1)  Fails  to  receive  which  are 
allocable  to  long  positions  in  the 
proprietary  or  other  accounts  of  the 
broker  or  dealer  or  to  fails  to  deliver  of 
the  same  quantity  and  issue  may  be 
excluded  from  the  computation  of  the 
Reserve  Formula; 

(2)  Fails  to  deliver  which  are  allocable 
to  short  positions  in  die  proprietary  or 
other  accounts  of  the  broker  or  dealer  or 
to  fails  to  receive  of  the  same  quantity 
and  issue  may  be  excluded  bom  the 
computation  of  the  Reserve  Formula: 

(3)  Securities  borrowed  which  are 
allocable  to  fails  to  receive  may  be 
excluded  from  the  computation  of  tfie 
Reserve  Formula.** 

In  addition,  the  Commission,  for  the 
reasons  stated  above,  believes  that  the 
1%  charge  on  matched  fails  is 
appropriate  and  amends  the  rule 
accordingly.  The  change  will  also  be 
imposed  on  securities  borrowed  which 
are  excluded  from  the  formula  because 
of  the  allocation  interpretation. 

B.  Aging  Period 

In  Securities  Exchange  Act  Release 
No.  18419,  the  Commission  proposed 
that  the  time  period  for  aging  a  fail  to 
deliver  be  cut  gradually  from  11 
business  days  to  5  business  days  (or 
from  21  business  days  to  15  business 
days  in  the  case  of  municipal 
securities).  **  In  addition,  it  proposed 
that  the  net  capital  rule  be  amended  to 
provide  authority  to  the  designated 
examining  autiiority  (the  'TJEA")  to 
grant,  upon  application,  and  under 


net  the  falls  and  exclude  them  from  the  Reserve 
Formula.  There  was  no  additional  capital  chai^  9n 
fails  to  deliver  excluded  from  the  formula  under  the 
Wien  interpretation. 


"  Aocording  to  an  NASD  survey,  matched  fails 
constituted  ooly  WJ%  of  total  fails  to  deUver  for 
firms  doing  a  genaral  securities  business.  Thus, 
retail  oriented  firms  include  approximately  85X  of 
their  fails  in  the  Reserve  Formula. 

"The  Commission  notes  that  M.  S.  Wiea  Inc. 
failed  in  September  1961.  and  is  presently  beii^ 
liquidated  pursuant  to  SIPA. 


"Ttie  Commission  notes  that  aecnrities  biled  to 
receive  for  which  the  btoksr^Mler  has  a  receivable 
related  to  secntitiM  iMXiowed  are  axchided  from 
aggregate  indebtedness  pursuant  to  sut4>aragraph 
(c)  (1)  (ui)  of  Rule  lScS-1. 

*'Some  broker-dealers  '■"■"p'*'"  dial  H  is  difficult 
to  back  out  matched  fails  fron  Itw  Reserve  Ptanmila. 
The  inteniretalioB  does  not  howerar.  require  them 
to  do  sa  They  may  cboose  to  oaaply  with  the 
interpretatioo  t>efare  «m««w)^Hi 

"The  proposal  provided  that  lUs  time  period  be 
lowered  in  2  nine  maadi  steps,  from  11  business 
days  (21  business  days  Ibr  municipal  securities  to  7 
business  days)  (17  bvsineas  days  for  annidpal 
securities)  during  the  first  nine  bohiIm  after 
adoption  and  th«i  to  5  business  days  (IS  business 
days  for  municipal  securities)  after  the  second  nine 
months. 
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appropriste  ciicumstanoes,  an  extension 
of  those  tuneperroda  for  a  period  op  to  5 
busineas  days  before  requiring 
peraentage  deductions  for  "aged"  fails 
under  the  net  cafHtal  rule.  Among  other 
things,  the  fommust  be  able  to  show 
that  the  £aili>adiiot  been  disavowed  in 
some  way. 

The  majority  «f  commentators 
generally  objected  to -the  proposal  to 
accelerate  the  aging  of  fails  to  deUver. 
Both  the  NASD  and  the  SIA  questioned 
whether  the  5  business  day  aging  period 
realistically  reflected  the  clearing  period 
for  fixed  Jncome  securities  and  foreign 
securities  transactions.^ One  broker- 
dealer  stated  that  the  aging  proposal 
favors  large  traHing  firms  doing  a  listed 
business  ivhile  penalizing  the  small 
trading  firms  who  trade  over-the-counter 
with  many  non-clearing  firms  located 
across  the  nation.  The  NASD  and  the 
SIA  suggested  that  the  existing  aging 
schedule  remain  in  place  until  further 
study  and  analysis  of  industry  practices 
and  capabilities  supports  the  naed  for 
specific  changes. 

The  NYSE  noted  that  while  much  has 
been  done  to  expedite  the  clearing 
process  and  the  vast  majority  of 
deliveries  are  completed  within  5 
business  days,  ov^iy  restrictive  time 
limits  may^  detrimental  to  domestic 
brokers  and  dealers  vis-a-vis  their 
foreign  oompetition.  The  NYSE 
maintained  tfrat  Ae  5  business  day  agnig 
proposd  WB8  tnmeoessarily  stringent 
and  would  have  a  particularly  harsh 
impact  on  fbe  bond  business  and  the 
secondary  market  in  new  issues.  The 
SIA  and  NYSE  stated  that  the  current 
aging  period  satisfactorily  reflects  the 
credit  ride  presented  by  fails  and  should 
not  be-dianged.^ 


Om  trading  nnn  noted  niat  cx-^ucvti^hcniM 
transactioos  ramhiiig  from  cmtoimr  prafartaca-and 
transactions  in  foreign  aacoritie*  that  tiada  aot- 
clearing  house  dre  aeldom  resotved  witfaiii  6 
busineM  day*.  Similarly,  one  retail  Rnn  stated  Slat 
baaed  on  Ita  e xpai  ieuce  In  dealtug  wtth  luielgu 
coi  I  iiii|iiiiiili»ft«alw  aad  bralcan,  th»  agdatiag  tisM 
(rames  far  agaritaSs  in  ioni^  aacaritirea  were 
restrictive  and  should  be  lengtbeoed  to  14  busioaaa 
day*. 

"The  NYSE  suggested  that  the  Conunission  state 
expUctty  In  Ike  tvim  Aat  open  tranaactioBs  In 
ouothmuva  aataatttnnant  dearing  aysleuis  which 
are  laifcad  to  aiafket  daily  and  subteet  to  constant 
clearing  iMiaa*  sapeMiaion  are  not  su^ect  to  fte 
aging  provisions.  We  agree  wtth  It*  stetemeot  In 
additliM.  tt  *i«iBalBd  that  A*  aexrivtaa  apaoffioally 
state  tktcinMalaMa*  aadar  wUch  tkelKA  auy 
extssai  IhaOate  pat>ad  iiafare  a  dartiirtinn  aaart  ta 
taken  far  agadiatta  tgdaBvar.for  examma.  thay 
asserted  that  the  authority  ahoaM  be  I 
to| 
fori 
or  01 

ofGodxara 
however.) 

raothealaff 

Uy  oawaiay  ai^amaiala  ottaria  aHu  tne  *"niiiiy  iqr 
Interpretation  or  by  no-action  letter*. 


A  broker-dealer  asserted  that  the 
reduction  in  the  aging  period  for 
excluded  fails  to  deliver  whidi  involve 
only  broker-dealers  is  tmnecessary.  It 
argued  that  broker-dealer  firms  with 
relatively  large  percentages  of  matched 
fails  do  not  present  a  concern  with 
lespect  to  the  protection  of  public 
customers.  Hey  questioned  whether  the 
reduction  in  the  aging  period  would 
provide  any  incentive  or  leverage  to 
broker-dealers  to  obtain  resolution  of 
the  fails  from  &eir  retail  tnistomers. 
However,  they  suggested  that  assximing 
some  reduction  in  the  aging  period  is 
necessary,  matched  fails  be  specifically 
excluded  from  the  general  reduction  in 
the  aging  period.  They  believed  that -this 
approach  would  reduce  the  aging  period 
on  customer-related  fails  generally 
without  penalizing  firms  which  have  few 
retail  customers.  Alternatively,  they 
suggest  that  matched  fails  allocable  to 
transactions  with  other  broker-dealers 
be  excepted  from  the  general  reduction 
in  the  aging  period. 

The  municipal  securities  dealers 
asserted  that  a  reduction  in  the  aging 
period  for  fails  to  deliver  of  municipal 
securities  would  be  punitive  since  most 
events  which  result  in  fails  are  beyond 
their  coatroL  They  also  pointed  to 'the 
uniqueness  of  the  munidpal  secmities 
market 

The  (Commission  believes  that  (he  5 
business  day  aging  period  realistically 
reflects  the  clearing  period  for  most  non- 
mimicipal  securities.  ItjeoQgnizes, 
however,  that  transactions  hi  certain 
types  of  securities,  such  as  foieign 
securities,  certain  fixed  income 
securities  and  new  iasues,  may  not 
generally  dear  within  5  business  days 
from  settlement  date.  Hierefore,  the 
Commission  suggests  that  broker- 
dealers  Mdth  lisfls  to  deliver  in  such 
securities  consult  with  the  staff  which 
win,  imder  appropriate  circumstances, 
permit  adjustsients  to  the  aging  period 
on  a  no  action  basis.  ^  In  addition,  the 
rules  pro>dde  that  upon  an  appropriate 
showing  that  an  extension  is  warranted, 
the  DEA  may  grant  an  extension  of  time 
up  to  5  business  days  before  the 
required  percentage  deductions  for 
"aged"  fails  must  be  taken.  A  second 
extension  may  be  granted  under  unusual 
circumstances. 

The  Comndasion  notes  that  the 
dramatic  ixnprevements  in  the 
operational  condition  of  securities  firms 
since  the  1966-70  "Paperwork  Crisis" 
have  residted  in  a  mairked  decline  in 
fails  to  deliver  as  a  percentage  of  total 


assets  and  trading  volume.  The  decline 
is  due  in  part  to  the  substantial 
improvements  in  the  clearance  and 
settlement  of  securities  transactions.** 
The  Commission  believes  that  the 
acceleration  of  the  aging  period  will 
provide  additional  incentives  to  broker- 
dealers  to  obtain  prompt  resolution  of 
fails  to  deliver,  and  thereby  increase  the 
overall  efficiency  of  the  clearance  and 
settlement  systems. 

We  have  reviewed  die  comments 
received  with  respect  to  mtinicipal 
securities.  The  Commission  notes  that 
the  Municipal  Securities  Rulemaking 
Board  (the  "MSRB"]  has  taken 
substantial  steps  toward  improving  the 
overall  efficiency  of  the  municipal 
securities  clearing  systems.  While  the 
MSRB  has  not  supported  the  revision,  it 
is  clear  that  the  Board  is  finnly 
committed  to  the  continued 
development  of  more  advance  systems 
for  the  comparison,  clearance,  and 
setdement  of  transactions  in  municipal 
securities. "In  recognition  of  this 
commitment  the  Commission  has 
determined  not  to  implement  its 
proposal  to  shorten  the  time  period  for 
aging  a  municipal  fail  to  deliver  from  21 
to  15  business  days  forat  Jeaat  six 
months.  Thereafter,  .the  Cammission  wiD 
reconsider  whether  die  aging  period 
should  be  reduced  and  review  the 
progress  made  toward  the  development 
of  an  automatedidearing  ^stem  for 
municipal  securities,  and  the 
improvement  of  the  overall  clearance 
systems  for  municipal-securities.  In 
furtherance  of  this  aim,  the  Commission 
is  requesting  that  the  MSRB  fiunish  a 


"For  exampla,  the  ataff  hea  takaa  a  no.acli«i 
poslUan  wMh  laapart  letradaa  effadadosi  the 
Assooiatad  AaatwMaa  Stock  fetch  angss  which  do 
not  clear  for  IS  buataieaa  day*. 


"The  SecuritiaB  Reform  Act  of  197S  (the  "1975 
Amendments"^  added  a  new  Seotion  17A  to  the 
Exchange  Aet  retiairing  legiatvalioii  of  enlttle* 
involved  in  the  aacurlttea  haadUagpraaaa*. 
including  clearisg  oorporaiiaaa,  seouhtiaa. 
depositories  and  transfer  agenla.  Sinoe  1975.  the 
Commission  has  approved  numerous  rules  regardujg 
the  operation  of  clearing  agendea.  This  ha*  resulted 
in  improvements  in  their  system*  and  method*  of 
operation  and  increased  parlidpatiaB  by  bsvker 
dealers  and  other  financial  laatitHtians  in  the 
clearing  system. 

■*The  MSRB  has  worked  extenaireiy  with  the 
Depositary  Trust  CUnapany  and  tiw  Natiaaal 
Securities  Clearing  Corporation -to  Ifaia  end.  it 
appears  thai  the  developnent  of  such ayatems 
depend  heavily  on  the  use  of  a  Cl'SIP-Uke.aecurity 
identification  numbering  system  for  purpoaes  of 
date  entry,  compariaon.  aad  ganerotioo  of 
instniction*.  The  MSRB  eaaogniaae  (hat  ff  the 
industry  is  to  adaptaitooaaafully  1o  the  use  of  sacfa 
systems,  some  meaaamust  be  fouad  of  cootdinatiog 
the  Industry's  cnnant  tradhig  and  dallsaiy  practice* 
wtlh  the  need  to  identify  aacuffttaa  by  4h* 
appropriate  aaeority  idsnttfieatteB  iwiJiai. 
Therefore,  trading  miiat  be  cosidncted  in  a  oanoer 
that  is  sufficiently  specific  to  permit  identification  of 
the  precise  security  identification  number  needed 
for  proper  inslructlona  to  these  advaneed 
coe^pernon  and-ciearBiioe  sjwseo*.  ueHverlet  must 
alsa  be  made  in  acoerdanea-wMh  4w  identiflcation 
number  of  the  specific  securities. 
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report  to  the  Commission  by  January  1, 
1983  reporting  on  the  progress  it  has 
achieved  to  that  date  and  supplying  an 
evaluation  of  what  further  steps  will  be 
required  to  bring  the  municipal 
securities  clearance  and  settlement 
system  into  parity  with  the  rest  of  the 
securities  industry. 

C.  Municipal  Bond  Brokers 

The  Commission  has  received 
persuasive  opposition  to  its  proposed 
treatment  of  fails  from  a  specialized 
type  of  municipal  securities  firm 
generally  known  as  "municipal  bond 
brokers"  or  "brokers'  brokers."  *'  The 
brokers'  brokers  maintain  that  their 
functions  and  operations  differ 
significantly  from  those  of  other  broker- 
dealers.  Due  to  the  very  limited  and 
indirect  customer  exposure  inherent  in 
the  brokers'  broker's  business,  they 
request  that  the  Commission  adopt 
special  net  capital  rules  for  brokers' 
brokers  which  are  more  appropriate  to 
their  unique  function. 

The  brokers'  brokers  objected  to  the 
reduction  in  the  time  period  allotted  for 
aged  fails  to  deliver  and  the  imposition 
of  the  \%  capital  charge  on  excluded 
fails  to  deliver.  They  maintained  that 
these  proposed  amendments  were 
unwarranted  and  would  substantially 
reduce  the  liquidity  of  the  municipal 
securities  trading  market  without 
materially  increasing  the  protection  of 
the  investing  public.  Moreover,  they 
asserted  that  the  combined  effect  (rf  the 
1%  charge  and  die  acceleration  of  the 
aging  period  for  fails  to  deliver  will 
force  a  substantial  number  of  the 
brokers'  brokers  out  of  business. 

Brokers'  brokers  act  exclusively  as 
undisclosed  agents  in  the  purchase  and 
sale  of  munic^l  securitieB  far 
registered  broko^ealers  or  registered 
municipal  securities  dealers.  T^ey  have 
no  "customers"  as  de^ed  in  Rule  15c3- 
1(c)(6).  Because  they  act  only  as 
"agents",  brokers'  broker*  do  not 
maintain  inventories  in  municipal 
securities.  All  trades  by  brokers'  brokers 
are  ofl'setting  transactions  which  are    * 
executed  simultaneously  for  other 
securities  professionals.  They  act  as 
middleman  for  these  professionals  who 
do  not  want  their  identities  disclosed. 
Thus,  the  brokers'  brokers  are 
dependent  on  their  dealer  clients  to 
make  delivery  to  them  in  order  to 
complete  the  trades  and  close-out  the 
fails. 

Unlike  the  general  practice  in  the 
equities  securities  industry,  municipal 
securities  brokers'  transactions  are 
effected  by  physical  delivery  of  the 


certificates  rather  than  by  computerized 
book  entries  between  members  of  a 
clearing  agoncy.  Brokers'  brokers  use  a 
registered  clearing  agency  or  bank  as 
agent  to  handle  the  receipt  and  delivery 
of  the  securities.  The  agent  pays  for  the 
securities  after  receipt  and  verification 
and  then  redelivers  them  to  the  brokers' 
broker.  Upon  reverification,  the  agent  is 
paid  and  the  brokers'  account  is 
credited.  However,  because  of  deUvery 
time  limits,  agents  may  be  unable  to 
redeliver  all  securities  received  for  the 
account  of  a  brokers'  broker  on  the 
same  day.  In  those  instance,  the  brokers' 
broker  must  borrow  funds  to  carry  the 
securities  overnight 

The  brokers'  brokers  asserted  that  the 
adoption  of  the  1  percent  capital  charge 
on  all  excluded  fails  to  deliver  will  force 
brokers'  brokers  to  revoke  their  election 
to  compute  net  capital  under  the 
alternative  method.  However,  they 
noted  that  computing  net  capital  under 
the  basic  method  would  impose  a 
similar  hardship  on  brokers'  brokers 
because  they  would  be  required  to 
include  overnight  bank  loans  used  to 
carry  half  completed  transaction  in  their 
calculation  of  aggregate  indebtedness. 
Counsel  to  a  group  of  brokers'  brokers 
aigued  that  if  the  1  percent  charge  is 
adopted  to  include  all  fails  and  brokers' 
brokers  are  not  specifically  exempted, 
overnight  bank  loans  for  municipal 
securities  foiled  to  deliver  should  be 
excluded  from  aggregate  indebtedness 
for  one  business  day.** 

Moreover,  many  of  the  brokers' 
brokers  maintained  diat  die  1  percent 
charge  unreasonably  affects  firms  that 
have  previously  relied  on  the  Wien 
letter  to  exdode  matched  fails  by 
subjecting  them  to  an  additional  1 
percent  capital  charge.  The  MSRB 
claimed  that  contrary  to  the  expressed 
intent  of  the  release,  the  withdrawal  of 
the  Wien  letter  and  the  adoption  of  the  1 
percent  chat^  on  excluded  fails  would 
actoally  increase  the  capital  and  reserve 
requirements  for  brokers'  brokers,'* 

In  addition,  the  MSRB  pointed  out  that 
fails  to  deliver  are  generally  among  the 
most  secure  assets  of  a  broker-dealer.*'* 


*'P&A  notM  that  then  an  currantty  19  broken 
brokers. 


**  Another  broken'  broker  inggntlnri  that  brokers' 
brokers  should  use  the  aggregate  indebtedness 
method  for  computing  net  capital. 

*'  PSA.  Botiiig  the  absence  of  any  dtsnisatoB  of 
the  1  percent  chacge  in  the  Regulatory  Flexibility 
Analysis,  suaastad  that  the  Comniaaioa  defer 
making  a  detanninatioa  of  tlis  aanuot  of  the  capital 
charge  uBtU  U  has  Bore  aocumtety  assessed  its 
impact 

**  Ho«rav*f.  two  broken'  broken  omently  have 
claim*  with  the  traslee  of  A.  E.  f^arson  S  Co.  One 
entity  which  dean  end  finanoee  trades  in  municipal 
secnrities  in  Ibe  securities  indnstry,  pointed  out  that 
it  had  never  avflared  any  loss  from  the  failure  of 
any  broken'  broker  or  the  failure  of  any  seller  to  or 
buyer  from  a  broken'  broker  to  honor  their 
municipal  securities  trade  obligations. 


The  MSRB  asserts  that  the  risk  that  die 
contra-party  might  refuse  to  or  be 
unable  to  honor  the  "fail  to  deliver" 
contract  is  far  more  theoretical  than  real 
since  the  incfidence  of  dishonored  fails 
to  deliver  contracts  is  extremely  low. 

The  brokers'  brokers  maintained  that 
the  acceleration  of  the  time  period  for 
aged  fails  to  deliver  is  wholly  ineffective 
in  expediting  the  settlement  of  municipal 
securities  transactions.  Since  municipal 
bond  brokers  act  only  as  agent  for  the 
buyer  and  seller,  both  of  which  are 
securities  professionals,  they  assert  that 
there  exists  apart  from  Rule  15c3-l(c)(2) 
(ix)  sufficient  financial  incentives  for  the 
parties  to  settie  each  trade  in  a  timely 
manner. 

In  addition,  they  argued  that  the 
brokers'  brokers  have  absolutely  no 
control  over  aged  fails.  They  pointed  out 
that  the  nature  of  the  mtmicipal 
securities  business,  including  the  lack  of 
automation  in  the  transaction  process, 
the  cumbersome  necessity  for  hand 
delivery  of  certificates  and  the  difficidty 
of  conducting  buy-ins,"  renders  futile 
the  attempts  of  the  brokers'  broker  to 
speed  the  settlement  of  municipal 
securities  transactions. 

The  Commission  has  reviewed  the 
comments  received  and  determined  that 
in  light  of  the  unique  functions  and 
operations  of  the  broken'  brokers,  it  is 
appsopriate  to  adopt  special  net  capital 
requirements  for  municipal  brokers' 
brokers  which  will  require  them  to 
compute  net  capital  pursuant  to  the 
aggregate  indebtedness  method.  In 
recognition  of  the  problem  created  by 
ovemiglit  bank  loans  for  mnnicipal 
securities  failed  to  ddiver.  and  in  view 
of  the  high  minimum  net  capital 
requirement  discussed  below,  the 
Commission  has  determined  that  it  is 
appropriate  to  allow  brokers'  brokers  to 
exclude  such  loans  from  their  aggregate 
indebtedness  for  one  btisiness  day. 

Because  of  their  important  role  in  the 
municipal  securities  business,  brokers' 
brokers  should  maintitm  a  substantial 
minimum  net  capitaL  as  they  appear  to 
be  responsibie  for  a  trade  from 
execution  through  delivery  and 
payment  They  are  Uable  for  trading 
errors  as  welL  In  addition,  brokers' 
brokers  incur  risk  as  a  result  of  fails  to 
deliver  and  foils  to  receive.  High  volume 
periods  create  aggravated  foils  and,  in 
turn,  proportionally  increase  risk. 
"When  issued"  municipal  Ixinds 
likewise  increase  the  brokers'  brokers 


"It  «»M  MMBd  by  several  broken'  broken  that 
substitute  bonds  are  difficult  to  find,  primarily 
because  of  the  very  thin  Soatktg  supply  and 
numerous  serial  maturities  of  municipal  securities. 
The  scsrcity  of  substitute  t>oods  makes  buy-ins  and 
borrowing  of  secoritias  virtualty  impnesibla 
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exposure,  and  consequently  the  risk  of 
loss. 

The  Commission  is  adding  a  new 
elective  paragraph  (a)(8)  to  Rule  15c3-l, 
which  will  require  brokers'  brokers  at 
maintain  to  all  times  net  capital  of  not 
less  than  $150,000.  Under  the  provisions 
of  paragraph  (a)(8),  a  1%  capital  charge, 
however,  will  be  imposed  on  the 
contract  value  of  all  failed  to  deliver 
contracts  which  are  outstanding  21 
business  days  or  more.  Brokers'  brokers, 
however,  wUl  not  be  subject  to  the  aged 
fail  to  deliver  requirement  of  Rule  15c3- 
l(c)(2](ix)  nor  will  they  be  required  to 
take  a  capital  charge  on  fails  to  receive 
outstanding  longer  than  30  calendar 
days  as  specified  in  paragraph 
{c)(2)(iv)(E)  of  Rule  15ca-l. 

Summary  of  Final  Regulatory  Flexibility 
Analysis 

The  Commission  has  prepared  a  Final 
Regulatory  Flexibihty  Analysis  (the 
"Analysis"]  in  accordance  with  the 
Regulatory  Flexibility  Act  ("RFA")(5 
use  604)  regarding  the  proposed 
amendments  to  the  net  capital  rule  and 
the  customer  protection  nile. 

As  indicated  in  the  Initial  Regulatory 
Flexibihty  Analysis,  the  amenchnents 
were  proposed  as  part  of  the 
Commission's  review  of  the  broker- 
dealer  financial  responsibility  rules.  The 
proposed  amendments,  among  other 
things,  were  intended  to  reflect  chailging 
economic  and  business  practices  in  the 
seciuities  industry. 

The  Commission  received  few 
comments  specifically  addressing  its 
Initial  Regulatory  Flexibility  Analysis.  It 
also  received  a  number  of  comments, 
primarily  from  members  of  the 
municipal  securities  industry,  generally 
opposing  the  Commission's  proposals 
regarding  the  revised  net  capital 
treatment  of  municipal  securities  and 
failed  to  deliver  contracts. 

Some  of  the  comments  received 
focused  on  changes  in  the  treatment  of 
municipal  seciuities.  The  commentators 
contended  that  the  increase  in  haircuts 
for  municipal  securities  and 
implementation  of  the  presumed  ^ 

marketability  test  were  unwarranted 
and  would  adversely  affect  the 
municipal  marketplace.  They  also 
argued  that  the  proposed  changes 
discriminated  against  smaller  regional 
firms.  With  respect  to  the  Conunission's 
proposals  regarding  the  revised 
treatment  of  failed  to  deliver  contracts, 
many  commentators,  including  the  PSA 
and  a  specialized  type  of  municipal 
securities  firm  known  as  a  brokers' 
broker,  opposed  imposition  of  the  1% 
charge  on  failed  to  deliver  contracts 
excluded  from  the  reserve  formula  and 
contended  that  reduction  of  the  time 


period  before  aged  failed  to  deliver 
contracts  were  required  to  be  deducted 
from  net  worth  was  unwarranted.  More 
specifically,  the  PSA,  noting  that  the 
Commission  failed  to  assess  the  impact 
of  the  1%  charge  on  excluded  fails  in  its 
Initial  Regulatory  Flexibility  Analysis, 
contended  that  this  charge  will  increase 
the  capital  requirements  for  certain 
broker-dealers.'* 

Aside  from  the  revised  net  capital 
treatment  of  municipal  securities  and 
failed  to  deliver  contracts  (and  to  some 
extent  the  proposed  percentage 
increases  in  the  haircuts  for  Government 
seciirities),  however,  the  Commission's 
proposals  were  generally  well  received. 

As  noted  ia  the  Initial  Regulatory 
Flexibility  Analysis,  the  Commission 
recognizes  the  need  to  formulate 
compliance  and  reporting  requirements 
that  take  into  account  the  economic 
impact  on  small  brokers  and  dealers.  In 
this  regard,  RFA  directs  the  Commission 
to  consider  significant  alternatives  to 
the  proposed  amendments  that  would 
accomphsh  the  stated  objectives  of 
appUcable  statutes  and  minimize  any 
significant  economic  impact  on  small 
brokers  and  dealers.  As  discussed  in  the 
Initial  Regulatory  Flexibihty  Analysis, 
however,  the  Commission  believes  that 
it  would  be  inconsistent  with  the 
purposes  of  the  Exchange  Act  to 
exempt,  categorically,  any  small  brokers 
and  dealers  from  the  proposed 
provisions  of  these  amendments. 

Nonetheless,  in  response  to  the 
comments  received  and  on  the  basis  of 
data  developed  in  the  course  of  the 
rulemaking  process,  the  Commission  has 
made  a  number  of  modifications  to  its 
original  proposals  which  should  provide 
net  capital  reUef  for  certain  broker- 
dealers,  particularly  municipal  securities 
brokers  and  dealers  and  brokers' 
brokers.  Hiese  alternatives  include, 
among  other  things,  a  simplified  method 
of  computing  haircuts  on  Government 
securities,  certain  hedging  techniques 
for  Government  securities  which  will 
allow  broker-dealers  to  utiUze  certain 
risk-reducing  combinations  so  as  to 
reduce  their  capital  requirements, 
creation  of  additional  haircut  categories 
for  municipal  securities,  modification 


.   **  While  the  CommUsion  recogniied  that 
imposition  of  the  1%  charge  on  excluded  fails  will 
increase  the  capital  re<]uirements  for  certain  broker- 
dealers  (particularly,  those  broker-dealers  operating 
under  the  alternative  method  which  had  been 
excluding  matched  fails  pursuant  to  the  WIen 
Interpretation),  it  appears  that  the  overall  Impact  on 
municipal  securities  dealers  should  be  small  sinoe 
most  have  elected  to  compute  their  net  oepital  the 
basic  method.  Apparently,  the  1%  charge  on 
excluded  fails  will  severely  Impact  brokers'  broker* 
which  oompute  their  net  capital  under  the 
alternative  method.  However,  the  Commission  has 
created  a  new  provision  for  brokers'  brokers  which 
should  alleviate  the  problems  presentad. 


and  clarification  of  the  presumed 
marketability  test  and  creation  of  a 
'separate  provision  for  brokers' 
brokers.** 

A  copy  of  the  Analysis  may  be 
obtained  by  contacting  Michael  A. 
Macchiaroli,  Division  of  Market 
Regulation,  U.S.  Securities  and 
Exchange  Commission,  500  North 
Capitol  Street,  Washington,  D.C.  20549 
at  (202)  272-2372. 

Statutory  Basis  and  Competitive 
Considerations 

Pursuant  to  the  Securities  Exchange 
Act  of  1934  and  particularly  sections 
15(c)(3)  and  23(a)  thereof,  15  U.S.C. 
78o(c)  and  78w(a),  the  Commission  is 
amending  9240.15c3-l  in  Chapter  II  of 
Title  17  of  the  Code  of  Federal 
Regulations  in  the  manner  set  forth 
below.  The  Commission  beUeves  that 
any  burden  imposed  upon  competition 
by  the  amendments  is  necessary  in     . 
furtherance  of  the  purposes  of  the  Act, 
and  particularly  to  implement  the 
Commission's  continuing  mandate  to 
provide  safeguards  with  respect  to  the 
financial  responsibility  of  brokers  and 
dealers. 

List  of  Subjects  in  17  CFR  240 

Reporting  requirements.  Securities. 
Text  of  Amendments 

PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

In  accordance  with  the  foregoing,  17 
CFR  Part  240  is  amended  as  follows: 

1.  By  adding  paragraphs  (a)(8), 
(c)(2)(iv)(F)  and  (G)  and  (f)(5){iv)  to 
§240.15c3-l,  and  revising  paragraphs 
(c)(2)(vi)(A),  (B)(2).  (D),  (F)  and  (H)  and 
(c)(2)(ix)  of  240.15C3-1  to  read  as 
follows: 

§240.1Sc3-1    Net  capital  requirements  for 
brokers  or  dealer*. 


(a)  •  *  • 

(8)  Municipal  Securities  Broker' 
Brokers,  (i)  A  mvmicipal  securities 
brokers'  brokers,  as  defined  in 
subsection  (ii)  of  this  paragraph  (a)(8), 
may  elect  not  to  be  subject  to  the 
limitations  of  paragraph  (c)(2)(ix)  of  this 
section  provided  that  sudi  brokers' 
broker  complies  with  the  requirements 
set  out  in  subsections  (iii),  (iv)  and  (v)  of 
this  paragraph  (a)(8). 

(ii)  The  term  municipal  securities 
"brokers'  broker"  shall  mean  a 


"  Changes  have  been  made  to  that  part  of 
Appendix  0  dealing  with  "revolving  subordination 
agreements"  to  correct  an  error  in  the  prior  ralease 
and  to  clarify  the  intent  of  the  provision. 


municipal  securities  broker  or  dealer 
who  acts  exclusively  as  an  undisclosed 
agent  in  the  purchase  or  sale  of 
municipal  securities  for  a  registered 
broker  or  dealer  or  registered  municipal 
securities  dealer,  who  has  no 
"customers"  as  deHned  in  this  rule  and 
who  does  not  have  or  maintain  any 
municipal  securities  in  its  {noprietary  or 
other  accounts. 

(iii)  In  (»tier  to  qualify  to  operate 
under  this  paragraph  (a)(8).  a  brokers' 
broker  shall  at  all  times  have  and 
maintain  net  capital  of  not  less  than 
$150,000. 

(iv)  For  purposes  of  this  paragraph 
(a)(8).  a  brokers'  broker  shall  deduct 
from  net  worth  1%  of  the  contract  value 
of  each  municipal  faUed  to  deliver 
contract  which  is  outstanding  21 
business  days  or  longer.  Such  deduction 
shall  be  increased  by  any  excess  of  the 
contract  price  of  the  fail  to  deliver  over 
the  market  value  of  the  underlying 
security. 

(v)  For  purposes  of  this  paragraph 
(a)(8),  a  brokers'  broker  may  exclude 
from  its  aggregate  indebtedness 
computation  indebtedness  adequately 
collateralized  by  municipal  securities 
outstanding  for  not  more  than  one 
business  day  and  offset  by  municipal 
securities  fadled  to  deUver  of  the  same 
issue  and  quantity.  In  no  event  may  a 
brokers'  broker  exclude  any  ovemi^t 
bank  loan  attributable  to  the  same 
municipal  securities  failed  to  deliver 
contract  for  more  than  one  business  day. 
A  brokers'  broker  need  not  deduct  from 
net  worth  the  amoimt  by  which  the 
market  vahie  of  securities  failed  to 
receive  outstanding  longer  than  thirty 
(30)  calendar  days  exceeds  the  contract 
value  of  duise  failed  to  receive  as 
required  by  Rule  15c3-l(c)(2)(iv)(E). 
•        •        •        •        • 

(c)  •  •  * 

(2)  •  •  • 

(iv)  •  *  • 

(F)(7)  For  purposes  of  this 
subparagraph: 

[i]  The  term  "repurchase  agreement" 
shall  mean  an  agreement  to  sell 
securities  subject  to  a  commitment  to 
repurchase  from  the  same  person 
securities  of  the  same  quantity,  issuer 
and  maturity; 

(//)  Tlie  term  "reverse-repurchase 
agreement"  shall  mean  an  agreement  to 
purchase  securities  subject  to  a 
commitment  to  resell  to  the  same  person 
securities  of  the  same  quantity,  issuer 
and  maturity;  and 

[2][i)  In  the  case  of  a  reverse- 
repurchase  agreement,  the  deduction 
shall  be  equal  to  a  percentage  of  the 
difference  between  the  contract  price  for 
resale  of  the  securities  under  a  reverse- 


repurchase  agreement  and  the  market 
value  of  those  securities  (if  less  than  the 
contract  price),  determined  on  the  basis 
of  the  date  to  maturity  of  the  reverse- 
repurchase  agreement  as  of  the  net 
capital  computation  date,  as  follows: 

[A]  7  days  or  less:  0  percent. 

[B]  8  days  to  14  days:  5  percent 

[C]  15  days  to  30  days:  10  percent 

[D]  31  days  to  60  days:  25  percent 

[E]  61  days  to  90  days:  50  percent 

[F]  91  days  or  more:  100  percent 
(if)  If  the  market  vahie  of  the 

securities  subject  to  the  reverse- 
repurchase  agreement  declines  to  below 
50  percent  of  the  contract  price  for 
resale  under  that  agreement  the 
applicable  deduction  shall  equal  100 
percent  of  the  difference  between  the 
contract  price  for  resale  of  the  securities 
under  the  agreement  and  the  market 
value  of  those  securities. 

{hi]  A  deduction  on  account  of 
reverse-repurchase  agreement  may  be 
offset  by  any  margin  or  other  deposits 
held  by  the  broker  or  dealer  on  account 
of  the  reverse-repurchase  agreement  or 
by  any  excess  market  value  of  the 
securities  over  the  contract  price  for  the 
resale  of  those  securities  under  any 
other  reverse-repurchase  agreement 
with  the  same  person. 

[iv]  A  broker  or  dealer  shall  deduct  an 
amount  equal  to  the  excess  of  the 
difference  between  the  contract  prices 
for  resale  of  the  securities  under 
reverse-repurchase  agreements  and  the 
market  value  of  the  securities  (if  less 
than  the  contract  prices)  in  any  single 
account  (or  related  accounts)  if  in  the 
aggregate  the  differences  exceed  5 
percent  of  net  capital  before  the 
application  of  paragraphs  (c](2)(vi),  or 
(f)(3]  of  this  sectioiu  (v  Appends  A  to  17 
CFR  240 15ca-l. 

[v]  The  required  deduction  under  this 
subsection  (2)  shall  not  exceed  100 
percent  of  the  difference  between  the 
contract  price  for  resale  of  the  securities 
and  the  market  value  of  those  securities. 

(G)  Securities  borrowed.  1  percent  of 
the  market  value  of  securities  borrowed 
collateralized  by  an  irrevocable  letter  of 
credit. 
•        •        *        •        • 

(vi)  *  *  • 

(A)(7)  In  the  case  of  a  security  issued 
or  guaranteed  as  to  principal  or  interest 
by  the  United  States  or  any  agency 
thereot  the  applicable  percentages  of 
the  market  value  of  the  net  long  or  short 
position  in  each  of  the  categories 
specified  below  are: 

Category  1 

[i]  Less  than  3  months  to  maturity— 0 
percent. 

[it]  3  months  bat  les*  than  6  months  to 
maturity — %  of  1  percent 


{Hi)  e  montfaf  bat  less  than  9  months  to 
maturity — %  of  1  percent 

('V]  9  months  but  less  than  12  months  to 
maturity — 1  percent 

CalasotyZ 

(;]  1  year  bat  less  than  2  years  to 
maturity — ^1 H  percent 

[ii]  2  years  but  less  than  3  years  to 
maturity — 2  percent 

Category  3 

(/)  3  years  Imt  less  than  5  years  to 
maturity — 3%. 

[il]  5  years  but  less  than  10  years  to 
maturity— 4%. 

Catega(y4 

[i]  10  years  bnt  less  than  IS  years  to 
maturity— 4%1l. 

[ii]  15  years  but  leas  than  20  years  to 
maturity — 6%. 

[Hi]  20  years  but  less  than  25  years  to 
maturity — 5Vi%. 

[iv]  25  years  or  more  to  maturity— SX. 

Brokers  or  dealers  shall  compute  a 
deduction  for  each  category  above  as 
follows:  Compute  the  deductions  for  the 
net  long  or  short  positions  in  each 
subcategory  above.  The  deduction  fbr 
the  category  shall  be  the  net  of  the 
aggregate  deductions  on  the  long 
positions  and  the  aggregate  deductions 
on  the  short  positions  in  each  category 
plus  50%  of  the  lesser  of  die  aggregate 
deductions  on  the  long  or  short 
positions. 

[2]  A  broker  or  dealer  may  elect  to 
deduct,  in  lieu  of  the  computation 
required  under  paragraph  (c)(2)(vi)(A)(7) 
of  this  section,  the  applicable 
percentages  of  fte  market  value  of  the 
net  long  or  short  positions  in  each  of  the 
subcategories  specified  in  para^^ph 
(c)(2)(vi)(A)(7)  of  this  section. 

(J)  In  computing  deductions  under 
paragraph  (c)(2)(vi)(A)(7)  of  this  section, 
a  broker  or  dealer  may  elect  to  exclude 
the  market  value  of  a  long  or  short 
security  from  one  category  and  a 
security  bom  another  category. 
Provided,  That 

[i]  Such  securities  have  maturity 
dates: 

[A]  Between  9  months  and  15  months 
and  within  3  months  of  one  anothn'. 

(5)  Between  2  years  and  4  years  and 
within  1  year  of  one  another  or 

[C]  Between  8  years  and  12  years  and 
within  2  years  of  one  another. 

[ii]  The  net  market  value  of  the  two 
-excluded  securities  shall  remain  in  the 
category  of  the  security  with  the  higher 
market  value. 

[4]  In  c»mputing  deductions  under 
paragraph  (c){2)(vi)(A)(7)  of  this  section, 
a  broker  or  dealer  may  include  in  the 
categories  specified  in  paragraph 
(c)(2)(vi)(A)(7)  of  this  section,  long  or 
short  positions  in  securities  issued  by 
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the  United  States  or  any  agency  thereof 
that  are  deliverable  against  long  or  short 
positions  in  futures  contracts  relating  to 
Government  securities,  traded  on  a 
recognized  contract  market  approved  by 
the  Commodity  Futures  Trading 
Commission,  which  are  held  in  the 
proprietary  or  other  accounts  of  the 
broker  or  dealer.  The  value  of  the  long 
or  short  positions  included  in  the 
categories  shall  be  determined  by  the 
contract  value  of  the  futures  contract 
held  in  the  account.  The  provisions  of 
Appendix  B  to  Rule  15c3-l  (17  CFR 
240.15c3-lb)  will  in  any  event  apply  to 
the  positions  in  futures  contracts. 

[S]  In  the  case  of  a  Government 
securities  dealer  which  reports  to  the 
Federal  Reserve  System,  which 
transacts  business  directly  with  the 
Federal  Reserve  System,  and  which 
maintains  at  all  times  a  minimum  net 
capital  of  at  least  $50,000,000,  before 
application  of  the  deductions  provided 
for  in  paragraph  (c)(2](vi)  or  (f)(3]  of  this 
section,  the  deduction  for  a  security 
issued  or  guaranteed  as  to  principal  or 
interest  by  the  United  States  or  any 
agency  thereof  shall  be  75%  of  the 
deduction  otherwise  computed  under 
subparagraph  (c](2)(vi)(A). 

(B)(i)  *  *  * 

[2]  In  the  case  of  any  municipal 
security,  other  than  those  specified  in 
paragraph  (c](2)(vi](B)( i).  which  is  not 
traded  flat  or  in  default  as  to  principal 
or  interest,  the  applicable  percentages  of 
the  market  value  of  the  greater  of  the 
long  or  short  position  in  each  of  the 
categories  specified  below  are: 

[i]  Less  than  1  year  to  maturity — 1%. 

[ii]  1  year  but  less  than  2  years  to 
maturity — 2%. 

(Hi)  2  years  but  less  than  3^  years  to 
maturity — 3%. 

[iv]  3V4  years  but  less  than  5  years  to 
maturity — i%. 

[v]  5  years  but  less  than  7  years  to 
matxirity — 5%. 

[vi]  7  years  but  less  than  10  years  to 
maturity— 5  V4%. 

[vii]  10  yetirs  but  less  than  15  years  to 
maturity — 6%. 

[viii]  15  years  but  less  than  20  years  to 
maturity — 6Vt%. 

[ix]  20  years  or  more  to  maturity — 7%. 

(D)(1)  In  the  case  of  redeemable 
securities  of  an  investment  company 
registered  under  the  Investment 
Company  Act  of  1940,  which  assets 
consist  of  cash  or  money  market 
instruments  and  which  is  generally 
known  as  a  "money  market  fund,"  the 
deduction  shall  be  2%  of  the  market 
value  of  the  greater  of  the  long  or  short 
position. 

(2)  In  the  case  of  redeemable 
securities  of  an  investment  company 


registered  under  the  Investment 
Company  Act  of  1940,  which  assets  are 
in  the  form  of  cash  or  securities  or 
money  market  instnmients  of  any 
maturity  which  are  described  in 
paragraph  (c)(2)(vi]  (A)  through  (C)  or 
(E)  of  this  section,  the  deduction  shall  be 
7%  of  the  market  value  of  the  greater  of 
the  long  or  short  positions. 

[3]  In  the  case  of  redeemable 
securities  of  an  investment  company 
registered  under  the  Investment 
Company  Act  of  1940,  which  assets  are 
in  the  form  of  cash  or  securities  or 
money  market  instruments  which  are 
described  in  paragraphs  (c)(2)(vi)  (A) 
through  (C)  or  (E)  and  (F)  of  this  section, 
the  deduction  shall  be  9%  of  the  market 
value  of  the  long  or  short  position. 

(F)(1)  In  the  case  of  nonconvertible 
debt  securities  having  a  fixed  interest 
rate  and  fixed  maturity  date  and  which 
are  not  traded  fiat  or  in  default  as  to 
principal  or  interest  and  which  are  rated 
in  one  of  the  four  highest  rating 
categories  by  at  least  two  of  the 
nationally  recognized  statistical  rating 
organizations,  the  applicable 
percentages  of  the  market  value  of  the 
greater  of  the  long  or  short  position  hi 
each  of  the  categories  specified  below 
are: 

(i)  Less  than  1  year  to  maturity — 2%. 

[ii)  1  year  but  less  than  2  years  to 
maturity — 3%. 

[Hi)  2  years  but  less  than  3  years  to 
maturity — 5%. 

[iv)  3  years  but  less  than  4  years  to 
maturity — 6%. 

(v)  4  years  but  less  than  5  years  to 
maturity — 7%. 

[vi]  5  years  or  more  to  maturity — 0%. 

[2)  A  broker  or  dealer  may  elect  to 
exclude  from  the  above  categories  long 
or  short  positions  that  are  hedged  with 
short  or  long  positions  in  securities 
issued  by  the  United  States  or  any 
agency  thereof  and  that  have  maturity 
dates  of  within — 3  months,  if  the 
nonconvertible  debt  security  has  a 
maturity  date  of  less  than  15  months;  6 
months,  if  the  nonconvertible  debt 
security  has  a  maturity  date  of  greater 
than  15  months  but  less  than  2  years;  1 
year,  if  the  nonconvertible  debt  security 
has  a  maturity  date  of  greater  than  2 
years  but  less  than  5  years;  and  5  years, 
if  the  nonconvertible  debt  security  has  a 
maturity  of  5  years  or  more.  The  electing 
broker  or  dealer  shall  also  exclude  the 
hedging  short  or  long  securities  position 
from  the  applicable  haircut  category 
under  paragraph  (c)(2)(vi)(A]  of  Rule 
ISc^l  (240.15c3-l(c)(2)(vi)(A)),  but  shall 
deduct  a  percentage  of  the  market  value 
of  the  hedged  long  or  short  position  in 
nonconvertible  debt  securities  as 


specified  in  each  of  the  categories 
below: 

[i]  Less  than  1  year  to  maturity — 1%. 

[ii)  1  year  but  less  than  2  years  to 
matiurity— 1V4%. 

[iif)  2  years  but  less  than  3  years  to 
maturity — 2V4%. 

[iv]  3  years  but  less  than  4  years  to 
matiuity— 3%. 

[v]  4  years  but  less  than  5  years  to 
maturity — 3V4%. 

[vi]  5  years  or  more  to  maturity — 
4¥i%. 


(H)  In  the  case  of  cumulative, 
nonconvertible  preferred  stock  ranking 
prior  to  all  other  classes  of  stock  of  the 
same  issuer,  which  is  rated  in  one  of  the 
four  highest  rating  categories  by  at  least 
two  of  the  nationally  recognized 
statistical  rating  organizations  and 
which  are  not  in  arrears  as  to  dividends, 
the  deduction  shall  be  10%  of  the  market 
value  of  the  greater  of  the  long  or  short 
position. 

(ix)  Deducting  from  the  contract  value 
of  each  failed  to  deliver  contract  which 
is  outstanding  5  business  days  or  longer 
(21  business  days  or  longer  in  the  case 
of  municipal  securities)  the  percentages 
of  the  market  value  of  the  underlying 
seciurity  which  would  be  required  by 
application  of  the  deduction  required  by 
paragraph  (c)(2)(vi)  or,  where 
appropriate,  paragraph  (f)  of  this 
section.  Such  deduction,  however,  shall 
be  increased  by  any  excess  of  the 
contract  price  of  the  failed  to  deliver 
contract  over  the  market  value  of  the 
underlying  security  or  reduced  by  any 
excess  of  the  market  value  of  the 
underlying  security  over  the  contract 
value  of  the  fail  but  not  to  exceed  the 
amount  of  such  deduction;  Provided, 
however.  That  until  January  1, 1983.  the 
deduction  provided  for  herein  shall  be 
applied  only  to  those  fail  to  deliver 
contracts  which  are  outstanding  7 
business  days  or  longer  (21  business 
days  or  longer  in  the  case  of  municipal 
securities).  The  designated  examining 
authority  for  the  broker  or  dealer  may, 
upon  appUcation  by  the  broker  or 
dealer,  extend  for  a  period  of  up  to  5 
business  days,  any  period  herein 
specified  where  it  is  satisfied  that  the 
extension  is  warranted.  The  designated 
examining  authority  upon  expiration  of 
the  extension  may  extend  for  one 
additional  period  of  up  to  S  business 
days,  any  period  herein  specified  when 
it  is  satisfied  that  the  extension  is 
warranted. 


(5)  •  *  • 
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(iv)  Deduct  from  net  worth  in 
computing  net  capital  1%  of  the  contract 
value  of  all  failed  to  deliver  contracts  or 
securities  borrowed  which  were 
allocated  to  failed  to  receive  contracts 
of  the  same  issue  and  which  thereby 
were  excluded  from  Items  11  or  12  of 
Exhibit  A,  17  CFR  240.15c3-3a. 

2.  By  revising  paragraph  (c)(5)  of 
§  240.15c»ld  to  read  as  follows: 

§240.1Sc3-1d    Satisfactory  subordination 

agreements  (Appendix  0  to  17  Cl^ 

240.15e3-1). 

•        *        •        •       4 

(c)  •  •  • 

(5)(i)  For  the  purpose  of  enabling  a 
broker  or  dealer  to  participate  as  an 
underwriter  of  securities  or  other 
extraordinary  activities  in  compliance 
with  the  net  capital  requirements  of  17 
CFR  240.15C3-1,  a  broker  or  dealer  shall 
be  permitted,  on  no  more  than  three 
occasions,  in  any  12  month  period,  to 
enter  into  a  subordination  agreement  on 
a  temporary  basis  which  has  a  stated 
term  of  no  more  than  45  days  from  the 
date  such  subordination  agreement 
became  effective.  This  temporary  relief 
shall  not  apply  to  a  broker  or  dealer,  if, 
at  such  time,  it  is  subject  to  any  of  the 
reporting  provisions  of  17  CFR  240.17a- 
11  under  die  Securities  Exchange  Act  of 
1934,  irrespective  of  its  conlpliance  with 
such  provisions  or,  if  immediately  prior 
to  entering  into  such  subordination 
agreement,  either  (A)  the  aggregate 
indebtedness  of  the  broker  or  dealer 
exceeds  1000  percentum  of  its  net 
capital  or  its  net  capital  is  less  than 
120%  of  the  minimum  dollar  amount 
required  by  17  CFR  240.15ca-l,  or  (B)  in 
the  case  of  a  broker  or  dealer  operating 
pursuant  to  paragraph  (f)  of  17  CFR 
240.15c3-l.  its  net  capital  is  less  than  5% 
of  aggregate  debits  computed  in 
accordance  with  17  CFR  240.15c3-3a  or, 
if  registered  as  a  futures  commission 
merchant,  7%  of  the  funds  required  to  be 
segregated  pursuant  to  the  Commodity 
Exchange  Act  and  the  regulations 
thereunder,  if  greater,  or  less  than  120% 
of  the  minimum  dollar  amount  required 
by  paragraph  (f)  of  this  section,  or  (C) 
the  amount  of  its  then  outstanding 
subordination  agreements  exceeds  the 
limits  specified  in  paragraph  (d)  of  17 
CFR  240.15c3-l.  Such  temporary 
subordination  agreement  shall  be 
subject  to  all  the  other  provisions  of  this 
Appendix  D. 

(ii)  A  broker  or  dealer  shall  be 
permitted  to  enter  into  a  revolving 
subordinated  loan  agreement  which 
provides  for  prepayment  within  less 


than  one  year  of  all  or  any  portion  of  the 
Payment  Obligation  thereunder  at  the 
option  of  the  broker  or  dealer  upon  the 
prior  written  approval  of  the  Examining 
Authority  for  the  broker  or  dealer.  The 
Examining  Authority,  however,  shall  not 
approve  any  prepayment  if: 

(A)  After  giving  effect  thereto  (and  to 
all  Payments  of  Payment  Obligations 
under  any  other  subordinated 
agreements  then  outstanding  the 
maturity  or  accelerated  maturities  of 
which  are  scheduled  to  fall  due  within 
six  months  after  the  date  such 
prepayment  is  to  occur  pursuant  to  this 
provision  or  on  or  prior  to  the  date  on 
which  the  Payment  Obligation  in  respect 
of  such  prepayment  is  scheduled  to 
mature  disregarding  this  provision, 
whichever  date  is  earlier]  without 
reference  to  any  projected  profit  or  loss 
of  the  broker  or  dealer,  either  aggregate 
indebtedness  of  the  broker  or  dealer 
would  exceed  900  percentiun  of  its  net 
capital  or  its  net  capital  would  be  less 
than  200  percentum  of  the  minimum 
dollar  amount  required  by  17  CFR 
240.15c3-l  or,  in  the  case  of  a  broker  or 
dealer  operating  pursuant  to  paragraph 
(f)  of  17  CFR  24ai5c3-l,  its  net  capital 
would  be  less  than  6%  of  its  aggregate 
debit  items  computed  in  accordance 
with  17  CFR  240.15c3-3a  or  if  registered 
a  futures  commission  merchant,  7%  of 
the  funds  required  to  be  segregated 
pursuant  to  the  Commodity  Exchange 
Act  and  the  regulations  thereunder,  if 
greater,  or  its  net  capital  would  be  less 
than  200%  of  the  minimum  dollar 
amount  required  by  paragraph  (f)  of  17 
CFR  240.15c3-l  or 

(B)  pre-tax  losses  during  the  latest 
three-montti  period  equalled  more  than 
15%  of  current  excess  net  capital. 

Any  subordination  agreement  entered 
into  pursuant  to  this  subdivision  (ii) 
shall  be  subject  to  all  the  other 
provisions  of  this  Appendix  D.  Any  such 
subordination  agreement  shall  not  be 
considered  equity  for  purposes  of 
subsection  (d)  of  section  15ca-l,  despite 
the  length  of  the  initial  term  of  the  loan. 

3.  By  adding  paragraph  (  24ai5c3- 
3(b)(3)  to  read  as  follows: 

§240.15c3-3   Ciwtonw  proteetion- 
rtservM  and  custody  of  securities. 
•        *        •        *        • 

(b)  Physical  possession  or  control  of 
securities. 


provisions  of  paragraph  (bKl)  of  this 
section  regarding  physical  possession  or 
control  of  fully-paid  or  excess  margin 
securities  borrowed  from  any  person, 
provided  that  the  broker  or  dealer  and 
the  lender,  at  or  before  die  time  of  the 
loan,  enter  into  a  written  agreement 
that,  at  a  minimum: 

[i\  Sets  forth  in  a  separate  schedule  or 
schedules  the  basis  of  compensation  for 
any  loan  and  generally  the  rights  and 
liabilities  of  the  parties  as  to  the 
borrowed  securities; 

(/i)  Provides  that  the  lender  will  be 
given  a  schedule  of  the  securities 
actually  borrowed  at  the  time  of  the 
borrowing  of  the  securities; 

{Hi)  Specifies  that  the  broker  or  dealer 
(A)  must  provide  to  the  lender,  upon  the 
execution  of  the  agreement  or  by  the 
close  of  the  business  day  of  the  loan  if 
the  loan  occurs  subsequent  to  the 
execution  of  the  agreement,  collateral, 
consisting  exclusively  of  cash  or  United 
States  Treasury  bills  and  Treasury  notes 
or  an  irrevocable  of  credit  issued  by  a 
bank  as  defined  in  section  3(a)(6)  (A)- 
(C)  of  the  Securities  Exchange  Act 
which  fully  secures  the  loan  of 
securities,  and  (B)  must  mark  the  loan  to 
the  market  not  less  than  daily  and.  in 
the  event  that  the  maricet  value  of  all  the 
outstanding  securities  loaned  at  the 
close  of  trading  at  the  end  of  the 
business  day  exceeds  100  percent  of  the 
collateral  then  held  by  the  lender,  the 
borrowing  broker  or  dealer  must  provide 
additional  collateral  of  the  type 
described  in  proviso  (iii)  (A)  above  to 
the  lender  by  the  close  of  die  next 
business  day  as  necessary  to  equal. 
together  with  the  collateral  then  held  by 
the  lender,  not  less  dian  100  percent  of 
the  market  value  of  the  securities 
loaned;  and 

[iv]  Contains  a  prominent  notice  that 
the  provisions  of  die  Securities  Investor 
Protection  Act  of  1970  may  not  protect 
the  lender  with  respect  to  the  securities 
loan  transaction  and  that,  therefore,  the 
collateral  delivered  to  the  lender  may 
constitute  the  oidy  source  of  satisfaction 
of  the  broker's  or  dealer's  obligation  in 
the  event  the  broker  or  dealer  fails  to 
return  the  securities. 


(3)  A  broker  ot  dealer  shall  not  be 
deemed  to  be  in  violation  of  the 


By  the  Commission. 

Dated  May  13. 19B2. 
George  A.  Fltz^nuBoiis, 
Secretary. 
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DELAWARE  RIVER  BASIM 
COMMISSION 

18  CFR  Part  430 

Ground  Water  Protected  Area; 
Pennsylvania;  Amendment  To  ANow 
for  Immediate  Action  Under 
Emergency  Conditions 

agency:  Delaware  River  Basin 
Commission. 

ACTION:  Notice  of  final  ruleioaking. 

SUMMARY:  The  Commission  announces 
that  it  has  taken  final  action  amending 
its  ground  water  protected  area 
regulations  for  southeastern 
Pennsylvania  as  provided  for  in 
Commission  Resolution  Number  82-6. 
The  amendment  adds  a  new  section 
authorizing  the  Executive  Director,  with 
the  concurrence  of  the  Pennsylvania 
member  of  the  Commission,  to  talce 
immediate  action  to  grant  a  permit 
under  emergency  conditions  when 
circumstances  dio  not  permit  foil  review 
and  determination  in  accordance  wi& 
the  regulations. 

EFFECTIVE  DATE:  April  27. 1982. 

AOORCSS:  Delaware  River  Basin 
Commission,  25  State  Police  Drive,  Post 
Office  Box  7380,  WestTrentoa  New 
Jersey  06B2& 

FOR  nmnicR  information  contact: 

Gerald  M.  Hansler,  Executive  Director, 
Delaware  River  Basin  Commission,  Post 
Office  Box  7360.  West  Trenton,  New 
Jersey  08628,  809-883-9500. 

SUPPLBMNTARY  INPORMATIOW:  On 

March  10, 1982,  the  Commission 
announced  a  proposal  to  amend  its 
ground  water  protected  area  regulations 
for  southeastern  Pennsylvania  so  as  to 
provide  for  Immediate  permit  action 
under  emergency  conditions.  The 
proposed  amendment  was  disseminated 
viridely  throughout  the  Delaware  River 
Basin  and  was  the  subject  of  a  public 
hearing  by  the  Commission  held  on 
March  30. 1982.  Notice  of  the  hearing 
and  text  of  the  proposed  amendment 
were  published  at  47  FR 11763  (March 
18, 1982).  Testimony  was  received  and 
considered  by  the  Commission  but  no 
substantial  changes  in  the  draft 
resolution  were  made  as  a  result  of  the 
hearing.  The  amendment  was  adopted 
on  April  27, 1982  as  Resolution  Number 
82-5.  Copies  of  Resolution  82-5  may  be 
obtained  from  the  Delaware  River  Basin 
Commission  upon  written  request. 

list  of  Subjects  in  18  CFR  Part  430 

Water  supply,  Ground  water 
protection. 


PART  430— GROUND  WATER 
PROTECTION  AREA;  PENNSYLVANIA 

Therefore  the  Commission's  Ground 
Water  Protection  Area  R^ulations: 
Pennsylvania.  18  CFR  Part  430,  are 
amended  as  billows: 

Add  a  new  )  430.24  Emergenues,  to 
read  as  follows: 


§430.24    En 

In  the  event  of  an  emergency  requiring 
immediate  action  to  protect  the  public 
health  and  safety  or  to  avoid  substantial 
and  irreparable  faijury  to  any  private 
person  or  prc^erty,  and  the 
circumstances  do  not  permit  full  review 
and  determination  in  accordance  with 
these  regulations,  the  Executive 
Director,  with  tke  concurrence  of  the 
Pennsylvania  member  of  the 
Commission  or  fais  alternate,  may  issue 
an  emergency  permit  authorizing  an 
applicant  to  take  such  action  relating  to 
these  regulations  as  the  Executive 
Director  may  deem  necessary  and 
proper.  Ui  suoh  cases,  the  applicant  shall 
be  fully  responsibie  for  protecting 
existii^  ^t>Bnd  water  users,  as 
preserved  in  h  430.19  of  these 
regulations.  The  Executive  Director  shall 
report  at  flie  next  meeting  of  tiie 
Commission  «i  the  nature  of  die 
emei^ency  and  any  action  taken  under 
this  section. 
W.BrioiaaWfaiyD. 
Secwtaty. 
May  12. 1882. 

|FR  Doe.  «2-137n  nM  5-18-8Z;  8:49  aa) 
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DEPARTM0ITOF  STATE 

22CFRMrt41 
[DeptReo.  108.820] 

Nonimmigrant  OlasaificathMi  of 
Studanta 

aqency:  Department  of  State. 
action:  Final  rule. 

SUMMARY!  l^e  Department  is  amendhig 
its  regulations  on  the  nonimmigrant  visa 
classification  of  alien  students  to 
implement  section  2(a)  of  the 
InunigratioQ  and  Nationality  Act 
Amendments  of  1981,  95  Stat  1611. 
Section  41.45  is  amended  to  limit  F-1 
classification  to  aliens  destined  to  full 
courses  of  study  In  language  training 
programs  or  at  academic  institutions 
designated  in  the  law.  A  new  §  41.68 
establishes  an  M-1  classification  for 
aliens  com^to  the  United  States  for 
full  courses  of  study  at  an  established 
vocational  or  other  recognized 
nonacademic  institution  (other  than 


language  training  program)  and  an  M-2 
classification  for  an  alien  spouse  or 
minor  children  accompanying  or 
following  to  join  an  alien  classified  M-1. 
The  new  M-1  and  M-2  classification 
symbohi  are  added  to  i  41.12  and 
conforming  amendments  are  made  in  the 
table  of  contents. 
EFFECTIVE  DATE:  June  1, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  M.  Brown,  Legislation  and 
Regulations  Division,  Visa  S«inces. 
(202)  632-1900. 

SUPPLEMENTARY  INFORMATION:  A 

proposed  rulemaking  was  published  in 
the  Federal  Register  on  March  23, 1982 
(47  FR  12359).  The  OTily  public  comment 
received  included  a  recommendation 
that  F-1  classification  be  accorded  to  an 
alien  not  having  sufficient  knowledge  of 
English  to  undertake  a  full  cotnve  of 
study,  if  the  accepting  institution  will 
enroll  the  alien  in  a  combination  of 
academic  coorses  and  En^rii 
instruction  (not  necessarily  tutoring) 
which  will  constitute  a  full  course  of 
study.  This  recommendation  is  adopted. 
A  similar  provision  is  added  to 
S  41.68(a)(S)  to  permit  M-1  classification 
if  die  accepting  vocational  instftntion 
will  enroll  the  alien  in  conraes  of 
instruction  in  English  incidental  to 
principal  instruction  in  vocational 
courses  which,  when  taken  together,  wiB 
constitute  a  full  course  of  study.  Other 
minor  technical  and  darlfying  changes 
are  being  made. 

List  of  Subjects  ial2  CFR  Part  41 

Visas,  Students,  Aliens. 

PART  41— VISAS:  DOCUMENTATION 
OF  NONIMMIGRANTS  UNDER  TT1E 
IMMIGRATION  AND  NATIONALITY 
ACT,  AS  AMENDED 

Part  41  is  amended  as  follow*: 

941.12   [Amandadl 

1.  In  the  lift  of  classifiction  of  symbols 
in  §  41.12,  amend  line  17  (Student]  to 
read  "Student — ^Academic  or  Language 
Training  I'rogram". 

2.  In  the  list  of  classification  of 
symbols  in  $41.12.  after  line  40  (Spouse 
of  minor  child  *  *  *  Ln2),  insert  the 
following: 


Chm 

Clwian 

•  Synvoi  to 
takiMrtad 

Vocational  weVwr 
r«cogrtw«l 
nonacadenik: 

Spousa  or  minor  cNU 

lOIMKHMM):  96 

euL  ten  OM-t.. 

as  S«al  1611         

M-2. 

of  alien  dasaitiad 
M-1. 
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3.  Revise  {  41.45  and  the  undesignated 
center  heading  preceding  it  to  read  as 
follows: 

Students— Academic,  Language  Training 
Programs 

§41.45    Students  in  cdeges,  universities, 
seminaries,  conservatotles,  academic  M^ 
scnods.  elementary  scfiools,  other 
academic  Institutions,  and  In  language 


(a)  An  alien  shall  be  classifiable  as  a 
nonimmigrant  student  under  section 
101(a)(15){F)(i)  of  the  Act  upon 
establishing  to  the  satisfaction  of  the 
consular  officer  that  the  provisions  of 
that  section  have  been  met  and  that  the 
alien: 

(1)  Will  attend,  and  has  been  accepted 
for  attendance  by,  a  college,  university, 
seminary,  conservatory,  academic  high 
school  elementary  school,  or  other 
academic  institution  or  in  a  language 
training  program  in  the  United  States 
which  has  been  approved  by  the 
Attorney  General  for  the  purposes  of 
secUon  101(a){15)(F7(i)  of  the  Act  as 
evidenced  by  the  presentation  of  Form 
I-20A-B  (Certiflcate  of  Eligibility) 
properly  and  completely  filled  out  and 
signed  by  the  alien  and  by  an  official  of 
a  designated  school  official  the 
accepting  school  (the  Form  I-20A,  when 
properly  executed  and  presented  by  an 
alien  in  support  of  an  application  for  a 
student  visa  under  this  section,  shall  be 
accepted  by  the  consular  officer  as 
prima  facie  evidence  that  the  designated 
college,  university,  seminary, 
conservatory,  academic  high  school, 
elementary  school,  or  other  academic 
institution  or  institution  providing 
language  training  has  been  approved  by 
the  Attorney  General  for  the  attendance 
of  nonimmigrant  students,  and  that  the 
visa  applicant  has  been  accepted  for 
attendance  at  such  institution); 

(2)  Is  in  possession  of  sufficient  funds 
to  cover  expenses  while  in  tfie  United 
States  or  other  arrangements  have  been 
made  to  provide  those  expenses; 

(3)  Has  sufficient  scholastic 
preparation  and  knowledge  of  the 
English  language  (unless  the  alien  is 
going  to  an  institution  exclusively  to 
participate  in  an  English  language 
training  program)  to  enable  3ie 
undertaking  of  a  full  course  of  study 
given  in  the  English  language  which  the 
accepting  institution  is  equipped  to 
offer,  or  the  institution  (i)  has  accepted 
the  alien  expressly  for  a  full  course  of 
study  in  a  language  with  which  the  alien 
is  sufficiently  familiar,  or  (ii)  will  enroll 
the  alien  in  a  combination  of  academic 
courses  and  English  instruction  which 
will  constitute  a  full  course  of  stud}^;  and 


(4)  Intends  in  good  faith  and  will  be 
able  to  depart  from  the  United  States 
upon  the  termination  of  the  student 
status  (consular  officers  are  authorized 
in  borderline  cases  to  require  the 
posting  of  a  bond  with  the  Attorney 
General  in  a  sufficient  sum  to  insure  that 
upon  the  alien's  conclusion  of  studies,  or 
upon  the  alien's  failure  to  maintain 
student  status,  or  any  status 
subsequently  acquired  under  section  248 
of  the  Act  the  alien  vnH  depart  from  the 
United  States).  If  the  alien  is  otherwise 
qualified  for  classification  as  a 
noninunigrant  student  under  this 
section,  but  intends  to  study  the  English 
language  exclusively  while  in  the  United 
States,  such  alien  may  be  classified  as  a 
noninunigrant  student  under  the 
provisions  of  section  101(a)(15)(F)(i)  of  „ 
the  Act  even  though  no  credits  are  given 
by  the  institution  for  such  study.  Hie 
approved  school  must  be  equipped  to 
offer  a  full  course  of  study  in  the  English 
language  and  must  have  accepted  the 
applicant  expressly  for  that  course. 

(b)  An  alien  shall  also  be  classifiable 
as  a  nonimmigrant  under  section 
101(a)(15)(F)(ii)  of  the  Act  if  it  is 
established  to  the  satisfaction  of  the 
consular  officer  that  such  alien  qualifies 
under  the  provisions  of  that  section  and 
that  the  alien:  (1)  Is  in  possession  of 
sufficient  funds  to  cover  expenses  while 
m  the  United  States,  or  that  other 
arrangements  have  been  made  to 
provide  for  such  expenses;  and  (2) 
intends  in  good  faith  and  will  be  able  to 
depart  from  the  United  States  upon  the 
termination  of  the  status  of  the  principal 
alien. 

4.  Immediately  before  §  41.66  add  a 
new  undesignated  center  heading  to 
read  "Fiancee  or  Fiance".    ^ 

5.  Immediately  before  S  41.67  add  a 
new  undesignated  center  heading  to 
read  "Executives,  Managers,  and 
Specialists". 

6.  Immediately  after  §  41.67  add  the 
following  new  undesignated  center 
heading  and  section  to  read  as  follows: 

Students — Vocational 

§41.6<    Students  in  estat>Ust)ed  vocational 
or  other  recognizsd  nonacademic 
institutions,  other  than  in  language  training 
programs. 

(a)  An  alien  shall  be  classifiable  as  a 
noninunigrant  student  under  section 
101(a)(15)(M)(i)  of  the  Act  upon 
establishing  to  the  satisfaction  of  the 
consular  officer  that  the  provisions  of 
that  section  have  been  met  and  that  the 
alien: 

(1)  Will  attend  and  has  been  accepted 
for  attendance  solely  for  the  purpose  of 
pursuing  a  full  course  of  study  (other 
than  a  language  training  program)  by  an 
established  vocational  or  other 


recognized  nonacademic  institution  in 
the  United  States  which  has  been 
approved  by  the  Attorney  General  lor 
the  purposes  of  section  101(a)(15)(MKi) 
of  the  Act  as  evidenced  by  the 
presentation  of  Form  I-20M-N 
(Certificate  of  Eligibility)  properiy  and 
completely  filled  out  and  signed  by  the 
aUen  and  by  a  designated  school  official 
of  the  accepting  institution  (the  form  I- 
20M.  when  properly  executed  and 
presented  by  an  alien  in  support  of  an 
application  for  a  student  visa  under  this 
section,  shall  be  accepted  by  the 
consular  officer  as  prima  facie  evidence 
that  the  designated  vocational  or  other 
recognized  nonacademic  institution 
which  has  issued  the  dociunent  has  been 
approved  by  the  Attorney  General  for 
the  attendance  of  nonimmigrant 
students  pursuant  to  section 
101(a)(15)(M)(i)  of  the  Act  and  that  the 
visa  applicant  has  been  accepted  for 
attendance  at  such  institution): 

(2)  Is  in  possession  of  sufficient  funds 
to  cover  expenses  while  in  the  United 
States  or  other  arrangements  have  been 
made  to  provide  for  those  expenses; 

(3)  Has  sufficient  knowledge  of  the 
English  language  to  enable  such  an  alien 
to  undertake  a  full  course  of  study  in  the 
accepting  institution,  or,  if  knowledge  of 
the  English  language  is  inadequate  to 
enable  such  alien  to  pursue  a  full  course 
of  study  given  in  the  English  langiiage. 
the  accepting  institution  is  equipped  to 
offer,  and  (i)  has  accepted  the  ailien 
expressly  for  a  full  course  of  study  in  a 
language  with  which  the  aUen  is 
sufficiently  familiar,  or  (ii)  will  enroll  the 
alien  in  courses  of  instruction  in  English 
incidental  to  principal  instruction  in 
vocational  courses  which,  when  taken 
together,  will  constitute  a  full  course  of 
study;  and 

(4)  Intends  in  good  faith  and  will  be 
able  to  depart  from  die  United  States 
upon  the  termination  of  student  status. 

(b)  An  alien  shall  also  be  classifiable 
as  a  nonimmigrant  under  section 
101(a)(15)(M)(ii)  of  the  Act  if  it  is 
established  to  the  satisfaction  of  the 
consular  officer  that  such  alien  qualifies 
under  the  provisions  of  that  section  and 
that  the  alien:  (1)  is  in  possession  of 
sufficient  funds  to  cover  expenses  while 
in  the  United  States,  or  that  other 
curangements  have  been  made  to 
provide  for  such  expenses;  and  (2) 
intends  in  good  faidi  and  will  be  able  to 
depart  from  the  United  States  upon  the 
termination  of  the  status  of  the  principal 
aUen. 

(Sec.  104. 66  StaL  174  (6  VS.C  1104);  sec. 
109(b)(1).  91  Stat.  847) 
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Dated:  May  13. 1982. 
Oiegd  C  Aaancki, 

A  ssistanl  Secretary  for  Cktnaalar  Affairs. 

|FR  Doc.  az-un2  PiM  S-1»«Z:  t*i  smj 

Bureau  of  Consutar  Affairs 

22  CFR  Part  42 
roept  Rag.  106.821] 

Ineligible  Classes  of  Immigrants- 
Illiterates 

agency:  State  Departmeot. 
action:  Final  rule. 

SUMMARY:  The  Department  is  amending 
section  42.91(a)(25)(ii)  of  its  regulations 
relating  to  the  eligibility  of  iHiterate 
aliens  to  receive  immigrant  visas.  This 
action  is  taken  to  reconcile  the 
Department  regulations  with  an  opinion 
issued  by  the  Attorney  General's  Office 
of  Legal  Counsel  construing  the 
language  and  intent  of  section  212(b)  of 
the  Immigration  and  Nationality  Act. 
Technical  corrections  are  also  made  in 
subparagraph  (1)  of  section  42.91(a)(25). 
EFFECnve  DATE  May  20, 1982. 
FOft  PUfrmCR  INFORMATION  CONTACT: 
Gerald  M.  Brown,  Chief,  Legislation  and 
Regulations  Division.  Visa  Services. 
(202)  632-1900. 

SUPPLEMRNTARY  INFORMATION:  Present 
regulations  in  section  42.91(a)(25Kii] 
allow  an  ifiiterate  alien,  who  is  found  to 
be  ineligible  to  receive  a  visa  under  the 
provisions  of  section  212(a}(25]  of  the 
Immigration  and  Nationality  Act,  to 
benefit  from  the  automatic  waiver  of 
that  ground  of  ineligibility  provided  in 
section  212(b)  of  the  Act  if  such  atien  is 
being  accompanied  by  an  admissible 
spouse  or  son  or  daughter  whose 
immigrant  status  was  conferred  by  the 
ilUterate  alien. 

A  recent  review  by  the  Attorney 
General's  Office  of  Legal  Counsel  of  the 
Department's  interpretation  of  section 
212(b)  resulted  in  the  issuance  of  an 
opinion  by  that  Office.  The  opinion 
concluded  that  the  present 
interpretation  is  erroneous  and  that 
section  212(b)  should  be  construed  as 
permitting  a  Hterate  principal  immigrant 
alien  to  use  the  automatic  waiver 
provided  by  section  212(b)  as  a 
facihtative  means  to  the  immigration  of 
an  accompanying  illiterate  parent, 
grandparent,  spouse,  son  or  daughter, 
rather  than  as  a  means  for  an  illiterate 
principal  ahen  to  receive  an  immigrant 
visa  by  virtue  of  a  derivative 
accompanying  literate  spouse  or  son  or 
daughter.  Sons  and  daughters  under  age 
sixteen  are  not  subject  to  the  literacy 


requirement  in  any  event  Compliance 
with  5  U.S.C.  5S3  of  the  Administrative 
Procedure  Act.  as  to  notice  of  proposed 
rulemaking  and  delayed  effective  date, 
and  with  the  requirements  of  E.0. 12291 
are  not  practicable  in  this  instance 
because  the  amendment  conforms  the 
regulations  with  an  opinion  issued  by 
the  Attorney  General's  Office  of  Legal 
Counsel. 

PART  42— VISAS:  DOCUMENTATION 
OF  IMMIGRANTS  UNDER  THE 
IMMIGRATION  AND  NATIONAUTY 
ACT,  AS  AMENDED 

List  of  Subjects  in  22  CFR  Part  42 

Visas,  Immigration.  Illiteracy. 
Accordingly,  S  42.91(a)(25)  is  amended 
by: 

1.  Amendkig  "212(a}(27)"  in  line  2  of 
subparagraph  (ij  to  read  "212(a)(25)"; 

2.  Amending  "resident"  in  line  5  of 
subparagraph  (i)(d)  (o  read  "residence"; 

3.  Amending  "persectuion"  in  lines  3 
and  4  of  subparagraph  (i)(e)  to  read 
"persecution";  and 

4.  Revising  paragraph  (a)(25)(ii)  to 
read: 

S  42.91    Aliefw  IneNgiMe  to  receive  visas. 

(a)  Aliens  ineligible  under  the 
provisions  of  sectioQ  212(a)  of  the  Act. 

(25)  Illiterates.  *  *  * 

(ii)  An  individual  who  is  a  United 
States  citizen,  or  a  lawful  permanent 
resident  of  the  United  States,  or  an 
accompanying  alien  independently 
qualified  for  and  eligible  to  receive  an 
immigrant  visa,  may  confer  upon  a  son 
or  daughter,  regardless  of  age,  a  spouse, 
parent  or  grandparent  the  benefits  of  the 
exemption  from  the  literacy  requirement 
provided  for  inflection  212(b)  of  the  Act. 

(Sec.  104, 68  SUL  174:  8  U.S.C  1104:  sec. 
10e(b)(l).  91  Stat  647) 
Dated:  May  13, 1982. 
Diego  C.  Asenckt, 

Assistant  Secretary  for  Consular  Affairs. 

[FR  Doc  82-13808  FTInJ  S-19-«2:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

23  CFR  Part  630 

[FHWA  Dodtet  No.  79-31.  Notice  41 

Traffic  Safety  In  Highway  and  Street 
Wortt  Zones;  Separation  of  Opposing 
Traffic 

aoimcy:  FedCTal  Highway 
Administration  (FHWA),  DOT. 
ACTKM:  Final  rule. 


SUMMARY:  The  FHWA  is  amending  its 
regulation  on  traffic  control  design 
requirements  for  two-lane,  two-way 
traffic  on  one  roadway  of  a  normally 
divided  highway  in  highway  and  street 
work  zones.  The  FHWA  has  decided  not 
to  stipulate  further  traffic  control  design 
requirements  in  this  situation  or  to  place 
stringent  requirements  on  edge-of- 
pavement  excavations.  This  will  allow 
greater  flexibility  to  develop  traffic 
control  detail  tailored  to  the  particular 
circiunstances  on  each  project  This 
amendment  is  intended  to  place  the 
primary  responsibility  for  determining 
the  appropriate  traffic  control  details  for 
each  project  on  the  State  and  local 
highway  agencies. 

EFFECTIVE  DATE:  July  1, 1982. 

FOR  FURTHBI  INFORMATION  CONTACT: 

Mr.  Kenneth  L  Ziems.  Office  of 
Highway  Operations.  (202)  426-4847,  or 
Mr.  Stanley  H.  Abramson,  Office  of  the 
Chief  Counsel,  (202)  428-0761,  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington,  D.C.  20590 
Office  hours  are  between  7:45  a.m.  and 
4:15  pjn.,  e.s.t,  Monday  through  Friday. 

SUPPLEMENTARY  MFORMATION:  Hie 

FHWA  modified  its  regulation  on  traffic 
safety  in  highway  and  street  work  zones 
on  September  17. 1979  (44  FR  53739),  by 
issuing  an  emergency  final  rule  requiring 
separation  of  opposing  traffic  on 
federally-assisted  construction  projects 
where  two-lane,  two-way  traffic  is 
maintained  temporarily  on  one  roadway 
of  a  normally  divided  highway.  This 
situation  is  referred  to  as  a  two-lane, 
two-way  traffic  operation  and 
abbreviated  as  "TLTWO." 

Discussion  of  CfMnments 

Comments  on  the  emergency  rule 
were  received  from  16  States,  4  cities,  1 
county,  4  organizations,  and  2  citizens. 
Responses  varied,  with  3  commenters 
expressing  agreement  with  the  rule,  the 
majority,  15,  suggesting  modification  of 
the  rule,  and  9  expressing  complete 
opposition  to  the  rule  by  requesting  it  be 
rescinded  or  deferred.  The  FHWA 
decided  not  to  rescind  or  defer 
application  of  the  existing  rule  because 
of  the  adverse  effects  that  such  action 
was  expected  to  have  on  highway  safe^ 
(i.e.,  high  accident  rate  with  resulting 
deaths,  injuries,  and  property  damage). 

The  three  most  frequently  requested 
modifications  were  prompted  by:  (1) 
problems  associated  with  mandatory 
placement  of  positive  barriers  in 
transition  zones  (from  one-way  to  two- 
way  operation)  when  a  positive  barrier 
is  not  placed  continuously  throughout 
the  TLTWO,  (2)  concern  with  the 
requirement  fotseparation  of  opposing 
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traffic  on  other  than  freeway  tsrpe 
facilities  such  as  urban  streets  with  low 
speed  limits,  and  (3)  concern  with  the 
requirement  for  separation  of  opposing 
traffic  in  short-term  work  zones. 

A  notice  of  proposed  rulemakiog 
(NPRM)  was  published  on  October  16. 
1980,  (45  FR  68663)  in  the  Federal 
Register,  proposing  to  amend  the 
emergency  final  rule  in  response  to  the 
concerns  expressed  above. 

In  the  NPRM.  positive  barriers  would 
not  have  been  required  just  in  transition 
zones  if  not  placed  throughout  the 
TLTWO.  Separation  of  opposing  traffic 
would  not  have  been  required  for  low- 
speed  facilities,  tsrpically  urban  streets 
and  arterials.  as  the  FHWA  had  no 
evidence  that  head-on  collisions  were 
occurring  on  such  facilities  in  these 
TLTWO' s.  Separation  of  opposing  traffic 
in  short-tenn  work  zones  (those  where 
two-way  operations  will  not  exist 
overnight)  would  have  been  required, 
but  the  use  of  positive  barriers  for 
separation  would  not  have  been 
required. 

In  the  NPRM,  positive  barriers  would 
have  been  used  to  separate  opposing 
traffic  when  dictated  by  individual 
project  conditions.  Use  of  separation 
devices  other  than  positive  barriers 
would  have  required  conditions  where 
the  added  risk  was  considered  minimal 
on  each  Federal-aid  project  where 
opposing  traffic  most  be  separated. 
Consideration  was  to  include  the 
obvious  benefits  of  positive  barriers 
physically  preventing  head-on  collisions 
and  the  difficulty  of  maintaining 
separation  devices  other  than  positive 
barriers,  especially  at  night  Heed-on 
collisions  have  occurred  where 
separation  devices,  other  than  positive 
barriers,  were  provided  but  continuing 
maintenance  was  inadequate, 
sometimes  due  to  an  extremely  high  loss 
rate  of  these  separation  devices 
overnight.  Another  consideration  was 
that  workers  maintaining  the  devices 
must  venture  into  the  traveled  lanes 
often,  whereas  positive  barriers  require 
litde  maintenance.  The  NFRM  was 
intended  to  give  flexibility  to  allow  the 
use  of  separation  devices  other  than 
positive  bamers  throughout  the 
TLTWO,  including  transitions,  when 
conditions  such  as  time  and  length  of 
exposure,  type  of  traffic,  and  facility 
warranted.  Yet  the  NPRM  was  also 
intended  to  strengthen  the  requirement 
to  provide  positive  barriers  when 
dictated  by  individual  project 
conditions. 

The  NPRM  stipulated  that  the  length 
of  a  TLTWO  nonnally  should  not 
exceed  3  miles  and  would  have 
restricted  the  length  to  5  miles. 
Impatience  and  inattentiveneaa  ol  the 


driver  are  two  major  factors  believed  to 
contribute  to  head-on  collisions  in  this 
situation,  and  these  two  factors  tend  to 
increase  in  proportion  to  the  length  of 
the  TLTWO.  The  longer  the  segment  the 
more  difficult  it  is  to  provide  proper 
maintenance  of  separation  devices.  Also 
the  possibility  of  an  accident  or  a 
disabled  vehicle  causing  severe 
congestion  in  the  restricted  segment  is 
increased  with  its  length.  The  proposed 
5-mile  limit  was  considered  adequate  to 
allow  contractor  Qexibility  in  various 
types  of  work  activity. 

Under  the  NPRM.  the  traffic  control 
plan  (TCP),  required  for  all  projects  gby 
§  630.1010(a)(2),  would  have  specified 
that  the  geometries  of  the  median 
crossovers  for  TLTWO's  generally  meet 
standards  equal  to  or  approaching  the 
standards  of  the  existing  facility.  Recent 
research  (Identification  of  Traffic 
Management  Problem  in  Work  Zones. 
FHWA  1979)  indicates  that  where 
crossovers  aie  provided  in  a 
construction  zone,  a  considerable 
number  of  injury-causing  accidents 
occur,  with  substandard  geometries 
being  the  major  contributing  factor. 

Supplemental  signing  has  been  used 
to  seme  extent  widi  good  results  in 
reducing  drivers'  impatience  and 
frustration  by  advising  of  the  length  of 
TLTWO  remaining  in  the  construction 
zones.  T^qefbre.  the  NPRM  indicated 
that  the  TCP  should  require  such  signing 
at  appropriate  intervals.  However,  the 
NPRM  would  not  have  mandated  such 
signing. 

Where  dropoffs  are  to  be  created  at 
the  edge  of  travel  lanes  because  of 
construction  work  on  a  project,  the 
FHWA  beKeved  action  was  needed  to 
require  protection  for  motorists  and 
highway  workers.  The  NPRM,  therefore, 
would  have  required  that  the  TCP 
include  provisions  for  mitigating  the 
hazard,  such  as  a  wedge  of  fill  material 
to  form  a  shoulder,  if  fte  dropoff  was 
expected  to  cause  loss  of  control  of  an 
errant  vehicle  and  if  the  dropoff  was  to 
remain  overnight. 

Thirty-four  Slates,  three  counties,  four 
organizations,  and  three  firms 
commented  on  the  proposed  rule.  This  is 
approximately  double  the  response  to 
the  emergency  rule  and  came  after  a 
year's  experience  with  the  emergency 
rule.  Twenty-nine  States,  three  counties, 
three  organizations,  and  one  firm 
expressed  significant  concerns  with 
some  part  of  the  NHEIM.  Only  one  State 
and  one  organization  were  satisfied 
with  the  NPRM  requirements.  An 
additionail  seven  commenters  requested 
only.minor  revisions. 

Five  commoitert  etren^  resisted  the 
concept  of  addressing  design  details  in  a 
nationwide  rule.  The  majority  of  the  44 


conunenters  interpreted  the  NPRM  to 
virtually  mandate  use  of  positive 
barriers  for  separation  devices  and  gave 
many  reasons  why  this  would  be  too 
rigid  A  few  of  the  major  reasons  given 
included  (1)  prohibitive  cost  (2) 
restricted  width.  (3)  elimination  of 
engineering  judgment  (4)  previous 
experience  with  other  methods.  (5)  need 
to  verify  cost  effectiveness,  and  (6)  need 
for  relief  for  such  conditions  as  short- 
term  work  and  lack  of  passing 
opportunities  when  warranted  under 
unusual  conditions.  Twelve  commenters 
indicated  that  the  State  or  local  agency 
responsible  for  die  project  should 
determine  whether  separation  devices 
are  needed  for  a  TLTWO  and.  if  so,  the 
type  of  devices  to  be  used.  Eight  States 
and  one  organization  requested  further 
guidance  on  choosing  separation 
devices.  Four  States  endorsed  the 
concept  of  separation  devices  for 
TLTWO.  but  each  had  different 
interpretations  of  the  NPRM  regarding 
use  of  positive  barriers. 

Other  items  in  the  NPRM  met  with 
less  resistance.  Eleven  commenters 
stated  that  exceptions  are  needed  for 
the  5-mile  limit  on  TLTWO's.  Two 
commenters  opposed  the  minimiiiri 
design  requirement  for  crossovers.  Only 
minor  comments  were  received  on  the 
suggestimi  for  supplemental  signii^ 

Eleven  commoiters  opposed  the  edge- 
of-pavement  dropoff  reqiaremeat  Eight 
others  a^eed  with  the  basic  concept  bat 
had  a  wide  range  of  interpretation.  All 
of  the  lattCT  ei^t  requested  further 
specific  guidelines. 

The  concerns  roost  frequently 
expressed  by  commenters  with  the 
NPRM  were:  tremendous  project  cost  to 
comply,  lack  of  flexibility  needed  for 
individual  project  circimistances.  the 
inability  to  comply  or  the  impracticahty 
of  complying  in  all  cases,  lack  of 
analytical  support  that  the  problem  is 
great  enough  for  sech  stringent 
requirements,  need  for  clarification  and 
more  specific  guidelines  if  the  NPRM  is 
adopted,  and  the  belief  that  State 
highway  agencies  (aiA's)  may  be 
vulnerable  to  litigation  because  of  vague 
wording  in  the  NPRM. 

Discussion  of  Final  Role 

Based  upon  the  response  to  the  NPRM 
and  the  emergency  rule,  the  FHWA  has 
reevaluated  the  need  for  Federal 
regulation  in  this  area.  In  making  this 
reevaluation.  the  FHWA  also 
considered  the  experience  of  die  States . 
under  the  emeigency  rule,  recent 
research  flnHtegy,  and  the  principles 
contained  in  Executive  Order  122t>l. 
Federal  Regulation. 
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Among  the  alternative  approaches  to 
protecting  the  safety  of  the  traveling 
public  and  construction  workers  in 
TLTWO's  on  Federal-aid  construction 
projects,  the  FHWA  has  determined  that 
a  regulation  containing  a  general 
nationwide  requirement  with  provision 
for  exceptions  in  appropriate  instances 
would  involve  the  least  net  cost  to 
society.  In  addition,  the  FHWA  will 
provide  information  in  the  handbook 
portion  of  "Work  Zone  Traffic  Control 
Standards  and  Guidelines"  '  to  assist 
SHA's  and  FHWA  field  offices  in  the 
development  of  traffic  control  pains 
which  address  TLTWO's  and  relataed 
problems  in  an  appropriate  manner.  The 
FHWA  does  not  have  sufficient 
information  to  provide  technical 
guidance  on  edige-of-pavement  dropoffs 
at  this  time,  but  currently  has  a  study 
underway  on  this  subject. 

Although  it  is  difficult  to  choose 
between  the  competing  needs  of 
uniformity  and  flexibility,  the  FHWA 
believes  Uiat  this  rule  will  mandate 
action  in  all  cases  where  it  is  necessary 
to  protect  the  safety  of  motorists  and 
workers,  and  at  the  same  time,  provide 
an  appropriate  degree  of  flexibility 
which  recognizes  the  particular  needs  of 
each  locality  and  the  abihty  of  State  and 
local  highway  officials  to  exercise  sound 
engineering  judgment  on  a  project-by- 
project  basis. 

The  emergency  rule,  the  NPRM  and 
the  high  profile  given  to  the  problem  of 
traffic  safety  in  highway  and  street  work 
zones  by  the  FHWA  have  focused  the 
attention  of  Federal  State,  and  local 
officials  on  the  problem,  particularly 
with  respect  to  TLTWO's  and  edge-of- 
pavement  dropoffs.  This  final  rule 
maintains  that  focus,  but  clearly  places 
the  authority  for  implementation  at  the 
project  level. 

This  final  rule  permits  TLTWO  only 
after  other  available  methods  of  traffic 
control  have  been  carefully  considered. 
The  emergency  rule  permitted  TLTWO 
only  when  other  methods  of  traffic 
control  were  determined  to  be 
infeasible.  As  a  result  of  experience 
with  the  use  of  separation  devices  in 
TLTWO's.  the  FHWA  has  determined 
that  there  may  be  instances  where  a 
properly  separated  TLTWO  could  be 
preferable  to  other  feasible  types  of 
traffic  control  in  work  zones. 

Under  this  final  rule,  the  TCP  must 
include  provisions  for  the  separation  of 


'  "Work  Zone  Traffic  Control  Standards  and 
Guidelines"  is  available  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing  Office. 
Washington.  D.C.  20402  (DPO  Stock  No.  050-001- 
00175-6).  It  is  published  by  the  FHWA  and  contains 
Part  VI  of  the  "Manual  on  Uniform  Traffic  Control 
Devices"  and  the  "Traffic  Control  Devices 
Handbook.  Part  VL" 


opposing  traffic  where  the  TLTWO  is  to 
be  used.  The  requirement  for  separation 
of  opposing  traffic  may  be  waived  in 
only  three  instances.  "The  first  is  where 
the  TLTWO  is  located  on  an  urban  type 
street  or  arterial  where  operating  speeds 
are  low.  This  exception  was  included  in 
the  NPRM.  The  second  exception  was 
included  in  the  emergency  rule  and 
applies  where  drivers  entering  the 
TLTWO  can  see  the  transition  back  to 
normal  one-way  operation  on  each 
roadway.  The  third  exception  permits 
the  FHWA  to  approve  the  nonuse  of 
separation  devices  based  on  unusiial 
project  circumstances  such  as  gaps  for 
cross  roads,  or  on  narrow  bridges  or  in 
narrow  tuimels. 

This  final  rule  retains  the  FHWA's 
original  prohibition  on  the  use  of  striping 
and  complementary  signing  in  place  of 
separation  devices  such  as  drums, 
cones,  vertical  panels,  and  positive 
barriers.  This  provision  has  been 
rewrritten  to  make  it  clear  that  center 
line  striping,  raised  pavement  markers, 
and  complementary  signing,  either  alone 
or  in  combination,  are  not  considered 
acceptable  for  the  separation  of 
opposing  traffic  in  a  TLTWO. 

All  other  references  to  specific  traffic 
control  techniques  and  devices  that 
were  included  in  either  the  emergency 
rule  or  the  NPRM  have  not  been 
included  in  this  final  rule.  The  FHWA 
will  provide  additional  information  for 
issuing  guidance  on  these  items  (except 
for  edge-of-pavement  dropoffs,  where  a 
study  is  underway)  in  the  update  to  the 
handbook  portion  of  "Work  Zone  Traffic 
Control  Standards  and  Guidelines."  The 
references  include  the  following: 

— Selection  of  types  of  separation 
devices  (including  positive  barriers), 

— Use  of  impact  attentuation  (i.e., 
crash  cushion)  devices  and  flared 
barriers, 

—Determination  of  length  of  TLTWO, 

— Design  of  crossovers,  and 

— Use  of  supplementary  signing  and 
marking. 

List  of  Subjects  in  23  CFR  Part  630 

Grant  programs — transportation. 
Highway  safety.  Highways  and  roads — 
program  administration. 

PART  63&-PRECONSTRUCTION 
PROCEDURES 

In  consideration  of  the  foregoing, 
Subpart  ]  of  Part  630,  Chapter  I,  Title  23, 
Code  of  Federal  Regulations,  is 
amended  by  revising  paragraph  (a)(5)  of 
S  630,1010  to  read  as  follows:  ■ 

S  630. 1010   Contants  of  th«  agency 
pfocaduyw. 

(a)  *  *  • 


(5)(i)  Two-lane,  two-way  operation  on 
one  roadway  of  a  normally  divided 
highway  (TLTWO)  shall  be  used  only 
after  careful  consideration  of  other 
available  methods  of  traffic  control 
Where  the  TLTWO  is  used,  the  TCP 
shall  include  provisions  for  the 
separation  of  opposing  traffic  except: 

(a)  Where  the  TLTWO  is  located  on 
an  urban  type  street  or  arterial  where 
operating  speeds  are  low; 

(B)  Where  drivers  entering  the 
TLTWO  can  see  the  transition  back  to 
normal  one-way  operation  on  each 
roadway;  or 

(C)  Where  FHWA  approves  nonuse  of 
separation  devices  based  on  unusual 
circimistances. 

(ii)  Center  line  striping,  raised 
pavement  markers,  and  complementary 
signing,  either  alone  or  in  combination, 
are  not  considered  acceptable  for 
separation  purposes. 
*        •        *        •        * 

The  Federal  Highway  Administration 
has  determined  that  this  document 
contains  neither  a  major  rule  under 
Executive  Order  12291  nor  a  significant 
regulation  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation.  Under  the  criteria  of  the 
Regulatory  Flexibility  Act,  it  is  certified 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
regulatory  evaluation  is  available  for 
inspection  in  the  pubUc  docket  and  may 
be  obtained  by  contracting  Mr.  Kenneth 
L  Ziems.  Office  of  Highway  Operations, 
at  the  address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
Planning,  and  Construction.  The  provisions  of 
OMB  Circular  A-9S  regarding  State  and  local 
clearinghouse  review  of  Federal  and 
federally  assisted  programs  and  projects 
apply  to  this  program] 
(23  U.S.C.  109(b),  109(d),  315,  and  402(a);  49 
CFR  1.48(b)) 

Issued  on:  May  7, 1982. 
R.A.  Bamhait 
Federal  Highway  Administrator. 

(FR  Doc  8Z-135Sa  Filed  S-t9-B2i  1:45  am) 
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23  CFR  Parts  771. 790,  and  795 

[FHWA  Docket  No.  82-S,  Nottee  2] 

Environmental  ln>pact  and  Raiatad 
Procedures:  Public  Hearings  and 
Location/Design  Approval; 
Environmental  Action  PUma 

aqcncy:  Federal  Highway 
Administration  (FHWA),  DOT. 
action:  Final  rule. 
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summary:  Ttds  docament  rescinds  the 
regulation  on  the  development  of 
environmental  Action  Plans  and  makes 
corresponding  changes  in  the  regulation 
on  environmental  impact  and  related 
procedures  and  the  regulation  on  pubKc 
hearings  and  location/design  approval 
in  order  lo  eliminate  unnecessary 
duplication  of  environmental 
procedures. 

EFFECTIVE  DATE:  May  11, 1982. 
FOR  FUfTTHER  mFORMATION  CONTACT 
Mr.  Ali  F.  Sevin.  Office  of 
Environmental  Policy  (202/42&-0107),  or 
Mr.  Edward  V.  A.  Kussy.  Office  of  the 
Chief  Counsel  (202/428-0791).  Federal 
Highway  Administration.  400  Seventh 
Street.  SW..  Washington.  D.C.  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m..  ET,  Monday  through  Friday. 
SUPPt-EMENTARY  INFORMATION:  Section 
109(h)  of  Title  23.  United  States  Code 
(U.S.C.),  which  was  added  by  the 
Federal-Aid  Highway  Act  of  1970. 
required  the  Secretary  to  promulgate 
guidelines  designed  to  assure  that 
possible  adverse,  economic,  social,  and 
environmental  effects  of  highways  are 
fully  considered  and  that  project 
decisions  are  made  in  the  best  overall 
pubHc  interest 

The  Process  Guidelines  were  FHWA's 
response  to  section  109(h)  and  are  now 
codified  in  Part  795  of  Title  23,  Code  of 
Federal  Regulations  (CFR).  They  are 
also  contained  in  Volume  7,  Chapter  7. 
section  1  of  the  Federal-Aid  Plighway 
Program  Manual  (FHPM  7-7-1).  The 
guidelines  call  for  each  State  to  develop 
an  Action  Plan  which  describe  the 
organization  to  be  used  and  the 
processes  to  be  followed  in  the 
development  of  Federal-aid  highway 
projects. 

The  Process  GuideHnes/Action  Plan 
approach,  implemented  during  a  period 
when  State  highway  departments  were 
gaining  familiarity  with  the 
environmental  analysis  process,  has 
accomplished  its  objective.  The  National 
Environmental  Policy  Act  (NEPA) 
process,  as  recently  revised  by  FHWA 
to  incorporate  the  Council  on 
Environmental  Quality  (CEQ) 
regulations  (45  FR  71968.  October  30, 
1980),  perpetuates  the  fundamentals  of 
the  Process  Guidelines.  Only  in  the  area 
of  public  hearings  and  public 
involvement  do  the  Process  Guidelines/ 
Action  Plan  provide  significant 
additional  elements  to  the  highway 
decisionmaking  process  not  presently 
included  in  the  NEPA  process. 
Therefore,  the  FHWA  is  rescinding  its 
present  regulation  on  Process 
Guidelines/ Action  Plans  and  cancelling 
the  companion  FHWA  directive  (7-7-1). 
At  the  same  ttee,  the  reguletion  on 
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environmental  impact  and  related 
procedures  (23  CFR  Part  771)  is  being 
amended  to  preserve  the  substance  of 
the  provisions  now  contained  in  Part  795 
regarding  the  approval  of  alternative 
public  involvement  procedures.  The 
rescission  of  Part  795  also  requires  a 
technical  amendment  to  23  CFR  Part 
■   790,  "Public  Hearings  and  Location/ 
Design  ApprovaL" 

The  FHWA  initially  sought  comments 
on  23  CFR  Part  795  through  a  Federal 
Register  notice  published  at  46  FR  Z1S20 
(April  13, 1981),  on  the  costs,  benefits, 
issues,  and  degree  of  controversy  of  the 
Process  Guidelines/Action  Plan 
requirements.  The  responses  indicated 
that  costs  and  controversy  are  not 
significant,  but  that  while  the  Process 
Guidelines/Action  Han  program  has 
been  effective,  it  is  no  longer  needed 
since  its  goals  have  been  met.  Also, 
comments  received  emphasized  the 
need  to  simplify  and  eliminate 
duplicative  regulations.  Approximately 
80  percent  of  the  State  highway  agencies 
responded  and  these  comments  were 
given  careful  consideration  in  the 
decision  to  rescind  23  CFR  Part  795. 

On  Febrnary  11. 1982,  a  notice  of 
proposed  rulemaking  was  published  in 
the  Federal  Register  (47  FR  6287) 
proposing  rescission  of  23  CFR  Part  795. 
A  total  of  28  written  comments  were 
received  in  the  docket  regarding  the 
proposed  rule.  Twenty-tluee  of  these 
comments  were  from  State 
transportation  agencies  with  21  of  them 
supporting  the  proposed  action;  one 
expressed  neutrality  and  one  opposed 
the  proposal.  Four  of  the  remaining  5 
comments  were  from  3  private 
organizations  and  1  Metropolitan 
Planning  Organization  (MPO)  all 
opposing  the  proposal.  One  comment 
tram  a  county  highway  department  was 
insupport  of  the  action.  The  thrust  of 
the  transportation  agency  comments 
was  that  rescission  would:  (1)  Permit 
greater  flexibility  to  meet  State 
operational  needs,  (2)  Minimize  red  tape 
and  duplication  without  essentially 
changing  flie  procedures  for 
identification,  evaluation,  consideration, 
and  mitigation  of  social,  economic,  and 
environmental  (SEE)  effects  of  highway 
projects,  (3)  Reduce  unnecessary 
paperwork  and  eliminate  needless 
expense  and  unwarranted  procedural 
delays,  and  (4)  Consolidate  sources  of 
environmental  guidance  and  regulation. 
As  a  result  of  one  State  transportation 
agency  comment  several  areas  in  the 
preamble  and  the  final  rule  have  been 
revised  editorially  to  clarify  the  intent  of 
the  regulation  regarding  public  hearing 
requirements  and  public  involvement 
procedures  for  those  States  who  elect  to 
reta&i  their  approved  Action  Plans. 


One  commentor  stated  that  the 
congressional  intent  of  section  lOQOi)  is 
with  the  specific  manner  in  which 
decisions  are  reached  for  proposed 
projects  on  the  Federal-aid  system  and 
that  this  is  far  different  from  the 
environmental  reporting  requiicments  in 
the  NEPA  or  even  the  use  of  a 
systematic  mterdieciplinary  approach. 

The  action  to  rescind  Part  795  and 
consolidate  nonduplicative  requirements 
will  not  deemphasize  the  full  intent  of 
section  109(h]  including  the 
congressional  intent  regarding  decisions 
on  highway  projects.  Current  NH>A 
procedures  as  implemented  by  the 
FHWA  assure  that  SEE  factors, 
including  puUc  involvement  are  well 
integrated  into  the  highway 
decisionmaking  process  from  pn^ect 
planning  through  construction.  Basically, 
the  NEPA  process  provides  a  framework 
for  the  highway  project  development 
process.  Interwoven  into  the  entire 
process  are  extensive  steps  to  evaluate 
the  SEE  efFects.  This  process  is  now 
being  effectively  used  to  assure  that 
both  NEPA  and  section  109(h) 
requirements  are  being  met  throughout 
all  the  highway  project  developmeat 
stages. 

This  same  commentor  ayeed  with  tht 
consolidation  of  the  NEPA  and  section 
109(h)  regulations,  but  disagreed  with 
the  conclusion  that  the  present  NEPA 
procedures  adequately  capture  the 
fundamentals  of  the  Process  Cuidefines 
because  essentially  no  part  of  the 
Process  Guidelines  is  contained  in  the 
NEPA  procedures.  It  was  suggested  that 
the  Process  Guidelines  be  incorporated 
as  an  Appendix  to  the  NEPA 
procedures. 

On  February  24. 1982,  FHWA  issued 
explanatory,  nonregulatory  guidance  on 
the  NEPA  process,  including  section 
109(h),  to  its  field  offices  and  project 
applicants  (47  FR  10698,  March  11. 1982). 
Part  of  this  guidance  involves  the 
preparation  of  a  Record  of  Decision 
which  contains  an  cxplsnation  and 
discussion  of  the  belanang  of  values 
underlying  the  Federal  decision  on  the 
project  reviewed  onder  NEPA.  Aldiougfa 
we  do  not  consider  it  appropriate  to 
reinstitute  the  ftocess  Guidelines  as  an 
Appencfix  to  Ae  NEPA  procedures,  the 
Guidelines  will  certainly  be  available  to 
those  States  which  desire  to  refer  to 
Aem. 

The  same  commentor  expressed 
concern  over  how  FHWA  will 
encourage  States  to  continue  to  ose  the 
Action  Plan  approach  in  those  mstances 
where  the  States  have  derived  benefits 
from  this  ai^roach  and  would  like  to 
optionaSy  continue  to  apeiWte  under 
such  plans. 
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A  paragraph  has  been  added  to  the 
preamble  below  which  describes  the 
guidance  and  technical  assistance  which 
FHWA  plans  to  provide  to  its  field 
offices  and  the  States.  Additionally,  a 
number  of  States  commenting  on  the 
proposed  rule  indicated  that  they  plan  to 
retain  the  Action  Ran  dociunent  as  part 
of  their  State  operating  procedures.  A 
foUowup  informal  inquiry  made  by 
FHWA  in  connection  with  the 
rulemaking  also  confirmed  that  a  vast 
majority  of  the  State  highway  agencies 
will  continue  to  maintain  their  Action 
Plan  documeats  or  similar  documents 
after  the  Federal  requirement  is  lifted. 

This  same  commentor  further 
expressed  concern  that  in  the  spirit  of 
eUminating  regulations  we  do  not 
seriously  undermine  various  legal 
provisions  passed  by  Congress. 

In  connection  with  this  rulemaking, 
the  legislative  history  of  section  109(h) 
has  been  reviewed.  In  our  opinion,  the 
action  being  taken  today  is  consistent 
with  congressional  intent  and  does  not 
alter  FHWA  environmental  policy.  One 
State  highway  agency  recommended 
adding  language  to  clarify  the  final  rule 
with  respect  to  States  operating  under 
Certification  Acceptance  (23  CFR  640). 
Accordingly,  a  new  paragraph  (d)  has 
been  added  to  I  771.109  and  S  790.2(a) 
has  been  revised  to  provide  this 
clarification  in  the  final  rule. 

The  same  State  also  reconunended 
that  the  30  days  advance  notice  of  a 
pubUc  hearing  required  by  the  FHWA  in 
S  771.123(h)  be  revised  to  agree  with  the 
minimum  15  day  requirement  contained 
in  the  CEQ  regulation  (40  CFR 
1506.6(c)(2)). 

This  recommendation  is  not  being 
adopted  in  the  final  rule,  but  is  currently 
under  consideration  for  possible 
incorporation  into  future  revisions  of  23 
CFR  771. 

The  comment  from  an  MPO  favored 
retention  of  the  current  Federal 
requirement  for  Action  Plans  because  it 
is  performed  well  by  a  particular  State 
highway  agency  and  because  the  Action 
Plan  provided  local  officials  the  only 
opportunity  available  to  hear,  annually, 
the  entire  scope  of  the  Federal/State 
highway  projects  in  the  MPO's  area. 

After  review  of  this  State's  Action 
Plan,  we  concluded  that  there  is  no 
reason  to  believe  that  rescission  of  the 
Action  Plan  requirement  will  affect  the 
way  in  which  this  partiadar  State 
highway  agency  provides  opportunities 
for  input  fi-om  Uie  public  and  local 
planning  officials  to  its  highway  system 
development  program.  Moreover,  this 
State's  current  Action  Plan  shows  that 
the  practice  of  conducting  annual 
meetings  throughout  the  State  for  the 
public  and  regional  and  local  platuiing 


directors  existed  prior  to  the  Federal 
requirement  for  an  Action  Plan. 

One  commentor  opposed  rescission  of 
the  Action  Plan  regulation  because  it 
would  diminish  the  role  of  citizen 
participation. 

The  rescission  of  Part  795  does  not 
diminish  the  public  participation 
procedures  of  State  highway  agencies. 
Alternative  provisions  for  substituting 
public  involvement/public  hearing 
procedures  in  State  Action  Plans,  in  lieu 
of  the  detailed  public  hearing 
requirement  in  23  CFR  Part  7ga  have 
been  in  effect  since  December  30, 1974. 
These  provisions  have  encouraged  the 
adoption  of  a  greater  variety  of 
community  involvement  techniques  such 
as  informal  meetings,  briefings,  or 
workshops  to  be  used  together  with 
formal  public  hetuing  procedures.  The 
overall  result  has  been  a  more  complete, 
acceptable,  and  effective  community 
involvement  program.  For  those  States 
that  have  adopted  such  procedures  (40 
States  to  date),  the  approvals  made  by 
FHWA  (prior  to  the  effective  date  of  this 
amendment)  remain  valid.  The 
remaining  States  are  still  required  to 
follow  23  CFR  Part  790.  Changes  in  such 
procedures  will  require  FHWA 
acceptance  in  accordance  with  the 
provisions  of  S  771.111  in  this  final  rule. 

Further,  rescission  of  Part  795  does 
not  represent  a  deemphasis  of  the 
identification,  evaluation,  consideration, 
and  mitigation  of  SEE  effects  of  highway 
projects.  It  does  not  eliminate  the 
Section  109(h)  requirements,  but  rather 
recognizes  NEPA  as  the  core  of  Federal 
environmental  requirements  and 
acknowledges  the  experience  gained 
under  NEPA,  its  uniform  appUcation  by 
Federal  agencies  and  its  embodiment  of 
the  principles  and  spirit  of  23  U.S.C 
109(h).  The  successful  operation  of  State 
Action  Plan  programs  is  recognized  and 
these  streamlined  procedures  will  allow 
States  to  contoue  to  use  Action  Plans  as 
a  State  document  with  greater 
individual  flexibility  for  their 
operational  needs.  Those  States  which 
derive  benefits  from  Action  Plans  are 
encouraged  to  continue  to  operate  under 
such  plans  on  an  optional  basis. 

Section  109(h]  vAll  be  complied  with 
through  the  procedures  contained  in  23 
CFR  Part  771.  Many  States  now  use  their 
NEPA-related  procedures  to  comply 
with  Section  109(h).  In  approving  new  or 
different  pubUc  involvement  procedures 
tinder  the  amended  procedures 
promulgated  today,  FHWA  will  continue 
to  assure  that  adequate  public 
involvement,  consistent  with  NEPA  and 
23  U.S.C.  128,  will  be  provided. 

The  FHWA  will  also  continue  to 
provide  apinopriate  nonregulatory 
guidance  to  FHWA  field  offices  and  to 


the  State  highway  agencies  on 
consideration  of  SEE  impacts  and  on 
public  involvement.  This  information 
will  be  disseminated  in  a  variety  of 
forms  including  reports,  case  studies, 
conferences,  workshops,  and  training 
courses  on  topics  such  as  social  impacts 
and  public  involvement,  noise  and  air 
quahty,  ecology  and  water  quality, 
archeology  and  historic  considerations, 
and  other  envirorunental  impact  areas. 

This  regidatory  change  does  not 
require  the  States  to  take  any  specific 
action.  Alternate  public  involvement/ 
public  hearing  and  other  procedures 
approved  by  FHWA  for  use  in  lieu  of 
Uiose  set  ford)  in  23  CFR  Part  790, 
pursuant  to  the  provisions  of  23  CFR 
Part  795.  remain  in  effect  and  can  still  be 
utilized  by  the  State.  Further,  this 
amendment  should  not  be  interpreted  to 
reduce  fiexibility  to  seek  and  obtain 
acceptance  of  alternate  procedures,  ff 
the  current  regidations  (Part  795)  permit 
approval  of  any  particular  procedures 
(such  as,  for  example,  those  relating  to 
location/design  approval),  the 
amendments  being  made  today  should 
also  be  interpreted  to  permit  such 
alternative  procedures  to  be  approved  in 
the  future.  For  any  State  relying  on  the 
Action  Plan  as  an  element  of  its 
Certification  Acceptance  Statement,  it 
may  continue  to  do  so  or  develop 
alternative  procedures  acceptable  to 
FHWA. 

Since  rescission  of  23  CFR  Part  795 
will  not  change  FHWA  environmental 
policy,  and  in  view  of  the  fact  that  the 
Action  Plan  regulation  has  been  the 
subject  of  public  review  and  comment, 
the  FHWA  has  determined  that  this 
amendment  should  be  effective  on  the 
date  of  issuance. 

The  FHWA  has  determined  that  this 
document  contains  neither  a  major  rule 
under  Executive  Order  12291  nor  a 
significant  regulation  under  DOT 
regidatory  procedures.  The  economic 
impacts  of  this  action  are  considered  to 
be  minimal.  Accordingly,  under  the 
criteria  of  the  Regulatory  Flexibility  Act, 
it  is  certified  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  An 
evaluation  of  the  Action  Plan 
procedures  is  available  for  inspection  in 
the  public  docket  and  may  be  obtained 
by  contacting  Mr.  Sevin  at  the  address 
provided  above  under  the  heading  "FOR 
FURTHER  INFORMA-nON 
CONTACT." 

(23  U.S.C.  109(h),  128, 138,  and  315;  49 
CFR  1.48(b)).  (Catalog  of  Federal 
Domestic  Assistance  Program  Numbers 
20.005,  Highway  Research.  Planning,  and 
Construction:  20.500,  Public 
Transportation  for  Nonurbanized  Areas; 
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23.003,  Appalachian  Development 
Highway  System;  23.008,  Appalachian 
Local  Access  Roads.  The  provisions  of 
0MB  Circular  No.  A-95  regarding  State 
and  local  clearinghouse  review  of 
Federal  and  federally-assisted  programs 
and  projects  apply  to  this  program.) 

List  of  Subjects  in  23  CFR  Parts  771,  790, 
and  795 

Environmental  impact  statements, 
Enviroimiental  protection.  Grant 
programs — transportation.  Highways 
and  roads. 

issued  on:  May  11, 1982. 
R.  D.  Morgan, 

Associate  Adminiatrator  for  Engineering  and 
Traffic  Operations,  Federal  Highway 
Administration. 

In  consideration  of  the  foregoing, 
Chapter  I  of  Title  23.  CFR,  is  amended 
as  set  forth  below. 

PART  795— PROCESS  GUIDEUNES 
(FOR  THE  DEVELOPMENT  OF 
ENVIRONMENTAL  ACTION  PLANS) 
[REMOVED] 

1.  Part  795,  "Process  Guidelines  for  the 
Development  of  Environmental  Action 
Plans"  is  hereby  removed  from 
Chapter  L 

PART  771— ENVIRONMENTAL  IMPACT 
AND  RELATED  PROCEDURES 

§771.101    [AmwKted] 

2.  In  i  771.101,  add  the  following 
sentence  to  the  end  of  the  section,  "This 
regulation  also  sets  forth  procedures  to 
comply  with  23  U.S.C.  section  109(h)." 

3.  In  S  771.109,  paragraph  (d)  is  added 
to  read  as  follows: 

§771.109    ApplicaMUty  and 

responslbllitiM. 

*        •        »        «        « 

(d)  States  operating  under  an 
approved  certification  in  accordance 
writh  23  CFR  Part  640  may  substitute  for 
projects  which  are  the  subject  of  such 
certification.  State  laws,  regulations, 
directives,  and  standards  which  meet 
the  objectives  in  this  regulation  in  lieu  of 
S§  771.113(a)(2)  and  771.113(b). 

4.  In  §  771.111,  revise  the  title  of  the 
section  to  read,  "Early  coordination, 
public  involvement,  and  project 
development"  in  the  table  of  sections  as 
well  as  in  the  main  body  of  the  text 
Also,  in  9  771.111.  redesignate  paragraph 
(h]  as  (i)  and  add  a  new  paragraph  (h)  to 
read  as  follows: 

§771.111    Early  ceonNnatten.  pubic 
lnvolvsinent,andpfotactdevtopwnt 

(h)  In  lieu  of  the  procedures  required 
by  23  CFR  Part  79a  a  State  may.  to 
comply  with  23  U.S.C.  section  128.  adopt 


public  involvement/pubhc  hearing  and 
other  procedures,  subject  to  FHWA 
acceptance,  which  include  provisions 
for  one  or  more  pubUc  hearings  to  be 
held  at  a  convenient  time  and  place,  or 
the  opportunity  for  hearing(s)  to  be 
afforded,  on  any  Federal-aid  project 
which  requires  the  acquisition  of 
significant  amounts  of  right-of-way,  or 
substantially  changes  the  layout  or 
functions  of  connecting  roadways  or  of 
the  facility  being  improved;  or  has  a 
significant  adverse  impact  on  abutting 
real  property,  or  otherwise  has  a 
significant  social,  economic, 
environmental  or  other  effect  The 
pubUc  involvement/pubhc  hearing 
procedures  accepted  hereunder  must 
assure  reasonable  notice  to  the  pubUc  of 
the  hearing  opportunity  as  well  as  the 
availabihty  of  explanatory  information. 
These  procedures  must  be  fully 
coordinated  with  the  NEPA  process. 
Approvals  made  by  FHWA  prior  to  May 
11. 1982,  of  procedures  for  use  in  Ueu  of 
Part  790  remain  valid.  Changes  in  such 
procedures  require  FHWA  acceptance. 

•  •        *        •        • 

5.  In  5  771.119,  revise  the  second 
sentence  of  paragraph  (b)  and  revise 
paragraph  (e)  to  read  as  follows: 

§  771.1 19    Environmental  assessments. 

*  *        *        *        • 

(b)*  *  *  The  applicant  will 
accompUsh  this  through  an  early 
coordination  process  (i.e.,  procedures 
under  §  771.111),  or,g^ugh  a  scoping 
process.  *  •  * 
***** 

(e)  When  a  pubUc  hearing  is  required, 
the  environmental  assessment  (EA)  will 
be  prepared  in  advance  of  the  notice  of 
public  hearing.  The  notice  of  the  pubhc 
hearing  in  local  newspapers  will 
announce  the  availabih^  of  the 
apphcant's  EA  and  where  it  may  be 
obtained  or  reviewed.  TTie  FHWA 
public  hearing  requirements  are  as 
described  in  23  CFR  Part  790  unless 
other  procedures  have  been  adopted 
and  accepted  in  accord  with  23  CFR 
771.111(h).  The  Urban  Mass 
Transportation  Administration  (UMTA) 
has  a  pubUc  hearing  requirement  in  all 
appUcations  for  capital  and  operating 
assistance. 

6.  In  §  771.123.  amend  paragraph  (b) 
by  revising  the  third  sentence  as  set 
forth  below.  Amend  paragraph  (h)  by 
removing  the  third  sentence:  as  revised, 
paragaph  (h)  reads  as  set  forth  below: 

§771.12S   Draft  environmental  impact 
statemanta. 


and  agency  involvement  procedures 
required  by  \  771.111  and  through  other 
early  coordination  activities.  *  *  • 

(h)  The  draft  environmental  impact 
statement  (DEIS)  shall  be  circulated  for 
comment  by  the  apphcant  on  behalf  of 
the  Administration.  The  UMTA  requires 
a  public  hearing  during  the  circulation 
period  of  all  DEIS's.  The  FHWA  public 
hearing  requirements  are  as  described  in 
23  CFR  Part  790  unless  other  procedures 
have  been  adopted  and  accepted  in 
accord  with  23  CFR  771.111(h).  If  a 
pubUc  hearing  is  required,  the  DEIS 
shall  be  available  for  a  minimum  of  30 
days  in  advance  of  the  pubUc  hearing. 
The  availabihty  of  the  DEIS  shall  be 
included  in  any  pubUc  hearing  notice 
and  mentioned  at  any  pubhc  hearing 
presentation  with  a  request  for  public 
comments.  If  a  pubUc  hearing  is  not 
required,  a  notice  shall  be  placed  in  a 
newspaper  similar  to  a  pubUc  hearing 
notice  advising  where  the  DEIS  is 
available  for  review,  how  copies  may  be 
obtained,  and  where  the  comments 
should  be  sent 


PART  790— PUBUC  HEARINGS  AND 
LOCATION/DESIGN  APPROVAL 

7.  In  §  790.2,  existing  paragraph  (a)  is 
revised  to  read  as  follows: 

§790^    Applical)«ty. 

(a)  The  provisions  of  this  part  apply  to 
the  extent  that  alternative  procedures 
have  not  been  accepted  or  provided  for 
by  FHWA  under  Part  640  or  Part  771. 

[FR  Doc.  82-13762  Filed  S-1»-8Z;  «:45  aB] 
aUJNQ  CODE  4S10-22-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  203, 204.  220.  221, 222. 
226, 227, 233, 235, 237.  and  240 

[Docket  NaR-e2-921] 

Mutual  Mortgage  Insurance  and 
RahabHtation  Loans;  Nsgotiatad 
Interest  Rates 

aqency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  effective  date  for  final 
rule. 


(b)*  •  •For  FHWA,  scoping  is 
nonnally  achieved  throu^  the  public 


f:  This  document  announces  the 
effective  date  for  the  final  rule  pubBshed 
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in  the  Federal  Regisier  on  April  20,  1982 
(47  FR  16776)  which  amended  the 
authority  of  the  Secrelary.  pursuant  to 
section  332  of  the  Housing  and 
Community  Act  of  1980,  to  prescribe 
maximum  interest  rates  for  FHA 
programs  by  permitting  a  limited 
number  of  section  203  mortgages  to  be 
closed  at  a  negotiated  rate  which  may 
exceed  the  FHA  ceiling.  The  effective 
date  provision  of  the  rule  stated  that  the 
rule  would  become  effective  upon 
expiration  of  the  first  period  of  30 
calendar  days  of  continuous  session  of 
Congress  after  publication,  subject  to 
waiver,  and  announced  that  future 
notice  of  the  effectiveness  of  the  rule 
would  be  published  in  the  Federal 
Register. 

Thirty  calendar  days  of  continuous 
session  of  Congress  have  expired  since 
the  rule  was  published. 
DATE:  Tlie  effective  date  for  the  final 
rule  published  April  2a  1982.  at  47  FR 
16776,  is  May  20, 1982. 
FOR  FURTHER  MFOMMATKMt  CONTACr 
Richard  Lasner.  Aasistant  General 
Counsel  for  Regulations,  Departmoit  of 
Housing  and  Urban  Development,  Room 
5218.  451  7th  Street,  S.W..  Washington. 
D.C.  204ia  Telephone  Na  (202)  755- 
6207.  This  is  not  a  toll-free  numbo-. 

Dated:  May  17, 1982. 
Richard  Lasner. 

Assistant  General  Counsel  for  Regulations. 

|FK  Doc  82-13802  Filed  S-'19-82:  MS  ■■{ 


Government  N^kmal  llortgage 
Association 

24  CFR  Part  300 
(Docket  No.  R-S2-9921 

List  of  Attomey>-ln-Fact 

agency:  Government  National  Mortgage 
Development  Association,  HUD. 
ACTION:  Final  rule. 

summary:  This  amendment  updates  the 
current  list  of  attorneys-in-fact 
Attorneys-in-fact  are  authorized  to  act 
for  the  Government  National  Mortgage" 
Association  by  executing  documents  in 
its  name  in  conjunction  with  servicing 
GNMA's  mortgage  purchase  programs. 
EFFECTIVE  DATE:  July  17,  1982. 
ADDRESS:  Rules  Dodcet  Clerk,  Office  of 
General  Counsel  Room  5218, 
Department  of  Housing  and  Urban 
Development  451  7th  Street  SW.. 
Washington,  D.C.  20410. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  William  J.  Linane,  OfBce  of  General 


Counsel  on  (202)  755-7186. 
SUPPtEMENTARY  INFORMATION:  Notice 
and  public  procedure  on  this 
amendment  are  onnecessary  and 
impracticable  because  of  the  large 
volume  of  legal  documents  that  must  be 
executed  on  behalf  of  the  Association. 

PAFTT  300— GENERAL 

1.  Para^aph  (c]  of  S  30ail  is 
amended  by  removing  the  following 
name  to  the  current  list  of  attorneys-in- 
fact: 

§300.11    {Amended] 


Name 

Region 

Gregonr  GianpaM 

PMatfBlptMi,  PA. 

(Sec.  309(d)  of  the  National  Mousing  Act  12 
U.S.C  Section  17Z3a(d).  and  Section  7(d)  of 
the  Department  of  Hdusing  and  Urban 
Development  Act,  42  U.S.C.  3535(d)) 
Dated:  May  S.  1962. 

Warren  A.  Lasko, 

Executive  Vice  Preaideni,  Government 
National  Mortgage  As»ociation. 

|FR  Doc  S2-137W  FSad  »-l»-8t  8>4C  ami 
BIUJNO  CODE  4210-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 

33  CFR  Part  100 
[CGD5-82-02R] 

Marine  Event;  Norfolk  Hartwrf est. 
Elizabeth  River,  Norfolk  and 
Portsmouth,  Virginia 

AGENCY:  Coast  Gaard.  DCrr. 
action:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  special  k>cal  regulations  for 
the  City  of  Norfolk  Harborfest  Regatta. 
These  regulations  are  considered 
necessary  to  control  vessel  traffic  within 
the  immediate  vicinity  of  the  Regatta 
due  to  tiw  confined  nature  of  the 
waterway  and  dte  expected  congestion 
at  the  time  of  the  Regatta.  The  intended 
effect  is  to  restrict  general  navigation  in 
the  area  for  the  safety  of  spectators  and 
participants  in  the  event. 
DATES:  This  nrfe  is  effective  from  10  a.m. 
e.d.3.t.  to  10:30  p.m.  e.d.8.t.  on  11  June 
1962;  from  10  a.m.  e.d.s.t  tmtil  10  p.m. 
e.d.s.t.  12  June  1982  and  from  11  a.m. 
e.d.s.t  until  10  p.m.  e.d.s.t.  13  June  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Ronald  T.  Via, 
Commander  (b),  Chiei.  Boating  Affairs 
Braacfa.  Fifth  Coast  Guard  District,  431 


Crawford  Street  Portsmouth.  Virginia 
23705  (804-39ft-6202). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rule  making  was  not 
published  for  this  regulation  and  it  is 
being  made  effective  in  less  than  30 
days  from  the  date  of  publication.  The 
regulations  are  published  as  a  final  rule 
since  there  was  insufficient  time  to 
publish  a  notice  of  proposed  rule  making 
prior  to  the  event  and  the  regulations 
are  needed  in  order  to  protect  life  and 
property. 

This  regulation  has  been  determined 
not  to  be  a  major  rule  in  accordance 
with  E.0. 12291. 

Drafting  information:  TTie  principal 
persons  involved  in  drafting  this  final 
rule  are  LCDR  Ronald  T.  Via,  Project 
Manager,  Fifth  Coast  Guard  District, 
Boating  Affairs  Branch,  and  IXDR 
David  J.  Kantor.  Assistant  Legal  Officer, 
Fifth  Coast  Guard  District 

Discussion  of  the  rule:  The  annual 
City  of  Norfolk  Harborfest  is  scheduled 
to  be  held  on  11-13  June  1982  at  the 
Norfolk  waterfront.  Numerous  water 
events,  including  ski  shows,  boat  races, 
and  military  demonstrations,  are 
scheduled  to  take  place  on  the  Elizabeth 
River.  In  addition,  approximately  400 
spectator  craft  are  expected  to  attend 
the  festival.  As  a  result  it  will  be 
necessary  to  designate  a  portion  of  the 
Elizabeth  River  as  a  "regulated  area"  to 
promote  safety  of  life  during  Harborfest. 

List  of  Subjects  in  3S  CFR  Part  ISO. 

Marine  Safety,  navigation  (water). 

P ART  1 00— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

Final  regulations:  In  consideration  of 
the  foregoing,  Part  100  of  Title  33.  Code 
of  Federal  Regulations,  is  amended  as 
follows:  By  adding  a  new  §  100.35-501  to 
read  as  follows: 

§100.3S-501    OlyofNortalkHvbarfeet 

(a)  The  following  area  is  designated  a 
"regulated  area"  during  the  regatta: 
Those  waters  of  the  Elizabeth  River  and 
its  branches  from  shore  to  shore  and 
bounded  by  the  Midtown  tunnel  on  the 
north,  the  Downtown  tunnel  on  the 
south,  and  the  Berkley  Bridge  on  the  ' 
east. 

(b)  Regulation:  (1)  Exoepft  for 
participants  in  the  Norfolk  Harborfest  or 
persons  or  vessels  authorized  by  the 
Coast  Guard  Patrol  Commander,  no 
person  or  vessel  may  enter  or  remain  in 
the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
immediatfi  vicinity  of  this  area  shall: 

(i)  Stop  his  vessel  immediately  upon 
being  directed  to  do  so  by  any  Coast 
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Guard  officer  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign, 
and 

(ii)  Proceed  as  directed  by  any  Coast 
Guard  officer  or  petty  officer. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  area  specified  in  paragrph 
(a)  of  this  section;  or  in  special 
anchorages  designated  by  the  Patrol 
Commander. 

(4)  The  Coast  Guard  Patrol 
Commander  is  a  commissioned  officer  of 
the  Coast  Guard  who  has  been 
designated  by  the  Commander,  Fifth 
Coast  Guard  District  The  Patrol 
Commander  will  be  stationed  at  the 
reviewing  platform  at  Town  Point;  and 

(5)  These  regulations  and  other 
applicable  laws  and  regulations  shall  be 
enforced  by  Coast  Guard  officers  and 
petty  officers  on  board  Coast  Guard  and 
private  vessels  displaying  the  Coast 
Guard  ensign. 

(Sec.  1,  Pub.  L  eO-102  Stat  69,  46  U.S.C  454; 
•ec.  6(b)(1),  Pub.  L  89-670.  80  Stat  837.  49 
U.S.C.  1855(b)(1);  33  CFR  100.35,  49  CFR 
1.46(b)) 

Dated:  May  7. 1982. 
T.  I.  WOJMT. 

Acting  Captain,  U.S.  Coast  Guard,  Fifth  Coaat 
Guard  District. 

|FR  Doc  82-13801  FUed  5-19-82: 8:45  an] 
MLUNG  CODE  4910-14-H 


33  CFR  Part  117 

[CGD0381-034] 

Drawbridge  Operation  Regulations; 
Passaic  River,  New  Jersey 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  At  the  request  of  Bei:gen 
County.  New  Jersey,  the  Coast  Guard  is 
changing  the  regulations  governing  the 
Union  Avenue  drawbridge  across  the 
Passaic  River,  mile  13.2  at  Rutherford. 
NJ  by  requiring  that  8  hours  advance 
notice  of  opening  be  given  between 
ihidnight  and  8  a.m.  The  regulation 
change  is  being  made  because  of  a 
steady  decrease  in  requests  for  opening 
of  the  draw  during  that  time.  "iTiis  action 
will  relieve  the  bridge  owner  of  the 
burden  of  having  a  person  constantly 
available  to  open  the  draw  while  still 
providing  for  the  reasonable  needs  of 
navigation. 

EFFECTIVE  DATE:  This  amendment 
becomes  effective  on  July  6, 1982. 

FOR  FURTHER  INFORMATION  CONTACT. 

William  C.  Heming,  Bridge 
Administrator,  Third  Coast  Guard 
District,  Bldg.  135A,  Governors  Island. 
New  York  10004  (212-668-7994). 


SUPPLEMENTARY  INFORMATION:  On  June 

8, 1980  the  Coast  Guard  published  a 
proposed  rule  in  the  Federal  Register  for 
this  regulation  (48  FR  30354).  The 
Commander,  Third  Coast  Guard  District 
also  published  this  proposal  as  a  Public 
Notice  (3-453)  dated  August  31. 1981. 
Interested  persons  were  requested  to 
submit  comments  by  July  23, 1981  and 
October  2, 1981.  respectively.  Two 
comments  were  received,  both 
responding  to  the  public  notice. 

DRAFTING  INFORMATION:  The  principal 
persons  involved  in  drafting  this  rule  are 
Ernest  J.  Feemster,  Project  Manager  and 
LCDR  Frank  E.  Couper.  Project 
Attorney,  Third  Coast  Guard  District 
Aids  to  Navigation  Branch  and  District 
Legal  Office,  respectively. 

DISCUSSION  OF  COMMENTS:  The  two 

comments  to  the  public  notice  offered  no 
objection  to  the  proposed  regulation. 
Bridge  opening  logs  have  shown  a 
steady  decrease  in  requests  for  openings 
from  midnight  to  8  a.m.  and  in  early  1980 
numbered  less  than  two  openings  per 
month.  The  Coast  Guard  decided  to 
issue  this  regulation  after  considering  all 
comments  and  available  information. 
The  regulation  will  not  be  overly 
restrictive  to  either  the  mariner  or  to 
vehicles  and  should  result  in  no 
significant  change  to  any  operations. 

SUMMARY  OF  FINAL  EVALUATION:  These 
regulations  have  been  reviewed  under 
the  provisions  of  Executive  Order  12291 
and  have  been  determined  not  to  be  a 
major  rule.  In  addition,  these  regulations 
are  considered  to  be  nonsignificant  in 
accordance  with  guidelines  set  out  in 
the  Pohcies  and  Procedures  for 
Simplification.  Analysis,  and  Review  of 
Regulations  (DOT  Order  2100.5  of  5-22- 
80).  An  economic  evaluation  has  not 
been  conducted  since,  for  the  reasons 
discussed  above,  its  impact  is  expected 
to  be  minimal.  In  accordance  with 
section  e05(b)  of  the  Regulatory 
Flexibility  Act  (94  Stat.  1164).  it  is  also 
certified  that  these  rules  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

In  consideration  of  the  foregoing.  Part 
117  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  by 
redesignating  9  117.200(a)(4)  (v),  (vi), 
and  (vu)  as  paragraphs  (a)(4)  (vi),  (vii). 
and  (viii),  respectively  and  adding  a  new 
S  117.200(a)(4)(v)  to  read  as  follows: 


1117.200    Newark  Bay, 
\  lUvers,  NiJ.! 


(a)  •  *  • 

(4)  '  •  • 

(v)  Union  Avenue  Bridge,  mile  13.2, 
Passaic  River.  The  draw  shall  open  on 
signal  bam  8  a  jn.  to  midnight  From 
midnight  to  8  a  jn.  the  draw  shall  open  if 
at  least  eight  hours  notice  is  given. 

(Sec  5, 28  Stat  362,  as  amended.  Sec  6(gK2). 
80  Stat  937;  33  U.S.C  499:  49  U.S.C 
1655(g)(2);  49  CFR  1.46(c)(5);  33  CFR  1.06- 
1(g)(3)) 

Dated-  April  29, 1982. 
J.  8.  Grawy, 

Vice  Admiral,  Coast  Guard,  Commander 
Third  Coast  Guard  District 

[FR  Doc.  82-11018  Piled  S-19-8Z:  8:4S  am] 
BOJJNO  COOe  «10-14-M 


S3  CFR  Part  165 

I  Docket  Na  CGO3-82-04-A] 

Safety  Zones:  PttNadelphia,  PA  During 
t»M  Tall  Ships  Parade  of  SaN 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  to  the  Coast 
Guard's  Safety  Zone  regulations 
estabhshes  a  portion  of  the  waters  of  the 
Delaware  River,  Philadelphia,  PA  at 
Penns  Landing  as  a  stationary  safety 
zone.  This  zone  is  established  to  provide 
sufficient  maneuvering  room  for 
participants  of  the  "Tall  Ships  Parade  of 
Sail".  Additionally  this  amendment 
establishes  a  50  yard  moving  safety 
zone  aroimd  each  of  the  participating 
parade  vessels  for  the  duration  of  the 
Tall  Ships  Parade  of  Sail  event  These 
moving  safety  zones  to  be  placed  in 
effect  upon  each  vessel  taking  their 
respective  predesignated  anchoraging 
positions  in  the  Marcus  Hook.  Manhia 
Creek  and  Kaignes  Point/Gloucester 
City  anchorages  of  the  Delaware  River. 
Termination  of  the  individual  moving 
safety  zones  shall  be  effected  upon  each 
vessels'  entry  into  the  Penns  Landing 
Park  safety  zone. 

EFFECTIVE  DATE:  This  amendment  is 
effective  June  17. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Captain  D.  B.  Charter,  Captain  of  the 
Port,  Philadelphia,  U.S.  Coast  Guard 
Base,  Gloucester  City,  NJ  0803a 
(609)  456-1370,  during  normal  working 
hours  7:30  AM  to  4:30  PM  Monday 
through  Friday. 

SUPPLEMENTARY  INFORMATION:  This 

amendment  is  issued  without 
publication  of  a  Notice  of  Proposed  Rule 
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'  Making  ai  authorized  by  5  U3.C 
553(b)(3)(B),  since  the  amount  of  time 
available  makes  such  a  procedure 
impracticable.  Extensive  local  public 
notice  has  been  given.  This  amendment 
is  a  non-significant  rule  under  DOT 
Order  2100.5,  dated  May  22, 198a 
Evaluation  under  that  order  is  not 
warranted  because  the  impact  is 
expected  to  be  minimal,  lliis 
amendment  is  also  a  non-major  rule 
under  Executive  Order  12291,  and  as 
snch  it  is  not  subject  to  the  regulatory 
impact  analysis  and  review  mandated 
by  that  Executive  Order.  Finally,  this 
amendAient  is  exempt  from  review  by 
the  Offlce  of  Management  and  Budget 
by  the  authority  of  0MB  letter  dated 
March  10, 1962,  to  the  General  Counsel, 
Department  of  Transportation. 

Drafting  Information:  The  principal 
persons  involved  in  drafting  this  rule  are 
LT  F.  Kevin  KOOB  Project  Manager, 
Captain  of  the  Port.  Philadelphia,  U.S. 
Coast  Guard  Base,  Gloucester  City,  N): 
and  LCDR  James  J.  D'Alessandro, 
Project  Attorney,  Legal  Office,  Third 
Coast  Guard  District  New  York.  NY. 

List  of  Subjects  in  33  CFR  Part  165 
Harbors,  Marine  safety.  Waterways. 

PART  165--8AFETY  ZONES 

In  consideration  of  the  foregoing,  Part 
165  of  Title  33  of  the  Code  of  Federal 
Regulations  is  amended  by  adding 
§  165.333  to  read  as  follows: 

§  165.333    Psnns  iJVKMng  Park,  Oeiaware 
Mvar,  PtiltodalpMa,  PA  and  taN  sMps  parada 
of  sail  partMpante. 

The  waters  of  the  Delaware  River 
inclusive  of  the  area  midchannel  and 
westward  to  the  Peimsyh/ania  shure 
between  the  Ben^min  Franklin  Bridge 
at  LAT  39"5riO"N,  LONG  75°08'11"W 
and  Pier  30  South  at  LAT  39"56'20  N, 
LONG  75  08'20"W  are  established  as  a 
Safety  Zone  from  1000  EDST  to  1500 
EDST  on  jane  17, 1982.  In  addition  a 
moving  safety  tone  is  hereby 
established  for  each  of  the  Tail  Ships 
Parade  of  Sails  Participants  extending 
50  yards  on  each  quarter  of  subject 
vessel  from  the  time  that  vessel  leaves 
its  designated  anchorage  until  it  enters 
the  stationary  safety  zone  described 
above. 

(86  Stat.  427  (33  M&.C.  1224);  40  CFR 
1.46(nK4}:  33  CFR  165.10) 

Dated:  Aprfl  Zl.  196Z. 

D.  B.  Charter  \t^ 

Captain,  Coast  Guard,  Captain  of  the  Port, 
Ptiiladelptiia. 

|FR  Doc.  8Z-I3ns  RM  »-l»-«Z:  8:«  am) 

BtLUNQ  cooe  4»10-1«-a 


UBRARY  OF  CONGRESS 

Copyright  Offlo* 

37  CFR  Part  201 
[Docka«  RM  80-2] 

Compulsory  License  for  Catrfe 
Systems 

agency:  Copyri^t  Office,  Library  of 

Congress. 

action:  Inteite  regnlatioas. 

SUMMARY:  This  notice  is  issued  to 
inform  the  public  that  the  Copyright 
Office  of  the  Library  of  Congress  is 
adopting  interim  amendments  to 
§§  201.11  and  201.17,  as  amended  on 
June  27, 1978  and  July  3, 1980 
respectively.  These  regulabons 
implement  portions  of  section  111  of  the 
Copyright  Act  of  1976,  UUe  17  of  the 
United  States  Code.  That  section 
prescribes  conditions  under  which  cable 
systems  may  obtain  a  compulsory 
license  to  retransmit  copyrighted  works, 
including  the  fiUng  of  Notices  of  Identity 
and  Signed  Carriage  Complement  and 
Statements  of  Account,  and  the 
submission  of  statutory  royalty  fees. 

The  effect  of  the  amendments  is  to 
modify  the  filing  requirements  and 
royalty  fee  calculations  necessitated  by 
changes  in  the  rules  and  regulations  of 
the  Federal  Communications 
Commission.  The  amendments  are 
issued  on  an  interim  basis  in  order  to 
permit  their  immediate  appbcabon  while 
allowing  full  public  comment 
DATES:  The  interim  regulations  are 
effecUva  oa  May  2a  1982. 

Comments  should  be  received  before 
July  1, 1982. 

ADORESSeS:  Ten  copies  of  written 
comments  should  be  addressed,  if  sent 
by  mail,  to:  Library  of  Congress, 
Department  D.Sm  Washington,  D.C. 
2054a 

If  deliYered  by  hand,  copies  should  be 
brought  to:  Office  of  the  General 
Counsel,  James  Madison  Memorial 
Building,  Room  407,  First  and 
Independence  Avenue,  S£., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dorothy  Schrader,  General  Counsel,  U.S. 
Copyright  Office,  Library  of  Congress, 
Washington.  D.C.  20559,  (202)  287-8380. 
SUPPLEMENTARY  MFORMATION:  Section 

111(c)  of  the  Copyright  Act  of  1976  (Act 
of  October  19, 1976,  90  Stat  2541] 
establishes  a  compulsory  licensing 
system  under  which  cable  systems  may 
make  secondary  transmissions  of 
copyrighted  works,  llie  compulsory 
license  is  subject  to  various  conditions, 
including  the  requirements  that  the 


cable  systems  comply  with  provisions 
regarding  recordation  of  Notices  of 
Identity  and  Signal  Carriage 
Complement  and  Notices  of  Change  of 
Identity  or  Signal  Carriage  Complement 
under  section  lll(dMl).  and  deposit  of 
Statements  of  Account  and  statutory 
royalty  fees  under  section  111(d)(2). 
On  January  5, 1978,  the  Copyright 
Office  published  in  the  Federal  Register 
(43  FR  958)  new  Si  201.11  and  201.17  of 
its  regulations  governing  the  form, 
content  and  filing  of  Ae  Notices, 
Statements  of  Account  and  statutory 
roylaty  fees.  The  Copyright  Office 
emphasized  in  the  preamble  to  the 
regulations  that  (43  FR  956): 

*  *  *  We  are  dealing  with  an  entirely  new 
area  of  copyright  law  in  which  all  parties 
concerned  lade  practical  experience. 
Moreover,  future  actions  by  the  Copyright 
Royalty  Tribunal  and  the  Federal 
Communications  Commission  can  be 
expected  to  affect  the  theory  and  apphcation 
of  our  rules.  Accordingly,  these  regulations 
must  be  considered  somewhat  experimental 
and  subject  to  reconsideration  as 
circumstances  and  experience  develop. 

On  June  27, 1978.  the  Copyright  Office 
announced  in  the  Federal  Register  (43 
FR  27827)  the  adoption  of  Statement  of 
Account  forms  and  published 
amendments  to  its  regulations  (37  CFR 
201.17)  to  reflect  changes  necessitated 
by  the  new  forms. 

Further  experience  with  these 
regulations  led  the  Copyright  Office  to 
publi,sh  in  the  Federal  Register  on  July  3, 
1980  (45  FR  45270)  certain  clarifying  and 
technical  amendments  to  its  regulations 
(37  CFR  201.17)  governing  the  form, 
content  and  filing  of  Statements  of 
Account 

During  the  July  3, 1980  rulemaking 
proceeding,  the  Copyright  Office 
received  several  comments  suggesting 
substantive  revisions  to  the  regulations 
and  Statement  of  Account  forms  (45  FR 
45273): 

Baaed  on  their  experience  reviewing  the 
Statements  of  Acooiuit  submitted  during  the 
first  three  accounting  periods,  copyright 
owners  noted  in  their  cominenti  particular 
areas  where  they  feel  furtl>er  information 
and/or  clarificatioiu  are  needed.  These  areas 
principally  concern  the  designation  of  local 
and  distant  stations,  classification  of 
Canadian  and  Mexican  stations,  and 
problems  resulting  from  the  filings  submitted 
on  behalf  of  joint  "individuar  cable  systems. 
In  addition,  soBe  copyright  owners  proposed 
changes  that  they  contend  would  streamline 
the  royalty  calculation  steps  required  on 
forms  CS/SA-2  and  CS/SA-3. 

Comments  on  behalf  of  the  cable  operators, 
on  the  other  hand,  suggested  that  a  good  deal 
of  the  informatioo  required  on  the  Statements 
of  Account  for  the  pnrpoae  of  assisting 
copyright  owners  and  the  Copyright  Royalty 
Tribunal  in  the  distribution  of  cable  royalties 
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is,  in  fact,  nonecessary.  They  also  advocated 
a  review  of  our  definition  of  "gross  receipts 
for  the  'basic  service  of  providing  secondary 
transmissions  of  primary  broadcast 
transmittera' "  baaed  on  recent  technological 
advances  and  new  marketing  strategies 
affecting  the  types  of  services  now  available 
for  a  single  monthly  fee. 

Althou^  these  issues  were  outside 
the  scope  of  that  rulemaking,  the 
Copyright  Office  stated  that  it  believes 
"that  some  of  these  developments  do 
warrant  a  review  of  our  cable 
regulations  and  Statement  of  Account 
forms  at  an  appropriate  tune."  (45  FR 
45273). 

Since  Ibat  time,  several  administrative 
actions  have  been  taken  affecting  the 
cable  televisioa  compulsory  license 
mechanism.  First,  on  September  11, 198a 
the  Federal  Communications 
Commission  [FCC]  published  m  the 
Federal  Rafister  (45  FR  60186)  its 
decision  to  remove  the  cable  television 
distant  signal  limitations  and  syndicated 
program  excluaivity  rules  from  the  FCC 
regulations.  The  Court  of  Appeals  for 
the  Second  Circuit  upheld  the  authority 
of  the  FCC  to  repeal  these  rules  in 
Malriie  v.  PCC.  652  F.  2d  1140  (2d  Cir. 
1981)  and  fee  Supreme  Court  has  dem"ed 
a  petition  for  certiorari  on  this  issue  in 
National  AasaciatiaR  of  Broadcasters  v. 
FCC.  No.  81-^22.50  USJLW.  3547  (Jan. 
11, 1982).  Second,  m  September  23. 1980. 
the  Copyri^t  Royalty  Tribuoai 
published  in  the  Fodwl  Kegbter  (45  FR 
63026)  its  determination  of  the  1978 
cable  royalty  distribution.  The  Coortof 
Appeals  for  the  D.C  Circuit  generally 
upheld  the  Tnbunal's  royalty 
distributioD  in  NAB  v.  CRT.  at  al..  No. 
80-2273  (D.C.  Or.  April  9, 1982);  NPR  v. 
CRT.  et  al..  No.  80-2281  (D.C  Cir.  April 
».  1982)  Major  League  Baseball.  NBA, 
NHL  andNASL  v.  CRT,  eial..Na.ao- 
2284  (D.C.  Or,  April  9. 1982);  CBC  v. 
CRT,  et  al..  No.  80-2290  (D.C.  Cir.  April 
9, 1982);  and  ASCAP  v.  CRT,  el  aL  No. 
80-2296  (D.C.  Cir.  April  9. 1982).  Finally, 
on  January  5»  1S81.  the  Copyright 
Royalty  Tribunal  published  in  the 
Federal  Regktar  (48  PR  802)  its. 
adjustment  of  the  compulsory  license 
royalty  rales.  This  determination 
presently  is  on  appeal  in  the  courts. 
The  Copyright  0£Bce  decided  diet 
these  acfaunislrative  determinations 
warranted  attention  aiul  provided  an 
adequate  ba^  for  a  review  of  the  cable 
television  regulations  and  Statement  of 
Account  forms.  To  this  end.  the 
Copyright  Office,  on  Jnnc  la  1961. 
pubhshed  in  the  FadMl  Riigistn  (4&FR 
30649)  a  Notice  of  PuUic  Hearing  te  be 
held  on  July  28, 1981.  mtended  to  elicit 
comments,  views,  and  infcnnatioa 
regarding  these  metters. 


Over  the  last  year,  the  issue  of 
whether  or  not  fee  cable  television 
compulsory  license  should  be  retained, 
modified,  or  eliminated  has  been 
addressed  during  hearings  in  bofe  fee 
Senate  and  fee  House  of 
Representatives.  The  Notice  specified 
feat  fee  Copyright  Office  public  hearing 
"is  not  intended  as  an  alternative  forum 
for  consideration  of  legislative  issues 
presently  before  fee  Congress."  (48  FR 
30650). 

During  fee  July  28, 1981,  public 
hearing,  fee  Copyright  OfBce  received 
testimony  and  written  submissions  &om 
two  cable  television  operators  and 
representatives  of  fee  Motion  Picture 
Association  of  America  (MPAA),  fee 
National  Cable  Television  Association 
(NCTA),  and  professional  sports.  The 
Copyright  Office  also  received  nine 
written  comments  from  ofeer  interested 
parties  in  response  to  fee  Notice  of 
Public  Hearing.  Because  fee 
Commission's  actions  have  an 
immediate  impact  on  fee  responsibilities 
of  cable  systems  under  the  copyright 
compulsory  license,  the  Office  has 
decided  to  issue  regulations  concerning 
this  impact  effective  today  on  an  interim 
basis.  This  will  permit  cable  systems  to 
comply  wife  feeir  statutory  obligations 
while  permitting  hill  public  comment  on 
the  regulations.  Final  regulations  will  be 
issued  after  fee  close  of  the  comment 
period.  In  addition,  proposed  regulations 
pertaining  to  fee  other  issues  nddransrcf 
during  the  Office's  July  public  heflnng 
will  be  forthcoming  in  the  near  future. 

Because  fee  Commission's  dctions 
became  effective  June  25. 1981. »  feeir 
impact  also  may  affiect  fee  amoimt  of 
statutory  royalty  fees  paid  by  some 
cable  systems  which  filed  Statement  of 
Account  form  CS/SA-3  for  fee 
accounting  period  July  1, 1981-Oecember 
31, 1981.  The  Copyright  Office  intends  to 
adopt  a  supplemental  form  to  be 
completed  by  such  cable  systems  to 
determine  whefeer  or  not  a 
supplemental  royalty  payment  should  be 
submitted.  However,  fee  Office  plana  to 
defer  issuance  of  a  supplemental  form 
until  a  judicial  determination  is 
rendered  in  fee  appeal  of  fee  CRT  rate 
adjustment  determinations  which  may 
also  necessitaite  certain  adjustments  to 
previously  submitted  royalty  payments. 
The  interim  regnlations  are  based  on  a 
thorough  consMeration  of  all  testimony 
given  at  the  July  hearing  and  in 
supplemental  statements  filed  by 
interested  parties.  In  accordance  wife 
our  obligations  under  section  111(d),  fee 
Office  has  qonsiilted  wife  fee  Copyright 


■  Oi  tUs  date  din  (udicial  stay  pendente  lite  of 
the  FCCs  teegidMton  dMisiaD  waa  lifted  by  ante 
of  the  court  in  the  Mabita « 


Royalty  Tribonal  cooceming  theae 
changes  and  adiditions.  A  discnseian  of 
fee  interim  amendments  and  mayat 
substantive  commaits  appears  below, 

1.  Summary  of  the  1990  FCC 
deregulation.  The  cable  television 
copyrighl  compulsory  license 
mechanism  is  premised  on  a  bifurcation 
of  respcnsiblities  under  communications 
and  copyright  law.  Under  this 
mechanism,  the  FCC  controls  signal 
distribution  by  cable  systems  as  part  of 
a  national  allocations  policy  and 
protects  some  exclusive  rights  as  part  of 
this  policy.  At  fee  same  time,  the 
copyright  law  prescribes  the  degree  and 
nature  of  cable  operators'  liability  for 
the  use  of  copyrighted  programming  that 
fee  FCC  rufes  permit  feem  to  retransmit 
When  a  general  revision  of  fee  copyright 
law  was  enacted  on  October  IS.  187B, 
fee  FCC  had  several  rules  and 
regulations  which  limited  cable  carriage 
of  distant  television  signals  in  general 
and  syndicated,  sports,  and  network 
progranmiing  in  particular.  Those  FCC 
rules  and  regulations  pertinent  to  this 
rulemaking  are: 

(1)  Distant  signal  limitations  in  generaL  47 
CFR  76.57(bHd);  76J8CbH«lk  7e.fil(bH«l; 
and  76.63  (referring  to  76.61]: 

(2)  Permissible  additional  carriage  of 
distant  specialty  programming  on  a  part-tiins 
basis:  47  CFR  76.57(d);  78.5Q(d)(l);  7aaUe)(lk 
and  78.63  (referring  to  76.BlteKl)J: 

p)  Permissible  addltjonal  carriage  of 
distant  signals  on  a  pert-time  late-oight  basis: 
47  CFR  76.57(c);  ?M^dK3);  78.areK9);  and 
76.63  [referring  to  TWnfeJTS)); 

(4)  Permissive  deletion  and  snbstitiitten  of 
a  program  carried  am  a  distant  signal  that  'is 
primarily  of  local  faxtsrest  to  tlie  distaet 
community  (eg.,  a  kxal  news  or  \iiAAc 
affairs  program)":  47  CFR  76.61(b)(2);  and 
76.83  (referring  to  78L8l(h)(2)]; 

(5)  Required  deletion  and  subetitutian  of 
syndicated  programming  pursuant  to  the 
syndicated  program  exclusivity  rules  (47  CFR 
76.151-16^^  47  CFR  78.8I(b)(^  and  78.83 
(referring  to  7B.ei(bK2)l:  and 

(6)  Required  deletion  and  sabstitntion  of 
sports  programnuBg  pia««ant  to  ttie  sports 
exclusiTity  rale:  47  CTR  78.67. 

Ad  but  fee  last  of  fee  abovementioned 
rules  and  regolatioQS  have  been  deleted 
as  part  of  fee  Commission's  1880 
deregulation  dedaion. 

2.  Relationship  between  FCC  rules 
and  the  distant  signal  equivalent  value. 
Paragraph  (f)  of  section  111  of  the 
Copyright  Act  seta  forth  fee  definition  of 
"distant  signal  equivalent"  (D6^.  which 
has  been  mcoiyoraled  by  rsfeKBoe  in 
S  201.17(f)(3]  oi  the  Copyright  Office 
regulations,  llie  DSB  ia  the  value 
asaigned  to  the  aecmidary  transmissian 
of  any  nonnetworic  tdsvteion 
programming  cairiad  by  a  cable  system, 
in  wiule  or  bi  part,  beyond  the  local 
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service  area  of  the  primary  transmitter 
of  such  programming.  Cable  systems 
that  complete  Statement  of  Account 
form  CS/SA-3  compute  their  statutory 
royalty  payment  on  the  basis  of  their 
total  number  of  DSE's. 

Ordinarily,  the  OSE  value  of  a  distant 
independent  station  is  one  and  the  DSE 
value  of  either  a  distant  network  station 
or  a  distant  noncommercial  educational 
station  is  one-quarter.  The  DSE 
definition,  however,  permits  certain 
modiBcations  in  the  DSE  value  of  a 
particular  station  to  reflect  limited 
carriage  in  accordance  with  FCC  rules 
and  regulations  listed  in  items  (2) 
through  (6),  as  noted  above. 

In  four  specified  situations,  the 
ordinary  DSE  value  of  a  distant 
television  station  can  be  reduced  in 
accordance  with  certain  speciRed 
formulae.  Stated  generally,  these  four 
situations  are:  (1)  Part-time  carriage  of 
distant  specialty  programming;  (2)  part- 
time  carriage  of  distant  signals  on  a  late- 
night  basis;  (3]  part-time  carriage  of 
distant  signals  because  of  lack  of 
activated  channel  capacity  to  retransmit 
on  a  full-time  basis  all  signals  which  the 
cable  system  is  authorized  to  carry;  and 
(4)  carriage  of  Uve  non-network 
programming  substituted  for  a  program 
deleted  at  the  option  of  the  cable 
systems. 

The  DSE  definition  in  section  111(f) 
further  speciRes  two  situations  where  no 
DSE  value  shall  be  assigned  for 
additional  carriage  of  distant 
programming.  These  situations  are:  (1) 
Carriage  of  distant  programming 
substituted  for  a  program  which  is 
required  to  be  deleted  under  FCC  rules 
and  regulations;  and  (2)  carriage  of  non- 
live  nonnetwork  programming 
substituted  for  a  program  deleted  at  the 
option  of  the  cable  system. 

As  part  of  our  July  1981  hearing,  the 
Copyright  Office  sought  comments  on 
what  changes,  if  any.  should  be  made  in 
the  Statement  of  Account  forms  and 
Copyright  Office  regulations  concerning 
the  calculation  of  DSE's  as  a  result  of 
the  FCC  deregulation.  In  response  to  this 
inquiry,  the  Copyright  Office  received 
testimony  and  comments  from  six 
groups:  The  NCTA,  two  major  multi- 
system operators,  a  group  of  seven  cable 
system  operators,  the  MPAA  and  a 
representative  of  several  professional 
sports  organizations.  Three  of  the  cable 
groups  commented  generally  that  no 
immediate  changes  need  to  made  in  the 
Statement  of  Account  forms  and 
Copyright  Office  regulations.  The  group 
of  seven  cable  system  operators 
commented  specifically  on  the  impact  of 
the  Commission's  actions.  In  addition, 
both  group*  of  copyright  proprietors 
suggested  several  changes  in  both  the 


forms  and  regulations.  A  discussion  of 
these  comments  with  respect  to  the 
differing  types  of  affected  carriage 
follows. 

a.  Permissive  substitution  and  newly 
authorized  substitution. 

(1)  Permissive  substitution  based  on 
FCC  rules  in  effect  on  October  19. 1976. 
As  noted  earlier,  the  DSE  definition 
permits  the  prorating  of  the  DSE  value 
for  carriage  of  live  nonnetwork 
programming  substituted  at  the  option  of 
the  cable  system  (Case  I)-  The  DSE 
definition  further  provides  that  if  the 
substituted  program  is  a  non-live 
program,  no  additional  DSE  value  shall 
be  assigned  for  such  carriage  (Case  II). 
The  DSE  definition  specifies  that  both 
cases  of  permissive  substitute  carriage 
are  governed  by  "the  rules,  regulations, 
or  authorizations  of  the  Federal 
Communications  Commission  in  effect 
on  the  date  of  enactment  of  this  Act" 
(October  19. 1976).  The  only  FCC  rules 
in  effect  on  that  date  concerning  such 
carriage  pertained  to  the  substitution  of 
a  program  primarily  of  local  interest  to 
the  distant  community.  Despite  the  fact 
that  this  rule  has  been  deleted,  the  DSE 
definition  permits  proration  of  a  DSE  in 
Case  I,  and  the  nonassignment  of  a  DSE 
value  in  Case  II,  for  such  substitute 
carriage;  this  narrow  rule  remains 
effective  for  purposes  of  the  Copyright 
Act. 

(2)  New  occasions  for  substitution 
based  on  1980  FCC  deregulation 
decision.  The  representative  of  several 
professiontd  sports  organizations 
commented  that  the  Commission's 
deregulation  decision  generally  offers 
cable  systems  greater  latitude  in  making 
substitutions  than  that  allowed  under 
the  FCC  rules  and  regulations  in  effect 
on  October  19. 1976.  The  commentator 
urged  the  Copyright  Office  to  emphasize 
in  the  Statement  of  Account  forms  and 
in  its  regulations  that  these  newly 
authorized  substitutions  must  be 
calculated  at  the  full  DSE  value  of  the 
signal  so  carried.  The  Copyright  Office 
agrees  widi  this  suggestion.  In 
discussing  possible  changes  in  FCC 
rules,  the  Report  of  the  Judiciary 
Committee  of  the  House  of 
Representatives  [H.R.  REP.  NO.  94-1476, 
94th  Cong.,  2d  Sess.  (1976)  at  100]  sUtes: 

[Wjhere  the  FCC  rules  on  the  date  of 
enactment  of  this  legislation  permit  a  cable 
system,  at  its  discretion,  to  make  such 
deletions  or  substitutions  or  to  carry 
additional  programs  not  transmitted  by 
primary  transmitters  within  whose  local 
service  area  the  cable  system  is  located 
[and]  *  *  *  the  substituted  or  additional 
program  Is  a  "live"  program  (e.g.,  a  sports 
event),  then  an  additional  value  is  assigned 
to  the  carriage  of  the  distant  signal  computed 
as  a  fraction  of  one  distant  signal 


equivalent  *  *  *  [T\he  discretionary 
exception  is  limited  to  those  FCC  rules  in 
effect  on  the  date  of  enactment  of  this 
legislation.  If  subsequent  FCC  rule 
amendments  or  individual  authorizations 
enlarge  the  discretionary  ability  of  cable 
systems  to  delete  and  substitute  programs, 
such  deletions  and  substitutions  would  be 
counted  at  the  full  value  assigned  for  the 
particular  type  of  station  provided  above. 
[emphasis  added.] 

(3)  Interim  Amendments.  In  order  to 
clarify  the  complex  computation  process 
for  permissive  and  newly  authorized 
substitutions,  in  accordance  with  the 
House  Judiciary  Committee's  intentions, 
the  Office  has  decided  to  adopt,  on  an 
interim  basis,  a  new  definition  (8)  to 
S  201.17(b)  of  its  regulations  to  specify 
that,  for  purposes  of  the  cable  television 
copyright  compulsory  license, 

the  "rules  and  regulations  of  the  FCC  in  effect 
on  October  19, 1978,"  which  permitted  a 
cable  system,  at  its  ele^itioa  to  omit  the 
retransmission  of  a  particular  program  and 
substitute  another  program  in  its  place,  refers 
to  that  portion  of  former  47  CFR  7e.61(b)(2), 
revised  June  25, 1981,  and  76.63  (referring  to 
76.61(b)(2)).  deleted  June  25. 1961.  concerning 
the  substitution  of  a  program  that  is  primarily 
of  local  interest  to  the  distant  community 
(e.g.,  a  local  news  or  public  affairs  program). 

The  Office  has  also  adopted  interim 
amendments  to  {  201.17(f)(3).  Finally, 
we  have  modified  Space  I  of  the 
Statement  of  Account  forms,  the  DSE 
Schedule  included  in  Statement  of 
Account  form  CS/SA-3,  and 
corresponding  provisions  in  S  201.17  to 
reflect  these  decisions. 

b.  Part-time  carriage.  Unlike  the  case 
of  permissive  substitutions,  the  DSE 
definition  dealing  with  part-time 
carriage  pursuant  to  the  late-night  and 
specialty  programming  rules  of  the  FCC 
is  notMed  to  those  rules  in  effect  on  the 
date  of  enactment  of  the  1976  Copyright 
Act.  Despite  the  fact  that  the  FCC  has 
now  deleted  these  rules,  the  NCTA 
suggests  that  cable  systems  should 
continue  to  be  permitted  to  prorate  the 
DSE  values  for  such  part-time  carriage 
in  "voluntary"  compliance  with  the 
now-deleted  rules.  The  MPAA  and  the 
groiq)  of  seven  cable  operators,  on  the 
other  hand,  note  that  the  Commission's 
action  voids  a  cable  system's  ability  to 
make  prorated  DSE  adjustments  for 
continued  part-time  late-night  and 
spcialty  programming  carriage. 

The  Copyright  Office  has  determined 
that  the  fifth  sentence  of  the  DSE 
definition  in  section  111(f)  limits  the 
prorating  of  DSE's  for  part-time  carriage 
of  late-night  and  specialty  programming 
to  cases  where  these  forms  of  carriage 
are  specified  in  FCC  rules  and 
regulations  in  effect  on  the  date  of  such 
carriage.  Therefore,  although  some 
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cable  operators  may  wish  to  continue 
part-time  cainagB  in  Tolimtary 
complianfx  wi&  the  deJbted  FCC  part- 
time  rules,  the  Copyright  Office  has 
concluded  that  it  haa  no  statutory 
authority  to  permit  the  continued 
prorating  of  DSE's  for  part-time  carriage 
of  late-night  and  specialty  programming. 

Accordingly,  the  Copyri^  OSice  has 
decided  ts  revise  5!  201.17  tepttvij  and 
(f)(3}  of^itB  regulations,  oq  an  interim 
basis,  and  modify  Spaces  C  and  ]  ki 
Statement  of  Account  forms  CS/SA-2 
and  3  and  the  DSE  Schedule  inchided  in 
Statement  of  Account  form  CS/SA-?to 
eliminate  the  prorating  of  DSE  values  for 
continued  part-time  carriage  of  late- 
night  and  specialty  programming  after 
June  30, 1981.* 

c.  Required  deletions.  Ptior  to  the 
FCC's  deregulation,  cable  systems  were 
required  generally  to  delete  certain 
distant  syntficated  and  sports 
programmni^  and  were  permitted  to 
substituflp  additional  programming  in  its 
place.  As  discussed  etrlter,  no  DSE 
value  is  assigned  for  programming 
substituted  in  place  of  Ae  deleted 
pro^vnuning.  As  part  of  ito  1980 
deregulation,  the  CommissioB 
eliminated  its  syndicated  pcograto 
exclusivity  rules. 

The  Copyright  Office  heaH  testimony 
from  the  KS*AA  and  representatives  of 
professional  sports  noting  that  this 
action  withdraws  one  of  the  possible 
occasions  for  required  deleticm. 
Furthennore,  tha  commentators  suggest 
that,  since  the  relevant  portim  of  the 
DSB  definitioitia  section  lll(f}  does  not 
refer  to  PCCrores  and  regulations  in 
effect  on  October  19. 1976.  cable 
systems  may  no  longer  avail  theraaelves 
of  the  syndicated  progrun  exclusivity 
rules  as  a  basis  for  siAsytution  withouf 
calculation  of  a  I>SE  bar  tnch.  carriage. 

The  Copyright  Office  agrees  and  hail 
added  a  new  definition  (8)  to  $  2(n.l7(b}, 
on  an  interim  basis,  which  stales  that: 

For  purposes  of  this  wclion.  the  "Vdes, 
regulations,  at  audiocizationpof  the  FCC. 
which  leqsire  a  eable  system  to  omit  the 
retransmiasion  ol  a  particular  prograai  and 
substitute  another  program  in  its  pkce,  refers 
to  47  CFR  ?8.6?. 


'The  ifltent  of  the  mletku^  U  to  clarify  tfiatthe 
1980  FCC  deregulation  rfeciiion  impacts  an  the 
Statement  of  Account  filfaig  period  beginning  July  1. 
1981.  and  on  subsequent  periods.  Althoagh  tfie 
FCCs  rule  ckangn  actually  bacame  anactiTvon 
June  25, 1981.  the  Copyright  OfBce  has  determuied 
that,  far  reasons  of  pufaHc  and  sdministratlva 
convanienca.  the  inpaotof  tiie  FCCs  noo 
deregnlatioa  dscMoK  «<U  hrcBDiMefad  in 
examining  SUtamealB  of  Aacount  filed  far  tha 
period  July  t  Isn-Oecember  31, 1961.  and 
subsequent  periods  but  not  earlier.  Moreover,  stnoe 
the  MlevaarCttpyi^|iM>Oil«a  rala*  are  kitannMiva 
of  Hm  Act  wd  4»iial  Mgaia**  •ombot  Ikay  can  It* 
applied  tvUiaaa  far  taaawaillaapailua 
antedating  tha  effecthw  data  afdiaav  rata*. 


This  provision  makes  dear  that  required 
deletions,  wift  the  nonassignment  of  a 
DSE  vahie  for  progranmiing  substituted 
in  place  of  the  deleted  programming, 
now  may  only  be  made  pursuant  to  the 
FCC's  sports  exclusivity  rule  which 
continues  to  remain  in  force. 

List  of  Subjects  in  37  CFR  Part  SB 

Cable  television,  Copyright. 
Interim  Amendments 

PART  201— GENERAL  PROVISION 

Part  201  of  37  CFR.  Chapter  H  is 
amended,  on  an  interim  basis: 

1.  By  revising  S  201.11(c)(l)Kiv)  (as 
amended  on  ]mie  27, 1978)  to  read  as 
follows: 

9201.11    NoticMofid«nlltyandsi9Hl 
carriage  complement  of  cable  systems. 

*        •        •        *        • 

(c)  •  *  • 

(1)  *  *  •  i 

^v]  The  designation  "Signal  Carriage 
Complement",  followed  by  the  name 
and  location  of  the  primary  transmitter 
or  primary  transmitters  whose  signals 
are,  or  are  expected  to  be,  regularly 
carried  by  the  cable  system.  Carriage  of 
a  primary  transmitter  imder  FCC  rules 
and  regulations  in  effect  on  October  19, 
1976,  which  pennitted  carriage  of 
specific  network  programs  on  a  part- 
time  basis  in  certain  circumstances 
[former  47  CFR  78.59(dU2)  and  (4): 
76.61(eM2)  fflJd  (4]:  and  76.63.  referring 
to  76.61(e)  (2>and  (4),  all  of  which  were 
deleted  Jime  25,  ITOlJ  need  not  be 
reported.  v 

»        *        •        ♦        • 

2.  By  amending  S  201.17(b)  (as 
amended  on  July  3, 1980)  by  adding  new 
subparagraphs  (8)  and  (9)  to  read  as 
follows: 

9201.17    StotemeiHe  of  Account  covering 
compuleery  fceneai  tor  eecondary 
transralesions  by  eabia  eystema. 
*        •        •        *        • 

(bj 

(^  For  purposes  of  this  section,  the 
"rules  and  regulations  of  the  FCC  in 
effect  on  October  19, 1976,"  which 
pennitted  a  cable  system,  at  its  etectfon, 
to  omit  the  retransmission  of  a 
particular  program  and  substitute 
another  program  in  its  place,  refers  to 
that  portion  of  former  47  CFR  76.61(b)(2), 
revised  June  25. 1981.  and  §  76.63 
[referring  to  i  78.81(b)(2)].  deleted  ]une 
25, 1981.  concerning  the  substitution  of  a 
program  that  i»  primarily  (tf  local 
interest  to  the  distant  conmnmity  (e.g.,  a 
local  news  orpuUic  afbdis  program). 

(9)  For  purposes  (tfdiis  section,  die 
"rulev  and  rqpiktieiM  of  dieFCC. 
which  require  a  cable  syetem  to  onrit  the 


retransmission  of  a  particular  program 
and  substitute  another  program  in  its 
place,  referv  to  47  CFR  76.87. 

3.  By  amending  {  20107^1(9)  fay 
revising  the  introductory  text  of  (eM9j 
and  (e)(9)(vi)  and  (viii)  (as  amended  on 
July  3, 1980)  to  read  as  follows: 
***** 

le)  *  •  • 

(9)  The  demgMti'nit  "Primary 
Transmitters:  Television",  followed  1^ 
an  identification  of  all  primary 
television  transmitters  whose  m'ginaly 
were  carried  by  the  cable  sy^em  dnring 
the  period  coveted  by  tbe  Statemmt  of 
Account,  other  tban  primary 
transmitters  of  pro-ams  earned  by  the 
cable  system  exclusively  pursuant  to 
rules,  regulations,  or  authorizations  of 
the  FCC  in  effect  on  October  W,  1978. 
permitting  the  substitution  of  signals 
tmder  certain  circumstances,  and 
required  to  be  spedaUy  identified  by 
paragraph  (e)(ll}.of  this  section, 
together  with  tbe  infonnatiaa  listed 
below: 


(vi)  If  that  primary  transmitter  is  a 
"dbtant"  staticm,  a  qiecificatlan  of 
whether  the  ajgnnla  of  th^  primary 
transmitter  are  caried:  (A)  On  a  part- 
time  basis  where  fnll-tinie  carriage  is 
not  possible  because  the  cable  systea- 
lacks  the  activated  channel  capacity  tB 
retransmit  on  a  fuli-time  basis  all  signals 
which  it  is  authorized  to  carry:  or  (B)  on 
any  other  basis.  If  the  signals  of  that 
primary  trananntt^  are  cairied  on  a 
part-tine  basis  because  of  lack  of 
activated  channel  capacity,  the 
Statement  shall  also  include  a  log 
showing  the  dates  on  whicfa  such 
carriage  occmred,  and  die  hoars  dnring 
which  such  carriage  occurred  on  dnee 
dates.  Hours  of  carriage  shall  be 
acctvate  to  the  nearest  quarter-hour, 
except  that,  in  any  case  when  such 
part-time  caniage  extencb  to  the  end  of 
the  broadcast  day  of  the  primary 
transmitter,  as  a^roximate  ending  hour 
may  be  given  if  ft  is  indicated  as  an 
estimate. 


(viii)  Notwithstanding  the 
requirements  of  this  section,  where  a 
cable  system  carried  a  distant  primary 
transmitter  under  FCC  rules  and 
regnlations  in  effect  on  October  19, 1976 
which  permitted  carriage  of  specific 
network  prognms  on  a  part-time  basis 
in  certain  dreumstances  (former  47  CFR 
78:59  (d)(2)  and  (4);  7B^(e)  £2)  and  (4): 
and  76.63,  referring  to  7B.61(e]  (2)  and 
(4),  all  of  which  were  deleted  June  2S. 
1981),  caniage  of  that  primary 
transmitter  on  that  basis  need  not  be 
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reported,  and  that  carriage  is  to  be 
excluded  in  computing  the  distant  signal 
equivalent  of  that  primary  transmitter. 

***** 

4.  By  revising  §  201.17(f)(3)  (as 
amended  on  July  3, 1980)  to  read  as 
follows: 

*        *        •        •        • 

(f)  *  •  • 

(3)(i)  In  computing  the  DSE  of  a 
primary  transmitter  in  a  particular  case 
of  carriage  before  July  1, 1981,  the  cable 
system  may  make  no  prorated 
adjustments  other  than  those  specified 
as  permissible  "exceptions  and 
limitations"  in  the  definition  of  "distant 
signal  equivalent"  in  the  fifth  paragraph 
of  section  111(f)  of  Title  17  of  the  United 
States  Code,  as  amended  by  Pub.  L.  94- 
553.  Pour  prorated  adjustments,  as 
prescribed  in  the  fourth  and  fifth 
sentences  of  said  definition,  are 
permitted  under  certain  conditions 
where: 

(A)  A  station  is  carried  pursuant  to 
the  late-night  programming  rules  of  the 
Federal  Commimications  Commission  in 
effect  on  the  date  of  carriage; 

(B)  A  station  is  carried  pursuant  to  the 
specialty  programming  niles  of  the 
Federal  Communications  Commission  in 
effect  on  the  date  of  carriage; 

(C)  A  station  is  carried  on  a  part-time 
basis  where  full-time  carriage  is  not 
possible  because  the  cable  system  lacks 
the  activated  channel  capacity  to 
retransmit  on  a  full-time  basis  aU  signals 
which  it  is  authorized  to  carry;  and 

(D)  A  station  is  carried  on  a 
"substitute"  basis  under  rules, 
regulations,  or  authorizations  of  the 
Federal  Communications  Commission  in 
effect  on  October  19, 1976. 

(ii)  In  computing  the  DSE  of  a  primary 
transmitter  in  a  particular  case  of 
carriage  on  or  after  July  1. 1981,  the 
cable  system  may  make  no  prorated 
adjustments  other  than  those  specified 
as  permissible  "exceptions  and 
limitations"  in  the  definition  of  "distant 
signal  equivalent"  in  the  fifth  paragraph 
of  section  111(f)  of  Tide  17  of  the  United 
States  Code,  as  amended  by  Pub.  L  94- 
553,  and  which  remain  in  force  under 
that  provision.  Two  prorated 
adjustments,  as  prescribed  in  the  fourth 
and  fifth  sentences  of  said  definition, 
are  permitted  under  certain  conditions 
where: 

(A)  A  station  is  carried  on  a  put-time 
basis  where  full-time  carriage  is  not 
possible  because.the  cable  system  lacks 
the  activated  channel  capacity  to 
reti-ansmit  on  a  full-time  basis  all  signals 
which  it  is  authorized  to  carry;  and 

(B)  A  station  is  carried  on  a 
"substitute"  basis  under  rules, 
regulations,  or  authorizations  of  the 


Federal  Communications  Commission  in 
effect  on  October  19, 1976,  which 
permitted  a  cable  system,  at  its  election, 
to  omit  the  retransmission  of  a 
particular  program  and  substitute 
another  program  in  its  place. 

(17  U.S.C  111,  702) 

Dated:  May  7. 1982. 
David  Ladd. 
Register  of  Copyrights, 

Approved 
Daniel }.  Boontin, 
The  Librarian  of  Congress. 

(FR  Doc.  82-13*03  PIM  S-19-S2:  S:«S  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part57 
[A-6-FRL-209»-3] 

Approval  Of  state  Isaued  Rrtt  Primary 
Nonferroua  Smaitar  Ordar  to  tha  Ctiino 
MInaa  Company,  Hurley,  New  Mexico 

agency:  Environmental  Protection 
Agency  (EPA).  . 
action:  Final  approval 

summary:  EPA  today  announces  its 
approval  of  a  first  Primary  Nonferrous 
Smelter  Order  (NSO)  issued  to  Chino 
Mines  Company  (CHINO),  Hurley,  New 
Mexico  by  the  State  of  New  Mexico 
Environmental  Improvement  Board 
(NMEIB)  on  March  2a  1981.  Conditional 
approval  of  the  State  NSO  was 
proposed  by  EPA  on  August  19, 1981  (48 
FR  42064).  The  NMEIB  has  corrected  die 
deficiencies  noted  in  the  proposal  and 
submitted  the  corrections  according  to 
schedule. 

Subsequent  to  the  State's  amended 
submittal,  it  was  brought  to  EPA's 
attention  that  two  provisions  within  the 
State  NSO,  sub-sections  5  (c)  and  (d). 
are  inconsistent  with  the  federal  NSO 
regulations  at  40  CFR  Part  57,  since  the 
sub-sections  would  allow  bypass  of  the 
acid  plant  during  scheduled 
maintenance  and  during  the  phasing  in 
and  out  of  process  equipment.  The 
Agency  is  not  approving  these  two 
provisions  because  they  are  not 
consistent  with  40  CFR  57.304,  which 
prohibits  add  plant  bypass  at  such 
times. 

Today's  action  approves  the  Chino 
Nonferrous  Smelter  Order  for  aU 
provisions  except  sub-sections  5  (c)  and 
(d)  of  the  Order,  on  which  no  action  is 
taken.  The  NSO  except  for  the  two 
noted  sub-sections  becomes  part  of  the 
New  Mexico  State  Implementation  Plan 
by  this  rulemaking. 


EFFECTIVE  DATE:  May  20, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Hepola,  Air  Branch,  EPA,  Region  6, 
at  (214)  767-2742  or  FTS  729-2742. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  20, 1980,  CHINO 
submitted  to  die  NMEIB  an  NSO 
application  for  its  Hurley,  New  Mexico 
copper  smelter.  The  NMEEB  approved 
the  NSO  application  on  March  20, 1981. 
end  submitted  a  complete  NSO  package 
on  April  6, 1981,  to  EPA  for  review  and 
approval. 

The  basic  requirements  for  EPA 
approval  of  a  NSO  are  outlined  in 
Section  119  of  die  CAA  and  EPA 
regulations  at  40  CFR  Part  57.  A 
thorough  disoission  of  the  NSO  and 
EPA's  reasons  for  approving  it  were 
presented  in  the  Notice  of  Proposed 
Rulemaking,  cited  above,  and  will  not  be 
repeated  here.  The  specific  deficiencies 
and  conditions  for  approval,  as 
proposed  in  the  August  19, 19S1,  notice 
are  outlined  below: 

(1)  The  NMEIB  was  to  include  in  die 
NSO  by  November  1, 1981  die  reporting 
and  recoqikeeping  provisions  as 
required  by  40  CFR  57.305(b)  and  57.404 
(b)  and  (c);  and 

(2)  The  NMEIB  was  to  include  in  die 
NSO  the  Research  and  Development 
evaluation  and  reporting  as  required  by 
40  CFR  57.604.  The  NMEIB  submitted  die 
necessary  revisions  as  of  October  14, 
1981.  Based  on  the  Agency's  review, 
EPA  has  determined  that  the  proposed 
conditions  for  approval  have  been  met 
and  is  hereby  withdrawning  conditional 
approval 

However,  the  NSO  regulations  at  40 
CFR  57.301  require  the  smelter  to  use  an 
interim  level  of  sulfur  dioxide  (SOi) 
controls  (acid  plants)  unless  a  waiver  of 
this  requirement  is  granted  under 
Subpart  II  of  die  NSO  r^ations.  A 
smelter  not  operating  under  a  waiver  is 
required  under  40  CFR  57.304  to  treat  all 
strong  gas  streams  '  in  an  acid  plant 
Bypassing  of  strong  streams  around  the 
acid  plant  is  allowed  only  during 
periods  of  malfunctions,  and  during 
start-up  of  the  acid  plant  following 
supplementary  contitjl  system  (SCS) 
curtailment  or  following  scheduled 
maintenance. 

These  two  sections  of  the  NSO 
regulations  were  promulgated  to  carry 
out  the  Congressional  intent  embodied 
in  Section  119(d)  of  die  Act  In  enacting 
this  provision  of  the  Act  Congress 


■  A  "strong"  gu  •trtam  U  a  ■traam  diat  eonlaini 
a  concanlraUoii  of  lulfiir  dk»i«le  that  ia  high  enough 
to  maintain  tha  chemical  raactiona  needed  far 
efficient  operatioa  of  an  add  plant 
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required  the  full  and  efficient  treatment 
of  all  process  strong  streams.  See  45  FR 
42528  ff.25  (June  24. 1980). 

EPA  is  not  approving  two  subsections 
of  the  New  Mexico  NSO  which  would 
permit  acid  plant  bypass  during 
additional  periods  of  operation. 
Subsection  5(c)  of  the  state  NSO  would 
allow  bypass  during  the  "phasing  in  and 
phasing  out"  of  process  and  air  pollution 
equipment  while  5(d)  would  allow 
bypass  during  "scheduled 
maintenance."  See  46  FR  42087  (August 
19, 1981).  If  those  subsections  were  to  be 
approved,  the  NSO  as  a  whole  would 
fail  to  require  full  treatment  of  all  strong 
gas  streams  as  intended  by  Congress  in 
Section  119  and  mandated  by  40  CFR 
57.304.' Because  subsections  5(c)  and 
5(d)  are  inconsistent  with  the  governing 
regulations,  today's  approval  does  not 
include  these  two  provisions. 

Since  no  action  is  being  taken  on 
subsections  5(c)  and  (d)  of  the  Order, 
they  do  not  become  part  of  the  federally- 
approved  NSO.  Accordingly,  for  the 
purposes  of  federal  enforcement,' 
bypass  of  the  acid  plant  during 
scheduled  maintenance  and  the  phase-in 
and  phase-out  of  equipment  will  be 
considered  an  excess  emission  in 
violation  of  the  NSO  and  must  be 
reported  as  such.  Bypass  will  be 
permitted  as  provided  in  subsections 
5(a)  and  (b)  of  the  NSO  and  40  CFR 
57.304. 

Public  CommentB 

Cominents  were  solicited  on  EPA's 
proposed  action  to  conditionally 
approve  this  first  NSO  to  CHINO.  None 
were  received.  Therefore,  pursuant  to 
Section  119  of  the  Clean  Air  Act,  EPA  is 
approving  all  parts  of  the  NSO  but  for 
subsections  5(c)  and  (d)  on  which  EPA  is 
taking  no  action. 

Under  Section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  within  eo  days  of  the  date  of  this 
notice.  This  action  may  not  be 
challenged  later  in  the  proceedings  to 
enforce  these  requirements.  (See  sec. 
307(b)(2).) 

EPA  finds  that  good  cause  exists  for 
making  this  action  immediately 
effective.  The  effect  of  this  action  is  to 
hft  the  State  Implementation  Plan  sulfur 
dioxide  emission  limitation  for  this 
smelter  until  January  1, 1983. 


•When  the  Administrator  promulgated  40  CFR 
67.304.  provisions  to  allow  bypass  during  scheduled 
maintenaoce  and  phase-in/phase-out  periods  were 
rejected  explicitly  for  this  reason.  See  45  FR  42528- 
4253a 

•Today's  action  by  EPA  does  not  affect  the 
validity  of  these  provisions  for  purposes  of  state 
law. 


Pursuant  to  the  provision  of  5  U.S.C. 
605(b).  I  hereby  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  reason  for  this  Ending  is 
that  this  action  only  affects  one  entity. 
In  addition,  this  action  involves  an 
"order,"  rather  than  a  rule  and  therefore 
is  not  subject  to  the  requirements  of  the 
Regulatory  Flexibility  Act  in  any  event. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirements  of  a  Regulatory  Impact 
Analysis.  This  action  is  not  Major 
because  it  only  affects  a  single  source 
and  will  not  have  an  annual  impact  of 
over  $100  million. 

(Sees.  110  and  119  of  the  Clean  Air  Act  (42 
U.S.C.  7410  and  7419)) 

List  of  Subjects  in  40  CFR  Part  57 

Administrative  practice  and 
procedure,  Air  pollution  control.  Metals. 
Research. 

Dated:  April  30, 1982. 
Anne  M.  Gorsucli. 
Administrator. 

PART  57— PRIMARY  NONFERROUS 
SMELTER  ORDERS 

Part  57  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Regulations  is  hereby 
amended  as  follows: 

1.  Part  57  is  amended  by  adding  a  new 
Subpart  J  to  read  as  follows: 

Subpart  J — New  Mexico 

S  57.1000    Nonferrous  Smetter  Order  for 
Chino  Mine*  Company. 

Authority:  Sections  110  and  119  of  the 
Clean  Air  Act  (42  U.S.C.  7410  and  7419). 

§57.1000    Nonferroue  Smelter  Order  for 
CtiJno  Mines  Company. 

(a)  Piu^uant  to  the  Order  Issued 
March  20. 1981  by  the  New  Mexico 
Environmental  Improvement  Board  and 
as  amended  October  9. 1981  in  the 
matter  of  the  application  of  Chino  Mines 
Company  for  a  Primtiry  Nonferrous 
Smelter  Order,  the  following 
requirements  constitute  the  elements  of 
the  NSO.  The  NSO  is  not  effective 
beyond  January  1. 1983. 

(b)(1)  Chino  is  not  required  to  comply 
with  the  provisions  of  the  Air  Quality 
Control  Regulation  ("AQC  Reg.") 
652.A.1  Non-Ferrous  Smelter-Sulfur. 
during  such  period  as  this  regulation  is 
in  effect 

(2)  During  the  effective  period  of  this 
regulation,  all  converter  off-gases 
generated  by  Chino  shall  be  treated  by 


an  acid  plant  except  as  provided  by 
paragraph  5  of  this  regulation.  Chino 
shall  not  permit  cause,  suffer  or  allow 
sulfur  emissions  to  the  atmosphere  in 
excess  of  forty  (40)  pounds  of  sulfur  for 
every  one  hundred  poimds  of  sulfur  fed 
to  the  smelter,  calendar  quarteriy 
average. 

(3)  Except  as  provided  by  paragraph  5 
of  this  regiilation,  the  SO»  in  the  acid 
plant  tailgas  shall  not  exceed  0.065%  by 
volume,  12-hour  running  average  as 
measured  by  the  continuous  monitoring 
equipment  provided  for  in  paragraph  7 
of  this  Regulation.  Chino  may  not  use 
dilution  air  to  meet  this  limitation. 

(4)  Except  as  provided  by  paragraph  5 
of  this  regulation: 

(i)  reverberatory  stack  SOi  emissions 
from  the  smelter  shall  not  exceed  29,592 
pounds  per  hour,  daily  average,  as 
measured  by  the  continuous  monitoring 
equipment  provided  for  in  paragraph  7 
of  this  regulation;  and 

(ii)  fugitive  SOt  emissions  from  the 
smelter  shall  not  exceed  6,350  pounds 
per  hour,  calendar  quarterly  average,  to 
be  measured  by  (A)  calculating  the  total 
amount  of  input  sulfur  for  each  quarter 
expressed  as  SOi  (B)  subtracting  the 
amoimt  of  SOa  captured  as  sulfiiric  acid 
during  that  period,  the  amount  of  SO* 
emitted  from  the  acid  plant  tailgas  and 
reverberatory  stacks,  and  the  amount  of 
sulfur  in  the  slag  produced  during  that 
period  expressed  as  SO»,  and  (C)  then 
dividing  the  result  by  the  niunber  of 
hours  in  the  quarter. 

(5)  Bypassing  of  the  acid  plant  or 
emissions  in  excess  of  those  set  forth  in 
paragraphs  3  and  4  above  shall 
constitute  violation  of  this  regulation, 
unless  such  emissions  result  from  (i) 
equipment  malfunction;  (ii)  the 
unavoidable  startup  and  shutdown  of 
process  and  air  pollution  control 
equipment 

(6)  Chino  shall  report  excess 
emissions  to  the  Division  in  accordance 
with  40  CFR  57.304.  The  Division  shall 
promptiy  transmit  appropriate  copies  of 
said  reports  to  the  Board.  To  the  extent 
that  AQC  Reg.  801  requires  information 
which  is  identical  to  that  required  by  40 
CFR  57.304,  the  Division  shall  promptly 
transmit  appropriate  copies  of  said 
reports  to  the  Board.  To  the  extent  that 
AQC  Reg.  801  requires  information 
which  is  identical  to  that  required  by  40 
CFR  57.304.  compliance  with  AQC  Reg. 
801  shall  be  deemed  compliance  with 
this  paragraph. 

(7)  Pursuant  to  the  provisions  of  40 
CFR  57.305  and  57.404,  Chino  shall:  (i) 
upon  the  effective  date  of  this 
regulation,  begin  continuous  monitoring 
to  measure  SO*  emissions  in  the  add 
plant  tailgas  and  reverberatory  fumaoe 
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process  off-gas,  and  (ii)  by  July  1, 1961, 
begin  continuous  monitoring  of  SO> 
emissions  in  the  captured  and  vented 
fugitive  gases  from  the  reverberatory 
furnace  and  gases  bypassed  around  the 
acid  plant  during  conditions  specified  in 
paragraph  5  of  this  regulation. 
Certification  of  monitors  meeting  the 
performance  specification  as  provided 
in  40  CFR  Part  52.  Appendices  D  and  E. 
shall  take  place,  in  the  presence  of  a 
Division  observer  within  six  (6]  months 
of  the  dates  specified  above.  Chino  shall 
comply  with  all  reporting  and 
recordkeeping  requirements  contained 
in  40  CFR  57.305(b)  and  57.404  (b)  and 
(c). 

(8)  Upon  the  effective  date  of  this 
Regulation.  Chino  shall  operate  its 
supplementary  control  system  in 
accordance  with  the  provisions  of 
Chino's  Supplementary  Control  System 
Operational  Manual  and  40  CFR  57.402. 
Certification  of  monitors  meeting  the 
performance  specification  of  40  CFR 
Part  53  shall  take  place,  in  the  presence 
of  a  Division  observer,  within  six  (6) 
months  of  the  entry  of  the  Regulation.  In 
addition  to  the  requirements  of  40  CFR 
57.402,  Chino  shall: 

(i)  provide  the  Division  with  the  name 
of  the  auditor  (contractor)  performing 
the  quarterly  audit  The  3-month  primary 
calibration  and  quarterly  audits  shedl  be 
performed  by  different  individuals.  The 
audits  shall  be  performed  utilizing 
calibration  equipment  other  than  that 
used  in  the  primary  calibration; 

(ii)  provide  the  Division  with  audit, 
calibration,  and  maintenance 
information  upon  request; 

(iii)  consent  to  be  audited  by  the 
Division;  and 

(iv)  provide  the  Division  with  the  date 
of  purchase  of  the  instruments,  and 
supporting  documentation. 

(9)  Pursuant  to  Section  74-2-15.1D 
NMSA  1978,  Chino  shall  prevent  the 
standards  contained  in  AQC  Req.  201. 
Ambient  Air  Quality  Standards  ("State 
Standards")  and  the  National  Ambient 
Air  Quality  Standards  ("NAAQS").  for 
SOi  from  being  exceeded  within  the 
smelter's  Designated  Liability  Area 
("DLA"),  which  shall  be  defined  as  a 
circle  with  a  center  point  at  the  smelter 
reverberatory  stack  and  a  radius  of  7.5 
miles  and  shall  exclude  any  company 
property  with  no  public  access  lying 
therein.  A  violation  of  the  State 
Standards  or  NAAQS  within  the 
smelter's  DLA  shall  constitute  a 
violation  of  this  Regulation,  unless 
Chino  can  demonstrate  that  such 
violations  were  caused  by  conditions 
excused  as  violations  of  this  Regulation, 
as  provided  in  paragraph  5  of  this 
Regulation,  and  that  it  had  taken  all 
necessary  and  appropriate  actions  to 


avoid  and  minimize  such  violations, 
including  the  operation  of  its 
supplementary  control  system. 

(10)  Chino  shall  conduct  an  active 
program  to  review  the  design  and 
operation  of  its  supplementary  control 
system  as  provided  in  40  CFR  57.402(f). 
During  the  term  of  this  Regulation  and 
as  part  of  the  program  described  above. 
Chino  shall  install  and  operate  a 
minimum  of  two  monitoring  stations  for 
SO]  not  tied  to  the  supplementary 
control  system.  The  sites  for  the 
monitors,  and  a  schedule  for  their 
installation  shall  be  agreed  upon  by 
Chino  and  the  Division.  Chino  shall 
submit  to  the  Board,  with  copies  to  the 
Division,  quarterly  reports  of  the  data 
obtained  detailing  the  results  of  this 
review.  Such  reports  shall  be  due  fifteen 
(15)  days  after  the  end  of  each  calendar 
quarter.  The  Division  shaU.  if  necessary 
require  Chino  to  relocate  any  of  the  S0» 
monitors  and  tie  them  into  the 
supplementary  control  system.  The 
monitors  not  tied  into  the  supplementary 
control  system  must  meet  the 
performance  specifications  of  40  CFR 
part  53.  Siting  criteria  for  monitors 
described  in  this  paragraph  shall 
conform  to  40  CFR  Part  58.  Appendix  E. 
Chino  shall  submit  to  the  Board,  with 
copies  to  the  Division,  the  final  report 
required  by  40  CFR  57.405(b)  no  later 
than  three  (3)  months  following  the 
termination  of  this  Regulation. 

(11)  Chino  shall  meet  the  fugitive 
emission  control  requirements  of  40  CFR 
57.501  through  503  through  completion  of 
the  fugitive  emissions  control 
requirements  of  the  Schedule  of 
Compliance  Order,  issued  to  Chino 
pursuant  to  AQS  Reg.  510.  Fugitive 
Particulate  Matter  Emissions  From 
Nonferrous  Smelter.  Chino  shall 
evaluate  the  impacts  of  the  control 
measures  required  under  the  Schedule  of 
Compliance  Order  on  fugitive  SOa  and 
on  ambient  air  quality  in  the  smelter's 
DLA.  Chino  shall  submit  to  the  Board, 
with  copies  to  the  Division,  a  report  of 
the  data  obtained  detailing  results  of  the 
evaluation  within  six  (6)  months  after 
the  effective  date  of  this  Regulation. 
Chino  shall  either  make  the 
demonstration  contemplated  by  40  CFR 
57.502(a)  or  shall  submit  the  design  and 
study  work  plan  provided  for  in  that 
section. 

(12)  Chino  shall  conduct  the  research 
and  development  program  set  forth  in  its 
Application.  Phase  I  of  that  program 
shall  be  completed  within  six  (6)  months 
after  the  effective  date  of  this 
Regulation.  Phase  II  within  eighteen  (18) 
months  after  the  effective  date,  and 
Phase  ni  within  (30)  months  after  the 
effective  date.  Reports  summarizing  the 
results  of  Phase  I  and  II  shall  be 


submitted  to  the  Board,  with  copies  to 
the  ENvision.  within  one  month  after  the 
completion  of  Phase  10.  Further.  Chino 
shall  provide  for  an  independent 
evaluation  of  the  research  and 
development  program  pursuant  to  the 
provision  of  40  CFR  57.604.  These 
reports  shall  be  submitted  to  the 
Division  and  Environmental  Protection 
Agency  at  least  annually  and,  on  any 
case,  upon  the  completion  of  significant 
stages  of  the  program. 

(13)  At  any  time  during  which  this 
Regulation  is  in  effect,  the  Board  may 
hold  a  public  hearing  respecting  the 
availability  of  technology  sufficient  to 
meet  AQC  Reg.  652.  This  Regulation 
shall  be  terminated  if  the  Board 
determines,  after  notice  and  public 
hearing,  that  the  conditions  upon  which 
this  Regulation  was  based  no  longer 
exist.  If  Chino  demonstrates  that  prompt 
termination  of  this  Regulation  would 
result  in  undue  hardship,  the  termination 
shall  become  effective  at  the  earliest 
practicable  date  on  which  such  undue 
hardship  would  not  result  but  in  no 
event  later  than  January  1, 1983. 

(14)  The  following  documents  are 
hereby  incorporated  as  part  of  this 
Regulation: 

(i)  Supplementary  Control  System 
Operating  Manual  entitled  "Kennecott 
Minerals  Company  Chino  Mines 
Division  Supplementary  Control  System 
Operational  Manual"; 

(ii)  Written  Consent  for  Designated 
Liability  Area  signed  by  I.G.  Pickering, 
Senior  Vice  President— Operations — 
Kennecott  Minerals  Company. 

(iii)  Written  Consent  for  Research  and 
Development  Program  signed  by  I.G. 
Pickering,  Senior  Vice-President — 
Operations — Kennecott  Minerals 
Company;  and 

(iv)  "Proposed  Research  and 
Development  Program"  submitted  by 
Kennecott  Minerals  Company. 

|FR  Doc.  •»-12goe  FUed  S-l»-«2:  8946  un] 
BILUNO  COOE  tMO-SIMI 


40  CFR  Part  81 

[A-3-FRL-2114-4  Docket  NumtMr  107PA-71 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes,  Approval  of 
Rad— Ignation  of  Attainmant  Status 
for  the  State  of  Pennsylvania 

AQENCY:  Environmental  Protection     ' 
Agency. 

ACnOfT.  Final  rule. 

SUIMMARY:  EPA  is  changing 
Philadelphia's  air  ()uality  designation 
under  Section  107  of  the  Clean  Air  Act 
to  "better  than  national  standards"  for 
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sulfur  dioxide  (SOi).  EPA  is  changing 
Philadelphia's  designation  because  no 
violations  of  SOi  standards  have  been 
recorded  in  Hiiladelphia  for  over  three 
years. 

EFFECTIVE  DATE:  This  action  will  be 
effective  on  July  19, 1982  unless 
someone  serves  notice  within  30  days 
that  he  wishes  to  submit  adverse  or 
critical  comments. 

AODftESSES:  Written  comments  should 
be  addressed  to  Mr.  Glen  Hanson  of 
EPA  Region  Ill's  Air  Programs  and 
Energy  Branch  (address  below).  Copies 
of  the  request  for  redesignation  and 
accompanying  support  materials  may  be 
examined  at  the  following  locations: 
U.S.  Environmental  Protection  Agency. 

Air  Programs  and  Energy  Branch. 

Curtis  Building,  eth  &  Walnut  Streets, 

Philadelphia.  PA  19106. 
Pennsylvania  Department  of 

Environmental  Resources,  Bureau  of 

Air  Quality  Control,  200  North  3rd 

Street,  Harrisburg,  PA  17120. 
Public  Information  Reference  Unit,  EPA 

Library,  U.S.  Environmental 

Protection  Agency,  401  M  Street,  S.W., 

Washington.  DC  20460. 
The  Office  of  the  Federal  Register.  1100 

L  Street,  N.W..  Room  8401, 

Washington,  DC  20408. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Raymond  D.  Chalmers  at  the 
address  for  EPA  Region  III  above,  or 
telephone  (215)  597-8309. 
SUPPLEMENTARY  INFORMATION:  Peter  S. 
Duncan,  Acting  Secretary  of 
Pennsylvania's  Department  of 
Environmental  Resources,  requested  on 
December  9, 1981,  that  EPA  change 
Philadelphia's  limited  "nonattainment" 
designation  for  SOj  to  "better  than 
national  standards."  Mr.  Duncan 
requested  this  redesignation  on  behalf  of 
Mr.  William  Reilly,  Philadelphia's 
Assistant  Health  Commissioner  for  Air 
Management  Services. 

EPA  is  approving  Pennsylvania's 
request.  EPA's  basis  for  approving  the 
request  is  that  Philadelphia's  air  quality 
monitors  have  reported  no  violations  of 
SO»  standards  for  over  three  years  (1979 
to  date).  In  addition,  EPA  has 
determined  that  Philadelphia's 
monitoring  network  properly  represents 
the  City's  SO,  levels.  Finally,  EPA  has 
found  Philadelphia's  SO,  monitoring  to 
have  been  conducted  properly  and  the 
data  it  has  generated  to  be  accurate. 

The  public  is  advised  that  this  action 
will  be  effective  60  days  from  the 
publication  date  of  this  notice.  However, 
if  notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  subsequent  notices  will 
be  published  before  the  effective  date. 


One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  announcing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  5  U.S.C.  Section  605(b),  the 
Administrator  has  certified  that 
redesignations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  July  19, 1982.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforpe  its  requirements. 
(See  sec.  307(b)(2)). 


List  of  Subjects  in  40  CFR  Part  81: 

Air  pollution  control  National  parks. 
Wilderness  areas. 

(Sec  107(d),  171(2),  and  301(a)  of  The  Clean 
Air  Act  88  amended  (42  U.S.C  7407(d), 
7501(2),  7801(a))) 

Dated  May  11. 1982. 
Anne  M.  Goraudi, 
Administrator. 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

Section  81.339  of  Part  81  of  Chapter  L 
Title  40  of  the  Code  of  Federal 

Regulations  amended  by  revising  the 
entry  for  City  of  Philadelphia  in  the 
table  entitled  "Pennsylvania — SO,"  as 
follows: 

Subpart  C— Section  107  Attainment 
Status  Designations 

§81.339    Penrwytvenie. 


Pennsylvania— SOi 

Oesignatad  area 

Does  not 

meet  pnmeiy 

•tandards 

Doaanot 

meet 
aeoondaiy 
itandanis 

Cannot  be 
ciaaaifcad 

Beoartian 
national 
•tandarda 

1.  MMropoitan  PNade^Ma  MarsMe  AQCR: 
(A)  Cdy  of  PMkvln^M. 

- 

(FR  Ooc.  82-13582  Filed  5-19-82: 8:45  am] 
BHJJNQ  CODE  WaO-SO-M 


40  CFR  Part  86 

[Docket  No.  A-79-14;  AMS-FRL-2074-4] 

Control  Of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines;  Amendment  to  High-Altitude 
Emission  Standards  for  1983  Model 
Year  Light-Duty  Trucks 

AGENCY:  Environmental  Protection 
Agency. 

action:  Interim  final  rule. 

SUMMARY:  This  action  amends  the  high- 
altitude  emission  standard  for  1983 
model  year  light-duty  trucks  (LDTs  )  by 
extending  into  the  1983  model  year  the 
1982  exemption  for  30  percent  of  each 
manufacturer's  projected  LDT  sales  from 
compliance  with  the  high-altitude 
standards.  This  action  is  being  taken  to 
ease  to  compliance  burden  for  the 
industry  and  should  not  have  a 
significant  effect  on  the  air  quaUty 
benefits  arising  from  the  high-altitude 
regulations.  In  addition,  comments  are 
requested  on  the  appropriateness  of  the 
high-altitude  performance  exemption 


criteria  for  1983  or  later  model  year 
LDTs 

DATES:  These  regulations  are  effective 
as  of  June  21, 1982.  EPA  will,  however, 
consider  comments  on  this  amendment 
received  within  30  days  of  publication  of 
this  notice. 

ADDRESSEES:  Copies  of  material 
relevent  to  this  rulemaking  action  are 
contained  in  Public  Docket  No.  A-79-14 
at  the  U.S.  Environmental  P*rotection 
Agency,  Central  Docket  Section,  (A- 
130),  West  Tower  Lobby.  Gallery  1,  401 
M  Street,  SW.,  Washington,  D.C.  20460. 
The  docket  may  be  inspected  between 
the  hours  of  8:00  a.m.  and  4:00  p.m., 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying  services. 
FOR  FURTHER  INFORMATION  CONTACT 
Maureen  D.  Smith.  U.S.  Environmental 
Protection  Agency,  Office  of  Mobile 
Source  Air  Pollution  Control  (ANR-455), 
401  M  Street  SW..  Washington,  D.C. 
20460,  Telephone:  (202)  426-2514. 

SUPPLEMENTARY  INFORMATION: 

L  Statutory  Authority  and  Existing 
Regulations 

Section  202(f)  of  the  Clean  Air  Act,  as 
amended,  authorizes  the  Administrator 
to  adopt  regulations  requiring  1981  and 
later  model  year  light-duty  vehicles  sold 
at  high  altitude  to  meet  standards  that 
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are  proportional  to  low-altitude 
standards  in  tenns  of  emission 
reductions  from  the  1970  baseline.  On 
October  a.  1980,  EPA  promulgated 
proportional  standards  for  1982  and  1983 
light-duty  vehicles  sold  for  principal  use 
at  high-altitudes.  45  FR  66984.  In  those 
regulations,  EPA  also  extended  the 
proportional  reduction  requirement  to 
light-duty  trucks  (LDTs)  under  its 
section  202(a)  (1)  and  (2)  standard- 
setting  authority.  Those  provisions 
authorize  EPA  to  consider  cost  and  lead 
time  jequirements,  both  in  establishing 
and  amending  rules. 

In  order  to  avoid  high-altitude  model 
availabihty  problems,  EPA  fashioned 
the  rules  to  require  all  vehicles  to  meet 
both  low-  and  high-altitude  standards, 
with  modification,  if  necessary.  EPA 
recognized  two  situations  that  required 
limited  exemptions  from  the  general 
rules  that  light-duty  vehicles  and  trucks 
be  certified  to  meet  both  the  high-  and 
low-altitude  standards.  First,  the  most 
fuel-economic  vehicles  that  generally 
perform  poorly  at  high  altitude  would 
have  difficulty  complying  with 
applicable  standards.  Manufacturers 
that  might  otherwise  have  chosen  to 
remove  these  models  from  both  low- 
and  high-altitude  markets  were  provided 
with  the  opportunity  to  show 
unacceptable  performance  at  high- 
altitude  and  to  receive  £ui  exemption  to 
allow  certification  for  sales  at  low- 
altitudes  only.  This  performance 
exemption  was  made  available  for 
passenger  cars  and  LDTs  based  on 
performance  criteria  derived  by  EPA 
jrom  data  submitted  by  the 
manufactiu-ers. 

Second,  while  EPA  concluded  that 
adequate  lead  time  generally  existed  for 
vehicles  to  comply  with  high-altitude 
standards  beginning  with  the  1982  model 
year,  it  realized  that  the  promulgation 
date  of  the  rule  left  little  time  for  truck 
manufacturers,  especially  those  which 
also  produce  cars,  to  complete 
development  and  certification  for  their 
entire  LDT  fleets  in  1982.  There  was 
some  concern  that  the  numerous  truck 
configurations  to  be  brought  into 
compliance,  as  well  as  the  possible 
limited  resources  of  some  truck 
manufacturers,  would  create  problems 
for  the  truck  manufacturers.  45  FR  66984, 
66991-66992.  Therefore,  EPA  provided  a 
safety  margin  of  one  additional  model 
year  for  each  truck  manufacturer  to 
bring  30  percent  of  its  projected  high- 
altitude  LDT  sales  into  compliance, 
allowing  that  portion  to  be  sold  in  high- 
altitude  areas  to  avoid  possible  LDT 
availability  problems.  The  30  percent 
LDT  sales  exemption  [hereinafter 
"volume-based  exemption"]  was  limited 


to  1982  since  the  additional  year  of  lead 
time  was  expected  to  address  the 
uncertainties  of  timely  1982  LDT 
certification. 

II.  Ford  Petitioa 

Ford  Motor  Company  has  requested 
the  Administrator  to  extend  the  1982 
LDT  exemption  through  the  1983  model 
year  ("Ford  petition")  on  the  basis  that: 
(1)  The  high  cost  of  developing  and 
certifying  unique  high-altitude 
calibrations  for  LDT  configurations  with 
very  low  sales  volumes  at  high-altitudes 
(50-100  units  for  miuiy  vehicle  types  that 
would  not  be  exempted  under  the 
performance  exemption)  is  an  extremely 
cost-ineffective  approach,  which  may 
force  Ford  to  reduce  model  availability 
in  order  to  minimize  the  cost  impact;  (2) 
air  quaUty  improvements  at  high 
altitudes  would  not  be  impaired  since 
Ford  will  make  available  to  its  high- 
altitude  customers  who  purchase  an 
exempt  LDT  a  performance  adjustment 
that  provides  both  acceptable 
performance  and  substantially  the  same 
emission  control  as  a  certified 
configuration;  and  (3)  the  performance 
exemption  criteria  do  not  apply 
appropriately  to  LDTs,  so  that  many 
powertrains  that  were  intended  to 
qualify  for  exemption  (due  to  poor 
performance  under  the  high-altitude 
standards)  must  be  certified  to  meet 
high-altitude  requirements. 

Ford  later  supplemented  its  petition 
with  information  on  the  estimated  cost 
to  Ford  of  complying  with  the  1983 
performance  exemption  criteria. '  Ford 
stated  that  it  would  have  to  spend  an 
additional  $1  miUion  in  development 
and  testing  of  10  new  calibrations,  in 
addition  to  $1  million  in  hardware  costs, 
to  meet  the  1983  requirements.  General 
Motors  Corporation  (GM)  also 
submitted  a  request  to  extend  the 
volume-based  exemption  to  allow  GM  to 
avoid  a  significant  part  of  its 
engineering  development  work, 
contending  it  would  result  in  a  negligible 
effect  on  the  air  quality  of  high-altitude 
cities.* 

EPA  has  considered  the  economic  and 
environmental  impacts  of  denying 
versus  granting  Ford's  petition,  and  has 
decided  that  extending  the  volume 
based  exemption  for  an  additional 


■  Letter  from  Helen  O.  Petraufkas.  Ford,  to  Laizlo 
Bockh,  Acting  Director,  Office  of  Mobile  Source  Air 
Pollution  Control.  EPA.  December  14. 1981;  letter 
from  D.  T.  Weaver,  Executive  Engineer, 
Certificatkm  and  Compliance  Programs.  Ford,  to 
Maureen  Smith.  EPA.  December  21. 1981;  Record  of 
lanuary  19, 19B2  meeting  between  Ford  and  EPA 
representatives  on  Ford  High-Altltiide  LDT  Petition, 
Attachment  1. 

*  Letter  from  T.  M.  Fisher.  Director.  Automotive 
Emission  Controi,  CM,  to  the  Administrator,  EPA. 
December  22, 1961. 


model  year.  (1)  Will  result  in  substantial 
savings  for  the  industry  and  consumers 
at  a  time  when  even  relatively  small 
savings  are  significant;  (2)  will  not 
impair  significantly  high-altitude  air 
quality  improvements;  and  (3)  will  allow 
EPA  the  opportunity  to  investigate  the 
appropriateness  of  the  performance 
criteria  for  LDTs  and  to  revise  them,  if 
necessary.  Therefore,  the  Agency  is 
extending  the  1982  volume-based 
exemption  through  the  1983  model  year 
for  the  reasons  discussed  more  fidly 
below. 

m.  Basis  for  Decision 

A.  Cost  Savings 

When  EPA  extended  to  LDTs  the 
"proportional  reduction"  requirement 
applied  to  1982-83  high-altitude 
passenger  cars,  it  recognized  that  there 
was  a  greater  magnitude  of  technical 
problems  associated  with  LDT 
compUance  than  for  that  of  passenger 
cars.  45  FR  66991  (coL  3).  A  primary 
reason  for  the  greater  difficulty  in 
bringing  all  LDT's  into  compliance  with 
high-altitude  standards  is  that  there  are 
many  more  configurations  of  LDTs  than 
passenger  cars,  each  requiring  a  tmique 
calibration.  TTiis  increases  the  cost  of 
bringing  the  whole  LDT  line  into 
compliance.  Further,  some  LDT 
configurations  may  represent  only  a  few 
himdred  sales  at  high  altitudes,  so  that 
the  cost  of  developing  calibrations  and 
certifying  separate  LDT  configurations 
cannot  be  spread  out. 

Ford  has  stated  that  without  the 
volume-based  exemption,  10  new 
calibrations  must  be  developed  and 
certified  for  sale  at  high  altitudes.  The 
ten  calibrations  will  be  used  on  a  total 
of  10,000  vehicles,  with  individual 
configurations  having  projected  volumes 
as  low  as  50-100  units  at  high  altitudes. 

According  to  Ford,  the  cost  of 
developing  and  certifying  each 
calibration  is  several  himdred  thousand 
dollars  per  cahbration,  resulting  in  a 
total  cost  of  $1  million,  exclusive  of 
hardware.* 

These  development  and  certification 
costs  might  be  more  reasonable  if  they 
could  be  carried  forward  into  future 
model  years;  however,  more  stringent 
low-altitude  LDT  standards  become 
effective  in  the  1984  model  year,*  which 
will  require  new  hardware  calibration 
development  and  certification  programs 
and  prevent  carryover  of  1983 
certification  data.  Thus,  requiring  the 
LDT  manufacturers  to  recalibrate  and  to 


•  Ford  petition,  p.  t  Record  of  January  19, 1982 
Meeting.  Attachment  1. 

*«S  FR  S3734  (September  25. 1980):  40  CFR  80.064- 
9  (19B1). 
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certify  to  high-altitude  requirements 
one-third  of  their  1983  LDT  fleets  that 
will  be  recalibrated  and  certified  again 
in  1984,  imposes  a  substantial 
development  and  testing  burden. 

The  best  approach  for  relieving  some 
of  this  certification  burden  from  LDT 
manufacturers  is  to  continue  the  30 
percent  sales  Tolume  exemption  into 
1983. 

Presumably,  each  LDT  manufactiu^r 
chose  to  exempt  in  1982  those  vehicles 
which  would  be  the  most  costly  to 
certify,  such  as  those  conHgurations 
representing  extremely  low  high-altitude 
sales.  Extending  the  1982  exemption 
would  avoid  the  need  to  undergo  the 
costs  of  certifying  these  LDT 
configurations  for  one  year,  according  to 
Ford,  this  would  save  $1  million.  The 
additional  $1  million  savings  in 
hardware  costs  claimed  by  Ford  results 
in  a  total  of  $2  million  saved  for  1983. 
According  to  Ford,  consumer  savings 
would  be  even  higher.* 

Thus,  the  LDT  manufactiu^rs  would 
not  be  required  to  develop  and  certify 
new  calibrations  that  would  be  applied 
for  only  one  model  year  to  one-third  of 
their  LDTs,  but  instead,  would  be  able 
to  concentrate  their  efforts  on 
demonstrating  compliance  with  1984 
model  year  standards.  This  is  a  more 
efficient  approach,  especially  in  view  of 
the  insignificant  air  quality  effect 
anticipated  &om  extending  the 
exemption,  discussed  below. 

B.  Environmental  Impact 

Emissions  increase  will  be 
insignificant,  due  to  the  relatively  small 
number  of  vehicles  involved  and  the  fact 
that  the  exemption  will  cover  only  one 
additional  model  year.  The  exemption 
will  apply  to  a  maximum  of  30  percent 
of  the  projected  1983  high-altitude  LDT 
sales,  and  since  only  5.5  percent  of 
annual  LOT  sales  occur  in  high-altitude 
areas,  this  constitutes  less  than  2 
percent  of  the  1983  LDT  fleet. 

EPA  expects  that  a  portion  of  the 
LDT's  covered  by  the  exemption  will 
achieve  some  emission  reductions 
through  altitude  performance 
adjustments.  EPA  has  established 
regulations  under  Section  215  of  the 
Clean  Air  Act,  requiring  manufacturers 
to  submit  to  EPA  instructions  for  the 
adjustment  or  modification  of  vehicles 
operated  at  elevations  other  than  the 
altitude  for  which  the  vehicles  were 
originally  designed.*  llie  altitude 


*  Ford  stated  that  consumers  would  not  be 
required  to  cover  the  S2  million  engineering  cost  nor 
the  variable  cost  of  the  unique  hardware  otherwise 
required  on  a  certified  vehicle.  Record  of  January 
19. 1982  Meeting,  Attachment  1. 

*  45  PR  MSU  (October  a.  isao):  40  CFR  Sobpvl  Q 
(1981). 


adjustment  requirement  was  intended  to 
reduce  vehicle  emissions  at  high 
altitudes,  as  well  as  improve  fuel 
economy  and  driveability. 

Although  the  air  quality  improvements 
resulting  from  the  adjustment 
regulations  depend  upon  vehicle  owner 
participation,  EPA  expects  that  many 
exempt  LDT  owners  will  have  the 
adjustments  installed  to  improve  the 
fuel  economy  and  performance  of  their 
LDTs  for  use  at  high  altitudes.  The 
adjustments  are  generally  inexpensive, 
ranging  from  $20  to  $100  (45  FR  66053), 
and  some  manufactiu^rs  make  them 
available  at  no  additional  cost.^  While 
there  is  no  requirement  that  the  high- 
altitude  adjustmraits  reduce  vehicle 
emissions  by  a  specified  amotmt,  the 
adjustments  generally  provide  varying 
levels  of  emissions  improvement  This 
improvement,  albeit  less  than  that  of  a 
certified  vehicle.*  can  be  substantial, 
and  is  obtained  at  a  much  lower  cost  to 
both  manufacturers  and  consumers.* 

C.  The  Performance  Exemption  Criteria 

Ford  asserted  in  support  of  its  petition 
that  the  performance  exemption  does 
not  remove  the  need  for  extension  of  the 
voliune-based  exemption,  since  the 
criteria  for  the  performance  exemption 
do  not  accurately  reflect  actual  LDT 
performance  at  high  altitudes.  In 
particular.  Ford  claimed  that 
consideration  of  vehicle  weight  alone  is 
meaningful  only  for  passenger  cars  in 
determining  performance,  and  that 
loaded,  or  "gross"  weight  must  be 
considered  in  determining  LDT 
performance.  According  to  Ford,  the 
focus  of  the  exemption  criteria  for  LDTs 
should  be  whether  a  loaded  rather  than 
unloaded  truck  would  have  acceptable 
performance  if  calibrated  to  meet  high- 
altitude  standards.'" 

Of  course,  the  applicability  of  the 
passenger  car  performance  criteria  to 
LDTs  would  not  be  an  issue  for  the  1983 
model  year  if  the  volimie  exemption  is 
available  in  1983,  since  the  volume 
exemption  applies  in  lieu  of  the 
performance  exemption.  EPA  does  plan 
to  investigate  this  issue,  however,  since 
the  performance  exemption  would  be 
available  for  1984  and  later  model  LDTs 
required  to  meet  high-altitude  standards. 


'  Ford  has  stated  that  it  will  offer  its  LDT 
performance  adjustment  as  t  no-cost  warranty  item. 
Record  of  January  19, 1982  Meeting.  Attachment  1. 

*  Ford  estimates  that  50-75  percent  of  the 
"certified"  emission  reductioiu  will  be  achieved  by 
the  adjustments. 

*  Ford  has  stated  that  its  adjustment  for  exempt 
LXTTs  would  cost  about  $44  per  vehicle,  and  that  the 
savings  to  consumers  achieved  by  avoiding 
certification  will  exceed  S2  milhon.  Record  of 
January  19, 1962  Meeting,  Attachment  1. 

'"  Ford  petition,  pp.  2-3;  Record  of  January  19. 
1982  Meeting.  AtUchment  1. 


llierefbre,  EPA  requests  from 
manufacturers  and  other  interested 
persons  comments  and  any  data  or  other 
information  relevant  to  the  issue  of 
appropriate  high-altitude  LDT 
performance  criteria.  If  revision  of  the 
performance  exemption  criteria  is 
warranted.  EPA  will  initiate  appropriate 
rulemaking  proceedings. 

IV.  Summaiy  and  DeciaiaB    - 

Since  it  is  possible  that  the 
performance  exemption  criteria  predade 
LDT  manufacturers  from  avoiding  the 
costs  of  hi^-altitude  certification  for 
1983  LDTs  with  unacceptable 
performance  at  hi^  altitudes,  and  m 
view  of  the  high  costs  of  certifying  for 
1983  those  LDTs  that  were  exempt 
under  the  volume-based  exemption  in 

1982,  EPA  beUeves  that  it  is  appropriate 
to  extend  the  volume  exemption  throu^ 

1983.  ThxB  will  avoid  potential  model 
availabihty  problems  at  both  low-  and 
high-altitudes  from  manufacturers' 
efforts  to  minimiae  the  costs  of  1963 
certificaticm  and  the  need  for  LDT 
manufacturers  to  develop  in  1963 
specific  calibrations  that  must  be 
changed  again  in  1984.  There  is  do 
reason  to  believe  that  these  problems 
are  unique  to  Ford,  and  indeed,  it 
appears  that  Ford  has  identified 
problems  shared  by  other 
manufacturers.  (As  noted  earlier. 
General  Motors  has  expressed  support 
for  Ford's  petition.) 

lliis  decision  is  based  in  part  on 
EPA's  concern  that  LDT  manufacturers 
are  being  subject  to  additional  1983 
certification  burdens  due  to  the 
multitude  of  truck  configuratioas 
reqtdring  specific  calibrations.  This, 
combined  with  the  limited  resources  of 
some  LDT  manufactiu^rs,  warrants 
some  relief  fit>m  the  additional  burden. 
A  negligible  impact  on  air  quali^  is 
anticipated  in  view  of  the  lidgh 
probability  that  most  1983  exempt  LDTs 
will  be  adjusted  to  achieve  acceptable 
performance  and  low  emissions. 

V.  Public  Participatioo 

The  Agency  finds  that  good  cause 
exists  for  omitting  as  impracticable  and 
contrary  to  the  public  interest  a  notice  of 
proposed  rulenutking.  This  finding  is 
based  on  the  facts  that  (1)  the  action 
reduces  the  economic  burden  of  the 
emission  regulations  on  the  regulated 
industry,  (2)  negligible  environraental 
impacts  are  anticipated,  and  (3) 
immediate  implementatioD  of  the 
amendments  is  essential  if  it  is  to  be 
utilized  in  time  to  permit  some  cost 
savings  for  the  1963  model  year. 
Certification  for  the  1963  model  year 
already  is  underway  for  many  vehicle 
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lines,  so  that  vehicle  testing  either  is 
imminent  or  has  already  begun. 
Therefore,  proposing  this  amendment  for 
comment  before  allowing  manufacturers 
to  take  advantage  of  the  cost  savings 
intended  by  this  action  would  negate  the 
very  purpose  of  the  action. 

EPA  will,  however,  consider 
comments  on  this  rule  received  within 
30  days  after  pubUcation  of  this  notice. 
In  particular,  EPA  requests 
manufacturers  and  other  interested 
persons  to  submit  comments  and 
information  on  the  appropriateness  of 
the  current  LDT  performance  criteria 
within  90  days  after  publication  of  this 
notice.  If,  as  a  result  of  those  comments, 
additional  changes  to  the  regulations  are 
appropriate,  EPA  will  consider 
additional  rule  changes. 

Please  submit  written  comments  to: 
U.S.  Environmental  Protection  Agency, 
Central  Docket  Section  (A-130),  Attn: 
Docket  No.  A-79-14,  Waterside  Mall, 
West  Tower  Lobby,  Gallery  I,  401  M 
Street,  SW.,  Washington,  D.C.  20460. 
The  docket  may  be  inspected  between 
8:00  a.m.  and  4:00  p.m.,  Monday  through 
Friday.  A  reasonable  fee  may  be 
charged  for  copying  service. 

VI.  Administrative  Designation 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  reduces  the  economic  burden 
of  the  exisitng  regulations  and  will 
result  in  an  annual  e^ect  on  the 
economy  of  less  than  $100  miUion.  Also, 
this  regulation  will  not  result  in 
increased  prices  or  costs  to  consumers, 
industries  or  others,  nor  should  it  have 
adverse  effects  on  competition, 
employment,  investment  or  productivity. 

This  regidation  was  submitted  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291. 

Vn.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.. 

EPA  is  required  to  determine  whether 
a  regulation  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  so  as  to  require 
a  regulatory  analysis.  This  rulemaking 
should  reduce  the  costs  of  compliance 
with  high-altitude  emission 
requirements  for  all  manufactiu'ers  of 
light  trucks.  Therefore,  I  hereby  certify 
that  this  rule  will  not  have  a  signiticant 
economic  impact  on  a  substantial 
number  of  small  entities. 


Dated:  May  17, 1982. 
Anne  M.  Gonucli, 

Administrator. 

List  of  Subjects  in  40  CFR  Part  86 

Administrative  practice  and 
procedure.  Labeling,  Motor  vehicle 
pollution.  Reporting  and  recordkeeping 
requirements. 

PART  86-CONTROL  OF  AIR 
POLLUTION  FROM  NEW  MOTOR 
VEHICLES  AND  NEW  MOTOR  VEHICLE 
ENGINES:  CERTIFICATION  AND  TEST 
PROCEDURES 

For  the  reasons  set  forth  in  the 
preamble,  EPA  amends  40  CFR  Part  86, 
Subpart  A  as  follows: 

In  9  86.083-9,  (g)(2)  is  redesignated  as 
(g)(4):  (g)(2),  (5)  and  (6)  are  added;  and 
(g)(3)  is  revised,  to  read  as  follows: 

§86.083-99    Emission  standanto  for19e3 
and  later  model  year  Nght-duty  trucks. 

***** 

(2)  The  manufacturer  may  exempt 
1983  model  year  light-duty  trucks  from   . 
high-altitude  emission  standards  as  set 
forth  in  paragraph  (d)  of  this  section.  No 
speciHc  justi^cation  for  the  exemption 
need  be  included  in  the  application  for 
certitication.  The  exemptions  may 
include  up  to  30  percent  of  the 
manufacturer's  projected  light-duty 
trucks  sales  for  principal  use  at 
designated  high-altitude  locations  for 
the  1983  model  year.  For  this  purpose, 
the  sales  percentage  will  be  based  on 
sales  projections  for  individual  vehicle 
configurations  to  be  exempted. 
Exemptions  will  cover  individual  vehicle 
configurations,  or  groups  of  vehicle 
configurations,  as  specified  by  the 
manufactiu^r. 

(3)  The  sale  of  a  vehicle  for  principal 
use  at  a  designated  high-altitude 
location  that  has  been  exempted  as  set 
forth  in  paragraph  (g)(2)  of  this  section 
will  not  be  considered  a  violation  of 
section  203(a)(l]  of  the  Clean  Air  Act. 

(5)  No  exemptions  will  be  granted 
under  paragraph  (g)(4)  to  any 
manufacturer  that  has  exempted  vehicle 
configurations  as  set  forth  in  paragraph 
(g)(2). 

(6)  The  sale  of  a  vehicle  for  principal 
use  at  a  designated  high-altitude 
location  that  has  been  exempted  as  set 
forth  in  paragraph  {g)(4)  of  this  section 
will  be  considered  a  violation  of  section 
203(a)(1)  of  the  Clean  Air  Act 

|FR  Doc  az-isn*  FUed  5-l»-82: 8:45  am| 
BILUNQCOOC  85«0-8»-« 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
43  CFR  Public  Land  Order  6246 
[I-15360B,  I-15366A.  1-15380, 1-16825] 

Idaho;  Partial  Revocation  of 
Interpretations  of  Public  Water 
Reserve  Na  107 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  partially  revokes 
five  Secretarial  Interpretations  of  the 
Executive  order  creating  Public  Water 
Reserve  No.  107.  This  action  will  restore 
200.15  acres  to  full  operation  of  the 
pubhc  land  laws  including 
nonmetalliferous  mining.  All  lands 
affected  by  this  order  have  been  and 
will  remain  open  to  metalliferous 
mining. 

EFFECTIVE  DATE:  June  15, 1982. 

FOR  FURTHER  INFORMATION  CONTACT 

Wilham  E.  Ireland,  Idaho  State  Office. 
208-334-1597. 

By  virtue  of  the  authority  contained  in 
Section  204  of  the  Federal  Land  Policy 
and  Management  Act  of  1976,  90  Stat. 
2751;  43  U.S.C.  1714,  it  is  ordered  as 
follows: 

1.  Secretarial  Orders  of  Interpretation 
Nos.  120. 177,  205,  261,  and  264,  dated 
February  10, 1930,  February  15, 1933, 
August  30, 1934,  April  10, 1940  and 
November  23, 1940,  respectively,  are 
partially  revoked  insofar  as  they  affect 
the  following  described  lands: 

Boise  Meridian 

(I-15360B} 

Secretarial  Order  of  Interpretation  #177 

1.  9  S.,  R.  29  E., 
Sec.  7,  SWy4SEy4. 

(I-153fl6A) 

Secretarial  Order  of  Interpretation  iH20 

T.  10  S.,  R.  3  W., 
Sec.  1.  lot  2. 

(I-153a0) 

Secretarial  Orders  of  Interpretation  if 261 
#264 

T.  3  N..  R.  46  E;, 
Sec.  6,  SEy4NWy4. 

(1-16625) 

Secretarial  Order  of  Interpretation  #205 

T  9  S.,  R.  1  W., 
Sec.  31,  NV4NEy4. 

The  areas  described  aggregate  200.15 
acres  in  Owyhee,  Teton  and  Power 
Counties. 

2.  At  7:45  a.m.  on  June  15, 1982,  Uie 
above  described  lands  will  be  open  to 
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operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  7:45  a.m.  on  June 
15, 1982,  shall  be  considered  as 
simultaneously  Bled  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  The  lands  described  in  paragraph  1 
will  also  be  opened  to  location  of 
nonmetalliferous  minerals  under  the 
United  States  mining  laws,  at  7:45  a.m. 
on  June  15, 1982.  The  land  has  been  and 
continues  to  be  open  to  location  of 
metalliferous  minerals  and  applications 
and  offers  under  the  mineral  leasing 
laws. 

Inquiries  concerning  the  lands  should 
be  addressed  to  the  Chief,  Branch  of 
Lands  and  Minerals  Operations,  Bureau 
of  Land  Management,  Federal  Building. 
P.O.  Box  042,  Boise,  Idaho  83724. 
Cany  E.  Canirtfaers, 
Assistant  Secretary  of  the  Interior. 
May  10, 1982. 

|FR  Doc.  n-13714  filed  S-IO-CZ:  MS  am) 
SHXINQ  CODE  4310-(4-M 


43  CFR  PuMc  Land  Order  6247 

fNM-457341 

New  Mexico;  Public  Land  Order  6067; 
Correction 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

summary:  This  document  will  correct  an 
error  in  the  date  of  an  Executive  Order 
referred  to  on  Public  Land  Order  6067  of 
October  28, 1981  (46  FR  81-31230}. 
EFFECTIVE  DATE:  May  20, 1982. 
FOR  FURTHER  INFORMATION  CONTACT. 
Miguel  M-  Martinez,  New  Mexico  State 
Office,  505-988-6211. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  Stat.  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

In  the  notice  published  as  Public  Land 
Order  6087  under  serial  No.  NM-45734 
appearing  as  FR  Doc.  81-31230  (filed 
October  27. 1981).  in  the  October  28. 
1981,  issue  of  the  Federal  Register,  at 
page  53166,  paragraph  1,  line  2  is 
corrected  to  read  "22, 1924  *  *  *"  instead 
of  "22, 1964*  *  *" 
Gatrey  E.  Catnittaats, 
Assistant  Secretary  of  the  Interior. 
May  10. 1982. 

|FR  Doc  82-13731  Filed  S-19-82: 8:45  am] 
BILLma  CODE«3t«-M-M 


43  CFR  PiMc  Land  Order  6248 
(M-042782] 

Montana;  Partial  Revocation  of  Pul>lic 
Land  Order  No.  2924 

AGENCY:  Bureau  of  Land  Management 
Interior. 

action:  Public  Land  Order. 

SUMMAirr:  This  order  partially  revokes  a 
public  land  order  as  to  127.25  acres  of 
land  withdrawn  for  ose  as  a  Forest 
Service  administrative  site.  It  also 
restores  the  land  to  operation  of  the 
surface  and  mining  laws.  The  lands 
have  been  cind  will  remain  open  to 
mineral  leasing. 
EFFECTIVE  DATE  June  15. 1982. 

FOR  FURTHER  INFORMATION  CONTACT. 

Roland  F.  Lee,  Montana  State  Office, 
406-657-6291. 

By  virtue  of  the  authority  vested  in  the 
Secretary  of  the  Interior,  by  Section  204 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  90  StaL  2751; 
43  U.S.C.  1714,  it  is  ordered  as  follows: 

1.  Public  Land  Ordpr  No.  2924  dated 
January  30, 1963,  which  withdrew 
certain  land  for  an  administrative  site,  is 
hereby  revoked,  in  part  insofar  is  it 
affects  the  following  described  lands: 

Principal  Meridian 
T.  6  S..  R.  16  W., 
Sec  1.  lot  4  and  WViSWV*. 

The  area  described  contains  127.25 
acres  located  in  Beaverhead  County. 

2.  At  8  a.m.  on  June  15, 1982.  the  above 
described  lands  will  be  opened  to 
operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  provisions  of  existing 
withdrawals,  and  requirements  of 
applicable  laws.  All  valid  applications 
received  at  or  prior  to  8  a.m.  on  June  15, 
1982,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  order  of  filing. 

3.  The  public  lands  described  above 
will  be  open  to  mineral  location  under 
the  mining  laws  at  8  a.m.  on  June  15, 
1982. 

The  lands  have  been  and  continue  to 
be  open  to  applications  and  offers  under 
the  mineral  leasing  laws. 

Inquiries  concerning  the  lands  should 
be  addressed  to  the  Chief.  Branch  of 
Lands  and  Minerals  Operations,  Bureau 
of  Land  Management  P.O.  Box  30157, 
Billings,  Montana  59107. 
Carrey  E.  Cairuthflvs, 
Assistant  Secretary  of  the  Interior. 
May  10, 1982. 

(FK  Doc.  82-13732  Piled  S-1»-8K  8:45  am| 
MLUNG  CODE  4310-M-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  64 
[Docket  No.  FEMA  630SI 

List  of  Cotnmunitiea  EHgit)te  for  ttw 
Sale  of  Insurance  Under  the  National 
Rood  Insurance  Program 

AGENCY:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

SUMMARY:  This  rule  lists  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIP).  These 
communities  have  applied  to  the    . 
program  and  have  agreed  to  enact 
certain  flood  plain  management 
measures.  The  communities' 
participation  in  the  program  authorizes 
the  sale  of  flood  insurance  to  owners  of 
property  located  in  the  communities 
listed. 

EFFECnvE  IMTE:  The  date  listed  in  the 
fifth  column  of  the  table. 

ADDRESSES:  Flood  insurance  policies  for 
property  located  in  the  communities 
listed  can  be  obtained  from  any  licensed 
property  insurance  agent  or  broker 
serving  the  eli^ble  community,  or  from 
the  National  Flood  Insurance  Program 
(NFIP)  at  P.O.  Box  34294.  Betbesda, 
Maryland  20034,  Phone:  (800)  638-8620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  E.  Sanderson,  Chiet  Natural 
Hazards  Division.  (202)  287-027a  500  C 
Street  Southwest  Donohoe  Building. 
Room  505,  Washington,  DC  20472. 
SUPPLEMENTARY  INFORMATION:  The 
National  Flood  Insurance  Program 
(NFIP).  enables  property  owners  to 
purchase  flood  insurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
return,  communities  agree  to  adopt  and 
administer  local  flood  plain 
management  measures  aimed  at 
protecting  lives  and  new  construction 
from  future  flooding.  Since  the 
communities  on  the  attached  list  have 
recently  entered  the  NFIP,  subsidized 
flood  insurance  is  now  available  for 
property  in  the  community. 

In  addition,  the  Director  of  the  Federal 
Emergency  Management  Agency  has 
identified  the  special  flood  hazard  areas 
in  some  of  these  communities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  flood  map,  if  one 
has  been  published,  is  indicated  in  the 
sixth  column  of  the  table.  In  the 
communities  listed  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973,  as 
amended,  requires  the  purchase  of  flood 
insurance  as  a  condition  of  Federal  or 
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federally  related  financial  assistance  for 
acquisition  or  construction  of  buildings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  delayed 
effective  dates  would  be  contrary  to  the 
public  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  of  Domestic  Assistance 
Number  for  this  program  is  83.100 
"Flood  Insurance."  This  program  is 


subject  to  procedures  set  out  in  OMB 
Circular  A-95. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director.  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  community's  status  in  the 


NFIP  and  imposes  no  new  requirements 
or  regulations  on  participating 
communities. 

PART  64— COMMUNITIES  ELIGIBLE 
FOR  THE  SALE  OF  INSURANCE 

List  of  Subjecto  in  44  CFR  Part  64 

Flood  insurance,  Flood  plains. 

Section  64.6  is  amended  by  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 

In  each  entry,  a  complete  chronology 
of  effectve  dates  appears  for  each  listed 
community.  The  enby  reads  as  follows: 


1 64.6    List  of  eligible  communities. 


state  and  county 


Location 


Community  No. 


Effectiva  dates  o<  authoriMion/caneellation  o( 
sale  ot  fkxid  Inaurane*  in  oonMTHinity 


Special  flood  ttazard  area  identitied 


Arkansas:  AsNoy 

Rofida  Lake 

lilinots: 

Williamson 


Douglas 


Indiana:  Porter .. 
Kansas:  Riley .... 
Maine: 

Yoik 


Cumberland.. 
Oxtord 


Massachusetts:  Suffolk.. 


Michigan: 

Camoun 

Ingham __ 

Minnesota:  SwiW- 
Missouri: 

Harrison.. 

Clinton „_ 

New  Hampshira: 

Cheshire 

Coos.. 

I^ew  Jersey:  Bergen 

I4ew  York: 

Erie 

Cayuga 

North  Carolina: 

Pitt 

Johnston 

Ohio: 

Ottawa _____ 

Ottawa 

Pennaylvania: 


Bt* 

Cumberland 

Rhode  Island:  ProvMerwa.. 

Texas: 

Bee 

Dalles  and  Tarrant 

Travis _, 

Wisconsin: 

Racine 

Barron 


Colorado:  Mesa.- 
Illinois: 

Dupage... 

Madison.. 


Kansas:  Lyon- 


Washington.„ 
Lunv)ansno« 


Hamlxjrg.  city  o< -. 

Unincorporated  areas . 


Johnston  City,  dty  of  .... 

Tuscola,  dty  of .. 

Unincorporated  areas .. 
Unincorporated  areas . 


Limington,  town  of.. 
Naples,  town  of .. 


Waterford.  town  of. 
Boston,  city  of 


■Marshall,  dty  of 

WWiamston.  dtyot.. 
Appleton,  dty  ol. 


Bethany,  dty  of 

TrinAte,  dty  of 

Roxbury,  town  ol 

Lancaster,  town  d  _.... 

Bogota,  borough  ct 

Oarence,  kwm  of 

Weedsport,  village  of  _ 


FarmvWe,  town  of.... 
SmithfieM,  town  of... 


Elmore,  village  of 

Oak  Harbor,  village  of 

Cranberry,  township  of. 

Greenfiekj,  townst^)  ol. 

North  MMdleton,  township  < 
Pawtucket,  dty  of 


Unincorporatad  areas .._ 

Grand  Prairie,  dty  ol 

Unincorporated  i 


Unincorporated  i 

Rne  Lake,  city  ol 

Colbran,  town  of 


Unirxx)rporated  areas .. 

do 

Inloredosia,  village  ol— 


UnlrKxyporated 
Americus,  dty  of 


050005B.. 
120421B... 

170718d.. 

170195C... 


Apr.  1,  1981,  suspension 
„....do 


1804258.. 
2002988.. 


230152C.. 

2300S0B.. 

230343A_ 
2S0286C.. 


2600538.. 
260094B.. 
2704668.. 

2901 54B.. 
2g0S10A_ 

3301 72A.. 
33S277B_ 

3400218.. 

360232B.. 
360132B„ 


37oigoe_ 

3701408- 


3906108-.. 
3904338..- 

4212178... 
421388A.-. 
4203678-.. 
440220 — 


4800S68- 


4854728. 
4810268- 


5503478.. 
5S0016C.. 


0601168- 


1701978. 
1704368. 


ITOSITC- 

1706868. 
200202A- 


..do.. 


-do.. 


do 

do 


.'..jdo. 


..da- 
-.do.- 
...do... 

...do... 
...do.. 

...do... 
..dOi.. 

...da.. 

-do.. 
...do... 

..do.. 
..xJo-. 

..do-. 
-do... 

.-do-. 
..do.- 
...do... 
...da- 


..do.. 


./to. 


..do.. 


..do.. 


..do.. 


Apr.  IS,  1962,  suspension  withdrawn.. 
_..A) 


.do- 


.4lO- 


..de.. 


Baileyvllle,  town  of .. 
Hanison.  town  ot.-. 


2303048. 
2300498. 


,..do... 


Il«ay  17.  1974  tfid  Oct  10,  1975. 
liilay  26. 197& 

June  28,  1974,  Apr.  2.  1976.  and  Sept  26, 

1979. 
Nov.  30,  1973.  July  9.  1976  and  Sept  12. 

1980. 
Apr.  14,  1978. 
Feb.  IS.  1974  and  Nov.  22.  1977. 

lylay  31.  1974,  Oct.  22.  1976.  W)d  Aug.  10, 

1979. 
Aug.  9,  1974  and  imar.  11,  1972. 
Feb.  14,  1975. 
Nov.  2^  1974,  Feb.  11,  1977,  and  June  7, 

1977. 

May  3,  1974  and  June  4,  1976. 
IMay  3,  1974  and  July  30,  1976. 
Nov.  16.  1973  and  Dilay  14,  1976. 

Jan.  23.  1974  and  Jm  2,  1976. 
Feb.  7,  1975.      * 

Feb.  14,  1975. 

Apr.  13.  1973.  July  1,  1974,  and  Dae.  1^ 

1975. 
Iblay  3,  1974  and  Feb.  27,  1976. 

July  16,  1976. 

June  7,  1974  «)d  June  25,  1976. 

Apr.  12.  1974  wtd  June  25,  1976. 
Oct  29.  1976. 

Oct  18,  1974  and  July  11, 1975 
Mw.  1,  1974  wtd  Apr.  16,  1976. 

Sept  20,  1974  and  Apr.  30,  1976. 
Feb.  14,  1975. 

July  26,  1974  and  May  26,  1976. 
July  16,  1971.  July  1,  1074  wid  June  11, 
1976. 


Oct  18.  1974  and  Aug.  le.  1977. 
July  6,  1973  and 'Sept  Vt,  1976. 
Mar.  7,  1978. 

May  20,  1977. 

Dec  7,   1973,  July  30.   1976  and  Mw.   16, 

1979. 
Aug.  30, 1074  and  Dae  26. 107& 

May  13.  1977. 

Jan.  31. 1975  and  Oct  1.  1976. 

Jan.  0.  1974,  Apr.  30.  1976.  and  Aug.  17, 

1979. 
Apr.  22.  1977. 
Apr.  16,  1976. 


Jan.  24.  1974. 

June  21. 1974  and  Now.  12, 1976. 
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S<ii*  and  county 


Michigan: 

Kalamazoo.. 


Ingham. 
Minnesota: 
Rica 


I  lonnopm.., 
Winona..... 


Mesouri:  Caia 

Nebraska:  Dakota- 
New  Hampshira: 
Rocl(ingh«m_ 

Do 

Do 

New  Jersey: 
Burington.. 
Hunlanloa. 


MonmoulliM 


Hunterdon  .. 
NewYodc 

Oswego — 

Ontario ... 

Monroe . 

Ulster 

RocMand.. 

Orange . 

Oswego- 
Ohio:  Wood... 


Oklahoma: 
Le  Flora.. 


Cherokee... 

Sequoyah... 

Do 


Pannsylvania:  Ftyetla.. 
Vermont  Waahinglorv- 
Wgmia:  Washingloa... 

Washington  KMItas 

West  Vtrginia: 


Da. 


Wisoonsin:  Rock.. 


Alatiama:  TuacalDOsa 

Pennsylvania;  Montgomery  _ 


North  Dakola:.J 


McKenzie. 

Cass 

Missouri: 

Ovk 


Virginia:  Giles.. 


Washington:  CMt. 


Minnesota:       ' 

FMmore  and  Oknatad.. 
Polk. ..—..............— 


Nevada:  Lyon.... 
Ohio:  AsNand. 
Pennsylvania:... 
Cokjmljia... 


Beaver.. 


Michigan:  Lapeer.. 
Kansas:  Marshall.. 
Wa 


Do 


Charteston.  townsNp  ol.. 


Omdas,  city  ol 

Medkdne  Lake,  dty  ol.. 

St  Charles,  dty  of 

Unincorporatad  4 


Ca>nmi%Na 


Unincorporated  areas .. 


Epping.  town  of 

Hampton  Falls,  town  ol. 
Raymond,  town  of „ 


Bordentown,  township  d.. 
Tewksbury,  township  of., 
rmon  FaKs,  txirough  o(„ 

Union,  township  of.... 


Fulton,  city  of.. 
Geneva,  tityol.. 


Mendon,  town  of _. 

I4ew  Ptatz.  village  of .. 
Pomona,  village  of... 

Tuxedo,  town  ol , 

Voleny,  town  of 

Portage,  village  of .. 


260426A„„ 
2e0095A-.„ 

2704(nA„. 

270680A 

270531B— . 

2907838 

310«29B 


Effective  dates  of  authoiization/cancalalion  of 
aale  of  ftood  Inaurtee  in  community 


..xto. 
-4to.. 


-At. 


jta.. 


3301 29B. 
3301338- 
330140B- 


3400688.. 
3405168- 
3403180- 


3402428 

3606498 


3604238- 


3815448.- 
3606888-. 

3606318.- 

390754A-. 


Howe,  town  ol 

Hulbert  town  o( 

Moffett,  torn  of 

Mukkow,  town  of.-. 

Peny.  township  of . 

Waterbury.  village  of - 

Bnstol,  dty  ol 

Kittitas,  townol.. 


Bele,  town  of.. 


Marmet,  town  of 

Edgerton.  dty  of _ 

Tuscatoosa,  city  of 

Biyn  Athyn,  borough  of .. 


400091 A 

4000368. , 

400196A 

4001978 

42ie34A— . 

5001238 

5100228 

5300988 


540071 C 

5400798 

5503658 

010203A 

42ie99A 


.Jo.. 


_A>... 

-do-. 


— do- 

.-A>_ 
— do- 


Speciri  aood  hazanl  area  idarMad 


July  25.  1975. 
Aug.  27.  197V. 


Oct  25. 1974. 

Dec  17. 1976. 

M^f  24. 1974  and  Apr.  4. 197S. 

Mar.  14. 1978.  ^ 

June  28.  1977. 


July  19,  1974  and  No*.  IS.  1977. 
Dec  6. 1974  and  June  11. 1978. 
Aug.  9. 1974  and  Ji^  &  197& 


.4)0- 


_do„ 


..do-. 


-do. 


.JlO- 


-A>-. 


_do-. 


.jdo. 


Watlord,  dty  ol 

Brianwood,  city  of... 


Uninoorporaled  areas. 

4|0 _.._„ 

...Jta. 


Vancouver,  city  of.. 

ChatfieM,  city  ol 

Fisher,  dty  of 

I  III  III  ^1  ■■>  II  I  II  i 

unmoorporau 

.:...do 

Jackson,  township  of- 
Hanover.  township  of.. 
Lapeer,  township  of  — 
WatenMe.  dty  of 

Millon.  town  of 


360344A- 


38065tNew. 


290792A.. 


290280A 

5100678 


5300278.- 


270125 

270366A 

32a029A 

390759A 


-dou 
-do- 


-do- 


-do_ 


-do. 


-4fO... 


-AMm.  8. 1974  and  June  25. 1976.- 
-Jo 


-do- 


-do. 


--do- 


Apr.  28,  1982,  suspension  adlhdrawii 

Mar.   10,   1978,  emergency,  Feb.  17.  iOBZ. 

re^jlar,  Feb.  17,  1982,  auapended,  Aprl  Z 

1982.  reinstated. 


Apr.  2,  1982.  emergency. 
— do — 


June  28. 1974  and  Mar.  19. 1976. 
June  28,  1974  and  Juie  11,  1978. 
Apr.  It.  1974.  Apr.  23.  1978.  and  Oac 

197& 
May  11.  1973  and  Aug.  1. 1978. 


31. 


Oct  18.  1974  and  Nov.  28,  1975, 
May  17. 1974  and  SapL  ia  1976. 


Apr.  12. 1974  fitov.  28, 1976. 

Jaa  24.  1975. 

Mar.  IS.  1974  and  Jtiy  30.  1978, 

Apr.  12.  1974. 

No*.  1. 1974  and  Jine  11. 1978, 

Apr.  18. 1975. 


July  2.  1978. 

Apr.  12. 1874  and  Aug.  20.  1976, 

July  16.  1976. 

June  28,  1974  and  Sept.  17. 1978, 

Dec  13. 1974. 

May  to.  1974  and  Mar.  26.  197& 

June  14. 1974  wd  Apr.  16^  1976l 

Mar.  1.  1974.  Apr.  2S.  1975  and  Oct.  31. 

1975. 
ApA  It  1974  and  June  11.  I976i 
Dae  17, 1973  and  June  4.  1976, 
Oct  24. 1975. 
Dae  20. 1974. 


Apr.  6. 1982.  emergency- 
— .Jo 


421552.. 


421223A.. 
26043SA. 
200556... 


Roy,  city  of.. 


S30294A.. 
5302628. 


June  15.   1961. 
suspended,  Apr.  9. 


Oct  24.  1973. 

regular,  June  IS,  1961 

198Z  reinstated 
June   2,    1972,   emergency   Aug.    17,    1981, 

regular,  Aug.  17.  1961,  suspended,  April  16, 

1962,  reinstated. 


Apr.  15,  1982,  emergency.. 
Apr.  21,  1982,  emergency. 


Apr.  20,  1962,  emergency 

.do - 


Apr.  26,  1962,  emergency. 
do 


Aug.  13. 1978. 
Aug.  Z  1974. 
Jan.  31,  1978. 
Feb  10.  1978. 

(}ec  13.  1982 

Sept  6,  1974  and  Oct  1. 1978, 

Apr  15.  1977. 

Aug.  29,  197S 

Dec  3, 1978  and  Feb.  17, 198^ 

Apr.  26.  1962.  emergency.  Apr.  26,  198a  July  18,  1975,  June  21,  1977  a 

198a 


..do. 


-do... 


Apr.   26,   1982,  emergency,  Apr    26,   1982, 


Junes,  1979. 


Sept  15,  1981. 

Oct  13,  1981. 

Au»  2,  1974  and  Mar.  5,  197& 


Aug.  2, 1974  and  Nov.  14.  197S, 


15. 


L^""°1"'  5,**?**  '"»"^«n^  Act  of  1968  [title  XUI  of  the  Housing  and  Urban  Development  Act  of  1968);  effective  Ian.  28.  1969  f33  FR  17804. 
Nov.  %  1968).  as  amended  42  U.S.C,  4001-1128;  E.O.  12127.  44  FR  19387;  and  delegation  of  authority  to  the  Associate  Director,  State  and 
Local  Programs  and  Support) 

Issued:  April  30, 1982. 
Lee  M.  Thooias, 

Associate  Director,  State  and  Local  Programs  and  Support 

|FR  Doc.  BZ-13SU  Filed  5-19-82:  8:45  am]  • 
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44CFRPart«4 

(Dodnt  No.  FEMA  63061 

List  Of  Communities  Eligible  for  the 
Sale  of  Insurance  undir  tlie  National 
Flood  Insurance  Program 

agency:  Federal  Emergency 
ManagemenWAgency. 

action:  Final  rule. 

summary:  This  cnle  Hats  communities 
participating  in  the  National  Flood 
Insurance  Program  (NFIPl  and  eligible 
for  second  layer  insurance  coverage. 
These  conununities  have  appKed  to  the 
program  and  have  agreed  to  enact 
certain  flood  ptain  management 
measures.  The  communities' 
participation  in  the  regslar  program 
authorizes  the  safe  of  flood  insurance  to 
owners  of  property  located  in  the 
conmiunities  Usted. 

EFFECTIVE  DATES:  The  date  listed  in  the 
fourth  column  of  the  table. 
ADDRESSES:  Fbod  insurance  policies  for 
property  located  in  the  commimities 
listed  can  be  obtained  from  any  licensed 
property  iasorance  agent  or  broker 
serving  the  eligible  conununity,  or  from 
the  National  Flood  Insurance  Program 
(NHP)  at.-  P.O.  B»»x  34294.  Bethesda. 
Maryland  20034.  Phone:  (800)  638-6620. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Richard  E.  Sanderson,  Chief,  Natural 

§64.6    Ust  Of  eligible  communities. 


Hazards  Division,  (202)  287-0270.  500  C 
Street  Southwest.  Donohoe  Bail(fing. 
Room  505.  Washington.  D.C.  20472. 

SWPLSMCMTAMV  MFORMATWN:  The 

National  Flood  Insurance  Program 
(NFIP),  enables  property  owners  to 
purchase  flood  faisurance  at  rates  made 
reasonable  through  a  Federal  subsidy.  In 
retucov  rnmmunities  agree  to  adopt  and 
administer  local  flood  plain 
managfiment  measures  aimed  at 
protecting  Irves  and  new  construction 
from  future  flooding.  Since  the 
communites  on  the  attached  list  have 
recently  entered  the  NFIP.  Subsidized 
flood  insurance  ia  now  available  for 
property  in  the  community. 

In  addition,  the  Director  of  the  Federal 
Emeigeucy  Management  Agency  has 
identified  the  special  flood  hazaid  areas 
in  some  of  these  commnnities  by 
publishing  a  Flood  Hazard  Boundary 
Map.  The  date  of  the  need  map,  if  one 
has  been  pubhshed,  is  indicated  in  the 
fifth  column  of  the  table.  In  the 
commmiities  Ksted  where  a  flood  map 
has  been  published.  Section  102  of  the 
Flood  Disaster  Protection  Act  of  1973.  as 
amended,  requires  the  purchase  of  flood 
insurance  a&  a  coadition  of  Federal  or 
federally  related  financial  assistance  for 
acquisition  or  coastruction  of  buiFdings 
in  the  special  flood  hazard  area  shown 
on  the  map. 

The  Director  finds  that  delayed 


effective  dates  would  be  contrary  to  the 
puUic  interest.  The  Director  also  finds 
that  notice  and  public  procedure  under  5 
U.S.C  553(b)  are  impracticable  and 
unnecessary. 

The  Catalog  ef  Domestic  Assistance 
Number  for  tUs  program  is  83.100 
"Flood  insurance."  This  program  is 
subject  to  procedures  set  out  in  OMB 
Circular  A-95. 

Pursuant  to  the  provisions  of  5  UAC. 
605(b),  the  Associate  Director,  St^e  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  sjgn£Bcant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice 
stating  the  commimity's  status  in  the 
NFIP  and  ioiposea  no  new  requirements 
or  regulations  on  participating 
communities. 

PART  64— COMMUNITIES  ELIGIBLE     . 
FOR  THE  SALE  OF  INSURANCE 

List  of  Subjects  in  44  CFR  Part  84 

Flood  insurance.  Flood  plams. 

Section  64.6  is  amt»nHpr|  l)y  adding  in 
alphabetical  sequence  new  entries  to  the 
table. 

In  each  entry,  a  complete  dironology 
of  effective  dates  appears  for  each  listed 
community.  The  entry  reads  as  follows: 


Stale  and  county 


Alabama:  Macon  County  _ 

Ariiansas: 

AsNey  CouMy 

Hempstead  County^.. 
Drew  Coumy.. 


Jackaon  County.. 

Connecticut 

Middlesex  County 

Toitand  County _. 

Fkxida:  Lalta  County _. 

Georgia:  Broolu  Cotinty_ 


McHanry  County 

WWamson  County.. 
Douglas  County 


Porter  County 

S^e^by  County 

Kansas:  Riley  County 

Massactiusstts:  Sitfloft  County. 
Mame: 

Yorii  Coanly.. 


Cumbartwd  County. 
CumtMriand  County. 
Oxford  County.. 


Cilwun  County .. 
Infl^wn  County.. 


Minnesota:  Switt  County... 

Missourt    '" 

Harrison  County 

Nodaway  Courtly 

Clinton  County 

fcl  II  ,«a.    ^*  -  -  -  - 

PW  County.. 


Johmion  Coiffify.. 


N«w  HampgWra.  OmNt*  County- 
Htm  Jmw9f-  8«rgan  County 


LocMOA 


Mfecon  CovMy  ■» 

I  lU'i'Aurgk  citysf„. 
Hopo,  city  of.....».» 
Montlcieao.  city  of » 
Nsw^Kvt,  dty  ol ........... 

Dtirftgni,  cny  o»  m 

Tolland,  dty  of 

lake  Couily  > 

Oulman.cl^ol 

Holiday  HRs.villagaal. 
Johnston  City,  dty  ol ». 
Tuscola,  dty  o( 

Porter  County  '. 

SMbyviNa.  dt»«f 

FWey  County  ■ 

Boaton,  ctty  f^ 

Lirranglon,  trxwi  ot« 

Naples,  town  ol 

New  Gloucester,  town  of ... 
Waterlord,  town  ol 

MarshAdtyol 

WWiamslon.  dty  ol 

Appleton,  dty  ol 

Bethany,  city  ol _ 

Bunir<gton  Junction,  dty  ol... 
TrimWe,  dty  of ■ 

Farmville,  town  ol 

SiiiiUiNelJ,  town  of.. 

Roxtuty.  lownol 

Bogota,  borough  of.. 


C&iTwnurt^t  No. 


010148 

050005 

050067 
060074 
0S01O3 

090185 
090171 
12042T 
130015 

170936 
170718 
170199 

180425 
180236 
200298 

2S028S 

230152 
230050 
230201 
230343 

260053 
260094 

270468 

290154 
290740 
290510 

370190 
370140 
330172 
340021 


750529  emergency,  820401  regular.. 


741018  emergency.  820401  regular  _ 
7S0703  emergency,  820401  regulw.. 
750403  emergency.  820401  regular.. 
750620  emergency.  820401  regular. 


750715  emergency.  820401  i 
750529  emergency.  820401 
781221  emergency,  820401  regular. 
731226  amergancfc  820401  i 


770808  emergency.  820401  regular.. 
750725  amergancyi  82040t  wgMr.. 
751017  emergency.  820401  regular. 

750905  emergency,  820401  regular.. 
750414  amergwicy.  820401  ragiriar. 
750623  emergency.  820401  regUlw. 
76077  emergency,  820401  ragulw_ 


7O061S  —eiguMyi  820401  i 
750708  emeivarcy;  820401 1 
760407  emergency,  820401  regular. 
751212  emergency,  820401  regular 

750513  emergency.  820401  regular.. 
750724  emergency.  82040  i  regul«. 
730128  emergency,  820401  reguUr.. 

750619  emergency.  820401  regular. 
760726  emergency,  820401  ragulw. 
760503  emergency,  820401  regular.. 

741015  emergency.  820401  regular.. 
750120  emergency,  820401  regular.. 
801 1 10  emergency,  820401  ragute.. 
750707  emergency,  820401  regular. 


780106 

740517 
740123 
780521 
731116 

741129 
760131 
780686 
740329 

780428 
740028 
701130 

780414 
781217 
740215 
7*l-»t 

740531 
740000 

reoMi 

760214 

740814 
740503 
731116 

74mS3 
760711 
750207 

740412 
761020 
750614 
740531 


Federal  Register  /  Vol.  47.  No.  96  /  Thursday.  May  20.  1982  /  Rules  and  Regulations 


21801 


SMS  and  oouniy 


NewVortc 

Erie  Cowity 

Cayuga  County 

Ohio: 

OOamCouity 

Do 

Oregon; 

■iacltaon  County 

Wastiinglon  County. 

PennsylvaniB: 

Bodar  County 

BWr  CoiMy 

Cumtwfland  Coun^. 

Texas: 

BeeCoiaity.. 


Traw  Cotnty 

Wscoosin; 

Racine  Cbunty 

Banon  County 

New  Yortt  Mbwiy  County.. 

Colorado:  IMeta  County 

INvns: 

Du  Page  County 

Madsoo  County 

Morgan  County 

llluwis.  MM  County 

Kansas:  Lyor  County 

kteme: 

Wasiinglon  County 

Cunit>ertand  County 

lulichigan: 

Kalafflazoo  County 

Ingtiani  CSounty 

lAnnesola: 

Olmsted  County 

Rice  County 

Hennepfi  County 

Winona  CD«*ity..___ 

Missourt  Cass  County 

Nebraska: 

Dakota  County 

Lancaster  County 


Ctafer<c8,  town  of 

Weedsport  vMage  d.. 


CommunNyNo. 


Elmore,  village  oi 

Oak  Harbor.  v«age  oL. 


Jackson  County ' 

North  Plains,  dty  of.. 


Rockingham  County.. 
Rockingham  County- 
Rockingham  County- 

New  Jersey: 

Bwfnglcn  Cowity 

Monmouth  County 

Hunterdon  County 

Monmouth  County 

Hunterdon  County.__ 

New  York: 

Oneida  County 

Oswego  Oounty 

Ontario  County 

MonnM  County 

New  York: 

Madoon  County 

Ulster  County 

Rocktend  Ccuity 

Orange  County 

Oswago  Couity 

Ohio  Wood  County 

Oklahoma: 

Leflore  Oounty.. 


Ctwrokea  County 

Creek  County __. 

Sequoyah  County  ._„ 
Sequoyah  County  ...„ 
Pennsytvama:  Fayette  County. 
Virginia.  Indepanden)  County- 
Vermont 

Washington  County _ 

Washington  County. 
Washington:  Kittitas  County. 

Wisconsin:  Rock  County 

West  Viroinia: 

Kanawtia  County 

Kanawtia  County 

Fayette  County 

Lewis  County 

Tota>-M. 


Cranberry,  lownsh*)  of 

Greenfiekl,  townsh^j  of 

North  Middieton.  township  of. 


Bee  County '... 
Travis  County  < 


Racine  County  • 

Rice  Lake,  dty  of 

Flavena.  village  of  ..^ 
Coibran,  town  of _ 

Du  Page  County 

Madeon  County ' 

Meredosia.  viKage  of.. 

Win  County  ' „_ 

Amencus,  city  of ' 


360232 
360132 

390610 
390433 

415589 
410270 


Btodiye  t 


oft 
loraraa  ■ 


750325  emergency.  B2O401  lagiMr- 
740607  emerg^ncy.  820401  ragulv- 


751000 
770428 


820401  I 
820401  ragulv- 


701231  emergency.  820401  regulw- 
770325  emergency.  820401  regulv- 

421217  740916  emergency.  820401  regulv. 
421389  750728  emergerKy.  820401  regulv. 
420367    730112  emergency.  820401  regulv. 

741106  emergency.  820401  ngJm- 
780129  emergency.  820401  regular. 

730705  emergency.  820401  regUMr. 
750710  emergency.  820401  regular. 
791029  emergency.  820402  reguto. 
750812  emergency.  820415  legUtar- 

730502  emergency.  820415  regular. 
730806  emergency.  820415  regulw. 
740313  emergency.. 


Bateyvfle.  lownof. 
Hamson,  town  ol 


Charleston,  township  ct 

Wilkamstown.  township  ol.. 


Dover,  city  of.. 
Oundas.  dty  of. 


Medkane  Lake,  city  of. 

St  Charies.  city  of 

Cass  County  • 


Dakota  County  *.. 
Waverly,  dty  of.. 


Epping.  town  of 

Hampton  FaKs,  town  of. 
Raymond,  town  of 


Bordenton.  township  of. 


Colts  Neck,  townsNpot. 
Tswkstiuiy,  township  of— 
TInton  FaHs,  borough  of.. 
Union,  township  of 


Bridgewater,  vHage  ol. 

Fultoa  dty  of 

Geneva,  dty  of 

Mondon,  town  of 


Morrisvilte,  vMage  of. 
New  Platz.  village  of. 

Pomona,  village  of 

Tuxedo,  town  of 

Vofney,  KJwn  of 

Portage,  viilaga  of 

Howe,  town  of 

Hultwl,  town  of.-..-.. 

Kieter,  town  of . . . 

Moflett.  town  of 

Muktrow.  town  of 

Peny,  township  of 

Bristol,  dty  of 

Watertiury.  town  of 

Waterbury,  vitage  of.. 

Kittitas,  town  of 

Edgertoa  city  of _. 

Belle,  toum  of 

Marmel.  town  of 

Smithers.  town  of 

Wosloa  dty  of 


480026 

481028 

550347 
5S0016 
361346 
080116 

170197 
170436 
170517 
170695 
200202 

230304 

230049 

260426 
260095 

270586 
270403 
270690 
270531 
290783 

310429 
310140 

330129 
330133 
330140 

340068 

340291 
340516 
340318 
340242 

360522 
360649 

360599 
360423 

360406 
361544 


r-«v.ji,?  eiii«i)|aii^...„. 

740422  emergency.  820415  ragulv. 
750706  emergency.  820415  regular. 

780615  emergency,  820415  ragUtar. 


750501  emergency,  820415  regulv- 

761220  emergency,  820415  legiAv. 
770127  emergency,  820415  regiiar- 

820315  emergency,  820415  raguMv. 
750929  emergency,  820415  regulw. 
781221  emergency.  820415  regUMr. 
750604  emergency.  820415  regutar. 
750421  emergency.  820415  regulw  _ 


750880  emergency,  820415  regutar. 
750613  emergency,  820415  regia«_ 


750702  emergency,  820415 1 
751031  emergency.  820415  regiiar. 
751015  amergency,  820415  regular. 

750808  emergency.  820415  regular- 

750703  emergency.  820415  regiiw- 
750116  emergency,  820415  regutar- 


750417  emergency.  820415  regular. 
750729  emergency.  820415  ragUkr- 

780811  amergency.  820415  regulw. 
741120  emergency,  820415  regiiw- 
750218  amergency.  820415  regulw. 
750414  emergency.  820415  regulw- 


360631 
361266 
390754 

400081 
400036 

400333 
400196 
400197 
421634 
510022 

500123 
500122 
530096 
SS0365 

S40071 
540079 
540033 

540087 


•  uSiSiiSS  ^if^ '•*''*^ '**''**  ""^ 


761 126  emergency.  820415  < 
760309  emergency,  820415  regulw. 
741213  emergency,  82041S  regutw. 
750602  emergency,  820415  regulw. 
751120  emergency.  820415  regulw. 
760506  emergency.  B204IS  regulw- 


761021  ^  ^, 

750929  emergency. 
750709  emergency, 
760902  emergency 
750731  emergency, 
750110  emergency, 
700212  emergency. 


820415 

820415 
820415 
820415 
820415 
820415 
620415 


750721  amergency,  820415  rfgulw- 
750502  emergency.  820415  regulw. 
740522  emergency.  820415  regulw - 
750617  emergency,  820415  ragi4w- 

750716  emergency.  820415  regulw. 


750612  emergency,  820415  regulw. 
750612  emergency,  820415  regulw. 
741101  emergency.  820415  ragutor. 


740617 
74aW7- 

741018 
740301 

780411 
7B0716 

740020 
7SCei4 
74079 

741018 
780307 

770620 
7312D7 
761022 
740830 

770513 
7S0131 
740M* 
770422 
780416 

0 
740821 

7S0725 
700827 

741  im 
741025 
761217 
740524 
780314 

770838 
731217 

740711 
741200 
740800 

740628 
740412 
740628 
740412 
740719 

740517 
741010 
740517 
740412 

740300 
750124 
740315 
740412 
741101 
7S0410 


740412 
780813 
780710 
740628 
741213 
740300 

740026 
740610 
740614 
731217 

740301 
740412 
740517 
740405 


dadgnM*  t)«  moMh.  Lmi  two  (kgits 

(NaUonal  Hood  Insurance  Act  of  1968  (tide  Xm  of  the  Housing  and  Urban  Development  Act  of  1968);  effective  Ian.  28,  1969  f33  FR  17804 
Nov.  28.  1968).  as  amended.  42  U.S.C.  4001^128;  E.O.  12127.  44  FH  19367;  and  delegation  of  authority  to  the  Associate  Director.  State  and 
Local  Progroms  and  Support) 
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|FR  Ctec  82-13S36.  Filed  S-19-8Z:  8;4S  am) 

BiLUNQ  cooe  STia-OS-W 


44  CFR  Part  65 

Identtfication  and  Mapping  of  Special 
Flood  Hazard  Areas;  Changes  in 
Special  Flood  Hazard  Areas  Under  the 
National  Flood  Insurance  Prognm 

agency:  Federal  Emergency 
Management  Agency. 

action:  Final  rule. 

summary;  The  Associate  Director,  State 
and  Local  Programs  and  Support  after 
consultation  with  the  Chief  Executive 
Officer  of  each  conununity  listed,  finds 
that  modification  of  the  proposed 
Special  Flood  Hazard  Areas  (SFHAs)  for 
those  communities  is  appropriate  as  a 
result  of  requests  for  changes  in  the 
interim  and/or  Proposed  Rule. 

dates:  These  modified  SFHAs  are  in 
effect  as  of  the  dates  listed  in  the  fifth 
column  of  the  attached  list  and  amend 
the  Flood  kisuFance  Rate  Map(s]  (FIRNf] 
in  effect  for  each  listed  community  prior 
to  this  date. 

ADDRESSES:  The  modified  SFHA 
determinatioBS  for  each  commtmity  are 
available  for  inspection  at  the  ofiice  of 
the  Chief  Executive  Officer  of  the 
community,  listed  in  the  fourth  colmnn 
of  the  table. 

FOR  FURTHER  INRNWATION  CONTACT: 

Mr.  Robert  G.  Chappell,  P.E.,  Chief, 


Engineering  Branch.  Office  of  State  and 
Local  Piograms^nd  Support.  Federal 

Emergency  Management  Agency, 
Washington,  D.C.  20472,  (202)  287-0230. 

SUPPLEMENTARY  INFORMATION:  The 

Associate  Director,  State  and  Local 
Programs  and  Support  has  published  a 
notification  of  the  SFHAs  in  prominent 
local  newspapers  for  the  communities 
listed  below.  Ninety  (90)  days  have 
elapsed  since  that  publication,  and  the 
Associated  Director  has  received 
appeals  &ora  the  communities 
requesting  changes  in  the  proposed 
SFHA  determinations. 

The  numerous  changes  made  in  the 
SFHAs  on  the  Flood  Insurance  Rate 
Map  for  each  community  make  it 
administratively  infeasible  to  publish  in 
this  notice  aB  of  the  SFHA  changes 
contained  oa  the  maps.  However,  this 
notice  includes  the  address  of  the  Chief 
Executive  Officer  where  the  modified 
SFHA  determinations  are  available  for 
inspection. 

The  mtxMications  are  pursuant  to 
Section  2Qft  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234) 
and  are  ia  accordance  with  the  National 
Flood  InsuTHice  Act  of  1968,  as 
amended  {Title  XIII  of  the  Housing  and 
Urban  Development  Act  of  1968,  (Pub.  L 


90-448j,42  U.S.C.  4001-4128,  and  44  CFR 
Part  65.). 

For  rating  purposes,  the  revised 
community  number  is  listed  and  must  be 
used  for  all  new  policies  and  renewals. 

These  SFHAs  are  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  quahfied 
for  participation  in  the  National  Flood 
Insurance  Program  (NFIP). 

These  SFHAs  together  with  the  flood 
plain  management  measures  required  by 
S  60.3  of  the  program  regulations  are  the 
minimum  that  are  required.  They  should 
not  be  construed  to  mean  the  community 
must  change  any  existing  ordinances 
that  are  more  stringent  in  their  flood 
plain  management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  SFHAs  shall  be  used 
to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents. 

S65.4    [Amended] 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Flood  plains. 

The  changes  in  the  SFHAs  listed 
below  are  in  accordance  with  44  CFR 
65.4. 


andoounty 


PennsyAonia:  Cameron .. 
Virginie  ArlingMn 


Wrsconain: 
Dan* 


Mankwoc 

CalHocnia:  Aianwda.. 


Wiaconkt 
Wood 


Milwaukoai .. 


Boreugh    of    Orffliaood 
Docket  No.  6225). 

Unincorporated      veaa 
Docket  ^ta  622SX 


(FEMA 
(FEMA 


(FEMA 


VMage    o>    Black    Earth 

Docket  No.  6225). 
Village  of  Mehcot  (FEMA  Docket 

No.  6225). 
City  of  IMon  City  (FEMA  Docket 

No.  6225). 

CMy   of   Saaforrf  (FEMA   Oockat 
No.  6225). 

Borough     of     Conneaut     Lake 
(FEMA  Docket  NO:  6225). 


City  of  WKoonakv  RapUi  (FEMA 
Docket  No.  6225). 

City  of  (>lendale  (FEMA  Docket 
Na622S). 


0M9  antf  nnrw  of  nowspspw 


Apr.   2» 


Cameron  Ctxinty  Echo. 

and  May  6.  1981. 
Haiti  Virginia  Sun,  Mai  Zi.  June 

S..  July  X  and  July  10.^961. 


/V^ws  Siatle  Anow,  May  28  and 

June  4;  TWT. 
Harald    Ttnea   ffeporter.    May   8 

and  May  15.  1981. 
7710  DMify  Rmiew,  June  15  and 

June  14.1881. 

m*  Smlbrxf  Leader,  June  10  and 
June  17.1981. 

MacMK*   T*aune.    May   29  antf 
Juna^nn. 


The  Diaif  nbum  Jin*  12  and 
Jan*  tftlMt. 

The   QlerttMe  HeraU,   June   11 
«d.JuM  Mk  taai. 


Chief  exeouiiM  oMoar  of  oomtnunity 


Honaabte  Bart  Morton.  Mayor,  Borougfi  of  Drtft- 

vwxxJ,  Driftwood.  PA  15832. 
W.  V  Ford,  County  Manager,  Arlington  County.  1400 

Norm  C^burttiouae  Road,  Room  204,  Arlington,  VA 

22201. 

Jotm  H  Curtis,  ViHaoe  President.  Vill^e  of  Black 

Earin,  1210  Mils  Street.  Black  EartN  Wl  53515. 
George   Krause,   Sr,   Village   President,   Village  of 

Mishicot  P  O  Box  122,  Mishicol,  Wl  54228. 
The  Honorable  Tom  Kitayama.  Mayor,  City  ol  Union 

CRy,  34009  Alvarado.^«lea  Road.  Unton  Ctly,  CA 

S4587. 
Woodrow  W.  Crosby,  City  Manager,  CHy  of  Seaford, 

City   Hal,   302   East   Kin^   Street.   Seaford,   OE 

19973. 
James  E  Hubbard.  President  of  Council,  Borough  of 

Conneaut  Lake,  Stala  Street,  Conneaut  Lake,  PA 

1«3ia 

HmmaUle  Jamaa  MutMak,  Mayor.  Oly  of  Wisconsin 

HapUa,    444   Waat   Grand   Avenue,    WIsconain 

RapMs,  Wl  54494. 
Honorabto  Norbert  J.  Hynek,  Mayor,  City  of  Glerv 

dale.  6809  North  Mlieauliaa  Rkreir  Bakwy.  anw- 

dale,  WIS32aa 


Effective  data  «t 
fiHkJffied  flood 
kwirance  rate 


May  8,  1881 . 


May  8,  1881  (BB- 
B). 


May  8, 1981  « 

B). 
May  15,  1981 . 


May  19,  1961 
(66-8). 

June  2,  1981 
(666). 

June  5,  1981  _ 


Jlna  19.  1981 . 
June  18,  1981 . 


oonwnunity 
Na 


4202450. 
515S20^ 

SG007ga 

555586C. 
06001 4A. 

1000488. 

42a386C 

5555870. 
550275a 
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SMe  and  ooui% 


Dale  and  name  of  i 


CNef  eKscutive  officer  of  oomnainily 


Bto^edaleof 
imxifmd  flood 
inamnoenlB 

map 

New 

uu— iMiHy 
No. 

Jme  15. 1981 
(6fr« 

4063810 

June  19.  1961 . — 

270007C. 

June  25. 1961 
(66-8». 

29047SA. 

Ji^3.  1961 

420607C 

JUV3.1961 

4206330. 

Jdy7.  1961.-. 

oeosioc 

Aug.  11.  1981 

3100240. 

Aug.  11.  1961 - 

530241C. 

Aug.  13.  1981 
(86-8).. 

120112a 

Aug.  IB.  1961 

2001 86C 

Aug  18. 1961 

2901 726. 

Aug.  19,1981  

120286C. 

Aug.  25,1981 

1902136. 

Aug.  25.  1961 

«e6-8». 
Aug.  28,  1981 

1961. 
Sept*.  1961 

(66-B>. 

5300796 
4201706. 
4606076. 

Sept  18,  1961  — 

17S171C. 

Sept  24. 1981  — 

09S080A. 

Sept  25.  1961  — , 

370077C. 

Sept  25,  1981 

n9«n>yfl 

Oct  2,  1981 

1704990 

Oct  t  «81 

2801670 

Oct  2.  1961 

27D444C. 

Oct  5,  1961  (66- 
B). 

40S37aA. 

Oct  6,  1981 

060340C 

Oct  8.  1981 J 

1201126. 

Oct  9.  1961 

510127& 

Oct  9.  1961 

Oct  9.  1961 

5504630. 

Oct  13.  1981 

0604268. 

Oct  13.  1961 

060130C. 

Oct  13.  1981 . — . 

1901S7C. 

Oct  13.  1961      — 

2081300. 

OkMfiofna:  Tutaa  and  Onge .. 

Minnesota:  AiKkt 

Missouri:  PlafMe..„ 


Pennsylvania: 

Luzerwa 


Luzame.. 


CRy  or  Ttisa  (FEMA  Oockal  No. 
6225). 

CHy  of  Biam  (FBdA  Docfcel  Na 

6225). 
IMncorporalad      area      (FEMA 

Docket  No.  6625) 


BofOU^    ol    Fa>«    Fort    (FaM 
Oockal  Na  6225). 

Bonu^     ol     Wyomng     (FQ4A 


Calilomia:  San  Ufis  Obispo 


Nebraska:  eurt 


r' 


WasNnglon:  Kitsap- 


Floiida:  HiHsborDugli. 


Kansas:  LeavenvnorVi- 


Washinglon:  King.. 


Pennsylvania:  ftadford 

Texas:  Tarrant...^ 

IHinois:  Rock  Island 

Connecticut  Harvard 

North  Carolina:  Cumberland.. 

Connecticut  HarVod 

Illinois;  McLean 


Michigan:  Newaygo .. 
Minnesota:  Steams... 


Oklahoma:  Rogeis 

CaWomia:  Santa  Ctara- 
Florida:  HHIsboiliiigb 


Virginia:  Independent  City.. 

Wisconsin: 
St  Croa > 


Waukesha 

CaMomia:  Yok)>.... 
Colorado:  Morgan.. 


Docket  Na  6225). 

CRy  of  San  Luis  Obispo  (FEMA 
Docket  No.  6225). 

cay  Ol  Tskam^  (FEMA  Docket 

No.  6199) 
Qly  of   Poulsbo   (FEMA   Docket 

Na  6196). 

Uiiionpofated  area  (FEMA 
Oockal  Na  6225). 

Uraiicarpcraled  area  (FEMA 
Docket  No.  6199). 

a»ii  ol  Independence  (FEMA 
Oockal  Na  6199). 

atfOIFoiX  Pleros  (FEMA  Docket 
No.  6199 

a%  of  Muscaline  (FEMA  Oockal 
No.  S199). 

C%  of  teaquah  (FEMA  Oockal 

No.  6196). 
Borou^      ol      Morvoe      (FEMA 

Oookel  No.  619^ 
Oly    of     North     Richland     HiHs 

(FEMA  Docket  Na  6199) 

0%  o(  Rock  Island  (FEMA  Docket 

No.  6225) 
Qly  ol  Haitfoid  (FEMA  Oockal 

Na  6196). 
City  o«  Fayetteville  (FEMA  Docket 

Na6225). 

torn  o<  West  Hartford  (FEMA 
Docket  Na  6199). 

CRy  of  LeRoy  (FEMA  Docket  No. 

6199). 
City  o(  Fremont  (FEMA   Docket 

No.  6199). 
CRy  d  CoM  Spring  (FEMA  Docket 

No.  6199) 

LMcorporated  area  (FEMA  Docket 
Na  8199). 

City  of  GUroy  (FEMA  Docket  Na 
6199). 

HRsborough  County  (FEMA 
Docket  No.  6199). 

Ctty  of  Radford  (FEMA  Docket 
Na  6199) 

Village  ol  North  Hudson  (FEMA 
Docket  No  6199). 

Village  of  Menomonee  Falls 
(FEMA  Docket  No.  6199). 

City  of  Woodland  (FEMA  Docket 
No.  6199) 

CRy  of  Bnish  (FEMA  Docket  No. 
6199). 

CRy  of  Marengo  (FEMA  Docket 
No.  6199) 


Kansas:. 


CRy  ol  Btntcn  (FEMA  Oockat  No. 
6199). 


Tom   aaty    IKMU   and    Tulsa 

ntxmet,  Jwie  24  and  June  25, 

1961. 
BUtySipilrtg  lake  Par*  Ufe,  June 

12««IJiman.  1961. 
nm  ummmt,  July  10  and  July 

17,  1961. 


nma*  taadla:  June  26  and  Jiiy 
3.  1861. 

TiTiss  LmMjf.  June  26  and  Ji^ 
3.  1861. 

San   Luis  Obispe  Counfy   Tttg- 

gam-Tnbyna,  July  6  and  July  9. 

1961. 
77»  Burt  Coumr  Ptandattar,  Aug. 

13and  Aug  20.  1961. 
fOlsap   County  HenU.    Aug.    12 

and  Aug.  18.  1961. 

77ie  TamiM  Tabune.  Aug.  27  arv> 
Sept  3.  1961. 

TTie  Lemormartfr  7«ims  Aug.  17 
wdAug.  ta.  1961. 

77>e  fcaianac  Aug.  18  and  Aug. 
19,  1961. 

MsHS  Tiiiuna,  Sept  1 1  and  Sept 
18.  1981. 

77is  iUUsoalne  Jiaumal  Aug.  24 
and  Aug.  25.  1961. 

77w  Issaquah  flrass,  SapL  t  arvl 

Sept  16.  1961. 
77ie  Oaly  Raviem,  Aug.  21   and 

Aug.  26.  1961. 
Ua^Mat  Oaiy  News.   Sept  21 

andSeiif.22.  1961. 

Rock  Islanif  Argus,   Feb.  i  and 

Feb.  13.  1981. 
TTw  Hantaid  Coarant  Oct  2  and 

Oct  9.  1981. 
Fayeltevile  Observer,  Feb.  6.  and 

Feb  13,  1961. 

77w  HarUdra  Courant,   Sept    16 
and  Sept  25.  1961. 

LeRor  Journal,  Sept  24  and  Oct 

1,  1961. 
Fremom    Tmes    Inttcator,    Sept 

23,  and  Sept  X,  1961. 
Cotd  Spring  Roconi,  SopL  24,  snd 

Oct  1.  1981. 

77ie  Ctmaraora  Progress,  Oct  14, 
and  Oct  IS.  1961. 

Ttie  Girof  iftwyai  i  hU  Dispatch, 
Oct  14.  and  Oct  16,  1961. 

Tampa  Trtuna,  Nov.  6  and  Nov. 
13,  1961. 

flMNortf  Mnps  Journal.  Oct  2  and 
Oct  9.  1961. 

Hudson  Star  Observer,  Oct  1  and 
Oct  8,  1961. 

Menomonee  Pais  News,  Oct   1 

and  Oct  a.  1961. 
77w  Oa*)r  Democrat  Oct  14  and 

Oct  IS,  1981. 
77w  8lrusli  Mama  TriMne,  Oct  14 

and  Oct  21,  1*61. 


Tim  WUw— I  nafMtfLaii  Oct  15 
and  Oct  2t  1*61. 

BurrtoH  OrnpNe,  Oct  IS  and  Oct 
22.  1981. 


The  HonoraUa  Jamas  M  Male.  Mayoc  CRy  of 
Tulsa.  200  Civic  Center,  Tidsa.  OK  74101. 

Lesley  M.  Johnson.  CRy  Mwager,  Ci^  ol  BWn, 
9150  Caranl  Avenue.  Btan  MN,  55434. 

na  ItoMMila  John  M.  Reneke,  Presdng  Judgs. 
Platte  County  Courthouse,  324  Main  Street  Platte 
CRy,  MO  64079. 

HonoraMa  Pmi  Deamto,  Mayor,  Borou^  of  For% 

Fort,  1271  Wyoming  Avenue.  Municipal  BuikJng, 

Forty  Fort  PA  18704. 
HonoraUa  George  MBli:illo.  M^nr,  8o«au^  ol  Wy- 

omnQ,    277    Wyoming    Avenue,    W/gnn^    PA 

16644. 
The  Honorable  Melanie  BMg,  Mayor.  Ci«  ol  San 

Luis  Obopa  P.O.  Boa  321.  San  Lue  Obispo.  CA 

93406. 
The  Honorable  Cart  L  Schroader,  Mayor,  Qly  ol 

Takamah.  P.O.  Bon  143,  Tekam^  NE  68061. 
The  Honorabia  Clyda  C.  CaUart,  Mayor.  CRy  of 

PouMn.  127  Jensen  Way,  P.O  Boa  98,  Poiiaba 

WA  98370 
The    Honorabia    Jan    Piatt    Chaiiperaoa    Coun^ 

Comnt.  HSsborough  Co,  P.O.  Box  Ilia  Tampa. 

FL  33601. 
tM.  Lous  A.  Klemp.  Chairman.  Board  of  Commis- 

snners.  Leavenworth  County  CourVvxise.  Foafli 

and  Walnut  Leavenworlh.  KS  66048. 
The  Honortfiie  E.  Lee  Comer,  Jr.,  »*war.  C%  d 

IndepandsTKa,   103  North  Main,  Independence. 

MO  84050. 
The  Honorabia  Bua*  Brown,  Mayor,  CRy  ol  Fort 

Plaroa.  CRy  Hal.  P.O.  Box  1480.  Fort  Pleroa.  FL 

3345a 
The  Honorable  Evelyn  L  Schaulvid.  Mayor.  CRy  ol 

Muscaana,  Third  and  Sycamore.   Muscatine.  lA 

52761. 
The  HonorMile  H.  O.   Heninglon.  M^or.  City  of 

tasaquah,  P.O.  Bck  M.  Issaqua^  WA  96027. 
HonunMa  Paul  F.  Thrasher.   Mayor,  Borough  ol 

Monroe.  R.D.  1.  Monroeton.  PA  1883^ 
The  HononUe  Dick  Faram.  Mayor.  CRy  ol  North 

RioMand.  P.O.  Boa  18609.  North  RicMand  His. 

TX  76118. 
Honorat>le  James  R.  Davis,  Mayor,  (Sly  ol  Rock 

Island,  1526  Third  Avenue,  Rock  Islwd.  a.  61201. 
The  Honorable  George  A.  Athanson,  Mayor.  (Sly  ol 

Harttord.  CRy  Hal,  Hartford,  CT  06103. 
The  Honorable  Beth  Finch.  Mayer.  City  ol  Fayeme- 

viae.  City  HA  234  Green  Street  FayetteMlle.  NO 

26301. 
TT)6  HonofiMB  Ann  Strocrtor,  Mayor,  Town  Gf  Wsst 

Hvtforct,  28  S.  Main  S^oet,  Wost  Hartlofd,  CT 

06107. 
HuiiuiaMe  Jack  Moas.  CRy  of  LeRoy,  111  Ea« 

Center  Street  LeRoy.  L  61752. 
Henry  Van  Dop.  City  Manager.  CRy  ol  Fremont  101 

East  Main  Street  Fremont  Ml  49412. 
James    Trueman,    Oeni-Treasuier.    CRy    ol    CdU 

Spnng.  27  Red  River  South,  CoU  Spring.  MN 

56320. 
Mr.  Eknar  L  IricCjuire,  Chaimian.  Rogers  OouHy 

Commissioners.   County  Cowthouse.  219  SouRi 

Mnsoin.  Claremore.  OK  74017 
The  HorwraWe  Norman  B.  Goo*Ktv  Mayor.  CRy  ol 

Oaroy.  7390  Rosanna  Sttaat  P  O.  Boa  66.  Gany, 

CA  95020. 
The  Honorable  Jan  Plan.  Chairperson,  &Maity  Com* 

nauaHjiiaii,  HiRsboroug^  County,  P.O.  Box  IIW, 

Tampa.  FL  33601. 
Robert  Ashbury.  Qty  Manager,  CRy  of  Radford.  619 

Second  Street  Radford,  VA  24141. 

Honorable    Walty    Gregarson,    ViNage    ol     North 

Hudson,  309  7th  Street  North,  North  hkjdson,  Wl 

54178. 
Fredenck  Gottlieb.  Village  Manager,  West  156  North 

8480  Pilgnm  Road.  Menomonee  FMt,  Wl  53051. 
The  Honorable  Harry  O.   Waker.   Mayor,  C^ity  ol 

Woodtand,  300  Fxst  Street  Woodtana  CA  95685. 
The  HorwraMa  Raymond  M.  Pauban,  Mamr,  (3^r  ol 

8nJS^  600  Edison  Street  P  O.  Box  363,  Bnjsh. 

CO  80723. 
The  Hoiiuiabia  Otto  Maas,  Mayor,  CRy  el  Maangg. 

153  East  Man  Street  Marengo.  lA  S2301. 

The  HorKxaWa  Bnan  Boaton.  Mmor.  CRy  ol  B«n«ai, 
P.O.  BOK  146,  Bumon,  KS  67020. 
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stale  and  oounly 


Data  and  nanwof  nempapar 


CNef  axecuVve  officer  o(  community 


Ettective  date  of 

modifled  flood 

inaurancarala 

map 

Hem 
oonwnunNy 

No. 

Oct  13.  1981 .__... 

200164C. 

Oct  13,  1981 

480021C 

Oct  16,  1981 

330107. 

Oct  18,  1981 

420290C. 

Oct  19,  1981  ....... 

370043A. 

Oct  23,  1981 

010002C. 

Oct  23,  1981 

0900260 

Oct  23,  1981  _ 

120180C. 

Oct  23,  1981  _ 

120223C. 

Oct  23,  1981 

120191C. 

Oct  23,  1981 

170314C. 

Oct  23.  1981 

420245C. 

Oct  29.  1981 

(868). 
Oct  30.  1981 

44S392C. 
2704 14C. 

Oct  30,  1981 .-..-. 

4201306. 

June  11,  1982 

170068C. 

June  11,  1982 

170488C. 

June  11,  1982 

180141C. 

Juno  11,  1982 

270188C. 

June  11,  1982 

4203850. 

June  11,  1982 

420566C. 

June  11,  1982 

5155268. 

June  15,  1982 

060255C. 

June  15.  1982 

410131C. 

Juno  18.  1962 

275231C. 

June  22.  1982 

20001 8C. 

June  22,  1962...... 

3A03168. 

July  2,  1982 

270543C. 

July  2.  1982 

275248C. 

July  2,  1982 

270185C. 

July  2,  1982 

2701800. 

Ju^  2,  1982 

420041C. 

July  6,  1982 

2200588. 

Jufy  27,  1982 

2251 95C. 

Texas:  Bandera 

New  Hampslwe:  Merrimack.. 

Parvisylvania:  Cfwster 

Nonti  Caroina:  Carteret... 


Alabama-  Autauga  and  Elmore. 
Connecticut  Hartford 

Florida: 
Orange 


Pakn  Beacli.. 


\^800CW  -■ 


Illinois:  Jersey 

North  Cwolna:  Ctovetand. 

Rhode  Island  Bristol 

Minnesota:  fteeeau 

Pennsytvania:  Ber1(S -. 


Cooli  and  Lake.. 


mdtana:  Lake.. 


Minnesota:  Henrtepin.. 

Pennsylvania; 
Dauphin 


Lancaster 

Virginia:  Rocktxidge 

Califomia:  nverakle 

Oregon.  Lincoln 

Minnesota:  Bhje  Earth 

Kansas:  Barton 

Nor«i  Dakota  Cass 

Mirnesota;  Wright 

Ramaay „ 

Harwiapei » 

Hennepin 

Pennsylvania:  Allegheny 

Louisisne: 
East  Baton  Rouge  Parish 

Arcadta  Parish «„.™. 


aty  of  Gardner   (FEMA   Oodiet 

No.  6199). 
Oty  of  Bandera   (FEMA  Docket 

No.  6199). 
Totm  of  Bow  (FEMA  Docket  No. 

6199). 

Township    of    Thomixiry    (FE)t4A 

Docket  No.  8199). 
Carteret   CkMnty   (FEMA   Docket 

No.  6108). 

CKy  of  Prattvile  (FEMA  Docket 

No.  6199). 
Town    of    East    Hartford    (FEMA 

Docket  No.  8199). 


Oty  of  Apopka  (FEMA  Docket  No. 

6199). 
VHage  of  Palm   Springs  (FEMA 

Docket  No.  6199). 

Oty  of  St  Ckxjd  (FEMA  Docket 
No.  6199). 

Clly  of  Grafton  (FEMA  Docket  No 

6199). 
Ctty  of  She«>y  (FEMA  Docket  No. 

8199). 
Town  of  Banington  (FEMA  Docket 

No.  6196). 
Oty  of  Roseau  (FEMA  Docket  No. 

6199) 
Township     of      Cumru     (FEMA 

Docket  No.  6199). 


Vlage  of  Buflaki  Grove  (FEMA 
Docket  fto.  6164). 

CHy  of  Woodstock  (FEMA  Docket 
(«9.  6166). 

Town  of  St  John  (FEMA  Docket 
r^o.  6165). 

Oty  of  Wayzata  (FEMA  Docket 
No.  6167). 


Township     of     Lower     Swatara 
(FEMA  Docket  No  6166). 

Townshi)     of     West     Lampeter 
(FEMA  Docket  No.  6169). 

Town  of  Glassgow  (FEMA  Docket 

No.  6170). 
CHy  of  Indk)  (FEMA  Docket  No. 

6179). 

(Sty   of  Newport  (FEMA   Docket 

No.  6184). 
Unincorporated      area      (FEMA 

Docket  No.  6187). 
City  of  EHinwood  (FEMA  Docket 

No  6175). 
City  of  Riverside  (FEMA  Docket 

No.  6176). 
City    of    Saint    Michael    (FEMA 

Docket  No.  6193). 
Oty  of  Samt  Paul  (FEMA  Docket 

No.  6087). 

Oty  of  Shorewood  (FEMA  Docket 
fto.  6194). 

City  of  Woodtand  (FEMA  Docket 

No.  6202). 
Township     of     Hanison     (FEMA 

Docket  No.  6203). 


Unincorporated      areas      (FEMA 
Docket  No  6178). 

Oty   of   Crowley   (FEIMA   Docket 
No.  6233). 


Th»  Ga/dner  New*.  Oct  14  and 

Oct  21,  1981. 
77»  Bandera  BuieHn.  Oct  IS  and 

Oct  22.  1981. 
7?le  Concort  UonHor.  Oct  9  and 

Oct  18,  1981. 

West  Chestar  Daiy  Local  Times, 
Oct  9  and  Oct  16.  1961. 

Carlamt  County  News  Tknea, 
Nov.  19  and  Nov.  26,  1981. 

7ft9  PntMtt  PfX)Qf9ss,  Oct.   15 

and  Oct  22.  1981. 
The  East  Hartford  GamHa,  Oct 

t4  and  Oct  21.  1961. 


The  Apopka  CNet.  Oct  18  and 

Oct  23.  1981 
ITie  Evening  Tknea.  Oct  16  arid 

Oct  23.  1961. 

The  Si  Ooud  Times.  Oct  IS  wid 
Oct  22,  1961. 

Democrat  News.  Oct  13  and  Oct 

20,  1981. 
77W  Shetjy  Daly  Star.   Oct   16 

and  Oct  23,  1961. 
Banington   Tineas   Nov.   13  and 

Nov.  20.  1981. 
ftoaaau   Times  fteglon,  Oct   20 

and  Oct  27.  1981. 
Readhg   Eagle    Times,   Oct   23 

and  Oct  30,  1981. 


BuOalo  Groye  Herald.  Nov.  S  and 
Nov.  10.  1961. 

77ie  SenHnal.  Oct  30  and  ttov.  6, 
1981. 

The  Tknea,  Oct  30  and  Nov.  8, 
1981. 

Lake  Ukmetonka  Sun.  Nov.  4  and 
Nov.  11,  1981. 

77w  Patiol.  Oct  30  and  Nov.  6. 
1981. 

IntetigerKer  Journal  Nov.  2  and 
Nov.  9,  1981. 

The  Nam  Gamtle.  Nov.  4  «x) 

Nov.  11. 1981. 
DaHy  News,  Nov.  5  and  Nov.  6, 

1981. 

77ie    Newt-Tmes,    Nov.    4    and 

Nov.  11,  1961. 
Mankalo  Free  ness,  Nov.  6  and 

Nov.  13,  1981. 
EHinwood  Leader,   Nov.   12  and 

Nov.  19.  1981. 
Wast  Fargo  Pkmeer,  Nov.  11  and 

Nov.  18,  1961. 
Crow  River  Ne*>a,  Nov.  18  and 

Nov.  25,  1981. 
St    Paul  Dispatch   and  Pioneer 

Press,   Nov.   20  and  Nov.   27, 

1981. 
Lake  mnnelonka  Sun.   l4ov.   18 

•ndftov.  2S,  1981. 

Lake  Mkmelorika  Sun,    Itov.    18 

and  Nov.  25,  1981. 
Valley  News  Dispatch.   Nov.   26 

and  Nov  27,  1981. 


Advocate.  Nov.  17  and  Nov.  18, 
1981. 

77i»  Crowley  Post-Signal.  Dec  22 
•Id  Dec.  23,  1981. 


T)ie  Honorable  PliyMa  Thomen,  Mayor,  Oty  of  Gard- 
ner, 112  Soouth  Elm  Street.  Gardner,  KS  66030. 

The  Honorat>le  W  D.  Smfn.  Mayor.  City  of  Bendera, 
P.O.  Box  896,  Bandera.  TX  78003. 

Ma.  Sarah  ftivenson,  Oiairman.  Board  of  Selectmen, 
Town  of  Bow,  10  Grandview  Road,  Bow,  NH 
03301. 

HarokJ  Smitt^oa  Secretary,  Thombury  Township 
Supervisors,  PO.  Box  11.  Wesnowa  PA  19395. 

The  Honorable  Mary  Sue  Noe.  County  Commissrarv 
er.  Carteret  County  Courthouse.  P.O.  Drawer  630, 
Beaufort  NC  28518. 

The  Honorable  C.  M.  Gray.  Mayor,  CHy  of  FVaUvae. 
P.O.  Box  277,  PrattviHe.  AL  36067. 

Tlie  Honoratjie  George  A  Dagon.  Mayor,  Town  of 
East  Hartford.  740  East  Main  Street  East  Hart- 
lord,  CT  06108. 

Mr.  Thomas  E.  Rk:4ieson.  P.  E.,  P.O.  Drawer  1229, 

Apopka.  FL  32703. 
Mr.  Aurther  F.  Rudfonj.  Director  of  PubNc  Works. 

VUage  of  Palm  Springs,  226  Cypress  Lane.  Pakn 

Springs.  FL  33461. 
The  Honorable  Sarah  Lewis.   Mayor,  Oty  of  St 

Ooud,  City  Hal.  1300  9th  Street.  3t  Ooud.  FL 

32769. 
Honorable  Gerakl  Nairn.  City  of  Grafton.  Bon  291, 

Oty  Halt.  Qranon.  «.  62037. 
The  Honorable  George  W   Ctay,  >..  Mayor.  Oty  of 

Shetjy.  City  Ha*.  PO  Box  207.  Shetiy.  NC  281  SO. 
Mr.  Robert  J.  Schiedler,  Town  Manager.  Town  Hal, 

283  County  Road,  Barrington,  Rl  0280& 
Honorat)le  Mtton  Ameson,  Oty  of  IVneau.  Boot  307, 

Roseau.  MN  56751. 
Edgar  I.  Zerbe,  PreMent-Commissioner,  Township 

of  Cumni,  R.D.  3005— Welsh  Road,  Mohnlon.  PA 

19540. 

WMam  R.  BaMng,  Vlage  Manager,  VWage  of  Buffa- 
to  Grove,  SO  Raupp  Boulevard,  Buffato  (irove,  H. 
80090. 

Benms  ArHterson,  City  Manager.  Oty  of  Woodstock, 
P.O.  Box  190.  121  West  Calwun  Street  Wood- 
stock. IL  60098. 

Hal  Foltz.  PresiderTt  of  Town  Board,  Town  of  St 
Joha  11033  West  93rd  Avenue,  St  John.  IN 
46373. 

Dave  Bangasser,  Oty  Manager,  Oty  of  Wayzata. 
800  Rue  Street  Wayzata,  MN  56391. 


R.  SIffrinn,  Tcnmship  Manager.  Township  of 
Lower  Swatara.  1499  Spring  (harden  Drive, 
Mkldtolown,  PA  17057. 

T.  Hom,  Chairman  of  Township  Supervlaora, 
TOwnsf^  of  West  Lampeter,  1711  Lampeter 
Road,  Lampeter.  PA  17137. 

R.E  Hostetter,  Town  Manager,  Town  of  Glasgow, 
P.O.  Box  326,  Glasgow,  VA  24555. 

Honorable  Roger  Harlow,  Mayor,  City  of  lndk>,  100 
Civk:  Center  Mai,  P.O.  Drawer  1788,  lndk>.  CA 
92202. 

Honorable  John  Brenneman,  Mayor,  City  of  New- 
port, 810  S.W.  AUer  St.  Newport.  OR  97365. 

(}avM  W.  Slevena.  Chainnan.  Blue  Earth  County 
Board,  County  Courtfnuea,  Mankato,  MN  56001. 

Honorable  Jerome  E.  Huslig.  Mayor,  City  of  EWrv 
wood.  PC  Box  278.  Ellinwood.  KS  67526. 

Horxxable  David  L.  Anderson.  Mayor,  Clity  of  River- 
side, 108  West  Main  Ave..  Rrverstde.  ND  58078. 

Honorable  Elmer  Eicf>elberg  Mayor.  Dty  of  Saint 
Mtthael.  Saint  Mk:hael,  MN  55376. 

Honorable  George  Latimer,  Mayor.  Crty  of  St.  Paul. 
347  City  Hal,  St  Paul,  MN  55102. 

Douglas    Uhrtiammer,    City    Administrator.    Oty    of 

Shorewood,  S7S5  Country  Ckib  Road,  Shorewood, 

MN  55331. 
Mrs.  Louise  Patlridga.  City  CterK  City  of  Woodtand, 

P.O.  Box  656,  Wayzata.  MN  55391. 
(Seorge  Conroy.  Preaklent  of  Supervisors,  Township 

of  Haniaon,  Municipal  Drive,  Natrona  Heights,  PA 

1508S. 

HorKxabla  Pat  Screen,  Preaklent.  East  Baton  Rouge 
Parish  Cound,  Room  208,  Municipal  Bulking, 
Baloo  Rouge,  LA  70821. 

Honorable  Robert  L.  Mre,  Mayor,  City  of  Crowtay, 
P.O.  Box  1483,  Crowley,  LA  70528. 


State  andoounly 

Location 

Dale  and  name  ol  newspaper 
where  nolica  wasputiished 

Chief  executive  ollicer  ol  conmunily 

BtodwiMsaf 
modiiad  flood 

insurarKe  rale 
map 

New 

commwly 
No 

Illinois: 
DuPage _ .._ 

Stephenson , 

cay  o«  Wood  Dale  (FEMA  Docket 

No.  6210). 
Uninco>poraled       area       (FEMA 

Docket  No  6211). 
Township  of   East  Peon   (FEMA 

Docket  No  6212) 

(Sty  ol   Zachary   (FEMA   l3ockel 

^to.  6192) 
City  ol  Custer  (FEMA  Docket  No. 

5799». 

The  Voica,  Dec    16  and  Dec  23. 

1961. 
Freeport  Journal  Standard.   Dec 

11  and  Dec  18.  1961. 
The   rimes  Netvs,   Dec    11   and 

Dec  la.  tgei. 

Advocate.  Dec.  30  and  Dec  31. 

1981 
Custer  Courtly  Cttroryicle.  Dec  31. 

1961.  and  Jaa  7.  1982. 

ItononUe  Jeny  Greer,  Mayor.  CJty  ol  Wood  Oala. 

404  North  Wood  Date  RoaiL  Wood  Dale.  IL  60191. 
Don    Peniiooss.     Chairtnan.     Stephenaon    CoiMy 

Boam  IS  North  Galena  Street  Freeport.  H.  61032. 
Donald  M   Ginder.  Charman.  East  Penn  Towratip 

Bovd  a«  Si^Mreisors.  RD  6  Box  34A.  I^al^^iloit. 

PA  18235 
Honorable  John  Womack.  Mayor.  City  o«  7»rln^. 

P.O  Bo»  310.  Zachary,  LA  70791 
Honorable  Annella  Wnght  Mayor,  City  ol  CusMr, 

622  Crook  Street  Custer,  SO  57730 

Jitfy  30.  1982 

MlJa.  1982 

July  30.  1982 

Aug.  3.  1982 _ 

Aug.  10.  1982 

170Z?4C 
1706398 
421013B 

220061B 
4e0019C 

Uxjniana    East  Baton  Rouge 
Partsh. 

South  Dakota  Custar 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

(National  Flood  Insurance  Act  of  1968  (Title 
Xm  of  Housing  and  Urban  Development  Act 
of  1968).  effective  January  28, 1969  (33  FR 
17804,  November  2a  1968),  as  amended;  42 
U.S.C.  4001-4128;  E.0. 12127,  44  FR  19367; 
delegation  of  authority  to  Associate  Director. 
State  and  Local  Programs  and  Support) 

Issued:  May  5, 1982. 
Lee  M.  Thomaa, 

Associate  Director,  State  and  Local  Programs 
and  Support 

{(-KUocSZ-iaSJePiMS-lS-BZ:  8:45  ami  _^ 

BHJJNO  oooc  •ri»-as-M 


44  CFR  Part  65 

(Docket  No.  FEMA  6307] 

List  of  Communities  Witti  Special 
Hazard  Areas  Under  the  National 
Flood  Insurance  Program 

agency:  Federal  Emergency 
Management  Agency. 
action:  Final  rule. 

summary:  This  rule  identifies 
communities  with  areas  of  special  flood, 
mudslide,  or  erosion  hazards  as 
authorized  by  the  National  Flood 
Insurance  Program.  The  identiflcation  of 
such  areas  is  to  provide  guidance  to 
communities  on  the  reduction  of 


property  losses  by  the  adoption  of 
appropriate  flood  plain  management  or 
other  measures  to  minimize  damage.  It 
will  enable  communities  to  guide  future 
construction,  where  practicable,  away 
from  locations  which  are  threatened  by 
flood  or  other  hazards. 
EFFECTIVE  DATES:  The  effective  date 
shown  af  the  top  right  of  the  table  or 
June  21, 1982,  whichever  is  later. 
FOR  FUimiER  INFORMATION  CONTACT 
Richard  E.  Sanderson,  Chief,  Natural 
Hazards  Division,  (202)  287-0270,  500  C 
Street  Southwest,  Donohoe  Building — 
Room  505,  Washington.  DC  2047Z 
SUPPLEMENTARY  INFORMATION:  The 
Flood  Disaster  Protection  Act  of  1973 
(Pub.  L  93-234)  requires  the  purchase  of 
flood  insiu'ance  on  and  after  March  2, 
1974,  as  a  condition  of  receiving  any 
form  of  Federal  or  federally  related 
financial  assistance  for  acquisition  or 
construction  purposes  in  an  identified 
flood  plain  area  having  special  flood 
hazards  that  is  located  within  any 
community  participating  in  the  National 
Flood  Insurance  I*rogram. 

One  year  after  the  identification  of  the 
community  as  flood  prone,  the 
requirement  applies  to  all  identified 
special  flood  hazard  areas  within  the 
United  States,  so  that,  after  that  date,  no 
such  financial  assistance  can  legally  be 
provided  for  acquisition  and 
construction  in  these  areas  unless  the 
community  has  entered  the  program. 
The  prohibition,  however,  does  not 
apply  in  respect  to  conventional 
mortgage  loans  by  federally  regulated, 
insured,  supervised,  or  approved  lending 
institutions. 

This  30  day  period  does  not  supersede 
the  statutory  requirement  that  a 
community,  whether  or  hot  participating 
in  the  program,  be  given  the  opportunity 
for  a  period  of  six  months  to  establish 
that  it  is  not  seriously  flood  prone  or 
that  such  flood  hazards  as  may  have 
existed  have  been  corrected  by 


floodworks  or  other  flood  control 
methods.  The  six  months  period  shall  be 
considered  to  begin  30  days  after  the 
date  of  publication  in  the  Fedeial 
Register  or  the  effective  date  of  the 
Flood  Hazard  Boundary  Map,  whichever 
is  later.  Similarly,  the  one  year  period  a 
community  has  to  enter  the  program 
under  section  201(d)  of  the  Flood 
Disaster  Protection  Act  of  1973  shall  be 
considered  to  begin  30  days  after 
publication  in  the  Federal  Register  or  the 
effective  date  of  the  Flood  Hazard 
Boundary  Map,  whichever  is  later. 

This  identification  is  made  in 
accordance  with  Part  64  of  Title  44  of 
the  Code  of  Federal  Regulations  as 
authorized  by  the  National  Flood 
Insiu-ance  Program  (42  U.S.C.  4001-4128). 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule,  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  or 
regarding  the  completed  stages  of 
engineering  tasks  in  delineating  the 
special  flood  hazard  areas  of  the 
specified  community.  This  rule  imposes 
no  new  requirements  or  regulations  on 
participating  communities. 

PART  65— IDENTIFiCATION  AND 
MAPPING  OF  SPECIAL  HAZARD 
AREAS 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance.  Flood  plains. 

Section  65.3  is  amended  by  adding  in 
alphabetical  seqoence  a  new  entry  to 
the  table: 
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§  65.3    List  of  communities  with  special  hazard  areas  (FHBMs  in  effect). 

Effective  Date:  May  7, 1982 


Panels 

WenW*-       r.^,^.M^  „„r^  „r^        printed  Inland 

Mtan         Community  name  and        ^'^f^^  ^^ 

and  costal 
sun*) 

12  3  4  6  6  7  8 


State       cation 
No. 


~,.«h,~«~.  (No.       and     Hazard    ^9A      gram 

county  name  \^      ,.„„^  coda      T 


Status  of         Previous  map  dates 
Pro-    Revt- 


status    FH8M     FIRM         FHBM  FIRM      code<s) 


9  9 


10 


10  11 


Flood- 
Resets-         ways 
sion  parMis 


12 


13 


Localian  ol  map  repository 


14 


Ml 260012  City  of  Au   6res.   Arenac     0001B 

County. 


PA 421875  Township     of     Shenango,    0001B. 

Mercer  County.  0002B 


I 


B 


FL  B 


1    6/7/74,  N/A. 9,  10.        N/A. N/A... 

3/5/76.  16. 


1    5/17/74.         N/A 9.  10.        N/A „.  N/A... 

5/14/7&  16. 


Edward  Tarrwsky,  Mayor, 
P.O.  Box  121,  124  W. 
Huron  Road,  Au  Ores, 
Ml  48703,  517-867- 
8811. 

K.  Scott  Campbell.  Chair- 
man. TWP  Board  of  Su- 
pervisors, RO  2.  Box 
536,  West  Middlesex,  PA 
16150,  412-528-9571. 


Effective  Date:  May  14, 1982 


VA. 510250  Westmoreland  County 0001  A-  I         FL  B 

0006A 


1    7/18/75. N/A 9.  10,        N/A N/A 


WI 550576   Langlade  County 0001 A- 

0010A 


NY 360985   VHIage  of  Attica,  Wyoming  0001 B 

County. 

NO 370432  Town     of     River     Bend,  0005A 

Craven  County. 


I  FL  8  1 

I  FL  8  1 

I        a  8  1 


1    N/A N/A N/A. N/A N/A... 


3  1    5/24/74,        N/A 10 N/A N/A.. 

6/11/7& 

2  1    N/A N/A N/A. N/A N/A.. 


Thomat  V.  FInan,  Chief 
Exa.,  Westmoreland  Co. 
Courthouse,  P.O.  Box 
467,  Montross.  VA 
22520,  804-493-8911. 

James  Mabry,  Zoning 
Adm.,  Courthouse,  800 
Clermont  Street  Aniigo, 
WI  54409,  715-623- 
2417. 

Honorable  Dale  Slocum, 
Mayor,  9  Water  Street. 
Attica,  New  York  14011. 

Mayor  Daniel  T.  DeBow,  SO 
Shoreline  Drive,  New 
Bern.  NC  28560. 


Effective  Date:  May  21, 1962 


NY 361099  Town    of    Cuba,    Allegany    0005A, 

County.  0O10A. 

001 5A. 
0020A 


I  FL  B 


1    1/24/75. N/A. 9.  10 N/A N/A.. 


Errat  Wadsworth,  Town 
Supervisor.  5  BuN  Street, 
Cuba.  New  York  14727. 


Effective  Date:  May  25, 1982 


OR.. 


0K_ 


.410018  City     of     Lake     Oswego,  0001 B- 
Clackamas,    Multrwmah,     0004B 
and    Washington    Coun- 
ties. 

.400496   Pottawatomie  County,  unin-  0001 A- 
corporated  areas.  001 1 A 


I         FL  B 


I  FL  8 


1  3  1    6/14/74,        N/A 8,9,  N/A. N/A_.. 

8/11/76.  ia 


1    N/A -  N/A N/A. N/A M/A.. 


Mayor  C.  HeraM  Campbel. 
P.O.  Box  369,  Uke 
Oswego,  OR,  503-636- 
3601. 

Uoyd  Rogers,  Chairman, 
County  Commissioners, 
Pottawatomie  Co.  Court- 
house, Shawnee,  OK 
74801.  405  273-4305. 


Effective  Date:  May  28, 1682 


Ml 260201   City  of  MarysvUle,  St  Clair    0001 B 

County. 


OH 390294  Jefferson  County,  unincor-  0001 B- 

porated  areas.  0007B 


I    FL    8 


I    FL    B 


1  3/15/74,   N/A 9,  10,   N/A N/A.. 

4/30/76.  16. 


1    6/10/77 N/A 9.  10,        N/A N/A.. 

16. 


VA 510236  Brunswick  County,   unicor-  0001  A-  I  FL  8  1  3  1    4/11/75...—  N/A 9,10.       N/A N/A.. 

porated  areas.  0008A  16. 


Mayor  Joseph  S.  Johns, 
1111  Delaware  Ave., 
MarysvHIe,  Ml  48040, 
313  364-6613 

Edward  Swiger,  Chairman, 
County  Commissioners, 
3rd  ft  Market  Street, 
SteubwivDIa,  OH  43952, 
614-283-4111. 

MHta  WhMby,  County  Ad- 
ministrator, PO.  Box 
399.  LawrenceviMe,  VA 
23868,  804-648-3107. 


Community  Map  Actions 

(Codes:  Where  no  entry  is  necessary 
use  N/A) 

Column  Code: 

1.  Two  letter  state  designator 

2.  FIA  Community  6-digit  identity 

niunber 

3.  Community  name,  Countyties]  name 

4.  Four  digit  number  and  suffix  of  each 

FIRM  or  FHBM  panel  printed 

5.  INL/coast: 


I = Inland 
C= Coastal 

6.  Hazard: 
FL=Flood 
MS=Mud8lide 
ER= Erosion 
NF=Non  Flood  Prone 

MF = Minimally  Flood  Prone 

7.  60.3  Code: 

A = Special  Hazard  not  defined,  no 
elevation  data  (No  FHBM) 

B= Special  Hazard  Designated,  no 
elevation  data  (FHBM) 


C=FIRM,  No  Floodway  or  Coastal 

High  Hazard 
D=FIRM,  Regulatory  Floodway 

Designated* 
E = FIRM.  Coastal  High  Hazard  > 
8.  Program  status: 
1= Emergency 
2=Regular 

3= Not  participating,  no  map 
4= Not  participating,  with  map 
5= Withdrew 


'  Dtial  entry  ia  available. 
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6= Suspended 
9.  FHBM  status: 
1= Never  mapped 
2= Original 
3= Revised 
4= Rescinded 
5  =  Superseded  by  FIRM 

9.  FIRM  status: 

1= Never  mapped 
2= Original 
3= Revised 
4= Rescinded 

5= All  zone  C— no  published  FIRM 
6= All  zone  A  and  C — no  elevations 
determined 

10.  Dates  of  all  previous  maps 

11.  Revision  codes: 

1. 1916  BFE  (Base  Flood  Elevation) 

Decrease 
2. 1916  BFE  Increase 
3. 1918  SFHA  (Special  Flood  Hazard 

Area]  Change 

4.  Change  of  Zone  Designation; 
revised  FIRM 

5.  Curvilinear 

6. 1914  Incorporation 
7. 1914  Discorporation 
8. 1914  Annexation 

9.  SFHA  Reduction 

10.  Non-1916  SFHA  Increase  Without 
Numbered  Zones 

11.  Non-1918  SHFA  Increase  with 
Numbered  Zones 

12.  Drafting  Correction;  Printing  Errors 

13.  Suffix  Change  ONLY 

14.  Change  to  Uniform  Zone 
Designations  (7/1/74) 

15.  Revisions  Withdravra 

16.  Refunds  Possible 

17.  Letter  of  Map  Amendment  (1916) 

18.  Letter  of  Map  Amendment  (1916 
without  Federal  Register 
publication) 

19.  Federal  Register  Ommission 

20.  Attention.  A  previous  map  (or 
maps)  has  been  rescinded  or 
withdrawn  for  this  community.  This 
may  have  affected  the  sequence  of 
suffixes. 

21.  Miscellaneous 

13.  List  of  Numbered  Floodway  Panels 

Printed 

14.  Address  of  Community  Map 

Repository  (44  CFR  section  64.3) 

(National  Flood  Insurance  Act  of  1968  (title 
XIII  of  the  Housing  and  Urban  Development 
Act  of  1968);  effective  Jan.  28, 1969  (33  PR 
17804,  Nov.  28. 1968),  as  amended,  42  U.S.C. 
4001-4128;  E.0. 12127,  44  FR  19367;  and 
delegation  of  authority  to  the  Associate 
Director,  State  and  Local  Programs  and 
Support) 

Issued:  April  sa  1962. 
Lee  M.  Thomas, 

Associate  Director,  State  and  Local  Programs 
and  Support 

|FR  Doa  82-13817  PIM  S-l»-aZ:  MI  ami 
BIUJNO  COM  t7M-0»-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  50, 54, 56, 58,  and  61 
[CGD  77-1471 

Marine  Engineering  Regulations  for 
Merchant  Vessels;  Acceptance  of 
ASME  U  or  UM  SymlMl  Stamp  for 
Pressure  Vessels,  Fittings,  and 
Accumulators 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  These  regulations  require 
classes  L IL  and  III  pressure  vessels  not 
containing  hazardous  materials  to  be 
inspected  and  stamped  in  accordance 
with  the  American  Society  of 
Mechanical  Engineers'  Boiler  and 
Pressure  Vessel  Code.  They  replace 
previous  requirements  for  plan  approval 
and  shop  inspection  by  the  Coast  Guard. 
The  regulations  also  require  (1) 
certiflcation  of  pressure  vessel  design 
drawings  and  analyses  by  a  registered 
professional  engineer,  (2)  Coast  Guard 
inspection  of  completed  pressure  vessels 
prior  to  installation  and  (3)  compliance 
with  certain  requirements  that  are 
optional  under  the  ASME  Code.  Several 
pressure  vessel  manufacturers  have 
requested  a  changeovn  to  ASME 
inspection  and  stamping  because  of 
frequent  delays  involved  in  having  plan 
approval  and  shop  inspections 
performed  by  the  Coast  Guard.  ASME 
inspectors  are  more  readily  available  to 
perform  shop  inspections  in  a  timely 
manner,  and  the  use  of  registered 
professional  engineers  to  certify  plans 
will  minimize  the  time  needed  for  Coast 
Guard  pre-installation  inspections. 
EFFECTIVE  DATE:  lliese  regulations 
become  effective  on  June  21. 1982. 
ADDRESS:  A  copy  of  the  final  evaluation 
for  these  regulations  may  be  obtained 
from  Commandant  (G-CMC/TP24). 
(CGD  77-147),  U.S.  Coast  Guard, 
Washington,  D.C.  20593. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Howard  HIme.  c/o  Commandant 
(G-MMT-TP12),  U.S.  Coast  Guard, 
Washington.  D.C.  20593  (202)  426-2180. 
SUPPLEMENTARY  INFORMATION:  On 
December  29, 1980,  the  Coast  Guard 
published  a  proposal  in  the  Federal 
Register  (45  FR  85488)  concerning  these 
regiilations.  Interested  persons  were 
given  an  opportunity  to  submit  written 
comments  aad  12  comments  were 
received. 

Drafting  Infdnnalioa 

The  principal  persons  involved  in 
drafting  these  nilea  are  Mr.  Howard 


Hime,  Office  of  Merchant  Marine  Safety. 
and  Mr.  WiUiam  R.  Register.  Office  of 
the  Chief  Counsel 

OMB  Control  Number 

Information  collection  requirements 
contained  in  this  regulation  ({{  5iXn- 
(d)(1).  -5(e).  and  54.10 -25(c))  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (Pub. 
L.  96-511)  and  have  been  assigned  OMB 
control  number  2130-0181. 

DiscussiiHi  (tf  Commeiits 

General 

1.  Two  commenters  suggested  that 
certification  by  the  American  Bureau  of 
Shipping  (ABS)  l>e  included  as  an 
alternative  to  ASME  inspection  and 
stamping  of  pressure  vessels  or  that 
ABS  Surveyors  be  allowed  to  perform 
inspections  to  determine  compliance 
writh  ASME  requirements.  Several 
meetings  have  been  held  with  ABS  to 
discuss  these  possibilities.  However,  at 
present  ABS  does  not  have  procedures 
that  are  equivalent  to  ASME  procedures 
for  shop  inspection  and  stamping  or  for 
examining,  certifying,  and  monitoring 
the  performance  of  inspectors.  When 
equivalent  procedures  are  developed. 
ABS  will  be  considered  for  inclusion  as 
an  alternative  to  ASME  inspection  and 
stamping. 

2.  One  commenter  suggested  that  in 
lieu  of  requiring  ASME  inspection  and 
stamping,  it  should  be  made  an  option  to 
Coast  Guard  shop  inspection  and 
stamping.  Almost  all  U.S.  pressure 
vessel  manufacturers,  (more  than  99%), 
and  many  foreign  manufacturers  are 
authorized  to  apply  the  ASME  stamp, 
and,  as  a  result  Coast  Guard  inspectors 
would  not  often  be  used.  Also,  there  will 
be  few  Coast  Guard  inspectors  available 
to  perform  this  function.  However, 
specific  requests  to  apply  Coast  Guard 
requirements  in  Ueu  of  ASME 
requirements  could  be  authorized  by  an 
Officer  in  Charge,  Marine  Inspection 
(OCMI)  under  other  regulations  in  Htle 
46,  CFR,  that  allow  equivalencies.  The 
Title  46  regulations  that  allow 
equivalencies  include  S  i  30.15-1, 70.15- 
1.  90.15-1. 108.105. 175.15-1.  and  188.1&- 
1. 

3.  One  commenter  suggested  that  the 
proposed  regulations  be  extended  to 
include  cargo  tanks  regulated  under  46 
CFR  Part  151.  This  suggestion  has  not 
been  adopted.  Part  151  appUes  to 
unmanned  tank  barges  used  for  the 
transportation  of  liquids  or  liquefied 
gases  which  have  dangerous 
characteristics  or  flammability  or 
combustibility  characteristics.  As  stated 
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in  the  preamble  to  the  notice  of 
proposed  rule  making,  continued  Coast 
Guard  plan  review  and  shop  inspection 
is  needed  for  these  cargo  tanka  since 
ASME  inspection  and  stamping  would 
not  verify  compliance  with  the 
additional  safety  requirements  imposed 
by  46  CFR  Part  54  for  pressure  vessels 
containing  materials  regulated  under 
Part  151. 

4.  One  commenter  recommended  that 
Mobile  Offshore  Drilling  Units 
(MODU's)  be  exempt  from  the 
requirements  in  §  §  54.01-5(d)(2),  54.01- 
5(d)(6),  and  54.01-5(d)(7).  The 
commenter  stated  that  the  petroleum 
industry  is  generally  unfamiliar  with 
these  requirements,  which  poses  a 
potential  compliance  problem.  This 
recommendation  has  not  been  adopted. 
The  requirements  referenced  by  the 
commenter  represent  general  safety 
measures  that  in  large  part  the 
petroieun  industry  is  already  following 
voluntarily.  The  cost  to  comply  with  the 
reqinrements  is  expected  to  be  minimaL 

Specific  Regulations 

5.  Section  54.01-B(c)(2).  One 
commenter  stated  that  the  term 
"dangerous  substances"  in  the  proposed 
rules  was  not  clear  and  recommended 
that  the  term  "hazardous  materials"  be 
used  instead.  This  recommendation  has 
been  adopted.  The  term  "hazardous 
materials"  is  defined  in  46  CFR  150.115 
(45  FR  70264)  and  includes  flammable 
and  combustible  liquids  as  defined  in  46 
CFR  Part  30,  materials  regulated  under 
46  CFR  Subchapter  O,  and  liquids, 
liquifled  gases,  and  compresaed  gases  aa 
listed  in  49  CFR  172.101.  These  are  the 
same  substances  as  those  described  in 
old  i  54.01-5  as  "dangerous  articles, 
substances,  or  combustible  liquids." 

6.a.  Section  54.01-5(d)  and -5(e).  One 
commenter  questioned  the  need  to  have 
a  registered  professional  engineer 
certify  that  pressure  vessel  design 
drawings  comply  with  the  ASME  Code. 
According  to  the  commenter,  an 
authorized  inspector  under  the  ASME 
Code  certifiea  that  the  pressure  vessel 
complieS'With  the  Code.  The  authorized 
inspector  is  only  required  to  assure  (1) 
that  the  pressure  vessel  is  fabricated, 
tested,  and  inspected  in  accordance 
with  the  ASME  Code  and  the  design 
drawings  and  (2)  that,  if  certain  options 
are  selected  such  as  full  radiography, 
they  meet  the  requirements  of  the  Code. 
The  authorized  inspector  is  not  required 
to  review  the  design  drawings  to 
determine  compliance  with  ASME 
design  requirements.  Likewise,  the 
inspector  is  not  required  to  check  for 
compliance  with  the  regulations  in 
S  54:01-5(d)  (i.e.,  the  inspector  is  not 
responsible  for  hidging  the  adequacy  of 


the  pressure  vessel  for  its  intended 
service  nor  for  assuring  the  proper 
selection  of  the  various  options 
permitted  by  the  ASME  Code,  such  as, 
full  radiography  of  welds  in  lieu  of  spot 
radiography  or  no  radiography). 
Accordingly,  as  a  check  for  compliance 
with  the  design  requirements  of  the 
ASME  Code  and  the  requirements  of 
section  54.W-a(d).  fhe  plans  are  required 
to  be  certified  by  a  registered 
professional  engineer. 

6.b.  One  commenter  believed  that 
certification  of  design  drawings  by  a 
registered  professioiud  engineer  is  an 
increase  in  the  existing  requirements  for 
pressure  vessels  used  on  MODU's.  This 
certification  is  an  existing  requirement, 
as  stated  in  46  CFR  58.60-11. 

7.  Section  S4.10-3{c).  One  commenter 
questioned  the  need  for  a  pressure 
vessel  to  be  examined  by  a  Coast  Guard 
marine  inspector  prior  to  installation. 
Hie  commenter  stated  that  this 
represents  a  di^ihcation  of  effort  since 
the  pressure  vessel  is  also  inspected  by 
an  authorized  inspector  tmder  the  ASME 
Code.  As  explained  in  paragraph  6 
above,  the  authorized  inspector  is  not 
required  to  verify  compliance  with  the 
requirements  in  1 54.01-5(d).  The 
purpose  of  the  Coast  Guard  inspection  is 
to  check  for  general  compliance  with  the 
regulations,  with  emphasis  on 
verification  that  the  pressure  vessel  was 
in  fact  conatrected  in  accordance  with 
the  requireiaents  in  {  54.01-5(d).  The 
inspection  also  includes  a  visual  check 
on  whether  the  pressure  vessel  was 
damaged  during  transportation. 

8.  Section  54.10-25.  One  commenter 
questioned  the  need  to  provide  both  the 
Coast  Guard  data  report  forms  as  well 
as  manufacturer's  report  forms.  The 
commenter  misinterpreted  the  proposal 
Only  one  set  of  forms  is  required.  If  a 
pressure  vessel  is  shop  inspected  by  the 
Coast  Guard,'the  data  report  forms 
provided  by  the  Coast  Guard  are 
required.  If  a  pressure  vessel  is 
inspected  by  an  authorized  inspector 
under  the  ASME  Code,  manufacturer's 
data  report  forms  are  required  in  lieu  of 
Coast  Guard  forms. 

9.  Section  58.30-25(a).  One  commenter 
requested  that  accumulators  be  exempt 
from  A^IE  inspection  and  stamping. 
The  commenter  argued  that  the  lead 
time  to  make  design  modifications  in 
accordance  with  ASME  requirements 
would  take  12  to  18  months.  As  stated  in 
paragraph  11  of  the  preamble  to  the 
NPRM,  }  58.30-25{a)  provides  ASME 
inspection  and  stamping  as  an  option  to 
existing  requirements  for  atxumolators. 
Coast  Guard  plan  approval  and 
inspection  has  been  retained  as  an 
option  for  acotmnilators. 


10.  Section  61.10-5.  One  commenter 
asked  why  §  61.10-5  requwes  periodic 
examination  of  Coast  Guard  stamped 
pressure  vessels  but  not  of  an  ASME 
stamped  pressure  vessel.  The 
commenter  misinterpreted  the  proposal. 
ASME  stamped  pressure  vessels  are 
also  stamped  with  the  Coast  Guard 
symbol  in  accordance  with  {  54.10-3(c|. 
and  S  61.10-5  requires  that  they  likewise 
be  examined  periodically. 

EcoQomic  Evaluation  and  Record 
Keeping 

These  regulations  are  considered  to 
be  nonsignificant  and.  accordingly,  a 
final  evaluation  has  been  prepared  and 
placed  in  the  public  docket  as  required 
by  the  Department  of  Transportation's 
Policies  and  Procedures  for 
Simplification.  Analysis,  and  Review  <A 
Regulations  (DOT  Order  2100.5).  These 
regulations  have  also  been  evaluated 
under  the  terms  of  Executive  Order 
12291  and  have  been  determined  not  to 
be  major  rules. 

As  stated  in  the  final  evaluation,  these 
rules  will  result  in  an  approximate 
annual  dollar  savings  of  $0.59  million  for 
manufacturers  and  $0.23  milUon  for  the 
Coast  Guard.  The  expected  benefit  of 
these  roles,  in  addition  to  the  $0.82 
million  annual  saving,  «vill  be  the 
substantial  amount  of  time  saved  by 
manufacturers  In  obtaining  required 
inspections  of  pressure  vessels.  Also. 
Coast  Guard  inspectors  will  acquire 
more  time  in  which  to  perform  required 
inspections  of  other  types  of  marine 
equq)ment  that  cannot  effiectively  be 
inspected  by  independent  parties. 

The  NPRM  was  published  before 
January  1, 1981,  and,  accordingly,  the 
rule  making  is  exempt  from  the 
Regulatory  Flexibili^  Act  (Pub.  L  96- 
354;  94  Stat.  1164;  5  U.S.C  601-612). 
However,  the  requirements  of  the  Act 
were  taken  into  consideration  and  these 
regulations  are  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
which,  for  purposes  of  this  rule  making, 
consists  of  small  pressure  vessel 
manufacturers.  As  explained  in  the  final 
evaluation,  most  manufacturers,  both 
large  and  small,  already  hold  the  ASME 
stamp  needed  to  comply  with  these 
regulations.  However,  for  the  few 
manufacturers  who  are  not  currentiy 
authorized  to  apply  the  A^ffi  stamp, 
the  cost  to  obtate  one  ($5,000  for  smaD 
manufacturers  up  to  approximately 
$20,000  for  large  manofactiirers)  is 
marginal  compared  to  overaM  business 
coets.  Also,  sone  small  manofacturers 
who,  urdike  larger  concerns,  do  not  have 
a  registered  prolessiaBal  engineer  (PE) 
in  their  organization  will  incor  some 
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increased  costs  to  hire  a  registered  PE  to 
review  and  certify  design  drawings  in 
accordance  with  these  regulations. 
However,  the  total  time  and  dollar 
savings  for  manufacturers,  both  large 
and  small  associated  with  these 
regulations  should  be  less  than  the  time 
and  money  involved  to  obtain  Coast 
Guard  plan  approval  and  shop 
inspection  under  the  old  requirements. 

An  analysis  of  the  record  keeping 
requirements  in  these  regulations  was 
conducted  under  the  Paperwork 
Reduction  Act  of  1980  {44  U.S.C.  3501- 
3520).  The  analysis  shows  that  5252 
documents  were  required  to  be 
submitted  annually  to  the  Coast  Guard 
under  the  old  requirements.  The 
requirements  as  revised  in  this  rule 
making  reduce  the  annual  reporting 
burden  firom  5252  documents  down  to 
1312  documents. 

List  of  Subjects  46  CFR  Parts  50.  54.  56, 
61 

Vessels,  Marine  safety.  46  CFR  Part 
58. 

Vessels,  Oil  and  gas  exploration. 
Marine  safety. 

,   In  consideration  of  the  foregoing,  the 
Marine  Engineering  Regulations  in 
Subchapter  F  of  Tide  46,  Code  of 
Federal  Regulations,  are  amended  as 
follows: 

PART  SO— GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  50  is 
revised  to  read  as  follows: 

Authority:  Section  5  ,49  Sfat.  1384  (46  U.S.C. 
369);  R.S.  4405.  as  amended  (46  U.S.C.  375); 
section  3,  70  Stat.  152.  as  amended  (46  U.S.C. 
390b);  section  5,  Pub.  L  95-474,  92  Stat.  1480 
(46  U.S.C.  391a):  Section  1.  Pub.  L  85-739,  72 
Stat.  833.  as  amended  (46  U.S.C.  404);  Pub.  L. 
93-370.  88  Stat.  423  (46  U.S.C.  411);  R.S.  4462, 
as  amended  (46  U.S.C.  416);  section  1,  Pub.  L 
86-244,  73  Stat  475  (46  U.S.C  481);  section  17, 
54  Stat.  166  (46  U.S.C.  526p);  section  2,  Pub.  L 
96-453.  94  Stat  207  (46  U.S.C  1295F(c)(2)); 
section  4,  67  Stat  482  (43  U.S.C  1333(d)); 
section  3,  68  Stat  675  (50  U.S.C  198):  section 
6,  80  Stat  d38  (49  U.S.C.  1655(b));  E.0. 12234, 
45  FR  58801;  49  CFR  1.46. 


§S0.05-1(*)    [AmendMl] 

2,  In  5  50.05-l(e]  remove  the  words 
"§  54.01-19  and". 

3.  Revise  5  50.1&-5(c]  to  read  as 
follows: 

§50.15-5    ASME  boiler  and  pressure 
vessel  cod*. 

•        *        •        •        • 

(c)  Except  as  required  in  S  54.01-5  of 
this  chapter,  manufacturers  constructing 
boilers,  pressure  vessels,  and  safety 
valves  for  installation  on  vessels  subject 
to  the  regulations  in  this  subchapter 


need  not  hold  the  applicable  ASME 
Code  symbol  stamps. 


PART  54— PRESSURE  VESSELS 

4.  The  authority  citation  for  Peirt  54  is 
revised  to  read  as  follows: 

Authority:  section  5.  49  SUt  1384  (46  U.S.C. 
369);  R.S.  4405,  as  amended  (46  U.S.C.  375); 
section  3,  70  Stat  152,  as  amended  (46  U.S.C 
390b):  section  5.  Pub.  L  95-474,  92  Stat  1480 
(46  U.S.C.  391a):  section  1,  Pub.  L  85-739,  72 
Stat  833.  as  amended  (46  U.S.C.  404);  Pub.  L 
93-370.  88  Stat  423  (46  U.S.C.  411);  R.S.  4462, 
as  amended  (46  U.S.C.  416);  section  1,  Pub.  L. 
8&-244,  73  Stat  475  (46  U.S.C  481);  section  17. 
54  Stat  166  (46  U.S.C  526p):  section  2,  Pub.  L 
96-453.  94  Stat  207  (46  U.S.C  1295F(c)(2)); 
section  4,  67  Stat  462  (43  U.S.C.  1333(d)); 
section  3,  68  Slat  675  (50  U.S.C.  198;  section 
6,  80  Stat.  938  (49  U.S.C  1655(b));  EO.  12234. 
45  FR  58801;  49  CFR  1.46. 


S  54.01-1    [Amended] 

5.  In  §  54.01-1,  remove  the  last 
sentence  of  paragraph  (a)  and  remove 
paragraph  (a)(1). 

6.  Revise  §  54.01-5  to  read  as  follows: 

S  54.01-5    Scope  (modifies  U-1  and  U-2). 

(a)  This  part  contains  requirements  for 
pressure  vessels.  Table  54.01-5(a)  gives 
a  breakdown  by  parts  in  this  subchapter 
of  the  regulations  governing  various 
types  of  pressure  vessels,  boilers,  and 
thermal  units. 

(b)  Pressiu«  vessels  are  divided  into 
Classes  L  I^  [low  temperature),  II,  D-L 
(low  temperature),  and  IH  Table  54.01- 
5(b]  describes  these  classes  and  sets  out 
additional  requirements  for  welded 
pressure  vessels. 

(c)  The  requirements  for  pressure 
vessels  by  class  are  as  follows: 

(1)  Class  I-L  and  D-L  pressure  vessels 
must  meet  the  applicable  requirements 
in  this  part. 

(2)  Pressure  vessels  containing 
hazardous  materials  as  defined  in 

S  150.115  of  this  chapter  must  meet  the 
requirements  of  this  part  or,  as 
apphcable,  the  requirements  in  49  CFR 
Parts  171-177  or  Part  64  of  this  chapter. 

(3)  Except  as  provided  in  paragraph 
(c)(4]  of  this  section.  Classes  L  0.  and  m 
pressure  vessels  not  containing 
hazardous  materials  must  be  designed 
and  constructed  in  accordance  with  the 
requirements  in  Section  VIH  division  1, 
of  the  ASME  Code  and  must  be  stamped 
with  the  ASME  "U"  symbol.  These 
pressure  vessels  must  also  comply  with 
the  requirements  that  are  listed  or 
prescribed  in  paragraphs  (d)  through  (g) 
of  this  section.  Compliance  with  other 
provisions  in  this  part  is  not  required. 

(4)  Classes  n  and  in  pressure  vessels 
that  have  a  net  internal  volume  of  less 
than  0.14  cubic  meters  (5  cubic  feet)  and 
do  not  contain  hazardous  materials  must 


be  stamped  with  either  the  ASME  "IT 
or  "UM"  symbol.  CompUance  with  other 
provisions  in  this  part  is  not  required. 

(d)  Pressure  vessels  described  in 
paragraph  (c)(3)  of  this  section  must — 

(1)  Have  detailed  plans  that  include 
the  information  required  by  S  54.01-18 
(approved  by  the  Office  of  Management 
and  Budget  under  OMB  control  number 
2130-0181): 

(2)  Meet  $  54.01-35  and  S  54.2S-3: 

(3)  Have  pressure  relief  devices 
required  by  subpart  54.15: 

(4)  Meet  the  applicable  requirements 
in  55  54.10-3.  54.10-20.  and  54.10-25  for 
inspection,  reports,  and  stamping; 

(5)  If  welded,  meet  the  post  weld  heat 
treatment  and  minimiim  joint  and 
radiography  requirement  in  Table  54.01- 
5(b): 

(6)  If  a  heat  exchanger,  meet  5  54jn-% 
and 

(7)  If  a  steam  generating  pressure 
vessel,  meet  5  54.01-ia 

(e)  The  plans  required  by  paragraph 
(d)(1)  of  this  section  must  be  certified  by 
a  registered  professional  engineer  to 
meet  the  design  requirements  in 
paragraph  (d)  of  this  section  and  in 
section  Vin,  division  1,  of  the  ASME 
Code.  The  certification  must  appear  on 
all  drawings  and  analyses.  The  plans 
must  be  made  available  to  the  Coast 
Guard  prior  to  the  inspection  required 
by  5  54.10-3(c).  (Approved  by  the  Office 
of  Management  and  Budget  under  OMB 
control  number  2130-0181.) 

(f)  If  a  pressure  vessel  has  more  than 
one  independent  chamber  and  the 
chambers  have  different  classifications, 
each  chamber  must,  as  a  minitnnm,  meet 
the  requirements  for  its  classification.  If 
a  single  classification  for  the  entire 
pressure  vessel  is  preferred,  the 
classification  selected  must  be  one  that 
is  required  to  meet  all  of  the  regulations 
applicable  to  the  classification  that  is 
not  selected.  For  example,  if  one 
chamber  is  Class  I  and  one  chamber  is 
Class  II-L,  the  only  single  classification 
that  can  be  selected  is  Qass  I-L 

(g)  The  design  pressure  for  each 
interface  between  two  chambers  in  a 
multichambered  pressure  vessel  must^ 
be— 

(1)  The  maximum  allowable  working 
pressure  (gauge)  in  the  diamber  with  the 
higher  pressure;  or 

(2)  If  one  chamber  is  a  vacuum 
chamber,  the  maximum  allowable 
working  pressure  (absolute)  in  the  other 
chamber  minus  the  least  operating 
pressure  (absolute)  in  the  vacuum 
chamber. 

7.  Revise  die  heading  of  Table  SiJOl- 
5(b)  to  read  as  foUowK 
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Table  54.ei-5<b)— Prosaure  Vessel 
ClassificadoB 

(Special  heat  exchanger  requirements 
excluded,  see  i  54.01-2} 

8.  In  Table  54.01-5(b)  add  a  reference 
to  footnotes  6  and  7  after  the  phrase 
"Minimum  joint  requirements*  ".  As 
revised,  the  phrase  reads  "Minimum 
joint  requirements',*.^  ". 

9.  In  Table  54.01-5(b)  add  a  reference 
to  footnote  7  after  the  phrases 
"Minimum  radiography  requirements, 
section  Vm,  ASME  Code"  and  "Post 
Weld  heat  treatment  required  *".  As 
revised,  the  phrases  read  "Mimimum 
radiography  requirements,  Section  VIQ, 
ASME  Code  '"  and  "Post  weld  heat 
treatment  required  ','". 

10.  In  Table  54.01-5(b)  add  a  reference 
to  footnote  4  after  the  word  "yes"  the 
first  time  it  appears  under  the  column 
entitled  "Shop  Inspection  Required", 
and  the  first  time  it  appears  under  the 
column  entiUed  "Han  Approval 
Required",  to  denote  that  certain  Class  I 
pressure  vessels  are  exempt  from  plan 
approval  and  shop  inspection. 

11.  Add  new  footnotes  6  and  7  to 
Table  54.01-5(b)  to  read  as  follows: 

*  A  bott-welded  joint  with  one  plate  edge 
offset  (see  Figure  UW-13a(k)  and  table  UW- 
12  of  the  ASME  Code)  may  only  be  used  in 
the  fabrication  of  Class  II  and  III  pressure 
vessels. 

^  These  requirements  apply  only  to  welded 
pressure  vessels. 

12.  In  Table  54.01-6(b)  replace  Uie 
term  "dangeroue  substances" 
everywhere  it  appears  with  the  term 
"hazardous  materials." 

13.  Revise  the  heading  and  paragraph 
(a)(4}  in  S  54.01-15  to  read  as  follows: 

§54UI1-16    Exwi^tiora  from  shop 
inspection  and  plan  approvH  (r«plac«s  l>- 
l(c)(6)tt)roiiah(9H. 

(a) 

(4)  Class  I.  n,  and  III  pressure  vessels 
that  meet  the  requirements  of  S  54.01- 
5(c)(3).  and  -5(c)(4). 


§  54X)1-16  (ftamovad] 

14.  Remove  §  54.01-18. 

15.  Remove  the  second  sentence  in 
S  54J0-3(b). 

16.  Add  a  new  i  54.10-3(c)  to  read  as 
follows: 

§  54.10-3    Marine  Inspectors  (replaces  UO- 

90  and  UQ-91,  and  modifies  UQ-92  ttirough 

UQ-103). 

*         *         •         •         * 

(c)  Pressure  vessels  described  in 
S  54.01-6(c)(3),  except  pressure  vessels 
in  systems  regulated  under  S  58.80  of 
this  chapter,  must  be  visually  examined 
by  a  marine  inspector  prior  to 
installation.  The  marine  inspector  also 


reviews  the  associated  plans  and 
manufacturers'  data  reports.  If,  upon 
inspection,  the  pressure  vessel  complies 
with  the  applicable  requirements  in 
S  54.01-5,  the  marine  inspector  stamps 
the  pressure  vessel  with  the  Coast 
Guard  Symbol. 

§54.10-17    [Removwl] 

17.  Remove  5  54.10-17. 

18.  Revise  §  54.ia-20(a)  to  read  as 
follows: 

§54.10-20    Martdng  and  stamping. 

(a)  Pressure  vessels  (replaces  UG-118, 
except  paragraph  (k),  and  UG-118). 
Pressure  vessels  that  are  required  by 
§  54.10-3  to  be  stamped  with  the  Coast 
Guard  Symbol  must  also  be  stamped 
with  the  following  information: 
•        *        *        *        « 

(4)  Maximum  allowable  working 

pressure kPa  ( psig)  at C 

{ F). 

(5)  Qass. 

(6)  Minimum  service  temperature 
allowed,  if  below  -18  C  (0  F) 

(7)  Water  capacity  in  liters  (U.S. 
gallcms),  if  a  cargo  carrying  pressure 
vessel 


§54.10-20    lAmended] 

19.  In  S  54.10-20{c)(l),  insert  the  words 
"Coast  Guard  shop"  after  die  word 
"requiring". 

20.  Add  a  new  S  54.1(>-25(c)  to  read  as 
follows: 

§54.10-25    Manufacturers' data  report 
forms  (modmaa  UG-UO). 

***** 

(c)  ff  a  pressore  vessel  is  required  to 
be  inspected  in  accordance  with  §  54.10- 
3(c).  the  manufactiu-er's  data  reporta 
required  by  UG-120  must  be  made 
available  to  the  Coast  Guard  inspector 
for  review  prior  to  inspection  of  the 
pressure  vessel.  (Approved  by  the  Office 
of  Management  and  Budget  under  OMB 
control  number  2130-8181). 

21.  In  S  54.20-2.  revise  the  heading 
and  paragraphs  (a)  and  (b)  as  follows: 

§54JM.2    FaMcafloa  for  hazardous 
((UW-2(B)». 


§S4.20r3    insaerradl 
22.  Remove  and  reserve  S  54.20-3(c). 


(a)  Pressure  vessels  containing 
hazardous  materials  as  defined  in 
section  150.115  of  this  chapter  must  be 
of  the  class  and  construction  required 
by  Subchapters  D,  I,  O,  or,  when  not 
specified,  of  a  class  determined  by  the 
Commandant 

(b)  Class  ni  pnssuie  vessels  must  not 
be  Bsed  for  the  storage  or  stowage  of 
hazardous  materials  unless  there  is 
specific  authorization  in  Subchapters  D. 
I.  or  O. 


§54.20-10    [f 

23.  Remove  §  54.20-10. 

PART  56— PIPI»I6  SYSTEMS  AND 
APPURTENANCES 

24.  The  authority  citation  of  Part  58  is 
revised  to  read  as  follows: 

AMdiority:  Section  5.  49  Stat  1384  (46  U.S.C 
369):  R.S.  4405,  as  amended  (40  U.S.C.  375); 
Section  3.76  Stat.  152.  as  amended  (46  U.S.C 
390b):  Section  5,  Pub.  L  95-474.  92  Stat  1480 
(46  U.S.C.  391a);  Section  1.  Pub.  L  85-739.  72 
Stat.  833,  as  amended  (46  U.S.C.  404);  Pub.  L 
93-370,  88  Stat  423  (46  U.S.C.  411);  R.S.  4462. 
as  amended  (46  U.S.C.  416);  Section  t,  Pub.  L. 
86-244,  73  Stat.  475  (46  U.S.C.  481);  Section  17. 
54  Sfat.  166  (46  U.S.C  526p):  Section  2  Pub.  L 
96-453,  94  Stat.  207  (46  U.S.C  1295F  (c)(2)); 
Section  4.  67  Stat.  462  (43  U.&C  1333(d)); 
Section  3.  68  Stat  675  (50  U.S.C.  198);  Section 
6,  80  Stat.  938  (48  U.S.C  ie65(b));  E.0. 12234, 
45  FR  58801;  49  CFR  1.46. 

25.  In  S  56.15-1,  revise  paragraphs  (e) 
and  (f)  as  follows: 

§56.15-1    FitUnga. 

•        ♦        *        *        * 

(e)  The  following  requirements  apply 
to  nonstandard  fluid  conditioner  fittings 
which  do  not  contain  hazardous 
materials: 

(1)  The  nonstandard  fluid  conditioner 
fittings  listed  below  must  meet  the 
applicable  requirements  in  §  54.01-5 
(c)(3),  (c)(4),  and  (d)  of  this  dtapter  or 
the  remaining  provisions  in  Part  54, 
except  that  Coast  Guard  shop  inspection 
is  not  requited: 

(i)  Nonstandard  fluid  oonditianer 
fittings  that  have  a  net  internal  volume 
greater  than  0.04  cubic  meters  (1.5  cubic 
feet)  and  that  are  rated  for  temperatures 
or  pressures  exceeding  those  specified 
as  minim  urns  for  Class  I  piping  systems. 

(ii)  Nonstandard  fluid  conditioner 
fittings  that  have  an  internal  diameter 
exceeding  15  centimeters  (6  inches)  and 
that  are  rated  for  temperatures  or 
pressures  exceeding  those  specified  as 
minimums  for  Class  I  piping  systems. 
***** 

(f)  Nonstandard  fluid  conditioner 
fittings  rated  above  103  kPa  (15  psig), 
that  contain  hazardous  materials  as 
defined  m  S  150.115  of  this  chapter  must 
meet  the  applicable  requirements  of  Part 
54  this  chapter,  except  Subpart  54.10. 

PART  58— MAIN  AND  AUXIUARY 
MACHINERY  AND  RELATED  SYSTEMS 

28.  The  authority  citation  for  Part  58  is 
revised  to  read  as  follows: 

Authority:  Section  5,  40  SUt  1384  (46  MJ&JC 
360);  R.S.  4405.  as  am^ided  (46  U.SXL  375J; 
Section  3,  70  Stat.  152,  as  amended  (46  U.S.C. 
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390b);  Section  5.  Pub.  L  95-474. 92  Stat.  1480 
(46  U.S.C  391a);  Section  1.  Pub.  L  85-739.  72 
Stat.  833.  88  amended  (4fi  U.S.C  404);  Pub.  L 
93-370,  88  Stat  423  (46  U.S.C.  411);  R.S.  4462, 
as  amended  (46  U.S.C  416);  Section  1.  Pub.  L 
86-244.  73  Stat.  475  (46  U.S.C.  481);  Section  17. 
54  Stat  166  (46  U.S.C.  528p);  Section  2,  Pub.  L 
96-453,  94  Stat.  207  (40  U.S.C  1295F(c){2)): 
Section  4,  67  Stat  462  (43  U.S.C  1333(d]); 
Section  3.  68  SUL  675  (50  US.C.  198):  Section 
6,  80  Stat  938  (49  U.S.C.  1655(b));  E.0. 12234. 
45  FR  58801;  49  CFR  1.46. 

27.  Revise  the  second  sentence  in 
§  5&30-25(a)  to  read  as  follows: 

§58.30-25    Accumulator. 

(a)  *  *  *  Accumulaton  must  meet  the 
applicable  requirements  in  i  54.01-5 
(c)(3].  (c)(4).  and  (d)  of  this  chapter  or 
the  remaining  requirements  in  Part  54. 


S  58.60-3    [AnMnded] 

28.  In  5  58.60-3.  delete  die  citation 
"§  54.01-16"  and  insert  in  its  place  the 
words  "the  applicable  requirements  in 
S  54.01-6  of  this  chapter". 

PART  61— PERIODIC  TESTS  AND 
INSPECTIONS 

29.  The  authority  dtatioa  for  Part  61  is 
revised  to  read  as  follows: 

Authority:  Section  5,  49  Stat  1384  (48 
U.S.C  389);  R.S.  4406,  as  amended  (46  U.S.C. 
375);  Section  3,  70  Stat  152,  as  uiended  (46 
U.S.C.  390b);  Section  S,  Pub.  L  95-474,  92  Stat 
1480  (46  UJ&.C  391a);  Section  1.  Pub.  L  85- 
739,  72  Stat  833,  as  amended  (46  U.S.C  404); 
Pub.  L  93-37a  88  Stat  423  (46  U.S.C  411);  RA 
4462.  as  amended  (46  U.S.a  416);  Section  t 
Pub.  L  86-244.  73  Stat  475  (48  U5.C  481); 
Section  17.  54  Stat  166  (48  U.S.C  528p); 
Section  2,  Pub.  L  96-453,  94  Stat  »7  (46 
U.S.C.  1295F(c)(2));  Section  4,  «7  Stat  462  (43 
U.S.C.  1333(d)):  Sectioi  3,  88  Stat  875  (SO 
U.S.C.  198):  Section  6. 80  Stat  838  («  U.S.C 
1655(b)):  E.0. 12231  45  FR  68801;  40  CFR  1.46. 


§61.10-5    U 

30.  In  the  first  sentence  ot  i  61.10-5(b). 
delete  the  words  'Pressure  vessels  that 
required  initial  shop  inspection  and 
pressure  vessels  that  are  accepted  under 
§  54.01-10"  and  insert  in  their  place  the 
words  "Pressuire  vessels  that  are 
stamped  with  the  Coast  Guard  symbol 
and  pressure  vessels  in  systems 
regulated  under  Subpart  56.60  of  this 
subchapter". 

31.  Revise  f  ei.l0-5{e)(6)  to  read  as 
follows: 


(e)  *  *  * 

(6)  Pressure  vessels  not  stamped  with 
the  Coast  Guard  SjrmboL 

32.  In  the  first  sentence  of  5  61.10- 
5(h)(1),  remove  the  words  "have  been 
pneumatically  tested  during  shop 
inspection"  and  insert  in  their  place  the 


words  "ihat  were  pneumatically  tested 
before  being  stamped  with  the  Coast 
Guard  Symbol". 

Dated-  May  14. 1982. 

Qyde  T.  Luak,  )r. 

Rear  Admiral  Coast  Guard.  Chief,  Office  of 

Merchant  Marine  Safety. 
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Marftime  Administration 

46  CFR  Part  310 

Admission  and  TraMng  of  Midshipmen 
at  ttte  United  States  Merdiant  Marine 
Academy 

agency:  Maritime  Administration,  DOT. 
action:  Final  rule. 

summary:  The  Maritime  Administratton 
(MarAd)  is  amending  its  regulations 
relative  to  merchant  marine  training  at 
the  United  States  Merchant  Marine 
Academy  (Academy)  to  conform  the 
regulations  to  the  provisions  of  the 
recently  effective  Maritime  Education 
and  Training  Act  of  1980  (Pub.  L  95- 
453).  including  the  requirement  for  a 
service  obligation  contract  for  students 
enrolled  after  April  1, 1982. 
EFFECTIVE  DATE:  The  regulations  will  be 
effective  on  May  19. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.Crich ).  Bernhardt.  Academies 
Program  Officer.  Maritime 
Administration,  Office  of  Maritime 
Labor  and  Training.  Room  7306. 
Department  of  Transportation,  400  7th 
Street.  SW.,  Washington,  D.C  2059a 
Phone— {202)  426-5786. 
SUPPLEMENTARY  UffORMATION:  The 

Maritime  Education  and  Training  Act  of 
1980  (Pub.  L  96-453)  contains  a  number 
of  key  provisions  which  need  to  be 
incorporated  in  the  Academy 
regulations.  The  following  text  sums  u|> 
the  substantive  changes  MarAd  is 
making  to  conform  the  regulations  to  the 
requirements  of  the  statute. 

Section  310.53    Nominatkma  and 
Koca/jc/ea— This  revision  states  that 
nominating  officials  may  only  nominate 
candidates  who  are  residents  of  their 
States.  If  also  reflects  the  fact  that  up  to 
40  additional  appointments  may  be 
made  by  MarAd  annually. 

Section  31054    CeneraJ  requirements 
for  eligibility— Twenty-hve  (25)  years  of 
age  is  established  as  the  new  maximum 
age  for  admission  to  the  Academy.  Also, 
a  candidate  who  is  conditionally 
appointed  to  the  Academy  pending 
completion  of  a  Navy  security  and 
suitability  investigation  will  be  subject 


to  separation  if  die  kivestigatioa 
establishes  failure  to  meet  the 
requirements  for  appointment  as 
Midshipman,  U.S.  Naval  Reserve. 

Section  310^    Scholastic 
requirements — ^A  new  provision  would 
give  proper  consideration  to  a 
candidate's  post  high  sdiool  sdiolastic 
record. 

Section  310.57   Application  and 
selection  of  midshipmen — ^A  new 
provision  would  clarify  that  no  special 
preference  will  be  granted  in  the 
selection  process  to  individuals  with 
family  members  w^o  are  alumni  of  the' 
Academy. 

Section  310.58    Service  obligation  tor 
students  enrolled  after  April  1, 1982— 
The  amendments  provide  that  as  • 
condition  of  admission,  students 
enrolled  after  April  1. 1982.  shall  sign  a 
service  obligation  contract  TTie 
obligations  are:  Complete  the  course  of 
instruction  at  the  Academy;  fulfill  the 
requirement  for  a  license  as  a  merchant 
marine  officer  in  the  U.S.  merchant 
marine;  maintain  a  license  as  such  an 
officer  for  six  (6)  years  following 
graduation;  apply  for,  and  accept  if 
tendered,  a  commission  in  the  U.S. 
Navel  Reserve  (including  Merchant 
Marine  Reserve);  and  serve  the  foreign 
and  domestic  commerce  and  the 
national  defense  of  the  United  States  for 
at  least  five  (5)  yeara  following 
graduation,  either  as  a  merchant  marine 
officer,  or  in  a  uniformed  service  of  the 
United  States.  Failure  to  meet  these 
obligations  could  lead  to  inductitm  in 
the  armed  forces.  There  is  a  waiver 
provision  that  may  apply  in  cases  of 
undue  hardship  and  impossibiOty  of 
perfonning  the  service  obligation  doe  to 
accident  illness  or  other  justifiable 
reason.  Also,  in  exceptional  cases, 
MarAd  may  grant  a  deferment  of  all  or 
part  of  the  service  ctMnmitment  for  a 
period  not  to  exceed  two  years  to 
students  enrolling  in  the  marine  or 
maritime-related  graduate  course  of 
study  approved  by  the  Administrator. 
Deferments  would  only  be  granted  to 
students  with  superior  academic  and 
conduct  records  while  at  the  Academy. 

We  are  defining  a  satisfactory  year  of 
service  at  sea  for  a  merchant  marine 
officer  which  is  based  on  the 
approximate  period  of  service  for  the 
industry  as  a  whole. 

Section  310.86    Foreign  students — 
The  revision  reflects  the  fact  that  under 
Pub.  L  96-453  the  President  may 
designate  twelve  (12)  individuals  from 
nations  located  in  the  Western 
Hemisphere,  other  than  the  United 
States,  to  receive  instruction  at  the 
Academy.  This  section  would  also 
provide  for  the  enrollment  of  an 
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additional  thirty  (30)  qualified 
individuals  from  nations  other  than  the 
United  States.  Unlike  the  foregoing 
twelve  (12)  appointments  from  the 
Western  Hemisphere,  these  thirty  (30) 
appointments  would  not  be 
scholarships,  and  the  foreign  nations  are 
required  to  reimburse  MarAd  for  the 
costs.  The  thirty  (30)  appointments 
would  require  approval  by  both  the 
Secretary  of  State  and  MarAd.  This 
section  is  further  revised  to  provide  that 
the  amount  of  reimbursement  shall  be 
the  incremental  cost  of  providing 
instruction  to  such  foreign  students, 
rather  than  the  fully  allocated  cost.  This 
method  of  reimbursement  protects  the 
interests  of  the  U.S.  Government  in  that 
it  covers  the  total  out-of-pocket  costs 
Incurred  in  providing  instruction  to  these 
students,  makes  the  use  of  training 
opportunity  more  attractive  to  friendly 
foreign  nations,  and  advances  the 
purpose  intended  by  Congress. 

Hie  Maritime  Administrator  has  made 
a  determination,  pursuant  to  the 
provisions  of  Executive  Order  12291, 
that  this  is  not  a  major  rule  that  requires 
the  preparation  of  a  regulatory  impact 
analysis.  Pursuant  to  DOT  Order  2100.5. 
this  is  a  significant  regulation  for  which 
a  regulatory  evaluation  has  been 
prepared  and  will  be  placed  in  the 
rulemaking  docket  and  made  available 
upon  request.  Please  send  request  in 
writing  to  Mr.  Erich  J.  Bernhardt, 
Academies  Program  Officer,  Maritime 
Administration,  Office  of  Maritime 
Labor  and  Training,  Room  7302, 
Department  of  Transportation,  400  7th 
Street.  SW..  Washington.  D.C.  20590. 
Phone— (202)  426-5766. 

Good  cause  exists  for  pubUcation  of 
the  revision  of  this  regulation  as  a  final 
rule,  without  opportunity  for  public 
comment  and  elective  immediately, 
pursuant  to  provisions  of  5  U.S.C.  553. 
The  Congressional  nomination  process 
for  the  Academy  has  been  completed.  It 
is  imperative  that  the  final  regulations 
be  in  place  to  reflect  the  requirements  of 
Pub.  L  96-453  90  that  every  Member  of 
Congress  and  the  other  nominating 
officials  may  adequately  inform  his  or 
her  constituents  of  the  new,  eligibility 
requirements  and  the  service  obligation. 
Further,  it  is  essential  to  the  Academy  to 
provide  guidance  to  nominees  and  make 
selections  and  notify  principal 
candidates  by  May  1, 1982,  the 
customary  date  for  notification. 
Accordingly,  notice  and  public 
procedure  thereon  are  impracticable. 
Since  there  is  no  requirement  for  a 
notice  of  proposed  rulemaking,  the 
Maritime  Administrator  certifies  that  the 
regulation  is  not  subject  to  the 
Regulatory  Flexibility  Act  of  1980  (Pub. 


L  96-354).  MarAd  will  develop  specific 
reporting  requirements  for  Academy 
graduates  in  light  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-^511). 
which  will  be  subject  to  approval  by  the 
Office  of  Management  and  Budget 

List  of  Subjects  in  46  CFR  Part  310 

Grant  programs — Education,  Schools, 
Seamen. 

Accordingly,  Subpart  C  is  revised  to 
read  as  follows: 

PART  310-llERCHANT  MARINE 
TRAINING 


SubiMft  C— Admission  and  Training  of 
MldsMpmon  at  tti*  Unltad  States  Merctumt 
Marina  Acadaroy 

Sea 

310.50  Purpose. 

310.51  Definitions. 

310.52  General. 

310.53  Nominations  and  vacancies. 

310.54  General  requirements  for  eligibility. 

310.55  Scholastic  requirements. 

310.56  Physical  requirements. 

310.57  Application  and  selection  of 
midshipmen. 

310.58  Service  obligation  for  students 
enrolled  after  April  1, 1982. 

310.59  Courses  of  instruction. 

310.60  Training  on  subsidized  vessels. 

310.61  Training  on  other  vessels  and  by 
other  facilities  or  agencies. 

310.62  Allowances  and  expenses;  required 
deposit 

310.63  Uniforms  and  textbooks. 

310.64  Privileges. 

310.65  Graduation. 

310.66  Foreign  shidents. 

310.67  Academy  regulations. 
Authority:  Sees.  204(b]  and  1301-1308. 

Merchant  Marine  Act  1936.  as  amended  (46 
U.S.Q  1114  and  1295-1295g):  MariHme 
Education  and  Training  Act  of  1980  (Pub.  L 
96-453);  Reorganization  Plans  No.  21  of  1950 
(64  Stat  1273)  and  No.  7  of  1961  (75  Stat  642). 
as  amended  by  Pub.  L  91-469  (84  Stat  1036); 
Pub.  L  97-31  (96  Stat  151);  49  CFR  1.66  (46  FR 
47458,  September  28, 1961). 

Subpart  C— Admlsston  and  Training  of 
MidsMpmen  at  the  United  States 
Merchant  Marine  Academy 

§310.50    Pun>os«. 

The  regulations  in  this  subpart  govern 
the  nomination,  admission  and 
appointment  of  midshipmen  to  the 
United  States  Merchant  Marine 
Academy, 

§310.51    DaftniUons. 

(a)  "Academy"  means  the  United 
States  Merchant  Marine  Academy. 

(b)  "Act"  means  the  Maritime 
Education  and  Training  Act  of  1980,  Pub. 
L  9&-453,  94  Stat  1997,  46  U.S.C.  1295- 
1295g. 


(c)  "Administration"  means  the 
Maritime  Administration,  Department  of 
Transportation. 

(d)  "Administrator"  means  the 
Administrator  of  the  Maritime 
Administration. 

(e)  "Citizen"  means  an  individual 
who,  by  birth  or  naturalization,  owes 
national  allegiance  to  the  United  States, 
but  the  term  excludes  United  States 
nationals. 

(f)  "Foreign  student"  means  an 
individual  who  owes  nati'^onal  allegiance 
to  a  coimtry  or  political  entity  other  than 
the  United  States,  and  the  term  includes 
United  States  nationals. 

(g)  "NOAA"  means  the  National 
Oceanic  and  Atmospheric 
Administration. 

(h)  "USNR"  means  the  United  States 
Naval  Reserve. 

§310.52    General 

(a)  Midshipmen  are  appointed  to  the 
Academy  for  training  to  prepare  them  to 
become  officers  in  the  U.S.  merchant 
marine.  The  Academy,  located  at  Kings 
Point,  New  York,  is  maintained  by  the 
Government  as  a  part  of  the 
Administration.  After  successful 
completion  of  the  4-year  course  of  study, 
a  graduate  of  the  Academy  shall  receive 
a  Bachelor  of  Science  degree  and  a 
merchant  marine  license  as  either  a 
third  officer  or  third  assistant  engineer 
(or  both  licenses  upon  completion  of  a 
special  curriculum  and  passing  the 
respective  license  examinations]  issued 
by  the  U.S.  Coast  Guard.  If  qualified,  a 
graduate  may  be  conunissioned  as  an 
officer  in  a  reserve  component  of  an 
armed  force  of  the  United  States. 

(b)  Midshipmen  entering  the  Academy 
after  April  1, 1982,  are  required  by  the 
Act  to  sign  an  agreement  committing 
them  to  service  obligations  following  the 
date  of  graduation.  The  terms  of  the 
service  obligation  contract  are  set  forth 
in  S  310.56  of  this  subpart 

§  3 1 0.53    Nominations  and  vacancies. 

(a)  Nominating  officials.  (1)  Each 
Senator  and  Member  of  the  House  of 
Representatives  (including  delegates 
from  Guam,  the  Virgin  Islands  and  the 
District  of  Columbia  and  the  Resident 
Commissioner  from  Puerto  Rico],  the 
Panama  Canal  Commission,  the 
Governor  of  the  Northern  Mariana 
Islands,  and  the  Governor  of  American 
Samoa  (until  a  delegate  to  the  House  of 
Representatives  fit)m  American  Samoa 
takes  office]  may  nominate  ten  (1) 
candidates  to  compete  for  admission  to 
the  Academy. 

(2)  In  accordance  with  the  Act  (46 
U.S.C.  1295b  (b)(1)),  nominating  officials 
may  only  nominate  candidates  who  are 
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residents  of  the  State  or  other 
geographic  area  which  the  particular 
nominating  official  represents,  as 
follows: 


Th»  cmAM*  mai  ba  • 


Any  area  or  kistalation  kjcat- 
■d  In  t«  RapuMc  ct 
Panama  KiMch  ia  mada 
ntaatM  to  me  UnMad 
States  purauam  to  ttie  ffl 
the  Panama  Cantf  Traaly 
o«  1977.  04  tha  agra» 
monla  retaliny  to  and  law 
ptemenUng  tha  Treaty 
signed  Soptembar  7.  M77. 
and  Cii)  •»  Agreement  ba- 
tween  tha  United  Stales  of 
America  and  the  RapuHe 
o<  Panama  Concanang  Air 
Traffic  ConkTri  and  ReMad 
Sentoe^  nnrrlialad  Janu- 
ary a.  ItTg;  ftO¥kteii  That 
no  reaideoce  in  the  Repub- 
Ical  Panama  is  raqutradV 
noniinatnn  ia  due  to  tila  or 
her  parsnTs  enipioyment  in 
ttie  Panama  Canal  or  In 
the  Republic  at  Panama  by 
the  UnitKl  Stales  Govern- 
ment or  the  Panama  Canal 


Norlham  Mviwia  Wwvls 

Trust  Tentory  01  the  PaaHc 

Wanda. 


To  ba  nornfeialad  by- 


A    Marabar    d    ta    U.S. 
Senala   latJiaaaiilhiy   ttiat 


A  Mambai  oHia  UA  Houaa 
of  Rapraaentalwaa  wtioee 
Conpaaatonaf  OMrvt  Is  ky 
calad  in  tial  Staia. 

The  Oalagato  to  the  U.& 
of 


The  Delegate  to  •»  UA 
HouM  of  rtoprosenlsVvM 
raprvMning  ttw  Vtrgn  t^ 


The  Datogato  to  ih«  U.S. 
HouM  of  Reprcaoniaflvn 
rapwMnkng  ttw  OhMcI  of 
CakMTbm. 

TTw  Rswtafil  ConvniMKVMr 
to  tha  IMtod  Stoaaa  torn 
Puerto  Rica 

Tha  Gowamor  of  American 
Sanaa  (una  a  Dalagatoto 
the  U.S  Houea  of  Rapr*- 
sentattves  representing 
American  Samoa  tokaa 
ofice). 

Panama  Canal  Commiaflion. 


QovarfKV    of   ttta    Nodtiam 

Mariarw  Wand). 
SscniBfy  of  tfw  Inienof. 


(3)  Individuals  must  be  residents  of 
the  Trust  Territory  of  the  Pacific  Islands 
to  qualify  for  designation  by  the 
Secretary  of  the  Interior. 

[4]  Nominating  officials  may  select 
nominees,  and  the  Secretary  of  the 
Interior  may  select  designees,  by  any 
method  they  wish,  including  a  screening 
examination. 

(5]  Candidates  from  nations  other  the 
United  States  must  be  nominated  by  an 
ofHcial  of  their  home  government  and 
have  their  applications  approved  by  the 
United  States  Government  official 
specified  in  S  310.66(a).  or  (c)  or  (d). 

(b)  Vacancies.  (1)  The  number  of 
vacancies  in  each  entering  class 
allocated  to  each  State  is  in  proportion 


to  the  representaticm  in  Congress  from 
that  State. 

(2)  In  each  entering  class,  two 
vacancies  shall  be  allocated  each  year 
for  individuals  nominated  by  the 
Panama  Canal  Commission;  one 
vacancy  each  to  nominees  from  Puerto 
Rico,  Guam,  Virgin  Islands,  Northern 
Marian  Islands  and  American  Samo; 
and  four  vacancies  to  nominees  from  die 
District  of  Columbia. 

(3)  Not  to  exceed  four  (4)  individuals 
at  any  oae  time  may  be  admitted  from 
the  Trust  Territory  of  the  Pacific  Islands 
and  twelve  (12)  individuals  from  nations 
located  in  the  Western  Hemisphere, 
other  than  the  United  States,  but  not 
more  than  two  (2)  individuals  from  any 
one  of  such  nations  shall  receive 
training  at  the  same  time. 

(4)  The  Administrator  may  permit, 
upon  approval  of  the  Secretary  of  State, 
not  more  than  thirty  (30)  individuals  at 
one  time  from  nations  other  than  the 
United  States  to  receive  instruction  at 
the  Academy,  subject  to  the  condition 
that  the  foreign  nations  reimburse  the 
Administrator  for  the  cost  of  sudi 
training. 

(5)  The  distribution  of  each  entering 
class  by  State  is: 


AiiBina- 


CaMomlB— 
Coloracto. 


Connedicui. 


Flondi. 


GMfgta- 


15 


KanssB. 


Kantucky^ 


12 


Miaaawi- 


Nevada. 


Now  YortL.___ 
North  Caroina- 


NonhO*ola. 
Ohio 


Oklahoma. 
Or9gon„ — 


to 


15 


19 


IS 


Wyoming.. 


(6)  The  distribution  of  each  entering 
class  otherwise  provided  under  the  Act 


is: 


fHnrto  Rioo- 


Otalncl  of  ColunnbM  _ 


R^xAicolPviami. 


Afiwricvt  SanoL* 
VirgtrtI 


1. 
.  t. 

4. 
2. 
1. 
I. 
t. 


(7)  The  distribution  of  students 
provided  for  under  the  Act  without 
reference  to  entering  class  is: 


Tnal  Tenltory  of  ■»  Padfc 
WaitoiwIlaiiaMi 


4 
tt 

SO 


(c)  Request  for  nomination.  A  person 
interested  in  admission  to  the  Academy 
who  feels  that  be  or  she  meets  the 
requirements  in  this  subpart  should 
request  a  nomination  frmn  his  or  her 
Senator  or  Representative  or  other 
appropriate  nominating  official  listed  in 
paragraph  (a)  of  diis  section. 

(d)  Date  for  nominations.  The 
nominating  official  will  send  a 
nomination  form  for  each  nominee  to  the 
Admissions  Office,  U.S.  Merchant 
Marine  Academy,  Kings  Point  Long 
Island.  New  York  11024,  normally 
between  August  1  and  December  31  of 
the  school  year  preceding  that  in  which 
admission  to  the  Academy  is  desired. 

(e)  Appointments.  (1)  The 
Administrator  shall  make  appointments 
to  fifi  die  vacancies  allocated  pursuant 
to  paragraph  (b)  of  this  section  from 
among  qualified  nominees,  in  order  of 
merit  bom  eadi  geographical  area.  The 
order  of  merit  shall  be  established 
according  to  the  procedure  as  specified 
in  S  310.57(b).  Such  appointments  first 
shall  be  made  from  among  residents  of 
each  geographic  area  Usteid  in  paragraph 
(b)  of  this  section.  Thereafter, 
appointments  shall  be  made  from  anrang 
residents  of  each  geographic  area  Usted 
in  paragraph  (b)  of  this  section. 
Thereafter  appointments  shall  be  made 
from  among  remaining  qualified 
nominees  (national  alternates)  in  order 
of  merit  regardless  of  the  area  of 
residence. 

(2)  The  Administrator  may  appoint 
without  competition,  not  more  than  forty 
(40)  qualified  citizens  who  possess 
qualities  deemed  to  be  of  special  value 
to  the  Academy.  In  making  these 
appointments,  the  Administrator  shall 
give  special  consideration  to  achieving  ■ 
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national  demographic  balance  and  to 
recognizing  individuals  with  qualities 
deemed  to  be  of  special  value  to  the 
Academy. 

§  310.54    G«Mral  raquiiwiMnts  for 
eliglbWty. 

(a)  Citizenship.  All  candidates  shall 
be  citizens  of  the  United  States  except: 
(1)  Nominees  from  foreign  nations;  (2) 
nominees  from  the  Northern  Mariana 
Islands;  (3)  designees  from  the  Trust 
Territory  of  the  Pacific  Islands;  and  (4) 
nominees  from  American  Samoa,  who 
may  be  American  nationals.  No  person 
who  is  not  a  citizen  shall  be  entitled  to 
any  office  or  position  in  the  U.S. 
merchant  marine  by  reason  of  his  or  her 
graduation  from  the  Academy,  until  such 
person  shall  have  become  a  citizen. 

(b)  Age.  A  candidate  shall  be  not  less 
than  seventeen  (17)  years  of  age  and 
shall  not  have  passed  his  or  her  twenty- 
fifth  (25th)  birthday  on  June  15  of  the 
year  of  admission  to  the  Academy. 

(c)  Character.  A  candidate  shall  be  of 
good  moral  character.  The 
Administrator  may  reject  the 
nomination  of  any  candidate  whose 
character  is  incompatible  with  the 
Academy's  standards.  No  person  who 
has  been  dismissed  or  compelled  to 
resign  from  the  U.S.  Military  Academy, 
the  U.S.  Naval  Academy,  the  U.S.  Air 
Force  Academy,  the  U.S.  Coast  Guard 
Academy,  the  Academy  or  a  State 
maritime  academy  for  improper  conduct 
shall  be  eligible  for  appointment  as  a 
midshipman  at  the  Academy.  No  person 
whose  last  discharge  from  any  armed 
force  was  under  conditions  other  than 
honorable  or  who  has  had  a  merchant 
mariner  document  removed  or 
suspended  for  cause  shall  be  eligible  for 
appointment  as  a  midshipman. 

(d)  Investigation.  To  be  eligible  for 
appointment,  all  candidates  who  are 
United  States  citizens  shall  be 
completely  loyal  to  the  United  States 
and  shall  meet  the  requirements 
established  by  the  Department  of  the 
Navy  for  designation  as  Midshipman, 
USNR  (including  the  Merchant  Marine 
Reserve,  USNR).  Candidates  for 
appointment  shall  execute  documents 
approved  by  the  Administrator  for  the 
purpose  of  a  security  and  suitability 
investigation.  Appointment  as  a 
Midshipman.  USNR  (including  the 
Merchant  Marine  Reserve,  USNR)  shall 
be  a  condition  of  admission  for  an 
individual  who  is  a  citizen.  A  candidate 
who  is  conditionally  appointed  to  the 
Academy  pending  completion  of  a  Navy 
security  and  suitabihty  investigation 
shall  be  subject  to  immediate  separation 
should  the  candidate,  as  a  result  of  the 
investigation,  fail  to  meet  the 


requirements  established  for 
appointment  as  Midshipman,  USNR. 

(e)  Waivers.  There  shall  be  no 
waivers  of  general  eligibility 
requirements. 

9  310.S5    SctMlastic  requirements. 

(a)  Academic  requirements — (1) 
Credits.  Applicants  shall  have 
satisfactorily  completed  their  high 
school  education  at  an  accredited 
secondary  school,  or  equivalent,  and 
shall  present  at  least  15  units  of  credit 
for  subjects  acceptable  to  the  Academy, 
comprised  of: 

(i)  7  required  units,  as  follows: 

(A)  3  units  of  Mathematics  (from 
algebra,  geometry  and  trigonometry); 

(B)  3  units  of  English;  and 

(C)  1  unit  of  Physics  or  Chemistry. 
(ii)  8  other  units,  preferably  chosen 

from  the  following  fields: 
(A)  Additional  methematics  and 

science; 
(6)  Foreign  language; 

(C)  Economics:  and, 

(D)  Social  science. 

(2)  Evidence  of  academic  work.  Before 
approval  of  an  application,  each 
applicant  shall  submit  evidence  showing 
completion  of  high  school  education,  or 
showing  that  such  education  will  be 
completed  no  later  than  June  30  of  the 
year  in  which  admission  is  sought. 

(b)  Scholastic  examinations— -(1) 
Required  entrance  examinations. 
Applicants  shall  qualify  in  either  the 
College  Board's  Scholastic  Aptitude 
Tests  (SAT)  or  the  American  College 
Testing  Program  (ACT)  examinations, 
administered  nationally  on  scheduled 
dates  at  convenient  testing  centers.  A 
candidate  electing  to  use  the  College 
Board  shall  take  both  the  mathematics 
and  the  verbal  section  of  the  SAT.  A 
candidate  electing  to  use  the  ACT,  shall 
take  all  the  tests,  namely,  English, 
Mathematics,  Social  Sciences  and 
Natural  Sciences.  Minimum  qualifying 
scores  on  the  entrance  examinations 
will  be  determined  by  the 
Superintendent  of  the  Academy  for  each 
entering  class  prior  to  any  offers  of 
appointment  f6r  the  particular  class. 
Any  score  below  the  minimum  on  any 
one  section  of  an  examination  shall 
make  the  nominee  Ineligible  for 
admission.  All  examination  costs  shall 
be  borne  by  the  appUcant.  Nominees 
shall  take  all  the  required  examinations 
by  the  February  testing  date  in  the  year 
for  which  they  seek  appointment,  unless 
the  Academy's  Admissions  Office  grants 
special  authorization  to  take  later 
examinations. 

(2)  Forwarding  test  results. 
Candidates  shall  be  responsible  for 
requesting  the  testing  services  to  submit 
their  scores  directly  to  the  Academy. 


(3)  Test  information.  Information  on 
the  entrance  examinations  may  be 
obtained  from — 

The  candidate's  high  school  guidance  office: 

or. 
College  Board.  P.O.  Box  592.  Princeton,  N.J. 

08540;  or. 
College  Board.  P.O.  Box  1025,  Berkeley,  CA. 

94701:  or, 
American  College  Testing  Program,  P.O.  Box 

lea  Iowa  aty,  ia  52240. 

(c)  Prior  Scholastic  Record. 
Applicants  shall  demonstrate  scholastic 
achievement  by  having  attained  a 
relatively  high  standing  in  relation  to 
their  fellow  students  and  by  having 
shown  proficiency  in  mathematics  and 
science  courses.  With  respect  to 
applicants  who  completed  high  school  at 
least  one  year  before  applying  for 
admission  to  the  Academy, 
consideration  will  be  given  to 
satisfactory  college  level  study  or  any 
special  study  undertaken  to  strengthen 
their  academic  backgounds,  particularly 
in  respect  to  determining  whether  such 
supplementary  academic  activity  offsets 
any  deficiency  in  high  school  scholastic 
records. 

(d)  Waivers.  No  waivers  of  scholastic 
requirements  will  be  granted. 

9  310.56    Ptiysicai  requirement*. 

(a)  Physical  standards.  (1)  A 
candidate  shall  meet  the  physical 
requirements  prescribed  by  the 
Department  of  the  Navy  for  appointment 
as  Midshipman,  USNR  (including  the 
Merchant  Marine  Reserve,  USNR)  and 
the  requirements  prescribed  by  the  U.S. 
Coast  Guard  for  original  licensing  as  a 
third  mate  and  third  assistant  engineer. 
All  candidates  shall  have  color 
perception  and  refractive  error  within 
the  limits  prescribed  by  the  Department 
of  the  Navy  or  by  the  U.S.  Coast  Guard, 
whichever  are  higher. 

(2)  The  requirement  to  meet  these 
standards  is  a  continuing  one  and  shall 
apply  through  graduation  from  the 
Academy.  Failure  to  meet  the  standards 
while  attending  the  Academy  is  grounds 
for,  and  may  lead  to  disenrollment. 
Individuals  who  have  completed  at  least 
two  years  of  study  and,  as  a  result  of  an 
accident,  illness  or  other  cause  (during 
official  duty),  fail  to  meet  this 
requirement  may  be  permitted  to  remain 
at  the  Academy  at  the  discretion  of,  and 
under  conditions  set  by,  the 
Administrator.  Those  individuals 
permitted  to  remain  through  graduation 
will  agree  to  fulfill  aspects  of  the  service 
obligation  which  they  are  capable  of,  as 
deemed  appropriate  by  the 
Administrator. 

(b)  Qualifying  physical  examinations. 
All  candidates  for  the  Academy  shall 
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have  a  physical  and  dental  examination 
conducted  by  a  service  academy 
examining  facility  designated  by  the 
Service  Academies  Central  Medical 
Review  Board.  The  required  physical 
examination  shall  occur  within  1  year 
preceding  the  date  of  admission  to  the 
Academy.  Although  there  is  no  charge 
for  such  examination,  all  expenses 
(including  travel,  meals  and  hotel 
accommodations)  incurred  in  obtaining' 
such  examination  shall  be  borne  by  the 
applicant.  Candidates  may  be  subject  to 
reexamination  upon  reporting  to  the 
Academy  and  at  any  time  while 
attending  the  Academy. 

(c)  Physical  reexamination.  A 
candidate  who  is  rejected  for  failure  to 
meet  the  physical  requirements  may 
request  either  a  reevaluation  of  the 
examination  results  or  a  reexamination. 
A  midshipman  failing  to  meet  the 
physical  requirements  while  attending 
the  Academy  is  entiUed  to  make  the 
same  request 

(d)  Waivers.  No  waivers  of  physical 
requirements  will  be  granted. 

S  310.57    Application  and  selection  of 
midshipmen. 

(a)  Application.  All  candidates  shall 
submit  an  application  for  admission  to 
the  Academy's  Admissions  Office. 
Prospective  candidates  also  should 
submit  an  application,  but  are  not 
considered  official  candidates  until  their 
nominations  are  received.  Candidates 
shall  submit  with  their  applications  an 
official  transcript  and  personality  record 
from  the  candidate's  high  school  and,  if 
applicable,  such  records  from  any 
school  attended  after  high  school 
graduation.  Application  forms  are 
available  upon  request  by  writing  to  the 
Admissions  Office  at  the  Academy. 

(b)  Selection  of  Midshipmen. 
Selection  of  midshipmen  for 
appointment  to  fill  vacancies  allotted  to 
the  various  States  and  other  locations, 
as  specifled  in  §  310.53(b)  (1)  and  (2)  of 
this  subpart,  shall  be  in  order  of  merit. 
The  order  of  merit  shall  be  determined 
on  the  scores  of  the  required  entrance 
examinations,  on  assessment  of  the 
academic  background  of  the  individual 
and  on  such  other  factors  as  are 
considered  by  the  Academy  to  be 
effective  indicators  of  motivation  and 
the  probabiUty  of  successful  completion 
of  training  at  the  Academy.  No 
preference  shall  be  granted  in  selecting 
individuals  for  appointment  because  one 
or  more  members  of  their  immediate 
families  are  alumni  of  the  Academy. 

(c)  Notification  of  selection.  Results  of 
the  selection  process  will  be  made 
known  about  May  1  each  year.  The 
Academy  shall  advise  each  candidate 
and  his  or  her  nominating  official  of  his 


or  her  status  as  a  principal  candidate,  as 
an  alternate  candidate  or  as  an 
unqualiBed  candidate.  Alternates  will 
replace  principal  candidates  who 
decline  appointment  or  fail  to  meet  the 
physical  requirements  or  the  security 
and  suitability  investigation. 

(d)  Service  obligation  agreement 
Each,  candidate  selected  for 
appointment  to  the  Academy  after  April 
1, 1982,  who  is  a  citizen  of  the  United 
States,  shall  sign  a  service  obligation 
contract  as  a  condition  of  admission. 
The  contract  is  prescribed  in  S  310.58  of 
this  subpart 

(e)  Reporting  to  the  Academy. 
Candidates  who  accept  offers  of 
appointment  shall,  pursuant  to 
instructions  issued  by  the  Academy, 
report  to  the  Academy  on  a  specified 
date  in  mid-July  for  orientation  and 
induction. 

(f)  Oath.  Each  midshipman  who  is  a 
citizen  of  the  United  States  shall  take 
the  following  oath  of  office  at  the 
Academy: 

'1, ,  haying  been  appointed  a 


midshipman  to  the  U.S.  Merchant  Marine 
Academy,  accept  appointment  and  do 
solemnly  swear  (or  affirm]  that  I  will  support 
and  defend  the  Constitution  of  the  United 
States  against  all  enemies,  foreign  and 
domestic;  that  I  will  bear  true  faith  and 
allegiance  to  the  same;  that  I  will  comply 
with  ail  the  regulations  of  the  U.S.  Merchant 
Marine  Academy;  that  I  take  this  obligation 
freely,  without  any  mental  reservation  or 
purpose  of  evasion;  and  that  I  will  well  and 
faithfully  discharge  the  duties  of  the  office  on 
which  I  am  about  to  enter,  so  help  me  God." 

(g)  Birth  Certificate.  Each  candidate 
shall  present  a  certificate  of  birth 
authenticated  by  an  authorized  official. 

§310.58    Service  obligation  for  student* 
enrolled  after  Apr1 1, 1982. 

(a)  Form  of  service  obligation 
contract  The  service  obligation  contract 
shall  obhgate  each  midshipman  who  is  a 
citizen  and  who  enters  the  Academy 
after  April  1. 1982.  to: 

(1)  Complete  the  course  of  instruction 
at  the  Academy,  unless  sooner 
separated  by  the  Academy; 

(2)  Fulfill  the  requirements  for  a 
hcense  as  an  officer  in  the  merchant 
marine  of  the  United  States  on  or  before 
the  date  of  graduation  from  the 
Academy; 

(3)  Maintain  a  Ucense  as  an  officer  in 
the  merchant  marine  of  the  United 
States  for  at  least  six  (6)  years  following 
the  date  of  graduation  from  the 
Academy; 

(4)  Apply  for  an  appointment  as, 
accept  any  tendered  appointment  as  and 
serve  as  a  commissioned  officer  in  the 
USNR  (including  the  Merchant  Marine 
Reserve,  USNR),  the  United  States  Coast 


Guard  Reserve,  or  any  other  Reserve 
component  of  an  armed  force  of  the 
United  States  for  at  least  six  (6)  years 
following  the  date  of  graduation  from 
the  Academy; 

(5)  Serve  the  foreign  and  domestic 
commerce  and  the  national  defense  of 
the  United  States  for  at  least  five  (5) 
years  following  the  date  of  graduation 
bom  the  Academy: 

(i)  As  a  merchant  marine  officer 
serving  on  vessels  documented  under 
the  laws  of  the  United  States  or  on 
vessels  owned  and  operated  by  the 
United  States  or  by  any  State  or 
territory  of  the  United  States; 

(ii)  As  an  employee  in  a  United  States 
maritime-related  industry,  profession  or 
marine  science  (as  determined  by  the 
Administrator),  if  the  Administrator 
determines  that  service  under  paragraph 
(a}(5)(i]  of  this  section  is  not  available; 

(iii)  As  a  commissioned  officer  on 
active  duty  in  an  armed  force  of  the 
United  States  or  NOAA;  or 

(iv)  By  combining  the  services 
specified  in  paragraphs  (a)(5)(i),  (ii)  and 
(iii)  of  this  section;  and. 

(6)  Submit  periodic  reports  to  the 
Administration  to  establish  compUance 
with  all  the  terms  of  the  contract 

(b)  Service  as  a  merchant  marine 
officer.  For  purposes  of  the  service 
obligation,  a  satisfactory  year  of  service 
on  vessels  as  a  merchant  marine  officer 
shall  be  the  lesser  of — 

(1)  150  days;  or 

(2)  The  number  of  days  that  is  at  least 
equal  to  the  median  number  of  days  of 
seafaring  employment  under  articles 
achieved  by  deck  or  engine  officers  in 
the  most  recent  calendar  year  for  which 
statistics  are  available. 

(c)  Marine-related  employment  (1) 
Graduates  who  do  not  meet  the  sea 
service  requirement  in  paragraph  (b)  of 
this  section  and  who  claim  employment 
in  a  United  States  maritime-related 
industry,  profession  or  mtuine  science 
as  meeting  all  or  part  of  the  service 
obligation  under  paragraph  (a)(5)  of  this 
section  and  the  serve  obligation  contract 
shall  submit  evidence  to  the 
Administration  that  they  have 
consientiously  sought  employment  as  a 
merchant  marine  officer,  and  that  sudi 
employment  is  not  available.  Such 
evidence  submitted,  and  other 
information  available  to  the 
Administration,  shall  be  considered  in 
any  finding.  In  view  of  current  and 
projected  employment  opportunities 
afioat  the  Administrator  will  grant  the 
shoreside  employment  option 
infi^quenUy  and  only  on  the  basis  of 
comrehensive  evidence. 

(2)  The  Administrator  may  consider 
positions  of  operational,  management  or 
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administrative  responsibility,  including, 
but  not  limited  to,  the  following  metrine- 
related  categories,  to  be  under  the 
provisions  of  S  310.58(a](5)(ii)  of  this 
subpart  and  the  service  obligation 
contract;  Civilian  employment  in 
Federal  and  State  agencies  related  to 
maritime  affairs;  steamship  companies; 
stevedoring  companies;  vessel 
chartering  and  operations;  cargo 
terminal  opeations;  naval  architecture; 
shipbuilding  and  repair,  municipal  and 
State  port  authorities;  and  port 
development,  marine  engineering,  and 
tug  and  barge  companies. 

(d)  Reporting  requirements.  Each 
graduate  shall  submit  an  employment 
report  to  the  Academies  Program 
Officer,  OfBce  of  Maritime  Labor  and 
Training,  Maritime  Administratioii. 
NASSIF  Building,  400  7th  St.  SW. 
Washington,  D.C.  20590,  on  or  before 
July  1  of  each  year  following  his  or  her 
year  of  graduation  for  five  consecutive 
years.  Each  graduate  granted  a 
deferment  to  engage  in  a  graduate 
course  of  study  shall  submit  annual 
reports  for  the  extension  of  the  five  (5) 
year  obligation  period  resulting  from 
such  deferment  The  Administration 
shall  provide  reporting  forms.  However, 
non-receipt  of  such  form  shall  not 
exempt  a  graduate  from  submitting 
employment  information  as  required  by 
this  paragraph.  The  reporting 
requirements  for  graduates  will  not 
become  effective  until  there  are 
Academy  graduates  subject  to  this 
provision,  no  earlier  than  1986.  The 
specific  form  to  be  developed  by  the 
Administration  will  be  subject  to 
approval  by  the  Office  of  Management 
and  Budget. 

(e)  Breach  of  contract  (1)  If  the 
Administration  determines  that  any 
individual  who  has  attended  the 
Academy  for  not  less  than  2  years  has 
failed  to  complete  the  course  of 
instruction  at  the  Academy,  the 
Secretary  of  the  Navy  may  order  that 
individual  to  active  duty  in  the  U.S. 
Navy,  at  a  rating  determined  by  the  U.S. 
Navy,  to  serve  for  a  period  of  time  not  to 
exceed  2  years.  The  Administration 
shall  submit  the  list  of  those  who  have 
breached  their  service  obligation 
contract  to  the  Chief  of  Naval  Education 
and  Training,  Naval  Air  Station. 
Pensacola,  Horida  32508. 

(2)  If  the  Administration  determines 
that  a  graduate  of  the  Academy  has 
broken  his  or  her  agreement  under 
paragraphs  (a)(2)  through  (6)  of  this 
section  and  the  service  obligation 
contract,  such  individual  may  be 
ordered  to  active  duty  to  serve  a  period 
of  time  not  less  than  three  (3)  years  and 
not  more  than  the  unexpired  portion  of 


the  service  required  under  said 
subparagraph  (5)  and  the  contract  The 
Administrator,  in  considtation  with  the 
Department  of  Defense  and  the  U.S. 
Coast  Guard,  shall  determine  in  which 
service  the  graduate  shall  serve  and  the 
period  of  time.  The  branch  of  service  in 
which  the  iiulividual  serves  shall 
determine  the  rank  or  rating  of  the 
individual 

(f)  Waivers.  The  Administrator  shall 
have  the  discretion  to  grant  waivers  of 
the  service  obligation  contract  in  cases 
where  there  would  be  undue  hardship  or 
impossibility  of  performance  due  to 
accident  illness  or  other  justifiable 
reason.  Applications  for  waivers  shall 
be  submitted  to  the  Academies  Program 
Officer,  Office  of  Maritime  Labor  and 
Training,  Maritime  Administration. 
NASSIF  Building,  400  7th  St,  SW, 
Washington,  D.C.  20590. 

(g)  Deferments.  In  exceptional  cases, 
the  Administration  may  grant  a 
deferment  of  all  or  part  of  the  agreement 
under  paragraph  (a)(5)  of  this  section 
and  the  service  obligation  contract  for  a 
period  not  to  exceed  2  years,  only  for 
graduates  considered  to  have  superior 
academic  and  conduct  records  while  at 
the  Academy  and  only  for  the  purpose 
of  entering  a  marine  or  maritime-related 
graduate  course  of  study  approved  by 
the  Administraton  Provided,  That  any 
deferment  of  service  as  a  commissioned 
officer  under  paragraph  (a)(5)(iii)  of  this 
section  and  the  service  obligation 
contract  shall  be  subject  to  the  sole 
approval  of  the  Secretary  of  the 
department  which  has  jurisdiction  over 
such  service  (including  the  Secretary  of 
the  department  in  which  the  U.S.  Coapt 
Guard  is  operating  and  the  Secretary  of 
Commerce  with  respect  to  NOAA).  A 
graduate  shall  make  application  for  such 
deferment  through  the  Superintendent  of 
the  Academy,  who  shall  foward  each 
application,  togther  with  the 
Superintendent's  recommendation  for 
approval  or  disapproval  and  an 
evaluation  of  the  applicant's  academic 
and  conduct  records,  to  the  Academies 
Program  Officer,  Office  of  Maritime 
Labor  and  Training,  Maritime 
Administration.  NASSIF  Building,  400 
7th  St,  SW.  Washington.  D.C  20590  for 
appropriate  action. 

(h)  Determination  of  compliance  with 
service  obligation  contract;  deferment; 
and  review  procedures.  (1)  A  designated 
official  of  the  Administration  shall: 

(i)  Determine  whether  a  student  or 
graduate  has  breached  his  or  her  service 
obligation  contract; 

(ii)  Grant  or  deny  a  deferment  of  the 
service  obligation,  except  for  obligations 
otherwise  a  part  of  the  graduate's 
commissioned  officer  status;  and. 


(iii)  Grant  or  deny  a  waiver  of  the 
requirements  of  the  service  obligation 
contract  in  cases  of  undue  hardship  or 
impossibility  of  performance  due  to 
accident  illness  or  other  justifiable 
reason. 

(2)  A  Review  Panel,  consisting  of  a 
representative  of  the  Administration 
serving  as  Presiding  Official  and 
representatives  of  the  Department  of  the 
Navy,  NOAA  and  the  U.S.  Coast  Guard, 
shall  review  decisions  of  the  designated 
official  under  paragraph  (h)(1)  of  this 
section  upon  written  request  of  the 
student  or  graduate. 

(3)  The  Administrator  shall  adopt 
procedures  for  the  Review  Panel.  Actual 
notice  of  such  procedures  will  be  given 
to  each  midshipman  at  the  time  of 
enrollment  in  the  Academy. 

(4)  The  decisions  of  the  Review  Panel 
shall  be  final. 

§3ia59    CouTMS  of  Instruction. 

(a)  At  Academy.  Three  major 
curriculums  are  offered:  Nautical 
Science,  for  the  preparation  of  deck 
officers:  Marine  Engineering,  for  the 
preparation  of  engineering  officers;  and 
the  Dual  License  Program,  a  combined    ^ 
course  which  leads  to  licenses  in  both 
specialities.  All  midshipmen  who  are 
citizens  shall  take  naval  science  courses 
prescribed  by  the  Department  of  the 
Navy.  All  curriculums  include  general 
education  courses  and  electives. 

(b)  Sea  year.  Midshipmen  spend  one- 
half  of  their  sophomore  (third  class) 
year  and  one-half  of  their  junior  (second 
class)  year  training  at  sea  aboard  one  or 
more  merchant  vessels.  In  addition  to 
practical  shipboard  assignments, 
midshipmen  are  required  to  complete 
written  study  assignments  incorporating 
material  from  the  major  segments  of  the 
Academy  curriculums. 

§  310.60    Training  on  subsidized  vessels. 

All  operators  of  subsidized  merchant 
vessels,  in  accordance  with  contractual 
arrangements,  are  required  to  employ 
for  training  at  least  two  midshipmen,  as 
assigned  by  the  Superintendent  of  the 
Academy,  which  employment  shall  be  in 
accordance  with  the  following 
provisions. 

(a)  Work  assignments.  All  practical 
work  assignments  for  midshipmen  shall 
be  in  accordance  with  courses 
prescribed  by  the  Superintendent  of  the 
Academy. 

(b)  Working  hours.  In  order  to  permit 
midshipmen  to  complete  their  academic 
assignments,  vessel  employers  shall  not 
require  midshipmen  to  work  more  than  8 
hours  each  day.  Midshipmen  shall 
devote  at  least  3  hours  of  their  own  time 
each  day  to  study. 
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(c)  Pay.  Midshipmen  shall  receive  pay, 
while  employed  aboard  merchant 
vessels,  at  the  rate  of  $461.40  per  month  • 
directly  from  their  steamship  company 
employers.  The  employers  also  shall  pay 
the  midshipmen  such  subsistence  and 
room  allowance  in  port,  transportation 
allowances,  and  other  bonuses  or 
allowances  as  are  paid  to  the  Ucensed 
officers  of  the  vessel  in  which  the 
midshipmen  are  employed. 

(d)  Berthing  and  messing.  While 
aboard  ship,  midshipmen  shall  be 
berthed  in  single-occupancy  rooms  or  in 
rooms  with  other  midshipmen  in  that 
part  of  the  vessel  designated  for 
licensed  officers  (or  in  first-class 
passenger  quarters)  and  shall  mess  with 
the  licensed  officers. 

S  310.61    Training  on  other  vessels  and  by 
other  fadltties  or  agencies. 

The  Administrator  may  arrange  for 
training  of  midshipmen  on  Government- 
owned  vessels,  in  cooperation  with 
other  governmental  and  private 
agencies,  and  on  other  vessels 
documented  under  the  laws  of  the 
United  States  if  the  owner  of  such  vessel 
cooperates  in  such  use.  Midshipmen 
may  be  assigned  for  training  in 
shipyards,  plants,  and  industrial  and 
educational  organizations  for 
instructional  purposes  only. 

S  310.62    Allowances  and  expenses; 
required  deposit 

(a)  Items  furnished.  Each  midshipman 
shall  receive:  free  tuition,  quarters  and 
subsistence;  limited  medical  and  dental 
care;  and  certain  travel  expenses,  in 
accordance  with  chapter  5,  part  A,  of  the 
Joint  Travel  Regulations  For  Members 
Of  Uniform  Services,  Vol.  1  (U.S. 
Department  of  Defense  publication, 
Serial  No.  0516-LP-255-0265),  while 
traveling  under  official  Academy  orders. 

(b)  Required  Deposit  Prior  to 
admission  to  the  Academy,  each 
midshipman  shall  make  a  specified 
deposit  as  estabUshed  by  Academy 
regulations,  to  help  defray  the  cost  of 
items  and  services  generally  of  a 
persona]  nature  which  are  not  provided 
by  the  Academy.  Additional  deposits,  as 
prescribed  in  Academy  regulations,  are 
required  to  be  made  in  subsequent 
years.  Failure  to  make  any  required 
deposit  will  result  in  denial  of 
admission,  suspension  or  disenroUment. 

§310.63    Uniforms  and  tsxtbooks. 

The  Academy  shall  supply 
midshipmen  uniforms  and  textbooks  in 
accordance  with  Academy  regulations. 

§310.64    PHvlleges. 

(a)  Midshipmen  may  be  Ranted  a 
leave  of  absence  of  approximately  four 


(4)  weeks  after  completing  each  of  the 
first,  second  and  third  years  of  training. 

(b)  Classes  and  exercises  are 
suspended  on  New  Year's  Day, 
Washington's  Birthday,  Memorial  Day, 
Independence  Day,  Labor  Day, 
Columbus  Day,  Veterans'  Day, 
Thanksgiving  Day,  Christmas  Day  and 
such  other  days  as  may  be  designated 
by  the  President  as  holidays  for  Federal 
employees. 

(c)  Midshipmen  may  be  granted 
approximately  2  weeks  leave  during  the 
period  which  includes  Christmas  Day 
and  New  Year's  Day. 

(d)  Liberty  and  other  privileges  are 
granted  to  midshipmen  meriting  them 
under  Academy  regulations. 

(e)  Relatives  and  hiends  of 
midshipmen  may  visit  at  the  Academy 
during  such  ours  as  the  Superintendent 
may  prescribe. 

(f)  There  shall  be  a  Ship's  Service 
Store  maintained  as  a  non-appropriated 
fund  activity  at  the  Academy  primarily 
to  serve  the  needs  of  the  midshipmen. 

§3ia65    Graduatioa 

(a)  Classes  enrolled  prior  to  April  1, 
1982.  (1)  A  midshipman  wrill  be 
graduated  &om  the  Academy  upon  the 
successful  attainment  of  the  following 
requirements: 

(i]  Completion  of  the  reguired  course 
of  study; 

(ii)  Fulfillment  of  the  requirements  for 
a  license  as  an  officer  in  the  merchant 
marine  of  the  United  States; 

(iii)  Filing  for  a  commission  in  the 
USNR  (including  the  Merchant  Marine 
Reserve,  USNR);  and 

(iv)  Compliance  with  the  prescribed 
midshipman  disciplinary  and  honor 
systems. 

(2)  Graduates  receive  the  degree  of 
Bachelor  of  Science  and  a  U.S.  Coast 
Guard  license  either  as  third  officer  or 
third  assistant  engineer  or  both.  They 
also  may  be  granted  commissions  as 
Ensign,  USNR  (including  the  Merchant 
Marine  Reserve,  USNR)  by  the 
Department  of  the  Navy. 

(3)  In  return  for  the  education  received 
at  Government  expense,  each  applicant 
shall  sign  an  agreement  to  serve  in  one 
of  the  following  categories  immediately 
after  graduation: 

(i)  Sail  on  his  or  her  Ucense  at  sea  for 
not  less  than  six  (6)  months  each  year 
for  three  (3)  consecutive  years;  or 

(ii)  Sail  on  his  or  her  license  at  sea  for 
not  less  than  four  (4)  months  each  year 
for  four  (4)  consecutive  years;  or 

(iii)  Apply  for  and  serve  on  active 
duty  for  training  on  board  a  U.S.  Navy 
ship  for  a  minimum  period  of  thirty  (30) 
consecutive  days  each  year  for  a  period 
of  three  (3)  consecutive  years,  and  be 
either  employed  ashore  for  the  balance 


of  each  year  in  some  phase  of  the 
maritime  industry  or  engaged  in  full- 
time  graduate  studies  related  to  the 
maritime  field;  or 

(iv)  Apply  for  and  serve  on  full-time 
active  duty  as  a  commissioned  officer  in 
a  uniformed  service  of  the  United  States 
for  a  period  of  3  consecutive  years. 

(b)  Classes  enrolled  after  April  J, 
1982.  (1)  A  midshipman  will  be 
graduated  from  the  Academy  upon  the 
successful  attainment  of  the  following 
requirements: 

(i)  Completion  of  the  required  course 
of  study; 

(ii)  Fulfillment  of  the  requirements  for 
a  Ucense  as  an  officer  in  the  merchant 
marine  of  the  United  States; 

(iii)  Application  for  an  appointment, 
and  acceptance  if  tendered  of  an 
appointment,  as  a  commissioned  officer 
in  the  USNR  (including  the  Merchant 
Marine  Reserve.  USNR),  the  U.S.  Coast 
Guard  Reserve,  or  any  other  Reserve 
component  of  an  armed  force  of  the 
United  States:  and, 

(iv)  CompUance  with  the  prescribed 
midshipman  disciplinary  and  honor 
systems. 

(2)  Graduates  receive  the  degree  of 
Bachelor  of  Science  and  a  U.S.  Coast 
Guard  hcense  either  as  third  officer  or 
third  assistant  engineer  or  both.  They 
also  may  be  conunissioned  as  a  reserve 
officer  in  an  armed  force  as  described  in 
paragraph  (b)(1)  of  this  section. 

(3)  The  service  obligation  incurred  by 
graduates  is  prescribed  in  §  310.56  of 
this  subpart 

§310.66    Foreign  students. 

(a)  Appointments  from  the  Trust 
Territory  of  the  Pacific  Islands.  The 
Administrator  may  permit,  upon 
designation  by  the  Secretary  of  the 
Interior,  individuals  from  the  Trust 
Territory  of  the  Pacific  Islands  to 
receive  instruction  at  the  Academy.  Not 
more  than  4  such  individuals  may 
receive  instruction  at  any  one  time. 
Residents  of  the  Trust  Territory  of  the 
Pacific  Islands  are  neither  citizens  nor 
nationals  of  the  United  States. 

(b)  Appointments  from  the  Northern 
Mariana  Islands.  The  Governor  of  the 
Northern  Mariana  Islands  may  nominate 
individuals  for  one  position  each  year 
allocated  to  residents  of  the  Northern 
Mariana  Islands.  Such  residents  are 
neither  citizens  nor  nationals  of  the 
United  States. 

(c)  Appointments  from  nations  located 
in  the  Western  Hemisphere.  The 
President  may  designate  individuals 
from  nations  located  in  the  Western 
Hemisphere,  other  than  the  United 
States,  to  receive  instruction  at  the 
Academy.  Not  more  than  12  individuals 
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may  receive  instruction  under  this 
Subsection  at  any  one  time,  and  not 
more  than  2  individuals  receiving 
instruction  imder  this  Subsection  at  any 
one  time  may  be  from  the  same  nation. 

(d)  Appointments  from  nations  other 
than  the  United  States.  In  addition  to 
the  appointments  under  para^aphs  (a), 
(b]  and  (c)  of  this  section,  the 
Administrator,  with  the  approval  of  the 
Secretary  of  State,  may  permit 
individuals  from  any  nations  other  than 
the  United  States  to  receive  instruction 
at  the  Academy.  Not  more  than  30  such 
individuals  may  receive  instruction  at 
any  one  time. 

(e)  Candidate  Sponsors.  A 
representative  of  the  Administration  or 
a  diplomatic  representative  of  the 
United  States  in  the  candidate's  country 
of  residence  will  be  designated  as  the 
Candidate's  Sponsor.  It  will  be  the 
responsibility  of  the  Candidate's 
Sponsor  to  act  as  liaison  with  the 
appropriate  officials  of  the  candidate's 
country  of  residence  and  to  coordinate 
all  activities,  including  funding 
arrangements,  entrance  examinations, 
medical  examinations,  country 
clearances,  travel  papers,  transportation 
to  the  Academy,  obtaining  the  necessary 
designation  by  the  Department  of  the 
Interior  in  the  case  of  candidates  from 
the  Trust  Territory  of  Pacific  Islands 
under  paragraph  (a)  of  this  section,  the 
nomination  of  the  Governor  of  the 
Northern  Mariana  Islands  under 
paragraph  (b)  of  this  section,  the 
nomination  of  a  designee  of  the 
President  in  the  case  of  candidates  from 
nations  located  in  the  Western 
Hemisphere  under  paragraph  (c)  of  this 
section,  and  the  approval  of  the 
Department  of  State  in  the  case  of 
candidates  from  nations  other  than  the 
United  States  under  paragraph  (d)  of 
this  section.  In  addition,  the  Candidate's 
Sponsor  shall  furnish  to  the  Admissions 
Office  of  the  Academy  a  report  as  to  the 
candidate's  proficiency  in  the  use  of 
idiomatic  English. 

(f)  Admissions  Procedure — (1) 
Applications.  Applications  for 
enrollment  of  foreign  students  shall  be 
processed  through  the  appropriate 
diplomatic  channels  of  the  applicant's 
country  and  the  appropriate  offices  in 
the  United  States  Departments  of  State 
or  of  the  Interior,  whichever  is 
applicable.  Applications  shall  reach  the 
appropriate  office  of  the  United  States 
Government  by  January  1  of  the  year  in 
which  admission  is  sought.  After 
endorsement  by  the  authorized  official 
of  the  United  States  Government,  the 
application  will  be  forwarded  promptly 
to  the  Academy's  Admissions  Office. 


(2)  Qualifications.  Each  candidate 
shalL 

(i)  Be  a  bona  fide  citizen  of  the 
country  transmitting  the  application  and 
meet  the  requirements  as  to  age  and 
character  set  forth  in  S  310.54  of  this 
subpart; 

(ii)  Possess  the  physical  qualifications, 
specified  in  S  310.56  of  this  subpart,  and 
undergo  a  physical  examination  as 
arranged  by  the  Academy's  Admissions 
Office; 

(iii)  Be  proficient  in  reading,  writing 
and  speaking  idiomatic  English:  and. 

(iv)  Satisfy  the  following  scholastic 
requirements: 

(A)  Meet  the  minimum  qualifying 
scores  on  the  entrance  examinations  as 
specified  in  S  310.55  of  this  subpart 
When  available,  special  foreign 
language  College  Board  examinations 
may  be  substifiited  for  the  College  Board 
or  American  College  Testing  Program 
examinations.  Detailed  certificates 
covering  schoolwork  of  foreign  students 
are  required.  Transcripts  shall  be 
submitted  in  the  English  language. 

(B)  Submit  a  certificate  from  his  or  her 
Government  that  he  or  she  is  conversant 
with  the  literature  of  his  or  her  native 
coimtry  and  that  he  or  she  has 
completed  a  course  in  the  literature  of 
his  or  her  native  language  generally 
equivalent  to  two  (2)  years  of  secondary 
schoolwork  in  literature  in  the  United 
States. -In  lieu  of  this  certificate,  a 
candidate  may  produce  evidence  of 
having  acquired  the  units  for  literature 
from  accredited  United  States  schools. 

(g)  Cost  of  instruction.  Students 
admitted  to  the  Academy  pursuant  to 
paragraphs  (a),  (b)  and  (c)  of  this  section 
shall  be  subject  only  to  the  same  fees  as 
are  paid  by  citizen  midshipmen.  The 
cost  of  instruction  (including  the  same 
allowances  as  received  by  midshipmen 
at  the  Academy  appointed  from  the 
United  States)  for  students  admitted  to 
the  Academy  under  paragraph  (d)  of  this 
section  must  be  reimbursed  to  the 
Administrator  by  the  nation  from  which 
the  student  comes.  Such  reimbursement 
shall  be  the  incremental  cost  of 
providing  the  instruction  to  each  of  such 
foreign  students  (including  the  cost  of 
allowances).  The  amount  of 
reimbursement  shall  be  established  by 
the  Academy  separately  for  each 
entering  class  and  each  upper  class 
prior  to  January  1  of  the  year  in  which 
the  academic  year  begins  and  will  be 
payable  annually  in  advance  of 
conmiencement  of  the  academic  year. 
Instructions  as  to  payment  procedures 
will  be  provided  with  the  statement  of 
the  amount  to  be  reimbursed.  Students 


admitted  to  the  Academy  pursuant  to 
paragraph  (d)  of  this  section  shall  pay 
the  same  fees  paid  by  citizen 
midshipmen. 

(h)  Uniforms,  textbooks  and 
allowances.  The  Academy  shall  pravide 
to  foreign  students  receiving  instruction 
at  the  Academy  all  required  uniforms 
and  textbooks  and  allowances  for 
transportation  as  are  provided  to  citizen 
midshipmen. 

(i)  Rules  and  regulations.  Subject  to 
such  exceptions  as  shall  be  jointly 
agreed  to  by  the  Administrator  and  the 
Secretary  of  the  Interior  with  respect  to 
individuals  from  the  Trust  Territory  of 
the  Pacific  Islands,  foreign  students, 
including  students  from  the  Northern 
Mariana  Islands,  receiving  instruction  at 
the  Academy  shall  be  subject  to  the 
same  rules  and  regulations  governing 
admission,  attendance,  discipline, 
resignation,  discharge,  dismissal  and 
graduation  as  citizen  midshipmen:  but 
such  persons  shall  not  be  entitled  to 
hold  any  license  authorizing -service  on 
any  merchant  vessel  of  the  United 
States  solely  by  reason  of  graduation 
from  the  Academy. 

(1)  Oath.  In  lieu  of  the  oath  of 
allegiance  to  the  United  States,  a 
substitute  oath  shall  be  required  of 
students  who  are  not  citizens  of  the 
United  States,  as  follows: 


-,  a  citizen  of  - 


aged  —  years  and  —  months,  having  been 
appointed  to  receive  instruction  at  the  U.S. 
Merchant  Marine  Academy,  do  solemnly 
swear  (or  afRnn]  to  comply  with  all 
regulations  of  the  U.S.  Merchant  Marine 
Academy  and  to  give  my  utmost  efforts  to 
accomplish  satisfactorily  the  required 
curriculum  with  the  full  knowledge  that  I 
shall  be  disenroUed  from  the  U.S.  Merchant 
Marine  Academy  if  deficient  in  conduct 
health  or  studies." 

§  3 1 0.67    Academy  re0iitetk>n«. 

The  Superintendent  of  the  Academy  is 
delegated  authority  to  issue  all 
regulations  necessary  for  the 
accomplishment  of  the  Academy's 
mission. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  11-507  U.S.  Merchant  Marine 
Academy  (Kings  Point)) 
Dated  May  13, 1982. 

By  order  of  the  Administrator  of  the 
Maritime  Administration. 
Robert ).  Patten.  Jr.. 
Secretary. 

IFR  Doc.  t2-13e85  Piled  t-1»-S2:  MS  un| 
■tUJNQ  COOC  49KM1-II 
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National  Highway  Traffic  Safety 
AdminiatratfcMi 

49  CFR  Part  581 

[Dodcet  Na  73-19;  Notic*  M] 

Bumpar  Standard;  Notfoa  Of  Intant 

AQENOft  Natiooal  Highway  Traffic 
Safety  Administratioa  DOT. 
ACTION:  Notice  of  intent 

SUMMAHV:  This  notice  describes  future 
actions  planned  by  the  National 
Highway  Traffic  Safety  Administration 
under  thrMotor  Vehide  Information 
and  Cost  Savings  Act  to  encourage  and   ' 
ensure  tiie  maximum  availability  to 
individual  consumers  of  those  bumper 
systems,  options,  and  innovative  designs 
which  are  the  most  cost  effective  for 
such  consumers,  and  to  develop  and 
collect  reliable  information  on  passenger 
car  bumper  system  performance  above 
and,  by  separate  rulemaking  actions 
below,  the  minimum  requirements  of  the 
agency's  bumper  regulation.  This  notice 
supplements  the  agency's  rulemaking 
action  amending  the  test  impact  speeds 
and  damage  criteria  of  the  Part  581 
Bumper  Standard,  and  is  intended  to 
maximize  the  consumer  and  public  net 
benefits  of  bumper  regulation  and  to 
develop  useful  formation  for  future 
analysis. 

FOn  RIRTHER  INPOiniATION  CONTACT: 

Mr.  Michael  Brownlee,  Director,  Office 
of  Automotive  Ratings,  National 
Highway  Traffic  Safety  Administration. 
400  Seventh  Street  SW.,  Washington. 
D.C.  2059a  202^126-1740. 
SUPPLfMCNTARY  mFOfMATMN:  By 
separate  notice  issued  this  day,  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  has  amended 
the  Part  581  Bumper  Standard  (40  CFR 
Part  581),  which  prescribes  minimum 
damage  resistance  performance 
requirements  for  passenger  cars  in  low 
speed  collisions,  the  standard 
establishes  test  procedures  in  which  a 
vehicle  must  withstand  a  series  of 
impacts  with  a  fixed  collision  banter 
and  a  pendulum  test  device  at  specified 
impact  speeds.  The  amendment  modifies 
the  impact  speeds  for  bumper  testing 
from  S.O  mph  for  longitudinal  barrier  and 
pendulum  impacts  and  3.0  mph  for 
comer  pendulum  impacts  to  2.5  mph  for 
longitudinal  and  1.5  mph  for  comer 
impacts.  Damage  resistance 
requirements  are  also  modffied  to 
eliminate  prohibitions  on  any  damage  to 
the  bumper  system  itself  in  test  impacts. 

The  Part  581  Bumper  Standard  was 
established  under  the  concurrent 
authority  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  (Cost 


Savings  Act)  (15  U.S.C  1901.  etseg.)aDd 
the  National  Traffic  and  Motw  Vehicle 
Safety  Act  (15  U.S.C  1381.  et  seq.).  The 
former  statute  directs  the  agency  to  set 
bumper  standards  which  seek  to  obtain 
the  maximum  feasible  reduction  in  costs 
to  the  public  and  the  consumer.  In 
furtherance  of  this  goal,  and  as  a 
supplement  to  the  agency's  action  today 
in  amending  the  Part  581  requirements, 
the  agency  intends  to  initiate  two  major 
programs  to  assure  that  cost  savings  to 
different  sectors  of  the  public  and  the 
consumer  are  maximized  through  the 
use  and  availability  of  cost-benefidal 
bumper  designs  providing  different 
levels  of  protection. 

Agency  Bumper  Test  Program 

The  first  major  initiative  contemplated 
by  the  agency  would  involve  a  new 
testing  program  to  be  imdertaken  by 
NHTSA  to  determine  the  extent  of 
actual  bumper  protection  offered  by 
particular  buii^wr  systems  on  new 
vehicle  models.  Under  such  a  program, 
the  agency  could,  on  its  own  initiative  or 
at  the  request  of  vehide  manufacturers, 
perform  bumper  testing  to  determine 
whether  particular  bumper  systems  in 
fact  meet  the  Part  581  damage  resistance 
criteria  when  tested  at  impact  speeds 
greater  than  those  required  by  the 
standard. 

Testing  could  be  performed  by 
NHTSA  in  a^ordance  with  the  existing 
Part  581  test  protocol  or  under  new 
procedures  to  be  developed  by  the 
agency.  However,  the  objective  would 
be  to  assess  the  actual  levels  of 
performance  offered  by  bumper  systems. 
The  testing  program  would,  of  course, 
not  susbstitute  for  either  the 
manufacturers'  responsibility  to  certify 
compliance,  or  the  agency's 
responsibility  to  conduct  appropriate 
testing  to  determine  compliance  with  die 
new  standard. 

NHTSA  believes  that  the 
contemplated  test  program  would 
further  the  objectives  of  Titles  I  and  II  of 
the  Cost  Savings  Act  It  would  provide 
maximum  incentives  for  innovation  and 
the  development  of  improved  bumper 
technology,  and  maximum  net  benefits 
to  the  pubUc  and  consumers,  by 
encouraging  the  availability  of  systems 
that  in  fact  provide  higher  levels  of 
benefit  at  higher  levels  of  cost  than 
those  which  were  determined  to  be  most 
beneficial  for  all  consumers  and  all  cars 
in  the  setting  of  the  Part  581  standard. 

This  program  would  encourage 
manufacturers  with  innovative,  effident 
bumper  designs  {Hoviding  additional 
damage  resistance  performance  to 
market  those  systems  using  government 
test  data  to  support  their  daims  of 
superior  bumper  system  peifbrmance  by 


vehicles  equipped  with  upgraded 
bumper  systems  as  either  standard  or 
optional  equipment  Such  a  program 
would  be  proiKwed  and  considered  in 
consultation  with  appropriate  other 
regulatory  agencies,  including  the 
Federal  TYsde  Ctmunission. 

Sodi  marketing  would  create  the 
opportunity  far  individual  consumers 
who  place  a  hi^  value  on  the  intangible 
benefits  of  avoiding  low  speed  collision 
damage,  le^  saviiigs  in  time  and 
inconvenience,  to  purchase  bumper 
systems  which,  while  not  the  most 
benefidal  to  consumers  in  geribral.  may 
be  preferable  to  the  individual 
consumer.  To  the  extent  that  some 
consumers  are  willing  to  pay  more  f(V 
greater  levels  of  bumper  protection, 
these  payments  would  represent  a 
subsidy  to  the  insurance  industry  in 
terms  of  reduced  rl«iin«  and  oveibead 
expense.  This  cost  savings  may  be 
passed  on  to  consumers  in  general  in  the 
form  of  lower  insurance  premiums.  In 
this  way,  net  benefits  to  the  public 
would  be  increased. 

The  program  would  also  provide 
consumers  with  independent 
confirmation  of  manufacturers'  bonqjcr 
performance  rlaimy  to  assure  that 
purchasing  dedaions  are  based  on  the 
most  accurate  infbnnation  available,  in 
this  way.  maximum  marketplace 
freedom  for  informed  selection  among 
alternative  bumper  systems  would  be 
encouraged,  and  consumers  would  be 
provided  with  the  oppcRlunity  to 
purchase  additional  bumper  protectioa 
in  an  informed  manner,  should  they 
consider  such  protection  desirable. 

Finally,  the  program  would  provide 
valuable  assistance  to  insurance 
companies  by  generating  information  on 
which  discounts  for  improved  bumper 
performance  could  be  based  Such 
discounts  could  in  turn  provide  further 
incentives  for  manufacturers  to  develop 
improved  bumper  designs. 

Alternative  Reqairements  for  Paitkniar 
Vehide  Classes 

The  second  major  initiadve  planned 
by  the  agency  would  involve  a  program 
by  which  in  separate  rulemaking 
proceedings  the  agency  might  further 
amend  the  Part  581  Bumper  Standard  to 
establish  alternative  standards  for 
particular  vehide  classes.  The  Cost 
Savings  Act  authorizes  NHTSA  to 
promulgate  bumper  standards  relating  to 
the  reduction  of  vehide  damage  in  low 
speed  collisions.  Consistent  with  this 
directive,  the  agency  beUeves  that 
standards  establishing  different  levels  <d 
protection  for  different  classes  of 
vehides  may  be  an  additional  and 
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appropriate  means  of  maximizing 
benefits  to  consumers. 

Under  the  contemplated  program,  the 
agency  would  invite  petitions  for 
rulemaking  from  manufacturers  with 
alternative  bumper  designs  shown  to  be 
capable  of  providing  net  bene^ts  to  the 
public  and  consumers  under  the  terms  of 
the  Act.  Manufacturers  would  be  asked 
to  provide  with  their  petitions  the  best 
available  cost  weight  and  other  data 
relating  to  bumper  systems  of  particular 
classes  of  vehicles  and  existing  and 
contemplated  bumper  system  designs. 
Based  on  this  information,  the  agency 
would  be  able  to  refine  its  own  analysis 
of  bumper  system  costs  and  beneHts  as 
it  applies  to  particular  groupings  of 
vehicles  and  propose  rulemaking  to 
establish  alternative  bumper 
performance  standards  for  those  vehicle 
groupings.  Of  course,  the  effect  on 
vehicle  safety  would  be  considered  in 
any  such  rulemaking  action.  NHTSA 
would  also  determine  the  extent  to 
which  consumer  information  must  be 
provided  to  advise  consumers  of  the 
existence  of  alternative  standards  and 
the  economic  and  other  effects  of 
compliance  by  particular  vehicles  with 
those  alternative  standards. 

Such  alternative  standards  would 
provide  increased  design  flexibihty  and 
potential  added  cost  savings  for 
consumers.  Moreover,  such  standards 
would  permit  the  effect  of  economic 
forces,  including  insurance  premium  rate 
setting,  to  be  assessed,  and  would 
provide  maximum  incentives  for 
technological  innovation. 

Finally,  by  furthering  technological 
development  and  maximizing  economic 
kicentives  to  design  and  offer  more 
efHcient  and  effective  bumper  systems, 
the  agency  beUeves  that  the 
contemplated  testing  and  alternative 
standards  programs  would  also 
contribute  to  ^e  availabihty  of 
additional  and  more  reliable  empirical 
data  on  alternative  bumper  systems. 
Such  data  would  be  of  value  to  the 
agency  in  determining  the  need  for 
possible  future  regulatory  actions 
concerning  the  bumper  standards.  In 
this  way,  the  objectives  of  the  Cost 
Savings  Act  would  be  furthered  by  the 
contemplated  programs. 

This  notice  is  not  a  notice  of  proposed 
rulemaking.  Appropriate  administrative 
and  rulemaking  actions  will  be 
separately  taken  to  implement  the  plans 
described  in  this  notice.  In  accordance 
writh  the  requirements  of  the  statutes 
cited  above,  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  and  agency 
regulations,  notice  of  proposed 
rulemaking  and  opportunity  for  written 
and  oral  comment  will  be  provided  as 
appropriate  with  respect  to  any  actions 


involving  modification  of  NHTSA 
regulations. 

(Sec.  102,  Pub.  L  92-513.  88  Stat  947  (15 
U.S.C.  1912):  sees.  103, 119,  Pub.  L.  89-563.  ( 80 
Stat  718  (15  U.S.C.  1392).  1407):  delegation  of 
authority  at  49  CFR  1.50) 

Issued  on:  May  14, 1982. 
Raymond  A.  Peck,  fr.. 
Administrator. 

(FR  Doa  82-13548  Fllad  S-14-82: 1:11  pm) 
HLUNO  CODE  MIO-SS-M 


49  CFR  Part  561 

[Docket  Na  7J-19;  Notte*  29] 

Bumper  Standard 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  notice  amends  the 
Bumper  Standard  to  reduce  the  test 
impact  speeds  required  by  that  standard 
to  2.5  mph  for  longitudinal  fit)nt  and  rear 
barrier  and  pendulum  impacts  and  1.5 
mph  for  comer  pendulum  impacts.  The 
notice  also  amends  the  damage 
resistance  criteria  of  the  standard  to 
eliminate  limitations  on  the  damage 
which  may  be  incurred  by  the  bumper 
face  bar  and  associated  components 
and  fasteners  in  biunper  testing. 

The  agency  finds  that  under  this 
action  net  benefits  will  accrue  to  the 
public  and  to  the  nation's  consumers. 
This  action  is  thus  required  by  the 
mandate  of  the  Motor  Vehicle 
Information  and  Cost  Savings  Act  that 
any  bumper  standard  issued  under  that 
statute  "seek  to  obtain  the  maximum 
feasible  reduction  in  costs  to  the  public 
and  to  the  consumer,"  taking  into 
account  the  costs  and  benefits  of 
implementation,  effects  on  insurance 
and  legal  costs,  savings  in  consumer 
time  and  inconvenience  and 
considerations  of  health  and  safety. 

Any  reduction  in  costs  related  to 
bumper  systems,  including  savings  from 
reduced  fuel  consumption,  will  exceed 
any  reduction  in  benefits  which  may 
occur  because  of  increases  in  damage, 
insurance  costs,  delay  and 
inconvenience,  and  other  matters.  This 
action  will  thus  increase  and  seek  to 
maximize  the  net  consumer  and  public 
benefits  of  the  standard.  The  agency 
also  finds  that  this  action  will  cause  no 
reduction  in  vehicle  safety. 
DATES:  This  action  is  effective  July  6, 
19&2.  Any  petitions  for  reconsideration 
must  be  received  by  the  agency  not  later 
than  June  21, 1982. 
address:  Any  petition  for 
reconsideration  should  refer  to  the 
docket  number  and  notice  number  of 


this  notice  and  be  submitted  to: 

Administrator,  National  Highway 

Traffic  Safety  Administration,  400 

Seventh  Sti«et  SW.,  Washington,  D.C. 

20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Brownlee,  Office  of  Automotive 
Ratings,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Sti«et  SW.,  Washington,  D.C.  20590, 
202-426-1740. 

SUPPLEMENTARY  INFORMATION:  The 
"Part  581  Bumper  Standard"  (49  CFR 
Part  581)  specifies  levels  of  damage 
resistance  performance  which  passenger 
motor  vehicles  must  provide  in  low 
speed  collisions.  Bumper  performance  is 
measured  in  test  impacts  with  both  a 
fixed  collision  barrier  and  a  pendulum 
test  device.  Bumpers  must  meet  damage 
criteria  which  preclude  any  damage  at 
all  to  vehicle  exterior  surfaces,  which 
ensure  protection  of  various  safety- 
related  components  of  the  vehicle,  and 
which  allow  only  minimal  damage  to  the 
bumper  itself. 

Background 

The  history  of  the  Part  581  bumper 
standard  has  been  long,  extremely 
controversial  and  fraught  with 
uncertainty.  The  current  action  is  the 
culmination  of  years  of  study,  analysis 
and  agency  action  and  reaction. 

Federal  Motor  Vehicle  Safety  Standard 
215 

In  its  initial  efforts  in  the  field  of 
bumper  regulation,  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  issued  Federal  motor  vehicle 
safety  standard  (FMVSS)  215,  Exterior 
Protection,  under  the  National  Traffic 
and  Motor  Vehicle  Safety  Act  (the 
Safety  Act).  15  U.S.C.  1381  etseg.  As 
initially  implemented  on  September  1, 
1972,  that  standard  imposed 
requirements  which  prohibited  damage 
to  specified  safety-related  components 
and  systems,  e.g.,  headlights  and  fuel 
systems,  in  a  series  of  perpendicular 
barrier  impacts,  at  5.0-mph  for  fiont  and 
2.5-mph  for  rear  bumper  systems. 

One  year  later,  several  new 
requirements  became  effective  under 
FMVSS  215.  First,  rear  barrier  impact 
speeds  were  increased  from  2.5-mph  to 
5.0-mph.  Second,  the  standard  specified 
5.0-mph  perpendicular  front  and  rear 
pendulum  impacts  and  3.0-mph  comer 
front  and  rear  pendulum  impacts.  Third, 
a  bumper  height  requirement  was  in  fact 
established  by  specifying  that  the 
longitudinal  pendulum  impacts  must  be 
made  between  a  height  of  16-20  inches. 
(The  corner  pendulum  impacts  were 
limited  to  a  height  of  20  inches  until 
September  1, 1975.  when  the  standard 


specified  that  they  must  be  made  within 
the  same  16-20  inch  height  range.) 

Motor  Vehicle  Information  and  Cost 
Savings  Act 

On  October  20, 1972,  Confess 
enacted  the  Motor  Vehicle  hiformation 
and  Co«t  Savings  Act.  ("the  Act").  15 
U.S.C.  1901  et  seq.  The  stated  purpose  of 
Title  I  of  the  Act  is  to  "reduce  economic 
losses  associated  with  low  speed 
collisions  of  motor  vehicles."  15  U.S.C. 
1901(b).  Section  102(a)  directed  the 
Secretary  of  Transportation  '  to 
promulgate  bumper  standards  in 
accordance  with  the  criteria  of  section 
102(b)  which  requires  that  such 
standards — 

Seek  to  obtain  the  manmuin  feasible 
reductioa  of  costs  to  the  public  and  to  die 
consumer,  taking  into  account 

(A)  The  cost  of  implementing  the  standard 
and  the  benefits  attainable  as  the  result  of 
implementation  of  the  standard; 

(B)  The  effect  of  implementation  of  the 
standard  on  the  cost  of  insurance  and 
prospective  legal  fees  and  costs; 

(C)  Savings  in  terms  of  consumer  time  and 
inconvenience:  and 

(D)  Considerations  of  health  and  safe^, 
including  emission  standards. 

15  U.S.C.  1912(b)(1). 

The  Act  also  provides  that  the  bumper 
standards  must  not  conflict  with  motor 
vehicle  safety  standards  issued  under 
the  Safety  Act  15  U.S.(1 1912(b)(2). 

Adoption  of  the  Part  581  Standard 

Pursuant  to  both  the  new  authority  of 
the  Act  and  that  of  the  Safety  Act, 
NHTSA  established  the  Part  581  Bumper 
Standard  in  197&  41  FR  9346  (March  4. 
1976).  As  adopted,  this  standard 
combined  the  safety  features  of  FMVSS 
215  with  new  damage  resistance  criteria 
intended  to  promote  consumer  cost 
savings. 

The  Part  581  standard  established 
compliance  test  procedures  which 
consist  of  a  series  of  five  test  impacts  on 
both  the  front  and  the  rear  bumper.  Each 
test  series  includes  one  longitudinal 
barrier  impact  two  longitudinal 
pendulum  impacts  and  two  comer 
pendultmi  impacts. 

The  Part  581  standard  sets  forth 
'  substantive  requirements  in  terms  of 
damage  resistance  criteria  which  took 
effect  in  two  stages.  Tlie  first  stage,  or 
"Hiase  I"  of  the  Part  581  standard, 
became  effective  on  September  1. 1978, 
on  which  date  FMVSS  215  was  ifoo 
facto  revoked.  Phase  I  incorporated  the 
former  FMVSS  215  safety  criteria,  and 
added  new  damage  resistance  criteria 
which  prohibited  damage  to  aU  extarior 


'  !%•  adlkarity  of  the  Seeretary  to  prooalgatt 
safety  ttaadanh  has  been  <M«galed  to  the  NHTSA 
Administretor.  48  CFK  l.Sl(a).    , 


vehicle  surfaces,  e.g.,  sheet  metal,  other 
than  the  bumper  face  bar  and  related 
components  and  fasteners. 

More  stringent  damage  resistance 
criteria,  known  as  the  "Pfcase  IT 
criteria,  became  effective  one  year  later, 
on  September  1, 1979.  The  I^ase  11 
criteria  expanded  Part  581  by  also 
imposing  limits  on  the  amoimt  of  "dent" 
and  "set"  damage  which  coidd  be 
sustained  by  the  bumper  face  beir  itself 
in  the  same  series  of  test  impacts. 
"Dent"  refers  to  permaneat  deviation 
from  die  original  contour  of  the  bumper 
face  bar  in  areas  of  contact  with  the 
barrier  face  or  the  impact  ridge  of  the 
pendulum  test  device.  "Set"  refers  to 
permanent  deviation  of  the  bumper  from 
its  original  contour  and  position  relative 
to  the  vehicle  frame.  Phase  JI  limited 
allowable  dent  to  %  inch,  and  set  to  % 
inch,  each  as  measured  thirty  minutes 
after  completicm  of  each  test  impact 

Early  Proprosals  and  Evahiations  of  the 
Bumper  Standatd 

1973  J 

NHTSA  initially  proposed  a  Part  581 
standard  in  Atignst  1973,  while  FMVSS 
215  was  in  force,  but  after  the  passage  of 
the  Act  This  1973  proposal  would  have 
required  protection  against  damage  in 
5.0-mph  test  impacts.  38  FR  20899 
(August  3, 1973). 

1975 

NHTSA  thereafter  issued  a  second 
Part  581  proposai  in  January  1975.  This 
revised  proposal  would  not  oidy  have 
reduced  (at  least  temporarily)  the 
impact  speeds  required  by  FMVSS  215, 
but  also  would  have  reduced  the 
damage  resistance  criteria  contained  in 
the  Part  581  jRoposal  still  pending  from 
1973.  40  FR  10  Qanoary  2. 1975).  These 
proposed  reductions  were  based 
primarily  on  the  results  of  two 
intervening  agency-sponsored  studies, 
which  indicated  ^at  the  cost  and  weight 
of  many  of  the  then-current  production 
bumpers  had  made  such  bumpers  no 
longer  cost-beneficiaL  The  1975  proposal 
woidd  also  have  reduced  the  number  of 
longitudinal  pendulum  impacts  from  six 
front  and  six  rear,  to  three  front  and 
three  rear. 

After  oxuidering  information  and 
argtmaents  submitted  in  response  to  the 
August  1973  and  January  1975  proposals, 
the  agency  issued  yet  another  proposal 
in  March  1975. 40  FR  11596  (March  12. 
1975).  At  that  time,  the  agency  withdrew 
the  January  1975  proposal  regarding  test 
speeds,  and  proposed  instead  only  to 
amend  the  still  pending  1973  proposal  to 
reduce  the  number  of  longitudinal 
pendulum  impacts  to  two  front  and  two 
rear. 


1976 

The  agency  finally  promulgated  the 
Part  581  Bumper  Standard  in  March 
1976,  specifying  5.0-mph  test  impact 
speeds  and  requiring  a  total  of  five 
barrier  and  penduliun  impact  tests  for 
the  front  bumper  and  five  for  the  rear. 

1977 

In  1977,  howevn,  NHTSA  issued  two 
further  rulemaking  proposals.  The  first 
would  have  delayed  the  effective  date  of 
the  Phase  Q  damage  criteria  one  year.  42 
FR  10662  (February  24. 1977).  The 
second,  which  replaced  the  first 
proposed  three  alternatives:  (1)  A  on«- 
year  delay  of  Phase  II;  (2)  a  one-year 
delay  with  a  consiuner  information 
program  on  bumper  performance  in  the 
interim:  and  (3)  an  indefinite  delay  of 
Phase  n  and  substitution  of  the 
information  program.  42  FR  30655  (June 
16, 1977).  These  proposals  were 
withdrawn  by  the  agency  in  November 
of  that  same  year.  42  FR  57979 
(November  7, 1977). 

Also  in  1977,  NHTSA  decided  to 
imdertake  a  series  of  long  term  sthdiea 
of  its  existing  and  proposed  rulemaking 
effort*.  As  a  part  of  this  initiative,  it 
began  a  muld-year  evaluation  of  the 
Part  581  Bumper  Standard.  This 
evaluation,  mdiich  was  released  in  April 
1981,  is  discussed  in  detail  below. 

1978 

In  1978,  and  after  the  effective  date  of 
the  5i>-mpli.  Phase  I  standard,  the 
Senate  Appropriations  Committee 
included  in  its  rei>Ort  on  the  fiscal  year 
1979  Appropriations  Act  for  the 
Department  of  Transportation  a 
directive  that  NHTSA  conduct  studies 
and  analyses  reevaluating  to  the 
maximum  extent  feasible  the  question  of 
the  level  of  hiunper  damage  resistance 
which  would  be  most  cost-beneficial  to 
the  consumer.  The  Conmiittee  further 
directed  the  agency  to  modify  the  Part  ' 
581  standard  (i.e.,  die  standard  to  which 
this  current  rulemaking  is  addressed)  in 
accordance  with  the  results  of  such 
analyses.  S.  Rep.  No.  938, 95di  Cong^  2d 
Sess.  25  (1978). 

1979 

In  February  1979,  the  agency 
completed  a  Preliminary  Analysis  wUdi 
concluded  that  2.5-mph  bumpers  offered 
approximately  $77  more  net  benefits 
than  5.0-mph  bumpers.  In  March  1979, 
the  agency  published  an  advance  notice 
of  proposed  ralemaking  seeking  public 
comment  on  its  February  analysis.  The 
notice  indicated  that  the  responses 
would  be  used  to  aid  NHTSA  in 
preparing  a  final  report  to  die  Senate 
Appropriations  Committee  and  in 
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determining  the  possible  need  for 
changes  in  the  Part  581  standard. 

In  June  1979,  NHTSA  published  a 
Tina!  Assessment  of  the  Bumper 
Standard".  That  document  estimated  the 
net  benefits  of  alternative  bumper 
standards  specifying  test  impact  speeds 
of  2.5  mph.  5.0  mph,  and  7.5  mph.  The 
agency  at  that  time  concluded  that  a 
standard  specifying  5.0-mph  impact 
speeds  should  be  retained  since  it  was 
believed  to  provide  slightly  more 
lifetime  vehicle  net  benefits  ($39)  than 
one  specifying  2.5-mph  impact  speeds.  In 
December  1979,  the  agency  updated  its 
assessment  based  on  comments 
received  from  the  automotive  and 
insurance  industries.  It  concluded  that 
the  advantage  of  the  5.0-mph  standard 
over  the  2.S-mph  standard  was  less  than 
previously  thought  offering  only  $ll-$29 
more  lifetime  vehicle  net  benefits  than  a 
standard  specifying  2.5-mph  impact 
speeds. 

1980 

In  late  1980,  during  the  final  days  of 
the  96th  Congress,  a  House-Senate 
conference  committee  reported  out  a  bill 
which  would  have  statutorily  reduced 
the  test  speed  in  the  Part  581  standard  to 
2.5  mph  for  a  two-year  period.  H.R.  Rep. 
No.  1371.  96th  Cong.,  2d  Sess.  25  (1980). 
Sharp  differences  of  opinion  regarding 
the  relative  merits  of  the  agency's  two 
1979  bumper  analyses  were  highlighted 
in  the  Congressional  debates.  See,  e.g., 
Senate  debate  of  September  25, 1980, 
126  Cong.  Rec.  Sl3499-^01.  However, 
Congress  adjourned  without  taking  final 
action  on  the  bill. 

1981 

In  April  1981.  NHTSA  published  a 
notice  of  intent  to  review  the  Part  581 
standard  and  propose  again  to  modify 
the  requirements  of  the  Part  581  Bumper 
Standard.  46  FR  21203  (April  9. 1981). 

Also  in  April  1981,  NHTSA  completed 
and  published  its  "Evaluation  of  the 
Bumper  Standard,"  which  it  had  begun 
in  1977.  Based  upon  continually 
developing  data  and  analyses,  this 
report  addressed  in  still  further  detail 
the  costs  and  benefits  of  each  phase  of 
the  agency's  bumper  requirements, 
beginning  with  the  initial  FKfVSS  215 
standard.  The  April  1981  Evaluation 
incorporated  newly-developed  data 
from  various  agency  studies  on 
insurance  claims  for  vehicles 
manufactured  since  the  Part  581 
standard  took  effect  on  the  incidence 
and  extent  of  low  speed  collision 
damage,  and  on  bumper  costs.  Unlike 
previous  studies,  the  Evaluation 
separately  analyzed  front  and  rear 
bumpers.  It  found  that  regulated  front 
bumpers  tended  to  be  cost  effective 


while  rear  bumpers  were  not.  This 
study,  in  accordance  with  both  the 
Senate's  1978  directive  and  the 
provisions  of  Executive  Order  12291, 
formed  the  basis  for  the  agency's 
undertaking  the  ciurent  rulemaking. 

Current  Rulemaking 

October  1981  Proposal  and  Analysis 

On  October  1, 1981,  NHTSA  published 
a  notice  of  proposed  rulemaking  (the 
NPRM)  seeking  comments  on  nine 
different  alternatives  for  amending  Part 
581.  46  FR  48262.  The  proposals  ranged 
from  one  reducng  the  test  impact  speed 
to  2.5  mph  for  rear  bimipers  only  to  one 
eliminating  all  test  impact  requirements 
for  frt>nt  and  rear  bumpers  except  as 
necessary  to  maintain  a  height 
requirement  Specifically,  the  nine 
alternatives  were  as  follows: 

Alternative  LA  would  have  reduced 
the  test  impact  speeds  for  rear  bumpers 
only  to  2.5  mph  for  longitudinal  impacts 
and  to  1.5  mph  for  comer  impacts.  It 
would  have  maintained  the  test  impact 
speed  for  front  bumpers  at  5.0  mph  and 
would  have  maintained  the  Phase  II 
damage  resistance  criteria.  (5.0  mph 
frt>nt/2.5  mph  rear.  Phase  U) 

Alternative  IB  would  have  made  the 
changes  included  in  alternative  LA  and 
substituted  Phase  I  damage  resistance 
criteria  for  Phase  II  criteria  for  front  and 
rear  bumpers.  (5.0-mph/2.5-mph,  Phase 
I) 

Alternative  IIA  would  have 
eliminated  the  damage  resistance 
criteria  for  rear  bumpers  only,  with  the 
exception  of  the  criterion  that  is 
intended  to  ensure  uniform  bumper 
height  by  requiring  bumper  contact  with 
a  pendulum  test  device  within  a 
specified  height  range.  It  would  have 
maintained  the  5.0-mph  test  impact 
speed  and  Phase  II  criteria  for  front 
bumpers.  (5.0  mph/height  only.  Phase  11] 

Alternative  IIB  would  have  made  the 
changes  included  in  alternative  IIA  and 
substituted  Vii&se  I  criteria  for  Phase  II 
criteria  for  the  front  bumper.  (5.0  mph/ 
height  only.  Phase  I) 

Alternative  DIA  would  have  reduced 
the  test  impact  speed  for  front  and  rear 
bumpers  to  2.5  mph  for  longitudinal 
impacts  and  1.5  mph  for  comer  impacts. 
It  would  have  retained  the  Phase  II 
damage  criteria.  (2.5  mph/2.5  mph. 
Phase  II) 

Altemative  DIB  would  have  made  the 
changes  included  in  altemative  IILA  and 
substituted  I%ase  I  criteria  for  Phase  II 
criteria  for  &t)nt  and  rear  bumpers.  (2.5 
mph/2.5  mph.  Phase  I.  This  alternative  is 
referred  to  below  as  the  2.5-mph/2.5- 
mph  altemative.) 

Altemative  IVA  would  have  reduced 
the  test  impact  speed  for  front  bumpers 


to  2.5  mph  for  longitudinal  impacts  and 
1.5  mph  for  comer  impacts.  It  would  also 
have  eliminated  the  damage  criteria  for 
rear  bumpers  with  the  exception  of  the 
bumper  height  criterion.  (2.5  mph/height 
only,  Hiase  I) 

Altemative  IVB  would  have  made  the 
changes  included  in  altemative  FVA  and 
substituted  Phase  I  criteria  for  Phase  II 
criteria  for  fi:ont  bumpers.  (2.5  mph/ 
height  only.  Phase  I) 

Altemative  V  would  have  eliminated 
the  damage  resistance  criteria  for  front 
and  rear  bumpers,  wit^  the  exception  of 
the  bumper  height  criterion  (height  only/ 
height  only). 

The  altematives  set  forth  in  the  NPRM 
were  developed  during  the  preparation 
of  a  Preliminary  Regulatory  Impact 
Analysis  (PRLA)  (Docket  73-19.  Notice 
27,  No.  Oil).* The  PRIA  which  was 
published  for  public-comment 
simultaneously  with  the  NPRM,  built 
upon  all  of  the  agency's  earlier 
evaluations  and  assessments.  To 
encourage  close  scrutiny  of  the  PRLA 
and  the  NPRM,  and  in  recognition  of  the 
limited  empirical  data  on  several 
important  issues,  the  agency  specifically 
requested  comment  on  25  detailed 
questions  which  were  set  forth  in  the 
NPRM. 

Using  the  present  Part  581  standard 
for  comparison,  the  PRLA  estimated  the 
changes  in  costs  and  benefits  that  were 
likely  to  occur  if  the  standard  were 
modified  in  each  of  the  ways  set  forth  in 
the  October  notice  of  proposed 
rulemaking.  The  PRIA  concluded  that 
the  differences  in  probable  net  benefits 
among  several  altemative  bumper 
standards  were  small.  The  results  of  the 
PRIA  suggested  that  while  5.0-mph 
bumper  requirements  had  in  fact 
reduced  lifetime  repair  costs  for  cars, 
they  also  had  increased  both  car 
purchase  prices  and  fuel  consumption. 
The  5.Q-mph  bumper  requirements  were 
found  to  have  decreased  insurance 
company  claims  payments  and 
overhead,  but  also  to  have  increased  the 
manufacturing  costs  of  car  companies. 


*  In  preparing  the  PRIA.  the  agency  also 
considered  the  possibility  of  raising,  as  well  at 
lowering  the  required  test  impact  speeds.  The  197S 
Final  Assessment  stated  that  a  7.6-mph  bumper 
would  have  marginally  greater  net  benefiu  than  a 
S.O-mph  bumper.  However,  the  Executive  Summary 
for  that  document  indicated  that  the  conclusions 
regarding  the  7.5-mph  bumper  were  based  on 
substantially  less  data  than  were  the  conclusions 
regarding  the  S.O-mph  bumper  and  thus  that  the 
conclusions  about  the  7.S-inph  bumper  were  far  less 
reliable.  Subsequently  obtained  data  and  analyses 
have  not  provided  any  basis  for  placing  more 
credence  in  those  three-year  old  conclusions  abo«t 
7.6-mpli  burapen. 
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Public  Meetings 

The  agency  conducted  two  public 
meetings  on  the  NPRM  on  October  22 
and  November  12, 1981,  in  fulfillment  of 
the  statutory  requirement  that  all 
interested  persons  be  given  an 
opportunity  to  present  orally  data,  views 
and  arguments  on  the  October  1981 
NPRM.  The  agency  scheduled  two 
separate  meetings  instead  of  a  single 
extended  one  in  response  to  a  request 
by  insurance  industry  representatives. 
Those  representatives  requested  an 
opportunity  to  introduce  data  relating  to 
suggested  new  compliance  technologies 
whose  use  would  reportedly  allow  the 
existing  requirements  of  the  Part  581 
standard  to  be  retained  with  little  if  any 
modification,  but  at  greatly  reduced 
economic  cost.  In  the  notice  announcing 
the  meetings,  the  agency  urged  all 
interested  parties  to  provide  technical 
and  economic  data  that  would  help 
focus  the  issues  at  the  first  public 
meeting,  and  indicated  that  the  second 
meeting  would  be  used  to  allow  others 
to  respond  to  testimony  at  the  first 
meeting.  46  FR  48958  (October  5, 1981). 

The  views  and  arguments  advanced 
by  responding  parties  with  substantial 
economic  interests  at  stake,  e.g.,  the 
insurance  and  automotive 
manufacturing  industries,  were  similar 
to  those  previously  expressed  in 
response  to  earlier  analyses,  proposals, 
and  requests  for  comments.  However, 
commenters  did  submit  significant  new 
data  on  several  issues,  including  those 
relating  to  the  cost  and  weight  of 
bumpers  providing  different  levels  of 
protection. 

PostioDS  of  Interested  Parties 

Test  impact  speed.  Insurance  industry 
representatives,  generally  joined  by 
consumer  representatives,  expressed 
their  support  for  retaining  the  current 
Part  581  requirements,  based  upon 
assertions  of  favorable  benefit  and  cost 
analyses  of  the  current  standard,  safety 
considerations,  and  the  legislative 
history  of  the  Act  Insurance 
representatives  further  contended  that 
the  legislative  history  indicates  a 
Congressional  intent  that  bumper 
standards  be  estabhshed  at  a  level  of  5.0 
mph.  They  strongly  opposed  the  option 
of  adopting  Regulation  No.  42  of  the 
United  Nations  Economic  Commission 
for  Europe  (ECE).» 


'  ECE  Regulation  No.  42  require*  that  a  car's 
safety  syslems  continue  to  operate  normally  after 
the  car  has  been  impacted  by  a  pendulum  or  moving 
barrier  on  the  front  and  rear  longitudinally  at  4 
kilometer*  per  hour  (about  ZJ&  mph)  and  on  a  front 
and  rear  corner  at  2.5  kilometer*  per  hour  (about  IJS 
mph)  at  445  mm  (about  18  Inches)  above  the  ground 
under  loaded  and  unloaded  conditions.  See 
discussion  under  "Harmonization,"  below. 


Some  insurance  industry  commenters 
contended  that  the  record  in  this 
proceeding  is  insufficient  to  support  any 
reduction  of  the  damage  resistance  or 
safety  requirements  of  the  Bumper 
Standard  below  current  levels.  These 
commenters,  joined  by  an  organization 
presenting  arguments  on  behalf  of 
consumers,  argued  (1)  that  in  order  to 
amend  the  standard  the  agency  must  be 
able  to  establish  affirmatively  that  any 
selected  alternative  is  one  which 
uniquely  meets  the  statutory  criteria  of 
the  Act  and  the  Safety  Act  in  a  manner 
superior  to  any  and  all  others,  and  (2) 
that  on  the  record  the  agency  is  not  able 
to  make  such  a  finding  with  respect  to 
pny  particular  alternative. 

Auto  industry  commenters 
overwhelmingly  supported  the 
alternative  proposing  reduction  of  test 
impact  speeds  to  2.5  mph  in  longitudinal 
impacts  and  1.5  mph  in  comer  impacts, 
and  substitution  of  Phase  I  damage 
criteria  for  Phase  11  criteria.  Among  the 
reasons  stated  in  support  of  this 
alternative  were  assertions  of  cost- 
benefit  analyses  for  that  alternative 
more  favorable  to  the  consumer,  the 
results  of  the  agency's  prior  analyses, 
the  similarity  of  this  alternative  to  ECE 
Regulation  No.  42,  the  greater  relevance 
of  the  2.5-mph  design  speed  to  the  speed 
of  the  typical  parking  lot  collision,  and 
the  enhanced  propects  of  gathering  field 
data  on  the  relative  merits  of  2.5-mph 
and  5.0-mph  bumpers. 

Three  foreign  manufacturers  stated 
that  thay  favored  adoption  of  the 
requirements  of  ECE  Regulation  No.  42, 
but  that  the  2.5-mph/2.5-mph  alternative 
was  their  second  choice  because  of  its 
similarity  to  the  European  standard. 
Several  other  manufacturers,  while  not 
advocating  the  adoption  of  the  ECE 
requirements  as  such,  noted  the 
desirabihty  of  harmonizing  United 
States  and  European  bumper 
requirements.  Some  domestic  and 
foreign  automakers  expressed 
reservations  about  adoption  of  the  ECE 
standard  in  its  entirety,  but  advocated 
adopting  certain  aspects  of  that 
standard,  such  as  eliminating  the  fixed 
barrier  test  or  establishing  a  single 
permissible  bumper  height 

A  trade  association  representing 
materials  suppliers  registered  its  support 
for  the  5.0-mpfa/5.0-mph  standard, 
asserting  that  the  standard  provides  the 
added  advantage  of  affording  actual 
protection  at  speeds  above  5.0  mph.  One 
bumper  component  manufacturer 
proposed  the  additional  alternative  of 
lowering  the  pendulum  impact  speed  to 
2.5  mph,  while  retaining  the  5.0-mph 
impact  speed  for  barrier  tests.  That 
commenter  contended  that  the 


pendulum  test  which  concentrates  force 
on  a  particular  area  of  the  bumper,  is  a 
disproportionately  severe  test  which 
prevents  use  of  optimiun  5.0-mph 
bumper  designs. 

A  number  of  private  individuals  also 
submitted  views  on  the  proposed 
alternatives.  The  majority  of  those 
commenting  favored  retention  of 
existing  Part  581  requirements,  althou^ 
apparenUy  some  comments  were  based 
on  factual  representations  contained  in 
media  reports  of  the  rulemaking 
proceeding,  instead  of  the  data  and 
issues  actually  under  review.  See,  e.g^ 
Docket  73-19,  Notice  27.  No.  209. 
Insurance  industry  and  public  interest 
commenters  claimed  that  public  opinion 
favors  the  5.0-mph/5.0-mph  standard, 
and  that  significant  if  not  determinative, 
weight  should  be  given  to  such  aUeged 
preferences. 

Phase  I-Phase  II  damage  resistance 
requirements.  Several  commenters 
specifically  addressed  the  issue  of 
differences  between  the  Phase  I  and 
Phase  n  damage  criteria.  Automakers 
addressing  the  issue  uniformly  favored 
return  to  the  Phase  I  criteria.  Two 
manufacturers  advocated  elimination  of 
all  criteria  addressed  to  damage  to  non- 
safety  components.  The  insurance 
industry  generally  favored  retention  of 
the  I%ase  n  criteria,  as  did  a  component 
parts  manufacturer,  although  one 
insurance  industry  conunenter 
advocated  consideration  of  permitting 
nonself-restoring  energy  absorbing 
devices. 

Other  test  procedure  modifications. 
Commenters  discussed  several  other 
alternative  approaches  to  the  Miase  I- 
Phase  n  issue,  including  merely 
amending  the  bumper  standard  test 
procedures.  One  modification  discussed 
by  several  commenters  would  allow 
manual  repositioning  of  bumper  or 
shielding-panel  components  during 
testing.  Both  insurance  and  auto 
industry  comjnenters  agreed  that 
manual  repositioning  would  be  a 
desirable  modification  of  the  bumper 
system  test  procedure.  However,  some 
auto  industry  comenters  also  stated  that 
eliminating  die  Phase  II  damage  criteria 
would  serve  to  aDeviate  mudi  of  the 
need  for  manual  repositioning. 

Three  vehicle  manufacturers  and  one 
component  supplier  recommended 
limiting  the  number  of  pendulum  test 
impacts  so  that  the  bumper  standard 
test  procedure  would  more  closely 
approximate  real  life  experience.  Hiese 
commenters  advocated  reducing  the 
number  of  pendulum  impacts  to  one 
longitudinal  impact  and  one  comer 
impact  per  bumper,  or  to  one 
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longitudinal  and  two  comer  impacts  per 
bumper. 

For  additional  details  concerning 
conunents  on  the  NPRM.  see  the 
appendix  to  this  notice. 

Agency  Decision 

Drawing  on  the  best  available  data, 
public  comments  submitted  in  response 
to  the  October  1981  NPRM.  and 
comments  presented  at  NHTSA's  public 
meetings  on  October  22  and  November 
12. 1981.  NHTSA  has  now  completed  a 
Final  Regulatory  Impact  Analysis  (FRIA) 
of  the  bumper  standard  alternatives. 
Docket  73-19,  Notice  29,  No.  001.  Careful 
consideration  was  given  to  the  data  and 
analyses  contained  in  the  FRIA  and  all 
comments  received  in  the  rulemaking 
proceedings.  Responses  to  all  signincant 
comments  are  contained  either  in  this 
notice  or  the  FRIA.  Based  on  its  review 
of  all  of  these  materials,  the  agency  has 
decided  to  adopt  the  2.5-mph/2.5-mph, 
Phase  I  alternative.  That  alternative 
reduces  to  2.5  mph  the  front  and  rear 
longitudinal  barrier  and  pendulum 
impacts  for  testing  compliance  with  the 
safety  and  damage  resistance  criteria 
and  substitutes  Phase  I  damage 
resistance  criteria  for  phase  II  criteria. 

In  the  agency's  judgment,  neither 
costs  savings  not  nor  safety 
considerations  warrant  the  retention  of 
the  current  standard.  Indeed,  the  agency 
believes  that  the  changes  in  the  damage 
resistance  criteria  and  the  compliance 
test  speed  are  necessary  in  order  to 
comply  with  the  requirements  of  the  Act 
that  the  standard  seek  to  provide  the 
maximum  feasible  reduction  in  costs  to 
the  public  and  the  consumer. 

As  discussed  in  more  detail  below 
and  in  the  FRIA,  the  extensive  data 
analyzed  by  the  agency  and  the 
reasoned  assumptions  made  by  the 
agency  after  opportimity  for  public 
comment  have  led  the  agency  to  the  firm 
conclusion  that  the  current  5.0-mph/5.0- 
mph  standard  does  not  meet  the 
statutory  requirements.  Stated  simply, 
the  current  standard  does  not  provide  or 
seek  to  provide  the  maximum  feasible 
reductions  in  cost.  Therefore,  the  agency 
has  determined  that  the  current 
standard  can  no  longer  be  retained  in 
accordance  with  the  Act.  Similarly,  it  is 
clear  that  a  standard  imposing  a  height 
only  requirement  for  front  and  rear 
bumper  systems  would  provide  fewer 
net  benefits  than  other  alternatives 
considered  in  this  rulemaking 
proceeding. 

The  agency  recognizes  that  no  single 
remaining  alternative  is  dramatically 
superior  in  terms  of  net  benefits  over  the 
wide  ranges  of  reasoned  assumption 
made  about  the  values  of  certain 
important  variables.  However,  after 


careful  comparison  of  the  current 
standard  and  the  specific  proposed 
alternatives  under  ranges  of 
assumptions,  the  agency  concludes  that 
the  2.5-mph/2.5-mph,  Phase  I  alternative 
best  satisfies  the  statutory  criterion  that 
the  bumper  standard  "seek  to  obtain  the 
maximum  feasible  reduction  of  costs  to 
the  public  and  to  the  consumer." 

The  agency  has  concluded  that  the 
alternatives  involving  differential  front 
and  rear  impact  speed  requirements  are 
less  desirable  because  of  uncertainties 
surrounding  the  effects  of  impacts 
between  bumpers  with  different  levels 
of  aggressivity.  These  alternatives 
received  no  support  among  commenters. 
Alternatives  involving  height-only 
requirements  for  rear  bumpers  appeared 
to  provide  slightly  less  net  benefits  than 
the  5.0-mph/2.5-mph  and  2.5-mph/2.5- 
mph  alternatives  under  most  sets  of 
assumptions  considered. 

Alternatives  which  have  higher 
impact  speed  requirements  and  would 
produce  essentially  the  same  net 
benefits,  differ  from  the  selected 
alternative  principally  in  that  they  make 
an  even  trade  of  additional  dollars 
saved  in  avoided  damage  for  additional 
dollars  spfent  for  damage  protection  at 
such  higher  speeds.  Those  alternatives 
would  thus  fail  to  meet  the  test  of  the 
statutory  criteria  with  respect  to 
"maximum  feasible  reduction  of  costs." 
The  initial  direct  costs  to  consumers  of 
the  selected  alternative  are  less  than 
those  of  that  alternative  which  would  in 
the  agency's  judgment  be  most  likely  to 
provide  comparable  net  benefits,  the  5.0- 
mph/2.5-mph  alternative. 

The  agency  has  also  concluded  that 
reducing  the  impact  speed  to  2.5  mph 
and  eliminating  the  Phase  II  damage 
criteria  will  not  have  an  adverse  effect 
on  safety.  Such  amendments  will  have 
no  discernible  effect  on  the  number  of 
accidents,  deaths  or  injuries  that  occur 
annually. 

The  new  standard  adopted  in  this 
notice  will  provide  greater  latitude  and 
incentive  for  car  manufacturers  to 
improve  bumpers  through  the  innovative 
use  of  new  designs  and  materials,  while 
conforming  to  the  clear  Congressional 
directive  ^at  the  agency  promulgate 
and  enforce  a  minimum  performance 
standard  seeking  maximum  feasible 
reductions  in  cost.  Also,  the  chosen 
alternative  best  advances  the  goal  of 
harmonization  with  international 
standards  while  meeting  apphcable 
statutory  requirements. 

Pursuant  to  Executive  Order  12291. 
the  agency  has  concluded  that  there  is  a 
strong  and  reasonable  basis  in  the 
record  of  this  rulemaking  proceeding  for 
the  factual  conclusions  and  choices  of 
data  and  methodologies  underlying  the 


selection  of  the  2.5-mph/2.5-mph 
alternative. 

Agency  Rationale 

The  sharply  opposed  positions  of  the 
commenters  on  the  many  complex 
technical,  analytical  and  policy  issues 
raised  in  this  proceeding  provide 
dramatic  evidence  of  the  difficulty 
which  the  agency  has  faced  in  reaching 
this  decision.  The  primary  issues 
involved  in  the  agency's  decision  are  as 
follows: 

Resolution  of  uncertainty.  The  Act 
directs  not  only  that  a  bumper  standard 
be  adopted  and  maintained,  but  also 
that  such  standard  be  set  at  the 
particular  level  of  performance  which 
"seeks  to  provide  the  maximum  feasible 
reduction  of  costs  to  the  public  and  to 
the  consumer,"  taking  into  account 
specified  elements  of  costs  and  benefits. 

On  several  of  the  issues  presented  in 
choosing  among  the  various 
alternatives,  the  agency  was  confronted 
with  uncertainties  arising  either  from 
conflicts  among  data  or  from  the 
absence  or  limited  nature  of  relevant, 
reliable  data. 

Because  of  the  prior  history  of  the 
standard  and  the  sequence  of 
technology  used  by  manufacturers  to 
comply  over  time,  field  performance 
data  under  real  world  conditions  are 
sharply  limited  to  empirical  data  on  two 
types  of  systems,  as  discussed 
elsewhere  in  this  notice.  As  a  result  the 
combination  of  the  specificity  of  the 
statutory  language  and  the  limited 
nature  of  the  data  available  has  left  the 
agency  certain  of  the  need  to  act  but 
marginally  less  certain  as  to  which  of 
the  available  alternatives  and  which 
means  of  analysis  of  such  alternatives 
will  produce  the  result  most  in 
conformity  with  the  intent  of  Congress. 

For  several  years,  the  agency  has 
been  taking  all  prudent  steps  to  obtain 
more  data  to  reduce  uncertainty  with 
respect  to  the  appropriate  standard  and 
to  analyze  and  account  for  the  possible 
effects  of  remaining  uncertainties  on 
certain  key  variables.  In  a  number  of 
areas,  more  reliable  data  could  not  be 
developed  by  the  agency.  In  the  PRIA. 
the  agency  carefully  identified  and 
explained  the  assumptions  it  made  in 
those  areas  and  invited  public  scrutiny 
and  comment.  To  ensure  full  discussion 
of  all  of  the  issues  presented,  the  agency 
asked  detailed  questions  regarding 
those  assumptions  in  the  October  1981 
NPRM. 

The  agency's  assiunptions  were  the 
subject  of  extensive  public  comment. 
The  agency  received  over  two  hundred 
comments  from  a  full  spectrum  of 
interested  parties  tmd  sought  to  gather 
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all  available  data  on  the  subject  of  this 
proceeding.  New  data,  estimates  and 
arguments  were  received  which  have 
assisted  the  agency  in  adjusting  and 
refining  its  analysis  of  the  standard  and 
the  alternatives. 

The  agency  beUeves  that  sufHcient 
information  exists  to  make  all 
determinations  required  by  applicable 
statutory  criteria.  The  uncertainties 
confronting  the  agency  now  are 
signiHcantly  less  than  those  which 
existed  when  the  current  standard  was 
promulgated.  The  agency  knows  far 
more  now  about  the  benefits  and  costs 
of  bumper  standards  with  various  levels 
of  performance  requirements  than  it  did 
then.  In  the  agency's  judgment  there  is 
no  reasonable  prospect  of  obtaining 
more  definitive  data  under  the 
continued  application  of  the  existing 
Part  581  standard. 

The  record  is  most  clear  on  the  issue 
of  the  present  standard's  noncompliance 
with  the  criteria  in  the  Act.  If  the  agency 
were  now  setting  a  bumper  standard  for 
the  first  time,  it  could  not  justify 
estabUshing  a  5.0-mph/5.0-mph 
standard.  "1116  existing  5.0-mph  standard 
provides  significantly  less  net  benefit  to 
the  public  and  consumers  than  would 
several  of  the  proposed  alternatives 
with  less  stringent  performanoe 
requirements. 

,   "The  record  and  empirical  data  before 
the  agency  are  less  definitive  with 
respect  to  some  aspects  of  the  agency's 
assessment  of  the  proposed  alternative 
standards.  Some  uncertainty  continues 
to  exist  with  respect  to  several  issues, 
including  the  proper  economic  value  to 
be  assigned  to  delay  and  inconvenience, 
the  number  of  relevant  low-speed 
impacts  which  a  car  may  be  expected  to 
sustain  over  its  Ufetime,  the  proper 
economic  value  to  be  assigned  to 
damage  which  car  owners  themselves 
elect  not  to  repair,  the  proper  factor  to 
be  appUed  to  determine  the  relationship 
between  increases  in  bumper  weight 
and  resulting  increases  in  the  weight  of 
other  vehicle  systems  and  structures  to 
accommodate  the  heavier  bumpers 
(secondary  weight),  and  the  extent  of 
weight  reductions  which  would  accrue  if 
various  alternative  standards  were 
adopted. 

NHTSA  has  explored  these  areas  of 
uncertainty  to  the  limits  of  available  ' 
data  and  appropriate  analytical 
techniques.  Ultimately,  the  agency  has 
relied  in  these  areas  upon  inferences 
from  available  data,  informed  judgment 
about  engineering,  technical,  economic 
and  legal  matters,  and  the  informed  and 
expert  opinion  of  commenters  on  the 
issue  of  which  alternative  level  of 
performtmce  requirements  will  best 


achieve  the  poUcy  objectives  set  forth  in 
both  the  Cost  Savings  and  Safety  Acts. 

The  agency  has  subjected  its  interim 
findings  and  conclusions  to  sensitivity 
analyses,  to  identify  and  isolate  the 
most  significant  (i.e.,  outcome 
determinative]  variables  and  to 
determine  the  levels  of  confidence 
which  may  be  placed  on  the  values 
ultimately  assigned  to  such  variables. 
Where  NHTSA  could  not  with  certainty 
assign  a  single  value  to  a  variable 
determined  to  be  significant,  the  agency 
in  all  cases  employed  a  range  of  values 
based  upon  the  best  available 
information.  Those  ranges  generally 
include  the  values  recommended  by  the 
commenters.  The  use  of  these  ranges 
permitted  the  agency  to  examine  the 
sensitivity  of  the  results  of  its  analysis 
and  ensure  the  integrity  of  the  outcome. 

Finally,  the  agency  identified  the  sets 
of  assumptions  it  believes  are  most 
probable,  and  subjected  each  of  its 
comparative  analyses  to  various' 
combinations  of  such  values.  These 
choices  and  related  assumptions  are 
discussed  below  in  this  notice  and  in 
greater  detail  in  the  FRIA  itself. 

Selection  of  test  speeds,  cost  savings 
considerations — threshold  factors.  In  its 
efforts  to  ensure  the  fullest 
consideration  of  the  current  standard 
and  the  proposed  alternatives,  NHTSA 
analyzed  the  net  benefits  of  the 
standard  and  each  alternative  both  by 
the  use  of  average  values  and  the  use  of 
extreme  values  for  those  variables  about 
which  there  was  either  a  significant 
measure  of  uncertainty  or  sharp  and 
irreconcilable  differences  of  opinion 
among  the  commenters.  Some  of  the 
extreme  assumptions  were  favorable  to 
the  current  standard,  while  others  were 
favorable  to  a  reduced  standard.  The 
extreme  values  so  analyzed  represent  in 
most  cases  neither  a  probable  nor  a 
reasonable  outcome  of  events.  Such 
analysis  illustrates  the  most  extreme  of 
the  possible  outcomes  in  order  to  ensure 
the  fullest  consideration  of  the  results  of 
the  agency's  action. 

Under  the  three  sets  of  those  extreme 
assumptions  deemed  to  be  the  more 
reasonable  by  the  agency,  the  net 
benefit  calculation  was  found  to  favor  a 
reduced  standard.  In  these  comparisons, 
all  but  one  alternative  proposal  proved 
superior  to  the  5.0-mph/5.0-mph 
standard  in  terms  of  ne^  benefits.  See 
Table  X-e  of  the  FRIA. 

Only  under  the  fourth  set  of  extreme 
assumptions  considered  by  the  agency 
did  the  current  standard  yield  more  net 
benefits  than  did  the  alternatives.  See 
Table  X-9  of  the  FRIA.  However,  tiie 
agency  considers  it  virtually  impossible 
that  the  factual  elements  of  that 


combination  of  assumptions  could  occur 
in  reality,  in  large  part  tiecause  of 
inherent  contradictions  in  economic  or 
behavioral  results  that  would  be 
associated  with  such  alignment  See 
Chapter  XI  of  the  FRIA. 

Therefore,  the  agency  can  not 
consistent  with  its  statutory  mandate, 
retain  the  existing  standard. 

Similarly,  alternative  V,  which  would 
have  eliminated  all  but  the  height 
requirement  for  both  front  and  rear 
bumpers,  also  is  found  to  fail  to 
maximize  net  benefits  to  the  consumer 
under  the  range  of  combinations  of 
assumptions  considered.  No  set  of 
assumptions  or  average  set  forth  in 
Tables  X-g  and  X-10  of  the  FRIA 
showed  superior  net  benefits  for 
alternative  V.  Accordingly,  this 
alternative  has  been  rejected  by  the 
agency. 

Given  the  relatively  flat  nature  of  the 
cost  and  benefit  curves  over  the  range 
between  the  5.0-mph/2.5-mph  and  2.5- 
mph/height  only  alternatives,  the  choice 
among  the  remaining  alternatives  is 
more  diffictdt  Particular  sets  of 
assumptions  would  suggest  the 
superiority  of  various  alternatives  which 
retain  some  level  of  front  bumper  impact 
requirements  but  which  would  eliminate 
all  impact  requirements,  and  retain  only 
a  height  requirement  for  rear  bumpers. 
However,  any  such  apparent  superiority 
in  each  case  occurs  only  in  the  unique 
event  of  one  combination  of 
assumptions.  Viewed  as  a  whole,  the 
data  and  probabilities  associated  with 
all  combinations  of  assumptions 
preclude  any  reasonable  finding  that  an 
alternative  is  superior  where  the  range 
of  necessary  factual  preconditions  is  so 
narrow. 

First  under  the  sets  of  assumptions 
considered  by  the  agency  to  be  most 
likely  or  representative,  the  2.5-raph/ 
unregulated  alternative  cannot  be  found 
to  be  the  alternative  which  is  most  likely 
to  maximize  net  benefits.  See  Table  Xl-4 
of  the  FRIA.  Under  all  three  sets  of 
assumptions  in  that  table  considered  by 
the  agency  to  represent  the  most  likely 
or  average  values  for  disputed  elements 
of  fact  the  2.5-mph/unregidated 
alternative  provides  fewer  net  benefits 
than  does  the  2.5-mph/2.5-mph 
alternative.  Under  two  of  those  sets  of 
facts,  the  net  benefits  of  the  2.5-mph/ 
imregulated  alternative  are  also  inferior 
to  those  of  the  5.0-mph/2.5-mph 
alternative. 

Second,  while  the  net  benefits  of  the 
5.0-mph/unregulated  alternative  are 
closer  to  those  of  the  5.0-mph/2.5-mph 
and  2.5-mph/2.5-mph  alternatives,  they 
are  still  ii^erior.  The  net  benefits  of  that 
alternative  exceed  those  of  2.5-mph/2.5- 
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mph  alternative  in  only  one  instance  in 
Tables  X-9.  X-10  and  XI-4.  In  several 
instances,  the  5.0-inph/unregulated 
alternative  yields  less  net  benefits  than 
does  either  the  5.0-mph/2.5-mph  or  2.5- 
mph/2.5-mph  alternative. 

Finally,  there  is  another  consideration 
which  leads  to  the  rejection  of  the  5.0- 
mph/unregulated  alternative.  Any 
alternative  not  providing  front  and  rear 
impact  protection  at  the  same  speed 
raises  uncertainty  about  the  aggressivity 
results  or  other  effects  of  differential 
requirements. 

Among  the  alternatives  having 
differential  requirements,  the  5.0-mph/ 
unregulated  alternative  has  the  most 
extreme  differential.  Since  there  are  not 
any  hard  data  on  the  effects  of  this 
differential,  those  effects  could  not  be 
factored  into  the  net  benefit  calculations 
in  the  FRIA.  However,  the  agency's 
engineering  judgment  leads  it  to  the 
conclusion  that  implementing  a  standard 
with  such  a  differential  would  cause 
front  bumpers  to  be  more  aggressive 
than  rear  bumpers.  This  aggressivity 
differential  would  cause  rear  ends  of 
cars  to  receive  greater  but  presently 
unquantifiable  levels  of  damage  in  car- 
to-car  collisions  than  they  would  if  the 
impact  speed  requirements  were 
identical. 

The  amount  of  any  such  additional 
rear  end  damage  would  offset  in  whole 
or  in  part  any  incremental  benefits 
derived  from  requiring  front  bumpers  to 
comply  with  more  stringent 
requirements.  Since  these  possibilities 
are  not  reflected  in  the  net  benefit 
figures  for  alternatives  with  differential 
front  and  rear  impact  speeds  in 
Chapters  X  and  XI  of  the  FRIA,  such  net 
benefit  figures  would  have  to  be 
considered  overstated  in  the  event  that 
differential  requirements  were  imposed. 

The  agency  notes  that  implementing  a 
standard  with  different  front  and  rear 
bumper  requirements  could  tend,  in  a 
front-to-rear  collision  between  two  cars, 
to  have  the  undesirable  effect  of 
subsidizing  some  of  the  damage  costs  of 
the  driver  of  the  striking  vehicle,  who  is 
most  likely  to  be  deemed  under  law  to 
be  at  fault  in  causing  the  collision. 

FinaUy,  although  commenters  differed 
on  the  actual  effects  of  differential 
impact  speed  requirements  for  front  and 
rear  bumpers,  no  commenter  advocated 
adoption  of  a  bumper  standard  requiring 
different  test  impact  speeds,  and  some 
manufacturers  suggested  that  consumer 
expectations  would  make  bumpers 
subject  to  height  only  requirements 
unacceptable  in  the  marketplace. 

Selection  of  test  speeds,  costeavings 
considerations— final  decision.  The 
considerations  discussed  above  and  the 
requirement  in  section  102  that  the 


agency's  standard  seek  to  maximize  cost 
reductions  thus  necessitated  the 
determination  by  the  agency  of  which  of 
the  remaining  altemalives,  i.e..  the  5.0- 
mph/2.5-mph  and  2.5-mph/2.5-mph 
alternatives,  would  seek  to  provide  the 
greatest  superiority  in  net  benefits. 

Based  on  the  analysis  in  the  FRIA,  the 
agency  concludes  that  the  2.5-mph/2.5- 
mph  alternative  more  fully  satisfies  all 
aspects  of  the  statutory  mandate  than 
does  the  5.0-mph/2.5-mph  alternative. 
The  agency's  choice  between  these  two 
alternatives  was  reached  after 
comparing  the  estimated  results  of 
implementing  these  alternatives  under 
all  examined  sets  of  extreme 
assumptions,  as  well  as  under  those  sets 
of  assumptions  deemed  by  the  agency 
most  representative  or  most  likely  to 
occur.  Under  the  sets  of  extreme 
assumptions  in  Table  X-9  of  the  FRIA. 
an  equal  number  of  sets  support  the 
choice  of  each  of  these  two  alternatives. 

However,  when  the  highly  unlikely 
fourth  set  of  assiunptions  in  Table  X-8  is 
discarded,  and  the  net  benefits 
developed  using  the  first  three  sets  of 
assiunptions  in  lines  1  through  3  of  that 
table  are  averagedjto  represent  equal 
probabilities  of  outcome  for  each  of  the 
sets  of  facts  (See  line  1  of  Table  XI-4], 
the  2.5-mph/2.5-mph  alternative  is 
clearly  superior.  "This  alternative  yields 
$42  in  net  benefits  relative  to  the  current 
standard,  compared  with  $33  in  net 
benefits  for  the  5.0-mph/2.5-mph 
alternative. 

The  agency's  direct  comparison  of 
these  two  alternatives  in  Table  XI-4 
under  other  sets  (lines  2  and  3  of  that 
table]  of  assumptions  discloses  that  the 
2.5-mph/2.5-mph  and  the  5.0-mph/2.5- 
mph  alternatives  would  yield  varying 
net  benefits  that  do  not  differ  greatly. 

The  agency  has  noted  above  the 
absence  of  hard  data  that  would  be 
desirable  in  determining  precise  values 
for  some  of  the  variables  involved  in 
projecting  costs  and  benefits.  It  is 
important  to  note,  however,  that  the 
variables  about  which  the  sharpest 
disagreements  of  fact  have  arisen  in  the 
record.  e.g.,  the  frequency  of  low  speed 
accidents,  the  value  of  delay  and 
inconvenience,  and  the  appropriate 
factor  to  apply  to  arrive  at  secondary 
weight,  are  in  fact  also  those  variables 
which  are  the  least  significant  to  the 
outcome  of  the  agency's  net  benefit 
calculations.  For  example,  as  shovra  in 
Table  XI-2  of  the  FRIA.  using  the  value 
for  each  of  these  variables  which  most 
favors  retaining  the  current  standard 
would  reduce  the  net  benefits  of  the  2.5- 
mph/2.5-mph  alternative  by  only  $4-12 
over  the  life  of  the  car.  A  shift  in  the 
values  assigned  to  these  variables 
would  thus  be  least  likely  to  produce  a 


change  in  the  outcome  of  the  agency's 
determinative  net  benefit  calculations. 
Thus,  the  variables  about  which  the 
greatest  controversy  has  arisen  are  in 
most  cases  also  those  which  are  least 
important  in  the  decision-making 
process. 

In  selecting  this  alternative,  the 
agency  was  also  guided  by  its 
conclusion  that  where  two  or  more 
alternatives  yield  net  benefits  or  ranges 
of  net  benefits  which  are  difficult  to 
distinguish,  the  cost  savings  goal  of  the 
Act  is  most  fully  satisfied  by  selecting 
the  alternative  with  the  requirements 
which  impose  the  lowest  direct, 
immediate  costs. 

The  23-mph/2.5-mph  alternative  is  the 
one  which  imposes  the  least  direct 
immediate  costs  on  the  consumer,  i.e., 
the  least  increase  in  the  cost  of  a  new 
car.  To  illustrate  this  point,  if  the 
unregulated  bumper  is  considered  the 
baseline,  the  agency's  analysis  indicates 
that  the  increase  in  direct  and 
immediate  cost  to  the  consumer  for 
bumper  system  components  alone  would 
be  $21-41  for  a  car  equipped  to  comply 
with  the  2.5-mph/2.5-mph  alternative, 
but  $30-^8,  or  50  percent  higher,  for  a 
car  equipped  to  comply  with  the  5.0- 
mph/2.5-mph  alternative.  The  choice  of 
the  2.5-mph/2.5-mph  alternative  over  the 
5.0-mph/2.5-mph  alternative  reduces  the 
direct  bumper  component  cost  increases 
by  $9-17,  and  the  difference  would  be 
even  greater  if  secondary  weight  costs 
were  considered.  See  Table  VH-B  of  the 
FRIA. 

Selection  of  the  alternative  with  less 
stringent  requirements,  and  thus  lower 
immediate  costs,  avoids  forcing 
consumers  to  spend  more  in  purchasing 
a  new  car  in  order  to  obtain  what  would 
only  eventually,  if  at  all,  amount  to 
equivalent  net  savings  or  benefitst 

U  the  agency  did  not  select  the 
alternative  with  the  lower  immediate 
costs,  the  consumer  would  be  required 
to  spend  additional  money  in  pursuit  of 
benefits  whose  occurrence  and  amount 
are  less  certain.  The  agency  believes 
that  the  consumer  is  best  served  by  an 
approach  which  in  close  cases  favors 
the  more  certain  over  the  less  certain 
equivalent  net  benefit.  NHTSA  believes 
that  this  interpretation  of  the  Act  most 
fully  implements  the  objectives  of  the 
Congress  and  of  Executive  Order  12291 
and  represents  the  soundest  public 
policy. 

The  agency  also  must  recognize,  and 
if  possible  implement,  the  apparent 
distinction  made  in  the  Act  between 
obtaining  the  "maximum  feasible 
reduction  of  costs  to  the  public  and  to 
the  consamer"  (emphasis  added).  Ilio 
legislative  history  of  the  Act  does  not 
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suggest  a  reason  for  the  apparent 
distinction  between  the  public  at  large 
and  those  who  may  purchase  cars.  One 
possible  interpretation  of  this  distinction 
is  that  Congress  meant  to  seek  the 
maximum  possible  benefits  for  the 
public  in  general,  including  those  not 
purchasing  cars.  Once  the  agency  has 
determined  that  the  net  benefits  of  the 
5.0-mph/2.5-mph  and  2.5-mph/2.&-mph 
alternatives  are  close,  the  agency 
believes  fliat  the  only  interpretation 
which  would  give  appropriate  weight  to 
the  statutory  distinction  between  the 
"public"  and  "consumer"  would  be  the 
alternative  which  better  permits  the 
marketplace  to  work  efficiently  and  to 
produce  innovative  designs,  the 
implementation  of  which  will  reduce 
overall  costs  to  society  as  well  as  the 
purchasers  of  new  cars. 

Several  automobile  manufacturers 
and  component  suppliers  commented 
that  reduction  of  the  test  impact  speed 
to  2.5  mph  would  facilitate  use  of  new 
components  and  technologies,  including 
plastics,  ultra-high  strength  steel,  and 
single-unit  bumper  systems.  NHTSA 
believes  that  such  design  flexibility 
would  be  beneficial  to  the  pubhc  at  this 
time  for  several  reasons.  Innovation 
could  result  in  more  effective  Inmipers 
at  lower  oost  to  the  public  than  would 
otherwise  be  available.  Innovation  tuid 
variety  will  allow  individual  consumers 
to  apply  their  own  individual  value 
determinations  on  such  important  issues 
as  the  cost  of  delay  and  inconvenience, 
by  opting  to  purchase  more  protection 
than  would  be  cost-beneficial  to  the 
consuming  public  at  large  under  the  Act 
Innovation,  variety  and  a  range  of 
implemented  choices  in  the  marketplace 
will  permit  the  agency  to  monitor  cost 
and  beneBt  trends  and  collect  data 
about  different  performance  levels  of 
bumpers  in  the  future. 

The  2.5-mph/2.5-mph  alternative  will 
permit  more  innovation  than  the  5.0- 
mph/2.5-mph  alternative  because  the 
former  allows  wider  design  freedom. 
Moreover,  the  2.5-mph/2.5^nph 
alternative  will  increase  the  economic 
incentive  of  the  manufacturers  to  retool 
because  the  parts  for  the  new  designs 
could  be  used  on  both  the  front  and  rear 
bumper  systems  of  a  vehicle.  Without 
such  innovation  and  retooling,  the 
designs  of  bumpers  are  more  likely  to 
remain  statia  at  least  in  the  short  run, 
and  the  benefits  of  innovative  designs 
will  be  unrealized  or  significantly 
delayed. 

"Hiere  are  other  considerations  that 
support  the  selection  of  the  2.5-mph/2.5- 
mph  alternative.  As  noted  above,  any 
alternative  specifying  the  same  front 
and  rear  impact  speed  is  deemed 


preferable  to  alternatives  involving 
differential  front  and  rear  test  impact 
speeds  since  an  alternative  with 
symmetrical  requirements  would  not 
raise  uncertainty  about  the  effects  of 
differential  requirements.  Further,  a 
bumper  standard  requiring  differential 
front  and  rear  impact  speeds  would  lead 
to  increased  production  costs  and  an 
increase  in  replacement  part  inventories 
as  a  result  of  probable  losses  in 
commonality  of  front  and  rear  bumper 
components.  Reduced  commonality  in  a 
mass  production  market  would  be  likely 
to  increase  the  consumer  cost  of  new 
vehicles  and  replacement  parts. 

In  view  of  these  differences  between 
the  alternatives  and  the  probable 
consequences  of  the  selection  of  each, 
the  policies  and  requirements  of  the  Act 
favor  the  choice  of  the  2.5-mph/2.5-mph 
alternative.  As  noted  later  in  this 
preamble,  the  goal  of  section  102  is  not 
to  provide  maximum  protection  against 
damage  in  low  speed  collisions  without 
regard  to  the  cost  of  such  protection. 
Instead,  the  goal  is  to  reduce  front  and 
rear  end  damage  in  low  speed  collisions 
under  a  statutory  criterion  and  specific 
considerations  that,  when  read  together, 
indicate  the  most  appropriate  result  is 
the  one  that  minimizes  the  total 
consumer  and  public  expenditure 
related  to  such  damage  and  its 
prevention.  TTie  agency  believes  that  the 
distinctions  it  has  drawn  between  and 
the  choices  it  has  made  among  die 
alternatives  are  fully  consistent  wiA. 
and  required  in  furtherance  of,  the 
policies  of  the  Act 

Selection  of  test  speeds;  safety 
considerations.  As  discussed  in  more 
detail  later,  adoption  of  the  2.5-mph/2.5- 
mph  alternative  will  not  have  any 
measurable  effect  on  the  risk  that  future 
accidents  might  be  caused  by  safety 
components  which  malfunction  due  to 
damage  incurred  in  prior  low  speed 
collisions  and  which  are  left  unrepaired. 
Available  data  indicate  that  very  few 
accidents  occur  as  a  result  of 
malfunctioning  of  those  vehicle 
components  which  are  subject  to  the 
safety  criteria  of  the  bumper  standard. 
The  agency  concludes  that  far  fewer 
accidents  could  be  attributed,  and  only 
by  speculation,  to  a  failure  to  repair 
such  components  after  they  had  been 
damaged  in  the  only  type  of  collision 
relevant  to  this  discussion.  I.e.,  one 
which  might  occur  at  an  impact  speed 
between  2.5  mph  and  5.0  mph. 

Similarly,  the  agency  concludes  that 
reducing  the  bumper  standard  test 
speeds  will  not  increase  the  risk  that 
safety  components  damaged  in  such  low 
speed  collisions  will  cause  injury  in 
subsequent  accidents  caused  by  other 


factors.  The  only  safety-related  system 
that  is  covered  by  the  safety  criteria  of 
the  Part  581  bumper  standard  and  that 
might  contribute  to  injury  in  the  event  of 
an  accident  is  the  fuel  system.  However, 
the  data  relied  upon  by  one  commenter 
addressing  this  issue  predated  the 
effective  date  of  FMVSS  301,  Fuel 
System  Integrity.  That  safety  standard 
provides  protection,  independent  of  and 
substantially  superior  to  that  of  the 
bumper  standard,  against  the  risk  that 
fuel  leaks  %vill  create  a  safety  hazard  in 
an  accident 

The  agency  concludes  also  that 
reducing  the  test  speeds  for  the  safety 
criteria  will  not  measurably  affect  the 
high-speed  crash  energy  management  of 
cars.  The  difference  in  the  energy 
management  capability  of  5i)-mph 
bumpers  and  2.5-mph  bumpers  is 
negligible  at  crash  speeds  such  as  those 
(30  mph)  specified  in  the  safety 
standards  regulating  the 
crashworthiness  of  new  cars. 

Finally,  NHTSA  concludes  that 
reducing  the  bumper  standard  test 
impact  speeds  will  neither  create 
inconsistencies  with  any  of  the  safety 
standards  nor  make  compliance  with 
those  standards  more  difficult 

Comer  impact  speeds.  It  should  be 
noted  that  selection  of  a  2.5-mph  test 
impact  speed  for  longitudinal  impacts 
also  necessitates  the  selection  of  a  1.5- 
mph  comer  impact  requirement  The  1.5- 
mph  comer  impact  speed  represents  an 
equivalent  proportional  reduction  in  the 
3.0-mph  comer  impact  speed  in  the 
current  standard  as  compared  to  the 
reduction  from  5.0  mph  to  2.5  mph  for 
longitudinal  impacts.  The  agency  has 
always  established  comer  impact 
speeds  at  lower  levels  due  to  the  greater 
damage  potential  of  comer  pendulum 
impacts  Yelative  to  longitudinal 
pendulum  impacts  at  the  same  speed. 
The  greater  relative  severity  of  the 
comer  impact  results  from  the 
concentration  of  crash  force  on  a  sin^e 
location,  which  is  inherent  in  a  comer 
impact  and  the  fact  that  impact 
absorbing  devices  are  designed  to 
provide  maximum  protection  in  the  more 
common  longitudinal  impacts.  If  the 
proportional  relationship  of  the 
longitudinal  and  comer  impact  speeds 
were  not  maintained,  the  effort  to 
maximize  net  benefits  would  be 
frustrated. 

Phase  I  versus  Phase  17.  Making  a 
choice  between  Phase  I  and  Phase  n 
damage  resistance  criteria  was  also 
difficult  because  of  the  limited  empirical 
data  available  for  comparing 
performance  under  the  two  sets  of 
criteria.  Phase  I  of  the  Part  581  standard 
remained  in  effect  for  only  one  model 
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year  (KfY),  1979.  and  available 
information  indicates  that  many 
manufacturers  proceeded  directly  to 
bumper  designs  intended  to  meet  the 
Phase  n  requirements  prior  to  their 
effective  date.  The  information  that  is 
available  from  surveys  of  vehicle 
owners  and  from  insurance  files 
indicates  no  discernible  difference 
between  the  net  benefits  of  MY  1974-78 
and  MY  1980  bumpers.  Even  if  this 
information  did  reveal  a  difference, 
there  are  no  data  which  the  agency 
could  use  to  determine  the  relative 
contributions  of  I%ase  I  and  Phase  II  to 
those  benefits. 

No  compliance  testing  of  MY  1979 
models  was  conducted  by  NHTSA.  The 
agency's  compliance  test  results  for  MY 
1980  suggest  greater  levels  of  protection 
for  MY  1980  cars  than  is  foimd  in 
empirical  data  on  real  world  damage 
experience  for  Phase  11  bumpers.  The 
agency  believes  that  in  such  cases 
agency  decisions  must  be  more  strongly 
influenced  by  real  world  data  since  they 
reflect  actual  experience  and  are  more 
reliable  indicators  of  future  real  world 
experience.  The  insurance  claim  and 
survey  data  reflect  the  myriad 
variations  in  accident  conditions  and 
circimistances  encountered  in  actual 
driving.  In  contrast,  the  compliance  tests 
involve  a  limited  and  idealized  set  of 
conditions  and  circumstances.  Those 
tests  were  necessarily  chosen  by  the. 
agency  with  the  knowledge  that  they 
were  imperfect  suirogates  from  which  to 
predict  on-coad  experience. 

Those  commenters  addressing  the 
issue  generally  noted  the  cost  and 
weight  savings  available  by  deleting  the 
Phase  n  requirements.  Commenters  also 
pointed  out  that  the  increased  use  of 
non-metallic  face  bars  has  decreased 
the  visibility  of  dent  and  set  and  thus 
greatly  changed  the  circumstances 
under  which  such  damage  must  be 
evaluated.  Moreover,  as  suggested  in  the 
comments,  deletion  of  Phase  II  would 
eliminate  present  difficulties  in 
evaluating  minor  damage  in  compliance 
testing.  The  agency  has  been  unable  to 
determine  that  there  are  any  net  benefits 
associated  with  the  Phase  11  damage 
criteria,  independent  of  impact  speed 
requirements. 

The  agency  has  also  noted  and  taken 
into  account  the  factual  information  and 
assertions  submitted  by  representatives 
of  the  insurance  industry  concerning  the 
possible  use  of  more  economical 
compliance  technology  such  as  nonself- 
restoring  energy  absorbers.  The  use  of 
such  technology  is  prevented  by  the 
current  Phase  II  requirements.  The 
availability  of  such  technology  on  new 
bumper  systems  is  a  desirable  result. 


independent  of  the  impact  speed 
requirement  imposed  by  the  bumper 
standard.  Retaining  the  Phase  II 
requirements  would  inhibit  the  further 
development  of  such  technology. 

Finally,  the  agency  took  into  account 
the  importance  of  distinguishing  in  its 
analyses  among  favorable  net  benefit 
results  attributable  to  impact  speed 
reduction  only,  those  results  attributable 
to  action  with  respect  to  Phase  II  only, 
and  those  results  attributable  to  both 
aspects  of  the  decision.  Factual  data 
exist  in  the  record  only  with  respect  to 
the  first  and  third  of  these  areas.  Thus, 
any  attribution  of  benefits  to  the  Phase 
n  requirements  would  be  too  speculative 
as  a  basis  for  agency  decision.  The 
agency  believes  that  the  probable  effect 
of  its  current  decision  will  be  the 
introduction  of  bumper  systems 
exhibiting  at  least  some  characteristics 
of  5.Q-mph,  Phase  I  bumpers.  Bumper 
face  bars  and  reinforcements  designed 
for  5.0-mph  impacts,  and  therefore  most 
probably  capable  of  affording  even 
greater  actual  protection  as  a  result  of 
over-design  to  ensure  compUance,  will 
undoubtedly  continue  to  be  used  in  at 
least  some  new  cars  in  the  short  term. 
Effectively,  5.0-mph,  Phase  I  bumpers 
will  thus  be  produced  under  the  new 
standard,  on  an  interim  basis  and  for 
some  portion  of  the  new  car  fleet  The 
performance  of  these  cars  can  and  will 
be  monitored  closely  by  the  agency  to 
estimate  the  actual  effects  of  the  shift  to 
Phase  I  criteria. 

For  all  of  these  reasons,  the  agency 
has  concluded  that  the  Phase  II  criteria 
are  not  justified  and  that  those  criteria 
should  be  deleted  from  the  standard. 

Removal  of  optional  equipment  during 
compliance  testing.  Several  commenters 
contended  that  existing  Part  581  test 
procedures  restrict  the  installation  of 
certain  optional  equipment  prior  to  sale 
of  a  vehicle  to  a  first  purchaser. 
Although  one  domestic  manufacturer 
stated  that  its  optional  equipment  sales 
were  not  restricted,  other  automobile 
and  equipment  manufacturers 
coDunented  that  existing  test  procedures 
inhibit  installation  of  fog  lamps,  running 
lights,  and  headlamp  washers. 
Commenters  recommended  deaUng  with 
this  problem  by  removing  such 
equipment  prior  to  testing,  exempting 
such  items  from  the  protective  criteria, 
or  limiting  testing  to  standard  equipment 
only. 

NHTSA  believes  that  the  safety  value 
of  optional  equipment  such  as  fog  lamps 
has  yet  to  be  demonstrated  conclusively. 
To  the  extent  that  the  equipment  does 
serve  a  safety  function,  permitting  its 
removal  during  testing  would  encourage 
its  installation  and  thereby  promote 


safety.  Further,  distinguishing  between 
optional  equipment  installed  before  the 
purchase  of  a  new  car  and  that  installed 
after  such  purchase  serves  Uttle 
purpose,  since  equipment  installed  after 
purchase  would  be  just  as  likely  to  be 
damaged  in  a  low-speed  coUision. 
Moreover,  such  a  distinction  unfairly 
discriminates  in  favor  of  aftermarket 
suppUers  at  the  expense  of 
manufacturers  and  dealers  wishing  to 
attach  equipment  prior  to  the  sale  of 
new  cars.  The  agency  also  notes  that 
possible  cost  savings  from  factory 
installation  of  optional  equipment  are 
lost  if  such  installation  is  discouraged 
by  the  test  requirements.  For  these 
reasons,  the  agency  has  amended  the 
standard  to  permit  removal  of  fog  lamps, 
running  lights,  other  optional  equipment 
attached  to  the  bumper  face  bar,  and 
headlamp  washers  prior  to  testing. 

Harmonization.  The  Trade 
Agreements  Act  of  1979  (19  U.S.C. 
2532(2)),  requires  that  the  agency 
consider  harmonization  with 
international  standards  in  its  regulatory 
actions.  In  the  present  context,  ECE 
Regulation  No.  42  is  relevant. 

NHTSA  has  formally  endorsed 
enhanced  efforts  at  harmonization 
between  and  among  international 
standards  in  presentations  to  the  Group 
of  Experts  on  the  Construction  of 
Vehicles  (Working  Party  29)  which  - 
operates  under  the  ECE's  Inland 
li'ansport  Committee.  ExpUcit 
harmonization  of  a  United  States 
bumper  standard  with  the  ECE 
regulation  could  have  some  positive 
economic  effects  since  domestic 
manufactiu«rs  might  experience  lower 
costs  due  to  reduced  need  for 
differentiation  in  design  and  equipment 
between  cars  for  sale  in  this  country  and 
cars  for  export.  In  addition,  European    - 
manufacturers  subject  to  the  ECE 
regulation  could  experience  similar 
reduced  costs. 

This  consideration,  however,  cannot 
be  deemed  to  be  controlling  where 
United  States  law  creates  specific 
performance  or  policy  criteria  for 
regulatory  action.  With  regard  to  ECE 
Regulation  No.  42,  NHTSA  has 
concluded  that  the  Act  imposes  specific 
criteria  relating  to  cost  savings  which 
the  ECE  regulation  does  not  address. 
Further,  it  is  noted  that  the  Act 
mandates  the  bumper  standards  issued 
thereunder  be  drafted  so  that  they 
regulate  performance  instead  of  directly 
regulating  bumper  design.  Certain 
provisions  of  the  ECE  regulation  would 
impose  statutorily  impermissible  design 
restrictions  on  vehicles  produced  for 
sale  in  this  country.  Finally.  NHTSA  has 
concluded  that  potential  bumper 
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mismatch  problems  could  result  from 
substituting  the  height  requirement 
specified  in  that  regulation  for  the 
requirement  in  the  Part  581  Bumper 
Standard.  NHTSA  will  continue  to 
pursue  the  question  of  haimonization  in 
appropriate  forums,  but  at  this  time 
merely  notes  that  the  2.5-mph/2.5-mph. 
Phase  I  alternative  selected  in  this 
rulemaking  is  far  more  compatible  with 
the  ECE  regulation  than  the  current  Part 
581  standard  or  the  5.0-mph/2.&-mph 
alternative. 

Number  of  pendulum  impacts.  Some 
commenters  suggested  that  the  number 
of  pendulum  test  impacts  required  by 
the  stemdard  be  reduced.  However, 
given  the  likelihood  that  some  cars  may 
incur  more  than  two  low  speed  bumper 
impacts  in  their  lifetime,  and  the 
possibility  that  all  such  impacts  may  be 
either  longitudinal  or  comer  impacts 
and  may  involve  the  same  bumper,  the 
agency  has  concluded  that  the  current 
procedure  is  appropriate  to  assure  that 
each  bumper  is  able  to  withstand  the 
impacts  to  which  it  may  in  fact  be 
subjected  over  its  lifetime. 

Public  opinion  survey.  Some 
commenters  alleged  that  public  opinion 
strongly  favors  the  retention  of  bumper 
requirements  at  current  levels  and 
should  control  the  agency's  decision  in 
this  rulemaking.  As  evidence  of  public 
opinion,  two  commenters  cited  a  survey 
conducted  by  the  Opinion  Research 
Corporation.  Inc.,  (ORG)  for  the 
Insurance  Institute  for  Highway  Safety. 

NHTSA  disagrees  with  the 
commenters'  suggestion  about  public 
opinion.  First  the  level  of  bumper 
standards  established  by  the  agency 
under  the  Act  cannot  be  determined 
merely  on  the  basis  of  what  members  of 
the  public  understand  to  be  the  relevant 
facts  and  issues,  or  what  they 
themselves  would  prefer.  The  Congress 
has  determined  the  public  policy  which 
must  be  applied  by  the  agency,  and  the 
agency's  decision  must  be  reached  in 
accordance  with  the  statutory  criteria. 
Those  criteria  do  not  include  public 
preferences  as  such,  although  as  noted 
in  the  FRIA.  adequately  demonstrated 
public  preference  may  be  relevant  to 
assessments  of  future  market  demand 
and  the  response  options  available  to 
the  auto  manufacturing  and  insurance 
industries. 

Second,  the  agency  does  not  believe 
that  the  CHIC  survey  provides  reliable 
evidence  on  public  preferences 
regarding  economic  values  associated 
with  bumper  alternatives  before  the 
agency.  An  an&lysis  of  the  text  of  the 
survey  discloses  that  the  structure  and 
specific  questions  asked  did  not 
compensate  for  the  public's  general  lack 
of  detailed  information  concerning  the 


costs  and  benefits  of  bumpers.  Yet  the 
survey  asked  a  variety  of  questions 
which  could  be  meaningfully  answered 
only  by  persons  knowledgeable  about 
such  matters.  Also,  many  of  the  specific 
questions  may  have  inadvertentiy 
encouraged  respondents  to  give  inflated 
estimates  of  the  value  of  the  current 
bumper  standard.  For  these  and  other 
reasons  discussed  in  chapter  Ql  of  the 
FRIA,  the  agency  regards  the  ORG 
survey  as  an  inconclusive  indicator  of 
informed  public  opinion. 

LegaJ  issues.  Some  coinmenters  ' 
advocating  retention  of  the  current 
standard  have  questioned  the  adequacy 
of  the  record  in  tliis  proceeding  to 
provide  a  basis  for  decision  and  have 
challenged  in  advance  the  legal 
soundness  of  any  decision  to  amend  the 
standard. 

In  this  rulemaking  proceeding,  the 
agency  has  compiled  voluminous 
materials  over  a  period  of  years  which 
have  been  used  in  analyzing  competing 
alternatives.  Through  the  notice  and 
comment  process  and  two  public 
meetings,  the  agency  has  received  over 
two  hundred  comments  from  a  full 
spectrum  of  interested  parties  and  has 
gathered  all  available  data  on  the 
subject  of  this  proceeding.  New  data, 
estimates  and  arguments  have  been 
received  which  have  assisted  the  agency 
in  refining  its  analysis  of  the  standard. 

As  noted  above,  the  agency 
recognizes  that  a  degree  of  uncertainty 
is  present  in  some  of  its  calculations  and 
conclusions  by  virtue  of  the  absence  of 
conclusive  real  world  data  relating  to 
certain  categories  of  benefits  and  costs. 
However,  this  lack  of  factual  certainty 
no  more  absolves  the  agency  of  its  duty 
under  section  102  of  the  Act  to  ensure 
that  a  bumper  standard  exists  which  in 
fact  complies  with  the  requirement  to 
seek  maximum  feasible  reductions  in 
cost  than  could  similar  uncertainties 
have  arguably  absolved  the  agency  of 
its  duty  to  issue  a  standard  in  the  first 
instance.  Under  the  Act,  the  agency  is 
directed  to  adopt  and  maintain  a 
standard.  That  standard  is  further 
required  to  meet  certain  statutory 
criteria.  Implicit  in  this  and  any  similar 
statutory  mechanism  is  both  a 
prohibition  against  rescinding  an 
existing  standard  altogether,  and 
maintaining  a  standard  which,  on  the 
basis  of  a  developing  evidentiary 
foundation  is  found  either  not  to  have 
any  net  benefits,  or  to  have  fewer  net 
benefits  than  any  one  or  more  different 
standards.  As  noted  above,  explicit 
instructions  to  the  effect  were  directed 
to  the  agency  in  1978. 

The  agency  does  not  accept  an 
expansive  view  of  the  limitations 
imposed  on  the  agency's  action  in  tfiis 


proceeding  by  the  Act.  as  inferred  by 
some  commenters  from  the  provisions  of 
the  Act  itselL  The  agency  is  cognizant 
of  the  relevant  statutory  criteria 
imposed  by  tliis  organic  Act  and  has 
acted  in  accordance  with  them. 

The  statute  does  not  require,  and  the 
legislative  history  does  not  support  an 
inference  of  Congressional  intent  that 
the  agency  be  completely  certain 
regarding  the  relevant  factual  issues 
before  it  conducts  rulemaking  under  this 
Act  To  the  contrary,  the  Act  its 
legislative  history  and  Congressional 
action  to  date  have  emphasized  the 
presence  of  significant  uncertainty  on  all 
of  the  relevant  issues  discussed  in  this 
notice.  Recognition  of  the  uncertainty 
may  be  seen  in,  for  example,  the 
wording  of  the  criterion  in  section  102 
governing  the  setting  of  the  level  of  the 
bumper  standard.  The  agency  is  not 
required  to  establish  a  standard  that 
produces  the  maximum  feasible 
reduction  in  costs,  but  one  that  "seeks  to 
obtain"  such  a  reduction.  The  agency 
has  always  considered  itself  bound  to 
proceed  with  continuing  review  and 
rulemaking  even  in  the  presence  of 
uncertainty.  This  conclusion  and 
interpretation  of  the  statute  is  consistent 
with  the  agency's  actions  since 
enactment  and  is  expiiddy  reasserted 
in  this  notice. 

The  statute  also  does  not  mandate 
that  the  standard  be  set  so  as  to  require 
the  use  of  the  most  protective  bimipers 
which  can  be  produced.  From  the 
beginning  of  its  action  under  the 
provisions  of  the  Act  the  agency  has 
always  recognized  that  such  bumpers 
would  be  so  expensive  to  produce  and 
replace  that  their  use  would  involve  a 
net  economic  loss  for  consumers.  38  FR 
20899  (August  3. 1973).  As  the  agency 
also  noted  in  that  notice,  rulemaking 
imder  the  Act  involves  the  balancing  of 
many  factors  to  determine  what  level  of 
performance  is  most  beneficial  to  the 
public  and  the  consumer. 

As  the  agency  interprets  the  Act  and 
its  history,  the  purpose  of  the  Act's 
bumper  provisions  is  to  sectire  cost 
savings  for  the  pubUc  and  the  consumer. 
The  bumper  provisions  address  the 
issues  of  the  costs  of  damage  in  low 
speed  collisions  and  the  costs  of 
avoiding  that  damage  and  authorize  and 
direct  the  agency  to  set  standards  that 
minimize  the  combined  total  of  these 
costs  to  the  public  and  the  consumer. 
The  goal  of  seeking  cost  savings  is 
promoted  by  setting  the  standards  and 
as  appropriate  adjusting  them  toward 
the  level  where  the  marginal  benefits 
equal  marginal  costs.  Tbiat  is,  if  raising 
bumper  performance  from  its 
unregulated  level  yields  more 
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incremental  benefits,  reflected  in 
damage  reduction,  than  the  incremental 
costs  of  increased  damage  protection, 
the  standard  should  be  raised.  The 
\  impact  speed  requirements  should  be 
raised  to  the  point  where  the 
incremental  increase  in  damage  avoided 
equals  the  incremental  increase  in  costs. 
This  is  the  point  at  which  the  cost 
savings  or  net  benefits  are  maximized. 

Raising  the  requirements  above  that 
point  of  equality  would  not  provide  the 
public  and  consumer  with  any 
additional  cost  savings.  Two 
possibilities  exist  regarding  the 
relationship  of  incremental  benefits  and 
costs  above  that  point.  One  is  that 
incremental  benefits  will  be  less  than 
the  incremental  costs  at  all  points  above 
the  point  of  equality.  In  that  event, 
raising  the  requirements  above  the  point 
of  equaUty  would  reduce  the  cost 
savings  achievable  at  that  point.  The 
other  possibiUty  is  a  variation  on  the 
first  in  that  incremental  benefits  will 
equal  or  at  least  appear  to  equal 
incremental  costs  over  some  range  of 
requirement  levels  immediately  above 
the  point  of  equahty.  The  FRIA  suggests 
that  there  may  be  a  range  over  which 
incremental  benefits  and  costs  appear  to 
be  roughly  equal.  Setting  requirements 
within  such  a  range  would  not,  however, 
increase  cost  savings,  and  would  thus 
be  of  questionable  validity.  It  would 
result  in  a  simple  trading  of  dollars,  that 
is,  receiving  only  as  much  in  reduced 
damage  as  one  pays  for  increased 
damage  protection. 

In  this  rulemaking  action,  NHTSA  has 
determined  that  the  2.5-mph/2.5-mph 
alternative  is  more  likely  than  the 
current  standard  and  the  other 
alternatives  to  be  the  point  of  equality, 
that  is,  where  the  incremental  benefits 
first  equal  the  incremental  costs. 
Accordingly,  the  agency  has  selected 
that  alternative  as  the  new  standard.  As 
noted  above,  setting  a  higher  standard 
would  not  increase  the  savings  to  the 
public  and  consumers.  A  higher 
standard  would  only  increase  the  direct, 
immediate  costs  which  each  new  car 
purchaser  must  bear. 

Some  conunenters  have  asserted  that 
a  5.0-mph  test  impact  speed  is  necessary 
to  satisfy  the  expectations  voiced  in 
Congress  during  deliberations  on  the 
Act.  While  these  expectations  are 
relevant,  the  determinative  fact  in  all 
instances  must  be  what  the  Congress  in 
fact  did  through  legislative  action.  In  the 
Act,  the  Congress  did  not  set  a 
particular  standard,  but  instead  adopted 
the  maximum  feasible  cost  reduction 
criterion,  and  required  that  bumper 
standards  be  set  in  accordance  with  it 
The  criterion  is  a  deUberately  flexible 


one  which  permits  and  even  requires     - 
that  bumper  standards  be  adjusted 
based  on  available  information. 

Some  commenters  suggested  that  the 
agency  is  legally  bound  to  maintain  the 
Part  581  Bumper  Standard  at  its  present 
level  because  the  standard  incorporates 
the  safety  criteria  of  former  FMVSS  215. 
One  insurer  asserted  that  the  criteria  in 
section  103(a) /)f  the  Safety  Act  must 
form  a  basis  for  any  decision  to  amend 
the  Bumper  Standard.  Those  criteria 
require  that  a  safety  standard  be 
practicable,  be  stated  in  objective  terms, 
and  meet  the  need  for  motor  vehicle 
safety.  15  U.S.C  1392(a).  Another  insurer 
cited  the  legislative  history  of  the  Act  in 
support  of  the  proposition  that  Congress 
intended  safety  considerations  to  be 
controlling  in  establishing  bumper 
standards. 

Given  the  hybrid  nature  of  the  part 
581  Standard,  this  rulemaking  action 
was  initiated  under  the  concurrent 
authority  of  the  Act  and  the  Safety  Act. 
Without  deciding  whether  the  criteria 
established  for  safety  standards  under 
section  103  must  necessarily  be  applied 
in  all  cases  under  the  Act  where  any 
safety  relationship  can  be  asserted,  the 
agency  has  concluded,  based  on  the 
discussion  in  this  notice  and  the  FRIA, 
that  its  actions  in  this  proceeding  are  in 
all  respects  in  accordance  with  the 
applicable  criteria  of  the  Safety  Act 
itself. 

By  the  same  token,  this  action  does 
not  conflict  with  safety  standards 
promulgated  under  the  Safety  Act.  To 
the  extent  that  bumper  standards  may 
be  considered  to  be  safety  standards, 
the  5.0-mph  safety  criteria  of  Part  581 
have  been  determined  to  be 
unsupported,  even  under  the  Safety  Act 
criteria,  and  are  amended  by  this  notice. 
Reducing  the  test  speed  does  not  make 
compliance  with  any  safety  standard 
more  difficult.  The  changes  made  by  this 
rulemaking  action  do  not  necessitate 
any  change  in  efforts  to  comply  with 
existing  safety  standards.  To  the  degree 
that  pedestrian  impact  protection  is  a 
relevant  safety  consideration,  current 
agency  research  on  the  subject  suggests 
the  possibility  of  an  adverse  safety 
consequence  from  bumpers  designed  for 
impact  speeds  of  5.0  mph  or  higher. 

The  Final  Regulatory  Impact  Analysis 

NHTSA's  FRIA  estimates  the  changes 
in  costs  and  benefits  likely  to  result 
from  amending  the  Bumper  Standard.  In 
assessing  the  relative  merits  of  the 
alternative  bumper  standard 
amendments  described  in  the  notice  of 
proposed  rulemaking  in  this  proceeding, 
NHTSA  has  considered  all  available 
evidence  and  viewpoints  in  order  to 
quantify  and  analyze  the  various  factors 


relevant  to  determining  bumper  system 
net  benefits. 

As  discussed  in  the  agency's  FRIA, 
the  primary  measure  of  benefits  of  the 
Part  581  Bumper  Standard  is  the 
economic  cost  of  the  damage  avoided  by 
use  of  a  bumper  designed  to  provide 
protection  at  a  higher  impact  speed.  In 
the  agency's  FRIA,  this  cost  was 
determined  for  each  alternative 
standard  by  computing  the  cost  of 
repaired  damage  and  unrepaired 
damage.  The  cost  of  damage  was 
computed  by  first  using  the  results  of 
vehicle  owner  surveys  and  insurance 
company  claim  files  to  estimate  the 
frequency  of  damage  to  bumper  systems. 
This  figure  was  then  analyzed  in  terms 
of  the  projected  effectiveness  of  that 
bumper  system  in  preventing  damage,  as 
estimated  fitjm  insurance  records  and 
by  use  of  engineering  judgment. 

Reduced  levels  of  savings 
representing  the  value  of  damage  which 
the  vehicle  owner  decides  not  to  have 
repaired  were  determined  by  first 
estimating  the  repair  costs  for 
unrepaired  damage  described  by  car 
owners.  NHTSA  then  reduced  the  repair 
cost  by  a  range  of  values  to  reflect  the 
fact  that  the  damage  was  not  repaired, 
the  effect  of  vehicle  age  on  the  value  of 
that  damage,  and  the  absence  of  any 
out-of-pocket  expenses  incurred  by  the 
car  owner. 

The  agency's  calculation  of  benefits 
also  took  into  account  insurance  cost 
savings  beyond  the  value  of  the  damage 
avoided  by  the  bumper  system,  i.e., 
through  savings  in  administrative 
expense.  Savings  in  consumer  time  and 
inconvenience  resulting  from  damage 
avoidance  at  various  levels  of  bumper 
damage  resistance  were  also  considered 
as  benefits  of  bumper  regulation.  Such 
savings  include  the  value  of  time  saved 
at  the  scene  of  a  low  speed  accident, 
reduced  time  and  expense  in  obtaining 
repair  estimates,  and  savings  in  the 
avoided  cost  of  obtaining  alternative 
transportation  while  collision  damage  is 
repaired.  Finally,  although  not  subject  to 
quantification  in  the  agency's  economic 
analysis,  the  agency  considered  the 
possible  beneficial  or  adverse  effects  of 
bumper  requirements  on  vehicle  safety. 

A  very  important  cost  impact  of 
bumper  regulation  is  the  increase  in  new 
car  prices  attributable  to  the  use  of 
bumper  systems  providing  greater  levels 
of  damage  resistance.  This  cost  consists 
of  the  cost  of  the  bumper  system  itself 
and  the  cost  of  upgrading  other  vehicle 
components  to  support  the  additional 
weight  of  more  damage  resistant 
systems  (i.e.,  the  cost  of  secondary 
weight).  The  FRIA  examines  the 
changes  in  such  costs  that  would  result 
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from  adopting  test  speeds  below  those 
in  the  current  standard.  The  costs  used 
in  the  agency's  FRIA  represeat  the 
marginal  change.in  costs  resulting  from 
changing  from  the  current  tnunper 
standard  to  an  alternative  standard 
requiring  lower  levels  of  bumper 
performance.  Costs  are  calculated  in 
terms  of  actual  cost  to  the  consumer. 
Finance  charges  associated  with  that 
portion  of  the  vehicle  purchase  price 
attributable  to  the  bumper  are 
considered  and  taken  into  account  as 
appropriate. 

In  addition  to  the  effect  on  the  initial 
cost  of  piu-chasing  a  car,  the  added 
operating  cost  of  driving  a  car  with  a 
heavier  bumper  system  has  been 
considered.  The  agency  has  estimated 
the  additional  fuel  costs  incurred  in 
carrying  the  extra  primary  and 
secondary  weight  associated  with 
bumper  systems  providing  greater  levels 
of  damage  resistance  performance. 
Costs  and  benefits  to  be  accrued  in  the 
future  have  been  discounted  to  reflect 
their  value  in  current  dollars.  Results  of 
the  FRIA  have  been  stated  in  terms  of 
positive  or  negative  net  benefits  for  the 
various  alternative  standards,  as 
compared  to  the  costs  and  benefits  of 
the  current  5.0-mph/5.0-mph  standard. 
See  chapters  X  and  XI  of  the  FRIA. 

In  the  agency's  analysis,  several 
factual  issues  are  of  particular 
importance,  and  the  data  and  opinion 
evidence  relied  upon  by  the  agency  are 
summarized  in  greater  detail  below. 

Frequency  of  bumper-related 
collisions.  As  noted  above,  benefits 
derived  from  the  damage  avoidance 
properties  of  bumpers  are  computed  by 
estimating  first  the  frequency  of  bumper- 
related  collisions,  and  then  the  ability  of 
the  bumper  system  to  protect  the  car  in 
those  collisions.  LeVels  of  protection 
thus  computed  yield  benefits  in  terms  of 
the  costs  which  would  otherwise  have 
been  incurred  in  connection  with  the 
avoided  damage. 

In  1970.  the  Ford  Motor  Company 
conducted  a  survey  of  actual  observed 
damage  to  Ford  cars  in  parking  lots. 
Based  on  that  survey,  earlier  NHTSA 
analyses  estimated  that  the  average  car 
experienced  3.63  low-speed  collisions 
involving  its  bumpers  during  its  lifetime. 

In  the  nUA,  the  agency  estimated  the 
frequency  of  unreported,  low  speed 
collisions  at  a  lower  number,  based  on 
the  results  of  a  telephone  survey  of 
principal  operators  of  cars.  That  survey 
was  conducted  for  NHTSA,by  Westat. 
Inc. 

The  agency's  October  1981  NPRM 
specifically  requested  that  commenters 
address  the  issue  of  the  best  method  of 
estimating  such  low  speed  collision 
frequency,  Responding  cqmiOQnters 


disagreed  on  the  relative  merits  of  the 
cited  dainage  frequency  estimates. 
While  car  manufacturers  argued  for  the 
use  of  figures  derived  from  Uie  Westat 
study,  insurers  generally  favored  higher 
estimates.  Commenters  addressing  this 
issue  generally  expressed  the  view  that 
the  actual  figure  for  low  speed  collision 
frequency  would  be  somewhere  below 
the  figure  of  3.63  lifetime  impacts 
estimated  from  the  parking  lot  surveys 
by  Ford. 

The  agency  agrees  with  commenters 
that  the  Ford  survey  is  inadequate  for 
use  in  the  current  context  by  virtue  of 
various  factors,  including  its 
concentration  on  urban  areas.  The 
agency  believes  that  the  Westat  survey, 
and  the  comments  to  the  record  by 
interested  parties  represent  superior, 
and  the  best  available,  data  on  low- 
speed  accident  frequency.  They  have 
been  considered  in  the  computation  of 
this  factor.  NHTSA  has  considered  the 
possible  use  of  crash  recorders  on  cars 
to  assess  accident  frequency,  but  finds 
that  this  approach  would  be 
prohibitively  expensive  and  not 
technically  feasible  at  this  time.  For 
these  reasons,  the  FRIA  incorporates  a 
range  of  values  for  low  speed  accident 
frequency,  using  as  the  bounds  of  the 
range  the  highest  estimate  provided  in 
the  conunents  and  the  lower  estimate 
derived  from  the  Westat  survey  data. 

Bumper  system  effectiveness.  On  the 
question  of  the  effectiveness  of  bumper 
systems  designed  to  provide  protection 
at  differing  impact  speeds,  estimates 
used  in  the  PRIA  were  based  on 
comparisons  by  agency  experts  between 
the  performance  of  cars  with  Part  581 
bumpers  and  with  pre-standard  cars. 
The  agency  was  able  in  the  PRIA  to 
make  extensive  use  of  field  data  to 
determine  the  effectiveness  of  bumpers 
designed  to  provide  protection  In  5.0- 
mph  impacts.  NHTSA  was  able  also  to 
supplement  insurance  industry  data  on 
reported  accidents  with  Westat  survey 
data  on  damage  incurred  in  unreported 
accidents. 

However,  no  similar  data  on  the 
effectiveness  of  bumpers  designed  to 
provide  protection  at  other  impact 
speeds  exists.  As  a  result,  the  agency 
was  forced  to  rely  in  its  PRIA  on  data 
concerning  MY  1973  rear  bumpers  for  its 
estimates  of  2.5-mph  bumper 
effectiveness.  These  were  the  only 
bumpers  ever  sold  in  this  country  which 
were  required  to  provide  2.5-mph 
protection.  As  an  alternative  and  cross- 
check, the  agency  also  considered  in  the 
PRIA  estimates  which  had  been 
developed  for  use  in  the  June  1979  Final 
Assessment  of  the  Bumper  Standard, 
and  which  were  based  on  engineering 
judgment  of  the  agency's  experts 


regarding  the  relative  effectiveness  of 
various  bumper  systems.  The  use  of 
these  estimates  was  supported  by  the 
insurance  industry  in  its  review  of  the 
1979  Assessment 

Using  this  methodology,  the  agency 
estimated  that  2.5-mph  bumpers  woidd 
achieve  67  percent  of  the  effectiveness 
of  5.0-mph  bumpers  in  low  speed 
collisions.  That  is,  2.5-mph  bumpers 
would  be  two-thirds  as  effective  in 
preventing  damage  as  5.0-mph  bumpers 
would  be. 

Car  and  insivance  industry 
commenters  joined  in  arguing  the 
unreliability  of  estimates  based  on  the 
performance  experience  of  MY  1973  rear 
bumpers.  They  stressed  the  lack  of 
comparability  between  these  eariy 
bumpers  and  the  2.5-mph  bumper 
systems  which  would  be  produced 
today,  citing  the  absence  of  any  uniform 
height  requirement  for  MY  1973 
bumpers,  the  actual  similarity  of  MY 
1973  bumpers  to  unregulated  bumpers  of 
prior  years,  the  increased  uniformity 
among  bumper  designs  in  the  present 
vehicle  fleet  and  other  factors  related  to 
the  vehicle  fleet  mix.  NHTSA  agrees 
with  commenters  that  data  on  MY  1973 
rear  bumpers  fails  to  provide  an 
accurate  approximation  of  current  2.5- 
mph  designs.  NHTSA  has  concluded 
therefore  that  the  methodology 
employing  MY  1973  rear  bumper  data 
should  not  be  used  in  estimating  current 
levels  of  bumper  effectiveness. 

NHTSA  has  considered  relying  upon 
European  data  relating  to  the 
performance  experience  of  bumpers 
designed  in  compliance  with  ECE 
ReguJation  No.  42  to  assess  the 
effectiveness  of  2.5-mph  bumpers  but 
has  concluded  that  adequate  data  of 
that  type  are  not  available.  Although 
alternatives  data  sources  were 
specifically  sought  in  NHTSA's  October 
1981  NPRM,  no  field  data  on  the 
effectiveness  of  alternative  systems  in 
other  countries  were  introduced  into  the 
record  by  commenters.  Moreover, 
European  bumpers  are  required  to  be 
designed  to  meet  a  safety  standard  only, 
and  are  tested  under  different 
procedures  than  American  bumpers. 
Finally,  differences  in  fleet  composition 
and  average  vehicle  weight  as  well  as 
the  greater  frequency  of  urban  driving  in 
Europe,  would  limit  the  relevance  of 
data  based  on  vehicles  in  use  abroad  to 
predicted  vehicle  experience  in 
American  driving  conditions. 

Insurance  industry  commenters 
presented  to  the  record  data  on  certain 
laboratory  tests  undertaken  on 
production  vehicles  alleged  to  have  been 
equipped  with  2.5-mph  bumpers,  i.e^ 
pickup  trucks  and  multipurpose 
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passenger  vehicles  not  subject  to  the 
Part  581  requirementa.  NHTSA  has 
concluded,  based  on  the  evidence  in  the 
record,  that  the  damage  levels  reported 
in  the  insurance  industry  tests  are  not 
sufficiently  relevant  to  predict  2.5-mph 
bumper  performance.  The  tests  reported 
upon  were  of  limited  scope,  and  no  data 
have  been  introduced  or  are  known  to 
the  agency  from  which  to  conclude  that 
the  bumper  systems  tested  were 
designed  to,  or  would  in  fact  comply 
with  the  Part  581  requirements  in  2.5- 
mph  barrier  and  pendulum  impacts. 
Moreover,  a  conunenter  from  the  auto 
industry  pointed  out  an  instance  in 
which  the  insurance  claim  frequency  for 
a  car  equipped  with  a  Part  581  bumper 
was  actually  higher  than  for  its 
counterpart  the  four-wheel  drive, 
multipurpose  passenger  vehicle  version 
which  was  equipped  with  an 
unregulated  bumper.  The  agency  has 
therefore  concluded  that  estimates 
based  on  extrapolation  from  field  data 
better  account  foriactors  such  as  crash 
angle,  impact  speed  frequency  of 
occurrence  and  vehicle  fleet  mix.  Thus, 
NHTSA  makes  use  in  the  FRIA  of  the  67 
percent  effectiveness  figure  employed  in 
the  1979  Assessment  but  now  applies 
this  factor  to  the  superior  lifetime 
damage  estimates  derived  from  the  1981 
Evaluation. 

Primary  bumper  costs  and  weight 
With  respect  to  the  increase  in  costs 
associated  with  bumper  systems 
providing  greater  levels  of  damage 
protection,  many  motor  vehicle 
manufacturers  submitted  previousty 
unavailable  estimates  of  the  cost  and 
weight  penalties  associated  with 
providing  bumpers  meeting  current  5.00- 
mph  performance  requirements,  as 
compared  with  the  cost  of  complying 
with  a  2.5-mph.  Phase  I  requirement  or 
with  the  ECE  Regulation  No.  42  bumper 
requirement 

The  agency  estimates  in  the  FRIA  that 
the  primary  cost  differences  between 
5.0-mph  and  2.5-mph  Phase  U  bumper 
systems  can  be  best  expresaed  as  a 
range  from  $18  to  $35.  The 
corresponding  range  of  weight 
differences  is  estimated  to  be  from  15  to 
33  pounds.  The  $18  to  $35  and  15  to  33 
pound  ranges  are  based  on  estimates 
submitted  to  NI-TTSA  by  the 
manufacturers  and  reflect  the  range  of 
representative  cost  and  weight  savings 
estimates  submitted 

In  their  submissions  to  the  rulemaking 
docket,  the  manufacturers  generally  did 
not  identify  all  changes  in  design  or 
components  that  would  take  place  if  the 
bumper  standard  were  reduced  to  2.5 
mph/2.S  mph.  Certain  changes  were 
specifically  noted,  however. 


Manufacturers  stated  that  such  a 
reduction  would  allow  the  removal  of 
self-restoring,  heavy  duty  energy 
absorbers  and  noted  that  they  would 
probably  make  that  change.  Some 
manufacturers  also  identified  reducing 
face  hai  thickness  and  removing  some 
reinforcements  as  being  among  the 
changes  possible  if  the  standard  were 
reduced. 

Although  the  estimates  of  cost  and 
weight  for  2.5-mph  bumper  systems 
included  in  the  FRIA  generally  agree 
with  current  estimates  of  representative 
manufacturers,  and  are  consistent  with 
those  confidential  submissions  made  in 
response  to  the  1979  advance  notice  of 
proposed  rulemaking,  other  independent 
estimates  have  been  generated  which 
indicate  that  even  greater  weight 
reductions  are  possible  if  the  Part  581 
bumper  standard  were  reduced  to  2.5 
mph/2.5  mph.  For  example,  the  1979 
Final  Assessment  dted  a  weight 
reduction  estimate  of  43  pounds 
developed  by  a  design  engineer  under 
contract  with  NHTSA.  Since  the  43 
pound  figure  was  developed  in  reference 
to  cars  averaging  3,330  pounds  in 
weight  the  appropriate  value  applicable 
to  the  lighter  average  car  produced 
today  would  be  less.  Assuming  the 
weight  loss  in  primary  bumper  weight 
would  be  proportional  to  total  vehicle 
weight  the  appropriate  figure  for 
today's  cars  would  be  approximately 
36-37  pounds.  Notwithstanding  the 
higher  value  thus  represented  the  upper 
range  set  forth  in  the  FRIA  is  33  pounds. 
If  the  higher  figures  of  36-37  pounds 
were  used,  die  weight  and  cost 
differential  between  5i)-mph  and  2.5- 
mph  bumpers,  and  thus  the  benefits  of 
the  lower  impact  speed,  would  be  even 
greater. 

In  addition,  other  independent  cost 
studies  submitted  as  evidence  in  the 
record  indicate  that  the  actual  costs  for 
all  manufacturers  of  components  such 
as  energy  absorbers  may  in  fact  be 
higher  than  cost  estimates  by  the  car 
manufacturers  who  submitted  data  on 
this  point  See,  for  example.  Docket  No. 
81-07  Notice  t  No.  006.  If  the  cost 
avoided  by  removing  such  energy 
absorbers  from  a  car  were  as  high  as 
$48,  instead  of  the  $20  estimated  in 
confidential  submissions  responding  to 
the  1979  advance  notice  of  proposed 
rulemaking  (as  updated  to  reflect  the 
weight  of  current  cars),  the  additional 
cost  savings  of  reduAng  the  part  581 
standard  to  2.5  mph/2.5  mph  would  be 
increased  by  $28,  thereby  enhancing  the 
cost  reduction  attributable  to  that 
alternative.  In  this  case,  although  the 
result  may  be  to  underestimate  the 
benefit  of  the  lower  standard,  the 


agency  has  chosen  to  use  in  the  FRIA 
the  lower  cost  and  weight  estimates 
submitted  by  the  manufacturers  who 
conunented  in  response*  to  the  NPRM, 
since  such  lower  values  produce  benefit 
calculations  less  favorable  to  the 
regulatory  result  urged  by  the  car 
manufacturers  involved. 

Secondary  weight  and  cost.  On  the 
subject  of  secondary  weight,  NHTSA 
relied  in  its  PRIA  on  methodologies 
developed  by  the  transportation 
Systems  Center  (TSC)  of  Cambridge, 
Massachusetts,  and  General  Motors. 
The  TSC  methodology  assumes  that,  in 
the  case  of  vehicles  with  unitized 
bodies,  the  vehicle  body  will  not  be 
affected  by  changes  in  bumper  weight. 
This  methodology  results  in  a  secondary 
weight  factor  of  .5;  that  is.  one  half 
pound  of  secondary  weight  will  be 
added  to  the  rest  of  the  vehicle  for  each 
pound  of  added  bumper  weight  The 
General  Motors  methodology,  based  on 
actual  component  weights  of  MY  1974 
General  Motors  products,  assumes  that 
all  the  weight  of  a  unitized  vehicle  body 
is  affected  by  secondary  weight.  This 
methodology  results  in  a  secondary 
weight  {actor  of  about  1.0. 

The  agency  has  concluded  based  on 
all  comments  received,  that  the 
assumptions  of  the  TSC  methodology 
concerning  vehicles  with  unitized  bodies 
are  extreme.  One  manufacturer 
submitted  an  estimate  of  secondary 
weight  based  on  its  analysis  of  its  most 
efficient  new  car  designs.  That  analysis 
indicates  a  secondary  weight  factor  of 
0.7  (Le..  seven-tenths  of  a  pound  added 
for  each  pound  of  added  bumper  system 
weight).  Since  all  of  these  were  new 
designs  for  which  secondary  weight 
factors  may  be  lower  than  for  the  fleet 
as  a  whole,  the  agency  considers  that 
this  estimate  most  likely  represents  the 
lower  bound  of  secondary  weight 
factors  in  the  current  vehicle  fleet. 
Older,  existing  production  car  designs, 
which  would  also  be  affected  by  a 
reduced  standard  would  be  likely  to 
have  a  secondary  weight  factor  of  1.0  or 
higher.  The  agency  has  concluded  that 
there  is  no  adequate  basis  to  establish  a 
higher  value  than  that  based  upon 
actual  component  weight  analysis,  and 
accordingly  the  agency  makes  use  of 
both  the  .7  and  1.0  factors  in  the  FRIA. 

Only  two  commenters  addressed  the 
issue  of  the  cost  of  secondary  weight 
Both  commenters  suggested  that 
NHTSA's  estimate  of  $.72  per  pound  in 
the  PRLA  represents  the  lower  bound  of 
possible  secondary  weight  costs,  since  it 
was  based  only  on  the  cost  per  poimd  of 
structural  components  and  did  not 
include  cost  affects  on  weight 
dependent  subsystems  such  as  tires  and 
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brake  linings.  However,  the  agency 
believes  that  while  changes  such  as 
upgrading  brake  linings  or  maiginally 
increasing  tire  size  to  accommodate 
increased  bumper  weight  will 
undoubtedly  occur  to  some  extent,  they 
are  impossible  to  quantify  in  terms  of 
dollar  costs  on  the  record  before  the 
agency.  Thus,  the  agency  continues  to 
use  only  the  cost  of  major  structural 
materials  such  as  cold-rolled  steel  and 
aluminum  to  reflect  secondary  weight 
cost  more  conservatively.  Because  of  an 
error  discovered  by  the  agency  in  its 
original  computation  of  the  markup 
factor  used  in  the  PRIA,  the  agency  has 
now  corrected  the  cost  of  secondary 
weight  and  uses  $.60  per  pound  in  the 
FRIA. 

Use  of  consumer  costs  instead  of 
manufacturer  variable  costs.  In 
calculating  for  the  FRIA  the  cost  savings 
available  from  modified  bumper 
requirements,  NHTSA  considered 
manufacturers'  variable  cost  savings, 
but  not  reductions  attributable  to 
savings  on  dealer  markup,  which 
represent  some  additional  potential 
consumer  savings.  Several  motor  vehicle 
manufacturers  endorsed  NHTSA's 
inclusion  of  variable  cost  savings  in  its 
analysis  and  projected  savings  of  10  to 
30  percent  resulting  from  reducing  the 
Bumper  Standard  impact  speed  level  to 
2.5  mph.  However,  the  manufactiu^rs 
also  commented  that  consumer  cost 
(which  includes  dealer  markup),  rather 
than  variable  cost,  is  a  more  realistic 
determinant  of  the  cost  of  bumper 
regulation. 

The  agency  believes  that  use  of 
consumer  costs  is  more  consistent  with 
the  requirements  of  the  Act.  Using  the 
newly  submitted  cost  savings  estimates 
supplied  by  the  auto  manufacturers,  and 
the  agency's  independent  analysis  of  the 
reasonableness  of  these  estimates  based 
on  the  use  of  teardown  studies,  NHTSA 
stated  cost  savings  in  terms  of  consumer 
costs  in  its  FRIA.  The  FRIA  employs  a 
sensitivity  analysis  to  assess  the  effect 
on  consumer  prices  of  various  possible 
bumper  standard  alternatives. 

Finance  charges.  In  its  PRIA,  NHTSA 
added  the  cost  of  new  car  finance 
charges  to  the  cost  of  current  bumper 
systems.  While  several  auto  industry 
sources  saw  no  difficjlty  with 
consideration  of  finance  changes  from 
the  standpoint  of  economic  theory, 
certain  representatives  of  the  auto  and 
insurance  industries  noted  that  the 
principal  of  a  car  loan,  in  addition  to  the 
interest,  shoidd  have  been  discounted  to 
estimate  true  consumer  savings.  The 
agency  agrees  that  the  approach  used  in 
the  PRIA  overstated  consumer  savings 
because  of  the  failure  to  discount  the 


loan  principal  also.  In  estimating  new 
car  costs  in  the  FRIA,  the  agency  has 
discounted  both  the  principal  and  the 
interest  of  new  car  loans. 

Percentage  of  new  car  purchases 
which  are  financed.  One  commenter 
aigued  that  the  agency  overestimated 
the  percentage  of  vehicle  purchases 
which  are  financed,  and  the  duration  of 
the  financing  obtained.  However,  the 
agency's  figiu«s  on  loan  duration  and 
percentage  of  new  car  sales  financed 
are  based  on  the  latest  available 
information  from  the  Federal  Reserve 
Board.  The  commenter  based  its 
alternate  suggested  percentage  figure  on 
data  which  included  used  car  sales, 
which  are  less  frequently  financed. 
Moreover,  to  the  extent  that  a  small 
percentage  of  new  car  sales  are  not 
financed  through  consumer  credit  e.g., 
fieet  sales,  these  sales  are  nonetheless 
commonly  financed  through  business 
borrowing  at  an  even  higher  interest 
rate.  Thus,  the  agency  has  not  changed 
its  analysis  in  response  to  this  comment. 

Retooling  costs.  Comments  by  one 
domestic  manufacturer  at  NHTSA's 
public  meeting  oni)umper8  indicated 
that  that  company  would  incur  a  one 
time  retooling  cost  of  one  million  dollars 
if  the  present  bumper  standard  were 
amended  to  reduce  the  test  impact 
speed.  Another  major  domestic 
manufacturer  contended  that  this  cost  is 
irrelevant  because,  if  it  were  not 
economically  favorable  to 
manufactiu^rs  to  retool,  such  expenses 
would  not  be  incurred.  The  agency  has 
concluded  that  in  computing  overall 
societal  costs  of  the  regulation,  this 
expense  is  relevant  and  should  be 
considered.  However,  retooling  costs 
have  already  been  included  in  the 
agency's  estimates  of  new  car  cost  and 
thus  are  not  addressed  as  a  separate 
item  in  the  FRIA. 

Fuel  consumption.  In  addition  to  the 
initial  expense  of  purchasing  a  bumper 
system  providing  increased  damage 
resistance  performance,  more  stringent 
bumper  standards  which  require  heavier 
systems  increase  vehicle  operating 
expenses.  The  added  weight  of  the 
bumpers  causes  an  increase  in  fuel 
consumptioa  As  discussed  above, 
projected  weight  savings  from  reduction 
of  the  bumper  standard  test  impact 
speed  to  2.5  mph  would  be  significant, 
even  for  smaller  cars.  In  its  PRIA, 
NHTSA  estimated  that  each  additional 
pound  of  weight  adds  1.1  gallons  to  the 
lifetime  fuel  consumption  of  a  passenger 
vehicle.  Some  commenters  accepted  this 
fuel  penalty  figure  as  a  reasonable 
approximation.  One  manufacturer 
advocated  use  of  a  higher  figiu-e. 
However,  the  source  of  the  1.1  gallon 


estimate,  a  major  domestic  auto  - 
manufacturer,  revised  its  estimate 
downward  to  1.0  gallons  per  pound, 
based  on  testing  and  simulation  studies 
on  new.  lighter  weight  cars.  The  agency 
is  using  this  revised  lower  figure  to  be 
conservative  in  its  estimates  of  benefits 
associated  with  the  proposed 
alternatives  to  the  current  5.0-mph 
standard. 

NHTSA  in  its  PRIA  used  a  projected 
1982  fuel  cost  in  1981  dollars  of  $1.60  per 
gallon  in  calculating  the  cost  of  the  fuel 
consumed  in  carrying  additional  bumper 
weight,  with  small  additional  real  price 
increases  (in  terms  of  1981  dollars)  in 
subsequent  years.  TTie  four  major 
domestic  automakers  concurred  in  the 
use  of  this  figure  in  comments  on  the 
notice  of  proposed  rulemaking. 
However,  figures  in  the  latest 
Depeirtment  of  Energy  (DOE)  and  Data 
Resources,  Inc.  (DRI)  forecasts  suggest 
that  an  estimate  of  $i.28  per  gallon  more 
accurately  reflects  ciurent  pricing 
trends.  Accordingly,  the  agency  has 
used  this  figure  as  the  1982  average 
price  in  the  FRIA. 

Discount  rate.  For  purposes  of  its 
PRIA.  NHTSA  used  a  discount  rate  of  10 
percent  in  assessing  the  current  value  of 
future  costs  and  benefits.  This  rate  has 
been  established  by  the  Office  of 
Management  and  Budget  for  use  in 
Government  analyses.  Since,  however,  it 
is  arguable  that  a  statutory  mandate  to 
consider  actual  costs  and  benefits 
would  require  the  agency  to  at  least 
analyze  the  actual  discount  rate  as  well 
in  reaching  its  conclusions,  such  an 
analysis  was  undertaken.  See  Table  m- 
6  of  the  FRIA.  Although  one  commenter 
suggested  a  lower  figure,  NHTSA  has 
concluded  that  given  the  insensitivity  of 
net  benefits  to  changes  in  the  discount 
rate,  the  10  percent  rate  is  appropriate  at 
this  time.  This  figure  represents  a 
compromise  between  competing  schools 
of  thought  as  defined  in  economic 
literature,  and  has  been  used  in  past 
agency  regulatory  analyses.  Its 
continued  use  facihtates  the  comparison 
of  costs  and  benefits  of  different 
regulatory  actions.  Thus,  the  10  percent 
figiu«  has  been  retained  as  the  basis  for 
the  discount  rate  used  throughout  the 
FRIA.  in  estimating  the  ciurent  value  of 
both  costs  and  benefits. 

Lifetime  distribution  of  accident 
frequency.  NHTSA  based  its  discounting 
in  the  PRIA  on  the  assumption  that 
accident  frequency  is  distributed  over  a 
vehicle's  lifetime,  in  proportion  to  the 
number  of  miles  traveled  each  year  by 
the  vehicle.  Car  manufacturers  differed 
on  the  validity  of  this  assumption,  with 
some  contending  that  accident  rates  are 
higher  for  older  vehicles.  If  this  were 
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true,  then  the  net  beneHts  of  reducing 
the  bumper  standard  would  be  even 
greater  than  estimated  by  the  agency  in 
the  FRIA,  However,  NHTSA  has 
concluded  that  the  evidence  presented 
on  actual  distribution  of  accidents  over 
vehicle  lifetime  is  not  suffidenUy 
reliable  to  attempt  more  specific  yearly 
estimates,  because,  among  other  things, 
it  includes  both  high  and  low  speed 
accidents  and  the  correlation  between 
these  types  of  accidents  has  not  been 
established.  Thus,  the  agency  continues 
to  use  its  original  assumption  on  this 
point 

Effect  of  non-bumper  related  design 
changes  on  repair  costs.  A  member  of 
the  insurance  industry  contended  that 
not  all  increases  in  damage-per-claim 
figures  occurring  since  implementation 
of  the  bumper  standard  should  be 
attributed  to  the  standard.  According  to 
that  conunenter,  new  components,  such 
as  rectangular  headlamps  and  one-piece 
plastic  front-end  panels,  which  have 
come  into  use  since  implementation  of 
Federal  bumper  standards,  have  added 
to  damage-per-claim  figures  used  by 
NHTSA  to  assess  the  effect  of  the 
bumper  standard.  Commenters  made  no 
showing  regarding  the  costs  of  the 
various  front  end  components,  the 
extent  of  their  use  in  given  model  years, 
or  the  firequency  and  extent  of  their 
damage.  Further,  as  several  auto 
industry  commenters  noted,  the 
increased  complexity  of  the  SJ)-mph 
bumper  system  makes  that  system  more 
expensive  to  repair  or  replace  when 
damaged  in  an  impact  above  its  design 
speed  of  5.0  mph.  Thus,  the  record 
provides  no  objective  basis  for  the 
agency  to  mod^  its  analysis. 

Value  of  unrepaired  damage.  In  the 
PRIA.  NHTSA  valued  the  cost  of 
unrepaired  damage  at  the  full  cost  to 
repair  that  damage.  However,  several 
auto  manufacturers  commented  that 
such  damage  should  be  valued  at  some 
lesser  figure  or  should  not  be  counted  at 
alL  One  manufacturer  placed  the  figure 
at  not  more  than  50  percent  of  the  cost 
to  repair  the  damage.  The  agency's  1979 
Final  Assessment  placed  the  figure  at  75 
percent  NHTSA  has  concluded  that 
unrepaired  damage  cleariy  imposes 
some  cost  The  value  of  this  cost 
however,  would  necessarily  vary  with 
the  age  of  the  car,  other  cumulative 
damage,  whether  or  not  bumper-related, 
and  other  factors.  NHTSA  believes  that 
a  range  of  50  to  75  percent  of  the  full 
cost  of  repair  represents  a  reasonable 
balancing  of  competing  considerations 
and  has  used  such  a  range  to 
approximate  the  value  of  imrepaired 
damage  in  the  FRIA. 


One  conunenter  suggested  that 
consumer  tolerance  for  cosmetic  vehicle 
damage  increases,  and  the  vahie  of  such 
damage  should  therefore  decrease,  with 
vehicle  age.  However,  the  agency  has  no 
way  of  assessing  this  effect  and 
therefore  considers  it  too  speculative  to 
include  in  the  FRIA.  Therefore,  the 
agency  has  not  amended  its  calculations 
in  response  to  this  comment 

Current  versus  future  technology. 
Throughout  the  consideration  of  bumjier 
effectiveness,  cost,  and  weight  the 
agency  has  been  faced  with  the 
alternatives  of  relying  on  historical  data 
based  on  the  experience  of  previous 
model  year  vehicles,  or  on  calculations 
based  on  present  or  future  technologies. 
The  difficulty  of  the  choice  is  apparent 
The  former  approach  has  the  advantage 
of  greater  and  supoior  empirical  data, 
but  may  not  fully  account  for  the  most 
recent  advances  in  design  or  materials 
technology.  The  latter  approach  may 
more  fidly  reflect  state  current  and 
future  conditions,  but  the  absence  of  any 
empirical  or  field  data  introduces 
significantly  greater  elements  of 
uncertainty. 

Insurance  industay  and  consumer 
represaitatives  criticized  the  agency's 
analysis  for  relying  on  bumper  designs 
used  in  the  late  IVIttt  instead  of  the 
best  bumper  technology  available  today. 
Theee  oommenters  contended  that  state- 
of-the-art  bumpers  in  use  on  the  latest 
vehicle  models  are  lighter,  more 
efficient  and  cost  less  than  Inmipers  on 
earlier  models  and  are  more 
representative  of  bumpers  which  will  be 
used  in  the  future.  An  insurance     ^ 
industry  representative  and  one 
component  supplier  commented  that 
new  technologies  involving  use  of 
plastics  could  positively  affect  the  net 
benefits  of  5.0-mph  bumpers.  Motor 
vehicle  manufacturers  countered  that 
use  of  a  representative  current  bumper 
system  as  the  basis  for  cost  and  weight 
estimates  is  more  realistic  because  it  is 
more  reflectrve  of  immediate  cost/ 
benefit  impacts  and  because  styling 
considerations  frequentiy  limit  the  use 
of  the  most  efficient  bumper  design 
available. 

The  agency  believes  that  analysis  of 
the  bumper  regulation  should  be  based 
on  real-worid  conditions  and  that  it  is 
imrealistic  to  assume  that  the  most 
advanced  technology  will  be  used  in  all 
cases.  While  the  use  of  alternative 
technologies  could  affect  costs  and 
benefits  if  such  technologies  were 
widely  adopted,  no  evidence  has  been 
presented  that  cost,  etyling,  production 
or  other  constraints  would  permit 
universal  acceptance  of  these  new 
technologies.  More  important  even  if 


designs  more  efficient  in  terms  of  costs 
and  weight  were  chosen  to  represent 
5.0-mph  bumpers  in  the  FRIA,  the  effect 
of  this  change  on  the  FRIA  outcome 
would  be  negated  in  large  part  by  the 
necessary  parallel  assumption  that 
bumper  systems  offering  lower  levels  of 
protection  would  also  be  designed  and 
implemented  at  the  most  efficient  levels 
possible.  Therefore,  NHTSA  has 
concluded  that  projections  of  bumper 
net  benefits  must  continue  to  be  based 
on  data  rriating  to  real  worid  bumper 
systems. 

Insurance  premium  increases.  Many 
comments  submitted  by  insurance 
industry  sources  and  others  noted  that 
insurance  inemiams  would  increase  if 
the  bumper  standard  impact  speed  were 
lowered  from  its  current  levels.  Insurers 
generally  concurred  that  the  level  of 
such  collision  insurance  premium 
increase  would  be  10  percent  if  the 
bumper  standard  test  impact  speed  were 
redutxd  to  2.5  mph.  The  agency  has 
reviewed  in  det^  the  cost  of  increased 
collision  damage  costs  and  the 
increased  administrative  overhead 
burden  that  would  be  incurred.  Based  on 
this  analysis  and  on  the  assumption  that 
only  actual  cost  increases  would  be 
approved  by  state  regulatory  bodies  for 
pass  through  and  recovery  in  the  form  of 
rate  increases  the  agency  can  not  agree 
that  sudi  estimates  are  accurate. 
NHTSA  accounts  for  insurance  cost 
increases  throu^  estimates  in  the  FRIA 
of  increased  ooUision  damage  costs  and 
administrative  overhead. 

Effect  on  insurance  companies, 
bumper  component  suppliers,  and  new 
car  dealers.  The  agency's  October  1961 
notice  of  proposed  rulemcddng  requested 
comments  on  the  effect  whidi 
amendment  of  the  bumper  standard 
would  have  on  the  insurance  industry 
and  bumper  component  suppUers. 
Members  of  these  industries  did  not 
respond  to  this  inquiry,  except  with 
regard  to  the  insurance  premium 
estimates  noted  above.  Motor  vehicle 
manufacturers  addressing  this  point 
generally  concluded  that  effects  on 
related  industries  would  not  be  major. 
Although  one  source  predicted  a 
reduction  in  the  dollar  sales  volume  of 
bumper  component  parts,  increased 
sales  of  replacement  parts  would  tend  to 
offset  to  some  extent  the  lower  per  unit 
cost  of  bumper  replacement  parts. 

One  industry  which  did  claim  a  major 
interest  in  this  proceeding  was  the 
autoDH^ile  retail  sales  industry,  as 
represented  by  the  Nationar  Automobile 
Dealers  Association.  That  organization 
pointed  out  die  devastating  effects  on  its 
membership  of  the  recent  depressed 
automotive  retail  sales  market  and 
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provided  data  indicating  the  effect  on 
car  sales  of  price  increases  similar  in 
magnitude  to  those  resulting  from  the 
Part  581  Bumper  Standard. 

Consumer  time  and  inconvenience. 
Several  commenters  addressed  issues 
relevant  to  the  consideration  by 
NHTSA,  as  mandated  by  the  Act,  of  the 
value  of  consumer  time  and 
inconvenience  related  to  damage 
incurred  in  low  speed  collisions. 
NHTSA's  PRIA  incorporated  a  figure  of 
$26  per  incident  as  the  value  of 
consumer  time  and  inconvenience 
associated  with  assessment  and  repair 
of  low  speed  collision  damage. 
Insurance  industry  and  consumer 
representative  commenters  presented 
results  of  a  survey  conducted  for  that 
industry  by  Opinion  Research 
Corporation  which  seemed  to  suggest 
that  a  much  higher  per  accident  value 
should  be  placed  on  time  and 
inconvenience.  However,  NHTSA  has 
concluded  that  the  results  of  this  survey 
do  not  require  revision  of  the  agency's 
estimates  of  the  value  of  delay  and 
inconvenience. 

Commenters  citing  the  Opinion 
Research  survey  placed  values  of  $150 
to  $200  per  incident  on  the  delay  and 
inconvenience  resulting  irom  low  speed 
accidents,  in  contrast  to  NHTSA's  PRIA 
estimate  of  $26.  However,  review  of  the 
survey  results  suggests  that  these 
estimates  may  include  the  value  of 
repair  costs  to  be  borne  by  consumers, 
i.e.,  the  deductible  amount  of  the 
consumers'  collision  insurance,  usually 
$100,  a  cost  accounted  for  elsewhere  in 
NHTSA's  analysis. 

Also,  the  Opinion  Research  survey 
focused  attention  on  the  delay  and 
inconvenience  involved  in  having 
collision  damage  repaired.  NHTSA's 
estimates  are  based  on  average  time 
loss  for  all  accidents,  including  those  in 
which  damage  was  minimal  and/or  not 
repaired.  Hie  survey  included  questions 
which  could  be  accurately  answered 
only  by  persons  with  detailed 
knowledge  of  the  costs  and  benefits  of 
biunper  systems.  Moreover,  apparent 
biases  in  tome  of  the  survey  questions 
may  have  inflated  survey  respondents' 
estimates  of  the  value  of  damage 
avoidance.  When  the  effect  of  the  above 
noted  factors  is  accounted  for,  the 
insurance  industry  cmd  consumer 
representative  coounenters'  estimates 
and  the  NHTSA  estimate  do  not  differ 
greatly. 

Some  automobile  industry  and 
consumer  representatives  commented 
that  the  agency's  estimate  of  $10  per 
incident  for  the  cost  of  alternate 
transportation  while  low  speed  collision 
damage  is  repaired  may  be  too  low.  A 
consumer  organization  commented  that 


the  agency  underestimated  the  time  lost 
at  the  scene  of  an  accident  and  in 
obtaining  repair  estimates.  It  suggested 
that  NHTSA  had  also  understated  the 
expense  of  being  without  a  car  while 
colUsion  damage  is  repaired.  It  should 
be  noted  that  the  agency's  Analysis 
counts  savings  in  delay  and 
inconvenience  for  all  accidents,  whether 
or  not  damage  is  actually  repaired. 
Since  damage  is  not  always  repaired, 
the  agency's  figures  translate  into  a 
higher  per  accident  savings  for  those 
accidents  where  repairs  are  actually 
made.  Nevertheless,  after  consideration 
of  the  comments  on  these  issues,  the 
agency  has  now  used,  and  has 
performed  a  sensitivity  analysis  using,  a 
range  of  costs  for  time  and 
inconvenience  of  $26  to  $50  in  the  FRIA. 

Safety  issues.  Insurance  industry  and 
other  commenters  expressed  concern 
that  reduction  of  the  test  impact  speed 
requirements  of  the  standard  would 
pose  a  risk  to  vehicle  safety  due  to 
increased  damage  to  safety  relatefi 
components.  As  evidence  of  the  safety 
impact  of  bumper  regulation,  one 
insurance  industry  conunenter  cited  a 
study  in  which  it  examined  accident 
claims  involving  rear  impacts  to  MY 
1973  and  1974  vehicles.  According  to  this 
commenter,  the  results  of  this  study 
indicate  reductions  in  trunk  hd  and 
taillamp  damage  on  certain  models 
when  the  bumper  standard  for  rear 
bumpers  was  upgraded  in  MY  1974.  This 
commenter  also  noted  reductions  in 
trunk  lid,  trunk  latch  and  tailpipe 
damage  on  some  models  in  data  from 
NHTSA's  driver  survey,  although  the 
commenter  concluded  that  the  survey 
was  of  such  limited  scope  as  to  preclude 
the  drawing  of  significant  conclusions. 
The  commenter  asserted  that 
components  of  the  type  protected  by  the 
Bumper  Standard  do  affect  safety  in 
that,  even  if  their  malfunction  does  not 
actually  cause  an  accident  it  increases 
the  risk  to  occupants  once  an  accident 
occurs,  e.g.,  through  leaking  fuel  from  a 
damaged  fuel  system. 

Several  auto  industry  sources 
commented  that  current  bumper 
requirements  do  not  provide  significant 
safety  benefits.  One  major  domestic 
manufactuirer  cited  studies  conducted  by 
Westat  and  Indiana  University's 
Institute  for  Research  in  Public  Safety 
(Docket  No.  73-19,  NoUce  27.  No.  041)  in 
support  of  its  assertion  that  only  one 
percent  of  accidents  are  caused  by 
safety  component  malfunctions  which 
could  have  resulted  from  low  speed 
collision  damage.  This  commenter 
contended,  moreover,  that  the  nature  of 
these  malfunctions  (e.g.,  lamps  not 
working]  does  not  permit  the  inference 
that  even  this  low  incidence  of 


contribution  to  accident  causation  is 
attributable  to  collisions,  but  is  instead 
more  commonly  experienced  as  a  result 
of  maintenance  neglect  (e.g.,  failure  to 
replace  burned-out  bulb«).  As  a  result, 
the  commenter  argues  that  low  speed 
collision  damage  is  a  minuscule  factor  in 
motor  vehilce  safety.  Another  major 
manufacturer  also  commented  that  the 
bumper  standard's  connection  to  safety 
is  tenuous,  and  that  there  is  no  evidence 
that  safety  would  be  compromised  by 
amendment  of  the  bumper  standard 
requirements.  Other  automakers 
commented  that  a  2.5-mph  bumper 
standard  would  be  adequate  in  any 
event  to  protect  vehicle  safety 
components. 

Other  commenters  asserted  that  5.0- 
mph  bumper  requirements  may  in  fact 
have  a  net  adverse  effect  on  vehicle 
safety.  An  auto  industry  trade 
association  commented  that  the  extra 
weight  and  rigidity  of  more  damage 
resistant  bumpers  could  adversely  affect 
crash  deformation  characteristics  and 
rates  of  crush  and  energy  absorption  so 
as  to  reduce  potential  levels  of  occupant 
protection  in  higher  speed  coUisions. 
Another  auto  industry  commenter 
argued  that  while  5.0-mph  bumpers  do 
not  contribute  significantly  to  safety 
through  protection  of  safety 
components,  the  added  wei^t  of  those 
bumpers  necessarily  reduces  accident 
avoidance  capability  by  adversely 
affecting  braking  and  cornering 
performance. 

Finally,  die  agency's  own  developing 
research  into  pedestrian  impact 
protection  indicates  a  clear  possibility 
of  conflict  between  affording  enhanced 
safety  protection  in  this  area  and 
increasing  or  even  maintaining  the 
current  bumper  standard. 

After  consideration  of  the  extensive 
discussion  of  this  issue  in  the  record  of 
this  proceeding,  including  the  Indiana 
University  study  referenced  above. 
NHTSA  has  concluded  both  that  no 
safety  based  justification  exists  for  the 
current  5.0-mph  bumper  requirements, 
and  that  relaxation  of  the  impact  speed 
requirements  would  not  compromise 
any  known  safety  consideration.  In  the 
agency's  judgment  a  safety  need  for  5.0- 
mph  bumpers  has  never  been 
demonstrated,  either  before  issuance  of 
the  FMVSS  215  and  Part  581  standards 
or  by  subsequent  experience.  Moreover, 
the  alignment  that  protection  of  safety 
systems  in  low  speed  collisions  is 
important  for  purposes  of  vehicle 
crash  worthiness  as  well  as  crash 
avoidance  is  not  convincing  in  view  of 
the  fact  that  only  Part  581  criterion 
which  contributes  significantly  to 
crashworthiness,  Le.,  the  criterion 
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relating  to  the  fuel  system,  is  now 
protected  much  more  effectively  by 
FMVSS  301. 

NHTSA  has  also  considered  the 
energy  management  consequences  of 
this  action  with  respect  to  compliance 
with  the  applicable  FMVSS 
requirements  relating  to  occupant  crash 
protection  and  fuel  system  integrity. 
Insurance  industry  commenters  noted 
that  the  crash  energy  of  a  2.5-mph 
collision  is  one  quarter  that  of  a  5.0-mph 
collision.  Thus,  it  was  suggested  that  2.5- 
mph  bumpers  would  be  less  effective  in 
managing  crash  energy  than  5.0-mph 
bumpers.  However,  a  number  of  motor 
vehicle  manufacturers  commented  that 
in  the  30.0-mph  barrier  impact  used  to 
determine  compliance  with  various 
crashworthiness  FMVSS,  the  vehicle 
bumper  absorbs  only  a  small  percentage 
of  the  crash  energy,  generally  less  than  5 
percent.  Moreover,  some  manufacturers 
commented  that  reduction  of  the  bimiper 
test  impact  speed  requirements  would 
permit  removal  of  space  consuming  and 
aggressive  energy  absorbers  and  stiff 
frame  rails  which  may  actually  inhibit 
design  of  vehicles  for  efficient  high 
speed  energy  management.  Also, 
reduction  of  bumper  test  impact 
requirements  could  lead  to  reduced 
aggressivity  of  the  impacting  vehicle  in 
side  collisions. 

After  review  of  comments  received, 
NHTSA  has  concluded  that  reduction  of 
bumper  test  impact  requirements  would 
not  have  a  negative  effect  on  high  speed 
crash  energy  management.  The  amount 
of  energy  generated  in  a  5.0-mph  barrier 
impact  is  less  than  three  percent  of  that 
generated  in  a  30.0-mph  barrier  crash. 
The  energy  generated  in  2.5-mph  barrier 
impact  is  one  percent  of  30.0-mph  crash 
energy.  Thus,  although  5.0-mph  bumpers 
may  absorb  more  energy  than  2.5-mph 
bumpers,  the  difference  is  negligible  in  a 
30.0-mph  barrier  impact.  Moreover,  as 
suggested  by  commenters,  the  5.0-mph 
bumper  requirements  may  inhibit 
efficient  vehicle  energy  management 
design.  NHTSA  has  concluded  that  5.0- 
mph  bumpers  make  no  significant 
contribution  to  occupant  crash 
protection  or  to  protection  of  fuel  system 
components  which  may  be  damaged  in 
high  speed  crashes. 

Thus,  the  agency's  action  does  not 
conflict  with  any  existing  safety 
standards. 

Other  Issues 

Accounting  for  vehicle  size  in  testing. 
NHTSA  requested  that  commenters 
consider  whether  the  test  procedure 
adequately  accounts  for  vehicle  size 
differences.  While  some  commenters 
suggested  that  car  size  is  a  factor  in 
damage  resistance,  those  conunenters 


expressing  an  opinion  on  the  issue 
commented  that  the  existing  test 
requirements  adequately  account  for 
these  effects.  Those  requirements  adjust 
test  pendulum  weight  to  the  mass  of  the 
vehicle  tested.  Commenters  also  noted 
that  size  and  weight  differences  among 
cars  are  decreasing  as  downsizing 
progress.  Thus,  change  in  the  test 
procedures  to  account  for  vehicle  size 
differences  does  not  appear  to  be 
warranted. 

Manual  repositioning  of  bumper 
system  components  during  testing. 
Several  commenters  suggested  the 
desirability  of  allowing  manual 
repositioning  of  bumper  or  shielding- 
panel  components  during  testing.  These 
commenters  suggested  that  such  a 
procedure  would  reduce  costs,  increase 
design  flexibility,  promote  the  use  of 
new  technologies,  and  reduce  the 
subjectivity  now  inherent  in  the 
evaluation  of  shielding  panel  damage. 
However,  some  auto  manufacturers  also 
stated  that  eliminating  the  Phase  II 
damage  resistance  requirements  would 
alleviate  much  of  the  need  for  manual 
repositioning.  Since  the  Phase  II  criteria 
are  being  replaced  by  Phase  I  criteria, 
and  manual  repositioning  might 
introduce  uncertainties  into  the  test 
procedure,  the  agency  has  decided  not 
to  permit  mahual  repositioning. 

Bumper  height  On  the  issue  of 
bumper  height,  several  auto 
manufacturers  commented  that  the 
height  requirements  ofihe  standard 
account  for  a  substantial  portion  of  the 
beneHts  of  the  standard.  One  automaker 
referred  to  matching  heights  as  the 
single  most  important  requirement  of  the 
standard.  A  major  insurer,  however, 
contended  that  a  matching  requirement 
associated  with  an  "ineffective"  impact 
speed  of  2.5  mph  would  be  meaningless. 
This  commenter  also  contended  that 
only  49  percent  of  reported  accidents 
are  bumper-to-bumper  accidents. 

Of  course,  a  significant  proportion  of 
reported  accidents  would  be  side 
impacts,  rollovers,  and  single  vehicle 
collisions  rather  than  bumper-to-bumper 
impacts.  Therefore,  it  does  not 
necessarily  follow  that  damage  incurred 
in  non-bumper-to-bumper  accidents  is 
attributable  to  bumper  mismatch. 
Moreover,  unreported  accidents  would 
be  expected  to  include  a  higher 
proportion  of  bumper-to-bumper 
accidents  than  would  reported  accidents 
because  bumper-to-bumper  contact 
would  prevent  significant  damage  in  a 
number  of  cases.  Thus,  a  number  of 
bimiper-to-bumper  accidents  would  not 
appear  in  the  figures  for  reported 
accidents. 

Finally,  the  agency  notes  that  the 
height  of  some  vehicle  structural 


components  may  be  determined  by  the 
height  of  the  bumper.  To  the  degree  that 
uniform  bumper  heights  may  tend  to 
result  in  uniform  side  structural 
members,  additional  levels  of  protection 
may  result  in  side  impact  collisions  from 
matching  of  bumpers  and  frame  rails. 
NHTSA  concludes  that  the  height 
requirement  is  a  useful  component  of  the 
bumper  regulation.  Height 
standardization  is  maintained  under  the 
amendment  announced  in  this  notice. 

One  commenter  advocated  lowering 
the  prescribed  bumper  height  to  less 
than  16  inches,  the  current  low  bound 
for  pendulum  testing.  This  commenter 
contended  that  low  bumpers  would 
optimize  pedestrian  protection 
characteristics,  minimize  aerodynamic 
drag,  and  reduce  injuries  in  side 
impacts.  NHTSA  will  consider  the 
contribution  of  bumper  height  in 
connection  with  ongoing  research  in  the 
areas  of  pedestrian  protection  and  side 
impacts.  However,  until  such  time  as  the 
effects  of  bumper  height  in  these  areas 
can  be  fully  evaluated,  the  very  high 
transition  cost  of  converting  existing 
vehicle  designs  and  the  desirability  of 
consistency  with  bumper  heights  of  the 
existing  vehicle  fleet  makes  it  preferable 
that  the  present  height  requirements  be 
maintained. 

Effective  date.  Some  automobile 
manufacturers  commented  on  the  need 
for  expeditious  action  to  amend  the 
standard.  One  manufacturer  noted  that 
final  action  by  March  1982  would  permit 
bumper  system  modifications  to  be 
made  in  time  for  introduction  of  model 
year  1963  vehicles.  Another  commented 
on  the  long  leadtimes  necessary  for 
introduction  of  product  changes.  Yet 
another  stated  that  an  effective  date  for 
bumper  standard  amendments  in  the 
near  future  would  permit  incorporation 
of  bumper  system  changes  in  a  new 
vehicle  model  currently  in  the  design 
stage.  In  view  of  these  considerations, 
and  because  this  action  relieves  a 
restriction,  NHTSA  has  determined  that 
good  cause  exists  to  make  this 
amendment  effective  June  21, 1982. 

Requirements  for  Analyses 

NHTSA  has  determined  that  this 
proceeding  involves  a  major  rule  within 
the  meaning  of  Section  1,  paragraph 
(b)(1),  of  Executive  Order  12291  in  that  it 
is  likely  to  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
The  agency  estimates  that  current 
bumper  requirements  add  between  $140 
to  $200  to  the  cost  of  a  new  car 
compared  to  the  cost  of  a  car  with 
unregulated  bumpers.  The  reduction  of 
test  impact  speed  requirements  for  each 
of  the  roughly  11  million  vehicles 
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expected  to  be  sold  in  this  country 
annually  is  likely  to  result  in  an  impact 
on  the  economy  far  exceeding  $100 
million.  For  this  same  reason,  this  action 
is  considered  significant  for  purposes  of 
Department  of  Transportation 
procedures  for  internal  review  of 
regulatory  actions.  The  agency's  FRIA 
for  this  action  has  been  placed  in  the 
public  docket.  Copies  may  be  obtained 
by  contacting  the  Docket  Section.  Room 
5108.  National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street,  SW.. 
Washington,  D.C.  20590. 

Pursuant  to  the  Regulatory  Flexibility 
Act,  the  agency  has  considered  in  its 
FRIA  the  impact  of  this  rulemaking 
action  on  small  entities.  The  agency 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  for  this  action. 
The  agency  has  concluded  that  few,  if 
any,  manufacturers  of  motor  vehicles 
and  bumper  components  or  vehicle 
insurers  are  small  entities.  New  car 
dealers  v»rill  not  be  significantly  affected 
because  this  action  is  unlikely  to 
significantly  affect  new  car  sales  levels 
for  individual  dealerships.  To  the  extent 
that  such  sales  may  be  affected,  the 
effect  would  be  positive.  While 
increased  car  collision  damage  repairs 
may  result  from  this  action,  the  impact 
on  individual  repair  shops  is  not 
expected  to  be  significant.  Again,  the 
effect  would  be  positive. 

The  economic  effects  of  this  action  on 
small  organizations  and  governmental 
units  will  generally  be  the  same  as  those 
on  the  general  public.  As  purchasers  of 
new  cars,  these  organizations  and  units 
will  experience  the  same  increase  in  net 
benefits.  While  this  action  could  result 
in  a  minor  increase  in  police  time  spent 
at  the  scene  of  some  low  speed 
accidents,  this  effect  is  not  expected  to 
be  significant. 

In  developing  this  final  rule,  NHTSA 
considered  the  bumper  standard 
promulgated  by  the  International 
Standards  Organization  and  adopted  by 
the  ECE.  However,  the  agency  found 
that  standard  to  be  inappropriate  for  use 
in  this  country  since  it  does  not 
adequately  deal  with  consumer  cost 
savings  considerations  as  required  by 
the  Act 

NHTSA  has  prepared  an 
Environmental  Assessment  of  the  likely 
environmental  consequences  of  this 
proposal.  This  Assessment  has  been 
placed  in  the  public  rulemaking  docket 
(Docket  73-19;  Notice  27,  No.  004).  Based 
on  this  Assessment,  the  agency  has 
concluded  that  this  action  will  not  have 
a  significant  effect  on  the  human 
environment  and  that,  for  this  reason,  an 


Environmental  Impact  Statement  will 
not  be  prepared  for  this  action. 

List  of  Subjects  in  49  CFR  Part  581 

Motor  vehicle  safety,  Motor  vehicles. 
National  Highway  Traffic  Safety 
Administration. 

PART  581— BUMPER  STANDARD 

In  consideration  of  the  foregoing,  49 
CFR  Part  581,  is  amended  as  follows: 

S  581.5    [AmendMll 

1.  Section  581.5(a]  is  revised  to  read: 
(a)  Each  vehicle  shall  meet  the 
damage  criteria  of  55  581.5(c)(1)  through 
581.5(c)(9)  when  impacted  by  a 
pendulum-type  test  device  in 
accordance  with  the  procedures  of 
5  581.7(b),  under  the  conditions  of 
5  581.8.  at  an  unpact  speed  of  1 J  m.pJi.. 
and  when  impacted  by  a  pendulum-type 
test  device  in  accordance  with  the 
procedures  of  5  581.7(a)  at  2.5  m.p.h, 
followed  by  an  impact  into  a  fixed 
collision  barrier  that  is  perpendicular  to 
the  line  of  travel  of  the  vehicle,  while 
traveling  longitudinally  forward,  then 
longitudinally  rearward,  under  the 
conditions  of  §  581.6,  at  2.5  m.pJi. 

•  *        •        •        • 

2.  Section  581.5(6)  is  removed  and 
reserved. 

3.  Section  581.5(c)(8)  is  amended  by 
substitution  of  the  word  "The"  in  place 
of  the  words  "For  vehicles  manufactured 
from  September  1, 1978  to  August  31, 
1979.  the". 

4.  Section  581.5(c)(10)  and  581.5(c)(ll) 
are  removed  and  reserved. 

§581.6    [Amended] 

5.  Section  581.6(a)(5)  is  revised  to 
read: 

(a)  •  *  • 

(5)  Trailer  hitches,  license  plate 
brackets,  running  lights,  fog  lamps,  other 
optional  equipment  mounted  on  the 
bumper  face  bar  and  headlamp  washers 
are  removed  from  the  vehicle. 

•  *        *        •        « 

(Sec.  102,  Pub.  L  92-513.  86  Staf.  947  (IS 
U.S.C.  1912);  sees.  103, 119,  Pub.  L  89-563,  80 
Stat.  718  (15  U.S.C  1392. 1407);  delegation  of 
authority  at  49  CFR  1.50) 
Issued  on  May  14, 1982. 
Raymond  A.  Peek,  Jr, 
Administrator. 

Appendix 

The  following  is  a  summary  of  the 
more  major  comments  submitted  in 
response  to  the  notice  of  proposed 
rulemaking  and  discussed  in  more 
general  terms  in  the  preamble  of  this 
notice.  This  summary  is  organized  in 
broad  terms  according  to  the  interest 
groups  from  which  the  comments  were 


received.  Responses  to  these  comments 
are  set  forth  in  the  preamble  to  the  final 
rule  and  in  the  FRIA. 

Insurance  Industry  and  Consumer 
Representative  Comments 

In  commenting  on  the  issue  of  low 
speed  damage  frequency,  insurance 
industry  and  consumer  representatives 
criticized  the  Westat  survey  on  a 
number  of  grounds.  The  Insurance 
Institute  for  Highway  Safety  (IIHS)  and 
Consumers  Union  contended  that  the 
survey  imderstates  damage  frequency 
due  to  memory  weaknesses  on  the  part 
of  survey  respondents.  IIHS  also  noted 
that  nonprincipal  drivers  were  not 
surveyed  directly  and  cited 
discrepancies  between  the  original 
Westat  survey  and  a  follow-up  survey 
emphasizing  operators  of  later  model 
vehicles.  Allstate  Insurance  Company 
contended  that  the  Westat  survey 
cannot  be  used  to  make  judgments 
about  the  effects  of  rhanging  the  bumper 
standard  on  the  frequency  of  damage  to 
safety  components  because  the  sample 
size  is  to  limited,  and  that  the  survey  is 
not  representative  because  it  covers 
only  unreported  damage.  Allstate 
advocated  use  of  a  higher  estimate, 
although  not  as  high  as  that  suggested 
by  the  Ford  survey  results.  IIHS  also 
suggested  that  use  of  the  Westat  survey 
improperly  accounts  for  accidents 
reported  to  police.  State  Farm  Mutual 
Automobile  Insurance  Company 
contended  that  the  study  understates 
the  number  of  low  speed  impacts  due  to 
the  probable  existence  of  impacts  with 
parked  vehicles,  and  of  accidents  not 
reported  to  the  person  interviewed. 

On  the  issue  of  bumper  effectiveness, 
IIHS  and  the  Highway  Loss  Data 
Institute  (HLDI)  supplied  results  of 
laboratory  tests  on  current  vehicles  not 
required  to  meet  the  Part  581  standard, 
i.e..  pickup  trucks  and  multipiupose 
passenger  vehicles.  These  commenfers 
reported  substantially  poorer  bumper 
performance  on  these  vehicles,  which, 
according  to  these  conunenters,  would 
comply  with  a  2.5-mph  bumper 
requirement 

IIHS  also  argued  that  vehicle  size  is  a 
major  determinant  of  the  amount  and 
frequency  of  crash  related  property 
damage.  Thus,  IIHS  contended  NHTSA's 
assessment  of  bimiper  effectiveness  is 
biased  in  favor  of  older,  unregulated 
vehicles  because  the  more  recent 
vehicle  mix  includes  greater  numbers  of 
more  damage  prone  smaller  vehicles. 
Moreover,  IIHS  argued,  imports  are 
more  frequently  involved  in  property 
damage  accidents  than  are  domestically 
produced  vehicles,  further  biasing  the 
analysis  against  later  model  years 
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which  include  a  larger  percentage  of 
imported  vehicles. 

The  American  Insurance  Association 
and  State  Farm  contended  that  the 
discount  rate  of  10  percent  applied  by 
the  agency  to  determine  the  present 
value  of  future  expenditures  is  to  high. 
Since  bumpers  represent  an  investment 
which  displaces  other  consumption, 
these  commenters  argued  that  a  more 
accurate  discount  rate  would  be  4 
percent.  Allstate  commented  that  the 
discounting  factor  should  be  applied  to 
inflated  costs  rather  than  current  costs. 

On  the  subject  of  delay  and 
inconvenience,  the  Center  for  Auto 
Safety  (CFAS)  placed  the  cost  of  a 
rental  vehicle,  which  may  be  required 
while  low  speed  collision  damage  is 
repaired,  at  $24  to  $30  per  day.  CFAS 
estimated  that  consumers  use  1.6  gallons 
of  gasoline  in  obtaining  a  single  damage 
repair  estimate  and  that  each  such 
estimate  now  costs  $35  on  the  average. 
CFAS  alo  contended  that  the  agency 
underestimated  the  time  lost  at  the 
scene  of  an  accident  and  in  o|>taining 
repair  estimates. 

An  insurance  industry  representative 
submitted  data  from  a  public  opinion 
poll  which,  according  to  the  commenter, 
demonstrates  overwhelming  public  \. 
support  for  the  5.0-mph  bumper 
standard.  The  commenter  also  asserted 
that  this  poll  indicates  people  are  willing 
to  pay  for  the  higher  levels  of  protection 
provided  by  the  5.0-mph  bumper 
standard.  CFAS  also  argued  that  the 
public  supports  the  5.0-mph  bumper 
requirements. 

The  insurance  industry  argued  that 
ECE  Regulation  No.  42  is  irrelevant  and 
inappropriate  to  requirements  of  the 
Cost  Savings  Act,  primarily  because  it 
does  not  address  the  issue  of  protection 
against  economic  damage.  According  to 
the  insurance  industry,  the  ECE 
requirements  amount  to  merely  a 
weaker  version  of  FMVSS  215. 
Moreover,  this  source  contended  the 
ECE  standard  focuses  in  part  on  design 
rather  than  performance  characteristics, 
and  thus  is  not  in  accordance  with 
United  States  statutory  requirements  for 
issuance  of  performance  standards. 

Liberty  Mutual  Insurance  Company 
commented  that  the  current  Part  581 
requirements  do  not  adequately  account 
for  vehicle  dive,  which  can  contribute  to 
bumper  underride  in  accident  situations. 
Presumably,  dive-induced  mismatch 
damage  would  be  increased  under  ECE 
requirements. 

On  the  issue  of  new  technologies, 
nHS  argued  that  new  materials,  i.e.. 
polycarbonite  plastics,  which  could 
significantly  reduce  the  weight  of 
bumpers  meeting  current  5.0-mph 
requirements  are  available  at  this  time. 


State  Farm  advocated  the  possible  use 
of  sacrificial  components,  i.e., 
components  which  must  be  adjusted  or 
replaced  after  a  collision,  as  a  means  of 
reducing  bumper  cost  and  weight. 

Auto  Industry  Comments 

In  addressing  the  question  on  the 
issue  of  low  speed  coUison  frequency, 
General  Motors  Corporation  and  Ford 
Motor  Company  commented  that  studies 
conducted  by  Ford  overstate  damage 
frequency,  principally  due  to  their 
emphasis  on  vehicles  used  in  urban 
areas.  These  commenters  suggested  that 
the  Westat  survey  is  a  more  reliable 
source  of  data  because  it  is  more  current 
and  is  based  on  a  more  representative 
sampling  system. 

Chrysler  Corporation,  American 
Motors  Corporation,  and  Volkswagen  of 
America.  Inc.  commented  that  neither 
the  Ford  or  Westat  data  provide  an 
adequate  means  of  assessing  low  speed 
collision  frequency.  These  commenters 
suggested  that  use  of  crash  recorders  or 
other  controlled  tests  is  necessary  to 
generate  data. 

In  questioning  the  value  of  MY-1973 
bumpers  in  assessing  2.5-mph  bumper 
effectiveness,  several  commenters 
pointed  out  that  MY-1973  bumpers  were 
not  subject  to  a  pendulum  impact  test 
and  thus  were  not  required  to  be  of  a 
uniform  height.  Commenters  noted  that 
MY-1973  rear  bimipers  were  essentially 
the  same  as  MY-1972  bumpers,  but  with 
stronger  mounting  brackets.  This 
comment  is  consistent  with  State  Farm's 
comment  that  its  research  revealed  no 
difference  in  performance  between  MY- 
1973  and  1972  rear  bumpers.  Some 
commenters  also  concluded  that  new 
2.5-mph  bumpers  would  perform  better 
in  the  current  vehicle  mix  than  did  MY- 
1973  bumpers  in  previous  years,  due  to 
the  increased  uniformity  of  current 
bumper  designs.  General  Motors,  Ford, 
and  Chrysler  joined  in  attacking  the 
relevance  of  laboratory  tests  as  a  means 
of  assessing  the  relative  performance  of 
bumpers,  stating  that  such  tests  have 
never  been  correlated  to  real  world 
conditions. 

American  Motors  suggested  that 
NHTSA  consider  the  European 
experience  with  2.5-iAph  bumpers  under 
ECE  Regulation  No.  42.  However. 
General  Motors  commented  that  its 
German  subsidiary  reported  an  absence 
of  field  data  on  the  effectiveness  of  2.5- 
mph  bumpers  in  Europe.  Moreover, 
General  Motors  contended  that  the 
European  bumper  standard  is  purely  a 
safety  standard  and  that  bumpers 
designed  to  meet  that  standard  would 
not  be  representative  of  future  American 
2.5-mph  designs.  In  General  Motors' 
opinion,  the  estimates  used  in  NHTSA's 


1979  Final  Assessment  provide  the  best 
available  information  on  bumper 
effectiveness  at  alternative  design 
speeds. 

Several  auto  industry  sources  argued 
that  unregulated  bumpers  produced  in 
the  future  would  provide  greater  levels 
of  damage  resistance  performance  than 
pre-standard  bumpers.  The  factor  most 
commonly  cited  in  support  of  this 
contention  was  that  consumer 
expectations  would  require  that 
bumpers  provide  higher  levels  of 
performance.  Insurance  cost 
considerations,  international 
harmonization,  and  experience  in 
designing  improved  bumpers  were  also 
cited  as  contributing  to  the  prospects  for 
improved  performance  from  future 
unregulated  bumpers.  Certain  auto 
industry  sources  estimated  that 
unregulated  bumpers  would  exceed  1.5- 
mph  performance  and,  at  least  initially, 
provide  performance  approximating  that 
available  under  a  2.5-mph  Phase  I 
standard  or  ECE  Regulation  No.  42. 

In  discussions  of  bumper  cost  and 
weight  savings  from  use  of  2.5-mph 
bumpers,  estimates  of  overall  weight 
savings  ranged  from  8  lbs.  for 
Volkswagen  to  over  38  lbs.  for  Volvo  of 
America  Corporation.  Ford  reported 
weight  savings  of  34  lbs.  for  its 
European  Escort  model  compared  to  its 
American  counterpart  as  a  result  of 
differing  bumper  requirements: 
Associated  cost  savings  of  roughly  $35  - 
were  estimated  by  several 
manufacturers. 

On  the  related  issue  of  secondary 
weight,  a  recent  General  Motors 
analysis  of  seventeen  late  model  front- 
wheel  drive  vehicles  produced  a 
secondary  weight  factor  of  .72.  General 
Motors  stated  that  this  factor  was  used 
in  the  design  process  of  its  recent  "X" 
and  "J"  car  models.  Toyota  Motor 
Company  also  estimated  a  secondary 
weight  factor  of  .7  for  its  current  models. 
Renault  agreed  that  the  correct 
secondary  weight  factor  is  greater  than 
.5.  Comments  received  from  Ford, 
Chrysler,  and  American  Motors  all 
contended  that  a  secondary  weight 
factor  of  1.0  would  be  appropriate  for 
NHTSA's  analysis. 

The  fuel  penalty  factor  uf  1.1  gallons 
of  fuel  consumed  for  each  additional 
pound  of  bumper  weight,  used  in 
NHTSA's  Preliminary  Regulatory  Impact 
Analysis,  was  based  on  testimony 
presented  by  General  Motors  before 
Congress.  General  Motors,  in  its 
comments  on  the  notice  of  proposed 
rulemaking  on  bumper  standard 
amendments,  revised  its  estimate 
downward  to  1.0  gallon  of  fuel  per 
pound  of  vehicle  weight.  However. 
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several  otlier  motor  vehicle 
manufacturers  commented  that  the  1.1 
gallon  figur&is  reasonable.  Chrysler 
noted  that  a  higher  Hgure  could  be  used. 

Chrysler  estimated  the  increased  cost 
to  repair  5.0-mph  bumpers  as  compared 
to  2.5-mph  bumpers  at  between  $70  and 
$90.  BMW  of  North  America,  Inc.  cited 
an  analysis  prepared  by  a  West  German 
technical  institute  which  found  that  at 
impact  speeds  of  IB  kph  (approximately 
11  mph)  and  higher,  repair  costs  for 
American-made  bumpers  are  greater 
than  for  European  bumpers  due  to  more 
expensive  bumper  shock  absorbers  and 
body  components.  BMW  also  noted  a 
West  German  insurance  study  reporting 
that  the  great  majority  of  all  collisions 
occur  at  speeds  above  11  kph. 

General  Motors  and  Ford  commented 
that  NHTSA's  figure  for  the  hourly  value 
of  lost  time  is  too  high,  General  Motors 
contending  that  the  figure  should  be 
somewhere  between  the  average  hourly 
wage  rate  and  the  minimum  wage.  Ford 
argued  that  a  figure  of  $3.50,  roug^y  half 
the  average  hourly  earnings  figure, 
would  be  more  accurate.  This  figure  is 
consistent  with  a  Consumers'  Research 
report  which  concluded  that  commuters 
are  willing  to  pay  42  percent  of  an  hour's 
wage  to  save  one  hour  of  travel  time. 
Regarding  the  cost  of  alternate 
transportation  while  collision  damage  it 
being  repaired,  Ford  concurred  in  the 
agency's  estimate  of  $10  per  incident. 
Volkswagen  commented  that  the  figure 
seemed  too  low,  and  General  Motors 
suggested  that  the  agency  consider  the 
actual  cost  of  rental  vehicles. 

Chrysler  expressed  the  opinion  that 
insurance  premiums  would  decrease  due 
to  a  reduction  in  bumper  repair  costs  if 
the  performance  requirements  of  the 
standard  were  lowered.  Ford 
conunented  that  insurance  industry 
premium  discounts  and  surcharges 
based  on  vehicle  damage  claims 
experience  provide  a  significant 
marketplace  incentive  to  manufacturera 
to  design  vehicles  providing  better 
damage  resistance  performance. 

Daimler-Benz  AG,  Renault,  and 
Peugeot  S.A.  cited  cost  and  consistency 
considerations  as  the  basis  for  their 
positions  in  support  of  the  ECE 
standard.  Other  commenters  suggested 
that  cost  savings,  e.g.,  savings  in  tooling 
and  testing  costs,  would  result  from 
harmonization.  Renault  estimated 
weight  savings  of  14-15  kg.  for  its 
vehicles  equipped  with  bumpers 
designed  to  meet  the  ECE  standard 

Volkswagen  and  American  Motors 
discussed  at  length  their  position  that 
the  fixed-barrier  impact  test  should  be 
dropped  from  the  standard.  ECE 
Regulation  No.  42  does  not  require  a 
fixed-barrier  test  According  to 


Volkswagen,  elimination  of  the  barrier 
test  would  reduce  testing  costs,  promote 
international  harmonization,  and  make 
the  standard  more  equitable. 
Volkswagen  criticized  the  barrier  test  as 
unreliable,  unsophisticated,  and  adding 
nothing  to  the  standard.  American 
Motor  contended  that  the  pendulum  test 
alone  would  be  sufiicient.  since  it 
assures  height  standardization  and 
proper  bumper  geometry  to  minimize 
override,  and  the  versatile  positioning  of 
the  pendulum  permits  testing  of  the 
entire  bumper  system.  American  Motors 
suggested  that  the  pendulum  test  could 
be  run  with  the  vehicle  idling  to  provide 
a  test  relevant  to  dynamic  situations. 
Volvo  suggested  the  alternative  of 
employing  the  ECE  test  procedure  with 
damage  criteria  taken  from  the  Part  581 
standard. 

Volkswagen  and  BL  Technology  Ltd. 
pointed  out  that  the  ECE  standard 
provides  for  pendulum  impact  at  a  single 
height  rather  than  within  a  height  range 
as  is  the  case  with  the  Part  581  standard. 
BK  Technology  contended  that  the  ECE 
height  requirement  should  be  adopted  in 
this  country  to  promote  harmonization 
and  reduce  costs.  BL  Technology  also 
noted  that  the  single  height  requirement 
permits  reduced  vertical  bumper  width 
thereby  improving  engine  cooling. 
However,  Volkswagen  argued  there  is 
little  difference  between  the  European 
and  United  States'  height  requirements 
in  terms  of  benefits  and  that  the  Part  581 
requirement  should  be  retained  to  avoid 
possible  mismatch  with  vehicles  already 
in  use. 

On  the  subject  of  Phase  I  versus  Phase 
n  damage  criteria  Ford  and  General 
Motors  questioned  the  cost- 
effectiveness  of  the  Phase  II 
requirements.  General  Motors  argued 
that  NHTSA's  analysis  overstates  the 
benefits  of  the  Phase  II  standard 
because  the  agency  overestimates  the 
effectiveness  of  Phase  II  bumpers  in 
impact  at  speeds  of  5.0  mph  or  below. 
General  Motors  added  that  NHTSA 
must  consider  the  5  lbs.  of  additional 
weight  and  resulting  $6  additional  fuel 
cost  imposed  by  the  Phase  II 
requirements.  Information  supplied  by 
Volvo  and  the  Bureau  of  Labor  Statistics 
suggests  that  initial  consumer  costs  of 
between  $10  and  $15  result  from  the 
Hiase  n  requirements.  Ford  contended 
that  no  true  Phase  I  bumpers  have  ever 
been  produced  because  model  year  1979 
vehicles  represented  a  transition  period 
between  FMVSS  215  and  Part  581,  Phase 

n. 

Ford  contended  that  the  pendulum 
test  is  not  appropriate  for  assessing 
damage  resistance  properties  of  the 
bumper  itself  due  to  its  concentration  of 
force  in  particular  locations.  This  test,  in 


combination  with  the  Phase  D  criteria 
may,  according  to  Ford,  require  use  of 
expensive  energy  absorbers  even  if  the 
test  impact  speed  were  lowered  to  2.5 
mph.  Although  Davidson  Rubber 
Division  conunented  that  the  Phase  II 
criteria  posed  no  problem  for  soft  face 
systems,  that  manufacturer  at  the  same 
time  advocated  reduction  of  the 
pendulum  impact  speed  to  2.5  mph.  BL 
Technology  and  General  Motors 
commented  that  return  to  Phase  I 
criteria  would  encourage  design 
innovation  and  the  use  of  new.  lighter 
weight  materials.  Mitsubishi  Motors 
Corporation  favored  the  Phase  I  criteria 
because  bumper  deformation  would 
improve  the  crash  energy  management 
characteristics  of  the  bumper  system. 

Ford  also  noted  objectivity  problems 
in  evaluating  bumper  damage  under  the 
Phase  II  criteria.  Finally,  Ford  argued 
that  the  increased  use  of  rubber  and 
polymeric  bumper  materials  has 
changed  consumer  perceptions  and 
reduced  the  visibihty  of  and  concern 
about  minor  dents  and  similar  damage 
which  was  inherent  in  the  use  of 
chrome-plated  bumpers. 

Two  auto  manufacturers  advocated 
dropping  not  only  the  damage  criteria 
applicable  to  the  bumper  system  iteslf, 
but  all  criteria  limiting  damage  to  the 
exterior  surfaces  of  the  vehicle.  Saab- 
Scania  of  America.  Ina  made  this 
suggestion  in  the  context  of  a  possible 
decision  to  retain  the  5.0-mph  test 
impact  speed  requirement.  Toyota's 
comment  noted  vehicle  cost  and  weight 
could  be  reduced  by  eliminating  the 
exterior  surface  protection 
requirements. 

Commenters  addressing  the  Issue 
differed  on  the  extent  of  manual 
repositioning  which  should  be  permitted. 
Ford  recommended  permitting  manual 
repositioning  which  could  be  preformed 
without  special  equipment  or 
experience.  Volkswagen  favoredjnanual 
repositioning  without  tools,  while 
Chrysler  suggested  that  manual 
repositioning  without  "special"  tools  be 
permitted. 

On  the  question  of  new  technologies. 
Ford  and  Volkswagen  commented  that 
relaxation  of  the  bumper  standard 
requirements  would  permit  use  of 
fiberglass  bumpers,  plastic  face  bars, 
rubber  mountings,  and  ultrahigh  strength 
steel  components  which  could  result  in 
cost  and  weight  savings,  increased 
styling  flexibility  and  improved 
aerodynamic  characteristics.  Davidson 
Rubber  offered  compressible  plastics, 
i.e.,  foam  or  honeycomb  materials,  as 
examples  of  materials  which  could  be 
used  if  the  standard  requirements  were 
lowered.  C&F  Stamping  Company,  Inc. 
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cited  plastics  and  single-unit  bumper 
systems.  American  Motors  commented 
that  return  to  Phase  I  would  increase 
useage  of  SMC  Components.  Chrysler 
noted  the  potential  for  cost  and  weight 
savings  from  ultrahigh  strength  steel  if 
Phase  II  criteria  were  eliminated.  One 
component  supplier,  Molnar  Industries. 
Inc.  noted  the  availability  of  Hber 
reinforced  plastic  bumpers  which  it 
contended  may  make  lowering  the 
bumper  standard  requirements 
unnecessary. 

|FR  Doc  aa-1SS50  nied  S-14-«2:  Ml  pin| 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Parts  1063  and  1064 
Ex  Part*  No.  MC-95  (Sub-No.  1) 

PractiCM  of  Motor  Common  Carriert 
of  Paaaeng«r»CtMCI(«d  Baggage 
Prohibltlona  and  UabiNty  Examptiona 

AQENCY:  Interstate  Commerce 
Commission. 

action:  Notice  of  final  rules. 

SUMMARY:  The  Commission  adopts 
regulations  which  define  the  groups  of 
articles  that  motor  common  carriers  of 
passengers  (bus  lines]  may  refuse  to 
transport  in  checked  baggage  and  for 
which  bus  hnes  may  limit  or  disclaim 
liability  for  loss  or  damage.  These 
regulations  clarify  how  bus  lines  may 
limit  their  liability  and  what  articles 
they  may  lawfully  refuse  to  carry.  The 
regulations  reduce  the  regulatory  burden 
on  the  traveling  public  and  the  carriers 
which  serve  them. 
DATE:  This  decision  shall  become 
effective  ]une  21, 1982. 
KM  FURTHEM  INRMIMATION  CONTACT: 
Donald  J.  Shaw,  Jr.,  (202)  275-7656. 
SUPPLEMENTARY  INFORMATION:  By  notice 
served  April  22, 1981  (46  FR  22911,  April 
22, 1981]  the  Commission  proposed 
modification  of  regulations  appearing  at 
49  CFR  1063  and  1064.  The  public 
comments  generally  support  the 
modifications.  However,  in  response  to 
some  objections  the  Commission 
modified  the  original  proposal.  The  rules 
as  adopted  reflect  this  modification.  The 
complete  decision  is  available  from  the 
Secretary,  Interstate  Commerce 
Commission,  Washington,  D.C.  20423. 
The  adopted  rules  are  reproduced 
below. 

This  decision  will  not  have  a 
sigidficant  effect  on  the  quahty  of  the 
human  environment  or  conservation  of 
energy  resources  nor,  as  certified  in  the 
notice  of  proposed  rulemaking,  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 

List  of  SubjecU  in  49  CFR  Part  1063: 

Motor  carriers,  Freight,  Buses, 
Passenger  baggage  service.  Baggage 
liability. 

PART  1063— REGULATIONS 
GOVERNING  THE  ADEQUACY  OF 
INTERCITY  MOTOR  COMMON 
CARRIER  PASSENGER  SERVICE 

1.  49  CFR  Part  1063  is  amended  by 
redesignating  the  existing  paragraph  (C) 
in  49  CFR  1063.4  as  paragraph  number 
(c](l]  and  adding  the  following 
paragraphs  S  1063.4(c)  (2)  and  (3]: 

§  1063.4    Baggage  Mrvice. 


(c)  Baggage  liability. 

(1)  *  *  • 

(2]  Carriers  may  refuse  to  accept  as 
checked  baggage  and,  if  unknowingly 
accepted,  to  disclaim  any  liability  for 
loss  or  damage  to  the  following  articles: 

(i)  articles  whose  transportation  as 
checked  baggage  is  prohibited  by  law  or 
regulation; 

(ii]  fragile  or  perishable  articles, 
articles  whose  dimensions  exceed  the 
size  limitations  in  the  carrier's  tariff, 
receptacles  with  articles  attached  or 
protruding,  guns,  and  materials  which 
have  a  disagreeable  odor. 

(iii)  those  other  articles  that  the 
Commission  decides,  on  a  case-by-case 
basis  on  petition  by  the  carrier,  may  be 
transported  with  no  liability  or  may  be 
refused  as  part  of  checked  baggage. 

(3]  All  other  articles  must  be  accepted 
as  checked  baggage  and  liability  for 
them  may  not  be  eliminated.  However, 
carriers  need  not  offer  excess  value 
coverage  on  valuable  articles.  "Valuable 
articles"  include  money,  negotiable 
instruments,  valuable  papers, 
manuscripts,  irreplaceable  publications, 
documents,  jewelry,  and  other  articles  of 
extrao;'dinary  value. 

2.  49  CFR  Part  1064  is  amended  by 
adding  the  following  paragraph  (a](3]  to 
the  existing  regulations  at  49  CFR  1064.1: 

$1064.1   MInimuinpenniaattielMtattona 
for  baggage  liability. 

(a)  •  •  • 

(3)  Carriers  need  not  offer  excess 
value  coverage  on  articles  listed  in  49 
CFR  1063.4(c](3]. 

(49  U.S.C  10321.  5  U.S.C  553} 

Decided  May  12. 1982. 

By  the  Commission,  Chairman  Taylor,  Vica 
Chairman  Gilliam,  Commisaiomrs  Crvshmi, 


Sterret,  Andre,  and  Simmons.  Commissioner 
Simmons  did  not  participate. 
Agatha  L  MergMiovich.  — 

Secretary. 

(FK  Doc.  8C-1347B  Piled  S-IS-SK  8:45  ami 
BILUNO  CODE  703S-«1-II 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospfteric 
Administration 

50  CFR  Part  265 

Umtad  States  Standards  for  Grades  of 
Fresh  or  Frozen  Shrimp 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  Commerce. 
ACTKMt  Interim  final  rulemaking. 

summary:  The  National  Marine 
Fisheries  Service,  National  Oceanic  and 
Atmospheric  Administration  of  the  U.S. 
Department  of  Commerce  proposes  to 
establish  general  grading  standards  for 
all  non-breaded  forms  of  fresh  or  frozen 
shrimp.  These  grading  standards  will 
provide  for  the  systematic 
differentiation  of  the  quality  of  shrimp 
into  four  categories — U.S>  Grades  A.  B, 
C,  and  substandard.  The  proposed 
standards  will  be  appUed  to  all 
commerical  species  of  fresh  or  frozen 
shrimp,  in  raw  or  cooked  states,  in  all 
non-breaded  market  forms.  The 
adoption  of  grading  standards  is 
expected  to  facilitate  trade  in  shrimp  of 
all  commercial  species,  as  consumers 
will  be  able  to  select  shrimp  on  the  basis 
of  idenitified  quality.  The  standards  are 
based  on  the  Codex  Alimentarius 
Standard  for  Frozen  Shrimp  as  approved 
by  the  Codex  Alimentarius  Commission. 
DATES:  EffecRVe  May  20, 1982.  Written 
comments  will  be  accepted  on  or  before 
August  18, 1982. 

ADDRESS:  Send  comments  to:  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  National 
Oceanic  and  Atmospheric 
Administi-ation,  U.S.  Department  of    , 
Commerce.  Washington.  D.C.  20235. 

FOR  FURTHER  INPORMATKM  CONTACT: 

Mr.  James  R.  Brooker,  Standarda, 
Specifications  and  Labeling  Branch. 
National  Marine  Fisheries  Service. 
Washington.  D.C  20235.  (202)  634-7458. 
SUPPLEMENTARY  INPORMATKNC  The 
National  Marine  Fisheries  Service 
(NMFS],  National  Oceanic  and 
Atinospheric  Administration,  desires  to 
amend  Tide  50.  Code  of  Federal 
Regulations,  Part  265,  by  deleting  the 
present  Subpart  A  in  its  entirety  and 
substituting  a  new  Subpart  A.  The 
purpose  of  this  amendment  is  to  provide 
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general  standards  for  grading  all  non- 
breaded  forms  of  fresh  or  frozen  shrimp 
(See  50  CPR  Part  265  Subpart  B  for  U.S. 
Standards  for  Grades  of  Frozen  Raw 
Breaded  Shrimp).  The  general  standards 
will  apply  to  all  non-breaded  market 
forms  of  all  commercial  species  of  fresh 
or  frozen  shrimp,  raw  or  cooked.  Under 
these  standards,  the  quality  of  shrimp 
will  by  systematically  differentiated  as 
U.S.  Grade  A,  B,  C.  or  substandard. 
Identification  of  quality  levels  on  the 
product  label  will  benefit  the  consumer 
and  industry. 

The  quality  standards  for  raw 
headless  frozen  shrimp  which  currently 
constitute  Subpart  A  of  50  CFR  Part  265 
were  developed  in  the  early  1960'8. 
Since  the  promulgation  of  those 
regulations,  a  number  of  industry-wide 
changes  have  taken  place  necessitating 
their  revision  and  the  development  of 
standards  covering  other  market  forms: 

1.  Market  forms  have  shifted 
significantly  to  peeled  and  deveined 
shrimp,  both  raw  and  cooked,  for  which 
there  are  no  standards  (quality  or 
regulatory). 

2.  There  have  been  numerous 
technological  changes  in  the  handling 
and  processing  of  shrimp  products. 

3.  The  Codex  Alimentarius 
Conmiission  has  approved  a 
Reconunended  International  Standard 
for  Quick  Frozen  Shrimp  and  has  invited 
countries  to  adopt  it;  this  standard 
provides  a  framework  for  a  general 
standard  covering  all  forms  of  shrimp. 

4.  An  Advisory  Code  of  Practice  for 
shrimp  has  been  approved  by  the  Codex 
Commission. 

To  provide  an  early  opportimity  for 
Interested  persons  to  contribute  to 
development  of  the  proposed  standards, 
the  NMFS  published  an  Advance  Notice 
of  Proposed  Rulemaking  at  45  FR  51858 
on  August  5, 1980.  The  ANPR  invited 
public  comment  and  was  mailed  to 
interested  persons.  The  comments 
received  have  been  evaluated  and 
considered  in  the  preparation  of  this 
rulemaking. 

This  rulemaking  relates  to  agency 
contracts  for  the  voluntary  inspection  of 
all  non-breaded  forms  of  fresh  or  frozen 
shrimp  and,  therefore,  is  exempt  from 
the  notice  and  comment  provisions  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  553  (a)).  Although  this  rulemaking 
is  effective  upon  pubUcation,  comments 
on  its  content  will  be  accepted  by  the 
agency  before  or  within  90  days  of 
publication. 

This  rulemaking  has  been  reviewed 
by  the  agency  in  accordance  with  the 
specifications  of  Executive  Order  12291, 
"Federal  Regulation,"  and  the 
Department  guidelines  implementing 
that  order  the  agency  has  determined 


that  it  is  not  a  "major  rule"  in  that  the 
promulgation  of  such  standards  will 
have  no  effect  on  the  economy, 
investment  or  productivity.  Accordingly, 
no  regulatory  impact  analysis  is 
required.  Further,  no  regulatory 
flexibility  analysis  is  required,  since  the 
rule  is  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act 

The  promulgation  of  these  regulations 
will  establish  the  standards  by  which  all 
non-breaded  market  forms  of  fresh  or 
frozen  shrimp  can  be  graded  under  the 
NMFS  Seafood  Inspection  Program. 
Participation  in  the  Seafood  Inspection 
Program  is  strictly  voluntary.  The  use  of 
these  proposed  standards  and 
procedures  to  ascertain  a  grade  will 
require  Department  of  Commerce 
inspectors  to  observe  and  record  data  in 
those  plants  that  wish  to  participate  in 
the  Inspection  Program.  This  data 
recording  process  is  neccessary  for  the 
proper  performance  of  the  agency  in 
determining  the  appropriate  grade  of 
shrimp.  The  Office  of  Management  and 
Budget  has  determined  that  this  data 
recording  process  is  an  observer 
function  and  therefore  exempt  from  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980. 

The  Acting  Assisting  Administrator 
for  Fisheries  has  determined  that  these 
regulations  do  not  require  the 
preparation  of  an  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act 

List  of  Subjects  in  50  CFR  Part  265 

Seafood. 

(7  U.S.C.  1621-1630) 

Dated:  May  17, 1962. 

Robert  K.  Ciowell, 

Deputy  Executive  Director,  National  Marine 
Fisheries  Service. 

PART  265— UNITED  STATES 
STANDARDS  FOR  GRADES  OF 
CRUSTACEAN  SHELLFISH  PRODUCTS 

Accordingly.  50  CFR  Part  265  Subpart 
A  is  amended  as  follows:  By  removing 
the  existing  "Subpart  A  in  its  entirety, 
and  inserting  in  lieu  thereof  the 
following  Subpart  A: 

Sul>part  A— U.S.  General  Stamtarcto  for 
Grade*  of  Fresh  and  Frozen  Shrimp 

Soc 

265.101  Scope  and  product  description. 

265.102  Product  forms. 

265.103  Grades. 

285.104  Ascertaining  the  grade. 
Table  1  Defect  Table. 

Table  2    Tolerance  for  Various  Defects. 

265.105  Hygiene. 

265.106  Appendices. 


Appendix  1.  Procedure  for  cooking  samples  in 
sensory  evaluation  of  cooked  fUvor  and 
odor. 

Appendix  2.  Defect  action  levels. 

Appendix  3.  Delermination  of  net  weight  of 
contents. 

Subpart  A— United  States  General 
Standards  for  Grades  of  Shrimp 

S  265.101    Scope  and  predud  description. 

These  standards  shall  apply  to  clean, 
wholesome  shrimp  of  the  r^ular 
processed  commercial  species  that  are 
fresh  or  frozen,  raw  or  cooked.  Such 
shrimp  are  processed  and  maintained  in 
accordance  with  good  commercial 
practice  at  temperatures  necessary  for 
the  preservation  of  the  product  The 
provisions  of  50  CFR  Part  260, 
"Inspection  and  Certification"  shall 
apply  to  this  subpart 

§265.102    Product  fonns. 

(a)  Types.  (1)  Fresh. 

(2)  Frozen  Individually  (IQF)  glazed  or 
unglazed. 

(3)  Frozen  Solid  Pack,  glazed  or 
unglazed. 

(b)  Styles.  (1)  Raw  (uncoagulated 
protein). 

(2)  "Parboiled"— {leated  for  a  period 
of  time  such  that  the  surface  of  the 
product  reaches  a  temperature  adequate 
to  coagulate  the  protein. 

(3)  "Cooked" — heated  for  a  period  of 
time  such  that  the  thermal  centre  of  the 
shrimp  reaches  a  temperature  adequate 
to  coagulate  the  protein. 

(c)  Market  forms.  (1)  Heads  on  (head, 
shell,  tail  fins  on). 

(2)  Headless  (only  head  removed; 
shell,  tail  fins  on). 

(3)  Peeled,  roimd,  tail  off  (all  shell  and 
tail  fins  removed  with  segments  unslit 
and  vein  not  removed). 

(4)  Peeled,  round,  tail  on  (all  shell 
except  last  shell  segment  and  tail  fins 
removed,  with  segment  unslit  and  vein 
not  removed). 

(5)  Peeled  and  deveined,  round,  tail 
off  (all  shell  and  tail  fins  removed  with 
segments  shallowly  sUt  to  last  segment 
and  vein  removed  to  last  segment). 

(0)  Peeled  and  deveined,  round,  tail  on 
(all  shell  removed  except  last  shell 
segment  and  tail  fins,  with  segments 
shallowly  slit  to  last  segment  and  vein 
removed  to  last  segment). 

(7)  Peeled  and  deveined,  fantail  or 
butterfly  tail  off  (all  shell  and  tail  fin 
removed  with  segments  deeply  slit  to 
last  segment  and  vein  removed  to  last 
segment). 

(8)  Peeled  and  deveined,  fantail  or 
butterfly,  tail  on  (all  shell  removed 
except  last  shell  segment  and  tail  fins, 
with  segments  deeply  slit  to  last 
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segment  and  vein  removed  to  last 
segment). 

(9)  Peeled  and  deveined,  western  (all 
shell  removed  except  last  shell  segment 
and  tail  flns,  with  segments  split 
completely  to  last  segment  and  vein 
removed  to  last  segment). 

(10)  Shell  on  pieces  (head  removed, 
shell  and  tail  fins  when  existing  not 
removed). 

(11)  Peeled  and  deveined,  round 
pieces  (all  shell  removed  with  segments 
shallowly  slit  except  last  segment  when 
existing:  vein  removed  except  last 
segment  when  existing). 

(12)  Peeled  and  deveined  butterfly 
pieces  (all  shell  removed  with  segments 
deeply  slit  except  last  segment  when 
existing;  vein  removed  except  last 
segment  when  existing). 

(13)  Peeled  undeveined  pieces  (all 
shell  removed). 

(14)  Other  forms  of  shrimp  as 
specified  and  so  designated  on  the  label. 

9265.103    QrMtes. 

Each  sample  unit  inspected  shall  be 
graded  in  accordance  with  the  following 
specifications.  Grades  shall  be  assigned 
to  lots  in  accordance  with  S  265.104(f). 

(a)  U.S.  Grade  A  shrimp  shall: 

(1)  Possess  good  flavor  and  odor 
characteristics  of  the  species  as  defined 
in  S  265.104(d].  and 

(2)  not  exceed  the  tolerance  level  for 
defects  for  U.S.  Grade  B  quality  set  forth 
in  i  285.104.  Table  II. 

(b)  U.S.  Grade  B  shrimp  shall: 

(1)  Possess  reasonably  good  flavor 
and  odor  characteristics  of  the  species 
as  defined  in  §  265.104(d),  and 

(2)  not  exceed  the  tolerance  level  for 
defects  for  U.S.  Grade  A  quality  set 
forth  in  i  265.104.  Table  11. 

(c)  U.S.  Grade  C  shrimp  shall: 

(1)  Possess  minimum  acceptable 
flavor  and  odor  characteristics  ofthe 
species  as  defined  in  i  265.104(d),  and 

(2)  not  exceed  the  tolerance  level  for 
defects  for  U.S.  Grade  C  quality  set  forth 
in  §  265.104.  Table  U. 

(d)  Substandard  shrimp  shall: 

(1)  Possess  minimum  acceptable 
flavor  and  odor  characteristics  of  the 
species  as  defined  in  S  265.104(d).  and 

(2)  exceed  the  tolerance  level  for 
physical  defects  for  U.S.  Grade  C  quality 
as  set  forth  in  S  265.104.  Table  D. 

(e)  Ungraded  shrimp.  Shrimp  which 
do  not  possess  minimum  flavor  and  odor 
characteristics  of  the  species  as  defined 
in  i  265.204(d)  will  not  be  graded.  If  any 
condition  constituting  a  defect  action 
level  (as  defined  in  {  265.106,  Appendix 
2)  is  found  to  exist  the  product  shall  be 
classified  as  "decomposed"  and  shall  be 
retakied  as  unfh  for  human 
consumption. 


§265.104    Ascertaining  ttM  grade. 

The  grades  of  specific  lots  shall  be 
certified  in  accordance  with  Part  260, 
Subpart  A  of  this  chapter  (Inspection 
and  Certification,  Regulations 
Governing  Processed  Fishery  Products). 

(a)  Generai procedures.  The  grade 
shall  be  determined  by  evaluation  of 
fresh  shrimp  in  the  fi^sh  and  cooked 
states,  and  by  evaluation  of  frozen 
shrimp  in  the  frozen,  thawed  and  cooked 
states,  as  appropriate  for  each 
evaluation.  Shrimp  shall  be  evaluated 
for  odor  and  flavor  in  accordance  with 
paragraph  (d)  of  this  section.  Shrimp 
shall  be  evaluated  for  physical 
characteristics,  defects  anduniformity 
of  size  in  accordance  with  paragraph  (e) 
of  this  section.  Deviation  from  normal 
characteristics,  extent  of  defects,  and 
lack  of  uniformity  are  classified  as  to 
relative  severity  as  minor,  major  or 
serious  in  accordance  with  S  265.104, 
Table  I:  tolerance  levels  for  the  various 
characteristics  and  defects  are  set  forth 
for  each  grade  classification  in 

§  265.104,  Table  IL 

(b)  Sampling.  Lot  size,  number  of 
sample  units  and  acceptance  numbers 
shall  be  in  accordance  with  the 
regulation  governing  processsed  fishery 
products,  50  CFR  260.61,  Table  II.  V.  or 
VI,  whichever  is  applicable.  Unless 
otherwise  specified,  the  sample  unit 
shall  consist  of  a  package  or  packages 
sufficient  to  provide  two  pounds 
declared  net  weight.  In  evaluation  for 
uniformity  of  size,  the  sample  unit  shall 
be  one  entire  package. 

(c)  Count  "Count",  or  number  of 
shrimp  per  pound,  is  determined  by 
dividing  the  number  of  shrimp  in  the 
adjusted  sample  unit  by  the  adjusted 
weight  in  pounds.  Shrimp  marketed  as 
"pieces"  shall  not  be  subject  to  this 
evaluation. 

(1)  "adjusted  wei^t"  means  the 
weight  of  all^f  the  whole,  unbroken, 
undamaged  shrimp  in  the  sample  unit  It 
is  determined  by  deleting  the  weight  of 
shrimp  pieces,  broken  and  damaged 
shrimi^  inadvertently  or  improperiy 
peeled  shrimp,  improperly  deveined 
shrimp,  and  unuseable  material  (all  as 
defined  in  Section  265.104(e))  from  net 
weight  of  the  sample  imit  (determined  in 
accordance  with  Appendix  3.  S  265.106). 

(2)  "adjusted  sample  unit"  means  the 
number  of  shrimp  comprising  the 
adjusted  weight 

If  the  count  so  ascertained  does  not 
conform  with  the  declared  count  the 
sample  imit  shall  be  considered  a 
deviant  A  lot  shall  be  considered  to  be 
of  the  declared  count  if  the  number  of 
deviant  units  in  the  sample  does  not 
exceed  the  acceptance  number 
prescribed  for  the  sample  size  in  Part 
260  of  this  chapter.  If  the  number.of 


deviant  imits  in  a  lot  exceeds  the 
acceptance  number  for  deviant  units,  it 
shall  be  marked  as  a  mixed  lot  and  shall 
not  be  graded. 

(d)  Evaluation  of  flavor  and  odor. — (1) 
Procedure.  Sensory  evaluation  of  flavor 
and  odor  on  each  of  the  sample  luiits 
shall  be  carried  out  only  by  diose 
trained  to  do  so.  For  raw  odor 
evaluation,  frozen  shrimp  shall  be 
thawed.  Fresh  or  thawed  shrimp  are 
broken  and  the  broken  flesh  ii  held 
close  to  the  nose  immediately  to  detect 
off  odor.  Cooked  style  shrimp  shall  be 
evaluated  for  flavor  and  odor  as  is, 
thawed  if  fixizen.  For  evaluation  of 
flavor  and  odor  fresh  or  frozen 
uncooked  style  shrimp  after  cooking,  use 
the  procedure  in  Appendix  1,  {  265.106 
for  cooking  all  samples.  Sensory 
evaluation  of  cooked  samples  shall  be 
completed  as  soon  as  practical  after 
cooking  while  the  samples  are  still 
warm. 

(2)  Definitions  of  flavor  and  odor. 

(i)  Good  flavor  and  odor  (minimum 
requirements  for  Grade  "A"  shrimp) 
means  that  the  product  has  the  normal, 
pleasant  flavor  and  odor  characteristic 
of  freshly  caught  shrimp  that  is  free  from 
off-flavors  and  odors  of  any  kind.  A 
natural  odor  or  flavor  reminiscent  of 
iodoform  is  acceptable  unless  excessive. 

(ii)  Reasonably  good  flavor  and  odor 
(minimum  requirements  for  Grade  "B" 
shrimp)  means  that  the  product  may  be 
somewhat  lacking  in  good  flavor  and 
odor  characteristic  of  freshly  caught 
shrimp  but  is  free  fixim  objectionable 
off-flavors  and  off-odors  of  any  kind. 

Within  a  sample  unit  each  shrimp 
shall  be  Class  1  as  defined  in  Appendix 
Z  S  265.106. 

(iii)  Minimum  acceptable  flavor  and 
odor  (minimum  requirements  of  a  Grade 
"C"  or  "substandard^  product)  means 
that  the  raw  product  and  the  cooked 
product  have  a  moderate  storage- 
induced  odor  (for  the  raw  product)  and 
flavor  and  odor  (for  the  cooked  product) 
but  the  product  is  reasonably  fr«e  from 
any  objectionable  off-flavors  and  off- 
odors  that  may  be  indicative  of  spoilage 
or  decomposition. 

Reasonably  free  means  that  within  a 
sample  unit  less  than  5  percent  of  the 
shrimp  may  show  class  2  decomposition 
as  defined  in  Appendix  2,  S  265.106. 
None  of  the  shrimp  shall  show  Class  3 
decomposition. 

(e)  Evaluation  of  physical  , 
characteristics  and  defects.  Each  sample 
unit  shall  be  evaluated  as  to  physical 
characteristics  and  defects  in 
accordance  with  the  following 
definitions  and  methods  of  analysis.  If 
examining  frozen  shrimp  that  have  been 
glazed,  remove  the  glaze  using 
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Procedore  18.001  of  the  Association  of 
Official  Analytical  Chemists 
immediately  before  starting  the 
examination.  (Appendix  3.  S  262.106.) 

(1)  Dehydration.  Dehydration  j^fers  to 
a  ^neral  desiccation  of  the  shrimp  flesh 
that  is  noticeabie  after  the  shell  and 
glaze  are  removed.  It  is  evaluated  by 
noting  any  detectable  change  from  the 
normal  characteristic,  bright  appearance 
of  freshly  caught,  properly  iced  or 
properiy  processed  shrimp. 

(i)  Shght  dehydration  means  scarcely 
noticeable  desiccation  of  the  shrimp 
flesh  that  will  not  affect  the  desirability 
and/or  eatirrg  quality  of  the  shrimp. 

(ii)  Moderate  dehydration  means 
conspicuous  desiccation  of  the  shrimp 
flesh  that  will  not  seriously  affect  the 
desirability  and/or  eating  quality  of  the 
siuimp. 

(iii)  Severe  dehydration  means 
conspicious  desiccation  that  will 
seriously  affect  the  desirability  and/or 
eating  quality  of  the  riirimp. 

(2)  £)eterioration  is  evaluated  by 
noting  any  detectable  change  in  the 
normal  good  odor  of  freshly  caught, 
properiy  iced  or  properiy  processed 
shrimp. 

(i)  SUgfat  deterioration  means  that 
overall  the  sample  unit  lacks  the  normal 
characteristic  pleasant  odor  of  freshly 
caught,  properly  iced  or  properly 
processed  shrimp;  the  desirability  and/ 
or  eating  quality  of  the  ahrioip  is  not 
affected. 

(ii)  Moderate  deterioration  means  that 
overall  the  sample  unit  has  scarcely 
noticeable  odors  of  prolonged  storage 
and/or  off-odors  that  materially  affect 
the  desirability  and/or  eating  quaHty  of 
the  shrimp. 

(iii]  Severe  deterioration  means  that 
overall  the  sample  unit  has  definite 
odors  of  prolonged  storage  and/or 
spoilage  odor*  that  seriously  affect  the 
desirability  and/or  eating  quality  of  the 
shrimp. 

(3)  Presence  of  bnJien  or  damaged 
shrimp.  Fresh  or  ftawed  shrinqj  (glaze 
removed)  shall  be  visually  examined. 
Broken  or  damaged  shrimp,  identified  as 
follows,  are  grouped  together  and 
evaluated  by  noting  the  percent  by 
wei^t  of  such  broken  or  damaged 
shrimp  in  the  total  net  weight  of  the 
sample  unit  (determined  in  aoomdance 
with  Appendix  3.  S  265.108). 

(ij  "Broken"  means  a  shrimp  having  a 
break  in  flie  flesh  greater  than  Va  of  the 
thickness  of  the  shrimp  measured  where 
the  break  occurs. 

(ii)  "Damaged"  means  a  shrimp  that  is 
crushed  or  mutilated  so  as  to  materially 
affect  its  appearance  and/or  nseability. 

(4]  Presence  of  shrimp  pieces.  (Shrimp 
mariceted  as  "pieces"  will  not  be  subiect 
to  this  eralnation.)  Fresh  or  thawed 


shrimp  shall  be  visually  examined. 
"Piece"  means: 

(i)  For  a  count  of  70  or  fewer  nnglazed 
shrimp  per  pound,  any  shrimp  that  has 
fewer  than  5  segments,  with  or  without 
tail  fins  attached;  or 

(ii)  For  a  count  of  more  than  70 
unglazed  shrimp  per  pound,  any  shrimp 
that  has  fewer  than  4  segments;  or 

(iii)  Any  whole  shrimp  with  a  break  in 
the  flesh  greater  than  %  of  the  thickness 
of  the  shrimp  measured  where  the  break 
occurs. 

Shrimp  pieces  so  identified  are 
grouped  together  and  evaluated  by 
noting  the  percent  by  weight  of  such 
pieces  in  the  total  net  weight  of  the 
sample  unit  (determined  in  accordance 
with  Appendix  3,  S  265.106). 

(5)  Presence  of  unuseable  material 
(legs,  flippers,  loose  shell,  antennae, 
heads,  swimmerets.  extraneous  material 
and  unacceptable  shrimp).  The  product 
shall  be  visually  examined  in  the  fresh 
or  thawed  state.  Unuseable  materials, 
defined  as  follows,  are  separated  from 
the  shrimp  and  evaluated  by  noting  the 
percent  by  weight  of  such  unuseable 
material  in  the  total  net  weight  of  the 
sample  unit  (determined  in  accordance 
with  Appendix  3,  5  265.106). 

(i)  "Legs"  refers  to  walking  legs  only 
(heads-on  market  form  excepted);  if 
attached  should  be  detached  and  weight 
thereof  evaluated. 

(ii)  "Loose  shell"  and  "antennae"  refer 
to  any  piece  of  shell  or  antennae  which 
is  completely  detached  from  the  shrimp. 

(iii)  "Flipper"  refers  to  the  tail  fin  with 
or  without  the  last  shell  segment 
attached,  with  or  without  flesh. 

(iv)  "Head"  refers  to  any  portion  of 
the  head  (cephalothorax).  (Heads-on 
shrimp  excepted). 

(v)  "Extraneous  material"  means  any 
material  in  Oie  sample  unit  which  is  not 
shrimp  ma teriaL 

(vi)  IJaaoceptable  shrimp"  refers  to 
abnormal  or  diseased  shrimp. 

(6)  "Black  spot  and  improperly 
cleaned  ends"  refer  to  presence  of  any 
objectionable  black  or  darkened  area 
that  affects  Ae  desirability  and/or 
eating  quality  of  the  shrimp.  Affected 
shrimp  are  grouped  together  and 
evaluated  by  noting  the  percent  by 
weight  of  such  shrimp  in  the  total  net 
weight  of  die  sample  unit  (determined  in 
accordance  with  Appendix  3.  S  2^.106). 
Shrimp  with  black  spot  and/or 
improperly  cleaned  ends  shall,  if  they 
are  considered  defective  in  other 
categories,  also  be  evaluated  in  such 
other  categories. 

(7)  Presence  of  inadvertently  or 
improperly  peeled,  or  improperly 
deveined  shrimp.  Fresh  or  thawed 
shrimp  ahail  be  visaally  examined  to 
determine  wfaetiier  the  particular  market 


form  being  examined  has  been  properly 
peeled  and/or  deveined  (i.e.  head,  shell 
segments,  swimmerets,  tail  fins,  and 
alimentary  canal  have  been  removed)  in 
accordance  with  the  description  of  that 
market  form  as  set  forth  in  i  265.102(c). 
Inadvertently  peeled,  improperiy  peeled 
and  improperly  deveined  shrimp, 
identified  as  follows,  are  grouped 
together  (one  class  of  defect)  and 
evaluated  by  noting  the  percent  by 
weight  of  such  shrimp  in  the  total 
sample  unit.  (Inadvertently  peeled, 
improperly  peeled,  or  improperly 
deveined  riirimp  that  are  also 
considered  broken,  damaged,  or  pieces. 
shall  be  evaluated  only  as  broken, 
damaged,  or  fneces,  accordingly), 
(i)  "Inadvertendy  or  improper^ 
peeled"  refers  to  a  shrimp  with  any  shell 
or  shell  fragments  missing  or  intact 
other  than  as  outlined  under 
S  265.ia2(c).  (Shell-on  shrimp  witii  tail 
fins  and/or  telson  missing  is 
inadvertently  peeled,  but  if  the  last 
•egment  of  flesh  is  missing,  tike  shrimp  is 
damaged). 

(ii)  "Improperly  deveined"  refiers  to  a 
shrimp  wiA  any  attached  Mack  or  dark 
vein  other  than  as  outlined  under 
i  265.ia2(c). 

(8)  Unifininity  of  si^.  Hie  product 
shall  be  evaluated  in  the  fi^sh  or 
thawed  state  for  uniformity  of  size  as 
follows: 

(1)  From  the  adjusted  sample  unit  (all 
whole,  unlnT>ken,  undamaged  shrimp  in 
the  sample  unit  except  that  if  marketed 
as  "pieces",  evaluatim  shall  be  of 
uniformity  of  size  of  undamaged  pieces) 
visually  select  and  weigh  not  more  than 
10  percent  by  count  but  not  less  than 
one  of  the  largest  shrimp; 

(ii)  Visually  select  and  weigh  not  mora 
than  10  percent  by  count,  but  not  less 
than  one,  of  the  smallest  shrimp: 

(iii)  Divide  the  weight  of  the  large 
shrimp  by  the  weight  of  the  small  shrimp 
and  the  result  will  be  the  uniformity     . 
ratio. 

(9)  Texture.  'Texhire"  refers  to  an 
undesirable  toughness  and/or  dryness 
and/or  mushiness  of  shrimp.  The 
product  is  examined  in  the  cooked  state 
(if  uncooked  style,  cooked  in  accordance 
with  procedures  specified  in  Appendix 
1,  S  265.106]  and  evaluated  by  noting 
deviations  from  the  nonnal 
characteristics  of  the  species  when 
fi^shly  caught,  properiy  processed,  and 
cooked.  The  texture  of  the  cooked 
shrimp  should  be  firm,  slightly  resilient 
but  not  tough,  moist  but  not  mushy. 
Deviations  are  classified  an 

(i)  Slight.  Fairly  firm,  moist  bat  sot 
mushy. 

(ii)  Moderate.  Moderately  tot^ 
mirist  but  not  mushy. 
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(iii)  Severe.  Excessively  tough,  very 
dry,  or  very  mushy. 

(f)  Grade  Assignment.  Physical 
characteristics  and  defects  of  each 
sample  unit  shall  be  classified  and 
points  assigned  in  accordance  with 
Table  1;  the  tolerance  level  for  each 
grade  shall  be  in  accordance  with  Table 
n.  Each  sample  unit  shall  be  assigned 
the  grade  into  which  it  falls  in 
accordance  with  the  evaluation  of  flavor 
and  odor  and  tolerance  level  for 
characteristics  and  defects  as  specified 
in  section  285.103.  The  grade  assigned  to 
a  lot  is  the  grade  assigned  to  the 
majority  of  the  sample  units;  provided 
that  if 

(1)  the  number  of  sample  units  which 
fall  one  grade  below  the  majority  grade 
(by  reason  of  flavor  and  odor  evaluation 
or  physical  characteristics  and  defects) 
exceeds  the  acceptance  number 
prescribed  for  the  sample  size  (number 
of  sample  units]  as  specified  in  section 
260.61;  or 

(2)  the  grade  of  any  one  of  the  sample 
units  falls  more  than  one  grade  below 
the  majority  grade  in  flavor  and  odor 
evaluation  or  by  reason  of  physical 
characteristics  and  defects, 

the  grade  assigned  to  the  lot  shall  be  one 
grade  below  the  majority  grade. 

§265.105    Hygiene. 

Shrimp  shall  be  processed  and 
maintained  in  accordance  with  §§  260.98 
to  260.104  of  this  Chapter  and  of  the 
Good  Manufacturing  Practice 
regulations  contained  in  21  CFR  Part 
110. 

Table  I.— Classification  of  Defects 


Points  Assigned 

Oeteol 

Minor 

Major 

Seri- 
ous 

1.  OuliyUilttuii.  SNgM  ,„»««»«... 

Desiccation: 

Moderate 

Severe - 

2.  Un«orit*y  ratio  of  weight  >s  de- 
fined m  sectiofl  265.104(e)(e): 

1  75  to  1  90 

1 
1 

2 

4 

2.00  to  2.25 _. 

2 

Over  to  2.25 

1 

4 

3  Deterioration: 

s«bm 

Utoderata 

" 2 

.^ 

4     Black    apot    and    knproperiy 
cieaned  ends: 

Froin    1%    to    4%    (by 
weight) 

1 

Frotn    4%    to    6%    (by 

"«*«) 

More  tmy  6%  (by  weight)... 

2 

4 

5  Pieces: 

From    1%    «>    2%    (by 

1 
1 

From    2%    to    3%    (by 

wrtght) ~ - 

More  than  3%  (by  weight).. 
8.  Damaged  and  broken: 

From    2%     to    4%     (by 

might) 

2 

4 

From   4%   to   10%   (by 

<«*gM) ......: 

2 

Table  I.— Classification  of  Defects— 
Continued 


Points  Assigned 

Defeat 

MInar 

Maior 

Sett- 
ous 

More     than     10%      (by 

wawm 

7.  Legs,  loose  shel.  antennae.  Up- 
pers, extraneoue  material  heads, 



4 

or  wtacoeptsUe  shrimp: 

Fmn    t%    to    2%    (by 

wei(^<)  — - 

From    2%     to    3%     (by 

1 

— - 



wei^W) 

2 

4 

8.  Impraperty  peeled,  inadvertently 

peeled,  and  imprQperly  deveined: 

From    1%    to    6%    (by 

weight) 

From   6%    to    10%    (by 

1 

wngtH)  

2 

More     then      10%      (by 

woititl _. 

4 

9  Textile: 

SMil                  

1 

2" 

Moderate.      

Severe 

•— -- 

4 

Table  M.— TotawtCES  for  Vahious  Defects 


Comtiined  nwior  and  major  Delects 


US  OradeA 

Up  to  aivl  indudbig  5  polnis 

U.S.  Grade  B: 

Over  5  pomts.  I4>  to  and  including  9 


US.  Omit  O 

Over  9  points,  i4>  to  and  inckiding  13 
pomts. 


Sertoua 


None 


None 


Upto4 
points. 


§265.106 

Appendix  1 

Procedures  for  cooking  samples  in  sensory 
evaluation  of  cooked  flavor  and  odor. 

"Cooked  in  a  suitable  manner"  (Cooked 
style  excepted)  means  that  a  portion  of  the 
thawed  product  has  been  cooked  as  follows: 

Place  2  to  4  ounces  of  shrimp  in  a  sauce 
pan  with  1  pint  of  water  and  1  teaspoon  of 
salt  (Salt  optional.)  Cook  until  internal 
temperature  reaches  160  degrees  F  (70 
degrees  C).  Drain  and  cool  without  rinsing 
and  check  for  flavor,  odor,  and  texture. 

Appendix  2 

Defect  Action  Levels 

These  defect  action  levels  apply  to  sample 
units  of  fresh  or  frozen  shrimp. 

A  defect  action  level  occurs  if  at  least  one 
of  the  following  conditions  is  present: 

If  5  percent  or  more  of  the  shrimp  In  a 
sample  unit  show  Class  3  decomposition;  or 

If  20  percent  or  more  of  the  shrimp  in  a 
sample  unit  show  Class  2  decomposition;  or 

If  the  percentage  of  shrimp  showing  Class  2 
decomposition  plus  four  times  the  percentage 
of  those  showing  Class  3  decomposition 
equals  at  least  20  percent  of  the  shrimp  in  a 
sample  unit 

The  classes  are  defined  as  follows: 

Class  1— Passable 

This  category  includes  fishery  products 
that  range  from  very  fresh  to  those  tliat 
contain  fishy  odors  or  other  odors 


characteristic  of  the  (x)inmercial  product  not 
definitely  identifiable  as  decomposition. 

Class  2— Decomposed  (Slight  but  Definite) 

The  first  stage  of  definitely  identifiable 
decomposition.  An  odor  is  present  that  while 
not  really  intense,  is  persistent  and  readily 
perceptible  to  tiie  experienced  examiner  as 
that  of  decomposition. 

Class  3 — Decomposed  (Advanced) 

The  product  possesses  a  strong  odor  of 
decomposition  which  is  persistent  distinct 
and  unmistakat>le. 

Appendix  S 

Determination  of  Net  Weight 

Regulatory  tolerances  for  new  weight  are 
estabhshed  under  the  provisions  of  the 
Federal  Food  Drug  and  Cosmetic  Act,  as 
amended. 

The  following  procedures  are  based  on  the 
Thirteenth  Edition  of  the  Official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists. 

18.001    NewWeigtitoiPiYnenSeafoods.Procedure. 

Set  scale,  32.050,  on  firm  support  and  level. 
Adjust  zero  load  indicator  or  rest  point  and 
check  sensitivity. 

(a)  Glazed  seafoods. — Remove  package 
from  low  temperature  storage,  open 
immediately,  and  place  contents  under  gentle 
spray  of  cold  water.  Agitate  carefully  so 
product  is  not  broken.  Spray  until  all  ice 
glaze  that  can  be  seen  or  felt  is  removed. 
Transfer  product  to  circular  No.  8  sieve,  20 
cm  (8")  diameter  for  product  less  than  or 
equal  to  0.9  kg  (2  lb.)  and  20  cm  (12")  for 
product  greater  than  0.9  kg  (2  lb.].  Without 
shifting  product  incline  sieve  at  angel  of  17- 
20°  to  facilitate  drainage  and  drain  exactly  2 
minutes  (stop  watch).  Immediately  transfer 
product  to  tarred  pan  (B)  and  weigh  (A). 
Weight  product = A— B. 

Modified  AOAC  18.016  and  13.017  method 
for  determining  the  net  weight  of  frozen 
peeled  shrimp  blocks  and  packages. 

(a)  Equipment  needed. 

(i)  Container  of  sufficient  size  and  capacity 
so  as  to  completely  submerge  the  product. 
Wire  mesh  basket  large  enough  to  contain 
contents  of  package  and  with  opening  small 
enough  to  retain  all  pieces.  Expanded  metal 
test-tube  basket  or  equivalent  fully  line  with  - 
standard  16  mesh  per  linear  inch  insect 
screen,  mesh  bags  or  other  suitable 
containers  are  also  satisfactory. 

(ii)  Balance.  Sensitive  to  0.01  ounce  or  0.25 

8 

(iii)  Sieve.  U.S.  standard  #6  wire  sieve  12" 
diameter  (30  centimeters). 

(iv)  Thermometer. 

(v)  Stop  Watch. 

(2)  Procedures. 

Place  contents  of  individual  package  in 
wire  mesh  basket  and  immerse  in  container 
of  fresh  water  so  that  top  of  basket  extends 
above  water  level.  Introduce  water  at 
eo'±5*F  (26*G2t3*C)  at  bottom  of  container 
at  flow  rate  of  1-3  quarts  or  liters  per  minute. 
As  soon  as  the  product  thaws  so  that  the 
glaze  can  be  removed  and  the  shirmp 
separated  easily,  transfer  all  material  to  12" 
(30  centimeters)  Na  8  sieve,  distributing 
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evenly.  Tilt  the  sieve  to  above  20  degrees  and 
drain  for  exactly  two  minutes.  Immediately 
transfer  shrimp  to  a  tarred  container  and 
weigh. 

"Drained  weight"  of  cooked  shrimp  is 
determined  by  the  following  AOAC  18.016 
method  modified. 
Procedure 

[i]  Weigh  product  free  all  wrapping  and 
record  weight.  Place  product  in  a  container 
containing  an  amount  of  fresh  potable  water 
eO'+S-F  (26*G2t3*C)  equal  to  8  times  the 
declared  weight  of  the  product.  If  product  is 
bloc:k  frozen,  turn  block  over  several  times 
during  thawing.  If  frozen  shrimp  are  caked 
together  they  may  be  parted  manually 
provided  they  are  not  injured  in  the  process. 
When  all  the  ice  has  melted,  empty  the 
shrimp  into  a  12tt  (30  centimeters)  ^  sieve, 
distributing  evenly.  Tilt  the  sieve  to  about  20* 
and  drain  for  exactly  two  minutes. 
Immediately  transfer  shrimp  to  a  tarrad 
container  and  weigh. 

|FR  Ooc  U-13a0S  FiM  S-1»-«Z:  •:«  m| 
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Proposed  Rules 


Federal  Register 
VoL  47.  No.  98  - 
Thursday.  May  20.  1962 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulatior^s.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  tt>e  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1032 

Milk  in  ttw  Southern  Illinois  Marketing 
Area;  Proposed  Suspension  of  Certain 
Provisions  of  the  Order 

AGCNCV:  Agricultural  Marketing  Service. 

USDA. 

action:  Proposed  suspension  of  rules. 

summary:  This  notice  Invites  written 
comments  on  a  proposal  to  suspend 
certain  provisions  relating  to  how  much 
milk  not  needed  for  fluid  (bottling)  use 
may  be  moved  directly  from  farms  to 
nonpool  plants  and  still  be  priced  under 
the  order.  The  proposed  suspension 
would  remove  the  limits  on  such 
movements  of  milk  during  the  months  of 
lune  through  August  1982.  The  action 
was  requested  by  a  cooperative 
association  to  assure  the  efficient 
disposition  of  milk  not  needed  for  fluid 
use  and  still  maintain  producer  status 
under  the  order  for  dairy  farmers 
regularly  associated  with  the  market 
The  closing  of  a  fluid  milk  plant  supplied 
by  the  cooperative  association  prompted 
the  request 

DATE  Comments  are  due  not  later  than 
May  27, 1962. 

ADOflESS:  Comments  (two  copies) 
should  be  filed  with  the  Hearing  Clerii. 
Room  1077.  South  Building.  U.S. 
Department  of  Agriculture,  Washington, 
DC.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Groene,  Marketing  Specialist, 
Dairy  Division.  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture. 
Washington.  D.C,  20250,  (202)  447-4824. 
8UPPt£MCNTARY  INFORMATION:  This 
proposed  action  has  been  reviewed 
under  USDA  procedures  established  to 
implement  Executive  Order  12291  and 
has  been  classified  "not  significant" 
and.  therefore,  not  a  major  action. 

It  has  been  determined  that  any  need 
for  suspending  certain  provisions  of  the 
order  on  an  emergency  basis  precludes 


following  certain  review  procedures  set 
forth  in  Executive  Order  12291.  Such 
procedures  would  require  that  this 
document  be  submitted  for  review  to  the 
Office  of  Management  and  Budget  at 
least  10  days  prior  to  its  publication  in 
the  Federal  Register.  However,  this 
would  not  permit  the  completion  of  the 
required  suspension  procedures  and  the 
inclusion  of  June  1982  in  the  suspension 
period  if  this  is  found  necessary.  The 
initial  request  for  this  action  was 
received  on  May  11. 1982. 

It  has  also  been  determined  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  insure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended,  (7  U.S.C.  etaeq.),  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Southern  Illinois  marketing 
area  is  being  considered  during  the 
months  of  June  through  August  1982: 

1.  In  S  1032.13(b)(2).  the  language 
"during  the  months  of  May.  June,  and 
July,  during  the  months  of  August  and 
December  for  not  more  than  12  days  of 
production  of  producer  milk  by  such 
producer,  and  in  any  other  month  for  not 
more  than  8  days  of  production  of 
producer  milk  by  such  producer". 

2.  In  5  1032.13(b)(3),  the  language  "for 
not  more  days  of  production  of  producer 
milk,  by  such  producer  than  is  received 
at  a  pool  plant(8)  pursuant  to  paragraph 
(a)  of  this  section". 

All  persons  who  desire  to  submit 
written  data,  views,  or  arguments  in 
connection  tvith  the  proposed 
suspension  should  file  two  copies  of 
such  material  with  the  Hearing  Clerk, 
Room  1077.  South  Building,  United 
States  Department  of  Agriculture, 
Washington.  D.C.  20250,  not  later  than 
May  27, 1982.  The  period  for  filing 
comments  is  limited  to  7  days  because  a 
longer  period  would  not  provide  the 
time  needed  to  complete  the  required 
procedures  and  include  June  1982  in  the 
suspension  period. 

The  comments  that  are  sent  will  be 
available  for  public  inspection  at  the 


office  of  the  Hearing  Clerk  during 
regular  business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  suspension  would 
remove  the  limits  on  the  amount  of  milk 
that  may  be  diverted  from  pool  plants  to 
nonpool  plants  during  the  months  of 
June  through  August  1982.  The  order 
now  provides  that  during  the  months  of 
January  through  April  and  September 
through  November  not  more  than  8  days' 
production  of  a  producer  may  be 
diverted  to  nonpool  plants  that  are  not 
other  order  plants.  Such  diversions  are   ' 
limited  to  not  more  than  12  days' 
production  of  a  producer  during  August 
and  December.  Diversions  to  nonpool 
plants  that  are  also  other  order  plants 
are  limited  each  month  of  the  year  to  not 
more  than  the  nimiber  of  days  of 
production  of  a  producer  that  is  received 
at  pool  plants. 

The  suspension  was  requested  by  a 
cooperative  association  that  supplies 
milk  to  handlers  regulated  under  the 
order.  The  cooperative  association 
received  notification  that  a  pool 
distributing  plant  it  supplies  will  cease 
operations  on  May  29, 1982.  The 
cooperative  stated  that  other  pool 
distributing  plants  have  supply 
arrangements  that  nm  through  August 
but  that  tentative  arrangements  have 
been  made  to  place  the  plant's  milk 
supply  in  such  other  pool  distributing 
plants  in  September.  As  a  result  milk  of 
the  cooperative's  members  will  be 
temporarily  in  excess  of  fluid  milk  needs 
and  will  have  to  be  moved  to  nonpool 
plants  for  surplus  disposal  during  June 
through  August. 

Outiets  for  the  displaced  milk  include 
manufactiuing  plants  located  in  the 
production  area  and  distributing  plants 
in  the  St  Louis  area  that  are  regulated 
under  the  adjacent  St.  Louis-Ozarks 
order.  The  cooperative  contends  that 
suspension  of  the  diversion  limitations 
is  necessary  so  that  the  milk  can  be 
moved  to  such  plants  in  the  most 
economical  manner.  Without  the 
suspension,  the  cooperative  contends, 
cosUy  and  inefficient  movements  of  milk 
would  have  to  be  made  to  continue  to 
pool  the  milk  of  dairy  farmers  who  have 
been  regularly  associated  with  the 
market.  Also,  without  the  suspension, 
some  of  the  milk  would  become  pooled 
under  the  St  Louis-Ozarks  order, 
thereby  lowering  returns  to  producers 
supplying  that  maricet.  The  cooperative 
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conteQds  that  St  Louis-Ozarlcs 

producers  should  not  have  their  returns 
reduced  as  a  result  of  carrying  a  reserve 
^supply  of  milk  that  has  regularly  been 
associated  with  the  Southern  Illinois 
order. 

List  of  Subjects  in  7  CFR  Part  1032 

Milk  marketing  orders,  Milk.  Dairy 
products. 

Signed  at  Washington,  D.C..  on  May  14, 
1982. 

William  T.  Manley, 

Deputy  Adminiatnitor,  Marketing  Program 
Operations. 

(FR  Doc.  82'13754  Filed  5-1S-82:  ft4S  am) 
BIUJN6  COOC  3410-<a-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

(Docket  No.  PRM-50-30] 

Coundl  on  Energy  Independence; 
Withdrawal  of  Petition  for  Rulemaking 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Withdrawal  of  petition  for 
rulemaking  Hied  by  the  Council  on 
Energy  Independence. 

summary:  In  a  Federal  Register  notice 
published  on  December  17, 1981  (46  FR 
61484),  the  Commission  announced  the 
receipt  of  and  requested  comments  on  a 
petition  for  rulemaking  (PRM-50-30) 
filed  by  the  Council  on  Energy 
Independence.  The  petition,  which  was 
dated  September  11, 1981,  requested  that 
the  Commission  amend  its  regulations  in 
10  CFR  Part  50  to  extend  the  operating 
life  of  nuclear  power  plants  by 
beginning  the  40-year  Operating  License 
(OL)  term  at  the  date  of  issuance  of  the 
OL.  By  letter  dated  May  4, 1982,  the 
petitioner  has  withdrawn  its  petition  for 
rulemaking  and  requested  that  the 
Commission  cease  work  on  its  proposed 
amendments  to  10  CFR  Part  50. 
aoores$ES:  a  copy  of  the  petitioner's 
letter  of  withdrawal  is  available  for 
public  inspection  in  the  Commission's 
Public  Document  Room,  1717  H  Street. 
N.W.,  Washington,  DC.  A  copy  of  the 
letter  of  withdrawal  may  be  obtained  by 
writing  to  the  Division  of  Rules  and 
Records,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT 
John  D.  Philips,  Chief,  Rules  and 
Procedures  Branch,  Division  of  Rules 
and  Records,  Office  of  Administration. 
U.S.  Nuclear  Regulatory  Commission. 


Washington,  DC  20555.  Telephone:  (301) 
492-7086  or  Toll  Free:  800-368-5642. 

Dated  at  Bethesda,  Maryland  this  12th  day 
of  May  1982. 

For  the  Nuclear  Regulatory  Conunission. 

WiUiam  J.  Dirdu, 

Executive  Director  for  Operations. 

|FR  Doc  82-13810  Filed  S-19-8&  8:45  am| 
BILLING  CODE  7S«>-01-M 


FEDERAL  TRADE  COMMISSION 

16  CFR  Part  423 

Amendment  to  Trade  Regulation  Rule 
Concerning  Care  Labeling  of  Textile 
Products  and  Leather  Clothing 

AGENCY:  Federal  Trade  Commission. 
action:  Notice  of  opportunity  to  file 
objections  to  the  participation  of 
Chairman  James  C.  Miller  III  in  the 
rulemaking  proceeding. 

summary:  The  purpose  of  this  document 
is  to  notify  interested  parties  of 
statements  about  this  proceeding 
regarding  care  labeling  of  textile 
products  and  leather  clothing  made  by 
Chairman  James  C.  Miller  III  prior  to  his 
appointment  to  the  Commission  and  to 
afford  interested  parties  an  opportunity 
to  file  objections  to  Chairman  Miller's 
participation  in  the  proceeding  if  they 
wish. 

DATE:  Objections  may  be  filed  on  or 
before  June  4, 1982. 

ADDRESS:  Objections  should  be 
addressed  to  Secretary,  Federal  Trade 
Commission,  6th  Street  and 
Pennsylvania  Avenue,  NW.. 
Washington,  D.C.  20580,  and  should  be 
labeled  "Chairman  Miller's  Participation 
in  Care  Labeling  Amendments." 
Copies  of  the  Chairman's  prior 
statements  are  available  in  Room  130, 
Federal  Trade  Commission,  6th  Street 
and  Pennsylvania  Avenue.  NW.  ((202) 
523-3598). 

FOR  FURTHER  INFORMATION  CONTACT 

Jerome  A.  Tintle,  Office  of  General 
Counsel,  Federal  Trade  Commission. 
Washington.  D.C.  20580,  (202)  523-3487. 
SUPPLEMENTARY  INFORMATION:  Prior  tO 
his  appointment  to  the  Commission. 
Chairman  Miller  made  certain 
statements  concerning  the  amendments 
to  the  Trade  Regulation  Rule  governing 
Care  Labeling  of  Textile  Products  and 
Leather  Clothing  that  the  Commission 
had  proposed  on  January  26, 1976  (41  FR 
3747).  Mr.  Miller  made  the  statements  in 
1976  in  his.  capacity  at  that  time  as 
Director.  Government  Operations  and 
Research  of  the  Council  on  Wage  and 
Price  Stabihty  ("Council").  The 
statements  appear  in:  (1)  A  Council 


press  release  reporting  Mr  Miller's 
remarks  before  the  National  Conference 
on  Care  Labeling  in  Washington,  D.C. 
on  July  20. 1976;  (2)  comments  of  the 
Council  which  Mr.  Miller  joined  in 
submitting  for  the  rulemaking  record  on 
September  24, 1976;  and  (3)  a  Council 
press  release  concerning  the  September 
24, 1976  comments  of  the  Council. 

Notwithstanding  his  prior  statements. 
Chairman  Miller  intends  to  participate 
in  any  future  Commission  deliberations 
in  the  proceeding  unless,  after 
consideration  of  any  objections  to  his 
participation  that  may  be  filed  in 
response  to  this  notice,  he  or  the 
Commission  determines  otherwise. 
Interested  parties  may  file  such 
objections  on  or  before  June  4, 1982. 

Copies  of  Chairman  Miller's  prior 
statements  are  available  in  Room  130. 
Federal  Trade  Commission,  6th  Street 
and  Pennsylvania  Avenue,  NW.. 
Washington.  D.C  20580  ((202)  523-3598). 

List  of  Subjects  in  16  CFR  Part  423 

Qothing.  Labeling.  Textiles,  Trade 
practices. 

(Sec.  6,  38  StaL  721  (15  U.S.C.  48);  80  Stat.  383. 
as  amended,  81  Stat  54  (5  U.S.C  552)) 

By  direction  of  the  Commission,  dated  May 
12.1982. 

Carol  M.  Thomas, 

Secretary. 

[FR  Doc  82-11766  nied  5-19-81:  ft4S  ami 
BHJJNG  CODE  •7S0-ei-M 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  159  '        . 

Proposed  Customs  Regulations 
AmefKlments  Relating  to  Currency 
Rates  of  Exctiartge 

agency:  Customs  Service,  Treasury. 
action:  Proposed  rule. 

summary:  The  Customs  Regulations 
provide  a  Ust  of  forei^  countries  whose 
currencies  are  converted  into  equivalent 
United  States  currencies  and  certified 
on  a  quarterly  basis.  Each  time  a  new 
counti7  is  to  be  added  to  this  Ust  the 
regulations  must  be  amended.  This  is  a 
burdensome  procedure  which  Customs 
beUeves  should  be  simplified.  This 
document  proposes  to  amend  the 
regulations  by  (1)  removing  the  hst  of 
countries  from  the  regulations,  and  (2) 
providing  that  Customs  would  establish, 
and  publish  as  a  Treasury  Decision  in 
the  Customs  Bulletin  for  each  calendar 
quarter,  a  list  of  foreign  countries  for 
which  quarterly  currency  rates  are 
certified,  and  for  the  currency  of  each  of 
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the  countries,  the  rate  or  rates  firat 
certified  by  the  Federal  Reserve  Bank  of 
New  York  for  such  foreign  currency  for 
a  day  in  that  quarter. 

DATE:  Comments  must  be  received  on  or 

before  July  19, 1982. 

AOORESS:  Written  comments  (preferably 
in  triplicate]  may  be  addressed  to  the 
Commissioner  of  Customs.  Attention: 
Regulations  Control  Branch,  U.S. 
Customs  Service,  1301  Constitution 
Avenue,  NW.,  Room  2428,  Washington, 
D.C.  20229. 

FOR  FURTHER  WFORIIATION  CONTACT. 

G.  Scott  Shreve,  Duty  Assessment 
Division  (202-^566-5307),  U.S.  Customs 
Service,  1301  Constitution  Avenue,  NW., 
Washington.  D.C.  20229. 

SUPPLEMEMTARY  WFORMATIONC 
Background 

In  accordance  with  31  U.S.C.  372,  it  is 
necessary  to  convert  foreign  currency 
into  equivalent  United  States  currency 
for  the  purpose  of  assessing  and 
collecting  duties  upon  merchandise 
imported  into  the  United  States.  To  do 
this.  Customs  must  use  the  rates  of 
exchange  certified  to  the  Secretary  of 
the  Treasury  by  the  Federal  Reserve 
Bank  of  New  York  ("FRB"). 

The  FRB  provides  rates  of  exchange 
by  two  methods:  (1)  responses  to  special 
requests  by  Customs,  and  [2]  daily  rate 
sheets. 

Special  requests  by  Customs  are 
utilized  for  those  currencies  for  whidi 
rate  information  is  needed  infrequently 
either  because  of  low  trade  volume  or 
due  to  the  fact  that  most  transactions 
are  in  U.S.  dollars. 

For  currencies  for  which  there  is  a 
high  demand  for  rate  information, 
certified  rates  of  exdiange  are  provided 
by  the  daily  rate  sheets.  The  daily  rate 
sheets  list  (l)x:ountrie8  set  forth  in 
S  159.34(a),  Customs  Regulations  (19 
CFR  159.34(a)),  whose  currencies  are 
converted  into  equivalent  United  States 
currencies  and  certified  on  a  .quarterly 
basis,  and  (2)  countries  not  set  forth  in 
S  159.34(a),  but  for  which  there  is  a 
demand  for  currency  rate  informatioa. 
The  FRfi  finds  it  more  efficient  to 
provide  information  about  this  second 
group  on  the  daily  rate  sheets  as 
opposed  to  responding  to  numerous 
special  requests. 

For  those  countries  listed  in 
S  159.34(a).  certified  quarterly  rates  of 
exchange  are  used.  For  these  countries. 
Customs  pubhshes  in  the  Customs 
Bulletin,  for  the  quarter  beginning 
January  1,  and  for  each  quartar 
thereafter,  the  rate  or  rates  first  OBrlllled 
by  the  FRB  for  the  respective  forei^i 
currency  for  a  day  in  that  quarter. 


The  certified  quarterly  rate  of 
exchange  is  used  for  Customs  purposes 
for  any  date  of  exportation  within  the 
quarter  unless  a  certified  daily  rate,  as 
determined  by  the  FRB  and  certified  to 
the  Secretary  of  the  Treasury,  for  the 
date  of  exportation  varies  by  5  percent 
or  more  from  the  certified  quarterly  rate. 
In  that  event.  Customs  publishes  in  the 
Customs  Bulletin  a  notice  of  the 
variation  (popularly  called  a 
"variance"),  and  the  rate  certified  on 
that  date  for  the  applicable  country 
listed  in  §  159.34(a).  The  certified  daily 
rate  then  is  used  for  Customs  purposes 
in  connection  with  merchandise 
exported  on  that  date. 

For  those  countries  appearing  on  the 
daily  rate  sheets  but  not  on  the  list  of 
countries  in  5 159.34(a),  a  different 
procedure  is  used.  The  rates  of  exchange 
for  those  countries  are  converted  and 
certified  on  a  daily  basis,  rather  than  on 
a  quarterly  basis,  as  is  the  case  of  the 
countries  listed  in  9 159.34(a).  Therefore, 
to  inform  the  importing  community  of 
the  daily  rates  of  exchange  of  those 
countries,  it  is  necessary  for  Customs  to 
publish  a  separate  Treasury  Decision 
each  week  in  the  Customs  Bulletin. 

Castoms  believes  that  when  trade 
practices  change  so  as  to  warrant  the 
addition  of  a  country  to  the  daily  rate 
sheets,  that  cotmtry  also  should  be 
placed  on  the  quarterly  list  and  subject 
to  the  benefit  of  the  quarterly  rate 
procedure.  In  this  regard.  Customs 
published  a  final  rule  in  the  Federal 
Register  on  \4ay  4, 1981  (T.O.  81-117;  46 
FR  24944),  amending  9 15g.34(a),  by 
adding  eight  countries  to  the  quarterly 
list  Since  that  amendment,  other 
countries  appearing  on  the  daily  rate 
sheets  should  be  added  to  the  quarteriy 
list.  Under  existing  procedures,  it  would 
be  necessary  to  amend  §  159.34(a]  to 
add  these  new  countries  to  those 
ab<eady  listed  in  that  section.  Further,  as 
other  countries  are  added  to  the  daily 
rate  sheets,  it  would  be  necessary  to 
amend  S  159.34(a)  again.  Customs 
believes  this  is  a  burdensome  procedure 
which  should  be  simplified. 

Rather  dian  commence  the 
amendatory  process  each  time  a  country 
is  to  be  added  to  the  hst  of  countries, 
this  document  proposes  to  amend 
S  159.34(a)  by  removing  the  Hst  of 
coimtries  and.  in  its  place,  advise  the 
pubUc  that  Customs  would  establish, 
and  publish  as  a  Treasury  Decision  in 
the  Customs  Bulletin  for  each  calendar 
quarter,  a  list  of  foreign  countries  for 
which  quarterly  rates  of  exchange  are 
certified  and  for  the  currency  of  each  of 
the  countriee,  the  rate  or  rates  first 
certified  by  ^  FRB  for  such  foreign 
currency  for  a  day  in  that  quarter.  This 
means  that  a  country,  added  to  the  daily 


rate  sheets  between  calendar  quarters, 
would  be  added  to  the  quarterly  list  of 
countries  at  the  time  of  publication  of 
the  Treasury  Decision  in  the  Customs 
Bulletin  at  the  next  calendar  quarter.  In 
the  interim,  to  inform  the  importing 
community  of  the  daily  rates  of 
exchange  of  those  countries  added  to 
the  daily  rate  sheets.  Customs  would 
continue  to  publish  a  separate  Treasury 
Decision  each  week  in  the  Customs 
Bulletin.  The  advantage  of  this  approach 
is  that  9 159.34(a)  need  not  be  amended 
repeatedly  each  time  another  country  is 
added  to  the  daily  rate  sheets. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  timely  submitted  to 
the  Commissioner  of  Customs. 
Comments  submitted  will  be  available 
for  public  inspection  in  accordance  with 
section  103.11(b).  Customs  Regxilations 
(19  CFR  103.11(b)),  during  regular 
business  days  between  the  hours  of  9:00 
a.m.  and  4:30  pjn.  at  the  Regulations 
Control  Branch.  Room  2426,  U.S. 
Customs  Service  Headquarters,  1301 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20229. 

The  Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  section 
605(b)  of  the  Regulatory  Flexibility  Act, 
Pub.  L  96-354,  (5  U.S.C.  601.  et  seq),  it  is 
hereby  certified  that  the  proposed 
regulations  set  fdrtfa  in  tlds  document 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  these  proposed 
amendments  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  S^U.S.C.  603  and  604. 

Executive  Oder  12281 

This  document  does  not  meet  the 
criteria  for  a  "major  rule"  as  specified  in 
section  1(b)  of  E.0. 12291.  Accordingly, 
no  regulatory  impact  analysis  has  been 
prepared. 

Drafting  InfarmalkNi 

The  principal  author  of  this  document 
was  Charles  D.  Ressin,  Regulations 
Control  Branch,  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  particpated  in  its  developmoit. 

List  of  SubjecU  in  19  CFR  Part  150 

Customs  duties  and  inspection. 

Imports,  Foreign  currendas. 

Authority 

This  document  is  propoeed  under  (he 
authority  of  R.S.  2S1.  as  amended  (10 
U.S.a  66).  section  25.  28  Stat  552,  as 
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amended  (31  U.S.C.  372),  section  624.  46 
Stat.  759  (19  U.S.C.  1624). 

PART  159— UQUIDATION  OF  DUTIES 

It  is  proposed  to  revise  fi  159.34(a]. 
Customs  Regulations  {19  CFR  159.34(a)). 
to  read  as  follows: 

S  169.34    Certified  quMlarty  rate.  . 

(a)  Countries  for  which  quarterly  rate 
is  certified.  Customs  shall  establish  on 
the  1st  day  of  January,  April,  July,  and 
October  of  each  year,  a  list  of  foreign 
countries  for  which  a  quarterly  currency 
rate  is  certified.  Customs  shall  publish 
quarterly  as  a  Treasury  Decision  in  the 
Customs  Bulletin  the  list  of  foreign 
countries  and  for  the  currency  of  each  of 
the  countries,  the  rate  or  rates  first 
certified  by  the  Federal  Reserve  Bank  of 
New  York  for  such  foreign  currency  for 
a  day  in  that  quarter. 
***** 

Approved  April  30, 1982. 
William  Raab. 

CommisBioner  of  Customs. 

John  M.  Walker,  Jr. 

Assistant  secretary  of  the  Treasury. 

(FR  Doc  S2-I3807  Filed  Vl»-62:  8:45  amj 
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DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

30  CFR  Parts  211, 221, 231, 250,  and 
270 

Notice  of  Intent  To  Require  the  Use  of 
a  Payor  information  Form 

agency:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  intent  to  propose 
rulemaking. 

summary:  The  Minerals  Management 
Service  (MMS),  formerly  the 
Conservation  Division  of  the  U.S. 
Geological  Survey  (USGS),  proposes  the 
use  of  a  Payor  Information  Form  (PIF)  to 
identify  all  parties  holding  interests  in 
Federal  lands.  Outer  Continental  Shelf 
(OCS)  lands,  or  Indian  lands  leases  on 
which  royalties  are  being  paid  on 
minerals  extracted  and  sold.  The  Payor 
Information  Form  will  be  required  to  be 
submitted  by  each  party  who  pays 
rentals  and/or  royalties  to  the  MMS, 
identifying  the  percentage  of 
production/sales  for  each  specific  lease 
or  property.  The  proposed  PIF  will 
enable  MMS  to  determine  all  of  the 
payors  responsible  for  making  payments 
on  Federal  and  Indian  leases  to  the 
Royalty  Management  Accounting 
Center.  This  form  fulfills  the 
recommendation  of  the  Commission  on 


Fiscal  Accountability  of  the  Nation's 
Enei^gy  Resources  that: 

*  *  *  the  Department  immediately  require 
all  lessees  of  revenue  producing  leases  or 
their  agent  (the  operator  or  some  otlier  agent) 
to  submit  a  payor  plan  signed  by  ail  payors 
indicating  the  payment  responsibilities  of 
each  party.  In  the  payor  plan,  the  lessee 
should  identify  the  payors  for  100  percent  of 
the  royalty  obligation.  Modiiied  payor  plans 
must  be  submitted  whenever  any  payor 
responaibiUties  change  *  *  *  . 

DATE:  Written  comments  and 
recommendations  on  this  proposed 
rulemaking  must  be  received  on  or 
before  June  21, 1982. 
ADDRESS:  Written  comments  may  be 
mailed  or  delivered  to  Mr.  Raymond  A. 
Hicks,  Chief,  Branch  of  Rules  and 
Procedures  for  Royalty  Management, 
Minerals  Management  Service,  12203 
Sunrise  Valley  Drive,  Room  6A220,  Mail 
Stop  660,  Reston,  Virginia  22091. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Raymond  A.  Hicks,  Chief,  Branch  of 
Rules  and  Procedures  for  Royalty 
Management  Minerals  Management 
Service,  12203  Sunrise  Valley  DKve, 
Mail  Stop  660,  Reston.  Virginia  22091, 
telephone  (703)  860-7331. 

Authority:  The  Director  of  the  Minerals 
Management  Service  has  the  authority  to 
prescribe  the  manner  in  which  royalty 
production  and  sales  data  are  remitteid  to  the 
Federal  Government  in  accordance  with  the 
pertient  provisions  of  the  minerals  operating 
regulations  (30  CFR  Parts  211,  221.  231,  250, 
270)  and  the  terms  of  the  minerals  leases  and 
contracts  issued  pursuant  to  the  Mineral 
Leasing  Act  the  Act  of  February  25, 1920  (30 
U.S.C.  181  et  seq.):  the  Acquired  Lands 
Leasing  Act  of  August  7, 1947  (30  U.S.C.  351 
et  seq.);  the  Geothermal  Steam  Act  of  1970 
(30  U.S.C.  1001  et  seq.);  the  Outer  Continental 
Shelf  Lands  Act  (43  U.S.C.  1301  et  seq.);  the 
Allotted  Lands  Leasing  Act  of  1909  (25  U.S.C 
396);  the  Tribal  Lands  Leasing  Act  of  1938  (25 
U.S.C  3968);  and  Executive  Order  12291  (4S 
FR  13193). 

SUPPLEMENTARY  INFORMATION:  On 

January  19, 1982,  the  Secretary  of  the 
Interior  established  the  Minerals 
Management  Service  and  transferred 
thereto  all  functions  previously 
exercised  by  the  Conservation  Division, 
U.S.  Geological  Survey,  including 
administration  of  the  regulatory 
programs  cited  herein.  Secretarial  Order 
No.  3071  (47  FR  4751,  February  2, 1982). 

Purpose 

The  Royalty  Management  Program 
(RMP)  of  MMS  is  developing  a  new  data 
base  to  identify  properties  and  parties 
paying  rentals  and  royalties  on  Federal 
and  Indian  leases.  Rentals  paid  to  the 
Bureau  of  Land  Management  are  not 
included.  To  develop  and  maintain  this 
automated  data  base,  the  RMP  proposes 
utilizing  a  Payor  Information  Form.  The 


Payor  Information  Form  will  be  required 
to  be  submitted  by  each  party  who  pays 
rentals  or  royalties  to  MMS.  This  form 
will  be  required  for  each  lease  on  which 
a  payment  is  made  to  MMS,  specifying 
what  percentage  of  the  production  is 
covered  by  the  payment 

Payors  will  be  required  to  file 
amended  PIFs,  within  30  days,  when  any 
change  in  the  information  previously 
provided  occurs. 

From  the  information  provided  on  die 
PIF.  the  RMP  will  assign  unique 
accounting  identification  codes.  Payors 
will  use  the  assigned  codes  for  reporting 
and  paying  rentals  and  royalties  on  the 
Report  of  Sales  and  Royalty  Remittance 
(Form  9-2014). 

Explanation 

The  new  accounting  identification 
numbering  system  has  been  designed  to 
provide  the  flexibility  needed  to  allow 
reporting  and  paying  at  the  Federal  or 
Indian  lease  level  or  below.  This 
flexibility  is  needed  to  deal  with 
ownership  and  operational 
arrangements  which  may  not  be 
consistent  across  an  entire  Federal  or 
Indian  lease. 

Ownership  and  operating  rights  are 
routinely  assigned  on  part  of  a  lease 
rather  than  for  an  entire  lease.  As  a 
result  of  this  ownership  division  on  a 
Federal  or  Indian  lease,  industry  will 
usually  identify  their  leases  based  upon 
common  ownership  or  operators  which, 
most  of  the  time,  are  not  consistent  with 
the  Federal  or  Indian  lease  boundary. 
Hius  a  Federal  or  Indian  lease  usually 
consists  of  more  than  one  company 
"lease." 

In  the  future,  a  new  element  in  the 
Federal  royalty  accounting  system  will 
be  what  is  called  the  "revenue  source.** 
The  revenue  source  irom  the 
Government  or  Indian  lessor's  point  of 
view  is  a  producing  entity  on  a  lease 
bom  which  the  lessor  expects  to  receive 
revenues. 

A  revenue  source  will  be  one  or  more 
wells  or  zone  completions  on  a  Federal 
or  Indian  lease  which  have: 

•  A  common  royalty  rate 

•  A  common  operator 

•  A  common  ownership  or  division  of 
mterest 

For  Federal  or  Indian  royalty  accounting 
identification  purposes,  the  revenue 
source  will  be  further  separated  by 
products  produced. 

The  products  are  identified  by  the 
party  (payor)  who  will  be  paying  the 
royalties  for  each  of  the  products. 

If  the  royalty  payor  has  more  than  one 
marketing  outiet  for  the  same  product 
such  as  sales  to  more  than  one 
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purchaser,  then  the  payment  will  be 
further  subdivided  into  "selling 
arrangements." 

At  the  selling  arrangement  level,  tfie 
percentage  of  the  total  product  being 
sold  at  that  level  is  identified.  This 
percentage  represents  that  portion  of  the 
product  (Le.,  fraction  of  100  percent)  that 
is  being  sold  by  a  payor  from  that 
revenue  source. 

Thus  for  Federal  and  Indian  royalty 
accounting  identification  purposes,  a 
unique  identification  numbering  system 
is  developed  which  consists  of  the 
following  components: 

•  Lease  number 

•  Revenue  source 

•  Product 

•  Payor 

•  Selling  Arrangement 

Detailed  instructions  for  completing 
the  proposed  Payor  Information  Form 
have  been  developed  and  are  available 
upon  request  from  Raymond  A.  Hicks. 
Chief,  Branch  of  Rules  and  Procedures 
for  Royalty  Management  Minerals 
Management  Service— MS660. 12203 
Suiu'ise  Valley  Drive,  Reston,  Virginia 
22091. 

Ust  of  Subjects  in  30  CFR  Parts  211.  SI, 
231, 2Se,  and  27« 

Dated- May  17. 1962. 

S.  OanW  N.  MUot.  Jr.. 
Assittant  Secretary  of  the  Interior, 
anxma  cooc  43io-3v-ii 
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Minerals  Management  Service 
30  CFR  Part  221 

Site  Security;  Onshore  Federal  and 
Indian  OH  and  Gas  Leases 

agency:  Minerals  Management  Service, 

Interior. 

action:  Extension  of  comment  period  on 

a  notice  of  intent  to  propose  rulemaking. 

SUMMARY:  In  response  to  requests  for  an 
extension  of  time  to  comment  on  a 
notice  of  intent  to  propose  rulemaking 
on  minimum  site  security  requirements 
for  onshore  Federal  and  Indian  oil  and 
gas  leases  published  in  the  Federal 
Register  April  21. 1982  (47  FR 17076),  a 
15-day  extension  is  hereby  granted.  This 
extension  will  give  the  public  more  time 
to  study  and  coounent  on  the  notice  of 
intent  to  propose  rulemaking. 
date:  Comments  on  this  notice  of  intent 
to  propose  rulemaking  must  be  received 
by  June  7, 1982. 

.ADDRESS  Comments  may  be  mailed  to 
Director,  Minerals  Management  Service, 
12203  Sunrise  Valley  Drive,  Mail  Stop 
656,  Reston,  Virginia  22091. 
FOR  FURTHER  INFORMATION  CONTACT 
Mr.  Gerald  R.  Daniels.  (703]  860-7535 
(FTS)  928-7535;  or  Mr.  Cecil  Feeney. 
(703)  860-6259.  (FTS)  928-6259. 

Dated:  May  13, 1982. 
Eddie  R.  Wyatt. 

Acting  Chief,  Onshore  Minerals  Management 
Division. 

[FR  Doc.  82-13737  PU«d  S-l»-«2;  »:*S  aa| 
BILUNQ  CODE  43«Hn-M 


Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  943 

Public  Disclosure  of  Comments 
Received  From  Federal  Agencies  on 
Proposed  Bonding  Amendment  to  ttte 
Texas  State  Program 

agency:  Office  of  Suface  Mining 
Reclamation  and  Enforcement  Interior. 
ACTION:  Disclosure  of  comments. 

summary:  Before  the  Director  of  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  may  approve 
state  regulatory  program  amendments 
submitted  under  Section  503(a)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  the  views  of 
certain  Federal  agencies  must  be 
solicited  and  disclosed.  The  Director  has 
solicited  conunents  from  these  agencies 
on  the  Texas  program,  and  is  today 
announcing  their  public  disclosure. 


ADDRESSES:  See  "SUPPLEMENTARY 
INFORMATION"  for  addresses  where 

copies  of  the  comments  received  from 
Federal  Agencies  and  the  administrative 
record  on  the  proposed  bonding 
cmiendment  to  the  Texas  State  program 
are  available. 

FOR  FUTHER  INFORMATION  CONTACT: 
Robert  L  Markey,  Director,  Oklahoma 
State  Office.  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Room 
3432.  333  West  Fourth  St.  Tulsa. 
Oklahoma  74103.  Telephone:  (918)  581- 
7929. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Co|Mes 

Copies  of  the  comments  received  from 
Federal  agencies  and  administrative 
record  on  the  proposed  bonding 
amendment  to  the  Texas  program  are 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement  Oklahoma  State 
Office,  Room  3432.  333  West  Fourth 
Street  Tulsa,  Oklahoma  74103. 
Telephone:  (918)  581-7927. 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  Room  5315. 1100  L 
Street  N.W.,  Washington,  D.C  20240, 
Telephone:  (202)  343-7896. 
Texas  Railroad  Commission,  Surface 
Mining  and  Reclamation  Division,  105 
West  Riverside  Drive.  Austin,  Texas 
78711,  Telephone:  (512)  475-8751 

Background 

The  Director,  OSM  is  evaluating  the 
proposed  bonding  amendment 
submitted  by  Texas  for  his  review  on 
September  18, 1981.  See  the  Federal 
Register.  In  accordance  with  section 
503(b)(1)  of  SMCRA  and  30  CFR 
732.17(h)(10)(i),  this  amendment  to 
Texas'  program  may  not  be  approved 
until  the  Director  has  solicited  and 
publicly  disclosed  the  views  of  the 
Administrator  of  the  Environmental 
Protection  Agency,  the  Secretary  of 
Agriculture,  and  the  heads  of  other 
Federal  agencies  concerned  with  or 
having  special  expertise  relevant  to  the 
program  amendment  as  proposed.  In  this 
regard,  the  following  Federal  agencies 
were  invited  to  comment  on  the 
Oklahoma  program: 

Department  of  Agriculture: 
Soil  Conservation  Service    ' 
Forest  Service 

Agricultural  Stabilization  and 
Conservation  Service 
Advisory  Council  on  Historic 

Preservation 
Department  of  Labor. 
Mine  Safety  and  Health 
Administration 


Environmental  Protection  Agency 
Water  Resources  Council 
Council  on  Environnmental  Quality 
Department  of  Energy 
Department  of  the  Interior 

Bureau  of  Indian  Affairs 

Bureau  of  Land  management 

Bureau  of  Mines 

Bureau  of  Reclamation 

Fish  and  Wildlife  Service 

National  Park  Service 

Geological  Survey 
U.S.  Army  Corps  of  Engineers 

Of  those  agencies  invited  to  comment 
OSM  received  acknowledgement  and/or 
comments  from  the  following  offices. 
Department  of  Agricultiu^: 

Soil  Conservation  Service 

Forest  Service 

Agricultural  Stabilization  and 
Conservation  Service 
Environmental  Protection  Agency 
Department  of  the  Interior 

Bureau  of  Reclamation 

Fish  and  Wildlife  Service 

National  Park  Service 

Minerals  Management  Service 

Dated  May  14i  1962. 
Arthur  W.  Abb* 

Acting  Assistant  Director,  Program 
Operations  and  Inspection. 

(FR  Doc  82-13727  FUed  5-l»-82:  Mi  am] 
MUNQ  CODE  43MM»-il 


DEPARTMENT  OF  DEFENSE 

Defense  Nudear  Agency 

32  CFR  Ch.  I 

Guidance  for  the  Determination  and 
Reporting  of  Nuclear  Radiation  Dose 
for  DOD  Participants  in  the 
Atmospheric  Nuciear  Test  Program 
(1945-1962) 

agency:  Defense  Nuclear  Agency.  DOD. 
ACTION:  Request  for  conunents  on 
proposed  guidelines. 

summary:  We  propose  to  establish 
guidance  to  DOD  components  for  the 
determination  and  reporting  of  ionizing 
radiation  dose  for  DOD  participants  in 
the  atmospheric  nuclear  test  program 
(1945-1962).  TTiese  proposals  are  based 
upon  a  review  of  the  existing  film  badge 
dosimetry  data  base  and  established 
scientific  principles.  The  methodology 
by  which  a  Aim  badge  dose  or  an 
absorbed  radiation  dose  may  be 
established  for  individual  test 
participants  is  ouUined.  The  use  of 
individual  film  badge  data  as  well  as 
records  existing  for  other  individuals.  - 
radiological  surveys,  weapons  effects 
data,  and  modeling  techniques  based  on 
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the  laws  of  the  physical  sciences  form 
the  basis  of  the  guidance. 

DATES:  All  written  comments  in    - 
response  to  this  request  are  welcome 
and  must  be  received  by  luly  15, 1982  in 
order  to  be  considered. 

ADDRESS:  Written  comments  should  be 
addressed  to  the  Director,  Defense 
Nuclear  Agency,  ATTN:  NTPR. 
Washington.  DC.  20305 

We  will  send  a  copy  of  the  Fact  Sheet 
on  the  Nuclear  Test  Personnel  Review 
Program  to  anyone  requesting  it.  This 
fact  sheet  describes  the  background  and 
scope  of  the  program  and  some  of  the 
findings  to  date.  Please  send  requests  to 
CoL  Thomas  J.  Haycraft  at  the  address 
above. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Robert  L  Brittigan,  Defense  Nuclear 
Agency,  ATTN:  GC,  Washington.  D.C. 
20305  (Telephone  202-325-7681). 

SUPPLEMENTARY  INFORMATION: 

Authority 

On  March  26, 1982.  the  United  States 
District  Court  for  the  District  of 
Columbia  filed  a  Memorandum  Order  in 
the  case  of  Gott  v.  Nimmo,  Civil  Action 
No.  80-406.  The  order  requires  the 
Defense  Nuclear  Agency  to  promulgate 
"rules  which  establish  methodologies 
and  standards  to  calculate  radiation 
exposure."  A  notice  of  appeal  has  been 
duly  filed  and,  in  the  event  the  decision 
of  the  District  Court  is  reversed,  this 
proposed  rule  will  be  withdrawn. 

Previous  Actions  by  the  Department  of 
Defense 

Between  1945  and  1962  the  Atomic 
Energy  Commission  (AEC)  carried  out 
some  235  atmospheric  nuclear  tests, 
principally  in  Nevada  and  the  Pacific 
Ocean.  An  estimated  220,000 
Department  of  Defense  (DOD) 
personnel  military  and  civilan,  were 
involved  in  this  testing,  and  many  were 
exposed  to  low  levels  of  ionizing 
radiation  in  the  performance  of  various 
activities.  The  doses  generally  were  well 
within  established  radiation  dose  limits. 

DOD  in  December  1977  began  a 
program  of  wide-ranging  actions  on 
behalf  of  the  atmospheric  nuclear  test 
participants.  The  Defense  Nuclear 
Agency  (DNA)  was  appointed  the  DOD 
Executive  Agency  for  this  effort.  The 
Nuclear  Test  Personnel  Review  (NTPR) 
program  was  established  by  DNA  to 
carry  out  these  responsibilities. 

DOD  has  made  a  conunitment  to 
Congress  to  provide  the  recorded 
exposure,  or  to  estimate  the  most 
probable  exposure,  for  each  test 
participant  The  principal  issue 
addressed  herein  is  the  method  for 


calculating  the  nuclear  radiation  dose 
for  the  Individual  participants. 

Radiatioo  Dose  Determination 

The  basic  means  by  which  to  measure 
dose  from  exposure  to  ionizing  radiation 
is  the  film  badge.  Of  the  estimated 
220,000  Department  of  Defense 
participants  in  atmospheric  nuclear 
weapons  tests,  about  145.000  have  film 
badge  dose  data  available.  The  records 
have  been  converted  to  a  standard 
format  and  are  being  provided  to  each 
military  service,  which  can  use  the  film 
badge  dose  data  to  obtain  a  radiation 
dose  for  a  particluar  individual  from 
that  service.  This  is  done  upon  request 
from  the  individual,  the  individual's 
representative,  the  Veterans' 
Administration,  or  others  as  authorized 
by  the  Privacy  Act. 

From  1945  through  1954,  the  DOD  and 
Atomic  Energy  Commission  (AEC) 
policy  was  to  issue  badges  only  to  a 
portion  of  the  personnel  in  a 
homogeneous  unit  such  as  a  platoon  of  a 
battaUon  combat  team.  Naval  ship  or 
aircraft  crew.  Either  one  person  was 
badged  in  a  group  performing  the  same 
function,  or  only  personnel  expected  to 
be  exposed  to  radiation  were  badged. 
After  1954.  the  policy  was  to  badge  all 
personnel.  But  some  badges  were 
unreadable  and  some  records  were  lost 
or  destroyed,  as  in  the  fire  at  the  Federal 
Records  Center  In  St  Louis.  For  these 
reasons  the  NTPR  Program  has  focused 
on  determining  the  radiation  dose  for 
those  personnel  (about  75.000)  who  were 
not  issued  film  badges  or  for  who  film 
badge  records  are  not  available. 

In  order  to  determine  the  radiation 
dose  to  individuals  for  whom  film  bddge 
data  are  not  available,  alternative 
approaches  are  used  as  circuinstances 
warrant.  All  approaches  require 
investigation  of  individual  or  group 
activities  and  their  relationship  to  the 
radiologiced  environment 

First  if  it  is  apparent  that  personnel 
were  not  present  in  the  radiological 
environment  and  had  no  other  potential 
for  exposure,  then  their  dose  is  zero. 
Second,  if  some  members  of  a  group  had 
film  badge  readings  and  others  did  not — 
and  if  all  members  had  a  conunon 
relationship  with  the  radiological 
environment — then  doses  for  unbadged 
personnel  can  be  calculated.  Third, 
where  sufficient  badge  readings  or  a 
common  relationship  to  the  radiological 
environment  does  not  exist  dose 
reconstruction  is  performed.  This 
involves  correlating  a  unit's  or 
individual's  detailed  activities  with  the 
quantitively  determined  radiological 
environment 

The  three  approaches  are  described 
as  follows:  A.  Activities  of  an  individual 


or  his  unit  are  researched  for  the  period 
of  participation  in  an  atmospheric 
nuclear  test.  Unit  locations  and 
movements  are  related  to  areas  of 
radiation.  If  personnel  were  far  distant 
from  the  nuclear  detonations(s).  did  not 
experience  falldut  or  enter  a  fallout 
area,  and  did  not  come  in  contact  with 
radioactive  samples  or  contaminated 
objects,  they  were  judged  to  have 
received  no  dose. 

B.  Film  badge  data  fi-om  badged 
persoimel  may  be  used  to  estimate 
individual  doses  for  unbadged 
personnel.  First,  a  group  of  participants 
must  be  identified  that  have  certain 
common  characteristics  and  a  similar 
potential  for  exposure  to  radiation.  Such 
characteristics  are:  individuals  must  be 
doing  the  same  kind  of  work,  referred  to 
as  activity,  and  all  members  of  the  group 
must  have  a  common  relationship  to  the 
radiological  environment  in  terms  of 
time,  location  or  other  factors. 
Identification  of  these  groups  is  based 
upon  research  of  historical  records,        » 
technical  reports  or  correspondence.  A 
military  unit  may  consist  of  several 
groups  or  several  units  may  comprise  a 
single  group. 

Using  proven  statistical  methods,  the 
badge  data  for  each  group  is  examined 
to  determine  if  it  adequately  reflects  the 
entire  group,  is  valid  for  use  in 
statistical  calculations,  or  if  the  badge 
data  indicate  the  group  should  be  sub- 
divided into  smaller  groups. 

For  a  group  that  meets  the  tests 
described  above,  the  mean  dose, 
variance  and  confidence  limits  are 
determined.  An  estimated  dose  equal  to 
95%  probability  that  the  actual  exposure 
did  not  exceed  the  estimate  is  assigned 
to  unbadged  personnel.  This  procedure 
is  statistically  sound  and  will  insure  that 
unbadged  personnel  are  assigned  doses 
much  higher  than  the  average/mean  for 
the  group. 

C.  Dose  reconstruction  is  performed  if 
film  badge  data  are  unavailable  for  all 
or  part  of  the  period  of  radiation 
exposure,  if  fihn  badge  data  are  partially 
available  but  cannot  be  used 
statistically  for  calculations,  special 
activities  are  indicated  for  specific 
individuals,  or  if  other  types  of  radiation 
exposures  are  indicated.  In  dose 
reconstruction,  the  conditions  of 
exposure  are  reconstructed  analytically 
to  arrive  at  a  radiation  dose.  Such 
reconstruction  is  not  a  new  concept  it  is 
standard  scientific  practice  used  by 
health  physicists  when  the 
circumstances  of  a  radiation  exposure 
require  investigation.  The  underlying 
method  is  in  each  case  the  same.  The 
radiation  environment  if  characterized 
hi  time  and  space,  as  are  the  activities 
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and  geometrical  position  of  the 
individual.  ThuB,  the  rate  at  which 
radiation  is  accrued  is  determined 
throughout  the  time  of  exposure,  from 
which  the  total  dose  is  integrated.  An 
uncertainty  analysis  of  the 
reconstruction  provides  a  calculated 
mean  dose  with  confidence  limits.  The 
speciRc  method  used  in  a  dose 
reconstruction  depends  on  what  type  of 
data  are  available  to  provide  the 
required  characterizations  as  well  as  the 
nature  of  the  radiation  environment.  The 
radiation  environment  is  not  limited  to 
the  gamma  radiation  that  would  have 
been  measured  by  a  film  badge,  but  also 
includes  neutron  radiation  for  personnel 
sufficientiy  close  to  a  nuclear 
detonation,  as  well  as  beta  and  alpha 
radiation  (internally)  for  personnel 
whose  activities  indicate  the  possibihty 
of  inhalation  or  ingestion  of  radioactive 
particles. 

The  first  approach  in  subparagraph  A 
above  is  straightforward;  the  second  in 
subparagraph  B  uses  standard  statistical 
procedures;  the  third  approach  in 
subparagraph  C  is  discussed  in  more 
detail  in  the  section  titled.  Dose 
Reconstruction  Methodology. 

General  Procedures 

The  following  procedures  govern  the 
approach  taken  in  dose  determination: 

a.  Use  individual  film  badge  data 
where  available  and  complete. 

b.  Identify  group  activities  and 
locations  for  period(s)  of  possible 
exposure. 

c.  Qualitatively  assess  the  radiation 
environment  in  order  to  delineate 
contaminated  areas.  If  no  activities 
occiured  in  these  areas,  and  if  no  other 
potential  for  exposure  exists,  a  no  dose 
received  estimate  is  made. 

d.  If  partial  film  badge  data  are 
available,  define  group(8)  of  personnel 
with  common  activities  and 
relationships  to  radiation  environment. 

e.  Using  standard  statistical  methods, 
verify  from  tiie  distiibutibn  of  fihn  badge 
readings  whether  the  badged  sample 
adequately  represents  the  intended 
group, 

f.  Calculate  the  mean  dose  with 
variance  and  confidence  limits,  for  each 
unbadged  population.  Assign  a  dose 
equal  to  95%  probabihty  that  actual 
exposure  did  not  exceed  the  assigned 
dose. 

g.  If  badge  data  is  not  available  for  a 
statistical  calculation,  conduct  a  dose 
reconstruction. 

h.  For  dose  reconstruction,  define 
radiation  environment  through  use  of  all 
available  scientific  data,  e.g., 
measurements  of  radiation  intensity, 
decay,  radioisotopic  composition. 


i.  Quantitatively  relate  activities, 
shielding,  position,  and  other  factors  to 
radiation  environment  as  a  function  of 
time.  Integrate  dose  throughout  period  of 
exposure. 

j.  Where  possible,  calcidate  mean 
dose  with  confidence  limits;  otherwise 
calculate  best  estimate  dose  or,  if  data 
are  too  sparse,  upper  limit  dose. 

k.  Compare  calculations  with 
available  film  badge  records  to  verify 
the  calculated  doses. 

i.  Where  identified  as  a  contribution 
to  total  dose,  calculate  initial  or  internal 
radiation  dose. 

Dose  Reconstruction  Methodology 

A.  Concept 

The  specific  methodology  consists  of 
the  characterization  of  the  radiation 
environments  to  which  participants, 
through  all  relevant  activities,  were 
exposed.  The  environments,  both  initial 
and  residual  radiation,  are  correlated 
with  the  activities  of  participants  to ' 
determine  accrued  doses  due  to  initial 
radiation,  residual  radiation  and/or 
inhaled/ingested  radioactive  material, 
as  warranted  by  the  radiation 
environment  and  the  specific  personnel 
activities.  (5,  6]  Due  to  the  range  of 
activities,  times,  geometries,  shielding, 
and  weapon  characteristics,  as  well  as 
the  normal  spread  in  the  available  data 
pertaining  to  the  radiation  environment, 
an  uncertainty  analysis  is  performed. 
This  analysis  quantifies  the 
uncertainties  due  to  time/space 
variations,  group  size,  and  available 
data.  Due  to  the  large  amounts  of  data, 
an  automated  (computer-assisted) 
procedure  is  often  used  to  facilitate  the 
data-handling  and  the  dose  integration, 
and  to  investigate  the  sensitivity  to 
variations  in  the  parameters  used.  The 
results  of  the  calculations  are  then 
compared  with  film  badge  data  as  they 
apply  to  the  specific  period  of  the  film 
badges  and  to  the  comparable  activities 
of  the  exposed  personnel,  in  order  to 
vaUdate  the  procedure  and  to  identify 
personnel  activities  that  could  have  led 
to  atypical  doses.  Radiation  dose  from 
neutrons  and  dose  commitments  due  to 
inhaled  or  ingested  radioactive  material 
are  not  detected  by  film  badges  (5,  6) 
Where  required,  these  values  are 
calculated  and  recorded  separately. 

B.  Characterization  of  the  Radiological 
Environment 

This  step  describes  and  defines  the 
radiological  conditions  as  a  function  of 
time  for  all  locations  of  concern,  that  is, 
where  personnel  were  positioned  or 
where  personnel  activities  took  place. 
The  radiation  environment  is  divided 


into  the  two  standard  categories — initial 
radiation  and  residual  radiatioa 

The  initial  radiation  environment 
results  from  several  types  of  gamma  and 
neutron  emissions.  Prompt  neutrons  and 
gamma  radiation  are  emitted  at  the  time 
of  detonation,  while  delayed  neutrons 
and  fission-product  gamma,  from  the 
decay  of  radioactive  products  in  the 
fireball  continue  to  b<e  emitted  as  the 
fireball  rises.  In  contrast  to  these 
essentially  point  sources  of  radiation, 
there  is  gamma  radiation  from  neutron 
interactions  with  air  and  soil  generated 
within  a  fraction  of  a  second.  (8) 
Because  of  the  complexity  of  these 
radiation  sources  and  their  varied 
interaction  properties  with-air  and  soil, 
it  is  necessary  to  obtain  solutions  of  the 
Boltzmann  radiation  transport  equation. 
[9]  The  radiation  environment  thus 
derived  includes  the  effects  of  shot- 
specific  parameters  such  as  weapon 
type  and  yield,  neutron  and  gamma 
output  source  and  target  geometry,  and 
atmospheric  conditions.  The  calculated 
neutron  and  gamma  radiation 
environments  are  checked  for 
consistency  with  existing  measured 
data,  as  available.  In  those  few  cases 
displaying  significant  discrepancies  that 
cannot  be  resolved,  an  environment 
based  on  extrapolation  of  the  data  is 
used  if  it  leads  to  a  larger  calculated 
dose.  (7) 

The  residual  radiation  environment  is 
divided  into  two  general  codiponents — 
neutron-activated  material  that  / 

subsequentiy  emits,  over  a  period  of 
time,  beta  and  gamma  radiation;  and 
radioactive  debris  from  the  fission 
reaction  or  from  unfissioned  materials 
that  emit  alpha,  beta,  and  gamma 
radiation.  [8]  Because  residual  radiation 
decays,  the  characterization  of  the 
residual  environment  is  defined  by  the 
radiation  intensity  as  a  function  of  type 
and  time.  Radiological  survey  data  are 
used  to  determine  specific  intensities  at 
times  of  personnel  exposure. 
Interpolation  and  extrapolation  are 
based  on  known  decay  characteristics 
of  the  individual  materials  that  comprise 
the  residual  contamination.  {5,7\  In  diose 
rare  cases  where  insufficient  radiation 
data  exist  to  adequately  define  the 
residual  environment,  source  data  are 
obtained  from  the  appropriate  weapon 
design  laboratory  and  appUed  in 
standard  radiation  transport  codes  [10, 
11. 12)  to  determine  the  initial  radiation 
at  specific  distances  from  the  burst  This 
radiation,  together  with  material 
composition  and  chcu^cteristics,  leads 
to  a  description  of  the  neutron-activated 
field  for  each  looation  and  time  of 
interest  In  all  cases,  observed  data,  as 
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obtained  at  the  time  of  the  operation, 
are  used  to  calibrate  the  calculatioDS. 

C.  Activities  of  Participants 

This  step  uses  official  historical 
records,  augmented  by  personfil 
interviews  where  gaps  exist,  to  depict  a 
scenario  of  activities  for  each  individual 
or  de&iable  group.  For  military  units, 
whose  operations  were  closely 
controlled,  the  scenario  is  usually  well 
defined.  The  same  is  true  for  observers, 
[7]  who  were  restricted  to  specific 
locations  both  during  and  after  the 
nuclear  bursts.  Ships'  locations  and 
activities  are  usually  kno%vn  with  a  high 
degree  of  precision  from  deck  logs. 
Aircraft  tracks  and  altitudes  are  also 
usually  well  defined.  Personnel  engaged 
in  scientific  experiments  often  kept  logs 
of  their  activities;  moreover,  the 
locations  of  their  experiments  are 
usually  a  matter  of  record.  Where  the 
records  are  insufficiently  complete  for 
the  de^^e  of  precision  required  to 
determine  radiation  exposure, 
participant's,  comments  are  used  and 
reasonable  judgements  are  made  to 
further  the  analysis  [13).  F^ossible 
vernations  in  the  activities,  as  well  as 
possible  individual  deviations  from 
group  activities,  with  respect  to  both 
time  and  location,  are  considered  in  the 
uncertainty  analysis  of  the  radiation 
dose  calculations. 

D.  Calculation  of  Dose 

The  initial  radiation  doses  to  close-in 
personnel  (who  were  normally 
positioned  in  trenches  at  the  time  of 
detonation)  are  calculated  from  the 
above-ground  environment  by 
simulating  the  radiation  transport  into 
the  trenches.  Various  calculational 
approaches,  [10, 14]  standard  in  health 
physics,  are  employed  to  relate  in-trench 
to  above-trench  doses  for  each  source  of 
radiation.  Detailed  modeling  of  the 
human  body,  in  appropriate  postures  in 
the  trench,  is  performed  to  calculate  the 
gamma  dose  that  would  have  been 
recorded  on  a  film  badge  and  the 
maximum  neutron  dose.  [15]  The 
neutron,  neutron-generated  ganuna.  and 
prompt  gamma  doses  are  accrued  diuing 
such  a  dhort  time  interval  that  the 
posture  in  a  trench  could  not  be  altered 
significantiy  during  this  exposure.  The 
fission-product  gamma  dose,  however,  is 
delivered  over  a  period  of  many 
seconds.  (8]  Therefore,  the  possibity  of 
individual  reorientation  (e.g.,  standing 
up)  in  the  trench  is  considered.  [7.18\ 

The  calculation  of  the  dose  from 
residual  radiation  follows  from  the 
characterized  radiation  envirooaeat 
and  personnel  activities.  Because 
radiation  intensities  are  calculated  for  ■ 
field  (L«„  in  two  spatial  dimensions)  and 


in  time,  the  radiation  intensity  is 
determinable  for  each  increment  of 
po^onnel  activity  regardless  of 
direction  or  at  what  time.  (5,  7)  The  dose 
from  exposure  to  a  radiation  field  is 
obtained  by  summing  the  contribution 
(product  of  intensity  and  time)  to  dose  at 
each  step.  The  dose  calculated  &om  the 
radiation  field  does  not  reflect  the 
shielding  of  the  film  badge  afforded  by 
the  human  body.  This  shielding  has 
been  determined  for  pertinent  body 
positions  by  the  solution  of  radiation 
transport  equations  as  applied  to  a 
radiation  field.  (5)  Conversion  factors 
are  used  to  arrive  at  a  calculated  film 
badge  dose,  which  not  only  facilitates 
comparison  with  Blm  badge  data,  but 
serves  as  a  substitute  for  an  unavailable 
film  badge  reading. 

The  calculation  of  the  dose  bom 
inhaled  or  ingested  radioactivity 
primarily  involves  the  determination  of 
what  radioisotopes  entered  the  body  in 
what  quantity.  Published  conversion 
fractors  {17, 18)  are  then  applied  to  these 
data  to  arrive  at  the  radiation  dose  and 
futiu"e  dose  commitments  to  internal 
organs.  Inhalation  or  ingestion  of 
radioactive  material  is  calculated  from 
the  radioactive  environment  and  the 
processes  of  making  these  materials 
inhalable  or  ingestible.  Activities  and 
processes  that  cause  material  to  become 
airborne  (such  as  wind, 
decontamination  or  traffic)  are  used 
with  empirical  data  [19,  2Cf]  on  particle 
lofting  to  determine  airborne 
concentrations  under  specific 
circumstances.  Volumetric  breathing 
rates  and  durations  of  exposure  are 
used  to  calculate  the  total  material 
intake.  Data  on  time-dependent  weapon 
debris  isotopic  composition  and  the 
above-mentioned  conversion  factors  are 
used  to  calculate  die  dose  commitment 
to  the  body  and  to  specific  body  organs, 
(ft  22] 

E.  Uncertainty  Analysis 

Because  of  the  uncertainties 
associated  with  the  radiological  data  or 
calculations  used  in  the  absence  of  data, 
as  well  as  the  imcertainties  with  respect 
to  personnel  activities,  confidence  limits 
are  determined  where  possible  for  group 
dose  calculations.  The  uncertainty 
analysis  quantifies  the  errors  in 
available  data  or  in  the  model  used  in 
the  absence  of  data.  Confidence  limits 
are  based  on  the  uncertainty  of  ail 
relevant  input  parameters,  and  thus  vary 
with  the  quahty  of  the  input  data.  They 
also  consider  the  possible  range  of 
doses  due  to  ti>e  size  of  the  exposure 
groap  being  examined.  Typical  soaroae 
of  error  include  orientation  of  IIm 
weapons,  specific  weapon  yields, 
instrument  error,  fallout  intensity  data. 


time(s)  at  which  data  were  obtained, 
fallout  decay  rate,  route  of  personnel 
movements,  and  arrival /stay  times  for 
specific  activities.  (5,  7) 

F.  Comparison  with  Film  Badge  Records 

Calculations  of  gamma  dose  were 
compared  with  film  badge  records  for 
two  military  units  at  Operations 
PLUMBBOB  to  initially  vaUdate  this 
methodology.  Where  all  parameters 
relating  to  radiation  exposure  were 
identified,  direct  comparison  of  gamma 
dose  calculations  with  actual  film  badge 
readings  was  possible.  Resultant 
correlations  provided  higkconfidence  in 
the  methodology.  [5,  S] 

Film  badge  data  may,  in  some  cases, 
be  unrepresentative  of  the  total 
exposure  of  a  given  individual  or  group; 
nevertheless,  they  are  extremely  useful 
for  direct  comparison  of  incremental 
doses  for  specific  periods,  e.g.. 
validating  the  calculations  for  the 
remaining,  unbadged  period  of  exposure. 
Moreover,  a  wide  disbibntion  of  film 
badge  data  often  leads  to  more 
defim'tive  personnel  grouping  for  dose 
calculations  and  to  further  investigation 
of  the  reason(s)  for  such  distribution.  (5) 
In  all  cases,  personnel  film  badge  data 
are  not  used  in  the  dose  calculations, 
but  rather  are  used  solely  for 
comparison  with  and  validation  of  the 
calculations.  For  dose  reconstruction 
accomplished  to  date,  comparison  has 
been  favorable  and  within  the 
confidence  Ihnlts  of  the  calculations.  (5, 
6] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFRPart117 

[CQO12-42-01I 

DrawtxMge  Operation  Regulation^ 
San  Joaquin  River,  CaW. 

agency:  Coast  Guard,  DOT. 
ACTION:  Proposed  rule. 

summary:  At  the  request  of  the 
California  Department  of 
Transportation,  the  U.S.  Navy,  and  the 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company,  the  Coast  Guard  is 
considering  changing  the  regulation 
governing  the  Navy  Drive,  HighWay  4, 
and  Santa  Fe  bridges  over  the  San 
Joaquin  River  near  Stockton,  California, 
to  exempt  the  bridges  &om  the 
requirement  to-open  for  vessels.  The 
bridges  are  now  required  to  open  upon 
twelve  hours  advance  notice.  This 
proposal  would  relieve  the  bridge 
owners  of  the  burden  of  maintaining  the 
machinery  and  of  having  a  person 
available  to  open  the  draw.  Exempting 
these  bridges  from  the  requirement  to 
open  for  vessels  should  not  interfere 
with  the  reasonable  needs  of  navigation 
as  there  have  not  been  any  bridge 
openings  since  1978  except  for  tests.  As 
a  precaution  to  avoid  foreclosing  future 
navigational  access,  a  part  of  the 
proposed  regulation  would  i^pquire  the 
bridges  to  be  restored  to  service  upon 
six  months  notice  from  the  Coast  Guard. 
DATE:  Comments  must  be  received  on  or 
before  July  6, 1982. 
AOORCSS:  Comments  should  be 
submitted  fo  and  are  available  for 
examination  from  7  a jil  to  4  pan., 
Monday  through  Friday,  except 
holidays,  at  the  office  of  the  Commander 
(oan).  Twelfth  Coast  Guard  Distiict,  630 
Sansome  Street.  Room  936,  San 
Francisco,  CaUfomia  94126.  Comments 
may  also  be  hand  delivered  to  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT 

Rose  E.  Guerra,  Bridge  Administrator,  at 
(415)  556-8868,  or  at  the  above  address. 
SUPPLEMENTARY  information: 
Interested  persons  are  invited  to 
participate  in  this  proposed  rule  making 
by  submitting  written  views,  comments, 
data  or  arguments.  Persons  submitting 
comments  should  include  their  name 
and  address,  identify  the  bridge,  and 
give  reasons  for  concurrence  with  or  any 
recommended  change  in  the  proposal. 
Persons  desiring  acknowledgement  that 
their  comments  have  been  received 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 


The  Commander,  Twelfth  Coast 
Guard  District  will  evaluate  all 
communications  received  and  determine 
a  course  of  final  action  on  this  pn^KwaL 
The  proposed  regulation  may  be 
changed  in  the  light  of  comments 
received. 

DRAFTMO  mformatmn:  The  principal 
persons  involved  in  drafting  this 
proposal  are:  Rosie  E.  Guerra.  ftidge 
Administrator,  and  Lieutenant 
Commander  W.  A.  Cassels.  Project 
Attorney,  District  Legal  Office,  Twelfth 
Coast  Guard  District 

Discussiaa  of  The  Proposed  Regolatiaa 

The  Navy  Drive  swing  bridge,  at  mile 
39.8,  was  built  in  1938  and  is  the  only 
vehicular  access  to  Rough  and  Ready 
Island  near  Stockton.  CA.  The  bridge 
has  had  few  openings  in  recent  years, 
except  for  maintenance. 

He  single  leaf  bascule  railroad 
bridge,  at  mile  40.6,  was  built  in  1931. 
Since  1974  to  date  the  bridge  has  been 
opened  a  total  of  16  times.  Eight  of  the 
openings  were  in  1978  due  to  a 
construction  project  and  there  have  not 
been  any  openings  since  that  time. 

The  Highway  4  swing  bridge  at  mile 
41.6  was  built  in  193a  ^e  bridge  has 
not  been  opened  for  a  vessel  passage 
since  November  1976.  Logs  dating  h&dk. 
to  1943  show  several  intervals  of  up  to 
six  years  between  openings  for  marine 
traffia  Under  the  existing  classification 
as  a  fully  operational  swing  bridge,  die 
structure  does  not  meet  CAL/OSHA 
standards  in  several  areas,  lie 
estimated  cost  for  upgrading  the 
mechanical  and  electrical  features  to 
comply  with  CAL/OSHA  minimun) 
standards  is  $75,000.  The  expense 
appears  unwarranted  given  the 
infrequency  of  use. 

There  is  no  commercial  navigation  on 
the  waterway  and  Utde  recreational  use. 
Hie  proposed  regulation  would  provide 
for  restoration  of  service  should  future 
navigation  require  it 

This  proposed  regulation  has  been 
reviewed  under  the  provisions  of 
Executive  Order  12291  and  has  been 
determined  not  to  be  a  major  rule.  In 
addition,  the  proposed  regidation  is 
considered  to  be  nonsignificant  in 
accordance  with  guidelines  set  out  in 
the  Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regiilations  (DOT  Order  210a5  of  6-22- 
80).  An  economic  evaluation  has  not 
been  conducted  since,  for  the  reasons 
discussed  above,  the  impact  of  the 
prgposed  regulation  is  expected  to  be 
minimal.  In  accordance  with  §  606(b)  of 
the  Regulatory  Flexibility  Act  (94  Stat 
1164),  it  is  also  certified  that  this  rule,  if 
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promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

list  of  Subjects  In  33  CFR  Part  117 

Bridges. 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

In  consideration  of  the  foregoing  it  is 
proposed  that  Part  117  of  Title  33  of  the 
Code  of  Federal  Regulations  be 
amended  by  revising  { 117  J14(a)  to  read 
as  follows: 

$117,714    SanJoaqutaRivarandNs 
uiuuianoSi  uanTOfTm. 

(a)  San  Joaquin  River.  (1)  Port  of 
Stockton  railway  bridge  at  Stockton. 
The  draw  shall  open  on  signal  if  at  least 
twelve  hours  notice  is  given  to  the  Port 
Director. 

(2)  U.S.  Navy  Drive  bridge.  Atcfaiami. 
Topeka  and  Santa  Fe  raiload  bridge, 
and  California  Highway  4  bridge 
(Garwood  Bridge).  The  draws  need  not 
be  opened  for  the  passage  of  vessels. 
The  owners  or  agencies  controlling  the 
bridges  shall  restore  the  draws  to  fuQ 
operation  within  six  months  of 
notification  to  take  such  action  from  the 
Commander,  Twelfth  Coast  Guard 
District 

(3)  Drawbridges  above  the  Old  River 
junction  need  not  open  for  the  passage 
of  vessels. 


(33  U.S.C.  409:  49  U.S.C.  ia55(g)(2}:  40  CFR 
1.46(c)(5):  33  CFR  1.05-l(gJ(3)) 

Dated:  May  5. 1982. 
|.  P.  Stewart. 
Vice  Admiral 

[FK  Doc.  n-LMir  PUad  »-IS-tt  Ml  Mil         — 
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Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  401 

Seaway  Regulatlone;  HWacellaneoua 
AmendnMfits 

Correction 

In  PR  Doc.  82-11658  appearing  on 
page  18375  in  the  issue  of  Thursday. 
April  29. 1962  make  the  following 
corrections: 

1.  On  page  18377,  third  column,  in 
S  401.12(a),  thne  should  have  been  a 
line  of  five  asterisks  between 
paragraphs  [2]  and  (3),  signifying  that 
the  rest  of  paragraph  (2)  was  not  . 
changed. 

2.  On  page  18378.  first  column,  in 
S  401.68(a)(4).  in  the  third  line, 
"explosives  and  ship"  should  have  read 
"explosives  and  shop". 


3.  On  page  18379.  center  column,  in 
9  401.69(c)(7),  "50  tonnes  or  corrosive" 
should  have  read  "50  tonnes  of 
corrosive".  / 

BtUJNG  COOC  1I06-01-«i 


VETERANS  ADyiNISTRATION 

38  CFR  Part  3 

Claims  Based  Upon  Ionizing  Radiation 
Exposure 

agency:  Veterans  Administration. 
ACTION:  Proposed  regulation. 


:  The  VA  (Veterans 
Administration)  proposes  a  regulation  to 
comply  with  a  court  order  of  the  United 
States  District  Court  for  the  District  of 
Columbia.  The  proposed  regulation  will 
codify  current  practice  by  which  VA 
requests  information  in  disability  claims 
based  upon  alleged  expoaurer  to 
ionizing  radiation  in  mihtary  service.  It 
states  that  VA  will  inqaire  of  DoD 
(Department  of  Defense)  as  to  the 
degree  and  drcnmstances  of  expotwe,  if 
any,  of  the  veteran  involved,  "niis 
regulation  may  be  subject  to  change  or 
rescission  following  appellate  review  of 
the  underlying  litigatioa 
date:  Comments  must  be  received  on  or 
before  June  21, 1982.  We  propose  to 
make  this  regulation  effective  the  date 
of  final  approval. 

AODfiesSES:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions,  or  objections  regarding  the 
proposal  to  the  Administrator  of 
Veterans  Affairs  (217 A),  Veterans 
Administration,  810  Vermont  Avenne, 
NW.,  Washington.  D.C.  2042a  All 
written  comments  received  will  be 
available  iar  public  inspection  at  the 
above  address  only  between  the  hoars 
of  8  ajn.  and  4:30  p jn.  Monday  throu^ 
Friday  (except  holidays)  until  June  30. 
1982. 

Persons  visiting  die  Veterans 
Administraticm  Central  Office  in 
Washington,  D.C,  for  the  purpose  of 
inspecting  comments  will  be  received  by 
the  Central  Office  Veterans  Services 
Unit  in  room  132.  Visitors  to  a  VA  field 
station  will  be  informed  that  the  records 
are  available  for  inspection  only  in 
Central  Office  and  will  be  furnished  the 
address  and  room  number. 

FON  RMTHOI  MFONMATION  CONTACT: 

A.  J.  Mullen  (202  388-3068). 
SUPPKUCNTARV  MTOWMATION.  The 
subject  litigatioa,  Gott  v.  Ninuno.  No. 
80-0906  (forraeriy  styled  Gott  v. 
CJekmd),  was  initially  filed  as  a 
challenge  to  three  internal  documents 
which  had  been  prepared  in  an  effort  to 
facilitate  the  processing  and  evidence- 


gathering  in  ionizing  radiation  disability 
claims.  The  three  documents  were:  a 
June  15, 1979,  Memorandum  of 
Understanding  by  which  DVB 
(Department  of  Veterans  Benefits)  of  the 
Veterans  Administration  and  DNA 
(Defense  Nuclear  Agency)  of  the 
Department  of  Defense  agreed  to 
formalize  and  improve  existing 
procedures  to  ensure  the  most  complete 
investigation  of  veterans'  ionizing 
radiation  injury  claims;  section  0-20  of 
DVB  Program  Guide  21-1,  containing 
general  information  for  reference  of 
adjudication  personnel  relating  to  such 
claims;  and  paragraph  22.05.1  of  DVB 
Manual  21-1,  which  set  forth  procedures 
for  obtaining  information  from  claimants 
as  to  any  possible  exposure  to  radiation 
from  nuclear  detonations. 

Because  these  documents  were 
considered  not  to  be  rales  or  regulations 
subject  to  the  promulgation  procedures 
required  for  rulemaking  by  die 
Administrative  Procedure  Act  (APA]  at 
5  U.S.C  553,  to  which  procednres  the 
VA  is  bound  by  a  regulation  at  38  CFR 
1.12,  notice-and-comment  rulemaking 
was  not  undertaken  in  their  issuance. 
The  program  guide  section,  however, 
has  been  published  in  the  Federal 
Register  on  several  occasions,  as  a 
matter  of  public  information.  See  44  FR 
49090  (1979);  45  FR  29161  (1980);  45  FR 
86605  (1980). 

By  an  order  of  September  30, 1981,  the 
district  court  declared  the  three 
challenged  documents  invalid  for  failure 
to  have  been  promulgated  under  APA 
rulemaking  procedures,  and  ordered  that 
any  future  "radiation  rules'*  of  VA  or 
DNA  be  so  promulgated  before  being 
used.  In  compUanoe  with  that  order,  use 
of  all  three  of  the  challenged  documents 
was  terminated.  No  radiation  claim 
rules  have  been  issued,  because 
statutory  and  regulatory  authority 
already  exists  for  determining  whether  a 
claimed  disability  is  "service- 
connected."  See  38  U.S.C.  101(16),  301- 
362,  410;  38  CFR  Part  3.  Oaims  for 
service-connected  disabihty  benefits 
based  upon  ionizing  radiation  exposure 
are  being  developed  and  processed,  as 
before,  using  the  longstanding  claim 
procedures  applicable  to  all  d^ability 
claims. 

Although  the  Government  believed  it 
was  in  full  compliance  with  the  court 
order  by  disposing  of  the  invahdated 
documents  which  were  the  subjects  of 
the  lawsuit,  the  court  issued  a 
suppplemental  memorandum  opinion  on 
February  17, 1982,  indicating  that  its 
concern  was  with  the  "introduction  of 
new  methodology  to  calculate  radiation 
exposure."  According  to  the  court,  the . 
invalidated  memorandum  of 
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understanding  was  the  "document 
which  contained  the  new  methodology." 
Further,  "the  new  methodology  referred 
to  in  the  (memorandum)  was  the  key 
feature  that  jeopardized  the  ri^ts  and 
interest  of  plaintiff^s."  The  court 
specifically  ordered 

That  within  ninety  days  the  defendants 
cause  to  be  published  in  the  Federal  Regislar 
notice  of  proposed  rulemaking  to  replace  the 
documents  invalidated  by  tliis  Court's  order 
of  September  30, 1981,  the  rules  to  include  but 
not  be  limited  to,  the  establishment  of 
Dlethodologiea  and  standards  to  calculate 
radiation  exposure  and  harm  which  are  used 
by  the  Veterans  Administratioa  in  deciding 
veterans'  claims  of  radiation  injuries,  and 
interested  parties  shall  be  invited  to  submit 
comments  and  proposed  dianges  in  said 
rules. 

In  its  opinion  the  court  explained  that 
the  "notice  of  rulemaking  should 
disclose  the  methodology  the  defendants 
propose  to  follow,  set  forth  specific 
areas  of  Inquiry,  and  request  relevant 
information." 

VA  has  no  methodology  for  tfaa 
calculation  of  ionizing  radiation 
exposure  data  with  respect  to  claimants 
for  disability  benefits.  As  in  all  claims 
presented  to  VA  where  it  is  alleged  that 
a  veteran's  present  disability  had  its 
cause  or  origin  in  military  service,  tha 
process  of  adjudication  of  a  radiation 
claim  generally  includes  a  request  to 
DoD  for  information  relevant  to  the 
claim.  VA  relies  on  DoD  to  provide  such 
information,  and  expects  that  DoD, 
coordinating  through  DNA,  will  employ 
whatever  methods  it  deems  apprt^Miate 
to  develop  the  necessary  data.  Because 
VA  believes  the  methodology  used  by 
DNA  to  generate  data  for  VA's  use  in 
radiation  claims  lies  solely  within  DoD's 
discretion  and  expertise  in  the  area  of 
nuclear  Weapon  research  and 
monitoring,  the  invalidated 
memorandum  of  understanding  between 
the  two  agencies,  contrary  to  the  court's 
subsequent  conclusion,  did  not  prescribe 
such  methodology.  Nevertheless,  we  are 
informed  that  DoD  is  currently 
undertaking  notice-and-comment 
rulemaking  on  its  radiation  exposure 
data  development  methodology,  pending 
the  resolution  of  the  appeal  in  this 
litigation.  Further  guidance  as  to  the 
what  the  proposed  rulemaking  should 
contain  was  provided  by  the  court  in  a 
memorandum  order  of  March  28, 1982. 

With  regard  to  the  use  VA  makes  of 
radiation  exposure  data  provided  by 
DoD,  the  court  acknowledged,  in  its 
September  30, 1961.  opinion,  that  the 
statutory  prohibition  of  judicial  review 
of  VA  benefit  claim  decttiona,  at  38 
U.S.C.  211  (a),  "bars  review  of  individual 
adjudications."  The  court  held  that 
because  "(p)laintiffs  do  not  seek  any 


judicial  action  regarding  the  merits  of 
individual  claims,"  the  court  has 
jurisdiction  to  invalidate  the  chaUenged 
documents.  In  the  February  17, 1982. 
opinion  the  court  again  noted  that 
plaintiffs  "neither  challenge  the  merits 
of  any  individual  decision  nor  the  nature 
of  the  data  in  this  action."  Finally,  in  the 
March  26, 1982.  memorandum  order  the 
court  assured  defendants  that  it  "did  not 
prohibit  exchange  of  information 
between  the  Veterans  Administratioo 
and  the  Department  of  Defense." 
Accordingly,  VA  continues,  as  in  the 
past,  to  request  information  from  DoD 
for  use  in  claims,  under  authority  of  38 
U.S.C  3006,  and  DoD  continues  to 
comply  with  the  law  by  responding. 
Once  received  from  DoD,  any  radiation 
exposure  data  is  considered  by  VA 
adjudication  personnel  in  conjunction 
with  all  other  evidence  of  record  in  each 
particular  claim,  under  the  laws  and 
regulations  applicable  to  service- 
connected  disability  benefits,  at  38 
U.S.C  Chapter  11  and  38  CFR  Part  3. 

To  comply  with  the  court  order  to 
which  reference  has  been  made  above. 
VA  is  proposing  to  add  §  3.161  to  Title 
38.  Code  of  Federal  Regulations.  The 
proposed  S  3-161  will  codify,  within 
VA's  adjudication  regulations,  the 
Agency's  practice  of  requesting  DoD 
reports  in  radiation  disability  claims. 

The  proposed  i  3.161  is  set  forth 
below. 

The  Administration  hereby  certifies 
that  this  proposed  rule,  if  promulgated, 
will  not  have  a  significant  economic 
impact  in  terms  of  compliance  costs, 
paperworic  and  recordkeeping,  or  any 
other  regulatory  burden,  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  reascm  for  this  certification  is  that 
this  regulation  affects  individuals 
applying  for  VA  disability  benefits. 
Pursuant  to  5  U.S.C  605  (b),  this 
proposed  rule  is  therefore  exempt  from 
the  initial  and  final  regulatory  flexibility 
analysis  requirements  of  section  603  and 
604. 

In  accordance  with  Executive  Order 
12291,  Federal  Regulation,  we  have 
determined  that  this  proposed  regulation 
change  it  nonmajor  for  Uie  following 
reasons: 

(1)  It  will  not  have  an  effect  on  the 
economy  of  $100  million  of  more. 

(2)  It  will  not  cause  a  major  increase 
in  costs  or  prices. 

(3)  It  will  not  have  significant  adverse 
effects  on  competition,  employment 
investment  productivity,  innovation,  or 
on  the  ability  of  United  State^^aed 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 


List  of  Subiacts  b  3t  CFR  Put  S 

Administrative  practice  and 
procedure.  Claims,  Handicapped.  Health 
care.  Pensions.  Veterans. 

(Catalog  of  Federal  Domestic  Aasistanoe 
program  number  is  M.109] 
Approved:  May  It  1982. 
Robort  P.  Niamo. 
AdmuitBtratoc. 

PART  3— ADJUDICATION 

The  Veterans  Administration  is 
proposing  to  amend  30  CFR  Part  3  as 
foUowr. 

Section  3.161  is  added  to  read  as 
follows: 

§3.161    Claims  based  upon  tonMng 
radtetion  •xposure. 

If  it  becomes  necessary  to  determine 
whether  claimed  exposure  to  ionizing 
radiatioo  in  service  has  contributed  to 
causation  of  death  or  current  disability. ' 
a  request  will  be  made  of  the 
Department  of  Defense  for  a  report 
concerning  the  circumstances  under 
which  exposure,  if  any  occurred,  and  the 
degree  (d  such  exposure.  (38  U^C . 
3006) 

r"" ~ rTTTnl 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-4-f=RL-2107-61 

Approval  and  Promulgation  of 
Impleinentatlon  Plans;  South  Carolna: 
Revisions  in  Bubble  and  Incinerator 
Regulations 

AQENCV:  Environmental  Protection 
Agency. 

AcnoNc  Proposed  rule. 

summary:  FoUowing  public  hearing  on 
November  17. 1981,  the  South  Carolina 
Board  of  Health  and  Environmental 
Control  approved  two  revisions  in  its 
implementation  plan  on  January  8, 1982. 
and  forwarded  them  to  the  State 
Legislatiue  for  approval.  Legislative 
approval  is  expected  by  June  1982. 
A  revision  in  the  South  Carolina 
"bubble"  regulation  will  allow  the 
State's  industrial  community 
opportunities  to  use  this  provision  of  the 
Stale  Implementation  Plan  (SIP)  without 
requiring  each  alternative  emission  limit 
to  undergo  the  SIP  approval  process. 
The  second  revision  involves  dianges  in 
the  State's  incinerator  regulation.  EPA 
proposes  to  approve  both  revisiona, 
under  the  new  Emissions  Trading  Policy 
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Statement  (47  FR 16076  (April  7. 1982)]. 
provided  the  State  adopts  them  in  a 
form  that  is  substantially  equivalent  in 
effect  to  the  provisions  described  in  this 
notice.  The  public  is  invited  to  comment 
on  the  proposed  action. 
date:  To  be  considered,  comments  must 
be  received  on  or  before  June  21, 1982. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Douglas  Cook  of  EPA. 
Region  IV's  Air  Programs  Branch  (see 
EPA,  Region  IV  address  below).  Copies 
of  the  materials  submitted  by  South 
Carolina  may  be  examined  during 
normal  business  hours  at  the  following 
locations. 

Public  Information  Reference  Unit, 
Library  Systems  Branch. 
Environmental  Protection  Agency.  401 
M  Street.  S.W.,  Washington,  D.C. 
2046a 
Air  Programs  Branch,  Environmental 
Protection  Agency,  Region  fV,  345 
Courtland  Street,  N.E..  Atlanta. 
Georgia  30365. 
Bureau  of  Air  QuaUty  Control,  South 
Carolina  Department  of  Health  and 
Environmental  Control.  2600  Bull 
Street.  Columbia,  South  Carolina 
29201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Cook.  EPA  Region  IV  Air 
Programs  Branch,  345  Courtland  Street, 
N.E.,  Atlanta,  Georgia  30365,  404/881- 
2864  (FTS:  257-2864). 
SUPPt^MENTARY  INFORMATION:  EPA  IS 
today  proposing  these  revisions 
concurrently  with  South  Carolina's 
proceedings.  EPA  normally  proposes 
action  on  a  State  Implementation  Plan 
revision  after  formal  State  adoption  and 
submittal  to  EPA.  EPA  is  using  a  more 
expeditious  process  in  this  case  to 
minimize  delays  and  enhance  the 
economic  benefits  associated  with  the 
"bubble"  approach.  Many  companies  in 
South  Carolina  are  contending  with 
specific  compliance  dates.  Quick  action 
on  this  proposal  could  afford  substantial 
savings  on  design  and  purchase  cost 
associated  with  add-on  controls. 

Alternative  Emission  Limitation  Options 
("Bubble") 

These  revisions  to  South  Carolina's 
bubble  regulations  provide  a  framework 
for  encouraging  the  most  economically 
efficient  way  to  meet  the  emission  levels 
mandated  by  the  State's  SIP.  The 
revised  bubble  procedure  encourages 
companies  to  seek  innovation  in  control 
technology.  Further,  these  revisions 
shorten  the  time  needed  for  approval  of 
a  company's  control  strategy  because 
most  bubbles  will  not  require  explicit 
EPA  action.  EPA's  review  confirms  that 
the  State's  revision  will  continue  to 
ensure  attainment  and  maintenance  of 


ambient  air  quality  standards  as 
expeditiously  as  practicable,  will  ensure 
reasonable  further  progress,  and  will  use 
enforceable  procedures. 

The  regulations  prohibit  the  bubble  as 
a  means  to  supersede  requirements  of 
prevention  of  significant  deterioration. 
New  Source  Performance  Standards, 
National  Emission  Standards  for 
Hazardous  Air  Pollutants,  or  any  other 
requirements  mandated  by  the  Clean 
Air  Act  (CAA).  It  also  provides  that 
hazardous  air  pollutants  must  be 
reduced  in  any  trade  with  nonhazardous 
pollutants.  Provisions  are  made  for  the 
"bubbling"  of  total  suspended 
particulate  (TSP).  sulfur  dioxide  (SO,) 
volatile  organic  compounds  (VOC), 
nitogen  dioxide  (NOj),  carbon  monoxide 
(CO),  and  lead  emissions.  These 
provisions  insure  that  attainment  of 
national  ambient  air  quality  standards 
will  not  be  jeopardized.  Some  of  the 
requirements  are  legal  enforceability; 
quantifiability  of  emissions;  trade 
restrictions  to 'same  pollutant  category; 
equivalence  to  or  improvement  over  air 
quality  impact  of  the  existing  regulatory 
requirements;  public  participation. 

Section  U-A  outlines  specific 
modeling  requirements  for  TSP  and  SO* 
trades.  Specifically,  no  modeling  is 
required  if  actual  emissions  do  not 
increase,  bubbled  emission  points  are 
within  100  meters  of  each  other,  and 
stack  heights  are  within  10%  of  each 
other.  A  SIP  revision  and  limited 
modeling  will  be  required  if  the  bubble 
causes  some  impact,  but  does  not  cause 
a  significantly  different  air  quality 
impact.  Diffusion  modeling  considering 
all  sources  in  the  area  and  a  SIP  revision 
is  required  under  other  conditions. 

Section  U  B  outlines  provisions  for 
VOC  bubbles.  Some  specific  provisions 
are:  total  emissions  must  not  increase;  a 
bubbled  source  must  comply  with  any 
future  emission  limits;  process 
information  must  be  supplied  by  the 
applicant.  The  state  may  approve  an 
alternative  limitation  if  the  proposed 
emission  sources  to  be  traded  are  within 
50  kilometers  of  each  other  the  sum  of 
the  alternative  limitations  does  not 
exceed  the  sum  of  the  emission  rates 
contained  in  the  SIP,  actual  emissions 
do  not  exceed  allowed  growth  in  the 
SIP;  and  all  general  provisions  of  the 
regulation  are  satif  fied.  Further,  under 
specific  conditions,  TSP,  SO«  and  VOC 
trades  may  take  place  without  SIP 
revisions,  but  trades  involving  nitrogen 
dioxides,  carbon  monoxide  and  lead  and 
those  involving  fugitive  emissions  of 
TSP  and  SOi  must  have  EPA  approval 
prior  to  becoming  effective. 
Section  II D  appUes  to  pollutants  that 


are  subject  to  regulation  under  S  111(d) 
of  the  Clean  Air  Act.  This  provision 
must  be  reviewed  and  approved  by  EPA 
as  part  of  a  §  111(d)  plan,  and  not  as  a 
SIP  revision.  Therefore,  EPA  will  review 
Section  II D  in  conjunction  with  South 
Carolina's  S  111(d)  plan,  and  will  be 
taking  action  on  it  in  a  separate  Federal 
Register  notice. 

Emissions  From  Incinerators 

The  state  proposes  to  revise  Section  B 
of  its  incinerator  regulation.  The  old 
section  reads:  "Emissions  shall  not 
produce  smoke  which  exceeds  twenty 
(20)  percent  opacity  for  an  aggregate  of 
more  than  three  (3)  minutes  in  any  one 
hour  or  fifteen  (15)  minutes  in  a  twenty- 
four  hour  period."  The  new  section  will 
read  "emissions  *  *  *  of  more  than  six 
(6)  minutes  in  any  one  hour  or  twenty- 
four  (24)  minutes  in  a  twenty-four  hour 
perioid." 

Action:  EPA  is  today  proposing  to 
approve  the  South  Carolina  regulations 
that  revise  South  Carolina's  SEP, 
provided  the  regulations  are  adopted  as 
described  in  this  notice. 

Under  5  U.S.C.  605(b).  the 
Administrator  has  certified  tfiat  SEP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8700). 

The  Office  of  Management  and  Budget 
has  exempted  this  regulation  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  ia 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide,  Lead, 
Particulate  matter.  Carbon  monoxide 
Hydrocarbons. 

(Sec.  110  of  the  Clean  Air  Act  (42  \3S.C 
7410)) 

Dated:  April  8, 1982. 

Charles  R.  Jeter, 

Regional  A  dministrator. 

|nt  Doc  82-13767  FUmI  S-lt-Bl:  8:M  ub] 
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40  CFR  Part  52 
[A-8-FRL-20882] 

Approval  and  Promulgation  of  State 
Imptementatlon  Plans;  Revision  to  th« 
Montana  Prevention  of  Significant 
Deterioration  Regulations 

AQENCV:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rulemaking. 

summary:  EPA  is  proposing  to  approve 
revisions  to  the  Montana  State 
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Implementation  Plan  (SIP),  relating  to 
that  plan's  requirements  for  the 
permitting  of  new  major  sources  and 
major  modifications  to  sources  in 
attainment  areas.  Montana  is  revising 
its  SIP  in  accordance  with  the 
requireipents  for  the  Prevention  of 
Significant  Deterioration  (PSD)  of  air 
quality  (40  CFR  51.24),  as  those  sections 
were  amended  on  August  7, 1980  (45  PR 
52729-52735).  In  conjunction  with  the 
approval  of  this  plan,  EPA  would 
remove  the  Federal  PSD  program  as  it 
applies  to  lands  under  State  jurisdiction. 

EPA's  review  is  being  conducted 
concurrentiy  with  pubUc  review  of  the 
same  revisions  at  the  State  level.  This 
concurrent  review,  prior  to  final  State 
regulatory  action,  which  EPA  refers  to 
as  "parallel  processing,"  is  designed  to 
reduce  the  time  necessary  for  EPA 
approval  of  SIP  revisions. 
DATE:  Comments  must  be  received  on  or 
before  June  21, 1982. 

ADDRESSES:  Comments  should  be 
directed  to:  Max  H.  Dodson,  Director, 
Montana  Office,  Environmental 
Protection  Agency,  Federal  Building. 
Drawer  10096,  301  S.  Park.  Helena. 
Montana  59626. 

Copies  of  the  materials  submitted  by 
the  Governor  and  conmients  received  on 
this  proposal  may  be  examined  during 
normal  business  hours  at: 
Environmental  Protection  Agency, 

Montana  Office,  Federal  Building, 

Room  292,  301  S.  Park.  Helena, 

Montana  5962& 
Environmental  Protection  Agency, 

Public  Information  Reference  Unit, 

Room  2922,  401  M  Street  SW, 

Washington,  D.C.  20460. 
Environmental  Protection  Agency, 

Region  Vin,  Air  Program  Branch.  1860 

Lincoln  Street,  Denver,  Colorado 

80295. 

FOR  FURTHER  INFORMATION  CONTACT 

Kenneth  L  Alkema,  Chief,  Air. 
Pesticides  and  Hazardous  Wastes. 
Environmental  Protection  Agency, 
Federal  Office  Building.  301  S.  Park, 
Drawer  10096,  Helena,  Montana  59626, 
(406)  449-6414. 

SUPPLEMENTARY  INFORMATION:  On 
March  3, 1962,  the  State  of  Montana  held 
a  public  hearing  to  consider  revisions  to 
its  State  Implementation  Plan  for  the 
Prevention  of  Significant  Deterioration 
of  air  quahty  (PSD). 

Section  110(b)(^)(D)  and  Part  C  of  the 
Clean  Air  Act  establish  specific 
requirements  for  the  Prevention  of 
Significant  Deterioration  of  air  quality  in 
areas  where  ambient  levels  are  lower 
than  the  national  standards.  The  Act 
defines  the  amount  of  deterioration  that 
can  be  tolerated  in  an  area  in  terms  of 


maximum  allowable  increases  in 
ambient  air  quality  concentrations 
(increments).  These  increments  vary  and 
are  a  function  of  the  classification  of  an 
area.  There  are  three  applicable 
classifications  under  this  program:  (a) 
Class  I  where  the  increments  are  very 
stringent  and  practically  no 
deterioration  is  allowed,  (b)  Class  II 
where  moderate,  well-controlled  growth 
is  allowed,  and  (c)  Class  HI  where  a 
greater  amount  of  growth  is  allowed. 
While  the  Act  established  several 
mandatory  Class  I  areas,  most  of  the 
nation  is  now  Class  IL  The  Act  gives 
redesignation  authority  to  State 
Governors  and  Indian  governing  bodies. 

The  principal  means  of  protecting  the 
increments  are  the  review  and 
regulation  of  major  new  stationary 
sources  and  modifications,  the  tracking 
of  minor  source  growth  and  the  periodic 
review  of  increment  consumption.  At 
present  EPA  is  implementing  the 
program  by  a  Federal  permit  system 
designed  to  meet  the  requirements  of 
Part  C.  In  that  program,  operators  of 
major  new  sources  and  major 
modifications  must  obtain  a  permit 
before  commencing  construction.  The 
permit  will  be  granted  only  if,  among 
other  things:  (a)  The  increments  for  the 
area  are  protected,  and  (b)  best 
available  control  technology  will  be 
employed. 

This  program  is  presently 
implemented  in  Montana  by  EPA 
through  regulations  promulgated  in  40 
CFR  52.21.  In  addition  EPA  promulgated 
requirements  for  State  PSD  programs  at 
40  CFR  51.24.  The  regulations  developed 
for  public  hearing  by  the  State  of 
Montana  are  designed  to  meet  the 
requirements  of  40  CFR  51.24  through 
the  review  of  major  stationary  source 
growth.  The  Montana  regulations  will 
prohibit  new  source  constmction  in 
clean  areas  unless  best  available  control 
technology  is  employed  and  a 
demonstration  is  made  that  the 
increments  and  air  quality  related 
values  are  being  protected. 

EPA  has  evaluated  these  proposed 
amendments  to  the  Montana  plan's 
requirements  for  preconstruction 
permitting  of  new  major  sources  and 
major  modifications,  and  found  them  to 
be  equivalent  to  the  requirements  of  40 
CFR  51.24  with  some  minor  exceptions. 

Proposed  Action 

EPA  is  proposing  to  approve  this 
Montana  SIP  revision  which  revises 
Subchapter  9  of  the  Administrative 
Rules  of  Montana  (ARM)  applicable  to 
new  raaior  soarces  and  major 
modifications  of  sources  in  attainmant 
areas  consistant  with  40  CFR  51.24.  Tha 


State  is  modifying  its  regulaticm  to       , 
correct  some  minor  deficiencies  whid 
are  identified  in  the  'Technical  Support 
Document"  prepared  by  EPA.  These 
changes  will  be  included  in  the  final 
version  of  the  regulation,  which  will  be 
adopted  by  the  Montana  State  Board  of 
Health  at  its  meeting  on  May  21, 1982. 
The  'Technical  Support  Document"  may 
be  examined  at  the  addresses  and  times 
listed  in  the  "Summary"  portion  of  this 
notice. 

EPA  is  proposing  approval  of  these 
revisions  prior  to  its  final  adoption  by 
the  State  because  the  revisions  are  not 
expected  to  be  controversial  and  few,  if 
any,  comments  are  expected.  If 
significant  comments  are  received  and 
the  proposed  revisions  are  substantially 
changed  prior  to  their  adoption  at  the 
State  level,  EPA  will  publish  a  revised 
notice  of  proposed  rulemaking.  If  no 
substantive  changes  are  made  to  the 
proposed  revisions,  EPA  will  issue  a 
notice  of  final  rulemaking  on  the 
proposed  revisions  discussed  herein. 
The  final  rulemaking  action  by  EPA  will 
be  published  only  after  the  revisions 
have  been  adopted  in  final  form  by  the 
State.  The  procedure  is  termed  "parallel 
processing"  and  is  estimated  to  reduce 
the  time  necessary  for  final  approval  of 
SIP  revisions  by  an  average  oT  three  to 
four  months. 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Section  605(b)).  I  hereby  certify  that  the 
proposed  action  will  not.  if  pimnulgated. 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  only  approves  State  actions. 
It  imposes  no  new  requirements. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  Iliis  regulation  is  not  Major 
because  it  imposes  no  new 
requirements.  It  only  proposes  to 
approve  requirements  adopted  by  the 
State. 

List  of  Subjects  in  48  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

(Sec  110  of  the  Clean  Air  Act  (42  U.&C 
7410}) 

Dated  March  la  1962. 
Steven ).  Durfaaia, 
Ragional  Adminhtrotor. 

[FH  Doc.  H-IVM  Pflad  S-9-K  Mi  i^ 
BaUNQCOOCi 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  121 

National  Guidelines  for  Healtti 
Planning— Rescission  of  Computed 
Tomographic  Scanner  Standards 

agency:  Public  Health  Service,  HHS. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  document  proposes  to 
recind  the  standards  for  computed 
tomographic  (CT)  scanners  with  respect 
to  the  approprate  supply,  distribution 
and  organization  of  health  resources. 
Concern  has  been  expressed  that  the 
standards  are  to  rigid  and  inflexible, 
and  that  they  don't  take  into  account 
recent  advances  in  the  state-of-the-art  in 
scanning  technology.  This  action  will 
give  states  and  local  communities  the 
fullest  possible  discretion  and  flexibility 
in  health  systems  planning.  Non- 
regulatory  technical  information 
materials  concerning  CT  scanners  are 
being  made  available  to  the  public. 
DATES:  Comments  must  be  received  not 
later  than  July  6, 1982. 
ADDRESS:  Written  comments  and 
recommendations  should  be  submitted 
to:  OHce  of  Planning,  Evaluation,  and 
Legislation,  Health  Resources 
Administration,  Center  Building,  Room 
10-22,  3700  East  West  highway, 
Hyattsville.  Maryland  20782.  All 
materials  received  in  response  to  this 
notice  will  be  available  for  public 
inspection  and  copying  at  the  above 
location  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lyman  Van  Nostrand,  Acting  Associate 
Administrator  for  Planning,  Evaluation 
and  Legislation,  Health  Resources 
Administration,  Center  Building,  Room 
10-22,  3700  East  West  Highway, 
Hyattsville,  Maryland  20782,  (301)  436- 
7270. 
SUPPLEMENTARY  INFORMATION: 

A.  Overview 

Section  1501  of  the  PubHc  Health 
Service  Act  (the  Act)  requires  the 
Secretary  to  issue  by  regulation 
guidelines  concerning  national  health 
planning  policy.  The  guidelines  must 
include  standards  respecting  the 
appropriate  supply,  distribution,  and 
organization  of  health  resources  which 
reflect  the  unique  circumstances  of 
medically  underserved  populations  in 
isolated  rural  communities. 

On  March  28, 1978  the  Secretary 
published  as  flnal  regulations  the  flrst 
issuance  of  National  Guidelines  for 
Health  Planning  (42  CFR  Part  121;  43  FR 


13040).  Those  regulations,  which  consist 
of  Subpart  A — General  Provisions,  and 
Subpart  C-Standards  Respecting  the 
Appropriate  Supply,  Distribution,  and 
Organization  qf  Health  Resources, 
include  specific  standards  respecting 
computed  tomographic  (CT)  scanners. 

Under  the  standards,  new  scanners 
should  not  be  added  in  a  health  service 
area  unless  all  the  existing  scanners  are 
operating  above  an  established  rate 
measured  in  medically  necessary 
patient  procedures  per  year.  The 
preamble  to  the  final  regulations,  in 
discussing  the  CT  scanner  standards 
(see  43  FR  13043-4),  recognized  that  CT 
scanning  is  a  rapidly  changing  field  and 
stated  that  developments  would  be 
carefully  and  continually  monitored. 

Since  publication,  a  number  of 
objections  have  been  raised  to  the 
standard.  Concern  is  expressed  that 
they  do  not  adequately  take  into 
account  recent  advances  in  the  state-of- 
the-art  of  CT  scanning  technology  which 
have  resulted  in  an  increased  proportion 
of  body.scans  being  performed.  These 
scans  take  longer  to  complete  than  head 
scans.  The  standards  are  seen  also  as 
rigid  and  inflexible  because  they  do  not 
specifically  require  that  the  different 
scan  types  and  times  or  factors  relating 
to  local  circumstances  be  considered.  In 
addition,  objections  have  been  raised 
that  inflexibility  in  application  of  the 
standards  has  acted  in  some  cases  to 
obstruct  the  sale  and  distribution  of 
needed  scanners,  thus  inhibiting  access 
to  necessary  CT  scanning  services  and 
preventing  the  public  from  deriving  the 
full  benefit  of  their  potential.  This  may 
actually  increase  costs  due  to  the 
substitution  of  more  costly  and  invasive 
procedures.  In  addition,  because  many 
sparsely  populated  rural  areas  lack  the 
population  base  to  reach  the  existing 
standard  of  2500  patient  procedures  per 
year,  objections  were  raised  that  the 
standard  inhibited  access  to  necessary 
CT  scans  in  rural  areas. 

An  important  contribution  to 
monitoring  of  changes  in  this  field  was 
the  retent  Consensus  Development 
Conference,  held  by  the  Nation&l 
Institutes  of  Health  on  November  4-6, 
1981.  The  Conference  was  held  in  order 
to  seek  a  position  on  issues  involving  CT 
scanning  of  the  brain.  Among  the 
conclusions  of  that  Conference  were 
that:  (a)  CT  scanning  may  not  be 
sufficiently  available  for  the  public  to 
derive  the  full  benefit  of  its  potential; 
and  (b)  the  costs  resulting  from  the  use 
of  CT  in  diagnoses  are  substantially 
offset  by  a  reduction  in  costs  resulting 
from  discontinued  procedures  and  the 
elimination  of  equipment  needed  to 
carry  them  out. 


Three  years'  experience  with  the 
standards  has  led  the  Department  to 
conclude  that  these  concerns  are  weD  - 
founded  and  that  the  standards  are 
inappropriate  and  should  be  rescinded. 
This  position  is  consistent  with  the 
Department's  policy  that  states  and 
local  communities  should  have  the 
fullest  possible  discretion  and  flexibility 
in  determinng  when  and  how  to  act. 
Rescission  of  the  standards  will  help 
ensure  that  decisions  on  the  distribution 
of  CT  scanners  are  made  at  the  State 
and  local  level. 

In  view  of  current  developments 
regarding  the  Federal  health  planning 
program,  the  Department  has  no  present 
intention  of  issuing  revised  CT  scanner 
standards  in  regulatory  form.  The 
Department  has  developed,  however, 
nonregulatory  up-to-date  technical 
information  materials  concerning  CT 
scaimers.  based  on  previous  extensive 
consultation  and  consensus 
development  with  a  wide  range  of 
individual  experts  and  outside 
organizations.  These  materials  are 
available  to  the  public  on  request.  State 
and  local  planning  agencies  and  others 
will  be  fi^e  to  use  the  information  as 
they  see  fit  in  developing  or 
implementing  their  health  plans. 

B.  Process  of  Consultation 

Section  1501(c]  of  the  Public  Health 
Service  Act  requires  that: 

(c)  At  least  45  days  before  the  initial 
publication  of  a  regulation  proposing  a 
guideline  under  subsection  (a)  or  a  revision 
under  subsection  (d)  of  such  guidelines,  the 
Saeretary  shall,  with  respect  to  such 
proposed  guideline  or  revision,  consult  with 
and  solicit  recommendations  and  comments 
from  the  health  systems  agencies  designated 
under  part  B,  the  State  health  planning  and 
developing  agencies  designated  under  part  C 
the  Statewide  Health  Coordinating  Councils 
estabhshed  under  part  C,  associations  and 
specialty  societies  representing  medical  and 
other  health  care  providers,  and  the  National 
Council  on  Health  Planning  and  Development 
established  by  section  1503. 

Accordingly,  a  draft  Notice  of 
Proposed  Rulemaking  to  rescind  the 
existing  CT  standards  was  sent  to  a 
selected  list  of  reviewers  on  December 
8, 1981.  This  included  Health  Systems 
Agencies,  State  Health  Planning  and 
Development  Agencies,  Statewide 
Health  Coordinating  Councils,  and 
members  of  the  NationafCouncil  on 
Health  Planning  and  Development. 
Copies  were  also  sent  to  a  selected  list 
of  associations  and  specialty  societies, 
most  particularly  those  which  had 
participated  in  a  previously  established 
workgroup:  The  Technical  Workgroup 
on  CT  Scaiming  Standards.  This 
included  representation  from  such 
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groups  as  the  American  College  of 
Radiology,  the  National  Electrical 
Manufacturer's  Association,  and  the 
Consumer  Coalition  for  Health. 

Although  the  comment  period  was  45 
days,  the  summary  of  comments 
provided  below  reflects  all  the 
comments  received  through  February  3, 
1982.  As  of  that  date.  19  written 
responses  had  been  received. 

C  Summary  of  Comments 

Fifteen  of  the  nineteen  respondents 
favored  rescinding  the  CT  standards, 
while  four  were  opposed. 

Commonly  cited  reasons  for  support 
of  rescission  were: 

(1)  The  regulations  do  not  reflect 
recent  technological  advances. 

(2)  The  regulations  are  inflexible  and 
make  insufficient  provision  for 
exception  to  the  minimum  usage 
guidelines. 

(3)  The  regulations  inhibit  access  to 
scanners  for  rural  residents. 

(4]  The  regulations  do  not  foster  a 
competitive  market  for  scanners. 

Each  of  these  reasons  is  expanded  on 
below.  SpedBc  comments  are  included. 

1.  Recent  technological  advances: 
Since  1976,  advances  in  the  state-of-the- 
art  of  CT  scanning  technology  have 
resulted  in  an  increasing  proportion  of 
body  scans  being  performed  which  take 
a  longer  amount  of  time  to  complete 
than  head  scans.  A  weighted  system 
would  respond  to  these  advances  by 
taking  into  account  the  increasing 
number  of  body  scans  performed  and 
the  longer  scan  time  necessary  to 
complete  each  scan. 

On  respondent  commented  that  rapid 
technological  advances  make  regulation 
changes  obsolete  before  they  occur. 
When  first  developed,  CT  scanners  were 
limited  to  usage  in  the  diagnosis  of  head 
pathology.  However,  the  images 
produced  by  these  eariy  models 
provided  insufficient  definition  for 
clearcut  unequivocal  diagnosis.  In  the 
years  to  follow,  technological 
improvements  in  image  definition 
coupled  with  the  concomitant 
development  of  body  scanners  rapidly 
established  the  scanners  as  a  primary 
radiological  diagnostic  tool.  The  use  of 
CT  currently  is  the  diagnostic  procedure 
of  choice  in  a  wide  variety  of  human 
pathology.  Regulatory  measures 
designed  to  establish  minimum  usage 
standards  to  prevent  a  rapid 
proliferation  in  the  number  of  scanners 
purchased  were  based  on  early  model 
performance  and  logically  have  little 
applicability  to  modem  scanners. 
Another  respondent  addressed  the  issue 
by  calling  the  current  guidelines 
restrictive  and  not  in  keeping  with  the 


state-of-the-art  of  CT  scanner 
technology. 

2.  Inflexibility  of  the  current  standard: 
Objections  have  been  raised  to  the 
existing  standard  which  is  expressed  in 
terms  of  a  single  uniform  number  of 
patient  procedures  to  be  reached 
annually.  It  is  seen  as  rigid  and 
inflexible,  because  it  does  not  take  into 
account  the  different  scan  types  and 
times  nor  additional  circumstances 
which  should  be  taken  into  account  in 
using  the  standard  In  addition, 
objectipns  have  been  raised  that  the 
inflexibility  of  the  standards  acts  in 
some  cases  to  obstruct  the  sale  and 
distribution  of  needed  scanners,  inhibits 
access  to  necessary  CT  scanning 
services,  and  thus  affects  the  quality  of 
patient  care. 

One  respondent  contended  that 
areawide  facilities  must  have  the 
flexibiUty  to  set  their  own  standards. 
Another  called  the  current  standards 
rigid  and  claimed  that  the  HSA's  have 
been  inflexible  in  enforcing  them.  As  a 
result  large  segments  of  the  population 
have  been  denied  access  to  CT 
scanners.  Minimum  usage  standards  for 
existing  scanners  which  may  restrict  the 
purchase  of  additional  scanners  within  a 
particular  delivery  area  preclude  many 
localities  from  adequately  meeting  their 
own  diagnostic  medical  needs.  For 
example,  many  densely  populated 
counties  in  and  aroimd  large  cities  cu« 
restricted  from  the  purchase  of  needed 
scanners  by  an  underutilized  machine  in 
a  large  city  hospital  within  the  same 
delivery  area.  Consequently,  many  large 
populations  do  not  have  adequate 
access  to  a  major  medical  diagnostic 
tool.  One  respondent  stated  that  the 
regulations  severely  restrict  the  rational 
allocation  and  distribution  of  a 
significant  and  necessary  to  modem 
medical  practice,  diagnostic  tool. 

3.  Access  in  rural  areas:  The  present 
standard  impairs  access  to  CT  scanning 
services  in  sparsely  populated  rural 
areas,  because  these  areas  generally 
lack  the  population  base  to  reach  the 
existing  standard  of  2500  patient 
procedures  per  year. 

One  respondent  contended  that  it  is 
impossible  to  meet  Federal  guidelines  in 
his  western  state's  vast  underpopulated 
largely  rural  areas.  The  available 
population  is  inadequate  to  sufficienUy 
utilize  a  scanner  in  order  to  meet  the 
regulatory  minimum  requirement  As  a 
result  new  scanner  puit:hases  are 
precluded,  and  the  residents  travel 
prohibitive  distances  to  have  access  to 
those  already  in  place.  Many  rural 
district  health  planners,  however,  have 
chosen  to  interpret  Federal  regulations 
broadly  and  have  develped  their  own 
more  suitable  individual  standards. 


4.  Lack  of  a  competititve  market  One 
respondent  contended  that  the 
elimination  of  the  Federal  CT  standard 
and  the  subsequent  adoption  of  planning 
methodologies  and  guidelines  by  the 
individual  States  would  serve  to  foster  a 
competitive  market  in  health  care. 

Four  of  the  nineteen  respondents 
opposed  rescinding  the  standards.  Their 
reasons  included 

1.  Concerns  that  this  would  contribute 
to  cost  escalation. 

2.  Concem  that  rescission  will  cause 
overpurchasing. 

3.  Doubt  concerning  the  accuracy  of 
the  perceived  inflexibiUty. 

Each  of  these  reasons  is  expanded  on 
below.  Specific  comments  are  included. 

1.  Cost  concerns:  The  concem  was 
expressed  that  the  rescission  of  the 
Federal  standard  would  lead  to  a 
proliferation  of  these  services  far 
beyond  the  needs  of  the  population,  and 
that  the  costs  for  delivering  diese 
services  would  subsequently  rise. 
Depending  on  what  projections  are  used 
for  additional  purchases  of  CT  scanners, 
and  given  operating  cost  for  each 
machine,  it  was  contended  that  this 
could  add  substantially  to  medical  care 
costs. 

2.  Concem  with  overpurchasing:  "Hie 
concem  was  e^qiressed  that  maricet 
forces  would  not  rationalize  the 
purchasing  system,  but  rather  would  be 
destructive  of  rational  plemning.  proper 
allocation  of  health  resources,  and 
efforts  to  contain  unnecessary  costs. 

Elimination  of  the  standard  might  lead 
to  significant  excess,  underused 
scanning  capacity,  and  a  passage  of  the 
costs  on  to  the  consumer. 

3.  Doubt  about  perceived  inflexibility: 
One  respondent  felt  that  the  current 
regulations  were  not  as  inflexible  as 
perceived  by  some.  Reflecting 
congressional  intent  the  National 
Guidelines  specifically  allow  flexibility 
in  their  application  due  to  local 
circitmstances.  ConsequenUy.  this 
respondent  felt  that  the  perceived 
inflexibility  of  the  standard  was  not 
actual. 

The  Department  does  not  agree  with 
the  comments  related  to  cost  escalation. 
As  discussed  further  below,  there  is 
evidence  that  the  costs  of  CT  in 
diagnosis  have  been  substantially  offset 
by  a  reduction  in  costs  resulting  fix>m 
discontinued  procedures  and  the 
elimination  of  equipment  to  carry  them 
out 

A  few  other  comments  were  neither 
positive  nor  negative,  but  reflected  on 
other  issues,  l^ese  include  the 
following: 

1.  The  experience  with  CT  technology 
was  cited  as  an  example  of  how 
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technology  asaessraent  and  control 
ought  to  work.  Eariy  prohferation  was 
controlled  until  the  technology  was 
refined  and  its  viability  proven.  The 
result  was  better  quahty  and  avoidance 
of  unnecessary  cost.  Although  rescission 
of  the  CT  scanning  standards  is  timely, 
there  should  be  a  continued  Federal  role 
in  technology  assessment  and  control. 
2.  It  was  noted  that  the  CT  scanning 
standards  currently  require  data 
collection  and  utilization  review 
programs  to  be  established  before 
approval  for  a  scanner  is  given.  It  was 
proposed  that  these  requirements  should 
be  encouraged  at  State  and  local  levels. 

D.  Determinations  of  Applicability  of 
Certain  Impact  Analyses 

The  Department  has  determined  that 
this  proposed  rule  is  not  a  "major  rule" 
under  Executive  Order  12291.  Thus,  a 
regulatory  impact  analysis  is  not 
required  because  it  will  not: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more; 

(2)  Impose  a  major  increase  in  costs  or 
prices  for  consumers;  individual 
industries;  Federal,  State  or  local 
government  agencies  or  geographic 
regions;  or 

(3)  Result  in  significant  adverse 
effects  on  competition,  employment 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  determination  is  based  on  a 
number  of  considerations. 

Perhaps  most  important  is  the 
emerging  view  that  the  costs  of 
installation  and  continued  use  of  CT 
units  in  a  diagonstic  radiology 
department  are  compensated  for  by  the 
savings  achieved  by  a  reduction  in  other 
procedures,  including  exploratory 
surgery  and  angiography. 

Thtf  National  Institutes  of  Health  held 
a  Consensus  Development  Conference 
on  November  4-6, 1981,  in  order  to  seek 
a  position  on  issues  involving  computed 
tomographic  scanning  of  the  brain. 
Among  some  of  the  conclusions  of  that 
Conference  are  the  following: 

CT  is  a  remarkable  new  development 
in  radiographic  imaging  which,  in  only  8 
years,  has  transformed  the  diagnosis 
and  much  of  the  management  of 
structiu'al  disease  of  the  brain  and  its 
surrounding  tissue.  Presentations  by 
experts  from  a  variety  of  fields  indicated 
that  CT  is  a  safe,  accurate,  and  powerful 
tool  in  the  primary  diagnosis  of,  among 
other  conditions,  brain  tumors,  brain 
hemorrhages,  effects  of  major  head 
injury,  and  certain  infections  of  the 
brain.  Given  its  speed,  accuracy,  and 
low  radiation  dose,  CT  has  displaced  a 


number  of  other  radiologic  diagnostic 
procedures,  many  of  which  are,  in 
comparson.  more  uncomfortable,  more 
dangerous,  and  more  costly  to  the 
patient. 

The  panel  considered  the  geographic 
distribution  of  CT  scanners  and  the 
ciurent  patterns  of  diagnostic  usage. 
Two  important  considerations  emerged. 
It  appears  that  in  the  U.S.  today,  CT 
may  not  be  sufficiently  available  for  the 
public  to  derive  the  full  benefit  of  this 
diagnostic  tool.  Evidence  points  to  an 
insufficient  number  of  instruments  in 
several  large  metropolitan  areas,  in 
medically  underserved  areas,  and  in 
some  sparsely  populated  regions  where 
the  prevalence  of  head  trauma  is  high. 

In  some  instances,  however,  the 
indiscriminate  use  of  CT  has  occurred  in 
patients  unlikely  to  have  structural 
disease,  resulting  in  displacement  of 
patients  for  whom  this  technology  is 
critical.  Accordingly,  this  consensus 
report  suggests  appropriate  criteria  for 
the  use  of  CT  in  present  medical 
practice. 

The  Conference  also  addressed  the 
issue  of  whether  the  availability  of  CT 
brain  scanning  has  influenced  the  use  of 
other  methods  of  imaging.  The 
consensus  was  that  such  availability 
had  strongly  influenced  the  use  of  other 
imaging  techniques,  and  that  this  had 
resulted  in  substantial  costs  savings. 
This  discussicm  is  suounarized  in  die 
Conference  Statement  as  follows: 

The  superior  ability  of  the  CT 
examination  in  the  detection  of 
intracranial  and  intracerebral  disease 
processes  has  profoundly  altered  the  use 
of  several  pre-existing  radiographic 
methods  for  examining  the  brain.  Some 
of  these  examinations,  notably  the  most 
invasive,  those  causing  significant 
patient  discomfort,  or  those  with 
nonspecific  diagiKMtic  results  have  been 
affected  more  than  others. 

The  devek>pments  enumerated  above 
have  had  a  favorable  impact  upon 
healthcare  delivery.  CT  scanning  has 
often  reduced  risk  and  discomfort  for 
patients.  Data  indicate  that  the  costs  of 
CT  in  diagnosis  have  been  substantially 
offset  by  a  reduction  in  costs  resulting 
form  discontinued  procedures  and  the 
ehmination  of  equipment  needed  to 
carry  them  out.  In  some  cases  net  costs 
of  diagnoses  have  even  been  reduced. 
The  panel  heard  evidence  that  the  use  of' 
CT  in  outpatient  diagnosis  holds  the 
potential  for  reducing  hospital 
admissions  and  shortening  hospital  stay. 

Selected  efforts  have  been  made  to 
determine  more  precisely  to  what  degree 
utilization  of  CT  scanners  is 
^compensated  for  by  the  savings 
achieved  by  the  reduction  in  other 
procedures. 


One  recent  effort  in  this  regard  was 
published  by  Ronald  G.  Evens,  M.D.,  in 
the  August  1980  issue  of  Radiology.  In 
his  article  on  "The  Economics  of 
Computed  Tomography:  Comparison 
with  Other  Health  Care  Costs,"  he  noted 
that  "The  net  cost  of  CT  is  its  annual 
cost  minus  that  of  any  reductions  in 
diagnostic  procedures  and  hospital  or 
therapeutic  services."  Dr.  Evens 
estimated  that  for  1978,  when  there  was 
a  base  of  1,042  CT  installations,  this  net 
cost  figure  for  the  total  set  of  existing 
scanners  was  less  than  $150  million. 

Since  the  latest  estimate  of  CT 
scanner  sales  by  OTA  is  in  the  range  of 
17  per  month  (204  per  year],  the  annual 
incremental  net  costs  would  be 
substantially  less. 

Other  considerations  in  making  this 
determination  include  recent  changes  in 
the  certificate  of  need  legislation. 
Amendments  included  in  the  Omnibus 
Budget  Reconciliation  Act  of  1981 
(Public  Law  97-35)  have  raised  the 
threshholds  for  determining  when 
capital  expenditures  must  be  reviewed. 
For  major  medical  equipment  the 
threshhold  was  raised  from  $150,000  to 
$400,000.  For  the  annual  operation  cost 
threshhold,  this  was  raised  from  $75,000 
to  $250,000.  Both  changes  have  saved  to 
exempt  a  number  of  CT  scanner 
purchases  from  review,  particularly 
brain  scanners. 

In  addition,  under  the  Health  Planning 
Amendments  of  1979,  a  certificate  of 
need  is  not  required  for  the  acquisition 
of  major  medical  equipment  which  will 
not  be  owned  by  or  located  in  a  health 
care  facility,  unless  the  equipment  «vill 
be  used  to  provide  services  for 
inpatients  of  a  hospital.  Recent  data 
from  the  January,  1961  Background 
Paper  on  CT  Scanners  by  the  Office  of 
Technology  Assessment  indicate  that 
18.9  precent  of  scanners  are  now  in 
offices  and  clinics. 

Provided  below  is  table  of  the 
estimated  distribution  of  the  1,471  CT 
scanners  available  in  May,  1980: 

OtSTRtBUnON  OF  CT  SCANNERS  BY  TYPE  Of 

Faouty  (May  1980) 
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Furthermore,  the  1979  amendments 
resulted  in  the  exemption  of  certain 
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health  maintenance  organizationa  from 
the  certificate  of  need  process. 

These  various  amendments  have  all 
tended  to  limit  the  scope  of  coverage  of 
the  certificate  of  need  process,  and 
consequently  the  CT  standard  in  the 
National  Guidelines,  as  they  relate  to 
the  purchase  of  CT  scanning  equipment. 

The  Department  has  also  determined 
that  this  proposed  rule  will  not  have  a 
significant  impact  on  small  business  and 
therefore  does  not  require  preparation  of 
a  Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act.  Public 
Law9fr^54. 

List  of  Sobjects  in  42  CFR  Part  121 

Health  Planning,  CT  Scanner 
standards. 

Accordingly,  it  is  proposed  that 
9  121.210  of  42  CFR  Part  121  be  removed. 

Dated:  March  10, 1982. 
Edward  N.  Brandt.  )r.. 
AasiBtant  Secretary  for  Health. 

Approved:  April  22, 1982. 
Richard  8.  Scfaweikw, 
Secretary. 

PART  121— NATIONAL  GUIDUNES 
FOR  HEALTH  PLANNING 

Subpart  C— Standards  Respecting  the 
Appropriate  Supply,  Distribution,  and 
Organization  of  Health  Resources 

For  the  reasons  set  out  in  the 
preamble.  Part  121,  Chapter  1,  of  Title  42 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

§121.210    Computsd  tomographic 
•cannwv  [RamovMl]. 

Part  121  is  amended  by  removing 
S  121.2ia 

(FK  Doc.  SZ-1372B  FIM  82: 8:45  am] 
MUJNO  COW  41M-1S-H 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  Na  FEMA-6311] 

Proposed  Special  Flood  Hazard  Areas, 
Base  Flood  Elevations,  and  Zone 
Designations  for  the  City  of  Newartt, 
Alameda  County,  CalH omia  Under 
National  Flood  Insurance  Program 

AOCNCv:  Federal  Emergency 
Management  Agency. 
action:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
special  flood  hazard  areas,  base  flood 
elevations,  and  zone  designations  as 
described  below. 


Hie  proposed  special  flood  hazard 
areas,  base  flood  elevations,  and  zone 
designations  are  the  basis  for  the  flood 
plain  management  measures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  qualified 
for  participation  in  the  Natioiial  Flood 
Insurance  Program  (NFIP). 
DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  in  the 
above-named  community. 
ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
floodprone  areas  and  the  proposed 
special  flood  hazard  areas,  base  flood 
elevationa,  and  zone  designations  are 
available  for  review  at  the  Office  of  the 
City  Engineer,  City  Administration 
Building.  37101  Newark  Boulevard. 
Newark,  California. 

Send  comments  to:  Honorable  David 
W.  Smith.  Mayor.  City  of  Newark.  37101 
Newark  Boulevard.  Newark,  California 
96460. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  G.  Chappell  P.E.,  Chief. 
Engineering  Branch,  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency,  Washington.  D.C 
20472,  (202)  287-0230. 
SUPPLEMENTAflV  INFORMATION:  Hie 
Associate  Director,  State  and  Local 
Programs  and  Support  gives  notice  of 
the  proposed  special  flood  hazard  areas, 
base  flood  elevations  and  zone 
desiguatioiu  for  the  City  of  NewariL, 
California  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973  (Pub.  L  93-234),  87  Stat  980. 
which  added  Section  1363  to  the 
National  Flood  Insurance  Act  of  1968 
(Title  Xm  of  the  Housing  and  Urban 
Development  Act  of  1968,  Pub.  L  90- 
446],  42  U.S.C.  4001-4128.  and  44  CFR 
Part  67. 

These  special  flood  hazard  areas, 
base  flood  elevations,  and  zone 
designations,  together  with  the  flood 
plain  management  measures  required  by 
Section  60.3  of  the  program  regulations, 
are  theminimum  that  are  required.  It 
should  not  be  construed  to  mean  the 
community  must  change  any  existing 
ordinances  diat  are  more  stringent  in 
their  flood  plain  management 
requirements.  The  community  may  at 
any  time  enact  stricter  requirements  on 
its  own.  or  pursuant  to  policies 
established  by  other  Federal,  State,  or 
regional  entities,  llie  proposed  special 
flood  hazard  areas,  base  flood 
elevations,  and  zone  designations  will 
also  be  used  to  calculate  the  appropriate 
flood  insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 


second  laye  of  insurance  on  existing 
buildings  and  their  contents. 

The  proposed  special  flood  hazard 
areas,  base  flood  elevations  and  zone 
designations  have  been  added  due  to 
recently  annexed  areas.  Along  Mowry 
Slou^  between  the  limit  of  detailed 
study  and  a  point  approximately  1060 
feet  downstream  of  Station  Road,  the 
proposed  base  flood  elevations  range 
from  8  feet  National  Geodetic  Vertical 
Datum  (NGVD)  to  10  feet  NGVD,  and 
the  proposed  zone  designations  are 
Zones  A6  and  A8.  The  salt  evaporators, 
located  in  the  northwestern  portion  of 
the  City,  are  being  identified  as  Zone  Al 
with  a  proposed  base  flood  elevation  of 
7  feet  NGVD.  In  the  soudiemmost 
portion  of  the  City,  the  proposed  special 
flood  hazard  area  for  the  salt 
evaporators  is  being  identified  as  Zone 
A. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b].  the  Associate  Director.  State  and 
Local  Programs  and  Support  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
diat  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  Wf 

Flood  insurance.  Flood  plains. 

(National  Flood  Insurance  Act  of  1966  (Tide 
xm  of  Housing  and  Urtun  Development  Act 
of  1968),  effective  January  28, 1969  (33  FR 
17804,  November  28. 1968),  as  amended:  42 
U.S.C  4001-4128;  B.0. 12127,  44  FR  19387:  and 
delegation  of  authority  to  tlie  Associate 
Director,  State  and  Local  Programs  and 
Support) 

Issued:  April  28, 1982. 
Lee  M.  Thomas, 

Associate  Director,  State  and  Local  Programs 
andSuf^mrt 

[FR  Doc.  Sa-UM3  PUad  6-l»-«Z:  ft4S  a^ 
aaXMG  COOC  STW-M-M 


44  CFR  Part  67 

(Dockat  Na  FEMA-«313] 

National  Flood  Insurance  Program 
Proposed  Zone  Designation  and  Base 
Flood  Elevation  Determinations  for  ttie 
Village  of  TMey  Parle,  Cook  County, 
lUinois 

agency:  Federal  Emergency 
Management  Agency. 
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action:  Proposed  rale. 


summary:  Technical  mformadoo  or 
comments  are  solicited  on  the  proposed 
base  flood  elevations  and  zone 
designations  described  below. 

The  proposed  base  flood  elevations 
and  zone  designations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  ccnununity  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
Natioaal  Flood  Instn'ance  Program 
(NFIP). 

DATES:  The  period  for  comment  %vill  be 
ninety-days  following  the  second 
publication  of  this  proposed  role  in  the 
newspaper  of  local  circulation  in  the 

above-named  community. 

ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
base  flood  elevations  and  zone 
designations  are  available  for  review  at 


17355  South  66lfa  Court,  Tinley  Park, 
niinoia. 

Send  comments  to:  Edward  J. 
Zabrocki,  Village  President.  Village  of 
Tinley  Park.  17355  South  88th  Ckrart. 
Tmley  Park.  Dlinois  60477. 

FOR  FURTHER  MPORMATION  CONTACT: 
Robert  G.  ChappelL  P.E.  Chief. 
Engineering  Branch,  Natural  Hazards 
Division.  Federal  Emergency 
Management  Agency.  Washington.  D.C. 
20472.  (202)  287-0230. 

SUPPI^MENTARV  WTORMATWN.  The 
Association  Director,  State  and  Local 
Programs  and  Support  gives  notice  of 
the  proposed  base  flood  elevations  and 
zone  designations  for  the  Village  of 
Tinley  Park.  Illinois,  in  accordance  with 
Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93^234]. 
87  Stat.  980,  wUch  added  Section  1363 
to  the  National  Flood  Insm^nce  Act  of 
1968  (Title  Xm  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 


gO^Md)).  42  U.S.C.  4001-4126.  and  44 

CFR67. 

These  zone  designations  and  base 
(100-year)  flood  elevations,  together 
with  the  flood  plain  management 
measures  required  by  §  00.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  the  community  must 
change  any  existing  ordinances  that  art 
more  stringent  in  their  flood  plain 
management  requirements,  llie 
community  may  at  any  time  enact 
stricter  requirements  on  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities.  The 
proposed  base  flood  elevations  and 
zone  designations  will  also  benised  to 
calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  amtents. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  insurance,  Flood  plains. 
The  proposed  zone  designations  and 
base  flood  elevations  are  as  follows: 
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Pursuant  to  the  i»ovisions  of  5  U.S.C. 
605(b],  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
commnnities. 

(National  Flood  Insurance  Act  of  1068  (Htla 
xm  of  Housing  and  Urban  Development  Act 
of  1966).  effective  )anuary  2S,  1969  (33  FR 
17804,  November  28, 1968),  as  amended;  42 

u.s.c  4an-4i2a:  e.o.  i2U7. 44  FR  vaaej;  mA 

dekgatiaa  of  anthority  to  Associate  nif^ytflr. 
Siate  and  Local  Prograins  and  Support) 

Issued:  April  2a  1982. 
Lee  M.  Thomas, 

Associate  Director,  State  and LocaJ  Programs 
and  Support 

(FR  Doc.  a2-13SM  Filed  S-M-O:  Mi  a^ 
WLUNO  COOe  (TIS-OS-M 


44  CPR  Parts? 
[Docket  Na  FEIIA-6315] 


National  Flood  Inatrance  Program 
Propoaad  Zona  DaslonatkNi 
Datarmlnatlona  for  tha  City  of  Hugo, 
Washington  County,  llinnasota 

AQENCY:  Federal  Emergency 
Management  Agency. 
ACTMMC  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
zone  designations  described  below. 

The  proposed  zone  designations  arQ 
the  basis  for  the  flood  plaki 
management  meakures  that  the 
community  is  required  to  either  adopt  or 
show  evidence  of  being  already  in  effect 
in  order  to  qualify  or  remain  quabfled 
for  participation  in  the  National  Flood 
Inwranoe  Program  (NFIP). 


DATES:  The  period  for  comment  will  be 

ninety-days  following  the  second 
publication  of  this  proposed  rule  In  the 
newspaper  of  local  circulation  in  the 
above-named  community. 


I  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
base  flood  elevations  and  zone 
designations  are  available  for  review  at 
5524  Upper  146th  Street  North.  Hugo, 
Mirmesota. 

Send  comments  to  Honorable  Marvin 
LaValle.  Mayor.  City  of  Hugo.  5524 
Upper  148d)  Street  North.  Hugo. 
Minnesota  5503S. 


FOR  FURTHER  WFOWMATIOH  OONTACR 

Robert  G.  Chappell  P.E.  Chief, 
Engineering  Branch,  Natural  Hazards 
Division.  Federal  Emergency 
Management  Agency.  Washington.  D.C 
20472.  (202)  287-0230. 
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SUPPLEMENTARY  INFORMATION:  The 

Associate  Director,  State  and  Local 
Programs  and  Support  gives  notice  of 
the  proposed  zone  designations  for  the 
City  of  Hugo,  Minnesota,  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234). 
87  Stat.  9aa  which  added  Section  1363 
to  the  National  Flood  Insurance  Act  of 
1968  (Title  Xm  of  the  Housing  and 
Urban  Development  Act  of  1968  (Pub.  L 
90-448]],  42  U.S.C.  4001-4128.  and  44 
CFR  Part  67. 

Tliese  zone  designations  and  base 
(100-year]  flood  elevations,  together 
with  the  flood  plain  management 
measures  required  by  I  60.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  the  community  must 
change  any  existing  ordinances  that  are 
more  stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time  enact   . 
stricter  requirements  on  its  own.  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities.  The 
proposed  zone  designations  will  also  be 
used  to  calculate  the  appropriate  Qood 
insurance  premium  rates  for  new 
buildings  «nd  their  contents. 

List  of  Subjects  in  44  CFR  Part  W 

Flood  insurance.  Flood  plains. 
The  proposed  zone  desi^iations  are 
as  follows: 
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?f""f  nt  to  the  provision  of  5  U.S.C 
w»(b].  die  Associate  Direc»r.  State  and 
Local  Programs  and  Support  to  whom 
authority  has  been  delegated  by  the 
Director.  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  vdll  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

(National  Flood  Insurance  Act  of  19B8  (Title 
Xin  of  Housing  anti  Urban  Development  Act 
of  1968),  effective  famiary  28. 1969  (33  PR 
17S04,  November  28, 1968).  as  amended:  42 
U.S.C  4001-4128;  ExecDtive  Order  12127, 44 
PR  19367;  and  delegation  of  autlianty  to 
Associate  Director,  State  and  Local  I^ogrvns 
and  Support). 

Ismed  Apnl  20. 1982. 
Lee  M.  Thomaa 

Associata  Director,  State  aitd  Local  Prograaa 

and  Support. 

[FR  Doc.  S2-13&40  Filed  S-U-tt  Mt  ani] 
BILUNQ  CODE  «71S-0S-« 


44  CFR  Part  67 

[Dockst  Na  FEMA-4314] 

National  Flood  Insurance  Program 
Proposed  Zone  Designation  and  Base 
Rood  Elevatloii  Determinations  for  the 
City  of  Sartell,  Steams  and  Benton 
Counties,  Minnesota 

agency:  Federal  Emergency 
Management  Agency. 

ACTION:  Proposed  rule. 


:  Technical  information  or 
comments  are  soUcited  on  the  proposed 
base  flood  elevations  and  zone 
designations  described  below. 

The  proposed  base  flood  elevations 
and  zone  designations  are  the  basis  for 
the  flood  plain  management  measures 
that  the  community  is  required  to  either 
adopt  or  show  evidence  of  being  already 
in  effect  in  order  to  qualify  or  remain 
quaUfied  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP]. 

DATES:  The  period  for  comment  will  be 
ninety-days  following  the  second 
publication  of  this  proposed  rule  in  the 


newspaper  of  local  circulation  in  die 
above-named  community. 
ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 

flood-prone  areas  and  the  proposed 
base  flood  elevations  and  zone 
designations  are  available  for  review  at 
310  Second  Stivet  South.  SarteU, 
Minnesota. 

Send  comments  to:  Honorable  Robert 
Bogard.  City  of  Sartefl,  P.O.  Box  14a 
Sartell,  Minnesota  56377. 


RM  FURTHER  MFOHaiATION  CONTACT: 

Robert  G.  ChappelL  P.E.,  Chiet 
Engineering  Branch.  Natural  Hazards 
Division,  Federal  Emergency 
Management  Agency,  Washington,  D.C. 
20472.  (202)  287-0230. 

SUPPI^MEKTARY  INFORMATION:  The 
Associate  Director,  State  and  Local 
Programs  and  Supf>ort  gives  notice  of 
the  proposed  base  flood  elevations  and 
zone  designations  for  the  City  of  Sertell, 
Minnesota,  in  accordance  with  Section 
110  of  the  Flood  CHsaster  Protection  Act 
of  1973  (Pub.  L  93-234).  87  Stat  98a 
which  adcfed  Section  1363  to  the 
National  Flood  Insurance  Act  of  1968 
(Tide  xm  of  the  Housing  and  Urtian 
Development  Act  of  1966  (Pub.  L  80- 
448)).  42  U.S.C.  4001-4128,  and  44  CFR 
07. 

These  zone  designations  and  base 
(100-year)  flood  elevations,  together 
with  the  flood  plain  management 
measures  required  by  section  80.3  of  the 
program  regulations,  are  the  minimum 
that  are  required.  They  should  not  be 
construed  to  mean  the  community  must 
change  any  existing  ordinances  that  are 
more  stringent  in  their  flood  plain 
management  requirements.  The 
comnumity  may  at  any  time  enact 
stricter  requiremmts  on  its  own.  or 
pursuant  to  policies  established  by  othw 
Federal,  State,  or  regional  entities.  The 
proposed  base  flood  elevations  and 
zone  designations  will  also  be  used  to 
calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents. 

List  ol  Subjects  ia  44  CFR  Part  17 

Flood  insurance.  Flood  plains. 
The  proposed  zone  designations  and 
base  flood  elevatioos  are  as  follows: 


21888 


Federal  Register  /  Vol.  47,  No.  98  /  Thursday,  May  20.  1982  /  Proposed  Rules 


SouTM  of  floodnQ 


4 

Souttwm  con>onl»  Intm  In  Banton  Oauniy...__. _„ _„ „_..) 

Portions  o<  Ihe  area  boundad  on  ttw  north  *m1  aaat  by  Via  oorporala  fenlM,  on  Iha  souVi  by  a 
■ne  drected  due  west  Irani  tha  junction  of.Soanic  Driva  and  FM  Avanua  ME,  and  on  tha  waal  , 
t>y  the  Mississipoi  River. 

Portions  o(  the  area  txxjnded  on  nortTi  by  TNrd  Street  North,  on  the  east  by  a  nortlvsoutn  IrM 
located  approximatery  500  «ae«  srest  o«  the  luncton  o(  Sanall  Street  and  Second  Street  South, 
and  on  the  south  and  weal  by  the  corporale  bma.  I 


Elevation             Zona 
varacaldMum          Ion 

toot  teal 

AS,C. 

tOOOiaal J 

AS,  C. 

t020  leal 

AS  B, 

1019  through 
1031  feat 

C. 

A4.A6. 
B.C. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  the  Associate  Director,  State  and 
Local  Programs  and  Support,  to  whom 
authority  has  been  delegated  by  the 
Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  if  promulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 

'  on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 

^  regulations  on  participating 
communities. 

(National  Flood  Insurance  Act  of  1968  (Title 
XIII  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28, 1969  (33  FR 
17804,  November  2a  1968),  as  amended;  42 
U.S.C  4001-4128;  E.  0. 12127,  44  FR  19367; 
and  delegation  of  authority  to  Associate 
Director,  STate  and  Local  Programs  and  ■ 
Support) 

Issued:  April  20, 1982. 

Lm  M.  Thomas, 

Associate  Director,  State  and  Local  Programa 
and  Support 

(FR  Doc.  82-13541  Rled  5-19-82;  ae4S  am] 

BtLiMQ  cooc  ens-os-M 


44  CFR  PART  67 
[Docket  No.  FEMA-6316] 

Proposed  Special  Flood  Hazard  Area 
and  Base  Flood  Elevations  for  ttM  City 
of  Qearttart,  Clatsop  County,  Oregon 
Under  National  Flood  Insurance 
Program 

aqency:  Federal  Emergency 
Management  Agency. 
ACTION:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  solicited  on  the  proposed 
special  flood  hazard  area  and  base  flood 
elevations  as  described  below. 

The  proposed  special  flood  hazard 
area  and  base  flood  elevations  are  the 
basis  for  the  flood  plain  management 
measures  .that  the  community  is  required 
to  either  adopt  or  show  evidence  of 
being  already  in  effect  in  order  to 
qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 


DATES:  The  period  for  comment  will  be 
ninety  (90)  days  following  the  second 
publication  of  this  proposed  rule  in  the 
newspaper  of  local  circulation  hi  the 
above-named  community 

ADDRESSES:  Maps  and  other  information 
showing  the  detailed  outlines  of  the 
flood-prone  areas  and  the  proposed 
special  flood  hazard  area  and  base  flood 
elevations  are  available  for  review  at 
the  Office  of  the  City  Administrator,  608 
Pacific  Way,  Gearhart,  Oregon. 

Send  comments  to:  Honorable  Leo 
Sayles,  Mayor,  City  of  Gearhart,  Eh-awer 
"D".  Gearhart  Oregon,  97138. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  G.  Chappell,  P,E.  Chief, 
Engineering  Branch,  Natural  Hazards 
Divison,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  287-0230. 

SUPPLEMENTARY  INFORMATION:  The 

Asssociate  Director,  State  and  Local 
Programs  and  Support,  gives  notice  of 
the  proposed  special  flood  hazard  area 
and  base  flood  elvevation  for  the  City  of 
Gearhart,  Oregon  in  accordance  with 
Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973  (Pub.  L  93-234), 
87  Stat.  980,  which  added  Section  1363 
to  the  National  Flood  Insurance  Act  of 
1968,  (Title  Xm  of  the  Housing  and 
Urban  Development  Act  of  1968,  Pub.  L 
90^448),  42  U.S.C.  4001-4128.  and  44  CFR 
Part  67. 

These  special  flood  hazard  area  and 
base  flood  elevations,  together  with  the 
flood  plain  management  measures 
required  by  S  60.3  of  the  program 
regulations,  are  the  minimum  that  are 
required.  It  should  not  be  construed  to 
mean  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  flood  plain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  on  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities.  The 
proposed  special  flood  hazard  area  and 
base  flood  elevations  will  also  be  used 
to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  and  their  contents  and  for  the 
second  layer  of  insurance  on  existing 
buildings  and  their  contests. 


The  proposed  special  flood  hazard 
area,  identified  as  Zone  A,  is  being 
added  along  Neacoxie  Creek,  north  of 
10th  Street.  In  addition,  the  areas  of 
flooding  identified  as  Zone  AO  with 
designated  base  flood  elevations,  are 
being  revised  to  depth  1  foot. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605  (b),  the  Associate  Director,  State 
and  Local  Programs  and  Support,  to 
whom  authority  has  been  delegated  by 
the  Director,  Federal  Emergency 
Management  Agency,  hereby  certifies 
that  this  rule  ifpromulgated  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  provides  routine  legal  notice  of 
technical  amendments  made  to 
designated  special  flood  hazard  areas 
on  the  basis  of  updated  information  and 
imposes  no  new  requirements  or 
regulations  on  participating 
communities. 

List  of  Subjects  in  44  CFR  Part  67 

Flood  Insurance,  Flood  Plains. 

National  Flood  Insurance  Act  of  1968  (Title 
xm  of  Housing  and  Urban  Development  Act 
of  1968),  effective  January  28, 1969  (33  FR 
17804,  November  28, 1968),  as  amended;  42 
U.S.C.  4001-4128;  Executive  Order  12127,  44 
FR  19367;  and  delegation  of  authority  to  the 
Associate  Director,  State  and  Local  Programfl 
and  Support) 

Issued:  Apr.  28 1982. 

Lee  M.  Thomas, 

Associate  Director,  State  and  Local  Programa 
and  Support. 

[FR  Doc  82-13542  Filed  5-19-81:  8:45  am] 
BNJJNG  CODE  671S-03-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Ch.  I 

[CC  Docket  No.  61-343;  FCC  82-206) 

Inquiry  Into  the  Pollciea  To  Be 
Followed  In  ttie  Auttwrlzatlon  of 
Common  Carrier  Facilities  To  Meet 
Pacific  Talecommunlcationa  Needs 
Durfng  ttie  Period  1981-1995 

AOENCV:  Federal  Conununications 

Commission. 

action:  Proposed  rule. 
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summary:  "Hie  Commission  is  issuing 
for  public  comment  a  number  of 
alternative,  proposed  facilities 
construction  and  use  plans  for  the 
Pacific  Ocean  Region  submitted  by  the 
United  States  international  s«vice 
carriers  and  the  Communications 
Satellite  Corporabon.  The  plans  were 
submitted  in  response  to  the 
Commission's  Inquiry  into  the 
development  of  the  policies  and 
guidelines  it  shall  apply  in  acting  upon 
requests  for  authorization  to  construct 
and  operate  cable  and  satellite  facilities 
for  service  in  the  Pad  fie  region  during 
the  period  1961  to  1995.  The  rulemaking 
here  instituted  will  concern  proposals 
by  the  U.S.  service  carriers  to  acquire 
IRU  (Indefeasible  Right  of  Users) 
interest  in  circuits  in  the  ANZCAN  cable 
to  be  constructed  for  introduction  into 
service  in  1984. 

DATES:  Comments  on  the  plans  are  due 
June  1. 19S2  and  r^ly  comments  on  June 
14,1982. 

ADDRESS:  Comments  should  be 
submitted  to:  The  Secretary,  Federal 
Communications  Commission,  1919  M 
St.,  NW.,  Washington.  D.C  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Gosse,  International  Facilities 
Planning  Division,  Common  Carrier 
Bureau,  Federal  Communications 
Commission.  Washington,  D.C.  20554, 
(202)  632-4047. 

SUPPI^MENTARY  INFORMATKMl: 
List  of  Sublets 

Telecommunications,  Pacific  region. 

In  the  matter  of  inquiry  into  the 
policies  to  be  followed  in  the 
authorization  of  common  carrier 
facilities  to  meet  Pacific 
Telecoraraumcatiom  needs  during  die 
period  1981-1995,  CC  Docket  No.  n-343. 

Adopted:  April  29, 1982. 

Released:  May  7, 1982. 

1.  On  May  15, 1981,  the  Commission 
adopted  a  Notice  of  Inquiry  '  in  the 
above-capUoned  proceeding  which 
initiated  a  comprehensive  planning 
process  in  the  Pacific  Ocean  region  for 
the  1961-1995  time  period.  The  Notica 
reviewed  past  Commission  policies  at 
authorizing  facilities  in  the  Pacific 
Ocean  region  and  outlined  recent 
developments.  The  Notice  also  set  forth 
the  scope  of  issues  to  be  considered  in 
the  proceeding  and  the  criteria  to  be 
used  in  the  evaluation  of  alternatives. 
Finally,  the  Notice  proposed  a  procedure 
to  be  followed  in  undertaking  the  Pacific 
planning  effort 

2.  It  has  been  our  stated  policy  to 
promote  pro-competltivB  stmctinl 


■  NoUm  of  Inqairy.  rdaowl  fwm  1.  IWL  fCCSl- 
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policy  initiatives  and  reliance  on 
marketplace  forces  to  the  fullest  extent 
practicable  in  our  regulatory  oversight 
of  the  international  telecommunications 
industry.  To  the  extent  these  structural 
policies  may  be  successful  in 
introducing  effective  competition  into 
the  international  mai^cetplace,  we  may 
be  able  to  commensurately  reduce  our 
direct  involvement  in  the  authorization 
and  use  of  international 
telecommunication  facilities  by  the  U.S. 
international  service  carriers  and 
Comsat.  However,  until  such  time  as 
effective  competition  is  deemed  to  be 
present  in  international 
telecommunications  markets,  we  must 
continue  to  insure  the  fulfillment  of 
Section  214  of  the  Communications  Act 
of  1934  by  direct  authorization  and 
oversight  of  the  construction  and  use  of 
international  telecommunications 
facilities  based  upon  a  public  interest 
finding  of  the  need  for  such  facilities. 

3.  As  stated  in  the  Notice  of  Inquiry, 
we  believe  that  a  comprehensive  review 
of  long  range  regional  needs  and 
facilities  cations,  rather  than  an  ad  hoc 
review  of  individual  facilities 
applications,  is  necessary  to  meet  the 
primary  pubHc  intra^st  objective  of 
attaining  efficient  utilization  of  the 
lowest  cost  combination  of  facilities 
which  can  satisfy  valid  traffic  needs  and 
service  quality  ob)ectives.  Policy 
guidelines  based  upon  a  comprehensive 
planning  effort  reduces  the  regulatory 
risk  to  U.S.  carriers  and  their  foreign 
correspondents.  There  is  also  a 
substantial  reduction  in  the  time  aiMl 
reosurces  required  to  pMTocess  facility 
authorization  applications  conforming  to 
the  guidelines;  this  improves  the 
efficiency  and  reduces  the  time  required 
to  complete  the  entire  facility  licensing 
process. 

4.  As  get  forth  in  the  Notice  of  Inquiry, 
the  scope  of  the  proposed  planning 
effort  includes  an  assessment  of 
facilities  currently  operating  in  the 
region;  this  entails  a  comparison  of 
actual  use  relative  to  available  capacity 
and  design  life.  The  scope  also  includes 
the  development  and  analysis  of  a  full 
range  of  fadlities  ahematives  capable 
of  meeting  projected  traffic  demands  in 
the  Pacific  region  through  year-end  1995. 
This  Notice  of  Proposed  Rulemaking  will 
focus  upon  near-teon  facility 
requirements — those  facilities  expected 
to  be  operational  by  the  mid-igeCs. 
However,  these  near-term  issues  ivill  be 
examined  within  the  context  of  data  and 
information  encompassing  the  entire 
planning  period. 

&  The  Notice  indicated  that  the  first 
phase  of  the  proceeding  would  consist  of 
a  series  of  public  raeetingi  of  all 
interested  parties  as  a  means  of 


expeditiously  obtaining  relevant 
planning  information  and  data 
necessary  to  compile  a  full  and  complete 
record.  Tliis  record  is  to  consist  in  part 
of  the  planning  information  develi^wd 
jointly  by  the  United  States 
international  service  carriers  (USISCs) 
and  their  foreign  correspondents  in  the 
Pacific  region.  It  also  was  to  include 
additional  relevant  information  supplied 
by  die  USISCs.  Comsat,  and  other 
interested  parties.  Upon  completion  of 
the  record  compilation  process,  the 
rulemaking  stage  of  this  proceeding  was 
to  be  initiated. 

6.  In  keeping  with  the  procedure 
outlined  in  the  Notice  of  Inquiry,  a  series 
of  public  meetings  have  been  held  for 
the  purpose  of  generating  the  basic 
planning  data  and  information  used  to 
formulate  and  evaluate  alternative 
facilities  plans  designed  to  meet  traffic 
demands  in  the  Pacific  region  during  the 
planning  period.  TTje  task  of  assembling 
a  comprehensive  planning  data  base 
along  the  tines  outlined  in  the  Notice  of 
Inquiry  is  complete  and  alternative 
facilities  {rians  have  been  developed. 
Therefore,  in  accordance  with 
procedures  outlined  in  the  Notice  of 
Inquiry,  we  are  hereby  entering  the 
ndemaking  phase  of  this  proceeding. 

7.  The  purpose  of  this  Notice  of 
Proposed  Ridemaking  (NPRM)  is  to 
evaluate  the  proposed  fadlities 
alternatives  availaUe  for  service  in  the 
mid-1960's  in  the  Pacific  region  within 
the  context  of  plans  encompassing  the 
entire  planning  period,  to  issue  tentative 
guidelines  regarding  the  acquisition  and 
use  of  such  facilities,  and  to  request 
public  comment  on  these  tentative 
findings  and  the  record  compiled. 
Secticm  I  contains  a  summary  of 
comments  and  reply  comments  received 
in  response  to  the  Notice  of  Inquiry 
(NOI).  Sections  n  and  III  summarize  die 
record  compiled  and  the  carriers*  and 
Comsat's  evaluation  of  the  alternative 
plans.  Section  IV  and  V  contain  a 
discussion  and  analysis  of  the  record 
and  a  statement  of  tentative  findings. 
Finally,  section  VI  contains  the  ordering 
clauses. 

I.  Summary  of  Comments  and  Reply 
Conuneots 

8.  In  the  Notice  of  Inquiry,  we 
requested  conunents  from  interested 
parties  on:  (1)  TTie  need  for  a  plamiing 
process,  (2)  the  appropriateness  of  the 
mechanism  oodined  in  the  Notice  of 
Inquiry  far  carrymg  out  sndi  a  process, 
and  (3)  odier  mechanisma  that  should  be 
considered.  Comments  were  received 
fi^m  die  foHowiog  entities:  ATftT.  ITT 
World  Coomranications  Inc..  RCA 
Global  Commtmicadons.  Inc.  Western 
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Union  International,  Inc.,  Comsat 
Hawaiian  Telephone  Company,  FTC 
Communications,  Inc.,  The  Department 
of  Defense  (DOD),  the  State  of  Hawau, 
and  the  Joint  Council  on  Educational 
Telecommunications.  In  addition,  the 
State  of  Hawaii,  Alascom,  Inc.,  FTC 
Communications,  Inc.,  TRT 
Telecommunications  Corporation,  and 
the  DOD  petitioned  to  be  made  parties 
to  this  proceeding. 

9.  The  comments  from  the  various 
parties  overwhelmingly  endorsed  the 
need  for  a  planning  process  for  the 
Pacific  region  and  the  mechanism 
outlined  by  the  Commission  for  carrying 
out  the  various  stages  of  the  process.  In 
addition  to  stating  their  agreement  with 
the  planning  process,  several  parties 
raised  issues  which  they  believe  might 
impact  the  process.  The  Hawaiian 
Telephone  Company  is  concerned  about 
the  usefulness  of  the  information 
requested  in  the  context  of  developing 
general  policy  guidelines.  Comsat 
beheves  that  due  to  the  dissimilarities  in 
the  AUantic  and  Pacific  regions,  a 
different  evaluative  approach  needs  to 
be  developed  for  the  Pacific.  Comsat 
believes  that  a  new  approach  is 
warranted  because  of  the  greater 
number  of  foreign  cable  routes,  the  lack 
of  an  identifiable  core  group  of 
administrations  in  the  Pacific  and  the 
question  of  how  U.S.-Hawaii  and  U.S.- 
Alaska traffic  will  be  treated.  Comsat 
also  notes  that  the  desire  for  expedition 
in  this  matter  may  jeopardize  the 
development  of  an  adequate  record, 
particularly  since  Comsat  has  only 
recently  received  the  basic  planning 
data  and  information  that  has  been 
available  to  the  USISCs  for  some  time. 

10.  m  World  Conmiunications  Inc. 
believes  that  the  Commission  should 
ensiu-e  that  domestic  satellite  capacity 
will  continue  to  be  made  available  to 
the  International  Record  Carriers  (IRCs) 
on  an  IRU  (indefeasible  right  of  user)  or 
cost  basis  to  meet  service  requirements 
between  the  Mainland  and  off-shore 
U.S.  points.  RCA  Global 
Communications,  Inc.  states  that  it  is 
unnecessary  for  the  Commission  to 
engage  in  meetings  with  foreign 
admbiisbrations  to  develop  a  facilities 
plan.  The  State  of  Hawaii  states  its 
belief  that  the  Commission  has  failed  to 
adequately  recognize  the  importance  of 
the  various  domestic  satellite  systems 
capable  of  serving  Hawaii.  In  addition, 
the  State  of  Hawaii  feels  that  the 
Commission  should  address  the  policy 
issue  of  the  appropriateness  of  granting 
foreign  administrations  whole  circuit 
ownership  in  transmission  facilities 
between  Hawaii  and  the  U.S.  Mainland. 
The  DOD  indicates  that  from  a  national 


defense  and  seciirity  standpoint  the 
level  of  service  quality  during  the  period 
following  a  facility  failure  and  before 
restoration  is  extremely  important. 
Thus,  the  DOD  believes  that  cost  and 
technology  should  not  be  the  only 
significant  factors  used  in  assessing  the 
desirability  of  any  facility  plan.  The 
DOD  also  notes  its  view  that  the 
maximum  possible  diversity  and 
redundancy  of  transmission  paths  is 
essential  to  the  security  of  the  DOD's 
and  other  critical  U.S.  Government  and 
private  sector  communications. 

11.  The  Joint  Council  on  Educational 
Telecommunications  stresses  the  need 
for  the  Commission  to  consider  the  need 
for  domestic  and  regional 
commimications  (within  countries  and 
related  island  groups).  In  order  to  bring 
about  this  goal,  the  Joint  Council  on 
Educational  Telecommunications  sees  a 
need  for  innovative  approaches  to 
services  and  rate  structures  so  that 
existing  facilities  can  be  used  to 
facilitate  island  development.  Western 
Union  International,  Inc  raises  several 
policy  issues  which  it  feels  must  be 
decided  in  the  context  of  the  planning 
process.  According  to  Western  Union 
International,  Inc.,  the  Commission 
should:  (1)  Reaffirm  its  Authorized  User 
Policy;  (2)  grant  direct  access  to 
INTELSAT  to  those  international  service 
carriers  who  desire  such  access;  (3) 
insist  upon  continued  IRU/cost  based 
sublease  access  to  the  second 
generation  of  the  Comstar  domestic 
satellite  system  for  aU  eligible  carriers; 
and  (4)  terminate  prescribed  use 
formulas  for  satellite  and  cable  circuits. 

12.  Reply  comments  were  received 
from  AT&T,  Comsat,  ITT  World 
Communications,  Inc.,  Western  Union 
International,  Inc.,  and  Alascam,  Inc. 
AT&T  and  Camsat  believe  that  the 
policy  questions  cited  by  WUI  are 
outside  the  scope  of  the  planning 
process,  and  any  consideration  of  these 
questions  would  unduly  delay  the 
planning  process.  With  respect  to  the 
State  of  Hawaii's  comments,  AT&T 
contends  that  its  proposed  plans  already 
incorporate  the  State  of  Hawaii's 
concerns.  AT&T  points  to  the  fact  that 
approximately  88%  of  its  domestic 
message  telephone  traffic  to  and  from 
Hawaii  is  provided  over  a  single 
satellite  route.  AT&T  also  notes  that  a 
second  satellite  path  will  be  introduced 
in  1982,  resulting  in  approximately  94% 
of  its  Mainland-Hawaii  traffic  being 
routed  via  two  deverse  COMSTAR/ 
TELSTAR  satellite  paths  by  1986. 
According  to  AT&T,  any  greater  reliance 
on  domestic  satellites  for  Mainland- 
Hawaii  traffic  will  deny  customers  the 
benefits  of  its  new  lightwave  cable 


technology.  AT&T  and  ITT  Worid 
Communications  believe  that  the 
Commission's  policy  of  allowing  foreign 
ownership  of  whole  circuits  in  the 
Mainland-Hawaii  cables  is  in  the  public 
interest,  since  it  reduces  the  cost  to  U.S. 
ratepayers.  ITT  World  Communications 
views  reliance  on  domestic  satellite 
systems  to  the  exclusion  of  cable 
facilities  for  Mainland-Hawaii  service 
as  adversely  affecting  users  by 
destroying  the  benefits  of  media 
diversity  and  new  cable  technology. 

13.  In  addition  to  reiterating  its  view 
that  complex  poUcy  questions  must  be 
decided  in  the  context  of  this 
proceeding.  Western  Union 
International  stresses  the  need  for 
service,  operational,  economic  and 
competitive  flexibility.  It  also  believes 
this  can  only  be  achieved  through 
implementation  of  the  Commission's 
expressed  policies  and  goals  and 
through  appropriate  action  taken  on  the 
four  policy  issues  identified  by  WUI. 
Alascam  believes  that  the  Conunission 
should  address  the  following  issues  in 
designing  a  specific  regional  policy:  (1) 
The  treatment  of  traffic  involving 
Hawaii  and  Alaska;  (2)  The  role  of 
domestic  satellites  in  serving  these 
points;  and  (3)  The  needs  of  Alaska  and 
other  rural  and  remote  areas  in  the 
Pacific  region. 

II.  Summary  of  the  Record  Compiled 

14.  The  information  compiled  for  the 
record  (listed  in  Appendix  1)  is  based 
upon  a  list  of  questions  (reproduced  as 
Appendix  2)  distributed  at  the  first 
public  meeting  of  the  interested  parties. 
The  record  compiled  contains  three 
major  segments:  basic  planning  data    ° 
and  information  (i.e.,  demand,  facility 
capacities,  cost  elements,  etc.), 
alternative  facilities  plans,  and  carrier 
analysis  and  evaluation  of  the  plans. 

15.  The  basic  plaiming  data  is  then 
used  by  the  carriers  and  Comsat  to 
generate  alternative  facilities  plans 
designed  to  meet  traffic  demands 
throughout  the  planning  period.  These 
plans  consist  of  various  combinations  of 
new  facilities  introduced  in  the  Pacific 
region  at  various  times.  The  plans  also 
contain  detailed  distributions  of  circuits 
routed  over  these  new  facilities  for  each 
year  of  the  planning  period. 

16.  These  alternative  facilities  plans 
are  then  subjected  to  a  detailed  analysis 
and  evaluation.  The  plans  are  evaluated 
and  compared  on  the  basis  of  the 
technological  risks  associated  with  the 
various  facilities  and  their 
configurations,  the  quality  of  service 
characteristics  of  each  plan,  the  demand 
flexibiUty  provided  by  each  plan  (i.e,  the 
spare  capacity  available  to  meet 


t^ederal  Re^ster  /  Vol.  47,' tip.  66  /  Thursday,  May  20.  1982  /  Proposed  Rules 21B71 


unexpected  increases  in  circuit 
demand),  and  on  the  basis  of  the 
estimated  cost  of  each  plan. 

17.  The  alternative  facihties  plans 
developed  by  the  carriers  and  included 
in  the  record  are  designed  to  depict 
three  general  scenarios.*  The  first 
scenario  is  a  baseline  plan  (Plan  I) 
characterized  by  introducing  no  new 
facilities  into  the  region  during  the 
planning  period.  This  plan  is  not 
designed  to  be  a  workable  alternative, 
but  is  intended  to  indicate  critical 
capacity  shortages  within  the  planning 
period  indicating  where  new  facilities 
are^likely  to  be  needed.  The  second 
scenario  is  a  plan  wrlth  two  variations 
(Plans  HA  and  IIB)  designed  to  rely  on 
the  (largely)  temporary  use  of  a  foreign 
owned  cable  system  between  the 
Mainland/Hawaii  and  permanent  use  of 
a  foreign  owned  cable  between  Hawaii 
and  Australia,  Fiji  and  New  Zealand  to 
relieve  a  capacity  shortage  in  the  mid- 
1980' s.  This  temporary  use  of  foreign 
cable  capacity  paves  the  way  for  an 
early  introduction  of  optical  fiber  cable 
technology  into  the  region  (1988)  to  meet 
the  needs  of  the  late  1980*8  and  early 
1990's.  TTie  third  scenario  is  a  plan  (Plan 
in)  relying  on  construction  of  additional 
analog  cables  between  the  mainland 
and  Hawaii  and  between  Hawaii  and 
Japan  as  well  as  permanent  use  of  a 
foreign  owmed  cable  between  Hawaii 
and  Australia,  Fiji  and  New  Zealand  to 
alleviate  a  cable  capacity  shortage  in 
the  mid-19B0'8.  This  results  in  delaying 
the  introduction  of  optical  fiber  cable 
systems  in  the  region  uniU  the  latter  part 
of  the  planning  period  (1991).  A  more 
detailed  description  of  the  features  and 
assumptions  of  the  three  scenarios  are 
set  forth  below  and  in  Appendix  3,  and 
the  major  faciUties  are  shown  on  die 
map.* 

A.  Plant 

18.  Plan  I  assumes  no  new  cable  or 
satellite  facilities  are  introduced  during 
during  the  planning  period.  The  carriers 
characterize  this  plan  as  a  "baseline" 
plan  which  is  not  workable,  since  it 
does  not  permit  traffic  demands  to  be 
met  for  the  entire  planning  period. 
Indeed,  as  existing  satellites  and  cables 
are  retired.  Plan  I  results  in  no  service 
being  available  to  a  nimiber  of  pacific 


•The  plans  tubmitted  were  actually  constructed 
bjr  tfa*  United  State*  International  Service  Carhert 
witk  Comeat  providing  detailed  infonnation 
included  In  tike  generation  of  the  plans. 

*Tbe  actual  detailed  plans  and  the  data  upon 
wUoh  (liese  plans  are  constructed  are  available  in 
the  Docket  in  this  proceeding  and  for  public 
inspection  In  Room  538  of  the  Commission's 
headquarters.  A  comprehensive  list  of  the 
assumptions  and  features  of  each  plan  is  contained 
in  Appendix  3.  The  map  is  filed  as  part  of  the 
original  docuraenL 


points.  The  purpose  of  generating  PldA  I 
is  to  provide  a  frame  of  reference  and 
point  of  comparison  for  the  other  plans. 

R  Plant  nA  and  UB 

19.  Plans  HA  and  IIB  both  assume  U.S. 
carrier  use  of  circuits  in  the  Canada- 
Hawaii  segment  of  the  ANZCAN  cable 
system  (ANZCAN  North)  and  m  the 
Hawaii-Fiji-Australia-New  Zealand 
segments  of  that  cable  system 
(ANZCAN  South).  ♦  Plan  IIA  assumes 
temporary  use  of  approximately  656 
whole  circuits  and  545  half  circuits  and 
the  permanent  use  of  203  half  circuits  in 
ANZCAN  North.  Plan  IIB  assumes 
temporary  use  of  656  whole  circuit  and 
538  half  circuits  and  permanent  use  of 
203  half  circuits.  •  The  temporary 
circuits  would  be  acquired  on  an 
indefeasible  right  of  user  (IRU)  bais  for 
use  during  the  1984-1988  period  and 
then  they  are  to  be  resold  to  the 
ANZCAN  owners  at  depreciated  net 
book  value  at  the  end  of  the  period.  All 
648  half  circuits  obtained  by  U.S. 
carriers  in  ANZCAN  South  would  be 
acquired  on  a  permanent  basis. 

20.  Hans  IIA  and  IIB  both  assume 
introduction  of  digital  optical  fiber 
cables  of  ATftTs  SL  design  between  the 
Mainland  and  Hawaii  (8000  voice 
circuits)  and  between  Hawaii  and  japan 
(4000  voice  circuits)  in  198a  Both  plans 
assume  the  use  of  INTELSAT  IV.  IV-A 
V.  V-A  and  VI-A  satellites  at  various 
times  in  the  Pacific  Ocean  region.  Other 
than  the  INTELSAT  VI  AND  VI-A 
satellites,  which  may  be  launched 
directly  into  the  Pacific  Ocean  region, 
idl  satellites  used  will  be  transferred 
from  other  ocean  regions  upon 
replacement  by  new  satellites.  Both 
plans  assume  the  use  of  only  the  6/4 
GHz  capacity  provided  by  the  various 
satellites.  Plan  IIA  assumes  the  use  of 
only  a  primary  path  satellite  in  the 
region  between  1981  and  1987;  a  second 

*  The  ANACAN  cable  will  be  constructed  and 
owned  by  teleooaununications  entities  in  Australia. 
Canada.  France,  the  Federal  Republic  of  Germany. 
New  Zealand,  the  Independent  Sute  of  Papua,  New 
Guinea,  the  PhUlpptoe*  and  the  United  Kingdom 
This  syst^n  is  designed  to  replace  the  current 
Compac  caUe  system  serving  most  of  the  same 
points:  it  reaches  the  end  of  its  design  life  in  1984. 
On  September  sa  1961  we  granted  Teleglobe. 
Canada  a  license  to  land  the  ANZCAN  Cable  in 
Hawaii  pursuant  to  the  provisions  of  the  Act 
entitled  "An  Act  relating  to  the  landing  operation  of 
submarine  cables  in  the  United  States"  47  U.S.C  34- 
39  (1980)  See  Cable  Landing  License.  FCC  61-439. 
released  October  8, 1861. 

*  Of  203  permanent  half  circuits.  202  would  be 
used  by  the  Hawaiian  Telephone  Ca  and  1  by  ITT 
World  Communications.  Inc.  AT4T  indicates  In  its 
December  la  1961  submission  to  the  r«coid  (last 
pegs  of  Tab  14)  that  further  developments  in  the 
ANZCAN  project  subsequent  to  the  development  of 
the  detailed  plans,  provide  for  approximately  300  of 
the  original  lermporaiy  536  half  circuits  (Plan  B)  to 
be  obtained  on  s  permanent  basis. 


satellite  path  (major  path)  is  introduced 
in  1967.  Plan  IIB  assumes  use  of  only  a 
primary  path  satellite  until  1984. 
Between  1984  and  the  1987  introduction 
of  a  major  path  satellite,  satellite  traffic 
is  divided  between  the  primary  path 
satellite  and  the  Pacific  Ocean  region  in- 
orbit  spare  statellite  (i.e.,  an  operational 
spare).  This  provides  an  additional 
independent  satellite  path,  but  adds  no 
additional  statellite  capacity.*  Both 
Plans  DA  and  IIB  assume  that  two 
independent  satellite  paths  between  the 
U.S.  Mainland  and  Hawaii  are  provided 
by  AT&T's  domestic  satellite  system 
throughout  the  planning  period. 

C.  Plan  III 

21.  Plan  in  assumes  the  use  of  161  half 
circuits  acquired  on  a  permanent  basis 
in  ANZCAN  North  (160  by  the  Hawaiian 
Telephone  Co.  and  1  by  ITT  Worid 
Communications  Ina)  and  648  half 
circuits  acquired  on  a  permanent  basis 
in  ANZCAN  South.  The  plan  assumes 
introduction  of  an  analog  cable  of 
AT&Ts  SG  design  (4200  voice  circuits)^ 
between  the  U.S.  Mainland  and  Hawaii 
in  1984  and  introduction  of  a  digital 
optical  fiber  cable  of  AT&Ts  SL  design 
(8000  voice  circuits)  on  that  route  in 
1991.  It  also  assumes  introduction  of  an 
analog  cable  of  Japanese  design  (1600 
voice  drctiits)  between  Hawaii  and 
Japan  in  1986  and  the  introduction  of  a 
digtal  optical  fiber  cable  of  AT&Ts  SL 
design  (8000  voice  circuits]  between 
Hawaii  and  Guam  in  1991.  The 
INTELSAT  and  AT&T  domestic  satellite 
facility  assumptions  of  Plan  III  are  the 
same  as  those  made  in  Han  IIB. 

D.  Factors  Common  to  Multiple  Plans 

22.  All  plans  contemplate  AT&Ts 
maximum  use  of  circuit  multiplication 
equipment  to  approximately  double  the 
number  of  circuits  used  to  provide 
message  telephone  service  on  all  analog 
cables.  Hans  DA.  OB,  and  III  all 
contemplate  ATftTs  maximum  use  of 
digital  circuit  multiplication  equipment 
to  approximately  triple  the  nirniber  of 
circuits  used  to  provide  message 
telephone  service  on  all  digital  fiber 


*  The  concept  of  an  operational  space  sateUite 
requires  that  the  sum  total  of  traSic  on  both 
spacecraft  is  not  to  exceed  the  capacity  on  a  single 
spacecraft  since  a  failure  of  one  would  require  that 
all  sateUite  IrafBc  would  have  to  be  carried  on  dte 
single  remaining  spaoacrafL 

'  Tbs  stated  assumptiaas  set  forth  in  Plan  10 
indicate  that  this  cabie  would  be  configured  to 
provide  JISO  -  4kHi  voice  circuits.  However,  all 
AT&Ps  cost  iafonnation  pertaining  to  this  cable  as 
well  as  the  drouit  distributioa  assume  this  cable  Is 
configured  to  provide  4200  •  3kHz  circuits.  We 
expect  ATftT  to  clarify  this  point  in  the  corameals 
filed  in  this  proceeding. 
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optic  cables.*  Plans  HA.  IIB  and  III  also 
assume  use  of  TDMA/DSI  multiplication 
equipment  on  the  Pacific  Ocean  region 
sateilite  beginning  in  1991.*  Plans  HA, 
IIB  and  HI  also  assume  U.S.  carrier 
acquisition  of  interests  in  the  foreign 
owned  cables  terminating  in  Okinawa, 
the  Phihppines,  Guam  and  Australia  to 
extend  circuits  in  the  ANZCAN  South 
and  Hawaii-Guam  and  Guam-Japan 
(Transpacific)  cables  to  other  countries. 
All  plans  distribute  circuits  among 
available  routes  in  accordance  with  the 
balance  loading  method.'* 

m.  The  Parties'  Evaluation  of  dM 
Alternative  Plans 

23.  The  U.S.  international  carriers  and 
Comsat  analyzed  the  alternative  plans 
from  the  standpoints  of  demand 
flexibility,  technological  risk,  service 
quality,  acceptability  to  foreign 
correspondents,  and  costs.  Plan  I  is  not 
analyzed,  as  the  parties  indicate  it  is 
merely  a  baseline  plan  and  not  a 
workable  alternative. 

A.  Demand  Flexibility 

24.  The  particular  geography  of  the 
Pacific  Ocean  region  and  the 
configuration  of  transmission  facilities 
therein  require  use  of  a  method  to 
calculate  the  ability  of  a  given  plan  to 
satisfy  unexpected  increases  in  traffic 
which  differs  from  that  used  for  North 
Atlantic  facilities  plans.  Noth  Atlantic 
facilities  are  used  predominantly 


*  Circuit  multiplication  equipment  exploits  the 
fact  that  pausei  occur  in  normal  converMtion 
l>etween  persons.  This  equipment  senses  these 
pauses  and  routes  portions  o(  other  calls  to  the 
momentarily  idle  circuits  so  as  to  derive  the  most 
efTicient  use  of  alt  available  circuits.  Existing 
equipment  operating  on  analog  cable  circuits  used 
for  message  telephone  service  normally  permits  240 
separate  calls  to  be  routed  over  120  basic  circuits. 
This,  in  effect,  doubles  the  number  of  available 
telephone  circuit*.  Equipment  to  be  used  on  digital 
fiber  optic  cable  circuits  used  for  message  telephone 
service  is  expected  to  triple  the  number  of  such 
circuits. 

*  TDMA  and  DSI  are  acronyms  for  time  divisioa 
multiple  access  equipment  and  digital  speech 
interpolatioa  equipment,  respectively.  Use  of 
TDMA.  rather  than  frequency  division  multiple 
access  ctirrenlly  used,  increases  the  numlicr  of 
circnits  a  given  satellite  transponder  can  carry  hy 
approximately  SO-SO  percent.  DSI  equipment 
operate*  in  much  the  same  fashion  as  circuit 
multiplication  equipment  used  on  cables  and 
approximately  doubles  the  number  of  circnits  used 
for  mestage  telephone  services. 

'"The  balanced  loading  method  distribute* 
circiiit*  among  transmission  facilities  on  path*  with 
unused  capacity  with  a  goal  of  having  each  separate 
transmission  path  carrying  equal  numbers  of 
circuits.  When  one  of  the  transmission  facihties 
reaches  the  limit*  of  its  capacity,  circuits  are 
equally  distritniled  among  the  remaining  facilities 
which  have  unused  capacity.  When  a  new 
transmission  facility  is  introduced,  all  additional 
circuits  sre  placed  on  that  fadHty  until  it  is  carrying 
as  many  circuits  as  the  other  t>alanced  faciUUes. 
Theresflar,  circuits  are  distributed  equally  among 
all  available  paths. 


between  the  North  American  and 
European  continents,  and  both  of  these 
continents  possess  highly  developed 
domestic  networks.  Consequently, 
circuits  from  any  North  Atlantic  cable 
can  be  extended  to  any  country  in  the 
North  Adantic  region.  As  a  result,  the 
demand  flexibility  provided  by  a  given 
plan  for  the  North  Atlantic  can  be 
calculated  by  adding  the  total  ntmiber  of 
cable  and  satellite  circuits  provided  by 
that  plan's  facilities  and  subtracting  the 
total  forecasted  demand  for  circuits  in 
each  year  of  the  planning  period.  The 
number  of  spare  circuits  thus  calculated, 
divided  by  the  total  forecasted  circuit 
demand,  yields  the  percent  demand 
flexibility  provided  by  the  plan  in  each 
year. 

25.  While  satellite  circxiits  can  reach 
any  point  in  the  Pacific  Ocean  region 
equipped  to  access  the  Pacific  Ocean 
region  INTELSAT  satellites,  circuits  in 
each  Pacific  Ocean  region  cable  cannot 
be  used  to  all  points  in  that  region. 
Consequently,  a  somewhat  different 
approach  to  calculation  of  demand 
flexibility  must  be  used.  Hie  method 
chosen  by  the  parties  is  to  calculate 
satellite  and  cable  demand  flexibility 
separately  for  each  plan.  For  sateUites. 
the  demand  for  circuits  on  the 
INTELSAT  satellite  system  in  the  region 
from  the  Mainland  and  Hawaii  to  all 
other  Pacific  points  is  derived  from  each 
plan.**  These  demand  figtires  are 
subtracted  from  the  capacity  provided 
by  the  satellites.  The  number  of  spare 
circuits  thtis  derived,  tlivided  by  the 
total  demand  for  drcniits  on  the 
satellites,  yields  the  demand  flexibility 
measure  for  the  satellite  medium. 

26.  Demand  flexibility  for  cables  is 
calculated  separately  for  three  cable 
routes:  U.S.  Mainland — Hawaii — Guam/ 
Japan,  and  Hawaii — Australia.  For  each 
of  the  three  separate  routes,  the  total 
capacity  provided  by  all  cables  serving 
the  appropriate  points  is  calculated  and 
compared  to  the  demand  for  cable 
circuits  to  these  points  to  detemine  the 
spare  capacity  as  a  percentage  of 
projected  demand.  AT&T  did  not 
provide  a  satellite  demand  flexibiUty 
calulaUon  for  its  domestic  satellites 
used  between  the  U.S.  Mainland  and 
Hawaii 

27.  ATftTs  comparison  of  cable 
capacity  and  cable  circuit  demand  for 
the  three  routes  separately  indicates 
that  cable  circuit  demand  flexibility  is 
substantially  the  same  on  each  of  the 
routes  for  both  Plans  ILA  and  IIB  except 


for  the  1964-1989  period.  During  this 
period,  plan  HE  provides  a  greater  cable 
circuit  demand  flexibiUty  on  all  three 
cable  routes  because  of  the  greater  use 
of  satellite  circuits  in  Plan  IIB  during 
that  period,  llus  is  due  to  the 
availability  of  a  second  satellite  path 
during  that  period  and  us^  of  a  balanced 
loading  distribution  of  circuits  among 
facilities.  Plan  IH  provides  greater  cable 
circuit  demand  flexibility  on  the  U.S. 
Mainland — Hawaii  and  Hawii/Cuam/ 
Japan  routes  than  either  Plans  HA  or  IIB 
because  of  the  availability  of  a  greater 
number  of  cable-circuits  and  a  larger 
number  of  independent  cable  paths.  The 
cable  circuit  demand  flexibili^  on  the 
Hawaili-Australia  route  provided  by 
Plan  in  is  slightly  better  than  that 
provided  by  Plan  IIB  between  1985  and 
1988  and  the  same  as  Plans  IIA  and  IIB 
between  1989  and  1995.** 

28.  Comsat's  satellite  demand 
flexibility  analysis  shows  that  demand 
flexibility  differs  for  Plan  ILA  and  IIB 
only  between  the  1984-1989  period. 
During  this  period.  Plan  IIB  exhibits  a 
smaller  statellite  demand  flexibility. 
This  is  because  the  operational  spare 
sateUite  (included  in  IIB.  but  not  in  ILA) 
provides  a- separate  additional  satellite 
path,  but  no  additional  satellite 
capacity.**  Under  the  balanced  loading 


' '  The  portion  of  total  demand  assigned  to  each 
medium  for  the  purpose  of  calculating  demand 
flexibility  is  k>ased  upon  the  loading  algorithm  (i.*., 
I>alanced  loading)  uaed  to  distribute  traffic  among 
facilities  in  each  plan. 


"In  ATST  cable  demand  flexibility  analysis,  a 
much  tower  cirtniil  capacity  for  the  optical  fiber 
cable  systems  is  used  than  the  capacity  shown  for 
the  same  system  in  the  actual  plans.  This  leads  to 
several  instances  where  cable  demand  appear*  lo 
•xceed  cable  capacity  (negative  demand  flexibility) 
in  tha  later  part  of  the  planning  period.  Thesa 
negative  demand  flexibility  numbers  disappear  if 
the  capacities  of  the  optical  flt>er  cable  systems 
indicated  in  the  plans  are  sulistituted  for  those  used 
in  ATtTs  demand  flexibility  anlaysis.  Similarly. 
AT&Ts  demand  flexibility  analysis  for  the 
Hawaii — Australia  cable  route  assumes  asc  of 
fewer  ANZCAN  South  cirtniits  than  assumed  in  the 
plan's  distribution.  This  again  produces  in  a 
negative  flexibility. 

"Under  a  blanced  loading  principle,  growth 
circuits  are  equally  distributed  among  available 
transmission  paths.  For  example,  implementation  of 
Plan  IIA  would  result  in  a  single  cable  path  (the 
ANZCAN  North  and  South  cables)  and  a  single 
sateUite  path  (the  INTELSAT  Pacific  primary  path 
satelUteJ  on  which  growth  chcuits  to  Australia 
could  b«  placed  during  the  1964-1966  period.  Equal 
diribution  of  growth  circuits  between  these  two 
paths  would  result  in  SO  percent  of  those  circuits 
being  placed  on  the  cat>le  and  SO  percsnt  on  the 
■ateUila.  Under  Plan  IIB,  however,  two  satellita 
paths  would  be  available  to  Australia  because  of 
the  use  of  the  INTELSAT  Pacific  in-orbit  spare 
satellite  as  an  operational  spare  satellite.  Equal 
distribution  of  growth  circuits  to  AustraHa  among 
the  one  cable  and  two  sateUite  paths  would  result  in 
two-thirds  of  those  circuit*  being  placed  on 
satellites  and  one-third  being  placed  on  the  cable. 
Since  more  circuit*  would  be  placed  on  satellites 
under  Plan  IIB  while  the  total  available  satellite 
capacity  remains  the  tain*  as  in  Plan  UA.  there  are 
fewer  unused  sateUite  circuit*  available  under  Ptan 
IIB  between  19B4  and  lass,  Thi*  reeult*  in  Plan  IIB 
exhibiting  a  lower  satellite  circuit  denand 
flexibUity  than  Plan  UA. 


Federal  Regtoter  /  Vol.  47.  No.  96  /  Thuraday.  May  20,  1982  /  Proposed  Rules 


21873 


method  used  to  distribute  traffic  in  the 
plans,  the  satellite  medium  having  two 
paths  in  IIB  will  be  loaded  more  heavily; 
thus,  leaving  less  excess  satellite 
capacity  than  shown  in  HA.  This 
demand  flexibility  difference  due  to 
loading  disappears  in  the  later  part  of 
the  planning  period  as  more  new 
facilities  are  introduced  into  the  region. 
Plan  ni  shows  more  satellite  demand 
flexibility  than  either  Plans  HA  or  IIB 
after  1987.  because  of  the  greater 
number  of  cable  circuits  and 
independent  cable  paths. 

B.  Service  Quality 

29.  AT&T  analyzed  the  service  quality 
provided  by  the  alternative  plans  in 
terms  of  media  (cable  and  satellite) 
diversity,  route  diveristy.  network 
management  and  redundancy/ 
restoratioa  AT&T  states  that  because  of 
economic  considerations  (i.e..  the  cost  of 
cable  facilities),  at  least  during  the  first 
half  of  the  planning  period,  it  has 
established  a  minimum  acceptable 
media  diversity  objective  of  67  percent 
satellite  and  33  percent  cable  circuit  use 
to  major  traffic  points  in  the  Pacific 
Ocean  region.  It  notes  that  none  of  the 
three  viable  alternative  facilities  plans 
(Plans  IIA.  OB,  and  m)  meet  Uiis 
objective  throughout  the  planning 
period.  Specifically,  all  plans  route  less 
than  33  percent  to  total  Pacific  region 
traffic  via  cable  in  1982  and  1983.  Plans 
UB  and  m  also  fail  to  meet  the  33 
percent  cable  objective  in  1984  and  1985. 
This  is  because  of  the  use  of  the  Pacific 
Ocean  region  in-orbit  spare  satellite  as 
an  operational  spare,  together  with  the 
use  of  a  balanced  loading  method  for 
distributing  circuits  among  available 
facilities.  AT&T  states  that  Plan  III 
achieves  the  best  balance  fit)m  a  media 
diversity  point  of  view.  Plans  IIA  and 
IIB  are  deemed  to  be  less  acceptable  on 
a  media  diversity  basis  and  need  to  be 
modified  in  the  actual  circuit  activation 
plan  to  reach  acceptability. 

30.  AT&T  analyzed  the  alternative 
plans  in  terms  of  route  diversity  and  the 
percentage  of  circuits  which  would 
survive  a  failure  of  the  heaviest  loaded 
facility  on  a  given  route  for  Australia, 
Hong  Kong,  Japan,  Korea,  the 
Philippines,  Singapore  and  Taiwan. 
These  points  represent  nearly  80  percent 
of  U.S.  international  traffic  in  the  Pacific 
Ocean  region.  AT&T  indicates  that  Plan 
III  provides  the  largest  number  of 
diverse  routes  during  the  planning 
period  because  it  introduces  more 
cables  and  assumes  use  of  an 
operational  spare  satellite  in  1984.  Plan 
Iffl  provides  better  route  diversity 
between  1984  and  1987  than  Plan  IIA 
because  of  the  introduction  of  the 
operational  spare  satellite  as  a  new 


independent  path.  However,  none  of  the 
three  plans  provide  sufficient  route 
diversity  to  maintain  a  level  of  surviving 
circuits  upon  failure  of  the  heaviest 
loaded  facility  between  two  points  that 
is  sufficient  to  meet  CCITT 
recommendations  for  quality  of  service. 
ConsequenUy.  all  plans  require 
restoration  of  failed  circuits  via  spare 
capacity  in  another  transmission  system 
in  order  to  maintain  an  acceptable  level 
of  service  while  the  failed  transmission 
path  is  being  repaired.  AT&T  indicates 
that  all  plans  assume  the  availability  of 
a  spare  satellite  to  provide  restoration 
capacity  for  any  faded  cable  or  satellite 
facility  during  die  planning  period. 
Comsat's  analysis  also  indicates  that  all 
plans  require  restoration  in  the  event  of 
a  major  facility  failure  to  maintain 
adequate  service  quality.  AT&T  also 
indicates  that  all  of  the  alternative  plans 
provide  approximately  the  same  ability 
to  employ  network  management 
methods  to  minimize  network 
congestion  following  facilities  failures, 
since  the  plans  do  not  provide 
significanUy  different  numbers  of 
diverse  routes  to  the  major  Pacific  traffic 
points. 

C.  Technological  Risk 

31.  The  principal  technological  risks 
identified  by  the  carriers  and  Comsat 
are:  (1)  The  possibility  that  development 
of  the  SL  digital  optical  fiber  cable  will 
not  be  completed  in  time  to  permit  its 
introduction  in  the  period  assumed  by 
the  plans;  (2)  the  possibility  of  delay  in 
the  introduction  of  the  INTELSAT 
satellites  planned  for  the  Pacific  Ocean 
region;  (3)  delay  in  the  availability  of  the 
necessary  earth  stations  needed  to 
access  the  operational  spare  and  major 
path  satellites:  and  (4)  the  possibility  of 
delay  in  the  implementation  of  overall 
capacity  enhancement  techniques  on 
satellites.  The  technological  risks  of 
delay  in  the  availability  of  the  SL  Digital 
optical  fiber  cable  system  is  greater  for 
Plans  IIA  and  IIB,  since  these  plans 
introduce  such  cables  three  years  earlier 
than  does  Plan  m.  The  risks  indicated  in 
(2),  (3)  and  (4)  above  are  the  same  for  all 
plans,  since  all  plans  make  the  same 
assumptions  concerning  these  elements. 
The  risk  associated  with  the  availability 
of  the  operational  spare  satellite  and  the 
necesseuy  earth  stations  to  access  that 
satellite  is  not  present  in  Plan  IIA,  since 
that  plan  does  not  assume  use  of  such  a 
satellite  configuration.  None  of  these 
risks  are  found  to  be  unacceptable  by 
the  carriers  or  Comsat 

D.  Cost  Analysia 

32.  The  cost  of  each  of  the  alternative 
faciUties  plans  is  estimated  by  AT&T 
and  Comsat.  Both  parties  express  the 


individual  cost  of  a  plan  in  terms  of  the 
discounted  present  worth  of 
expenditures.  However,  the  parties 
employ  different  methods  and 
assumptions  for  estimating  the  cost  of 
the  various  plans.  AT&T  uses  two 
methods  for  estimating  cost — a  "use" 
and  an  "investment"  method.  The  AT&T 
"use"  method  includes  the  USISC 
portion  of  the  total  investment  and 
operating  cost  outiays  for  new  cable 
systems  introduced  during  the  planning 
period,  together  with  the  estimated 
annual  pet  circuit  Comsat  (tariff)  lease 
charge  for  international  satellite  circuits. 
The  AT&T  "investinent"  metiiod  also 
includes  the  USISC  portion  of  total 
investment  and  operating  cost  outiay  for 
new  cable  systems.  For  satellites,  an 
allocated  portion  of  the  total  investment 
and  operating  cost  associated  with  all 
the  satellites  of  the  various  satellite 
series  introduced  into  the  region  during 
the  planning  period  is  included  The 
portion  of  total  INTELSAT  satellite 
costs  allocated  to  the  U.S.  in  the  Pacific 
region  is  determined  by  the  planned  use 
of  a  given  satellite  facUity  by  the  U.S. 
carriers  in  the  Pacific  region  relative  to 
its  use  by  the  foreign  entities  in  the 
Pacific  and  its  use  in  other  ocean  basin 
regions.  Both  the  use  and  investment 
method  employed  by  AT&T  include  all 
cable  costs  associated  with  providing 
U.S.  Mainland/Hawaii  service  for  those 
cable  systems  that  are  newly 
introducted  into  the  Pacific  region 
during  the  planning  period. 

33.  Comsat's  cost  estimates  for  the 
plans  are  based  upon  a  single 
investment  related  methodology.  The 
Comsat  approach  includes  the  USISC 
portion  of  total  investment  and 
operating  costs  for  new  cable  systems  in 
a  similar  manner  to  that  employed  by 
AT&T  in  both  its  methods.  In  calculating 
the  satellite  portion  of  the  cost 
associated  with  an  individual  facility 
plan,  Comsat  includes  an  allocated 
portion  of  only  the  total  incremental 
investment  and  operating  costs 
associated  with  satellite  facilities 
serving  the  Pacific  region.  Comsat 
assumes  that  the  only  relevant 
incremental  satellite  costs  are  those 
associated  with  satellite  facilities  for 
which  investment  decisions  by 
INTELSAT  have  not  already  been  made 
as  of  the  beginning  of  the  planning 
period.  This  means  that  any  satellite 
series  prior  to  the  INTELSAT  VI 
(scheduled  to  be  introduced  in  the 
Pacific  region  in  1991)  is  not  included  in 
the  Comsat  cost  analysis.  This  differs 
significantiy  from  the  AT&T  investment 
method  approach  in  that  AT&T  includes 
an  allocated  portion  of  INTELSAT 
satellite  costs  (based  upon  relative  use) 
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for  the  INTELSAT  tenea  IVA.  V.  VA. 
and  VI  in  its  analysis.  For  the 
INTELSAT  VI  sateUite  series  that  is 
included  in  the  Comsat  analysis,  an 
allocation  mechanism  based  upon 
relative  use  of  the  sateUite  by  U.S. 
carriers  in  the  Pacific  region  is  employed 
by  Comsat  to  allocate  a  portion  of  the 
overall  satellite  system  cost  to  the 
Pacific  plans.  Finally,  in  contrast  to  both 
the  AT&T  use  and  investment  methods, 
Comsat  excludes  from  its  cost  analysis 
all  cable  costs  associated  with  providing 
U.S.  Mainland/Hawaii  service.** 

34.  The  AT&T  and  Comsat  cost 
analysis  results  are  presented  in  Table 
1.  Even  though  die  various  cost 
methodologies  differ  considerably,  the 
estimates  in  the  table  indicate  that  Plan 
III  is  significantly  more  costly  than 
either  variation  of  IHan  0.  regardless  of 
the  cost  method  used.  The  table  also 
shows  that  Plan  IIB  is  cheaper  than  Plan 
UA  under  both  the  ATftT  and  Comsat 
investment  method.  The  two  variations 
of  IHan  0  are  relatively  dose  in  total 
cost  under  all  of  the  cost  methods 
employed  Table  1  also  includes  a 
breakdown  of  the  cost  for  each  plan  by 
media  (caUe/satallite).  The  estimates 
indicate  that,  for  any  given  plan,  total 
costs  for  satellite  facilities  are  less  than 
total  costs  for  cable  facilities  fOT  both 
the  AT&T  and  Comsat  investment 
methods.  However,  the  AT&T  use 
method  yields  a  total  cost  for  satellite 
facilities  that  is  greater  than  the  total 
cost  for  cable  facihties  for  each  plan. 
The  estimates  show  that  the  expected 
total  cost  outlay  for  the  USISC  for  the 
range  of  plans  under  consideration  is  in 
the  400  to  600  million  dollar  range  (1982 
present  value  dollars). 

E.  Overall  Evaluation  of  the  Plana 

35.  All  the  U.S.  international  carriers 
select  Plan  IIB  as  the  most  desirable  of 
the  alternatives  presented.  \/Vhile  Plan 
in  provides  somewhat  better  media  and 
route  diversity,  it  delays  introduction  of 
the  digital  optical  fiber  cable  technology 
into  the  Pacific  basin,  is  more  costly. 
Plan  IIB  is  preferred  to  HA  because  it 
provides  better  route  diversity  through 
the  use  of  an  operational  spare  satellite, 
which  is  not  included  in  HA.  Comsat 
does  not  indicate  a  specific  preference 
for  any  of  the  proposed  plans. 

IV.  Discassfam 

36.  The  overall  goal  of  a  proceeding 
for  the  review  of  facilities  options  such 
as  this  is  to  develop  guidelines  for  the 
use  of  the  U.S.  international  carriers  and 


>«  Other  nUdvety  nioor  cUfferencei  In  coat 
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Comsat  in  their  negotiations  with  their 
foreign  correspcmdents  which  will  lead 
to  agreement  to  construct  and  use  the 
lowest  cost  combination  of  facilities 
which  can  satisfy  projected  demand  for 
service  at  adequate  levels  of  service 
quaUty.  The  mechanism  used  by  the  U.S. 
carriers,  Comsat,  other  interested 
parties  and  by  the  Commission  is  to 
subject  a  range  of  alternative  facihties 
configurations  to  analyses  to  determine 
each  plan's  abiUty  to  satisfy  forecasted 
demand'for  service  and  provide 
adequate  levels  of  service  quahty.  Each 
plan  is  also  analyzed  to  determine  its 
costs.  The  results  of  these  analyses  are 
subjected  to  an  overall  evaluation  to 
determine  which  plan  or  plans  best  meet 
these  criteria.  In  the  following  sections 
we  will  discuss  the  parties  analysis  of 
each  of  these  factors.  This  will  be 
followed  by  discussion  of  the 
application  of  these  factors  to  the 
alternative  plans. 

A.  Demand  Forecast 

37.  The  circuit  demand  forecast  for 
message  telephone  service  used  in  the 
Plaiu  was  prepared  by  AT&T.  The 
international  record  carriers  prepared 
the  forecast  of  circuit  demand  for 
international  telegraph,  telex  and 
alternate  voice/data  private  line 
services.  All  of  these  forecasts  employ 
the  best  information  available,  and 
AT&T  in  particular,  uses  advanced 
statistical  methods  in  generating  the 
message  telephone  circuit  demand 
forecast  AT&Ts  forecast  of  traffic 
between  the  MS.  and  the  major  Pacific 
countries  utilizes  individual  coimtry 
econometric  models  to  forecast  traffic 
annually  three  years  oat  from  the 
present  period.  An  extrapolation  of 
growth  trends  obtained  from  the 
econometric  models  is  used  as  the  basis 
for  the  forecast  for  the  remaining  yean 
of  the  planning  period.  For  the  smaller 
coimtries  in  the  region,  AT&T 
extrapolates  historical  growth  trends  in 
traffic  to  obtain  the  forecast  for  the 
planning  period.  Comsat  independently 
forecasts  international  television  traffic 
demand,  but  does  not  do  any  forecasting 
of  message  telephone  or  record  traffic. 
The  forecast  of  traffic  demand  on 
international  sateliites  is  obtained  by 
Comsat  and  INTELSAT  directly  frtHn  the 
carriers  and  their  foreign 
correspondents  annually  at  the 
INTELSAT  global  traffic  meeting. 
Comments  filed  on  behalf  of  the  State  of 
Hawaii  suggest  that  forecasted  facilities 
requirements  for  Mainland-Hawaii 
television  and  for  Mainland-Hawaii  and 
U.S.  foreign  Pacific  points  wide  band 
services  should  also  be  considsted. 

38.  The  fwecasts  dearly  drive  the 
whole  planning  process  and  constrain 


the  available  facilities  alternatives.  It  is 
the  demand  forecast  that  determines  tiie 
capacity  needed  and  the  time  period  in 
which  fadtities  to  provide  that  capadty 
must  be  introduced  into  the  region.  Even 
though  advanced  techniques  and  the 
most  up-to-date  information  are 
employed  in  developing  these  forecasts, 
it  is  important  to  recognize  that  the  need 
for  individual  fadhtiea  is  quite  sensitive 
to  variations  in  this  forecast  Therefore, 
a  frequent  update  of  these  forecasts  is 
essential  and  the  individual  facilities 
plans  should  be  revised  to  reflect 
changes  in  the  forecast 

B.  Cost  Analysis 

39.  TTie  ntunber  of  different  cost 
estimates  supphed  by  AT&T  and 
Comsat  and  the  range^over  which  these 
estimates  vary  reflect  unresolved 
methodological  controversies 
cont»ming  the  appropriate  way  to 
measure  cost  In  addition  comments 
filed  on  behalf  of  the  State  of  Hawaii 
suggest  use  of  another  method  for 
comparing  the  cost  of  the  alternative 
plans.  Even  though  it  is  imlikely  that 
these  controversies  will  be  resolved  ia 
the  near  future,  it  is  important  to  be 
aware  of  the  differences  in  the 
underljring  assimiptions  employed  in  the 
different  cost  methods  and  the 

sens!  livi ties  of  the  cost  estimates 
themselves  to  these  differing 
assumptions. 

40.  One  of  the  major  differences  in 
approach  is  the  method  used  to  measure 
the  cost  of  satellite  fadlities  to  be 
incorporated  in  the  plans.  AT&T  uses 
two  methods  to  estimate  satellite  costs: 
a  use  related  approach,  which  estimates 
annual  Comsat  lease  (tariff)  rate  charges 
for  the  use  of  international  satellite 
circuits;  and  an  investment  related 
method,  which  allocates  a  portion  of  the 
total  investment  and  operating  cost  for 
satellite  facilities  to  the  Pacific  region 
plans.  Comsat  employs  a  different 
investinent  related  method,  which 
incorporates  only  an  allocated  portion 
of  the  total  investment  and  operating 
cost  for  any  satellite  series  expected  to 
be  introduced  into  the  Pacific  during  the 
planning  period  for  which  INTELSAT 
has  not  yet  made  a  final  investment 
commitment  dedsioo  (i.e^  the 
INTELSAT  VI  series).  The  major 
difference  in  approach  between  the  two 
investment  methods  concerns  the 
appropriate  application  of  the  economic 
concept  of  "sunk"  cost  and  incremental 
decision-making. 

41.  Comsat* s  cost  analjrsis  oaes 
investment  and  operating  costs  for  new 
cable  and  sateUite  fadlities  to  compare 
the  costs  of  the  alternative  plans. 
Comsat  defines  as  new  satellite 
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facilities  only  those  satellites  for  which 
INTELSAT  has  not  made  a  final 
investment  conimitaient  The  costs 
associated  %\rith  all  other  satellites  are 
treated  as  sunk  costs  and  not  indaded 
in  Comsat's  cost  analysis.  Comsat  views 
the  INTELSAT  VI  satellites  as  be^  die 
first  sateQites  projected  for  use  in  the 
Pacific  Ocean  region  for  which 
INTELSAT  has  not  made  a  final 
investment  decision.  Since  the 
INTELSAT  VI  satellites  are  not 
introduced  into  Pacific  Ocean  region  use 
before  1991  in  any  td  the  ahemative 
plans,  Comsat's  cost  analysis  does  not 
include  any  costs  for  use  of  INTELSAT 
satellite  capacity  for  the  1981-1990 
portion  of  the  planning  period. " 
However,  it  must  be  noted  that  Comsat's 
investment  in  INTELSAT  sateUites  is 
not  fixed.  Pursuant  to  the  INTELSAT 
agreement,  the  investment  of  Comsat 
and  all  other  signatories  to  that 
agreement  is  proportional  to  the  use 
each  mates  of  INTELSAT  sateUites. 
Consequently.  Comsaf  s  investment  in 
all  INTELSAT  satellites,  existing  and 
new,  is  not  fixed  but  varies  with  relative 
U.S.  use  of  these  satellites.** 

42.  ATfcT  submitted  two  cost 
analyses.  Its  investment  based  cost 
anal3rsis  sdso  uses  investment  and 
operating  costs  for  new  cable  and 
satellite  facilities  to  compare  the  costs 
of  the  alternative  plans. 

However,  AT4T  accounts  for  the  fact 
that  Comsat's  Divestment  in  INTELSAT 
satellites  varies  with  use  by  including  an 
allocated  portion  of  the  investment  and 
operating  costs  for  all  INTELSAT 
satellites  used  in  the  Pacific  Ocean 
region  during  the  planning  period.  The 
costs  ATltT  allocates  to  the  U.S.  are 
based  on  die  planned  VS.  ase  of  each 
Pacific  Ocean  region  satellite  relative  to 
its  use  by  foreign  entities  in  the  Pacific 
and  to  its  use  in  other  ocean  regions. 

43.  ATST's  use  related  cost  analysis 
also  uses  the  investment  and  operating 
cost  of  new  cable  facilities  to  compare 
cost  of  the  alternative  plans.  However. 
AT&T  uses  its  projections  of  Comsat's 
future  tariff  charges  to  the  U.S.  caihers 
for  lease  of  satellite  circuit  as  the 
measure  of  satellite  costs  for  the  plans. 
Use  of  projected  Comsat  tariff  charges  is 
based  on  the  fact  that  it  is  these  charges 
which  the  carriers  pay  for  satellite 
circuits  aad  it  is  these  costs  which  are 


"  locremenlal  kivestaient  and  a|>eratiaa  far  US. 
earth  stations  ore  includad  in  Comsat'i  oast 
analysis  for  the  entire  piaiming  period 

■*  WU«  CbOMars  iBvcstnnt  in  INTKLSAT 
sataUHM  *a(lM  witk  VJ&.  waa.  mTELSATt 
invastiMal  ia  thoM  latdiau  i«  fixtd.  Sines  tha  aae 
Bade  of  thoM  satdlits*  by  Comsat  and  the  other 
INTELSAT  gtgnatoriet  oontrtbales  the  vast  majority 
of  INTELSAT'S  revenue  requirements,  changes  in 
U.S.  asa  of  iiM  satetlitM  oonld  sfiact  Ik*  Mm 
INTQSAT  diarges  for  soleUita  capacity. 


reflected  in  the  charges  the  ratepayers 
must  pay  to  the  carriers  tat  service. 
However,  looked  at  from  the  perspective 
of  the  ove^  q^stem,  keeping  in  mind . 
that  the  olqcctive  is  to  nrhimiiro  the  cost 
of  the  combinatioa  of  facilities  required 
to  meet  forcasted  demand.  ATtTs  use 
related  cost  analysis  distorts  the  choice 
between  cable  and  sateUites.  This 
method  reflects  only  the  investment  and 
operating  costs  for  new  cable  facilities. 
It  does  not  include  return  on  investment 
or  taxes  fat  cable  facihties.  Since 
Comsat's  tariff  rates  must  meet  its 
revenue  requirements,  including  return 
on  investment  and  taxes,  this  approach 
makes  satellite  use  appear  more  cosdy 
in  relation  to  cable  use.*^ 

44.  The  State  of  Hawaii  asserts  that 
cost  comparisons  of  the  alternative 
plans  should  be  based  on  revenue 
requirements  at  a  stated  rate  of  return 
for  both  cables  and  satellite  fadhties. 
The  State  does  not  indiciate  whether  it 
is  suggesting  comparison  of  revenue 
requirements  for  only  new  facihties  or 
total  revenue  requirements  for  aU 
facihties.  new  and  existing. 

45.  Bodi  AT&T  and  Comsat 
supplement  their  overaU  total  cost 
estimates  with  a  measure  of  average 
unit  cost  for  satellite  and  cable 
faciUuties  incorporated  in  the  individual 
plans.  This  average  unit  cost  is  obtained 
by  taking  the  total  cost  for  sateUite  and 
cable  fadlities,  respectively,  for  a  given 
plan  and  dividmg  these  total  costs  by 
the  total  number  oi  half  circuit-years 
that  these  facilities  are  able  to 
generate.'*  Therefore,  the  average  unit 
cost  measure  obtained  for  a  given  plan 
is  the  cost  per  half  circuit-year  for  both 
cables  and  satefiite  facihties  used 
throughout  the  planning  period. 

46.  We  request  the  parties  to  comment 
on  these  various  costing  methods  and  to 
indicate  the  advantages  and 
disadvantages  they  perceive  with  each 
method.  We  further  request  the  parties 
to  specifically  address  the  proposal 
advanced  by  the  State  of  Hawaii  that  a 
comparison  of  the  revenue  requirement 
impact  of  the  alternative  plans  be  made 
a  part  of  eur  overaU  assessment. 

C.  Loading  Criteria 

47.  Each  of  die  plans  developed 
employs  a  balanced  loading  formula  for 
allocating  traffic  among  the  various 
facihties  included  in  the  plans.  As 


^ '  ATAT  incfioatas  that  it  did  not  include  taxes  or 
the  effects  of  MiaiiaBki  Hs  piojarthiB  of  faturt 
Comsat  tariff  chargsa. 

■  ■  A  half  droiit-jraar  M  Mm  oapacity  of  one  hair 
circuit  is  a  UcOttf  tor  a  pahod  of  tarn  year.  For 
example,  a  cable  syatem  with  a  1000  circuit  capacity 
and  a  design  life  of  25  yaos  to  be  ased  totaHy  for 
intemabaoat  aarvfaa  wo^d  imwlda  2MIB0  half 
drcait-yoan  of  aarvtae  aapacity  to  HA  canian. 


indicated  by  the  carriers,  pore  balanced 
loading  serves  to  optimize  the  service 
quaUty  attribotes  of  a  ^ven  facilities 
confignratiaa  is  that  it  minimfMHi  the 
period  of  tme  over  which  there  is  an 
imtialance  of  traffic  among  the  available 
facilities  on  a  given  roate.  Balanced 
loacfing  also  minimixes  the  percent  of 
lost  drcmti  in  the  event  of  a  lacihties 
faUure  between  two  geographical  points. 
There  seems  to  be  litde  dispute 
concerning  the  service  quality  attributes 
of  the  bfdanced  loading  circuit 
distribution  method. 

48.  AT&T  and  Comsat  have  reached  a 
consensus  that  a  specific  master  loading 
plan  is  the  best  approach  for  the  actual 
aUocation  of  traffic  among  facihties.  The 
master  plan  aUows  for  individual 
deviations  from  a  given  formula  which 
woidd  accommodate  the  wishes  of 
individual  foreign  correspondents  and 
provide  an  opportunity  to  maintain 
some  growth  on  either  sateUite  or  cable 
facilities  during  periods  in  which  a  strict 
balanced  loading  method  would  caU  for 
aU  additional  traffic  to  be  loaded  on  one 
medium.  The  international  record 
carriers  argue  that  individual  customer 
requirements  far  leased  channel 
services  necessitates  that  they  have 
total  flexibility  with  respect  to  loading 
traffic  on  a  particnlar  medium,  and  this 
extends  even  to  the  choice  of  individual 
facilities  between  two  geographic 
points.  TTje  KCs  feel  diat  due  to  diese 
special  customers  demands  they  shouh) 
be  exempt  from  any  loading  formula 
used  to  aUocate  traffic  Given  that 
individual  private  Hne  customer  demand 
may  dictate  particidar  fadhty  choices, 
and  recognizing  that  international 
record  carriers  circuit  requirements  are 
smaU  relative  to  the  total  circuits  in  use, 
it  seems  unlikely  that  record  carder 
choice  of  facihties  chould  upset  any 
overaU  balance  in  facihties  use  required 
to  either  optimize  service  quality  or  to 
minimize  cost  to  the  ratepayer. 
Therefore,  we  tentatively  conclude  that 
the  international  record  carriers  should 
be  exempt  from  any  particular  loading 
criteria.  In  addition,  we  generaUy  find 
the  arguments  made  by  the  carriers  and 
Comsat  in  favor  of  a  master  plan 
approach  to  be  persuasive.  We  further 
conclude:  (1)  A  master  plan  approach  to 
actual  loading  is  acceptable,  if  the  plan 
generally  reflects  the  optimal  service 
quahty  properties  of  balanoed  loading 
and  gives  due  consideration  to  the  cost 
to  the  ratepayer;  and  (2)  the  Blaster  plan 
includes  some  specific  mechanism  to 
deal  with  deviaticms  from  the  given  plaa 
if  traffic  levels  (hffer  from  those 
projected  in  die  forecast  We  ask  die 
partiee  to  specifically  addrus  Uiese 
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loading  considerations  in  their 
comments. 

49.  Given  the  projected  timetable  in 
this  proceeding  and  the  necessity  to 
issue  policy  guidelines  regarding 
facilities  expected  to  be  operational  in 
the  mid-1980'8  expeditiously,  we  ask  the 
parties  to  file  a  master  loading  plan  for 
facilities  expected  to  be  operational  in 
the  mid  loao's  (i.e.,  introduced  in  the 
region  in  the  1984-1986  time  period)  as 
part  of  the  comments  on  this  NPRM. 
This  will  permit  public  comment  on  the 
proposed  plan  during  the  reply  comment 
period,  with  guidelines  for  a  Hnal 
loading  plan  adopted  in  the  First  Report 
and  Order.  We  will  consider  the  master 
loading  plan  for  the  latter  period 
facilities  (those  introduced  into  the 
region  after  1986]  in  the  next  phase  of 
:  this  proceeding  when  more  detailed 
information  can  be  compiled  regarding 
the  actual  configuration  of  these 
facilities  and  the  timing  of  their 
introduction. 

D.  Demand  Flexibility  AnalysiM 

'  50.  Though  we  recognize  the 
difficulties  inherent  in  developing 
demand  flexibility  measures  for 
evaluating  the  Pacific  Ocean  region 
plans  regarding  capacity  available  to 
meet  unexpected  demand  requirements. 
we  question  the  usefulness  of  the  actual 
demand  flexibility  measures  developed 
separately  for  cable  and  satellite 
facilities.  We  agree  with  the  carriers 
that  it  makes  little  sense  to  attempt  to 
simply  aggregate  cable  capacity  over  the 
entire  region  when  individual  cable 
facilities  are  only  adequate  to  serve 
particular  points  in  the  region  and  not 
all  other  points.  We  also  agree  that  it  is 
not  possible  to  meaningfully  allocate 
INTELSAT  satellite  capacity  among  the 
various  subregions  within  the  Paciflc 
Ocean  Basin.  Yet  the  results  obtained 
from  separately  estimating  demand 
flexibilities  for  cable  and  satellites  for  a 
given  plan  do  not  really  provide  a  good 
indication  of  the  available  capacity 
relative  to  the  expected  demand  in 
terms  of  meeting  fluctations  or  deviatios 
in  traffic  demand  throughout  the 
planning  period.  In  particular,  the  cable 
demand  flexibility  analysis  developed 
by  the  carriers  compares  cable 
capacities  available  with  a  so-called 
cable  demand.  This  cable  demand  is 
based  upon  tl\e  allocation  of  a  portion  of 
total  demand  to  available  cable 
facilities  through  the  balanced  loading 
formula.  This  is  not  a  rigid  demand 
requirement  for  cable  facilities  in  the 
event  that  sufficient  cable  capacity  is 
not  available,  for  some  (or  maybe  all)  of 
this  trafHc  could  be  routed  via  satellite. 
Similarly,  the  satellite  demand 
flexibility  analysis  compares  overall 


available  satellite  capacity  with  satellita 
demand.  The  sateUite  demand  flgure  is 
obtained  from  the  balanced  loading 
fonnula  applied  to  each  of  the  plans  and 
is  not  a  rigid  requirement.  Should 
circiunstances  dictate,  at  least  some  of 
the  so-called  sateUite  demand  could  be 
satisfied  with  available  cable  facilities. 
Therefore,  the  demand  flexibility 
estimates  for  each  medium  separately 
do  not  give  a  true  indication  of  the 
capacity  in  the  region  that  is  available 
to  meet  overall  traffic  requirements. 

51.  We  developed  a  demand  flexibility 
analysis  to  supplement  that  of  the  U.S. 
international  carriers  and  Comsat.  Our 
goal  was  to  develop  a  method  which 
would  determine  the  total  demand 
flexibility  provided  by  the  alternative 
plans.  The  method  developed  relies  on 
the  fact  that  INTELSAT  satellite 
capacity  available  to  the  U.S.  can  be 
used  to  any  point  in  the  region  equipped 
to  access  those  satellites.  Consequently, 
any  increase  In  INTELSAT  satellite 
capacity  for  U.S.  services  can  be 
assumed  to  be  available  to  any  Pacific 
point.  Increases  in  cable  circuit  capacity 
on  one  cable  route  cannot  be  used  to 
provide  service  to  points  served  by 
other  cabel  routes  [e.g.,  cabel  circuits  on 
the  Hawaii-Australia  route  cannot  be 
used  ot  serve  points  on  the  Hawaii- 
Guam-Japan  cable  route).  However, 
because  of  the  ability  to  use  INTELSAT 
satellites  to  serve  any  Pacific  point, 
increases  of  cable  capacity  on  one  route 
does  increase  the  availability  of  circuits 
on  other  cable  routes.  It  does  so  by 
making  it  possible  to  transfer  trafflc 
from  satellite  circuits  to  the  additional 
cable  circuits.  The  vacated  satellite 
circuits  can  then  be  used  to  satisfy 
circuit  demands  to  points  served  by 
other  cable  routes. 

52.  Using  these  facts,  total  demand 
flexibility  can  be  calculated  for  Pacific 
Ocean  region  west  of  Hawaii  by  adding 
the  total  number  of  satellite  and  cable 
circuits  available  and  subtracting  the 
result  from  the  total  forecasted  circuit 
demand  to  coimtries  served  by  those 
facilities.  The  number  of  circuits 
resulting  from  this  subtraction  divided 
by  the  total  forecasted  demand 
determines  the  percent  demand 
flexibility.  However,  one  more  step  Is 
required  to  refine  this  result.  As  noted 
above,  the  number  of  cable  circuits 
added  to  one  cable  route  are  not  the 
number  of  circuits  which  become 
available  on  other  cable  routes.  It  is  the 
number  of  satellite  circuits  used  to 
points  seved  by  the  augmented  cable 
route  which  become  available  because 
of  the  ability  to  transfer  the  traffic  they 
carry  to  the  additional  cable  circuits 
which  define  the  capacity  available  to 


other  cable  routes.  This  will  not  always 
be  the  same  as  the  number  of  additional 
cable  circuits.  Consequently,  a  check 
must  be  made  in  each  Instance.  This 
procedure  is  demonstrated  in  our 
analysis  of  the  effect  on  demand 
flexibility  of  U.S.  use  of  ANZCAN  South 
cabel  circuits  set  forth  later  in  this 
document 

53.  With  due  consideration  given  to  • 
the  qualifications  and  concerns  set  for 
the  above,  we  generally  are  in  accord 
with  the  analysis  of  the  plans  presented 
by  the  carriers  and  Comsat  (summarized 
in  Section  n  above).  Given  our 
preference  to  focus  on  the  mid-1980'8 
facilities  in  the  first  round  of  this 
proceeding,  we  will  not  indicate  even  a 
tentative  preference  regarding  the 
facilities  to  be  Introduced  into  the  region 
In  the  latter  1980's  and  early  1990's  until 
the  next  round  of  this  proceeding. 
Additional  information  is  likely  to  be 
available  then  concerning  the  specific 
configuration,  cost  technological  risk, 
etc.,  associated  with  these  facilities. 

E.  Analyais  ofMid-lQdO's  Facilities 

54.  In  keeping  with  the  focus  set  forth 
in  the  Notice  of  Inquiry,  we  will  devote 
the  remainder  of  our  evaluation  and 
analysis  to  those  facilities  which  are 
being  considered  for  introduction  into 
the  region  during  the  mid  80'8  period. 
However,  the  analysis  and  evaluation  of 
these  facilities  will  encompass  the  time 
frame  1984  through  1988.  The  initial 
question  that  must  be  answered  is  the 
extent  to  which  additional  facilities  are 
needed  in  the  Pacific  region  for  the  mld- 
1980's  time  frame.  The  base-line  Plan  I 
developed  by  the  carriers  provides  a 
comparison  of  overall  circuit  demand 
with  currently  available  facilities. 
Examination  of  the  details  of  that  plan 
show  that  currently  operational  cable 
facilities  will  be  essentially  fully  utilized 
by  1983,  and  all  traffic  growth  beyond 
1983  will  be  placed  on  the  satellite 
system.  '*  Comsat's  analysis  based  upon 
PLan  I  assumptions  of  no  additional 
facilities  added  during  the  planning 
period  set  forth  in  Table  2,  shows  a 
shortage  of  satellite  capacity  (and  total 
capacity,  since  the  cables  are  full)  to 
other  Pacific  Region  countries  in  1968  of 
182  circuits.  This  corresponds  to  a  4% 
negative  satellite  demand  flexibility  in 
1986.  The  table  also  shows  that  without 
the  addition  of  the  major  path 
international  satellite  in  1987,  the 
shortage  of  available  circuits  will  get 
worse  as  Indicated  by  the  12%  negative 
satellite  demand  flexibility  in  1987  and  a 
negative  27%  in  1968.  the  result  of 


»Se«  USnC  Ptan  I  in  Tiri>  t  of  ATST  Deoeabor 
10  submisalon  in  the  record. 
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Comsat's  analysis  indicates  that  there 
will  be  insuffident  capacity  to  meet 
demand  in  the  1966  to  1968  time  period 
without  the  addition  of  new  facilities. 
Application  of  our  demand  flexibility 
analysis  to  Plan  I  indicates  total 
international  circuit  demand  will  exceed 
available  capacity  by  41  circuits  in  1986. 

55.  Therefore,  the  results  of  the 
euialyses  dearly  indicates  that  there  is 
likely  to  be  a  sortage  of  capacity 
available  for  U.S.  Pacific  Region 
international  traffic  beginning  in  1986 
unless  new  facilities  are  added.  The 
earliest  that  additional  satellite  capacity 
could  be  made  available  under  current 
plans  is  in  1987  with  the  introduction  of 
an  INTELSAT  major  path  satellite. 
Consequently,  additional  cable  circuit 
capacity  is  needed  if  total  U.S.  Pacific 
international  circuit  demands  are  to  be 
satisfied  in  1988. 

56.  The  information  contained  in  Plan 
I  indicates  that  all  circoits  (both  basic 
and  those  which  can  be  derived  by 
circuit  niultipiication  techniques)  in 
existing  cables  available  for  U.S. 
Mainland — Hawaii  services  will  be  fully 
utilized  by  1983.  However,  that  plan  also 
indicates  diat  the  ATftT  domestic 
sateUite  system  will  have  enough 
capacity  to  satisfy  U.S.  Mainland — 
Hawaii  traffic  growth  at  least  to  the  end 
of  1987. '•There  are  also  a  number  of 
U.S.  domestic  satelHte  systems  in 
addition  to  AT&T's  tvfaich  are  or  will  be 
technically  able  to  ^Mtivide  services 
between  the  U.S.  Mainland  and  Hawaii 
during  the  mid-1980' s.  RCA  American 
Communications,  Inc.  and  the  Western 
Union  Telegraph  Company  currenUy 
operate  domestic  satellite  sy^ems  with 
that  capacity.''  In  addition.  GTE 
Satellite  Corporation.  Hughes 
Communications,  Inc.  and  SPC 
Communications  have  been  authorized 
to  coBstruct  and  operate  domestic 
satellite  systems  which  will  have  the 
capability  of  providing  service  between 
the  U.S.  Mainland  and  Hawaii  in  the 
mid-1980's.  Letters  were  seat  to  these 
entities  inquiring  whether  they  expected 
to  have  capacity  available  in  their 
domestic  sateUite  systems  they  would 
be  willing  to  make  available  to  the  U.S. 
international  carriers  for  their  provision 
of  U.S.  Mainland — Hawaii  services 
during  the  mid-1980's.  A  number  of  these 


"In  Plan  L  the  US.  record  carriers  indicate  a 
deficiency  of  U.S.  Mainland — Hawaii  cable  drcnita 
beginning  in  1964  which  grows  (o  a  total  of  51 
circuits  in  1967.  H  appaus  that  ttua  deficiaiey  doea 
not  indicate  a  shortage  of  domestic  sateBUe  dscaita 
but  rather  a  lack  of  cable  circuits  to  meet  proiectad 
customer  demands  which  can  only  be  satisfied  by 
cable  drcuils. 

"Amariua  SstallRe  Company  and  Abacan,  Ina 
laasa  capadty  oipahle  of  providing  U.S. 
Mainlaiid->41awaii  Mrvicea  in  the  Western  Union 
and  RCA  aatalUt*  systenu.  reapectivaly. 


entities  indicated  that  they  expected  to 
have  such  capacity  available  but  did  not 
indicate  the  number  of  circuits  which 
could  be  so  usetL  However,  RCA 
American  Communications,  Inc. 
indicated  that  it  could  provide  a 
minimum  of  200-300  circuits  to  the  U5. 
international  carriers  for  U.S. 
Mainland — Hawaii  services  during  the 
mid-igso's 

57.  Comsat  also  indicated  in  its 
submission  in  this  proceeding  that  there 
are  transponders  available  in  the  Pacific 
Ocean  INTELSAT  primary  sateUite 
which  could  be  leased  to  prtTvide 
services  between  the  U.S.  Mainland  and 
Hawaii.  It  states  that  three  and  one  half 
transponders  conld  be  made  available  in 
1984  and  at  least  seven  and  one  half 
transponders  would  be  available  in  1985 
throtjgh  1988. »«  Thns,  in  contrast  to  the 
U.S.  international  Pacific  traffic  routes, 

it  appears  that  there  wiU  be  sufficient 
transmission  capacity  available  in 
existing  and  already  authorized 
facilities  to  meet  Mainland — Hawaii 
traffic  demands  with  some  margin  of 
safety  through  1967. 

58.  We  wiU  now  consider  various 
options  for  dealing  with  the  capacity 
shortages  identified  for  the  mid-igaCs 
period.  The  alternative  faciUties  plans 
developed  by  the  carriers  and  submitted 
in  the  record  provide  several  new 
facilities  options  available  for 
introduction  in  the  Pacific  region  in  die 
mid-1980'r  ANZCAN  North  and  Sonth. 
an  analog  Hawaii-4  Cable  (HAW-4),  on 
analog  TPC-3  cable  (TPC-3),  the 
operational  spare  INTELSAT  sateUite, 
and  the  additional  use  of  domestic 
sateUite  capacity  to  Hawaii.  We  wiU 
consider  first  a  comparison  of  USISC 
participation  in  die  northern  segment  of 
the  ANZCAN  cable  system  versus 
construction  of  an  analog  HAW-4.  For 
the  U.S.  Mainland — ^Hawaii  traffic 
stream,  we  wiU  also  consider  the  option 
of  additional  domestic  sateUite  use  in 
Ueu  of  participation  in  the  ANZCAN 
North  system  and  the  constnic^tion  of  an 
analog  HAW-4  cable.  In  addition,  the 
need  for  an  analog  TPC-3  cable  system 
between  Hawaii  and  Japan  in  1986  wiQ 
be  compared  with  the  alternative  of 
delaying  implementation  of  sncfa  a 
system  until  a  fiber  optic  TPC-3  can  be 
obtained  in  1988.  For  purposes  of 
comparison  (except  for  the  evaloatkm  of 


**  See,  Comsat't  December  10, 19S1  nilnnianoa  to 
the  record.  Tab  F.  TaMa  la  CoBHat  teBcaiaa  that 
""  TTTT-nTT^rmr  nraaii  utalBla  liiiia|iiaiiian 
to  which  it  refer*  ara  only  capable  of  providing 
service  in  the  eastern  (U.S.)  portion  of  this  satellite's 
ooveraga  tone.  ConaBqueutty.  theae  transponder! 
could  ba  aada  avaaable  far  U.S.  MainlsBd-Hawafl 
service*  wilhoat  afiectiiis  the  capacity  of  Uta 
•atellita  to  provide  senrtea  between  the  U.S.  and 
other  Pacific  point*. 


the  operational  spare  option),  we  wiU 
base  our  analysis  on  Plans  HB  and  III, 
since  both  plans  contain  the  operational 
spare  satellite  and  differ  only  with 
regard  to  the  participation  m  the 
ANZCAN  North  cable  system  in  Ken  of 
an  analog  HAW-4  and  TPC-3  cable 
system  in  the  1964-88  period,  and  the 
assumed  lifetime  of  COMPAC  cable. 

F.  Application  of  Dewand  flexibility 
Analysis  to  MidSO's  Facilities 

59.  Table  3a  shows  a  cable  demand 
flexibihty  compariscm  between  plans  IIB 
and  in  for  the  1984  to  1988  tfane  period 
for  the  duee  major  cable  segments  in  die 
Pacific  region.  The  differences  between 
the  two  plans  during  this  period  of  time 
are  the  extended  use  of  COMPAC  cable 
and  die  substantial  USISC  participation 
in  the  ANZCAN  North  system  under 
Plan  IIB  instead  of  early  retirement  of 
COMPAC  cable  and  constructing  an 
analog  HAW-4  in  1984  and  an  analog 
TPC-3  between  Hawaii  and  Japan  in 
1986,  as  caUed  for  in  plan  IBL  lie  table 
indicates  that  the  analog  systems 
introduced  in  the  mid-1980's  in  Plan  10 
provide  significandy  more  demand 
flexibility  in  the  North  America/Hawaii 
link  until  1988.  The  analog  HAW-4 
cable  in  Han  ID  provides  shghdy  bett^ 
demand  flexibihty  for  the  Hawaii/ 
Australia  segment  im  the  years  1985 
through  1968.  The  analog  TPC-3  cable  in 
Plan  in  provides  much  better  demand 
flexibihty  in  the  1966  to  1987  period  on 
the  Hawaii/Gaam/]apan  segment 

6a  TaUe  3b  shows  sateUite  demand 
flexibUity  for  dw  1964  to  1968  period  for 
Plans  IIB  and  IIL  The  higher  demand 
flexibility  figures  for  1988  to  1987  in  Pian 
in  are  due  to  the  analog  TPC-3  system 
introduced  in  1986  fre^iag  op  additional 
capacity  on  the  INTELSAT  s]rstein. 
However,  there  does  appear  to  be 
sufficient  available  capacity  in  the 
INTELSAT  sateUite  system  in  the  Pacific 
to  accommodate  traffic  demands  in  the 
Hawaii/Goam/Japan  traffic  stream  even 
if  the  analog  TPC-3  system  is  not 
introduced  in  1986.  This  is  demonstrated 
by  the  sateUite  donand  flexibihty 
shown  in  the  1986  through  1988  time 
frame  under  Plan  OB,  wiiich  does  not 
include  the  analog  TPC-3. 

61.  These  results  are  more  clearly 
demonstrated  by  application  of  our 
demand  flexilHlity  analysis  to  plans  IIB 
and  in  to  determine  the  overall  demand 
flexibifity  those  plans  provide.  For  Plan 
IIB,  the  total  nunber  of  cable  circuit  on 
the  (fa«r«ii-}apan  cable  route  was  added 
to  the  total  number  of  cable  drcoits 
available  on  the  Hawaii-Australia  route. 
In  calculating  the  available  cable 
capacity  on  the  latter  routs,  aocount  was 
takm  of  the  fact  ttiat  the  number  of 
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ANZCAN  North  circuita  available  under 
the  plan  to  extend  the  ANZCAN  South 
circuits  to  the  U.S.  Mainland  would  not 
permit  utilization  of  the  total  number  of 
ANZCAN  South  circuits  during  the 
1986-87  period.  Consequently,  only  632 
rather  than  the  total  o^  1128  basic  and 
TASl  derived  ANZCAN  South  circuits 
were  assumed  to  be  available  during 
this  period.  The  total  number  of  cable 
circuits  thus  derived  was  added  to  the 
capacity  available  for  U.S.  services  in 
the  INTELSAT  satellites  and  the  result 
divided  by  the  total  demand  for  circuits 
from  the  U.S.  Mainland  and  Hawaii  to 
Pacific  points  to  determine  overall 
demand  flexibihty.  As  shown  in  Table 
3c,  use  of  ANZCAN  South  circuits 
interconnected  with  the  ANZCAN  North 
circuits  acquired  by  the  carriers  under 
Plan  IIB  would  provide  an  overall 
demand  flexibility  of  15.4  percent  in 
1986.  increasing  to  78  percent  in  1967 
with  the  introduction  of  an  INTELSAT 
major  path  satellite. 

62.  This  demand  flexibility  analysis 
was  examined  to  determine  if  the 
number  of  satellite  circuits  which  could 
be  vacated  by  transfer  of  traffic  to  U.S. 
ANZCAN  South  circuits  equaled  or 
exceeded  the  number  of  available  U.S. 
ANZCAN  South  cables.  In  1988  and 
1967.  there  are  more  satellite  circuits 
used  to  points  on  the  Hawaii-Australia 
cable  route  than  there  are  available  U.S. 
ANZCAN  South  circuits.  Consequently, 
the  demand  flexibiUty  figures  calculated 
above  for  those  years  are  equally  valid 
for  the  Hawaii-Japan  cable  route. 

63.  The  demand  flexibility  figures 
calculated  for  Plan  III  pursuant  to  our 
methodology  are  also  displayed  in  Table 
3c.  The  overall  demand  flexibility 
numbers  for  1986  and  1967  are 
significantly  higher  than  those  for  Plan 
IIB  reflecting  the  fact  that  the  analog 
HAW-4  cable  introduced  in  1984  in  Plan 
m  permits  all  1128  basic  and  TASI 
derived  ANZCAN  South  circuits 
projected  by  the  U.S.  carriers  to  be  used 
during  that  period,  and  the  introduction 
of  an  analog  TPC-3  cable  in  1986." 

/ 

**  For  these  demand  flexibility  calculatioM.  «re 
assume  the  availability  for  U.S.  use  of  the  646 
ANZCAN  South  basic  circuits  which  the 
distributions  for  both  Plans  Indicate  the  U.S. 
carrier*  will  acquire.  ATftTs  cable  demand 
flexibility  analysis,  which  doe*  not  include  ffTC  or 
IRC  ANZCAN  South  circuits  originating  in  Hawaii, 
assumes  acquisition  of  only  4M  ANZCAN  SouDi 
circuits.  This  assumes  fewer  ANZCAN  South 
circuit*  used  from  the  Mainland  than  is  assumed  by 
the  circuit*  distributions  of  Plan*  UB  and  IIL  We 
uted  the  cable  capacity  ihown  by  ATaTs  cable 
demand  flexibility  analysis  to  be  available  for 
Hawaii-Japan  cable  route.  ATftTs  analysis  asMases 
1500  TPC-3  circuits  available  for  U.S.  use  rather 
than  the  1600  aasomed  by  the  distribution  of  Plaa 
lU.  CoDMquantly,  the  demand  Qexibiltty  caloalaied 
is  somewhat  understated. 


64.  Therefore,  it  seems  reasonable  to 
conclude  that  even  though  an  analog 
HAW-4  and  analog  TPC-3  introduced  In 
the  mid-1980's  are  able  to  generate 
greater  demand  flexibility  in  some  years 
for  some  parts  of  the  region,  the  USISC 
participation  in  the  ANZCAN  North  and 
South  cables  proposed  in  Plan  II 
provides  sufficient  capacity  to  meet  U.S. 
international  traffic  demands  during  the 
mid-1980's  and  still  maintain  a 
reasonable  capacity  safety  margin 
throughout  the  Pacific  Region. 

65.  A  demand  flexibiUty  analysis  is 
not  undertaken  separately  for  the  U.S. 
Mainland-Hawaii  route  because  no 
actual  maximum  satellite  capacity 
figures  were  made  available  under  I^ans 
IIB  and  III.  However,  it  seems 
reasonable  to  conclude  that  the  addition 
of  either  the  ANZCAN  North  cable 
system  or  the  analog  HAW-4  system 
would  increase  the  overall  demand 
flexibility  between  the  U.S.  Mainland 
and  Hawaii.  The  greater  circuit  capacity 
of  the  analog  HAW-4  would  certainly 
add  more  demand  flexibility  than  the 
USISC  participation  in  the  ANZCAN 
North  system.  But  Plan  I  would  seem  to 
indicate  that  forecasted  U.S.  Mainland- 
Hawaii  demand  can  be  satisfied  through 
1987  without  use  of  either  an  analog 
HAW-4  cable  or  use  of  ANZCAN  North 
circuits.  However,  if  no  additional 
capacity  is  available  in  AT&T's 
domestic  satellite  system,  demand 
flexibihty  would  be  zero  in  1967.  Some 
demand  flexibility  could  be  obtained  by 
use  of  capacity  in  other  domestic 
sateUite  systems  or  transponder 
capacity  leased  from  INTELSAT  as  well 
as  by  use  of  ANZCAN  North  circuits  or 
construction  of  an  analog  HAW-4  cable. 

G.  Quality  ofServiqe  Evaluation  of  the 
Mid-eo'M  Facilitiea 

66.  We  tiuTi  now  to  an  evaluation  of 
the  mid-1960's  facilities  on  the  basis  of 
quality  of  service  factors:  media 
diversity,  route  diversity,  and  the 
percentage  of  surviving  circuits.  The 
results  of  AT&Ts  analysis  for  Plans  B 
and  III  for  the  years  1964  through  1988 
are  contained  in  Table  4.  Media 
diversity  is  measured  in  terms  of  the 
percentage  of  total  circuits  carried  on 
cable  systems.  The  first  section  of  Table 
4  compares  the  cable  percentage  for 
each  plan  for  the  entire  region  in  the 
aggregate.  The  results  show  that  Plan  ID 
has  a  significantly  higher  cable 
percentage  in  the  years  1966  and  1987, 
but  the  gap  closes  in  1968.  This  is  due 
largely  to  the  introduction  of  the  analog 
TPC-3  in  Plan  III  in  1986.  The  remainder 
of  the  table  contains  media  diversity 
percentages  calculated  for  the  three 
major  international  Pacific  traffic 


streams  with  the  U.S.  and  for  the  U.S. 
Mainland-Hawaii  route.  The  results 
indicate  that  the  percentage  of  total 
circuits  on  cable  facilities  to  AustraUa  is 
somewhat  higher  for  Plan  IIB  from  1985 
through  1988  because  of  the  fact  that  the 
COMPAC  South  cable  remains  in 
service  until  1980  under  Plan  UB.  The 
cable  percentage  is  significantly  higher 
for  Plan  m  (with  the  analog  HAW-4  and 
TPC-3)  only  to  Japan  and  the 
Philippines  in  the  years  1966  and  1987. 

67.  In  considering  the  traffic  stream 
between  the  U.S.  Mainland  and  Hawaii, 
three  plans  are  compared  with  regard  to 
quality  of  service  factors,  since  it  was 
shown  above  \hat  an  additional  feasible 
option  available  in  serving  Hawaii, 
which  is  not  available  for  intemationd 
routes,  is  to  place  all  growth  traffic  on 
the  domestic  satellite  system  during  the 
period  of  the  mid-1960's.  Therefore,  the 
table  also  includes  Plan  I  for  the  U.S. 
Mainland-Hawaii  route,  the  table  shows 
that  under  Plan  L  with  no  new  cable 
systems,  media  diversity  declines  from 
12%  cable  in  1984  to  6%  in  1088.  Plans  IIB 
and  m,  which  introduce  the  ANZCAN 
North  system  and  the  HAW-4  analog 
system  in  1084,  respectively,  bring  the 
cable  percentage  into  the  20  to  30% 
range  during  the  1964  to  1060  period.  The 
cable  percentage  is  higher  for  the  analog 
HAW-4.  as  compared  to  the  ANZCAN 
North  system  from  1085  to  1968,  but  this 
difference  diminishes  in  1068. 

08.  Plan  m.  with  the  analog  HAW-4 
and  TPC-3,  provides  greater  overall 
media  diversity  for  the  Padflc  region  in 
the  aggregate  and  for  the  U.S.  Maiidand- 
Hawaii  traffic  stream.  However,  Plan  UI 
actually  provides  less  media  diversity  to 
Australia  than  does  Plan  IIB  during  the 
1965-1968  period  because  of  the  1084 
retirement  of  COMPAC  South  assiuned 
in  Plan  m.  The  greater  media  diversity 
shown  between  the  U.S.  Mainland  and 
Japan  and  the  Philippines  between  1966 
and  1988  provided  by  Plan  III  is  due  to 
the  introduction  of  the  analog  TPC-3 
Cable  in  1966,  and  the  analog  HAW-4 
Cable  in  1984. 

69.  Table  4  also  compares  route 
diversity  for  Plans  IIB  and  III  for  the 
three  major  traffic  streams  in  the  Pacific 
region.  The  table  indicates  that  the 
implementation  of  Plan  III  (analog 
HAW-4  and  TPC-3)  creates  additional 
independent  cable  routes  to  Japan  and 
the  Phihppines  for  the  years  1968  and 
1967  that  are  not  present  in  Plan  IIB.  The 
additional  independent  route  to  the 
Philippines  and  Japan  under  Plan  III  it 
due  to  the  introduction  of  the  analog 
TPC-3  in  1966.  This  additional  route  for 
Plan  ni  provides  additional  diversity  for 
only  two  years,  as  Plan  IIB  introduces 
an  opUcal  fiber  TPC-3  in  1968,  giving  OB 
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and  in  an  equal  number  of  independent 
routes  to  Japan  and  the  Philippines 
beyond  1988.  The  number  of 
independent  routes  between  the  U.S. 
Mainland  and  Hawaii  is  the  tame  for 
both  plans.**  Examination  of  the  circuit 
distributions  for  Plans  IIB  and  III 
indicates  that  during  1986  and  1987, 
AT&T  proposes  to  use  4  and  3 
independent  routes,  respectively,  to 
Australia  and  other  Southern  Pacific 
points.** 

70.  Table  4  also  contains  a  measure  of 
the  percentage  of  total  circuits  that 
would  survive  a  failure  of  the  largest 
facility  on  any  given  route  prior  to 
restoration  of  the  failed  fadlity.  The 
percent  of  surviving  circuits  measure  is 
another  quality  of  service  indicator  that 
demonstrates  the  vulnerability  of  a 
given  facility  configuration  to  an 
unplanned  outage  or  failure  of  a  major 
facility.  The  higher  the  percentage  of 
surviving  curcuits,  the  better  the  quality 
of  service.  The  table  shows  that  there  is 
no  significant  difference  between  Plan 
IIB  and  III  in  the  percentage  of  siuviving 
circuits  between  the  U.S.  and  Australia 
and  between  the  U.S.  and  Japan.  In 
contrast,  there  is  a  significant 
improvement  in  percentage  of  surviving 
circuits  to  the  Philippines  between  1986 
and  1988  under  Plan  IH  due  to  the  analog 
TPC-3  introduced  in  1986.  Between  the 
U.S.  Mainland  and  Hawaii,  the  analog 
HAW-4  yields  a  higher  percentage  of 
surviving  circuits  than  the  ANZCAN 
North  system  in  the  1985  to  1987  time 
period.  Both  the  ANZCAN  North  system 
and  the  analog  HAW-4  significantly 
improve  the  percentage  of  surviving 
circuits  to  Hawaii  over  the  alternative  of 
no  new  cable  systems  (Plan  F)." 

71.  This  analysis  suggests  that  the 
analog  HAW-4  provides  a  higher 
percentage  of  surviving  circuits  than  the 
ANZCAN  North  system  only  for  the  U.S. 
Mainland-Hawaii  traffic  stream,  while 
the  analog  TPC-3  cable  system  in  Plan 
in  improves  the  percentage  of  surviving 
circuits  to  the  PhiUppines  by  about  10  to 
15%  for  the  period  1986  through  1988. 
However,  none  of  the  alternative  plans 


''The  table  shows  that  an  additional  independent 
route  between  the  U.S.  Mainland  and  Hawaii  ii 
created  under  Plan  IIB  in  the  year  196a  This  extra 
route  disappears  in  1988.  since  it  la  the  result  of  an 
overlap  in  phasing  out  ANZCAN  North  temporary 
circuits  and  Introducing  the  fiber  optic  HAW-4 
cable  in  IMS.  The  number  of  independent  routes  to 
Hawaii  drop*  to  five  In  1988. 

"If  ATtT  used  all  cable  routes  available  during 
the  1988-1987  period.  Plans  IIB  and  IH  would 
provide  S  and  4  independent  routes  r«specttvely. 

"It  should  be  noted  that  the  calculation  of 
percentage  of  surviving  circuits  in  Plan  I,  which 
assume*  no  new  cable  system,  does  not  include  a 
third  sateVlle  path  such  as  the  use  of  capacity 
leaaed  in  olber  donseslic  satetUte  eystems  or 
truMpomtan  ieaaad  from  INTELSAT  wouM 
provide. 


result  in  enough  circuits  surviving  a 
major  faciUty  failure  to  avoid  the  need 
to  restore  service  via  spare  capacity 
pending  repair  of  the  failed  facility. 

H.  Cost  Analysis  ofA^d-80's  Facilities 

72.  As  indicated  in  section  U  and  the 
cost  analysis  section  above,  the  cost 
issues  are  very  complex  and 
comparisons  are  very  difficidt  TTiese 
difficulties  are  magnified  when 
attempting  to  focus  on  individual 
facilities  outside  the  context  of  an 
overall  faciUties  plan.  For  example, 
different  facilities  being  compared  may 
have  different  useful  lives,  different 
degrees  of  imcertainty  associated  with 
the  individual  cost  estimate,  and  one 
facility  may  be  obtained  on  an  annual 
lease  basis,  while  the  other  may  be 
purchased  on  a  permanent  capital 
investment  basis.  The  cost  analyses 
submitted  by  the  carriers  comparing  the 
individual  plans  shows  that  Plan  n  (both 
versions  A  and  B)  is  less  expensive  than 
Plan  in.  Table  5  presents  measures  of 
individual  facility  average  unit  cost  for 
the  various  facilities  introduced  during 
the  mid-1980's  in  Plans  IIB  and  m.  The 
average  unit  cost  for  the  various 
facilities  is  presented  in  two  different 
ways  in  the  table.  The  first  is  the  dollar 
cost  per  one  half  circuit-year.  This  is 
obtained  by  taking  the  dollar  investment 
(excluding  operating  and  maintenance) 
cost  per  half  cirtniit  in  the  facility  and 
dividing  by  the  number  of  years  for 
which  the  facility  is  expected  to  deliver 
service.  This  measure  is  an  attempt  to 
adjust  the  unit  cost  for  varying  useful 
lives  of  the  various  facilities.  The  other 
measure  is  a  simple  dollar  investment 
cost  per  half  circuit  in  the  faciUty,  or 
equivalently,  the  IRU  cost  per  half 
circuit."  Care  should  be  taken  in 
comparing  facilities  on  the  basis  of  the 
one  half  circuit-year  unit  cost  measure, 
since  facilities  with  longer  useful  lives 
will  tend  to  appear  less  expensive  than 
otherwise  comparable  facilities  with 
shorter  lives.  A  simple  direct 
comparison  of  two  facilities -with 
different  useful  lives  does  not  take  into 
account  the  potential  for  lower  unit  cost 
available  with  a  follow-on  generation  of 
facilities  that  would  replace  the  curreM* 
facility  having  the  shorter  useful  life. 
Therefore,  an  appropriate  cost 
comparison  shoiild  include  both  an 
average  unit  cost  measure  for  individual 
facilities  and  a  comparison  of  overall 
plan  costs,  so  that  full  consideration  can 
be  given  to  the  follow-on  facilities  and 


the  economies  that  may  be  achieved 
from  their  early  implementation.** 

73.  Table  5  shows  that  the  cost  of  an 
ANZCAN  North  temporary  half  circuit 
is  more  expensive  than  the  permanent 
ANZCAN  North  circuit  on  a  one  half 
circuit-year  basis.  However,  the 
ANZCAN  North  permanent  half  circuit 
is  less  than  a  temporary  half  circuit  on 
an  IRU  investment  ouUay  basis:  this  ia 
clearly  due  to  the  difference  in  the  five 
year  temporary  period  (with  the 
buyback  provision  at  net  book  value) 
versus  the  24  year  useful  life  of  the 
permanent  circuit."  The  table  shows 
that  the  analog  HAW-4  cable  is  cheaper 
than  the  ANZCAN  North  (both 
Temporary  and  permanent)  on  bod)  a 
one  half  circuit-year  basis  and  on  a 
straight  half  circuit  IRU  investment 
basis.  Nevertheless,  it  should  be  noted 
that  the  analog  HAW-4  involves  a  24 
year  commitment  to  outdated  cable 
technology.  Moreover,  a  comparison  of 
the  costs  of  the  optical  fiber  version  of 
the  HAW-4  cable  system  with  ita  analog 
coimterpart  indicates  that  on  both  a  cost 
per  half  circuit-year  basis  and  on  a  half 
circuit  IRU  basis,  the  optical  fiber 
system  is  almost  one  half  the  cost  of  the 
analog  version.  Similarly,  the  TPC-3 
analog  system  between  Hawaii  and 
Japan  is  shown  to  be  more  expensive  on 
a  tmit  cost  basis  (both  one  half  circuit- 
year  and  half  cinniit  IRU)  than  the 
digital  TPC-3  Cable. 

74.  In  order  to  try  to  capture  the  cost 
impact  of  follow-on  facilities  replacing 
initial  facilities  introduced  in  the  mid- 
1980's,  Table  6  presents  average  unit 
cost  measures  by  media  (satellite  and 
cable)  separately  for  Plans  IIB  and  HI  on 
a  one  half  circuit-year  basis.  The  results 
presented  in  the  table  reinforce  the 
notion  that  the  average  unit  cost  for 
cable  facilities  are  cheaper  in  Plan  n 
than  in  Plan  ID.  This  implies  that  lower 
half  circuit-year  costs  are  obtained  by 


"Both  of  tlseee  average  unit  costs  are  in  1981 
pieaenl  value  dollar*. 


"For  example,  a  simple  oomparlaon  between  Ih* 
dollar  cost  per  one  half  drcuil-year  for  the 
ANZCAN  North  temporary  facility  and  the  HAW-4 
analog  facility  show  that  the  HAW-4  analog  i* 
signincantly  less  expensive  than  the  ANZCAN 
North  system.  However,  the  analog  HAW-4  rinadt 
will  be  in  use  for  24  years,  while  the  ANZCAN 
North  temporary  circuit  will  be  replaced  at  the  end 
of  five  years.  If  the  replacement  is  a  HAW-4  optical 
fiber  system,  the  follow-on  cost  per  one  half  circuil- 
year  is  substatitially  reduced.  This  siiggest*  that 
merely  looking  at  the  average  unit  cost  of  one 
facility  compered  with  another  can  lead  to 
erroneous  conclusions  unless  the  full  implioetions  of 
the  follow-on  facilities  and  differentials  in  useful 
lives  are  fully  considered. 

*■  The  cost  of  the  one  half  drcoit  DtU  in 
ANZCAN  North  on  a  temporary  basts  is  compoted 
by  taking  the  initial  pennanent  IRU  oost  for  a  half 
circuit  in  ANZCAN  North,  and  then  computing  the 
net  present  value  cost  for  the  entire  five  year  period, 
including  the  baybeck  of  the  V«  drcuit  at  net  book 
value. 
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utillziiig  analog  cable  facilities  on  a 
temporary  baais  in  the  mid-ioeo's  and 
replacing  these  facihties  %vith  the  newer, 
more  ecooomical,  optical  Gber 
technology  aa  soon  aa  it  is  available  in 
1988,  rather  than  Investing  in  the  less 
efficient  analog  cable  technology  on  a 
permanent  24  years  basis.'" 

75.  Finally,  Table  5  shows  that  the 
COMSTAR  domestic  satellite  system  is 
less  expensive  on  an  average  unit  cost 
basis  (both  on  a  one  half  circuit-year 
and  on  a  one  half  circuit  IRU  basis]  than 
either  the  ANZCAN  North  temporary  or 
permanent  circuits.  The  COMSTAR 
circuits  are  also  less  expensive  than  the 
analog  HAW-4  circuits  on  an  IRU  basis, 
but  sli^tly  more  expensive  on  a  one 
half  circuit-year  basis.  This  latter 
difference  is  due  to  the  longer  useful  life 
of  the  analog  HAW-4  system  of  24 
years,  as  compiued  with  the  COMSTAR 
■"satellite  useful  life  of  7  years. 

70.  To  complete  the  cost  comparison 
among  individual  facilities  being 
considered  for  the  mid-1980' s.  It  is  useful 
to  compare  the  total  cost  outlay  of  the 
USISC  for  various  configurations  of 
these  individual  facilities  Indicated  hi 
Plans  HB  and  IH  Table  7  presents  this 
comparison.  The  first  row  of  the  table 
indicates  die  total  USISC  facility 
Investment  cost  outlay  for  the  proposed 
number  of  circuits  in  the  ANZCAN 
North  system  as  set  forth  in  Plan  IIE 
The  outlay  is  estimated  at  34  million 
dollars,  and  presumes  the  purchase  of 
538  half  circuits  for  international  use  on 
a  temporary  basis.  203  half  circuits 
purchased  by  the  Hawaiian  Telephone 
Company  and  ITT  World 
Communications  Inc.  on  a  permanent 
basis  for  use  to  Canada  and  beyond  to 
Europe,  and  666  whole  circuits  for  use 
on  a  temporary  basis  between  the  U.S. 
mainland  and  Hawaii.  This  is  contrasted 
with  the  total  USISC  investment  cost 
outlay  for  the  HAW-4  analog  system,  as 
proposed  in  Plan  m,  of  approximately 
92.3  million  dollars.  This  is  a  difference 
of  58.3  million  dollars. 

77.  Further  developments  in  the 
AN2iCAN  cable  presets  following  the 
initial  development  of  the  proposed 
facilities  plans  indicate  that  the  USISCs 
may  ultimately  wish  to  convert  300  of 
the  proposed  538  ANZCAN  North  half 
circuits  in  IHan  IIB  for  international 
traffic  from  temporary  to  permanent 


status.*^  No  reason  is  given  for  this 
possible  change  from  temporary  to 
permanent  acquisition  of  these  circuits. 
Row  two  of  Table  7  contains  an 
estimate  of  total  USISCs  investment  cost 
outlay  for  a  modified  Plan  IIB4)urchase 
of  ANZCAN  North  circuits,  which 
replaces  the  original  538  half  circuit 
temporary  purchases  for  international 
use  with  300  permanent  circuits  and  238 
temporaries.  This  results  in  an  estimate 
of  total  USISC  investment  cost  outlay  of 
41.8  million  dollars,  an  increase  of  7.8 
million  over  the  original  Plan  IIB 
proposaL 

78.  Table  7  also  shows  that  a  further 
USISCs  total  investment  cost  savings 
can  be  obtamed  in  ANZCAN  North 
circuits  if  the  proposed  203  permanent 
half  drcuits  bi  ANZCAN  North  being 
used  by  the  Hawaiian  Telephone 
Company  and  ITT  are  converted  to 
temporary  circuits.  The  estimated 
USISC  investment  boat  outlay  for 
ANZCAN  North  circuits  in  which  all  are 
obtained  on  a  temporary  basis  is 
approximately  28,7  million  dollars.  This 
is  an  additional  savings  of  5.3  million 
dollars  over  the  original  proposal  in  Plan 
IIB  (first  row  of  Table  7).»» 

79.  We  also  calculated  the  effect  on 
the  USISCs  cost  for  ANZCAN  North 
ciroiits  of  assuming  that  AT&Ts 
domestic  satellite  system  has  sufficient 
capacity  to  adequately  meet  all  growth 
in  demand  for  U.S.  Mainland-Hawaii 
telephone  service  between  1984  and 
1987  thus  making  unnecessary  the 
acquisition  of  the  800  ANZCAN  North 
circuits  proposed  for  use  in  providing 
that  service.  Deleting  these  600 
ANZCAN  North  whole  circuits,  and 
assuming  all  other  ANZCAN  North 
circuits  are  acquired  on  a  temporary 
basis,  results  in  a  capital  cost  to  the 
USISCs  of  $11.9  million  for  ANZCAN 
North  drcuits.**  We  further  considered 
the  posslbitity  that  reducing  the  USISCa' 
use  of  ANZCAN  North  drcuits  from  the 
proposed  total  of  1397  to  797  might 
cause  the  owners  of  that  cable  to 
configure  it  to  provide  1380^ticHz 


••Tlie  cost  per  half  circiiit-jrear  presented  in 
Table  S  it  obtainad  by  taking  the  toUi  presaat  value 
ooaU  ior  cabla  aad  tateliite  gyxemi  leparatety  far  a 
ghMM  plan  and  dividing  by  the  number  at  haU 
dwllfiaw  ot  capacity  genaratad  by  each  oiediun 
in  Ik*  #*«i  ptan.  Thia  raaulla  in  an  average  unU 
coat  mmmma  tat  a  given  medwus  over  the  eoUra 
planning  period. 


*>  AT&T  December  10  tnbmiaeioa  to  the  record. 
Tab  14,  "ATST  cost  analysis  addendum:  Ptan  IIB 
setialtivity. 

**Tha  total  coat  savinga  at  atllUing  all  tamporary 
circuits  In  ANZCAN  Nortk.  as  opposed  to  the  203 
pennanent  half  circuits,  will  Ukely  be  somewhat 
less  than  the  Inwstment  cost  savlnt;*  alone  dae  to 
differences  In  transit  operatiaca.  and  maintenance 
costs.  It  should  also  be  noted  tbat  pennaABOl 
circuits  In  ANZCAN  North  would  provide  some 
enhancement  of  route  diveslty  (over  the  all 
temporary  package)  between  Ae  VS.  Mainland  and 
Hawaii  in  the  poet  19BS  period  if  the  optical  fiber 
HAW-4  U  introduced. 

**  We  assumed  the  ANZCAN  North  circuits 
proposed  for  U.S.  record  carrier  ase  would  be 
required  to  meet  customer  demands  which  could  be 
saUsfiad  only  by  cable  ctrcuits.  CooaaquaDlly.  i«« 
Included  the  cost  of  those  ciroiMa  In  out  mnlysto 


circuits  rather  than  the  1840-3kHz 
circuits  now  planned.  We  calculated  the 
cost  to  the  USISCs  of  the  797  ANZCAN 
North  circuits  they  would  temporarily 
acquire  under  this  scenario  as  if  those 
circuits  were  4  kHz  circuits.*^ This 
resulted  in  a  cost  of  $15.9  million.**  No 
cost  analysis  could  be  performed 
assuming  lease  of  circuits  in  other 
domestic  satellite  systems  or  in 
INTELSAT  transponders  since 
insuffident  cost  information  was 
provided  fbr  those  facilitiefl. 

80.  Table  7  also  shows  the  total  USISC 
outlay  for  the  proposed  TPC-3  cable 
system  induded  In  Plan  m.  This 
investment  cost  outlay  is  estimated  at 
approximately  $60.8  million.  The 
average  unit  cost  meastu-es  presented  in 
Table  5  show  that  the  optical  fiber 
version  of  the  TPC-3  la  mndi  less 
expensive  on  a  onit  cost  basis. 
Therefore,  waiting  an  additional  two 
years  to  obtain  the  optical  fiber  version 
of  Ae  TPC-3,  as  called  fbr  in  Plan  IBB, 
will  result  in  a  significant  cost  per 
drcnit  savings. 

81.  The  general  condusions  of  this 
cost  analysis  are  that  the  ANZCAN 
North  cable  system  is  more  expensive 
on  an  average  cost  per  drcuit  basis  than 
the  analog  HAW-4  alternative,  but 
given  the  use  of  temporary  circuits  in  the 
ANZCAN  system,  the  total  USISCa 
outlay  for  the  ANZCAN  North  package 
is  less  expensive  than  a  comparable 
outlay  for  the  HAW-4  cable  system. 
Moreover,  the  optical  fiber  versions  of 
HAW-^  and  TPC-3  are  much  cheaper 
on  a  unit  cost  basis  than  their  analog 
counterparts.  Therefore,  use  of  this 
temporary  ANZCAN  North  package 
woiild  permit  the  early  introductioo  of  ' 
these  economical  optical  fiber  facilities 
and  would  reduce  the  overall  cost  for 


>«  We  derived  dw  coet  of  the  4  KHi  ANZCAN 
North  circuits  by  multiplying  the  $40000  per  half  3 
KHz  circuit  IRU  cost  sttbmltted  by  the  parties  by  2 
to  obtain  the  per  wfaola  drcuit  cost  and  then  by  1S40 
to  derive  the  total  coat  of  the  ANZCAN  North  cable. 
We  then  divided  this  reaull  by  ISaO  (the  aumber  of  4 
KHi  circuits  the  cable  would  provide)  and  then  by  2 
to  derived  the  IRU  cost  per  half  4  KHx  chriuit  The 
resulting  S53.333  per  half  4  kHz  circuit  IRU  cost  waa 
then  subfected  to  the  same  procedure  deacritied  for 
temporarily  aoqulra  S  kHi  drcnita  to  obtain  the 
dlaoounted  preeent  value.  It  should  be  noted  that 
this  method  of  deriving  die  ooel  of  4  KHi  ANZCAN 
North  circuit  coets  nay  sooewhat  overatat  those 
costs  since  it  does  not  aoooani  far  the  fad  that 
{ewer  unite  of  caUa  multipfax  eiiiilpiiiiiil  woald  be 
required  to  configure  th*  cabla  lo  provide  4  iOls 
dnaiila. 

"There  Bar  be  aooie  addltiaaal  coats  (a9.  for 
additional  earth  stalioo  equl^maBl)  hnrolved  in  uae 
of  ATftTa  doaaatic  aatellito  ijialew  to  proeUe  the 
drctrits  necaeeaiy  to  aatiafy  att  pansth  in  daaai^ 
for  U&.  MahiUnd^towaU  lalapknsia  aar»tca» 
between  1084  and  1007.  However,  the  aifa«i  fa  Ihfa 
pn-nnihiig  rihl  nnt  prmlrhi  anfBf  ianl  Irfiifliiw  m 
permit  aa  fa  diifaiiilna  te  ■idrtanea or  amamta  of 
any  such  costs. 
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the  entire  planning  period  (Table  7).  A 
comparison  of  the  cost  of  the  various 
options  considered  for  the  ANZCAN 
North  package  of  circuits  indicates  that 
the  permanent  circuits  are  less 
expensive  on  a  per  circuit-year  basis, 
but  more  expensive  on  a  straight  IRU 
investment  outiay  basis.  Hie  least 
expensive  ANZCAN  North  package  in 
terms  of  the  USISCs'  total  investinent 
cost  outiay  involves  the  use  of  all 
temporary  circuits.  However,  shifting 
AT&Ts  U.S.  Mainland-Hawaii  traffic  to 
the  COMSTAR  system  appears  to  result 
in  the  lowest  USISC  investment  cost 
outiay  even  considering  the  possible 
downsizing  of  tiie  ANZCAN  North  cable 
system. 

/.  Technological  Risk 

82.  The  historical  record  of  facilities 
outages  in  the  Pacific  region  indicates 
that  both  cables  and  satellites  are  quite 
reliable.  The  Pacific  Ocean  Basin  cable 
systems  are  in  deeper  water  than  the 
Atiantic  system,  and  there  is  less 
likelihood  of  breakage  or  failure  caused 
by  Ashing  trawler  accidents.  The 
international  satellite  facihties  used  in 
the  Pacific  region  are  introduced  after 
having  been  deployed  in  other  ocean 
basin  regions  first.  The  system  problems 
have  generally  been  corrected  before 
these  facihties  enter  the  Pacific  for 
operation.  In  addition,  INTELSAT 
satellites  are  engineered  to  meet  ftdf 
performance  requirements  at  the  end-of- 
life  period:  consequentiy,  there  is  no 
evidence  of  a  significant  risk  of  facilities 
failure  due  to  technological  problems  in 
the  international  satellite  system. 

83.  TTie  North  Atiantic  planning 
proceeding,  Docket  No.  79-184, 
documented  the  technological  risk 
associated  with  the  development  and 
availabihty  of  the  optical  fiber 
submarine  cable.  These  risks  are  very 
difficult  to  quantify,  but  it  can  be  safely 
assumed  that  they  are  significantiy 
greater  than  the  technological  risks 
associated  with  the  proven  analog  cable 
system  design.  The  new  generation  of 
ffiJTELSAT  sateUites  being  developed  at 
the  present  time  is  not  scheduled  for 
deplojrment  in  the  Pacific  region  until 
the  latier  part  of  the  plaiming  period. 

84.  Comsat  assessed  the  overall  risk 
of  a  delay  in  the  availability  of  the 
optical  fiber  system  for  deployment  in 
the  Pacific  region.  The  analysis 
measured  the  demand  flexibility  for  the 
satellite  system,  given  an  unplanned 
delay  io  the  fiber  optic  cable  for  up  to 
two  years  (until  1990)  in  the  context  of 
Plan  IIB.**  Comsat's  analysis  shows  a 


satellite  demand  flexibility  of  31  percent 
in  1989.  Comsat's  analysis  assumes  that 
the  ANZCAN  North  circuits  obtained  by 
the  USISC  in  Plan  UB  are  retained  until 
after  the  introduction  of  the  fiber  optic 
system  in  1990.  The  results  show 
sufficient  overall  capacity  available  in 
the  system  to  accommodate  at  least  a 
two  year  delay  in  the  introduction  of  the 
optical  fiber  technology  in  the  region. 
Comsat's  analysis  ameliorates  to  some 
degree  the  technological  risks 
associated  with  the  development  and 
implementation  of  the  optical  fiber 
system,  since  it  demonstrates  that  a 
reasonable  delay  in  implementation  of 
this  system  could  be  accommodated 
with  tiie  capacity  available  in  the 
region. 

85.  Our  demand  flexibility  analysis 
was  used  to  determine  the  effect  of 
delay  in  the  availability  of  an 
INTELSAT  major  patii  sateUite  on  Plan 
IIB.  Should  the  major  path  satellite  not 
become  available  in  1967,  Plan  IIB 
would  permit  U.S.  international  traffic 
demands  to  be  satisfied  with  a  5.3 
percent  demand  flexibiUty.  If  the  major 
path  satellite  and  the  digital  optical  fiber 
HAW-4  and  TP-3  cables  are  delayed 
beyond  1988,  Plan  IIB  capacify  would 
fall  short  of  satisfying  traffic  demand  by 
approximately  911  circuits  at  year-end 
1988." 

86.  Therefore,  it  seems  reasonable  to 
conclude  that  the  technological  risk 
associated  with  the  current  generation 
of  satellites  and  the  cable  systems 
proposed  for  introduction  in  this  region 
in  the  mid-1980s  is  not  significant.  Only 
in  the  event  of  a  delay  of  2  years  in  the 
availabihfy  of  a  major  path  sateUite  and 
a  delay  of  the  fiber  optic  cable  would 
there  be  insufficient  capacify  to  meet 
demand  in  1988. 

/.  Analysis  of  ANZCAN  South 

87.  The  southern  portion  of  the 
ANZCAN  cable  system,  connecting 
Hawaii  with  Australia,  New  Zealand 
and  Fiji,  is  a  replacement  for  the  retiring 
COMPAC  cable  sytem.  All  three 
facilities  plans  developed  by  the  carriers 
include  roughly  tiie  same  USISCs 
participation  in  the  ANZCAN  South 
cable  system.  Plan  OB  includes  the 
USISCs  procuring  648  half  circuits  in  a 
cable  whose  total  capacify  is  1380  whole 
circuits.  This  means  that  47  percent  of 
the  total  circuits  in  the  ANZCAN  South 
cable  will  be  used  by  the  USISCs  in 
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"  If  tbe  total  number  of  ANZCAN  South  circuits 
proposed  to  be  acquired  by  the  U.S.  carrien  in  Han 
W  could  be  used  by  extending  more  of  those 
circuits  to  the  Mainland  by  use  of  either  additional 
ANZCAN  North  circuits  or  additional  domestic 
satellite  circuits.  Plan  IIB  could  provide  demand 
flexibiliiies  of  23.S  peroent  in  1986  and  12.4  paraent 
inl9e7,ifi«qaired. 


conjunction  with  their  foreign 
correspondents. 

8a  Table  5  shows  the  cost  of  a  half 
circuit  mU  in  tiie  ANZCAN  Soutii  cable 
to  be  105.000  dollars  and  130.000  dollars 
for  the  Hawaii/AustraUa  and  Hawaii/ 
New  Zealand  lengths,  respectivley.  This 
is  equivalent  to  a  cost  of  4375"  dollars 
and  5417  dollars  on  a  one  half  circuit- 
year  basis,  respectively.  The  total 
USISC  investment  cost  outlay  for 
ANZCAN  South  participation,  as  shown 
in  Man  UB,  is  71.2  million  dollars. 
However,  given  the  indications  that 
some  of  the  U.S.  carriers  may  not  have 
made  a  final  determination  of  the 
number  of  ANZCAN  South  circuits  they 
require,  this  amount  may  change. 

80.  The  qualify  of  service  impact  of 
not  participating  in  the  ANZCAN  South 
cable  is  significant.  Examination  of  the 
baseline  Plan  I  (modified  to  assure  that 
the  INTELSAT  primary  path  spacecraft 
in  the  Pacific  region  is  replaced  by  the 
projected  follow-on  series  at  the  end  of 
its  life)  demonstrates  that  the 
percentage  of  total  circuits  on  cable  (th« 
cable  ratio]  to  AustraUa  will  steadily 
decline  to  zero  by  1991  without 
participation  in  ANZCAN  Soutii.  This 
will  leave  the  United  States  with  no 
cable  route  to  Austraha  and  other 
southern  Pacific  points.  The  only 
currentiy  operating  direct  cable  path 
between  Hawaii  and  AustraUa,  the 
COMPAC  system,  is  due  to  be  replaced 
by  the  new  ANZCAN  cable  and  retire  in 
1989  under  Plan  IIB.  The  only  other 
cable  route  to  AustraUa  from  the  United 
States  is  via  Guam  and  other  southern 
Pacific  points  through  the  SEACOM 
system.  However,  SEACOM  is  due  to 
reach  retirement  in  1991  and  no 
replacement  for  it  is  indicated  by  the 
plans  submitted  by  the  carriers.  In 
contrast,  the  participation  of  the  U.S. 
carriers  in  ANZCAN  South  as  shown  in 
Plan  II  or  in  results  in  a  cable  ratio 
between  the  U.S.  and  Australia  of  30  to 
35  percent  in  the  mid-1980'8.  declining  to 
25  percent  in  1995."*  Moreover,  as 
demonstrated  by  the  previously 
discussed  flexibiUfy  analyses,  U.S. 
carrier  use  of  ANZCAN  South  circuits 
permits  U.S.  Pacific  Region  international 
traffic  demand  during  ^e  1986-1988 
period  to  be  satisfied  without  the  need 
to  construct  an  analog  TPC-3  cable 
system. 

fC  The  Operational  Spare  Satellite 

90.  The  concept  of  an  operational 
spare  sateUite  is  designed  to  provide 
additional  path  diversify  with  no 
increase  in  overall  sateUite  capadfy. 


**8<M  AT&T  subwinioa  of  Daoember  M,  Tab  M. 
Table  B-1,  and  Table  4  in  this  NHtM 
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This  results  in  an  overall  inca«ase  in 

quality  of  service.  With  the  traffic  split 
equally  between  a  primary  path  and 
operational  spare  satellite,  the  failure  of 
one  of  these  facilities  implies  that  one 
half  the  trafTic  flow  continues  to  be 
maintained  during  the  period  in  which 
an  antenna  points  over  to  the  remaining 
satellite  to  restore  full  service.  Without 
the  operational  spare,  all  satellite  traffic 
would  be  lost  during  the  period  of  point 
over  to  the  backup  spare  satellite. 

91.  Comsat  states  that  the  latest 
INTELSAT  plans  call  for  the  operational 
spare  satellite  to  be  utilized  starting  in 
1984  by  four  countries  in  addition  to  the 
U.S.  (Australia.  Taiwan,  la  pan,  and  New 
Zealand).  The  operational  spare  is 
obtained  at  minimal  additional  facilities 
cost  for  the  United  States."" 

V.  Suaunafy  aad  Tentative  Coodusioos 

92.  The  foregoing  analyses 
demonstrates  that  existing  Pacific 
Ocean  Region  facilities  inplace  in  1986 
will  be  unable  to  provide  sufficient 
capacity  to  satisfy  forecasted  demands 
for  international  services  between  the 
U.S.  and  Pacific  points  in  that  year.  U.S. 
acquisition  and  use  of  circuits  in  the 
ANZCAN  South  cables  could  provide 
sufficient  additional  capacity  to  permit 
predicted  demands  for  U.S.  international 
services  to  be  satisfied  at  adequate 
levels  of  service  quality  during  the  mid- 
1980's  to  points  on  both  the  Hawaii- 
Australia  and  the  Hawaii-Guam-Japan 
cable  routes.  Moreover,  U.S.  carrier 
acquisition  and  use  of  circuits  in  the 
ANZCAN  South  cable  are  required  to 
provide  media  diversity  to  southern 
Pacific  points  between  1991  and  1995 
since  that  fecility  is  the  only  direct  cable 
route  between  the  U.S.  and  those  points 
now  projected  to  be  available  during  the 
period.  Consequently,  we  tentatively 
condade  that  U.S.  interests  would  be 
served  by  U.S.  carrier  investment  based 
acquisition  and  use  of  half  interest  in 
circuits  in  the  ANZCAN  South  cable 
system.  However,  since  there  are 
indications  that  some  U.S.  carriers  may 
not  have  yet  reached  a  final 
determination  of  number  of  ANZCAN 
South  circuits  they  may  require,  we  shall 
not  express  a  tentative  preference  for 
the  number  of  such  circuits  which 
should  be  acquired. 

93.  We  tentatively  condude  that  U.S. 
ceirrier  acquisition  and  use  of  half 
interests  in  the  538  ANZCAN  North 
cable  circuits  proposed  in  Plan  IIB  to  be 


*■  WW*  ATar*  ooat  tnaiytia  includM  an 
■dcUtional  US.  Mainland  earth  itatioo  antenna  in 
1984  far  ate  with  tlie  operational  spare  satellite, 
CoaaaCi  co«t  analysis  doe«  not  However.  Comsat 
doe*  aisume  construction  of  a  complete  third  Weal 
ootmt  eartli  alatiaa  in  1987  to  work  witli  the  oiaM' 
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interconnected  with  ANZCAN  Sooth 
and  TPC-2  dicuit  and  M  the  196 
ANZCAN  North  circuits  *"  proposed  to 
be  used  for  service  between  Hawaii  and 
Canada  and  Europe  would  serve  U.S. 
interests.  We  also  tentatively  condude 
that  U.S.  carriers  would  be  served  by 
the  U.S.  record  carriers'  acquisition  and 
use  of  whole  interests  in  the  56 
ANZCAN  North  circuits  proposed  in 
Plan  HB.  However,  in  view  of  the 
additional  costs  of  the  proposed 
permanent  acquiaiUon  of  some  of  the 
ANZCAN  North  half  drcuits  and  the 
fact  that  no  reasons  for  such  permanent 
acquisition  has  been  provided,  we 
further  tentativdy  condude  that  all  of 
the  above  ANZCAN  North  circuits 
should  be  acquired  on  a  temporary 
indefeasible  ri^t  of  user  basis.  We  shall 
also  request  AT&T,  the  Hawaiian 
Telephone  Company  and  ITT  World 
Communications  Ixm:.,  to  apprise  us  of 
the  reasons  supporting  permanent 
acquisition  of  the  ANZCAN  North  half 
circuits  they  propose. 

94.  We  are  unable  to  tentatively 
condude  on  the  basis  of  the  record 
before  us  that  the  temporary  acquisition 
of  600  ANZCAN  North  whole  circuits 
proposed  for  use  in  providing  U.S. 
Mainland-Hawaii  telephone  services 
would  serve  U,S.  interests.  Given  the 
Indications  that  the  AT&T  domestic 
satellite  system  may  have  suffldent 
capacity  to  satisfy  demands  for  that 
service  during  the  mid-1980' s  and  the 
apparent  availability  of  capadty  in 
other  U.S.  domestic  satellite  systems, 
acquisition  of  these  drcuits  may  not  be 
warranted.  However,  because  the  record 
before  us  does  not  furnish  adequate 
information  pertaining  to  the  amount  of 
capadty  available  for  U.S.  Mainland- 
Hawaii  services  in  the  AT&T  and  other 
U.S.  domestic  satellite  systems  or  the 
costs  for  use  of  capacity  in  those 
systems,  we  are  also  unable  to 
tentatively  condude  that  acquisition  of 
the  600  ANZCAN  North  whole  drcuiU 
would  not  serve  U.S.  interests. 
Consequently,  we  shall  make  no 
tentative  finding  on  these  drcuits  and 
will  reqtiire  the  parties  to  provide  the 
information  necessary  to  allow  us  to 
make  this  determination  in  our  Report 
and  Order  in  this  rulemaking. 

96.  While  construction  and  use  of  the 
analog  HAW-4  and  TPC-3  cables 
proposed  in  Plan  m  would  provide 
increased  denuuid  flexibility  and  route 
and  media  diversity  to  some  points  in 
the  Pacific  Ocean  region,  we  tentatively 


«•  TV*  orisiMl  aiailMr  of  circuits  in  Piaa  IIB  hr 
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condude  that  these  cables  are  not 
essential  to  satisfy  proiected  demands 
for  service  at  adequate  levels  of  service 
quality  during  the  mid-1980's.  US. 
carrier  temporary  use  of  ANZCAN 
North  circuits  in  conjunction  with  their 
permanent  use  of  ANZCAN  South 
circuits  can  adequately  satisfy  these 
service  demands  at  less  cost.  Moreover, 
such  use  of  ANZCAN  North  and  South 
cable  drcuits  would  be  more  compatible 
with  die  eariy  introduction  of  the  more 
cost  effective  digital  optical  fiber  cable 
technology  into  the  Pacific  Ocean 
regioiL  Therefore,  we  tentatively 
conclude  that  construction  and  use  of 
the  analog  HAW-4  and  TPC-^  cables 
proposed  in  Plan  III  would  not  serve 
U.S.  interests. 

96.  Given  the  additional  route 
diversity  which  would  be  provided  and 
the  minimal  U.S.  costs  which  would  be 
incurred,  we  tentatively  conclude  that 
configuration  of  the  INTELSAT  f>acific 
Ocean  region  in-orbit  spare  satellite  as 
an  operational  spare  sateUlte  during  the 
mid-1980's  is  desirable. 

97.  We  tentatively  condude  that  the 
master  plan  approach  to  development  of 
a  circuit  distribution  methodology  for 
the  niid-1980's  is  acceptable  if  the  plan 
developed  (1)  generally  reflects  the 
optimal  service  quality  properties  of  a 
balanced  loading  circuit  distribution;  (2) 
gives  due  consideration  to  the  costs  to 
th^ratepayers:  ami  (3)  indudes  a 
specific  mechfuiism  to  deal  with 
deviations  for  forecasted  traffic  levels. 
We  also  tentatively  condude  that  the 
U.S.  record  carriers  should  be  exempted 
from  a  specific  circuit  distribution 
methodology  because  of  the  existence  of 
customer  preferences  for  cable  or 
satellite  circuits. 

A.  Additional  Information  To  Be 
Supplied  by  the  Carriers  and  Comsat 

98.  In  addition  to  the  various 
responses  required  earlier  in  this 
document,  we  request  the  U.S.  carriers 
and  Comsat  to  provide  us  with  any 
updated  information  they  now  have 
which  is  relevant  to  this  proceeding. 
Specifically,  we  request  tiiat  these 
parties  indicate  any  changes  in  the 
interests  they  propose  to  acquire  in  the 
ANZCAN  North  and  ANZCAN  South 
cable  systems  or  in  the  costs  for 
acquisitions  of  interests  in  those  cables. 
We  further  request  AT&T  to  indicate  the 
maximum  number  of  circuits  which  will 
be  available  in  its  domestic  satellite 
system  for  U.S.  Mainland-Hawaii  use 
between  1984  and  19B8.  We  further 
request  AT&T  to  indicata  any  additional 
costs  it  would  incur  because  of  such  use 
of  those  domestic  satellite  circuits. 
Operators  of  other  U.S.  domestic 
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satellite  systems  which  are  willing  to 
make  U.S.  Mainland-Hawaii  capacity  in 
their  systems  available  to  the  U.S. 
international  carriers  should  specify  the 
number  of  circuits  available,  the  period 
during  which  those  circuits  could  be 
made  available  and  the  charges  for  use 
of  those  circuits.  These  operators  should 
also  indicate  if  new  earth  stations  will 
have  to  be  constructed  to  provide  this 
capacity  to  the  international  carriers 
and  the  cost  of  any  such  earth  stations. 
Changes  in  the  costs  for  or  availability 
of  any  other  facilities  being  considered 
in  this  proceeding  should  also  be 
submitted  as  well  as  any  other  relevant 
information.  The  effects  of  any  changed 
information  submitted  on  the  parties' 
analyses  and  evaluation  of  the 
alternatives  plans  should  also  set  forth. 
We  further  request  AT&T.  Hawaiian 
Telephone  Company  and  ITT  World 
Communications  Inc.  to  indicate  the 
reasons  for,  and  the  benefits  accruing 
from,  their  proposal  to  acquire  some 
ANZCAN  North  cable  circuits  on  a 
permanent  rather  than  a  temporary 
basis.  We  also  request  the  carriers  and 
Comsat  to  file  a  master  loading  plan  for 
the  mid-80'8  facilities  with  their 
comments  on  this  NPRM. 

99.  For  purposes  of  this  non-restricted 
notice  and  comment  rulemaking 
proceeding,  members  of  the  public  are 
advised  that  ex  parte  contacts  are 
permitted  from  the  time  the  Commission 
adopts  a  notice  of  proposed  rulemaking 
until  the  time  a  public  notice  is  issued 
stating  that  a  substantive  disposition  of 
the  matter  is  to  be  considered  at  a 
forthcoming  meeting  or  until  a  final 
order  disposing  of  the  matter  is  adopted 
by  the  Commission,  whichever  is  earlier. 
In  general,  an  ex  parte  presentation  is 
any  written  or  oral  communication 
(other  than  formal  written  comments/ 
pleadings  and  formal  oral  arguments) 
between  a  person  outside  the 
Commission  and  a  Commissioner  or  a 
member  of  the  Commission's  staff  which 
addresses  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
parte  presentation  must  serve  a  copy  of 
that  presentation  on  the  Commission's 
Secretary  for  inclusion  in  the  public  file. 
Any  person  who  makes  an  oral  ex  parte 
presentation  addressing  matters  not 
fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
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must  prepare  a  written  summary  of  that 
presentation;  on  the  day  of  oral 
presentation,  that  written  summary  must 
be  served  on  the  Commission's 
Secretary  for  inclusion  in  the  pubUc  file, 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served,  and  must  also  state  by 
docket  number  the  proceeding  to  which 
it  relates.  See  generally,  Section  1.1231 
of  the  Commission's  rules,  47  CFR 
1.1231. 

VI.  Ordering  Clauses 

« 

100.  Accordingly,  it  is  ordered, 
pursuant  to  sections  4(i),  4(j),  214  and 
403  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  154{i),  154U),  214 
and  403  (1970),  and  pursuant  to  Section 
201(c)  of  the  Communications  Satellite 
Act  of  1962.  as  amended.  47  U.S.C. 
721(c)  (1970).  that  a  rulemaking  looking 
towtird  development  of  the  policy  we 
shall  apply  in  acting  upon  applications 
by  the  United  States  international 
service  carriers  and  the 
Communications  Satellite  Corporation 
for  authorization  to  construct  and 
operate  new  cable  and  sateUite 
transmission  facilities  to  meet  traffic 
demands  in  the  Pacific  Ocean  region 
during  the  1981-1995  period  is  hereby 
instituted. 

101.  It  is  further  ordered  that  Alascom, 
Inc.,  the  American  Telephone  and 
Telegraph  Company,  the 
Communications  Satellite  Corporation, 
the  Department  of  Defense.  FTC 
Communications,  Inc.,  the  Hawaiian 
Telephone  Company,  the  State  of 
Hawaii,  ITT  World  Communications 
Inc.,  RCA  Global  Communications,  Inc.. 
TRT  Telecommunications  Corporation 
and  Western  Union  International.  Ina 
are  made  parties  respondent  to  the 
rulemaking  initiated  herein. 

102.  It  is  further  ordered  that  the  U.S. 
international  service  carriers  and 
Comsat  shall,  and  the  other  entities 
named  as  parties  herein  and  other 
interested  persons  may.  by  June  1. 1982 
file  comments  pertaining  to  the  record 
and  various  alternative  facilities 
construction  and  use  plans  discussed 
above  and  to  the  Commission's  tentative 
conclusions  set  forth  above,  and  by  June 
14, 1982  shall  file  reply  comments.  In 
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reaching  its  decisions,  the  Commission 
may  take  into  consideration  information 
and  ideas  not  contained  in  the 
conmients,  provided  that  such 
information  or  a  writing  indicating  the 
nature  and  source  of  such  information  is 
placed  in  the  public  file,  and  provided 
that  the  fact  of  the  Commission's 
reliance  on  such  information  is  noted  in 
the  Report  and  Order. 

103.  It  is  further  ordered  that  the 
petitions  to  intervene  filed  by  the 
Department  of  Defense  and  the  State  of 
Hawaii  and  the  requests  to  be  made  a 
party  by  Alascom  Ina.  FTC 
Communications,  Inc.  and  TRT 
Telecommunications  Corporation  are 
hereby  granted. 

104.  It  is  further  ordered  thai  the  US. 
international  service  carriers  and 
Comsat  shall  include  in  their  comments 
the  additional  planning  information 
requested  by  paragraph  98  above. 

105.  It  is  further  ordered,  pursuant  to 
S  0.291  of  the  Commission's  Rules  and 
Regulations,  47  CFR  0.291  (1980).  that  the 
Chief.  Common  Carrier  Bureau  is  hereby 
delegated  authority  to  meet  with  the 
U.S.  international  service  carriers, 
Comsat,  other  parties  to  this  Docket, 
and  other  interested  persons  to  facilitate 
acquisition  of  the  information  requested 
in  paragraph  98. 

106.  It  is  hereby  certified,  pursuant  to 
section  605(b)  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  et  seq..  that 
sections  603  and  604  of  that  Act  do  not 
apply  to  this  rulemaking  since  the 
proposed  rules,  if  promulgated,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
primary  economic  impact  of  these  rules, 
if  promulgated,  will  be  on  the  U.S. 
international  carriers  and  the 
Communications  Satellite  Corporation. 

107.  It  is  further  ordered  that  the 
Secretary  shall  provide  a  copy  of  the 
above  ceritification  and  statement  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  and  shall  cause 
said  certification  and  statement  to  be 
published  in  the  Federal  Register. 

Federal  Communications  Commission. 
William  |.  Tricaiico, 

Secretary. 
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413.2 
406.9 
506.6 

RflM^                                                  

M 

■  ATai  raipanM  at  Oaoember  10.  1961,  W>  14. 

■  Cooisti  reaponse  o<  Oecwmber  10,  1961.  tab  0. 


Table  2.— Demand  Flexibiutv  for  Pacirc  Satellite 

[AssHmM  no  naw  ctUea] 


' 

1964 

196S 

1966 

1987 

1966 

Spare  sale«Me  capMlty  m  droM  (no  MP)' _ _;. 

1417 

46 

6*1 
16 

(4t 

(877) 
02) 

(1866) 

SateWIe  denMKt  Itaxliii^i  in  pofcar*  (no  MP)>  _ 

'  OomMt  fMponn  of  12710/61,  lab  Q.  UWa  2. 

- 

Table  3a.— Jnternational  Cable  Demand  Flexibiljty,  U.S.  MAiNiANO-PAanc,  A.T.  a  T.  and  Record  Carriers 

tDmtMi  Ftom  A.T.  t  T.  Raaponaa  cH  Deoambar  10.  1961,  Tab  16-ln  Paroant] 


pionn  Mvivrm  nawai 

HawaH-Aualralla 

Hawai-QuwKl^iMt 

MB 

III 

le 

M 

MB 

M 

1!M1 

00 
71 
46 

31 
162 

290 

261 

141 

107 

76 

414 
266 

204 
144 
110 

303 

321 
222 

158 

114 

32 

24 

7 

(J) 

230 

32 

24 

157 

124 
01 

I'M*                                                                                                                

1966 _ _ 

ia«7 

mm 

Table  3b.— International  Satellite  Demand  Flexibility 

(Comaat  Raaponaa  ol  Dtoentm  10,  1961,  Tab  Q.  Tabtaa  4a  and  Sal 


PtnupttQt 

Pafoanlaga 

hb 

HI 

HB 

M 

laiu 

S3 

27 

7 

S3 

26 
16 

1987 

96 
•1 

120 
S7 

lOM 

1966 

1966-..               

Table  3c.-Combined  Cable  and  Sathjjte  Demand  Flexjwuty.  Includes  A.T.  i,  T.  HTC  AND  IRCs.  for  Hawah-Soutmern  Pacific  and 

Hawaii-Western  Pacific  Region 

IDaikwd  korn  A.T. «  T.  and  Comaat  Raaponaa  o(  OMMnbar  ia  1962  and  Supplamanl  ol  A.T.  •  T.  DMadJWMMy  21, 1962] 


PsmmnQt 

• 

PaioanlBoa 

MB 

IM 

MB 

HI 

1966 

1S.4 

76.4 

1967    .    __ 

78.0 

IfM 

Table  4.— Quauty  of  Service 

CFor  MTS  OrcuM  Only] 


MT8  olRsaRa  OR  eafala' 


Aualrala: 

Pacoani  of  MTS  dreuMa  on  cabia  >. 

Numbar  d  Indapendaol  roulaa '_ 

PaicaM  ol  twvMng  drouNa  ■ 


PareaM  of  MTS  olrouNt  on  caUa 
Nunbar  ol  hdapandant  rouMa  *.... 
tail 


PhitpptnMc 

P«ro«m  o(in3  ciroAt  on  otMt 

NuRibv  of  Jnd^Mndsnl  foulM  *.« 

10(1 


1964 


MB 

29 

HI 

29 

NB 

29 

M 

29 

HB 

4 

M 

3 

HIB 

46 

HI 

46 

RIB 

33 

HI 

38 

HB 

4 

M 

4 

HIB 

SO 

HI 

t         SO 

HB 

41 

HI 

4t 

HB 

3 

M 

3 

HB 

4t 

27 
28 

3C 
27 
4 
3 
54 
84 

31 
31 
4 
4 
88 
56 


37 
8 

S 

tr 


27 
34 

38 
31 
4 
3 
81 
61 

34 
42 
4 
5 
86 
86 


3 

4 
31 


1887 


87 
33 

4 
3 

87 
67 

38 
46 

4 
5 

86 
71 

S7 

30 
4 
S 

a 


31 

38 

38 

33 

4 

3 


48 

8 

8 

7% 

n 


8 
8 
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TABt£  4.— QUAUTY  OF  SERVICE— Continued 

(Fdr  MTS  CkcuB  Onl|4 


HaiMi:' 

Peroem  o(  MTS  cvcuNs  on  cabla... 


Mmber  of  independent  laAet... 
Percent  o«  surviving  circuits 


'  AT4T  reeponse  ot  18/10/81,  Table  16.  talbe  A-1 

•  Oeiivad  from  AT4T  response  o(  Sept/Nov.  81-circuits  disliiliuliai. 

*  AT»T  iBSponse  o«  12/10/81.  Tab  16,  table  B-1. 


M 
I 

le 


I 

B 
63 


1964 


42 

n 

26 

26 

4 

5 

6 

56 

89 

70 


1966 


t 
26 

SB 

4 

S 

6 

54 

•3 

66 


1966 


8 

22 

37 

4 

5 

S 

54 

61 

68 


1S67 


54 

7 
20 

36 
4 
5 
S 

58 


61 

6 
31 
37 

4 

6 

S 

S3 

66 


5.— JNDIVIDUAL  F/WaUTY  OHfT  COSTS  ' 
(1961  Doners] 


ANZCAN  (N)-Temporafy , 

ANZCAN  (^4)— Pemianent ■  

HAW-«  (Analog) _ ~     Z  ZZZI 

HAW-4  (Rber  Optic) ~„ ~"" ."""  

TPC-3  (Analog) '  "'    ~ 

TPC-3  (Ftw  Optic) _ __I " 

ANZCAN  (SHAustralia __ Tl____! 

ANZCAN  (S)-N.  Zealand ZIL^ ""Z!       "~ 

COMSTAR— Oomeslic  Satellite  « '_'  

'  Except  as  otherwise  noted,  source  is  ATST  Response  ol  Decembw  10  1981  T*  13 

•The  coal  per  %4  cir.-yr  is  obtained  by  dividing  the  cost  per  ii  or.  IHU  by  the  expected  period  of  use  Ca. cotuna  3- 
.^:!1!^a?!t'^  ?i"S^  "  WOOOO'^  dr.,  sell  back  at  net  book  vSiiral  thTend  of  5  ySraTand 
•Source:  AT4T  tetter  otFebnjary  8,  1982  inckJdedm  the  record.  »«-3.  «w 


Period  of 


5 
M 
S4 
24 
24 
24 
24 
24 

7 


Oi»*tM 


Km 
ij8e7 

650 
326 

2,036 
536 

4,375 
5.417 
IjOTI 


nu 


'S13J72 

40joao 

15,600 

7,900 

48.900 

12.900 

lOSjOOO 

130,000 

7,500 


a  dbcounled 


piaent  value  cxiet  (im»  a  4«  «scauni  >ae) 


Table  &— Average  Unit  Cost  by  Media 

(DoNars  Per  One-Half  Circuit- Yew] 


Method 

Plan 

CaMe 

Satel- 
lite 

ATiT  use  related ' _..., 

IIB 
III 

IIB 
III 

IIB 
III 

$1,639 
1,693 
1,639 
1.693 
4.610 
6,010 

$3,199 
3,249 
1,794 
1,875 
1,470 
1,520 

Comsat  irtvestment  related  ' . . 

'  ATiT  Response  of  December  10.  1981,  Tab  14 
'Comsat  Response  of  December  10,  1981,  Tab  G. 

Table  7  — Totai.  US/SC  Faolity  Investment 
1  Cost  Outlay' 

I  (Millions  of  Dollars] 

ANZCAN  (N)— Plan  IIB 340 

ANZCAN  (N)~Modified  IIB:  replacing  300  tenvoraiy 

ifflemational  circuits  with  300  permanents 41  8 

ANZCAN  (N)— Modified  IIB:  all  temporary 28  T 

ANZCAN  (N)— Modified  IIB:  all  mtemationd  circuits' 

temporary,  oo  domestic  circuits  for  AT4T-HTC 1 1  9 

HAW-4  (Anatog)— Plan  HI., 92  3 

TPC-3  (Anatog)— Plan  III 66  8 

'Based  upon  the  number  of  drcuils  shown  In  the  Plans 
IIB  and  III  circuit  distribution  as  being  purchased  by  the 
USISC  in  the  given  facility  using  the  IRU  costs  in  Table  S. 

•Assumes  that  ATSTs  600  bearer  and  504  TASI  derived 
whole  circuits  are  taken  off  ANZCAN  North  and  all  1104 
circuits  are  placed  on  ATSTs  domestic  satellite  as  bearer 
circuits.  We  also  calculate  the  investment  coal  outlay  will 
be  increased  to  $15.9  million  if  the  ANZCAN  North  cable  is 
reconfigured  as  1380  (4  KHz)  circuits  cable. 

Appendix  1 

This  appendix  consists  of  a  list  of  all 
documents  which  have  been  made  a 
part  of  the  record.  The  actual  documents 
(XMStituting  the  record  are  incorporated 
by  reference  in  this  proceeding  and 
copies  are  available  for  public 
inspection  in  Room  230  (Dockets 
Branch)  and  Room  538  (International 


Facilities  Planning  Division)  of  the 
Commission's  headquarters  at  1919  M 
Street,  NW.  Washington,  D.C.  20554. 

Document  Description 

1.  Comments  on  the  Commission's 
Notice  of  Inquiry  and  Reply  Comments 
of  Interested  Peirties: 

(a)  Includes  Comments  from 
American  Telephone  and  Telegraph 
Company  (AT»T),  ITT  World 
Communitations  Inc.  (ITT  Worldcom), 
RCA  Global  Communications,  Inc.  (RCA 
Globcom),  Western  Union  International, 
Inc.  (WUI),  Comsat  Hawaiian 
Telephone  Company  (Hawtel),  FTC 
Commtmications,  Inc„  The  Department 
of  [Wense.  The  State  (rf  Hawaii,  and  the 
Joint  Council  on  Educational 
Telecommunications  (submitted  on  July 
15. 1981). 

(b)  Reply  Comments  From  AT&T. 
Comsat.  ITT  Worldcom.  WUI.  and 
Alascom,  Inc.  (submitted  on  July  30, 
1981). 

2.  StafTs  Questionnaire:  Part  1 — 
Planning  Information.  Part  2 — 
Alternative  Plans  and  Analyses. 

3.  Responses  to  Staffs  Questionnaire: 

(a)  AT&T  submiastoDs  of  September. 
1961  (tncliK^ng  some  amendments  of 
November.  1981)  and  December  10. 
1981— tlia  altcRHittTe  plans. 

(b)  Comsat  atihaikaiuB  of  December 
10.19AL 


(c)  Actual  use  of  current  facilities: 
Hawtel.  ITT  Worldcom,  RCA  Globcom 
and  WUI  (submitted  on  July  2, 1981). 

(d)  IRCs  joint  response  on  the  subject 
of  Demand  Forecast  mthodology 
(submitted  on  July  28, 1981). 

(e)  IRCs  joint  contributioii  on 
evaluation  of  the  plans  (submitted  oo 
December  la  1981). 

(f)  IRCs  joint  contribution  of  Facility 
Loading  Criteria  (submitted  on 
December  la  1961). 

(g)  Hawtel  submission  of  December 
15,1981. 

4.  A  letter  dated  December  la  1981 
from  Mr.  Fred  W.  Morris, 
Teleconmiunications  Consultant  to  the 
State  of  Hawaii,  to  Mr.  J.  Michael 
Cummins. 

5.  A  letter  dated  December  23, 1981 
from  Mr.  Willard  L  Demory  to  Domestic 
Satellite  Carriers. 

6.  Responses  to  Mr.  Demory's  letter 
from  Domestic  Satellite  Carriers. 

7.  A  letter  dated  January  21, 1982.  with 
attachments,  from  Mr.  J.  A.  McEntee.  Jr. 
ol  ATftT  to  core  group  membos. 

&  A  letto-  dated  February  8, 1982  bom 
Mr.  J.  A-  McEntee.  Jr.  of  AT&T  to  coic 
group  members. 
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public  meeting  in  connection  with  this 
docket  will  not  be  printed  herein.  However, 


it  may  be  reviewed  in  the  FCC  Dockets 
Branch,  Room  239, 1919  M  St..  N.W.. 
Washington.  D.C. 


Appendix  S. — Facility  Plan  Features  and  Assumptions 

PtANi 


Cat)leand  nxjte 


Type  and 


Basic 

circuit 

capacity 


Year 
imro- 
duoed 


Cable  and  route 


HAW-1  (Mala-Haw.) 

(XXMPAC  (North)  (Can.-Haw.) 

COMPAC  (South)  (Haw.-aH^  Zaaland- 
Auat). 

HAW-2  (Maln.-Haw.) 

TP-1 


(Haw -Guam) 

(Guam-Japan) 

SEACOM-1    (GuanvHcng   Kong^ila- 
laysia-Slngapore). 
SEACOW-2  {Guam^tfu*.  N.Q.-AuaL) ... 


Basic 
cicul 


51 
81 
81 

143 


142 

138 

82 

186 


Year 


1964 
1860 
1986 

1986 
1988 


1960 
1991 


Satellite  Facmjties 


InlBmalional 

SateWteccfMni^' 

CX3M- 
STAH 
(3366) 

No 
setelitee 

IV* 

IV-A 

(anw) 

No 

PaMi  1 

•1961 
•1961 

1987 
1987 

Pitnary  pam 

tkMnr  rtn1i> 

•1961 

1962 

1963 

Path  ? 

Spat* _    ._    .. 

•1961 

1962 

198i 

■AT&T  does  not  provide  a  maximum  capacity  avaiiabte  for  U.S.-Mainland-Hawal  servioee  on  its  domesSc  inlnWoa.  The 
d^MCity  figure  stxxon  is  the  maximum  numtier  of  Mainland-41awal  oiroults  placed  on  each  sololllle  o(  tie  COM6TAR  saleaM 
pattts  under  Ihis  plan. 

■  The  (XMSTAR  sateMtes  are  already  in  place  at  the  t>eglnning  of  the  planning  period. 

•The  ct«iacity  shown  is  the  capacity  Comsat  indicates  is  available  for  U.&  tafHc  from  the  Mainland  and  Hawal  to  attar 
Padflc  points. 

•  No  capacity  figure  was  provided  for  Ihe  INTELSAT  IV  satoMles. 

•The  INTELSATIV  satalMee  are  already  ki  place  at  Ihe  beginning  d  tia  planning  period 

PlanIIA 


Cablea  added 

Cables  relked 

CAIeandroula 

Type  and  design 

Basic  okxxjil 
capaoty 

Year 
mko- 
duoed 

Cable  and  mule 

Basio 

drouR 

ra- 
ked 

ANZCAN  (North)  (Can.- 
Hm.i. 

'AnatogSIC. 

■ 

•  Anaton 

•866  Whole 

748  Ht« 

1964 

Haw-1  (Makv-Haw.) 

COMPAC  (South)  (Haw- 

F)|l-N.  Zeatand-AusL). 

COMPAC  (North)  (Cfo.- 

51 
81 
81 

1964 
1964 

ANZCAN  (SouSi) 

(Haw  Ff) 

1960 

♦24 . 

486    _. 

1964 

Haw). 

(Haw  Auat) 

(111  N  -srtMiil)    

126 ™_ 

HtMM  (IMn.-Haw.).      ... 

ngilal  Opttcal  Hber 
AT»T. 

Digital  npttnal  l«er 
AT4T. 

•8.000 

•4.000 

1966 
1966 

Haw-2  (Main.-H«>.) 

TP-1 

143 

1860 
1960 

TF-8  (Haw.>Japan) 

(Haw.-Quam) — 

(QuwivJapan) 

SEACOM-1  (Quam- 
Hong  KoniHiMayala- 
Smgapore). 

SEACOM-Z  (Guam- 
Papua  N.  a-AuaL). 

142 
136 
82 

166 

1980 
1901 

Satellite  FAOLmes 


hilsmaltonii 

SaMMs  oapacNy 

COM- 

8TAB' 

TEL- 
STAR' 

SaMMeFU 
MMoMy'^wHh 
TtMA/OSI" 

IV  It 

IV-A 
(2700) 

V(4600| 
(5400) 

V-A 

ei99 

(6000) 

VI 
(87001 
(11(X)0) 

V»-A'« 

Prtil-- 

•1961 
•1961 

C) 
C) 

Mi^Pati. 

"1961 

1962 

1964 

1987 
1987 
1907 

1991 
1902 

1961 

1904 
1996 

Sdm* 

■•1901 

1862 

liiT 

1904 

>  TTia  Canada44awai  segment  of  *w  ANZCAN  osHa  wl  i 
ooajaaiaa  lo  provida  1840  3  khi  vone  drtxM. 

•  lltaaa  tgiiraa  lndh»la  only  the  number  o(  voice  drouM  tie  U.S.  can1ar«  propoae  to  aoqulM  In  t«s  Canada  Hawal  sagmaMi 
d  tie  ANZCAN  oabta.  The  ll^urea  tor  1964  rsSeol  tw  cwrtert  oropoairi  to  acquire  88e  whole  and  MS  hat  oirouKs  on  a 
lOTporaiy  baala  lor  use  during  1964-1886  induaive  in  adcSlton  to  mtrnU  dnsuta  le  be  aogulrad  on  a  permenent  baais.  The 
008  ■DoM  drcuM  tsiivorarty  acquired  wH  be  used  lor  U.S.  Mainl>nd  llaawl  Valfic  Tlie  S46lemporar«y  acquired  htf  cta«s 
•■  Otutad  tar  aarvtoa  between  tie  U.a  MaWw<  utt  »iislwSa.  F|L  New  Zsaland  and  other  P«3dk:  poaits.  Of  tie  raiaaMi| 
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2S.£fr!!^"g.""!'-'.gy*^  *^  ??^  Hawtel  WW  use  ^60  for  HawaieCanada  traffic  and  42  lor  Hawai^Europe  traffic  rTT 
ovomcom  «■  uaa  ne  immmnmf  mm  caoM  ar  Ito  Hinai  Canada  traffic. 

s:p:?5ss?^^.t.^^;csr^  ^  >*-*  ^•'^  zea^  .e««,n.  jrx« .  d^i^j^^s'Tcr  ^ 

i/J^'5L'Pf".*'^^'^**_5"J'T¥"  *  <*«*  ••  ■•  '•OCAN  South  catato  aagments  t>eti»een  Hawai  and  Auak^a.  FB  and 
Ny^2Mandl>aw8acqi»wdtyaScainar»on«ai»-halfeiraiilpennane>itl)S.  -  «w  "usfmi  i-,i  ana 

--■■""  **^  '^."'^  *''?,'^.?-  '*9**  .°'*^  *?^  g***^  <*e»ig"  "w  (»*ng  developed  to  provide  tao  optctf  l«>er  paths 
'"PL*"*  •  ™P"*  •*  P"»<on|  !■•  avMrianl  ol  4.(M0  basic  voice  grade  circuits  i—  ■* 

eq*ii«^4,09o'b2Sit2i"*  *-  digtol  optica)  fiber  cable  desv<  to  provide  one  optical  l*«r  pMli  ta^^^  gi  pro-ding  M 

!^T*^  ?"'  '^  *«*=**  •"  tnmmjm  capacity  aia^Hm  lor  U  S-Mainland-Hawaii  taflta  in  eMwr  •»  CJDMSTAfl  or  TELSTAR 
satelMes    it  stales  that  »)equate  capacity  on  ttwse  satellrtes  was  available  lor  growtt,  tt»DiXxtfttM  pten^wnod 

^HT^r^  ^I^T  T  "tUr^frSfS  °L*L*^  *'™"'^  "'^""«  •"  '^^  to^'SfSiorr^IsS^iilL'iras '^ 

SSCf  1.  Si^lfS^'i- 1^!!!!?!?'^  ""^  "^  maximum  utttzation  of  that  capKily  ia  raMetad  »  *w  Mamative  faab^ 
ptarwj*  taiher  stales  itiat  hnmro  ol  ncraaoKt  dsmarvl  requiremenK  on  AT«r»  domeoic  laliiau  camtv  no  addituyS 
planned  capaaty  is  avail^)la  lot  use  lo  offshora  pomis.  ^^    ■  ^^^^'  "°  aa«w»ai 

•  The  COMSTAR  salelMas  are  already  m  use  far  Mwmand-Hawaii  service 

•  AW  does  not  indicate  wnan  the  T^kSTAR  aataliiles  will  be  introduced  on  the  Mamland-Hawaii  route 

=~.  .V?  -'??"?'  *P°*^  ""^  each  satetWe  is  Comsat's  estimate  of  the  capacity  available  tor  U.S.  services  from  the  Uar*ml 
andHa^a  o  Pac<ic  ponla  iMang  amy  tlw  •  and  4  GHz  capacity  ol  the  sateMes.  Tt»  WTELSAT  V  V-A.  VI  and  Vl-A 
s«e«2  win  have  the  caqbillty  to  provide  additipnal  capacity  inlhe  14  and  11  GHr  taqjency  bands.  However.  Cor,^ 
fiy*"?  *^  bacaMa  a«  mm  iliaa>»»  <*  ■)•  Paeifc  Ocean  region  and  me  comlranlB  on  »»  des«n  o»  those  satelMes 
iliyoy^yjhe  rgipwrnysthay  ipyat  ■««».  other  ocean  bas««.  (he  14/1 1  GHz  capacrty  could  on?^u«,d  iromlSe  7f 
"^»  W"ie  waowaiB  Paeillepo»«B— »tong  Kong,  Japan,  Korea  or  Taawan  Comsat  mdicalas  that  it  is  poasUe  that  both 
SHILllytocaSr  "*•  •"  "^  *  ■*"•  *•  ^''  '^^^^  '=f»^  <*  <»«  satelMa  K  Ihea  »4/ll  gHz  ^w^Mab^  m 
satelM^  satelMa  upauty  aiwmi  s  Vat  axaiMta  tar  US.-Pacific  senrices  assuming  no  use  ol  the  14/ 1 1  GHz  c^iacily  a<  the 

"  No  capacity  figuras  a*a  gniea  tor  these  saleMies. 

"  The  INTELSAT  IV  mWiIuj  as  already  m  sarvics  in  the  Pacific  Ocaan  region. 

PlANlIB 


CaUes  added 


Cabia  and  roiMv 


ffpe  ani  linign 


ANZCAN  (North)  fCx.- 

Haiti). 


ANZCAN  (South).. 
(Haw.-Fij«. 


(Haw.-A(£t) 

(Haw -N.  Zealand) 

HAW-4  (Main.-HaK)_ 


TP-S  (Ham  japM)).- 


AnatagSTC.. 


cacuit 
capacity 


Analog' 


Oigplai  Optical.  Hmt. 
ATST. 


n^W,  OptJcal,  i=ka(, 
AITSr. 


656»  Whol*. 
741  Half 


Year 
iiiio 


i9a« 


•24.. 


406 

128 

■8000.. 


«»0.. 


1964 


1988 


CaUasrairad 


cable  aadroole 


HAW-1  (Mam  -HaK). 


COMPAC  (North)  (Can.- 

Haw.). 
COMPAC( 


(Haw-Fiji  N.  Zealand- 
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■  Sea  taotnote  1  tor  Plwi  HA. 
^'J'^^Jigyr?*  "T*^  °^  **  "<«««»"  afwiee  dnuts  the  U.S.  carriers  propose  to  i 

?toIIl~JS^  *Tr"  ??■""  ??„^'"^'?*" *•  <»'*^'  proposal  to  acquire  656  whole  circurts  and  538  half  circuits  on 
f. -'?y°f»y  '»^jy  'IL'^ J£!t2^  "«**^  The  ese  whole  circuits  temporanty  acqured  win  be  uasd  toTu.i 
TSSl  £ T-TTLH? ^ JI!!?'2^ "^^^-r^  '"'^^  will  be  used  fr  service  between  the  US  Mainland  and 
im^TTL^Ji^SJ^^^^IL!!^.^^  ^P^  £?"^  ^^  «amaining  203  acquired  half  circuits  are  permanent;  Hawtal  wM  use 
HwiiSl^IIli^fcSr'^         traffic  and  42  tor  Hawaii-Europe  traffic.  ITTWorkteom  will  use  the  rWnmg  hall  circuit  lor  te 

'  See  footnote  3  tor  Plan  UA. 

•  Sea  toolno*  4  Ifer  Pkn  M. 

•  8aft  toatnala  5  te  Ptet  HA. 

•  Sea  Itntnota  8  for  Plan  RA. 
'  Se«  iMlnalB  7  kr  nkn  M. 

■  See  toctnola  8  for  Plan  UA. 

•  Sea  foc«wM  8  tor  Ptan  M. 
■°  Sa»  iDMalB  10  tar  PtaM  MA. 
"  Sa«  botnota  11  tor  PIwi  ha. 
■«3ee  fcitriali  tg  tar  Plan  »K 
"  See  tootnota  13  lor  Plan  IIA. 

'  ^-SL'^JP^JP^  »?!^°'°  as  a"  opytional  spare  entails  dividing  the  traffic  on  the  primary  path  satellite  betwen 
■M<dH.  .n«  a..  iiw<M  — ^  .....i.—  _^_prowdes  two  independent  tatelMe  paths  in  the  Pacific  Ooaan  ragna 


thu.  talBlita  and  <>•  k>ofW  tpwa  taiattM. 
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■Sea  foolMMa  1  for  Haa  OA. 

Tha  agva  raAacti  UO  haif  dfodta  Hawtai  Dropoaa*  la  acquire  oa  a  panmaent  baato  far  Ifaa  pravialaa  of  Hawall- 
Caoada  Mrrioaa  and  ooa  half  ckodt  ITT  Woridcon  yrapoaas  la  aoqtdra  oa  a  pannanaat  baala  far  tha  pnwiaioa  of  it* 
Hawall-Caaada  nrviaaa. 

■Saa  footao«a  1  far  Plaa  OA. 

'Saa  faoMK)la  4  for  Plaa  HA. 

■TUa  oabte  will  uUUaa  ATdTi  9G  analag  deaign  la  pravida  4200  3  KH,  draaita. 

*TUa  oabla  will  utlllaa  a  lapaneae  walog  deaijpi  ta  pravida  1608  1  KH  < 

'Sea  batnota  i  for  PUa  OA.  -•      -»-      i- 

•Saa  faataota  I  for  Plaa  OA. 

•Saa  balaata  7  for  Plaa  HA. 

Mea  foalnate  •  for  Plaa  OA. 

"Sea  foatnote  •  for  Plaa  DA. 

■•Sea  footaota  18  far  Plaa  DA. 

"Saa  btXnola  11  for  Plaa  HA. 

"See  footnota  12  for  Plaa  OA. 

■•Sea  footnota  13  for  Plaa  OA. 

■•Sea  footaota  14  for  Plaa  Oa 


AdditioDal  U.S.  Earth  Station  Fadlities 
Assumed  by  the  Alternative  Plans 

A  T&T  Assumptions 

Plan  HA 

One  U.S.  Mainland  6/4  GHz  antenna— 
1967 

One  Guam  6/4  GHz  antenna — 1987 
Plans  nB  and  in 

One  U.S.  Mainland  6/4  GHz  antenna — 

1964 
One  Guam  6/4  GHz  antenna— 1984' 

Comsat  Assumptions 

Plans  DA,  nB  and  in 

One  Guam  6/4  GHz  antenna— 1964* 


'  The  stated  plan  assumptioos  as  well  as  those 
stated  for  the  cost  analysis  indicate  constnictlon  of 
the  additional  Guam  antenna  in  1904.  However,  tha 
distribution  of  AT&T  circuits  to  Guam  in  these  plans 
does  not  indicate  use  of  the  second  satellite  path  to 
Guam  until  1967. 

'Comsat  does  not  identify  this  airienna  by  name 
in  its  cost  assumptions.  However,  its  description  of 
the  assumptions  indicates  that  this  ia  indeed  the 
Guam  antenna. 


One  additional  West  Coast— 1987 
Earth  Station  with  2    6/4  GHz  antennas 

NotM — While  nona  of  the  plans  or  cost 
study  assumptions  include  it.  tha  circuit 
distributions  for  at  least  some  of  the  carriers 
(e.g.,  Hawaiian  Telephone  Company]  appear 
to  contemplate  an  earth  station  on  Midway 
beginning  in  1989  when  Transpac  1  is  retired, 
since  existing  cable  circuits  are  transferred  to 
satellita. 

(FR  Doc.  8Z-U248  ni«d  »-18-8ft  ai4t  «n| 
BIUINO  COOE  8711-ei-M 


47  CFR  Part  2 

[Gea  Docket  No.  82-242;  FCC  82-200] 

Amendment  of  ttie  Commission's 
Rules  To  Simplify  ttie  Equipment 
Authorization  Procedures 

AQENCV:  Federal  Communications 
Commission. 


summary:  This  document  proposes  the 
implementation  of  a  simplified 
equipment  authorization  that  would 
reduce  the  time  spent  by  applicants  in 
obtaining  approval  of  their  equipment 
This  item  is  being  issued  to  reduce  the 
paperwork  requirements  placed  on  the 
pubUc  and  this  Commission. 
DATES:  Comments  must  be  filed  on  or 
before  July  6. 1962  and  Reply  Comments 
on  or  before  July  21, 1982. 
ADDUCSS:  Federal  Communications 
Commission,  Washington,  D.C.  20654. 
FOR  FURTMCR  INFORMATION  CONTACT: 

John  A.  Reed.  Office  of  Science  and 
Technology,  (202)  663-6288. 

8UPPLEMCNTARV  INFORMATION: 

List  of  Subjects  47  CFR  Part  2 

Administrative  practice  and 
procedure.  Communications  equipment. 
Disaster  assistance,  Federal 
Conmiunications  Commission.  Imports, 
Radio,  Wiretapping  and  electronic 
surveillance. 

In  the  matter  of  amendment  of  Part  2 
of  the  Rules  to  simplify  the  equipment 
authorization  procedures,  Gen.  Docket 
No.  82-242. 

Adopted:  April  29, 1982. 
Released:  May  7, 1982. 

1.  Notice  is  hereby  given  that  we  are 
considering  the  use  of  a  simple  method 
of  notificaton  to  augment  our  equipment 
authorization  procedures.  This  action,  as 
contemplated,  will  reduce  the  regulatory 
requirements  for  the  authorization  of 
some  of  the  equipment  now  covered 
under  our  equipment  authorization 
programs.  The  matier  of  which 
equipment  will  be  included  under  the 
new  procedure  is  not  contained  in  this 
proposal  but  will  be  the  subject  of  future 
proceedings. 

2,  The  current  equipment 
authorization  procedures  that  are  used 
to  determine  if  specific  equipment  is 
capable  of  complying  with  the 
applicable  technical  standards  consist 
of  the  following:  Type  approval,  where 
the  actual  equipment  is  tested  at  our 
laboratory  prior  to  the  issuance  of  an 
authorization;  type  acceptance,  where 
test  data  and  information  submitted  by 
the  manufacturer  concerning  the 
equipment  are  evaluated  by  us,  prior  to 
the  issuance  of  an  approval;  and  other 
procedures,  such  as  certification  and 
registration,  which  apply  to  other 
categories  of  equipment  but  are  similar 
to  the  type  acceptance  procedures. '  The 


ACTION:  proposed  rule. 


'  Usually,  type  acceptance  applies  to  transmitters 
that  require  a  license  to  operate,  certification 
applies  to  receivers  and  transmitters  that  do  not 
require  a  license  to  operate,  and  registration  applies 
to  equipment  connected  to  tlie  telephone  lines. 
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remaining  procedure,  verificatioQ, 
■imply  requires  that  the  equipment 
supplier  make  the  appropriate 
measurements  to  determine  that  the 
equipment  complies  with  the  necessary 
technical  standards  prior  to  marketing 
and  keep  records  of  that  test  data. 
Verification  requires  no  report  to  the 
Commission  and  no  submission  of  data 
unless  specifically  requested.*  Under  all 
of  the  equipment  authorization 
programs,  including  the  notification 
procedure  being  proposed,  the  rules 
provide  authority  for  us  to  require  a 
samply  of  the  equipment  to  be  sent  to 
our  laboratory  for  evaluation.* 

3.  Some  types  of  equipment  may  not 
require  the  detailed  review  processes 
specified  under  the  present  equipment 
authorization  procedures.  We  are 
currently  reviewing  our  existing 
evaluation  practices  and  any 
interference-related  problems  which 
may  be  associated  with  the  equipment 
so  evaluated.  If  we  find  the  matter  of 
interference  control  being  effectively 
addressed  through  some  other 
mechanism,  such  as  Ucensing  review 
(including  required  proof-of- 
performance  testing),  the  equipment 
may  be  considered  suitable  for 
evaluation  under  a  simpler  authorization 
procedure  than  those  currently  required 
by  our  rules.  Likewise,  equipment  that 
presents  a  low  probability  of  causing 
interference  problems  or  that  has  been 
demonstrated  through  our  past 
evaluation  experience  to  have  a 
minimum  of  difficulty  in  complying  with 
the  current  regulations  could  also  be 
included.  The  latter  situation  could  be 
considered  to  represent  the  "technical 
maturity"  of  the  equipment  design 
where  the  type  of  equipment  has  been 
manufactured  for  so  many  years  as  to 
no  longer  experience  any  substantial 
design  problems  (stcuidard  broadcast 
AM  receivers,  while  not  requiring  any 
form  of  Commission  approval,  would  be 
a  good  example  of  this  concept).  For 
such  equipment,  we  may  find  that  there 
is  no  need  to  continue  the  biu^en  of 
either  having  equipment  sent  to  us  for 
testing  or  of  having  detailed 
measurement  data  and  detailed 
information  sent  to  us  for  review. 

4.  We  believe  under  our  mandate  of 
interference  control  that  in  some  cases  a 
prcedure  which  is  less  burdensome  than 
the  existing  authorization  procedures 
would  be  appropriate.  According,  we 
are  considering  the  use  of  a  notification 
procedure  under  which  the  applicant 


files  a  brief  description  of  the  equipment 
and  a  statement  attesting  that  the 
equipment  has  been  tested  and  found  to 
comply  with  the  applicable  FCC 
technical  standards.  "Piis  action  would 
be  taken  in  lieu  of  expanding  the 
verification  program  under  which  no 
information  is  filed  with  the 
Commission.*  We  have  already 
determined  that  most  of  the  equipment 
discussed  in  paragraph  three  of  diis 
item,  especially  higher  powered  licensed 
transmitters,  can  not  be  brought  under 
verification  without  increasing  the  risk 
of  interference  problems  to  an 
unacceptable  level,  yet  this  same 
equipment  may  not  be  so  prone  to 
causing  interference  as  to  require  its 
inclusion  under  our  existing 
authorization  procedures.  Notification 
would  be  more  stringent  than 
verification  but  less  burdensome  than 
the  existing  authorization  procedures 
with  regard  to  the  amount  of  data 
required  to  be  submitted  for  an 
equipment  authorization.  The 
notification  will  provide  a  minimal 
amount  of  information  to  let  us  know 
what  equipment  is  being  marketed  and 
who  is  marketing  the  equipment  so  that 
appropriate  action  may  be  taken  in  the 
event  the  equipment  fails  to  comply  with 
the  regulations  or  radio  fi^quency 
interference  occurs.  We  will  also  have 
specific  assurance  from  the  party 
responsible  for  the  equipment  that  it  has 
been  tested  for  compliance  with  our 
technical  requirements. 

5.  Because  of  the  above,  we  are 
(Proposing  a  procedure  of  notification,  as 
detailed  in  the  Appendix.  Under  this 
procedure,  the  equipment  authorization 
appUcant  would  notify  us,  in  writing, 
that  the  equipment  complies  with  the 
apphcable  standards  and  would  also 
provide,  on  a  standard  form,  certain 
minimal  information  concerning  the 
equipment.  A  modified  Form  731  is 
attached  *  as  an  example  of  such  a 
possible  form.  This  application  would  be 
evaluated  for  completeness,  consistency 
and  the  stated  compliance  with  the 
appropriate  requlations.  The  successful 
completion  of  this  evaluation  would 
result  in  the  issuing  of  an  authorization 
grant,  similar  to  a  grant  of  type 
acceptance.  As  with  the  type  acceptance 
program,  marketing  of  the  equipment 
could  commence  upon  the  issuance  of 
the  grant. 

6.  Under  the  notification  procedure, 
the  delay  experienced  by  an  applicant 


for  receiving  the  authorization  would  be 
greatly  reduced.  The  applicant  would  be 
required  to  make  all  of  the  tests  to 
insure  that  the  equipment  complies  with 
the  apphcable  rules  and  would  simply 
notify  us  to  that  effect  There  would  be 
no  need  to  submit  any  measurement 
data,  unless  specifically  requested  to  do 
so  (for  instance,  in  those  cases  where 
the  equipment  type  has  shown  a  greater 
tendency  to  causing  interference  than 
was  anticipated  before  inclusion  under 
the  notification  program  or  in  cases 
where  there  is  some  question  regarding 
the  ability  of  the  specific  equipment  to 
meet  the  applicable  standards.)  Since,  in 
most  cases,  no  measurements, 
schematics,  or  similar  data  would  have 
to  be  evaluated,  we  anticipate  that, 
ultimately,  a  grant  of  equipment 
authorization  would  be  issued  within  a 
period  of  a  few  days  instead  of  the 
current  30  to  90  days.  This  new 
procedure  does  not  impose  any 
additional  costs  on  industry  since  the 
manufacturers  seeking  an  equipment 
authorization  under  the  existing 
procedures  are  required  to  bear  the  cost 
of  their  own  equipment  testing  (under 
type  approval,  the  equipment  is  tested 
by  this  Conmiission:  however,  a 
responsible  manufacturer  would  test  the 
equipment  regardless  of  our  testing 
requirements).  By  issuing  the  grant  of 
authorization  within  a  few  days  of  the 
receipt  of  the  application  for 
notification,  we  would  reduce  the  cost  to 
the  manufacturer  by  reducing  the 
waiting  time  between  the  filing  of  the 
appUcation  and  the  allowed  marketing 
of  the  equipment.* 

7.  In  this  proceeding,  we  are  merely 
establishing  a  new  equipment 
authorization  procedure  to  be  known  as 
notification.  We  are  not  applying  this 
notification  procedure  to  any  particular 
type  of  equipment  Specific  proposals 
for  moving  a  particular  type  of 
equipment  from  an  existing  equipment 
authorization  procedure  to  the 
notification  procedure  will  be  made 
under  one  or  more  separate  rule  making 
proposals.''  lliese  rule  making  proposals 
would  reevaluate  our  equipment 
authorization  procedures  as  they  apply 
to  various  classes  of  equipment  Since 
this  proceeding  addresses  only  the 
establishment  of  a  new  notification 
procedure  for  authorizing  equipment  and 
not  the  technical  standards  which  must 


'  VeiifiGation  is  a  new  procedure  currently 
applied  to  all  Clats  A  (commercial,  industrial  or 
business  enviroomenl)  and  some  Class  B  (mariceted 
for  residential  environment)  computing  equipment 

'Such  sampling  is  currently  allowed  under 
II  2.836.  ZM3,  2.S4S,  2.966  and  2.967  of  our  tulea. 


*  Under  verification,  information  is  submitted  to 
the  Commission  only  when  specifically  requested 
pursuant  to  |  2.956  of  our  regulations. 

•  Not  printed  herein,  but  available  for  review  in 
the  Fi:C  Docket  Branch,  Room  239. 1919  M  St.  N.W, 
Washington,  DC  and  filed  aa  a  part  of  the  origiDal 
documanL 


*  In  accordance  with  {  2S03  of  our  regulatkns. 
equipment  which  requires  an  authorization  from 
this  Commission  may  not  be  roarieted  before  thai 
authorization  is  issued. 

'  At  this  time,  we  are  considering  the  inclusion  of 
botfi  lioensad  and  Pari  15  unlicensed  devioea  under 
DOtificatiaiL  TUa  would  remove  the  distinotk»  v 
between  oartBcaboa  and  type  aoceittaaoe. 
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be  met  nor  the  equipment  to  wfaicli  it  ie 
applied,  niggettions  for  changes  in  the 
technical  standards  or  the  inclusion 
under  notification  of  specific  types  of 
equipment  are  beyond  the  scope  of  thia 
proceeding  and  will  not  be  considered 
herein.  Comments  are,  however, 
requested  on  the  matter  of  retaining  the 
existing  equipment  authorization 
procedures.  As  the  notification 
procedure,  and.  possibly,  the 
verification  procedure  become 
increasingly  utilized,  it  is  expected  that 
the  existing  procedures  would  be 
needed  for  fewer  types  of  equipment. 
Since  the  Conunission  could  continue  to 
request  pre-grant  or  post-grant  samples 
for  any  intarference-prone  equipment, 
could  some  of  tha  existing  autkorizatioa 
procedures  be  deleted? 

8.  In  consideration  of  these  proposals, 
it  must  be  recognized  that  there  are  real 
risks  that  undesired  radiation  from 
inadequately  tested  equipment  may 
cause  more  interference  than  would  be 
the  case  were  the  eqaipment  to  remain 
under  our  existing  authorization 
procedures.  This  possibly  increased 
level  of  electromagnetic  interference 
could  affect  U.S.  Government  operations 
as  well  as  spectrum  users  licensed  by 
the  Conuniasion.  other  U.S.  citizens  and 
operations  in  other  countries.  The 
danger  of  interference  is  particularly 
acute  in  die  case  of  entirely  new 
products,  especially  where  test  methods 
for  the  emission  type  utilized  have  not 
been  well  established,  and  in  the  case  of 
consumer  products  produced  in  laige 
quantitlefl  by  foreign  manufacturers 
outside  the  reach  of  FCC  enforcement 
authority.  As  we  have  noted  above,  we 
do  not  propose  in  this  document  what 
type  of  equipment  will  fall  under  the 
new  notification  procediffe,  yet 
dependhtg  on  the  extent  to  which  we 
otftze  this  procednre,  these  interference 
concerns  must  be  factored  into  onr 
considerations  as  to  what  types  of 
equipment  should  be  covered  and 
whether  this  new  authorization 
procedure  should  be  finally  adopted. 

9.  In  order  to  minimize  interference 
risks,  we  anticipate  the  extension  of  our 
program  of  spot  checking  to  include 
equipment  evahiated  under  notification. 
We  plan  to  maintain  detailed  records  of 
equipment  placed  on  the  market  under 
the  aew  program  in  order  to  facilitate 
enforcement  efforts  and  to  aid  the  public 
in  determining  what  types  of  equipment 
may  be  utilized  in  a  radio  service  that 
requires  the  use  of  approved 
equipment.*  Also,  in  die  event  that  some 


*  Moat  el  ilw  Ifamned  radio  lervica*  rai|aira  tke 
aM  of  affMMd«vilfMeiiL  It  is  aoviitoaad  Ikat 
Mich  •v^aaal  aritt  omiiiaM  to  b«  pablUiMd  te  Hm 
Coamisaioa'a  "HmUo  Bqaipoaal  Uat  fiiilft^ 


of  the  eqoipeient  eventually  included 
under  tlds  program  has  a  greater 
potential  for  causing  interference  or  if 
some  equipment  submitted  for 
notification  appears  to  be  designed  for 
applications  other  than  those 
contemplated,  sampling  of  the  product 
may  have  to  be  made  prior  to  the 
issuance  of  a  grant  of  authorization. 

10.  Because  the  rules  proposed  herein 
are  merely  procedural  and  we  have  not 
yet  proposed  their  implementation  with 
respect  to  any  specific  equipment,  there 
is.  by  definition,  no  impact  on  any 
entity,  large  or  small.  Therefore, 
pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act  of  1980,  an 
initial  regulatory  analysis  is  not 
required. 

11.  For  the  purposes  of  this  noo- 
restricted  notice  and  comment  rule 
makiag  proceediog.  members  of  the 
public  are  advised  that  ex  porta 
contracts  are  permitted  from  the  time 
the  Conunission  adopts  a  Notice  of 
Proposed  Ride  Making  until  the  time 
that  a  Public  Notice  is  iasued  statii^ 
that  a  sabstantive  disposition  of  the 
matter  is  to  be  considered  at  a 
fortfaouBiQg  maotinB  or  until  a  final 
Order  (fisposiag  of  die  matter  is  issued 
by  the  rnmnsiniine,  whichever  is  earlier. 
In  generaL  an  ex  parte  presentation  ia 
aay  writtea  or  oral  communication 
(other  than  formal  written  commenta/ 
nleadfaigs  and  formal  oral  arguments) 
between  a  person  outside  the 
Commisssion  and  a  Commiaakmer  or  a 
member  of  the  Commisaion's  staff  which 
addraesos  the  merits  of  the  proceeding. 
Any  person  who  submits  a  written  ex 
partt  proeentation.  addressing  matters 
not  fully  covered  in  any  previously-filed 
written  comments  for  the  proceeding 
must  prepare  a  written  summary  of  that 
presentation;  on  the  day  of  oral 
presentatioo.  that  written  summary  must 
be  served  on  the  Coaunission's 
Secretary  for  inciusioH  in  the  public  file. 
with  a  copy  to  the  Commission  official 
receiving  the  oral  presentation.  Each  ex 
parte  presentation  described  above 
must  state  on  its  face  that  the  Secretary 
has  been  served  and  must  also  state  by 
docket  number  the  proceeding  to  which 
is  relates.  See  generally.  §  1.1231  of  the 
Commission's  rules,  47  CFR  1.1231. 

12.  The  proposed  amendments  to  the 
regulatioos  as  set  forth  in  the  Appendix 
below  are  issued  pursuant  to  the 
authority  contained  in  Sections  4{i),  302. 
303(e).  303(f)  and  303(r]  of  die 
Communications  Act  of  1934,  as 
amended.  In  accordance  with  the 
appUcable  procedures  set  forth  in 

9  1.415  of  the  regulations,  interested 
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brought  under  the  noUflcatlon  program. 


persona  may  file  Comments  on  or  before 
July  6. 1962  and  Reply  Comments  on  or 
before  July  Zl,  1962.  All  relevant  and 
timely  comments  «vill  be  considered.  In 
reaching  its  decision^  the  Commission 
may  take  into  consideration  information 
and  ideas  not  contained  in  the 
comments,  provided  that  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission's  reliance  on  such 
information  is  noted  in  the  Report  and 
Order.  A  sunimary  of  these  Commission 
procedures  governing  ex  parte 
presentations  in  informal  rule  making  is 
available  fitim  the  Commission's 
Consumer  Assistance  Office. 
Washington.  U.C  205S4. 

13.  In  accordance  with  the  provisions 
of  Section  1.419  of  the  regulations,  an 
original  and  five  copies  of  all  comments, 
reply  comments,  briefs  and  other 
documents  shall  be  furnished  the 
Commission.  To  obtain  the  widest 
povible  response  in  this  proceeding, 
informal  comments  (without  extra 
copies]  win  be  accepted,  but  these 
comments  should  make  specific 
reference  to  this  proceeding.  Responses 
will  be  available  for  public  inspection 
during  regular  working  hours  in  the 
Commission's  PaWic  Reference  Room 
located  at  its  headquarters  at  1919  M 
Sti*et  NW.,  Washfaigton.  D.C.  20554. 
For  further  information  contact  John  A. 
Reed  at  (202)  053-a28a 
(Sees.  4,  303,  48  Stat,  as  amended.  lOea  1082 
(47  U.S.C.  151  303)) 
Federal  Cooununicationt  Commissioa. 
Willun  {.  Tricadco, 
Secretary. 

Appeudbc 

PART  ^-FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GBIERALDtJLES  AMD  REGULATIONS 

Tide  47  of  die  Code  of  Federal 
Regulations.  Part  2.  is  amended  as 
follows: 

1.  Section  2.803  is  revised  as  follows:. 

§  2.803    Equipment  requiring  Commission 
approval. 

In  the  case  of  a  radio  frequency 
device,  which.  In  accordance  widi  the 
rules  in  this  chapter  must  be  type 
approved,  type  accepted,  certificated  or 
notified  prior  to  use.  no  person  shall  sell 
or  lease,  or  offer  for  sale  or  lease 
(including  advertising  for  sale  or  lease) 
or  import,  ship  or  distribute  for  the 
purpose  of  selling  or  leasing  or  offering 
for  sale  or  lease,  any  such  radio  * 

frequency  device,  unless,  prior  thereto, 
such  devices  shall  have  been  type 
approved,  type  accepted,  certificated  or 
notified  as  the  case  may  be:  Provided, 
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however.  That  the  advertising  or  display 
of  a  device,  which  has  not  been  granted 
type  approval,  type  acceptance, 
certification  or  notification,  will  not  be 
deemed  to  be  an  offer  for  sale  if  such 
advertising  contains,  and  the  display  is 
accompanied  by,  conspicuous  notice 
worded  as  follows: 

This  device  has  not  been  approved  by  the 
Federal  Communications  Commission.  This 
device  is  not,  and  may  not  be,  offered  for  sale 
or  lease,  or  sold  or  leased  until  the  approval 
of  the  FCC  has  been  obtained. 

This  provision  does  not  apply  to  radio 
frequency  devices  that  could  not  be 
granted  an  equipment  authorization  or 
be  legally  operated  under  our  current 
rules.  Such  devices  shall  not  be 
advertised  or  displayed  or  offered  for 
sale  or  lease  or  sold  or  leased. 
Provided  further.  That  any  non- 
approved  device  displayed  under  the 
terms  of  the  above  proviso  may  not  be 
activated  or  operated. 
2.  Section  2.901  is  revised  as  follows: 

9  2.901    Baato  and  purpoaa. 

(a)  bi  order  to  carry  out  its 
responsibilities  under  the 
Communications  Act  and  the  various 
treaties  and  international  regulations, 
and  in  order  to  promote  efficient  use  of 
the  ^adio  spectrum,  the  Conmiission  has 
developed  technical  standards  for  radio 
frequency  equipment  and  parts  or 
components  thereof.  The  technical 
standards  apphcable  to  individual  types 
of  equipment  are  found  in  that  part  of 
the  rules  governing  the  service  wherein 
the  equipment  is  to  be  operated.  In 
addition  to  the  technical  standards 
provided,  the  rules  governing  the  service 
may  require  that  such  equipment  be 
verified  by  the  manufacturer  or 
importer,  or  that  such  equipment  receive 
an  equipment  authorization  from  the 
Commission  by  one  of  the  following 
procedures:  Type  approval,  type 
acceptance,  certification,  registration  or 
notification. 

(b)  The  following  sections  describe 
the  verification  procedure  and  the 
procedures  to  be  followed  in  obtaining 
type  approval,  type  acceptance, 
certification  or  notification  from  the 
Commission  and  the  conditions 
attendant  to  such  a  grant. 

3.  A  new  S  2.904  is  added  to  read  as 
follows: 

82.904    NotHlcatioa 

(a)  Notification  is  an  equipment 
authorization  issued  by  the  Commission 
where  the  applicant  makes 
measurements  to  determine  that  the 
equipment  complies  with  the 
appropriate  technical  standards  and 
reports  that  such  measurements  have 


been  made  and  demonstrate  the 
necessary  compliance.  Submittal  of  a 
sample  unit  or  representative  data  to  the 
Commission  demonstrating  compliance 
is  not  required  unless  specifically 
requested  by  the  Commission  pursuant 
to  S9  2.936,  2.943  or  2.945. 

(b)  Notification  attaches  to  all  items 
subsequentiy  marketed  by  the  grantee 
which  are  identical,  as  defined  in 

9  2.908,  to  the  sample(s)  tested  and 
found  acceptable  by  the  grantee. 

(c)  Permissive  changes  or  other 
variations  authorized  by  the 
Commission  to  equipment  under  the 
notification  procedure  shall  be  made  in 
accordance  with  the  restrictions 
contained  in  9  2.977. 

4.  The  undesignated  subheading  after 
9  2.908  is  revised  to  read  as  follows: 

Application  Procedures  for  Equipment 
Authorizations 

5.  Paragraphs  (a)  and  (c)  of  9  2.915  are 
revised  as  follows: 

92.915    Grant  Of  appNcatioa 

(a)  The  Commission  will  grant  an 
application  for  type  approval,  type 
acceptance,  certification  or  notification 
if  it  finds  from  an  examination  of  the 
application  and  supporting  data,  or 
other  matter  which  it  may  officially 
notice,  that: 

(c)  Neither  type  approval,  type 
acceptance,  certification  or  notification 
shall  attach  to  any  equipment  nor  shall 
any  equipment  authorization  be  deemed 
effective,  until  the  application  has  been 
granted. 

6.  Section  2.931  is  revised,  as  follows: 

1 2.931  RaaponaibUtty  of  Iha  grantaa. 

In  accepting  a  grant  of  an  equipment 
authorization  the  grantee  warrants  that 
each  unit  of  equipment  marketed  under 
such  grant  and  bearing  the  identification 
specified  in  the  grant  will  conform  to  the 
unit  that  was  measured  and  that  the 
data  (design  and  rated  operational 
characteristics)  determined  by  the 
grantee  for  notification,  filed  with  the 
application  for  type  acceptance  or 
certification,  or  meiasured  by  the 
Commission  is  the  case  of  type 
approved  equipment,  continues  to  be 
representative  of  the  equipment  being 
produced  under  such  grant  within  the 
variation  that  can  be  expected  due  to 
quantity  production  and  testing  on  a 
statistical  basis. 

7.  Paragraph  (a)  of  9  2.932  is  revised 
and  a  new  paragraph  (e)  is  added,  as 
follows: 

92.932  ModMoabon  of  aquipmant 

(a)  A  new  application  for  an 
equipment  authorization  shall  be  filed 


whenever  there  is  a  change  in  the 
design,  circuitry  or  construction  of  an 
equipment  or  device  for  which  an 
equipment  authorization  has  been 
issued,  except  as  provided  in 
paragraphs  (b),  (c),  (d)  and  (e)  of  thia 
section. 


(e)  Permissive  changes  may  be  made 
in  equipment  subject  to  notificaticm 
pursuant  to  9  2.977. 

8.  A  new  paragraph  (b)(8)  is  added  to 
9  2.933  and  paragraph  (c)  is  revised  as 
follows: 

92.933    Change  In  Mantiflcaaon  of 
aquipmant 


(b)** 


(8)  In  the  case  of  equipment  subject  to 
notification,  only  the  information 
required  by  99  2.971  and  2.975  shall  be 
filed. 

(c)  If  the  change  in  identification  also 
involves  a  change  in  design  or  circuitry 
which  falls  outside  the  purview  of  a 
permissive  change  described  in  99  2.977, 
2.1001  or  2.1043,  a  complete  application 
shall  be  filed  pursuant  to  9  2.909. 

9.  A  new  paragraph  (a)(3)  it  added  to 
9  2.938  to  read  as  follows: 

92.938    Ratanlion  of  raoorda. 

(a)  *  *  * 

*  •        •  -     •        • 

(3)  For  equipment  covered  under  the 
notification  procedure,  a  record  of  the 
test  results  that  demonstrate  compliance 
with  the  appropriate  regulations. 

•  *        •        •        * 

10.  Paragraph  (a)  of  9  2.941  is  revised 
as  follows: 

92.941    AvaMaMWy  of  InfonwatkMi  ratabng 
togrants. 

(a)  Grants  of  equipment  authorization, 
other  than  receiver  certifications  and 
equipment  authorized  for  use  under 
Parts  15  or  18  of  this  chapter,  will  be 
publicly  aimounced  in  a  timely  manner 
by  the  Commission.  Information  about  a 
receiver  certification  or  about  the 
authorization  of  a  specific  model  of 
equipment  under  Parts  15  or  18  of  this 
chapter  may  be  obtained  by  contacting 
the  Commission's  Office  of  Science  and 
Technology. 

11.  Paragraph  (a)  of  9  2.943  is  revised 
as  follows: 

92.943    Submiaaionofaquipnftantfor 
taatlng. 

(a)  The  Commission  may  require  an 
applicant  for  type  acceptance, 
certification  or  notification  to  submit 
one  or  more  sample  units  for 
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measureraeut  at  the  CommiMion's 

labontary. 

•        •        •        *        • 

12.  A  new  undecignated  headtng  is 
added  aftar  i  2.909  and  new  §f  2^71- 
2.979  are  addad  to  read  as  foUowa: 

NotiAcaliaa 


Sec. 

2.971 

2.973 

2.975 

2.977 

2.979 


CroM  reference. 
Llmitationg  on  notification. 
Application  for  notification. 
CliMtgM  ki  notifled  eqvipinent 
iafannatkn  raqvind  an  identificattaa 
[abel  for  notified  equipment. 
Authority:  Sees.  4,  303,  48  Stat.,  as 
amended,  108C  1082  (47  U.S.C  154,  308J. 

Notificatian 

§  2.971    Croaa  rafefenc*. 

The  general  provisions  of  this  subpart 
8  2.901,  et  seq.,  shall  apply  to 
appUcatloas  for  and  graxits  of 
notification. 


92J7S    LiMlMtoipon 

Notification  is  a  grant  of  equipment 
authorization  issued  by  the  Commission 
that  signifies  that  the  applicant  has 
determined  that  the  equipment  has  been 
shown  to  be  cable  of  compliance  with 
the  applicable  technical  standards  in  the 
Commission's  rules  if  no  unauthorized 
change  is  made  in  the  equipment  and  if 
the  equipment  is  properly  maintained 
and  operated.  Compliance  with  these 
standards  shall  not  be  construed  to  be  a 
finding  by  the  appHcant  with  respect  to 
matters  not  encompassed  by  the 
Commission's  rules. 

1 2.975    AppHcstton  for  notiflcatkm. 

(a)  Subeeqaent  to  the  determinatioD 

by  the  applicant  that  the  equipment 
complies  with  the  applicable  standards, 
the  applicant,  who  shall  retain  the 
responsibility  for  ensuring  that  the 
equipment  continues  to  comply  widi 
such  standards,  shall  file  a  request  for 
the  issuance  of  an  eq\iipment 
authorization  on  FCC  Form  731  for  each 
FCC  Identifier  with  aQ  questions 
answered.  Where  a  form  item  is  not 
applicable,  it  shall  be  stated.  The 
application  shall  be  filed  in  the  name  of 
the  party  to  whom  the  grantee  code  is 
assigned  (see  S  2.920  concerning  the 
assignment  of  identifier  codes).  The 
following  information  shall  be  included 
in- the  filing,  either  in  answer  to  the 
questkmt  on  the  form  or  as  attachments 
thereto: 

(1)  Nanta  of  the  applicant  indicating 
whether  th^^  applicant  is  the 
manufacturer  of  the  equipment,  a  vendor 
other  than  the  manufacturer,  a  licensee 
or  a  pcoapectiTa  licensee.  V\nier8  the 
apiriicant  Is  aot  the  manufacturer  of  the 


equipmeat.  the  name  of  the 
manufacturer  ahall  be  staled: 

(2)  Identification  of  the  equipmeot  for 
which  notification  is  sought; 

(3)  A  technical  description  of  the 
equipment  sufficiently  complete  to 
develop  all  of  the  factors  concerning 
cowptianfiw  with  the  technical  standards 
of  the  appUcaUe  rale  part(8).  The 
deschptiiMi  shall  indiule  the  foliowiag 
items: 

(i)  Type  or  types  of  eniaeion  (if 
applicable); 

(il)  Frequency  range; 

(iii)  Rated  fireqvency  tolerance  (if 
applicable);  and 

(iv)  Rated  radio  frequency  power 
output  if  applicable  (if  variable,  give  the 
range); 

(4)  A  statement  concerning  the 
intended  use  of  du  device  including 
both  the  type  of  use  for  which  the  device 
has  been  designed  and  the  part(8)  or 
subpart(8)  of  ^  mles  governing  the 
device; 

(5)  The  FCC  Ideikifier  for  the  device 
and  a  photograph  or  drawing  of  the 
equipment  identification  plate  or  label 
showing  the  information  to  be  placed 
thereon  in  accordance  with  S  2.925; 

(6)  If  required  under  the  specific  rule 
section(8)  under  which  the  equipment  is 
to  be  operated,  photographs  of  the 
equipment  of  sufficient  clarity  to  reveal 
its  external  appearance  and  size,  both 
front  and  back;  and 

(7)  A  signed  statement  attesting  to  the 
foUoiving  or  its  equivaleht 

This  aquipnent  hat  been  te»ted  in 
accordance  with  the  requirements  coatalnad 
IB  the  appropriate  Commfamion  regulations. 
To  the  best  of  my  knowledge,  these  tests 
were  perfonned  using  measurement 
procedures  coosistent  with  industry  or 
Commission  standards  and  demonstrate  that 
the  equipment  complies  with  the  appropriate 
standards.  Bach  unit  mamifactured.  Imported 
or  marketed,  as  defined  in  the  Commission's 
regulations,  will  conform  to  the  sampiefs) 
tested  mUMii  the  vviatioas  that  can  Im 
expected  dua  to  quantity  production  and 
testing  OB  a  statistical  basis. 

(b)  The  statement  required  in 
paragraph  (a](7)  of  this  section  shall  be 
signed  in  a  manner  consistent  with 

9  2.909(c]. 

(c)  Upon  the  satisfactory  completion 
of  the  necessary  testing  to  determine 
that  the  applicable  standards  are  met 
the  submission  of  the  material  reqiured 
in  paragraph  (a)  of  this  section  and  the 
issuance  by  this  Commission  of  a  grant 
of  eqidpment  authorization,  marketing, 
as  defined  in  S  2.803,  is  permitted. 

(d)  The  authorization  of  the  equipment 
through  tia»  notifieetien  procedure  ntay 
be  revoked  by  this  Commission  in  a 
manner  consistfint  with  9  2.^39. 


9  2.977    Ctiangse  hi  notified  equipment 

(a)  Under  the  notification  procedure, 
the  grantee  warrants  that  each  unit  of 
equipment  marketed  will  conform  to  the 
unit(8)  tested  and  found  acceptable  by 
the  grantee  and  that  data  on  file  with 
the  grantee,  as  required  in  9  2.938. 
continues  to  be  representative  of  the 
equipment  being  produced  under  such 
notification  within  the  variation  that  can 
be  expected  due  to  quantity  production 
and  testing  on  a  statistical  basis. 

(b)  Permissive  changes  in  the  design 
of  equipment  subject  to  notification  can 
be  performed  only  under  the  conditions 
detailed  in  99  2.1001(a]  and  2.1001(b)(1). 

S2.979 

KienuiicaHon 

Bach  equipment  for  which  a 
notification  application  is  filed  shaM 
bear  an  identification  plate  or  label 
pursuant  to  91  2>92S  and  2.92a  The  FCC 
Identifier  for  sach  equipment  wiU  be 
vaUdated  by  the  grant  of  notification 
issaed  by  the  Commission. 

|FR  Doc  tt-txns  FUad  S-U-B2:  M»  aa4 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WIMHfa  Servic*  , 

SOCFRPartM 


Importation  or  SMpnwnt  of  ln|urious 
WNdlita;  Raccoon  Dog 

AOCNCV:  Ptsh  and  Wildlife  Service, 
Interior. 

ACTKM:  Proposed  rule. 


;  TTie  Service  proposes  to 
amend  50  CFR  Part  16 — Injurious 
Wildlife,  Subpart  B— Importation  or 
Shipment  of  Inforious  Wildlife,  by 
adding  the  raccoon  dog  [ffyctereutes 
procyonoides),  a  nonindigenons 
predatory  mammal  of  the  Family 
Canidae,  to  the  list  of  injuriotu 
mammals.  The  best  available        ~ 
information  indicates  that  this  action  is 
necesssary  to  protect  existing  fish  cmd 
wildlife  resources  from  potential 
adverse  effects  which  may  result  from 
purposeful  or  accidential  introduction 
and  subsequent  establishment  of  the 
raccoon  dog  into  existing  ecosystems  of 
the  United  States. 

DATES:  Public  comments  must  be 
submitted  on  or  before  |uly  6, 1982  to  be 
assured  consideration. 


:  Written  comments  may  be 
mailed  or  delivered  in  person  to:  Chiet 
Division  of  Wildlife  Management  Mail 
Code  355,  U.S.  Fish  and  Wildlife  Service, 
1717  H  Street  NW,  Room  612. 
Washington.  D.C  aQ24a  Comments  and 
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materials  received  in  response  to  this 
proposal  will  be  available  for  public 
inspection  at  the  above  address  during 
normal  working  hours  of  7:45  a.m.  to  4:15 
p.m. 

FOR  FUNTHER  INFORMATION  CONTACT: 

Mr.  James  F.  Gillett,  Chief.  Division  of 
Wildlife  Management,  202-632-7463. 
8UPPLCMENTARY  INFORMATION: 

Background 

On  December  1, 1981.  the  Service 
announced  in  the  Federal  Register  (46 
FR  58348)  its  intention  to  review 
available  information  on  the  raccoon 
dog  [Nyctereutus  procyonoides)  for 
possible  addition  to  the  list  of  injurious 
wildlife  within  50  CFR  Part  16  as  the 
means  to  prohibit  importation  of  hve 
animals.  The  notice  soUcited  biological, 
economic,  or  other  information 
concerning  the  raccoon  dog  to  aid  in 
determining  if  a  proposed  rule  was 
warranted.  The  45  day  comment  period 
ended  on  January  15, 1982.  Copies  of  the 
notice  were  sent  to  all  State 
clearinghouses  and  approximately  60 
individuals,  organizations,  and  Federal 
agencies  which  were  considered  to  have 
knowledge  of  raccoon  dogs  or  a  vested 
interest  in  the  outcome  of  Uie  Service's 
review  process.  The  mailing  induded 
zoos  currently  maintaining  raccoon 
dogs,  fur  industry  associations, 
professional  wildlife  management 
associations,  universities,  ^e  U.S. 
Department  of  Health  and  Human 
Services,  and  agencies  within  the  U.S. 
Department  of  Agriculture  and  the  U.S. 
Department  of  the  Interior.  Written 
comments  were  received  from  thirteen 
respondents  as  follows: 
Government  (State) — 3 
Government  (Foreign)— 1 
Universities — 3 

Animal  welfare  organizations — 1 
Zoos  and  aquariums — 2 
Professional  wildlife  societies — 3 

Ten  respondents  recognized  the 
potential  for  harm  to  native  fauna 
resulting  firom  raccoon  dog  introductions 
and  expressed  support  for  listing  the 
species  as  an  injurious  mammal. 

Of  the  three  other  respondents,  one 
recognized  that  the  release  of  large 
numbers  of  raccoon  dogs  would 
probably  lead  to  "*  *  *  the 
estabUshment  of  a  population  on  this 
continent  as  it  did  in  Europe,"  but  felt  it 
unncessary  to  list  raccoon  dogs  as 
injurious  unless  a  very  serious  concern 
existed  that  substantial  numbers  of  the 
species  would  be  released  into  the 
environment.  Another  respondent 
opposed  listing  the  raccoon  dog  as  an 
injurious  species  unless  the  Service 
conclusively  demonstrated  "  •  •  *  that 
the  species  was  posing  a  threat  to  the 


ecosystems  of  the  United  States."  The 
last  respondent  stated  that  Usting  the 
species  was  not  in  conflict  with  their 
agency  plans,  goals  and  objectives. 

Service  involvement  with  the  raccoon 
dog  occurred  as  the  result  of  an 
exchange  of  letters  in  September  1981 
between  the  Assistant  Secretary  for  Fish 
and  Wildhfe  and  Parks  of  the 
Department  of  the  Interior  and  the 
Canadian  Ministry  of  the  Environment 
The  letters  constituted  a  cooperative 
arrangement  requiring  both 
Governments  "  *  *  *  to  use  their  best 
efforts  under  existing    *  *  *  legal 
authority  to  effect  prohibition  of  the 
importation  of  raccoon  dogs  into 
the  *  *  •"  respective  countries. 

Raccoon  dogs  are  indigenous  to 
eastern  Asia  including  Japan.  Korea, 
parts  of  the  eastern  Soviet  Union. 
Mongolia,  mainland  China,  and  northern 
Indochina.  From  1929  to  1955  nearly 
9,000  raccoon  dogs  were  introduced  into 
the  western  and  central  Soviet  Union 
and  Siberia  in  efforts  to  estabhsh  the 
species  for  fur  harvest  purposes.  The 
introductions  in  the  western  region  of 
the  Soviet  Union  proved  successful,  and 
from  these  areas  the  species  has 
migrated  steadily  northward  and 
westward  and  now  is  reported  to  be 
established  in  Finland,  Sweden, 
Romania,  Hungary,  Czechoslovakia, 
Poland,  and  East  and  West  Germany. 
They  have  also  been  observed  in 
Austria,  Bulgaria,  and  Greece. 

The  species  appears  capable  of 
adapting  to  a  wide  range  of  vegetational 
and  climatic  conditions.  Hey  are  the 
only  canids  known  to  hibernate  during 
extreme  winter  weather,  and  they 
readily  inhabit  areas  occupied  by 
humans.  Studies  have  shown  them  to  be 
highly  omniverous  with  their  diet 
including  small  manunals,  birds  and  bird 
eggs,  amphibians,  reptiles,  fish,  insects, 
mollusks,  carrion,  human  garbage  and 
vegetable  matter  including  fruits, 
berries,  and  grains.  They  are  known  to 
prey  on,  and  have  been  identified  as 
important  enemies  of,  waterfowl  and 
upland  game  birds,  including  eggs, 
nestlings,  and  brooding  adults.  They  are 
also  known  to  be  predators  of  muskrats 
[Ondatra  zibethica),  weasels  (Mustela 
spp.),  and  other  small  furbearing 
mammals,  and,  in  the  absence  of  control 
efforts,  may  adversely  effect  populations 
of  these  species.  In  terms  of  interspecific 
competition,  raccoon  dogs  are  known  to 
utilize  muskrats  den  sites.  Available 
biological  evidence  suggests  that  the 
species  would  compete  for  den  sites  and 
prey  animals  with  native  predators  such 
as  red  and  gray  fox  ( Vulpea  fulva  and 
Urocyon  cinereoargenteus)  and 
raccoons  [Pmcyon  lotor).  A  number  of 
parasites  and  diseases  are  known  to 


infect  die  species,  which  also  presents  a 
threat  to  the  health  of  native  wildlife 
and  perhaps  humans  if  they  were 
introduced  into  the  U.S. 

During  1979.  three  pairs  of  raccoon 
dogs  were  imported  to  a  mink  ranch  in 
Wisconsin  Rapids,  Wisconsin.  Six 
additional  animals  were  imported  to  a 
mink  ranch  in  Freeport.  Illinois. 
Available  information  indicates  that 
these  animals  have  increased  throu^ 
breeding  to  35  (13  in  Wisconsin  and  22 
in  Illinois].  No  other  raccoon  dogs  are 
known  to  exist  on  fur  farms  in  the 
United  States,  and  none  are  believed  to 
exist  in  the  wild. 

DescrqitioD  of  the  Proposed  Role 

Hie  regulations  contained  in  50  CFR 
Part  16  implement  the  Lacey  Act  (18 
U.S.C.  42],  as  amended.  Under  the  terms 
of  the  Lacey  Act  the  Secretary  of  the 
Interior  is  authorized  to  prescribe  by 
regulation  those  nonindigenous  wild 
mammals  which  are  deemed  to  be 
injurious  or  potentially  injurious  to  the 
health  and  welfare  of  human  beings,  to 
the  interest  of  forestry,  agriculture,  and 
horticulture,  or  to  the  welfare  and 
survival  of  the  wildlife  or  wildlife 
resources  of  the  United  States.  If  it  is 
determined  that  the  raccoon  dog  is 
injurious  or  potentially  injurious,  then, 
as  with  all  injurious  wildlife,  its 
acquisition,  importation  into,  or 
transportation  between  the  continental 
United  States,  the  District  of  Columbia, 
Hawaii,  the  Commonwealth  of  Puerto 
Rico,  or  any  territory  or  possession  of 
the  United  States  by  any  means 
whatsoever  is  prohibited  except  by 
permit  for  zoological,  educational, 
medical,  or  scientific  purposes,  or  by 
Federal  agencies  without  a  permit  solely 
for  their  own  use,  upon  filing  a  written 
declaration  with  the  district  Director  of 
Customs  at  the  port  of  entry.  In  addition, 
no  live  raccoon  dogs  acquired  under 
permit  or  progeny  thereof  may  be  sold, 
donated,  traded,  loaned,  or  transferred 
to  any  other  person  unless  such  person 
has  a  permit  issued  by  the  Director  of 
the  Service. 

The  need  for  the  rule  is  based  on 
currently  available  biological  evidence 
which  suggests  that  importation  and 
introduction  of  the  raccoon  dog  into  the 
natural  ecosystems  of  the  United  States 
or  any  territory  or  possession  of  the 
United  States  would  pose  a  threat  to 
migratory  waterfowl,  upland  game  birds, 
and  other  native  wildlife  species  due  to 
predation,  interspecific  competition  for 
food  and  den  sites,  and  introduction  of 
exotic  diseases  or  parasites.  Adverse 
impacts  from  raccoon  dog  introductions 
would  transcend  State  lines  and  become 
regional  or  national  in  scope. 
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The  extent  to  which  raccoon  dogs,  if 
introduced,  couid  or  would  supplant 
native  wiidiife  is  not  known.  I4owever, 
the  Service  has  determined  that 
importation  and  subsequent  release  of 
raccoon  dogs  into  the  natural 
ecosystems  of  the  United  States, 
whether  accidental  or  intentional,  would . 
be  injurious  or  potentially  injurious  to 
the  welfare  and  siurvival  of  some  species 
of  native  wildlife.  Addition  of  the 
raccoon  dog  to  the  Ust  of  injurious 
mammals  in  50  CFR  Part  16  is  the  only 
means  that  has  been  identified  which 
provides  long-term  protection  to  native 
wildlife  from  raccoon  dog  competition  or 
predation  resulting  from  Introductions  of 
this  species. 

An  assessment  of  the  environmental 
effects  of  this  proposed  rule  has  been 
prepared  and  a  determination  has  been 
made  that  such  proposal  is  not  a  major 
Federal  action  under  the  National 
Environmental  Policy  Act  It  has  also 
been  determined  that  this  proposal  is 
not  a  major  rule  under  Executive  Order 
12291.  In  addition,  the  best  available 
information  indicates  that  a  total  of  35 
raccoon  dogs  exist  on  two  fur  farms  in 
the  U.S.  Based  on  an  average  pelt  price 
of  $80JX),  the  total  value  of  these 
animals  in  the  hir  market  should  not 
exceed  $2300.  Adverse  effects  on  small 


entities  as  a  resalt  of  the  rrile  would  be 
minimal  and  restricted  to  two  fur  farm 
operations.  Pelts  produced  at  these 
locations  could  be  transported  in 
interstate  commerce  within  the 
conterminous  U.S.  excluding  the  District 
of  Columbia  without  restrictions. 
Consequently,  it  has  has  been 
determined  that  the  proposed  rule  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibihty  Act 

The  Environmental  Assessment  and 
the  E)eterminaUon  of  Effects  of  Rule  are 
available  for  public  inspection,  as  are  all 
supporting  documents,  during  regular 
business  hours  at  the  Service's  Division 
of  Wildlife  Management  Room  512, 1717 
H  Street  NW..  Washington,  D.C 

List  of  Subjects  in  50  CFR  Part  16 

Imports,  Transportation,  Wildlife, 
Animal  diseases.  Freight 

PART  16— INJURIOUS  W1LDUFE 

In  consideration  of  the  foregoing,  and 
under  authority  of  the  Lacey  Act  18 
U.S.C.  42,  it  is  proposed  to  amend  50 
CFR  Part  1ft— Injurious  Wildlife,  Subpart 
B — Importation  or  Shipment  of  Injurious 
Wildlife,  S  1611  paragraph  (a) — 
Importation  of  live  wild  mammals,  to 
read  as  foUowt; 


§16.11'  Importation  of  live  wild  mammals. 

(a)  The  importation,  transportation,  or 
acquisition  is  prohibited  of  live 
specimens  of  (1)  Any  species  of  so- 
called  "flying  fox"  or  fruit  bat  of  the 
genus  Pteropus;  (2)  any  species  of 
mongoose  or  meerkat  of  the  genera 
Atilax,  Cynictis,  Helogale,  Herpes tes, 
Ichneuwia.  Mungos,  and  Suricata;  (3) 
any  species  of  European  rabbit  of  the 
genus  Oryctolagus;  (4)  any  species  of 
Indian  wild  dog.  red  dog,  or  dhole  of  the 
genus  Cuon;  (5)  any  species  of 
multimammate  rat  or  mouse  of  the  genus 
Mastomys;  and  (6)  any  raccoon  dog, 
Nyctereutes  procyonoides:  provided. 
That  the  Director  shall  issue  permits 
authorizing  the  importation, 
transportation,  and  possession  of  such 
mammals  under  the  terms  and 
conditions  set  forth  in  §  16.22. 

The  principal  author  of  this  proposed  rule 
is  Jeffrey  L  Horwalh.  Wildlife  biologist 
Division  of  Wildlife  Management  U.S.  Fish 
and  Wildlife  Service. 

Dated:  May  13, 19flS. 
).  Craig  Potter. 

Acting  Assistant  Secretary  for  Pi's h  and 
Wildlife  and  Parks. 
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PropoMd  Young  VoiuntMrs  in 

ACTION  (YVA)  QuideilnM 

aoency:  action. 

ACTION:  Notice  of  proposed  Young 

Volunteers  in  ACTION  (YVA) 

GuidelineSk 

SUMMARY:  The  following  propo«ed 

Notice  sets  out  the  guidelines  under 
which  the  Young  Volunteers  in  ACTION 
(YVA)  program  will  operate  in  the 
future.  The  Guidelines  are  divided  into 
nine  sections  which  deal  with  the 
overall  program  philosophy, 
responsibilities  of  the  YVA  sponsor, 
staff,  advisory  council,  volunteers,  and 
volunteer  stations.  It  also  includes  basic 
data  on  administration  of  a  YVA 
project. 

DATE  Written  comments  should  be 
submitted  no  later  than  June  21, 1982,  to 
Barbara  P.  Wyatt.  Director  of  YVA, 
ACTION,  806  Connecticut  Avenue.  NW., 
Washington,  DC.  20525. 
FOR  FUimiER  INFORMATION  CONTACT! 
Barbara  P.  Wyatt,  Director  of  YVA. 
ACTION,  806  Connecticut  Avenue,  NW.. 
Washington.  DC.  800-424-8580: 
extension  229;  or  202-254-8458. 
SUPPUEMENTARY  INFORMATION:  YVA  is  a 
program  of  limited  term  and  scope 
designed  to  mobilize  the  efforts  of  youtli. 
ages  14-22,  in  a  focuse^.  effective  way 
in  serving  the  needs  of  their  commimity 
by  volunteering  to  work  on  a  part-time, 
non-stipended  basis. 

Section  420  of  the  Domestic  Volunteer 
Service  Act  of  1973  (42  U.S.C.  5060)  was 
amended  In  1979  to  define  the  term 
regulation  and  to  detail  the  procedures 
to  be  followed  in  prescribing 
regulations.  Throtigh  its  broad  deflnition 
of  a  regulation,  the  section  requires  that 
"any  rule,  regulation,  guidelines, 
Interpretation,  order,  or  requirement  of 
general  appbcability"  issued  by  the 
Director  of  ACTION  miut  be  published 
wiA  a  30  day  nn—uiil  pariod  except  Im 
rrirtain  lliiillail  i  in— lim  m  Tiiiiaa 
Guid^kiaa,-«ldMc«h  aoft  nguUtiana 


under  the  Administrative  Procedure  Act 
(5  U.S.C.  551  el  seq.),  may,  in  whole  or  in 
part,  be  required  by  our  Act  to  be 
published  in  proposed  form  for 
comments. 

ACTION  has  determined  that  the 
YVA  Guidelines  are  not  major  rules  as 
defined  in  E.0. 12291.  This 
determination  is  based  on  the  proposed 
grants'  size  and  purpose,  neither  of 
which  will  result  in  the  economic  impact 
of  a  major  rule. 

L  Introduction 

1.  Purpose  and  Objecthre. 

2.  Legislative  Authority. 

3.  Definition  of  Terms. 

4.  Grant  Applicatioa  Procedures. 

5.  Factors  for  Selection. 

6.  Review  Process. 

7.  Refunding  of  Grants. 

n.  Tlie  YVA  SpoiiMr 

1.  Sponsor  Eligibility. 

2.  Sponsor  Characteristics. 

3.  Sponsor  RespcMisibility. 

4.  ^>ecial  Umitatioos  on  YVA  Sponsors. 

m.  YVA  Prolact  Adviaofy  Coindl 

1.  Roles  and  Functions. 

2.  Composition. 

IV.  YVA  Project  Staff 

1.  Relatioaship  to  Sponsoring  Organizatioo. 

2.  Roles  and  Responsibilities. 

3.  Relationship  to  ACTION  Staff. 

V.  YVA  Vokintem 

1.  Eligibility. 

2.  Recruitment  and  Selection  of  YVA 
Volunteers. 

3.  Orientation  and  Training  of  YVA 
Volunteers. 

4.  Advantages  of  Volunteer  Service. 

5.  Termination  and  Separatioa  of  Votunteer 
Service. 

6.  Procedures  for  Appealing  Tenninatiaa 
and  Separation  of  Volunteer  Service. 

7.  Parental  Consent 

VLVohmtaerStatioiis 

1.  Roles  and  ResponsibiUtles. 

2.  Votantesr  Assignments. 

3.  OrienUtion  of  Volunteer  Statioa 
Supervisors.  ' 

4.  Memorandum  of  Understanding. 

Vn.  Ptotad  Managamsm 

1.  Local  Support  and  Contributioas. 
Z.  Reporting  Requirements. 

3.  Insurance. 

4.  Traaspoctatioo. 

Vm.  CommuBity  Ralatioiis 

1.  Public  Awareoass. 

2.  Volunteer  Reoopiitioa. 

~  'HnJli 
a.  Insurance  Coverages. 


b.  Memorandom  of  Understanding. 

I.  Introduction 

These  Guidelines  have  been 
developed  for  the  use  of  Young 
Volunteers  in  ACTION  Pro^^m  (YVA) 
project  sponsors,  project  staff.  Advisory 
Council  members  and  ACTION  staff.  It 
contains  material  for  the  management 
and  operatidi  of  YVA  projects.  (For 
definitive  gAdance  on  fiscal  matters 
consult  ACTION  Handbook  2650.2, 
Grant  Management  Handbook  for 
Grantees.) 

1.  Purpoae  and  Objective 

To  involve  youth:  In  serving  the  needs 
of  their  conminnity:  in  efforts  to 
eliminate  poverty  and  poverty-related 
problems;  in  developing  a  sense  of  civic 
pride;  in  providing  opportunities  for 
career  exploration;  in  encouraging  youth 
to  assist  others,  thereby  creating  a  sense 
of  selfworth  and  pride  in  being  a  young 
American;  and  in  learning  tfaroogh 
community  service. 

To  mobilize  the  efforts  of  full  or  part- 
time  students,  ages  14-22,  in  a  focuised. 
effective  way  to  respond  to  community 
needs  by  volunteering  to  work  on  a  part- 
time,  noostipended  basis. 

Z  Legialative  Authority 

The  Yotmg  Volunteers  in  ACTION 
Program  (YVA)  will  operate  under  Title 
I,  Part  B  of  the  Domestic  Volimteer 
Service  Act  of  1973,  as  amended  (Pub.  L 
93-113).  Its  purpose  is  to  provide  for  a 
program  of  part-time  or  short-term 
service-learning  to  meet  general 
community  needs  and  to  strengthen  and 
supplement  efforts  to  eliminate  poverty 
and  poverty-related  problems. 

3.  Definition  of  Terms 

Act  is  the  Domestic  Volunteer  Service 
Act  of  1973,  as  amended  (Pub.  L  83-113). 

Advisory  Council  is  a  group  of 
persons  fbrmally  organized  by  the 
project  spoDsor  for  the  purpose  of 
advising  and  supporting  the  sponsor  in 
operating  the  project  effectively. 

Agency  is  the  Federal  ACTION 
agency. 

Budget  Period  is  the  time  interval  for 
which  the  project  grant  is  awarded, 
usually  one  year. 

Director  is  the  ACTION  headquarters 
YVADIraclar. 

GuideHam  is  the  Young  Volunteers  In 
ACTION  Propam  Operations 
Guidelinea. 
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In-Kind  Contribution  refers  to 
budgeted  amounts  which  represent  the 
value  of  non-cash  contributions  that 
shall  be  provided  to  the  project.  They 
represent  values  of  real  property, 
equipment,  goods,  maintenance  and 
services  that  directly  benefit  the  project. 
They  are  specifically  identifiable  and 
allowable. 

Local  Share  refers  to  contributions  to 
the  budget  from  non-federal  resources  in 
cash  or  allowable  in-kind  contributions 
or  a  combination  of  both. 

Memorandum  of  Understanding  {M/ 
UJisa  statement  prepared  and  signed 
by  the  administrator  of  a  volunteer 
station  and  the  Young  Volunteers  in 
ACTION  project  sponsor  which 
identifies  working  relationships  and 
mutual  responsibilities. 

Project  is  the  locally  planned  and 
implemented  YVA  Program  as  agreed 
upon  between  ACTION  and  the  sponsor. 

Service  Area  is  a  geographically 
defined  area  in  which  YVA  Volunteers 
are  recruited,  enrolled,  and  placed  on 
assignments. 

Sponsor  is  a  public  agency  or  private 
nonprofit  organization  which  is 
responsible  for  the  operation  of  the  local 
YVA  Program. 

Volunteer  Station  is  a  public  agency 
or  private  non-profit  organization  that 
accepts  the  responsibility  for 
assignment  and  supervision  of  the 
volunteers  under  a  M/U  with  the 
sponsor. 

YVA  refers  to  the  Young  Volunteers  In 
ACTION  Program,  which  includes  full  or 
parttime  students  ages  14-22  who  are 
enrolled  as  full  or  part-time  students  in 
secondary,  secondary  vocational,  or 
post  secondary  schools. 

4.  Grant  Application  Procedures 

Grants  will  be  awarded  for  a  one  year 
period  with  a  renewal  option  for  the 
second  year  based  on  factors  for 
selection  (1.5.  below);  comphance  with 
YVA  guidelines  and  grantee 
performance  during  the  first  year, 
particularly  in  the  number  of  volunteer 
hours  generated:  and  any  other  factors 
which  may  be  relevant  or  appropriate  to 
the  Director's  exercise  of  discretion  in 
the  allocation  of  YVA  resources  among 
competing  uses.  YVA  funding  will  not 
exceed  two  years. 

All  YVA  grant  applications  must 
consist  of: 

a.  ACTION  Project  Narrative  which 
include  a  Project  Work  Plan,  specifying 
projected  number  of  volunteer  hours  by 
quarter  and  a  minimum  of  10  volunteer 
work  stations. 

b.  Application  for  Federal  Assistance. 

c.  CPA  certification  of  acooimting 
capability. 

d.  Articles  of  Incorporation. 


e.  Proof  of  non-profit  status,  which 
may  be  made  through  an  IRS 
certification. 

f.  Resume  of  proposed  project  director 
candicate(s),  if  available. 

g.  List  of  governing  board  members 
and  their  relationship  to  the  community. 

5.  Factors  For  Selection 

Grant  applicants  will  be  reviewed  for 
selection  according  to  the  following 
factors: 

a.  For  their  repHcability  in  other 
situations  without  the  need  for  federal 
funding. 

b.  Compliance  with  ACTION  and 
YVA  Guidelines,  regulations  and 
legislation: 

c.  Project  demonstrates  a  program 
design  which  allows  maximum 
volunteer  opportunities  for  youth  to 
address  community  needs,  especially 
those  that  are  poverty  related. 

d.  Project  identifies  development  of 
volunteer  service  assignments  which 
will  generate  a  minimum  of  13,000  hours 
of  volunteer  service  during  a  12  month 
period  and  provide  for  growth  and 
learning  opportunities  for  youth. 

e.  Proposal  reflects  a  commitment 
from  cooperating  local  agencies  and 
organizations,  including  educational 
institutions,  where  such  could  be 
expected  to  contribute  to  the  value  or 
success  of  the  project 

i.  Proposal  identifies  adequate 
financial  in-kind  and  public  relations 
support  from  the  community  which  will 
enhance  the  project  and  allow  for 
contribution  after  federal  funding 
ceases. 

g.  Proposal  must  contain  a  realistic 
work  plan  for  project  completion  with 
measureable  goals  and  objectives,  and  a 
feasable  method  for  achievement. 

h.  Proposal  must  contain  a  feasible 
plan  for  volunteer  recruitment  from  all 
segments  of  the  community  and 
appropriate  events  for  recognition. 
'  i.  Applicant  organization  has  a 
governing  body  or  agency  board  and 
staff  which  understands  and  endorses 
the  nature  and  purpose  of  the  project 
and  capability  to  implement  the 
program. 

j.  Applicants  must  be  able  to 
demonstrate  sufficient  administrative 
and  fiscal  expertise  to  manage  the  YVA 
grant  as  well  as  the  capability  of 
providing  adequate  orientation,  training 
and  supervision  to  the  work  stations 
and  volunteers. 

k.  The  proposal  must  contain  a 
realistic  and  adequately  justified  budget. 

1.  The  sponsor  must  demonstrate  that 
it  has  those  characteristics  set  forth  at 
n.2. 


ft  Review  Process 

Acceptable  applications  will  be 
reviewed  based  upon  the  following 
process.  Grant  budget  size  will  be  based 
upon  the  availability  of  funds  and 
ACTION'S  objective  to  achieve 
equitable  geographic  program  resource 
distribution. 

a.  Applications  are  submitted  through 
the  appropriate  ACTION  State  Office 
which  will  review,  and  assess  for 
compliance  with  YVA  GuidelineSv' 
regulations,  ACTION  laws  and 
established  factors  for  selection.  All 
applications  then  will  be  submitted  by 
the  State  Office  to  the  Regional  Office. 

b.  Regional  Offices  will  similarly 
review  and  assess  applications  for 
compliance  before  submission  to  the 
YVA  Director  in  Washington,  D.C.,  who 
shall  make  the  final  decision. 

c.  The  grant  award  will  be  made  by 
the  Regional  Grants  and  Contracts 
Officer  based  upon  notification  from  the 
Director  of  those  projects  selected  for 
funding. 

7.  Refunding  of  Grants 

Applications  for  renewal  of  grant 
awards  wnll  be  processed  using  the 
factors  identified  in  selecting  initial 
grants  as  well  as  the  grantee's 
compliance  with  YVA  guidelines  and 
grantee  performance  during  the  first 
year,  particularly  in  the  number  of 
volunteer  hours  generated;  and  any 
other  factors  which  may  be  relevant  or 
appropriate  to  the  Director's  exercise  of 
discretion  in  the  allocation  of  YVA 
resources  among  competing  uses.  YVA 
funding  Mrill  not  exceed  two  years.  Final 
determination  for  renewal  will  be  by  the 
YVA  Director,  upon  such 
recommendations  as  the  State  and 
Regional  offices  may  make. 

n.  The  YVA  Sponsor 

1.  Sponsor  Eligibility 

ACTION  will  award  YVA  grants  to 
Federal,  State,  or  local  agencies,  and  to 
private,  non-profit  organizations  or 
foundations  in  the  United  States  which 
have  the  authority  to  accept  and  the 
capability  to  administer  such  grants. 
Any  eligible  organization  may  file  an 
application  for  a  grant.  Applicants  may 
also  be  solicited  by  ACTION  pursuant 
to  Agency  objectives — for  example, 
achieving  equitable  geographic  program 
resource  distribution. 

A  grant  appUcant  is  not  assured  of 
selection  or  approval  and  may  have  to 
compete,  based  on  established  ACTION 
criteria  for  grant  applications,  with  other 
solicited  or  unsolicited  applicants. 
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2.  Sponsor  CharactariaUca 

Evidence  of  th«  foUowing  shall  be  • 
factor  in  the  decision  to  award  and 
refund  YVA  grant  applications: 

a.  A  dedicated  interest  in  or 
involvement  with  efforts  to  resohre 
community  problems. 

b.  A  good  woridng  relationship  with  a 
variety  of  communis  agencies  and 
organizations. 

c  Experience  in  developing  volunteer 
service  opportunities. 

d.  A  strong  base  of  local  financial 
support  and  the  capacity  to  develop 
additional  sources  of  local  funding. 

e.  A  capalnlity  of  designing  and 
implementing  a  program  which  allows 
maximum  volunteer  opportunities  for 
youth  to  address  community  needs. 

f.  A  coDuoitment  to  or  past  experieooe 
in  providing  opportunities  for  growth 
and  learning  for  youth. 

g.  The  capability  to  employ  project 
staff  with  the  initiative,  sldli.  and 
experience  to  assume  direct 
responsibilHy  for  project  management 

h.  A  goveniiag  body  or  agency  board 
and  sta^  which  understands  and 
endorses  the  nature  and  purpose  of  the 
project 

i.  An  acceptable  management  and 
fiscal  capability. 

3.  Sponsor  Responsibility 

The  sponsor  is  responsible  for  all 
programmatic  and  fiscal  aspects  of  the 
project  and  may  not  delegate  or  contract 
this  responsibility  to  another  entity.  This 
does  not  refer  to  agreements  made  with 
volunteer  stations  as  discussed  in 
Section  VL  The  sponsor  shall  also  abide 
by  any  relevant  laws.  Executive  Orders, 
or  regulations.  The  sponsor  has  the 
responsibility  to: 

a.  With  the  prior  concurrence  of 
ACTION,  employ  the  YVA  project 
director  within  30  days  of  the  notice  of 
grant  award.  R^sum^s  of  candidate(s) 
for  project  director  should  be  included, 
where  possible,  in  the  applicatioa 
packagis. 

b.  Provide  direction  and  support  to  the 
YVA  project  director,  who  is  directly 
responsible  to  the  sponsor  for  the 
managemant  of  the  project,  inrJnHing 
training  and  supervision  of  project  staS. 

c  Provide  for  the  recruitment. 
assignment,  supervision,  and  support  of 
volunteers.  All  qualified  youth  from  the 
community  should  be  encouraged  to 
participate. 

d.  Provide  for  appropriate  recognition 
and  incentives  for  YVA  Volunteers  and 
their  activities. 

e.  Provide  financial  and/or  in4diKi 
sunrart  at  a  minimum  level  of  10%  of  the 
federal  prafact  budget 


f.  EstaUiah.  orient  and  support  a  YVA 

Project  Advisory  Council  as  discussed 
in  Section  m. 

g.  Provide  YVA  orientation  to 
volunteer  station  supervisors  and/or 
station  representatives. 

h.  Provide  the  YVA  vohmteers  with 
appropriate  accident  and  personal 
liability  insurance.  (Refer  to  Appendix 
for  detaSs  on  insurance.) 

i.  Ensure  that  appropriate  automobile 
liability  insurance  is  maintained  on  all 
vehicles  owned  or  leased  by  the  sponsor 
which  are  used  in  the  project  (Refer  to 
Appendix  for  details  on  insurance.) 
).  Develop  volunteer  stations  for 
placement  of  YVA  volunteers. 

k.  Negotiate  a  written  Memorandum 
of  Understanding  (M/U).  acceptable  to 
ACTION,  with  each  volunteer  station, 
prior  to  araigmnent  of  YVA  Volunteers, 
identifying  sponsor  responsibilities, 
station  responsibilities,  and  joint 
responsibilities. 

L  Provide  pre-service  orientatioa  to 
the  volunteers  on  YVA  goals  and 
activities  and  the  responsibilities  of  the 
volunteers  to  their  stations  and  the 
community. 

m.  Establish  lawful  and 
nondiscriminatory  performance 
standards  and  service  policies  for  YVA 
Volunteers,  consistent  with  the  policies 
and  purposes  of  the  YVA  program. 

n.  Ensure  compliance  with  the  Special 
Limitations  as  outlined  in  Section  n.4  of 
this  Handbook. 

o.  Provide  for  maintenance  of  project 
records  in  accordance  with  generally 
accepted  accounting  practices  and 
prepare  and  submit  reports  on  a  timely 
basis  as  required  by  ACTION.  Records 
shall  be  kept  available  for  inspection  at 
the  request  of  ACTION  and  shall  be 
preserved  £ar  at  least  three  (3)  years 
followring  the  completion  of  the  grant 

p.  Arrange  for  in-service  orientation 
for  the  volunteers  by  volunteer  stations 
and  other  sources  of  training  as  needed. 

q.  Ensure  that  volunteer  stations  meet 
safety  standards. 

r.  Develop  and  maintain  community 
support  through  a  planned  program 
which  would  include  community 
communication  as  well  as  reco^tion 
events. 

8.  Seek  to  identify  resources  to  permit 
continuance  of  the  YVA  program  upon 
the  conclusion  of  federal  funding. 

4.  Special  LimitaUona  on  YVA  Sponsors 

a.  Political  Activities.  (1)  Grant  funds 
shall  not  be  used  to  finance,  directly  or 
indirectly,  any  activity  to  influence  the 
outcome  of  any  election  to  public  ofRce 
or  any  voter  registration  activity. 

(2)  No  project  shall  use  grant  funds  to 
provide  senrices,  employ  or  assign 
personnel  or  volunteers  for,  or  take  any 


action  which  would  result  in  the 
idnntiflcation  or  appyrpnt  iftpnrifjr^tifw 
of  the  YVA  program  with: 

(a)  Any  partisan  or  noD-partisan 
political  activity  associated  tvith  a 
candidate,  or  contending  faction  or 
group,  in  an  election,  or  for  public  or 
party  office. 

(b)  Any  activity  to  provide  voters  with 
transportation  to  the  poUs  or  similar 
assistance  in  connection  with  any 
election. 

(c)  Any  voter  registration  activity. 
(3)  No  grant  funds  or  volunteers  may 

be  used  by  the  sponsor  in  any  activi^ 
for  the  purpose  of  influencing  the 
passage  or  defeat  of  legislation  or 
proposals  by  initiative  petition^  except 
as  follows: 

(d)  In  any  case  hi  wfaidi  a  legislative 
body,  a  committee  of  a  legislative  body, 
or  a  member  of  a  legislative  body 
requests  a  YVA  Vohmteer,  a  sponsor, 
chief  execatrve.  his  or  her  desigDee,  or 
project  staff  to  draft  review  or  testify 
regarding  measures  or  to  make 
representation  to  soch  legislative  body, 
committee  or  member,  or 

(b)  In  connection  with  an 
authorization  or  appropriation  measure 
direcdy  affecting  operation  of  the  YVA 
program. 

Regulations  found  at  45  CFR  Part  122B. 
"Prohibitions  On  Electoral  and  Lobbying 
Activities",  apply  fully  hereto,  and 
provide  further  details  on  the  limitations 
of  political  and  lobbying  activities  that 
apply  to  volunteers  and  sponsors.  Each 
sponsor  is  obligated  to  know,  and 
communicate  to  staff  and  volunteers,  the 
prohibitions  included  therein. 

b.  Special  Restriction  on  State  or 
Local  Government  Employees.  If  die 
sponsor  receiving  a  grant  from  ACTION 
is  a  State  or  local  government  agency, 
certain  restrictions  contained  in  Chapter 
A  of  Title  5  of  the  United  States  Code 
are  applicable  to  persons  who  are 
principaOy  emplojred  in  activities 
associated  wiA  the  project  The 
restrictions  are  not  applicable  to 
employees  of  educational  or  research 
institutions.  An  employee  subject  to 
these  restrictions  may  not 

(1)  Use  his  or  her  official  authority  or 
influence  for  the  purpose  of  interfering 
with  or  affecting  the  result  of  an  electkn 
or  nomination  for  office: 

(2)  Directly  or  indirectly  coerce, 
attempt  to  coerce,  command  or  advise  a 
State  or  local  officer  or  employee  to  pay, 
lend,  or  contribute  anything  of  value  to  a 
party,  committee,  organization,  agency  ■ 
or  person  for  political  purposes;  or 

If  a  project  staff  member,  whose 
salary  is  traceable  in  whole  or  in  part  to. 
an  ACTION  grant  is  also  a  State  or 
local  government  empioyae,  the  staff 
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member  is  covered  by  provisions  of  the 
Hatch  Act,  restricting  in  many  instances 
public  participation  in  partisan  political 
activities.  While  the  staff  member  so 
covered  may  be  a  member  of  a  political 
party,  express  views  or  partisan  matters 
privately,  and  display  his  or  her  views 
through  the  wearing  of  buttons  or  the 
use  of  bumper  stickers,' he  or  she  may 
not  be  an  official  of  any  partisan 
political  organization,  or  run  for  partisan 
office,  except  in  very  few  cases. 
Questions  about  the  coverage  of  the 
Hatch  Act  may  be  addressed  to  the 
Office  of  General  Counsel,  ACTION, 
Washington,  D.C.  20525. 

c.  Non-Discrimination.  No  person  with 
responsibility  for  the  operation  of  a 
project  shall  discriminate  with  respect 
to  any  activity  or  program  because  of 
race,  creed,  belief,  color,  national  origin, 
sex,  age,  handicap  or  political  affiliation. 

d.  Religious  Activities.  Volunteers  and 
project  staff  funded  by  ACTION  shall 
not  give  religious  instruction,  conduct 
worship  services  or  engage  in  any  form 
of  proselytization,  as  part  of  their  duties. 

e.  Labor  and  Anti-Labor  Activity.  No 
grant  funds  shall  be  directly  or 
indirectly  utilized  to  Rnance  labor  or 
anti-labor  organizations  or  related 
activity. 

f.  Non-Displacement  of  Employed 
Workers.  A  YVA  Volunteer  may  not 
perform  any  service  or  duty  which 
would  supplant  the  hiring  of  workers 
who  would  otherwise  be  employed  to 
perform  similar  services  or  duties. 

g.  Non-Competisation  for  Services.  No 
volunteer  or  other  person,  organization 
or  agency  shall  request  or  receive  any 
compensation  for  services  of  YVA 
Volunteers.  No  work  station  nor  any 
member  or  cooperating  organization  of  a 
sponsor,  shall  be  requested  or  required 
to  contribute  or  to  soHcit  contribution  to 
establish  any  part  of  a  local  share.  This 
does  not  prevent  the  acceptance  of  cash 
contributions  made  voluntarily  and 
without  condition  to  the  sponsor  or  the 
YVA  project  for  legitimate  charitable 
purposes. 

h.  Volunteer  Status.  YVA  volunteers 
are  not  considered  employees  while 
YVA  volunteers,  but  their  experience  in 
volunteer  work  should  be  taken  into 
account  in  the  consideration  of  future 
applications  for  employment 

i.  Nepotism.  Persons  selected  for 
project  staff  positions  may  not  be 
related  by  blood  or  marriage  to  other 
project  staff,  sponsor  staff  or  officers,  or 
members  of  the  sponsor  Board  of 
Directors  unless  there  Is  concurrence  by 
the  YVA  Advisory  Council  and 
notification  to  ACTION. 


m.  YVA  Project  Advisory  Couodl 

1.  Roles  and  Functions  of  Advisory 
Council 

ACTION  considers  the  Advisory 
Council  to  be  an  important  and  integral 
part  of  the  YVA  Volunteer  Program.  The 
Advisory  Council  is  to  advise  and  assist 
the  project  staff  and  sponsor  in  project 
planning,  development,  implementation, 
and  monitoring  as  well  as  to  provide 
assistance  in  developing  local  financial 
and  in-kind  resources. 

The  Advisory  Council: 

a.  Is  appointed  by  the  sponsor  within 
30  days  of  the  date  of  the  grant  award. 

b.  Should  establish  written  by-laws 
and  operating  procedures. 

c.  Meets  on  a  regularly  scheduled 
basis  (usually  quarterly)  and  provides 
the  YVA  sponsor  with  copies  of  the 
minutes  from  each  meeting. 

d.  Assists  the  sponsor  by  promoting 
community  support  for  the  project, 
particularly  by  providing  ideas  and 
contacts  with  regard  to  volimteer 
recruitment  and  volunteer  stations. 

e.  Conducts  an  annual  appraisal  of 
project  operations  and  submits  a  report 
to  the  sponsor.  Areas  of  project 
operation  to  be  appraised  include 
volimteer  stations  and  assignments, 
general  project  management,  and  the 
extent  to  which  project  goals  and 
objectives  are  being  met. 

f.  Develops  and  participates  in 
recognition  programs  for  YVA 
volunteers. 

2.  Composition  of  Advisory  Council 

a.  Should  be  large  enough  to  represent 
a  cross  section  of  the  community  and 
small  enough  to  ensure  its  effectiveness 
as  a  working  body. 

b.  Should  include  representatives  of 
such  groups  as  local  government, 
business,  labor,  education,  youth, 
religious,  and  service  groups.  The 
Advisory  Council  should  include  at  least 
one  YVA  volunteer  as  a  voting  member. 
The  sponsor's  chief  executive  or 
designee,  one  member  of  its  governing 
board,  and  the  project  director  should 
be  non-voting  members,  but  not  officers 
of  the  Advisory  Council. 

c.  The  YVA  Advisory  Council  must  be 
a  separate  body  from  the  sponsor's 
Board  of  Directors. 

d.  A  youth  advisory  council  may  be 
established  to  assist  with  recruitment 
and  work  station  selections.  Members 
from  this  group  may  be  chosen  to  serve 
on  the  senior  Advisory  CoundL 


IV.  YVA  Project  Staff 

1.  Relationship  to  Sponsoring 
Organization 

a.  Project  staff  are  employees  of  the 
sponsor  and  are  subject  to  its  personnel 
policies  and  practices. 

b.  ACTION  reserves  the  right  to 
concur  in  writing  with  the  sponsor's 
selection  of  any  project  director  before 
such  person  is  employed. 

c.  Hiring  of  project  personnel  must  be 
in  compUance  with  applicable  federal, 
state  and  local  government  laws  and 
ordinances. 

2.  Roles  and  Responsibilities 

a.  Project  Director. 

The  sponsor  delegates  to  a  project 
director  the  day-to-day  management  of 
the  project.  Hie  project  director  shall  be 
knowledgeable  about  young  people, 
their  motivations  and  concerns,  the 
community's  problems,  resources  and 
leadership  (both  public  and  private).  By 
his  or  her  enthusiasm  and  creativity,  the 
director  will  be  the  catalyst  for  the 
program.  Advice  and  support  of  the 
Advisory  Coimcil  are  sought  by  the 
project  director  on  program  planning, 
major  program  issues  and  resource 
mobilization. 

U  there  is  cause  for  dismissal  of  a 
project  director,  the  sponsor  shall 
immediately  notify  ACTION,  stating  the 
rea8on(8)  for  the  action.  Provisions  for 
temporarily  continuing  operations 
without  a  project  director  shall  also  be 
submitted  to  ACTION  in  writing. 

The  project  director's  duties  include, 
but  are  not  limited  to: 

(1)  Assessing  volunteer  needs  of  the 
conmiunity; 

(2)  Selecting,  training  and  supervising 
project  staff; 

(3)  Selecting  appropriate  work 
assignments  and  volunteer  stations; 

(4)  Recruiting,  orienting,  and  placing 
YVA  volunteers; 

(5)  Arranging  for  pro-service 
orientation,  in-service  instruction,  and 
overall  supervision  of  volunteers  by 
volunteer  stations; 

(6)  Maintaining  required  fiscal  and 
program  records  and  preparing  reports 
and  preserving  records  for  submission  to 
the  grantee  and  to  ACTION; 

(7)  Maintaining  close  coordination 
with  volunteer  stations  and  monitoring 
their  use  of  volunteers,  including 
orienting  volunteer  station  supervisors 
to  the  YVA  program; 

(8)  Developing  active  involvement 
with  community  organizations,  school 
systems,  youth  and  community  service 
programs; 

(9)  Keeping  YVA  Advisory  Coundl 
members  informed  and  solicitii^  advice 


Fedaral  Regbter  /  Vol.  47.  No.  96  /  TTiuraday.  May  20.  19B2  /  Notloes 


on  matters  affecting  project  operatkNi. 
as  well  as  prdviding  staff  asaistaJDce  to 
the  Advisory  Council; 

(10)  Providing  advice  and  infonnatioa 
to  YVA  volunteers; 

(11)  Assessing  YVA  volunteers  and 
volunteer  stations'  performance; 

(12)  Attending  training  conferences 
conducted  by  ACTION. 

3.  Relationship  to  ACTION  Staff 

a.  The  ultimate  responsibility  for  the 
national  YVA  program  is  boused  in 
ACTION  headquarters  located  in 
Washington.  D.C  This  office,  in 
consultation  with  ACTION  Regional  and 
State  offices,  determines  policies,  goals, 
objectives  and  budgetary  requirements 
for  effective  program  operation  and 
monitors  progress  toward  achievement 
of  national  program  goals  and  priorities. 
The  national  office  allocates  YVA 
resources  among  the  Regions  and 
ensures  that  ACTION  field  staff  and 
sponsors  adhere  to  YVA  poticies  and 
procedures.  Sponsors  are  responsible  for 
iraplemflntatkm  of  the  YVA  project  in 
their  community.  ACTION  field  staff  has 
responsMlity  for  assisting  prospective 
sponsors  in  developing  new  projjects.  for 
monitoring,  and  for  providing  assistance 
to  eidstkig  YVA  sponsors,  and  far 
serving  as  project  grant  managers. 

b.  ACTION'S  Evahiatiaa  i3ivisian  Is 
responsiUe  for  developing  an  evafautkn 
instrument  to  collect  data,  in  order  to 
provide  a  means  for  measuring  the 
impact  of  volunteer  activity  on  each 
area  identified. 

c.  ACnCKf  s  Office  of 
Communication,  Washington.  D.C* 
assists  in  national  YVA  publicity  and 
recruitment  of  volunteers  throu^ 
development  of  brochures,  posters,  and 
public  sorvioe  radio  and  TV  spots.  Any 
re'^niitment  or  {rablidty  materials 
developed  by  tlie  YVA  sponsor  require 
prioB  approval  from  the  YVA  national 
Director.  The  State  and  Regional  offices 
will  also  provide  recruitment^nd 
assistance  to  YVA  sponsors. 

V.  YVA  Volunteers 

Each  volunteer  will  serve  aa  average 
of  eight  (8)  hours  per  month. 
Recruitment  and  placement  of 
volunteers  should  begin  within  the  first 
month  of  the  grant  award.  Sponsors  are 
expected  to  generate  a  minimum  of 
13,000  hours  of  volunteer  service  during 
the  twelve  month  grant  period;  proof 
thereof  will  be  an  important  factor  in 
applications  for  renewal. 

1.  Eligibility 

EnroUment  as  •  YVA  Voluoteer  is 
regarded  as  an  honor  and  as  aa 
opportunity  for  youth  to  maka 


significant  contributions  to  their 
community. 

Eligibility  to  be  a  YVA  volunteer  may 
not  be  denied  on  the  basis  of  race, 
creeds  color,  national  origin,  sex. 
handicap  or  political  affiUation. 

YVA  volunteers  will  not  receive 
stipends. 

YVA's  may  be  reimbursed  for 
reasonable  travel  expenses  at  the 
discretion  of  the  project  director  within 
the  limitation  established  by  the  travel 
line  item  in  notice  of  grant  award. 

In  order  to  be  eligible  for  the  YVA 
Program,  volunteers  must  be: 

a.  Between  the  ages  of  14  and  22. 

b.  Students,  taking  at  least  one  course 
in  secondary,  secondary  vocational  or 
post-secondary  school 

a  Reflective  of  high  standards  of 
personal  conduct  and  willingness  to 
accept  supervision  as  required. 

d.  Willingness  to  serve  on  a  regular 
basis  for  an  average  of  eight  (8)  hours 
per  month  on  the  basis  of  an  agreement 
drawn  up  between  the  sponsoring 
organization  and  vohmteer  station. 

2.  Recruitment  and  Selection  of  YVA 
Volunteers 

a.  Before  YVA  volunteers  are 
reoiBted,  a  sponsor  shall  have  a  signed 
Memorandum  of  Understanding  with  a 
volunteer  station.  A  vfiriety  of 
assignments  shall  be  available  to  meet 
community  needs. 

b.  Recruitment  of  eligible  YVA 
volunteers  is  a  project  director 
responsibility.  Recruitment  assistance 
may  come  from  the  YVA  sponsor,  YVA 
Advisory  CoonciL  volunteer  stations,  or 
other  volonteers. 

a  Planning  for  YVA  volunteer 
recruitment  should  include 
consideration  of  the  following  factors^ 

•  Location  and  number  of  youtii  in  the 
service  area. 

•  Distance  between  the  potential  YVA 
volunteer  and  places  of  assignment 

•  Modes  and  estimated  costs  of 
available  public  or  private 
transportation. 

•  Number  and  types  of  schools  in 
service  area. 

d.  Potential  YVA  volunteers  should  be 
recruited  through  schools,  youth 
organizations,  places  of  worship  and 
other  ACTION  volunteer  programs. 
Notification  about  the  project  should 
also  include  adult  groups  to  attract 
paroital  interest  The  media — 
newspaper,  radio,  and  television — 
should  be  alerted  to  the  program.  Every 
effort  to  provide  broad  exposure  for 
YVA  shall  be  made. 

a.  Aaaigomants  shall  be  matched  to 
the  interests,  abilities,  preferences  and 
availability  of  volunteers.  Assignments 


should  provide  opportunities  for  growtfa, 
learning  through  community  service,  at 
imiHt)vement  for  YVA  volunteers  and 
may  be  changed  in  res{>onse  to  the 
needs  of  the  volunteers. 

f.  It  is  important  that  this  program  add 
to  the  number  of  young  people  in 
volunteer  activity  and  not  compete  for 
support  with  existing  volunteer 
organizations. 

3.  Orientation  and  Training  of  YVA 

Volunteers 

The  sponsor  and  volunteer  station  will 
provide  pre-servioe  orientation  to  all 
YVA  volunteers  as  an  introduction  to 
their  assignments.  Projects  have  found 
that  a  combination  of  formal  orientatian 
and  on-the-job  experience  with 
volunteer  stations  works  welL 

4.  Advantages  of  Volunteer  Service 

A  variety  of  personal  advantages 
accrue  to  YVA  volunteers.  These 
include  an  opportimity  to  think  througji 
career  choices,  gain  learning 
experiences  about  various  professions, 
or  occupations  and  gather  infnmnfrifm 
about  public,  private  and  social 
oiganizations. 

5.  Teaaiaatioa  and  Separation  of  - 
Volunteer  Service 

The  project  staff  and  volunteer 
stations  should  be  alert  to  problems 
^  which  may  lead  to  assignment 
terminations.  If  tiie  assignment  is 
unsatisfactory,  there  should  be  a 
terndBatioB  between  the  vohmteer  and 
the  station. 

If  a  Tohuiteer  foils  to  serve  the 
required  minimum  number  of  hours  of 
service  because  of  reasons  within  the 
volunteer's  control,  that  individual 
should  be  considered  inactive.  However, 
termination  should  not  occur  for  ooe  or 
two  infractions.  A  volunteer  ahoukl  be 
given  counseling  and  a  written  warning 
that  continued  failure  to  serve  the 
required  number  of  hour8.could  result  in 
termination. 

If  the  volunteer  is  prevented  from 
serving  because  an  assignment 
concludes  or  the  station  foils  to  provide 
a  suitable  assignment  efforts  should  be 
made  to  transfer  the  volunteer,  radier 
than  immediately  terminate  him  or  her. 
If  a  transfer  is  unavailable,  terminatiao 
from  the  YVA  program  should  follow. 

Terms  of  renoval  should  be  stated  ia 
the  Memorandum  of  Understanding. 

ft  Procedures  for  Appealing 
Termination  and  Separatioa  of 
Volunteer  Service 

Spooaon  auat  in  conjunctioa  widi  the 
Advisoiy  CouDdl  establish  a  prooedon 
that  allows  the  volunteer  an  opportunity 
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to  appeal  any  adverse  actions — 
reprimands,  saspensions,  terminaticm,  or 
separation. 

7.  Parental  Consent 

Writte  parental  consent  for 
participation  in  the  program  must  be 
obtained  from  parents  of  volunteers  age 
16  or  under. 

VI.  Volunteer  Staticms 

All  YVA  volunteers  are  recruited  for 
and  placed  with  or  through  volunteer 
stations.  A  volunteer  station  is  a  public 
agency  or  private  nonproRt  organization 
that  accepts  the  responsibihty  for 
assignment  and  supervision  of 
volunteers.  A  list  of  all  volunteer 
stations  must  be  submitted  for  initial 
prior  review  to  the  ACTION  State 
Director. 

1.  Roles  and  Reeponaibilities 

Responsibilities  of  YVA  volunteer 
stations  arato: 

a.  Develop  written  and  mutually 
signed  individualized  volunteer 
assignment  agreements  with  each  YVA 
covering  the  terms  of  his/her  service. 

b.  Provide  volunteers  with  orientation, 
in-service  training,  and  supervision  as 
necessary. 

c.  In  conjunction  with  the  project 
director,  provide  or  help  to  arrange  for 
volunteer  transportation  as  necessary. 

d.  Keep  records  and  prepare  reports 
as  required  by  the  sponsor. 

e.  Prior  to  placement  of  volunteers, 
sign  a  Memorandum  of  Understanding 
with  the  sponsor,  establishing  working 
relationships  and  mutual  responsibilities 
and  provide  for  administrative  support 
necessary  for  volunteers  to  perform 
assignments. 

f.  Assist  in  appropriate  volunteer 
recognition  events. 

g.  Assist  in  the  recruitment  of 
volunteers. 

2.  Volunteer  Assignments 

a.  Several  assignments  are  to  be 
developed  prior  to  the  recruitment  of 
initial  YVA  volunteers.  Consideration 
should  be  given  to  possible  interests, 
abilities,  preferences,  and  availability  of 
volunteers  with  opportiuiities  for 
meaningful  commimity  service.  As  the 
need  for  more  woric  stations  arises,  new 
ones  can  be  identified. 

b.  Assignments  and  terms  of  service, 
including  service  hours,  should  reflect 
individual  YVA  volunteer  preference. 
Project  and  volunteer  station  staff 
should  assure  that  a  range  of  service 
onwrtunMes  is  available  to  provide  a 
choice. 


3.  Orientation  of  Volunteer  Station 
Supervisors 

Orientation  of  volunteer  station 
supervisors  may  vary  among  projects. 
However,  characteristics  of  orientation 
include,  but  are  not  limited  to: 

a.  Obligations  of  volunteer  station  to 
the  sponsoring  organization  and  project 

b.  YVA  program  goals  and  objectives. 

c.  Guidance  on  working  with  young 
volunteers. 

d.  Advantages  to  volunteers. 

e.  Selection  of  appropriate  volunteer 
assignments. 

f.  Supervision  of  volunteers. 

g.  Motivation,  incentives,  and 
recognition  of  volunteers. 

h.  Evaluating  volunteer  service. 

4.  Memorandum  of  Understanding 

A  Memorandum  of  Understanding 
(M/U)  is  signed  by  the  administrator  of 
a  volunteer  station  and  the  YVA 
sponsor,  identifying  working 
relationships  and  mutual 
responsibilities.  It  includes  special 
conditions  applicable  to  the  volunteer 
station  and  the  YVA  project.  Revisions 
may  be  made  by  mutual  agreement  of 
the  parties  at  any  time.  See  Appendix 
for  M/U  that  should  be  used.  Revisions 
from  this  standard  M/U  must  receive 
the  approval  of  the  ACTION  State 
Director. 

Vn.  Project  Management 

Sponsors  shall  manage  grants 
awarded  to  them  in  accordance  with 
ACTION  Handbook  2650.2  entitied 
Grants  Management  Handbook  for 
Grantees  and  the  provisions  of  this 
Handbook.  A  copy  of  2650.2  will  be 
furnished  the  sponsor  at  the  time  the 
intitial  grant  is  awarded. 

Project  support  provided  under  an 
ACTION  grant  will  be  furnished  at  the 
lowest  possible  cost  consistent  with  the 
effective  operation  of  the  project.  Project 
costs  for  which  ACTION  funds  are 
budgeted  must  be  justified  as  being 
essential  to  project  operation. 

1.  Local  Support  and  Contributions 

The  YVA  sponsor  is  responsible  for 
generating  a  minimum  of  10%  of  the 
federal  cost  from  local,  non-federal 
sources  in  cash  or  in-kind  contributions. 
For  example,  if  ACTION  provides 
$20,000,  the  sponsor  must  provide  $2,000. 
which  equals  a  total  project  cost  of 
$22,000. 

lie  YVA  sponsor  will  supplement  the 
ACTION  grant  with  local  support  to  the 
fullest  extent  possible.  Ten  percent  of 
the  total  federal  costs  can  be  identified 
as  cash  or  in-kind  contributions  such  as 
office  space,  office  aqulpment.  vehicles, 
printing  supplies  or  services.  The  need 
for  ad^tional  funds  will  be  dependent 


on  the  design  of  individual  projects. 
Soliciting  of  additional  means  of  support 
will  broaden  the  program. 

2.  Reporting  Requirements 

Sponsors  must  comply  with  fiscal 
reporting  requirements  as  outlined  in 
Handbook  2660.2,  and  with  the  following 
quarterly  program  report  items: 

a.  A  comparison  of  actual 
accompUshments  with  the  goals 
established  for  the  period. 

b.  The  number  of  volunteers  actively 
participating  in  the  program  during  the 
quarter  by  volunteer  station  and 
activity. 

c.  Number  of  volunteer  hours 
generated  during  the  quarter. 

d.  Reasons  why  established  goals 
were  not  met 

e.  A  listing  of  volunteer  training' 
events  during  the  quarter. 

f.  Participation  and  activities  of  the 
Advisory  Council. 

g.  Problems,  delays,  or  adverse 
conditions  that  will  materially  affect  the 
ability  to  attain  program  objectives. 

h.  listing  of  recognition  events  held 
during  quarter. 

The  quarterly  report  shall  be 
submitted  to  the  ACTION  State  Directs 
no  later  than  30  days  after  the  end  of 
each  program  quarter.  The  State 
Director  will  forward  a  copy  to  the  YVA 
Director. 

(In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511). 
the  reporting  or  recordkeeping 
provisions  that  are  Included  in  this 
regulation  have  been  or  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (0MB).  They 
are  not  effective  until  OKffl  approval  has 
been  obtained  and  the  public  notified  to 
that  effect  through  a  technical 
amendment  to  tihds  regiilation.) 

3.  Insurance 

Upon  assignment  YVA  Volunteers 
must  be  provided  with  ACTION 
specified  minimum  levels  of  accident 
and  personal  liability  insurance.  Excess 
automobile  liability  insurance  is  an 
optional  coverage  for  volunteers.  (Refer 
to  Appendix  for  details.) 

4.  Transportation 

a.  Many  YVA  volunteers  will  not  own. 
or  have  access  to  cars  or  may  prefer  not 
to  drive.  Projects  must  ensure  that  all 
volunteers  are  afforded  an  opportunity 
to  participate  in  the  program  through  the 
development  of  other  arrangements  and 
modes  of  transportation  as  necessary. 
Sponsors  should  attempt  to  structure 
assignments  to  minimize  transportation 
expenses  and  requirements. 


b.  Whea  transportation  is  not 
provided,  volunteers  may  be  reimbursed 
for  actual  costs  within  the  limitation 
prescribed  by  the  local  project,  ACTION 
transportation  policies,  and  the 
availabiUly  of  funds.  Transportation 
reimbursement  should  be  provided  on 
the  basis  of  need,  at  the  discretion  of  the 
project  director. 

VnL  Community  Relations 

/.  Public  Awareness 

A  strong  community  relations  program 
ensures  public  awareness  of  start-up 
activities  and  continuing  project 
developmenL  It  is  essential  for  the 
successful  recruiting  of  volunteers  and 
for  the  recognition  of  volunteers'  good 
work.  Both  the  project  sponsor  and  the 
project  director  should  inform  all  sectors 
of  the  community,  city  and  county 
officials,  and  the  media  about 
development,  growth  and  the  success  of 
the  project 

a.  Public  awareness  of  the  nationwide 
program  and  of  the  local  project  should 
be  promoted  regularly  through  local 
media.  Systematic  contacts  with 
newspapers,  radio  and  TV  should  be 
established  and  maintained. 
Announcments  of  local  news  value 
should  be  prepared  and  forwarded  t* 
the  media. 

b.  Public  awareness  can  be  advanced 
through  public  speaking  appearances 
before  service  clubs,  youth 
organizations,  church  groups  and 
m^tings  with  local  county  and  state 
governmental  units. 

c.  Active  YVA  Advisory  Council 
support  enhances  community  interest  in 
project  acitivities.  Some  Advisory 
Councils  have  formed  community 
relations  committees  which  assist  the 
project  in  coordinating  and  speaking 
about  YVA  volunteers  before 
organizations  they  represent. 

2.  Volunteer  Recognition 

There  are  many  possible  ways  to  give 
recognition  to  volutneers,  such  as  at 
least  annually  to  plan  and  arrange  for 
formal  public  recognition  of  YVA 
volunteers  for  their  service  to  the 
community.  Projects  are  also  authorized 
to  provide  recognition  to  local 
Individuals  and  agencies  or 
organizations  for  significant  activities  In 
support  of  project  goals. 

IX.  Appendix 

Insurance 

YVA  volunteers  must  be  provided 
with  the  ACTION  specified  minimum 
levels  of  accident  and  personal  liability 
insurance.  Excess  automobile  liabiUty 
insurance  is  an  optional  coverage  for 
volunteers. 
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1.  Accident  Insurance 

Protection  shall  be  provided  against 
claims  in  excess  of  that  provided  by 
other  insurance.  Hiis  covers  the 
volunteer  for  personal  Injury  arising 
from  volunteer  activities.  The  insurance 
applies  where  the  volunteer  is 
participating  in  an  activity  sponsored  by 
YVA.  The  sponsor  shall  provide  YVA 
volunteers  with  the  following  insurance 
coverage: 

a.  Minimum  coverage  of  $20,000  for 
accidental  medical  expenses; 

b.  For  eyeglasses,  a  oenefit  of  $25.00 
for  repair  or  replacement  of  damaged 
frames  and  SZSXJO  for  replacement  of 
broken  eyeglasses  lenses  or  contact 
lenses; 

c  A  benefit  of  $500.00  for  injury  to 
teeth  and  repair  of  dentures; 

d.  $1,000  for  accidental  death  or 
desmemberment 

2.  Personal  Liability  Lnsumnce  ^ 

Protection  shall  be  provided  against 
claims  in  excess  of  protection  provided 
by  other  insurance.  The  sponsor  shall 
provide  third  party  protection  for 
volunteers  against  injiuy  or  property 
damage  claims  arising  out  or  their 
volunteer  service  activities. 

Notes. — Personal  liability  insuranc*  does 
not  include,  nor  is  it  a  substituta  for, 
malpracatice  insurance  wtiidi  soma  volunteer 
stations  need  for  their  professional  staff  and 
for  some  volunteers  who  assist  profesionals. 
The  amount  of  protection  shall  ht  Sl.OOaOOO 
for  each  occurraace  o:f  persooal  injury  or 
property  damage  and  shall  be  in  excess  of 
any  other  valid  and  coUectibla  insurance. 

3.  Excess  Automobile  Liability 
Insurance 

This  is  optional  insurance  coverage. 
To  avoid  a  gap  in  coverage  between  that 
provided  by  the  YVA  volunteer's 
personal  vehicle  Insurance  and  claims  in 
excess  of  that  coverage,  the  sponsor  has 
the  option  of  providing  Excess 
Automobile  Liability  Insurance  coverage 
to  a  minimum  numer  of  volimteers  of  not 
less  than  $50a000  per  accident  for 
bodily  injury  and/or  property  damage 
for  volunteers  carrying  out  project 
assignments. 

Other 

1.  Automobile  Liability  Inturance 

The  sponsor  shall  have  adequate 
automobile  insurance  coverage  for 
vehicles  used  by  the  project  whether 
sponsor  owned,  privately  owned,  or 
leased.  This  shall  include  liability 
insurance  with  minimum  limits  of 
$100,000  each  person  and  $300,000  each 
occurrence  for  bodily  injury,  and  $50,000 
each  occurrence  for  property  damage  or, 
if  a  single  limit  policy  is  isued,  $300,000 
each  accident  Cost  of  liability  insurance 


to  the  project  must  be  prorated  where 
applicable  to  reflect  percentage  of  time 
each  vehicle  is  actually  used  by  the 
project  The  insurance  may  be  obtained 
from  any  reputable  source. 

2.  Liability  Insurance  on  Penonal 
Vehicles  of  Volunteers 

This  insurance  is  a  personal  expense 
of  the  volunteer.  YVA  volunteers  who 
use  their  personal  vehicles  to  drive  from 
home  to  their  place  of  assignment  or  in 
connection  with  project-related  activitea 
must  keep  their  automobile  liability 
insHcance  in  effect  for  their  o%vn 
protection. 

MeBMinaidiim  of  UnderstaiMli^  I 


Sponsoring  Organization  Name 
Address 


Telephone  (        ) 

Project  Director/Coodinator 


Volunteer  Statioa  Name 
Address - 


Telephone  (  )  - 
Volunteer  Station 
Coordinator  name 
Telephone  (        ) 


Numl>er  of  volunteers  requested 
Telephone  [        )  • 


This  Memorandum  identifies  die 
responsibilities  of  the  Young  Volunteers  tai 
ACTION  (YVA)  sponsoring  organizadoo  and 
the  Volunteer  Sution  to  wliicfa  YVA 
volunteers  will  be  assigned.  Volunteer 
stations  are  required  to  conform  to  YVA 
pro^^m  guidelines,  and  federal  laws. 

L  The  volunteer  Station  wilL 

a.  Assist  the  sponsoring  organizatioa  ta  the 
development  and  monitoring  of  volunter 
assignments. 

b.  Provide  the  project  director  widi  a  list  of 
planned  volunteer  assignments. 

c.  Interview  each  YVA  volunteer  heton 
placement 

d.  Keep  a  record  of  YVA  volunteer  ho«n 
and  report  them  to  the  sponsoring 
organization  as  required. 

e.  Provide  on-the-job  training  and 
supervision  to  all  volunteers  assigned. 

f.  Confer  regularly  with  the  sponsoring 
organization  to  assess  tha  program  and  needs 
of  the  program. 

g.  Designate  a  coordinator  to  serve  as 
liaison  with  the  spoDsoring  organization. 

h.  Have  the  right  to  request  the  sponsor  to 
remove  a  volilnteer  from  the  work  statioa 
,  assignment. 

n.  The  Sponsoring  Organization  wilL 

a.  Recruit  interview,  select  and  enroll 
volunteers  in  the  project 

b.  Develop  volunteer  assignments, 
orientation,  training  and  other  project  related 
activities  with  assistance  from  the  voiunteer 
station. 

c.  Refer  volunteers  to  the  volunteer  station 
for  placement  upon  review  and  acceptance  of 
volunteer  assignment 

d.  Furnish  adequate  accident  and  liability 
insurance  coverages  as  required  by  the  YVA 
Guidelines. 
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e.  Retain  full  tesfyinsifaility  for  the 
Inanag^ment  and  Gscal  control  of  the  profect. 

f.  Regularfy  monitor  project  activities  at  tbe 
volunteer  station  to  assess  and/or  (fiscnss  the 
needs  of  volunteers,  and  the  profect. 

g.  I'rovide  YVA  orientation  to  vohinteer 
station  supervisors. 

h.  Review  any  changes  in  vofamteer 
assignments. 
DL  Other 

a.  Volunteer  Transportation: 
Will/will  not  be  provided  by  the  YVA 

yolunteers. 

WiH/will  not  be  provided  by  the  volmrteer 
station. 

Will/wiU  not  be  reimbsrsed  t>y  the 
sponsoring  organiiatioa. 

b.  Separation  from  Volunteer  Service: 
The  volunteer  station  may  request  the 

removal  of  a  vohmteer  at  any  lime.  The 
sponsoring  organization  may  recall  a 
volunteer  at  any  time.  A  vohmteer  may  resiga 
from  service  to  a  volunteer  station  or  from 
the  program  at  any  time.  (Terms  of  removal 
from  service  must  be  stated). 

c.  Restricted  Activities: 

The  sponsoring  organization  and  the 
volunteer  station  will  not  request,  assign  or 
permit  volunteers  to  conduct  or  engage  in 
religious,  sectarian  or  political  activity  or 
instruction,  or  other  restricted  activities  aa 
stated  in  the  YVA  Guidelines. 

d.  Displacement  of  Employees: 

The  sponsoring  organization  and  volunteer 
station  will  not  assign  volunteers  to  any 
assignment  which  would  diaplace  empioysd 
workers  or  impair  existing  contracts  for 
services. 

e.  Prohibition  of  DiscriminatioB: 

The  sponsoring  organization  and  volunteer 
station  will  adivety  comply  with  provisions 
of  Title  VI  of  the  Qvil  RighlB  Act  of  1964. 

f.  Amendments: 

This  Memorandum  of  Understanding  may 
be  amended  at  any  time  hi  writing  by 
concurrence  of  both  parties. 
Sponsoring  Organization 


By 

Title 
Address - 
Date    — 


(signature) 


Volunteer  Station 


Title 
Address - 
Date   — 


(sipiatute) 


(42  U.S.C  4974:  5042(14)} 

Dated  ia  Washington.  D.C  on  April  20, 
1982. 

Thomas  W.  Paukan. 

Director,  ACTION. 

|FR  Doc  82-137ai  FOed  S-t»«:  8:49  m{ 

MLUNOCOOE  MS0-O1-M 

:  ADMINISTRATIVE  CONFERENCE  OF 
I  THE  UNITED  STATES 

Committoa  on  Public  AccMs  and 
Infomurtion;  M««ting 

Puimaat  to  th«  Federal  Advisory 
Committee  Act  (Pub.  L  92-163],  notice  ia 


hereby  given  of  a  meeting  of  tfa« 
Committee  on  Public  Access  and 
Information  of  the  Administrative 
Conference  of  the  United  States, 
scheduled  to  be  held  at  9:30  a jn..  Friday, 
May  21, 1982.  in  the  Library  of  the 
Administrative  Conference.  2120  L 
Street.  NW.,  Suite  50a  Washington.  D.C. 

The  Committee  wiB  meet  to  discuss 
further  tlie  scope  and  substance  of 
comments  by  the  Committee  on  a 
proposed  recommendation  of  the  ACUS 
Committee  on  Regulation  of  Business 
regarding  treatment  of  confidential 
business  information  under  the  FOIA. 
Speciflcally  to  be  discussed  are  areas  of 
disagreement  with  the  Committee  on 
Regulation  of  Business'  revised 
recommendation. 

Attendance  is  open  to  the  interested 
public,  but  limited  to  tlie  space 
available.  Persons  wishing  to  attend 
should  notify  the  Office  of  the  Chairman 
of  the  Administrative  Conference  at 
least  one  day  in  advance.  The 
Committee  Chairman,  if  he  deems  it 
appropriate,  may  permit  members  of  the 
public  to  present  oral  statements  at  the 
meeting:  any  member  of  the  public  may 
file  a  written  statement  with  tbe 
Committee  before,  during  or  after  the 
meeting. 

For  further  ^formation  concerning 
this  meeting,  contact  Michael  W. 
Bowers  (202-254-7D85).  Minutes  of  the 
Conmdttec  meetit^  vvill  be  available  oo 
request. 
Richard  K.  Bar^ 
Generai  CrmnmL 
May  17, 1982. 

|FR  Doc  82-13780  flletf  V1»-82: 8:48  (ml 

snxmo  CODE  eno-oi-n 


DEPARTHENT  OF  AQRICULTIIRE 

ForwlS«cvlc« 

San  Juan  NatkMMt  FiocMt  Qraxfenf 
Advtaory  Board;  Maetlng 

The  San  [uaa  National  Forest  Grazing 
Advisory  Board  will  meet  on  Monday, 
June  21, 1982,  at  IftOO  ajn.  at  the  lion's 
Hall.  311  Church  Street,  Bayfield, 
Colorado.  The  Board  was  established  in. 
accordance  with  provisions  of  the 
Federal  Land  INsItey  and  Mmagement 
Act  of  1976. 

The  Agenda  for  the  meeting  %vill 
include:  (1)  Recommendations  for  tbe 
utilization  of  range  betterment  funds;  (2) 
recommeodatians  for  the  devekipmsit 
of  allotment  management  plans;  (3) 
discussion  of  efiects  of  the  Draft  San 
Juan  Nattgnal  Forest  Land  and  Resource 
Plan  OB  alkitraeat  ■xanagement  plana 
and  atiBaatiaB  <d  tuage  betterment 
funds. 


The  meeting  w^  be  open  to  the 
public  Pcfsons  who  wi^  to  attend  and 
partidpate  should  notify  H.  E.  Bond,  San 
Juan  National  Forest  (303-247-4874) 
prior  to  the  meeting.  The  public  may 
pariicipate  in  discussions  during  the 
meeting  or  stay  file  a  written  statement 
following  the  meeting. 
P.  C  Sw'eetland, 
Forest  Superviaqr. 
May  11, 1982. 

[FR  Doc.  8Z-13eee  Filed  5-19-82:  SKS  amf 
BILUNG  COOC  SAtO-tHi 


CIVIL  RIGHTS  COMMISSION 

Connecticut  Adviaory  Committee; 
Agenda  and  Notfce  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rtiles  and  Regulations 
of  the  U.S.  Commission  on  Qvil  Rights, 
that  a  meeting  of  the  Connecticut 
Advisory  Committee  to  the  Conmiiasion 
will  convene  at  7:00  pjn.  and  will  end  at 
9:00  p  jn.  on  June  10, 1982,  at  the 
Connecticut  Education  Association 
Building.  21  Oak  Street.  Second  Floor. 
Hartford,  Connecticnt  06103.  The 
purpose  of  this  meeting  will  be  to  review 
the  current  proiects  and  discuss  future 
program  activities  with  the  newly 
rechariered  Conuoittee. 

Perstms  desiring  additional 
information  should  contact  the 
Chairperson,  Richard  Bkown.  Ul 
Farmington  Avenue^  Hartford, 
Connecticut,  06156,  (203)  273-6389  or  the 
New  England  Regional  Office,  55 
Siunmer  Street  8tk  Floor,  Boston. 
Massachusetts,  Q21ia  (617)  223-4671. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C  May  11, 1982. 
John  I.  Binkley, 

Advisory  Committee  Management  Officer. 
[FR  Doc  8a-U77«  nitd  »-i»«t  »<•  oi 
BIUJMO  COOK  um  Ml  ■ 


Illinois  Adviaory  Commlttea^  Agenda 
and  Notice  of  Open  MaaMng 

Notice  is  hereby  given,  punumit  to  the 
provisions  of  the  Rries  onid  Regulations 
of  the  U.S.  Commission  on  Chrf!  Rights, 
that  a  meeting  of  the  fflfnofs  Advisory 
Committee  to  the  Commission  will 
convene  at  10:00  a.m.  and  will  end  at 
2:00  p.m.  on  June  4, 1982.  at  the  JCK 
Federal  Buildiflg.  230  Sovth  Dewrbom 
Street,  in  Room  3280^  Chicago,  IlUnois, 
60604.  The  purpose  of  this  meeting  Witt 
be  a  staff  report  oa  the  statna  of  ti^e 
housing  pn^Bct  and  the  Special 
Education  Handbook. 
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Persons  desiring  additional 
information  should  contact  the 
Chairperson,  Thomas  J.  Pugh.  500  West 
Melbourne  Avenue,  Peoria,  Illinois, 
61604,  (309)  688-3121  or  the  Midwestern 
Regional  Office,  230  South  Dearborn 
Street,  32nd  Floor,  Chicago,  Illinois, 
60604,  (312)  353-7479. 

The  meeting  wrill  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C.,  May  11, 1982. 
|ohn  I.  BinUey, 
Advisory  Committee  Management  Officer. 

[FR  Doa  83-13775  Filed  5-19-82;  MS  am) 
BOiJNQ  CODE  6336-01-11 

Indiana  Advisory  Committee;  Agenda 
and  Notice  of  Open  Meeting 

Notice'  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Indiana  Advisory 
Committee  to  the  Commission  will 
convene  at  7«)  p.m.  and  will  end  at  9XfO 
p.m.  on  June  7, 1982,  at  the  Board  of 
Public  Works,  County  and  City  Building, 
227  West  Jefferson  Boulevard,  on  the 
13th  Floor,  South  Bend,  Indiana,  46601. 
The  purpose  of  this  meeting  will  be  to 
discuss  the  status  of  the  Housing 
Discrimination  Study  bi  Indiana,  current 
and  future  projects,  and  a  subcommittee 
report  on  new  federalism. 

Persons  desiring  additional 
information  should  contact  the  Acting 
Chairperson,  Lotte  Meyerson,  650  North 
Tippecanoe  Street  Gary,  Indiana,  46403. 
-{219)  936-1933  or  the  Midwestern 
Regional  Office,  230  South  Dearborn 
Street.  32nd  Floor,  Chicago,  Illinois, 
60604,  (312)  353-7479. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C.,  May  11. 1982. 
lolu  I.  Biiddey, 

Advisory  Committee  Management  Officer. 

(FR  Doa  U-1S77S  Filed  i-l»-8X:  ta  am] 

MLLMQ  COM  aass-ai-M 


Maine  Advisory  Committee;  Agenda 
and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Maine  Advisory 
Committee  to  the  Commission  will 
convene  at  7:00  p.m.  and  will  end  at  8:30 
p.m..  on  June  24, 1962,  at  the  University 
of  Southern  Maine,  Luther  Bonney 
Building.  96  Falmouth  Road,  in  Room 
208,  Portland.  Maine  04106.  The  purpose 
of  this  meeting  is  to  discuss  the  Legal 
Services  Corporation  and  access  to  the 


legal  system,*  program  plans  for 
Committee  projects  and  activities  for 
Fiscal  Year  1983. 

Persons  desiring  additional 
information  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Chairperson,  Lois  G.  Reckitt,  38  Myrtle 
Avenue,  South  Portland,  Maine  05106, 
(207)  775-1415  or  the  New  England 
Regional  Office,  55  Summer  Street.  8th 
Floor,  Boston,  Massachusetts  02110, 
(617)  223-4671. 

The  meeting  will  be  copducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C.  May  14. 1982. 
Jolm  L  Binkley. 

Advisory  Committee  Management  Officer. 

[PR  Doc  BZ-13777  Piled  5-l»-«l:  t^U  amj 
nUJNQ  CODE  SSSS-OI-M 


Minnesota  Advisory  Committee; 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  CivS  Rights, 
that  a  meeting  of  the  Minnesota 
Advisory  Committee  will  convene  at 
7«)  p.m.  and  will  end  at  9K)0  p.m.,  on 
June  25, 1982,  at  the  Radisson 
Downtown  Duluth  Hotel,  505  West 
Superior  Street,  Duluth,  Minnesota 
55802.  The  purpose  of  this  meeting  will 
be  to  report  on  the  Duluth  desegregation 
plan;  discuss  police  training  in  the 
Minnesota  college  system  and  a  new 
short  term  project;  and  introduce  and 
orient  the  new  members  of  the 
Committee. 

Persons  desiring  additional 
information  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Chairperson,  Lupe  Lopez,  2105 
Stillwater,  White  Bear  Lake,  Minnesota 
55101,  (612)  227-8954  or  the  Midwestern 
Regional  Office.  230  South  Dearborn 
Street,  32nd  Floor.  Chicago,  Illinois 
60604,  (312)  35»-7479. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C,  May  17, 1982. 
loiui  I.  Binkley, 
Advisory  Committee  Management  Officer. 

|FR  Doc.  Il2-1377t  Piled  l-\»-tt  »M  am| 
BMXMG  CODE  6S3S-01-4I 

Rhode  Island  Advisory  Committee; 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regidations 
of  the  U.S.  Commission  on  CivU  Rights, 
that  a  meeting  of  the  Rhode  Island 
Advisory  Committee  to  the  Commission 
win  convene  at  2.-00  p.m.  and  will  end  at 


3:30  p.m.,  on  June  14. 1982,  at  the 
Gilbane  Construction  Company.  Seven 
Jackson  Walkway,  in  Room  number  3. 
Providence,  Rhode  Island  02903.  The 
purpose  of  this  meeting  is  to  conduct  a 
subcommittee  discussion  on  affirmative 
action  in  the  State  of  Rhode  Island. 

Persons  desiring  additional 
information  or  planning  a  presentation 
to  the  Committee,  should  contract  the 
Chairperson.  Dorothy  D.  Zimmering.  12 
Chapin  Road.  Barrington.  Rhode  Island 
02806,  (401)  245-3515  or  the  New 
England  Regional  Office,  55  Summer 
Street,  8th  Floor,  Boston,  Massachusetts 
02110,  (617)  223-4671. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
emd  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C.  May  14  1982. 
loliii  L  Binkley. 
Advisory  Committee  Management  Officer. 


(FK  Doc  C^-lt77«  FUed  i-l»-B2:  B:«  aaj 
8UJNG  CODE  tSSS-OI-ll 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Articles 

Tlie  following  are  notices  of  the 
receipt  of  applications  for  duty-free 
entry  of  scientific  articles  pursuant  to 
section  6(c)  of  the  Educational  Scientific 
and  Cultural  Materials  Importation  Act 
of  1966  (Pub.  L  89-651;  80  Stat  807). 
Interested  persons  may  present  their 
views  with  respect  to  the  question  of 
whether  an  instrument  or  apparatiu  of 
equivalent  scientific  value  for  the 
purposes  for  which  the  article  is 
intended  to  be  used  is  being 
manufactured  in  the  United  States.  Such 
comments  must  be  filed  in  triplicate 
with  the  Director,  Statutory  Import 
Programs  Staff.  U.S.  Department  of 
Commerce.  Washington.  D.C.  20230.  on 
or  before  June  9, 1982. 

Regulations  (15  CFR  301.9)  issued 
imder  the  dted  Act  prescribe  the 
requirements  for  comments. 

A  copy  of  each  application  is  on  fUe, 
and  may  be  examined  between  8:30 
A.M.  and  5O0  P.M.,  Monday  through 
Friday,  in  Room  2097  of  the  Department 
of  Commerce  Building,  14th  and    . 
Constitution  Avenue.  N.W.,  Washington. 
DC.  20230, 

Docket  No.  81-00153.  Applicant  .., 

University  of  Utah,  Salt  Lake  City.  UT 
64112.  Article:  Nanosecond  Excitatioo 
Lamp.  Manufacturer  Photochemical 
Research  Associates,  Canada.  Intended 
use  of  article:  The  article  is  intended  to 
b6  used  for  tile  investigation  of  the  static 
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and  dynamic  nature  of  the  solute 
orienting  mechanism  in  uniaxial  media, 
in  particular,  stretched  polyethylene. 
Another  investigation  will  determme 
whether  biaxial  solute  ohoxtation  could 
be  achieved  using  "single  crystal 
texture"  p<^ethykae  as  a  substrate. 
Specific  aims  of  these  investigations  are: 

(1]  Characterize  the  static  aspects  of 
the  anisotropic  ^bal  orientation 
distribution  of  several  selected  aromatic 
solutes  by  determining  all  five  of  its 
second  and  fourth  mompntu,  using 
relatively  broad-band  excitation  of 
fluorescence  (bandwith  ca.  IQA*). 

(2)  Characterize  the  anisotropic 
molecular  rotation  of  the  solutes  as  a 
function  of  temperature  by  means  of 
time-resoh/ed  fluorescence  polarization 
and  dielectric  as  well  as  mechanical 
relaxation  meastoements. 

(3]  Explore  the  potential  of  vifaratiaoaJ 
spectroscopy  (IR.  Raman)  for 
measurements  on  solutes  in  stretched 
sheets. 

(4)  Explore  the  potential  of  stretched 
sheet-photoacoustic  spectroscopy 
combination. 

(5)  Investigate  the  potential  of  "sin^ 
crystal  texture"  polyethylene  as  a 
substrate. 

(6)  Determine  the  location  of  solute 
relative  to  polymer  morphology. 

Application  received  by 
CommisflicHier  ot  Customs:  April  7, 1982. 

Docket  No.  82-00154.  Apftticaat: 
University  of  Wisconsin.  Ho8{>tal  and 
Chnics,  800  Highland  Avenne,  Madison, 
WI 53792.  Article:  Aotonated  Uhrasonic 
Body  bnager.  Manafactarer.  Ausonics 
Pty.,  Ltd.,  Australia,  intended  use  of 
article:  The  article  is  intended  to  be 
used  for  chnical  and  scientific  research 
in  the  field  of  human  nhraaonic 
diagnosis.  The  precise  reproductibility 
of  scan  planes  and  scanning  geometry 
permits  computer-based  ultrasound  data 
acquisition  and  deveiopment  of  a 
reconstructive  allegro  rhytm  for  human 
soft  tissue  imaging  and  tissue  signature 
research.  In  addition,  the  extra 
ordinarily  wide  field  of  view  of  this 
instnmient  pomits  large  image 
reconstruction  of  body  parts  for  precise 
organ  volume  calculation.  The  water 
path  feature  of  the  article  is  ideal  for 
imaging  certain  (Xgans  not  well  studied 
by  contact  B-scanning  tediniques.  The 
article  will  also  be  utilized  in  extensive 
educational  programs  of  both  physicians 
and  technologists  in  which  trainees  from 
multiple  disciplines  are  exposed  to  the 
state  of  the  art  of  imaging  capabilitias  of 
various  instrumentation  types. 
Application  received  by  Coramissioner 
of  Customs:  April  7, 1982. 

Docket  Na  82-4)0155.  AH>licant  North 
Carolina  State  Unvisersity.  Poichasing 
Deparment  Box  5632,  Ralei^  NC  2765a 


Article:  Impulse  Generators^ 
Manufacturer.  Avtech  Electro-Systems 
Ltd.,  Canada.  Intended  use  of  article: 
The  articles  are  intended  to  be  used  to 
generate  ultra  short  optical  pulses  from 
semiconductor  laser.  Application 
received  by  Cosunissianer  of  Customs: 
April  7. 1982. 

Docket  No.  82-00156.  Applicant 
University  of  Wisconsin,  School  of 
Veterinary  Medicine.  333  North  Randall 
Avenue,  Madison,  WI  53715.  Article: 
Electron  Microscope,  Model  EM  410  and 
Accessaries.  Manufacturer  Philips 
Electronic  Instruments.  The 
Netherlands.  Intended  use  of  article:  The 
article  is  intended  to  be  nsed  for  studies 
of  biological  materials  or  infective 
agents  of  significance  to  the  study  of  the 
biology  and  heakh  (rf  domesticated 
animals,  primiarly  animals  of  economic 
significance  in  American  animal 
agriculture.  The  article  will  allow 
veterinary  scientists  to  study  the 
ultrastructural  morphology  of  animal 
cells  and  tissues  in  health  and  in  disease 
and  thereby  increase  understanding  of 
the  disease  process.  Experimeots  to  be 
conducted  will  indode  the  following: 

(1)  Doaimenting  that  ^tch  normal 
articular  chrondrocyte  has  1  dlium  and 
that  each  cilium  is  higlity  oriented  in  3- 
dimenaiooal  space. 

(2]  Study  of  d»  ceDs  of  the  growth 
plate  in  growing  svrine  and  to  compare 
the  ultrastrui^ure  of  cells  in  the  growth 
plate  of  domestic  swine  in  similar  cells 
in  miniature  swine, 

(3]  Focuses  on  the  ceils  of  the  growth 
plate  and  particaJarly  some  amorphous 
electron  dense  material  surrounding  the 
hypertrophying  cella  in  the  growth  plate, 
and 

[4]  Characteriaation  of  retinal 
terminals  of  the  superficial  and 
intermediate  layers  of  the  superior 
coDiculus  and  retinal  terminals  within 
the  intralaminax  zones  of  the  dorsal 
lateral  geniculate. 

Applicati'on  received  by 
Commissioner  of  Customs:  April  7, 1982. 

Docket  Na  82-00157.  Applicant: 
Sandia  National  Laboratories. 
Albuquerque,  New  Mexcio  87185. 
Article:  Dye  Laser.  Model  FL  2000  with 
FL-43  Pump  System.  Manufactarer. 
Umbda  Pkysik  GasfaH  ft  Co..  West 
Germany.  Intended  use  of  article:  The 
article  will  be  nsed  to  study  kinetic 
processes  in  explosions  and  the 
products  of  shock  dissociation  of 
explostve  and  higk  siMrgy  oMterials. 
Apftlicatfoa  iscaiwd  by  GoniBiissitxier 
of  Customs-  April  7, 1982. 

Docket  Na  82-00158.  Applicant 
Uniwai^  at  Gaoi^  Cantrol  Electron 
Microscopy  Lab..  Bazrow  HaU.  Athena, 
Geoi^  30862.  Artkla:  BadEon 
MioNMcapa*  McRlel  EM  400  with 


Accessories.  Manufacturen  Philips 
Electronic  Instruments.  The 
Netherlands.  Intended  use  of  Article; 
The  article  is  mteaded  to  be  used  to 
study  ultrastructual  features  of 
microbioiagical  orgennms  and  a  wide 
variety  of  plant  and  animal  tissues. 
Most  tissues  will  subjected  to  fixation^ 
embedment  altrathin  sectioning  and 
staining.  Some  speamens  will  be 
exmained  by  freeze  etch  replication  and 
others  by  negative  staining.  Geological 
specimens  will  be  prepared  by 
dispersing  fine  particles  onto  thin  plastic 
or  carbon  support  films  and  examining 
them  in  the  transmission  electron 
microscope.  The  article  will  also  be  used 
in  the  courses  Biology  701,  Theory  of 
Electron  Micrascopy  and  Biology  703, 
Electron  Microscof^  Laboratory  to  train 
graduate  students  and  some  technicians 
in  techm'ques  of  electron  microscopy 
sufficient  to  enable  them  to  understand 
and  to  professionally  perform  all 
aspects  of  electron  microscopy, 
including  tissue  preparation,  operation 
of  the  microscope  and  interpretation  of 
the  scientific  data  revealed  by  the 
electron  micrographs  and  the  analytical 
data  obtained  inm.  energy  dispersive  X- 
ray  analysis.  Application  received  by 
Commissioner  of  Caatoms:  /^tdl  7, 1982. 

Docket  No.  82-00150l  Appttcanb 
Nordkwestem  Universty /Medical 
School,  Department  of  Cell  Biology  and 
Anatomy.  303  East  Chkago  Ave.— Ward 
7-^5i,  Chicago,  n.  80611.  Article: 
Electron  Microscope.  Model  {EM 
lOOCX/  SEC  and  Accessories. 
Manufacturer  ]EOL.  Ltd.,  Japan. 
Intended  use  of  artkle:  The  article  is 
intended  to  be  used  for  stodSea  of  the 
molecular  architectuce  of  tissaee,  cells, 
and  isolated  molecules  obtained  as  part 
of  the  experimental  data  derived  from 
biomedical  research  projects.  The 
experiments  to  be  eondacted  will      ~^ 
revolve  around  determining  structural 
alterations  in  cells  during  different 
physiological  activities.  Ultimately  it  is 
hoped  that  new  light  will  be  shed  on  the 
function  of  cells  and  their  organelles  in 
both  normal  and  diseased  cells.  The 
article  will  also  be  used  for  the 
instruction  of  paduate  students. 
postdocutoral  fellows,  medical  students 
and  dental  students.  Application 
received  by  Commissianer  of  Customs: 
April  15, 1982. 

Docket  No.  82-0Q16a  Applicant:  Helen 
Haynes  Hospital.  Route  9W.  West 
Haverstraw,  NY  10808.  Article:  Electron 
Microscope,  Modal  Phd  UOO  EX  with 
Accassorias.  ManafactawK  JEOL  Ltd.. 
Japan.  Intended  use  of  article:  The 
article  is  intandad  to  be  used  for  studtes 
on  the  ttltraatructara  and  cfaanical 
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compositioa  (uaing  x-ray  microaiialyms) 
of  bone.  TbeM  experiments  will  indade: 

Morphlogical  and  microanalytical 
studies  on  the  process  of  bene 
mineralization  and  of  mineralization 
disorders,  e.g.  anticonvulsant-induced 
osteomalacia  in  children. 

Studies  on  the  response  of  bone  cells 
and  matrix  to  novel  treatments  for  a 
variety  of  bone  disorders,  such  as 
Paget's  disease  and  osteoporosis. 

Studies  on  the  interaction  between 
prosthetia  devices  and  bone  tissue. 

Studies  on  the  localization  and 
function  of  trace  elements  in  bone. 

Studies  on  the  origin  and  fate  of  bone 
cells,  using  tritium  labeled  amino  acids. 

Cytochemical  studies  on  bones 
formation  and  resorption. 

The  article  will  also  be  used  in  the 
training  of  graduate  students  requiring 
fine  structural  work  in  their  masters  and 
doctoral  thesis  research.  Application 
received  by  Commissioner  of  Customs: 
April  7. 1982. 

Docket  No.  82-00161.  Applicant: 
University  of  Medicine  and  Dentistry  of 
N.J.,  N.J.  School  of  Osteopathic 
Medicine,  300  Broadway,  Camden.  New 
Jersey  08108.  Article:  Electron 
Microscope.  Model  EM  109  and 
Accessories.  Manufacturer  Cari  Zeiss, 
West  Germany.  Intended  use  of  article: 
The  article  is  intended  to  be  used  in  a 
wide  variety  of  experiments  in  support 
of  studies  in  anatomy,  endocrinology, 
biochemistry,  physiology,  pharmacology, 
pathology,  microbiology.  Immunology, 
cell  biology,  medicine,  and  siu^ryr  (and 
their  subspecialties).  The  materials  to  be 
studied  will  include  human  and 
laboratory  animal  tissues,  fluids,  and 
secretions  obtained  from  studies  of  man 
and  laboratory  animals  in  health  and 
disease.  Application  received  by 
Commissioaer  of  Customs:  April  7, 1962. 

Docket  No.  82-00162.  Applicant: 
University  of  Michigan.  Department  of 
Naval  Architecture  &  Marine 
Engineering,  N.AM.E.  Building.  Aim 
Arbor.  MI  48109.  Article:  Propeller 
Dynamometer  R45.  Manufacturer. 
Kempf  &  Remmers  GmbH.  West 
Germany.  Intended  use  of  article:  The 
article  is  intended  to  be  used  to  measure 
torque  and  thrust  charcteristics  of  model 
propellers  in  open  water.  The  article  is 
also  intended  to  be  used  to  teach 
fundamental  hydrodynamics  to  students 
of  Naval  Architecture.  Application 
received  by  Commissioner  of  Customs: 
April  7, 1962. 

Docket  No.  82-00163.  Applicant 
University  of  Hawaii  at  Manoa. 
Procurement  and  Property  Managemant 
Office.  Bachman  Hall  Annex  Na  3. 2444 
Dola  Street.  HonoWn,  Hmraii  98822, 
Artkie:  Syp  kiotiiM  Meter. 
Manufactaaac  Oeaka  OaaigB  u^nki 


Kabushikl,  Kaisha,  Japan.  Intended 

of  article:  The  article  will  be  used  tn  die 
•  laboratory  by  Ocean  Engineering 
students  in  their  shidies  of  harbor  and 
offshore  engineering  for  the 
measurement  of  motions  of  ships  and 
platforms.  Application  received  by 
Commissioner  of  Customs:  April  7, 1982. 

Docket  No.  82-00164.  Apphcant 
Stanford  Univenity.  Procurement 
Department  AEL-109,  Stanford.  CA 
94305.  Article:  Infrared  Gas  Analyzer. 
Manafacturer  Binoe,  West  Germany. 
Intended  use  of  article:  The  article  is 
intended  to  be  used  for  the 
measurement  of  photosynthesis  and 
transpirabon  of  plants.  The  gaseous 
state  of  water  vapor  and  CO,  will  be 
studied.  Experiments  will  be  conducted 
to  determine  the  effects  of  temperature, 
light  and  humidity  on  photosynthesis 
and  transpiration.  Application  received 
by  Commissioner  of  Customs:  April  7. 
1982. 

Docket  No.  82-00165.  Applicant: 
University  of  Utah  Medical  Center. 
Department  of  Surgery.  50  No.  Medical 
Drive.  Salt  Lake  City,  Utah  84132. 
Article:  Neodymium  YAG  Surgical 
Laser.  Manufacturer  M.B.B.-A.T. 
G.M3.H.  West  Germany.  Intended  use 
of  article:  The  article  is  intended  to  be 
used  in  a  research  process  to  control 
bleeding,  especially  from  the 
gastrointestinal  tract  and  obliteration  of 
tumors  of  the  gastrointestinal  tract  The 
absorption  of  the  mucosa  of  the  stomach 
and  gastrointestinal  tract  by  the  article 
and  depth  of  penetration  is  to  be 
investigated.  Several  experiments  are  to 
be  utilized  using  chronic  and  acute 
specimens  of  the  gastrointestinal  tract 
subjected  to  Neodymium  YAG 
irradiation  measuring  the  ability  to 
control  bleeding  and  depth  of 
penetration  into  the  muscularis  and 
serosa  by  laser.  The  objectives  pursued 
are  those  of  developing  a  safe,  reliable 
technique  for  hemostasls  and  tissue 
obliteration  of  the  gastrointestinal  tract 
by  endoscopic  means.  "ITie  article  will 
also  be  used  In  the  coane  Surgical 
Gastroenterology.  Application  received 
by  Commissioner  of  Cttstoms:  April  9. 
1982. 

Docket  No.  82-00166.  National  Radio 
Astronomy  Observatory,  2010  N.  Forbes 
Blvd..  Suite  loa  Tucsoa  AZ  65745. 
Article:  Repair  of  Klystron 
VRB21130A40,  SN  0603G& 
Manufacturer  Varian  Canada,  Inc., 
Canada.  Intended  use  of  article:  Tlw 
article  is  intmdei)  to  be  used  as  a  i^ase- 
locked  local  oadllator  in  a  miUfaneter 
wave  racUo  astronomy  reoehw  wfaicfa  1* 
used  ia  oaBfimctlaa  with  a  microwave 
antenna  to  nwaaiaa  tte  intenaity, 
poUrinMoa.  fraqoaacy  and  directioii  of 
cosmic  radiatioa  Appbcatkn  rsoehped 


by  CommtsaioiMr  of  CnstoiBt:  April  fll 
1962. 

Docket  No.  82-00187.  AppUcantr 
Louisiana  State  University  Medical 
Center,  Biochemistry  Dept,  Medical 
Education  Building.  1901  Perxiido  Street. 
New  Orleans,  LA  7011Z  Article:  Custon 
Synthesis  of  Air  Incubator  for  Tlssae 
Culture  Observation  on  Nikon 
Microeoope  Stage.  Manufacturer  A.  A. 
RaSIen  Science  Workshops,  Carieton 
University,  Canada.  Intended  use  of 
article:  The  article  is  intended  to  be 
used  for  the  study  of  growth,  division, 
movement  etc  of  heart  cells  in  long- 
term  cuhme.  using  a  phase  contrast 
microscope.  Experiments  will  be 
conducted  to  determine  the  effects  of 
drugs,  gases,  and  other  cell  types  on 
heart  cells.  Application  received  by 
Commissioner  of  Cnstoms:  April  9. 1962. 

Dodcet  No.  82-0016a  Applicant 
Massachusetts  Institute  of  Technology. 
Department  of  Ocean  Engineering.  Room 
1-207,  Cambridge,  MA  02139.  Article: 
Elementrof  a  Cavitation  Susceptibility 
Meter.  Manufacturer  Delft  Hydraulics 
Laboratory,  TTie  Netfaeriands.  Intended 
use  of  article:  The  article  is  intended  to 
be  used  for  studies  of  sources  of  hull 
vibration  induced  by  propeller 
cavitation  sponsored  by  the  U.S. 
Maritime  Administration.  The  properties 
of  the  phencHnena  being  investigated  are 
cavity  volume  velocity,  water 
temperature,  density,  pressure,  velocity, 
viscosity,  total  gas  content  free  gas 
content  bubble  concentration,  bubble 
size  distributitMi,  and  cavitation 
susceptibility.  Application  received  by 
Commissioner  of  Customs:  April  9, 1962. 

Docket  No.  82-00169.  Applicant 
Memorial  Medical  Cent«-,  800  North 
Rutledge,  Springfield,  IL  62781.  Article: 
Electron  Microscope.  Model  H-OOO-S. 
Manufacturer  Hitachi  Scientific 
Instruments,  Japan.  Intended  use  of 
article:  The  article  is  intended  to  be 
used  for  the  study  of  the  ultrastructural 
pathology  of  gtoraerah,  skeletal  musdes, 
peripheral  nerves  and  malignant  and 
benign  toraora.  In  addition,  the  article 
will  be  used  for  the  training  of  Padiology 
residents,  medical  students  and 
technicians.  Application  received  by 
Commissiooer  of  Customs:  April  15, 
1982. 

Docket  Na  82-00170.  Apfriicanfc 
Department  of  the  Aimy,  Tripler  Army 
Medical  Center,  Department  of 
Pathology.  Ifcooioln.  Hawaii  986S8. 
Article:  Hectraa  Mlcrtwcope,  Modd  EM 
109  and  Aooosaeries.  Manufacturer  Carl 
Zeiss,  West  Germany.  Intended  use  of 
artideiThe  artide  is  intended  to  be 
used  for  the  examfaattan  of  speUmaus 
of  human  biological  materid  (biopsies 
and  soTRical  liseae  qwdraena). 
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ExperimentB  to  be  conducted  will 
consist  of  ultrastructural  examinatioD  of 
tissue  demonatrating  a  variety  of 
diseases  by  transmission  electron 
microscopy.  Fine  details  of  disease 
processes  will  be  photographed  and 
these  photographs  will  become 
permanent  records  for  teaching, 
diagnosis  and  research.  Application 
received  by  Commissioner  of  Customs: 
April  15, 1982. 

Docket  No.  82-00171.  Applicant: 
Central  State  University,  100  University, 
Edmond,  Oklahoma  73034.  Article: 
Period  Meter.  Manufacturer  Science 
Workshop— Carleton  University, 
Canada.  Intended  use  of  article:  The 
article  is  intended  to  be  used  for 
detection  of  bat  ultrasonic  cries  in  a 
descriptive  study  to  determine  foraging 
areas  and  times  of  various  bat  species  in 
Oklahoma.  Application  received  by 
Commissioner  of  Customs:  April  15, 
1982. 

Docket  No.  82-00172.  Applicant' 
Cornell  University,  Department  of 
Chemistry,  Baker  Laboratory,  Ithaca,  NY 
14853.  Article:  Excimer  Laser  Model  TB- 
861M-2  with  505FX  and  503RX  Quartz 
Optics  and  Dye  Laser.  Manufacturer 
Lumonics  Research,  Ltd.,  Canada. 
Intended  use  of  article:  The  article  is 
intended  to  be  used  to  investigate  the 
storage  and  transfer  of  energy  in 
gaseous  materials.  Of  special  interest 
here  will  be  the  elucidation  of 
mechanisms  leading  to  the  formation 
and  destruction  of  electronically  excited 
species  in  the  gas  phase.  Special 
emphasis  will  be  placed  on  the  oxygen/ 
iodine  system  currently  being  exploited 
for  use  as  a  chemical  laser  as  well  as 
other  potential  candidates  for  optical 
gain.  These  include  metal  vapor/rare 
gas  mixtures  and  complexes  of  volatile 
lanthanides.  Application  received  by 
Commissioner  of  Customs:  April  15, 
1982. 

Docket  No.  82-00174.  Applicant:  U.S. 
Department  of  Ener^,  Laramie  Energy 
Technology  Center,  P.O.  Box  3395, 
Laramie,  WY  82071.  Article:  Model 
MMZABIF  Ultra  High  Resolution  Mass 
Spectrometer  with  Accessories. 
Manufacturer  VG  Instruments,  United 
Kingdom.  Intended  use  of  article:  The 
article  is  intended  to  be  used  in  the 
study  and  characterization  of  fuel  and 
waste  materials  produced  from 
alternative  fossil  fuel  sources — oil  shale, 
tar  sands,  and  coal  products.  The 
makeup  of  these  materials  consists  of  a 
complex  mixture  of  many  different  types 
of  chemical  compounds.  The  material 
have  a  very  broad  range  of  chemical 
and  physical  properties.  The  primary 
application  of  the  article  will  be  towards 
analyzing  the  above  materials  under 


ultra-high  resolution  conditions,  for  the 
types  and  amounts  of  compounds 
present.  Undergraduate  and  graduate 
students  wall  have  the  opportimity  to 
use  this  instrumentation  as  part  of  their 
training  when  they  work  at  the  Laramie 
Energy  Technology  Center  as 
Associated  Western  Universities 
fellowship  recipients.  Application 
received  by  Commissioner  of  Customs: 
April  IS.  1982. 

Docket  No.  82-00175.  Applicant:  The 
University  of  Chicago,  950  East  59th 
Street,  Chicago,  Illinois  60637.  Article: 
Electron  Microscope,  Model  H-flOO-2 
and  Accessories.  Manufacturer  Hitachi 
Scientific  Instruments,  Japan.  Intended 
use  of  article:  The  article  will  be  used  to 
perform  ultrastructural  studies  on 
plasma  membranes  and  gap  junctions 
isolated  from  rat  and  rabbit  hearts  and 
prepared  for  electron  microscopy  by 
three  methods:  thin  sectioning,  negative 
staining,  or  freeze  fracture.  The  purpose 
of  these  studies  is  to  determine  the 
changes  produced  in  the  internal 
structure  of  the  membranes  by 
experimental  conditions  that  alter 
membrane  permeability  or  ion  transport. 
Immunelectron  microscopy  using 
ferriUn-labeled  primary  or  secondary 
antibodies  against  membrane  proteins 
will  be  used  to  trace  the  assembly  and 
degradation  of  these  proteins.  Changes 
in  structure  will  be  measured  where 
appropriate  by  optical  diffraction  of  the 
electron  microscopic  negatives  and 
image  reconstruction  techniques  will  be 
applied  to  maximize  the  information 
obtained  from  optical  diffraction  of  gap 
functional  membrane  channel  arrays. 
Graduate  students  and  post-doctoral 
fellows  participate  in  this  research  and 
thereby  receive  training  in  the  use  of 
this  electron  microscope  for 
investigating  the  cell  biology  of  heart 
muscle  and  its  diseases.  Application 
received  by  Commissioner  of  Customs: 
April  15, 1982. 

Docket  No.  82-00177.  Applicant: 
Calhoon  MEBA  Engineering  School,  9 
Light  Sti'eet  Baltimore,  MD  21202. 
Article:  Self  Cleaning  Purifier  with 
Accessories.  Manufacturer  Alpha- 
Laval.  Sweden.  Intended  use  of  article: 
The  article  is  intended  to  be  used  in 
diesel  engineering  training  conducted  on 
two  levels — licensed  engineers  diesel 
course  and  an  apprentice  diesel  course. 
In  addition  to  presenting  general  diesel 
engineering  principles,  both  courses  deal 
extensively  with  the  associated  fuel 
systems.  Particular  emphasis  is  placed 
on  the  handling  and  treatment  of  heavy 
residual  fuels  currently  being  burned  in 
large  low  speed  propulsion  diesels. 
Application  received  by  Commissioner 
of  Customs:  April  19, 1982. 


Docket  No.  82-0017a  Applicanb  ' 
Brookhaven  National  Laboratory. 
Upton,  New  York  11973.  Article: 
Monochromator  Crystals.  Manufacturen 
Cristal  Tec,  France.  Intended  use  of 
article:  The  article  is  intended  to  be 
used  in  a  research  program  involving  the 
study  of  the  properties  of  solids  using 
neutrons  from  the  Brookhaven  High  Flux 
Beam  Reactor.  The  neutrons  emerge 
from  the  pile  with  a  smooth  distribution 
of  energies,  neutrons  of  a  single  energy 
may  be  selected  from  the  pile  spectrum 
and  then  used  in  study  of  the  properties 
of  soUds.  Apphcation  received  by 
Commissioner  of  Customs:  April  19. 
1982. 

Docket  No.  82-00179.  Applicant 
Brigham  Young  University,  Department 
of  Chemistiy,  228  ESC,  Provo,  UT  84062. 
Article:  Kelvin  AC  Double  Bridge  & 
Automatic  Switch  Unit  Manufacturer 
Automatic  Systems  Laboratories,  United 
Kingdom.  Intended  use  of  article:  The 
article  is  an  essential  component  in  a 
system  being  designed  to  make 
precision  adiabatic  heat  capacity 
measurements.  This  article  will  be  used 
to  measure  very  accurately  the 
resistance  and  thence,  the  temperature 
of  a  platinum  resistance  thermometer. 
The  temperature  changes  caused  by  the 
input  of  a  known  amount  of  electrical 
energy  will  be  determined  and  used  to 
calculate  the  heat  capacity.  The 
temperature  and  changes  in  temperature 
are  two  of  the  most  important  quantities 
in  this  research  and  must  be  determined 
as  accurately  and  with  the  highest 
precision  possible.  The  article  will  be 
used  by  graduate  students  conducting 
thermodynamic  research  for  their 
dissertations  etc.,  and  by  undergraduate 
students  working  in  the  reseach  group. 
Apphcation  received  by  Commissioner 
of  Customs:  April  19, 1982, 

(Catalog  of  Federal  Domestic  Assistanoe 
Program  No.  11.105,  Importation  of  Duty-free 
Educational  and  Scientific  Materials) 
Frank  W.  Crael, 

Acting  Director,  Statutory  Import  Programa 
Staff. 
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Consolidated  DecMon  on  AppNcatlone 
for  Duty-Free  Entry  of  Circular 
Dichrolem  Spectrophotometers 

The  following  is  a  consolidated 
decision  on  applications  for  duty-free 
entry  of  circular  dichroism 
spectrophotometers  pursuant  to  Section 
0(c)  of  the  Educational,  Scientific  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L  89-851,  80  Stat.  897)  and  the 
regxilations  issued  thereunder  as 
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amended  (15  CPR  Part  901).  (See 
espedaUjr  {  9(n.ll(e).) 

A  copy  of  the  record  pwtatiiiug  to 
each  of  the  applications  in  this 
consolidated  decision  is  available  for 
public  review  between  8:30  ajn.  and  SO) 
p-m.  in  Room  2007  of  the  Departmeirt  of 
Ck)mnierce  Building  14tfa  and 
Constitution  Avenue.  N.W.,  Washington. 
D.C.  20230. 

Docket  No.  81-00367.  Appticant 
University  of  California.  Berkeley, 
Department  of  Chemistry,  529  Latimer   ' 
HaU.  Berkeley.  CA  9472a  Article: 
Circular  fNchroiam  ^aectrophotometer. 
Model  )-<S00-C  Manufacturer.  Japan 
Spectroscopic  Co^  Ltd.,  Japan.  Intended 
use  of  article:  See  Notice  on  page  48280 
in  the  FedoDd  Ra^atar  of  October  1. 
1981.  Advice  submitted  by:  National 
Bureau  of  SUndarda— March  15. 1082 
and  Department  of  Health  and  Homan 
Service*— December  18. 1981. 

Docket  No.  62-00028.  Applicant: 
Stanford  University.  Stanfwd.  CA  04305. 
Article:  Circular  Dicfaroism 
Spectrophotometer,  J-500C  and 
Attachment  Manufacturer  Japan 
Spectroscopic  Co..  Ltd^  JapaiL  Intended 
use  of  artide:  See  Notice  on  page  80044 
in  the  Federal  Ragistar  of  December  8, 
1981.  Advice  submitted  by:  National 
Bureau  of  Standards— March  18. 1982 
and  Depailuieut  of  Health  and  Human 
Servicea-4Mardi  17, 1982. 

Comments:  No  comments  have  been 
received  with  respect  to  eitiier  of  the 
foregoing  applications. 

Decision:  Applications  approved  No 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  articles, 
for  the  purposes  for  which  the  articles 
are  intended  to  be  used,  is  being 
manufactioed  in  the  United  States. 

Reasons:  Eaeh  foreign  article  to  which 
the  foregoing  applications  relate 
provides  circular  dichroism 
measurement  and  high  frequency 
switching.  The  Department  of  Health 
and  Human  Services,  and  the  National 
Bureau  of  Standards  advise  in  their 
respectively  cited  memorandums  that  (1) 
die  capabilities  of  the  foreign  articles, 
described  above  are  pertinent  to  the 
purposes  for  which  each  article  is 
intended  to  be  used  and  (2)  they  know 
of  no  domestic  instrument  or  apparatus 
of  equivalent  scientific  value  to  either  of 
the  foreign  articles  for  such  purposes  as 
these  articles  are  intended  to  be  used. 

The  Department  of  Commerce  knows 
of  no  other  Instrumeht  or  apparatus  of 
equivalent  scientific  value  to  either  of 
the  foreign  articles  to  which  the 
foregoing  applications  relate,  for  such 
pifrposes  as  these  articles  are  Intended 
to  be  need,  which  is  being  manofeotwad 
in  the  United  States. 


(Catalog  of  Federal  Dd^mUc  i 
Program  No.  11.105.  Inpocttilioa  of  EMy^ftae 
Educational  and  Sclaotlfic  Materials) 
Frank  W.  CiMi. 

Acting  Director,  Statatory  Import  Ptvgram 
Staff. 

(FS  Doc  e-UT4S  POad  S-IS-e  Ml  aaj 
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Oomell  Unhrerstty;  DecMon  on 
AppOntton  for  Duty-Free  Enfry  of 
Sdenflfte  Arttele 

The  following  is  a  dBciaion  on  an 
application  for  duty-4«e  entry  of  a 
scientific  articia  pursuant  to  sectioa  8(c) 
of  the  BdocatioDaL  S4^fa»ffHfk.  and 
Cultural  Materials  Impoctatimi  Act  of 
1968  (Pub.  L  80-861. 80  Stat  807)  and  the 
,  regulations  issued  thereunder  as 
amended  (15  CFR  Part  301). 

A  copy  of  (he  record  pertainiiig  to  this 
decision  is  available  fbr  public  review 
between  8:90  AM  ad  5:00  PM.  ia 
Room  2097  of  the  Department  of 
Conunerce  Bidding.  14th  and 
Constitution  Avenue,  N.W.,  Washington. 
D.C  20290. 

Docket  No.  81-00387.  Applicant: 
Cornell  University.  Department  of 
Agricultural  Engineering,  218  Riley-Robb 
Hall  Ithaca.  New  Yoi^  14853.  Article: 
Falling  Weij^t  Deflectometer. 
Manufacturer  A/S  Dynastest 
Engineering.  Denmark.  Intended  use  of 
article:  See  Notice  on  page  51828  in  the 
Federal  Hegialar  of  October  21. 1981. 

Comments:  No  comments  have  been 
received  with  respect  to  this  appHcatioa. 

Decision:  ^iplication  approved.  No 
instrument  at  apparatus  of  equivalent 
scientific  value  to  the  foreign  article,  for 
such  purpose  as  this  article  is  intended 
to  be  used,  is  being  manufactnred  in  the 
United  SUtes. 

Reasons:  The  foreign  artide  can 
generate  a  variaUe  amplitude  (500  to 
IZJOOO  pounds)  pulse  kwd  of 
approximately  28  milliseoands  duratioa 
Tlie  National  Bureau  of  Standards 
advises  in  its  memorandum  dated  April 
13, 198Z  that  (1)  die  capability  of  the 
foreign  article  desoibed  above  is 
pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no  donestlc 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  article  for 
the  appllcanf  s  faitended  use. 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
artide,  for  such  purposes  as  this  artide 
is  intended  to  be  used,  which  is  being 
manufactured  in  the  United  States. 


Proy— MeumiB^hyottett— glD»^pIfs 

Educatteaal  and  Srimtifir  Uatariab) 
Frank  W.Gnal. 

Acting  DABctar.  Statutory  Import  Pn^nam 

Staff. 

PllDH.1 


Petitiom  by  ProdMdno  Firm  for 
Dataminattons  of  ElgHtty  To  Apply 
for  Trade  Adtuatroant  Aasiatanca 

Petitions  have  been  accepted  for  filiagw 
from  the  following  firms:  (1)  Parts 
Processing  Corporation.  543  West  «9nl 
Street.  New  York.  New  Yofk  10096. 
producer  of  women's  coats  and  jadcets 
(accepted  April  28. 1962);  (2)  Colorado 
Forge  Corporation.  327  West  \awt^ 
Colorado  Springs.  Colorado  80003, 
producer  of  **C  damps  and  other 
fiKgings  (accepted  April  21^  1982):  (3) 
The  Egging  Company.  1000  Bggiiv 
Boulevard.  Guiley,  Nebraska  80141. 
prodnoer  of  tractor  cabs  and  agricuhnral 
equipment  (accepted  April  28, 1982);  (4) 
Strydes,  inc.  988  South  Village  Oaks 
Drive.  Covina.  California  91724. 
producer  of  women's  fackets,  pants  and 
skirts  (accepted  April  28. 1962);  (5)  F  JL 
&  IC  fate  1296  B.  Joppa  Road.  Towaoa. 
Maryland  21204.  pro^icer  of 
skateboards  and  sports  protecUsa 
equipment  (accepted  May  3. 1062);  (6) 
MXR  Innovatians.  Inc.  748  Driving  Park 
Avenae,  Rodiester.  New  York  1461S, 
producer  of  sound  equipment  (accepted 
May  4. 1962);  (7)  Eaaex  Plastics  Piniahii^ 
Company,  inc.  135  Tcmawanda  Street. 
Buffalo,  New  Ywk  14207.  producer  of 
plastk:  coatalners,  tebles,  bushings,  and 
other  prodocto  (accepted  May  6. 1962); 
(8)  Carus  Corporation.  1500  Eighth 
Street  LaSalle,  Illinois  81301.  produosr 
of  chemicals,  magazines  and  books 
(accepted  May  6. 1982);  (^  William 
Atkin  Company.  Inc..  350  Fifth  Avenue, 
New  York.  New  York  10118.  producer  of 
men's  shirts  (accepted  May  7. 1982);  (10) 
The  Glass  Grafters.  Ltd..  P.O.  Box  96^ 
Lebanon,  New  Jersey  08833.  producer  ot 
lighting  fixtures  (accepted  May  7, 1962); 
(11)  Aetna  Shirt  Corporation.  8801  Kelso 
Drive.  Baltimore,  Maryland  21221, 
producer  of  men's  shirts  and  women's 
blouses  and  dresses  (accepted  May  la 
1962):  (12)  K.WA  Manufacturing 
Company,  1801  South  Main  Street.  Los 
Aiigeles,  California  90015,  producer  of 
uniforms  and  linens  (accepted  May  10, 
1982);  (13)  Kommit  Industries,  Inc..  1114 
N.E.  28th  Avenue,  Portland.  Oregon 
97232.  producer  of  coolers,  fceeacrs  and 
store  fixttses  (accepted  May  10, 1962); 
(14)  iOng  Laboratories,  Inc.,  127  Solar 
Street,  Syracuse.  New  York  13204, 
prodecer  of  electronic  cooqxments 
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(accepted  May  11, 1982);  and  (15)  Frank 
MaddoclcB,  Inc.,  10933  Camarlllo  Street 
North  Hollywood,  California  91602, 
producer  of  display  and  exhibit 
materials  (accepted  May  13, 1982). 

The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (Pub.  L  9»-618)  and  9  315-23  of 
the  Adjustment  Assistance  Regulations 
for  Firms  and  Commimities  (13  CFR  Part 
315).  Consequently,  the  United  States 
Department  of  Commerce  has  initiated 
separate  investigations  to  determine 
whether  increased  imports  into  the 
United  States  of  articles  like  or  directly 
competitive  with  those  produced  by 
each  firm  contributed  importantly  to 
total  or  partial  separation  of  the  Arm's 
workers,  or  threat  thereof,  and  to  a 
decrease  in  sales  or  production  of  each 
petitioning  firm. 

Any  party  having  a  substantial 
interest  in  Oie  proceedings  may  request 
a  public  heariiig  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  the  Director,  Certification  Division, 
Office  of  Trade  Adjustment  Assistance, 
International  Trade  Administration,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230,  no  later  than  the  close  of 
business  of  the  tenth  calendar  day 
following  the  publication  of  this  notice. 
The  Catal(^e  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  imder  which  these 
petitions  are  submitted  is  11.300,  Trade 
Adjustment  Assistance.  Inasfar  as  this 
notice  involves  petitions  for  the 
determination  of  eligibility  under  the 
Trade  Act  of  1974,  the  requirements  of 
Office  of  Management  and  Budget 
Circular  No.  A-95  regarding  review  by 
clearinghouses  do  not  apply. 
Jack  W.  Osbuni,  ]t.. 

Director,  Certification  Division,  Office  of 
Tivcle  Adjustment  Assistance. 

PH  Doc.  82-1374S  PHad  V1V-S2:  »M  am) 
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Pig  Iron  From  Canada;  Preliminary 
Reeulta  of  Administrative  Review  of 
Antidumping  Finding 

agency:  International  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
administrative  review  of  antidumping 
finding.     ~ 

summary:  The  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  pig  iron  from 
Canada.  The  review  covers  the  three 
known  manufacttu^rs  and  two  known 
exporters  of  this  merchandise  to  the 
United  States  presently  covered  by  the 


finding  and  the  period  July  1, 1980 
through  June  30, 1961. 

As  a  result  of  the  review,  the 
Department  has  preliminarily 
determined  to  assess  dumping  duties  for 
certain  firms  equal  to  the  calculated 
differences  betweeen  United  States 
price  and  foreign  market  value  on  each 
of  their  shipments  during  the  period  of 
review.  Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  May  20, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betsy  E.  Sdllman  or  David  R.  Chapman, 
Office  of  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230 
(202-377-4833/2657). 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

On  August  5, 1981  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  (46  FR 
39871-39872)  the  final  resulU  of  its  first 
administrative  review  of  the 
antidumping  finding  on  pig  iron  from 
Canada  and  announced  its  intent  to 
conduct  the  next  administrative  review 
by  the  end  of  July,  1982.  As  required  by 
section  751  of  the  Tariff  Act  of  1930 
("the  Tariff  Act")  the  Department  has 
now  conducted  that  administrative 
review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  pig  iron,  currently 
classifiable  under  item  numbers  606.1300 
and  606.1500  of  the  Tariff  Schedules  of 
the  United  States  Annotated  (TSUSA). 
This  review  covers  the  three  known 
manufacturers  and  two  known  exporters 
of  pig  iron  to  the  United  States  presently 
covered  by  the  finding  and  the  period 
July  1, 1980  through  June  30. 1981. 

One  exporter  did  not  ship  pig  iron  to 
the  United  States  during  the  period.  The 
estimated  duty  deposit  rate  for  this  non- 
shipping  firm  shall  be  the  most  recent 
information  for  the  firm. 

One  exporter,  a  new  shipper,  did  not 
respond  to  our  questionnaire.  The  rate 
for  assessment  and  for  deposit  of 
estimated  duties  for  this  non-responsive 
firm  not  previously  investigated  shall  be 
the  highest  rate  calculated  during  the 
original  fair  value  investigation,  since  it 
is  higher  than  current  rates  for 
responding  firms  with  shipments  in  the 
current  period. 

United  States  Price 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
defined  in  section  772(b)  of  the  Tariff 
Act.  Purchase  price  was  calculated  on 


the  basis  of  the  ex-mill  price  to  an 
unrelated  United  States  purchaser. 
Where  applicable,  deductions  were 
made  for  fi«ight  equalization  and 
commissions  to  unrelated  parties. 
Freight  equalization  is  a  price 
adjustment  that  allows  a  manufacturer 
to  sell  at  the  same  price  to  customers 
located  at  different  distances  from  that 
manufacturer.  No  other  adjustments 
were  claimed  or  allowed. 

Foreigo  Market  Vahie 

In  calculating  foreign  maricet  value  the 
Department  used  home  market  price,  as 
defined  in  section  773(a)  of  the  Tariff 
Act.  Home  market  price  was  based  on 
the  ex-mill  price  and  adjusted,  where 
applicable,  for  height  equalization.  In 
the  case  of  Stelco,  we  used  price  list 
prices  as  the  basis  for  foreign  market 
value  for  certain  months  in  the  absence 
of  sales  in  those  months.  These  price 
lists  were  adhered  to  for  sales  in  all 
other  months.  No  other  adjustments 
were  claimed  or  allowed. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  mai^s  exist: 


MwMtKknr/cvofMr 

TtMIMriod 

.rs; 

Abex  IndiaMM.  UntM. 

Algoma  Steet  Corporation,  Ltd . 

Dnftf  o  Inc         

7/1/8l>-e/80/«1 

7/i/BO-e/30/ei 

7/1/80-«/30/ei 
7/1/80-S/S0/81 

7/1/80-S/S0/S1 

'0 
0 

Sloloo  Inc 

0 

PtMpp    Brattw*    (Cwwda). 
tM 

7J 

>  No  (Nprnantt  during  p«1od. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
on  or  beforS  June  21, 1982  and  may 
request  disclosure  and/or  a  hearing 
within  10  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  be  held  30  days  after  publication  of 
this  notice  or  the  first  working  day 
thereafter.  Any  request  for  an 
administrative  protective  order  must  be 
made  within  5  days  of  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
dumping  duties  on  all  appropriate 
entries  with  purchase  dates  during  the 
time  period  involved.  Individual 
differences  between  United  States  price 
and  foreign  market  value  may  vary  from 
the  percentages  stated  above.  The 
Department  will  issue  appraisement 


instnictioni  on  each  exporter  dfe«cdy  to 
the  Castoin*  Service. 

FWtfaer,  u  provided  for  by  (  353.48(b) 
of  the  Commerce  Regulation*.  ■  cagh 
deposit  based  Upon  the  mai^gins  stated 
above  shall  be  required  on  all  shipments 
entered,  or  withdraivn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results.  Hieas 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review  and  notice 
are  hi  aooordance  with  751(a)(1)  of  ttie 
Tariff  Act  (19  U.S.C.  1675(a)(1)  and 
I  35a.53  of  the  Commecca  Re^ilationa 
(19(7R963^) 
Gaf7  N.  Horilck, 

Deputy  AuistmtSecntary  far  tapoit 

AdmiMuatntitm. 

Matrl4,lM2. 

pvikis. 
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Solar  Energy  Raaearch  Inatttute: 
Dedalon  oa  AppHcalloa  f or  Outy-Frae 
Entry  of  Sdontfflc  Article 

The  following  is  a  decMoa  on  an 
application  for  daty-4«e  entry  of  a 
scientific  article  pursuant  to  section  6(c) 
of  the  BducatioiMl.  Scientific  and 
Cultural  Matciials  laqwrtatiaD  Act  of 
1966  (Pub.  L  80-661. 80  Stat  807)  and  the 
regulations  teaaed  thereunder  aa 
amended  (15  CFR  Part  301). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
between  8:30  A.M.  5:00  P.M.  in  Room 
2097  of  the  Department  of  Commetoa 
Building,  14th  and  Constitution  Avenua, 
N.W.,  Washington.  D.C  2023a 

Docket  No.  80-00362.  Applicant:  Solar 
Energy  Research  Institute,  1617  Cok 
Boulevard.  Golden.  CO  80401.  Article: 
MBX,  X-Ray  Microanalysis  System. 
Manufacturer  Cameca.  Ft«nce. 

Intended  use  of  artlde:  See  Notice  on 
page  56855  in  the  Federal  RegMsr  of 
August  26, 1980. 

Comments:  No  comments  have  been 
received  with  respect  to  this  application. 

Decision:  Application  approved.  No 
instrument  or  apparatus  of  equivalent 
sdentiflc  value  to  the  foreign  article,  for 
such  purposes  as  this  article  is  Intended 
to  be  used,  was  being  manufactured  in 
the  United  States  at  the  time  the  foreign 
article  was  ordered  (December  31, 1979). 
Reasons:  The  foreign  article  provides 
both  cathode  luminescence 
spectroscopy  and  selected  area 
diffi-action.  The  National  Bmeau  of 
Standards  advises  in  its  memorandum 
dated  March  30. 1982  that  (1)  the 
capabilMaa  of  tbe  foreign  artfde 
deacribed  above  are  pertinent  to  the 


appUcanf  s  Intended  purpose  and  (2)  tt 
knows  of  no  domestic  instrument  or 
apparataa  of  equivalent  scientific  vahw 
to  the  foreign  article  for  the  applicant's 
Intended  ose  wiudi  was  available  at  tbe 
time  the  foreign  article  was  ordered. 

The  D^Mtftment  of  Commerce  knows 
of  no  other  instrament  or  appartus  of 
equivalent  scientific  value  to  the  foreign 
article,  for  such  purposes  as  this  article 
is  intended  to  be  used,  which  was  being 
manufactured  in  the  United  States  at  the 
time  the  foreign  article  was  ordered. 

(Catalog  of  Federal  Domestic  Auistance 
Propam  No.  11.106.  Importation  of  Duty-Pree 
Educational  and  Scientific  Materials) 
Fkank  W.  CnwI. 

Acting  Director,  Statutory  Import  Programs 
Staff. 

(FS  Dos.  8>-tV«  HM  ft'l»4k  M*  a^ 
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Steel  Wire  Strand  for  Preetaveeed 
Concrete  From  JafMn;  PreHmlnanr 
ReeuRa  of  Admlnletratlve  Review  of 
AntMumping  Finding  and  Tentaflve 
Oetermlnatton  To  Revoke  In  Pvt 

AQBNCV:  International  Trade 
Administration,  Commerce. 
action:  Notice  of  preliminary  resuks  of 
administratiTe  review  of  antidomping 
finding  and  tentative  determination  to 
revoke  in  part 

summary:  Hie  Department  of 
Commerce  has  conducted  an 
administrative  review  of  the 
antidumping  finding  on  steel  «vire  stand 
for  prestresaed  concrete  ham  Japan.  The 
review  covers  the  13  known 
manufacturers  and  exporters  of  this 
merchandise  to  the  United  States 
presendy  covered  by  the  finding, 
generally  for  the  period  April  1. 1978 
through  Noveaber  3a  1980.  This  review 
indicates  the  existence  of  dumping 
margins  in  particular  periods  for  certain 
firms. 

As  a  result  of  the  review  the 
Department  has  preliminary  determined 
to  assess  dumping  duties  for  those  firms 
equal  to  the  calculated  difference 
between  United  States  price  and  foreign 
market  value  on  eadi  of  their  shipments 
during  the  period  of  review. 

The  Department  also  has  tentatively 
determined  to  revoke  the  finding  with 
respect  to  Sumitoow  Electric  Industrias. 
Ltd.  All  of  the  firm's  sales  were  made  at 
not  leas  than  fair  value  during  tbe  period 
April  1. 1978  through  December  31. 1960. 
Interested  parties  are  invited  to 
comment  on  theae  preliminary  resolts. 
EFFECnVI  OKOL  May  2a  106Z. 
PON  raHffMM  MRMMATION  COWTACR 
FWIp  GaUaa  ar  ftobert  Marenkk.  Office 
of  Compliaaoa.  International  Trade 


AdnriniatoatkB.  U.S.  Departamit  of 
Comneree,  Waslungtan,  DiC  20230 

(202-S77-«023/2«ee). 


Background 

On  December  8, 1978.  a  ftumping 
finding  with  respect  to  steel  wire  strand 
for  prestressed  concrete  ("strand^  irota 
Japan  was  published  in  the  Federal 
Register  as  Treasury  Decision  78-487  (43 
FR  57596).  On  January  1. 1980,  die 
provisions  of  title  I  of  die  Trade 
Agreements  Act  of  1979  became 
effective.  Title  I  replaced  the  provisions 
of  the  Antitdumping  Act  of  1921  ("the 
1921  Act")  widi  a  new  title  VII  to  the 
Tariff  Act  of  1930  f 'the  Tariff  ActT- On 
January  2, 198a  the  authority  for 
admininatedng  tfaa  antiAimping  du^ 
law  was  transferred  from  the 
Department  of  the  Treasury  to  the 
Department  of  Commerce  ("the 
Department").  The  Department 
published  in  the  Fnilsiri  Via^Xm  of 
March  26. 1066  (45  FR  20511-12)  a  aotke 
of  iatent  to  «««~^i^  administrative 
reviews  of  aM  outstanding  daMpii^ 
findings,  Aaraqaired  by  sectka  711  ef 
the  Tariff  Ad.  die  Departaant  haa 
condactad  an  adadniatiative  review  of 
the  fiadiag  on  steal  «rin  strand  for 
prestresaed  coaMeta  fraat  Japan.  The 
substantive  pimiiiiim  of  the  1021  Act 
and  the  apiaiipilale  CastaOM  Servtoa 
regolatiana  apply  to  all  miliqaidalBd 
entiiaa  asade  prior  to  Janoaiy  1. 196ik 

Scope  of  tfia  Kaviaw 


The  taaporta  covered  by  ti>a  review 
are  ahipoaaala  of  steel  wire  akaad.  othar 
than  aUoys  stoaL  stiiias  islimiinl  and 
snitabla  for  naa  in  preMrnased  (_ 
Steal  wire  strand  for  |si  stiassiid 

concrete  is  cmrendy  daasifiable  i 

item  642.1120  of  the  Tariff  -STtuKtrhn  of 
the  United  Stirtas  Annotated  (TSUSA). 

This  review  covers  the  13  known  finM 
engaged  in  the  Baudactare  or  ^ 

exportation  of  Japanese  steel  wire 
strand  for  prestressed  concrete  to  the 
United  States  |Mesendy  covered  by  fta 
finding.  Om  company,  Kawatetsa  Wire 
Ppoducto  Co.,  Ltd..  was  discontinued 
during  the  original  fair  value 
investigation.  In  general  this  review 
covCTs  die  period  April  1, 1978  throagb 
November  3a  1960. 

Sumitono  Electric  Industries,  Ltd. 
("SEI")  has  reqaested  a  revocation  of 
the  fim^  with  regard  to  its  sales  of 
sti-and.  Oar  review  indicates  diet  afl  of 
the  ^Ts  sales  were  aiade  at  not  less 
than  fob  vahie  during  tbe  period  April  1. 
1978  trough  December  31,  ig6a  As 
provided  for  by  1 363JM(e)  of  the 
CoBiiiierueRsgalatloiis.Sa  haa  agreed 
in  writing  to  an  hnmedlate  suspension  of 
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liquidation  and  reinstatement  of  the 
finding  if  circumstances  develop  which 
indicate  that  strand  manufactured  by 
SEI  and  thereafter  imported  into  the 
United  States  is  being  sold  by  SEI  at  less 
than  fair  value. 

United  States  Ptk» 

In  calculating  United  States  price  the 
Department  used  purchase  price,  as 
deHned  in  section  772  of  the  Tariff  Act 
or  section  203  of  the  1921  Act 

Purchase  price  was  based  on  the 
packed  delivered  price,  either  to  an 
unrelated  purchaser  in  the  United  States 
or  to  an  unrelated  Japanese  trading 
company  for  export  to  the  United  States, 
as  appropriate.  Where  applicable, 
deductions  were  made  for  inland  freight, 
F.O.B.  charges,  ocean  freight,  and 
insurance.  No  other  adjustments  were 
claimed  or  allowed. 

Foreign  Market  Value 

In  calculating  foreign  maricet  value  the 
Department  used  home  market  price,  or 
prices  to  a  third  country  (Kuwait  for  the 
period  April  1, 1978  through  March  31, 
1979,  and  Iraq  for  the  period  April  1, 
1979  through  November  30, 1980)  when 
home  market  sales  were  insufficient, 
both  as  defined  in  section  773  of  the 
Tariff  Act  or  section  205  of  the  1921  Act. 

Ihuing  our  review,  the  petitioner 
alleged  sales  below  the  cost  of 
production  with  respect  to  four  of  the 
Japanese  manufacturers.  Also  during  the 
review  but  prior  to  the  submission  of 
these  allegations,  the  Department  has 
requested  and  verified  cost  data  from 
the  two  largest  Japanese  manufacturers 
of  strand,  Shinko  and  Sumitomo.  Our 
analysis  of  this  verifled  cost  data  had 
revealed  sufficient  sales  above  the  cost 
of  production  to  proceed  on  a  sales  price 
basis  of  comparison  for  these  two  firms. 
The  Department  has  compared 
petitioner's  allegations  with  the  verified 
cost  data  and  finds  that  no  further  cost 
of  production  investigation  is  warranted. 

Where  applicable,  adjustments  to 
foreign  market  value  were  made  for 
inland  freight,  rebates,  technical 
services,  ^ferences  in  interest  costs, 
packing  differentials,  and  differences  in 
merchandise  (differences  in  diameter, 
lead  patenting,  and  billet  grinding],  in 
accordance  with  H  353.15  and  353.16  of 
the  Commerce  Regulations  and 
8S  153.10  and  153.11  of  the  Customs 
Service  Regulations.  No  other 
adjustments  were  claimed  or  allowed. 

In  its  fair  value  determination,  the 
Department  of  the  Treasury  denied  any 
adjustment  for  billet  grinding.  Billet 
grinding  is  a  process  employed  in  the 
production  of  strand  for  home 
consumption  to  assure  compliance  with 
Japanese  standards,  which  process  is 


not  used  on  strand  sold  for  export  In 
now  allowing  the  adjustment  the 
Department  has  verified  that  billet 
grinding  is  part  of  the  home  market 
production  process  only,  and  that  higher 
production  costs  are  incurred  in  the 
home  market  than  in  the  export  market 
thereby  warranting  adjustment 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of 
United  States  price  to  foreign  market 
value,  we  preliminarily  determine  that 
the  following  margins  exist: 


MwuiKAnr/Eivartv 

Time  parted 

Margin 
(par- 
oanQ 

Kokoku  Steal  Wire, 

Ltd/ al  exporter*. 

Ltd/MHaublaN 
Corporattort/ 
Freyasinai 
Intemsfionai. 
Shinto  Wire  Company, 
Ltd./tf  other 

Sumitomo  ElecWc  Ind., 

Ltd/al  exportan. 
Suzuki  Metal  Industry 

Co..  Lld./»ll 

exporters. 
Suzuki  Metal  Industry 

Ca,  Lid- 
Suzuki  Matalindusty 

Co..  Ltd. /Mitsubishi 

Corp.. 
Suzuki  Metal  mdusky 

Co..  Ltd./Miiaul « 

Co..  Lid. 
Suzuki  Metal  mduatry 

Co..  Ltd./Ntaho4Mal 

Co..  Ltd.. 
Telkoku  Sangyo  Co., 

Ltd/an  axportars. 
Tatioku  Sangyo  COs 

LU/Ntsaho-keai  Co. 

Lid 
Teikoku  Sangyo  Coi, 

L«./al  othar      • 

exporters. 
Toyko  Rope  MIg.  Ool, 

Lid. 

4/1  /78-3/31  /79. 

4/1/79-11/30/80 

4/ 1  /78-3/31  /7« 

0 
0 

e 

4/1/79-11/30/80 ~ 

4/1/79-11/30/80  — 

4/1/78-3/81/79 . 

4/1/79-12/31/80 

4/1/76-3/31/79.- 

4/ 1  /79-1 1  /30/80 

4/1/79-12/31/79 

1/1/80-11/30/80  -.„ 

4/1/79-1 2/31/79 

1/1/8O-11/30/80 

4/1/79-12/31/79 

1/1/80-11/30/80         ...J 

4/1/78-3/31/79 . 

4/1/79-11/30/8Q           _J 

4/1/79-11/30/80.     

0 

0 

0 
0 
0 

0 

0.29 
0 

0.17 
0 

0.03 
0 

0 

0.10 

0 

4/1/78-3/31/79 

4/1/79-11/30/80 

e 

0 

Toyto  Ropa  MIg.  Ca. 
Ud/M  •vortar*. 

4/1/78-3/31/79 

4/1/79-11/30/80.      ..._. 

0 
0 

Tentative  Determination 

Also  as  a  result  of  our  review,  we 
tentatively  determine  to  revoke  the      ■ 
finding  on  steel  wire  strand  for 
prestressed  concrete  from  Japan  with 
regard  to  Sumitomo  Electric  Industries, 
Ltd.  If  this  revocation  is  made  final  it 
will  apply  to  unliquidated  entries  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse;  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice. 

Interested  parties  may  submit  written 
comments  on  these  preliminary  results 
on  or  before  June  21, 1982  and  may 
request  disclosure  and/or  a  hearing 
within  10  days  of  the  date  of 
publication.  Any  hearing,  if  requested, 
will  t>e  held  30  days  after  publication  of 
this  notice  or  the  first  workday 


thereafter.  Any  request  for  an 
administrative  protective  order  must  be 
made  no  later  than  5  days  after  the  date 
of  publication.  The  Department  will 
publish  the  final  results  of  the 
administrative  review  including  the 
results  of  its  analysis  of  any  such 
comments  or  hearing. 

The  Department  shall  determine,  and 
the  U.S  Customs  Service  shall  assess, 
dumping  duties  on  all  appropriate 
entries  made  with  purchase  dates  during 
the  time  periods  involved.  Individual 
differences  between  United  States  price 
and  foreign  market  value  may  vary  from 
the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  direcdy  to 
the  Customs  Service. 

Further,  as  provided  for  by  f  353.48(b) 
of  the  Commerce  Regulations,  a  cash 
deposit  based  upon  the  most  recent  of 
the  margins  above  shall  be  required  on 
all  shipments  of  steel  wire  strand  for 
prestressed  concrete  by  these  firms 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results.  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  administrative  review,  tentative 
determination  to  revoke  in  part  and 
notice  are  in  accordance  with  sections 
751(a)(1)  and  (c)  of  the  Tariff  Act  (19 
U.S.C.  1675(a)(1).  (c))  and  §§  353.53  and 
353.54  of  the  Commerce  Regulations  (19 
CFR  353.53.  353.54). 
Gary  N.  Horlick, 

Deputy  Assistant  Secretary  for  Import 
Administration. 
May  12. 1982. 

(PR  Doc  82-13739  PIkid  5-19-82:  arts  am) 
atUMQCOOC  aS10-2f-M 


University  of  Hawaii;  Dedalon  on 
Application  for  Duty-Free  Entry  of 
Scientific  Article 

The  following  is  a  decision  on  an 
application  for  duty-free  entry  of  a 
scientific  article  pursuant  to  Section  6(c) 
of  the  Educational,  Scientific,  and 
Cultural  Materials  Importation  Act  of 
1966  (Pub.  L  89-651.  80  Stat  897)  and  the 
regulations  issued  thereunder  as 
amended  (15  CFR  Part  301). 

A  copy  of  the  record  pertaining  to  this 
decision  is  available  for  public  review 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  2097  of  the  Department  of 
Commerce  Building,  14th  and 
Constitution  Avenue,  N.W.,  Washington. 
D.C.  20230. 

Docket  No.  81-00218.  Applicant: 
Univereity  of  Hawaii,  2444  Dole  Street 
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Honolulu.  Hawaii  96822.  Article: 
Electron  Spectrometer.  BSCLAB  5. 
Manufacturer  VC  Scientific 
Instniments.  Ltd.  United  iCingdom. 
Intended  uiie  of  article:  See  Notice  on 
page  31466  in  die  Federal  Register  of 
June  16. 1961. 

Commenta:  No  comments  have  been 
received  with  respect  to  this  application. 
Decision:  Application  approved.  No 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  article,  for 
such  purposes  as  this  article  is  intended 
to  be  used,  is  being  manufactured  in  the 
United  States.  Reasons:  The  foreign 
article  is  equipped  tvith  a 
monochrome  tized  AlKa  X-ray  source. 
The  National  Bureau  of  Standards 
advises  in  its  memorandum  dated  April 
5, 1982  that  (1)  the  capabiUty  of  the 
foreign  article  described  above  is 
pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign  article  for 
the  applicant's  intended  use. 

The  Department  of  Commerce  knows 
of  no  other  instrument  or  apparatus  of 
equivalent  scientific  value  to  the  foreign 
article,  for  such  purposes  as  this  article 
is  intended  to  be  used,  which  is  being 
manufactured  in  the  United  States. 

(Catalog  of  Federal  Domestic  Assistanoe 
Program  No,  11.105,  Importatioo  of  Duty-Pree 
Educational  and  Scientific  Materials) 
Frank  W,  Cnel 

Acting  Dinctor,  Statatory  Import  Progrmts 
Staff. 

r™  Do*  K-13741  Ffled  i-\»-Vt.  ftIS  ami 
BILUNG  COOC  SS1«-tf-M 


National  Oceanic  and  Atmoapheric 
Administration 

Land  Remote  Sensing  Sateilte 
Advisory  Committee;  Open  Meeting 

AQCNCV:  National  Oceanic  and 
Atinospheric  Administration  (NOAA), 
Commerce. 

summary:  TTie  Committee  was 
established  on  August  12. 1981,  to  advise 
the  Secretary  of  Commerce  on 
management  of  the  U.S.  civil  operational 
land  remote  sensing  satellite  program  to 
be  administered  by  NOAA  beginning 
January  1983,  and  on  proposals  for 
transfer  of  the  program  to  the  private 
sector.  Initial  members  were  appointed 
April  27, 1982. 

Time  and  Piaoe:  An  open  meeting  %vill  be  keld 
on  June  7, 1982.  from  l.-OO  to  4:00  p.m..  and 
June  8, 1982.  from  8:30  to  11:30  a.m..  and 
1:30  to  4:30  p.m.  at  Main  Commerce 
Building.  Room  4630, 14th  Street  and 
Constitution  Avenue  ^fW,  Washington, 
D.C.  (Public  entrance  to  the  building  is  on 
14th  Street,  betrreen  Constitution  Avemte 
and  E  Street) 


Tantattve  AgHida 

(1)  OrienUtioo  for  New  Members  on  the 
U.8.  CivU  OperatioDal  Land  Remote  Seoaiog 
Program  (fint  day). 

(2)  DiscusaioD  of  Pro^tun  Managemeat 
Issaes  (seoood  day,  ajs.). 

(a)  Data  AcquiaiUon  Plans  and  User 
Requirements. 

(b)  Data  Distiibation  Plans.  Pricing 
Structure,  and  die  Market 

(3)  Discussion  of  the  Decisions  of  tfaa 
Cabinet  Council  on  Commerce  and  Trade  and 
Steps  leading  to  Commerdallzatioa  (second 
day,  p.m.) 

Public  Partidpatian 

The  meeting  will  be  open  to  public 
attendance,  and  approximately  60  seats 
will  be  available  for  the  public. 
including  10  seats  reserved  for  media 
representatives  on  a  first-come,  first- 
served  basis. 

The  last  30  minutes  of  each  half-day 
session  will  be  set  aside  for  comments 
from  the  floor.  Written  statements  may 
be  submitted  by  the  public  at  any  time 
before  or  after  the  meeting,  and  should 
be  directed  to  Dr.  John  R  McElroy. 
Assistant  Admhiistrator  for  Satellites. 
NOAA.  Washington.  D.C  20233. 

Minutes  of  the  meeting  will  be 
available  for  public  reference  after 
certification  by  the  Committee 
Chairperson  30  days  following  the 
meeting. 

FOR  FURTHER  IWrOWMATION: 

Contact  the  Committee  Control  Officer. 
Ms.  Jennifer  Oapp  at  (301)  763-5804  or 
the  Committee  Staff  Officer.  Ms.  Peggy  . 
Harwood,  at  (301)  763-7822.  They  are 
located  in  the  Office  of  External 
Relations.  National  Earth  Satellite 
Service.  NOAA,  {Sx3)  Washington,  D.C 
20233. 

Dated:  May  14. 1962. 
Francis  ).  BaBnl, 

Director,  Office  of  Information  and 
Management  Serricea. 

|FR  Doa  B2-137M  FUed  t-lS-Sfc  Sd4S  imJ 

eaxmo  cooe  s$is-ia-M 


National  Technical  Information  Service 

Radian  Corp^  Grant  of  Limited 
Exclusive  Patent  License 

Notice  is  hereby  given  that  the 
National  Technical  Information  Service 
(NTIS),  U.S.  Department  of  Commerce, 
granted  to  Radian  Corporation  a  limited 
exclusive  right  In  the  United  States  and 
in  certain  foreign  countries  for  the 
manufacture,  use  and  sale  of  the 
products  embodied  in  U.S.  Patent 
Application  No.  6-261.415  (dated  May  7. 
1981).  "Echometry  Device  and  Method 
for  Remote  Measurement  of 
Temperature  Utilizing  Interferometric 
Principles." 


The  limited  exclusive  license  granted 
by  NTIS  is  a  royalty-bearing  license  for 
a  term  of  five  years  from  the  date  of  the 
first  commercial  sale.  The  ticense  may 
be  revoked  in  accordance  with  41 CFR 
101-4.104.5. 

Dated-  May  13. 1982. 

Douglas  |.  Campion. 

Program  Coordinator.  Office  ofCoremment 
Inventions  and  Patents.  National  Technical 
Information  Service. 

int  D9C  ts-uass  nied  »-i»-afc  SM  ^ 


National  BursMi  of  Standards  . 

Cttanges  Pertaining  to  the  interfac* 
Standards  Exdusion  List 

In  a  nbtice  published  in  the  Federal 
Roaster  on  February  23. 1982  (47  PR 
7872),  the  National  Bureau  of  Standards 
(NBS)  announced  proposed  changes  to 
the  exclusion  list  pertaining  to  Federal 
Information  Processing  Standards 
Publication  60-1.  I/O  Channel  Interface: 
Federal  Information  Processing 
Standards  Publication  61.  Channel  Level 
Power  Control  Interface;  Federal 
Information  Processing  Standards 
Publication  62,  Operational 
Specifications  for  Magnetic  Tape 
Subsystems:  and  Federal  Informatioo 
Processing  Standards  Publication  63. 
Operational  Specifications  for  Rotating 
Mass  Storage  Subsystems.  Interested 
parties  were  allowed  until  April  9. 1982. 
to  submit  written  comments  regarding 
the  proposed  changes  to  the  ewdusioo 
lisL 

As  a  result  of  a  review  and  {uialysis  of 
conmients  received.  NBS  has  made  a 
determination  that  the  following 
additions  will  be  made  to  the  exclusioa 
list 


Appta  Conipular  lne_ 
Apple  Cotnpularlne.. 
BMCorp.. 


Vackir  QrapHc;  Inc. 
Vector  QraiMc.  kc. 
Vector  (kipMc  Inc. 
Vaclor  QrapMc  Inc.- 
Vector  GraplK  lna_ 
Vector  GnpNc,  Ine.- 
Vector  GrmMc  hlC- 


Apple  I  Pka  Sertn. 
AppieSSensa. 
BM  9yMMI/23  OMl 

vpieoa 

SyMaa 
Vector  S10S. 
Vector  ZBOOl 
Vector  300& 


Interested  parties  are  invited  to 
submit  written  comments  or 
recommendations  identifying  candidate 
systems  which  should  be  added  or 
removed  from  the  exclusion  list  to  the 
Director.  Institute  for  Computer  Sciences 
and  Technology,  Attention:  Interface 
Standards  Exclusion  List,  National 
Bureau  of  Standards,  Washington,  D.C 
20234.  Comments  should  include 
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infonnatkin  auppcvtiiig  any  propoied 
additioB*  (or  removals)  to  that  bst 
accordiiig  to  the  criteria  described  m  the 
Federal  Register  notice  of  March  19, 
1979  (44  PR  16466),  which  announced  the 
availability  of  a  proposed  initial 
exclusion  list.  Any  comments  submitted 
which  are  deemed  by  the  sender  to 
contain  confidential  or  proprietary 
informatron  should  be  approprtatety 
designated  and  marked. 

NBS  maintains  a  marling  list  of 
vendors,  Federal  agencies,  and  other 
interested  parties  to  whom  copies  of  the 
current  exclusion  list  are  sent  on  a 
regular  basis.  Parties  on  the  mailing  list 
will  also  be  sent  copies  of  the  proposed 
changes  and  the  announcement  of  the 
determination  on  the  proposed  changes. 
Those  who  wish  (o  be  included  on  the 
mailing  list  should  send  a  written 
request  to  the  address  noted  above  for 
submission  of  cooiments  or 
recommendations  regarding  the 
exclusion  list 

The  exclusion  list  will  be  used  in 
conjunctian  with  the  applicability 
provisions  of  the  Federal  I/O  channel 
level  interface  standards.  This  List  and 
the  exclusion  criteria  are  not  a  part  of 
the  standards  themselves,  but  are 
provided  for  in  the  standards. 

Dated:  May  14. 19K. 
Emast  Amblar, 

Director. 

(TK  Doe.  Sa-I37n  PUnJ  VI»-ac  »« iBf 
BILIJN6COOC  391*-OMi 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Toxicotoflicai  Advisory  Board;  Meeting 

agency:  Consumer  Product  Safiety 

Commission. 

ACTION:  Notice  of  meeting:  Toxicological 

Advisory  Board. 

summary:  This  notice  announces  a 
meeting  of  the  Toxicological  Advisory 
Board  on  Monday.  June  7, 1982.  from 
0:30,  ajn.  until  4tf>  p.ni.,  and  Tuesday, 
June  8, 1982,  from  K30  a.m.  untB  LDO 
p.m.  The  meeting,  which  is  open  to  the 
public,  will  be  held  in  Room  456  at  5401 
Westbard  Avenue,  Bethesda.  Maryland. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Susan  Guenette.  Directorate  for  Health 
Sciences.  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207; 
301-492-6957. 

SUPKEMEKTARY  mFORMATIOM:  The 
Toxicological  Advisory  Board  is  an 
established  nine-member  advisory 
conunittee  which  advises  the 
CommissioD  en  precautionary  labeling 
for  acutely  tosdc  household  substances 
and  on  instructions  for  first  aid 


treatment  labeling.  In  addition,  the 
Board  reviews  labeling  requirements 
that  have  been  toeoed  nsKler  the  Federal 
Hazardous  Substances  Act  and 
recommends  revisions  it  deems 
appropriate.  The  Toxicological  Advisory 
Board  was  created  on  November  10, 
1978,  under  the  authority  of  Section  10  of 
the  1978  CPSC  Authorization  Act 
(Pub.  L.  95-631). 

On  June  6-7. 1962,  the  board  will 
consider  new  information  pertaining  to 
its  previous  review  of  zinc  and 
magnesium  silicofluorides  and  resolve 
the  recommended  labeKng  for  these 
substances.  The  sensitization  potential 
of  a  number  of  compounds  discussed  at 
the  April  1962  meeting  will  be  reviewed 
in  greater  depth.  The  board  will  attonpt 
to  determme  otAy  if  sufficient 
presumptive  evidence  of  strong 
sensitization  exists  to  suggest  the 
substance  for  further  study  by  the 
Commission.  The  following  compounds 
will  be  discussed:  ethylenediamine, 
dietbylenetriamine,  benzethonium 
chloride,  benzoyl  peroxide,  castor 
beans,  and  nickel  salts.  The  balance  of 
the  board's  time  will  be  spent  in 
discussing  the  format  and  narrative 
content  of  its  final  report 

The  two-day  meeting  is  open  to  the 
public;  however,  space  is  limited. 
Persons  who  wish  to  make  oral  w 
v^rritten  presentatiana  should  notify 
Susan  Guenette  (see  address  above)  ca 
Dr.  Pred  Marozzi  (same  address.  Rm. 
724)  by  Tuesday.  June  1, 1962.  The 
notifioitton  should  list  the  name  of  the 
individual  who  will  make  the 
presentotlaB.  tlw  person,  ctmipany, 
group  or  indoetry  on  whose  behalf  the 
presentation  will  be  made,  the  subject 
matter,  and  the  approximate  time 
requested.  Time  permitting,  these 
presentations  and  other  statements  from 
the  audience  to  members  of  the  Board 
may  be  allowed  by  the  presiding  officer. 
Requestors  will  be  informed  of  the 
decision  before  the  meeting. 
Sadya  E.  Dunn, 
Secretary. 
May  18. 1982. 

[FR  Doc  82-13897  PIM  5-n-«  MS  anf 
BtUINQCOOe  USS^VM 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Ak  Force 

USAF  Sdentfflc  Advisory  Board; 
Meeting 

The  USAP  Scientific  Advisory  Board 
Ad  Hoc  Cesunittee  on  Enhancement  of 
Airlift  in  Force  Proiection  will  meet  at 
the  National  Academy  of  Sciences 

Study  Center,  Woods  Hole, 


Massachusetts  cm  June  2S-Jdy  9. 1962. 
The  meeting  will  convene  at  8:30  aji. 
and  adjourn  at  5:00  pjn.  each  day. 

The  cmnntittee  will  consider  all  facts 
presented  to  them  and  outlme.  (kafU  and 
prepare  a  report  reconunendkig  new  or 
improved  technology  which  will 
enhance  the  Mihtary  Airlift  Connnand's 
ciHTent  capability  to  meet  and  sustain  a 
surge  operation.  The  briefings  and 
disc^wions  will  be  dosed  to  the  public 
in  accordance  with  Section  552b{c)  of 
Title  5,  United  States  Code,  spet^cally 
subparagrapb  (1). 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-8404. 
Winnilwl  F.  HoIbms, 
Air  Force  Federal  Register  Lkmon  Officer. 

(FR  Doc.  82-13746  FUed  8-1S-82;  £46  ain( 
BtOING  COOE  )n»^-ii 


USAF  ScfentMc  Advisory  Board; 
Muutliiy 

The  USAF  Scientific  Advisory  Bowd 
Electronic  Systems  Divisioa  Advisory 
Croup,  Air  Force  Systems  Command. 
will  bold  meetings  on  July  14, 1962,  from 
6:30  aan.  to  5d)0  pjn.,  and  on  July  15, 
1982.  from  8:30  ajn.  to  12:00  p^n^  at 
Hanscom  Air  Force  Base. 
Massachusetts,  m  the  Command 
Management  Center.  Building  160& 

The  group  will  receive  classified 
briefings  and  hold  classified  diacuaaions 
on  selected  Air  Force  Command, 
Control,  and  Communications  programs. 

The  meetings  concern  matters  listed 
in  section  522b(c)  of  Title  5,  United 
States  Code,  specifically  subparagraph 
(1)  thereof  and,  accordingly,  the 
meetings  will  be  closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-8404. 
WimiibelF.l 


Air  Farce  Federai  Register  Uamon  Officer. 

(FR  Doc.  82-13747  Filed  5-19-82:  8:45  amj 

MLUNO  cooe  aswsi  ■ 


DEPARTMENT  OF  ENERGY 

BonnevWe  Power  AdmMstoatfon 

intent  To  rievlee  Tranaorieeion  Policy; 
Outline  of  Future  I 


AGENCY:  Bonneville  Power 
Administration  (BPA),  DOE. 
action:  Notice  of  intent  to  revise 
transmission  policy;  outline  of  future 
procedures.  File  No.:  TrP-1. 

summary:  On  February  17. 1981  (40  FR 
12658).  BPA  onnouaced  ita  kitention  to 
revise  its  transmission  pohcy.  On  March 
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30. 1981  (46  JR  19296).  BPA  extended  the 
period  within  which  it  would  accept 
recommendations  concerning 
transmission  policy  from  March  31. 1981. 
to  the  later  of  April  30. 1981.  or  the  last 
day  of  BPA's  hearings  on  its  proposed 
transmission  rate  adjustment. 

By  this  notice,  BPA  is  reopening  the 
period  in  which  recommendations 
concerning  transmission  policy  will  be 
accepted  and  requesting  that  all 
documents  which  become  part  of  the 
Official  Record  compiled  in  the  process 
of  developing  the  transmission  poUcy 
contain  the  file  number  designation  TrP- 
1.  This  notice  also  identifies  the 
Responsible  Official,  amends  the 
tentative  schedule  previously 
announced,  and  describes  the  proposed 
scope  of  issues  to  be  treated  in  the  final 
policy  in  light  of  comment  which  has 
already  been  made  a  part  of  the  Official 
Record. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Donna  L  Ceiger.  Public  Involvement 
Coordinator.  P.O.  Box  12999.  Portland, 
Oregon  97212,  503-23(>-347a  Oregon 
callers  may  use  the  toll-free  number 
800^52-8429:  callers  in  California. 
Idaho.  Montana,  Nevada.  Utah. 
Wyoming,  and  Washington  may  use 
800-547-6048. 

Mr.  George  Gwinnutt  Lower 
Columbia  Area  Manager.  Suite  288. 1500 
Plaza  Building.  1500  NE.  Irving  Street 
Portland.  Oregon  97208.  503-230-4551: 

Mr.  Ladd  Sutton,  Eugene  District 
Manager,  Room  206,  211  East  Seventh 
Street,  Eugene.  Oregon  97401.  503-345- 
0311. 

Mr.  Ronald  H.  Wilkerson,  Upper 
Columbia  Area  Manager,  Room  561. 
West  920  Riverside  Avenue.  Spokane. 
Washington  99201.  509-45&-2518. 

Mr.  Gordon  H.  Brandenbui:ger. 
Kalispell  District  Manager.  P.O.  Box  758, 
Kalispell.  Montana  59901,  406-755-6202. 

Mr.  Ronald  K.  Rodewald.  Wenatchee 
District  Manager.  P.O.  Box  741. 
Wenatchee.  Washington  96801,  509-662- 
4377,  extension  379. 

Mr.  Thomas  M.  Noguchi,  Acting  Puget 
Sound  Area  Manager,  415  First  Avenue 
North.  Room  250.  Seattle.  Washington 
98100.  206-442-4130. 

Mr.  Roy  Nishi.  Snake  River  Area 
Manager.  West  101  Poplar,  Walla  Walla. 
Washington  99362,  500-525-5500, 
extension  701. 

Mr.  Robert  N.  La^el.  Idaho  Palls 
District  Manager.  531  Lomax  Street 
Idaho  Falls.  Idaho  83401,  206-523-2706. 

SUPPiCMCNTARY  INFORMATION: 

1.  Documents  Comprising  the  Official 
Record.  In  response  to  BPA's  notices  of 
February  17. 1961  (46  FR  12658)  and 
March  3a  1961  (46  FR  19296)  comments 


have  been  received  from  the  following 

sources: 

Coos  Curry  Electric  Coop,  Inc..  David  A. 

Smith— 04/20/81 
Culham.  William  B..  Portland.  Oregon — 

02/26/81 
Eugene  Water  &  Electric  Board.  Harold 

S.  Worcester— 05/01/81 
Grant  County  PUD.  R.  O.  Ingebrigtson— 

05/15/81.  04/20/81 
ICP.  Robert  R  Hartley— 11/05/81, 05/ 

22/81 
ICP.  Merrill  Schultz— 11/00/81 
League  of  Women  Voters.  Ellen 

IGiight— 04/20/81  (rcv'd) 
McMinnville.  City  ofi  Jack  L  NichoUs— 

02/20/81 
Montana.  State  of:  Leo  Berry.  Jr. — 06/04/ 

81 
Oregon  DOE,  Michael  W.  Grainey— 08/ 

21/81 
Pacific  Gas  &  Electric  A.  Kirk 

McKenzie — 05/04/81 
Pend  Oreille  County  PUD  No.  1.  James  E. 

Sewell— 04/29/81 
PPC.  Robert  M.  Greening— 04/29/81 
Seattle.  City  of:  Arthur  T.  Lane— 05/04/ 

81 
Seattle  City  Light  Gerald  R.  Garman— 

05/22/81.  05/08/81.  04/17/81.  03/31/81 
Seattle  City  Light  Dennis  M.  Gray— 04/ 

29/81 
Washington  Water  Power  Co..  Gregoty 
Prekeges— 05/14/81 
All  of  the  above-hsted  comments  are 
part  of  the  Official  Record  in  the  TrP-l 
file,  even  though  some  were  filed  after 
the  specified  deadlines.  In  addition,  the 
entire  record  of  the  transmission  rate 
adjustment  hearing  which  began  in 
February  1981  is  part  of  the  Official 
Record  in  the  TrP-1  file. 

Persons  wrishing  to  add  documents  to 
the  Official  Record  should  file  such 
additional  documents  with  BPA's  Public 
Involvement  Coordinator,  clearly 
marked  with  the  TrP-1  file  designation. 
If  such  additional  documents  are 
voluminous  and  are  already  on  file  with 
BPA.  interested  persons  need  only 
indicate  their  date  and  where  they  are 
on  file,  and  the  Coordinator  will  make 
them  part  of  the  TrP-1  file. 

Documents  which  become  part  of  the 
TrP-1  file  by  September  1, 1982.  will  be 
considered  in  the  formulation  of  the 
proposed  transmission  policy. 
Documents  received  after  this  date  will 
not  be  considered  in  the  formulation  of 
the  proposed  transmission  policy,  but 
will  be  considered  in  the  formulation  of 
the  final  transmission  policy. 

2.  Responsible  Official.  James  L 
Jones.  Deputy  Power  Manager,  is  hereby 
designated  as  the  Responsible  Offldal 
for  the  development  of  the  proposed 
transmission  policy. 

3.  Amended  Schedule.  BPA  will  hold 
preliminary  discussions  on  the  prbposed 


transmission  policy.  All  customers  and 
interested  parties  will  be  advised  of 
meeting  schedules  once  they  are  set 

October  lASt?— publication  of 
proposed  transmission  policy  with 
generic  draft  contract  or  contracts  and 
request  for  public  comment  Public 
hearings  will  be  held  during  which 
public  comments  will  be  received. 

January  7aS3— publication  of  notice  of 
final  transmission  poHcy  with  generic 
draft  contract  or  contracts. 

4.  Scope  of  Issues  for  Proposed 
Transmission  Policy.  The'final 
transmission  policy  will  address  issues 
arising  in  the  following  areas: 

a.  BPA's  objectives  for  wheeling 
services, 

b.  the  types  of  transmission  services 
BPA  intends  to  offer  and  their  major 
features,  and 

c  compensation  methodology  for 
transmission  losses. 

While  development  of  this  policy  will 
require  parallel  development  of  certain 
rate  concepts,  the  final  transmission 
policy  will  not  contain  those  rate 
matters  which  will,  instead,  be 
addressed  in  the  next  transmission  rate 
adjustment  following  the  publication  of 
the  final  transmission  poUcy. 

Issued  in  Pctrtland.  Oregon.  May  12, 1962. 
Marvin  KUnger,  ^ 

Acting  Administrator. 

[FR  Doc  a^-U771  FUad  »-!•-«£  M6  ^ 
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Economie  Regulatory  Administiatlon 

T.W.  OM,  Inc4  Action  Takwi  on  Consent 
Order 

AGENCY:  Economic  Regulatory 
Adminisfration.  DOE. 

ACTION:  Notice  of  action  taken  on 
consent  order. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  that  it  has 
adopted  a  Consent  Order  with  T.W.  Oil 
Inc.  (formeriy  JOC  OIL,  INC.)  as  a  final 
order  of  the  Department  ~ 
EFFECTIVE  DATE  May  20, 1962. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  J.  McKee.  Director.  Philadelphia 
Field  Office.  Economic  Regulatory 
Administration.  1421  Cherry  Street 
Philadelphia.  Pa,  19102  (215/597-2633). 
SUPPLEMENTARY  INFORMATION:  On 
February  8, 1982.  Vol  47.  FR  575e-57Ba 
the  ERA  published  a  notice  in  the 
Federal  Registar  that  it  had  executed  a 
proposed  Consent  Order  with  T.W.  Oil, 
Ina  (formerly  JOC  OIL.  INC)  on 
October  13. 1961  which  would  not 
become  effective  sooner  than  30  days 
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after  publication  of  that  notice.  Pursuant 
to  10  CFR  205:l99f(c].  interested  persons 
were  invited  to  submit  comments 
concerning  the  terms  and  csnditioin  of 
the  Proposed  Consent  Order. 

As  the  notice  of  February  8. 1982 
stated,  the  period  duriag  which  the 
alleged  violations  occurred  was 
November  1, 1973  through  Jime  30, 1974 
and  the  products  involved  were  No.  2 
and  No.  6  otL  As  that  notice  also  stated, 
under  the  Consent  Order  T.W.  Oil,  Inc. 
is  required  to  refund  to  an  identified 
end-user  customer,  the  Commonwealth 
of  Virginia,  the  amount  of  $294,739.00 
while  the  remaining  sum  of  $313.069jOO 
together  with  any  applicable  installment 
interest  is  to  be  remitted  to  the 
Department  of  Energy  which  will 
"determine  the  ultimate  disposition  of 
these  monies."  Specifically,  until  such 
ultimate  disposition  is  determined,  the 
money  is  to  be  held  in  escrow. 

No  conmients  were  received 
questioning  any  of  the  terms  and 
conditions  of  Ae  Consent  Order. 

Two  comments  were  received,  one 
from  the  State  of  Maine  and  the  other 
from  the  New  York  State  E&ergy  Office, 
making  suggestions  wi&  regard  to  the 
ultimate  disposition  of  those  funds 
currently  being  paid  into  escrow.  Both 
agreed,  as  does  the  EKA,  that  an  effort 
must  first  be  made  to  deteimine  whether 
there  are  identifled  end-users  «^  were 
overcharged  to  whom  the  funds  can 
properly  be  returned,  and  both  suggest 
that  the  remaining  amount  be 
distributed  to  the  states  in  which  the 
overcharges  purportedly  occwred  for 
use  in  energy  related  programs. 

Accordmgly,  both  comments  will  be 
properly  considered  at  the  time  ERA 
makes  a  determination  with  regard  to 
the  disposition  of  the  escrow  hmd,  but 
neither  suggests  any  reason  why  the 
ERA  should  not  proceed  to  make  the 
proposed  Consent  Order  GnaL 

The  proposed  Consent  Order  is 
therefore  made  final  and  effective  on  the 
date  of  publication  of  this  Notice  iacaed 
in  Philadelphia,  PA  on  6th  day  of  May. 
1982. 

Robert  ).  McKee  |r.. 

Director,  Phiiadelphia  field  Office.  Ectmamiic 
Regulatory  Administration. 

PH  Doc  B-137W  Filad  S-lS-te  ft4S  am\ 
BHJJNa  COOC  M60-«1-« 


Thonnra  P.  ReMy,  Inc.;  Proposed 
RemedM  Ortfer 

Pursuant  to  10  CFR  205.192(c],  the 
Economic  Regulatory  Administration 
hereby  gives  notice  of  a  Proposed 
Remedial  Order  which  was  issued  to 
Thomas  P.  Reidy,  be  c^  Houston, 
Texas. 


This  Proposal  Remedial  Order 
charged  Thomas  P>  Reidy,  Inc.  with 
pricing  violations  in  the  amount  of 
$8,463,808.04,  plus  accrued  interest  in 
sales  of  motor  gasoline  and  fuel  oil 
during  the  time  periods  of  Novemb^  1, 
1^3  through  May  31, 1975. 

A  copy  of  the  Proposal  Remedial 
Order,  with  confidential  information 
deleted,  may  be  obtaned  from  David  H. 
Jackson.  Dftector,  Kansas  Qty  Office, 
Economic  Regulatory  Administration, 
324  East  11th  Street  Kansas  Oty, 
Missouri  04100-2406.  On  or  before  jane 
4, 1982,  any  ag^'eved  person  may  file  a 
Notice  of  Objections  with  the  Office  of 
Hearings  and  Appeals,  2000  M  Street, 
N.W.,  Washington,  D.C.  20*81,  in 
accordance  with  10  CFR  205.193. 

Issued  in  Kansas  City,  Missouri  oa  tiie  7th 
day  of  May  1M2. 
David  H.  lack^n, 

DireKlir.Kansa*  City  Office,  EcoBOBUc 
Regulatory  Adwinistraticm. 

Cancnrrmce: 
Jeamnarie  Homan, 
Officm  of  General  CowmeL 

|FB  One  ia-I377«  POad  S-W-Ct  MBa^ 


Energy  Information  AdMnistntlon 

PuWicafloa  o(  Atternattve  Fuei  Price 
CeHoge  and  hicrenicnial  Price 
Threshold  for  Hiflh  Cost  Natural  Gas 

The  Nrtnrri  Css  Micy  Act  of  1978 
(NGPA)  pPHb.  L.  95-621)  signed  mto  law 
on  Noreraber  9, 1978,  mandated  a  new 
framework  for  the  regulation  of  most 
facets  of  the  natwal  gas  industry.  In 
general  imder  TWe  n  of  the  NGPA, 
interstate  natural  gas  pipeline 
companies  are  required  to  pass  through 
certain  portions  of  their  acquisition 
costs  for  netnvl  gas  to  industrial  users 
in  the  form  <rf  a  surcharge.  The  statute 
requires  that  the  ultimate  cost  of  gas  to 
the  indnstrial  fiacibty  should  not  exceed 
the  cost  of  the  fbel  oil  which  the  facility 
could  use  as  an  ahemative. 

Pursuant  to  Title  n  of  the  NGPA. 
section  204(e).  the  Energy  Information 
Administration  (EIA)  herewith  publishes 
for  the  Federal  Energy  Regulatory 
Commission  [FERCT}  computed  natiu-al 
gas  ceiling  prices  and  the  hi^  cost  gas 
incremental  pricing  threshold  which  are 
to  be  effectivs  June  1, 1982.  These  prices 
are  based  on  ttta  prices  of  alternative 
fuels. 

For  furtlier  infonnatiaa  contact:  Leroy 
Browun.  Jr..  Energy  Information 
Administration,  Federal  Building,  Room 
4121.  WastungtOB.  D.C  20161. 
Telephone:  (202)  633-4I7ia 


Section  I 

As  required  by  FERC  Order  No.  50; 
computed  prices  are  shown  for  the  48 
contiguous  States.  The  EKstrict  of 
Cohimbia's  ceiling  is  included  with  the 
ceiTrng  for  the  Stale  of  Maryland.  FERC, 
by  an  Interim  Role  isaned  on  March  2, 
1981,  m  Docket  No.  RM79-21,  revised 
the  methodology  for  calculating  ttie 
monthly  alternative  frvl  price  ceilings 
for  State  regions.  Under  the  revised 
methodology,  the  applicable  altemative 
fuel  price  ceifing  pobliahed  for  each  of 
the  contiguous  States  shaB  be  the  lower 
of  the  alternative  fuel  price  ceihng  for 
the  State  or  the  alteraatiTe  fuel  price 
ceiling  for  the  muUistate  te^on  in  which 
the  State  is  located. 

The  price  ceitang  is  expre^d  in 
doUara  per  miDioB  British  Thermsl  Units 
(BTUs).  The  me^od  used  to  detemine 
-the  price  ceilings  is  described  in  Section 
IIL 
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161 

Mlr^l|in          

143 

128 

UiMiMipiA  X 

160 

lLii9«n,»i  1 

3.39 

Montana' 

391 

3139 

«i"J"  t 

ISO 

172 

3.37 

Naw  YMtmoa 

Z9e 

Noi"  VijrV  1    

160 

Nonh  Carolina >._ 

160 

Wnrth  rValintff  i          

139 

noin 

3.55 

116 

Oragan  ■ 

150 

lao 

Rhode  Island  > .... 

3J2 

South  Carolina  > .. 

3.60 

Smith  DiaflM> 

3.39 

160 

Tay^  I     ,_._ 

113 

l«Wl> 

191 

Vermont ' 

172 

Vlrglnlal 

360 

Wnhkiglnni 

ISO 

143 

WIM  III  Mill  1             

3lS9 

Wvoming' 

3.91 

iMrlni  Rula. 
1. 

iaaiwd  aa  Marah : 

E.  net,  to  Doefeat  Ito.  mr7S-2 
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Section  Q    Incremental  Pricing 
Threshold  for  High  Cost  Natural  Gas 

The  EIA  has  determined  that  the 
volume-weighted  average  price  for  No.  2 
distillate  fuel  oil  landed  in  the  greater 
New  York  City  Metropolitan  area  during 
March  1982  was  $35.69  per  barrel.  In 
order  to  establish  the  incremental 
pricing  threshold  for  high  cost  natural 
gas,  as  identified  in  the  NGPA,  Title  II, 
Section  203(a)(7).  this  price  was 
multiplied  by  1.3  and  converted  to  its 
equivalent  in  millions  of  BTU's  by 
dividing  by  5.8.  Therefore,  the 
incremental  pricing  threshold  for  high 
cost  natural  gas,  effective  Jime  1, 1982,  is 
$8.00  per  million  BTlTs. 

Section  III    Method  Used  to  Compute 
Price  Ceilings 

The  FERC,  by  Order  No.  50,  issued  on 
September  29, 1979,  in  Docket  No. 
RM79-21,  established  the  basis  for 
determining  the  price  ceilings  required 
by  the  NGPA.  FERC  also,  by  Order  No. 
167,  issued  in  Docket  No.  RM81-27  on 
July  24, 1981,  made  permanent  the  rule 
that  established  that  only  the  price  paid 
for  No.  6  high  sulfur  content  residual 
fuel  oil  would  be  used  to  determine  the 
price  ceilings.  In  addition,  the  FERC,  by 
Order  No.  181,  issued  on  October  6. 

1981.  in  Docket  No.  RM81-28, 
established  that  price  ceilings  should  be 
published  for  only  the  48  contiguous 
States  on  a  permanent  basis. 

A.  Data  Collected 

The  following  data  were  required ' 
from  all  companies  identified  by  the  EIA 
as  sellers  of  No.  6  high  sulfur  content 
(greater  than  1  percent  sulfur  content  by 
weight)  residual  fuel  oil:  for  each  selling 
price,  the  number  of  gallons  sold  to  large 
industrial  users  in  the  months  of  January 

1982,  February  1982.  and  March  1982.' 
All  reports  of  volume  sold  and  price 
were  identified  by  the  State  into  which 
the  oil  was  sold. 

B.  Method  Used  to  Determine 
Alternative  Price  Ceiling 

(1)  Calculation  of  Volume-Weighted 
Average  Price.  The  prices  which  will 
become  effective  June  1, 1982  (shown  in 
Section  I],  are  based  on  the  reported 
price  of  No.  6  high  sulfur  content 
residual  fuel  oil,  for  each  of  the  48  . 
contiguous  States,  for  each  of  the  3 
months.  January  1962,  February  1982, 
March  1982.  Reported  pricee  for  sales  in 
January  1982  wer«  adtusted  by  the 


'Large  Imiiwtrlal  Usw— A  p«MOii/fimi  wUdi 
pm«kaMS  Na  •  hnl  al  to  ^bbhWim  •( 4.000  saBom 
or  greater  for  consumpUon  In  a  bosinest,  including 
the  space  heating  of  tlie  busiaaaa  premises.  Electric 
uUlitiee,  govenmantal  bodiaa  (Fe<ieaal,  Slate,  or 
Local),  and  ttw  miitlary  aie  exchided. 


percent  change  in  the  nationwide 
volume-weighted  average  price  &om 
January  1982  to  March  1982.  Prices  for 
February  1982  were  similarly  adjusted 
by  the  percent  change  in  the  nationwide 
volume-weighted  average  price  from 
February  1982  to  March  1982.  The 
volume-weighted  3-month  average  of  the 
adjusted  January  1982  and  February 
1982,  and  the  reported  March  1982  prices 
were  then  computed  for  each  State. 

[Z)  Adjustment  for  Price  Variation. 
States  were  grouped  into  the  regions 
identified  by  the  FERC  (see  Section 
III.C.).  Using  the  adjusted  prices  and 
associated  volumes  reported  in  a  region 
during  the  3-month  period,  the  volume- 
weighted  standard  deviation  of  prices 
was  calculated  for  each  region.  The 
volume-weighted  3-month  average  price 
(as  calculated  in  Section  in.B.(l)  above) 
for  each  State  was  adjusted  downward 
by  two  times  this  standard  deviation  for 
the  region  to  form  the  adjusted  weighted 
average  price  for  the  State. 

(3)  Calculation  of  Ceiling  Price.  The 
lowest  selling  price  within  the  State  was 
determined  for  each  month  of  the  3- 
month  period  (after  adjusting  up  or 
down  by  the  percent  change  in  oil  prices 
at  the  national  level  as  discussed  in 
Section  1113(1]  above).  The  products  of 
the  adjusted  low  price  for  each  month 
times  the  State's  total  reported  sales 
volume  for  each  month  were  simmied 
over  the  3-month  period  for  each  State 
and  divided  by  the  State's  total  sales 
volimie  during  the  3  months  to 
determine  the  State's  average  low  price. 
The  adjusted  weighted  average  price  (as 
calculated  in  Section  III.B.(2))  was 
compared  to  this  average  low  price,  and 
the  higher  of  the  values  was  selected  as 
the  base  for  determining  the  alternative 
fuel  price  ceiling  for  each  State.  For 
those  States  which  had  no  reported 
sales  during  one  or  more  months  of  the 
3-month  period,  the  appropriate  regional 
volume-weighted  alternative  fuel  price 
was  computed  and  used  in  combination 
with  the  available  State  data  to 
calculate  the  State's  alternative  fuel 
price  ceiling  base.  The  State's 
alternative  fuel  price  ceiling  base  was 
compared  to  the  alternative  fuel  price 
ceiling  base  for  the  multistate  region  in 
which  the  State  is  located  and  the  lower 
of  these  two  prices  was  selected  as  tlie 
final  alternative  fuel  price  ocilutg  base 
for  the  State.  The  appropriate  lag 
adjustment  factor  (as  diACussad  in 
Section  III.B.4)  was  then  applied  to  Bie 
alternative  fuel  price  ceiling  base.  Hie 
alternative  fuel  price  (expressed  in 
dollars  per  gallon)  was  moltipbed  by  42 
and  divided  by  6.3  to  estimate  the 
alternative  fuel  price  ceiling  for  the 


State  (expressed  in  dollars  per  million 
BTU's). 

(4)  Lag  Adjustment  The  EIA  has 
implemented  a  procediu^  to  partially 
compensate  for  the  two-month  lag 
between  the  end  of  the  month  for  which 
data  are  collected  and  the  beginning  of 
the  month  for  which  ceiling  prices 
become  effective.  It  was  determined  that 
Piatt's  Oligram  Price  Report  publication 
provides  timely  information  relative  to 
the  subject  The  prices  found  in  Piatt's 
Oligram  Price  Report  publication  are 
given  for  each  trading  day  in  the  form  of 
high  and  low  prices  for  No.  6  residual  oil 
in  21  cities  throughout  the  United  States. 
The  low  posted  prices  for  No.  6  residual 
oil  in  these  cities  were  used  to  calculate 
a  national  and  a  regional  lag  adjustment 
factor.  The  national  lag  adjustment 
factor  was  obtained  by  calculating  a 
weighted  average  price  for  No.  6  sulfur 
residual  fuel  oil  for  the  ten  trading  days 
ending  May  13, 1982.  and  dividing  that 
price  by  the  corresponding  weighted 
average  price  computed  from  prices- 
published  by  Watt's  for  the  month  of 
March  1982.  A  regional  lag  adjustment 
factor  was  similarly  calculated  for  four 
regions.  These  are:  one  for  FERC 
Regions  A  and  B  combined;  one  for 
FERC  Region  C;  one  for  FERC  Regions 
D.  E,  and  G  combined;  and  one  for  FERC 
Regions  C;  one  for  FERC  Regions  D.  B, 
and  G  combined;  and  one  for  FERC 
Regions  F  and  H  combined.  The  lower  of 
the  national  or  regional  lag  factor  was 
then  applied  to  the  alternative  fuel  price 
ceiling  for  each  State  in  a  given  region 
as  calculated  in  Section  IILB.(3). 

Listing  of  States  by  Region 

States  were  grouped  by  the  FERC  to 
form  eight  distinct  regions  as  follows: 

RagioB  A 


Connecticut 

Maine 

Massachusetts 

New  Hampshire 
Rhode  Island 
Vennont 

RegiooB 

Delaware 
Maryland 
New  Jersey 

NewYorii 
Painsylvania 

RegioiiC 

Alabama 
norida 
Georgia 
Mississippi 

North  Carofiaa 
South  C \tm 

RegiMO 

Hhoois 
^ndiaaa 
Kentucky 
Michigan 

Ohio 
WestVk^nia 

WiacoDsiii 
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Region  E 


Iowa 
Kansas 
Nilissouri 
Minnesota 


Arkansas 
Louisiana 
New  Mexico 


Colorado 

Idaho 

Montana 


Arizona 

California 

Nevada 


Nebraska 
North  Dakota 
South  Dakota 


Region  F 


Oklahoma 
Texas 


Region  G 


Utah 
Wyoming 


Region  H 


Oregon 
Washington 


l88ued  in  Washington,  D.C..  May  18, 1982. 

Albert  H.  Linden.  Ir.. 

Deputy  Administrator,  Energy  Information 
Administration. 

|FR  Doc  82-13817  FUed  S-IS-BZ:  8:45  am| 
WLUNQ  CODE  $4S0-01-« 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[A-10-Fm.-2127-61 

Notice  of  Issuance  of  Prevention  of 
Significant  Deterioration  (PSD)  Permit 
to  Tacoma  City  Ugtit 

Notice  is  hereby  given  that  on  May  11, 
1982,  the  Environmental  Protection 
Agency  (EPA)  issued  a  Prevention  of 
Significant  Deterioration  (PSD)  permit  to 
Tacoma  City  Light  for  approval  to 
construct  a  mixed  fuel  cogeneration 
facility  at  Tacoma,  Washington. 

This  permit  has  been  issued  under 
EPA's  Prevention  of  Significant  Air 
Quality  Deterioradon  (40  CFR  52.21) 
regulations,  subject  to  certain  conditions 
specified  in  the  permit 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act  judicial  review  of  the  PSD 
Permit  is  available  onJy  by  the  filing  of  a 
petition  for  review  in  the  Ninth  Circuit 
Court  of  Appeals  within  60  days  of 
today.  Under  Section  307(b)(2)  of  the 
Clean  Air  Act  the  requirements  which 
are  the  subject  of  proceedings  brought 
by  EPA  to  enforce  these  requirements. 

Copies  of  the  permit  are  available  for 
public  inspection  upon  request  at  the 
foUovdng  location: 

EPA,  Region  10, 1200  Sixth  Avenue,  Room 
lie,  M/S  524,  Seattle,  Washington  98101 
May  11. 1982. 
John  R.  Spencer, 
Regional  Administrator. 

(FR  Doc  82-13756  FUed  5-19-82;  8:45  ami 
WLUNQ  CODE  SSaO-SO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Docket  79-184] 

Meeting  of  Interested  Parties  To 
Prepare  for  Senior  Level  MSetIng  of 
North  Atlantic  Consultative  Process 


May  12,.1982. 

Members  of  the  Common  Carrier 
Bureau  sta^  will  convene  a  meeting  of 
all  interested  parties  to  prepare  for  the 
Senior  Level  Meeting  of  the  North 
Atlantic  Considtative  Process  in  Rome. 
Italy  (July  6.  7.  8, 1982)  in  Room  A-110. 
1229  20di  Street.  NW.  Washington.  D.C. 
(FCC  Annex)  at  10:00  a.m.  on  Thursday. 
May  26. 1962. 

The  agenda  of  the  meeting  will 
include:  (1)  The  circulation  of  final 
reports  to  update  the  Montreal  record; 
(2)  the  finalization  of  plans  for  the  Rome 
meeting. 

This  meeting  will  be  open  to  the 
public  and  anyone  who  wishes  to  attend 
and  express  views  is  invited.  For 
additional  information,  contact  Margot 
Beater  (202)  632-4047. 
William  |.  Tricarico. 
Secretary,  Federal  Communications 
Commission. 

|FR  Doc  82-13783  FUed  6-19-82:  8:45  am) 

nujNQ  cooE  cna-oi-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

Senior  Executive  Service; 
Performance  Review  Board  Updated 
Memt>ershlp 

In  accordance  with  Title  IV  of  the 
Civil  Service  Reform  Act  of  1978.  the 
Federal  Home  Loan  Bank  Board  hereby 
gives  notice  of  new  memberships  on  the 
SES  Performance  Review  Board.  Current 
members  are  D.  James  Croft  (Chairman). 
Richard  L  Petrocci.  Charlotta  A. 
Chamberlain.  Richard  C.  Pickering. 
Rebecca  H.  Laird,  and  John  S.  Buchanan. 

For  Further  Information  Contact:  Doris 
H.  McChee.  Director  of  Personnel, 
Federal  Home  Loan  Bank  Board.  (202) 
377-8050. 
1. 1.  Finn. 

Secretary  to  the  Board,  Federal  Home  Loan 
Bank  Board. 

[FR  Doc.  82-13723  Filed  5-19.82:  8:45  amj 

Bamg  Cod*  •^»o^^tl 


FEDERAL  RESERVE  SYSTEM 

Acquisition  of  Bank  Shares  by  Bank 
Holding  Company 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3(a)(3)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842(a)(3))  to 


acquire  voting  shares  or  assets  of  a 
bank.  The  factors  that  are  considered  in 
acting  on  the  application  are  set  forth  in 
section  3(c)  of  die  Act  (12  U.S.C. 
1842(c]). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve'Bank  indicated 
for  the  application.  With  respect  to  the 
application,  interested  persons  may 
express  their  views  in  writing  to  the 
address  indicated  for  the  application. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  400  Sansome  Street  San 
Francisco.  California  94120: 

1.  The  Sumitomo  Bank.  Limited, 
Osaka,  Japan;  to  acquire  13.7  percent  of 
the  voting  shares  of  CPB.  Inc..  Honolulu, 
Hawaii.  Comments  on  this  application 
must  be  received  not  later  than  June  12, 
1982. 


Board  of  Governors  of  the  Federal  Reserve 
System,  May  13, 1982. 
lames  McAfee, 
Associate  Secretary  of  the  Board. 

|FR  Doc  82-13718  Filed  5-19-82:  8:45  am) 
BILUNQ  COOE  t210-01-M 


Acquisition  of  Bank  Shares  by  Bank 
Holding  Company 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
secdon  3(a)(3)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842(a)(3))  to 
acquire  voting  shares  or  assets  of  a 
bank.  The  factors  that  are  considered  in 
acting  on  the  appUcation  are  set  forth  in 
section  3(c)  of  die  Act  (12  U.S.C  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Boaixl  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  the  applicadon.  With  respect  to  each 
appUcation,  interested  persons  may 
express  their  views  in  writing  to  the 
address  indicated  for  the  application. 
Any  comment  on  an  appUcation  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  siunmarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of  St  Louis, 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  street  St  Louis,  Missouri  63166: 


1.  FirBt  Tennessee  National 
Corporation,  Memphis,  Tennessee;  to 
acquire  100  percent  of  the  voting  shares 
or  assets  of  The  Harpeth  National  Bank 
of  Franklin.  Franklin,  Tennessee. 
Comments  or  this  appitcatioa  mnst  be 
received  not  later  than  June  13, 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  14. 1982. 
Dolores  &  SmMi, 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  82-1373)  Filed  »-19-e2:  8:45  am] 
BILUNQ  CODE  67n>-*«-M 
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Bank  Hotdtng  Company;  Proposed  De 
Novo  Nonbank  Activities 

The  bank  holding  company  listed  in 
this  notice  has  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.4(bKl)  of  the  Board's  Regulation  Y 
(12  CFR  225.4(b)(1)).  for  permission  to 
engage  de  novo  (or  continue  to  engage  in 
an  activity  earlier  commenced  de  novo], 
directly  or  indirectly,  solely  in  the 
activities  indicated,  which  have  been 
determined  by  the  Board  of  Governors 
to  be  closely  related  to  banking. 

With  respect  to  the  appKoetion. 
interested  penoas  may  express  their 
views  on  the  question  whether 
consuminati<Bi  of  tfie  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  tbe  p«b)ic  such  as  greater 
convenience,  increased  conpetition.  or 
gains  in  efJkaency,  tkat  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competitioa  conflicts  of  interest 
or  unsound  banking  practices."  Any 
comment  on  the  aprphcation  that 
requests  a  hearing  must  indude  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  wonld  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  that  proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  the  application.  Comments  and 
requests  for  hearings  should  identify 
clearly  the  specific  application  to  which 
they  relate,  and  should  be  submitted  in 
writing  and  received  by  the  appropriate 
Federal  Reserve  Bank  not  later  than 
June  11. 1962. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall.  Vice  President)  600 
Atlantic  Avenue,  Boston,  Massachnsetts 
02106: 

1.  Fleet  Financial  Group.  Inc.. 
Providence.  Rhode  Island  (formerly 
Industrial  National  Corporation; 


mortgage  banking  activities; 
Massachusetts):  To  engage,  through  its 
subsidiary.  Mortgage  Associates,  Inc.,  in 
the  origination,  tale  and  servicing  of 
residential  and  commercial  siortgage 
loans  and  loan*  secured  by  junior  bens 
on  residential  real  estate.  These 
activities  would  be  conducted  from 
offices  located  at  175  Andover  Street, 
Danvers,  Massadiusetts  and  34  Willard 
Street,  Quincy,  Massachusetts,  -serving 
the  Commonwealth  of  Massachusetts. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  13. 1982. 
James  McAfee. 
Associate  Secretary  oftheBoarxL 

|FR  Doc.  8Z-U7W  ra^  »-l»-«2: 8:«5  aiB| 
BHXINaCOOKi 


Citibank  Internationai;  Estabiishment 
of  U.S.  Branch  of  a  Corporation 
Organized  Under  Section  2S<a)  of  the 
Federal  Reserve  Act 

Citibank  International,  Miami, 
Florida,  a  corporation  organized  under 
section  25(a)  of  the  Federal  Reserve  Act, 
has  applied  for  the  Board's  approval 
under  §  211.4(c)(1)  erf  the  Boards 
Regulation  K  (12  CFR  211.4(cKl)),  to 
establish  a  de  novo  branch  in  Fort 
Lauderdale.  Florida.  Citibank 
International  operates  as  a  subsidiary  of 
CJdbank,  New  York.  New  York. 

Tha  factors  that  are  to  be  ooasidered 
in  acting  on  this  application  are  set  forth 
in  §  211.4(a)  of  the  Board's  Regulatioa  K 
(12  CFR  2114.(a)). 

The  application  may  be  inspected  at 
the  of^ces  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of  New 
York.  Any  person  wishing  to  comment 
on  tbe  application  should  submit  views 
in  writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C  20551  to  be 
received  no  later  than  June  11, 1982.  Any 
comment  on  an  application  that  requests 
a  hearing  must  include  a  statement  of 
why  a  written  presentation  would  not 
suffice  in  lieu  of  a  hearing,  identify 
specifically  any  questions  of  fact  aht  are 
in  dispute,  and  siunmarize  the  evidence 
that  would  be  presented  at  a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  12. 1982. 
lames  McAfeis, 
Associate  SeaKtary  of  the  Board. 

IFR  Doc  Sa-UTIS  nW  6-l»-K:  MS  Mi| 
BIUJMO  COOE  «2W  Ot-H 


Formation  of  Bank  HoMing  Companies 

The  companies  bsted  in  this  notice 
have  applied  for  tbe  Board's  apfWDval 
under  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 


1842(a)(l])  to  become  bank  holding 
companies  by  acquiring  voting  shares 
and/or  assets  of  a  bank.  The  factors  that 
are  considered  in  acting  on  the 
applications  are  set  fori*  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  heu  of  a  hearing, 
indentifying  specifically  any  aquestions 
of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street,  St  Louis.  Missouri  63166: 

1.  Shively  Bancshares  Corporation, 
Shively,  Kentucky;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  votiiig  shares  of  the  Bank 
of  St  Helens.  Siiively.  Kentodcy. 
Comments  on  this  applicatian  nust  be 
received  not  later  than  June  12, 1982. 

B.  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  SyitaB, 
Washington,  D.Q  20651: 

1.  CPB,  Ina,  Honolulu.  Hawaii;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  Central  Pacific  Bank. 
Honolulu.  Hawaii.  Comments  on  this 
application  must  be  received  not  later 
than  June  12. 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  13, 1982. 
lames  McAfee, 
Associate  Secretary  of  the  Board. 

|FR  Doc.  82-13717  Filed  S-IS-aZ:  ft45  am) 
BflJJNO  COOE  «>10-*>-ll 


Formation  of  Bank  Hokfing  Contpanies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  bank  holding 
companies  by  acquiring  voting  shares 
and/or  assets  of  a  bank.  The  Actors  that 
are  considered  in  acting  on  the 
applications  are  set  fordi  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
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Any  conunent  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Lester  G.  Gable,  Vice 
President]  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Gale  Bank  Holding  Company,  Inc., 
Galesville,  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  86 
percent  of  the  voting  shares  of  Bank  of 
Galesville,  Galesville,  Wisconsin. 
Comments  on  this  application  must  be 
received  not  later  than  June  13, 1982. 

B.  Federal  Reserve  Bank  of  Cliicago 
(Franklin  D.  Dreyer,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  First  American  Bank  Group,  Ltd., 
Fort  Dodge,  Iowa;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  the 
successor  by  merger  to  The  State  Bank, 
Fort  Dodge,  Iowa.  Comments  on  this 
application  must  be  received  not  later 
than  June  13, 1982. 

2.  McLean  County  Bancshares,  Inc., 
Bloomington,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  the 
successor  by  merger  to  McLean  County 
Bank,  Bloomington,  Illinois  and  80 
percent  of  the  voting  shares  of  Stanford 
State  Bank,  Stanford,  Illinois.  Comments 
on  this  apphcation  must  be  received  not 
later  than  June  13, 1982. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Assistant  Vice 
President)  400  South  Akard  Street 
Dallas,  Texas  75222: 

1.  Highland  Bancshares,  Inc., 
Highlands,  Texas;  to  become  a  bank 
holding  company  by  acquiring  93.5 
percent  of  the  voting  shares  of 
Highlands  State  Bank,  Highlands,  Texas. 
Comments  on  this  application  must  be 
received  not  later  than  June  9, 1982. 

2.  Lometa  Bancshares,  Inc.,  Lometa. 
Texas;  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  The  Citizens  State  Bank 
of  Lometa,  Lometa,  Texas.  Comments  on 
this  application  must  be  received  not 
later  than  June  13, 1982. 

3.  Stamford  Bancshares,  Inc., 
Stamford.  Texas;  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of 
Stamford  Financial  Corporation, 
Stamford,  Texas,  and  thus  indirectly 
acquiring  The  First  Natonal  Bank  in 
Stamford,  Stamford,  Texas.  Comments 


on  this  application  must  be  received  not 
later  than  June  13, 1982. 

4.  USBancshares  of  Texas,  Inc., 
Benton.  Texas;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  USBank, 
Denton,  Texas.  Comments  on  this 
application  must  be  received  not  later 
than  June  13. 1982. 

5.  Wilson  Bancshares,  Inc.,  Wilson. 
Texas;  tp  to  become  a  bank  holding 
company  by  acquiring  80  percent  of  the 
voting  shares  of  Wilson  State  Bank. 
Wilson  Texas.  Comments  on  this 
application  must  be  received  not  later 
than  June  13, 1982. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  400  Sansome  Street,  San 
Francisco,  California  94120: 

1.  American  Bancorp  of  Nevada,  Las 
Vegas,  Nevada;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  American 
Bank  of  Commerce,  Las  Vegas,  Nevada. 
Comments  of  this  application  must  be 
received  not  later  than  June  13, 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  14, 1982. 

Dolores  S.  Smith. 

Assistant  Secretary  of  the  Board. 

|FR  Doc.  82-13721  Piled  S-lS-82;  8;46am| 
BilXINO  COOE  tZ10-01-H 


Northwest  Bancorporatlon;  Proposed 
Acquisltton  of  Dial  Corporation 

Northwest  Bancorporatlon, 
Minneapolis,  Minnesota,  has  applied, 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8)  and  5  225.4(b)(2)  of  the  - 

Board's  Regulation  Y  (12  CFR 
225.4(b)(2))),  for  permission  to  acquire 
voting  shares  of  Dial  Corporation,  Des 
Moines,  Iowa. 

Applicant  states  that  the  proposed 
subsidiary  would  engage  in  the 
activities  of  consumer  and  commercial 
fmance,  leasing,  agricultural  lending, 
data  processing,  and  the  offering  of  time 
and  savings  deposits  and  thrift 
certificates.  These  activities  would  be 
performed  from  offices  of  Applicant's 
proposed  subsidiary  in  37  states: 
Alabama;  Arizona;  Califomiar;  Colorado; 
Connecticut;  Florida;  Georgia;  Hawaii; 
Idaho;  Illinois;  Indiana;  Iowa;  Kansas; 
Kentucky;  Louisiana;  Massachussetts; 
Michigan;  Minnesota:  Mississippi; 
Missouri;  Montana;  Nebraska;  Nevada; 
New  Jersey;  New  Mexico;  North 
Carolina;  North  Dakota;  Ohio; 
Oklahoma;  Oregon;  Rhode  Island;  South 
Carolina;  Tennessee;  Texas;  Utah; 
Washington;  Wyoming.  Applicant's 
proposed  subsidiary  does  business 
through  the  following  direct  and  indirect 


subsidiaries;  Dial  Financial  Corporation: 
Mid-States  Enterprises,  Inc.,  DialPlan, 
Inc.;  DialPlan  Corporation.  Inc.;  The 
Money  Center,  Inc.;  Dial  Leasing 
Corporation;  Dial  Leasing  Corporation 
of  Iowa;  Dial  Leasing  Corporation  of  Des 
Moines;  Dial  Computer  Systems 
Corporation;  Centurion  Casualty 
Company;  Dial  Loan  and  Investment 
Company  (also,  "of  Omaha");  Dial 
Industrial  Finance  Company  of 
Minnesota;  Centurion  Life  Insurance 
Company;  Dial  Mortgage  Company  of 
Nevada;  Dial  Consumer  Discount 
Company;  Dial  Finance  Acceptance 
Company;  Dial  Industrial  Loan 
Company. 

A  complete  list  of  the  locations  of  all 
of  the  offices  involved  is  contained  in 
the  apphcation  filed  by  Northwest 
Bancorporatlon.  and  this  list  is  available 
for  inspection  at  offices  of  the  Board  of 
Governors  and  at  the  Federal  Reserve 
Bank  of  Minneapolis. 

With  respect  to  certain  of  these 
activities  the  area  to  be  served  is  the 
county/city  in  which  such  subsidiary  is 
located  and  contiguous  counties  or  cities 
or  portions  thereof.  With  respect  to 
other  activities  the  market  is  regional  or 
national  in  scope.  It  appears  that  such 
activities  are  permissible  for  bank 
holding  companies,  within  the  meaning 
of  section  225.4(a)  of  Regulation  Y. 
subject  to  Board  approval  of  individual 
proposals  in  accordance  with  the 
procedures  of  section  225.4(b). 

Interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reaonably  be  expected  to  produce 
beneflts  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
grains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interests, 
or  unsound  banking  practices."  Any 
request  for  a  hearing  on  this  question 
must  be  accompanied  by  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  speciflcally  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  parfy 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

The  application  may  be  inspected  at 
the  ofHces  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  of 
Minneapolis. 

Any  views  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington.  D.C.  20551.  not 
later  than  June  12. 1982. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  May  13, 1982. 

James  McAfee. 

Associate  Secretary  of  the  Board. 

|FR  Doc.  «a-13719  Filed  S-19-e2:  8:45  am) 
BllXmO  CODE  >210-01-«l 


GENERAL  SERVICES 
ADMINISTRATION 

Transportation  and  Public  Utilities 
Service 

Audit  of  Transportation  Payment 
Documents  by  Commercial  Firms;  Pre- 
Sollcitation  Conference 

Notice  is  hereby  given  of  a 
conference,  prior  to  solicitation  of  bids, 
to  address  considerations  relevant  to  a 
proposed  procurement  by  contract  of  the 
identification  of  overcharges  on 
Government  paid  transportation  bills 
during  FY  1983  (October  1. 1982  to 
September  30, 1983).  It  will  be  held  at 
the  Office  of  Transportation  Audits. 
Transportation  and  Public  Utilities 
Service,  on  June  3, 1982.  at  10  a.m..  Room 
2006.  Chester  A.  Arthur  Building,  425 1 
Street.  NW..  Washington.  D.C.  The 
conference  will  be  devoted  to  an  open 
discussion  concerning  the  scope  and 
method  of  the  proposed  procurement. 
Those  desiring  further  information  may 
contact  Mr.  Kenneth  G.  Leib.  Chief, 
Special  Projects.  Transportation  Audits 
Division,  Transportation  and  PubHc 
Utilities  Service,  General  Services  . 
Administration  (202-275-1077). 
Dated:  May  3, 1982. 

Allan  W.  Beres, ' 

Commissioner,  Transportation  and  Public 
Utilities  Service. 

[I'R  Doc  82-13703  Filed  5-19-82;  8:45  am] 
BILUNQ  CODE  6820-AIMI 


[E-82-15] 

Delegation  of  Authority  to  the 
Secretary  of  Defense 

1.  Purpose.  This  delegation  authorizes 
the  Secretary  of  Defense  to  represent,  in 
conjunction  with  the  Administrator  of 
General  Services,  the  consumer  interests 
of  the  executive  agencies  of  the  Federal 
Government  in  proceedings  before  the 
Federal  Energy  Regulatory  Commission 
involving  electric  rates.  Docket  No. 
ER82-123. 

2.  Effective  date.  This  delegation  is 
effective  immediately. 

3.  Delegation. 

a.  Pursuant  to  the  authority  vested  in 
the  Administrator  of  General  Services 
by  the  Federal  Property  and 
Administrative  Services  Act  of  1949. 63 


Stat.  377,  as  amended,  particidarly 
sections  201(a)(4)  and  205(d)  (40  U.S.C, 
481(a)(4)  and  486(d)),  authority  is 
delegated  to  the  Secretary  of  Defense  to 
represent  the  consiuner  interests  of  the 
executive  agencies  of  the  Federal 
Government  in  proceedings  before  the 
Federal  Energy  Regulatory  Commission 
involving  the  application  of  the  Virginia 
Electric  and  Power  Company  for 
changes  in  rates  and  charges  to  its 
resale,  cooperative,  and  municipal 
wholesale  customers.  Docket  No.  ER82- 
423.  The  authority  delegated  to  the 
Secretary  of  Defense  shall  be  exercised 
concurrendy  wiUi  the  Administrator  of 
General  Services. 

b.  The  Secretary  of  Defense  may 
redelegate  this  authority  to  any  officer, 
official,  or  employee  of  the  Department 
of  Defense. 

c.  This  authority  shall  be  exercised  in 
accordance  with  the  policies, 
procedures,  and  controls  prescribed  by 
the  General  Services  Administration 
(GSA),  and  shall  be  exercised  in 
cooperation  with  the  responsible 
officers,  officials,  and  employees 
thereof. 

d.  The  Department  of  Defense  shall 
add  GSA  to  its  service  list  in  this  case 
so  that  GSA  will  receive  copies  of 
testimony,  briefs,  and  other  Department 
of  Defense  filings. 

Dated:  May  8, 1982. 

Allan  W.  Beres, 

Commissioner,  Transportation  and  Public 
Utilities  Service. 

(FR  Dot  82-13702  Piled  5-19-«2;  8:45  am] 
BILUNG  CODE  6820-AM-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Human  Development 
Services 

[Program  Announcement  No.  13648-821] 

Child  Welfare  Services  Training  Grants 
Program;  AvaliabiUty  of  Grant  Funds 

agency:  Administration  for  Children. 
Youth  and  Families,  Office  of  Human 
Development  Services.  HHS. 
SUBJECT:  Announcement  of  AvailabiUty 
of  Grant  Funds  for  the  Child  Welfare 
Services  Training  Grants  Programs. 

summary:  The  Administi-ation  for 
Children.  Youth  and  Families  (ACYF) 
annoimces  that  applications  are  being 
accepted  for  Teaching  Grants 
authorized  under  Section  426  of  the 
Social  Security  Act  (part  B  of  title  IV.  42 
U.SC.  626). 

DATES:  Closing  date  for  receipt  of 
applications  is  July  6. 1982. 


Scope  of  this  Announceinent 

This  Program  Announcement  is  one  of 
two  for  the  Child  Welfare  Services 
Training  Grants  Program  and  covers 
Teaching  Grants  to  be  awarded  for 
Fiscal  Year  1982.  All  Teaching  Grants 
are  awarded  and  administered  by  the 
regional  Administration  for  Children, 
Youth  and  Famihes  Program  Offices. 

Program  Purpose 

The  purpose  of  this  program  is  to 
develop,  expand,  and  improve 
educational  programs  and  resources  for 
preparing  students  for  work  in  the  field 
of  child  welfare. 

Program  Goals  and  Objectives 

The  goal  of  this  program  is  to  provide 
education  and  training  opportunities  for 
persons  who  are  committed  to  entering 
the  field  of  child  welfare  services,  or 
who  are  already  working  in  the  field  of 
child  welfare  services,  to  enable  them  to 
more  effectively  achieve  the  following 
outcomes  for  children  and  families: 

•  To  provide  support  to  families  in 
their  own  homes  in  order  to  prevent 
separation  of  children  firom  their 
families. 

•  Where  separation  is  necessary,  to 
develop  permanent  plans  and  provide 
support  services  to  enable  children  to  be 
returned  to  their  famihes. 

•  Where  these  options  are 
inappropriate,  to  provide  quality 
services  which  enable  the  children  to 
become  adopted  or  where  it  is  the  plan 
of  choice  in  exceptional  circumstances 
to  be  placed  in  a  permanent  foster  home. 

Apphcations  for  projects  should 
specify  that  the  proposed  project  will 
achieve  or  is  capable  of  achieving  one  of 
the  following  specific  program 
objectives: 

•  To  develop  and  implement  practice- 
oriented  demonstration  training 
institutes  in  one  or  more  states  which 
address  critical  child  welfare  issues  and 
problems  as  identified  by  the  states,  and 
which  can  be  continued  or  integrated 
into  on-going  staff  development 
activities  conducted  by  the  appropriate 
state  or  local  pubhc  and  voluntary 
agencies;  or 

•  To  provide  technical  assistance  to 
one  or  more  states  to  improve  their 
capacity  to  provide  on-going  practice- 
relevant  child  welfare  training,  and 
related  staff  development  functions. 

Eligible  Applicants 

Teaching  grants  are  awarded  to  public 
or  nonprofit  private  colleges  and 
universities  accredited  by  an 
appropriate  accrediting  authority  (e.g. 
national  or  regional  associations  of 
colleges  and  secondary  schools; 
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National  Council  for  Accreditation  of 
Teacher  Education;  Council  on  Social 
Work  Education;  American  Assembly  of 
Collegiate  Schools  of  Business:  Council 
on  Education  fot  Public  Heedth; 
Association  of  American  Law  Schools, 
et  al.). 

Available  Funds 

Of  the  total  appropriation  of 
$3,473,000  available  in  Fiscal  Year  1982, 
the  Administration  for  Children,  Youth 
and  Families  expects  to  award 
approximately  $2,150,000  for  new 
teaching  grants.  A  new  grant  is  the 
initial  award  made  in  support  of  a 
project.  The  project  period  is  of  one  year 
duration.  An  indirect  cost  of  8%  of  the 
direct  costs  (or  the  institution's  actual 
indirect  cost  if  less  than  8%]  is  allowable 
for  this  grant  program. 

In  Fiscal  Year  1982.  $1,150,000  will  be 
awarded  to  support  10-16  child  welfare 
training  institutes  at  funding  levels 
ranging  from  a  minimum  of  $70,000  to  a 
maximum  of  $145,000.  An  additional 
$1,000,000  will  be  awarded  to  support 
ten  child  welfare  technical  assistance 
projects  at  a  maximum  funding  level  of 
$100,000  per  project. 

Funding  allocations  showing  the  total 
level  of  support  available  to  each  Region 
for  Training  Institutes  and  Technical 
Assistance  Projects  are  as  follows: 

Allocations  Per  Region 

Child  Welfare  Services  Teaching 
Grants 


Region 
Region 
Region 
Region 
Region 
Region 
Region 
Region 
Region 
Region 


L  $170,000 
n.  $245,000 
m,  $245,000 
rV.  $245,000 

V.  $245,000 

VI.  $246,000 
Vn,  $170,000 

vm,  $170,000 

DC  $245,000 
X  $170,000 


Grantee  Share  of  the  Project 

There  is  no  cost  sharing  or  matching 
requirement  for  grants  under  this 
program. 

The  Application  Process 

A  vai lability  of  Forms 

Application  for  a  grant  under  the 
Child  Welfare  Training  Grants  Program 
must  be  submitted  on  standard  forms 
provided  for  this  purpose.  Application 
kits  which  include  the  forms, 
instructions  and  program  information, 
including  the  complete  Program 
Guidance  for  Fiscal  Year  1982  may  be 
obtained  by  writing  to  the  "Project 
Officer.  Child  Welfare  Services  Training 
Grants"  in  the  appropriate  regional 
office  listed  in  Appendix  L 


Application  Submission 

One  signed  original  and  two  copies  of 
the  grant  application,  including  all 
attachments,  must  be  submitted  to  the 
Regional  Office  address  indicated  in  ' 
Appendix  II.  In  order  to  facilitate 
processing  of  a  grant  application,  please 
submit  one  signed  original  and  six 
copies.  AppUcations  must  be  submitted 
to  the  Regional  Office  in  the  region  in 
which  the  applicant  institution  is 
located.  The  applicant  must  clearly 
identify  the  program  announcement  for 
which  the  application  is  to  compete.  The 
application  must  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  institution  and  to  assume  for 
the  institution  the  obligations  imposed 
by  the  terms  and  conditions  of  the  grant 
award. 

A-95  Notification  Process 

This  program  does  not  require  the  A- 
95  notification  and  review  process. 

Application  Consideration 

The  Regional  Program  Director. 
Administration  for  Children.  Youth  and 
Families,  determines  the  final  action  to 
be  taken  with  respect  to  each  grant 
application  for  this  program. 
Applications  which  are  complete  and 
conform  to  the  requirements  of  this 
program  announcement  are  subjected  to 
a  competitive  review  and  evaluation  by 
qualified  persons  independent  of  the 
Administration  for  Children.  Youth  and 
^Families.  The  results  of  the  review  assist 
the  Regional  Program  Director. 
Administration  for  Children,  Youth  and 
Families,  in  considering  competing 
applications.  If  the  Regional  Program 
Director  has  reached  a  decision  to 
disapprove  a  competing  grant 
application,  the  unsuccessful  applicant 
is  notified  in  writing.  Successful 
applicants  are  notified  through  the 
issuance  of  a  Notice  of  Financial 
Assistance  Awarded  which  sets  forth 
the  amount  of  funds  granted,  the  terms 
and  conditions  of  the  grant,  the  budget 
period  for  which  support  is  given,  and 
the  total  period  for  which  project 
support  is  contemplated.  Final  decisions 
on  grant  awards  are  expected  to  be 
completed  by  the  end  of  August.  1982. 

Criteria  for  Review  and  Evaluation  of 
Teaching  Grant  Applications 

Completed  grant  applications  will  be 
reviewed  and  evaluated  against  the 
following  criteria: 

(1)  That  the  project  objectives  are 
identical  %vith  or  are  capable  of 
acheiving  one  of  the  specific  program 
objectives  listed  in  this  announcement 
under  Program  Goals  and  Objectives. 
(Points  10.) 


(2)  That  the  applicant  identifies  the 
specific  child  welfare  issues  which  the 
state  plans  to  address,  and  describes 
how  the  project  will  improve  the  child 
welfare  resources  and  training 
capability  of  the  state.  (Points  10.) 

(3)  That  the  applicant  provides 
documentation  on  the  nature  and  extent 
of  consultations  held  in  planning  this 
project  with  state  and/or  local 
administrators  of  pubHc  social  service 
agencies  including,  where  appropriate, 
voluntary  agencies  or  organizations.  The 
appUcation  must  include  written 
verification  from  the  State 
Commissioner  of  Social  Services,  State 
Commissioner  of  Human  Resources  (or 
the  equivalent)  or  his  designee  that  its 
content  addresses  child  welfare  service 
needs  of  the  state.  (Points  10.) 

(4)  That  the  application  includes  a 
viable  work  plan  designed  to  achieve 
the  results  required  by  the  program 
objectives.  The  work  plan  should 
include:  (Points  25.) 

(a)  The  proposed  methodolgy  for 
collaborating  with  an  affiliated  state  or 
local  public  child  welfare  agency 
(including,  where  appropriate,  voluntary 
agencies)  to  conduct  specific  state/local 
child  welfare  training  or  technical 
assistance  projects. 

(b)  Timetables  for  accomplishing 
program  goals,  objectives,  and  sub- 
objectives  as  identified  and  further 
defined  by  the  applicant  in  the  proposal; 

(c)  A  management  plan  which 
describes  how  the  project  will  be 
implemented,  and  insures  continued 
collaboration  between  the  affiliated 
state  or  local  child  welfare  agency  and 
projept  staff;  and 

(d)  The  proposed  process  and 
procedures  that  will  be  used  to 
coordinate  training  and  technical 
assistance  projects  with  the  activities  of 
the  Regional  Resource  Centers,  to  be 
established  in  FY  '82. 

(5)  That  the  applicant  describes  the 
state's  or  local  public  and  voluntary 
agencies'  plans  projected  to  implement 
successful  training  institutes  or 
successful  results  of  the  technical 
assistance  projects  into  an  on-goi|;ig 
training  program  within  the  state  or 
local  agency.  Agency  plans  should 
include  projected  information  about  the 
qualifications  of  staff  who  will  conduct 
the  training  or  technical  assistance 
activities,  the  courses  to  be  offered,  and 
the  types  of  students  and/or 
practitioners  who  will  be  eligible  or 
required  to  participate.  (Points  15.) 

(6)  That  the  curriculum  currently 
offered  by  the  applicant  demonstrates 
that  the  appUcant  has  the 
organizational,  professional  and 
educational  capacity  to  address  the       ' 
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critical  child  welfare  training  issues 
facing  states,  with  particular  emphasis 
on  the  program  goals  of  this 
announcement,  including  but  not  limited 
to  such  critical  areas  as  prevention, 
foster  care,  case  review,  adoptionof 
special  needs  children,  etc.  (Points  10.) 

(7)  That  the  project  personnel  are  or 
will  be  well  qualified  to  provide  child 
welfare  training  or  technical  assistance 
and  the  applicant  agency  has  or  will 
have  adequate  resources  to  conduct  the 
project.  (Points  10.) 

(8)  That  the  estimated  cost  to  the 
government  and  to  the  project  is 
reasonable  considering  the  anticipated 
results,  and  that  the  appUcant  has 
included  funds  to  send  at  least  one  key 
person  to  a  state-wide  or  regional 
meeting  on  child  welfare  training  issues. 
(Points  10.) 

Closing  Date  for  Receipt  of  AppIicatioDS 

The  closing  date  for  receipt  of 
applications  under  this  Program 
Announcement  is  July  6, 1982.  An 
application  will  be  considered  received 
on  thne  if: 

•  The  apphcation  was  sent  by 
registered  or  certified  mail  not  later  than 
July  6, 1982  as  evidenced  by  the  U.S. 
Postal  Service  Postmark,  or  the  original 
receipt  from  the  U.S.  Postal  Service;  or 

•  The  application  is  received  on  or 
before  close  of  business  (COB)  July  6, 
1982  in  the  Department  of  Health  and 
Human  Services  Regional  Office 
mailroom.  In  estabUshing  the  date  of 
receipt,  consideration  will  be  given  to 
the  time  date  stamp  of  such  mailrooms 
or  the  documentry  evidence  of  receipt 
maintained  by  the  Department  of  Health 
and  Human  Services. 

Applications  received  after  the 
deadline  or  sent  address  other  than  the 
regional  office  in  the  region  in  which  the 
applicant  institution  is  located  will  not 
be  accepted  and  will  be  returned  to  the 
applicant. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  13.648.  Training  Grants  in 
the  Field  of  Child  Welfare) 
Dated:  April  13, 1962. 

Clarence  E.  Hodges, 

Commisaioner,  Administration  for  Children, 
Youth  and  Families. 

Approved:  May  14, 1982. 

Dorcas  R.  Hardy. 

Assistant  Secretary  for  Human  Development 

Services. 


App«idix  i— Regional  Project  Officers,  Child 
Welfare  Services  Training  Grant  Program, 
Administration  for  Children,  Youth  and 
Families,  OfHce  of  Human  Development 
Services,  Department  of  Health  anid  Human 
Services,  Regions  l-X 

Region  I 

Regional  Project  Officer,  Administration  for 
Children,  Youth  and  Families,  Room  2011 — 
JFK  Federal  Building,  Government  Center, 
Boston,  Massachusetts  02203,  (617)  223- 
6450 

Region  II 

Regional  Project  Officer,  Administration  for 
Children,  Youth  and  Families,  Federal 
Building,  28  Federal  Plaza — ^Room  4149, 
New  York,  New  York  10007,  (212)  284-4118 

Region  III 

Regional  Project  Officer,  Administration  for 
Children,  Youth  and  FamiUes,  P.O.  Box 
13716,  3535  Market  Street,  Philadelphia, 
Pennsylvania  19101,  (215)  596-6763 

Region  IV 

Regional  Project  Officer,  Administration  for 
Children,  Youth  and  Families,  101  Marietta 
Towei>-Suite  903,  Atlanta,  Georgia  30323, 
(404)  221-2128 

Region  V 

Regional  Project  Officer,  Administration  for 
Children,  Youth  and  Families.  300  South 
Wacker  Drive,  13th  Floor,  Chicago,  Illinois 
60606,  (312)  353-8065 

Region  VI 

Regional  Project  Officer,  Administration  for 
Children,  Youth  and  Families,  1200  Main 
Tower  Building— Room  2025,  Dallas,  Texas 
75202,  (214)  729-8596 

Region  VII 

Regional  Project  Officer,  Administration  for . 
Children,  Youth  and  Families,  Federal 
Building,  601  E.  12th  Street— 3rd  Floor, 
Kansas  City,  Missouri  64106.  (816)  374-5401 

Region  VIII 

Regional  Project  Officer,  Administration  for 
Children,  Youth  and  Families,  1961  Stout 
Street  Denver,  Colorado  80294,  (303)  327- 
3106 

Region  DC 

Regional  Project  Officer,  Admhiistration  for 
Children,  Youth  and  Families,  Federal 
Office  Building,  50  United  Nations  Plaza, 
San  Francisco,  California  94102,  (415)  556- 
6153 

Region  X 

Regional  Project  Officer,  Administration  for 
Children.  Youth  and  Families,  Mail  stop 
822— Arcade  Plaza  Building,  1321-2nd 
Avenue,  Seattle,  Washington  98101.  (206) 
399-0838 


Appendix  D— Ditectocs,  Office  of  Fiscal 
Operations,  Regioos  I  llmi  X 

Region  I 

Mr.  St  Clair  Phillips,  Director,  OFO/HDS. 
Room  2000— (FK  Federal  Building.  Boston. 
Mass.  02203.  (8)  223-1107 

Region  D 

Mr.  Nicholas  Cordasco.  Director,  OPO/HDS. 
Federal  Building,  28  Federal  Plaza,  New 
York,  N.Y.  10007,  (8)  264-4117 

Region  III 

Mr.  William  Chesser,  Director,  OFO/HDS, 
3535  Market  Street  Box  13716, 
Philadelphia,  Pa.  19101,  (8)  596-6565 

Region  IV 

Mr.  Ed  ^ulz.  Acting  Director,  OFO/HDS,  101 
Marietta  Tower,  Atlanta.  Georgia  30323,  (8) 
2A2r-2Zl\ 

Region  V 

Mr.  Russell  Armstrong,  Director,  OFO/HDS. 
300  South  Wacker  Drive,  13th  Floor. 
Chicago.  Illinois  60606,  (8]  886-3378 

Region  VI 

Mr.  Marvin  Layne,  Director.  OFO/HDS,  1200 
Main  Tower  Building,  Dallas,  Texas  75202, 
(8)  729-6235 

Region  VII 

Mr.  William  Howard,  Director,  OFO/HDS, 
601  East  12th  Street  Kansas  Qty.  Mo. 
64106,  (8)  758-2911 

Region  VIII 

Mr.  Maseru  Yoshimura,  Director,  OFO/HDS, 
1961  Stout  Street  Room  7440,  Denver. 
Colorado  80202,  (8)  327-2011 

Region  DC 

Mr.  Al  Huerta,  Director,  OFO/HDS,  50  United 
Nations  Plaza,  San  Francisco,  California 
94102,  (8)  55&-5480 

Region  X 

Mr.  Gary  Griffith,  Director,  OFO/HDS,  1321 
Second  Avenue,  Mail  Stop  813,  SeatUe, 
Washington  98101,  (8)  399-1105 

|FK  Doc  82-13784  Filed  5-19-82;  a4S  am) 
BIUJNQ  CODE  4130-01-M 

[Program  Announecment  Na  1364«-«22] 

ChHd  Welfare  Services  Training  Grants 
Program;  Availability  of  Grant  Funds 

agency:  Administration  for  Children, 
Youth  and  Families,  Office  of  Human 
Development  Services,  HHS. 

subject:  Annoimcement  of  Availability 
of  Grant  Funds  for  the  Child  Welfare 
Services  Training  Grants  Program. 

summary:  The  Administration  for 
Children,  Youth  and  Famihes  (ACYF) 
announces  that  applications  are  being 
accepted  for  Traineeship  Grants 
authorized  under  Section  426  of  the 
Social  Security  Act  (part  B  of  title  IV,  42 
U.S.C.e26). 
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date:  Closing  date  for  receipt  of 
application  is  July  6, 1982. 

Scope  of  This  Announcement 

This  Program  Announcement  is  one  of 
two  for  the  Child  Welfare  Services 
Training  Grants  program  and  covers 
Traineeship  Grants  to  be  awarded  for 
Fiscal  Year  1982.  All  Traineeship  Grants 
are  awarded  and  administered  by  the 
regioncd  Administration  for  Children, 
Youth  and  FamiUes  Program  Offices. 

Program  Purpose 

The  purpose  of  this  program  is  to 
develop  the  skills  and  qualifications  of 
full-  and  part-time  students  who  have  as 
their  career  objective  the  provision  of 
services  to  children  and  their  families  by 
providing  Bnancial  support  through 
accredited  schools  of  social  work. 

Financial  support  is  provided:  (a)  For 
part-time  degree  (at  graduate  level)  or 
non-degree  candidates  already 
employed  by  pubUc  or  voluntary 
agencies  with  responsibihty  for 
providing  services  to  children  and 
families; 

(b)  For  full-time  baccalaureate  degree 
students  in  their  senior  year  only; 

(c)  For  full-time  degree  students  in 
their  first  or  second  year  at  the  Master's 
of  Social  Work  Level;  and 

(d)  For  full-time  Doctoral  candidates. 

Program  Goals  and  Objectives 

The  goal  of  this  program  is  to  provide 
education  and  training  opportimities  for 
persons  who  are  committed  to  entering 
the  filed  of  child  welfare  services  or 
who  are  already  woridng  in  the  field  of 
child  welfare  services  to  enable  them  to 
more  effectively  achieve  the  following 
outcomes  for  children  and  families: 

•  To  provide  support  to  famihes  in  their 

own  homes  in  order  to  prevent 
separation  of  children  from  their 
famiUes. 

•  Where  separation  is  necessary,  to 

develop  permanent  plans  and 
provide  support  services  to  enable 
children  to  be  returned  to  their 
families. 

•  Where  these  options  are 

inappropriate,  to  provide  quaUty 
services  which  enable  the  children 
to  become  adopted  or  where  it  is 
the  plan  of  choice,  in  exceptional 
circumstances,  to  be  placed  in  a 
permanent  foster  home. 

Applications  should  specify  that  the 
proposed  project  will  achieve  or  is 
capable  of  achieving  one  of  the 
following  program  objectives: 

•  To  enable  woricers  currently 

employed  by  public  and  voluntary 
child  welfare  agencies  to  t^)grade 
the  practice  skills  and  to  acquire 


specialized  information  and 
expertise  related  to  the  delivery  of 
services  to  children  and  families; 
and 
*  To  enable  full-time  students  who  have 
child  welfare  as  a  career  objective 
to  gain  special  knowledge  and 
experience  in  providing  services  to 
children  and  their  famiUes. 
For  both  objectives  the  content  of  the 
child  welfare  curriculum  and  field 
placement  experience  should  focus  on 
the  critical  child  welfare  issues  of 
prevention  of  separation,  foster  care, 
case  review,  adoption  of  special  needs 
children,  etc. 

Eligible  Applicants 

Traineeship  Grants  are  awarded  to 
public  or  nonprofit  private  colleges  and 
universities  offering  baccalaureate  or 
graduate  degree  programs  in  social  work 
which  are  accredited  or  have  been 
granted  candidacy  status  by  the  Council 
on  Social  Work  Education,  including 
any  school  of  continuing  education 
affiliated  with  the  appUcant  school  of 
social  work.  Applications  submitted  by 
applicants  not  accredited  or  not  granted 
candidacy  status  by  the  Council  on 
Social  Work  Education  will  not  be 
accepted  for  review. 

Preference  will  be  given  to  institutions 
offering  traineeships  to  part-time  degree 
and/or  non-degree  students 
participating  in  programs  structiued  to 
provide  training  or  educational 
opportunities  specific  to  child  welfare 
for  persons  already  employed  by  pubUc 
or  voluntary  agencies  with 
responsibihty  for  providing  services  to 
children  and  famiUes. 

Available  Funds 

From  the  total  appropriation  of 
$3,473,000  available  in  Fiscal  Year  1982. 
the  Administration  for  Children.  Youth 
and  FamiUes  expects  to  award 
approximately  )a.323,000  for  new 
traineeship  grants.  A  new  grant  is  the 
initial  award  made  in  support  of  a 
project  The  project  period  is  of  one  year 
duration.  Awards  are  made  for  student 
costs  only.  In  Fiscal  Year  1981. 126 
traineeship  grant  appUcations  were 
received  for  competitive  review  and  67 
awards  were  made,  averaging 
approximately  $22,651  each. 

Funding  allocations  for  Fiscal  Year 
1962  showing  the  level  of  support 
available  to  each  Region  for  Trameeship 
Grants  are  as  foUows: 

Allocations  pec  RgghMi 

Child  Welfare  Servicet  Tmineeehip  Grantt 

Region  I— $66,679. 
Region  D— $160,612. 
Region  in-$134.814. 
Re^oo  IV— $222,661. 


Region 
Region 
Region 
Region 
Region 
Region 


V— $288,966. 
VI— $153,997, 
Vn-486.679. 
Vm— $43,130. 
IX— $158,760. 
X— $46,702. 


Additional  Requirements 

Part-Time  Students  (Degree  or  Non- 
Degree) 

1.  Traineeship  grants  which  are 
awarded  to  part-time  students  who  are 
already  employed  by  pubUc  or  voluntary 
child  welfare  agencies  may  pay  for  the 
cost  of  tuition,  educational  fees  and 
books. 

2-  A  candidate  for  a  child  and  family 
service  traineeship  in  a  part-time  degree 
or  non-degree  program  must  meet  the 
foUowing  requirements: 

(a)  Be  currently  employed  by  an 
agency  or  organization  providing  child 
welfare  services; 

(b)  Be  a  citizen  of  the  United  States  or 
a  foreign  national  lawfully  admitted  to 
the  United  States  for  permanent 
residence; 

(c)  Take  the  training  at  the 
educational  institution  designated  iiKdie 
traineeship  award; 

(d)  Be  duly  enrolled  for  part-time 
study  at  the  grantee  institution,  either 
for  credit  or  non-credit 

(e)  Express  a  coounitment  to  a  career 
in  the  field  of  child  and  family  services 
and  to  continue  employment  in  child 
welfare  services;  and 

(f)  Meet  requirements  estabUshed  by 
the  grantee  iiistitution  for  part-time 
students  which  do  not  negate  federal 
requirements. 

Full-Time  Degree  Students 

1.  Traineeship  grants  which  are 
awarded  to  full  time,  degree  oriented 
students  enroUed  in  a  graduate  program 
may  pay  for  stipends,  tuition  and 
educational  fees,  and  dependency 
allowances.  Traineeship  grants  whidi 
are  awarded  to  full  time,  degree 
oriented  students  enrolled  in  an 
undergraduate  program  shaU  not  exceed 
$1,000  for  a  fuU  academic  year,  which 
may  be  used  for  tuition,  fees,  stipends 
and  travel  expenses. 

2.  No  other  direct  or  indirect  costs  are 
allowable  except  for  the  foUowing:  If  a 
separate  field  placement  unit  is 
estabUshed  in  a  state  or  local  pubUc 
welfare  agency,  which  has  an 
identifiable  cUld  welfare  service  unit, 
for  the  sole  purpose  of  supervising 
trainee  field  placement  those  costs 
directly  attributable  to  the  field 
supervision  of  the  students  will  be 
aUowable  as  a  direct  cost  to  die 
institution.  An  indirect  cost  rate  not  to 
exceed  8%  of  the  direct  costs  (excluding 
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traineeship  costs)  may  be  chained  to  the 
program  (or  the  institution's  actual 
indirect  cost  if  less  than  8%).  The  unit 
must  consist  of  at  least  five  students  but 
not  more  than  eight,  to  qualify  for 
payment  of  costs  for  one  full-time 
supervisor.  A  maximum  of  7%  of  the 
total  Regional  Traineeship  allocation 
may  be  used  for  field  supervisory  costs. 
Funding  for  this  cost  however,  is  at  the 
option  of  the  Regional  Office. 

3.  A  candidate  for  a  child  and  family 
service  traineshipe  in  a  full-time  degree 
oriented  program  must  meet  the 
following  requirements: 

(a)  Be  a  citizen  of  the  United  States  or 
a  foreign  national  lawfully  admitted  to 
the  United  States  for  permanent 
residence; 

(b)  Take  the  training  at  the 
educational  institution  designated  in  the 
traineeship  award: 

(c)  Not  be  an  employee  of  the  federal 
government; 

(d)  Not  currendy  receiving 
educational  allowances  from  any  other 
federal,  state,  or  local  public  or 
voluntary  agency  when  that  allowance 
is  conditional  on  a  conflicting 
employment  obligation  incurred  by  the 
trainee,  except  for  federally  assisted 
student  loans,  or  educational 
allowances  of  benefits  payable  under 
the  Veterans  Education  and  Training 
Amendment  Act  of  1977:  As  limited  by 
Section  213  of  said  Act; 

(e)  Be  enrolled  for  full-time  study  in 
the  grantee  institution; 

(f)  Be  in  die  senior  year  if  enrolled  in  a 
program  leading  to  a  baccalaureate 
degree; 

(g)  Express  a  commitment  to  a  career 
in  the  field  of  child  and  family  services; 

(h)  Express  a  commitment  to  return  to 
or  to  seek  employment  in  a  state  or  local 
social  service  agency  or  in  another  child 
and  family  service  agency  or  facility 
from  which  the  state  or  local  agency 
secures  services.  There  should  be 
reasonable  assurance  of  his  employment 
in  a  child  and  family  service  program, 
public  or  private,  upon  completion  of 
training; 

(i)  Meet  requirements  estabUshed  by 
the  grantee  institution  which  do  not 
negate  federal  requirements;  and 

0)  For  Doctoral  studoits.  provide 
evidence  that  they  have  selected  or  will 
select  dissertation  subjects  clearly 
related  to  the  field  of  child  waUara. 

Grantee  institutiana  will  select  the 
candidates  to  whom  traineeehips  will  be 
awarded  on  the  basis  of  their 
qualifications  and  will  document  the 
files  to  reflact  the  ehgibtliy  of 
candidatea.  To  the  extent  poesible,  the 
awarding  of  traineeships  should  give 
special  attention  to  recruiting  and 
selecting  eligible.  (piaUfied  minority 


candidates,  and  should  give  preference 
to  students  with  limited  financial 
resources. 

4.  Stipends  and  Allowances  for  Full- 
Time  Students.  At  the  undergraduate 
level,  the  total  perstudent  cost  shall  not 
exceed  $1,000  for  an  academic  year 
which  may  include  stipends,  tuition,  fees 
or  other  costs.  At  the  graduate  level, 
costs  which  may  be  covered  include 
tution,  fees,  stipend,  dependency 
allowances  and  travel  expenses. 
Traineeship  grants  may  be  awarded  lot 
partial  support  of  students  at  the 
discretion  of  the  institution. 

Dependency  allowances  for  the 
dependents  of  graduate  level  students 
will  be  $600  per  support  year  for  each 
eligible  dependent  Dependents  are  as 


defined  in  the  Internal  Revenue  Code. 
Dependency  allowances  are  not 
available  to  baccalaureate  level 
trainees. 

Domestic  travel  allowances  for 
students  from  their  residence  to  the 
training  institution  will  not  be  provided 
except  in  those  cases  of  extreme  need 
or  hardship  for  individual  students 
where  a  one-way  travel  allowance  may 
be  granted  at  the  rate  of  iq>  to  20  cents 
per  mile.  A  travel  aUowance  for 
reimbursement  for  travel  to  field 
instruction  may  be  paid  when  it  is  the 
policy  of  the  institution  to  pay  such 
costs. 

The  chart  below  should  be  used  in 
calculating  graduate  level  stipends  and 
allowances  for  full-time  students. 


SnpEfDS  AND  Allowances 


YaaroffeaMrq 


Snnens  Wnx  Uttie  or  No  Rbaib)  PnorLiiiJuwM.  ExrcRBRES— ItesTER's  Levb. 


Rrs)  poa-b«ocalrM»oHD  yem 

Years  between  irst  and  tennral  year. 

Tenrtnal  year ' 


saoo 

217 


Yaaroikairang 

PMMOus  relaied  professional  eiverienoe  master's 
iMal 

1 

2 

3 

Ikmat 

MarMr 

Annual 

MorMy 

Annial 

ItaMy 

Students  Mth  (kLATEO  PMFEsaoNM.  ExKHBCE— Master's  l£«B.  > 


6k>11  mnna> 

•3,000 
3,300 
3,800 
4200 
<200 

S2S0 

275 
300 
3S0 
350 

S3,300 
3400 

4,200 
4,200 

•275 
300 

325 

3S0 

aso 

3,900 
4700 
4,200 
4,200 

S300 
325 

aso 

350 
350 

1?«n?3mnnlh« 

?4  m  SS  mnnttn 

36  to  47  mnMhs         

YWroftaMng 

Previous  retolad  protentonat  experience  doctoral- 
level 

1 

2 

3 

Annual 

MonMy 

Annual        MonMy 

AmmmI 

MaM% 

Sruoerrs  wtth  Rbatb)  PnoFESSKMuu.  EvERenE— Ooctoml-Levb. 


6to  11 

12  to  23  montta 

24  to  35  mentis 

36to47mon«ie 

46  or  more  iitorMha.. 


S4.100 
4,400 
4,7«) 
4,700 
4,700 


SS42 

387 


t4,400 
4,700 
4,700 
4,700 
4,700 


1367 
302 


392 
302 


>  AppfcaUe  ar«y  to  prograaw  wMndng  bmond  2  yesn.  The  second  year  ot  l^irs 
'  A  tranee.  ««»  is  aorwded  a  "Uasaer's  L«ral  Ejvenence  ShxtonT  S^nnd.  must  "- 

MM  relevart  to  the  professional  tranmg  to  be  undertaken.  A  complew  arri  dslMad  n 
be  mantamed  by  the  grantee  nsntulion  so  ttiai  the  sapend  level  can  be  propai^ 


Grantee  Share  of  tfie  Project 

There  is  no  cost  sharing  or  aakjiag 
requirement  for  grants  under  this 
program. 

The  AppBcatfaa  Preeess 

A  vailability  of  Forms 

Application  for  a  grant  onder  die 
Child  Welfare  Services  Trains^  Grauto 


14.700 
4,700 
4,700 
4.700 
4,700 


S3se 

382 


Dagrae  Proyani  Is  at  tie  C800  lataL 

haws  had  iiiiifcMsiuiial  aiaarianca  in  a 

laoord  ol  tie  kainaa's  ampioyiiiam  must 


I^ogren  most  be  aubmitted  on  standard 
forms  provided  for  this  pwpoee. 
Application  kits  which  include  the 
forms,  instructions  and  prograst 
Hiformation,  including  the  complete 
Program  Guidance  for  Fiscal  Year  1982 
may  be  obtained  by  writing  to  the 
"Project  Officer.  ChUd  Welfare  Sarvioee 
Training  Grants"  in  the  appropriate 
Regional  Office  listed  in  Appendix  I. 
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Application  Submission 

One  signed  original  and  two  copies  of 
the  grant  application,  including  all 
attachments,  must  be  submitted  to  the 
Regional  Office  address  indicated  in 
Appendix  II.  In  order  to  facilitate 
processing  of  a  grant  application,  please 
submit  one  signed  original  and  six 
copies.  Applications  must  be  submitted 
to  the  appropriate  Regional  Office  in  the 
region  in  which  the  applicant  institution 
is  located. 

The  applicant  must  dearly  identify 
the  program  announcement  number  for 
which  the  application  is  to  complete. 
The  application  must  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  institution  and  to  assume  for 
the  institution  the  obligations  imposed 
by  the  terms  and  conditions  of  the  grant 
award. 

A-95  Notification  Process 

This  program  does  not  require  the  A- 
95  notification  and  review  process. 

Application  Consideration 

The  Regional  Program  Director. 
Administration  for  Children,  Youth  and 
FamiUes  determines  the  final  action  to 
be  taken  with  respect  to  each  grant 
application  for  this  program. 
Applications  which  are  complete  and 
conform  to  the  requirements  of  this 
program  announcement  are  subjected  to 
a  competitive  review  and  evaluation  by 
qualified  persons  independent  of  the 
Administration  for  Children,  Youth  and 
Families.  The  results  of  the  review  assist 
the  Regional  Program  Director  for 
Children.  Youth  and  Families  in 
considering  competing  applications.  If 
the  Regional  Program  Director  has 
reached  a  decision  to  disapprove  a 
competing  grant  application,  the 
unsuccessful  applicant  is  notified  in 
writing.  Successful  applicants  are 
notified  through  the  issuance  of  a  Notice 
of  Financial  Assistance  Awarded  which 
sets  forth  the  amount  of  funds  granted, 
the  terms  and  conditions  of  the  grant, 
the  budget  period  for  which  support  is 
given,  and  the  total  period  for  which 
project  support  is  contemplated.  Special 
consideration  will  be  given  to  applicants 
who  offer  traineeship  grants  to  part-time 
degree  or  non-degree  students 
participating  in  programs  structured  to 
provide  training  or  educational 
opportunities  specific  to  child  welfare 
for  persons  already  employed  by  public 
or  voluntary  agencies,  and  to  applicants 
who  identify  and  select  minority 
students  who  will  be  awarded 
traineeship  grants.  In  making  decisions 
about  grant  awards,  the  Regional 
Program  Director  will  take  into 
consideration  the  appHcant's  plan  to 


recruit  minority  students.  Final 
decisions  on  grant  awards  are  expected 
to  be  completed  by  the  end  of  August. 
1982. 

Criteria  for  Review  and  Evaluation  of 
Traineeship  Grant  Applications 

Completed  grant  applications  will  be 
reviewed  and  evaluated  against  the 
following  criteria: 

•  That  the  project  objectives  are 
identical  with  or  are  capable  of 
achieving  one  of  the  specific  program 
objectives  listed  in  this  announcement 

■  under  "Program  Goals  and  Objectives". 
(Points  10.) 

•  That  proposed  procedures  of  the 
work  program,  if  well  executed,  will  be 
capable  of  achieving  the  results  required 
by  the  program  and  further  defined  and 
elaborated  by  the  applicant  including 
assurance  that  all  student  eligibility 
requirements  for  full  or  part-time 
students  specified  in  the  Program 
Announcement  are  met.  (Points  20.) 

•  That  the  application  includes  a 
viable  plan  designed  to  recruit  program 
eligible  minority  candidates  into  the 
traineeship  program,  especially  those 
who  have  limited  financial  resources. 
This  plan  must  specify  activities  and 
timetables  by  which  the  school  will  seek 
out.  identify,  and,  when  implemented, 
focus  traineeship  selection  on  minority 
candidates.  (Points  15.) 

•  That  the  applicant  documents  that 
for  part-time  students  it  will  provide  a 
program  of  study  which  is  specially 
designed  to  develop  or  update  practice 
oriented  skills  required  for  effective 
deUvery  of  services  to  children  and 
families  in  subject  areas  related 
specifically  to  the  program  goals  and 
objectives  identified  in  this 
announcement;  and  that  for  all  full-time 
students  (except  Doctoral  candidates]  it 
will  provide  a  field  placement  program 
in  which  they  will  have  an  opportimity 
to  integrate  academic  and  field 
placement  experiences  into  a  more 
comprehensive  understanding  of  the 
field  of  child  welfare  including  the 
following:  (Points  20.) 

(a)  The  type  of  schedule  the  field 
placement  follows  and  the  number  of 
hours  a  week,  month,  semester,  etc..  it 
entails;  or 

(b)  For  each  traineeship  requested, 
specific  description  of  and  commitment 
in  writing  from  an  agency  for  a  full 
academic  year  of  field  placement  as 
defined  by  the  institution,  in  a  child 
welfare  setting  which  will  enable  the 
undergraduate  or  Master  level  trainee 
to.  (1)  carry  a  caseload  or  participate  in 
the  management  of  a  caseload  primarily 
involving  child  welfare  services,  and,  (2) 
work  under  the  direction  of  a  trained 
social  work  supervisor;  or 


(c)  A  description  of  the  policies  and 
procedures  the  applicant  will  follow  in 
the  supervision  of  the  students'  field 
placements  including.  (1)  whether  there 
is  a  supervisor  or  director  of  field 
placement  and  that  person's  role  and 
responsibihty;  (2)  who  provides  direct 
supervision  (the  school  or  the  field 
placement  agency);  (3)  the  criteria  for 
the  selection  of  field  placements  in  child 
welfare;  (4)  the  nature  and  quality  of  the 
supervisory  contact  required;  and  (5)  the 
relationship  between  the  field 
placement  and  the  classroom 
instruction;  or 

(d)  In  the  case  of  doctoral  programs, 
the  applicant  provides  a  specific  list  of 
criteria  for  selection  of  Doctoral 
students  and  documentation  to  insure 
that  (1)  they  have  well  established 
interest  and  experience  in  child  welfare 
and  will  work  in  a  child  welfare  setting 
upon  completion  of  the  degree  program; 
and,  (2)  they  have  selected  or  will  select 
dissertation  subjects  clearly  related  to 
the  field  of  child  welfare. 

•  That  the  appUcation  include  the 
following  documentation:  (Points  10.) 

(1)  In  the  case  of  part-time  students, 
documentation  that  the  applicant  will 
obtain  from  each  agency  employing 
participating  students  that  the  student  is 
working  in  a  position  related  to 
providing  services  to  children  and  their 
families  and  that  this  employment  is 
intended  to  continue  during  the  time  of 
the  traineeship  and  for  at  least  one  year 
following.  Where  course  work  will  take 
place  during  the  work  hours,  the 
documentation  should  include 
agreement  by  the  agency  to  release  the 
employee  for  the  required  time.  The 
apphcant  has  stated  that  it  will  submit 
this  doctmientation  for  each 
participating  student  with  the  first 
quarterly  report 

(2)  In  the  case  of  full-time  students, 
the  applicant  documents  that  it  has 
sought  to  obtain  a  letter  of  intent  or 
commitment  from  a  public  or  voluntary 
social  service  agency  to  release 
employees  for  the  pursuit  of  a  graduate 
or  undergraduate  degree  in  social  work. 
The  letter  of  intent  or  commitment  must 
specify  the  number  of  employees  to  be 
released  and  enrolled,  describe  efforts 
made  by  the  agencies  to  select 
minorities  and  employees  with  limited 
financial  resources,  and  indicate  that 
the  person(8]  released  will  be  providing 
services,  teaching,  conducting  research 
or  administering  programs  in  child 
welfare  when  they  return  to  work. 

•  That  project  personnel  are  or  will 
be  well-quahfied  to  provide  direction 
and  supervision  to  students  specializing 
in  child  welfare,  and  the  applicant 
organization  ha?  or  will  have  adequate 


facilities  and  resources  to  conduct  the 
project.  (Points  10.) 

•  That  the  estimated  cost  to  the 
government  of  the  project  is  reasonable 
considering  the  anticipated  results. 
(Points  5.) 

Closing  Date  for  Receipt  of  Appfications 

The  closing  date  for  receipt  of 
applications  under  this  Program 
Armouncement  is  July  6, 1902.  An 
application  will  be  considered  received 
on  time  if: 

•  The  application  was  sent  by 
registered  or  certified  mail  no  later  than 
July  6, 1982  as  evidenced  by  the  US. 
Postal  Service  postmark,  or  the  original 
receipt  from  the  U.S.  Postal  Service;  or 

•  The  application  is  received  on  or 
before  close  of  business  (COB)  July  6, 
1982  in  the  Department  of  Health  and 
Human  Services  Regional  Office 
mailroom.  In  establishing  the  date  of 
receipt,  consideration  will  be  given  to 
the  time  date  stamps  of  such  mailrooms 
or  other  documentary  evidence  of 
receipt  maintained  by  the  Department  of 
Health  and  Human  Services. 

Applications  received  after  the 
deadline  or  sent  to  any  addrees  other 
than  the  Regional  Office  in  the  region  in 
which  the  applicant  institution  is 
located  will  not  bt  aoc^ttad  aad  wiil  be 
returned  to  thg  (^jplkxmL 

(Catalog  of  Federal  Domestic  AsaistaBse 
Program  Nnniber  13.648,  Troiafaig  Gcaate  in 
the  V\fAd  of  ChiW  Weifere) 

Dated:  April  18. 1982; 
Clarence  E.  Hodges, 

Commissioner,  Administration  for  Children. 
Youth  and  Families. 

Approved:  May  14. 19a2. 

Dorcas  R.  Hardy, 

Assistant  Secretary  for  Human  Deveiopmenl 
Services. 

Appendix  I— Regional  Project  Officers  Child 
Welfare  Services  TrainiDg  Grant  Program, 
Administration  for  Children,  Youth  and 
Families  Office  of  Human  DeveiopHnenI 
Services,  Department  of  Health  and  Human 
Services,  Regions  l-X 

Region  ! 

Regional  Project  Officer,  Administration  for 
Children,  Youth  and  Famihes.  Room  2011— 
JFK  Federal  Building,  Government  Center, 
Boston,  Massachusetts  02203,  (617)  223- 
6450 

Region  II 

Regional  Project  Officer.  Administratiaii  for 
Children.  Youth  and  Families,  Federal 
Building.  26  Federal  Piaza — Room  4149, 
New  York,  New  York  10007.  (212)  284-4118 

Region  III 

Regional  Project  Officer,  Administration  for 
Children,  Youth  and  Families,  P.O.  Box 
13716,  3(36  Market  Street  Philadelphia, 
Pennsylvania  19101,  (215)  596-6763 
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Region  IV 

Regional  Project  Officer,  Administratioo  for 
Children.  Youth  and  Famihes.  101  Marietta 
Tower— Suite  903,  Atlanta,  Georgia  30323. 
(404)  221-2128 

Region  V 

Regional  Project  Officer,  Administration  for 
Children,  Youth  and  Families,  300  South 
Wacker  Drive,  13th  Floor,  Chicago.  Illinois 
60606,  (312)  353-8065 

Region  VI 

Regional  Project  Officer,  Administration  for 
Children,  Youth  and  Families,  1200  Main 
Tower  Building — Room  2025,  Dallas,  Texas 
75202.  (214)  729-6596 

Region  VII 

Regional  Project  Officer,  Administration  for 
Children,  Youth  and  Famihes,  Federal 
Building,  801  E.  12th  Street— 3rd  Floor, 
Kansas  City,  NCssouri  64106,  (816)  374-5401 

Region  VIII 

Regional  Project  Officn-,  Administration  for 
Childrea  Youth  and  Families,  1961  Stout 
Street,  Denver,  Colorado  80284,  (303)  327- 
3106 

Re^onlX 

Regional  Project  Officer.  AdanaietTation  for 
Children,  Youth  aad  FoaMiM,  Pe^eMl 
Office  BuildiBg,  tO  United  Natiow  Plaaa, 
Sen  PtanciMo,  CaHfowiiu  MMB.  (416)  SSB- 
6153 

Reg^X 

Regional  Prajact  OCBMr,  HibiiMiiliiiiiiiii  for 
Children.  Yooth  aad  Faarifaa.  Mad  Stop 
622-nAroade  Plaaa  Boikliig,  UZl-Sod 
Avenue,  Seattle.  Waehtagtes  9ei01.  (206) 
399-0838 

Appendix  O— Diiactors,  OfBce  of  Fiscal 
Operations  Regioos  I  Thr«  X 

Region  I 

Mr.  St  Clair  Phillipa,  Director.  OFO/HD& 
Room  2000— JFK  Federal  Building.  Boston. 
Mass.  02203,  (8)  223-1107 

Region  II 

Mr.  Nicholas  Cordasco.  Director,  OFO/HDS, 
Federal  Baikling.  26  Fed«a^  Piasa,  New 
York,  N.Y.  lCi007.  (8)  264-4117 

Region  III 

Mr.  William  Chesser,  Director,  OFO/HDS. 
3535  Market  Street  Box  137ia, 
Philadelphia.  Pa.  19101,  (8)  596-6565 

Region  IV 

Mr.  Ed  Shtih,  Acting  Director,  OFO/HDS,  lOl 
Mariana  Tower,  Atlanta,  Georgia  30323,  (8) 
2<2-a211 

Region  V 

Mr.  Russell  Armstrong.  Director.  OFO/HDS. 
300  South  Wacker  Drive.  13th  Floor. 
Chicago.  Illinois  60606,  (8)  886-3378 

Region  VI 

Mr.  ManriB  Layne,  Director,  C»^/HDS,  1200 
Main  Town  Boikting,  Dafias,  Texas  75202. 
(8)729-«235 


Region  VII 

Mr.  WiUiam  Howard,  Director,  OPOfUDS, 
601  East  12th  Street  Kansas  Oty.  Ma 

64106,  (8)  758-2911 

Region  VIII 

Mr.  Masafu  Yoahimnra.  Director.  OPO/HD& 

1961  Stout  Street,  Room  7440,  Denver. 
Colorado  80202,  (8)  327-2011 

Region  IX 

Mr.  Al  HuerU.  Director,  OFO/HDS,  50  United 
Nations  Plaza.  San  Francisco,  California 
94102,  (8)  556-5480 

Region  X 

Mr.  Gary  Griffith.  Director,  OFO/HDS,  1321 
Second  Avenue.  Mail  Stop  813,  Seattle. 
Washington  98101.  (8)  399-1105 

|FR  Ooc  aS-tSTK  rUed  »-»«:  MS  «m| 
BlUJNO  CODE  4t30-at-« 


Public  Health  Service 

Granting  of  Waivers  of  Payment  Under 
Section  334<b)  of  ttte  PubHc  HaaMi 
Service  Act;  Delegatfon  of  AiMwrfty  to 
Director.  Bureau  of  lleaWi  Personntf 
Development  and  Service,  H8A  and 
RegJonai  HeaRh  Ac 


^kItic•  is  hereby  gfren  tkat  Ae 
following  delegations  of  aathonty  have 
been  made  regarding  the  grantii:^  of 
waivers  for  the  National  Heahk  Service 
Corps  assignees  tinder  section  834(b)  of 
the  Pabhc  Health  Service  Act  (42  U.S.C. 
254g),  as  amended  by  Pub.  L  94-484. 

1.  Deiegation  from  the  Acting 
Administrator,  Health  Services 
Administration  (HSA).  to  the  Director, 
Bureaa  of  Health  Perscmnel 
Development  and  Service,  HSA.  of  the 
authority  under  secti<Mi  3S4(b)  of  the 
Pubbc  Health  Service  Act  (42  U.S.C. 
254g)  to  waive  loans  approved  under 
secti<»  335(c)  of  the  PubBc  Heahh 
Service  Act 

2.  Delegation  from  die  Acting        ^, 
Administrator.  Health  Services 
Administration,  to  the  Regional  Health 
Administrators,  without  authority  to 
redelegate.  all  of  the  authorities  under 
secUon  334(b)  of  the  Public  Health 
Service  Act  (42  U.SwQ  254g).  excluding 
the  authority  to  waive  loans  approved 
under  section  335(c)  of  the  Public  Health 
Service  Act 

The  July  15, 1977,  delegation  is  hereby 
superseded  insofar  as  it  pertains  to  the 
authority  under  section  334(b)  of  the 
Public  Health  Service  Act 

The  above  delegations  were  ^(ective 
on  April  30, 1982. 
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Dated:  April  30, 1982. 

John  H.  Kelao, 

Acting  Administrator,  Health  Services 
Administration. 

|FK  Doc.  8Z-13fleo  nied  5-19-82;  B:45  am) 
nUJNQ  CODE  M10-16-II 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

San  Carlos  Irrigation  Project,  Arizona; 
Fiscal  Year  Operation  and 
Maintenance  Charges 

agency:  Bureau  of  Indian  Affairs, 

Interior.  > 

achon:  General  notice. 

summary:  The  purpose  of  tiiis  general 
notice  is  to  change  the  per  acre 
assessment  rate  for  the  operation  and 
maintenance  of  the  irrigation  facilities  of 
the  Joint  Works  of  the  San  Carlos 
Irrigation  Project  to  properly  reflect  the 
cost  of  labor,  materials,  equipment  and 
services.  The  change  is  from  $15.53  to 
$23.37  per  acre  per  year. 
EFFECTIVE  DATE:  This  general  notice 
shall  become  effective  July  1. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walt  Parks,  Acting  Project  Engineer,  San 
Carlos  Irrigation  Project,  P.O.  Box  456, 
Collidge,  Arizona  85228,  telephone:  (602) 
723-5439. 

SUPPLEMENTARY  INFORMATION:  An 
analysis  of  the  costs  of  operation  and 
maintenance  of  the  Joint  Works  of  the 
San  Carlos  Irrigation  Project  was  made 
and  on  November  24, 1981,  was 
presented  to  the  fact  finding  Committee 
which  is  made  up  of  represenatives  from 
the  San  Carols  Irrigation  Drainage 
District,  San  Carlos  Irrigation  Project, 
Gila  River  Indian  Community,  Pima 
Agency,  and  the  Phoenix  Area  Office. 
Objections  to  three  budget  items  were 
received.  After  careful  consideration,  it 
was  determined  to  eliminate  one  item, 
to  reduce  one  item,  and  to  leave  the 
third  item  unchanged. 

Pursuant  to  S  191.1(e)  Part  191, 
Chapter  1,  subchapter  R  of  Title  25  of 
the  Code  of  Federal  Regulations,  this 
general  notice  is  issued  by  authority 
delegated  to  the  Assistant  Secretary  for 
Indian  Affairs  by  the  Secretary  of  the 
Interior  in  209  DM  8  and  redelegated  by 
the  Assistant  Secretary  for  Indian 
Affairs  to  the  Area  Director  in  10  BIAM 
3. 

The  principal  author  of  this  document 
is  Thomas  W.  Neumann,  Bureau  of 
Indian  Affairs,  Phoenix,  Arizona  85011, 
telephone  (602)  241-2285.  The  authority 
to  issue  this  regulation  is  vested  in  the 
Secretary  of  the  Interior  by  5  U.S.C.  201 
and  25  U.S.C.  385. 


The  General  Notice  shall  read  as 
follows: 

San  Carlos  Irrigation  Project  Assessment, 
Joint  Works 

Pursuant  to  the  Act  of  Congress  approved 
June  7, 1924  (43  Stat  476  and  supplementary 
acts,  the  Repayment  Contract  of  June  8, 1931, 
as  amended,  between  the  United  States  and 
the  San  Carlos  Irrigation  and  Drainage 
District,  and  in  accordance  with  applicable 
provisions  of  the  order  of  the  Secretary  of  the 
Interior  of  June  15, 1938,  the  cost  of  the 
operation  and  maintenance  of  the  Joint 
Works  of  the  San  Carlos  Irrigation  Project  for 
the  Fiscal  Year  1984  is  estimated  to  be 
$2,336,705  and  the  rate  of  assessment  for  the 
said  fiscal  year  and  subsequent  fiscal  years 
until  further  order,  is  hereby  flxed  at  $23.37 
for  each  acre  of  land. 

Note. — It  is  hereby  certified  that  the 
economic  and  inflationary  Impacts  of  this 
general  notice  have  been  evaluated  In 
accordance  with  Executive  Order  12291. 
Vernon  Palmer 
Acting  Assistant  Area  Director. 

[FR  Doc.  82-137S8  Filed  S-19-S2:  S:4S  am] 
BILUNO  CODE  4310-01-M 


Bureau  of  Land  Management 

Alaska;  Realty  Action 

aoency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  Notice  is  hereby  given  that 
the  Port  of  Anchorage  has  submitted  a 
proposal  for  a  lease  to  construct  a  cargo 
storage  and  intermodal  cargo  transfer 
system  on  Federal  lands.  The  location  of 
the  proposed  lease  area  is  adjacent  to 
the  existing  Port  of  Anchorage  Terminal 
facilities  north  of  Ship  Creek  in 
Anchorage,  Alaska. 

The  land  use  proposal  submitted  by 
the  port  of  Anchorage  may  be 
authorized  under  Section  302  of  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  of  1976  (90  Stat.  2762). 

The  proposed  lease  area  lies  within: 

S«ward  Meridian,  Alaska 

T.  13  N.,  R.  3  W., 
Sec.  6,  lot  5  (fractional). 
Containing  9.87  acreas. 

The  Bureau  of  Land  Maneigement  is 
responsible  for  administration  of  the 
above  described  lands  which  are 
withdrawn  for  use  by  the  Air  Force 
under  E.O.  8102  (April  29, 1939)  and  VLO 
2962  (March  5. 1963). 

A  non-competitive  lease  was 
requested  to  enable  the  Port  of 
Anchorage  to  develop  the  cargo  storage 
and  systems  handling  area.  The  lot  will 
be  filled  and  leveled,  with  subsurface 
and  hillside  drainage  systems  installed. 
Paving  and  fencing  will  be  completed 
after  a  one  year  Hll  settling  period. 


Railroad  track  and  railcar  ramps  may  be 
included  to  complete  an  intermodal 
transfer  facihty  in  the  future. 

The  Port  of  Anchorage  has  submitted 
a  letter  of  non-objection  from  the  Alaska 
Raihoad  as  well  as  an  Envorinmental 
Analysis  of  the  proposal  completed  by 
the  U.S.  Air  Force.  This  analysis 
indicates  there  are  no  signiflcant 
environmental  or  other  adverse  impacts 
associated  with  this  proposal. 

date:  Comments  will  be  accepted  on  or 
before  July  10, 1982.- 

ADDRESS:  Send  comments  to:  John  W. 
Merrick,  Peninsula  Area  Manager, 
Bureau  of  Land  Management, 
Anchorage  District  Office,  4700  East 
72nd  Avenue,  Anchorage,  Alaska  99507. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joette  Storm,  Public  Information  Officer, 
Bureau  of  Land  Management, 
Anchorage  District,  (907)  267-1284. 
Richard ).  Vetniman, 
Associate  District  Manager. 
June  10, 1982. 

[FR  Doc.  82-13731  Filed  5-19-82;  a'45  am) 
BlUJNa  COOE  431»-«4-« 


[U-50514] 

Utah;  Proposed  WItttdrawal  and 
Opportunity  for  Public  Hearing 

On  January  7, 1982.  the  Richfield 
District  Manager  requested  a  petition- 
application  for  approposed  withdrawal 
for  the  Hanksville  Office  and  Housing 
Complex  from  operation  of  the  public 
land  laws  and  from  location  and  entry 
imder  the  mining  laws,  subject  to  vahd 
existing  rights  as  to  the  following 
described  lands: 

Salt  Lake  Meridian,  Utali 

T.  28  S.,  R.  11  E., 

Sec.  21,  NWy4NEy«. 

Also  the  following  two  parcels: 

Parcel  #1 — Beginning  at  the  NE  comer  of 
SWy«NEV4  of  said  Section  21:  thence 
south  1*18*39"  west  45.14  ft.  along  the  V^« 
section  line  to  fenceline:  thence  south 
89'5S'48"  west  335.47  ft.  along  said 
fenceline;  thence  north  l*ie'36"  east 
49.99  ft.  to  the  northwest  comer  of  the 
EViNEV4SWV«NEy4  of  said  Section  21; 
thence  south  89'14'35"  east  335.42  ft  to 
the  point  of  beginning.  Containing  0.37 
acres. 

Parcel  #2  Beginning  at  the  NE  comer  of  the 
WViNEy4SWV^NEy«  of  said  Section  21; 
thence  south  l*i«'39"  west  49.99  ft.  to  a 
fenceline;  thence  south  89'55'48"  west 
670.92  ft.  along  said  fenceline  and  its 

.    extension;  thence  north  1*12'29"  east 
59.67  ft.  to  the  NW  comer  of  the 
E>4NWy4SWy4NEV^  of  said  Section  21; 
thence  south  88'14'36"  east  670.83  ft.  to 
the  point  of  beginning.  Containing  0.B4 
acre. 
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The  areas  described  aggregate  41.21  acres 
in  Wayne  County. 

The  purpose  of  the  withdrawal  is  to 
protect  the  Hanksville  Office  and 
Housing  Complex  containing 
approximately  $952,000  in  improvements 
consisting  of  an  office,  warehouse, 
seven  (7)  homes,  a  water  system,  paved 
streets,  tennis  courts,  and  other 
improvements. 

On  or  before  August  16, 1982,  all 
persons  who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  Bureau  of 
Land  Management 

In  accordance  with  Section  204(h)  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976,  notice  is  given 
that  an  opportunity  for  a  public  hearing 
is  afforded  in  connection  with  the 
proposed  withdrawal.  All  persons  who 
desire  to  be  heard  on  the  proposed 
withdrawal  must  submit  a  written 
request  for  a  hearing  to  the  undersigned 
at  the  address  shown  below.  Upon 
determination  by  the  authorized  officer 
that  a  pubUc  hearing  will  be  held  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  the  lands  will  be 
segregated  from  operation  of  the  pubUc 
land  laws  and  from  location  and  entry 
under  the  mining  laws  as  specified 
above  unless  the  application  is  denied 
or  canceled,  or  the  withdrawal  is 
approved  prior  to  that  date.  The 
temporary  uses  which  will  be  permitted 
during  this  segregative  period  are  those 
consistent  with  the  proposed 
withdrawaL 

The  temporary  segregation  of  the 
lands  in  connection  with  this  proposed 
withdrawal  shall  not  affect 
administrative  jurisdiction  over  the 
lands. 

All  commimication  In  connection  with 
this  proposed  withdrawal  should  be 
addressed  to  the  Chief,  Branch  of  Lands 
and  Minerals  Operations,  Bureau  of 
Land  Management,  Department  of  the 
Interior.  University  Club  Building,  136 
East  South  Temple,  Salt  Lake  City,  Utah 
84111. 


Dated:  May  11, 1982. 

DaireQ  Barnes. 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

IFR  Doc  aZ-13752  Filed  S-19-«2;  8:45  am] 
BILLINQ  COK  4310-t4-H 


[PHX  075454,  etc] 

Arizona;  Order  Providing  for  Opening 
of  Public  Lands;  Correction 

May  7, 1982. 

'  In  FR  Doc.  81-37222  appearing  at 
pages  63398  and  63399  in  the  issue  of 
December  31, 1981,  make  the  following 
changes: 

On  Page  63399.  second  column,  3rd 
paragraph  is  changed  to  read  as  follows: 

3.  Subject  to  vahd  existing  rights,  the 
provisions  of  existing  withdrawals,  and 
the  requirements  of  applicable  law,  the 
lands  described  in  paragraph  1  hereof 
are  hereby  open  to  operation  of  the 
public  land  laws,  generally.  All  vahd 
applications  received  at  or  prior  to 
February  15, 1982,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

On  February  15. 1982,  the  lands 
referred  to  in  paragraph  2  shall  be  open 
to  location  and  entry  under  the  United 
States  mining  laws  and  to  applications 
and  offers  under  the  mineral  leasing 
laws. 
Mario  L  Lopei, 

Chief,  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc.  82-3695  Filed  S-19-S1:  MS  am) 
MLUNG  CODE  4310-M-M 


Casper  District  Office;  Applications  for 
Coal  Lease  Exchanges  in  the  Powder 
River  Basin,  Wyoming 

PubUc  Law  95-554  authorized  the 
Secretary  of  the  Interior  to  exchange 
specific  federal  coal  leases  in  Wyoming 
that  were  affected  by  construction  of 
Interstate  Highway  90.  Several  lease 
holders  have  applied  for  exchanges, 
which  are  being  processed  in 
accordance  with  Tide  43  of  die  Code  of 
Federal  Regulations,  Subpart  3435. 

Lands  that  the  applicants  have 
requested  in  exchange  for  existing  lease 
areas  are  described  below. 

Lands  Selected  for  the  1-90  Exchanges 

Belco  Petroleum  Corporation 

T.  52  N.,  R.  72  W.. 
Sec.  7,  All; 

Sec.  8.  WV4,  WV4EV4.  NEy4NE%; 
Sea  17,  All; 
Sea  18,  All: 
Sea  19,  All; 
Sea  20,  All; 
Sea  21,  AIL 


T.  52  N.,  R.  73  W., 
Sea  12.  N%.  SEy4.  EVtSYiV*; 
Sea  13,  NE%,  NEy4NWy4; 
Sea  24.  SEy4. 

Carter  Mining  Company 

T.48N.,R.71W^ 

Sea  9,  EV4SEy4; 

Sea  10,  All: 

Sea  13,  NEy4,  SWy4: 

Sea  21.  NWy4; 

Sea  23.  WV^; 

Sea  24.  EV4NWy4,  NEy4SWy4. 
T.  51  N..  R,  72  W., 

Sea  8,  E%,  SEy4SWy4.  I^y4SW%. 

Nwy4swy4,  Nwy4. 

T.  52  N..  R.  72  W., 
Sea  31.  SViSWVi.  NE%SWy4,  NV4SE%. 

Gulf  Oil  Corporation 
T.  52  N.,  R.  73  W., 

Sea  3.  SWy4NEy4.  SEy4NWVi.  NEy4SWy4. 
NWy4SEy4: 

Sea  4.  NEy4SWy4. 
T.  53  N.,  R  73  W.. 

Sea  34.  SEy4NEy4. 

Kerr-McGee  Coal  Corporation 
T.  43  N..  R  70  W.. 

Sea  4.  Alt 

Sea  5,  All; 

Sea  8.  All: 

Sea9,AlL 
T.  44  N..  R  70  W, 

Sea  28,  All: 

Sea  29.  All; 

Sea  32.  All: 

Sec.  33.  All. 

Wyodak  Resources  Development 
Corporation 

T.  60  N..  R.  71  W, 
Sea  27.  EV4SWy4.  SWy4SEy4: 
Sea  34.  NEy4NWy4.  NViNEVi. 

Big  Horn  Coal  Co. 
T.  57  N..  R.  84  W., 

Sea  28.  SEy4Swy4.  swy4SEy4. 

Pubhc  participation  is  requested 
during  the  processing  of  the  exchange 
appUcations.  Please  send  any  data 
concerns,  or  issues  to  the  Casper  District 
Manager,  Bureau  of  Land  Management, 
951  Rancho  Road,  Casper,  Wyoming 
82601.  Information  received  before  1  July 
will  be  considered  during  the  further 
processing  of  the  lease  exchange 
appUcations. 

If  you  have  any  questions  please 
contact  Chuck  Wilkie  in  the  BLM- 
Casper  District  Office  at  (307)  261-5597. 

Paul  W.  Airaanith. 
District  Manager. 

[FR  Doc  8a-13ao2  FU«d  S-l»-tt  B^m) 
MUMQ  CODE  4t10-M-H 
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[Colorado  23733-PS] 

Colorado;  Notic*  of  Conveyance 

May  m  1962. 

Notice  is  hereby  given  that,  pursuant 
to  the  Act  of  October  21, 1978  (90  Stat. 
2743,  2750;  43  U.S.C.  1701, 1713), 
Clarence  E.  Canterbury,  412  Orchard, 
Canon  City,  Colorado  81212,  has 
purchased  by  noncompetitive  sale 
public  lands  in  Fremont  County 
described  as: 

New  Mexico  Principal  Meridian,  Colorado 

T.  48  N.,  R 10  R. 
Sec.  la  Lot  2. 
The  lot  contains  0.85  acres. 

The  purpose  of  this  Notice  is  to  inform 
the  public  and  interested  state  and  local 
governmental  o^cials  of  the  issuance  of 
conveyance  documents  to  Mr. 
Canterbury. 
Ronald  J.  Cole, 
Chief.  Division  of  Technical  Services. 

|FR  Doc.  82-13801  Pilad  5-10-S2:  S:4S  am) 
MUJNQ  CODC  4310-M-M 


(Colorado  34289] 

Colorado;  Realty  Action  Non- 
Competitive  Lease  of  Public  Lands  In 
Grand  County 

The  following  described  land  has 
been  examined  and  identified  as 
suitable  for  lease  under  Section  302  of 
the  Federal  Land  Policy  and 
Management  Act  of  1976  [90  Stat  2762; 
43  U.S.C.  1732]  at  no  less  than  the 
appraised  fair  market  rental: 

Sixth  Principal  Meridian 

T.  1  N..  R.  76  W., 
Sec.  22,  portlona  wlAin  W\%NW  %. 

The  area  within  the  above-described 
lands  that  will  actually  be  used  is 
approximately  15  acres  in  Grand 
County,  Colorado.  This  area  is  shown  on 
a  map  titled  "Conceptual  Mountain  Plan, 
Silver  Creek,  Granby,  Colorado"  filed 
with  the  Kremmling  Area  Office,  Bureau 
of  Land  Management  of  March  12, 1962. 

Lease  of  the  above-described  land  has 
been  proposed  by  the  Val  Moritz 
Investment  Group  of  Granby,  Colorado. 
The  land  is  proposed  for  use  to  locate  a 
skier  unloading  terminal,  operator's 
cabin,  ski  pat^l  ready  station, 
snowmaking  hydrants,  access  roads  and 
skier  trails. 

Information  concerning  the  proposed 
use  is  in  the  final  Environmental 
Assessment  (CO-01&-82-0g)  and 
associated  land  report  completed  by  the 
Bureau  of  Land  Management  on  April 
30, 1962.  The  lease  of  these  lands  will 
serve  important  public  and  private 
objectives  which  cannot  be  achieved  on 


lands  other  than  public  lands 
administered  by  the  Bureau  of  Land 
Management  These  values  outweigh 
alternative  land  uses  such  as  timber 
harvesting,  dispersed  recreational 
opportimities,  and  forage  production. 

The  Bureau  of  Land  Management  is 
considering  a  30  year,  direct,  non- 
competitive lease  to  Val  Moritz 
Investment  Group;  dependent  upon  the 
company  filing  an  application  for  lease 
and  including  information  required  by 
Title  43  Code  of  Federal  Regulations, 
Part  2920.5-2.  The  terms  and  conditions' 
applicable  to  any  lease  issued  under  this 
notice  are  those  in  43  CFR  2920.7. 
Special  stipulations  that  would  be 
included  in  a  lease,  as  well  as  other 
information  about  the  proposal  can  be 
reviewed  in  the  Bureau  of  Land 
Management  Kremmling  Resource  Area 
Office,  1116  Park  Avenue,  P.O.  Box  68, 
Kremmling.  Colorado  80459  (303-724- 
3437). 

On  or  before  July  6, 1982,  interested 
parties  may  submit  comments  to  the 
District  Manager,  Bureau  of  Land 
Management.  Craig  District  Office,  455 
Emerson  Street,  Craig,  Colorado  81625. 
Any  adverse  comments  will  be 
evaluated  by  the  District  Manager,  who 
may  vacate  or  modify  this  realty  action 
and  issue  a  final  determination.  In  the 
absence  of  any  action  by  the  District 
Manager,  this  realty  action  will  become 
the  final  determination  of  the 
Department  of  the  Interior. 

Dated:  May  6, 1981. 
LeeCarie, 

District  Manager. 

(FR  Doc  82-13888  Piled  6-10-82:  8t48  am) 
BH  I  mo  COOK  tllB  II  II 


[M  20639] 

Montana;  Termination  of  Proposed 
Withdrawal  and  Reservation  of  Land 

May  13, 1982. 

The  Forest  Service,  United  States 
Department  of  Agriculture,  filed  an 
application  for  withdrawal  of  the 
following  described  land  from  operation 
of  the  public  land  laws.  Including 
location  and  entry  under  the  mining 
laws.  The  Notice  of  Proposed 
Withdrawal  was  published  in  the 
Federal  Register  on  February  1. 1972. 
Volume  37,  No.  21,  page  2459.  and 
republished  on  August  4, 1977,  Volume 
42,  No.  150,  page  39480.  The  applicant 
agency  has  cancelled  its  application  as 
to  the  following: 

Principal  Meridian 

Lewis  and  Clark  National  Forest  Wood  Lake 
Campgrounds 

Unsurveyed,  but  probably  will  be  when 
surveyed: 


T.  19  N.  R.  9  W 

Sec.  8,  WV^NWViSWV*,  NE^, 
SWy4SWV4NEV4,  EV4SWV4NEy4NWy4. 
SEV4NEy4NWV4,  NEV4SEy4NWy4, 

Ey2Nwy4SEy4Nwy4,  n'/^sev4S 
Ey4Nwy4,  SMiNwy4NEy4SEy4. 
NV4swy4NEy4SEy4,  NEy4Nwy4SEy4, 

N'4NWV4NWy4SEy4  and  NV4SEy4N 

wy4SEy4. 

The  area  described  contains  80  acres 
in  Lewis  and  Clark  County. 

Therefore,  pursuant  to  the  regulations 
contained  in  43  CFR  2091.2-5(b)(l),  at  8 
a.m.  on  July  5, 1982,  such  land  will  be 
relieved  of  the  segregative  effect  of  the 
above  mentioned  application. 
Roland  F.  Lee, 

Chief.  Branch  of  Lands  and  Minerals 
Operations. 

[FR  Doc  82-13604  FUed  5-19-82:  8:46  am] 
BILUNQ  COOE  431»-«44l 


Nevada;  Airport  Lease  Application 

May  11, 1982. 

Notice  is  hereby  given  that  pursuant 
to  the  Act  of  May  24, 1928  (49  U.S.C. 
211-214),  Lincoln  County  Board  of 
County  Commissioners  has  applied  for 
an  airport  lease  for  the  following  land: 

Mount  Diablo  Meridian 

T.4S.,R.63B. 

Sec.  24.  EViE<4(within). 
T.  4  S.,  R.  64  E. 

Sec.  7.  SVi(within); 

Sec.  IB,  Lots  3  and  4,  NVi,  EViSWy4 
(within): 

Sec.  19,  Lot  l(within). 

The  area  under  application  involves  a 
500  foot  wide  airstrip  located  in  Lincoln 
County,  Nevada.  The  application  was 
filed  on  April  8. 1982,  and  on^that  date 
the  land  was  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws. 

Interested  persons  may  submit 
comments  to  the  District  Manager, 
Bureau  of  Land  Management,  P.O.  Box 
26560,  Las  Vegas,  NV  88126. 
ChaHes  E.  Hancock, 
Acting  Chief,  Division  of  Operations. 

(FR  Doc  sa-iaew  PiM  »-l»-8I:  »M  am] 
aiUJNQ  COOC  4110-M-M 


Office  Hours;  Eastern  States  Office 

AOENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  Office  Hours. 

In  accordance  with  43  CFR  1821.2- 
1(a),  this  notice  confirms  that  the  office 
hours  for  use  of  the  public  room,  filing 
applications  and  other  documents,  and 
other  public  services  at  the  Bureau  of 
Land  Management  Eastern  States 
Office  are  7:30  a.m.  to  4:00  p.m.,  Monday 


through  Friday,  except  for  those  days 
when  the  office  may  be  closed  for  a 
national  holiday  or  by  administrative 
order.  In  order  to  allow  additional  time 
for  records  maintenance,  however,  the 
hours  for  inspection  of  case  files  are 
now  9:00  a.m.  to  3:45  pjn. 

The  Bureau  of  Land  Management 
Eastern  States  Office  is  located  at  350 
South  Pickett  Street,  Alexandria, 
Virginia  22304,  telephone  (703)  235-2830. 

Pieter  ).  VanZanden, 

Acting  Eastern  States  Director. 

|FR  Doc.  82-13513  Filed  S-1»-8Z;  a-45  am] 
BILUNO  CODE  4310-M-M 
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Planning  Criteria  for  South  Sierra 
Foothilis  Planning  Area  Category  D 
Transition  Management  Frameworlc 
Plan  in  the  Caliente  Resource  Area. 
Baicersfleid  District,  Califomia 

May  12, 1982. 

In  accordance  with  43  CFR  1601.3, 
notice  is  hereby  given  of  the  availability 
of  the  Planning  Criteria  to  direct  the 
South  Sierra  Foothills  (SSF)  Planning 
Area  Category  D  Transition 
Management  Framework  Plan  (MFP)  in 
the  Caliente  Resource  Area. 

The  Bakersfield  District  of  the  Bureau 
of  Land  Management  has  prepared  the 
initial  Planning  Criteria  to  direct  this 
planning  effort  in  the  Caliente  Resource 
Area.  The  Plan  will  involve  the  public 
lands  located  in  Kern  and  Tulare 
Counties  and  will  carry  out  the 
requirements  of  the  Federal  Land  Policy 
and  Management  (FLPMA)  of  1976. 

As  new  information  surfaces  during 
the  planning  process,  and/or  from  public 
input,  additional  planning  criteria  will 
be  developed  for  future  guidance  of  this 
planning  effort. 

This  initial  planning  criteria  is 
available  for  review  at  the  following 
locations:  Bakersfield  District  Office,  800 
Truxtun  Avenue,  Room  302,  Bakersfield, 
Cahfomia,  93301,  (805)  861-4191;  and 
Caliente  Resource  Area  Office,  1430 
Truxtun  Avenue,  Room  456,  Bakersfield, 
Califomia  93301,  (805)  861-4238. 

For  further  information  contact  Glenn 
A.  Carpenter,  Caliente  Resource  Area 
Manager,  1430  Truxtun  Avenue,  Room 
456,  Bakersfield,  Califomia,  93301,  (805) 
861-4236. 

H.  Edward  Lynch. 

Acting  District  Manager. 

[FR  Dob  a»-l>7N  S-l»«:  845  anj 
MUJNa  COM  4S1»44-«I 


initiaf  Land  Classifications 

Correction 

In  FR  Doc.  82-10280,  appearing  at 
page  16212,  in  the  issue  of  April  15, 1982. 
make  the  following  corrections: 

On  page  16214.  in  land  description  I- 
2375.  tile  second  line  should  read; 
"Section  27:  W^NWV*,  NWy4SWy4;" 

On  page  16214,  in  land  description  I- 
6506,  the  third  Une  should  read; 
"NEy4SWy4,  SV4SWy4;  Section  26:" 

On  page  16214,  in  the  third  column,  in 
the  land  description  1-6820,  the  second 
line  should  read;  "EV4SWy4,  NWy4SEy4, 
SM!SEy4;  Section" 

On  page  16216,  after  tiie  second  line  in 
the  first  column,  insert  the  following: 

Section  19:  Lot  4,  N%NEV4,  SEy4NEy4, 

EViNwy4.  SEy4Swy4.  swy4SEy4 

Section  30:  Lot  3,  NWy4NEy4,  SV4NEy4, 

EV4Nwy4,  NEy4Swy4,  SEy4 

Section  31:  Lots  3  and  4,  NEy4. 

SEy4Nwy4,  E%swy4,  wM!SEy4 

1,255.28  acres." 

On  page  16217,  in  Uie  first  column,  in 
the  land  description  for  T.  7S.,  R.  3E., 
B.M.,  the  line  beginning  Section  11: 
should  read;  "Section  11:  SEy4NWV4. 
SV4SWy4:  Section". 

BtUMQCODE  1S0S-O1-M 


lOR  26326  and  OR  26328] 

PubHc  Lands  in  Lalce  County  Oregon; 
Realty  Actioiv— Noncompetitive  Sale 

The  following  described  land  has 
been  identified  as  suitable  for  disposal 
by  noncompetitive  sale  under  Section 
203  of  the  Federal  Land  PoUcy  and 
Management  Act  of  1976,  43  U.S.C.  1713, 
at  the  fair  market  value  shown: 


PwoalNa 

Lagil  descftption 

Acfva 

« 

T.   25   &.   R    14   E,   W.M, 
Uka  County,  OR. 
S«l  32:  WH.  Sei4.  SE^_. 
Sac  33:  WVk.  SMVt.  SWM. 

20 

20 

ToMacm 

40 

2 

T.   2S   a.   B.    14   t,   W.M, 
Laka  County.  OA 
Sac  31  SH,  SB.%,  SEW, 

5 

Tom  acre* 

5 

The  appraised  fair  market  value  of 
parcel  number  1  is  $14,000.00  ($350.00 
per  acre). 

The  appraised  fair  market  value  of 
parcel  number  2  is  $1,875.00  (375.00  per 
acre). 

The  sale  will  be  made  on  or  after 
August  1, 1982.  The  lands  are  being  sold 
to  Lake  County.  Oregon  because  of  the 
need  for  land  by  the  community  of  Fort 
Rock  for  community  expansion. 


The  proposed  direct  sale  has  been 
found  to  be  in  the  public  interest  The 
need  for  these  parcels  for  community 
expansion  has  been  identified  in  botii 
County  and  Bureau  of  Land 
Management  land  use  plans. 

The  terms  and  conditions  applicable 
to  the  sale  are: 

Paioeklaiid2 

1.  The  total  purchase  price  for  the  lands 
will  be  paid  at  the  time  of  the  sale. 

2.  The  patent  will  contain  a  reservatioii  far 
ditches  and  canals. 

3.  All  minerals  will  be  reserved  to  the 
United  SUtes. 

4.  The  patent  will  be  subject  to  all  existing 
rights. 

Parcel  2  Only 

5.  At  the  Bureau  of  Land  Management's 
request,  the  purchaser  shall  relocate  all 
boundary  fences  to  include  only  the  5  acre 
parcel  as  described.  Ail  expense  of  relocating 
the  fences  shall  be  borne  by  the  purchaser. 

Detailed  information  concerning  the 
sale,  including  the  planning  documents, 
environmental  assessment,  and  the 
record  of  public  discussions,  is  available 
for  review  at  the  Lakeview  District 
office,  1000  Nintii  Street  S.,  P.O.  Box  151, 
Lakeview,  Oregon  9763a 

For  a  period  of  45  days  from  the  date 
of  this  notice,  interested  parties  may 
submit  comments  to  the  Lakeview 
District  Manager.  Any  adverse 
comments  will  be  evaluated  by  the 
Secretary  of  the  Interior  who  may 
vacate  or  modify  this  realty  action  and 
issue  a  final  determination.  In  the 
absence  of  any  action  by  the  Secretary 
of  the  Interior,  this  realty  action  will 
become  a  final  determination  of  the 
Department  of  the  Interior  and  the 
required  payment  requested  of  Lake 
County.  Such  payment,  in  full,  shall  be 
in  accordance  with  43  CFR  1822.1-2. 
Richard  A.  Gerity, 
District  Manager. 
May  12, 1962. 

[FK  Doc  SZ-iaaaS  Filed  5-19-82:  S4S  am) 
■UMQ  COOC  4310-M-ll 


Minerals  Management  Service 

Twenty-Percent  Set-Aside  of 
Production  From  Outer  Continental 
Shelf(OCS)l 


AOENCV:  Minerals  Management  Service, 
Interior. 

action:  Notice  Pertaining  to  20  Percent 
Set-Aside  of  Production  From  Outer 
Continental  %elf  (OCS)  Leases  Issued 
After  September  18, 197& 


tUMMAWV;  Section  205(a)  of  tiie  OCS 
Lands  Act  Amendments  of  1978 
provides  that  oil  and  gas  leases  issued 
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pursuant  to  that  section  include  a 
requirement  that  the  lessee  offer  20 
percent  of  the  crude  oil,  condensate,  and 
natural  gas  liquids  produced,  at  the 
market  value  and  point  of  delivery 
applicable  to  Federal  royalty  oil,  to 
small  or  independent  refmers.  In  order 
to  assist  interest  refmers,  the  Minerals 
Management  Service  will  make 
available  in  the  Public  Records  Office  of 
each  OCS  Region  a  listing  of  producing 
leases  issued  after  September  18. 1978. 
At  the  present  time,  only  the  Gulf  of 
Mexico  OCS  Region  will  have  a  listing 
of  production  from  such  leases.  It  is 
anticipated  that  the  Pacific  OCS  Region 
will  not  list  production  from  such  leases 
until  late  1984.  It  is  not  known  when  the 
Alaska  or  Atleintic  OCS  Regions  will  be 
able  to  list  production  from  such  leases. 
FOR  FURTHER  INFORMATION  CONTACT. 
Richard  Johnson,  U.S.  Department  of  the 
Interior,  Minerals  Management  Service. 
12203  Sunrise  Valley  Drive,  Mail  Stop 
640,  Reston.  Vu-ginia  22091,  telephone 
(703)  860-7564. 

SUPPLEMENTARY  INFORMATION:  The 
regional  OCS  offices'  addresses  are  as 
follows: 

Minerals  Management  Service,  Alaska  OCS 

Region.  800  A  Street.  Suite  201,  Anchorage, 

Alaska  99501. 
Minerals  Management  Service,  Gulf  of 

Mexico  OCS  Region,  3301  North  Causeway 

Boulevard,  Metairie.  Louisiana  70002. 
Minerals  Management  Service,  Atlantic  OCS 

Region,  1951  Kidwell  Drive,  Suite  601. 

Vienna.  Virginia  22iaa 
Minerals  Management  Service,  Pacific  OCS 

Region,  1340  West  Sixth  Street.  Los 

Angeles,  California  90017. 

Dated:  May  14. 1962. 

James  N.  Paniah, 

Acting  Chief,  Offshore  Minerals  Management 
Division. 

|FK  t)oc.  (Z-ISTU  niwi  S-10-aZ;  S:45  ami 
aiUJNa  COM  UIO-MR-M 


OH  and  Qas  and  Sulphur  Operations  In 
the  Outer  Continental  Shelf 

AOENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  the  receipt  of  a 

proposed  development  and  production 

plan. 

summary:  Notice  is  hereby  given  that 

Gulf  Oil  Exploration  and  Production 

Company  has  submitted  a  Development 

and  Production  Plan  describing  the 

activitiea  it  proposes  to  conduct  on 

Lease  OCS-G  4463,  Block  192.  South 

Timbalier  Area,  offshore  Louisiana. 

The  purpose  of  this  Notice  is  to  inform 
the  pubhc,  pursuant  to  section  25  of  the 
OCS  Land  Act  Amendments  of  197S, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  Plan  and 


that  it  is  available  for  public  review  at 
the  Office  of  the  Minerals  Manager,  Gulf 
of  Mexico  OCS  Region,  Minerals 
Management  Service  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  70002. 

FOR  FURTHER  INFORMATION  CONTACT 

Minerals  Management  Service,  Public 
Records,  Room  147,  open  weekdays  9 
a.m.  to  3:30  p.m.,  3301  North  Causeway 
Blvd.,  Metairie,  Loiusiana  70002,  Phone 
(504)  837-4720.  Ext.  226. 

SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  Development  and 
Production  Plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Those  practices  and 
procedures  are  set  out  in  a  revised 
§  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

Dated;  May  11. 1982.  ^ 

Lowell  G.  Hammoiu, 

Minerals  Manager,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  BZ-13772  Filed  5-19-82: 8:45  ami 
BtLUNQ  CODE  4310-31-M 


Oil  and  Gas  and  Sulphur  Operations  In 
the  Outer  Continental  Shelf;  ODECO 
OU&QasCa 

agency:  Minerals  Management  Service, 
Interior. 

ACTKMC  Notice  of  the  receipt  of  a 
proposed  development  and  production 
plan. 

SUMMARY:  This  Notice  annoimces  that 
ODECO  Oil  &  Gas  Company,  Unit 
Operator  of  the  Ship  Shoal  Block  113 
Federal  Unit  Agreement  No.  14-06-001- 
2931,  submitted  on  May  5, 1982.  a 
proposed  supplemental  plan  of 
development/production  describing  the 
activities  it  proposes  to  conduct  on  the 
Ship  Shoal  Block  113  Federal  Unit. 

The  purpose  of  this  Notice  is  to  Inform 
the  public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  plan  and 
that  it  is  available  for  public  review  at 
the  offices  of  the  Minerals  Manager, 
Gulf  of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  N.  Causeway 
Blvd..  Room  147,  Metairie,  Louisiana 
70002. 

FOR  FURTMCR  INFORMATION  CONTACT. 

Minerals  Management  Service,  Public 
Records,  Room  147,  open  weekdays  9:00 
a.m.  to  3:30  pjn..  3301  N.  Causeway 


Blvd.,  Metairie,  Louisiana  70002,  phone 
(504)  837-4720,  ext.  226. 
SUPPLEMENTARY  INFORMATION:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  development  and 
production  plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  on  December 
13, 1979  (44  FR  53685).  Those  practices 
and  procedures  are  set  out  in  a  revised 
Section  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

Dated:  May  11. 1982. 
Lowell  G.  Haminons, 

Minerals  Manager,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc.  82-13773  Filed  S-10-82:  8:46  an| 
BILUNO  CODE  4310-31-M 


Bureau  of  Reclamation 
[INT-FES  82-151 

Proposed  Creston  Steam  Electric 
Station,  Creston,  Wash.;  Avallat>illty  of 
Hnal  Environmental  Statement 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1960,  as  amended,  the  Department  of  the 
Interior  has  prepared  a  final 
environmental  statement  jointly  with  the 
State  of  Washington  Energy  Facility  Site 
Evaluation  Council  on  the  proposed 
Creston  Steam  Electric  Station  to  be 
constructed  and  operated  by  the 
Washington  Water  Power  Company. 
The  Creston  Steam  Electric  Station 
Project  is  intended  to  assist  in  meeting 
regional  energy  supply  deficiencies 
projected  to  occur  in  the  years  following 
1987. 

Copies  are  available  for  inspection  at 
the  following  locations: 

Department  of  the  Interior,  Office  of 

Environmental  Affairs,  Room  7822.  Burean 

of  Reclamation.  Washingtoa  DC  20240, 

Telephone  (202)  343-4891 
Grand  Coulee  Project  Office,  Bureau  of 

Reclamation.  P.O.  Box  620.  Grand  Coulee, 

Washington  90133.  Telephone  (509)  633- 

1360 
Energy  Facility  Site  Evaluation  Council. 

Building  1,  Row  6,  4224  6th  Avenue,  Lacey. 

Washington  98504,  Telephone  (206)  753- 

7384 
Office  of  Regional  Director,  Bureau  of 

Reclamation,  Box  043,  550  West  Fort  Street. 

Boise.  Idaho  83724,  Telephone  (208)  334- 

2108 
Bonneville  Power  Administration,  P.O.  Box 

3621,  Portland.  Oregon  97208.  Telephone 

(503)  234-3361 

Single  copies  of  the  statement  may  be 
obtained  upon  request  to  the 
Commissioner  or  Regional  Director, 


Bureau  of  Reclamation,  or  Executive 
Secretary,  Energy  Facility  Site 
Evaluation  Council.  Copies  will  also  be 
available  for  inspection  in  libraries  in 
the  project  vicinity.  Please  refer  to  the 
statement  number  above. 

Dated:  May  14. 1982. 
R.  N.  BnMdbent. 
Commissioner  of  Reclamation. 

Approved: 
Bruce  Blanchaitl, 
Director.  Environmental  Project  Review. 

|FR  Doa  82-13751  Filed  S-19-82;  B.4S  ami 
MUJNO  CODE  431O-0»-M 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

IRedetegatkNi  of  Autttority  No.  41A1] 

Director,  Office  of  Commodity 
Management;  Redelegation  of 
Autftority  Regarding  Fumistiing  of 
Commodities 

Pursuant  to  the  authority  delegated  to 
me  by  Redelegation  of  Authority  No. 
41.8,  dated  January  22, 1982  (47  FR  7346) 
from  the  Assistant  to  the^Administrator 
for  Management,  I  hereby  redelegate  to 
the  Director,  Office  of  Commodity 
Management  the  follovying  authority: 

To  execute  transfer  or  transfer/ trust 
agreements  with  respect  to  the 
furnishing  of  commodities  to 
international  organizations  having  a 
membership  consisting  primarily  of 
foreign  governments,  the  American  Red 
Cross,  and  voluntary  nonprofit  agencies 
registered  with  and  approved  by  the 
Advisory  Conunittee  on  Voluntary 
Foreign  Aid  pursuant  to  determinations 
made  under  section  607(a)  of  the  Foreign 
Assistance  Act  of  1961,  as  amended. 

The  authority  herein  redelegated  to 
the  officer  named  above  may  not  be 
redelegated  further  by  that  officer,  but 
may  be  exercised  by  persons  authorized 
by  that  officer  to  perform  the  fimctions 
of  that  office  in  an  "Acting"  capacity. 

This  Redelegation  of  Authority 
amends  and  supersedes  Redelegation  of 
Authority  No.  41.7,  dated  August  16, 
1979  (44  FR  50667). 

This  Redelegation  of  Authority  shall 
be  effective  immediately. 

Dated:  April  22, 1982. 
|ohn  F.  Owoas, 

Deputy  Assistant  to  the  Administrator  fitr 
Management,  Program  and  Management 
Services. 

(FR  Ooc.  82-13748  PUed  S-19-K:  8.-4S  wi| 
HUiNa  coot  tlM-At-M 
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[Redelegation  of  Authority  Na  M.1.96, 
AmdtNa3] 

Principal  AID  Officers.  Africa; . 
Redelegation  of  Autttority  Regarding 
Operational  Program  Grants 

Pursuant  to  the  authority  delegated  to 
me  under  Redelegation  of  Authority  No. 
99.1  (38  PR  12836).  as  amended,  from  the 
Assistant  to  the  Administrator  for 
Management  of  the  Agency  for 
International  Development  I  hereby 
further  amend  Redelegation  of  Authority 
No.  99.1.96,  dated  October  31, 1978,  to 
change  the  post  of  concurrence  in 
executing  operational  program  grants 
for  Sierra  Leone  from  Director.  USAID/ 
Monrovia  to  Director.  REDSO/WA. 

Except  as  provided  herein,  the 
Redelegation  of  Authority  remains  and 
continues  in  full  force  and  effect 

This  amendment  is  effective  on  the 
date  of  signature. 

Dated  April  26, 1982. 
Hugh  L  Dweiley. 

Director,  Office  of  Con  tract  Management 

|FK  Doc  8Z-137«  Fried  S-\9-K:  8:4$  aiB| 

HLLMO  cooe  •11»-ei-M 


Director,  Defense  Security  AssislMtce 
Agency.  Department  of  Defense; 
Amendment  to  Delegation  of  AuttKNity 
No.  1 

L  By  virtue  of  the  authority  vested  in 
me  by  the  Foreign  Assistance  Act  of 
1961,  as  amended  (22  U.S.C  2151  et  seq.) 
(hereinafter  referred  to  as  the  Act),  title 
rV  of  the  International  Development 
Cooperation  Act  of  1979  (22  U.S.Q  3501 
et  seq).  Executive  Order  No.  12163  of 
September  29. 1979  entitled 
"Administration  of  Foreign  Assistance 
and  Related  Functions"  (hereinafter 
referred  to  as  the  Executive  Order),  and 
Reoi^anization  Plan  No.  2  of  1979  (44  FR 
41165).  it  is  ordered  that  IDCA 
Delegation  of  Authority  No.  1  be 
amended  as  follows: 

IL  By  adding  the  following  new 
section  1-7: 

1-7.  Functions  Delegated  to  the  Director, 
Defense  Security  Assistance  Agency, 
Department  of  Defense 

1-701.  Exclusive  of  the  functions  otherwise 
delegated,  or  reserved  to  the  Director  of 
IDCA  herein,  there  is  hereby  delegated  to 
the  Director,  or  in  his  absence,  the  Deputy 
Director,  Defense  Security  Assistance 
Agency,  Department  of  Defense,  authority 
to  waive  the  provisions  of  Section  636(iJ  of 
the  Act  as  they  apply  to  procurement  under 
programs  administered  under  the  Act  by 
the  Department  of  Defense. 

IIL  By  renumbering  sections  1-7. 1-8, 
1-9. 1-ia  and  1-11  as  "1-8".  "1-0".  "t- 
10",  "1-11".  and  "1-12".  respectively  and 


by  renumbering  subsections  of  such 
sections  accordingly. 

rV.  The  effective  date  of  this 
Amendment  shall  be  the  date  of 
signature. 

Dated:  May  7. 1962. 
M.  Peter  McPherson. 
Acting  Director. 

(FR  Doc  82-13701  Filed  S-IV-C:  a4S  ami 
MLUNG  COOE  (IW^t-M 


INTERSTATE  COMMERCE 
COMMISSION 

[MC-f-147061 

Motor  Carriers,  AAA  Transfer  and 
Storage  Co.,  Inc^  et  aL;  Pooling 

AQENCV:  Interstate  Commerce 
Commission. 

action:  Modified  procedure  decision. 


SUHMARV:  The  Commission  is  unable  at 
this  time  to  make  the  necessary 
statutory  findings  as  to  whether  a  pool 
of  61  carriers  (including  the  49 
additional  carriers  who  have  sought 
entry  into  the  pool)  will  be  of  major 
transportation  importance  and  whether 
there  is  substantia]  likelihood  that  such 
agreement  or  combination  will  unduly 
restrain  competition.  In  lieu  of  the 
information  required  under  49  CFR  Part 
1139  we  are  requesting  certain  specific 
information  of  the  parties  to  this 
proceeding  (and  other  interested  parties) 
to  enable  us  to  make  these  statutory 
findings  with  regard  to  the  original  pool 
and  the  expanded  pool  The  original  12 
members  of  the  pool  and  those  that  seek 
entry  are  parties  in  interest  Any  other 
interested  parties  may  seek  to  intervene 
within  30  days  of  the  date  of  publication 
of  this  notice  and  simultaneously  submit 
a  verified  statement  containing  the 
requested  information  addressing  the 
issues  raised  in  this  document  The 
Department  of  Defense  and  GSA  are 
particulariy  urged  to  participate  in  this 
proceeding  because  of  their  interest  in 
the  transportation  of  government  traffic. 
DATES:  Petitions  for  intervention  and 
verified  statements  containing  the 
requested  information  and  addressing 
the  issues  raised  in  this  document  must 
be  filed  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  Any  reply  statements  must  be 
filed  within  15  days  after  the  date 
verified  statements  are  due. 
AODftESSES:  The  original  and  one  copy 
of  each  submission  should  be  sent  to: 
Interstate  Commerce  Commission, 
Section  of  Finance,  Washington.  DXl 
20423.  Copies  of  thd  full  decision  can  be 
purchased  by  contacting  TS 
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Infosystems,  Inc.,  Room  2227, 12th  & 
Constitution  Ave.,  NW.,  Washington, 
D.C.  20423,  or  by  calling  289-4357  in  the 
Washington  area  or  toll  bee  800-424- 
5403. 

FOR  FURTHER  INFORMATION  CONTACT 
Louis  E.  Gitomer,  (202)  275-7245.  Bruce 
Kasson,  (202)  275-7655. 
SUPPLEMENTARY  INFORMATION:  A 
decision  in  this  proceeding  contains 
additional  information.  Copies  of  the 
decision  may  be  obtained  from  the 
Secretary  of  the  Commission.  Parties  to 
this  proceeding  should  supply  the 
following  information  and  address  the 
following  issues  in  their  verified 
statements: 

Information  To  Be  Supplied 

1.  Explain  from  an  operations 
standpoint  how  Government  agencies  or 
government  contractors  ship 
government  trafHc  and  select  motor 
carriers  for  such  movements. 

2.  The  original  apphcants  are 
requested  to  submit  specific  information 
as  to  how  the  pool  will  operate  (i.e. 
what  are  the  variety  of  quality  and  price 
options  to  be  offered  to  the  government; 
how  will  the  pool  promote  economical, 
efficient  and  competitive  service). 

3.  Affected  governmental  agencies 
(i.e.,  Defense  Department;  General 
Services  Administration]  are  requested 
to  submit  any  available  market  analyses 
of  overall  government  traffic  flows  and 
such  flows  between  specific  points  or 
areas,  including  evidence  pertaining  to 
the  top  twenty  five  carriers  participating 
in  such  traffic  in  1981,  further  including 
their  traffic  volumes  and  revenues  as 
compared  to  the  total.  If  such  analyses 
and  market  studies  are  not  available, 
state  why  such  information  caimot  be 
submitted  in  another  form. 

4.  Please  submit  copies  of  the 
government  traffic  authority  or  proof 
thereof  if  not  previously  given. 

5.  What  is  the  volume  of  government 
traffic  that  you  have  transported  or 
shipped  during  1981;  from  and  to  what 
points  did  the  traffic  move? 

6.  What  were  the  revenues  or  costs  of 
the  government  traffic  that  you 
transported  or  shipped  during  1981? 

7.  What  is  the  projected  voiiune  and 
revenue  (costs)  for  the  transportation  or 
shipment  of  such  government  traffic 
diuing  1982?  Where  is  the  traffic 
expected  to  be  moved? 

8.  For  governmental  agencies:  State 
the  government's  position  on  approval 
of  a  pool  involving  the  original  12 
applicants,  or  of  an  expanded  pool. 

Issues  To  Be  Addressed 

A.  What  would  be  the  effect  on  the 
competition  for  government  traffic  by 
allowing  the  original  12  applicants  or  all 


requesting  authorized  carriers  to  join  the 
pool?  Would  a  denial  of  additional 
carriers  (beyond  the  original  12 
applicants)  to  enter  the  pool  improve  the 
competitive  balances  between  such 
authorized  carriers?  Comment  on  the 
appropriateness  of  denying  the  entry  of 
additional  carriers  into  the  pool  but 
permitting  the  independent  formation  of 
additional  pools  for  such  traffic.  Would 
pooling  substantially  injure  or 
disadvantage  nonpool  carriers  for  such 
traffic? 

B.  Will  pooling  increase  or  decrease 
rates  on  government  traffic  and,  if  so, 
the  amount  thereof? 

C.  Government  traffic  is  said  to  be 
sporadic  and  directionally  imbalanced. 
Would  pooling  improve  the  efficiency  of 
carrier  services  or  create  a  more 
productive  use  of  equipment  and  energy 
resources? 

D.  Would  a  pool  of  the  original  12 
applicants  or  an  expanded  pool 
disadvantage  small  or  minority 
enterprises  or  carrier  employees  in  any 
way? 

E.  What  would  be  the  effect  of  the 
original  or  expanded  pool  on  the  level  of 
service  to  rural  and  small  communities? 

Decided:  April  16, 1982. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Gilliam,  Commissioners  Gresham, 
Sterrett,  and  Andre. 

Agatha  L  Meisenovich, 
Secretary. 

[FR  Doc  S2-13706  Filed  6-l»«2: 8:46  un] 
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Motor  Carriers,  Hnanc«  Applications; 
Dscision-Notics 

The  following  applications,  filed  on  or 
after  July  3, 1980.  seek  approval  to 
consolidate,  purchase,  merge,  lease 
operating  rights  and  properties,  or 
acquire  control  of  motor  carriers 
pursuant  to  49  U.S.C.  11343  or  11344. 
Also,  applications  directly  related  to 
these  motor  finance  applications  (such 
as  conversions,  gateway  eliminations, 
and  securities  issuances)  may  be 
involved. 

The  applications  are  governed  by 
Special  Rule  240  of  the  Commission's 
Rules  of  Practice  (49  CFR  1100.240).  See 
Ex  Parte  55  (Sub-No.  44),  Rules 
Governing  Applications  Filed  By  Motor 
Carriers  Under  49  U.S.C.  11344  and 
11349,  363  I.C.C.  740  (1981).  These  rules 
provide  among  other  things,  that 
opposition  to  the  granting  of  an 
application  must  be  filed  with  the 
Commission  in  the  form  of  verified 
statements  within  45  days  after  the  date 
of  notice  of  filing  of  the  application  is 
published  in  the  Federal  Register. 
Failure  seasonably  to  oppose  will  be 


construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  the 
protest  includes  a  request  for  oral 
hearing,  the  request  shall  meet  the 
requirements  of  Rule  242  of  the  special 
rules  and  shall  include  the  certification 
required. 

Persons  wishing  to  oppose  an 
appUcation  must  follow  the  rules  under 
49  CFR  1110.241.  A  copy  of  any 
application,  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00,  in 
accordance  with  49  CFR  1100.241(d). 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simpUfying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
applications  involving  impediments, 
(e.g.,  jurisdictional  problems.  uru«solved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11301. 11302, 
11343. 11344.  and  11349.  and  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  enviroiunent  nor  does  it  appear 
to  qualify  as  a  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  apphcation 
involves  impediments)  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice.  To 
the  extent  that  the  authority  sought 
below  may  duplicate  an  applicant's 
existing  authority,  the  duplication  shall 
not  be  construed  as  conferring  more 
than  a  single  operating  right 

Applicant(8)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 
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Decided:  May  13, 1982. 

By  the  Commission,  Review  Board  No.  1. 
Members  Parker,  Chandler,  and  Fortier. 
(Member  Parker  not  participating.) 

MC:-P-14841,  filed  April  15, 1982. 
GENERAL  ELECTRIC  COMPANY 
(GEC)  (Applicant),  3135  Easton  Tpke, 
Fairfield.  CT  06431 — continuance  in 
control — Product  Distribution  Company, 
4715  Pinewood  Dr.,  Louisville.  KY,  40232. 
Representative:  Michael  F.  Morrone, 
1150  17th  St..  NW.,  Suite  1000, 
Washington.  D.C.  20036.  Applicant  seeks 
authority  to  continue  in  control  of 
Product  Distribution  Company  upon  the 
institution  by  Product  Distribution 
Company  of  operations,  in  interstate  or 
foreign  commerce,  as  a  contract  carrier. 
Applicant  seeks  to  acquire  control  of 
said  rights  and  property  through  the 
transaction.  Applicant,  a  non-carrier,  is 
a  publicly  traded  corporation,  not 
controlled  by  any  person,  GEC  is  the 
sole  stock  holder  of  East  Erie 
Commercial  Railroad,  a  Class  III 
switching  and  Terminal  Raihtiad. 

Note.— (!)  Applicant  has  filed  a  Petition  for 
Exemption  from  the  requirements  of  49  U.S.C. 
11348  so  that,  despite  having  acquired  control 
of  a  Commission  regulated  rail  carrier  and 
motor  carrier,  it  may  hereafter  issue 
securities  and/or  assume  obligations  and 
liabilities  without  first  having  to  seek  the 
Commission's  prior  consent  to  such 
transactions  as  otherwise  required  by  the 
provisions  of  49  U.S.C  11301  and  11302.  GEC 
also  requests  a  waiver  from  any  requirement 
that  it  file  ICC  Form  M  Annual  ReporU  (49 
CFR 124913). 

(2)  Product  Distribution  Company  has 
filed  as  a  directly  related  application  its 
initial  contract  carrier  application 
docketed  MC-161523,  published  in  this 
same  Feileral  Register  issue. 

The  following  finance  applications  are 
dated  May  7. 1982. 

By  the  Commissioa  Review  Board  No.  3. 
Members  Krock.  Joyce,  and  Dowell. 

MC-F-14851.  filed  April  29. 1982. 
BOB'S  TRANSPORT  &  STORAGE  CO., 
INC.  (BTS)  (7081  Oakland  Mills. 
Columbia.  MB  21046) — purchase — 
Intercity  Transportation  Company 
(Intercity)  (600  Turnpike  Street.  Route 
138.  So.  Easton.  MA  02375). 
Representatives:  Michael  R.  Werner,  241 
Cedar  Lane,  Teaneck  NJ  and  John  A. 
Glasson.  86  Weybosset  St..  Providence. 
RI 02903. 

BTS  seeks  authority  to  purchase  the 
interstate  operating  rights  of  Intercity. 
Robert  J.  Pfeffer,  Sr..  sole  stockholder  of 
BTS,  also  seeks  authority  to  acquire 
control  of  said  rights  through  the 
transaction. 

The  operating  rights  to  be  purchased 
are  contained  in  Intercity's  certificate 
No.  MC-47904  (Sub-No.  7)  which 


authorizes  the  transportation  of  general 
commodities  (usual  exceptions)  between 
points  in  CT.  DE,  MA.  MD,  ME.  NH,  NJ. 
NY.  PA.  RI  and  VT. 

BTS  is  a  motor  common  carrier 
pursuant  to  certificates  issued  in  MC- 
148624  and  sub  numbers  thereunder. 

Note. — (1)  An  application  for  temporary 
authority  has  been  filed.  (2)  A  directly  related 
gateway  extension  application  has  been  filed. 
MC-148624  (Sub-No.  3).  pubUshed  this  sante 
Feiieral  Register  issue. 

No.  MC-F-14844.  filed  April  19. 1982. 
TROJAN  FREIGHT  LINES  LIMITED 
(Trojan).  5280  Maingate  Drive. 
Mississauga.  Ontario.  Canada  L5A 
3S3— Purchase  (Portion— J.  M. 
McMAHON  TRUCKING,  INC 
(McMahon).  P.O.  Box  6767.  360  Dingens 
Street.  Buflalo.  NY  14240. 
Representatives:  Jack  Goodman, 
Axelrod.  Goodman,  Steiner  &  Bazeloa 
29  South  La  Salle  Street,  Chicago,  IL 
60603;  Michael  Beilewech,  Jr.,  20 
Cathedral  Park,  Buffalo.  NY  14202;  and 
William  J.  Hirsch,  Suite  1125. 43  Court 
Street,  Buffalo.  NY  14202. 

Authority  is  sought  by  Trojan  to 
purchase  a  portion  of  the  interstate 
operating  rights  of  McMahon.  Trojan  is 
controlled  by  a  carrier.  TNT  Canada. 
Inc.  (TNT),  which,  in  turn,  is  controlled 
by  a  non-carrier.  Alltrans  Canada.  Ina 
(ACI).  which,  in  turn,  is  controlled  by  a 
non-carrier.  Thomas  Nationwide 
Transport  Limited  (TNTL).  whose  stock 
is  widely  held.  TNT  is  also  in  control 
through  stock  ownership  of  a  carrier. 
Overland  Western  International,  Inc., 
and  a  non-carrier,  Champlain  Sept-Iles 
Express,  Inc..  which,  in  turn,  is  in  control 
of  a  carrier.  Maheu  Transport.  Ina.  and 
a  49%  ownership  of  a  non-carrier. 
Cowansville  Express.  Inc..  which,  in 
turn,  is  in  control  of  a  carrier.  Champlain 
Transport  (International).  TNTL  is  also 
in  control  of  a  non-carrier,  Alltrans 
Holdings.  Inc^  which,  in  turn,  is  in 
control  of  a  carrier,  Alltrans  Express 
U.S.A.,  Inc.,  which,  in  turn,  is  in  control 
of  carriers  Alltrans  Alaska  Trucklines, 
Inc.;  and  All  Trans  Roadfast.  Inc. 
(formerly  MMar  Transportation.  Inc.); 
and  a  freight  forwarder.  Alltrans  Alaska 
Feight.  Ina  Alltrans  Holdings  is  also  in 
control  of  a  non-carrier,  Alltrans  Pilot 
Inc.,  which  is.  in  turn,  in  control  of  a 
carrier.  Pilot  Freight  Carriers.  Inc.  TNTL 
corporate-system  carriers  hold  operating 
rights  generally  authorizing  the 
transportation  of  general  and  specified 
commodities  in  all  of  the  contiguous  48 
states. 

Trojan  proposes  to  purchase  operating 
rights  covered  by  Certificate  of 
Registration  No.  MC-68098  (Sub-No.  2) 
which  is  supported  by  a  Certificate  of 
Public  Convenience  and  Necessity 
granted  in  No.  1392,  dated  December  1. 


1968.  transferred  and  reissued  June  6. 
1968.  as  corrected  August  13, 1968.  and 
again  reissued  May  IZ  1976  by  the  New 
York  Public  Service  Commission, 
generally  authorizing  the  transportation 
of  general  commodities  generally 
between  New  York.  NY,  and  points  in 
Chautauqua,  Erie,  Genesee.  Monroe,  and 
Niagara  Counties,  NY. 

Note. — (1)  Trojan  has  filed  an  applicatkm 
for  temporary  authority  to  lease  a  portion  of 
the  operating  rights  of  McMahon.  (2)  A 
directly  related  application  seeking  a 
certificate  of  public  convenience  and 
necessity  has  l>een  filed  in  No.  MC-1480g5 
(Sub-No.  4)  in  lieu  of  the  certificate  of 
registration  issued  to  McMahon  in  No.  MC- 
68908  (Sub-No.  2)  and  (3)  Trojan  also  seeks 
an  extension  of  authority  as  supported  by 
certain  shipper  support  statements. 

MC-F-14849,  filed  April  ZT.  1982 
SOUTH  RIVER  BUS  COMPANY.  INC 
(South  River)  (148  Whitehead  Ave^ 
South  River.  NJ  08882)— Purchase 
(Portion)— STARR  TRANSIT 
COMPANY.  INC  (Starr)  (2531  East  State 
St..  Trenton,  NJ  08619).  Representative: 
Edward  F.  Bowes,  7  Becker  Farm  Rd.. 
P.O.  Box  Y.  Roseland.  NI 07068. 

South  River  seeks  to  purchase  a 
portion  of  the  interstate  operating  rights 
to  Starr.  Elliott  Hodges  and  Betty  L 
Hodges  seek  authority  to  acquire  control 
of  said  rights  through  the  transaction. 

South  River  is  purchasing  the  rights 
contained  in  Starr's  certificate  in  MC- 
111504,  which  arthorizes  the 
transportation  of  passengers  and  their 
baggage  and  newspapers,  in  the  same 
vehicle  with  passengers,  over  regular 
routes,  between  Hightstown  and 
Trenton.  NJ  and  between  Hightstown 
and  New  Brunswick,  NJ.  wi£  service  at 
all  intermediate  points. 

South  River,  a  contract  carrier  by 
motor  vehicle  is  authorized  imder  MC- 
144833  (Sub-No.  1). 

DECISION-NOTICE 

The  following  operating  rights 
applications,  filed  on  or  after  July  3, 
1980,  are  filed  in  connection  with 
pending  finance  applications  imder  49 
U.S.C  10926, 11343  or  11344.  The 
applications  are  governed  by  Special 
Rule  252  of  the  Commission's  General 
Rules  of  Practice  (49  CFR  1100.252). 

Person  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Persons  submitting 
protests  to  applications  filed  in 
connection  with  pending  finance 
applications  are  requested  to  indicate 
across  the  front  page  of  all  documents 
and  letters  submitted  that  the  involved 
proceeding  is  directly  related  to  a 
finance  application  and  the  finance 
docket  number  should  be  provided.  A 
copy  of  any  application,  together  with 
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applicant's  supporting  evidence,  can  be 
obtained  from  any  applicant  upon 
request  and  payment  to  applicant  of 
$10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  However,  the 
Commission  may  have  modified  the 
application  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exceptions  of  those 
appUcations  involving  duly  noted 
problems  (e.g.,  tmresolved  common 
control,  unresolved  Htness  questions, 
and  jurisdictional  problems)  we  find, 
preliminarily,  that  each  applicant  has 
demonstrated  that  its  proposed  service 
warrants  a  grant  of  the  applicant  und^r 
the  governing  section  of  thfe  Interstate 
Commerce  Act.  Each  applicant  is  fit, 
willing,  and  able  properly  to  perform  the 
service  proposed  and  to  conform  to  the 
requirements  of  Title  49,  Subtitle  TV, 
United  States  Code,  and  the 
Commission's  regulations.  Except  where 
specifically  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  in  the  form  of  verified 
statements  as  to  the  finance  application 
or  to  the  following  operating  rights 
applications  directly  related  thereto 
filed  within  45  days  of  publication  of 
this  decision-notice  (or,  if  the 
appUcation  later  become  unopposed), 
appropriate  authority  will  be  issued  to 
each  applicant  (except  where  the 
application  involves  duly  noted 
problems)  upon  compliance  with  certain 
requirements  which  will  be  set  forth  in  a 
notification  of  effectiveness  of  this 
decision-notice.  Within  60  days  afier 
publication  an  applicant  may  file  a 
verified  statement  in  rebuttal  to  any 
statement  in  opposition. 

Applicant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  tiie  time 
period  specified  in  the  notice  by 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
appliccmt  shall  stand  denied. 

"To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right 

Dated:  May  7, 1982. 

By  the  Commissiorir  Review  Board  Number 
6,  Members  Krock.  Taylor,  and  Williams. 

MC  148095  (Sub-4),  filed  April  19, 
1982.  AppUcant:  TROJAN  FREIGHT 


LINES  LIMITED— CONVERSION  AND 
EXTENSION,  5280  Maingate  Drive, 
Mississauga,  Ontario,  Canada  L5A  3S3. 
Representative:  Jack  Goodman.  29  South 
La  Salle  Sti-eet,  Chicago,  IL  60603. 
Transporting  (1)  general  commodities 
(except  classes  A  and  B  explosives, 
conmiodities  in  bulk  and  household 
goods,  as  defined  by  the  Commission), 
(a)  between  all  pwints  in  Erie  County, 
NY;  (b)  between  points  in  Erie  County, 
NY,  on  the  one  hand,  and,  on  the  other, 
all  points  in  Chautauqua,  Genesee, 
Monroe,  Niagra  Counties,  NY,  and  New 
York  City,  NY;  (2)  store,  office, 
restaurant  and  kitchen  fixtures  and 
equipment,  (a)  between  all  points  in 
Cattaraugus,  Chautauqua,  Genesee, 
Wyoming  Counties,  NY;  (b)  between 
points  in  Erie  County,  NY,  on  the  one 
hand,  and.  on  the  other,  points  in 
Allegany,  Orleans,  Ulster,  Westchester, 
Genesee,  Cattatuagus  and  Wyoming 
Counties,  NY. 

Note. — ^This  application  is  directly  related 
to  MC-F-14844,  filed  conoirrently  herewith 
wherein  Trojan  Freight  Lines  Limited  seeks  to 
purchase  a  portion  of  the  operating  rights  of  ). 
M.  McMahon  Trucking,  Inc..  contained  in  a 
certificate  of  registration,  MC-08098  as 
summarized  in  number  one  above.  The 
purpose  of  this  application  is  to  convert  said 
certificate  of  registration  to  a  certificate  of 
public  convenience  and  necessity.  In  numl>er 
two  above  applicant  seeks  an  extension  of 
authority  as  supported  by  certain  shippers. 

MC  148624  (Sub-3),  filed  April  29, 
1982.  Applicant:  BOB'S  TRANSPORT  & 
STORAGE  CO..  INC.,  7081  Oakland 
Mills,  Columbia,  MD  21046. 
Representative:  Michael  R.  Werner,  241 
Cedar  Lane,  Teaneck.  NJ  07666.  To 
operate  as  a  conmion  carrier,  by  motor 
vehicle,  over  irregular  routes, 
transporting  such  commodities  as  are 
used  in  and  dealt  by  gorcery  stores, 
between  points  hi  CT.  DE.  MA,  MD,  ME, 
NH.  NJ,  NY,  PA,  RI  and  VT,  on  the  one 
hand,  and,  on  the  other,  points  in  VA, 
WA.  WV  and  DC. 

Note. — ^This  application  is  directly  related 
to  MC-F-148S1,  published  in  this  same 
Federal  Register  issue. 
Agatha  L.  Mergenovich, 
Secretary. 

[FR  Doa  S2-137aS  Piled  S-l»-«2;  a:4S  am] 
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Motor  Carrlert;  Finance  Applications; 
Decision-Notice 

As  indicated  by  the  findings  below, 
the  Commission  has  approved  the 
following  applications  filed  under  49 
U.S.C.  10924, 10926, 10931  and  10932. 

We  find 

Each  transaction  is  exempt  from 
section  11343  (formerly  section  5)  of  the 


Interstate  Commerce  Act  and  complies 
with  the  appropriate  transfer  rules. 

This  decision  is  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

Petitions  seeking  reconsideration  must 
be  filed  within  20  days  from  the  date  of 
this  publication.  Replies  must  be  filed 
within  20  days  after  the  final  date  for 
filing  petitions  for  reconsiderations;  any 
interested  person  may  file  and  serve  a 
reply  upon  the  parties  to  the  proceeding. 
Petitions  which  do  not  comply  with  the 
relevant  transfer  rules  at  49  CFR  1132.4 
may  be  rejected. 

If  petitions  for  reconsideration  are  not 
timely  filed,  and  applicants  satisfy  the 
conditions,  if  any,  which  have  been 
imposed,  the  application  is  granted  and 
they  will  receive  an  effective  notice.  The 
notice  will  indicate  that  consummation 
of  the  transfer  will  be  presumed  to  occur 
on  the  20th  day  following  service  of  the 
notice,  unless  either  applicant  has 
advised  the  Commission  that  the 
transfer  will  not  be  consummated  or 
that  an  extension  of  time  for 
consummation  is  needed.  The  notice 
will  also  recite  the  compliance 
requirements  which  must  be  met  before 
the  transferee  may  commence 
operations. 

Applicants  must  comply  with  any 
conditions  set  forth  in  the  following 
decision-notices  within  30  days  after 
publication,  or  within  any  approved 
extension  period.  Otherwise,  the 
decision-notice  shall  have  no  further 
effect. 

It  is  Ordered 

The  following  applications  are 
approved,  subject  to  the  conditions 
stated  in  the  publication,  and  further 
subject  to  the  administrative 
requirements  stated  in  the  effective 
notice  to  be  issued  hereafter. 

By  the  Commission,  Review  Board  No.  3, 
Members  Krock,  Joyce,  and  Dowell. 

MC-FC-79716.  By  decision  of  May  7, 
1982,  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  1132. 
Review  Board  Number  3  approved  the 
transfer  to  Isadora  Spiegel  d/b/a 
Spiegel  Trucking  Co.  of  Permit  No.  MC- 
125770  (Sub-No.  8)  issued  February  12, 
1925  to  Spiegel  Trucking,  Inc. 
authorizing  the  transportation  of  Steel 
ammunition  boxes  and  steel  office  and 
library  furniture,  from  the  facilities  of 
and  metal-U.S.C.  of  Newark,  NJ  to 
points  in  the  United  States  (including 
AK  but  excluding  HI)  under  authority 
contract  or  contiracts  with  Artie  Metal 
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U.S.S.,  of  Newark,  NJ.  Applicant's 
representative  is:  Harold  L  Reckson,  33- 
28  Halsey  Road,  Fair  Lawn,  NJ  07410. 

MC-^C-79751.  By  decision  of  May  10. 
1982,  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  Part  1132. 
Review  Board  Number  3  approved  the 
transfer  to  REDIEHS  EXPRESS,  INC.  of 
Lake  Station,  IN  of  all  the  authorities 
contained  in  certificate  No.  MC-128270 
issued  November  27, 1968,  and 
subsequently  issued  sub-numbered 
certificates  to  REDIEHS  INTERSTATE, 
INC.  also  of  Lake  Station,  IN,  evidencing 
a  right  to  engage  generally  in 
transportation  in  interstate  commerce 
over  irregular  routes  transporting 
generally  (1)  such  commodities  as  are 
dealt  in  or  ysed  by  wholesale  metal 
dealers,  wholesale  metal  processors, 
and  automobile  crushers,  jobbers,  and 
distributors  and  wholesalers  of  metal 
products,  building  materals,  plastic 
products,  lumber  and  wood  products, 
clay,  concrete,  glass,  or  stone  products 
and  machinery  generally  between 
points  in  the  United  States  in  and  west 
of  OH,  KY.  TN,  GA,  and  FL  (except  AK 
and  HI)  and  (2)  general  commodities, 
(with  the  usual  exceptions)  between  the 
Bethlehem  Steel  Corp.  plantsites  at 
Bums  Harbor,  Porter  County,  IN  on  the 
one  hand,  and,  on  the  other,  points  in  IL 
north  of  U.S.  Highway  40,  and  points  in 
MO  (except  St.  Louis). 

MC-FC-79765.  By  decision  of  May  7. 
1982,  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  Part  1132, 
Review  Board  Number  3  approved  the 
transfer  to  James  A.  Hiers  d/b/a  Hiers 
Trucking  Co.,  of  Ocean  Springs,  MS  of 
Certificate  No.  MC-151551  (Sub-No.  IF) 
issued  to  All  American  Freight  Lines, 
Inc.,  of  Birmingham,  AL  authorizing  the 
transportation  of  (1)  machinery  and  (2) 
building  materials  between  points  in 
AL,  AR,  FL,  GA,  LA,  MS.  NC,  SC,  TN 
and  TX,  on  the  one  hand,  and,  on  the 
other,  those  points  in  the  U.S.  in  and 
east  of  ND,  SD,  NE,  KS,  OK,  and  TX. 
Applicant's  representative;  Donald  B. 
Morrison.  P.O.  Box  22628,  Jackson,  MS 
39205.  TA  lease  is  sought.  Transferee  is 
not  a  carrier. 

MC-FC-79778.  By  decision  of  May  7, 
1982,  issued  under  49  U.S.C.  10931  or 
10932  and  the  transfer  rules  at  49  CFR 
Part  1132,  Review  Board  Number  3 
approved  the  transfer  to  Mortorano 
Transport  Systems,  Inc.,  d/b/a  K.C.S. 
Express  Company,  of  Poughkeepsie,  NY, 
of  Certificate  of  Registration  No.  MC- 
98068  (Sub-No.  2F)  issued  5/5/81,  to 
K.C.S.  Express  Co.,  Ina,  of 
Poughkeepsie,  NY  corresponding  in 
scope  to  state  certificate  No.  1920  dated 
3/28/81  Issued  by  the  New  York  State 
Department  of  Transportation.  The 


certificate  authorizes  general 
commodities  between  all  points  in  the 
Counties  of  Dutchess,  Orange,  Putnam, 
Rockland,  Sullivan,  Ulster  and 
Westchester,  NY.  AppUcant's 
representative  is:  Harold  L  Reckson,  33- 
28  Halsey  Rd..  Fair  Lawn.  NJ  07410. 

MC-FC-79780.  By  decision  of  5/11/82 
issued  under  49  U.S.C.  10926  and  the 
transfer  rules  at  49  CFR  Part  1132. 
Review  Board  Number  3  approved  the 
transfer  to  LTL  DISTRIBUTION.  INC.  d/ 
b/a/  LEAVENWORTH-TONGANOXIE 
LINES,  of  Tonganoxie,  KS  of  Certificate 
No.  MC-60178  and  MC-60178  (Sub-No. 
5)  issued  June  4, 1969  and  May  22, 1974, 
respectively,  to  TONGANOXIE  MOTOR 
FREIGHT,  INC..  of  Tonganoxie.  KS. 
authorizing  the  transportation  by  regular 
routes  oi  general  commodities  (with  the 
usual  exceptions)  between  Tonganoxie, 
KS  and  Miiouth,  KS,  serving 
intermediate  points  and  Oskaloosa,  KS 
as  an  off-route  point  and  between  points 
in  KS  and  MO,  and  livestock  from 
Tonganoxie,  KS  to  Kansas  City,  MO, 
serving  intermediate  and  off-route 
points  within  20  miles  of  Tonganoxie, 
over  U.S.  Highway  24.  AppUcant's 
representative:  Arden  R.  Waters,  Route 
#1,  Tonganoxie,  KS  66086. 

MC-FC-79781.  By  decision  of  May  7, 
1982  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  Part  1132, 
Review  Board  Number  3  approved  the 
transfer  to  Western  Liquid  "Transport,  of 
Pittsburg.  CA,  of  Permit  No.  MC-144798 
(Sub-No.  3F),  (Sub-No.  4F),  and  (Sub-No. 
6F)  issued,  respectively,  December  26, 

1979,  August  12, 1980,  and  November  10, 

1980,  to  James  W.  Berg  and  John  W. 
Berg,  d/b/a/  the  Dutch  Line  authorizing 
the  transportation  of  (A)  liquid  paraffin 
wax,  in  bulk,  in  tank  equipment,  (1) 
between  South  San  Francisco,  CA.  and 
Scappoose.  OR.  under  continuing 
contract(s)  with  Paragon  Wax  Refining 
Company,  of  South  San  Francisco,  CA, 
(2)  between  Richmond,  CA,  and 
Scappoose,  OR,  imder  continuing 
contract(s)  with  Neu-Glo  Candles, 
Incorporated,  of  Scappoose,  OR,  and  (B) 
lubricating  oils,  used  lubricating  oils,  oil 
additives,  and  drain  oil  between  points 
in  Alameda,  San  Mateo,  Ventura,  and 
Los  Angeles  Counties,  CA,  and  points  in 
ID,  NV,  OR,  UT,  and  WA,  under 
continuing  contract(s)  with  Ekotek  Lube, 
Inc.  Representative  is:  Eldon  M. 
Johnson,  650  California  Street  Suite 
2808,  San  Francisco,  CA  94108. 
Transferee  is  not  a  carrier. 

MC-FC-79782.  By  decision  of  May  10, 
1982,  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  Part  1132, 
Review  Board  Number  3  approved  the 
transfer  to  RONALD  KRAMER,  d.b.a. 
Kramer  &  SONS  TRUCKING,  of  Lima, 


OH.  of  Permit  Nos.  MC-113429  and  Sub- 
Nos.  3  and  6,  issued  to  MIKE  CONTRIS. 
d.b.a.  CONTRIS  TRUCKING,  of  Harrod. 
OH.  which  authorize  the  transportatioii 
of  specified  and  general  commodities 
(with  exceptions),  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Clark  Equipment  Company,  of  Lima, 
OH.  Representative:  James  DuvaU.  220 
West  Bridge  Street  P.O.  Box  97,  Dublin. 
OH  43017. 
Note. — Transferee  i>  not  a  carrier. 

MC-FC-797e5.  By  decision  of  May  11, 
1982  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  Part  1132. 
Review  Board  Number  3  approved  the 
transfer  to  BLUE  GRASS 
TRANSPORTATION,  INC.  of  NashviUe, 
TN  Certificate  No.  MC-41064  and  all 
subs  issued  to  KENT  EXPRESS,  Ina  of 
Aurora,  IN  authorizing:  general 
commodities,  with  exceptions,  regular 
and  irregular  routes  in  OH.  KY.  and  IN 
authorizing:  general  commodities,  with 
exceptions,  over  regular  and  irregular 
routes  in  OH.  KY  and  IN. 
Representative:  Roland  M.  Lowell,  5th 
FL  501  Union  Street  Nashville,  TN 
37219.  TA  lease  is  not  sought 
Transferee  is  not  a  carrier. 

MC-FC-79790.  By  decision  of  decision 
of  May  6. 1982  issued  under  49  U.S.C. 
10928  and  the  transfer  rules  at  49  CFR 
Part  1133.  Review  Board  Number  3 
approved  the  transfer  to  Barbara  J.  and 
Leo  J.  Wachter,  d.b.a.  of  License  No. 
ROTHRAUFF  WORLD  TRAVEL 
SERVICE,  issued  to  Richard  M. 
Rothrauff,  d/b/a  Rothrauff  World 
Travel  Service  authorizing  the 
transportation  ot  passengers  and  their 
baggage  in  special  and  charter 
operations,  beginning  and  ending  at 
points  in  Blair,  Cambria,  Huntingdon, 
and  Bedford  Counties,  PA.  and 
extending  to  points  in  the  United  States 
including  AK  an  HI.  Applicants' 
representative:  John  F.  Sullivan,  2229 
Broad  Avenue,  Altonna,  PA  16602. 

Notes. — ^Transferee  presently  holds  no 
authority  from  the  ICC 

MC-FC-79794.  By  decision  of  5/11/82 
issued  under  49  U.S.C  10926  and  the 
transfer  rules  at  49  CFR  Part  1132, 
Review  Board  Number  3  approved  the 
transfer  to  REALCO  ENTERPRISES. 
INC..  of  Arcadia.  IN.  of  Permit  No.  MC- 
136718  (Sub-No.  2X),  issued  to  GLENN'S 
INC.,  of  Sheridan,  IN,  which  authorizes 
the  transportation  of  furniture  and 
fixtures,  between  points  in  the  U.S., 
under  continuing  contract(s)  with  The 
Harris  Pine  Mills,  of  Pendleton,  OR. 
Representative:  Donald  W.  Smith,  P.O. 
Box  40248,  Indianapolis.  IN  4624a 
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Note. — Transferee  is  not  a  carrier. 
Agatka  L.  MetSBnovkh 

Secretary. 

|FR  Doc  82-13711  nkd  S-19-«t  MS  Ml) 
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(Vol.  No.  OP2-951 

Motor  Carriers;  Permanenl  Authority 
Decisions;  Decision-MoMce 

The  following  operating  rights 
applications,  filed  on  or  after  July  3, 
1980,  are  filed  in  connectioo  with 
pending  finance  applications  under  48 
U.S.C.  10926, 11343  or  11344.  The 
applications  are  governed  by  fecial 
Rule  252  of  the  Conunisaion's  General 
Rules  of  Practice  (49  CTH 1100252). 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252).  Persons  submitting 
protests  to  applications  filed  in 
connection  with  pending  finance 
applications  are  requested  to  indicate 
across  the  front  page  of  all  dociunents 
and  letters  submitted  that  the  invohrcd 
proceeding  is  directly  related  to  a 
finance  application  and  the  finance 
docket  number  ahouid  be  prarided.  A 
copy  of  any  application,  together  witk 
applicant's  supporttng  evidence,  can  be 
obtained  fttHn  any  applicant  upon 
request  and  payment  to  applicant  at 

$io.oa 

Amendments  to  die  request  lor 
authority  are  not  allowed.  However,  the 
Commission  may  have  mo(fified  the 
application  to  conform  to  the 
Commission's  policy  of  simpWymg 
grants  of  operating  authority. 

Findings 

With  the  exceptions  of  those 

applications  involving  duly  noted 
problems  (e.g.,  unresolved  conuncKi 
control,  unresolved  fitness  questions, 
and  jurisdictional  proUams)  we  find, 
preliminarily,  that  each  applicant  has 
demonstrated  that  its  proposed  service 
warrants  a  grant  of  the  application 
under  the  governing  section  of  the 
Interstate  Commerce  Act  Each 
applicant  is  fit  willing,  and  able 
properly  to  perform  the  service  proposed 
and  to  conform  to  the  requirements  of 
Title  49,  Sobtitle  IV,  United  States  Code, 
and  the  Commission's  regulations. 
Except  where  spedficaUy  noted,  this 
decision  is  neither  a  major  Federal 
action  significandy  affecting  the  quality 
of  the  human  envvoninent  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 
In  the  absence  of  legally  sufficient 
protests  in  the  form  of  verified 
statements  as  to  the  finance  application 
or  to  the  following  operating  ri^ts 
applications  directly  related  thereto 


filed  within  45  days  of  publication  td 
this  decision-notice  (or,  if  the 
application  later  becomes  imopposed), 
appropriate  autbority  wiU  be  issued  to 
each  applicant  (except  where  the 
application  invoWea  duly  noted 
problems)  upon  compliance  with  certain 
requirements  which  will  be  set  forth  in  a 
notification  at  effectiveness  of  this 
decision-notice.  Within  60  days  after 
publicatioa  an  applicant  may  file  a 
verified  statement  in  rebuttal  to  any 
statement  in  opposition. 

Applicant(s)  must  comply  with  all 
conditions  set  iortii  in  the  grant  or 
grants  oi  autharity  within  the  time 
period  specified  in  the  notice  by 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  anthority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right 

Decided:  May  IS,  1982. 

By  the  Commission,  Review  Board  Number 
1,  Members  Parker,  dandier,  and  Fortier. 
MemtMT  nniccr  not  pttrtSdpirting. 
Agatha  L.  Maisenavfak. 
Secretary. 

N«:  iai523,  filsd  April  15, 1982. 
Applicant  PRCMUCT  IHSTRlBimON 
COMPANY.  47U  Rnewood  Dr, 
LouisviHe,  IC7  40232.  Representative: 
Michael  F.  Moorone,  1150 17th  St..  N.W.. 
Suite  1000.  WashinstoQ.  DC  20096. 
Transpcvting  such  comrnoditiee  as  are 
dealt  in  or  used  by  manufacturers  of 
electrical  equipment  electrical  products, 
energy  systems,  and  plastic  items, 
between  points  in  the  U.S..  under 
continuing  cantract(s)  with  General 
Electric  Company,  of  Fairfield,  CT. 

(FR  Doc.  az-137ia  Filed  S-lfl-ak  8:45  ub| 
BtLUNO  COOE  TOaS-OI-M 


Motor  Carriers;  Permanent  Authority 
Decisions;  Oecfslon-Notice 

The  following  applicatioQs,  filed  on  or 
after  February  9, 19B1.  are  governed  by 
fecial  Rule  of  the  Commission's  Rules 
of  Practice,  see  48  CFR  1100.251.  Special 
Ride  251  was  published  in  the  Federal 
Register  of  December  31. 198a  at  45  FR 
86771.  For  GorapUance  procedures,  refer 
to  the  Federal  Begister  issue  of 
December  3. 1980.  at  45  FR  80109.      - 

Persons  wishing  to  oppose  an 
application  most  follow  the  rules  under 
49  CFR  1100252.  A  copy  of  any 
applicatiaB,  inchaiii^  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10i00. 


Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  cooiorm  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Fimfings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g..  unresolved  common 
control,  fitness,  water  carrier  dual 
opo'ations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
apphcant  has  dononstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit  willing,  and  able  to  perform 
the  service  fvoposed,  and  to  conform  to 
the  requirements  of  Tide  49,  Subtitle  IV, 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumrptioR  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
homan  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  ConsenratiaB  Act  of  ISTS. 

In  the  absence  at  legally  sefficient 
oppoation  in  ttie  fam  at  Teiifled 
statements  filed  on  or  befare  4S  days 
from  date  at  p«b£catiaH,  («r.  if  the 
application  la  tar  hsrn— s  aaopposed) 
appropriate  authotisiDf  iliii  iiMSiitfi  wfl) 
be  iasiwd  to  apfArjnts  witk  regalated 
operatiobs  (exo^  ttiase  wilk  dely 
noted  probleBs)  and  will  remain  in  full 
effect  only  as  \ao%  as  the  apphcant 
maintains  appropriate  compliance.  The 
unopposed  applicatians  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effecive  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issoed.  Once  this  compliance  is  met  the 
authority  will  be  issued. 

Within  80  days  after  publication  an 
appBcant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duphcate  an  applicant's 
other  authority,  the  dupUcation  shall  be 
construed  as  conferring  only  a  single 
operating  right 

Note. — AH  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  caotract  carrier  authority  are  those 
where  service  ia  far  a  named  shipper  "^uider 
contract". 

Please  direct  >tatin  inqairies  to  the 
Ombudsmaa'a  Office.  (202)  27&-7S28. 

Voliune  No.  OP3-075 

Decided:  May  13, 1982. 
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By  the  Conunission,  Review  Board  No.  2. 
Members  Carlefon,  Fisher,  and  Williams. 

MC  111045  (Sub-195).  filed  April  20. 
1982,  previously  noticed  in  the  Federal 
Register  on  May  5. 1982.  Applicant: 
REDWING  CARRIERS,  INC,  P.O.  Box 
30063.  Tampa,  FL  33630.  Representative: 
Stephen  F.  Wilkens  (same  address  as 
applicant),  (813)  621-2046.  Transporting 
steel  and  steel  products,  between  points 
in  AL,  on  the  one  hand,  and.  on  the 
other,  points  in  AR.  AL,  PL,  GA.  LA,  MS. 
NO.  SO,  TN.  and  TX. 

Note.— This  republication  corrects  the 
docket  number  and  the  territorial  description. 

MC  120924  (Sub-14).  filed  April  30. 
1982.  Applicant:  B  &  W  CARTAGE  CO.. 
INC.,  2932  West  79th  Street,  Chicago,  IL 
60652.  Representative:  Cari  L  Sleiner.  29 
South  LaSalle  Street,  Chicago,  IL  60603, 
(312)  236-9375.  Transporting  ^e/jero/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
MN,  on  the  one  hand,  and,  on  the  other, 
points  in  AL.  AR.  CT,  DE,  PL.  GA,  LA. 
MA,  MD,  ME,  MS,  NC,  NJ.  NH,  NY.  OK. 
PA.  Rl.  SC  TN.  TX.  VA.  WV  and  DC. 

MC  127955  (Sub-10),  filed  April  30. 
1982.  Applicatnt:  RICCI 
TRANSPORTATION  CO..  INC.,  Odessa 
Ave.  ft  Aloe  St..  Pomona.  NJ  08240. 
Representative:  Joseph  A.  Keating  Jr.. 
121  S.  Main  St.  Taylor.  PA  18517.  (717) 
344-8030.  Transporting  foodstuffs  and 
related  products,  (1)  between  points  in 
Monroe  County,  NY  and  Oswego 
County,  NY.  on  the  one  hand.  and.  on 
the  other.  Monmouth  County.  NJ;  and  (2) 
between  points  in  Baltimore  County.  MD 
and  Westmoreland  County.  PA.  on  the 
one  hand,  and,  on  the  other.  Atlantic 
City.  NJ. 

MC  127955  (Sub-11).  filed  April  3a 
1982,  Applicant:  RICCI 
TRANSPORTATION  CO.,  INC.,  Odessa 
Ave.  ft  Aloe  St..  Pomona,  NJ  08240. 
Representative:  Joseph  A.  Keating  Jr., 
121  S.  Main  St.  Taylor.  PA  18517.  (717) 
344-8030.  Transporting  foodstuffs  and 
related  products,  (1)  between  points  in 
Hudson  and  Cumberland  Counties,  NJ. 
on  the  one  hand.  and.  on  the  other, 
points,  points  in  the  U.S.  (except  AK  and 
HI),  and  (2)  between  points  in  Houston 
County,  GA,  on  the  one  hand,  and,  on 
the  other,  points  in  NJ. 

MC  134134  (Sub-106),  filed  May  4. 
1982.  Applicant:  MAINLINER  MOTOR 
EXPRESS.  INC..  4202  Dahlman  Ave.. 
Omaha,  NE  68107.  Representative: 
James  F.  Crosby,  7363  Pacific  St..  Suite 
210B.  Omaha,  NE  68114,  (402)  3g7-«900. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  manufactiuers  and 
distributors  of  floor  and  wall  covering, 
between  those  points  in  the  U.S.  in  and 
east  of  ND.  SD.  NE,  CO.  and  NM. 


MC  136635  (Sub-71),  filed  May  3. 1982. 
Applicant:  WHITEFORD  TRUCK  LINES. 
INC..  640  W.  Ireland  Rd..  South  Bend,  IN 
46680.  Representative:  Ajchie  B. 
Culbreth,  Suite  202.  2200  Century  Pkwy. 
Atlanta.  GA  30345.  (404)  321-1765. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  manufacturers  or 
distributors  of  (1)  pulp,  paper  and 
related  products.  (2)  rubber  and  plastic 
products.  (3)  Itunber  and  wood  products. 
(4)  chemicals  and  related  products.  (5) 
home  improvement  centers.  (6) 
photocopying  machinery  and  equipment 
and  parts.  (7)  advertising  materials  and 
supplies  and  advertising  specialty  items 
and  accessories  (including  key  holders, 
wallets,  card  cases,  desktop  accessories 
and  clocks),  and  (8)  film  and  film 
products,  between  points  in  the  U.S. 
(except  AK  and  HI). 

MC  140475  (Sub-10),  filed  April  30, 
1982.  AppUcant:  S  ft  P  TRUCKING  INC, 
R.  R.  No.  3,  Kennett,  MO  63857. 
Representative:  Thomas  P.  Rose,  P.O. 
Box  205.  Jefferson  City.  MO  65102.  (314) 
636-2321.  Transporting  fertilizer  and 
fertilizer  ingredients,  between  points  in 
Pemiscott  and  Scott  Counties,  MO,  on 
the  one  hand,  and,  on  the  other,  points 
in  AR.  IL.  KY  and  TN. 

MC  142935  (Sub-27),  filed  April  30, 
1982.  AppUcant  WJVSTIC  EXPRESS, 
2301  E.  Francis  St,  Ontario,  CA  91761. 
Representative:  Richard  C  Celio,  2300 
Camino  Del  Sol.  Fullerton.  CA  92833. 
(714)  738-3889.  Transporting  rubber  and 
plastic  products  and  chemicals  and 
related  products,  (a)  between  those 
points  in  and  west  of  LA.  AR.  MO,  IL,  lA 
and  MN,  and  (b)  between  points  in  NJ. 
on  the  one  hand.  and.  on  the  other,  those 
pointo  in  and  east  of  MS.  TN.  KY.  lA 
andWI. 

MC  142935  (Sub-28).  filed  April  30. 
1982.  AppUcant  PLASTIC  EXPRESS, 
2301  E.  Francis  St,  Ontario,  CA  91761. 
Representative:  Richard  C  CeUo.  2300 
Camino  Del  Sol.  Fullerton,  CA  92633. 
(714)  738-3889.  Transporting  building 
materials,  between  those  points  in  and 
west  of  LA,  AR.  MO.  lA  and  MN. 

MC  143185  (Sub-7).  filed  April  30. 
1982.  Applicant  CHARLES  G.  LAWSON 
TRUCKING.  INC.  P.O.  Box  2805, 
Montgomery.  AL  36105.  Representative: 
William  P.  Jackson.  Jr..  P.O.  Box  124a 
ArUngton.  VA  222ia  (703)  525-4050. 
Transporting  (1)  foodstuffs  and  (2)  such 
commodities  as  are  utilized  in  the 
manufacture  and  distribution  of  foods, 
between  points  in  St  Landry  Parish.  LA, 
on  the  one  hand,  and.  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  145935  (Sub-1).  filed  May  3, 1982. 
Applicant  ALL  STATES 
TRANSkJRTATION.  INC.  Route  1.  Box 
27.  Fort  Worth.  TX  76179. 


Representative:  Harry  F.  Horak,  Suite 
115.  5001  Brentwood  Stair  Rd..  Fort 
Worth.  TX  76112,  (817)  457-0804. 
Transporting  (1)  insulators  and  parts. 
and  (2)  wiring,  between  Washington 
Coimty.  GA,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI)- 

MC  147695  (Sub-2).  filed  April  26. 
1982.  Applicant:  ONAHU 
TRANSPORTATTON  COMPANY.  INC, 
P.O.  Box  39.  Bethune.  CO  80805. 
Representative:  Winston  A.  HoUard. 
P.O.  Box  1169,  Arvada,  CO  80001.  (303) 
425-0384.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  (a)  between 
Lenexa.  KS  and  Denver,  CO.  (b) 
between  Denver  and  Longmont  CO.  on 
the  one  hand.  and.  on  the  other.  Salina. 
Wichita  and  Kansas  City.  KS  and  (c) 
between  Lenexa.  KS,  on  the  one  hand, 
and,  on  the  other.  Commerce  City  and 
Denver.  CO. 

MC  149014  (Sub-7).  filed  May  3, 1982. 
Applicant:  EAGLE  LINES.  INC.,  P.O.  Box 
902.  Merrimack,  NH  03054. 
Representative:  Henry  Sepessy.  10 
Canterbury  Way,  Merrimack.  NH  03054. 
(603)  434-2400,  Transporting  food  and 
related  products,  between  points  in  the 
U.S.  on  and  east  of  a  line  beginning  at 
the  mouth  of  the  Mississippi  River,  and 
extending  along  the  Mississippi  River  to 
its  junction  with  the  eastern  boundary  of 
Itasca  County,  MN,  thence  northward 
along  the  eastern  boundaries  of  Itasca 
and  Koochiching  Counties.  MN,  to  the 
International  Boundary  line  between  the 
U.S.  and  Canada. 

MC  154714,  filed  April  30, 1982. 
Applicant  APACHE  EXPRESS 
CORPORATION,  P.O.  Box  45,  Great 
VaUey,  NY  14741.  Representative:  James 
E.  Brown,  36  Brunswick  Rd.  Depew.  NY 
14043.  (716)  681-7190.  Transporting  (1) 
new  office  furniture,  (2)  office 
equipment  and  (3)  transportation 
equipment,  between  Leroy,  EUicottville 
and  Jamestown.  NY.  on  the  one  hand, 
and,  on  the  other,  points  in  AL.  AR.  (JO. 
DE.  FL.  GA,  IL.  IN.  KS.  KY.  LA.  MD.  ML 
MN.  MS.  MO.  NJ.  NY.  NC  OH  OK.  PA, 
SC  TN.  TX.  VA,  WV.  WI  and  DC 

MC  157074.  filed  April  30. 1982. 
Applicant  BREMEN  TRANSFER  & 
STORAGE.  INC..  1403  West  Dewey 
Street  Bremen.  IN  46506. 
Representative:  Andrew  K.  Light  1301 
Merchants  Plaza.  Indianapolis.  IN 
46204-3491.  (317)  638-1301.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  commodities  in  bulk, 
and  household  goods),  between  points 
in  LaPorte.  St  Joseph.  Elkhart.  Starke, 
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Marshall,  Kosciusko.  Pulaski.  Fulton  and 
Allen  Counties,  IN. 

MC  157595  (Sub-1),  filed  May  3. 1982. 
Applicant:  PM  TRANSPORT,  INC.,  2459 
Campbell  Ave.,  Lynchburg,  VA  24501. 
Representative:  Terrence  D.  lones,  2033 
K  St..  N.W..  Washington.  DC  20006.  (202) 
429-9090.  Transporting  [l]  petroleum, 
natural  gas  and  their  products,  and  (2) 
chemicals  and  related  products,  (a) 
between  Charleston,  SC,  and  points  in 
Johnston  and  Guilford  Counties,  NC, 
and  Delaware  County,  PA,  on  the  one 
hand,  and,  on  the  other,  points  in  VA, 
and  (b)  between  Charleston,  SC  and 
points  in  Roanoke  and  Bedford 
Counties,  VA,  on  the  one  hand,  and,  on 
the  other,  points  in  WV. 

MC  158625  {Sub-2),  filed  April  30, 
1982.  Applicant:  REMICK  TRUCKING 
LTD.,  215  E.  37th.  Boise.  ID  83704. 
Representative:  Timothy  R.  Stivers.  P.O. 
Box  1576.  Boise.  ID  83701.  (208)  343-3071. 
Transporting  general  commodities 
(except  household  goods  and  classes  A 
and  B  explosives),  between  points  in  the 
U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  E.  E.  Greer 
Ltd.  of  Edbrnonton,  Alberta,  Canada. 

MC  159995,  filed  April  26. 1982. 
Applicant:  SILVER  DOLLAR  CORP..  89 
W.  Main  St..  Suite  12.  Vernal.  UT  84078. 
Representative:  Rick ).  Hall,  P.O.  Box 
2465.  Salt  Lake  City.  UT  84110.  (801) 
531-1777.  Transporting  general 
commodities  (except  household  goods 
and  classes  A  and  B  explosives), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  160784.  filed  May  3. 1982. 
Applicant:  A.T.L..  INC..  3865  West  Wells 
St..  Milwaukee.  WI 53208. 
Representative:  Lawrence  P.^Cahn,  633 
West  Wisconsin  Ave.,  Milwaukee,  WI 
53203,  (414)  276-2260.  Transporting  (1) 
automotive  parts,  and  (2)  magazines, 
periodicals,  and  other  dated  materials, 
between  points  in  WL  on  the  one  hand, 
and,  on  the  other,  points  in  the  Upper 
Peninsula  of  MI,  under  continuing 
contracts  with  Seewhy,  Inc.,  of 
Milwaukee,  WL  and  NAPA  Distribution 
Center,  of  Stevens  Point,  WI. 

MC  161634,  filed  April  30. 1982. 
Applicant:  SUNDANCE  EXPRESS 
CORPORATION,  Suite  460,  400  Wendell 
Court  P.O.  Box  43386,  Adanta,  GA 
30336  Repretentative:  Clayton  R.  Byrd, 
2870  Briarglan  Drive,  Doraville,  GA 
30340,  (404)  401-1086.  Transporting  (1] 
textile  mill  products,  (2)  rubber  and 
plastic  products,  and  (3)  clay,  concrete. 
glau  or  atone  products,  between  points 
in  the  U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  (1)  Pykettes 
Manufacturing  Company  of  Salt  Lake 
City,  UT,  (2)  Delta  Tu-e  Corporation  of 


Forest  Park,  GA,  and  (3)  Buchtal 
Corporation  USA  of  Atlanta,  GA. 

MC  161734,  filed  April  29, 1982. 
Applicant:  RICHARD  R.  IDING.  d.b.a. 
IDING  TRUCKING,  846  S.  77th  St.,  West 
Allis,  WI  53214.  Representative:  William 
P.  Dineen,  710  N.  Plankinton  Ave., 
Milwaukee,  WI  53203,  (414)  273-7410. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  manufacturers  and 
distributors  of  abrasives,  between 
points  in  the  U.S.  (except  AK  and  HI), 
under  continuing  contract(s)  with 
Sancap  Abrasives,  Inc.,  of  Alliance,  OR 

MC  161755,  filed  April  30. 1982. 
Applicant:  ROBERT  G.  SPRANDO.  3010 
SE  36th  Ave.,  Portland,  OR  97202. 
Representative:  Lawrence  V.  Smart,  Jr., 
419  NW  23rd  Ave.,  Portland,  OR  972ia 
(503)  226-3755.  Transporting  ^e/7eray 
commodities  (except  household  goods. 
Classes  A  and  B  explosives,  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Handyman 
of  San  Diego,  CA. 

MC  181755,  filed  April  30, 1982. 
Applicant:  CLARK  &  SNTVELY 
TRUCKING  LIMITED,  P.O.  Box  512, 
Leamington,  Ontario,  Canada  N8H  3W8. 
Representative:  Wilhelmina  Boersma, 
1600  First  Federal  Bldg..  Detroit,  MI 
48228,  (313)  962-6492.  Transporting 
lumber  and  wood  products,  between 
ports  of  entry  on-the  International 
Boundary  line  between  the  U.S.  and 
Canada,  in  MI.  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
MacMillan  Bloedel  Limited,  of  Thunder 
Bay.  Ontario. 

MC  161764,  filed  April  30,  1982. 
Applicant  NEWTON  BUS  SERVICE. 
INC..  Route  1.  Box  77.  Gloucester.  VA 
23061.  Representative:  Steven  L 
Weiman,  Suite  200, 444  N.  Frederick 
Ave.,  Gaithersburg,  MD  20877,  (301)  840- 
8565.  Transporting  passengers  and  their 
baggage,  when  moving  in  the  same 
vehicle  with  passengers,  in  charter  and 
special  operations,  beginning  and  ending 
at  points  in  VA.  and  extending  to  points 
in  the  U.S. 

MC  161814,  filed  May  3, 1982. 
Applicant:  TRI-STATE  CARRIERS,  INC., 
1616  South  14th  St,  P.O.  Box  300, 
Leesburg,  FL  32748.  Representative: 
Norman  J.  Bolinger,  Suite  225,  3100 
University  Blvd.,  So.,  ]acksonville,  FL 
32216,  (904)  724-7S9e.  Transpcrttog  dry 
commodities  in  bulk,  between  points  in 
AL,  FL,  and  GA. 

MC  161815,  filed  May  3, 1982. 
Applicant:  JEWEL  FOLL^GE 
COMPANY,  a  corporation.  9035  Aero 
Lane,  San  Antonio,  TX  78217. 
Representative:  Norman  A.  Cooper,  145 
W.  Wisconsin  Ave.,  Neenah,  WI  54066, 


(414)  725-2177.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
florists,  manufactiu^rs  and  distributors 
of  fioral  and  fioral  accessories,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  Smithers-Oasis, 
Division  of  the  Smithers  Company,  of 
Kent  OH. 

MC  161824.  filed  May  3. 1982. 
Applicant:  ARIES  TRANSPORTATION 
COMPANY,  INC.,  13932  E.  Valley  Blvd., 
City  of  Industry,  CA  91744. 
Representative:  James  Bowers  (same 
address  as  applicant),  (213)  968-964a 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  AZ,  CA,  CO, 
ID,  MT,  NM.  NV,  OR,  TX,  UT,  WA.  WY, 
AK  and  HL  on  the  one  hand,  and,  on  the 
other,  points  in  AZ,  CA,  CO,  ID,  MT. 
NM,  NV,  UT,  WA,  WY,  AK  and  HL 
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Decided:  May  12, 1962. 

By  the  Commission,  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 
(Member  Fisher  not  participating.) 

MC  48937  (Sub-2).  filed  May  6. 1982. 
Applicant:  (John)  CLARK  TRUCKING  & 
RIGGING  CO..  7685  Fields  Ertel  Rd., 
Cincinnati,  OH  45241.  Representative: 
Norbert  B.  Flick,  2250  Beechmont  Ave., 
Cincinnati,  OH  45230.  (513)  231-4831. 
Transporting  machinery  and  machinery 
parts,  between  points  in  the  U.S.  (except 
AK  and  HI). 

MC  149067  (Sub-2),  filed  May  6. 1982. 
Applicant:  SUN  VALLEY  TRUCKING, 
INC.,  149  Franklin  St.,  Oakland,  CA 
94607.  Representative:  Eldon  M. 
Johnson,  650  California  St.,  Suite  2808. 
San  Francisco,  CA  94108,  (415)  986-^696. 
Transporting  food  and  related  products, 
between  points  in  AZ,  CA,  ID,  NV,  OR 
and  WA. 

MC  156417  (Sub-1),  filed  May  4. 1982. 
Applicant:  GREAT  SMOKIES  FREIGHT 
LINES,  INC.,  P.O.  Box  253,  Cherokee,  NC 
28719.  Representative:  David  L  Capps. 
P.O.  Box  924,  Douglasville,  GA  30133, 
(404)  949-7756.  Transporting  such 
commodities  as  are  dealt  in,  used  or 
distributed  by  retail  department  stores 
between  points  in  GA,  NC,  SC  and  TN, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  in  and  east  of  MN,  lA, 
MO,  OK  and  TX. 

MC  161857,  filed  May  6, 108Z. 
Applicant  FLORIDA  CONTAINER 
EXPRESS,  INC.,  1532  Kingsley  Ave.. 
Suite  105,  Orange  Park,  FL  S2073. 
ReriHVsentative:  Norman  J.  Bohager,  3100 
University  Blvd.,  S,  Suite  225. 
Jacksonville,  FL  32216,  (904)  724-7539. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives. 
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household  goods  and  commodities  in 
bulk),  between  points  in  FL.  on  the  one 
hand,  and,  on  the  other,  points  in  AL,  FL, 
GA,  MS,  NC.  SC.  and  TN. 

Volume  No.  OP4-173 

Decided:  May  14. 1982. 
By  the  Commission,  Review  Board  No.  2, 
Members  Carleton.  Fisher,  and  Williams. 

MC  36556.  (Sub-51).  filed  May  6, 1982. 
Applicant:  BLACKMON  TRUCKING. 
INC.,  P.O.  Box  186,  Somers,  WI  53171. 
Representative:  Fred  H.  Figge  (same 
address  as  applicant),  (414)  859-2223. 
Transporting  food  and  related  procucts, 
between  points  in  IL,  IN.  lA,  KS.  KY.  MI. 
MN,  MO,  OH,  and  WL 

MC  61396  (Sub-403),  filed  May  6. 1982. 
Applicant:  HERMAN  BROS..  INC..  2565 
St  Mary's  Ave..  Omaha.  NE  68101. 
Representative:  William  A.  Gray.  2310 
Grant  Bldg..  Pittsburgh  PA  15219.  (412) 
471-1800.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives  and  household  goods), 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(s) 
with  Peim-West  Cement  Company,  Inc.. 
of  Cabot.  PA. 

MC  1367B6  (Sub-5).  filed  May  6, 1982. 
Applicant:  CARL  DITTFIELD,  33  Drake 
St..  Pittstoo.  PA  18640.  Representative: 
Joseph  A.  Keating.  Jr..  121  S.  Main  St, 
Taylor.  PA  18517.  (717)  344-8030. 
Transporting  general  commodities 
(exept  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
'AK  and  HI),  under  continuing 
contract(s)  with  Bleyer.  Industries,  Inc.. 
of  Mt.  Union.  PA. 

MC  145396  (Sub-9).  filed  May  6. 1982. 
Applicant:  BOYCE  HOWARD.  d.b.a. 
HOWARD  TRUCKING,  Hwy  67  North. 
P.O.  Box  165,  Newport  AR  7211i 
Representative:  John  Paul  Jones.  P.O. 
Box  3140.  Front  St  Station,  189  Jefferson 
Ave..  Memphis.  TN  38103,  (901)  527- 
2482.  Transporting  metal  products, 
between  points  in  AL,  CT.  FL,  GA,  IL, 
IN,  lA.  KS.  KY.  ML  MO.  MN,  NG  NY. 
OH.  OK.  PA.  SC,  VA.  and  WV. 

MC  152546  (Sub-1).  filed  May  6. 1982. 
Applicant  GRIMM  TRANSPORT  CO.. 
1801  Morton  Ave..  Morton.  IL  61550. 
Representative:  Michael  W.  O'Hara.  300 
Reisch  Bldg..  Springfield.  IL  62701.  (217) 
544-5468.  Transporting  food  and  related 
products,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(s]  with  Hiram  Walker  &  Sons, 
Ina.  of  Ft  Smith,  AR.  and  Midwest 
Solvents  Co.  of  Illinois,  of  Pekin,  IL 

MC  153896  (Sub-1).  filed  May  6. 1982. 
Applicant  LONNIE  POWELL,  db.a. 
PACmC  TANK  LINES.  825  W.  Olympic 
Blvd..  Montebello,  CA  g064a 


Representative:  Lonnie  Powell  (same 
address  as  applicant),  (213)  726-1251. 
Transporting  lacquers,  paints,  resins, 
and  related  products,  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  McCloskey  Varnish,  of  Commerce. 
CA. 

MC  154026  (Sub-2).  filed  May  7. 1982. 
Applicant  ADVANCE  EXPRESS. 
INCORPORATED.  1200  S.  State  St.. 
Girard,  OH  44420.  Representative:  A. 
David  MiUner.  7  Becker  Farm  Rd..  P.O. 
Box  Y.  Roseland.  NJ  07068,  (201)  992- 
2200.  Transporting  general  commodities, 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(s)  with  Hynes  Industries,  Inc., 
of  Youngstown,  OH.  Sharon  Tube 
Company,  of  Sharon.  OH,  and  Syro 
Steel  Company,  of  Girard.  OR 

MC  156766  (Sub-1),  filed  May  7. 1982. 
Applicant:  G.A.L  &  S.  TRUCKING.  INC.. 
P.O.  Box  709.  Enumclaw.  WA  98022. 
Representative:  Jim  Pitzer,  15  S.  Grady 
Way.  Suite  321.  Renton.  WA  98055-3273. 
(206)  235-1111.  Transporting  lumber  and 
wood  products,  hardware,  building 
materials,  and  paint  and  paint  supplies, 
between  points  in  AR.  AZ,  CA.  CO.  lA. 
ID.  IL,  IN.  KS.  LA,  ML  MN  MS.  MT.  ND, 
NE.  NM.  NV.  OK.  OR.  SD.  TX.  UT.  WA. 
andWY. 

MC  160016.  filed  May  6. 1982. 
Applicant  ROMA  TRANSPORT 
SERVICE,  INC..  2201  Baker  Dr.. 
Allentown.  PA  18103.  Representative: 
Joel  Tanis,  Jr..  River  and  Range  Rds.. 
Fair  Lawn.  NJ.  (215)  791-0483. 
Transporting  dry  cement,  between 
points  in  Lehigh  and  Northampton 
Counties,  PA.  on  the  one  hand,  and.  on 
the  other,  Newark  amd  Trenton,  NJ,  and 
points  in  Bergen,  Passaic.  Middlesex, 
Burlington,  Sussex,  and  Monmouth 
Counties,  NJ. 

MC  161866,  filed  May  6, 1982. 
Applicant  KENNETH  R  FLAGG,  P.O. 
Box  213,  Belfast  ME  04915. 
Representative:  Kenneth  H.  Flagg  (same 
address  as  applicant),  (207)  338-230a 
Transporting  printed /naMer,  (1)  between 
points  in  Waldo  County,  ME  and 
Merrimack  County.  NH.  and  (2)  between 
points  in  Waldo  County,  ME.  on  the  one 
hand.  and.  on  the  other.  Boston,  MA, 
Hartford  and  Bridgeport  CT,  and  New 
Yorie,  NY.  under  continuing  contract(s) 
with  Rumford  National  Graphics.  Inc..  of 
Belfast  ME.  d.b.a.  Jounal  Press. 

Agatha  L.  Mergaoovidi. 

Secretary. 

|FK  Doc  Kr-VXn*  Filed  S-l»-82: 845  am) 
BHXMQ  COOC  TVW-et-H     . 


(AB18(S0M)'l 

Chessie  System;  Amended  System 
Diagram  map 

Notice  is  hereby  given  that,  prusuant 
to  the  requirements  contained  in  Title  49 
of  the  Code  of  Federal  Regulations.  Part 
1121.23.  that  the  the  Chessie  System  has 
filed  with  the  Commission  its  amended 
color-coded  system  diagram  map  in 
docket  No.  AB  18  (SDM).  The 
Commission  on  May  3. 1982,  received  a 
certificate  of  publication  as  required  by 
said  regulation  which  is  considered  the 
effective  date  on  which  the  system 
diagram  map  was  filed. 

Color-coded  copies  of  the  map  have 
been  served  on  the  Governor  of  each 
state  in  which  the  railroad  operates  and 
the  Public  Service  Commission  or 
similar  agency  and  the  State  designated 
agency.  Copies  of  the  map  may  also  be 
requested  bom  the  railroad  at  a  nominal 
charge.  The  maps  also  may  be  examined 
at  the  office  of  the  Conmiission,  Section 
of  Dockets,  by  requesting  docket  No.  AB 
18  (SDM). 

Agatha  L.  MergeiMvich. 
Secretary. 

[FK  Doc  BZ-137(B  FUmJ  &-!»-«£  1:45  an] 
BtLUNQCOOE  TD15-*1-« 


[Ex  Part*  Na  387  (Sub-Na130)] 

Missouri  Pacific  RaHroad  Co; 
Exemption  for  Contract  Tariff  ICC-MP- 
0039 

AOENCV:  Interstate  Commerce 

Commission. 

action:  Notice  of  provisional 

exemption. 

summary:  Petitioners  are  granted  a 
provisional  exemption  under  49  U3.C. 
10505  from  the  notice  requirements  of  49 
U.S.C.  10713(e).  The  conb-act  tariff  may 
become  effective  on  one  day's  notice, 
this  exemption  may  be  revoked  if 
protests  are  filed  within  15  days  of 
pubUcation  in  the  Federal  Register. 
FOR  FURTHER  INFORMMmON  CONTACT: 
John  J.  Sado,  (202)  275-7277. 
SUPPLEMENTARY  INFORMATION:  The 
Missouri  Pacific  Railroad  Company  (MP) 
filed  a  petition  on  April  27. 1982.  seeking 
an  exemption  under  49  U.S.C  10505 
fix)m  the  statutory  notice  provisions  of 
49  U.S.C.  10713(e).  Petitioners  request 
that  we  permit  supplement  1  to  contract 
tariff  ICC-MP-0039  to  become  effective 
on  one  day's  notice.  It  provides  for  die 
transportation  of  motor  vehicles. 


■  AB  18(SDM).  lite  Chesapeake  and  Ohio  Railway 
Company;  AB  19(SDM).  The  Baltimore  and  Ohio 
Railroad  Company;  and  AB  ea(SOM).  The  Westetn 
Maryland  Railway  Company. 
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Under  49  U.S.C.  10713(e).  contracts 
must  be  filed  on  not  less  than  30  days' 
notice.  There  is  no  provision  for  waiving 
this  requirement  Cf.  former  section 
10762(d](l].  However,  the  Commission 
has  granted  rehef  under  our  section 
10505  exemption  authority  in 
exceptional  situations. 

The  petition  shall  be  granted.  One  of 
the  primary  rail  routes  utilized  by  the 
shipper  to  ship  its  motor  vehicles  was 
inadvertently  omitted  from  the 
underlying  contract.  The  exclusion  of 
the  trafBc  over  the  omitted  route  has 
prevented  the  shipper  from  receiving  the 
financial  incentives  provided  in  the 
contract.  We  find  this  to  be  the  type  of 
circumstances  which  warrants  a 
provisional  exemption. 

Petitioners'  contract  tariff  ICC-MP- 
0039  may  become  effective  on  one  day's 
notice.  We  will  apply  the  following 
conditions  which  have  been  imposed  in 
similar  exemption  proceedings: 

Although  the  Conunission  has  permitted 
the  amended  contract  to  become  effective  on 
one  day's  notice,  this  fact  neither  shall  be 
construed  to  mean  that  this  is  a  Commission 
approved  contract  for  purposesof  49  U.S.C. 
10713(g]  nor  shall  it  serve  to  deprive  the 
Commission  of  jurisdiction  to  institute  a 
proceeding  on  its  own  initiative  or  on 
complaint,  or  review  this  contract  and  to 
disaprove  it. 

Subject  to  comfrfiance  with  these 
conditions,  under  49  U.S.C.  10505(a)  we 
find  that  the  30  day  notice  requirement 
in  these  instances  is  not  necessary  to 
carry  out  the  transportation  policy  of  49 
U.S.C.  10101a  and  is  not  needed  to 
protect  shippers  &om  abuse  of  market 
power.  Further,  we  will  consider 
revoking  this  exemption  under  49  U.S.C. 
10505(c)  if  protests  are  filed  within  15 
days  of  publication  in  the  Federal 
Register. 

iliis  action  will  not  significantly  affect 
the  quality  of  the  human  environment  or 
conservation  of  energy  resources. 

(49  U.S.C.  10505) 

Dated:  May  13. 1982. 

By  the  Commission,  Division  2, 
Commissioners  Gresham,  Taylor,  and 
Simmons.  Commissioner  Simmons  did  not 
participate. 

Agatha  L.  Metgenovich, 
Secretary. 

|FR  Doc  82-13706  Filed  5-19-82;  8^  tm] 
8IUJN0  COM  7e*8-01-M 


[Sac  6b  Application  No*.  2. 3.  and  6] 

W«st«m,  Eastern,  and  Southern 
Railroada;  Agreements 

AOENCY:  Interstate  Commerce 

Commission. 

ACnotc  Clarification  of  prior  decision. 


summary:  The  Commission  in  its 
decision  served  April  24„1981  (46  PR 
23829,  April  28, 1981)  found  that 
proposed  government  rates  should  be 
treated  as  single-line  rates  for  the 
purpose  of  the  voting  prohibitions  of  49 
U.S.C.  10706(a)(3)(A)(i).  This  decision, 
however,  should  not  be  construed  as 
prohibiting  a  change  in  car  allowances 
submitted  as  a  section  10721  quotation 
from  being  handled  collectively  under 
existing  rate  bureau  procedures  where 
the  car  allowances  are  not 
particularized  and  involve  broad  tari£f 
changes. 

FOIt  FURTHER  INFORMATION  CONTACT. 
Donald  J.  Shaw.  Jr..  (202)  275-7656. 

SUPPLEMENTARY  INFORMATION:  Railroad 
subscribers  to  section  5b  Application 
No.  7  (petitioners)  seek  clarification  of 
the  application  of  single-line  voting 
prohibitions  of  49  U.S.C.  10706  >  to 
proposed  mileage  aUowances  tendered 
for  government  freight  cars  under  49 
U.S.C.  10721. 'This  clarification  is  sought 
to  assist  petitioners  in  responding  to  a 
request  from  the  Military  Traffic 
Meuiagement  Command  (MTMC)  for 
increased  car  or  mileage  allowances  for 
fla  tears  owned  by  the  Department  of 
Defense. 

In  our  1981  decision  *  we  stated  that 
car  compensation  demurrage  and  car 
allowance  would  not  be  considered 
single-line  rates  in  the  context  of  the 
voting  prohibitions  of  Section 
10706(a)(3)(A)(i),  but  that  surcharges 
and  contract  rates  woidd  be.  In  a  latter 
decision,  served  April  24, 1981.  we  found 
that  government  rates  under  Section 
10721  correspond  to  contract  rates  and 
should  also  be  treated  as  single-line 
rates.  We  emphasized  that,  as  with 
contract  rates,  permitting  a  carrier's 
competitors  to  participate,  discuss,  or 
vote  on  its  government  rate  proposal 
thwarts  effective  competition. 

The  question  arises  whether  a  change 
in  car  allowances  submitted  as  a  section 
10721  quotation  may  continue  *  to  be 


'  Section  1070e(a)(3}(A)(i)  prohibits  a  rate  bureau 
from  permitting  a  member  carrier  to  discuss,  to 
participate  in  agreements  related  to,  or  to  vote  on 
single-line  rates  proposed  by  another  carrier. 

'  Section  107Z1  (formerly  section  22]  provides  that 
a  common  carrier  may  transport  property  for  the 
United  States  Government,  or  a  state  or  municipal 
government  without  charge  or  at  reduced  rates. 

*3e4  I.C.C  635  (1981)  at  644. 

'The  current  practice  with  regard  to  oar 
allowances  submitted  as  section  10721  quotations 
originated  in  1964  at  the  request  of  the  Department 
of  the  Army.  In  Ex  Parte  No.  297,  Ralaa  Bureau 
InveaUgaUon.  349  I.C.C  611.  834-637  (197S),  the 
Commission  found  that  in  tlie  absence  of  approved 
special  collective  section  22  procedures,  antitrust 
immunity  would  not  be  available.  Petitioners 
thereafter  amended  their  Agreement  to  specifically 
provide  Section  10721  quotation  pioceduree.  See 
SMtion  BB  Application  No.  7,  Article  DC 


handled  collectively  under  existing  rate 
bureau  procedures,  in  view  of  our  April 
24, 1981,  decision.  We  conclude  that  it 
may  be,  under  certain  circumstances. 

A  single-line  rate  is  "a  rate  or 
allowance  proposed  by  a  single  rail 
carrier  that  is  applicable  only  over  its 
line  and  for  which  the  transportation 
(exclusive  of  terminal  services  by 
switching,  drayage  or  other  terminal 
carriers  or  agencies)  can  be  provided  by 
that  carrier."  49  U.S.C.  10706(a)(1)(B). 
Car  compensation,  demurrage  and  car 
allowances,  however,  are  not  to  be 
considered  single-line  rates.  H.R.  Rep. 
No.  1430,  96th  Cong.,  2d  Sess.  114  (1980). 
This  is  because  of  their  nationwide 
importance  and  the  need  for  a  high 
degree  of  coordination. 

It  is  particularly  significant  that 
Congress  excepted  car  compensation, 
demurrage,  and  car  allowances  from  the 
new  restrictions  on  rate  bureau  activity 
imposed  by  the  Staggers  Act.  In  so 
doing.  Congress  recognized  that  car 
allowances  are  not  analogous  to  single- 
line  rates,  but  rather  are  equivalent  to 
broad  tariff  changes  which  are 
nationwide  in  effect  The  character  of 
these  items  would  not  change  merely 
because  section  10721  tenders  are 
involved.  These  exceptions  should, 
therefore,  supercede  our  general  finding 
that  section  10721  activity  is  to  be 
considered'  single-line. 

In  view  of  the  above,  we  conclude 
that  the  April  24. 1981.  decision  should 
not  be  construed  to  preclude  all 
collective  consideration  of  car 
allowances  for  the  government  pursuant 
to  section  10721.  However,  collective 
consideration  is  precluded  where  the 
allowance,  demurrage,  or  car 
compensation  is  particularized  and  does 
not  fall  within  the  definition  of  a  broad 
tariff  change. 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  conservation  of  energy 
resources. 

(949  U.S.C.  10706  and  10721) 
Dated:  May  12, 1982. 

By  the  Commission,  Chainnan  Taylor, 
Vice-chairman  Gilliam,  Commissioners 
Gresham,  Sterrett,  Andre,  and  Simmons. 
Commissioner  Simmons  did  not  participate. 

Agatha  L  Mergenovich, 

Secretary. 

(FR  Doc  »r-\37W  Filed  fr-ia-SZ:  8:4E  ■>] 
BtUJNOCOOt  708»-01-ll 
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DEPAfmiENT  OF  JUSTICE 

Proposed  Consent  Decree  in  Action 
To  Enjoin  DisctMrge  of  Air  Poliutants 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  38  FR  19029,  notice 
is  hereby  given  that  on  April  30, 1982.  a 
proposed  consent  decree  in  United 
States  of  America  v.  Central  Illinois 
Light  Company,  Civil  No.  82-1099.  was 
lodged  with  the  United  States  District 
Court  for  the  Central  District  of  Illinois. 
The  proposed  decree  requires 
modlflcations  to  pollution  control 
equipment  and  other  measures  t^  assure 
complianoe  with  the  Clean  Act  New 
Source  Performance  Standard  for 
nitrogen  dioxide  emssions  from  fossil 
fuel-tired  steam  generating  units  at 
defendant's  Duck  Creek  Generating 
Station  in  Canton.  Illinois,  and  payment 
of  a  civil  penalty. 

The  proposed  consent  decree  may  be 
examined  at  the  ofHce  of  the  United 
States  Attorney,  Room  271.  U.S.  Post 
OfBce  &  Federal  Building.  100  N.E. 
Monroe  Street.  Peoria.  Illinois,  61601;  at 
the  Region  V  office  of  the  Environmental 
Protection  Agency,  Office  of  Regional 
Counsel.  230  South  Dearborn  Street, 
Chicago.  Illinois  60604:  and  at  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice,  Room  1515, 
Ninth  and  Permsylvjuiia  Avenue.  N.W., 
Washington,  D.C  20530.  A  copy  of  the 
proposed  decree  may  be  obtained  in 
person  or  by  mail  from  the 
Environmental  Enforcement  Section, 
Land  and  Natural  Resources  Division  of 
the  Department  of  Justice.  The 
Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  notice. 
Comments  should  be  directed  to  the 
Assistant  Attorney  General  for  the  Land 
and  Natural  Resources  Division  of  the 
Department  of  Justice,  Ninth  and 
Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  20530  and  should  refer 
to  United  States  of  America  v.  Central 
Illinois  Light  Company,  DOJ  Reference 
#90-5-2-1-424. 
Carol  E.  Dinldiis. 

Assistant  Attorney  General,  Land  and 
Natural  Resources  Division. 

|FR  Doc  aZ-137W  FIM  t-lB-BZ:  «:45  amj 
MUNW  CODE  4410-01-4I 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Literature  Advisory  Panel 
(Residencies);  Meeting 

Pursuant  to  section  10  (a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 


L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Literature 
Advisory  Panel  (Residencies)  to  the 
National  Council  on  the  Arts  will  be 
held  on  June  3-4. 1982.  from  9fl0  a.nL- 
5:30  p  jn.  in  room  1426  of  the  Columbia 
Plaza  Office  Complex,  2401  E  Street. 
NW..  Washington,  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  4,  from  4:30  pjn.- 
5:30  p.m.  to  discuss  policy. 

The  remaining  sessions  of  this 
meeting  on  June  3rd,  from  9:00  a.m.-5:30 
p.m.  and  June  4th  bom  9M)  a.m.-4:30 
p.m.,  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommedation  on  appUcations  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  appUcations.  In  accordance  with 
the'determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  %vill  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  9  (b)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark.  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  (202)  634-6070. 
John  H.  Oaik. 

Director,  Officer  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
May  13, 1982. 

[FK  Doc  U-1S700  Filed  $-l»42:  a^lS  un| 
BtLUNQCOOE  7SI74VM 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  information 
Science  and  Technology;  Renewal 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Pub.  L  92-463.  it  is 
hereby  determined  that  the  renewal  of 
the  Advisory  Committee  for  Information 
Science  and  Technology  is  necessary 
and  is  in  the  public  interest  in 
cormection  with  the  performance  of 
duties  imposed  upon  the  National 
Science  Foundation  by  the  National 
Science  Foundation  Act  of  1950,  as 
amended,  and  other  appUcable  law.  This 
determination  follows  consultation  with 
the  Conmiittee  Mcmagement  Secretariat 
GSA.  as  required  by  Oie  Federal 
Advisory  Committee  Act  and  other 
applicable  regulations. 

Authority  for  this  Advisory 
Committee  shall  expire  on  May  16, 1984, 
unless  the  Director  of  the  National 


Science  Foundation  formally  determines 
that  continuance  is  in  the  public  interest 

Dated:  May  17, 1982. 
John  B.  Sbiighter, 
Director. 

(PR  Doc  8Z-U7W  Fifed  i-19-tt  •^•S  ami 
BILUNQCOOE  7S6»-0t-ll 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Performance  Review  Board,  Senior 
Executive  Service;  Appointment  of 
Memt>ers 

Appointments  of  Performance  Review 
Board  member*  are  required  to  be  published 
in  the  Federal  Register  by  5  U.S.C  4314(c)(4). 

Hie  following  persons  have  been  appointed 
to,  and  will  serve  on  Performance  Review 
Boards  for  senior  executives  in  the  National 
Transportation  Safety  Board:  Patricia  A. 
Goldman.  John  R.  Wheatley,  Robert  W.  Pyle. 
Lloyd  F.  Miller.  R  Michael  Levins,  Prank  T. 
Taylor.  S.  Walter  Sweet  John  M  Stuhldreher. 
Barbara  Dixon. 

Rol)««t  W.  Pyle. 

Chief  Personnel  and  TYaining  Division. 
May  14, 1982. 

(FR  Odc  S2-U7n  S-U-SZ:  B>«S  am] 


Recommendations,  Responses; 
Availability 

Safety  ReoommeodatkNis  to: 

Federal  Aviation  Administration.  May  5, 
A-82-42:  Amend  14  CFR  135  by  incorporating 
a  90-day  recency  of  experience  requirement 
of  three  takeoffs  and  landings  for  pilots 
conducting  operations  in  aircraft  required  by 
certificate  to  have  more  than  one  pilot 

Research  attd  Special  Programs 
Administration,  May  IX  P-82-1Z-  Emphasize 
to  field  personnel  and  State  agents  the 
importance  of  requiring  natural  gas  operators 
to  establish  hydrostatic  test  procedures  to 
comply  with  49  CFR  192.751. 

State  of  New  York.  May  4,  H-82-U:  Adopt 
an  "Operation  Lifesaver"  program  as  a 
foundation  for  a  statewide  effort  to  reduce 
train/highway  vehicle  accidents  at  grade 
crossings  in  New  York. 

American  Gas  Association  and  Interstate 
Natural  Gas  Association  of  America,  May  13, 
P-82~18:  Notify  member  companies  of  the 
circumstances  of  the  accident  at  Flatwoods, 
West  Virginia  on  Nov.  30, 1961  and  urge  them 
to  develop  detailed  safety  procedures  for 
each  hydrostatic  test  project 

Columbia  Gas  Transmission  Corp.,  May  13, 
P-82-13  through-15:  Develop  procedures 
prescribing  precautions  to  be  taken  while 
hydrostatically  retesting  pipelines,  including 
the  initial  and  continuing  testing 
requirements  tot  the  presence  of  natural  gas. 
particularly  when  work  is  being  performed 
while  pipelines  remain  connected  to  a  source 
of  gas. 
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Recommendatioii  Responses  from: 

Secretary  of  Transportation,  May  7,  A-81- 
17:  Considers  the  FAA's  present  overall 
aircraft  weight  and  balance  program  and  spot 
checking  of  cargo  weights  adequate  and  safe; 
does  not  concur  in  need  for  joint  agency 
guidelines  specifying  responsibilities  for 
shippers,  freight  forwarders,  and  air  carrier 
certificate  holders  in  determining  unit 
weights. 

Federal  Aviation  Administration,  Apr.  27, 
A-81-183  through-169:  Will  ask  regional 
offices  to  remind  air  traffic  service  facihties 
of  their  incident  reporting  responsibilities, 
especially  regarding  violations  of  14  CFR 105; 
revised  Handbook  7210.3F,  paragraph  650  to 
include  more  guidelines  for  personnel 
coordinating  nonemergency  parachute 
jumping;  does  not  concur  with 
recommendation  to  establish  special 
transponder  code  for  parachute  jump 
operations;  will  revise  Advisory  Circular  90- 
48B  to  include  detailed  information  regarding 
the  psychophysiological  factors  aRecting 
pilot  ability  to  see  and  avoid  other  aircraft: 
has  modified  Handbook  7110.10F,  paragraphs 
690  and  6©1  to  ensure  that  traffic  information 
is  provided  directly  to  the  jump  aircraft  by 
the  appropriate  controller  does  not  concur 
that  traffic  advisories  should  be  mandatory  to 
transitioning  jump  aircraft:  Handbook 
7110.65,  paragraph  1490  already  requires 
controllers  to  coordinate  jump  Information 
with  other  affected  ATC  facilities/sectors. 
May  3,  A-81-147:  Will  incorporate  change  to 
Handbook  7210.3F  to  ensure  qualified 
personnel  are  available  for  assistance  when  a 
first-line  supervisor  is  working  on  operating 
positions  involving  the  direct  control  of  air 
traffic.  May  3,  A-82-4  and  -&  An 
Aerospatiale  Service  Letter  will  be  issued  for 
Aerospatiale  Lama  Model  315B  and  Lama 
Series  helicopters  recommending 
identification  of  the  rear  support  by 
measurement  and  marking  "315"  with  paint 
and  verification  of  the  tiirbo  shaft  powerplant 
and  main  gear  box  alignment  after  certain 
work  is  performed.  May  7,  A-82-16:  To 
minimize  possible  damage  to  aircraft  landing 
gear  from  inadvertent  excursions  off  the 
runway,  the  aboveground  portion  of  the 
arresting  barrier  will  be  modified.  May  11,  A- 
81-12  and -13:  Research  program  will  provide 
a  comprehensive  reevaluation  of  the  concept 
and  regulatory  standards  for  the  Class  D 
cargo  compartment.  May  12,  A-81-35: 
Believes  that  adherence  to  the  FAR,  following 
the  guidance  provided  in  Abvisory  Circular 
0O-24A  on  thunderstorms,  and  appropriate 
use  of  "Flight  Watch"  and  "Hazardous 
Inflight  Weather  Advisory  Service"  programs 
will  allow  an  aircraft  without  a  weather 
detection  device  to  operate  safely.  May  IZ 
A-ei-82:  Has  issued  an  amended  Type 
Inspection  Authorization  to  evaluate 
electrical  system  test  under  variable  loads, 
noise  assessment  of  the  electrical  system, 
and  verification  of  electrical  portions  of  the 
Airplane  Flight  Manual  and  Supplementals; 
the  Supplemental  Type  Certificate  will  be 
amended  per  revised  data  submitted  by  the 
holder. 

Federal  Highway  Administration,  May  4, 
H-ei~72  through  -77:  Is  considering  the 
formation  of  a  multidisciplinary  advisory 
group  in  each  State  to  deal  with  problem  of 


accidents  involving  hazardous  materials 
carriers  at  rail-highway  crossings;  will  issue 
an  On  Guard  bulletin  alerting  drivers  of 
trucks  carrying  bulk  hazardous  materials  to 
the  dangers  of  crossings;  is  studying  the  role 
of  rail-highway  crossings  in  hazardous 
materials  routing;  agrees  that  the  feasibility 
of  requiring  drivers  to  have  additional 
licensing  or  endorsements  to  transport  bulk 
hazardous  materials  is  of  significant 
importance;  accident  data  gathered  by  the 
BMCS  and  the  FRA  do  not  support  modifying 
Section  392.10  of  the  FMCSR  at  the  present 
time. 

Federal  Railroad  Administration,  May  S, 
R-81-39  and  -40:  Will  determine  if 
rulemaking  should  be  initiated  concerning  the 
reflectorization  of  railroad  rolling  stock  upon 
review  of  a  Transportation  Systems  Center 
study  currently  underway  to  evaluate  the 
benefits  and  costs  of  reflectorization  as  a 
means  of  improving  rail-highway  crossing 
safety. 

U.S.  Coast  Guard.  May  8.  M-81-93  and -94: 
Believes  there  are  sufficient  regulatory 
requirements  and  policy  statements  to 
adequately  maintain  safety  standards  aboard 
"laid-up"  and  "idle"  vessels;  agrees  in  the 
need  to  promulgate  guidelines  regarding  the 
connection  of  engineroom  bilge  spaces  with 
the  cargo  tanks;  does  not  believe  a  review  of 
approved  plans  of  vessels  which  have  been 
modified  to  permit  retention  of  engineroom 
bilge  water  in  cargo  tanks  is  necessary.  May 

4,  M-79-3e  and -38,  and  M-80-91:  Has 
studied  the  problem  of  providing  means  of 
escape  from  tankers  by  gangways  or  brows; 
will  propose  no  changes  to  the  regulations  for 
waterfront  facilities  or  for  vessels. 

Association  of  American  Railroads,  May  3, 
I-W-3:  AAR  report  R-510  concluded  that 
there  is  no  reason  to  believe  that  the  current 
welding  practices  used  in  the  fabrication  of 
tank  car  tanks  are  deficient. 

American  Public  Works  Association,  May 

5,  P-82-10:  Sent  a  copy  of  the 
recommendation  to  each  member  of  the 
Utility  Location  and  Coordination  Council's 
Executive  Committee  for  review  and 
comment. 

National  Association  of  Regulatory  Utility 
Commissioners,  May  ft  1-82-5:  Sent  a  copy  of 
the  recommendation  to  each  member  of  ihe 
Committee  on  Railroads  for  review  and 
comment 

The  Construction  Specifications  Institute, 
May  3,  P-82-11:  May  publish  the 
recommendation  in  newsletter  and  also  place 
it  on  the  next  meeting  agenda  of  the 
Engineering  Joint  Contract  Documents 
Committee  for  consideration  of  its  impact  on 
the  standard  engineering  documents  currently 
under  development 

The  Kansas  City  Southern  Railway 
Company,  May  11,  R-81-82:  Believes  that  the 
presence  of  a  radio  would  encourage  the  lax 
attHude  that  was  displayed  in  the  instance  in 
question;  Missouri  Pacific  crews  are  not 
under  our  control,  and  we  are  unable  to 
enforce  correct  rule  observance  on  that 
property. 

Note. — Single  copies  of  recommendation 
letters  (identified  by  recommendation 
number]  and  responses  are  free  on  written 
request  to:  Public  Inquiries  Section,  National 


Transportation  Safety  Board,  Washington. 

D.C.  20594. 

H.  Ray  Smith,  |r^ 

Federal  Register  Liaison  Officer. 
May  20, 1982. 

[FR  Doc.  B2-137S2  Filed  6-1S-82;  B^  am] 
BHXINQ  COOC  4S10-8«-ll 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  SIN  50-498  OL  and  STN  50- 
499  OL] 

Atomic  Safety  and  Licensing  Board; 
Order  Cancelling  Hearings 

May  14, 1982. 

In  the  matter  of  Houston  Lighting  and 
Power  Co.,  et  al.  (South  Texas  Project 
Units  1  and  2);  Dockets  Nos.  STN  50-498 
OL.  STN  50-490  OL;  Order  (Cancelling 
Hearings). 

On  May  6, 1982,  the  Commission 
issued  an  Order  in  which  it  decided  to 
review  on  an  expedited  schedule  the 
Appeal  Board's  disqualirication  of  Judge 
Ernest  Hill  from  this  proceeding.  The 
brieHng  schedule  adopted  by  the 
Commission  indicates  that  its  decision 
on  this  matter  could  not  issue  prior  to 
the  next  scheduled  hearing  dates  (June 
2-5, 1982).  As  a  result  of  the  continuing 
outstanding  questions  concerning  Judge 
Hill's  further  participation  in  this 
proceeding,  it  is,  this  14th  day  of  May, 
1982  , 

Ordered 

That  the  evidentiary  hearings 
scheduled  for  the  Jtme  2-5, 1982  are 
hereby  cancelled. 

Futiu^  hearings  remain  scheduled  (to 
the  extent  necessary]  for  June  15-19, 
June  21-26,  and  July  6-10, 1982.  These 
hearings  will  be  held  in  Houston,  Texas, 
beginning  at  9:00  a.m.  each  day,  at  the 
Joe  M.  Green,  Jr.  Auditorium,  South 
Texas  College  of  Law,  1303  San  Jacinto 
Street. 

Dated  at  Bethesda,  Md..  this  14th  day  of 
May,  1982. 

For  the  Atomic  Safety  and  Licensing  Board. 
Charles  Bedilioefer, 
Chairman,  Administrative  Judge. 

[PR  Doc  82-13797  FU«d  S-l»42: 8:45  un) 
8ILUNQ  COOe  79MM)1-II 


[Docket  No.  50-2371 

Commonwealth  Edison  Co.;  Issuance 
of  Amendment  to  Provisional 
Operating  Ucense 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  71  to  Provisional 
Operating  License  No.  DPR-19,  issued  to 
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Commonwealth  Edison  Company  (the 
licensee),  which  revised  the  Technical 
Specifications  for  operation  of  the 
Dresden  2  Station  (facility)  located  in 
Grundy  County,  Illinois.  This 
amenchnent  is  effective  as  of  its  date  of 
issuance. 

The  amendment  authorizes  an 
increase  in  the  set  point  of  the  main 
steam  line  radiation  monitor  trip  level 
during  the  Hydrogen  Addition  Test 
scheduled  for  May  1982  and  June  1982. 

The  application  for  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
Hndings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  February  11, 1982.  (2) 
Amendment  No.  71  to  License  No.  DPR- 
19,  and  (3)  the  Commission's  related 
Safety  Evaluation.  These  items  are 
available  for  pubUc  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street,  NW.,  Washington,  D.C. 
and  at  the  Morris  PubHc  Library,  604 
Liberty  Street,  Morris,  Illinois. 

A  single  copy  of  items  (2)  and  (3)  may 
be  obtained  by  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  13th  day 
of  May.  1982. 

For  the  Nuclear  Regulatory  Commission. 
Dennis  M.  Outchfield. 
Chief,  Operating  Reactors  Branch  No.  S, 
Division  of  Licensing. 

|FR  Doc.  S2-13783  Piled  5-19-62  B:4j  am) 
BILUNQ  CODE  75M-01-M 


(Docket  No.  SO-247] 

Consolldattd  Edison  Company  of  Naw 
York,  Inc;  Issuance  of  Amendment  of 
Facility  Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  77  to  Facility 


Operating  License  No.  DPR-2e,  issued  to 
the  ConsoUdated  Edison  Company  of 
New  York.  Inc.  (the  licensee),  which 
revised  Technical  Specifications  for 
operation  of  the  Indian  Point  Nuclear 
Generating  Unit  No.  2  (the  facility) 
located  in  Buchanan,  Westchester 
County,  New  York.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  revises  the  Technical 
Specifications  relating  to  operational 
and  surveillance  requirements  for  the 
installed  post-accident  engineered 
safeguards  feature  (ESF)  atmosphere 
cleanup  system  air  filtration  and 
absorption  units. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act)  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  L  which  are  set  forth  in  the 
Ucense  amendment.  Prior  to  pubUc 
notice  of  this  amendment  was  not 
required  since  the  amendment  does  not 
involve  a  significant  hazards 
consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  enviroiunental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  August  4, 1980,  (2) 
Amendment  No.  77  to  License  No.  DPR- 
26,  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street.  NW..  Washington.  D.C. 
and  at  the  White  Plains  Public  Library. 
100  Martine  Avenue,  White  Plains,  New 
York.  A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  14th  day 
of  May.  1982. 

For  the  Nuclear  Regulatory  Commission. 

Steven  A.  Vaiga, 

Chief  Operating  Reactors  Branch  TVa  I. 
Division  of  Licensing. 

|FR  Doc.  62-13794  Ftlsd  S-19-8Z  a-«S  am] 
BILUNO  CODE  7S90-01-«I 


IDoefcet  Na  40-2081] 

Kerr-McOee  Cttemical  Corp^ 
AvaHabOity  of  Draft  Environmental 
Statement  for  ttie  Rare  Earths  FadMy, 
West  Ctiicago.  Du  Page  County,  M. 

Pursuant  to  the  National 
Environmental  Policy  Act  of  1969  and 
the  United  States  Nuclear  Regulatory     . 
Commission's  regulations  in  10  CFR  Part 
51,  notice  is  hereby  given  that  a  Draft 
Environmental  Statement  PES) 
prepared  by  the  Commission's  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
related  to  the  decommissioning  of  the 
Rare  Earths  Facility  located  in  West 
Chicago,  Illinois,  is  available  for 
inspection  by  the  public  in  the 
Commission's  Public  Documents  Room 
at  1717  H  Street  NW..  Washington.  D.C 
20555.  The  DES  is  also  available  for 
inspection  at  the  Commission's  Local 
Public  Document  Room  in  the  West 
Chicago  Public  Library.  332  E. 
Washington  Street.  West  Chicago. 
Illinois  60185.  Kerr-McGee's  proposed 
decommissioning  and  stabilization  plan 
involves  demolition  of  the  existing 
buildings,  removal  of  building  rubble 
and  contaminated  soil  to  an  adjacent 
disposal  site,  and  stabilization  of 
building  rubble,  contaminated  soil,  ore 
tailings  and  ore  residues  on  the  disposal 
site.  The  Kerr-McGee  proposed  plan  and 
alternatives  to  the  plan  are  discussed  in 
the  DES.  The  DES  is  being  provided  to 
the  State  Clearinghouse,  Bureau  of  the 
Budget,  Lincoln  Tower  Plaza,  524  S. 
Second  Street  Springfield.  Illinois  6Z706. 
The  DES  is  also  being  sent  to  the 
Metropolitan  Clearinghouse. 
Northeastern  Illinois  Planning 
Commission.  400  West  Madison  Street 
Chicago,  Illinois  60606. 

Requests  for  copies  of  the  Draft 
Environmental  Statement  (indentified  as 
NUREG-0904)  should  be  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C  20555. 
ATTEN:  Division  of  Technical 
Information  and  Document  Control. 

The  Ucensee's  stabilization  plan  and 
subsequent  documents  are  also 
available  for  pubUc  inspection  at  the 
above-designated  locations.  Notice  of 
the  availabihty  of  the  applicant's 
stabilization  plan  and  the  Commission's 
intent  to  prepare  a  DES  was  published 
in  the  Federal  Register  on  December  13, 
1979  (44  FR  72246). 

Interested  persons  may  submit  written 
comments  on  the  DES  for  the 
Commission's  consideration  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  D.C.  20555.  ATTN: 
Uranium  Fuel  Licensing  Branch.  Federal 
State  and  local  agencies  are  being 
provided  with  copies  of  the  document 
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All  comments  received  by  the 
Commission  will  be  made  available  for 
public  inspection  at  the  Commissioo's 
Public  Document  Room  in  Washington, 
D.C.  and  the  Local  Public  Document 
Room  in  West  Chicago,  Illinois. 
Comments  are  due  by  July  6, 1982.  Upon 
consideration  of  comments  submitted 
with  respect  to  the  Draft  Environmental 
Statement,  the  Commission's  staff  will 
prepare  a  Final  Environmental 
Statement,  the  availability  of  which  will 
be  published  in  the  Federal  Register. 

Dated  at  Silver  Springs.  Md..  this  5th  day  of 
May  1982. 
R.  G.  Page. 

Chief,  Uranium  Fuel  Licensiag  Branch. 
Division  of  Fuel  Cycle  and  Material  Safety, 
NMSS. 

(FR  Doc  82-13796  Tiled  5-l»-a2;  8:4S  ami 
BILUNO  COOC  75SO-01-M 


[Docket  No.  50-272] 

Public  Service  Electric  ft  Gas  Co.  et  at..; 
Issuance  of  Amendment  to  Fadlity 
Operating  License 

The  U.S.  Nwclear  Regulatory 
Commission  (the  Conmission)  has 
issued  Amendment  No.  43  to  Facility 
Operating  License  No.  DPR-70,  issued  to 
Public  Service  Electric  and  Gas 
Company,  Philadelphia  Electric 
Company,  Debnarva  Power  and  Light 
Company  and  Adantic  City  Electric 
Company  (the  Hoensees),  which  revised 
Technical  Specifications  for  operation  of 
the  Salem  Nuclear  Generating  Station, 
Unit  No.  1  (the  facihty)  located  in  Salem 
County,  New  Jersey.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  modifies  the 
Technical  Specifications  to  provide  an 
alternative  sampling  method  for  steam 
generator  tube  inspections  during  the 
refueling  outage  for  Cyde  4. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
Thew  Commission  has  made 
appropriate  findings  as  required  by  the 
Act  and  the  Commission's  rules  and 
regulations  in  10  CFR  Chapter  I,  which 
are  set  forth  in  the  Kcense  amendment. 
Prior  pubRc  notice  of  this  amendment 
was  not  required  since  the  amendment 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d}(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 


not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  farther  details  with  respect  to  this 
action,  see  (1]  the  application  for 
amendment  dated  February  5, 1982,  as 
supplemented  March  5, 1982,  (2) 
Amendment  No.  43  to  License  No.  DPR- 
70,  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  pubhc  inspection  at  the 
Commission's  Public  Document  Room, 
1717  H  Street  NW,  Washington,  D.C 
and  at  the  Sal«n  Free  Pubhc  Library. 
112  West  Broadway,  Salem.  New  Jersey. 
A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  addresed  to  the 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  D.C  20555,  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Betbesda.  Md.  this  13th  day  of 
may  1982. 

For  tite  Nuclear  Regulatory  Commission. 
Steven  A.  Vaiga, 

Chief.  Operating  Reactors  Branch  No,  1. 
Division  of  Licensing. 

)FR  Doc  aa-UTM  nfad  5-4».«i:  Mt  aal 
BILUNO  COOC  THB-M-M 


SECURITIES  AND  EXCHAH6E 
COMMISSION 

Forme  Under  Review 

Forms  under  Review  by  Office 
Management  and  Budget  Agency 
Clearance  Officer — George  G. 
Kundahl— (202)  272-27Qa 

Upon  written  request  copy  available 
from:  Securities  and  Exchange 
Commissiim,  Office  of  Consumer  Affairs 
and  Informatioo  Services,  Washington. 
D.C.  2054& 

Revision 

Form  ADV.  for  application  for 

registratioD  of  investment  adviser,  and 

for  amendments  to  such  registration 

statement 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.a  3501  et  teq.).  the  Securities 
and  Exdtange  Commission  has 
submitted  for  clearance  the  proposed 
revision  of  Form  ADV  (17  CFR  279.1)  the 
form  for  application  for  registration  of 
investment  adviser,  and  for  amendments 
to  such  registration  statement 

The  potential  respondents  are  new 
applicants  for  registration  of  investment 
advisers,  and  registrants  who  required 
to  file  an  amendment  to  Form  ADV.  The 
effects  of  the  amendments  to  the  form 
include  relieving  applicants  and 
registrants  of  the  obligation  to  file 
certain  information  with  the 
Commission. 


Submit  comments  to  OMB  Desk 
Officer  Robert  Veeder  (202)  395-««4. 
George  A  FitntaMoas 

Secretary. 

|FR  One  B-137a8  POad  S-»->b  MS  a^ 
BILUNO  COOE  MIO-OI-M 


(Release  No.  18740;  fWm  Nol  S7-7871 

Order  QranOna  Extenaion  Of 
Temporary  ExempMon 

May  14, 1962. 

On  February  25i.  1982.  the  Commission 
issued  an  order  granting  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  a  temporary  exemption  until 
May  15, 1982  from  providing  to  vendors 
of  securities  transaction  information  last 
sale  reports  for  national  market  system 
("NMS'T  securities  over  NASDAQ  Level 
I  service'  as  required  by  Rule  llAa3-l* 
under  the  Securities  Exchange  Act  of 
1934  ("Act").*  On  May  6, 1982,  the  NASD 
informed  the  Commission  that  due  to 
unanticipated  delays  in  installation  of 
communications  drcnits  st  vendors' 
sites,  the  necessary  two  to  three  week 
testing  schedules  were  in  tnrrt  drfeyed.  * 
As  a  result  of  these  delays  tbe  NASD 
indicated  that  an  additional  two  weeks 
after  May  15th  would  be  necessary  to 
ensure  that  vendors  will  be  able  to 
receive  the  enhanced  NASDAQ  Level  1 
service  for  NMS  securities.  Aoconfingly. 
the  NASD  has  applied  to  tbe 
Commission  for  an  extension  of  tbe 
temporary  exemption  until  June  1, 1962 
from  the  requirement  of  Rule  llAs3-l 
that  it  provide  vendors  with  transaction 
reports  over  its  NASDAQ  Level  I  service 
for  NMS  securities.* 


'  NASDAQ  Lavel  1  •arvice  currently  makes 
available  the  beat  bid  and  offer  ("BBO")  with 
respect  to  each  security  quoted  ia  the  NASDAQ 
system. 

M7  CFR  24ailA«3-l. 

'Securities  Exchai^  Act  Release  No.  3418514 
(February  25, 1982).  47  FR  938&  In  that  release,  the 
Commission  stated  that  the  temporary  exemption 
was  appropriate  in  U^t  of  the  NASO's  indicatian 
(hat  Vendors  of  securities  traoMiction  infannation 
had  not  acciuired  the  requisite  conmiunications 
facilities  nor  effected  the  software  modifications 
needed  to  receive  this  Infomatkn  by  April  1, 1982. 
the  start-up  of  Tier  1. 

*  Letter  to  George  A.  FitzsioimoB*.  Secretary.  SEC. 
from  S.  William  Broka,  Secretary.  NASD,  dated  May 
6,1982. 

'The  NASD  indicated  that  tl  will  begin 
disseminating  last  sale  information  for  NMS 
securities  over  its  NASDAQ  Level  1  servic*  oa  |une 
1, 1982  since  the  mafor  vendor*  for  the  broker- 
dealer  itidustry  wiD  be  cifiatile  of  accessing  this 
information  by  that  dale,  la  tkie  eonnectjon,  the 
Commission  encourages  other  interested  vendors 
and  the  wire  lenncea  to  starl  or  oontinne 
developing  their  aoeeaa  rayhiHttaa  for  this 
information  even  thoagh  they  night  not  acquire 
actual  access  thereto  until  after  June  1. 1982. 
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While  the  Commission  believes  that  it 
is  important  for  investors  to  receive 
access  to  the  last  sale  infonnation  for 
NMS  securities  available  from  NASDAQ 
Level  I  service  as  soon  as  possible,  the 
Commission  believes  that  the  NASD  is 
warranted  in  seeking  an  extension  of  the 
temporary  exemption  as  a  result  of  the 
unforseeable  delays  experienced  by  the 
vendors  in  accessing  this  information. 
Moreover,  the  Commission  beUeves  that 
it  is  desirable  for,  at  least,  all  of  the 
major  vendors  to  commence 
disseminating  last  sale  information  for 
NMS  securities  at  the  same  time.  The 
Commission  therefore  determines  that 
granting  the  NASD  its  requested 
exemption  from  the  requirements  of 
Rule  llAa3-l  is  consistent  with  the 
public  interest,  the  protection  of 
investors  and  the  removal  of 
impediments  to,  and  perfection  of  the 
mechanism  of,  a  national  market 
system. 

Accordingly,  the  NASD  is  granted  an 
extension  of  the  temporary  exemption 
until  June  1, 1982  from  providing  last 
sale  data  with  respect  to  its  NASDAQ 
Level  I  service  for  NMS  securities.  This 
exemption  is  subject  to  modification  or 
revocation  at  any  time  if  the 
Commission  judges  that  such  action  is 
necessary  or  appropriate  in  light  of 
progress  made  toward  a  national  market 
system  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act 

By  tlie  Commission. 
Geoc^  A.  Fitzsiitunoos, 
Secretary, 

|FR  Doc  BZ-lsrae  Filed  S-19-B2;  8:48  am] 
BILUNO  COOE  MIO-Ot-M 


[Release  No.  12436;  812-5057] 

Dean  Witter  Reynolds  InterCapital  Inc, 
et  aU  Rling  of  Application 

May  14. 1M2. 

In  the  Matter  of  Dean  Witter  Reynolds 
Intercapital  Ina,  Dean  Witter  Reynolds 
Inc.,  Intercapital  Dividend  Growth 
Securities  Inc..  InterCapital  High  Yield 
Securities  Inc.,  InterCapital  Income 
Securities  Inc..  InterCapital  Industry- 
Valued  Securities  Inc..  InterCapital 
Liquid  Asset  Fund  Inc..  InterCapital 
Natural  Resource  Development 
Securities  Inc..  InterCapital  Tax-Exempt 
Securities  Inc..  InterCapital  Tax-Free 
Daily  Income  Fund  Inc..  Active  Assets 
Money  Trust,  Active  Assets  Tax-Free 
Trust.  Active  Assets  Government 
Securities  Trust,  Sears  U.S.  Government 
Money  Market  Trust,  Dr.  Irwin  Friend, 
John  R.  Haire,  John  J.  Scanlon,  Albert  T. 
Sommers,  Five  World  Trade  Center, 
New  York,  New  York  10048;  Dean 
Witter  Reynolds  Organization  Inc.,  45 


Montgomery  Street  San  Francisco, 
California  94104;  Sears,  Roebuck  and 
Co.,  Sears  Tower,  Chicago,  Illinois 
60684. 

Notice  is  hereby  given  that 
InterCapital  Dividend  Growth  Securities 
Inc..  InterCapital  High  Yield  Securities 
Inc..  InterCapital  Income  Securities  Inc., 
InterCapital  Industry- Valued  Securities 
Inc.,  InterCapital  Liquid  Asset  Fund  Inc., 
InterCapital  Natiual  Resource 
Development  Securities  Inc., 
InterCapital  Tax-Exempt  Securities  Inc., 
Inter-Capital  Tax-Free  Daily  Income 
Fund  Inc.,  Active  Assets  Money  Trust. 
Active  Assets  Tax-Free  Trust,  Active 
Assets  Govenunent  Securities  Trust, 
and  Sears  U.S.  Government  Money 
Market  Trust  (collectively,  the  "Funds"), 
each  of  which  is  a  management 
investment  company  registered  under 
the  Investment  Company  Act  of  1940 
("Act");  Dean  Witter  Reynolds 
InterCapital  Inc.  ("InterCapital"),  a 
registered  investment  adviser  and 
manager  of  the  Funds;  Dean  Witter 
Reynolds  Inc.  ("DWR"),  distributor  of 
certain  of  the  Fimds;  Dr.  Irwin  Friend. 
John  R.  Haire,  John  J.  Scanlon  and 
Albert  T  Sommers,  directors  or  trustees 
of  the  Funds;  Dean  Witter  Reynolds 
Organization  Inc.  ("DWRO")  and  Sears, 
Roebuck  and  Co.  ("Sears"),  a  New  York 
corporation  (collectively,  die 
"AppUcants"),  filed  an  application  on 
December  22, 1981,  and  an  amendment 
thereto  on  April  28, 1982,  requesting  an 
order  of  the  Commission  pursuant  to 
Section  6(c)  of  the  Act  exempting  from 
the  definitions  of  "interested  person"  of 
an  investment  company  and  its 
investment  adviser  and  principal 
underwriter  under  Section  2(a)(19)  of  the 
Act  certain  neutral  persons  who  might 
otherwise  come  within  such  definitions 
solely  by  reason  of  their  holding 
interests  in  securities  of  Sears  or  certain 
of  its  subsidiaries.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein  which  are  summarized 
below. 

Applicants  state  that  InterCapital  and 
DWR  a  wholly-owned  subsidiaries  of 
DWRO,  which  in  turn  is  wholly-owned 
subsidiary  of  Sears.  Sears  acquired 
DWRO  in  late  1981  in  a  two-step 
transaction  involving  a  cash  tender  offer 
and  subsequent  merger  of  DWRO  into  a 
subsidiary  of  Sears.  Applicants 
represent  that  accordingly.  Sears  can 
now  be  deemed  to  be  a  "controlling 
person"  of  InterCapital  and  DWR. 

Section  2(a)(19)(B)(iii)  of  the  Act 
defines  an  "interested  person"  of  an 
investment  adviser  of  or  principal 
underwriter  for  any  investment 
company  to  include  any  person  who 


knowingly  has  any  direct  or  indirect 
beneficial  interest  in,  or  who  is 
designated  as  trustee,  executor,  or 
guardian  of  any  legal  interest  in.  any 
security  issued  either  by  such 
investment  adviser  or  principal 
underwriter  or  by  a  controlling  person  of 
such  investment  adviser  or  principal 
underwriter.  Section  2(a)(19)(A)(iii)  of 
the  Act  defines  an  "interested  person" 
of  an  investment  company  to  include 
any  interested  person  of  any  investment 
adviser  of  or  principal  underwriter  for 
such  company. 

Applicants  represent  that  Sears  and 
its  consolidated  subsidiaries  comprise 
one  of  the  world's  largest  publicly  held 
companies,  with  total  operating 
revenues  of  over  $25  billion  and  net 
income  of  over  $809  milUon  for  the  fiscal 
year  ended  December  31, 1980,  and  total 
operating  revenues  of  over  $19  bilUon 
and  net  income  of  over  $297  million 
(both  unaudited)  for  the  nine  month 
period  ended  September  30, 1981. 
AppUcants  state  that  revenues  frt)m  all 
operations  of  DWRO  and  consolidated 
subsidiaries  for  the  fiscal  years  ending 
on  August  31, 1981  and  1980  were 
approximately  $902  miUion  and  $707 
million,  respectively.  AppUcants 
represent  that  in  this  context  the 
investment  company-related  activities 
of  InterCapital  and  DWR  would  have 
represented  an  extemely  small  portioa 
of  Sears  total  business. 

Applicants  submit  that  securities  of 
Sears  and  its  subsidiaries  are  and  will 
likely  continue  to  be  held  and  traded 
widely  throughout  the  domestic  and 
international  economy.  On  February  26, 
1982,  Sears  had  outstanding  344,792,442 
shares  of  common  stock,  as  weU  as  eight 
issues  of  long-term  debt  which 
aggregated  $1,520  bilUon.  AU  such  issues 
are  traded  on  the  New  York  Stock 
Exchange.  On  February  18, 1982,  Sears 
subsidiaries  had  an  additional  12  issues 
of  long-term  debt  which  aggregated 
$1,602  biUion. 

AppUcants  also  represent  that  on 
February  19, 1982,  Sears  had  360,822 
shareholders  and  that  as  of  that  same 
date,  individuals  owned  approximately 
34.5%  of  Sears  outstanding  shares,  baxiik 
nominees  held  another  35.3%  thereof, 
investment  organizations  and  brokers 
together  held  7.0%  and  most  of  the 
remaining  shares  (approximately  21.6%) 
were  held  by  The  Savings  and  Profit 
Sharing  Fund  of  Sears  Employees  (the    . 
"Profit  Sharing  Fund"),  which  at 
December  31, 1981,  had  233,446 
employee  members,  each  of  which  is 
entitled  to  direct  the  voting  of  the  shares 
held  in  his  or  her  account  AppUcants 
represent  that  other  than  the  Profit 
Sharing  Fund,  they  are  not  aware  of  any 
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person  who  beneficially  owns  more  than 
5%  of  Sears  shares.  Debt  securities  of 
Sears  and  its  subsidiaries  are  also  held 
widely  by  individuals  and  institutions. 

Applicants  submit  that  Section 
2(a](19]  of  the  Act  may  cause  to  be 
classified  as  interested  persons  of  the 
Funds,  and  any  other  investment 
companies  for  which  Sears  or  any  of  its 
subsidiaries  may  serve  as  investment 
adviser  or  principal  underwriter  in  the 
future  (hereinafter  referred  to  with  the 
existing  Funds  as  the  "Funds"),  or  their 
investment  adviser  or  principal 
underwriter  a  large  group  of  individuals 
who  generally  would  have  no  direct 
interest  in  Sears  securities  but  who 
might  own  such  securities  indirectly 
through  interests  in  mutual,  pension  or 
profit  sharing  funds,  or  because  of  their 
ownership,  employment,  directorship  or 
other  ties  with  banks,  insurance 
companies,  other  corporations  or 
charitable  endowments.  Applicants 
contend  that  it  may,  therefore,  be 
extremely  difficult  for  the  Funds  to 
maintain  boards  of  directors  and 
trustees  which  continue  to  meet  the 
requirements  of  the  Act. 

Applicants  therefore  believe  it 
necessary  and  appropriate  for  the 
Commission  to  grant  an  order  which 
would  provide  an  exemption  from 
Section  2(a)(ig)  so  that  persons  may 
serve  as  disinterested  directors  and 
trustees  of  the  Funds  if  their  holdings  in 
Sears  securities  come  within  certain 
limitations.  Although  Apphcants  believe 
that  Section  2(a)(ig](B)(iii)  would  not 
apply  to  ownership  of  securities  issued 
by  Sears  subsidiaries  which  do  not 
serve  as  investment  adviser  or  principal 
underwriter  for  any  of  the  Funds  and  are 
not  controlling  persons  of  any 
investment  adviser  or  principal 
underwriter.  Applicants  are  concerned 
that  at  some  future  time  Section 
2(a)(19){B)(iii)  may  be  interpreted  to 
apply  to  such  securities. 

Accordingly,  Applicants  have 
requested  an  order  of  the  Commission 
pursuant  to  Section  6(c)  of  the  Act 
exempting  from  the  definitions  of 
"interested  person"  as  defined  in 
Section  2(a)(19)  of  the  Act  any  director 
or  trustee  of  any  of  the  Funds  (including 
any  director  or  trustee  elected  in  the 
future)  who  would  otherwise  be  deemed 
to  be  an  interested  parson  of  one  or 
more  of  the  Punde,  Seers,  DWRO, 
InterCapital  or  DWR  [at  any  other 
subsidiary  of  Sears  which  may  serve  as 
investment  adviser  or  principal 
underwriter  for  one  or  more  of  the 
Funds)  solely  by  reason  of  such  person 
having  an  indirect  beneficial  interest  fai, 
or  being  designated  a  tiruetee,  executor 
or  guardian  of  a  legal  interest  in,  any 


security  issued  by  Sears  or  any 
subsidiary  of  Sears  (other  than  DWRO, 
InterCapital,  DWR  or  any  other 
subsidiary  of  Sears  which  serves  as 
investment  adviser  or  principal 
underwriter  for  one  or  more  of  the  Funds 
or  which  controls  any  such  subsidiary), 
provided: 

(1)  Such  person's  knowing  indirect 
beneficial  interest  in  such  securities 
(other  than  interests  held  through  or  on 
behalf  of  any  pension,  profit  sharing, 
retirement,  dividend  reinvestment  stock 
accumulation,  stock  appreciation  or 
employee  benefit  plan  or  fund  other 
than  plans  or  funds  designed  primarily 
for,  or  involving  participation  primarily 
of,  employees  of  Sears  or  its 
subsidiaries),  including  such  indirect 
beneficial  interests  of  such  person's 
spouse  and  dependents,  does  not  in  total 
exceed  any  of  the  following:  (a)  5%  of 
such  person's  net  worth;  (b)  0.1%  of  the 
outstanding  shares  of  any  class  of  equity 
security  involved  or  0.1%  of  the 
outstanding  principal  amount  of  any 
class  of  debt  security  involved;  or  (c) 
0.1%  of  the  aggregate  market  value  of  all 
classes  of  such  debt  and  equity 
securities;  and 

(2)  Such  person  has  no  knowing 
beneficial  interest  in  such  securities 
arising  from  his  or  her  acting  as  a 
director  or  trustee  or  in  any  other 
fiduciary  capacity  for  any  business 
corporation  or  any  trust  (including  a 
business  trust)  other  than  the  Funds,  or 
any  nonprofit  organization  or  pension, 
profit  sharing,  retirement,  dividend 
reinvestment,  stock  accumulation,  stock 
appreciation  or  employee  benefit  plan  or 
fund  which  either  (a)  holds  interests  in 
such  securities  which  in  the  aggregate 
represent  more  than  5%  of  the  net  assets 
of  such  entity,  or  (b)  derives  income 
from  interests  in  such  securities  which 
in  the  aggregate  represents  more  than 
5%  of  the  net  income  of  such  entity. 

For  purposes  of  the  application, 
including  the  tests  set  forth  in 
paragraphs  (1)  and  (2)  above,  a  person 
shall  be  deemed  to  hold  an  indirect,  but 
not  a  direct,  beneficial  interest  in  a 
security  by  virtue  of  his  or  her  being 
designated  a  trustee,  executor  or 
guardian  of  a  legal  interest  in  such 
security.  The  application  further  states 
that,  as  a  means  of  complying  with  the 
requested  order,  the  Funck  undertake  to 
solicit  from  their  directors  and  trustees 
such  appropriate  Information  regarding 
(i)  their  ownership  of  securities  of  Sears 
and  its  sxibsidiaries,  and  (ii)  the 
ownership  of  such  securities  by  entitiee 
referred  to  in  paragraph  (2)  above,  as  is 
available  on  December  91  of  each  year 
and  at  any  other  time  at  which  a 
material  change  in  such  information 


occurs,  and  the  Fimds  intend  to  evaluate 
compliance  with  such  order  on  the  basis 
of  such  information. 

Section  6(c)  of  the  Act  provides  that 
the  Commission,  by  order  upon 
application,  may  conditionally  or 
unconditionally  exempt  any  person, . 
security,  or  transaction  from  any 
provision  or  provisions  of  the  Act  or  any 
rule  or  regulation  thereunder,  if  and  to 
the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Applicants  believe  that  the 
exemptions  requested  are  fair  and 
reasonable  ways  to  preserve  the 
protective  purposes  of  the  Act  while  at 
the  same  time  recognizing  the  unique 
circumstances  created  by  the 
relationship  of  the  Funds  and  their 
adviser  and  distributor  to  a  company 
like  Sears.  Applicants  assert  that  the 
exemptions  generally  would  apply  to 
individuals  who  through  indirect 
ownership  hold  securities  of  Sears  in 
amounts  which  are  not  significant  fit)m 
the  standpoint  either  of  control  of  Sears 
or  of  the  individual's  personal  finances. 
They  would  not  exempt  from  the 
definitions  of  interested  person  any 
person  who  would  come  within  these 
definitions  by  reason  of  any  provision  of 
the  Act  other  than  Section 
2(a)(19)(B)(iii).  According  to  Applicants, 
the  exemptions  would  thus  apply  only  to 
persons  whose  independence  is  not 
impaired  by  virtue  of  their  relationship 
with  any  of  the  Funds'  investment 
advisers  or  principal  underwriters  and 
are  fashioned  specifically  to  meet  the 
Congressional  concern  that  the  persons 
responsible  for  providing  "an 
independent  check  on  management"  and 
"a  means  for  a  representation  of 
shareholder  interests"  are  truly  capable 
of  doing  so.  Applicants  submit  that  the 
requested  exemptions  are  both 
necessary  and  appropriate  so  that  the 
significant  investment  vehicles  provided 
by  the  Funds  now  and  in  the  future 
remain  under  the  guidance  of  the  most 
capable  boards  of  directors  and  trustees 
possible. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
June  8, 1982,  at  5:30  pjn.,  submit  to  tlra 
Commission  in  writhig  a  request  for  a 
hearing  on  the  apptication  accompanied 
by  a  statement  as  to  the  nature  of  his 
interest,  the  reason  for  such  request,  and 
the  issues  if  any,  of  fact  or  law  proposed 
to  be  controverted,  or  he  may  request 
that  he  be  notified  if  the  Commission 
shall  order  a  hearing  thereon.  Any  such 
communication  should  be  addressed: 


Secretary,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549.  A 
copy  of  such  request  shall  be  served 
personally  or  by  mail  upon  Applicants 
at  the  address  stated  above.  Proof  of 
such  service  (by  affidavit  or,  in  the  case 
of  an  attomey-at-law,  by  certificate) 
shall  be  filed  contemporaneously  with 
the  request  As  provided  by  Rule  0-5  of 
the  Rules  and  Regulations  promulgated 
under  the  Act  an  order  disposing  of  the 
appUcation  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission's 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matto. 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereot 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
George  A.  fltxsunmoiM, 

Secreleuy. 

|FR  Doc  az-isrv  Piled  5-l»-a2:  ll;46  am) 
BIUJNQ  COOi  SD10-«1-H 
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[RetoSM  Na  94-18741;  »•  Na  SR-NASO- 
82-6] 

Self-R«gul«lory  Organtaaltons; 
Proposed  Rule  Change  by  NaHonal 
Association  of  Securfttea  Dealers,  Ino, 
Relating  To  Propoeed  Subecrfter  Feea 
for  Compiler  AaaMad  EjMOutton 
System  and  Elknlnatton  of  Transaction 
Reporting  Fees 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78(b)(1)  notice  is  hereby  given 
that  on  May  12, 1982.  the  National 
Association  of  Securities  Dealers,  Inc. 
filed  with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  1, 11,  and  III  below, 
which  items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organisation's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  ehminates  a 
current  charge  of  $.10  per  transactian 
report  of  trades  in  listed  securities  and 
proposes  subscriber  fees  for  users  of  the 
Computer  Assisted  Execution  ^tes 
("CAES"). 


n.  Self-Regulatory  Organization's 
Statements  Reganling  the  Proposed 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  nile  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  [C]  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Se/f-ReguJatory  Oiganization's 
Statement  o/"  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change.  The  proposed  CAES  subscriber 
fee  is  designed  to  recover  the  costs  of 
developing  and  operating  CAES.  This 
rule  diaoge  is  being  submitted  under 
Section  15A(b)(5)  of  the  Act 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition. 
The  Association  believes  these 
proposals  do  not  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others. 
Comments  were  neither  solicited  nor 
received. 


m.  Date  of 
Proposed  Rule 
Commission  Action 


aadThn^for 


The  toregoBg  rule  cfaaBfe  has  beeoBM 
effective  pwsnnt  to  Section  lS(b)(3)  of 
the  Securities  Bxchaage  Act  of  1994  and 
subparagraph  |c)  oi  Securities  Exchai^ 
Act  Rule  iab-4.  At  any  tiaie  witln  60 
days  of  the  fitmg  of  wch  proposed  rule 
change,  the  CnmmiBsktn  may  sumiaarily 
abrogate  such  rule  change  if  it  appears 
to  the  Cftmmissioa  that  sudi  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  ^  Securities  Exchange  Act 
ofl934. 

rv.  SolidtatfoB  of  Comments 

Interested  pra^un^  are  invited  to 
submit  writt^  data,  views  and 
arguments  r-mM-t^rning  the  foregaing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commiesioii,  and  all  written 
communications  relating  to  the  proposed 


rule  change  between  die  Commissioo 
and  any  person,  other  than  those  that 
may  be  withheld  fixjm  the  pubhc  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  avaUable  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
1100  L  Street  N.W..  Washington,  D.C 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  June  10, 1982. 

For  the  Commission  by  tlie  Division  of 
Marlcet  Regulation,  pursuant  to  delegated 
authority. 

Dated:  May  14. 1982. 
George  A  Fitzsimmons 
Secretary. 

|FR  Doc  a2-137aa  nied  6-l».C2:  BAS  ub) 
BMXaiO  COOC  W1»«1-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGO-82-052] 

Ship  Structure  Committee 
aqbicy:  Coast  Guard,  DOT. 
action:  Notice  of  aaeeting. 

SUMMAflY.  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Ship 
Structure  Committee.  Notice  of  this 
meeting  ie  required  under  the  Federal 
Advisory  Committee  Act  (Pub.  L  92-463; 
5  U.S.C  App.  I,  section  10  (a)(2)). 

DATE  June  8, 1962,  ikU  ajB.  to  11:30  a-oa. 
AOORESS:  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW.. 
Washington,  D.C.  Room  3201. 

FOR  FURTHER  INFORMATION  CONTACT 
LCDR  D.  B.  Anderson,  USCG.  Secretary, 
Ship  Structure  Committee,  U.S.  Coast 
Guard  Headquarters  (G-^ifTH-4), 
Washington,  D.C.  20593,  (202)  426-2197. 

SliPPUEMENTARY  INFORMATION:  The 
agenda  for  this  meeting  is  as  follows:  To 
approve  research  projects  of  the 
Committee  for  fiscal  year  1983  and  to 
review  ongoing  research  projects  of  the 
Committee.  Attendance  is  open  to  the 
interested  public.  With  the  approval  of 
the  Chairman,  members  of  the  public 
may  present  oral  statements  at  the 
hearing.  Persons  wishing  to  attend  and 
persons  wishing  to  present  oral 
statements  sboeld  notify  LCDR  D.  B. 
Anderson,  Secretary,  Ship  Structure 
Committee  no«  later  than  the  day  before 
the  meeting.  Any  member  of  the  public 
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may  present  a  written  statement  to  the 
Committee  at  any  time. 

Dated:  May  11. 1982. 

Clyde  T.  Lusk,  Jr., 

Rear  Admiral,  Coast  Guard,  Chief,  Office  of 
Merchant  Marine  Safety. 

(FR  Doc.  82-13558  Filed  5-10-62;  8:«  am] 
BILUNG  CODE  M10-14-M 


Federal  Aviation  Administration 

National  Airspace  Revtow,  Meeting 

agency:  Federal  Aviation 
Administration.  DOT. 

action:  Notice  of  meeting. 

summary:  Pursuant  to  Section  10(a)(2) 
of  the  Federal  Advisory  Committeee  Act 
(Pub.  L.  92-463;  5  U.S.C.  App.  1)  notice  is 
hereby  given  of  a  meeting  of  Task  Group 
1-2  of  the  Federal  Aviation 
Administration  (FAA)  National 
Airspace  Review  Advisory  Committee. 
The  agenda  for  this  meeting  is  as 
follows:  A  review  of  concepts  for 
airspace  and  procedures  in  the  terminal 
environment,  including  criteria,  design, 
complexity,  and  application. 

DATE:  Begirming  June  7. 1982,  at  11  a.m., 
continuing  daily,  except  Saturdays, 
Sundays,  and  hoUdays,  not  to  exceed 
three  weeks. 

ADDRESS:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration, 
conference  rooms  9  A/B,  800 
Independence  Avenue,  S.W., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

National  Airspace  Review  J'rogram 
Management  Staff,  room  1004,  Federal 
Aviation  Administration,  80Q 
Independence  avenue,  S.W.,  AAT-30 
Washington.  D.C.  20591,  (202)  426-3560. 
Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space 
avaialble.  To  insure  consideration, 
persons  desiring  to  make  statements  at 
the  meeting  should  submit  them  in 
writing  to  the  Executive  Dirctor. 
National  Airspace  Revidew  Advisory 
Committee.  Air  Traffic  Servcie.  AAT-1. 
800  Independence  Avenue,  S.W., 
Washington,  D.C.  20591,  by  June  4, 1982. 
Time  permitting  and  subject  to  the 
approval  of  the  chairman,  these 
individuals  may  make  oral  presentations 
of  their  previously  submitted 
statements. 


Issued  in  Washington,  D.C  on  May  14, 
1982. 

WUlard  H.  Reazin, 

Program  Manager,  National  Airspace  Review 
Advisory  Committee. 

SUPPLEMENTARY  INFORMATION: 

|FR  Doc.  82-13763  Filed  5-19-82:  8:45  am] 
BILUNG  COOE  4910-13-M 


National  Airspace  Review;  Meeting 

agency:  Federal  Aviation 
Administration,  DOT.  > 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Section  10(a)(2] 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463;  5  U.S.C.  App.  1)  notice  is 
hereby  given  of  a  meeting  of  Task  Group 
1-1  of  the  Federal  Aviation 
Administration  (FAA)  National 
Airspace  Review  Advisory  Committee. 
The  agenda  for  this  meeting  is  as 
follows:  A  review  of  the  Military 
Training  Route  (MTR)  program, 
including  existing  procedures, 
requirements,  depiction,  and 
dissemination. 

date:  Beginning  June  7, 1982.  at  11:00 
a.m..  continuing  daily,  except  Saturdays. 
Sundays,  and  holidays,  not  to  exceed 
three  weeks. 

ADDRESS:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration, 
conference  rooms  5  A/B,  800 
.  Independence  Avenue,  S.W., 
Washington.  D.C. 

FOR  FURTHER  INFORMATION  CONTACT 

National  Airspace  Review  Program 
Management  Staff,  room  1005,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  S.W.,  AAT-30 
Washington,  D.C.  20591,  (202)  426-3560. 
Attendence  is  open  to  the  interested 
public,  but  limited  to  the  space 
available.  To  insure  consideration, 
persons  desiring  to  make  statements  at 
the  meeting  should  submit  them  in 
writing  to  the  Executive  Director, 
National  Airspace  Review  Advisory 
Committee,  Air  Traffic  Service,  AAT-1, 
800  Independence  Avenue,  S.W., 
Washington,  D.C.  20591,  by  June  4, 1982. 
Time  permitting  and  subject  to  the 
approval  of  the  chairman,  these 
individuals  may  make  oral  presentations 
of  their  previously  submitted 
statements. 

Issued  at  Washington,  D.C,  on  May  14, 
1982.  ^ 

WUlard  H.  Reazin, 

Program  Manager,  National  Airspace  Review 
Advisory  Committee. 

[FR  Doc.  SZ-137M  Filed  5-19-82;  8:45  am) 
BILXJNO  COOE  4910-1S-M 


National  Airspace  Review;  Meeting 

AGENCYr  Federal  Aviation 
Administration,  DOT. 

action:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Section  10(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463;  5  U.S.C.  App.  1)  notice  is 
hereby  given  of  a  meeting  of  Task  Group 
1-5  of  the  Federal  Aviation 
Administration  (FAA)  National 
Airspace  Review  Advisory  Committee. 
The  agenda  for  this  meeting  is  as 
follows:  Development  of  a  formal 
Memorandum  of  Agreement  between 
the  United  States  Federal  Aviation 
Administration  and  the  Canadian  Air 
Transportation  Administration  on 
matters  that  affect  transborder 
operations. 

DATE:  Beginning  June  21, 1982,  at  11:00 
a.m.,  continuing  daily,  except  Saturdays, 
Sundays,  and  holidays,  not  to  exceed 
one  week. 

ADDRESS:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration, 
conference  room  9  C,  800  Independence 
Avenue,  S.W.,  Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT. 

National  Airspace  Review  Program 
Management  Staff,  room  1005,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  S.W.,  AAT-30 
Washington,  D.C.  20591,  (202)  426-3560. 
Attendance  is  open  to  the  interested 
public,  but  limited  to  the  space 
available.  To  insure  consideration, 
persons  desiring  to  make  statements  at 
the  meeting  should  submit  them  in 
writing  to  the  Executive  Director, 
National  Airspace  Review  Advisory 
Committee,  Air  Traffic  Service,  AAT-1, 
800  Independence  Avenue,  S.W., 
Washington,  D.C.  20591,  by  June  18, 
1982.  Time  permitting  and  subject  to  the 
approval  of  the  chairman,  these 
individuals  may  make  oral  presentations 
of  their  previously  submitted 
statements. 

Issued  in  Washington.  D.C.  on  May  14. 
1982. 

WUlard  H.  Reazin, 

Program  Manager,  National  Airspace  Review 
Advisor  Committee. 

[FR  Doc.  82-13765  Filed  5-19-82:  8:45  am] 
WLUNO  COOE  4910-1S-M 


Maritime  Administration 

Change  of  Name  of  Approved  Trustee 

Notice  is  hereby  given  that  effective 
June  1, 1981.  First  National  Bank  of 
Oregon,  Portland  Oregon,  changed  its 
name  to  First  Interstate  Bank  of  Oregon, 

N.A. 
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Dated:  May  14. 1982. 
By  Order  of  the  Maritime  Administrator. 
Robert  |.  Patton.  |r.. 

Secretary. 

|FR  Doc.  82-13679  Filed  5-19-82;  8:45  an)| 
BILLING  CODE  4910-«1-«l 


Maritime  Advisory  Committee;  IMeeting 

agency:  Maritime  Administration 
(MARAD).  DOT. 
action:  Notice. 


summary:  The  Maritime  Advisory 
Committee  will  hold  its  first  meeting  on 
June  7. 1982,  at  9:30  a.m.  in  Room  4234, 
Department  of  Transportation.  400  7th 
Street.  S.W..  Washington.  D.C.  This 
meeting  will  be  of  an  organizational 
nature  and  will  be  open  to  the  public. 

Dated:  May  18, 1982. 

By  order  of  the  Maritime  Administrator. 
Robert  J.  Patton.  Jr.. 
Secretary. 

|FR  Doc.  82-13813  Filed  5-19-82: 8:45  am) 
WLUNG  CODE  4»10-ai-H 


Urban  Mass  Transportation 
Administration 

intent  To  Prepare  an  Environmental 
Impact  Statement 

Pursuant  to  the  National 
Environmental  Policy  Act  [42  U.S.C. 
4321)  and  the  Council  on  Environmental 
Quality's  implementing  regulations  (40 
CFR  Part  1500).  the  Urban  Mass 
Transportation  Administration  (UMTA) 
gives  notice  that  an  Environmental 
Impact  Statement  (EIS)  is  being 
prepared  for  a  group  of  potential 
highway  and  transit  improvements  in 
the  San  Francisco  metropolitan  area. 
These  substitute  transportation  projects 
would  receive  funding  as  a  result  of  the 
withdrawal  of  the  incomplete  segment 
of  1-280  in  San  Francisco.  UMTA  will 
work  in  cooperation  with  the  California 
Department  of  transportation 
(CALTRANS),  the  Metropolitan 
Transportation  Commission,  and  the 
City  and  County  of  San  Francisco  to 
prepare  the  EIS. 

The  1^-280  Transfer  Concept  Program 
was  adopted  by  the  three  local  agencies 
in  January  1981.  Potential  projects  that 
could  be  implemented  within  the 
available  funding  are: 

1. 1-280  Touchdown  Ratnps:  To  link 
the  elevated  structure  of  the  1-280 
freeway  to  the  local  street  system  in  Sfin 
Francisca 


2.  Embarcadero  Freeway  and 
Embarcadero  Surface  Roadway: 
Removal  of  the  existing  Embarcadero 
Freeway  viaduct  from  Beale  Street  to 
Broadway;  a  new  off-ramp  from  the  Bay 
Bridge;  reconstruction  of  the  surface 
Embarcadero  roadway,  with  associated 
traffic  control  and  pedestrian  access 
improvements. 

3.  Muni-Metro  Extension:  Subway 
extension  from  the  Embarcadero  Station 
(incorporating  a  turnback  capability), 
coming  to  grade  at  Steuart  Street  and 
continuing  at  grade  to  the  Southern 
Pacific  Depot.  An  alternative  to  be 
considered  is  an  extension  of  Southern 
Pacific  commuter  frains  to  downtown 
San  Francisco. 

4.  E-Line  Connection:  A  light  rail 
facility  from  Fort  Mason,  along 
Jefferson/Beach  Streets,  then  along  the 
Embarcadero.  tying  into  Muni-Metro 
Extension  just  south  of  Mission  Street. 

5.  Intercept  Parking:  Parking  areas 
near  freeway  access,  connecting  to  rail 
and  shuttle  transit  services  serving  the 
downtown  core  and  the  northeastern 
waterfront. 

6.  Transportation  Systems 
Management  (TSM):  Low-cost 
improvements  along  major  arterials  to 
improve  the  flow  of  traffic  and  transit  in 
the  area  between  the  Embarcadero 
projects  and  the  Golden  Gate  Bridge. 

The  EIS  will  consider  a  number  of 
alternative  projects.  These  may  consist 
of  combinations  of  elements  in  the 
Transfer  Concept  Program  or  substitute 
proposals  for  one  or  more  of  the 
elements  which  are  developed  during 
the  EIS  study  process.  Information 
describing  the  proposed  alternatives  and 
soliciting  comments  will  be  sent  to 
appropriate  federal,  state,  regional  and 
local  government  agencies,  as  well  as  to 
private  organizations  and  citizens  who 
have  expressed  interest  in  the  proposed 
projects  or  wiU  be  affected  by  them.  A 
public  scoping  meeting  to  encourage 
early  public  input  to  the  project  will  be 
held  on  June  1. 1982.  at  the  State 
Building  on  350  McAllister  Street.  San 
Francisco,  from  4  p.m.  to  7  p.m. 

For  further  information  on  the  1-280 
Transfer  Concept  Program  or  to 
comment  on  the  scope  of  this  EIS. 
contact:  Mr.  Russell  Sayre.  California 
Department  of  Transportation,  150  Oak 
Street,  San  Francisco.  California  94102. 


telephone  (415)  557-«968  or  Mr.  Stuart 
Eurman,  Urban  Mass  Transportation 
Administration,  2  Embarcadero  Center. 
Suite  620.  San  Francisco,  California 
94111,  telephone  (415)  555-9368.  In 
Washington,  contact  Mr.  Abbe  Mamer, 
Office  of  Planning  Assistance,  Urban 
Mass  Transportation  Administration, 
Washington,  D.C.  20590,  telephone  (202) 
426-2360. 

Dated  May  11, 1982. 
Charles  H.  Graves, 
Director,  Office  of  Planning  Assistance. 

|FR  Doc.  82-13407  Filed  5-19-S2;  8:45  am| 
BILLMG  CODE  4910-S7-M 


DEPARTMENT  OF  TREASURY 

Office  of  ttie  Secretary 

PutMic  Information  CoHection 
Requirements  Submitted  to  OMB  for 
Review 

During  the  period  May  7  through  13. 
1982,  the  Department  of  Treasury 
submitted  the  following  public 
information  collection  requirements  to 
OMB.  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980. 
Pub.  L  96-511.  Copies  of  these 
submissions  may  be  obtained  from  the 
Treasury  Department  Clearance  Officer, 
by  caUing  (202)  634-2179.  Comments 
regarding  these  information  collections 
should  be  addressed  to  the  Treasury 
Reports  Management  Officer. 
Information  Resoiuxes  Management 
Division,  Room  309, 1625 1  St.  NW.. 
Washington.  D.C.  20220;  and  to  the  OMB 
reviewer  listed  at  the  end  of  each  entry. 
Date  Submitted:  May  7. 1982 
Submitting  Bureau:  Internal  Revenue 

Service 
OhdB  Number  1545-0134 
Form  Number  1128 
Type  of  Submission:  Revision 
Title:  Application  for  Change  in 

Accounting  Period 
Purpose:  Used  by  taxpayers  when  prior 
approval  of  a  change  of  accounting 
period  is  required.  The  information 
requested  is  used  to  determine 
whether  the  application  should  be 
approved 
OMB  Reviewer  Karen  P.  Sagett  (202) 
395-6880.  Office  of  Management  and 
Budget,  Room  3201.  New  Executive 
Office  Building,  Washington,  D.C. 
20503 
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Date  Submitted:  May  10, 1982 

Submitting  Bureau:  Internal  Revenue 
Service 

OMB  Number:  1545-0015 

Form  Number  706 

Type  of  Submission:  Revision 

Title:  United  States  Estate  Tax  Return 

Purpose:  Internal  Revenue  Service  uses 
the  information  to  enforce  this  tax  by 
verifying  that  the  tax  has  been 
properly  computed. 

OMB  Reviewer  Karen  P.  Sagett  (202) 
395-6880,  OfHce  of  Management  and 
Budget,  Room  3201,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

|oy  Tucker, 

Departmental  Reports  Management  Officer. 

May  14. 1982. 

|FR  Doc.  82-13730  Filed  5-19-82:  8:45  soil 
BILUNG  CODE  4t10-2S-M 
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Sunshine  Act  Meetings 


Fadonl  Ragistar 
VoL  47,  Na  98 
Thursday,  May  20,  1982 


This  saction  of  tha  FEDERAL  REGISTER 
containa  notices  of  meetings  published 
under  the  "Government  in  tfie  Sunshirw 
Act"  (Pub.   L   94-409)  5  U.S.C. 
552b(e)(3). 


CONTENTS 

Items 
Commodity  Futures  Trading  Commis- 
sion  „.  1,  2 

Federal  Communications  Commission.  3 
Federal   Deposit  Insurance  Corpora- 
tion   4, 5 

Federal  Election  Commission 6 

Federal  Reserve  System 7 

Nuclear  Regulatory  Commission 8 

Railroad  Retirement  Board 9 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  date:  11  a.m.,  Friday,  June  11, 

1982. 

place:  2033  K  Street  NW.,  Washinton. 

D.C.,  eighth  floor  conference  room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  BriePrng. 
CONTACT  PERSON  FOR  MORE 
information:  Jane  Stuckey,  254-6314. 

IS-751-M  Filed  5-18-82: 12:45  am] 
BtLUNQ  CODE  SSSI-OI-M 


COMMODITY  FUTURES  TRADINO 
COMMISSION 

TIME  AND  DATE:  11  a.m..  Friday,  June  4, 

1982. 

place:  2033  K  Street  NW.,  Washington, 

D.C.,  eighth  floor  conference  room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Surveillance  Briefing. 
CONTACT  PERSON  FOR  MORE 
INFORMATION: 

Jane  Stuckey,  254-6314. 

(S-7M-82  Filed  S-18-8Z:  12:41  pmj 
MLLINO  OOOE  SaSI-OI-M 


FEDERAL  COMMUNICATIONS  COMMISSION 

Additional  Item  to  be  Considered  at 
Commission  Open  Meeting,  Thursday, 
May  2a  1982. 

The  Federal  Communications 
Commission  will  consider  this 


additional  item  on  the  subject  listed 
below  at  the  Open  Meeting  scheduled 
for  Thursday,  May  20, 1982,  starting  at 
9:30  a.m.,  in  Room  856,  at  1919  M  Street, 
NW..  Washington,  D.C. 

Agenda,  Item  No.,  and  Subject 

Broadcast — 2 — Title:  Waiver  of  Section 
73.1510(c)(6).  Summary:  The  Commission 
will  consider  the  requests  of  Teleco 
Indiana,  Inc.,  (licensee  of  TV  Station 
WTTV)  and  the  Board  of  Trustees  of  the 
University  of  Illinois  (licensee  of 
noncommercial,  educational  Stations 
WILL-AM/FM/TV)  to  charge  for  services 
provided  on  a  TV  aural  subcarrier  under  an 
experimental  authorizatioa. 

The  prompt  and  orderly  conduct  of 
Commission  business  requires  that  less 
than  7-days  notice  be  given 
consideration  of  this  additional  item. 

Additional  information  concerning 
this  meeting  may  be  obtained  &om 
Maureen  Peratino,  FCC  Public  Affairs 
Offlce,  telephone  number  (202)  254-7674. 

Issued:  May  17. 1982. 
William  ).  Tricarico, 

Secretary,  Federal  Communications 
Commission. 

(8-758-82  riled  S-18-82:  2:56  pni| 
BUJJNG  CODE  6712-41-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  wrill 
meet  in  open  session  at  2:00  p.m.  on 
Monday,  May  24, 1982,  to  consider  the 
following  mattera: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Disposition  of  minutes  of  previous 
meetings. 

Applications  for  consent  to  merge  and 
establish  two  branches: 

Bank  of  Dothan,  Dothan,  Alabama,  for 
consent  to  merge,  under  its  charter  and 
with  the  title  "AmSouth  Bank  of  Houston 
County,"  with  The  Farmers  &  Merchants 
Bank  of  Ashford.  Ashford,  Alabama,  and  to 
establish  the  two  offices  of  The  Fanners  & 


Merchants  Bank  of  Ashford  as  brancbM  of 
the  resultant  bank. 

Recommendations  regarding  the 
hquidation  of  a  bank's  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  45,21(>-L^^ast  Gadsden  Bank. 

Gadsden.  Alabama 
Case  No.  45.220-^— Bank  of  Lake  Helen. 

Lake  Helen.  Florida 

Recommendation  with  respect  to 
payment  for  legal  services  rendered  and 
expenses  incurred  in  connection  with 
receivership  and  liquidation  activities: 

DovaL  Munoz,  Acevedo,  Otero  &  Trias.  Hato 
Rey,  Puerto  Rico,  in  connection  with  the 
liquidation  of  Banco  Credito  y  Ahorro 
Ponceno.  Ponce  Puerto  Rico. 

Reports  of  committees  and  officers: 

Minutes  of  the  actions  approved  by  the 
standing  committees  of  the  Corporation 
pursuant  to  authority  delegated  by  the 
Board  of  Directors. 

Reports  of  the  Division  of  Bank  Supervision 
with  respect  to  applications  or  requests 
approved  by  the  Director  or  Associate 
Director  of  the  Division  and  the  various 
Regional  Directors  pursuant  to  authority 
delegated  by  the  Board  of  Directors. 

Report  of  the  Director,  Office  of  Corporate 
Audits:  - 

Audit  Report  re:  Securities  Analysis 
Activities — Division  of  Bank  Supervision, 
dated  April  5. 1982. 

Discussion  Agenda: 

No  matters  scheduled. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street.  N.W,. 
Washington,  D.C 

Requests  for  information  concerning 
the  meeting  may  be  directed  to  Mr.  Alan 
J.  Kaplan.  Deputy  Executive  Secretary  of 
the  Corporation,  at  (202)  389-4446. 

Dated:  May  17, 1982. 
Federal  Deposit  Insurance  Corporation. 
Alan  J.  Kaplan. 
Deputy  Executive  Secretary. 
(S-74a-a2  Pilod  s-is-az:  iirsa  ub| 

HLUNQ  CODE  STM-SVH 


FEDERAL  DEPOSITINSURANCE 
CORPORATION 

Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"(iovenmient  in  the  Sunshine  Act"  (5 
U.S.C  552b).  notice  is  hereby  given  that 
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at  2:30  p.m.  on  Monday,  May  24, 1982, 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors  pursuant  to  sections 
552b{c)(2),  (c)(8),  (c)(8),  and  (c)(9)(A)(ii) 
of  Title's,  United  States  Code,  to 
consider  the  following  matters: 

'  Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 

Recommendations  with  respect  to  the 
initiation,  termination,  or  conduct  of 
administrative  enforcement  proceedings, 
(cease-and-desist  proceedings, 
termination-of-insurance  proceedings, 
suspension  or  removal  proceedings,  or 
assessment  of  civil  money  penalties) 
against  certain  insured  banks  or  officers, 
directors,  employees,  agents.^  or  other 
persons  participating  in  the  conduct  of 
the  affairs  thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6].  (c](8).  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act"  (5 
U.S.C  552b(c)(6],  (c)(8).  and  (c)(9)(A)(ii)). 
Note. — Some  matters  falling  within  this 
category  may  be  placed  on  the  discussion 
agenda  without  further  public  notice  if  it 
becomes  likely  that  substantive  discussion  of 
those  matters  will  occur  at  the  meeting. 

Discussion  Agenda: 
Application  for  Federal  deposit 
insurance: 

Metropolitan  Industrial  Bank,  Denver, 
Colorado,  an  operating  noninsured 
industrial  bank. 

Application  for  consent  to  establish  a 
branch: 

First  Mutual  Savings  Bank.  Bellevue, 
Washington,  for  consent  to  establish  a 
branch  at  10430  N.E  8th  Street,  Bellevue. 
Washington. 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be  exempt 
from  disclosure  pursuant  to  the  provisions 
of  subsections  (c)(2)  and  (c)(6)  of  the 
"Government  in  the  Sunshine  Act"  (3 
U.S.C  552b{c)(2)  and  (c)(6)). 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 17th  Street  NW., 
Washington,  D.C. 

Requests  for  information  concerning 
the  meeting  may  be  directed  to  Mr.  Alan 
J.  Kaplan,  Deputy  Executive  Secretary  of 
the  Corporation,  at  (202]  389-^425. 


Dated:  May  17. 1982. 
Federal  Deposit  Insurance  Corporation. 
Alan  |.  Kaplan, 

Deputy  Executive  Secretary. 

13-749-82  Piled  S-lB-82: 11:38  am) 
niXINQ  CODE  •714-01-M 


FEDERAL  ELECTION  COMMISSION 

DATE  AND  TIME:  Tuesday,  May  25, 1982 

at  10  a.m. 

place:  1325  K  Street.  N.W.,  Washington. 

D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

MATTERS  TO  BE  CONSIDERED: 

Compliance.  Litigation.  Audits, 

Personnel. 

*        *        •        •        * 

DATE  AND  TIME:  Thursday.  May  27. 1982 

at  10  a.m. 

PLACE:  1325  K  Street,  N.W.,  Washington. 

D.C.  (fifth  floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  for  future  meetings 
Correction  and  approval  of  minutes 
Advisory  Opinion  1982-37:  Don  Edwards, 

Member  of  Congress 
Legislative  recommendations  (continued  from 

May  20.  if  necessary) 
Revision  to  debt  settlement  procedures 
Letter  from  Senator  Mathias  re  Citizens' 

Research  Foundation  and  request  from  CFR 

re  Waiver  of  Fees 
Appropriations  and  budget:  FY  62 

Management  Plan 
Routine  Administrative  Matters:  Distribution 

of  Agency  Publications  Agency  Personnel 

Security 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Public  Information 
Officer  Telephone:  202-523-4065. 
Marjorie  W.  Emmons, 

Secretary  of  the  Commission. 

IS-753-B2  Filed  S-lS-82:  2:46  pm| 
BtLUNG  COOE  6714-41-M 


FEDERAL  RESERVE  SYSTEM 

(Board  of  Governors) 

TIME  AND  DATE:  10  a.m..  Wednesday. 

May  26, 1982. 

place:  20th  Street  and  Constitution 

Avenue  NW..  Washington,  D.C.  20551.    . 

status:  Closed. 

matters  to  be  considered: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting, 


CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board,  (202)  452-3204. 

Dated:  May  18, 1982. 
James  McAfee, 

Associate  Secretary  of  the  Board. 

IS-7SZ-8Z  Filed  S-lS-aZ:  2:43  prnf 
BtLLINa  COOC  SSIO-OI-M 


NUCLEAR  regulatory  COMMISSION 

date:  Week  of  3  and  10  May,  1982. 

PLACE:  Commissioners'  Conference 
Room.  1717  H  Street  NW..  Washington. 
D.C. 

STATUS:  Open  and  closed. 

MATTERS  TO  BE  DISCUSSED:  Thursday, 
May  6: 

3:00  p.m.: 
Affirmation  of  SECY-82-179  "Review  of 
ALAB-672  (In  the  Matter  of  Houston 
Lighting  and  Power  Co.  Et.  al.)  (public 
meeting)  (Replaced  scheduled  item) 

Thursday,  May  13: 

4:00  p.m. 
Affirmation  of  SECY-82-190  "Approval 
Under  Section  145  b.  Of  The  Atomic  ' 
Energy  Act  Of  1954,  As  Amended.  For 
The  Employment  Of  Mr.  James  P.  Jordan 
As  A  Consultant  To  Commissioner 
Thomas  M.  Roberts  And  For  Access  To 
National  Security  Information  And 
Restricted  Data"  (public  meeting) 

Thursday.  May  13: 

9:30  a.m.: 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters,  (closed) 

ADDITIONAL  INFORMATION: 

The  briefing  on  Cold/Hot  Shutdown  was 
postponed  from  May  12  to  May  19. 

The  Commission  determined  by  votes  of  3-0 
(Comm.  Gilinsky  absent).  4-0  and  3-0 
(Comm.  Aheame  absent),  respectively,  that 
Commission  business  required  that  the 
three  meetings  listed  above  be  held  on  less 
than  one  week's  public  notice. 

CONTACT  PERSON  FOR  MORE 

information:  Walter  Magee  (202)  634- 
1410. 

May  17. 1982.  * 

Walter  Magee, 

Office  of  the  Secretary. 

[S-747-a2  Filed  5-IS-82:  S;54  pmj 
BILUNQ  COOE  7M$-01-M 
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railroad  RETIREMENT  BOARD. 

TIME  AND  DATE:  10  a.m.,  May  27, 1982. 

PLACE:  Board's  meeting  room,  eighth 
floor,  headquarters  building.  844  Rush 
Street,  Chicago,  Illinois,  60611. 
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STATUS:  Part  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 

MATTfRS  TO  BE  CONSIDERED:  Portion 
open  to  the  public. 

(1)  Revision  of  Board  Order  75-3 
concerning  the  Board's  agency  grievance 
procedure. 

(2)  Appeal  of  Itel  Corporation. 

(3)  Appeal  of  Rail  Car  Corporation. 


(4)  Detection  and  prevention  of  fraud, 
waste,  and  abuse  at  the  Board — Bureau  of 
Audit  and  Investigation. 

(5)  Survey  of  the  division  of  disability 
beneHts. 

(6)  Suggestion  re  shortening  public  service 
hours  in  district  offices. 

(7)  OMB  Circular  A-76  study  of  the  Board's 
print  shop. 

Portion  closed  to  the  pubUc: 


A.  Appeal  from  referee's  denial  of 
disability  annuity,  George  Perry. 

B.  Appeal  from  referee's  denial  of  disabili^ 
annuity,  Alvin  E.  Romaker. 

CONTACT  PERSON  RM  MORE 

inrmmation:  Beatrice  Ezerski:  COM 
No.  312-751-4920:  FTS  No.  387-4920. 

IS-747-82  Filed  S-18-82;  8:46  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Parts  145  and  147 
(Docltet  82-021] 

National  Poultry  Improvement  Plan 
and  Auxiliary  Provisions  on  National 
Poultry  Improvement  Plan 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  This  document  amends 
portions  of  the  provisions  governing  the 
National  Poultry  Improvement  Plan  and 
Auxiliary  Provisions  to  incorporate  new 
provisions  for  the  control  of  certain 
poultry  diseases.  Duties  of  the  General 
Conference  Committee  are  also  revised. 

The  changes  are  being  made  in  an- 
effort  to  reduce  the  cost  of  the  testing 
programs  and  to  use  more  reliable 
laboratory  techniques  in  evaluating 
specimens  which  have  had  a  positive  or 
suspicious  blood  test.  New  programs 
will  permit  the  participating  breeding 
flocks  to  be  blood  tested  and  officially 
classified  as  to  their  freedom  from  the 
diseases  for  which  they  were  tested. 
Certain  portions  of  the  present 
provisions  are  being  deleted  because 
recent  scientific  findings  show  they  are 
no  longer  pertinent  or  because  there  is 
no  longer  any  interest  on  the  part  of  the 
poultry  industry  in  them.  The  intended 
effect  of  these  amendments  is  to 
continue  providing  valid  tests  for  the 
different  diseases  at  lower  cost  to  the 
owner,  to  provide  more  definitive 
techniques  to  confirm  suspected 
reactors,  and  to  offer  new  testing  and 
classification  programs  which  permit 
prospective  buyers  to  know  the  health 
status  of  products  before  making  a 
purchase. 

EFFECTIVE  DATES:  These  rules  are 
effective  on  May  20, 1982  except  for 
paragraph  (d)  of  §  145.43  which  is 
effective  on  January  1, 1983. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  D.  Schar,  USDA,  APHIS-VS, 
Building  265,  BARC-East,  Beltsville,  MD 
20705  (301)  344-2227. 
SUPPLEMENTARY  INFORMATION: 

Classiflcation 

The  amendments  reduce  the 
maximum  size  of  the  sample  of  breeding 
chickens  to  be  blood  tested  for 
Mycoplasma  gallisepticum  and 
Mycoplasma  synoviae  (MG  and  MS) 
under  the  official  control  program  for 
the  diseases  caused  by  these  two 
organisms.  They  provide  for  a  new 
program  to  identify  flocks  of  started 


poultry  which  have  had  a  negative  test 
for  MG,  and  change  certain  criteria  for 
determining  the  MG  and  MS 
classification  of  breeding  flocks.  Two 
new  procedures,  bacteriological 
examination  and  in  vi  vo  bio-assay,  are 
included  to  further  evaluate  the  status  of 
mycoplasma  reactors.  A  program  to 
blood  test  and  classify  turkey  breeding 
flocks  for  Mycoplasma  meleagridis,  to 
be  effective  January  1, 1983,  is  being 
added  for  the  first  time.  Waterfowl 
which  are  located  on  the  same  premises, 
but  are  not  part  of  the  participating  flock 
of  breeding  chickens,  turkeys,  or  other 
fowl  will  no  longer  have  to  be  blood 
tested  for  Salmonella  pullorum  or  S. 
gallinarum  as  a  condition  for  the 
classification  of  a  participating  flock. 
Recommended  procedures  for  the 
bacteriological  examination  of 
salmonella  reactors  are  being  amended 
to  include  new  techniques  and 
diagnostic  materials. 

This  final  action  has  been  reviewed  in 
conformance  with  Executive  Order 
12291,  and  has  been  classified  as  not  a 
"major  rule."  The  Department  has 
determined  that  this  action  will  have  an 
annual  effect  on  the  economy  of  less 
than  $100  million;  will  not  cause  a  major 
increase  in  costs  or  prices  for     - 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions:  and  will 
not  have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility 

Dr.  Harry  C.  Mussman,  Administrator 
of  the  Animal  and  Plant  Health  , 
Inspection  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
amendments  will  only  affect  owners  of 
hatcheries  who  are  voluntarily 
participating  in  the  National  Poultry 
Improvement  Plan  (NPIP)  programs. 
Presently  there  is  a  total  of  1062 
hatcheries  in  the  NPIP,  of  which  90 
commercial  egg-  and  meat-type  chicken 
hatcheries  and  13  turkey  hatcheries  are 
considered  to  be  small  entities  which 
could  be  affected.  However,  only  three 
of  these  small  entities  have  ever  blood 
tested  for  the  particular  diseases  with 
which  these  amendments  are  concerned. 
Thus,  a  substantial  number  of  small 
entities  will  not  be  affected.  Futhermore, 
it  is  considered  unlikely  that  the  balance 
of  the  small  entities  which  participate  in 
the  NPIP  will  blood  test  for  Mycoplasma 
gallisepticum,  M.  synoviae,  or  M. 


meleagridis  in  the  foreseeable  future. 
Additionally,  it  is  not  anticipated  that 
this  action  will  have  a  significant 
economic  impact  on  small  organizations 
or  small  governmental  jurisdictions. 

Background 

The  National  Poultry  Improvement 
Plan  (NPIP)  is  a  cooperative  State- 
Federal  program  through  which  new 
technology  can  be  effectively  applied  to 
the  improvement  of  poultry  breeding 
stock  and  hatchery  products  through  the 
control  of  certain  hatchery-disseminated 
diseases.  The  provisions  of  this 
voluntary  program  are  changed  from 
time  to  time  to  conform  with  the 
development  of  the  industry  and  to 
utilize  new  information  as  it  becomes 
available.  These  changes  are  based  on 
recommendations  initiated  at  the 
biennial  National  Plan  Conference  by 
the  official  delegates  representing 
participating  flockowners,  breeders,  and 
hatcherymen  from  all  cooperating 
States.  Since  this  is  a  voluntary 
program,  these  provisions  apply  only  to 
those  who  wish  to  participate  in  the 
program.  On  June  20, 1980,  there  was 
published  in  the  Federal  Register  (45  FR 
41683)  a  notice  of  the  July  7-10. 1980. 
meeting  of  the  General  Conference 
Committee  and  the  biennial  National 
Plan  conference.  The  recommended 
amendments  contained  in  this  final  rule 
were  made  by  the  delegates  to  that 
conference. 

Proposed  amendments  to  the 
regulations  (9  CFR  Parts  145  and  147) 
concerning  the  provisions  of  the 
National  Poultry  Improvement  Plan 
were  published  in  the  Federal  Register 
(48  FR  50965)  on  Friday,  October  16. 
1981.  A  60-day  comment  period  was 
provided  for  receipt  of  comments. 
COMMENTS:  Four  letters  were  received 
which  endorsed  all  or  certain 
amendments  published  in  the  proposed 
rulemaking.  Two  commenters  were 
opposed  to  the  "U.S.  M.  Meleagridis 
Clean"  program  for  turkeys.  One  of  the 
commenters  did  not  specify  why  he 
opposed  this  program.  The  other 
commenter  believed  that  there  were  too 
many  unanswered  questions  about  how 
to  eradicate  M.  meleagridis  and  then 
remain  free  of  the  disease.  The 
Department  disagreed  with  this 
comment  because  data  compiled  by  the 
Department  reveals  that  the  disease  has 
been  eradicated  from  certain  turkey 
flocks  and  premises  and  that  these 
flocks  and  premises  have  remained  free 
of  the  disease.  However,  two  additional 
comments  were  submitted  which  stated 
that  the  industry  was  not  ready  or 
capable  of  undertaking  a  testing 
program  at  this  time  and  recommended 
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the  program  be  delayed  for  at  least  1 
year.  Since  this  would  be  a  voluntary 
program  and  since  a  delay  of  1  year 
would  assist  other  turkey  breeders  in 
being  able  to  attain  this  classification, 
the  Department  is  delaying  the  effective 
date  of  this  voluntary  program  for  the 
control  of  M  meleagridis  until  January 
1. 1983. 

Two  commenters  were  opposed  to  the 
"U.S.  M.  Meleagridis  Tested" 
classification.  They  believe  that  there 
was  very  little  to  be  gained  by  this 
classification  since  a  "U.S.  M. 
Meleagridis  Tested"  flock  would 
actually  be  infected  with  M. 
meleadgridis,  as  compared  to  a  "U.S.  M. 
Meleagridis  Clean"  flock  which  was 
negative  when  tested  for  the  M 
meleagridis  organism.  These 
commenters  felt  the  classification  "U.S. 
M.  Meleagridis  Tested"  would  be 
misleading  as  to  the  actual  disease 
status  of  the  flock.  The  Department 
agreed  with  these  commenters  and  the 
paragraph  providing  for  the  "U.S.  M. 
Meleagridis  Tested"  classification  was 
deleted  from  this  final  rulemaking. 

One  comment  was  received  which 
questioned  the  procedure  for  the 
bacteriological  examination  of  pullorum- 
typhoid  reactors  which  suggested 
collecting  10-15  grams  of  a  tissue  or 
organ  for  analysis.  The  commenter 
stated  that  occasionally  10-15  grams 
would  not  be  available  from  certain 
organs.  The  Department  agrees. 
Therefore,  the  proposed  regulations  in 
§  147.11(g)  and  (e)  have  been  changed 
by  adding  the  words  "or  whatever  lesser 
amount  Is  available." 

Comments  were  received  from  six 
nationally-recognized  mycoplasma 
experts  who  questioned  parts  of  the 
amendments  relating  to  the  examination 
of  mycoplasma  reactors.  Four  of  these 
experts  were  members  of  the  technical 
committee  that  assisted  with  the 
drafting  of  the  amendments.  These 
comments  were  as  follows:  Three  letters 
suggested  changes  for  rearranging  the 
phrases  used  in  the  sentences  in  a  more 
orderly  manner  without  changing  the 
meaning.  Another  commenter 
recommended  deleting  the  reference  to  a 
1:10  dilution  in  the  Af.  meleagridis 
testing  provision  since  interpretation  of 
tests  is  more  accurately  defined  in 
§  147.6  for  mycoplasma  reacting  flocks. 
In  order  to  be  more  assured  of  finding 
mycoplasma  organisms  in  infected 
birds,  a  fifth  commenter  suggested  that 
additional  organs,  tissues,  and  sites  be 
analyzed  in  the  in  vivo  procedure  for 
mycoplasma  reactors,  as  found  in 
§  147.16(c).  In  this  regard,  trachea 
mucosa  and  lung  exudates  were  added 
as  material  to  be  used  in  the  inoculation 


of  test  birds.  The  sixth  commenter 
suggested  that  three  specific  airsacs.  the 
cervical,  thoracic,  and  abdominal 
airsacs.  be  specified  as  sites  from  which 
to  collect  material  for  injecting  into  the 
test  birds.  Also  one  scientific  commenter 
suggested  that  the  period  for  the  birds 
under  test  in  the  in  vivo  bio-assay,  as 
outlined  in  §  147.16(c)(3),  be  extended 
from  28  days  to  35  days,  since  some  of 
the  less  pathogenic  mycoplasmas  take 
longer  to  develop  antibodies  and 
lesions.  The  Department  favorably 
considered  all  of  these  suggestions  and 
has  changed  the  amendments 
accordingly. 

List  of  Subjects  in  9  CFR  Parts  145  and 
147 

Animal  diseases.  Poultry  and  poultry 
products.  National  Poultry  Improvement 
Plan. 

Accordingly,  Parts  145  and  147,  Title  9, 
Code  of  Federal  Regulations  will  be 
amended  as  follows: 

PART  145— NATIONAL  POULTRY 
IMPROVEMENT  PLAN 

1.  In  §  145.1.  paragraphs  (ee)  and  (ff) 
are  added  to  read  as  follows: 

§  145.1    Definitions. 

*         •         •         .         » 

(ee)  Equivalent  or  equivalent 
requirements.  Requirements  which  are 
equal  to  the  program,  conditions, 
criteria,  or  classificahons  with  which 
compared,  as  determined  by  the  Official 
State  Agency  and  with  the  concurrence 
of  the  Service. 

(ff)  Sexual  Maturity.  The  average  age 
at  which  a  species  of  poultry  is 
biologically  capable  of  reproduction. 

§145.4    [Amended] 

2.  Section  145.4,  paragraph  (d)  is 
amended  by  removing  the  following: 

(d)  *  *  *  except  turkey  breeding 
stock,  hatching  eggs,  and  poults 
produced  in  a  State  qualified  for  phase  1 
or  2  of  the  pullorum-typhoid  eradication 
program  described  in  the  November  6, 
1972,  Memorandum  Number  565.1  of  the 
Veterinary  Services  of  the  Animal  and 
Plant  Health  Inspection  Service  of  the 
Department. 

3.  In  §  145.4,  paragraph  (e)  is  added  to 
read  as  follows: 

*         •         »         .         . 

(e)  Each  participant  shall  be  assigned 
a  permanent  approval  number  by  the 
Service.  This  number,  prefaced  by  the 
numerical  code  of  the  State,  will  be  the 
official  approval  number  of  the 
participant  and  may  be  used  on  each 
certificate,  invoice,  shipping  label,  or 
other  document  used  by  the  participant 
in  the  sale  of  his  products.  Each  Official 


State  Agency  which  requires  an 
approval  or  permit  number  for  out-of- 
State  participants  to  ship  into  its  State 
should  honor  this  number.  The  approval 
number  shall  be  withdrawn  when  the 
participant  no  longer  qualifies  for 
participation  in  the  Plan. 

§  145.9    lAmended] 

4.  Section  145.9  is  amended  by 
removing  the  2nd.  3rd.  and  4th 
sentences. 

§145.10    (Amended) 

5.  In  §  145.10,  paragraph  (f)  is  added  to 
read  as  follows: 


(f)  U.S.  M.  Meleagridis  Clean— {See 
§  145.43(d)). 


Figure  7 


§145.13    [Amended] 

6.  Section  145.13  is  amended  by 
removing  paragraph  (a)  and 
redesignating  paragraph  (b)  as 
paragraph  (a). 

§145.14    [Amended] 

7.  Section  145.14  is  amended  by 
adding  the  following  sentence  to  the  end 
of  the  introductory  paragraph: 

*  *  *  For  those  programs  where  a 
sample  of  the  poultry  may  be  tested  in 
lieu  of  the  entire  flock,  the  poultry  tested 
shall  be  a  representative  sample  drawn 
from  all  pens  or  units  of  the  flock. 
•        *        ♦        *        * 

8.  Section  145.14.  paragraph  (a)(5)  is 
amended  by  removing  the  2nd  sentence 
and  by  removing  the  following  from  the 
4th  sentence: 

(a)  *  *  * 

(5)  *  *  *  except  that  when  the  flock 
involved  is  turkeys,  the  period  during 
which  all  birds  must  be  tested  shall  be  2 
years. 
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§145.23    [Amenctod] 

9.  Section  145.23  is  amended  by 
adding  to  paragraph  (b](3)(ii]  the  phrase 
",  except  waterfowl."  between  the 
words  "domesticated  fowl"  and  "are 
maintained" 

10.  In  §  145.23,  paragraphs  (c)(l)(i), 
(c](l)(ii],  and  (c](l)(ii][a]  are  revised  to 

read  as  follows: 

***** 

(c)  *  *  * 
(1)  *  *  * 

(i)  It  is  a  flock  in  which  all  birds  or  a 
sample  of  at  least  300  birds  has  been 
tested  for  M.  gallisepticum  as  provided 
in  §  145.14(b)  when  more  than  4  months 
of  age:  Provided,  That  to  retain  this 
classification,  a  minimum  of  150  birds 
shall  be  tested  at  intervals  of  not  more 
than  90  days:  And  provided  further.  That 
a  sample  comprised  of  less  than  150 
birds  may  be  tested  at  any  one  time, 
with  the  approval  of  the  Official  State 
Agency  and  the  concurrence  of  the 
Service,  provided  that  a  minimum  of  150 
birds  is  tested  within  each  90-day 
period;  or 

(ii]  It  is  a  multiplier  breeding  flock 
which  originated  as  U.S.  M. 
Gallisepticum  Clean  chicks  from 
.primary  breeding  flocks  and  from  which 
a  sample  comprised  of  a  minimum  of  150 
birds  per  flock  has  been  tested  for  M. 
gallisepticum  as  provided  in  \  145.14(b) 
when  more  than  4  months  of  age: 
Provided,  That  to  retain  this 
classification,  the  flock  shall  be 
subjected  to  one  of  the  following 
procedures: 

(a)  At  intervals  of  not  more  than  90 
days,  a  sample  of  75  birds,  with  a 
minimum  of  30  birds  per  pen,  whichever 
is  greater,  shall  be  tested;  or 
***** 

11.  In  S  145.23,  paragraph  (c)(l)(ii)(c)  is 
removed. 

12.  Section  145.23,  paragraph  (d)(l)(v) 
is  amended  by  deleting  the  semicolon 
and  the  word  "and"  from  the  end  of  the 
paragraph  and  adding  the  following  in 
lieu  thereof: 
***** 

(d)  *  *  * 

(1)  *  *  * 

(v)  *  *  *  or  handled  in  a  sanitary 
manner  equivalent  to  S  S  147.22  and 
147.25(a)  of  this  part,  which  has  been 
approved  by  the  Official  State  Agency 
with  the  concurrence  of  the  Service;  and 
***** 

13.  In  S  145.23,  paragraphs  (e)(l)(i)  and 
(e)(l)(ii)  are  revised  to  read  as  follows: 

•        •        •        *       .  • 

(e)  *  •  * 

(1)  *  *  * 

(i)  It  is  a  flock  in  which  a  minimum  of 
300  birds  has  been  tested  for  M. 
synoviae  as  provided  in  S  145.14(b) 


when  more  than  4  months  of  age: 
Provided,  That  to  retain  this 
classification,  a  sample  of  at  least  150 
birds  shall  be  tested  at  intervals  of  not 
more  than  90  days:  And  provided 
further.  That  a  sample  comprised  of  less 
than  150  birds  may  be  tested  at  any  one 
time,  with  the  approval  of  the  Official 
State  Agency  and  the  concurrence  of  the 
Service,  provided  that  a  minimum  of  150 
birds  is  tested  within  each  90-day 
period;  or 

(ii)  It  is  a  multiplier  breeding  flock 
which  originated  as  U.S.  M.  synoviae 
Clean  chicks  from  primary  breeding 
flocks  and  from  which  a  sample 
comprised  of  a  minimum  of  75  birds  has 
been  tested  for  M  synoviae  as  provided 
in  §  145.14(b)  when  more  than  4  months 
of  age:  Provided,  That  to  retain  this 
classification,  a  sample  of  50  birds  shall 
be  tested  at  intervals  of  not  more  than 
90  days:  And  provided  further.  That  a 
sample  of  less  than  50  birds  may  be 
tested  at  any  one  time,  provided  that  a 
minimum  of  30  birds  per  flock  with  a 
minimum  of  15  birds  per  pen,  whichever 
is  greater,  is  tested  each  time  and  a  total 
of  at  least  50  birds  is  tested  within  each 
90-day  period. 
***** 

14.  In  §  145.23,  paragraph  (f)  is  added 
to  read  as  follows: 

(f)  U.S.  M.  Gallisepticum  Clean 
Started  Poultry.  (1)/^  flock  which 
originated  from  U.S.  M.  Gallisepticum 
Clean  breeding  flocks  and  was  hatched 
in  a  hatchery  approved  by  the  Official 
State  Agency  for  the  production  of  U.S. 
M.  Gallisepticum  Clean  chicks. 

(2)  All  other  poultry  on  the  premises 
of  the  candidate  flock  must  originate 
from  U.S.  M.  Gallisepticum  Clean 
sources. 

(3)  The  flock  is  maintained  in 
compliance  with  the  provisions  of    ^ 
§  147.26. 

(4)  The  flock's  freedom  from  M. 
Gallisepticum  is  demonstrated  by  a 
negative  blood  test,  as  provided  in 

§  145.14(b),  of  a  sample  of  75  birds,  with 
a  minimum  of  SO  birds  per  poultry  house, 
between  15-20  days  prior  to  the  flock 
being  moved  to  laying  quarters. 

(5)  Started  poultry  shall  be  delivered 
to  and  from  the  farm  premises  in  crates 
and  vehicles  which  have  been  cleaned 
and  disinfected  as  described  in 

S  145.24(a)  of  this  chapter. 

§145.33    [Amended] 

15.  Section  145.33  is  amended  by 
addibg  to  paragraph  (b)(3)(ii)  the  phrase 
",  except  waterfowl,"  between  the 
words  "domesticated  fowl"  and  "are 
maintained." 


16.  In  §  145.33,  paragraphs  (c)(l)(i), 
(c)(l)(ii),  and  (c)(l)(ii)  [a]  are  revised  to 
read  as  follows: 

***** 

(c)  •  *  * 

(1)  *  *  * 

(i)  It  is  a  flock  in  which  all  birds  or  a 
simple  of  at  least  300  birde  has  been 
tested  for  M  gallisepticum  as  provided 
in  §  145.14(b)  when  more  than  4  months 
of  age:  Provided,  That  to  retain  this 
classiflcation,  a  minimum  of  150  birds 
shall  be  tested  at  intervals  of  not  more 
than  90  days:  And  provided  further. 
That  a  sample  comprised  of  less  than 
150  birds  may  be  tested  at  any  one  time, 
with  the  approval  of  the  Official  State 
Agency  and  the  concurrence  of  the 
Service,  provided  Aat  a  minimum  of  150 
birds  is  tested  within  each  90-day 
period;  or 

(ii)  It  is  a  multiplier  breeding  flock 
which  originated  as  U.S.  M. 
Gallisepticum  Clean  chicks  from 
primary  breeding  flocks  and  from  which 
a  sample  comprised  of  a  minimum  of  150 
birds  per  flock  has  been  tested  for  M 
gallisepticum  as  provided  in  il45.14(b) 
when  more  than  4  months  of  age: 
Provided,  That  to  retain  this 
classiflcation,  the  flock  shall  be 
subjected  to  one  of  the  following 
procedures: 

[a]  At  intervals  of  not  more  than  90 
days,  a  sample  of  75  birds,  with  a 
minimum  of  30  birds  per  pen.  whichever 
is  greater  shall  be  tested;  or 
***** 

17.  Section  145.33.  paragraph  {d)(l)(v) 
is  amended  by  deleting  the  semicolon 
and  the  work  "and"  from  the  end  of  the 
paragraph  and  adding  the  following  in 
lieu  thereof: 
***** 

(d)  *  *  * 
(1)  *  *  * 

(v)  *  *  *  "or  handled  in  a  sanitary 
manner  equivalent  to  S  §  147.22  and 
147.25(a)  of  this  part,  which  has  been 
approved  by  the  Official  State  Agency 
with  the  concurrence  of  the  Service; 
and" 

18.  In  S  145.33.  paragraphs  (e)(l)(i)  and 
(e)(l)(ii)  are  revised  to  read  as  follows: 
***** 

(e)  *  *  * 
(!)*•• 

(i)  It  is  a  flock  in  which  a  minimum  of 
300  birds  has  been  tested  for  M. 
synoviae  as  provided  in  §  r45.14(b) 
when  more  than  4  months  of  age: 
Provided,  That  to  retain  this 
classification,  a  sample  of  at  least  150 
birds  shall  be  tested  at  intervals  of  not 
more  than  90  days:  And  provided 
further.  That  a  sample  comprised  of  less 
than  150  birds  may  be  tested  at  any  one 
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time,  with  the  approval  of  the  official 
State  Agency  and  the  concurrence  of  the 
Service,  provided  that  a  minimum  of  150 
birds  is  tested  within  each  gO-day 
period;  or 

(ii)  It  is  a  multiplier  breeding  flock 
which  originated  as  U.S.  M.  Synoviae 
Clean  chicks  from  primary  breeding 
flocks  and  from  which  a  sample 
comprised  of  a  minimiun  of  75  birds  has 
been  tested  for  M.  synoviae  as  provided 
in  §  145.14(b)  when  more  than  4  months 
of  age:  Provided,  That  to  retain  this 
classification,  a  sample  of  50  birds  shall 
be  tested  at  intervals  of  not  more  than 
90  days:  And  provided  further,  That  a 
sample  of  less  than  50  birds  may  be 
tested  at  any  one  time,  provided  that  a 
minimum  of  30  birds  per  flock  with  a 
minimum  of  15  birds  per  pen.  whichever 
is  greater,  is  tested  each  time  and  a  total 
of  at  least  50  birds  is  tested  within  each 
90-day  period. 


§145.43    [Amended] 

19.  Section  145.43  is  amended  by 
adding  to  paragraph  (b)(3)(ii)  the  phrase 
"except  waterfowl,"  between  the  words 
"domesticated  fowl"  and  "are 
maintained". 

20.  In  §  145.43,  paragraph  (d)  is  added 
to  read  as  follows: 
***** 

(d)  U.S.  M.  Meleagridis  Clean. » (1)  A 
block  in  which  freedom  from  M. 
meleagridis  has  been  demonstrated 
under  the  following  criteria: 

(i)  A  sample  of  60  birds  from  each 
flock  has  been  tested  for  Af.  meleagridis 
when  more  than  4  months  of  age: 
Provided.  That  to  retain  this 
classification,  a  minimum  of  30  samples 
from  male  flocks  and  60  samples  from 
female  flocks  shall  be  retested  at  28-30 
weeks  of  age  and  at  4-6  week  intervals 
thereafter. 

(2)  The  official  blood  tests  for  Af. 
meleagridis  shall  be  the  serum  plate 
agglutination,  the  tube  agglutination,  or 
the  microagglutination  tests.  The 
hemagglutination  inhibition  tests,  serum 
plate  dilution  test,  and 
microagglutination  tests  may  be  used  as 
supplemental  tests  to  determine  the 
status  of  the  flock,  in  accordance  with 

S  174.6(b). 

(3)  The  tests  shall  be  conducted  using 
M.  meleagridis  antigens  and  the 
protocols  for  testing  approved  by  the 
Department  or  the  Official  State 
AgencJ. 

(4)  When  reactors  to  the  official  test 
are  found  and  can  be  identified,  10 
tracheal  swqbs  and/or  vaginal  or 
phallus  swabs  and  their  corresponding 
blood  samples  shall  be  submitted  to  a 


laboratory  for  serological  and  cultiu-al 
examination.  If  reactors  cannot  be 
identified,  at  least  30  tracheal  swabs 
and/or  vaginal  or  phallus  swabs  and 
their  corresponding  blood  samples  shall 
be  submitted.  In  a  flock  with  a  low 
reactor  rate  (less  than  5  reactors)  the 
reactors  may  be  submitted  to  the 
laboratory  within  10  days  for  serology, 
necropsy,  and  thorough  bacteriological 
examination. 

(5)  If  a  mycoplasma  is  isolated,  the 
organism  must  be  serotyped.  If  M 
meleagridis  is  isolated,  the  block  shall 
be  considered  infected. 

S  145.53    [Amended] 

21.  Section  145.53  is  amended  by 
adding  to  paragraph  (b)(3)(ii)  the  phrase 
"except  waterfowl,"  between  the  words 
"domesticated  fowl"  and  "are 
maintained". 

22.  Section  145.53  is  amended  by 
adding  to  paragraph  (b)(5)  the  words  "or 
serological  examination  monitoring 
program  for  game  birds"  between  the 
words  "bacteriological  examination 
monitoring  program"  and  "acceptable" 
and  by  adding  the  word  "annual" 
between  the  words  "in  lieu  of  and 
"blood  testing." 

23.  In  §  145.53,  paragraph  (c)(l){i)  is 
revised  to  read  as  follows: 

(c)  *  *  • 

(1)  •  *  • 

(i)  It  is  a  flock  in  which  all  birds  or  a 
sample  of  at  least  300  birds  has  been 
tested  for  Af  gallisepticum  as  provided 
in  §  145.14(b)  when  more  than  4  months 
of  age  or  upon  reaching  sexual  matiuity: 
Provided,  That  to  retain  this 
classification,  a  sample  of  at  least  5 
percent  of  the  birds  in  the  flock,  with  a 
minimum  of  100  birds,  shall  be  tested  at 
intervals  of  not  more  than  90  days:  And 
provided  further.  That  a  sample 
comprised  of  less  than  5  percent  may  be 
tested  at  any  one  time,  with  the 
approval  of  the  Official  State  Agency 
and  the  conciurence  of  the  Service, 
provided  that  a  total  of  at  least  5  percent 
of  the  birds  in  the  flock,  with  a  minimum 
of  100  birds,  is  tested  within  each  90-day 
period;  or 

24.  Section  145.53,  paragraph  (c)(l)(ii) 
is  amended  by  changing  the  figure  "300" 
to  "200"  and  by  inserting  after  the 
phrase  "4  months,  of  age"  and  before  the 
fu-st  colon,  the  phrase  "or  upon  reaching 
sexual  maturity". 


'  Elective  Date:  January  1, 1983. 


PART  147— AUXILIARY  PROVISIONS 
ON  NATIONAL  POULTRY 
IMPROVEMENT  PLAN 

25.  Table  of  Contents:  Part  147, 
Subpart  B  is  amended  by  revising  the 
heading  of  i  147.11  to  read  as  follows: 

Subpart  B—Bacteriologtcal 
Examination  Procedure 

147.11    Laboratory  procedure  recommended 
for  the  bacteriological  examination  of 
salmonella  reactors. 

***** 

28.  Table  of  Contents:  Part  147, 
Subpart  B  is  further  amended  by  adding 
the  heading  for  two  new  sections, 
§  147.15  and  §  147.16.  to  read  as  follows: 

oOC. 

*  •  •  •  • 

147.15  Laboratory  procedure  recommended 
for  the  bacteriological  examination  of 
mycoplasma  reactors. 

147.16  Procedure  for  the  evaluation  of 
mycoplasma  reactors  by  in  vivo  bio- 
assay  (enrichment). 

27.  Table  of  Contents:  Part  147, 
subpart  D  is  amended  by  removing 

§S  147.31, 147.32, 147.33,  and  147.34  and 
changing  the  heading  of  subpart  D  to 
read  [Reserved]. 

§147.6    [Amended] 

28.  Section  147.6  is  amended  by 
adding  at  the  end  of  the  last  sentence  in 
the  introductory  statement  the  phrase 
"and  §S  147.15  and  147.16  of  this  part." 

29.  In  §  147.6,  the  introductory  portion 
of  paragraph  (b)  is  amended  by 
removing,  from  the  last  sentence,  the 
words  "supplemental  serological"  and 
interesting  in  lieu  thereof  the  plu-ase 
"additional  agglutination  and 
hemagglutination  inhibition  (HI)." 

30.  Section  147.6  is  amended  by 
adding  to  paragraph  (b)(2)  the  words 
"and/or  the  Serum  Plate  Dilution  (SPD) 
test"  between  the  words  "inhibition  (Ifl) 
test"  and  "shaU  be." 

31.  Section  147.6,  paragraph  (b)(3)  is 
revised  to  read  as  follows: 
***** 

(b)*  *  * 

(3)  If  the  tube  agglutination  or  serum 
plate  tests  are  positive  and  HI  and/or 
the  SPD  tests  are  negative,  the  flock 
shall  be  retested  in  accordance  with 
paragraph  (b)(6)  of  this  section. 
***** 

32.  Section  147.6  is  amended  by 
adding  to  paragraj^  (b)(4)  the  words  "or 
SPD  titers  of  1 :  5:"  between  the  words 
"titers  of  1 :  40"  and  "are  found." 

33.  Section  147.6  is  amended  by 
adding  to  paragraph  (b)(5)  the  words  "or 
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SPD  titer  of  1 :  10"  between  the  words 
"titers  of  1 :  80"  and  "or  higher." 

34.  In  §  147.6,  the  first  sentence  of 
paragraph  (b)(6)  is  amended  by 
removing  the  words  "5  percent  of  the 
birds  in  the  flock,  with  a  minimum  of 
100,  whichever  is  greater,"  and  inserting 
in  lieu  thereof  the  words  "75  birds." 

35.  Section  147.6  is  amended  by 
adding  to  paragraph  (b)(8)  the  words 
"and/or  SPD"  between  the  words  "the 
HI"  and  "test  sh^U." 

36.  Section  147.6(b)(9)  is  revised  to 
read  as. follows: 

«         *        *        *        * 

(b)  *  *  * 

(9)  On  the  retest,  if  the  tube 
agglutination  or  serum  plate  tests  are 
positive  at  the  same  or  higher  rate  and 
the  HI  or  SPD  tests  are  negative,  the 
flock  shall  be  considered  suspicious  and 
shall  be  retested  in  accordance  with 
paragraph  (b)(6)  of  this  section. 
***** 

37.  Section  147.6(b)(10)  is  amended  by 
adding  the  words  "and/or  SPD  titers  of 
1 :  10"  between  the  words  "titers  of 

1 :  80"  and  "or  higher." 

38.  Section  147.6  is  amended  by 
adding  to  paragraph  (b)(ll)  the  words 
"and/or  SPD  titers  of  1 :  10"  between  the 
words  "titers  of  1 :  80"  and  "or  higher." 

39.  Section  147.6,  paragraph  (b)  (12), 
-(13),  (14),  and  (15)  are  added  to  read  as 

follows: 
***** 

(b)  *  *  * 

(12)  If  the  tube  agglutination  or  serum 
plate  tests  are  found  on  the  second 
retest  to  be  positive  at  the  same  or 
higher  rate  and  the  HI  and/or  SPD  tests 
are  negative,  the  flock  should  be  . 
considered  infected:  Provided,  That  if 
the  status  of  the  flock  is  considered  to 
be  equivocal,  the  Official  State  Agency 
may  examine  reactors  by  the  in  vivo 
bio-assay  and/or  culture  procedures 
before  final  determination  of  the  flock 
status  is  made. 

(13)  If  the  in  vivo  bio-assay  and 
culture  procedures  are  both  negative, 
the  Official  State  Agency  may  qualify 
the  flock  for  the  classification  for  which 
it  was  tested. 

(14)  If  the  in  vivo  bio-assay  or  culture 
procedures  are  positive,  the  flock  shall 
be  considered  infected:  Provided,  That  if 
only  the  bio-assay  is  positive,  additional 
in  vivo  bio-assay  or  cultural 
examinations  may  be  conducted  by  the 
Official  State  Agency  before  final 
determination  of  the  flock  status  is 
made. 

(15)  If  the  in  vivo  bio-assay  or  cultures 
are  positive  on  retest,  the  flock  shall  be 
considered  infected  for  the  mycoplasma 
for  which  it  was  tested. 


§147.11    [Amended] 

40.  Section  147.11  is  amended  by 
revising  the  section  title  to  read  as 
follows: 

§  1 47. 1 1    Laboratory  procedure 
recommended  for  the  bacteriological 
examination  of  salmonella  reactors. 

***** 

41.  In  §  147.11,  paragraph  (a)  is 
revised  to  read  as  follows: 

(a)  Grossly  normal  or  diseased  liver, 
heart,  pericardial  sac,  spleen,  lung, 
kidney,  pancreas,  peritoneum,  drained 
gall-bladder,  oviduct,  misshapen  ova, 
testes,  inflamed  or  unabsorbed  yolk  sac. 
and  other  visibly  pathological  tissues 
where  purulent,  necrotic,  or  proliferative 
lesions  are  seen  (including  cysts, 
abscesses,  hypopyon,  and  inflamed 
serosal  surfaces],  should  be  directly 
cultured  by  means  of  a  flamed  wire  loop 
or  with  sterile  swabs. '  Careful  aseptic 
technique  must  be  utilized  throughout 
the  process  of  collecting  tissues. 
Selective  media  should  not  be  relied 
upon  to  deal  with  contaminants,  since 
some  strains  may  not  dependably 
survive  and  grow  in  certain  selective 
media.  Inoculate  veal  infusion  (VI)  and 
brilliant  green  (BC)  agar  plates.  Incubate 
the  plates  for  24  and  48  hours  at  37°C. 
The  digestive  system  should  always  be 
cultured  separately  (see  paragraph  (f)  of 
this  section)  after  other  anatomical 
organs  and  systems  have  been  collected 
and  cultured. 
***** 

42.  In  S  147.11(b)(5)  is  revised  to  read 
as  follows: 

*        *     -  *        *        * 

(b)*  •  * 

(5)  Pancreas  and  kidneys;  and 

***** 

43.  Section  147.11(c)  is  revised  to  read 
as  follows: 

***** 

(c)  Aseptically  collect  10-15  g  or 
whatever  lesser  amount  is  available  of 
each  organ  or  site  listed  in  paragraph  (b) 
from  each  reactor,  and  grind  or  blend 
them  completely  in  10  times  their 
volume  of  VI  broth.  Organs  may  be 
processed  individually  or  in 
combinations  where  appropriate. 
Suspensions  should  be  transferred  in  10- 
ml  aliquots  to  100-ml  of  both  VI  and 
tetrathionate  brilliant  green  (TBG)  broth 
and  incubated  at  37°C  for  24  hours.  Plate 
the  VI  broth  on  VI  and  BG  agar  and 
plate  the  TBG  broth  on  BG  agar  and 
incubate  at  37°C.  Examine  these  plates 


'  Culture  media  preparation  and  biochemical 
identification  ctiarts  can  be  obtained  from  Culture 
Methods  for  the  Detection  of  Animal  Salmonellosis 
and  Arizonoais,  Committee  on  Salmonellosis  and 
Arizonosis.  AAVLD,  1976  Iowa  State  University 
Press.  Ames,  lA  50010. 


after  24  and  48  hours  of  incubation.  The 
contents  of  the  gallbladder  can  be 
cultured  separately  by  inoculating  10-ml 
of  VI  and  TBG  broth  with  cotton  swabs 
and  incubating  at  37°C  for  24  hours. 
Plate  on  BG  agar  and  incubate  at  37°C 
Examine  these  plates  after  24  and  48 
hours  of  incubation.  If  contamination 
with  pseudomonas  or  proteus  is  a 
problem,  make  platings  on  BG 
sulfapyridine  (BGS)  agar. 
***** 

44.  Section  147.11(d)  is  revised  to  read 
as  follows: 

***** 

(d)  Where  field  samples  are  directly 
inoculated  into  enrichment  broths  and  a 
delay  of  several  days  occurs  before  they 
reach  a  laboratory,  or  if  recovery  of  low 
numbers  or  organisms  is  expected  from 
a  primary  culture,  a  secondary 
enrichment  culture  should  be  prepared. 
Subculture  a  week-old  primary  culture 
by  transferring  1-ml  of  inoculum  into  a 
fresh  tube  10-ml  of  enrichment  broth. 
This  secondary  enrichment  should  be 
incubated  at  37°C  for  24  hours  before 
plating.  (See  paragraph  (a)  of  this 
section.)  TBG  broth  is  recommended  for 
this  procedure. 
***** 

45.  Section  147.11,  paragraph  (e)  is 
revised  to  read  as  follows: 

***** 

(e)  Make  a  composite  sample  of  the 
following  parts  of  grossly  normal  or 
diseased  tissues  from  the  digestive  tract: 
Crop  wall,  duodenum,  jejunum 
(including  remnant  of  yolk-sac 
attachment),  both  ceca,  cecal  tonsils, 
and  rectum-cloaca.  Aspetically  collect 
10-15  g  of  each  organ  or  tissue,  or 
whatever  lesser  amount  is  available, 
and  grind  or  blend  them  completely  in 
10  times  their  volume  of  TBG  broth. 
Transfer  10-ml  of  a  composite  sample  of 
a  suspension  from  the  digestive  tract 
into  100-ml  of  TBG  broth,  and  incubate 
flasks  at  42°C  for  24  hours.  Cultures  may 
be  incubated  at  37°C  if  42°C  incubators 
are  not  available.  The  higher  incubation 
temperatures  for  TBG  broth  reduce 
populations  of  competitive  contaminants 
common  in  gut  tissue.  Plate  on  BG  agar 
and  incubate  at  37°C.  Examine  the 
plates  after  24  and  48  hours  of 
incubation.  If  contamination  with 
pseudomonas  or  proteus  is  a  problem 
make  platings  on  BGS  agar. 
***** 

46.  Section  147.11(f)  is  revised  to  read 
as  follows: 

***** 

(f)  If  preferred,  individual  cotton  swab 
samples  may  also  be  taken  from  the 
upper,  middle,  and  lower  intestinal  tract 
(including  both  ceca  and  the  rectum- 
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cloaca).  Deposit  swabs  in  lO-ml  of  TBG 
broth  and  incubate  and  plate  as 
described  in  paragraph  (e)  of  this 
section. 

47.  Section  147.11(g)  is  revised  to  read 
as  follows: 
***** 

(g)  Transfer  suspect  colonies  to  triple- 
sugar-iron  (TSI)  as^r  ^nd  lysine-iron  (LI) 
agar  and  incubate  at  37°C  for  24  hours. 

48.  Section  147.11(h)  is  revised  to  read 
as  follows: 
***** 

(h)  Cultures  revealing  typical 
reactions  of  salmonellae  or  arizonae  on 
TSI  and  LI  agar  slants  should  be 
transferred  to  any  of  the  following 
appropriate  biochemical  tests  for  final 
identification:. Dextrose,  lactose, 
sucrose,  mannitol  maltose,  dulcitol, 
malonate,  gelatin,  urea  broth,  citrate, 
lysine  decarboxylase,  ornithine 
decarboxylase,  methyl  red  and  Voges- 
Proskauer,  KCN,  salicin  broths,  indole, 
and  hydrogen  sulfide.  Motility  or  non- 
motility is  demonstrated  by  inoculating 
a  suitable  semisolid  medium.' The 
Analytical  Profile  Index  for 
Enterobacteriacae  (API)  system  may  be 
utilized  for  identification  if  feasible.  For 
arizonae  identification,  make  readings 
daily  up  to  10  days.  An  O-nitrophenyl- 
beta-D-galactopyranside  (ONPG)  disc 
may  be  used  to  identify  slow  lactose 
fermenters.' 

49.  In  S  147.11,  paragraph  (i)  is  added 
to  read  as  follows: 

(i)  All  salmonella  cultures  should  be 
serologically  typed. 

50.  Part  147,  Subpart  B,  is  amended  by 
adding  §§  147.15  and  147.16  to  read  as 
follows: 

§  147.15    Laboratory  procedure 
recommended  for  tt>e  bacteriological 
examination  of  mycoplasma  reactors.* 

(a)  Turbinates,  trachea,  air  sacs, 
sinuses,  nasal  passages,  respiratory 
exudates,  synovial  fluid,  eggs  (including 
yolk,  yolk  sacs,  membranes  and 
allantoic  fiuid),  should  be  directly 
sampled  with  sterile  swabs.  Aseptic 
techniques  are  very  important  as  some 
organisms  may  not  be  suppressed  by  the 
antimicrobial  agents  used  in  this 
procedure.  Tissue  suspensions  from 
large  volumes  are  sometimes  desirable 


'Formulation  for  the  semiiolid  motility  medium 
can  be  obtained  from:  Isolation  and  Identification  of 
Avian  Pathogens,  American  Association  of  Avian 
Pathologists,  Texas  AftM  University,  College 
Station,  TX  77843, 1980. 

'ONPG  discs  are  available  from:  Baltimore 
Biological  L,aboratories,  Cockeysville,  MD  21030. 

'Yoder,  H.  W.,  Jr.,  "Mycoplasmosis."  In:  Isolation 
and  Identification  of  Avian  Pathogens.  (Stephen  B. 
Hitchner,  Chairman.  Charles  H.  Domermuth,  H. 
Graham  Purchase,  James  E.  WiUiams.)  1980,  pp.  40- 
42,  Creative  Printing  Company,  Inc.,  Endwell,  NY 
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from  the  sites  Usted  above  and 
occasionally  from  the  oviduct  and 
cloaca.  Tissues  should  be  ground  or 
blended  completely  in  10  times  their 
volume  of  Mycoplasma  Broth  Medium 
(MBM).  (See  paragraph  (e)  of  this 
section.)  Specimens  submitted  to 
referral  laboratories  in  order  of 
preference  for  recovery  of  the 
mycoplasma  organisms  are:  (1)  live 
birds,  (2)  refrigerated  fresh  tissues,  (3) 
tissue  specimens  packed  with  dry  ice. 

(b)  Inoculate  5-10  ml  of  MBM  with  a 
swab,  wire  loop  or  0.1  ml  of  the  tissue 
suspension.  When  evidence  of  growth  is 
observed  (lowered  pH  or  turbidity  of 
broth)  transfer  each  broth  culture  as 
needed  to  maintain  the  original  isolates. 
Incubate  tubes  at  37°C  for  at  least  21 
days  before  discarding  as  negative. 
When  growth  is  first  observed  or  if  no 
growth  occurs  by  the  4th  or  5th  day  of 
incubation,  inoculate  broth  culture  onto 
a  plate  of  Mycoplasma  Agar  Medium 
(MAM).  (See  paragraph  (f)  of  this 
section.)  Several  cultures  may  be 
inoculated  on  one  plate  by  using  a  wire 
loop  or  a  cotton  swab.  Incubate  plates 
3-5  days  at  37°C  in  a  high  humidity 
chamber.  If  preferred,  5  percent  COi 
may  be  added  or  a  candle  jar  may  be 
used.  Tiny  circular  and  translucent 
colonfes  with  elevated  centers  are  very 
suggestive  of  mycoplasma.  Indirect 
lighting  and  a  low  power  or  dissecting 
microscope  are  recommended  for 
observation  of  the  colonies  as  they  are 
rarely  more  than  0.2-0.3  mm  in  diameter. 

(c)  Isolates  must  be  serotyped. 

(1)  Isolates  may  be  shipped  in  MBM 
with  ice  packs  if  shipment  will  be  in 
transit  less  than  2-3  days.  Longer 
shipments  require  freezing  of  the  MBM 
with  dry  ice,  or  shipping  MAM  slants  at 
room  temperature.  Isolates  must  have 
indications  of  growth  before  shipment  is 
made. 

(2)  Isolates  may  be  stored  in  MBM  at 
—  20°C  for  2-3  weeks,  or  they  may  be 
stored  at  —  68°C  for  several  years. 

(d)  Alternate  method  of  culture:  An 
overlay  enrichment  culture  for  fastidious 
and  sensitive  mycoplasma,  especially 
for  M.  meleagridis  should  be  included. 

(1)  Pour  2-3  ml  of  MAM  into  a  test 
tube  and  tilt  the  tube  until  a  slant 
(approximately  45°)  is  obtained.  Other 
containers  are  acceptable. 

(2)  Overlay  the  slant  with  sufficient 
MBM,  so  that  the  media  (including 
inoculum)  covers  the  agar  slope. 

(3)  Inoculate  the  culture  as  indicated 
in  paragraph  (b)  of  this  section. 

(4)  Incubate  and  examine  the  overlay 
as  indicated  in  paragraph  (b)  of  this 
section. 


(e)  Preparation  of  media  components:* 

(1)  Deionized  distilled  water  suitable 
for  cell  culture  fluids  should  be  used. 

(2)  All  glassware  should  be  carefully 
washed  with  a  nonresidue  detergent 
such  as  Alcojet  and  rinsed  three  times  in 
tap  water  and  twice  in  deionized 
distilled  water.* 

(3)  Thallium  acetate  in  a  10  percent 
solution  is  added  to  an  approximate 
final  concentration  of  1:4000;  however, 
highly  contaiminated  specimens  may 
require  a  final  concentration  of  1:2000.* 
Thallium  acetate  is  added  to  deionized 
distilled  water  first,  except  as  noted  in 
paragraph  (e)(4)  of  this  section,  to 
prevent  the  precipitation  of  proteins. 

(4)  Mycoplasma  Broth  Base,  dextrose, 
phenol  red,  and  cysteine  hydrochloride 
are  added  to  deionized  distilled  water 
first  if  autoclave  sterilization  is  used.* 
Thallium  acetate  and  then  the  remaining 
components  are  added  aseptically  after 
cooling  the  autoclaved  media  to  45°C  or 
less. 

(5)  Use  sterile  deionized  distilled 
water  to  reconstitute  penicillin. 

(6)  Sterile  serum  should  be  inactivated 
by  heating  at  56°C  for  30  minutes.  Swine 
serum  may  be  used  for  M.  gaUisepticum, 
M.  synoviae,  M.  gallinarum,  and  Af. 
meleagridis  isolation;  however,  horse 
serum  is  usually  recommended  for  M. 
meleagridis  isolation. 

(7)  Phenol  red  should  be  prepared  as  a 
1  percent  solution. 

(8)  NAD  (beta  nicotinamide  adenine 
dinucleotide  or  coenzyme  I)  should  be 
prepared  as  a  1  percent  solution.* 

(9)  Cysteine  hydrochloride,  prepared 
as  a  1  percent  solution,  is  used  to  reduce 
the  NAD  for  Af.  synoviae  growth. 

(10)  A  purified  agar  product  such  as 
Nobel  (Special  agar)  is  used  in  the 
MAM." 

(11)  Adjust  the  pH  withNaOH. 

(12)  Sterilization  may  be 
accomplished  by  two  methods: 

(i)  Filtration  sterilization  through  a 
0.20  micron  filter  is  the  reconunended 


'Trade  names  are  used  in  these  procedures  solely 
for  the  purpose  of  providing  specific  information. 
Mention  of  a  trade  name  does  not  constitute  a 
guarantee  or  warranty  of  the  product  by  the  U.S. 
Department  of  Agriculture  or  an  endorsement  over 
other  products  not  mentioned. 

*  Alcojet  is  available  from:  Alconox.  Idc  New 
York,  NY  10003. 

'Thallium  acetate  may  be  obtained  bom  Fischer 
Scientific  Company. 

'Mycoplasma  Broth  Base  may  be  obtained  from: 
(a)  Product  «M  3360a  Gibco  Diagnostics.  2801 
Industrial  Drive.  Madison,  WI  53711.  (bj  Product 
#3900-3212.  Scolt  Laboratories,  Inc.  8  Westchester 
Plaza,  Elmsford,  NY  10523. 

*NAD  Grade  III  may  t>e  obtained  from:  Sigma 
Chemical  Company.  P.O.  Box  14508,  St.  Louu,  MO 
83178. 

"Noble  Agar  may  be  obtained  from:  Difco 
Uboratories.  Box  lOSS-A.  Detroit  Mi  48201. 
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method.  Aseptic  techniques  must  be 
utihzed. 

(ii)  Autoclave  sterilization  at  120°C,  15 
pounds  pressure  (103  kPa],  for  15 
minutes  may  be  used,  if  preferred,  when 
following  the  procedure  described  in 
paragraph  (e)(4)  of  this  section. 

(13)  Phenol  red.  dextrose,  and  NAD 
may  be  omitted  when  culturing  for  M. 
meleagridis  and  M.  gaUinarum. 

(14)  When  culturing  for  M 
meleagridis  from  contaminated  samples 
include  100  units/ml  of  Polymyxin  B  in 
MBM. 

(f)  Mycoplasma  Broth  Medium  (Frey) 
is  prepared  as  follows:  To  850-880  ml  of 
deionized  distilled  waten 

Add: 
Thallium  acetate  (ml)— 2.5  (1:4000)       * 
Potentially  contaminated  samples  (ml) — 

5.0  (1:2000) 
Mycoplasma  Broth  Base  (g) — 22.5 
Aqueous  penicillin  (units) — 500,000 
Sterile  serum  (ml) — 120  to  150.0 
Phenol  red  plus  (ml) — 2.5 
NAD  (ml>— 12.5 

Cysteine  hydrochloride  (ml) — 12.5 
Dextrose  (g)— 1.0-1.5 
Adjust  pH  to  7.8 
Filter  sterilize 

(1)  Broth  may  be  stored  at  4*C  for  at 
least  2  weeks  or  at  —  40°C  for  longer 
periods. 

(g)  Mycoplasma  Agar  Medium  (Frey) 
is  prepared  as  follows:  To  850-880  ml  of 
deionized  distilled  water 

Add: 
Mycoplasma  Broth  Base  (g) — 22.5 
Adjust  pH  to  7.8 
Purified  agar  (g) — 18.0 
Autoclave  and  cool  in  45°C  water  bath 
Thallium  acetate  (ml)— 2.0;  (1:4000) 
Sterile  serum  at  45*C  (ml)— 150.0 
Aqueous  penicillin  (units) — 400,000 
NAD  (ml)— 12.5 
Cysteine  hydrochloride  (ml) — 12.5 

(1)  Rotate  flask  gently  and  pour  about 
15  ml  of  media  into  each  petri  dish. 

(2)  Stack  petri  dishes  only  2-3  high  in 
a  37*C  Incubator  up  to  2  hours  to  remove 
excess  moisture. 

(3)  Wrap  inverted  plates  in  sealed 
bundles  and  store  at  4*C  for  not  more 
than  15  days. 

(h)  New  component  or  media  batches 
should  be  monitored  to  compensate  for 
changes  in  formulation  due  to 
alterations  of  purity,  concentration, 
preparation,  etc.  A  known  series  of 
titrations  from  a  single  culture  should  be 
made  on  both  new  and  old  media.  The 
media  should  be  compared  on  the  basis 
of  growth,  colony  size,  and  numbers  of 
colonies  which  develop." 


§  147.16  Procedure  for  ttie  evaluation  of 
mycoptasma  reactors  by  fn  vivo  bio-assay 
(enrichment). 

This  procedure  has  been  shown  to  be 
sensitive  enough  to  detect  less  than  100 
mycoplasma  organisms  under  proper 
conditions. "Proper  conditions  are    • 
defined  in  this  section. 

(a)  Obtain  chickens  or  turkeys  (test 
birds)  which  are  at  least  3  weeks  of  age 
and  are  free  of  M  gallisepticum,  M. 
synoviae,  and  M.  meleagridis  and 
transport  them  in  a  manner  to  prevent 
their  being  contaminated  by  any 
infectious  avian  disease. 

(1)  Maintain  test  birds  in  an  area  that 
has  been  effectively  cleaned  and 
disinfected. 

(2)  The  area  should  be  isolated  from 
other  birds  or  animals. 

(3)  Personnel  caring  for  the  test  birds 
should  take  the  necessary  precautions 
(see  §  147.26(b))  to  prevent  the 
mechanical  transfer  of  infectious  avian 
diseases  from  other  sources. 

(b)  Test  birds  to  be  used  for 
inoculation  with  contaminated  tissues 
should  be  serologically  negative  by  the 
serum  plate  agglutination  test. 

(1)  Inoculated  test  birds  should  be 
isolated  from  non-inoculated  control 
birds  for  the  length  of  any  experiment. 

(c)  Aseptically  obtain  tracheal, 
turbinate,  and  sinus  mucosa,  lung  and 
sinus  exudates,  cervical,  thoracic,  and 
abdominal  airsac  tissues  (including 
lesions),  and  portions  of  oviduct  and 
synovial  fluid  from  at  least  four  suspect, 
donor  birds,  in  a  sterile  device,  blend 
the  tissues  completely  in  four  times  their 
volume  of  Mycoplasma  Broth  Medium 
(Frey).  (see  9  147.15(e)).  Suspensions 
maybe  made  from  tissue  pools. 
Inoculate  test  birds  within  30  minutes 
for  preparation  of  suspensions. 

(1)  Inoculate  at  least  four  test  birds  for 
each  suspension  pool  via  the  abdominal 
air  sac  and  infraorbital  sinus,  with  up  to 
'/»  ml  of  inoculum  per  site. 

(2)  Test  birds  should  be  bled  every  7 
days  for  35  days  to  identify  sero- 
converters. 

(3)  At  35  days,  test  birds  should  be 
sacrificed  and  bacteriologic  isolation 
and  identification  of  mycoplasma 
attempted  (see  S  147.15).  Note  especially 
the  sites  of  inoculation  for  typical  gross 
or  microscopic  mycoplasma  lesions. 


"  "Lalraratory  Procedures  and  Medium  For  The 
Isolation  Of  Mycoplasma  From  Clinical  MalerlaU." 
Laboratory  Diagnosis  of  Mycoplasma  in  Food 
Animals.  Proceedings  of  Nineteenth  Annual 


Meeting.  Tlie  American  Association  of  Veterinary 
Laboratory  Diagnostician*.  1978.  pp.  106-115. 
AAVU).  eiOl  Mineral  Point  Road.  Madison.  W1 
53705. 

"Research  results  are  described  in  the  following 
two  publications:  (a)  Bigland.  C.  H.  and  A.  |. 
DaMasaa.  "A  Bio-Assay  for  Mycoplasma 
Gallisepticum."  In:  United  States  Livestock  Sanitary 
Association  Proceedings.  e7th.  lOSS.  pp.  541-549.  (b) 
McMartin,  D.  A.,  "Mycoplasma  Gallisepticum  in  the 
Respiratory  Tract  of  the  Fowl"  in:  The  Veterinary 
Record.  September  23. 1967,  pp.  317-320. 


(d)  Donor  birds  are  considered 
infected  when: 

(1)  Test  birds  have  serum  plate 
antibodies  for  the  mycoplasma  for 
which  the  donor  birds  were  tested, 
regardless  of  HI  test  results,  and  control 
birds  stay  serologically  negative;  or 

(2)  Mycoplasma  organisms  are 
isolated  from  the  test  birds  and 
serotyped  positive  for  the  mycoplasma 
for  which  the  donor  birds  were  tested. 
and  control  birds  stay  serologically  and 
culturally  negative. 

(e)  Laboratory  findings  may  be 
verified  by  direct  cultures  of  material 
from  sick  birds  or  by  inoculating 
seronegative  birds  from  the  suspect 
flock  and  comparing  serological  findings 
with  those  from  the  test  birds. 

§147.26    [Amended] 

51.  In  §  147.26.  paragraph  (b)  is 
amended  by  adding  subparagraph  (15) 
to  read  as  follows: 

§147.26    Proceduree  for  eetabHshing 
isolation  and  maintaining  sanitstion  and 
good  management  practicae  for  tfie  control 
of  salmonella  and  mycopiaama  infections. 

4  *  *  *  * 

(b)  *  *  * 

(15)  Use  only  crates  and  vehicles  that 
have  been  cleaned  and  disinfected  in 
accordance  with  the  provisions  of 
§  147.24(a)  to  haul  live  poultry  to  and 
from  the  premises. 

§§147.31-147^4    (Subpart  D)  [Itomoved 
andReeerved] 

52.  Part  147  is  amended  by  removing 
subpart  D  and  redesignating  it 
(Reserved]  and  by  removing  §  1 147.31, 
147.32, 147.33,  and  147.34. 

53.  Section  147.43.  paragraph  (d)  is 
revised  to  read  as  follows: 

§  147.43    General  Conference  Committee. 

«  *  *  «  * 

(d)  The  duties  and  functions  of  the 
General  (Conference  Committee  shall  be 
as  follows: 

(1)  Assist  the  Department  in  planning, 
organizing,  and  conducting  the  biennial 
National  Poultry  Improvement  Plan 
Conference. 

(2)  Recommended  whether  new 
proposals  (i.e..  proposals  that  have  not 
been  submitted  as  provided  in  9  147.44) 
should  be  considered  by  the  delegates  to 
the  Plan  Conference. 

(3)  During  the  interim  between  Plan 
Conferences,  represent  theTooperating 
States  in: 

(i)  Advising  the  Department  with 
respect  to  administrative  procedures 
and  interpretations  of  the  Plan 
provisions  as  contained  in  9  CFR. 


Federal  Register  /  Vol.  47.  No.  98  /  Thursday,  May  20,  1982  /  Rules  and  Regulations  21997 


(ii)  Assisting  the  Department  in 
evaluating  comments  received  from 
interested  persons  concerning  proposed 
amendments  to  the  Plan  provisions. 

(iii)  Recommending  to  the  Secretary  of 
Agriculture  any  changes  in  the 
provisions  of  the  Plan  as  may  be 
necessitated  by  unforeseen  conditions 
when  postponement  until  the  next  Plan 
Conference  would  seriously  impair  the 
operation  of  the  program.  Such 


recommendations  shall  remain  in  effect 
only  until  confirmed  or  rejected  by  the 
next  Plan  Conference,  or  uniti  rescinded 
by  the  committee. 

(4)  Serve  as  a  forum  for  the  study  of 
problems  relating  to  poultry  health  and 
as  the  need  arises,  to  make  specific 
recommendations  to  the  Secretary  of 
Agriculture  concerning  ways  in  which 
the  Department  may  assist  the  industry 
in  solving  these  problems.  (Sec.  101(b), 


Pub.  L  425.  78  Cong.  58  Stat.  734,  as 
amended  7  U.S.C.  429) 

Done  at  Washington.  D.C.  this  13tb  day  of 
May  1982. 
JJC  Alwell. 

Administrator,  Veterinary  Services,  Animal 
and  Plant  Health  Inspection  Service. 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates 

agency:  Bureau  of  Prisons,  Justice. 
action:  Interim  rule. 

summary:  The  Bureau  of  Prisons  is 
publishing  its  rules  for  the  control, 
custody,  care,  treatment,  and  instruction 
of  inmates.  This  installment  contains  the 
Bureau  of  Prisons  revised  rule  on  its 
Central  Inmate  Monitoring  System.  The 
rule  gives  Bureau  procedures  to  monitor 
and  control  the  transfer,  temporary 
release,  and  community  activities  of 
certain  inmates  who  present  special 
needs  for  management.  As  revised,  the 
rule  narrows  the  definition  of  who  may 
foe  classified  a  central  inmate  monitoring 
(CIM]  case,  and  estabhshes  a  time 
period  for  deciding  whether  an  inmate's 
interim  CIM  assignment  is  based  on 
substantive  information.  The 
amendments  to  this  rule  are  a  result  of 
the  Bureau's  efforts  to  refine  the  policies 
and  procedures  that  govern  the  CIM 
system.  To  continue  towards  this  goal, 
the  rule  on  the  CIM  System  is  published 
as  an  interim  rule  with  public  comments 
invited. 

EFFECTIVE  DATE:  June  1, 1982.  Public 
comments  on  the  interim  rule  will  be 
considered  if  received  on  or  before  July 
30. 1982. 

ADDRESS:  Office  of  General  Counsel, 
Bureau  of  Prisons,  Room  760,  320  Ist 
Street.  NW..  Washington.  D.C.  20534. 
Public  comments  received  will  be 
available  for  examination  by  interested 
persons  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Pearlman.  Office  of  General 
Counsel,  Bureau  of  Prisons,  phone  202- 
724-3062. 

SUPPLEMENTARY  INFORMATION:  In  this 
document  the  Bureau  of  Prisons  is 
publishing  an  interim  rule  on  its  Central 
Inmate  Monitoring  System.  This  subject 
was  published  in  the  Federal  Register  as 
a  final  rule  December  19. 1980  (at  45  FR 
83920  et  seq.). 

In  the  months  since  publication  of  the 
final  rule,  the  Bureau  of  Prisons  has 
striven  to  refine  and  improve  the  CIM 
system.  A  major  Improvement  occurred 
August  1981  when  the  Bureau  of  Prisons 
automated  its  Central  Inmate 
Monitoring  System.  SENTRY  is  the 
Bureau  of  Prisons'  on-line,  real-time 
computer  system.  SENTRY  makes 
information  immediately  available  to 
staff.  It  gives  the  Bureau  a  more 
effective  way  to  operate  the  CIM  system 


and  provides  staff  support  never  before 
available. 

In  making  the  conversion  to  SENTRY, 
the  entire  CIM  process  was  examined. 
This  review  resulted  in  a  revision  of  the 
CIM  System.  The  existing  12  CMC 
categories  were  reduced  to  8  CIM 
assignments.  Criteria  considered  in 
giving  an  inmate  a  CIM  assignment  is 
better  defined.  Another  change  concerns 
an  inmate's  tentative  CIM  classification. 
Under  the  existing  rule,  an  inmate  can 
receive  a  tentative  central  inmate 
monitoring  classification  and  not  know 
when  a  final  decision  would  occur.  The 
interim  rule  revises  this  procedure. 
Certain  inmates,  by  the  nature  of  their 
status  (e.g.,  state  prisoner],  are  classified 
CIM  cases  without  further  review.  Other 
inmates  may  receive  an  interim 
classification,  not  to  exceed  60  days.  If 
the  inmate  is  not  notified  of  a  change  in 
this  status  within  60  days,  the  inmate 
may  consider  the  CIM  classification  a 
final  decision. 

The  amended  rule  makes  several 
other  changes.  These  revisions  are  not 
intended  to  place  a  burden  on  either  the 
inmate  or  the  public.  The  rule  is  not 
intended  to  preclude  inmates  from 
transfer,  temporary  release,  or 
participation  in  community  activities, 
when  the  inmate  is  otherwise  eligible, 
but  is  intended  to  provide  protection  for 
all  concerned  and  to  ensure  the  safe  and 
orderly  operation  of  federal  institutions. 
The  revisions  are  intended  to  refine  and 
improve  the  process  by  which  an  inmate 
is  given  as  CIM  assignment,  provided  a 
review  of  that  assignment,  etc.  The 
amended  rule  is  intended  to  more 
effectively  implement  and  operate  the 
Central  Inmate  Monitoring  System.  For 
these  reasons,  the  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553]  requiring  notice  of  proposed 
rulemaking,  opportimity  for  public 
participation,  and  delay  in  effective  date 
are  inapplicable.  The  Bureau  of  Prisons 
is  interested,  however,  in  receiving 
public  comment  and  suggestions  on  the 
CIM  system  and  has  decided  to  publish 
this  document  as  an  interim  rule.  Public 
comments  and  suggestions  received  will 
be  considered  during  an  assessment  of 
the  CIM  system  to  be  conducted  later 
this  year. 

Interested  persons  may  participate  in 
this  rulemaking  by  submitting  data, 
views,  or  agruments  in  writing  to  the 
Bureau  of  Prisons.  Room  760,  320  First 
Street,  N.W.,  Washington,  D.C.  20534. 
Comments  received  on  or  before  July  30. 
1982,  will  be  considered  before  final 
action  is  taken.  The  interim  rule  may  be 
changed  in  light  of  the  comments 
received.  No  oral  hearings  are 
contemplated. 


The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of^O.  12291.  The  Bureau  of 
Prisons  has  determined  that  E.0. 12291 
does  not  apply  to  this  rule  since  the  rule 
involves  agency  management.  After 
review  of  the  law  and  the  regulations, 
the  Director.  Bureau  of  Prisons  has 
certified  that  this  rule,  for  the  purpose  of 
the  Regulatory  Flexibility  Act  (Pub.  L 
96-354],  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Summary  of  Changes. 

1.  Section  524.70— Section  524.70  is 
reworded.  For  clarity,  the  phrase 
"temporary  release  (e.g..  on  writs]"  is 
added  as  the  Bureau  of  Prisons  monitors 
and  controls  the  transfer,  temporary 
release,  and  community  activities  of 
certain  inmates  who  present  special 
needs  for  management.  Throughout  the 
interim  rule,  the  term  "central  inmate 
monitoring"  case  is  used 
interchangeably  with  "CIM"  (was 
"CMC"  in  existing  rule]. 

2.  Section  524.71— The  phrase  . 
"Central  Inmate  Monitoring  Network"  is 
substituted  for  "Central  Inmate 
Monitoring  System".  The  interim  rule 
states  that  Community  Programs 
Managers  are  designated  CIM 
coordinators  for  inmates  at  contract 
facilities. 

3.  Section  524.72 — ^This  section  is 
retitled  "Central  Inmate  Monitoring 
Assignments."  Throughout  the  interim 
rule,  the  term  "assignment"  is 
substituted  for  the  term  "category".  As 
revised.  S  524.72  reduces  the  existing  12 
CMC  categories  into  8  CIM  assignments. 
For  each  assignment,  information  is 
provided  identifying  factors  considered 
in  making  the  CIM  classification. 

Existing  S  524.72(a](l)  becomes  new 
9  524.72(a].  Deleted  is  a  reference  to 
where  these  ixunates  are  housed.  The 
interim  rule  describes  who  may  be 
placed  in  this  assignment  (person  whose 
safety  is  in  jeopardy  because  of 
cooperation  with  the  government]. 
Placement  in  this  assignment  is  made 
only  upon  authorization  of  the  Office  of 
Enforcement  Operations,  Criminal 
Division,  Department  of  Justice. 

Section  524.72(a](2]  is  deleted.  The 
Bureau  of  Prisons  no  longer  identifies 
inmates  as  Bureau  of  Prisons  witness 
security  cases. 

Section  524.72(a](3)  becomes  interim 
S  524.72(b].  Subsection  (b]  is  expanded 
to  include  criteria  considered  in  making 
this  assignment.  A  RICO  conviction 
(Racketeer  Influenced  and  Corrupt 
Organizations— 18  U.S.C.  1961-1968]  or 
a  Continuing  Criminal  Enterprise 
conviction  (21  U.S.C  848]  will 
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automatically  result  in  assignment  as 
sophisticated  criminal  activity.  Also 
included  is  an  elected  or  appointed 
public  official  at  a  local,  county,  state,  or 
federal  level  who  violated  the  trust  of 
that  position  as  shown  by  conviction  for 
a  felony  offense  related  to  that  position. 

Examples  of  sophisticated  criminal 
activity  which  may  require  further 
review  include  drug  offenses,  property 
offenses,  white  collar  offenses,  or  a 
criminal  history  of  involvement  in  such 
offenses.  To  be  classified  sophisticated 
criminal  activity  in  one  of  these  areas, 
three  conditions  must  be  met:  (1)  That 
the  offense  was  planned  and  organized 
and  geographically  operated  on  a 
municipal,  county,  state,  national,  or 
international  scale:  (2)  that  the  offender 
occupied  a  position  of  management  for 
the  criminal  organization  or  activity 
from  which  substantial  income  or 
resources  could  be  obtained;  and  (3)  that 
the  monetary  value  of  the  offense 
totaled  $500,000  or  more  for  drug 
offenses,  and  $250,000  or  more  for 
property  or  white  collar  offenses.  These 
provisions  identify  the  stringent  criteria 
required  for  this  assignment.  The  interim 
rule  raises  the  monetary  amount  irom 
$100,000  and  deletes  a  previous 
provision  that  an  individual  did  not 
need  to  be  part  of  the  leadership 
structure  to  qualify  as  sophisticated 
criminal  activity. 

Section  524.72(a)(4),  now  interim 
§  524.72(c),  is  titled  'Threats  to 
Government  Officials."  The  interim  rule 
adds  the  phrase  "in  writing"  to  show 
how  the  information  is  given.  Section 
524.72(a)(3]  becomes  interim  S  524.72(d). 
An  example  of  the  criteria  used  for 
making  this  assignment  is  national 
media  coverage  or  continued  news 
coverage  by  the  local  media. 

Section  524.72(a)(6)  becomes  final 
§  524.72(e).  The  interim  rule  now 
includes  those  persons  who  may  not  be 
confined  in  the  same  institution  with 
specified  disruptive  group  members. 

Section  524.72  (a)(7)  and  (a)(8)  are 
deleted  as  other  Bureau  policy  gives  the 
needed  supervision.  Section  524.72(f), 
"State  Prisoners."  is  new.  This 
assignment  includes  persons,  other  than 
witness  security  cases,  accepted  into  the 
Bureau  of  Prisons  for  service  of  their 
state  sentences.  This  assignment 
provides  the  Bureau  with  a  management 
tool  to  quickly  identify  state  prisoners. 
The  information  is  necessary  for  several 
reasons,  including,  where  appropriate, 
to  separate  state  prisoners.  Section 
524.72(a)(9),  now  interim  S  524.72(g),  is 
reworded.  The  interim  rule  identifies       - 
factors  that  the  Bureau  of  Prisons 
considers  (for  example,  geographic 
location)  in  making  this  assignment. 
This  assignment  may  be  given  to  a 


person  whose  previous  position  (for 
example,  in  the  criminal  justice  field) 
might  subject  that  person  to 
indiscriminate  retaliation  from  unknown 
persons.  Section  524.72(g)  also  includes 
those  persons,  other  than  witness 
security  cases,  whose  safety  might  be  in 
jeopardy  because  of  their  cooperation 
with  the  government.  Section 
524.72(a)(10)-(a)(12)  are  now  included 
within  interim  S  524.72(h).  The  interim 
rule  identifies  factors  that  should  be 
considered  in  making  this  assignment. 
Such  factors  include,  but  are  not  limited 
to.  testimony  or  information  provided  by 
or  about  an  individual,  demonstrated 
aggressive  behavior,  etc. 

Section  524.72  (b)  and  (c)  is  deleted. 
Later  sections  of  the  interim  rule  discuss 
this  aspect. 

4.  Section  524.73— The  phrase 
"tentative  classification"  is  deleted  from 
the  entire  interim  rule.  Under  the  revised 
procedure,  an  inmate  is  given  an 
"interim  classification"  (discussed  in 
§  524.75)  as  a  CIM  case.  This 
classification  ordinarily  does  not  exceed 
60  days.  After  60  days,  the  classification 
is  either  removed  or  considered  final. 

Section  524.73(a)  is  revised  by 
deleting  the  requirement  that  the  CIM 
classification  takes  effect  when 
notification  is  made  to  the  Central  or 
Regional  Office.  To  take  effect  the 
institution  where  the  iimiate  is  confined 
or  is  designated  for  confinement  is 
notified.  For  consistency  with  §  524.71, 
the  interim  rule  recognizes  that  a 
Community  Programs  Manager  may 
classify  an  inmate  as  a  CIM  case. 

Section  524.73(b)  is  reworded.  The 
word  "ordinarily"  is  deleted  from  the 
interim  rule  because  staff  are  not 
expected  to  place  the  names  of 
separatees  on  the  notification  form.  The 
interim  rule  adds  language  stating  that 
the  inmate  signs  for  and  receives  a  copy 
of  the  notification  form.  The  original  of 
the  form  is  placed  in  the  inmate  privacy 
file.  The  rule  also  gives  staff  procedures 
to  follow  when  the  inmate  refuses  to 
sign  the  notification  form. 

Existing  S  524.73(c)-(e)  is  deleted  from 
interim  9  524.73.  The  deleted  sections 
pertain  to  the  confirmation  procediu*. 
This  procedure  has  been  revised  in  the 
interim  rule  and  is  now  discussed  in 
interim  §§  524.74-75.  Existing  S  524.73(f), 
now  interim  S  524.73(c),  is  revised.  The 
interim  rule  requires  that  CIM 
information  either  b?  removed  from  the 
central  inmate  file  or,  where  part  of  a 
larger  document,  be  amended  (to  avoid 
the  unnecessary  cost  of  retyping  the 
larger  document)  to  show  removal  of  the 
CIM  assignment.  The  interim  rule 
identifies  that  information  which  may  be 
retained  (for  example,  the  notification 
form)  in  the  inmate  privacy  file. 


5.  Section  524.74—5  524.74.  "Final  CIM 
classification."  is  new.  This  section 
recognizes  that  certain  CIM  assignments 
do  not  require  further  review.  For 
example,  a  witness  security  case  (a 
voluntary  placement)  or  state  prisoner 
does  not  require  an  interim  CIM 
assignment  because  the  basis  for 
placement  is  dear.  If  substantive 
information  exists,  the  Central  or 
Regional  Office  may  directly  classify  an 
inmate  to  any  other  fmal  CIM 
assignment  which  that  respective  office 
is  authorized  to  make.  This  procedure 
benefits  both  the  Bureau  of  Prisons  and 
the  inmate.  The  Bureau  eliminates  an 
unnecessary  review.  The  inmate,  if 
desired,  is  able  to  use  the 
Administrative  Remedy  Procedure  more 
effectively  because  the  CIM  decision  is 

a  final  as  opposed  to  interim  decision. 

6.  Section  524.75— §  524.75,  "Interim 
CIM  classifications,"  is  new.  It  improves 
procedures  previously  given  in  final 

S  524.73(cHe).  As  revised,  the  interim 
rule  allows  staff  to  classify  an  inmate  to 
an  interim  CIM  assignment.  This  interim 
status  ordinarily  may  not  exceed  60 
days.  Section  524.75(a)(l)-{3)  identifies 
the  reviewing  authority  for  interim  CIM 
assignments.  Section  524.75(b)-(d) 
revises  existing  §  524.73(cHe).  The 
interim  rule  continues  to  require  that  the 
inmate  be  notified  of  the  interim  CIM 
assignment.  Staff  shall  advise  the 
inmate  that  objections  to  the  interim 
CIM  assigiunent  are  submitted  directly 
by  the  inmate  to  the  reviewing  authority 
(as  opposed  to  "confirming  authority"  in 
the  final  rule).  This  procedure  allows  the 
inmate  to  present  his  own  material  and 
rationale  for  objecting  to  the  CIM 
assignment.  Staff  responsibility  is  to 
forward  to  the  reviewing  authority 
information  regarding  the  interim  CIM 
assignment.  The  reviewing  authority  has 
60  days  from  the  date  the  inmate  was 
notified  of  the  interim  CIM  assignment 
to  make  a  final  decision  on  the  CIM 
assignment  The  reviewing  authority  is 
to  notify  the  institution's  CIM 
coordinator  of  the  final  decision. 

If  no  final  decision  is  reached  within 
60  days  the  inmate  may  consider  the 
CIM  classification  a  final  decision.  The 
inmate  who  disagrees  with  the 
classification  may  appeal  that  decision 
through  the  Administrative  Remedy 
Procedure.  While  an  appeal  of  an 
interim  CIM  classification  may  also  be 
made,  staff  are  to  encourage  the  iiunate 
to  submit  objections  to  an  interim 
assignment  to  the  reviewing  authority, 
rather  than  file  an  appeal  through  the 
Administrative  Remedy  Procedure. 

7.  Section  524.76— Final  S  524.74 
becomes  interim  S  524.76.  Section 
524.76(aHb)  is  reworded  but  its  basic 
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intent  is  unchanged.  Because  the  interim 
rule  is  revised  to  more  clearly  identify 
exceptions,  the  exception  language  in 
existing  §  524.74(b)  is  deleted.  Section 
524.76(b)(3)  substitutes  the  more 
expansive  word  "temporary"  for  "writ" 
release. 

Section  524.76(c)  identifies  the 
Regional  Director  or  designee  as  the 
clearance  authority  on  transfers, 
temporary  releases,  and  participation  in 
community  activities  for  inmates 
identified  as  CIM  cases.  Exceptions  to 
this  authorization  are  given  in 
§  524.76(d)-{i).  These  exceptions 
generally  correspond  to  final 
§  524.74(c)-(f).  Interim  §  524.76(d) 
identifies  the  Central  O^ice  as  the 
clearance  authority  (confirming 
authority  in  the  existing  rule)  for  witness 
security  cases.  Section  524.76(e) 
authorizes  the  Warden  to  transfer  a  CIM 
inmate  (other  than  witness  security)  to 
the  satellite  camp  of  the  Warden's 
institution.  Existing  §  524.74(e)  is  now 
contained  within  §  524.76  (f)  and  (h),  as 
these  sections  discusses  both  non- 
medical and  medical  escorted  trips.  The 
clearance  authority  for  each  CIM 
assignment  is  identified  within  these 
sections.  Section  524.76(g)  is  new  and 
authorizes  the  Warden  to  transfer  a  CIM 
inmate  to  a  local  hospital  for  emergency 
medical  care  not  available  at  the 
institution.  Final  §  524.74(f)  is  revised 
and  now  becomes  interim  S  524.76(i). 
The  interim  rule  still  requires  both 
Central  and  Regional  Office  approval 
for  community  activities  for 
sophisticated  criminal  activity,  broad 
publicity,  and  threats  to  government 
officials  but  deletes  the  previously 
included  disruptive  group  assignment. 

8.  Section  524.77— Final  §  5^4.75,  now 
interim  §  524.77,  is  expanded.  The  new 
rule  states  that  except  for  witness 
security  and  state  prisoner  cases,  staff 
are  to  consider  an  inmate's  CIM  status 
at  each  program  review  (ordinarily  held 
every  90-180  days).  The  existing  rule 
required  this  review  semi-annually.  The 
revised  rule  also  discusses  the 
procedures  for  removing  or  modifying  a 
CIM  assignment  as  the  result  of  this 
review.  Briefly,  these  include  notifying 
the  institution  CIM  coordinator  and 
appropriate  reviewing  authority.  Only 
the  reviewing  authority  may  determine 
if  the  CIM  assignment  should  be 
removed  or  modified.  The  interim  rule 
recognizes  that  an  inmate  classified  as  a 
witness  security  case  may  request 
removal  from  this  assignment  at  any 
time.  It  also  states  that  an  Inmate 
classified  as  a  state  prisoner  will  retain 
this  assignment  while  that  inmate  is 
solely  in  service  of  the  state  sentence. 


9.  Section  524.78— §  524.7a  "Appeals 
of  central  inmate  monitoring 
classification",  is  new.  This  section 
states  that  an  inmate  may  appeal  the 
CIM  assignment  at  any  time.  An  inmate 
objecting  to  an  interim  assignment, 
however,  is  encouraged  to  submit 
objections  directly  to  the  reviewing 
authority  because  this  person  will  make 
the  final  CIM  decision.  An  interim 
assignment  appealed  through  the 
Administrative  Remedy  Procedure  is  not 
likely  to  be  granted  prior  to  a  final 
decision  on  the  inmate's  interim  CIM 
status. 

Another  aspect  of  §  524.78  addresses 
the  status  of  federal  inmates  housed  in 
non-federal  facilities.  These  inmates  are 
advised  that  an  appeal  of  their  CIM 
assignment  is  to  be  forwarded  by 
private  correspondence  to  the 
appropriate  Regional  Office. 

10.  Section  524.79— §  524.76,  now 
interim  S  524.79,  is  revised.  The  revised 
rule  includes  the  inmate  who  is 
recommitted  on  the  basis  of  a  new 
conviction.  The  rule  states  that,  fqr  other 
than  witnesses  security  cases,  the 
required  review  is  ordinarily  conducted 
as  part  of  the  unit  classification  process. 
For  witness  security  cases,  the  review  is 
conducted  by  the  Inmate  Monitoring 
Branch,  Central  Office. 

Interim  S  524.79(a)  discusses  the 
removal  procedures  contained  in 
existing  §  524.76(b).  Interim  §  524.7g(b)  is 
new  and  discusses  procedures  to  follow 
(contact  reviewing  authority  for  final 
decision)  when  staff  determine  that  a 
modification  of  the  inmate's  CIM 
assignment  is  appropriate.  Interim 
§  524.79(c)  expands  the  notification 
requirements  contained  in  existing 
§  524.76(a).  The  interim  rule  requires 
that  an  inmate  be  notifed  when  removal 
from,  modification  of,  or  continuation  as 
a  CIM  case  is  indicated,  or  when  an 
interim  CIM  classification  is  initiated. 
The  inmate  is  also  notified,  where 
appropriate,  of  any  subsequent  decision 
by  the  reviewing  authority  to  either 
remove  or  modify  that  inmate's  CIM 
assigment.  The  first  sentence  of  existing 
§  524.76(b)  is  deleted  with  its  intent 
included  in  the  first  paragraph  of  interim 
I  524.79. 

List  of  Subjects  in  28  CFR  Part  524 

Prisoners. 

Conclusion 

Accordingly-,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96{q),  28  CFR 
Chapter  V  is  amended  as  set  forth 
below: 


In  Subchapter  B.  Part  524,  Subpart  F  is 
revised. 

Dated:  May  12, 1982. 
Norman  A.  Carlson, 

Director.  Bureau  of  Prisons. 

Subchapter  B,  Part  524,  Subpart  F  is 
revised,  to  read  as  follows: 

PART  524-^LASSIFICATiON  OF 
INMATES 


Subpart  F— Central  Inmate  Monitoring 
System 

Sec. 

524.70  Purpose  and  scope. 

524.72  Central  inmate  monitoring 
assignments. 

524.73  Procedures. 

524.74  Final  CIM  classirications. 

524.75  Interim  CIM  classifications. 

524.76  CIM  activities  clearance. 

524.77  Review  of  CIM  status. 

524.78  Appeals  of  central  inmate  monitoring 
classification. 

524.79  CIM  classification  of  parole/ 
mandatory  release  violators. 

Subpart  F— Central  Inmate  Monitoring 
System 

Authority:  5  U.S.C.  301: 18  U.S.C.  4001.  4042, 
4081.  4082,  5015.  5039:  21  U.S.C.  848;  28  U.S.C. 
509.  510:  Title  V,  P.L  91-452,  84  Stat.  933  (18 
U.S.C.  Chapter  223);  28  CFR  0.95-0.99. 

§  524.70    Purpose  and  scope. 

The  Bureau  of  Prisons  monitors  and 
controls  the  transfer,  temporary  release 
(e.g.,  on  writs),  and  community  activities 
of  certain  inmates  who  present  special 
needs  for  management.  Such  inmates, 
known  as  central  inmate  monitoring 
(CIM)  cases,  require  Central  Office  and/ 
or  Regional  Office  approval  for 
transfers,  temporary  releases,  or 
community  activities  recommended  by 
the  Warden.  This  monitoring  is  not  for 
the  purpose  of  precluding  iiunates 
classified  as  central  inmate  monitoring 
cases  from  transfers,  from  temporary 
releases,  or  from  participation  in 
community  activities,  when  the  inmate 
is  otherwise  eligible,  but  rather  is  to 
provide  protection  for  all  concerned  and 
to  contribute  to  the  safe  and  orderly 
running  of  Federal  institutions. 

§  524.71    ResponsibUlty. 

Authority  for  actions  relative  to  the 
Central  Inmate  Monitoring  Network  is 
delegated  to  the  Assistant  Director, 
Correctional  Programs  Division,  to 
Regional  Directors,  and  to  Wardens. 
Each  of  these  persons  shall  designate  a 
CIM  coordinator  (for  the  Central  Office, 
each  Regional  Office,  and  each 
institution,  respectively).  Community 
Programs  Managers  are  designated  CIM 
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coordinators  for  inmates  confined  at 
contract  facilities. 

§  524.72    Central  inmate  monHoring 
assignments. 

Central  inmate  monitoring  cases  are 
ciassfied  according  to  the  following 
assignments. 

(a)  Witness  Security  Cases:  Inmates 
who  are  identified  by  the  Department  of 
Justice  as  witness  security  cases.  This 
assignment  includes  persons  whose 
safety  is  in  jeopardy  because  of  their 
cooperation  with  the  government. 
Placement  in  this  assigiunent  may  be 
made  only  upon  authorization  of  the 
Office  of  Enforcement  Operations, 
Criminal  Division,  Department  of 
Justice. 

(b)  Sophisticated  Criminal  Activity: 
Inmates  who  have  been  involved  in 
sophisticated  criminal  activity.  A  RICO 
conviction  (Racketeer  Influenced  and 
Corrupt  Organizations — 18  U.S.C.  1961- 
1968)  or  a  Continuing  Criminal 
Enterprise  conviction  (21  U.S.C.  848)  will 
automatically  result  in  a  classification  to 
this  assignment.  An  elected  or  appointed 
public  official  at  a  local,  county,  state,  or 
federal  level  who  violated  the  trust  of 
that  position  as  evidenced  by  conviction 
for  a  felony  offense  will  automatically 
be  classified  "sophisticated  criminal 
activity."  Other  examples  of 
sophisticated  criminal  activity  include 
drug  offenses,  property  offenses,  white 
collar  offenses,  or  a  criminal  history  of 
involvement  in  such  offenses.  An  inmate 
may  be  classified  to  this  assignment 
when  all  the  following  minimum  criteria 
are  met: 

(1)  The  offense  was  planned  and 
organized  and  involved  criminal  activity 
that  geographically  operated  on  a 
municipal,  county,  state,  national,  or 
international  scale; 

(2)  The  offender  occupied  a  position  of 
organizer,  a  supervisory  position,  or  any 
other  position  of  managment  for  the 
criminal  organization  or  activity  from 
which  substantial  income  or  resources 
could  be  obtained;  and 

(3)  The  monetary  value  of  the  offense 
totaled  $500,000  or  more  for  drug 
offenses,  and  $250,000  or  more  for 
property  offenses  or  white  collar 
offenses. 

(c)  Threats  to  Government  Officials: 
Inmates  who  have  made  threats  to 
government  officials  or  have  been 
identified  in  writing  by  the  U.S.  Secret 
Service  as  requiring  special  surveillance. 

(d)  Bmad  Publicity:  Iiunates  who  have 
received  widespread  publicity  (for 
example,  national  media  coverage  or 
continued  news  coverage  by  the  local 
media)  as  the  result  of  their  criminal 
activity. 


(e)  Disruptive  Groups:  Inmates  who 
belong  to  or  are  closely  associated  with 
disruptive  groups  (e.g.,  prison  gangs), 
which  have  a  history  of  disrupting 
institution  operations  and  security  in 
either  state  or  federal  penal  facilities. 
This  assignment  also  includes  those 
persons  who  may  not  be  conHned  in  the 
same  institution  with  speciHed 
disruptive  group  members. 
•    (f)  State  Prisoners:  Inmates,  other 
than  witness  security  cases,  who  have 
been  accepted  into  the  Bureau  of  Prisons 
for  service  of  their  state  sentences.  This 
assignment  includes  cooperating  state 
witnesses,  contractual  boarders,  and 
court-ordered  federal  placements  of 
state  prisoners. 

(g)  Special  Supervision:  Inmates  who 
require  monitoring  for  their  protection 
from  unknown  inmates  who  are 
identified  only  by  geographic  location, 
i.e..  institution,  region,  or  correctional 
system.  This  assignment  may  include 
persons  (for  example,  former  criminal 
justice  personnel)  who  may  be  subject 
to  indiscriminate  retaliation  from 
individuals  who  cannot  be  identified. 
This  assignment  may  also  include  those 
persons,  other  than  witness  security 
cases,  whose  safety  is  in  jeopardy 
because  of  their  cooperation  with  the 
government.  Placement  in  this 
assignment  because  the  inmate 
cooperated  with  the  government  may  be 
made  only  upon  authorization  of  the 
Assistant  Director.  Correctional 
Programs  Division. 

(h)  Separation:  Inmates  who  may  not 
be  confined  in  the  same  facility  with 
other  specified  individuals  regardless  of 
their  location.  This  includes  federal 
inmates  boarded  in  state  facilities  for 
separation  and  protection  purposes,  and 
those  who  may  come  into  federal 
custody  in  the  future.  Factors  to 
consider  in  classifying  an  individual  to 
this  assignment  include,  but  are  not 
limited  to.  testimony  provided  by  or 
about  an  individual  (in  open  court,  to  a 
grand  jury.  etc.).  and  whether  the  inmate 
has  exhibited  aggressive  behavior 
towards  other  specific  individuals  either 
in  the  community  or  within  the 
institution.  This  assignment  also 
includes  those  inmates  who  have 
provided  authorities  with  information 
concerning  the  unauthorized  or  illegal 
activities  of  others  and  those  inmates 
who  may  be  affected  by  any  other  event 
or  circumstance  which  could  result  in  a 
physical  confrontation  between  at  least 
two  persons  or  which  could  jeopardize 
the  orderly  operation  of  the  institution. 

§524.73    Procedure*. 

Staff  shall  use  the  following 
procedures  in  making  central  inmate 
monitoring  classifications: 


(a)  An  inmate  may  be  classified  at 
any  time  as  a  central  inmate  monitoring 
case  by  a  Community  Programs 
Manager  or  by  appropriate  staff  at  the 
Central  Office,  Regional  Office,  or 
institution.  This  classification  takes 
e^ect  when  proper  notifications  are 
made  to  authorities  at  the  institution 
where  the  inmate  is  confined  or  is 
designated  for  confinement. 

(b)  The  institution's  CIM  coordinator 
shall  ensure  that  the  affected  inmate  is 
notified  in  writing  as  prompUy  as 
possible  of  the  classification  and  the 
basis  for  it.  The  notice  of  the  basis  may 
be  limited  in  the  interest  of  security  or 
safety.  For  example,  in  separation  cases 
under  §  524.72,  notice  will  not  include 
the  names  of  those  irom  the  inmate  must 
be  separated.  On  the  other  hand,  in 
sophisticated  criminal  activity  cases 
under  §  524.72.  adequate  notice  shall 
include  specific  reference  to  the 
sophisticated  criminal  activity,  that  is, 
the  crime  or  crimes  for  which  the  inmate 
was  convinced,  or  explicit  and  reUable 
information  of  other  sophisticated 
criminal  activity.  The  inmate  shall  sign 
for  and  receive  a  copy  of  the  notification 
form,  with  the  original  form  placed  in 
the  inmate  privacy  folder.  If  the  inmate 
refuses  to  sign  the  notification  form, 
staff  witnessing  the  refusal  shall 
indicate  this  fact  on  the  notification 
form  and  then  sign  the  form. 

(c)  When  an  inmate's  name  is  ordered 
removed  for  any  reason  from  the  Central 
Inmate  Monitoring  System  (for  example, 
because  the  reviewing  authority  either 
disapproves  the  interim  CIM 
classification  or  approves  removal  of  a 
final  CIM  classification  based  on  new 
information),  the  CIM  coordinator  shall 
ensure  that  the  relevant  portions  of  the 
inmate  central  file  are  either  removed 
or.  when  part  of  a  larger  document  are 
amended  to  clearly  reflect  removal  of 
the  CIM  assignment.  The  form  providing 
for  notification  of  the  central  inmate 
monitoring  classification,  the  summary 
sheet,  supportive  documentation,  and 
the  written  basis  for  removal  are  to  be 
retained  in  the  inmate  privacy  file. 

Staff  shall  notify  the  inmate  in  writing  of 
the  removal  of  a  specific  CIM 
classification.  The  inmate  shall  sign  for 
and  receive  a  copy  of  this  notification 
form,  with  the  original  placed  in  the 
inmate  privacy  folder.  If  the  inmate 
refuses  to  sign  the  notification  fotm, 
staff  witnessing  the  refusal  shall 
indicate  this  refusal  on  the  notification 
form  and  then  sign  the  form. 

9524.74    Final  CIM  dassificationa. 

A  final  CIM  classification  may  be 
made  where  the  basis  for  the 
classification  is  well  established  at  the 
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time  of  the  initial  review.  The  inmate  is 
to  be  notified  of  the  CIM  classification 
and  of  the  right  to  appeal  the 
classification  through  the 
Administrative  Remedy  Procedure. 

(a)  Witness  security  cases  are 
designated  by  the  Central  Office.  An 
inmate's  participation  in  this  program  is 
voluntary.  A  pre-commitment  interview 
and  an  admission  and  orientation 
interview  are  to  be  conducted  with  the 
witness  security  inmate  to  ensure  that 
the  inmate  understands  the  conditions 
of  confinement  within  the  Bureau  of 
Prisons.  Central  Office  classiflcation  of 
an  individual  as  a  witness  security  case 
does  not  require  additional  review. 
Classification  of  an  inmate  as  a  witness 
security  case  overrides  any  other  CIM 
assignment. 

(b)  State  prisoners  accepted  into  the 
Bureau  of  Prisons  from  state  or 
territorial  jurisdictions  are  designated 
by  appropriate  staff  in  the  Central 
Office  or  Regional  Office.  All  state 
prisoners  are  automatically  included  in 
the  Central  Inmate  Monitoring  System  to 
facilitate  designations,  transfers,  court 
appearances,  and  other  movements. 
Central  Office  or  Regional  Office 
classiHcation  of  an  individual  as  a  state 
prisoner  does  not  require  additional 
review. 

(c)  Designated  staff  in  the  Central 
OfHce  or  Regional  Office  may  assign  an 
inmate  to  any  other  CIM  classification 
which  they  are  authorized  to  make, 
without  an  interim  classification,  based 
upon  substantive  information  at  staff 
disposal.  Staff  in  the  Central  Office  or 
Regional  Office  shall  notify  the 
appropriate  institutional  CIM 
coordinator  of  the  final  classification. 

§524.75    irrtoflm  CHI  ciassmcations. 

(a)  An  interim  classification, 
ordinarily  not  to  exceed  60  days,  may  be 
made  at  any  level  to  achieve  the 
immediate  effect  of  requiring  prior 
clearance  for  an  inmate's  transfer, 
temporary  release,  or  participation  in 
community  activities.  An  interim 
classification  is  appropriate  when 
additional  review  is  required  to 
determine  whether  a  sound  basis  exists 
for  the  classification.  Reviewing 
authorities  for  interim  CIM 
classifications  are: 

(IJ  IDesignated  staff  in  the  Central 
Office  Inmate  Monitoring  Branch  who 
reviews  interim  CIM  classification 
decisions  for  all  future  separation 
assignments  and  for  any  combination  of 
assignments  involving  a  witness 
security  case; 

(2)  The  Warden  who  reviews  interim 
CIM  classification  decisions  for  all 
separation  assignments  other  than 
future  separation;  and 


(3]  Designated  staff  in  the  Regional 
Office  who  reviews  interim  CIM 
classification  decisions  for  all  other 
central  inmate  monitoring  assignments 
and  for  any  combination  of  assignments, 
except  for  those  involving  a  witness 
security  case. 

(b)  The  inmate  is  to  be  notified  of  the 
interim  CIM  classification.  The  inmate  is 
to  be  advised  that  any  objections  to  the 
interim  CIM  classification  may  be 
submitted  by  the  inmate  directly  to  the 
reviewing  authority.  If  the  inmate  is  not 
notified  of  a  change  in  the  interim  CIM 
classification  within  60  days  from  the 
date  of  initial  notification,  the  inmate 
may  consider  the  CIM  classification  a 
final  decision.  After  a  final  decision  is 
reached  on  an  inmate's  CIM  status,  the 
Administrative  Remedy  Procedure  may 
be  used  more  effectively  since  a 
completed  action  (final  CIM  decision) 
exists. 

(c)  The  Warden  shall  forward  to  the 
reviewing  authority  complete 
information  regarding  the  inmate's 
interim  CIM  classification. 

(d)  The  reviewing  authority  shall 
make  a  final  decision  on  the 
appropriateness  of  the  CIM 
classification,  ordinarily  within  60  days 
of  the  date  the  inmate  was  initially 
notified  of  the  interim  classification.  The 
reviewing  authority  shall  notify  the 
institution's  CIM  coordinator  in  writing 
of  the  final  dedsion. 


§524.76    CIMact»vWa6( 

(a)  An  inmate  classified  as  a  central 
inmate  monitoring  case  may  not  be 
transferred  (except  for  medical 
emergencies),  may  not  be  given  a 
temporary  release,  and  may  not 
participate  in  commimity  activities 
without  prior  approval  from  the 
appropriate  authority. 

(b)  Clearance  by  the  Central  Office  or 
Regional  Office  (depending  upon  CIM 
classification)  is  required  prior  to  the 
inmate's  i^rticipation  in  the  following 
activities: 

(1)  Transfer  to  another  Federal 
facility; 

(2)  Transfer  to  non-Pederal  facilities 
or  contract  community  treatment  centers 
(for  continued  service  of  federal 
sentence); 

(3)  Temporary  release  (e.g.,  on  writs) 
to  federal,  state,  and/or  local 
jurisdictions; 

(4)  Furloughs; 

(5)  Escorted  trips  outside  commuting 
distance  of  the  institution;  and 

(6)  Work  or  Study  Release, 

(c)  Except  as  provided  in  the  following 
paragraphs  of  this  section,  the  Regional 
Director  or  designee  shall  be  the 
clearance  authority  on  all  transfers, 
temporary  releases,  and  participation  in 


community  activities  for  inmates 
assigned  central  inmate  monitoring 
status. 

(d)  The  Centi-al  Office  Inmate 
Monitoring  Branch  shall  be  the 
clearance  authority  on  all  transfers, 
temporary  releases,  and  participation  in 
community  activities  for  witness 
security  cases. 

(e)  The  Warden  may  approve  the 
transfer  of  a  CIM  inmate  (other  than  a 
witness  security  case)  to  the  satellite 
camp  of  the  Warden's  institution. 

(f)  The  Warden  may  approve  non- 
medical escorted  trips  within  the  local 
community  for  separation  cases. 
Witness  security  cases  are  to  be  cleared 
through  the  Central  Office.  All  other 
CIM  assignments  are  to  be  cleared 
through  the  appropriate  Regional  Office. 

(g)  The  Warden  may  approve  the 
transfer  of  a  CIM  inmate  to  a  local 
hospital  for  emergency  medical  care  not 
available  at  the  institution. 

(h)  The  Warden  may  approve  local 
escorted  medical  trips  for  all  CIM. 
assignments  except  witness  security 
cases.  The  Warden  may  approve  only 
emergency  local  escorted  medical  trips 
for  witness  security  cases. 

(i)  Except  as  provided  in  paragraphs 
(e)--(h)  of  this  section,  the  Central  Office 
Inmate  Monitoring  Branch  will  clear  ail 
community  activities  for  inmates  in  the 
following  assignments:  witness  secarity. 
sophisticated  criminal  activity,  broad 
publicity,  and  threats  to  government 
officials.  Except  for  witness  security 
cases,  final  clearance  from  the  Central 
Office  shall  be  requested  only  if  the 
activity  is  first  reviewed  and 
recommended  by  the  Regional  Director 
or  designee.  Requests  for  community 
activities  for  witness  security  cases  are 
to  be  submitted  directly  by  the 
institution  to  the  Central  Office  Inmate 
Monitoring  Branch. 

§524.77    Revtmv  of  CIM  status. 

(a)  Except  for  witness  security  and 
state  prisoner  assignments,  the  Warden 
shall  ensure  that  the  status  of  an 
inmate's  CIM  assignment  is  considered 
at  each  program  review  in  respect  to 
any  new  information,  or  change  in 
behavior  or  status  which  might  affect 
the  inmate's  central  inmate  monitoring 
classification.  When  staff  beHeves  that 
removal  or  modification  of  a  CIM 
classification  is  appropriate,  the  ■ 
institution's  CIM  coordinator  and  the 
appropriate  reviewing  authority  are  to 
be  notified.  Only  the  reviewing  authority 
shall  determine  if  removal  or 
modification  of  the  CIM  classification  is 
appropriate.  The  institution's  CIM 
coordinator  shall  ensure  that  the  inmate 
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is  notified  of  any  decision  made  by  the 
reviewing  authority. 

(b)  Participation  of  an  inmate  in  the 
witness  security  program  is  voluntary. 
An  inmate  classiHed  as  a  witness 
security  case  may  request  removal  from 
this  assignment  at  any  time. 

Staff  shall  forward  to  the  Central 
Onice  Inmate  Monitoring  Branch  a 
request  by  a  witness  security  inmate  for . 
removal  from  the  witness  security 
program.  An  inmate  may  not  be 
removed  from  the  CIM  assignment  as  a 
witness  security  case  without  the 
acknowledgement  of  the  Department  of 
Justice,  Office  of  Enforcement 
Operations. 

(c)  A  state  prisoner  accepted  into  the 
Bureau  of  Prisons  from  a  state  or 
territorial  jurisdiction  shall  keep  the 
CIM  assignment  "state  prisoner"  while 
solely  in  service  of  the  state  sentence. 

§  S24.7t    Appeals  of  central  inmate 
monitoring  ctesaiflcation. 

An  inmate  may  at  any  time  appeal 
(through  the  Administrative  Remedy 
Procedure)  the  inmate's  classincation  as 
a  central  monitoring  case.  While  this 
means  that  an  inmate  may  appeal  an 
interim  classification  through  the 
Administrative  Remedy  Procedure,  staff 
shall  advise  the  inmate  that  any 
objections  to  an  interim  CIM 
classification  are  more  appropriately 
submitted  to  the  reviewing  authority 
because  it  is  the  reviewing  authority 
who  makes  the  final  decision  on  an 
inmate's  CIM  assignment  After  a  final 
decision  is  reached  on  an  inmate's  CIM 
status,  the  Administrative  Remedy 
Procedure  may  be  used  more  effectively 
since  a  completed  action  (final  CIM 
decision)  exists. 

Federal  inmates  housed  in  non-federal 
facilities  do  not  have  access  to  the 
Administrative  Remedy  Procedure. 
Inmates  in  this  status  who  wish  to 
appeal  their  CIM  status  may  forward 
their  complaints  by  private 
correspondence  to  the  appropriate 
Regional  Office. 

§524.79    Cmclaaaifleationofparote/ 
mandatory  ralasta  violators. 

An  inmate  who  is  recommitted  to 
federal  custody  because  of  a  parole/ 
mandatory  release  violation,  or  a  new 
convictioa  and  who,  at  the  time  of 
release  was  classified  as  a  CIM  case 
shall  retain  this  classification  pending  a 
review  of  the  CIM  status  by  appropriate 
staff.  Except  for  witness  security  cases, 
this  review  ordinarily  is  completed  as  a 
part  of  the  unit  classification  process. 
Review  for  witness  security  cases  is 
completed  by  the  Inmate  Monitoring 
Branch  at  the  time  that  an  institution  is 
designated  for  recommitment. 


(a)  When  staff  determines  that  the 
inmate's  removal  as  a  CIM  case  is 
appropriate,  staff  shall  forward  its 
recommendation,  and  the  justification 
for  this  recommendation  to  the 
appropriate  reviewing  authority  for  a 
final  decision  on  removal  of  the  CIM 
classification.  The  inmate  retains  the 
CIM  classification  pending  a  decision  by 
the  reviewing  authority. 

(b)  When  staff  determines  that  a 
modification  (addition  or  deletion  of  one 
or  more  CIM  assignments)  of  the  CIM 
classification  is  appropriate,  staff  shall 
forward  its  recommendation,  and  the 
justification  for  this  recommendation  to 
the  appropriate  reviewing  authority  for  a 
final  decision  on  modification  of  the 
CIM  classification.  The  inmate  retains 
the  existing  CIM  classification  pending  a 
decision  by  the  reviewing  authority. 

(c)  When  removal  from,  modification 
of,  or  continuation  as  a  CIM  case  is 
indicated,  or  when  an  interim 
classification  is  effected,  the 
institution's  CIM  coordinator  shall 
ensure  that  the  iiunate  is  provided 
notification  of  the  initial  action.  The " 
institution  CIM  coordinator  shall  also 
ensure  that  an  inmate  is  provicled 
notification  of  any  subsequent  decision 
by  the  reviewing  authority  to  either 
modify  or  remove  the  inmate's  CIM 
assignment. 

|FR  Doc.  82-11724  Filed  5-19-82:  ft46  am) 
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28  CFR  Part  540 

Control,  Custody,  Care,  Treatment, 
and  InstnictkMi  of  Inmates 

AGENCY:  Bureau  of  Prisons,  Justice. 
action:  Final  rule. 

SUMMARV:  This  document  amends  a 
final  rule  relating  to  the  Bureau  of 
Prisons  poUcy  on  Correspondence.  The 
amendment  substitutes  the  phrase 
"Threats,  extortion,  obscenity,  or 
gratuitious  profanity"  for  "Clear 
harassment  of  a  member  of  the  public, 
including  invasion  of  privacy."  Ttfe 
revised  rule  is  intended  to  more 
narrowly  define  this  particular  basis  for 
rejecting  general  correspondence. 
DATE:  Effective  date:  June  1. 1982. 
ADDRESS:  OFFKC  OF  GENERAL  COUNSEL, 
BUREAY  OF  PRISONS,  ROOM  760,  320  1ST 
STREET,  NW,,  WASHINGTON,  O.C.  20S34. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Pearlman,  Office  of  General 
Counsel.  Bureau  of  Prisons,  phone  202/ 
724/3062. 

SUPPLEMENTARY  INFORMATION:  In  this 
document  the  Biueau  of  I^sons  is 
amending  its  final  rule  relating  to 
"Correspondence."  The  present 


amendment  places  no  increased  burden 
on  either  the  inmate  or  the  public  and  is 
intended  to  clarify  the  scope  of  the 
Bureau's  present  rule.  For  these  reasons, 
the  provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C  553)  requiring 
notice  of  proposed  rulemaking, 
opportunity  for  public  participation,  and 
delay  in  effective  date  are  inapplicable. 

Members  of  the  public  may  submit 
comments  concerning  this  amendment 
by  writing  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  response  in  the  Federal 
Register. 

The  Bureau  of  Prisons  has  determined 
that  this  amendment  does  not  constitute 
a  major  rule  for  the  purpose  of  EO 12291. 
The  Bureau  of  Prisons  has  determined 
that  EO  12291  does  not  apply  to  this  set 
of  rulemaking  since  the  rule  involves 
agency  management  After  review  of  the 
law  and  regulations,  the  Director. 
Bureau  of  Prisons  has  certified  that  this 
rule,  for  the  purpose  of  the  Regulatory 
Flexibility  Act  (Pub.  L  96-354)  does  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Summary  of  CSiange 

Section  54ai3 — For  clarity, 
i  540.13(e)(4)  is  amended  by  substituting 
the  phrase  "TTu^ats,  extortion, 
obscenity,  or  gratuitous  profanity"  for 
"Clear  harassment  of  a  member  of  the 
public  including  invasion  of  privacy." 
This  language  more  narrowly  defines 
the  conditions  that  must  be  present  to 
reject  general  correspondence  under  this 
particular  subsection.  The  amendment 
adopts  language  suggested  by  a  recent 
judgment  in  the  case  of  Samuels,  et  oL  v. 
Smith,  et  al.  (United  States  District 
Court  Southern  District  of  Indiana.  TH 
79-124-C). 

List  of  Subjects  in  28  CFR  Part  5M 

Prisoners. 

CoDchisaoo 

Accordingly  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director  of  the  Bureau 
of  Prisons  in  28  CFR  0.96(q),  28  CFR, 
Chapter  V,  is  amended  by  revising  Part 
54a  Subpart  B. 

Dated:  May  12. 1962. 
Nonnaa  A.  Cariaou, 

Director,  Bureau  of  Prisons. 

PART  540-CONTACT  WITH  PERSONS 
IN  THE  COMMUNITY 

The  authority  citation  for  Part  540 
reads  as  follows: 
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Authority:  5  U.S.C  301;  18  U.S.C.  4001.  4042, 
4081.  4082.  5015.  5039:  28  U.S.C.  509.  510;  28 
CFR  0.95-0.99. 

In  Subchapter  C,  Part  540,  Subpart  B  is 
amended  by  revising  S  540.13(e](4]  to 
read  as  follows: 

§  540.13    General  correspondence. 

***** 

(e)  *  *  * 

(4)  Threats,  extortion,  obscenity,  or 
gratuitous  profanity; 

***** 
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28  CFR  Part  544 

Control,  Custody,  Care,  Treatment  and 
Instruction  of  Inmates 

agency:  Bureau  of  Prisons,  Justice. 
ACTION:  Final  rule. 

summary:  This  document  contains  the 
Bureau  of  Prisons  final  rule  on  its  Adult 
Basic  Education  (ABE)  Program.  The 
final  rule  requires  that  an  inmate  in  a 
federal  institution  who  caimot  read, 
write,  or  do  mathematics  at  the  6.0 
academic  grade  level  attend  an  adult 
basic  education  program  for  a  minimum 
of  90  calendar  days.  This  rule  recognizes 
the  importance  for  each  individual  to 
function  at  a  minimum  academic  grade 
level  of  6.0.  The  sixth  grade  level  is 
considered  a  basic  standard  for 
measuring  functional  literacy  in  our 
society.  Persons  functioning  below  that 
level  often  encounter  serious  di^iculties 
in  obtaining  employment  and  in  carrying 
out  their  day-to-day  responsibilities. 
Upon  its  effective  date,  this  rule  on 
Adult  Basic  Education  (ABE)  Program 
replaces  the  Bureau  of  Prisons  existing 
rule  on  Optional  Programming  (Part  544, 
Subpart  H). 

EFFECTIVE  DATE:  June  21, 1982. 
ADDRESS:  Office  of  General  Counsel, 
Bureau  of  Prisons,  Room  760,  320  Ist 
Street,  NW.,  Washington,  D.C.  20534. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Pearlman,  Office  of  General 
Counsel,  Bureau  of  Prisons,  phone  202/ 
724/3062. 

SUPPLEMENTARY  INFORMATION:  In  this 
document  the  Bureau  of  Prisons  is 
publishing  its  final  rule  on  Adult  Basic 
Education  (ABE)  Program.  This  subject 
was  published  in  the  Federal  Register  as 
a  proposed  rule  January  26, 1982  (at  47 
FR  3752  et  seq.).  This  rule  on  Adult  Basic 
Education  (ABE)  Program  replaces  the 
Bureau  of  Prisons  existing  rule  on 
Optional  Programming  (Part  544, 
Subpart  H). 

Interested  persons  were  invited  to 
submit  comments  on  the  proposed  rule. 


Members  of  the  public  may  submit 
further  comments  concerning  this  rule 
by  writing  the  previously  cited  address. 
These  comments  will  be  considered  but 
will  receive  no  further  response  in  the 
Federal  Register. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  major  rule  for  the 
purpose  of  EO  12291.  The  Bureau  of 
Prisons  has  determined  that  EO  12291 
does  not  apply  to  this  set  of  rulemaking 
since  the  rule  involves  agency 
management.  After  review  of  the  law 
and  regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L  96-354),  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Summary  of  Changes 

1.  Sections  544.70-544.70  has  been 
reworded.  The  final  policy  clarifies 
language  in  the  proposed  rule  stating 
that  an  inmate  confined  in  a  federal 
institution  who  caimot  read,  write,  or  do 
mathematics  at  the  6.0  grade  level  is 
required  to  attend  an  adult  basic 
education  (ABE)  program  for  a  minimum 
of  90  calendar  days.  The  final  rule 
substitutes  the  word  "shall"  for  "may," 
as  the  Warden  must  now  establish 
incentives  to  encourage  an  inmate  to 
complete  the  ABE  program. 

2.  Section  544.71— Proposed  §  544.75, 
"Exceptions,"  becomes  final  S  544.71, 
"Applicability."  The  first  paragraph  of 
proposed  S  544.75  is  reworded  and 
becomes  final  S  544.71(a).  Exceptions 
identified  in  proposed  5  544.75(a),  (b),  (c) 
and  (e)  are  now  contained  in  final 

9  544.71  (a)(1).  (a)(3),  (a)(4),  and  (a)(5). 
The  example  given  in  proposed 
§  544.75(e)  is  removed  from  the  final  rule 
since  a  physical  or  mental  handicap 
does  not  always  mean  that  an  inmate 
cannot  participate  in  the  ABE  program. 
Section  544.71(a)(2)  is  new  and  states 
that  an  inmate  committed  for  purpose  of 
study  and  observation  under  18  U.S.C. 
4205(c)  is  not  required  to  participate  in 
the  ABE  program.  The  second  paragraph 
of  pro()osed  §  544.75(e)  is  reworded  and 
becomes  final  S  544.71(b).  Proposed 
S  544.75(d),  now  final  fi  544.71(c),  is 
reworded  to  clearly  state  that  ABE 
involvement  is  appropriate  for  the 
inmate  who  functions  below  the  6.0 
academic  grade  level  and  for  whom 
treatment  is  mandated  by  statute  (for 
example.  Youth  Corrections  Act). 

A  commenter  to  proposed  §  544.75(c) 
believes  a  required  academic  grade 
level  of  6.0  is  insufficient  and  suggests 
raising  it  to  8.0.  The  commenter  states 
that  the  lower  grade  level  keeps  a 
person  working  with  his  hands,  instead 
of  learning  what  he  can  do  with  his 
mind,  and  that  the  minimum  8.0 


academic  grade  level  better  prepares  the 
inmate  for  the  "High  School  Equivalency 
Test".  The  6.0  academic  grade  level  was 
chosen  because  it  clearly  separates  the 
Adult  Basic  Education  (ABE)  program 
fi-om  the  General  Education 
Development  (GED — high  school 
equivalency  degree)  program.  The 
Bureau  of  Prisons  encourages,  and 
provides  opportunity  for  an  inmate  to 
continue  academic  involvement  beyond 
the  ABE  level. 

3.  Section  544.72— Proposed  §  544.71 
becomes  final  §  544.72.  Section 
544.72(a)-(b)  is  reworded  but  the  basic 
intent  is  unchanged.  Section  544.72(c) 
substitutes  the  phrase  "90  calendar 
days"  for  "90  consecutive  days  in  class" 
and  the  phrase  "without  disciplinary 
action  occurring"  for  "without  negative 
consequences."  The  term  "without 
negative  consequences"  is  deleted 
because  some  constraints  (for  example, 
pay)  apply  when  the  inmate  does  not 
achieve  the  6.0  academic  grade  level. 

A  commenter  suggested  that  the 
Bureau  of  Prisons  award  an  inmate 
"good  time"  for  academic  achievement. 
However,  statutory  limitations  (18 
U.S.C.  4162)  do  not  allow  the  Bureau  to 
give  good  time  for  academic  e^orts. 
Each  Warden  will  establish  other  types 
of  incentives  to  encourage  an  inmate  to 
complete  the  ABE  program. 

4.  Section  544.73— Proposed  S  544.72. 
now  final  S  544.73,  is  expanded.  The 
final  rule  allows  an  inmate  to  work  at 
the  fourth  grade  of  compensation  in  a 
UNICOR  or  Inmate  Performance  Pay 
(IPP)  position,  contingent  on  the 
inmate's  enrollment,  and  satisfactory 
participation,  in  the  ABE  program,  llie 
inmate  who  fails  to  show  adequate 
progress  in  the  ABE  program  may  be 
removed  from  the  UNICOR  or  IPP  work 
assignment.  Internal  staff  instructions 
suggest  that  an  inmate  in  a  UNICOR 
assignment  has  six  months  to  achieve 
the  6.0  academic  grade  level.  The  six- 
month  requirement  is  waived  for  an 
inmate  who  has  a  documented 
disability.  The  inmate  with  a 
documented  disability  may  remain  in 
the  UNICOR  or  IPP  work  assignment 
and  is  eligible  for  a  work  position  above 
the  fourth  grade  of  compensation. 

5.  Section  544.74  and  §  544.75— 
Proposed  §  §  544.73-74  become  final 
§§544.74-75. 

Lipt  of  Subjects  in  28  CFR  Part  544 

Prisoners,  Education,  Libraries, 
Recreation. 

Conclusion 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C  552(a)  and 
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delegated  to  the  Director,  Bureau  of 
Prisons  in  28  CFR  0.96(q].  28  CFR 
Chapter  V  is  amended  as  set  forth 
below: 

In  Subchapter  C,  Part  544,  Subpart  H 
is  revised. 

Dated:  May  11. 1982. 
Norman  A.  Carlson, 
Director.  Bureau  of  Prisons. 

In  Part  544,  revise  Subpart  H  to  read 
as  follows: 

PART  544— EDUCATION 

Subpart  H— Adult  Basic  Education  (ABE) 
Program 

544.70  Purpose  and  scope. 

544.71  Applicability. 

544.72  Procedures. 

544.73  Federal  Prison  Industries  (UNICOR) 
and  Inmate  Performance  Pay  (IPP) 
assignments. 

544.74  Incentives. 

544.75  Discriplinary  action. 

Subpart  H— Adult  Basic  Education 
(ABE)  Program 

Authority:  5  U.S.C.  301;  18  U.S.C.  4001,  4042. 
4081.  4082.  5006-5024,  5039;  28  U.S.C.  509.  510; 
28  CFR  0.95-0.99. 

§  S44.70    Purpose  and  scope. 

The  Bureau  of  Prisons  requires  that  an 
inmate  confmed  in  a  federal  institution 
who  cannot  read,  write,  or  do 
mathematics  at  the  6.0  academic  grade 
level  be  required  to  attend  an  adult 
basic  education  program  (ABE)  for  a 
minimum  of  90  calendar  days.  The 
Warden  shall  establish  incentives  to 
encourage  an  inmate  to  complete  the 
ABE  program. 

§544.71    Applicability. 

(a)  The  provisions  of  this  subpart  on 
the  adult  basic  education  program  apply 
to  all  inmates  in  federal  institutions 
except. 


(1)  Pre-trial  inmates; 

(2)  Inmates  conunitted  for  purpose  of 
study  and  observation  under  the 
provisions  of  18  U.S.C.  4205(c); 

(3)  Sentenced  aliens  with  a 
deportation  detainer; 

(4)  Inmates  ab^ady  in  UNICOR  or 
Inmate  Performance  Pay  (IPP) 
assignments  in  pay  grades  1,  2,  and  3  at 
the  time  of  implementation  of  this  rule 
who  do  not  presently  function  at  the  6.0 
academic  grade  level; 

(5)  Other  inmates  who,  for  good  cause, 
the  Warden  may  determine  are  exempt 
from  the  provisions  of  this  rule. 

(b)  Staff  shall  document  in  the 
inmate's  education  Hie  the  specific 
reasons  for  not  requiring  the  inmate  to 
participate  in  the  ABE  program. 

(c)  Inmates  who  function  below  the 
6.0  academic  grade  level  and  for  whom 
treatment  is  mandated  by  statute  (for 
example,  Youth  Corrections  Act)  shall 
be  required  to  participate  in  the  adult 
basic  education  program,  as  educational 
involvement  is  considered  within  the 
general  scot)e  of  treatment. 

§544.72    Procedures. 

(a)  The  Warden  at  each  federal 
institution  shall  ensure  that  an  inmate 
who  is  functioning  below  a  6.0  academic 
grade  level  in  reading,  writing,  and 
mathematics  is  enrolled  in  the  ABE 
program. 

(b)  The  Warden  or  designee  shall 
assign  to  an  education  staff  member  the 
responsibility  to  coordinate  the 
institution's  ABE  program.  The  ABE 
coordinator  shall  meet  initially  with  the 
inmate  for  the  purpose  of  enrolling  the 
inmate  in  the  ABE  program. 
Subsequently,  the  ABE  coordinator  shall 
interview  each  inmate  involved  in  the 
ABE  program  at  least  once  every  30 
days  to  review  and  record  the  iiunate's 
progress  in  this  program.  The  ABE 
coordinator  shall  place  documentation 


of  this  interview  in  the  inmate's 
education  file. 

(c)  At  the  end  of  90  calendar  days, 
excluding  sick  time,  furloughs,  or  other 
authorized  absences  from  scheduled 
classes,  the  inmate's  unit  team  shall 
meet  with  the  iimiate  in  respect  to  the 
inmate's  continued  involvement  in  the 
ABE  program  towards  attainment  of  the 
6.0  academic  grade  level.  At  this  time, 
the  iimiate  may  elect  not  to  continue  in 
the  ABE  program,  without  disciplinary 
action  occurring. 

§544.73    Federal  Prison  mdustrfes 
(tJNICOR)  and  Inmate  Performance  Pay 
(IPP)  Assignments. 

Inmates  who  wish  to  secure  a 
UNICOR  or  IPP  woric  assignment  above 
the  fourth  grade  of  compensation  must 
be  able  to  demonstrate  achievement  of 
at  least  a  6.0  academic  grade  level.  An 
inmate  may  be  assigned  to  the  fourth 
grade  of  compensation  in  the  UNICOR 
or  IPP  WORK  assignment  contingent  on 
the  inmate's  enrollment  and 
satisfactory  participation,  in  the  ABE 
program.  Failure  of  an  inmate  to  make 
adequate  progresss  in  the  ABE  program 
may  be  considered  basis  for  removal  of 
the  inmate  from  the  UNICOR  or  IPP 
assignment 

§544.74    Incentives. 

The  Warden  shall  establish  a  system 
of  incentives  to  encourage  an  inmate  to 
obtain  a  minimum  academic  grade  level 
of  6.0. 

§544.75    DiscipKnary  Action. 

As  with  other  mandatory  programs, 
such  as  work  assignments,  staff  may 
take  disciplinary  action  against  an 
inmate  whose  academic  level  is  below 
the  6.0  grade  level  when  that  inmate 
refuses  to  enroll  ia  or  to  complete,  the 
mandatory  90  calendar  days  ABE 
program. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  4 
[OA-FRL-2054-1) 

Real  Property  Acquisition  and 
Relocation  Assistance 

AQENCY:  Environmental  Protection 

Agency. 

action:  Proposed  rule  with  request  for 

comments. 

SUMMARY:  This  document  proposes 
changes  to  EPA's  regulation 
implementing  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970  (the 
Uniform  Relocation  Act).  The  proposed 
regulation  assists  regulation  users, 
primarily  State  and  local  governments, 
by  making  the  regulation  clearer  and  by 
eliminating  unnecessarily  burdensome 
requirements.  The  changes,  including  a 
complete  reorganization  of  the 
regulation,  are  designed  to  simplify  the 
implementation  of  the  Uniform 
Relocation  Act.  as  well  as  reduce  the 
cost  of  administration. 
date:  Comments  must  be  received  on  or 
before  July  6. 1982. 
ADDRESSES:  Comments  should  be 
addressed  to:  Central  Docket  Section 
(A-130).  Attention:  Docket  No.  G-80-2. 
Environmental  Protection  Agency, 
Washington.  D.C.  20460.  The  public  may 
inspect  the  comments  received  on  the 
proposed  rules  at:  Central  Docket 
Section,  Gallery  1  West  Tower  Lobby. 
Environmental  Protection  Agency,  401  M 
Street.  SW..  Washington,  D.C.  between  8 
a.m.  and  4  p.m..  business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marshall  Schy,  Grants  Administration 
Division  (PM-216).  Environmental 
Protection  Agency.  Washington,  D.C. 
20460  [202]  755-2830. 
SUPPLEMENTARY  INFORMATION:  In 
keeping  with  the  President's  mandate  to 
reduce  the  burden  of  government 
regulation  and  to  promote  more  efficient 
governmental  operations.  EPA  is 
proposing  changes  in  its  regulation 
implementing  the  Uniform  Relocation 
Act.  The  proposed  regulation  reflects 
EPA's  experience  with  the  Uniform 
Relocation  Act  and  includes  provisions 
based  on  comments  received  from  State 
and  local  governments  who  have 
conducted  programs  under  the  Act's 
requirements.  Some  of  these  comments 
were  in  response  to  an  Advance  Notice 
of  Proposed  Rulemaking  which  EPA 
published  in  the  Federal  Register  on 
September  15, 1980;  others  were 
conveyed  to  EPA  by  various  EPA 
program  participants. 


In  March  of  1974  EPA  published 
regulations  at  40  CFR  Part  4 
implementing  the  Uniform  Relocation 
Act.  Those  regulations  were  based  on 
government-wide  guidelines  for 
implementing  the  Act.  which  have  been 
found  either  in  OMB  Circular  A-103  or 
GSA's  Federal  Management  Circular 
(FMC)  74-8.  Currently,  those 
government-wide  requirements  are 
located  at  41  CFR  101-6.1.  These 
revisions  are  the  first  changes  EPA  has 
made  to  Part  4  since  its  1974  publication. 

The  proposed  regulation  conforms  to 
the  current  government-wide  guidelines 
with  one  exception.  EPA's  regulation 
does  not  allow  the  use  of  schedules  of 
replacement  housing  prices  in  computing 
replacement  housing  payments  (see 
§§  4.710  and  4.720  in  the  proposed 
regulation],  while  the  guidelines  permit 
the  use  of  schedules.  EPA  believes  that 
such  schedules  should  not  be  used  in  its 
programs  because: 

•  The  development  of  schedules  of 
replacement  housing  is  a  lengthy 
process.  Given  rapidly  changing  housing 
prices,  schedules  tend  to  be  outdated  by 
the  time  they  are  completed  or  soon 
thereafter. 

•  Since  most  EPA-assisted 
displacement  is  a  one-time  occurrance 
for  the  affected  community,  a  schedule 
will  have  limited  apphcability.  It  is 
easier  and  more  economical  for  the 
displacing  agency  to  establish 
replacement  housing  prices  by  making 
comparisons  with  comparable  housing 
units  as  needed. 

EPA  is  making  these  changes  for 
several  reasons.  First,  as  indicated, 
Executive  Order  12291  mandates 
reductions  in  the  burden  of  government 
regulation  and  the  promotion  of  more 
efficient  government  operations.  The 
proposed  regulation  includes  no 
reporting  requirements,  prescribes  no 
special  forms  for  regulation  users,  and 
eliminates  a  detailed  appendix  listing 
recordkeeping  requirements.  It  is 
considerably  shorter  than  its 
predecessor  and  is  organized  in  a  more 
logical  fashion  for  EPA  program 
participants.  These  improvements,  as 
well  as  others  (such  as  changes  in  the 
treatment  of  multiple  occupancy 
situations]  will  result  in  cost  savings  for 
EPA  and  State  and  local  governments 
while  maintaining  the  Act's  protections 
for  real  property  owners  and  displaced 
persons. 

Secondly,  legal  decisions  since  the 
regulation's  1974  publication  need  to  be 
integrated  into  its  provisions.  For 
example,  our  treatment  of  easements 
(§  4.300}  and  appraisals  (§  4.302]  was 
affected  by  a  May  23. 1979  decision  of 
the  Comptroller  General  of  the  United 
States  (#6-192863).  Similarly,  various 


court  decisions  had  an  impact  on  the 
proposed  regulation's  requirements 
concerning  advance  acquisition  of  land 
(§  4.300)  and  the  scope  of  the  Act's 
coverage  (§  4.300). 

Since  the  proposed  regulation  is  much 
less  detailed  than  the  existing  one.  State 
and  local  agencies,  rather  than  EPA. 
increasingly  will  determine  procedures 
for  implementing  its  requirements.  EPA 
currently  provides  guidance  for 
regulation  users  in  Parts  12  and  15  of  the 
Grants  Administration  Manual  and  will 
issue  changes  to  the  Manual  appropriate 
to  the  proposed  regulation  following  its 
final  adoption.  However,  the  provisions 
of  the  Manual  are  discretionary;  other 
procedures  which  accomplish  the  same 
purposes  are  acceptable. 

EPA  believes  that  revision  of  its 
Uniform  Act  regulations  is  necessary  to 
implement  Executive  Order  12291  and  to 
incorporate  legal  decisions  subsequent 
to  the  regulations'  publication.  However, 
EPA  fully  supports  and  intends  to 
participate  in  the  process  now 
underway  under  OMB  leadership  of 
updating  the  Uniform  Act  itself  and  of 
creating  implementing  regulations  which 
reduce  the  duplication  inherent  in 
separate  Uniform  Act  regulations  for 
each  Federal  agency. 

Description  of  Major  Changes 

Reorganization 

EPA  has  reorganized  the  regulation. 
The  new  structure  is  more  is  keeping 
with  the  way  EPA  and  its  assistance 
recipients  use  the  regulation.  A  new 
general  administrative  requirements 
section,  located  near  the  beginning  of 
the  regulation,  consoHdates  all  basic 
administrative  requirements  such  as 
State  agency  assurances  of  compliance, 
recordkeeping,  and  cost  sharing.  In 
addition,  the  proposed  regulation 
reverses  the  existing  order  of  material 
concerning  the  subject  areas  of 
relocation  and  acquisition.  Acquisition 
material  now  will  precede  relocation  for 
two  reasons.  First,  acquisition,  or  at 
least  the  imminent  prospect  of 
acquisition,  almost  always  precedes 
relocation  in  the  sequence  of  project 
activities.  Second,  in  EPA  or  EPA- 
assisted  projects,  acquiring  real  property 
interests  is  a  far  mor  frequent  and  costly 
occurrence  than  relocating  occupants 
and,  thus,  has  a  correspondingly  greater 
impact  on  EPA  activities. 

We  reorganized  the  relocation 
requirements  to  make  them  easier  for 
EPA  and  State  and  local  governments  to 
use  and  to  help  persons  displaced  by 
projects  better  understand  the  benefits 
available  to  them  and  the  requirements 
which  accompany  those  benefits.  To 
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accomplish  these  purposes,  we 
estabhshed  a  basic  relocation 
requirements  section  at  the  beginning  of 
the  relocation  material  in  Subpart  C  and 
grouped  requirements  for  moving 
expense  payments  according  to  the  type 
of  person  displaced  rather  than  by  the 
method  of  computing  payments. 

Following  is  a  table  which  cross- 
refei^nces  the  section  numbers  of  the 
currenl  regulation  with  those  of  the 
proposed  40  CFR  Part  4. 


CUfsH  locMon  md  Wlo 


4.100 
4.101 
4.102 
4103 
4.104 
4.105 
4.106 
4.107 


PurpoMandpolcif.. 

Appltcabiity 

Oe«nifcn«. 


Displacad  peraoa  quaMcalian*. . 

Appear - 

ReconX. 


AppiKMon  tar  beneNs. . 
Paymanl    not    to    be 


considered 


4.200  Moving  end  rsMed  expenses:  gen- 

4.201  Peyffnent  of  enfcwl  moving  end  relet* 
ed 


4.205    P&ymem  of  fixed  moving  expense 


4.206    CompuVng     everage     snnuel     net 

WKomB',  businesses  end  fenn  operebons.  .> 

4.210    Appdcabon  tof  payment  _ 

4.301  Detemxnabons    or    sssurances   re- 
quired before  doptecemenl 

4.302  Raplacemenf  housing  urisvslBbte 

4.303  Decern,  safe,  and  sanMaiy  housing 
requM  onwnls.... ™. ,- 

4.310  ReptecemerH  housing  paymem  for 
homeowners. - 

4.311  Computation   of   peymeni— 180-day 
owners. ..> _ 

4.320  ftoplacament  housing  payraenU  lor 
tenants  and  certain  others _ _ „ 

4.321  CompulBlion  of  rerrtal  replacemenl 
housing  paymentsa -.. 

4  322    Computation  of  reptacement  hous- 
ing down  payment— tenants  and  90-day 


4.330  DetenMnalion  of  ooel  of  leplece- 

menl  dwelling 

4.331  Rules  tor  considering  lend  values. 

4.332  Partial  use  of  home  for  business  or 
a  fami  opeiaiion.- 

4.333  Multiple  occupems  of  a  Single  dwe>- 

i"* - 

4.334  Multifamiy  dwaMng. 

4.335  Applicalion  and  payment 

4.336  Certificate  of  ebgiliility  pendkig  pur- 
chase of  replacement  dwelling. ,„ 

4.337  Inspection  of  replacemenl  iMnlling 
required — ,.., 

4.400    Requireinents  lor  relocation  assist- 
ance advisory  programs. _ _ 


4.401  Extension  of  service _ 

4.402  Displaced     person 
accept  relocation  services 

4.403 
4.404 
4.405 
4406 
4.500 
4.501 
4502 
4.503 
4.600 
4.601 
4.602 
4.603 


Information  lor  displaced  pereons. 

Public  mtormation. _. 

Coordination  ol  relocation  activilies. .. 

Contractir<g  lor  relocation  services 

Stale  agertcy  asaurancee. 

MonHortng 

EPA  share  of  costs 

Use  of  EPA  firundal  assistanca. 

Applicatiility. .- 

Acquitilioa _ _ 

Statemenl  of  )ust  oompensalion, .,«.». 
Equal  kitereSI  in  improvemanis  to 
tw  acquired.. - 

4.604  Notice  to  occupants _ — 

4.605  Acquisition  o<  improvemertts. 

4.806    Transfer  ol  title  expense*. 

4.607    Litigatian  expenses. 

4606    Real    property    provided    by    Stale 

agency  lor  EPA  project — 
Appendix  A    ftocords. 


Proposed 


4.100 
4.101 
4.103 
4.102.  4.300 
4.470 
4.203 
4.440 

4.450 

4.600 

4.611,4.621 
4.622.  4.623 

4.61%  4.623 

Deleted 
4.440 

4.201 
4.420 

4.740 

4.710 

4.710 

4.720 

4.720.  4.721 


4.722 

4.710,  4.721 
Oototod 

DeMed 

4.613.  4.730 
Deleted 
Deleted 

Deleted 

4.700 

4.500,  4.510, 
4.520 
4.500 

Deleted 
4.410 
4.201 

Deleted 
4.202 
4.201 
4.204 
4.205 
4.206 
4.300 
4.301 
4.302 

4.301 
4.510 
4.304 
4.305 
4.306 

Deleted 
Delated 


Cunanl  sedian  and  fae 

sedian 

Appendh  B    Directory:  Regional  and  Arae 

DeMed 

Simplification 

EPA  has  simplified  the  regulation  by 
eliminating  unnecessary  or  duplicative 
provisions  and  by  consolidating 
requirements  which  apply  to  more  than 
one  portion  of  the  regulation.  For 
example,  EPA  has  eliminated 
Appendices  A  and  B.  Appendix  A 
contained  detailed  recordkeeping 
requirements  for  State  agencies.  In  the 
future.  EPA  will  expect  State  and  local 
governments  implementing  the  Uniform 
Relocation  Act  to  keep  appropriate 
records  based  on  the  requirements  of  40 
CFR  Part  30.  Appendix  B  contained  a  list 
of  addresses  of  Department  of  Housing 
and  Urban  Development  ofiices.  This 
list  was  necessary  so  that  EPA  and 
State  agencies  could  contact  those 
ofHces  for  information  and  coordination 
.  purposes.  The  proposed  regulation 
eliminates  the  provisions  which  created 
the  need  for  this  list  Other  provisions  of 
the  existing  regulation  which  the 
Uniform  Relocation  Act  does  not 
mandate  and  which  EPA  has  eliminated 
include  recommendations  for  using 
central  relocation  agencies,  a  series  of 
duplicative  requirements  concerning 
State  or  local  agency  third  party 
contracts  to  carry  out  relocation 
responsibilities,  and  a  list  of 
nonallowable  moving  expenses  and 
losses. 

Provisions  which  EPA  has 
consolidated  include  a  long  set  of 
qualifications  for  displaced  persons, 
detailed  instructions  for  computing 
average  annual  net  income  for 
businesses  and  farms,  and  a  number  of 
scattered  requirements  relating  to 
computing  replacement  housing 
payments. 

Regulation  Development  Process 

Under  Executive  Order  12291,  EPA  is 
required  to  judge  whether  a  regulation  is 
"major"  and,  therefore,  subject  to  the 
regulatory  impact  analysis  requirements 
of  the  Order  or  whether  it  may  follow 
other  development  procedures.  We  are 
proposing  these  changes  to  reduce  the 
burden  of  regidation  and  to  improve  the 
efficiency  of  government  operations. 
The  changes  will  not  have  a  substantial 
impact  on  the  economy.  Therefore,  I 
have  determined  that  this  is  not  a  major 
regulation  and  that  it  is  not  subject  to 
the  impact  analysis  requirements  of 
Executive  Order  12291.  In  addition.  I 
have  determined  that: 


•  The  publication  of  this  regulation  ib 
not  a  major  federal  action  significantly- 
affecting  the  quality  of  the  human 
environment;  and 

•  The  EPA  programs  to  which  the 
proposed  regulation  will  apply  and  for 
which  assistance  recipients  must  compy 
with  OMB  Circular  A-95  are  those  listed 
in  40  CFR  Part  30,  Appendix  A. 

EPA  submitted  this  regulation  to  the 
Office  of  Management  and  Budget  for 
review  as  required  by  Executive  Order 
12291. 

List  of  Subjects  in  40  CFR  Part  4 

Relocation  assistance.  Real  property    ■ 
acquisition. 

Dated:  May  14, 198Z. 
John  E.  Daniel 
Acting  Administrator. 

We  are  proposing  to  revise  40  CFR 
Part  4  to  read  as  follows: 

PART  4— REGULATIONS  FOR  REAL 
PROPERTY  ACQUISITION  AND 
RELOCATION  ASSISTANCE 

Table  of  Sections 

Subpart  A— General 

Sec. 

4.100  Purpose  and  policy. 

4.101  Applicability. 

4.102  Summary  of  this  part. 

4.103  Definitions. 

4.200  General  administrative  requirements. 

4.201  State  agency  assurances. 

4.202  Contract  services. 

4.203  Records. 

4.204  EPA  review. 

4.205  EPA  share  of  costs. 

4.206  Use  of  EPA  financial  assistance. 

Subpart  B— Acquisition 

4.300  Applicability  of  acquisition 
requirements. 

4.301  Basic  acquisition  policies. 

4.302  Determination  of  just  compensation. 

4.303  Acquisition  procedtu«8. 

4.304  Tenant  interests. 

4.305  Expenses  incidental  to  acquisitioo. 

4.306  Litigation  expenses. 

Subpart  C — Relocation 

4.400    Basic  relocation  requirements. 
4.410    Availability  of  (»mparable 

replacement  housing. 
4.420    Housing  of  last  resort 
4.430    Ninety  days  notice  of  move  date. 
4.440    Relocation  payments. 
4.450    Prohibition  of  deductions  from 

relocation  payments. 
4.460    Relocation  payments  not  considered 

income. 
4.470    Relocation  paymefit  and  replacement 

housing  appeals. 
4.500    Relocation  assistance  advisory 

services. 
4.510    Informational  program. 
4.520    Assistance  and  services. 
4.600    Payment  for  moving  and  related 

expenses. 
4.610    Residential  payments. 


22012 


Federal  Regbter  /  Vol.  47,  No.  98  /  Thursday.  May  20.  1982  /  Proposed  Rules 


4.611  Actual  cost  method  for  residential 
payments. 

4.612  Formula  method  for  residential 
payments. 

4.613  Multiple  occupancy  and  moving 
expense  payment. 

4.620  Non-residential  payments. 

4.621  Actual  cost  method  for  non-residential 
payments. 

4.622  Search  costs. 

4.623  Formal  method  for  non-residential 
payments. 

4.630    Self-moves. 
4.700    Replacement  housing. 
4.710    Replacement  housing  payment  for 
homeowners. 

4.720  Replacement  housing  payment  for 
tenants  and  90-day  homeowners. 

4.721  Rental  assistance  payment. 

4.722  Downpayment  assistance. 

4.730    Multiple  occupancy  and  replacement 

housing  payments. 
4.740    Standards  for  comparable  housing. 

Authority:  Section  213  of  the  Uniform 
relocation  Assistance  and  Real  Property 
Acquisition  Policies  Act  of  1970.  Pub.  L  91- 
646  (84  Stat.  1894] 

Subpart  A— <*eneral 

§  4.100    PuipoM  and  policy. 

(a)  This  part  implements  the  Unifonn 
Relocation  Assistance  and  Real 
Property  Acquisition  Pohcies  Act  of  1970 
(the  Act).  The  Act  provides  for  the 
imiform  and  fair  treatment  of  persons 
displaced  from  their  homes,  businesses, 
or  farms  by  federal  and  federally- 
assisted  projects  and  establishes 
uniform  and  fair  acquisition  policies  for 
federal  and  federally-assisted  progreum. 

(b)  In  implementing  the  Act,  the 
Environmental  Protection  Agency's 
(EPA)  poUcy  is  to  deal  consistently  and 
fairly  with  all  persons  whose  property  is 
taken  or  who  are  displaced  from  their 
homes,  businesses,  or  farms  by  EPA  or 
EPA-assisted  projects. 

§  4.101    AppHcabUlty. 

This  part  appUes  to  EPA  projects  and 
to  EPA-assisted  projects  which  cause 
the  acquisition  of  real  property  or  the 
displacement  of  persons  because  of 
acquisition  after  January  1. 1971. 

§  4.102    Suimnary  of  ttiis  part. 

The  Act  provides  benefits  and 
protections  to  persons  affected  by 
federal  projects  or  federally-assisted 
projects  carried  out  by  State  agencies: 
Part  4  implements  the  Act.  Subpart  A 
defines  key  terms  and  sets  forth  general 
administrative  provisions.  Subpart  B 
contains  requirements  and  procedures 
concerning  the  acquisition  of  real 
property.  Subpart  C  contains 
requirements  and  procedures  relating  to 
displacement  caused  by  acquisition. 
Subpart  C  describes  eligibihty 
requirements  for  relocation  payments, 
how  to  compute  those  payments. 


requirements  for  helping  displaced 
persons  to  relocate,  and  standards  for 
relocation  housing. 

S  4.103    Definitions. 

Key  terms  used  in  this  part  are 
defined  as  follows: 

Ability  to  pay.  The  largest  amount  a 
displaced  person  can  afford  to  pay  for 
housing.  This  amoiuit  includes  various 
housing  costs  such  as  rent,  mortgage 
payment,  utilities,  insurance,  property 
taxes,  and  other  reasonable,  recurring 
housing  expenses.  For  the  purposes  of 
this  Part,  the  upper  limit  is  25  percent  of 
gross  income. 

Acquiring  agency.  The  governmental 
agency  causing  acquisition,  either  EPA 
or  a  State  agency  receiving  EPA 
financial  assistance. 

Acquisition.  Acquisition  by  EPA  or  a 
State  agency  of  any  interest  in  real 
property  for  a  project  undertaken  by 
EPA  or  with  EPA  financial  assistance. 

The  Act  The  Unifonn  Relocation 
Assistance  and  Real  Property 
Acquisition  PoHcies  Act  of  1970,  Pub.  L 
91-646  (84  Stat.  1894)  approved  January 
2, 1971. 

Average  annual  net  income.  Average 
aimual  net  earnings  before  taxes  dunng 
the  two  years  immediately  before 
displacement  or,  in  the  displacing 
agency's  judgment  during  a  more 
representative  period. 

Business.  A  lawful  activity,  other  than 
a  farm  operation,  condnctad  solely  or 
primarily: 

(a)  For  the  purchase,  sale,  lease,  or 
rental  of  personal  and  real  property,  or 
the  manufacture,  processing  or 
marketing  of  products,  commodities,  or 
other  personal  property; 

(b)  For  the  sale  of  services  to  the 
public; 

(c)  By  a  nonprofit  organization;  or 

(d)  By  the  erection  and  maintenance 
of  an  outdoor  advertising  display  or 
displays,  except  that  these  businesses 
may  receive  benefits  only  under  S  4.621. 

Displaced  person,  (a)  A  person  in 
occupancy  on  or  before  the  date  of 
receipt  of  notice  of  intent  to  acquire, 
initiation  of  negotiations,  or  acquisition 
who  moves  from  real  property  or  moves 
his  personal  property  from  real  property 
because  of: 

(1)  The  acquisition  of  this  property;  or 

(2)  The  written  order  of  the  acquiring 
agency  to  vacate  this  property  for  a 
project  undertaken  by  EPA  or  with  EPA 
financial  assistance;  or 

(3)  The  acquisition  of  other  real 
property  or  the  written  order  of  the 
acquiring  agency  to  vacate  other  real 
property  on  which  such  person  conducts 
a  business  or  farm  operation,  except 
that  these  persons  may  receive  benefits 
only  imder  {§  4.500  and  4.621. 


(b)  A  business  which  discontinues 
operations  because  of  acquisition. 

Displacing  agency.  The  governmental 
agency  causing  displacement  either 
EPA  or  a  State  agency  receiving  EPA 
financial  assistance. 

Dwelling.  Any  residential  imit  that 
serves  as  a  person's  primary  place  of 
habitation.  Dwellings  include  houses, 
apartments,  condominiums, 
cooperatives,  rooming  uqits.  mobile 
homes,  and  any  other  residential  units. 

Economic  rent.  The  amount  of  rent 
including  utilities  and  other  recurring 
housing  costs,  a  displaced  homeowner 
or  tenant  would  have  to  pay  for  a 
comparable  dwelling  in  an  area  similar 
to  the  neighborhood  in  which  the 
acquired  dwelling  is  located. 

Effective  moving  date.  The  date  of  a 
displaced  person's  move  or,  for  a 
displaced  owner,  the  date  on  which  he 
received  the  last  payment  of  the 
acquisition  price,  if  later  than  his  move 
date. 

Family.  Two  or  more  individuals 
living  together  as  a  household,  either  by 
mutual  consent  or  related  by  blood, 
marriage,  adoption,  or  legal 
guardianship. 

Farm  operaton.  Any -activity 
conducted  solely  or  primarily  to  produce 
agricultural  products  or  commodities 
(including  timber)  for  sale  or  home  use, 
provided  that  this  production 
customarily  contributes  signifioandy  to 
the  operator's  support. 

Gross  income.  The  combined  anmiel 
income  from  all  sources  of  all  members 
of  a  household.  For  families,  the  first 
$1,000  of  income  earned  by  each  family 
member  (other  than  heads  of  households 
or  their  spouses)  who  is  less  than  19 
years  of  age  or  who  is  less  than  22  years 
of  age  and  a  full-time  student  is  not 
included  in  gross  income. 

Initiation  of  negotiations.  The  date  on 
which  the  seller  receives  the  acquiring 
agency's  first  written  offer  to  purchase 
his  property  at  a  specified  price. 

Mortgage.  A  lien  commonly  given  to 
secure  an  advance  on,  or  the  unpaid 
purchase  price  of,  real  property  imder 
the  laws  of  the  State  in  which  real 
property  is  located,  together  with  any 
credit  instruments  the  lien  secures. 

Notice  of  intent  to  acquire.  A  written 
notice  from  the  acquiring  agency  stating 
its  intent  to  acquire  specified  real 
property  for  an  EPA-assisted  project. 

Owner.  Any  person  who  holds  any  of 
the  following  interests  in  real  property: 

(a)  Fee  tide,  life  estate  or  a  99-year 
lease; 

(b)  An  interest  in  a  housing 
'cooperative  which  includes  the  right  to 

occupy  a  dwelling  unit; 
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(c)  A  contract  to  purchase  any  of  the 
above  interests  or  estates;  or 

(d)  Any  other  interest  which  in  the 
judgment  of  the  State  agency  or  EPA 
warrants  consideration  as  ownership. 

Person.  Any  individual,  family, 
partnership,  corporation,  or  association. 

State  agency,  [a]  Any  department, 
agency  or  instrumentality  of: 

(1)  A  State  or  a  political  subdivision 
of  a  State:  or 

(2)  Two  or  more  States  or  two  or  more 
political  subdivisions  of  a  State  or 
States. 

(b)  The  National  Capital  Housing 
Authority  and  the  District  of  Columbia 
Redevelopment  Land  Agency. 

Tenant  A  person  who  rents,  leases,  or 
otherwise  temporarily  possesses  an 
interest  in  real  property  owned  by 
another. 

S  4.200    Geiwral  administrativ* 
raqulramtnts. 

The  requirements  in  (9  4.201  through 
4.206  apply  to  the  administration  of  the 
Act  by  EPA  and  by  State  agencies  or 
their  agents. 

94.201    Stat*  agenqr  assurances. 

EPA  may  not  execute  any  instrument 
providing  federal  financial  assistance  to 
a  State  agency  without  written 
assurances  from  the  assistance  recipient 
that: 

(a)  For  projects  resulting  in  the 
acquisition  of  real  property: 

(1)  It  will  fully  comply  with  the 
requirements  of  Subpart  B  of  this  Part; 
and 

(2)  It  wUl  adequately  inform  the  public 
of  the  acquisition  policies,  requirements, 
and  payments  which  will  apply  to  the 
project. 

(b)  For  projects  resulting  in  the 
displacement  of  any  person: 

(1)  It  will  adequately  inform  the  public 
of  the  relocation  payments  and  services 
which  will  be  available  as  set  forth  in 
Subparts  B  and  C  of  this  Part; 

(2)  It  will  provide  fair  and  reasonable 
relocation  payments  to  displaced 
persons  as  required  by  Subpart  C  of  this 
Part; 

(3)  It  will  provide  a  relocation 
assistance  program  for  displaced 
persons  offering  services  described  in 
Subpart  C  of  this  Part;  and 

(4)  It  will  assure  that  comparable 
replacement  dwellings  (as  described  in 
9  4.740)  will  be  available  to  a  displaced 
person  for  a  reasonable  period  before 
that  person  is  displaced. 

94.202    Contract  sarvica*. 

In  order  to  provide  more  efficient  and 
effective  relocation  services,  a 
displacing  agency  may  enter  into  a 
written  contract  for  such  services  with 


another  public  agency  or  with  a  private 
contractor.  The  contractor  must  have  an 
established  capability  to  provide 
relocation  services  as  required  by  the 
Act.  The  displacing  agency  remains 
responsible  for  insuring  that  relocation 
activities  meet  the  requirements  of  the 
Act  and  EPA  regulations  if  it  uses  a 
contractor. 

94.203  Raoords. 

Each  displacing  agency  most  maintain 
records  which  demonstrate  that  it 
conforms  with  the  Act's  requirements 
relating  to  real  property  acquisition, 
relocation  assistance,  and  relocation 
payments. 

94.204  EPArsvtew. 

EPA  will  review  performance  under 
this  Part  in  order  to  insure  that  the  State 
agency  conforms  with  the  assurances  it 
provided. 

94.205  EPA  Share  of  costs. 

The  percentage  of  allowable 
relocation  and  acquisition  costs  which 
EPA  will  pay  for  EPA-assisted  projects 
is  the  same  as  the  EPA  share  for  the 
project  as  a  whole.  EPA  may  advance 
funds  to  State  agencies  for  acquisition 
or  relocation  payments  if  the  advance  is 
necessary  for  expeditious  completion  of 
the  project 

94.206  Use  Of  EPA  flnandai  assistttwe. 

EPA  nnancial  assistance  may  not  be 
used  for  a  payment  under  this  Part  if  the 
displaced  persons  receives  a  separate 
payment  from  any  Federal,  State  or 
local  agency  with  substantially  the  same 
purpose  and  effect 

Subpart  B— Acquisition 

94.300  AppHcabWty  of  acquisition 
requirements. 

The  requirements  in  99  4.301  through 
4.303  apply  to  all  acquisitions  of  real 
property  by  EPA  or  by  State  agencies  for 
projects  undertaken  by  EPA  or  with  EPA 
financial  assistance.  These  requirements 
apply  to  the  acquisition  of  easements 
and  to  acquisition  made  in  anticipation 
of  EPA  financial  assistance.  These 
requirements  apply  if  the  real  property 
interest  is  acquired  using  EPA  funds 
alone.  State  agency  funds  alone,  or  a 
combination  of  EPA  and  State  agency 
funds. 

94.301  BaaicaequlailionpoHciaa. 
In  acquiring  real  property,  the 

acquiring  agency  must 

(a)  Make  every  reasonable  effort  to 
acquire  real  property  promptly  through 
negotiation; 

(b)  Avoid  any  actions  to  compel  an 
owner  to  agree  to  a  price  for  his 
property.  Such  actions  include 


advancing  the  time  of  condemnation  or 
deferring  negotiations,  condemnation,  or 
the  deposit  of  funds  with  a  court 

(c)  Institute  formal  condemnation 
proceedings,  if  the  power  of  eminent 
domain  is  to  be  used,  and  not 
intentionally  make  it  necessary  for  an 
owner  to  institute  legal  action  to  prove 
that  his  property  is  being  taken; 

(d)  Offer  to  acquire  the  entire  property 
if  acquiring  only  a  portion  would  leave 
an  uneconomic  remnant  (Le.,  a  property 
with  little  or  no  utility); 

(e)  Charge  rent  not  to  exceed  that  paid 
in  the  local  market  for  comparable  real 
property,  if  the  displacing  agency  rents 
acquired  real  property  to  the  former 
owner  or  tenant  In  the  case  of  a  former 
residential  tenant  rent  may  not  exceed 
his  ability  to  pay; 

(f)  Schedule  project  activities  so  that 
all  persons  required  to  move  from  real 
property  because  of  the  project  will 
have  at  least  90  days  %vritten  notice  of 
the  date  by  which  they  must  move; 

(g)  Acquire  at  least  an  equal  interest 
in  all  buildings,  structures,  or  other 
improvements  which  are  located  on  that 
property  and  which  will  be  removed  or 
adversely  affected  by  the  completed 
project;  and 

(h)  Adequately  inform  the  public  of 
the  acquisition  policies,  requirements, 
and  payments  which  apply  to  the 
project 

94.302    Determination  of  Just 
compensatioa 

Before  the  initiation  of  negotiations  to 
acquire  any  real  property  interest  EPA 
or  the  State  agency  must  comply  with 
paragraphs  (a)  and  (b)  of  this  section. 

(a)  EPA  or  the  State  agency  must 
obtain  at  least  one  appraisal  of  the  fair 
market  value  of  the  property  interest  to 
be  acquired  and  provide  the  owner  (or 
his  representative)  the  opportunity  to 
accompany  the  appraiser  while  he 
inspects  the  property.  Appraisals  most 
conform  to  the  current  Uniform 
Appraisal  Standards  for  Federal  Land 
Acquisition,  published  by  the 
Interagency  Land  Acqusition 
Conference.  When  land  is  acquired  with 
EPA  funds,  the  appraisal  of  the  land 
must  be  done  by  a  certified  appraiser. 

No  action  may  be  taken  to  compel  a     - 
seller  to  waive  his  right  to  an  appraisal. 
However,  for  acquisitions  whose  market 
value  appears  to  be  less  then  $1,000. 
based  on  an  appraisal  of  similar 
property,  the  appraisal  requirement 
shall  be  considered  to  be  met  if: 

(1)  Both  of  the  following  conditions 
exist 

(i)  The  seller  is  informed  of  his  right  to 
an  appraisal  and  waives  that  right  in 
writhig;  and 
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(ii)  The  acquisition  is  not  carried  out 
under  eminent  domain;  or 

(2)  The  acquisition  is  a  donation.  i.e., 
voluntarily  given  at  no  cost 

(b)  The  acquiring  agency  must 
estabhsh  an  amount  which  it  believes  to 
be  just  compensation  for  the  real 
property  interest  acquired,  including 
damages,  and  make  a  prompt  offer  to 
acquire  for  that  amount.  The 
determination  of  just  compensation 
must: 

(1)  Be  based  on  the  fair  market  value 
of  the  property; 

(2)  Not  be  less  than  the  approved 
appraised  value  of  the  property; 

(3)  Disregard  any  decrease  or  increase 
in  the  fair  market  value  of  the  property 
caused  by  the  contemplated  project; 
however,  for  acquisitions  of  other  than 
fee  simple  interests,  any  benefit  to  the 
remainder  of  the  property  may  be  set  off 
against  the  value  of  the  acquisition 
price. 

(4]  In  the  case  of  separately  held 
interests  in  the  real  property,  include  an 
apportionment  of  the  total  just 
compensation  for  each  of  those 
interests. 

§  4.303    Acquisition  procadures. 

In  acquiring  real  property  EPA  or  the 
State  agency  must  follow  the  procedures 
in  ptiragraphs  (a)  and  (b)  of  this  section. 

(a)  C^er  to  acquire.  Promptly 
following  the  determination  of  just 
compensation,  EPA  or  a  State  agency 
must  make  a  written  offer  to  acquire  for 
the  amount  so  determined.  This  offer 
must  be  accompanied  by  a  written 
statement  of  the  basis  on  which  the 
agency  determined  just  compensation. 
The  statement  must: 

(1)  Identify  the  property  and  the  type 
of  interest  being  acquired; 

(2)  Certify,  where  applicable,  that  any 
separately  held  interest  in  the  real 
property  is  not  being  acquired  in  whole 
or  in  part; 

(3)  Identify  buildings,  structures,  and 
other  improvements  (including  fixtures, 
removable  building  equipment,  and  any 
trade  fixtiu'es)  which  are  considered  to 
be  part  of  the  real  property  for  which  the 
offer  of  just  compensation  is  made; 

(4)  Identify  any  real  property 
improvements,  including  fixtures,  not 
owned  by  the  owner  of  the  land; 

(5)  Identify  the  types  and  approximate 
quantity  of  personal  property  located  on 
the  premises;  and 

(6)  Separate  compensation  paid  for 
the  property  interest  being  acquired  and 
that  paid  for  damages  to  remaining  real 
property  interests,  if  applicable. 

(b)  Requirements  for  taking 
possession.  Before  requiring  any  owner 
to  surrender  possession  of  real  property, 
EPA  or  the  State  agency  must: 


(1)  Pay  the'  agreed  purchase  price;  or 

(2)  Deposit  with  the  local  court  of 
jurisdiction,  for  the  benefit  of  the  owner, 
an  amount  not  less  than  the  agency's 
approved  appraisal  of  the  fair  market 
value  of  the  property. 

S  4.304    Ttnant  Interests. 

[a)  When  a  tenant  owns  a  building, 
structure,  or  other  improvement  to  real 
property  acquired  under  this  Part,  the 
displacing  agency,  subject  to  paragraph 
(b)  of  this  section,  must  pay  the  tenant 
the  larger  of:  , 

(1)  The  fair  market  value  of  the     • 
improvement,  if  it  were  removed  from 
real  property;  or 

(2)  The  enhancement  of  the  fair    • 
market  value  of  the  real  property 
resulting  from  the  improvement. 

(b)  A  payment  may  not  be  made  to  a 
tenant  under  this  Subpart  unless: 

(1)  The  tenant,  in  consideration  for  the 
payment,  releases  to  the  displacing 
agency  all  his  rights  in  the  improvement; 
and 

(2)  The  payment  is  not  duplicated  by 
any  other  payment  authorized  by 
federal.  State,  or  local  taw. 

§4.305    Expenses  incidentai  to  acqulsitioa 

As  soon  as  possible  after  real 
property  has  been  acquired,  the 
displacing  agency  must  reimburse  the 
owner  for. 

(a)  Recording  fees,  transfer  taxes,  and 
similar  expenses  incidental  to  conveying 
the  real  property  to  the  agency; 

(b)  Penalty  costs  for  prepaying  any 
mortgage  which  encumbers  the  acquired 
property;  and 

(c)  The  pro-rata  portion  of  any 
prepaid  property  taxes  which  are 
allocable  to  a  period  after  title  is  vested 
in  the  agency  or  after  the  agency  takes 
possession  of  the  real  property, 
whichever  is  earlier. 

94.306    Utlgstion  expenses. 

(a)  In  any  commendation  proceeding 
brought  by  the  State  agency  to  acquire 
property,  the  State  agency  must 
reimburse  the  owner  of  any  interest  in 
the  property  for  actual  reasonable 
expenses  of  the  proceeding  (including 
attorney,  appraisal,  and  engineering 
fees)  incurred  if: 

(1)  The  final  judgment  is  that  the  State 
agency  caimot  acquire  the  real  property 
by  condemnation;  or 

(2]  The  State  agency  abandons  the 
proceeding. 

(b)  In  any  inverse  condemnation  (in 
which  an  owner  must  institute  legal 
proceedings  to  bring  about 
condemnation)  where  an  owner  receives 
an  award  of  compensation  by  judgment 
or  settlement,  the  State  agency  must 
reimburse  the  plaintiff  for  actual 


reasonable  expenses  incurred  because 
of  the  proceeding  (including  reasonable 
attorney,  appraisal,  and  engineering 
fees). 

Subpart  C— Relocation 

§  4.400    Basle  relocation  requirements. 

Sections  4.410  through  4.470  describe 
basic  protections  and  benefits  which  ihe 
Act  provides  for  displaced  persons. 

§4.410    Avallal>lllty  Of  comparat>ie 
replacement  housing. 

No  person  shall  be  required  to  move 
from  his  dwelling  because  of  the 
acquisition  of  real  property  for  an  EPA 
or  EPA-assisted  project  unless 
comparable  replacement  housing,  as 
described  in  9  4.740,  and  within  his 
ability  to  pay,  is  available  to  that 
person. 

9  4.420    Housing  of  last  resort 

If  displacement  due  to  acquisition  for 
an  EPA  or  EPA-assisted  project  cannot 
proceed  due  to  the  unavailability  of 
comparable  replacement  housing,  and 
the  displacing  agency  determines  that 
such  housing  cannot  otherwise  be  made 
available,  the  displacing  agency  may 
take  such  appropriate  action  as  is 
necessary  to  provide  comparable 
replacement  housing  through  the  use  of 
funds  authorized  for  the  project. 

9  4.430    Ninety  days'  notice  of  move  date. 

No  person  may  be  required  to  move 
from  his  dwelling,  business  or  farm 
because  of  the  acquisition  of  real 
property  for  an  EPA  or  EPA-assisted 
project,  unless,  at  least  90  days  before 
the  move  is  required,  he  received  from 
the  displacing  agency  written  notice  of 
the  date  by  which  such  move  is 
required. 

9  4.440    Relocation  payments. 

(a)  General.  Displaced  persons  are 
eligible  for  relocation  payments  for  the 
reasonable  cost  of  moving  and  related 
expenses  (see  §  4.600).  In  addition, 
certain  displaced  persons  are  eligible  for 
payments  to  help  with  the  cost  of 
replacement  housing  (see  S  4.700).  In 
order  to  receive  either  payment, 
displaced  persons  must  file  a  written 
application  with  the  displacing  agency 
no  later  than  18  months  after  dieir 
effective  date  of  displacement. 
Applications  must  contain  sufficient 
information,  adequately  documented,  for 
computing  payments  in  accordance  with 
this  part 

(b)  Advance  relocation  payments. 
Displacing  agencies  may  consider 
requests  for  relocation  payments  in 
advance  of  a  displaced  parson's  move. 
However,  advance  payments  may  be 
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made  only  if,  m  the  displacing  agency's 
judgement,  a  hardship  otherwise  would 
result.  Advance  payments  should  be 
limited  to  the  amount  necessary  to  avoid 
the  hardship  and  should  not  exceed  the 
amount  the  displacing  agency  estimates 
the  applicant  will  receive  in  relocation 
payments. 

§4.450    ProtiiMtion  of  deductions  from 
relocation  payments. 

The  displacing  agency  may  not  deduct 
or  withhold  any  amount  from  a 
relocation  payment  except  as  required 
by  court  order  or  IRS  attachment, 

§  4.460    Relocation  payments  not 
considered  Income. 

No  relocation  payment  made  under 
the  Act  may  be  considered  income  for 
federal.  State,  or  local  tax  purposes,  nor 
may  such  payments  be  used  in 
determining  basic  eligibility  or  extent  of 
eligibility  under  the  Social  Security  Act 
or  any  other  Federal  law. 

§  4.470    Relocatioii  payment  and 
replacement  housing  appeals. 

The  displacing  agency  must  provide 
an  appeals  process.  This  process  must 
enable  a  displaced  person  fo  obtain  a 
review  by  the  head  of  the  displacing 
agency  (or  his  desi^>ee)  of  agency 
decisions  concerning  eligibility  for  or  the 
amount  or  a  relocation  payment,  or 
concerning  comparability  of 
replacement  housing. 

(a)  EPA-assisted projects.  For  EPA- 
assisted  profects  this  process  mast 
provide: 

(1)  State  agency  review.  The 
displaced  person  must  file  a  request  for 
review  with  the  State  agency  no  later 
than  90  days  after  he  receives  written 
notice  of  the  decision  being  appealed. 
Review  by  the  State  agency  must 
include: 

(i)  The  opportunity  for  the  appellant  to 
make  oral  and  written  presentations, 
including  the  right  to  have  counsel 
present; 

(ii)  Prompt  action  on  the  request  for 
review,  including  payment  of  any 
amount  determined  to  be  due  the 
appellant;  and 

(iii)  A  written  response  to  the 
appellant  explaining  the  decision  and 
the  basis  on  which  it  was  made. 

(2)  EPA  review.  If  an  appellant  is 
dissatisfied  with  the  decision  of  the 
State  agency,  he  may  request  a  review 
by  EPA.  TTiis  review  is  limited  to  an 
examination  of  the  correctness  of  the 
State  agency's  decision.  Requests  for 
review  must  be  filed  with  the  award 
official  no  later  than  30  days  after  the 
displaced  person  receives  written  notice 
of  the  decision  being  appealed.  EPA 
must  issue  its  decision  promptly,  in 
writing,  with  a  copy  provided  the 


displaced  person.  The  decision  must 
state  the  facts  and  law  which  form  its 
basis.  The  dedsion  on  the  matter 
reviewed  shall  be  final  within  EPA  and 
shall  not  be  subject  to  the  disputes 
provision  of  40  CTK  Part  30.  Subpart  J. 
(b)  EPA  projects.  Vat  EPA  projects, 
displaced  persons  may  request  a  review 
by  the  Administrator  or  his/her 
designee.  This  review  is  limited  to  an 
examination  of  the  correctness  of  the  • 
original  decision.  Requests  for  these 
reviews  should  be  directed  to  the 
Assistant  Administrator  for 
Administration.  These  requests  must  be 
filed  within  90  days  of  the  date  the 
displaced  person  receives  written  notice 
of  the  decision  he  is  appealing.  EPA 
must  issue  its  decision  promptly,  in 
writing,  and  provide  a  copy  to  the 
displaced  person.  The  decision  must 
state  the  facts  and  law  which  form  its 
basis.  The  dedsion  shall  be  final  within 
EPA. 

§4.500    Relocation  i 
services. 

Sections  4.510  and  4.520  describe 
minimum  standards  for  relocation 
assistance  and  services.  The  displadng 
agency  must  offer  basic  assistance  and 
services  to  all  displaced  persons.  It  may 
offer  similar  assistance  and  services  to 
any  person  occupying  propeity  adjacent 
to  the  acquired  property  if  it  determines 
that  the  acquisition  will  cause  him 
substantial  economic  injury. 

S  4.510    Informational  program. 

As  soon  as  practicable  after  the 
Notice  of  Intent  to  Acquire,  before  the 
initiation  of  negotiations,  the  displacing 
agency  must  inform  everyone  to  be 
displaced  of  the  relocation  assistance 
and  services  it  will  offer.  Informational 
materials  most  be  written  so  that 
displaced  persons  will  understand  them. 
Where  appropriate,  these  materials  must 
be  available  in  languages  other  than 
English.  This  information  must  be 
delivered  to  each  person  to  be 
displaced,  either  in  person  or  by 
certified  mail,  return  receipt  requested, 
and  must  include: 

(a)  An  explanation  of  the  services  and 
relocation  payments  available  to  the 
displaced  person  including  eligibiHty 
requirements  for  the  relocation 
payments. 

(b)  A  statement  of  his  right  to  appeal 
decisions  on  payments  or  replacement 
housing  which  he  feels  do  not  meet  the 
requirements  of  this  part. 

§4.520    Anistance  and  services. 

The  displadng  agency  must  make 
available  staff  and  other  resources  to: 

(a)  Explain  the  nature  of  payments 
and  services  available; 


(b)  Determine  displaced  persons' 
replacement  housing,  business  and 
related  needs; 

(c)  Provide  information  on  the 
availability  of  replacement  housing  and 
business  locations; 

(d)  Provide  information  about  relevant 
federal.  State,  and  other  housing  or 
assistance  programs  [e.g..  Small 
Business  Administration,  Veterans 
Administration  or  Department  of  j 
Housing  and  Urban  Development  \ 
programs);  i 

(e)  Help  complete  claims  for 
relocation  payments  or  applications  for 
other  assistance  programs; 

(f)  Provide  help  needed  to  arrange  for 
the  displaced  person's  relooation,  such 
as  transportation  to  examine 
replacement  housing;  and  i 

(g)  Provide  other  services  needed  to  i 
insure  a  successful  move,  such  as  .  I 
financial  counseling.  j 

§  4.600    Payment  for  moving  and  relatetf     ' 
expenses.  ! 

Section  4.610  through  4.630  describe      i 
the  payments  for  moving  and  related        ' 
expenses  for  which  displaced  persons 
are  eligible.  However,  payments  for 
businesses,  farms,  and  non-profit 
organizations  (non-residential 
payments]  may  indude  elements  not 
available  under  payments  for  peisons 
displaced  from  a  dwelling  (residential 
payments). 


.  §4.610 

Payments  for  persons  displaced  from 
a  dwelling  may  be  computed  either  on 
the  basis  of  actual  costs,  as  described  in 
§  4.611  or.  at  the  displaced  person's 
option,  according  to  the  formula 
described  in  %  4.612. 

§  4.61 1    Actual  cost  mettrad  for  residential 
payments. 

A  person  displaced  from  a  dwelling 
may  receive  payment  for  the  actual, 
reasonable  cost  of: 

(a)  Transportation  of  household 
members  and  personal  property  frt)m 
the  acquired  site  to  the  replacement  site. 
When  a  move  exceeds  50  miles,  the 
displacing  agency  must  approve  the 
need  for  a  move  of  such  distance. 

(b)  Packing,  unpacking,  crating  and 
uncrating  of  personal  property; 

(c)  Disconnecting,  dismantling, 
removing,  reassembling  and  reinstalling 
relocated  household  applicances  and 
other  personal  property; 

(d)  Storage  of  personal  property  for  a 
period  generally  not  to  exceed  12 
months; 

(e)  Insurance  premiums  covering  loss 
and  damage  of  personal  property  while 
in  transit  or  storage; 
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(f)  Personal  property  lost,  stolen,  or 
damaged  (except  where  this  is  the  fault 
of  the  displaced  person,  his  agent  or  his 
employees)  in  the  process  of  moving, 
where  insurance  to  cover  the  loss  is 
unavailable;  and 

(g]  Any  other  expenses  that  the 
displacing  agency  determines  to  be 
necessary  and  directly  attributable  to 
displacement. 

§4.612    Fonnula  mettiod  for  fMidMitM 
paynMfits. 

A  person  displaced  from  a  dwelling 
may  receive  payment  based  on  the  sum 
of: 

(a)  A  dislocation  allowance  of  $200, 
and 

(b)  A  fixed  payment,  not  to  exceed 
$300.  based  on  the  most  recent  moving 
allowance  schedule  issued  by  the 
Federal  Highway  Administration. 

S  4.613    MuMpla-occupancy  and  moving 
expense  payments. 

The  occupants  of  an  acquired 
dwelling  may  choose  to  move  to 
separate  replacement  housing,  or  a' 
combination  of  families  and/or 
individuals  may  share  an  acquired 
dwelling.  In  these  cases,  payment  for 
moving  expenses  may  be  based  either 
on  the  actual  cost  of  moving  and  related 
expenses  or.  if  any  or  all  of  the 
displacees  choose  the  formula  method  of 
computation,  on  the  amount  which 
would  have  been  paid  had  the 
occupants  moved  together  to 
replacement  housing.  In  either  case, 
payments  must  be  prorated  among  the 
displaced  persons  according  to  the 
amount  of  space  actually  occupied  at 
the  acquired  dwelling. 

94.620    Non-resMentlal  payments. 

Payments  for  persons  displaced  from 
businesses,  farms,  or  non-profit 
organizations  may  be  computed  either 
on  the  basis  of  actual  costs  as  described 
in  SS  4.621  and  4.622  or.  at  the  displaced 
person's  option,  according  to  the 
formula  described  in  $  4.623. 

S  4.621    Actual  cost  mettiod  for  non- 
residential payments. 

(a)  A  person  displaced  from  a 
business,  farm,  or  non-profit 
organization  may  receive  payment  for 
the  actual  reasonable  cost  of  expenses 
similar  to  those  identified  in  S  4.611. 

(b)  It  may  be  advantegeous  to  a 
displaced  business  not  to  move  certain 
items  of  tangible  personal  property.  In 
those  cases,  for  items  not  moved  and 
compensated  under  paragraph  (a)  of  this 
section,  the  displacing  agency  may  make 
a  payment  under  either  paragraph  (b)(1), 
(b)(2),  or  (b)(3)  of  this  section.  A 
displacing  agency  may  not  make  this 
payment  until  the  owner  of  a  displaced 


business  has  made  a  good  faith  effort  to 
sell  the  property. 

(1)  Direct  loss  of  tangible  personal 
property.  The  displacing  agency  may 
make  a  payment  for  direct  loss  of 
tangible  personal  property.  That 
payment  must  be  for  the  lesser  of: 

(i)  The  difference  between  the  fair 
market  value  of  the  property  for 
continued  use  at  the  acquired  site  and 
th^  proceeds  of  the  sale;  or 

(ii)  The  estimated  cost  of  moving  this 
property. 

(2)  Substitute  equipment.  The 
displacing  agency  may  make  a  payment 
for  substitute  equipment.  That  payment 
must  be  for  the  lesser  of: 

(i)  The  cost  of  comparable  equipment 
installed  at  the  new  location  less  the 
proceeds  of  the  sale;  or 

(ii)  The  estimated  cost  of  moving  the 
equipment 

(3)  High  bulk,  low  value.  Personal 
property  such  as  stockpiles  of  sand  or 
gravel  or  the  contents  of  salvage  yards 
may  be  costly  to  move  in  relation  to  its 
value.  In  such  cases,  moving  expense 
costs  should  be  based  on  the  reasonable 
cost  of  replacing  the  item  less  its 
liquidation  value. 

S  4.622    Search  costs. 

The  displacing  agency  may  pay 
actual,  reasonable  expenses  which  the 
displaced  person  incurs  in  searching  for 
a  replacement  business  location.  Total 
compensation  for  search  costs  is  limited 
to  $500. 

§  4.623    Formula  method  for  non- 
residential payments. 

In  place  of  the  amount  computed 
under  §  4.e21(a),  the  displaced  person 
may  receive  payment  equal  to  average 
annual  net  income,  but  not  less  than 
$2,500  nor  more  than  $10,000. 

(a)  Requirements  for  using  the 
formula  method.  The  displacing  agency 
may  use  the  formula  meUiod  only  if  it 
determines  that: 

(1)  The  displaced  entity  cannot  be 
relocated  without  a  substantial  loss  of 
its  existing  patronage;  and 

(2)  The  displaced  entity  is  not  part  of 
a  commercial  enterprise  having  another 
establishment  which  is  engaged  in  the 
same  or  similar  business  but  which  is 
not  being  acquired  for  the  project. 

(b)  Formula  method  payments  for 
non-profit  organizations.  Displaced  non- 
profit organizations  received  $2,500 
under  the  formula  method. 

S  4.630    Self-moves. 

A  displaced  person  may  move 
himself.  If  he  chooses  the  actual  cost 
method  of  computing  his  payment,  the 
displacing  agency  must  obtain  at  least 
three  bids  or  estimates  from  commercial 


movers  for  the  cost  of  relocating  the 
displaced  person.  Payment  up  to  the 
amount  of  the  low  acceptable  bid  may 
be  made  without  documentation. 
Payment  exceeding  the  low  acceptable 
bid  must  be  documented  and  justified. 

S  4.700    Replacement  housing. 

Sections  4.710  through  4.722  describe 
replacement  housing  payments  for 
displaced  persons.  In  addition  to  a 
payment  for  moving  and  related 
expenses,  certain  persons  displaced 
from  a  dwelling  are  eligible  for  a 
replacement  housing  payment.  There  are 
two  kinds  of  replacement  housing 
payments:  payments  for  homeowners 
and  payments  for  tenants  and  OO-day 
homeowners  (i.e.,  an  owner/occupant 
for  at  least  90  days  but  less  than  180 
days).  Except  in  hardship  situations, 
displacing  agencies  may  not  make  a 
replacement  housing  payment  unless 
and  until  the  displaced  person  occupies 
relocation  housing  which  the  displacing 
agency  has  inspected  and  foimd  to  be 
comparable. 

9  4.710    Replacement  housing  payment  for 
homeowners. 

(a)  General.  A  payment  under  this 
section  may  be  made  only  to  a 
homeowner  displaced  from  a  dwelling 
which  he  owned  and  occupied  for  at 
least  180  days  prior  to  the  initiation  of 
negotiations  for  the  property.  An  owner/ 
occupant  must  purchase  and  occupy  a 
comparable  replacement  dwelling 

(5  4.740)  within  one  year  of  his  effective 
date  of  displacement  to  receive  this 
payment. 

(b)  Computation  of  replacement 
housing  payment  for  homeowners.  The 
replacement  housing  payment  for 
homeowners  may  not  exceed  a  total  of 
$15,000.  That  total  includes  the  following 
elements: 

(1)  Price  differential.  The  difference 
between  the  acquisition  price  of  the 
acquired  dwelling  and  the  lesser  of  the 
actual  cost  of  the  replacement  dwelling 
which  the  displaced  person  purchased 
or  the  cost  of  a  replacement  dwelling 
which  meets  comparable  housing 
standards  (as  described  in  §  4.740).  The 
cost  of  comparable  housing  must  be 
based  on  the  cost  of  at  least  three 
comparable  dwellings  which  are 
available  for  sale  on  the  private  market. 
Schedules  of  replacement  housing  costs 
(i.e.,  pre-established  lists  of  unit  sizes 
and  prices)  shall  not  be  used. 

(2)  Increased  interest.  The  amount  of 
increased  interest,  reduced  to  present 
value,  which  the  displaced  person  must 
pay  for  ffnancing  the  lesser  of  the  actual 
cost  of  the  replacement  dwelling  or  the 
cost  of  a  comparable  replacement 
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dwelling.  All  of  the  following 
requiremente  apply  to  the  calculation  of 
the  increased  interest  element: 

(i)  Increased  interest  includes  the 
interest  to  be  paid  on  the  replacement 
dwelling's  mortgage  plus  other  debt 
service  costs,  including  points.  The 
amount  which  may  be  paid  is  limited  to 
the  increase  in  interest  costs  payable  on 
the  balance  of  the  acquired  dwelling's 
mortgage  (at  acquisition)  over  the 
remaining  term  of  the  mortgage  of  either 
the  acquired  or  the  replacement 
dwelling,  whichever  is  less. 

(ii)  Present  value  shall  be  based  on 
the  prevailing  interest  rate  paid  on 
passbook  (or  similar]  savings  deposits 
by  commercial  banks  in  the  area  in 
which  the  replacement  dwelling  is 
located. 

(iii)  For  purposes  of  computing 
increased  interest,  the  interest  rate  on 
the  new  mortgage  may  not  exceed  the 
prevaiUng  rate  charged  by  mortgage 
lending  institutions  in  the  area. 

(iv)  The  acquired  dwelling  must  have 
been  encumbered  by  a  mortgage  for  at 
least  180  days  before  initiation  of 
negotiations. 

(c)  Incidental  expenses.  Actual 
reasonable  costs  which  the  displaced 
person  incurs  as  a  part  of  the  purchase 
of  the  replacement  dwelling.  Prepaid 
expenses  (such  as  insurance  premiums 
and  tax  escrows)  may  not  be 
reimbursed.  Incidental  expenses 
include: 

(1)  Customary  legal,  closing  and 
related  costs; 

(2)  Lender's,  FHA  or  VA  appraisal 
fees; 

(3)  FHA  or  VA  application  fees; 

(4)  Credit  report  title  policy,  escrow 
fee;  and 

(5)  Revenue  stamps  or  transfer  taxes. 

§  4.720    Replacement  housing  payment  for 
tenants  and  90-day  homeowners. 

A  payment  under  this  section  may  be 
made  to  a  renter  or  to  a  homeowner  who 
was  an  owner/occupant  for  less  than 
180  days.  The  renter  or  homeowner  must 
be  displaced  from  a  dwelling  which  he 
rented  or  owned,  as  appropriate,  and 
which  he  occupied  for  at  least  90  days 
prior  to  the  initiation  of  negotiations  to 
acquire  the  property.  Displaced  renters 
or  90-day  homeowners  (see  S  4.700)  are 
eligible  to  receive  one  of  two  types  of 
payment,  either  a  rental  assistance 
payment  (§  4.721)  or  a  payment  for 
downpayment  assistance  (§  4.722). 
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S  4.721    Rental  assistance  payment 

(a)  General.  A  homeowner  or  renter 
must  rent  and  occupy  a  comparable 
replacement  dwelling  (see  §  4.740) 
within  one  year  of  his  effective  date  of 
displacement  to  receive  this  payment 

(b)  Computation  of  rental  assistance 
payment  A  rental  assistance  payment  is 
computed  using  the  difference  between 
the  displaced  person's  base  monthly 
housing  costs  (see  paragraph  (b)(1)  of 
this  section)  and  the  lesser  of  similar 
costs  for  a  comparable  replacement 
dwelling  or  the  actueil  replacement 
dwelling  to  which  the  displaced  person 
moves.  That  difference  multiphed  by  48 
equals  the  payment  up  to  a  maximum  of 
$4,000.  The  following  limitations  apply 
to  the  calculation  of  this  payment 

(1)  Base  monthly  housing  cost  is  the 
greater  of  the  actual  costs  which  the 
displaced  person  paid  for  the  acquired 
unit  or  25%  of  the  displaced  person's 
gross  monthly  income. 

(2)  If  the  actual  housing  cost  for  the 
acquired  dwelling  is  less  than  the 
economic  rent,  or  if  the  displaced  person 
is  a  homeowner  moving  to  rental 
housing,  base  monthly  housing  cost  shall 
be  computed  as  the  economic  rent 

(3)  A  displaced  homeo%vner's  payment 
may  not  exceed  the  amount  he  would 
receive  if  he  were  eligible  for  a 
replacement  housing  payment  for 
homeowners. 

(4)  The  cost  of  comparable  rental 
housing  must  be  based  on  the  rental 
price  of  at  least  three  comparable 
dwellings  available  on  the  private 
market  Schedules  of  replacement 
housing  costs  shall  not  be  used. 

§4.722    Down  payment  assistance. 

(a)  General  Only  a  tenant  or  a  90  day 
homeowner  (as  described  in  §  4.720) 
who  occupied  the  dwelling  from  which 
he  was  displaced  for  at  least  90  days 
prior  to  the  initiation  of  negotiations  for 
the  acquired  property  and  who 
purchases  a  comparable  replacement 
dwelling  within  one  year  of  his  effective 
date  of  displacement  may  be  eligible  for 
this  payment 

(b)  Computation  of  down  payment 
assistance  payment.  The  down  payment 
assistance  payment  may  not  exceed  a 
total  of  $4,000.  The  payment  includes: 

(1)  The  amount  necessary  to  make  a 
down  payment  on  the  lesser  of  the 
actual  replacement  dwelling  or  a 
comparable  dwelling,  not  to  exceed  the 
amount  which  would  be  required  on  a 


conventional  loan  at  prevailing  interest 
rates  in  the  area;  and 

(2)  Incidental  expenses  as  described 
in  §  4.710(c). 

(c)  Limitations.  The  following 
limitations  apply  to  this  payment 

(1)  Any  portion  of  this  payment  over 
$2000  must  be  matched  by  the  tenant 

(2)  The  full  amoimt  of  this  payment 
including  the  matching  amount  must  be 
appUed  to  the  down  payment  (including 
incidental  expenses). 

S4.730    HuMple  occupancy  and 
replacement  housing  payments. 

When  the  occupants  of  an  acquired 
dwelling  choose  to  move  to  separate 
replacement  housing,  or  when  a 
combination  of  families  and/or 
individuals  shares  a  dwelling,  the 
displacing  agency  may  prorate 
replacement  housing  payments  for 
persons  who  did  not  constitute  separate 
households  before  the  move. 

S4.740    Standards  for  comparaMe 
housing. 

Replacement  housing  is  comparable  if 
it  meets  the  standards  for  living  space 
and  for  quahty  of  living  conditions  in 
this  section. 

(a)  Living  space.  Replacement  housing 
must  provide  the  greater  of: 

(1)  Living  space  equivalent  to  that  of 
the  dwelling  from  which  displacement 
occurred,  or 

(2)  Living  space  equal  to  the  need  of 
the  displaced  person  as  required  by 
local  housing  codes. 

(b)  Living  conditions.  Replacement 
housing  must  provide  the  greater  of: 

(1)  State  or  local  housing  codes;  or 

(2)  EPA  minimum  standards: 

(i)  Sound,  clean,  and  weathertight; 

(ii)  Has  an  adequate  and  safe  wiring 
system  for  hghting  and  other  electrical 
services; 

(iii)  Provides  heating  or  cooling  as 
required  by  climatic  conditions; 

(iv)  For  dwelling  (housekeeping)  units, 
includes  a  sink,  stove  or  connection  for 
same,  a  complete  bathroom,  and  hot  and 
cold  running  water  in  the  bath  and 
kitchen;  and 

(v)  For  rooming  (non-housekeeping) 
units,  provides  the  use  of  a  complete 
bathroom  which  has  hot  and  cold 
nmning  water  and  which  affords 
privacy  to  a  person  within  it 
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DEPARTMENT  OF  EDUCATION 
34  CFR  Part  614 

College  Housing  Program 

agency:  Education  Department. 
action:  Final  regulations. 

summary:  The  Secretary  issues  final 
regulations  for  the  College  Housing 
Program  with  the  exception  of  the  part 
dealing  with  loan  management,  which 
will  be  issued  separately.  These 
regulations  establish  selection  criteria 
for  the  award  of  low-interest  loans  to 
assist  eligible  institutions  in  (1) 
providing  housing  and  other  educational 
facilities  for  students  and  faculty 
members  and  (2)  conserving  energy  and 
reducing  related  operating  costs. 
EFFECTIVE  DATE:  Unless  Congress  takes 
certain  adjournments,  these  regulations 
will  take  effect  45  days  after  publication 
in  the  Federal  Register.  If  you  want  to 
know  the  effective  date  of  these 
regulations,  call  or  write  the  Department 
of  Education  contact  person.  At  a  future 
date,  the  Secretary  will  publish  a  notice 
in  the  Federal  Register  stating  the 
effective  dale  of  these  regulations. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Charles  I.  Griffith.  (Room  3058, 
ROB-3),  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Washington, 
D.C.  20202.  Telephone:  (202)  245-9868. 
SUPPtfMENTARY  INFORMATION:  Final 
regulations  with  comments  invited  were 
published  in  the  Federal  Register  on  July 
29, 1981.  Interested  persons  were  given 
45  days  in  which  to  submit  written 
comments.  Several  comments  were 
received  suggesting  changes.  Those 
comments,  the  Secretary's  responses  to 
them,  and  other  substantive  changes  are 
summarized  below: 

Summary  of  Changes 

The  original  regulations  with 
comments  invited,  published  in  July. 
1981.  are  reissued  to  incorporate 
technical  amendments  and  minor 
changes  that — 

(1)  Simplify  and  clarify  regulations: 

(2)  Eliminate  duplication  with  the 
provisions  of  the  Education  Department 
General  Administrative  Regulations 
(EDGAR); 

(3)  Reflect  procedural  modifications 
resulting  from  the  new  administration  of 
this  program  by  the  Department  of 
Education: 

(4)  Incorporate  amendments  of  a 
minor  nature  resulting  from  comments 
and  suggestions  received  in  response  to 
the  invitation  for  comment. 

As  a  result  of  several  deletions, 
§  §  614.36  through  614.62  have  been 
renumbered. 


A.  Summary  of  Technical  Revisions 

§614.3    Limitations  of  eligibility. 

In  the  interest  of  diligent  credit 
management  practices,  the  regulations 
are  revised  to  exclude  from  eligibility  for 
College  Housing  loans,  institutions  in 
default  of  loans  made  under  the  Higher 
Education  Act  as  well  as  the  Housing 
Act. 

§  614.5    What  definitions  apply  to  the 
College  Housing  Program? 

The  definition  of  "construction"  is 
clarified  in  these  regulations,  to  state 
that  College  Housing  loans  may  be  used 
for  the  purchase  of  existing  facilities. 

§  614.32    Selection  criterion  for  housing 
loans. 

A  fourth  element  is  added  to, the 
criterion  of  housing  deficiency  to  include 
students  residing  in  facilities  leased  by 
colleges  with  terminating  leases  as  an 
eligible  factor  in  the  calculation  of 
housing  deficiency. 

§  614.36    Determination  of  economical 
construction. 

This  section  is  eliminated  because  it  is 
redundant  with  the  provisions  for 
construction  in  EDGAR  (34  CFR  75.607). 

§614.50   Prior  determination  of  eligible 
costs. 

This  section  is  deleted  bacause  its 
y  provisions  are  inconsistent  with  the 
ciu'rent  administrative  practices  of  the 
Department 

§  614.52    Additional  ineligible  dost. 

A  provision  is  added  to  exclude  from 
eligibility,  costs  for  purchases  of  land 
incurred  more  than  two  years  prior  to 
application,  and  costs  for  acquisition  of 
existing  structiu^s  incurred  more  than 
one  year  prior  to  application.  This 
provision  is  included  to  ensure  valid 
allocation  of  Federal  funds  and  to  limit 
Federal  support  to  costs  directly 
attributable  to  current  housing 
shortages.  In  view  of  limited  Federal 
resources,  the  provision  serves  to 
contain  eligible  costs  so  that  a  greater 
number  of  projects  may  be  supported. 

§  614.56    Investment  of  idle 
construction  funds. 

A  provision  is  added  to  protect  the 
Federal  interest  by  requiring  that  any 
interest  earned  on  Federal  funds  shaU 
revert  back  to  the  Federal  government 
through  a  credit  to  the  Federal  loan       ^ 
account. 

§  614.67    Procedures  for  loan 
disbursement. 

Paragraphs  (a),  (c),  and  (d)  are 
deleted,  because  the  provisions  are 
inconsistent  with  the  current 


administrative  practices  of  the 
Department. 

B.  Summary  of  Comments  and 
Responses 

General 

Comment  One  commenter  suggested 
that  loan  recipients  be  granted  some 
recourse  in  the  event  of  undue  delays 
caused  by  the  administering  o^ice. 

Response.  No  change  has  been  made. 
The  recent  transfer  of  the  program  to  the 
Department  of  Education  has  served  to 
reduce  administrative  delays  in  the 
operation  of  the  program.  As  the  new 
administering  office,  the  Department  is 
utilizing  its  every  resource  to  expedite 
the  processing  of  applications. 

Comment  One  commenter  cited 
typographical  errors  in  S  9  614.3,  614.27, 
and  614.35. 

Response.  Corrections  have  been 
made  in  S§  614.3,  614.27,  and  614.35. 


§614.2 
loan? 


Who  is  eligible  to  apply  for  a 


Comment.  One  commenter  suggested 
that  the-eligibility  criteria  discriminated 
against  two-year  institutions  by 
stipulating  that  (a)  the  institution  must 
offer  at  least  a  two  year  program 
acceptable  for  full  credit  toward  a 
bachelor's  degree  and  (b)  the  institution 
must  be  administered  by  an  accredited 
college  or  university. 

Response.  No  change  has  been  made. 
The  definition  and  criteria  for  an  eligible 
institution  are  taken  directly  from  i 

Section  404(b)  of  the  statute.  These 
regulation  requirements  are  therefore 
consistent  with  the  statute.  It  should  be 
noted  that  the  stipulation  under 
paragraph  (a)  requires  only  that  at  least 
a  two  year  program  creditable  toward  a 
bachelor's  degree  be  offered.  The 
provision  under  paragraph  (b)  regarding 
administration  of  institution  by  an 
accredited  college  or  university  is  only 
one  of  the  six  possible  conditions  for 
eligibility. 

§  614.5    What  definitions  apply  to  the 
College  Housing  Program? 

Comment.  Two  commenters  felt  that 
the  current  definition  of  "reasonable 
commuting  distance"  had  an  unfair 
impact  on  urban  institutions.  The 
recommendation  was  made  that  the 
definition  be  changed  to  the  distance  a 
student  can  travel  in  forty-five  minutes 
bora  his  or  her  residence  to  the 
applicable  institution  by  automobile  or 
public  transportation,  rather  than  the 
existing  one-hour  time  frame. 

Response.  No  change  has  been  made. 
The  Secretary  feels  that  the  one-  hour 
time  frame  is  a  reasonable  limit  for 
commuting  distances  for  both  urban  and 
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rural  contexts.  Urban  institutions  may 
have  the  advantage  of  public  mass 
transit  thereby  counter-balancing  any 
negative  impact 

Comment.  Two  commenters  indicated 
the  need  for  a  defmition  of  "assignable 
square  feet." 

Response.  A  change  has  been  made. 
The  definition  has  been  added. 

§614.21    OMB  Circular  A-95 
requirements. 

Comment.  One  commenter 
recommended  that  State  postsecondary 
education  coordinating  agencies  be 
given  the  opportunity  to  review  and 
comment  on  the  applications  for  College 
Housing  Loans,  similar  to  the  A-95 
review  process. 

Response.  The  change  has  been  made. 
The  section  on  A-05  requirements  has 
been  expanded  to  include  a  provision 
for  the  submission  of  apphcations  to  the 
appropriate  State  agency  for 
postsecondary  education  for  review  and 
comment.  In  his  report  on  the  College 
Housing  Program,  the  Comptroller 
General  recommended  that  State 
education  offlcials  be  consulted  on 
proposed  college  housing  projects  so 
that  they  may  provide  the  administering 
office  with  relevant  information  to 
support  the  awarding  of  valid  loans.  The 
provision  is  added  to  provide  these 
agencies  the  opportunity  for  comment 
on  the  College  Housing  applications. 
This  provision  does  not  require  the 
approval  of  State  postsecondary 
education  agencies. 

Comment.  One  commenter 
recommended  that  applicants  be 
required  to  submit  applications  to 
areawide  A-95  clearinghouses  as  well 
as  State  A-95  clearinghouses. 

Response.  A  change  has  been  made. 
Inclusion  of  areawide  clearinghouses 
was  inadvertantly  omitted  in  the 
original  regulations.  These  regulations 
are  amended  to  require  submission  of 
applications  to  areawide  clearinghouses 
as  well  as  State  clearinghouses  in  order 
to  comply  with  the  purposes  and 
requirements  of  OMB  Circular  A-95. 

§  614.32    Selection  criteria  for  housing 
loan. 

Comment.  One  commenter 
recommended  including  the  number  of 
students  on  waiting  lists  with  paid 
deposits  in  the  calculation  of  housing 
deficiency. 

Response.  No  change  has  been  mad6. 
The  use  of  waiting  lists  and  housing 
deposits  is  not  a  universal  practice.  The 
need  for  accountability  would  create  an 
undue  burden  on  institutions  for 
verification  of  data. 

Comment.  One  commenter 
recommended  that  a  specific  allowance 


be  made  for  institutions  housing 
students  in  temporary,  off-campus 
situations  such  as  motels  and  hotels. 
The  commenter  suggested  that  older 
institutions  with  smaller  rooms  are 
disadvantaged  in  that  they  can  not 
temporarily  house  students  in  excess  of 
design  capacity  and  thus  cannot  qualify 
under  this  criterion  element. 

Response.  No  change  has  been  made. 
The  Secretary  feels  that  the  existing 
criteria  sufHciently  account  for  housing 
deficiency  on  the  bases  of  overcrowding 
and  residence  in  substandard  housing. 
The  claim  that  older  insitutions  are 
disadvantaged  due  to  smaller  dorm 
rooms  is  a  broad  and  possibly 
unjustified  generalization.  Older 
institutions  may  in  fact  have  an 
advantage  under  the  criterion  of 
substandard  housing  in  that  aging 
housing  structures  are  more  likely  to  fail 
building  codes. 

Comment.  One  commenter 
recommended  that  a  scaling  system  be 
utilized  in  the  awarding  of  loans  in  order 
to  equitably  distribute  awards  among 
large  and  small  institutions. 

Response.  No  change  has  been  made. 
The  criteria  of  "relative  deficiency"  and 
"relative  impact"  were  designed 
specifically  to  account  for  institutional 
size  differentials.  An  analysis  of  fiscal 
year  1981  loan  recipients  revealed  an 
equitable  distribution  of  awards  among 
small,  moderate,  and  large  institutions. 

Comment.  One  commenter 
recommended  the  modification  of 
selection  criteria  to  allow  for  planned 
expansion  of  services  as  a  basis  for 
funding.  Another  commenter  objected  to 
the  criterion  of  previous  residential 
history  and  use  of  existing  dormitories 
as  bases  for  funding. 

Response.  No  change  has  been  made. 
The  Secretary  feels  that  the  intent  of  the 
program,  as  expressed  by  Congress  in 
the  appropriations  report,  is  to  remedy 
existing  housing  deficiencies  and  relieve 
severe,  localized  housing  shortages  as 
demonstrated  on  campuses,  rather  than 
to  support  first-time  or  expansion 
oriented  housing  construction.  The 
Comptroller  General  supports  this 
position  in  his  report  on  the  College 
Housing  Program. 

Comment.  One  commenter 
recommended  that  preferential 
consideration  be  given  to  institutions 
engaged  in  cooperative  activities  aimed 
at  relieving  operational  costs  in  housing 
facilities. 

Response.  No  change  has  been  made. 
The  Secretary  does  not  wish  to  grant 
preference  based  on  a  specific  means  of 
maintenance.  The  only  regulatory 
requirement  with  respect  to 
maintenance  is  that  a  recipient  agree  to 
repair  and  maintain  its  project  facilities. 


§  614.33    Apportionment  of  loan  funds. 

Comment  One  commenter  proposed 
that  an  allocation  based  on 
postsecondary  enrollment  would  be 
more  equitable  than  the  existing  12V4 
percent  limitation  per  State. 

Response.  No  change  has  been  made. 
The  \ZVz  percent  limitation  per  State  is 
set  by  statute. 

§  614.42    Limitation  on  loan  amounts. 

Comment  One  commenter  questioned 
the  minimum  limit  on  loan  amounts. 

Response.  No  change  has  been  made. 
The  minimum  limit  was  estabhshed  in 
the  interest  of  administrative  cost- 
effectiveness. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
by  the  Department  in  accordance  with 
Executive  Order  12291.  They  are 
classified  as  non-major  regulations 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  the 
order. 

Invitation  to  comment 

To  assist  the  Department  in  complying 
with  the  specific  requirements  of 
Executive  Order  12291  and  its  overall 
objective  of  reducing  regulatory  bimlen. 
public  comment  is  invited  on  whether 
there  may  be  further  opportunities  to 
reduce  any  regulatory  burden  found  in 
these  regulations,  especially  with  regard 
to  paperwork  and  compliance 
requirements. 

List  of  Subjects  in  34  CFR  Part  614 

Colleges  and  Universities.  Education. 
Grant  programs — housing  and 
community  development.  Housing.  Loan 
programs — housing  and  community 
development. 

Citation  of  Legal  Autliority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  these  regulations. 

Dated:  May  12, 1982. 
T.H.Bell. 
Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance  No. 
84.142 — College  Housing  Program) 

The  Secretary  revises  Part  614  of  the 
Code  of  Federal  Regulations  to  read  as 
follows: 

PART  614— COLLEGE  HOUSING 
PROGRAM 

Sulipart  A— General 

614.1  College  Housing  Program. 

614.2  Who  is  eligible  to  apply  for  a  loan? 
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614.3  Limitations  on  eligibility. 

614.4  What  regulations  apply  tn  the  College 
Housing  Program? 

614.5  What  definitions  apply  to  the  College 
Housing  Program? 

Subpart  B — What  Kinds  of  Projects  Does 
th«  Secretary  Assist  Under  This  Program? 

614.10  Eligible  projects. 

614.11  Conditions  for  eligibility  of  project. 

Subpart  C — How  Does  One  Apply  for  a 
Loan? 

614.20  Submission  of  application. 

614.21  OMB  Circular  A-95  requirements  and 
other  clearance  procedures. 

614.22  Evidence  and  assurances. 

614.23  Demonstration  of  need  for  an  energy 
conservation  loan. 

614.24  Demonstration  of  need  for  a  housing 
loan. 

614.25  Application  by  a  nonprofit  student 
housing  cooperative. 

614.26  Application  by  a  nonprofit 
corporation. 

614.27  Facilities  located  in  jurisdiction 
without  applicable  building  code. 

614.28  Opinion  of  bond  or  legal  counsel. 
Subpart  D— How  Does  the  Secretary  Make 
a  Loan? 

614.30  How  does  the  Secretary  rank 
application  for  loans? 

614.31  Selection  criteria  for  energy 
conservation  loans. 

614.32  Selection  criteria  for  housing  loans 

614.33  Apportionment  of  loan  funds. 

614.34  Reservation  of  funds  for  applications 
from  historically  black  colleges  and 
universities. 

614.35  Determination  of  non-availability  of 
equally  as  favorable  terms  and 
conditions. 

614.36  Loan  agreements. 

614.37  Security  for  the  loan. 

614.38  Evidence  of  approved  debt 
instrument. 

614.39  Loan  closing. 

614.40  Interim  Hnancing. 

614.41  Limitation  on  loan  amounts. 

Subpart  E— Wtiat  Conditions  Mutt  Be  Met 
by  a  Borrower? 

614.50  Eligible  development  costs. 

614.51  Ineligible  development  costs. 

614.52  Additional  ineligible  costs. 

614.53  Fee  for  government  field  expense. 

614.54  Construction  account. 

614.55  Investment  of  idle  construction 
funds. 

614.56  Procedure  for  loan  disbursement. 

614.57  Disposal  of  balance  remaining  in  the 
Construction  Account. 

614.58  Determination  of  final  approved 
development  costs. 

614.59  Application  of  pledged  revenues. 

614.60  Length  and  maturity  of  loan. 

614.61  Borrower's  non-financial  obligations. 

614.62  Deferments. 

Appendix  A — Guides  for  Determining 
Minimum  Energy  Savings. 
Authority:  Title  IV  of  the  Housing  Act  of 
1950,  64  Stat.  48,  77;  Pub.  L  81-475:  (12  U.S.C. 
1749-1749d].  Sec.  306  of  the  Department  of 
Education  Organization  Act  Pub.  L  96-88: 
(20  U.S.C  3446). 


Subpart  A — General 


§614.1    College  Housing  Program. 

The  College  Housing  Program 
provides  low-interest  loans"  to 
institutions  of  postsecondary  education 
for  the  construction,  rehabilitation,  or 
purchase  of  hosuing  or  other  educational 
facilities  for  students  or  faculty 
members. 
(12  U.S.C.  1749-1749d) 

§  614.2    Wlio  is  eligible  to  apply  for  a  loan? 

The  following  are  eligible  to  apply  for 
a  loan  under  the  College  Housing 
Program: 

(a)  Any  public  or  nonprofit  private 
educational  institution  that  offers,  or 
will  offer  within  a  reasonable  time  after 
completion  of  the  proposed  project,  at 
least  a  two-year  program  acceptable  for 
full  credit  toward  a  bachelor's  degree. 

(b)  Any  public  educational  institution 
that— 

(1)  Is  administered  by  an  accredited 
college  or  university; 

(2)  Offers  technical  or  vocational 
instruction:  and 

(3)  Provides  residential  facilities  for 
some  or  all  of  the  students. 

(c)  Any  public  or  nonprofit  private 
hospital  that  operates — 

(1]  A  school  of  nursing  beyond  the 
level  of  high  school  and  approved  by 
State  authority;  or 

(2)  An  internship  program  approved 
by  a  recognized  authority. 

(d)  Any  public  body,  established  for 
the  purpose  of  providing  or  financing 
housing  or  other  educational  facilities 
for  students  and  faculty  members  at  any 
institution  referred  to  in  paragraphs  (a) 
or  (b)  of  this  section. 

(e)  Any  nonprofit  student  housing 
cooperative  established  for  the  purpose 
of  providing  housing  for  students  at  any 
institution  referred  to  in  paragraphs  (a) 
or  (b)  of  this  section. 

(f)  Any  nonprofit  corporation 
estabhshed  for  the  sole  purpose  of 
providing  housing  or  other  educational 
facilities  for  students  or  faculty  of  one  or 
more  institutions  referred  to  in 
paragraphs  (a]  or  (b)  of  this  section  if — 

(1}  The  housing  or  facilities  are  not 
restricted  to  students  or  faculty  on  the 
basis  of  their  membership  in  or 
affiliation  with  any  social,  fraternal,  or 
honorary  society  or  organization;  and 

(2)  Upon  dissolution  of  the  nonprofit 
corporation  all  title  to  any  property  built 
or  purchased  with  proceeds  of  the  loan 
will  go  to  the  institutions  or  for  some 
other  nonprofit  educational  purpose. 

(12  U.S.C.  1749c;  1749(g)) 

§614.3    Umitatlons  on  ellgiMlity. 

(a)  An  institution  may  not  apply  for  a 
reservation  of  funds  for  a  housing  loan 


under  the  Act  sooner  than  the  fourth 
year  in  which  Congress  makes  funds 
available  for  the  program  subsequent  to 
the  last  reservation  of  funds  for  that 
institution.  This  does  not  apply  to 
energy  conservation  loans.  In 
calculating  this  interval,  the  Secretary 
includes  only  reservations  of  funds 
made  after  fiscal  year  1981. 

(b)  An  institution  may  not  apply  for  a 
reservation  of  funds  for  any  loan  under 
the  Act  if  it  is  in  default  on  a  loan 
previously  made  under  the  Act  or  the 
Higher  Education  Act —  whether  or  not 
the  Secretary  has  agreed  to  any 
deferment — until  the  default  has  been 
removed. 


(12  U.S.C.  1749a  (c)  (1):  1749a  (c)  (8):  20  U.S.C. 
3474  (b)) 

§  614.4    What  regulations  apply  to  tlie 
College  Housing  Program? 

The  following  regulations  apply  to  the 
College  Housing  Program: 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  34  CFR  75.170  through  75.173 
(Clearinghouse  Procedures)  and  75.600 
through  75.615  (Construction).  34  CFR 
77.1  (Definitions),  and  34  CFR  Part  74 
Subpart  P. 

(b)  The  regulations  in  this  Part  614. 
(20  U.S.C  3474) 

§614.5    What  definition*  apply  to  the 
College  Housing  Program? 

(a)  Definitions  in  EDGAR.  The 
following  terms  used  in  this  part  are 
defined  in  34  CFR  77.1: 


EDGAR 

Nonprofit 
Private 

Public 

Secretary 

state 

(20  U.S.C.  3474) 

(b)  Definitions  that  apply  to  this  part. 
"Acf'means  Title  IV  of  the  Housing  Act 
of  1950,  as  amended. 

(12  U.S.C.  1749-1749d) 

"Assignable  square  feet"  means  the 
square  footage  of  floor-space  in 
facilities  designed  and  available  for 
assignment  to  specific  functional 
purposes,  such  as  student  sleeping 
rooms,  apartments  and  related  dining 
areas,  and  including  purposes  that  are 
ineligible  for  assistance  under  Title  IV, 
such  as  instruction,  research, 
administration,  and  religious  worship. 

"Branch  campus"mean8,  within  an 
educational  institution,  a  unit  that — 

(1)  Is  separately  organized; 

(2)  Is  located  apart  from  the  parent 
institution;  and 

(3)  Has  its  own  Federal  Interagency 
Committee  on  Education  (FICE) 
identification  number. 

"Construction"  means — 

(1)  Erection  of  new  structures;  or 
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(2)  Rehabilitation,  conversion,  or 
improvement  of  existing  structures. 

(3)  Purchase  of  existing  facihties. 
"Design  capacity"  of  housing  means 

the  number  of  occupants  a  building  was 
designed  to  house,  or.  if  that  information 
is  not  available,  the  maximum  number 
of  occupants  residing  in  the  facility  in 
any  of  its  first  three  years  of  use  as 
student  housing. 
"Development  cost" — 

(1)  This  term  means  the  costs  of 
construction  of  the  housing  or  other 
educational  faciUties  and  the  land  on 
which  they  are  located,  including 
necessary  site  improvements  to  permit 
the  use  of  the  land  for  housing  or  other 
educational  facilities; 

(2)  However,  in  the  case  of  the 
purchase  of  facilities,  the  term  means 
the  cost  as  approved  by  the  Secretary. 

"Full-time  enrollment"  means  the 
number  of  full-time  undergraduate  and 
graduate,  resident  and  non-resident 
students,  as  reported  by  the  educational 
institution— for  the  fall  semester  of  the 
year  prior  to  that  in  which  the 
application  is  filed — fo  the  National 
Center  for  Educational  Statistics  (NCES) 
of  the  Department  of  Education  for  its 
annual  survey  entitled  'Tall  Enrollment 
in  Institutions  of  Higher  Education." 

"Historically  residential  institution" 
means  an  educational  institution  that 
prior  to  1978  provided  on-campus 
housing  for  at  least  10  percent  of  its  full- 
time  enrollment. 

"Housing"  means — 

(1)  New  or  existing  structures  suitable 
for  dwelling  use  by  students  or  faculty, 
including  (i)  single-room  dormitqries  and 
(ii)  apartments;  and 

(2)  Dwelling  facilities  for  student 
occupancy  provided  by  rehabilitation, 
alteration,  conversion,  or  improvement 
of  existing  structures  that  are  otherwise 
inadequate  for  the  proposed  dwelling 
use. 

"Housing  shortage"  means  an  existing 
need  for  decent,  safe,  and  sanitary 
housing  for  currently  enrolled  full-time 
students  and  faculty. 

"Other  educational  facilities" 
means — 

(1)  New  or  existing  structures  suitable 
for — 

(i)  Use  as  cafeterias  or  dining  halls, 
student  centers  or  student  unions, 
infirmaries,  or  other  inpatient  or 
outpatient  health  facilities;  and 

(ii)  Other  essential  service  facilities; 
and 

(2)  Structures— 

(i)  Suitable  for  the  uses  in  paragraph 
(1)  of  this  definition;  and 

(ii)  Provided  by  rehabilitation, 
alteration,  conversion,  or  improvement 
of  existing  structures  that  are  otherwise 
inadequate  for  those  uses. 


"Reasonable  commuting  distance" 
means  the  distance  a  student  can  travel 
in  one  hour  from  his  or  her  residence 
toward  the  applicant  educational 
institution  by  automobile  or  public 
transportation,  whichever  is  more 
expeditious. 

"Substandard  housing"  means  student 
housing,  either  on  campus  or  off  campus. 
that— 

(1)  Is  owned,  leased,  or  subsidized  by 
an  eligible  institution  under  §  614,2;  and 

(2)  Fails  substantially  to  meet 
applicable  State  or  local  building  code 
requirements. 

(12  U.S.C.  1749c  1749a(c)(l)) 

Subpart  B— WTwt  Kinds  of  Projects 
Does  ttw  Secretary  Assist  Under  This 
Program? 

§614.10    Eligible  projects. 

The  Secretary  makes  loans  for  two 
categories  of  projects: 

(a)  Projects  to  reduce  fuel 
consumption  or  related  operating  costs 
of  existing  housing  and  other 
educational  facihties  as  defined  in 
§814.5.  These  loans  are  referred  to  in 
these  regulations  as  "energy 
conservation  loans." 

(b)  Projects  to  alleviate  severe  student 
or  faculty  housing  shortage.  These  loans 
are  referred  to  in  these  n^ilations  as 
"housing  loans." 

(12  U.S.C  1740, 1748a(cHl)) 

§614.11    Conditions  for  elgMNty  of 
project. 

The  Secretary  considers  a  project 
eligible  to  receive  assistance  only  if — 

(a)  After  October  1, 1981  the  appUcant 
has  not  contracted  for  construction 
before  filing  its  application,  and  has  not 
begun  construction  prior  to  execution  of 
loan  agreement 

(b}  The  facility  will  not  be  used — 

(1)  For  religious  worship; 

(2)  In  connection  with  a  school  or 
department  of  divinity;  or 

(3)  For  a  school  providing  either 
training  for  religious  purposes  or 
principally  sectarian  instruction. 

(12  U.S.C.  1749a(c)(l):  Tilton  v  Richardson. 
403  U.S.  672  (1971)) 

Subpart  C— How  Does  One  Apply  for  a 
Loan? 

§614.20    Submission  of  appRcation. 

(a)  An  appUcant  for  a  reservation  of 
funds  for  a  loan  shall  submit  an 
application  to  the  Secretary  at  the  time, 
in  the  manner,  and  containing  the 
information  specified  in  the  application 
notice. 

(b)(1)  An  applicant  may  submit  only 
one  application  for  a  reservation  of 


funds  for  each  category  of  project 
described  in  §  614.10. 

(2)  For  purposes  of  para^^ph  (bKl)  of 
this  section,  the  Secretary  considers  as  a 
separate  applicant  a  branch  campus  of  a 
multi-campus  institution  if  that  branch 
campus  has  its  own  Federal  Interagency 
Committee  on  Education  (FICE) 
identification  number. 

(12  U.S.C  1749a{c)(l)  and  1749c) 

§614.21    OMB  Circutar  A-95  requirenMnIs 
and  oU>er  clearance  procedures. 

(a)  An  applicant  shall  submit  a  copy 
of  its  appUcation  to  the  State  and 
areawide  clearinghouses  estabbshed  in 
compliance  with  the  Office  of 
Management  and  Budget  Circular  A-«5. 

(b)  When  the  applicant  submits  its 
application  to  the  Secretary,  the 
applicant  shalt  forward  to  the  Secretary 
all  State  and  areawide  clearinghooees 
comments. 

(c)  An  applicant  shall  submit  one  copy 
of  its  application  to  the  appropriate 
State  agency  for  postsecondary 
education  to  give  the  agency  the 
opportunity  to  make  comments  or 
recommendations  on  the  applicatioa 
The  applicant  shall  forward  any 
comments  it  may  receive  to  the 
Secretary. 

(12  U.S.C  1748a(cKl).  20  UAC  M74) 


§614.22    Evidence  and  I 

An  appUcant  shaU  submit  to  the 
Secretary,  as  part  of  its  application,  the 
following  evidence  and  assurances: 

(a)  Satisfactory  evidence  that  the 
applicant  has  or  will  have — based  on 
title  or  lease — an  interest  in  the  site. 
including  the  right  of  access,  that  is 
sufficient  to  insure  the  appUcant's 
undisturbed  use  and  possession  of  the 
facilities  for  not  less  than  the  useful  Hfe 
of  the  facilities  or  50  years,  whichever  is 
longer. 

(b)  Satisfactory  evidence  that  the 
applicant  has  the  necessary  legal 
authority  to— 

(1)  Hnance,  construct,  rehabilitate, 
purchase  or  maintain'the  proposed 
facilities; 

(2)  Apply  for  and  receive  the  proposed 
loan:  and 

(3)  Pledge  or  mortgage  any  assets  or 
revenues  to  be  given  as  security  for  the 
proposed  loan. 

(c)  Satisfactory  assurance  that  if  the 
Secretary  offers  and  the  applicant 
accepts  the  loan,  the  appUcant  will 
comply  with  the  terms  and  conditions 
for  repayment  of  the  loan. 

(d)  Satisfactory  assurance  that  the 
applicant  wiU  secure  the  loan  in  a 
manner  the  Secretary  finds  wiU 
reasonably  assure  repayment  The 
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security  may  be  one  or  a  combination  of 
procedures  listed  in  §614.37. 

(e)  Satisfactory  assurance  that  the 
applicant  will  not,  without  consent  of 
the  Secretary,  sell,  mortgage,  encumber, 
or  lease  to  others  during  the  life  of  the 
loan  the  facility  constructed  with  the  aid 
of  the  loan. 
(12  U.S.C.  1749a(c)(l)) 

§  614.23    Demonstration  of  need  (or  an 
energy  conservation  loan. 

In  order  to  be  considered  for  an 
energy  conservation  loan,  an  applicant 
must  demonstrate  in  its  application  that 
the  proposed  project  will  provide 
savings  in  fuel  consumption  and  related 
costs  above  those  achieved  by 
implementation  of  the  measures  similar 
to  those  described  in  Appendix  A  of  this 
part. 

(12  U.S.C.  1749a(c)(l)) 

§  6 1 4.24    Demonstration  of  need  for  a 
housing  loan. 

(a](l]  In  order  to  be  considered  for  a 
housing  loan,  an  applicant  must 
demonstrate  in  its  application  a  housing 
shortage  in  excess  of  the  greater  of  50 
students  or  five  percent  of  full-time 
enrollment. 

(2)  The  percentage  of  full-time 
enrollment  affected  by  a  housing 
shortage  is  determined  by  dividing  the 
applicant's  housing  shortage  computed 
in  accordance  with  paragraph  (b]  of  this 
section,  by  the  applicant's  full-time 
enrolhnent. 

(b)  Housing  shortage  is  measured  as 
the  sum  of — 

(1)  The  number  of  students  in  on- 
campus  facilit^^s  in  excess  of  the  design 
capacity  of  the  facilities; 

(2)  The  number  of  students  living  in 
substandard  housing  both  on  and  off 
campus; 

(3}  The  number  of  students  commuting 
to  the  campus  from  beyond  a  reasonable 
commuting  distance;  and 

(4)  The  number  of  students  residing  in 
facilities  leased  by  the  college  with 
leases  which  will  terminate  and  will  not 
be  renewed  within  12  months  from  the 
date  of  application. 

(12  U.S.C.  1749a(c)(l) 

§  614.2S    Application  by  a  nonprofit 
student  ftousing  cooperative. 

A  nonprofit  student  housing 
cooperative — as  described  in 
S  614.2(e] — that  applies  for  a  reservation 
of  funds  for  a  loan  must  assure  the 
Secretary  at  the  time  of  its  application 
that— 

(a)  The  educational  institution  the 
proposed  project  is  intended  to  serve 
has  agreed  to  cosign  the  loan;  or 

(b)  If  State  law  in  effect  on  September 
7, 1964,  prevents  the  institution  h-om 


cosigning  the  loan,  the  institution  has 
approved  the  cooperative  and  the 
proposed  project. 

(12  U.S.C.  1749c(b)) 

§  614.26    Application  by  a  nonprofit 
corporation. 

(a)  The  provisions  of  paragraph  (b)  of 
this  section  apply  to  a  nonprofit 
corporation — 

(1)  As  described  in  S  614.2(f);  and 

(2)  That  has  not  been  established  by 
the  institution  or  institutions  for  whose 
students  or  faculty  the  loan  is  intended 
to  provide  housing  or  other  educational 
facilities. 

(b)  If  a  nonprofit  corporation  that 
meets  the  description  of  paragraph  (a)  of 
this  section  applies  for  a  reservation  of 
funds  for  a  loan,  it  must  assure  the 
Secretary  at  the  time  of  its  application 
that— 

(i)  The  educational  institution  or 
institutions  the  proposed  project  is 
intended  to  serve  have  agreed  to  cosign 
the  loan;  or 

(ii)  If  State  law  in  effect  on  September 
7, 1964.  prevents  the  institution  or 
institutions  from  cosigning  the  loan,  the 
institution  or  institutions  have  approved 
the  corporation  and  the  proposed 
project. 

(12  U.S.C.  1749c(b)) 

§  6 1 4.27    Facilities  located  In  Jurlsaotion 
without  applicable  building  code. 

(a)  The  provision  of  paragraph  (b)  of 
this  section  applies  to  an  application  for 
a  reservation  of  funds  for  a  housing  loan 
if— 

(1)  One  of  the  factors  supporting  the 
claim  of  a  housing  shortage  is  the 
existence  of  substandard  housing;  and 

(2)  The  facilities  that  the  loan  is 
intended  to  replace  or  rehabilitate  do 
not  meet  the  terms  of  paragraph  (2)  of 
the  definition  of  "substandard  housing" 
in  §  614. 5(b]  because  the  State  or  local 
jurisdiction  in  which  those  facilities  are 
located — 

(i)  Has  no  building  code;  or 
(ii)  Has  no  building  code  that  applies 
to  the  facilities  or  to  the  applicant. 

(b)  An  applicant  affect«d  by  the 
condition  described  in  paragraph 
(a)(2)(i)  or  (ii)  of  this  section  shall 
submit  to  the  Secretary,  together  with  its 
application,  evidence  that  the  facilities 
would  not  meet  the  building  code  of  the 
geographically  nearest  jurisdiction  with 
a  building  code  pertinent  to  the 
deficiency  noted  in  the  application. 

(12  U.S.C.  1749»{c}(l)) 

S  61 4.28    Opinion  of  bond  or  legal  counsel. 

(a)  An  applicant  shall  submit — or 
arrange  to  have  submitted — to  the 
Secretary,  either  by  bond  counsel,  as 
described  in  paragraph  (b)  of  this 


section,  or  legal  counsel,  as  described  in 
paragraph  (c)  of  this  section,  legal 
opinions  with  respect  to^ 

(1)  The  legality  of  the  note  or  the  bond 
issue  that  the  applicant  proposes  to  o^er 
to  secure  the  loan; 

(2)  The  legal  authority  of  the  applicant 
to  offer  the  note  or  bond  issue  and 
secure  it  by  the  proposed  collateral;  and 

(3)  The  legality  of  the  debt  instrument 
and  collateral  on  delivery. 

(b)  As  used  in  this  section,  "bond 
counsel"  means  a  law  firm  or  individual 
lawyer — 

(1)  Who  is  thoroughly  experienced  in 
the  financing  of  construction  or 
rehabilitation  of  housing  through  the 
issuance  of  bonds; 

(2)  Whose  approving  opinions  have 
been  previously  accepted  by  purchasers 
of  bonds  offered  at  public  sales;  and 

(3)  Who,  if  the  borrower  is  a  public 
institution  or  agency,  is  a  recognized 
bond  counsel  in  the  municipal  field. 

(c)  As  used  in  this  section,  "legal 
counsel"  means  a  law  firm  or  individual 
lawyer — 

(1)  Having  experience  in  the  financing 
of  construction  or  rehabilitation  of 
housing;  and 

(2)  Whose  opinions  with  regard  to  that 
type  of  financing  have  been  accepted 
previously  by  responsible  lenders  or 
lending  institutions. 

(12  U.S.C.  1749a(c)(l)) 

Subpart  D— How  Does  th«  Secretary 
Make  a  Loan? 

§  614.30    How  does  the  Secretary  ranli 
applications  for  loans? 

(a)  The  Secretary  ranks  applications 
for«nergy  conservation  loans  according 
to  the  criteria  in  §  614.31. 

(b)  The  Secretary  ranks  applications 
for  housing  loans  according  to  the 
evaluation  criteria  in  S  614.32. 

(12  U.S.C.  1749a(c)(l)) 

§614.31    Selection  criteria  for  energy 
conservation  loans. 

For  projects  designed  to  conserve 
energy,  the  Secretary  evaluates  each 
application  according  to  the  following 
criteria,  for  a  total  of  100  possible  points: 

(a)  Savings  in  annual  operating  casta, 
(1)  liie  Secretary  examines  each 
application  for  information  that^hows 
the  extent  to  which  the  proposed  project 
will  result  in  savings  in  fuel 
consumption  and  other  energy  costs  on 
an  annual  basis. 

(2)  The  estimated  savings  in  annual 
operating  costs  are  the  difference 
between — 

(i)  Average  annual  routine  expenses 
for  heating  and  cooling  and  related 
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energy  oosts  for  the  previous  three 
years;  and 

(ii)  Projected  annual  operating  costs 
based  on  current  prices  of  fuel  and 
related  services  for  the  same  purposes 
for  the  proposed  project. 

(3)  The  Secretary  awards  up  to  50 
points  for  this  criterion. 

(b)  Extent  of  savings  compared  with 
assistance.  (1)  The  Secretary  examines 
each  apphcation  for  information  that 
shows  the  extent  to  which  the  savings 
projected  for  the  proposed  project  will 
recoup  the  assistance  received  under 
this  program. 

(2)  The  Secretary  awards  up  to  50 
points  for  this  criterion,  and  assigns  the 
highest  score  to  projects  requiring  the 
least  number  of  months. 
(12  U.S.C.  1749a(c)(l)) 

§  614.32    Selection  criteria  for  housing 
loans. 

For  construction  projects,  the 
Secretary  evaluates  each  application 
according  to  the  following  criteria,  for  a 
total  of  100  possible  points: 
.  (a)  Previous  residential  history.  (1) 
The  Secretary  examines  each 
application  for  information  that  shows 
whether  the  applicant  quallHes  as  a 
historically  residential  institution. 

(2)  The  Secretary  awards  6  points  for 
this  criterion. 

(b)  Use  of  existing  dormitories.  (1) 
The  Secretary  examines  each 
application  for  information  that  shows 
the  extent  to  which  the  applicant  makes 
effective  use  of  dormitory  space  that  it 
owns  or  leases. 

(2)  Use  of  dormitory  space  is 
measured  by  the  number  of  assignable 
square  feet  per  occupant. 

(3)  The  Secretary  awards  up  to  20 
points  for  this  criterion,  and  assigns  the 
highest  scores  to  applicants  with  the 
smallest  amount  of  space  per  occupant. 

(c)  Housing  deficiency.  (1)  The 
Secretary  examines  each  application  for 
information  that  shows  the  extent  to 
which  the  applicant  has  a  housing 
deficiency. 

(2)  Housing  deficiency  is  measured  by 
the  number  of  student  accommodations 
required  to^ 

(i)  Eliminate  overcrowding;  that  is, 
occupancy  in  excess  of  design  capacity; 

(ii)  Provide  accommodations  for 
students  living  in  substandard  housing; 
and 

(iii)  Provide  accommodations  for 
students  living  beyond  a  reasonable 
commuting  distance. 

(iv)  Provide  accommodations  for 
students  residing  in  facilities  leased  by 
the  college  with  leases  which  will 
terminate  and  will  not  be  renewed 
within  12  months  from  the  application 
date. 


(3)  Hie  Secretary  awards  up  to  20 
points  for  this  criterion  and  assigns  the 
highest  scores  to  applicants  with  the 
greatest  housing  deficiency. 

(d)  Relative  housing  deficiency.  (1) 
The  Secretary  examines  each 
application  for  information  that  shows 
the  extent  to  which  the  applicant  has  a 
relative  housing  deficiency. 

(2)  Relative  housing  deficiency  is 
measured  as  a  percentage  obtained  by 
dividing  the  total  housing  deficiency  in 
§  614.32(c)  by  the  institution's  fuU-Ume 
enrollment. 

(3)  The  Secretary  awards  up  to  20 
points  for  this  criterion  and  assigns  the 
highest  scores  to  applicants  with  the 
highest  relative  housing  deficiency. 

(e)  Impact  of  the  proposed  project  (1) 
The  Secretary  examines  each 
application  for  information  that  shows 
the  impact  of  the  proposed  project. 

(2)  Impact  is  measured  by  the  number 
of  necessary  student  accommodations 
the  applicant  proposes  to  add. 

(3)  The  Secretary  awards  up  to  17 
points  for  this  criterion  and  assigns  the 
highest  scores  to  the  applicants 
proposing  the  largest  number  of 
necessary  accommodations. 

(f)  Relative  impact  of  the  proposed 
project  (1)  The  Secretary  examines  each 
application  for  information  that  shows 
the  relative  impact  of  the  proposed 
project. 

(2)  Relative  impact  is  measured  as  a 
percentage  obtained  by  dividing  the 
number  of  necessary  accommodations 
to  be  provided  by  the  project  by  the 
total  housing  deficiency  obtained  under 
5614.32(c). 

(3)  The  Secretary  awards  up  to  17 
points  for  this  criterion  and  assigns  the 
highest  scores  to  appUcants  with  the 
highest  relative  impact. 

(12  U.S.C.  1749a(c)(l)) 

§614.33    Apportionment  of  loan  funds. 

(a)  The  Secretary  indicates  in  the 
application  notice  published  in  the 
Federal  Register,  the  amount  of  funds 
available  in  any  fiscal  year  that  will  be 
awarded  for  projects  in  each  category. 

(12  U.S.C.  1749(a)(c)(l)) 

(b)  The  Secretary  awards  to 
educational  institutions  in  any  one  State 
not  more  than  12.5  percent  of  the  total 
funds  available  for  loans  under  this 
program  in  any  fiscal  year. 

(12  U.S.C.  1749b) 

§614.34  Reservation  of  funds  for 
applications  from  tilstorically  btack 
colleges  and  Inverstties. 

(a)  Subject  to  the  restriction  in 
§  614.33,  the  Secretary,  as  necessary, 
may  deviate  from  the  rank  order  of 
applications  for  energy  conservation 


loans  and  for  housing  loans  to  ensure 
that  not  less  than  10  percent  of  total 
funds  available  and  not  less  than  10 
percent  of  the  number  of  loans  that  the 
Secretary  makes  are  reserved  for 
applications  from  historically  black 
colleges. 

(b)  The  purpose  of  this  reservation  of 
funds  is  to  assist  historically  black 
colleges  in  remedying  the  adverse 
effects  of  past  or  present  discrimination 
on  the  adequacy  of  those  colleges' 
housing  facilities  or  other  educational 
facilities. 

(12  U.S.C  1749a(c)(l)) 

§614.35    Pittrrminntliiii  nf  nnn  n^iiiliWy 
of  equaNy  favorat>t«  terms  and  condMons. 

(a)  The  Secretary  makes  a  loan  only  if 
the  Secretary  finds  that  the  apphcant  is 
tmable  to  secure  from  other  sources  a 
loan  with  terms  and  conditions  equally 
as  favorable  as  the  terms  and  conditions 
applicable  to  loans  under  this  part. 

(b)  In  order  to  assist  the  Secretary  in 
making  this  determination,  the  applicant 
shall  comply  with  any  procedures  the 
Secretary  may  establish,  including — if 
bonds  are  to  be  issued — public 
advertising  for  bids. 

(12  U.S.C  1749a(l)) 

§614.36    Loan  agreements. 

(a)  The  Secretary  prepares  and  sends 
a  loan  offer  to  an  applicant  if — 

(1)  The  apphcation  meets  all 
requirements  of  the  Act  and  the 
regulations  governing  administration  of 
the  Act;  and 

(2)  The  Secretary  approves  the  project 
and  reserves  funds  for  it 

(b)  The  loan  offer — 

(1)  Contains  the  terms  and  conditions 
for  the  loan;  and 

(2)  Is  conditioned  on  the  acceptance 
of  these  terms  and  conditions. 

(c)  The  accepted  loan  offer  constitutes 
the  agreement  between  the  Secretary 
and  the  applicant  for  the  loan. 

(12  U.S.C.  1749a) 

§614.37    Security  for  titeloaa 

(a)  A  borrower  shall  evidence  its  loan 
by  either  notes  or  bonds  issued  by  the 
borrower,  secured  by  a  mortgage,  a  trust 
indenture,  or  project  revenue,  or  any 
combination  thereof. 

(b)  If  the  Secretary  determines  that 
additional  security  is  needed  to 
reasonably  assure  loan  repayment,  the 
Secretary  may  require  one  or  more  of 
the  following: 

(1)  A  pledge  of  income  from 
endowment  funds. 

(2)  Securities  or  other  revenue 
sources. 

(3)  A  mortgage  on  other  facilities. 
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(4]  A  guarantee  of  the  payment  of 
principal  and  interest  by  a  third  party. 

(12  U.S.C.  1749a(c)(l)) 

§  614.38    Evidcnc*  of  approved  debt 
Instrument 

(a)  After  signifying  to  the  Secretary  its 
acceptance  of  a  loan  offer,  a  borrower 
shall  furnish  to  the  Secretary  a  debt 
instrument  in  the  form  the  Secretary 
prescribes  in  the  loan  agreement  and  in 
accordance  with  the  terms  and 
conditions  of  the  loan  agreement. 

(b)  The  approved  debt  instrument 
referred  to  in  paragraph  (a)  of  this 
section  shall  include  as  appropriate — 

(1)  A  recorded  copy  of  the  executed 
trust  indenture  between  the  borrower 
and  the  trustee  institution  or  other 
paying  agent;  and 

(2)  The  bond,  note,  or  other  security 
approved  by  the  Secretary. 

(12  U.S.C.  1749(a);  1749a(c)(l)) 

§  6 1 4.39    Loan  closing. 

Loan  closing  occurs  at  a  time 
determined  by  the  Secretary. 

(12  U.S.C.  1749a(c)(l)) 

§614.40    Interim  financing. 

(a)  A  borrower  may  arrange  for 
interim  flnancing,  subject  to  approval  of 
the  Secretary,  to  cover  the  cost  of  * 
construction  pending  the  loan  closing. 

(b)  If  the  Secretary  finds  that  the 
borrower  is  unable  to  secure  necessary 
interim  financing  on  reasonable  terms, 
the  Secretary  may  provide  for  advances 
against  the  approved  loan. 

(12  US.C.  1749a(c)(l)) 

§  614.41    Limitation  on  loan  amounts. 

(a)  The  maximum  loan  that  the 
Secretary  makes  to  an  eligible  applicant 
is  $3,500,000. 

(b)  The  minimum  Ipan  that  the 
Secretary  makes  to  an  eligible  applicant 
is  $100,000. 

(12  U.S.C.  1749a(c)(l),  20  U.S.C.  3474) 

Subpart  E— Wtiat  Conditions  Must  B« 
Met  by  a  Borrower? 

§«14.S0    Ellgibte  development  costs. 

Eligible  development  costs  under  this 
program  include  architectural  and 
engineering  services,  construction,  legal 
and  administrative  services,  interest 
during  construction,  built-in  or  installed 
kitchen  equipment,  such  as  ranges  and 
refrigerators,  and  equipment  for  food 
service  in  central  dining  facilities. 

(12  U.S.C.  1749a(c)(l)) 

§  614.51    Ineligible  development  costs. 

Ineligible  development  costs  are  the 
cost  of  furnishings,  other  than  kitchen 
and  food  service  equipment  such  as 


beds,  dressers,  and  tables,  whether 
built-in  or  movable. 

(12  U.S.C.  1749c(c);  1749«(c)(l)) 

§614.52    Additional  Ineligible  costs. 

(a)  If,  under  the  Act,  an  applicant  files 
for  assistance  for  a  proposed  project 
after  the  effective  date  of  these 
regulations,  the  Secretary  excludes  from 
eligible  development  costs  any  cost  for 
construction,  or  for  otherwise  eligible 
equipment,  if  the  contract  was  entered 
into— 

(1)  Before  the  date  the  apphcant  filed 
the  application;  and 

(2)  Before  the  Secretary  concurred  in 
the  award  of  the  contract. 

(b)  The  Secretary  excludes  from 
eligible  development  costs — 

(1)  Any  costs  for  land  incurred  more 
than  two  years  prior  to  application  date; 
and 

(2)  Any  costs  for  the  acquisition  of  an 
existing  structure  incurred  more  than 
one  year  prior  to  the  application  date. 

(12  U.S.C  1749(c);  1749a(c)(l)) 

§  6 1 4.53    Fee  for  government  field 
expense. 

(a)  For  each  approved  loan,  a 
borrower  shall  pay  a  fixed  fee  that  is 
sufficient  to  cover  the  cost  to  the 
Government  for  the  site  inspections  and 
reviews. 

(b)  The  fixed  fee  shall  be  an  amount 
equal  to  one-eighth  of  one  percent 
(.00125]  of  the  loan  amount,  with  a 
minimum  charge  of  $500  and  maximum 
charge  of  $1,500. 

(c)(1)  The  borrower  shall  compute  the 
fixed  fee  on  the  loan  amount  at  the  time 
of  the  original  loan  agreement 

(2)  After  the  execution  of  the  loan 
agreement,  the  borrower  may  not  meike 
an  adjustment  in  the  specified  fixed  fee. 

(12  U.S.C.1749d) 

§614.54    Construction  account 

(a)  A  borrower  shall  deposit  in  a 
separate  bank  account  known  as  the 
Construction  Account — 

(1)  The  proceeds  of  the  sale  of  the 
bonds  or  notes; 

(2)  Any  interim  advances  against  the 
approved  loans;  and 

(3)  All  other  money  that  the  borrower 
will  use  in  paying  for  the  construction, 
of  the  approved  project 

(b)  If  the  borrower  is  expending  funds 
of  its  own  on  the  project,  it  shall  deposit 
those  funds  in  the  Construction  Account 
and  expend  those  funds  prior  to 
obtaining  any  advances  from  the 
Secretary. 

(c)  The  borrower  shall  make  all 
expenditures  for  construction, 
rehabilitation  or  acquisition  from  this 
account 


(d)  Accounting  for  this  account  shall 
be  in  accordance  with  generally 
accepted  accounting  principles. 

(12  U.S.C.  1749a(c)(l)) 

§  6 1 4.55    Investment  of  idle  construction 
funds. 

(a)  If  the  money  on  deposit  in  the 
Construction  Account  exceeds  the 
estimated  disbursements  for  the  next  90 
days,  the  Secretary  encourages  the 
borrower  to  invest  those  excess  funds. 

(b)  If  the  borrower  chooses  to  invest 
the  funds  referred  to  in  paragraph  (a)  of 
this  section,  the  borrower — unless 
otherwise  prohibited  by  State  or  local 
law — shall  invest  those  funds  in — 

(1)  Direct  obligations  of  the  U.S. 
Government;  or 

(2)  Obligations  whose  principal  and 
interest  are  guaranteed  by  the  U.S. 
Government 

(c)  An  inestment  made  in  accordance 
with  paragraph  (b)  of  this  section  shall 
be  in  obligations  that  will  matiu%  not 
later  than  18  months  from  the  date  of  the 
investment 

(d)  Any  interest  earned  on  the 
investment  of  idle  funds  in  the 
Construction  Account  during  the 
construction  period  shall  be  deposited  in 
the  Construction  Account.  Any  such 
interest  shall  be  credited  against  the 
interest  expense  accruing  during  the 
construction  period.  In  the  event  that 
interest  earned  exceeds  interest 
expense,  the  excess  shall  be  used  to 
reduce  the  outstanding  principal  amount 
of  the  loan. 

(12  U.S.C.  1749a(c)(l)) 

§  614.56    Procedure  for  loan  disbursement 

(a)  The  borrower  shall  submit 
requests  for  loan  disbursement  on  forms 
prescribed  by  the  Secretary  and  shall 
furnish  to  the  Secretary  any  additional 
information  the  Secretary  may  request 

(b)  The  Secretary  charges  interest  on 
the  advances  at  the  same  rate  the 
Secretary  charges  interest  on  the  loan. 

(12  U.S.C.  1749a(c)(l)) 

§614.57    Disposal  Of  balance  remaining  in 
the  Construction  Account 

Upon  full  settlement  with  all 
contractors,  suppliers,  and  the  other 
parties  to  whom  it  has  incurred 
obligations  under  the  project,  a 
borrower  shall  dispose  of  any  money 
remaining  in  the  Construction  Account 
in  accordance  with  the  provisions  of  the 
loan  agreement. 

(12  U.S.C  1749a(c)(l)) 

§614.56    Detennlnation  of  final  approved 
development  costs. 

(a)  For  the  purpose  of  determining  the 
final  approved  development  costs,  the 


Federal  Register  /  Vol.  47.  No.  98  /  Thursday.  May  20.  1982  /  Rules  and  Regulations 


22027 


Secretary  may  permit  a  borrower  to 
use — in  place  of  an  audit  by  the 
Government — a  certificate  of  project 
development  cost  prepared  on  forms 
prescribed  by  the  Secretary  and 
executed  by  the  borrower. 

(b)(1)  In  conjunction  with  the 
Secretary's  determination  of  final 
approved  development  costs,  the 
borrower  shall  submit  to  the  Secretary 
whatever  documentation  the  Secretary 
requires. 

(2)  This  documentation  may  include 
but  is  not  limited  to.  a  certificate  of 
actual  cost — in  a  form  prescribed  by  the 
Secretary — showing  the  actual  cost  to 
the  borrower  for  construction, 
architectural,  legal,  organizational,  and 
offside  costs  and  other  items  of  expense 
approved  by  the  Secretary. 
(12  U.S.C.  1749c(c);  1749a(c)(l)) 

§614.59    Application  of  pledged  revenues. 

(a)  A  borrower  that  has  pledged 
project  revenues — either  net  or  gross — 
as  security  for  its  loan  must  deposit  all 
pledged  revenues  into  a  separate  fund  in 
accordance  with  the  terms  of  the  loan 
agreement. 

(b)  This  fund  is  known  as  the  Revenue 
Fund. 

(c)  The  borrower  shall  make 
repayments  on  the  loan  from  this  fund  in 
accordance  with  the  terms  of  the  loan 
agreement. 

(12  U.S.C.  1749a(c)(l) 

§614.60    Length  and  maturity  of  loan. 

(a)(1)  The  maximum  repayment  period 
for  a  housing  loan  under  this  program  is 
30  years,  unless  the  Secretary  finds  that 
a  longer  repayment  period  is  necessary. 

(2)  In  no  case  may  a  loan  repayment 
period  exceed  the  lesser  of  50  years  or 
the  estimated  useful  life  of  the  facilities 
to  be  constructed,  renovated  or 
purchased  with  the  proceeds. 

(b)  The  repayment  period  for  an 
energy  conservation  loan  shall  normally 
be  the  time  required  for  projected 
operating  savings  to  equal  the  costs  of 
the  project  plus  2  years. 

(c)  Loans  shall  bear  interest  at  a  rate 
not  to  exceed  three  percent  per  annum. 

(d)  Unless  the  Secretary  authorizes 
otherwise— 

(1)  The  borrower  shall  repay  the  loan 
in  not  less  than  annual  nor  more  than 


semiannual  equal  installments  of 
principal  and  interest 

(2)  However,  for  a  reasonable  period 
of  time — normally  not  exceeding  two 
years  following  the  date  of  the  loan— a 
borrower  may  make  payments  of 
interest  only. 

(12  U.S.C.  1749(c)) 

§  614.61    Borrower's  non-financial 
ot>ligations. 

In  addition  to  its  financial  obligations 
under  the  loan  agreement,  a  borrower 
under  this  program  must — as  required  in 
the  loan  agreement — agree  to— 

(a)  Maintain  its  status  as  an  eligible 
educational  institution; 

(b)  Use  the  project  for  the  purpose  or 
purposes  for  which  the  loan  was  made, 
unless  the  Secretary  approves  a  change 
of  purpose; 

(c)  Maintain  insurance  on  the  project 
facilities;  and 

(d)  Repair  and  maintain  the  project 
facilities. 

(12  U.S.C.  1749a(c)(l)) 

§  614.62    Deferments. 

(a)  A  borrower  may  request — and  the 
Secretary  may  grant — deferment  of  any 
repayment  due  on  a  loan  under  this 
program  if  the  borrower  has — 

(1)  CompUed  with — 

(i)  The  terms  and  conditions  of  the 
loan  agreement  and 

(ii)  All  nonfinancial  obligations  under 
§  614.61; 

(2)  Properly  applied  and  accounted  for 
all  assets  pledged  as  security  under  the 
loan  agreement  and 

(3)  Submitted  a  financial  plan  that 
satisfies  the  Secretary  that  the  borrower 
is  remedying  the  conditions  that  caused 
the  request  for  deferment 

(b)  If  the  Secretary  agrees  to  a 
deferment,  that  deferment  normally  does 
not  exceed  one  year  unless  the  borrower 
provides  evidence,  and  the  Secretary 
agrees,  that  a  longer  deferment  is 
necessary. 

(c)  The  Secretary  does  not  grant  a 
deferment  if  the  borrower  proposes  to 
do  any  of  the  following: 

(1)  Use  pledged  revenues  for  any 
purpose  or  purposes  other  than  that 
provided  in  the  loan  agreement. 

(2)  Create  another  lien  on  the  facilities 
assisted  imder  this  program. 

(3)  Release  obligors,  co-obligors,  or 
guarantors  under  the  loan. 


(4)  Request  a  reduction  of  principal  or 
interest 

(12  U.S.C  1749a(c)(8)) 

Appendix  A.— Guides  for  Detennining      ' 
Minimum  Energy  Saving* 

In  connection  with  projects  intended  to 
conserve  energy,  the  applicant  indicates  its 
compliance  with  minimum  energy 
conservation  measures  through  completion  of 
the  following  checklist: 

Code:  l=No  (no  considerable  involvement  in 

this  activity). 
Code:  2= Yes  (considerable  involvement  in 

this  activity). 
Code:  3=NA.  (not  applicable). 

Speciflc  temperature  ranges  and  thennostat 
settings: 
D  65*-68'  Winter 
D  75*-80*  Summer 
D  Reduction  in  illumination  levels  and  lamp 

wattage 
a  Substantial  night  and  weekend  building 

shutdowns 
D  Consolidation  of  activities  into  fewer 
buildings,  particularly  during  evenings 
and  weekends 
D  Development  of  energy  effident  space 

allocation  practices 
D  Scheduling  of  institutional  vacations 

during  energy  intensive  periods 
O  Restrictive  poUcy  on  appliance  usage 
D  Restrictive  policy  on  air  conditioning 

installation 
D  Reduction  of  domestic  hot  water 

tempera  tttfe 
D  Manual  reduction  of  fresh  air  makeup 
D  Manual  monitoring  of  buildings 
D  Work  schedule  adjustments  to  maximize  ' 

daylight  working  hours 
D  Reduction  of  building  heat  leakage  by 

using  blinds  and  drapes 
D  Maintenance  review  of  existing  energy 
systems: 
O  Inspection  and  regularized  maintenance 
of  steam  traps 
D  Inspection  and  correction  of  valve 
functions  and  air  filtration  systems 
where  needed 
O  ORSAT  analysis  of  flue  gases 
D  Total  involvement  of  institutional 
community: 
D  Faculty,  staff,  and  student  energy 

committee 
n  Appointment  of  building  energy 

monitors 
O  Energy  briefing  sessionswith  building 

occupants 
D  Campus-wide  energy  awareness 
programs 

If  the  answer  to  any  of  the  above  is  "na" 
please  attach  a  brief  explanation. 
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DEPARTMENT  OF  EDUCATION 

Office  of  Postsecondary  Education 

Application  Notice  for  New  Projects 
Under  ttie  College  Housing  Program 
for  Fiscal  Year  1982 

Applications  are  invited  for  new  , 
projects  under  the  College  Housing 
Program. 

Authority  for  this  progf&m  is 
contained  under  Title  IV  of  the  Housing 
Act  of  1950,  84  StaL  48,  77;  Pub.  L  81- 
475;  12  U.S.C.  1749-1749d.  and  under 
Section  306  of  the  Department  of 
Education  Organization  Act  (Pub.  L  96- 

88). 

Under  this  program,  the  Secretary  is 
authorized  to  award  low-interest  loans 
to  assist  eligible  institutions  (1)  in 
providing  housing  and  other  educational 
facibties  for  student  and  facidty 
members,  and  (2)  in  conserving  energy, 
and  reducing  related  operating  costs. 

Closing  Date  for  Transmittal  of 
Applications:  Applications  for  awards 
must  be  mailed  (post-marked)  or  hand- 
delivered  by  June  30. 1982. 

Applications  Delivered  by  Mail:  An 
application  sent  by  mail  must  be 
addressed  to  the  U.S.  Department  of 
Education.  Attention:  84.142,  College 
Facilities  Branch.  400  Maryland  Avenue. 
SW..  (ROB-3.  Room  3717).  Washington. 
D.C.  20202. 

An  applicant  must  show  proof  of 
mailing  consisting  of  one  of  the 
following: 

(1)  A  legibly  dated  U.S.  Postal  Service 
Postmaric 

(2)  A  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(3)  A  dated  shipping  label,  invoice  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  U.S.  Secretary  of 
Education. 

If  an  application  is  sent  through  the 
U.S.  Postal  Service,  the  Secretary  does 
not  accept  either  of  the  following  as 
proof  of  mailing:  (1)  A  private  metered 
postmark,  or  (2)  a  mail  receipt  that  is  not 
dated  by  the  U.S.  Postal  Service. 

An  applicant  should  note  that  the  U.S. 
Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before  relying 
on  this  method,  an  applicant  should 
check  with  its  local  post  o^ice. 


Applications  Delivered  by  Hand:  An 
applicadon  that  is  hand-delivered  must 
be  taken  to  the  U.S.  Department  ot 
Education,  College  Facilities  Branch. 
Room  3717.  Regional  Office  Building  3. 
7th  and  D  Streets.  SW.,  Washington. 
D.C.  between  8:00  a.m.  and  4:30  p.m. 
(Washington.  D.C.  time)  daily  except 
Saturday,  Sunday,  or  Federal  holidays. 
Applications  th^t  are  hand-dehvered 
will  not  be  accepted  after  4:30  p.m.  on 
the  closing  date. 

Program  Information:  The  College 
Housing  Program  provides  low-interest  3 
percent  long-term  loans  to 
postsecondary  educational  institutions 
for  the  construction.  rehabiUtation  or 
acquisition  of  student  and  faculty 
housing  and  related  facilities  and  for 
conserving  energy  and  reducing  related 
operating  costs. 

Regulations  for  this  program  are 
published  in  the  regulations  section  in 
this  issue  of  the  Federal  Register.  The 
regulations  specify  selection  criteria  for 
the  two  types  of  loans  available  under 
this  program.  All  applications  are 
ranked  according  to  the  criteria 
contained  in  §S  614.31  and  614.32  of  the 
program  regulations. 

Available  Funds:  There  is  authorized 
$75,000,000.  or  the  amoimt  of  income 
less  expenses,  whichever  is  less,  to  be 
made  available  for  College  Housing 
Loans.  Funds  available  for  commitment 
for  new  loans  in  fiscal  year  1982  are 
estimated  to  be  approximately 
$10,000,000.  However,  the  total  amount 
available  will  not  be  known  until  the 
end  of  the  fiscal  year.  Gross 
commitments  for  the  principal  amount  of 
direct  loans  may  not  exceed  $75,000,000. 
If  the  amount  of  available  funds  is 
greater  than  $30,000,000,  twenty-five 
percent  of  the  available  funds  will  be 
apportioned  for  energy  conservation 
loans  and  seventy-five  percent  of  the 
available  funds  will  be  apportioned  for 
housing  loans.  If  the  amount  of  available 
funds  is  $30,000,000  or  less,  the  total 
amount  will  be  used  for  energy 
conservation  loans. 

Application  Forms:  Application  forms 
and  program  information  packages  are 
available. 

Application  packages  will  not 
automatically  be  mailed  to  all 
institutions  of  higher  education.  Copies 
may  be  obtained  by  writing  to  the 


College  Facilities  Branch,  U.S. 
Departinent  of  Education,  400  Maryland 
Avenue,  SW.,  (ROB-3,  Room  3717). 
Washington,  D.C  20202. 

Applications  must  be  prepared  and 
submitted  in  accordance  with  the 
criteria,  instructions,  and  forms  included 
in  the  program  information  packages. 

Applicable  Regulations:  The 
regillations  appUcable  to  this  program 
are — 

(a)  The  Education  Department 
General  Administrative  Regulations 
(EDGAR)  In  34  CFR  75.179—75.173;  and 

(b)  The  final  regulations  governing  the 
College  Housing  Program.  34  CFR  Pari 
614,  published  in  this  issue  of  the 
Federal  Register. 

Special  Procedures:  On  or  before  the 
deadline  for  submitting  its  application  to 
the  Secretary,  the  apphcant  shall  submit 
a  copy  of  its  appUcation.  with  a  letter 
asking  for  comment,  to  the  State  and 
areawide  clearinghouses  estabHshed  in 
compliance  with  the  Office  of 
Management  and  Budget  Circular  A-95. 
The  apphcant  shall  also  submit  a  copy 
of  its  application  to  the  appropriate 
State  agency  for  postsecondary 
education.  Comments,  if  any,  are  to  be 
addressed  to  the  College  Facilities     ' 
Branch,  U.S.  Department  of  Education, 
400  Mary  land  Avenue,  SW.,  (ROB-3, 
Room  3717),  Washington.  D.C.  20202. 
Comments  must  be  received  within  20 
days  after  the  deadline  date  if  they  are 
to  be  considered.  The  apphcant  shall 
attach  to  its  application  to  the  Secretary 
a  copy  of  its  letter  requesting  the  State 
and  areawide  clearinghouses  to 
comment  on  the  application. 

FOR  FURTHER  mFORMATION  CONTACT: 

Charies  I.  Griffith,  College  Facilities 
Branch,  Department  of  Education,  400 
Maryland  Avenue,  SW.,  (ROB-3,  Room 
3717),  Washington,  D.C  20202. 
Telephone:  (202)  245-3253.       " 

(12  U.S.C.  1749-1749d} 
Dated:  May  12, 1962. 
(Catalog  of  Federal  Domestic  Assistance  Na 
84.142,  College  Housing  Program) 
Thomas  P.  Melady, 
Assistant  Secretary  for  Postsecondary 
Education. 

(FR  Doc  SZ-13S11  Piled  5-19-BK  ft45  ua] 
BILUNO  COOe  4000-OV4I 


Thursday 
May  20,  1982 


Part  VI 


i 


Department  of  the 
Interior 

Office  of  Surface  Mining  Reclamation  and 
Enforcement 

Conditional  Approval  of  the  Permanent 
Regulatory  Program  Submission  From  ttie 
State  of  Alabama  Under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977 


22030 


Federal  Register  /  Vol.  47,  No.  98  /  Thursday.  May  20. 1962  /  Rules  and  Regulations 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  901 

Conditional  Approval  of  the 
Permanent  Regulatory  Program 
SutMnission  From  ttte  State  of  Alabama 
Under  ttte  Surface  Mining  Control  and 
Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Final  rule. 

summary:  On  January  11, 1982.  the  State 
of  Alabama  resubmitted  to  the 
Department  of  the  Interior  its  proposed 
permanent  regulatory  program  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA)  30  U.S.C.  1201  et 
seq.  This  resubmission  follows  an  initial 
disapproval  which  was  published  in  the 
Federal  Register,  on  October  16, 1980  (45 
FR  68665-«8673].  The  purpose  of  the 
resubmission  is  to  demonstrate  the 
State's  intent  and  capability  to 
administer  and  enforce  the  provisions  of 
SMCRA  and  the  permanent  regidatory 
program  regulations,  30  CFR  Chapter 
VII.  Since  the  original  submission  was 
disapproved,  the  resubmission  consists 
of  the  entire  program  which  will  be 
considered  in  its  entirety  on  this 
decision.  This  rule  grants  conditional 
approval  of  the  Alabama  permanent 
program.  A  new  Part  901  is  being  added 
to  30  CFR  Chapter  VII  to  implement  this 
decision. 

EFFECnvE  date:  This  conditional 
approval  is  effective  May  20, 1982.  This 
conditional  approval  will  terminate  as 
specified  in  30  CFR  901.11  unless  the 
deHciencies  below  have  been  corrected 
in  accordance  with  the  dates  specitied 
in  30  CFR  901.11. 
AODREMES:  See  "Supplementary 
Information"  for  addresses  where  copies 
of  the  Alabama  Program  and 
administrative  record  on  the  Alabama 
program  are  available. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Arthur  Abbs,  Chief,  Division  of 
State  Program  Assistance,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  U.S.  Department  of  the 
Interior,  South  Building,  1951 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20240.  Phone;  202/343-5351. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Copies 

Copies  of  the  Alabama  program  and 
the  administrative  record  on  the 
Alabama  program  are  available  for 
public  inspection  and  copying  during 
regular  business  hours  at: 


Administrative  Record  Room,  Office  of 
Surface  Mining,  Region  II,  530  Gay 
Sti-eet,  S.W.,  Suite  500,  Knoxville,  TN 
37902. 

Office  of  Surface  Mining,  Administrative 
Record  Room,  Room  5315, 1100  L 
Sti-eet,  N.W.,  Washington,  D.C.  20204. 

Alabama  Surface  Mining  Commission, 
Centi-al  Bank  Building,  2nd  Floor,  811 
Second  Avenue,  Jasper,  AL  35501. 
In  addition,  copies  of  the  full  text  of  ^ 

the  program  are  available  for  inspection 

during  regular  business  hours  at  the 

following  locations: 

Office  of  Surface  Mining,  Administrative 
Record  Room,  Room  5315, 1100  L 
Sti^et,  N.W.,  Washington,  D.C.  20204. 

Alabama  Surface  Mining  Commission, 
100  Third  Sti^et  Fort  Payne,  AL  35967. 

Background 

The  general  background  on  the 
permanent  program,  the  program 
approval  process,  and  the  Alabama 
program  submission  were  discussed  in 
the  Federal  Register,  October  16, 1980 
(45  FR  68665-68673).  Subsequent  to  that 
Federal  Register  notice,  amendments  to 
the  Federal  regulations  were  published 
December  12. 1980  (45  FR  82084);  July  17, 
1981  (46  FR  37233);  September  29. 1981 
(46  FR  47720);  October  8, 1981  (48  FR 
50018):  October  28. 1981  (46  FR  53376) 
and  December  7, 1981  (46  FR  59934).  An 
interpretive  rule  was  published 
November  7, 1980  (45  FR  73945-73946). 
Additional  regulations  were  suspended 
pending  further  ndemaking  August  19. 
1981  (46  FR  42063). 

Also,  in  the  October  16, 1980,  Federal 
Re^ster  notice  the  Secretary  announced 
his  disapproval  of  the  Alabama  program 
and  specitied  the  reasons  for 
disapproval. 

Background  on  the  Alabama 
Resubmission 

In  accordance  with  the  procedures  set 
forth  in  30  CFR  732.13(f),  The  State  of 
Alabama  originally  had  60  days  from  the 
date  of  publication  of  the  Secretary's 
disapproval  decision  on  October  16. 
1980,  to  resubmit  a  revised  program  for 
consideration.  On  November  12, 1980, 
the  Circuit  Court  of  Walker  County, 
Alabama,  enjoined  the  Alabama  Surface 
Mining  Reclamation  Commission  from 
submitting  or  resubmitting  to  the  Office 
of  Surface  Mining  (OSM)  the  Alabama 
Permanent  State  program.  By  order  of 
the  court  dated  January  8, 1982,  the 
injection  was  dissolved  and  the  State 
was  ordered  to  submit  the  State 
program  on  or  before  January  11, 1982. 
The  State  submitted  its  revised  program 
for  consideration  on  January  11, 1982. 
Announcement  of  Alabama's 
resubmission  was  made  in  newspapers 


of  general  circulation  within  the  State  of 
Alabama  and  published  in  the  Federal 
Register  on  January  15, 1982  (47  FR 
2338-2340).  That  Federal  Re^ster  notice 
also  announced  a  public  comment 
period  extending  to  February  16  ,  1982, 
and  a  public  hearing  which  was  held  on 
February  11, 1982,  in  Jasper,  Alabama. 
Alabama  submitted  moditications  to  the 
resubmission  on  April  9, 1982,  and  a 
public  comment  period  was  opened  on 
these  modiHcations  April  20  through 
April  30, 1982  (47  FR  16797,  April  20, 
1982). 

Public  disclosure  of  comments  by 
Federal  agencies  was  made  on  May  13, 
1982  (47  FR  20631.)  On  May  13, 1982,  tiie 
Administrator  of  the  Environmental 
Protection  Agency  transmitted  her 
written  concurrence  on  the  Alabama 
program. 

The  Regional  Director  completed  his 
program  review  on  May  6, 1982,  and 
forwarded  the  public  hearing 
transcripts,  written  presentations,  and 
copies  of  all  comments  to  the  Director 
together  with  a  recommendation  that  the 
program  be  conditionally  approved. 

On  May  11, 1982,  die  Director 
recommended  to  the  Secretary  that  the 
Alabama  program  be  conditionally 
approved 

The  basis  and  purpose  statement  for 
the  Secretary's  decision  to  conditionally 
approve  Alabama's  consists  of  this 
notice.  The  Alabama  program  consists 
of  the  formal  submiwion  of  January  11. 
1982,  (Administrative  Record  No.  AL- 
326A),  as  clarified  in  a  meeting  with 
OSM  on  April  9. 1982.  (See  AL-347.) 

Throughout  the  remainder  of  this 
notice,  "Alabama  program,"  "Alabama 
submission,"  or  "Alabama 
resubmission"  is  used  to  mean  the 
documents  cited  above.  The  term 
"original  submission"  is  used  to  mean 
the  submission  of  March  3, 1980,  which 
was  subsequenUy  disapproved  by  the 
Secretary.  The  terms  "Alabama  Surface 
Mining  Reclamation  Commission"  and 
"Alabama  Surface  Mining  Commission" 
are  synonymous,  the  word 
"Reclamation"  having  been  dropped 
recenUy  from  the  former  term. 

The  Secretary's  Findings  below  are 
organized  toiollow  the  order  set  forth  in 
section  503  of  SMCRA  and  30  CFR 
732.25,  respectively.  These  sections 
specify  the  findings  which  the  Secretary 
must  make  before  he  may  approve  a 
regulatory  program. 

Secretary's  Findings 

Section  503(a)  of  SMCRA  Findings:  In 
accordance  with  section  503(a)  of 
SMCRA.  die  Secretary  finds  tiiat 
Alabama  has  the  capability  to  carry  out 
the  provisions  of  SMCRA.  Findings 
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made  in  accordance  with  section  503(a) 
of  SMCRA  are  set  forth  in  Findings  1 
through  7  below. 

Finding  1 

The  Secretary  finds  that  the  Alabama 
Surface  Mining  Control  and  Reclamation 
Act  of  1981.  Act  No.  81-435  (Alabama 
SMCRA).  and  the  regulations  adopted 
thereunder  provide,  except  as  noted 
below,  for  the  regulation  of  surface  coal 
mining  and  reclamation  operations  on 
non-Indian  and  non-Federal  lands  in 
Alabama  in  accordance  with  SMCRA. 
This  finding  is  based  on  the 
requirements  of  section  503(a)(1)  of 
SMCRA  (30  U.S.C.  1253(a)(1)).  The 
issues  underlying  this  finding  are 
aniyzed  in  finding  1.1  and  1.2  below. 

1.1    In  section  10(f).  the  Alabama 
SMCRA  provides  that  appeals  to  cinnut 
court  fi-om  Commission  decisions  are  to 
be  tried  de  novo.  Section  526(b)  of 
SMCRA  provides  that  when  decisions  of 
the  Secretary  are  reviewed  judicially  in 
Federal  Court  the  review  is  "soley  on 
the  record  made  before  the  Secretary." 
Section  526(e)  also  states  that  "Action  of 
the  State  regulatory  authority  pursuant 
to  an  approved  State  program  shall  be 
subject  to  judicial  review  by  a  court  of 
competent  jurisdiction  in  accordance 
with  State  law  *••••.  The  practice  of 
de  novo  appeals  is  acceptable  provided 
seven  specific  conditions  or  criteria  are 
met 

In  an  executive  session  at  OSM 
Headquarters  in  Washington,  D.C.  on 
April  9, 1982.  duly  authorized 
representatives  of  Alabama  committed 
the  State  to  the  seven  specific  criteria  as 
indicated  under  the  following  individual 
items  (a)  through  (g).  (Administrative 
Record  No.  AL-347). 

(a)  Insure  preservation  of  the 
administrative  record,  including  all 
exhibits  and  transcripts  of  all  testimony 
taken  at  the  proceeding.  Alabama 
referenced  section  10(e)  of  the  Alabama 
SMCRA  which  assures  compliance  with 
the  criterion. 

(b)  Guarantee  that  the  party  to  a  de 
novo  review  proceeding  has  the  right  to 
use  any  evidence  contained  in  the 
administrative  record  whenever  such 
evidence  cannot  otherwise  be 
practicably  obtained.  Alabama 
explained  that  under  its  case  law,  prior 
sworn  testimony  may  be  used  if  a 
witness  is  unavailable.  Additionally, 
such  testimony  may  be  used  at  any  time 
for  impeachment. 

(c)  Insure  that  any  money  paid  into 
escrow  is  held  until  there  is  a  final 
binding  resolution  of  the  controversy. 
Alabama  referenced  section  26(c)  of 
ASMCRA  to  satisfy  the  criterion. 

(d)  Demonstrate  that  the  provisions 
for  trial  de  novo  will  not  result  in  undue 
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delay  so  as  to  undermine  the 
effectiveness  of  the  enforcement 
program.  Alabama  referenced  section 
10(0  of  ASMCRA  to  satisfy  the  criterion. 

(e)  Make  trial  de  novo  review 
available  to  any  party  to  the 
administrative  proceeding,  including  the 
regulatory  authority  and  any  intervening 
parties.  Alabama  referenced  section 
10(f)  of  ASMCRA  to  satisfy  the  criterion. 

(f)  Insure  that  review  by  trial  de  novo 
is  not  available  to  a  person  who  has 
failed  to  appear  at  or  waived  his  right  to 
an  administrative  hearing.  Alabama 
referenced  section  10(d)(2)  of  ASMCRA 
to  satisfy  the  criterion. 

(g)  Provide  for  representation  of  the 
regulatory  authority  by  a  Ucensed 
attorney  at  law  at  every  stage  of  the 
judicial  review  proceeding.  Alabama 
referenced  section  10(d)(1)  of  ASMCRA 
and  assured  that  the  regulatory  ' 
authority  will  be  represented  at  every 
stage  of  the  judicial  review  proceeding 
by  the  Alabama  Attorney  General's 
Office. 

In  view  of  these  commitments,  the 
Secretary  finds  that  Alabama's 
procedure  for  trial  de  novo  under  the 
prescribed  conditions  is  no  less  effective 
than  the  Federal  review  procedure. 

1.2    In  section  27(f)  the  Alabama 
SMCRA  fails  to  provide  for  "reasonable 
attorney  and  expert  witness  fees"  as 
required  by  section  520(f)  of  SMCRA. 
Since  the  Federal  Act  imposes  this 
requirement  the  State  program  is  not  in 
accordance  with  that  Act  Therefore, 
approval  of  the  Alabama  program  is 
conditioned  upon  a  statutory 
amendment  to  the  Alabama  SMCRA  to 
provide  for  reasonable  attorney  and 
expert  witness  fees. 

Finding  2 

The  Secretary  finds  that  the  Alabama 
SMCRA  provides  sanctions  for 
violations  of  Alabama  laws,  regulations 
or  conditions  of  permits,  and  these 
sanctions  meet  the  minimum 
requirements  of  SMCRA.  This  finding  is 
based  on  the  requirements  of  section 
503(a)(2)  of  SMCRA  (30  U.S.C 
1253(a)(2)). 

Finding  3 

The  Secretary  finds  that  the  Alabama 
Surface  Mining  Commission  has 
sufficient  administrative  and  technical 
personnel  and  sufficient  funds  to  enable 
Alabama  to  regulate  surface  coal  mining 
and  reclamation  operations  in 
accordance  with  the  requirements  of 
SMCRA.  This  finding  is  based  on  the 
requirements  of  section  503(aK3)  of 
SMCRA  (30  U.S.C.  1253(a)(3)). 


Finding  4 

The  Secretary  finds  that  the  Alabama 
SMCRA  provides  for  the  effecti've 
implementation,  maintenance,  and 
enforcement  of  a  permit  system  that 
meets  the  requirements  of  SMCRA.  This 
finding  is  based  on  the  requirements  of 
section  503(a)(4)  of  SMCRA  (30  VS.C. 
1253(a)(4)). 

Finding  5 

The  Secretary  finds  that  Alabama  has 
established  an  adequate  process  for  the 
designation  of  areas  as  unsuitable  for 
surface  coal  mining  in  accordance  with 
section  522  of  SMCRA,  30  U.S.C  1271. 
This  finding  is  based  on  the 
requirements  of  section  503(al(5)  of 
SMCRA  (30  U.S.C  1253(a)(5)). 

Finding  8 

The  Secretary  finds  that  Alabama  has 
established,  for  the  purpose  of  avoiding 
duplication,  a  process  for  coordinating 
the  review  and  issuance  of  permits  for 
surface  coal  mining  and  reclamation 
operations  with  other  Federal  and  State 
permit  processes  applicable  to  the 
proposed  operations.  This  finding  is 
based  on  the  requirements  of  section 
503(a)(6)  of  SMCRA  (30  U.S.C 
1253(a)(6)). 

Finding  7 

The  Secretary  finds  that  Alabama  has 
fully  enacted  regidations  which,  except 
for  minor  deficiencies  discussed  in  the 
Findings,  are  no  less  effective  than  30 
CFR  Chapter  Vn.  This  finding  is  based 
on  the  requirements  of  section  503(a)(7) 
of  SMCRA  (30  U.S.C.  1253(a)(7}).  The 
issues  underlying  this  finding  are 
analyzed  in  Findings  12  through  30, 
below. 

Section  503(b)  of  SMCRA  Findings 

As  required  by  section  S03(b)(l)-(3)  of 
SMCRA.  30  U.S.C  1253(b)(lH3).  and  30 
CFR  732.11-732.13.  the  Secretary  has, 
through  OSM.  fulfilled  the  requirements 
set  forth  in  Findings  8  through  10  below. 

Finding  8 

The  Secretary  has  solicited  and 
publicly  disclosed  the  views  of  the 
Administrator  of  the  Environmental 
Protection  Agency,  the  Secretary  of 
Agriculture,  and  the  heads  of  other 
Federal  agencies  concerned  with  or 
having  special  expertise  pertinent  to  the 
proposed  Alabama  program. 

Finding  9 

The  Secretary  has  obtained  the 
written  conciurence  of  the 
Administrator  of  the  Environmental 
Protection  Agency  with  respect  to  those 
aspects  of  the  Alabama  program  which 
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relate  to  air  or  water  quality  standards 
promulgated  under  the  authority  of  the 
Federal  Water  Pollution  Control  Act,  as 
amended  (33  U.S.C.  1151-1175)  and  the 
Clean  Air  Act.  as  amended  (42  U.S.C. 
1B57  etseq.]. 

Finding  10 

The  Secretary  held  a  public  hearing  in 
Jasper,  Alabama  on  February  11, 1982, 
on  the  adequacy  of  the  Alabama 
program  submission. 

Finding  11 

The  Secretary  Rnds  that  the  State  of 
Alabama  has  the  legal  authority  and 
qualified  personnel  necessary  for  the 
enforcement  of  the  environmental 
protection  standards  of  SMCRA.  This 
finding  is  based  on  the  requirements  of 
section  503(b)(4)  of  SMCRA  (30  U.S.C. 
1253(b)(4)). 

CFR  732.15    Findings 

In  accordance  with  30  CFR  732.15,  the 
Secretary  makes  Findings  12  through  30 
below  on  the  basis  of  information  in  the 
Alabama  program  resubmission,  public 
comments  and  testimony,  written 
representations  at  the  public  hearings, 
and  other  relevant  information  in  the 
administrative  record.  At  a  meeting  on 
April  9, 1982,  at  OSM  Headquarters, 
Washington  D.C.  (Administrative 
Record  No.  AL-347)  Alabama  agreed  to 
certain  regulation  changes  and 
interpretations,  and  to  certain  policies  to 
be  implemented  by  the  State.  In  the 
following  findings  the  term  "the  State 
has  agreed"  or  similar  terms  refer  to 
agreements  reached  at  that  meeting. 

Finding  12 

In  accordance  with  S  732.15(a),  the 
Secretary  finds  that,  except  as  noted 
below,  the  program  provides  for 
Alabama  to  carry  out  the  provisions  and 
meet  the  purposes  of  SMCRA.  The  State 
legislative  authority  is  discussed  in 
Findings  1,  2  and  4.  State  regulations 
and  narrative  descriptions  are  discussed 
in  Findings  12  through  30.  Issues  which 
are  general  in  nature  and  do  not  apply 
to  individual  sections  are  analyzed  as 
follows: 

12.1    In  the  definition  of  "Extraction 
of  Coal  as  an  Incidental  Part"  at  section 
700.5,  the  State  has  omitted  from  its 
definition  all  except  the  first  sentence  of 
the  Federal  definition  (30  CFR  700.5). 
The  omitted  pari  contains  language 
stating  that  extraction  of  coal  from  areas 
outside  the  right  of  way  or  boundaries  of 
the  area  affected  by  the  construction  of 
a  government  financed  project  shall  be 
subject  to  regulation.  The  intent  of 
SMCRA  and  the  Federal  regulations  is 
to  exempt  only  the  area  directly  affected 
by  construction  of  the  project,  not  some 


larger  area  being  mined.  Approval  of  the 
Alabama  program  is  conditioned  upon  a 
change  to  the  Alabama  regulations  to 
include  provisions  no  less  effective  than 
the  Federal  definition.  Alabama  has 
agreed  that  until  a  regulation  change  is 
accomplished,  the  State  will  interpret 
the  present  wording  to  include 
regulation  of  all  areas  included  by  the 
Federal  definition.  The  Secretary  finds 
this  solution  to  be  no  less  effective  than 
the  Federal  definition. 

12.2  The  State's  definition  of 
"Federal  Lands"  at  section  700.5  states: 
"any  land,  including  mineral  •  •  *  ". 
The  Federal  definition  at  30  CFR  700.5 
states:  "any  land,  including  mineral 
interests  •  •  •  ".  This  is  a  typographical 
error  and  the  word  "interests"  should  be 
included.  Approval  of  the  Alabama 
program  is  conditional  upon  a  revision 
to  the  regulation  to  correct  the 
typographical  error  by  inserting 
"interests"  after  "mineral".  The 
Secretary  finds  that  the  insertion  will 
render  the  State  definition  no  less 
effective  than  the  Federal  definition. 

12.3  The  State's  definition  of 
"Groundwater"  at  section  700.5  states: 
"Groundwater  means  subsurface  water 
that  fills  available  openings  in  rock  or 
soil  materials  below  the  zone  of 
saturation".  The  Federal  definition  at  30 
CFR  701.5  states:  "Groundwater  means 
subsurface  water  that  fills  available 
openings  in  rock  or  soil  material  to  the 
extent  that  they  are  considered  water 
saturated."  Further,  Alabama's 
definition  of  water  table  is  inconsistent 
with  its  own  definition  of  groundwater. 
The  Federal  definition  includes  the 
water  table  (irregular),  capillary  water, 
(if  appropriate)  and  the  zone  of 
satiu-ation  (groundwater).  The  State's 
definition  includes  only  that  water 
below  (the  bottom  of)  the  zone  of 
saturation.  Consequently,  much  water 
included  in  the  Federal  definition  is 
omitted  from  the  State  definition.  As  a 
condition  of  approval,  Alabama  must 
revise  its  regulations  to  correct  the 
deficiency  by  substituting  "in"  for 
"below".  The  Secretary  finds  that  the 
substitution  will  render  the  definition  no 
less  effective  than  the  Federal 
counterpart. 

12.4    In  its  definition  of  "Surface  Coal 
Mining  Operations"  at  section  700.5,  the 
State  has  omitted  language  stating  that 
extraction  of  coal  from  refuse  piles  is 
covered.  Remining  coal  refuse  piles  is  an 
activity  contemplated  by  SMCRA  as 
requiring  regulation.  The  Federal 
definition  of  "surface  mining  activities" 
at  30  CFR  701.6  makes  it  clear  that  such 
activity  is  covered.  Alabama  has  agreed, 
as  a  matter  of  policy  to  interpret  its 
regulations  to  include  within  the  scope 
of  the  regulatory  program  remining  of 


coal  refuse  piles.  Based  on  this 
assurance,  the  Secretary  finds  that  this 
interpretation  will  render  the  definition 
no  less  effective  than  the  Federal 
counterpart. 

12.5    The  Federal  definition  of 
"Historic  Lands"  at  30  CFR  762.5 
includes  important  language  relative  to: 
(1)  "Sites  having  religious  or  cultural 
significance  *  *  *"  and  (2)  "sites  for 
which  historic  designation  is  pending." 
This  language  is  omitted  from  the  State 
definition  at  section  700.5.  The  Secretary 
finds  that  the  omitted  or  comparable 
provisions  should  be  included  in  the 
State's  definition  so  as  to  define  those 
sites  which  the  regulatory  authority 
must  consider  in  the  designation  of 
lands  unsuitable  process.  Therefore,  as 
a  condition  of  approval,  Alabama  must 
amend  its  unsuitability  regulations  to 
provide  for  lands  having  religious, 
cultural  or  historic  significance.  The 
Secretary  believes  the  present  language, 
while  lacking  desirable  details,  is 
sufficiently  specific  to  enable  the 
Regulatory  Authority  to  offer  the 
necessary  protection  to  valuable  sites 
until  a  regulation  change  can  be 
accomplished. 

Finding  13 

The  Secretary  finds  that  the  Alabama 
program  submission  demonstrates, 
except  as  noted  below,  that  the 
Alabama  Surface  Mining  Commission 
has  authority  under  Alabama  laws  to 
implement,  administer,  and  enforce  all 
applicable  requirements  consistent  with 
30  CFR  Chapter  VIL  Subchapter  K,  and 
the  Alabama  program  includes 
provisions  adequate  to  do  so.  Special 
provisions  comparable  to  30  CFR  Parts 
820,  822  and  825  for  anthracite  mines 
and  operations  in  alluvial  valley  floors 
are  not  applicable  to  or  included  in  the 
Alabama  law  or  regulations.  This 
finding  is  made  under  the  requirements 
of  30  CFR  732.15(b)(1).  Alabama 
incorporates  provisions  corresponding 
to  sections  515  and  516  of  SMCRA  in 
Title  in,  Alabama  SMCRA  sections  22 
and  23  and  in  the  Alabama  Regulations 
Subchapter  K. 

Discussion  of  significant  issues  raised 
during  the  review  of  the  Alabama 
environmental  performance  standards 
follows. 

13.1    Section  815.15(a)  of  30  CFR 
states  that  wildlife  habitats  "shall  not  be 
disturbed  during  coal  exploration." 
Alabama's  section  815.1S(a)  qualifies 
this  prohibition  by  stating  that  such 
habitats  "shall  not  be  unnecessarily 
disturbed."  Therefore,  as  a  condition  of 
approval,  Alabama  must  amend  its 
regulation  to  delete  the  word 
"unnecessarily".  The  Secretary  has 


Federal  Regbter  /  Vol.  47.  No.  98  /  Thursday.  May  20.  1982  /  Rules  and  Regulationg  22033 


agreed  to  Alabama's  suggestion  that 
"significantly"  may  be  substituted  for 
"unnecessarily".  Alabama  has  further 
agreed  that  until  a  regulation  change  is 
accompUshed,  any  significant 
disturbance  will  be  considered  to  be 
unnecessary. 

13.2  Alabama  section  819.11(c) 
requires  that  auger  holes  be  plugged  and 
sealed  "contemporaneous"  with  the 
mining.  Section  819.11(c)  of  30  CFR 
requires  sealing  within  72  hours  in  some 
instances.  Although  a  review  of  the 
preamble  of  the  Federal  regulations 
failed  to  produce  support  for  the  specific 
time  period  listed  (72  hours),  support  is 
found  for  requiring  that  auger  holes  be 
plugged  quickly  after  they  are  drilled. 
The  State  uses  the  phrase 
"contemporaneous  with  the  augering 
operation".  U  was  unclear  what  amount 
of  time  the  State  contemplates  in  the  use 
of  the  word  "contemporaneous". 
Alabama  has  agreed  that  it  will 
interpret  "contemporaneous"  to  mean 
seventy-two  (72)  hours  when  an  acid 
coal  seam  is  encountered  or  other 
hazardous  or  potentially  harmful 
conditions  are  present.  Based  on  this 
interpretation,  the  Secretary  finds 
Alabama  section  819.11(c]  to  be  no  less 
effective  than  the  Federal  counterpart 

13.3  Part  823  of  Alabama's 
regulations  does  not  include  a  proper 
"Scope"  section  comparable  to  30  CFR 
823.1.  Instead  of  a  "Scope"  section 
which  sets  out  what  the  part  regulates, 
Alabama  has  stated  what  is  not 
regulated.  Alabama  has  indicated  that  a 
large  part  of  the  Scope  section  was 
omitted  through  typographical  error  and 
has  agreed  to  include  an  appropriate 
Scope  section.  As  a  condition  of 
approval  Alabama  must  revise  its 
regulations  to  include  an  appropriate 
Scope  section. 

13.4  Section  823.12  of  the  State's 
prime  farmland  regulations  allows  the  C 
horizon  or  a  combination  of  horizons  to 
be  substituted  for  the  A  horizon.  No 
provision  is  made  for  a  like  substitution 
in  30  CFR  823.12.  Alabama's  regulations 
state  that  when  C  horizon  or  a 
combination  of  horizons  is  substituted 
for  the  A  horizon,  the  substitute  shall 
"be  equal  or  more  favorable  for  plant 
growth  than  the  A  horizon".  The  State, 
however,  fails  to  specify  that  any  tests 
be  made  to  provide  that  the  substituted 
horizons  are  sufficient,  Alabama  has 
agreed  that  it  will  obtain  a 
recommendation  from  the  U.S.  Soil 
Conservation  Service  (SCS)  and  that  the 
Regulatory  Authority  will  not  approve 
the  substitution  unless  said  substitution 
is  approved  by  SCS.  Based  on  this 
policy,  the  Secretary  finds  that  Alabama 


section  823.12  is  no  less  effective  than 
the  Federal  counterpart. 

13.5  The  State  language  at  section 
823.15  is  less  effective  than  30  CFR 

823.15.  State  section  823.15  reads 

shall  meet  the  following  revegetation 
requirements  of  section  816.116(c)  and 

*  *  *".  By  inclusion  of  the  word 
"following"  it  is  implied  that  only  those 
parts  of  section  816.116(c)  which  appear 
thereafter  need  be  adhered  to.  U 
interpreted  in  this  way.  a  good  part  of 
section  816.1ie(c)  would  be  voided. 
Therefore,  as  a  condition  of  approval, 
Alabama  must  revise  its  regulations  to 
omit  the  word  "following"  or  place  it 
after  "and".  The  Secretary  believes  that 
the  above  change  will  render  State 
section  823.15  no  less  effective  than  the 
Federal  counterpart. 

13.6  State  section  824.11(a)(3) 
includes  "forestry"  as  an  approved 
postmining  land  use  for  mountain  top 
removal  areas.  Section  824.11(a)(3)  of  30 
CFR  omits  "forestry"  as  an  approved 
postmining  land  use  for  such  areas. 
Section  515(c)(3)  of  SMCRA  also  does 
not  allow  "forestry"  as  a  land  use  when 
the  mountain  top  removal  exception  to 
the  approximate  original  contour  (AOC) 
is  used.  SMCRA  allows  only  "industrial 
commercial,  agricultural,  residential  or 
public  facility"  uses.  Alabama  has 
agreed  to  limit  its  interpretation  of  forest 

.  land  or  forestry  to  encompass  only  land 
used  for,  or  the  process  of  tree  fanning 
or  silviculture.  "The  planting  of  trees  as 
ground  cover  only  or  to  establish 
woodlands  is  not  included.  Based  on 
this  interpretation,  the  Secretary  finds 
Alabama  section  824.11(a)(3)  no  less 
effective  than  the  Federal  counterpart. 

13.7  Sections  816.42  (a)  and  (c)  and 
817.42  (a)  and  (c)  of  30  CFR  require  that 
all  surface  drainage  from  the  disturbed 
area  must  be  passed  through  a 
sedimentation  pond  or  a  series  of 
sedimentation  ponds  before  leaving  the 
permit  area.  OSM  has  determined  that 
sedimentation  ponds  represent  the  best 
technology  ciurently  available.  The 
State  regulations  at  816.42(a)  and 
817.42(a)  direct  that  such  drainage  be 
passed  through  sedimentation  ponds  "or 
a  treatment  facility". 

Therefore,  as  a  condition  of  approval 
Alabama  must  revise  its  regulations  or 
otherwise  amend  its  program  to  provide 
that  at  the  present  time,  the  best 
technology  currently  available  for 
sediment  control  is  sedimentation 
ponds,  and  should  Alabama  wish  to 
approve  any  other  technology,  the  State 
will  first  submit  the  proposal  to  OSM  for 
review  and  approval  as  either  an 
experimental  practice  or  a  program 
amendment.  Furthermore,  pending 
completion  of  the  above,  Alabama  has 


agreed  not  to  use  its  authority  to 
approve  treatment  facilities  other  than 
sedimentation  ponds  or  the  approval 
will  terminate  immediately. 

Additionally,  the  State  regulations 
contain  no  counterpart  to  the  Federal 
regulations  at  30  CFR  816.42  (a)  and  (b) 
and  817.42  (a)  and  (b).  These  Federal 
regulations  require  that  where  drainage 
from  the  distxirbed  area  and  drainage 
from  areas  not  currently  disturbed  are 
mixed  in  the  same  sedimentation  pond 
or  ponds,  the  specified  effluent 
limitations  must  be  met  by  the  ponds' 
total  discharge.  The  State  has  agreed 
that  all  discharges  from  ponds,  whatever 
the  source,  will  be  required  to  meet  the 
specified  effluent  limits.  Based  on  this 
interpretation,  the  Secretary  has 
determined  that  the  above  policy 
statement  renders  the  State  regulation* 
regarding  sediment  ponds  no  less 
effective  than  30  CFR  81&42  (a)-(c)  and 
817.42  (a)-{c). 

/13.8    Sections  816.49(b)  and  817.49(b) 
of  30  CFR  reference  30  CFR  816.46(e}^u) 
and  817.46(e)-(u)  respectively.  State 
sections  816.49(b)  and  817.49(b) 
reference  only  State  sections  816.46(c)- 
(h)  and  817.46(c)-(h),  respectively 
because  other  sections  have  been 
omitted  from  the  State  sections  816.46 
and  817.46.  As  a  condition  of  approval, 
Alabama  must  revise  its  regulations  to 
include  criteria  no  less  effective  than 
those  at  30  CFR  816.46(e)-{u)  and 
817.46(e)-{u)  and  to  reference  all 
appropriate  sections  in  Alabama 
regulations  816.49(b)  and  817.49(b). 
Alabama  has  agreed  that  until  a 
regulation  change  is  accomplished,  it 
will  not  issue  any  permanent  program 
permits  that  are  inconsistent  with 
Federal  requirements  of  30  CFR  816.46 
(eHu)  and  817.46(e)-(u).  The  Secretary 
beUeves  that  the  abo^  regulation 
change  and  policy  statement  render  the 
State  regulations  no  less  effective  than 
the  Federal  counterparts. 

13.9    Alabama  sections  816.49(c)  and 
817.49(c]  specify  a  static  safety  factor  of 
1.5  and  perimeter  slopes  that  are  stable. 
Sections  816.49(c)  and  817.49(c)  of  39 
CFR  specify  slopes  not  steeper  than 
lv:2h  and  stable.  The  State  leaves  the 
design  to  the  engineer.  Some  slopes 
would  not  be  stable  at  grades  flatter 
than  lv:2h.  The  issue  is  not  a  matter  of 
1.5  safety  factor  vs  2:1  slope.  The 
Federal  regulations  require  a  minimum 
slope  in  addition  to  stability  which 
provides  an  additional  degree  of  safety. 
Therefore,  as  a  condition  of  approval, 
Alabama  must  revise  its  regulations  to 
include  the  lv:2h  slope  limit 
requirement.  Alabama  has  agreed  that 
until  a  regulation  change  is 
accomplished,  the  State  will  not  issue 
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any  permanent  program  permits  that 
permit  a  slope  greater  than  lv:2h.  The 
Secretary  finds  that  the  agreed  upon 
regulation  change  and  poUcy  statement 
render  the  above  State  sections  no  less 
effective  than  the  Federal  counterparts. 

13.10  Sections  816.49{fl  and  817.49(f) 
of  30  CFR  provide  that  all  dams  and 
embankments  meeting  criteria  for 
regulation  under  30  CFR  77.216(a)  shall 
be  routinely  inspected  in  accordance 
with  30  CFR  77.216-3.  The  State  sections 
816.49  and  817.49  contain  no  counterpart 
and  should  be  amended.  Additionally, 
the  State  sections  816.49(g)  and  817.49(g) 
require  that  dams  and  embankments  be 
certified  by  a  qualified  registered 
professional  engineer  only  immediately 
after  construction  while  sections 
816.49(h)  and  817.49(h)  of  30  CFR  also 
require  annual  certification.  Therefore, 
as  a  condition  of  approval  Alabama 
must  revise  its  regulations  to  include 
provisions  for  routine  inspections 
meeting  the  standards  of  30  CFR  77.216- 
3  and  requiring  that  all  inspection 
reports  thus  generated  be  kept  available 
for  inspection  at  the  mine  site,  and  to 
provide  that  all  appropriate  dams  and 
embankments  shall  be  routinely 
inspected  in  aooordance  with  30  CFR 
77.216-3  and  that  all  resulting  reports  be 
kept  on  the  minesite.  In  addition,  all 
certifications,  reports,  and  statements 
required  by  MSHA  nust  be  filed  with 
the  Regulatory  Authority.  Alabama 
agreed  that  until  a  regulation  change 
was  accomplished,  it  would  implement 
the  new  language  as  a  matter  of  policy. 
The  Secretary  finds  that  the  agreed  upon 
regulation  change  and  policy  statement 
render  the  above  State  sections  no  less 
effective  than  the  Federal  counterparts. 

13.11  Alabama  sections  816^11(c) 
and  817.313(0}  enable  interruption  of 
operations  due  to  events  of  'force 
majeure",  including  labor  disputes  not  to 
be  considered  temporary  cessations. 
Section  816.131  of  30  CFR  does  not 
contain  a  comparable  provisioa  Labor 
"dispute"  is  too  broad  a  term.  Alabama 
has  agreed  to  define  "force  majeure"  as 
applying  only  to  actual  labor  strikes, 
llie  Secretary  agrees  that  this 
clarification  of  this  provision  renders  the 
State  regulations  no  less  effective  than 
the  Federal  regulations. 

13.12  Alabama  sections  8ia71(G) 
and  817.71(o)  allow  disposal  of  coal 
processing  waste  in  head-of-hollow  and 
valley  fills.  This  is  contrary  to  30  CFR 
816.71(k)  and  817.71(k)  which 
specifically  forbid  such  disposal  As  a 
condition  of  approval,  Alabama  must 
revise  its  regulations  to  the  effect  that 
disposal  of  processing  waste  in  head-of- 
hollow  and  valley  fills  is  not  allowed 
Alabama  has  further  agreed  that  until  a 


regulation  change  is  accomplished  it 
will,  as  a  matter  of  policy,  not  allow 
disposal  of  coal  processing  waste  in 
head-of-hollow  and  valley  fills.  The 
Secretary  finds  that  the  agreed  upon 
regulation  change  and  pohcy  statement 
render  Alabama  sections  816.71  (o)  and 
817.71(o)  no  less  efiective  than  the 
Federal  counterparts. 

13.13  SecUons  816.71(f)  and  817.71(f) 
of  30  CFR  require  the  spoil  to  be  placed 
in  horizontal  lifts.  The  corresponding 
State  sections  816.71(c)  and  817.71(c) 
omit  this  requirement  Horizontal  lift 
placement  is  essential  to  ensure  proper 
compaction.  As  a  condition  of  approval 
Alabama  must  revise  its  regulations  to 
the  effect  that  spoil  will  be  placed  in  4' 
horizontal  lifts  unless  other  placement  is 
specifically  agreed  to  by  OSM.  Alabama 
has  agreed  that,  until  a  regulation 
change  is  accomplished,  the  State  will 
issue  no  permits  which  are  at  variance 
with  existing  Federal  regulations.  The 
Secretary  finds  that  the  agreedupon 
regulation  change  and  policy  sfatement 
render  Alabama  sections  816.71(f)  and 
817.71(f)  no  less  effective  than  the 
Federal  counterparts. 

13.14  SecUons  ai8.71(i)  and  817.71(i) 
of  30  CFR  contain  provisiona  for  slopes 
greater  than  36%  and  reference  other 
sections  for  additional  requirements 
(referenced  ar«  30  CFR  7a0.35(c)  and 
784.19,  respectively).  The  corresponding 
State  sections  are  missing  and  no 
equivalent  references  arc  included. 
Consequently.  Alabama  regulations 
contain  no  special  provisions  for 
handling  slopes  greater  than  36%.  As  a 
condition  of  approval,  Alabama  must 
revise  its  regulations  to  include 
counterparU  to  30  CFR  816.71(1)  and 
817.71(i)  with  appropriate  inclusion  and 
references  to  counterparts  of  all  sections 
referenced  in  30  CFR  816.7l(i)  and 
817.71(i).  Alabama  has  further  agreed 
that  until  a  regulation  change  is 
accomplished  the  State  would,  as  a 
matter  of  policy,  require  adherence  to 
the  provisions  of  30  CFR  816.71(i)  and 
817.71(i).  The  Secretary  finds  that  the 
agreed  upon  regulation  change  and 
pohcy  statement  render  the  above 
mentioned  State  sections  no  less 
effective  than  the  Federal  counterparts. 

13.15  The  State  has  omitted  sections 
comparable  to  30  CFR  816.72. 816.73, 
817.72  and  817.73.  The  omission 
completely  deletes  specific  requirements 
for  head-of-hollow  and  valley  fills  from 
the  State  regulations.  Specific  criteria 
required  by  present  Federal  regulations 
include  underdrain  sizing  criteria  and 
lift  thickness  limitations.  As  a  condition 
of  approval.  Alabama  must  revise  its 
regulations  to  include  the  omitted 
sections  regarding  specific  requirements 


for  head-of-hollow  and  vaUey  fills. 
Alabama  has  agreed  that  until  a 
regulation  change  is  accomplished  it 
will,  as  a  matter  of  policy,  require 
compliance  with  applicable  provisions 
of  30  CFR  816.72.  816.73.  817.72  and 
817.73.  The  Secretary  finds  that  the 
agreed  upon  regulation  changes  and 
policy  statement  render  the  above  State 
regulations  no  less  effective  than  the 
Federal  counterparts. 

13.16  State  sections  816.46  and 
817.46  do  not  provide  a  minimum 
sediment  storage  volume.  Certain 
criteria  required  for  the  design  of 
sedimentation  structures  in  30  CFR 
816.48  and  817.46  were  suspended.  (See 
44  FR  77447  (Dec.  31, 1979).)  However, 
the  portions  of  30  CFR  816.46(b)  and 
817.46(b)  requiring  some  minimum 
sediment  storage  volume  have  not  been 
remanded.  In  addition,  both  Federal  and 
State  sections  780.25(b)  and  784.26(b) 
require  that  the  design  plan  conform  to 
816.46  and  817.46.  respectively. 
Therefore,  the  basic  criteria  for  a 
minimum  storage  volume  should  be 
included  in  State  sections  816.46  and 
817.46  90  that  some  minimum  storage 
volume  will  have  to  be  included  in  the 
design,  even  though  the  specific  criteria 
of  816.48(b)(1)  ft  (2)  and  817.46(bKl)  ft  (2) 
are  not  required.  Such  minimam  storage 
criteria  can  be  determined  by  the 
regulatory  authority  on  a  blstnket  basis 
or  I  case  by  case  basis  or  left  to  the 
engineer  with  the  a{q)roval  of  tbe 
regulatory  authority. 

Therefore,  as  a  condition  of  approval. 
Alabama  must  revise  its  regulations  to 
include  the  basic  criteria  for  minimum 
storage  volume  no  less  effective  than  the 
Federal  requirements.  Alabama  has 
further  agreed  that  until  a  regulation 
change  is  accomplished,  the  State  will 
as  a  matter  of  policy  adopt  the  new 
language.  The  Secretary  finds  that  the 
agreed  upon  regulation  revision  and 
pohcy  statement  render  the  above  State 
section  no  less  effective  than  the 
Federal  counterparts. 

13.17  Sections  816.46(u)  and  817.46(u) 
of  30  CFR  require  that  after  the  pond  is 
removed,  revegetation  be  conducted  in 
accordance  with  816.100-816.106  and 
817.101-fll7.106,  respectively.  Alabama 
regulations  require  compliance  with 
816.101-8iai06  and  817.101-817,107 
respectively.  Sections  816.100  and 
817.100  require  reclamafion  as 
contemporaneously  as  practicable  with 
mining  operations.  As  a  condition  of 
approval,  Alabama  must  correct  the 
typographical  errors  to  read  "816.100 
and  817.100"  instead  of  "816.101  and 
817.101".  Alabama  has  agreed  that  until 
such  corrections  are  made  the  State  will 
require  adherence  to  30  CFR  816.100  and 
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817.100.  The  Secretary  finds  that  the 
proposed  corrections  and  policy 
statement  render  the  State  regulations 
no  less  effective  than  the  Federal 
counterparts. 

13.18  State  sections  816.46  and 
817.46  do  not  contain  design  criteria  for 
sedimentation  ponds  found  at  30  CFR 
816.46  (eHu)  and  817.46  (eHu).  As  a 
condition  of  approval.  Alabam^  must 
revise  its  regulations  to  include  in  State 
sections  816.46  and  817.46  design  criteria 
no  less  effective  than  those  found  in  30 
ere  816.46(eHu)  and  817.46(e)-(u). 
Alabama  has  agreed  that  until  a 
regulation  change  is  accomplished,  the 
State  will  not  issue  any  permanent 
program  permits  that  are  inconsistent 
with  the  Federal  requirements  of  30  CFR 
816.46(eHu)  and  817.46(eHu).  The 
Secretary  finds  that  the  agreed  upon 
regulation  change  and  policy  statement 
render  the  State  regulation  no  less 
effective  than  the  Federal  counterparts. 

13.19  State  section  816.64(b](2](ii) 
does  not  contain  the  Federal 
requirement  at  30  CFR  816.46(b){2)(ii) 
that  blasting  periods  shall  not  exceed  an 
aggregate  of  four  hours  in  any  one  day. 
Section  515(b)(15)(A)  of  SMCRA 
requires  blasting  according  to  a 
schedule.  The  State's  regulations  would 
allow  time  periods  to  be  listed  which 
would  cover  almost  all  hours  of  daylight 
and  this  could  not  be  construed  as  a 
schedule.  Therefore.  Alabama's  rule  is 
not  in  accordance  with  SMCRA. 
Therefore,  as  a  condition  of  approval. 
Alabama  must  revise  its  regulations  to 
provide  a  requirement  consistent  with 
the  four-hour  aggregate  provision  of  30 
CFR  816.64(b)(2)(u).  Alabama  has 
agreed  that  until  a  regidation  change  is 
accomplished,  it  will  not  issue  any 
permanent  program  permits  that  are 
inconsistent  with  30  FR  816.64(b)(2)(ii). 
The  Secretary  finds  that  the  agreed  upon 
regulation  change  and  poUcy  statement 
render  the  above  State  regulation  no 
less  effective  than  the  Federal 
counterpart 

13.20  Sections  816.65(i)  and  (k)  of  30 
CFR  require  the  maximum  ground 
vibration*  from  an  explosion  detonation 
not  to  exceed  1.0  inch  per  second.  The 
State  counterpart  allows  the  maximum 
peak  particle  velocity  to  be  as  high  as 
1.4  inches  per  second.  Also,  the  formula 
and  table  in  the  State's  816.65(1)  and  (2) 
do  not  comply  with  the  Federal 
counterpart.  The  U.S.  District  Court  for 
the  Oisbict  of  Columbia  did  not 
invalidate  or  remand  30  CFR  816.66(i)  in 
its  May  16. 1980.  decision  on  the 
permanent  program  rules  [In  re: 
Permanent  Surface  Mining  Regulation 
Litigation.  (D.  D.C.  May  16, 1980)  CA  No. 
79-1144  (Round  2)).  Therefore,  as  a 


condition  of  approval  Alabama  must 
revise  its  regulations  to  reflect  the  1.0 
inch  per  second  criterion  and  to  adopt  a 
scale  distance  of  60  in  the  formula  in 
section  816.65(k)(l)  with  appropriate 
corrections  to  the  table  in  section 
816.65(k)(2).  Alabama  has  agreed  that 
until  a  regulation  change  is 
accomplished,  it  will  not  issue  any 
permanent  program  permits  which  are 
inconsistent  with  30  CFR  816.65(i),  (k). 
and  (1).  The  Secretary  finds  that  the 
agreed  upon  regulation  changes  and 
policy  statement  render  the  above  State 
regulation  no  less  effective  than  the 
Federal  counterpart. 

13.21    At  section  817.101  the  State  has 
added  to-its  regulations  which  require 
that  surface  areas  which  are  disturbed 
incident  to  underground  mining  be 
backfilled  and  graded  the  approximate 
original  contour.  Subsection  (c)  which 
gives  the  Regulatory  Authority 
discretion  not  to  require  operators  to 
redistribute  fills  which  have  become 
settled,  stabilized  and  revegetated. 
SMCRA  requires  that  areas  which  have 
been  disturbed  by  surface  coal  mining 
(including  surface  impacts  incident  to 
underground  mines)  shall  be  backfilled 
and  graded  to  restore  AOC.  Section  516 
of  SMCRA  does  not  exempt  any  part  of 
an  underground  operation  fitim  this 
requirement.  While  the  addition  could 
be  as  effective  as  the  Federal  regulation 
and  has  merit  in  that  it  would  prevent 
redisturbance  of  partially  recovered 
land,  additional  safeguards  are 
necessary  to  prevent  misuse  of  the 
provision. 

Alabama  has  agreed  to  interpret 
existing  regulations  for  the  permit 
reclamation  plan  to  not  allow  irregular 
or  incongruent  contours  as  a  result  of 
long-term  spoil  disposal.  Based  on  this 
interpretation,  the  Secretary  finds  the 
State's  addition,  together  with  this 
poUcy  statement,  to  be  no  less  effective 
than  the  Federal  counterpart. 

Finding  14 

The  Secretary  finds,  except  as  noted 
below,  that  the  Alabama  program 
demonstrates  that  the  Alabama  Surface 
Mining  Commission  has  the  authority 
under  Alabama  laws  and  the  Alabama 
program  includes  provisions  to 
implement,  administer  and  enforce  a 
permit  system  consistent  with  30  CFR 
Chapter  VII.  Subchapter  G.  This  finding 
is  made  under  the  requirements  of  30 
CFR  732.15(b)(2).  Alabama  incorporates 
provisions  corresponding  to  Sections 
506.  507.  508.  510.  511  and  513  of  SMCRA 
and  Subchapter  G  of  30  CFR  Chapter  VII 
in  Tide  m,  Alabama  SMCRA  Sections 
13. 14. 15, 16, 17, 18  and  20  and  in  the 
Alabama  regulations  Subchapter  G. 
Discussion  of  significant  issues  raised 


during  the  review  of  the  Alabama 
permitting  provisions  follows. 

14.1  The  map  scale  of  1"-1000' 
required  by  the  State  regulations  at 
780.14(b)  for  permit  maps  was  originally 
considered  inadequate  for  technical 
review  and  less  effective  than  the  scale 
required  by  30  CFR  771.23(e)(1). 
Alabama  has  explained  that  Alabama 
Section  780.14  establishes  a  minimum 
scale  of  1"-1000'.  Alabama  stated  this 
latitude  is  necessary  because  of  the 
three  distincUy  different  types  of  coal 
deposits  found  in  Alabama:  the 
Appalachian  Plateau,  the  Valley  and 
Ridge,  and  the  Gulf  Coast  lignite.  Each 
of  these  coal  deposits  when  covered 
under  a  multi-year  permit  could  cover 
very  large  or  highly  elongated  tracts  of 
land.  To  be  limited  to  a  single  scale  of 
l"-500'  could  create  situations  that 
would  be  less  accurate  than  would  be 
found  on  a  map  of  a  larger  scale. 
Drainage  patterns  and  area  may  not  be 
adequately  represented,  and  critical 
physical  features  could  be  omitted.  It 
also  gives  the  Regulatory  Authority 
discretion  to  require  a  larger  scale  when 
needed  to  clearly  show  all  critical 
natural  and  man-made  features.  The 
Secretary  finds  that  with  proper 
exercise  of  discretionary  power  by  the 
Regulatory  Authority,  Alabama  section 
780.14.  is  no  less  effective  dian  30  CFR 
771.23(e)(1). 

14.2  State  Regulations  780.14(a)  and 
784.14(a)  omit  the  requirement  to 
identi^  the  current  use  of  the  buildings 
which  is  included  In  30  CFR  780.14(a) 
and  784.14(a)  and  is  needed  to  ensure 
public  health  and  sedety  and  to  allow 
the  Regulatory  Authority  to  apply  the 
requirement  of  section  522(e)(5)  of 
SMCRA.  This  requirement  is  necessary 
to  identify  occupied  dwellings  or  other 
occupied  structures  that  are  within  300 
feet  of  the  mining  operation.  The 
blasting  section  does  not  clearly  require 
the  operator  to  identify  the  use  of 
buildings;  consequently,  the  blasting 
sections  (State  sections  816.65(f)(3)  and 
816.65(i))  are  inadequate  to  cover  or 
substitute  for  the  omitted  material 
identified  in  this  issue.  As  a  condition  of 
approval.  Alabama  must  revise  its 
regulations  to  correct  the  deficiency. 
Alabama  has  agreed  to  require  that  the 
"ciurent  use  of  buildings"  be  indicated 
on  an  appropriate  map  until  a  regulation 
change  can  be  accomplished  The 
Secretary  finds  that  the  agreed  upon 
regulation  changes  and  policy  statement 
render  the  above  State  regulations  no 
less  effective  than  the  Federal 
counterparts. 

14.3  The  corresponding  sections 
780.14  and  784.14  of  the  Alabama 
program  are  less  effective  than  30  CFR 
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779.25(k)  and  783.25(k).  These  Federal 
sections  require  "sufficient  slope 
measurements  to  adequately  represent 
the  existing  land  surface  configuration 
*  *  *"  and  give  criteria  for  such 
measurements  including  (1)  angle  of 
inclination,  (2]  extent,  and  (3)  natural 
variations.  Such  measurements  are 
necessary  in  order  to  determine  the 
adequacy  of  the  mining  plan  and  to 
confirm  the  validity  of  other  data 
presented.  The  Secretary  Ends  that  the 
omitted  or  comparable  provisions 
should  be  included  in  the  Alabama 
program.  As  a  condition  of  approval. 
Alabama  must  amend  its  regulations  to 
include  the  following  language:  "*  *  * 
sufficient  slope  measurements  to 
adequately  represent  the  natural 
premining  land  surface  of  the  proposed 
permit  area  expressed  in  degrees  or 
percent  of  slope.  Such  measurements 
shall  take  into  consideration  natural 
variations  in  the  land  surface".  Alabama 
has  further  agreed  that  it  will  interpret 
its  regulations  to  include  the  above 
language  until  a  regulation  change  is 
accomplished.  The  Secretary  finds  the 
above  proposed  regulation  change  and 
interpretation  to  be  no  less  effective 
than  the  Federal  counterpart. 

14.4  It  was  originally  thought  that 
several  essential  requirements  found  in 
30  CFR  780.14  and  784.23  had  been 
omitted  from  the  corresponding 
Alabama  Part  780  and  784.  The  State 
has  pointed  out  through  explanation  and 
presentation  of  new  material  at  the 
April  9  meeting  that  these  requirements 
or  their  equivalent  can  be  found  in  other 
sections  and  paragraphs  of  State  Parts 
780  and  784.  Sections  30  CFR  780.14(a) 
and  784.23(a).  "Lands  Affected",  are 
covered  by  State  sections  780.14(a)(3) 
and  784.14(a)(3).  Sections  30  CFR 
780.14(b)(1)  and  784.23(b)(1),  "Existing 
Facilities",  are  covered  by  State  sections 
780.25  and  784.25.  Sections  30  CFR 
780.14(b)(2)  and  784.23(b)(2),  "Sequence 
of  Operations",  are  covered  by  780.11(b) 
and  784.11(b).  Sections  30  CFR 
780.14(b)(4),  780.14(b)(8),  784.23(b)(4)  and 
784.23(b)(8).  "Coal-Storage.  Cleaning 
and  Loading  Areas"  and  "Source  of 
Waste",  are  covered  by  State  sections 
780.14(a)(15)  and  784.14(a)(15).  After 
considering  the  explanations  and 
additional  material  presented  by  the 
State  at  the  April  9  meeting,  the 
Secretary  Hnds  the  above  State  sections 
no  less  effective  than  the  Federal 
coiuiterparts. 

14.5  Section  708.35(a)  of  the  Federal 
regulations  references  sections  818.71- 
816.74.  30  CFR  816.71  covers  general 
requirements  for  excess  spoil  disposal. 
Sections  816.72-.74  cover  excess  spoil 
disposal  in  specialized  cases  (Valley 


Fills.  Head-of-Hollow  Fills  and  Durable 
Rock  Fills),  the  Alabama  regulations 
contain  only  section  816.71.  and 
consequently  this  is  the  only  reference 
given  in  State  section  780.35(a).  30  CFR 
616.72  includes  underdrain  sizing  criteria 
and  lift  thickness  limitations  which  are 
not  included  under  Alabama  section 
816.71.  State  sections  816.72  and  .73 
were  improperly  omitted  (omission  of 
section  816.74  is  proper  since  it  is  an 
option).  Therefore,  as  a  condition  of 
approval.  Alabama  must  revise  its 
regulations  to  include  provisions 
comparable  to  30  CFR  816.72-.73  and  to 
reference  these  provisions  at  State  ' 
section  780.35(a],  Alabama  has  agreed 
that  until  such  time  that  a  regulation 
change  is  accomplished,  the  State  will 
not  issue  permanent  program  permits  at 
variance  with  the  excess  spoil  disposal 
requirements  of  the  Federal  rules  (See 
Finding  13.15  for  sections  816.72.-73). 
The  Secretary  finds  that  the  agreed  upon 
regulation  changes  and  policy  statement 
render  the  above  State  regulations  no 
less  effective  than  the  Federal 
counterparts. 

14.6  State  sections  778.13(a)  and 
782.13(a)  omit  the  requirement  to  include 
"equitable  owners  of  record"  as 
provided  in  30  CFR  778.12(a)(2)  and 
782.13(a)(2).  As  a  condition  of  approval, 
Alabama  must  revise  its  regulations  to 
the  effect  that  equitable  owners  of 
records  found  in  a  standard  title  search 
of  the  standard  chain  of  title  will  be 
included.  Alabama  has  agreed  that  until 
a  regulation  change  is  accomplished,  the 
State  will  interpret  its  present 
regulations  to  mean  that  equitable 
owners  of  record  found  in  a  standard 
tide  search  of  the  standard  chain  of  title 
will  be  included.  The  Secretary  finds 
that  the  agreed  upon  regulation  change 
and  policy  statement  render  the  above 
State  regulations  no  less  effective  than 
the  Federal  counterparts. 

14.7  In  State  section  778.13(d)  the 
refererence  to  "paragraph  (b)(3)  of  this 
section"  is  incorrect  since  there  is  no 
(b)(3).  The  correct  reference  should  be 
Regulation  13.14(d).  Therefore,  as  a 
condition  of  approval.  Alabama  must 
correct  this  typographical  error.  The 
Secretary  finds  that  this  correction  will 
render  State  section  77ai3(d)  no  less 
effective  than  the  Federal  counterpart. 

14.8  State  section  78e.ll(d)  provides 
an  exclusion  of  permit  information 
"pertaining  to  the  coal  seam  itself 
which  is  not  found  in  30  CFR  786.11(d). 
This  exclusion  could  be  interpreted 
broad  enough  to  preclude  public 
participation  and  identification  of  vital 
information  relative  to  potential 
environmental  harm.  Therefore,  as  a 
condition  of  approval,  Alabama  must 


revise  its  regulations  to  grant  to  the 
Regulatory  Authority  the  mandatory 
authority  to  provide  to  the  public 
information  on  acid  and  acid-forming 
materials  in  the  coal  seam.  The 
Secretary  finds  the  agreed  upon 
regulation  change  wiU  render  the  above 
State  regulation  no  less  effective  than 
the  Federal  counterpart. 

14.9  Stpte  sections  785.18(c)(7)  and 
(d)(7)  do  not  contain  references  to 
related  State  sections  comparable  to  30 
CFR  816.72  thru  816.74  dealing  with 
disposal  of  excess  spoil  in  valley  fills, 
head-of-hollow  fills,  and  durable  rock 
fills.  The  omission  of  section  816.74  is 
proper  since  this  is  an  alternative. 
However,  without  proper  reference  to 
sections  816.72  and  816.73,  which  have 
been  omitted  from  the  State  regulations, 
specific  requirements  outlined  for  head- 
of-hollow  and  valley  fills  regarding 
underdrain.  filter  and  lift  thickness 
requirements  have  been  omitted. 
Therefore,  as  a  condition  of  approval. 
Alabama  must  revise  its  regulations  to 
reference  the  reincluded  sections 
816.72.73  in  State  section  785.18(c)(7). 
(See  Finding  13.15  for  reinclusion  of 
section  816.72-.73.)  Alabama  has  further 
agreed  that  until  a  regulation  change  is 
accomplished,  the  State  will  not  issue 
any  permanent  program  permits  that  are 
inconsistent  with  the  Federal 
requirements  of  30  CFR  816.72.73.  The 
Secretary  finds  that  the  agreed  upon 
regulation  changes  and  policy  statement 
render  the  above  State  regulations  no 
less  effective  than  the  Federal 
counterparts. 

14.10  State  sections  786.21(a)(1)  and 
(2)  do  not  provide  that  the  permit 
applicant  demonstrate  to  the  Regulatory 
Authority  that  the  use  of  existing 
structures  will  not  result  in  significant 
harm  to  the  environment  or  public 
health  or  safety  as  do  30  CFR 
786.21(a)(l)(ii)  and  (a)(2)(l).  Under  State 
section  701.11  the  Regulatory  Authority 
may  grant  an  exemption  from  design 
standards  of  Subchapter  K.  providing 
performance  stUndards  are  met.  only  if 
they  make  the  findings  required  by 
section  786.21.  Otherwise,  the  structure 
must  be  reconstructed  or  modified  to 
meet  standards  pursuant  to  a 
compliance  plan  as  part  of  the  permit 
application.  Consequently,  the  omission 
from  section  786.21  leaves  other 
section{8)  deficient.  Therefore,  approval 
of  the  Alabama  program  is  conditioned 
upon  Alabama  amending  its  regulations 
to  include  the  equivalent  of  language  in 
30  CFR  786.21(a)(l)(ii)  and  (a)(2)(i)(B). 
Alabama  has  agreed  that  until  a 
regulation  change  is  accomplished,  the 
State  will  require  surface  coal  mine 
operators  to  demonstrate  that  the  use  of 
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existing  structures  will  not  result  in 
harm  to  the  environment  or  impair 
public  health  or  safety  in  accordance 
with  30  CTR  786.21.  The  Secretary  finds 
that  the  agreed  upon  regulation  change 
and  policy  statement  render  the  above 
State  regulation  no  less  effective  than 
the  Federal  counterparts. 

14.11  Sections  786.19(a)  and  (b)  of  30 
CFR  require  that  permit  applications  to 
comply  with  all  requirements  of  SMCRA 
and  the  regulatory  program.  Alabama's 
section  788.19(a)  and  (b)  require  that 
applications  comply  only  with 
requirements  of  its  Act.  The  permit 
requirements  listed  in  Alabama  SMCRA 
have  been  detailed  by  its  regulations. 
Permit  applications  should  abviously 
meet  all  of  the  requirements  of  the 
whole  program,  those  set  out  in  the  Act 
and  those  more  fully  detailed  in  the 
regulations.  Alabama  has  agreed  to 
adhere  to  and  enforce  all  applicable 
requirements  found  in  both  its  Act  and 
regulations.  The  Secretary  finds  that  the 
agreed  upon  policy  atatement  renders 
the  above  State  regulations  no  less 
effective  than  the  Federal  counterparts. 

14.12  Section  785.21  of  30  CFR  and 
State  section  785.21  concern  the 
requirement  that  coal  processing  plants 
and  other  support  facilities  be  permitted. 
Alabama's  section  785.21  limits  this 
requirement  to  those  facihties  located 
"at  or  near  the  mine  site"  while  30  CFR 
785.21  covers  all  facilities  not  within  the 
permit  area  of  a  specific  mine.  The  US. 
District  Court  for  the  District  of 
Columbia  [In  re:  Permanent  Surface 
Mining  Regulation  Litigation.  CA  7^ 
1144  (May  16. 1980))  and  the  Sixth 
Circuit  Court  of  Appeals  (Shawnee  Coal 
Co.  v.  Andrus,  661  F.2d  1083  (6th  Cir. 
1981)  have  both  construed  SMCRA  to 
cover  processing  facilities  whether  or 
not  they  are  located  at  or  near  a  mine 
site.  As  a  condition  of  approval.  . 
Alabama  must  amend  its  regulations  to 
eliminate  the  requirement  that  such 
facilities  must  be  "at  or  near  the  mine 
site"  before  being  required  to  be 
permitted.  Alabama  has  agreed  that 
until  a  regulation  change  is 
accomplished,  the  State  will  exert 
jurisdictional  authority  over  all  coal 
processing  facilities  including  those  not 
at  or  near  the  mine  site.  (Alabama 
stated  that  it  reserves  the  right  to  litigate 
this  issue).  The  Secretary  finds  that  the 
agreed  upon  regulation  change  and 
policy  statement  render  the  above  State 
regulation  no  less  effective  than  the 
Federal  counterpart 

14.13  Section  785.18(d)(9)  of  30  CFR 
requires  that  before  a  variance  to 
contemporaneous  reclamation 
requirements  may  be  granted,  a  permit 
contain  three  specified  conditions. 
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These  specific  conditions  deal  with  (i) 
delineation  of  the  area  authorized  for 
variance  (ii)  identifying  substitute 
requirements  and  (iii)  providing  a 
detailed  schedule  for  compliance. 
Alabama  section  785.18(d)  only  requires 
the  permits  to  be  granted  a  variance  to 
have  conditions  "such  as"  the  three 
listed  conditions.  Alabama's  Section  is 
less  effective  than  the  Federal  provision 
because  it  does  not  absolutely  require 
the  three  conditions  specified  but  allows 
a  permit  to  contain  conditions  "such  as" 
the  necessary  conditions.  Therefore,  as 
a  condition  of  approval,  Alabama  must 
revise  its  regulations  to  require  that  all 
three  of  the  specific  conditions  of 
section  785.18(d)(9)  be  met  prior  to  the 
granting  of  the  variance.  Alabama  has 
agreed  that  until  a  regulation  change  is 
accomplished,  it  will  as  a  matter  of 
policy  not  issue  any  permanent  program 
permits  that  are  inconsistent  with  the  30 
CFR  785.18(d)(9).  The  Secretary  finds 
that  the  agreed  upon  regulation  change 
and  policy  statement  render  the  above 
State  regulation  no  less  effective  than 
the  Federal  counterpart. 

14.14    State  section  786.19  does  not 
include  the  provision  that  a 
determination  be  made  by  the 
Regulatory  Authority  that  the  activities 
proposed  by  the  permit  will  not 
adversely  affect  endangered  species. 
Section  30  CFR  786.19(o)  includes  such  a 
provision  and  the  Secretary  has 
determined  that,  under  primacy,  the 
endangered  species  provision  is  the 
responsibihty  of  the  State.  Alabama  has 
stated  that,  as  a  matter  of  policy,  it  will 
consult  with  the  appropriate  State  or 
Federal  agencies  to  assure  that  activities 
would  not  affect  the  continued  existence 
of  endangered  species  or  result  in  the 
destruction  or  adverse  modification  of 
their  critical  habitats.  Based  on  this 
policy  statement,  the  Secretary  finds 
that  the  policy  statement  renders  the 
above  State  regulation  no  less  effective 
than  the  Federal  counterpart 

Finding  15 

The  Secretary  finds  that  except  as 
noted  below,  the  Alabama  program 
demonstrates  that  the  Alabama  Surface 
Mining  Commission  has  the  authority  to 
regulate  or  prohibit  coal  exploration 
consistent  writh  30  CFR  Parts  776  and 
815.  and  that  the  Alabama  program 
includes  provisions  adequate  to  do  so. 
This  finding  was  made  under  the 
requirements  of  30  CFR  732.15(bK3).  The 
Alabama  program  incorporates 
provisions  corresponding  to  section  512 
of  SMCRA  and  30  CFR  Parts  776  and  815 
in  Title  IIL  Alabama  SMCRA  section  19 
and  in  the  Alabama  Regulations,  Parts 
776  and  815.  IKscussion  of  significant 


issues  raised  during  the  review  of  die 
Alabama  program  follows. 

15.1    Section  776.17(b)  of  30  CFR 
prescribes  specific  conditions  necessary 
for  information  relative  to  coal 
exploration  to  be  considered  and  treated 
as  confidential.  These  conditions 
include  (b)(1)  Regulatory  Authority 
determination  that  the  information  is 
indeed  confidential  (b)(2) — specific 
guidelines  for  this  determination  and; 
(b)(3) — provisions  for  both  the  person 
desiring  confidentiality  and  the  person 
desiring  disclosure  to  be  heard  by  the 
Regulatory  Authority.  State  section 
776.17  contains  no  conditions  except 
that  the  operator  submit  the  request  for 
confidentiality  in  writing  and  cleariy 
mark  the  material  confidential.  The 
Secretary  finds  that  conditions 
comparable  to  30  CFR  776.17  (b)(1)  and 
(b)(2)  are  needed  and.  while  not 
essential,  (b)(3)  should  also  be  included 
in  fairness  to  the  operator.  It  would  not 
be  necessary  for  the  Regulatory 
Authority  to  determine  at  the  time  of 
submittaJ  whether  or  not  the  "marked- 
information  was  indeed  confidentiaL  it 
could  be  placed  directly  in  the 
"confidential"  file.  Then.jf  such 
information  was  requested  the 
Regulatory  Authority  would  make  the 
decision.  If  the  Regulatory  Authority 
determined  that  the  information  was 
confidential,  it  would  not  be  disclosed, 
ff  the  Regulatory  Authority  were  to 
doubt  its  legitimate  "confidential" 
status,  a  meeting  would  be  held  with  the 
operator  at  which  time  the  operator 
would  have  the  opportunity  to  defend 
the  claim  of  confidentiality.  Should  the 
operator  refuse  the  opportiuiity  to  meet 
or  otherwise  defend  the  claim  to 
confidentiality  or  should  the  operator 
otherwise  fail  to  successfully  convince 
the  Regulatory  Authority  of  the 
legitimatecoofidentiality  of  a  given 
parcel  of  information,  that  parcel  of 
information  would  no  longer  be 
considered  confidential.  The  Secretary 
believes  that  such  conditions  as  the 
above  may  be  included  in  the  regulation, 
but  that  the  final  discretionary  power  as 
to  the  legitimacy  of  a  "confidential" 
claim  must  rest  with  the  regulatory 
authority.  It  is  also  important  that  if 
release  or  divulgence  is  forthcoming  it 
should  be  within  a  reasonable  lengdi  of 
time  after  the  request  for  the 
informatioiL  The  matter  of  access  to 
confidential  information  by  OSM 
personnel  is  not  discussed  since  the 
Secretary  assumes  that  all  authorized 
OSM  personnel  will  have  total  access  to 
all  State  permit  exploration,  inspection 
and  enforcement  related  information, 
whether  or  not  it  is  labeled  confidential. 
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Therefore,  as  a  condition  of  approval, 
Alabama  must  revise  its  regulations  to 
include  provisions  no  less  effective  than 
the  Federal  provisions. 

Finding  16 

The  Secretary  finds  that  the  Alabama 
program  demonstrates  that  the  Alabama 
Surface  Mining  Commission  has  the 
authority  under  Alabama  laws  and 
regulations  to  require  that  persons 
extracting  coal  incidential  to 
government-financed  construction 
maintain  information  on  site  consistent 
with  30  CFR  Part  707.  This  finding  was 
made  under  the  requirements  of  30  CFR 
732.15(b)(4).  The  Alabama  program 
incorporates  provisions  corresponding 
to  section  528  of  SMCRA  and  30  CFR 
Part  707  in  Title  III.  Alabama  SMCRA 
section  31  and  the  Alabama  Regulations 
Part  707. 

Finding  17 

The  Secretary  finds,  that  except  as 
noted  below,  the  Alabama  program 
demonstrates  that  the  Alabama  Surface 
Mining  Commission  has  the  authority 
under  Alabama  laws  to  enter,  inspect 
and  monitor  all  coal  exploration  and 
surface  coal  mining  and  reclamation 
operations  consistent  with  section  517  of 
SMCRA  and  30  CFR  Chapter  VU. 
Subchapter  L  and  that  the  Alabama 
program  includes  provisions  adequate  to 
do  80.  This  finding  is  made  under  the 
requirements  of  30  CFR  732.15(a)(5). 

Provisions  corresponding  to  section 
517  of  SMCRA  and  Subchapter  L  of  30 
CFR  Chapter  VII  for  inspection  and 
monitoring  are  found  in  Title  III, 
Alabama  SMCRA  sections  24  and  25 
and  in  the  Alabama  Regulations, 
Subchapter  L  Discussion  of  significant 
issues  raised  during  the  review  of  the 
Alabama  program  follows. 

17.1    Sections  843.11(a)  of  30  CFR 
requires  that  when  a  cessation  order  has 
been  issued  because  an  authorized 
representative  has  discovered  a 
situation  where  a  condition  creates  an 
imminent  danger  to  the  health  or  safety 
of  the  public,  or  is  causing,  or  can 
reasonably  be  expected  to  cause 
significant  imminent  environmental 
harm  to  land,  air  or  water  resources,  but 
the  ceasing  of  operations  will  not 
completely  abate  the  danger  or  harm, 
the  authorized  representative  shall 
impose  affirmative  obligations  on  the 
operator  as  a  part  of  the  cessation  order 
requiring  abatement  of  the  condition  in 
the  most  expeditious  manner  physically 
possible.  Section  843.11(b)  of  30  CFR 
requires  that  when  an  authorized 
representative  issues  a  cessation  order 
for  an  operator's  failure  to  abate  a 
violation  within  the  time  prescribed,  the 
authorized  representative  shall  require. 


in  the  order,  that  the  operator  perform 
certain  actions  necessary  to  abate  the 
violation  in  the  most  expeditious 
manner  physically  possible.  These 
requirements  are  based  on  sections 
521(a)(2)  and  (3)  of  SMCRA  which 
require  the  aforementioned  conditions 
be  ceased  or  abated  "immediately",  that 
unabated  violations  be  remedied  "in  the 
most  expeditious  maimer  possible",  tmd 
that  "affirmative  obligations"  be 
imposed  upon  an  operator  to  take 
whatever  steps  necessary  to  abate  the 
imminent  danger  or  significant 
environmental  harm. 

State  sections  843.11(a)(2)  and 
843.11(b)(2)  require  that  when  a 
cessation  order  has  been  issued  for 
whatever  reason,  "the  State  Regulatory 
Authority"  shall  impose  affirmative 
obligations  on  the  operator.  The  State 
believes  that  an  authorized 
representative  may  not  be  eminently 
qualified  to  determine  in  the  field  what 
a^irmative  steps  should  be  imposed. 

While  the  Secretary  believes  that  the 
State's  position  has  merit,  SMCRA 
requires  that  a  cessation  order  be  issued 
immediately  for  imminent  dangers  or 
significant  environmental  harm  and  that 
unabated  violations  be  remedied  "in  the 
most  expeditious  manner  possible"  upon 
issuance  of  the  order.  The  State's  plan 
could  result  in  delays  in  imposing  the 
necessary  affirmative  obligations.  Since 
consultation  with  experts  before 
imposing  affirmative  obligations  is 
desirable,  the  State  may  institute 
internal  policies  regarding  consultation 
when  possible.  However,  if  the 
supervisor  is  unavailable  or  the 
consultation  cannot  be  otherwise 
arranged,  the  authorized  representative 
must  be  authorized  to,  and  shall  impose 
the  affirmative  obligations  at  the  time 
the  cessation  order  is  issued.  Therefore, 
as  a  condition  of  approval,  Alabama 
must  change  its  regulations,  to  be 
consistent  with  30  CFR  843.11(a)(2)  and 
(b)(2).  Alabama  has  agreed  that  until  a 
regulation  change  is  accomplished  it 
will,  as  a  matter  of  policy,  give 
authorized  representative  the  necessary 
authority  to,  and  require  that  authorized 
representatives  impose  affirmative 
obligations  and  to  require  the  necessary 
actions  to  abate  violations  or  the  effect 
of  violations  in  the  most  expeditious 
manner  possible.  The  Secretary  finds 
that  the  agreed  upon  regulation  changes 
and  policy  statement  render  the  above 
State  regulations  consistent  with  the 
Federal  counterparts. 

Finding  18 

The  Secretary  finds  that  except  as 
noted  below,  the  Alabama  program 
demonstrates  that  the  Alabama  Surface 
Mining  Commission  has  the  authority 


under  Alabama  laws  and  regulations 
and  the  Alabama  program  includes 
program  provisions  for  implementation, 
administration  and  enforcement  of  a 
system  of  performance  bonds  and 
liability  insurance,  or  other  equivalent 
guarantees,  consistent  with  30  CFR 
Chapter  VII,  Subchapter  J.  This  finding 
was  made  under  the  requirements  of  30 
CFR  732.15(b)(8).  The  performance  bond 
and  liability  insurance  provisions  of 
sections  507(f).  509.  510,  and  519  of 
SMCRA  and  Subchapter  J  of  30  CFR 
Chapter  VII  are  incorporated  in  Title  HI. 
Alabama  SMCRA  sections  15. 17,  and  21 
and  in  the  Subchapter  ]  of  the  Alabama 
regulations.  Discussion  of  significant 
issues  raised  during  the  review  of  the 
Alabama  program  follows. 

18.1    30  CFR  806.11(a)  requires  that  a 
factor  should  be  included  in  the  bond 
amount  representing  the  cost  of 
additional  work  to  be  performed  by  the 
Regulatory  Authority  to  achieve 
compliance  with  revegetation  standards 
in  the  event  the  permittee  fails  to 
implement  the  approved  alternative 
postmining  land  use  plan  within  two 
years.  The  State  regulations  section 
807.12(d)(3)  do  not  include  this  factor. 
Alabama  has  agreed  to  interpret  State 
section  807.12(d)(3)  to  take  into 
consideration  and  meet  the  two-year 
delay  requirement.  Based  on  this 
interpretation,  the  Secretary  finds  that 
with  such  an  agreement  the  State 
program  regarding  the  two-year  delay,  is 
no  less  effective  than  the  Federal 
counterpart. 

In  addition  the  State  section  805.11 
contains  a  subsection  (d)  not  found  in 
the  Federal  S  805.11.  This  addition 
consists  of  a  section  concerning  disposal 
of  excess  spoil  generated  by  a  current 
operation  on  areas  which  have  been 
previously  disturbed  but  not  adequately 
reclaimed.  The  previously  disturbed 
area  must  be  included  within  the 
currently  permitted  cu'ea,  but  an 
additional  bond  amount  is  not  required. 
In  an  attempt  to  ensure  the  reclamation 
of  the  entire  area  in  the  event  an 
operator  defaults  on  his  obligations  and 
abandons  the  job,  the  State  regulation 
states  that  the  condition  of  the  entire 
area  will  be  considered  before  full  bond 
release  is  granted.  Since  Federal 
regulations  require  that  all  areas  to  be 
used  for  excess  spoil  disposal  must  be 
bonded,  the  Secretary  is  concerned  that 
the  State's  plan  might  spread  bond 
amounts  too  thin,  resulting  in  less  rather 
than  more  reclamation.  However,  since 
the  plan  has  possibilities  for  increased 
reclamation  activities,  the  Secretary 
proposes  to  allow  its  implementatipn  on 
a  controlled  basis  for  an  appropriate 
trial  period.  For  a  one  year  trial  period. 
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the  State  will  be  allowed  to  put  its  plan 
into  effect  under  the  following 
conditions:  (1)  Prior  to  approval  of  any 
application  involving  the  above 
described  spoil  disposal  plan,  die  State 
Regulatory  Authority  must  notify  the 
OSM  State  Office  and  submit  to  that 
Office  a  report  stating  the  relevant 
particulars  concerning  the  request 
indicating  that  the  State  approves;  (2) 
the  OSM  State  Office  will  then  review 
the  matter  and  notify  the  State  within  30 
days  of  its  approval  or  objection:  (3)  at 
the  end  of  one  year,  the  State  shall 
submit  to  the  OSM  State  Office  a  report 
on  the  project;  (4)  die  OSM  State  office 
will  then  review  the  State  report  add 
data  or  material  as  needed  and  transmit 
the  material  to  OSM  Headquarters:  (5)  a 
decision  will  then  be  made  concerning 
the  success  or  failure  of  the  trial.  It  is 
recognized  that  a  one  year  trial  period 
may  not  be  sufficient  to  adequately 
evaluate  the  initial  results. 
Consequentiy  the  Office  may  extend  this 
period  as  needed  until  sufficient  data  for 
appropriate  evaluation  is  obtained. 
Alabama  has  agreed  to  the  conditions 
specified  above.  Based  on  this 
understanding,  the  Secretary  finds  that 
Alabama's  commitment  to  the  above 
conditions  renders  the  Alabama 
regulation  no  less  effective  than  the 
Federal  reg\ilation. 

Finding  19 

The  Secretary  finds  that  the  Alabama 
program  demonstrates  that  the  Alabama 
Surface  Mining  Commission  has  the 
authority  under  Alabama  law  and 
provides  regulations  for  civil  and 
criminal  sanctions  for  violations  of 
Alabama  law,  regulations  and 
conditions  on  permits  and  exploration 
approval  in  accordance  with  Sections 
518  of  SMCRA  and  consistent  with  30 
CFR  VU.  Part  845.  This  findings  was 
made  under  the  requirements  of  30  CFR 
732.15[b)(7). 

The  Alabama  program  incorporates 
provisions  corresponding  to  section  518 
of  SMCRA  and  30  CFR  Part  845  in  Title 
III,  Alabama  SMCRA  section  26  and  in 
Part  845  of  the  Alabama  Regulations. 

Finding  20 

The  Secretary  finds  that  the  Alabama 
program  demonstrates  that  the  Alabama 
Surface  Mining  Commission  has  the 
authority  imder  Alabama  laws  to  issue, 
modify,  terminate  and  enforce  notices  of 
violations,  cessation  orders  and  show 
cause  orders  in  accordance  with  section 
521  of  SMCRA  (30  U.S.C.  1271)  and  with 
30  CFR  Chapter  VII,  Subchapter  L.  and 
that  the  Alabama  program  includes 
provisions,  adequate  to  do  so.  This 
finding  is  made  under  the  requirements 
of  30  CFR  732.15(b)(8). 


The  authority  to  issue,  modify, 
terminate  and  enforce  notices  of 
violations,  cessation  orders  and  show 
cause  orders  in  contained  in  Tide  III. 
Alabama  SMCRA  Section  25  and  in  the 
Alabama  Regulations  Subchapter  L 

Finding  21 

The  Secretary  finds  that  the  Alabama 
program  demonstrates  that  the  Alabama 
Surface  Mining  Commission  has  the 
authority  under  Alabama  laws  and 
regulations  to  provide  for  designation  of 
areas  as  unsuitable  for  surface  coal 
mining  consistent  with  section  522  of 
SMCRA  and  30  CFR  Chapter  VU 
Subchapter  F.  This  finding  is  made 
under  the  requirements  of  30  CFR 
732.15(b)(9). 

Alabama  incorporates  provisions 
corresponding  to  section  522  of  SMCRA 
and  30  CFR  Chapter  VII.  Subchapter  F  in 
Tide  m.  Alabama  SMCRA  section  28, 
and  in  the  Alabama  Regulations 
Subchapter  F. 

Finding  22 

The  Secretary  finds  that  the  Alabama 
program  demonstrates  that  the  Alabama 
Surface  Mining  Commission  has  the 
authority  under  Alabama  laws  and  the 
Alabama  program  contains  provisions 
for  public  participation  in  the 
development,  revision  and  enforcement 
of  the  Alabama  regulations  and 
progranL  This  finding  is  made  under  the 
requiremenU  of  30  CFR  732.15(b)(10). 

Alabama  provides  authority  for  public 
participation  in  the  development 
revision  and  enforcement  of  the 
Alabama  program  throughout  the 
Alabama  SMCRA  and  Coal  Surface 
Mining  Regulations. 

Finding  23 

The  Secretary  finds  that  the  Alabama 
program  demonstrates  that  the  Alabama 
Surface  Mining  Commission  has  the 
authority  under  Alabama  laws  and  the 
Alabama  program  includes  provisions  to 
monitor,  review  and  enforce  the 
prohibition  against  indirect  or  direct 
financial  interests  in  coal  mining 
operations  by  employees  of  the 
Alabama  Surface  Mining  Commission 
consistent  with  30  CFR  Part  705.  This 
finding  is  made  under  the  requirements 
of  30  CFR  732.15{b)(ll). 

Alabama  incorporates  provisions 
which  prohibit  financial  interests  in  coal 
mining  operations  in  Tide  I,  Alabama 
SMCRA  section  7,  in  the  Alabama 
Regulations  Part  705,  and  in  section 
731.14(g)(12)  of  the  Alabama  Systems 
Section. 

Finding  24 

The  Secretary  finds  that  the  Alabama 
program  demonstrates  that  the  Alabama 


Surface  Mining  Commission  has  the 
authority  under  the  Alabama  SMCRA 
section  5  to  require  the  training, 
examination,  and  certification  of 
persons  engaged  in  or  responsible  for 
blasting  and  the  use  of  explosives.  The  - 
State  program  need  contaia  only 
sufficient  legal  provisions  to  allow 
promulgation  of  rules  in  accordance 
with  section  719  of  SMCRA  until  such 
time  as  the  Federal  ndes  on  blaster 
certification  are  promulgated. 

Finding  25 

The  Secretary  finds  that  the  Alabama 
program  demonstrates  that  the  Alabama 
Surface  Mining  Commission  has  the 
authority  under  the  Alabama  law  and 
regulations  to  provide  for  a  Small 
Operator  Assistance  Program  (SOAP) 
consistent  with  section  507  (c)  of 
SMCRA  and  30  CFR  Part  795.  This 
finding  is  made  under  the  requirements 
of  30  CFR  732.15{b){13). 

The  Alabama  program  incorporates 
provisions  corresponding  to  section 
507(c)  of  SMCRA  and  30  CFR  Part  795  in 
Tide  m,  Alabama  SMCRA  section  15(c) 
and  in  the  Alabama  Regulations  Part 
795. 

Finding  26 

The  Secretary  finds  that  the  Alabama 
program  demonstrates  that  the  Alabama 
Surface  Mining  Commission  has  the 
authority  under  Alabama  laws  and 
regulations^o  provide  for  protection  of 
its  employees  in  accordance  with  the 
protection  afforded  Federal  employees 
under  section  704  of  SMCRA.  This 
finding  is  made  under  the  requirements 
of  30  CFR  732.15{b)(14). 

The  Alabama  program  incorporates 
provisions  corresponding  to  section  704 
of  SMCRA  in  Tide  III,  Alabama  SMCRA 
section  2e(j). 

Finding  27 

The  Secretary  finds  that  the  Alabama 
program  demonstrates  that  the  Alabama 
Surface  Mining  Commission  has  the 
authority  under  Alabama  law  and  the 
Alabama  regulations  provide  for 
administrative  and  judicial  review  of 
State  program  actions  in  accordance 
widi  sections  525  and  526  of  SMCRA 
and  Subchapter  L  of  30  CFR  Chapter  VIL 
This  finding  is  made  under  the 
requiremenU  of  30  CFR  732.15(b)(15). 

The  Alabama  program  incorporates 
provisions  corresponding  to  sections  525 
and  528  of  SMCRA  and  30  CFR  Chapter 
VII,  Subchapter  L  in  Tide  n.  Alabama 
SMCRA  section  10  and  in  Subchapter  L 
of  the  Alabama  Regulations. 
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Finding  28 

The  Secretary  finds  that  the  Alabama 
program  demonstrates  that  the  Alabama 
Surface  Mining  Commission  has  the 
authority  under  Alabama  laws,  and  the 
Alabama  program  contains  provisions  to 
cooperate  and  coordinate  with  and 
provide  documents  and  other 
information  to  the  Office  of  Surface 
Mining  under  the  provisions  of  30  CFR 
Chapter  VII.  There  is  nothing  in  the 
Alabama  Legislation  or  regulations 
which  would  prohibit  dissemination  of 
information  to  the  Office,  and  the 
Secretary  assumes  that  all  authorized 
OSM  personnel  will  have  total  access  to 
all  State  permit  exploration,  inspection 
and  enforcement  related  information, 
whether  or  not  it  is  labeled  confidential. 
This  finding  was  made  under  the 
requirements  of  30  CFR  732.15(b){16). 

Finding  29 

The  Secretary  finds  that  neither 
Alabama  SMCRA  and  regulations 
adopted  thereunder  nor  other  laws  and 
regulations  of  Alabama  contain 
provisions  that  would  interfere  with  or 
preclude  implementation  of  the 
provisions  of  SMCRA  and  30  CFR 
Chapter  VII.  This  finding  is  made  under 
the  requirements  of  30  CFR  732.15(c). 

Finding  30 

The  Secretary  finds  that  the  Alabama 
Surface  Mining  Commission  and  other 
agencies  having  a  role  in  the  program 
have  sufficient  legal,  technical,  and 
administrative  personnel  and  funds  to 
implement,  administer  and  enforce  the 
provisions  of  the  program,  the 
requirements  of  30  CFR  732.15(d)  and 
other  applicable  State  and  Federal  laws. 
This  finding  is  made  under  the 
requirements  of  30  CFR  732.15(d). 

Agency  and  Public  Comments  for 'First 
Comment  Period 

January  16. 1982-February  16, 1982 

Comments  have  been  accepted  and 
considered  on  Alabama's  program 
resubmission  of  January  11, 1982 
(Administrative  Record  AL-326A)  and 
information  provided  by  Alabama  in 
connection  with  a  reopened  public 
comment  period.  Comments  &om  groups 
or  agencies  are  identified  by  name  but 
names  of  individuals  have  not  been 
used.  Comments  are  organized  into 
seven  groups  as  follows:  (I)  General,  (II) 
Alabama  Law,  (III)  Definitions,  (IV] 
Designating  Lands  Unsuitable,  (V) 
Permitting,  (VI)  Bonding  and  Insurance, 
(VII)  Performance  Standards,  and  fVIII) 
Inspection  and  Enforcement 


/.  General 

1.  the  Fish  and  Wildlife  Service  (FWS) 
furnished  a  Biological  Opinion  pursuant 
to  section  7  of  the  Endangered  Species 
Act  which  stated  that  the  program 
would  not  likely  jeopardize  the 
continued  existence  of  Endangered  or 
Threatened  species  or  result  in  the 
adverse  modification  of  their  critical 
habitat.  However,  the  FWS 
recommended  that  the  OSM  work  with 
Alabama  to  develop  procedures  for  on- 
site  inspections  of  the  area  with  regard 
to  endangered,  species  since  the  Federal 
regulations  requiring  a  fish  and  wildlife 
plan  (30  CFR  779.2  and  780.16)  were 
remanded.  FWS  also  advised  that  its 
Biological  Opinion  extended  only  to  the 
approval  of  the  program  and  that 
another  Biological  Opinion  was  needed 
for  OSM's  oversight  program. 

OSM  is  presently  developing 
regulations  to  replace  the  remanded  30 
CFR  779.20  and  780.16  and  full 
promulgation  along  with  the  subsequent 
amendment  to  Alabamans  program  may 
eliminate  some  of  the  FWS's  concern. 
Pending  this  revision,  the  Secretary  wilt 
request  that  OSM  work  with  Alabama 
to  ensure  that  the  State  is  meeting  its 
responsibilities  for  protection  of 
Endangered  and  Threatened  Species  as 
set  out  in  the  Alabama  Program.  The 
FWS  comments  will  also  be  considered 
in  the  development  of  an  oversight  plan. 

2.  The  Minerals  Management  Service, 
United  States  Department  of  the 
Interior,  commented  that  Alabama's 
general  applicability  provisions  at  Part 
700.11  would  include  provisions  for 
State  regulation  of  coal  exploration  on 
Federal  lands  outside  a  permit  area. 
This  requirement,  asserts  the 
commenter,  has  no  legal  basis  because 
Federal  regulations  at  30  CFR  730.1  only 
authorize  States  to  develop  a  program 
for  Non-Indian  and  Non-Federal  lands. 
Further,  the  commenter  points  out  that 
30  CFR  700.11(g)  cleariy  states  that 
Chapter  VII  regidations  do  not  apply  to 
coal  exploration  on  Federal  lands 
outside  permit  areas. 

The  Secretary  agrees  that  the  scope 
(i.e.,  lands  covered)  of  Alabama's 
regulations  is  not  clearly  defined.  This 
lack  of  clarity  may  cause  some 
confusion  among  persons  intending  to 
explore  for  coal  on  Federal  lands.  It  is 
not,  however,  perceived  as  a  major  issue 
nor  does  the  Secretary  find  that 
Alabama  intended  to  attempt  to 
contravene  Federal  regulations  at  30 
CFR  Subchapter  D.  On  the  contrary, 
communications  with  State  Officials 
indicate  an  awareness  that,  upon  the 
Secretary's  decision  to  grant  primacy, 
the  State  will  only  have  regulatory 
re8ponsil)ility  on  State  and  private 


lands,  unless  the  State  requests  and 
consummates  a  State/Federal 
cooperative  agreement  under  30  CFR 
Part  745.  Even  under  an  agreement 
permitting  the  State  to  regulate 
operations  on  Federal  lands,  the  State 
would  not  assume  responsibility  over 
certain  functions  reserved  by  the 
Secretary,  such  as  the  review  and 
approval  of  exploration  operations  on 
Federal  coal  lands  subject  to  leasing 
under  the  Mineral  Leasing  Act  of  1920, 
as  amended. 

3.  Drummond  Coal  Company 
expressed  concern  that  the  Alabama 
Surface  Mining  and  Reclamation 
Commission  did  not  consider  various 
proposed  changes  to  the  Federal 
regulatory  program.  Overlooking  these 
changes  could  place  the  Alabama  coal 
industry  in  a  competitively 
disadvantageous  position. 

The  Secretary  maintains  that  State 
regulations  must  be  evaluated  relative  to 
current  Federal  regulations  and  not  with 
proposed  or  draft  regulations.  As 
changes  to  the  Federal  requirements  are 
approved.  States  having  primacy  will  be 
notified  of  the  changes  and  will  be 
authorized  or  directed,  as  appropriate, 
to  revise  their  own  programs.  This  will 
ensure  that  uniform  rules  and 
regulations  will  exist  nationwide 
providing,  to  the  extent  possible,  a 
competitive  balance  in  the  coal  mining 
industry. 

4.  Citizens  for  Responsible  Resources 
Development  (CRRD)  commented  that 
Alabama's  permanent  program 
submission  at  section  731.14(d)(1) 
identifies  those  agencies  to  receive 
notices  and  copies  of  new,  revised,  or 
renewed  permit  applications.  Absent 
from  this  list  is  the  Alabama  Water 
Improvement  Conunission  (AWIC). 
Because  this  agency  has  jurisdiction 
over  NPDES  permits  needed  by  most 
surface  mining  operators,  it  seems 
essential  that  AWIC  be  included  in  the 
list  of  recipients. 

As  pointed  out  by  CRRD,  Alabama 
has  omitted  reference  to  the  AWIC  at 
the  State's  731.14(g)(1).  The  Secretary 
finds,  however,  that  Alabama's 
description  at  the  State's  731.14(g)(9) 
specifically  addresses  the  role  of  AWIC 
in  the  surface  mining  program.  In 
particluar,  the  Alabama  Surface  Mining 
Commission  (ASMC)  will  be  required  to 
work  closely  with  the  AWIC  to  ensure 
that  all  water  pollution  control  programs 
and  plans  meet  the  Federal  and  State 
water  quality  standards. 

5.  CRRD  asserts  that  the  State  has 
failed  to  demonstrate,  in  State  sections 
731.14U)  and  732.15(d].  that  it  has 
adequate  legal  staff  to  ensure  that 
surface  mining  and  reclamation  will  be 
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regulated  in  accordance  with  State  and 
Federal  laws  and  regulations. 
The  Secretary  finds  that  the 
commenter  has  made  some  erroneous 
assumptions  in  presenting  its  contention 
that  Alabama  does  not  have  sufficient    ■ 
legal  staff.  The  commenter,  for  example, 
assumes  that  139  operations  per  year 
will  involve  failure  to  reclaim.  This 
would  represent  nearly  30  percent  of  the 
estimated  number  of  annual  violations 
and  involve  over  55  percent  of  the 
permits  issued  annually.  The  Secretary 
believes  diat  this  is  far  too  high  for  a 
permanent  program  which  will  have 
bonding  requirements  encouraging 
contemporaneous  reclamation.  Some 
estimates  of  the  tinie  required  to  handle 
some  of  the  legal  aspects  of  enforcement 
will  undoubtedly  be  high,  while  others 
will  be  low.  The  State  and  the  Secretary 
have  considered  the  resulting  need  for 
flexibility  in  the  reallocation  of  attorney 
time  to  those  areas  having  time  budget 
deficits. 

6.  The  Sierra  Club,  Environmental 
Policy  Institute  (EPI)  and  Legal 
Environmental  Assistance  Foundation 
(LEAF)  stated  that  Alabama's  regulation 
10.109  fails  to  incorporate  the  Federal 
standards  for  mandatory  intervention  in 
administrative  review  proceedings. 
Federal  regulations  at  43  CFR  4.1110 
state  that  a  petitioner  shall  be  granted 
intervention  if  the  petitioner 
demonstrates  that  he  or  she  has  a 
statutory  right  or  an  interest  which  is  or 
may  be  adversely  ejected.  Since  a 
statutory  right  to  initiate  or  intervene  in 
an  administrative  action  under  SMCRA 
is  based  upon  a  person  having  an 
interest  which  is  or  may  be  adversely 
affected,  these  two  tests  are  actually  the 
same.  Discretionary  intervention  may  be 
granted  if  other  criteria  are  met.  The 
State's  regulation,  10.109,  states  that  a 
petitioner  shall  assert  that  he  or  she  has 
a  statutory  right  to  intervene,  or  the 
hearing  officer  may  consider  other 
relevant  circumstances  (which  match 
the  Federal  discretionary  criteria)  in 
deciding  whether  or  not  to  grant 
intervention. 

The  Secretary  assumes  that  State 
hearing  officers  and  other  State 
administrative  personnel  are  bound  by 
the  State  statute.  Those  petitioners  who 
assert  a  statutory  right  of  intervention 
shall  be  allowed  to  intervene  in  the 
action.  Other  petitioners  may  be  granted 
intervention  if  the  hearing  officer  finds  it 
to  be  appropriate  after  considering  the 
criteria  listed. 

7.  The  Sierra  Club,  RPI,  and  LEAF 
assert  that  the  State  requires  interested 
parties  to  seek  an  appeal  of  a  "decision" 
within  thirty  days  of  the  date  it  is 
mailed,  while  parties  to  the  "decision" 
are  allowed  forty  days  to  seek  an 


appeal.  The  commenter  states  that  this 
procedure  is  contrary  to  Federal 
regulations  and  is  unfair. 

The  Secretary  finds  the  commenter 
has  misunderstood  the  regulations. 
While  Federal  regulations  at  43  CFR 
4.1162  do  allow  persons  who  have  been 
cited  for  violations  to  apeal  within  thirty 
days  of  receipt  of  the  enforcement 
documents  and  other  persons  not  served 
with  copies  of  such  documents  forty 
days,  the  Secretary  finds  that  Alabama's 
plan  of  allowing  everyone  thirty  days  is 
no  less  effective  than  the  Federal  plan. 
The  intent  of  the  regulations  is  to  allow 
interested  persons  and  parties  sufficient 
time  in  which  to  decide  to  appeal  and 
draft  the  necessary  documents.  Since 
the  documents  required  to  perfect  an 
administrative  appeal  are  not  lengthy  or 
detailed  in  natiu-e,  thirty  days  is 
sufficient  time.  The  State's  regulations 
allow  only  thirty  days  for  all  persons  to 
appeal  enforcement  action  and  to 
appeal  the  decision  of  a  hearing  officer 
to  the  Commission.  Thus,  the  Secretary 
concludes  that  the  commenter  was 
mistaken  concerning  the  forty  days  time 
period  mentioned. 

8.  The  Sierra  Club,  EPI,  and  LEAF 
stated  that  Alabama  has  not  adopted 
standards  for  the  award  of  costs  and 
expenses,  including  attorney  and  expert 
witness  fees,  as  required  by  SMCRA 
and  Federal  regulations  at  43  CFR  4.1290 
et  seq. 

The  Secretary  agrees  with  the 
comment  and  is  requiring  that  the  State 
amend  its  statute  and  regulatory 
program  appropriately  See  Finding 
Number  1.2. 

9.  The  Sierra  Club,  EPL  and  LEAF 
stated  that  the  Alabama  regulations  are 
unclear  concerning  who  administrative 
hearing  officers  will  be  and  who  they 
will  be  supervised  by.  The  commenter 
believes  that  hearing  officers  should  not 
be  supervised  by  the  Director  of  the 
State  Regulatory  Authority. 

The  State  statute  and  regulations 
create  a  Division  of  Hearings  and 
Appeals.  This  Division  is  supervised  by 
the  Director;  however,  a  Chief  Hearing 
Officer  will  be  responsible  for  the  direct 
supervision  of  the  other  hearing  officers. 
The  line  of  authority  runs  from  the 
Commission  to  the  Director,  from  the 
Director  to  the  Chief  Hearing  Officer 
and  from  the  Chief  Hearing  Officer  to 
the  individual  Hearing  Officers.  The 
Division  is  thus  a  separate  branch 
within  the  Regulatory  Authority;  its 
employees  come  under  the  State  Merit 
System;  and  section  26(j)  of  the 
Alabama  SMCRA  makes  it  a  criminal 
offense  to  willfully  resist,  prevent 
impede,  or  interfere  with  any  agent  of 
the  Regulatory  Authority  in  the 
performance  of  the  agent's  duties.  The 


Secretary  finds  that  Alabama's  plan  im 
no  less  effective  than  the  Federal 
requirements  in  ensuring  that  Hearing 
Officers  are  fair  and  impartiaL 

10.  The  Sierra  Club,  EPI  and  LEAF 
commented  that  the  State's  program  is 
unclear  concerning  whom  the  hearing 
officer  wiU  be  in  an  adjudicatory 
administrative  hearing  and  that  the 
State  program  provides  for  a  de  novo 
review  of  agency  decisions,  which  the 
commenter  believes  to  be  contrary  to 
the  type  of  review  required  by  SMCRA. 

Section  8  of  the  Alabama  SMCRA 
creates  a  Division  of  Hearings  and 
Appeals  within  the  Alabama  Surface 
Mining  Commission.  This  Division  is 
empowered  to  hear  and  determine 
appeals  from  regulatory,  enforcement  (w 
other  activities  of  the  Commission.  It  is 
further  provided  that  the  Director  of  the 
Commission  shall  appoint  one  or  more 
hearing  officers  to  preside  over  such 
appeals.  The  State's  program  submittal 
shows  at  pages  V-128, 131, 136  and  156 
that  it  intends  to  implement  these 
provisions  of  the  Alabama  SMCRA  by 
organizing  the  Division  directiy  under 
the  Director  with  a  Chief  Hearing 
Officer  and  three  Hearing  Officers,  all  of 
whom  will  be  attorneys  Ucensed  to 
practice  in  Alabama. 

As  to  "de  novo"  review,  the  Alabama 
SMCRA  does  authorize  a  "de  novo" 
review  of  agency  actions  while  SMCRA 
requires  a  review  on  the  record  for 
appeals  of  OSM  decisions.  As  the  result 
of  litigation  concerning  the  permanent 
program  regulations,  the  Secretary 
proposed  and  the  court  accepted  a  plan 
whereby  "t/e  novo  "review  might  be 
structured  so  that  it  is  in  accordance 
with  SMCRA.  The  Secretary  developed 
seven  criteria  which  a  State  must 
demonstrate  that  its  procedures  meet 
At  a  meeting  held  between  OSM  and 
State  officials  on  April  9. 1982,  the  State 
demonstrated  that  its  "rfe/jovo"  review 
procedures  satisfy  the  seven  criteria 
required  by  the  Secretary;  therefore,  the 
Secretary  finds  that  Alabama's  "de 
novo"  review  procedures  are  in 
accordance  with  SMCRA.  See  Finding 
No.  1.1. 

11.  Citizens  for  Responsible  Resource 
Development  (CRRD)  assert  that  the 
Alabama  submission  did  not  contain  the 
required  legal  opinion  from  the  Attorney 
General  or  the  Chief  Legal  Officer  of  the 
State  Regulatory  Authority.  Instead,  the 
legal  opinion  provided  was  signed  by  an 
Assistant  Attorney  General.  Further,  the 
commenter  pointed  out  that  the  required 
side-by-side  comparison  of  State  and 
Federal  regulations  was  not  mentioned 
in  the  legal  opinion  provided  and  it  did 
not  fully  explain  the  legal  effect  of 
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differences  between  the  State  and 
Federal  requirements. 

The  Secretary  flnds  that  th«  iegsl 
opinion  provided  by  the  Stat«  comcfty 
reflects  the  opinion  of  the  Attorney 
General's  Office,  even  though  not 
personally  signed  by  the  Attorney 
General.  The  Assistant  Attorney 
General  who  signed  the  opinion  is 
assigned  to  and  in  charge  of  the  legal 
affairs  of  ASMC  Consequently,  the 
Secretary  regards  him  as  the  Chief  Legal 
Officer  of  the  Regulatory  Authority. 
Further,  the  side-by-side  comparison  of 
State  and  Federal  requirements  together 
with  other  material  available  for  review 
was  sufficiently  developed  to  permit  an 
evaluation  of  all  of  the  State 
requirements  to  determine  if  they 
satisfied  Federal  law  and  regulation. 

//.  Alabama  Law 

Citizens  for  Responsible  Resources 
Development  (CRRD)  provided  several 
comments  on  the  Alabama  SMCRA. 
Following  is  a  synopsis  of  each  of  the 
comments  along  with  the  Secretary's 
response. 

1.  CRRD  asserts  that  section  2  of  the 
Alabama  SMCRA  contains  laagtrage 
which  tends  to  promote  the  development 
of  coal  resources.  Soch  language, 
contends  the  commenter.  is  inconsistent 
with  companbkt  wwdtnf  at  section  102 
of  SMCRA.  whick  —ptiasiaes 
protection  of  th«  mviroRRient  from  the 
adverse  effects  of  turfece  mininf  and 
provides  for  a  beiaiwe  between 
protectiui  of  the  enTironment  and  the 
nation's  need  for  coal. 

The  Secretary  finds  that  the 
commenter's  concern  results  frosi  a 
misinterpretation  of  the  Alabeina 
SMCRA.  For  example,  the  conuneiiter 
suggests  that  the  language  "the 
extraction  of  coal  by  surface  mining 
*  *  *  is  an  essential  and  necessary 
activity  which  contributes  to  the 
economic  and  material  welt-being  of  the 
State"  promotes  coal  develDpinent  over 
protectiraY  of  the  environment.  The 
Secretary  does  not  agree  with  this  view. 
On  the  contrary,  in  reading  the  fuH  text 
of  section  2  of  the  Alabama  SMCRA  il  is 
clear,  in  his  opinion,  that  the  Alabama 
Legislature  recognized  and  provided 
guidance  for  balancing  the  need  for  coal 
mining  with  protection  of  the 
environment. 

2.  CRRD  indicates  that  tectioa  21(c)  of 
the  Alabama  SMCRA  permits  (be  State 
Regulatory  Authority  io  approve  an 
alternative  bonding  system.  This, 
asserts  the  commenter.  is  inconsisteiit 
with  section  509(c)  of  SMCRA  which 
requites  that  aa  alternative  system  may 
be  adapted  only  upon  approval  by  the 
Secretary  of  the  Interior. 


The  Scczetary  does  not  find  that 
Alabama's  provision  atider  section  21|c) 
of  the  Alabama  SMCRA  for  an 
alternative  bond  systesi  is  inctmsisteiit 
with  the  section  5«ie(c)  of  SMCRA.  As 
altenrative  bondinif  system  is  attthorized 
by  aectioa  560^)  a#  SMCRA.  Before 
such  systeB  Bsjr  be  ianpkimepted. 
however,  it  must  be  approved  by  the 
Secretary  ai  tbe  bitefiar,  as  well  as  the 
Regulatory  Asttenly.  Sinoe  Federal  taw 
provides  that  the  Secretary  must 
approve  alternative  bonding  systems,  it 
is  unnecessary  lor  State  lew  to  repeal 
this  reqmremeit. 

3.  CRRD  asserts  that  the  language  tA 
section  21ik)  of  the  Alabena  SMCRA  is 
inconsistent  with  sectioB  i\9{i)  of 
SMCRA.  SepcificaUy.  the  State  )angua^ 
provides  tor  pubbc  hearings  at  Jasper. 
Alabama  (Office  of  the  State  Reguktory 
Authority^  instead  of  the  State  Capitol, 
as  required  by  ^liCRA. 

The  Secretary  agrees  that  the 
Alabama  wording  does  not  "track"  the 
Federal  language  exactly.  However,  the 
State  requsreaeat  is  beUeved  to  be  in 
accardaace  with  SMCRA  in  providing 
for  opportunity  for  pubbe  hearing  and 
public  participation.  In  fact,  because 
Jasper  is  ckiscr  to  tiie  ca^  mining 
region,  the  State  leqataaaepts  may  be 
more  effective  in  pco^idhig  tiie  public 
with  an  opportunitf  to  p^licipate  in 
bocid  release  psiii  siiiiiigu  Tke  Alabaoa 
provision  is  in  accordance  with  SMCRA. 

4.  CRRO  points  Ottt  thai  section  519(h) 
of  ^klCRA  requires  titat  a  transcript  tie 
made  avaiUbte  oa  ti»  motioa  of  any 
party  or  bjr  order  cA  the  Regulatory 
Authority.  Section  9  of  ASMCRA.  on  tbe 
other  h«id.  directs  tbst  a  transcript  be 
made  only  wiwn  an  appeal  is  takea  TtM 
commenter  asserts  that  this  is 
incoimstent  with  the  Federal 
reqiwement. 

The  Secretary  does  not  find  that  the 
language  differences  pointed  out  tiy  tbe 
commenter  render  Alabama's  provision 
less  effective  than  the  Federal 
requiremesL  Ahhoogh  section  9  of  the 
Alabansa  SMCRA  specifies  that 
transcripts  will  only  be  made  available 
upon  appsat,  Alabama's  hnplementing 
regulation  at  section  10.120  provides 
much  greater  flexibility.  Here,  the 
transcript  must  be  made  availabte  span 
appeal  or  at  the  dbection  of  the  State 
Regulatory  Aathority.  This  discretionary 
authority,  which  "tracks"  the  Federal 
requirements,  provides  for  reasonable 
access  to  transcripts  without  appeal, 
while  at  the  same  time,  protecting  tiie 
State  Regulatory  Authority  from  having 
to  unnecessartty  bear  the  cost  of 
transcribing  some  hearing  records. 

5.  CRRD  mjtes  that  section 
515(b)(15}(A)  of  SMCRA  requires  dafly 
notice  to  residents  and  occupiers  living 


within  ane-fcaM  adte  of  a  t>iesting  area 
prior  to  blasting,  in  contrast,  comparable 
provisions  of  sectioD  22(1^15KA}  of  (he 
Alabama  SMCRA  alow  fbr  a  daily 
notice  or  aodlbie  wanrings.  In  order  thai 
the  State  requbeuienla  be  equatty 
effective,  tbe  eoannenter  soggests  that 
the  aoditiie  warnings  m«sf  be  heard  op 
to  oneself  mile  distance  snd  persons 
within  range  mast  mfderstand  the 
meaning  of  (be  warnings, 

The  Secretary  points  ont  that  section 
816.65(c)  of  Alal)ama's  implementing 
regulations  reqmres  thert  warnings  and 
all  clear  srgnals  mnsf  hare  an  audible 
range  of  at  }ca^  one-half  mile  from  the 
point  of  Wast.  Also  this  same  section 
specifies  that  tf«e  permittee  must  notify 
affected  persons  of  tfie  meaning  of  the 
signals  through  appropriate  instructions. 
The  Secretary  finds  these  regulatory 
procedures  consistent  with  the  Federal 
requirements. 

6.  CRRD  asserts  that  section 
22(bKl5](E]  of  the  Alabama  SMCRA 
would  alTow  the  State  Regulatory 
Authority  to  promulgate  provisions  for 
pre-blasting  surveys  difTerent  from  those 
promulgated  by  ffte  Secretary. 

The  Secretary  believes  that  although 
the  Alabama  SMCRA  at  section 
22(b)(15KE)  is  somewhat  more  general 
that  the  Federal  counterpart  at  section 
515fb)(15)(El  of  SMCRA,  it  does  not 
relieve  the  Stale  of  the  respoosiiuGty  for 
publishing  a  program  that  wiQ  be  ao  less 
effective  than  the  Federal  raquirements. 
In  this  regard  the  State  lus  drafted 
implementing  ceguktioos  at  Part  816.62 
for  "Pre-blasting  Surveys"  which  fully 
recognize  the  Secretary's  provisions 
mentioned  at  section  515(b)(lS)(E)  of 
SMCRA  and  pubUsked  at  30  CFR  816.62. 
Because  Alabama's  program  satisfies 
the  intended  purpose  of  SMCRA,  the 
Secretary  finds  the  language  of  the 
Alabama  SMCRA  in  accordance  with 
SMCRA. 

7.  CRRD  notes  that  delayed 
reclamation  is  authorized  by  section 
515(b)(ld)  of  SMCRA.  Such  delay, 
however,  is  limited  only  to  operations 
which  combine  surface  and  underground 
mining  operations.  Alabama  SMCRA 
contains  langwage  which  would  extend 
delayed  redassatien  provisions  to 
"other  types  of  aumng  operations".  This, 
contends  the  caauiienter.  is  inconsistent 
with  SMCRA,  becaasv  it  would  permit 
recJaasation  delays  Urn  operation  which 
involve  only  sasiace  arintng  activities. 

The  Secretary  recognizes  that  the 
wording  "where  tlie  applicant  proposes 
to  combine  surface  mbiing  operations 
witb  socb  other  operations"  (Section 
22(b)(ie)  of  the  Alabama  SMCRA),  is 
somewhat  amMgvous.  Reasonable 
interpretatira  of  this  wording,  however, 


Federal  Register  /  Vol.  47,  No.  98  /  Thursday.  May  20.  1982  /  Rules  and  RegulaUons 


22043 


would  suggest  that  Alabama  intended 
"other  operations"  to  mean  underground 
mining  for  the  following  reasons:  First 
the  term  "surface  (coal)  mining 
operations"  is  deHned  at  section  3(t)  of 
the  Alabama  SMCRA  to  include  the 
various  forms  of  surface  operations.  It 
would,  therefore,  be  redundant  to  also 
include  such  activities,  within  the 
meaning  of  "other  operations".  Also,  the 
Seretary  finds  that  the  terms  "surface 
mining  operations"  and  "other 
operations",  as  used  in  the  same 
sentence,  were  intended  to  have 
opposite  meanings,  i.e.,  "surface  mining 
operations"  encompasses  all  stripping 
activities  while  "other  operations" 
includes  underground  mining.  For  these 
reasons,  the  Secretary  Hnds  that  the 
Alabama  SMCRA  is  consistent  with  the 
Federal  requirement. 

8.  CRRD  suggests  that  the 
construction  of  the  Alabama  SMCRA  at 
section  22(c)(5)  is  ambiguous  as  to 
whether  or  not  the  State  Regulatory 
Authority  (SRA)  has  authority  to  impose 
certain  requirements  beyond  those 
speciHed  in  Alabama's  regulations.  If 
the  SRA  cannot  do  so,  then  the  State 
law,  according  to  the  commenter,  is  less 
effecUve  than  SMCRA- 

The  Secretary  believes  the  commenter 
has  misinterpreted  the  provisions  of 
section  515(c)(5)  of  SMCRA.  The 
Secretary  does  not  believe  Congress 
intended  that  the  SRA  must  have 
authority  to  unilaterally  impose  permit 
requirements  which  do  not  have  basis  in 
law  or  regulations  and  are  without 
Secretarial  approval.  Rather,  section 
515(c)(5)  of  SMCRA  intends  that  the 
State  Regulatory  Authority  develop, 
have  approved,  and  promulgate 
regulations  which  implement  the 
minimum  permit  requirements  of  the 
section  515.  In  addition,  the  SRA  may  (at 
its  discretion)  develop,  have  approved, 
and  promulgate  ofAer  permitting 
regulations  which  it  deems  are 
necessary  to  effectively  implement  and 
administer  a  permitting  program  in  the 
State.  The  Secretary  believes  that  the 
State's  discretionary  authority  to 
promulgate  additional  requirements  is 
reflected  in  the  State's  language  and, 
therefore,  provides  requirements  in 
accordanoe  with  the  Federal 
counterpart. 

///.  Definitions 

1.  Citizens  for  Responsible  Resource 
Development  (CRRD)  asserts  that 
Alabama's  definition  of  the  term  "valid 
existing  rights"  (VER)  is  inconsistent 
with  the  Federal  defmition  at  30  CFR 
761.5.  The  commenter  points  out  that  the 
State  has  included  language  which 
would  only  require  the  permit  applicant 
to  demonstrate  a  "good  faith  effort"  to 


obtain  all  permits,  instead  of  having 
obtained  all  permits  prior  to  August  3, 
1977.  as  required  by  the  Federal 
defmition.  In  addition,  the  State  has 
extended  the  "good  faith  effort"  test  to 
the  haul-roads  portion  of  the  VER 
defmition.  The  commenter  contends  that 
these  less  stringent  criteria  for 
determining  VER  result  in  less  effective 
protection  for  the  Non-Federal  and  Non- 
Indian  lands  listed  under  Alabama 
regulation  761.4. 

The  Secretary  points  out  that  the  U.S. 
District  Court.  District  of  Columbia, 
ruled  in  Civil  Action  No.  79-1144  that 
under  the  all  permits  test  required  under 
the  Federal  definition  of  VER  an 
operator  need  only  demonstrate  a  "good 
faith  effort"  to  have  obtained  the 
necessary  permits  and  ordered  OSM  to 
revise  its  definition  accordingly.  (In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation,  14  ERC  1083  (D.D.C  Feb.  20, 
1980)  (Round  1).) 

On  Tuesday,  November  27, 1979, 
following  the  Court's  ruling,  OSM 
published  notice  in  the  Federal  Register 
(44  FR  67942]  that  the  deffnition  of  VER 
had  been  remanded.  Until  a  revised 
defmition  is  published,  OSM  will  rely  on 
existing  State  law  to  interpret  whether 
the  document  relied  upon  establishes 
valid  existing  rights  and  will  interpret  its 
definition  as  requiring  a  "good  faith 
effort"  to  obtain  all  permits.  Alabama 
has  exercised  this  option  in  drafting  its 
regulations.  The  Secretary  fmds  that  the 
State  requirement  is  in  accordance  with 
the  requirements  intended  by  SMCRA  in 
providing  equal  protection  for  all 
categories  of  land  covered  by  Sections 
761.4  of  the  State  and  Federal 
regulations. 

2.  CRRD  stated  that  Alabama's 
definition  of  the  term  "historic  lands" 
omits  the  Federal  wording  "eligible  for 
listing  on  a  State  or  National  Register  of 
Historic  Places".  Also,  the  defmition 
does  not  contain  the  Federal  language 
"sites  having  religious  or  cultural 
signiffcance  to  native  Americans  or 
religious  groups  or  sites  for  which 
historic  designation  is  pending".  These 
omissions,  contends  the  commenter,  do 
not  provide  protection  comparable  to 
the  Federal  requirements. 

OSM  suspended  the  language, 
"eligible  for  listing  *  *  *."  (Federal 
Register,  November  27, 1979  (44  FR 
67942-67943))  in  accordance  with  its 
concession  in  In  Re:  Permanent  Surface 
Mining  Regulation  Litigation,  Round  1. 
supra.  Regarding  the  omission  of  the 
language  "sites  having  religious  or 
cultural  significance  *  *  *",  the 
Secretary  has  notified  Alabama  (on 
April  9 — ^Administrative  Record  Number 
AL-347),  that  similar  or  equally  effective 


language  must  be  included  in  the  State 
program  before  full  approval  can  be 
granted.  See  Finding  12.5. 

3.  Drummond  Coal  Company 
indicated  that  the  deffnition  of  roads 
should  be  consistent  with  SMCRA.  The 
commenter  suggests  using  the  "Interim 
definition". 

It  is  unclear  to  the  Secretary  what  the 
commenter  means  by  "interim 
deffnition"  of  (public)  roads.  It  should  be 
pointed  out,  however,  that  the  U.S. 
District  Court  for  the  District  of 
Columbia,  announced  in  Civil  Action 
No.  79-1144  that  the  government 
conceded  that  the  Federal  definition  of 
the  term  "public  road"  was  inconsistent 
with  SMCRA.  (See  In  Re:  Permanent 
Surface  Mining  Regulation  Litigation, 
Round  2,  May  16, 1980,  pp.  32-36.) 
Specifically,  the  concession  was  that  the 
Federal  deffnition  was  found  to  be  too 
broad,  encompassing  too  many 
thoroughfares  open  to  the  passage  of 
vehicles.  A  new  definition  is  being 
drafted.  Until  promulgated,  the 
Secretary  will  rely  on  section  522(e)(4) 
of  SMCRA  to  interpret  the  definition  of 
"public  road".  The  Secretary  finds  that 
Alabama's  proi>osed  definition  is 
consistent  with  both  the  Court's  ruling 
and  section  522(e)(4)  of  SMCRA. 

IV.  Designating  Lands  Unsuitable 

1.  Sierra  Club,  Environmental  Policy 
Institute,  and  Legal  Environmental 
Assistance  Fund  commented  that 
Alabama's  submission  does  not  show 
any  evidence  of  the  establishment  of  a 
data  base  and  inventory  system,  as 
required  by  30  CFR  760.4  and  764.2. 
According  to  the  commenters,  this 
process  should  commence  prior  to 
program  approval.  Alabama  indicates  at 
section  731.14(g)(ll)  that  ASMC  has  in- 
house  data  banks  covering  biological 
hydrological  historical,  and  geological 
information.  ASMC  also  has  access  to 
other  literature  and  registers  maintained 
and/or  cataloged  by  other  State 
agencies.  The  Secretcuy,  therefore,  finds 
that  the  State  has  inventoried  and 
established  a  data  base  for  processing 
lands  unsuitable  petitions. 

2.  CRRD  believes  that  State  regulation 
762.11(a]  is  less  effective  than  the 
Federal  counterpart  at  30  CFR  762.11(a) 
because  the  State's  determination  of 
reclamation  feasibility  will  be  done  only 
under  the  Alabama  SMCRA.  while  the 
Federal  requirement  specifies  that  it 
must  be  done  under  SMCRA.  Federal 
regulations,  and  the  State  program. 

The  Secretary  fmds  that  inclusion  of 
the  language  "Federal  regulations  and 
the  State  program",  although  clarifying, 
would  be  somewhat  redimdant  and. 
therefore,  unnecessary.  Further,  the 
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Secretary  believes  that  Alabama's 
reference  to  State  law  necessarily 
implies  that  it  must  also  comply  with  the 
implementing  State  regulations.  See 
Finding  No.  14.11. 

V.  Permitting 

1.  Citizens  for  Responsible  Resource 
Development  (CRRD)  stated  that 
Alabama  has  omitted  from  the  State 
program,  Federal  provisions  at  30  CFR 
776.11(b)  and  30  CFR  77ai2(a)  which 
would  require,  among  other  data,  the 
submission  of  certain  information  about 
the  company  representative  who  has  on- 
site  responsibility  for  conducting 
exploration  operations.  This,  according 
to  the  commenter,  will  place  the  SRA  at 
a  disadvantage  in  monitoring 
exploration  operations.  The  Secretary 
finds  that  Alabama's  requirements 
concerning  information  on  the 
exploration  operation  will  be  no  less 
effective  than  the  Federal  requirement 
even  though  there  is  no  provision  for 
giving  specific  data  concerning  the 
company  representative  who  has  on-site 
responsibility  for  conducting  the 
operation.  Further.  Alabama  believes, 
and  the  Secretary  finds,  that  such  a 
requirement  could  be  unnecessarily 
cumbersome  and  may  be  difficult  to 
monitor  because  of  frequent  changes  in 
company  personnel  responsibilities.  The 
State  does  require  the  name  and  other 
specific  data  properly  identifying  the. 
entity  responsible  for  the  exploration 
operation,  and  will  thus  know  whom  to 
contact  if  enforcement  action  is 
necessary. 

2.  CRRD  points  out  that  Alabama 
regulations  776.12(a)(3)(i)  and  783.12(b) 
do  not  address  the  Federal  requirement 
to  include  identification  of  "districts, . 
sites,  building,  structures  or  other 
objects  eligible  for  listing  on  the 
National  Register  of  Historic  Places". 
Also,  the  commenter  indicates  that  the 
State's  use  of  the  language  "known 
significant"  may  compromise  the  level 
of  protection  for  some  archeological 
resources,  because  it  leaves  it  to  the 
discretion  of  the  operator  to  determine 
what  is  significant. 

The  Secretary  contends  that 
Alabama's  regulation,  as  it  concerns 
National  Register  sites,  accurately 
reflects  the  ruling  of  the  U.S.  District 
Court.  District  of  Coliunbia,  of  February 
1980  (Civil  Action  No.  79-1144)  in  which 
the  Federal  language  "eligible  for 
listing"  was  suspended.  With  regard  to 
the  terminology  "known  significant",  as 
used  by  Alabama,  the  Secretary  does 
not  believe  this  language  gives  the 
operator  any  discretionary  authority  to 
determine  significance.  Rather,  it 
obligates  the  operator  to  include,  in  his 
application,  sites  which  have  been 


judged  significant  by  historians  and 
archeologists.  Viewed  in  this  context, 
the  Secretary  finds  that  Alabama's 
regulation  provides  protection  no  less 
effective  than  to  the  Federal  rule. 

3.  CRRD  stated  that  Federal 
regulations  require  the  SRA  to 
disapprove  a  coal  exploration 
application  if  the  operation  will  adversly 
affect  sites  that  are  eligible  for  listing  on 
the  National  Register  of  Historic  Places. 
State  regulations  do  not  contain  a 
comparable  requirement. 

The  Secretary  points  out  that,  as 
previously  indicated,  the  February  1980 
Court  ruling  in  Civil  Action  No.  79-1144 
resulted  in  the  suspension  of  the  Federal 
wording  "eligible  for  listing".  Therefore, 
the  Secretary  finds  that  Alabama's 
requirement  at  section  776.13(b)(3)  is  no 
less  effective  than  the  Federal 
counterpart,  as  modified  by  the  Court's 
decision. 

4.  According  to  the  CRRD,  ASMC 
776.17(b)  will  be  less  effective  than  30 
CFR  776.17(b)  in  providing  information 
to  the  public.  The  commenter  stated  that 
the  Federal  rule  requires  the  SRA  to 
determine  that  data  marked  confidential 
is  deserving  of  the  classification.  State 
regulations  do  not  require  a  similar 
determination. 

The  Secretary  agrees  with  the 
commenter  and  is  requiring  the  State  to 
make  program  revisions  which  satisfy 
the  Federal  requirement.  The  Secretary 
has  advised  the  State  that  it  will  not 
object  to  permitting  the  operator  to  mark 
information  confidential.  However,  If 
such  information  is  requested  by  the 
public  and  the  SRA  suspects  that  the 
data  is  in  fact  not  of  confidential  natiu«, 
the  SRA  will  have  to  contact  the 
operator  who  must  clearly  demonstrate 
that  the  data  should  be  withheld  from 
the  pubhc.  If  the  operator  cannot  so 
demonstrate,  then  the  RA  may  release 
the  information.  See  Finding  15.1. 

5.  CRRD  argues  that  State 
requirements  for  permit  applications  to 
identify  and  describe  cultural  and 
historic  features  will  not  effectively 
protect  these  resources,  and  that  Federal 
regulations  are  more  stringent  because 
they  include  sites  eligible  for  listing  and 
do  not  require  the  significance  "test" 
imposed  by  the  State  program. 

The  Secretary  points  out  that,  in 
February  1980,  OSM  suspended  the 
Federal  language  "eligible  for  listing". 
Therefore,  the  Secretary  finds  that 
Alabama's  regulatory  language  is 
consistent  with  the  Court's  ruling. 
Further,  Alabama's  significance  "test" 
for  archeological  features  is  not 
intended  to  permit  the  applicant  to 
determine  significance.  Rather,  the 
applicant  will  be  required  to  report 


those  features  which  have  been 
recognized  by  appropriate  experts  and 
authorities  to  be  important  sites. 

6.  Sierra  Qub.  Environmental  Policy 
Institute,  and  Legal  Environmental 
Assistance  Foundation  stated  that 
Alabama  in  section  778.14  of  its 
regulations  limits  the  information 
required  in  permit  applications  on  prior 
mining  activities  to  five  years,  since  the 
Federal  rules  require  information  on 
permits  subsequent  to  1970. 

The  State  rule  is  identical  to  30  CFR 
778.14  which  requires  information  on 
any  permits  suspended  or  revoked  in  the 
last  five  years.  The  Secretary  finds, 
therefore,  that  the  Alabama  rule 
requiring  information  on  permits  held 
during  the  previous  five  years  requires 
sufficient  information  to  be  no  less 
effective  than  the  Secretary's 
regulations  in  meeting  section  507(b)  of 
SMCRA. 

7.  CRRD  indicates  that  Federal 
regulations  at  30  CFR  779.13  and  783.13 
require  a  broader  area  of  environmental 
study  and  description  than  the 
comparable  State  regulations,  779.13  and 
783.13.  Specifically,  the  State  requires 
study  only  "on  the  permit  area  and  off- 
site  areas  which  may  be  affected". 
Federal  requirements,  on  the  other  hand, 
include  "the  permit  area,  adjacent  area, 
and  the  general  area  prior  to  mining". 

The  Secretary  finds  that  Alabama's 
language  "*  *  *  permit  area  and  off-site 
areas  that  may  be  affected  or  impacted" 
will  provide  a  level  of  protectioa  no  less 
effective  than  to  the  Federal 
requirement;  the  State  wording  "off-site 
areas  that  may  be  affected  or  impacted" 
is  quite  broad  and,  is  no  less  effective 
than  the  Federal  language  "adjacent 
area,  and  the  general  area  prior  to 
mining". 

8.  CRRD  asserts  that  unlike  the 
Federal  requirement  at  30  CFR  779.14, 
State  regulation  779.13(b)  does  not 
require  a  description  of  the  physical 
properties  of  each  stratum  within  the 
overburden.  Additionally,  the 
conunenter  points  out  that  there  is  no 
State  regulation  comparable  to  30  CFR 
779.14(b)(2). 

The  Secretary  pomts  out  that  a 
comparison  of  State  regulation  779.13(b) 
with  30  CFR  779.14  indicates  near 
dentical  construction.  Both  require 
description  of  each  stratum  within  the 
overburden,  and  the  stratum 
immediately  below  the  lowest  coal  setun 
to  be  mined.  With  regard  to  the  omission 
of  a  State  regulation  comparable  to  30 
CFR  779.14lb)(2T.  it  is  noted  that  this 
requirement  is  permissive,  i.e.,  the  State 
is  not  required  to  adopt  a  comparable 
provision. 
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9.  CRRO  commented  that  State 
regulations  779.13(c)(1)  and  783.14(c)  do 
not  require  a  permit  applicant  to 
describe  the  horizontal  extent  of  the 
water  table  and  aquifers  for  the 
proposed  pennit  and  adjacent  area; 
Federal  regulations  at  30  CFR 
779.15(a)(1)  and  783.15  do. 

The  Secretary  contends  that  the  use  of 
the  terniinology"horizontal  extent  of  the 
water  table  and  quifers"  is  ambiguous 
and  redundant.  Federal  requirements  30 
CFS  779.15(a)  and  (a)(1)  and  30  CFR 
783.15(a)  and  (a)(1)  are  intended  mean 
that  the  applicant  must  describe  the 
horizontal  extent  of  water  resources 
within  the^proposed  permit  ar^  and 
adjacent  area.  Alabama's  regulation 
satisfies  this  intent  by  requiring  a 
description  for  "the  permit  area  and  <rff- 
Site  areas" 

10.  CRRD  contends  that  the  State  does 
not  require  that  a  pennit  application 
contain  a  description  of  the  rechai^, 
storage,  and  discharge  characteristics  of 
aquifers  and  the  quality  and  quantity  of 
ground  waters  as  do  Federal  regulations 
30  CFR  779.15Cb)  and  783.15(b). 

The  Secretary  finds  that  State 
regulations  at  sections  779.3  (c).  (d).  and 
(e)  and  783.13  (c).  (d).  and  (e)  wiD 
effectively  satisfy  the  information  needs 
concerning  recharge,  storage,  and 
discharge  characteristics  of  aquifers  and 
the  quality  and  quantity  of  ground 
water.  Sections  779.13(c)(5)  and 
783.13(c)(5),  for  example,  require  rather 
specific  data  on  ground  water  quality. 
Similarly,  sections  779.13(e)  and 
783.13(e)  will  make  it  necessary  for  the 
applicant  to  have  data  on  rechajje, 
storage,  and  discharge  characteristics  in 
order  for  him/her  to  reach  a 
determination  on  hydrologic 
consequences. 

11.  CRRD  pohited  out  that  ASMC 
779.13(d)  and  783.13(d)  require  that  a 
pennit  application  describe  only 
important  hnpoundments  within  the 
proposed  permit  area  and  off-site  areas. 
The  commenter  stated  30  CFH  779.16 
and  783.16(a)  have  much  broader 
coverage,  requiring  the  description  and 
location  of  all  ponds  within  the 
proposed  permit  and  adjacent  areas. 

The  Secretary  contends  that 
Alabama's  use  of  the  term  "important" 
clarifies  ambiguities  in  the  Federal 
requirement.  That  is,  literal 
interpretation  of  30  CFR  779.16  and 
783.16(a)  would  mean  that  the  applicant 
would  have  to  describe  every  pood, 
regardless  of  size,  located  in  the 
proposed  permit  and  adjacent  area.  The 
Secretary  intends  only  that  those  ponds 
or  impoundments  which  have  functional 
uses  be  identified  and  described.  The 
Secretary  finds  that  Alabama's 
requirement  to  specifying  that  only 


"important  impoundments"  be  included. 
is  no  less  effective  than  the  Federal 
provision. 

12.  CRRD  asserts  that  Federal 
requirement  at  30  CPR  779.16(b)(2){vli) 
and  783.16(b)(2)(vii)  allow  the  SRA  to 
request  "other  relevant  data  from  a 
permit  applicant".  The  State  does  not 
include  a  comparable  provision. 

The  Secretary  does  not  agree  with  the 
comment  and  points  out  that  Alabama 
has  exercised  its  option  to  include 
additional  requirements.  Paragraph 
779.13(d)(3)(vi)  and  783.13(d)(3)(vi). 
which  concern  baseline  addity,  are 
State  requffements  which  have  no  direct 
Federal  counterpart  Ulcewise, 
779.13(dM4)  and  783.13(d)(4)  of  the 
Alabama  regulations  are  additional 
requirements,  authorized  by  30  CFR 
779.16(b)(2)(vii),  and  783.1fl(d)(2Kvii). 
respectively. 

13.  CRRD  stated  that  Federal 
regulations  at  30  CFR  779.20  and  783.20 
require  that  the  permit  contain 
information  on  fish  and  wildlife 
resources.  Alabama's  regulations  do  not. 
In  a  related  comment  Drummond  Coal 
Company  stated  that  the  fish  and 
wildlife  section  should  be  modified  to  be 
more  consistent  with  SMCRA. 
Drummond  did  not  provide  further 
detail. 

The  Secretary  points  out  that  the  U.S. 
District  Court  District  of  Columbia,  in  In 
Re-Permanent  Surface  Mining 
Regulation  Litigation  Round  1,  Sup. 
ruled  that  the  permit  and  bonding 
sections  of  SMCRA  did  not  authorize 
the  Secretary  to  require  applicants  to 
submit  tibe  fish  and  wildlife  information 
at  ao  CFR  779.2a  78ai6,  783.20.  and 
784.21.  In  that  the  Federal  regulations 
have  been  suspoided.  it  is  not  necessary 
for  Alabama  to  include  such  provisions 
in  the  State  Program. 

14.  CRRD,  Sierra  Chib,  Environmental 
Policy  Institute,  and  Legal 
Environmental  Assistance  Foundation 
noted  that  Federal  regulations  at  30  CFR 
779.21  and  783.21  require  permit 
apphcants  to  provide  adequate  soil 
siffvey  data  for  the  proposed  permit 
area;  State  regulations  do  not  contain 
this  requireoaent. 

The  Secretary  points  out  that  Federal 
regulations  30  CFR  779.21  and  763.21 
were  ronanded  by  the  Court  in  Re: 
Permanent  Surface  Mining  Regulation 
Litigation.  Round  1,  supra.extend  they 
require  soil  survey  information  for  lands 
not  c]ualiiying  as  prime  farmland.  For 
soil  investigation  and  survey  of  prime 
farmland,  see  Alabama  regulation 
779.27. 

15.  CRRD  commented  that  State 
regulations  780.11  (c)  and  784.11  (c)  do 
not  include  requirements  that  a  pennit 
application  contain  a  narrative 


explaining  the  constmction. 

modification,  use,  maintenance,  and 
removal  of  dams,  embankments,  and 
other  impoundments:  overburden  and 
topsoil  handling  and  storage  areas  and 
structures  as  do  Federal  regulations  at 
30  CFR  780.11  (b)  and  784.11  (b). 

The  Secretary  finds  that  the  State  has 
deleted  the  requirement  regarding  dams, 
embankments,  and  other  impoundmoits. 
because  it  would  be  redundant  with 
State  regulations  780.25  and  784.25.  The 
Secretary  agrees  with  this  deletion  and 
believes  the  State's  format  is  no  less 
effective  than  the  Federal  counterpart 
Also,  the  Secretary  agrees  with 
Alabama  that  "overburden  and  topsoil 
handling  and  storage  areas  and 
structiu«s*'  are  not  "facilities",  as 
implied  by  the  Federal  provision.  They 
do  not  require  design  criteria  and  very 
little,  if  any.  maintenance.  Plans  for  their 
"removal"  would  be  in  accordance  with 
section  816.24  and  617.24  of  Alabama's 
regulations. 

16.  CRRD  pointed  out  that  30  CFR 
779.24(i)  requires  a  map  showing  the 
boimdaries  of  any  cultural  or  historic 
resources  eligible  for  listing  in  the 
National  Register  of  Historic  IHaces.  The 
State  program  excludes  this  provision. 
CRRD  further  commented  that  a  map 
showing  the  boundaries  of  all  known 
archeological  sites  should  be  included  in 
the  pennit  application.  State  regulations 
only  require  the  mapping  of  known 
significant  archeological  sites.  Finally. 
the  commenter  notes  that  30  CFR  779J4 
(g)  specifies  that  the  location  of  water 
supply  intakes  must  be  mapped  and 
included  in  the  permit  application.  The 
State  program  has  no  comparable 
requirement 

The  Secretary  points  out  that  the 
Federal  wording  "eligible  for  Usting" 
was  suspended  by  OSM.  Therefore. 
Alabama's  regulation  at  78ai4(7)  is 
consistant  with  the  Court's  decision. 
Regarding  the  commenter's  concern  diat 
Alabama  omitted  the  requirement  to 
show  locations  of  water  intakes,  the 
Secretary  pmnts  out  that  Alabama's 
regulation  7aai4(a)(5)  combines  Federal 
requirements  30  CFR  779.24(e)  and 
779.24(g).  Although  Alabama's  wordii^ 
is  different  the  Secretary  finds  that  it 
effectively  covers  the  requirement  for 
showing  ^e  location  of  water  supply 
intakes. 

17.  CRRD  commented  that  the  State 
program  does  not  contain  requirements 
for  maps  and  cross-section  drawings  of 
measiHes  to  be  taken  to  ensure  the 
protection  of  the  hydrologic  balance,  as 
required  by  30  CFR  780.21. 

The  Secretary  points  out  that 
Alabama  has  recombined  several  parts 
and  sections  in  an  apparent  effort  to 
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consolidate  and  improve  organization. 
The  requirements  of  30  CFR  780.21  are 
found  in  State  section  779.13  with  most 
of  the  requirements  contained  in  779.13 
(g).  The  Secretary  finds  that  although 
reorganization  has  occurred,  all 
necessary  requirements  are  included 
and  that  the  applicable  Alabama 
sections  are  no  less  elective  than  the 
Federal  counterparts. 

la.  Sierra  Club,  Environmental  Policy 
Institute,  and  Legal  Enviroiunental 
Assistance  Foundation  stated  that 
Alabama  omitted  certain  mapping 
requirements  for  transportation  facilities 
that  are  required  by  30  CFR  780.37  and 
784.37. 

Alabama  regulation  780.14  provides 
for  an  operation  plan  permit  map(8]. 
Item  (a)(25)  of  this  section  specifically 
requires,  among  other  things,  the 
mapping  of  haul  roads  within  the  permit 
area.  The  Secretary  finds  that  these 
mapping  requirements  are  no  less 
effective  than  the  provisions  of  Federal 
regulations  at  30  CFR  780.37  and  784.37. 

19.  CRRD  noted  that  the  State 
program  completely  omits  the 
information  required  to  be  submitted  by 
30  CFR  783.14(a)(1)  with  an  underground 
mining  permit  application. 

The  Secretary  points  out  that  Federal 
regulation  30  CFR  783.14(a)(1)  was 
suspended  December  31, 1979  (44  FR 
77455)  insofar  as  it  requires  a  geologic 
description  of  the  strata  down  to  and 
including  the  strata  immediately  below 
any  coal  seam  for  areas  to  be  a^ected 
only  by  "surface  operations  and 
facilities",  where  no  removal  of 
overburden  down  to  the  level  of  the  coal 
seam  will  occur.  Geologic  descriptions 
will,  however,  continue  to  be  required 
for  areas  where  overburden  is  being 
removed  to  the  level  of  the  coal  seam 
and  for  certain  specified  "surface 
operations  and  facilities"  where 
required  by  other  regulatory 
requirements.  See  30  CFR  783.25, 
784.16(e)  and  784.24(b).  Considering  the  . 
above  suspension,  the  Secretary  finds 
that  Alabama's  requirements  are  no  less 
effective  than  the  Federal  rules. 

20.  CRRO  indicated  tha^  30  CFR  784.14 
requires  a  reclamation  plan  to  contain  a 
detailed  description  of  the  measures  to 
be  taken  during  and  after  underground 
mining  to  ensure  protection  of  the 
hydrologic  balance.  State  regulations  do 
not  require  the  reclamation  plan  to 
include  such  a  description. 

The  Secretary  points  out  that 
Alabama  has  recombined  several  parts 
and  sections  in  order  to  consolidate  and 
improve  organization.  The  requirements 
of  30  CFR  784.14  are  found  in  State 
section  783.13,  with  most  of  the 
requirements  contained  in  783.13(g).  The 
Secretary  finds  that  although 


reorganization  has  occurred,  all 
necessary  requirements  are  included 
and  that  the  applicable  Alabama 
sections  are  no  less  effective  than  the 
Federal  counterparts. 

21.  CRRD  contended  that  Alabama's 
regulations  at  784.23(c)  allow  an 
underground  mining  operator  to  first 
address  the  proposed  postmining  land 
use  of  an  area  in  a  permit  revision  while 
Federal  regulations  contain  no  similar 
provisions.  The  commenter  states  that 
Alabama's  plan  would  preclude 
consideration  of  the  economic  and 
technical  feasibility  of  alternative 
postmining  land  uses  which,  according 
to  the  commenter,  must  precede  mining 
to  ensure  the  viability  of  the  project. 

The  comment  is  incorrect  in  several 
respects,  this  issue  was  litigated  as  a 
part  of  the  exhaustive  review  of  the 
Federal  permanent  program  regulations 
conducted  by  the  U.S.  District  Court, 
District  of  Columbia.  The  Court  held 
that  under  Federal  regulations,  an 
underground  mining  operator  could, 
near  the  end  of  the  coal  extraction 
phase  of  the  operation,  apply  for  an 
alternative  postmining  land  use  via  the 
permit  revision  procedure.  The  court, 
therefore,  ruled,  quoting  from  a  brief 
filed  by  the  Secretary,  "Hence,  for 
underground,  as  for  surface  mining,  the 
operator  may  wait  until  a  reasonable 
time  prior  to  the  end  of  the  coal 
extraction  before  applying  for  the 
alternative  postmining  land  use." 

Alabama's  regulations  require  that  a 
reclamation  plan  be  filed  as  a  part  of  the 
permit  application  and  that  the  plan 
contain,  inter  alia  a  detailed  estimate  of 
the  cost  of  reclamation  with  supporting 
calculations  and  a  description  of 
measures  to  be  used  to  maximize  the 
use  and  conservation  of  the  coal 
resource.  Thus,  during  the  permit  review 
process,  the  SRA  will  be  able,  by 
reviewing  the  reclamation  plan  and  the 
operations  plan,  to  make  determinations 
of  the  economic  and  technologic 
feasibility  of  the  operation  and  ensure 
that  the  site  will  be  reclaimed  to  the 
levels  required  by  law.  If  during  the  life 
of  the  operation,  which  often  it  many 
years  in  the  case  of  underground  mining, 
an  alternative  postmining  land  use 
becomes  available,  the  operator  may 
apply  for  a  permit  revision.  At  that  time, 
the  SRA  will  determine  the  viability  of 
the  alternative  postmining  land  use.  The 
Secretary,  therefore,  finds  that 
Alabama's  plan  is  no  less  effective  than 
Federal  requirements. 

22.  CRRD  commented  that  Alabama 
regulation  785.10  would  authorize  off- 
site  placement  of  spoil  in  abandoned 
mine  lands  with  no  bond  coverage  being 
required.  According  to  the  commenter, 
this  will  encourage  operators  to  spoil  on 


abandoned  mine  areas  without 
providing  for  erosion  control  or  other 
mitigating  measures. 

The  Secretary  finds  that  Alabama's 
provision  would  provide  added 
incentive  for  operators  to  reclaim 
abandoned  lands.  Indiscriminate 
spoiling  and  lack  of  environmental 
protection,  as  suggested  by  the 
commenter,  can  be  controlled  through 
the  permit  terms  and  conditions  and  a 
diligent  inspection  and  enforcement 
program.  It  is  unlikely  that  an  operator 
would  jeopardize  continued  operations 
by  knowingly  and  willfully  violating 
permit  provisions.  This  provision  will 
also  be  implemented  under  a  controlled 
plan  with  OSM  oversight,  further 
insuring  that  sound  reclamation  is 
enhanced  rather  than  inhibited.  See 
Fmding  18.1. 

23.  CRRD  commented  that  30  CFR 
785.13(h)  requires  the  SRA  to  make 
several  written  findings  before 
permitting  an  experimental  practice.  The 
State's  regulations  at  785.13(h)  require 
only  that  the  applicant  make  certain 
demonstrations;  there  is  no  requirement 
that  the  SRA  make  written  findings.  The 
Secretary  agrees  that  the  SRA  is 
required  to  make  the  written  findings. 
However,  the  Director  of  OSM  must 
approve  all  experimental  practices.  The 
Director  of  OSM  will  not  approve 
experimental  practices  prior  to  written 
findings  by  the  SRA.  Since  the  written 
finding  by  Hie  SRA  must  be  made  prior 
to  approval  by  OSM,  the  Secretary  finds 
that  the  Alabama  regulation  is  no  less 
effective  than  the  Federal  counterpart 

24.  CRRD  noted  that  Federal 
regulation  30  CFR  785.16(c)(4)(iii) 
requires  approval  by  the  appropriate 
State  Environmental  Agency  of  an 
apphcant's  plan  which  demonstrates 
that  a  variance  from  approximate 
original  contour  will  improve  the 
watershed.  State  regulations  do  not 
require  approval  by  an  appropriate  State 
Environmental  Agency. 

Although  not  specifically  stated,  the 
appropriate  agency  is  the  Alabama 
Surface  Mining  Commission;  therefore, 
since  the  SRA  must  approve  every 
variance  the  necessary  approval  is 
implicit. 

25.  CRRD  commented  that  30  CFR 
785.18(d)  requires  the  SRA  to  make 
specific  written  findings  before  issuing  a 
permit  which  contains  a  variance  from 
contemporaneous  reclamation.  The 
commenter  further  stated  that  the  State 
regulations  at  785.18(d)  require  only  that 
the  applicant  make  certain 
demonstrations;  there  is  no  requirement 
that  the  SRA  make  written  findings. 

The  Secretary  agrees  that  the  SRA  is 
required  to  make  the  above  mentioned 
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written  findings.  However,  written 
concurrence  from  MSHA  is  required 
before  the  variance  can  be  approved. 
MSHA  will  not  approve  variances 
without  written  findings  from  the  SRA. 
Since  the  written  finding  must  be  made 
by  the  SRA  prior  to  the  concurrence  by 
MSHA.  the  Secretary  finds  that  the 
Alabama  regulations  are  no  less 
effective  than  the  Federal  counterpart. 

26.  CRRO  commented  that  30  CFR 
785.20(c)  requires  that  the  SRA  to  make 
a  written  finding  that  in  addition  to 
meeting  all  other  applicable 
requirements,  an  augering  operation  wUl 
be  conducted  in  compliance  with  Part 
819.  The  State's  regulations  at  785.20(c) 
require  only  that  no  permit  shall  be 
issued  unless  the  operation  will  be 
conducted  in  compliance  with  Part  819; 
there  is  no  requirement  that  the  SRA 
make  a  written  finding. 

The  Secretary  points  out  that  the  State 
regulations  requfre  compliance  with  Part 
819  and  all  applicable  requirements  of 
Subchapter  G  prior  to  permit  approval. 
This  requirement  is  considered  no  less 
effective  than  the  Federal  counterpart. 
With  regard  to  the  written  finding,  the 
Secretary  finds  that  the  SRA's  approval 
of  the  application  constitutes  a  written 
finding  that  all  provisions  of  Part  819 
and  Subchapter  G  have  been  or  will  be 
met;  and  that  State  regulation  785.20(c) 
is  no  less  effective  than  30  CFR 
785.20(c). 

27.  Sierra  Club,  Environmental  Policy 
Institute,  and  Legal  Envirorunental 
Assistance  Foundation  suggested  that 
Alabama's  rules  at  786.12  be  changed  to 
assure  the  pubhc  of  a  minimum  thfrty 
day  comment  period  after  the  RA 
determines  that  a  permit  application  is 
complete. 

Based  on  the  wording  of  Alabama 
regulation  786.11(a).  newspaper  notices 
will  not  be  published  until  a  complete 
permit  application  is  filed  with  the  SRA. 
Therefore,  the  Secretary  interprets  the 
State  rules  to  mean  that  the  public  will 
have  thirty  days  from  the  last 
newspaper  nptice  to  file  comments  on  a 
complete  apphcation. 

28.  CRRD  commented  that  30  CFR 
788.17(a)(2)  requires  the  RA  to  determine 
the  adequacy  of  the  fish  and  wildlife 
plan  submitted  by  the  applicant  in 
consultation  with  State  and  Federal  fish 
and  wildlife  management  agencies.  The 
State  program  does  not  include  a 
comparable  requirement. 

The  Secretary  points  out  that,  because 
of  the  Courts  decision  in  In  Re: 
Permanent  Surface  Mining  Regulation 
Litigation.  Round  1.  supra,  a  fish  and 
wildlife  plan  is  not  required  by  Federal 
regulations.  Therefore,  Alabama  is  not 
obhgated  to  require  such  plans  from 


permit  applicants,  unless  otherwise 
required  by  State  law. 

29.  CRRD  contended  that  Federal 
regulation  786.19(o)  specifies  that  no 
permit  or  revision  application  will  be 
approved  unless  the  RA  finds  in  writing 
that  endangered  and  threatened  species 
will  not  be  adversely  affected.  There  is 
no  similar  provision  in  the  State's 
program. 

The  Secretary  points  out  that  in 
developing  an  operating  plan,  the 
applicant  will  be  obliged  to  comply  with 
the  performance  standards  for 
protection  of  fish  and  wildlife  and 
related  envfronmental  values  (State  rule 
816.97).  The  applicant's  operating  plan 
must  also  include  maps  locating  any 
threatened  or  endangered  species  (State 
rule  78ai4(llJ).  Information  in  the 
operating  plan,  which  is  part  of  the 
permit  application,  will  be  used  by  the 
SRA  to  determine  if  the  mining 
operation  will  affect  threatened  and 
endangered  species.  Approval  or  denial 
of  the  permit  will  be  based  on  whether 
^'the  apphcant  has  demonstrated  that 

*  operations  *  *  *  can  be  feasibly 
accomplished  under  the  *  *  * 
operations  plan  contained  in  the 
application."  (See  State  regulation 
786.19(b)).  The  Secretary  finds  that  the 
latter  provision  adequately  includes  the 
more  specific  Federal  requirement  at  30 
CFR  786.19(0).  and  assumes  that  permits 
will  not  be  issued  which  will  adversely 
affect  threatened  or  endangered  species 

3a  According  to  CRRD.  Alabama's 
definition  of  self-bonding  (State  rule 
700.5)  is  less  comprehensive  than  the 
Federal  defmition  at  30  CFR  800.5.  State 
wording  requires  only  the  permittee  to 
execute  the  indemnity  agreement. 

The  Secretary  finds  that  Alabama  has 
adequately  satisfied  the  Federal 
requirement  through  its  definitions  of 
the  terms  "permittee"  and  "person".  See 
State  regulation  700.5.  Specifically. 
Alabama's  definition  of  "permittee"  is 
quite  broad,  effectively  including 
(through  the  use  of  the  term  "person") 
individuals,  partnerships,  associations, 
etc.  Thus,  execution  of  the  indemnity 
agreement  by  the  "permittee",  as  used  in 
Alabama's  program,  would  have 
broader  meaning  and  is  no  less  effective 
than  the  Federal  requirement 

31.  CRRD  asserts  that  State  regulation 
785.10.  which  permits  off-site  spoil 
placement  on  abandoned  surface  mine 
lands  without  additional  bond  coverage, 
will  not  promote  reclamation  and  may 
result  in  spending  bond  money  on  lands 
outside  the  permit  area. 

As  previously  noted  [Permitting 
Comment  Number  22),  the  Secretary 
finds  that  Alabama's  provision  for 
placement  of  spoil  on  abandoned  mine 
lands  will  encourage  reclamation  of 


these  areas,  thus  relieving  the  burden  on 
abandoned  mine  land  reclamation 
funds.  Assurance  that  operators  will 
reclaim  such  areas  which  are  required  to 
be  included  in  their  permits,  will  be 
provided  through  rigid  inspection  and 
enforcement  of  the  permit  terms  tfnd 
conditions.  This  provision  will  be 
implemented  under  a  controlled  plaa 
with  OSM  oversight,  further  insuring 
that  sound  reclamation  is  enhanced, 
rather  than  inhibited.  See  Finding  18.1. 

32.  According  to  the  Sierra  Club, 
Environmental  Policy  Institute,  and 
Legal  Environmental  Foundation  the 
Federal  rules  at  30  CFR  788.12(a)(1) 
require  the  State  Regulatory  Authority 
(SRA)  to  set  parameters  in  the  program 
for  determining  what  constitutes  a 
significant  departure  from  the  approved 
mining  methods. 

The  Secretary  finds  that  the  State  has 
established  the  required  parameters  in 
Stale  sections  788.12(a)(3),  (b)(2),  and 
(d).  and  fmds  the  regulations  no  less 
effective  than  the  Federal  provisions. 

VI.  Bonding  and  Insurance 

1.  CRRD  stated  that  several  of 
Alabama's  bonding  requirements, 
specifically  those  at  State  sections 
806.12(e)(6)(iii);  806.12(f)(8)(vi)(c): 
806.12(g);  806.12(g)(3);  a07.11(c); 
807.11(h);  and  807.12(e)  are  less  effective 
than  their  Federal  counterparts. 

With  some  exceptions,  the  Secretary 
finds  that  Alabama's  program  includes 
provisions  for  implementation, 
administration,  and  enforcement  of  a 
system  of  performance  bonds  and 
liability  insurance  no  less  effective  than 
30  CFR  Chapter  VH,  Subchapter  ].  See 
Finding  lai. 

2.  Drummond  Coal  Company 
suggested  that  bond  forfeiture  should  be 
based  on  the  faiUu^  of  reclamation  and 
not  on  all  the  performance  standards. 

The  commenter's  concern  is  not  dear 
to  the  Secretary  because  they  do  not 
focus  on  specific  sections  of  Alabama 
programs.  In  reviewing  section  808.13(a) 
of  Alabama's  program,  however,  the 
Secretary  finds  that  the  "criteria  for 
(bond)  forfeiture"  listed  are  nearly 
identical  in  wording  to  those  required  by 
the  Federal  regulations  at  30  CFR  808.13. 
Those  criteria  listed  would  require 
forfeiture  because  the  permittee  has 
indicated  an  inability  to  comply  with 
State  and  Federal  surface  mining  laws. 

3.  CRRD  asserts  that  Alabama's 
program  would  entitle  the  Alabama 
Water  Improvement  Commission 
(AWIC)  to  make  comments  on  proposed 
bond  releases.  "Hie  requirements  at 
State  regulation  807.11(b)  and  (c) 
however,  do  not  provide  that  the  AWIC 
receive  notice  of  such  pending  actions. 
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except  for  the  newspaper  notice  which 
is  inadequate  to  provide  AWIC  with  an 
opportunity  to  comment 

The  Secretary  finds  that  the 
newspaper  notice  required  under  section 
807.11  along  with  the  RA's  obligation  to 
coordinate  and  consult  with  AWIC  (See 
State  section  731.14(g)(9))  will  ensure 
that  AWIC  has  opportunity  to  comment 
on  bond  release  actions. 

VII.  Performance  Standards 

l.CRRD  asserts  that  the  State  has  no 
statutory  authority  to  "strike  a  balance 
between  the  protection  of  the 
environment  and  agricultural 
'productivity  and  the  nations  need  for 
coal",  as  stated  at  ASMC  810.2(]). 

The  Secretary  finds  that  the  State  has 
rightfully  recognized  an  obligation  to 
enhance  the  economic  well-being  of  the 
State  by  contributing  to  the  nation's  coal 
needs,  and  that  sufficient  statutory 
authority  exists  to  support  this 
regulation  (See  the  Alabama  SMCRA 
section  (2)(a)  and  (b)).  In  Section 
810.2(j),  the  State  merely  provides  notice 
that  its  obligations  to  the  people  of 
Alabama  to  protect  the  State's 
environment  and  agricultural 
productivity  will  be  balanced  with 
economic  interests  and  the  development 
of  its  coal  resources. 

2.  CRRD  argued  that  the  State 
restriction  at  sections  815.11  and  815.13 
on  disturbing  more  than  one-half  acre  of 
land  in  exploration  operations  should  be 
an  alternative  limitation,  not  an 
additional  one.  The  commenter, 
therefore,  suggests  replacing  the  word 
"and"  with  the  word  "or". 

The  Secretary  points  out  that  the 
corresponding  Federal  wording  at  30 
CFR  815.11  and  815.13  uses  "and"  rather 
than  "or".  However,  by  adding  the  one 
half  (V^)  acre  condition,  the  State  has 
made  possible  two  cases  which  are  not 
covered  by  either  State  section  815.11  or 
815.13.  These  are  cases  in  which:  (1) 
Less  than  V^  acre  is  disturbed  and  more 
than  250  tons  of  coal  are  removed  and 
(2)  more  than  Vz  acre  is  disturbed  and 
less  than  250  tons  of  coal  are  removed. 
The  first  of  these  two  cases  is  not 
considered  likely  to  occur.  The  thickness 
of  coal  seams  in  Arabama  indicates  that 
removal  of  more  than  250  tons  would 
involve  disturbance  of  more  than  V4 
acre.  The  second  case  is  more 
substantive  since  it  would  be  possible 
that  more  than  V^  acre  could  be 
disturbed  without  removing  250  tons. 
The  Secretary  assumes  that  the  two 
cases  were  not  covered  by  Alabama  due 
to  an  oversight  The  Secretary  further 
assumes  that  should  either  of  the  above 
cases  occur  the  SRA  will  regulate  the 
situation  as  coal  exploration  or  as  a 
surface  coal  mining  operation,  as 


appropriate.  Thus,  the  Alabama 
regulation  is  not  less  elective  than  its 
Federal  counterpart. 

3.  CRRD  pointed  out  that  30  CFR 
815.15(a)  requires  that  habitats  of  unique 
value  for  fish,  wildlife,  and  other  related 
environmental  values  shall  not  be 
disturbed.  The  commenter  noted  that 
State  regulation  815.15(a)  is  more 
permissive,  requiring  that  habitat  not  be 
"unnecessarily"  disturbed. 

The  Secretary  agrees  with  the 
comment  that  the  word  "unnecessarily" 
renders  the  section  less  effective  than 
the  Federal  counterpart.  The  Secretary 
is  conditioning  approval  of  the  program 
upon  a  revision  to  the  State  regulations 
to  replace  the  word  "unncessarily"  with 
the  term  "significantly".  This  change 
will  eliminate  the  permissiveness 
suggested  by  the  commenter.  See 
Finding  13.1. 

4.  CRRD  noted  that  30  CFR 
816.11(c)(l]  requires  the  posting  of  signs 
at  each  point  of  access  to  a  permit  area 
from  public  roads.  State  regulation 
816.11(c)(1).  on  the  other  hand,  only 
requires  the  posting  of  signs  at  each 
"primary"  point  of  access  to  the  permit 
area. 

The  Secretary  finds  that  Alabama's 
use  of  the  term  "primary"  clarifies 
which  access  points  need  to  be  posted 
with  signs.  Literal  interpretation  of  the 
Federal  rule,  for  example,  would  require 
posting  signs  at  all  paths,  trails,  fire 
breaks,  roads,  etc.  that  provide  access 
from  public  roads.  The  Secretary  did  not 
intend  that  access,  not  used  by  the 
public,  should  be  so  marked.  Rather,  the 
posting  of  signs  is  necessary  only  on 
roads,  trails,  paths,  eta  which  are 
commonly  used  by  the  public.  Such 
access  points  are  logically  designated  as 
"primary"  access  points  by  Alabama. 

5.  CRRD  contends  that  Alabama 
regulation  816.22(e)  would  allow  a 
permit  applicant  to  determine 
acceptability  of  a  soil  substitute,  rather 
than  the  SRA,  as  required  by  30  CFR 
816.22(e).  The  Secretary  does  not  find 
the  State  has  relieved  itself  of  any 
responsibility  for  approving  suitable  soil 
substitutes.  Although  the  State  has 
placed  the  burden  of  proof  on  the 
applicant  it  remains  the  sole 
responsibility  of  the  SRA  to  review  the 
material  submitted  by  the  applicant  and 
to  make  a  final  determination  to 
approve  or  disapprove  the  soil 
substitute  proposal;  the  applicant  cannot 
reach  a  unilateral  determination  nor  can 
he  proceed  with  the  proposal  without 
proper  authorization  from  the  SRA. 

6.  CRRD  made  several  comments 
which  suggested  that  State  rules 
816.41(d)(3);  816.42(a)(2):  816.42(a)(3)(ii); 
and  816.^h)  address  only  a  limited 
number  of  pollutant  parameters  for 


water  quality.  The  commenter  suggested 
that  State  and  Federal  effiuent 
limitations  are  more  comprehensive  and 
should  be  required  in  the  State's 
program.  The  Secretary  believes  that  the 
commenter  has  interpreted  the  State's 
regulations  too  narrowly.  The  Secretary 
points  out  that  the  general  requirements 
of  Alabama  regulation  816.41(c) 
expressly  prohibit  violation  of  any 
Federal  and  State  water  quality  laws, 
regulations,  standards,  or  effluent 
limitations.  Although  worded 
differently,  the  Secretary  finds  that 
Alabama's  regulation  will  be  no  less 
effective  than  30  CFR  816.41(d)(3): 
8ie.42(a)(2);  8ie.42(a)(3)(B)  and  816.46(u) 
in  protecting  water  resources. 

7.  CRRD  indicated  that  30  CFR 
816.42(a)(6)  requfres  a  permittee  to  meet 
specific  effluent  limitations,  regardless 
of  the  origin  of  the  drainage  entering  the 
permittee's  sediment  pond.  There  is  no 
comparable  State  provision.  The 
Secretary  finds  that  Alabama  regulation 
816.42(a)(6)  is  no  less  effective  than  the 
Federal  requirement.  Alabama's  rule 
states  that  "Discharges  of  water 
disturbed  by  mining  activities  shall  be 
made  in  compliance  with  all  applicable 
effluent  limitations  guidelines  for  coal 
mining".  The  State  takes  the  position 
that  all  point  source  discharges, 
including  "mixed  source"  discharges, 
musT  meet  the  applicable  provisions  of 
State  and  Federal  laws  and  regulations. 

8.  Sierra  Club,  Environmental  Policy 
Institute,  and  Legal  Environmental 
Assistance  Foundation  commented  that 
Alabama's  reference  to  compliance  with 
State  and  Federal  effluent  limits  is 
unclear.  The  commenters  asked  that 
Alabama  regiilations  816.42(a)(6)  and 
817.42(a)(6)  be  clarified  to  ensure  that 
the  numerical  limits  established  by  30 
CFR  816,42(a)(7)  be  met 

The  Secretary  finds  that  Alabama's 
requirements  will  be  no  less  effective 
than  the  Federal  rules.  State  compliance 
with  the  minimum  State  and  Federal 
effluent  standards  will  be  monitored  in 
the  Secretary's  oversight  program  and 
defects  will  be  corrected  accordingly. 

9.  CRRD  noted  that  30  CFR 
816.44(a)(1)  requires  that  stream 
diversions  be  approved  by  the  RA  and 
the  State  regulations  do  not  have  a 
similar  provision. 

The  Secretary  points  out  that 
Alabama's  regulation  816.44(a)(1) 
specifies  that  the  diversion  must  meet 
the  requirements  of  State  regulation 
816.57(a).  This  section,  in  turn,  indicates 
that  no  land  within  100  feet  of  a 
perennial  streaA  or  intermittent  stream 
shall  be  disturbed  by  surface  mining 
activities  unless  approved  by  the  RA. 
The  Secretary,  therefore,  finds  that  the 
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content  of  Alabama's  regulations 
provides  protection  no  less  effective 
than  the  Federal  requirement. 

10.  CRRD  pointed  out  that  Federal 
regulation  30  CFR  816.45(b)(2)  includes 
the  sediment  control  method, 
stabilization  of  backfill  material,  to 
promote  a  reduction  in  the  "volume"  of 
runoff.  State  regulations,  in  contrast 
address  "velocity"  of  runoff. 

The  Secretary  finds  that  the  intent  of 
30  CFR  816.45(b)(2)  is  to  identify 
sediment  control  measures  which  can  be 
employed  to  prevent  additional 
contributions  of  sediment  to  streamflow 
or  to  runoff  outside  the  permit  area.  The 
reduction  in  "velocity"  of  runoff  will 
achieve  this  by:  (1)  Reducing  the 
sediment  carrying  capacity  of  flow  and 
(2)  reducing  the  volume  of  water  and 
total  sediment  passing  over  the  permit 
area.  For  these  reasons,  the  Secretary 
finds  that  Alabama's  wording  at  section 
816.45(b)(2)  will  be  no  less  effective  than 
the  Federal  requirements  in  achieving 
the  goal  of  reducing  the  amount  of 
sediment  reaching  water  bodies  off  the 
permit  area. 

11.  Several  CRRD  comments  and  a 
Sierra  Club  (et  al.)  comment  pointed  out 
that  the  State  program  omits  Federal 
requirements  for  sedimentation  pond 
sediment  storage,  minimum  detention 
time,  dewatering  devices  that  meet 
certain  criteria,  and  sediment  removal. 
These  commenters  contend  that  the 
omissions  result  in  a  State  program  that 
is  less  effective  than  Federal  regulations 
at  30  CFR  816.46(b);  816.46(c);  816.46(d); 
and  8m46(h). 

The  Secretary  points  out  that,  as  a 
result  of  the  Court's  decision  in  In  Re: 
Permanent  Surface  Mining  Regulations 
Litigation.  Round  2,  supra,  OSM 
published  notice  at  44  FR  77452, 
December  31, 1979,  that  portions  of  the 
Federal  requirements  noted  above, 
concerning  sediment  pond  design 
capacity  and  pond  size,  detention 
capacity,  dewatering,  and  sediment 
removal,  were  temporarily  suspended. 
Certain  portions  of  the  Federal  pond 
design  requirements,  however,  have  not 
been  suspended.  To  the  extent  than 
Federal  requirements  remain  in  effect. 
State  programs  must  contain 
requirements  that  are  no  less  effective 
that  the  Federal  requirements.  The 
Secretary  agrees  with  the  comment  and 
is  requiring  the  State  program  to  contain 
the  prerequisite  pond  design  criteria. 
See  Finding  13.16. 

12.  CRRD  andihe  Tennessee  Valley 
Authority  (TV A)  commented  that 
Alabama's  section  816.48(c)  does  not 
require  a  30  day  time  limit  for  burying  or 
treating  all  acid-forming  or  toxic-forming 
spoil.  The  commenters  indicated  that 
this  will  result  in  less  effective 


protection  than  that  provided  by  30  CFR 
816.48(c). 

The  Secretary  does  not  find  that  the 
30  day  limit  for  burying  or  treating  acid- 
forming  or  toxic-forming  spoil  is 
paramount  to  achieving  a  high-level  of 
environmental  protection.  More 
important  is  the  physical  isolation  of 
these  materials  from  the  elements. 
Alabama's  program  adequately  satisfies 
this  latter  requirement  through  its 
provisions  at  State  section  816.48(c)  that 
any  problem  spoils  which  are  to  be 
stored,  must  be  placed  on  impermeable 
material  and  protected  from  erosion  and 
contact  with  surface  water. 

13.  CRRD  asserted  that  permanent 
impoundments  should  not  be  allowed 
unless  the  discharge  from  the 
impoundment  meets  effluent  limitations, 
not  water  quality  standards,  as  provided 
by  State  rule  816.49(a)(1)  and  30  CFR 
816.49(a)(1). 

The  Secretary  suggests  that  the 
commenter  is  interpreting  the  State  and 
Federal  requirements  too  narrowly, 
particularly  the  language  "water  quality 
standards".  This  wording  has  much 
broader  connotation  when  considered  in 
conjunction  with  other  regulations  at 
Part  816.  Specifically,  section  816.41(c) 
of  the  State  and  Federal  rules  state  that 
"in  no  case  shall  Federal  and  State 
wafer  quality  statutes,  regulations, 
standards  or  effluent  limitations  be 
violated." 

14.  CRRD  pointed  out  that  30  CFR 
816.49(h)  requires  a  qualified,  registered 
professional  engineer  to  certify  all  dams 
and  embankments  annually.  "The  State 
does  not  include  a  comparable 
requirement  in  its  program.  In  a  related 
comment.  Sierra  Club,  Environmental 
Policy  Institute,  and  Legal 
Environmental  Assistance  Foundation 
stated  that  Alabama's  program  does  not 
require  that  some  dams  and 
embankments  be  inspected  by  a 
qualified  professional  engineer. 
The  Secretary  agrees  with  the 
comments.  As  a  condition  of  approval, 
Alabama  is  required  to  amend  its 
program  to  provide  that  all  dams  and 
embankments  meeting  the  criteria  for 
regulation  under  30  CFR  77.216(a)  shall 
be  routinely  inspected  as  provided  in  30 
CFR  77.216-3  and  that  all  inspection 
reports  be  kept  available  for  inspection 
at  the  mine  site.  Additionally,  the  State 
is  to  amend  its  program  to  require  that 
dams  and  embankments  be  certified 
annually  by  a  qualified  registered 
professional  engineer  and  that  such 
reports  and  certifications  be  filed  with 
the  State  Regulatory  Authority.  See 
Finding  13.10. 

15.  CRRD  contends  that  State  rule 
816.52(b)(2)  and  30  CFR  816.52(b)(2} 
should  allow  for  coordinating  the 


approval  to  remove  water  quality  or 
flow  control  systems  with  agencies 
other  than  the  SRA. 

The  Secretary  finds  that  the 
coordination  suggested  by  the 
commenter  is  not  precluded  by  the 
referenced  requirements.  On  the 
contrary,  these  requirements  merely 
identify  an  option  to  the  SRA  for 
removing  certain  systems.  Before 
exercising  such  an  option,  however,  the 
SRA  will  need  to  observe  its 
responsibilities  under  its  regulations  to 
coordinate  these  activiti«s  with  other 
affected  agencies. 

16.  CRRD  commented  that  discharges 
to  ground  water  in  underground  mine 
workings  require  a  permit  from  the 
Alabama  Water  Improvement 
Commission  (AWIC)  and  must  meet  the 
permit  limits  of  the  AWIC.  Alabama's 
regulation  816.55(b)  should,  therefore, 
provide  that  the  SRA  must  coordinate 
with  the  AWIC  when  approving  any 
discharges  to  underground  mine 
workings. 

The  Secretary  points  out  that  State 
section  731.14(g)(9)  requires  that  the 
AWIC  be  responsible  for  issuing  NPDES 
permits.  The  ASMC  will  work  closely 
with  the  AWIC  to  ensure  that  all  water 
pollution  control  programs  and  plans 
-meet  the  Federal  and  State  quality 
standards. 

17.  CRRD  commented  that  Federal 
regulation  30  CFR  816.64(b)(2)(ii)  limits 
blasting  to  a  maximum  of  four  hours  per 
day.  State  rule  816.64(b)(2)(ii)  does  not 
contain  a  similar  limitation. 

The  Secretary  agrees  with  the 
commenter.  As  a  condition  of  approval, 
the  State  is  required  to  amend  its 
program  so  that  blasting  may  be 
performed  only  for  an  aggregate  of  four 
(4)  hours  of  any  given  day.  See  Finding 
13.19. 

18.  Sierra  Club.  Environmental  Policy 
Institute,  and  Legal  Environmental 
Assistance  Foundation  stated  that 
Alabama  has  omitted  the  requirement 
contained  in  Federal  rules  that  blasting 
not  be  conducted  to  within  500  feet  of 
certain  facihties. 

The  Secretary  points  out  that  on 
August  4, 1980.  30  CFR  8ie.65(f)  and 
817.65(f)  were  suspended  insofar  as  they 
restrict  blasting  at  distances  greater 
than  300  feet  from  a  dwelling  or  other 
structure,  or  from  flammable  facilities 
and  water  lines  (See  45  FR  51549. 
August  4. 1980).  Alabama's  program 
submission  "compensates"  for  the 
suspended  language  by  requiring  a 
blasting  plan.  The  Secretary,  therefore, 
finds  that  Alabama's  requirements  are 
no  less  effective  than  the  Federal 
regulations. 


22050  Federal  Register  /  Vol.  47.  No.  98  /  Thursday.  May  20.  1982  /  Rules  and  Regulations 


19.  CRRD.  Sierra  Club.  Environmental 
Policy  Institute,  and  Legal 
Environmental  Assistance  Foundation 
noted  that  30  CFR  816.65(i)  allows  a  1.0 
inch  per  second  particle  velocity. 
Comparable  State  rule  816.65(i)  would 
permit  a  1.4  inch  per  second  velocity. 
Also,  the  weight  of  allowable  explosives 
under  ASMC  816.65(1)  is  greater  than 
under  30  CFR  816.65(1).  These  less 
stringent  requirements,  argue  the 
commenters,  will  increase  the  risk  of 
blasting  damage. 

The  Secretary  agrees  with  the 
comment.  As  a  condition  of  approval 
Alabama  is  required  to  revise  its 
program  to  provide  for  a  maximum  peak 
particle  velocity  of  1  in/sec  and  to  make 
appropriate  adjustments  in  the  scale 
distance  formula  and  resulting  table. 
Finding  13.20. 

20.  CRRD  argues  that  ASMC  816.68(a) 
is  less  effective  than  30  CFR  816.68 
because  the  State  requirement  does  not 
make  blasting  records  availabtie  to  the 
public. 

The  Secretary  agrees  that  Alabama's 
regulations  are  silent  with  regard  to  the 
availability  of  blasting  records.  The 
Alabama  SMCRA  at  section 
22(b)(15){B).  however,  provides  that 
blasting  logs  will  be  maintained  for  at 
least  three  years  and  will  be  made 
available  for  public  inspection  upon 
request.  The  Secretary  finds  that  since 
the  State's  statute  specifically  provides 
for  the  public  availability  of  blasting 
records  and  the  State  regulations  do  not 
confhct  the  statutory  provision  governs, 
and  Alabama's  program  is  in 
accordance  with  SMCRA. 

21.  Sierra  Club.  Environmental  Policy 
Institute,  and  Legal  Environmental 
Assistance  Foundation  assert  that ' 
Alabama  fails  to  adopt  standards  for  the 
disposal  of  excess  spoil  consistent  with 
30  CFR  816.71.  In  particular,  point  out 
the  commenters.  Alabama  allows 
disposal  of  coal  processing  wastes  in 
head-of-hollow,fills.  Assuring 
compaction  and  stability  of  ^ese 
materials  may,  therefore,  be  a  serious 
problem. 

The  Secretary  agrees  with  the 
comment.  As  a  condition  of  approval, 
the  State  is  required  to  revise  its 
regulations  to  disallow  disposal  of 
processing  wastes  in  head-of-hoUow 
and  valley  fills.  See  Finding  13.12. 

22.  Sierra  Club,  Environmental  Policy 
Institute,  and  Legal  Environmental 
Assistance  Foundation  stated  that 
Alabama's  rules  fail  to  incorporate 
standards  required  by  Federal 
regulations  30  CFR  816.72-74  for  various 
tjrpes  of  fills. 

The  Secretary  agrees  with  the 
comment  that  Alabama's  regulations  are 
less  effective  than  the  Federal 


requirements,  as  they  relate  to  spoil 
disposal.  As  a  condition  of  approval,  the 
State  is  required  to  make  regulatory 
revisions  which  ensure  compHance  with 
SMCRA  and  the  implementing 
regulations.  See  Finding  13.15. 14.5  and 
14.9. 

23.  CRRD  and  TVA  commented  that 
State  rule  816.97(d)  omits  the  fencing 
and  other  requirements  designed  to 
protect  wildlife  from  hazardous  areas. 

The  Secretary  points  out  that  section 
816.97(a)  of  Alabama's  regulations 
require  use  of  the  best  technology 
currently  available  to~minimize 
disturbances  and  adverse  impacts  of 
coal  mining  activities  on  fish  and 
wildlife  and  related  environmental 
values.  The  Secretary  finds  that  this 
general  requirement  will  provide 
protection  no  less  effective  than  the 
fencing  and  other  provisions  of  30  CFR 
816.97(d)(2)  and  (d)(3).  while  providing 
the  State  with  a  more  flexible  program 
to  meet  conditions. unique  to  Alabama 
wildlife  and  its  related  environment. 

24.  Sierra  Club,  Environmental  Policy 
Institute,  and  Legal  Environmental 
Assistance  Foundation  indicate  that 
Alabama  regulations  816.103  and  817.103 
allows  the  covering  of  coal  and  acid  and 
toxic-forming  materials  with  less  than 
four  feet  of  non-toxic  material  if 
approved  by  the  Regulatory  Authority. 
The  commenters  assert  that  even  in 
view  of  suspended  Federal  ndes, 
Alabama's  regulations  will  be  less 
effective  because  the  State  fails  to  . 
ensure  that  alternative  treatment  will 
provide  the  necessary  protection. 

The  Secretary  does  not  agree  with  the 
comment.  Assurance  that  the  alternative 
treatment  will  work  will  be  determined 
at  the  time  an  operator  submits  the  • 
proposal.  The  SRA's  determination  that 
the  alternative  treatment  will  be 
effective  will  be  based  on  a  technical 
review  of  the  applicant's  engineering 
and  design  data.  Where  the  proposal  is 
defective  or  deficient,  the  SRA  may 
require  additional  measures  or  it  may 
require  covering  the  problem  materials 
with  four  feet  of  "clean"  materials. 

25.  Sierra  Club,  Environmental  Policy 
Institute,  and  Legal  Environmental 
Assistance  Foundation  stated  that 
Alabama  has  omitted  the  word  "and" 
between  paragraphs  8ie.ll2(c)  and  (d). 
According  to  the  commenter,  Uiis 
suggests  that  the  requirements  are  not 
cumulative,  as  they  are  under  30  CFR 
816.112. 

The  Secretary  does  not  agree  with  the 
comment.  The  construction  of 
Alabama's  regulations  allows  use  of 
commercial  and  introduced  species  only 
when  all  of  the  conditions  of  section 
816.112  are  satisfied 


26.  Sierra  Club,  Bivironmental  Policy 
Institute,  and  Legal  Environmental 
Assistance  Foundation  point  out  that 
Alabama  omitted  the  provisions  at  30 
CFR  816.115  that  require  land  approved 
for  grazing  use  after  mining  be  used  for 
grazing  according  to  certain  standards. 

The  Secretary  points  out  that  30  CFR 
816.115  and  817.115  were  suspended  to 
the  extent  they  require  that  land  must  be 
used  for  livestock  grazing  when  the 
approved  postmining  land  use  is  range 
or  pasture.  See  Federal  Register, 
Monday,  August  4, 1980  (45  FR  81549). 
The  Secretary,  therefore,  finds  that  if 
actual  grazing  use  cannot  be  required,  it 
would  not  serve  any  useful  purpose  to 
establish  grazing  standards. 

27.  TVA,  Sierra  Club.  Environmental 
Policy  Institute,  and  Legal 
Environmental  Assistance  Foundation 
pointed  out  that  Alabama  has  elected  to 
omit  the  "reference  area"  and/or 
"technical  standards"  requirements  at 
section  816.116(b)(1).  Instead,  the  State 
specifies  that  revegetation,  with  certain 
restrictions,  must  cover  80  percent  of  the 
affected  soil  surface  area.  According  to 
the  commenters,  this  will  be  less 
effective  than  the  Federal  reference  area 
approach,  which  requires  a  productive 
capacity  equivalent  to  90  percent  of  the 
reference  ara. 

The  Secretary  points  out  that  the      '■ 
Federal  rule  provides  alternatives  for 
measuring  revegetation  success.  One  of 
these  alternatives  is  the  reference  area 
approach.  The  other  is  the  use  of 
technical  guidance  procedures  approved 
for  use  in  the  State's  regulatory  program. 
Alabama  has  Opted  for  the  letter  and  the 
Secretary  finds  the  standards  and 
guidelines  published  in  Alabama's 
program  will  be  as  effective  as  the 
Federal  requirement  in  measuring 
revegetation  success. 

28.  Sierra  Club,  Environmental  Policy 
Institute,  and  Legal  Environmental 
Assistance  Foundation  stated  that 
Alabama  regulation  819.11  omits  certain 
Federal  performance  standards  for 
auger  mining. 

The  commenters  do  not  specifically 
identify  that  omitted  performance 
standards.  Therefore,  the  Secretary 
assumes  that  commenters  are  referring 
to  the  apparent  omission  of  sealing  or 
plugging  auger  holes  within  72  hours,  as 
required  by  Federal  regulations  in  some 
instances.  Assuming  this  is  the  omitted 
Federal  requirement,  the  Secretary 
points  out  that  Alabama  requires 
"contemporaneous"  plugging  and 
sealing.  The  State  interprets 
"Contemporaneous"  to  mean  within  72 
hours  when  an  acid  coal  seam  is 
encountered.  The  Secretary  believes  this 
interpretation  is  no  less  effective  than 
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the  Federal  requirements.  See  Finding 
13.2. 

29.  Sierra  Club.  Environmental  PoUcy 
Institute,  and  Legal  Environmental 
Assistance  Foundation  commented  that 
30  CFR  826.12(a){l)(i)  contains  a  blanket 
prohibition  on  placing  spoil  on  the  down 
slope.  Alabama's  corresponding  rules 
appear  to  allow  for  an  exemption  &x)m 
this  requirement 

The  Secretary  does  not  agree  with  the 
comment.  Alabama's  provisions  at 
826.12(a)(l)(i)  would  merely  permit  use 
of  excess  spoil  in  road  embankments 
located  on  the  down  slope.  Such  use 
would  have  to  meet  engineering  and 
design  requirements  for  road 
embankments.  The  Secretary,  therefore, 
finds  that  Alabama's  requirements  are 
no  less  effective  than  the  Federal  rules. 

30.  CRRD  commented  that  Federal 
regulations  at  30  CFR  828.11(e)  require 
restoration  of  quaUty  of  affected  ground 
water  while  the  State  program  does  not 
have  a  similar  provision. 

Since  restoration  of  the  quality  of 
affected  ground  water  is  required,  the 
Secretary  assumes  that  Alabama  will 
not  issue  any  in  situ  processing  permits 
without  having  first  amended  its 
regulations  to  include  this  provision. 

31.  According  to  Sierra  Club, 
Environmental  Policy  Institute,  and 
Legal  Environmental  Assistance 
Foundation,  Alabama  does  not  provide 
regulations  for  evaluating  the  growth  of 
trees  and  shrubs  in  wildlife  management 
areas. 

The  Secretary  finds  that  Alabama's 
requirements  for  revegetation  success 
for  fish  and  wildlife  management  areas 
are  no  less  effective  than  Federal  rules 
at  30  CFR  816.116.  Alabama  has  elected 
not  to  use  the  reference  area  approach 
for  measuring  revegetation  success. 
Instead,  the  State  will  use  "technical 
guidelines"  which  will  be  developed  in 
consultation  with  appropriate  State  and 
Federal  agencies  and  approved  by  the 
Secretary.  Using  technical  guidelines  to 
measure  revegetation  success  will 
produce  results  similar  to  the  reference 
area  approach. 

VIII,  Inspection  and  Enforcement 

1.  Sierra  Club,  Environmental  Policy 
Institute  and  Legal  Environmental 
Assistance  Foundation  commented  that 
Alabama's  regulations  allow  for  a 
partial  inspection  to  be  an  on-site 
inspection.  The  conunenter  stated  that 
Alabama's  requirements  also  suggest 
that  aerial  inspections  may  be  counted 
toward  the  partial  inspection 
requirement. 

"The  Secretary  finds  that  both  on-site 
and  aerial  inspection  methods  can  be 
effectively  used  to  assure  permit 
compliance.  Alabama  section  842.11(a) 


specifies  that  no  aerial  review  may  be 
counted  as  a  partial  inspection  unless  it 
is  appropriately  documented  with 
observable  factors  noted.  The  Secretary 
finds  that  inspection  results  and  follow- 
up  action  are  more  important  to 
administering  an  efficient  and  effective 
program  than  the  method  of  inspection. 

Public  Comments  for  Second  Comment 
Period 

April  22.  1982- April  30, 1982 

1.  Alabama  By-Products  Corporation 
expressed  concern  that  its  coke  plant 
would  be  regulated  by  the  State 
Regulatory  Authority  as  a  "processing 
facility".  The  Secretary  has  concluded 
that  the  commenter's  concerns  are 
unfounded.  The  provisions  of  SMCRA, 
the  Federal  rules  at  30  CFR  Chapter  VII. 
and  the  Alabama  program  are 
applicable  to  the  suppUers  of  coal,  not 
coal  consumers. 

2.  The  Environmental  PoUcy  Institute 
(EPI)  noted  that  the  ten  (10)  days 
allowed  for  public  comments  on  the 
forty-five  (45)  issues  identified  by  a  the 
April  20, 1982.  Federal  Register  notice 
(47  FR 16797)  did  not  afford  an  adequate 
opportunity  for  review.  The  commenter 
further  asked  OSM  to  explain  how  it 
justified  the  addition  of  new  material 
into  the  record  beyond  the  time  the 
Secretary  was  statutorily  obligated  to 
reach  a  decision  on  the  Alabama 
program.  OSM  established  the  ten  (10) 
day  public  comment  period  because  the 
materials  were  not  lengthy  and  because 
they  related  to  clarifying  previously 
submitted  information  which  was 
afforded  a  much  longer  comment  period. 
The  Secretary  was  also  attempting  to 
proceed  with  the  review  process  without 
"undue  delay"  which  is  expliciUy 
spelled  out  in  the  legislative  history  of 
the  Act  With  respect  to  the 
commentor's  second  concern,  the 
Secretary  finds  that  it  would  be 
inappropriate  to  discuss  the  matter  of 
the  adminstrative  record  relative  to 
SMCRA  Section  503  at  this  time  because 
of  pending  Utigation. 

3.  EPI  objected  to  OSM's  agreement 
to  allow  Alabama  to  permit  smaller 
scale  maps  since  such  latitude  in  the 
commenter's  opinion  would  ignore  the 
pubhc's  right  to  the  detail  called  for  by 
30  CFR  771.23(e)(1)  and  780.14(b). 

The  Secretary  very  diligently 
considered  the  view  of  the  commenter  in 
reaching  his  decision.  Alabama  has 
assured  the  OSM  that  the  flexibihty  it  is 
afforded  will  only  be  used  where  greater 
detail  is  not  essential  to  protect  the 
public  and  afford  implementation  of  the 
full  intent  of  Federal  regulations  and 
SMCRA.  The  Secretary,  therefore,  finds 
that  the  public  will  be  provided  the 


opportunity  to  review  maps  which 
depict  adequate  detail. 

4.  EPI  commented  that  OSM's 
suggestion  to  the  State  regarding 
prohibiting  "significant"  disturbances  to 
unique  wildlife  relative  to  coal 
exploration  was  less  effective  than  the 
provisions  of  30  CFR  815.15(a).  The 
Secretary  finds  that  the  word 
"significant"  is  no  less  effective  than  the 
intent  of  the  word  "any"  used  in  the 
Federal  regulations.  Taken  literally,  die 
word  "any"  could  be  interpreted  to 
mean  a  sound  wave  or  cutting  of  a 
single  bush.  The  Secretary  finds  that 
such  an  overiy  restrictive  interpretation 
is  not  intended  and  that  the  term 
"significant"  will  be  interpreted  properly 
to  provide  for  a  State  regulation  no  less 
effective  than  the  Federal  regulation. 

5.  EPI  noted  that  OSM's 
recommendation  to  the  State  that  the 
State  Regulatory  Authority  include 
"silviculture"  in  its  definition  of 
"agriculture"  or  "commercial" 
contravened  OSM's  preamble  statement 
excluding  silviculture  as  an  appropriate 
post  mining  land  use  for  mountaintop 
removal  operations.  The  Secretary  has 
considered  carefully  the  commentor's 
concern.  See  Finding  13.16.  for  an 
explanation  of  the  Secretary's 
disposition  of  this  matter. 

6.  Qf  dted  Uiat  OSM's  reference  to 
sections  816.42(a)(b)  and  817.42(a)(b)  in 
the  notes  of  the  April  9, 1982  meeting 
(AL-345)  relative  to  pound  water  quality 
discharges  resulting  from  drainage  from 
both  disturbed  and  non-disturbed  areas 
was  unclear  and  requested  clarificatioa. 
OSM  simply  intended  to  state  that  if  a 
sedimentation  pond  contained  water 
from  both  a  disturbed  area  i.e.  an  area 
off-site  with  poor  water  quahty  and  a 
non-disturbed  area,  probably  with  good 
water  quality,  any  effluent  discharge 
would  still  have  to  be  monitored 
according  to  state  reguJations  no  less 
effective  than  their  Federal  counterpart 
The  Secretary  beUeves  that  the 
commenter's  concern  has  been 
addressed  adequately. 

7.  EPI  commented  Uiat  OSM  should 
require  Alabama  to  amend  State 
regulations  786.19(a)  and  (b)  requiring 
permit  applications  to  comply  with  all 
requirements  of  the  regulatory  program 
as  well  as  the  State  Act.  Alabama 
informed  OSM  on  April  9. 1982.  in 
executive  session  that  it  would  as  a 
matter  of  poUcy.  require  compliance 
with  all  applicable  requirements  of  both 
its  Act  and  regulations.  For  further 
discussion  of  this  matter,  see  Finding 
14.11. 

8.  EPI  noted  that  Uie  State  program 
should  provide  criteria  no  less  effective 
than  the  provisions  of  30  CFR  786.19(o) 
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denoting  that  proposals  do  not 
adversely  affect  endangered  species. 
OSM  was  infonned  by  the  State 
Regulatory  Authority  on  April  9. 1982. 
that  it  will  consult  with  appropriate 
state  agencies  to  assure  that  the 
proposed  activities  will  not  affect  the 
continued  existence  of  endangered 
species  or  result  in  the  destruction  or 
adverse  modification  of  their  critical 
habitat.  See  ALA  347.  The  State  will  not 
need  a  regulation  amendment  for 
implementation  of  this  consultation.  For 
further  discussion  on  this  issue,  see 
Finding  14.14. 

9.  Drummond  Coal  Company  (DCC) 
commented  that  the  omission  in  the 
Alabama  Statute  (Act  No.  81-435)  of  the 
provision  for  "reasonable  attorney  and 
expert  witness  fees"  is  in  accordance 
and  consistent  with  other' laws  of  the 
State,  even  though  the  omission  is  not  in 
accordance  with  30  CFR  840.15.  DCC 
further  states  that  fees  and  court  costs 
should  be  awarded  by  the  courts  on  the 
basis  of  th^  outcome  and  merit  of  the 
suit,  and  asserts  that  inclusion  of  the 
Federal  provision  will  perpetuate 
frivolous  suits  which  will  be 
burdensome  to  taxpayers  and  coal 
miners.  The  subject  of  this  comment  has 
been  discussed  previously.  See  Finding 
1.2. 

10.  DCC  expressed  concern  that  the 
terms  "having  religious  or  cultural 
significance"  and  "sites  for  which 
historic  designation  is  pending",  which 
are  contained  in  the  definition  of 
"Historic  Lands",  are  not  adequately 
defined.  DCC  believes  this  may  lead  to 
abuse  of  the  process  for  designating 
lands  unsuitable  for  mining  by  allowing 
areas  to  be  called  historic  lands  without 
criteria  or  evaluation  In  order  to  stop  or 
delay  mining  for  reasons  other  than 
those  intended  by  SMCRA  and  the 
Federal  regulations.  DCC  suggested  that 
specific  criteria  be  established  for  these 
two  terms  along  with  an  evaluation  of 
specific  sites  against  those  criteria  by  a 
qualified  party.  For  a  discussion  of  the 
conunentdr's  concern,  see  Finding  12.5. 

11.  DCC  recommends  that  if  OSM 
requires  the  State  to  include  a 
requirement  in  regulation  780.14(a)(4)  to 
show  the  "current  use  of  buildings",  the 
regulation  also  be  revised  to  reduce  the 
distance  requirement  from  1000  feet  to 
300  feet  as  required  by  Federal 
regulations.  The  State  has  agreed  to 
require  the  "current  use  of  buildings"  to 
be  shown  on  an  appropriate  map,  as 
required  (See  Finding  14.2.)  The 
distance  requirement  of  1000  feet  is  the 
same  as  that  required  by  the  Federal 
regulations  at  30  CFR  780.14(a)  thru 
reference  to  30  CFR  779.24  and  779.25. 

12.  DCC  states  that  it  i»  not  clear 
what  Is  meant  by  the  term  "equitable 


owner"  since  the  term  i»  not  defined. 
DCC  further  contends  that  requiring  the 
applicant  for  a  permit  to  investigate  in 
order  to  determine  all  the  interest  in  the 
property  to  be  permitted  is  nonsensical 
and  places  both  the  apphcant  and  the 
regulatory  authority  in  the  position  of 
inquiring  and  reviewing  private 
contractual  agreements.  "Equitable 
owner"  is  a  standard  legal  term  for  any 
person  with  an  equity  interest  in  a 
property.  The  Secretary  finds  that  such 
owners  may  be  affected  by  surface 
mining  of  their  property  as  much  as  the 
"legal  owner"  who  holds  the  title  to  the 
property.  The  State  has  agreed  to 
require  a  showing  of  the  equitable 
owners  of  record  found  in  a  standard 
title  search  of  the  standard  chain  of  title. 
The  investigation,  which  concerned  the 
commenter.  is  limited  to  a  title  search 
and  the  identification  of  interests  in  the 
property  is  limited  to  "legal  and 
equitable  owners  of  record".  Such 
information  is  a  matter  of  public  record 
through  property  transfer  records.  The 
Secretary  does  not  find  obtaining  this 
information  to  require  lengthy 
investigation  or  involve  reviewing 
private  contracts.  See  Finding  14.6. 

13.  DCC  stated  that  it  could  see  no 
practical  or  environmental  benefit  in 
sealing  auger  holes  in  some  instances 
within  the  arbitrary  time  limit  of  72 
hours  since  all  drainage  from  auger 
holes  can  only  be  discharged  after 
meeting  appropriate  effluent  limits.  DCC 
contends  that  the  Alabama  regiilations 
are  "as  effective  as"  the  Federal 
regulation  in  this  regard.  The  Secretary 
disagrees.  The  State  regulations  without 
the  72  hour  time  limit  in  some  instances 
are  less  effective  than  the  Federal 
regulations.  The  72  hour  time  limit 
applies  to  plugging  auger  holes  with 
discharges  containing  toxic-forming  or 
acid-forming  material  as  a  practical 
means  of  stopping  harmful  discharges 
before  damage  is  done  and  more 
elaborate  discharge  control  and 
treatment  measures  are  required.  See 
Finding  No.  13.2. 

14.  DCC  contends  that  the  only 
determination  that  sedimentation  ponds 
are  the  best  technology  currently 
available  has  been  made  by  OSM 
without  substantiation,  rather  than  by 
EPA  as  OSM  claims.  DCC  asserts  that 
Alabama's  regulations  are  as  effective 
as  the  current  Federal  regulations  since 
drainage  from  a  distiirbed  area  must 
meet  effluent  limits.  DCC  claims  that 
State  regulations  are  more  effective  in 
preventing  environmental  problems  than 
the  Federal  regulations  by  allowing 
"treatment  facilities",  which  considers 
that  sediment  ponds  may  cause  more 
environmental  degradation  than 
treatment  facilities  in  some  areas  and 


which  provides  for  the  use  of  improved 
technology  in  the  future.  DCC  states  that 
Alabama  presently  allows  treatment 
facilities  in  small  drainage  areas  which 
results  in  less  environmental 
degradation.  This  subject  has  been       ' 
discussed  previously.  See  Finding  13.7. 
15.  DCC  believes  that  sediment  pond 
design  should  be  left  to  the  discretion  of 
the  design  engineer  to  meet  effluent 
limitations  set  forth  in  the  regulations. 
DDC  states  that  if  design  criteria  are  to 
be  specified,  they  should  be  limited  to 
the  construction  of  the  embankment 
only  and  not  directed  to  hydrologic 
design.  DCC  further  states  that 
embankment  slopes  should  not  be 
specified,  but  a  static  safety  factor  of  1.5 
used  instead.  The  Secretary  finds  that 
certain  basic  design  criteria  must  be 
specified  to  ensure  a  minimum  safety 
standard  while  simultaneously  giving 
flexibility  to  the  engineer  to  design  a 
structure  for  a  specific  situation.  The 
Secretary  finds  this  is  accompHshed  in 
the  current  Federal  regulations  and 
therefore  disagrees  with  the  commenter. 
For  further  discussion  of  this  point,  see 
Finding  13.16. 

16.  DCC  commented  that  OSM  should 
not  require  Alabama  regulations  to  be 
consistent  wnth  the  current  30  CFR 
816.72-73  and  817.72-73  dealing  with 
spoil  disposal  since  OSM  has  proposed 
new  regulations  to  replace  the  current 
regulations.  The  Secretary  can  not  agree 
with  the  comment  that  it  is  unwise 
policy  to  require  the  State  to  promulgate 
regulations  consistent  with  a  current 
Federal  regulation  when  a  less  stringent 
regulation  is  being  proposed  State 
regulations  comparable  to  current  30 
CFR  816.72-73  and  817.72-73  must  meet 
the  "no  less  effective  than"  criteria  as 
applied  to  current  Federal  regulations. 
The  Secretary  further  concludes  that 
simply  because  a  regulation  is  proposed 
to  be  changed  it  is  not  automatically  as 
,  effective  as  a  current  regulation  toward 
meeting  the  intent  of  the  SMCRA.  Public 
comments  could  indeed  reflect  that  the 
proposed  regulation  did  not  satisfy  the 
intent  of  SMCRA  and  could  likewise 
necessitate  a  substantial  change  in  such 
proposed  regulation.  For  further 
discussion  on  spoil  disposal  see  Finding 
13.15. 

17.  DCC  noted  that  current  Federal 
regulations  816.71  and  817.71  do  not 
require  spoil  placement  in  four  (4)  foot 
lifts  and  therefore  the  proposed 
condition  to  the  Alabama  program 
should  be  removed  The  OSM  comment 
to  which  DCC  has  responded  item  8c  of 
AL^347.  related  to  sections  816.72  and 
817.72,  disposal  of  excess  spoil  for 
valley  fills.  30  CFR  816.72(c)  and 
817.72(c)  do  refecenoe  a  four  (4)  foot  lift 
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maximum  which  is  deemed  essential  to 
ensure  stability.  30  CFR  816.71  and 

817.71  incorporate  the  provisions  of 

816.72  and  817.72  making  the 
recommended  Alabama  regulation  no 
more  stringent  than  Federal  regulations. 
For  further  discussion,  see  Finding  13.13. 

18.  DCC  further  stated  that  the 
Secretary's  proposed  conditioii.  10a  of 
AL-347,  requiring  Alabama's  four  (4) 
hour  aggregate  blasting  regulation  to  be 
consistent  with  30  CFR  ai6.64(bH2)(ii) 
was  incompatible  with  OSM's  proposed 
rule  of  March  24, 1982.  DCC  also  noted 
that  the  four  (4j  hour  limitation  also 
increased  the  risk  of  accident  and  public 
property  damage  due  to  holes  left 
loaded  overnight 

The  Secretary  disagrees  with  this 
comment  for  the  reason  previously 
stated  under  comment  16  of  this  section. 
All  State  revisions  to  the  Federal 
programs  must  be  analyzed  relative  to 
existing  regulations,  not  proposed  rules. 

Relative  to  increasing  the  risk  of 
accident  and  personal  property  damage 
the  Secretary  ftnds  that  this 
interpretation  is  not  valid,  since  the 
loading  operation  is  not  initiated  until 
the  appropriate  amount  of  time  remains 
prior  to  scheduled  detonation.  The 
Secretary  further  concludes  that  existing 
regulations  do  provide  latitude  to  the 
four  (4)  hour  detonation  period  if  in  rare 
instances  safety  would  be  involved.  For 
further  discussion,  see  Finding  13.19. 

19.  DCC  commented  that  the 
Secretary  should  not  require  Alabama  to 
revise  its  regulation  to  require  a  blasting 
peak  particle  velocity  of  1.0  inches  per 
second  and  a  scale  chstance  of  60  feet 
because  no  technical  justification  for  the 
criteria  was  identified.  E)CC  went  on  to 
say  that  such  a  requirement  appeared 
counterproductivB  since  the  regulation 
will  probably  change  in  the  future. 

The  Secretary  notes  that  the 
commenter  pointed  out  the  fact  that  die 
U.S.  District  Court  for  the  District  of 
Columbia  in  its  May  16, 1980,  decision 
did  not  invalidate  the  1.0  inch  per 
second  criterion  in  the  permanent 
program.  For  additionai  discussion,  see 
Finding  13.20.  Also,  the  Secretary  must 
evaluate  the  State  program  in 
accordance  with  existing  regulations 
and  has  no  latitude  for  evaluation  based 
on  probable  future  changes  for  the 
reasons  set  forth  under  the  discussion 
for  comment  16  of  this  section. 

20.  DCC  end  Alabama  By-Products 
Corporation  disagreed  that  the 
Secretary  should  impose  a  condition  on 
Alabama's  progran  necessitaHng  that 
the  State  exert  jurisdictional  authority 
over  all  coal  processing  facilities 
including  those  not  near  or  at  the  mine 
site.  DCC  also  stated  that  the  objective 
of  the  condition  was  to  clarify  what  the 


courts  had  been  unable  to  do— i.e. 
determine  what  the  phrase  "at  or  near 
the  mine"  actually  modifies.  DCC  went 
on  to  note  that  OSM  had  been  selective, 
in  its  court  citations  relative  to  the  issue 
and  had  ignored  a  similar  case  of  the 
United  States  District  Court  for  the 
Northern  District  of  Alabama,  Southern 
Division. 

The  Secretary  finds  that  the  ruling  by 
the  D.C.  District  Court  very  clearly 
concluded  that  the  phrase  "at  or  near 
the  mine"  modifles  only  the  loading  of 
coal.  The  Secretary  also  notes  that  the 
cited  case  by  the  District  Court  for  the 
Northern  District  of  Alabama,  dealt 
specifically  and  entirely  with  OSM 
interim  regulations  promulgated  under 
section  501(a)  of  SMCRA  not  the 
permanent  program  regulations 
promulgated  vmder  section  510(b)  etseq. 
of  SMCRA.  Consequently  the  D.C. 
District  Court  and  Sixth  Circuit  Court 
proceedings  specifically  addressed  the 
Act  and  the  permanent  program 
regulations.  For  further  discussion,  see 
Finding  14.12. 

Background  on  Conditional  Approval 

The  Secretary  is  fuUy  conunitted  to 
two  key  aims  which  underhe  SMCRA. 
SMCRA  calls  for  comprehensive 
regulation  of  die  effects  of  surface  coal 
mining  on  the  environment  and  public 
health  and  safiety  and  for  the  Secretary 
to  assist  the  States  in  becoming  the 
primary  regulators  under  the  Act.  To 
enable  the  States  to  achieve  that 
primacy,  the  Secretary  has  undertaken 
many  actiritiea,  of  which  several  are 
particularly  noteworthy. 

The  Secretary  has  woriced  closely 
with  several  state  organizations,  soch  as 
the  Interstate  Mining  Compact 
Commission,  the  Council  of  State 
GovCTnments,  the  National  Governors 
Association  and  the  Western  Interstate 
Energy  Board.  Through  these  groups 
OSM  has  frequently  met  with  state 
regulatory  authority  personnel  to 
discuss  informally  how  SMCRA  should 
be  administered,  with  particular 
reference  to  unique  circumstances  in 
individual  states.  Often  these  meetings 
have  been  a  way  for  OSM  and  the  states 
to  test  new  ideas  and  for  OSM  to 
explain  portiom  of  the  Federal 
requirements  and  how  the  states  might 
meet  them. 

The  Secretary  has  dispensed  over  $6.9 
million  in  program  development  grants 
and  over  $37.6  million  in  initial  prograra 
grants  to  help  the  states  to  develop  their 
pro-am,  to  administer  their  initial 
programs,  to  train  their  personnel  in  the 
new  requirements,  and  to  purchase  new 
equipment.  In  several  instances  OSM 
detailed  its  po-sonnel  to  states  to  assist 
in  the  preparation  of  their  permanent 


program  submissions.  OSM  has  also  met 
with  individual  states  to  determine  how 
best  to  meet  SMCRA's  environmental 
protection  standards. 

Equally  important  the  Secretary 
structured  the  state  program  approval 
process  to  assist  the  states  in  achieving 
primacy.  He  voluntarily  provided  his 
preliminary  views  on  the  adequacy  of 
each  state  program  to  identify  needed 
changes  and  to  allow  them  to  be  made 
without  penalty  to  the  state.  The 
Secretary  adopted  a  special  policy  to 
ensure  that  communication  between  hira 
and  the  states  remained  open  and 
uninhibited  at  all  times  (44  FR  54444; 
September  19, 1979).  This  policy  was 
critical  to  avoiding  a  period  of  enforced 
silence  between  OSM  and  a  state  after 
the  close  of  the  pnbhc  comment  period 
on  its  program  and  has  been  a  vital  part 
of  the  program  review  process. 

The  Secretary  has  also  developed  m 
his  regulations  the  critical  ability  to 
conditionally  approve  a  state  program. 
Under  30  CFR  732.13  of  the  Secretary's 
regulations,  conditional  aj^roval  gives 
full  primacy  to  a  state  even  though  there 
are  minor  deficiencies  in  a  program. 
This  power  is  not  expressly  authorized 
by  SMCRA;  it  was  adopted  through  the 
Secretary's  rulemaking  authority  under 
30  U.S.C.  301(c),  50e(b),  and  503(aK7). 

SMCRA  expressly  gives  the  Secretary 
only  two  options — to  approve  or 
disapprove  a  state  program.  Read 
literally,  the  Secretary  would  have  no 
flexibility:  he  would  have  to  approve 
those  programs  that  are  letter-pecfsct 
and  disapprove  all  others.  To  avoid  thai 
result  and  in  recognition  of  the  difficulty 
of  developing  an  acceptable  program, 
the  Secretary  adopted  the  regulation 
providing  the  authority  to  conditionally 
approve  a  program. 

ConditicKial  approval  has  a  vital  effect 
for  programs  approved  in  the  Secretary's 
initial  decision.  It  results  in  the 
implementation  of  the  permanent 
program  in  a  state  months  earlier  than 
might  otherwise  be  anticipated.  It  also 
avoids  the  costly  and  cumbersome 
problem  of  implementing  Federal 
programs  where  the  state  submittal  was 
deficient  in  only  minor  respects.  While 
this  may  not  be  significant  in  states  that 
already  have  comprehensive  surface 
mining  regulatory  programs,  in  many 
states  eariier  implementation  will 
initiate  a  much  higher  degree  of 
environmental  protection.  It  also 
implements  the  rights  SMCRA  provides 
to  citizens  to  participate  in  the 
regulation  of  surface  coal  mining 
through  sohdting  their  views  at  hearings 
and  meetings  and  enabling  them  to  Me 
requests  to  designate  lands  as 
unsuitable  for  mining  if  they  are  fragile. 
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historic,  critical  to  agriculture,  or  simply 
cannot  be  reclaimed  to  their  prior 
productive  capability. 

The  Secretary  considers  three  factors 
in  deciding  whether  a  program  qualifies 
for  conditional  approval.  First,  the 
state's  willingness  to  make  good  faith 
efforts  to  effect  the  necessary  changes. 
Without  the  state's  commitment,  the 
option  of  conditional  approval  may  not 
be  used. 

Second,  no  part  of  the  program  can  be 
incomplete.  As  the  preamble  to  the 
regulations  states,  the  program,  even 
with  deficiencies,  must  "provide  for 
implementation  and  administration  for 
all  processes,  procedures,  and  systems 
required  by  SMCRA  and  these 
regulations"  (44  FR  14961;  March  13. 
1979).  That  is,  a  state  must  be  able  to 
operate  the  basic  components  of  the 
permanent  program:  the  designation 
process;  the  permit  and  coal  exploration 
systems;  the  bond  and  insurance 
requirements;  the  performance 
standards;  and  the  inspection  and 
enforcement  systems.  In  addition,  there 
must  be  a  functional  regulatory 
authority  to  implement  the  other  parts  of 
the  program.  If  some  fundamental 
component  is  missing,  conditional 
approval  may  not  be  granted. 

Third,  the  deficiencies  must  be  minor. 
For  each  deficiency  or  group  of 
deficiencies,  the  Secretary  considers  the 
significance  of  the  deficiency  in  light  of 
the  particular  state  in  question. 
Examples  of  deficiencies  that  would  be 
minor  in  virtually  all  circumstances  are 
correction  of  clerical  errors  and 
resolution  of  ambiguities. 

Other  deficiencies  require  individual 
consideration.  An  example  of  a 
deficiency  that  would  most  likely  be 
major  would  be  a  failure  to  allow 
meaningful  public  participation  in  the 
permitting  process.  Although  this  would 
not  render  the  permit  system 
incomplete,  because  permits  could  still 
be  issued,  the  lack  of  any  public 
participation  could  be  such  a  departure 
from  a  fundamental  purpose  of  SMCRA 
that  the  deficiency  would  probably  be 
major. 

The  granting  of  conditional  approval 
is  not  and  cannot  ba  a  substitute  for  the 
adoption  of  an  adequate  program.  The 
Federal  regulations  30  CFR  732.13{i). 
give  the  Secretary  Uttle  discretion  in 
terminating  programs  where  the  State,  in 
the  Secretary's  view,  fails  to  fulfiU  the 
conditions.  The  purpose  of  the 
conditional  approval  authority  is  to 
assist  states  in  achieving  compliance 
with  SMCRA.  not  to  excuse  them  from 
compliance. 


The  Secretary's  Dedrion 

As  indicated  above  under 
"Secretary's  Findings."  there  are  minor 
deficiencies  in  the  Alabama  program 
which  the  Secretary  requires  be 
corrected.  In  all  other  respects,  the 
Alabama  program  meets  the  criteria  for 
approval.  The  deficiencies  identified  in 
prior  findings  are  summarized  below 
and  an  explanation  is  given  to  show 
why  each  deficiency  is  minor,  as 
required  by  30  CFR  732.13(i).  In  those 
cases  where  agreement  by  the  State  (to 
a  regulation  change,  policy  statement  or 
other  action)  is  indicated,  such 
agreement  was  reached  between  OSM 
and  State  officials  in  an  executive 
session  at  OSM  Headquarters  in 
Washington.  D.C..  on  April  9. 1982 
(Administrative  Record  Number  AL- 
347). 

1.  As  discussed  in  Finding  1.2.  the 
Alabama  SMCRA  fails  to  specifically 
provide  for  reasonable  attorney  and 
expert  witness  fees  as  required  by 
Section  520(f)  of  SMCRA.  This 
deficiency  is  minor  since  few,  if  any. 
cases  are  expected  where  these  fees 
would  be  a  factor  prior  to  the  projected 
legislative  change.  Further,  while  the 
Alabama  SMCRA  does  not  specifically 
provide  for  such  fees,  neither  does  it 
preclude  them. 

2.  There  are  two  definitions  in  the 
Alabama  regulations  which  require  that 
approval  be  conditioned  upon  a 
regulation  change.  These  definitions  are 
discused  below  under  (a)  and  (b). 

(a)  As  discussed  in  Finding  12.1, 
Alabama's  definition  of  "Extraction  of 
Coal  as  an  Incidental  Part"  is  deficient 
in  that  it  could  be  construed  to  exempt 
areas  intended  to  be  covered  by 
SMCRA.  This  deficiency  is  minor  since 
Alabama  has  agreed  to  a  regulation 
change  to  remove  this  exemption  and 
has  agreed  that  until  a  regulation  change 
is  accomplished  it  will,  as  a  matter  of 
policy,  interpret  the  present  wording  to 

,  include  as  subject  to  regulation  all  areas 
included  by  the  corresponding  Federal 
definition. 

(b)  As  discused  in  Finding  12.5, 
Alabama's  definition  of  "Historic 
Lands"  is  deficient  since  it  does  not 
specifically  delineate  sites  of  religious, 
cultural  or  historic  significance.  This 
deficiency  is  minor  since  Alabama  has 
agreed  to  change  its  regulation  to 
provide  for  lands  having  religious, 
cultiu-al  or  historic  significance.  In 
addition,  while  the  present  language 
omits  desirable  details,  it  is  believed  to 
be  sufficiently  specific  to  enable  the 
Regulatory  Authority  to  offer  the 
necessary  protection  to  valuable  sites 
until  a  regulation  change  can  be 
accomplished. 


3.  As  discussed  in  Finding  13.1. 
Alabama's  regulations  do  not  provide 
sufficient  protection  for  wildlife 
habitats.  This  deficiency  is  minor  since 
Alabama  has  agreed  to  a  regulatory 
change  to  substitute  "significantly 
disturbed"  for  "unnecessarily 
disturbed";  and  Alabama  has  further 
agreed  that  the  State  will,  as  a  matter  of 
poUcy,  consider  any  significant 
disturbance  to  be  unnecessary  until  a 
regulation  change  is  accomplished. 

4.  Alabama's  regulations  regarding 
sedimentation  ponds  and  other 
impoundments  and  embankments  are 
less  effective  than  the  Federal 
counterparts. 

Individual  deficiencies  requiring 
correction  are  discussed  below  under  (a) 
through  (e). 

(a)  As  discussed  in  Finding  13.7. 
Alabama's  regulations  do  not  provide 
sufficient  protection  to  the  environment 
from  surface  mine  drainage  since 
"treatment  facilities"  are  permitted  as 
an  alternative  to  sedimentation  ponds. 
This  deficiency  is  minor  since  Alabama 
has  agreed  to  a  regulation  change  or 
otherwise  amends  its  program  to 
provide  that  at  the  present  time,  the  best 
technology  ciurently  available  for 
sediment  control  is  sedimentation 
ponds,  and  should  Alabama  wish  to 
approve  any  other  technology,  the  State 
will  first  submit  the  proposal  to  OSM  foe 
review  and  approval  as  either  an 
experimental  practice  or  a  program 
amendment.  Furthermore,  pending 
completion  of  the  above,  Alabama  has 
agreed  not  to  use  its  authority  to 
approve  treatment  facilities  other  than 
sedimentation  ponds  or  the  approval 
will  terminate  immediately. 

(b)  As  discussed  in  Findings  13.8  and 
13.18.  Alabama's  regulations  fail  to 
provide  for  sufficient  sedimentation 
pond  design  criteria  since  portions  of 
the  counterpart  to  30  CFR  816.46(eHu) 
and  817.46(e)-(u)  have  been  omitted 
from  the  corresponding  State  sections. 
816.46  and  817.46.  Consequently, 
essential  references  have  been  omitted 
from  State  sections  816.49(b)  and 
817.49(b).  This  deficiency  is  minor  since 
Alabama  has  agreed  to  a  regulation 
change  to  include  the  missing  criteria 
and  to  reference  the  appropriate  section 
in  816.49(b)  and  817.49(b).  Alabama  has 
further  agreed  that  until  a  regulation 
change  is  accomplished,  the  State  will 
not  issue  any  permanent  program 
permits  that  are  inconsistent  with 
applicable  Federal  requirements  30  CFR 
816.46(eHu)  or  817.46(e}-(u). 

(c)  As  discussed  in  Finding  13.9. 
Alabama's  regulation  regar(fing 
impoundments  is  deficient  in  that  it  does 
not  prohibit  slopes  greater  than  lv:2k. 
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This  deficiency  is  minor  since  Alabama 
has  agreed  to  a  regulation  change  to 
include  the  lv:2h  slope  limit  requirement 
and  has  further  agreed  that  uatil  a 
regulation  change  is  accomplished,  the 
State  will  not  issue  any  permanent 
program  permits  that  allow  a  slope 
greater  than  lv:2h. 

(d)  As  discussed  in  Finding  13.10. 
Alabama's  regulation  regarding 
inspection  of  dams  or  embankments  is 
deficient  in  that  it  does  not  clearly 
provide  for  adequate  inspection 
procedures.  This  deBciency  is  minor 
since  Alabama  has  agreed  to  a 
regulation  change  to  provide  that  all 
appropriate  dams  and  embankments  be 
inspected  in  accordance  with  30  CFR 
77.21&-3  and  that  all  resulting  reports  be 
kept  at  the  minesite.  In  addition, 
Alabama  has  agreed  that  all 
certifications,  reports  and  statements 
required  by  MSHA  must  be  filed  with 
the  Regulatory  Authority.  Alabama  has 
further  agreed  that  until  a  regulation 
change  is  accomplished  it  will 
implement  the  new  language  as  a  matter 
of  policy. 

(e)  As  discussed  in  Finding  13.16. 
Alabama's  regulation  do  not  provide  for 
a  minimum  sediment  storage  volume. 
This  deficiency  is  minor  since  the 
portion  of  the  Federal  regulations  which 
provides  for  a  specific  minimum  storage 
volume  has  been  remanded  and 
Alabama  has  agreed  to  a  regulation 
change  to  cover  that  portion  of  the 
regulations  which  has  not  been 
remanded  and  which  requires  the  basic 
criteria  for  a  minimum  sediment  storage 
volume.  Albama  has  further  agreed  that 
until  a  regulation  change  is 
accomplished  the  State  will,  as  a  matter 
of  policy,  adopt  the  new  language. 

5.  Alabama  regulations  regarding  spoil 
and  waste  placement  are  not  as 
effective  as  the  Federal  counterpart. 
Individual  deficiencies  requiring 
correction  are  discussed  below  under  (a) 
through  (d). 

(a)  As  discussed  in  Finding  13.12, 
Alabama  regulations  do  not  prohibit 
disposal  of  coal  processing  waste  in 
head-of-hollow  and  valley  fills.  This 
deficiency  is  minor  since  Alabama  has 
agreed  to  a  regulation  change  to  the 
effect  that  disposal  of  processing  waste 
in  head-of-hoUow  and  valley  fills  is  not 
allowed;  and  Alabama  has  further 
agreed  that  until  a  regulation  change  is 
accomplished  the  State  will,  as  a  matter 
of  policy,  not  allow  such  disposal. 

(b)  As  discussed  in  Finding  13.13, 
Alabama  regulations  do  not  provide  for 
horizontal  lift  placement  of  spoil.  This 
deficiency  is  minor  since  Alabama  has 
agreed  to  a  regulation  change  to  the 
effect  that  spoil  will  be  required  to  be 
placed  in  4'  horizontal  lifts  unless  other 


placement  is  specifically  authorized  by 
the  Regulatory  Authority;  and  Alabama 
has  further  agreed  that  until  a  regulation 
change  is  accomplished,  the  State  will 
issue  no  permits  which  are  at  variance 
with  the  corresponding  existing  Federal 
regulations. 

(c)  As  discussed  in  Finding  13.14. 
Alabama  regulations  do  not  contain 
criteria  for  slopes  greater  than  38 
percent  in  spoil  disposal  areas.  This 
deficiency  is  minor  since  Alabama  has 
agreed  to  revise  its  regulations  to 
include  criteria  for  such  disposal  area 
slopes  which  are  no  less  effective  than 
the  Federal  counterparts  and  to 
reference  these  sections  as  indicated  in 
Finding  13.14.  Alabama  has  further 
agreed  that  until  a  regulation  change  is 
accomplished,  the  State  %vill,  as  a  matter 
of  policy,  require  adherence  to  the 
Federal  regulations  covering  slopes 
greater  than  36  percent. 

(d)  As  discussed  in  Findings  13.15, 
14.5  and  14.9,  Alabama  regulations  do 
not  contain  adequate  criteria  with 
regard  to  specific  requirements  for  head- 
of-hollow  and  valley  fills,  as  do  30  CFR 
816.72-.73  and  817.72-.73,  and  that  the 
references  at  State  sections  780.35(a) 
and  785.18(c)(7)  and  {d){7)  are 
consequently  deficient.  This  deficiency 
is  minor  since  Alabama  has  agreed  to 
regulation  changes  to  include  the 
missing  sections  and  to  reference  the 
included  sections  as  appropriate. 
Alabama  has  further  agreed  that  until 
such  regulation  changes  are 
accomplished  the  State  will,  as  a  matter 
of  policy,  require  compliance  with 
applicable  provisions  of  30  CFR  816.72- 
.73  and  817.72-.73. 

6.  Alabama  regulations  relative  to 
blasting  are  not  as  effective  as  the 
Federal  counterparts.  Individual 
deficiencies  requiring  correction  are 
discussed  below  under  (a)  and  (b). 

(a)  As  discussed  in  Finding  13.19, 
Alabama's  regulations  do  not  limit 
blasting  periods  to  an  aggregate  of  four 
hours  per  day.  Tliis  deficiency  is  minor 
since  Alabama  has  agreed  to  revise  its 
regulations  to  provide  a  requirement 
consistent  with  the  four  hour  aggregate 
provision  of  30  CFR  816.64(b)(2)(ii). 
Alabama  has  further  agreed  that  until  a 
regulation  change  is  accomplished  it  will 
not  issue  any  permanent  program 
permits  that  are  inconsistent  with  30 
CFR  816.64(b)(2)(ii). 

(b)  As  discussed  in  Finding  13.20, 
Alabama's  regulations  allow  a  higher 
peak  particle  velocity  than  does  the 
Federal  counterpart  with  corresponding 
adjustment  to  the  scale  distance  formula 
and  accompanying  table.  This 
deficiency  is  minor  since  Alabama  has 
agreed  to  revise  its  regulations  to  reflect 
the  1.0  in/sec.  peak  particle  velocity  of 


the  Federal  regulations  and  to 
correspondingly  adopt  a  scale  distance 
of  60  with  appropriate  adjustments  to 
applicable  tables.  Alabama  has  further 
agreed  that  until  a  regulation  change  is 
accomplished,  the  State  will  not  issue 
any  permanent  program  permits  which 
are  inconsistent  with  30  CFR  616.65  (i). 
(k),  and  (1). 

7.  Alabama's  regulations  relative  to 
requirements  for  information  on  maps 
and  plans  in  permit  apptications  are  not 
as  effective  as  the  Federal  counterparts. 
Individual  deficiencies  requiring 
correction  are  discussed  bielow  under  (a) 
through  (c). 

(a)  As  discussed  in  Hnding  14.2, 
Alabama  regulations  omit  the 
requirement  to  identify  the  current  use 
of  buildings.  This  deficiency  is  minor 
since  Alabama  has  agreed  to  a 
regulation  change  to  require 
identification  of  the  current  use  of 
buildings;  and  Alabama  has  further 
agreed  to  require  that  the  current  use  of 
buildings  be  indicated  on  an  appropriate 
map  until  a  regulation  change  can  be 
accomplished. 

(b)  As  discussed  in  Finding  14^ 
Alabama's  regulations  do  not  require 
either  sufficient  slope  measurements  to 
adequately  represent  the  existing  land 
surface  configurations  or  criteria  for 
such  measurements.  This  deficiency  is 
minor  since  Alabama  has  agreed  to  a 
regulation  change  to  provide  for 
appropriate  slope  measurements. 
Alabama  has  further  agreed  that  until  a 
regulation  change  is  accomplished,  the 
State  will  interpret  its  existing 
regulations  to  provide  for  adequate 
slope  measurements  as  indicated  in 
Finding  14.3. 

(c)  As  discussed  in  Finding  14.6^ 
Alabama's  regulations  do  not  require 
that  information  concerning  equitable 
owners  of  record  be  included  in  the 
permit  application.  This  deficiency  is 
minor  since  Alabama  has  agreed  to  a 
regulation  change  to  the  effect  that 
equitable  owners  of  record  found  in  a 
standard  title  search  of  the  standard 
chain  of  title  will  be  included.  Alabama 
has  further  agreed  that  until  a  regulation 
change  can  be  accomplished  the  State 
will  interpret  its  regulations  to  require 
inclusion  of  such  equitable  owners  of 
record. 

8.  Alabama  regulations  are  not  as 
effective  as  the  Federal  counterparts 
since  they  contain  provisions  which 
could  be  used  to  prevent  legitimate 
public  access  to  certain  information. 
Individual  deficiencies  requiring 
correction  are  discussed  bielow  under  (a) 
and  (b). 

(a)  As  discussed  in  Finding  1441, 
Alabama  regulations  improperly  provide 
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thai  permit  information  pertaining  to  the 
coal  seam  may  be  excluded  from  public 
disclosure.  This  deficiency  is  minor 
since  the  information  will  be  availaUe 
to  the  Regulatory  Authority  so  that 
inspection  and  enforcement  activities 
will  not  be  hampered.  In  addition, 
Alabama  has  agreed  to  a  regulation 
change  to  grant  to  the  Regulatory 
Authority  the  mandatory  authority  to 
provide  to  the  public  information  on 
acid  and  acid-forming  materials  in  the 
coal  seam,  and  few  pubUc  requests  for 
"confidential"  information  are 
anticipated  prior  to  the  regulation 
change. 

(b)  As  discussed  in  Finding  15.1, 
Alabama's  regulations  allow  the 
operator  rather  than  the  Regulatory 
Authority  to  determine  what  exploratory 
information  shall  be  regarded  as 
confidential.  The  State  regulations  also 
omit  specific  guidelines  for  determining 
confidentiaUty.  These  conditions  are 
minor  since  the  necessary  information 
will  be  available  to  the  Regulatory 
Authority.  In  addition,  Alabama  has 
agreed  to  a  regulation  change  to 
incorporate  provisions  consistent  with 
30  CFR  776.17(b)(l-3);  and  few  public    , 
requests  for  "confidential"  information 
are  anticipated  prior  to  the  regulation 
change. 

9.  As  discussed  in  Finding  14.10, 
Alabama's  regulations  do  not  provide 
that  the  applicant  demonstrate  that  the 
use  of  existing  structiu-es  will  not  result 
in  significant  harm  to  the  environment 
or  impair  public  health  or  safety.  This 
deficiency  is  minor  since  Alabama  has 
agreed  to  a  regulation  change  to  include 
such  a  provision.  Alabama  has  further 
agreed  that  until  a  regulation  change  is 
accomplished  the  State  will  require  such 
demonstration  in  accordance  with  30 
CFR  786.21. 

10.  As  discussed  in  Finding  14.12, 
Alabama's  regulations  do  not  require 
permitting  of  coal  processing  plants  and 
other  support  facilities  imless  they  are 
located  at  or  near  the  mine  site.  This 
deficiency  is  minor  since  Alabama  has 
agreed  to  a  regulation  change  which  will 
include  for  permitting  and  regulation  of 
these  facihties  whether  or  not  they  are 
located  at  or  near  the  mine  site. 
Alabama  has  further  agreed  that  until  a 
regulation  change  is  accomplished,  the 
State  will  exert  jurisdictional  authority 
over  all  coal  processing  facilities 
including  those  not  at  or  near  the  mine 
site. 

11.  As  discussed  in  Finding  14.13, 
Alabama's  regulations  do  not  clearly 
require  the  meeting  of  three  specific 
conditions  prior  to  the  granting  of  a 
variance.  "This  deficiency  is  minor  since 
Alabama  has  agreed  to  a  regulation 
change  to  require  specific  adherence  to 


all  three  distinct  conditions,  and  imtil  a 
regulation  change  is  accomplished,  to 
grant  no  variance  without  the  three 
specific  conditions  having  been  met. 

12.  As  discussed  in  Finding  17.1, 
Alabama's  regulations  fail  to  provide 
the  authorized  representatives  with  the 
necessary  power  in  order  that  they  shall 
impose  affirmative  obligations  on  the 
operator.  This  condition  is  minor  since 

Alabama  has  agreed  to  change  its    

regulations  to  be  consistent  with  30  CFR 
843.11(a](2]  and  (b)(2),  and  until  a 
regulation  change  is  accomplished  will 
as  a  matter  of  policy,  give  authorized 
representatives  the  necessary  authority 
in  order  that  they  shall  impose 
affirmative  obligations. 

13.  Alabama's  regulations  are  not  as 
effective  as  the  Federal  counterparts 
since  there  are  several  typographical  or 
clerical  errors  and  minor  omissions 
which  could  lead  to  serious 
misinterpretation  of  the  regulations. 
These  deficiencies  are  minor  since 
Alabama  has  agreed  to  regiilation 
changes  in  accordance  with  the 
following  corrections.  Alabama  has 
further  agreed  that  until  such  regulation 
changes  are  accomplished,  the  State  will 
interpret  the  regiilations  consistent  with 
the  following  changes. 

(a)  As  discussed  in  Finding  12.2,  the 
word  "interests"  has  been  erroneously 
omitted  from  the  definition  of  "Federal 
Lands".  Alabama  has  agreed  to  a 
regulation  change  to  insert  the  word 
"interests"  after  "mineral". 

(b)  As  discussed  in  Finding  12.3,  the 
word  "below"  has  been  erroneously 
substituted  for  the  word  "in"  in  the 
definition  of  "Groundwater".  Alabama 
has  agreed  to  a  regulation  change  to 
replace  the  word  "below"  with  the  word 
"in." 

(c)  As  discussed  in  Finding  13.3  Part 
823,  the  Alabama  regulations  do  not 
include  an  appropriate  "Scope"  section. 
Alabama  has  agreed  to  a  regulation 
change  to  correct  this  oversight. 

(d)  As  discussed  in  Finding  13.5,  the 
word  "following"  has  been  erroneously 
inserted  in  State  section  823.15. 
Alabama  has  agreed  to  remove  the  word 
"following". 

(e)  As  discussed  in  Finding  13.17, 
important  references  have  been  omitted 
from  State  sections  81&.4d(u)  and 
817.46(u).  Alabama  has  agreed  to  a 
regulation  change  which  will  include  the 
missing  references. 

(f)  As  discussed  in  Finding  14.7,  there 
is  an  erroneous  reference  in  State 
section  778.13(d).  Alabama  has  agreed 
to  replace  the  erroneous  reference  with 
the  correct  one. 

Given  the  nature  of  the  deficiencies 
set  forth  in  the  Secretary's  findings  and 
their  magnitude  in  relation  to  all  the 


other  provisions  of  the  Alabama 
program,  the  Secretary  of  the  Interior 
has  concluded  that  they  are  minor 
deficiencies.  Accordingly,  the  program  is 
eligible  for  conditional  approval  under 
30  CFR  13(i)  because: 

1.  The  deficiencies  are  of  such  a  size 
and  nature  as  to  render  no  part  of  the 
Alabama  program  incomplete; 

2.  All  oOier  aspects  of  the  program 
meet  the  requirements  of  SMCRA  and  30 
CFR  Chapter  VH; 

3.  These  deficiencies,  which  will  be 
corrected  in  a  timely  manner,  will  not 
directly  affect  environmental 
performance  at  coal  mines: 

4.  Alabama  has  initiated  and  it 
activity  proceeding  with  steps  to  correct 
the  deficiencies;  and 

5.  Alabama  has  agreed,  by  Letter 
dated  May  14, 1982,  to  correct  the 
regulation  deficiences  by  December  1, 
1982,  and  the  statutory  deficiencies  by 
September  1, 1983. 

Accordingly,  the  Secretary  is 
conditionally  approving  the  Alabama 
program.  If  regulations  correcting  the 
deficiencies  are  not  enacted  by 
December  1, 1982,  or  if  State  legislation 
correcting  the  statutory  deficiencies  is 
not  enacted  by  September  1, 1983,  the 
Secretary  will  take  appropriate  steps 
under  30  CFR  Part  733  to  terminate  the 
State  program.  This  conditional 
approval  is  effective  on  May  20, 1982. 
Beginning  on  that  date,  the  Alabama 
Surface  Mining  Commission  shall  be 
deemed  the  regulatory  authority  in 
Alabama  and  all  Alabama  surface  coal 
mining  and  reclamation  operations  on 
non-Federal  and  non-Indian  lands  and 
all  coal  exploration  on  non-Federal  and 
non-Indian  lands  in  Alabama  shall  be 
subject  to  the  permanent  regulatory 
program. 

On  non-Federal  and  non-Indian  lands 
in  Alabama,  the  permanent  regulatory 
program  consists  of  the  State  program 
approved  by  the  Secretary.  Following 
this  approval,  in  accordance  with 
section  523(c)  of  SMCRA.  Alabama  may 
elect  to  enter  into  a  cooperative 
agreement  with  the  Secretary  to  provide 
for  State  regulation  of  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands  within  the  State. 

The  Secretary's  approval  of  the 
Alabama  program  relates  at  this  time 
only  to  the  permanent  regulatory 
program  under  Title  V  of  SMCRA.  The 
approval  does  not  constitute  approval  of 
any  provisions  related  to 
implementation  of  Title  IV  under 
SMCRA,  the  abandoned  mine  la^ds 
reclamation  program. 

Pursuant  to  the  Regulatory  Flexibility 
Act,  Pub.  L  96-354, 1  have  certified  that 
this  rule  will  not  have  a  significant 
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economic  effect  on  a  substantial  number 
of  small  entities. 

Indexing  Requirements 

list  of  Subjects  in  30  CFR  Part  901 

Coal  mining,  intergovernmental 
relations,  surface  mining,  underground 
mining. 

Therefore,  30  CFR  Chapter  VI  is 
amended  by  adding  a  new  Part  901  as 
set  forth  herein. 

Dated:  May  14, 1982 
lamea  G.  Watt, 

Secretary  of  the  Interior. 

PART  901— ALABAMA 

901.    Sc»pe. 

901.10  Stale  regulatory  program  approval. 

901.11  Conditions  of  State  regulatory 
program  approval. 

Authority:  Public  L.aw  95-87,  Surface 
Mining  Control  and  (Reclamation  Act  of  1977, 
(30  U.S.C.  1201  et  seq.) 

§901.1    Scop*. 

This  Part  contains  all  rules  applicable 
only  within  Alabama  that  have  been 
adopted  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977. 

§  901.10    State  regulatory  program 
approval. 

The  Alabama  State  program,  as 
resubmitted  on  January  11, 1982,  and 
clarified  in  a  meeting  with  OSM  on  April 
9. 1982,  [See  Administrative  Record  No. 
AL-347)  and  in  a  letter  to  the  Director, 
OSM.  of  May  14, 1982,  is  conditionally 
approved,  effective  (date  of  pubHcation). 
Beginning  on  that  date,  the  Alabama 
Surface  Mining  Commission  shall  be 
deemed  the  regulatory  authority  in 
Alabama  for  all  surface  coal  mining  and 
reclamation  operations  and  all 
exploration  operations  on  non-Federal 
and  non-Indian  lands.  Only  surface  coed 
mining  and  reclamation  operations  on 
non-Federal  and  non-Indian  lands  shall 
be  subject  to  the  provisions  of  the 
Alabama  permanent  regulatory 
program.  Copies  of  the  approved 
program,  together  with  copies  of  the 
letter  of  the  Alabama  Surface  Mining 
Commission  agreeing  to  the  conditions 
of  30  CFR  901.11,  are  available  for 
inspection  at: 
Alabama  Surface  Mining  Reclamation 

Commission,  Central  Bank  Building,  2nd 

Floor,  811  Second  Avenue,  Jasper.  AL  35501 
Alabama  Surface  Mining  Reclamation 

Commission  100  Third  Street.  Fort  Payne, 

AL  35967 
Office  of  Surface  Mining,  Region  II.  530  Gay 

Street.  S.W.,  Suite  500.  Knoxville,  TN  37902 
Office  of  Surface  Mining,  Administrative 

Record.  Room  5315. 1100  L  SU^et,  N.W.. 

Washington,  D.C.  20240 


§901.11    Cenditions  of  State  regulatory 
program  approvaL 

The  approval  of  the  Alabama  State 
program  is  subject  to  the  State  revising 
its  program  to  correct  the  deficiencies 
listed  in  this  section.  The  program 
revisions  may  be  made,  as  approrpriate. 
to  the  statute,  the  regulations,  the 
program  narrative,  or  by  an  Attorney 
General's  opinion.  This  section 
indicates,  for  the  general  guidance  of  the 
State,  the  component  of  the  program  to 
which  the  Secretary  requires  the  change 
be  made. 

(a)  The  approval  found  in  S  901.10  will 
terminate  unless  Alabama  submits  to 
the  Secretary  by  September  1. 1983, 
copies  of  enacted  legislation  providing 
for  attorney  and  expert  witness  fees  in 
accordance  with  Section  520(f1  of 
SMCRA. 

(b)  The  approval  found  in  §  901.10  will 
terminate  unless  Alabama  submits  to 
the  Secretary  by  December  1. 1982: 

(1)  Copies  of  promulgated  regulations 
limiting  the  definition  of  "Extraction  of 
Coal  as  an  Incidental  Part"  to  only  those 
areas  included  in  the  Federal  definition 
and. 

(2J  Copies  of  promulgated  regulations 
redefining  "Historic  Lands"  to  include 
properly  designated  sites  of  religious, 
cultiu-al  and  historic  significance. 

(cj  The  approval  found  in  5  901.10  will 
terminate  unless  Alabama  submits  to 
the  Secretary  by  December  1. 1982. 
copies  of  promulgated  regulations 
changing  the  term  "unnecessarily 
disturbed"  to  "significanUy  disturbed" 
in  order  to  provide  sufficient  protection 
for  wildlife  habitats. 

(d)  The  approval  found  in  §  901.10  will 
terminate  unless  Alabama  submits  to 
the  Secretary  by  December  1. 1982: 

(1)  Copies  of  promulgated  regulations 
or  otherwise  amends  its  program  to 
provide  that  at  the  present  time,  the  best 
technology  currently  available  for 
sediment  control  is  sedimentation 
ponds,  and  should  Alabama  wish  to 
approve  any  other  technology,  the  State 
will  first  submit  the  proposal  to  OSM  for 
review  and  approval  as  either  an 
experimental  practice  or  a  program 
amendment.  Furthermore,  pending 
completion  of  the  above,  Alabama  may 
not  use  its  authority  to  approve 
treatment  facilities  other  than 
sedimentation  ponds  or  the  approval 
will  terminate  immediately. 

(2)  Copies  of  promulgated  regulations 
providing  for  sufficient  sedimentation 
pond  design  criteria  in  accordance  with 
30  CFR  816.46(e}-(u)  and  817.46(e}-{u) 
and  referencing  these  criteria  in 
appropriate  sections. 

(3)  Copies  of  promulgated  regulations 
which  will  limit  impoundment  slopes  to 
not  greater  than  lv:2h; 


(4)  Copies  of  promulgated  regulations 
providing  for  the  inspection  of  all 
appropriate  dams  in  accordance  with  30 
CFR  77.216-3,  for  all  resulting  reports  to 
be  kept  at  the  mine  site,  and  for  all 
certifications,  reports  and  statements 
required  by  MSHA  to  be  filed  with  the 
Regulatory  Authority  and; 

(5J  Copies  of  promulgated  regulations 
providing  for  minimum  sediment  storage 
volume  for  sedimentation  ponds. 

(e)  The  approval  found  in  $  901.10  will 
terminate  unless  Alabama  submits  to 
the  Secretary  by  December  1. 1982: 

(1)  Copies  of  promulgated  regulations 
which  prohibit  the  disposal  of  coal 
processing  waste  in  head-of-hollow  and 
valley  fills; 

(2)  Copies  of  promulgated  regulations 
which  provide  for  the  placement  of  spoil 
in  4'  horizontal  lifts  unless  other 
placement  is  specifically  authorized  by 
the  Regulatory  Authority; 

(3)  Copies  of  promulgated  regulations 
providing  for  slopes  greater  than  36% 
with  proper  reference  to  such  provisions 
where  applicable  throughout  the 
Alabama  rules  in  accordance  with  the 
Federal  counterparts  and; 

(4)  Copies  of  promulgated  regulations 
which  contain  adequate  criteria  with 
regard  to  specific  requirements  for  head- 
of-hollow  and  valley  fills  as  effective  as 
30  CFR  816.72  and  816.73  and  which 
contain  references  to  the  added  sections 
as  appropriate. 

(f)  The  approval  found  in  §  901.10  will 
terminate  unless  Alabama  submits  to 
the  Secretary  by  December  1. 1982: 

(1)  Copies  of  promulgated  regulations 
which  limit  blasting  periods  to  an 
aggregate  of  four  hours  per  day  and; 

(2)  Copies  of  promulgated  regulations 
limiting  maximum  peak  particle  velocity 
to  1  in/sec  at  the  location  of  certain 
structures  and  adjusting  the  scaled 
distance  factor  and  accompanying 
tables  accordingly. 

(g)  The  approval  found  in  §  901.10  will 
terminate  unless  Alabama  submits  to 
the  Secretary  by  December  1. 1982: 

(IJ  Copies  of  promulgated  regidations 
requiring  identification  of  the  current 
use  of  buildings  on  maps  and  plans  in 
permit  applications; 

(2J  Copies  of  promulgated  regulations 
requiring  sufficient  slope  measurements 
to  adequately  represent  the  existing 
land  surface  coniiguration  and; 

(3)  Copies  of  promulgated  regulations 
requiring  that  equitable  owners  of 
record  found  in  a  standard  tide  search 
of  the  standard  chain  of  title  be  included 
in  the  permit  application. 

(hj  The  approval  found  in  §  901.10  will 
terminate  unless  Alabama  submits  to 
the  Secretary  by  December  1. 1982. 
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(1)  Copies  of  promulgated  regulations 
granting  to  the  Regulatory  Authority  the 
mandatory  authority  to  provide  to  the 
public  information  on  acid  and  acid- 
forming  materials  in  the  coal  seam  and; 

(2)  Copies  of  promulgated  regulations 
granting  to  the  Regulatory  Authority,     . 
rather  than  the  operator,  the 
discretionary  power  to  determine  the 
confidentiality  of  information  relative  to 
exploratory  activities,  and  containing 
specific  criteria  for  such  determination. 

(i)  The  approval  found  in  S  901.10  will 
terminate  unless  Alabama  submits  to 
the  Secretary  by  December  1. 1962. 
copies  of  promulgated  regulations  which 
require  the  applicant  to  demonstrate 
that  the  use  of  existing  structures  will 
not  result  in  significant  harm  to  the 
environment  or  impair  public  health  or 
safety. 

(j)  The  approval  found  in  §  901.10  will 
terminate  unless  Alabama  submits  to 
the  Secretary  by  December  1, 1982. 
copies  of  promulgated  regulations  which 


require  the  permitting  of  coal  processing 
plants  and  other  support  facilities 
including  those  not  at  or  near  the  mine 
site. 

(k)  The  approval  found  in  5  901.10  will 
terminate  unless  Alabama  submits  to 
the  Secretary  by  December  1, 1982. 
copies  of  promulgated  regulations  which 
require  the  meeting  of  all  three  specific 
conditions  contained  in  30  CFR 
7B5.18(d)(9)  prior  to  the  granting  of  a 
variance. 

(1)  The  approval  found  in  §  901.10  will 
terminate  unless  Alabama  submits  to 
the  Secretary  by  December  1. 1982, 
copies  of  promulgated  regulations 
granting  authorized  representatives  the 
power  to  and  requiring  that  the 
authorized  representatives  shall  impose 
affirmative  obligations  on  the  operator 
in  situations  of  imminent  danger  or 
significant  environmental  harm  or  when 
an  operator  fails  to  abate  the  violation 
in  the  most  expeditious  manner 
physically  possible. 


(m)  The  approval  found  in  §  901.10 
will  terminate  unless  Alabama  submits 
to  the  Secretary  by  December  1, 1982: 

(1)  Copies  of  promulgated  regulations 
in  which  the  word  "inte;«st"  has  been 
inserted  after  mineral  in  the  definition  of 
"Federal  Lands". 

(2)  Copies  of  promulgated  regulations 
in  which  "in"  has  been  substituted  for 
"below"  in  the  definition  of 
"Groundwater". 

(3)  Copies  of  promulgated  regulations 
in  which  an  appropriate  scope  section 
has  been  included  in  Part  823. 

(4)  Copies  of  promulgated  regulations 
in  which  the  word  "following"  has  been 
removed  from  section  823.15. 

(5)  Copies  of  promulgated  regulations 
which  include  appropriate  references  in 
sections  816.46{u)  and  817.46(u). 

(6)  Copies  of  promulgated  regulations 
which  include  the  correct  reference  at 
section  778.13(d). 

|FR  Doc  82-136(0  Filed  S-l»-«2:  l!46  am] 
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Interior 
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Enforcement 

Approval  of  Abandoned  Mine  Land 
Reclamation  Plan  for  State  of  Alabama 
Under  Surface  Mining  Control  and 
Reclamation  Act  of  1977 
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DEPARTMENT  OF  THE  INTERIOR 
30  CFR  Part  901 

Approval  of  Abandoned  Mine  Land 
Reclamation  Plan  for  State  of  Alaban^a 
Under  Surface  Mining  Control  and 
Reclamation  Act  of  1977 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Final  rule. 

summary:  On  May  29, 1981,  the  State  of 
Alabama  submitted  to  OSM  its 
proposed  Abandoned  Mine  Land 
Reclamation  Plan  (Plan)  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  The  purpose  of 
this  submission  is  to  demonstrate  the 
State's  intent  and  capability  to  assume 
responsibility  for  administering  and 
conducting  the  Abandoned  Mine  Land 
Reclamation  Program  established  by 
Title  IV  of  SMCRA  and  regulations 
adopted  by  OSM  (30  CFR  Chapter  VIl. 
Subchapter  R,  43  FR  49932-49952. 
October  25, 1978).  After  opportunity  for 
public  comment  and  review  of  the  Plan 
submission,  the  Assistant  Secretary  for 
Energy  and  Minerals  of  the  Department 
of  the  Interior  has  determined  that  the 
Alabama  Abandoned  Mine  Reclamation 
Land  Plan  meets  the  requirements  of 
SMCRA  and  the  Secretary's  regulations. 
Accordingly,  the  Assistant  Secretary  has 
approved  the  Alabama  Plan. 

Final  promulgation  of  this  rule  has 
been  delayed  because  Alabama  did  not 
have  an  approved  State  regulatory 
program  under  Title  V  of  SMCRA  and 
was  enjoined  from  submitting  its 
program.  Under  section  405(c)  of  the 
SMCRA.  the  Department  cannot 
approve  a  State  abandoned  mine  land 
reclamation  program  unless  that  State 
has  an  approved  Slate  regulatory 
program  pursuant  to  section  503  of  the 
SMCRA.  The  State  of  Alabama  received 
such  approval  on  May  14. 1982. 
EFFECTIVE  DATE:  This  rule  is  effective 
May  20, 1982. 

ADDRESSES:  Copies  of  the  full  text  of  the 

Alabama  Reclamation  Plan  are 
■  available  for  review  during  regular 

business  hours  at  the  following 

locations: 

Alabama  Department  of  Industrial 
Relations,  Montgomery,  Alabama 
36101 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record,  Room  5315, 1100  "L"  Street, 
NW.,  Washington,  D.C.  20240 

FOR  FURTHER  INFORMATION  CONTACT 

Don  Willen,  Chief,  Division  of 

Abandoned  Mine  Land  Reclamation, 


Office  of  Surface  Mining,  U.S. 
Department  of  the  Interior.  1951. 
Constitution  Ave..  NW..  Washington. 
D.C.  20240,  Telephone  (202)  343-7951. 
SUPPLEMENTARY  INFORMATION: 

General  Background  of  the  Abandoned 
Mine  Land  Reclamation  Program 

Title  rv  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA), 
Public  Law  95-87,  30  U.S.C.  1201  et  seq.. 
establishes  an  abandoned  mine  land 
reclamation  program  for  the  purpose  of 
reclaiming  and  restoring  land  and  water 
resources  adversely  affected  by  past 
mining.  This  program  is  funded  by  a 
reclamation  fee  imposed  upon  the 
production  of  coal.  Lands  and  water 
eligible  for  reclamation  under  the 
program  are  those  that  were  mined  or 
affected  by  mining  and  abandoned  or 
left  in  an  inadequate  reclamation  status 
prior  to  August  3, 1977,  and  for  which 
there  is  no  continuing  reclamation 
responsibility  under  State  or  Federal 
law. 

Each  State,  having  within  its  borders 
coal  mined  lands  eligible  for 
reclamation  under  Title  IV  of  SMCRA. 
may  submit  to  the  Secretary  a  State 
reclamation  plcm  demonstrating  its 
capability  for  administering  an 
abandoned  mine  land  reclamation 
program.  Title  IV  provides  that  the 
Secretary  may  approve  the  plan  once 
the  State  has  an  approved  regulatory 
program  under  Title  V  of  SMCRA.  If  the 
Secretary  determines  that  a  State  has 
developed  and  submitted  a  program  for 
reclamation  and  has  the  necessary  State 
legislation  to  implement  the  provisions 
of  Title  IV,  the  Secretary  shall  grant  the 
State  exclusive  responsibility  and 
authority  to  implement  the  provisions  of 
the  approved  plan.  Section  405  of 
SMCRA  (30  U.S.C.  1235)  contains  the 
requirements  for  State  reclamation 
plans. 

The  Secretary  has  adopted  regulations 
that  specify  the  content  requirements  of 
a  State  reclamation  plan  and  the  criteria 
for  plan  approval  (30  CFR  Part  884,  43 
FR  49947-49949,  October  25, 4978). 
Under  these  regulations  the  Director  of 
the  Office  of  Suuface  Mining  is  required 
to  review  the  plan  and  solicit  and 
consider  comments  of  other  Federal 
agencies  and  the  public.  If  the  State  plan 
is  disapproved,  the  State  may  resubmit  a 
revised  reclamation  plan  at  any  time. 

Upon  approval  of  the  State 
reclamation  plan,  the  State  may  submit 
to  the  Office,  on  an  annual  basis,  a  grant 
application  for  funds  to  be  expended  in 
that  State  on  speciflc  reclamation 
projects.  These  funds  are  necessary  to 
implement  the  State  reclamation  plan  as 
approved.  The  annual  grant  requests  are 
reviewed  and  approved  by  OSM  in 


compliance  with  the  requirements  of  30 
CFR  Part  886. 

To  codify  information  applicable  to 
individual  States  under  SMCRA. 
including  decisions  on  State  reclamation 
plans,  OSM  has  established  a  new 
Subchapter  T  to  30  CFR  Chapter  VII. 
Subchapter  T  consists  of  Parts  900 
through  950.  Provisions  relating  to 
Alabama  are  found  in  30  CFR  Part  901. 

Background  on  the  Alabama  Abandoned 
Mine  Land  Reclamation  Plan 
Submission 

On  August  31. 1979,  a  cooperative 
agreement  between  the  Alabama 
Department  of  Industrial  Relations  and 
OSM  was  approved.  The  purpose  of  this 
agreement  was  to  assure  that 
information  required  for  the  preparation 
of  the  Alabama  Abandoned  Mine  Land 
Reclamation  Plan  would  be  assembled. 

On  May  29. 1981,  die  State  of 
Alabama  submitted  its  proposed 
Abandoned  Mine  Land  Reclamation 
Plan  to  OSM. 

On  July  21, 1981,  representatives  of 
the  Alabama  Department  of  Industrial 
Relations  met  with  OSM  to  discuss 
amendments  and  modifications  to  the 
proposed  Plan. 

On  July  29  and  31,  and  August  4,  5  and 
7, 1981,  the  Alabama  Department  of 
Industrial  Relations  held  public 
meetings  in  Guntersville,  Fort  Payne, 
Tuscaloosa,  Haleyville,  and 
Birmingham,  Alabama  for  comments  on 
the  proposed  Plan. 

On  August  13, 1981,  the  Alabama 
Department  of  Industrial  Relations 
submitted  revised  pages  to  the  Alabama 
Plan.  These  revised  pages  contain 
several  amendments  and  modifications 
to  the  original  Plan  resulting  from  public 
comments  and  the  discussion^etween 
representatives  of  the  Alabama 
Department  of  Industrial  Relations  and 
OSM.  These  amendments  and 
modifications  are  speciflcally  identiHed 
in  a  letter  from  Robert  E.  Weller. 
Administrator  of  State  Programs, 
Department  of  Industrial  Relations,  to 
Ralph  H.  Cox.  Assistant  Regional 
Director  for  Abandoned  Mine  Land 
Reclamation,  dated  August  13. 1981.  the 
necessary  changes  have  been 
incorporated  into  the  Alabama  Plan. 
These  revisions  and  amendments  were 
considered  in  OSM's  review  process 
and  are  available  as  part  of  the 
administrative  record. 

Notice  of  receipt  of  the  submission 
initiating  the  Plan  review  was  published 
August  6, 1981  (45  FR  40049-40050).  The 
aimouncement  requested  public 
comments.  A  pubUc  hearing  was  not 
held  because  the  OSM  Regional  Director 
determined  that  the  public  was  provided 
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adequate  notice  and  opportunity  to 
comment  on  tlie  Plan  and  that  the  record 
did  not  reflect  any  major  unresolved 
controversy. 

On  September  21. 1981.  the  OSM 
Regional  Director  and  on  December  22. 
1981.  the  Assistant  Director  for  Program 
Operations  and  Inspection 
recommended  to  the  Director  that  the 
Assistant  Secretary  approve  the 
Alabama  Reclamation  Plan. 

The  administrative  record  on  the 
Alabama  Plan  is  available  for  review  at 
the  Office  of  Surface  Mining  and  the 
Alabama  Department  of  Industrial 
Relations  at  the  addresses  listed  above 
under  "Addresses." 

Assistant  Secretary's  Fuidings 

1.  In  accordance  with  section  405  of 
SMCRA  the  Assistant  Secretary  finds 
that  Alabama  has  submitted  a  Plan  for 
reclamation  of  abandoned  mine  lands 
and  has  the  ability  and  necessary  State 
legislation  to  implement  the  provisions 
of  title  IV  of  SMCRA. 

2.  The  Assistant  Secretary  has 
determined,  pursuant  to  30  CFR  884.14 
that:  (a)  the  Department  of  Industrial 
Relations  has  the  legal  authority, 
policies  and  administrative  structure 
necessary  to  carry  out  the  Plan; 

(b)  the  Plan  meets  all  the  requirements 
of  30  CFR  Chapter  VU.  Subchapter  R; 

(c)  the  State  has  an  approved 
regulatory  program;  and 

(d)  the  Plan  is  in  compliance  with  ail 
applicable  State  and  Federal  laws  and 
regulations. 

3.  The  Assistant  Secretary  finds  that 
the  Alabama  Reclamation  Program 
lacks  the  requisite  legal  authority  to 
carry  out  certain  noncoal  related 
reclamation  activities  consistent  with 
Section  409  of  SMCRA  and  30  CFR 
882.13(a)  because  it  lacks  lien  authority 
on  noncoal  projects.  Accordingly,  until 
the  necessary  authority  is  obtained,  the 
Office  will  not  approve  grants  for 
noncoal  reclamation  activities  where 
liens  would  be  placed. 

4.  The  Assistant  Secretary  has 
solicited  and  considered  the  views  of 
other  Federal  agencies  having  an 
interest  in  the  Plan,  as  required  by  CFR 
30  884.1^a)(2).  These  agencies  include 
the  U.S.  Army  Corps  of  Engineers 
(COE),  the  U.S.  Forest  Service  (USPS) 
and  the  Soil  Conservation  Service  (SCS). 

Disposition  of  Comments 

The  following  comments  received  on 
the  Alabama  Reclamation  Plan  during 
the  public  comment  period  were 
considered  in  the  Assistant  Secretary's 
evaluation  of  the  Alabama  Plan  as 
indicated. 

1.  The  SCS  commented  that  the 
Secretary  of  Agriculture  is  responsible 


for  coordination  of  the  Rural  Abandoned 
Mine  Program  (RAMP)  rather  than  the 
Alabama  Department  of  Industrial 
Relations.  OSM's  response  is  that  while 
the  Secretary  of  Agriculture  is 
responsible  for  coordinating  the  RAMP 
program  with  the  State  and  OSM.  the 
State,  under  30  CFR  884.12(c)(3)  has  the 
responsibility  to  determine  the 
procedures  to  be  used  by  OSM  and 
RAMP  in  carrying  their  respective 
responsibilties  with  the  State.  OSM 
finds  that  the  provisions  on  page  43  of 
the  Alabama  Plan  are  within  the 
authority  of  the  State  and  no 
modification  of  the  Plan  is  necessary. 

2.  The  USES  commented  that 
coordination  is  needed  between  the 
State  and  the  USPS  in  relation  to 
acquistion  of  private  land  and  rights  of 
entry  for  intermingled  lands  within  the 
national  forest  boundary.  OSM 
recognizes  this  need.  However,  such 
coordination  is  adequately  provided  for 
in  the  first  paragraph  of  page  43  of 
Alabama's  Plan  which  authorizes  the 
development  of  policies  with  Federal 
agencies  under  the  State's  approved 
Plan.  OSM.  therefore,  finds  that  no 
modification  of  the  Plan  is  necessary  to 
accommodate  this  comment. 

3.  The  USES  commented  that  a 
discussion  of  the  forest  industry  in 
Alabama  should  include  reference  to  the 
importance  of  increasing  productivity  on 
private,  non-industrial  forest  land.  OSM 
does  not  agree  that  any  one  industry  in 
the  State  of  Alabama  should  be 
stressed,  as  far  as  importance  is 
concerned,  over  any  other.  Forest  land 
of  all  types  are  given  equal 
consideration  throughout  the  land  use 
section  of  the  Alabama  Plan,  and 
therefore,  no  modification  of  the  Plan  is 
required  to  accomodate  this  comment. 

4.  The  USFS  commented  that  the  list 
of  U.S.  Department  of  Agriculture 
agencies  does  not  include  the  Forest 
Supervisor,  National  Forests  in 
Alabama,  who  is  the  designated 
coordinator  for  the  USES  for  the 
Abandoned  Mine  Land  Program  in  the 
State.  OSM  agreed  and  notified  the 
Department  of  Industrial  Relations  of 
the  mailing  address  of  the  Forest 
Supervisor  and  advised  the  Department 
to  make  contacts  with  that  office  when 
national  forest  coordination  is 
necessary. 

5.  The  COE  commented  that  the  term 
"General  Welfare"  should  be  defined  on 
pages  iv  and  18  of  the  Plan,  and  the  term 
"Human  Health"  should  be  evaluated 
separately  horn  "General  \yelfare." 
OSM  does  not  agree  since  the  terms  in 
question  are  general  concepts.  The 
terms  "General  Welfare"  and  "Human 
Health"  are  used  in  the  Plan  as  general 
descriptions  and  synonymously  with  the 


term  "Public  Health  and  Safety."  The 
term  "Public  Health  and  Safety"  is  a 
legal  concept  which  is  continuously 
defined  as  the  State  deals  %vith  matters 
concerning  the  health  and  safety  of  its 
citizens.  Since  the  term  has  a  fiexible 
meaning,  it  is  not  appropriate  to 
explicitly  define  it  in  the  Plan. 

6.  The  COE  commented  that  the  Plan 
is  written  in  the  future  tense  and 
therefore  does  not  sufficiently  recognize 
the  severe  impacts  of  the  past  OSM 
disagrees  that  the  Plan  does  not 
sufficiently  recognize  the  impacts  of 
past  mining.  The  purpose  of  the  Plan  is 
to  provide  for  reclamation  of  lands  and 
water  adversely  effected  by  past  mining 
and  left  or  abandoned  in  an  unreclaimed 
or  inadequately  reclaimed  condition 
prior  to  August  3. 1977.  The  reason  why 
most  of  the  Plan  is  written  in  the  future 
tense  is  that  it  describes  reclamation 
work  that  will  be  done  in  the  future  to 
remedy  the  environmental  impacts  of 
past  mining. 

7.  The  COE  commented  that  it  should 
be  noted  on  page  3.  paragraphs  B  and  C 
that  hazards  that  are  in  close  proximity 
to  the  public  may  be  caused  by 
abandoned  mine  lands  located  miles  up 
stream.  OSMs  response  is  that  the 
definition  of  eligible  lands  and  water 
includes  the  downstream  effects  on 
lands  or  water  affected  by  mining.  This 
definition  is  included  on  page  iv  of  the 
Plan.  Therefore,  the  Plan  does  not  need 
to  be  modified  to  include  the  definition 
on  page  3. 

8.  The  COE  commented  that  "stream 
aggradation,  including  adverse  affects  to 
navigation."  should  be  added  as  an 
additional  item  on  page  3  of  the  Plan's 
examples  of  hazards  associated  with 
abandoned  mine  lands.  The  reason  is  ' 
that  severe  problems  have  occurred  due 
to  sediment  deposition  long  before 
flooding  is  a  possibility.  OSM  agrees 
that  stream  aggradation  may  be  a 
problem  and  has  therefore  requested 
that  the  State  contact  the  Mobile 
District.  Corps  of  Engineers,  for 
information  regarding  occurrences  of 
navigational  impediments  resulting  from 
the  adverse  effects  of  past  mining.  The 
State  will  incorporate  any  -known 
occurrences  of  impediments  into  its 
program  through  the  AML  inventory  and 
will  note  the  presence  of  such  hazards  in 
the  appropriate  section  of  the  Plan. 

9.  The  COE  commented  that  the  total 
acreages  shown  in  the  Plan  for  various 
creeks  do  not  agree  with  previously 
published  figures.  OSM  recommended 
that  the  State  contact  the  Mobile 
District,  Corps  of  Engineers,  and  request 
this  data  to  update  the  information  in 
the  Plan. 
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10.  The  COE  commented  that  perhaps 
general  permits  for  action  undertaking 
clean-up  type  activities  requiring  "404" 
permits  would  be  appropriate.  OSM 
agreed  and  has  recommended  that  the 
State  contact  the  Corps  of  Engineers  for 
more  information  concerning  such 
general  "404"-type  permits  and  consider 
using  these  permits  if  appropriate. 

11.  The  Tennessee  Valley  Authority. 
Division  of  Land  and  Forest  Resources, 
commented  that  the  hst  of  fishes  of  the 
northern  half  of  Alabama  should  be 
rearranged  in  phylogentic  order  and 
errors  in  spelling  and  nomenclature 
should  be  corrected.  OSM  notes  that  the 
U.S.  Fish  and  Wildlife  Service  and 
Alabama  Wildlife  Resources  Agency 
store  data  on  the  fauna  of  Alabama, 
including  Hshes  in  alphabetical  order  by 
common  name.  The  phylogentic  order 
recommended  by  TVA  is  scientifically 
preferred.  However,  because  of  the 
method  of  storage,  the  data  is  more 
readily  retrievable  in  the  form  presented 
by  the  Plan.  Errors  in  the  taxonomic 
nomenclature  have  been  forwarded  to 
the  State  and  have  been  corrected  by 
errata  to  the  Plan. 

12.  The  Geological  Survey  of  Alabama 
made  numerous  technical  comments  on 
the  mineral  and  hydrologic  data  in  the 
Plan.  OSM  forwarded  these  comments 
to  the  Alabama  Department  of  Industrial 
Relations  with  a  recommendation  that 
they  contact  the  Geological  Survey  of 
Alabama  for  assistance  in  revising  the 
mineral  and  hydrological  data  of  the 
Plan  and  for  incorporating  the  data  into 
the  program  data  base.  The  State  was 
also  informed  that  cartographic 
assistance  might  be  obtained  through 
consultation  with  the  Geological  Survey 
of  Alabama. 

Additional  Fmdings 

The  Office  of  Surface  Mining  has 
examined  this  nilemakijig  under  section 
1(b)  of  Executive  Order  No.  12291 
(February  17, 1981],  and  has  determined 
that,  based  on  available  quantitative 


data,  it  does  not  constitute  a  major  rule. 
The  reasons  underlying  this 
determination  are  as  follows: 

1.  approval  will  not  have  an  effect  on 
the  costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies  or  geographic 
regions;  and 

2.  approval  will  not  have  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rulemaking  has  been  examined 
pursuant  to  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601  et  seq.,  and  the  Office 
of  Surface  Mining  has  determined  that 
the  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  The  reason  for  this 
determination  is  that  approval  will  not 
have  demographic  effects,  direct  costs, 
information  collection  and 
recordkeeping  requirements,  indirect 
costs,  nonquantifiable  costs,  competitive 
effects,  enforcement  costs  or  aggregate 
effects  on  small  entities. 

The  Assistant  Secretary  has 
determined  that  the  Alabama 
Abandoned  Mine  Land  Reclamation 
Plan  will  not  have  a  significant  effect  on 
the  quality  of  the  human  environment 
because  the  decision  relates  only  to 
policies,  procedures  and  organization  of 
the  State's  Abandoned  Mine  Plan. 
Therefore,  under  the  Department  of 
Interior  Manual  DM  516.2.3(A)(1),  the 
Assistant  Secretary's  decision  on  the 
Alabama  Plan  is  categorically  excluded 
from  the  National  Environmental  Policy 
Act's  requirements.  As  a  result,  no 
enviroiunental  assessment  (EA)  or 
environmental  impact  statement  (EIS) 
has  been  prepared  oir  this  action.  It 
should  be  noted  that  a  programmatic 
EIS  was  prepared  by  OSM  in 
conjunction  with  the  implementation  of 
Title  IV.  Also,  an  EA  or  an  EIS  will  be 
prepared  for  the  approval  of  grants  for 


abandoned  mine  land  reclamation 
projects  under  30  CFR  Part  886. 

The  good  cause  for  making  this  rule 
effective  upon  date  of  publication  is:  (1) 
the  Office  of  Surface  Mining  wants  to 
minimize  the  time  between  the  approval 
of  Title  V  regulatory  programs  and  Title 
rV  State  reclamation  programs;  and  (2) 
grants  are  pending  approval  of  the  Title 
IV  plan  and  OSM  wishes  to  expedite 
grant  assistance  to  States  to  initiate 
needed  reclamation  work  as  required  by 
the  Act. 

List  of  Subjects  in  30  CFR  Part  901 

Coal  Mining,  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Dated:  May  14, 1982. 
|.  Steven  Griles, 

Director.  Office  of  Surface  Mining. 

Dated:  May  14, 1982. 
Daniel  N.  Miller,  Jr^ 
Assistant  Secretary-Energy  &  Minerals. 

PART  901— ALABAMA 

Therefore,  Part  901  is  amended  by 
adding  §  901.20  to  read  as  follows: 

S  901^    Approval  of  the  Alabama 
AlMndoned  MIn*  l.and  Reclamation  Plan. 

The  Alabama  Abandoned  Mine  Land 
Reclamation  Plan  as  submitted  on  May 
8, 1981,  is  approved.  Copies  of  the 
approved  Plan  are  available  at  the 
following  locations: 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Region  II,  503  Gay 
Street— Suite  500,  Knoxville. 
Tennessee  37902 

Alabama  Department  of  Industrial 
Relations,  Montgomery,  Alabama 
36101 

Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Administrative 
Record,  Room  5315  1100  'V  Street, 
NW..  Washington,  D.C.  20240 

|FR  Doc.  82-13661  Filed  S-10-82;  6:45  am) 
BIOINQ  CODE  4310-06-M 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

At)andoned  Mine  Lands  Reclamation 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  [OSM], 
Interior. 

action:  Notice  of  availability  of 
Findings  of  No  Significant  Impact 
(FONSI)  addressing  Environmental 
Assessments  (EAs)  for  development  of 
56  abanoned  mine  land  projects  under 
the  State  of  Alabama  Reclamation  Plan. 

SUMMARY:  OSM  has  prepared  EAs  on 
projects  included  in  the  Federal  Grant 
Application  submitted  by  the  State  of 
Alabama  to  the  Office  of  Surface 
Mining. 

A  FONSI  has  been  prepared  for  the  56 
reclamation  projects  indicated  below 
and  included  in  the  grant  appUcation 
developed  under  Tide  IV  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA),  30  U.S.C.  1231-1234. 
ADDRESSES:  Copies  of  the  EAs  and 
FONSI  are  available  for  inspection  or 
may  be  obtained  at  the  following 
locations  between  the  hours  of  8:00  a.m. 
and  4:00  p.m.: 
Office  of  Surface  Mining,  530  Gay  Street. 

Suite  500,  Knoxville.  Tennessee 
and 
State  of  Alabama,  Department  of 

Industrial  Relations  Building, 

Greenspring  Highway.  Birmingham, 

Alabama  35205. 
FOR  FURTHER  INFORMATION  CONTACT: 
W.  Hord  Tipton.  Acting  Regional 
Director,  (615)  971-5213. 
SUPPLEMENTARY  INFORMATION: 
Reclamation  Projects  included  in 
FONSI,  location  and  description: 

1.  Eddings  Town  Reclamation  Project. 
Bibb  County,  Alabama.^  Seal  mine 
shafts. 

2.  Little  Ugly  Creek  Reclamation 
Project,  Bibb  County,  Alabama,  Seal 
shafts  and  portals,  extinguish  refuse  fire. 

3.  Red  Eagle  Reclamation  Project, 
Bibb  County,  Alabama,  Seal  shafts  and 
portals,  eliminate  hazardous 
impoundment  and  highwall. 

4.  West  Blocton  Reclamation  Project. 
Bibb  County,  Alabama,  Seal  portals, 
eliminate  highwall. 

5.  County  Line,  East,  Reclamation 
Project,  Bloimt  County,  Alabama. 
Eliminate  highwall. 

6.  Nyota,  East,  Reclamation  Project. 
Blount  County,  Alabama,  Seal  portals, 
remove  refuse  pile. 

7.  Philadelphia  Church  Reclamation 
•Project,  Blount  County,  Alabama. 
Eliminate  highwalls  and  impoundment. 


8.  Chesterfield  Reclamation  Project. 
Cherokee  County,  Alabama,  Seal 
portals,  eliminate  tipple,  reclaim  strip 
mine. 

9.  Leesburg,  West,  Reclamation 
Project  Cherokee  County,  Alabama. 
Reclaim  surface  mine. 

10.  Bailey  Mountain,  South, 
Reclamation  Project,  Cullman  County. 
Alabama,  Reclaim  mine  spoils. 

11.  Adamsburg  Reclamation  Project 
DeKalb  County.  Alabama.  Eliminate 
highwalls  and  revegetate  mine  spoils. 

12.  Hammond  Gap  Reclamation 
Project.  DeKalb  County.  Alabama. 
Reclaim  mine  spoils. 

13.  Mahan  Crossroads  Reclamation 
Project.  DeKalb  County,  Alabama, 
Reclaim  mine  spoils,  repair  silt  pond. 

14.  Mcntone  Reclamation  Project, 
DeKalb  County,  Alabama.  Reclaim  mine 
spoils,  repair  silt  ponds. 

15.  Sylvania,  East,  Reclamation 
Project,  DeKalb  County,  Alabama, 
Reclaim  mine  spoils,  eliminate  highwall. 

16.  Stevenson  Reclamation  Project, 
Jackson  County,  Alabama,  Seal  portals 
and  shafts. 

17.  Blossburg  Reclamation  Project 
Jefferson  Coimty,  Alabama.  Eliminate 
Highwall. 

18.  Blue  Creek  Reclamation  Project 
Jefferson  County,  Alabama,  Flood 
abatement. 

19.  Brookside,  West  Reclamation 
Project  Jefferson  County,  Alabama.  Seal 
portals  and  shafts. 

20.  Coalburg  Reclamation  Project 
Jefferson  County.  Alabama,  Seal  shafts. 

21.  Crocker  Junction,  South 
Reclamation  Project  Jefferson  County, 
Alabama,  Seal  portals  and  airshaft. 

22.  Easterwood  Mountain 
Reclamation  Project,  Jefferson  County, 
Alabama.  Seal  shafts  and  portals, 
correct  subsidence. 

23.  Kimberly  Reclamation  Project 
Jefferson  County.  Alabama,  Sedl  portals. 

24.  Lola  City,  East  Reclamation 
Project  Jefferson  County.  Alabama,  Seal 
shafts  and  portals. 

25.  Maxine  Reclamation  Project 
Jefferson  Coimty,  Alabama,  Seal  shahs, 
eliminate  hazardous  structures. 

26.  Nichols  Shoals,  South, 
Reclamation  Project  Jefferson  County, 
Alabama.  Seal  portals. 

27.  Pinkney  City  Reclamation  Project 
Jefferson  County.  Alabama,  Seal  porttds. 

28.  Royal  Oaks  Reclamation  Project 
Jefferson  County.  Alabama.  Seal  portals. 

29.  Seloca  Reclamation  Project 
Jefferson  County.  Alabama.  Seal  portals 
and  shafts. 

30.  Warrior.  South.  Reclamation 
Project  Jefferson  County.  Alabama.  Seal 
portals  and  shafts. 


31.  Brookside  Reclamation  Project 
Marion  County,  Alabama.  Seal  portals 
and  shafts. 

32.  Rock  City,  East  Reclamation 
Project,  Marion  County,  Alabama,  Seal 
portals  and  shafts,  reclaim  refuse  areas. 

33.  Dogwood  Reclamation  Project 
Shelby  County,  Alabama,  Seal  shafts 
tind  portals. 

34.  Helena,  Southwest  Reclamation 
Project  Shelby  County,  Alabama,  Seal 
portals. 

35.  Inverness  Reclamation  Project 
Shelby  County,  Alabama,  Seal  portals 
and  shafts. 

36.  Riverchase  Reclamation  Project 
Shelby  County,  Alabama,  Seal  portals. 

37.  Beulah  Reclamation  Project  St 
Clair  County.  Alabama.  Seal  portals  and 
■hafts. 

38.  Copper  Springs  Reclamation 
Project  St  Clair  County.  Alabama,  Seal 
airshaft. 

39.  Blair  Mine  Reclamation  Project 
Tuscaloosa  Coimty.  Alabama.  Seal 
portal,  reclaim  refuse  area. 

40.  Cedar  Cove  Reclamation  Project 
Tuscaloosa  County.  Alabama,  Seal 
portals. 

41.  Aldridge  Reclamation  Project 
Walker  County,  Alabama,  Seal  portals 
and  shafts. 

42.  Barney,  West  Reclamation 
Project,  Walker  County,  Alabama.  Seal 
airshaft. 

43.  Copeland  Ferry  Reclamation 
Project  Walker  County.  Alabama. 
Eliminate  highwall  and  embankment. 

44.  Cordova.  South.  Reclamation 
Project  Walker  County.  Alabama,  Seal 
portals  and  shafts. 

45.  Cordova.  West.  Reclamation 
Project  Walker  County,  Alabama,  Seal 
portals. 

46.  Dogtown  Reclamation  Project 
Walker  County,  Alabama,  Correct 
highway  subsidence. 

47.  Goodsprings,  South,  Reclamation 
Project  Walker  Coimty,  Alabama,  Seal 
portals  and  shafts,  eliminate  hazardous 
structures. 

48.  Holly  Grove  Reclamation  Project 
Walker  Coimty,  Alabama,  Seal  portals 
and  shafts. 

49.  McCollum  Reclamation  Project, 
Walker  County,  Alabama,  Seal  portal, 
eliminate  hazardous  highwall,  structure 
and  impoundment 

50.  Mount  Hope  Reclamation  Project 
Walker  County,  Alabama,  Seal  portals. 

51.  Mulberry  Fork  Reclamation 
Project,  Walker  County,  Alabama, 
Eliminate  hazardous  structure. 

52.  Nauvoo,  East  Reclamation  Project 
Walker  County,  Alabama,  Seal  portals 
and  shafts,  eliminate  embankment. 
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53.  Oakman  Reclamation  Project. 
Walker  County,  Alabama,  Seal  portals, 
eliminate  hazardous  structure. 

54.  Twilley  Town  Reclamation  Project, 
Walker  Cotmty,  Alabama,  Seal  portals, 
eliminate  highwall. 

55.  Kaiser  Bottom  Reclamation 
Project,  Winston  County,  Alabama. 
Eliminate  embankment,  reclaim  mine 
spoils. 

56.  Natural  Bridge  Reclamation 
Project,  Winston  County,  Alabama,  Seal 
shafe,  reclaim  surfact  mine. 

Dated:  May  14. 1982. 
I.  R.  Harris, 
Director,  Office  of  Surface  Mining. 

|FR  Doc.  82-13662  Filed  5-19-82:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Ch.  I 

(Summary  Notic*  No.  PR-«2-5] 

Petitions  for  Rulemaking;  Summary  of 
Petitions  Received  and  Dispositions  of 
Petitions  Denied  or  Wlttidrawn 
agency:  Federal  Aviation 
Administration  [FAA).  DOT. 
ACTKMi:  Notice  of  petitions  for 
rulemalcing  and  of  dispositions  of 
petitions  denied  or  withdrawn. 


summary:  Pursuant  to  FAA's 
riiiemaking  provisions  governing  the 

application,  processing,  and  disposition 
of  petitions  for  rulemaking  {14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  requesting  the  initiation 
of  rulemaking  procedures  for  the 
amendment  of  specified  provisions  of 
the  Federal  Aviation  Regulations  and  of 
denials  or  withdrawals  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of  this  aspect  of 
FAA's  regulatory  activities.  Neither 
publication  of  this  notice  nor  the 

Petitions  fob  Rulemaking 


inclusion  or  omission  of  information  in 
the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ann  Boylan.  Telephone  (202)  428-3644. 
This  notice  is  published  pursuant  to 
paragraphs  (b)  and  (f)  of  $  11.27  of  Part 
11  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  11). 

issued  in  Washington.  D.C.  on  May  10. 

1982. 

|obn  H.  Cassady, 

Deputy  Assistant  Chief  Counsel  Regutationa 
and  Enforcement  Division. 


DisposHion  o«  peWion  denied  or  miaxkmm 


The  petmooers  proposed  amendments  essentially  orauM:  (1)  impose  c»ta«i  addition^  restnctens  on 
■anal  application  ot  pesSades  (2)  requre  written  pennission  to  spray  pesticides  w»m  1.000  teet  a(  a 
pereon  or  another  persons  property;  (3)  eslabltsh  a  mu<*i  more  strmgei*  enloroemert  progran. 
mctuAog  ttie  creation  o(  a  system  ol  "penany  points'  to  be  levied  against  a  pioTt  c»«fc.1»  fcv  o«t* 
offenses  involving  pesticide  spray  *m  onto  pefx>ns  or  property.  (4)  mdie  »«ious  oViar  adliliana. 
deletioos.  and  subsHuliona  to  Put  137.  OeM£D  4/27/aZ. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Ch.  I 
(PH-HIL-2127-a;  OPP  30036A] 

Aerial  Application  of  Pesticides;  Denial 
of  Petition  for  Rulemaking  and  Policy 
Changes 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposed  rule  related  notice. 


summary:  This  notice  announces  that 
the  Agency  has  denied  a  petition 
submitted  May  30, 1979.  by  Erik  |ansson. 
Research  Associate  of  the  Friends  of 
Earth,  requesting  changes  in  EPA 
policies  and  procediu*e8  regarding 
labeling  and  enforcement  activities  with 
respect  to  aerial  pesticide  applications. 

ADDRESSES:  A  supporting  document 
giving  the  reasons  for  the  Agency's 
denial  is  available  for  review  at  the 
Agency's  Headquarters  from  9  a.m.  to  4 
p.m.  Monday  through  Friday,  except 
legal  holidays,  and  Regional  Offices  at 
the  following  addresses: 
Environmental  Protection  Agency 
Headquarters.  OfGce  of  Pesticides  and 


Toxic  Substances,  Rm.  E-107.  401  M 

St.  SW..  Washington,  D.C.  20460. 
EPA— Region  I.  Jolm  F.  Kennedy 

Building.  Boston.  MA  02203.  (617-223- 

5126). 
EPA— Region  II,  26  Federal  Plaza.  New 

York.  NY  10007.  (212-264-8359). 
EPA— Region  HI.  Curtis  Building.  6th 

and  Walnut  Sts.,  Philadelphia.  PA 

19106.  (215-597-9869). 
EPA— Region  IV.  345  Courtland  St..  NE.. 

Atlanta.  GA  30308.  (404-881-3621). 
EPA— Region  V.  Federal  Office  Building. 

230  Dearborn  St..  Chicago.  IL  60604. 

(312-353-2192). 
EPA— Region  VI.  First  International 

Building.  1201  Ehn  St..  Dallas,  TX 

7527a  (214-767-2739). 
EPA— Region  VII.  324  East  11th  St.. 

Kansas  City.  MO  64106,  (303-637- 

3926). 
EPA— Region  Vm.  1860  Lincoh  St. 

Suite  900.  Denver.  CO  80295.  (303-837- 

3926). 
EPA— Region  IX.  215  Fremont  St..  San 

Francisco.  CA  94105,  (415-556-3352). 
EPA— Region  X.  1200  6th  Ave..  Seattle. 

WA  98101.  (206-442-1090). 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  Forrest.  Registration  Division 
(TS-7e7C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  Rm. 
1114.  CM#2. 1921  Jefferson  Davis 


Highway.  Arlington.  VA  22202,  (703- 
557-8292). 

SUPPLEMENTARY  INFORMATION:  The 
Environmental  Protection  Agency  and 
the  Federal  Aviation  Administration 
(FAA)  issued  for  comment  two  petitions 
submitted  by  the  Friends  of  the  Earth 
which  were  published  in  the  Federal 
Register  of  January  17, 1980  (45  FR  3316). 
These  petitions  requested  that  each 
agency  adopt  procedures  to  alleviate 
certain  problems  associated  with  aerial 
application  of  pesticides.  In  the  Federal 
Register  of  April  21, 1980  (45  FTi  26722). 
EPA  extended  its  comment  period  lie 
FAA  also  extended  its  comment  period 
in  the  same  issue  of  the  Federal 
Register.  After  consideration  of  all 
comments  submitted  in  response  to  the 
petition.  EPA  has  denied  the  petition. 
The  reasons  for  denial  are  set  out  in  the 
supporting  docimient  available  for 
review  at  the  locations  given  above. 
Elsewhere  in  today's  issue  of  the 
Federal  Register,  the  FAA  is  denying  the 
petition  addressed  to  it. 

Dated:  May  6, 1982. 
Edwin  L.  lohnaoa. 
Director.  Office  of  Pesticide  Prograna. 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  foHowiig  agencies  have  agreed  to  publish  aM 
documents  on  two  assigned  days  o«  the  week 
(Monday/Thusday  or  Tuesday/Friday). 

This  is  a  voluntary  program.  (See  OFR  NOTICE 
41   PR  32914,  August  6,  1976.) 

MofMisy 

TuMday 

Thuradqr 

FnoBjf 

DOT/SECRETARY 

USDA/ASCS 

DOT/SECRETARY 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/COAST  GUARD 

USDA/FNS 

DOT/FAA 

USOA/REA 

DOT/FAA 

USDA/REA 

DOT/FHWA 

USDA/SCS 

^ 

DOT/FHWA 

USDA/SCS 

DOT/FRA 

MSP8/OPM 

DOT/FRA 

MSPB/OPM 

DOT/MA 

LABOR 

DOT/MA 

LABOR 

DOT/NKTSA 

HHS/FDA 

DOT/NHTSA 

HHS/FDA 

DOT/RSPA 

DOT/RSPA 

DOT/SLSDC 

DOT/SL90C 

DOT/UMTA 

DOT/UKTTA 

Documents  fKxmaHy  sdieduled  for 
publication  on  a  day  that  wiH  t>e  a 
Federal  holiday  win  be  put>listied  the  next 
work  day  following  ttie  ItoMday.  Comments 
on  this  program  are  still  invited. 


Comments  shoukj  t>e  sut>mitted  to  ttie 
Day-of-the-Week  Program  Coordinator, 
Office  of  ttie  Federal  Register,  National 
Arctiives  and  Records  Service,  General 
Services  Administration,  Washington.  O.C. 
20408. 


List  of  Public  Laws 

Note:  No  public  bills  which  have  b.ecome  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today's  List  of  Public 
Laws. 

Last  Listiag  May  19, 1982 


Now  Available 

19801981 

Microfilm 

Editions  of 
the  Federal 
Register 


The  microfilm  editions  of  the  Fed- 
eral Register  for  1980  and  1981 
(volumes  45  and  46)  are  now  avail- 
able at  a  cost  of  $735.  These 
volumes  cover  150,566  pages,  the 
annual  indexes,  and  the  quarterly  in- 
dexes of  the  List  of  CFR  Sections 
Affected.  Volume  45,  the  1980  edi- 
tion, is  available  on  26  rolls  of 
microfilm  at  a  cost  of  $390.  Volume 
46,  the  1981  edition,  is  on  23  rolls 
and  costs  $345.  The  entire  microfilm 
publication  (M190),  now  comprising 
410  rolls  and  spanning  the  years 
1936-1981,  is  for  sale  at  $6,150. 
Further  information  concerning  the 
1980-81  volumes  or  any  other  vol- 
umes may  be  obtained  from  the  Pub- 
lications Sales  Branch  (NEPS),  Na- 
tional Archives  and  Records  Service, 
Washington,  D.C.  20408. 
Institutions  or  business  may  place 
their  orders  directly  with  NEPS.  The 
Federal  Register  is  filmed  on  35 
mm.  roll  film  only. 
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Selected  Subjects 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Service,  General  Services  Administration,  Washington, 
D.C.  2040a  under  the  Federal  Register  Act  (49  Stat  SOO,  as 
amended:  44  U.S.C.  Ch.  15)  and  the  regulations  of  the 
-  Administrative  Committee  of  the  Federal  Register  (1  CFR  Ch.  I). 
Distribution  is  made  only  by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  Washington,  D.C.  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  dociunents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  Act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  flle  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Re^ster  will  be  furnished  by  mail  to  subscribers, 
free  of  postage,  for  $300.00  per  year,  or  $150.00  for  six  months, 
payable  in  advance.  The  charge  for  individual  copies  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  D.C.  20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 


Indians — Law 

Indian  Affairs  Bursau 

Lawyers 

Justice  Department 

Loan  Programs— Housing  and  Community  Development 

Housing  and  Urban  Development  Department 

IMari(eting  Agreements 

Agricultural  Marketing  Service 

Miilc  IMarketing  Orders 

Agricultural  Marketing  Service 

Mine  Safety  and  Heaitti 

Mine  Safety  and  Health  Administration 

Over-the-Counter  Drugs 

Food  and  Drug  Administration 

Polychiorinated  Biptienyts 

Environmental  Protection  Agency 

Postal  Service 

Postal  Service 

Radio 

Federal  Communications  Commission 


Editor's  Note: 

The  list  of  subjects  on  the  cover  is  designed  to  assist  those  users  who  review  the  Federal  Register  for 'broad 
subject  areas.  The  list  is  compiled  from  subject  terms  supplied  by  agencies  for  certain  of  their  rule  and  proposed  rule 
documents  as  required  by  1  CFR  18.20.  Subject  terms  in  the  list  may  refer  to  more  than  one  document.  To  locate  the 
documents  in  the  Federal  Register  covered  by  the  subject  terms  in  the  list,  users  should  consult  the  Table  of  Contents 
under  the  appropriate  agency.  We  remind  users  that  the  list  is  a  selective  supplement  to  the  Table  of  Contents  and 
should  not  be  construed  as  comprehensive. 

This  list  is  an  experiment.  We  hope  it  will  prove  useful  to  those  users  inconvenienced  by  the  discontinuation  of 
the  "Highlights"  in  February  because  of  reduced  persoimel  resources  at  the  Office  of  the  Federal  Register.  For  this 
new  list  our  editors  simply  select  subject  terms  from  those  appearing  in  the  edition's  rule  and  proposed  rule 
documents  rather  than  perform  the  detailed  analytical  work  which  was  needed  to  produce  the  "Highlights". 

Comments  on  this  list  may  be  sent  to  Martha  Girard,  Director,  Executive  Agencies  Division  (NFE),  Office  of  the 
Federal  Register,  NARS/GSA.  Washington.  D.C.  20408.  Phone  (202)  523-5240  (not  a  toll  free  number). 
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22238 


2207S 

22073 
22072 

22077 


22131 


22071 


ACTION 

NOTICES 

Grants;  availability,  etcj 
22130        Mini-grant  program;  proposed  guidelines  revision; 

inquiry 

Actuaries,  Joint  Board  for  Enrollment 

NOTICES 
Meetings: 
Actuarial  Examinations  Advisory  Committee 

Agricultural  Maiiceticig  Service 

RULES  ' 

Avocados  grown  in  Fla.  and  imported:  interim  rule 

and  request  for  comments 

Avocados  and  limes  grown  in  Fla. 

Lemons  grown  in  Ariz,  and  Calii 

Milk  marketing  orders: 
Middle  Atlantic 

NOTICES 
I  Meetings: 
I     Flue-Cured  Tobacco  Advisory  Committee 

Agriculture  Department 

See  also  Agricultural  Marketing  Service;  Animal 
and  Plant  Health  Inspection  Service;  Fanners 
Home  Administration;  Food  and  Nutrition  Service; 
Food  Safety  and  Inspection  Service;  Soil 
Conservation  Service. 
RULES 

Rulemaking  proceedings;  reimbursement  of 
participants;  rescinded 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Animal  and  poultry  import  restrictions: 

Harry  S  Truman  Animal  Import  Center; 

cooperative  and  trust  fund  agreement  revision 
I    and  use  of  letter  of  credit  method  for  deposit 

payment  in  special  authorized  cases 

Army  Department 
Notices 

Meetings: 
22141         Army  Science  Board  (4  documents) 

Arts  and  Humanities,  National  Foundation 
notices 

Meetings: 
22262        Folk  Arts  Advisory  Panel 

22262  Humanities  Advisory  Panel  (2  documents) 

22263  Music  Advisory  Panel 

Blind  and  Otiier  Severely  Handicapped, 
Committee  for  Purctiase  From 

notices 

22140,    Procurement  list,  1982;  additions  and  deletions  (2 
22141     documents) 

Civil  Rights  Conwnission 
notices 

Meetings;  State  advisory  committees: 
22132        Maryland 


22132        Pennsylvania 
22132        Rhode  Island 

Commerce  Department 

See  International  Trade  Administration;  National 
Bureau  of  Standards;  National  Oceanic  and 
Atmospheric  Administration. 

Commodity  Futures  Trading  Comnysskxi 
notices 
22269     Meetings;  Sunshine  Act  (2  documents) 

Defense  Department 

See  Army  OepartmenL 


22079 


22142 

22142 
22143 


22300 


22143 
22143 


22095 


22096 


22096 


22122 


Economic  Regulatory  AdmlnishaHun 
notices 

Consent  orders: 

Signal  Petroleum 
Remedial  orders: 

Morris  Oil  Co. 

Spencer  Companies,  Inc. 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

modifications,  and  supersedeas  decisions  (D.C.,  111., 

Iowa,  Kans.,  La..  Md.,  Ohio,  Okla.,  Pa..  Tex.,  and 

Va.) 

Energy  Department 

See  Economic  Regulatory  Administration;  Energy 
Information  Administration;  Federal  Energy 
Regulatory  Commission. 

Energy  Information  Administration 

NOTICES 

Agency  forms  submitted  to  OMB  for  review 
Petroleum  supply  data  collections  forms,  changes; 
inquiry  and  hearing;  date  change 

Environmental  Protection  Agency 

RUl£S 

Air  pollution;  standards  of  performance  for  new 

stationary  sources,  etc.: 
Arkansas;  authority  delegation 

Hazardous  waste  programs;  interim  authorizatioas: 

various  States,  etc.: 
Georgia 

Toxic  substances  control: 
Polychlorinated  biphenyls  [PCBs);  manufacturing, 
processing,  distribution  in  commerce,  and  use 
prohibitions;  incorporations  by  reference  update 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 

promulgation;  various  states,  etc: 
Florida 
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Toxic  substances: 

22192 

Louisiana-Nevada  Transit  Co. 

22123 

Polychlorinated  biphenyls  (PCB's);  American 

22193 

Louisville  Gas  &  Electric  Co. 

Society  for  Testing  and  Materials  test  methods; 

22193 

Madera  Irrigation  District 

incorporations  by  reference 

22206 

McDowell  Forest  Products.  Inc. 

NOTICES 

22194, 

McMurtrey.  Lawrence  J.  (2  documents) 

Air  quality;  prevention  of  significant  deterioration 

22206 

PSD: 

22194 

Michigan  Wisconsin  Pipe  Line  Co. 

22211 

Permit  approvals;  Kentucky 

22195 

Mississippi  Power  Co. 

Environmental  statements;  availability,  etc.: 

22195 

Mountain  Fuel  Supply  Co.  et  aL 

22213 

Agency  statements;  weekly  receipts 

22196, 

National  Fuel  Gas  Supply  Corp.  (2  documents) 

Toxic  and  hazardous  substances  control: 

22209 

22213 

Confidential  business  information;  OMB  access 

22196 

Natural  Gas  Pipeline  Co.  of  America 

22214 

Premanufacture  notices  receipts 

22209 

Northwest  Pipeline  Corp. 

22210 

Ohio  River  Pipeline  Corp. 

Equal  Employment  Opportunity  Commission 

22196 

Pacific  Gas  &  Electric  Co.  (2  documents) 

RULES 

22199 

Parkinson.  Douglas  B. 

Procedural  regulations: 

22200 

Pennsylvania  Power  &  Light  Co.  (3  documents) 

22094 

Designated  706  agencies;  Yoric  (Pa.)  Human 

22200 

Public  Service  Co.  of  New  Mexico 

Relation?  Commission 

22201 

Public  Service  Co.  of  Oklahoma 

~ 

22202 

Richvale  Irrigation  District 

Fanners  Home  Administration 

22210 

Ringwood  Gathering  Co. 

RULES 

22203 

Southern  California  Edison  Co. 

22078 

Drought  stricken  areas,  special  assistance;  Cl-K 

22203 

Springer.  Michael  Earl,  et  al. 

Part  removed 

22204 

Southwestern  Electric  Power  Co. 

_ 

22204 

Thirftway  Co. 

Federal  Communications  Commission 

22211 

Transco  Gas  Supply  Co. 

RULES 

22211 

Transcontinental  Gas  Pipe  Line  Corp. 

Radio  stations;  table  of  assignments: 

22144 

Transok  Pipe  Line  Co. 

22098 

New  Mexico 

22204 

Valero  Interstate  Transmission  Co. 

PROPOSED  RULES 

22205 

Ward.  Timothy  A. 

Radio  stations;  table  of  assignments: 

22205 

Western  Gas  Interstate  Co. 

22124 

Alaska 

22206 

Western  Transmission  Corp. 

22125 

Arizona 

22206 

Wisconsin  Public  Power  Incorporated  System 

22126 

Montana 

22206 

Wisconsin  Public  Service  Corp. 

22127 

New  York 

22207 

Zack.  Milton  M..  et  al. 

NOTICES 

Natural  Gas  Policy  Act: 

Hearings,  etc.: 

22146- 

Jurisdictional  agency  determinations  (3 

22215 

Berryville  Media  Group  et  aL 

22169 

documents] 

22216 

Focus  Television  Co.  et  al. 

22177 

Jurisdictional  agency  determinations;  well 

22269 

Meetings;  Sunshine  Act 

category  withdrawals,  etc.  (Getty  Oil  Co.) 

Federal  Energy  Regulatory  Commission 

NOTICES 

Hearings,  etc.: 

Small  power  production  and  cogeneration  facilities; 
qualifying  status;  certification  applications,  etc.: 

22179 

Alton  Packaging  Corp. 

22177 

Alabama  Electric  Cooperative,  Inc. 

Federal  Home  Lx>an  Bank  Board 

22178 

Alaska  Power  Authority 

NOTICES 

22178 

Algonquin  LNG,  Inc.,  et  al. 

22269 

Meetings;  Sunshine  Act 

22179 

American  Electric  Power  Service  Corp. 

22180 

Central  Hudson  Gas  &  Electric  Corp. 

Federal  Reserve  System 

22180 

Chiara,  Gary  C. 

NOTICES 

22181 

Cities  Service  Gas  Co. 

Applications,  etc.: 

22181 

Columbia  Gas  Transmission  Corp. 

22219 

Banc  One  Corp.  et  al. 

22182- 

Connecticut  Light  &  Power  Co.  (3  documents) 

22220 

First  Bolivar  Capital  Corp.  et  al. 

22184 

Bank  holding  companies;  proposed  de  novo 

22184 

Continental  Hydro  Corp. 

nonbank  activities: 

22184 
22185 

East  Kentucky  Power  Cooperative,  Inc. 
El  Paso  Natural  Gas  Co.  et  al. 

22219 

Bank  of  New  England  Corp.  et  al. 

22186 

El  Paso  Natural  Gas  Co.  (2  documents) 

Fish  and  Wildlife  Service 

22167, 

Energenics  Systems.  Inc.  (2  documents) 

NOTICES 

22188 

22230 

Endangered  and  threatened  species  permit 

22189 

F  &  T  Services  Corp. 

applications 

22189 

Gas  Transport.  Inc. 

22190 

Grisdale  Hill  Co. 

Food  and  Drug  Administration 

22190, 

Hartford  Electric  Light  Co.  (2  documents) 

RULES 

22191 

Animal  drugs,  feeds,  and  related  products: 

22191 

H.M.M.,  Inc. 

22091 

Fluprostenol  sodium  injection;  sponsor  change 

22192 

Honeoye  Storage  Corp. 

22096 

Hygromycin  B 

22192 

Inter-City  Minnesota  Pipelines,  Ltd..  Inc. 

22096 

Tylosin  and  sulfamethazine 
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22091 

22069 
22089 

22324 

22224 
22224 

22221 
22224 

22222 
22223 


II' 


22224 


22221 


22071 


Food  additives: 
Adjuvants,  production  aids,  and  sanitizers; 
antioxidants  and/or  stablilizere  for  polymers;  di- 
te/t-butylphemyl  phosphonite  condensation 
product  with  bipshenyl 
Adjuvants,  production  aids,  and  sanitizers: 
polymers;  azodicarbonamide 
Polymers;  rubber  articles  or  repeated  use; 
polyester  elastomers,  etc 

mOPOSEO  RULES 

Human  drugs: 
Alcohol  products  for  topical  antimicrobied  use 
(OTC);  monograph  establishment  and  reopening 
of  administrative  record;  advance  notice 

NOTICES 

Animal  drugs,  feeds,  and  related  products: 
Diethylcarbamazine;  approval  withdrawn 

Animal  and  human  drugs: 
Antibiotic  drugs  and  antibiotic  susceptibility 

L medical  devices;  certification  procedures; 
correction 
immittees;  establishment,  renewals,  terminations, 
etc.: 

Anesthetic  and  Life  Support  Drugs  Advisory 

Committee 

Radiological  Health  and  Safety  Advisory 

Committee;  request  for  nominations  of  voting 
i    members;  correction 
Environmental  statements;  availability,  etc: 

Headquarters  laboratory  facilities  construction, 

Beltsville,  Md.;  decision  record  availability 
Human  drugs: 

Ophthalmic  combination  drug  containing  sodium 

sulfacetamide,  prednisolone  acetate, 

phenylephrine  hydrochloride,  and  antipyrine; 

drug  efficacy  study  implementation;  exemption 

revocation  and  hearing  opportunity 
Cfedical  devices: 

Coherent,  Inc.,  et  al.;  microsui^cal  argon  laser 
I  for  use  in  otology;  reclassification  petitions; 
1   correction 
Medical  devices;  premarket  approval: 

Coopervision,  Inc.;  Cooper  38  (polymacon) 

hydrophillic  contact  lens 


22134 
22132 

22137 

22133 

22133 

22133 
22133 


1^ 


■cod  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 

Nutrition  education  and  training  program; 
1  Quarterly  participation  report  requirements 


Food  Safety  and  Inspection  Service 

PROPOSED  RULES 

Meat  and  poultry  inspection,  mandatory  and 
voluntary: 
22101        Prior  labeling  approval  system 

Health  and  Human  Services  Department 

See  also  Food  and  Drug  Administration;  Public 
Health  Service;  National  Institutes  of  Health 
NOTICES 
22225     Agency  forms  submitted  to  OMB  for  review 


2^12 


Housing  and  Urt>an  Development  Department 

RULES 

Low  income  housing: 
Comprehensive  improvement  assistance  program; 

final  rule 


Indian  Affairs  Bureau 

RULES 

Law  and  order  on  Indian  reservations: 
22093        Court  of  Indian  Offeneses,  list;  addition  of  Red 
Lake  Court 

Interior  Department 

See  o/so  Fish  and  Wildlife  Service;  Indian  Affairs 
Bureau;  Land  Management  Bureau;  Surface  Mining 
Reclamation  and  Enforcement  Office. 
NOTICES 

Environmental  statements;  availability,  etc: 
22231         Undeveloped  coastal  barriers.  Federal  flood 

insurance  prohibition;  preliminary  identification 

Intemetional  Trade  Administration 

NOTICES 

Antidimiping: 

High  power  microwave  amplifiers  and 

components  from  Japan 

Stainless  steel  sheet  and  strip  products  fiom 

West  Germany 
Countervailing  duties: 

Prestressed  concrete  steel  wire  strand  fiom 

South  Africa 
Foreign  Traders  Index  (FIl);  data  tapes  price 
change 

Foreign  Traders  Index  [FTI);  expanded  data  tape 
service 

Trade  lists;  price  change  ^ 

Trade  opportunity  program  (TOP);  data  tapes  price 
change 

Interstate  Commerce  Commission 

NOTICES 

Motor  Carriers: 
Compensated  intercorporate  hauling  operations; 
intent  to  engage  in 

Fuel  surcharge  program  modification;  various 
petitions 
Permanent  authority  appUcations  (2  docimtents) 

Railroad  services  abandonment: 
Consolidated  Rail  Corp. 

Justice  Department 

RULES 

Recusal  or  disqualification  motions;  procedures  to 
be  followed  by  Government  attorneys  prior  to  filing 
NOTICES 

Privacy  Act;  systems  of  records 

Labor  Department 

See  Employment  Standards  Administration;  Mine 
Safety  and  Health  Administration;  Pension  and 
Welfare  Benefit  Programs  Office. 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc: 
22229        Alabama 

Disclaimer  of  interest  to  lands: 
22228        Nevada 

Environmental  statements;  avaUability,  etc: 
22227        Challis  Planning  Unit,  Salmon  District,  Idaho; 
wilderness  study  areas,  draft  plan  amendment 

Opening  of  public  lands: 
22227        Arizona;  correction 


22232 

22234 

22235, 
22237 

22238 


22094 


22239 


VI 
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Outer  Continental  Shelf;  oil  and  gas  lease  sales: 

Pension  and  Welfare  Benefit  Programs  Office 

22336 

Navarin  Basin 

NOTICES 

Wilderness  areas;  characteristics,  inventories,  etc.: 

Employee  benefit  plans;  prohibited  transaction 

22229 

Idaho,  Oregon,  and  Nevada;  protest  decision 

exemptions: 

22230 

Utah 

22244 

Alaska  Electrical  Pension  Fund 

22248 

Anderson's  Employees  Profit-Sharing  Trust 

Mine  Safety  Healtti  Administration 

22253 

Basic  Steel  Corp. 

RULES 

22260 

Boyles  Furniture  Employees  Profit  Sharing  Plan  & 

22286 

Civil  penalties;  criteria  and  procedures  for 

Trust 

assessment 

22250 

Building  Trades  United  Pension  Trust  Fund 

NOTICES 

22242 

Commerce  Southwest,  Inc. 

Petitions  for  mandatory  safety  standard 

22242 

Frederick  E.  Fried.  M.D.,  P.C. 

modifications: 

22251 

Little  Rock  Diagnostic  Clinic,  P.A. 

22240 

Angela  Mining  Co. 

22255 

Marsh  &  McLennan  Real  Estate  Advisors,  Inc. 

22240 

Bartley  &  Hartley  Coal  Co. 

22246 

RREEF  Fund-II.  Inc. 

22241 

Brown  Badgett  Coal  Co.,  Inc. 

22241 

Carbon  Fuel  Co. 

Personnel  Management  Office 

22241 

Consolidation  Coal  Co. 

PROPOSED  RULES 

National  Bureau  of  Standards 

22100 

Prevailing  rate  systems;  private  industry  blue  collar 
supervisory  pay  practices;  study  results 

/ 

NOTICES 

Information  processing  standards,  FederaL 

, 

implementation 

22139 

American  National  Standard  Code  for 

Postal  Service 

RULES 

Information  Interchange  (ASCII),  additional 

controls;  proposed  revision;  inquiry        ^ 

Domestic  .Mail  Manual: 

22139 

Meetings: 
Weights  and  Measures  National  Conference 

22095 

Controlled  circulation  type  second-class 
publications;  alternative  II;  requester  provision 

National  Institutes  of  Health 

effective  date 
NOnCFS 

NOTICES 

Meetings: 

22269 

Meetings;  Sunshine  Act 

22226 

Arthritis,  Diabetes,  and  Digestive  and  Kidney 
Diseases  National  Advisory  Council 

Public  Health  Service 

NOTKES 

Organization,  functions,  and  authority  delegations: 
President's  Council  on  Physical  Fitness  and 

22225 
22226 

Cancer  Control  Grant  Review  Committee 

Cancer  Institute,  National;  Scientific  Counselors 

Board 

Eye  Institute,  National;  Scientific  Counselors  Board 

22225 

22227 

Sports;  transfer  of  program  support  functions 

22226 

Eye  National  Advisory  Council 

• 

Securities  and  Exchange  Commission 

National  Oceanic  and  Atmospheric 
Administration 

NOTICES 

Self-regulatory  organizations;  proposed  rule 

NOTICES 

changes: 

Marine  mammal  permit  applications,  etc.: 

22265 

National  Securities  Clearing  Corp. 

22140 

Naval  Ocean  Systems  Center 

Marine  mammals: 

Small  Business  Administration 

22140 

Ringed  seals;  taking  of  marine  mammals 

RULES 

incidental  to  on-ice  seismic  activities;  issuance  of 

22082 

Equal  Access  to  Justice  Act;  implementation; 

letters  of  authorization 

interim 
NOTICES 

National  Science  Foundation 

Applications,  etc.: 

NOTICES 

22266 

SBC  Resources.  Ltd. 

22263 

Meetings: 
Behavioral  and  Neural  Sciences  Advisory 
Committee 

22266 

Disaster  loan  areas: 
Arkansas 

Soil  Conservation  Service 

Nuclear  Regulatory  Commission 

NOTICES 

NOTICES 

Environmental  statements;  availability,  etc.: 

Applications,  etc.: 

22131 

Logan  County  road  43  RC&D  Measure,  Ohio 

22263 

Arkansas  Power  &  Light  Co. 

Watershed  projects;  deauthorization  of  funds: 

22265 

Duquesne  Light  Co.  et  aU  correction 

22131 

Mill  Creek  Watershed.  Ind. 

22263 

Georgia  Power  Co.  et  al. 

22264 

Portland  General  Electric  Co.  et  al 

. 

Surface  Mining  Reclamation  and  Enforcement 

Environmental  statements;  availability,  etc.: 

( 

Office 

22264 

Public  Service  Co.  of  New  Hampshire  et  al.;  ~ 

PROPOSED  RULES 

Seabrook  Station.  Units  1  and  2,  N.H. 

Permanent  and  interim  regulatory  programs: 

Meetings: 

22121 

Explosive  use;  blasting  schedules,  preblasting 

22265 

Reactor  Safeguards  Advisory  Committee 

surveys,  airblast  monitoring  requirements,  and 

22269 

Meetings;  Sunshine  Act 

ground  vibration:  extension  of  time 
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22121        Prime  farmland;  performance  standards  and 
permit  application  procedures;  correction 

Veterans  Administration 

NOTICES 

22266  Agency  forms  submitted  to  OMB  for  review 
Environmental  statements;  availability,  etc.: 

22267  Los  Angeles,  Calif.;  Barrington  Recreation  Center, 
expansion  by  city  on  land  leased  from 
Brentwood  VAMC 

22267     Procurement;  cost  review  schedule 
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Rules  and  Regulations 


Fedatal 

Vol.  47.  No.  aa 

Friday,  May  Zt  19K 


This  section   of  the  FEDERAL  REGISTER 
contains  regulatory  documerite  having 
general  applicabiltty  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  RegUations.  «»hich  is 
published  UTKier  50  titles  pursuant  to  44 
use.    1510. 

The  Code  o(  Federal  Regulatione  is  sold 
by  the  Suparintandertf  of  Documents. 
Prices  of  new  booits  are  listed  in  the 
first  FEDERAL  REGISTER   issue  of  each 
month.    I 


DEPARTMENT  OF  AGRICULTURE 
Office  of  ttie  Secretary 
7  CFR  Part  12 

ReimiHJiMiiieiil  of  Participants  In 
Rulemaking  Proceedings 

agency:  Office  of  the  Secretary.  USDA. 
action:  Pinal  rule. 

summary:  The  Department  of 
Agriculture  (USDA)  is  rescinding  its 
regulations  governing  the 
reimbursement  of  individuals  and 
groups  for  certain  costs  of  participation 
in  USDA  rulemaking  proceedings.  This 
action  is  being  taken  because  no 
applications  for  reimbursement  under 
these  regulations  have  ever  been 
received  and  because  a  recent  decision 
of  the  United  States  Coort  of  Appeals 
for  the  Fourth  Circuit  on  similar 
regulations  has  raised  questions  about 
USDA's  Authority  to  implemeat  such  a 
program  absent  express  statutory 
authorization. 

EFFECTIVE  DATE:  May  21, 1882. 

FOR  FURTHER  UINMMATION  CONTACT: 

Elizabeth  Webber,  Office  of  Budget  and 
Program  Analysis,  Room  147-E,  United 
States  Department  of  Agriculture, 
Washington,  D.C.  20250.  Wione  (202) 
382-1270. 

SUPPlCMCIfTARY  INFOIIMATIOIl:  In  &e 
Federal  Kegister  of  January  24, 1980 145 
FR  e02«J)  USDA  published  final 
regulations  governing  the 
reimburseBMot  trf  certain  costs  of 
participation  in  its  rulemaking 
proceedings.  These  regulations  provided 
that,  to  the  extent  funds  were  available, 
reimbursement  could  be  authorized  at 
the  discretiaa  of  the  head  of  a  LfSDA 
agency  to  applicaarta  mAu  met  oaitaia 
specific  selection  criteria.  To  qaalify  far 
funding  applicants  were  reqaimd  to 
demonstrate  that  their  participation 


could  be  expected  to  contribute 
substantially  to  a  full  and  fair 
determination  of  the  issues;  that  they 
were  otherwise  financially  unable  to 
participate,  that  they  were  firom  the  area 
affected;  and  that  they  sought  to 
represent  an  interest  not  adequately 
represented. 

Because  of  the  strict  standards  for 
qualification  for  reimbursement  and  the 
discretion  allowed  to  heads  of  USDA 
agencies  to  approve  reimbursement  to 
the  extent  funds  were  available,  this 
program  was  never  expected  to  generate 
a  substantial  number  of  awards. 
Reimbursement  was  not  available  under 
this  program  to  units  of  state  or  local 
government  In  the  period  since  these 
regulations  were  promulgated,  USDA 
has  not  received  any  requests  for 
reimboraement  and  no  USDA  agency 
has  solicited  applications  for 
reimbursement  in  connection  with  any 
rulemaking. 

Recently  die  Department's  authority 
to  implement  these  regulations  was 
called  into  question  by  a  decision  on 
similar  regulations  by  the  United  States 
Court  of  Appeals  for  the  Fourth  CSrcuit 
In  Paa^  Legal  Foundation  v.  Goyan. 
No.  80-1854  [Nov.  27, 1981)  the  Court 
held  a  Food  and  Drug  Administration 
(FDA)  relation  invalid  on  the  grounds 
that  it  lacked  express  authoiization  to 
provide  reimbmsements  to  participants 
in  rulemridng  proceedings.  In  reviewing 
the  FDA  regolation.  the  Court  r^ed  on 
Greene  Coantf  Planning  Board  v. 
Federal  PaiKer  Commission.  559  F.  2d 
1227  {2d  C3r.  1978]  ceit  denied  434  U.S. 
986  (1978|.  In  tfiat  case,  a  Comptroller 
General's  flncfing  Aat  ttie  Federal  FViwer 
CommiasiaB  had  implied  authority  to 
reimbarae  kgal  fees  of  intenrenors  was 
held  to  be  vnaffkaent  witfioat 
"approfNiate  Congressioml  action."  559 
F.  2d  at  124a  The  FDA  (and  USDA) 
regulations  were  based  on  the 
Conference  Gomraittee  Report  on  Aeir 
appropriatioBS  biH  for  fiscal  year  1979 
(House  Report  Na  1579, 95di  Coos..  2d 
sess.  28  (197^)  ia  which  both  agencies 
were  duettetl  to  diebmae  no  funds  far 
this  purpoee  voitfl  regalatkms  were  put 
into  enect  wncsi  ciURipued  witn  rulii^gs 
by  the  Gaii9«n)lleTGeDerBl.  Tlie  Court 
deemed  this  directive  insnfEident  to 
meet  Jw  wiqMin.iauHs  of  Greeae 
County,  dnawiqg  a  <KstincliaD  between 
substan^ve  irgjaisliuii  and 
appropriations  bills.  Slip  op.  at  11-12. 


USDA  has  determmed  that  this  rule  is 
not  a  major  role  as  defined  in  Executive 
Order  12291.  It  is  not  likely  to  result  in 
any  significant  effect  on  the  economy; 
any  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  govenuueut 
agencies,  or  geographic  re^oos;  or 
significant  adverse  effects  oo 
competition,  enqdoyment-investaient, 
productivity,  innovation,  or  oo  the 
abihty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Stephen  B.  Dewhurst,  Director, 
Office  of  Budget  and  Program  Analysis, 
has  determined  that  this  action  wiD  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  flie  Regulatory  Flexibility  Act 
(Pub.  L  96-354).  In  view  of  the  lack  of 
utilization  of  these  regulations  and  the 
questions  as  to  USDA's  authority  to 
implement  them  without  specific 
statutory  authority,  it  is  found  pursuant 
to  5  U.S.C  553  that  notice  and  other 
public  procedures  with  respect  thereto 
are  impractical  and  contrary  to  ttie 
public  interest  and  good  cause  is  found 
for  making  &is  rule  effective  less  than 
30  days  after  pubfication  in  the  Federal 
Register. 

list  of  Subjects  in  7  CFR  Fart  12 

Administrative  practice  and 
procedure.  Legal  services.  Travel  and 
transportation  expenses. 

PART  12-[RESER\^0] 

Accordingly.  Part  12  of  Title  7,  Code  of 

Federal  Regulations  is  hereby  removed 
and  reserved. 

Dated:  May  a  18BZ. 
|ahnR.Blad(. 

Secretary  of  Agriculture. 

|FK  Doc  M-MM7  ribd  K»«Z:  MtMii 
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Food  and  Nutrition  Servic* 

7  CFR  Part  227 

Nutrition  Education  wd  Trrirti« 
Program 

AOENCY:  Food  and  Nutrition  Servicet 
USDA. 

action:  Final  rule. 

SUMMARY:  TWs  final  rule  amends  the 
Nutrition  Education  and  Training  (NET) 
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Program  regulations  which  requires 
State  agencies  to  submit  participation 
report  Form  FNS-42  to  FNS  on  a 
quarterly  basis.  This  rule  reduces  the 
recordkeeping  requirement  and, 
therefore,  decreases  the  administrative 
burden  on  State  agencies  at  a  time  of 
limited  resources.  The  amendment 
changes  the  submission  of  Form  FNS-42 
from  a  quarterly  report  to  an  annual 
report,  thereby  reducing  the  reporting 
burden  on  State  agencies. 

EFFECTIVE  DATE:  May  21, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Henry  S.  Rodriguez,  Director,  Nutrition 
and  Technical  Services  Division,  Food 
and  Nutrition  Service,  USDA, 
Alexandria,  Virginia  22302,  703/756- 
3585. 

SUPPLEMENTARY  INFORMATION:  The  NET 

Program  is  authorized  by  section  19  of 
the  Child  Nutrition  Act,  as  amended. 
Final  program  regulations  were 
published  on  May  15, 1979.  (44  FR 
28280],  with  only  one  amendment  being 
added  on  March  7, 1980,  (45  FR  14841). 
The  Department  does  not  consider  this 
second  amendment  to  be  a  "major  rule" 
under  the  deHnition  established  in 
Executive  Order  12291.  This  amendment 
will  have  no  monetary  effect  on  the 
economy,  nor  will  it  cause  a  major 
increase  in  costs  or  prices  for  any  sector 
of  the  domestic  economy.  The 
amendment  will  not  negatively  affect 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

List  of  Subjects  in  7  CFR  Part  227 

Education,  Grant  programs-education. 
Grant  programs-health,  Infants  and 
children,  Nutrition. 

PART  227— NUTRITION  EDUCATION 
AND  TRAINING  PROGRAM 

In  accordance  with  the  Administrative 
Procedures  Act,  5  U.S.C.  553(6)(3)(B),  the 
Department  finds  that  public  rule 
making  procedures  would  be  contrary  to 
the  public  interest. 

Accordingly,  7  CFR  Part  227  is  being 
amended  as  follows: 

1.  The  authority  citation  for  Part  227 
reads  as  follows: 

Authority:  Section  15,  Pub.  L  95-166,  91 
Stat.  1340  (42  U.S.C.  1788). 

2.  In  S  227.30  paragraph  (f)(3]  is 
revised  to  read  as  follows: 

S  227.30    Responsibilities  of  State 
agencies. 

***** 

(f)*  •  * 
_    (3)  Each  State  agency  shall  submit  an 


annual  performance  report  (Form  FNS- 
42)  to  FNS  within  30  days  after  the  close 
of  the  Fiscal  Year. 


Dated:  May  12. 1982. 
Samuel }.  Cornelius, 

Administrator. 

(FR  Ooc  82-13473  Filed  5-20-82:  8:45  am) 
BILUNQ  COOC  3410-30-M 


Agricultural  Marketing  Service 

7  CFR  Part  910 

[Lemon  Reg.  360;  Lemon  Reg.  359,  Amdt  1] 

Lemons  Grown  In  California  and 
Arizona;  Limitation  of  Handling 

AQENCy:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

summary:  This  action  establishes  the 
quantity  of  California-Arizona  lemons 
that  may  be  shipped  to  the  fresh  market 
during  the  period  May  23-29, 1982,  and 
increases  the  quantity  of  lemons  that 
may  be  shipped  during  the  period  May 
16-22, 1982.  Such  action  is  needed  to 
provide  for  orderly  marketing  of  fresh 
lemons  for  the  periods  specified  due  to 
the  marketing  situation  confronting  the 
lemon  industry. 

EFFECTIVE  DATES:  The  regulation 
(§910.660)  becomes  effective  May  23, 
1982  and  the  amendment  (§910.659)  is 
effective  for  the  period  May  16-22, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Doyle,  Acting  Chief,  Fruit 
Branch,  F&V,  AMS,  USDA,  Washington, 
D.C.  20250,  telephone  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  This  rule 

has  been  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12291  and  has  been  designated  a 
"non-major"  rule.  This  regulation  and 
amendment  are  issued  under  the 
marketing  agreement,  as  amended  (7 
CFR  Part  910),  regulating  the  handling  of 
lemons  grown  in  California  and  Arizona. 
The  agreement  and  order  are  effective 
imder  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  The  action  is  based 
upon  the  recommendations  and 
information  submitted  by  the  Lemon 
Administrative  Committee  and  upon 
other  available  information.  It  is  hereby 
found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

This  action  is  consistent  with  the 
marketing  policy  for  1981-82.  The 
marketing  policy  was  recommended  by 
the  committee  following  discussion  at  a 
public  meeting  on  ]uly  7. 1981.  The 


committee  met  again  publicly  on  May 
18, 1982.  at  Los  Angeles,  California,  to 
consider  the  current  and  prospective 
conditions  of  supply  and  demand  and 
recommended  a  quantity  of  lemons 
deemed  advisable  to  be  handled  during 
the  specified  weeks.  The  committee 
reports  the  demand  for  lemons  is  very 
active. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  pubhc  rulemaking,  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  this 
regidation  and  amendment  are  based 
and  the  effective  date  necessary  to 
effectuate  the  declared  policy  of  the  act. 
Interested  persons  were  given  an 
opportunity  to  submit  information  and 
views  on  the  regulation  at  an  open 
meeting,  and  the  amendment  relieves 
restrictions  on  the  handling  of  lemons.  It 
is  necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  times. 

List  of  Subjects  in  7  CFR  Part  910 

Marketing  agreements  and  orders. 
California,  Arizona,  Lemons. 

1.  Section  910.660  is  added  as  follows: 

§910.660    Lemon  Regulation  360. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  May  23, 1982. 
through  May  29, 1982,  is  established  at 
300.000  cartons. 

2.  Section  910.659  Lemon  Regulation 
359  (47  FR  20743)  is  revised  to  read  as 
follows: 

§910.659    Lemon  Regulation  359. 

The  quantity  of  lemons  grown  in 
California  and  Arizona  which  may  be 
handled  during  the  period  May  16, 1982, 
through  May  22, 1982,  is  established  at 
310,000  cartons. 

(Sees.  1-19.  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Dated:  May  19, 1982. 

Russell  L.  Hawe*. 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division,  AgriculturoJ  Mariceting  Service. 

[FR  Ooc  82-14164  Filed  S-ZO-82: 12:44  pm| 
MLUNO  cope  S410-0a-M 
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7  CFR  Parts  91  land  915 

Uinas  Grown  In  Florkia,  and  Avocados 
Grown  In  South  Florida;  Amendment  of 
Container  Regulations 

AQENCV:  Agricultural  Marketing  Service. 

USDA. 

ACnOK  Final  mle. 

summary:  This  amendment  of  the 
Florida  lime  and  avacado  regulations 
permits  the  use  of  additional  contaiiien 
for  shipments  of  fresh  limes  and 
avocados.  This  action  is  designed  to 
promote  orderly  marketing  and  to 
standardize  packing  practices. 
DATES:  Effective  on  and  after  Maj  18. 
1982. 

FOR  FURrrHCR  mrowiATioii  oomtact: 
WiUiam  |.  Doyle,  Acting  Quel  Fhst 
Branch,  F&V,  AMS.  USDA  Washiiq^tan. 
D.C.  20250.  telqihone  (202)  447-S97S. 
SUPPLEMENTARY  MFORMATION:  This  rale 
has  been  re  vie  wed  undersecretary's 
Memortuidum  1512-1  and  Executive 
Order  12291  and  has  been  dengoated  ■ 
"non-maior"  rule.  WUliam  T.  Manley. 
Deputy  Administrator,  AgricoltuFal 
Marketing  Senrice,  has  determined  that 
this  action  will  not  have  a  si^iificant 
economic  impact  on  a  «nhi»t^pH*j 
number  of  small  entities  because  it 
would  not  meastsBbiy  affect  costs  far 
the  directly  regulated  handlers. 

This  final  rule  is  issued  mder  the 
marketiag  agreements,  as  amended  and 
Orders  Na  911  and  915,  as  amended  (7 
CFR  Parts  911  and  915).  regulating  Ae 
handling  ot  times  grown  in  Florida  and 
avocados  grown  in  South  Florida.  The 
agreements  and  orders  are  efiectrve 
under  the  Agricoltnral  Miuketing 
Agreement  Act  of  1937.  as  amended  ^ 
U.S.C.  601-674).  This  action  is  based 
upon  the  recommendations  and 
information  submitted  by  the  fkMida 
lime  and  avocado  adrainistFatrve 
committees  and  upon  other  available 
infonaation.  It  is  hereby  fouiKi  that  this 
action  iwU  tend  to  efiectoate  Ae 
declared  policy  of  the  Act 

This  rale  amends  §  911.329,  eSective 
under  7  CFR  Part  911— Subpart— 
Container  Regulation,  and  i  91&3aSi. 
effective  «inder  7  CFK  Part  915— 
Subpart — Container  and  Pack 
Regulations,  by  autbonzing  the  use  of 
additional  containers  (o  be  used  for 
shipments  of  fresh  hmes  and  avocados. 
The  additional  container  beii^ 
authorized  for  lisaes  has  inside 
dimensions  of  12^  indies  x  15%  inckes 
X  10%  inches.  The  nde  specifies  that 
such  a  container  have  not  less  than  38 
pounds  nor  more  than  40  poonds  net 
weight  of  iimes.  Three  additional 
containers  are  being  aHthohzed  lar 
avoacadoB.  These  containers  have 


inside  dimensions  of:  (1)  12^  inches  x 
15  V4  inches  x  10%  indies:  (2)  12% 
inches  x  15%  inches,  with  depth  varying 
from  7Vi  to  8%  inches:  and  (3)  12% 
inches  x  15%  indies,  with  depth  varying 
from  3Vt  to  5  inches.  The  rule  specifies 
minimum  net  weight  requirements  for 
particular  varieties  handled  in  such 
containers.  This  amendment  permits  the 
use  of  containers  qiecially  designed  tfx 
use  in  packingjiouses  with  Mly 
mechanized  polletizen.  which 
automatically  hold  and  stack  containers 
on  pallets.  Palletization  of  containers  of 
limes  and  avocados  facilitates  efficient 
handling  and  aids  in  the  distribution  of 
the  fruits  to  market  Hiis  action  is 
necessary  to  promote  the  efficient 
handling  of  limes  and  avocados  and  to 
maintain  orderly  marketing  conditions. 

To  minimize  disruption  as  much  as 
possible  and  still  bring  these  marketing 
orders  into  coophance  with  the 
Secretary's  Goidefines  for  Fruit 
Vegetables,  &  ^wdalty  Crop  Marketing 
Orders,  issued  Janoaiy  25, 1982,  these 
regulations  are  being  issued  with  the 
understanding  that  die  Florida  Hme  and 
avocado  administrative  connnittees  win 
initiate  certain  actions  daring  1982. 
These  actions  are  necessary  so  that 
operations  aider  these  programs  wiU 
conform  with  die  guidelines.  The 
guidelines  state  that  orders  containing 
quality  provisions,  like  the  Florida  limie 
and  avocado  orders,  shoohl  not  be  used 
as  a  form  of  sopidy  cootrri.  fai 
evaluating  qaality  contnd  pro^^ms, 
emphans  is  pleoed  on  (1)  whether 
quality  oonlrob  have  varied 
significantly  from  season  to  seeson  or 
within  seasons.  (2)  whedier  die 
percentage  of  product  meeting  minimum 
quality  standards  has  been  declining,  or 
(3)  whether  the  standards  have  been 
tightened  over  die  years,  fai  addition,  to 
conform  widi  the  gaidefines,  marketing 
orders  shoald  oontom  bnitation  on 
committee  teassc  aid  provide  for 
perimfic  leCerenda. 

It  h  hnther  foond  dtat  it  is 
impracticable  sad  oontrsiy  to  the  pubhc 
interest  to  give  prehnrinary  notice. 
engage  in  pabhc  rulemaking  and 
postpone  the  eSecSve  date  of  this 
amenduKnt  sntil  90  days  after 
publication  in  the  Fedaral  Re^ster  (5 
U.S.C.  553),  in  that  (1)  the  handling  of 
Floiida  faaes  and  avocados  is  now  in 
progress  siibject  to  oontoioer  end  pack 
regulations  effective  under  the  order.  [7] 
the  committees  recoiranended  the 
amwshnwit  at  a  piddic  meetti^  at  wfaidi 
all  interested  parties  were  afforded  an 
opportanity  to  express  their  views,  snd 
(3)  the  amendment  reeves  restrictions 
on  the  handbng  of  Flonda  hales  and 
avocados. 


List  of  Sttlqecis  hi  7  CFR  Parts  til  and 
915. 

Marketing  agreements  and  orders. 
Limes,  Avocados,  Florida 

PART  911— UMES  GROWN  IN 
FLORIDA 

1.  Accordingly,  i  911^29  is  revised  to 
read  as  foUows: 

Subpart— Ccnttfner  Regulation 


§911.329 
(a)  Order. 

(1)  On  and  after  May  18. 1982.  no 
handler  shall  handle  between  the 
production  area  and  any  point  outside 
thereof  any  variety  of  limes,  grown  in 
the  production  area,  in  individual  bags 
having  a  capacity  of  more  than  4  pounds 
net  weight  of  limes. 

(2)  Except  as  provided  in  paragraph 
(a)(4)  of  this  section  on  and  after  the 
effective  date  hereof  no  handler  shaQ 
handle  between  die  production  area  and 
any  point  outside  thereof  any  variety  of 
limes,  grown  in  the  production  area,  in 
containers  having  a  capacity  of  more 
than  4  pounds  of  limes  unless  such  limes 
are  handled  m  containers  meeting  the 
following  specifications  and  conform  to 
all  odier  appficable  requirements  of  this 
section: 

(i)  Cotrtainers  widi  inside  dimensions 
of  11V«  by  I6V4  by  10  inches:  Provided. 
That  any  such  containers  shall  contain 
not  less  than  38  pounds  nor  more  than 
40  pounds  net  weight  of  limes. 

(ii)  rjmiain»rf  with  inside  Himpn«irtn« 

of  11  %  by  IB  1^  11  inches:  Provided. 
That  any  audi  container  shall  nnntain 
not  less  diaa  SI  pcHinds  nor  more  than 
40  pounds  net  weight  of  limes. 

(iii)  Contahms  with  inside 
dimensions  of  13%  by  16%  by  9  inches: 
Provided.  That  any  such  container  shall 
contain  not  less  than  38  pounds  nor 
more  than  40  pounds  net  weight  of 
limes. 

(iv)  Containers  with  inside  dimensions 
of  11%  by  IB  by  6  inches:  Provided  That 
any  such  container  shall  contoui  not  less 
than  20  pounds  nor  more  than  22  poonds 
net  weight  of  limes. 

(v)  Containers  with  inside  tiimmainnr 
of  11  by  16%  by  6  inches:  Provided,  That 
any  such  oontsiner  shall  contain  not  leas 
than  20  pounds  nor  man  thsn  22  possids 
net  weight  of  hmes. 

(vi)  Containers  srith  inside  1 
of  13%  by  16%  by  5  inches:  Provided. 
That  any  sach  container  shall  "nntmn 
not  less  than  20  pomids  nor  1 
22  pounds  net  wei^t  of  limes. 

(vii)  Containers  with  inside 
dimensioos  of  12  by  9%  by  3%  J 
Provided,  That  any  such  container  shall 
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contain  not  less  tl^an  10  pounds  net 
weight  of  limes. 

(viii)  Containers  with  inside 
dimensions  of  12  by  9%  by  5  inches: 
Provided,  That  any  such  container  shall 
contain  not  less  than  10  pounds  nor 
more  than  12  pounds  net  weight  of 
limes. 

(ix)  Containers  with  inside 
dimensions  of  12%  x  15V4  x  10%  inches: 
Provided,  That  any  such  container  shall 
contain  not  less  than  38  pounds  nor 
more  than  40  pounds  net  weight  of 
limes. 

(x)  Such  other  types  and  sizes  of 
containers  as  may  be  approved  by  the 
Florida  Lime  Administrative  Committee, 
with  the  approval  of  the  Secretary,  for 
testing  in  connection  with  a  research 
project  conducted  by  or  in  cooperation 
with  said  committee:  Provided,  That  the 
handling  of  each  lot  of  limes  in  such  test 
containers  shall  be  subject  to  the  prior 
approval,  and  under  the  supervision  of, 
the  Florida  Lime  Administrative 
Committee. 

(3)  Except  as  provided  in  paragraph 
(a)(4)  of  this  section,  the  limitations  set 
forth  in  paragraph  (a)(2)  of  this  section 
shall  not  apply  to  master  containers  of 
individual  packages,  including 
individual  bags  of  limes:  Provided,  That 
the  individual  packages  within  such 
master  container  are  of  a  capacity  not 
exceeding  4  pounds  net  weight  of  limet 
and  the  marketing  or  labels,  if  any,  on 
such  packages  do  not  conflict  with  the 
markings  or  labels  on  the  master 
container. 

(4)  During  the  period  May  14, 1073, 
through  June  17, 1973,  no  handler  shall 
handle  any  variety  of  limes,  grown  in 
the  production  area,  in  individual  bags 
unless  such  bags  are  packed  in: 

(i)  Master  containers,  with  inside 
dimensions  of  11  by  16%  by  10  inches: 
Provided,  That  any  such  master 
container  shall  contain  not  less  than  31 
pounds  nor  more  than  37  pounds  net 
weight  of  limes;  or 

(ii)  Master  containers,  with  inside 
dimensions  of  11%  by  16  by  11  inches: 
Provided,  That  any  such  master 
container  shall  contain  not  less  than  31 
pounds  nor  more  than  37  pounds  net 
weight  of  limes;  or 
'  (iii)  Master  containers,  with  inside 
dimensions  of  11%  by  16  by  6  inches: 
Provided,  That  any  such  master 
container  shall  contain  not  less  than 
15  V4  pounds  nor  more  than  18  V4  pounds 
net  weight  of  limes;  or 

(iv)  Master  containers,  with  insMe 
dimensions  of  11  by  16%  by  6  Inches: 
Provided.  That  any  such  master 
container  shall  contain  not  less  than 
15  V4  pounds  nor  more  than  18  V4  pounds 
net  weight  of  limes. 


(5)  Not  more  than  a  total  of  5  percent, 
by  count,  of  master  containers  of 
individual  bags  in  any  lot  of  such  master 
containers  may  fail  to  meet  the 
appUcable  net  weights  specified  therefor 
in  paragraph  (a)(4)  of  this  section. 

(b)  The  terms  "handler,"  "handle," 
"limes,"  and  "production  area"  when 
used  in  this  section  shall  have  the  same 
meaning  as  when  used  in  the  amended 
marketing  agreement  and  this  part. 

2.  Section  915.305  (46  FR  43953]  is 
revised  to  read  as  follows: 

Subpart— Container  and  Pack 
Regulation 

§  9 1 5.305    Flortcta  avocado  container 
regulations. 

(a)  On  and  after  May  18, 1982,  no 
handler  shall  handle  any  avocados  for 
the  fresh  market  from  the  production 
area  to  any  point  outside  thereof  in 
containers  having  a  capacity  of  more 
than  4  pounds  of  avocados  unless  such 
containers  meet  the  requirements 
specified  in  this  section:  Provided,  That 
the  containers  authorized  in  this  section 
shall  not  be  used  for  handling  avocados 
for  commercial  processing  into  products 
piu-suant  to  9  915.55(c). 

(1)  Containers  with  inside  dimensions 
of  11%  x  16  X 11  or  11  x  16%  x  10  or 
13V^  X  16Vi  x  9  inches  or  12%  x  15y4  x 
10%  inches:  Provided,  That  (i)  the  net 
weight  of  the  avocados  in  such  a 
container  shall  be  not  less  than  34 
pounds,  except  that  for  avocados  of 
unnamed  varieties,  which  are  avocados 
that  have  not  been  given  varietal  names, 
and  for  Booth  1,  Fuchs,  and  Trapp 
varieties,  such  weight  shall  be  not  less 
than  32  pounds;  (ii)  with  respect  to  each 
lot  of  such  containers,  not  exceed  10 
percent,  by  count  of  the  individual 
containers  in  the  lot  may  fail  to  meet  the 
applicable  specified  weight  but  no 
container  in  such  lot  may  contain  a  net 
weight  of  avocados  exceeding  2  pounds 
less  than  the  specified  net  weight,  and 
(iii)  each  avocado  in  such  container  in  a 
lot  shall  weight  at  least  16  ounces, 
except  that  not  to  exceed  10  percent,  by 
count,  of  the  fruit  in  the  lot  may  fail  to 
meet  such  weight  requirement  but  not 
more  than  double  such  tolerance  shall 
be  permitted  for  an  individual  container 
in  the  lot 

(2)  Containers  with  inside  dimensions 
of  14%  •  x  11%«  X  4%  6  inches:  Provided, 
That  such  containers  shall  only  be  used 
for  export  shipments. 

(3)  Containers  with  inside  dimensions 
of  13V4  X 16V4  X  3y4  inches. 

(4)  Containers  with  inside  dimensions 
of  13 M  X 16V^  X  3%  inches. 

(5)  Containers  with  inside  dimensions 
ofl3Vixl6Vix4%inches. 


(6)  Containers  with  inside  dimensions 
of  13Vi  X  16V4  X  5  Inches. 

(7)  Containers  with  inside  dimensions 
of  13V4  X 16V4  X  6  inches. 

(8)  Containers  with  inside  dimensions 
of  12%  X  15%  with  depth  varying  from 
3%  to  5  inches. 

(9)  Containers  with  inside  dimensions 
of  13  V4  X 16V4  and  depth  varying  from 
6V^  to  8  inches. 

(10)  Containers.  %vith  inside 
dimensions  of  12%  x  15V4  with  depth 
varying  from  7  V4  to  8^4  inches. 

(11)  Such  other  types  and  sizes  of 
containers  as  may  be  approved  by  the 
Avocado  Administrative  Committee  for 
testing  in  connection  with  a  research 
project  conducted  by  or  in  cooperation 
with  the  said  committee:  Provided.  That 
the  handling  of  each  lot  of  avocados  in 
such  test  containers  shall  be  subject  to 
the  prior  approval,  and  under  the 
supervision,  of  the  Avocado 
Administrative  Committee. 

(12)  With  respect  to  the  containers 
prescribed  in  paragraph  (a)(2)  of  this 
section,  all  avocados  packed  in  such 
containers  shall  be  placed  in  one  layer 
only  and  the  net  weight  of  all  avocados 
in  any  such  container  shall  be  not  less 
than  8.8  pounds:  Provided,  That  not  to 
exceed  five  percent,  by  coimt.  of  such 
contcuners  in  any  lot  may  fail  to  meet 
such  weight  requirement. 

(13)  With  respect  to  the  containers 
prescribed  in  paragraph  (a)(3)  through 
(a)(8)  of  this  section,  all  avocados 
packed  in  such  containers  shall  be 
placed  in  one  layer  only  and  the  net 
weight  of  all  avocados  in  any  such 
container  shall  be  not  less  than  12 V^ 
pounds:  Provided,  That  not  to  exceed  5 
percent,  by  count  of  such  containers  in 
any  lot  may  fail  to  meet  such  weight 
requirement 

(14)  With  respect  to  the  containers 
prescribed  in  paragraphs  (a)(9)  and 
(a)  (10)  of  this  section,  all  avocados  in 
such  containers  shall  be  placed  in  two 
layer  and  the  net  weight  of  the  avocados 
in  any  such  container  shall  be  not  less 
than  25  pounds:  Provided,  That  not  to 
exceed  5  percent  by  coimt,  of  such 
containers  in  any  lot  may  fail  to  meet 
the  applicable  net  weight  requirement: 
Provided  further.  That  the  requirement 
as  to  placing  avocados  in  two  layers 
only  shall  not  apply  to  such  container  if 
each  of  the  avocados  therein  weighs  14 
ounces  or  less. 

(b)  The  limitations  set  forth  in 
paragraph  (a)  of  this  section  shall  not 
apply  to  master  containers  for 
individual  packages  of  avocados: 
Provided,  That  the  individual  packages 
within  such  master  container  are  of  a 
capacity  not  exceeding  four  pounds  and 
the  markings  or  labels,  if  any,  on  such 
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packages  do  not  conflict  with  the 
markings  or  labels  on  the  master 
container. 

(Sees.  1-19. 48  Stat.  31,  as  amended:  7  U.S.C 
601-674) 

Dated:  May  la  1982. 

Ruaaell  L  Hawes, 

Acting  Deputy  Director,  Fruit  end  Vegetable 
Division,  Agricultural  Marketing  Service. 
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BUMQ  CODE  M10-02-M 

7  CFR  Parts  915  and  944 

[Florida  Avocado  Regutation  25;  Avocado 
Import  Regiriatiofi  31  ] 

Avocados  Grown  in  South  FkMlda  and 
Imported  Avocados;  Grade  and 
Maturity  Requirements 

aqency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  rule  with  request  for 
comments. 

summary:  These  regulations  specify 
minimum  grade  and  maturity 
requirements  for  shipments  of  fresh 
avocados  grown  in  south  Florida,  and 
for  avocados  imported  into  the  United 
States.  Such  action  is  necessary  to 
assure  the  shipment  of  ample  supplies  of 
mature  avocados  of  acceptable  quality 
in  the  interests  of  producers  and 
consumers. 

DATES:  Interim  rule  effective  May  24, 
1982,  through  August  22, 1982;  comments 
which  are  received  by  Jime  21, 1982  will 
be  considered  prior  to  issuance  of  a  final 
rule  to  become  effective  on  August  23, 
1982. 

ADDRESS:  Send  two  copies  of  comments 
to  the  Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Room  1077,  South  Building, 
Washington,  D.C.  20250. 
FOR  FURTHER"  INFORMATION  CONTACT: 
William  J.  Doyle,  Acting  Chief,  Fruit 
Branch.  F4V,  AMS,  USDA,  Washington. 
D.C.  20250,  telephone  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  This  rule 
has  reviewed  under  Secretary's 
Memorandum  1512-1  and  Executive 
Order  12201,  and  has  been  designated  a 
"non-major"  rule.  William  T.  Manley. 
Deputy  Administrator,  Agricultural 
Marketing  Service,  has  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
would  not  measurably  affect  costs  for 
the  direcfly  regulated  handlers. 

The  Florida  avocado  regulation  is 
issued  under  the  marketing  agreement, 
as  amended,  and  Order  No.  915,  as 
amended  (7  CFR  Part  915),  regulating  the 
handling  of  avocados  grown  in  south 
Florida.  The  agreement  and  order  are 


effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  The 
avocado  import  regulation  is  issued 
under  section  8e  (7  U.S.C.  60ee-l]  of  this 
act.  The  grade  and  matiuity 
requirements  applicable  to  Florida 
avocado  shipments  were  recommended 
by  the  Avocado  Administrative 
Conunittee,  which  locally  administers 
this  marketing  order  progremi. 

The  regulations  establish  U.S.  No.  3  as 
the  minimum  grade,  and  presoibe 
minimum  weights  or  diameters  by 
specified  dates  as  the  maturity 
requirements  for  the  various  varieties  of 
avocados.  Minimum  weights  or 
diameters  and  picking  dates  are  used  as 
indicators  during  harvest  to  determine 
which  avocados  are  sufficiently  mature 
to  complete  the  ripening  process."  Skin 
color  is  also  authorized  as  a  method  of 
determining  maturity,  for  those  varieties 
which  tiun  red  or  purple  when  mature. 
The  requirements  are  designed  to  assure 
that  the  various  varieties  of  avocados 
will  be  of  suitable  quality  and  maturity 
80  they  provide  consumer  satisfaction, 
which  is  essential  for  the  successful 
marketing  of  the  crop.  They  are  also 
designed  to  provide  the  trade  and 
consumers  with  an  adequate  supply  of 
mature  avocados  of  acceptable  quality, 
in  the  interest  of  producers  and 
consumers  pursuant  to  the  declared 
policy  of  the  act 

The  import  requirements  are  issued 
imder  section  8e  of  the  act,  which 
requires  that  when  specified 
commodities,  including  avocados,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  or  maturity  requirements 
as  those  in  effect  for  the  domestically 
produced  commodity. 

To  minimize  disruption  as  much  as 
possible  and  still  bring  this  marketing 
order  into  compliance  with  the 
Secretary's  guidelines  for  fruit, 
vegetable,  and  specialty  crop  marketing 
orders,  issued  January  25, 1962,  this 
regulation  is  being  issued  with  the 
understanding  that  the  Avocado 
Administrative  Committee  will  initiate 
certain  actions  during  1982.  These 
actions  are  necessary  so  that  operations 
under  the  program  will  conform  with  the 
guidelines.  The  guidelines  state  that 
orders  containing  quality  provisions, 
like  the  Florida  avocado  order,  should 
not  be  used  as  a  form  of  supply  control. 
In  evaluating  quality  control  programs, 
emphasis  is  placed  on  (1)  whether 
quality  controls  have  varied 
signiflcantly  &om  season  to  season  or 
within  seasons,  (2)  whether  the 
percentage  of  product  meeting  minimum 
quality  standards  has  been  declining,  or 


(3)  whether  the  standards  have  been 
tightened  over  the  years.  In  addition,  to 
conform  with  the  guidelines,  marketing 
orders  should  contain  limitation  on 
conmiittee  tenure  and  provide  for 
periodic  referenda. 

For  the  1982-83  season,  the  Avocado 
Administrative  Committee  estimates 
fresh  shipments  at  a  record  1.300,000 
bushels  (55  pounds),  33  percent  more 
than  the  estimated  976.872  bushels 
shipped  fresh  in  1981-82,  and  17  percent 
more  than  the  1,113,951  bushels  shipped 
fresh  in  1980-81.  Shipments  of  fresh 
avocados  hora  California  are  expected 
to  reach  6,100,000  bushels  and  during  the 
California  season  ending  October  31. 
1982.  Relatively  small  amounts  of 
avocados  are  imported  into  the  United 
States,  mostly  fr^m  the  Dominican 
Republic.  Shipment  of  this  season's  crop 
is  expected  to  begin  with  light  shipments 
of  early  varieties  in  late  May,  with 
volume  shipments  begiiming  in  late  June 
or  early  July. 

It  is  found  that  it  is  impracticable  and 
contrary  to  the  public  interest  to  give 
preliminary  notice,  engage  in  public 
rulemaking  and  postpone  the  effective 
date  of  these  regulations  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.Q  553],  because  of  insufficient 
time  between  the  date  when  information 
became  available  upon  which  these 
regulations  are  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  policy  of  the  act.  Interested 
persons  were  given  an  opportunity  to 
submit  information  and  views  on  the 
Florida  avocado  regulation  at  an  (^>en 
meeting.  It  is  necessary  to  effectuate  the 
declared  purposes  of  the  act  to  make 
these  regulatory  provisions  effective  as 
specified,  and  Florida  avocado  handlers 
have  been  apprised  on  the  provisions 
and  effective  date  of  the  Florida 
avocadoxegulation.  The  avocado  import 
requirements  are  mandatory  under 
section  8e  of  the  act,  and  3  days  notice 
is  provided  as  required. 

List  of  Subjects  in  7  CFR  Part  915 

Marketing  agreements  and  orders. 
Avocados,  Florida. 

Therefore,  new  SS  915.325  and  944.23 
are  added  to  read  as  follows:  ({§915.325 
and  944.23  expire  August  22, 1982,  and 
will  not  be  pubUshed  in  the  annual  Code 
of  Federal  Regulations). 

S91S.32S    Flortda Avocado R«guMton2S. 

(a)  During  the  period  May  24, 1982. 
through  August  22, 1982,  no  handler 
shall  handle  any  variefy  of  avocados 
grown  in  the  production  area  unless: 

(1)  Such  avocados  grade  at  least  U.S. 
No.  3,  except  for  avocados  handled 
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within  the  production  area  in  containers 
other  than  those  authorized  in  §  915.305. 
(2)  Such  avocados  have  any  portion  of 
the  skin  of  the  individual  fruit  changed 
to  the  color  nonnal  for  that  fruit  when 
mature  for  those  varieties  which 
normally  change  color  to  any  shade  of 
red  or  purple  when  mature,  except  for 
the  Linda  variety. 

(3]  Such  avocados,  except  as  provided 
in  paragraph  (a)(2)  of  this  section,  meet 
the  minimum  weight  and  diameter 
requirements  for  the  specified  effective 
periods  for  each  variety  listed  in  the 
following  Table  I:  Provided.  That 
avocados  may  not  be  handled  prior  to 
the  earliest  date  specified  in  column  2  of 
such  table  for  the  respective  variety: 
Provided  further.  That  up  to  a  total  of  10 
percent,  by  count,  of  the  individual  fruit 
in  each  lot  may  weigh  less  than  the 
minimum  specified  or  be  less  than  the 
specified  diameter,  except  that  no  such 
avocados  shall  be  over  2  ounces  lighter 
than  the  minimum  weight  specified  for 
the  variety:  Provided  further.  That  up  to 
double  such  tolerance  shall  be  permitted 
for  fruit  in  an  individual  container  in  a 
lot. 

Table  1 


Avocado  vaiMy 


KOMl.. 

Aim... 


Roland  2-2 

J.  M 


Fuoh» .„ 

Or  Dupuii  #2.. 


K-5 

Kattxrin* 

Haile 

West  Indian 
SoadUng'.. 

PoBock 

Smvnondi .... 

Hardee _ 


Donnia  ..... 

Dmm _. 

Wet*-2.._. 

Caah 

Qratchen. 


Ruehle.. 


EffecNva  period 


From 


5-24-82 
8-07-«2 
5-24-82 
e-07-82 
6-07-82 
6-21-82 
6-14-82 
6-21-82 
7-12-82 
6-14-82 
6-26-82 
6-14-82 
6-28-82 
7-12-82 
6-21-82 
7-05-82 
6-2S-82 
7-12-62 
6-2S-82 
7-12-82 
7-19-82 

6-26-82 
7-26-82 
8-30-82 
6-26-82 

7-12-82 
7-26-82 
6-28-82 
7-12-82 
7-26-82 
6-28-82 
7-05-82 
6-28-82 
7-05-82 
7-12-82 
7-06-62 
7-1»-82 
7-12-82 
7-26-82 
7-12-82 
7-26-82 
7-12-82 
7-12-82 
7-26-82 


Throu^ 


6-06-82 

6-20-82 
6-06-82 
7-11-82 
6-20-82 
7-11-82 
6-20-62 
7-11-82 
7-25-82 
6-27-82 
7-11-82 
6-27-82 
7-11-82 
7-25-82 
7-04-82 
7-18-82 
7-11-ea 
7-25-62 
7-11-82 
7-16-62 
8-06-82 

7-25-82 
8-29-82 
9-26-82 
7-11-82 
7-25-62 
6-06-82 
7-11-82 
7-25-82 
6-08-82 
7-04-82 
?-2S-82 
7-04-82 
7-11-82 
7-25-82 
7-18-82 
8-15-82 
7-25-82 
8-06-82 
7-25-82 
8-06-82 
6-26-82 
7-25-82 
6-06-82 
7-16-82 


MMrnun  tin 


WeIgM 

ounoaa 


16 
13 
18 
14 
22 
20 
20 
18 
16 
14 
12 
16 
14 
12 
16 
14 
16 
14 
20 
16 
14 


Oilfrw- 


3^* 


3^1  f 
3 
3%« 
3'/i. 
3H> 
3<¥x, 
3Vx, 


18 

16 

14 



18 

3'Vl. 

16 

VAt 

14 

3H. 

16 

3^. 

14 

SVi. 

12 

3Vt« 

16 

3%. 

14 

2'%* 

14 

3*4. 

12 

3M. 

10 

2'Vi. 

16 

3M. 

14 

3Vi. 

12 

3^. 

10 

3 

18 

_ 

16 

„ „ 

16 
14 
12 



16 

3«h, 

Table  1— Continued 


Avocado  vwtaty 


EflactiMa  period 


From 


Peterson. 


Bkmdo 

Alpha 

Bemecker.. 
232 


Chappie  — 

B  a  B 

Pinolli 


Trapp. 


Miguel  (P). 


Beta. 


MHIe-0 

K-9 _. 

Gortwm.. 


Shula 

Tower-2 ... 

CMettia. 
Tonnage.. 


WaklD. 


The  Franvee.. 
Liaa(P) 

CataHna 

F^child.. 


Nirody... 

Loretta. 
etair 


Black  Pikioa- 
Booth  6 


Booth  7.. 


Booth  5_. 

Caonka _ 

Qualemalan 
Seedling'.. 


Marcua 

Brooks  1978.. 


Chica.. 


CoWnson.. 
Rue _._ 


Hickson....„.»._. 


7-19-82 

7-26-82 

8-0O-82 

8-16-82 

7-19-82 

7-26-82 

8-02-82 

7-19-62 

7-19-82 

7-26-82 

7-28-82 

8-06-82 

7-26-82 

7-26-82 

7-26-82 

8-09-82 

7-26-82 

8-09-82 

7-26-82 

6-09-82 

6-23-82 

7-26-62 

8-09-82 

8-16-82 

6-06-82 

6-16-82 

8-09-82 

6-09-82 

6-0»-82 

8-23-82 

6-09-82 

t-am 

6-^3-82 
8-09-82 

8-a»-e2 

•-23-82 

8-30-82 
6-09-82 
6-2S-62 
•-08-82 
8-16-82 
8-16-82 
B-2»-82 
8-23-82 
9-06-82 
6-23-82 
•-06-82 
9-20-82 
6-23-82 
•-06-82 
8-23-82 
9-06-82 
•-20-82 
»-0e-82 
9-20-82 
9-06-82 
9-27-82 

10-11-82 
•-06-82 
•-20-82 

10-04-82 
0-13-82 
9-27-82 
•-13-82 

9-13-82 

10-11-82 

•-13-82 

•-27-82 

•-13-82 

•-20-82 

•-27-82 

•-20-82 

10-04-82 

^-20-82 

9-20-82 

•-27-82 

10-11-82 

•-20-82 

10-04-82 

•-27-8e 

•-27-82 

10-11-82 

10-25-82 

•-27-82 

•-27-82 

10-11-82 

10-25-82 


Through 


7-2S-82 
S-08-82 
8-15-82 
8-22-82 
7-25-82 
8-01-82 
8-15-82 
8-22-82 
8-08-82 
6-22-82 
8-08-82 
8-22-82 
8-22-82 
8-29-82 
8-06-82 
8-22-82 
8-06-82 
8-22-82 
8-06-82 
8-22-82 
9-05-82 
8-06-82 
8-15-82 
8-29-82 
8-15-82 
9-05-82 
9-05-82 
6-2».82 
8-22-82 
9-05-82 
6-29-82 
8-22-82 
9-12-82 
8-29-82 
8-22-82 
6-2»-82 
•■05-82 
8-22-82 
•-05-82 
9-19-82 
9-12-82 
8-22-82 
6-20-82 
9-05-82 
•-26-82 
•-0S-82 
•-1».82 
9-26-82 
9-05-82 
9-19-82 
10-03-82 
9-19-82 
10-10-82 
9-19-82 
10-10-82 
•-26-82 
10-10-82 
10-24-82 
9-19-82 
10-03-82 
10-17-82 
9-26-82 
10-10-82 
10-10-82 

10-10-82 
12-12-82 

•-2A-82 
11-07-82 

•-19-82 

•-20-62 
10-17-82 
10-03-82 
10-17-82 
10-17-82 

9-26-82 
10-10-82 
10-24-82 
10-03-82 
10-17-82 
10-17-82 
10-10-82 
10-24-82 
11-14-82 
10-17-82 
10-10-82 
10-24-82 
11-07-82 


Mkwnum  size 


Weight 
ounces 


16 

14 

12 

10 

14 

12 

10 

13 

16 

18 

14 

12 

18 

18 

18 

18 

14 

12 

22 

20 

18 

22 

16 

14 

18 

16 

18 

16 

2S 

27 

22 

14 

12 

11 

18 

14 

12 

16 

14 

12 

23 

12 

11 

24 

22 

16 

14 

12 

18 

16 

28 

16 

14 

23 

16 

16 

14 

10 

18 

16 

14 

14 

12 

22 

IS 
13 
32 
24 

12 
10 

8 
12 

fo 

16 
30 
24 

18 
12 
10 
16 
16 
14 
10 
16 
24 
20 
•16 


Oieine- 

ter 
inches 


Sfi. 
3'A. 
3¥i« 
3<K. 
3Vi. 
3V,. 
3%> 


34'K 

3M. 


3'*i. 

3'%. 

3"«» 
3Vi« 

3'*i. 

3'*i. 

3"%. 

3'W. 
3^1 
3^t 
3^> 
3V>a 


4Mt 
4^1 

3K» 
3Vi. 

3*if 
3^« 
3 
Wi, 
VAt 
3Vii 


3M« 
3 


3'%. 
VA* 
3%. 

3'M. 

3'Vii 
4Vi. 
3^. 
3M< 

VAt 
3<Kii 
VA, 
3%i. 
3<A, 

VA, 

3'%. 
Wi* 
3^1. 
3^4i 


4'%. 

4y>. 

3Mi 

3K« 
2'%. 

3'A. 

3Mi 
3">ii 

4V,. 
3'W. 

VA* 

3 

3M< 


3%. 

4M* 

3>yi. 

3M. 
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Avocado  variety 


WJnskMvson. 

Booth  10 

Avon.. 

Booth  11. 

Leona 

Heiaon 


Herman.. 


Murphy.. 


Lula. 


Effective  penod 


From 


Ajax  (B-7).. 
Taylor 

Booth  3 

Ounedin 


Byars 

Linda 

^4abal.... 
Monroe  . 


Booth  1 

MarcHn 

Zto(P) — 

Wagnar... 

SchmMt 

Brookslata 


Meya(P). 


Itzanma.. 


10-04-82 
10-04-82 
10-04-82 
10-04-82 
10-04-82 
10-04-82 
10-18-82 
11-01-82 
10-04-82 
10-18-82 
11-01-82 
10-11-82 
10-25-62 
10-11-82 
10-25-82 
11-08-82 
10-11-82 
10-25-82 
11-06-82 
10-18-82 
10-18-82 
11-01-82 
10-18-82 
10-25-82 
11-01-82 
11-15-82 
11-29-82 
11-06-62 
11-06-82 
1t-08-62 
11-06-82 
11-22-82 
12-06-82 
11-15-82 
11-29-82 
11-22-82 
11-22-82 
12-6-82 
11-29-82 
12-13-82 
11-29-82 
12-13-82 
12-27-82 
1-17-83 
1-31-83 
12-20-82 
1-03-83 
2-07-83 


Through 


10-24-82 
10-31-82 
10-24-82 
10-24-82 
10-17-82 
10-17-82 
10-31-82 
11-21-82 
10-17-82 
10-31-82 
11-14-82 
10-24-82 
11-07-82 
10-24-82 
11-07-82 
11-28-82 
10-24-82 
11-07-82 
11-21-82 
11-07.«e 
10-31-82 
11-14-82 
10-24-82 
11-07-82 
11-14-82 
11-26-82 
12-19-82 
11-28-82 
11-28-82 
11-26-82 
11-21-82 
12-06-82 
12-19-82 
11-28-82 
12-12-82 
12-19-«2 
12-&-82 
12-19-82 
12-12-82 
12-26-82 
12-26-82 
12-26-82 
1-16-63 
1-30-83 
2-13-83 
1-02-83 
1-1V83 
2-13-83 


Mmimum  siza 


18 

18 

15 

16 

18 

14 

12 

10 

26 

20 

18 

18 

14 

16 

14 

11 

18 

14 

12 

18 

14 

12 

16 

14 

18 

14 

10 

16 

18 

14 

24 

20 

18 

16 

12 

26 

12 

10 

12 

10 

18 

18 

14 

12 

10 

13 

t1 

12 


mchee 


3'M. 
Vfi, 
3>W« 
3"A* 
V<¥it 
VAt 
3Vi« 

3yi> 

3'Mf 
3^. 
3M« 
3H* 
3^* 


3'H« 
3^1* 
W,t 

%"A» 
3Vt« 
34t» 
3^a 
3%i 

3<%» 
3%* 
3V^« 

3'M. 

3>W( 
3H« 

4y>i 

3>%4 

3%* 
Vht 
VA* 
*%» 
3M« 
2'M. 
3'At 
3W« 

3''^i 
~3%t 


■  Avocados  of  the  West  Indtan  type  varieties  and  the  WM 
IndMn  type  seedlmgs  noi  bsted  etsewere  in  Table  I. 

'AMcadoe  of  me  Guatemalan  type  varMiea.  hytxW  v«- 
riettas.  and  unidenlrtied  seedkngs  not  hsted  elsewhera  in 
Tatilal. 

(b)  The  term  "diameter"  shall  mean 
the  greatest  dimension  measured  at  a 
right  angle  to  a  straight  line  from  the 
stem  to  the  blossom  end  of  the  fruit,  and 
the  term  "U.S.  No.  3"  shall  mean  the 
same  as  in  the  U.S.  Standards  for 
Grades  of  Florida  Avocados  (7  CFR 
51.3050-3069). 

§  944.23    Avocado  Import  Regulation  31. 

(a)  Applicability  to  imports.  Pursuant 
to  section  8e  of  the  act  and  Part  944 — 
Fruits;  Import  Regulations,  the 
importation  into  the  United  States  of 
any  avocados  is  prohibited  during  the 
period  May  25, 1982.  through  August  22, 
1982.  unless: 

(1)  Such  avocados  grade  at  least  U.S. 
No.  3.  as  defined  in  %  915.325. 

(2)  Such  avocados  of  the  Pollack, 
Trapp,  and  Catalina  varieties  meet  the 
maturity  requirements  specified  in 
paragraph  (a)(2),  or  in  paragraph  (a)(3) 
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and  Table  1  of  9  915.325,  for  these 
varieties. 

(3)  Such  avocados  of  the  West  Indian 
type  varieties  and  West  Indian  type 
seedlings,  except  for  the  Pollack  and 
Trapp  varieties,  meet  the  maturity 
requirements  specifled  in  paragraph 
(a)(2),  or  in  paragraph  (a)(3)  and  Table  1 
of  S  915.325,  for  West  Indian  Seedlings. 

(4)  Such  avocados  of  the  Guatemalan 
type  varieties,  hybrid  varieties,  and 
unidentifled  seedlings,  except  for  the 
Catalina  variety,  meet  the  maturity 
requirements  specifled  in  paragraph 
(a)(2),  or  in  paragraph  (a)(3)  and  Table  1 
of  §  915.325,  for  Guatemalan  Seedlings. 

(b)  It  is  hereby  found  that  avocados 
imported  into  the  United  States  shall 
meet  the  same  grade  and  maturity 
requirements  specified  in  §  915.325  for 
avocados  grown  in  South  Florida  under 
M.O.  915  (7  CFR  Part  915),  except  that 
all  varieties  of  avocados,  other  than  the 
Pollack,  Catalina,  and  Trapp  varieties, 
shall  meet  comparable  weight  and 
diatneter  maturity  requirements, 
because  it  is  not  practicable  to  apply  the 
same  requirements  due  to  the  variations 
in  characteristics  between  avocados 
grown  in  Florida  and  avocados  imported 
into  the  United  States. 

(c)  The  Federal  or  Federal-State 
Inspection  Service,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture,  is  designated  as  the 
governmental  inspection  service  for 
certifying  the  grade,  size,  quality,  and 
maturity  of  avocados  that  are  imported 
into  the  United  States.  Inspection  by  the 
Federal  or  Federal-State  Inspection 
Service  with  evidence  thereof  in  the 
form  of  an  ofHcial  inspection  certificate, 
issued  by  the  respective  service, 
applicable  to  the  particular  shipment  of 
avocados,  is  required  on  all  imports.  The 
inspection  and  certification  services  will 
be  available  upon  application  in 
accordance  with  the  rules  and 
regulations  governing  inspection  and 
certification  of  fresh  fruits,  vegetables, 
and  other  products  (7  CFR  Part  51)  and 
in  accordance  with  the  procedure  for 
Requesting  Inspection  and  Designating 
the  Agencies  to  Perform  Required 
Inspection  and  Certification  (7  CFR  Part 
400). 

(d)  The  term  "importation"  means  the 
release  from  custody  of  the  United 
States  Customs  Service. 

(e)  Minimum  quantity  exemption.  Any 
person  may  import  up  to  55  pounds  of 
avocados  exempt  from  the  requirements 
specified  in  this  section,  except  for 
avocados  which  have  been  inspected 
and  found  not  to  meet  such 
requirements. 

(f)  Any  lot  or  portion  thereof  which 
fails  to  meet  the  import  requirements 


prior  to  or  after  reconditioning  may  be 
exported  or  disposed  of  imder  the 
supervision  of  the  Federal  or  Federal- 
State  Inspection  Service  with  the  costs 
of  certifying  the  disposal  of  said  lot 
borne  by  the  importer. 

(Sees.  1-19, 48  Stat  31.  as  amended;  7  U.S.C 
801-674) 

Dated,  May  18, 1982,  to  become  effective 
May  24. 1982. 
RusseQ  L.  HawM, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

PV  Doc  82-13073  FUed  5-20-82;  tati  am] 
■LUNG  CODE  M10-02-II 


7  CFR  Part  1004 

[Docket  Na  AO-160-A58;  Wk  Onier  Na  4] 

Milk  hi  the  Middle  Atlantic  Martceting 
Area;  Order  Amending  Order 

agency:  Agricultural  Marketing  Service. 
USDA. 

action:  Final  rule. 

summary:  This  action  adopts  on  an 
emergency  basis  an  amendment  to  the 
Middle  Atlantic  milk  order.  The  change 
will  provide  handlers  with  limited 
transportation  credits  from  the 
marketwide  pool  for  certain  Class  II 
milk  transferred  or  diverted  to  unusually 
distant  outlets  for  surplus  disposal.  The 
change,  which  will  apply  only  through 
June  30, 1982,  was  considered  at  a  public 
hearing  held  on  March  16-17, 1982,  in 
East  Point,  Georgia.  The  order  change 
was  proposed  by  a  cooperative 
association  that  represents  dairy 
farmers  who  supply  milk  to  the  market 

The  change  is  necessary  to  reflect 
current  marketing  conditions  and  to 
insure  that  all  producers  in  the  market 
share  more  equitably  in  the  cost  of 
disposing  of  unusually  large  supplies  of 
surplus  milk  that  are  expected  this 
spring.  Marketing  conditions  are  such 
that  prompt  amendatory  action  is 
required.  For  this  reason,  a 
recommended  decision  and  the 
opportunity  to  file  exceptions  thereto 
were  omitted.  Cooperative  associations 
representing  more  than  two-thirds  of  the 
producers  in  the  market  have  approved 
the  issuance  of  the  amended  order. 

EFFECTIVE  4}ATE:  May  21. 1982. 

FOR  FURTHER  INFORMATKNi  CONTACT 

Richard  A.  Glandt  Marketing  Specialist. 
Dairy  Division.  A^cultural  Marketing 
Service,  United  States  Department  of 
Agriculture,  Washington,  D.C.  20250, 
(202/447-4829). 

SUPPLEMENTARY  INFORMATION:  Prior 

documents  in  this  proceeding: 


Notice  of  Hearing:  Issued  March  4, 
1982;  published  March  10, 1982  (47  FR 
10230). 

Emergency  Final  Decision:  Issued 
April  19, 1962;  pubUshed  April  23, 1982 
(47  FR  17530). 

Findings  and  Detenninationg 

The  findings  and  determinations 
hereinafter  set  forth  are  supplementary 
and  in  addition  to  the  findings  and 
determinations  previously  made  in 
connection  with  the  issuance  of  the 
aforesaid  order  and  of  the  previously 
issued  amendments  thereto;  and  all  of 
the  said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conflict 
with  the  findings  and  determinations  set 
forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Mariceting 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C  601  et  seq.],  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFK 
Part  900),  a  pubUc  hearing  was  held 
upon  certain  proposed  amendments  to 
the  tentative  marketing  agreement  and 
to  the  order  regulating  the  handling  of 
milk  in  the  Middle  Atlantic  marketing 
area.  - 

Upon  die  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  said  marketing  area,  and 
the  minimum  prices  specified  in  the 
order  as  hereby  amended,  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
pubhc  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been  held. 

(b)  Additional  findings.  It  is  necessary 
in  the  public  interest  to  make  this  order 
amending  the  order  effective  upon 
publication  in  the  Federal  Register.  Any 
delay  beyond  that  date  would  tend  to 
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disrupt  the  orderly  marketing  of  milk  in 
the  marketing  area. 

The  provisions  of  this  order  are 
known  to  handlers.  The  decision  of  the 
Assistant  Secretary  containing  all 
amendment  provisions  of  this  order  was 
issued  April  19. 1982  (47  FR  17530).  The 
changes  effected  by  this  order  will  not 
require  extensive  preparation  or 
substantial  alteration  in  method  ef 
operation  for  handlers.  In  view  of  the 
foregoing,  it  is  hereby  found  and 
determined  that  good  cause  exists  for 
making  this  order  amending  the  order 
effective  upon  publication  in  the  Federal 
Register  and  that  it  would  be  contrary  to 
the  public  interest  to  delay  the  effective 
date  of  this  order  for  30  days  after  its 
publication  in  the  Federal  Register.  (Sec. 
553(d).  Administrative  Procedure  Act,  5 
U.S.C.  551-559). 

(c)  Determinations.  It  is  hereby 
determined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations 
specified  in  Sea  8c  (9)  of  the  Act)  of 
more  than  50  percent  of  the  milk,  which 
is  marketed  within  the  marketing  area, 
to  sign  a  proposed  marketing  agreement, 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act; 

(2)  The  issuance  of  this  order, 
amending  the  order,  is  the  only  practical 
means  pursuant  to  the  declared  policy  of 
the  Act  of  advancing  the  interests  of 
producers  as  defined  in  the  order  as 
hereby  amended;  and 

(3)  The  issuance  of  the  order 
amending  the  order  is  approved  or 
favored  by  at  least  two-thirds  of  the 
producers  who  during  the  determined 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  in  the 
marketing  area. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  That  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Middle  Atlantic 
marketing  area  shall  be  in  conformity  to 
and  in  compliance  with  the  terms  and 
conditions  of  the  aforesaid  order,  as 
amended,  and  as  hereby  further 
amended,  as  follows:  _ 

list  of  Subjects  in  7  CFR  Part  1004 

Milk  marketing  orders,  Milk.  Dairy 
products. 

PART  1004— MILK  IN  THE  MIDDLE 
ATLANTIC  MARKETING  AREA 

1.  In  §  1004.60.  paragraph  (f)  is  added 
to  read  as  follows: 

91004M    Pool  obNgadon  of  Mcft  pool 


(f)  With  respect  to  milk  marketed  on 
an  after  the  effective  date  hereof 


through  June  1962,  subtract  the  amount 
obtained  by  multiplying  the  pounds  of 
bulk  fluid  milk  products  that  were 
transferred  or  diverted  from  a  pool  plant 
to  a  nonpool  plant  and  classified  as 
Class  II  milk  pursuant  to  9  1004.42(d)  or 
S  1004.42(e)(3)  by  a  rate  for  each 
truckload  of  milk  so  moved  that  is  equal 
to  3.6  cents  per  hundredweight  for  each 
10  miles  or  fraction  thereof  that  the 
nonpool  plant  is  located  more  than  200 
miles  (as  determined  by  the  market 
administrator)  from  the  nearest  of  the 
following  locations:  the  city  hall  in 
Philadelphia,  Pennsylvania;  the  zero 
milestone  in  Washington,  D.C.;  the  city 
hall  in  Baltimore,  Maryland;  the 
transferor  plant;  or,  for  diversions,  the 
pool  plant  of  last  receipt  for  the  major 
portion  of  the  milk  on  the  load  or  the 
courthouse  of  the  county  where  the 
major  portion  of  the  milk  so  diverted 
was  produced.  No  credit  shall  apply  to 
the  total  quantity  of  milk  so  moved  to  a 
given  nonpool  plant  by  a  handler  during 
the  month  if  any  portion  of  the  milk  is 
assigned  to  Class  L 

(Sees.  1-19,  48  Stat  31.  as  amended;  7  U.S.C 
601-674) 

Effective  date:  May  21. 1982. 

Signed  at  Washington,  D.C  on  May  17, 
1982. 

John  Ford, 

Deputy  Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc.  as-isna  PIM  5-a>-82:  8:46  an) 
aiUJNG  COOC  MW-O-M 

Farmers  Home  Administration 
7  CFR  Part  1888 

SpecM  Assistance  to  Drought 
Stricken  Areas 

aqency:  Farmers  Home  Administration, 
USD  A, 

ACTKUC  Pinal  n\e. 

SUMMARY*.  The  Fanners  Home 
Administration  (FmHA)  is  removing 
from  the  Code  of  Federal  Regulations 
(CFR)  its  regulations  pertaining  to 
special  assistance  to  drou^t  stricken 
areas.  This  regulation  is  removed 
because  it  is  no  longer  needed. 
Applicants  eligible  under  this  FmHA 
regulation  must  have  had  funds 
obligated  on  or  before  December  31, 
1977.  All  special  assistance  to  drought 
stricken  areas  funds  that  were  obligated 
under  the  water  and  waste  and 
emergency  programs  have  been 
expended. 

The  removal  of  this  regulation  will 
have  no  effect  on  the  public.  The 
intended  effect  of  this  action  is  to 


remove  an  unneeded  regulation  from  the 
CFR. 

EFFECTIVE  DATE:  May  21. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yoonie  MacDonald,  Loan  Specialist, 
Water  and  Waste  Disposal  Division, 
USDA.  FmHA.  Room  6318,  South 
Agriculture  Building,  Washington,  DC 
20250.  Telephone:  (202)  382-0586. 

SUPPLEMENTARY  MFORMATWN:  This 
action  has  been  reviewed  under  U^A 
procedures  established  in  Secretary's 
Memorandum  1512-1  which  implements 
Executive  Order  12291,  and  has  been 
determined  to  be  exempt  from  those 
requirements.  The  reason  for  this 
decision  is  that  the  action  involved  is  an 
internal  agency  management  practice  to 
remove  an  unneeded  regulation  from  the 
CFR.  It  is  the  policy  of  Ais  Department 
to  publish  for  comment  rules  relating  to 
public  property,  loans,  grants,  benefits, 
or  contracts  notwithstanding  the 
exemption  in  5  U.S.C.  553  with  respect 
to  such  rules.  This  action,  however,  is 
not  published  for  proposed  rulemaking 
since  the  purpose  of  the  action  is 
administrative  in  nature  and  publication 
for  comment  is  uimecessary. 

The  FmHA  programs  and  projects 
which  are  affected  by  this  instruction 
are  subject  to  State  and  local 
clearinghouse  review  in  the  manner 
delineated  in  FmHA  Instruction  1901-H. 

Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Nos.  include: 
10.418 — Water  and  Waste  Disposal 
Systems  for  Rural  Communities,*  and 
10.404 — Emergency  Loans. 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  Part  1901, 
Subpart  G.  "Environmental  Impact 
Statements."  It  is  the  determination  of 
FmHA  that  this  action  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969.  Pub.  L.  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

List  of  Subjects  in  7  CFR  Part  1888 

Disaster  assistfuice.  Rural  areas. 
Water  supply. 

PART  1888— SPECIAL  ASSISTANCE 
TO  DROUGHT  STRICKEN  AREAS 

Therefore,  Chapter  XVm,  Title^7,  CFR 
is  amended  by  removing  and  reserving 
Part  1888  as  follows: 

S§  iass.1-188t.20    fRemovedand 
Reserved] 

(7  U.S.C.  1989,  delegation  of  authority  by  the 
Secretary  of  Agriculture,  7  CFR  2.23, 
delegation  of  authority  by  the  Under 
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Secretary  for  Small  Community  and  Rural 
Development  7  CFR  2.70)     ■ 

Dated:  April  30. 1962. 
Charles  W.  Shuman. 
Administrator.  Farmers  Home 
Administration. 

|FR  Dew.  81-MaD7  Filed  $-»-aK  MS  «■!     ■ 
BHJJNG  CODE  3410-07-M 


Animal  and  Plant  Healtti  Inspectfcm 
Service 

9  CFR  Part  92 
(Docket  No.  82-050] 

Importation  of  Animal*  Through  the 
Harry  S  Truman  Animal  Import  Center; 
Cooperative  and  Trust  Fund 
Agreement 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  This  document  (1)  amends 
the  regulations  in  9  CFR  g2.41(a)(l)  by 
providing  an  importer  the  opportunity  to 
use  a  letter  of  credit  as  an  additional 
method  of  paying  the  $1,000  per  animal 
deposit  that  is  required  when  applying 
for  special  authorization  to  import 
animals  into  the  United  States  through 
the  Harry  S  Truman  Animal  Import 
Center  (HSTAIC)  and  by  providing  that 
this  fee  will  be  nonrefundable  if  special 
authorization  is  granted;  and  (2)  revises 
the  Cooperative  and  Trust  Fund 
Agreement  ("Agreement"),  which 
provides  for  importation  of  animals  into 
the  United  States  through  the  HSTAIC. 
so  that  an  importer  will  be  released  from 
any  financial  liabihty  for  the  fixed  costs 
of  operating  the  USDA-approved 
embarkation  facility  or  the  HSTAIC,  if 
none  of  his  animals  qualify  to  enter  the 
USDA  approved  embarkation  facility 
and  so  that  the  Federal  Bond  is  deleted 
as  a  means  of  paying  the  costs  of 
importation  under  the  Agreement  The 
fuvt  action  provides  the  importer  an 
additional,  probably  less  expensive  and 
easier,  means  of  paying  the  $1,000  per 
animal  deposit  and  gives  notice  to  the 
importer  that  this  money  is 
nonrefundable  if  special  authorization  is 
granted.  The  second  action  is  adopted 
because  the  method  of  operating  the 
USDA-approved  embarkation  facility 
and  the  HSTAIC  has  been  changed  and 
it  is  no  longer  necessary  to  obligate  an 
importer  to  pay  a  portion  of  the  fixed 
costs  of  quarantining  animals  in  these 
facilities  if  his  animals  do  not 
successfully  qualify  for  entrance  into  the 
USDA-approved  embarkation  facility. 
Further,  the  Department  has  found  that 
the  earlier  policy  of  asking  all  importers, 
whether  their  animals  qualified  for 


entrance  into  the  USDA-approved 
embarkation  facility  or  not  to  pay  the 
costs  of  quarantine  in  these  facilities 
was  so  undesirable  with  importers  that 
they  were  not  applying  to  use  the 
HSTAIC  Therefore,  this  policy  is 
changed  so  that  only  those  importers 
who  actually  quarantine  animals  in 
these  facilities  shall  pay  quarantine 
costs.  The  Cooperative  and  Trust  Fund 
Agreement  is  modified  to  conform  with 
these  changes.  The  intended  effect  of 
this  rule  is  to  provide  an  additional 
method  of  paying  the  costs  of 
importation  and  to  reheve  the  financial 
burden  on  an  importer  if  his  animals  do 
not  pass  the  first  stage  of  importation, 
i.e..  that  of  qualifying  the  animals  for 
entrance  into  the  USDA-approved. 
embarkation  facihty. 
EFFECTIVE  DATE:  May  21, 1982. 
FOR  FURTHbR  INFORMATION  CONTACT 
Dr.  M.  R.  Crane.  USDA,  APHIS.  VS. 
Room  819.  Federal  Building,  6505 
Belcrest  Road.  Hyattsville.  MD  20782. 
301-436-«70. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12291 

This  final  rule  has  been  reviewed  in 
conformance  with  Executive  Order 
12291  and  has  been  determined  to  be  not 
a  "major  rule."  This  rule  will  not  result 
in  any  significant  effect  on  the  economy; 
any  major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment  investment 
productivity,  innovation,  or  on  the 
abiUty  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

Additionally,  Dr.  Harry  C.  Mussman. 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  The 
final  rule  would  only  affect  those 
importers  interested  in  importing 
animals  into  the  United  States  through 
the  HSTAIC.  This  is  a  relatively  small 
number  of  entities  when  compared  with 
the  total  number  of  entities  which 
import  animals  into  the  United  States 
through  other  ports  annually. 
Specifically,  conservative  figures 
maintained  by  the  Department  show 
that  between  10.000  and  15.000  entities 
import  animals  aimually  into  the  United 
States  through  ports  other  than  the 
HSTAIC  These  figures  are  compared 
with  a  much  smaller  number  of 


importers  who  have  applied  for  special 
authorization  to  import  animaU  tfarou^ 
the  HSTAIC  Specifically.  79  individuals 
applied  for  the  first  importation,  6 
individuals  applied  for  the  second 
importation,  tuid  no  applications  were 
received  for  the  third  importation, 
although  one  individual  applied  for  and 
was  granted  use  of  the  HSTAIC  on  an 
exclusive  use  basis. 

Alternatives 

The  alternatives  considered  in  making 
this  decision  were:  (1)  Not  to  change  the 
regulations;  and  (2)  to  amend  the 
regulations  as  outlined  above. 

Alternative  No.  1  was  rejected 
because  it  has  been  shown,  historically, 
that  importers  are  unwilling  to  import 
animals  through  the  HSTAIC  if  they 
must  assume  the  full  cost  of  operating 
the  quarantine  facilities  even  when  their 
animals  do  not  qualify  for  entry  into  the 
USDA-approved  embarkation  facility. 
Further,  the  Department  has  been  able 
to  modify  its  operating  procedures  such 
that  it  is  no  longer  necessary  to  obligate 
an  importer  for  costs  of  quarantining 
animals  at  the  approved  embarkation 
facility  or  at  the  HSTAIC  when  the 
importer's  animals  do  not  enter  the 
USDA-approved  embarkation  facility. 

Alternative  No.  2  was  selected 
because  the  Department  believes  that 
allowing  an  importer  to  use  a  letter  of 
credit  to  pay  the  $1,000  application 
deposit  per  animal  is  a  more  beneficial 
and  less  costiy  alternative  than 
requiring  the  importer  to  pay  the  $1,000 
by  a  money  order  or  certified  check.  It  is 
imreaUstic  to  expect  an  importer  to  pay 
$1,000  for  each  animal  for  which  special 
authorization  is  requested  when  (1) 
several  months  may  pass  before  it  is 
known  for  certain  that  special 
authorization  will  be  granted  and  (2)  the 
Department  can  be  guaranteed  that  the 
money  can  and  will  be  paid  through  a 
letter  of  credit  Further,  revision  of  the 
Cooperative  Agreement  is  necessary  to 
reflect  the  changes  being  made  in  the 
way  of  operating  the  quarantine 
facilities.  It  would  be  urmecessary  to 
hold  importers  Uable  for  costs  not 
actually  incurred. 

Background 

On  March  24. 1982.  a  document  was 
pubUshed  in  the  Federal  Register  (47  FR 
12633-12639)  which  proposed  to  (1) 
amend  the  regulations  in  9  CFR 
92.41(a)(1)  by  providing  an  importer  the 
opportunity  to  use  a  letter  of  credit  as  an 
additional  method  of  paying  the  $1,000 
per  animal  deposit  that  is  required  when 
applying  for  special  authorization  to 
import  animals  into  the  United  States 
through  the  HSTAIC  and  by  providing 
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that  this  fee  will  be  nonrefundable  if 
special  authorization  is  granted;  and  (2) 
to  revise  the  Cooperative  and  Trust 
Fund  Agreement  ("Agreement"),  yvhich 
provides  for  importation  of  animals  into 
the  United  States  through  the  HSTAIC. 
so  that  an  importer  is  released  from  any 
financial  liability  for  the  fixed  costs  of 
operating  the  USDA-approved 
embarkation  facility  or  the  HSTAIC,  if 
none  of  his  animals  qualify  to  enter  the 
USDA-approved  embarkation  facility 
and  so  that  the  Federal  Bond  is  deleted 
as  a  means  of  paying  the  costs  of 
importation  imder  the  Agreement. 

The  document  of  March  24, 1982, 
provided  that  written  comments  were  to 
be  received  on  or  before  April  13, 1982. 
The  proposal  was  pubUshed  with  the 
shortened  comment  period  of  twenty 
days  because,  as  explained  in  the 
proposal.  Dr.  ].  K.  Atwell,  Deputy 
Administrator,  VS,  APHIS,  USDA,  had 
determined  that  in  accordance  with  the 
provisions  of  5  U.S.C.  553,  good  cause 
was  found  to  do  so.  Specifically,  the 
Department  wished  to  have  the 
proposed  amendments  in  effect  before 
the  next  lottery  for  special  authorization 
to  use  of  the  HSTAIC  was  held.  The 
next  lottery  is  to  be  held  May  24, 1982. 

No  comments  were  received  in 
response  to  the  proposal.  Based  on  the 
reasons  set  forth  in  the  proposal,  the 
provisions  have  been  adopted  as 
proposed  except  for  minor  editorial 
changes.  Further,  Dr.  J.  K.  Atwell  has 
determined,  in  accordance  with  the 
provisions  of  5  U.S.C.  553,  that  good 
cause  exists  to  make  this  final  rule 
effective  upon  publication,  namely,  so 
that  these  amendments  can  be  in  effect 
before  the  May  24, 1982,  lottery  is  held. 

List  of  Subjects  in  9  CFR  Part  92 

Animal  diseases,  Canada,  Imports, 
Livestock  and  livestock  products, 
Mexico,  Poultry  and  poultry  products. 
Quarantine,  Transportation,  Wildlife. 

PART  92— IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS;  INSPECTION  AND  OTHER 
REQUIREMENTS  FOR  CERTAIN 
MEANS  OF  CONVEYANCE  AND 
SHIPPING  CONTAINERS  THEREON 

Accordingly,  Part  92,  Title  9,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

1.  In  §  92.41(a)(1).  the  fourth  sentence 
is  revised  to  read: 

§92.41    RcquiranwntsfortfMlmportatkm 
of  animals  Into  tti*  Unltad  StatM  tttrough 
tiM  Harry  S  Truman  Animal  Import  Cantar. 

(a)  *  •  • 

(1)  *  *  *  Each  application  shall  be 
accompanied  by  a  certified  check. 


money  order,  or  letter  of  credit, 
consistent  with  the  terms  of  this  section 
and  with  the  Cooperative  and  Trust 
Fund  Agreement  (9  CFR  92.41(c)),  as 
determined  by  the  Deputy 
Administrator,  payable  to  the  United 
States  Department  of  Agriculture, 
Animal  and  Plant  Health  Inspection 
Service,  in  the  amount  of  one  thousand 
dollars  ($1,000),  for  each  animal  for 
which  special  authorization  is  requested 
on  the  application:  Provided,  That  if 
special  authorization  is  granted,  the 
$1,000  per  head  is  nonrefundable: 
Provided  further,  That  if  a  letter  of 
credit  is  utilized,  the  effective  date  on 
such  letter  of  credit  must  run  to  the  date 
the  animals  are  scheduled  to  be  released 
from  the  HSTAIC  or  billings  made  by 
the  Service  have  been  paid. 

2.  Section  92.41(b)(7)  is  revised  to 
read: 

*        *        *        •        • 

(b)  •  *  * 

(7)  Fees  in  Part  I  of  the  Agreement 
shall  be  based  on  the  number  of  special 
authorizations  to  import  animals 
through  the  HSTAIC  that  have  been 
granted  to  all  importers.  Fees  in  Part  II 
of  the  Agreement  shall  be  based  on  the 
number  of  animals,  for  which  special 
authorizations  were  granted  to  all 
importers,  which  have  been  qualified  to 
enter  the  USDA-approved  embarkation 
facihty. 

3.  In  5  92.41(c),  footnote  15  is  removed 
and  footnotes  16  and  17  are  renumbered 
15  and  16,  respectively. 

4.  In  S  92.41,  paragraph  (c),  the 
Cooperative  and  Trust  Fund  Agreement 
is  revised  to  read  as  follows: 

Cooperative  and  Trust  Fund  Agreement 
Between  (Name  of  Importer)  and  the  United 
States  Department  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service,  Veterinary 
Services 

This  Agreement  is  made  and  entered  into 
by  and  between  (Name  and  address  of 
importer]  hereinafter  referred  to  as  the 
Cooperator,  and  the  United  States 
Department  of  Agriculture,  Animal  and  Plant 
Health  Inspection  Service,  Veterinary 
Services,  hereinafter  referred  to  as  the 
Service. 

Whereas,  the  Service  is  authorized 
pursuant  to  section  2  of  the  Act  of  February  2, 
1003,  as  amended,  and  section  1  of  the  Act  of 
May  6, 1970  (21  U.S.C.  Ill  and  135, 
respectively)  to  regulate  the  introduction  of 
animals  into  the  United  States  in  order  to 
prevent  the  introduction  of  animal  and 
poultry  diseases  into  the  United  States;  and 

Whereas,  the  Cooperator  is  interested  in 
the  importation  of  animals  into  the  United 
States  through  the  Harry  S  Truman  Animal 
Import  Center  (HSTAIC),  established  by  the 
Service  pursuant  to  21  U.S.C.  135,  for  a 
quarantine  period  scheduled  to  begin  on  or 
about ;  and 

Whereas,  the  Cooperator  has  requested  the 
Service  to  conduct  inspections,  perform 


laboratory  procedures,  complete 
examinations,  and  supervise  the  isolation, 
quarantine,  and  care  and  handling  of  animals 
to  insure  that  they  meet  the  Department's 
requirements  to  enter  a  USDA-approved 
embarkation  facility  in  the  country  of  origin; 
and 

Whereas,  the  Cooperator  has  requested  the 
Service  to  conduct  inspections,  perform 
laboratory  procedures,  complete 
examinations,  and  supervise  the  isolation, 
quarantine,  care  and  handling  of  animals  to 
insure  that  they  meet  the  Department's 
quarantine  requirements  at  the  USDA- 
approved  embarkation  facility  in  the  country 
of  origin  and  at  the  HSTAIC  before  release 
into  the  United  States;  and 

Whereas,  It  is  the  intention  of  the  parties 
hereto  that  such  cooperation  shall  be  for  their 
mutual  benefit  and  the  benefit  of  the  people 
of  the  United  States. 

Now,  therefore,  for  and  in  consideration  of 
the  promises  and  mutual  covenants  herein 
contained,  the  parties  do  hereby  mutually 
agree  with  each  other  as  follows: 

Pari  I — Provisions  Relating  To  Qualifying 
Animals  for  Entry  Into  the  USDA-Approved 
Embarkation  Fadlity 

A.  The  Cooperator  Agrees: 
l.a.  To  deposit  with  ^e  Service  upon 
execution  of  this  Agreement  the  amount  of 

'  by  certified  check  or  money  order  to 

cover  the  cost  to  the  Department  for 
qualifying  his  animal(s)  in  the  country  of 
origin  for  entry  into  the  USDA-approved 
embarkation  facility;  or 

b.  To  deposit  with  the  Service  upon 
execution  of  this  Agreement  a  letter  of  credit 
from  a  commercial  bank  to  the  Service  in  the 

amoimt  of '  consistent  with  the  terms  of 

this  Agreement,  as  determined  by  the  Deputy 
Administrator,  to  cover  the  cost  to  the 
Department  for  qualifying  his  animal(s)  in  the 
country  of  origin  for  entry  into  the  USDA- 
approved  embarkation  facility. 

c.  Payment  for  the  costs  in  Part  I  incurred 
by  the  Cooperator  will  be  due  one  month  (30 
days)  prior  to  the  day  the  animals  are 
scheduled  for  release  from  the  HSTAIC.  The 
letter  of  credit  shall  be  in  effect  from  the  date 
special  authorization  is  granted  to  the  date 
the  animals  are  sheduled  to  be  released  firom 
the  HSTAIC  or  billings  by  the  Service  have 
been  paid.  The  letter  of  credit  shall  be 
irrevocable  for  that  period  except  through  the 
mutual  consent  of  the  Service  and  the 
Cooperator.  Billings  will  be  made  to  the 
issuer  of  the  letter  of  credit. 


'  This  sum  represents  the  Cooperalor's  maximum 
prorata  sliara  of  the  fLx*d  and  variable  coats  to  the 
Department  for  qualifying  the  animal(>)  into  the 
USDA-approved  embarkation  facility.  This  sum  was 
arrived  at  by  applying  the  folIowUig  formula: 

1.  Determine  the  total  numt>er  of  animal(s)  for 
which  special  authorization  to  enter  the  HSTAIC  is 
being  granted  to  all  importers; 

2.  Determine  the  established  fee  per  animal,  from 
the  applicable  published  schedule,  for  the  fixed  and 
variable  costs  of  qualifying  the  number  of  aniroalfs) 
(determined  by  paragraph  1)  into  the  USDA- 
approved  embarkation  facility;  and 

3.  Multiply  the  established  fee  per  animal 
(determined  by  paragraph  2]  by  the  specific  numt>er 
of  an^al(s)  which  the  Cooperator  ha*  received 
special  authorisation  to  enter  into  the  HSTAIC 
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d.  Upon  execution  of  this  Agreement  the 

Cooperator  shall  become  liable  for 

(which  represents  his  prorata  share  of  the 
fixed  costs  for  quahfying  his  animal(8)  for 
entry  into  the  USDA-approved  embarkation 
facility)  regardless  of  the  disposition  of  the 
Cooperator's  animal(8].  These  monies  are 
necessary  to  qualify  the  animal(s)  for  entry 
into  the  USDA-approved  embarkation  facility 
and  to  prepare  the  USDA-approved 
embarkation  facility  for  receiving  animals. 
The  Cooperator  shall  also  be  liable  for  the 
variable  costs  and  the  costs  of  testing 
additional  animal{s)  (see  paragraph  2  of  Part 
I]  which  are  actually  incurred  by  the 
Cooperator  in  qualifying  his  animal(s). 

2.  To  pay  the  actual  cost  of  testing  each 
animal  in  excess  of  the  number  of  animals  for 
which  special  authorization  was  issued.  If 
these  costs  exceed  the  amount  of  money 
deposited  or  covered  by  letters  of  credit  a 
bill  for  the  extra  costs  incurred,  based  on 
official  Service  accounting  records,  will  be 
issued  to  the  Cooperator  by  the  Service  and 
is  payable  upon  receipt 

3.  To  pay  for  all  laboratory  tests  deemed 
necessary  by  the  Department  to  determine 
freedom  from  communicable  animal  diseases 
in  addition  to  those  identified  in  the 
Veterinary  Services  protocol  for  qualifying 
the  animaUs]  for  entry  into  the  USDA- 
approved  embarkation  facility. 

4.  To  obtain  from  foreign  Government 
officials  any  permits  or  permisssion  required 
so  that  the  Service's  personnel  will  have  free 
access  to  the  approved  farm  of  origin 
isolation  faciUties  in  the  country  of  origin  so 
they  can  properly  assess  the  safety  of  the 
animal(s)  regarding  exposure  to 
communicable  animal  diseases  during  the 
period  the  animal(s)  are  in  the  country  of 
origin. 

5.  To  obtain  from  the  transporting  company 
any  necessary  permission  for  the  Service's 
personnel  to  accompany  the  animal(s)  from 
the  approved  farm  of  origin  to  the  USDA- 
approved  embarkation  quarantine  facility. 

6.  That  the  eligibility  of  the  animal(s] 
offered  for  entrance  into  the  USDA-approved 
embarkation  facility  shall  be  determined  by 
the  Service. 

B.  The  Service  Agrees: 

1.  To  ftffhish  the  services  of  technical  and/ 
or  professional  personnel  needed  to  conduct 
inspections,  perform  laboratory  procedures, 
complete  examinatibns,  and  supervise  the 
isolation,  quarantine,  and  care  and  handling 
of  the  animal(8)  being  qualified  to  ensure  that 
they  meet  the  Department's  requirements 
before  entering  the  USDA-approved 
enbarkation  facility. 

2.  To  refiind  to  the  Cooperator  any  part  of 
the  fees,  above  the  $1,000  per  animal  deposit 
required  by  9  CFR  92.41(a)(1),  not  expended 
in  quaUfying  the  animalls)  to  enter  the 
USDA-approved  embarkation  facility. 

Part  n— Provisions  Relating  to  the 
Quarantining  of  Animals  in  the  UDSA- 
Approved  EnbarkatioD  Fadltty  and  In  liw 
HSTAIC 

A.  The  Cooperator  Agrees: 
l.a.  To  deposit  with  the  Senrioe  upon 
execution  of  this  Agreement  the  amount  of 


'  by  certified  dieck  or  money  order  to 

cover  the  cost  to  the  Department  for 
quarantining  the  Cooperator's  animal(s)  at 
the  USDA-approved  embarkation  facihty  and 
the  HSTAIC  before  their  release  in  the  United 
States,  on 

b.  To  deposit  «vith  the  Service  upon 
execution  of  this  Agreement  a  letter  of  credit 
from  a  commercial  bank  to  the  Service  in  the 

amount  of ,*  consistent  with  the  terms  of 

this  Agreement  as  determined  by  the  Deputy 
Administrator,  to  cover  the  cost  to  the 
Department  for  quarantining  the  Coperator't 
animal(s)  at  the  USDA-approved 
embarkation  facility  and  at  the  HSTAIC 

c.  Payment  for  the  costs  in  Part  II  incurred 
by  the  Cooperator  will  be  due  one  month  (30 
days)  prior  to  the  day  the  animals  are 
scheduled  for  release  from  the  HSTAIC.  TTic 
letter  of  credit  shall  be  in  effect  from  the  date 
special  authorization  is  granted  to  the  date 
the  animals  are  scheduled  to  be  released 
from  the  HSTAIC  or  billings  by  the  Service 
have  been  paid.  The  letter  of  credit  shall  be 
irrevocable  for  the  period  except  through  the 
mutual  consent  of  the  Cooperator  and  the 
Service. 

d.^Upon  qualification  of  any  of  the 
Cooperator's  aninial(s)  to  enter  the  USDA- 
approved  embarkation  facility,  the 
Cooperator  shall  become  liable  for  his 
prorata  share'  of  the  total  fixed  costs 
incurred  in  quarantining  all  animals  at  the 
USDA-approved  embarkation  facility  and  at 
the  HSTAJC,  regardless  of  the  disposition  of 
any  of  the  Cooperator's  animal(s)  at  either 
facility.  In  no  instance  shall  the  Cooperator's 
liability  for  the  fixed  costs  per  animal  at  the 
USDA-approved  embarkation  facility  and  at 

the  HSTAIC  exceed (equal  to  the  fixed 

cost  portion  of  the  established  fee  for 
quarantining  an  animal  at  the  USDA- 
approved  embarkation  faciUty  and  the 
HSTAIC  if  only  50  animals  qualify  for  such 
quarantine).  These  monies  are  necessary  to 
prepare  the  animal(s)  for  entry  into  the 
HSTAIC  and  to  prepare  the  HSTAIC  for 
receiving  and  quarantining  these  animals. 
The  Cooperator  shall  also  be  Uable  for  the 
variable  costs  actually  incurred  in 
quarantining  his  animal(s). 

2.  To  pay  for  all  laboratory  tests  deemed 
necessary  by  the  Department  to  determine 


'This  sum  represents  tlie  Cooperator's  maxtmum 
prorata  share  of  the  fixed  and  variable  coats  to  tha 
Department  for  quarantining  the  Cooperator's 
animal(s)  at  the  UDSDA-approved  embarkation 
facility  and  at  the  HSTAiC  This  sum  was  arrived  at 
by  applying  the  following  formula: 

1.  Determine  the  established  fee  per  animal  from 
the  applicable  published  schedule,  for  the  fixed  and 
variable  costs  of  quarantining  50  animals  in  llie 
USDA-approved  embaricatioo  facility  and  in  tiie 
HSTAIC 

2.  Multiply  this  established  fee  per  animal  by  the 
specific  number  of  animal(s)  for  which  the 
Cooperator  has  raceivad  special  authorisation  to 
enter  into  the  HSTAJC . 

'The  Cooperator's  prorata  ahara  is  a  perceolage 
figure  to  ba  detennined  at  follows: 

1.  Detennine  the  number  of  special  authorizations 
awarded  to  the  Cooperator  which  have  been  filled 
with  anlmat(8)  qualified  to  enter  the  USDA- 
approved  embarkation  facility;  and 

2.  Divide  that  number  (paragraph  1)  by  the  total 
numlwr  of  tpecial  authorize tioiu  that  have  been 
filled  by  all  the  importers  with  animals  qualified  to 
enter  the  USDA-approved  embaricatioo  facility. 


freedom  from  commimicable  animal  diseaaea 
in  addition  to  those  identified  in  the 
Veterinary  Service  protocol  for  qualifying 
animals  in  the  USDA-approved  embaifcatiaa 
facility. 

3.  To  pay  the  actual  cost  of  treatment  of 
any  of  the  Cooperator's  animal(s]  which 
require  treatment  to  be  cured  of  a 
communicable  disease  of  livestock  or  poultry 

-  while  at  the  USDA-approved  embarkation 
facility  or  at  the  HSTAIC  Such  payment  shall 
be  due  upon  receipt  by  the  Cooperator  of  a 
bill  for  sudi  treatment  from  the  Service. 

4.  To  obtain  from  foreign  Government 
officials  any  permits  or  permission  required 
to  ensure  that  the  Service's  personnel  will 
have  free  access  to  the  USDA-appproved 
embarkation  facility  so  they  can  properly 
assess  the  safety  of  the  animal(s)  regarding 
exposure  to  commimicable  animal  diseases 
during  the  period  the  animal(s]  are  in  the 
USDA-approved  embarkation  facitity. 

5.  To  provide  for  the  maintenance  and 
operation  of  the  USDA-approved 
embarkation  facility  in  tiie  foreign  country  in 
accordance  with  approved  standards  and 
handling  procedures  for  importation  of 
animals  as  provided  in  Part  92  of  9  CFR. 

6.  All  animals  which  enter  the  USDA- 
approved  embarkation  facility  and  the 
HSTAIC  will  be  bandied  on  an  "all-in  all-out" 
basis.  If  any  animal  in  the  USDA-approved 
embarkation  facility  or  the  HSTAiC  is 
determined  by  the  Service  to  be  infected  «vith 
any  communicable  disease  of  animals,  the 
remaining  nnimala  will  be  considered  to  be 
exposed  to  such  conununicable  disease. 

7.  If  the  Service  determines  that  any  of  the 
animals  in  the  USDA-approved  embarkation 
facility  are  infected  with  or  exposed  to  foot- 
and-mouth  disease,  rinderpest  or 
pleuropneimiotua,  all  animals  in  that  facility 
shall  be  refused  entry  into  the  HSTAIC  and 
shall  be  disposed  of  at  the  Cooperator's 
expense.  If  the  Service  determines  that  any  of 
the  animals  in  the  HSTAIC  are  infected  with 
or  exposed  to  foot-and-mouth  disease, 
rinderpest  or  pleuropneumonia,  all  such 
animals  in  the  facihty  shall  be  refused  entry 
into  the  United  States  and  be  destroyed  in 
accordance  with  such  conditions  as  the 
Deputy  Administrator  of  the  Service  believes 
necessary  to  prevent  the  dissemination  of 
communicable  diseases  of  animals  into  the 
United  States. 

8.  If  the  Service  determines  that  any  of  the 
animals  are  infected  with  or  exposed  to  any 
other  communicable  disease  of  animals,  such 
animal  shall  be  treated,  if  possible,  and  if 
cured,  become  eligible  for  entry  into  the 
United  States  provided  all  other  requlrementa 
under  9  CFR  Part  92  are  met  However,  if  it  is 
not  possible  to  treat  such  animal  or  if  such 
animal  is  not  cured,  then  such  animal  shall  be 
refused  entry  into  the  United  States  and  shall 
be  removed  from  the  USDA-approved 
embarkation  facihty  or  the  HSTAIC  to  a 
country  other  than  the  United  States  within 
10  days  of  the  date  that  the  Cooperator  is 
notified  by  the  Service  that  such  animal  haa 
been  refused  entry  into  the  United  States. 
However,  at  the  option  of  the  Cooperator, 
such  animal  may  be  disposed  of  in 
accordanoa  with  such  conditions  as  (b* 
Deputy  Administrator  of  the  Service  believes 
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necessary  to  prevent  the  dissemination  of 
communicable  diseases  of  animals  into  the 
United  States. 

9.  The  Coopers  tor  is  responsible  for  the 
risk  of  loss  for  the  destruction  of  any  animal 
subject  to  this  Agreement  because  of  being 
infected  with  or  exposed  to  any 
communicable  disease  of  animals  or  any 
other  loss  or  damagi  to  the  animal, 

10.  That  the  eligibility  of  the  animal(s] 
offered  for  entrance  into  the  HSTAIC  shall  be 
determined  by  the  Service. 

11.  To  obtain  from  the  transporting 
company  any  necessary  permission  for  the 
Service's  personnel  to  accompany  a  shipment 
of  animal(s)  to  the  HSTAIC 

12.  Tkat  the  eligibility  of  the  animal(s) 
offered  for  import  into  the  United  States  shall 
be  determined  by  the  Service. 

B.  The  Service  Agrees: 

1.  To  furnish  the  servides  of  technical  and/ 
or  professional  personnel  needed  to  conduct 
inspection,  perform  laboratory  procedures, 
complete  examination,  and  supervise  the 
isolation,  quarantine,  and  care  and  handling 
of  animals  being  imported  to  ensure  that  they 
meet  the  Department's  quarantine 
requirements  at  the  USDA-approved 
embarkation  facility  and  the  HSTAIC  before 
release  into  the  United  States. 

2.  To  refund  to  the  Cooperator  any  part  of 
the  fees  not  expended  at  the  USDA-approved 
embarkation  facility  and  the  HSTAIC  on  a 
per  animal  basis. 

Partm 

C.  /( Is  Mutually  Understood  and  Agreed 
That- 

1.  During  the  performance  of  this 
cooperative  work,  the  Cooperator  agrees  to 
be  bound  by  the  Equal  Opportunity  and 
Nondiscrimination  provisions  as  set  forth  in 
Exhibit  B  and  Nonsegregation  of  Facilities 
provisions  as  set  forth  in  Exhibit  C,  which  are 
attached  hereto  and  made  a  part  hereof. 

2.  No  member  of  or  delegate  to  Congress  or 
resident  commissioner,  shall  be  admitted  to 
any  share  or  part  of  this  Agreement  or  to  any 
benefit  to  arise  therefrom;  but  this  provision 
shall  not  be  construed  to  extend  to  the 
Agreement  if  made  with  a  corporation  for  Its 
general  benefit. 

3.  Part  I  of  this  Agreement  shall  become 
effective  upon  date  of  final  signature  and 
shall  continue  until  final  settlement  of  all 
matters  relevant  to  the  period  for  qualifying 
animal(s)  on  the  premises  of  origin  in  the 
country  of  export  for  eiitry  into  the  USDA- 
approved  embarkation  facility,  as  determined 
by  the  Service. 

4.  Part  II  of  this  Agreement  shall  become 
effective  upon  date  of  final  signature  and 
shall  continue  until  final  settlement  of  all 
matters  relevant  to  the  quarantine  periods  at 
the  USDA-approved  embarkation  facility  and 
the  HSTAIC,  as  determined  by  the  Service; 
Provided  however.  That  if  less  than  a  total  of 
50  animals  qualify  for  entry  into  the  USDA- 
approved  embarkation  facility,  the 
quarantine  period  for  all  animals  shall  be 
cancelled  at  the  USDA-approved 
embarkation  facility  and  at  the  HSTAIC  and 
both  parties  shall  be  released  from  the 
provisions  in  Part  0. 

5.  This  Agreement  may  be  amended  by 
agreement  of  the  parties  in  writing.  It  may  be 


terminated  by  either  party  upon  30  days' 

written  notice  to  the  other  party. 

Date   ^ 

Cooperator, 

Date   

Director.  NPPS.  VS. 

(Sec.  2.  32  Stat  792,  as  amended;  sec.  1.  84 
Stat.  202;  (21  U.S.C.  Ill  and  135);  37  FR-28464, 
28477;  38  FR  19141) 

Done  at  Washington.  D.C,  this  17th  day  of 
May  1982. 

J.  K.  AtweU. 

Deputy  Administrator,  Veterinary  Services. 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  132 

Implementation  of  tt>e  Equal  Access  to 
Justice  Act 

agency:  Small  Business  Administration 

(SBA).  • 

ACTION:  Interim  Hnal  rule. 

summary:  The  Equal  Access  to  Justice 
Act  authorizes  the  award  of  attorneys 
fees  and  other  expenses  to  certain 
parties  who  prevail  against  the  United 
States  in  Administrative  and  judicial 
proceedings.  These  regulations  concern 
the  procedures  for  making  awards  under 
the  Act.  These  regulations  are  intended 
to  implement  the  provisions  of  the  Equal 
Access  to  Justice  Act,  Title  II  of  Pub.  L. 
96-481.  That  Act  was  effective  October 
1, 1981,  and  therefore  these  regulations 
are  Hnal  upon  the  date  of  this 
publication.  However,  the  SBA  will 
accept  public  comments  upon  these 
regulations  subsequent  to  publication, 
and  will  amend  these  rules  bora  time  to 
time  as  necessary.  These  rules  will 
constitute  a  new  Part  132  of  Title  13  of 
the  Code  of  Federal  Regulations. 
DATES:  These  rules  are  effective  May  21, 
1982. 

ADDRESSES:  Comments  should  be 
submitted  to:  Martin  D.  Teckler, 
Assistant  General  Counsel,  1441  L  Street 
NW.,  Room  700,  Washington,  D.C.  20416. 
FOR  RMTHER  INFORMATION  CONTACT: 
Martin  D.  Teckler,  Assistant  General 
Counsel,  (202/65^-6662). 
SUPPLEMENTARY  INFORMATION:  On 
October  21, 1980.  the  President  signed 
the  Equal  Access  to  Justice  Act,  Pub.  L 
96-481,  94  Stat.  2325,  authorizing  the 
award  of  attorneys  fees  and  other 
expenses  to  certain  parties  who  prevail 
against  the  United  States  in 
administrative  and  judicial  proceedings. 
Under  the  Act,  eligible  parties  are 
entitled  to  an  award  of  fees  and 


expenses  unless  the  United  States  can 
demonstrate  that  its  position  in  the 
litigation  was  substantially  justifled,  or 
other  circumstances  make  an  award 
unjust.  The  Act  applies  to  civil  court 
actions  (other  than  tort  actions)  brought 
by  or  against  the  United  States  and  to 
"adversary  adjudications"  conducted  by 
Federal  agencies,  defined  as 
administrative  adjudications  under 
section  554  of  the  Administrative 
Procedure  Act,  5  U.S.C.  554,  in  which  the 
position  of  the  United  States  is 
represented  by  counsel  or  otherwise. 
Four  categories  of  parties  are  eUgible  for 
fee  awards:  (1)  Individuals  whose  net 
worth  is  no  more  than  $1  million:  (2) 
businesses  (including  sole  owners  of 
incorporated  businesses),  associations 
and  organizations  with  a  net  worth  of  no 
more  than  $5  million  and  no  more  than 
500  employees;  (3)  organizations  that  are 
tax  exempt  under  section  501(c)(3)  of  the 
Internal  Revenue  Code  (26  U.S.C. 
501(c)(3))  with  no  more  than  500 
employees,  regardless  of  net  worth,  and 
(4)  agricultiural  cooperative  associations 
as  defined  in  section  15(a)  of  the 
Agricultural  Marketing  Act  (12  U.S.C 
li41j(a))  with  no  more  than  500 
employees,  regardless  of  net  worth. 

The  Act  assigns  to  agencies  the 
responsibility  to  make  fee  awards  in 
their  own  covered  proceedings.  Under 
section  203  of  the  Act  (which  is  codified 
in  5  U.S.C.  504),  each  agency  is  to 
establish  uniform  rules  for  the 
submission  and  consideration  of 
applications  for  awards,  after 
consultation  with  the  Chairman  of  the 
Administrative  Conference  of  the  United 
States. 

The  Administrative  Conference  has 
prepared  model  regulations  in  order  to 
facilitate  this  process.  SBA  believes  they 
are  workable  guidelines  and  proposes  to 
adopt  them  almost  completely  as 
drafted. 

In  general,  these  rules  concern  the 
procedures  for  making  awards.  They  are 
not  intended  to  establish  substantive 
standards  for  determinations,  such  as 
whether  the  government's  proceeding  is 
substantially  justified,  except  to  the 
extent  that  such  standards  have  been 
clearly  suggested  by  Congress  in  the  Act 
or  in  legislative  history.  They  also 
include  provisions  which  define  or 
explain  the  terms  used  in  the  statute. 
We  invite  comment  on  whether  the  rules 
go  too  far,  or  not  far  enough,  in  fleshing 
out  the  substantive  provisions  of  the 
Act. 

The  regulations  include  five  subparts 
covering  the  following  subjects:  (1) 
General  provisions  explaining  the  Act 
and  its  standards  and  eligibility 
requirements;  (2)  the  fees  and  expenses 
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allowable  under  the  Act  (3)  the  contents 
of  applications  for  awards;  (4) 
procedares  for  considering  applications, 
and  (5)  payments  of  awards.  A  detailed 
explanation  of  the  rules  follows. 

The  rules  contain  a  few  terms  that 
require  a  brief  explanation.  The  Act 
assigns  certain  responsibiUties  for 
making  fee  determinations  to  the 
"adjudicative  officer,"  de&ied  in  5 
U.S.C.  504(b)(1)(D)  as  "the  deciding 
official,  without  regard  to  whether  the 
official  is  designated  as  an 
administrative  law  judge,  a  hearing 
officer  or  examiner,  or  otherwise,  who 
presided  at  the  adversary  adjudication." 
In  the  vast  majority  of  cases,  of  course, 
this  will  be  an  administrative  law  judge, 
but  it  may  not  always  be.  We  have  used 
the  statutory  term  throughout  to  refer  to 
this  official.  In  drafting  the  rules,  we 
have  also  sought  some  way  of 
distinguishing  between  the  agency  as  a 
deciding  or  award-paying  body  and  the 
agency  as  a  party  to  the  proceeding.  The 
rules  generally  use  "counsel 
representing  the  agency"  or  "agency 
counsel"  to  indicate  the  agency  as  a 
party  to  the  proceeding,  and  "the 
agency"  to  indicate  the  agency  in  its 
other  roles.  The  terms  are  used  only  for 
convenience  since  the  Act  applies 
whether  or  not  the  person  representing 
the  agency  in  a  proceeding  is  an 
attorney. 

Subpart  A — General  Provisioiu 

Subpart  A  contains  general  provisions 
explaining  the  Equal  Access  to  Justice 
Act  and  its  coverage  and  some 
miscellaneous  provisions.  Several  of 
these  are  simple  and  require  no 
extended  explanation.  Other  provisions 
deal  with  the  proceedings  covered. 
eligibility,  the  standards  for  awards,  and 
proceedings  involving  more  than  one 
agency. 

Covered  Proceedings:  Section  132.103 
identities  the  types  of  proceedings 
subject  to  the  Act.  The  section  describes 
what  is  meant  by  an  adversary 
adjudication  and  states  that  certain 
proceedings  are  not  covered  by  the  Act. 

The  Act  applies  to  adversary 
adjudications  "under  section  554"  of  the 
Administrative  Procedure  Act. 
Paragraph  (b)  of  §  132.103  would  permit 
the  award  of  fees  and  expenses  when 
SBA  voluntarily  uses  the  formal 
procedures  of  section  554  as  well  as 
when  those  procedures  are  required.  We 
believe  this  approach  will  avoid 
extended  debate  whether  particular 
proceedings  are  "under"  section  554.  If 
the  proceeding  otherwise  qualifies  as  an 
"adversary  adjudication"  and  involves 
issues  c(»nplex  enough,  or  individual 
rights  important  enough,  to  justify  the 
use  of  formal  procedures,  we  think  it  is 


within  the  intendment  of  the  Act  We 
encourage  comment  on  this  question, 
however. 

Eligible  parties:  Section  132.104  deals 
with  eligibility  for  awards  under  the  Act. 
The  section  recites  the  categories  of 
parties  eligible  for  awards  and  the 
applicable  limitations  on  net  worth  and 
number  of  employees.  The  Act  states 
that  eligibility  should  be  determined  as 
of  the  time  adversary  adjudication  was 
initiated,  and  the  rules  reflect  a  literal 
interpretation  of  this  provision.  In  some 
cases,  however,  an  eligible  party  may 
intervene  in,  or  be  joined  in.  a 
proceeding  well  after  it  begins. 

We  propose  to  define  "employees"  to 
include  all  persons  regularly  providing 
services  for  remuneration  for  the 
applicant  as  of  the  date  the  proceedings 
began. 

Paragraph  (f)  would  make  it  cleeur  that 
when  an  applicant  has  apparentiy 
disposed  of  assets  or  incurred  financial 
obligations  in  order  to  meet  the  net 
worth  limitations  of  the  Act  the 
transfers  of  assets  or  the  obligations  will 
be  disregarded  in  calculating  the 
apphcant's  net  worth.  Transactions  for 
less  than  reasonably  equivalent  value 
would  be  presumed  to  be  for  this 
purpose. 

In  paragraph  (g).  the  rule  deals  with 
the  problem  of  affiliates,  such  as  wholly- 
owned  subsidiaries  or  businesses  under 
common  control.  Some  or  all  of  these 
affiUates  might  be  eligible  for  awards  if 
treated  separately,  but  not  if  considered 
together.  The  provision  requires 
aggregation  of  the  net  worth  and  number 
of  employees  of  affiliated  individuals  or 
entities.  Although  the  Act  does  not 
expliciUy  authorize  this  type  of 
treatment  for  affiliated  entities, 
permitting  such  entities  to  receive 
awards  seems  logically  inconsistent 
with  the  eligibility  provisions  of  the  Act 
We  invite  comment  on  whether  this 
approach  is  permissible  under  the 
statute. 

Assuming  it  is  permissible,  additional 
questions  remain.  The  rule  defines 
"affiliates"  as  individuals  or  entities 
connected  to  an  appUcant  by  a  chain  of 
ownership  or  control  of  a  majority 
interest  Many  other  definitions  are 
possible,  and  commenters  are  invited  to 
suggest  alternatives. 

Finally,  paragraph  (h)  of  S  132.104  ^^^ 
provides  that  parties  will  not  be  eligible- 
for  awards  when  it  appears  they  have 
participated  in  proceedings  only  on 
behalf  of  other  persons  or  entities  that 
are  ineligible.  The  rule  is  designed  to 
prevent  ineligible  parties  plaiming 
litigation  with  the  government  from 
using  other  organizations,  which  are 
eligible,  to  conduct  their  litigation  in 
order  to  qualify  for  fee  awarids.  We  note 


that  the  Act  does  not  intend  to  exclude 
intervenors  on  behalf  of  the  "pubUc 
interest"  irom  eligibiUty,  the  legislative 
history  indicates  that  the  Congress 
considered  this  question  and  specifically 
declined  to  do  so.  Rather,  it  is  intended 
to  reach  the  situation  in  which  an 
ineligible  entity  solicits  and  finances 
participation  by  an  eligible  one. 

Standards  for  awards:  Section  132.105 
sets  out  the  Act's  standards  for  making 
fee  awards.  The  applicant  is  ordinarily 
entiUed  to  an  award  if  the  agency's 
position  in  the  proceeding  (or  on  a 
significant  separable  issue)  was  not 
substantially  justified,  the  rule's 
definition  of  "substantially  justified" 
reflects  the  legislative  history's 
explanation  that  the  standard  is 
"reasonableness  in  law  and  fact" 

Under  paragraph  (b)  of  { 132.105, 
awards  could  indude  fees  and  expenses 
inoirred  before  the  date  a  proceeding 
begins,  if  they  are  reasonably  necessary 
to  prepare  for  the  proceeding.  Paragraph 
(c)  explains  the  Act's  provision  that 
awards  may  be  reduced  or  denied  if 
appUcants  undidy  protract  proceedings, 
or  if  special  circiunstances  make  an 
award  unjust 

Subpart  B— AUowaUe  Fees  and 
Expenses 

This  subpart  states  generally  the  fees 
and  expenses  that  may  be  awarded 
under  the  Act  Section  132.201  covers 
the  fees  and  expenses  of  attorneys, 
agents  and  expert  witnesses.  The 
provision  restates  the  Act's  direction 
that  awards  should  be  based  on 
prevailing  market  rates  for  services, 
applying  this  principle  even  where  the 
services  are  provided  by  employees  of 
the  party  or  at  a  reduced  rate. 

The  provision  also  includes  the  Act's 
ceilings  on  fees:  $75  per  hour  for 
attorneys  or  agents  and,  for  expert 
witnesses,  the  agency's  maximum  rate 
for  the  payment  of  such  experts. 

The  provision  identifies  some  factors 
to  be  used  in  determining  the 
reasonableness  of  the  fee  request — the 
customary  fee  of  the  attorney  or  agent 
for  similar  services,  the  actual  time 
spent  on  the  case,  and  the  time 
reasonably  spent  in  light  of  the  difficulty 
or  complexity  of  the  issues  in  the 
proceeding.  "These  factors  are  based 
loosely  on  those  used  by  courts  in 
awarding  attorneys  fees.  They  differ 
fit>m  those  standards,  however,  in  that 
greater  emphasis  is  placed  on  the 
"regular  rate"  of  the  attorney,  agent  or 
expert  witness,  when  that  person  is  in 
the  business  of  acting  as  an  attorney, 
agent  or  expert  witness. 

Section  132.201  provides  that 
reasonable  expenses  of  attorneys. 
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agents  and  witnesses  may  be  itemized 
separately  from  hourly  charges,  but  does 
not  identify  the  types  of  expenses 
covered.  "Reasonable  expenses"  is 
intended  to  include  the  types  of 
expenses  customarily  charged  to  clients, 
such  as  travel  expenses  or 
photocopying,  but  not  items  ordinarily 
included  in  hourly  fees,  such  as 
secretarial  services.  It  is  intended, 
moreover,  to  include  only  the 
reasonable  portion  of  such  expenses, 
not  items  such  as  first  class  airfare  or 
duplicating  costs  above  prevailing  rates. 
Section  132.202  covers  awards  for  the 
cost  of  studies,  reports  and  tests.  The 
rule  restates  the  Act's  provision  that 
awards  may  include  the  reasonable  cost 
of  these  items  when  they  are  necessary 
for  the  preparation  of  the  party's  case.  If 
the  charge  for  an  item  exceeds  a 
reasonable  cost  for  the  preparation  of 
similar  items,  the  applicant  could 
recover  the  reasonable  portion  of  the 
cost  Parties  may  sometimes  enter 
evidence  that  is  cumulative  or  studies 
that  are  far  more  elaborate  than 
necessary  to  make  their  points.  The 
phrase  "reasonable  cost"  is  also 
intended  to  be  a  safeguard  against  the 
possibility  that  SBA  would  have  to  pay 
for  such  unnecessary  items. 

Subpart  C — Form  of  Application 

Subpart  C  identifies  the  information  to 
be  included  in  an  application  for  an 
award  of  fees  and  expenses.  The  Act 
itself  requires  submission  of  "an 
application  which  shows  that  the  party 
is  a  prevailing  party  and  is  eligible  to 
receive  an  award  under  this  section,  and 
the  amount  sought  including  an 
itemized  statement  from  any  attorney, 
agent  or  expert  witness  representing  or 
appearing  in  behalf  of  the  party  stating 
the  actual  time  expended  and  the  rate  at 
which  fees  and  other  expenses  were 
computed."  5  U.S.C.  504(a)(2),  The  Act 
also  requires  die  applicant  to  allege  that 
the  position  of  the  agency  was  not 
substantially  justified. 

The  goal  of  these  provisions  is  to 
solicit  sufficient  information  on  these 
subjects  for  agency  personnel  to  make 
an  informed  determination  on  the 
application  without  unduly  burdening 
the  applicant.  The  provisions  divide  the 
application  into  three  parts. 

In  the  basic  application,  the  applicant 
is  to  identify  itself,  the  proceeding,  and 
the  issues  on  which  it  believes  it  has 
prevailed  and  as  to  which  the  agency's 
position  was  not  substantially  justified. 
The  applicant  then  states  its  type  (e.g.. 
individual  agricultural  cooperative,  etc.) 
and  provides  basic  information  on 
eligibility:  The  number  of  employees  on 
the  date  the  proceeding  began,  for 
applicants  other  than  individuals;  a 


description  of  afBliated  individuals  or 
entities,  if  any,  for  applicants  other  than 
individuals  and  sole  owners  of 
unincorporated  businesses;  and  a 
statement  that  the  applicant's  net  worth 
when  the  proceeding  began  did  not 
exceed  the  ceiling  for  its  type,  for  all 
applicants  except  tax  exempt 
organizations  and  agricultural 
cooperatives.  In  lieu  of  the  net  worth 
declaration,  a  tax  exempt  organization 
would  be  required  either  to  state  that  it 
was  included  in  the  current  edition  of 
IRS  Bulletin  78  (which  identifies  most 
qualified  tax  exempt  organizations) 
when  the  proceeding  began,  or,  if  the 
organization  is  a  religious  organization 
which  is  not  required  to  seek  IRS 
approval  of  its  tax  exempt  statiu,  to 
submit  a  description  of  the  organization 
and  an  explanation  of  its  belief  that  it  is 
exempt  An  agricultural  cooperative 
would  have  to  include  a  copy  of  its 
charter  or  articles  of  incorporation  and 
bylaws  to  demonstrate  its  eligibility, 
llie  application  is  to  be  signed  by  the 
applicant  or  a  responsible  official  of  the 
applicant  who  must  state  that  it  is  true 
and  complete  and  that  he  or  she  is 
aware  that  making  a  false  statement  in 
the  application  is  a  felony  under  18 
U.S.C  1001.  The  applicant  would  not  be 
required  to  include  documentary  proof 
of  its  statements  as  to  number  of 
employees,  affiliated  corporations,  at 
tax-exempt  status.  We  believe  the 
statement  subject  to  the  penalties  of  18 
U.S.C  1001,  should  be  adequate  in  the 
first  instance. 

All  applicants  except  tax  exempt 
organizations  and  agricultural 
cooperatives  would  also  have  to  file  a 
statement  of  net  worth  under  ( 132.302. 
The  statement  would  list  the  applicant's 
assets  and  liabilities,  grouped  as 
described  in  the  rule.  We  solicit 
comments  on  whether  the  groups 
identified  in  the  rule  will  provide 
sufficiently  detailed  information  to 
permit  an  informed  decision  on 
eligibility,  and  also  on  whether  they  will 
be  convenient  and  workable  for 
appUcants. 

For  the  convenience  of  appUcants  who 
may  have  prepared  a  financial 
statement  for  another  purpose  (such  as 
to  obtain  a  bank  loan  or  to  file  with  an 
income  tax  return]  near  the  time  the 
proceeding  started,  the  rule  would 
permit  the  filing  of  net  worth 
information  in  any  other  form  diat  is 
sufficient  to  make  an  eligibibty 
determination.  The  applicant  would 
have  to  include  a  statement  describing 
any  adjustments  necessary  for  the 
material  to  reflect  net  worth  on  the  date 
the  proceeding  begaru  The  optional  form 
is  designed  primarily  for  applicants 
whose  net  worth  is  well  below  the 


ceiling.  For  these  applicants  a  precise 
figure  is  obviously  irrelevant  and. 
consequently,  there  is  need  for  less 
detail  on  this  point.  This  provision  is,  in 
effect,  a  form  of  "tiering"  of  the  kind 
encouraged  by  the  Regulatory  Flexibility 
Act  Pub.  L  96-354.  5  U.S.C  601-612. 

Finally,  the  net  WOTth  statement  is  to 
include  either  a  description  of  any   . 
transfers  of  assets  or  obligations 
incurred  within  the  three  months  before 
the  beginning  of  the  proceeding  that 
reduced  the  applicant's  net  worth  below 
the  applicable  net  worth  ceiling,  or  a 
statement  that  none  occurred. 

The  applicant  may  request 
confidential  treatment  for  its  statement 
of  net  worth  by  submitting  it  in  a  sealed 
envelope.  Under  the  rule,  a  statement  so 
submitted  would  not  be  disclosed  to  the 
public  except  to  enforce  18  U.S.C  1001 
(if  the  appUctint  is  prosecuted  for 
making  a  false  official  statement]  or  as 
reqidred  by  law.  In  practical  terms,  "as 
required  by  law"  means  an  agency 
would  not  disclose  the  information 
unless  it  received  a  request  under  the 
Freedom  of  Inframation  Act  5  U.S.C 
552,  and  then  determined  that  the 
material  could  not  be  withheld  under  the 
exemptions  to  that  Act  (In  this  case,  the 
one  most  likely  to  apply  would  be 
Exemption  4. 5  U.S.C  5S2(b)(4),  which 
protects  "trade  secrets  and  commercial 
or  financial  information  obtained  from  a 
person  and  privileged  or  confidential ") 
We  have  included  this  provision 
because  we  believe  applicants  should 
not  have  to  forfeit  their  privacy  to  any 
greater  extent  than  is  legally  required  in 
order  to  receive  an  award.  It  is  unclear, 
however,  whether  these  statements  can 
usually  be  withheld  under  the  Freedom 
of  Information  Act  and  we  solicit 
comment  on  this  issue. 

The  third  section  in  the  subpart 
explains  what  must  be  included  in 
statements  of  fees  and  expenses.  The 
provision  would  require  a  separate 
itemized  statement  of  work  performed, 
and  fees  and  expenses  claimed,  for  each 
attorney  (or  firm)  witness,  or  agent  for 
whose  services  an  award  is  requested, 
verified  by  the  person  (or  representative 
of  the  firm)  who  performed  the  services. 
The  application  would  not  have  to 
include  documentation  of  expenses 
incurred,  but  records  of  those  expenses 
would  have  to  be  kept  in  accordance 
with  the  Internal  Revenue  Service's 
requirements  for  documentation  of 
business  expenses,  so  that  the  expenses 
coidd  be  verified  on  request  by  the 
agency.  We  invite  comment  on  whether 
the  section  is  specific  enough  to  eUdt 
the  information  necessary  to  determine 
the  reasonableness  of  a  request  for  a  fe« 
award. 
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Subpart  D— ProcedutM  for  Cornktoring 
Fa*  A|iplicatioiu 

Proposed  subpart  D  contains  tha 
procedures  that  would  govern  the 
consideration  of  applications  for 
awards.  The  proposed  rules  provide  for 
two  responsive  pleadings:  counsel 
representing  SBA  may  answer  the 
application,  and  the  applicant  may  reply 
to  the  answer.  The  application  and 
responsive  pleadings  are  to  be  filed  and 
served  under  the  agency's  usual  rules. 
The  rules  would  encourage  decision  on 
a  written  record  whenever  possible. 
Responsive  pleadings  that  rely  on  facts 
not  in  the  record  would  have  to  be 
accompanied  by  a^idavits  or  by 
requests  for  further  proceedings  to 
develop  the  necessary  evidence.  On 
request  or  on  his  or  her  own  initiative, 
the  adjudicative  oRicer  could  order  such 
proceedings,  including  informal 
conferences,  oral  argiunent,  additional 
written  submissions,  or  evidentiary 
hearings,  when  necessary  to  provide  an 
adequate  record  for  decision. 

The  rules  direct  the  adjudicative 
officer  to  issue  a  decision  on  the  fee 
appUcation  as  soon  as  possible  after  the 
conclusion  of  the  proceedings 
conducted,  including  written  findings  in 
accordance  with  the  mandate  of  the  Act 
When  applicable,  the  decision  is  also  to 
include  cm  allocation  of  responsibUty  for 
payment  of  an  award  among  other 
agencies  participating  in  the  proceeding, 
llie  rules  do  not  include  specific 
standards  for  such  allocation,  since  we 
believe  the  adjudicative  officer  should 
make  this  determination  based  on  the 
history  of  the  particular  proceeding. 

The  rules  contain  various  deadlines 
for  the  filing  of  pleadings.  The  time 
allowed  in  many  cases  is  somewhat 
short;  even  with  these  deadlines, 
however,  a  deserving  applicant  might 
have  to  wait  a  long  time  before 
obtaining  an  award.  The  30-day 
deadline  for  filing  an  appUcation  is  set 
by  the  statute,  and  the  rides  reflect  our 
belief  that  we  cannot  legally  extend  this 
deadline.  We  intend,  however,  that  the 
other  deadlines  could  be  extended  as 
necessary. 

The  rules  would  strongly  encourage 
settlement  on  awards.  They  provide  that 
counsel  representing  the  agency  may 
defer  filing  an  answer  objecting  or 
consenting  to  an  award  for  30  days  if  he 
or  she  has  agreed  with  the  applicant  to 
negotiate  a  settlement.  This  provision  is 
not  intended  to  limit  settlement 
negotiations  to  30  days,  but  only  to 
provide  that  amount  of  time  for  informal 
discussions  before  the  agency  must  take 
a  formal  position  on  the  merits  of  the 
application. 


The  rulet  alto  state  that  awards  may 
be  settled  either  in  connection  with  a 
settlement  of  the  underiying  issues  In 
the  proceeding  or  separately. 
Simultaneous  settlement  of  the  merits  of 
a  proceeding  and  of  related  attorneys' 
fees  clainu  may  potentially  create  a 
conflict  of  interest  between  parties  and 
their  attorneys.  We  behave,  however, 
that  when  an  award  of  fees  is  a  likely 
possibility  in  a  proceeding,  attorneys' 
fees  will  inevitably  be  a  consideration  in 
settlement  negotiations.  Permitting  a 
settlement  of  both  aspects  of  the 
proceeding  at  once  will  be  more  direct 
and  efficient  than  requiring  a  two-part 
settlement  We  invite  comments  on  the 
advisability  of  this  approach. 

Subpart  E— Payment 

This  subpart  explains  how  an 
applicant  who  has  received  a  favorable 
determination  on  an  application  may 
obtain  payment  To  avoid  any 
appearance  of  foot  dragging  or 
unnecessary  delay  by  the  agency,  it 
would  commit  the  agency  to  pay  within 
60  days  after  the  applicant  shows  it  is 
entitled  to  payment  The  rule  also  states 
that  an  agency  will  not  pay  an  award  if 
any  party  has  sought  court  review  of  the 
agency's  action  on  the  award  or  in  the 
underlying  proceeding.  This  appears  to 
be  required  by  the  Act  (5  U.S.C. 
S04(c)(l)),  w^ch  provides  that  if  a  court 
reviews  the  agency's  decision  in  the 
underlying  proceeding,  onJy  the  court 
may  make  an  award.  Note  that  this 
statutory  provision  seems  to  withhold 
bom  SBA  the  ability  to  make  any 
payment  to  an  applicant  if  any  party  to 
the  proceeding  asks  for  judicial  review 
of  the  underlying  decision,  even  if  the 
applicant  has  not  initiated  the  appeal. 

It  is  hereby  certified  that  these 
regulationJB  do  not  constitute  major  rules 
for  the  purposes  of  Executive  Orider 
12291.  It  is  further  certified  pursuant  to 
section  605  of  the  Regulatory  Flexibility 
Act  5  U.S.C.  605,  that  these  rules  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

list  of  Subjects  in  13  CFR  Part 

Equal  access  to  justice.  Claims, 
Lawyers. 

Accordingly,  pursuant  to  section 
5(b)(7)  of  the  Small  Business  Act  15 
U.S.C.  634(b)(7),  and  section  504  of  the 
Administrative  Procedure  Act  15  U.S.C. 
504,  the  following  rules  are  hereby 
adopted. 

Part  132  is  added  to  13  CFR  to  read  as 
follows: 


Purpose  of  these  rulet. 
When  the  Act  applies. 
Proceedings  covered 
Eligibility  of  applicants. 
Standards  for  awards. 
Awards  against  other  agendet. 


PART132— RULES  FOR 
IMPLEMENTATION  OF  THE  EQUAL 
ACCESS  TO  JUSTICE  ACT 

Subpart 

Sec. 

132.101 

132.102 

132.103 

132.104 

13^106 

132.106 

SubfMrt  B— AllowaMe  Feat  and  I 

132.201  Attorney,  agent  and  expert  writness 
fees. 

132.202  Studies,  analyses,  engineering 
reports,  tests  and  projects. 

SubfMrt  C-ftrm  of  Appaeadon 

132.301  Contents  of  basic  application. 

132.302  Statements  of  net  worth. 

132.303  Statements  of  fees  and  expenses. 

Subpart  D    Procaduras  for  Considering 
Applicattone 

132.401 
132.402 
132.403 
132.404 
132.405 
132.406 
132.407 
132.406 
132.409 
132.410 


Filing  and  service  of  documents. 

When  applications  can  be  filed. 

Answers  to  applications. 

Replies. 

Comments  by  other  parties. 

Settlements. 

Further  proceedings. 

Decisions. 

Finality;  agency  review. 

Judicial  review. 


Subpart  E    Paymants 

132.501    Payments  of  awards. 
Authority:  5  VS.C.  504  and  504  note. 

Subpart  A— Oanoral  ProvialofW 

§132.101    Purpoaaofthaaarulaa. 

The  Equal  Access  to  Justice  Act  5 
U.S.C.  504  and  504  note,  provides  for 
awarding  attorney  fees  and  other 
adjudication  expenses  to  eligible 
individuals  and  entities  who  are  parties 
to  certain  administrative  proceedings 
(called  "adversary  adjudications") 
before  this  Agency.  Parties  may  be  able 
to  receive  awards  when  they  prevail 
over  the  Agency,  unless  the  Agency's 
position  in  the  proceeding  was 
substantially  justified.  These  rules 
define  eligible  parties  and  identify  the 
kinds  of  proceedings  covered.  They  also 
explain  how  to  apply  for  awards,  and 
the  procedures  and  standards  that  this 
Agency  will  use  to  make  them. 


S  132.102    WhanttwAeli 

The  Act  appliei  to  any  adversary 
adjudication  pending  before  the  Agency 
at  any  time  between  October  1, 1981, 
and  September  30, 1984.  This  includes 
proceedings  begun  before  October  1, 
1981,  if  final  Agency  action  has  not  been 
taken  before  that  date,  and  proceedings 
pending  on  September  30, 1964, 
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regardless  of  when  they  were  initiated 
or  when  final  A^ncy  action  occtirs. 

§  132.103    Proceedings  covered. 

(a)  The  Act  applies  to  adversary 
adjudications  conducted  by  this  Agency. 
An  adversary  adjudication  is  an 
adjudication  required  to  be  conducted 
imder  5  U.S.C.  554  in  which  the  position 
of  this  or  any  other  agency,  or  any 
component  of  any  agency,  i»  represented 
by  an  attorney  or  other  representative 
who  enters  an  appearance  and 
participates  in  the  proceedings.  For  this 
Agency,  cases  ordinarily  covered  are: 

(1)  Matters  conducted  pursuant  to 
section  8(a][g)  of  the  Small  Business  Act 
15  U.S.C.  637(a)(9),  and 

(2)  Matters  conducted  pursuant  to 
sections  309  and  313  of  the  Small 
Business  Investment  Act.  15  U.S.C.  687a 
and  e. 

(b)  If  this  Agency  orders  a  particular 
matter  to  be  determined  as  an  adversary 
adjudication  under  the  procedures  set 
out  in  5  U.S.C.  554,  the  Act  will  apply, 
and  this  Agency  will  so  state  in  its  order 
designating  the  matter  of  hearing. 

§13Z104    EHqlbWty  of  appicanU. 

(a)  In  order  to  be  eligible  for  an  award 
of  attorney  fees  or  other  expenses  under 
the  Act  the  applicant  must  be  a  party  to 
the  adversary  adjudication  for  which  it 
seeks  an  award.  The  term  "party"  is 
defined  in  5  U.S.C.  551(3).  For  the 
purpose  of  determining  eligibility,  the 
"party"  shall  be  the  person  or  entity 
identified  in  the  order  or  notice  initiating 
the  proceeding  or  permitting 
intervention  in  it  All  conditions  of 
eligibility  set  out  in  this  subpart  and  in 
Subpart  C  mast  be  satisfied. 

(b)  The  types  of  eligible  appliciints  are 
as  follows: 

(1)  Individuals  with  a  net  worth  not 
more  than  $1  million; 

(2)  Sole  owners  of  unincorporated 
businesses  if  the  owner  has  a  net  worth 
of  $5  million  or  less  and  not  more  than 
500  employees; 

(3)  Charitable  or  other  organizatioiu 
exempted  from  taxation  by  section 
501(c]  (3)  of  the  Internal  Revenae  Code 
(26  U.S.C.  501(c)(3))  having  not  more 
than  500  employees; 

(4)  Cooperative  associations  as 
defined  in  section  15(a)  of  the 
Agricultiiral  Marketing  Act  (12  U.S.C. 
1141(a))  having  not  more  than  500 
employees;  and 

(5)  All  other  partnerships, 
corporatiiais.  associations  or  pubUc  or 
private  organizations  having  $5  million 
or  less  net  worth  than  500  employees. 

(c)  For  the  purposes  of  eligibility,  the 
net  worth  and  number  of  employees  of 
an  applicant  shall  be  determined  as  of 
the  date  the  proceeding  was  initiated. 


(d)  Whether  an  applicant  who  owns 
an  unincorporated  business  will  be 
considered  as  an  "individual"  or  a  "sole 
owner  of  an  unincorporated  business" 
will  be  determined  by  whether  the 
applicant's  participation  in  the 
proceeding  is  related  primarily  to 
individual  interests  or  business 
interests. 

(e)  Hie  employees  of  an  applicant 
include  all  those  persons  regulariy 
providing  work  at  the  time  the 
proceeding  was  initiated,  whether  or  not 
at  work  on  that  date. 

(f)  An  applicant's  net  worth  includes 
the  value  of  any  assets  disposed  of  for 
the  purpose  of  meeting  an  eligibility 
standard  and  excludes  any  obligations 
incurred  for  this  t)urpo8e.  Transfers  of 
assets  or  obligations  incurred  for  less 
than  reasonably  equivalent  value  will  be 
presumed  to  have  been  made  for  this 
purpose. 

(g)  The  net  worth  and  niunber  of 
employees  of  the  applicant  and  all  of  its 
affiliates  shall  be  aggregated  to 
determine  eligibility.  "AffiUates"  are 
other  individuals,  corporations  or  other 
entities  directly  or  indirecUy  connected 
to  the  applicant  by  a  chain  of  ownership 
or  control  of  a  majority  of  the  voting 
shares  or  other  interests. 

(h)  An  applicant  is  not  eligible  if  it 
appears  from  the  facts  and 
circimistances  that  it  has  participated  in 
the  proceeding  only  on  behalf  of  other 
persons  or  entities  that  are  ineligible. 


f  132.106 

(a)  A  prevailing  applicant  may  receive 
an  award  for  fees  and  expenses  unless 
the  position  for  an  agency  during  the 
proceeding,  m  with  respect  to  an 
ancillary  or  subsidiary  issue  in  the 
proceeding  that  is  sufficiently  significant 
and  discrete  to  merit  treatment  as  a 
separate  unit  was  substantially 
justified.  To  avoid  an  award,  the  agency 
must  carry  the  burden  of  proof  that  its 
position  was  reasonable  in  fact  and  law. 
No  presimiption  arises  that  SBA's 
position  was  not  substantially  justified 
simply  because  it  did  not  prevail  in  a 
given  proceeding. 

(b)  Awards  for  fees  and  expenses 
incurred  before  the  date  on  which  a 
proceeding  was  initiated  are  allowable 
only  if  the  applicant  can  demonstrate 
that  they  were  reasonably  incurred  in 
preparation  for  the  proceeding. 

(c)  Awards  will  be  reduced  or  denied 
if  the  applicant  has  unduly  or 
unreasonably  protracted  die  proceeding 
or  if  other  special  circumstances  make 
an  award  unjust. 


proceedings  in  this  agency  covered  by 
this  part  unless  it  has  agreed  that  it  will 
pay  any  fee  awards  for  which  this 
agency  determines  it  is  hable  under 
these  rules,  subject  to  judicial  review. 

Subpart  B— AMowaMa  Feea  and 
Expensea 

S  132.201    Attorney,  agent  and  expert 
witness  fees. 

(a)  Awards  will  be  based  on  rates 
customarily  charged  by  persons  engaged 
in  the  business  of  acting  as  attorneys, 
agents  and  expert  witnesses.  Awards 
will  be  calculated  on  this  basis  for  all 
fees  and  expenses  actually  incurred.  If 
the  services  were  provided  by  an 
employee  of  the  applicant  or  were  made 
available  free  or  at  a  reduced  rate,  fees 
and  expenses  will  be  calculated  at  such 
reduced  rate. 

(b)  Under  the  Act  an  award  for  the 
fees  of  an  attorney  or  agent  may  not 
exceed  $75i)0  per  hour,  regardless  of  the 
actual  rates  charged  by  the  attorney  or 
agent  An  award  for  the  fees,  of  an 
expert  witness  may  not  exceed  $25  per 
hour,  regardless  of  the  actual  rate 
charged  by  the  witness. 

(c)  In  determining  the  reasonableness 
of  the  fees  sought  for  attorneys,  agents 
or  expert  witnesses,  the  adjudication 
officer  shall  consider  factors  bearing  on 
the  request  such  as: 

(1)  If  the  attorney,  agent  or  witness  is 
in  private  practice,  his  or  her  ciistomary 
fee  for  like  services; 

(2)  The  prevailing  rate  for  similar 
services  in  the  community  in  which  the 
attorney,  agent  or  witness  ordinarily 
performs  services; 

(3)  The  time  actually  spent  in  the 
representation  of  the  applicant  and 

(4)  The  time  reasonably  spent  in  light 
of  the  difficulty  and  complexity  of  the 
issues  in  the  proceedings. 


i  132.10*    Awards 

No  other  agency  may  intervene  or 
otherwise 'participate  as  a  party  in 


1 132.202 

reports,  teats  and  projacta. 

The  reasonable  cost  (or  the 
reasonable  portion  of  tihe  cost)  of  any 
study,  analysis,  engineering  report  test 

E reject  or  similar  matter  prepared  on 
ehalf  of  a  party  may  be  awarded  to  the 
extent  that: 

(a)  lie  charge  for  the  services  does 
not  exceed  the  prevailing  rate  payable 
for  similar  services,  and 

(b)  T^e  study  or  other  matter  was 
necessary  to  the  preparation  of  the 
party's  case. 

8at>part  C— Form  of  Applcotfon 

1132.301    Ooments  at  btako  ^pIciaMon. 
(a)  AppUcatkna  shall  be  in  writing 
and  shall  contain  (1)  the  name  of  the 
applicant  and  the  identification  of  the 
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proceeding.  (2)  a  declaration  that  the 
applicant  believes  that  it  has  prevailed, 
and  an  identiHcation  of  each  issue  as  to 
which  the  position  of  an  agency  or 
agencies  in  the  proceeding  was  not 
substantially  justified.  (3]  a  statement  of 
the  applicant's  type  (in  terms  of  the 
types  of  applicants  described  S  132.104), 
(4)  for  each  applicant  other  than  an 
individual  as  defined  in  S  132.104,  a 
statement  of  the  numbers  of  its 
employees  on  the  date  on  which  the 
proceeding  was  initiated,  (5)  for  each 
applicant  other  than  an  individual  or  a 
sole  owner  of  an  unincorporated 
business,  a  description  of  any  affiliated 
individuals  or  entities,  as  the  term 
"affiliated"  is  defined  in  §  132.104.  or  a 
statement  that  none  exist,  (6)  where 
applicable,  a  statement  that  the 
applicant  had  a  net  worth  not  more  than 
the  ceiling  estabUshed  for  its  type,  as  of 
the  date  which  the  proceeding  was 
initiated,  and  (7)  any  other  matters  that 
the  applicant  believes  appropriate. 

(b)  Applications  filed  by  a  tax  exempt 
organization  described  in  S  132.104  shall 
also  contain  either  (1)  a  statement  that 
the  applicant  was  listed,  on  the  date  of 
the  initiation  of  the  proceeding,  in  the 
then-current  edition  of  IRS  Bulletin  78, 
"Organizations  qualified  under  section 
170(c)  of  the  Internal  Revenue  Code  of 
1954."  or  (2)  if  the  applicant  is  a  tax 
exempt  religious  organization  not 
required  to  obtain  a  ruling  from  the 
Internal  Revenue  Service  on  its  exempt 
status,  a  brief  description  of  the 
organization  and  statement  of  the  basis 
for  its  belief  that  it  is  exempt  Qualified 
tax  exempt  organizations  are  not 
required  to  file  a  statement  of  net  worth. 

(c)  Applications  filed  by  a  cooperative 
association  as  defined  in  section  15(a)  of 
the  Agricultural  Marketing  Act  (12 
U.S.C.  1141j(a)}  shall  also  include  a  copy 
of  the  cooperative's  charter  or  articles  of 
incorporation  and  of  its  bylaws. 
Qualified  cooperatives  are  not  required 
to  file  a  statement  of  net  worth. 

(d)  All  applications  shall  be  signed  by 
the  applicant,  or  a  responsible  and 
knowledgeable  official  of  an  applicant 
that  is  not  an  individual.  The  individual 
signing  the  application  shall  state  that 
the  application  and  the  statement  of  the 
net  worth  (if  any)  are  true  and  complete 
to  the  best  of  his  or  her  information  and 
belief,  and  that  he  or  she  understands 
that  the  application  and  statement  are 
official  statements  subject  to  section 
1001  of  the  United  States  Criminal  Code 
(18  U.S.C  1001),  which  provides  that 
making  a  false  official  statement  is  a 
felony  punishable  by  fine  and 
imprisonment.  The  individual  signing 
the  application  shall  also  provide  the 
address  and  telephone  number  at  which 


he  or  she  can  be  contacted  to  verify  or 
explain  any  information  in  the 
application. 


1132.302    StalMiMntofiwIinMlli. 

(a)  Each  applicant  except  a  qualified 
tax  exempt  organization  or  a  qualified 
cooperative  must  submit  with  its 
apphcation  a  detailed  exhibit  showing 
its  net  worth  at  the  time  the  proceeding 
was  initiated.  If  any  individual 
corporation,  or  other  entity  directly  or 
indirectiy  controls  or  owns  a  majority  of 
voting  shares  or  other  interest  of  the 
applicant,  or  if  the  applicant  directly  or 
indirectly  owns  or  controls  a  majority  of 
voting  shares  of  other  interest  of  any 
corporation  or  other  entity,  the  exhibit 
must  include  a  showing  of  the  net  worth 
of  all  such  affiliates.  The  exhibit  may  be 
in  any  form  convenient  to  the  appHcant, 
provided  that  it  makes  full  disclosure  of 
the  applicant's  and  any  affiliates'  assets 
and  liabilities  and  is  sufficient  to 
determine  whether  the  applicant 
qualifies  under  the  standards  of  5  U.S.C. 
504(b)(l)(B)(i).  The  adjudicative  officer 
may  require  an  applicant  to  file 
additional  information  to  determine  the 
applicant's  eligibility  for  an  award. 

(b)  The  net  worth  exhibit  shall 
describe  any  transfers  of  assets  from,  or 
obligaticMu  incurred  by,  the  applicant  or 
any  affiliate,  occurring  in  the  one-year 
period  prior  to  the  date  on  which  the 
proceeding  was  initiated,  that  reduced 
the  net  worth  of  the  appUcant  and  its 
affiliates  below  the  applicable  net  worth 
ceiling.  If  there  were  no  such 
transactions,  the  applicant  shall  so 
state. 

(c)  The  net  worth  exhibit  shall  be 
included  in  the  public  record  of  the 
proceeding. 

§132.303    Statemwits  of  feet  «id 


(a)  All  applications  shall  be 
accompanied  by  an  itemized  statement 
or  statements  of  the  fees  and  expenses 
of  the  attorneys,  expert  witnesses,  and 
agents,  incurred  in  connection  with  the 
proceeding,  for  which  an  award  is 
sought  out 

(b)  A  separate  itemized  statement 
showdng  the  hours  spent  in  work  in 
connection  with  the  proceeding  by  each 
individual  and  a  description  of  what 
was  accomplished,  the  rate  at  which 
fees  were  computed,  the  total  amount 
claimed,  and  the  total  amount  agreed  to 
be  paid  by  the  applicant  must  be 
submitted  for  each  persoa  firm  or  other 
entity  for  which  the  applicant  seeks  an 
award. 

(c)  The  rules  governing  the  allowance 
of  fees  and  expenses,  set  forth  In 
Subpart  B  of  this  part  shall  be  followed. 
Expenses  must  be  verifiable  in 


accordance  writh  the  standards 
published  by  the  Internal  Revenue 
Service  for  the  documentation  of 
business  expenses. 

(d)  Each  separate  statement  must  be 
verified  by  the  person,  firm  or  other 
entity  performing  services  for  which  an 
award  is  sought  in  accordance  with  the 
requirements  set  forth  in  paragraph  (d) 
ofSl32J01. 

Subpart  D— Procedures  for 
Considering  AppHcatkMis 

§132.401    FMng  and  service  of  docuBwnto. 

All  Applications  for  an  award  of  fees, 
answers,  or  repUes,  comments,  and 
other  pleadings  and  dociunents  related 
to  appUcations  shall  be  filed  in  the  same 
manner  as  other  pleadings  in  the 
proceeding  and  served  on  all  parties  to 
the  proceeding,  except  as  provided  in 
§  132.302(c)  for  Confidential  Statements 
ofNetWorA. 

§132.402    WhenapplieelionseanbeWed. 

(a)  The  Act  provides  that  an 
application  for  an  award  may  not  be 
made  later  than  thirty  days  after  final 
Agency  action  on  the  proceeding.  This 
Agency  does  not  have  the  power  to 
allow  exceptions  for  later  filings,  and 
thus  the  applicant  must  file  and  serve 
the  application  no  later  than  30  days 
after  ttie  later  of  (1)  the  date  wfaidi  this 
agency  declines  to  review  an  initial 
decision  or  other  proposed  disposition 
of  the  proceeding  by  an  adjudicative 
officer,  or  (2)  the  date  on  which  the 
Agency  issues  an  order  disposing  of 
petitions  to  reconsider  the  Agency's 
final  action,  or  (3)  if  no  petitions  for 
reconsideration  were  filed,  the  date  on 
which  they  were  due. 

(b)  An  application  may  be  filed  any 
time,  before  the  last  filing  date  as 
determined  under  paragraph  (a)  of  this 
section,  that  the  applicant  believes  that 
it  has  prevailed.  An  applicant  has 
prevailed  when  the  Agency  has  taken 
favorable  action  of  one  of  the  types 
specified  in  paragraphs  (a)  (1)  through 
(3)  of  this  section  with  respect  either  to 
the  entire  proceeding  or  to  an  ancillary 
or  subsidiary  issue  in  the  proceeding 
that  is  sufficiently  significant  and 
discrete  to  merit  treatment  as  a  separate 
unit 


§132.403    Amwerstei 

(a)  GenemL  Within  15  days  after 
service  of  the  application,  counsel 
representing  the  agency  fit>m  which  an 
award  is  sought  shall  file  an  answer  of 
one  of  the  types  described  in  paragraphs 
(b)  through  (d)  of  this  section.  Unless 
counsel  requests  and  is  granted  an 
extension  of  time  for  filing,  failure  to  file 
an  answer  within  the  15-day  period  will 
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be  treated  as  a  consent  to  the  award 
requested. 

(b)  Counsel.  If  the  agency  counsel 
does  not  object  to  the  award  requested, 
he  or  she  shall  file  an  answer  consenting 
to  the  award. 

(c)  Negotiation.  If  the  agency  counsel 
and  the  applicant  believe  that  the  issues 
in  the  fee  application  can  be  settled, 
they  may  jointly  file  an  answer  stating 
their  intent  to  negotiate  a  settlement. 
Within  30  days  thereafter  the  agency 
counsel  shall  file  an  answer  consenting 
or  objecting  to  an  award,  or  a  proposed 
settlement  on  the  application. 

(dj  Objection,  If  the  agency  counsel 
objects  to  the  award  requested,  he  or 
she  shall  file  an  answer  objecting,  which 
shall  explain  in  detail  the  agency 
counsel's  position  and  identify  the  facts 
relied  on  in  support.  If  the  objection  is 
based  on  any  alleged  facts  not  already 
in  the  record  of  the  proceeding,  the 
agency  counsel  shall  include  with  the 
objection  either  supporting  affidavits  or 
a  request  for  further  proceedings  under 
§  132.407. 

§132.404    RepllM. 

Within  15  days  after  service  of  an 
objection,  the  applicant  may  file  a  reply. 
If  Uie  reply  is  based  on  any  alleged  facts 
not  already  in  the  record  of  the 
proceeding,  the  applicant  shall  include 
with  the  reply  either  supporting 
afiidavits  or  a  request  for  further 
proceedings  imder  §  132.407. 

§  132.405    Comments  by  ottwr  parties. 

Any  party  to  a  proceeding  other  than 
the  applicant  and  agency  counsel  may 
file  comments  on  an  application  or  an 
answer.  A  commenting  party  may  not 
participate  further  in  proceedings  on  the 
application  unless  the  adjudicative 
officer  determines  that  the  public 
interest  requires  additional  exploration 
of  matters  raised  in  the  comments. 

§132.406    Settlements. 

The  applicant  and  agency  counsel 
may  agree  on  a  proposed  settlement  of 
the  award  before  final  action  on  the 
application,  either  in  connection  with  a 
settlement  of  the  issues  in  the 
underlying  proceeding,  or  after  the 
underlying  proceeding  has  been 
concluded.  If  a  prevailing  party  and 
agency  counsel  agree  on  a  proposed 
settlement  of  an  award  before  an 
application  has  been  filed,  the 
application  shall  be  filed  with  the 
proposed  settlement. 

§  132.407    Further  proceedings. 

(a)  General.  Ordinarily,  the 
determination  of  an  award  will  be  made 
on  the  basis  of  the  written  record. 


However,  on  request  of  either  the 
applicant  or  the  agency  counsel,  or  on 
his  or  her  own  initiative,  the 
adjudicative  officer  may  order  further 
proceedings,  including  an  informal 
conference,  oral  argument,  additional 
written  submissions  or  an  evidentiary 
hearing,  as  provided  in  this  section. 
Further  proceedings  should  not  be 
considered  routine  and,  where 
necessary,  will  be  conducted  as 
promptly  as  possible. 

(b)  Informal  conferences;  oral 
argument  The  adjudicative  officer  may 
schedule  an  informal  conference  to 
discuss  an  application  or  an  oral 
argiuneht  on  any  issues  related  to  the 
application  whenever  he  or  she  believes 
the  conference  or  argument  may  be 
helpful  in  resolving  or  in  encouraging 
settlement  of  the  issues. 

(c)  Written  submissions.  The 
adjudicative  officer  may  order  an 
applicant,  agency  counsel,  or  a  party 
filing  comments  under  S  132.405  to  make 
additional  written  evidentiary 
submissions  whenever  he  or  she 
believes  they  are  necessary  to  provide  a 
record  adequate  to  decide  the  issues 
related  to  the  apphcation.  A  request  that 
the  adjudicative  officer  order  written 
submissions  shall  specifically  identify 
the  information  sought  and  shall  explain 
why  the  information  is  necessary  to 
decide  the  issues. 

(d)  Hearings.  The  adjudicative  officer 
shall  hold  an  evidentiary  hearing  only 
on  disputed  issues  of  material  fact  that 
caimot  be  adequately  resolved  through 
written  submissions.  A  request  for 
hearing  shall  specifically  identify  the 
disputed  issues  and  the  evidence  to  be 
presented  at  the  hearing  and  shall 
explain  why  an  oral  evidentiary  hearing 
is  necessary  to  resolve  the  issues.  The 
procedures  for  the  hearing  are  those  that 
apply  to  the  underlying  proceeding. 

{132.408    Decisions. 

The  adjudicative  officer  shall  issue  a 
decision  on  the  application  as  promptly 
as  possible  after  the  filing  of  the  last 
document  or  the  conclusion  of  the 
hearing.  The  decision  shall  include 
written  findings  and  conclusions  on  the 
applicant's  eligibility  and  status  as  a 
prevailing  party,  but  shall  not  disclose 
the  net  worth  of  the  applicant.  The 
decision  on  the  reasonableness  of  the 
amount  requested  shall  include  an 
explanation  of  the  reasons  for  any 
difference  between  the  amount 
requested  and  the  amount  awarded.  The 
decision  shall  also  include,  if  at  issue, 
findings  on  whether  the  agency's 
position  was  substantially  justified, 
whether  the  applicant  unduly  protracted 
the  proceedings  or  whether  other  special 


circumstances  make  an  award  unjust  If 
the  applicant  has  sought  an  award 
against  more  than  one  agency,  the 
decision  shall  allocate  responsibility  for 
payment  of  any  award  made  among  the 
agencies,  and  shall  explain  the  reasons 
for  the  allocation  made. 

8  132.409    Finaltty;  agency  review. 

(a)  Finality  of  adjudicative  officer's 
decision.  Uriless  the  appUcant  or  agency 
counsel  seeks  it  under  paragraph  (b]  of 
this  section  or  the  agency  issues  an 
order  taking  review  of  the  decision  on 
its  own  initiative,  the  adjudicative 
officer's  decision  on  the  application 
shall  become  a  final  decision  of  the 
agency  30  days  after  it  is  issued. 

(b)  Agency  review.  The  applicant's 
counsel  may  seek  review  of  Uie 
adjudicative  officer's  decision  on  the  fee 
apphcation  by  filing  and  serving  a 
petition  for  review  within  20  days  after 
issuance  of  the  decision.  The  agency 
may  also  decide  to  review  an 
adjudicative  officer's  decision  on  its 
own  initiative.  Whether  to  review  a 
decision  is  a  matter  within  the 
discretion  of  the  agency.  The  standard 
of  review  will  be  that  ordinarily  appUed 
to  initial  decisions,  except  that  an 
adjudicative  officer's  determination  on 
the  justification  of  the  agency's  position 
as  a  party,  on  whether  the  applicant 
unduly  prolonged  the  proceeding  and  on 
whether  other  special  circimistances 
make  an  award  unjust  will  be  reversible 
only  for  abuse  of  discretion.  The  agency 
will  issue  a  final  decision  on  the 
application  or  remand  the  application  to 
the  adjudicative  officer  for  further 
proceedings. 

§132.410    Judicial  review. 

Judicial  review  of  final  agency 
decisions  on  awards  may  be  obtained  as 
provided  in  5  U.S.C.  504(c)(2). 

Subpart  E— Payment 

9 132.501    Payment  of  awards. 

An  applicant  seeking  payment  of  an 
award  shall  submit  to  the  Controller  of 
SBA  a  copy  of  the  Agency's  final  award 
along  with  a  statement  that  it  will  not 
seek  review  (or  further  review)  of  the 
agency  decision,  or  on  the  award,  in  the 
United  States  courts.  The  Agency  will 
pay  the  apphcant  the  amount  awarded 
within  60  days  after  receiving  the 
applicant's  submission,  unless  judicial 
review  of  the  award  or  of  the  underlying 
decision  of  the  adversary  adjudication 
has  been  sought  by  the  applicant  or  any 
other  party  to  the  proceeding. 
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Dated:  May  17, 1982. 
James  C.  Sanders, 

Administrator. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  177 

[Docket  No.  81F-0186] 

Indirect  Food  Additives:  Polymers; 
Rubt>er  Articles  Intended  for  Repeated 
Use 

AQENCV:  Food  and  Drug  Administration. 
AcnoM:  Final  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  polyester  elastomers 
produced  by  the  condensation  of 
dimethyl  terephthalate,  1,4-butanediol. 
and  a-hy6ro-omega- 
hydroxypoly(oxytetramethylene),  as 
components  of  rubber  articles  intended 
for  repeated  use  in  contact  with  food. 
The  substances  are  limited  to  use  in 
contact  with  food  that  contains  not  more 
than  8  percent  alcohol  at  temperatures 
not  greater  than  150°  F.  This  action  is  in 
response  to  a  petition  filed  by 
Springbora  Institute  Bioresearch,  Inc.. 
Spencerville,  OH  45887.  the  parent 
company  of  SL  Testing  Institute,  on 
behalf  of  Toyobo  Co.,  Ltd.,  Japan. 
DATES:  Effective  May  21. 1982; 
objections  by  June  21. 1982. 
address:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  E.  Kashtock,  Bureau  of  Foods 
{HFF-334),  Food  and  Drug 
Administration.  200  C  St  SW., 
Washington.  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  July  7. 1981  (48  FR  35192).  FDA 
announced  that  a  petition  (FAP  8B3417) 
had  been  filed  by  SL  Testing  Institute. 
Enfield,  CT  06082.  on  behalf  of  Toyobo 
Co.,  Ltd.,  Japan,  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  Ae  safe  use  of  polyester 
elastomers  produced  by  die 
condensation  of  dimethyl  terephthalate. 
1,4-butanediol,  and  a-hydro-ome^- 
hydroxypoly(oxytetramethylene)  as 
articles  intended  for  repeated  use  in 
contact  with  food  containing  not  more 
than  8  percent  alcohol. 


FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe  and  that  the 
regulations  should  be  amended  as  set 
forth  below.  In  accordance  with 
S  171.1(h)  (21  CFR  171.1(h)),  die 
documents  FDA  considered  and  relied 
upon  in  reaching  its  decision  to  approve 
the  petition  are  available  for  inspection 
at  the  Bureau  of  Foods  (address  above) 
by  appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  9  171.1(h)(2),  die  agency  wUl 
delete  from  the  documents  any  materials 
that  are  not  available  for  public 
disclosure  before  making  the  documents 
available  for  public  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement 
therefore  need  not  be  prepared.  The 
agency's  finding  of  no  significant  impact 
and  the  evidence  supporting  this  finding 
may  be  seen  in  the  Dockets 
Management  Branch  (address  above), 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  177 

Food  additives;  Polymeric  food 
packaging. 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201(8), 
409.  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(s),  348))  and  under  audiority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10  (formerly  5.1;  see 
46  FR  26052;  May  11, 1981)),  Part  177  is 
amended  in  S  177.2600(c)(4)(i)  by 
alphabetically  inserting  a  new  item  in 
the  list  of  elastomers  to  read  as  follows: 

§177.2600    Rubt>er  artlcies  intondMl  for 
repeated  use. 


(c)  *  *  * 

(4)  *  •  • 

(i)  *  *  • 

Polyester  elastomers  derived  from  the 
reaction  of  dimethyl  terephthalate,  1.4- 
butanediol,  and  a-hydro-o/nego- 
hydroxypoly(oxyteframethylene);for 
use  only  in  contact  with  foods 
containing  not  more  than  8  percent 
alcohol  and  limited  to  use  in  contact 
with  food  at  temperatures  not  exceeding 
150°  F. 
*        *        •        •        • 

Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  June  21, 1982 


submit  to  the  Dockets  Management 
Branch  (HFA-305)  (address  above), 
written  objections  thereto  and  may 
make  a  written  request  for  a  public 
hearing  on  the  stated  objections.  Each 
objection  shall  be  separately  numl)ered 
and  each  numbered  objection  shall 
specify  with  particularity  the  provision 
of  the  regulation  to  which  objection  is 
made.  Each  numbered  objection  on 
which  a  hearing  is  requested  shall 
specnfically  so  state;  faUure  to  request  a 
hearing  for  any  particular  objection 
shall  constitute  a  waiver  of  the  right  to  a 
hearing  on  that  objection.  Each 
numbered  objection  for  which  a  hearing 
is  requested  shall  include  a  detailed 
description  and  analysis  of  the  specific 
factual  information  intended  to  be 
presented  in  support  of  the  objection  in 
the  event  that  a  hearing  is  held;  failure 
to  include  such  a  description  and 
analysis  for  cmy  particular  objection 
shall  constitute  a  waiver  of  the  right  to  a 
hearing  on  the  objection.  Three  copies  of 
all  documents  shall  be  submitted  and 
shall  be  identified  with  the  docket 
number  found  in  brackets  in  the  heading 
of  this  regulation.  Received  objections 
may  be  seen  in  the  office  above  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

Effective  date.  This  regulation  shall 
become  effective  May  21. 1982. 

(Sees.  201(8),  409.  72  SUt  1784-1788  as 
amended  (21  U.S.C.  321(8),  348)) 

Dated:  May  11, 1982. 
William  F.  Randolph, 

Acting  Associate  Comwissionerfor 
Regulatory  Affairs. 

[FK  Doc  82-13900  Hied  S-20-S2  ft45  amj 
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21  CFR  Parts  177  and  178 

(Docket  Na  80F-0029] 

Indirect  Food  Additives:  Polymers; 
Adjuvants,  Production  Aids,  and 
Sanltizers 

AGENCY:  Food  and  Drug  Administration. 
ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  azodicarbonamide  as  a 
blowing  agent  for  polyethylene  foam 
articles  that  contact  food  and  as  an 
adjuvant  in  the  production  of 
polyethylene  sealing  gaskets  for  food 
containers.  Voltek,  inc.,  filed  a  petition 
requesting  such  uses. 

DATES:  Effective  May  21. 1982; 
objections  by  June  21. 1982. 
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ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Roclcville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT 
Thomas  C.  Brown,  Bureau  of  Foods 
(HFF-334),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-472-574a 
SUPPLEMENTARY  INFORMATION:  In  8 

notice  published  in  the  Federal  Register 
of  April  11, 1980  (45  FR  24921),  FDA 
announced  that  a  food  additive  petition 
(FAP  7B3260)  had  been  filed  by  Voltek. 
Inc.,  100  Shepard  St.,  Lawrence,  MA 
01843,  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  azodicarbonamide  as  a 
blowing  agent  for  polyethylene  foam 
articles  that  contact  food. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  use  of  the 
additive  is  safe  and  that  the  regulations 
should  be  revised  as  set  forth  below.  In 
accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the  documents 
that  FDA  considered  and  relied  upon  in 
reaching  its  decision  to  approve  the 
petition  are  available  for  inspection  at 
the  Bureau  of  Foods  (address  above)  by 
appointment  with  the  information 
contact  person  listed  above.  As 
provided  in  §  171.1(h)(2),  the  agency  will 
delete  from  the  documents  any  materials 
that  are  not  available  for  public 
disclosure  before  making  the  documents 
available  for  inspection. 

FDA  is  amending  §  178.3010  (21  CFR 
178.3010)  to  add  a  new  substance, 
azodicarbonamide,  for  use  as  a  blowing 
agent  in  foamed  polyethylene  complying 
with  item  2.1  of  21  CFR  177.1520,  is 
retitling  the  regulation  as  "Adjuvant 
substances  used  in  the  manufacture  of 
foamed  plastics,"  and  is  making  some 
editorial  changes  in  the  regulation. 
These  editorial  changes  do  not  change 
the  scope  or  substance  of  the  existing 
regulation,  but  simply  permit  it  to  list 
blowing  agents  and  other  adjuvants 
used  in  the  production  of  foamed 
plastics  when  future  regulations 
permitting  such  uses  are  promulgated. 
Azodicarbonamide  is  currently 
regulated  under  S  177.1210  Closures 
with  sealing  gaskets  for  food  containers 
(21  CFR  177.1210)  for  general  use  in 
sealing  gaskets  at  a  level  of  2  percent 
Although  the  new  use  of 
azodicarbonamide  specified  in 
§  178.3010  would  be  included  in 
S  177.1210  by  cross  reference,  FDA  is 
amending  S  177.1210  to  specifically 
include  the  use  of  azodicarbonamide  in 


foamed  polyethylene  at  a  level  of  5 
percent  This  amendment  will  prevent 
confusion  over  the  possible  applicability 
of  the  current  2-percent  limitation  on 
azodicarbonamide  as  it  might  apply  to 
foamed  polyethylene. 

The  agency  previously  considered  the 
potential  environmental  effects  of  this 
rule  as  aimounced  in  the  notice  of  filing 
published  in  the  Federal  Register.  No 
new  information  or  comment  has  been 
received  that  would  alter  the  agency's 
previous  determination  that  there  is  no 
significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

List  of  Subjects  in  21  CFR 

Part  177:  Food  additives:  Polymeric 
food  packaging. 

Part  178:  Food  additives;  Food 
packaging;  Sanilizing  solutions. 

PART  177— INDIRECT  FOOD 
ADDITIVES:  POLYMERS 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec».  201(s), 
409,  72  Stat.  1784-1788  as  amended  (21 
U.S.C.  321(8),  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10  (formerly  5.1;  see 
46  FR  26052;  May  11, 1981)),  Parts  177 
and  178  are  amended  as  follows: 

1.  Part  177  is  amended  in 
§  177.1210(b)(5)  by  revising  the  entry  for 
"Azodicarbonamide",  to  read  as 
follows: 

S  177.1210    ClosurM  wttti  seaHng  gaskets 
for  food  containers. 


safely  used  as  adjuvants  in  the 
manufacture  of  foamed  plastics 
intended  for  use  in  contact  with  food, 
subject  to  any  prescribed  limitations: 


(5)* 


UM  o(  wbatancas 


Azodk:artx)nainWe .. 


1.  2  percent 

2.  5  percent:  lor  use  only  in  the 
manulactuv  of  polysthylene  oom- 
plyWig  wmi  Item  2.1  In 
{  177.1&20(c)  of  this  chapter. 


PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

2.  Part  178  is  amended  by  revising 
S  178.3010,  to  read  as  follows: 

S  178.3010    Adfuvant  substances  used  in 
ths  manufacture  of  foamed  plastics. 

The  followring  substances  may  be 


UM  of  wtatanoe* 

Umttaltons 

Azodcaitionanikle 

For  use  as  a  blowing  agent  In  pot- 

in  1 177.1S20<c)  o(  INs  chapter  M 

■  level  not  to  exceed  5  percent  liy 

ytene. 

For  use  as  a  blowing  agent  m  pdy- 

ttyrene. 

/>Pentane 

Oo. 

1.1Z2-Tetr»- 

For  use  oetf  aa  a  btowtng  agent 

cNoroethytene- 

adjuvant  In  potystyrene  at  a  level 

not    to    exceed    0.3    percent    by 

weight  ot  Unnhed  learned  polysty- 

rene mended  lor  use  in  contact 

with  food  only  o(  the  types  Identi- 

lied  in  {  176.170<c)  of  this  ch^ler. 

table  1.  under  categories  1,  H,  VI, 

and  VIII. 

Tohiene _ 

For  use  on*y  as  a  blowing  agent 

adjuvant  in  polystyrene  at  a  level 

not  10  exceed  0.3S  paroeni  by 

weight  of  finished  foamed  polys%- 

rane. 

Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  June  21, 1982 
submit  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane.  Rockville,  MD  20857.  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that  ' 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Effective  date.  This  regulation  shall 
become  effective  May  21, 1982. 

(Sees.  201(t],  409,  72  Stat.  1784-1788  as   ° 
amended  (21  U.S.C  321(8),  348)) 
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Dated:  May  14. 1962. 

WiUiam  F.  Randolph. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  S2-13M1  Pilod  »-20-82: 8:41  am] 
MLUNO  COM  4160-OV-M 


21  CFR  Part  178 
[Docket  Na  81F-0092] 

Indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers; 
Antioxidants  and/or  Stabilizers  for 
Polymers 

agency:  Food  and  Drug  Administration. 
ACTKM:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  di-tert-butylphenyl 
phosphonite  condensation  product  with 
biphenyl  for  use  as  an  antioxidant  and/ 
or  stabilizer  for  olefin  polymers 
intended  to  contact  food.  This  action  is 
in  response  to  a  petition  filed  by  Sandoz 
Colors  and  Chemicals.  Division  of 
Sandoz,  Inc. 

DATES:  Effective  May  21. 1982; 
objections  by  June  21. 1982. 
ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20657. 

FOR  FURTHBR  INFORMATION  CONTACT: 

Blondell  Anderson,  Bureau  of  Foods 
(HFF-334).  Food  and  Drug 
Administration.  200  C  St.  SW., 
Washington.  DC  20204.  202-472-574a 
SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  April  14. 1981  (46  FR  21826).  FDA 
announced  that  a  petition  (FAP 1B3546) 
had  been  filed  by  Sandoz  Colors  and 
Chemicals.  Division  of  Sandoz,  Inc.,  59 
Route  10,  Hanover,  NJ  07936,  proposing 
that  S  178.2010  (21  CFR  178.2010)  be 
amended  to  provide  for  the  safe  use  of 
di-te/^-butylphenyl  phosphonite 
condensation  product  with  biphenyl  for 
use  as  an  antioxidant  and/or  stabilizer 
for  olefin  polymers  intended  to  contact 
food. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe  and  that  the 
regulations  should  be  amended  as  set 
forth  below.  In  accordance  with 
S  171.1(h)  (21  CFR  171.1(h)),  the  petition 
and  the  documents  that  FDA  considered 
and  relied  upon  in  reaching  its  decision 
to  approve  the  petition  are  available  for 
inspection  at  the  Bureau  of  Foods 
(address  above)  by  appointment  with 


the  information  contact  person  listed 
above.  As  provided  in  S  171.1(h)(2),  the 
agency  will  delete  from  the  documents 
any  materials  that  are  not  available  for 
pubUc  disclosure  before  making  the 
documents  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  ejects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement 
therefore  will  not  be  prepared.  The 
agency's  finding  of  no  significant  impact 
and  the  evidence  supporting  this  finding, 
contained  in  an  environmental 
assessment  (pursuant  to  21  CFR  25.31, 
proposed  December  11. 1979;  44  FR 
71742),  may  be  seen  in  the  Dockets 
Management  Branch  (address  above), 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

list  of  Subjects  in  21  CFR  Part  178 

Food  additives;  Food  packaging; 
Sanitizing  solutions. 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

TTierefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201(s), 
400,  72  Stat  1784-1788  as  amended  (21 
U.S.C  321(s).  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10  (formerly  5.1;  see 
48  FR  26052;  May  11, 1981)).  Part  178  is 
amended  in  S  178.2010(b)  by 
alphabetically  inserting  a  new  item  in 
the  list  of  substances,  to  read  as  follows: 

9 1^^2010    Anttoxidants  and/or  stabKzers 
for  polyiiMrs. 

tb)  '  •  • 


DMwMiuty«<wnyl  photpho- 
nlla  oondanHMon  product 
with  tlptwnyt  produced  by 
tw  oondanMton  o(  ^4-dt- 

tvMxjtytphanol  «M)  »<• 
FriedeK>ans  addMon 
product  (phoaphorut  ki- 
chlorid*  and  btptwnyQ  to 
that  (he  toed  addHlva  hat 
•  mMmutn  phoaphorut 
conMrM  ct  5.4  paroer*.  an 
acid  vahia  not  a«ieei*ig 
10  mg  KOH/gm,  and  a 
maMng  ranga  o(  85*  C  to 
110' C  (185- F  to  23(r  F). 


Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  June  21. 1982 
submit  to  the  Dockets  Management 
Branch  (address  above),  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 


For  use  only  at  levels  not  to 
eKceed  0.1  percent  by 
wsight  of  olefin  potymers 
complying  with 

1177.1520(0  O(lhisohl«>- 
tor,  iMm  1.1.  2.1.  2.2,  3.1, 
or  3.2.  arxl  used  in  contact 
wMt  food  only  under  condl- 
liona  of  use  8  through  H 
deecribed  m  table  2  ol 
{176.170(0  of  Ma  cNv 


shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particidar  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Effective  date.  This  regulation  shall 
become  effective  May  21. 1982. 

(Sees.  201(8),  409,  72  Stat.  1784-1788  as 
amended  (21  U.S.C.  321(8),  348)) 
Dated:  May  12. 1982. 

WiUiam  F.  Randolph. 

Acting  Associate  Commissioner  fm' 
Regulatory  Affairs. 

|FR  Doc  at-lMOB  Filed  l-»-aK  M8  aai| 
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21  CFR  Part  522 

Implantation  or  lniectat>le  Dosage 
Form  New  Animal  Drugs  Not  Sutiject 
To  Certification;  Ruprostenol  Sodium 
Injection:  Cttange  of  Sponsor 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  th6 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  fluprostenol 
sodium  injection  from  ICI  Americas, 
Inc..  to  Bayvet  Division  of  Cutter 
Laboratories.  Inc.  The  firm  filed  a 
supplemental  new  animal  drug 
application  (NADA)  providing  for  the 
change. 

effective  date:  May  21. 1982. 

for  further  information  contact 

Sandra  K.  Woods,  Bureau  of  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20657,  301-443-3420. 

SUPPLEMENTARY  INFORMATION:  Bayvet 

Division  of  Cutter  Laboratories,  Inc 
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P.O.  Box  390,  Shawnee  Mission.  KS 
66201,  filed  supplemental  NADA 111-529 
providing  for  its  sponsorship  of 
Equimate,  a  fluprostenol  sodium 
injection.  By  letters,  ICI  Americas,  Inc., 
the  fonner  sponsor,  and  Bayvet  Division 
of  Cutter  Laboratories,  Inc^  conRnned 
the  transfer  of  sponsorship. 

The  supplemental  NAIPA  for  the 
change  of  sponsor  is  approved  and  the 
regulations  are  amended  to  reflect  the 
approval. 

Under  the  Bureau  of  Veterinary 
Medicine's  supplemental  approval 
policy  (42  re  64367-,  December  23, 1977). 
the  intracorporate  transfer  of  an  NADA 
is  a  Category  I  change  that  does  not 
require  reevaluation  of  the  safety  and 
effectiveness  data  in  the  parent 
apphcation. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  (proposed  December  11, 
1979;  44  re  71742)  that  this  action  is  of  a 
type  that  does  not  individuaUy  or 
ciunulatively  have  a  significant  impact 
on  the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  l(aKl)  of  the 
Order. 

List  of  Subjects  in  21  CFR  Part  S22 

Animal  drugs.  Injectable. 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS  NOT  SUBJECT  TO 
CERTIFICATION 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  S12(i],  82 
Stat  347  (21  U.S.C.  360b(i])]  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  re  26052  May  11. 
1981])  and  redelegated  to  the  Bureau  of 
Veterinary  Medicine  (21  CFR  5.83),  Part 
522  is  amended  in  {  522.995  Fluprostenol 
sodium  injection  in  paragraph  (b)  by 
removing  drug  sponsor  code  "011511" 
and  inserting  in  its  place  "000859". 

Effective  date.  May  21, 1982. 
(Sec.  512(1).  82  Stat  347  (21  U.S.C  3eOb(i)]} 

Dated  May  5'.  1882. 

Robert  A.  Baldwin, 

Associate  Director  for  Scientific  Evaluation. 

|FR  Doc.  81-1373B  Filed  S-2D-«2  8:45  (iiil 
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21  CFR  Part  558 

New  AnImai  Drugs  for  Use  In  Animal 
Feeds;  Hygromycin  B 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  for  Old 
Monroe  Elevator  &  Supply  Co.,  Inc., 
providing  for  use  of  a  0.6-gram-per- 
pound  hygromycin  B  premix  for  making 
complete  swine  feeds  for  control  of  lai-ge 
roimdwonns,  nodular  worms,  and 
whipworms;  and  for  making  complete 
chicken  feeds  for  control  of  large 
roundworms,  cecal  worms,  and  capillary 
worms. 

EFFECTIVE  DATE:  May  21, 1982. 
FOR  FURTHER  INFORMATION  CONTACT! 
Jack  C.  Taylor,  Bureau  of  Veterinary 
Medicine  (HFV-136).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-5247. 
SUPPLEMENTARY  INFORMATION:  Old 
Monroe  Elevator  &  Supply  Co.,  Inc.,  Old 
Morvoe.  MO  63389,  is  the  sponsor  of 
NADA  128-834  providing  for  use  of  a 
0.6-gram-per-pound  hygromycin  B 
premix  for  making  complete  swine  and 
chicken  feeds.  The  complete  SMrine  feed 
is  used  as  an  aid  in  the  control  of  large 
roundworms,  nocUar  wonns,  and 
whipworms.  The  complete  chicken  fieed 
is  used  as  an  aid  in  the  control  of  large 
roundworms,  cecal  worms,  and  capillary 
worms.  This  NADA  was  filed  by  EJanco 
Products  Co.  for  the  sponsor.  Elanco 
authorized  use  of  the  safety  and 
effectiveness  data  contained  in  their 
approved  NADA's  10-918  and  11-948  to 
support  this  application.  This  approval 
does  not  change  the  approved  use  of  the 
drug.  Consequently,  approval  of  the 
NADA  poses  no  increased  human  risk 
from  exposure  to  residues  of  the  animal 
drug,  nor  does  it  change  the  conditions 
of  the  drug's  safe  use  in  the  tai^t 
animal  species. 

Accordingly,  under  the  Bureau  of 
Veterinary  Medicine's  supplemental 
approval  policy  (42  re  64367;  December 
23, 1977).  approval  of  NADA  128-834 
does  not  require  reevaluation  of  the 
safety  and  effectiveness  data  in  NADA's 
10-918  and  11-048.  NADA  128-634  is 
approved,  and  the  regulations  are 
amended  to  reflect  the  approval 
Satisfactory  chemistry,  manufacturing, 
and  control  information  were  also 
submitted. 

In  acuMdance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
ere  Part  20)  and  9  514.11(e)(2)(ii)  (21 
ere  514.11(eK2)(ii]),  a  summary  of 


safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20657,  from  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFK 
25.24(d)(l)(i)  (proposed  December  11, 
1979;  44  re  71742)  diat  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

List  of  Subjects  in  21  Cre  Part  558 

Animal  drugs.  Animal  feeds. 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  S12(i),  82 
Stat,  347  (21  U.S.C  380b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  Cre  5.10 
(formeriy  5.1;  see  46  re  28052;  May  11. 
1981))  and  redelegated  to  the  Bureau  of 
Veterinary  Medicine  (21  Cre  5.83),  Part 
558  is  amended  in  {  558.274  Hygromycin 
B  by  adding,  in  numerical  sequence, 
drug  sponsor  code  "026948"  to 
paragraph  (a)(4)  and  to  the  "^>onsor" 
column  in  paragraph  (e)(1)  (i)  and  (ii). 

Effective  date.  May  21, 1982. 

(Sec.  512(1).  82  SUt  347  (21  US.C.  3eOb(i])) 

Dated  May  7. 1882. 
Gerald  B.  Guest, 

Acting  Director,  Bureau  of  Veterinary 
Medicine. 

8:45  am] 
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21CFRPvt558 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Tylosin  and  Sulfamethazine 

AQENCV:  Food  and  Drug  Administration. 
action:  Fmal  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  flled  for  Good-Life, 
Inc.,  providing  for  safe  and  effective  use 
of  a  premix  containing  S  grams  per 
pound  each  of  tylosin  and 
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sulfamethazine  for  making  complete 

swine  feeds. 

EFFECnVB  DATE  May  21. 1982. 

FOR  pufrmei  iNFomtATiON  contact: 

Jack  C.  Taylor.  Bureau  of  Veterinary 
Medicine  (HFV-136).  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockviile,  MD  20857.  301-443-5247. 
SUPPLEMENTARY  INFORMATION:  Good- 
Life,  Inc..  Good-Life  Drive,  P.O.  Box  687. 
Effmgham,  IL  62401,  is  the  sponsor  of 
NADA  128-411  submitted  on  its  behalf 
by  Elanco  Products  Co.  This  NADA 
provides  for  use  of  a  premix  containing 
5  grams  per  pound  each  of  tylosin  (as 
tylosin  phosphate)  and  sulfamethazine 
for  making  complete  swine  feeds  used  to 
maintain  weight  gains  and  feed 
efficiency  in  the  presence  of  atrophic 
rhinitis,  lower  the  incidence  and 
severity  otBordetella  bronchiseptica 
rhinitis,  prevent  swine  dysentery 
(vibrionic),  and  control  swine 
pneumonias  caused  by  bacterial 
pathogens  (Pasteurella  multocida  tind/ 
or  Corynebacterium  pyogenes). 

Approval  of  this  NADA  is  based  on 
safety  and  effectiveness  data  contained 
in  Elanco'8  approved  NADA's  12-491 
and  41-275.  Elanco  has  authorized  use 
of  the  data  in  NADA's  12-491  and  41- 
275  to  support  approval  of  this 
application.  This  approval  does  not 
change  the  approved  use  of  the  drug. 
Consequently,  approval  of  this  NADA 
poses  no  increased  human  risk  from 
exposure  to  residues  of  the  animal  drug, 
nor  does  it  change  the  conditions  of  the 
drug's  safe  use  in  the  target  animal 
species. 

Accordingly,  under  the  Bureau  of 
Veterinary  Medicine's  supplemental 
approval  policy  (42  FR  64367;  December 
23, 1977),  approval  of  this  NADA  has 
been  treated  as  would  approval  of  a 
Category  II  supplemental  NADA  and 
does  not  require  reevaluation  of  the 
safety  and  effectiveness  data  in  NADA 
12-491  or  NADA  41-275. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62.  5600  Fishers 
Lane,  Rockviile.  MD  20857.  from  9  a.m, 
to  4  p.m.,  Monday  through  Friday. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24{d)(l)(l)  (proposed  December  11. 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  signiflcant  impact 
on  the  human  environment.  Therefore. 


neither  and  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

List  of  Subjects  in  21  CFR  Part  558 
Animal  drugs.  Animal  feeds. 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMALS  FEEDS 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  26052;  May  11. 
1981))  and  redelegated  to  the  Bureau  of 
Veterinary  Medicine  (21  CFR  5.83).  Part 
558  is  amended  in  S  558.630  Tylosin  and 
sulfamethazine  by  adding,  in  numerical 
sequence,  drug  sponsor  code  "021810"  to 
paragraph  (b)(9). 

Effective  date.  May  21. 1982. 
(Sec.  512(i),  82  Stat  347  (21  U.S.C  3eOb{i))) 

Dated:  May  7, 1982. 
Gerald  B.  Guest. 

Acting  Director,  Bureau  of  Veterinary 
Medicine. 

(FR  Doc  82-13646  Piled  S-20-B2:  8:46  wn| 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  11 

Law  and  Order  on  Indian  Reservations 

May  14. 1962. 

agency:  Bureau  of  Indian  Affairs, 

action;  Final  rule. 

summary:  The  purpose  of  this 
amendment  is  to  update  the  listing  of 
Courts  of  Indian  Offenses  under  section 
11.1(a)  by  adding  the  Red  Lake  Court  of 
Indian  Offenses  to  the  Ust.  This 
amendment  is  necessary  to  reflect  the 
true  status  of  the  Red  Lake  court  which 
was  inadvertently  omitted  from  the 
listing  when  it  was  first  published  in  the 
Federal  Register  in  1978.  This 
amendment  will  effectively  update  the 
listing  and  eliminate  the  confusion 
concerning  the  status  of  the  Red  Lake 
Court  of  Indian  Offenses. 
EFFECTIVE  DATE  May  21, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Patrick  A.  Hayes,  Chief,  Division  of 
Tribal  Government  Services,  Office  of 
Indian  Services,  Bureau  of  Indian 


Affairs,  Washington.  D.C.  20245. 
Telephone  number  (202)  343-6657. 

SUPPLEMENTARY  INR>RMATK>N:  The  Red 

Lake  Court  of  Indian  Offenses  is  added 
to  the  listing  because  the  Red  Lake 
Tribal  Council  has,  by  Resolution  No. 
70-81,  dated  June  4. 1981,  stated  its 
position  that  it  has  never  intended  to 
change  the  status  of  the  Red  L.ake  Court 
of  Indian  Offenses  since  its  creation  in 
1884,  and  that  therefore,  the  court  had 
wrongfully  been  omitted  from  the  listing. 
The  Red  Lake  Tribe  is  not  organized 
under  the  Act  of  June  18, 1934.  25  U.S.C. 
461  etseq.,  and  is  therefore  not  subject 
to  25  CFR  11.1(d).  This  addition  will 
clarify  the  status  of  the  court  for  the 
members  of  the  tribe,  and  will  enable 
the  court  system  to  effectively 
administer  justice  on  the  Red  Lake 
Reservation.  It  is  contemplated  that  the 
Red  Lake  Court  of  Indian  Offenses  will 
be  able  to  entertain  any  potential 
challenge  to  decisions  of  the  Red  Lake 
Election  Board  if  the  tribal  election 
ordinance  permits  judicial  review. 

This  amendment  is  made  under  the 
authority  contained  in  5  U.S.C.  301  and 
sections  463  and  465  of  the  Revised 
Statutes  (25  U.S.Q.  2  and  9).  and 
delegated  by  the  Secretary  of  the 
Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  DM  & 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  the  criteria  established 
by  Executive  Order  12291  and  does  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  criteria  established  by  the 
Regulatory  Flexibility  Act 

Since  the  purpose  of  this  amendment 
to  S  11.1(a)  is  to  correct  a  previous 
omission  to  the  listing  of  Coiuls  of 
Indian  Offenses  by  adding  the  Red  Lake 
Court  of  Indian  Offenses  to  reflect  the 
true  status  of  the  court  advance  notice 
and  public  procedure  are  dispensed  %vith 
under  the  exception  provided  in 
subsection  (b)(B)  of  5  U.S.C.  553  (1970). 
In  addition,  the  usual  30  calendar  days 
deferred  effective  date  period  is 
dispensed  with  under  the  exception 
provided  in  subsection  d(3)  of  5  U.S.C 
553  (1970)  because  it  is  essentieil  that  a    * 
clarification  of  the  status  of  the  Red 
Lake  Court  of  Indian  Offenses  not  be 
delayed  to  avoid  any  further  confusion 
concerning  the  jurisdiction  of  the  court 
and  to  ensure  the  effective 
administration  of  justice. 

The  principal  author  of  this  document 
is  Patrick  A.  Hayes,  Chief.  Division  of 
Tribal  Government  Services.  Office  of 
Indian  Services,  Bureau  of  Indian 
Affairs. 
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List  of  Sobiects  in  25  CFR  Part  11 

Courts;  Indian  law;  Law  enforcement; 
and  Penalties. 

PART  11— LAW  AND  ORDER  ON 
INDIAN  RESERVATIONS 

Section  11.1  of  Part  11  of  Subchapter  B. 
Chapter  1  of  Title  25  of  the  Code  of 
Federal  Regulations  is  amended  by 
adding  (a}(31)  to  read  as  follows: 

S11.1    AppNcation  of  rvguMiont. 

(a)  Except  as  otherwise  provided  in 
this  part.  §§  11.1-11.87  of  this  part  apply 
to  the  following  Indian  reservations: 

(31)  Red  Lake  (Minnesota) 

***** 

Kenneth  Smith, 

Assistant  Secretary,  Indian  Affairs. 

(Fit  Doc.  82-13976  Pllad  S-W-K:  MS  «mj 
WLUNGCOOE  431<M»-M 


DEPARTMENT  OF  JUSTICE 

Offioe  of  the  Attorney  General 

28  CFR  Part  50 
[Order  No.  977-82] 

Procedures  To  Be  Followed  by 
Government  Attorneys  Prior  To  Filing 
Recusal  or  Disqualification  llotioos 

agency:  Justice  Department. 
action:  Pinal  rule. 

summary:  The  issue  of  the  government 
requesting  that  a  fudge  not  participate  in 
a  particular  case  is  a  sensitive  question, 
requiring  the  assessment  of  all  facts  and 
circumstances.  This  notice  sets  forth  the 
Department's  rules  to  be  followed  by 
government  attorneys  who  during  the 
course  of  Utigatioa  seek  to  recuse  or 
disqualify  a  justice,  judge,  or  magistrate. 
According  to  the  procedures,  no  motion 
to  recuse  or  disqualify  can  be  made 
without  pnor  authorization  by  the 
Assistant  Attorney  General  or  his 
appropriate  designee. 
EFFECTIVE  DATE:  May  12, 1082. 
FOR  FimTHER  INFORMATION  CONTACT: 
Dennis  Linder,  Civil  Division,  Room 
3744, 10th  &  Pennsylvania  Avenue.  NW., 
Washington,  D.C.,  20530  (202-633-3314). 
SUPPLEMENTARY  INFORMATION:  The 
requirements  of  Executive  Order  No. 
12291  (improving  government 
regulations)  do  not  apply  to  these 
procedures  because  they  do  not 
constitute  a  "major  rule"  vdthin  the 
meaning  of  Section  1(b)  of  E.0. 12291. 
Additionally,  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  do  not  apply  because  these 


procedures  "are  not  a  "rule"  under 
Section  601(2)  of  that  Act. 

List  of  Sub|ects  in  28  CFR  Part  50 

Courts,  Judges,  Law,  Lawyers. 

PART  5&-STATEMENTS  OF  POLICY 

Accordingly,  by  the  authority  vested 
in  me  as  Attorney  General  by  5  U.S.C. 
301  and  28  U.S.C.  509,  510,  and  516,  a 
new  §  50.19  to  be  read  as  follows,  is 
added  to  Chapter  I  of  Title  28.  Code  of 
Federal  Regulations: 

{50.19    PreoedurM  to  b«  foNowMl  by 
Govcmmwit  attorneys  prior  to  filing 
recusal  or  dIsquaMcatlon  motions. 

The  determination  to  seek  for  any 
reason  the  disqualification  or  recusal  of 
a  justice,  judge,  or  magistrate  is  a  most 
significant  and  sensitive  decision.  This 
is  particularly  true  for  government 
attorneys,  who  should  be  guided  by 
uniform  procedures  in  obtaining  the 
requisite  authorization  for  such  a 
motion.  This  statement  is  designed  to 
establish  a  uniform  procedure. 

(a)  No  motion  to  recuse  or  disqualify  a 
justice,  judge,  or  magistrate  [see,  e.g.,  28 
U.S.C.  144,  455)  shall  be  made  or 
supported  by  any  Department  of  Justice 
attorney,  United  States  Attorney 
(including  Assistant  United  States 
Attorneys)  or  agency  counsel  conducting 
htigation  pursuant  to  agreement  with  or 
aathority  delegated  by  the  Attorney 
General,  without  the  prior  written 
approval  of  the  Assistant  Attorney 
General  having  ultimate  supervisory 
power  over  the  action  in  which  recusal 
or  disqualification  is  being  considered. 

(b)  Prior  to  seeking  such  approval. 
Justice  Department  lawyer(s)  handling 
the  litigation  shaD  timely  seek  the 
recommendations  of  the  United  States 
Attorney  for  the  district  in  which  the 
matter  is  pending,  and  the  views  of  the 
client  agencies,  if  any.  Similarly,  if 
agency  attorneys  are  primarily  handling 
any  such  suit  they  shall  seek  the 
recommendations  of  the  United  States 
Attorney  and  provide  them  to  the 
Department  of  Justice  with  the  request 
for  approval.  In  actions  where  the 
United  States  Attorneys  are  primarily 
handling  the  litigation  in  question,  they 
shall  seek  the  recommendation  of  the 
client  agencies,  if  any,  for  submission  to 
the  Assistant  Attorney  General. 

(c)  In  the  event  that  the  conduct  and 
pace  of  the  htigation  does  not  allow 
sufficient  time  to  seek  the  prior  written 
approval  by  the  Assistant  Attorney 
General,  prior  oral  authorization  shall 
be  sou^t  and  a  written  record  fully 
reflecting  that  authorization  shall  be 
subsequently  prepared  and  submitted  to 
the  Assistant  Attorney  General. 


(d)  Assistant  Attorneys  General  may 
delegate  the  authority  to  approve  or 
deny  requests  made  pursuant  to  this 
section,  but  only  to  Deputy  Assistant 
Attorneys  General  or  an  equivalent 
position. 

(e)  This  policy  statement  does  not 
create  or  enlarge  any  legal  obligations 
upon  the  Department  of  Justice  in  civil 
or  criminal  litigation,  and  it  is  not 
intended  to  create  any  private  rights 
enforceable  by  private  parties  in 
litigation  with  the  United  States. 

Dated:  May  12. 1962. 
William  French  Smittu 
Attorney  General 
[PR  Doc  82-13Se7  RM  t-ao-t  litS  «■] 
aiLUNOCOOE  4410-01-M 


EQUAL  EMPlX)yMENT  OPPORTUNITY 
COIMMISSION 

29  CFR  Part  1601 

706  Agencies;  Klandting  of 
EmploynMnt  Discrimination  Charges 

agency:  Equal  Employment  Opportunity 
Commission. 

action:  Final  rule. 

summary:  The  Equal  Employment 
Opportunity  Commission  amends  its 
regulations  designating  certain  State 
and  local  fair  employment  practices 
agencies  (706  Agencies)  so  that  they 
may  handle  employment  discrimination 
charges,  within  their  jurisdictions,  filed 
with  the  Commission.  Publication  of  this 
amendment  effectuates  the  designation 
of  the  York  (PA.)  Human  Relations 
Commission  as  a  706  Agency. 

EFFECmn  date:  May  21, 1982. 

FOR  FURTHER  MFOMIATION  CONTACR 

Franklin  F.  Chow,  Equal  Employment 
Opportunity  Commission,  Oiffice  of  Field 
Services,  State  and  Local  Division,  2401 
E.  St..  N.W..  Washinton.  D.C  20506. 
telephone  202/634-6905. 
SUPPLEMENTARY  INrOOMATION. 

List  of  Subjects  in  29  CFR  Part  1601 

Administrative  practice  and 
procedure.  Equal  employment 
opportunity,  hitergovemmental 
relations. 

PART  1601— PROCEDURAL 
REGULATIONS 

In  Title  29,  Chapter  XIV  of  the  Code  of 
Federal  Regulations,  S  1601J^4{a)  is 
amended  by  adding  in  alphabetical 
order  the  following  agency: 

f  16*1.74 

(a)*  • 
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York  (PA.)  Human  Relatians 
Commission 

*        *        •        •        * 

(Sec.  713(a)  78  SUL  265  (4Z  U.SX1  200(0— 

12(a)) 

Signed  at  Waahington.  D.C  this  17th  day  of 

May.  1982. 

For  the  Commisaion. 

John  E  Raybum. 

Director,  State  aad  Local  Divisum. 

|FR  Doc.  82-13S72  Pilad  S~a».K:  a^ts  am] 
BILLING  OOOC  aSTD-Ot-U 


POSTAL  SERVICE 
39  CFR  Part  111 

Effecthra  Date  for  Requester  Rule  for 
Attemaltve  U  (Formerly  Controlled 
Circulation)  Pul)licatk>ns 

AGENCY:  Postal  Service. 
action:  Final  rule. 


summary:  On  March  2. 1982,  the  Board 
of  Governors  of  the  Postal  Service  set  an 
effective  date  of  October  1. 1982,  for  the 
requirement  that  controlled  circulation 
type  publications  have  a  legitimate  bst 
of  persons  who  request  the  publications 
to  be  eligible  for  mailing  as  second-class 
mail.  Accordingly,  postal  regulations  are 
being  changed  to  specify  that  the 
effective  date  of  the  requester  rule  will 
be  October  1. 1982. 

EFFECnvi  OATC  June  21. 1982. 

FOR  FURTHER  IMTOWM ATIOW  CONTACT: 

Jerry  Lease  (202)  245-4657. 

SUPPI.EMENTARY  INFORMATION!  On 

January  25, 1982,  a  diange  to  section 
422.6d  of  the  Domestic  Mail.ManuaI 
(DMM)  was  published  in  the  Federal 
Register  to  correct  an  erroneously  set 
•  effective  date.  The  effective  date 
implemented  a  requirement  that 
alternative  n  (formerly  controlled 
circulation)  second-dass  publications  be 
circulated  primarily  to  persons 
requesting  the  publication  (47  PR  3352). 
In  the  January  25  notice,  the  Postal 
Service  stated  that  the  Board  of 
Governors  had  not  yet  acted  to  set  an 
effective  date  for  the  requester 
requirement  and  that  notice  of  any 
action  taken  would  be  published  in  the 
Federal  Register. 

Also  on  January  25. 1982.  the  Postal 
Service  published  a  solicitation  of 
comments  regarding  the  possible 
elimination  of  both  the  subscriber  and 
requester  requirements  for  all  regular- 
rate  second-class  publicatioDS  (47  FR 
3377).  Public  comment  was  invited  in 
order  to  determine  whether  the  Postal 


Service  should  file  a  request  with  the 
Postal  Rate  Commission  to  eliminate  the 
paid  subscriber  and  requester 
requirements. 

On  February  24. 1982.  the  Postal 
Service  publi^ied  notice  of  a  meeting  of 
the  Board  of  Governors  to  be  held  on 
March  1  and  2, 1982  (47  FR  8121).  The 
published  agenda  for  that  meeting 
included  an  item  on  the  requester 
requirement  The  notice  stated: 
•        *        •        •        • 

The  Board  wiD  consider  whether  to 
authorize  a  filing  with  the  Postal  Rate 
Commission  for  a  change  in  the  Domestic 
Mail  CiassificaHon  Schedule  to  eliminate  the 
requirement  in  section  ZOOXniOf  that 
publicatioiu  must  have  a  legitimate  list  of 
persons  who  request  the  poblication  to  be 
eligible  as  second-class  inail  or,  in  the 
altemaUve,  to  set  an  effective  date  for  this 
requirement  Hie  Claasification  Schedule 
ciurently  states  that  subsection  f  will  not  be 
effective  prior  to  March  20, 1982;  the  Board 
has  not  prrsiously  determined  the  date  on 
whidi  this  sul>section  sitall  become  effective. 

A  majority  of  the  comments  received 
in  response  to  the  January  25. 1982, 
sohcitation  of  comments  favored 
retention  of  the  subscribet  and  requester 
requirements  for  second-class 
publications.  After  reviewing  the 
comments,  die  Board  of  Governors 
decided  to  set  an  effective  date  of 
October  1. 1982.  fw  die  requester 
requirement.  In  accordance  with  that 
decision,  section  422.6d  of  the  Domestic 
Mail  Manual  (DMM),  amended  on 
January  25, 1982.  to  state  that  the 
requester  rule  would  not  be  effective 
before  Mardi  20. 1982.  is  now  further 
revised  to  specify  that  the  effective  date 
of  the  requester  rule  will  be  October  1, 
1982. 

The  tide  of  422.6  is  also  being  revised 
to  reflect  the  Governors'  decision 
merging  second-class  and  controlled 
circulation  mail  The  title  "Controlled 
Circidatitm  Publications"  is  changed  to 
"Alternative  11  Publications  (formerly 
Controlled  Circulation)." 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Sovice. 

In  view  of  the  above  considerations, 
the  Postal  Service  hereby  adopts  the 
following  changes  to  the  Domestic  MaU 
Manual,  which  is  incorporated  by 
reference  in  the  Federal  Kegiatar  (39 
CFR  111.1). 

PART  422— TYPES  OF 
AUTHORIZATIONS 

In  422.6.  revise  the  heading  and 
paragraph  d.  to  read  as  fdl  ws: 

422.6   Alternative  n  Publioatioim  (formerly 
Controlled  Circulation). 


d.  EOective  Octoberl.  ISBZ.  the  pabHcation 
must  have  a  legitimate  list  of  penons  who 
request  die  puUication,  and  50  percent  or 
more  of  the  copies  of  tlie  pubUcattoo  must  be 
distributed  to  persons  maLir^  such  requests. 
Subscription  copies  paid  for  or  promised  to 
be  paid  for  indading  those  at  or  below  a 
nominal  rate  may  be  tnclnded  in  the 
determination  of  whether  the  SO  percent 
requester  requirement  is  met  Peraoos  will  not 
be  deemed  to  have  requested  the  publicabon 
if  their  request  is.induoed  by  a  premium  offer 
or  by  receipt  of  Qiaterial  considieration. 
Requests  which  are  more  than  three  yean  old 
will  not  be  considered  to  meet  this 
requirement 

A  transmittal  letter  making  this 
change  in  the  pages  of  the  Domestic 
Mail  Manual  will  be  published  and  will 
be  transmitted  to  subwcribers 
automatically.  Notice  of  this  change  wiD 
be  published  in  the  Fedeial  Regisler  as 
provided  in  39  CFR  11L3. 

(39  U.S.C  401(2).  404(a)(2).  3625(i)) 

w.  Aum  SeiMant 

Associate  General  CounseL  Office  of  General 
La  IV  and  Administration. 

(FR  Ddc  ■^■las■  Fhd  s-ss-az:  ft«  ■■) 
BHXMo  CODE  ms-ia-H 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60  aiKl  61 

[A-6-FRL-212»-«l 

Delegation  of  Additional  Authority  to 
the  State  of  Arkanaaa  for  New  Sourco 
Performance  Standarda  (NS>S)  and 
National  Emisalon  Standwda  for 
Hazardous  Air  Pollutants  (NESHAP) 

agency:  Environmental  Protection 
Agency. 

ACTION:  Informatioa  notice. 

summary:  On  September  14. 1981.  EPA 

delegated  the  authorify  for 
implementation  and  enfonxment  of 
existing  New  Source  Performance 
Standards  and  National  Emission 
Standards  of  Hazardous  Air  PoOotants 
(except  demolition  and  renovation  of 
buildings  containing  asbestos)  to  the 
State  of  Arkansas. 

On  March  11. 1982.  the  Arkansas 
Department  of  Pollution  Control  and 
Ecology  (ADPCE)  requested  delegatioa 
of  authorify  to  implement  and  enforce 
future  NSPS  and  NESHAP  requirements. 
On  March  25. 1982,  EPA  granted  this 
additional  authorify  to  ADPCE  by 
modifying  Condition  4  of  the  NSPS/ 
NESHAP  delegation  agreement 
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EFFECTIVE  DATE:  March  25, 1982. 
ADDRESS:  Copies  of  the  State  request 
and  State/EPA  agreement  for  delegation 
of  authority  are  available  for  pubhc 
inspection  at  the  Air  Branch,  Air  and 
Waste  Management  Division. 
Environmental  Protection  Agency, 
Region  6,  First  International  Building, 
28th  Floor.  1201  Elm  Street,  Dallas, 
Texas  75270. 

FOR  FURTHER  INFORMATION  CONTACT 

William  H.  Taylor.  Jr.,  Chief.  Technical 
Section,  Air  Branch,  address  above, 
telephone  (214)  767-1594  or  (FTS)  729- 
1594. 

SUPPLEMENTARY  INFORMATION:  On 

March  11, 1982,  the  State  of  Arkansas 
submitted  to  EPA,  Region  6,  a  request 
for  delegation  of  additional  authority  to 
the  ADPCE  for  the  implementation  and 
enforcement  of  futiu^  NSPS  and 
NESHAP  programs.  After  a  through 
review  of  the  request  and  information 
submitted,  the  Regional  Administrator 
determined  that  the  State's  pertinent 
laws  and  the  rules  and  regulations  of  the 
ADPCE  were  adequate  and  effective  to 
implement  and  enforce  future  NSPS  and 
NESHAP  requirements.  Therefore, 
Condition  4  of  the  NSPS/NESHAP 
agreement  letter  was  amended  on 
March  25, 1982,  as  follows: 

4.  The  Arkansas  Department  of  Pollution 
Control  and  Ecology  is  authorize  to 
implement  and  enforce  all  future  NSPS  and 
NESHAP  requirements  without  making  a 
written  request  to  EPA.  sub)ect  to  the 
delegation  conditions  and  terms  as  set  forth  in 
the  delegation  agreement  letter  dated 
September  14. 1981. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  publication  is 
"major"  and  therefore  subject  to  the 
requirements  of  a  regulatory  impact 
analysis.  The  delegation  of  authority  is 
not  "major",  because  it  is  an 
administrative  change,  and  no 
additional  burdens  are  imposed  on  the 
parties  affected. 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 

This  delegation  is  issued  imder  the 
authority  of  sections  111  and  112  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C. 
7411  and  7412). 

Dated:  April  29. 1982 
Frances  E.  Phillips, 

Regional  Administrator. 

|FR  Doc  tZ-139gS  Filed  S-20-SZ:  6:46  am) 
MLLIMO  COOE  6SeO-50-M 


40  CFR  Part  123 

[Aft  WM-4-fRL  2128-1] 

Hazardous  Waste  Management 
Programs;  Georgia:  Auttiorization  for 
Interim  AuttKNization  Phase  II 
Components  A  and  B 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination. 

summary:  The  State  of  Georgia  has 
applied  for  Interim  Authorization  Phase 
II  Components  A  and  B,  which  allows 
the  State  rather  than  the  Environmental 
Protection  Agency  to  issue  or  deny 
permits  regulating  the  operation  of 
facilities  that  treat  and  store  hazardous 
waste.  EPA  has  reviewed  Georgia's 
application  for  Phase  n  Components  A 
and  B  and  has  determined  that  Georgia's 
hazardous  waste  program  is 
substantially  equivalent  to  the  Federal 
program  covered  by  Components  A  and 
B.  llie  State  of  Georgia  is  hereby 
granted  Interim  Authorization  for  Phase 
II  Components  A  find  B  to  operate  the 
State's  hazardous  waste  program 
covered  by  Components  A  and  B,  in  lieu 
of  the  Federal  program. 
effective  date:  Interim  Authorization 
Phase  n  Components  A  find  B  for 
Georgia  shall  become  effective  on  May 
21,1982. 

FOR  FURTHER  INFORMATION  CONTACT 
James  H.  Scarbrough,  Chief,  Residuals 
Management  Branch,  Environmental 
Protection  Agency,  345  Courtiand  Street, 
NE.,  AUanta,  Georgia  30365,  Telephone 
(404)  881-3016. 

SUPPLEMENTARY  INFORMATION:  In  the 
May  19, 1980,  Federal  Register  (45  FR 
33063]  the  Environmental  Protection 
Agency  (EPA)  promulgated  regulations, 
pursuant  to  Subtitle  C  of  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended  (RCRA),  to  protect  human 
health  and  the  environment  from  the 
improper  management  of  hazardous 
waste.  The  Act  (RCRA)  includes 
provisions  whereby  a  State  agency  may 
be  authorized  by  Q'A  to  administer  the 
hazardous  waste  program  in  that  State 
in  lieu  of  a  Federally  administered 
program.  For  a  State  program  to  receive 
final  authorization,  its  hazardous  waste 
program  must  be  fully  equivalent  to  and 
consistent  with  the  Federal  program 
under  RCRA.  In  order  to  expedite  the 
authorization  of  State  programs,  RCRA 
allows  EPA  to  grant  a  State  agency 
Interim  Authorization  if  its  program  is 
substantially  equivalent  to  the  Federal 
program.  During  Interim  Authorization, 
a  State  can  make  whatever  legislative  or 
regulatory  changes  that  may  be  needed 
for  the  State's  hazardous  waste  program 


to  become  fully  equivalent  to  the 
Federal  program.  The  Interim 
Authorization  program  is  being 
implemented  in  two  phases 
corresponding  to  the  two  stages  in 
which  the  imderlying  Federal  program 
takes  effect. 

Phase  I  regulations  were  published  on 
May  19, 1980,  and  became  effective  on 
November  19, 1980.  The  Phase  I 
regulations  include  the  identification 
and  listing  of  hazardous  wastes, 
standards  for  generators  and 
transporters  of  hazardous  wastes, 
standards  for  owners  and  operators  of 
treatment,  storage  and  disposal 
facilities,  and  requirements  for  State 
Programs.  The  Phase  II  regulations  cover 
the  procedures  for  issuing  permits  under 
RCRA  and  the  standards  that  will  be 
applied  to  treatment  storage,  and 
disposal  facilities  in  preparing  permits. 
In  the  January  26, 1981,  Federal  Register 
(46  FR  7965),  the  Environmental 
Protection  Agency  finnounced  that 
States  could  apply  for  components  of 
Phase  II  of  Interim  Authorization. 
Component  A.  published  in  the  Federal 
Register  January  12, 1981  (46  FR  2802) 
contains  standards  for  permitting 
containers,  tanks,  surface 
impoundments,  and  waste  piles. 
Component  B  published  in  the  Federal 
Register  January  23. 1981  (46  FR  7666), 
contains  standards  for  permitting 
hazardous  waste  incinerators. 

A  full  description  of  the  requirements 
and  procedures  for  State  Interim 
Authorization  is  included  in  40  CFR  Part 
123,  Subpart  F  (46  FR  8298).  January  26, 
1982. 

The  State  of  Georgia  received  Interim 
Authorization  for  Phase  I  on  February  3, 
1981. 

Draft  Application 

The  State  of  Georgia  submitted  its 
draft  application  for  Phase  II  Interim 
Authorization  on  August  21, 1981.  After 
detailed  review,  EPA  identified  several 
areas  of  major  concern  and  transmitted 
comments  to  the  State  for  its 
consideration.  After  reviewing  these 
comments.  State  Officials  determined 
that  the  issues  raised  by  EPA  could  be 
resolved  without  changes  in  State 
regulations  or  legislation.  Georgia 
subsequently  made  revisions  to  the 
Program  Description,  Memorandum  of 
Agreement,  and  Attorney  General's 
Statement  to  answer  those  questions  or 
issues  that  had  been  raised  during  the 
review  of  the  draft  application. 

Final  Application 

On  February  22, 1982.  Georgia 
submitted  to  EPA  a  Final  Application  for 
Interim  Authorization,  Phase  II 
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Components  A  and  B  under  RCRA.  An 
EPA  review  team  consisting  of  both 
Headquarters  and  Regional  Office 
personnel  made  a  detailed  analysis  of 
Georgia's  Hazardous  Waste 
Management  Program. 

One  major  question  raised  in  the 
comments  submitted  to  the  State  was 
whether  the  State  had  the  authority  to 
grant  exemptions  &om  the  hazardous 
waste  permitting  requirements.  Other 
issues  included:  (1)  The  need  to  clariiy 
procedures  for  issuing  emergency 
permits,  (2)  the  need  for  the 
Authorization  Plan  to  include  a 
conmiitment  to  amend  the  State's 
regulations  with  respect  to  public 
participation  in  the  permitting  process, 
(3)  the  need  to  explain  the  procedures 
for  granting  trial  bum  and  incineration 
permits,  and  (4)  the  need  to  explain 
whethra"  hazardous  waste  managment 
facilities  that  have  been  operating  under 
short  tenn  variances  could  continue  to 
operate  when  the  variances  expire. 

By  letters  dated  April  6, 1982.  and 
April  12, 1982,  the  State  responded 
satisfactorily  to  the  issues  raised  by 
EPA.  In  those  letters  the  State  clarified 
certain  issues  and  amended  portions  of 
the  State's  application.  It  is  evident  that 
the  State  statutes  and  regulations  which 
give  authority  to  grant  exemptions  relate 
only  to  the  universe  of  waste  regulated 
by  the  State.  They  do  not  allow  the  State 
to  grant  exemptions  from  permitting 
requirements.  Georgia  has  agreed  in  the 
MOA,  with  regards  to  the  State 
procedures  for  i»»!iing  emei;gency 
permits,  to  follow  the  procedures 
outlined  in  40  CFR  122.27. 

The  State  amended  its  Authorization 
Plan  to  include  a  commitment  to  amend 
section  391-3-11  of  its  regulations  to 
clarify  that  the  public  participation 
provisions  EPA  promulgated  at  46  FR 
36704-36706,  July  15, 1981,  govern  the 
permitting  process  for  hazardous  waste 
management  facilities.  Further,  the  State 
has  agreed  in  the  MOA  to  hold  a  public 
hearing  if  the  Director  receives  written 
notice  of  opposition  to  issuance  of  a 
permit  and  a  request  for  a  public  hearing 
within  45  days  of  the  notice  of  intent  to 
issue  a  permit 

The  State  explained  that  trial  bum 
and  incineration  permits  will  be  subject 
to  the  public  participation  requirements 
of  section  7004(b)  of  RCRA. 

The  State  amended  the  Program 
Description  to  make  it  clear  that 
hazardous  waste  management  facilities 
that  have  been  operating  under  short 
term  variances  could  continue  to 
operate  when  the  variances  expire  only 
if  the  facitity  enters  into  a  legally 


binding  Consent  Agreement  with  the 
State. 

One  issue  that  has  arisen  in 
connection  with  Phase  II  interim 
authorization  is  whether  authorization 
will  extend  to  the  permitting  of  existing 
storage  surface  impoundments  and 
existing  incinerators.  EPA  has  proposed 
to  temporarily  suspend  the  regulations 
for  existing  storage  siuiace 
impoundments  and  existing  incinerators 
pending  EPA  review  of  their  cost 
effectiveness.  Pending  a  final  decision. 
EPA  has  tentatively  decided  to 
authorize  States  to  permit  all  facilities 
covered  by  components  A  and  B.  If  EPA 
does  suspend  the  regulations  for  these 
facilities,  the  State's  ability  to  issue 
State  RCRA  permits  for  those  facihties 
(existing  storage  surface  impoundments 
and  existing  incinerators)  will 
automatically  be  suspended. 
Accordingly,  the  State's  MOA  has  been 
amended  adding  a  statement  explaining 
what  effect  a  suspensicm  of  the  EPA 
regulations  for  existing  storage  surface 
impoundments  and  existing  incinerators 
would  have  on  the  State's  program. 

Public  Hearing  and  Commoit  Period 

As  noticed  in  the  Federal  Register  on 
March  12. 1982  (47  FR  10861),  EPA  gave 
the  public  until  April  19, 1982,  to 
comment  on  the  State's  application.  EPA 
held  a  public  hearing  in  AUanta,  Georgia 
on  April  12. 1982. 

No  oral  comments  were  received  at 
the  public  hearing;  written  comments 
submitted  directly  to  EPA  are 
summarized  below  along  with  EPA's 
responses.  Region  IV  received  four 
written  comments  on  the  Georgia 
application  by  the  close  of  the  comment 
period  on  April  19. 1982. 

Comments  1-3:  Three  of  the  written 
comments  favored  EPA  granting  Georgia 
Phase  n  authorization.  One  commenter 
contended  that  the  State  has  done  an 
outstanding  job  in  carrying  out  Federal 
and  State  environmental  regulations. 
Another  emphasized  that  the  State 
government  should  have  the  major 
responsibility  for  waste  management 
since  the  State  is  more  familiar  with 
local  problems  and  would  be  more 
responsive  to  local  concerns,  and 
Georgia  EPD  has  an  excellent  reputation 
in  managing  other  enviroimientaJ 
programs.  The  third  commenter  favored 
authorization  because  Georgia  has 
demonstrated  it  has  the  necessary 
resources  to  manage  the  Hazardous 
Waste  Program. 

EPA  Response:  No  response  needed. 

Commeat  4:  Geoigia  also  applied  for 
authorization  to  implement  the 


temporary  Federal  permitting  program 
for  new  land  disposal  facilities 
contained  in  40  CFR  Part  267.  This 
written  comment  opposed  EPA 
delegating  authority  to  the  State  for  this 
program. 

EPA  Response:  Temporary  regulations 
which  allow  EPA  to  permit  new  land 
disposal  facilities  were  promulgated  on 
February  13. 1981  (46  FR  12414-12433). 
The  preamble  for  the  temporary 
regulations  explained  that  EPA  would 
not  authorize  State  land  disposal  permit 
programs  based  upon  temporary 
regulations. 

Decision 

EPA  has  reviewed  the  State  Georgia's 
complete  application  for  Interim 
Authorization  Phase  n  Components  A 
and  B  and  has  determined  that  the  State 
program  is  substantially  equivalent  to 
the  Phase  D  Components  A  and  B  of  the 
Federal  program  as  defined  in  40  CFR 
Part  123,  Subpart  F.  In  accordance  with 
section  3006(c)  of  RCRA,  the  State  of 
Georgia  is  hereby  granted  Interim 
Authorization  for  Hiase  n  Components 
A  and  B  to  operate  the  State's 
hazardous  waste  program  govemed  by 
Components  A  and  B,  in  Ueu  of  the 
Federal  program. 

Compliance  With  Executive  Order  122n 

TTie  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Authority 

lliis  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Diq>osal  Act 
as  amended  by  the  Resource 
Conservation  and  Recovery  Act  of  1976, 
as  amended.  42  U.S.C  6912(aJ.  0926.  and 
6974(b). 

Certification:  Geotgiia  AiqiBcation  for 
Interim  Authorization.  Under  the 
Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  5  ViS.C 

e05(b},  I  hereby  certify  that  this 
authorization  will  not  have  a  nignifirani 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
authorization  suspends  the  applicability 
of  certain  Federal  regulations  in  favor  of 
the  State  program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  wastes  in  the  State.  It  does 
not  impose  any  new  burdens  on  small 
entities.  TTiis  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 
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List  of  Subjects  in  40  CFR  Part  123 

Hazardous  materials,  Indians — Elands, 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal,  Water  pollution  control.  Water 
supply,  Intergovernmental  relations. 
Penalties,  Confidential  business 
information. 

Dated:  May  4. 1982. 
Charies  R.  feter. 

Regional  Administrator. 

[FR  Doc  82-13901  Filed  S-20-82:  C:4S  am) 
BHJJNO  CODE  S560-S0-M 

40  CFR  Part  761 

lOPTS-62025;  TSH-FRL  2131-3] 

Polychlorinated  Biphenyls  (PCBs) 
Manufacturing,  Processing, 
Distribution  in  Commerce  and  Use 
Prohibitions;  Incorporations  by 
Reference  Update 

agency:  Environmental  Protection 
Agency. 

action:  Final  rule. 

summary:  In  conformance  with  1  CFR 
Part  51  EPA  is  establishing  the 
necessary  section  to  include 
incorporations  by  reference  in  40  CFR 
Part  761. 

DATES:  This  Rnal  rule  is  effective  May 
21. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Richards,  OfBce  of  Pesticides 
and  Toxic  Substances  (TS-788),  Rm.  E- 
125,  Environmental  Protection  Agency, 
401  M  St.,  SW.,  Washington.  DC,  20460, 
(202-382-3637). 

SUPPLEMENTARY  INFORMATION:  In 

conformance  with  the  requirements  of  1 
CFR  Part  51.  EPA  is  establishing  the 
necessary  section  to  include  40  CFR  Part 
761  incorporations  by  reference. 
Information  needed  to  meet 
incorporation  by  reference  requirements 
has  been  consolidated  in  S  761.19. 
Specific  test  references  contained  in 
S§  761.60  and  761.75  (formerly  SS  761.10 
and  761.41,  respectively)  are  being 
amended  to  provide  citations  to  this 
material. 

This  regulation  is  a  nonsubstantive 
redesignation  and  as  such  requires  no 
opportunity  for  comment  or  public 
participation. 

(Sec.  B,  90  Stat.  202a  (IS  U.S.C.  2065)) 

List  of  Subjects  in  40  CFR  Part  761 

Environmental  protection.  Hazardous 
materials.  Labeling,  Polychlorinated 
biphenyls.  Recordkeeping  and  reporting 
requirements. 


Dated:  May  14, 1982. 
John  A.  Todhunter, 

Assistant  Administratot  for  Pesticides  and 
Toxic  Substances. 

PART  761— POLYCHLORINATED 
BIPHENYLS  (PCBs)  MANUFACTURING, 
PROCESSING,  DISTRIBUTION  IN 
COMMERCE  AND  USE  PROHIBITIONS 

Therefore,  Subpart  A  of  40  CFR  Part 
761  is  amended  by  adding  S  761.19  to 
read  as  follows: 

§  761.19    References. 

(a)  [Reserved]. 

(b)  Incorporations  by  reference.  The 
following  material  is  incorporated  by 
reference,  and  is  available  for  inspection 
at  the  OfBce  of  the  Federal  Register 
Information  Center,  Rm.  8301, 1100  L  St. 
NW.,  Washington.  DC  20408.  These 
incorporations  by  reference  were 
approved  by  the  Director  of  the  Office  of 
the  Federal  Register.  These  materials 
are  incorporated  as  they  exist  on  the 
date  of  approval  and  a  notice  of  any 
change  in  these  materials  will  be 
published  in  the  Federal  Register. 
Copies  of  the  incorporated  material  may 
be  obtained  from  the  Environmental 
Protection  Agency  Document  Control 
Officer  (TS-793),  Office  of  Pesticides 
and  Toxic  Substances.  EPA,  Rm.  106, 
401  M  St,  SW.,  Washington.  D.C  20460, 
and  from  the  American  Society  for 
Testing  and  Materials  (ASTM),  1916 
Race  Street,  Philadelphia,  PA  19103. 


ASTM  D93-77  Standvd  Ta« 
Method  lor  Ftaah  PoM  by 
Peiwky-Martans        Cloud 


ASTM  0129-64  (Reapprovad 
1978)  Standard  Te«t 
Method  for  SuHur  in  Palro- 
lauin  Products  (GananI 
Bon*  IMettiod). 

ASTM  0240-76  (Ra^iprovad 
iseo)  'StMidMd  TaM 
Method  (or  Heat  o«  Com- 
Imatkin  o*  Liquid  Hydrocar- 
bon Ftjat  by  Bomb  Catort- 
mater. 

ASTM  D482-74  Standard 
Teat  Method  (or  Aah  ftom 
Patrolum  Product*. 

ASTM  0524-76  Standard 
Teat  Method  for  Flanwbot- 
tom  Carbon  (tosMua  of  Pa- 
kotaum  Products. 

ASTM  0606-63  (Raapprovad 
1076)  Standard  Taat 
Method  (or  Cfilodna  In  New 
and  Used  Petrofeum  Prod- 
ucts (Bon*  MMhod). 

ASTM  D923-U  Standvd 
Teal  Matwd  for  Sampfkig 
Efacttcal  mamallng  Liquid*. 

ASTM  01260-70  (Ra«>- 
provad  1975)  Standwd 
Teal  (Method  for  Sulfur  In 
Petookjm  Prtxtuds  (Lanv 
Method^- 


CFRCIMIon 


|761.60(a)(3)(ili)<BMtf): 
(761.75(b)(8)(ili). 


»761.80<a)(3)<il)(BK«). 
«76ieO(a)(3»0«)(BM«. 

|761.60(*)(3)<l)(B)(fl). 
J781.60(aX3Kii>(B)(«. 

|781.eo<aK3Ki«MBX«». 


J761.eO<9K1M«); 
i781.eO(g)(2)(l). 

»7ei.60<a)(3KilMBK«». 


ASTM  01796-68  (Reip- 
proved  1977)  Standard 
Test  Methods  (or  Wstar 
and  Sediment  in  Cnjde  OUa 
and  Fuel  Oils  by  Centnfuge. 

ASTM  02156-65  (Flaap- 
proved  1975)  Standard 
Test  Method  tor  Residues 
m  Liquefied  Petrofeun  (LP) 
Gas. 

ASTM  02709-68  (RetO- 
proved  1977)  Standanl 
Test  Method  tor  Water  and 
Sediment  in  Distillate  Fuel 
by  Centrifuge. 

ASTM  02784-70  (l^eap- 
proved  1975)  Stwidard 
Test  Method  lor  Sulfv  m 
Uquefted  Petroleum  Gases 
(Oxyhytlrxigen  Burner  or 
Lanip). 

ASTM  03178-73  (Rev- 
proved  1979)  Standard 
Teal  Methods  for  Carbon 
and  Hydrogen  In  the  Analy- 
sis Sample  of  Coke  arid 
Coal. 

ASTM  03278-73  StVKted 
'  Test  Methods  (or  Rash 
Point  ol  Liquid  by  Selallash 
Closed  Tester. 

ASTM  E258-67  (Ra^proved 
1977)  Standard  Teat 
Method  (or  Total  Nitrogen 
Inorganic  Material  by  Modi- 
fied KJELDAHL  Method. 


CFR  Citation 


|781.60(aM3Ki)(BKfl>. 


J761.80(a)(3KillXBK* 


J781.60(aX3)(iii)(B««». 


»781.e0(aK3Miii)<BMfl>. 


J7eieO(aK3)0«)<BX* 


|781.75(bK8Ml». 


»78160(a)(3)(i«(B)(fl. 


P^  Ooa  82-13969  Filed  S-ZO-SZ;  8:45  un) 
BILLING  CODE  SS6O-S0-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[BC  Docket  Na  81-776;  RM-39S8] 

Radio  Broadcast  Services,  FM 
Broadcast  Station  in  Gallup,  N.M^ 
Changes  Made  in  Tal>le  of 
Assignments 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  This  action  assigns  Channel 
256  to  Gallup,  New  Mexico,  in  response 
to  a  petition  filed  by  John  R.  Catsis.  The 
assignment  could  provide  a  third  FM 
service  to  Gallup. 
date:  Effective  July  19, 1982. 
ADDRESS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 

Montrose  H.  Tyree.  Broadcast  Bureau, 
(202)  632-7792. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

In  the  matter  of  amendment  of 
S  73.202(b),  Table  of  Assignments.  FM 
Broadcast  Stations.  (Gallup,  New 
Mexico),  BC  Docket  No.  81-776,  RM- 
3958. 


I 
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Report  and  Order  (Proceeding 
Terminated) 

Adopted:  May  12. 1982. 
Released:  May  17, 1S82. 

1.  The  Commision  herein  conside/s 

•  the  Notice  of  Proposed  Rule  Maldng,  46 
FR  39581,  published  December  7, 1981, 
proposing  the  assignment  of  Class  C 
Channel  256  to  Gallup,  New  Mexico. 
The  Notice  was  issued  in  response  to  a  * 
petition  filed  by  John  R.  Catsis 
("petitioner").  Supporting  comments 
were  Hied  by  the  petitioner,  restating  his 
intention  to  apply  for  the  channel,  if 
assigned.  Comments  in  opposition  to  the 
proposal  were  Hied  by  Road  Runner 
Radio,  Inc.  ("RRR"),  to  which  petitioner 
responded.* 

2.  Gallup  (population  18,161],*  seat  of 
McKinley  County  (population  54,950),  is 
located  approximately  192  kilometers 
(120  miles]  west  of  Albuquerque,  New 
Mexico.  It  is  served  by  two  full-time  AM 
stations  (KGAK  and  KYVA]  and  two  FM 
stations  (KQNM  and  KOVO).  The  AM 
and  FM  stations  are  co-owned. 

3.  The  petitioner  incorporated  by 
reference  the  information  in  the  Notice 
which  demonstrated  the  need  for  an 
additional  FM  assignment  to  Gallup.  He 
also  noted  Gallup's  continuing  growth 
pattern,  which  he  says  justiGes  a  third 
assignment.  In  the  Notice  we  stated  that 
all  seven  channels  would  be  affected  as 
a  result  of  the  proposed  assignment 
However,  numerous  other  channels  are 
said  to  be  available  throughout  the 
precluded  area. 

4.  Road  Runner  Radio,  in  opposition  to 
the  proposal  argues  that  the  petitioner 
has  failed  to  show  good  cause  for  a 
departure  from  the  Commission's 
population  guidelines  governing  FM 
allocations.  It  contends  that  Gallup  has 
adequate  service,  provided  by  local 
stations  and  neighboring  communities. 
One  of  the  stations  providing  service  to 
Gallup  is  said  to  be  KYKN(FM),  Grants, 
New  Mexico,  of  which  the  petitioner 
(and  his  wife]  is  a  29%  stoddiolder.  RRR 
asserts  that  under  the  Commission's 
multiple  ownership  rules,  petitioner 
would  be  prohibited  from  applying  for 
the  channel  he  seeks  to  have  assigned. 
RRR  claims  that  Gallup's  population  has 


'  Road  Runner  Radio,  Inc.  is  the  licensee  of 
Stations  ICYVA(AM)  and  KOVOfFM],  Gallup.  New 
Mexico. 

'Population  Rgures  are  taken  from  the  1980  U.S. 
Census,  Advance  Report 


been  static  in  recent  years.  Since  most 
of  the  area  is  owned  by  either  the 
Navajo  Tribe  or  the  Federal  Government 
and  is  undeveloped,  RRR  alleges  that 
growth  in  the  area  will  continue  to  be 
restricted.  Adding  to  those  factors  is  the 
sluggish  economy  (primarily  the  uranium 
industry)  and  a  major  decline  in  tourist 
trade.  The  opposition  also  contends  tkat 
market  conditions  in  the  Gallup- 
McKinley  County  area  strongly  dictate 
against  another  FM  station  in  the  area. 
It  therefore  urges  the  Commission  to 
dismiss  the  proposal  for  a  third  FM 
allocation  to  Gallup. 

5.  In  reply  comments,  the  petitioner 
argues  that  Gallup  should  not  be  denied 
a  third  assignment  based  on  declining 
tourism,  adequate  service,  static 
population  and  a  depressed  economy. 
Petitioner  alleges  that  the  opponent  is  a 
licensee  who  does  not  wish  to  be 
subject  to  additional  competition.  It 
adds  that  the  population  has  shown 
significant  growth  between  1970  and 
1980  (approximately  29%)  and  continues 
to  increase.  While  McKinley  County  is 
said  to  be  suffering  economically  from 
employment  cutbacks  in  the  uranium 
industry,  petitioner  asserts  that  the 
uranium  mines  are  located  at  Grants, 
New  Mexico,  some  60  miles  away,  with 
litde  impact  on  Gallup's  economy. 
Gallup's  main  indust^  is  really  coal, 
which  is  experiencing  significant  growth 
as  the  uranium  industry  declines. 
Petitioner  characterizes  RRR's  allegation 
regarding  a  decline  in  the  tourist  trade 
as  erroneous.  Finally,  petitioner 
responded  that  the  multiple  ownership 
issue  should  not  present  an  obstacle  to 
the  assignment  since  several  options  are 
present  Petitioner  states  that  it  may 
have  an  ownership  interest  in  both 
stations  or  it  may  sell  it  interest  in  the 
Grants  station.  However,  it  does  not 
foresee  an  overlap  problem  because  the 
mountainous  terrain  between  the  two 
communities  would  prevent  an  actual  1 
mV/m  overlap. 

6.  The  main  issue  here  appears  to  be 
the  need  for  an  additional  assignment  at 
Gallup,  in  view  of  the  Commission's 
general  policy  which  calls  for  assigning 
two  stations  to  communities  with  a 
population  under  50,000.  This  criteria 
has  been  employed  as  a  guideline,  not  a 
rigid  formula,  and  has  not  limited  itself 
solely  to  numerical  distribution.  Here, 
we  note  that  Gallup's  population  has 
shown  a  substantial  increase  in  the  past 


decade  (-«-24%)  and  this  gain  allegedly 
will  continue  in  the  foreseeable  future. 
The  fact  that  Gallup  has  adequate  local 
service  and  receives  the  signals  of 
nearby  cities  should  not  necessarily 
foreclose  an  additional  assignment  to 
that  community.  Where,  as  here,  the 
preclusion  impact  is  considered  to  be 
insignificant  due  to  the  availability  of 
channels  in  the  area,  the  guidelines  are 
applied  with  flexibility  and  assignments 
can  be  made  in  excess  of  the  criteria. 
See,  Waycwss,  Georgia.  47 ILR.  2d  319 
(1980).  We  feel  that  the  issues  raised  by 
the  opposition  have  been  satisfactorily 
answered  by  the  petitioner.  The  issues  , 
regarding  economic  impact  are  of  a 
competitive  nature,  and  should  be 
considered  at  the  application  stage. 
Thus,  in  view  of  the  expressed  interest 
in  a  third  commercial  FM  assignment  to 
this  growing  community  and  the  fact 
that  the  preclusion  impact  is 
insignificant  we  believe  that  the  pubhc 
interest  would  be  served  by  granting  the 
requested  assignment.  The  potential 
multiple  ownership  problem  is  more 
appropriately  dealt  with-at  the 
apphcation  stage  where  an  actxial 
coverage  area  for  the  proposed  station 
can  be  evaluated. 

7.  In  view  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
Sections  4(i).  5(d)(1),  303  (g)  and  (r)  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  S  0.281  and 
0.204(b)  of  the  Commission's  Rules,  it  is 
ordered.  That  effective  July  19, 1982,  the 
FM  Table  of  Assignments,  S  73.202(b)  of 
the  Rules,  is  amended  with  regard  ts 
Gallup,  New  Mexico,  as  follows: 


on 

OiMNiNa 

GiMi.  KMex 

229.  233,  and  298. 

8.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

9.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Broadcast  Bureau.  (202)  632-7792. 

(Sees.  4,  303, 48  Stat.,  as  amended.  1086, 1062; 
47  U.S.C.  154,  303) 

Federal  Conununications  Commission. 

Roderick  K.  Porter, 

Chief,  Policy  and  Rules  Division,  Broadcast 
Bureau. 

[PR  Doc  az-lS>77  Filed  t-JB-SI:  Ml  aa) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>4ic  ol  the 
proposed  issuance  of  ailes  and 
regulations.  The  purpose  of  these  notices 
is  to  give  Interested  persons  an 
opportunity  to  pjulicipate  in  the  rule 
mal<ing  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 

Prevailing  Rate  Systems 

agency:  Office  of  Personnel 

Management. 

ACTKHC  Proposed  Rulemaking. 

summary:  The  OfHce  of  Personnel 
Management  is  proposing  regulations  to 
implement  the  results  of  a  study  which  it 
conducted  of  blue  collar  supervisory  pay 
practices  in  private  industry.  The  study 
results  would  be  implemented  by 
making  certain  changes  in  the  grades  of 
wage  supervisors,  and  in  the  current  pay 
formula  which  is  used  to  compensate 
employees  in  these  positions. 
DATE:  Comments  must  be  received  by 
July  20. 1982. 

ADDRESS:  Send  or  deliver  written 
comments  to  Mr.  Jerome  D.  Julius, 
Assistant  Director  for  Pay  Programs, 
Compensation  Group,  Room  3353, 1900  E 
Street.  NW..  Washington.  D.C.  20415. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  David  Weisberg,  (202)  632-5454. 

SUPPLEMENTARY  INFORMATION:  The 

current  pay  plan  for  supervisors  of 
Federal  trade,  craft  and  labor 
occupations  was  established  in 
December  1968,  following  a 
comprehensive  study  of  supervisory 
practices  in  private  industry.  The 
formula  which  was  adopted  for  setting 
Federal  supervisors'  pay  closely 
followed  the  patterns  of  supervisory  pay 
practices  and  pay  differentials  which 
were  disclosed  by  the  industry  study. 

The  Federal  wage  system  law  (Pub.  L. 
92-392)  requires  that  Government 
compensation  practices  be  kept 
consistent  with  those  which  prevail  in 
the  private  sector.  A  new  supervisory 
study  was  therefore  conducted  in  1978 
to  determine  whether  the  Government- 
wide  system  for  supervisors  was  still 
reflective  of  industrial  practices. 

All  industry  data  collected  in  the 
study  were  converted  to  equivalent 


grades  under  the  Federal  supervisory 
structure.  The  pay  differentials  of  the 
industry  positions  were  then  compared 
with  the  differentials  the  positions 
would  receive  if  they  were  paid  from  the 
average  wage  schedule  in  the  Federal 
Government.  The  average  Federal 
schedule  was  constructed  in  a  manner 
which  assured  that  the  present 
restrictions  on  Federal  pay  which  have 
been  adopted  as  a  matter  of  public 
policy  would  be  applied  to  blue  collar 
supervisors  in  the  same  fashion  as  they 
are  applied  to  all  other  Federal 
employees.  Differences  between  the 
Federal  and  industry  pay  differentials 
were  weighted  by  the  number  of 
industry  samples  obtained  at  each 
grade.  The  comparison  of  these  Federal 
and  industry  differentials  is  as  follows: 

Comparison  of  Survey  Results  With  Federal 
Supervisory  Differentials 

{kiparcanU 
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>  Adjuttmenl  to  average  Federal  achedule  to  reflect  turvey 

results. 

'Weighted  average  dWerence  WS-1— WS-10:  -J»%. 
•Weighlad  average  dHterence  W&-11— WS-17:   +74%. 

Differential  results  for  positions  in 
grades  WS-1  through  WS-10.  and  WS- 
11  through  WS-17,  respectively,  were 
analyzed  separately  because  both 
current  Federal  pay  setting  procedures 
and  the  survey  results  differ 
signi^cantly  for  positions  in  grades  WS- 
1  through  WS-10,  compared  with  those 
in  grades  WS-11  through  WS-17.  The 
preceding  Table  indicates  that  positions 
in  the  Federal  Government  In  grades 
WS-1  through  WS-10  through  WS-10 
receive  pay  differentials  over  their 
nonsupervisory  subordinates  which 
exceed  private  sector  differentials  by  a 
little  less  than  one  percent.  Positions  in 
the  Federal  Government  in  grades  WS- 
11  through  WS-17,  however,  trail  private 
industry  differentials  by  approximately 


7.6  percent.  In  the  Federal  Government     • 
most  Foreman  positions  are  in  grades 
WS-1  through  WS-10,  and  most  General 
Foreman  positions  are  in  grades  WS-11 
through  WS-17. 

OPM  Proposes  to  achieve  overall 
comparability  with  private  industry  for 
the  range  of  supervisory  positions  in 
grades  WS-11  through  WS-17  by  raising 
all  General  Foreman  positions  one 
grade,  and  changing  the  linkage  point  for 
WS-19  in  the  current  supervisory  pay 
formula  from  GS-14/1  to  GS-14/3.  For 
economic  reasons,  this  will  be 
accomplished  over  a  two-year  period  on 
a  wage  area-by-wage  area  basis.  During 
the  first  year,  the  WS-19  linkage  point 
will  be  changed  from  GS-14/1  to  GS-14/ 
2.  In  the  second  year  of  implementation, 
all  General  Foreman  positions  will 
receive  a  one  grade  increase  concurrent 
with  the  completion  of  the  WS-19 
linkage  adjustment  from  GS-14/2  to  GS- 
14/3.  The  Staffing  Services  Group  of 
OPM  will  raise  the  General  Foreman 
grades  by  revising  the  wage  supervisor 
job-grading  standard:  the  linkage  change 
will  be  accomplished  by  changing  the 
reference  to  "minimum"  rate  in 
regulation  5  CFR  532.203(d)(2)  to  the 
"second"  rate  in  the  first  year  of 
implementation,  and  to  the  "third"  rate 
to  the  second  year  of  implementation. 
No  changes  are  proposed  for  Foreman 
positions  in  grades  WS-1  through  WS- 
10  whose  ciurent  pay  differentials 
correspond  closely  to  industry  practice. 

The  General  Foreman— GS-14/3 
linkage  adjustment  which  OMP  is 
proposing  will,  when  competed, 
eliminate  the  lag  observed  in  the 
supervisory  study  for  all  positions  in 
grades  WS-11  through  WS-17.  The 
increases  which  would  result  from  the 
OPM  proposal  are  targeted  primarily  to 
the  General  Foreman  positions  in  those 
grades.  General  Foremen  in  grades  WS- 
11  through  WS-17  currently  receive  pay 
differentials  which  are  15  percent  less 
than  private  industry.  The  OPM 
proposal  would  reduce  the  pay 
differential  lag  for  General  Foreman 
positions  in  these  grades  to  2  percent 

OPM  wishes  comments  on  its 
proposal  to  change  the  current  WS-19 
linkage  point  in  conjunction  with 
increasing  the  grade  of  General  Foreman 
positions.  We  will  also  consider  any 
other  suggestions  for  implementing  the 
supervisory  study  results.  These  could 
take  the  form  of  a  new  or  revised 
supervisory  pay  formula,  or  some 
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different  approach  which  would  serve  to 
carry  out  the  survey  Hndings.  If  this 
proposed  regulation  is  ultimately  issued 
as  a  final  regulation,  it  will  be  revised 
after  one  year  to  complete  the  WS-19 
linkage  adjustment  from  GS-14/2  to  GS- 
14/3. 

E.0. 12291.  Federal  Regulation 

OPM  has  determined  that  this  is  not  a 
major  rule  for  the  purposes  of  E.O. 
12291,  Federal  Regulation,  because  it 
will  not  result  in: 

(1)  An  annual  effect  on  the  economy 
of  $100  million  or  more; 

(2)  A  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 

(3)  Significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Regulatory  Flexibility  Act 

I  certify  that  this  regidation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  businesses,  small 
organizational  units  and  small 
governmental  jurisdictions. 

List  of  Subjects  in  5  OFR  Part  532 

Administrative  practice  and 
procedure.  Government  employees. 
Wage. 

U.  S.  Office  of  Personnel  Management 

Donald  f.  Devine, 

Director. 


PART  532— PREVAIUNG  RATE 
SYSTEM 

Accordingly,  the  Office  of  Personnel 
Management  proposes  to  revise  5  CFR 
532.203(d)(2)  to  read  as  follows: 

§  532.203    Structure  of  regular  vvage 
schedules. 

*        *        *        •        • 

(d)  *  *  * 

(2)  For  grades  WS-11  through  WS-19, 
based  on  a  parabolic  curve  linking  the 
WS-10  rate  to  the  WS-19  rate,  which 
latter  rate  is  equal  to  the  second  rate  in 
effect  for  General  Schedule  grade  GS-14 
at  the  time  of  the  area  wage  schedule 
adjustment. 

(5  U.S.Q  5343.  S346] 

(PR  Doc.  81-13883  Piled  5-20-82: 8:48  aia| 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 
9  CFR  Parts  306, 317,  and  381 
(Docket  Na  81-038  P] 

Prior  Lat>eling  Approval  System 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 
action:  Proposed  rule. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing  to 
implement  a  nationwide  program  to 
delegate  limited  labeling  approval 
authority  to  its  inspectors-in-charge  (IIC) 
of  official  establishments  and  to 
establish,  by  regulation,  limited 
categories  of  generically  approved 
labeling.  The  types  of  labels  or  other 
labeling  to  be  approved  by  the  IIC 
would  include:  (1)  Modifications  of 
previously  approved  labeling  which  fall 
into  certain  specified  categories;  (2) 
shipping  containers  bearing  or 
referencing  the  product  name;  (3) 
labeling  not  previously  approved  for 
products  containing  a  single  ingredient 
and  which  do  not  contain  information, 
statements,  or  claims,  such  as  quality 
claims,  negative  claims,  geographic 
claims,  nutritional  claims,  guarantees,  or 
foreign  language;  and  (4)  all  final 
labeling  having  a  sketch  approval  from 
the  Standards  and  Labeling  Division 
(SLD)  in  Washington  when  the  final 
labeling  is  consistent  with  the  approved 
sketch. 

The  types  of  generically  approved 
labeling  would  include  modifications  of 
previously  approved  labeling  which  fall 
into  certain  specified  categories.  The  use 
of  the  IIC  to  approve  labels  or  other 
labeling  and  the  use  of  generically 
approved  labeling  would  be  voluntary, 
and  official  establishments  would  retain 
the  option  of  submitting  applications  for 
approval  of  these  types  of  labels  or 
other  labeling  to  SLD.  The  effects  of 
field  delegation  and  generic  approval 
woiild  be  decreased  turnaround  time  for 
labeling  approvals  and  more  efficient 
utilization  of  Agency  resources. 
DATE:  Conunents  must  be  received  on  or 
before:  August  19. 1982. 
ADDAESS:  Written  comments  to: 
Regulations  Office,  Attn:  Annie  Johnson. 
FSIS  Hearing  Clerk.  Food  Safety  and 
Inspection  Service.  Room  2637,  South 
Agriculture  Building.  U.S.  Department  of 
Agriculture,  Washington.  DC  20250.  (For 
additional  information  on  comments, 
see  "Supplementary  Information.") 
FOR  FURTHER  INFORMATION  CONTACT! 
Ms.  Joan  Moyer  Schwing.  Deputy 
Director.  Standards  and  Labeling 
Division,  Meat  and  Poultry  Inspection 


Technical  Services,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Washington.  DC  2025a 
(202)  447-4293. 

SUPPLEMENTARY  MFOMMAnONC 

Table  of  CootenU 

Executive  Order  12291 
EfTect  on  Small  Entitie* 
Comments 
Background 

1.  Introduction 

2.  Statutory  Responsibilities 

3.  Regulatory  Requirements 

4.  Current  Label  Review  Process 

6.  CriticismB  of  the  Current  Program 

6.  The  February  1980  Proposal 

7.  The  Agency's  Pilot  Program 

8.  Comments  on  the  Pilot  Program 

9.  Analysis  of  the  Pilot  Program 
Hie  Proposal 

1.  Introduction 

2.  TTie  Role  of  the  Inspector 

3.  Categories  of  labeling  to  be  Approved 
by  the  DC 

4.  Generic  Labeling  Categories 

5.  Appeals 

(J.  Temporary  Approvals 

7.  Costs  and  Benefits  of  Proposed  Changes 

Executive  Order  12291 

The  Agency  has  determined  that  the 
proposed  rule  is  not  a  major  rule  under 
Executive  Order  12291.  The  proposal 
would  provide  greater  flexibility  to  meat 
and  poultry  processors  in  obtaining 
label  approvals.  It  would  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries.  Federal.  State,  or  local 
government  agencies  or  geographic 
regions:  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets.  The  costs 
and  benefits  of  the  proposed  changes 
are  discussed  at  the  end  of  the 
supplementary  information. 

Several  options  were  considered  by 
the  Department  before  proceeding  with 
this  proposal. 

Option  1  would  make  no  changes  to 
the  current  labeling  approval  program. 
TTiis  option  was  rejected  because  it  is 
unresponsive  to  criticisms  that  the 
present  program  is  burdensome,  costly, 
and  inefficient. 

Option  2  would  delegate  .to  the  DC  the 
authority  to  approve  simple  labeling  and 
all  final  labeling  if  it  is  consistent  with 
sketches  previously  approved  by  SLD. 
This  option  in  conjunction  with  some 
aspects  of  Option  5  was  chosen  because 
it  would  provide  a  more  rapid 
turnaround  for  labeling  approvals  and 
would  make  more  efficient  use  of  FSIS 
resources.  A  version  of  this  option  was 
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tested  in  a  pilot  program  and  proved 
successfuL 

Option  3  would  delegate  labeling 
approval  authority  to  the  area  offices  for 
all  simple  labeling  and  for  fmal  labeling 
having  SLD  sketch  approval.  This  option 
was  rejected  because  it  would  increase 
Held  office  workload  without  providing 
a  signiBcant  decrease  in  turnaround 
time  for  approvals. 

Option  4  would  delegate  authority  to 
both  the  lie  and  the  area  offices.  The 
lie  would  have  the  authority  to  approve 
simple  labeling  and  final  labeling  that 
are  consistent  with  sketches  that  have 
been  approved  by  SLD.  The  area  offices 
could  approve  labeling  of  "medium" 
complexity,  while  "complex"  labeling 
would  go  directly  to  SLD  for  approval 
This  option  was  rejected  because  of  the 
difficulty  in  defining  the  differences 
between  "simple",  "medium",  and 
"complex"  labeling. 

Option  5  would  create,  by  regulation, 
broad  categories  of  generically 
approved  labeling.  Labeling  which  feU 
within  such  defined  categories  would  be 
deemed  to  be  approved  by  the 
Administrator.  This  option  was  rejected 
in  part  because  of  the  difficulty  in  fully 
defining  broad  categories  of  approved 
labeling  and  the  unavoidable  elements 
of  jud^ent  involved  in  determining 
whether  a  specific  labeling  would  or 
would  not  fall  within  such  a  category. 
Generic  approval  is  being  proposed  on  a 
limited  basis,  however,  in  areas  where 
these  problems  do  not  appear 
substantial. 

The  Agency  has  designated  Prior 
Label  Approval  as  an  area  of  regulation 
to  be  reviewed  as  part  of  its  Fiscal  Year 
1982  Regulatory  Review  activities  in 
accordance  with  Executive  Order  12291. 
the  Regulatory  Flexibility  Act.  and  the 
Paperwork  Reduction  Act.  This  proposal 
constitutes  one  aspect  of  this  review. 
During  the  pendency  of  this  proposal 
the  Agency  also  intends  to  continue  to 
assess  the  possibility  of  other  regulatory 
changes  to  its  prior  label  approval 
program,  in  keeping  with  those 
authorities.  This  review  effort  may 
contribute  to  additional  proposals 
during  Fiscal  Year  1982. 

Effect  on  Small  Entiti«s 

The  Administrator,  FSIS,  has  made  a 
tentative  determination  that  this 
proposal  would  not  have  a  sigmficant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  defined  by 
the  Regulatory  Flexibility  Act  (RFA). 
Pub.  L  96-354  (5  U.S.C.  801). 

It  is  probable  that  on-site  labeling 
approvals  by  the  IIC  and  generic 
labeling  available  to  inspected  firms  at 
their  option  will  be  viewed  by  the 
regulated  industry  to  be  a  benefit  This 


would  permit  each  firm  to  obtain 
approvals  for  certain  prescribed  labeling 
changes  at  the  plant  or  through 
prescribed  regulations  rather  than 
having  to  submit  applications  to 
Washington,  D.C.  A  recent  pilot  program 
permitting  optional  on-site  label 
approvals  indicates  that  many  firms  will 
find  it  advantageous  to  rely  on  the  IIC  in 
this  fashion. 

Under  the  proposal  establishments 
would  have  the  flexibility  to  use  all, 
some,  or  none  of  the  labeling  approval 
authority  delegated  to  the  DC  or  to  use 
generic  approval  of  certain  types  of 
labeling.  Use  of  the  IIC  for  labeling 
approvals  and  generic  labeling  approval 
would  be  optional  with  the  inspected 
establishment  Further,  any  appUcation 
receiving  a  negative  determination  by 
an  nC  could  be  resubmitted  directly  to 
SLD  for  a  new  review.  Hius,  each 
establishment  would  have  the  ability  to 
use  the  proposed  procedures  only  to  the 
extent  those  procedures  provide  benefits 
to  that  plant  As  a  consequence,  it  is 
presumed  that  only  benefits  will  accrue 
to  the  regulated  industry  by 
promidgation  of  the  proposed  regulation. 

The  Administrator  has  also 
tentatively  concluded  that  there  will  not 
be  "sigmficant"  effects  requiring  a 
Regulatory  Flexibility  Analysis  under 
the  RFA.  The  extent  of  the  anticipated 
benefits  is  not  clear  due  to  the  variables 
involved.  Therefore,  conmients  are 
solicited  on  whether  the  proposed 
regulation  might  result  in  some  costs  to 
small  entities  and,  if  so,  the  weight  such 
costs  should  be  given  in  determining  the 
net  benefits  of  the  proposed  regulation. 

The  Agency  is  aware  of  the  possibility 
of  some  opposition  to  this  proposal  by 
several  small  service  firms  based  in  the 
Washington,  D.C.  area,  lliese  firms 
service  the  regulated  industry  by 
handcarrying  their  clients'  label 
applications  to  SLD  for  approval  These 
labeling  consultant  firms  may  be 
concerned  that  their  business  will 
decrease  to  the  extent  regulated 
businesses  avail  themselves  of  on-site 
labeling  reviews  by  the  IIC.  The  kinds  of 
labeling  applications  which  the  DC 
would  be  authorized  to  approve  or 
which  would  quality  for  generic 
approval  are  the  routine, 
noncontroversial  kinds  diat  are  not 
fivquently  likely  to  require  personal 
representation  in  Washington  in  order  to 
obtain  approval  Nonetheless,  labeling 
consultants  may  experience  a  decline  in 
business  if  most  establishments  avail 
themselves  of  the  new  procedures,  as 
expected  by  the  Agency. 

Assuming  there  is  a  correlation 
between  use  by  the  industry  of  on-site 
labeling  approval  and  generic  labeUng 
and  a  reduction  in  business  for  labeling 


consultants,  it  is  not  clear  how  much 
weight  should  be  given  to  the  latter. 
Although  such  a  decline  in  business 
might  be  termed  a  "cost"  of  these 
proposed  regulations,  such  use  of  the 
term  "cost"  results  in  an  anomaly:  A 
cost  to  regiilated  industry  caused  by 
regulations,  that  is,  the  perceived  need 
for  use  of  consultants  to  get  labels 
approved,  is  treated  as  a  countervailing 
benefit  to  those  third  parties,  arguing 
against  such  a  reduction  in  the  costs  to 
the  regxilated  industry. 

The  Administrator  has  tentatively 
concluded  that  the  benefits  to  the 
regulated  industry  of  having  available 
on-site  labeling  approvals  by  IIC's  and 
of  having  generic  labeling  outweigh  the 
costs,  if  any.  to  firms  which  service  the 
industry  by  expediting  label  approvals 
in  Washington,  D.C.  The  Agency  solicits 
information  and  comments  on  the 
impact  of  the  proposed  regulations  on 
the  labeling  consultant  firms  and  on  the 
wei^t  such  impact  should  be  given  in 
ascertaining  the  costs  and  benefits  of 
the  proposed  regulation. 

Comments 

Interested  persons  are  invited  to 
submit  comments  concerning  tiiis 
proposal.  Written  comments  must  be 
submitted  in  duplicate  to  the 
Regulations  Office.  Comments  should 
reference  the  docket  number  located  in 
the  heading  of  this  document  Any 
person  desiring  opportunity  for  oral 
presentation  of  views  must  make  such 
request  to  K4s.  Schwing  so  that 
arrangements  may  be  made  for  such 
views  to  be  presented.  A  transcript  shall 
be  made  of  all  views  orally  presented. 
All  comments  submitted  pursuant  to  this 
proposal  will  be  available  for  public 
inspection  in  the  Regulations  Office 
between  9:00  ajn.  and  4:00  p.m.  Monday 
through  Friday. 

Background 

1.  Introduction.  The  Food  Safety  and 
Inspection  Service  is  proposing  to 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations  (9  CFR 
Ptu-ts  317  and  381)  concerning  the 
manner  in  wtftch  it  provides  prior 
approval  of  product  labels  and  other 
labeling.  This  document  outlines  the 
current  review  process,  the  problems 
associated  with  it  the  various  initiatives 
undertaken  by  the  Agency  to  determine 
the  best  possible  alternative  to  the 
present  sjrstem,  and  the  concerns 
expressed  by  the  regulated  industry.  It 
explains  the  changes  being  proposed, 
most  significantly  the  delegation  of 
authority  to  inspectors  in  official 
establishments  to  grant  Agency 
approvals  for  certain  labels  and  other 
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labeling.  By  delegating  limited  labeling 
approval  authority  to  inspectors-in- 
charge  «nd  by  creating  a  limited 
category  of  generic  labeling  approval, 
the  Ageacy  believes  that  meat  and 
poultry  proceesort  would  be  provided 
greater  flexibility,  faster  label  review 
and  prooessing.  and  consequendy,  a 
saving  of  time  and  money.  Also,  the 
Agency  believes  that  the  proposed 
changes  would  result  in  increased 
efficiency  and  better  utilization  of 
Agency  resources. 

2.  Statutory  responsibilities.  Tlie 
Federal  Meat  Inspection  Act  (FMIA)  (21 
U.S.C  601  et  seq.)  and  the  Poultry 
Products  Inspection  Act  (PPIA)  (21 
use.  451  et  seq.)  direct  the  Secretary  of 
Agricultnre  to  maintain  meat  and 
poultry  inspection  programs  designed  to 
assure  consumers  that  meat  and  poultry 
products  distributed  to  them  are 
wholesoBtt.  not  adulterated,  and 
properly  marked,  labeled,  and  packaged. 

As  Congress  has  specified  in  section  2 
of  the  FMIA  (21  U3.C  602)  and  Section 
2  of  the  PPIA  (21  U.S.C  451). 
unwholesome,  adulterated,  or 
misbranded  meat  or  meat  food  products 
or  poultry  products  are  injurious  to  the 
pubhc  welfare,  destroy  markets  for 
wholesome,  not  adulterated,  and 
properly  marked,  labeled,  and  packaged 
products,  and  result  in  sundry  losses  to 
producers  and  processOTs  of  meat  and 
poultry  products,  as  well  as  injury  to 
consumers.  Therefore,  Congress  has 
granted  the  Secretary  broad  authority  to 
protect  consumers'  health  and  welfare. 
Specifically,  section  7(d)  of  the  FMIA  (21 
U.S.C  607(d))  and  section  8(c)  of  the 
PPIA  (21  U.S.C  457(c))  read  as  foUows: 

No  article  subject  to  ttiis  title  shafl  be  sold 
or  offered  lor  sale  by  any  person  {,  firm,  or 
corpomtioB.)*  in  oonunerce.  under  any  naine 
or  other  marking  or  labeling  wiiicii  is  false  or 
misleading  or  in  any  container  of  a 
misleading  form  or  size,  but  established  trade 
names  and  other  marking  and  labeling  and 
containers  which  are  not  false  or  misleading 
and  which  are  approved  by  the  Secretary  are 
permitted. 

•Bracketed  portion  is  not  in  Section  8fcl  of 
the  PPIA. 

Under  this  provision,  the  Secretary  of 
Agriculhire  or  his  representative  has  the 
responsibUity  to  approve  all  labels  or 
other  labding  which  are  to  be  used  on 
federally  inspected  meat  and  poultry 
products  prior  to  the  miariceting  of  the 
products.  Without  such  approved 
labeling,  products  may  not  be  sold  or 
offered  for  sale  in  commerce.  The  term 
labeling,  as  defined  in  the  Acts,  refers  to 
all  labels  and  other  %vritten,  printed,  or 
graphic  matter  (1)  upon  any  article  or 
any  of  its  containers  or  wrappers,  or  (2) 
accompanying  such  article  (section  1Q>) 


of  FMIA.  21  U.S.C  601(p}.  and  Section 
4(s)  of  PPIA.  21  U3.C  4S3(s)). 

Consistent  with  this  provision,  the 
meat  and  poultry  products  inspecti<Ni 
regulations  provide  that  with  few 
exceptioDB.  no  labeling  shall  be  used  on 
any  product  bearing  any  official 
inspection  mark  until  it  has  been 
approved  in  its  final  form  by  the 
Administrator  (9  CFR  317.4  and  9  CFR 
381.132).  Foods  containing  more  than  3 
percent  fresh  meat  or  at  least  2  percent 
cooked  poultry  meat  are  goierally 
deemed  amenable  to  USOA  inspection 
requirements. 

Section  l(mXt)  of  the  FMIA  (21  U.S.C 
601(m)(8))  and  section  4(gK6)  of  the 
PPIA  (21  UJS.C.  4S3(G)(«))  provide  that 
any  carcass,  part  thiereof,  meat  or  meat 
food  product  or  any  poultry  product  is 

adulterated if  any  valuable 

constituent  haa  been  in  whole  or  in  part 
omitted  or  abstracted  therefrom;  or  iJF 
any  substance  has  been  substituted. 
wholly  or  in  part  therefore;  or  if  damage 
or  inferiority  has  been  concealed  in  any 
manner,  or  if  any  substance  has  been 
added  thereto  or  mixed  or  packed 
therewith  so  as  to  increase  its  bulk  or 
weight,  or  reduce  its  qoahty  or  strength, 
or  naake  it  appear  better  or  of  greatei 
value  than  it  is  *  *  *."  Furthermore,  any 
carcass,  part  theretrf.  meat  or  meat  food 
product  or  poultry  product  is  considered 
misbranded  if  its  labeling  is  false  (w 
misleading  in  any  particular  (section 
l(m)(l)  of  FMIA.  21  U.S.C  601(m)(l).  and 
section  4(hKl)  of  PPIA.  21  UJ&.C. 
*53{hHl)). 

In  on^r  to  prevent  adultovtion  and/ 
or  misbranding  as  defined  in  the  Acts, 
the  FMIA  and  the  PPIA  further  authorize 
the  Secretary  to  prescribe,  whenever  he 
determines  such  action  is  necessary  for 
the  protection  of  the  pubhc.  (1)  the 
styles  and  sizes  of  type  to  be  used  with 
respect  to  material  required  to  be 
incorporated  in  labeling  to  avoid  false  m 
misleading  labeling,  and  (2)  definitions 
and  standards  of  identity  or  composition 
for  some  meat  and  poidtry  products 
(section  7(c)  of  the  FMIA,  21  U.S.C 
607(c).  and  section  8(b)  of  the  PPIA.  21 
U.S.C  457(b)). 

3.  Regulatory  requirements.  The 
labeling  provisions  of  the  meat  and 
poultry  products  inspection  regulations, 
issued  pursuant  to  the  FMIA  and  the 
PPIA,  specify  the  required  features  of 
meat  and  poultry  product  labels  (9  CFR 
Part  317  and  9  CFR  Part  381.  Subpart  N). 
These  include:  (1)  The  standardized. 
common  or  usual,  or  descriptive  name  of 
the  product  (2)  an  ingredients  statemmt 
containing  the  common  or  usual  name  of 
each  ingredient  listed  in  descending 
order  of  predominance;  (3)  the  name  and 
place  of  business  of  the  manufacturer, 
packer,  or  distributor,  (4)  an  accurate 


statement  of  the  net  quantity  of 
contents:  (5)  the  USDA  inspection 
legend;  and  (6)  special  hanrfhng 
instmctiaas  if  product  is  perishable  {\r.. 
"Keep  Fhnen."  "TCeep  Refrigerated." 
eta).  These  essential  labeling  features 
must  be  prominently  and  infmmatively 
displayed  on  the  label  (9  CFR  317.2  and 
9  CFR  381.116). 

The  regulations  contain  other 
provisions  to  ensure  that  no  statement 
word,  picture,  design,  or  device  which  is 
false  or  misleading  in  any  particular  or 
conveys  any  false  impression  or  gives 
any  false  indication  of  cwigin,  identity,  or 
quality,  shaO  appear  in  any  marking  or 
other  labeling  (9  CFR  317.8  and  381.128). 
For  example,  terms  having  geographic 
significance  with  reference  to  a  locality 
other  than  that  in  which  the  product  is 
prepared  may  appear  on  the  label  only 
when  qualified  by  the  word  "style." 
"type,"  or  "brand."  as  the  case  may  be. 
and  accompanied  with  a  prominent 
qualifying  statement  identifying  the 
country.  State,  territory,  or  locality  in 
which  the  product  is  prepared  (9  CFR 
317.8(bKl))-  Further,  coverings  for  meat 
or  meat  food  products  shall  not  be  of 
such  color,  d^ign.  or  land  as  to  be 
misleading  with  respect  to  color,  qoality, 
or  kind  of  product  (9  CFR  317.8(bX5)). 

Any  marking  or  labeling  which  is 
determined  to  be  false  at  misleading 
within  the  meaning  of  the  Acts  and  the 
implementing  regulations  causes  the 
article  to  whidi  it  relates  to  be 
misbranded  and,  pursuant  to  the 
authority  contained  in  section  7(e)  of  the 
FMIA  (21  U.S.C  e07(e))  and  section  8(d) 
of  the  H>IA  (21  U.S.C  4S7(d)),  and 
§S  335.12  and  381.233  of  the  meat  and 
poultry  products  inspection  regulations 
(9  CFR  335.12  and  381.233).  tfje 
Administrator.  FSIS.  may  withhold  use 
of  such  marking  or  labelLag. 

In  addition  to  providing  substantive 
labeling  requirements  and  prohibitions, 
the  meat  and  poultry  products 
inspection  regidations  provide  specific 
information  regarding  permitted  and 
nonpermitted  uses  of  various  substances 
(9  CFR  3ia7  and  381.147).  TTiese 
provisions  prohibit  the  use  in  official 
establishments  of  any  food  additive, 
color  additive,  pesticide  chemical,  or 
other  added  poisonous  or  deleterious 
substance,  or  any  other  substance  in  or 
on  meat  or  poultiy  products  that  would 
cause  such  articles  to  be  adulterated  or 
misbranded  tvithin  the  meaning  of  tiw 
Act.  T^ese  provisions  are  designed  to 
ensure  that  ingredients  aimed  at 
improving  physical  quahties  of  a 
product  such  as  Qavor,  color,  and  shelf- 
life,  meet  a  specific  justifiable  need  ia 
the  product  and  do  not  pnmiote 
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deception  as  to  product  freshness, 
quality,  weight,  or  size. 

The  regulations  further  prescribe 
deRnitions  and  standards  of  identity  or 
composition  for  certain  meat  and 
poultry  products  (9  CFR  Part  319  and  9 
CFR  Part  381,  Subpart  P).  Standards  of 
composition  identify  the  minimum 
amount  of  meat  and/or  poultry  required 
in  a  product's  recipe.  For  example,  the 
standard  of  composition  for  "Chicken  a 
la  King"  requires  that,  if  a  product  bears 
this  name  on  its  label,  at  least  20  percent 
cooked  poultry  meat  must  be  used  in  the 
recipe  (9  CFR  381.167). 

Standards  of  identity  set  specific 
product  requirements  for  a  food's 
makeup.  These  standards  often  specify 
(1)  the  kind  and  minimimi  amount  of 
meat  and/or  poultry;  (2)  the  maximum 
amount  of  nonmeat  ingredients,  such  as 
fat  or  moisture:  and  (3]  any  other 
ingredients  allowed  or  expected  in  the 
final  product. 

Meat  and  poultry  product  standards 
provide  a  simple  and  direct  means  by 
which  consumers  can  learn  what  to 
expect  from  a  product  if  it  is  labeled 
with  a  particular  name.  Thus,  these 
requirements  help  to  ensure  that 
consumers'  expectations  are  met. 

4.  The  current  label  review  process.  In 
order  to  assure  that  meat  and  poultry 
products  are  in  compliance  with  the 
Acts  and  the  regulations  promulgated 
thereunder.  FSIS  presently  conducts  a 
prior  approval  program  for  labels  and 
other  labeling  as  specified  in  9  CFR 
317.4,  317.5,  381.132.  and  381.134  to  be 
used  on  federally  inspected  meat  and 
poultry  products.  This  program  ia 
administered  in  Washington,  D.C. 

To  apply  for  labeling  approval,  meat 
and  poultry  packers  or  processors,  or 
their  representatives,  submit  label 
sketches,  final  labels,  or  other  labeling 
to  SLD,  along  with  the  Agency's 
appUcation  form.  Throu^  this 
procedure,  applicants  submit  detailed 
processing  and  handling  information, 
including  the  following: 

(1)  Product  name  (i.e..  the 
standardized,  common  or  usual,  or 
descriptive  name  of  the  product). 

(2)  Formulation  information  (i.e.,  list 
of  ingredients  in  descending  order  of 
predominance)  and  method  of 
preparation. 

(3)  Firm  name  and  address. 

(4)  How  the  label  is  to  be  used  (i.e., 
consumer  size,  institutional  capacity,  or 
shipping  container). 

(5)  Size  and  type  of  container  (i.e., 
wrapper,  casing,  carton,  etc.). 

(6)  Size  of  the  principal  display  panel. 
This  information  is  reviewed  by  an 

FSIS  label  reviewer  who  is  responsible 
for  assuring  that  all  labeling  on  meat 
and  poultry  products  accurately  and 


appropriately  reflects  the  products' 
contents.  Currently,  the  IIC  also  has  the 
authority  to  approve  some  labeling 
modifications  as  specified  in  the  meat 
and  poultry  products  inspection 
regulations  (9  CFR  317.4(c).  317.4(d). 
317.5.  381.134.  and  381.135).  This 
authority,  however,  is  rarely  exercised. 

Many  applicants  consult  with  SLD 
during  development  of  new  labeling  to 
ensure  their  labeling  will  be  in 
comphance  with  the  Acts  and  the 
regulations.  In  fact  nearly  30  percent  of 
the  labeling  currently  submitted  to  SLD 
for  prior  approval  are  sketches  or  proofs 
of  proposed  labeling  materials.  Through 
this  process,  applicants  may  have  their 
labeling  materials  reviewed  and 
modified,  if  necessary,  before  they 
prepare  final  labeling  materials.  This 
service  appears  to  be  particularly 
valuable  to  small  firms  which  may  lack 
the  resources  to  keep  fully  informed 
regarding  current  labeling  policy  and 
regulations. 

The  maintenance  and  operation  of  the 
current  prior  approval  system  is  a 
difficult  task.  Technological  innovations 
in  food  processing  and  increased  public 
awareness  and  concern  about  the 
presence  of  various  substances  in  foods 
often  lead  to  complex  issues  which  SLD 
must  resolve  as  part  of  the  prior  labeling 
approval  process.  Moreover,  the 
expanded  use  of  the  label  and  other 
labeling  as  a  marketing  tool  designed  to 
encourage  a  product's  sale  has 
generated  difficult  questions  for  SLD  in 
evaluating,  on  an  individual  basis,  what 
types  of  labeling  will  not  be  false  or 
misleading,  or  otherwise  render  the 
product  misbranded.  Although  a 
substantial  percentage  of  the  labeling 
applications  submitted  to  SLD  can  be 
routinely  approved  or  denied  by 
applying  the  relevant  portions  of  the 
Acts  and  the  regulations,  some  of  the 
more  difficult  questions  require 
interpretation  of  the  Acts  or  regulations 
and  the  development  or  modification  of 
the  Agency's  policy. 

In  an  effort  to  increase  the  uniformity 
of  decisionmaking  in  this  area,  label 
review  determinations  are  recorded  for 
nearly  1,000  products,  for  which  there 
are  common  or  usual  names,  and 
published  in  an  internal  manual  known 
as  the  "Policy  Book."  These  provisions 
often  specify  minimum  meat  and/or 
poultry  content  requirements  for  various 
meat  and  poultry  products.  For  example. 
"Ham  Salad"  must  contain  at  least  35 
percent  ham  (cooked  basis)  and 
"Chicken  and  Noodle  Au  Gratin"  must 
contain  at  least  18  percent  chicken  meat 
(cooked,  deboned  basis).  The  provisions 
found  in  the  "Policy  Book"  have 
developed  over  time,  usually  in  response 
to  industry  members  or  consumers 


showing  particular  interest  in  increasing 
uniformity  among  products  using  the 
same  product  name,  and  are  based  on 
recipe  information  gathered  from 
cookbooks,  old  formulas,  and  other 
reliable  cooking  sources.  The  "Policy 
Book"  is  widely  recognized  by  the  meat 
and  poultry  industry  and  is  available  to 
the  public  upon  request 

In  recent  years  when  particularly 
novel,  complex,  or  significant  questions 
arise,  the  label  reviewers  also  have 
relied  on  SLD  policy  memoranda  as  the 
basis  for  their  labeling  determinations. 
These  memoranda  are  issued 
periodically  in  a  uniform  format  which 
specifies  the  issue,  SLD's  application  or 
determination,  and  the  basis  for  the 
decision.  Any  policy  specified  in  a 
memorandum  is  uniformly  applied  to  all 
relevant  labeUng  applications  unless 
modified  by  futiu^  memorandum  or 
more  formal  Agency  action,  and  all 
memoranda  are  also  available  to  the 
public  upon  request 

FSIS  currently  receives  approximately 
2500  labeling  applications  for  review 
each  week.  Labels  and  other  labeling 
are  forwarded  by  applicants  in  one  of 
two  ways.  Some  applications  are  sent 
through  the  mail,  while  others  are  hand- 
delivered  to  SLD  in  Washington,  D.C, 
by  the  applicants  or  their 
representatives.  At  the  present  time, 
approximately  60  percent  of  the  labeling 
applications  are  presented  in  person;  the 
remaining  40  percent  are  sent  through 
the  mail.  Under  the  current  procedure, 
mailed-in  applications  are  sorted  and 
delivered  to  the  label  reviewers  on  the 
day  they  are  received.  These  labels  or 
other  labeling  are  returned  through  the 
mail  after  they  are  reviewed. 

Daily  assignments  to  the  label 
reviewers  are  made  so  that  they  handle 
both  the  mailed-in  and  the  hand-carried 
submittals.  However,  when  label 
reviewers  are  absent,  the  remaining 
reviewers'  workload  is  increased  in 
order  to  accommodate  the  visiting 
applicants.  When  such  increases  occur, 
work  on  the  mailed-in  applications  is 
often  delayed.  Backlogs  of  mailed-in 
labeling  applications  occasionally  occur, 
and  delays  of  2  or  3  days  are  not 
uncommon.  In  some  instances,  there  are 
surges  of  mail  and  this,  coupled  with 
staffing  limitations,  can  cause  delays  in 
reviewing  applications  of  up  to  10  days 
from  the  date  of  receipt  Delays  in 
mailing  out  approved  labels  also  occur, 
and  this  can  add  up  to  an  additional  3 
days  to  the  process.  The  entire  process 
of  mailing-in,  reviewing,  and  returning 
the  labeling  to  processors  can,  in  some 
instances,  take  up  to  3  weeks. 

Hand-carried  labeling  applications  are 
usually  reviewed  on  the  day  of  dehvery. 
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Appointments  are  scheduled  daily  with 
the  applicants,  or  their  representatives, 
and  these  individuals  go  through  the 
review  process  with  the  label  reviewer. 
The  results  of  the  review  are  known 
immediately  and  this  information  is 
often  phoned  back  to  the  applicant  on 
the  same  day. 

5.  CriticisntB  of  the  current  program. 
Several  criticisms  of  the  label  approval 
program  have  been  made  in  recent 
years.  Hie  Senate  Committee  on 
Governmental  Affairs  reviewed  the 
prior  approval  pro-am  in  1977  and 
found  it  "costly,  inefficient  and  ripe  for 
change."  Similarly,  the  General 
Accounting  Office  (GAO),  in  its  March 
1980  study  on  Federal  paperwork 
burdens,  titled  "Department  of 
Agriculture:  Actions  Needed  to  Enhance 
Paperwork  Management  and  Reduce 
Burden"  criticized  the  program, 
maintaining  that  it  imposes  unnecessary 
cost  and  red  tape  upon  the  regulated 
industry.  GAO  also  recommended  that 
FSIS  review  applications  on  a  first- 
come,  first-served  basis. 

In  December  1979,  a  report  was 
prepared  by  the  USDA  Office  of  the 
Inspector  General  (OIG)  titled  'Tood 
Safety  and  QuaUty  Service  Compliance 
Program  Standards  and  Labeling 
Division"  in  which  the  OIG  indicated 
that  there  were  serious  problems  in  the 
program  which  the  OIG  concluded 
required  corrective  action  to  bring 
consistency,  imifonnity,  and  integrity  to 
the  label  review  process. 

In  recent  months,  a  number  of  groups 
including  the  National  Food  Processors 
Association,  in  testimony  before  the 
Senate  Committee  on  Agriculture, 
Nutrition,  and  Forestry,  have 
recommended  that  the  current  program 
be  dismantled.  The  major  criticism  is 
that  USOA  is  imposing  a  procedure  cm 
industry  that  is  too  burdensome,  costly. 
and  time-consuming  for  the  consumer 
protection  that  it  affords.  Specifically, 
processors  complain  that  the  present 
system  causes  inordinate  delays  in 
product  introduction  schedules  and 
problems  for  those  seeking  to 
accommodate  customer  needs. 

A  recent  request  for  other  changes  in 
the  prior  label  approval  program  has 
been  advanced  in  the  form  of  a  petition 
from  the  American  Meat  Institute  (AMI), 
a  national  trade  association  of  meat 
packing  and  processing  companies,  on 
behalf  of  its  members.  This  petition, 
received  in  August  1981,  argues  that  the 
time  delays,  costs,  rigid  procedures,  and 
uncertain  outcome  of  the  current  system 
serve  to  stifle  the  marketing  process 
and,  consequently,  the  growth  of  the 
meat  indastry.  Therefore,  AMI  has 
requested  that  the  current  prior  label 
approva  process  be  modified  by 


limiting  the  types  of  labels  which  must 
be  submitted  to  the  Agency  for  prior 
approval.  Furthermore,  AMI  has 
suggested  that  prior  "generic"  or 
"blanket"  approval,  subject  to  SLD  audit 
and  enforcement,  could  be  given  by  the 
Agency  to  several  categories  of  labels. 
In  addition,  AMI  has  suggested  that  an 
expedited  appeals  system  be 
established  to  facilitate  review  of 
denied  appUcations  or  restrictive 
approvals. 

Specifically,  AMI  has  suggested  that 
the  submission  of  labels  to  SLD  for  prior 
approval  should  only  be  required  for 
final  labels  of  "new"  products.  A  "new" 
product  as  defined  in  this  petition,  is  a 
product  for  which  a  label  has  not 
previfHisly  been  approved  for  that 
processor.  Exempt  horn  this  definition  of 
a  "new"  product  are  the  following 
formula  changes  (addition,  deletion, 
increase,  or  decrease  of  an  ingredient) 
for  a  previously  apiproved  label: 

(1)  For  product  subject  to  a  specific 
Definition  and  Standard  of  Identity  or 
Composition,  a  formula  change  which 
does  not  take  the  product  out  of  the 
specific  standard  would  not  be 
considered  a  "new"  product. 

(2)  Fot  non-standardized  |Ht>dnct  i.e., 
product  not  subject  to  a  specific 
Definition  and  Standard  of  Identity  or 
Composition,  a  formula  change 
involving  an  ingredient  present  at  less 
than  5  percent  of  the  product  or  not 
requiring  a  change  in  the  order  of 
predominance  of  the  ingredients  would 
not  be  considered  a  "new"  product. 

In  addition  to  the  above  mentioned 
formula  changes,  the  following 
categories  of  product  labeling  would 
also  be  exempt  irom  prior  approval: 

(1)  A  product  with  a  formula  identical 
to  a  product  for  which  a  label  has  been 
previously  approved,  but  with  a 
different  net  weight  or  size. 

(2)  A  product  with  a  formula  identical 
to  a  product  for  which  a  label  has  been 
previously  approved,  but  for  a  different 
establishment  of  die  same  or  affiliated 
company. 

(3)  Labels  placed  on  product  shipped 
between  establishments  of  the  same 
company. 

(4)  Products  shipped  to  food  service 
establishments,  provided  the  labels  do 
not  contain  quality  claims  nutritional 
claims,  or  geographical  claims. 

(5)  Single  ingredient  products, 
provided  the  label*  do  not  contain 
quality  daims.  nutritional  claims,  or 
geographical  claims. 

(6)  Inserts,  tags,  liners,  pasters,  and 
hke  devices  ccRitaining  printed  or 
graphic  matter. 

(7)  Stencils,  labels,  box  dies,  and 
brands  used  on  shipping  container*. 

AMI  has  farther  suggested: 


Labels  for  products  outside  the  definition  of 
'new'  would  be  presumed  in  comphance  with 
statutory  and  regulatory  requiretnent*.  *  *  * 
These  labels  would  not  have  to  be  sutNnitted 
for  (prior)  approval;  however,  the 
establishment  would  be  required  to  provide 
the  label  to  the  DC  and  send  it  to  (SLD)  pnor 
to  the  time  the  label  was  applied  to  the 
product  *  *  *  Ail  aDeged  misbranding 
violations  woufd  \x  reported  by  the  DC  to 
(SLD). 

AMI  has  also  proposed  that  an 
approved  "sketch"  may  serve  as  a  final 
label  approval,  provided  that  sketch  is 
approved  without  modification  or  with 
only  minor  modifications.  Minor 
modification,  as  defined  in  the  AMI 
petition,  include  the  following: 

(1)  Any  change  in  the  color/ contrast 
of  label  material  provided  all 
mandatory  material  is  stiffidently 
prominent  as  required  by  the 
regulations. 

(2)  llie  addition,  deletion,  or 
amendment  of  a  coupon. 

(3)  The  addition,  deletion,  or 
amendment  of  a  "cents-off"  statement. 

(4)  The  deletion  of  a  "new"  flag. 

(5)  The  addition,  deletion,  or 
amendment  of  a  recipe  on  the  package. 

(6)  A  change  in  the  type  size,  type 
style,  or  wording  for  material  not 
required  under  the  Acts  or  regulations. 

(7)  The  addition  of  a  new 
estabUshment  number  or  a  change  in  the 
establishment  number,  provided  the 
change  is  consistoit  with  §  317.2(1)  of 
the  regulations. 

(8]  A  change  in  the  name  or  place  of 
business  of  the  manufacturer,  packer,  or 
distributor,  provided  the  change  is 
consistent  with  §  317.2(g)  of  the 
regulations. 

(9]  A  change  in  the  net  contents  or 
size  of  the  product  provided  all  other 
material  required  by  the  regulations 
remains  the  same,  and  the  change  is 
consistent  with  S  317.2(h)  of  the 
regulations. 

(10)  A  change  in  the  vignette  or  label 
design  which  does  not  affect  label 
material  reqiiired  by  the  regulations. 

(11)  The  addition,  deletion,  or 
amendment  of  cooking  instructions. 

(12)  The  addition,  deletion,  or 
amendment  of  information  not  required 
by  the  regulations  other  than  quality 
claims,  geographical  claims,  or 
nutritional  claims. 

(13)  The  addition,  deletion,  or 
amendment  of  packer  code,  open-dating, 
or  UPC  product  code  information. 

(14)  The  addition,  deletion,  or 
amendment  of  handling  instructions, 
provided  the  change  is  consistent  with 
§  317,2(k)  of  the  regulations. 

(15)  A  change  in  punctuation. 
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(16)  Minor  variations  in  the 
configuration  of  inspection  legends 
(graphics  and  wording],  provided  they 
are  legible,  readable,  and  contain  all 
information  required  by  the  regtilations. 

Labeling  presumed  to  be  in 
compliance  with  general  requirements 
and  on  file  with  SLD  would  be  subject  to 
an  audit,  according  to  the  petition.  AMI 
states  "where  there  is  reason  to  believe 
a  label  is  found  to  be  false  or 
misleading,  (SLD)  may  take  the 
following  action: 

(1)  Notify  the  establishment  of  label 
modifications  to  be  made  at  the  next 
printing  in  situations  not  involving 
product  safety  or  significant  economic 
fraud  or 

(2)  Seek  administrative  detention 
under  Part  329  of  this  chapter  in 
situations  involving  product  safety  or 
significant  economic  fraud." 

AMI  has  further  suggested  that  the 
establishment  have  the  right  to  an 
expeditious  appeal  to  the  FSIS 
Administrator  after  receiving  notice  of  a 
denial  of  a  labeling  appUcation  or  upon 
notice  of  an  audit  defect  SLD  would 
have  the  burden  of  proof  to  demonstrate 
that  the  labeling  is  false  or  misleading, 
and  would  have  5  days  within  which  to 
file  its  response.  The  Administrator, 
separate  and  apart  from  the  label 
review  staff,  would  then  have  5  days 
from  the  date  the  SLD  response  is  filed 
to  render  a  written  decision.  This  appeal 
would  precede  the  appUcant's  right  to 
request  a  hearing  before  an 
Administrative  Law  Judge. 

AMI  contends  that  these 
recommended  changes  would  eliminate 
many  of  the  burdensome  and 
duplicative  aspects  of  the  current  prior 
label  approval  program,  while 
maintaining  SLD's  ability  to  monitor 
compliance  with  product  standards. 
Furthermore.  AMI  argues  that  these 
changes  would  assure  that  only 
approved  ingredients  and  additives  are 
used  and  would  ensure  compliance  with 
the  labeling  requirements  imposed  by 
the  Acts  and  the  applicable  regidations. 

Another  request  for  changes  in  the 
cturent  prior  label  approval  program 
came  from  the  National  Association  of 
Margarine  Manufacturers  (NAMM).  On 
August  19. 1981,  NAMM.  on  behalf  of  its 
members,  petitioned  the  Administrator, 
FSIS,  to,  among  other  things,  exempt 
animal  fat  margarine  labels  from  the 
mandatory  prior  label  approval 
program.  NAMM  argues  that  the 
regulation  of  animal  fat  margarine  by 
FSIS  is  far  more  extensive,  burdensome, 
and  costly  than  that  of  its  vegetable 
counterpart  regulated  by  the  Food  and 
Drug  Administration.  NAMM  contends 
that  adoption  of  this  petition  would, 
therefore,  bring  consistency  to  the 


regidation  of  all  margarine  products,  i.e., 
vegetable  oils  and  animal  fat 
margarines.  Furthermore,  NAMM 
believes  that  such  action  would  result  in 
a  saving  of  time  and  expense  to  the 
government,  the  animal  fat  industry, 
consumers,  and  taxpayers,  without 
compromising  the  quality  or 
wholesomeness  of  animal  fat 
margarines. 

On  September  18, 1981,  the  National 
Food  Processors  Association  (NFPA),  on 
behalf  of  its  meat  and  poultry  processing 
members,  also  petitioned  the  FSIS 
Administrator.  NFPA  has  requested 
prompt  revision  of  the  meat  and  poultry 
inspection  regulations  to  include  any 
informal  labeling  policies  currenUy 
enforced  by  the  Agency.  Consistent  with 
this  request,  NFPA  has  urged  that  all 
future  labeling  decisions  be  based  solely 
on  pubUshed  regidations.  NFPA  has 
further  asked  the  Agency  to  publish  its 
intentions  in  the  Federal  Register,  and  to 
issue  as  food  standards  of  identity  any 
informal  product  name  restrictions  that 
the  Agency  intends  to  rely  upon.  NFPA 
contends  that  adoption  of  its  petition 
would  reduce  the  time  required  to 
obtain  USDA  approval  of  new  product 
names  and  would  eliminate  unfair  and 
inconsistent  USDA  regulation  of  product 
names.  NFPA  further  suggests  that 
adoption  of  its  proposed  changes  would 
stimulate  competition  and  innovation  by 
providing  meat  and  poultry  processors 
greater  freedom  to  choose  distinctive 
and  nonmisleading  product  names. 

The  latest  request  for  modifications  of 
the  prior  label  approval  program  has 
been  made  by  James  V.  Hurson 
Associates,  Inc.,  a  private  firm  of 
labeling  consultants.  A  petition  was 
submitted  on  behalf  of  the  company's 
employees  and  clients  requesting  that 
all  labels  be  processed  and  returned 
withn  24  hours  of  receipt  by  USDA.  To 
accomplish  a  24-hour  turnaround  time, 
this  Petitioner  has  specifically  requested 
an  increase  in  the  present  label  review 
staff,  elimination  of  the  two  groups  of 
label  reviewers  (one  reviewer  group 
processes  all  sausage  labeling  and  a 
second  reviewer  group  processes  all 
other  labeling],  and  a  more  efficient 
distribution  systenu  The  Petitioner 
contends  that  these  changes  would 
eliminate  the  delays  in  the  current  prior 
label  approval  program. 

The  proposed  rule  contained  in  this 
document  refiects  the  Agency's  analysis 
of  all  the  issues  raised  by  these  critics 
and  also  constitutes  the  Agency's 
specific  response  to  the  AMI  and 
Hurson  petitions  and  those  aspects  of 
the  NAMM  and  NFPA  petitions  which 
discuss  label  review  procedures.  The 
AMI  petition  received  particularly 
careful  consideration  since  it  included  a 


fairly  detailed  analysis  of  the  process 
and  included  a  number  of  specific 
suggestions.  These  are  discussed  in 
greater  detail  below.  The  overall  thrust 
of  the  discussion  of  labeling  issues 
contained  in  the  NAMM  petition  is 
similar.  (The  Agency's  responses  to 
other  issues  raised  by  the  petitioner 
were  specified  in  a  letter  of  November 
20, 1981.)  However,  the  NAMM  petition 
adopts  the  view  that  an  entire  class  of 
product  labels,  i.e.,  margarine  containing 
animal  fat  above  the  3  percent  level,  be 
exempted  from  certain  procedural 
requirements.  The  proposal  which 
follows  would  classify  labels  not  within 
product  categories  but  by  their 
complexity.  To  the  extent  that  margarine 
labels  fit  within  this  broader  scheme  of 
regidatory  relief,  they  would  be  affected. 
However,  the  Agency  does  not  feel  that 
it  has  the  basis  to  single  out  one  class  of 
product  for  special  treatment  under  its 
regidations.  'Therefore,  this  aspect  of  the 
NAMM  petition  is  not  included  in  the 
proposal. 

6.  The  February  1980  proposal.  The 
Agency  had  been  reviewing  several  of 
the  issues  discussed  in  the  various 
petitions  and  raised  by  other  critics  of 
the  current  program  prior  to  the 
submission  of  the  petitions  themselves. 
In  fact,  cost  effectiveness  and  equitable 
processing  of  labeling  applications  have 
specifically  been  adcfressed  in  a 
proposal  published  in  the  Federal 
Register  on  February  26, 1980  (45  FR 
12442).  This  proposal  provides  for  the 
review  and  processing  of  label  sketches, 
final  labels,  and  other  labeling  to  be 
used  on  meat  and  poultry  products  in 
the  order  received,  regardless  of  the 
manner  of  delivery.  Presently,  hand- 
delivered  label  approval  requests  are 
given  priority  over  those  applications 
mailed  to  Washington  for  approval. 
Thus,  this  proposal  attempted  to 
establish  a  more  equitable  system  for 
processing  label  applications. 

The  proposal  received  165  comments, 
most  of  which  were  negative.  A  large 
number  of  these  negative  comments, 
however,  were  not  responsive  to  the 
procedures  actually  proposed.  However, 
several  important  points  were 
emphasized  and  the  Agency  has 
attempted  to  address  them  in  the  current 
proposal. 

Fifty-three  of  the  comments  addressed 
the  issue  of  efficiency  or  cost 
effectiveness.  In  support  of  their 
position,  most  of  these  commenters 
mentioned  a  fear  of  long  delays  as  their 
main  reason  for  opposing  the  proposal, 
and  cited  delays  they  had  previously 
encountered  with  mail-in  labeling 
applications. 
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Equitable  processing  of  labeling 
applications  was  another  important 
issue  underlying  many  of  the  comments. 
Several  commenters  pointed  out  that 
explicit  guidelines  had  not  been 
established  for  implementation  of  the 
proposed  procedure  for  expedited 
processing  and,  therefore,  thought  that 
inequitable  treatment  would  result. 

Many  commenters  also  indicated  that 
expedited  approvals  were  essential  to 
securing  private  contracts  or  filling 
special  production  requests.  Several 
commenters  recommended  increasing 
the  number  of  label  reviewers  on  the 
SLO  staff  as  a  means  of  expediting 
labeling  approvals. 

FSIS  recognizes  that  there  are 
occasions  when  expedited  approvals  are 
necessary  to  avoid  economic  loss  to 
applicants.  The  Agency  also  recognizes 
the  importance  of  timely  and  equal 
processing  of  all  labeling  requests. 
However,  the  Agency  is  not  convinced 
that  an  increase  in  the  number  of  label 
reviewers  can  be  justified  from  the 
standpoint  of  either  efficiency  or  cost 
effectiveness.  More  importanUy,  after 
carefully  considering  the  issues  and 
concerns  presented  above,  it  appears 
that  the  label  approval  process,  as  a 
whole,  requires  changes  that  are  more 
fundamental  in  nature  than  are  called 
for  in  the  February  1980  proposal.  The 
Agency  is  proposing  to  make  some  basic 
changes  in  the  prior  label  approval 
process  in  an  effort  to  increase  the 
efficiency  and  effectiveness  of  FSIS 
personnel  and  to  decrease  the 
turnaround  time  for  label  review  and 
processing.  For  this  reason,  it  intends  to 
defer  further  action  on  the  former 
proposal.  At  the  completion  of  the 
present  proceeding,  the  narrower  issue 
of  hand-carried  as  opposed  to  mailed-ln 
labels  will  be  reexamined. 

7.  The  Agency's  pilot  program.  Along 
with  a  number  of  other  initiatives  to 
streamline  the  label  approval  process, 
the  Agency  decided  in  1980  to  explore 
the  feasibility  of  delegating  certain 
labeling  approval  authority  to  field 
personnel. 

An  Agency  Task  Force  was  organized 
to  examine  the  feasibility  of  such 
delegation.  The  Task  Force  was 
assigned  to  review  the  overall  concept 
of  delegating  authority;  identify  the 
various  options  available;  explore  the 
ramifications  of  such  delegation;  and 
estimate  its  potential  effect  upon  the 
truthfulness  and  accuracy  of  labeling. 
The  Task  Force  members  concluded 
that  there  appeared  to  be  a  number  of 
labeling  approval  actions  that  could  be 
taken  by  the  field  personnel  without 
adversely  affecting  the  accuracy  of 
labels  or  other  labeling.  A  more  detailed 
discussion  of  these  actions  is  contained 


in  the  Task  Force's  report  tided, . 
"Delegation  of  Label  Approval 
Authority  to  the  Field",  which  is 
available  for  review  by  the  pubhc  in  the 
Regulations  Office,  Food  Safety  and 
Inspection  Service.  Room  2637,  South 
Agriculture  Building.  Department  of 
Agriculture,  Washington,  DC  20250.  The 
Task  Force  considered  the  following 
three  options: 

(1)  Inspector-in-Charge  proposal. 

(2)  Area  office  proposal. 

(3)  Combination  inspector-in-charge/ 
area  office  proposal. 

The  first  two  options  involved 
delegating  authority  to  MPI  field  levels 
to  approve  "simple"  labels  (both 
sketches  and  finals],  which  are  defined 
below,  and  all  final  labels  and  other 
labeling  that  are  consistent  with 
sketches  previously  approved  by  SLD.  In 
the  first  option  (the  option  which  was 
later  tested  in  the  pilot  program),  the 
inspector-in-charge  would  approve  the 
labeling  while  in  the  second  option, 
specialists  in  the  area  office  would 
approve  the  labeling  specified.  The  third 
option  discussed  built  upon  the 
inspector-in-charge  proposal  by  adding 
authority  for  the  area  office  to  approve 
an  additional  category  of  labeling  which 
involved  more  complex  issues.  After 
discussing  and  evaluating  the  pros  and 
cons  of  each  option,  the  Task  Force 
recommended  that  a  pilot  program  be 
initiated  to  test  the  feasibility  and 
effectiveness  of  the  first  and  third 
options  prior  to  any  regulatory  change. 

The  Agency  considered  the  Task 
Force  recommendations  and  decided  to 
test  the  first  option,  the  inspector-in- 
charge  option,  through  a  l^>-day  pilot 
program.  The  Agency  announced  this 
pilot  program  in  the  Federal  Re^ster  of 
October  31, 1980  (45  FR  72197).  The  pilot 
program  was  conducted  in  three  areas: 
Missouri,  Kentucky  and  the  Hyattsville. 
Maryland  area,  which  includes 
Washington,  D.C..  Maryland  and 
Delaware.  After  several  months  of 
operating  the  pilot  program,  which 
began  December  1, 1980,  it  was  apparent 
that  a  longer  test  period  was  needed  to 
obtain  additional  information  and 
experience.  Therefore,  the  program 
scheduled  to  end  March  31, 1981,  was 
extended  until  July  29, 1981.  by  notice  in 
die  Federal  Register  of  March  27. 1981 
(46  FR  18990). 

The  objective  of  the  pilot  program  was 
to  test  the  feasibility  of  delegating 
authority  to  the  DC  to  make  certain 
labeling  approval  decisions  without 
adversely  affecting  the  accuracy  of  the 
labeling.  The  UC  is  the  meat  and  poultry 
inspection  program  employee  in  charge 
at  an  official  establishment.  The  IlCs  in 
the  designated  areas  could  approve  all 
simple  labeling  (sketches  and  finals)  and 


all  final  labeling  which  had  a  sketch 
previously  approved  by  SLD.  Simple 
labels  or  other  labeling  were  defined  for 
the  purposes  of  the  pilot  program  to 
include  the  following: 

1.  Previously  approved  labels  or 
labeling  where  the  modifications  fall 
into  one  of  the  following  categories: 

(a)  Those  labels  and  other  labeling 
identified  in  9  CFR  317.4(c).  317.4(d). 
317.5,  381.134,  and  381.135.' 

(b)  Meat  and  poultry  inspection 
legends,  or 

(c)  Meat  carcass  and  meat  food 
product  bran& 

2.  Labels  or  other  labeling  not 
previously  approved  for  products 
containing  a  single  ingredients  and 
which  do  not  contain  information, 
statements,  or  claims,  such  as: 

(a)  Qualifying  statements. 

(b)  Quality  claims,  including,  but  not 
limited  to  such  things  as:  Blue  Ribbon, 
Choice.  Prime,  etc.. 

(c)  Negative  claims. 

(d)  Geographical  claims, 

(e)  Nutritional  claims, 

(f)  Guarantees,  or 

(g)  Foreign  language. 

The  nC  was  also  authorized  to 
approve  all  final  labels  or  other  labeling 
having  a  sketch  approval  by  SLD  when 
the  final  labeling  exacUy  matched  the 
approved  sketch.  The  management  of 
any  federally  inspected  establishment 
located  within  these  geographic 
boundaries  had  the  option  of  submitting 
proposed  labels  or  other  labeling 
covered  by  the  program  to  the  DC 
serving  the  establishment  or  continuing 
to  send  its  labels  or  other  labeling  to 
SLD.  Participation  in  the  program  was 
voluntary. 

To  help  the  IICs  in  reviewing  labeling, 
they  were  given  a  self  instructional 
guide.  In  addition,  circuit  and  area 
supervisors  were  given  an  orientation 
briefing.  Decision  were  to  be  based  upon 
the  appropriate  regulations,  instructions 
in  the  guide,  and  their  knowledge  of  the 
products  concerned.  Labels  or  other 
labeling  that  were  beyond  their 


'The  aotbority  provided  in  the  coirent  meat 
inspection  regulations  include*  the  approval  of 
inserts,  tabs,  liners,  pasters,  stencils,  labels,  box 
dies,  and  brands.  This  also  includes  the  following 
modifications  to  previously  approved  labeling: 
Enlargements,  abbreviabons.  name  and  address 
changes,  hoUday  wrappers,  directions,  and 
ingredient  quantity  change*. 

The  authority  provided  in  the  current  poultry 
products  inspection  regulatioiu  includes  the 
approval  of  labels  for  Federal  contract  products, 
•hipping  containers,  product  not  intended  for  bumaa 
consumptioa  and  product  for  export  for  processing. 
This  also  includes  the  following  modificatioiu  to 
previously  approved  labeling:  Enlargements, 
abbreviations,  luune  and  address  changes,  Itoliday 
wrappers,  directions,  noma  or  class  of  poultry,  and 
ingredient  quantity  change*. 


22108 


Federal  Register  /  Vol.  47.  No.  99  /  Friday.  May  21.  1982  /  Proposed  Rules 


authority  to  approve  or  that  were 
questionable  in  any  respect  were  to  be 
forwarded  to  Washington  without 
action.  A  copy  of  each  label  and  other 
labeling  acted  upon  and  any  supporting 
information  were  to  be  forwarded  to 
Washington  for  review  and  audit 

Before  the  pilot  program  began,  nine 
data  elements  were  identified  by  the 
Task  Force  to  be  used  in  evaluating  the 
program.  These  data  elements  were  as 
follows: 

1.  Total  number  of  labels  and  other 
labeling  acted  upon  by  the  IlCs, 
separated  into  two  categories — simple 
labeUng  and  final  labeling  with 
previously  approved  sketches;  number 
and  percentage  of  labeling  decisions 
upheld  and  number  overruled. 

2.  Ratio  of  IlC-submitted  labeling  to 
all  labeling  submitted  by  each 
participating  plant. 

3.  Errors — separated  into  simple 
labeling  and  final  labeling  with 
previously  approved  sketches. 

4.  Turnaround  time  required. 

5.  Workload  impact  upon  IICs. 

6.  Participation  of  plants  in  the 
program. 

7.  Comments  received  from  IICs,  plant 
management,  trade  organizations  and 
others. 

8.  Ratio  of  labels  processed  by  DCs  to 
those  processed  from  the  three  areas  by 
SLD. 

9.  Ntunber  and  kinds  of  appeals  made 
on  labeling  decisions. 

The  Task  Force  conducted  a  detailed 
analysis  of  each  of  these  data  elements. 
This  analysis  was  presented  in  the  Task 
Force's  Final  Report  which  is  available 
for  review  by  the  public  in  the 
Regulations  Office.  A  summary  of  this 
analysis  evaluating  the  results  of  the 
pilot  program  and  a  review  of  the 
comments  received  in  response  to  the 
October  31, 1980,  Federal  Register  and  to 
participation  in  the  pilot  program  are 
discussed  below. 

8.  Comments  on  the  pilot  program.  In 
general  there  were  two  groups  of 
comments  received  at  two  different 
times.  The  first  and  largest  group  were 
those  received  in  response  to  the  - 
October  31, 1980.  Federal  Register 
notice.  The  second  group  consisted  of 
comments  from  individuals  or 
organizations  involved  in  or  having 
direct  knowledge  of  the  pilot  program, 
which  were  received  after  the  first  120- 
day  test  period  in  response  to  a  letter 
from  the  Administrator  that  was  sent  to 
all  firms  located  in  the  three  pilot 
program  areas.  The  two  groups  of 
comments  are  discussed  separately 
below. 

a.  Federal  Register  notice  comments. 
There  were  36  comments  received  on 
the  October  31, 1980.  Federal  Register 


notice.  Many  of  these  dealt  with  issues 
raised  by  the  February  1980  proposal. 
These  issues  were  discussed  in  an 
earlier  section  of  this  document  and, 
therefore,  only  those  comments  and 
issues  dealing  directly  with  the  field 
delegation  program  will  be  discussed 
below.  Several  commenters  requested 
that  the  original  comment  period  be 
extended.  The  comment  period  was 
extended  until  February  23. 1961,  in  the 
Federal  Register  of  January  23. 1981  (46 
FR  7387). 

Several  conmienters  suggested  that 
the  area  of  decision  for  the  IIC  should  be 
broadened  to  include  such  situations  as: 
Removal  of  non-essential  ingredients 
from  the  label;  change  in  order  of 
ingredient  predominance;  pressure 
sensitive  labels  that  contain  reference  to 
product;  multi-plant  label  sketch 
approval;  and  minor  changes  in 
approved  complex  labels. 

The  pilot  program  has  demonstrated 
the  competence  of  the  IIC  to  make  a 
variety  of  labeling  approval  decisions. 
The  Task  Force  considered  this 
suggested  widening  of  authority  and 
recommended  that  the  proposed 
delegation  of  authority  be  considerably 
broadened  to  include  many  of  these 
situations. 

Since  nC-approved  labels  are  subject 
to  review  and  cancellation  by  SLD.  one 
commenter  stated  that  "Packers,  relying 
on  these  approvals  will  invest 
thousands  of  dollars  in  printing  plates, 
advertising,  labels,  etc.,  only  to  be  tarred 
and  sandbagged  by  rotating  inspectors, 
circuit  area  and  regional  bosses  plus  the 
Washington  label  reviewers.  Packers 
will  never  know  if  they  have  a  true 
approval." 

The  Task  Force  recognized  that  this 
potential  for  uncertainty  may  exist; 
however,  the  pilot  program 
demonstrated  tha  the  error  rate  of  IIC 
approvals  is  low.  Even  if  an  error  was 
made,  immediate  cancellation  of 
labeling  approval  is  generally  restricted 
to  those  labels  and  other  labeling  having 
errors  that  coidd  affect  public  health  or 
to  those  that  are  determined  to  be 
misleading.  The  Task  Force 
recommended  that  the  authority  to 
cancel  approved  labeling  be  reserved  for 
SLD.  Less  serious  errors  that  have  been 
overlooked  in  the  review  process  could 
be  corrected  by  placing  the  label  in  a 
temporary  status  for  a  given  time  period 
to  allow  for  the  use  of  current  stock.  The 
Task  Force  also  recommended  that  the 
authority  for  temporary  approvals  be 
reserved  for  SLD.  The  issue  of 
temporary  approvals  is  discussed  in 
greater  detail  in  a  subsequent  section  of 
this  document. 

Another  issue  raised  by  the 
commenters  was  that  uniformity  in 


labeling  decisions  would  be  affected 
because  some  IICs  are  not  as 
experienced  as  others,  nor  are  all 
judgments  the  same. 

The  pilot  program  demonstrated  that, 
if  the  types  of  labeling  that  could  be 
delegated  were  chosen  selectively, 
uniformity  could  be  maintained.  Clearly 
defined  rules  and  procedures  and  an 
adequate  training  program  would  assist 
IICs  in  their  day-to-day  duties  and, 
finally,  audit  by  SLD  is  designed  to 
reveal  inconsistencies.  The  Task  Force 
recommended  that  a  direct  line  of 
communication  with  theSLD  staff  be 
maintained. 

One  commenter  stated  that  there  have 
been  no  definitions  published  as  to  what 
constitutes  a  simple,  medium,  or 
complex  label.  These  broad  categories 
were  tentatively  considered  by  the  Task 
Force,  but  the  pilot  program  only 
addressed  "simple"  labeling  (except  for 
final  labeling  with  previously  approved 
sketches).  The  definition  of  "simple" 
labeling  is  discussed  in  greater  detail 
later  in  this  document  The  instructional 
guide  and  the  October  31, 1980,  notice 
defined  the  labeling  that  the  IIC  could 
act  upon  in  the  pilot  program.  No 
attempt  was  made,  or  is  currently  being 
contemplated,  to  define  "medium"  and 
"complex"  labeling  since  these 
categories  were  not  adopted. 

One  commenter  suggested  that  some 
DCs  would  decline  to  review  labeling 
submitted  to  thenL  The  Task  Force 
believed  that  this  comment  was 
probably  based  on  the  current  wording 
in  the  regulations  where  there  has  been 
some  concern  as  to  what  the  IIC  is 
authorized  to  approve  and 
recommended  diat  this  wording  be 
changed  to  define  clearly  the  authority 
and  responsibility  of  the  IIC.  The  Task 
Force  pointed  out  that  adequate  training 
would  also  help  eUminate  this  problem. 

One  conmienter  stated  that  multi- 
plant  corporations  do  not  want  to 
submit  their  labels  to  IICs  at  each  of 
their  plants.  Although  the  Task  Force 
did  recommend  that  each  IIC  only  be 
allowed  to  approve  labeling  for  use  in 
his  or  her  particular  plant,  a  multi-plant 
corporation  which  wanted  one  approval 
for  use  in  several  plants  could  submit  its 
labeling  to  SLD  for  approval  for  use  in 
those  plants.  Copies  of  the  SLD- 
approved  labeling  would  then  be  sent  to 
each  nC  at  each  plant  involved.  An 
official  copy  of  SLD-approved  labeling 
would  provide  a  sufficient  basis  for  an 
IIC  in  any  plant  to  approve  that  labeling, 
within  the  framework  of  the  regulation 
proposed  below. 

Another  commenter  asked  how  an 
appeal  would  be  processed — Meat  and 
Poultry  Inspection  or  the  Standards  and 
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Labeling  ENvision?  The  Task  Force 
recommended  that  labeling  decisions  be 
appealed  directly  to  SLD.  Questions 
regarding  appeals  are  discussed  in 
greater  detail  below. 

Several  commenters  stated  the 
continuing  need  for  a  central  labeling 
and  numbering  system  and  the  Task 
Force  recommended  that  labeling 
approved  locally  by  the  IIC  be 
incorporated  into  the  SLD  central 
labeling  file.  A  numbering  system  was 
developed  that  would  permit 
identification  of  each  label  by  a  specific 
number. 

Another  commenter  was  concerned 
about  how  labels  would  be  processed 
during  the  absence  of  the  IIC.  The  Task 
Force  recommended  that  provisions  for 
processing  labeling  apphcations  during 
the  absence  of  the  IIC  should  be 
coordinated  between  management  and 
the  IIC  or  his  acting  replacement.  There 
is  an  IIC  assigned  to  every  official 
establishment.  Except  where  one 
inspector  serves  two  or  more  smaller 
plants  on  a  patrol  basis,  there  should  be 
an  IIC  at  the  plant,  most  of  the  time. 
Plants  that  share  an  individual  IIC  and 
are  served  on  a  patrol  basis  must 
communicate  plant  needs  to  the  IIC, 
who  will  attempt  to  accommodate 
individual  plant  needs  to  the  extent 
possible.  In  any  event,  labels  may 
always  be  sent  to  SLD  for  approval. 

One  commenter  stated  that  the 
delegation  of  authority  is  in  violation  of 
9  CFR  317.4(a).  The  Task  Force 
recommended  that  the  regulation  be 
changed  in  order  to  permanently 
delegate  this  authority. 

One  conmienter  stated  that  the  IIC 
may  have  problems  with  approving  final 
labeling  from  Washington-approved 
sketches.  The  Task  Force  did  not 
establish  firm  guidelines  for  sketch 
submissions  to  describe  exactly  how 
detailed  they  should  be  since  sketch 
submissions  are  voluntary.  The  Task 
Force  believed,  however,  that  guidelines 
would  be  needed  and  that  applicants 
should  submit  printers'  proofs  for  sketch 
approvals  which  would  clearly  show  all 
labeling  material,  size,  location,  and 
some  indication  of  final  color  to  avoid 
such  problems.  If  the  sketch  was  not 
clear  or  was  too  "vague"  and  the  IIC 
had  trouble  comparing  the  new  final 
labeling  to  the  SLD  approved  sketch,  the 
Task  Force  recommended  that  the  IIC  be 
instructed  to  forward  the  labeling 
application  to  SLD  without  action. 

b.  Pilot  program  comments.  There 
were  five  letters  from  plant 
management.  All  had  used  the  program 
and  all  were  pleased  with  the  results. 
Savings  of  time  and  money  were  cited 
as  advantages  of  the  program,  as 
evidenced  by  the  following: 


1.  "The  procedure  *  *  *  gave  us  an 
economic  advantage  in  that  new 
materials  could  be  utilized  much  faster 
*  *  •  With  the  rate  of  inflation  being 
what  it  is,  and  the  industry  as  a  whole 
being  financially  tight,  I'm  sure  you  can 
appreciate  our  position  when  savings 
can  amount  to  even  a  few  hundred 
dollars." 

2.  "It  has  definitely  reduced 
management  time  devoted  to  label 
approval." 

3.  "We  found  *  •  *  that  our  inspector- 
in-charge  could  approve  the  labels  *  *  • 
within  a  matter  of  minutes,  thus  saving 
us  the  time  we  needed  to  make  a  firm 
sales  commitment." 

Comments  from  the  National  Meat 
Association  (NMA],  a  trade 
organization,  were  somewhat  mixed. 
"*  *  *  members  participating  in  the 
pilot  program  have  found  it  workable 
and  favor  its  continuation  *  *  *  One 
member  participating  in  the  pilot 
program  told  us  it  saves  4  days  if  he 
uses  an  expediter  and  3  weeks  if  he 
used  the  mails."  On  the  other  hand. 

NMA  did  advise  that they  have 

foimd  one  glaring  problem.  Either 
through  a  lack  of  information  or  not 
taking  the  initiative  to  find  out  for 
themselves,  some  nCs  are  not  certain 
just  what  label  approval  authority  they 
have." 

The  Task  Force  believed  that  better 
dissemination  of  information  and 
improved  training  would  eliminate  this 
problem.  This  would  be  accomplished 
through  a  more  detailed  training  guide, 
an  in-depth  orientation  briefing,  and 
increased  superviory  support  and 
communication. 

There  were  nine  comments  fit)m 
Agency  field  personnel.  Several  of  these 
commenters  had  suggestions  for 
broadening  the  IIC's  authority  and 
suggestions  to  authorize  them  to  act 
upon  labels  that  had  several  ingredients, 
such  as.  "Beef  Steak  with  Salt."  or  "Beef 
and  Pepper  Steak." 

Although  the  Task  Force  did  not 
recommend  that  these  specific  types  of 
labeling  be  delegated,  it  did  recommend 
that  the  delegaticui  of  authority  be 
considerably  broadened,  as  discussed 
below. 

9.  Pilot  program  analysis.  The  pilot 
program  began  December  1, 1980,  and 
ended  July  29, 1981.  By  its  end,  806 
labels  from  136  plants  had  been 
processed  under  the  provisions  of  the 
program.  In  its  100  percent  audit  of  these 
labels  SLD  confirmed  as  correct 
approximately  nine  out  of  10  field 
labeling  decisions.  Thus,  issue  was 
taken  v»nth  only  about  one  labeling 
decision  in  10  made  under  the 
delegation  of  authority. 


Where  issue  was  taken,  the 
discrepancy  was  usually  so  minor  that  it 
had  no  e^ect  upon  the  truthfulness  of 
the  label  nor  was  it  misleading  to  the 
consumer.  In  studying  the  nature  of 
these  issues,  the  Task  Force  concluded 
they  could  be  avoided  in  most  part 
through  development  of  a  more 
comprehensive  instructional  guide  and  a 
short  period  (5  to  10  hours)  of 
preparatory  training  of  IICs. 

In  addition  to  the  audit  of  all  lables 
that  was  cited  above,  a  detailed 
analysis  was  made  of  the  233  pilot 
program  labels  submitted  during  its  first 
3  months.  This  analysis  revealed  the 
following: 

1.  Labels  were  submitted  to  UCs  by 
management  in  82  plants.  This 
represented  approximately  half  the 
plants  (159)  submitting  any  labels  during 
the  period.  The  remainder  of  the  625 
plants  in  the  three  areas  submitted  no 
labels  at  all.  These  82  plants  submitted 
approximately  half  of  their  labels  to  the 
DC:  the  other  half  going  directly  to 
Washington.  Of  those  sent  directly  to 
SLD.  97  could  have  been  acted  upon  by 
the  nC.  These  results  led  the  Task  Force 
to  believe  that  if  the  pilot  program  was 
implemented  nationwide,  at  least  half  of 
all  labels  submitted  could  be  acted  upon 
locally  if  only  the  limited  authority 
granted  in  the  pilot  program  were 
extended  nationwide.  As  the 
advantages  in  terms  of  time  and  money 
became  apparent,  the  Task  Force  felt 
that  many  more  labels  would  be 
submitted  to  the  DC. 

2.  More  than  90  percent  of  the  labels 
were  acted  upon  and  returned  to  plant 
management  within  2  days,  with  almost 
half  being  returned  the  same  day  as  they 
were  received.  A  concurrent  sample 
survey  of  labels  received  at  SLD 
revealed  that  a  minimum  of  3  days 
elapsed  fi^m  the  date  a  label  approval 
application  was  signed  by  a  plant 
official  until  it  was  received  in 
Washington,  much  less  acted  upon. 
Plant  officials'  comments  revealed  their 
appreciation  of  this  time  saving. 

3.  There  was  little  impact  upon  the 
nC's  workload.  Few  DCs  processed 
more  than  one  label  a"month  and  almost 
nine  out  of  10  labels  were  processed 
within  an  hour;  two-thirds  within  a  half 
hour. 

After  reviewing  the  experience  gained 
during  the  first  3  months  of  the  pilot 
program,  the  Task  Force  recommended 
that  field  delegation  be  adopted.  A  copy 
of  the  Task  Force's  Final  Report  is 
available  for  review  by  the  public  in  the 
Regulations  Office.  The  findings  of  that 
report  were  confirmed  during  the  last  5 
montlis  of  the  pilot  program,  and  these 
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data  are  also  available  for  review  in  the 
Regulations  Office. 

As  a  result  of  su^estions  from 
industry  and  inspection  personnel,  and 
the  demonstrated  competence  of  UCs, 
the  Task  Force,  in  its  recommendations, 
added  several  labeling  types  to  those 
the  lie  could  act  upon  in  the  pilot 
program.  The  total  list  of  labeling 
decisions  the  Task  Force  recommended 
be  delegated  are  as  follows: 

1.  Previously  approved  labels  or 
labeling  where  the  modifications  fall 
into  one  of  the  following  categories: 

a.  Those  labels  and  other  labeling 
identified  in  9  CFR  317.4(c),  317.4(d), 
317.5,  381.134  and  381.135. 

b.  Meat  and  poultry  inspection 
legends. 

c.  Meat  carcass  and  meat  food 
product  brands. 

d.  Color  changes,  provided  they  are 
contrasting  and  legible. 

e.  A  "simple"  change  to  a  previously 
approvel  label  Vvhich  contains  nutrition 
labeling,  provided  there  is  no  change  to 
the  nutrition  labehng. 

f.  Previously  approved  product 
packaged  under  different  brand  names, 
provided  there  are  no  design  ch£inges 
and  the  brand  name  is  not  false  or 
misleading. 

g.  Hotel,  restaurant,  and  institutional 
products  that  are  repacked  from  other 
federally  inspected  establishments  and, 
therefore,  have  approved  labels. 

h.  Company  name  and  address 
changes  in  the  signature  line. 

i.  Reduced  sizes  of  approved  labels, 
provided  all  minimum  size  requirements 
specified  in  the  regulations  are  met  and 
the  label  is  legible. 

j.  Same  product  packed  in  different 
weights  where  one  label  has  been 
previously  approved,  provided  the  net 
weight  size  complies  with  the 
regulations. 

k.  Changes  in  recipe  information 
about  how  the  product  could  be  used 
which  are  often  given  on  the  side  or 
back  panels  of  the  label. 

1.  Removal  of  expired  coupons  from 
previously  approved  labels. 

m.  Establishment  number  changes, 
provided  there  is  no  change  to  the  rest 
of  the  approved  label. 

n.  Previously  approved  labels  with 
cents  off  claims. 

2.  Shipping  containers  bearing  or 
referencing  the  product  name. 

3.  Labels  or  other  labeling  not 
previously  approved  for  products 
containing  a  single  ingredient  and  which 
do  not  contain  information,  statements, 
or  claims,  such  as: 

a.  Quality  claims  including  but  not 
limited  to  such  things  as:  Blue  Ribbon, 
Choice,  Prime,  etc.; 


b.  Negative  claims  (e.g.,  "no 
preservatives"); 

c.  Geographic  claims: 

d.  Nutrition  claims; 

e.  Guarantees;  or 

f.  Foreign  language. 

4.  All  final  labels  or  other  labeling 
having  a  sketch  approval  from  SLD 
when  the  final  labeling  exactly  matches 
the  approved  sketch. 

The  Agency  has  considered  all  of  the 
Task  Force  recommendations  discussed 
above,  as  well  as  the  industry  petitions 
and  comments  received.  Based  on  this 
body  of  data,  the  Agency  is  proposing  to 
delegate  permanently  certain  labeling 
approval  authority  to  the  IIC.  The  use  of 
nCs  to  approve  labels  or  other  labeling 
would  be  voluntary  and  o^icial 
estabhshments  would  have  the  option  of 
submitting  applications  for  approval  of 
these  types  of  labels  or  other  labeling  to 
the  nC  or  to  SLD.  In  this  proposal,  the 
Agency  is  drawing  heavily  on  the  Task 
Force  recommendations  and  the 
experience  gained  from  the  pilot 
program  because  this  alternative 
program  successfully  maintained  an 
appropriate  level  of  regulatory  control  in 
the  labeling  area  while  acconmiodating 
many  of  the  concerns  raised  by  critics  of 
the  present  program.  The  Agency  is  also 
proposing  a  third  category  of  labeling 
that  could  be  generically  approved.  This 
approach  was  suggested  in  several  of 
the  industry  petitions.  The  Agency 
believes  that  an  appropriate  level  of 
regulatory  control  of  generic  labeling  is 
also  possible  if  the  category  is  narrowly 
and  explicitly  defined. 

This  Propocai 

1.  Introduction.  If  adopted,  this 
proposal  would  provide  for  the 
following: 

1.  The  authority  of  the  IIC  to  approve 
a  variety  of  labels  and  labeling  changes 
would  be  greatly  expanded  (the  specific 
categories  of  labeling  are  discussed  in 
detail  below). 

2.  Participation  in  the  nC  approval 
program  would  be  voluntary.  Official 
establishments  would  retain  the  option 
of  obtaining  SLD  approvals  for  any  and 
all  labels  or  other  labeling  changes. 

3.  Labeling  which  did  not  have  to  be 
submitted  to  SLD  would  be  subdivided 
into  two  groups:  Tliose  which  would  be 
approved  by  the  IIC  and  subject  to  an 
SLD  audit  and  those  which  would 
qualify  for  generic  approval,  i.e.,  those 
which  would  not  need  to  be  prior 
approved  by  the  DC;  however,  the 
establishment  would  he  required  to 
provide  a  copy  of  the  labeling  to  the  ICC 
prior  to  the  time  the  labeling  is  used. 

4.  Written  authorization  fixun  the 
Agency  would  continue  to  be  required 
as  a  precondition  to  the  use  of  any 


labeling  except  for  generic  approvals 
submitted  to  the  IIC. 

5.  A  denial  of  a  labeling  application 
by  the  IIC  or  of  the  use  of  labeling 
alleged  by  the  establishment  to  be 
generically  approved  would  preclude 
the  use  of  the  labeling  unless  and  until 
the  appropriate  authorization  were 
obtained  from  the  SLD  staff. 

From  the  Agency's  perspective,  this 
proposal  should  provide  a  means  of 
better  utilizing  the  Agency's  existing 
resources,  and  in  turn,  should  improve 
the  efficiency  and  effectiveness  of  the 
current  labeling  approval  system.  There 
are  several  reasons  for  this.  Inspectors- 
in-charge  have  a  much  closer  view  of 
the  actual  capability  and  processing 
procedures  of  the  individual  plants. 
Therefore,  they  are  in  a  good  position  to 
review  and  evaluate  the  accuracy  of  a 
plant's  labeling.  Furthermore,  increased 
IIC  involvement  is  likely  to  result  in 
greater  concern  on  the  part  of  the  DC 
that  the  labeling  accurately  describes 
the  product  and  process.  Since  only  final 
labeling  with  previously  approved 
sketched  and  "simple"  labeling  could  be 
approved  by  the  DC,  a  minimum  amount 
of  training  would  be  necessary. 
Moreover,  uniformity  and  consistency  in 
labeling  policy  would  be  maintained 
since,  by  definition,  policy  issues  would 
not  fall  in  the  category  of  "simple" 
labeling  and,  therefore,  would  have  to 
be  resolved  by  SLD. 

This  proposal  also  seems  beneficial  to 
industry.  A  decrease  in  lag  time  could 
be  expected  for  those  labels  and  other 
labeling  which  now  have  both  a  sketch 
and  final  approval  in  Washington.  Rapid 
identification  of  errors  in  labeling  could 
also  result  due  to  the  availability  of 
plant  procedures  and  operations  to  the 
IIC.  Furthermore,  industry  stated  a 
preference  for  face-to-face  contact  on 
labeling  approval  in  its  comments  to  the 
February  1980  proposal.  The  IIC 
provides  this  personal  contact  with 
plant  representatives.  Again,  these 
advantages  are  supported  by  the  Task 
Force's  Final  Report  which  establishes 
the  success  of  the  field  delegation  pilot 
program  and  supports  the  Agency's 
determination  that  active  IIC 
participation  in  the  labeling  approval 
process  is  both  reasonable  and 
desirable.  Alternative  approaches  have 
not  been  subjected  to  this  type  of 
experimentation  and  detailed  analysis. 

Reviewing  its  experiences  under  the 
pilot  program,  the  Agency  has 
recognized  that  it  may  be  unnecessary  ' 
to  establish  an  affirmative  approval  and 
auditing  requirement  for  all  labeling 
submitted  to  the  DC.  Some  formulation 
or  labeling  changes  are  so  minor  that 
specific  prior  approval  by  SLD 
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represents  an  unnecessary  regulatory 
activity.  Moreover,  since  SLD  is 
generally  not  in  the  best  position  to 
monitor  directly  compliance  with  an 
approved  formulation  for  a  product,  its 
ability  to  audit  the  accuracy  of  a  label  or 
other  labeling  change  which  simply 
reflects  a  variance  in  the  approval 
formulation  is  very  limited.  For  example, 
if  an  establishment  wished  to  introduce 
a  new  2-pound  package  of  frankfurters, 
it  may  wish  to  use  a  label  which  would 
be  identical  in  every  respect  to  one 
already  being  utilized  on  a  1-pound 
package.  Under  these  circumstances,  the 
only  change  would  be  a  different 
specification  of  the  number  of  ounces  in 
the  package.  If  SLD  had  a  copy  of  the 
original  1-pound  label  which  would  be 
subject  to  audit,  the  only  remaining 
question  would  be  that  of  compliance 
with  the  stated  quantity  of  contents,  and 
this  could  only  be  monitored  by  the  DCs. 

In  an  efi^ort  to  lessen  the  regulatory 
burden  on  industry  without 
compromising  the  truthfulness  and 
accuracy  of  meat  and  poultry  product 
labeling,  the  Agency  is  proposing  lo 
approve  genericaUy  certain  types  of 
labeling.  In  such  cases,  the 
establishment  would  only  be  required  to 
submit  a  copy  of  the  labeling  to  the  nC 
prior  to  use.  Thus,  the  responsibility  for 
ensuring  that  the  labeling  is  in 
compliance  with  the  Federal  regulations 
would  rest  with  the  establishment.  Such 
labeling  would  be  monitored  by  the  DC 
and  could  be  withheld  from  use  by  the 
nC  if  found  to  be  out  of  compliance  with 
the  regulations.  Due  to  the  experimental 
nature  of  this  procedure  the  category  of 
generic  labeling  approvals  is  narrowly 
defined  in  this  document.  However,  the 
types  of  labeling  or  labeling 
modificafions  included  in  this  category 
could  be  expanded  in  the  future  if  this 
procedure  proves  successful. 

This  proposal  would  create  three 
categories  of  labeling.  The  first 
category— labeling  requiring  central 
approval — would  be  reserved  for 
labeling  involving  complex  issues  or 
issues  where  consistency  would  be  both 
important  to  maintain  and  difficult  to 
achieve  if  delegated  to  the  local  level. 
The  second  category  of  labeling — those 
the  nC  could  approve  with  a  later  audit 
by  SLD — would  involve  labeling  or 
labeling  modifications  which  the  IIC  is 
fully  capable  of  approving,  but  because 
of  the  nature  of  the  change,  it  woiild  be 
advisable  to  double-check  the  approval 
for  the  detection  of  possible  errors,  the 
monitoring  of  consistent  application  of 
Agency  policy,  and  the  maintenance  of  a 
central  labeling  approval  file.  The  third~ 
category  of  labeling — those  generic 
approvals  which  the  DC  could  simply 


keep  on  file  for  his  or  her  records — 
would  involve  labeling  or  labeUng 
modifications  for  which  prior  approval 
by  SLD  or  the  DC  is  unnecessary  and/or, 
as  in  the  above  example,  labeling  for 
which  SLD  does  not  appear  to  be  in  a 
good  position  to  audit  and  the  labeling 
is  such  that  a  copy  of  it  would  not  have 
to  be  included  as  part  of  the  central 
labeling  file.  No  audit  would  be 
conducted  by  SLD. 

If  adopted,  this  aspect  of  the  proposal 
should  reduce  paperwork  while 
providing  for  a  more  meaningful 
utilization  of  auditing  resources  by  this 
Agency.  In  this  context,  additional 
comment  on  the  concept  of  generic 
labeling  approval  and  the  broader 
question  of  auditing  procedures  under 
the  proposed  regulation  is  particidarly 
welcomed. 

2.  The  Role  of  the  Inspector.  Some 
critics  of  the  present  system  have 
suggested  that  the  changes  being 
proposed  would  be  insufficient  to  deal 
with  the  problems  cited  earlier.  Those 
who  hold  this  view  advocate  either  a 
total  or  partial  elimination  of  the  basic 
requrement  that  labels  and  other 
labeling  be  approved  prior  to  its  use. 
The  AMI  petition,  for  example,  suggests 
elimination  of  the  requirement  that  most 
labeling  be  submitted  to  the  Department 
for  approval  prior  to  its  use.  Copies  of 
labeling  would  be  suppUed  to  the  IIC 
and  to  the  SLD  staff  for  auditing 
purposes,  but  the  UCs  role  in  denying 
the  use  of  any  labeling  woidd  be 
substantiaUy  limited. 

The  arguments  against  a  continuation 
of  the  present  system  of  prior  approval 
of  labeling  have  been  considered  in  the 
development  of  this  proposal  and,  to  a 
certain  extent,  they  have  been  adopted. 
In  the  Administrator's  opinion,  however, 
those  who  characterize  the  prior  label 
approval  process  as  an  unnecessary 
regulatory  burden  may  have  failed  to 
give  sufficient  consideration  to  both  the 
specific  language  and  the  overall  intent 
of  both  the  FMIA  and  the  PPL\. 

Section  7(a)  of  the  FMIA  {21  U.S.C. 
607(a))  requires  the  person,  firm,  or 
corporation  preparing  any  meat  or  meat 
food  product  for  conmierce  in  an 
establishment  which  maintains 
inspection  under  the  provisions  of  this 
Act  to  attach  a  label  to  the  package, 
under  the  supervision  of  an  inspector, 
stating  that  the  contents  have  been 
"inspected  and  passed." 

This  provision  further  specifies  that 
no  inspection  and  examination  of  such 
products  shall  be  deemed  complete  until 
such  meat  or  meat  food  products  have' 
been  sealed  or  enclosed  in  a  receptacle 
or  covering  under  the  supervision  of  an 
inspector.  In  addition,  section  7(b]  of  the 


FMIA  (21  U.S.C.  607(b])  and  section  8(a) 
of  the  PPIA  (21  U.S.C  457(a))  provide 
that  all  carcasses,  parts  of  carcasses, 
meat,  meat  food  products,  and  poultry 
products  inspected  at  any  establishment 
under  the  authority  of  these  Acts  and 
found  to  be  not  adulterated  shall  at  the 
time  they  leave  the  estabUshment  bear. 
in  distincdy  legible  form,  directly 
thereon  or  on  their  containers,  as  the 
Secretary  may  require,  the  information 
required  under  the  misbranding 
provisions  of  these  Acts  (21  U.S.C 
601(n)  and  21  U.S.C  453(h)). 

Support  for  these  provisions  can  be 
found  by  examining  the  legislative 
history  of  the  original  meat  inspection 
legislation.  On  June  14, 1906.  the 
Committee  on  Agriculture  submitted  a 
report  to  the  House  of  Representatives 
discussing  the  provisions  of  the  Act 
This  report  provides  the  following 
relevant  passage: 

*  *   *  the  inspection  shall  l>e  maintained 
upon  the  meat-food  products  until  Ac  can  or 
receptacle  is  actually  sealed,  and  for  the 
propoer  and  careful  lal>eling  of  the  same. 

The  language  of  the  original 
legislation  has  remained  fundamentally 
unchanged.  Both  the  FMIA  and  the 
PPIA,  require,  among  other  things,  the 
inspection  of  the  processing,  including 
the  marking,  labeling,  and  packaging  of 
meat  and  meat  food  products  and 
poultry  products.  Products  which  are 
misbranded  may  not  be  marked  as 
"inspected  and  passed  ",  removed  from 
an  official  establishment  sold,  or 
otherwise  distributed.  It  is  the 
responsibility  of  the  IIC  to  assure 
compliance  with  these  requirements. 
Such  actions  constitute  violations  of  the 
FMIA  and  the  PPL\.  and  subject  the 
violators  to  criminal  and  dvil  sanctions 
under  the  Acts. 

More  specifically,  section  7(d)  of  the 
FML\  (21  U.S.C.  607(d))  and  section  8(c) 
of  the  PPIA  (21  U.S.C.  457(c))  prohibit 
the  distribution  of  any  article  under  any 
name  or  other  maricing  or  labeling  which 
is  false  or  misleading,  or  in  any 
container  of  a  misleading  form  or  size, 
but  permits  the  use  of  established  trade 
names  and  other  marking  or  labeling 
and  containers  which  are  not  false  or 
misleading  and  which  are  approved  by 
the  Secretary.  Additionally,  section  7(e) 
of  the  FMIA  (21  U.S.C.  607(e))  and 
section  8(d)  of  the  PPIA  (21  U.S.C. 
457(d))  provide  the  Secretary  with  the 
authority  to  withhold  the  use  of  any 
marking,  labeUng.  or  container  in  use  or 
proposed  for  use  with  respect  to  any 
article  subject  to  the  Acts  if  there  is 
reason  to  believe  that  the  marking  or 
labeling  or  size  or  form  of  the  container 
is  false  or  misleading  in  any  particular. 
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These  provisions,  coupled  with  the 
Department's  mandate  to  prevent  the 
distribution  of  meat  and  poultry 
products  which  are  unwholesome, 
adulterated,  and  not  properly  marked, 
labeled,  and  packaged,  establish  the 
need  for  a  system  of  "prior  label 
approval."  All  other  systems  fail  to 
recognize  the  Secretary's  statutory 
responsibility  to  withhold  labeling 
"proposed  for  use"  that  is  false  or 
misleading. 

While  these  provisions  of  the  Acts 
require  the  Department  to  approve 
labeling  prior  to  its  use,  they  do  not 
dictate  that  the  approval  system  be 
centralized  or  decentralized  to  any 
degree.  They  also  do  not  dictate  the 
establishment  by  regulation  of  any 
particular  system  for  the  granting  of 
such  approvals.  One  option  would  be  a 
system  under  which  all  labeling  or 
certain  classes  of  labeling  which  met 
specified  regulations>would  be 
approved;  i.e.,  they  would  be  given  prior 
"generic"  or  "blanket"  approval.  As 
delineated  more  fully  elsewhere  in  this 
document,  the  authority  of  the  Agency's 
representatives  to  withhold  the  use  of 
any  labeling  that  was  considered  to  be 
false  or  misleading  or  otherwise  not  in 
accordance  with  the  Act  or  the 
regulations  would  be  maintained. 

AMI  appears  to  have  recognized  this 
point  in  its  petition  by  specifically 
recommencUng  that  inspection  personnel 
not  be  allowed  to  withhold  the  use  of 
any  labeling.  Under  the  AMI  proposal, 
such  action  could  only  be  initiated  by 
the  SLD  staff  as  part  of  its  auditing 
program.  Moreover,  this  Petitioner  asks 
that  labeling  modifications  found  to  be 
necessary  during  the  SLD  audit  should 
only  be  made  after  the  existing  supply  of 
labels  is  exhausted,  as  long  as  the 
misbranding  does  not  involve  product 
safety  or  significant  economic 
deception.  It  appears  that  under  this 
proposal,  the  IIC  could  not  reject  the  use 
of  a  label  or  other  labeling  unless  and 
until  such  a  negative  auditing 
determination  was  made,  even  if  he  or 
she  believed  that  it  would  misbrand  the 
product,  and  in  so  doing  was  in  clear 
violation  of  the  Acts  and  the 
implementing  regulations. 

AMI'S  views  in  this  area  were  further 
stated  in  a  letter  of  November  24, 1981, 
which  served  to  supplement  its  earlier 
petition.  In  the  November  24,  letter,  AMI 
specifically  recommended  that: 

1.  Specific  categories  of  labels  be 
subject  to  blanket  or  generic  approval 
rather  than  specific  premarket  approval; 

2.  Question  raised  by  an  inspector 
regarding  labeling  of  a  minor  or  routine 
nature  would  be  routed  to  SLD  for 
consideration  as  part  of  its  auditing 
function; 


3.  Questions  of  a  more  serious  nature 
raised  by  an  inspector  regarding 
labeling  would  be  immediately  referred 
to  SLD  for  an  immediate  determination 
as  to  whetehr  there  was  a  basis  for 
detention  of  product  labeled  in  this 
fashion;  and 

4,  Appeals  of  such  decisions  to  detain 
could  be  referred  to  the  Director  of  SLD 
who  would  be  required,  within  3 
working  days  to  reach  a  decision. 

The  Administrator  has  tentatively 
concluded  that  any  regulation  which 
would  place  such  broad,  ongoing 
restrictions  on  the  IIC's  authority  and 
responsibility  to  take  action  against 
misbranded  product  would  be  contrary 
to  the  requirements  of  the  FMIA  and  the 
PPIA.  In  addition,  such  an  approach 
would  appear  to  dictate  an  inefficient 
use  of  Agency  personnel,  since  the  in- 
plant  Agency  employees,  those  most 
able  to  monitor  a  plant's  actual  labeling 
practices,  would  be  unnecessarily 
restrained  from  carrying  out  one  of  the 
Agency's  central  enforcement 
responsibilities. 

In  analyzing  this  issue,  it  is  useful  to 
examine  the  IIC's  authority  and 
responsibility  in  the  misbranding  area 
under  current  regulations  and 
procedures.  At  the  present  time,  except 
in  the  limited  areas  noted  above,  the 
IIC's  role  in  the  actual  approval  of 
labeling  is  severely  limited,  since 
virtually  all  labeling  apphcations  are 
reviewed  by  SLD.  When  an  approved 
label  or  other  labeling  with 
accompanying  formulation  information 
is  retruned  to  the  IIC,  both  the  IIC  and 
plant  management  will  ordinarily 
assume  that  the  labeling,  if  properly 
used,  is  in  full  compliance  with  all 
applicable  regulations.  In  some 
instances,  however,  the  DC  may  not 
a^e  with  the  determination  and  may 
bring  concerns  to  the  attention  of 
supervisors  or  the  SLD  staff.  Errors  in 
the  approval  process  are  identified 
through  just  such  a  process,  and 
corrective  action  is  taken.  "This  would 
generally  involve  some  direct 
reevaluation  of  a  previous  decision  by 
the  SLD  staff;  absent  special 
circumstances  the  IIC  is  not  in  a 
position  to  ignore  or  directly  overturn  an 
SLD  labeling  decision. 

It  is  important  to  emphasize,  however, 
that  there  are  distinct  limitations  which 
are  inherent  in  the  centralized  approval 
process.  The  SLD  staff  has  ordinarily 
not  had  the  opportunity  to  review  the 
product  itself,  only  a  description  of  its 
ingredients  and  its  formulation.  Its 
judgments  can  therefore  only  be 
considered  definitive  for  questions 
which  do  not  extend  beyond  the  labeling 
itself,  such  as  the  inclusion  of  a  required 
establishment  number  designation,  and 


are  only  valid  when  the  processing  and 
formulation  procedures  do  not  vary  from 
those  reviewed.  The  IIC  must  still 
monitor  compliance  with  this  agreed- 
upon  processing  procedure  and  must     . 
withhold  the  use  of  approved  labeling 
when  certain  variances  have  occurred. 
For  example,  a  processor  may  obtain 
SLD  approval  of  a  label  for  a  "beef 
stew"  product.  His  application  would 
indicate  the  product  is  formulated  with  a 
minimum  of  25  percent  beef,  in 
accordance  with  the  applicable 
standard,  and  the  label,  if  otherwise 
correct,  would  be  approved.  However,  if 
the  establishment  were  to  attempt  to 
apply  this  approved  label  to  a  product 
containing  only  20  percent  beef,  its  use 
should  be  withheld  by  the  IIC,  even 
though  the  original  review  determination 
was  the  correct  one.  In  other  words,  the 
application  and  approval  process 
creates  an  agreement  between  the 
Agency  and  the  establishment  that  a 
given  label  may  be  used  if  a  product  is 
formulated  in  a  given  way.  However,  the 
SLD  staff  has  no  means  of  assuring  the 
continued  adherence  to  the  formulation 
agreement.  This  remains  the  IIC's 
responsibility. 

In  this  context,  it  is  very  difficult  to 
think  in  terms  of  a  regulatory  process 
which  would  deny  inspectors  the  right  to 
withhold  the  use  of  a  label  or  other 
labeling  or  to  retain  and  to  take  other 
actions  with  respect  to  misbranded 
product,  and  still  be  consistent  with  the 
language  of  the  FMIA  and  PPL\.  As  long 
as  this  basic  inspection  authority  is 
retained  the  question  of  how  the  IIC 
must  "approve"  a  given  label,  whether 
through  an  affirmative  act  such  as 
signing  a  form  or  more  indirectly 
through  not  withholding  its  use,  would 
appear  to  be  an  issue  of  mechanics,  an 
Jssue  entirely  within  the  discretion  of 
*  the  Administrator.  In  order  to  maintain 
proper  records  and  to  minimize 
confusion  when  IIC's  change 
assignments  in  various  plants,  the 
Agency  is  proposing  that  all 
applications  for  labeling  be  submitted  to 
the  nC  prior  to  use.  Labeling  requiring 
prior  approval  by  the  IIC  would,  in  fact, 
be  signed  by  the  IIC  while  generic 
labeling  approvals  would  not  require  the 
IIC's  signature.  No  one,  however,  would 
be  forced  to  utilize  the  IIC  in  this 
fashion;  an  establishment  would  always 
retain  the  option  of  submitting  any  and 
all  of  its  labeling  applications  to  SLD. 

This  proposal  would  have  the 
folowing  effects  on  the  authority  of  the 
nC  to  approve  labels  and  labeling 
modifications  under  the  meat  and 
poultry  inspection  regulations: 

The  language  of  S  317.4(a]  would  be 
dianged  to  clarify  the  delegation  of 
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labeling  approval  authority.  The 
proposed  amendments  permitting 
approval  of  labeling  by  the  DC  would  be 
a  legal  delegation  of  authority.  Hence, 
such  approvals  constitute  the 
Administrator's  approval  just  as  SLD's 
approval  does.  In  addition,  the 
requirements  for  quadruplicate 
submissions  of  labeling  would  be 
changed  to  triplicate  because  an  extra 
internal  control  copy  of  the  labeling 
would  no  longer  be  required. 

Section  381.132  of  the  poultry  products 
inspection  regulations  (9  CFR  381.132) 
would  be  changed.  This  would  be  done 
to  increase  the  uniformity  between  the 
meat  and  poultry  products  inspection 
regulations  and  because  the  language  of 
the  poultry  products  inspection 
regulations  appears  to  require  that  both 
sketches  and  fiiial  labeling  be  approved. 
In  fact  the  Agency  has  never  enforced 
the  requirement  that  sketches  be 
approved,  and  the  proposed  language 
would  reflect  the  actual  practice. 

Section  317.4(e)  of  the  meat  inspection 
regulations  (9  CFR  317.4(e))  and 
S  381.132(c)  of  the  poultry  products 
inspection  regulations  (9  CFR  381.132(c)) 
would  deal  with  those  instances  in 
which  the  nC  could  permit  modification 
of  certain  labeling  and  approve  certain 
types  of  labeling.  Section  317.5  of  the 
meat  inspection  regulations  (9  CFR 
317.5)  and  §  381.134  of  the  poultry 
products  inspection  regulations  (9  CFR 
381.134)  wotjd  deal  with  those  types  of 
modifications  to  previously  approved 
labeling  which  would  be  generically 
approved. 

3.  Categories  of  Labeling  to  be 
Approved  by  the  IJC.  The  first  category 
in  which  labeling  could  be  approved  by 
the  lie  (proposed  S  317.4(e)(3)(i)  of  the 
meat  inspection  regulations  and 
proposed  §  381.132(c)(3)(i)  of  the  poultry 
products  inspection  regulations)  would 
be  in  situations  in  which  the  labeling 
has  been  approved  by  SLD  in  sketch 
form  and  the  final  labeling  is  prepared 
without  modification  or  with  only  minor 
modification.  Minor  modifications  will 
be  discussed  in  greater  detail  below.  In 
the  pilot  program  IICs  were  found  fully 
competent  to  approve  all  final  labeling 
having  a  sketch  approval  by  SLD.  This 
proposed  delegation  of  authority  goes 
somewhat  beyond  that  tested  in  tiie 
pilot  program,  where  the  final  labeling 
was  required  to  be  exactly  the  same  as 
the  approved  sketch,  and  would  permit 
IICs  to  approve  final  labeling  with  minor 
modifications  from  the  approved  sketcL 
Sketches  would  be  defined  to  include 
printers'  proofs  or  other  comparable 
copies  which  clearly  show  all  labeling 
material,  size,  location,  and  some 
indication  of  final  color.  "Minor 


modifications"  to  an  approved  sketch 
would  be  defined  as  those  modifications 
outlined  in  the  proposed  regulations  in  9 
CFR  317.4(e)(3)(iii)  or  317.5(b)  or  9  CFR 
381.132(c)(3)(ui)  or  381.134(b),  which 
could  otherwise  be  approved  by  the  DC. 
The  AMI  petition  proposed  this  more 
expanded  approach  and  the  Agency 
agrees  that  it  should  be  proposed. 

It  appears  that  industry  would  benefit 
&"om  such  delegation  of  authority,  wath 
no  adverse  effect  upon  labeling  quality, 
through  elimination  of  the  mail  time 
required  for  approval  of  the  final 
labeling.  Further,  plant  management 
could  still  make  those  minor 
modifications  to  the  final  label  or 
labeling  that  the  DC  is  authorized  to 
approve  elsewhere  in  9  CFR  317.4  or  9 
CFR  381.132  or  that  are  generically 
approved  in  9  CFR  317.5  or  9  CFR 
381.134.  Copies  of  the  final  approval 
would  have  to  be  sent  to  SLD  by  the  IIC 
for  auditing  and  filing. 

The  next  category  relates  to  "simple 
labeling"  (proposed  §  317.4{e)(3)(ii)  and 
S  381.132(c)(3)(ii)  of  the  meat  and 
poultry  products  inspection  regulations). 
This  "simple  labeling"  would  consist  of 
single  ingredient  labeling  which  does 
not  make  any  special  claims  (i.e^ 
quality,  negative,  geographic, 
nutritional)  or  contains  any  guarantees 
or  foreign  language. 

It  is,  perhaps,  apparent  that 
guarantees  and  foreign  language  add 
complexity  to  labeling.  It  may  be  less 
readily  apparent  that  claims  add 
complexity.  For  example,  one 
manufacturer  may  try  to  make  a  claim 
that  a  product  has  a  novel  feature,  such 
as  "no  preservatives".  Such  a  claim  can 
be  an  important  buying  aid  especially 
for  a  consumer  with  a  special  dietary 
problem  and  is  not  misleading  if  applied 
to  a  product  which  does  not  Include 
such  substances  although  their  use  is 
generally  expected  in  that  type  of 
product.  For  this  reason,  the  Agency  is 
proposing  a  system  which  will  allow  it 
to  examine  claims  closely  to  assure  that 
they  are  neither  rejected  if  they  are 
truthful  and  not  misleading,  nor 
approved  if  their  use  would  constitute 
misleading  labeling. 

There  were  no  problems  encountered 
with  the  approval  of  "simple  labeling"  in 
the  pilot  program,  and  its  adoption  was 
recommended  by  the  Task  Force.  AMI 
also  recognized  in  its  petition  that 
"simple"  labeling  to  which  claims  had 
been  added  placed  the  labeling  in  a 
different  category  where  the  uniformity 
and  consistency  of  SLD  was  required. 
Copies  of  the  final  approval  would  have 
to  be  sent  to  SLD  by  Uie  IIC  for  auditing 
and  filing. 


The  next  category,  proposed 
§  317.4(e){3)(iv)  and  (  381.132(cX3)(iv)  of 
the  meat  and  poultry  products 
inspection  regulations,  would  cover 
labeling  for  products  sold  to  the  Federal 
Government  on  contract  Products 
prepared  for  the  Government  are  usually 
manufactured  to  particular  Government 
specifications,  so  that  many  of  the 
concerns  associated  with  misleading 
consiuners  are  absent  Although  this 
was  not  tested  in  the  pilot  program, 
recommended  by  the  Task  Force,  or 
contained  in  the  AMI  petition,  this 
provision  has  been  in  the  poultry 
products  inspection  regulations  for  a 
long  time  and  has  worked  welL* 
therefore,  it  has  also  been  proposed  for 
the  meat  inspection  regulations.  Copies 
of  these  approvals  would  have  to  be 
sent  to  Sib  by  the  DC  for  auditing  and 
filing. 

Proposed  5  317.4{e)(3)(v)  and 
§  381.132(c)(3)(v)  of  the  regulations 
would  provide  for  DC  approval  of 
labeling  for  shipping  containers  which 
contain  fully  labeled  immediate 
containers.  Since  DCs  already  have  this 
authority  regarding  poultry  products 
under  the  current  regulations  and  no 
problems  have  arisen  with  the 
delegation  of  authority,  it  seems  logical 
to  extend  this  authority  to  cover  meat 
products.  Copies  of  these  approvals 
would  have  to  be  sent  to  SLD  by  the  nC 
for  auditing  and  filing.  The  changes  to 
the  current  poultry  products  inspection 
regulations  in  this  connection  are 
essentially  editorial  to  retain  the  foimat 
of  this  proposal 

Proposed  S  317.4(e)(3)(vi)  and 
§  381.132(c)(3)(vi)  of  the  regulations 
would  cover  products  not  intended  for 
use  as  human  food  (used  as  animal  feed 
or  for  inedible  purposes)  and  also 
products,  such  as  chicken  feet  which 
are  used  for  human  food  in  countries 
other  than  the  United  States.  In  the  case 
of  products  not  used  for  human  food,  the 
Agency's  sole  interest  under  its 
legislative  mandate,  is  to  identify 
sufficiently  the  product  so  that  it  would 
not  be  used  as  or  become  mixed  with 
product  that  is  intended  for  use  as 
human  food.  This  does  not  require  a 
complex  or  sophisticated  labeling 
approval  function.  Since  DCs  already 
have  this  authority  regarding  poultry 
products  under  the  current  regulations 
and  no  problems  have  arisen  with  this 
delegation  of  authority,  it  seems  logical 
to  extend  this  authority  to  cover  meat 
products.  Copies  of  these  approvals 
would  have  to  be  sent  to  SLD  by  the  DC 
for  auditing  and  filing. 

Proposed  §  317.4(e)(3)(vii)  of  the  meat 
inspection  regulations  and 
§  381.132(cK3)(vii)  of  the  poultry 
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products  inspection  regiilations  would 
permit  the  IIC  to  approve  meat  and 
poultry  products  inspection  legends, 
respectively.  This  authority  was 
delegated  to  the  IlCs  in  the  pilot 
program  and  revealed  no  significant 
problems.  The  Task  Force  recommended 
that  this  authority  be  permanently 
delegated.  There  appears  to  be  Uttle 
chance  for  error  since  examples  of  these 
legends  appear  in  the  regulations  for 
exact  comparison.  In  addition,  minor 
differences,  such  as  a  legend  being 
slightly  out  of  round  in  final  printing, 
would  not  have  the  e^ect  of  being 
misleading.  Copies  would  have  to  be 
sent  to  SLD  by  the  DC  for  auditing  and 
filing. 

Proposed  S  317.4(e)(3)(vii)  of  the  meat 
inspection  regiilations  would  permit  the 
IIC  to  approve  the  ink  brands  used  on 
meat  and  meat  food  products  and  the 
hot  brands  used  on  meat  food  products. 
The  approval  of  these  brands  was  also 
tested  in  the  pilot  program,  worked  well, 
and  was  recommended  by  the  Task 
Force  as  a  function  to  be  delegated  to 
the  nC.  Traditionally,  brands  have  not 
been  used  in  poultry  products 
insepction,  so  the  IIC  would  not  be 
delegated  this  approval  authority 
regarding  poultry  products.  There 
appears  to  be  little  chance  for  error 
since  examples  of  thee  brands  appear  in 
the  regulations  for  exact  comparison.  In 
addition,  minor  inconsistences  or 
changes  do  not  seem  to  have  the 
potential  of  being  misleading.  Copies 
would  have  to  be  sent  to  SLD  by  the  DC 
for  auditing  and  tiling. 

Proposed  §  381.132(c)(3)(viii)  would  , 
add  to  the  poultry  products  inspection 
regulations  a  provision  that  has  long 
been  in  the  meat  inspection  regulations 
relating  to  the  IIC  approving  inserts, 
tabs  and  similar  labeling  material, 
which  contain  no  reference  to  product 
name.  Copies  would  have  to  be  sent  to 
SLD  by  the  IIC  for  auditing  and  filing. 

Proposed  !  317.4(e)(3)(iii)  and 
§  381.132(c)(3)(iii)  of  the  regulations 
would  deal  with  those  "minor 
modifications",  in  category  two 
described  above,  to  previously  approved 
labeling  that  the  IIC  may  approve.  The 
IIC  would  have  to  submit  a  copy  of  the 
modified  approval  to  SLD  for  auditing 
and  filing.  Each  of  these  "minor 
modification"  will  be  discussed 
individually  below.  The  proposal  that 
these  modifications  be  included  is  based 
on  the  Task  Force  recommendations  and 
the  AMI  petition. 

The  nC  could  approve  labeling  for 
previously  approved  product  packaged 
under  different  brand  names,  providing 
there  are  no  design  changes,  the  brand 
name  does  not  use  a  term  that  connotes 
quality  or  other  product  characteristics, 


the  brand  name  has  no  geographic 
significance,  and  the  brand  name  does 
not  affect  the  descriptive  name  of  the 
product.  This  would  provide  more 
flexibility  to  industry.  Changing  only  the 
brand  but  not  the  label  design  would 
appear  to  have  no  potential  for 
misleading  the  consumer,  provided  the 
brand  name  itself  is  not  misleading.  For 
example,  a  name  such  as  "Prime  Brand" 
might  be  misleading  as  to  the  grade  of 
the  product.  Such  a  possibility  should  be 
obvious  to  die  IIC.  The  Task  Force 
recommended  that  this  authority  be 
delegated.  To  assure  consistency, 
however,  the  IIC  would  have  to  send 
copies  of  these  label  modifications  to 
SLD  for  auditing  and  filing. 

The  nC  could  also  approve  the 
deletion  of  the  word  "new,"  which  is 
often  used  in  a  flag  or  sunburst  on  the 
labeling  of  new  products  when  they  are 
first  introduced,  from  the  labeling  after 
the  time  period  permitted  by  the  Agency 
for  its  use  has  expired.  This 
modification  was  an  AMI  petition 
recommendation,  and  it  appears  to  the 
Agency  that  this  authority  should  be 
delegated.  This  should  provide  industry 
with  the  ability  to  obtain  speedy  local 
approval  with  UtUe  possibility  of 
misleading  the  consumer.  Copies  of  the 
labeling  approval  would  have  to  be  sent 
to  SLD  for  auditing  and  filing  because 
the  original  approval  from  SLD  would 
have  been  a  temporary  approval 
because  of  the  use  of  the  word  "new" 
and  the  temporary  nature  of  its  accurate 
meaning  to  the  consumer. 

The  IIC  could  also  approve  the 
addition,  deletion,  or  amendment  of 
handling  instructions,  provided  the 
change  is  consistent  with  9  CFR  317.2(k) 
and  381.125.  This  modificaiton  was  an 
AMI  petition  recommendation,  and  it 
appears  to  the  Agency  that  this 
authority  should  be  delegated.  This 
change  could  also  provide  industry  with 
the  ability  to  obtain  speedy  local 
approval  with  little  possibility  of 
misleading  the  consumer.  Copies  of  the 
labeling  approval  would  have  to  be  sent 
to  SLD  for  auditing  to  assure 
consistency  and  uniformity. 

Another  type  of  labeling  modification 
could  also  be  approved  by  the  DC.  This 
modification  includes  color  changes,  but 
the  IIC  would  be  required  to  decide  if 
the  color  change  is  contrasting  and 
legible.  The  change,  although  not  tested 
by  the  pilot  program,  was  recommended 
as  one  of  the  areas  for  expansion  by  the 
Task  Force  and  the  AMI  petition.  The 
current  poultry  products  inspection 
regulations  permit  the  IIC  to  approve 
such  changes  when  there  is  also  a 
proportionate  enlargement.  Because  this 
limited  authority  to  approve  color 
changes  has  caused  no  problem,  it 


appears  logical  to  expand  this  authoirty 
to  cover  all  color  changes  to  the  label 
for  both  meat  and  poultry,  provided  the 
change  results  in  similar  legibility  and 
contrast  as  the  originally  approved 
labeL  It  is  believed  the  limitation 
"contrasting  and  legible"  would  prevent 
essential  and  required  information  bora 
being  buried  by  a  color  change.  The  IIC 
would  have  to  forward  a  copy  of  the 
label  to  SLD  for  auditing  and  filing. 

The  IIC  can  currently  approve  a 
change  in  the  quantity  of  an  ingredient 
shown  in  the  formula  without  a  change 
in  the  order  of  predominance  which  is 
shown  on  the  label  (9  CFR  317.5(f))  and 
(9  CFR  381.135(a)(7)).  The  OC  could 
continue  to  approve  this  type  of 
modification  with  the  proposed 
regulation.  A  copy  would  be  submitted 
to  SLD  by  die  UC  for  audit  and  filing. 

Finally,  the  IIC  would  also  be  given 
the  authority  to  approve  the  addition, 
substitution,  or  deletion  of  an  official 
USDA  grade  shield.  This  delegation  was 
a  recommendation  of  the  AMI  petition, 
and  it  appears  to  the  Agency  that 
delegation  of  such  authority  is  desirable. 
Copies  of  the  labeling  approval  would 
be  audited  by  SLD. 

4.  Generic  Labeling  Categories. 
Proposed  §  317.5(b)  and  5  381.134(b)  of 
the  regulations  would  deal  with  minor 
modifications,  in  the  third  category  of 
labeling  which  was  described  above,  to 
previously  approved  labeling  that  could 
be  considered  generically  approved.  The 
establishment  would  simply  have  to 
submit  a  copy  to  the  IIC  for  his  or  her 
records  prior  to  actual  use  of  the 
labeling.  Each  of  these  "minor 
modifications"  will  be  discussed 
individually  below. 

The  nC,  in  both  the  current  meat  and 
poultry  products  inspection  regulations, 
may  approve  the  proportionate 
enlargement  of  all  features  of  the  label. 
The  current  regulations  also  deal  with 
color  scheme.  However,  in  this  proposal 
the  color  scheme  provision  would  be 
dealt  with  separately.  The  current 
modification  would  be  expanded  to 
allow  generic  approval  of  both 
proportionately  enlarged  and 
proportionately  reduced  labeling.  The 
approval  of  proportionate  reduction, 
although  not  tested  in  the  pilot  program, 
was  reconunended  by  the  Task  Force. 

This  modification  would  give  industry 
more  flexibility  in  coping  with  technical 
printing  or  equipment  changes  that 
might  dictate  reduction  in  labeling  size. 
Because  no  problems  have  arisen  in  the 
currently  authorized  IIC  approval  of 
labels  being  proportionately  enlarged,  it 
seems  logical  to  expect  the  same  results 
could  be  anticipated  through  generic 
approval  of  these  modifications.  It  is 
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expected  that  retention  of  specified 
minimum  size  requirements  and 
legibility  in  the  regulations  would 
prevent  the  consumer  from  being  misled. 
A  copy  of  this  labehng  would  have  to  be 
submitted  to  the  IIC  prior  to  its  use. 

The  other  labeling  modiBcations 
which  the  IIC  can  currently  approve 
would  remain  essentially  unchanged 
from  their  present  wording  in  the  meat 
and  poultry  products  inspection 
regulations  (9  CFR  317.5  (b)  through  (e) 
end  9  CFR  381.135(a]  [2]  through  (5)) 
except  that  these  modifications  would 
now  be  in  the  third  category — generic 
approval.  Under  9  CFR  381.135(a)(6). 
nCs  have  been  approving  modifications 
regarding  poultry  products  where  the 
appropriate  name  or  class  of  the  poultry 
is  added  to  a  master  or  stock  label 
which  was  approved  without  this 
information,  lliis  modification  woidd  be 
deleted  from  the  poultry  products 
inspection  regulations  because  all  of  the 
labels  under  this  modification  would  be 
covered  under  the  broader  modification 
of  single  ingredient  labels  that  is  being 
proposed.  The  specific  modification, 
therefore,  would  no  longer  be  necessary 
and  would  be  deleted. 

Other  modifications  that  could  be 
generically  approved  include  the 
addition,  deletion,  or  amendment  of  a 
coupon,  a  cents-off  statement  cooking 
instructions,  packer  product  code 
information,  or  UPC  product  code 
information.  These  changes  were 
recommended  in  the  AMI  petition.  It 
appears  to  the  Agency  that  these 
changes  could  be  generically  approved, 
and  thus,  the  Agency  has  proposed  their 
inclusion.  The  quality  of  the  labeling 
would  not  seem  to  be  hampered, 
provided  the  addition  or  amendment  of 
such  information  does  not  crowd  or 
obscure  the  mandatory  information  in 
any  way. 

Company  name  and  address  changes 
in  the  signature  line  could  also  be 
generically  approved.  This  would 
provide  for  speedy  labeling  printing 
whenever  a  firm  changed  its  name  or 
there  was  an  address  or  zip  code 
change.  Such  changes  seem  to  have  litUe 
potential  for  misleading  the  consumer.  A 
copy  of  the  modified  labeling  would 
have  to  be  submitted  to  the  UC  for  filing 
prior  to  its  use.  This  change  was 
recommended  by  both  the  AMI  petition 
and  the  Task  Force. 

Changes  in  the  net  weight  statement 
where  the  same  product  is  simply  being 
packed  in  different  weights  and  one 
label  had  been  previously  approved, 
provided  the  net  weight  print  size 
complies  with  the  regulations  could  also 
be  generically  approved.  This  change 
was  recommended  in  the  AMI  petition. 
This  would  provide  greater  flexibility  to 


industry  and  would  substantially  reduce 
the  number  of  labels  submitted  to  SID. 
It  appears  that  the  accuracy  of  the  label 
would  not  be  hampered  in  any  way 
since  the  original  label  would  have  been 
reviewed  and  approved  by  SLO  or  the 
nC.  With  that  approval  industry  could 
produce  product  in  any  other  weight 
desired.  A  copy  of  the  labeling  would 
have  to  be  submitted  to  the  DC  for  filing 
prior  to  its  use. 

The  addition,  deletion,  or  amendment 
of  recipe  information  about  how  the 
product  could  be  used,  which  is  usually 
given  on  the  side  or  back  panels  of  the 
label  would  be  eligible  for  generic 
approval  Such  changes  should  have  no 
effect  on  the  approved  label  and  thus, 
have  little  potential  for  misleading  the 
consumer.  This  change  would  provide 
industry  the  opportimity  of  either  adding 
of  changing  a  recipe  or  printing  a  variety 
of  redpes.  The  AMI  petition 
recommended  this  approach.  A  copy  of 
the  labeling  would  have  to  be  submitted 
to  the  nC  for  filing  prior  to  its  use. 

In  addition,  all  changes  in  punctuation 
would  also  be  eligible  for  generic 
approval  The  AMI  petition 
recommended  this  modification.  It 
appears  that  such  change  would  enable 
industry  to  modify  labels  faster  without 
misleading  the  consumer.  A  copy  would 
have  to  be  submitted  to  the  IIC  for  filing 
prior  to  its  use. 

The  final  modification  that  could  be 
generically  approved  would  be  newly 
assigned  or  revised  establishment 
numbers  for  a  particular  plant  provided 
there  would  be  no  change  to  the  rest  of 
the  approved  label  A  copy  of  the  label 
would  have  to  be  submitted  to  the  DC 
for  filing  prior  to  its  use.  The  change  in 
an  establishment  number  for  a 
particular  plant  would  not  basically 
affect  the  already  approved  label.  The 
AMI  petition  extended  this  to  include 
any  establishment  number  change  The 
Agency  is  not  proposing  that  all 
establishment  number  changes  on  a 
label  would  be  generically  approved. 

Specifically,  the  change  of  an 
establishment  number  on  previously 
approved  labeling  which  would  be 
eligible  for  generic  approval  would  only 
be  for  the  particular  estabUshment 
which  obtained  the  previous  approval 
from  SLD  or  the  DC  in  that 
establishment  An  nC  in  a  California 
plant  would  have  no  quick  and  effective 
method  of  determining  whether  or  not  a 
label  shown  for  that  company's  plant  in 
New  York  was  actually  approved  as 
presented  or  i^ether  it  had  been 
rescinded  or  modified,  i.e.,  the  label 
purportedly  being  used  in  New  York 
may  not  in  actuality  be  used.  The  best 
and  most  efficient  way  to  approve  such 
estabUshment  number  changes  to 


previously  approved  labeling  is  through 
central  approval  Therefore,  when  an 
establishment  number  shown  on  a  label 
changes  simply  because  the  product  is 
being  produced  at  two  or  more  different 
plants  o%vned  by  the  same  company  or 
because  the  product  is  being  packed  by 
two  or  more  different  establishments  for 
the  same  company,  the  labeling 
approval  must  still  be  obtained  from 
SLi}.  It  should  be  noted,  however,  that 
only  (me  such  application  is  necessary. 
The  labeling  ai^Ucation  can  simply 
indicate  all  establishments  whi(^  would 
be  producing  the  product  (with  a  copy  of 
the  application  attadied  for  eadi  DC  at 
each  establishment).  When  the  labeling 
is  approved.  SLD  will  send  a  copy  to 
each  nC  at  each  establishment 

5.  Appeals.  As  part  of  the  overall 
review  of  the  prior  labeling  approval 
process,  FSIS  has  considered  various 
options  for  diange  in  the  areas  of 
appeals  of  label  review  decision.  This 
proposal  does  not  include  provisions  for 
substantial  changes  in  the  area  of  such 
appeals,  aldiough  the  increase  in  DC 
involvement  in  the  labeling  process 
contemplated  by  the  proposal  and  the 
establishment  of  generically  approved 
categories  will  obiviously  dictate  some 
degree  of  change  in  this  general  area. 

At  the  present  time,  appeals  of 
informal  decisionmaking  in  the  label 
review  area  are  controlled  by  S  306.5  of 
the  meat  inspection  regulations  and 
S  381.35  of  the  poultry  products 
inspection  regulations  which  state  that 
any  appeal  from  a  decision  of  any 
program  employee  shall  be  made  to  his 
or  her  immediate  supervisor  having 
jurisdiction  over  the  subject  matter  of 
the  appeal  except  as  otherwise 
provided  by  the  applicable  rules  of 
practice.  In  an  effort  to  avoid  any 
confusion  which  may  result  from  the 
proposed  delegation  of  label  approval 
authority  to  the  DC  the  Agency  is 
proposing  to  amend  these  provisions  to 
clarify  that  denial  of  a  labeling 
application  by  the  DC  would  not 
constitute  a  basis  for  an  appeal  under 
the  appeal  provisions  of  the  regulations. 

A  relat^  question  concerns  the 
possibility  of  an  establishment 
submitting  a  label  to  the  DC  which  has 
been  rejected  by  SID.  This  practice 
would  be  specifically  prohibited  in  the 
proposal.  To  provide  odierwise  would 
permit  a  mechanism  whereby  the  IIC 
could  "overrule"  the  SLD  labeling 
experts.  In  addition,  an  establishment 
would  assume  a  high  degree  of  risk  in 
proceeding  with  such  an  approval  which 
would  be  subject  to  audit  and 
modification  consistent  with  the  original 
SLD  decision. 
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Both  sets  of  regulations  also  specify 
more  formal  procedures  for  the  review 
of  ^nal  decisionmaking  by  the  Agency 
in  the  labeling  area.  Under  the 
applicable  rules  of  practice  (8  CFR 
335.12  (meat)  and  9  CFR  381.233 
(poultry)),  an  applicant  may,  upon 
written  notice  of  the  denial  of  a  labeling 
application  by  the  AdminiAtrator,  seek  a 
hearing  before  an  Administrative  Law 
Judge  of  the  Department  Under  these 
circumstances,  the  Administrator'! 
denial  becomes  the  complaint,  and  the 
applicant's  response  the  answer,  in  the 
administrative  proceeding  which 
follows.  A  decision  of  an  Administrative 
Law  ludge  following  an  evidentiary 
hearing  may  be,  in  turn,  appealed  to  the 
Department's  Judicial  Officer,  who 
retains  the  authority  to  make  the 
Department's  final  judgment  on  the 
matter.  An  applicant  who  disagrees  with 
the  Judidal  OfBcer  also  retains  a  further 
right  of  appeal  to  the  appropriate 
Federal  court. 

At  both  the  formal  and  informal  level, 
the  appeals  process  has  an  important 
policymaking  function.  Novel  issues  not 
specifically  addressed  by  regulation  or 
precedent  frequently  arise,  and  the 
initial  decision  of  the  label  reviewer, 
who  generally  functions  onder  a  great 
deal  of  time  pressure,  may  very  well  be 
a  legitimate  subject  for  further  policy 
consideration  within  the  Agency. 
Obviously,  there  is  also  a  relationsfiip 
between  the  economic  impact  of  a  label 
review  decision  and  the  tendency  of  an 
applicant  to  utilize  the  appeals  process. 
The  more  financially  hnportant 
obtaining  an  approval  rs  to  an  applicant, 
the  more  persistent  he  or  she  is  likefy  to 
be  in  attempting  to  obtain  it. 

Under  these  circumstances, 
imnecessary  delays  in  the  appeals 
process  may  have  significant 
consequences,  particulariy  when  the  use 
of  labeling  is  being  withheld  pending  a 
resolution  of  the  issue.  In  its  petition,  the 
AMI  has  emphasized  its  concern  in  this 
area  by  suggesting  that  a  5-day  limit  be 
imposed  upon  decisionmaking  at  the 
staff  (SLD)  level.  This  would  be  coupled 
by  another  5-day  Innit  to  be  imposed 
upon  the  Administrator  acting  ^separate 
and  apart"  from  the  Agency  staff.  At 
that  time,  a  final  Agency  decision  would 
be  issued,  subject  to  the  same  appeal  to 
an  Administrative  Law  Judge.  However, 
during  the  pendency  of  this  formal 
appeal,  the  applicant  would  retain  the 
right  to  use  the  labeling  in  question. 
The  greater  involvement  of  the  BC 
would  obviously  have  an  impact  upon 
this  process.  However,  the  proposal  to 
make  IIC  approvals  and  generic 
apprwal  an  option  to  be  exercised  at 
the  discretion  of  the  applicant  may 


actually  serve  to  effect  less  diange  hi 
this  area  than  aoe  might  expect.  Since 
any  labeling  applications  could  still  be 
submitted  to  SLD,  if  the  proposal  were 
finalized,  the  applicants  would  have  the 
option  to  seek  SLD  review  of  any  IIC 
labelmg  decisioa  with  which  they  might 
disagree.  The  Agency  currently  believes 
that  there  would  be  no  particular  value, 
for  recordkeeping  purposes,  in 
delineating  such  an  action  as  an 
"appeal."  aiace  the  application  could 
sin^jly  became  a  routine  application 
upon  submission  to  SLD.  This  approach 
would  appear  to  be  responsive  to  those 
who  have  expressed  concerns  about  the 
possibility  of  inconsistent  and/or  unfair 
decisionmaking  at  the  DC  level  The 
applicant  who  has  such  a  concern  is  in 
the  position  to  submit  the  labeling  in 
question  to  SLD  and  have  it  reviewed  in 
the  traditional  Baim^.  However,  the 
Agency  is  particularly  requesting 
comments  on  this  "appeal"  issue  siiKe 
the  potential  does  exist  for  an 
establishmoit  to  sabmit  identical 
applications  to  both  the  nC  and  SLD  in 
the  hopes  of  gaining  approval  through 
possible  inconsistent  treatment 

Wtiiie  additionai  comment  on  the 
issue  is  encouraged,  the  Agency  does 
not  see  any  compelling  reason  for 
proposing  additional  changes  in  its 
regulations  regarding  appeals.  A  variety 
of  cootroversial  and  economically 
significant  issues  are  considered  by 
Agency  personnel  both  inside  and 
outside  of  the  labeling  area,  and  the 
general  "chain-of-command"  approach 
as  specified  in  |f  306.5  and  381.35  has 
proved  workable.  The  10-day  limit 
suggested  by  AMI  appears  to  be 
unrealistic  ¥Vbile  sndt  a  period  of  time 
may  prove  more  than  sufficient  to 
dispose  of  a  relatively  simple  issue, 
labeling  applications  may  generate 
complex  issues  in  areas  such  as  food 
safety  and  coBsoner  perceptkms,  and  in 
such  instances  decisionmaking  within 
such  a  period  of  time  might  prove 
precipitons  and  irresponsible.  The 
establishment  of  such  a  10-day  limit 
might  tfterefbre.  establish  an  artificial 
mechanism  which  would  dictate 
premature  decisionmaking  on  a  broad 
range  of  issues  by  the  Administrator. 
The  Agency  is  also  quite  reluctant  to 
establish  a  mechanism  throu^  which 
the  Adminiatratof  could  be  inundated 
with  problems  which  can  generally  b« 
resolved  at  a  lower  Level  of  the 
organization. 

In  additioo.  FSISIias,  in  recent 
months,  taken  specific  steps  to  improve 
and  clarify  the  informal  appeals  process. 
In  an  internal  memorandtun  dated  April 


30, 1981,*  the  Division  Director 
instructed  SLD  to  observe  c«1ain 
procedures  in  the  processing  of  appeals. 
Hie  responsibilities  of  various 
individuals  in  the  Division  for  making, 
supporting,  and  reviewing  deciaions  are 
clarified,  and  a  simple  process  which 
includes  the  voluntary  submission  by 
the  applicant  of  a  form,  titled  "Request 
for  Label  Recmisideration"  (OMB  No. 
0583-0048)  is  (fiscnssed.  The  procedures 
outlined  in  the  memorandum  appear  to 
have  been  successfully  implemented, 
and  the  forms  have  beien  useful  to  both 
applicants  and  thor  agents  and  Agency 
personnel  in  identifying  and  tracking  all 
the  relevant  information  regarding  a 
labeling  dispute.  In  many  instances,  this 
has  led  to  a  faster  turnaround  on 
specific  appeals. 

This  experience  has  served  to 
reinforce  the  basic  notion  that  the 
Agency  and  the  public  would  not  be 
best  served  by  the  establishment  of  a 
more  rigid  and  inflexible  appeals 
system.  Additional  improvements  and 
innovations  in  this  area,  particularly 
those  generated  by  comments  to  this 
proposal,  are,  of  course,  fai^xly 
desirable.  However,  the  Administrator 
believes  that  this  can  best  be 
accomplished  within  the  framework  of 
the  current  regulations. 

At  the  more  formal  leveL  no 
regulatory  changes  are  being  proposed. 
The  suggestion  that  any  label  or  other 
labeling  which  is  the  subject  of  a  fcsma) 
appeal  be  atili2ed  pending  the  resolution 
of  the  dispute  by  the  Administrative 
Law  Jod^  is  not  being  proposed.  As 
discussed  eariier,  the  A^gency  believes 
the  establishment  of  any  raechanius 
whereby  an  applicant  would 
automatically  be  permitted  to  utilize 
labeHng  which  the  Agency  believes  to 
be  false  and  misleading  would  be 
inconsistent  with  the  Agency's  statntory 
responsibilities  and  wonld  not  be  in  the 
public  intwest  FSIS  does  recognize  that 
its  authority  to  withhold  the  use  of 
particular  labeling  can  have  significant 
impact  and  should  be  carefully 
administered.  Under  appropriate 
circumstances,  such  concerns  may  also 
be  somewhat  mitigated  by  utilization  of 
the  temporary  approval  process 
discussed  below. 

6.  Temporary  approrab.  Althou^  not 
specifically  authorized  by  current 
regulations,  the  practice  of  granting 
temporary  approvals  of  labeUa^  has 
developed  under  the  present  system  as 
an  important  tool  which  may  be  used  to 
assure  equity  and  mininni«p  the 


*  A  copy  of  liM  laenuBaadum  ii  on  &Ie  with  tha 
FSB  Hearing  Clerk.  ReguIaUooa  Office.  Vood  Safety 
and  Inapection  Service. 
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economic  hardship  which  could 
otherwise  result  from  certain  labeling 
decisions.  Temporary  approvals  permit 
limited  use  of  labeling  which  may 
otherwise  be  deemed  deficient  in  some 
particular.  Under  the  proposal,  this 
practice  would  be  specified  in  the 
regulations  and  general  guidelines  for  its 
application  would  be  established. 

In  emplojring  temporary  approvals, 
the  Agency  has  simply  attempted  to 
inject  an  appropriate  level  of  flexibility 
into  its  labeling  review  decisionmaking. 
Temporary  approvals  are  frequently 
granted  after  a  sketch  application  has 
been  reviewed  and  approved  in  error. 
Under  these  circumstances  the  applicant 
may  have  relied  upon  the  earlier 
representation  of  an  Agency 
representative  and  incurred  printing 
costs  and  other  related  expenses.  If  the 
review  of  the  final  application  reveals  a 
minor  error  which  was  apparent,  but  not 
noted  at  the  time  of  the  sketch 
application,  the  final  approval  will 
ordinarily  be  granted  for  a  specified 
period  of  time. 

Requests  for  temporary  approval  are 
also  made  for  a  variety  of  other  reasons, 
such  as  closings  of  plants,  slight  changes 
in  formulation,  and  shifting  of  company 
operations.  Such  requests  are  handled 
routinely  by  SLD  staff  who  consider  the 
seriousness  of  the  problem,  the  specific 
circumstances  of  the  applicant,  and  the 
potential  consequences  of  both  granting 
and  denying  the  request 

The  Agency  beUeves  that  the  practice 
is  a  valuable  one  which  should  be 
preserved.  However,  its  use,  absent 
specific  regulatory  authorization,  has 
been  questioned.  This  proposal 
therefore- includes  a  provision  which 
would  authorize  the  use  of  temporary 
approvals  provided  certain  criteria  are 
met 

More  specifically,  if  this  proposal 
were  finalized,  the  practice  of 
authorizing  temporary  approvals  for  a 
period  not  to  exceed  180  days  would  be 
included  in  the  regulations.  This  time 
limitation  is  proposed  since  it  is 
generally  consistent  with  past  and 
present  practice  and  would  appear  to 
establish  sufficient  time  for  applicants 
to  make  necessary  adjustments. 
Whenever  appropriate,  shorter  time 
periods  would  be  specified.  As  presently 
proposed,  however,  no  extension  of  the 
180-day  temporary  approvals  would  be 
permitted.  In  some  circumstances,  this 
would  be  a  departure  from  current 
practices.  It  appears  that  180  days 
should  provide  sufficient  time  for 
applicants  to  make  the  necessary 
adjustments,  but  is  particularly 
requesting  further  comment  on  this 
issue. 


He  proposed  criteria  for  temporary 
approvals  include  a  demonstration  by 
the  applicant  that:  (1}  The  proposed 
labeling  would  not  misrepresent  the 
product;  (2)  use  of  the  labeling  would 
not  present  any  potential  health,  safety, 
or  dietary  problems  to  the  consumer  (3) 
denial  of  the  request  would  create 
undue  economic  hardship;  and  (4)  an 
unfair  competitive  advantage  would  not 
result  from  the  granting  of  the  temporary 
approval 

In  delineating  these  elements,  the 
Agency  is  attempting  to  propose  criteria 
which  are  specific  enough  to  provide 
some  additional  clarity  to  the  temporary 
approval  process  and  are  consistent 
with  past  practices.  As  is  the  case  in  the 
appeals  area,  the  Agency  has  been 
reluctant  to  attempt  to  propose  highly 
specific  inflexible  criteria  in  an  area 
where  individual  judgment  remains  an 
essential  element  of  the  overall  process. 
Comments  on  the  proposed  criteria  and 
on  the  general  questions  of  their 
specificity  are  encouraged. 

Temporary  approvals  could  not  be 
granted  by  the  IIC  under  the  proposal 
since  they  present,  by  their  nature, 
complex  labeling  issues  and  since  the 
Agency  needs  to  maintain  a  fairly  high 
level  of  centralized  control  over  this 
aspect  of  the  approval  process. 
Decisions  on  temporary  approvals 
would  be  treated  just  as  any  other 
labeling  decision  for  the  purposes  of 
appeal. 

An  additional  point  should  be  made 
about  the  relationship  between 
generically  approved  labeling  and 
temporary  approvals.  As  noted  above, 
the  estabhshment  would  have 
responsibility  for  the  acciiracy  of 
generically  approved  labeling.  As 
discussed,  one  factor  behind  the 
traditional  willingness  of  the  Agency  to 
grant  temporary  approvals  has  been  the 
recognition  that  a  practice  in  need  of 
correction  may  have  been  initially 
sanctioned  by  the  Agency.  Since  no 
specific  approvals  would  be  issued  by 
SLD  for  labeling  in  die  generic  approval 
categories,  this  would  not  be  the  case  in 
this  area.  If  a  problem  arises  with  a 
generically  approved  label,  it  is  highly 
unlikely  that  a  temporary  approval 
would  be  granted. 

7.  Costs  and  benefits  of  proposed 
changes.  The  changes  to  the  prior 
labeling  approval  system  discussed 
above  would  have  the  greatest  impact 
on  three  segments  of  the  economy:  the 
Federal  Government  (USDA/FSIS).  the 
meat  and  poultry  industry,  and  a 
segment  of  the  business  community 
known  as  meat  and  poultry  labeling 
consultants.  This  section  will  briefly 


discuss  the  costs  and  benefits  to  each  of 
these  groups. 

There  would  be  two  basic  impacts  on 
FSIS  that  could  occur  as  a  result  of  the 
proposed  modifications.  Hie  first 
impact  the  cost  of  training,  would  not 
be  excessive  for  the  FSIS  program.  It 
would  be  a  one  time  cost  initially  to 
train  the  approximately  3.200  DCs.  After 
the  initial  training,  labeling  approval 
would  be  incorporated  into  future  IIC 
training  and  refresher  courses.  The 
initial  costs  would  include  the 
development  of  a  training  guide,  and 
more  extensive  training  of  five  program 
assistants  from  the  Regional  offices  in 
Washington.  These  program  assistants 
would  then  train  circuit  and  area 
supervisors  as  part  of  a  regularly 
scheduled  meeting  of  these  program 
officials  to  avoid  additional  travel  costs. 
Hiese  supervisors  would  then 
individually  train  IICs  during  their 
regularly  scheduled  visits  to  the 
establishments. 

The  second  impact  on  FSIS  would  be 
the  shift  in  costs  of  reviewing  labeling 
from  SLD  to  IICs.  CurrenUy.  SLD 
employs  eight  label  reviewers,  who 
review  approximately  100.000  meat  and 
poultry  labels  and  other  labeling  each 
year.  The  experience  of  the  pilot 
program,  which  tested  the  feasibility  of 
delegating  certain  approvals  of  labeling, 
enables  FSIS  to  estimate  that  50  to  75 
percent  of  the  labeling  currenUy 
submitted  could  be  approved  by  IICs  or 
be  generically  approved  Thus,  between 
50  and  75  thousand  labels  and  other 
labeling  might  be  submitted  to  the  3,200 
nCs.  T^  would  result  in  an  average  of 
15  to  24  labels  and  other  labeling  per  IIC 
per  year.  The  pilot  program  experience 
showed  that  67  percent  of  the  approvals 
of  labeling  were  completed  by  the  IICs 
in  less  than  V^  hour  and  that  90  percent 
were  completed  in  less  than  1  hour. 
Thus,  the  Agency  concludes  that  the 
average  IIC  would  spend  less  than  2 
hours  per  month  on  approvals  and 
review  of  labeling.  Some  variance 
around  this  average  time  allowance  of  2 
hours  per  month  would  be  expected.  The 
time  allotted  for  DC  labeling  approvals 
and  review  would  depend  on  several 
factors  including  size  of  estabUshment 
number  of  products  processed,  and 
types  of  products  processed. 

The  Agency  would  benefit  from  the 
proposed  action  by  operating  a  more 
streamlined  and  efficient  labeling 
approval  systeuL  This  more  efficient 
system  mi^t  eventually  lead  to  either  a 
more  efficient  use  of.  or  a  reduction  in. 
SLD  staff.  Hie  Agency  might  also 
benefit  from  a  better  industry 
understanding  of  the  labeling  approval 
system  throu^  increased 
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commtmication  between  plant 
management  and  the  IIC  durteg  the 
approval  process. 

Tlie  major  cost  of  the  proposed  • 
changes  to  the  meat  and  poultry 
indostry  would  be  the  potestrai  risk  that 
nC  approved  labeling  or  genencaOy 
approved  labeling  would  be  rejected  by 
a  label  auditor  in  Washington  or  by  the 
nC  in  the  estabKshment.  Of  the  233 
labels  that  were  approved  by  DCs  in  die 
pilot  program,  22  were  overruled  by 
SLD.  It  is  expected  that  through  a 
permanent  pro^wn,  improved  training, 
and  expanded  instructional  aids  for  the 
IICs,  this  error  rate  could  be 
substantiany  reduced.  This  same 
problem  occurs  in  the  present  system 
when  a  label  has  been  approved  in 
sketch  form  and  then  is  fijond  to  be  in 
error  when  the  final  labeling  application 
is  received  or  during  audits  of  approved 
labeling.  The  SLD  now  handles  these  " 
situations,  and  would  plan  to  handle 
situations  that  arise  under  new 
regulations,  in  a  reasonable  manner. 
When  us*  of  these  labels  or  other 
labeling  that  were  approved  in  error  by 
nCs  would  not  present  a  health  hazard 
or  be  misleading  to  the  public, 
temporary  approvals  could  be  granted  to 
allow  already  printed  labeling  to  be 
used. 

Utilization  of  the  DCs  more  sxtenarre 
approval  authority  and  generically 
approved  labeling  would  be  voluntary. 
Therefore,  theoretically,  there  would  be 
no  additional  costs  to  the  industry  that 
the  industry  would  not  agree  to  bear.  If 
industry  perceived  that  the  costs 
outwei^ied  the  benefits,  participation  in 
the  program  would  decline.  Industry 
would  benefit  from  t!»  proposed  action 
through  a  faster  turnaround  time  for 
approval  of  labeling.  Benefits  may  also 
be  accraed  throogk  leaa  burdensome 
paperwork  and  a  better  understanding 
of  labeBng  decisions  by  ^nt 
management 

If  these  proposed  changes  are 
adopted,  a  si^ficant  ecoiiomit:  impact 
would  be  likely  to  be  realized  by 
labeling  consulting  firms.  Tbese  firms 
have  estabbabed  themselves  as  industry 
aids  in  handKng  meat  and  poultry 
product  labeling  approval  appficationa. 
The  firms  provide  cansultation  to 
industry,  obtafai  formi  and  label 
sketches  or  final  labeling  and  walk 
these  through  the  approval  process  with 
the  SLD  label  reviewers.  Labelnig 
consultants  may  also  handle  appeal 
procedures  when  industry  formally 
disagrees  with  the  Agency's  label 
review.  PSIS  program  persomiel  have 
information  that  indicates  there  are 
fewer  than  15  high-volume  labeling 
consulting  firms,  which  have  a  total 


euipluyuMiil  of  fewer  than  29  people. 
The  firms  cnrrendy  handle  between  50 
and  05  percent  of  die  labeh  and  other 
labeling  being  ie»iewed  by  die  Agency. 
Many  of  tfane  firms  are  one- person 
opovtions,  aldMMgh  a  few  are 
connected  with  trade  associationa  as  a 
service  department  for  their  members. 
Changes  to  tiie  prior  label  approval 
sjwtem  as  proposed  in  this  document 
couW  significantly  affect  dtese  firms. 
Labeling  consultants  may  have  to  adapt 
their  aervues  to  fit  the  amended  system 
in  order  la  coatimie  tiieir  function.  For 
this  rwBsoii,  the  Department  particularly 
invites  oomimits  on  the  potential  coats 
to  be  linpiifd  upon  tiieae  labeling 
conauitants  if  the  proposal  is  adopted. 

List  of  Sab^cta  in  8  CFK 

PartSm 

Appesli,  Meat  inspection. 
Port317 

Food  labefing,  Meat  inapectiun. 
Part  381 

Appeals,  Food  labding.  Poultry. 

Accotdingty.  die  meat  and  poultry 
products  tnspoctian  regulations  would 
be  revised  as  fatlkiws: 

1.  The  authority  dtatiaa  for  Parts  306 
and  317  reads  as  follows: 

Autborftr  34  Stat  uao.  79  Stat.  903,  as 
amended.  01  Stat  5M.  84  Stat  91,  436;  a 
U.S.C  71  •t»e9.,  taiefseq^  38  D.&C 
1171(b),  unless  otherwise  noted. 

PART  306— ASaOIWENT  AND 
AUTHORmES  OF  mOGRAM 
EMPLOYES 

2.  The  text  of  i  3SSJ»  (9  (7R  3(».5) 
would  be  revised  as  fioOows: 

1306.5    Appasfs. 

Any  appeal  from  a  decision  of  any 
Progcam  smpioyee  shall  be  mada  to  his 
immediate  supavia<v  having 
jurisdictioa  evs  the  subject  matter  of 
the  appeal.  excei>t  as  othorwisa 
provided  in  the  applicable  rules  of 
practice  and  denial  of  a  labeling 
application  by  the  in^iector-in-chaige 
shall  not  constitute  a  basis  for  an  appeal 
imder  this  sectioo. 

PART  317-LABEIJNa  MARKINQ 
DEVICES,  AND  CONTAINERS 

3.  The  aectian  titfa  and  porayvpha  (a) 
and  (d)  of  5  317.4  (9  CFR  317.4(aJ  and 
(dj)  would  be  revised  and  paragraph  (,•) 
would  be  added  as  Hollawa: 


S  317.4 
Admlnlsti 


ttofee 


by  the 


(a)  No  labeling  shaQ  be  used  on  any 
product  mrtii  it  has  been  approved  in  its 
final  form  by  the  Admim'strator.  For  the 


convenience  of  the  establishment.^ 
sketches  or  proofs  of  new  labeling  may 
be  submitted  in  triplicate  to  the 
Standards  and  Labeling  Division,  Meat 
and  Poultry  bnpectian  Technical 
Services,  Washdngton.  D.C  for 
approval  and  die  preparation  of  final 
labeling  deferred  until  sach  approval  is 
obtained.  "Sketch"  labeBng  is  a  printer's 
proof  or  other  comparable  copy  which 
cleariy  shows  all  labeling  material  size, 
location,  and  some  iiidlcation>af  final 
color.  All  final  labeling  shall  be 
submitted  in  triplicate  to  the  Standards 
and  Labeling  Division  for  approval, 
except  where  such  approval  may  be 
obtained  from  the  inspector-in-cjiai^  as 
specified  in  this  section  or  where 
generic  approval  is  granted  as  specified 
in  S  317.5.  Any  establishment  that 
wishes  to  submit  any  labeling  to  the 
Standards  and  Labeling  EKvisioo,  Meat 
and  Poultry  Inspectian  Technical 
Services,  Waahington.  D.C.  for  approval 
may  do  so. 
*        •        •        •        • 

(d)  Application  may  be  made, 
coiaistent  with  the  requireraenta  of  this 
section,  for  a  temporary  approval  for  the 
use  at  a  label  at  other  iahwhug  that  may 
othnwiae  be  deemed  defidoit  in  some 
porticnlar.  Temporary  approvals  may  be 
granted  for  a  poiod  not  to  exceed  180 
days,  and  may  sot  be  extended.  Such  an 
approival  may  be  panted  if  (1)  die 
proposed  labeling  woidd  not 
miarepresoit  the  prodact  (2)  ass  of  the 
labeling  woold  not  pesent  any  potential 
health,  safety,  er  dietary  iHoblems  to  the 
consumo:  (3)  ^nial  of  the  request 
would  create  aadne  economic  hardship: 
(4)  an  un&ir  competitive  advantage 
would  not  result  from  the  gi«itiiig  of  the 
temporary  appraeaL 

(e)  Inspector-in-charge  may  approve 
labeling  in  c^tain  cases. 

(1)  At  the  request  of  the  official 
establishment  the  inspector-in-cfaarge 
may  approve  labeling  listed  m 
paragraph  (e}(3)  of  this  section  vtdiicfa 
has  not  been  sobndtted  to  the  Standards 
and  Labeling  Division:  Provided,  That 
the  labeling  is  so  used  as  not  to  be  felse 
or  misleading,  and  that  afi  approvals  are 
issued  in  writing  in  response  to 
applications,  md  that  copies  ^  the 
approved  applications  are  forwarded  for 
filing  and  possible  autfit  by  the 
inspector-in-charge  to  the  Standards  and 
Labeling  Division,  Meat  and  n>attry 
Inspection  Technical  Services,  Food 
Safety  and  Inspection  Service,  U.S. 
Department  of  Agricnftnre.  Washington, 
DC  20250. 

(2)  Denial  of  a  labeling  appttcation  by 
the  inspector-fti-chaige  precTudes  use  of 
the  labeling  unless  and  until 


Federal  Rep»tw  /  Vol-  47.  Na  99  /  Friday.  May  21.  1982  /  Proposed  Rules 22U9 


authorization  is  obtained  under 
paragraph  (a)  of  this  section. 

(3)  The  inspector-in-charge  may 
approve:  (i)  Final  labeling,  if  the 
Standards  and  Labeling  Division  has 
already  approved  the  labeling  in  sketch 
form  and  the  final  labeling  is  prepared 
without  modification  or  with  only  minor 
modification  as  described  in  paragraph 
(e)(3)(iii]  or  as  described  in  S  317.5: 

(ii)  Labeling  for  single  ingredient 
products  (such  as  steak  or  lamb  chops) 
which  do  not  contain  quality  claims 
(such  as  "blue  ribbon"  or  "choice"), 
negative  claims  (such  as  "no  sugar 
added"),  geographical  claims,  nutritional 
claims,  guarantees,  or  foreign  language; 

(iii)  Any  label  or  other  labeling  which 
has  already  been  approved  but  which 
contains  one  or  more  minor 
modifications,  as  set  forth  in  this 
subparagraph,  provided,  in  the  opinion 
of  the  inspector-in-charge,  all  mandatory 
information  remains  sufficiently 
prominent  and  the  labeling  as  modified 
is  so  used  as  not  to  be  false  or 
misleading: 

(A)  Brand  name  changes:  Pmvided 
there  are  no  design  changes,  the  brand 
name  does  not  use  a  term  that  connotes 
quality  or  other  product  characteristics, 
the  brand  name  has  no  geographic 
significance,  and  the  brand  name  does 
not  affect  the  name  of  the  product; 

(B)  The  deletion  of  the  word  "new"  on 
new  product  labeling; 

(C)  The  addition,  deletion,  or 
amendment  of  handling  instructions: 
Provided,  the  change  is  consistent  with 
S  317.2  of  this  subchapter 

(D)  Changes  reflecting  a  change  in  the 
quantity  of  an  ingredient  shown  in  the 
formula  without  a  change  in  the  order  of 
predominance  shown  on  the  label: 
Provided,  That  the  change  in  quantity  or 
ingredients  complies  with  any  minimum 
or  maximom  limits  for  the  use  of  such 
ingredients  prescribed  in  Parts  318  and 
319  of  this  subchapter 

(E)  Changes  in  the  color  of  the 
labeling:  Provided,  the  inspector-in- 
charge  is  Mtisfied  that  sufficient 
contrast  and  legibility  remain;  or 

(F)  The  addition,  deletion,  or 
substitution  of  the  official  USDA  grade 
shield; 

(iv)  Labeling  for  containers  of  meat 
and  meat  food  products  sold  under 
contract  specifications  to  Federal 
Government  agencies,  when  such 
product  is  not  offered  for  sale  to  the 
general  public:  Provided,  That  the 
contract  specifications  include  specific 
requirements  with  respect  to  labeling, 
and  are  made  available  to  the  inspector- 
in-charge; 

(v)  Labels  for  shipping  containers 
which  contain  fully  labeled  immediate 
containers; 


(vi)  Labeling  for  products  not  intended 
for  human  food,  provided  they  comply 
with  Part  325  of  this  subchapter; 

(vii)  Meat  inspection  legends,  which 
comply  with  Parts  312  and  316  of  this 
subchapter;  or 

(viii)  Meat  carcass  ink  brands,  and 
meat  food  product  ink  and  burning     ' 
brands,  which  comply  with  Parts  312 
and  316  of  this  subchapter. 

4.  The  title  and  contenU  of  S  317.5  (9 
CFR  317,5)  would  be  revised  to  read  as 
follows: 

S  317.5    Genwlcaly  approved  labeling. 

(a)  Labeling  which  is  generically 
approved  under  paragraph  (b)  of  this 
section  is  approved  for  use  without 
additional  authorization  from  Agency 
personnel,  provided  the  labeling  shows 
all  mandatory  information  in  a 
sufficiently  prominent  manner  and  is  not 
otherwise  false  or  misleading  in  any 
particular.  Any  determination  by  the 
inspector-in-charge  that  labeling  being 
used  in  accordance  with  paragraph  (b) 
of  this  section  is  false  or  misleading  or 
that  labeling  alleged  by  an 
establishment  to  be  approved  under 
paragraph  (b)  of  this  section  which  the 
inspector-in-chaige  determines  is  not  so 
approved,  shall  preclude  the  use  of  the 
labeling  and  said  determination  shall 
remain  in  effect  unless  and  until  an 
alternative  decision  is  made  by  the 
Standards  and  Labeling  Division.  A 
copy  of  cmy  labeling  to  be  used  in 
accordance  with  paragraph  (b)  of  this 
section  shall  be  supplied  to  the 
inspector-in-charge  prior  to  its  use. 

(b)  Labeling  which  has  previously 
been  approved  but  which  contains  the 
follovdng  modifications  is  generically 
approved  and  may  be  used  in 
conformity  with  the  requirements  of 
paragraph  (a)  of  this  section: 

(1)  All  features  of  the  labeling  are 
proportionately  enlarged  or  reduced, 
provided  that  all  minimum  size 
requirements  specified  in  applicable 
regulations  are  met  and  the  labeling  is 
legible; 

(2]  There  is  substitution  of  such 
abbreviations  as  "lb."  for  "pound,"  or 
"oz."  for  "ounce,"  or  the  word  "pound" 
or  "ounce"  is  substituted  for  the 
abbreviation; 

(3)  A  master  or  stock  label  has  been 
approved  from  which  the  name  and 
address  of  the  distributor  are  omitted 
and  such  name  and  address  are  applied 
before  being  used  (in  such  case,  the 
words  "prepared  for"  or  similar 
statement  must  be  shown  together  with 
the  blank  space  reserved  for  the 
insertion  of  the  name  and  address  when 
such  labels  are  offered  for  approval); 

(4)  During  holiday  seasons,  wrappers 
or  other  covers  bearing  floral  or  foUage 


designs  or  illustrations  of  rabbits, 
chicks,  fireworks,  or  other  emblematic 
holiday  designs  are  used  with  approved 
labeling  (the  use  of  such  designs  will  not 
make  necessary  the  application  of 
labeling  not  otherwise  required); 

(5)  There  is  a  change  in  arrangement 
of  directions  pertaining  to  the  opening  of 
containers  or  the  serving  of  the  product; 

(6)  The  addition,  deletion,  or 
amendment  of  a  coupon,  cents-off 
statement,  cooking  instructions,  packer 
product  code  information,  or  UPC 
product  code  information; 

(7)  Any  change  in  the  name  or  address 
of  the  padcer.  manufacturer,  or 
distributor  that  appears  in  the  signature 
line; 

(8)  Any  change  in  the  net  weight  or 
size:  Provided,  TTiat  the  net  weight  size 
complies  with  S  317.2  of  this  subchapter 

(9)  The  addition,  deletion,  or 
amendment  of  recipe  suggestions  for  the 
product; 

(10)  Any  changes  in  punctuation;  or 

(11)  Newly  assigned  or  revised 
establishment  niunbers  for  a  particular 
establishment  for  which  use  of  the 
labeling  has  been  approved  by  SLD  or 
the  inspector-in-charge  assigned  to  that 
establishment 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

5.  The  authority  citation  for  Part  381 
reads  as  follows: 

Authority:  Sec  14  of  the  Poultry  Products 
Inspection  Act  as  amended  by  the 
Wholesome  Poultry  Products  Act  (21  U.S.C 
451  et  seq.Y  the  Talmadge- Aiken  Act  of 
September  28. 19fi2.  (7  U.S.C  450):  and 
subsection  21(b)  of  the  Federal  Water 
Pollution  Control  Act  as  amended  by  Pub.  L 
91-224  and  by  other  laws  (33  US.C  1171(b)) 
unless  otherwise  noted. 

6.  The  text  of  \  381.35  (9  CFR  38135) 
would  be  revised  as  follows: 

§  381.35    Appeal  Inspections;  ttow  made 

Any  person  receiving  inspection 
service  may,  if  dissatisfied  with  any 
decision  of  an  inspection  relating  to  any 
inspection,  file  an  appeal  from  such 
decision:  Provided,  That  such  appeal  is 
filed  within  48  hours  from  the  time  the 
decision  was  made.  Any  such  appeal 
from  a  decision  of  an  inspector  shall  be 
made  to  his  immediate  superior  having 
jurisdiction  over  the  subject  matter  of 
the  appeal,  and  such  superior  shall 
determine  whether  the  inspector's 
decision  was  correct  Review  of  such 
appeal  determination,  when  requested, 
shall  be  made  by  the  immediate  superior 
of  the  employee  of  the  Department 
making  the  appeal  determination.  The 
cost  of  any  such  appeal  shall  be  borne 
by  the  appellant  if  the  Administrator 
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determines  that  the  appeal  is  frivolous. 
The  charges  for  such  frivolous  appeal 
shall  be  at  the  rate  of  $9.28  per  hour  for 
the  time  required  to  make  the  appeal 
inspection.  The  poultry  or  poultry 
products  involved  in  any  appeal  shall  be 
identified  by  U.S.  retained  tags  and 
segregated  in  a  maimer  approved  by  the 
inspector  pending  completion  of  an 
appeal  inspection.  Provided  further, 
That  denial  of  a  labeling  application  by 
the  inspector-in-charge  shall  not 
constitute  a  basis  for  an  appeal  under 
this  section. 

7.  The  section  title  and  the  text  of 
S  381.132  (9  CFR  381.132]  would  be 
revised  as  follows: 

§  381.132    Labeling  to  i>e  approved  by  tlw 
Administrator. 

(a)  No  labeling  shall  be  used  on  any 
product  until  it  has  been  approved  in  its 
final  form  by  the  Administrator.  For  the 
convenience  of  the  establishment, 
sketches  or  proofs  of  new  labeling  may 
be  submitted  in  triplicate  to  the 
Standards  and  Labeling  Division,  Meat 
and  Poultry  Inspection  Technical 
Services,  Washington,  D.C.,  for 
approval,  and  the  preparation  of  final 
labeling  deferred  until  such  approval  is 
obtained.  "Sketch"  labeling  is  a  printer's 
proof  or  other  comparable  copy  which 
clearly  shows  all  labeling  material,  size, 
location,  and  some  indication  of  final 
color.  All  final  labeling  shall  be 
submitted  in  triplicate  to  the  Standards 
and  Labeling  Division  for  approval, 
except  where  such  approval  may  be 
obtained  from  the  inspector-in-charge  as 
specified  in  this  section  or  where 
generic  approval  is  granted  as  specified 
in  §  381.134  of  this  subchapter.  Any 
establishment  that  wishes  to  submit  any 
labeling  to  the  Standards  and  Labeling 
Division,  Meat  and  Poultry  Inspection 
Technical  Services,  Washington,  D.C.. 
for  approval  may  do  so. 

(b)  AppUcation  may  be  made, 
consistent  with  the  requirements  of  this 
section,  for  a  temporary  approval  for  the 
use  of  a  label  or  other  labeling  that  may 
otherwise  be  deemed  deficient  in  some 
particular.  Temporary  approvals  may  be 
granted  for  a  period  not  to  exceed  180 
days,  and  may  not  be  extended.  Such  an 
approval  may  be  granted  if  (1)  the 
proposed  labeling  would  not 
misrepresent  the  product;  (2)  use  of  the 
labeling  would  not  present  any  potential 
health,  safety,  or  dietary  problems  to  the 
consumer;  (3)  denial  of  the  request 
would  create  undue  economic  hardship; 
and  (4)  an  unfair  competitive  advantage 
would  not  result  from  the  granting  of  tfie 
temporary  approval. 

(c)  Inspector-in-charge  may  approve 
labeling  in  certain  cases.  (1)  At  the 
request  of  the  official  establishment,  the 


inspector-in-charge  may  approve 
labeling  listed  in  subparagraph  (3)  of 
this  section  which  has  not  been 
submitted  to  the  Standards  and  Labeling 
Division:  Provided,  That  the  labeling  is 
so  used  as  not  to  be  false  or  misleading, 
and  that  all  approvals  are  issued  in 
writing  in  response  to  applications,  and 
that  copies  of  the  approved  applications 
are  forwarded  for  filing  and  possible 
audit  by  the  inspector-in-charge  to  the 
Standards  and  Labeling  Division,  Meat 
and  Poultry  Inspection  Technical 
Services,  Food  Safety  and  Inspection 
Service,  U.S.  Department  of  AJgriculture, 
Washington,  DC  20250. 

(2]  Denial  of  a  labeling  application  by 
the  inspector-in-charge  precludes  use  of 
the  labeling  unless  and  until 
authorization  is  obtained  under 
paragraph  (a]  of  this  section. 

(3)  The  inspector-in-charge  may 
approve: 

(i)  Final  labeling,  if  the  Standards  and 
Labeling  Division  has  already  approved 
the  labeling  in  sketch  or  proof  form  and 
the  final  labeling  is  prepared  without 
modification  or  with  only  minor 
modification  as  described  in  paragraph 
(c](3)(iii]  of  this  section  or  as  described 
in  §  381.134  of  this  subpart; 

(ii)  Labeling  for  single  ingredient 
products  (such  as  chicken  or  turkey 
thighs)  which  do  not  contain  quality 
claims  (such  as  "blue  ribbon"  or 
"choice"),  negative  claims  (such  as  "no 
sugar  added"),  geographical  claims, 
nutritional  claims,  guarantees,  or  foreign 
language; 

(iii)  Any  label  or  other  labeling  which 
has  already  been  approved  but  which 
contains  one  or  more  minor 
modifications,  as  described  below, 
provided,  in  the  opinion  of  the  inspector- 
in-charge,  all  mandatory  information 
remains  sufficiently  prominent  and  the 
labeling  as  modified  is  so  used  as  not  to 
be  false  or  misleading: 

(A)  Brand  name  changes:  Provided, 
there  are  no  design  changes,  the  brand 
name  does  not  use  a  term  that  connotes 
quality  or  other  product  characteristics, 
the  brand  name  has  no  geographic 
significance,  and  the  brand  name  does 
not  a^ect  the  name  of  the  product; 

(B)  The  deletion  of  the  word  "new"  on 
new  product  labeling; 

(C)  The  addition,  deletion,  or 
amendment  of  handling  instructions: 
Provided,  the  change  is  consistent  with 
S  381.125  of  this  subchapter;  or 

(D)  Changes  reflecting  a  change  in  the 
quantity  of  an  ingredient  shown  in  the 
formula  without  a  change  in  the  order  of 
predominance  shown  on  the  label: 
Provided,  That  the  change  in  quantity  or 
ingredients  complies  with  any  minimum 
or  maximum  limits  for  the  use  of  such 
ingredients  prescribed  in  S  381.147; 


(E)  Changes  in  the  color  of  the 

labeling:  Provided  the  inspector-in- 
charge  is  satisfied  that  sufficient 
contrast  and  legibility  remain; 

(F)  The  addition,  deletion,  or 
substitution  of  the  official  USDA  grade 
shield; 

(iv)  Labeling  for  containers  of  poultry 
products  sold  under  contract 
specifications  to  Federal  governmental 
agencies  when  such  product  is  not 
offered  for  sale  to  the  general  public: 
Provided,  That  the  contract 
specifications  include  specific 
requirements  with  respect  to  labeling, 
and  are  made  available  to  the  inspector- 
in-charge; 

(v)  Labels  for  shipping  containers 
which  contain  fully  labeled  immediate 
containers.  Such  labels  shall  comply 
with  §  381.127: 

(vi)  Labeling  for  products  of  poultry 
not  intended  for  human  food  if  they 
comply  with  S  381.152(c),  and  labels  for 
poultry  heads  and  feet  for  export  for 
processing  as  human  food  if  they  comply 
with  S  381.190(b); 

(vii)  Poultry  inspection  legends,  if  they 
comply  with  Subpart  M  of  this  part; 

(viii)  Inserts,  tags,  liners,  pasters,  and 
like  devices  containing  printed  or 
graphic  matter  and  for  use  on,  or  to  be 
placed  within,  containers  and  coverings 
of  product  prpvided  such  devices 
contain  no  reference  to  product  and 
bear  no  misleading  feature; 

8.  The  title  and  contents  of  §  381.134 
(9  CFR  381.134]  would  be  revised  to  read 
as  follows: 

S  381.134    Oenertcally  approved  labeling. 

(a)  Labeling  which  is  generically 
approved  imder  paragraph  (b)  of  this 
section  is  approved  for  use  without 
additional  authorization  from  Agency 
personnel,  provided  the  labeling  shows 
all  mandatory  information  in  a 
sufficiently  prominent  manner  cmd  is  not 
otherwise  false  or  misleading  in  any 
particular.  Any  determination  by  the 
inspector-in-charge  that  labeling  being 
used  in  accordance  with  paragraph  (b) 
of  this  section  is  false  or  misleading  or 
that  labeling  alleged  by  an 
establishment  to  be  approved  imder 
paragraph  (b)  of  this  section  which  the 
inspector-in-charge  determines  is  not  so 
approved,  shall  preclude  the  use  of  the 
labeling  and  said  determination  shall 
remain  in  effect  unless  and  until  an 
alternative  decision  is  made  by  the 
Standards  and  Labeling  Division.  A 
copy  of  any  labeling  to  be  used  in 
accordance  with  paragraph  (b)  of  this 
section  shall  be  supplied  to  the 
inspector-in>-charge  prior  to  its  use. 

(b)  Labeling  which  has  previously 
been  approved  but  which  contains  the 
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following  modifications  is  generically 
approved  and  may  be  used  in 
conformity  with  the  requirements  of 
paragraph  (a)  of  this  section: 

(1)  All  features  of  the  label  are 
proportionately  enlarged  or  reduced, 
provided  that  all  minimum  size 
requirements  specified  in  applicable 
regulations  are  met  and  the  labeling  is 
legible; 

(2)  There  is  substitution  of  such 
abbreviations  as  "lb."  for  "pound,"  or 
"oz."  for  "ounce,"  or  the  word  "pound" 
or  "ounce"  is  substituted  for  the 
abbreviation; 

(3)  A  master  or  stock  label  has  been 
approved  from  which  the  name  and 
address  of  the  distributor  are  omitted 
and  such  name  and  address  are  applied 
before  being  used  (in  such  case,  the 
words  "prepared  for"  or  similar 
statement  rftust  be  shown  together  with 
the  blank  space  reserved  for  the 
insertion  of  the  name  and  address  when 
such  labels  are  offered  for  approval); 

(4)  During  hoHday  seasons,  wrappers 
or  other  covers  bearing  floral  or  foliage 
designs  or  illustrations  of  rabbits, 
chicks,  fireworks,  or  other  emblematic 
holiday  designs  are  used  with  approved 
labeling  (the  use  of  such  design  will  not 
make  necessary  the  application  of 
labeling  not  otherwise  required); 

(5)  There  is  a  change  in  arrangement 
of  directions  pertaining  to  the  opening  of 
cans  or  the  serving  of  the  product; 

(6)  The  addition,  deletion,  or 
amendment  of  a  coupon,  a  cents-off 
statement,  cooking  instructions,  packer 
product  code  information,  or  UPC 
product  code  information; 

(7)  Any  change  in  the  name  or  address 
of  the  packer,  manufacturer,  or 
distributor  that  appears  in  the  signature 
line; 

(8)  Any  change  in  the  net  weight  or 
size:  Provided,  the  net  weight  size 
complies  with  S  381.121  of  this 
subchapter; 

(9)  The  addition,  deletion,  or 
amendment  of  recipe  suggestions  for  the 
product: 

(10)  Any  changes  in  punctuation;  or 

(11)  Newly  assigned  or  revised 
establishment  numbers  for  a  particular 
establishment  for  which  use  of  the 
labeling  has  been  approved  by  SLD  or 
the  inspector-in-charge  assigned  to  that 
establishment. 

§381.135    [Reswved] 

9.  Section  381.135  (9  CFR  381.135) 
would  be  removed  and  the  section 
number  would  be  reserved. 


Done  at  Washington.  D.Q,  on  May  12, 1962. 
Donald  L.  Houston, 

Administrator,  Food  Safety  and  Inspection 
Service. 

[FR  Doc.  82-13*04  Filed  5-l»-«2:  B;45  ■■} 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Parts  715,  780, 816,  and  817 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Use  of  Explosives;  Extension 
of  Public  Comment  Period 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Notice  of  extension  of  pubUc 
comment  period. 

summary:  On  March  24, 1982  (47  FR 
12760).  OSM  published  proposed  rules 
for  public  comment  which  would  amend 
existing  rules  in  30  CFR  Chapter  VII 
relating  to  the  use  of  explosives.  Since 
the  publication  OSM  has  received  a 
number  or  requests  to  extend  the  public 
conunent  period.  In  order  to  ensure  all 
interested  persons  are  afforded  an 
adequate  opportunity  to  comment,  OSM 
is  extending  the  comment  period. 

dates:  Written  Comments:  The 
comment  period  on  the  proposed  rules 
will  extend  until  5:00  p.m.  (Eastern  time) 
on  June  14, 1982. 

Public  Meetings:  Scheduled  on  request 
only. 

ADOftESSES:  Written  Commments: 
Hand-delivered  to  the  Office  of  Surface 
Mining,  U.S.  Department  of  the  Interior, 
Administrative  Record  (TSR  14.06), 
Room  5315, 1100  L  Street,  NW., 
Washington,  D.C.;  or  mail  to  the  Office 
of  Surface  Mining,  U.S.  Department  of 
the  Interior,  Administrative  Record  (TSR 
14.06),  Room  5315L,  1951  Constitution 
Avenue,  NW.,  Washington.  D.C.  20240. 

Public  Meetings:  OSM  offices  in 
Washington,  D.C;  Charieston,  West 
Viriginia;  Knoxville,  Tennessee; 
Indianapolis,  Indiana;  Pittsburgh, 
Pennsylvania;  and  Denver,  Colorado. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  R.  Eimis.  Office  of  Surface  Mining, 
U.S.  Department  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20240;  202-343-7881. 

Public  Meetings:  Jose  del  Rio.  202-343- 
4022. 


SUPPLEMENTARY  mFORMATKM: 
Public  Commenting  Procedures 

Written  Comments 

Written  comments  should  be  specific 
pertain  only  to  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  the  commenter's 
recommendations.  Commenters  are 
requested  to  submit  five  copies  of  their 
comments  (see  "ADDRESSES"). 
Comments  received  after  the  time 
indicated  under  "DATES"  or  at  locations 
other  than  Washington,  D.C,  will  not 
necessarily  be  considered  or  be  included 
in  the  Administrative  Record  for  the 
final  rulemaking. 

Public  Meetings 

Persons  wishing  to  meet  with  OSM 
representatives  to  discuss  these 
proposed  rules  may  request  a  meeting  at 
any  of  the  OSM  offices  listed  in 
"ADDRESSES"  by  contracting  the  person 
listed  under  ""FOR  FURTHER 
INFORMATION  CONTACT." 

All  such  meetings  are  open  to  the 
public  and,  if  possible,  notices  of 
meetings  will  be  posted  in  advance  in 
the  Administrative  Record  room  (1100  L 
Street).  A  written  summary  of  each 
public  meeting  will  be  made  part  of  the 
Administrative  Record. 

List  of  Subjects 

30  CFR  Part  715 

Coal  mining.  Environmental 
protection.  Surface  mining.  Underground 
mining. 

30  CFR  Part  780 

Coal  mining.  Reporting  requirements. 
Surface  mining, 

30  CFR  Part  816 

Coal  mining.  Environmental 
protection.  Reporting  requirements. 
Surface  mining. 

30  CFR  Part  817  ~ 

Coal  mining.  Environmental 
protection.  Reporting  requirements. 
Underground  mining. 

Dated  May  18, 1982. 
Dean  Hunt, 

Assistant  Director,  Office  of  Surface  Mining- 

(FR  Doc  82-14006  Filed  $-3V.«£  8:45  ubI 
BILUNQ  CODE  43M-0S-II 


30  CFR  Parts  779, 783, 785,  and  823 

Surface  Coal  Mining  and  Reclamation; 
Permanent  Program  Regulattons; 
Prime  Farmlands;  Correction 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
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action:  Proposed  rulemaking — 
correction. 

SUMtMARY:  The  notice  of  proposed 
rulemaking  regarding  the  special 
permanent  program  permit  application 
and  performance  standard  rules  for 
operations  on  prime  farmland  published 
in  the  Federal  Register,  47  FR  19076- 
19084  on  May  3, 1982  inadvertently 
scheduled  the  public  hearing  at 
Springfleld,  Illinois  for  the  wrong  date. 
DATES:  The  date  for  the  public  hearing 
in  Spring^eld,  Illinois  on  the  above  parts 
will  be  June  23. 1982. 
FOR  niRTHER  INFORMATION  CONTACT: 
Donald  F.  Smith,  Division  of  Technical 
Assistance,  Of^ce  of  Surface  Mining. 
U.S.  Department  of  the  Interior.  1951 
Constitution  Avenue.  NW.,  Washington, 
D.C.  20240;  202-34^-5954. 

Dated:  May  17, 1982. 
Dean  Hunt, 
Assistant  Director,  Office  of  Surface  Mining. 

(FR  Doc.  a2-1400e  nied  5-20-82:  S:4S  am] 
BIUJNGCOOE  4310-06-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

Florida;  Bubble  Action  for  General 
Portland,  Inc.,  in  Tampa 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

summary:  On  August  11. 1981.  the  State 
of  Florida  submitted  as  a  revision  to 
their  State  Implementation  Plan  (SIP)  an 
alternative  emission  control  plan 
(bubble)  for  the  General  Portland,  Inc. 
facility  in  Tampa.  Florida.  Under  the 
revision,  the  facility  would  be  allowed 
to  increase  the  particulate  emission 
rates  of  one  kiln  and  one  clinker  cooler. 
The  increased  particulate  emissions 
would  be  offset  by  a  complete  and 
permanent  shutdown  of  two  kilns,  two 
clinker  coolers,  and  supplemental 
storage  and  transfer  sources.  The  State 
adopted  emission  limitations  that  apply 
to  the  General  Portland,  Inc.,  facility  on 
April  7, 1981,  as  part  of  the  State's  SIP 
revision  for  nonattainment  areas.  The 
State  has  not  yet  submitted  a  complete 
control  strategy  for  attaining  secondary 
standards  for  particulate  matter. 

EPA  is  today  proposing  to  approve  the 
bubble  for  the  General  Portland.  Inc. 
facility.  EPA  is  also  proposing  to 
approve  the  portion  of  Florida's 
nonattainment  SIP  which  limits 
particulate  emissions  from  Portland 
cement  plants  as  reasonably  available 
control  technology  (RACT)  for  the 


General  Portland  facility.  The  General 
Portland  bubble  is  consistent  with  EPA's 
new  Emissions  Trading  Policy 
Statement,  which  allows  the  use  of 
source  shutdowns  in  bubbles  and  which 
allows  bubbles  in  areas  that  lack 
attainment  demonstrations  for 
secondary  standards. 
DATES:  To  be  considered,  written 
comments  must  be  submitted  on  or 
before  June  21, 1982. 
addresses:  Written  comments  should 
be  addressed  to  Denise  W.  Pack  of  EPA. 
Region  IV's  Air  Programs  Branch  (see 
EPA  Region  IV  address  below).  Copies 
of  the  materials  submitted  by  Florida 
may  be  examined  during  normal 
business  hours  at  the  following 
locations: 

Public  Information  Reference  Unit. 
Library  Systems  Branch. 
Environmental  Protection  Agency,  401 
M  Street  SW.,  Washington,  D.C.  20460 
Library.  Environmental  Protection 
Agency.  Region  IV.  345  Courtland 
Street  NE.,  Atlanta,  Georgia  30365 
Florida  Department  of  Environmental 
Regulations,  Bureau  of  Air  Quahty 
Management,  Twin  Towers  Office 
Building,  2600  Blairstone  Road, 
Tallahassee,  Florida  32301. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Denise  W.  Pack,  EPA  Region  IV.  at 
the  above  listed  address,  telephone 
number  404/881-3286  (FTS-257-3286). 
SUPPLEMENTARY  INFORMATION:  On  April 
7, 1981.  the  Florida  Department  of 
Environmental  Regulation  (DER) 
adopted  the  current  emission  limitations 
for  General  Portland  as  part  of  Florida's 
revised  SIP  for  nonattainment  areas.  On 
August  11, 1981.  Florida  submitted  an 
alternative  emission  control  plan 
(bubble)  for  the  General  Portland 
facility.  The  bubble  involves  particulate 
emissions  from  Kilns  Nos.  4.  5. 6.  and 
Clinker  Coolers  Nos.  4.  5.  and  6.  Each  of 
these  emissions  points  has  been 
permitted  according  to  the  applicable 
emission  limitation  of  Florida's  SIP. 
Under  the  bubble,  the  No.  6  Clinker 
Cooler  and  Kiln  will  operate  at  an 
emission  limit  higher  than  that  permitted 
under  the  current  emission  limitations. 
Operations  at  the  Nos.  4  and  5  Kilns  and 
Clinker  Coolers  will  be  permanently 
discontinued. 

Specifically,  particulate  emissions 
from  Kiln  No.  6  will  increase  from  74 
pounds  per  hour  to  95  pounds  per  hour 
when  determined  by  EPA  reference 
method  5.  On  the  Kiln,  the  95  pounds  per 
hour  emission  limit  will  be  verifled  by  a 
stack  test  utilizing  EPA  test  method  5. 
An  additional  test  will  also  be  required 
with  an  emission  limit  of  40  pounds  per 
hour  measured  by  EPA  method  17.  TTie 
existing  procedure  only  requires  EPA 


method  5  for  both  kilns  and  coolers.  The 
reason  for  requiring  the  additional  test 
is  to  measure  the  amount  of  particulates 
generated  as  a  secondary  formation. 
Allowable  particulate  emissions  from 
Clinker  Cooler  No.  6  will  increase  from 
20  pounds  per  hour  to  45  pounds  per 
hour.  These  emission  increases  will  be 
offset  by  the  discontinued  use  of  Kilns 
Nos.  4  and  5,  for  which  the  current 
emission  limit  is  50  pounds  per  hour, 
and  by  the  discontinued  use  of  Clinker 
Coolers  Nos.  4  and  5.  for  which  the 
current  emission  limit  is  7.5  pounds  per 
hour  each.  The  ambient  air  quahty 
impact  of  the  revised  emission 
limitations  was  evaluated  using  the 
CRSTER  model. 

In  sum.  air  quality  improvements  are 
projected  as  a  result  of  the  proposed  ■ 
changes.  The  use  of  this  alternative  set 
of  emission  limitations  will  result  in  a 
net  decrease  in  emissions  of  particulates 
as  compared  to  the  current  limitations. 
Also,  the  company  will  cease  operation 
of  the  supplemental  storage  and  transfer 
systems  for  the  Nos.  4  and  5  Kilns. 
General  Portland  is  not  seeking  credit 
for  eliminating  the  fugitive  particidates 
generated  at  these  supplemental 
systems. 

Action:  EPA  is  today  proposing  to 
approve:  (1)  Florida's  current  emissions 
limitations,  adopted  by  DER  on  April  7. 
1981,  as  reasonably  available  control 
technology  (RACT)  for  the  General 
Portland  facility;  and  (2)  the  General 
Portland  bubble. 

The  General  Portland  bubble  is  fully 
approvable  under  EPA's  new  Emissions 
Training  Policy  Statement.  47  FR  15076 
(April  7, 1982).  The  bubble  plan,  located 
at  Florida  Administrative  Code  17- 
2.13(3)(a)(3),  contains  enforceable  and  * 
quantifiable  emission  limitations.  The 
emission  reductions  are  permanent 
because  they  result  from  a  source 
shutdown.  Using  the  CRSTER  model,  an 
EPA-approved  model.  General  Portland 
has  demonstrated  that  the  bubble  will 
result  in  an  ambient  air  quality  impact 
equivalent  to,  if  not  less  than,  the 
current  emission  limitations. 

The  General  Portland  bubble 
implements  two  new  provisions  of 
EPA's  Emissions  Trading  Policy 
Statement.  First,  the  General  Portland 
bubble  uses  emission  reduction  credits 
(ERCs)  created  by  a  source  shutdown. 
EPA  has  already  approved  tlie  use  of 
shutdown  credits  in  a  Union  Carbide' 
Corporation  bubble  in  Texas  City.  Texas 
(47  FR  21533.  May  19. 1982).  Second,  the 
General  Portland  facility  is  located  in  an 
area  that  is  designated  as  nonattainment 
for  the  secondary  national  ambient  air 
quality  standards  (NAAQS)  for 
particulate  matter.  Although  a  SIP 
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demonstrating  attainment  and 
maintenance  is  being  developed,  the 
area  currently  lacks  a  demonstration  of 
attainment  of  the  secondary  particulate 
standards.  The  RACT  limitations  being 
proposed  for  approval  today  comprise 
one  portion  of  Florida's  future 
attainment  demonstration. 

Under  EPA's  new  Emissions  Trading 
Policy  Statement,  a  source  may  use  a 
bubble  in  limited  circumstances  when  it 
is  located  in  a  nonattainment  area 
lacking  an  attainment  demonstration.  In 
areas  that  are  only  nonattainment  for 
secondary  standards,  a  source  can 
create  surplus  ERCs  in  either  of  two 
ways:  (1)  the  source  can  use  actual 
emissions  as  the  baseline  for  trading 
increases  and  decreases  in  the  bubble; 
or  (2)  the  source  can  set  RACT  as  the 
baseline.  RACT  can  either  be  defined  in 
the  SIP  or  by  agreement  with  the  State 
and  EPA.  The  General  Portland  bubble 
uses  a  RACT  baseline,  as  adopted  by 
DER  and  proposed  for  approval  today. 

States  that  exercise  the  option  of 
using  bubbles  in  areas  where  the 
applicable  SIP  fails  to  demonstrate 
attainment  of  ambient  air  quaUty 
standards  are  not  relieved  of  their  duty 
under  the  Clean  Air  Act  to  attain  these 
standards  by  the  statutory  deadline. 
Thus,  sources  that  use  a  bubble  in  these 
circumstances  may  be  required  to 
further  reduce  their  total  emissions  if  the 
State  determines  that  attainment  of 
ambient  air  quality  standards,  as 
consistent  with  reasonable  further 
progress,  cannot  be  achieved  without 
such  supplementary  reductions. 
However,  EPA  encourages  States  not  to 
reexamine  agreed-upon  emission  levels 
where  sources,  such  as  General 
Portland,  voluntarily  agreed  to  RACT 
levels,  unless  it  is  necessary  to  satisfy 
the  Clean  Air  Act. 

Pursuant  to  the  provisions  of  5  U.S.C 
Section  605(b)  the  Administrator  has 
certified  (46  FR  8709]  that  the  proposed 
rule  will  not  if  promulgated  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  only  approves  state  actions. 
It  imposes  no  new  requirements.  In 
addition,  it  applies  oidy  to  a  single 
entity. 

Under  Executive  Order  12291,  EPA 
must  judge  whether  a  regulation  is  major 
and  therefore  subject  to  the  requirement 
of  a  Regidatory  Impact  Analysis.  This 
regulation  is  not  major  because  it 
imposes  no  new  burden  on  sources.  The 
Office  of  Management  and  Budget  has 
exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 


List  of  Subjects  in  40  CFR  Part  52 

Air  Pollution  control  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide.  Lead, 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

(Sees.  110  and  172  of  the  Clean  Air  Act  (42 
U.S.C  7410  and  7502)) 

Dated:  October  5. 1981. 

John  A.  Little, 

Acting  Regional  Administrator. 

[FK  Doc.  S2-139Z8  Filed  5-20-62: 8:45  am) 
BILLING  CODE  Weo-SO-M 

40  CFR  Part  761 
[OPTS-62024;  TSH-FRL  2131-2] 

Polychlorinated  Biphenyls; 
Incorporations  by  Reference 
Revisions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  Certain  test  methods  of  the 
American  Society  for  Testing  and 
Materials  (ASTM)  that  are  incorporated 
by  reference  in  ^A's  Polychlorinated 
Biphenyls  (PCB's)  regulations  have  been 
revised.  EPA  is  proposing  to  adopt  these 
revisions  as  the  new  methodology  to  be 
used  in  meeting  the  requirements  of 
these  regulations. 

DATES:  Comments  on  this  proposed 
amendment  should  be  submitted  by  June 
21,1982. 

ADDRESS:  Address  written  comments  to: 
Document  Control  Officer  (TS-793), 
Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 
Agency,  Rm.  E-409,  401 M  St.  SW„ 
Washington,  D.C.  20460. 

EPA  requests  that  written  comments 
be  submitted  in  triplicate.  Comments 
should  include  the  docket  number 
OPTS-62024.  Comments  on  this 
■proposed  amendment  will  be  available 
for  review  from  &00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding  legal 
holidays,  in  Rm.  E-107.  Envirorunent^ 
Protection  Agency,  401 M  SL.  SW, 
Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  G.  Bannerman,  Acting  Director. 
Industry  Assistance  Office  (TS-799), 
Office  of  Toxic  Substances. 
Environmental  Protection  Agency,  Rm. 
E-511,  401  M  St.,  SW.,  Washington,  D.C. 
20460.  Toll  free:  (800-424-9065),  In 
Washington.  DC:  (554-1404),  Outside 
the  USA:  (Operator-202-554-1404). 
SUPPtf  MENTARY  INFORMATION: 

Elsewhere  in  this  issue  of  the  Federal 
Register  complete  incorporation  by 
reference  citations  are  being  added  to  40 
CFR  Part  761.  The  American  Society  for 


Testing  and  Materials  (ASTM)  has 
revised  nine  of  these  tests.  The  revised 
tests  are: 


ou 

NWr 

A<mirvn.77 

ASTMoas-ao 

ASTll  ruit>-7A 

ASTM  0«82-aO 

ASTUnSSJ-TR 

ASTM  DS24-81 

ASTM  man-M 

ASTM  oeoe-01 

A<rru  noTs-Ts 

ASTM  0023-81 

ARTU  niMHUTn 

ASTMDiaas-ao 

ASTM  nTiaUAK 

ASTM  021S6-aO 

ASTMn?7IU-70 

ASTM  02784-80 

ASTMQ377IU73 

ASTMD3278-n 

EPA  invites  comment  on  the  revised 
material,  copies  of  which  are  available 
from  the  Document  Control  Officer  (see 
ADDRESS  reference  above). 

(Sec.  6,  90  Stat  202a  (15  US.C  2065)) 

List  of  Subjects  in  40  CFR  Part  TBI 

Environmental  protection.  Hazardous 
materials.  Labeling,  Polychlorinated 
biphenyls.  Recordkeeping  and  reporting 
requirements. 

Dated-  May  14. 1982. 

John  A.  Todhunter, 

Assistant  Administrator  for  Pesticides  and 
Toxic  Substances. 

PART  761— POLYCHLORINATEO 
BIPHENYLS  (PCBs)  MANUFACTURING. 
PROCESSING,  DiSTRIBUTKM  IN 
COMMERCE,  AND  USE  PROHIBITIONS 

Therefore,  it  is  proposed  that  Part  TBI 
of  Chapter  I  of  Tide  40.  Subchapter  R.  be 
amended  as  follows: 

1.  In  S  761.60,  paragraph 
(a)(3)(iii)(B)(6)  and  paragraph  (gHlKii) 
and  (2)(ii)  are  revised  as  follows: 

S  761.60    Disposal  requirwnants. 

(a)  *  •  • 

(3)  *  •  • 

(iii)  •  *  • 

(B)  •  •  • 

(&)  The  concentration  of  PCBs  and  of 
any  other  chlorinated  hydrocarbon  in 
the  waste  and  the  results  of  analyses 
using  the  American  Society  of  Testing 
and  Materials  (ASTM)  methods  as 
follows:  carbon  and  hydrogen  content 
using  ASTM  D-3178-73  (reapproved 
1979),  nitrogen  content  using  ASTM  E- 
258-67.  sulfur  content  using  ASTM  D- 
2784-8a  D-126&-8a  or  D-129-64. 
chlorine  content  ushtg  ASTM  D-806-81. 
water  and  sediment  content  using  either 
ASTM  D-2709-68  or  D-1796-68.  ash 
content  using  D-482-80,  calorific  value 
using  ASTM  0-240-76  (reapproved 
1980),  carbon  residue  using  either  ASTM 
D-215&-80  or  I>-524-81,  and  flash  point 
using  ASTM  D-93-80. 


(8) 
(1) 
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(ii)  For  purposes  of  complying  with  the 
marking  and  disposal  requirements, 
representative  samples  may  be  taken 
6x»m  either  the  common  containers  or 
the  individual  tranformers  to  determine 
the  PCB  concentration.  Except  that  if 
any  PCBs  at  a  concentration  of  500  ppm 
or  greater  have  been  added  to  the 
container  then  the  total  container 
contents  must  be  considered  as  having  a 
PCB  concentration  of  500  ppm  or  greater 
for  purposes  of  complying  with  the 
disposal  requirements  of  this  subpart 
For  purposes  of  this  paragraph, 
representative  samples  of  mineral  oil 
dielectric  fluid  are  either  samples  taken 
in  accordance  with  American  Society  of 
Testing  and  Materials  method  D-923-81 
or  samples  taken  from  a  container  that 
has  been  thoroughly  mixed  in  a  manner 
such  that  any  PCBs  in  the  container  are 
uniformly  distributed  throughout  the 
liquid  in  the  container. 

(2)  *  *  • 

(ii)  For  purposes  of  complying  with  the 
marking  and  disposal  requirements, 
representative  samples  may  be  taken 
from  either  the  common  container  or 
individual  containers  to  determine  the 
PCB  concentration  Except  that  if  any 
PCBs  at  a  concentration  of  500  ppm  or 
greater  have  been  added  to  the 
container  then  the  total  container 
contents  must  be  considered  as  having  a 
PCB  concentration  of  500  ppm  or  greater 
for  purposes  of  complying  with  the 
disposal  requirements  of  this  subpart 
For  purposes  of  this  subparagraph, 
representative  samples  of  waste  oil  are 
either  samples  taken  in  accordance  with 
American  Society  of  Testing  and  ' 
Materials  D-923-81  method  or  samples 
taken  from  a  container  that  has  been 
thoroughly  mixed  in  a  manner  such  that 
any  PCBs  in  the  container  are  uniformly 
distributed  throughout  the  liquid  in  the 
container. 

2.  In  S  761.75,  paragraph  (b)(8)(iii)  is 
revised  to  read  as  follows: 

{761.75    Ctiemlcai  waste  landfills. 


protocol  specified  in  ASTM  Standard  D- 
3278-7a 


(b)  •  •  • 

(8)  *  *  • 

(iii)  Ignitable  wastes  shall  not  be 
disposed  of  in  chemical  waste  landfills. 
Liquid  ignitable  wastes  are  wastes  that 
have  a  flash  point  less  than  60  degrees  C 
(140  degrees  F]  as  determined  by  the 
following  method  or  an  equivalent 
method:  Flash  point  of  liquids  shall  be 
determined  by  a  Pensky-Mariens  Closed 
Cup  Tester,  using  the  protocol  specified 
in  ASTM  Standard  D-93-80,  or  the 
Setaflash  Closed  Tester  using  the 


[FR  Doc  82-13070  Filed  S-20-8£  8:46 1 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[BC  Docket  Na  82-261;  RM-4079] 

FM  Broadcast  Station  In  SoMotna, 
Alaska;  Proposed  Changes  in  Table  of  ^ 
Assignments 

AGENCY:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

summary:  This  action  proposes  the 
assignment  of  a  Class  A  FM  channel  to 
Soldotna,  Alaska,  in  response  to  a 
petition  filed  by  Peninsula 
Communications,  Inc.  He  proposed 
assignment  could  provide  a  first  FM 
broadcast  service  to  Soldotna. 
DATES:  Comments  must  be  filed  on  or 
before  July  1, 1982,  and  reply  comments 
on  or  before  July  19, 1982. 
ADDRESS:  Federal  Communications 
Comoussion,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mark  N.  Lipp.  (202)  632-7792. 
SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

In  the  matter  of  amendment  of 
S  73.202(b).  Table  of  Assignments,  FM 
Broadcast  Stations  (Soldotna,  Alaska), 
BC  Docket  Na  82-261,  RM-407g. 

Adopted:  May  la  1982. 
Released:  May  17, 1982. 

1.  The  Commission  herein  considers  a 
petition  for  rule  making  filed  March  10, 
1982.  by  Peninsula  Communications,  Inc. 
("petitioner")  proposing  the  assignment 
of  FM  Channel  269 A  to  Soldotna, 
Alaska,  as  that  community's  first  FM 
chaimel. 

2.  Soldotna  (population  2.320),  Mn  the 
Kenai  Peninsula  Borough  (population 
25.282)  of  Kenai-Cook  bilet  County,  is 
located  approximately  96  kilometers  (60 
miles)  soudiwest  of  Anchorage,  Alaska. 
It  is  served  by  a  daytime-only  AM 
station  (K9tM). 

3.  Petitioner  states  that  the  economy  is 
based  on  the  oil  and  gas  industry,  sport 
fishing  and  tourism.  It  further  states  that 
Soldotna  is  a  growing  commercial  center 
served  by  one  daily  newspaper.  The 
Peninsula  Clarioa. 


4.  A  site  restriction  of  2.2  miles 
southwest  of  Soldotna  must  be  imposed 
to  meet  the  mileage  separation  for 
existing  Station  KGOT  (Channel  287), 
Anchorage,  Alaska. 

5.  Since  the  proposed  assignment 
could  provide  Soldotna  with  its  first 
local  FM  broadcast  service,  the 
Commission  believes  it  appropriate  to 
propose  amending  the  FM  Table  of 
Assignments,  §  73.202(b)  of  the  rules, 
with  regard  to  the  following  community: 


<*y 

OwmINdl 

PIMMI 

PrapoMd 

SoMntna   Almka     

MBA 

■  PofMrialiM  figUM  an  taken  from  the  1980  \i& 
Censua. 


6.  The  Commission's  authority  to 
institute  nde  making  proceedings, 
showings  required,  cut-ofT  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  below  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  contiiiuing  interest  ia 
required  by  paragraph  2  of  the  Appendix 
below  before  a  channel  will  be  assigned. 

7.  Interested  parties  may  file 
comments  on  or  before  July  1, 1982,  and 
reply  comments  on  or  before  July  19, 
1982,  and  are  advised  to  read  the 
Appendix  below  for  the  proper 
procedures. 

8.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

S  73.202(b)  of  the  Commission's  rules. 
See,  Certification  that  sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
S9  73.202(b].  73.504  and  73.606(b)  of  the 
Commission's  rules,  46  FR  11549, 
published  February  9, 1981. 

9.  For  further  information  concerning 
this  proceeding,  contact  Mark  N.  Lipp, 
Broadcast  Bureau.  (202)  632-7792. 
However,  members  of  the  pubUc  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  imtil  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written]  concerning 
the  merits  of  a  pending  rule  malcing 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  in  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
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which  has  not  been  served  on  the 
person(8)  who  filed  the  comment  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

(Sees.  4,  303,  48  Stat,  as  amended.  1066, 1062 
(47  U.S.C.  154.  303)) 

Federal  Communications  Commission. 

Roderick  K.  Porter, 

Chief,  Policy  and  Rules  Division,  Broadcast 
Bureau. 

Appendix  * 

[BC  Docket  No.  82-281.  RM-4079] 

1.  Pursuant  to  authority  found  in  sections 
4(i),  5(d)(1).  303  (g)  and  (r),  and  307(b)  of  the 
Communications  Act  of  1934,  as  amended, 
and  SS  0.aO4(b)  and  0.281(b)(6)  of  the 
Commission's  rules,  it  is  proposed  to  amend 
the  FM  Table  of  Assignments.  §  73.202(b)  of 
the  Commission's  rules  and  regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposaUs)  discussed  in  the 
Notice  of  Proposed  Rule  Making  to  which 
this  Appendix  is  attached.  Proponent(s)  will 
be  expected  to  answer  whatever  questions 
are  presented  in  initial  comments.  The 
proponent  of  a  proposed  assignment  is  also 
expected  to  Hie  comments  even  if  it  only 
resubmits  or  incorporates  by  reference  its 
former  pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the  channel  if  it 
is  assigned,  and,  if  authorized,  to  build  a 
station  promptly.  Failure  to  file  may  lead  to 
denial  of  the  request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the  consideration  of 
filings  in  this  proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that  parties 
may  comment  on  them  in  reply  comments. 
They  will  not  be  considered  if  advanced  in 
reply  comments.  (See  { 1.420(d)  of  the 
Commission's  rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the  propo8al(s]  in 
this  Notice,  they  will  l>e  considered  as 
comments  in  the  proceeding,  and  Public 
Notice  to  this  effect  will  be  given  as  long  as 
they  are  filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later  than 
that,  they  will  not  be  considered  in 
connection  »vith  the  decision  in  this  docket 

(c)  The  filing  of  a  counterproposal  may  lead 
the  Commission  to  assign  a  different  channel 
than  was  requested  for  any  of  the 
communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable  procedures 
set  out  in  {{  1.415  and  1.420  of  the 
Commission's  rules  and  regulations, 
interested  parties  may  file  comments  and 
reply  comments  on  or  before  the  dates  set 
forth  in  the  Notice  of  Proposed  Rule  Making 
to  which  this  Appendix  is  attached.  All 
submissions  by  parties  to  this  proceeding  or 
persons  acting  on  behalf  of  such  parties  must 
be  made  in  written  comments,  reply 
comments,  or  other  appropriate  pleadings. 
Comments  shall  t>e  served  on  the  petitioner 
by  the  person  filing  the  comments.  Reply 


comments  shall  be  served  on  the  person(s) 
who  filed  comments  to  which  the  reply  is 
directed.  Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  §  1.420  (a),  (b)  and  (c)  of  the 
Commission's  rules.) 

5.  Number  of  Copies.  In  accordance  with 
the  provisions  of  S  1.420  of  the  Commission's 
rules  and  regulations,  an  original  and  four 
copies  of  all  comments,  reply  comments, 
pleadings,  briefs,  or  other  documents  shall  be 
furnished  the  Commission. 

6.  Public  Inspection  of  Filings.  All  filings 
made  in  this  proceeding  will  be  available  for 
examination  by  interested  parties  during 
regular  business  hours  in  the  Commission's 
Public  Reference  Room  at  its  headquarters. 
1919  M  Street  NW..  Washington.  D.C 

|FR  Doc  82-14000  Filed  »-20-82:  «>45  am] 
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47  CFR  Part  73 

[BC  Docket  No* 82-262;  RM-40661 

FM  Broadcast  Station  in  Kingman, 
Arir.;  Proposed  Changes  in  Table  of 
Assignments 

agency:  Federal  Communications 
Commission. 

action:  Proposed  Rule. 

SUMMARY:  This  action  proposed  the 
substitution  of  Channel  297  for  Channel 
224A  at  Kingman,  Arizona,  and 
modification  of  the  license  for  Station 
KZZZfPM)  accordingly,  in  response  to  a 
petition  filed  by  Mohave  Sun 
Broadcasting. 

DATES:  Comments  must  be  filed  on  or 
before  July  1. 1982.  and  reply  comments 
on  or  before  July  19, 1982. 

ADDRESS:  Federal  Communications 
Commission.  Washington.  D.C.  20554. 

FOR  FURTHER  INFORMA-nON  CONTACT: 

Montrose  H.  Tyree.  Broadcast  Bureau, 
(202)  632-7792. 

SUPPI^MENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

In  the  matter  of  amendment  of 
S  73.202(b).  Table  of  Assignments.  FM 
Broadcast  Stations  (Kingman,  Arizona). 
BC  Docket  No.  82-262.  RM-4066. 

Adopted:  May  10, 1982. 
Released:  May  17, 1982. 

1.  A  petition  for  rule  making  was  filed 
on  February  19. 1982,  by  Mohave  Sun 
Broadcasting  ("petitioner"),  proposing  to 
substitute  Class  C  FM  Channel  297  for 
Channel  224A  at  Kingman.  Arizona,  and 
modify  the  license  for  Station  KZZZfFM) 
(Channel  224A)  to  specify  operation  on 
Channel  297. 


2.  Kingman  (population  9.257).'  seat  of 
Mohave  County  (population  55.603).  is 
located  approximately  264  kilometers 
(165  miles)  northwest  of  Phoenix.  It  is 
served  by  fulltime  AM  Station  KAAA 
and  FM  StaUon  ICZZZ  (Channel  224A). 

3.  In  support  of  the  proposal 
petitioner  contends  that  Kingman  has 
experienced  an  increase  in  its 
population  of  approximately  26  percent 
in  the  past  decade.  The  nearest 
community  of  appreciable  size  (Needles. 
Arizona)  is  said  to  be  some  40  miles 
away.  Because  of  its  isolation  bom 
major  population  centers,  Kingman  has 
become  the  regional  trade  and  service 
center  for  randiers.  tourists  and 
residents  of  the  outlying  communities. 
Petitioner  adds  that  a  Class  C  facility 
would  substantially  increase  its 
coverage  area,  thereby  providing  service 
to  the  areas  surrounding  Kingman, 
which  are  beyond  the  primary  service 
contour  of  a  Class  A  station. 

4.  The  information  submitted  by 
petitioner  indicates  that  the  assignment 
of  Channel  297  to  Kingman  will  cause 
preclusion  on  Channels  295,  296A.  297. 
298.  299  and  30a  The  study  was  based 
on  communities  with  a  population  in 
excess  of  2,000.  Petitioner  lists  twenty- 
one  communities  precluded  by  the 
proposal,  eight  of  which  have  no  FM 
service.  A  list  of  alternative  available 
channels  for  these  communities  was 
also  provided. 

5.  In  accordance  with  our  established 
pohcy.  we  shall  also  propose  to  modify 
the  license  of  Station  KZZZ(FM). 
Channel  224A.  to  specify  operation  on 
Channel  297.  However,  should  another 
party  indicate  an  interest  in  the  Class  C 
assignment,  the  modification  could  not 
be  implemented  See  Cheyenne, 
Wyoming,  62  F.C.C.  2d  63  (1976). 

6.  Mexican  concurrence  in  the 
proposal  must  be  obtained. 

7.  In  view  of  the  above,  the 
Commission  proposes  to  amend  the  FM 
Table  of  Assignments.  §  73.202(b)  of  the 
rules,  as  it  pertains  to  Kingman, 
Arizona,  as  follows: 


cay 


Kingman,  Ml.. 


OwnrwINo. 


ZMA 


297 


8.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  below  and  are 
incorporated  by  reference  herein. 


■  Population  figure*  are  taken  from  the  1980  VS. 
Census. 
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Note. — A  showing  of  cootinuing  interest  is 
required  by  para^'aph  2  of  the  Appendix 
below  before  a  channel  will  be  assigned. 

9.  Interested  parties  may  file 
comments  on  or  before  July  1, 1982,  and 
reply  comments  on  or  before  July  19, 
1982,  and  are  advised  to  read  the 
Appendix  below  for  the  proper 
procedures. 

10.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission's  rules. 
See,  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§  §  73.202(b).  73.504  and  73.606(b)  of  the 
Commission's  rules.  46  PR  11549, 
published  February  9, 1961. 

11.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree,  Broadcast  Bureau.  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  nde  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
it  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
per8on(8)  who  filed  the  comment  to 
which  the  reply  is  directed  constitutes  an 
ex  parte  presentation  and  shcdl  not  be 
considered  in  the  proceeding. 

(Sees.  4,  303.  48  Stat.,  n  amended,  1066, 1082 
(47  U.S.C.  154.  303)) 
Federal  CoBununications  Commissioa. 
Roderick  K.  Porter, 

Chief.  Policy  and Ruha  Division,  Broadcast 
Bureau. 

m 

Appendix 

(BC  Docket  No.  82-262,  RM-4066J 

1.  Pursuant  to  authority  found  in  sections 
4(i},  5(d)(1).  303(g)  and  (r).  and  307(b)  of  the 
Communications  Act  of  1934,  as  amended, 
and  5§  0.204(b)  and  0.281(b)(6)  of  the 
Commission's  rules,  it  is  proposed  to  amend 
the  FM  Table  of  Assignments,  {  3  J02(b)  of 
the  Commission's  rules  and  regulatioos,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  ttie  proposals)  discussed  in  the 
Notice  of  Proposed  Rule  Making  to  which 


this  Appendix  is  attached.  Proponent(s)  will 
be  expected  to  answer  whatever  questions 
are  presented  in  initial  oomments.  The 
proponent  of  a  proposed  assignment  is  also 
expected  to  file  comments  even  if  it  only 
resubmits  or  incorporates  by  reference  its 
former  pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the  channel  if  it 
is  assigned,  and,  if  authorized,  to  Imild  a 
station  promptly.  Failure  to  file  may  lead  to 
denial  of  the  request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the  consideration  of 
filings  in  this  proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that  parties 
may  comment  on  them  in  reply  comments. 
They  will  not  be  considered  if  advanced  in 
reply  comments.  (See  S  1.420(d)  of  the 
Conunission's  ndes.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the  proposal(s)  in 
this  Notice,  they  will  be  considered  as 
comments  in  the  proceeding,  and  Public 
Notice  to  this  effect  will  be  given  as  long  as 
they  are  filed  b^ore  the  data  for  filing  initial 
comments  herein.  If  they  are  filed  later  than 
that  they  will  not  be  considered  in 
connection  with  the  decision  in  this  docket 

(c)  The  filing  of  a  counterproposal  may  lead 
the  Commission  to  assign  a  different  channel 
than  was  requested  for  any  of  the 
commimities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable  procedures 
set  out  in  IS  1.415  and  1.420  of  the 
Commission's  rules  and  regulations, 
interested  parties  may  file  comments  and 
reply  comments  on  or  before  the  dates  set 
forth  in  the  Notice  of  Proposed  Rule  Making 
to  whkJi  this  Appendix  is  attached.  All 
submisaions  by  parties  to  this  proceeding  or 
persons  acting  on  behalf  of  such  parties  must 
be  made  in  written  comments,  reply 
comments,  or  other  appropriate  pleadings. 
Comments  shall  be  served  on  the  petitioner 
by  the  person  filing  the  comments.  Reply 
comments  shall  t>e  served  on  the  per8on(s) 
who  filed  comments  to  which  the  reply  is 
directed.  Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  1 1.420(a),  (b)  and  (c)  of  the 
Commission's  rules.) 

5.  Number  of  Copies.  In  accordance  with 
the  provisions  of  1 1.420  of  the  Commission's 
rules  and  regulations,  an  original  and  four 
copies  of  all  comments,  reply  comments, 
pleadings,  briefs,  or  other  doomients  shall  be 
furnished  the  Commission. 

6.  Public  Inspection  of  Filings.  All  filings 
made  in  this  proceeding  will  be  available  for 
examination  by  interested  parties  during 
regular  business  hours  in  the  Conunission's 
Public  Reference  Room  at  its  headquarters, 
1919  M  Street  NW..  Washington,  D.C 
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47  CFR  Part  73 

[BC  Docket  No.  82-263;  RH-4069] 

FM  Broedcaet  Station  in  CMnook. 

Montana;  Propoaed  Changes  in  Table 

of  Assignments 

agency:  Federal  Conununications 

Commission. 

ACTION:  Proposed  rule. 

summary:  Action  taken  herein  proposes 
a  first  FM  assignment  to  Chinook. 
Montana,  in  response  to  a  petition  filed 
by  Rick  O.  Davies. 
DATES:  Comments  must  filed  on  or 
before  July  1. 1982,  and  reply  comments 
on  or  before  July  19, 1982. 
ADDRESS:  Federal  Communications 
Conunission.  Washington.  D.C  20S54. 
FOR  RJITTMER  INTOHMATION  COMTACT: 
Montrose  H.  Tyree,  Broadcast  Bureau, 
(202)  632-7792. 

SUPPLEMENTARY  I 


List  of  Subjects  io  47  CFR  Part  73 

Radio  broadcasting. 

In  the  matter  of  amendment  of 
S  73.202(b),  Table  of  Assignments.  FM 
Broadcast  Stations.  (Chinook.  Montana), 
BC  Docket  No.  82-263.  RM-406e. 

Adopted:  May  la  1982 
Released  May  17. 1SS2. 

1.  The  Commission  herein  considers  a 
petition  for  rule  making  filed  February 
26, 1982,  by  Rick  D.  Davies 
("petitioner^),  seeking  the  assignment  of 
Class  C  Channel  287  to  Chinook. 
Montana,  as  its  first  FM  channeL 
Petitioner  stated  his  intention  to  apply 
for  the  channel  if  assigned. 

2.  Qiinocdi  (population  1,880),'  seat  of 
Blaine  County  (population  6,990],  is 
located  approximately  200  kilometers 
(125  miles)  northeast  of  Great  Palls, 
Montana.  It  is  without  local  broadcast 
service. 

3.  Petitioner  asserts  that  Qunoc^'s 
principal  industries  are  farming  and 
ranching.  A  nearby  natural  gas  field  and 
oil  exploration  are  considered  as 
possible  contributors  to  the  economy. 
Chinook  is  a  somewhat  isolated 
community,  as  the  nearest  large  dty 
(Harve,  population  10,500),  is  said  to  be 
more  than  20  miles  away.  Davies  claims 
that  a  wide  coverage  area  statton  is 
needed  to  meet  the  demands  of  the 
sparsely  populated  area  and  provide  a 
sufficient  economic  base  for  financial 
viability. 

4.  Petitioner's  engine«ing  study 
indicates  that  the  proposed  assignment 
will  preclude  diirteen  commimities  on 


'PopuktioQ  figures  •!•  takaa  bom  tkt  1080  U.a, 

Census. 
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Channds  2B4. 2KA.  286. 287.  aBB,  2aiA. 
and  270.  five  of  which  hsre  ao  local  FM 
service.*  Aheraale  ciianads  are 


available  to  each  of  the  pmcladed 
communities.  Petitkner  stafles  diat  a 
portkm  of  the  area  is  afaeady  prectsKied 
by  the  icceat  aasignaaBt  of  Channei  2B6 
to  Hekna,  Montana  (BC  Docket  Na.  «>- 
523).  46111 431fla,  piibiiflfeid  Ai«ast  27, 
1981. 

5.  In  the  absence  of  a  Roanoke 
Rapids/ A  anmnim  '  showing.  Davies 
staled  that  the  proposed  alignment  of 
Channel  267  to  Chinook  will  provide 
service  to  a  wide  area,  presently  without 
FM  service  and  ajghttinoie  AM  service. 
Due  to  the  isolated  locatian  of  this 
community,  jt  would  appear  that  lai;ge 
unserved  and  underserved  areas  could 
indeed  receive  the  proposed  FM  station. 

6.  Since  Chinook,  Monana,  is  located 
within  420  kilometers  (250  miles]  ol  the 
U.S. -Canadian  IxHder.  oancurreiioe  from 
the  Canadian  Govenmeiit  atast  he 
obtain. 

7.  la  view  of  the  first  local  broadcast 
service  that  cookl  be  provided  to 
Chmook,  the  Cuuiaiission  befieves  it 
appropriate  to  propose  amending  the  FM 
Table  of  Assignments,  5  73.202(b)  of  flic 
rules,  as  it  relates  to  the  following 
community: 


OmmIMo. 

c% 

P.^ 

^o- 

Chinnnk  !>««— 
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8.  TheComimmon's  auftoiWy  t> 
institute  nde  maldag  procee£ngs, 
showii\gs  reqiriied.  cut-off  procedoreB. 
and  filing  requirements  are  canteined  in 
the  attat^ed  Appendix  below  and  are 
incorponted  by  reference  herein. 

Note. — A  showing  of  confinimig  interest  ia 
required  by  paragnpli  t  of  the  Appendix 
below  before  a  dHmiiel  will  be  assiipwd. 

9.  Interested  parties  SEiay  file 
commeats  •■  «r  befare  hdy  1. 1982.  and 
reply  commenlB  on  or  beSore  fnhf  U. 
1982,  and  are  advised  to  read  tfie 
Appencfix  below  for  the  proper 
procedures. 

10.  He  Cumiiiission  has  determined 
that  the  relevant  provisions  of  the 
Regulatcay  Flf  xiMHy  Act  of  IflaO  do  not 
apply  to  rale  niilring  praceediflgs  to 
amend  the  FM  Table  of  Aaai^ameots, 

9  73.2020H  of  &e  Coinmiasion's  rules. 
See,  CerifiQaliaD  dMl  Seobons  «03  and 
604  of  the  Kc|iilulory  FlejubOity  AcA  Do 


*  Roundup,  Fori  Bestan.  Haikwton.  Conrad  and 
Harlem,  Montana. 

'  8««  Aoonaha,  Itapi*.  ifcrtft  QMifiaa. «  r  CC 
2d  672  nwr):Ammmm,iBm^mWJa[;jUi 
(1974). 


Not  A|]^  Id  Side  Making  to  Amend 
§  §  73JB2[b).  7S.S04  and  73«06(b)  of  the 

Commission's  rules,  46  FR 11549. 
pubiisbed  Fefaniary  fl.  1981. 

11.  For  fsrtier  iofopnation  concerning 
this  proceeding,  contact  Montrose  R 
Tyree.  Bnadcaat  Bneao.  (202)  632-7792. 
HowevcE,  neBbea  <tf  the  public  shoidd 
note  that  from  tbe  tisn  a  Notice  of 
Proposed  Sale  Making  is  issued  untd  the 
matter  is  no  longer  subject  to 
Commissioa  oonsideratioa  or  court 
review,  all  ex  parte  contacts  are 
^rohibted  in  Gomraission  proceedings, 
such  as  this  one,  which  involve  duumel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  ofTicially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comments  which  has  not  been  served  on 
flie  petitiofMT  ctmstitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  Sled  fte  comment  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shaD  not 
be  conradered  in  the  proceeding. 

(Sees.  4,  301. 4B  Saal.  as  aiMDded.  1066, 1082: 
(47  VS.C.  154,  3031) 
Federal  r/»nTHMiiiir^«>i«tf  Canunission. 
RoieMt  ILIitttm, 

Chief,  Policy  amd  Rules  Divisioa,  Broadcast 
Bureau. 

Appeaoix 

[BC  Dock^  Na.  S-aSS  iU4-ta09) 

1.  Pursuant  ta  aathority  fiomd  ia  sectioDS 
m.  5(d)(1).  303(g)  and  (r),  and  30704  of  die 
CoHMMntnatiana  Act  afMH.  as  amended, 
and  S  S  OJBiM  «ad  &2n(bM  of  liw 
Commisaina's  Killer  it  is  prapoaed  to  aiaend 
the  FM  lUile  afAs^ginBents.  S  73.202(b)  of 
the  CkMuiulssluu's  rdes  and  regulations,  as 
set  forfe  in  fte  Nttice  afPujiJoavd  Rule 
Making  to  nAach  %m  Appendix  is  attadied. 

r  Shamiagt  Raqmired.  CummBOs  are 
invited  oa  Ae  ^npaaaifB)  dsBaasad  ia  the 
Notiae  of  Proposed  Ruit  .Mr>hitf  to  wfaicii 
this  ApiMndix  is  attached.  A«paMB«(4  anil 
be  expectad  ta  aaswer  whatever  qoestions 
are  presented  in  initial  comments.  The 
proponent  of  a  piopuaed  aasigument  is  also 
expected  to  file  tsoniuieuts  crea  if  it  only 
resubtaits  «r  iaaoifaiataB  by  sefanaoe  its 

preseat  iolniaa  la  appljr  for  the  dtaaael  if  d 
is  assigaed.  aad,  tf  aHlboriaad.  te  bnild  a 
statioa  pnaapt^  FaihiK  to  fie  auqr  lead  ts 
denial  of  the  request 

3.  Cut-off  Prtxedmea.  'Ae  foHowing 
procedures  wHI  govern  the  consideration  of 
niings  in  this  laoaeeAag. 

(a|r      III       I  advaacad«feis 
procaadNg  Marif  «il  be  ooBsidered.  if 
advanead  te  asiflial  OBHBMnts,  so  that  partes 
may  cominent  on  them  in  reply  coauaents. 
They  wiM  aat  he  ooMidand  if  a^awxd  ia 
reply  riaaiili  fSee  j  1  4»|[< af  the 
Commission's  rules.) 


(b)  With  fBHiBCt  ia  p I  aiiiiM  Aa i^e' 
making  which  ooaflicl  with  the  ptoposal(8)  m 
this  Notice,  0tey  will  foe  considered  as 
comments  in  the  pmrrrding.  and  Public 
Notice  to  this  effect  will  tie  given  as  long  as 
they  are  filed  before  Ibe  date  for  fOing  initial 
comments  heieia.  if  liiey  are  filed  later  than 
that,  tttffy  wil  «al  be  oonaideivd  in 
coonection  with  ttw  dbciaiaa  ia  Ais  A'^^* 

(c)  The  filing  of  a  coantf  rproposal  may  lead 
the  Commission  to  assign  a  different  channel 
than  was  requested  for  any  of  the 
comaniaities  imialwd. 

4.  Comments  imri  He  ly  CsameMts;  Savioe. 
Pursuant  to  afpiioable  iiiimiiiaiia  set  out  in 
11 ^ >..     >,  ,-,,.|    .,      I 

and  wyalatinng.  interested  parties  aiay  file 
comments  and  reply  comments  on  or  before 
the  dates  set  iattb  in  the  Notice  of  Proposed 
Rule  Making  to  whsdi  ttos  Appendix  is 
attached.  All  siAHSsaiaBS  by  pailies  to  ftis 
proceecmigavpBnaBB  aCHa 
8u<A  partes  aaat  he  aM^  i 


served  oa  Ike  ] 
the  comaanls. 

served  on  Oie  peEsaa(s)  who  fifed « 
to  which  tliere|ily  is  directed.  Such 
comments  and  reply  oonanents  ibafl  be 
accompanied  by  a  certificate  of  service.  (See 
S  1.420  (a),  (b)  and  (tj  of  Im  Commission's 
rules.) 
5.  Number  cfC^mm.  Ia  aBnardaanr  widi 

roles  and  Tqgdaiiaaa,aBaiipaal  and  foia 
copies  of  ali  oaMBsents,  icpty  coHmeBts, 
pleadings,  facieCk  or atbv  ihw  iiiaiwli  ahaB  be 
furnished  the  Caaaaaaiaa. 

a  Public  InapectMjB  of  Pilings.  AH  filings 
made  in  diis  iiiim  i  iliiig  wfll be  available  far 
examination  by  interested  partes  daring 
regular  business  hooiB  in  te  Ooaaassion'B 
PuMic  Rtftiaajs  Hpen  at  fts  baaJmittia. 
1919  M  Sbeet.  MW,  WasUmtan.  DXl 

(FK  Doc  BZ-l«aZ  FOkI  i-a>-«Z;  S^  ai^ 

aajjNQ  CODE  OTn-at-« 


IBCDocfctlHL«aM; 


AOEMCv:  Federal  Cuummuitationt 

Commissran. 

ACnoic  ftufnaed  nde. 

ni— wm  Ac6an  taken  berein  proposes 
a  sectmd  FM  assigameot  to  Watertom. 
New  Toik.  ia  reipoase  to  a  petltiuu  filed 
by  790  ConmmmcatioDa  Cmporatioa. 
DATES:  Cnmaiwila  aaat  be  filed  on  or 
before  July  1.  UK.  aad  lep^  < 
on  or  beioie  )a^  UL 1982. 


Commission.  Washington.  DXI JOSSC 

Mmrtroae  R  7>n^  1 

(202)632-7792. 
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SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

In  the  matter  of  amendment  of 
§  73.202(b).  Table  of  Assignments,  FM 
Broadcast  Stations.  (Watertown,  New 
York).  BC  Docket  No.  82-264.  RM-4064. 

Adopted:  May  10, 1982. 
Released:  May  17, 1982. 

1.  A  petition  for  rule  making  was  filed 
on  February  IB,  1982,  by  790 
Communications  Corporation 
("petitioner"),'  proposing  the  assignment 
of  Channel  228A  to  Watertown.  New 
York,  as  its  second  FM  assignment. 
Petitioner  stated  its  intention  to  apply 
for  the  channel,  if  assigned. 

2.  Watertown  (population  2,786),*  seat 
of  Jefferson  County  (population  88.151), 
is  located  approximately  104  kilometers 
(65  miles)  north  of  Syracuse,  New  York. 
It  is  served  by  fulltime  AM  Stations 
WATN,  WOTT  and  WTNY,  and  FM 
Station  WNCQ  (Channel  248). 

3.  In  support  of  the  proposal,  the 
petitioner  asserts  that  Watertown  has  a 
diversiSed  economic  base.  Its  primary 
source  of  revenue  is  a  shipping  center 
for  industry  and  for  the  large 
agricultural  interest  in  Watertown. 
Tourist  trade  and  several  manufacturing 
firms  are  also  said  to  be  supportive  of 
the  economy.  It  is  the  petitioner's 
contention  that  a  second  FM  station  at 
Watertown  would  provide  its  residents 
with  an  opportimity  for  additional  local 
oriented  programming  and  provide 
expanded  services  to  the  many  tourists 
who  make  substantial  contributions  to 
the  economy. 

4.  According  to  the  information 
submitted  by  the  petitioner,  the 
assignment  of  Channel  228A  to 
Watertown  will  cause  preclusion  on  the 
co-channel  only.  However,  it  did  not  list 
the  communities  affected  by  the 
proposal.  It  is  requested  to  do  so  in 
comments  to  this  proposal,  listing  the 
communities  with  a  population  greater 
than  1,000  precluded  by  the  proposed 
assignment,  and  indicate  whether 
alternate  channels  are  available  to  those 
communities. 

5.  The  assignment  of  Channel  228A  to 
Watertown.  New  York,  would  result  in 
an  intermixture  of  a  Class  A  and  a  Class 
C  chaimel  (248).  The  Commission  has  a 
policy  permitting  such  intermixture 
where  no  other  Class  C  channels  are 
avaiable  for  assignment  and  where,  as 
here,  the  petitioner  is  willing  to  apply  for 
the  Class  A  channel  in  spite  of  the 
unfavorable  competitive  situation. 


Yakima.  Washington,  42  F.C.C.  2d  548. 
550  (1973);  Key  West.  Florida.  45  F.C.C. 
2d  142, 145  (1974). 

6.  Channel  228A  can  be  assigned  to 
Watertown  in  conformity  with  the 
mimimum  distance  separation 
requirements  provided  the  transmitter 
site  is  located  approximately  6  miles 
northwest  of  the  city.'  Canada  has  given 
its  preliminary  consent  to  a  special 
negotiated  short  spacing  in  the 
assignment  of  Channel  228A  to 
Westertown. 

7.  In  view  of  the  fact  that  the  proposal* 
could  provide  a  second  local  broadcast 
service  to  Watertown,  comments  are 
invited  on  the  proposal  to  amend  the  FM 
Table  of  Assignments,  S  73.202(b)  of  the 
rules  as  follows: 


CHy 

CharmalNo. 

Present 

Proposed 

Wstertown,  Now  Yoffc  ■.^..»^— ^^.^.^,..„. 

248 

22eA.248 

8.  The  Commission's  authority  to 
institute  rulemaking  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  below  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
l>elow  before  a  channel  will  l>e  assigned. 

9.  Interested  parties  may  file 
comments  on  or  before  July  1, 1982,  and 
reply  comments  on  or  before  July  19, 
1982,  and  are  advised  to  read  the 
Appendix  below  for  the  proper 
procedures. 

10.  The  Commission  has  detemined 
that  the  relevant  provisions  of  the 
Regiilatory  Flexibility  Act  of  1980  do  not 
apply  to  rulemaking  proceedings  to 
amend  the  FM  Table  of  Assignments, 

§  73.202(b)  of  the  Commission's  Rules. 
See.  Certification  that  Sections  603  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Amend 
§  §  73.202(b),  73.504  and  73.606(b)  of  the 
Commission's  rules,  46  FR  11549, 
published  February  9, 1981. 

11.  For  further  information  concerning 
this  proceeding,  contact  Montrose  H. 
Tyree.  Broadcast  Bureau,  (202)  632-7792. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 


'  790  Conununicatioiu  Corporation  U  the  licensee 
of  AM  Station  WTNY,  Watertown.  New  York. 

'Population  figures  are  taken  from  tlie  1980  U.S. 
Census. 


'This  restriction  is  necessary  to  avoid  short 
spacing  to  Channel  22aA  at  Remsen,  New  York 
(coiutruction  premit  issued). 


message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rulemaking  other 
than  comments  officially  filed  at  the 
Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment  to 
which  the  reply  is  directed  consitutes  an 
ex  parte  presentation  and  shall  not  be 
considered  in  the  proceeding. 

Federal  Communications  Commission. 
(Sees.  4,  303,  48  Stat.,  as  amended,  1066, 1082; 
(47  U.S.C.  154,  303).) 

Rodetick  K.  Poiter, 

Chief,  Policy  and  Rules  Division,  Broadcast  ■ 
Bureau. 

Appendix 

[BC  Docket  No.  82-264  RM-4064] 

1.  Pursuant  to  authority  foimd  in  sections 
4(1),  5(d)(1).  303  (g)  and  (r),  and  307(b)  of  the 
Commimications  Act  of  1934.  as  amended, 
and  SS  0.204(b)  and  0.281(b](6]  of  the 
Commission's  rules,  it  is  proposed  to  amend 
the  FM  Table  of  assignments.  S  73.202(b)  of 
the  Commission's  rules  and  regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is  attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposaUs)  discussed  in  the 
Notice  of  Proposed  Rule  Mailing  to  which 
tliis  Appendix  is  attached.  Proponent(s)  will 
be  expected  to  answer  whatever  questions 
are  presented  in  initial  comments.  The 
proponent  of  a  proposed  assignment  is  also 
expected  to  file  comments  even  if  it  only 
resubmits  or  incorporates  by  reference  its 
former  pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the  channel  if  it 
is  assigned,  and,  if  authorized,  to  build  a 
station  promptly.  Failure  to  fQe  may  lead  to 
denial  of  the  request. 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the  consideration  of 
filings  in  this  proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that  parties 
may  comment  on  them  in  reply  comments. 
They  will  be  considered  if  advanced  in  reply 
comments.  (See  1 1.420(d)  of  the 
Commission's  rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the  proposal(s]  in 
this  Notice,  they  will  t>e  considered  as 
comments  in  the  proceeding,  and  PubUc 
Notice  to  this  effect  will  be  given  as  long  as 
they  are  filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later  than 
that,  they  will  not  t>e  considered  in 
connection  with  the  decision  in  this  docket. 

(c)  The  filing  of  a  counterproposal  may  lead 
the  Conunission  to  assign  a  different  channel 
than  was  requested  for  any  of  the 
communities  involved. 

4.  Comments  and  Reply  Comments: 
Service.  Pursuant  to  applicable  procedures 
set  out  in  i  8  1.415  and  1.420  of  the 
Commission's  rules  and  regulations. 
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interested  parties  may  flle  coaaMHti  anri 
reply  comments  on  or  before  the  dates  set 
forth  in  the  Notice  of  Proposed  Rule  Making 
to  which  this  Appendix  is  attached.  All 
submissions  by  parties  to  this  proceeding  or 
pers<Hi»  acting  on  behalf  of  sm^  parties  mast . 
be  made  in  written  comments,  reply 
commeats,  or  other  appropriate  pleadings. 
Comments  shall  be  served  on  the  petitioner 
by  the  person  filing  the  conmients.  R^^y 
comments  shall  be  served  on  the  peMOB(s) 
who  filed  comments  to  which  the  reply  ia 
direted.  Such  comments  and  reply  cammeBti 
shall  be  accompanied  by  a  certificate  of 
service.  (See  $  1.420  (a),  (b).  [c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies,  tn  acconianoe  wilk 
the  proraions  erf  §  1.420  of  the  Can■^^iBllinn^i 
rules  and  regulations,  an  origiaai  and  tour 
copies  of  all  commeats.  reply  coiBments, 
pleadings,  briefs,  or  cftfaer  documents  shall  be 
furnished  the  Commisaioa 

6.  Public  laspectian  of  Filings.  AD  fi!ings 
made  in  this  proceeding  tvill  be  avaflaUe  for 
examination  by  interested  parties  during 
regular  business  hours  in  the  Commission's 

,  Public  Reference  Room  at  its  headqnartera. 
1919  M  Street,  NW.,  Wwhii^on,  D.C. 

IFR  Doc  Se-14aa3  FHed  S-1».S^  S.tf  diB] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  tfiat  are  applicat)ie  to  tt>e 
public.  Notices  of  heahrigs  and 
investigations,  cornmittee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  fllir>g  of  petitior^  and 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  ttvs  section. 


ACTION 

MinKkants;  Proposed  Revision  of 
Guidelines  for  Mini-Grants 

summary:  The  following  notice  sets 
forth  a  proposed  revision  to  the 
guidelines  under  which  applications  for 
Mini-Grants  will  be  accepted.  This 
revision,  when  published  in  final,  will 
replace  the  current  Mini-Grant 
Guidelines  which  were  published  in  the 
Federal  Register,  Volume  46,  No.  19  on 
Thursday,  January  29, 1981.  This  Notice 
describes  the  program  purpose, 
apphcant  eligibility,  grant  scope, 
application  procedures  and  criteria  for 
Mini-Grants.  Both  those  mini-grants 
funded  by  the  ACTION  agency  and 
those  mini-grants  funded  through  either 
non-federal  contributions  or  Federal 
Inter-Agency  Agreements  are  covered. 

DATE:  Written  conunents  should  be 
submitted  no  later  than  June  21, 1982,  to 
Beverly  Poitras  Fuentes,  OVL,  ACTION, 
806  Connecticut  Avenue,  N.W.,  Room 
907,  Washington,  D.C.  20525. 

FOn  FURTHER  INFORMATION  CONTACT: 

Office  of  Volunteer  Liaison  (OVL), 
ACTION,  Room  M-907,  806  Connecticut 
Avenue,  N.W.,  Washington,  D.C.  20525, 
or  telephone  toll-free  800-424-8867. 

SUPPLEMENTARY  INFORMATION: 

Amendments  reflected  in  these 
proposed  guidelines  affect  the  scope  of 
the  grants,  procedures  for  awarding 
grants,  and  reporting  requirements. 
Specifically,  these  procedures  now 
explicitly  include  those  mini-grants 
funded  either  through  non-federal 
contributions  or  Federal  Inter-Agency 
Agreements.  In  addition,  there  is  no 
longer  special  language  to  refer  to  the 
type  of  basic  human  needs  Mini-Grants 
are  intended  to  serve;  the  maximum 
allowable  Federal  share  of  the  grant  has 
been  increased;  and  section  3, 
subsection  (c),  that  the  use  of  Federal 
funds  must  be  directly  related  to 
supporting  the  project  volunteers,  has 


been  dropped.  Reference  to  Agency 
funding  priorities  has  been  changed. 
Specific  percentage  set  asides  are  no 
longer  required.  Those  instructions 
regarding  where  application  forms  will 
be  sent,  which  office  will  set  deadlines, 
and  who  will  provide  project  Close  Out 
Reports  have  been  changed  only  in  the 
area  of  mini-grants  funded  by  ACTION. 
Those  other  mini-grants  funded  either 
through  non-federal  contributions  or 
Federal  Inter-Agency  Agreements  may 
require  applications  to  be  submitted  to 
ACTION  State  Offices  or  to  the 
appropriate  ACTION  Program  Office, 
Washington,  D.C. 

ACTION  has  reviewed  these 
Guidelines  and  have  determined  that 
they  are  not  a  major  rule  as  defined  in 
E.0. 12291.  The  reason  underlying  this 
determination  is  that  both  the  size  and 
purpose  of  these  grants  are  such  that 
they  will  not  have  the  economic 
ramification  envisioned  by  E.0. 12291*8 
definition  of  a  major  rule. 

1.  Program  Purpose,  a.  The  ACTION 
Mini-Grant  Program  is  intended  to 
initiate,  strengthen  and/or  supplement 
volunteer  efforts  and  to  encourage 
broad-based  volunteer  citizen 
participation  which  will  develop  and 
enhance  community  self-reliance.  Mini- 
Grants  are  intended  to  be  directed  to 
meet  a  broad  range  of  basic  human 
needs. 

b.  Mini-Grants  should  be  considered 
and  used  as  a  means  to  establish  or 
strengthen  activities,  mechanisms,  and 
programs  which  may  be  one-time  or  on- 
going in  nature,  but  which  must 
demonstrate  a  sohd  potential  for  long- 
term  effect 

2.  Eligibility.  Public  or  private  non- 
profit organizations,  including,  for 
example,  hospitals,  institutions  of  higher 
learning,  and  local  units  of  government, 
which  utilize,  or  will  utilize,  volunteers 
as  an  integral  part  of  their  provision  of 
services  may  apply  for  grants. 

3.  Scope  of  Grant.  The  Mini-Grant 
Program  provides  funds  on  a  one-time, 
non-renewable  basis  for  a  budget  period 
not  to  exceed  one  year  under  the 
following  conditions: 

a.  The  Federal  share  of  the  grant 
award  shall  not  normally  exceed  $10,000 
to  organizations  for  a  local  project  or 
$15,000  to  organizations  for  a  project 
that  relates  to  an  entire  state  or  Federal 
region. 

b.  All  grants  of  $3,500  or  more  in 
ACTION  Federal  funds  require  a 


minimum  matching  share  of  10%  of  the 
total  grant  cost.  The  matching  share  can 
be  cash  or  an  in-kind  contribution,  e.g., 
project  director's  salary  and  fringe 
benefits,  space  or  equipment  used  by  the 
project,  or  meals  provided  to  project 
volunteers. 

c.  Mini-Grants  will  be  awarded  for 
projects  which  have  measurable  goals 
achievable  in  a  specified  time  fi-ame  not 
to  exceed  one  year. 

d.  Mini-Grants  are  basically  a  vehicle 
by  which  volunteers  can  be  mobilized  to 
help  alleviate  community  problems.  It  is 
expected  that  for  each  Federal  dollar 
awarded,  at  least  one  (1)  hour  of 
volunteer  service  will  be  generated.  If 
the  project  is  of  a  nature  where  numbers 
of  volimteers  and  volunteer  hours 
cannot  be  documented,  then  the  grantee 
is  asked  to  describe  the  impact  of  the 
project  on  the  larger  issue  of  volunteer 
activity  In  the  organization/conmiunity. 

e.  ACTION  reserves  the  right  to 
establish  funding  priorities  each  year  in 
order  to  meet  national  needs  and 
Agency  goals.  For  further  information 
regarding  ciurent  priorities  contact  the 
Office  of  Volunteer  Liaison  at  the  above 
address. 

4.  Procedures,  a.  Applications  for 
those  mini-grants  funded  by  ACTION 
will  be  submitted  to  tiie  ACTION  Office 
of  Volunteer  Liaison  (OVL)  on  ACTION 
Form  A-1017  (OMB  3001-0069). 
Application  for  Federal  Assistance,  and 
ACTION  Form  A-1036  (OMB  3001- 
0036).  Titie  1,  Part  C  Program  Narrative. 

A-1017: 

(1)  Part  I  Face  Sheet— Complete  all 
items  in  Sections  I  and  II.  Do  not  make 
any  entries  in  Section  III. 

(2)  Part  II  Project  Approval 
Information — Complete  all  items  as 
requested. 

(3)  Part  in  Budget  Information- 
Submit  budget  information  as  requested. 

Include  a  narrative  justification  for 
each  line  item  in  the  budget. 
A-1036: 

(4)  Part  rV  Project  Narrative— The 
Program  Narrative  Statement  should  be 
brief,  showing  the  need,  objectives, 
approach,  anticipated  number  of 
volunteers  and  volunteer  hours, 
geographic  location  of  the  project,  and 
the  benefits  expected. 

(5)  Part  V  Assurances — Submit  with 
A-1017  and  A-1036. 

b.  Demonstration  Mini-Grant 
applications  which  are  funded  either 
through  non-Federal  contributions  or 
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Federal  Inter-Agency  Agreements 
should  be  submitted  to  the  appropriate 
ACTION  Program  Office  on  the 
ACTION  forms  listed  in  4.a.  above.. 

5.  Deadlines.  Deadlines  for 
submission  of  applications  are 
established  by  tiie  Office  of  Volunteer 
Liaison. 

6.  Reports  and  Records,  a.  Reports 
Requirements.  Grantee  should  maintain 
sufficient  records  in  order  to  validate 
required  financial  and  program 
reporting.  Grantee  will  make  financial 
reports  on  ACTION  Form  A-451  (OMB 
3001-0068),  Financial  Status  Report, 
within  ninety  (90)  days  after  the  end  of 
the  budget  period.  Grantee  will  submit  a 
program  progress  report  one-half  of  the 
way  through  the  budget  period  and  a 
final  program  report  at  the  conclusion  of 
the  project  in  a  form  to  be  prescribed  by 
the  ACTION  Office  of  Volunteer 
Liaison. 

The  final  program  report  should  reflect 
degree  of  achievement  towards  goals  as 
outlined  in  the  program  narrative, 
including  the  actual  number  of 
volunteers  and  volunteer  hours 
generated. 

b.  Records  Retention.  Grantee  must 
retain  all  financial  records,  supporting 
documents,  statistical  records,  and  all 
other  records  pertinent  to  the  grant  for  a 
period  of  three  (3)  years  after 
submission  of  the  final  Financial  Status 
Report.  If  any  litigation,  claim  or  audit  is 
begun  before  the  expiration  of  the  three- 
year  period,  the  records  shall  be 
retained  until  all  litigation,  claims,  or 
audit  findings  involving  the  records 
have  been  resolved. 

(42  U.S.C.  4993] 

Signed  in  Washington,  D.C.  on  May  17, 
1982. 

Thomas  W.  Pauken, 
Director. 

|FR  Doc  82-13935  Filed  5-20-82:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mailceting  Service  ^ 

Flue^ured  Tobacco  Advisory 
Committee;  First  Meeting 

The  Flue-Cured  Tobacco  Advisory 
Committee  will  meet  at  the  offices  of  the 
Tobacco  Division,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture,  Flue-Cured 
Tobacco  Cooperative  Stabilization 
Corporation,  located  at  1306  Aimapolis 
Drive,  Raleigh.  North  Carolina  27605,  at 
1:00  p.m.,  on  Monday,  June  7, 1982. 

The  meeting  will  commence  with  an 
orientation  of  the  newly  reconstituted 
membership,  distribution  of 


informational  materials  and  an 
explanation  of  the  responsibilities  of 
Committeee  members. 

Immediately  following  the  orientation 
session  will  be  the  election  of  officers, 
review  of  various  regulations  and 
proposed  regulations  issued  under  the 
Tobacco  Inspection  Act  7  U.S.C.  511- 
511q,  and  discussion  of  the  quantities  of 
tobacco  designated  to  warehouses  in 
each  marketing  area  for  the  1982  flue- 
cured  season. 

The  meeting  is  open  to  the  public, 
though  space  and  facilities  are  limited. 
Public  participation  will  be  limited  to 
written  statements  submitted  before  or 
at  the  meeting  unless  otherwise 
requested  by  the  Committeee 
Chairperson.  Persons,  other  than 
members,  who  wish  to  address  the 
Committee  at  the  meeting  should 
contact  J.  T.  Bunn,  Deputy  Director, 
Tobacco  Division,  Agricultural 
Marketing  Service,  300 12th  Street,  SW., 
United  States  Department  of 
Agriculture,  Washington,  D.C.  20250, 
(202)  447-7235. 

Dated:  May  19. 1982. 
Wiliam  T.  Manley, 

Deputy  Administrator,  Marketing  Program 
Operations. 

(FR  Doc.  82-14015  Filed  5-20-82: 8:45  an) 
BIUJNQCOOE  3410-02-M 


Soil  Conservation  Service 

Logan  County  Road  43  R.C.  &  D. 
Measure,  Ohio;  Finding  of  No 
Significant  Impact 

AGENCY:  Soil  Conservation  Service, 

USDA. 

ACTION:  Notice  of  Finding  of  No 

Sigmficant  Impact. 

summary:  Pursuant  to  section  102(2)(C] 
of  the  National  Environmenttil  Policy 
Act  of  1969;  the  Council  on   . 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
County  Road  43,  RC&D  Measure,  Logan 
County,  Ohio. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  R.  Shaw,  State  Conservationist 
Soil  Conservation  Service,  Room  522 
Federal  Building,  200  North  High  Street 
Columbus,  Ohio  43215.  telephone  (614) 
46»-6964. 
SUPPlfMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 


the  environment  As  a  result  of  these 
findings,  Robert  R.  Shaw,  State 
Conservationist  has  determined  that  the 
preparation  and  review  (^  an 
enviroimiental  imp&ct  statement  are  not 
needed  for  this  project 

The  measure  concerns  flood 
prevention  along  a  county  road.  The 
planned  works  of  improvement  include 
catch  basins,  subsurface  drains,  an 
outlet  structure  and  critical  area 
seeding. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
siiigle  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Robert  R.  Shaw. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  June  21, 1982. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.901.  Resource  Conservation 
and  Development  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  is  applicable] 

Dated:  May  7. 1982. 
Robert  R.  Shaw, 
State  Conservationist 

[FR  Doc  82-13501  Filed  5-JO-tt  8.-45  am] 
BILLING  COOE  3410-1S-M 


Mill  Creek  Waterstied,  Indiana 

AGENCY:  Soil  Conservation  Service, 
USDA. 

action:  Notice  of  intent  to  deauthorize 
Federal  funding. 

summary:  Pursuant  to  the  Watershed 
Protection  and  Flood  Prevention  Act 
Pub.  L  83-566,  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
622),  the  Soil  Conservation  Service  gives 
notice  of  the  intent  to  deauthorize 
Federal  funding  for  the  Mill  Creek 
Watershed  project  Hendricks,  Morgan, 
Owen  and  Putnam  Counties,  Indiana. 
FOR  FURTHER  INFORMATION  CONTACR 
Robert  L  Eddleman.  State 
Conservationist  Soil  Conservation 
Service.  Corporate  Sq.-West  Suite  2200, 
5610  Crawfordsville  Road,  Indianapolis, 
Indiana  46224,  telephone  317-248-4350. 

Mill  Creek  Watershed,  Indiana:  notice  of 
intent  to  deauthorize  federal  funding 

SUPPLEMENTARY  information:  A 

determination  has  been  made  by  Robert 
L  Eddleman  that  the  proposed  worics  of 
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improvement  for  the  Mill  Creek 
Watershed  project  will  not  be  installed. 
The  sponsoring  local  organizations  have 
concurred  in  this  determination  and 
agree  that  Federal  funding  should  be 
deauthorized  for  the  project.  Information 
regarding  this  determination  may  be 
obtained  from  Robert  L  Eddleman,  State 
Conservationist,  at  the  above  address 
and  telephone  number. 

No  administrative  action  on 
implementation  of  the  proposed 
deauthorization  will  be  taken  until  eo 
days  after  the  date  of  this  publication  in 
the  Federal  Register. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  10.904,  Watershed  Protection 
and  Flood  Prevention.  Office  of  Management 
and  Budget  Circular  A-9S  regarding  State  and 
local  clearinghouse  review  of  Federal  and 
federally  assisted  programs  and  projects  is 
applicable) 

Robert  L.  Eddleman, 

State  Conservationist 
Dated:  May  12. 1962. 

(FR  Doc.  a2-t37S5  nied  S-10-82:  SMi  an] 
BtLUNQ  CODE  3410-1»-M 


CIVIL  RIGHTS  COMMISSION 

Maryland  Advisory  Committee; 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
o/  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Maryland  Advisory 
Committee  to  the  Commission  will 
convene  at  6:30  p.m.  and  will  end  at  9:00 
p.m.,  on  June  7, 1982,  at  the  Fallon 
Federal  Building,  31  Hopkins  Plaza,  in 
Room  G-30,  Baltimore,  Maryland  21201. 
The  purpose  of  this  meeting  is  to  discuss 
Montgomery  County  school  closings, 
Braddock  Heights  response  to  hate 
group  activities,  and  plan  for  an 
advisory  committee  fonun  on 
Maryland's  migrant  workers. 

Persons  desiring  additional 
information  or  plarming  a  presentation 
to  the  Committee,  should  contact  the 
Chairperson,  Martha  E.  Church.  Hood 
College,  Frederick,  Maryland  21701, 
(301)  663-8083  or  the  Mid-Atlantic 
Regional  Office,  2120  L  Street,  North 
West,  Washington.  D.C.  20027.  (202) 
254-6670. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C,  May  18, 19B2. 
loha  I.  Binkley, 
AdriBory  Committee  Management  Officer. 

[FR  Doc.  8Z-13MS  niad  S-lO-at:  8:4«  an) 
MLUNO  COM  M3«-01-«l 


Pennsylvania  Advisory  Committee; 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Pennsylvania 
Advisory  Committee  to  the  Commission 
will  convene  at  1:30  p.m.  and  will  end  at 
4:00  pjn..  on  June  15, 1982,  at  the 
William  S.  Moorehead  Federal  Building. 
1000  Liberty  Avenue,  in  Room  2214, 
Pittsburgh.  Pennsylvania  15222.  The 
purpose  of  this  meeting  is  to  discuss 
current  projects,  identify  new  issues, 
and  orient  new  members. 

Persons  desiring  additional 
information  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Chairperson,  Joseph  Fisher,  166  B 
Croskey  Court,  Philadelphia. 
Pennsylvania  19103.  (215)  351-0776  or 
the  Mid-Atlantic  Regional  Office.  2120  L 
Street,  North  West  Suite  510, 
Washington,  D.C.  20037.  (202)  254-6670, 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C  May  18, 1982. 
Jolin  I.  Binkley, 

Advisory  Committee  Management  Officer. 

[FR  Doc  82-13044  Filed  &-20-82:  8.-45  am] 
BILUNO  COOC  S336-01-II 


Rhode  Island  Advisory  Committee; 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Rhode  Island 
Advisory  Committee  to  the  Commission 
will  convene  at  4:00  p.m.  and  will  end  at 
9:00  p.m..  on  June  24. 1982.  at  the  Outlet 
Broadcasting,  110  Dorrance  Street, 
Providence,  Rhode  Island  02903.  TTie 
purpose  of  this  meeting  will  be  a  report 
on  the  Affirmative  Action  and  Police 
Practices  project  from  the  subcoounittee 
members,  discuss  the  program  plans  for 
voter  redistricting  follourup  and  a  forimi 
on  civil  rights  issues  in  education  for 
1982  and  1983  in  Rhode  Island. 

Persons  desiring  additional 
information  should  contact  the 
Chairperson.  Dorothy  Davis  Zimmering. 
12  Chapin  Road,  Barrington,  Rhode 
Island,  02806.  (401)  245-3515  or  the  New 
England  Regional  Office.  55  Siunmer 
Street,  8th  Floor,  Boston,  Massachusetts, 
02110,  (817)  223-4671. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 


Dated  at  Washington,  D.C,  May  17, 1962. 
lohn  I.  Binkley. 

Advisory  Committee  Management  Officer. 

(FR  Doc.  82-13046  Filed  S-Z0-II2;  8:46  am) 
BIUJNG  COOE  S33S-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Certain  Stainless  Steel  Sheet  and  Strip 
Products  From  ttw  Federal  Republic  of 
Germany;  Initiation  of  Antidumping 
Investigation 

agency:  International  Trade 
Administration,  Commerce. 

action:  Initiation  of  antidumping 
investigation. 

summary:  On  the  basis  of  a  petition 
filed  in  proper  form  with  the  U.S. 
Department  of  Commerce,  we  are 
initiating  an  antidumping  investigation 
to  determine  whether  certain  stainless 
steel  sheet  and  strip  products  from  the 
Federal  Republic  of  Germany  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value.  We  are 
notifying  the  U.S.  International  Trade 
Commission  ("ITC")  of  this  action  so 
that  it  may  determine  whether  imports 
of  certain  stainless  steel  sheet  and  strip 
products  are  materially  injuring,  or  are 
threatening  to  materially  injure,  a  U.S. 
industry.  If  the  investigation  proceeds 
normally,  the  ITC  will  make  its 
preliminary  determination  on  or  before 
June  10. 1982.  and  we  will  make  ours  on 
or  before  October  4, 1982. 

EFFECTIVE  date:  May  21. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  S.  Clapp,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conunerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20230;  telephone  (202)  377-2438. 
SUPPLEMENTARY  INFORMATION: 

Petition 

Gn  April  26, 1982,  we  received  a 
petition  filed  by  counsel  on  behalf  of 
eleven  U.S.  specialty  steel  producers 
and  on  behalf  of  the  United  Steeworkers 
of  America.  In  compliance  with  the  filing 
requirements  of  section  353.36  of  the 
Commerce  Regulations  (19  CFR  353.36), 
the  petition  alleges  that  imports  fi-om  the 
Federal  Republic  of  Germany  of  certain 
stainless  steel  sheet  and  strip  products 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaaing  of  section  731  of  the 
Tariff  Act  of  1930.  as  amended  (19 
U.S.C  1673)  (the  "Act")  and  that  these 
imports  are  materially  injuring,  or  are 
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threatening  to  materially  injure,  a  U.S. 
industry. 

Initiation  of  Investigation 

Under  section  732(c)  of  the  Act  we 
must  determine,  within  20  days  after  a 
petition  is  Hied,  whether  a  petition  sets 
forth  the  allegations  necessary  for 
initiation  of  an  antidumping 
investigation  and  whether  it  contains 
information  reasonably  available  to  the 
petitioner  supporting  the  allegations.  We 
have  examined  the  petition  on  certain 
stainles  steel  sheet  and  strip  products 
and  have  foimd  that  it  meets  these 
requirements. 

Therefore,  in  accordance  with  section 
732  of  the  Act,  we  are  initiating  an 
antidumping  investigation  to  determine 
whether  certain  stainless  steel  sheet  and 
strip  products  h-om  the  Federal  Republic 
of  Germany  are  being,  or  are  likely  to 
be,  sold  in  the  U.S.  at  less  than  fair 
value.  If  the  investigation  proceeds 
normally,  we  will  make  our  preliminary 
determination  by  October  4. 1982. 

Scope  of  the  Investigation 

The  products  covered  by  this 
investigation  are  certain  stainless  steel 
sheet  and  strip  products.  For  a  further 
description  of  these  products  see  the 
appendix  appearing  with  this  notice. 

Notification  of  ITC 

Section  732(d]  of  the  Act  requires  us 
to  notify  the  ITC  of  this  action  and  to 
provide  it  with  the  information  we  used 
to  arrive  at  this  determination.  We  will 
notify  the  ITC  and  make  available  to  it 
all  nonprivileged  and  nonconJRdential 
information.  We  will  also  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  that 
the  ITC  confinns  it  will  not  disclose 
such  information  either  publicly  or 
under  an  administrative  protective  order 
without  the  writtten  consent  of  the 
Deputy  Assistant  Secretary  for  Import 
Administration. 

Preliminary  Determination  by  ITC 

The  ITC  will  determine  by  June  10, 
1982,  whether  there  is  a  reasonable 
indication  that  imports  of  certain 
stainless  steel  sheet  and  strip  products 
from  the  Federal  Republic  of  Germany 
are  materially  injuring,  or  are 
threatening  to  materially  injure,  a  U.S. 
industry.  If  its  determination  is  negative, 
this  investigation  will  terminate; 


otherwise,  the  investigation  will  proceed 
according  to  statutory  procedures. 
Gary  N.  Horlick. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

May  18, 1982. 

|FR  Doc.  82-14012  Filed  5-20-62;  9M  mm] 
BILLJNG  CODE  3S10-2S-« 

Foreign  Traders  Index;  Expanded  Data 
Tape  Service 

The  Foreign  Traders  Index  is  an 
automated  file  which  contains  the 
names  of  about  140,000  foreign 
companies.  In  the  past  the  (Office  of 
Trade  Information  Services  (OTIS)  has 
supplied  to  the  U.S.  business  community 
magnetic  tapes  containing  the  entire 
Foreign  Traders  Index  or  entire  country 
portions  of  the  Index.  Now.  in  addition 
to  these  standards  tapes,  OTIS  can 
produce  custom-made  tapes  using 
criteria  supplied  by  the  tape  purchaser. 
U.S.  Firms  can  have  tapes  made  which 
contain  only  the  names  of  foreign  firms 
which  are  of  interest  of  them.  Fees  for 
this  service  vary  according  to  the 
number  of  names  put  on  tape.  The  $400 
basic  fee  entitles  the  taf>e  ptu^haser  to 
1000  names.  For  every  name  over  1000, 
and  additional  fee  of  12^  will  be 
charged.  Estimates  of  total  tape  cost  can 
be  made  at  the  time  the  tape  is  ordered. 
This  service  will  become  available  on 
July  1, 1982.  For  more  information 
contact  Gerson  Brusowankin  at  (202) 
377-2988. 

Dated:  May  3, 1982. 

Stephen  B.  Strauss. 

Deputy  Assistant  Secretary  for  Trade 
Information  and  Analysis. 

[FR  Doc.  82-13S48  Filed  5-^20-62;  8:46  am] 
BILUNQ  COOC  3StO-2S-«i 

FTI  Data  Tape  Service;  Change  in  Price 

FTI  Data  Tapes  contain  information 
on  foreign  organizations  which  is  of 
interest  to  U.S.  exporters  for  list- 
building  purposes.  They  are  made 
available  by  the  International  Trade 
Administration's  Office  of  Trade 
Information  Services.  Effective  July  1. 
1982,  the  schedule  which  is  used  to 
determine  the  selling  price  of  these 
tapes  will  be  changed.  The  new 
schedule  is  as  follows: 

AJl  Information  in  the  Foreign  Traders 
Index  (FTI) 

Selling  Price:  $5,000 

FTI  Information  by  Countries 

Selling  Price:  $300  per  country 


Dated-  May  3. 1962. 

Stephen  B.  StnuM. 

Deputy  Assistant  Secretary  for  Trade 
Information  and  Analysis. 

(PR  Doc  8Z-iaMS  FUed  »-2»42:  «2:48  «■] 
BUJNQ  CODE  3510-2S-II 

TOP  Data  Tape  Service;  Change  in 
Price 

TOP  Data  Tapes  contain  listings  of 
representational  or  direct  purchase 
offers  on  the  part  of  foreign  firms  or 
government  organizations.  They  are 
made  available  by  the  International 
Trade  Administration's  Office  of  Trade 
Information  Services.  Effective  ]uly  1. 
1982.  the  schedule  which  is  used  to 
determine  the  selling  price  of  these 
tapes  will  be  changed.  The  new 
schedule  is  as  follows: 

Weekly  Compilations 
Selling  Price:  $4,200  per  year 
Bi- Weekly  Compilations 
Selling  Price:  $2,100  per  year 

Dated:  May  3. 1982. 
Stephen  B.  Strauss. 

Deputy  Assistant  Secretary  for  Trade 
Information  and  Analysis. 

(PK.  Doc  8Z-138S0  Piled  S-»-S2: 1:46  amj 
SUMG  COOC  361*-3S-4I 


Trade  Usts;  Change  in  Price 

Trade  Lists  are  Usts  of  foreign 
organizations  which  may  be  of  interest 
to  U.S.  exporters.  They  are  published  by 
the  International  Trade  Administration's 
Office  of  Trade  Information  Services. 
Effective  July  1, 1982,  the  schedule 
which  is  used  to  determine  the  selling 
price  of  these  Trade  Lists  will  be 
changed.  The  new  schedule  is  as 
follows: 


NunOer  oi  p^M  ki  kada  M 

^ 
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Trade  Lists  dated  January  1, 1982,  or 
later,  will  be  priced  according  to  this 
schedule.  For  more  information,  contact 
Gail  Brooks  at  202-377-2988. 

Dated:  May  3, 1982. 

Stephen  B.  Strauss. 

Deputy  Assistant  Secretary  for  Trade 
Information  and  Analysis. 


(FR  Doc  82-13947  FlUd  6-a0-a2:  IM I 
BtLLMQ  CODE  SeiO-tS-M 
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Hfgh  Power  Microwave  Amplifiers  and 
Components  Thereof  From  Japan 

agency:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value. 

summary:  We  have  determined  that 
radio-frequency  power  amplifier 
assemblies  and  components  thereof 
("HPA's")  specifically  designed  for 
uplink  transmission  in  the  C,  X  and  Ku 
bands  from  fixed  earth  stations  to 
communications  satellites  and  having  a 
power  output  on  one  kilowatt  or  more 
are  being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value.  The 
U.S.  International  Trade  Commission 
("ITC")  will  determine  within  45  days  of 
the  publication  of  this  notice  whether 
these  imports  are  materially  injuring,  or 
threatening  to  materially  injure,  a  U.S. 
industry. 

EFFECTIVE  DATE:  May  21,  1982. 
FOn  FURTHER  INFORMATION  CONTACT! 
Steven  Morrison.  Office  of 
Investigations,  Import  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230  (202)  377-3965. 
SUPPLEMENTARY  INFORMATION: 

Case  History 

On  July  24, 1981,  we  received  a 
petition  in  proper  form  trom  Aydin 
Corporation,  Ft.  Washington, 
Pennsylvania.  MCL,  Inc.,  of  LaGrange, 
Illinois  subsequently  requested  and  was 
granted  co-petitioner  status.  The  petition 
alledged  that  HPA's  from  Japan  were 
being  sold  in  the  United  States  at  less 
then  fair  value  and  that  such  sales  were 
materially  injuring  a  U.S.  industry.  To 
support  its  allegations  of  less  than  fair 
value  sales,  the  petiboner  compared  the 
purchase  price  of  the  goods  in  question 
with  a  value  constructed  from 
petitioner's  costs.  The  petitioner  also 
claimed  that  this  case  presented 
"critical  circumstances"  (19  U.S.C 
1873b). 

After  reviewing  the  petition,  we 
determined  it  contained  sufficient 
grounds  to  initiate  an  antidumping 
investigation.  Therefore,  we  notified  the 
U.S.  International  Trade  Commission  of 
our  action  and  on  August  17, 1961,  we 
announced  the  initiation  (46  FR  41542) 
and  served  the  Nippon  Electric 
Company.  Ltd.  ("NEC  Ltd")  with  a 
questionnaire  in  Tokyo  on  the  same  day. 
On  September  18, 1981.  the  ITC 
published  its  preliminary  finding  that 
there  was  a  reasonable  indication  that 
an  industry  in  the  United  States  was 
threatened  with  material  injury  by 
imports  of  HPA's  from  Japan  (46  FR 
46021). 


Although  the  response  was  due  on 
September  17, 1982.  the  respondent 
requested  and  received  extensions  of 
time  to  respond.  The  response  was 
received  on  October  9. 1981.  We 
conducted  a  verification  of  this  response 
in  the  beginning  of  November,  1981.  It 
revealed  substantial  variation  in  parts 
and  materials  costs  from  the  data  in  the 
response  to  the  Department  of 
Commerce's  questionnaire.  Labor  hours 
were  not  verified  because  they  were 
estimates  and  NEC  Ltd.  could  not 
support  them  by  company  records 
associated  with  the  HPA's  under 
investigation.  (Since  production  had  not 
been  completed  at  the  time  that  the 
original  response  was  due,  it  was  based 
on  cost  estimates  by  NEC  Ltd.)  At  this 
first  verification  we  requested  revised 
submissions  of  parts  and  materials  costs 
for  both  the  Klystron  and  Traveling 
Wave  Tube  (TWT')  HPA's.  On 
December  1. 1981,  NEC  Ltd.  submitted  a 
revised  responae  on  parts  and  materials 
costs  for  the  TWT  HPA's.  but  refused  to 
supply  a  revision  for  the  Klystron  HPA's 
as  we  had  requested. 

On  December  24, 1981.  we 
preliminarily  determined  that  HPA's 
from  Japan  are  being  sold  in  the  United 
States  at  less  then  fair  value  and  a 
notice  of  this  determination  was 
published  on  December  31, 1981  (46  FR 
63364).  In  that  determination  we  relied 
on  the  December  1, 1981  submission  for 
TWT  parts  and  materials,  and  the 
estimated  labor  hours  from  that 
response  for  both  the  TWT  and  Kystron 
HPA's 

In  the  preliminary  determination  we 
stated  that  the  petitioner  had  not  alleged 
all  the  facts  that  were  necessary  to 
support  a  finding  of  critical 
circimistances  according  to  the  statute 
(19  U.S.C.  1673b),  nor  did  it  submit 
evidence  pertaining  to  the  omission.  We 
therefore  determined  that  critical 
circimistances  did  not  exist.  No  new 
information  has  been  submitted  which 
would  factually  support  a  different 
determination  on  this  matter. 

On  January  8, 1982  we  sent  NEC 
America,  Inc.  ("NECAM")  a 
questionnaire.  NECAM  is  a  wholly- 
owned  subsidiary  of  NEC  Ltd.  They 
submitted  a  response  on  January  27, 
1982.  A  verification  was  conducted  in 
March,  1982  at  both  NECAM's  corporate 
headquarters  division  in  Melville,  N.Y., 
and  at  the  division  in  Fairfax,  Virginia, 
which  was  directly  responsible  for  the 
sale  and  liaison  of  the  merchandise 
which  is  the  subject  of  this  investigation. 
NECAM  submitted  an  amended 
response  dated  March  17, 1982,  which 
changed  estimated  data  in  its  original 
response  to  reflect  actual  cost 
experience  in  the  intervening  time. 


A  second  verification  of  NEC  Ltd.  was 
conducted  in  March  1982,  after  the 
Department  of  Commerce  had  issued  its 
preliminary  determination.  During  this 
verification  the  Department  discovered 
that  the  information  submitted  by  NEC 
Ltd  varied  greatly  from  the  financial 
date  in  the  company  records. 
Information  relied  on  in  this  final 
determination  is  based  on  the  verified 
data  irom  NEC  Ltd.,'s  records  and  not 
on  NEC  Ltd.'s  submitted  data.  The  labor 
hours  supplied  by  NEC  Ltd  were 
estimated  and  these  estimates  could  not 
be  verified  from  company  records. 
Therefore,  the  Department  has  used  the 
best  information  otherwise  available 
which  in  this  case  is  the  verified 
information  with  the  exception  of  the 
number  of  labor  hours  for  assembly. 
With  respect  to  assembly  labor  hours, 
the  Department  used  the  petitioner's 
labor  hour  estimates  and  adjusted  for 
extra  testing  procedures  and  design 
costs. 

The  respondent  submitted  a  request 
for  postponement  of  the  public  hearing 
and  for  extension  of  time  for  the  final 
determination.  In  a  Federal  Register 
notice  dated  January  25, 1982  (47  FR 
3393),  we  postponed  the  public  hearing 
until  April  7, 1982.  and  the  final 
determination  until  May  17, 19S2. 

Scope  of  Investigation 

For  purposes  of  this  investigation, 
HPA's  are  radio-fiequency  power 
amplifier  assemblies  and  components 
thereof  specifically  designed  for  uplink 
transmission  in  the  C  X.  and  Ku  bands 
from  fixed  earth  stations  to 
communication  satellites  and  having  a 
power  output  of  one  kilowatt  or  more. 
HPA's  may  be  imported  in  subassembly 
form,  as  complete  amplifiers,  or  as  a 
component  of  higher  level  assemblies 
(generally  earth  stations).  They  are 
currently  classified  under  item  685.29  of 
the  Tariff  Schedules  of  the  United 
States. 

Since  NEC  Ltd.  is  the  only  known 
manufacturer  of  all  the  HPA's  that  were 
exported  from  Japan  to  the  United 
States  during  the  period  of  investigation, 
we  limited  our  investigation  to  that 
company.  There  were  two  distinct  types 
of  HPA's  exported  to  the  United  States 
during  the  period:  Klystron  amplifiers, 
which  include  a  Klystron  output  tube; 
and  TWT  amplifiers,  which  include  a 
traveling  wave  output  tube. 

The  period  of  this  investigation  covers 
the  HPA's  sold  by  NEC  Ltd.  and 
NECAM  in  the  period  March  1. 1981 
through  August  31, 1981.  These  were 
manufactured,  tested  and  delivered  in 
the  period  March  through  December, 
1961.  These  consisted  of  9  Klystron 
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HPA'a  and  20  TWT  HPA's  sold  to  the 
Communications  Satellite  Corporation 
("Comsat")  under  contracts  ESOC-1263 
and  ESOC-1284  respectively. 

Methodology  for  Fair  Value  Compaiisoo 

In  making  fair  value  comparisons,  we 
compared  United  States  price  with 
foreign  market  value. 

U.S.  Price 

To  determine  the  United  States  price 
of  the  merchandise,  we  used  purchase 
price,  as  defined  in  section  772(b]  of  the 
Tariff  Act  of  193a  as  amended  ("the 
Act"],  because  the  merchandise  was 
sold  to  ao  unrelated  U.S.  customer  at  a 
price  agreed  upon  before  it  was 
imported  into  the  United  States. 
Adjustments  were  made  by  deducting 
charges  specified  under  section  772(d]  of 
the  Act.  These  included  the  following 
expenses  incurred  in  Japan:  inland 
freight,  airport  usage,  handling,  airport 
storage,  and  cartage.  Deductions  for 
expenses  of  importation  of  this 
merchandise  into  the  United  States  were 
made  for  storage,  handling  and  related 
items  incorporated  into  U.S.  broker 
charge*  and  U.S.  inland  freight 

Foreign  Market  Vafaw 

To  arrive  at  the  foreign  market  value 
of  the  merchandise,  we  used  constructed 
value,  as  defined  in  section  773(e)  of  the 
Act,  because  there  were  no  sales  of 
HPA's  in  the  home  market  or  to  third 
countries. 

We  constructed  the  foreign  market 
value  of  HPA's  by  adding  the  material 
and  fabrication  costs,  the  normal 
general  expenses  of  the  manufactiu^r 
(which  exceeded  the  statutory 
minimum),  the  proportional  direct  and 
general  expenses  of  NECAM,  which  sold 
the  HPA's  under  investigation  (and 
other  products)  in  &e  United  States, 
letter  of  credit  commissions  and  fees  for 
discounting  these  letters  of  credit  for 
advance  payment  the  statutcwy  profit  of 
8%  of  the  ffHreign  market  value  except 
for  packing,  ami  the  cost  of  padung.  The 
fabricatico  costs  were  a  composite  of 
data  from  the  best  iiiformation 
available,  including  the  data  in  the 
petition,  where  applicable. 

Fmding  off  Lasa  Than  Fair  Vahw  Sales 

Based  on  a  comparison  of  purchase 
price  to  constructed  value  of  both  the 
Klystron  HPA's  and  the  TWT  HPA's,  we 
have  foand  let*  than  fair  value  margins 
for  both  products.  The  mai^na  are: 

25.4%    TWT  hi^  power  amplifiers. 
•    41.4%    Kl3r«tron  h^  power 
amplifiers. 

41.4%    For  parts  of  U^  power 
amplifiers  unless  sach  parts  are 
dedicated  exchwively  for  oae  in 


TWT  hi^  power  ampUfiers  in 
wdiich  case  the  margin  is  25.4%. 
Since  many  parts  of  Klystron  HPA's 
are  interchangeable  with  TWT  HPA's, 
the  security  deposit  for  HPA  parts  shall 
be  the  same  as  for  Klystron  HPA's, 
unless  the  importer  can  demonstrate 
that  the  parts  are  dedicated  solely  for 
use  in  TWT  HPA's. 

Issues 

Major  issues  in  this  investigation  are 

presented  below. 

Petitioner's  Statamoit  of  Issues 

Issue:  Petitioner  requests  that  an 
adjustment  be  made  for  Ucense  fees  to 
be  assessed  under  a  technical  know- 
how  agreement  between  NEC  Ltd.,  and 
a  U.S.  manufacturer,  not  a  party  to  these 
proceedings,  pertaining  to  certain 
Klystrons  and  TWT  tubes. 

DOC  position:  We  confirmed  the 
existence  of  such  an  a^eement  during 
verification.  NEC  Ltd.  states  that  the 
tubes  used  in  the  Comsat  contract  did 
not  come  undo-  the  technical  know-how 
agreement  NEC  Ltd.  stated  ttiat  no 
royalties  were  due  under  the  licensing 
agreement  and  that  none  would  be  paid 
for  the  tubes  used  in  the  Comsat  HPA's. 
We  called  the  U.S.  manufacturer 
(licensor)  and  it  confirmed  that  no 
royalties  were  due  for  the  tubes  used  by 
NEC  Ltd.  for  the  Comsat  HPA's. 
Therefore,  we  made  no  adjustment  for 
the  petitioner's  claim  for  license  fees. 

Respondenis'  StatemMit  of  Issues 

Issue:  The  respondent  asserted  that 
the  expense  incmrcd  by  NEC  Ltd.  for 
immediatB  payment  of  money  sent  to  it 
from  NECAM  via  a  letter  of  credit  with 
delayed  payment  tarms  was  simply  a 
short  term  method  of  fimmrfaig  its  US. 
operations  by  the  parent  company,  and 
therefore  Hae  Dq>artment  should  not  add 
this  expense  to  foreign  market  value  of 
the  HPA's.  It  said  that  there  was  not 
basis  for  treating  these  transactions 
differently  than  any  other  short  term 
financing  arrangnnent  It  also  argued 
that  if  the  Department  did  add  the  letter 
of  credit  expense  to  the  constructed 
value  it  should  also  subtract  all  interest 
expenses  firom  the  G,  S  &  A  calculation 
(to  avoid  double  counting  the  same 
expense). 

DOCpoaitkm:  Ihe  faitenial  transfer  of 
funds  to  NEC  Ltd.  was  made  by  letter  of 
credit  and  telegraphic  tranafar  of  funds. 
Such  transfers  were  specifically 
required  by  the  purchase  ordo-  between 
NECAM  and  NBC  Ltd.  lot  Comsat 
contracto  ESOC 1283  and  ESOC 1264. 
These  transfiers  tA  funds  are  not  a 
general  financing  of  the  US.  subsidiary. 
They  are  a  specific  aiiaageiiient  directly 
applicable  to  the  financing  of  the  sale  of 


the  specific  merchandise  which  is  the 
subject  of  this  investigation. 

NEC  Ltd.  did  not  establish  the 
magnitude  of  the  impact  that  such  letter 
of  credit  interest  charges  had  on  G, 
S  &  A,  if  any.  They  did  not  document 
that  such  charges  were  included  in  their 
G,  S  ft  A.  During  die  second  verification 
of  NEC  Ltd.  in  Mardi,  1962  financial 
information  for  the  October  throo^ 
December.  1981  quarter  was  requested. 
NEC  Ltd.  did  not  provide  it  Most  of  the 
expense  for  discounting  these  letters  of 
credit  associated  with  tiie  Comsat 
contracts  occurred  during  this  quarter. 
Since  NEC  Ltd.  has  failed  to  establish  to 
what  extent,  if  any,  the  letter  of  credit 
interest  chaiges  are  included  in  G, 
S  ft  A,  the  Department  has  not  made  any 
adjustment  to  G,  S  ft  A  for  Aese  nrterest 
charges  even  diongh  it  has  added  them 
to  the  foreign  market  value  as  a 
circumstance  of  sale  adjustment 

Issue:  The  respondent  asserted  ttiat 
the  Department  of  Commerce  erred  in 
the  calculation  methodology  for  G,  S  ft 
A  expenses  of  NEC  in  the  preliminary 
determination. 

DOC  position:  In  its  original  response, 
NEC  Ltd.  calculated  its  G.  S  ft  A 
expense  as  a  percentage  of  "cost  of 
sales".  The  Act  (19  U.S.C  1677b(e)), 
indicates  that  G,  S  &  A  calculations 
should  be  expressed  as  a  percentage  of 
materials  and  fabrication  or  processing 
costs.  At  the  time  that  the  preliminary 
determination  was  made,  we  understood 
the  term  "cost  of  sales"  as  used  by  NEC 
Ltd.  in  its  response  to  the  Department's 
questionnaire  to  mean  materials, 
fabrication  and  G.  S  ft  A.  If  thte  woe  the 
situation,  then  the  G,  S  ft  A  calculated 
by  NEC  Ltd.  would  have  been 
understated.  Based  on  an  affidavit  with 
supporting  documentation  and 
infonnaticm  obtained  during  the  sec(Mid 
verification  of  NEC  Ltd^  it  has  been 
determined  that  the  term  "cost  of  sales" 
as  used  by  NEC  Ltd.  in  the  original 
response,  did  not  include  its  G,  S  ft  A. 
Therefore,  the  calcnation  of  G.  S  ft  A 
has  been  revised  as  suggested  by 
respondent 

Issue:  The  respondent  argues  that  &e 
G,  S  ft  A  expense  of  one  of  seven  grueps 
within  a  division  of  NECAM  was 
primarily  responsible  for  all  aspects  off 
the  Comsat  contracts  in  the  United 
States  and  that  sudi  expense  should  be 
apportioned  over  the  division's  entire 
sales  in  determining  the  total  G,  S  ft  A 
as  a  percentage  of  sales  allocated  to  tiie 
Comsat  contracts. 

DOC  position:  In  its  response  lo  the 
Department's  questionnaire,  NECAM 
proposed  Aat  the  contribution  of  the 
Radio  and  Transmission  (RftT)  division 
to  NECAM's  G.  S  ft  A  be  based  on  die 
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ratio  of  the  R*T  division's 
Administrative  Group  expenses  divided 
by  all  of  R&T  division's  sales.  The 
Administrative  Group  is  the  one  group 
(of  seven)  in  the  R&T  division  which 
markets  and  performs  services  for  NEC 
Ltd.  on  the  products  under  investigation. 
The  Department's  view  is  that  it  would 
not  be  a  proper  allocation  method  to  use 
only  Administrative  Group  expenses; 
rather  they  should  be  apportioned  on 
the  basis  of  expenses  of  the  R&T 
Division.  The  entire  R&T  division  had  G, 
S  &  A  expenses  in  connection  with  most 
of  these  sales,  not  included  in  the 
Administrative  Group's  expense.  The 
Department  has  made  its  proration 
based  on  comparing  expenses  and  sales 
from  the  same  unit,  namely  the  G,  S  &  A 
expense  of  the  entire  R&T  division, 
divided  by  the  sales  of  the  entire  R&T 
division. 

Issue:  Respondent  argues  that  the 
overall  G,  S  &  A  expenses  of  NECAKTs 
Headquarters  division  should  not  be 
allocated  as  overhead  costs  to  the 
products  under  investigation.  They  state 
that  the  only  involvement  of  NECAM's 
Headquarters  in  the  sale  of  products 
under  investigation  are  in  terms  of 
arranging  shipping  documentation  and 
letters  of  credit.  Respondent  claims  that 
the  Department  should  prorate  the  time 
and  related  expenses  of  personnel 
involved  in  these  activities  to  allocate 
G,  S  &  A  expenses  of  NECAM. 

Alternatively,  the  respondent  argues 
that  the  Department  should  use  their 
internally  formulated  management  fee 
for  the  NECAM  G,  S  &  A  calculation. 
Their  management  fee  is  principally 
based  on  the  amount  of  interest 
expenses  incurred  and  the  number  of 
employees  directly  working  on  a 
contract. 

DOC  position:  NECAM's  expenses  for 
operating  in  the  United  States  include 
establishing  policies,  facilities,  providing 
centralized  functions  such  as  accounting 
and  financing,  and  general  coordination 
with  the  parent  company  in  Japan.  In 
addition,  the  Headquarters  division 
arranged  for  shipping  and 
documentation  distributions  for  the 
Comsat  contracts. 

We  determined  that  the  management 
fee  by  which  the  Headquarters  division 
taxes  its  operating  divisions  is  weighted 
to  tax  this  expense  based  on 
outstanding  interest  expenses  and  the 
number  of  people  involved  in  the 
activity.  The  Comsat  merchandise  was 
not  subjected  to  this  interest  expense 
and  had  few  people  directly  working  on 
it.  We  have  determined  that  a  more 
reasonable  method  of  allocating  the  cost 
of  operating  NECAM  through  its 
headquarters  should  be  based  on  the 
value  of  the  transactions  which  benefit 


from  this  supervisory  control.  Therefore, 
we  calculated  G,  S  &  A  for  Headquarters 
division  as  a  percentage  of  total 
NECAM  sales. 

IsBue:  The  respondent  claims  that 
conmiissions  and  service  revenues 
should  be  added  to  total  sales  in 
apportioning  NECAM  Headquarters  G.  S 
&  A  expense. 

DOC  position:  The  proposed 
adjustment  has  no  measureable  effect 
on  the  dumping  margins  calculated, 
unless  such  margins  are  computed  to 
two  more  decimal  places  of  accuracy. 
We  determined  that  we  will  not 
consider  such  as  adjustment  under 
section  773(f)  of  the  Act  which  allows 
us  to  disregard  insignificant 
adjustments. 

Issue:  The  respondent  claims  a 
conversion  rate  should  be  used  other 
than  the  one  used  by  the  Department  in 
its  preliminary  determination  in 
calculating  foreign  market  value.  The 
respondent  argued  that  the 
Department's  regulations  require  such 
as  adjustment  under  19  CFR  353.56(b). 
That  rule  states  in  part  "Where  prices 
under  consideration  are  affected  by 
temporary  exchange  rate  fluctuations, 
no  differences  between  prices  being 
compared  resulting  solely  from  such 
exchange  rate  fluctuations  will  be  taken 
into  consideration." 

DOC  position:  Based  upon 
examination  of  the  exchange  rate  data, 
we  have  determined  that  there  were  no 
temporcuy  exchange  rate  fluctuations 
around  the  date  of  sale.  Our  selection  of 
the  date  of  contract  to  determine  the 
rate  of  exchange  is  required  by  DOC's 
regulations.  The  rate  of  exchange  used, 
as  required  by  19  CFR  353.56(a],  is  based 
on  the  date  of  sale  (1  Yen  =  $.004938). 

Issue:  The  respondent  has  argued  that 
a  discount  allowed  for  the  Klystron  HPA 
contract  price  should  not  be  substracted 
entirely  from  the  U.S.  price  for  the 
equipment 

DOC  position:  During  the  first 
verification,  it  was  determined  that 
during  final  negotiations  of  the  two 
contracts,  NEC  Ltd.  granted  a  discount 
to  Comsat  which  was  entirely 
subtracted  from  the  contract  line  price 
for  "documentation"  in  the  Klystron 
HPA  contract.  The  discount  was 
described  as  being  based  on  the  fact 
that  NEC  Ltd.  was  also  awarded  the 
TWT  contract.  For  purposes  of  our 
calculation  the  discount  was  applied  to 
the  Klystron  equipment  price  smce  there 
would  have  been  no  contract  without 
the  purchase  of  the  equipment 

Issue:  Respondent  maintains  that  the 
price  compcuisons  should  include  testing 
costs  in  addition  to  equipment  costs. 

DOC  position:  Based  on  verified 
representations  by  respondent  it  was 


determined  that  equipment  and  testing 
costs  were  combined  and  not  able  to  be 
segregated  on  the  books  and  financial 
records  of  NEC  Ltd.  Therefore,  we 
added  contract  line  items  for  equipment 
and  for  testing  when  calculating  the  U.S. 
(nice  to  make  it  comparable  to  the 
respondent's  financial  data  used  in 
determining  foreign  market  value. 

Issue:  Respondent  alleges  that  it  is 
improper  to  subtract  U.S.  height  and 
U.S.  broker  charges  from  the  line  items 
for  equipment 

DOC  position:  During  the 
investigation,  it  was  determined  that  the 
United  States  price  for  equipment 
included  inland  freight  and  charges 
relating  to  processing,  handling  and 
storage  which  constitute  the  brokerage 
fees.  These  charges  were  subtracted 
from  the  U.S.  Price  for  equipment  and 
testing  as  required  by  19  U.S.C.  1677a  to 
determine  an  ex  factory  comparison  to 
the  constructed  value.  The  items 
indicated  above,  which  were 
incorporated  into  the  calcualtion  of  U.S. 
price,  are  not  part  of  the  separate 
contract  line  items  for  duty  or 
intercontinental  air  freight  in  the  two 
Comsat  contracts.  The  determination  of 
U.S.  price  is  not  adjusted  for  U,S.  duty  or 
intercontinental  air  freight 

Issue:  Respondent  alleges  that  the 
Klystron  HPA  packing  costs  were 
correcUy  stated  in  its  questionnaire 
response.  They  argue  that  the 
verification  report  indicates  that  the 
packing  costs  as  indicated  in  the 
response  are  reasonable  and  that  no 
adjustment  is  warranted. 

DOC  position:  NEC  Ltd.'s  response  to 
the  Department's  questionnaire 
contained  estimated  packing  costs  for 
the  Klystron  and  TWT  HPA's  in  yen. 
The  conversion  bom  yen  to  dollars  was 
miscalculated  in  the  preliminary 
determination,  but  only  for  the  Klystron 
HPA's.  Although  the  same  amounts  in 
yen  were  used  in  both  determinations, 
the  dollar  amount  afier  converting  the 
currency,  is  higher  in  this  final 
determination.  The  only  change  to 
packing  costs  from  those  used  in  the 
preliminary  determination  is  to  correcUy 
calculate  the  dollar  value  of  packing 
costs  with  respect  to  Klystron  HPA's 
using  the  respondent's -estimated  costs 
in  yen. 

Verification 

In  accordance  tvith  section  776(a)  of 
the  Act  we  verified  the  information 
used  in  making  this  determination.  In  a 
few  instances  the  best  information 
available  was  used  for  items  which 
could  not  be  verified  from  company 
books  and  records.  We  were  granted 
access  to  the  books  and  records  of  the 
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foreign  manufactiirer.  However  the 
respondent,  after  the  first  verification, 
temporarily  refused  to  give  the 
Department  custody  of  copies  of  records 
which  we  requested.  We  used  standard 
verification  procedures,  iochiding  on- 
site  inspection  of  the  manufacturers' 
operations  and  examination  of 
accounting  records  and  randomly 
selected  documents  containing  reievant 
information. 

Final  DeterminatioD 

Based  on  our  investigation  and  in 
accordance  with  section  735(a)  of  the 
Act,  we  have  reached  a  fmal 
determination  that  HPA's  from  Japan 
are  being,  or  are  iiliely  to  be,  sold  in  the 
United  States  &t  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act. 

Continuation  of  Suspension  of 
liquidation 

The  liquidation  of  all  entries,  or 
withdrawals  from  warehouse,  for 
consumption  of  this  merchandise  wriO 
continue  to  be  suspended.  The  U.S. 
Customs  Service  will  continue  to  require 
posting  of  a  cash  deposit,  bond,  or  other 
security  in  the  amonnts  listed  below, 
expressed  as  a  percentage  of  the  F.O.B. 
value  of  the  high  jKJwer  microwave 
amplifiers  from  Japan  for  transmission 
in  die  C  X,  or  Ku  bands  as  foQowa: 

25.4%    TWT  high  power  amplifiers. 

41.4%    Klystron  hijgh  power 
amplifiers. 

41.4%    for  parts  of  hi^  power 
amplifiers  unless  such  parts  are 
dedicated  exclusively  for  use  in 
TWT  high  power  amplifiers,  in 
which  case  the  rate  is  25.4% 

ITC  NofificatioB 

We  are  notifying  the  ITC  and  making 
available  to  it  all  non-privileged  and 
nonconfidential  information  relating  to 
this  investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  confidential 
information  in  our  files,  provided  it 
confirms  that  it  wiU  not  disclose  such 
information,  either  publicly  or  under  an 
administrative  protective  order,  without 
the  written  consent  of  the  Deputy 
Assistant  Secretary  for  Import 
Administration.  If  the  ITC  determines 
that  material  in)ury  or  threat  of  material 
injury  does  not  exist,  this  proceeding 
will  be  terminated  and  all  securities 
posted  as  a  result  of  the  suspension  of 
liquidation  will  be  refunded  or 
cancelled.  If,  however,  the  ITC 
determines  that  siich  injury  does  exist, 
we  will  isssue  an  antidumping  order, 
directing  Costoma  officers  to  assess  an 
antidoniping  duty  on  all  HPA's  from 
Japan  entered,  or  withdrawn  from 
warehouse,  for  constimptrion  after  the 


suspension  of  bquidation,  equal  to  the 
amount  by  which  the  foreign  market 
value  of  the  merchandise  exceeds  the 
United  States  price.  This  determination 
is  being  published  pursaant  to  section 
735(d)  of  the  Act  (19  U.S.C.  1673d(d)). 
Gary  N.  Horiick. 

Acting  Assistant  Secretary  for  Trade 
Administration. 
May  17. 1982. 

(FR  Doc  82-14013  nM  S-20-«e  ft46  ub| 
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Prestressed  Concrete  Steei  Wire 
Strand  From  South  Africa;  Suspension 
of  Investigation 

AGBICV:  International  Trade 
Administration.  Commerce. 
action:  Notice  of  suspension  of 
investigation. 

summary:  The  Department  of 
Commerce  has  decided  to  suspend  the 
countervailing  duty  investigation 
involving  prestressed  concrete  steel 
wire  strand  (PC  strand]  from  South 
Africa.  The  basis  for  the  suspension  is 
an  agreement  by  Haggie  Limited,  the 
only  known  South  African  manufacturer 
and  exporter  of  PC  strand,  to  renounce 
all  benefits  which  we  preliminarily 
found  to  be  boimties  or  grants  on 
exports  of  the  subject  merdiandise  to 
the  United  States. 
EFFECTIVE  OATC  May  21, 1982. 
FOR  FURTHBt  ■g'OI— ATION  CONTACT! 
Joseph  A.  Black,  Office  of  Investigations, 
Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230, 
(202)  377-1774. 

SUPPHMPfTAWV  ■^OnHATIOW.  On 
November  9, 1981.  we  received  a 
petition  from  counsel  for  American 
Spring  Wire  Cmporation.  Bethlehem 
Steel  Corporation.  Florida  Wire  &  Cable 
Company  and  Shinko  Wire  America. 
Inc.  The  petition  alleged  that  the 
govenmient  of  South  Africa  provides 
bounties  or  ^^nts  to  its  producers  and 
exporters  of  PC  strand  through  the 
following  pro^wns:  preferential  railroad 
rates,  reduced  harbor  rates,  reduced 
ocean  freight  rates,  export  credit 
insurance,  pre-  and  post-shipment 
financing.  Export  Incentive  Programs, 
the  Iron/Steel  Export  Promotion 
Scheme,  em|rfoyee  training  allowances, 
beneficiation  allowances  for  base 
mineral  processing,  homeland 
development  and  other  indirect  benefits. 

After  reviewing  the  petition,  we 
determined  that  it  contained  sufficient 
grounds  upon  which  to  initiate  a 
countervailing  duty  investigatian. 
Therefore,  on  November  25, 1981,  we 
aimounced  our  initiation  (46  FR  58283). 


We  presented  a  questionnaire 
concerning  the  allegations  to  the 
government  of  South  Africa.  On 
February  25. 1982.  we  received  a 
response  to  the  questiormaire  which 
covers  the  period  of  calendar  years  1960 
and  1981.  Between  March  9  and  March 
17,  we  verified  this  mfmmation  by  a 
review  of  government  documents  and 
company  books  and  records  of  Haggie 
Limited,  the  only  known  manufacturer 
and  exporter  in  South  Africa  of  the 
subject  merchandise.  We  stated  in  our 
notice  of  initiation  of  the  investigation 
that  we  expected  to  issue  a  preliminary 
determinati(Hi  by  February  2, 1982. 
However,  we  postponed  the  preliminary 
determination  on  January  12, 1982.  to  no 
later  than  April  8, 1982.  and  published  a 
notice  in  the  Federal  Regtater  (47  FH 
2789).  The  reason  for  tlie  postponement 
was  diat  we  determined,  in  accordance 
with  section  703(e)(1)(B)  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act"), 
that  the  investigation  was 
extraordinarily  compficated. 

Coimsel  for  Haggie  Limited,  in  a  letter 
dated  February  28, 1982,  proposed 
entering  into  a  suspension  agreement 
pursuant  to  section  704  of  the  Act  and 
S  355.31  of  the  Commerce  Regulations. 
On  April  8, 1982.  we  preliminarily 
determined  tiiat  the  government  of 
South  Africa  is  providing  bounties  or 
grants  to  manufactxirers,  producers,  and 
exporters  of  PC  strand  under  three 
export  programs.  The  imigrams 
preliminarily  found  to  be 
countervailable  were  the  railroad  rate 
differential;  the  Export  Incentive 
Programs,  categories  B,  C  and  D;  and  the 
Iron/Steel  Export  Promotion  Scheme. 
On  the  same  date.  April  8, 1982  Haggie 
and  the  Department  of  Commerce 
initialed  a  proposed  suspension 
agreement  which  was  based  upon 
Haggle's  agreement  to  eliminate 
completely  %11  benefits  whidi  we 
preliminarily  found  to  be  botmties  or 
grants  on  exports  of  the  subject 
merchandise  to  the  United  States. 

Notice  of  the  affirmative  preliminary 
countervailing  duty  determination  was 
published  in  the  Federal  Register  on 
April  14. 1982  (47  FR  16060],  We  directed 
the  U.S.  Customs  Service  to  suspend 
liquidation  of  all  entries,  or  withdrawals 
from  warehouse,  for  consumption  of  tte 
subject  merdiandise  cm  or  after  April  14, 
1962,  and  to  require  a  cash  deposit  or 
bond  in  the  amount  of  27.1  percent  of  the 
f.o.b.  value  of  the  merchandise. 

On  April  8. 1962  we  provided  copies 
of  the  proposed  suspension  agreement 
between  Haggie  Limited  and  the 
Department  of  Commerce  to  the 
petitioners  for  their  consultation  and  to 
other  parties  to  the  proceeding  for  their 
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comments.  Notice  of  the  proposal 
concerning  suspension  of  the 
investigation  was  published  in  the 
Federal  Register  on  April  28, 1982  (47  PR 
18162). 

The  Department  consulted  with  the 
petitioners  and  has  considered  the 
comments  submitted  with  respect  to  the 
proposed  suspension  agreement.  We 
have  determined  that  the  agreement 
eliminates  the  bounties  or  grants 
completely  with  respect  to  the  subject 
merchandise  exported  directly  or 
indirectly  to  the  United  States,  can  be 
monitored  effectively,  and  is  in  the 
public  interest.  We,  therefore,  find  that 
the  criteria  for  suspension  of  an 
investigation  pursuant  to  section  704  of 
the  Act  have  been  met.  The  terms  and 
conditions  of  the  agreement  are  set  forth 
in  Annex  1  to  this  notice. 

Pursuant  to  section  704(f)(2)(A)  of  the 
Act,  the  suspension  of  liquidation  of 
entries,  or  withdrawals  from  warehouse, 
for  consumption  of  PC  strand  from 
South  Africa  effective  April  14, 1982,  as 
directed  in  the  Preliminary  Affirmative 
Countervailing  Duty  Determination  is 
hereby  terminated.  Any  cash  deposits 
on  entries  of  PC  strand  from  South 
Africa  pursuant  to  that  suspension  of 
hquidation  shall  be  refunded  and  any 
bonds  or  other  security  shall  be 
released. 

The  Department  intends  to  conduct  an 
administrative  review  within  twelve 
months  of  the  publication  of  this 
suspension  as  provided  in  section  751  of 
the  Act. 

Notwithstanding  the  suspension 
agreement,  the  Department  will  continue 
the  investigation,  if  we  receive  such  a 
request  in  accordance  with  section 
704(g)  of  the  Act  within  20  days  after  the 
date  of  publication  of  this  notice. 

This  notice  is  published  pursuant  to 
section  704(f)(1)(A)  of  the  Act. 
Gary  N.  HorUck, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

May  17, 1982. 

Annex  I — Strand  From  South  Africa 
Agreement 

Prestressed  Concrete  Steel  Wire  Strand 
From  the  Republic  of  South  Africa 
Agreement 

Pursuant  to  the  provisions  of  section 
704  of  the  Tariff  Act  of  1930  (the  Act) 
and  S  355.31  of  the  Commerce 
Regulations,  the  United  States 
Department  of  Commerce  (the 
Department)  enters  into  the  following 
Suspension  Agreement  with  Haggie 
Limited  (Haggie).  Head  Office.  Lower 
Cremiston  Road,  Jupiter,  Johannesburg 
2093,  South  Africa.  On  the  basis  of  this 
Agreement,  the  Department  shall 


suspend  its  countervailing  duty 
investigation  with  respect  to  prestressed 
concrete  steel  wire  strand  from  the 
Republic  of  South  Africa  in  accordance 
with  the  terms  and  provisions  set  forth 
below: 

A.  Product  Coverage 

The  Suspension  Agreement  is 
applicable  to  all  prestressed  concrete 
steel  wire  strand  manufactured  by 
Haggie  Limited  and  directly  or  indirectly 
exported  to  the  United  States 
(hereinafter  referred  to  as  the  subject 
product).  Prestressed  concrete  steel  wire 
strand  is  used  to  compress  concrete  to 
provide  active  resistance  to  loads  in 
such  items  as  girders,  beams,  pilings  and 
other  building  products.  It  is  currently 
provided  for  in  item  number  642.1120  of 
the  Tariff  Schedules  of  the  United  States 
Annotated. 

B.  Basis  of  the  Agreement 

1.  Haggie  is  the  only  known 
manufacturer/exporter  of  the  subject 
product.  Haggie  voluntarily  agrees  not  to 
apply  for  or  receive  any  benefits  from 
the  South  African  Transport  Service's 
railroad  freight  rates  for  export,  the 
Export  Incentive  Programs  administered 
by  the  South  African  Department  of 
Industries,  Commerce  &  Tourism,  and 
the  Iron/Steel  Export  Promotion  Scheme 
on  exports  of  the  subject  product. 
Specifically: 

(a)  Haggie  will  pay  the  domestic 
container  rate  on  the  subject  product 
described  in  paragraph  A  above,  for  all 
shipments  destined  for  the  United  States 
leaving  Haggle's  factory  on  or  after 
April  1, 1982. 

(b)  Haggie  will  not  apply  for  or 
receive  the  tax  credit  allowed  on  the 
value-added  component  of  the  subject 
product  for  all  shipments  entering  the 
United  States,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
September  1, 1962. 

(c)  Effective  April  1, 1982  the  Finance 
Charges  Aid  Scheme  has  been 
terminated  by  the  Republic  of  South 
Africa.  Haggie  will  not  apply  for  or 
receive  benefits  under  this  program  if  it 
is  reinstated, 

(d)  Haggie  wall  not  apply  for  or 
receive  a  tax  deduction  on  market 
development  expenses  under  the  Export 
Marketing  Assistance  Program  with 
respect  to  shipments  of  the  subject 
product  entering  the  United  States,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  September  1. 
1982. 

(e)  Haggie  will  not  participate  in  the 
fron/Steel  Export  Promotion  Scheme 
with  respect  to  shipments  of  the  subject 
product  entering  the  United  States,  or 
withdraivn  from  warehouse,  for 


consumption  on  or  after  September  1. 
1982. 

Renunciation  of  the  receipt  of  these 
beneHts  does  not  constitute  an 
admission  by  Haggie  that  such  benefits 
are  bounties,  grants  or  subsidies  within 
the  meaning  of  the  U.S.  countervailing 
duty  law  or  any  other  U.S.  law. 

Haggie  certifies  that  no  new  benefits 
will  be  applied  for  or  received  for  the 
subject  product  as  a  substitute  for  any 
benefits  eliminated  by  this  Agreement 

2.  In  accordance  with  the  provisions 
of  the  Act  and  applicable  regulations, 
this  Agreement  applies  to  the  product 
described  in  Paragraph  A  which  is 
produced  in  the  Republic  of  South 
Africa  and  exported  directly  or 
indirectly  to  the  United  States. 

3.  Haggie  agrees  that  during  the  six- 
month  period  following  the  effective 
date  of  the  suspension  of  the 
investigation  the  quantity  of  the  subject 
product  exported  directly  or  indirectly 
to  the  United  States  from  the  Republic  of 
South  Africa,  will  not  exceed  the 
quantity  of  such  exports  during  the  six- 
month  period  of  June  through  November 
1981. 

4.  The  Department  vtdll  monitor  all 
exports  of  the  subject  product  to  the 
United  States  during  the  six-month 
period  following  the  effective  date  of  the 
suspension  of  the  investigation  and  will 
issue  instructions  to  deny  entry,  or 
withdrawal  from  warehouse,  for 
consumption  of  the  subject  product 
exported  in  excess  of  the  quantity 
exported  during  the  period  June  through 
November  1981. 

C.  Monitoring 

Haggie  agrees  to  supply  to  the 
Department  such  information  as  the 
Department  deems  necessary  to 
demonstrate  that  it  is  in  full  compliance 
with  this  Agreement.  Haggie  will  notify 
the  Department  if  it:  (1)  Transships  the 
subject  product  through  third  countries, 
(2)  alters  its  position  with  respect  to  any 
terms  of  the  Agreement,  (3)  applies  for 
or  receives  directly  or  indirectly  the 
benefits  of  the  programs  described  in 
Paragraph  B  for  the  manufacture  of  the 
subject  products  exported  to  the  United 
States. 

Furthermore,  Haggie  agrees  to 
undertake  the  obligation  to  report  to  the 
Department  within  15  days  of  the 
beginning  of  each  calendar  quarter 
(April,  July,  October,  January)  the 
volume  of  prestressed  concrete  steel 
wire  strand  it  has  exported  to  the  United 
States.  Haggie  also  agrees  to  permit 
such  verification  and  data  collection  as 
deemed  necessary  by  the  Department  in 
order  to  monitor  this  Agreement.  The 
Department  shall  request  such 
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information  and  perform  such 
verifications  periodically  pursuant  to 
administrative  reviews  conducted  under 
section  751  of  tlie  Act. 
D.  Reopening  of  the  Investigation 
The  Department  shall  terminate  this 
Agreement  and  will  reopen  the 
investigation  or  issue  a  countervailing 
duty  order,  as  appropriate  imder 
§  355.32  of  the  Commerce  Regulations,- 
with  respect  to  prestressed  concrete 
steel  wire  strand  from  the  Republic  of 
South  Afiica  described  in  Paragraph  A 
above  and  exported  to  the  United  States 
by  Haggie  Limited  if  the  Department 
determines  pursuant  to  section  704(i){l) 
of  the  Act,  that  Haggie  has  altered  or 
terminated  its  renunciation  of  all 
benefits  described  in  Paragraph  B  above 
or  has  not  otherwise  honored  its 
obligations  under  this  Agreement.  The 
Department  will  also  terminate  this 
Agreement  and  will  reopen  the 
investigation  or  issue  a  countervailing 
duty  order,  as  appropriate  under 
§  355.32  of  the  Commerce  Regulations,  if 
it  determines  that  the  suspension  of  this 
investigation  is  no  longer  in  the  public 
interest  or  that  effective  monitoring  is  no 
longer  practicable  as  required  by  section 
704(d)(1)  (A)  and  (B),  or  if  this 
Agreement  has  been  violated. 

Additionally,  should  Maggie's  annual 
imports  account  for  less  than  85%  of  the 
prestressed  concrete  steel  wire  strand 
imported  to  the  United  States  from  the 
Republic  of  South  Africa,  the 
Department  on  its  own  initiative  or  at 
the  request  of  the  petitioner,  may 
terminate  this  Agreement  and  reopen 
the  investigation  or  issue  a 
coimtervailing  duty  order,  as 
appropriate  under  5  355.32  of  the 
Commerce  Regulations.  If  reopened,  the 
investigation  will  be  resumed  for  all 
prestressed  concrete  steel  wire  strand 
exporters  as  if  the  affirmative 
preliminary  determination  was  made  on 
the  date  that  the  Department  terminates 
this  Agreement 

Signed  on  this  17th  day  of  May,  1982. 

For  Haggie  Ltd. 
By  Larry  R  Klayman, 
Special  Counsel,  Haggie  Ltd. 

I  have  determined  that  the  provisions 
of  Paragraph  B  completely  eliminate  the 
bounties  or  grants  that  the  Republic  of 
South  Africa  is  providing  with  respect  to 
prestressed  concrete  steel  wire  strand 
exported  directly  or  indirectly  to  the 
United  States  and  that  the  provisions  of 
Paragraph  C  ensure  that  this  Agreement 
can  be  monitored  effectively  pursuant  to 
section  704(d)  of  the  Act.  Furthermore,  I 
have  determined  that  this  Agreement 
meets  the  requirements  of  section  704(b) 
of  the  Act  and  is  in  the  public  interest  a^ 
required  in  section  704(d)  of  the  Act. 


U.S.  Department  of  Commerce. 

By  Gary  N.  Horlick, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc  82-14014  Piled  5-20-82: 8:45  am] 
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National  Bureau  of  Standards 

National  Conference  on  Weights  and 
Measures;  Meeting 

Notice  is  hereby  given  that  the  67th 
Aimual  Meeting  of  the  National 
Conference  on  Weights  and  Measures 
will  be  held  July  12-16, 1982  at  the 
Atlanta  Marriott  Hotel,  in  Atlanta, 
Georgia. 

The  National  Conference  on  Weights 
and  Measures  is  an  organization  of 
weights  and  measures  enforcement 
ofHcials  of  the  States,  counties,  and 
cities  of  the  United  States  as  well  as 
associated  Federal,  industry,  and 
consumer  representatives.  The  annual 
meeting  of  the  Conference  brings 
together  the  enforcement  officials,  other  . 
govenunent  officials,  and 
representatives  of  business,  industry, 
trade  associations,  and  consumer 
organizations  for  the  purpose  of  hearing 
and  discussing  subjects  that  relate  to  the 
fields  of  weights  and  measures 
technology  and  administration. 

Pursuant  to  authority  in  its  Organic 
Act  (15  U.S.C.  272(5)),  the  National 
Bureau  of  Standards  acts  as  a  sponsor 
of  the  National  Conference  on  Weights 
and  Measures  in  order  to  provide  the 
technical  basis  for  uniformity  among  the 
States  in  the  complex  of  laws, 
regulations,  methods,  and  testing 
equipment  that  comprises  regulatory 
control  by  the  States  of  commercial 
weighing  and  measuring. 

The  meeting  is  open  to  the  pubUc.  A 
registration  fee  of  $85  per  person  has 
been  estabHshed  by  the  Conference 
Executive  Committee  to  pay  for 
expenses  of  the  meeting.  Additional 
information  concerning  the  Conference 
program  and  arrangement  may  be 
obtained  from  Mr.  Albert  D.  Tholen, 
Executive  Secretary,  National 
Conference  on  Weights  and  Measures, 
National  Bureau  of  Standards, 
Washington,  D.C.  20234;  telephone— 
301/921-2401. 

Dated:  May  17, 1982. 
Ernest  AmUor, 
Director. 

[FR  Doc  82-13816  Piled  5-20-82: 8:46  ara| 
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Proposed  Revision  to  Federal 
Information  Processing  Standard  86; 
Additional  Controls  for  Use  WItti  ASCII 

Under  the  provisions  of  Pub.  L  89-306 
(79  Stat  1127: 40  U.SC.  759(f))  and 
Executive  Order  11717  (38  FR  12315, 
dated  May  11. 1973),  the  Secretary  of 
Commerce  is  authorized  to  estabUsh 
uniform  Federal  automatic  data 
processing  standards. 

On  January  29, 1981,  a  notice  was 
published  in  the  Federal  Register  (46  FR 
9687-9688),  announcing  the  approval  of 
Federal  Information  Processing 
Standards  Publication  (FIPS  PUB)  86, 
Additional  Controls  for  Use  with  ASCIL 
On  February  5, 1982,  a  notice  was 
published  in  the  Federal  Register  (47  FR 
5450)  indicating  that  the  Secretary  of 
Commerce  had  amended  FIPS  PUB  86  by 
changing  the  effective  date  from  January 
29, 1982  to  September  30, 1982,  and 
indicating  that  a  proposed  revision  to 
the  applicability  section  of  FIPS  PUB  86 
would  be  forthcoming.  This  notice  gives 
that  proposed  revision  and  solicits 
comments. 

In  FIPX  PUB  86,  section  11  on 
Implementation  Schedule  contains  the 
expression  "in  conformance  with  this 
standard."  As  a  result  of  comments 
received  in  response  to  the  January  29, 
1981  notice,  it  is  proposed  to  revise 
section  8.  Applicability,  and  section  10, 
Qualifications,  to  clarify  the  meaning  of 
"conformance"  in  the  context  of  FIPS 
PUB  86,  by  replacing  sections  8  and  10 
with  the  following  paragraphs: 

8.  Applicability.  This  standard  is 
applicable  to  the  acquisition  and  use  of  all 
ADP  equipment  and  services  that  involve 
character  imaging  which:  (1)  Employ  the 
character  set  and  encoding  conventions 
prescribed  by  FIPS  PUB  1-1  (ASCII)  and  FTPS 
PUB  35  (Code  Extension  in  7  or  8  Bits);  (2) 
employ  character-oriented  controls;  and  (3) 
are  consistent  with  the  device  arcliitectural 
assumptions  given  in  Appendix  B  of  ANSI 
X3.e4-1979.  All  ADP  terminal  devices 
containing  alphanumeric  keyboards  and 
either  CRT  displays  or  printers  that  may  be 
used  in  any  form  of  on-line  interactive 
applications  (such  as  data  entry]  or  stand- 
alone off-line  data  preparation,  and  which 
satisfy  all  tiu«e  of  the  conditions  above,  are 
covered  by  this  standard.  A  waiver  must  be 
requested  in  accordance  with  the  waiver 
provisions  in  section  12  below  for  the 
acquisition  of  ADP  terminal  equipment 
having  control  functions  defined  by  this 
standard  (or  their  operational  equivalents) 
which  are  performed  by  means  that  do  not 
conform  with  the  provisions  of  this  standard. 

10.  Qualifications.  Terminals  conforming 
with  this  standard  need  not  implement  all  (rf 
the  control  functions  defined  by  this 
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standard,  and  they  may  implement 
supplemental  character-oriented  control 
functions  not  defined' by  this  standard. 
However,  when  any  of  the  control  functions 
defined  by  this  standard  (or  their  operational 
equivalents)  are  implemented,  they  must  be 
implemented  in  accordance  with  the 
provisions  of  this  standard.  Additionally, 
computer  resident  control  software  may  be, 
or  may  not  be.  required  to  implement  all 
features  of  this  standard,  at  the  option  of  the 
procuring  agency. 

Note. — Announcement  of  a  planned  related 
FIPS  on  bit-oriented  controls  in  the  Federal 
Register  is  currently  being  processed;  its 
publication  is  anticipated  to  occur  in  the  near 
future.  This  note  is  explanatory  and  is  not 
part  of  Fire  86. 

Prior  to  the  submission  of  this 
proposed  revision  to  the  Secretary  of 
Commerce  for  review  and  approval  as 
an  amendment  to  a  Federal  Information 
Processing  Standard,  it  is  essential  to 
assure  that  proper  consideration  is  given 
to  the  views  of  Federal  departments  and 
agencies,  the  public.  State  and  local 
governments,  and  to  offerors  of 
applicable  equipment  and  services.  The 
purpose  of  this  notice  is  to  solicit  such 
views. 

Interested  parties  may  obtain  a  copy 
of  FIPS  PUB  86  from,  and  submit 
comments  in  writing  to.  the  Director. 
Institute  for  Computer  Sciences  and 
Technology,  National  Bureau  of 
Standards.  Washington,  DC  20234. 
ATTENTION:  Proposed  Revision  to  FIPS 
PUB  86  on  Additional  Controls.  To  be 
considered,  comments  relating  to  this 
announcement  must  be  received  on  or 
before  August  18. 1982. 

Written  comments  received  in 
response  to  this  notice  will  be  made  part 
of  the  public  record  and  be  available  for 
inspection  and  copying  in  the  Central 
Reference  and  Records  Inspection 
Facility.  Room  6078,  Main  Commerce 
Building.  14th  Street  between 
Constitution  Avenue  and  E  Street  N.W, 
Washington,  DC  20230. 

Persons  desiring  further  information 
about  this  proposed  revision  to  FIPS 
PUB  86  may  contact  Mr.  John  L  Little. 
System  Components  Divison,  Center  for 
Computer  Systems  Engineering,  Institute 
for  Computer  Sciences  and  Technology, 
National  Bureau  of  Standards, 
Washington.  DC  20234.  telephone:  301/ 
921-3723. 

Dated;  May  17, 1982. 
Ernest  AmbUr. 

Director. 

|FR  Doc  82-13815  Filed  5-20-gZ:  MS  uaj 
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National  Oceanic  and  Atmospheric 
Administration 

Marine  Mammals;  Western 
Geophysical  Co.,  et  al.;  Issuance  of 
Letters  of  Authorization 

Notice  is  hereby  given  that  the 
National  Marine  Fisheries  Service 
issued  Letters  of  Authorization  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended,  to 
conduct  activities  allowed  under  50  CFR 
Part  228,  Subpart  B— Taking  of  Ringed 
Seals  Incidental  to  on-Ice  Seismic 
Activities  to  the  following: 
Western  Geophysical  Company.  351  E. 
International  Airport  Road, 
Anchorage,  Alaska  99502.  Issued  on 
May  18. 1982. 
Consolidated  Georex  Geophysics,  809 
Hampshire  Road.  Suite  203.  Westlake 
Village,  Cahfomia  91361.  Issued  on 
May  18, 1962. 
Geophysical  Service  Inc.,  5801  Silverado 
Way,  Anchorage,  Alaska  99502. 
Issued  on  May  18, 1962. 
These  letters  of  Authorization  are 
vahd  for  the  remainder  of  1982  and  are 
subject  to  the  provisions  of  the  Marine 
Manmial  Protection  Act  of  1972  (18 
U.S.C.  1361-1407)  and  the  Regulations 
Governing  Small  Takes  of  Marine 
Mammals  Incidental  to  Specified 
Activities  (50  CFR  Part  228.  Subparts  A 
and  B).  These  Letters  of  Authorization 
are  available  for  review  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
3300  Whitehaven  Street,  N.W., 
Washington.  D.C.;  and 
Regional  Director,  National  Marine 
Fisheries  Service.  Alaska  Region,  P.O. 
Box  1668,  Juneau.  Alaska  99802. 
Dated-  May  18, 1982. 
Richard  B.  Roe, 

Acting  Director,  Office  of  Marine  Mammals 
and  Endangered  Species,  National  Marine 
Fisheries  Service. 

(FR  Doc.  82-13074  FUsd  fr-2D-B2: 8:48  am) 
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Marine  Mammals;  Naval  Ocean 
Systems  Center;  Modification  of 
Permit 

On  August  12, 1977,  Notice  was 
published  in  the  Federal  Register  (42  FR 
40962)  that  a  Permit  had  been  issed  to 
the  Naval  Ocean  Systems  Center, 
Department  of  the  Navy,  San  Diego, 
California.  The  Permit  is  modified  as 
follows: 

Section  B-10  is  modified  l^ 
subsdtuting  the  following:  "B-10.  This 
Permit  is  valid  with  respect  to  the  taking 


authorized  herein  until  December  31, 
1985." 

This  modification  is  effective  on  May 
21, 1982. 

The  Permit  as  modified,  and 
documentation  pertaining  to  the 
modification  are  available  for  review  in 
the  following  offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street,  N.W.,  Washington, 
D.C.;  and 

Regional  Director,  Southwest  Region, 
National  Marine  Fisheries  Service,  300 
South  Ferry  Street,. Terminal  Island, 
California  90731. 

Dated;  May  14, 1982. 
Richard  B.  Roe, 

Acting  Director.  Office  of  Marine  Mammals 
and  Endangered  Species,  National  Marine 
Fisheries  Service. 

|FR  Doc.  82-13975  Filed  S-20-82:  8:45  am) 
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COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPEO 

Procurement  List  1982;  Additions 

AGENCY:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

ACTION:  Additions  to  procurement  list. 

SUMMARY:  This  action  adds  to 
Procurement  List  1982  military  resale 
commodities  to  be  produced  by  and  a 
service  to  be  provided  by  workshops  for 
the  blind  and  other  severely 
handicapped. 

EFFECTIVE  DATE:  May  21. 1982. 
ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  2009 14th  Street  North. 
Suite  610,  Arlington.  Virginia  22201. 
FOR  FURTHER  INFORMATION  CONTACT: 
C.  W.  Fletcher  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  On 

December  18. 1981  and  February  22, 
1982,  the  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped  published  notices  (46  FR 
61694  and  47  FR  7721)  of  proposed 
additions  to  Procurement  List  1982, 
November  12, 1981  (46  FR  55740). 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  mihtary  resale 
commodities  and  service  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C  46- 
48c,  85  Stat.  77. 

Accordingly,  the  foUowing  military 
resale  commodities  and  service  are 
hereby  added  to  Procurement  List  1962: 
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Military  Resale  Item  Nos.  and  Names 

No.  541    Scrubber,  Bathroom,  with  handle 
No.  542    Scrubber,  Kitchen,  with  handle 
No.  543    Scrubber,  Grill  and  Garage,  with 

handle 
No.  966    Cover,  Ironing  Board,  Color  Coated 

SIC  7331 

Mailing  Service,  Department  of  Treasury, 
Bureau  of  Engraving  and  Printing,  14th  and 
C  Streets,  S.W.,  Washington,  D.C 

C.  W.  Fletcher, 

Executive  Director. 

|FR  Doc.  82-13838  Filed  &-20-82;  8:46  ani| 
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Procurement  List  1982;  Proposed 
Addition* 

agency:  Committee  for  Purchase  from 
the  Bhnd  and  Other  Severely 
Handicapped. 

action:  Proposed  Additions  to 
Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  Procurement  List 
1982  commodities  to  be  produced  by  and 
services  to  be  provided  by  workshops 
for  the  blind  and  other  severely 
handicapped. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  June  23, 1982. 

ADDRESS:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped,  2009  14th  Street  North. 
Suite  610,  Arlington,  Virginia  22201. 

FOR  FURTHER  INFORMATION  CONTACT:  C 

W.  Fletcher  (703)  557-1145. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2),  85  Stat.  77.  Its  purpose  is  to 
provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  action. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  workshops  for  the 
blind  or- other  severely  handicapped. 

It  is  proposed  to  add  the  following 
conunodities  and  services  to 
Procurement  List  1982,  November  12, 
1981  (46  FR  55740): 

Class  6532 

Gown,  Hospital,  6532-00-104-9895 

Gown,  Patient,  Examining,  6532-00-421-7828 

Class  845$ 

Holder.  IdentiHcation,  Personnel,  8455-00- 
898-9730 

SIC  7349 

Custodial  Services,  Smithsonian  Institute, 
Service  Center,  North  Capitol  Street 
Washington,  D.C 


Janitorial,  Mechanical  Service,  Federal 

Building,  Courthouse,  Bowling  Green, 

Kentucky 
Janitorial/Custodial,  Federal  Building  and 

U.S.  Courthouse,  4th  and  Market  Street, 

Camden,  New  Jersey 
Janitorial  Service,  U.S.  Courthouse,  68  Court 

Street  Entrance,  Buffalo,  New  York 
Janitorial  Services,  Federal  Building, 

Bonneville  Power  Administration.  1002  N.E. 

HoUaday  Street  Portland,  Oregon 
Janitorial  Service,  Salem  District  Office  of 

BLM,  1717  Fabry  Road.  S.E.,  Salem,  Oregon 

SIC  7399 

Part  Sorting.  Hill  AFB,  Utah 

C  W.  Fletcher. 

Executive  Director. 

|FR  Doc  82-13937  Filed  &-2D-B2: 8:46  am] 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Army 


Agenda:  The  Civilian  Physical  Life  and  Social 
Scientists  Working  Group  of  the  Army 
Science  Board  1982  Summer  Study  oo 
Science  and  Engineering  Personnel  will 
meet  for  briefings,  discussions,  and 
assessment  of  science  and  engineering 
personnel  needs,  and  for  classified 
briefings  by  MICOM  and  NASA  personnel 
addressing  that  subject.  This  meeting  will 
be  closed  to  the  public  in  accordance  with 
Section  552b(c)  of  Title  5,  U.S.C, 
specifically  subparagraph  (1)  thereof,  and 
Title  5.  U.S.C  App.  1.  subsection  10(d).  The 
classified  and  non-classified  matters  to  be 
discussed  are  so  inextricably  intertwined 
so  as  to  preclude  opening  any  portion  of 
the  meeting.  Hie  ASB  Administrative 
Officer.  Helen  M.  Bowen,  may  be  contacted 
for  further  information  at  (202)  695-3039  or 
697-9703. 

Helen  M.  Bowen, 

Administrative  Officer. 

[FR  Doc  8»-ISSa2  FUed  5-40-82: 8:45  «■] 
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Army  Science  Board;  Closed  Meeting        Am,y  science  Board;  Closed  Meeting 


In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  aimouncement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  Committee:  Army  Science  Board 
(ASB) 

Date  of  Meeting:  Wednesday,  Jime  9, 1962 

Time:  0830-1700  hours,  June  9,  (Qosed) 

Place:  U.S.  Army  Medical  Research  and 
Development  Command,  Fort  Detrick,  MD 

Agenda:  The  Army  Science  Board  1982 
Summer  Study  Group  on  Chemical  Warfare 
will  meet  to  receive  classified  briefings  and 
hold  discussions  on  the  Biological  Threat 
and  Army  Medical  Research,  Development 
Test  and  Evaluation  (RDTE)  Program  and 
Chemical/Biological  Defense.  This  meeting 
will  be  closed  to  the  public  in  accordance 
with  Section  552b(c)  of  Title  6,  U.S.C, 
specifically  subparagraph  (1)  thereof,  and 
Title  5,  U.S.C.  App.  1,  subsection  10(d).  The 
classified  and  non-classified  matters  to^be 
discussed  are  so  inextricably  intertwined 
so  as  to  preclude  opening  any  portion  of 
the  meeting.  The  ASB  Administrative 
Officer,  Helen  M.  Bowen,  may  be  contacted 
for  further  information  at  (202)  695-3039  or 
697-9703. 

Helen  M.  Bowen. 

Administrative  Officer. 

(FR  Doc  82-13961  FUed  5-20-82: 8:46  ami  — 
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Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Committee  Meeting: 

Name  of  the  committee:  Army  Science  Board 

(ASB) 
Date  of  meeting:  Tuesday,  June  15, 1982 
Time:  0830-1700  hours.  June  15,  (Closed) 
Place:  U.S.  Army  Missile  Command 

(MICOM)/NASA,  Huntsville,  Alabama 


In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  Commitee  Meeting: 

Name  of  the  Committee:  Army  Science  Board 
(ASB) 

Dates  of  Meeting:  Monday,  June  21, 1982; 
Tuesday,  June  22, 1982 

Times:  0830-1600  hours  on  June  21, 1982 
(Closed);  0830-1600  hours  on  June  22, 1962 
(Closed) 

Place:  The  Pentagon.  Washington,  D.C  in 
Room2E715B 

Agenda:  The  Army  Science  Board  Ad  Hoc 
Subgroup  conducting  a  study  on  BaUistic 
Missile  Defense  will  meet  to  receive 
classified  briefings,  present  progress 
briefings,  and  hold  discussions  of  same. 
This  meeting  will  be  closed  to  the  pubUc  in 
accordance  with  section  552b(c)  of  Title  5, 
U.S.C,  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C.  App.  1, 
subsection  10(d).  The  classified  and  non- 
classified matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The 
ASB  Administrative  Officer,  Helen  M. 
Bowen,  may  be  contacted  for  further 
information  at  (202)  695-3039  or  697-6703. 

Helen  M.  Bowen, 

Administrative  Officer. 

FR  Doc  82-13953  FUed  5-20-82: 8:45  ara) 
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Army  Science  Board;  Closed  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  follovnng  Commitee  Meeting: 

Name  of  the  Committee:  Army  Science  Board 

(ASB) 
Date  of  Meeting:  Thursday,  June  24, 1982; 

Friday,  June  25. 1982 
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Timer  0830-1700  hovn  on  June  24, 1982 
(Closed):  0830-1600  hours  on  June  ZS,  1982 
(Closed) 

Place:  The  Pentagon.  Washingtoo.  D.C.  (exact 
location  to  be  determined) 

Agenda:  The  Army  Science  Board  1982 
Summer  Study  Croup  on  Science  and 
Engineering  Penonnel  iwill  meet  for  a 
Plenary  Session  of  classified  briefiags  and 
discussions  and  then  break  up  into  Ae 
three  working  groups  for  this  effort  1) 
Civilian  Engineers.  2)  Civilian  Scientists, 
and  3)  Uniformed  Scientists  and  Engineers. 
The  Summer  Study  addresses  the  Army's 
problem  of  recruiting,  retaining,  and 
maintaining  a  reasonably  balanced  age 
proGle  of  civilian  S&E  personnel.  Tins 
meeting  wil  be  closed  to  the  public  in 
accordance  with  section  552b(c)  of  Title  5. 
U.S.C.  specifically  subparagraph  (1) 
thereof,  and  Title  5,  U.S.C.  App.  1, 
subsection  10(d).  The  classified  and  non- 
classified matters  to  be  discussed  are  so 
inextricably  intertwined  so  as  to  preclude 
opening  any  portion  of  the  meeting.  The 
ASB  Adminisrative  OfTicer,  Helen  M. 
Bowen,  may  be  contracted  for  further 
information  at  (202)  605-3039  or  697-0703. 

Helen  M.  Bowen, 

Administrative  Officer. 

FR  Doc  M-iaOM  FUad  5-20-82;  8.-4*  uij 
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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Mortis  Oil  Co.;  Proposed  Remedial 
Order 

Pursuant  to  10  CFR  205.192(c).  the 
Economic  Regulatory  Adnunistration 
(ERA)  of  the  Department  of  Energy 
hereby  gives  notice  of  a  Proposed 
Remedial  Order  which  was  issued  to 
Morris  Oil  Company,  P.O.  Box  1029, 
Colimibia,  Mississippi  39429.  This 
Proposed  Remedial  Order  charges 
Morris  Oil  Company  with  pricing 
violations  in  the  amount  of  $166,005.88 
connected  with  the  sales  of  motor 
gasoline  during  the  period  July  1, 1979 
through  September  30, 197a 

A  copy  of  the  Proposed  Remedial 
Order,  with  confidential  information 
deleted,  may  be  obtained  from  Mr. 
William  R.  Gibson,  Deputy  Director, 
Altanta  Office,  Economic  Regulatory 
Administratioa  1655  Peachtree  Street 
^fW.,  Atlanta.  Georgia  30309.  Telephone 
(404)  881-2661.  On  or  before  Jime  7. 1982 
any  aggrieved  person  may  file  a  Notice 
of  Objection  with  the  U.S.  Department 
of  Energy,  Office  of  Hearings  and 
Appeals.  Federal  Building,  12th  and 
Permsylvania  Avenue,  NW., 
Washington,  D.C.  20461,  in  accordance 
with  10  CFR  205.193. 


Issued  in  Atlanta,  Georgia  on  the  12th  day 
of  May  1962. 
Leonard  F.  Bittnat. 

Director,  Atlanta  Office,  Economic 
ReguaJtory  Administratioa. 

Concurrence: 
Susan  P.  Tate. 
Deputy  Regional  Counsel. 


[FR  Doc  82-1381 
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[Case  No.  640C  00390] 

Signal  Petroleum;  Proposed  Consent 
Order 

AQENCY:  Economic  Regulatory 

Administration,  DOE. 

action:  Notice  of  proposed  Consent 

Order  and  opportunity  for  comment 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  announces  a  proposed 
Consent  Older  with  Signal  Petroletmi 
and  provides  an  op>portunity  for  public 
comment  on  the  terms  and  conditions  of 
the  proposed  Consent  Order. 
DATE:  Comments  by:  Jime  21, 1982. 
ADDRESS:  Send  comments  to:  Thomas  A. 
Fry,  111,  Director,  Houston  Office, 
Economic  Regolatory  Administration 
One  Allen  Center,  500  Dallas  Avenue, 
Suite  880,  Hoaston,  Texas  77002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Fry,  HI,  Director,  Houston 
Office,  Economic  Regulatory 
Administratioa.  One  Allen  Center,  500 
Dallas  Avenue,  Suite  860,  Houston, 
Texas  77t)02,  (713)  226-5421. 

Copies  of  the  Consent  Order  may  be 
obtained  free  of  charge  by  writing  or 
calling  this  office. 

SUPPLBMBn-ARY  MFORMATION:  On  April 
29, 1982,  the  ERA  executed  a  proposed 
Consent  Order  with  Signal  Petroleum  of 
Metairie,  Louisiana.  Under  10  CFR 
205.199j(b),  a  proposed  Consent  Order 
which  involves  the  sum  of  $500,000  or 
more,  excluding  interest  and  penalties, 
becomes  effective  no  sooner  than  thirty 
days  after  publication  of  a  notice  in  the 
Federal  Register  requesting  conunents 
concerning  the  proposed  Consent  Order. 
Although  the  ERA  has  signed  and 
tentatively  accepted  the  proposed 
Consent  Order,  the  ERA  may,  after 
consideration  of  the  comments  it 
receives,  ?vithdraw  its  acceptance  and, 
if  appropriate,  attempt  to  negotiate  a 
modification  of  the  Consent  Order  or 
issue  the  Consent  Order  as  signed. 

I.  The  Consent  Order 

Signal  Petroletmi,  with  its  home  office 
located  in  Metairie.  Louisiana,  is  a  finn 
engaged  in  the  production  and  sale  of 
domestic  crude  oil,  and  was  subject  to 


the  Mandatory  Petroleum  Price  and 
Allocation  Regulations  at  10  CFR  Parts 
210,  211,  and  212  during  the  period 
covered  by  this  Consent  Order.  To 
resolve  certain  potential  civil  liability 
arising  out  the  Mandatory  Petroleum 
Allocation  and  Price  Regulations  and 
related  regulations.  10  CFR  Parts  205, 
210,  211,  and  212  in  connection  with 
Signal's  transactions  involving  domestic 
crude  oil  during  the  period  of  federal 
price  controls,  the  ERA  and  Signal 
Petroleum  entered  into  a  Consent  Order, 
the  significant  terms  of  which  are  as 
follows: 

A.  During  the  period  covered  by  the 
Consent  Order,  Signal  produced  and 
sold  domestic  crude  oil.  ERA  has 
asserted  that  Signal  wras  a  producer,  as 
that  term  was  defined  in  the 
Regulations. 

B.  The  ERA  has  alleged  that  Signal 
sold  crude  oil  at  prices  in  excess  of  the 
applicable  ceiling  or  maximum  lawful 
selling  prices  in  violation  of  the 
Regulations. 

C.  He  execution  of  this  Consent 
Order  constitutes  neither  an  admission 
by  the  company  nor  a  finding  by  DOE  of 
any  violation  by  the  company  of  any 
statute  or  regulation. 

n.  Refunds 

Disposition  of  Refunds 

Under  this  Consent  Order,  Signal  will 
pay  within  30  days  of  the  effective  date 
of  this  Consent  Order  the  sum  of 
$1,500,000.00  including  interest  to  DOE 
for  deposit  in  the  U.S.  Treasury  for 
ultimate  disposition  by  DOE  in 
accordance  with  appUcable  laws  and 
regulations.  Upon  full  satisfaction  of  the 
terms  and  conditions  of  this  Consent 
Order  by  Signal  Petroletmi,  the  DOE 
releases  Signal  from  any  civil  claims 
that  the  DOE  may  have  arising  out  of  the 
specified  transactions  during  the  period 
covered  by  this  Consent  Order. 

in.  Subnission  of  Written  Comments       \ 

Interested  persons  are  invited  to 
submit  written  comments  concerning  the 
terms  and  conditions  of  this  Consent 
Order  to  the  address  given  above. 
Comments  should  be  identified  on  the 
outside  of  the  envelope  and  on  the 
documents  submitted  with  the 
designation,  "Comments  on  Signal 
Petroleum  Consent  Order".  The  ERA 
will  consider  all  comments  it  receives 
by  4:30  p.m.  local  time.  June  21. 1982. 
Any  information  or  data  considered 
confidential  by  the  person  submitting  it 
must  be  identified  as  such  in  accordance 
with  the  procedures  In  10  CFR  205.9(f). 
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Issued  in  Dallas,  Texas  on  the  10th 
day  of  May  1982. 
Thomas  A.  Fty,  III, 

Director,  Houston  Office.  Economic 
Regulatory  Administration. 

|FR  Doc.  82-13963  Filed  S-20-82;  8:45  sm) 
MUJNO  CODE  MSO-OI-M 


Spencer  Companies,  Inc.;  Proposed 
Remedial  Order 

Pursuant  to  10  CFR  205.192(c).  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
hereby  gives  notice  of  a  Proposed 
Remedial  Order  which  was  issued  to 
The  Spencer  Companies,  Inc  P.O.  Box 
45.  Huntsville,  Alabama  35804.  This 
Proposed  Remedial  Order  charges  The 
Spencer  Ck)mpanie8,  Inc..  with  pricing 
violations  in  the  amount  of  $126,755.48 
connected  with  the  sales  of  refined 
petroleum  products  during  the  period 
January  19. 1979  through  December  31. 
1979. 

A  copy  of  the  Proposed  Remedial 
Order,  with  confidential  information 
deleted,  may  be  obtained  from  Mr. 
William  R.  Gibson,  Deputy  Director. 
Atlanta  OfHce.  Economic  Regulatory 
Administration,  1655  Peachtree  Street. 
NW.,  Atlanta,  Georgia  30309,  Telephone 
(404)  881-2661.  Within  15  days  of 
publication  of  this  notice,  any  aggrieved 
person  may  file  a  Notice  of  Objection 
with  the  U.S.  Department  of  Energy, 
Office  of  Hearings  and  Appeals,  Federal 
Building,  12th  and  Pennsylvania 
Avenue,  NW.,  Washington.  D.C.  20461, 
in  accordance  with  10  CFR  205.193. 

Issued  in  Atlanta,  Georgia  on  the  12th  day 
of  May  1982. 

Leonard  F.  Bittner, 

Director,  Atlanta  Office.  Economic 
Regulatory  Administration. 

Concurrence: 
Susan  P.  Tale. 
Deputy  Regional  Counsel. 

|FR  Doc  82-13966  Filed  5-20-82: 8:45  ua] 
BILUNa  COOC  e4S0-0V4l 


Energy  Information  Administration 

Char>ge  of  Public  Hearing 

aqency:  Energy  Information 
Administration,  DOE. 

ACTION:  Notice  of  change  of  date  of 
Public  Hearing. 

summary:  The  Energy  Information 
Administration  (ELA)  of  the  Department 
of  Energy  solicited  comments 
concerning  proposed  changes  to  the 
Petroleum  Supply  Data  Collection  forms. 


In  an  effort  to  maximize  public 
participation  in  the  revision  of  these 
forms.  EIA  proposed  to  conduct  a  public 
hearing  on  Thursday,  May  27, 1982,  and 
continued  on  Friday,  May  28, 1982,  if 
necessary,  in  the  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington.  D.C.  20585,  beginning  at 
9:00  a.m.  (e.s.t.).  This  public  hearing  has 
been  changed  to  Thursday  June  10, 1982. 
beginning  at  9:00  a.m.  (e^s.t.)  and  will  be 
held  in  the  Forrestal  Building,  Room  lE- 
245.  The  reason  for  this  change  is  to 
allow  the  various  concerned  individuals 
more  opportunity  to  adequately  respond 
to  this  request. 

Correction 

In  Federal  Register  notice  Volume  47, 
number  79,  Friday,  April  23, 1982,  on 
page  17614  make  the  following  changes. 

1.  On  page  17614,  third  column  the 
date  for  the  public  hearing  of  May  27 
and  28, 1982,  is  changed  to  June  la  1982. 

2.  On  page  17614,  third  column  the 
date  to  provide  oral  testimony  is 
changed.from  May  7, 1982,  to  May  27, 
1982.  and  a  copy  of  the  presentation  will 
be  due  no  later  than  4:30  p.m.  on  June  7. 
1982. 

3.  On  page  17614.  third  column  the 
date  to  provide  only  written  comments 
is  change  fi^m  May  21, 1982,  to  June  7. 
1982.  The  following  are  the  correct 
dates: 

DATES:  Those  wishing  to  provide  oral 
testimony  at  the  public  hearing  must 
request  to  speak  at  the  hearing  no  later 
than  4:30  p.m.  Friday.  May  27. 1982  and 
must  submit  a  copy  of  their  presentation 
to  the  Energy  Information 
Administration  by  4:30  p.nL  Monday, 
June  7, 1982  at  the  latest. 

Those  wishing  only  to  provide  written 
comments  must  submit  a  copy  of  these 
comments  to  the  Energy  Information 
Administration  by  4:30  p.m.  Friday,  June 
7. 1982  at  the  latest. 

ADDRESS:  Send  comments,  requests  to 
speak  at  the  hearing,  and  written 
presentation  to:  Special  Projects 
Manager.  EI-422.  Mail  Stop  2H-058, 
OBce  of  Oil  and  Gas.  Energy 
Information  Administration. 
Washington  D.C.  20585. 

for  further  information  or  copies 
of  revised  forms  and  instructions 
contact: 

Gary  L.  Oleson  or  Paul  Chapman,  EI- 
422,  Mail  Stop  2H-058,  Office  of  OU  and 
Gas,  Energy  Information  Administration, 
Washington.  D.C.  20585.  Telephone: 
202-252-9884. 


Issued  in  Washington.  D.C  on  May  18, 
19B2. 

].  Erkl  Evofwi. 

Administrator,  Energy  Information 
Administration. 

|FK  Doc  82-14021  Filed  5-20-82:  a'45  am| 
BUMa  OOOE  MC»^-« 

Agency  Forms  Under  Review  by  ttM 
Office  of  Management  and  Budget 
agency:  Energy  Information 
Administration.  DOE. 

ACTION:  Notice  of  submission  of  request 
for  clearance  to  the  Office  of 
Management  and  Budget. 

summary:  Under  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  the  Department  of  Energy 
(DOE)  notices  of  proposed  collections 
under  review  will  be  published  in  the 
Federal  Register  on  the  Thursday  of  the 
week  following  their  submission  to  the 
office  of  Management  and  Budget 
(OMB).  Following  this  notice  is  a  list  of 
DOE  proposals  sent  to  OMB  for 
approval  between  April  23. 1962.  and 
May  20. 1962. 

Each  entry  contains  the  following 
information  and  is  listed  by  the  DOE 
sponsoring  office:  (1)  The  form  number 
(2)  Form  title;  (3)  Type  of  request,  e.g.. 
new.  revision,  or  extension;  (4) 
Frequency  of  collection;  (5)  Response 
obligation,  i.e.,  mandatory;  voluntary,  or 
required  to  obtain  or  retain  benefit;  (8) 
Type  of  responsent;  (7)  An  estimate  of 
the  number  of  responsents;  (8)  Annual 
respondent  burden,  i.e.,  an  estimate  of 
the  total  number  of  hours  needed  to  fill 
out  the  forms;  (9)  A  Brief  abstract 
describing  the  proposed  collection. 
FOR  FUltTHER  INFORMATION  CONTACT 
John  Gross.  Director,  Forms  Clearance 
and  Burden  Control  Division,  Energy 
Information  Administration,  M.S.  7413, 
Federal  Building,  12th  and  Pennsylvania 
Avenue.  NW..  Washington,  D.C  20461. 
(202)  633-9464. 

Jefferson  B.  Hill.  Department  of 
Energy  Desk  Officer,  Office  of 
Management  and  Budget,  726  Jackson 
Place,  NW..  Washington,  D.C  20503. 
(202)  395-7340. 

Anita  Ducca,  Federal  Energy 
Regulatory  Commission  Desk  Officer, 
Office  of  Management  and  Budget,  726 
Jackson  Place,  NW..  Washington.  D.C 
20503.  (202)  39S-7340. 
SUPPLEMENTARY  INFORMATION: 
Copies  of  proposed  collections  and 
supporting  documents  may  be  obtained 
from  Mr.  Gross.  Comments  and 
questions  about  the  items  on  this  list 
should  be  directed  to  the  OMB  reviewer 
comments  should  also  be  provided  Mr. 
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Goss.  If  you  anticipate  commenting  on  a 
form,  but  find  that  time  to  prepare  will 
prevent  you  from  submitting  comments 


promptly,  you  should  advise  the  0MB 
reviewer  of  you  intent  as  early  as 
possible. 


Issued  in  Washington,  D.C.,  May  17, 1862. 
Yvenne  M.  Bishop, 

Director,  Statistical  Standard,  Energy 
Information  Administration. 


Department  of  Energy  Forms  Under  Review  by  OMB 


Fom)  No. 


Fufiii  ti1i6 


Typeo.  request       l^S^      "SSSSl 


frequency      <leecnptton 


Respondent 
descfiptton 


^SJUhS^      Annual 
"*l^       raapond- 

ent 
""SnS^       burden 


Abstract 


(1) 
EM 

•  EIA-412.. 


•  EIA-767(2)> .. 


Annual   report   of   puUidy    New., 
owned  alecMc  utilities. 


(4) 


Annual.. 


(5) 


W 


Mandatory....  PubMy  owned 
electric  uHMies. 


SteaiTV«tectric  plant  air  and 
water  quality  cor)lrol  data 


New.. 


ERA 

•  ERA-766n.. 


Reoordheeping         require    Extension  no 
merits  applicable  to  the       change, 
general    allocation    and 
price  rules. 


FERC 

•  FERC-533.- Qas  producer  rates:  special    Relrfstatement.., 

rellel  petitioa 

•  FERC-542 „  Purchased  gas  adjustmertt    Extemion.  no 

audHs/inital        rate/rale       change. 

change      and      tracking 

report 

•  FERC-S47 Gas  pipeline  rates:  relund    Extension,  no 

oMigatioa  change. 


•  FERC-549.. 

•  FEHC-576.. 

•  £IA-767{1)' 


Natural  Gas  Po«cy  Act 
(NGPA)  title  Ml  transac- 
llons. 


Extension,  no 
change. 


Report  by  certain   natural    New „... 

gas  companies  of  emer- 

gerx^y  conditions. 
Sleam-eiectrx;  plant  air  and    Reinstatement.. 

quality  control  data. 


Annual MarviBlory...  Sleam.«lectrlc 


Wh.  Mandatory., 

record- 
keeping 

require- 
ments. 

On  Mandatory.. 

occaston 

On .  Mandatory... 

occasion 


On  Mandatory., 

occasioa 


On  Mandatory., 

occasioa 


On 
occasion. 


Annual Mandatory.. 


(7)        (8)  m . 

210  9593     Form  QA-412  wi«  collect  inlormation  on  itv 

vestmerils,  costs,  ladlities,  planning,  and 
operations  ol  pubWdy  otmeA  electnc  utilt- 
Hes  The  data  are  used  m  Department  ol  ' 
Energy  publications,  studies  and  analyses. 
Data  collection  will  begin  upon  OMB  ap- 
proval. 

779  28823    Data  are  used  to  identHy  snvlronnnental  im- 

pacts of  energy  pokey  plans,  to  evakjata 
water  usage,  to  perform  envlrorwnental  aa- 
sessments  and  as  input  in  the  survey  of 
current  busirtess. 


360  7000    Companies  subject  to  the  General  Allocatton 

and  Price  Rules  (10  CFR  211   and  212) 

must  maintain  In  their  records  kilormation 
sufficient  to  demonstrate  thear  compkanca 
with  tftese  regulatiora. 


70  S600    To  allow  FERC  to  review  produoer  dahns  lor 

special  rekef  to  faciktate  productton  of  natu- 
ral gas. 

00  371200  Required  to  monitor  compkance  with  Sections 
4.  and  16  ol  the  Natural  Qas  Act 


87         40000    Reports  al  Med  to  answe  compkance  wHh 
the  Natural  Gas  Pokey  Act  and  the  correct 
refundkig  of  announts  wfiich  were  paki  in 
the  Intonm  collection  process. 
126  2400    Data  are  raquked  fc}  assure  compkance  wHh 

regulations  concerning  transportatnn  and 
sales  traneactxxis  m  accortlarKa  with  Title 
HI  ol  the  NOP  A. 

16  48    Used  to  monitor  emergerictes  arxl  potential 

supply  interruplions. 

770  27265  Data  are  cokected  to  monitor  air  emission 
ar«d  water  quakty  data  to  evakiate  fuel  uaa 
n  rate  proceedir>gs. 


Firms  stjbfect  to 
pevoleum 
akocation  ar)d 
price  rules. 


Natural  gas 
producers. 

Nakjralgas 
pipekneand 
tocat  gas 
dMfbi^ion 
companies. 

Natural  gas 
pipekne 


Natural  gas 
papeHnes  and 
kxial  distribution 
companiea. 

Natural  gas 
companies. 

Steam-electric 
powerplants. 


'  ^IA-767  s  a  form  iokitty  sponsored  by  the  Energy  Infonnation  Admkiistration,  the  Federal  Energy  Regulatory  Commission  and  the  Envkonmental  Protection  Agency.  The  tonns  we  shown 
!f??I?*?J'.'!?.???'.??.'®™^  **  ""*"  **^  °'  "*  kPonsors.  The  total  burden  lor  the  EIA-767  is  72,000  hours.  EPA  w«  subnkt  a  separate  request  to  OMB  lor  Its  share  of  the  respondent 


burden  (15.912  hours). 

im  Doc.  82-13918  Filed  S-20-82:  8:45  am) 
BILLING  CODE  645(H)1-M 


Federal  Energy  Regulatory 
Conrunisslon 

[Docket  No.  ST80-260-001] 

Transok  Pipe  Line  Co.;  Extension 
Reports 

May  17, 1982. 

The  companies  listed  below  have  filed 
extension  reports  pursuant  to  Section 
311  of  the  Natural  Gas  Policy  Act  of  1978 
(NGPA)  and  Part  284  of  the 
Commission's  regulations  giving  notice 
of  their  intention  to  continue 
transportation  and  sales  of  natural  gas 
for  an  additional  term  of  up  to  2  years. 
These  transactions  commenced  on  a 


self-implementing  basis  without  case- 
by-case  Commission  authorization.  The 
Commission's  regulations  provide  that 
the  transportation  or  sales  may  continue 
for  an  additional  term  if  the  Commission 
does  not  act  to  disapprove  or  modify  the 
proposed  extension  during  the  90  days 
preceding  the  ei^ective  date  of  the 
requested  extension. 

"The  table  below  lists  the  name  and 
addresses  of  each  company  selling  or 
transporting  pursuant  to  Part  284;  the 
party  receiving  the  gas;  the  date  that  the 
extension  report  was  filed;  and  the 
effective  date  of  the  extension.  A  letter 
"B"  in  the  Part  284  column  indicates  a 


transportation  by  an  interstate  pipeline 
which  is  extended  under  \  284.105,  A 
letter  "C"  indicates  transportation  by  an 
intrastate  pipeline  extended  under 
§  284.125.  A  "D"  indicates  a  sale  by  an 
intrastate  pipeline  extended  under 
§  284.146. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
extension  report  should  on  or  before 
June  9, 1982  hie  vtnth  the  Federal  Energy 
Regulatory  Conunission,  Washington 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
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1.10).  All  protest  filed  with  the  protestants  party  to  a  proceeding.  Any  to  intervene  in  accordance  with  the 

Commission  will  be  considered  by  it  in  person  wishing  to  become  a  party  to  a  Commission's  Rules. 

determining  the  appropriate  action  to  be  proceeding  or  to  participate  as  a  party  in  Keniwth  F.  Phimb, 

taken  but  will  not  serve  to  make  the  any  hearing  therein  must  file  a  petition  Secretary. 


DoetoiNo. 


ST80-260-C01 . 
ST8O-27O-C01  . 
ST8O-272-001  . 
ST80-30MI01  . 
STaO-31 1-001. 
ST81-14-0C1  ... 


ST81-35-0C1.... 
ST81-414-M1 . 


Tiansporter/aaiar 


Transok  Pipe  Line  Co..  P  O.  Bw  3006,  Tuha.  OK 

74101. 
Michigan  Consoidated  Gas  Co.,  One  Woodwvd 

Avenue.  Detroit,  M*  48226. 
Mountain  Fuel  Supply  Co.,  P.O.  Box  11366,  Salt 

UkeCMy.  in*  84139. 
HfcHgan  Wisconan  Pipe  Line  Co,  One  Wood- 

•wd  Avenue.  Detroit,  Ml  48226. 
Texas    Eastern   Transmission   Corp.,    P.O.    Box 

2521.  Houston,  TX  7725^ 
Mountain  Fuel  Supply  Co..  P.O.  Bok  11368,  Salt 

Lake  CRy,  UT  84139. 
do 


..do.. 


ftoc^pienl 


Mchigan  Wisconsin  Pipe  Lite  Co .. 
United  Gas  Pipe  Line  Co 


Colorado  Interstate  Gas  Co.. 


Michigan  Consolidated  Gas  Co. 


Transcontinental  Gas  Pipe  Line  Coip.. 
Colorado  Interstate  Gas  Co 


do.. 

.do.. 


Apr 
Apr. 
Apr 

Apr 
Apr 


ia.1962- 

21. 19S2. 

3011962. 

22,1962.. 

29,  1962_ 

30.1962. 

29.1982. 
26,1982. 


Part  284  wtwt 


C 

G(HS>. 

G 

B 

G 


.Jo- 


-Jkt.. 
.Jto_ 


EftodivedMe 


Ji^  21. 1962 

Do. 
Ji^  29,  1962 


Ji4y3.1962. 
Jiiy31. 1962. 
Oct  13,  1962 


July  26,  1962 
Aug.  13,  1962. 


|FR  Doc.  82-13833  Filed  5-2l>-61:  8i4C  aia| 
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The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas. Policy  Act  of  1978 
and  18  CFR  274.104.  NegaUve 
determinations  are  indicated  by  a  "D" 
before  the  section  code.  Estimated 
annual  production  (PROD]  is  in  million 
cubic  feet  (MMCF).  An  (*)  before  the 
Control  (}D)  number  denotes  additional 
purchasers  listed  at  the  end  of  the 
notice. 

The  applications  for  determination  are 
available  for  inspection  except  to  the 
extent  such  material  is  confidential 


under  18  CFR  275.206,  at  the 
Commission's  Division  of  Public 
Information,  Room  1000,  825  North 
Capitol  St.,  Washington,  D.C.  Persons 
objecting  to  any  of  these  determinations 
may,  in  accordance  with  18  CFR  275.203 
and  275.204,  file  a  protest  with  the 
Commission  by  June  4, 1982. 

Categories  within  each  NGPA  section 
are  indicated  by  the  following  codes: 

Section  102-1:  New  OCS  lease 
102-2:  New  well  (2.5  mile  rule) 
102-3:  New  well  (1000  ft  rule) 
102-4:  New  onshore  reservoir 
102-5;  New  reservoir  on  old  OCS  lease 


Section  107-DP:  15,000  feet  or  deeper 
107-GB:  Geopressured  brine 
107-CS:  Coal  seams 
107-DV:  Devonian  shale 
107-PE:  Production  enhancement 
107-TF:  New  tight  formation 
107-RT:  Recompletion  tight  formation 

Section  108:  Stripper  well 
108-SA:  Seasonally  affected 
108-ER:  Enhanced  recovery 
108-PB:  Pressure  buildup 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  82-13913  Filed  S-20-82:  8:45  am) 
BILUNG  CODE  6717-01-M 
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The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas  Policy  Act  of  1978 
and  18  CFR  274.104.  Negative 
determinations  are  indicated  by  a  "D" 
before  the  section  code.  Estimated 
annual  production  (PROD)  is  in  million 
cubic  feet  (MMCF).  An  (*)  before  the 
Control  (JD)  number  denotes  additional 
purchasers  listed  at  the  end  of  the 
notice. 

The  applications  for  determination  are 
available  for  inspection  except  to  the 
extent  such  material  is  confidential 


under  18  CFR  275.206,  at  the 
Commission's  Division  of  Public 
Informatioa  Room  1000,  825  North 
Capitol  St.,  Washington,  D.C.  Persons 
objecting  to  any  of  these  determinations 
may,  in  accordance  with  18  CFR  275.203 
and  275.204,  file  a  protest  with  the 
Commission  by  June  4, 1982. 

Categories  within  each  NGPA  section 
are  indicated  by  the  following  codes: 

Section  102-t:  New  OCS  lease 
102-2:  New  well  (2.5  mile  rule) 
102-3:  New  well  (1000  ft  rule] 
102-4:  New  onshore  reservoir 
102-5:  New  reservoir  on  old  OCS  lease 


Section  107-DP:  15,000  feet  or  deeper 

107-GB:  GeopreMured  brine 
107-CS:  Coal  seams 
107-DV:  Devonian  shale 
107-PE:  Production  enhancement 
107-TF:  New  tight  formation 
107-RT:  Recompleiion  tight  formation 

Section  108:  Stripper  well 
108-SA:  Seasonally  affected 
108-ER;  Enhanced  recovery 
108-PB:  Pressure  buildup 

Kenneth  F.  Plumb.    - 

Secretary. 

[FR  Doc  82-13914  Piled  6-20-82:  0^46  am)     . 
BILUNO  CODE  6717-01-11 
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The  above  notices  of  determination 
were  received  from  the  indicated 
jurisdictional  agencies  by  the  Federal 
Energy  Regulatory  Commission  pursuant 
to  the  Natural  Gas  Policy  Act  of  1978 
and  18  CFR  274.104.  Negative 
determinations  are  indicated  by  a  "D" 
before  the  section  code.  Estimated 
annual  production  (PROD)  is  in  million 
cubic  feet  (MMCF).  An  {*)  before  the 
Control  (JD)  number  denotes  additional 
purchasers  listed  at  the  end  of  the 
notice. 

The  applications  for  determination  are 
available  for  inspection  except  to  the 
extent  such  material  is  confidential 
under  18  CFR  275.206.  at  the 
Commission's  Division  of  Public 
Information,  Room  1000.  825  North 
Capitol  St.  Washington,  D.C.  Persons 
objecting  to  any  of  these  determinations 
may.  in  accordance  with  18  CFR  275.203 
and  275.201  file  a  protest  with  the 
Commission  by  June  4, 1982. 

Categories  within  each  NPA  section 
are  indicated  by  the  following  codes: 

SecHon  lOJ-l:  New  OCS  lease 

102-2:  New  well  (2.5  mile  rule) 

102-3:  New  well  (1000  ft  rule) 

102-4:  New  onshore  reservoir 

102-5:  New  reservoir  on  old  OCS  lease 
Section  107-DP:  15,000  feet  or  deeper 

107-GB:  Geopressured  brine 

107-CS:  Coal  seams 

107-DV:  Devonian  shale 

107-PE:  Production  enhancement 

107-TF:  New  tight  formation 

107-RT:  Recompletion  tight  formation 

Section  108:  Stripper  well 

108-SA:  Seasonally  affected 

lOB-ER:  Enhanced  recovery 

108-PB;  Pressure  buildup 
Kennetli  F.  Plumb, 
SecKtary. 

[FR  Doc  Kr-\ntS  Filed  S-ZO-82:  8:43  am] 
nUJNQ  COOC  f717-01-«i 


[Dodmt  Na  QP-«2-37-000] 

Natural  Gas  Policy  Act;  New  Mexico 
Department  of  Energy  and  IMInerais; 
Request  for  Withdrawal  of  Final 
EHgibWty  Determination 

May  17, 1962. 

In  the  matter  of  New  Mexico 
Department  of  Energy  and  Minerals.  Oil 
Conservation  Divison,  NGPA  Section 
108  Determination.  Mexico  "D"  Well  No. 
1.  Cooper  Jal-Jalmat  Pool.  Lea  County. 
New  Mexico  (FERC  ]D  79-12361). 
•  On  March  15. 1982.  Getty  Oil 
Company  P.O.  Box  1404.  Houston.  Texas 
77001  (Getty)  filed  a  copy  of  a  request  to 
withdraw  an  application  for  a  Natural 
Gas  Policy  Act  of  1978  (NGPA)  final 
section  108  eligibility  determination  for 
the  Mexico  "D"  Well  No.  1,  located  in 
the  Cooper  al-]almat  Pool,  Lea  County, 


New  Mexico.  Getty  states  that  the  Oil 
Conservation  Division  of  the  New 
Mexico  Department  of  Energy  and 
Minerals  (New  Mexico)  issued  a 
favorable  determination  on  July  9, 1979, 
in  Docket  No.  79-12361  NM.  Getty 
further  states  that  notice  of  the 
determination  was  received  by  the 
Federal  Energy  Regulatory  Commission 
(Commission)  on  July  12. 1979,  and.  afto- 
lapse  of  the  45-day  review  period, 
became  final  on  August  26, 1979. 

Getty  states  that  a  review  of  its 
records  for  this  well  indicates  that  the 
well  had  completions  in  more  than  the 
formation  upon  which  the  determinatioa 
was  based  and  that,  accordingly, 
production  data  used  to  qualify  the  well 
under  section  108  was  not  total  daily 
well  production  as  required  by 
§  271.604(a]  of  the  Commission's 
regulations. 

Finally,  Getty  states  that  a  refund 
payment  will  be  made  to  El  Paso 
Natural  Gas  Company,  the  purchaser  of 
this  natural  gas,  and  that  the  refund 
report  required  by  S  273.202  of  the 
Commission's  regulations  will  be  filed 
with  the  Commission. 

With  respect  to  the  question  of 
refunds  arising  out  of  Getty's  request  for 
withdrawal  of  final  well  category 
determinatioa.  notice  is  hereby  ^ven 
that  whether  refunds  will  be  required  is 
a  matter  subject  to  the  review  and  final 
decision  of  the  Conmiission. 

Any  person  desiring  to  be  heard  or  to 
protest  this  request  should  file,  by  June 
21. 1982.  widi  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E..  Washington,  D.C 
20426,  a  protest  or  a  petition  to  intervene 
in  accordance  with  §  1.8  or  1.10  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  protests  filed  with  the 
Commission  will  be  considered,  but  will 
not  not  make  the  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  or  to 
participate  as  a  party  in  any  hearing 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
Rules. 

Kenneth  F.  Plumb, 
Secretary. 

[FK  Doc  M-1384B  Piled  S-2»-«Z;  8:4C  amj 
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[Pro)MtNo.M1»-00l] 

Alabama  Electric  Coop..  hKx, 
Application  for  Uoenae  (Over  5  MW) 

May  la  1982. 

Take  notice  that  Alabama  Electric 
Cooperative.  Inc.  (Applicant)  filed  on 
July  6, 1981.  an  application  for  license 
(pursuant  to  the  Federal  Power  Act.  16 


U.S.C  791(a)-825(r))  for  construction 
and  operatioo  of  a  water  power  project 
to  be  known  as  Demopolis  Hydroelectric 
Development  Project  No.  2912.  The 
project  would  be  located  on  the 
Tombigbee  River  near  Demopolis.  in 
Sumter  County,  Alabama. 
Correspondence  with  the  Applicant 
should  be  directed  to  Mr.  Charies  R, 
Lowman.  General  Manager,  Alabama 
Electric  Cooperative.  Inc.,  Andalusia. 
Alabama  3642a 

Project  Description — The  proposed 
project  would  utilize  the  existing  U3. 
Army  Corps  of  Engineers  Demopolis 
Lock  and  Dam  and  consists  of:  (1)  A 
proposed  intake  channel  apfmiximately 
160  feet  wide  and  500  feet  long:  (2)  a 
proposed  tailrace  approximately  300  feet 
wide  and  1.700  feet  long:  (3)  a  proposed 
powerhouse  containing  two  turbine 
generators  with  a  combined  rated 
capacity  of  37.5  MW:  (4)  a  proposed  115 
kV  transmission  line  interconnected 
with  an  existing  transmission  line  and 
resulting  in  a  total  transmission  length 
of  approximately  4.5  miles;  and  (5) 
appurtenant  facilities.  The  project  will 
be  operated  as  a  run-of-river  plant,  llie 
expected  average  annual  energy 
production  is  153  GWh. 

Purpose  of  Project— Powa  at  the 
proposed  project  would  be  used  by  the 
Alabama  Electric  Cooperative  for 
member  cooperatives,  municipalities, 
and  consumers. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  July  3a  1962,  either  the  competing 
application  itself  (See  18  CFR  4.33(a) 
and  (d))  or  a  notice  of  intent  (See  18  CFR 
4.33(b)  and  (c))  to  file  a  competing 
apphcation.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  an  acceptable  competing 
application  no  later  than  the  time 
specified  in  §  4.33(c).  or  §4101  et  seq. 
(1961). 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  dr  before  July  30. 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  tide  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
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COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
"PROTEST*,  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
Tiled  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  D.C.  20428.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  Rfi,  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  82-13830  FIM  5-20-«2: 8:45  un] 
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(DociMt  No.  EL82-10] 

Alaska  Power  Authortty;  Declaration  of 
Intention 

May  18. 1962. 

Take  notice  that  on  March  12. 1982, 
the  Alaska  Power  Authority  filed  a 
declaration  of  intention  to  construct  and 
operate  four  hydroelectric  facilities  in 
Alaska.  The  declaration  of  intention 
was  filed  under  section  23(b)  of  the 
Federal  Power  Act,  16  U.S.C.  817(b),  and 
requests  that  the  Federal  Energy 
Regulatory  Commission  commence  an 
investigation  to  determine  if  the  FERC 
has  jurisdiction  over  the  projects. 
Correspondence  with  the  Alaska  Power 
Authority  should  be  directed  to:  Eric 
Yould,  Executive  Director,  Alaska 
Power  Authority,  334  West  5th  Avenue, 
Anchorage,  Alaska  99501. 

The  four  projects  are  as  follows: 


LaiMn  Bay- 
ou HMtar.. 
Togiik. 


King  Com. 


'W 


270 ._ 
340... 


236,  2S0.or 


430. 
575 


Hunpy  CTMk. 

Unn«nad  MxMary  to  MUnay  Buy 

Quigrny  nwar 


CMMCrMk.. 


90 


8. 
5. 

28,  36,  or  52. 


Comments,  Protests,  or  Petitions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  J*ractice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  8, 1982. 

Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  hi  all 
capital  letters  the  title  "COMMENTS", 
"PROTEST',  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Docket  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20428.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  AppUcations  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 


825  North  Capitol  Street,  NE.,  Room  208 
RB,  at  the  above  address.  A  copy  of  any 
petition  of  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  m  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Phunb, 
Secretary. 

[Fit  Doc  S2-1S821  FUtd  V20-82;  8:48  tnil 
MLLMQ  COM  (TIT-OI-M 

[Dodcet  No.  CP62-310-000] 

Algonquin  LNQ,  Inc^  and  Algonquin 
Gas  Transmission  Co.;  Application 

May  14. 198Z 

Take  notice  that  on  April  30, 1982. 
Algonquin  LNG,  Inc.  (ALNG)  and 
Algonquin  Gas  Transmission  Company 
(Algonquin  Gas),  1284  Soldiers  Field 
Road,  Boston,  Massachusetts  02135, 
filed  in  Docket  No.  CP82-310-000  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  a  new  liquefied  natural  gas 
(LNG)  storage  service  and  related 
transportation-exchange  service  for  a 
limited  ten-year  term  ending  May  31, 
1992,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 


Commission  and  open  to  public 
inspection. 

ALNG  proposes  herein  to  render  a 
ten-year  service  involving  the  receipt, 
storage,  and  redelivery,  in  liquid  and 
gaseous  phase,  of  LNG  for  certain 
distribution  companies  at  its  facilities 
located  in  Providence,  Rhode  Island. 
Algonquin  Gas  proposes  to  deliver 
regasified  LNG  through  its  existing 
pipeline  to  the  participating  resale 
customers. 

It  is  stated  that  348,000  barrels  of 
ALNG's  tank's  capacity  would  continue 
to  be  used  by  Providence  Gas  Company 
(Providence  Gas)  pursuant  to  a  long- 
term  arrangement  to  supply  its  local 
distribution  system.  After  allowance  for 
tank  heel,  ALNG  states  it  has  248.000 
barrels  of  capacity  available  for  service 
to  other  companies.  Service  utilizing 
undedicated  capacity  has  been  rendered 
to  certain  customers  over  the  past  eight 
years  on  a  short-term  basis.  The  last 
such  short-term  service  was  authorized 
for  three  years  and  terminates  on  May 
31, 1982,  it  is  explained. 

Applicants  explain  that  as  the  current 
limited-term  service  was  approaching  its 
conclusion  certain  customers  requested 
a  new,  long-term  service  to  facilitate 
longer  range  planning  and  stability.  In 
this  regard,  it  is  asserted  that  New 
England  su^ered  a  severe  cold  period  in 
the  1980-81  winter  which  compounded 
by  an  interruption  of  foreign  LNG 
suppUes  comtemplated  to  be  delivered 
by  Distrigas  of  Massachusetts 
Corporation  caused  a  serious  shortage 
of  nonpipeline  peak  shaving  gas  in  New 
England  and  emphasized  the  need  for 
long-term  service  to  all  of  the  sales 
customers  served  by  Algonquin  Gas  as 
well  as  to  previous  short-term 
purchasers  of  LNG  storage  service.  It  is 
asserted  that  seven  companies  accepted 
the  offered  service  and  apportioned  the 
available  248,000  barrels  of  capacity  as 
follows: 
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It  is  asserted  that  ALNG  has  executed 
letter  agreements  with  each  of  the 
customers  which  desire  new  LNG 
storage  service  from  its  storage  facility 
and  Algonquin  Gas  has  executed  letter 
agreements  for  customers  desiring 
delivery  of  regasified  LNG.  As 
represented  in  the  letter  agreements 
authorization  is  for  limited-term  service 
for  ten  years  expiring  May  31, 1992. 

Applicants  assert  that  this  LNG 
storage  service  would  allow  the  seven 
customers  to  store  LNG  during  off  peak 
seasonal  periods  when  it  is  not  needed 
to  meet  high-priority  requirements  and 
%vould  provide  an  added  protection  to 
help  assure  maintenance  of  service  to 
Budi  high-priority  users. 

It  is  stated  that  deliveries  by  a 
customer  to  ALNG's  storage  facility 
would  be  made  by  truck  or  alternate 
means  mutually  agreed  to.  It  is 
submitted  that  redelivery  of  stored  LNG 
to  customers  may  be  either  in  liquid 
form  by  truck  or  in  gaseous  phase  by 
pipeline.  It  is  asserted  that  redeUveries 
of  LNG  may  also  be  accomplished  in 
gaseous  phase.  ALNG  would  gasify  the 
LNG  and  physically  deUver  it  to 
Providence  Gas;  Algonquin  Gas,  in  turn, 
would  deliver  thermally  equivalent 
quantities  to  the  customer  under 
proposed  Rate  Schedule  T-LG.  it  is 
e}q)lained  The  customer  would  assume 
the  burden  of  making  all  necessary 
arrangements  with  Providence  Gas 
should  it  desire  redelivery  of  LNG  in 
gaseous  phase,  it  is  stated. 

Ai^icant^  have  tendered  for  filing 
propoead  tariff  sheets  which  are 
necessary  to  effectuate  the  services  for 
which  authorization  herein  is  requested 
Applicants  request  that  the  Commission 
in  its  order  approving  the  proposed 
services  also  except  and  make  effective 
Applicant's  related  tariff  sheets  filed 
herein.  AppUcants  request  that  the 
Commission  waive,  to  the  extent 
necessary.  Part  154  of  the  Commission's 
Regulations  to  permit  the  filing  and 
acceptanoe  of  the  proposed  tariff  sheets. 

ALNG  would  charge  the  customers  of 
long-term  LNG  storage  service  an  initial 
rate  of  $1.0417  per  barrel  per  month. 
This  initial  rate  is  also  included  in 
ALNG's  FERC  Gas  Tariff,  Original 
Volume  No.  1.  Applicants  request 
Commission  acceptance  of  such  rete  for 
filing  without  condition,  so  as  to  provide 
an  initial  revenue  assurance  to  ALNG 
for  the  rendition  of  the  LNG  storage 
service.  Applicants  state  that  such 


unconditioned  authorization  of  the 
initial  rate  is  a  condition  precedent  to 
ALNG's  acceptance  of  a  certificate. 

Algonquin  Gas  has  also  tendered  a 
new  Rate  Schedule  T-LG  for  its 
proposed  service  at  a  rate  of  14.7  cents 
per  million  Btu  transported  which  rate. 
Algonquin  Gas  states,  is  identical  to  the 
established,  effective  rate  for  similar 
services. 

Any  person  desifing  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  ]une  7, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20420,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  U  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  {18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  persoo 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that  pursuant  to 
the  authority  contfdned  in  and  subject  to 
jiuisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  fiirtfaer  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
fUed  within  die  time  required  herein,  if 
the  Conmiisslon  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  die  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
beheves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 

Secretary. 

(FK  Doa  O-uaa  Had  B-»-afe  ft«  ^ 

I  oooE  snr^at-n 


[Ooeimi  Na  <im-ni-«ti 

Alton  Packaging  Corp.;  AppHcaOon  for 
Commisaian  Carmcatton  of  QuaMykig 
Statua  of  a  Coganeratton  FadBty 

May  13. 1982. 

On  April  21. 1962  Alton  Packaging 
Corporation  of  1915  Wigmore  Street, 
Jacksonville.  Florida  3220L  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Cooimission)  an 
application  for  certification  of  a  facility 
as  a  qualifying  oogeoeration  Caciliiy 
pursuant  to  i  282.207  of  the 
Commission's  rules. 

The  topping-cyde  cogeoeratkMi 
facility  is  kicated  in  |ack»onviUe. 
Florida.  Pulverized  coal  wood  baik  and 
kraft  black  liquor  are  used  as  the 
primary  eneigy  sources  to  fuel  a  double 
extraction,  condensing  turbine  generator 
and  boilers.  The  electric  power 
production  capacity  of  (fcie  facility  is 
44.200  kilowattB.  bwtallatisn  of  dw 
facility  began  in  March  1981.  No  electric 
utility,  dectric  utility  holding  company 
or  any  combination  thereof  has  tmy 
ownership  interest  in  the  facility. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  petition  to  intervene 
or  protest  with  the  Federal  Enwgy 
Regualtory  Commission,  825  North 
Capitol  Street  NE..  Washii^on.  D.C 
20428,  in  accordance  with  ({  1.8  and 
1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
petitions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  and  must  be  served  on  the 
applicant  Protests  will  be  considered  by 
the  Conunission  in  determing  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Coounission  and  are  available 
for  public  inspection. 

Secretaiy. 

[FR  Doc  8>-iaaH  PHad  5-a»4t  Ml  ■m) 
I  COOC  Sf  IT  >1  W 


[Docket  No.  ER8t'488'4S0] 

Amorican  ElocMc  PoMrar  Sarvlca  Corp; 
FUing 

May  17, 19B1 

The  filing  Company  submits  the 
following: 

Take  notice  that  American  Electric 
Power  Service  Corporation  on  behalf  of 
its  affiliates,  Ohio  Power  Company  and 
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Kentucky  Power  Company,  tendered  for 
filing  on  April  30. 1982  the  following: 

1.  Agreement  between  City  of  Vanceburg, 
Kentucky  and  Kentucliy  Power  Company. 

2.  Agreement  among  City  of  Hamiltoa 
Ohio.  American  Municipal  Power-Ohio.  Inc.. 
and  Ohio  Power. 

3.  Facilities  Agreement  among  Kentucky 
Power  Company,  Ohio  Power  Company  and 
aty  of  Vanceburg. 

4.  Notice  of  Cancellation  or  Termination  of 
Kentucky  Power  Company's  FERC  Rate 
Schedule  No.  12. 

The  filings  principally  provide  for 
Backup  Power  to  Vanceburg  and 
Transmission  Service  to  Hamilton  and 
for  termination  of  full  requirements 
servcie  by  Kentucky  Power  Company  to 
Vanceburg. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regualtory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  Sections 
1.8  and  1.10  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  28, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FH  Doc.  82-13836  Piled  &-20-I2:  8:48  im| 

lUJNQ  COOe  g717-01-<l 

[Docket  Na  ER82-501-000] 

Central  Hudson  Gas  &  Electric  Corp,; 
FUing 

May  17. 1982. 

"The  filing  Company  submits  the 
following: 

Take  notice  that  Central  Hudson  Gas 
&  Electric  Corporation  (Central  Hudson) 
on  May  6. 1982,  tendered  for  filing  as  a 
rate  schedule  an  executed  agreement 
dated  April  28. 1982  between  Central 
Hudson  and  Philadelphia  Electric 
Company.  The  proposed  rate  schedule 
provides  for  the  sale  of  firm  capability 
and  associated  energy  by  Central 
Hudson. 

Central  Hudson  states  that  the  rate 
schedule  provides  for  a  capability 
charge  of  $100  per  megawatt  per  day  of 
capability  made  available  by  Central 
Hudson  and  an  energy  charge  equal  to 
Central  Hudson's  incremental  steam 
electric  generating  costs,  including 
operation  and  maintenance  costs  and 
the  incremental  cost  of  transmission 
losses. 


Central  Hudson  requests  waiver  of  the 
notice  requirements  of  S  35.3  of  the 
Commission's  Regiilations  so  that  the 
proposed  rate  schedule  can  be  made 
efiective  on  May  3, 1982  in  accordance 
with  the  terms  thereof. 

Copies  of  the  filing  by  Centi-al  Hudson 
were  served  upon  Philadelphia  Electric 
Company  and  the  Public  Service 
Commission  of  New  York. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Sti«et,  N.E.. 
Washington,  D.C  20426,  in  accordance 
with  fiS  1-8  and  1.10  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
1.8, 1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  28, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kometfa  F.  Plumb, 
Secretary. 

|FR  Ooc  81-18887  Ffltd  B-lO-aX  ft48  ml 
MUMa  CODE  SHT-OI-M 


[Pro^Ct  No.  «14«-000] 

Gary  C.  Chiara;  Application  for 
Preliminary  Permit 

May  19, 1982. 

Take  notice  that  Gary  C.  Chiara 
(Applicant]  filed  on  March  30, 1982,  an 
application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act,  16 
U.S.C.791(a)-825(r)]  for  Project  No.  6146 
to  be  known  as  the  Tower  House  Ditch 
Water  Power  Project  located  on  Crystal 
Creek  near  City  of  Redding  in  Shasta 
County.  California.  The  application  is  on 
file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Gary  C. 
Chiara,  2760  Henderson  Road,  Redding, 
California  98002. 

Project  Description — ^The  proposed 
project  would  consist  of:  (1)  A  6-foot 
high  diversion  structure;  (2)  a  one-mile 
long  diversion  ditch;  (3)  a  10-inch 
diameter,  500-foot  long  penstock;  (4)  a 
powerhouse  with  total  installed  capacity 
of  50  kW;  (5)  a  75-foot  long.  12-kV 
transmission  line  interconnecting  with 
an  existing  PG&E  transmission  line,  the 
Applicant  estimates  that  total  annual 
output  would  be  300  MWh. 

Purposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued. 


does  not  authorize  construction.  The 
Applicant  is  seeking  a  preliminary 
permit  for  24  months  during  which  he 
would  conduct  engineering, 
enviommental  and  economic  studies 
and  prepare  an  FERC  Minor  license 
application.  These  studies  are  estimated 
to  cost  $4,400  by  the  Applicant 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  29, 
1982,  the  competing  application  itself,  or 
a  notice  of  intent  to  file  such  an 
application  [see;  18  CFR  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15,  issued 
October  29, 1881. 46  FR  55245,  November 
9, 1981.] 

The  Commission  wiU  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  29, 1982,  and  should 
specify  the  type  of  application 
forthcoming.  Any  applications  for 
licensing  or  exemption  from  licensing 
must  be  filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981).  as 
appropriate]. 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit,  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminary  permit  no  later  than 
September  27. 1982. 

Agency  Comments — ^Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
conunents  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — ^Anyone  may  submit 
conmients,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
onlythose  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  29, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  tide  "COMMENTS," 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING 
APPUCATION,""COMPETING 
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APPUCATION."  "PROTEST."  or 
"PETITION  TO  INTERVENE."  ai 
applicable,  and  the  Project  Number  of 
this  notice.  Any  of  the  above  named 
documents  must  be  filed  by  providing 
the  original  and  those  copies  required  by 
the  Commission's  regulations  to: 
Kenneth  F.  Plumb,  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE..  Washington, 
D.C.  20426.  An  additional  copy  must  be 
sent  to:  Fred  E.  Springer.  Chief.    • 
Applications  Branch,  Division  of 
Hydropower  Licensing,  Federal  Energy 
Regulatory  Commission,  Room  206  RB, 
at  the  above  address.  A  copy  of  any 
notice  of  intent,  competing  application, 
or  petition  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  fu^t 
paragraph  of  this  notice.  • 

Keanetii  F.  Plumb,  * 

Secretary. 

(FH  Doc.  B2-13M0  Piled  5-20-82;  B)4S  mbJ 
B«XING  COOE  •717-et-M 


f  Docket  Na  TA82-2-43-001] 

Cities  Services  Gas  Co^  Proposed 
Changes  in  FERC  Gas  Tariff 

May  14. 1982. 

Take  notice  that  Cities  Service  Gas 
Company  (Cities  Service)  on  May  12. 
1982,  tendered  for  filing  Substitute 
Twelfth  Revised  Sheet  No.  6  to  its  FERC 
Gas  Tariff.  Original  Volume  No.  1.  Cities 
Service  states  that  this  filing  is  being 
made  in  compliance  with  Ordering 
Paragraphs  (B)  and  (D)  of  the 
Commission's  order  issued  April  21. 
1982,  in  this  docket  and  Cities  Service's 
rates  are  reduced  9.37^  per  Mcf  thereby. 

Cities  Service  states  that  copies  of  its 
filing  were  served  on  all  jurisdictional 
customers,  interested  state  conmiissions 
and  all  parties  to  the  proceedings  in 
Docket  Nos.  TA82-2-43  and  RP81-78. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti«et,  NE..  Washington. 
D.C.  20426,  in  accordance  with  SS  1-6  or 
1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8  or 
1.10).  All  such  petitions  or  protests 
should  be  Hied  on  or  before  May  25, 
1982.  Protects  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 


iotervene.  Copies  of  this  Rling  are  on  Ble 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  82-13664  Filed  5-20-82. 845  am) 
8UJNQ  COOE  6717-01-M 

[Doctcat  No.  RP82-6S-000] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Cttange  in  FERC  Gas  Tariff 

May  12. 19B2. 

Take  notice  that  on  May  7. 1982. 
Columbia  Gas  Transmission 
Corporation  (Columbia]  tendered  for 
filing  proposed  changes  in  its  FERC  Gas 
Tariff.  Original  Volume  No.  1.  to  be 
effective  as  follows: 

January  1, 1982 

Twenty-Second  Revised  Sheet  No.  64 
March  1. 1982 

Twenty-Third  Revised  Sheet  No.  64 
Columbia  states  that  the  sole  difference 
in  the  two  revised  tariff  sheets  is  that 
Twenty-Second  Revised  Sheet  No.  64 
reflects  the  Base  Average  Rates  of 
Purchased  Gas  Cost  which  became 
effective  on  September  1. 1981.  and 
Twenty-Third  Revised  Sheet  No.  64 
reflects  the  Base  Average  Rates  of 
Purchased  Gas  Cost  which  became 
effective  on  March  1. 1982. 

Columbia  states  that  the  aforesaid 
tariff  sheets  reflect  a  change  in  the 
Purchased  Gas  Adjustment  (PGA) 
clause  set  forth  in  section  20.3(b)  of  the 
General  Terms  and  Conditions  of 
Columbia's  tariff.  The  change  reflected 
in  the  tariff  sheets  is  designed  to  permit 
Columbia  to  value  certain  of  its  pipeline 
production,  presently  valued  on  a  cost  of 
service  basis,  at  the  applicable  ceiling 
prices  under  the  Natural  Gas  Policy  Act 
of  1978  (NGPA).  Coluitobia  further  states 
that  the  filing  is  being  made  as  a  result 
of  the  United  States  Court  of  Appeals 
for  the  Former  Fifth  Circuit's  December 
23. 1981  decision  in  Mid-Louisiana  Gas 
Company  v,  FERC.  Nos.  80-3604  and  80- 
4010. 

Columbia  states  that  it  presently 
values  its  "old  gas"  pipeline  production 
on  a  cost  of  service  basis  and  such  cost 
is  reflected  in  its  base  sales  rates. 
Columbia  states  that  said  pipeline 
production  cost  of  service  component  of 
Columbia's  base  sales  rates  is  1.82i  per 
dth. 

Columbia  proposes  to  implement  the 
change  from  cost  of  service  to  NGPA 
pricing  for  its  old  gas  production  as  of 
January  1, 1982  by  effectively  reducing 
its  base  sales  rates  for  the  period 


January  1, 1982  through  August  31, 1062 
by  crediting  to  its  Account  191,  by  a 
separate  monthly  entry,  an  amount 
determined  by  multiplying  the  aforesaid 
1.82^  by  die  quantity  of  gas  sold  during 
such  period.  In  addition,  the  company 
proposes  to  debit  its  Account  191.  by  a 
separate  monthly  entry,  by  an  amount 
determined  by  applying  the  appropriate 
NGPA  price  levels  to  its  old  gas 
production  for  this  interim  period. 
Columbia  states  that  the  net  of  the 
above  entries  to  Account  191  for  the 
period  January  1. 1982  through  June,  1982 
shall  be  reflected  in  its  PGA  surcharge 
to  become  effective  September  1. 1982. 
Tlie  impact  of  the  entries  for  July  and 
August.  1962  will  be  reflected  in  the 
surcharge  to  become  effective  Marc^  1. 
1982. 

Columbia  further  states  that  in  its 
September  1, 1982  PGA  filing  it  shall 
reduce  its  base  sales  rates  by  the 
aforesaid  1.82t  per  dth.  In  addition. 
Columbia  shall  increase  its  base  sales 
rates  to  appropriately  reflect  the  valuing 
of  its  old  gas  production  at  the  March  1. 
1982  Commodity  Base  Average  Rate  of 
Purchased  Gas  Cost 

Columbia  states  that  its  filing  is  not 
intended  as  a  waiver  of  any  rights  it 
may  have  to  make  a  subsequent  ffling  or 
filings  to  collect  NGPA  prices  for  its 
pipeline  production  retroactive  to 
December  1, 1978. 

Lastiy,  Columbia  requests  the 
Commission  to  grant  the  necessary 
waivers  to  permit  its  filing  to  become 
effective  as  proposed,  stating  that  such 
is  required  to  permit  the  timely 
implementation  of  the  Court's  December 
23, 1981  decision  in  Mid-Louisiana. 

Copies  of  the  filing  were  served  by  the 
company  upon  each  of  its  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  %vith  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Sti^et  N.E.,  Washington. 
D.C.  20426.  in  accordance  with  SS  1-8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8. 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  19, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  Columbia's  filii^ 
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are  on  Hie  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc.  82-13869  Fired  5-20-82;  8:4S  am|  , 
BtLUNG  CODE  e717-01-« 

[Docket  No.  ER82-301-0001 

Connecticut  LIgtrt  ft  Power  Co^  Order 
Accepting  for  Failing  artd  Suspertding 
Revised  Rates,  Denying  Modons  tar 
Rejection,  Summary  OisposOioo,.  and 
Waiver  of  Notice,  Granting 
Interventions,  and  EstabNshing 
Hearing  and  Price  Squeeze 
Procedures 

Issued:  May  14. 1982. 

On  March  16, 1982,  Connecticut  Light 
&  Power  Company  (CL&P)  completed  * 
the  filing  of  a  wholesale  rate  increase 
applicable  to  four  partial  requirements 
customers.' Based  on  a  calendar  1982 
test  year,  the  proposed  rates  woold 
increase  )urisdictional  levenues  by 
approximately  S6.2aa000  (24JJ%).  GL&P 
requests  an  effective  date  of  A{^  10, 
1982. 

Notice  of  CL&P's  filing  was  issued  on 
February  16, 1982,  with  responses  due 
on  or  before  March  2, 1982.  ITatkncIy 
protests  in  opposition  to  CL&Ps 
proposed  increase  were  received  from 
Mr.  George  Soltesz,  Mr.  and  Mrs. 
William  Robbins,  and  Mn.  Robert  Gffis 
and  family,  each  of  whom  requests  that 
the  Commission  reject  the  fi&ig  as 
excessive. 

Timely  petitioaa  to  intervene  were 
filed  by  Bozrah  Light  t  Power  Company 
(Bozrah]  and  by  the  Connecticut 
Municipal  Electric  and  Gas  Association 
(CMEGA),  acting  on  behalf  of  the  Town 
cA  Wallingford  and  the  Second  and 
Third  Taxing  Districts  of  Norwalk, 
Connecticut.  Bozrah  requests  that 
CL&P's  filing  be  suspended  for  five 
months.  In  support  of  its  request,  Bozrah 
alleges  that  the  requested  tetmrn  am 
equftj-  IS  execessive,  and  that  Cl*Fs 
cost  of  service  inclusion  of  investment  in 
cancelled  nuclear  generating  anits  is 
improper. 

GMEGA  requests  that  the  filing  be 
rejected  in  its  entirety,  or  in  the 
alternative,  be  suspended  for  five 
months.  CMEGA  contends  that:  CL&P's 
has  failed  to  provide  the  requisite  cost 
support  data  under  the  Conumaaion's 
regulations;  CL&P's  stratified  rate  design 
and  100%  demand  ratchet  are 


'  CL&P  originany  tendered  its  filing  on  February  B, 
1982.  By  lener  dated  March  4.  TSOZ.  tile  comply 
was  sdviMd  that  its  filing  was  deficiaBt  tlie 
defiooBcy  wat  cured  by  tita  submittal  of  additioaal 
materials  on  March  16, 1982. 

'See  Attachment  A  for  a  rate  schedule 
designations  and  affected  customers. 


unsupported,  inconsistent  with  prior 
Commission  decisions,  and 
anticompetitive;  the  rates  are  excessive 
and  unduly  discriminatory;  and  the 
proposed  rates  create  a  price  squeeze.  In 
the  event  that  CL&P's  filing  is  not 
rejected,  CMEGA  requests  that  the 
Commission  summarily  deny  the 
company's  amortization  of  investment  in 
its  cancelled  Montague  Nuclear  Plant. 
Construction  of  the  project  was 
suspended  in  1978  and  cancelled  in.  1980, 
and  CL&Fs  proposes  to  amortize  its 
$14.5  million  investment  (of  which 
$576,000  would  be  allocated  to  the 
wholesale  customers*  cost  of  serive) 
over  a  three  year  period.  CMEGA 
contends  that  amortization  is  improper 
because  CL&P's  customers  never  had 
and  never  will  receive  any  benefit  from 
the  project.  Further,  CMEGA  claims  that 
recovery  by  CL&P  of  eiqienses  incurred 
in  1978  would  be  imprudent  and 
inconsistent  with  the  concept  of  a 
forward  looking  test  year.  In  addition, 
CMEGA  requests  that  the  company's 
proposed  amortization  over  three  years 
of  $348jB0O  lor  expenses  incurred  as  a 
result  of  abnormal  onlages  occurring 
between  December,  1960.  and  ApriL 
1981,  af  CLiPs  MiBstone  Nuclear  Unit 
No.  1,  be  amnm«r%^  rejected  on  the 
ground  that  they  ocGarred  prior  to  the 
1982  test  year. 

On  March  16, 1982.  CL&P  filed  an 
answer  to  CMEGA's  petition  to 
intervene.  While  not  opposing 
intervention  by  the  three  mimicipalities 
represented  by  CMEGA  the  company 
does  oppose  participation  by  CMEGA 
itself  OB.  the  graond  ^lat  il  is  not  a  legal 
entity  entidBd  Id  intervene  under  the 
Commissi<»i's  Rules  of  Practice  and 
Procedure.  CL&P  further  disputes  the 
allegatians  raised  in  CMEGA's  petition 
and  requests  thai  the  various  motions  be 
rejected.  The  company  renews  its 
request  for  an  effective  date  of  April  10, 
1982;  CL&P,  thus,  requests  waiver  of  the 
notice  requirements  to  the  extent 
necessary.  In  the  event  that  its  filing  is 
susyendedL  the  company  tequests  that 
the  suspension  period  be  limited  to  oae 
day. 

On  March  22. 1982.  CMECA  filed  an 
amendment  to  ite  pleading  with  respect 
to  certain  calculations  presented.  In 
addition.  CMEGA  has  moved  to  strike 
an  appendix  to  CL&P's  answer,  asserting 
that  the  factual  allegations  raised  arc 
inaccurate  and  improper  unless  offered 
as  testimony  givoi  unda  oaft  at  an 
evidentiary  heacing. 

DiscusMbn 

Initially,^  we  fad  Ibat  paclidatioo  by 
Bozrah  and  CMEGA  is  in  the  public 


interest  and  we 'shall  therefore  grant 
their  petitions  to  intervene.' 

We  find  that  CL&Fs  submittal 
substantially  complies  with  the 
Commission's  filing  regulations;  * 
further,  we  oote  that  the  stratified  rate 
design  and  demand  ratchet,  of  which 
CMEGA  complains,  were  approved  by 
the  CcMimission  in  Connecticut  Light  6- 
Power  Co.,  Opinion  No.  114. 14  FERC 
f  61.139  (Feb.  19, 1981).  and  Opinioa  No. 
114-A,  15  FERC  161,058  (Apr.  2a  1981). 
Thus,  the  concerns  currently  expressed 
by  CMEGA  do  not  constitute  a  sufficient 
basis  on  which  to  summarily  reject 
CL&Fs  fifing. 

In  view  of  the  issues  raised  by  the 
petitioners  and  our  preliminary  review, 
we  find  that  the  proposed  rates  have  not 
been  shown  to  be  just  and  reasonable 
and  may  be  anjust.  onreasooable, 
unduly  discriminatory  or  preferential,  or 
otherwise  unlawful.  We  shall  therefore 
accept  CL&P's  rates  for  filing  and 
suspend  them  as  ordered  below. 

In  West  Texas  Utilities  Company. 
Docket  No.  ER82-23-000,  (February  28, 
1982),  we  noted  that  rate  filings  would 
ordinarily  be  suspended  for  one  day 
where  preliminary  review  indicates  that 
the  proposed  rates  may  be  unjust  and 
unreasonable  but  may  not  produce 
substantiaUy  excessive  revenues,  as 
defined  in  West  Texas.  In  the  instant 
proceeding,  our  examination  suggests 
that  the  proposed  increase  may  not  yield 
substantially  excessive  revenues.  We  do 
not  fiod,.  however,  that  CL&P  has 
presented  good  cause  to  waive  the 
notice  requiresHnta.  Accordingly,  we 
shall  suspend  CL&Fs  filing  for  one  day 
from  sixty  days  after  the  completion  of 
its  filing,  to  become  effective  on  May  17, 
1982.  subject  to  refund.' 

HAadhr  sedian  l.I(f)ri^«f  th>  CammisaiaD's 
Rules  of  Pnctica  and  Prac8<hire,  "persona"  indude 
incorporated  and  unincorpotated  associations.  (See 
18  CfH  t.tfb^.  Anjf  "p«noii"  may  patition  to 
in  left—.  Wm  an  not  psrsoaded  that  CLaP  has 
demonstiaiad  any  b«aia  for  condixiiiis  that  CMEGA 
lacks  the  rciiuiatte  capacity  to  represent  its 
members.  Accordingiy,  CLAP'S  request  that 
intervcabno  be  limited  to  CMEGA's  individual 
memfacn  will  ba  demad. 

'  See  Municipal  Light  Boardb  of  Reading  and 
Wakefield.  Maaaachusetta  *.  FPC.  46eF.2tf  T3« 
(D.C  Cir.  \3n\. 

'•  ClkffiCA  contends  diat  a  five  moatfa  suspension 
is  warranted  in  order  to  afford  its  members 
sufficient  time  to  reflect  CLafs  incmase  in  their 
wholesale  rates  at  the  retail  level.  According  to 
CMECA.  Connecticut  law  requires  3t)  days  irior 
notice  of  retail  rale  changes  and  precludes  the 
change  from  becoming  eR'ective  thereafter  until  the 
first  day  of  tfae  month.  The  purpose  of  this 
CommiasioDS  suapenston  aathoiity,  howeear.  ii  not 
to  give  affected  customais  aoliee.  To  ^  exteot  tkat 
the  statute  pravides  for  notice  tBcastomera,  it  does 
so  in  section  ZOBfd)  of  tfie  Fedinar  ft) wer  Act.  wbicb 
provides  liiat  ■a'ahaage  i»  aataa  afcaB  (Mcssie 
effactis*.  ^Aaa  eiaieai  tayanted.  eacapt  epon  SO 
days  intira  hi  tka  iaalantdaskat.  we  note  that 


approximatefy  tbree  months  has  passed  since  the 
company  originally  teixiered  its  filing. 
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With  respect  to  the  issues  for  which 
CMEGA  seeks  summary  disposition,  we 
note  that  the  Commission,  in 
appropriate  drcmnstances,  has 
previously  permitted  the  amortization  of 
cancelled  project  and  abnormal  outage 
expenses  incurred  prior  to  the  test  year. 
Kg.,  Connecticut  Light  and  Power  Co^ 
Opinion  No.  103. 13  FERC  161.155  (Nov. 
21. 1980);  New  England  Power  Co., 
Opinion  No.  49  (July  19. 1979).  CL&P 
therefore  is  not  precluded  firom  seeking 
amortization  of  such  expenses  on  the 
basis  of  adequate  record  evidence. 
Because  the  issues  present  quegtions  of 
law  and  fact  most  appropriately 
resolved  on  the  basis  of  an  evidentiary 
hearing,  tho  motions  for  summary 
disposition  will  be  denied.  In 
accordance  with  the  Commission's 
policy  estabUshed  in  Arkansas  Power 
and  Light  Company.  Docket  No.  ER79- 
339  (August  6. 1979),  we  ^all  phase  the 
price  squeeze  issue  raised  by  CMEGA. 
Finally,  CMEGA,  as  noted  above,  has 
moved  to  strike  portions  of  CL&Fs 
answer  which  bear  on  CMEGA's  claim 
that  the  proposed  rotes  are 
discriminatory.  In  particular,  CMEGA 
alleges  that  the  company  refused  to  offer 
its  members  an  arrangement  offered  to 
others  of  its  wholesale  customers.  CL&P 
denies  the  discrimination  claims  and 
has  included,  in  its  answer,  a  letter  in 
support  of  its  position.  This  issue  is, 
however,  more  properly  the  subject  of 
evidentiary  proceedings.  Because  we  do 
not  decide  the  discrimination  issue  in 
Ads  order  on  the  basis  of  the  pleadings, 
we  shall  deny  CMEGA's  motion  to 
strike. 
The  Commission  orders: 

(A)  CMEGA's  motions  to  reject 
CL&P's  filing,  to  summarily  dispose  of 
certain  issaes,  or  to  strike  portions  of 
CL&P's  answer  are  hereby  denied. 

(B)  CL&P's  motion  for  waiver  of  the 
notice  requirements  is  hereby  denied. 

(C)  CL&P's  proposed  rates  are  hereby 
accepted  for  filing  and  suspended  for 
one  day  from  sixty  days  after  the 
completion  of  filing,  to  become  effective 
on  May  17. 1982,  subject  to  refund. 

(D)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  ttie  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  sections 
205  and  208  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR,  Chapter  I),  » 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
CL&P's  rates. 

(E)  The  petitions  to  faitervene  filed  by 
Bozrah  and  CMEGA  are  hereby  granted 


subject  to  the  Commission's  Roles  of 
Practice  and  Procedure  and  the 
regulations  mider  the  Federal  Power 
Act;  provided,  however,  that 
participation  by  such  interveners  shall 
be  limited  to  the  matters  set  forth  in 
their  petitions  to  intervene;  and 
provided,  further,  that  tiie  admission  of 
such  interveners  shall  not  be  construed 
as  recognition  that  they  might  be 
aggrieved  by  any  order  of  the 
Commission  in  this  proceeding. 

(F)  The  Commission  staff  shall  serve 
top  sheets  in  this  proceeding  on  or 
before  May  28. 1982. 

(G)  A  presiding  administrative  law 
judge,  to  be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  conference  in  this  proceeding 
to  be  held  within  approximately  fifteen 
(15)  days  after  service  of  top  sheets  in  a 
hearing  room  of  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N^.,  Washington,  D.C. 
20426.  The  presiding  administrative  law 
judge  is  audiorized  to  establish 
procedural  dates  and  to  rule  on  all 
motions  (except  motions  to  consoUdate 
or  sever  and  motions  to  dismiss)  as 
provided  in  tfie  Commission's  Rules  of 
Practice  and  Procedure. 

(H)  The  Commission  hereby  orders 
the  initiation  of  price  squeeze 
proceedings  and  fiirtfaer  orders  that  this 
docket  be  phased  so  that  the  price 
squeeze  proceedings  begin  after 
issuance  of  a  Commission  opinion 
establishing  the  rate  whidi,  but  for 
consideration  of  price  squeeze,  would  be 
just  and  reasonable.  The  presiding 
administrative  law  judge  may  order  a 
departure  from  this  schedule  for  good 
cause  shown.  The  price  squeeze  claim 
shall  be  governed  by  S  2.17  of  the 
Commission's  regulations  as  it  may  be 
modified  prior  to  the  commencement  of 
the  price  squeeze  phase  of  the  instant 
docket 

(I)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federri 
Register. 

By  the  Commission. 
Kenneth  F.  Pkmh. 

Secretary. 

The  Connecticut  Ljght  and  Power 
Company,  Docket  Ho.  ER82-301-000 

CRaM  Schedule  Dcagnaiuirt 
0M8d:UndMMl 


Designafion 


FPC  EtaeMc  T««ll«  RMtnd  VolHM  Nol  1 


3rd  Rmisad  Stwal  Na  1 

2nd  Rsvtsed  Sheat  No.  2...._ 

3rd  RevMd  ShMl  Na  3 

am  FtavlMd  ShMl  No.  4 

2nd  RMtaad  ShM  Na  S 

am  RoMMd  ShMl  Na  • 


2nd  Reviaad  ShMl  Na   1. 

1«Shaa)Na2. 

2nd  RsMaed  8haa«  Na  3. 

and  RMiMd  ShMl  Na  4. 

1«  HMiMd  ShMl  Na  6. 

aid  Re«<a«l  ShMl  Na  & 


The  Connecticut  Ugmt  and  Power  Compa- 
ny, Docket  No.  ER82-301 -coo— Continued 
(RMS  SdMdute  I 


2nd  nwwid  ShMl  N».  7  .. 
4lh  Revsed  ShMt  No  8 
3rd  Revsed  Sheel  No.  S.- . 
5«h  ReviHd  ShMl  Na.  10. . 
Stfi  Rewnd  ShMl  Na  11_ 
3rd  RoiiMd  ShsM  Na  tIA 
3rd  nxiu  aval  Na  1^ 

3rd  Rwind  ShMl  Na  11 

2nd  RwiMd  ShMl  No  14 
2nd  RmiHd  ShMl  Na  IS. 
2nd  nn»i«Md  ShMl  Na  IS. 
3rd  Revwd'ShMl  Na  17  . 


7. 

3rd  nmmad  Sheet  Na  S. 
2nd  Shaal  No  S 

Na  WL 
Na   11. 
aid  ShMl  No  11A 
aid  NMind  mmm  Na  12. 
aid  R«tHd  ShMl  Na  ia 
tfl  ShMl  Na  14 
idlShMlNa  IS. 
lal  ShMl  Na  16. 
2nd  RaniHd  Sheal  Na  17. 


The  OoNNBcncuT  Ught  and  Power 
Company 


aid  nuiiid  ShMl  Na  1S_ 
ad  nnwMd  Sha«  Na  is... 
3rd  npnnd  ShMt  Na  ao_ 
aid  Revsed  ShaM  Na  21. . 
4ti  RMsad  Stmt  Na  22 ... 
4«i  RwiMd  ShMl  Na  SS_ 
2nd  RMiMd  ShMl  Na  a4_ 
2nd  HmlMd  ShMl  Na  2G... 
aid  ReoiMd  8ha«  Na  26.. 
ad  HeviMd  8ha«  Na  27_ 


Na  IS 
aid  ShsM  No  19. 

aid  ShMl  No  2a 

l8tSha«Na21 

3rd  nwiNoJ  Stwel  Na  22. 

3hI  Rwliit  Shed  Na  SS. 

M  She*  Na  24. 

^m  ShMl  No.  2S. 

1«ahMINa2B. 

aid 


Service  Agreements  dated  Februaiy  1, 
1982.  under  FPC  Electric  Tariff.  First 
Revised  Volume  No.  1  (Supersedes 
Service  Agreements  dated  July  25, 1978. 
under  FPC  Electric  Tariff.  Rrst  Revised 
Volume  Na  1). 
|FR  Dk.  n-um  Filed  s-ai-e;  aw  ia| 

MUJNQ  COOE  STtr-SMI 


[Docket  No.  ERt2-480-000] 

Connecticut  Light  A  Power  Co^  FHng 

May  17, 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  April  3a  1982.  the 
Connecticut  light  and  Power  Company 
(CL&P)  tendered  for  filing  as  an  initial 
rate  schedule  an  exchange  agreement 
(the  Agreement)  between  CL&P  and  the 
Hartford  Electric  Light  Company 
(HELCO)  (together,  the  NU  Companies): 
and  Fitchburg  Gas  and  Electric  Light 
Company  (Fitchburg).  The  Agreement, 
dated  as  of  April  8, 1981,  provides  for 
the  NU  Companies  to  exdiange  capacity 
from  Middletown  Unit  No.  4  and 
MontviDe  Unit  No.  6.  both  oil-fired, 
intermediate  type  electric  generating 
imits,  for  gas  turbine  capacity  from  the 
Fitchburg  Unit  No.  7,  a  gas  turbine  type 
electric  generating  unit 

The  A9«ement  provides  that  the 
parties  %vill  determine  daily  and/or 
weekly  during  die  term  of  ihe 
Agreement  whether  it  is  economically 
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advantageous  that  an  exchange  shaQ 
take  place. 

Fitchburg  will  pay  an  hourly  capacity 
charge  to  the  NU  Companies  in  an 
amount  equal  to  the  kilowatts  of 
capacity  exchanged  times  $0,003. 
Fitchburg  will  purchase  energy  fro« 
Middletown  Unit  No.  4  and/or  Montrflle 
Unit  No.  6  at  the  average  cost  of 
providing  such  energy.  Fitchburg  will 
pay  a  station  service  energy  charge  to 
the  NU  Companies  for  Middletown  Unit 
No.  4  and/or  Montville  Unit  No.  6  at  the 
average  cost  of  providing  such  energy 
from  Uie  NU  System  when  such  unit(s) 
are  not  operating  during  an  exchange. 
The  NU  Companies  will  purchase 
energy  from  the  Fitchburg  Unit  at  the 
average  cost  of  providing  such  energy. 

CL&P  requests  the  Commission  waive 
its  notice  requirements  to  allow  for  an 
effective  date  of  April  6, 1981. 

CL&P  states  that  copies  of  this  filing 
have  been  mailed  to  the  NU  Companies 
and  to  Fitchburg. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capital  Street,  NK,  Washington. 
D.C.  20426,  in  accordance  with  S  S  1-8 
and  1.10  of  the  Commission's  Rules  ei 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  28, 
1982.  Protests  will  be  considered  by  tike 
Coounission  in  determining  the 
appropriate  action  to  be  taken,  but  wlli 
not  serve  to  make  protettants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennetb  F.  Plumb, 
Secretary. 

|FR  Dnc.  82-13910  Filed  S-»~at  M(  «a| 
BHJJNQ  CODE  $71»4I1-II 


[Docket  No.  ER82-487-0001 
Connecticut  Light  &  Power  Co.;  PHng 

May  17. 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  April  30, 1982. 
Connecticut  Light  and  Power  Company 
(CL&P)  tendered  for  filing  as  an  initial 
rate  schedule  an  exchange  agreement 
(the  Agreement)  between  CL&P,  the 
Hartford  Electric  Light -Company 
(HELCO).  Western  Massachusetts 
Electric  Company  (WMECO)  (together, 
the  NU  Companies);  and  Fitchburg  G«s 
and  Electric  Light  Company  (Fitchburg). 
The  Agreement,  dated  as  of  January  1, 
1981,  provides  for  the  NU  Compenies  to 


exchange  capacity  and  related  pondage 
from  the  Northfield  Mountain  Pumped 
Storage  Hydro  Electric  Project  (Project) 
for  gas  turbine  capacity  trom  the 
Fitchburg  Unit  No.  7,  a  gas  turbine  type 
electric  generating  unit 

The  Agreement  provides  that  the 
parties  will  determine  weekly  during  the 
term  of  the  Agreement  whether  or  not  it 
is  economically  advantageous  that  an 
exchange  shall  take  place  during  any 
particular  week. 

Fitchburg  will  pay  a  weekly  capacity 
charge  to  the  NU  Companies  in  an 
amount  equal  to  kilowatts  of  capacity 
exchanged  during  each  week  times 
$0.211008.  Fitchburg  will  also  pay  a 
station  service  energy  charge  to  the  NU 
Companies  for  Fitchburg's  share  of  the 
station  service  energy  consumed  by  the 
Project  diutog  each  week  in  which  an 
exchange  takes  place  at  a  rate 
representing  the  average  cost  of 
providing  such  energy  from  the  system 
of  the  NU  Companies  during  the  prior 
calendar  month.  The  NU  Companies 
would  purchase  energy  from  the 
Fitchburg  Unit  at  the  average  cost  of 
providing  such  energy. 

CL&P  requests  that  the  Commissioa 
waive  its  standard  notice  period  and 
allow  the  Agreement  to  become 
effective  on  January  5. 1981. 

CL&P  states  that  copies  of  the 
Agreement  have  been  mailed  to  the  NU 
Companies  and  to  Fitchburg. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E..  Washington, 
D.C.  20426,  in  accordance  with  §  §  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  28, 
1962.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  a»-196C0  PUad  5-20-10:  fttf  ami 
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[Protect  Na  3368-001] 

Continental  Hydro  Corp.;  Surrender  of 
Preliminary  Permit 

May  la  1962. 

Take  notice  that  Continentel  Hydro 
Corporation  (CH)  permittee  for  the 


proposed  Lavon  Project  No.  3368  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  was 
issued  on  April  13, 1981.  and  would  have 
expired  on  October  1, 1983.  The 
proposed  project  would  have  utilized  the 
U.S.  Army  Corps  of  Engineers  Lavon 
Dam  near  Lavon,  Texas.  CH  indicates 
that  the  project  would  not  appear  to  be 
an  economic  source  of  energy. 

en's  request  is  dated  April  15, 1982. 
and  the  surrender  of  its  permit  for 
Project  No.  3368  is  effective  as  of  the 
date  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

[PR  Doc.  82-13823  Ffled  S-SO-tt  845  am| 
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[Pro|«M  No.  6252-0001 

East  Kentucky  Power  Cooperative, 
Inc.;  Application  for  Preliminary  Permit 

May  IS,  1962. 

Take  notice  that  East  Kentucky  Power 
Cooperative,  Inc.  (Applicant)  filed  on 
April  19, 1982,  an  application  for 
preliminary  permit  (pursuant  to  the 
Federal  Power  Act  16  U.S.C.  791(a>- 
825(r))  for  Project  No.  6252  to  be  known 
as  the  Grayson  Project  located  on  the 
Little  Sandy  River  near  Grayson,  Carter 
County,  Kentucky.  The  application  is  on 
file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Richard  H. 
Breckenkamp,  East  Kentucky  Power 
Cooperative,  Inc.,  P.O.  Box  707, 
Winchester,  Kentucky  40391.  Any 
person  who  wishes  to  file  a  response  to 
this  notice  should  read  the  entire  notice 
and  must  comply  with  the  requirements 
specified  for  the  particular  kind  of 
response  that  person  wishes  to  file. 

Project  Description — ^The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  Grayson  flood 
control  dam  and  would  consist  of:  (1)  A 
new  1700-foot  long  concrete  lined  power 
tunnel  with  intake  located  near  the  west 
dam  abutment;  (2)  a  powerhouse 
containing  two  turbine-generator  units 
with  a  total  rated  capacity  of  2.0  MW; 
(3)  a  100-foot  long,  69-KV  transmission 
line;  and  (4)  appurtenant  facilities. 

The  Applicant  estimates  that  the 
average  aimual  energy  output  would  be 
5,100,000  Kwh.  Energy  developed  at  the 
project  would  be  utilized  by  the 
Applicant  for  distribution  to  its 
customers. 

Proposed  Scope  of  Studies  Under 
Permit^A  preliminary  permit  if  issued, 
does  not  authorize  construction.  Hie 
Apphcant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
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months.  The  work  to  be  performed 
under  this  preliminary  permit  would 
consist  of  gathering  necessary  data, 
completing  surveys  and  environmental 
studies,  obtaining  necessary  Federal. 
State  and  local  permits,  in  consultation 
with  the  Corps  of  Engineers  and 
preparing  necessary  documentation  for 
the  Commission's  licensing 
requirements.  Applicant  estimates  that 
the  cost  of  works  to  be  performed  under 
the  permit  would  not  exceed  $20,000. 
Competing  Applications — Anyone 
desiring  to  file  a  competing  appUcation 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  August  30. 
1982,  the  competing  application  itself 
(see:  18  CFR  4.30  et.  seq.  (1981)).  A 
notice  of  intent  to  file  a  competing 
application  for  preliminary  permit  will 
not  be  accepted  for  filing. 

The  Commission  will  accept 
appUcations  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  29, 1982,  and  should 
specify  the  type  of  application 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  (see:  18  CFR 
4.30  et.  seq.  or  4.101  et.  seq.  (1981),  as 
appropriate). 

Agency  Comments— Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  appUcation  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  conmients. 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  29, 1982. 

Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in  all 
capital  letters  the  title  "CO\fMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST  ",  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
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filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch. 
Division  of  Hydropower  Ucensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plinnb, 
Secretary. 

pni  Doc  82-1382t  Piled  5-30-82;  8:46  am] 
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[Docket  Nos.  CP82-279-000  and  CP82-279- 
001] 

El  Paso  Natural  Gas  Co^  Dorchester 
Gas  Producing  Co^  Application 

May  14, 1982. 

Take  notice  that  on  April  8, 1982.  El 
Paso  Natural  Gas  Company  (El  Paso). 
P.O.  Box  1492,  El  Paso,  Texas  79978. 
filed  in  Docket  No.  CP82-279-000  an 
application,  as  amended,  on  April  21. 
1982,  by  El  Paso  and  Dorchester  Gas 
Producing  Company  (Dorchester),  P.O. 
Box  31049.  Dallas,  Texas  75231,  pursuant 
to  section  7(c)  of  the  Natural  Gas  Act  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
and  delivery  of  natural  gas  on  an 
exchange  basis  to  Dorchester  in  Reagan 
County,  Texas,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

El  Paso  states  that  it  and  Dorchester 
are  parties  to  a  purchase  agreement 
dated  September  24, 1954,  as  amended, 
which  provides  for,  inter  alia,  the  sale 
by  Dorchester  and  the  purchase  by  El 
Paso  at  the  outlet  of  Dorchester's  Big 
Lake  Texon  Gasoline  Extraction  Plant 
located  in  Reagan  County.  Texas,  of  all 
volumes  of  surplus  residue  gas 
attributable  to  Dorchester's  production 
and  purchases  in  the  vicinity  of  said 
plant.  Pursuant  to  this  agreement. 
Dorchester  presently  sells  to  El  Paso 
approximately  500  Mcf  of  surplus 
residue  gas  per  day,  it  is  stated.  Such 
quantities  of  surplus  residue  gas  are 
utilized  by  El  Paso  as  a  part  of  its 
general  system  supply,  it  is  submitted.  El 
Paso  explains  that  prior  to  the  sale  of 
surplus  residue  gas  volumes  to  El  Paso 
Dorchester  in  the  daily  operation  of  the 
Texon  Plant  receives  raw  casinghead 
gas  from  the  production  areas  situated 


in  close  proximity  to  the  plant 
processes  such  raw  gas  and  extracts 
natural  gas  Uquids  therefrom  and 
concurrently  uses  available  quantities  of 
residue  gas.  Dorchester  thereafter  sells 
all  surplus  residue  gas  volumes  at  the 
outlet  of  the  Texon  Plant  to  El  Paso  in 
accordance  with  the  terms  and 
conditions  of  the  purchase  agreement 

El  Paso  asserts  that  in  June  1981 
Dorchester  advised  El  Paso  that  it  plans 
to  cease  all  of  its  natural  gas  liquids 
processing  operations  at  the  Texon  Plant 
inasmuch  as  it  is  no  longer  profitable  to 
maintain  said  operations.  Instead  of 
processing  raw  gas  and  extracting 
natural  gas  liquids  at  the  Texon  Plant 
Dorchester  proposed  to  (1)  only 
compress  and  treat  (purify)  raw  gas  that 
is  ciurently  being  processed  at  the 
Texon  Plant  (2)  transport  such  gas 
approximately  10  miles  to  the  Union 
Texas  Petroleum  Corporation  (Union 
Texas)  Benedum  Plant  in  Upton  County, 
Texas,  for  processing  and  liquids 
extraction,  and  (3)  deliver  all  surplus 
residue  gas  imder  the  purchase 
agreement  to  El  Paso  at  El  Paso's 
existing  purchase  meter  station  at  the 
outlet  of  the  Benedum  Plant  is  stated. 
As  a  part  of  the  proposed  revised 
operations  at  the  Texon  Hant  El  Paso 
asserts  that  Dorchester  advised  El  Paso 
that  it  would  require  a  supply  of  pipeline 
quality  gas  in  order  to  continue  the 
operation  of  the  remaining  Texon  Plant 
camp  and  compressors  and  for  other 
Texon  Plimt  operations. 

In  order  to  acconunodate  Dorchester's 
proposed  cessation  of  its  natural  gas 
Uquids  processing  operations  at  the 
Texon  Plant  and  its  need  for  pipeline 
quaUty  gas  at  said  plant  El  Paso  states 
that  it  and  Dorchester  executed  an 
amendatory  agreement  dated  December 
1, 1981,  which  amends  the  purchase 
agreement  and  evidences  the 
understanding  and  agreement  between 
the  parties  respecting  Dorchester's 
proposal.  The  amendatory  agreement  it 
is  stated,  provides,  inter  alia,  th^t  the 
residue  gas  reserved  for  use  by 
Dorchester  under  the  Texon  purchase 
agreement  would  be  deUvered  via 
exchange  to  Dorchester  through  an 
existing  tap  and  meter  on  El  Paso's 
transmission  line  adjacent  to 
Dwchester's  Texon  Plant 

In  accordance  with  the  provisions  of 
the  amendatory  agreement  and  in  order 
that  Dorchester  may  have  a  constant 
and  reliable  supply  of  pipeline  quaUty 
natural  gas  available  for  its 
aforementioned  uses  at  the  Texon  Plant 
and,  further,  to  insure  the  continuity  of 
the  surplus  residue  gas  supply  to  be  sold 
at  the  outlet  of  the  Benedum  Plant  by 
Dorchester  to  El  Paso,  El  Paso  states 
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that  it  and  Dorchester  have  entered  into 
a  gas  exchange  agreement  dated  March 
19. 1062.  Pursuant  to  the  terms  and 
conditions  of  the  exchange  agreement. 
El  Paso  states  that  it  has  agreed  to 
deliver  to  Dorchester  at  an  existing  tap 
and  meter  station  located  immediately 
downstream  of  the  Texon  Plant  in 
Reagan  County.  Texas,  such  quantity  of 
pipeline  quality  gas  as  Dorchester  may 
need,  from  time  to  time,  not  to  exceed 
350  Kfcf  per  day.  It  is  asserted  that  in 
exchange  therefore,  Dorchester  has 
agreed  to  cause  the  concurrent  delivery 
to  El  Paso  at  El  Paso's  existing  purchase 
meter  station  located  at  the  outlet  of 
Union  Texas'  Benedum  Plant  in  Upton 
County,  Texas,  of  volumes  of  surplus 
residue  gas  equivalent  on  a  thermal 
basis  to  the  total  volumes  of  pipeline 
quality  natural  gas  delivered  by  El  Paso 
to  Dorchester  at  the  Texon  Plant.  El 
Paso  and  Dorchester  have  agreed  to 
perform  their  respective  exchange 
obligations  under  the  exchange 
agreement  without  monetary 
compensation  from  the  other  party,  it  is 
explained. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  sboaM  on  or  before  June  7, 
1982.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  2M26.  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
^Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petititMi 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  «r  tf 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


required,  further  notice  of  such  hearing 
will  be  duly  givetL 

Under  the  procedure  herein  provided 
for.  imless  otherwise  advised,  it  will  be 
unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Pluaib. 
Secretary. 

[FR  Doa  82-11826  ni«l  &-«>-•&  8?t»  ami 
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(Docket  No.  GTC»-36-000) 

El  PaM  Natural  Qa«  Co.;  Application  of 
El  Paso  Natural  Qaa  Co.  for  Waiver  of 
Certain  Regulations  Under  the  Natural 
Gas  Policy  Act  of  1978 

May  14. 1982. 

Take  notice  that  on  April  26, 1982.  El 
Paso  Natural  Gas  Company  filed  an 
application  for  waiver  of  SS  271.804, 
271.805  and  274,206  of  the  Commission's 
regulations  relating  to  filing  of  notices  of 
disqualification  and  applications  for 
requalificatlon  for  certain  stripper  wells 
under  section  108  of  the  Natural  Gas 
PoUcy  Act  of  1978  (NGPA)  (15  U.S.C 
3301  et  seq.]. 

El  Paso  states  that  the  purpose  opts 
request  is  to  obtain  the  necessary 
waivers  to  permit  it  to  retabi  stripper 
well  status  for  a  total  of  102  wells  for 
which  notices  of  disqualification  were 
not  filed  when  production  exceeded  60 
Mcf  per  production  day,  and  when 
eligible,  were  not  requalifled  as  stripper 
wells.  El  Paso  claims  that  its  failure  to 
file  notices  of  disqualification  for  the 
subject  wells  occurred  during  the  period 
in  which  the  appHcations  for 
determinations  of  section  106  ehgibihty 
for  these  %vells  were  still  pending  before 
the  jurisdictional  agencies.  El  Paso,  in 
failing  to  submit  the  notices  of 
disqulification,  allegedly  relied  on  a 
statement  in  the  preamble  to  the  Interim 
Rules  (issued  December  1. 1978. 43  FR 
56482)  which  stated  that  9  271.805, 
which  implements  section  108(b)(2)  of 
the  NGPA.  disqualifies  wells  which, 
subsequent  to  the  jurisdictional  agency 
determination,  produce  quantities  of  gas 
in  excess  of  the  amounts  permitted  by 
the  law  and  this  subpart. 

El  Paso  maintains  that  the  preamble 
supports  its  interpretation  that  a  notice 
of  disqualification  need  not  be  filed  until 
after  the  jurisdictional  agency  acted  on 
the  application. 

In  order  No.  44  (Docket  No.  RM79-73. 
issued  August  22, 1979)  the  Commission 
clarified  that  the  requirement  of  filing  a 
notice  of  disqualification  applied  to  both 
wells  for  which  applications  had  been 
filed  and  wells  which  had  already 
received  jurisdictional  agency 
detenninadons.  Bl  Paso  dafans  diat  it 


revised  its  procedrafls  after  Order  No.  44 
was  issued  and  began  filing  notices  of 
disqualification  for  the  latest  90^1ay 
production  periods  for  applications 
pending  before  the  jurisdictional  agency. 
For  the  wells  for  which  El  Paso  cUd  not 
file  notices  of  disqualification.  El  Paso 
proposes  to  classify  the  wells  on  a 
monthly  basis  as  stripper  or  non-stripper 
wells  based  on  whether  production  was 
above  or  below  the  60  Mcf  per 
production  day  level  for  the  preceding 
90-day  production  period. 

El  Paso  request  that  with  respect  to 
any  refunds  due  it.  the  Commission 
notify  to  producer/sellers  and  direct 
such  refunds.  El  Paso  states  that  with 
respect  to  its  own  leasehold  production, 
it  will  make  appropriate  and  necessary 
adjustments  to  recoup  any 
overpayments  of  royalties  and 
production  taxes  made  during  any 
period  when  a  well  did  not  qualify  as  a 
stripper  welL 

E^  Paso  further  states  that  the  affected 
jiuisdictional  agencies,  operators  and 
purchasers  either  concur  in  the  waiver 
or  have  no  objection  thereto. 

Any  person  desiring  to  be  heard  or  to 
protest  this  request  for  waiver  should 
file  a  petition  to  intervene  or  protest 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
N.E.,  Washington,  D.C  20426,  in 
accordance  with  the  Commission's        | 
Rules  of  Practice  and  Procedores.  All 
such  petitions  or  protests  should  be  filed 
on  or  before  May  28. 1982.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
petition  to  intervene.  Copies  of  the 
application  are  on  file  with  the 
Commisskn  and  are  available  for  public 
inspection. 
KennaA  F.  Plumb, 
Secrotary. 

|PK  Ooc  83-T3S2S  nind  (-a»-<K  8rt»  ibI 
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[Docket  No.  TABa-Z-SS-OM] 

El  Paso  Natural  Gas  Co.;  Revised 
Purchased  Gas  Cost  Adlustment  FHIng 

May  13, 1962. 

Take  notice  diat  on  April  3a  1B82,  El 
Paso  Natural  Gas  Company  ("El  Paso") 
tendered  for  filing,  pursuant  to  Part  154 
of  the  Federal  Energy  Regulatory 
Conmiission's  ("Commission'*) 
Regulations  Under  the  Natural  Gas  Act 
and  in  compliance  with  ordering 
paragraph  (C)  of  the  Conunission's 
"Order  Accepting  for  Piling  and 
Suspending  I¥oposed  Tariff  Sheets 


Subject  to  Refund  and  Conditions  and 
Setting  Matter  for  Hearing,"  issued 
March  31, 1982  at  Docket  No.  TA82-2- 
3»-000  (PGA82-2)  (IPR82-2)  (AP82-2) 
-and  (TT82-2),  the  following  revised 
tariff  sheets  to  become  effective  April  1, 
1982: 

Original  Volume  No.  1 

First  Substitute  Thirtieth  Revised  Sheet  No. 
3-B  i 

Third  Revised  Volume  No.  2 

First  Substitute  Twenty-first  Revised  Sheet 
No.  1-D 

Original  Volume  No.  2A 

First  Substitute  Twenty-second  Revised 
Sheet  No.  l-C 

Such  sheets  are  submitted  in 
substitution  for  their  respective 
counterparts,  referred  to  in  said  order  as 
the  "alternative"  or  "lower  proposed 
tariff  sheets,"  tendered  as  a  part  of  El 
Paso's  notice  of  change  in  rates  filed 
March  1. 1982,  at  Docket  No.  TA82-2- 
33-000.  The  revised  tariff  sheets,  like 
their  counterparts,  exclude  the  impact  of 
the  implementation  of  the  decision  of 
the  United  States  Court  of  Appeals  for 
the  Fifth  Circuit  in  Mid-Louisiana  Gas 
Co.  V.  FERC.  No.  80-3804,  Pecember  23, 
1981)  hereinafter  referred  to  as  Mid- 
Louisiana.  '  The  Commission's  order 
issued  March  31, 1982,  among  other 
things,  conditionally  accepted,  effective 
April  1, 1982,  subject  to  refund,  the 
lower  proposed  revised  tariff  sheets 
tendered  as  a  part  of  El  Paso's  March  1. 
1982  notice  of  change  in  rates. 

Ordering  paragraphs  (C)(1)  through 
{C)(4)  of  the  Commission's  March  31, 
1982  order,  directed  El  Paso  to  file 
within  thirty  (30)  days  of  the  issuance  of 
said  order,  revised  tariff  sheets  to 
become  effective  April  1, 1982. 
reflecting: 

(1)  a  correct  Account  1^  surcharge  based 
on  the  appropriate  subaccounts  as  required 
by  the  Commission's  Regulations; 

(2)  a  correct  interperiod  tax  allocation  for 
computing  carrying  charges  on  refunds 
included  io  Account  191; 

(3)  actual  rates  paid,  as  of  April  1. 1982,  to 
producers  of  deregulated  gas,  if  those  rates 
are  lower  than  the  estimates  included  in  this 
filing;  and 

(4)  actual  rates  in  effect,  as  of  April  1, 1982, 
for  purchases  from  intrastate  gas  pipelines 
and  the  correct  rate  for  purchases  from 
Valero  Interstate  Transmission  Company. 

Accordingly,  El  Paso  states  that  the 
tendered  substitute  lower  proposed 
revised  tariff  sheets  incorporating  the 


Federal  Register  /  Vol.  47,  No.  99  /  Friday.  May  21.  ig82  /  Notices 


22187 


'  El  Paso  alto  tendered  Secxind  Substitute 
Thirtieth  Revised  Sheet  No.  S-B,  Second  Subsfituta 
Twenty-first  Revised  Sheet  No.  1-D  and  Second 
Substitute  Twenty-second  Revised  Sheet  No.  l-C, 
referred  to  by  the  Commission  as  "higher  proposed 
revised  tariff  sheets,"  which  include  the  impact  of 
Mid-Louisiana. 


aforementioned  adjustments  result  in  an 
overall  revised  net  adjustment  of  52.01f 
per  Mcf  above  El  Paso's  currently 
effective  rates,  as  compared  with  an 
increase  of  50.13<  per  Mcf  initially 
proposed  in  El  Paso's  March  1, 1982 
tariff  tender.* 

Ordering  paragraph  (D)  of  the 
Commission's  order  issued  March  31. 
1982  stated  "El  Paso  shall  adjust  its 
books  to  reflect  the  correct  interperiod 
tax  allocation  for  its  LFUT  refund."  El 
Paso  states  that  in  compliance  with 
ordering  paragraph  (D)  it  has  corrected 
the  interperiod  tax  allocation  for  its 
Louisiana  First-Use  Tax  refunds,  and 
such  corrected  amount  is  not  sufficient 
to  cause  a  reduction  in  the  surcharge 
rate. 

Ordering  paragraph  (E)  of  the 
Commission's  order  issued  March  31. 
1982  further  conditioned  the  acceptance 
of  El  Paso's  rates  by  requiring  El  Paso  to 
supply  additional  information  to 
demonstrate: 

(1)  that  purchases  of  deregulated  gas  from 
El  Paso  Exloration  Company  staisfy  the 
Commission's  "affiliated  entities"  tested;  and. 

(2)  that  El  Paso  has  properly  calculated  its 
Btu  adjustments  and  restroactive  Btu 
adjustments  pursuant  to  Commission  Order 
Nos.  93  and  93-A 

In  compliance  with  ordering  paragraph 
(E),  El  Paso  has  included  in  the  instant 
tender  the  requested  data  (i) 
demonstrating  that  the  pricing  of 
company-owned  production  included  in 
the  subject  PGAC  adjustment  does  not 
exceed  the  amount  paid  in  comparable 
first  sales  between  persons  not  affiliated 
with  El  Paso  as  required  by  section 
601(b)(1)(E)  of  the  Natural  Gas  Policy 
Act  of  1978;  and  (ii)  to  justify  the 
calculation  of  its  Btu  adjustments 
pursuant  to  Commission  Order  Nos.  93 
and  93-A. 

El  Paso  respectfully  requests  that  the 
lower  proposed  revised  tariff  sheets 
reflecting  the  adjusted  rates  be 
substituted  for  their  respective 
counterparts  tendered  by  El  Paso  on 
March  1, 1982,  at  Docket  No.  TA82-2- 
33-000  and  be  made  effective  on  April  1, 
1982  as  directed  by  the  Commission. 
Further,  El  Paso  respectfully  requests 
that  the  higher  proposed  revised  tariff 
sheets  reflecting  the  implementation  of 
Mid-Louisiana  be  made  effective  on 
September  1, 1982,  or  an  earlier  date,  as 
may  be  directed  by  the  Commission,  in 
lieu  of  their  respective  counterpart 
sheets. 

El  Paso  further  states  that  copies  of 
the  instant  tendethave  been  served 


•T!ie  higher  proposed  revised  tariff  sheets  reflect 
a  net  adjustment  of  64.27«  per  Mcf,  above  El  Paso's 
currently  effective  rate;  as  compared  with  an 
increase  of  e2J9<  per  Mcf  initially  proposed  in  El 
Paso's  March  1,  U62  taiifi  tender. 


upon  all  parties  of  record  in  Docket  No. 
TA82-2-23-0G0.  and  otherwise,  upon  all 
interstate  pipelines  system  customers  of 
El  Paso  and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
tariff  filing  should,  on  or  before  May  20, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.,  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  Under  the 
Natural  Gas  Act  (18  CFR  157.10). 
Protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  any  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Phimb, 
Secretary. 

|FR  Doc  a2-iaa70  FUed  S^aO-SZ:  ktf  •■]  ' 
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[ProiMt  No.  6213-000] 

Energ«rtics  Systems,  Inc^  AppMcatfon 
for  Preflminary  Permit 

May  17, 1982. 

Take  notice  that  Energenics  Systems, 
Inc.  (Applicant)  filed  on  April  15, 1982, 
an  application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act  18 
U.S.C.  791(a>-825(r)]  for  Project  No.  6213 
to  be  known  as  the  Calamus  Dam 
Hydroelectric  Project  located  on 
Calamus  River  near  Burwell,  in  Loup 
County,  Nebraska.  The  application  is  on 
file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Thomas  H. 
Clarke,  Jr..  President  Energenics 
Systems,  Inc..  1717  K  Street  N.W..  Suite 
706.  Washington.  D.C  20006. 

Project  Description — The  proposed 
project  would  utilize  the  existing  U.S. 
Bureau  of  Reclamation  Calamus  River 
Dam  and  would  consist  of:  (1)  an 
existing  conduit  from  the  intake  to  a 
proposed  25G-foot-long,  5.65-foot  in 
diameter  penstock;  (2)  a  proposed 
powerhouse  with  generating  imits 
having  an  estimated  installed  capacity 
of  1,440  kW  and  producing  an  average 
annual  energy  output  of  11.64  GWh;  (3)  a 
proposed  7-mile-long  transmission  line 
to  connect  to  an  existing  Nebraska 
Public  Power  System  line;  and.  (4) 
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appurtenant  facilities.  The  proposed 
tnarket  for  the  power  is  Nebraska  Public 
Power  System. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months,  during  which  time  studies 
wo\ild  be  made  to  determine  the     , 
engineering,  environmental,  and 
economic  feasibility  of  the  project.  In 
addition,  historic  and  recreational 
aspects  of  the  project  would  be 
determined,  along  with  consultation 
with  Federal,  state,  and  local  agencies 
for  information,  comments  and 
recommendations  relevant  to  the 
project  The  Applicant  estimates  that  the 
cost  of  the  studies  would  be  $30,000.00 

Competing  Applications — Anyone 
desiring  to  Hie  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  August  23, 
1982,  the  competing  application  itself 
[see:  18  CFR  4.30  et  seq.  (1981)].  A  notice 
of  intent  to  file  a  competing  application 
for  preliminary  permit  will  not  be 
accepted  for  filing. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  26, 1982,  and  should 
specify  the  type  of  application 
forthcoming.  Applications  for  licensing 
or  exemption  firom  licensing  must  be 

filed  in  accordance  with  the  

Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981).  as 
appropriate). 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  applicatioa 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments.  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  aU 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  26, 1962. 

Filing  and  Service  of  Responsive 
Document*— Aay  filing  must  bear  in  aU 


capital  letters  the  title  "COMMENTS ', 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APHJCATION ". 
"COMPETING  AH»UCATION". 
"PROTEST",  or  "PETITION  TO 
INTERVENE ".  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  docimients  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Conunission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washingtoa  D.C.  2042&  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kemieth  F.  Plumb. 
Secretary. 

|FR  Doc.  <Z-1388I  PHed  f-20-«S  a:4S  ami 
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[Project  No.  6100-000] 

Enwgenlce  Systems,  Inc^  Application 
for  PreUmlnary  permit 

May  19, 1982. 

Take  notice  that  Energenics  systems. 
Inc.  (Applicant)  filed  on  March  18, 1982, 
an  application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act  16 
U.S.C.  791(a)-a25(r)l  for  Project  No.  6100 
to  be  known  as  the  Blackwater  Dam 
Project  located  in  Blackwater  River  in 
Merrimack  County.  New  Hampshire. 
The  application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  Mr. 
Thomas  R  Clarke,  Jr..  Energenics 
Systems.  Inc..  1717  K  Street  N.W..  Suite 
706,  Washington  D.C  20006. 

Project  Description — ^The  proposed 
project  would  utilize  the  existing  Corps 
of  Engineers'  Blackwater  Dam  and 
would  consist  of:  (1)  A  new  powerhouse 
containing  a  sin^e  generating  unit  with 
a  rated  capacity  of  460  kW;  (2)  existing 
230-KV  transmission  lines  owned  by  the 
New  England  Power  Company:  and  (3) 
appurtenant  facilities.  The  Applicant 
estimates  that  the  average  annual 
energy  output  would  be  1.88  GWh.  The 
most  likely  market  for  the  energy 
derived  at  the  proposed  project  would 
be  New  England  Power  Company, 
Concord  Bliactric  Company,  and  Public 
Service  Company  of  New  Hampshire. 

Proposed  Scope  of  Studies  Under 
Permit — A  prelimioaiy  permit  if  issued. 


does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
is  38  months.  "The  work  proposed  under 
the  preliminary  permit  would  include 
economic  analysis,  preparation  of 
preliminary  engineering  plans,  and  a 
study  of  environmental  impacts.  Based 
on  results  of  these  studies  Applicant 
would  decide  whether  to  proceed  with 
more  detailed  studies,  and  the 
preparation  of  an  application  for  license 
to  construct  and  operate  the  project 
Applicant  estimates  that  the  cost  of  the 
work  to  be  performed  under  the 
preliminary  permit  would  be  $30,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  August  30, 
1982,  the  competing  application  itself 
[see:  18  CFR  4.30  et  seq.  (1961)].  A  notice 
of  intent  to  file  a  competing  application 
for  preliminary  permit  will  not  be 
accepted  for  filing. 

The  Conmiission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  !n  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  29. 1982.  and  should 
specify  the  type  of  application 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Conunission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate]. 

Agency  Comments — Federal,  State. 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  F*ractice 
and  Procedure,  18  C.F.R.  i  1.8  or  $1.10 
(1980).  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  29, 1982. 

Filing  and  Service  of  Responsible 
Documents — Any  filings  must  bear  in  all 
capiul  letters  the  titie  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION", 
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•PROTEST',  or "PEITnON TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington  D.C  20426.  An 
additional  copy  must  be  sent  to  :  Fred  E. 
Springer.  Chief,  Applications  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  compettng 
apphcation,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc  82~19SS2  Filed  S-20-a£  11:45  ain| 
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[Project  No.  6279-000] 


F  &  T  Services  Corp.;  Application  for 
Preliminary  Permit 

May  17, 1882. 

Take  notice  that  F  &  T  Services 
Corporation  (Applicant)  filed  on  May  3, 
1982,  an  application  for  preliminary 
permit  (pursuant  to  the  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r)l  for  Project 
No.  6279  to  be  known  as  the  Lake 
D'Arbonne  Project  located  on  Bayou 
D'Arbonne  l,ake  in  the  town  of 
FarmervlUe.  Union  Parish,  Louisiana. 
The  application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  J.  B. 
Lancaster.  Jr.,  Forte  and  Tablada.  Inc., 
P.O.  Box  64844,  Baton  Rouge,  Louisiana 
70896. 

Project  Description— The  proposed 
project  would  consist  of:  (1)  An  existing 
799-foot  long,  51-foot  high  concrete 
spillway;  (2)  a  61-foot  high,  1,000-foot 
long  earthen  dam;  (3)  a  gate  section  with 
four  3-foot  by  4-foot  gates;  (4)  a  15.000- 
acre  reservoir  with  a  normal  pool 
elevation  of  80.0  feet  M.S.L;  (5)  a  new 
powerhouse  at  the  southern  end  of  the 
spillway  containing  turbine-generators 
with  a  total  rated  capacity  of  5  MW;  (6) 
a  transmission  line;  and  (7)  appurtenant 
facilities.  Energy  produced  at  the  project 
would  be  sold  to  a  local  utility.  The 
project  would  produce  up  to  20,000,000 
kWh  annually.  The  project  dam  is 
owned  by  the  State  of  Louisiana 
Department  of  Public  Works. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit  if  issued, 
does  not  authorize  construction.  The 


work  proposed  under  this  preliminary 
permit  would  include  economic 
evaluation,  engineering  plans,  and  an 
environmental  assessment.  Based  on 
results  of  these  studies.  Applicant  would 
decide  whether  to  proceed  with  more 
detailed  studies  and  the  preparation  of 
an  application  for  license  to  construct 
and  operate  the  project.  Applicant 
estimates  that  the  work  to  be  performed 
under  this  preliminary  permit  would 
cost  $15,00a 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  August  23. 
1982.  the  competing  application  itself 
(see:  18  CFR  4.30  et  seq.  (1981 )).  A  notice 
of  intent  to  file  a  competing  application 
for  preliminajy  permit  will  not  be 
accepted  for  filing. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  hcense  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  26. 1982,  and  should 
specify  the  type  of  application 
forthcoming.  Applications  for  Ucensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  (see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981).  as 
appropriate). 

Agency  Comments— Federal  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  direcdy  fit)m  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Conunission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  26, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST',  or  "PETTnON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  diis  notice.  Any  of 
the  above  named  docimients  must  be 


filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE.,  Washington.  D.C.  20428.  An 
additional  copy  must  be  sent  to:  Fred  E 
Springer,  Chief.  Applications  Branch. 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  a2-13S27  Filed  i-Jtytt  8:45  mi| 
BILLING  CODE  •717-tt-M 


[Docket  Na  RP82-83-000) 

Gas  Transport,  Inc^  Proposed 
Changes  in  FERC  Gas  Tariff 

May  13, 1982. 

Take  notice  tliat  on  April  30, 1962.  Gas 
Transport  Ina  ("Transport  ")  tendered 
for  filing  proposed  changes  in  its  FERC 
Gas  Tariff  to  be  effective  on  June  1. 
1982.  consisting  of  the  following  tariff 
sheets. 

First  Revised  Sheet  No.  4 

Superseding  Original  Sheet  No.  4 
First  Revised  Sheet  No.  10 
Superseding  Origioal  Sheet  No.  10 
Transport  proposes  to  increase  the 
level  of  the  rate  charged  for  natural  gas 
transportation  service  pursuant  to  Rate 
Schedule  T-1  contained  in  Ori^al 
.  Volume  No.  1  of  its  FERC  Gas  Tariff 
based  on  twelve  (12)  months  of  actual 
experience  ended  December  31, 1981. 

The  apphcation  states  that  the 
principal  reason  for  the  change  in  rate 
proposed  herein  is  that  the  rate  has 
remained  the  same  since  May  1, 1949, 
while  costs  have  continued  to  escalate. 
Consequendy,  Rate  Schedule  T-1  is 
essentially  an  anachronism  and 
incongruous  with  present  economic 
conditions.  Transport  represents, 
however,  that  the  Natural  Gas  Policy 
Act  of  1978  has  stimulated  new 
exploration  in  Transport's  area  of 
operations  and  that  it  has  recently 
received  several  inquiries  fi^m  potential 
customers  concerning  such 
transportation  service. 

Any  person  desirign  to  be  heard  or  to 
protest  said  filing  should  fUe  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti^et  N.E.,  Washington 
D.C.  20426,  In  accordance  with  §5  1,8 
and  1.10  of  the  Commission's  Rules  of 


22190 


Fedwal  Register  /  Vol.  47.  No.  99  /  Friday.  May  21.  1962  /  Noticea 


Practice  and  Procedure  (18  CFR  1.8. 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  20. 
1982.  Protests  vsrill  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phimb, 
Secretary. 

P^  Ooa  Sa-U871  Filed  fr-ao-tt  »•  ■■] 
BNJJNQ  CODE  8717-«1-M 


[Project  Na  5904-000] 

Grisdale  HiH  Co.;  Application  for 
Preliminary  PermK 

May  la  1982. 

Take  notice  that  Grisdale  Hill 
Company  (Applicant)  filed  on  Jamaiy 
20, 1982.  an  application  for  preliminary 
permit  [pursuant  to  the  Federal  Power 
Act  16  U.S.C.  791(a}-825(r)l  for  Project 
No.  5904  to  be  known  as  the  Briggs 
Creek  Hydroelectric  Project  located  on 
Briggs  Creek,  within  Siskiyou  National 
Forest  in  Josephine  County,  Oregon.  The 
application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  Mr,  Leo 
S.  Fisher,  Suite  423. 1200  New 
Hampshire  Avenue.  N.W..  Washington, 
D.C.  20038. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  A  7-foot 
high  concrete  diversion  structure  at 
elevation  1,360  feet;  (2)  either  a  7,500- 
foot  long  low  pressure  conduit  following 
the  creek,  a  surge  tank  and  a  penstock 
dropping  through  410  feet  of  head,  or  a 
3.500-foot  long  pressure  tunnel  running 
direcUy  toward  the  powerhouse  and  a 
penstock  dropping  through  420  feet  of 
head;  (3)  a  powerhouse  containing  a 
turbine  generator  with  5.2  MW  capacity 
and  25.1  GWh  annual  energy 
production;  and  (4)  a  transmission  line 
15  miles  long.  The  potential  market  for 
project-generated  power  includes  the 
Pacific  Power  &  Light  Company  and 
Bonneville  Power  Administration. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  term  of  24 
months,  during  which  engineering, 
economic  and  environmental  studies 
will  be  conducted  to  ascertain  project 
feasibility  and  to  support  application  for 
a  license  to  construct  and  operate  the 


project.  The  estimated  cost  of  pemit 
activities  is  $125,000. 

Competing  Applications — ^This 
application  was  filed  as  a  competing 
application  to  City  of  Grants  Pass, 
Dragon's  applicatioa  for  Project  No.  6499 
filed  on  October  14. 1981.  Public  notice 
of  the  filing  of  the  initial  applicatioa, 
which  has  already  been  given, 
established  the  due  date  for  filing 
competing  applications  or  notices  of 
Intent  In  accordance  with  the 
Commission's  regulations,  no  competing 
application  for  preliminary  permit  or 
notices  of  intent  to  file  an  application 
for  preliminary  permit  or  license  will  be 
accepted  for  filing  in  response  to  this 
notice.  Any  appUcation  for  hcense  or 
exemption  from  licensing,  or  notice  of 
intent  to  file  an  exemption  application, 
must  be  filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1961),  as 
appropriate]. 

Agency  Comments — Federal  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  appHcatioo. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directiy  from  the 
Applicant.)  If  an  agency  does  not  flls 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments.  Protests,  or  Petitions  To 
Intervene — ^Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1960). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  8, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"PROTEST',  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be      * 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory ' 
Commission,  825  North  Capitol  Street 
NE..  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.,  Room  208 
RB  at  the  above  address.  A  copy  of  any 
petition  to  intervene  must  also  be  served 
upon  each  representative  of  the 


Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Phunb, 

Secretary. 

[FR  Doa  8»-t3a6S  FMed  5-20-82:  MS  am\ 

BttuNO  CODE  srir-oi-M 

[Dockat  Na  ERe2-491-4>00] 
Hartford  Electric  Ugitt  C04  FHing 

May  17, 1982. 

'The  filing  Company  submits  the 
following: 

Take  notice  that  on  April  30. 1982,  the 
Hartford  Electric  Light  Company 
(HELCO)  tendered  for  filing  as  an  initial 
rate  schedule  an  agreement  (the 
Agreement)  between  HELCO,  the 
Connecticut  Light  and  Power  Company 
(CL&P),  Western  Massachusetts  Electric 
Company  (WMECO,  and  together  with 
HELCO  and  CL&P.  the  NU  Companies) 
and  Central  Maine  Power  Company 
(CMP).  The  Agreement  dated  as  of  July 
23, 1981,  provides  for  the  NU  Companies 
to  sell  to  CMP  excess  power  from  the 
Northeast  Utilities  system  (system 
power)  that  may  be  available  on  a  daily 
basis  (a  "transaction").  HELCO  states 
that  the  timing  of  transactions  cannot  be 
accurately  estimated  but  that  the  NU 
Companies  would  ofier  to  sell  such 
system  power  to  CMP  only  when  it  was 
economical  to  do  so.  CMP  would  only 
aocept  such  offer  if  it  was  economical  to 
do  so. 

CMP  will  pay  an  energy  reservation 
charge  to  the  NU  Companies  for  each 
transaction  in  an  amount  equal  to  the 
kilowatthours  of  system  power  reserved 
for  and  supplied  to  CMP  by  the  NU 
Companies  during  a  transaction  times 
$0,003  per  kilowatt  hour.  CMP  will  pay 
any  energy  charge  to  the  NU  Companies 
for  each  transaction  in  an  amount  equal 
to  the  kilowatthours  provided  by  the  NU 
Companies  during  such  transaction 
times  and  energy  charge  rate.  The 
energy  charge  rate  is  based  on  the  heat 
rate,  and  the  replacement  fuel  price  of 
the  generating  unitfs)  which  the  NU 
Companies  determine  to  be  available  to 
provide  power  at  the  time  of  a 
transaction. 

HELCO  requests  an  effective  date  of 
July  23, 1961.  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

According  to  HELCO  copies  of  the 
filing  have  been  mailed  to  CL&P. 
WMECO  and  CMP. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti^et.  N£..  Washington. 
D.C.  20426.  in  accordance  with  SS  1-8 


and  1.10  of  the  Commiision's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8  and 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  28, 
1962.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc.  82-11011  Piled  5-20-8Z:  8:45  am] 
BILUNQ  COOE  e717-«1-M 


[Docket  No.  ER82-49e-000] 
Hartford  Electric  Ught  Co^  Filing 

May  17. 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  May  3, 1982,  the 
Hartford  Electric  Light  Company 
(HELCO)  tendered  for  filing  as  an  initial 
rate  schedule  an  agreement  (the 
Exchange  Agreement)  between  HELCO, 
the  Connecticut  Light  and  Power 
Company  (CL&P),  Western 
Massachusetts  Electric  Company 
(WMECO,  and  together  with  HELCO 
and  CL&P,  the  NU  Companies)  and 
Public  Service  Company  of  New 
Hampshire  (PSNH).  The  Exchange 
Agreement,  dated  as  of  September  11, 
1981,  provides  for  an  exchange  of  excess 
capacity  and  associated  energy  from  the 
Northeast  Utilities  system  ("system 
power")  for  an  equal  amount  of  capacity 
from  various  PSNH  Exchange  Units, 
when  such  units  are  not  operating. 
HELCO  states  that  the  timing  of  the 
exchanges  cannot  be  accurately 
estimated  but  that  the  NU  Companies 
and  PSNH  would  enter  into  an  exchange 
only  when  it  was  economical  to  do  so. 
PSNH  will  pay  a  capacity  charge  to 
the  NU  Companies  for  each  exchange  in 
an  amount  equal  to  the  capacity 
exchange  amount  (expressed  in 
kilowatts)  for  such  exchange  times 
$0,003  per  kilowatt.  PSNH  will  pay  an 
energy  charge  to  the  NU  Companies  for 
each  exchange  in  an  amount  equal  to 
kilowatt  hours  provided  by  the  NU 
Companies  during  such  exchange  times 
an  energy  charge  rate.  The  energy 
charge  rate  is  based  on  the  heat  rate, 
and  the  New  England  Power  Exchange's 
replacement  fuel  price  of  the  generating 
unit(s]  which  the  NU  Companies 
determine  to  be  available  to  provide 
system  power  at  the  time  of  an 
exchange. 
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HELCO  requests  an  effective  date  of 
September  11,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

According  to  HELCO  copies  of  the 
agreement  have  been  mailed  to  CL&P, 
WMECO  and  by  PSNH. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  28, 
1982.  F>rotests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennetii  F.  Phunb, 
Secretary. 

[FK  Doc  82-1S8M  FUed  S-»-8Z;  8345  amj 
BUJNQ  COOE  C717-01-M 


[Project  No.  6181-000] 

H.M.M.,  Inc4  Application  for 
Preliminary  Permit 

May  18, 1982. 

Take  notice  that  HMM.,  inc. 
(Applicant)  filed  on  April  7, 1982,  an 
application  for  preliminary  permit 
(pursuant  to  the  Federal  Power  Act,  16 
U.S.C.  §§  791(a)-825(r))  for  Project  No. 
6181  to  be  known  as  the  H.M.M. 
Hydropower  Project  located  on  Rush 
Creek  and  an  unnamed  tributary  to  Rush 
Creek  near  Cambridge  in  Washington 
County,  Idaho.  The  proposed  project 
would  affect  the  U.S.  lands  vvrithin  the 
Payette  National  Forest.  The  application 
is  on  file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Ms.  Helen 
Chenoweth,  Consulting  Associates,  Inc., 
P.O.  Box  893,  Boise,  Idaho  83701. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  A  4-foot 
high  diversion  structxu*;  (2)  a  24-inch 
diameter,  6,000-foot  long  penstock;  (3)  a 
powerhouse  with  total  installed  capacity 
of  1,751-kW;  and  (4)  a  34.5-kV.  8-mile 
long  transmission  line  interconnecting 
with  an  existing  34.5-kV  transmission 
line  of  Idaho  Power  Company.  The 
Applicant  estimates  that  the  average 
annual  energy  output  would  be  6.196 
million  kWh. 


Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  conatruction.  The 
Applicant  is  seeking  issuance  of  a 
preliminary  permit  for  a  duration  of  24 
months  during  which  it  would  conduct 
engineering,  environmental  and 
economic  studies  and  prepare  an  FERC 
license  application.  The  Applicant 
estimates  the  cost  of  conducting  these 
studies  to  be  $40,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  28, 
1982,  the  competing  application  itself,  or 
a  notice  of  intent  to  file  such  an 
application  (see:  18  CFR  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15,  issued 
October  29, 1981, 46  FR  55245,  November 
9. 1981.) 

The  Commission  will  accept 
applications  for  Ucense  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
and  application  for  Ucense  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  28. 1982.  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  (see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate). 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit,  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminary  permit  no  later  than 
September  27, 1982. 

Agency  Comments— Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  coments  filed,  but  only 
those  who  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
petitions  to  intervene  must  bie  received 
on  or  before  July  28. 1982. 

FHing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
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"NOnCK  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPCTING  APPUCATION". 
"PROTEST*,  or  "PETITION  TO 
INTERVENE",  at  applicable,  and  the 
Pro)ect  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NEm  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
^ringer.  Chief.  Applications  Branch. 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Room  206  RB  at  the  above  address.  A 
copy  of  any  aotioe  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  Srst 
paragraph  of  this  notice. 
KeaoaftF.FlMib. 


Secretary. 

pK  Doc  n-is8za  ned  s-zo-n  k«  wbi 

■UMB  OOOC  tn7-«1-« 

(Docket  Na  RP82-e2-000] 

Honeoye  Storage  Corp^  Proposed 
Ctumgee  in  FERC  Gat  Tariff 

May  19, 1982. 

Take  notice  that  Honeoye  Storage 
Corporation  (Honeoye),  on  April  30, 
1982,  tendered  for  filing  proposed 
changes  in  its  FERC  Gas  Tariff.  Original 
Volume  Na  1.  The  proposed  changes 
would  increase  jurisdictional  storage 
service  revenues  by  $501,207  per  year, 
based  on  service  volumes  and  costs  for 
the  twelve  months  ended  December  31, 
1981,  as  adjusted  for  the  test  period  and 
would  change  the  method  by  which  the 
responsibility  for  providing  compressor 
fuel  is  allocated  among  its  customers. 

Honeoye  states  t^at  the  principal 
reasons  for  the  rate  increase  are 
necessary  replacement  of  existing 
pipeline  facilities,  increased  capital  and 
construction  costs  related  to  storage 
capacity  expansion,  increased  costs  of 
operations  and  increases  in  the  cost  of 
capital 

Honeoye  states  the  reason  for 
modifying  its  method  of  compressor  fuel 
allocation  is  administrative  in  natiu'e, 
would  have  no  effect  on  the  company's 
revenues  and  expenses  and  would 
provide  a  more  fair  and  equitable 
system  than  that  presendy  in  use. 

Copies  of  the  filing  have  been  served 
upon  Honeoye's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petitioa 
to  iatsrvene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  82S 
North  Capitol  Street  N.E..  Washington, 
D.C  20426,  in  accordance  with  (S  1-8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8. 
1.10).  All  such  petitions  or  protests  must 
be  filed  on  or  before  May  20. 1962. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F. 
Secretarf. 
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SKUMQ  CODE  trn-si-M 


[Docket  Na  RPe2^t-000] 

InteT'Olty  Minnesota  PIpeHneSi  Ltd., 
Inc.;  Proposed  Cttanges  in  FERC  Qas 
Tariff 

May  13. 1962. 

Take  notice  that  on  April  30, 1982, 
Inter-City  Minnesota  IMpelines,  Ltd.,  Inc. 
(Inter-City)  tendered  for  filing  changes 
in  its  FERC  Gas  Tariff  to  be  effective  on 
June  1, 1982,  consisting  of  the  following 
revised  tariff  sheets: 

Original  Volume  No.  1 

Sixteenth  Revised  Sheet  No.  4, 

superseding 

Fifteenth  Revised  Sheet  No.  4; 
Original  Sheet  No.  4A: 
First  Revised  Sheet  Na  5.  superseding 

Original  Sheet  No.  5: 
First  Revised  Sheet  No.  12,  superseding 

Original  Sheet  No.  12;  and 
First  Revised  Sheet  No.  32.  superseding 

Original  Sheet  No.  32. 

Original  Volume  No.  Z 

Second  Revised  Sheet  No.  11. 

superseding 

First  Revised  Sheet  Na  11:  and 
Second  Revised  Sheet  No.  12, 

superseding 

First  Revised  Sheet  No.  12. 

Inter-City  states  that  the  proposed 
sheets  woidd  establish  rate  zones 
necessary  to  allow  the  company's  rates 
accurately  to  reflect  the  cost  of  service 
to  distinct  service  areas  and  are 
required  to  reflect  an  increase  in  rate  of 
return  and  changes  in  other  costs  of 
system  operation.  Inter-City  further 
states  that  the  impact  of  the  proposed 
changes  is  to  reduce  the  cost  of  gas  for 
the  majority  of  customers,  direct  and 
indirect  served  by  the  pipeline. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petitioa 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N.E^  Washington. 
D.C.  20426,  in  accordance  with  (§  1.8 
and  1.10.  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  20, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennetli  F.  Phimb. 
Secretary. 

[FR  Doc.  82-13873  Filed  5-10-82:  »M  aa| 
BILLING  CODC  (Tir-OI-M 


[Docket  No.  RPt2-7»-000) 

Louisiana-Nevada  Transit  Co.; 
Proposed  CtMoges  in  FERC  Gas  Tariff 

May  13. 1962. 

Take  notice  that  oo  April  3a  1982. 
Louisiana-Nevada  Transit  Company 
(LNT)  tendered  for  filing  a  new  FERC 
Gas  'Tariff,  first  Revised  Volume  No.  1 
and  Original  Volume  No.  2. 

LNT  states  that  the  change  in  rate 
filed  herein  is  to  comply  with 
§  154.3d(d)(4)(vi)(a)  of  theConunissioa's 
Regulations  and  estabUah  a  new  Base 
Tariff  Rate  under  Louisiana-Nevada 
Transit  Company's  (LNT)  purchased  gas 
adjustment  clause. 

The  new  Base  Tariff  Rate  amounts  of 
72.38i/Mcf  with  a  Base  Cost  of  Gas  of 
54.96(/Mcf.  In  addition  a  cwrent 
purchased  gas  adjustment  of  01.91i/Mcf 
and  a  Deferred  Cost  Adjustment  of 
00.82t/Mcf  is  applicable  effective  June  1. 
1982  for  a  total  rate  of  75.11i/Mcf.  This 
is  a  reduction  of  10.B3t/M&f  from  the 
present  rate  of  8S.74^/Mcf  induding 
cumulative  and  deferred  purchased  gas 
cost  adjustments. 

LNT  is  concurrently  restating  its  FPC 
Gas  Tariff  Original  Volume  Na  1  to 
reflect  the  change  in  the  Commission's 
title  from  Federal  Power  Commission  to 
Federal  Energy  Regulatory  Conrunission 
and  to  include  other  changes  as  follows: 

1.  Rate  Schedule  X-2  has  been 
removed  from  Volume  I  and  placed  in 
an  Original  Volume  Na  2. 

2.  The  availability  provision  of 
Section  1  of  Rate  Schedule  G-1  has  been 
revised  to  conform  with  the  FERC  order 
in  Docket  No.  G-1440-001  issued 
September  3a  1961. 

3.  The  PGA  Adjustment  Base  Period 
(i  16.4  of  the  General  Terns  and 
Conditions)  has  t>een  revised  to  provide 
that  it  shall  be  the  twelve  months  ended 


two  months  (instead  of  three)  prior  to 
the  effective  date  of  the  rate  adjustment. 

4.  The  Measurement  provisions 
(Section  1  of  the  General  Terms  and 
Conditions]  have  been  revised  to  reflect 
current  industry  standards  and 
practices. 

5.  The  quaUty  provisions  (Section  3  of 
the  General  Terms  and  Conditions)  have 
been  revised  to  conform  to  current 
practice. 

6.  A  current  Index  of  Purchasers  has 
been  included. 

Copies  of  the  filing  were  served  upon 
LNTs  jurisdictional  customers, 
Arkansas  Louisiana  Gas  Company  and 
United  Gas  Pipe  Line  Company,  and 
upon  the  Public  Service  Commissions  of 
the  States  of  Arkansas  and  Louisiana. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  SS  1-8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8. 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  20, 
1982.  ftotests  wiU  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filkig  are  on  file 
with  the  Commission  and  are  available 
for  inspection. 
Kemwtfa  F.  Phnnb, 
Secretcay. 
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[PR  Doc.  •»-iar4  riM  t-20-82.  8:45  ■!■] 
BUJNQ  CON  STir-OI-M 


[Docket  Na  ER82-60(M)00] 

LouisvHIt  Qm  &  Electric  Co.;  Hling 
May  17, 1SB2. 

Hie  filing  Company  submits  the 
following: 

Take  notice  that  Louisville  Gas  and 
Electric  Company  (Louisville)  on  May  5. 
1982,  tendered  for  filing  proposed 
changes  in  its  Interconnection 
Agreement  between  Louisville  and  Big 
Rivers  Electric  Corporation  (Big  Rivers) 
designated  FERC  Rate  Schedule  No.  27. 

Louisville  states  that  the  purpose  of 
this  filing  is  to  increase  the  demand 
charge  for  short  term  power  as  set  forth 
on  Service  Schedule  C  fit)m  85e  per 
kilowatt  per  week  to  $1.05  per  kilowatt 
per  week.  This  proposed  revision 
reflects  a  desire  on  the  part  of  both 
parties  to  attain  the  optimum  benefit 
from  the  interconnection  of  their 
systems. 

Louisville  requests  an  effective  date  of 
July  5, 1982,  and  therefore  requests 


waiver  of  the  Commission's  notice 
requirements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  8  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20428,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  28, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspectioa 
Kennetli  F.  Phimb, 
Secretary. 

(PR  Doc.  az-lM38  FlM  S-20-82: 8:45  am] 

BKUNO  CODE  srir-ot-M 


[Proiect  Na  6261-000] 

Madera  Irrigation  District;  Application 
for  Preliminary  Permit 

May  19, 1982. 

Take  notice  that  Madera  Irrigation 
District  (Applicant)  filed  on  April  28, 
1981,  an  application  for  preliminary 
permit  [pursuant  to  the  Federal  Power 
Act.  16  U.S.a  791(a)— 825(r)J  for  Project 
No.  6261  to  be  known  as  the  North  Fork 
Williow  Creek  Project  located  on  the 
-North  Foric  Willow  Creek  in  the  Sierra 
National  Forest  in  Madera  County  near 
the  Town  of  Bass  Lake.  California.  The 
apphcation  is  on  file  with  the 
commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  Mr. 
Robert  L  Stanfield.  Manager,  Madera 
Irrigation  District,  12152  Road  28^4. 
Madera,  California  93637. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  diversion 
structure  on  North  Fork  Willow  Creek  at 
approximate  elevation  4,400  feet:  (2)  a  5- 
foot-diameter,  9,000-foot-long  low 
pressure  conduit:  (3)  a  48-inch-diameter. 
7,500-foot-long  penstock;  and  (4)  a 
powerhouse  at  elevation  1,650  feet 
containing  generating  units  with  a  total 
capacity  of  6,500  kW.  Applicant 
estimates  that  the  project  would  have  an 
average  annual  output  of  17,000  MWh. 

Proposed  Scope  of  Studies  Under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction. 
Applicant  proposes  to  study  the 
engineering,  environmental,  economic 
and  financial  feasibility  of  the  project 
during  the  term  of  the  permit.  Applicant 


estimates  that  the  studies  and 
preparation  of  an  application  would  cost 
between  $80,000  and  $100,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  August  30, 
1982,  the  competing  application  itself 
[see:  18  CFR  4.30  et  seq.  (1981)].  A  notice 
of  intent  to  file  a  competing  application 
for  preliminary  permit  will  not  be 
accepted  for  filing. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  29. 1982,  and  should 
specify  the  type  of  application 
forthcoming.  Applications  for  licensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et.  seq.  or  4.101  et  seq.  (1961).  as 
appropriate). 

Agency  Comments— Federal  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  th  Rules  of  Practice  and 
Procedure.  18  CFR  1.8  or  1.10  (1980).  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  conunents  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  29, 1982. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  aU 
capital  letters  the  tide  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICA'nON". 
"COMPETING  APPUCATION". 
"PROTEST',  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Qiief,  Applications  Branch. 
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Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commissioa 
Room  206  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Keonedi  F.  Ptumb, 
Secretary. 

|FR  Doc.  az-USH  F1M  S-a>-tt  MS  «■] 
BiLLING  CODE  6717-01-M 


(Proiec«  Na  6185-000] 

Lawrence  J.  McMurtrey;  Application 
for  Preliminary  Permit 

Max  1^  1B82. 

Take  notice  that  Lawrence  J. 
McMurtrey  (Applicant)  filed  on  April  7. 
1962.  an  application  for  preliminary 
permit  [pursuant  to  the  Federal  Power 
Act.  16  U.S.C  791(a)-825(r)l  for  Project 
No.  6185  to  be  known  as  the  Duffy  Creek 
Project  located  on  Duffy  Creek,  within 
Snoqualmie-Mt.  Baker  in  Snohomish 
County.  Washington.  The  application  is 
on  file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Lawrence  ]. 
McMurtrey.  12122-ig6th  N.E..  Redmond 
Washington  96052. 

Rroject  Description — The  proposed 
project  would  consist  of:  (1]  A  36-inch 
wide  concrete  intake  structure  placed  in 
the  streambed  at  elevation  2,000  feet;  (2) 
a  diversion  pipeline  8,000  feet  long:  (3)  a 
powerhouse  at  320  feet  containing  a 
turbine  generator  with  3.1  MW  capacity 
and  13.45  GWh  annual  energy 
production:  and  (4)  a  transmission  line  1 
mile  long.  The  potential  market  for 
project-generated  energy  includes  Pugei 
Sound  Power  and  Light,  the  Bonneville 
Power  Administration  and  the  Intalco 
Aluminum  Company. 

Pn^ftoaed  Sg(^  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
pretimlnary  permit  for  a  term  of  24 
months,  during  which  engineering, 
economic  and  environmental  studies 
will  be  conducted  to  ascertain  project 
feasibility  and  to  support  application  for 
a  license  to  construct  and  operate  the 
project  The  estimated  cost  of  permit 
activities  u  $40,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  ComniMion,  on  or  before  July  26, 
198&r  the  ooapetiag  application  itself,  or 
a  notice  of  latent  to  file  such  an 
appMestioa  {see:  It  CFR  4.30«t  aeq. 
[\SfB^«o4.  Docket  No.  RM81-15.  issued 


October  29. 19ai.  46  FR  55245.  November 
9. 1981.) 

The  Conunission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  appUcation  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  26. 1982.  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 

filed  in  accordance  with  the  

Commission's  regulations  [see:  18  CFR 
4.30  et.  seq.  or  4.101  et.  seq.  (1981],  as 
appropriate]. 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit,  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminary  permit  no  later  than 
September  24. 1982. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  die  appropriate  action  to 
take,  the  Commisaion  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  26, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  fihngs  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
'PROTEST',  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  tkis  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission.  625  North  Capitol  Street, 
NE.,  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief.  Applications  Branch, 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commisaioa 
Room  200  RB  at  tlM  above  address.  A 
copy  of  aHy  notice  of  tnteot,  ooopetisg 
application,  or  petition  to  intervene  must 


also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb. 

Secretary. 

|FR  Doc.  82-13838  Piled  (i-2»-«fc  t^fi  tm\ 
BILUNG  CODE  6717-Ot-M 

[Docket  No.  RP82-S0-000I 

Michigan  Wisconsin  Pip«  Une  Co.; 
Proposed  Changes  in  FERC  Gas  Tariff 

May  IS.  1982. 

Take  notice  that  on  April  30, 1982. 
Michigan  Wisconsin  Pipe  Line  Company 
(Michigan  Wisconsin)  tendered  for  filing 
proposed  changes  in  its  F.E.R.C.  Gas 
Tariff,  Original  Volume  No.  1  and  First 
Revised  Volume  No.  2  to  become 
effective  June  1. 1962.  Michigan 
Wisconsin  states  that  the  proposed  rate 
increase  is  designed  to  recover  Michigan 
Wisconsin's  overall  cost  of  service 
developed  by  utiKzing  a  base  period  of 
twelve  months  ended  January  31, 1982. 
adjusted  for  known  and  measurable 
changes  through  the  end  of  the  test 
period.  October  31. 1982.  The  cost  of 
service  is  approximately  $144  million 
over  that  underlying  its  presently  filed 
rates — an  increase  of  approximatey 
5.9%. 

Michigan  Wisconsin  further  states 
that  the  principal  reasons  for  the  cost  of 
service  increase  are:  (1)  Additional 
investments  in  gathering  facilities  and 
the  development  of  the  Central  Charlton 
storage  field;  (2)  take  or  pay  obligations 
to  be  incurred  during  the  test  period:  (3) 
increased  costs  of  capital;  (4)  increased 
depreciation;  and  (5)  increased  levels  of 
operation  and  maintenance  expenses. 

Michigan  Wisconsin  states  that  the 
proposed  rates  are  based  on  a  sales 
level  of  570  milhon  dekatherms  which 
reflects  Michigan  Wisconsin's  customer 
estimates  of  declining  market 
requirements  and  results  in  an 
additional  increase  in  resale  rates  of 
approximately  2.7%. 

For  purposes  of  this  filing,  rates  are 
based  on  Michigan  Wisconsin's 
currently  effective  rate  design,  including 
classification  of  costs  in  accordance 
with  the  United  decision.  However,  rate 
design  in  Michigan  Wisconsin's  rate 
increase  application  at  Docket  No. 
RP81-61  is  an  open  issue  at  this  date 
and,  accordingly.  Michigan  Wisconsin 
proposes  that  rates  in  this  proceeding  be 
based  oq  the  final  disposition  of  rate 
design  in  the  earlier  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  titing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Reffiletory  Commission.  aiS 
North  Capitol  Street.  N.E..  Washin^ao. 
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D.C.  20428.  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests  must 
be  filed  on  or  before  May  20, 1982. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
KeoMtk  ¥.  Plvab, 
Se&vtaij. 

(FR  Duo.  M'Uart  PHed  S-2».aZ:  S^•6  (.bI 
MLLMG  CODE  SriT-OI-M 


(Dookal  Na  Em2-«96-000] 

MiCBliBippI  Power  Co.;  Filing 

May  17. 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Mississippi  Power 
Compeny  (Mississippi]  on  May  3, 1962. 
tendered  for  filing  Supplemental 
Agreeement  with  East  Mississippi 
Electric  Power  Association  (EMEPA) 
under  its  FERC  Electric  Tariff  Original 
Volume  No.  1.  This  agreement  provides 
for  the  establishment  of  a  new  delivery 
point  of  EMEPA  near  Quitman. 
Mississippi.  To  establish  service  at  this 
new  point.  Mississippi  and  EMEPA  have 
entered  into  a  supplemental  agreement 
under  the  Company's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Second 
Revised  Sheet  No.  14). 

Mississippi  agrees  to  deliver  up  to  a 
maximum  of  8.500  kilowatts  at  115.000 
volts  at  the  connections  of  the 
customiH-'s  115  KV  line  to  the  115  KV 
bus  located  in  Mississippi's  115 
substation  at  Quitman.  Mississippi. 

Mississippi  states  that  this 
supplement  will  become  effective  on  or 
about  November  15. 1982,  when  the 
required  additional  facilities  will  be 
energized,  at  which  time  the  existing 
Quitman  delivery  point  (Supplement  No 
7)  will  be  discontinued. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington. 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  Midi  petitions  or  protests 
should  be  filed  on  or  before  May  28, 
1962.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  l>e  taken,  bnt  will 
not  serve  lo  inake  protestants  parties  to 


the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  tliis  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennedi  F.  Plmnh. 
Secretary. 

|FK  Uoc.  8e-138S6  PHed  5-2D-82:  &-«$  aag 
BIUJNG  COK  •n7>«t-M 


[Docket  Nos.  CP80-27S-002,  CI80-233-002. 
and  0(82-216-000] 

Mountain  Fuel  Supply  Co^  Wexpro  Co. 
et  al.;  Application  and  Amendment  May 
13,  1982. 

Take  notice  that  on  April  1, 1982.' 
Mountain  Fuel  Supply  CDmpany 
(Mountain  Fuel),  P.O.  Box  11368,  Salt 
Lake  City,  Utah  8413a  and  Wexpro 
Company  (Wexpro),  P.O.  Box  11070,  Salt 
City,  Utah  84147.  filed  in  Docket  No. 
CP80-275-002.  Celsius  Energy  Company 
(Celsius),  P.O.  Box  11368,  Salt  Lake  City, 
Utah  84139.  filed  in  docket  No.  080- 
233-002  and  Wexpro  filed  in  Docket  No. 
CI62-216-000  a  joint  application 
pursuant  to  Section  7  of  the  Natural  Gas 
Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing  a 
salt  of  natural  gas  for  resale  in  interstate 
commerce  by  Wexpro  to  Mountain  Fuel, 
for  permission  and  approval  for 
Mountain  Fuel  to  abandon  interests  so 
as  to  transfer  certain  natiu^l  gas 
reserves  to  Wexpro  and,  if  the 
Commission  deems  necessary,  certain 
leasehold  interest  to  Celsius,  and  an 
amendement  to  the  application  filed  on 
March  7. 198a  in  Docket  No.  CP80-275 
and  in  Docket  No.  CI80-233.  all  as  more 
fully  set  forth  in  the  application  and 
amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

It  is  stated  that  Applicants  and  certain 
Utah  and  WYoming  interveners 
executed  stipulations  and  ftgreement  in 
the  proceedings  in  Docket  No.  CP80-275 
and  in  Docket  No.  ClBO-233  before  the 
state  regulatory  commissions. 
Applicants  assert  that  the  stipulations 
and  agreement  reflect  an  accord  as  to 
the  manner  ia  which  Applicants' 
exploration  and  production  operations 
would  be  conducted  and  how  such 
production  would  be  priced,  the 
disposition  of  certain  properties,  and  the 
allocation  of  benefits  and  obligations 
relating  to  such  operations  and 
properties.  It  is  explained  that  under  the 
provisions  of  the  settlement  agreements. 


'  Hie  amendment  was  Inlttally  tendered  for  filing 
on  Aprfl  1,  MH.  hew^tei.  Ae  fee  raqnired  bf 
Section  isai  of  the  Regulatlaaa  aader  the  Nataral 
Gas  Act  {U  can  uaai  ■»••  aot  paid  uaW  April  Zl. 
1962:  thus  Bling  was  am  oooopleted  «atil  tfie  latter 
date. 


Wexpro  and  Celsius  would  explcMre  and 
develop  their  currendy  producing  and 
imexplored  properties  wliile  at  the  same 
time  Mountain  Fuel's  distribution 
customers  wotdd  receive  certain 
benefits.  It  is  anticipated  that  Wexpro 
would  conduct  production  activities  on 
all  presently  productive  oil  and  gas 
properties  and  tliat  Celsius  wotdd 
conduct  all  explcvatory  activities. 

In  accordance  with  the  stipulations 
and  agreement  Applicants  hereby 
amend  the  appUcations  filed  in  Docket 
Nos.  CP80-275  and  CI80-233  in  fbur 
parts  First.  Applicants  state  that  the 
production  and  related  facilities 
associated  with  prt)ductive  gas 
reservoirs  are  no  longer  proposed  to  be 
transferred  to  Celsius.  Applicants  aver 
that  instead  Wexpro  would  acquire  the 
operating  rights  subject  to  Motintain 
Fuel's  retention  of  the  ownership  of 
certain  production  therefrom  and  the 
facilities  in  place  necessary  to  effect 
such  productioTL  Apphcants  state  tliat 
title  to  the  tmderiying  leaseholds  and 
operating  rights  would  be  transferred  to 
Celsius.  Because  Mountain  Fuel  wotdd 
retain  ownership  of  the  natural  gas 
reservoirs  there  %votdd  be  no  sale  for 
resale  in  interstate  commerce  within  the 
meaning  of  the  Nattiral  Gas  Act  and 
Applicants  do  not  seek  any 
authorization  from  the  Commission  in 
connection  with  such  gas,  it  is 
submitted. 

Second,  Applicants  aver  that  the 
production  and  related  facilities 
associated  with  productive  oil  resrvoirs 
would  not  be  transferred  to  Celsius.  It  is 
stated  that  Wexpro  would  own  such 
facilities  and  all  hydrocarbons  produced 
therewith.  Applicants  state  tliat  natural 
gas  production  from  existing  and 
developmental  oil  wells  xa  these 
productive  oil  reservoirs  is  proposed  to 
be  sold  by  Wexpro  to  Mountain  Fuel  at 
cost-of-service  as  set  forth  in  Exhibit  A 
of  the  agreement. 

Third,  Applicants  explain  that 
Moimtain  Fuel  would  transfer  to  Celsius 
tide  to  all  unexplored  leasehold  and/or 
operating  ri^ts  held  by  Motintain  Fuel 
in  Account  105  of  the  Uniform  System  of 
Accotints  as  of  July  31, 1981.  It  is  stated 
that  consistent  with  the  agreement 
hydrocarbons  produced  from 
exploratory  properties  would  be  sold  at 
applicable  maricet  prices  subject  to  a  7 
percent  overriding  royalty  reserved  to 
Motmtain  Fuel.  Applicants  also  assert 
that  Moimtain  Fuel  or  a  designated 
affiliate  would  have  a  first  right  to 
purchase  any  natural  gas  pniduced  by 
Celsius  from  exploratory  properties, 
subject  to  certain  conditions.  Applicants 
submit  that  In  view  of  the  stipulations 
and  agreement  Moontain  Fuel  and 
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Celsius  are  no  longer  seeking 
Commission  authorization  for  the 
transfer  of  these  properties. 

Fourth,  Celsius  withdraws  its 
application  in  Docket  No.  CI80-233.  It  is 
averred  that  under  the  terms  of  the 
stipulations  and  agreement  Mountain 
Fuel  would  transfer  to  Celsius  all 
leasehold  interests  associated  with 
productive  gas  reservoirs  identified  as 
"Account  101  Leaseholds"  on  Schedule 
4(a]  to  the  agreement.  Applicants  submit 
that  in  view  of  the  settlement  reflected 
in  the  stipulations  and  agreement,  it 
would  be  appropriate  for  the 
Commission  to  disclaim  jurisdiction 
over  the  transfer  of  such  leases  to 
Celsius.  Should  the  Commission 
conclude  otherwise,  Mountain  Fuel 
requests  that  it  grant  such  authorization 
as  it  deems  required  to  transfer  such 
leases  to  Celsius. 

Wexpro  proposes  to  sell  all  gas 
produced  from  existing  developmental 
oil  wells  in  defmed  productive  oil 
reservoirs  to  Moimtain  Fuel  at  a  cost-of- 
service  as  described  in  Exhibit  A  to  the 
agreement.  To  implement  the  sale. 
Mountain  Fuel  requests  such 
abandonment  authority  as  the 
Commission  deems  necessary  for  the 
transfer  to  Wexpro  of  the  ownership 
interest  in  such  natural  gas  reserves.  It 
is  stated  that  except  for  the  natural  gas 
reserved  to  Mountain  Fuel  in  the  subject 
formations,  Wexpro  presently  owns  all 
leasehold  and  production  properties 
related  to  these  productive  oil 
reservoirs. 

Applicants  assert  that  consistent  with 
the  settlement  agreement  any  such  gas 
produced  from  existing  or 
developmental  oil  wells  would  be  priced 
on  a  cost-of-service  basis  subject  to 
monthly  adjustment.  To  avoid  the  need 
to  make  monthly  rate  change  filings 
pursuant  to  Section  4  of  the  Natural  Gas 
Act,  Wexpro  requests  speciBc 
Commission  approval  of  the  monthly 
cost-of-service  formula  contained  in 
Exhibit  A  to  the  agreement  and 
Commission  waiver  of  Section  154.94  of 
its  Regulations  and  any  other  applicable 
regulations.  Wexpro  proposes  to  submit 
an  annual  report  setting  forth  each  of 
the  monthly  rates  charged  during  the 
previous  year. 

Applicants  state  that  upon 
commencement  of  the  sale  to  Mountain 
Fuel,  Wexpro  may  become  a  natural  gas 
company  imder  the  Natural  Gas  Act.  To 
comply  with  S  157.24  of  the 
Commission's  Regulations,  Applicants 
state  that: 

(1)  The  gas  proposed  for  sale  to 
Mountain  Fuel  would  be  produced  from 
the  wells  listed  in  Exhibit  A  appended 
to  the  instant  application  or  bom  future 


developmental  drilling  in  productive  oil 
reservoirs. 

(2)  Wexpro  neither  owns  nor  operates 
any  transmission  lines  for  the 
transportation  of  gas  in  interstate 
commerce. 

(3)  No  communities  were  served  by 
Wexpro  on  June  7, 1954,  nor  are  they 
proposed  to  be  served. 

(4)  No  main  line  industrial  customer 
would  be  served  by  Wexpro  puirsuant  to 
this  sale. 

(5)  The  sale  proposed  herein  does  not 
involve  the  use  of  any  major 
appurtenances  of  Wexpro  subject  to  the 
jurisdiction  of  the  Conmiission. 

(6)  None  of  the  gas  attributable  to  the 
apphcations  has  been,  nor  would  it  be, 
used  to  discharge  refund  obligations  or 
to  trigger  contingent  escalations  within 
the  meaning  of  Section  2.5e(a)(i]  of  the 
Conmiission's  General  Policy  and 
Interpretations. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  and  amendment  should  on 
or  before  Jime  4, 1982,  file  with  the 
Federal  Energy  Regulatory  Commission. 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  fifed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules.  Persons  having 
heretofore  filed  in  Docket  Nos.  CP80-275 
and  Cleo-233  need  not  so  again. 

Take  further  notice  that  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regiilatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
apphcation  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  review  of  the 
matter  finds  that  a  grant  of  the 
certificates  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hetuing. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  82-13878  Filed  5-20-82;  8:46  ami 
BHJJNO  CODE  •717-01-M 


[Docket  No.  RP82-87-000] 

National  Fuel  Gas  Supply  Corp.,; 
Proposed  Tariff  Changs 

May  13, 1982. 

Take  notice  that  on  April  30, 1982, 
National  Fuel  Gas  Supply  Corporation 
("National  Fuel")  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1.  Second  Substitute  Thirty- 
seventh  Revised  Sheet  No.  4  proposed  to 
be  effective  June  1, 1982. 

National  Fuel  states  that  the  purpose 
of  this  revised  tariff  sheet  is  to 
implement  the  recent  decision  of  the 
United  States  Court  of  Appeals  for  the 
Fifth  Circuit  in  Mid-Louisiana  Gas 
Company  v.  Federal  Energy  Regulatory 
Conmiission,  664  F.2d  530  (1981).  The 
proposed  increase  in  cost  of  gas 
purchased  sold  results  from  priciivg 
National  Fuel's  pipeline  production  at 
the  applicable  NGPA  prices. 

It  is  stated  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  S  1-8  and 
1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8  and 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  20, 
1982.  Protests  will  be  considered  b'y  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protstants  parties  to 
the  proceeding.  Any  person  v^shing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc  82-13877  Ptkd  ^-20-82;  &4t  amj 
BHJJNO  CODE  <717-01-«l 


[Docket  No.  CP82-293-000] 

Natural  Gas  PIpsHns  Co.  of  Amsrica; 
Application 

May  17, 1982. 

Take  notice  that  on  April  20, 1982, 
Natural  Gas  Pipeline  Company  of 
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America  (Applicant),  122  South 
Michigan  Avenue,  Chicago,  Ilhnois 
60603.  filed  In  Docket  No.  CP82-293-000 
an  application  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  the  transportation  of  natural 
gas  for  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  Columbia  Gas 
Transmission  Corporation  (Columbia 
Gas),  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf]  and  Michigan 
Wisconsin  Pipe  Line  Company  (Mich 
Wis)  and  the  construction  and  operation 
of  natural  gas  facilities  necessary 
therefor,  all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
ConmiiBSion  and  open  to  public 
inspection. 

Applicant  proposes  to  transport  the 
Project  Central  Texas  Loop  (PCTL)  gas 
supplies  of  Transco,  Columbia  Gas, 
Columbia  Gulf  and  Mich  Wis  from 
Texas  for  redelivery  into  their  mainline   . 
systems  in  Louisiana.  It  is  stated  that 
Transco,  Tennessee  Gas  Pipeline 
Company,  a  Division  of  Tenneco  Inc^ 
Columbia  Qulf,  Mich  Wis  and  Northern 
Natural  Gas  Company.  Division  of 
InterNorth,  Inc.  filed  in  Docket  No. 
CP82-158-000  an  application  for  a 
certificate  of  public  convenience  and 
necessity  to  build  the  PCTL  Apphcant 
explains  that  the  application  filed  in 
Docket  No.  CP82-158-000  was  intended 
to  expand  the  capacity  of  Transco's 
Central  Texas  Gathering  System  from 
369,000  Mcf  per  day  to  a  total  capacity 
of  1,119.000  Mcf  per  day  to  handle  gas 
expected  to  be  available  and  dedicated 
to  the  appKcants  in  Docket  No.  CP82- 
158-000  in  the  Brazos,  Galveston, 
Mustang  Island  and  Matagorda  Island 
areas,  offshore  Texas.  Applicant  states 
that  the  proposed  transportation  would 
enable  the  movement  of  significant 
quantities  of  gas  without  the  need  for 
the  construction  of  extensive  new  or 
expanded  pipeline  facilities  by  Transco, 
Columbia  Gulf,  Columbia  Gas  and  Mich 
Wis  to  move  their  gas  from  PCTL  into 
their  mainline  systems. 

To  assist  Mich  Wis  prior  to  receipt  of 
the  authorization  sought  in  the  instant 
application.  Applicant  states  it  has 
agreed  to  transport  the  gas  on  a  best- 
effort  basis  pursuant  to  Applicant's 
blanket  transportation  certificate  in 
Docket  No.  CP80-125,  Section  284.221  of 
the  Commission's  Regulations,  and  the 
terms  of  a  limited  term  gas 
transportation  agreement  dated    * 
February  18, 1982.  with  Mich  Wis. 

Applicant  asserts  that  on  February  16, 
1982,  April  1, 1982,  and  March  30, 1982,  it 
entered  into  individual  transportation 
agreements  with  Mich  Wis,  Transco  and 
jointly  with  Columbia  Gas  and 


Columbia  Gulf,  respectively.  Applicant 
submits  that  the  volume,  receipt  points 


and  redebveiy  points  for  each 
agreement  are  summarized  as  foQowr*: 
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Applicant  proposes  to  charge  for  the 
proposed,  transportation  the  following 
rates: 
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As  summarized  above.  Applicant 
proposes  initially  to  charge  the  shippers 
a  monthly  transportation  demand  charge 
equal  to  the  demand  quantities  times  the 
monthly  demand  rate.  Applicant  states 
that  during  the  interim  period  and  long- 
term  period  Transco  would  be  chai:ged  a 
fee  based  on  the  interim  demand 
quantity  and  the  long-term  demand 
quantity,  respectively.  Applicant  asserts 
that  in  addition  to  the  transportation 
demand  charges,  the  shippers  would  pay 
Applicant  the  commodity  charges  for 
eadi  million  Btu  of  overrun  gas 
delivered  at  Applicant's  receipt  points. 
Applicant  explains  that  these  initial 
rates  are  based  upon  Applicant's 
onshore  transmission  charge  set  forth  in 
Docket  No.  RP8149.  It  is  averred  that 
such  initial  rates  are  subject  to 
adjustment  to  reflect  final  resolution  of 
rate  proceeding  and  are  also  subject  to 
further  adjustment  by  virtue  of  other 
Section  4  rate  filings  of  Applicant 

Applicant  states  that  pursuant  to  the 
transportation  agreements  it  would 
construct  any  and  all  faciUties 
necessary  to  provide  and  maintain  firm 
service. 

It  is  stated  that  Applicant  sought 
authorizatioD  in  Docket  No.  CP82-50- 
000  to  construct  37.38  miles  of  36-inch 
pipeline  loop  on  the  Louisiana  Line  to 
transport  up  to  300  billion  Btu  of  natural 
gas  per  day.  Applicant  states  that  the 


transportation  services  proposed  in  die 
instant  application  and  that  proposed  in 
Docket  No.  CP8Z-50-000  are  totally 
independent  but  each  require* 
additional  facilities  to  move  additional 
gas  to  the  east  on  the  Louisiana  Line. 
Applicant  explains  that  the  combined 
additional  facilities  proposed  and  the 
combined  transportation  volumes  are  as 
follows: 
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Applicant  asserts  that  if  the 
Commission  does  not  authorize 
construction  of  the  facilities  proposed 
Docket  No.  CPB2-5(MI00  before  the 
facilities  proposed  in  the  instant 
application  are  authorized  the  fadlides 
required  to  provide  the  proposed 
transportation  would  be  as  foUowa: 
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Applicant  therefore  proposes  to 
construct  and  operate  8.16  miles  of  36- 
inch  diameter  pipeline  loop  on 
Applicant's  Louisiana  Line  extending 
eastward  from  the  east  end  of  the  37.38 
mile  pipeline  loop  proposed  in  Dodcet 
No.  CP82-50-Q00  to  pennlt  the  firm 
redeUveiy  of  120  billion  Btu  per  day  to 


22198 


Federal  Regteter  /  Vol.  47,  No.  99  /  Friday.  May  21.  1982  /  Notices 


Columbia  Gas  and  50  billion  Btu  per  day 
to  Mich  Wis.  Applicant  also  proposes  to 
construct  a  meter  station  at  Pecan  Lake 
including  two  12-inch  meter  nms  and 
one  12-inch  side  tap  to  make 
adjustments  at  Station  343  to  reverse  the 
direction  of  flow,  and  to  construct  such 
other  appurtenant  facilities  as  may  be 
required.  Applicant  states  that  the  cost 
for  the  proposed  facilities  would  be 
$7,550,000. 

In  the  event  that  Apphcant's 
application  in  Docket  No.  CP82-5O-000 
is  not  approved  before  the  granting  of 
the  certiHcate  in  the  instant  appUcation, 
Applicant  proposes  in  the  alternative  to 
construct  and  operate  27.5  miles  of  36- 
inch  pipeline  loop.  Furthermore. 
Applicant  proposes  to  modify  Station 
342  but  not  Station  343.  Applicant  states 
that  the  construction  of  a  meter  station 
at  Pecan  Lake  would  still  be  required.  It 
is  asserted  that  the  cost  for  the  proposed 
facilities  would  be  $31,021,000. 

In  the  Gulf  Coast  South  End  area, 
Apphcant  proposes  to  construct  3,525 
feet  of  20-inch  diameter  pipeline  to 
connect  Applicant's  system  to  Transco's 
system  in  Refugio  County,  Texas. 
Apphcant  also  proposes  to  install  eight 
12-inch  meter  nms  (three  at  Refugio 
County  and  five  at  Wharton  Counfy), 
four  taps,  including  two  10-inch  taps  at 
Refugio  County  and  one  12-inch  tap  and 
one  10-inch  tap  at  Wharton  County,  and 
such  appurtenant  facilities  as  may  be 
required  to  facilitate  the  receipt  of  the 
Brazos  gas.  Apphcant  assumes  that  the 
facilities  proposed  in  Docket  No.  CP82- 
50-000  would  be  certified  before  the 
proposed  faciUties  in  the  instant 
application  and  therefore  proposes  to 
modify  Station  302  to  flow  gas  into  the 
Louisiana  Line.  It  is  stated  that  the 
estimated  cost  of  these  receipt  faciUties 
would  be  approximately  $2,012,000.  In 
the  event  the  facilities  for  which 
authorization  is  requested  in  Docket  No. 
CP82-^0-000  are  authorized  after  the 
proposed  construction  in  the  instant 
applicatio»is  approved,  Apphcant 
states  that  Station  302  would  not  requii^ 
modification.  However,  aU  other 
proposed  facilities  in  the  Gulf  Coast 
South  End  area  would  still  be  required, 
it  is  averred.  The  cost  of  these  faciUties 
would  then  be  approximately  $1,808,000, 
it  is  submitted. 

Apphcant  states  that  all  financing  in 
the  instant  application  would  be 
achieved  initiaUy  with  funds  on  hand, 
issuance  of  commercial  paper,  use  of 
existing  bank  lines  of  credit  or  other 
interim  financing  arrangements  as  may 
be  negotiated.  Applicant  explains  that 
permanent  financing  subsequently 
would  be  undertaken  as  part  of 


Applicant's  overall  long-term  financing 
program. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  7, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  AU 
protests  filed  with  Commission  wiU  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  wiU 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authorify  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  and 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
appUcation  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  pubUc 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
beUeves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  AppUcant  to  appear  or 
be  represented  at  the  hearing. 
Kennedi  F.  Plumb. 
Secretary. 

(PR  Doc  82-13857  FIM  I-iO-82:  (MS  un] 
BtLUNQ  CODE  (TIT-OI-M 


(Docket  Na  ER82-492-000] 
Pacific  Qm  &  Eiectiic  Co^  FIHng 

May  17, 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  May  3, 1982, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  revised  copies 
of  Volumes  2,  3,  4,  5,  6  and  7  filed  on 
February  1, 1982,  in  Docket  No.  ER82- 
271  requesting  permission  to  reduce 
from  $5  milUon  to  a  level  of  $3.2  miUion 
the  September  5, 1982  Phase  II  increase 


authorized  by  the  Commission  in  its 
March  30, 1982  order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Sti-eet,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  §  §  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8. 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  28, 
1982.  Protests  wiU  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumli. 
Secretary. 

|FR  Doc  82-13858  flled  5-30-82:  8:45  an] 
MLUNO  CODE  nU-Ot-M 


[Project  No.  5828-000] 

Pacific  Gas  &  Electric  Co^  AppOcation 
for  License  for  Transmission  Line  Only 

May  18, 1982. 

Take  notice  that  on  December  28, 
1981,  Pacific  Gas  and  Electric  Company 
(PG&E)  filed  an  application  for  Ucense 
[pursuant  to  the  Federal  Power  Act.  16 
U.S.C.  791(a)-825(r)]  to  consbiict 
operate,  and  maintain  a  transmission 
line  to  be  known  as  Monticello  PH 115- 
kV  Tap  Project,  FERC  No.  5828.  which 
would  connect  Solano  Irrigation 
District's  MonticeUo  Power  Plant  Project 
(FERC  No.  2780)  to  PG&E's  Fulton 
Junction  to  Fulton.  115-kV  transmission 
line.  The  project  would  be  located  in  the 
Counties  of  Napa  and  Yolo,  near 
Winters.  CaUfomia.  Correspondence 
with  the  Applicant  on  this  matter  should 
be  addressed  to:  Mr.  W.  M.  Gallavan, 
Vice  President.  Rates  and  Valuation. 
Pacific  Gas  and  Electric  Company.  77 
Beale  Street.  Room  1087 A.  San 
Francisco.  California  94106.  with  a  copy 
to  Mr.  Louis  E.  Vincent,  Attorney, 
Pacific  Gas  and  Electric  Company.  Law 
Department,  P.O.  Box  7442.  San 
Francisco,  CaUfomia  94120. 

Project  Description — The  proposed 
project  would  consist  of  0.6-mile  long, 
115-kV,  single-circuit  wood  pole 
transmission  line,  extending  from 
Monticello  Power  Plant  to  PG&E's 
Fulton  Junction — Fulton  line  at  tower 
No.  5/28. 

Purpose  of  Project— The  transmission 
line  would  transmit  power  from  the 
proposed  MonticeUo  Power  Plant  Project 
to  PG&E's  system. 
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Estimated  Cost — The  cost  of  the 
project  is  estimated  by  the  Applicant  to 
be  about  SllO.000. 

Agency  Comments — Federal.  State, 
and  local  agencies  that  receive  this 
notice  tiirough  direct  mailing  from  the 
Commission  are  requested  to  provide 
comments  pursuant  to  the  Federal 
Power  Act  the  Fish  and  Wildlife 
Coordination  Act,  the  Endangered 
Species  Act.  the  National  Historic 
Reservation  Act,  the  Historical  and 
Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act  Psb. 
L.  No.  86-29,  and  other  applicable 
statutes.  No  other  formal  requests  Cor 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time  set 
below,  it  will  be  presumed  to  have  no 
comments. 

Competing  Applications — ^Anjroae 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  July  8. 1082,  either  the  competing 
application  itself  (See  18  CFR  4.33(a) 
and  (d)]  or  a  notice  of  intent  [See  18  CFR 
4.33  (b)  and  (c)]  to  file  a  competing 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  Interested 
person  to  file  an  acceptable  competing 
application  no  later  than  the  time 
specified  in  |  4.33(c]  or  S  4.101  et  seq. 
(1981). 

Comments,  Protests,  orP&titiau  T» 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  t« 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1960). 
In  determining  the  appropriate  action  to 
take,  the  Conmiission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  8, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPEITNG  APPUCATION". 
"PROTEST",  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  Uiis  notice.  Any  of 
the  above  named  docimients  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington.  D.C  20426.  An 


additional  copy  must  be  sent  to:  Fred  B. 
Springer,  Chief,  Applications  Branch. 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kennedi  F.  Plumb, 
Secretary. 

(PR  Doc.  8Z-138S9  Filed  S-3>-8Z:  MS  ami 
BHJJNG  CODE  STIT-VI-M 


IProlect  Na  614»-O001 

Douglas  B.  Parkinson;  Apptcatfon  for 
ProNminary  Porinit 

May  19. 1962. 

Take  notice  that  Douglas  B.  Robinson 
(Applicant)  filed  on  March  31. 1982.  an 
application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act  18 
U.S.C.  791(a}-825(r))  for  Project  No.  6149 
to  be  known  as  the  Griffin  Creek  Power 
Project  within  Plummas  National  Forest 
located  on  Griffin  Creek  near  towns  of 
Paradise.  Chico  and  Oroville  in  Butte 
County,  California.  The  Application  is 
on  file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Edward 
SchiHinger,  6480  Fickle  Hill  Road. 
Areata,  California  96621. 

Project  Description — ^The  proposed 
project  would  consist  of:  (1)  A  4-foot 
high  diversion  structure;  (2)  a  24-inoh 
diameter,  1,300-foot  long  low  pressure 
steel  conduit  (3)  an  18-inch  diameter. 
1,000-foot  long  penstock;  (4)  a 
powerhouse  with  a  total  installed 
capacity  of  300  kWh  and  (5)  a  3,000-foot 
long,  12.5-kV  transmission  line 
interconnecting  with  an  existing  PG&E 
transmission  line.  The  Applicant 
estimates  that  average  aimual  energy 
output  would  be  2.6  million  kWL 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminarj'  permit  if  issued, 
does  not  authorize  construction.  The 
Applicant  is  seeking  a  preliminary 
permit  for  a  period  of  36  months  during 
which  he  would  conduct  engineering, 
environmental  and  economic  studies, 
and  prepare  an  FERC  exemption 
application.  The  Applicant  estimates 
that  the  cost  of  conducting  these  studies 
would  be  $20,000. 

Competing  Applications — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  29, 
1982.  the  competing  application  itself,  or 
a  notice  of  intent  to  file  such  an 
application  [see:  18  CFR  4.30  et  seq. 


(1981):  and  Dodcet  No.  RM61-15,  issued 
October  29. 1981. 46  FR  55245.  November 
9. 1981.] 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  appUcation  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemptioa 
must  be  submitted  to  the  Commission  on 
or  before  July  29, 1982.  and  should 
specify  the  type  of  application 
forthcoming.  Any  appUcation  for  license 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981).  as 
appropriate]. 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  prellminJary  permit  no  later  than 
September  27, 1982. 

Agency  Comments — Federal  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  appUcation  may  be 
obtained  by  agencies  direcUy  from  the 
AppUcant)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene— Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1960). 
In  determining  the  appropriate  action  to 
take,  the  Commission  wiU  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  29, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  tide  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
'PROTEST',  or  "PETITION  TO 
INTERVENE",  as  appUcable.  and  die 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  IMumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  DC.  20428.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch. 
Division  of  Hydropower  Ucensing. 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
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copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  flrst 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  S2-13860  rUed  5-20-8Z:  a;45  «n 
BUUNQ  CODE  C717-01-M 

(Docket  No.  ER82-502-000] 
Pennsylvania  Power  &  Light  Co^-  FIftng 

May  17, 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  May  6, 1982, 
Pennsylvania  Power  &  Light  Company 
(PP&L)  tendered  for  filing  Supplements 
to  Power  Supply  Agreements  which 
relate  to  certain  electric  resale 
schedules  presently  on  file  with  the 
Commission.  Those  rate  schedules  are 
designated  PP&L  Rate  Schedule  FERC 
Nos.  28.  32,  45.  50,  51,  54,  56.  57.  58.  61. 
63,  65,  69,  70  and  71. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  ME.,  Washington, 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  28, 
1982.  Protests  will  be  considered  by  the 
Commiesion  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

|FR  Doc.  aZ-lSBW  Filed  S-20-82;  MS  affl| 
BILUNO  CODE  6717-01-M 


[Docket  No.  ER82-494-000] 
Pennsylvania  Power  &  Light  Co^  Filing 

May  17, 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Pennsylvania  Power 
&  Lighl  Company  (PP&L),  on  May  3. 
1982,  tendered  for  filing  proposed 
changes  in  its  Rate  Schedule  FERC  Nos. 
28,  32,  45,  50,  51,  54,  58,  57,  58,  63,  65,  69, 
70, 71  and  61,  applicable  to  the  Boroughs 
of  Watsontown,  Duncannon,  Blakely, 
Weatheriy,  Schuylkill  Haven.  Perkasie, 
St.  Clair.  Catawissa,  Ephrata,  Lehighton, 
Olyphant,  Hatfield,  Mifflinburg, 


Quakertown  and  to  Citizens'  Electric 
Company  of  Lewisburg.  respectively. 
The  proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
service  by  $3,298,412  or  17.8  percent, 
based  on  the  12-month  period  ending 
December  31, 1982. 

The  proposed  increase  is  required  by 
the  increase  in  the  cost  of  providing 
service  to  said  jurisdictional  customers 
which  PP&L  has  experienced  since  the 
base  rates  of  these  customers  became 
effective  on  August  9, 1981. 

Copies  of  the  filing  were  served  upon 
PP&L's  jurisdictional  customers  named 
above  and  upon  the  Pennsylvania  Public 
Utility  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washingtoa 
D.C.  20426,  in  accordance  with  §5  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1 A 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  28, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  fiHng  are  on  file 
with  the  Commiasion  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  82-lSMi  FIM  S-ZO-SZ:  1:46  nM 
MLUNO  OOOE  (JIT-eVH 


[Docket  No.  ER82-493-0001 
Pennsylvania  Power  &  Light  Co,^  FHIng 

May  17. 1982. 

The  filing  Company  submits  tlie 
following: 

Take  notice  that  on  May  3, 1982,  the 
Pennsylvania  Power  &  Light  Company 
(PP&L)  tendered  for  filing  proposed 
changes  in  the  fuel  adjustment  clauses 
applicable  to  its  Rate  Schedule  FERC 
Nos.  28,  32,  45,  5a  51,  54.  56,  57,  58,  63. 
65,  69,  7a  71  and  61,  applicable  to  the 
Boroughs  of  Watsontown,  Duncannon. 
Blakely,  Weatheriy,  Schuylkill  Haven. 
Perkasie,  St  Clair,  Catawissa,  Ephrata, 
Lehighton,  Olyphant  Hatfield. 
Mifflinburg,  Quakertown  and  to 
Citizens'  Electric  Company  of 
Lewisburg,  respectively,  llie  proposed 
changes  would  modify  the  fuel 
adjustment  clauses  so  that  the  fuel 
adjustmeitf  charges  will  not  be  affected 
by  energy  produced  by  facilities 
undergoing  test  operation. 

PP&L  states  that  the  proposed 
modification  is  required  to  ensure  that 


the  value  of  test  power  produced  by  the 
Company's  Susquehanna  nuclear  power 
plant  during  its  test  operation  in  late 
1982  and  early  1983  will  be  accounted 
for  properly. 

Copies  of  the  filing  were  served  upon 
PP&L's  jurisdictional  customers  and 
upon  the  Pennsylvania  Public  Utility 
Commission. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  §S  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  28. 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  ComnuBsion  and  are  available 
for  public  inspection. 
Kenneth  F.  Ptumb. 
Secretary. 

|FR  Doc.  82-t3Sn  rOed  S-aO-82:  &«  ami 
BILUNO  CODE  (717-01-11 


[Docket  No.  ER«»-495-0001 

Public  Service  Company  of  New 
■Mexico;  Filing 

May  17, 1982. 

The  flhng  Company  submits  the 
following: 

Take  notice  that  on  May  3. 1982. 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  a  Letter 
Agreement  dated  April  26. 1982. 
amending  the  Contingent  Capacity  Sales 
Agreement  (Agreement)  between  PNM 
and  San  Diego  Gas  &  Electric  Company 
(SDG&E)  for  sale  of  238  MW  of 
contingent  capacity  from  PNM's  San 
Juan  Generation  Station  Unit  4. 

PNM  requests  an  effective  date  of 
May  1. 1982.  and  therefore  requests 
waiver  df  the  Commission's  notice 
requirements. 

According  to  PNM  copies  of  the  filing 
have  been  served  upon  SDG&E  and  the 
New  Mexico  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  N^  Washington. 
D.C.  20426.  in  accordance  with  {§  1-8. 
1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  IS, 
1.10).  AU  such  petitions  or  protests 
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should  be  filed  on  or  before  May  28, 
1982.  Protestt  will  be  considered  by  the 
Commiuion  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  Hie  a  petition  to 
intervene.  Copies  of  this  fihng  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kfinae«k  F.  Pluab, 
Spcreto/yi 

|KK  Doc.  M-tatt  Bed  »-»-tt  •:«  aal 
BILLINQ  CODE  tn7-01-« 


[Dodcet  No*.  ER82-389-000  and  ER82-80> 

0001 

Public  Service  Company  of  Oklahoma; 
Order  Accepting  for  Hling  and 
Suspending  Revised  Rates,  Granting 
Interventions,  Consolidating 
Proceedings,  and  Establishing  Hearing 
Procedures 

May  14.  ISBZ. 

On  March  18, 1982.  Public  Service 
Company  of  Oklahoma  (PSO)  tendered 
for  filing  increased  rates  for  firm  power 
service  to  ten  full  requirements  and 
eleven  partial  requirements  customers 
and  for  transmission  service  and 
thermal  energy  provided  to  the 
Southwestern  Power  Administration 
(SWPA). '  The  proposed  rates  would 
result  in  an  increase  in  revenues  of 
approximately  $1,940,000  (5.0%)  above 
the  level  produced  by  PSO's  rates  which 
are  currently  being  collected  subject  to 
refund  in  Docket  No.  ER82-8O-000.*  PSO 
states  that  the  rate  increase  in  this 
proceeding  is  intended  to  supplement 
the  rate  increase  in  Docket  No.  ER82- 
80-000,  in  order  to  recover  PSO's 
proportionate  share  of  the  investment 
and  cancellation  costs  associated  with 
the  recently  cancelled  Black  Fox 
Nuclear  Plant.*  PSO  requests  that  these 
rates  be  made  effective  on  May  15, 1982. 
PSO  also  requests  that  this  proceeding 
be  consolidated  with  the  proceeding  in 
Docket  No.  ER82-80-000. 

Notice  of  PSO's  filing  was  issued  on 
March  23, 1962,  with  responses  due  by 
April  9. 1962.  On  April  6, 1982.  Mr.  Tom 


■  See  Attadunenl  A  for  rate  schedule 
desiguotioas. 

"  By  order  dated  January  &  19S2,  in  Docket  No. 
RRBZ-SO-OOO,  the  Commission  accepled  PSO's 
submittal  lor  filing  to  become  effective  after  a  on* 
day  !iuspe««ioa  on  Jsnuaty  10. 1962.  PSO 
cbocurrenlly  filed  an  application  to  collect  rate* 
based  on  construction  work  in  progress  (CWIP);  the 
CWIP  applit^tioa  was  set  for  hearing  and  phased  to 
follow  the  Comntasiofl's  action  on  the  proposed 
rulemaking  on  CWIP  in  Docket  No.  RMB1-3a-<X)a 

'  According  to  PSO.  the  spoosora  of  the  Black  Fox 
station  (including  PSOj  informed  the  Nuclear 
Regdlalory  CnwMnlsalon  of  the  cancellation  on 
Febrvary  ta  IflSL 


Crider,  Mayor  of  the  City  of  New 
Cordell,  Oklahoma,  filed  a  protest, 
alleging  that  PSO's  rate  increases  create 
a  hardship  on  the  citizens  of  New 
Cordell  and  that  PSO's  rate  levels 
hamper  New  Cordell's  ability  to 
compete  for  new  industries.  Mr.  Crider 
has  not,  however,  petitioned  to 
intervene  in  this  proceeding. 

On  April  5. 1982,  the  Secretary  of  the 
Army,  on  behalf  of  the  Department  of 
Defense  (DOD],  filed  a  protest,  motion, 
and  petition  to  intervene.  EKDD  is  a 
SWPA  preference  customer  affected  by 
PSO's  rate  schedule  RE-6.  DOD 
challenges  several  aspects  of  the 
proposed  rates,  including  (1)  the  level  of 
revenue  credits  relating  to  off-system 
sales;  (2)  the  appropriateness  of 
estimated  costs  relating  to  cancellation 
of  the  Black  Fox  Plant  and  the 
amortization  period  for  such  costs;  (3) 
the  proposed  inclusion  in  rate  base  of 
CWlP-related  deferred  taxes:  (4) 
calculation  of  accumulated  deferred 
income  taxes  pursuant  to  Internal 
Revenue  Service  Regulation  167(1);  and 
(5)  the  requested  return  on  equity.  DOD 
moves  Tor  a  five  month  suspension. 

On  April  9, 1982,  a  petition  to 
intervene,  protest,  motion  for  maximum 
suspension,  and  answer  supporting 
motion  to  consolidate  was  filed  by  the 
Oklahoma  Municipal  Power  Authority, 
the  Municipal  Electric  Systems  of 
Oklahoma,  and  the  Municipal 
Wholesale  Customers  of  PSO 
(Municipalities).*  The  Municipalities 
raise  several  of  the  issues  raised  by 
DOD.  In  addition,  they  state  their 
intention  to  explore  the  implications  for 
this  proceeding  of  a  PSO  capacity 
transfer  agreement  recently  noticed  in 
Docket  No.  ER82-42O-000.  The 
Mimicipalities  request  a  five  month 
suspensio  and  support  PSO's  motion  to 
consolidate  this  docket  with  Docket  No. 
ER82-8O-00a 

On  April  9, 1962,  an  additional  protest 
petition  to  intervene,  and  petition  for 
suspension  and  hearing  was  filed  by  the 
Western  Farmers  Electric  Cooperative 
and  Kamo  Electric  Cooperative.  Ina 
(Cooperatives).  The  Cooperatives,  as 
part  owners  of  the  Black  Fox  Plant  state 
that  they  have  a  substantial  interest  in 
PSO's  proposed  write-off  of  its 


*  The  indiTidual  municipal  customers  of  PSO 
include  the  Cities  of  Duncan,  Comanche,  CordelL 
Altus,  Copan.  Hominy.  Walters.  Mario,  Frederick. 
Wetumka,  Pawhuska.  and  Kaw,  and  the  Towns  of 
Cranite,  Ryaa  Otustee,  Manltou.  and  Eldorado,  and 
the  Anadaiko  PubUc  Works  AuAority.  The 
Oklahoma  Muaicipal  Pomnr  Authority  is  a  joint 
action  power  agency  created  by  the  Oklahoma 
legislature  to  develop  sources  of  electric  power 
supply  for  public  systems.  The  Monldpal  Electric 
Systems  of  OkWnaa  uu—IH»>iii  aa  aModaliaa  ol 
certatoe<lh»  — iirlpal  rtattok  wMVm  la 
Oklahoma. 


investment  in  the  plant  The 
Cooperatives  request  a  one  day 
suspension  and  agree  that  it  is 
appropriate  to  consolidate  the  instant 
docket  with  the  pending  PSO  rate  case. 

An  untimely  petition  to  intervene  and 
a  motion  for  leave  to  file  out  of  time 
were  filed  by  the  Attorney  General  of 
the  State  of  Oklahoma  (Attorney 
General).  The  Attorney  General  is  an 
intervenor  in  proceedings  involving  the 
PSO  before  the  Oklahoma  Corporation 
Commission  and  the  Nuclear  Regulatory 
Commission  concerning  the  cancellation 
of  the  Black  Fox  project  The  Attorney 
General  states  that  his  late  filed  petition 
was  occasioned  by  a  heavy  workload 
and  personal  illneiw.  The  Attorney 
General  questiooK  (1)  the  prudence  of 
PSO's  expenditures  fbr  Black  Fox  and 
the  recovery  of  those  expenditures  in 
proceedings  before  this  Commission:  (2) 
the  propriety  of  maintaining  a  stockpile 
of  coal;  and  (3)  the  effects  of  certain 
transactions  involving  PSO's  wholly- 
owned  subsidiary,  Transok  Pipeline 
Company,  on  PSO's  cost  of  service. 

On  April  26, 1962,  PSO  filed  an 
answer  to  the  various  petitions  to 
intervene  in  w^ch  it  supported 
intervention  by  tiie  petitioners  and 
responded  to  matters  raised  in  the 
pleadings. 

Discussion 

The  Commission  finds  that  good  cause 
exists  to  accept  the  late  filed 
intervention  of  the  Attorney  GeneraL 
The  Commission  further  finds  that 
participation  in  this  proceeding  by  each 
of  the  petitioners  is  in  the  public 
interest  Accordingly,  tfieir  petitioas  to 
intervene  will  be  granted. 

Our  preliminary  examination  of  PSO's 
filing  indicates  that  the  proposed  rates 
have  not  been  shown  to  be  jost  and 
reasonable  and  may  be  un}ust 
unreasonable,  unduly  discriminatory  or 
preferential,  or  otherwise  unlawful. 
Accordingly,  we  shall  accept  Ae  rates 
for  filing  and  suspend  them  as  ordered 
below. 

We  recently  addressed  the 
Commission's  suspension  policy  la  West 
Texas  Utilities  Company,  Docket  No. 
ER82-23-000  (February  26, 1962).  In  that 
order,  we  noted  that  the  rate  filings 
would  ordinarily  be  suspended  for  one 
day  where  preliminary  review  indicates 
that  the  proposed  increase  may  be 
unjust  and  unreasonable  but  may  not 
generate  substantially  excessive 
revenues,  as  defined  in  Wesl  Texas.  In 
the  instant  proceeding,  our  preliminaiy 
review  suggests  that  the  proposed  rates 
may  yield  substantiaUy  excessive 
revenues.  Accordingly,  we  shall  suspend 
PSO's  rates  lor  five  Booths,  to  beooioe 
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effective,  subject  to  refund,  on  October 
16. 1982. 

With  the  exception  of  the  Black  Fox 
cancellation  costs,  the  costs  of  service  at 
issue  in  Docket  Nos.  ER82-80-000  and 
ER82-389-000  are  substantially  the 
same.  Because  common  questions  of  law 
and  fact  may  be  presented,  we  shall 
consolidate  those  dockets  for  purposes 
of  hearing  and  decision. 

We  note  that  PSO  has  requested  an 
opportunity  to  address  in  this 
proceeding  the  question  of  whether 
CWIP-related  deferred  tax  balances 
must  be  deducted  from  rate  base  in  light 
of  the  Commission's  limited  holding  in 
Northern  States  Power  Company 
(Minnesota),  et  ai.  Docket  No.  EK7»- 
616,  Opinion  No.  134  (December  3, 1981), 
that  the  subject  utility  need  not  deduct 
from  rate  base  accimiulated  deferred  tax 
balances  (ADIT]  associated  with 
abandoned  plant.  We  have  already 
ruled  on  this  issue  in  Union  Electric 
Company,  Docket  No.  ER81-45(>-000 
(March  18, 1982).  In  that  order,  the 
Commission  denied  Union  Electric's 
request  for  rehearing  of  an  earlier 
order  '  that  required  deduction  of  CWIP- 
related  deferred  taxes  from  rate  base. 
We  stated  that  CWIP  represents 
investment  that  is  intended  ultimately  to 
be  included  in  rate  base  and  is  expected 
to  generate  a  return  and  create  a  tax 
liability.  The  generic  distinction 
between  the  rate  and  tax  consequences 
applicable  to  abandoned  plant  and  plant 
under  construction  is  significant, 
rendering  the  approach  followed  in 
Opinion  No,  134  'inapposite  to  a  case 
involving  CWIP-related  ADIT.  As  a 
result,  this  issue  is  not  appropriate  for 
further  consideration.^ 

The  Commission  orders: 

(A)  PSO's  revised  rates  are  hereby 
accepted  for  filing  and  are  suspended 
for  five  months  from  sixty  days  after 
filing,  to  become  effective  on  October 
16, 1982,  subject  to  refund. 

(B)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 


*  Union  Electric  Company.  Docket  No.  ERSl-450- 
000  (July  7. 1961). 

•For  a  discussion  of  the  distinctions  between 
Opinion  No.  134.  and  this  situation,  including  the 
limitations  of  and  rationale  underlying  Opinion  No. 
134,  see  Order  No.  144,  Final  Rule,  Docket  Nos. 
RM80-42,  et  al..  at  114-15. 15  FERC  161.133  (1981). 
and  Order  No.  144-A,  "Order  Denying  Rehearing. 
Lifting  Stay.  And  Clarifying  Order,"  Docket  Nos. 
RMaO-42,  et  al..  18  FERC 1 61,183  (February  22, 
1962). 

'  PSO  has  requested  that  the  Commission  refund 
a  portion  of  the  filing  fee  submitted  in  this  docket 
based  on  the  "supplemental"  nature  of  its  submittal. 
Authority  to  act  on  such  requests  has  been 
delegated  to  the  Acting  Director  of  the  Office  of 
Electric  Power  Regulation  (18  CFR  )  375.308(hh)) 
and  we  believe  that  he  is  in  the  best  position  to 
conaider  the  merits  of  the  company's  position. 


Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  sections 
205  and  206  thereof,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procedure  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR.  Chapter  I),  a 
public  hearing  shall  be  held  concerning 
the  justness  and  reasonableness  of 
PSO's  rates. 

(C)  Docket  Nos.  ER82-8O-000  and 
ER82-389-000  are  hereby  consolidated 
for  purposes  of  hearing  and  decisipn. 

(D)  "The  petitions  to  intervene  in  this 
proceeding  are  hereby  granted  subject 
to  the  Commission's  Rules  of  Practice 
and  Procedure  and  the  regulations  under 
the  Federal  Power  Act;  Provided, 
however,  that  participation  by  such 
intervenors  shall  be  limited  to  the 


matters  set  forth  in  their  petitions  to 
intervene;  and  provided,  further,  that  the 
admission  of  such  intervenors  shall  not 
be  construed  as  recognition  that  they 
might  be  aggrieved  by  any  order  of  the 
Commission  in  this  proceeding. 

(E)  The  Commission  staff  shall  serve 
top  sheets  in  this  proceeding  on  or 
before  May  28, 1982. 

(F)  The  administrative  law  judge 
designated  to  preside  in  Docket  No. 
ER82-80-000  shall  determine  the 
procedures  best  suited  for  consideratioii 
of  these  consolidated  proceedings. 

(H)  The  Secretary  Shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Commission. 
Kenneth  F.  Plumb, 

Secretary. 
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[FR  Doc.82-13912  Piled  5-20-82;  8:46aiii| 
■NJJNQ.CaOC  S717-01-M 


(Project  No.  449<M>01] 

Richvale  Irrigation  District;  Application 
for  Exemption  of  Small  Conduit 
Hydroelectric  Facility 

May  17, 1982. 

Take  notice  that  on  March  19, 1982, 
Richvale  Irrigation  District  (Applicant) 
filed  an  application,  under  Section  30  of 
the  Federal  Power  Act  (Act)  [16  U.S.C. 
823(a)],  for  exemption  of  a  proposed 
hydroelectric  project  from  requirements 
of  Part  I  of  the  Act.  The  proposed  Sutter- 
Butte  Project  (FERC  Project  No.  4490) 
would  be  located  on  the  Sutter-Buttle 
Canal  in  Butte  County,  California. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  Loyd  E.  Horn, 


Richvale  Irrigation  District,  P.O.  Box  147, 
Richvale,  California  95974. 

Project  Description— The  proposed 
project  would  consist  of:  (1)  Installation 
of  a  steel  lining  in  the  four  existing 
Sutte-Butte  Canal  outlet  culverts;  (2)  a 
400-foot-long,  13-foot-diameter  penstock 
connected  to  the  outlet  structure;  and  (3) 
a  powerhouse  located  in  the  canal 
containing  two  1,500  kW  generating 
units  and  a  bypass  conduit.  Applicant 
estimates  that  the  project  would  have  an 
average  annual  energy  production  of 
10,000  MWh. 

Agency  Comments— The  U.S.  Fish  and 
Wildlife  Service,  the  National  Marine 
Fisheries  Service,  and  the  California 
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Department  of  Fish  and  Game  are 
requested,  for  the  purposes  set  forth  in 
Section  90  of  the  Act  to  submit  within 
45  days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  any  fish  and  wildlife 
resources  or  to  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal,  State,  and  local  agencies 
are  requested  to  provide  any  comments 
they  may  have  in  accordance  with  their 
duties  and  reponsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Cocunents  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  45  days 
bom  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Appliclant's  representatives. 

Comments,  Protests,  or  Petitions  To 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CPR  1.8  or  1.10  (1960). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Comumission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  6, 1962. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capita  letters  die  tide  "COMMENTS". 
"PROTCSr*.  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  tl^s  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  diose 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  numb. 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE.,  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E 
Springer,  Chief,  Applications  Branch. 
Division  of  Hydropower  Licensing. 
Federal  Bnei^  Regulatory  Commission. 
Room  206  RB  at  the  above  address.  A 
copy  of  any  petition  to  intervene  must 
also  be  served  upon  each  representative 


of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
KflUMtk  F.  Phui^ 

Secretary. 

|FK  Doc  B^-1M»  Piled  6-lD-tt  Mt  ■■] 
BUJNQ  OOOC  S/TT-et-M 

(DodMt  No.  Em2-4»»-000] 

Southern  CaWomia  Edtoon  Co.;  HIing 

May  17. 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  May  6, 1962, 
Southern  California  Edison  Company 
(Edison)  tendered  for  filing  a  correcting 
supplement  to  its  Rate  Schedule  FERC 
No.  117. 

Edison  requests  diat  the  Commission's 
prior  notice  requirements  be  waived  and 
that  the  correcting  supplement  be 
permitted  to  become  effective  as  of 
January  1, 1981. 

Copies  of  this  filing  were  served  upon 
Pacific  Gas  and  Electric  Company  and 
the  PubUc  Utilities  Commission  of  the 
State  of  California. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N  JL,  Washington. 
D.C.  20428,  in  accordance  with  SS  1-8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  28, 
1982.  Protesto  will  be  considered  by  die 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Cominission  and  are  available 
for  public  inspection. 
Kenneth  F.  Pknb. 
Secretary. 

[FR  Doc  C2-13MS  PIM  8-W-tt;  MS  n^ 

anxMC  CODE  triT-si-a 


(ProiMt  No.  619S-000] 

Michael  Eail  Springer  and  Ji 
Baynard  BouMen;  Application  for 
Preliminary  Penult 

May  17, 1982. 

Take  notice  that  Michael  Earl 
Springer  and  James  Baynard  Boulden 
(Applicant]  filed  on  March  29, 1982,  an 
application  for  preliminary  permit 
[piu^uant  to  the  Federal  Power  Act  16 
U.S.C  791(a)-825{r)J  for  Project  No.  6135 
to  be  known  as  die  New  Age  Water 
Power  Project  located  on  t^  Lower  Lost 
Cannon  Creek  in  Mono  County, 


California.  The  application  is  oo  file 
with  the  Commission  and  is  available 
for  public  inspection.  Correspondence 
with  the  ^jplicant  should  be  directed 
to:  Mr.  James  E  Boulden.  729  Sexton 
Road.  Sebastopol  California  95472. 

Project  Description — ^The  proposed 
project  to  be  located  within  the 
boundaries  of  Toiyabe  National  Forest 
would  consist  of:  (1)  A  3-foot  high  by  8- 
foot  long  diversion  structure:  (2)  a  1.2- 
mile  long  water  condidt:  (3)  a 
powerhouse  with  an  installed  capacity 
of  300  kW;  and  (4)  a  3-mile  long 
transmission  line  to  connect  to  an 
existing  Sierra  Pacific  Power  Con^nny 
line. 

Imposed  Scope  of  Studies  Under 
Permit — ^A  preliminaiy  permit  if  issued. 
does  not  authorize  constiacUotL  Hie 
Applicant  seeks  a  36-inonth  permit  to 
study  the  feasibility  of  llie  project  and  to 
prepare  an  FERC  license  application.  No 
new  road  would  be  required  to  conduct 
the  studies. 

Competing  Applications — ^Anjrone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  26, 
198Z  the  competing  application  itselt  or 
a  notice  of  intent  to  file  such  an 
application  [see:  18  CFR  4.30  et  seq. 
(1961):  and  Docket  No.  RM81-15.  issued 
October  29, 1981,  46  FR  55245.  November 
9, 1981). 

The  Commission  will  accept 
applications  for  license  or  exemption 
fitim  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  26. 1982,  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1961),  as 
appropriate]. 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  prehminiBry  permit  no  later  than 
September  24, 1962. 

Agency  Comments— Federal,  State, 
and  local  agencies  are  invited  to  sobmit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  direcdy  from  the 
Applicant)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments.  Protests,  or  Petitions  To 
Intervene — ^Anyone  may  sobmit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
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requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  26, 1982. 

Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION". 
"COMPETING  APPUCATION". 
"PROTEST",  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  tWs  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Conrniission,  825  North  Capitol  Street 
NE..  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief.  Applications  Branch, 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Apphcant  specified  in  the  first 
paragraph  of  this  notice. 
Kennetfa  F.  Plumb. 
Secretary. 

(FR  Doc.  82-13848  Rled  5-20-fl2:  8:45  am| 
BIUJNG  CODE  S717-01-M 


[Docket  No.  ER82-497-000] 

Souttiwestem  Electric  Power  Co^ 
FlUng 

May  17, 198Z 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  May  3, 1982, 
Southwestern  Electric  Power  Company 
(SWEPCO)  tendered  for  filing  Service 
Schedules  ES  (Emergency  Service),  RE 
(Replacement  Energy)  and  EC  (Economy 
Energy)  to  the  Interconnection 
Agreement  between  SWEPCO  and 
Oklahoma  Gas  and  Electric  Company 
(OG&E)  which  was  accepted  for  filing  in 
Docket  No.  ER81-689.000  and  designated 
as  Rate  Schedule  FERC  No.  78  and  112 
for  SWEPCO  and  OG&E  respectfully. 

SWEPCO  requests  waiver  of  the  prior 
notice  requirements  to  allow  for  an 
effective  date  of  March  30, 1982. 

A  copy  of  the  filing  was  furnished  to 
the  Oklahoma  Corporation  Commission. 
the  Arkansas  Public  Service 


Commission  and  Oklahoma  Gas  and 
Electric  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E.,  Washington. 
D.C.  20428,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  28. 
1982.  Protests  will  be  considered  by  the 
Commission  in  determing  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(PR  Doc.  82-13844  Piled  5-30-82;  8:46  am| 
BIUJNO  COOC  C717-01-M 


[Docket  No.  RA82-15-O00] 


Thriftway  Co,j 
Review 


FHIng  of  Petition  for 


May  17, 198Z 

Take  notice  that  Thriftway  Company. 
Inc.  on  March  31. 1982  filed  a  Petition  for 
Review  under  42  U.S.C.  7194(b)  (1977) 
Supp.)  from  an  order  of  the  Secretary  of 
Energy  (Secretary). 

Copies  of  the  petition  for  review  have 
been  served  on  the  Secretary  and  all 
participants  in  prior  proceedings  before 
the  Secretary. 

Any  person  who  participated  in  the 
prior  proceedings  before  the  Secretary 
may  be  a  participant  in  the  proceeding 
before  the  Commission  without  filing  a 
petition  to  intervene.  However,  any  such 
person  wishing  to  be  a  participant  is 
requested  to  file  a  notice  of  participation 
on  or  before  June  1. 1982,  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E. 
Washington.  D.C.  20426.  Any  other 
person  who  was  denied  the  opportunity 
to  participate  in  the  prior  proceedings 
before  the  Secretary  or  who  is  aggrieved 
or  adversely  affected  by  the  contested 
order,  and  who  wishes  to  be  a 
participant  in  the  Commission 
proceeding,  must  file  a  petition  to 
intervene  on  or  before  June  1, 1982.  in 
accordance  with  the  Commission's 
Rules  of  Practice  and  Proceduire  (18  CFR 
1.8  and  1.40(e)(3)). 

A  notice  of  participation  or  petition  to 
intervene  filed  with  the  Commission 
must  also  be  served  on  the  parties  of 
record  in  this  proceeding  and  on  the 
Secretary  of  Energy  through  John 


McKenna.  Office  of  General  Counsel. 
Department  of  Energy.  Room  flH-025. 
1000  Independence  Avenue.  S.W., 
Washington,  D.C.  20585. 

Copies  of  the  petition  for  review  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  at  Room 
1000,  825  North  Capitol  St.,  N.E.. 
Washington,  D.C.  20426. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  82-13862  Piled  5-20-82;  8:45  ara| 
BtLUNO  CODE  6717-01-M 

[Docket  No.  TA82-2-56-000] 

Vaiero  interstate  Transmission  Co^ 
Purciiase  Gas  Cost  Adjustment  Filing 

May  13, 1982 

Take  notice  that  on  April  30, 1982. 
Valero  Interstate  Transmission 
Company  ("Vitco")  tendered  for  filing 
Original  Supplement  No.  37  (purchase 
gas  cost  adjustment)  to  Rate  Schedule  1 
superseding  previous  purchased  gas  cost 
adjustments.  Vitco  states  that  Exhibit  A 
to  Original  Supplement  No  37  reflects 
the  six  months  change  in  purchased  gas 
costs  based  on  the  six  months  ended 
February  28. 1982.  Vitco  requests  waiver 
of  any  Commission  regulation  which 
would  prohibit  implementation  of 
Supplement  No.  37.  The  change  in  rate 
provided  in  Exhibit  A  to  Original 
Supplement  No.  37  includes  an  increase 
in  purchased  gas  costs  of  2.86  cents/Mcf 
and  a  negative  surcharge  of  31.74  cents/ 
Mcf  designed  to  eliminate  the  balance  in 
deferred  purchased  gas  account.  It  is 
stated  that  these  rates  include  no 
incremental  pricing  featuire  because 
Vitco  was  granted  an  exemption  from 
certain  filing  and  accounting 
requirements  in  Docket  No.  SA80-42. 

"The  proposed  effective  date  for 
Original  Supplement  No.  37  is  June  1. 
1982.  Vitco  states  that  copies  of  the 
filing  have  been  served  to  the  only 
customer  served  under  Rate  Schedule  1, 
Natural  Gas  Pipeline  Company  of 
America. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington. 
D.C.  20426.  in  accordance  with  S§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8. 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  20. 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
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intervene.  Copies  of  this  Hling  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumli, 

Secretary. 

|FR  Dod.  8e-isae6  Hari  »-w-ak  ««  a4 

BUJJNG  CODE  (717-01-11 


(Prolect  Na  6122-000] 

Timothy  A.  Ward;  AppNcaOon  for 
Preliminary  Permit 

May  17, 19B2. 

Take  notice  that  ThnoUiy  A.  Ward 
(AppUcant)  filed  on  March  22, 1962,  an 
application  for  preliminary  permit 
[pursuant  to  the  Federal  Power  Act.  16 
U.S.C.  791(a}-825(r)]  for  Project  No.  6122 
to  be  known  as  the  Champlain  Feeder 
Canal  Project  located  on  Champlain 
Feeder  Canal  in  Washington  County. 
New  York.  The  application  is  on  file 
wfith  the  Commission  and  is  available 
for  public  inspection.  Correspondence 
with  the  Applicant  should  be  directed 
to:  Timothy  A.  Ward.  Box  342.  White 
Hall.  New  York  12887. 

Project  Description — ^Tlie  proposed 
project  would  consist  of  the  following: 
(1)  Reconditioning  an  existing  series  of 
five  abandoned  locks  owned  by  the 
New  York  State  Department  of 
Transportation.  (2)  reconditioning  the 
canal  above  and  below  the  locks;  (3)  a 
proposed  100-foot  long  raceway;  (4)  a 
proposed  SOO-foot  long  steel  penstock: 
(S)  a  propo8«d  powerhouse  containiag 
one  350-kW  turbine/generator  unit;  (6)  a 
proposed  tailrace;  [7]  a  proposed 
transformer  cuid  SOO-foot  long,  13.2-kV 
transmission  line;  and  (8)  appurtenant 
facilities.  The  average  annual  generation 
of  1.25  million  kWh  would  be  sold  to 
Niagara  Mohawk  Corporation. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit  if  issaed. 
does  not  authorize  construction. 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  38 
months  during  which  time  Applicant 
would  investigate  project  design 
alternatives,  financial  feasibility, 
environmental  ejects  of  project 
construction  and  operation,  and  project 
power  potential.  Depending  upon  the 
outcome  of  the  studies,  the  AppUcant 
would  decide  whether  to  proceed  with 
an  application  for  FERC  Ucense. 
Applicant  estimates  that  the  cost  of 
studies  under  permit  would  be  $5,000. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  August  23. 
1982.  the  competing  application  itself 
[see:  18  CFR  4.30  et  seq.  (1981)].  A  notice 
of  Intent  to  file  a  competing  applicatioB 


for  preliminary  permit  will  not  be 
accepted  for  filing. 

The  Commission  will  accept 
applications  for  Ucense  or  exemptioo 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  oo 
or  before  July  28. 1982.  and  should 
specify  the  type  of  application 
forthcoming,  ^plications  for  licensing 
or  exemption  fit>m  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate]. 

Agency  Comments — Federal  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directiy  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  vnthin  the  time  set  below.  It 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — ^Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  28, 1962 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION". 
'PROTEST',  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
NE..  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  B. 
Springer.  Chief  AppUcations  Branch. 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 


of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Keonetk  F.  Plumli, 

Secretary. 

(FR  Doc  ^tSSM  Pled  S-a»-«K  a:4B  ami 
eiLUNQ  OOOC  •n7-»l-M 


[DockeHto.  RP02-OS-O0OI 

Western  Gas  Interstate  Co.;  Propooed 
Ctianges  in  FERC  Gas  Tariff 

May  14. 1982. 

Take  notice  that  on  April  30. 1962 
Western  Gas  Interstate  Company 
("Western")  tendered  for  filing  proposed 
changes  in  its  FERC  Gas  Tariff  to  be 
effective  on  June  1, 1982,  consisting  of 
the  following  ttiriff  sheets. 

Original  Volume  No.  1 

Titie  Page 

First  Revised  Sheet  No.  2 
Twentieth  Revised  Sheet  No.  SA 
Second  Revised  Sheet  No.  4 
Second  Revised  Sheet  No.  5 
Second  Revised  Sheet  No.  6 
Third  Revised  Sheet  No.  7 
Third  Revised  Sheet  No.  6 
Third  Revised  Sheet  No.  9 
Second  Revised  Sheet  No.  14 
Second  Revised  ^eet  No.  15 
Second  Revised  Sheet  No.  16 

Original  Volume  No.  2 

Title  Page 

Sixth  Revised  Sheet  No.  lA 
First  Revised  Sheet  No.  9 
Third  Revised  Sheet  No.  22 

Western  requested  in  its  filing  that  die 
Commission  suspend  such  changes  in 
rates  for  a  period  of  one  day  rather  than 
for  a  five  month  period  as  permitted 
under  Section  4(e)  of  the  Natural  Gas 
Act 

The  proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
transportation  by  $1,608,926,  based  upon 
the  calendar  year  1981.  as  adjusted. 
Such  revenue  increase  is  exclusive  of 
increases  in  purchased  gas  costs  whidi 
will  occur  prior  to  the  rates  involved 
becoming  effective  and  which  would 
otherwise  be  recovered  through  the 
purchased  gas  adjustment  clause 
provisions  of  Western's  tariff. 

Western  states  that  the  principal 
reasons  for  the  proposed  rate  increase 
are:  (1)  increase  in  overall  rate  of  return 
necessary  to  maintain  its  fiinandal 
integrity;  (2)  increases  in  plant  and 
related  cost  of  service  items:  (3) 
Increases  in  cost  of  materials,  supplies, 
wages,  services,  tuid  other  operating 
expenses  necessary  to  maintain  and 
operate  its  pipeline  system  and 
appurtenances:  (4)  increases  in  taxes; 
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and  (5]  recent  significant  decreases  in 
the  volumes  of  gas  sold  by  Western. 

Western  further  states  that  in  !i^  of 
current  uncertainties  of  the  costs  for 
transmission  and  compression  by 
others.  Western  has  included  in  the 
instant  Notice  of  Rate  Change 
"Alternative  Tariff  Sheets"  which 
include  37.92t/Mcf  average 
transmission  and  compression  by  others 
cost  under  its  Rate  Schedule  G-R.  Pro 
Form  Tariff  Sheets  are  also  included  to 
reflect  proposed  Section  21. 
"Transmission  and  CompreMioo  of  Gas 
by  Others  Aadjustment  ProvisioD" 
under  General  Terms  and  Conditions 
contained  in  Original  Volume  No.  1. 
Western  requests  that  the  "Alternative 
Revised  Tariff  Sheets"  be  made 
effective  subject  to  the  express 
condition  that,  thereafter.  Western  be 
permitted  to  file  revisions  to  such  tariff 
sheets  h^m  time  to  time  to  reflect 
changes  in  the  cost  of  transnriawon  and 
compression  of  gas  by  others  resulting 
firom  variations  in  the  ▼olume  of  gas 
transported  and  &om  dianges  in  tfie 
tari^  prices  of  other  natural  gas 
companies  for  transmission  and 
compression  of  gas.  This  provision 
applies  to  all  rate  schedules,  al&ough 
the  base  cost  of  transmission  and 
compression  of  gas  for  Rate  Schedules 
G-N.  G-S,  T-1,  T-2  and  T-3  is  presently 
zero. 

Western  also  proposes  to  implement  a 
demand  charge  in  each  of  its  three 
Volume  I  rate  schedaleK  G-N,  G-R.  and 
G-S,  based  on  the  oontraot  demands 
contained  in  the  service  agreements 
with  each  of  its  customers.  Western 
proposes  that  the  demand-related  costs 
to  be  included  in  the  demand  charge 
determined  by  application  of  the 
Atlantic  Seaboard  Formula. 

Western  states  that  there  are  other 
changes  in  its  tariff  in  the  sheets 
tendered  but  that  these  changes  are 
either  minor  word  changes  for 
clarification,  updating  of  required 
information,  or  changes  required  to 
bring  such  sheets  into  conformity  with 
the  proposed  rates. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  CommisBon,  825 
North  Capitol  Street.  N£.,  Washington, 
D.C.  20426,  in  accordance  with  S9  1-8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 1  J, 
1.10].  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  21, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 


petition  to  intervene.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  fot  public  inspection. 
Kenneth  F.  Phimb, 

Secretary. 

[FR  Dsc  82-t38U  PiM  S-30-S2: 8:45  am) 
BILLING  COOE  8717-41-11 

[Docket  Itai.  TAt2-2-57-000] 

Western  Transmission  Corp^ 
Proposed  Changes 

May  13, 1982. 

Take  notice  that  Western 
Transmission  Corporation  (Western),  cm 
April  30, 1982,  tendered  for  filing  as  part 
of  iU  FPC  Gas  Tariff.  Original  Volume 
Na  1,  the  fbUowing  sheet: 

Seventeenth  Revised  Sheet  No.  3-A, 
superseding 
Sixteenth  Revised  Sheet  No.  »-A 

The  proposed  dianges  would  increase 
the  monthly  charges  for  purchased  gas 
to  Colorado  Interstate  Gas  Company, 
Western's  sole  jurisdictional  customer, 
pursuant  to  Ae  {Mvvisions  of  Section  18 
of  Western's  FPC  Gas  Taiffi,  Or^nal 
Volume  Na  1. 

The  proposed  effective  date  of  the 
above  tariff  sheet  is  June  1, 1982. 

Copies  of  this  filing  have  been  served 
upon  Cokrsdo  Interstate  Gas  Company. 

Any  pencB  desiring  to  be  heard  or  to 
protest  said  fitiag  should  file  a  petition 
to  intervene  ev  protest  with  the  Federal 
Energy  BagaUitory  Commission,  825 
North  Cai^  Street.  N^  Washington. 
D.C  20428,  m  accordance  with  Sections 
1.8  and  1.10  of  the  Commission's  Rules 
of  I^actioe  and  Procedure  (18  CFR  \A, 
1.10).  An  such  petitions  or  protests 
should  be  filed  on  at  before  May  20, 
1982.  Protests  wiQ  be  considered  by  the 
Commission  hi  determining  ttie 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishmg  to 
become  a  party  must  file  a  petition  to 
intmrene.  Copies  of  this  filing  are  onfile 
with  the  Commission  and  are  available 
for  pubhc  inspection. 
Kennsdi  F.  nomb. 
Secretary. 

[FK  Dk.  t>-l»V  nM  S>»«: ««  Ml) 
BILLINQ  COOK  «m^«1-M 

(ProisctllA.463S^X»I 

Wisconsin  Public  Power  Incorporatsd 
System;  Sorrsnder  of  PreHmlnary 
Permit 

May  17.1982. 

Take  notice  that  Wisconsin  Public 
Power  Incorporated  System  (WPPIS), 
Permittee  for  the  Mississippi  River  Lock 


and  Dam  No.  8,  Project  No.  4538,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  preliminary  permit  for 
Project  No.  4538  was  issued  on 
September  3, 1981,  and  would  have 
expired  on  November  1, 1983.  The 
project  would  have  been  located  on  the 
Mississippi  Rirer  in  Winona  Comity, 
Minnesota. 

WPPIS  feasibility  studies  indicated 
that  the  projects  limited  head  and  flow 
characteristics  were  not  sofficient  to 
develop  hydroelectric  power.  In 
addition,  WPPIS  concluded  diat  the 
expenses  to  conduct  a  full  scale 
feasibility  analysis  are  not  supported  by 
the  potential  development  of  the  site. 

WPHS  filed  its  request  for  Project  No. 
4538  on  April  26, 1982,  and  flie  surrender 
of  Project  No.  4538  has  been  deemed 
accepted  as  of  the  date  of  this  notice. 
Kennalii  F.  PlHmb. 
Secretary.  * 

|FR  Doc  U-tMW  niad  S-aO-M:  M6  o^ 


[Project  No.  1968-0041 

WiacoRsin  PuMc  SOTvtee  Corp,; 
Applcalion  for  Exempllon  for  SmaN 
Hydroelectric  Power  Proiect  Under  5 
MW  Capacity 

May  la  lOBZ. 

Take  notice  that  on  April  1, 1982, 
Wisconsin  Public  Service  Corporation 
(Applicant)  filed  an  application,  under 
Secti<»  408  of  the  Eno^  Seomiiy  Act  of 
1980  (Act)  (16  U.S.C  2705.  and  2708  as 
ameadecfl,  for  exemption  oi  a  proposed 
hydroelectric  pn^ect  from  licensing 
under  Part  I  of  the  Federal  Power  Act 
The  proposed  small  hydroelectric 
project  (Project  No.  1968)  would  be 
located  on  the  Wisconsin  River  near  the 
town  of  Crescent,  in  Oneida  Cotmty, 
Wisconsin.  Correspondence  with  the 
Applicant  should  be  directed  to:  Mr.  D. 
A.  Bollom.  Treasurer.  Wisconsin  Public 
Service  Corporation.  700  North  Adams 
Street,  Green  Bay.  Wisconsin  54301. 

Project  Description — The  proposed 
project  would  consist  o£  (1)  an  existing 
reservoir  with  a  surface  area  of  840 
acres  and  a  storage  capacity  of  260  acre- 
feet;  (2)  two  existing  powerhouses 
containing  a  total  of  970  kW  and  two 
proposed  units  rated  at  455  kW  and  440 
kW,  respectively,  to  be  added;  (3)  an 
existing  reinforced  concrete  dam 
approximately  22  feet  high:  and  (4) 
appurtenant  facSities. 

Purpose  of  Bxeaiptioa— An 
exemptioB,  if  iseued.  gives  the  Exemptee 
priority  of  contnd.  devek^mient,  and 
operation  of  the  project  undw  the  terms 
of  the  exemption  bom  licensing,  and 
protects  the  Exemptee  from  permit  or 
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license  applicants  that  would  seek  to 
take  or  develop  the  project. 

Agency  Comments — The  U.S.  Fish  and 
Wildlife  Service,  The  National  Marine 
Fisheries  Service,  and  the  Wisconsin 
Department  of  Natural  Resources  are 
requested,  for  the  purposes  set  forth  in 
Section  406  of  the  AcC  to  submit  within 
60  days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  any  fish  and  wildlife 
resources  or  to  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal  State,  and  local  agencies 
are  requested  to  provide  any  comments 
they  may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemptioiL  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Applications — Any 
qualified  license  applicant  desiring  to 
file  a  competing  application  must  submit 
to  the  Commission,  on  or  before  July  8, 
1982,  either  the  competing  license 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project,  or  a 
notice  of  intent  to  file  such  a  license 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing  license 
application  no  later  than  120  days  from 
the  date  that  comments,  protests,  etc. 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4.33(d)  and 
(c)  (1980).  A  competing  license 
application  must  conform  with  the 
requirements  of  18  CFR  4.33(a)  and  (b) 
(1980). 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordtmce  with  the 
Commission's  Rules  may  become  a 


party  to  the  proceeding.  Any  comments. 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  8. 1982. 

Piling  and  Service  of  Responsive 
documents — ^Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS ". 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  AK^CATION". 
"PROTEST',  or  "PETITION  TO 
INTEVENE".  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Piumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
NE..  Washington,  D.C  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  AppUcations  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regiilatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  AppUcant  specified  in  the  first 
paragraph  of  this  notice. 
Kmntfth  F.  Plumb. 
Secretary. 

(FR  Doc  82-13M»  Filed  S-atV-SZ:  8:45  ami 
WUJNG  COOE  (717-OI-M 


(PreiMlNa«15C-000] 

Milton  M.  Zack  and  Morris  IL  Zadq 
Appiicatton  for  Preliminavy  Permit 

May  la  1982. 

Take  notice  that  Milton  M.  Zack  and 
Morris  M.  Zack  (Applicant)  filed  on 
April  2, 1982,  an  appHcation  for 
preliminary  permit  [pursuant  to  the 
Federal  Power  Act.  16  U.S.C  791(a)— 
825(r)J  for  Project  No.  6156  to  be  known 
as  the  Pellisier  Creek/Middle  Canyon/ 
Birch  Creek  Hydroelectric  Project 
located  on  Pellisier,  Middle  Canyon  and 
Birch  Creeks  near  Bishop  in  Mono 
County,  California.  The  proposed  project 
woidd  affect  U.S.  lands  administered  by 
the  U.S.  Forest  Service  and  Bureau  of 
Land  Management.  The  application  is  on 
file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to;  Mr.  Milton  M. 
Zack,  3530  Brookside  Drive,  Bishop, 
California  93514. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  three 
existing  collection  basins,  one  each  on 
Pellisier,  Middle  Canyon  and  Birch 
Creeks;  (2)  a  10-inch  diameter,  4.000-foot 
long  penstock  conveying  water  from 
PeUisier  Creek;  (3)  a  10-inch  diameter, 
2,600-foot  long  penstock  conveying 


water  from  Middle  Canyon  Creek;  (4)  a 
12-incfa  diameter,  5.200-foot  long 
penstock  conveying  water  from  Birch 
Creek:  (5)  a  16-inch  diameter.  7.500-foot 
long  penstock  conveying  the  combined 
flow  of  all  three  creeks  to  the 
powerhouse;  (6)  a  powerhouse  with  a 
total  installed  capacity  of  420-kW:  and 
(7)  a  5.000-foot  long,  12-kV  transmission 
line  interconnecting  with  an  existing 
SCE  transmission  line.  TTie  AppUcant 
estimates  that  the  average  annual 
energy  output  would  be  3.65  million 
kWh. 

Purposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  constructioiL  The 
Applicant  is  seeking  issuance  of  a 
preliminary  pennit  for  24  months  during 
which  it  would  conduct  engineering, 
environmental  and  economic  studies 
and  prepare  an  FERC  license 
application.  The  cost  of  conducting 
these  studies  are  estimated  by  the 
Applicant  to  be  $35.00a 

Competing  Applications — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  August  2, 
1982,  the  competing  application  itseU.  or 
a  notice  of  intent  to  file  such  an 
application  (see:  18  CFR  4.30  et  seq. 
(1981):  and  Docket  No.  RM81-15,  issued 
October  29. 1981, 46  FR  55245.  November 
9.1981.) 

The  Commission  will  accept 
applications  for  license  or  exemption 
fit)m  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  August  2, 1982.  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  [see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981).  as 
appropriate). 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit,  allows  an  interested  person  to 
file  an  acceptable  competing  appUcation 
for  preliminary  permit  no  later  than 
October  1. 1982. 

Agency  Comments— Federal  State. 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
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requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  August  2, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPLICATION". 
"PROTEST",  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  tfiis  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief.  Applications  Branch, 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission. 
Room  208  RB.  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  8Z-13M7  Filed  5-20-8%  S:45  wn) 

BILUNO  cooc  trir-oi-M 


[Project  No.  6120-000] 

McDowell  Forest  Products,  Inc., 
Application  for  Exemption  for  Small 
Hydroelectric  Power  Project  Under  5 
MW  Capacity 

May  la  1982. 

Take  notice  that  on  March  23, 1982. 
the  McDowell  Forest  Products,  Inc. 
(Applicant)  filed  an  application  under 
section  408  of  the  Energy  Security  Act  of 
1980  (Act)  (18  U.S.C.  2705  and  2708  as 
amended],  for  exemption  of  a  proposed 
hydroelectric  project  fi-om  licensing 
under  Part  I  of  the  Federal  Power  Act. 
The  proposed  small  hydroelectric 
project  (Project  No.  6120)  would  be 
located  on  Camp  Creek  near  the  town  of 
Pulga  in  Butte  County,  California.  The 
proposed  project  would  affect  the 
United  States  lands  within  the  Plumas 
National  Forest.  Correspondence  with 
the  Applicant  should  be  directed  to:  Mr. 
Bruce  McDowell.  McDowell  Forest 


Products,  Inc.,  P.O.  Box  131, 
Taylorsville,  California  95983. 

Project  Description — ^The  proposed 
project  would  consist  of:  (1)  a  4-foot  high 
diversion  structure;  (2)  34-inch  diameter 
intake  pipe  diverting  water  from  a 
natural  pool  of  water  at  the  base  of  a  40- 
foot  high  waterfall;  (3)  a  fish  screen;  (4) 
a  34-inch  diameter,  1,200-foot  long 
penstock;  (5)  a  powerhouse  with  a  total 
installed  capacity  of  990  kW;  (6)  a 
concrete  tailrace;  and  (7)  a  600-foot  long, 
12-kV  transmission  line  interconnecting 
with  an  existing  PG&E  transmission  line. 

Purpose  of  Exemption — An 
exemption,  if  issued,  gives  the  Exemptee 
priority  of  control,  development,  and 
operation  of  the  project  under  the  terms 
of  the  exemption  from  licensing,  and 
protects  the  Exemptee  from  permit  or 
license  applicants  that  would  seek  to 
take  or  develop  the  project.  The 
AppUcant  estimates  that  the  average 
annual  output  would  be  4,778  MWh. 

Agency  Comments — The  U.S.  Fish  and 
Wildlife  Service,  The  National  Marine 
Fisheries  Service,  and  the  California 
Department  of  Fish  and  Game  are 
requested,  for  the  purposes  set  forth  in 
Section  408  of  the  Act,  to  submit  within 
60  days  from  the  date  of  issuance  of  this 
notice  appropriate  terms  and  conditions 
to  protect  any  fish  and  wildlife 
resources  or  to  otherwise  carry  out  the 
provisions  of  the  Fish  and  Wildlife 
Coordination  Act.  General  comments 
concerning  the  project  and  its  resources 
are  requested;  however,  specific  terms 
and  conditions  to  be  included  as  a 
condition  of  exemption  must  be  clearly 
identified  in  the  agency  letter.  If  an 
agency  does  not  file  terms  and 
conditions  within  this  time  period,  that 
agency  will  be  presumed  to  have  none. 
Other  Federal.  State,  and  local  agencies 
are  requested  to  provide  any  comments 
they  may  have  in  accordance  with  their 
duties  and  responsibilities.  No  other 
formal  requests  for  comments  will  be 
made.  Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
granting  of  an  exemption.  If  an  agency 
does  not  file  comments  within  60  days 
from  the  date  of  issuance  of  this  notice, 
it  will  be  presumed  to  have  no 
comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Competing  Application — Any 
qualified  license  applicant  desiring  to 
file  a  competing  application  must  submit 
to  the  Commission,  on  or  before  July  9. 
1982  either  the  competing  license 
application  that  proposes  to  develop  at 
least  7.5  megawatts  in  that  project,  or 
notice  of  intent  to  file  such  a  license 
application.  Submission  of  a  timely 
notice  x)f  intent  allows  an  interested 
person  to  file  the  competing  license 


application  no  later  than  120  days  from 
the  date  that  comments,  protests,  etc. 
are  due.  Applications  for  preliminary 
permit  will  not  be  accepted. 

A  notice  of  intent  must  conform  with 
the  requirements  of  18  CFR  4.33(b)  and 
(c)  (1980).  A  competing  license 
application  must  conform  with  the 
requirements  of  18  CFR  4.33(a)  and  (d) 
(1980). 

Comments,  Protests,  or  Petitions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
^intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  9, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST',  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kermeth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer.  Chief.  Applications  Branch. 
Division  of  Hydropower  Licensing. 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  tojntervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc.  82-13829  Filed  S-20-82;  8:45*mj 
BILUNO  COOC  e717-01-M 


[Pro}ect  No.  6180-000] 

Lawrence  J.  McMurtray,  Application 
for  Preliminary  Permit 

May  17, 1982. 

Take  notice  that  Lawrence  J. 
McMurtrey  (Applicant)  filed  on  April  7, 
1982,  an  application  for  preliminary 
permit  (pursuant  to  the  Federal  Power 
Act,  16  U.S.C.  791{a)-825(r))  for  Project 
No.  6180  to  be  known  as  the  Sibley 
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Creek  Project  located  on  Sibley  Creek 
and  East  Fork,  within  Snoqualmie-Mt. 
Baker  in  Skagit  County,  Washington. 
The  application  is  on  hie  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  Mr. 
Lawrence  J.  McMurtrey,  12122  196th 
N.R,  Redmond,  Washington  98052. 

Project  Description — The  proposed 
project  would  consist  of:  (1)  36-incfa 
wide  concrete  intake  structures  placed 
in  the  fftreambeds  at  elevation  2.900  feet; 
(2)  diversion  pipelines  totaling  6.000  feet 
long;  (3)  a  powerhouse  at  1,340  feet 
containing  a  turbine"generator  with  2.98 
MW  capacity  and  13.08  GWh  annual 
energy  production;  and  (4)  a 
transmission  line  7  miles  long.  The 
potential  market  for  project-generated 
energy  includes  Puget  Sound  Power  and 
Light,  the  Bonneville  Power 
Adminiatration  and  the  Intaico 
Aluminum  Company. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Applicant  seeks  issuance  of  a 
preliminary  permit  for  a  term  of  24 
months,  during  which  engineering, 
economic  and  environmental  studies 
will  be  conducted  to  ascertain  project 
feasibility  and  to  support  application  for 
a  license  to  construct  and  operate  the 
project.  The  estimated  cost  of  permit 
activities  is  $40,Q0a 

Competing  Applications — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  July  26, 
1982,  the  competing  application  itself,  or 
a  notice  of  intent  to  ftle  such  an 
application  (see:  18  CFR  4.30  et  seq. 
(1981);  and  Docket  No.  RM81-15,  issued 
October  29, 1981,  46  FR  55245,  November 
9, 1981.) 

The  Commission  will  accept 
applications  for  license  ex*  exemption 
from  Ucensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  July  26, 1982,  and  should 
specify  the  type  of  application 
forthcoming.  Any  application  for  license 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  (see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate). 

Submission  of  a  timely  notice  of  intent 
to  file  an  application  for  preliminary 
permit,  allows  an  interested  person  to 
file  an  acceptable  competing  application 
for  preliminary  permit  no  later  than 
September  24, 1982. 

Agency  Comments — Federal.  State, 
and  local  agencies  are  invited  to  submit 


comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
ApplicaBt.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  wiU  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  26, 1982. 

Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in  all 
capital  letters  the  title  "COMM^TTS", 
•NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APMJCATION", 
"PROTEST",  or  "PETITION  TO 
INTER VENF',  as  applicable,  and  the 
Project  Niunber  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Ca{Mtol  Street. 
NE..  Washington.  D.C  2(>42&  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Appbcations  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  208  RB,  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kennatb  F.  Phimb, 
Secretary. 

[FR  Doc.  «-13aM  ned  S-JO-BZ:  ftlS  ml 
BILLMO  coot  «7ty-01-M 


[Dodrat  Nos.  CP82-199-002  and  CP82-19»- 
003] 

National  Fuel  Gas  Supply  Corp., 
Amendment 

May  14, 1982. 

Take  notice  that  on  April  30, 1982, 
National  Fuel  Gas  Supply  Corporation 
(Applicant).  10  Lafayette  Square. 
Buffalo,  New  York  14203.  filed  in  Docket 
No.  CP82-199-002  and  on  May  8, 1982. 
Applicant  filed  in  Docket  No.  CP82-199- 
003  amendments  to  its  pending 
apphcation  filed  February  11. 1982.  in 
Docket  No.  CP82-199-000  pursuant  to 


section  7(c)  of  the  Natural  Cas  Act  so  as 
to  reflect  increased  sale  of  natural  gas. 
all  as  more  fully  set  forth  in  the 
amendments  which  are  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  asserts  that  in  addition  to 
intemiptible  gas  saks  already  proposed 
it  proposes  to  sell  up  to  800.000  Mcf  of 
gas  to  The  Connecticut  Gas  Company, 
up  to  1,200.000  Mcf  of  gas  to  Orange  and 
Rockland  Utilities,  Inc.  and  up  to  40,000 
Mcf  of  gas  to  The  Berkshire  Gas 
Company  all  under  Applicant's  Rate 
Schedule  I-l.  It  is  state^i  that  the  subject 
gas  would  be  delivered  for  storage  by 
Penn  York  Energy  Corporation  during 
the  summer  injection  period  ending  no 
later  than  October  31. 1962. 

Any  person  desiring  to  be  heard  or  to  - 
make  any  protest  with  reference  to  said 
amendments  should  on  or  before  June  7. 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington. 
D.C.  20428,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protest  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules.  All  persons  who 
have  heretofore  filed  need  not  file  again. 
Kenneth  F.  Phmb, 
Secretary. 

(FR  Doc  82-13831  FU«1  »-W-8£  *«$  ai^ 

asjJNQ  CODE  crtr-oi-M 


[Dockst  Na  Cf>«2-284-000] 

NorttTwest  Pipeline  Coqi^  Appfcation 

May  13, 1982. 

Take  notice  that  on  April  15. 1982, 
Northwest  Pipeline  Corporation 
(Applicant),  P.O.  Box  1526,  Salt  Lake 
City,  Utah  841ia  filed  in  Docket  No. 
CP82-284-000  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  oi  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  a  new  sales  delivery 
point  for  Northwest  Natural  Gas 
Company  (Northwest  Natural),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission- 
and  open  to  public  inspection. 

Applicant  proposes  to  construct  and 
operate  one  tap  on  its  12-incb  OJ}. 
Eugene  Lateral  in  Marion  County. 
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Oregon,  to  be  used  for  the  sale  and 
delivery  of  natural  gas  to  Northwest 
Natural.  Applicant  submits  that  the 
maximum  daily  delivery  volume 
requirements  would  be  100  Mcf  with  an 
estimated  armual  requirement  of  7,590 
Mcf. 

It  is  stated  that  the  proposed  tap 
would  be  used  to  supply  gas  service  to 
the  Cascade  High  School,  Marion 
County,  Oregon.  AppUcant  explains  that 
Northwest  Natural  would  install 
metering  and  regulating  facilities  along 
with  any  additional  facilities  necessary 
to  effectuate  the  delivery  of  natural  gas 
from  the  Cascade  High  School  tap.  It  is 
asserted  that  the  volumes  of  natural  gas 
to  be  sold  and  dehvered  to  the  Cascade 
High  School  tap  would  be  taken  from 
volumes  of  natural  gas  which  Applicant 
has  heretofore  been  authorized  to  sell 
and  deliver  to  Northwest  Natural  under 
Applicant's  existing  Rate  Schedule 
ODL-1.  Applicant  submits  that  there 
would  be  no  increase  in  the  daily 
contract  quantity  of  natural  gas  which 
Applicant  is  authorized  to  sell  and 
deUver  to  Northwest  Natural. 

The  cost  of  constructing  the  proposed 
facilities  is  estimated  to  be  $5,800. 
Applicant  states  that  northwest  Natural 
would  reimburse  Applicant  for  all  out- 
of-pocket  costs  incurred  in  constructing 
the  tap,  excluding  labor. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  4, 
1982,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  1.8  or 
1.10)  and  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party  in 
any  hearing  therein  must  file  a  petition 
to  intervene  in  accordance  with  the 
Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jimsdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 


convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  82-13878  Filed  5-20-82:  8:45  am) 
BILUNG  CODE  (717-«1-« 


[Docket  No.  RP82-73-000] 

Ohio  River  Pipeilne  Corp^  Proposed 
Changes 

May  13, 1982. 

Take  notice  that  Ohio  River  Pipeline 
Corporation  (Ohio  River)  on  April  29, 
1982,  tendered  for  filing  proposed 
changes  in  the  revised  tariff  sheets  as 
listed  on  the  attached  Appendix  A. 

These  revised  tariff  sheets  implement 
a  general  rate  increase  to  Ohio  River's 
jurisdictional  sales  of  $3.2  million 
annually  based  on  a  test  year  ending 
December  31, 1981,  adjusted  for  charges 
known  and  measurable  to  September  30, 
1982. 

Ohio  River  states  that  the  increased 
rates  are  necessitated  by  increased 
costs  at  all  levels  including  operating 
costs,  increased  capital  costs,  and  a 
15.54%  rate  of  retimi.  The  proposed 
effective  date  of  the  tendered  sheets  is 
June  1, 1982. 

Copies  of  this  filing  were  served  on 
Ohio  River's  jiuisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice,  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  20, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishihng  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  82-13879  Filed  V20-82: 8:45  a.m.] 
BiamO  CODE  6717-01-M 


[Docket  No.  RP82-78-000] 

Ringwood  Gathering  Co.;  Proposed 
Changes  in  FERC  Gas  Tariff 

May  13, 1982. 

Take  notice  that  Ringwood  Gathering 
Company  (formerly  Oklahoma  Natural 
Gas  Gathering  Corporation),  on  April  30, 
1982,  tendered  for  filing  proposed 
changes  in  its  FERC  Tariff,  Original 
Volume  No.  1,  consisting  of  the 
following  tariff  sheets: 

Twenty-Seventh  Revised  Sheet  PGA-1 
Eighth  Revised  Sheet  No.  4 
Seventh  Revised  Sheet  No.  59 

The  proposed  changes  would  increase 
the  level  of  its  jurisdictional  rates  by 
.0466  cents  per  Mcf,  which  would 
provide  an  increase  in  revenues  from 
jurisdictional  sales  of  $567,030  based  on 
the  12-month  period  ending  December 
31, 1981,  as  adjusted.  Ringwood 
Gathering  Company  states  that  this 
increase  amounts  to  a  2.3  percent 
increase  over  revenues  which  would 
result  from  annualized  effective  rates 
that  are  in  effect  at  this  time. 

Ringwood  Gathering  Company  states 
that  this  filing  is  being  made  in 
compliance  with  S  154.63(b)(3)  of  the 
Commission's  regulations.  Ringwood 
Gathering  Company  states  that 
increased  cost  of  service  (labor, 
supplies,  expenses,  and  construction) 
have  caused  its  earned  rate  of  return  to 
decline  to  6.80  percent  after 
adjustments.  Thus,  the  company 
requests  waiver  of  the  five-month 
suspension  period  because  it  only  serves 
to  further  erode  that  retiun  and  increase 
the  risk  to  the  company's  stockholders. 

Ringwood  Gathering  Company 
proposes  an  effective  date  of  June  1, 
1982,  and  states  that  copies  of  this  filing 
were  served  on  each  of  its  customers 
and  affected  State  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  Washington,  D.C. 
20426,  in  accordance  with  §§1.8  and 
1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8. 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  20, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishirig  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  82-13880  Filed  5-20-82;  8:4S  amj 
BtLUNG  CODE  SrW-OI-M 

[Docket  No.  RP81-28-001] 

Transco  Qas  Supply  Co.,  Tariff  Rling 

May  13, 1982. 

Take  notice  that  Transco  Gas  Supply 
Company  (Gasco)  on  April  30, 1982, 
tendered  for  filing  Fifth  Revised  Sheet 
No.  106  to  its  FERC  Gas  Tariff,  Original 
Volme  No.  2.  Gasco  states  that  said 
revised  tariff  sheet  provides  for  a 
change  in  the  percentage  applicable  to 
return  and  income  taxes  for  Gasco's  rate 
base  from  17.91%  to  15.26%  and  was 
filed  to  comply  with  Section  IB  of 
Appendix  A  of  Gasco's  FERC  Gas  Tariff 
which  requires  that  Gasco's  rate  of 
return  and  income  tax  factor  be  the 
same  as  that  of  its  affiliate. 
Transcontinental  Gas  Pipe  Line 
Coporation  [Transco) .  In  that  regard, 
Gasco  states  that  the  revised  rate  is  in 
accordance  with  Article  11,  Paragraph  D 
of  Transco's  Agreement  as  to  Rates  in 
Docket  No.  RP80-117  approved  by  the 
Commission  on  April  12, 1982,  and 
reflects  the  same  percentage  rate 
accepted  by  the  Commission  in  docket 
No.  RP7&-24  effective  January  1, 1979. 
Gasco  states  that  it  will  commence 
collecting  effective  April  1, 1982  rates 
based  upon  the  reduced  factor,  and 
upon  acceptance  of  the  revised  tariff 
sheet,  will  make  the  necessary  refunds 
to  Transco  for  amounts  collected  in 
excess  of  the  return  and  income  tax 
factor  of  15.26%  when  applied  to  Gasco's 
rate  base  for  the  period  January  1, 1981 
through  March  31, 1982. 

Gasco  states  that  copies  of  the  filing 
have  been  mailed  to  Transco  and  for 
information  purposes  to  each  of 
Transco's  jurisdictional  customers  and 
interested  State  Commissions. 

Any  persons  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.  Washington, 
D.C.  20428,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  20, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 


with  the  Conunission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  82-13881  Filed  5-20-82: 8:45  ajB| 
nUMG  COOC  e717-01-M 


[Docket  No.  RP82-77-000] 

Transcontinental  Gas  Pipe  Line  Corp,; 
Tariff  Filing 

May  13, 1982. 

Take  notice  that  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  on 
April  30, 1982,  tendered  for  filing  First 
Revised  Tariff  Sheet  No.  214  of  Second 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff.  The  proposed  effective  date  of 
the  revised  tariff  sheet  is  June  1, 1982. 

Transco  states  that  the  purpose  of  this 
filing  is  to  reflect  a  change  in  the  interest 
rate  on  late  payments  and  overcharges 
from  the  present  5%  per  annum 
contained  in  section  7.  (d)  and  (e)  of  the 
General  Terms  and  Conditions  to  the 
prime  interest  rate  in  effect  from  time  to 
time  of  the  Citibank,  N.  A.  or  its 
sucessor.  Such  change  is  designed  to 
bring  Transco  tmd  its  customers  into 
accord  with  current  financial  conditions 
by  providing  realistic  interest  rates  to  be 
charged  on  late  payments  and  paid  on 
overcharges  and  to  remove  any 
incentive  which  may  currently  exist  to 
pay  late  or  overcharge  because  of  an 
inadequate  interest  rate. 

The  Company  states  that  copies  of  the 
filing  are  being  mailed  to  each  of  its 
customers  and  to  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10). 

All  such  petitions  or  protests  should 
be  filed  on  or  before  May  20, 1982. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

fPR  Doc.  82-13882  Filed  5-20-82:  8:45  am] 
BHXMQ  COOe  f717-01^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[A-4-FRL-212S-«] 

Approviri  of  PSO  Pennit  to  the 
Kentucky  Utilities  Company 

Notice  is  hereby  given  that  on  April 
15, 1982.  the  Environmental  Protection 
Agency  issued  a  Prevention  of 
Significant  Deterioration  permit  PSD- 
KY-137  to  the  Kentucky  Utilities 
Company  for  approval  to  construct  two 
650  megawatt  electric  power  generating 
units  near  Hawesville,  Kentucky. 

On  October  12, 1979,  the  Kentucky 
Division  of  Air  Pollution  Control  made  a 
Preliminary  Determination  that  the 
proposed  source  could  be  approved  with 
conditions.  Many  citizens,  after  having 
reviewed  the  document  requested  that  a 
public  hearing  be  held  to  discuss  the 
Determination  and  on  July  22. 1980,  a 
public  hearing  was  held  by  EPA  in 
Lewisport  Hancock  County,  Kentucky. 

After  having  reviewed  all  of  the 
materials  relative  to  the  Kentucky 
Utilities  application,  EPA  issued  its 
Final  Determination  on  April  15, 1982,  to 
grant  Kentucky  Utilities  authority  to 
construct  subject  to  conditions.  All 
comments  received,  both  prior  to  and 
subsequent  to  the  pubUc  hearing, 
pertaining  to  the  Commonwealth's 
Preliminary  Determination,  Kentucky 
Utilities  PSD  application,  the  Clean  Air 
Act  and  the  PSD  regulations  were 
Addressed  in  EPA's  Final 
Determination.  The  conditions  of  the 
permit  are  as  follows: 

This  authority  to  construct  does  not 
relieve  Kentucky  Utihties  of  its 
responsibility  to  comply  with  all  other 
applicable  Federal,  state,  and  local 
requirements.  Furthermore,  this  Federal 
permit  to  construct  has  been  issued 
under  EPA's  Prevention  of  Significant 
Air  Quality  Deterioration  (40  CFR 
S  52.21]  subject  to  certain  General 
Conditions  (Numbers  1  through  10)  es 
well  as  the  Specific  Conditions  listed 
below: 

1.  The  steam  generating  units  (1  and  2) 
will  be  constructed  and  operated  in 
accordance  with  the  application, 
including  a  650  megawatt  generating 
capacity  and  the  6650  MMBtu/hr  heat 
input  rate  for  each  steam  generating 
unit 

2.  Emissions  will  not  exceed  the 
allowable  limits  specified  in  the 
following  table  of  allowable  emissions 
for  SO,  TSP  NO,  and  CO.  In  addition, 
the  SOt  scrubber  efficiency  must  be 
maintained  at  a  minimrm  of  91%  on  a 
thirty-day  rolling  average. 

3.  Comphance  with  the  boiler 
allowable  emission  limits  required  in 
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Condition  2  will  be  demonstrated  with 
the  performance  tests  conducted  in 
accordance  with  the  provisions  of  40 
CFR  60.46a.  48a.  and  49a,  including 
applicable  tests  methods,  sampling 
periods,  etc.  Compliance  with  the 
opacity  limits  on  the  limestone  and  fly 
ash  handling  systems  will  be  determined 
with  EPA  reference  Method  9  (Appendix 
A.  40  CFR  Part  60).  These  latter  two 
systems  are  exempted  from  masa 
emission  rate  compliance  tests  unless 
opacity  limits  are  exceeded  or  the 
administrator  (or  his  representative) 
otherwise  determines  that  such 
performance  testing  is  required 

4.  The  apphcant  will  install  and 
maintain  continuous  monitoring  and 
recording  opacity  meter,  sulfur  dioxide 
and  nitrogen  oxide  analyzers,  oxygen 
and/or  COi  analyzer  in  accordance  with 
the  provisions  of  40  CFR  60.47a. 

5.  The  following  requirements  will  be 
met  to  minimize  fugitive  emissions  of 
particular  matter  from  the  coal  storage 
and  handling  facilities,  the  limestone 
storage  and  handling  facilities,  haul 
roads,  and  genera)  plant  operations: 

a.  All  conveyors  and  transfer  points  in 
the  coal  handling  system  will  be 
enclosed  and  equipped  with  dust 
collection  equipment.  Dust  pickups  will 
be  vented  to  bag-type  dust  collectors  of 
at  least  99%  collection  effeciency.  and 
maximum  outlet  ^ain  loading  of  01  gr/ 
dscf. 

b.  The  active  coal  storage  and 
crushing  facilities  will  be  totally 
enclosed  and  vented  to  bag-type  dust 
collectors  of  at  least  99  percent 
collection  efficiency,  and  maximum 
outlet  grain  loading  of  .01  gr/dscf. 

c.  The  inactive  coal  storage  pile  will 
be  shaped,  compacted,  and  oriented  to 
minimize  wind  erosion. 

d.  Wet  suppression  will  be  applied  to 
the  inactive  coal  pile,  limestone  storage 
pile  and  reclaim  and  stock  out  areas 
during  dry  periods  and  as  often  as  the 
piles  and  these  areas  are  disturbed  to 
minimize  emissions. 

e.  The  limestone  and  lime  handling 
equipment  will  be  provided  with  a  dust 


collection  system  designed  to  prevent 
dust  emissions  at  all  dust  producing 
points.  Dust  pickups  used  in  the  dust 
collection  system  will  be  vented  to  bag- 
type  dust  collectors  of  a  99  percent 
collection  efficiency. 

f.  The  fly  ash  handling  system 
(including  transfer  and  silo  storage]  will 
be  maintained  at  negative  pressures  and 
vented  to  bag-tjrpe  dust  collectors. 

g.  All  impaved  access  and  haul  roads 
will  be  oiled  or  watered  during  dry 
periods  to  reduce  fugitive  dust 
emissions. 

6.  Within  90  days  of  conmiencement 
of  operations,  the  applicant  will 
determine  and  submit  to  EPA  the  pH 
level  in  the  scrubber  effluent  that  will 
ensure  91%  removal  of  the  SOj  in  the 
flue  gas.  Moreover,  the  applicant  is 
required  to  operate  a  continuous  pH 
meter  equipped  with  an  upset  alarm,  to 
ensure  that  the  pH  level  of  the  scrubber 
effluent  does  not  fall  below  this  level. 
The  minimum  value  pH  may  be  revised 
at  a  later  date  provided  notification  to 
EPA  is  made  demonstrating  the 
minimum  percent  removal  will  be 
achieved  on  a  continoous  basis. 

7.  The  applicant  will  perform  post- 
construction  continuous  ambient  air 
monitoring  of  sulfur  dioxide  and  TSP  in 
accordance  with  EPA  Region  IV  policies 
and  procedures  and  the  guidance 
offered  in  "Ambient  Monitoring 
Guidelines  for  Prevention  of  Significant 
Deterioration  (PSD)",  EPA-450/4-80- 
012,  November  1960).  Such  monitoring 
will  be  continued  for  a  period  of  at  least 
one  year  and  until  determined  by  the 
Administrator  (or  his  representative) 
that  the  effects  of  the  construction  on 
ambient  air  quality  have  been 
quantified. 

8.  The  applicant  must  submit  to  EPA 
Region  IV's  Air  Facilities  Branch  within 
five  (5)  working  days  after  its  becomes 
available,  copies  of  all  technical  data 
pertaining  to  the  selected  control 
devices,  including  formal  bids  from 
vendors  and  guaranteed  efficiencies  or 
emission  rates.  Although  the  type  of 
control  equipment  described  in  the 


application  has  been  determined  by  EPA 
to  be  adequate,  EPA  may,  upon  review 
of  the  data,  disapprove  the  application  (f 
EPA  determines  the  selected  devices  to 
be  inadequate  to  meet  the  emission 
limits  specified  in  this  conditional 
approval. 

9.  The  total  coal  throughput  (annual 
volume)  for  each  unit  shall  not  exceed 
2,776,920  tons. 

10.  The  auxiliary  boiler  emissions 
shall  not  at  any  time  exceed: 

.52  Ib/MMBtu  for  SO^ 
.1  Ib/MMBtu  for  NO,. 
.03  Ib/MMBtu  for  TSP. 

11.  The  auxihary  boiler  will  only  be 
used  to  supplement  startup  steam 
requirements. 

12.  The  applicant  will  comply  with  all 
requirements  and  provisions  of  the  New 
Source  Performance  Standards  for 
electric  utility  steam  generating  units  (40 
CFR  60  Part  Da,  promulgated  June  11. 
1979). 

13.  The  applicant  will  not  use  the 
existing  railroad  line  at  the  plant  site, 
for  coal  supply  or  unloading. 

This  PSD  permit  may  now  be 
considered  final  Agency  action 
reviewable  under  40  CFR  124.19 
(Consolidated  Permit  Regulations). 
Within  30  days  aftet.issuance  of  this 
final  PSD  permit  decision,  any  person 
who  filed  comments  on  the  draft  permit 
or  participated  in  the  pubhc  hearing  may 
petition  the  Administrator  to  review  ciny 
condition  of  the  permit  decision. 

Copies  of  the  permit  are  available  for 
pubhc  inspection  upon  request  at  the 
following  locations: 

Environmental  Protection  Agency, 
Region  IV,  Air  Facilities  Branch,  345 
Courtland  Street,  NE.,  Atlanta. 
Georgia  30365. 

Kentucky  Division  of  Air  Pollution 
Control,  Bureau  of  Environmental 
Protection,  Fort  Boone  Plaza.  18  Reilly 
Road,  Frankfort.  Kentucky  40601. 
Dated:  April  15, 1982. 

Charles  R.  )eler. 

Regional  Administrator. 


TABlf  OF  ALLOWABtE  EMISSION  LiMtTS 

so.                 1                 NO. 
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CO 
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0.54 
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0.6 

3.990 

0.048 

319 

Cooanuous  limit _... 

0.03 

t99.5 
'3.6 

'- 

Fugitive  emijawne..... 



10 

■  Total  fuglltv*  emissions  calculated  w  an  annual  basis. 

|FR  Doc  82-l3Me  Filed  5-2l>-C2:  MS  ami ' 
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[ER-FRL-2131-5] 

Availabilty  of  Environmental  Impact 
Statement  Hied  May  10  Ttirough  May 
14, 1982  Pursuant  to  40  CFR  Part 
1506.9 

RESPONSIBLE  AGENCY:  Office  of  Federal 
Activities.  Ms.  Kathi  Wilson  (202)  245- 
3006. 

Corps  of  Engineers: 
EIS  No.  820302,  Draft,  COE  IN,  Little 
Caliunet  River  Multipurpose  Project, 
Lake  County.  Due:  July  6. 1982 
EIS  No.  820285.  Draft  COE,  LA,  Louisiana 
Coastal  Area.  Freshwater  Diversion  for 
Saltwater  Reduction,  Due:  July  6. 1982 
EIS  No.  820304,  Final,  COE,  CA,  Bodega 
Bay  Navigational  Improvements.  Sonoma 
County,  Due:  June  21, 1982 
EIS  No.  820306,  Final,  COE,  CA,  Richmond 
Harbor  Deep-Draft  Navigation 
Improvements,  Contra  Coasta  Co..  Due: 
June  21, 1982 
EIS  No.  820305,  Final.  COE  LA,  Red  River 
Backwater  Flood  Control,  Sicily  Island, 
Due:  June  21. 1982 
EIS  No.  820289.  Final.  COE  NY,  Gowanus 
Creek  Channel  Navigation  Improvement, 
King  County.  Due:  Jimc  21. 1982 
EIS  No.  820303,  Final,  COE,  NY,  Conesus 
Lake  Flood  Damage  Reduction  Plan, 
Livingston  County,  Due:  June  21, 1982 
EIS  No.  820282,  FinaL  COE  RI.  Big  River 
Reservoir  Water  Resources 
Development.  Kent  County,  Due:  June  21, 
1982 
EIS  No.  820284,  DSuppI,  COE  MN. 
Minnesota  River,  Flood  Control  at 
Chaska.  Carver  County,  Due:  July  6, 1982 
Department  ofEnergy: 
EIS  No.  820300,  Draft,  DOE.  WA,  PUREX/ 
Uranium  Oxide  Facilities,  Operation. 
Hanford.  Benton.  County.  Due:  July  6, 
1982 
EIS  No.  820308.  Final.  DOE,  PA, 
Shippingport  Atomic  Power  Station, 
Decommissioning,  Beaver  County,  Due: 
June  21. 1982 
Department  of  Interior 
EIS  No.  820301,  Draft.  BLM,  ID,  Challis 
Planning  Unit  (MFP),  Wilderness 
Designation,  Custer  County,  Due:  August 
2.1982 
EIS  No.  820286,  Draft,  BLM,  MT,  DiUion 
Resource  Area,  Wilderness  Designation, 
Beaverhead  and  Madison.  Due:  July  26, 
1982 
EIS  No.  820297,  Draft,  BLM,  MT.  Missouri 
Breaks  Area,  Wilderness  Designation, 
Due:  July  26, 1982 
EIS  No.  820293,  Draft,  BLM.  CA.  Sierra 
Planning  Area  Livestock  Grazing 
Management  Plan.  Due:  July  6. 1982 
EIS  No.  820290.  Final,  BLM.  MT.  Big  Dry 
Resource  Area  Vegetation  Allocation 
and  Grazing  Management.  Due:  June  21, 
1982 
EIS  No.  820298,  Draft,  NSP,  UT,  Capitol 
Reef  National  Park  General  Management 
Plan,  Due:  July  6, 1982 
Department  of  Transportation: 
EIS  No.  820287,  Draft,  FHW.  IN,  1-164 
Improvement,  IN-66  to  U.S.  41. 
Evansville,  Vanderburg  and  Warrick, 
Due:  July  6, 1982 


HS  No.  820288.  Draft.  FHW,  NY.  NY-55 
Relocation/Ilion  and  Mohawk  Bypass. 
Hericimer  County.  Due:  July  6, 1982 

EIS  No.  820299.  Draft,  FHW,  WA.  l-5/220th 
Street  Interchange  Improvement, 
Snohomish  County,  Due:  July  6. 1982 
Department  of  Housing  and  Urban 
Development 

EIS  No.  820294.  Draft  HUD,  CA.  Victoria 
Community  Plan,  Mortgage  Insurance, 
San  Bernardino  Coimty.  Due:  July  6, 1982 

HS  No.  820292.  Final,  HUD,  CT. 
Summitwood  Planned  Community. 
Mortgage  Insurance,  Meriden,  Due:  June 
21,1982 

EIS  No.  820307,  Final,  HUD,  NC,  Kildaire 
Farms  Development  Mortgage 
Insurance,  Wake  County,  Due:  June  28, 
1982 
.  Nuclear  Regulatory  Commission: 

EIS  No.  820298.  Draft  NRC,  IL.  Rare  Earths 
Facility,  Decommissioning,  License,  Du 
Page  County,  Due:  July  6. 1982 

EIS  No.  820295.  Draft  NRC.  NH.  Seabrook 
Station  Units  1  and  2.  Startup  and 
Operation.  Licenses.  Due:  July  6, 1982 
Department  of  Agriculture: 

EIS  No.  820291,  Final.  SCS.  CA.  Llagas 
Creek  Watershed  Flood  Control  Project 
Santa  Clara  County,  Due:  June  21, 1982 

EIS  No.  820283,  Final,  SCS,  SEV.  CO.  UT. 
Lower  Gunnison/Uintah  Basin  Units. 
Water  Quality.  Due:  June  21. 1982 
Amended  Notice: 

EIS  No.  820066.  Draft  AFS.  NM.  Santa  Fe 
National  Forest  Land  and  Resource 
Management  Plan.  'Published  FR  4-19- 
82 — Review  Extended,  Due:  June  1. 1982 

Dated:  May  19. 1982. 

Louis  J.  Cordia. 

Acting  Director,  Office  of  Federal  Activities. 

IFR  Doc.  82-14063  Piled  5-20-82;  8:45  am] 
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[OPTS-140010:  TSH  FBL  2129-1] 

Office  Of  Management  and  Budget; 
Disclosure  of  Confidential  Business 
Information 

agency:  Environmental  Protection 
Agency  [EPA). 
AcnON:  Notice. 

summary:  The  Office  of  Management 
and  Budget  (OMB)  has  requested  that 
EPA  provide  a  designated  OMB 
employee  access  to  confidential 
business  information  submitted  to  EPA 
under  the  Toxic  Substances  Control  Act 
(TSCA)  and  the  Federal  Insecticide, 
fungicide,  and  Rodenticide  Act  [FIFRA). 
OMB  has  informed  EPA  that  its 
employee  requires  access  in  connection 
with  OMB's  role  in  reviewing  EPA's 
budget. 

date:  Access  to  confidential  business 
information  will  be  provided  to  the  OMB 
employee  no  sooner  than  June  1, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  G.  Bannerman,  Acting  Director, 


Industry  Assistance  Office  (TS-799), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
E-S09,  401  M  St.  SW.,  Washington,  D.C 
20460.  Toll-free:  (800-424-9065).  In 
Washington  D.C:  (554-1404),  Outside 
the  USA:  (Operator  202-554-1404). 

SUPPLEMENTARY  INFORMATION:  The 

Office  of  Management  and  Budget 
(OMB).  Executive  Office  of  the 
President  is  responsible  for  reviewing 
EPA's  budget.  In  connection  with  that 
role,  the  Environment  Branch  of  OMB 
requires  a  thorough  understanding  of 
EPA's  programs  operating  under  TSCA 
and  FIFRA.  OMB  has  requested  that  a 
designated  employee  of  its  Environment 
Branch  be  granted  access  to  confidential 
business  information  submitted  to  EPA 
under  TSCA  and  FIFRA  so  that  that 
employee  may  bom  time  to  time  attend 
meetings  and  review  background 
materials  which  involve  such 
confidential  information. 

EPA  will  provide  the  designated  OMB 
employee  access  to  confidential 
business  information  in  accordance  with 
40  CFR  2.209(c),  which  appHes  to 
information  submitted  under  TSCA  by 
40  CFR  2.306(h)  and  under  FIFRA  by  40 
CFR  2.307(h). 

As  required  by  40  CFR  2.209(c).  this  is 
a  notice  to  inform  submitters  of  TSCA 
and  FIFRA  information  that  OMB's 
employee  will  have  access  to 
confidential  business  information  no 
sooner  than  ten  days  after  publication  of 
this  notice.  * 

The  designated  OMB  employee  will 
be  cleared  for  access  to  confidential 
business  information  in  accordance  with 
the  provisions  of  the  TSCA  and  FIFRA 
confidential  buniness  information 
seciuity  manuals  and  required  to  sign 
confidentiaUty  agreements.  Confidential 
business  information  will  be  reviewed 
by  the  OMB  employee  only  at  EPA,  and 
so  such  information  will  be  permitted  to 
be  removed  fit)m  EPA's  premises.  OMB 
and  its  employee  will  be  notified  that 
this  confidential  information  was 
acquired  by  EPA  under  authority  of 
TSCA  and  FIFRA  and  that  any  knowing 
disclosure  of  the  information  may 
subject  the  officers  and  employees  of 
OMB  to  the  penalties  in  section  14(d)  of 
TSCA  and  section  10(f)  of  FIFRA. 

Dated:  May  12. 1982. 

John  A.  TodliuiitM', 

Assistant  Administrator  for  Peaticidat  and 
Toxic  Substances. 

|FR  Doc^  aa-iaezi  FIM  5-K»-S2:  tc45  amj 
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Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

sumnmuiy:  SectTon  5(aKl)  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  cfaennccd  substance  to 
submit  a  premanufacture  notice  (PMN) 
to  EPA  at  least  90  days  before 
manufacture  or  import  commences. 
Statutory  requirements  for  section 
5(a)(l]  premanufacture  notices  are 
discussed  in  EPA  statements  of  interim 
policy  published  in  the  Federal  Register 
of  May  15. 1979  (44  FR  28558)  and 
November  7, 1980  (45  FR  74378).  This 
notice  announces  receipt  of  seventeen 
PMNs  and  provides  a  summary  of  each. 
DATES:  Close  of  Review  Period: 
PMN  82-340,  82-141, 82-342.  82-343  and 

82-344^  August  5, 1982. 
PMN  82-345.  August  8. 1982. 
PMN  82-346. 82r-347  and  82-348,  August 

9,1982. 
PMN  82-34a  82-35a  82r-361  and  82-352, 

August  UK  1982. 
PMN  82-353.  82-354,  82-355  and  82-356, 

August  11, 1982. 

Written  comments  by: 
PMN  82-340,  82-341.  82-343  and  82-344. 

July  4, 1982. 
PMN  82-345,  Jnly  9, 1982. 
PMN  82-348,  82-347  and  82-348,  Jiily  10. 

1982. 
PMN  82-349*82-350,  82-351  and.  82-352. 

My  11,1982. 
PMN  82-353.  82-354. 82-365  and  82-356. 

July  12, 1982. 

ADORCSS:  Written  comments,  identified 
by  the  document  control  number 
"[OPTS-51414)"  and  the  specific  PMN 
number  should  be  sent  to:  Docimient 
Control  Officer  (TS-793).  Office  of 
I%sticides  and  Toxic  Substances, 
Environmental  Protection  Agency,  Rm. 
ErAOO.  401  M  St,  SW..  Washingtoa  DC 
2046a  (202-382-3532.) 

FOR  FurrNCR  mrowMATiow  comtact: 
David  Dull  Acting  Chief.  Notice  Review 
Branch,  Clwmical  Contro)  Divisian  (TS- 
794],  Office  of  Toxic  Substances, 
Enviroomental  Protection  Agency,  Rm. 
B-216,  401  M  St,  SW.,  Washington,  DC 
20460,  (202-382-3729.) 
SUPPLEMENTARY  INFORMATION:  The 
following  notices  contain  information 
extracted  from  the  non-confidential 
version  of  the  submission  provided  by 
the  manufacturer  on  the  PMNs  received 
by  EPA.  The  complete  non-confidential 
document  is  available  in  tiie  pubKc 
reading  room  E-107. 


PMN  82-340 

Importer.  Confidential. 

Chemical.  (G)  Complex  quaternary 
ammonium  chloride. 

Use/Import  (S)  Dyeing  aid  for 
textiles.  Import  range.  Confidential. 

Toxicity  Data.  Acute  oral:  1.3  g/kg; 
Skin:  Moderate  irritanf  Eye:  Severe 
irritant; 

Exposure.  Import  and  disposal:  a  total 
of  64  workers,  iq>  to  3  hrs/da,  up  to  100 
da/yr. 

Environmental  Release /Disposal 
1,000-10,000  kg/yr  released  to  water. 
Disposal  by  publicly  owned  treatment 
works  (POTW). 

PMN  82-341 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated 
hydrocarbons  modified  rosin. 

Use/Production.  (S)  Industrial  hot 
melt  and  pressure-sensitive  adhesives. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Mamifacture:  dermal,  2 
workers.  1  hr/da,  110  da/yr. 

Environmental  Release/Disposal. 
Less  than  10  kg/yr  released  to  air,  water 
and  land  24  hrs/da,  110  da/yr.  Disposal 
by  biological  treatment  system. 

PMN  82-342 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated 
hydrocarbons  modified  rosin. 

Uae/Production.  (S)  Industrial  hot 
melt  and  pressure-sensitive  adhesives. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  dermal.  2 
workers,  1  hr/da,  110  da/yr. 

Environmental  Release /DispoaaL 
Less  them  10  kg/yr  released  to  air,  water 
and  land  24  hrs/da,  110  da/yr.  Disposal 
by  biological  treatment  system. 

PMN  82-343 

Manufacturer.  Confidential. 

Chemical.  (G)  Unsaturated 
hydrocarbons  modified  rosin. 

Use /Production.  (S)  Industrial  hot 
melt  and  pressure-sensitive  adhesives. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  si^mitted. 

Exposure.  Manufacture:  dermal,  2 
workers,  1  hr/da,  110  da/yr. 

Environmental  Release/Disposal. 
Less  than  10  kg/yr  released  to  air,  water 
and  landd  24  hrs/da,  110  da/yr.  Disposal 
by  biological  treatment  system. 

PMN  82-344 

Manufacturer.  Confidential. 
Chemical.  (G)  Unsaturated 
hydrocarbons  modified  rosin. 


Use/Production.  (S)  Industrial  hot 
melt  and  pressure-sensitive  adhesives. 
Prod,  range:  Confidential. 

Toxicity  Data.  No  data  on  the  PMN 
substance  submitted. 

Exposure.  Manufacture:  dermal.  2 
workers,  1  hr/da,  110  da/yr. 

Environmental  Release/Disposal. 
Less  than  10  kg/yr  released  to  air.  water 
and  land  24  hrs/da,  110  da/yr.  Disposal 
by  biological  treatment  system. 

PMN  82-345 

Manufacturer.  Confidential. 

Chemical.  (G)  Polyhalo  alkoxyaryl 
nitrile. 

Use/Production.  (S)  Site-limited 
intermediate.  Prod,  range:  Confidential. 

Toxicity  Data.  Acate  oraL  46.8  mg/kg; 
Acute  dermal:  >0.5  ml/kg;  Skin: 
Negative;  Eye:  Slight;  Inhalation:  >  8.34 
mg/l;  Ames  Test*  Negative. 

Exposure.  Manufacture:  dermal  and 
inhalation.  2  workers.  24  hrs/da.  14  da/ 

yr- 

Environmental  Release/Disposal. 
Negligible.  Disposal  by  incineration. 

PMN  82-346 

Manufacturer.  Confidential. 

Chemical.  (G)  Reaction  product  of  a 
substituted  benezene.  formaldehyde  and 
inorganic  acid. 

Use/Production.  Confidential.  Prod, 
range:  ConfidentiaL 

Toxicity  Data.  No  data  submitted. 

Exposure.  Confidential. 

Environmental  Release/Disposal. 
Confidential. 

PMN  82-347 

Manufacturer.  ConfidentiaL 

Chemical.  [G]  Polyorethane  of  a 
diisocyanate  and  a  substituted 
alkanedif^ 

Use/Production.  (G)  Open  use.  Prod, 
range:  1.000-loaOOO  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and  use: 
dermal  and  eye.  a  total  of  93  workers,  up 
to  6  hrs/da.  up  to  250  da/yr. 

En  vironmental  Release/Disposal. 
Less  than  10  kg/yr  released  to  air  and 
water  with  10-1.000  kg/yr  to  land. 
Disposal  by  incineration,  kmdfill  or  sold 
as  fuel. 

PMN82-348 

Manufacturer.  Spencer  Kellogg 
Division  of  Textron  Inc. 

Chemical  (G)  Urea/carbamate 
elastomer. 

Use /Production.  (G)  Di^>er8ive  use. 
Prod,  range:  ConfidentiaL 

Toxicity  Data.  Skin:  Mild  irritant;  Eye: 
Irritant;  InheJation:  No  special  hazards. 

Exposure.  Manufacture:  dermal.  6 
workers.  6  hrs/da.  20  da/yr. 
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Environmental  Re  lease /Disposal.  No 
release.  Disposal  by  incineration  and 
approved  landfili. 

PMN  82-349 

Manufacturer.  Confidential. 

Chemical.  (G)  Polycyclic  sulfonic  acid 
salt. 

Use/Production.  Confidential.  Prod, 
range:  Confidential. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  derniaL  6 
workers,  8  hrs/da,  15  da/yr. 

Environmental  Release/Disposal.  No 
release. 

PMN  82-350 

Manufacturer.  E.  I.  du  Pont  de 
Nemours  and  Company,  Inc. 

Chemical.  (G)  Titanium  (4)  mixed 
alcohol  complex. 

Use /Production.  (G)  Energy 
production  industry  additive.  Prod, 
range:  ConfidentiaL 

Toxicity  Data.  Acute  oral:  3,310  mg/ 
kg;  Skin:  Mild  irritant  Eye:  Severe 
irritant. 

Exposure.  Dermal,  inhalation  and 
ingestion,  a  total  of  2  workers,  up  to  8 
hrs/da,  up  to  8  wks/yr. 

Environmental  Release/Disposal. 
Minimal.  Disposal  by  incineration. 

PMN  82-361 

Manufacturer.  E.  L  du  Pont  de 
Nemours  and  Company,  inc. 

Chemical.  (G)  Titanium  (4)  mixed 
alcohol  complex. 

Uae/ProducUon.  (G)  Energy 
production  industry  additive.  Prod, 
range:  ConHdential. 

Toxicity  Data.  Acute  oral:  9,437  mg/ 
kg;  Skin:  Slight  irritant;  Eye:  Severe 
irritant. 

Exposure.  Dermal,  inhalation  and 
ingestion,  a  total  of  2  workers,  up  to  8 
hrs/da,  up  to  20  wks/yr. 

Enviroemental  Release/Disposal. 
Minimal  Dispwsal  by  incineration. 

PMN  82-352 

Importer.  Confidential. 

Chemical.  (G)  Napthalenedisulfonic 
acid,  [[aminosulfohydroxy 
naphthalenyl]azo]-,  trisodium  salt 

Use-Import.  (S)  Textile  use.  Import 
range:  5,000-20,000  kg/yr. 

Toxicity  Data.  Acute  oral:  >  5,000  mg/ 
kg;  Skin:  Slight  irritant;  Eye:  Minimal 
irritant  TLm  96  hrs  (zebra  fish):  < 
>  1,000  mg:l;  BOD»;  Og/gO,;  COD:  1.06 
g/gO>,  Treatment  plant  bacterial 
inhibition:  No  inhibition  at  300  mg/1. 

Exposure.  Import:  a  total  of  200-400 
workers.  720  manhrs/yr. 

Environmental  Release/Disposal. 
Less  than  200  mg/1  released  as  a  dilute 
aqueous  solution.  Disposal  by  water 
treatment  system  and  National  Pollution 
Disposal  Elimination  System  (NPDES). 


PMN  82-353 


Manufacturer.  Confidential. 

Chemical.  (G)  substituted  phenyl- 
pyrimidine. 

Use/Production.  [G]  Site-limited 
intermediate.  Prod,  range:  0-30  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  4 
workers,  8  hrs/da,  2  da/yr. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  incineration. 

PMN  82-354 

Manufacturer.  Confidential. 

Chemical.  (G)  Substituted  phenyl- 
pyrimidine. 

Use/Production.  (G)  Site-limited 
intermediate.  Prod,  range:  0-30  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture:  dermal,  4 
workers,  8  hrs/da.  2  da/yr. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  incineration. 

PMN  82-355 

Manufacturer.  Confidential. 

Chemical.  (G)  Substitued  phenyl- 
pyrimidin  bicyclic  azo  heterocyclic 
merocyanine. 

Use/Production.  (G)  Enclosed  use. 
Prod,  range:  0-30  kg/yr. 

Toxicity  Data.  No  data  submitted. 

Exposure.  Manufacture  and 
processing:  dermal,  8  workers,  8  hrs/da, 
6  da/yr.  Use:  Negligible,  dermal  contact. 

Environmental  Release/Disposal. 
Less  than  30  kg/yr  released  to  land. 
Disposal  by  incineration  and  landfilL  . 

PMN  82-356 

Manufacturer.  ConfidentiaL 

Chemical.  (G)  Polymer  of  1.4- 
benzenedicarboxylic  acid  dimethyl 
ester;  dihydroxyalkane;  1,6-hexanedio; 
alpha  hydro-omega  hydroxy  poly  (oxy- 
1,4-butanediyl). 

Use/Production.  (G)  Laminated  panel 
fabrication.  Prod,  range:  4,500-33,750  kg/ 
yr. 

Toxicty  Data.  No  data  submitted. 

Exposure.  Manufacture:  10  workers,  8 
hrs/da,  30  da/yr. 

Environmental  Release/Disposal.  No 
release.  Disposal  by  incineration. 

Dated:  May  17, 1982. 

Woodson  W.  Beicaw. 

Acting  Director,  Management  Support 
Division. 
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FEDERAL  COMMUNICATX>NS 
COMMISSION 


[BC  Docket  Na  82-274,  Hte  No.  BRH- 
810601  VT;  and  BC  Docket  No.  82-27S,  Rte 
Na  BPH-810804  AS] 

BerryvHte  Media  Group  and  Deotom 
Enterprises,  Inc.;  Designating 
AppUcatk>ns  for  Consolidated  Hearing 
on  Stated  Issues;  Memorandum 
Opiruon  and  Order 

Adopted:  April  29, 1982. 

Released  May  18. 1982. 

In  re  applications  of  Berryville  Media 
Group,  Has:  105.5  MHz,  3.0  Kw,  Charmel 
288.  BC  Docket  No.  82-274.  File  No. 
BRH-810601  VT,  For  renewal  of  license 
of  station  WWOO(FM),  Berryville, 
Virginia;  and  Bentom  Enterprises,  faic., 
Berryville,  Virginia  Req:  105.5  MHz,  3.0 
Kw,  Channel  288,  BC  Docket  No.  82-275, 
File  No.  BPH-810804  AB;  for 
construction  permit. 

1.  The  Commission,  by  the  Chief. 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  before  it  for 
consideration  the  application  of 
Berryville  Media  Group  (BMG)  for 
renewal  of  license  for  Station 
WWCX){FM).  Berryville.  Vii^inia,  and 
the  application  of  Bentom  Enterprises. 
Inc.  (Bentom)  for  a  construction  permit 
for  an  FM  station  in  Berryville,  Virginia 
on  the  frequency  occupied  by  BMG.  ' 

2.  Bentom  requests  that  it  be 
permitted  to  locate  its  main  studio 
outside  the  city  limits  of  Berryville 
pursuant  to  §  73.1125(a)(3)  of  the 
Commission's  Rules.  *  In  support  bf  its 


'  On  September  1. 1981.  »^  and  Apple  Valley 
Broadcasters.  Inc.  (Apple  VaUeyj  filed  an 
application  to  assign  the  license  of  Station  WWOO 
from  BMG  to  Apple  Valley.  On  October  15, 1961. 
Bentom  filed  a  petition  to  deny  the  assignment 
application.  Subsequently,  the  assignment 
application  was  dismissed  pursaant  to  tlie  request 
of  the  parties.  Since  the  pebtion  to  deny  the 
assignment  application  makes  allegations 
concerning  the  licensee-seller,  it  is.  in  essence,  a 
pre-designation  petition  to  specify  issues.  Because 
such  petitioos  are  no  longer  permitted,  it  will  be 
dismissed.  Processiitg  of  Contested  Broadcasting 
Application.  72  rcC  2d  202  (1978)  Bentom, 
however,  will  have  an  opportraiity  to  raise  the 
issues  contained  in  the  petition  post  designation 
pursuant  to  {  1.229  of  tbe  Comoussion'i  Rules. 
-  Secbon  73.112S(a]  states  in  pertinent  part 
"(a)  Each  *  *  *  FM  *  *   '  broadcast  station  shall 
maintain  a  main  studio  in  the  station's  principal 
community  which  it  is  licensed  lo  serve,  except 

(3)  *  *  *  FM  '  *  *  statioas.  when  good  cau«>. 
exists  for  locating  the  main  studio  outside  the 
principal  community  to  be  served  and  that  lo  dose 
would  be  consistent  with  operation  of  the  station  in 
the  public  interest. 
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request.  Bentom  states  that  its  proposal 
would  locate  the  main  studio  at  the  site 
of  its  proposed  transmitter  and  that  such 
co-location  would  result  in  operating 
cost  savings  which  could  then  be  spent 
on  programming  and  beautification.  In 
addition,  Bentom  states  that  the  site  is 
2.9  miles  east-northeast  of  Berryville 
and  is  easily  accessible  from  three 
directions.  Finally,  Bentom  claims  that 
land  for  a  studio/transmitter  site  is 
virtually  unobtainable  within  the  city 
limits  of  Berryville,  and  that  even  if  it 
were  obtainable,  it  would  be 
unaffordable.  In  view  of  the  above,  we 
believe  that  Bentom  has  demonstrated 
good  cause  for  locating  its  main  studio 
outside  of  Berryville  and  that  operation 
thereof  at  the  proposed  site  would  be 
consistent  with  the  public  interest. 
Accordingly,  if  the  Bentom  application  is 
granted,  it  will  be  permitted  to  locate  its 
main  studio  outside  of  the  city  limits  of 
Berryville  at  the  site  speciHed  in  its 
application. 

3.  Review  of  the  applications  indicates 
that  both  applicants  are  qualiBed  to 
operate  as  proposed.  However,  because 
the  applications  are  mutually  exclusive, 
they  must  be  designated  for  hearing  in  a 
consolidated  proceeding. 

4.  Accordii^ly,  it  is  ordered.  That 
pursuant  to  section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  above  captioned 
applications  are  designated  for  hearing 
in  a  consolidated  proceeding,  at  a  time 
and  place  to  be  specified  in  a 
subsequent  Order,  upon  the  following 
issues: 

1.  To  determine  which  of  the 
proposals  would,  on  a  comparative 
basis,  better  serve  the  public  interest. 

2.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issue,  which  of  the 
applications  should  be  granted. 

5.  It  is  further  ordered.  That,  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  herein  shall  file 
with  the  Commission  in  triphcate  a 
written  appearance  stating  an  intention 
to  appear  on  the  date  fixed  for  the 
hearing  and  to  present  evidence  on  the 
issues  specified  in  this  Order  within  20 
days  of  the  mailing  of  this  Order 
pursuant  to  §  1.221(c]  of  the 
Commission's  Rides. 

6.  It  is  further  ordered,  That  the 
applicants  herein  shall  give  notice  of  the 
hearing  pursuant  to  section  311(a)(2)  of 
the  Communications  Act  of  1934,  as 
amended,  and  {  73.3594  of  the 
Commission's  Rules,  either  individually 
or  jointly,  if  feasible  and  consistent  with 
the  Rules,  within  the  time  and  in  the 
manner  prescribed  in  Rule  73.3594,  and 
shall  advise  the  Commission  of  the 


publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

7.  It  is  further  ordered.  That  the 
Secretary  of  the  Commission  shall  send, 
by  Certified  MaJl— Return  Receipt 
Requested,  a  copy  of  this  Memorandum 
Opinion  and  Order  to  each  of  the  parties 
named  herein. 
Laurence  E.  Harris, 
Chief,  Broadcast  Bureau. 
By:  Roy  |.  Stewart, 
Chief,  Renewal  and  Transfer  Division. 

[FR  Doc.  B2-13998  FUed  5-20-82;  8:45  am] 
BIUJNG  COOE  C71>-01-M 
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Focus  Television  Co^  A  Joint  Venture 
and  Community  Action 
Communications,  Inc^  Applications 
For  Construction  Permit  For  a  New 
Television  Station;  Memorandum 
Opinion  and  Order  Designating 
Applications  for  Consolidated  Hearing 
on  Stated  Issues 

Adopted:  May  10, 1982. 
Released:  May  18, 1982. 

1.  The  Commission,  by  the  Chief, 
Broadcast  Bureau,  acting  pursuant  to 
delegated  authority,  has  before  it  the 
above-captloned  mutually  exclusive 
applications  of  Focus  Television  Co.,  A 
Joint  Venture,  (Focus)  Kannapolis,  North 
Carolina  and  Community  Action 
Conmiunications,  Inc.  (Community), 
Kannapolis,  North  Carolina,  for  a  new 
commercial  television  station  to  operate 
on  Channel  674,  Kaimapolls,  North 
Carolina;  and  a  petition  to  deny  filed  by 
WCCB-TV,  Inc.,  licensee  of  WCCB-TV 
fWCCB)  Channel  18.  Chariotte,  North 
Carolina. 

2.  WCCB  claims  standing  as  a  party  in 
interest  under  Section  309(d)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  309(d),  on  the 
grounds  that  because  Focus  would  be 
within  the  proposed  principal  city  grade 
contour  of  WCCB-TV,  the  two  stations 
would  compete  for  audience  and 
revenues  and  operation  as  proposed 
would  cause  economic  injury  to  WCCB. 
We  find  that  WCCB  has  standing. 
Federal  Communications  Commission  v. 
Sanders  Brothers  Radio  Station,  309 
U.S.  470,  60  S.  Ct.  693,  9  RR  2008  (1940). 

Background 

3.  On  September  28, 1979,  Cabarrus 
Television  Corporation  (Cabarrus),* 


filed  its  application  seeking  a 
construction  permit  for  a  new 
commercial  television  station  to  operate 
on  Channel  64,  in  Kannapolis,  North 
Carolina,  and  sought  subscription 
television  authority  (STV)  on  that 
channel.  Subsequently,  on  May  16, 1980, 
the  "A"  cut-off  date,  a)  WCCB  filed  a 
Petition  to  Deny  against  Cabarrus' 
application,  b)  Focus  Broadcasting  of 
Kannapolis,  Inc.  (FBK)  and  Community 
filed  mutually  exclusive  applications  to 
operate  on  Channel  64  and  Cabarrus 
amended  its  appUcatlon  to  reflect  the 
transfer  of  control  of  Cabarrus  to 
Kannapolis  Broadcasting  Company 
(KBC).  Thereafter,  Cabarrus  and  KBC 
became  joint  venturers  in  Kannapolis 
Television  Company,  a  Joint  Venture 
(Kannapolis  TV).  On  September  8, 1980, 
Kannapolis  TV  and  FBK  submitted  a 
settlement  agreement  for  Commission 
approval.  Under  the  proposed 
agreement,  Kannapolis  TV's  interest 
would  be  70%  and  FBK's  interest  would 
be  30%.  The  resulting  joint  venture 
would  be  a  merged  applicant,  known  as 
Focus,  and  the  existing  Kannapolis  TV 
and  FBK  applications  would  be 
dismissed.  Focus  would  adopt  portions 
of  both  the  FBK  and  Kannapolis  TV 
applications  and  adopt  FBK's  file 
number.*  Additionally,  FBK  and 
Kannapolis  TV  would  form  Carolina 
Subscription  Television  Corporation 
(CTV)  to  be  an  STV  franchisee  on 
Channel  64.  On  September  23, 1980, 
WCCB  filed  a  Petition  to  Deny  Focus' 
apphcation.* 

Preliminary  Matters 

4.  Focus  alleges  that  WCCB's  pleading 
was  not  timely,  and  therefore  does  not 
constitute  a  petition  to  deny.  Focus 
notes  that  the  "B"  cut-off  for  FBK  was 
September  8, 1980.  On  that  date,  a  minor 
amendment  (See  S  73.3572(b)  of  the 
Commission's  Rules),  reporting  the 
formation  of  Focus,  was  also  filed. 
Therefore,  Focus  asserts  that  the 
deadline  for  WCCB's  petition  to  deny 


'  The  application  of  Cabairus  also  contemplated 
operating  subscription  television  (STV)  over  its 
proposed  facilities.  However,  the  STV  application 
(BSTV-790928K])  will  not  be  consolidated  for 
jiearing  with  the  televiiion  application.  This  is  in 


keeping  with  the  Commission's  policy  with  regard  to 
mutually  exclusive  applications  for  a  new  station 
where  one  contemplates  STV  operation  and  the 
other  a  conventional  facility  as  stated  in  Paragraph 
15.  Second  Report  and  Order,  FCC  81-13,  adopted 
January  8, 1981. 

'On  that  same  dale,  WCCB  filed  an  Opposition  to 
Joint  Petition  for  Approval  of  Agreement.  Since 
WCCB  raises  similar  issues  in  its  May  IS,  1980 
Petition  to  Deny  against  Cabarrus  and  its 
September  23, 1960  Petition  to  Deny  and  Opposition 
to  Joint  Petition  filed  against  Focus  Television  Co. 
(formerly  Cabarrus.  KBC  and  FBK),  these  and 
related  pleadings  will  be  considered  herein  jointly, 
unless  otherwise  indicated. 

'On  May  3, 1982,  Focus  submitted  an  amendment 
revising  the  merger  agreement  between  FBK  and 
KTC.  Pursuant  to  the  revised  agreement  KTC's 
interest  will  be  7VH  and  Focus'  interest  will  l>e  30%. 
Additionally,  Focus  will  adopt  KTCs  file  numt>er. 
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against  FBK  and  its  successor.  Focus, 
remained  September  8, 1980. 

5.  In  opposition.  WCCB  states  that 
when  FBK  and  Kannapoiis  TV  first 
notified  the  Commission  on  September 
8, 1980,  of  their  intent  to  merge  and 
served  WCCB.  this  was  the  first  notice 
to  WCCB.  Subsequently,  within  15  days, 
WCCB  petitioned  to  deny  Focus' 
application  and  opposed  the  merger. 
WCCB  contends  Uiat  its  original  May  16 
petition  against  Focus'  predecessor, 
Cabarrus,  has  not  been  dismissed  or 
denied.  TTierefore,  when  Cabarrus 
became  Kannapoiis  TV,  the  May  16 
petition  became  applicable  to 
Kannapoiis  TV's  apphcation.  Now  that 
Focus  has  been  formed,  WCCB's  May  16 
petition,  as  supplemented  and 
incorporated  into  its  September  23 
petition,  also  lies  against  Focus' 
application. 

6.  Inasmuch  as  the  original  petition 
has  not  been  denied  or  dismissed,  the 
Commission  agrees  that  the  original 
petition  as  amended,  is  not  rendered 
moot  by  subsequent  reorganizations  of 
Cabarrus,  since  WCCB  supplemented  it 
as  circumstances  warranted,  to  reflect 
changes  in  the  original  application. 

Finances 

7.  Generally,  WCCB  alleges  that 
Focus'  financial  showing  is  insufficient. 
Specifically,  Petitioner  notes  that  prior 
to  the  formation  of  Focus,  FBK  and 
Kannapoiis  TV  agreed  that  Focus  would 
adopt  Section  III  (financial 
qualifications)  of  FBK's  application.  The 
application  showed  that  approximately 
$2.7  million  would  be  required  to 
construct  and  operate  the  proposed 
facility,  itemized  as  follows:  ' 


Frgiapnianl      

S2.43S000 

iMnrt/AOritngt 

50,000 

ntfwir  (bir   lafi^  «n«  «n9^     

47.000 

2S.000 

206  057 

MmmltitnA0i4 

Operating  Coaai  (3  mnttiit) 

Tntol 

2.765^7 

WCCB  contends  that  since  Focus  has 
only  $104)00  in  available  funds  to 
finance  the  cost  of  construction  and 
operation  of  the  proposed  facility,  the 
applicant  is  not  qualified. 

8.  Focus  concedes  that  it  is  aware  of 
the  deficiency  in  the  financial  resources 
of  its  joint  ventiu-er.  FBK.  In  this 
connection.  FBK  states  that  it  intends  to 
acquire  the  requisite  financing  from  a 
yet  to  be  determined  source.  Therefore, 
FBK  and.  consequently.  Focus,  have  not 


'  Focui  intend*  to  rely  on  tbe  estimated  cost  of 
construction  and  operation  of  the  proposed  facility 
from  its  joint  venturer.  KannapoHs  TV  Ca 
Therefare,  tfa*  above  figarea  are  taken  froB  BPCT- 
TgoaZKL 


shown  their  ability  to  meet  the  proposed 
expenditures.  Accordingly,  an 
appropriate  issue  will  be  specified. 

Real  Party  in  Interest 

9.  WCCB  contends  that  it  cannot  be 
determined  who  the  ultimate  operator  of 
Channel  64  will  be  if  Focus'  application 
is  granted.  In  support  of  the  above. 
Petitioner  cites  various  provisions  fit)m 
the  joint  petition  submitted  by  FBK  and 
KannapoUs.  In  opposition.  Focus 
contends  that  tbe  joint  venture 
agreement  clearly  sets  forth  the 
ownership  interest  and  any  appurtenant 
conditions  with  regard  to  the  respective 
parties.  Moreover,  Focus  notes  that  any 
potential  changes  in  ownership  pursuant 
to  these  conditions  would  have  to  be 
consistent  with  Commission  Rules. 

10.  The  test  for  determining  whether  a 
third  party  is  a  real  party  in  interest  is 
whether  that  party  has  an  ownership 
interest  or  is  or  will  be  in  a  position  to 
actually  or  potentially  control  the 
operation  of  the  station.  KOWL  Inc.,  49 
FCC  2d  962,  964  (1974).  While  supplying 
the  major  source  of  financing  does  not 
necessarily  cause  a  third  party  to 
become  a  real  party  in  interest  Medford 
Broadcasters.  Inc.,  16  FCC  2d  684. 15  RR 
2d  780  (1969),  "it  is  well  known  that  one 
of  the  most  powerful  and  effective 
methods  of  control  of  any  business, 
organization  or  institution  and  one  of 
the  most  potent  causes  of  involuntary 
assignment  of  its  interest  is  the  control 
of  finances."  Heitmeyer  v.  FCC,  68  U.S. 
App.  D.C.  180, 188,  95  F.  2d  91,  99  (1937). 
The  Commission  is  of  the  opinion  that 
sufficient  allegations  have  not  been 
made  to  warrant  inquiry  into  a  real 
party  in  interest  question,  i.e.,  whether 
there  is  an  undisclosed  principal.  The 
agreement  clearly  sets  forth  the  terms, 
conditions  and  the  proposed 
relationship  between  the  two  merging 
parties.  There  is  no  evidence  that  the 
applicant  is  attempting  to  conceal  a 
controlling  party,  nor  does  it  apear  that 
any  financial  arrangements  exist  which 
will  permit  a  third  party  to  exert  control 
over  the  apphcant 

De  facto  Reallocation  * 

11.  Generally.  WCCB  alleges  that  the 
applicant's  proposal  is  inconsistent  with 
section  307fb)  of  the  Communications 
Act  and  tbe  Commission's  TV  Table  of 
Assignments.  47  CFR  73.606.  Specifically 
Petitioner  argues  that  grant  of  Focus' 


'The  Commission  recently  has  indicaled  that  it 
intends  to  revisit  its  current  de  facto  reallocatiaa 
policy.  TTw  staff  has  been  directed  to  prepare  an 
item  for  Coanniiaion  consideration  for  the  purpose 
of  reexamining  that  policy.  Sao  Broadcasting.  Inc., 
88  FX:C  2d.  635  (1981).  if  and  when  the  Commission's 
de  facto  reallocation  policy  is  changed,  the  new 
policy  will  be  apptied  to  afl  pending  applications, 
incloding  any  then  in  hearing. 


application  would  effectuate  a  de  facto 
reallocation  of  Channel  64  from 
Kannapoiis  to  Charlotte.  In  support  of 
its  ar^mient  WCCB  dtes  the  flowing: 
Focus  has  selected  a  transmitter  site  five 
miles  outside  of  Kannapoiis;  appUcant 
proposes  to  operate  at  977  kW  effective 
radiated  visual  power,  with  an  antenna 
height  1459  feet  above  avoage  terrain; 
no  white  or  gray  areas  will  be 
eliminated:  the  applicant  divided  its 
ascertainment  efforts  between  Qiarlotte 
and  Kannapiolis  and  propioses  a  city 
grade  contour  whidi  would  completely 
encompass  Charlotte. 

12.  In  opposition.  Focus  notes  that  the 
transmitter  site  selected  by  the 
apphcant  is  closer  tc  Kannapoiis  than  to 
Charlotte,  the  facilities  proposed  will 
provide  the  requisite  city  grade  service 
to  Kannapoiis;  the  tower  has  been 
approved  by  the  FAA;  and  the  power 
and  height  proposed  are  well  within  the 
limits  prescribed  by  the  Commission's 
Rules. 

13.  The  Commission  considers  a 
variety  of  factors  in  deciding  whetfier  a 
hearing  is  necessary  to  determine 
whether  an  applicant's  proposal  is  an 
attempt  to  serve  communities  other  than 
the  city  of  license.  See,  Commuiucationa 
Investment  Corporation,  641  F  2d  954 
(D.C  Cir.  1981).  We  have  reviewed 
Focus'  apphcation  m  light  of  CIC,  supra.  , 
and  conclude  that  no  substantial  and 
material  questions  of  fact  have  been 
raised  to  warrant  a  hearing  on  this 
issue.  Focus  would  place  the  requisite 
city  grade  signal  over  its  community  of 
license.  Although  Focus'  proposed  city 
grade  contour  will  also  encompass 
Chai^otte,  there  is  no  evidence  that 
Focus  intends  to  serve  Chariotte  at  the 
expense  of  its  community  of  license. 
Moreover,  Focus  proposes  to  locate  its 
main  studio  in  Kannapohs,  not  in 
Charlotte.  Finally,  there  has  been  no 
prior  interest  evinced  on  the  part  of 
Focus  to  locate  in  Qiariotte. 
Consequently,  we  agree  with  Focus  that 
WCCB  has  provided  no  basis  to  warrant 
the  designation  ofade  facto 
reallocation  issue. 

Economic  Impact 

14.  WCCB  contends  that  Focus" 
application  should  be  denied  or 
designated  for  hearing  under  Carroll 
Broadcasting  Company  v  FCC,  258  F  2d 
440. 17  RR  2066  (1958).  WCCB's  pleading 
is  concerned  solely  with  the  impact 
which  Focus  would  have  on  WCCB's 
ability  to  survive  and  compete 
effectively  if  Focus  were  granted  STV 
authority.  Focus'  STV  application, 
however,  is  not  before  the  Commission 
in  this  proceeding.  Since  Focus  is 
mutually  exclusive  with  Community 
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and,  therefore,  must  go  into  comparative 
hearing,  there  is  no  assurance  that 
Focus'  application  for  a  construction 
permit  will  be  granted.  Because  no 
action  can  be  taken  on  the  STV 
application  unless  Focus  wins  a 
construction  permit,  matters  pertaining 
to  the  STV  application  are  premature 
and  will  not  be  considered  in  this 
proceeding.  Since  STV  applications  are 
not  subject  to  cut-off  procedures,  WCCB 
may  subsequenUy  file  whatever  it 
wishes  against  the  STV  application  if 
Focus  is  the  permittee  as  the  result  of 
the  hearing. 

Motion  To  Dismiss  Community's 
Application 

15.  Focus  alleges  that,  on  September  5, 
1980,  four  months  after  the  May  16, 1980 
"A"  cut-off  date.  Community  filed  an 
amendment  reflecting  a  transfer  of 
control  within  the  meaning  of 

§!  73.3573(b)  and  73.3540  of  the 
Commission's  Rules.  Focus  contends 
that  §  73.3573(b)  of  the  Rules  requires 
the  dismissal  of  Community's 
application.  In  opposition,  Community 
notes  that  at  least  83.6%  of  its  stock  has, 
at  all  times,  been  owned  by  Truth 
Temple,  Inc.,  a  non-stock  religious 
organization.  Since  the  church 
corporation  was  formed  in  1972,  the 
Board  of  Directors  has  consisted  of  the 
same  three  persons  who  now  constitute 
the  board.  "The  Board  makes  the  day-to- 
day decisions  for  the  church,  although 
the  Articles  of  Incorporation  provide 
that  "the  Directors  of  the  Corporation 
shall  consist  of  all  persons  included  on 
the  membership  roll  of  the  church  who 
are  eighteen  years  or  older,"  i.e.,  the 
entire  adult  congregation. 
Notwithstanding  this  provision,  it  is 
clear  that  the  body  which  makes  church 
policy  and  implements  that  policy  is  the 
Board  of  Directors  and,  although  there 
has  been  a  change  in  the  officers,  there 
has  been  no  change  in  the  Board  of 
Directors.  Since,  in  a  non-stock 
corporation,  control  is  considered  to  be 
in  the  body  which  is  responsible  for 
day-to-day  management,  the 
Commission  finds  that  there  has  been  no 
change  in  control  of  Truth  Temple  and 
the  motion  to  dismiss  Community's 
application  will,  therefore,  be  denied. 

Community's  Application 

16.  The  Bnancial  data  submitted  by 
Community  reveals  that  approximately 
$320,973  will  be  required  to  construct 
and  operate  the  proposed  station  for 
three  months,  estimated  as  follows: 


Equipment  payments  (wMh  interest  3  months) .. 

legal/Enginooring  (includes  installafion) 

Miscelleneous .........»..»...»..».»».....»...»« 

Operating  Costs.  3  months „.... 

Total 


27.789 

23,500 

1.000 

86.650 


320,973 


EQupment  c<sh  purchases .. 
Eqwpmem  down  payment^.. 


$35,000 
147,034 


To  meet  these  expenditures.  Community 
relies  upon  a  bank  loan  of  $700,000  (less 
payments  pf  interest,  $650,500  net]  and 
additional  loans  totalling  $54,000.  As  a 
condition  to  the  loan,  the  bank  is 
requiring  a  lien  on  all  of  the  tangible 
assets  of  the  applicant.  Conmiunity 
proposes  to  lease  its  broadcast 
equipment  from  Comark,  an  equipment 
manufacturer,  who  also  wants  to  retain 
a  security  interest  in  the  equipment  as  a 
condition  to  its  lease  agreement.  Since, 
under  the  present  circumstances,  the 
equipment  lease  agreement  is  not 
assignable,  we  are  unable  determine 
whether  the  loan  will  be  available  if  the 
bank  is  unable  to  acquire  a  secured 
interest  in  the  equipment.  Likewise,  we 
are  unable  to  determine  whether  the 
proposed  $54,000  in  additional  loans  is 
available  since  the  balance  sheets  of  the 
investors  were  not  submitted  pursuant 
to  the  instructions  contained  in 
Paragraph  4(b).  Page  3.  Section  III,  Form 
301.  In  one  instance,  liabilities  were  not 
included,  nor  were  receivables  and 
payables  properly  segregated. 
Therefore,  an  appropriate  issue  will  be 
specified. 

Petition  for  Reconsideration 

17.  On  June  3, 1980,  Kannapolis  TV. 
sought  reconsideration  of  the  Broadcast 
Bureau's  denial  of  its  petition  for 
extension  of  time  in  which  to  respond  to 
WCCB's  May  16  petition  to  deny,  filed 
against  Kannapolis  TV's  joint  venturer. 
Cabarrus.  Subsequently,  Kannapolis  TV 
merged  with  FBK  to  form  Focus.  WCCB 
then  filed  a  supplemental  pleading 
against  Focus,  incorporating  its  May  16 
petition  against  Focus'  predecessors, 
which  had  remained  unopposed. 
Thereafter,  Focus  filed  an  opposition  to 
WCCB's  petition,  making  no  reference  to 
the  prior  proceedings  between 
Kannapolis  TV  and  WCCB. 
Consequentiy,  we  believe  that 
Kannapolis  TV  has  had  enough  time  to 
file  an  opposition  if  it  intended  to  do  so. 
Therefore,  in  light  of  the  above,  we  will 
consider  the  petition  for  reconsideratibn 
moot. 

Conclusion  and  Order 

18.  Except  with  respect  to  the  issues 
specified  below,  we  find  that  the 
applicants  are  qualified  to  construct  and 
operate  as  proposed.  We  are,  however, 
unable  to  make  the  statutory  finding 
that  a  grant  of  the  applications  would 


serve  the  public  interest  convenience 
and  necessity  and  the  applications  must 
be  designated  for  hearing. 

19.  Accordingly,  it  is  ordered.  That  the 
petitions  to  deny  and  supplements 
thereto,  file  herein,  are  granted  to  the 
extent  indicated  and  otherwise'ARE 
DENIED. 

20.  It  is  further  ordered,  that  the  Joint 
Petition  For  Approval  of  Agreement 
filed  by  Kannapolis  Television  Co.,  a 
Joint  Venture  and  Focus  Broadcasting  of 
Kannapolis.  Inc.  IS  GRANTED. 

21.  It  is  further  ordered,  that  the 
applications  of  Kannapolis  Television 
Co.,  a  Joint  Venture,  and  Focus 
Broadcasting,  are  dismissed. 

22.  It  is  further  ordered,  that  the 
Motion  to  Dismiss  filed  by  Focus 
Television  Co.,  a  Joint  Venture,  against 
Community  Action  Communications,  is 
denied. 

23.  It  is  further  ordered,  that,  pursuant 
to  section  309(e)  of  the  Conmiunications 
Act  of  1934,  as  amended,  the 
applications  of  Focus  Television  Co.,  a 
Joint  Venture,  and  Community  Action 
Communications,  Inc.  are  designated  for 
hearing  in  a  consolidated  proceeding 
before  an  Administrative  Law  Judge  at  a 
time  and  place  to  be  specified  in  a 
subsequent  Order  upon  the  following 
issues. 

1.  To  determine  with  respect  to  Focus: 

(a)  Whether  the  applicant  has 
$2,765,057  available  to  construct  and 
operate  the  proposed  station  for  three 
months. 

(b)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above, 
applicant  is  financially  qualified; 

2.  To  determine  with  respect  to 
Community: 

(a)  Whether  the  applicant  has  $320,973 
available  to  constiruct  and  operate  the 
proposed  station  for  three  months. 

(b)  Whether  in  light  of  the  evidence 
adduced  pursuant  to  (a)  above  the 
applicant  is  financially  qualified; 

3.  To  determine,  on  a  comparative 
basis,  which  of  the  applications  would 
better  serve  the  public  interest. 

4.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

24.  It  is  further  ordered,  that  WCCB- 
TV,  Inc.,  hcensee  of  WCCB-TV, 
Charlotte,  North  Carolina  is  made  a 
party  respondent  in  this  proceeding, 
with  respect  to  ISSUE  1. 

25.  It  is  further  ordered.  That  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  party 
respondent  hecein.  pursuant  to  §  1.221(c) 
of  the  Commission's  Rules,  in  person  or 
by  attorney,  within  twenty  (20)  days  of 
the  mailing  of  this  Order,  shall  file  with 
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the  Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  hearing  and 
to  present  evidence  on  the  issues 
specified  in  this  Order. 

26.  It  is  further  ordered.  That  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934  as  amended,  and  S  73.3594  of 
the  Commission's  Rules,  give  notice  of 
the  hearing  within  the  time  and  in  the 
manner  prescribed  in  such  rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
S  73.3594(d)  of  the  Rules. 

Federal  Cammunications  Commission. 
Laufence  B.  Hams, 
Chief,  Broadcast  Bureau. 
Larry  D.  Eads, 

Chief,  Broadcast  Facilities  Division. 
Broadcast  Bureau. 

(Fit  Doc.  82-13BM  Filed  5-20-82  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Acquisition  of  Banit  Shares  by  Bank 
Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(a)(3)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(3)]  to  acquire  voting  shares  or 
assets  of  a  bank.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  Uie  Act  (12 
U.S.C.  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  sii^ce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Harry  W.  Huning,  Vice  President)  1455 
East  Sixth- Street,  Cleveland,  Ohio  44101: 

1.  Banc  One  Corporation,  Columbus, 
Ohio;  to  acquire  100  percent  of  the 
voting  shares  or  assets  of  The  Chardon 
Savings  Bank  Company,  Chardon,  Ohio. 
Comments  on  this  application  must  be 
received  not  later  than  June  9, 1982. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Lester  G.  Gable,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Dacotah  Bank  Holding  Co., 
Aberdeen.  South  Dakota;  to  acquire  100 


percent  of  the  voting  shares  or  assets  of 
Faulk  County  State  Bank,  Faulkton. 
South  Dakota.  Comments  on  this 
application  must  be  received  not  later 
than  June  16, 1982. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198: 

1.  First  Midwest  Bancorp,  Inc.,  St. 
Joseph.  Missouri;  to  acquire  100  percent 
of  the  voting  shares  or  assets  of  Bank  of 
Tuscumbia,  Tuscimibia,  Missouri. 
Comments  on  this  application  must  be 
received  not  later  than  June  16, 1982. 

2.  Pioneer  Bancorporation,  Denver. 
Colorado;  to  acquire  99.4  percent  of  the 
voting  shares  of  City  Center  National 
Bank,  Aurora,  Colorado.  Comments  on 
this  application  must  be  received  not 
later  ^an  June  16. 1982. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Monfelaro,  Assistant  Vice 
President)  400  South  Akard  Street, 
Dallas.  Texas  75222: 

1.  First  Bancs/tares  of  Texas,  Inc.. 
Longview.  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  Tyler  National 
Bank.  Tyler.  Texas.  Comments  on  this 
appUcation  must  be  received  not  later 
than  June  16. 1982. 

2.  Grand  Bancshares.  Inc.,  Dallas, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Grand  Bank  Woodall 
Rodgers  at  Pearl,  N.A..  Dallas.  Texas. 
Conmients  on  this  application  must  be 
received  not  later  than  June  16, 1982. 

3.  Grand  Bancshares,  Inc.  (formerly 
GAB  Company),  Dallas.  Texas;  to 
acquire  100  percent  of  the  voting  shares 
or  assets  of  Grand  Central  Bank  at 
Fitzhugh,  N.A.  (in  organization),  Dallas, 
Texas.  Comments  on  this  application 
must  be  received  not  later  Uian  June  16, 
1982. 

E.  Federal  Reserve  Bank  of  San 
Frandsco  (Harry  W.  Green,  Vice 
President)  400  Sansome  Street,  San 
Francisco,  California  94120: 

1.  BSD  Bancorp,  Inc.  San  Diego, 
California;  to  acquire  51  percent  of  the 
voting  shares  or  assets  of  Borrego 
Springs  Bank,  (in  organization).  Borrego 
Springs,  California.  Comments  on  this 
application  must  be  received  not  later 
than  June  16, 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  17. 1982. 

Dolores  S.  Smith, 

Assistant  Secretary  of  the  Board. 

[FR  Doc.  B2-13886  Piled  5-2(^82:  &45  am) 
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Bank  Holding  Companies;  Proposed 
de  Novo  Nonbank  Activities 

The  bank  holding  companies  listed  in 
this  notice  have  applied,  pursuant  to 


section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
section  225.4(b)(1)  of  the  Board's 
Regulation  Y  (12  CFR  225.4(b)(1)),  for 
permission  to  engage  de  novo  (or 
continue  to  engage  in  an  activity  earlier 
commenced  de  novo),  directly  or 
indirectly,  solely  in  the  activities 
indicated,  which  have  been  determined 
by  the  Board  of  Governors  to  be  closely 
related  to  banking. 

With  respect  to  each  application, 
interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  at 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest. 
or  unsound  banking  practices."  Any 
comment  on  an  application  that  requests 
a  hearing  must  include  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  that  proposal. 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  apphcation.  Comments  and 
requests  for  hearings  should  identify 
clearly  the  specific  application  to  which 
they  relate,  and  should  be  submitted  in 
writing  and,  except  as  noted,  received 
by  the  appropriate  Federal  Resere  Bank 
not  later  than  June  10, 1982. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  E.  Randall.  Vice  President)  600 
Atlantic  Avenue.  Boston,  Massachusetts 
02106: 

1.  Bank  of  New  England  Coiporation, 
Boston,  Massachusetts  (formerly  New 
England  Merchants  Company.  Ina) 
(Leasing  activities;  nationwide):  To 
engage,  through  its  subsidairy,  NEMCO 
Leasing  Corporation,  in  the  leasing  of 
real  and  personal  property.  Iliese 
activties  would  be  conducted  from  an 
office  located  at  50  Milk  Street,  Boston, 
Massachusetts,  serving  the  entire  United 
States. 

B.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 
Liberty  Street  New  York,  New  York 
10045: 

1.  Citicorp,  New  York.  New  Yoik 
(consumer  lending  activities;  Maryland, 
Pennsylvania,  Delaware,  Virginia,  and 
the  District  of  Columbia):  To  engage  de 
novo  through  its  wholly-owned 
subsidiary,  Citicorp  Financial,  Inc.  in 


22220 


Federal  Regster  /  Vol.  47,  No.  99  /  Friday.  May  21,  1982  /  Notices 


the  making  of  consumer  loans  secured 
by  second  mortgage  cm'  second  trust 
liens.  Such  activities  would  be 
conducted  frotn  offices  located  in 
Towson,  Maryland:  Baltimore, 
Maryland;  Hyattsville,  Maryland;  and 
Glen  Bumie,  Maryland,  serving  the 
states  identified  in  the  caption  above. 

2.  Citicorp,  New  York,  New  York 
(consumer  finance  and  insurance 
activities;  Indiana,  Michigan):  To 
expand  the  service  area  of  an  office  of 
its  subsidiary,  Citicorp  Acceptance 
Company,  Inc.,  located  in  Columbus, 
Ohio  and  engaged  in  the  following 
previously  approved  activities:  the 
making  or  acquiring  of  loans  and  other 
extensions  of  credit,  secured  or 
unsecured,  for  consumer  and  other 
purposes;  the  extension  of  loans  to 
deaJers  for  the  financing  of  inventory 
(floor  planning]  and  working  capital 
purposes;  the  purchasing  and  servicing 
for  its  own  account  of  sales  finance 
contracts;  die  sale  of  credit  rdated  life 
and  accident  and  health  or  decreasing 
or  level  (in  the  case  of  single  payment 
loans)  term  life  insurance  by  licensed 
agent  or  brokers,  as  required;  the  sale  of 
credit  related  property  and  casualty 
insurance  protecting  real  and  personal 
property  subject  to  a  security  agreement 
with  Citicorp  Acceptance  Company, 
Inc.,  to  the  extent  permissible  under 
applicable  state  insurance  laws  and 
regulations;  and  the  servicing,  for  any 
person,  of  loans  and  other  extensions  of 
credit  The  previously  approved  service 
area  for  the  aforementioned  activitiea 
encompasses  the  States  of  Kentucky, 
Ohio,  Pennsylvania,  and  West  Virgnina. 
The  proposed  expanded  service  area  for 
all  activities,  with  the  exception  of  the 
sale  of  credit  related  ^Htjperty  and 
casualty  insurance,  which  is  not 
included  in  this  notification,  shall  be  the 
entire  States  of  Indiana  and  Michigan. 
Credit  related  life,  accident,  and  health 
insurance  may  be  written  by  Family 
Guardian  Life  Insurance  Company,  an 
affiliate  of  Citicorp  Acceptance 
Company,  Inc. 

C.  Federal  Reserve  Bank  of  Richmond 
(Lloyd  W.  Bostian,  Jr.,  Vice  President) 
701  East  Byrd  Street  Richmond,  Virginia 
23261: 

1.  Dominkm  Bankshares  Corporation, 
Roanoke,  Virginia  (insurance  activities; 
Tazewell  and  Loudoun  Counties, 
Virginia,  and  Mercer,  West  Virginia):  To 
engage  through  its  subsidiary.  Dominion 
Bankshares  Services,  Inc.,  in  acting  as 
insurance  agent  or  broker  with  respect 
to  the  following  types  of  insurance 
related  to  or  arising  out  of  loans  made  or 
credit  transacticras  involving  The  First 
National  Exchange  Bank  of  Virginia  and 
Dominion  Nabonal  Bank  of  Northern 


Virginia,  affiUates  of  Dominion 
Bankshares  Corporation:  credit  life 
insurance,  credit  accident  and  health 
insurance  credit  disability  insurance; 
mortgage  accident  redemption  insurance 
and  mortgage  and  health  insurance; 
nonconvertible  term  life  insurance;  and 
physical  damage  insurance  on  motor 
vehicles,  mobile  homes,  motor  homes, 
boats,  trailers  and  other  kinds  of 
personal  property  or  attachments 
designed  for  use  In  connection 
therewith.  The  activities  covered  by  this 
proposal  win  be  conducted  through  the 
offices  of  The  First  National  Exchange 
Bank  of  Virginia  established  through 
merger  with  southwest  Virginia  National 
Bank,  Bluefield,  Virginia,  and  throu^ 
the  offices  of  Dominion  National  Bank  of 
Northern  Virginia  established  through 
merger  with  Commonwealth  Bank  and 
Trust  Company  of  Virginia,  Sterling, 
Virginia,  and  serving  the  counties  of 
Tazewell  and  Loudoa  Virginia,  and 
Mercer,  West  Virginia. 

2.  Southern  Bancorporation,  Inc., 
Greenville,  South  Carolina  (consumer 
finance  lender  Texarkana,  Texas):  To 
engage  through  its  subsidiary,  World 
Acceptance  Corporation,  in  making 
extensions  of  credit  as  a  licensed 
consumer  finance  lender.  These 
activities  would  be  conducted  from  an 
office  at  222  W.  Broad  Street 
Texarkana,  Texas,  serving  the  city  limits 
of  Texarkana  and  other  parts  of  Bowie 
County. 

D.  Federal  Reserve  Bank  of  Dallas 
(Anthony }.  Montelaro,  Assistant  Vice 
President)  400  South  Akard  Street 
Dallas,  Texas  7S222: 

1.  InterPirst  Corporation.  Dallas, 
Texas  (financing  activities;  United 
States):  To  engage  through  its 
subsidiary,  InterFirst  Funding 
Corporation,  in  making  or  acquiring  for 
its  own  account  or  for  the  account  of 
others,  loans  and  other  extensions  of 
credit.  These  activities  wonld  be 
conducted  from  Dallas,  Texas,  serving 
the  United  States. 

2.  South  Texas  Bancshares,  Inc., 
Beeville,  Texas  (credit  reinsurance 
activities;  Texas):  To  engage  through  its 
subsidiary.  South  Texas  Bankers  Life 
Insurance  Company,  in  credit 
reinsurance  activities,  inchiding  the 
assumption  of  credit  Kfe  and  disability 
insurance  directly  related  to  its 
extensions  of  credit.  These  activities 
would  be  conducted  from  offices  located 
in  Beeville  and  Mathis,  Texas,  serving 
Bee  County  and  San  Patricio  County, 
Texas.  Conmients  on  this  application 
nmst  be  received  not  later  than  Jiuie  3, 
1982. 


Board  of  Governors  of  tiie  Federal  Reserve 
System.  May  14, 1962. 
Dolores  S.  Smith. 
Assistant  Secretary  of  the  Board. 

|FR  Doc.  az-13894  Filed  5-20-82  »4S  (ml 
BILUNQ  COOe  MKMh-M 


Formation  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S-Q 
1842(a)(1))  to  become  bank  holding 
companies  by  acquiring  voting  shares 
and/or  assets  of  a  bank.  The  factors  that 
are  considered  in  acting  on  the 
application^  are  set  fordi  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  bearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Delmer  P.  Weisz,  Vice  President)  411 
Locust  Street  St  Lotris,  Missouri  63166: 

1.  First  Bolivar  Capital  Corporation. 
Cleveland,  Mississippi;  to  become  a 
bank  holding  company  by  acquiring  at 
least  80  percent  of  the  voting  shares  of 
First  National  Bank  of  Bolivar  County, 
Cleveland,  Mississippi.  Comments  on 
this  application  must  be  received  not 
later  than  Jane  16, 1982. 

2.  Gateway  Capital  Corporation. 
Hernando.  Mississippi;  to  become  a 
bank  holding  company  by  acquiring  99.3 
percent  or  more  of  the  voting  shares  of 
The  Hernando  Bank,  Hernando, 
MississippL  Comments  on  this 
application  must  be  received  not  later 
dian  June  16. 1982. 

3.  Summersville  Bancshares,  Inc., 
Summersville,  Missouri;  to  become  a 
bank  holding  company  by  acquiring  85 
percent  of  the  voting  shares  i^ 
Summersville  State  Bank,  Summersville, 
MissourL  Comments  on  this  application 
must  be  received  not  later  than  June  16, 
1962. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64196: 

1.  Guaranty.  Inc.,  Be^oH,  Kansas;  to 
become  a  bank  holding  company  by 
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acquiring  at  least  80  percent  of  the 
voting  shares  of  The  Guaranty  State 
Bank  and  Trust  Company,  Beloit, 
Kansas.  Comments  on  this  apphcation 
must  be  received  not  later  than  June  16, 
198?. 

C.  Federal  Reserve  Bank  of  Dallas 

(Anthony  J.  Montelaro,  Assistant  Vice 
President)  400  South  Akard  Street, 
Dallas,  Texas: 

1.  First  Amarillo  Bancorporation,  Inc., 
Amarillo,  Texas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  First 
National  Bank  of  Amarillo,  Amarillo, 
Texas.  Comments  on  this  application 
must  be  received  not  later  than  June  16. 
1982. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green.  Vice 
President)  400  Sansome  Street,  San 
Francisco.  California  94120: 

1.  Community  Bancorporation, 
Pullman.  Washington;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Pullman.  Pullman,  Washington. 
Comments  on  this  applicatioh  must  be 
received  not  later  than  June  16, 1982. 

2.  First  Northwest  Bancorporation, 
Seattle,  Washington;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Northwest  Bank,  Seattle,  Washington. 
Comments  on  this  application  must  be 
received  not  later  than  June  16, 1982. 

3.  Napa  Valley  Bancorp,  Napa, 
California;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  the 
voting  shares  of  Napa  Valley  Bank, 
Napa,  California.  Comments  on  this 
application  must  be  received  not  later 
than  June  16. 1982. 

E.  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  D.C.  20551: 

1.  Charter  Bancorporation,  Inc., 
Newport  Minnesota;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Stoughton  State  Bank,  Stoughton, 
Wisconsin.  Comments  on  thds 
application  must  be  received  not  later 
than  June  16, 1982. 

2.  Security  Holding  Company. 
Fredericksburg,  Texas;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Security 
Financial  Corporation  of  Fredericksburg. 
Fredericksburg.  Texas.  Comments  on 
this  application  must  be  received  not 
later  than  June  15, 1982. 


Board  of  Governors  of  the  Federal  Reserve 
System,  May  17. 1982. 

Dolores  S.  Smith. 

Assistant  Secretary  of  the  Board 

[FR  Doc.  B2-138S6  Piled  5-20-82:  8:45  am] 
BILUNG  CODE  6210-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Anestttetic  and  Life  Support  Drugs 
Advisory  Committee;  Renewal 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  Under  the  Federal  Advisory 
Committee  Act  of  October  6, 1972  (Pub. 
L.  92-463,  86  Stat.  770-776  (5  U.S.C.  App. 
I]),  the  Food  and  Drug  Administration 
announces  the  renewal  of  the 
Anesthetic  and  Life  Support  Drugs 
Advisory  Committee  by  the  Secretary, 
Department  of  Health  and  Human 
Services. 

DATE  Authority  for  this  committee  will 
expire  on  May  1, 1984,  unless  the 
Secretary  formally  determines  that 
renewal  is  in  the  public  interest 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  L  Schmidt  Committee 
Management  Office  (HFA-306),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-443- 
2785. 

Dated:  May  14. 1982. 

WilUam  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

|FR  Doc  82-13886  FUed  S^20-«2:  fc4S  amj 

nixmo  CODE  4i«»4i-m 

[Docket  Na  82fyM)102] 

CooperVlsion,  Inc.;  Premarket 
Approval  of  Cooper^  38  (Polymacon) 
Hydrophilie^  Contact  Lens 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  announces  its 
approval  of  the  apphcation  for  pemaiket 
approval  under  the  Medical  Device 
Amendments  of  1976  of  the 
Cooper^^  38  (Polymacon) 
Hydrophilic  Contact  Lens,  sponsored  by 
CooperVision,  Inc.,  San  Jose,  CA.  The 
lens  is  to  be  manufactured  under  an 
agreement  with  National  Patent 
Development  Corp.,  New  Brunswick,  NJ. 
which  has  authorized  CooperVision. 
Inc..  to  incorporate  by  reference 
information  contained  in  its  approved 
premarket  approval  application  for  the 


Hydron  *  (polymacon)  Hydrophilic 
Contact  Lens.  FDA  notified  the  sponsor 
that  the  application  was  approved 
because  the  device  had  been  shown  to 
be  safe  and  effective  for  use  as 
recommended  in  the  submitted  labeling. 

DATE:  Petition  for  administrative  review 
by  June  21. 1982. 

ADDRESS:  Requests  for  copies  of  the 
summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  may  be  sent  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  information  CONTACT: 

Charles  Kyper,  Bureau  of  Medical 
Devices  (HFK-402),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  ^ring,  MD  20910,  301-427-7445. 
SUPPLEMENTARY  INFORMATION:  On 
December  4, 1981,  CooperVision,  Inc., 
San  Jose,  CA,  submitted  to  FDA  an 
application  for  premarket  approval  of 
the  Cooper  ™  38  (polymacon) 
Hydrophilic  Contact  Lens.  The 
application  included  authorization  from 
National  Patent  Development  Corp.. 
New  BrunsvMck,  NJ,  to  refer  to  its 
approved  premarket  approval 
application  for  the  Hydron  • 
(polymacon)  Hydrophilic  Contact  Lena 
(Docket  No.  79M-0244).  On  March  18, 
1982,  FDA  approved  the  application  by  a 
letter  to  the  sponsor  from  the  Acting 
Director  of  the  Bureau  of  Medical 
Devices. 

Before  enactment  of  Medical  Device 
Amendments  of  1976  (the  amendments) 
(Pub.  L  94-295,  90  Stat  539-583),  soft 
(hydrophilic  contact  lenses  and 
solutions  were  regulated  as  new  drugs. 
Because  the  amendments  broadened  the 
deHnition  of  the  term  "device"  in  section 
201(h)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  321(h)). 
soft  (hydrophilic)  contact  lenses  and 
solutions  are  now  regulated  as  class  III 
devices  (premarket  approval).  As  FDA 
explained  in  a  notice  pubhshed  in  the 
Federal  Re^ster  of  December  16. 1977 
(42^^^  63472).  the  amendments  provide 
transitional  provisions  to  ensure 
continuation  of  premarket  approval 
requirements  for  class  III  devices 
formerly  regulated  as  new  drugs. 
Furthermore.  FDA  requires,  as  a 
condition  to  approval,  that  sponsors  of 
apphcations  for  premarket  approval  of 
soft  (hydrophilic)  contact  lenses  or 
solutioiu  comply  with  the  records  and 
reports  provisions  of  Part  310  (21  CFR 
Part  310),  Subpart  D,  until  these 
provisions  are  replaced  by  similar 
requirements  under  the  amendments. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  FDA's 
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approval  is  based  is  on  file  with  the 
Dockets  Management  Branch  (address 
above]  and  is  available  upon  request 
from  that  office.  A  ct^y  of  all  approved 
final  labeling  is  available  for  public 
inspection  at  the  Bureau  of  Medical 
Devices.  Contact  Giarles  Kyper  (HFK- 
402],  address  above.  Requests  should  be 
identifled  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

The  labeling  of  an  aprproved  contact 
lens  states  that  the  lens  is  to  be  used 
only  with  certain  solutions  for 
disinfection  and  other  purposes.  The 
restrictive  labeling  informs  new  osbrs 
that  they  must  avoid  using  certain 
products,  such  as  solutions  intended  for 
use  with  hard  ctHitact  lenses.  However, 
the  restrictive  labeling  needs  to  be 
updated  periodically  to  refer  to  new  lens 
solutions  that  FDA  approves  for  use 
with  approved  contact  lenses.  A  sponsor 
who  fails  to  update  the  restrictive 
labeling  may  violate  the  misbranding 
provisions  of  section  502  of  the  act  (21 
U.S.C.  352]  as  well  as  the  Federal  Trade 
Commission  Act  (15  VS.C.  41-58).  as 
amended  by  the  Magnuson-Moss 
Warranty-Federal  Trade  Commission 
Improvement  Act  (Pub.  L  93-637). 
Furthermore,  faihre  to  update  restrictive 
labeling  to  refer  to  new  solutions  that 
may  be  used  with  an  approved  lens  may 
be  grounds  for  withdrawing  approval  of 
the  application  for  the  lens,  under 
section  515(eKlKF)  of  the  act  (21  U.S.C 
360e(e)(l)(F]].  Accordingly,  whenever 
FDA  pcblishes  a  notice  in  the  Federal 
Register  of  the  agency's  approval  of  a 
new  solution  for  use  with  an  approved 
lens,  the  sponsor  of  the  lens  rijaH  correct 
its  labeling  to  refer  to  fl>e  new  soltjtion 
at  the  next  printing  or  any  at  o^er  time 
FDA  iveecribes  by  letter  to  the  sponsor. 

Opportunity  for  Adminialrative  Review 

Section  515<d)(3]  of  the  act  (21  U.S.C. 
360e(d)(3))  authocizea  any  interested 
person  to  petition,  under  aecticii  515(g) 
of  the  act  (21  US.C.  3aOe(g)).  ftir 
administrative  review  of  FDA's  decision 
to  approve  this  application.  A  petitianer 
may  reqoest  either  a  formal  hearing 
under  Part  12  (21  CFR  P«rt  12)  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  n)A'8  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  of  FHA 
action  under  }  ia33(b)  (21  CFR  10.33(b)). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee]  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  i&sue  of 


material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issues 
to  be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  June  21, 1982,  file  with  the 
Dockets  Management  Branch  (HFA-305) 
(address  above),  four  copies  of  each 
petition  and  supporting  data  and 
information,  identified  with  the  name  of 
the  device  and  the  docket  number  fotmd 
in  brackets  in  die  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  ajn. 
and  4  p-m.,  Monday  throng  Friday. 

Dated:  May  4,  t982. 

William  F.  Randolph, 

A  ctfng  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc  82-13885  Filed  b-lS>-62i  iAS  am] 
BIUJNQ  COOe  41«>-01-« 


[Docket  No.  SQN-OOSS] 

Headquartors  Laboratory  Facilities, 
State  of  iiarytand.  Prince  Georges 
County;  Availability  of  Record  of 
Decision  FoHowfng  Environmental 
Impact  Analysis 

agency:  Food  and  Drug  Administration. 
ACnoN:  Notice. 

summary:  The  Pood  and  Dmg 

Administration  (FDA)  is  announcing  the 
availability  of  the  record  of  its  decision 
to  build  new  headquarters  laboratory 
and  support  facilities,  in  a  {leased 
construction  program,  on  government- 
owned  land  at  Beltsville,  MD.  The 
record  of  decision  identifies  the 
alternatives  considered  and  the 
environmental  and  other  relevant 
factors  balanced  by  the  agency  in 
reaching  its  decision. 
ADDHess:  The  record  of  decision,  the 
final  environmental  impact  statement, 
and  historic  preservation  and 
archeological  investigation  reports  for 
the  Beltsville  site  are  availablie  for 
review  at  the  Dodcets  Management 
Branch  (HFA-306).  Food  and  Drug 
Administratioa.  Rm.  4-82.  5000  Fishers 
Lane.  RockviUe.  MD  20657.  A  limited 
number  of  free  copies  of  the  record  of 
decision  and  of  the  final  environmental 
impact  statement  are  available  at  the 
same  address. 


FOR  FURTMCR  mronuumom  contact. 
William  H.  Hofiman.  Chief.  Long  Range 
Facilities  Piamui^  Staff  (HFA-aoO), 


Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
443^432. 

SUPPLEMENTARY  INFORMATION:  FDA 

evaluated  a  number  of  alternative  sites 
in  the  Washington  metropolitan  area  for 
the  construction  of  a  new  facility  for 
laboratories,  laboratory  support  animal 
testing,  and  related  offices.  Following 
that  evaluation,  a  244-acre  site  in 
Beltsville  was  selected  for  construction 
of  the  facility.  Because  the  proposed  site 
appeared  to  be  environmentally 
valuable  due  to  its  rural  character  and 
ecological  diversity,  the  agency 
conducted  an  intensive  evaluation  of  the 
potential  environmental  impact  of  the 
proposed  facility. 

The  agency  invited  community  and 
professional  participation  in  a  "scoping" 
meeting  held  September  12. 1979,  at 
Beltsville.  The  meeting  was  intended  to 
give  all  interested  parties  the 
opportunity  to  comment  on  the  proposed 
FDA  plans  and  to  determine  the  scope 
of  the  issues  to  be  addressed  before 
development  of  a  draft  environmental 
impact  statement  (EIS).  Notice  of  this 
meeting  was  published  in  the  Federal 
Register  (4^  FR  47619.  August  14. 1979) 
and  in  local  newspapers  circulated  in 
the  area  of  the  proposed  construction 
site.  Individuals  and  organizations  who 
might  be  expected  to  be  interested  in  the 
proposed  acticm  were  pasoaaHy 
invited. 

A  document  entitled  "Draft 
Environmental  Impact  Statement — 
Headquarters  Laboratory  Facilities" 
was  made  available  to  the  public 
(Docket  No.  80N-0095.  45  FR  29413.  May 
2, 1980)  and  officially  filed  for  public 
review  by  the  Environmental  Protection 
Agency  (FRL 1500-3,  45  FR  35004.  May 
23. 1980). 

A  final  EIS  was  issued  under  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (Pub.  L  91-ig(^  (sec. 
102(2)(c),  83  Stat  859  (42  U.&C  4321- 
4347)),  January  1, 1970,  as  amended  by 
Pub.  L  94^52.  July  3, 1975.  and  Pub.  L 
94-83,  August  9, 1975  and  the  Council  on 
Environmental  Quality  regulations 
published  in  the  Federal  Ragjbtar  of 
November  29. 1978  (43  FR  55878  to  56007, 
40  CFR  Parts  1500-1508).  Executive 
Order  11514,  Protection  and 
Enhancement  of  Environmental  Quality, 
(March  5, 1970  as  amended  by  Executive 
Order  11991,  May  24, 1977),  and  FDA's 
environmental  regulations  implementing 
the  National  Environmental  Policy  Act 
(21  CFR  Part  25).  The  final  EIS  was 
made  available  to  the  public  (Docket 
No.  80N-009S.  46  FR  38I4Z  and  ER-FRL- 
1893-8.  46  FR  38138.  July  24. 1981). 
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As  required  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  Part  1505),  FDA  has  prepared  a 
record  of  its  decision  to  build 
replacement  laboratory  and  support 
facilities,  in  a  phased  construction 
program,  on  government-owned  land  at 
Beltsville,  MD.  The  record  of  decision 
explains  the  basis  for  the  agency's 
decision  and  the  alternatives  and 
factors  which  were  balanced  by  the 
agency  in  making  that  decision. 

The  record  of  decision  is  issued  under 
the  National  Environmental  PoHcy  Act 
of  1969  (sec.  102(2)(c):  83  Stat.  853  (42 
U.S.C.  4321-4327):  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  Part  1505);  and  FDA  implementing 
procedures  for  the  National 
Environmental  Policy  Act  (21  CFR  Part 
25). 

The  record  of  decision,  the  final 
environmental  impact  statement,  and 
historic  preservation  and  archeological 
investigation  reports  for  the  Beltsville 
site  are  available  for  review  at  the 
Dockets  Management  Branch  (HFA-305) 
(address  above). 

Dated:  May  11, 1982. 
Arthur  Hull  Hayes,  Jr., 

Commissioner  of  Food  and  Drugs. 

|FR  Doc  S2>138S7  Piled  S-20-82:  MS  un| 
BILLINO  CODE  4160-01-M 

[Docket  Na  81N-0333;  DES1 12813] 

Ophthalmic  Comtttnatton  Drug 
Containing  Sodium  Sulfacetamtde, 
Prednisolono  Acetate,  Phanytephiine 
HydrocMoride,  and  Antlpyrtne;  Drugs 
for  Human  Use;  Drug  Efficacy  Study 
implen^ntatlon;  Revocation  of 
Exemption;  Opportunity  for  Hearing 

aqency:  Food  and  Drag  Administration 
(FDA). 

ACTION:  Notice. 

summary:  This  notice  revokes  the 
temporary  exemption  for  continued 
marketing  of  Blephamide  Liquifilm 
Ophthalmic  Suspension  containing 
sodium  sulfacetamide,  prednisolone 
acetate,  phenylephrine  hydrochloride, 
and  antipyrine.  Under  the  exemption, 
the  drug  has  been  allowed  to  remain  on 
the  market  for  continued  study  beyond 
the  time  limit  scheduled  for 
implementing  the  Drug  Efficacy  Study. 
This  notice  also  reclassifies  this 
particular  formulation  of  Blephamide  to 
lacking  substantial  evidence  of 
effectiveness,  proposes  to  withdraw 
approval  of  those  parts  of  the  new  drug 
appUcation  providing  for  this 
formalation.  and  offers  an  opportunity 
for  a  hearing  on  the  proposai.  This 
notice  does  not  apply  to  Blephamide 


Liquifilm  Ophthalmic  Suspension 
formulated  to  contain  only  sodium 
sulfacetamide  and  prednisolone  acetate 
as  active  ingredients. 

DATES:  The  revocation  of  the  exemption 
is  effective  May  21, 1982;  requests  for 
hearing  by  June  21, 1982;  material  to 
support  hearing  request  by  July  20, 1982. 
ADDRESSES:  Communications  in 
response  to  this  notice  should  be 
identified  writh  Docket  No.  81N-0333  and 
DESI 12813,  and  directed  to  the  attention 
of  the  appropriate  office  named  below: 

Request  for  a  hearing,  supporting 
data,  and  comments:  Dockets 
Management  Branch  (formerly  the 
Hearing  Clerk)  (HFA-305),  Rm.  4-«2, 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Requests  for  opinion  of  the 
applicability  of  diis  notice  to  a  specific 
product:  Division  of  Drug  Labehng 
Compliance  (HFD-310),  Bureau  of  Drugs. 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  L  Ellsworth,  Bureau  of  Drugs 
(HFD-32).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-365a 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  published  in  the  Fadwal  Register 
of  February  19. 1972  (37  FR  3779),  FDA 
classified  the  following  drug  product  as 
possibly  effective  for  the  treatment  of 
nonpundent  blepharitis  and 
blepharoconjunctivitis  (seborrheal, 
staphylococcal,  allergic),  and 
nonpurulent  conjunctivitis  (allergic  and 
bacterial). 

NDA 12-813;  Blefrfiamide  Liquifilm 
Ophthalmic  Suspension  containing 
sodium  sulfacetamide,  prednisolone 
acetate,  phenylephrine  hydrochloride, 
and  antipyrine;  Allergan 
Pharmaceuticals,  Inc.,  2525  Dupont  Dr., 
Irvine.  CA  92713. 

Subsequently,  in  a  notice  published  in 
the  Federal  Register  of  December  14, 
1972  (37  FR  26623),  FDA  exempted 
Blephamide  from  the  timetable 
established  for  implementing  the  Drug 
Efficacy  Study.  Under  the  exemption  no 
data  were  submitted  on  Blephamide. 
Instead,  the  manufacturer  reformulated 
Blephamide  to  a  type  of  ophthalmic 
combination  drug  product  determined 
by  FDA  to  be  effective— containing  only 
sodium  sulfacetamide  and  prednisolone 
acetate  as  active  ingredients.  The 
conditions  for  marketing  and  approval 
of  this  type  of  ophthalmic  combination 
drug  were  annoimced  in  the  Federal 
Register  of  August  29, 1980  (45  FR 
57780).  On  September  25, 1981,  FDA 
approved  the  reformulation  of 
Blephamide. 


Accordingly,  the  temporary  exemption 
granted  to  Blephamide  by  the  December 
14, 1972  notice  is  revoked.  In  addition, 
because  no  data  have  been  submitted 
demonstrating  the  contribution  of 
phenylephrine  hydrochloride  and        . 
antipyrine  to  the  effect  of  the 
combination  drug,  the  Director  of  the 
Bureau  of  Drugs  proposes  to  withdraw 
approval  of  those  parts  of  NDA  12-813 
that  provide  for  Blephamide  formulated 
to  contain  sodium  sulfacetamide, 
prednisolone  acetate,  phenylephrine 
hydrochloride,  and  antipyrine,  and 
offers  an  opportunity  for  a  hearing  on 
the  proposal  This  notice  does  not  apply 
to  Blephamide  formulated  to  contain 
only  sodium  sulfacetamide  and 
prednisolone  acetate  as  active 
ingredients. 

On  the  basis  of  all  data  and 
information  available  to  him.  die 
Director  of  the  Bureau  of  Drugs  is 
unaware  of  any  adequate  and  well- 
controlled  clinical  investigation, 
conducted  by  experts  quaiified  by 
scientific  training  and  experience, 
meeting  the  requirements  of  section  505 
of  the  Federal  Food.  Drug  and  Cosmetic 
Act  (21  U.S.C.  355,  21  CFR  314.111(a)(5). 
and  21  CPU  300.50).  demonstrating  the 
effectivensss  of  Blephamide  as  a  fixed- 
combination  drug  containing  sodium 
sulfacetamide,  prednisolone  acetate, 
phenylephrine  hydrochloride,  and 
antipyrine. 

Therefore,  notice  is  given  to  the  lu^er 
of  the  new  drug  application,  and  to  all 
other  interested  persons,  that  the 
Director  of  the  Bureau  of  Drug  proposes 
to  issue  an  order  under  section  S05(e)  of 
the  act  withdrawing  approval  of  those 
parts  of  the  new  drug  application  and  all 
amendments  and  supplements  thereto 
that  provide  for  Blephamide  formulated 
to  contain  sodium  sulfacetamide, 
prednisolone  acetate,  phenylephrine 
hydrochloride,  and  antipyrine  on  the 
ground  that  new  information  before  him 
v«rith  respect  to  the  drug  product, 
evaluated  together  with  tbe  evidence 
available  to  him  whem  tbe  applicatioD 
was  approved,  shows  there  is  a  lack  of 
substantial  evidence  that  tbe  drug 
product  will  have  the  effect  it  purports 
or  is  represented  to  have  under  tli^ 
conditions  of  use  prescribed, 
recomended,  or  suggested  in  the 
labeling. 

In  addition  to  the  holder  of  the  new 
drug  application  specifically  named 
above,  this  notice  of  opportnnity  for 
hearing  apphes  to  all  persons  who 
manufacture  or  distribute  a  drug 
product  not  the  subject  of  an  approved 
new  drug  application,  that  is  identical, 
related,  or  similar  to  the  drug  product 
named  abov^  as  d^ned  in  21  CFR 


22224 


Federal  Register  /  Vol.  47.  No.  99  /  Friday.  May  21.  1982  /  NoUces 


310.6.  It  is  the  responsibility  of  every 
drug  manufacturer  or  distributor  to 
review  this  notice  of  opportimity  for  a 
hearing  to  determine  whether  it  covers 
any  drug  product  that  the  person 
manufacturers  or  distributes.  Such 
person  may  request  an  opinion  of  the 
applicability  of  this  notice  to  a  speciBc 
drug  product  by  writing  to  the  Division 
of  Drug  Labeling  Compliance  (address 
given  above). 

In  addition  to  the  ground  for  the 
proposed  withdrawal  of  approval  stated 
above,  this  notice  of  opportunity  for 
hearing  encompasses  all  issues  relating 
to  the  legal  status  of  the  drug  product 
subject  to  it  (including  identical,  related, 
or  similar  drug  products  as  defined  in  21 
CFR  310.6],  e.g.,  any  contention  that  any 
such  product  is  not  a  new  drug  because 
it  is  generally  recognized  as  safe  and 
effective  within  the  meaning  of  section 
201  (p]  of  the  act  or  because  it  is  exempt 
from  part  or  all  of  the  new  drug 
provisions  of  the  act  under  the 
exemption  for  products  marketed  before 
June  25, 1938,  contained  in  section  201(p) 
of  the  act,  or  under  section  107(c)  of  the 
Drug  Amendments  of  1962,  or  for  any 
other  reason. 

In  accordance  with  section  505  of  the 
act  and  the  regulations  promulgated 
under  it  (21  CFR  Parts  310,  314),  the 
applicant  and  all  other  persons  subject 
to  this  notice  under  21  CFR  310.6  are 
hereby  given  an  opportimity  for  a 
hearing  to  show  why  approval  of  the 
pertinent  parts  of  the  new  drug 
application  should  not  be  withdrawn 
and  an  opportimity  to  raise,  for 
administrative  determiation,  all  issues 
relating  to  the  legal  status  of  the  drug 
product  named  above  and  of  all 
identical,  related,  or  similar  drug 
products. 

The  applicant  or  any  other  person 
subject  to  this  notice  under  21  CFR  310.6 
who  decides  to  seek  a  hearing,  shall  file 
(1)  on  or  before  June  21, 1982,  a  written 
notice  of  appearance  and  request  for 
hearing,  and  (2)  on  or  before  July  20, 
1982,  the  data,  information,  and  analysis 
relied  on  to  justify  a  hearing,  as 
specified  in  21  CFR  314.200.  Any  other 
interested  person  may  also  submit 
comments  on  this  notice.  The 
procedures  and  requirements  governing 
this  notice  of  opportunity  for  hearing,  a 
notice  of  appearance  and  request  for 
hearing,  a  submission  of  data, 
information,  and  analysis  to  justify  a 
hearing,  other  comments,  and  a  grant  or 
denial  of  hearing  are  contined  in  21  CFR 
314.200. 

The  failure  of  the  applicant  or  any 
other  person  subject  to  this  notice  under 
21  CFR  310.6  to  file  a  timely  written 
notice  of  appearance  and  request  for 
hearing  as  required  by  21  CFTl  314.200 


constitutes  an  election  by  the  person  not 
to  make  use  of  the  opportunity  for  a 
hearing  concerning  the  action  proposed 
with  respect  to  the  product  and 
constitutes  a  waiver  of  any  contentions 
concerning  the  legal  status  of  any  such 
drug  product.  Any  such  drug  product 
may  not  thereafter  lawfully  be 
marketed,  and  the  Food  and  Drug 
Administration  will  initiate  appropriate 
regulatory  action  to  remove  such  drug 
products  bom  the  market.  Any  new  drug 
product  marketed  without  an  approved 
NDA  is  subject  to  regulatory  action  at 
any  time. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses,  in  the  request  for  hearing  that 
there  is  no  genuine  and  substnatial  issue 
of  fact  which  precludes  the  withdrawal 
of  approval  of  the  application,  or  when  a 
request  for  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analyses,  the  Commissioner  of  food  and 
Drugs  will  enter  summary  judgment 
against  the  per8on(8]  who  requests  the 
hearing,  making  fincQngs  an  conclusions, 
denying  a  hearing. 

All  submissions  pursuant  to  this 
notice  shall  be  filed  in  quintuplicate. 
Such  submissions  except  for  data  and 
information  prohibited  from  public 
disclosure  under  21  U.S.C.  331(j)  or  18 
U.S.C.  1905,  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

This  noice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sec.  505, 
52  Stat.  1052-1053,  as  amended  (21 
U.S.C.  355)),  and  under  authority 
delegated  to  the  Director  of  the  Bureau 
of  Drugs  (21  CFR  5.70,  5.82). 

Dated:  May  5, 1982. 
J.  Richard  Grout, 

Director.  Bureau  of  Drugs. 

[FR  Doc.  92-\3aU  Filed  5-20-12  &4S  am) 

BttXtNO  cooc  4iao-oi-«i 


[Docket  No.  a2N-01S0] 

Antibiotic  Drugs  and  Antibiotic 
Susceptibility  Medical  Devices;  interim 
Certification  Procedures 

Correction 

In  FR  Doc.  82-12885,  appearing  at 
page  20186,  in  the  issue  of  Tuesday,  May 
11, 1982,  make  the  following  changes: 

On  page  20186.  in  the  third  column,  in 
the  DATES  paragraph,  change  "June  11" 
to  "June  10"; 


On  page  20187,  in  the  second  column, 
change  the  second  word  in  the  leth  line 
of  the  second  paragraph  to  "bathces". 

BILUNG  COOe  1S0S-01-M 


[Docket  Nos.  80P-0501  and  81P-0115] 

Coherent,  Inc.  and  Cooper  Medical 
Devices  Corp.;  Microsurgical  Argon 
Laser  Intended  for  Use  in  Otology; 
Panel  Recommendations  on  Petitions 
for  Reclassification 

Correction 

In  FR  Doc.  82-12680,  appearing  at 
page  20188.  in  the  issue  of  Tuesday.  May 
11, 1982.  make  the  following  change: 

On  page  20189,  in  the  third  column, 
the  last  paragraph,  the  last  sentence 
should  read 

Accordingly,  FDA  referred  both 
petitions  to  the  Ear,  Nose,  and  Throat 
Device  Sectioin  of  the  Opthalmic;  Ear. 
Nose,  and  Throat;  and  Dental  Devices 
Panel  (the  Section),  and  in  accordance 
with  section  513(f)(2)  and  9  860.134(b)(6) 
of  the  regulations  will,  after  reviewing 
the  Section  reconunendations  and  any 
public  comments  received,  approve  or 
deny  both  petitions  by  orders  in  the 
form  of  letters  to  the  petitioners. 

BILLMO  COOE  1506-01-11 


Radiological  Healtti  and  Safety 
Advisory  Committee;  Request  for 
Nominations  of  Voting  Members 

Correction 

In  FR  Doc.  82-12571,  appearirig  at 
page  21087.  in  the  issue  of  Tuesday,  May 
11, 1982.  make  the  following  change; 

On  page  20188,  in  the  first  column,  the 
first  paragraph,  the  5th  line,  change 
"July  9"  to  "July  12". 

BILUNO  COOC  150S-01-M 

MFA  Milling  Co.;  MFA  Dog  Food 
Medicated  (DIethylcarbamazlne); 
WIttidrawal  of  Approval  of  NADA 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  providing  for  the 
use  of  MFA  Dog  Food  Medicated 
(diethylcarbamazine)  for  control  of  large 
roundworm  in  dogs.  The  sponsor,  MFA 
Milling  Co.,  has  requested  the 
withdrawal. 

IFFtcnVE  DATt  June  1, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  D.  Krinsky,  Bureau  of 
Veterinary  Medicine  (HFV-216),  Food 
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and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-443- 
4093. 

SUPPLEMENTARY  INFORMATION:  Kff  A 

Milling  Co..  MFA.  Inc.,  506  Boonville. 
Box  757-JeweU  Station.  Springfield,  Mo 
65801.  is  the  sponsor  of  NADA  14-683 
which  provides  for  the  use  of  MFA  Dog 
food  Medicated  (diethylcarbamazine) 
containing  0.0066  percent 
diethylcarbamazine.  The  product  was 
approved  on  January  10. 1964.  for  use  as 
an  aid  in  the  control  of  large 
roundworms  (ascarids)  in  dogs.  In 
response  to  an  FDA  letter,  the  firm 
informed  the  agency  that  the  product  is 
no  longer  manufactured  or  marketed. 
The  firm  subsequently  requested 
withdrawal  of  approval  and  waived 
opportunity  for  hearing.  Approval  of  this 
NADA  had  not  been  codified  in  the  CFR. 

Ther^ore.  under  the  Federal  Food, 
Drug,  and  Ckismetic  Act  (sec.  512(e).  82 
StaL  345-347  (21  U.S.C.  380b(e)))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10  (formerly  5.1;  see  46  FR  26052; 
May  11, 1981))  and  redelegated  to  the 
Bureau  of  Veterinary  Medicine  (21  CFR 
5.84)  and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA  14-683  and  all 
supplements  for  MFA  dog  Food 
Medicated  (diethylcarbamazine)  is 
'hereby  withdrawn,  effective  June  1, 
1982. 

Dated:  May  7. 1982. 
Gerald  B.  Guest. 

Acting  Director,  Bureau  of  Veterinary 
Medicine. 

|FR  Doc.  82-13905  Ffled  S-20-82:  8:45  am) 
StLLMM  CODE  41M>-»Mi 


Public  Healtti  Service 

Office  Of  The  Assistant  Secretary  For 
Health;  Statement  of  Organization, 
Functions  and  Delegations  of 
Authority 

Part  H,  Chapter  HA  (Office  of  the 
Assistant  Secretary  for  Health]  of  the 
Statement  of  Organization.  Functions 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (38  FR  18571.  July  12. 1973,  as 
amended  in  pertinent  part  at  44  FR 
23130.  April  18. 1979)  is  amended  to 
reflect  the  deletion  of  program  support 
functions  for  the  President's  Council  on 
Physical  Fitness  and  Sports  (PCPFS) 
from  the  Office  of  Health  Information. 
Health  Promotion,  Physical  Fitness  and 
Sports  Medicine  and  the  Office  of 
Disease  Prevention  and  Health 
Promotion,  Office  of  the  Assistant 
Secretary  for  Health.  These  functions 


will  be  relocated  and  carried  out  in  the 
immediate  Office  of  the  Assistant 
Secretary  for  Health.  This  new  focus 
will  provide  PCPFS  staff  with  greater 
autonomy  in  support  of  critical 
relationships  with  various 
constituencies  outside  PHS. 

Section  HA-20,  Functions,  is  amended 
as  follows:  Under  the  heading  entitled 
Office  of  Disease  Prevention  and  Health 
Promotion  (HAS)  amend  item  (7)  to  read: 
"receives  advice  on  matters  related  to 
physical  fitness  from  the  President's 
Council  on  Physical  Fitness  and  Sports;" 
and  under  the  beading  entitled  Office  of 
Health  Information,  Health  Promotion, 
Physical  Fitness  and  Sports  Medicine 
(HA81)  amend  item  (19)  to  read: 
"receives  advice  from  the  President's' 
Council  on  Hiysical  Htness  and  Sports 
on  matters  related  to  physical  fitness." 

Dated:  May  13, 1982. 
Richard  S.  Schweikec , 

Secretary. 

|FK  Doc  Sl-Uno  FUed  5-ao-8Z:  8^15  ami 
BILUNG  CODE  4«»^17-M 


Office  of  the  Secretary 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Department  of  Health 
and  Human  Services  (HHS)  publishes  a 
list  of  information  collection  packages  it 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  are  those 
packages  submitted  to  OMB  since  the 
last  list  was  published  on  May  14. 

Public  Health  Service 

Food  and  Drug  Administration 

Subject:  Measuring  Timeliness  and 

Responsiveness  of  Letters  to 

Consumers — Extension 
Respondents:  Individuals 
Subject:  Notice  of  Claimed 

Investigational  Exemption  for  a  New 

Drug — Revision 
Respondents:  Drug  manufacturers 
Subject:  Intraocular  Lens  Investigational 

Device  Exemption  Application — 

Extension 
Respondents:  Manufacturers  of 

intraocular  lenses 
Subject:  Request  for  certification  or 

Testing  of  an  Antibiotic  Batcli — 

Extension 
Respondents:  Antibiotic  manufacturers, 

OMB  Desk  Officer  Fay  S.  ludicello 

Social  Secufity  Admiaistratioa 

Subject:  Qoality  Control  Negative  Case 
Action  Worksheet/Review 


Schedule— Table  I CSSA-6401)— 

Extension 
Respondents:  Individuals  or 

households/state  or  local 

governments 
Subject  Application  for  Special  Age  72 

or  Over  Monthly  Payments  (SSA-19- 

F6)— Revision 
Respondents:  Individuals  or  househ^ds. 

OMB  Desk  Officer  Richard  Eismger 

Healdi  Care  Flnaiicmg  Administration 

Subject  Medicaid  Quality  Control 

Corrective  Action  Flans — Extension/ 

No  Change 
Respondents:  States 
Subject:  Request  for  Termination  of 

Medicare  Hospital  insurance  and/or 

Supplemattary  Medical  Insurance — 

Extension/No  Change 
Respondents:  Individuals,  OMB  Desk 

Officer  Fay  S.  ludicello 

Copies  of  the  above  information 
collection  clearance  packages  can  be 
obtained  by  calling  the  HHS  Reports 
Clearance  Officer  on  202-245-6511. 

Written  comments  and 
recommendations  for  the  proposed 
information  coUecticms  should  be  sent 
directly  to  both  the  HHS  Reports 
Clearance  Officer  and  the  appropriate 
OMB  Desk  Officer  designated  above  at 
the  following  addresses: 
J.  J.  Stmad.  HHS  Reports  Clearance 

Officer,  Hubert  H.  Humphrey  Building. 

Room  524.  F,  Washington,  D.C  20201. 
OMB  Reports  Management  Branch,  New 

Executive  Office  Building,  Room  3208. 

Washington.  D.C.  20503.  Attn:  (name 

of  OMB  Desk  Officer). 

Dated:  May  18. 1982. 

Dale  W.  Sopper. 

Assistant  Secretary  for  Management  and 
Budget. 

IFR  Doc.  82-13089  Filed  S-20-8Z:  8:4$  ami 
BILUNG  COK  4U»«*-« 

National  Institutes  of  Heetth 

Cancer  Control  Grant  Review 
Committee;  National  Cancer  Institute; 
Meeting 

Pursuant  to  Pub.  L  92-463.  notice  is 
hereby  given  of  the  meeting  of  the 
Cancer  Control  Grant  Review 
Committee,  National  Cancer  Institute, 
June  7-8, 1982,  Conference  Room  8. 
Building  31C,  National  Institutes  of 
Health,  9000  Rockville  Pike.  Bethesda. 
Maryland  20205.  "Hiis  meeting  will  be 
open  to  the  pubfic  on  June  7  from  8:30 
a.m.  to  9:00  a.m.  to  review 
administrative  details.  Attendance  by 
the  pifblic  will  be  limited  to  space 
available. 
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In  accordance  with  provisions  set 
forth  in  sections  552b(c](4]  and 
552b{c)(6),  Title  5.  U.S.  Code  and  section 
10(d)  of  Pub.  L  92-463,  the  meeting  will 
be  closed  to  the  public  on  June  7,  from 
9:00  a.m.  to  adjournment  and  on  June  8, 
from  8:30  a.m.  to  adjournment,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer, 
National  Cancer  Institute,  Building  31. 
Room  10A06,  National  Institutes  of 
Health,  Bethesda,  Maryland  20205  (301/ 
496-5708)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request. 

Dr.  Robert  F.  Browning,  Executive 
Secretary,  Cancer  Control  Grant  Review 
Committee,  National  Cancer  Institute, 
Westwood  Building,  Room  806,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20205  (301/496-7413)  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
number  13.399,  project  grants  and  contracts  in 
cancer  control.  National  butitutes  oT  Health] 
(NIH  programs  are  not  covered  by  0MB 
Circular  A-8S  because  they  fit  the  description 
of  "programs  not  considered  appropriate"  in 
section  8(b)  (4)  and  (S)  of  the  Circular) 

Dated:  May  18. 1982. 
Betty  J.  Beveridge, 
Committee  Management  Officer,  NIH. 

|FR  Doc  82-14134  Filed  S-20-82: 10:53  am) 
BILUNO  COOe  4140-01-M 


National  Advisory  Eye  Council; 
National  Eye  Institute;  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
National  Advisory  Eye  Council, 
National  Eye  Institute,  June  3  and  4, 
1982,  Building  31,  Conference  Room  8, 
National  Institutes  of  Health,  Bethesda, 
Maryland. 

This  meeting  will  be  open  to  the 
public  from  9:00  a.m.  until 
approximately  noon  on  Thursday.  June 
3,  for  opening  remarks  by  the  Director, 
National  Eye  Institute;  a  discussion  of 
Vision  Research,  a  National  Plan:  1983- 
87;  a  discussion  regarding  a  proposed 
conference  on  the  subject  of  Improved 
Tissue  Preservatioii  for  Diagnosis; 
discussions  of  procedural  matters;, and 
presentations  by  the  extramural  stfcff  of 
the  Institute. 


In  accordance  with  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5,  U.S.  Code  and  section 
10(d)  of  Pub.  L.  92-463.  the  meeting  will 
be  closed  to  the  pubhc  from 
approximately  noon  for  the  remainder  of 
the  day  on  Thursday,  June  3,  and  all  day 
on  Friday,  June  4,  for  Oie  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  applications 
and  the  discussions  could  reveal 
conRdential  trade  secrets  or  commercial 
property  such  as  patentable  materials, 
and  personal  information  concerning 
individuals  associated  with  the 
applications,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Ms.  Mary  Carter,  Committee 
Management  Officer,  National  Eye 
Institute,  Building  31,  Room  6A03, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205  (301)  496-4903,  will 
provide  summaries  of  meetings  and 
rosters  of  committee  members. 

Dr.  Ronald  G.  Geller,  Associate 
Director  for  Extramural  ahd 
Collaboarative  Programs,  National  Eye 
Institute,  Building  31,  Room  6A03, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205  (301)  496-4903,  will 
furnish  substantive  program 
information. 

Dated:  May  18, 1982. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.867,  Retinal  and  Choroidal 
Diseases  Research;  13.868,  Corneal  Diseases 
Research;  13.869,  Cataract  Research;  13.870, 
Glaucoma  Research;  and  13.871,  Sensory  and 
Motor  Disorders  of  Visual  Research;  National 
Institutes  of  Health] 

NIH  programs  are  not  covered  by  0MB 
Circular  A-95  because  they  Tit  the  description 
of  "programs  not  considered  appropriate"  in 
section  8(b]  (4)  and  (5)  of  that  Circular 
Betty  ].  Beveridge, 
NIH  Committee  Management  Officer. 

[FR  Doc.  12-14136  Filed  S-20-82: 10:53  am) 
BILUNO  COOC  4140-01-M 


National  Arthritis,  Diabetes,  and 
Digestive  and  Kidney  Diseases 
Advisory  Council;  National  Institute  of 
Arthritis,  Diabetes,  and  Digestive  and 
Kidney  Diseases;  Meeting 

Pursuant  to  Pub.  L  92-483,  notice  is 
hereby  given  of  a  meeting  of  the 
National  Arthritis,  Diabetes,  and 
Digestive  and  Kidney  Diseases  Advisory 
Council  and  its  subcommittees  on  June 
2,  3,  and  4, 1982  in  Wilson  Hall.  Building 
1,  National  Institutes  of  Health, 
Bethesda,  Maryland.  The  meeting  will 
be  open  to  the  public  on  June  2  from  8:30 
a.m.  to  approximately  12:00  noon,  and 
on  June  3  from  1:00  p.m.  to  1:30  p.m.  to 
discuss  administration,  management. 


and  special  reports.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(4)  and  552b(c)(6). 
Title  5,  U.S.  Code  and  section  10(d)  of 
Pub.  L  92-463,  on  June  3  the  meetings  of 
the  following  subcommittees  will  be 
closed  to  the  public  from  8:30  a.m.  to 
approximately  1:00  p.m.:  Arthritis, 
Musculoskeletal  and  Skin  Diseases; 
Diabetes,  Endocrine,  and  Metabolic 
Diseases;  Digestive  Diseases  and 
Nutrition;  and  Kidney,  Urology  and 
Hematology.  The  full  Council  meeting 
will  be  closed  to  the  public  on  June  2 
from  1:00  p.m.  to  adjournment,  June  3 
from  1:30  p.m.  to  adjournment,  and  on 
June  4,  from  8:30  to  adjournment,  for  the 
review,  discussion  and  evaluation  of 
individual  grant  applications.  These 
applications  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
materials,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Further  information  concerning  the 
Council  meeting  may  be  obtained  from 
Dr.  George  T.  Brooks,  Executive 
Secretary,  National  Institute  of  Arthritis, 
Diabetes,  and  Digestive  and  Kidney 
Diseases,  Westwood  Building,  Room 
637,  Bethesday.  Maryland  20205,  (301) 
496-7277. 

A  summary  of  the  meeting  and  roster 
of  the  members  may  be  obtained  from 
the  Committee  Management  Office, 
NIADDK,  Building  31.  Room  9A46, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205,  (301)  496-^765. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.84(V-849,  Arthritis,  Bone  and 
Skin  Diseases;  Diabetes,  Endocrine  and 
Metabolic  Diseases:  Digestive  Diseases  and 
Nutrition;  and  Kidney  Diseases,  Urology  and 
Hematology  Research,  National  Institutes  of 
Health) 

NIH  programs  are  not  covered  by  0MB 
Circular  A-95  because  they  fit  the  description 
of  "programs  not  considered  appropriate"  in    ' 
section  8(b)  (4)  and  (5)  of  that  Circular. 

Dated:  May  18, 1982. 
Betty ).  Beveridge, 
NIH,  Committee  Management  Officer. 

[FR  Doc  82-14136  Piled  5-20-82: 10:53  am) 
BILUNQ  COOE  414(M)1-M 


Board  of  Scientific  Counselors 
Division  of  Cancer  Treatment;  National 
Cancer  Institute  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  DCT,  National 
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Cancer  Institute.  June  3-4. 1982.  to  be 
held  at  the  Sheraton  Potomac  Inn.  Shady 
Grove  Road  at  Route  270.  Rockville. 
Maryland  20205.  This  meeting  will  be 
open  to  the  pubhc  on  June  3, 1982,  from 
8:30  a.m.  until  approximately  5  p.m..  and 
again  on  June  4. 1982.  from  8:30  a.m. 
until  adjournment,  to  review  program 
plans,  contract  recompetitions  and 
budget  for  the  DCT  program. 
Attendance  by  the  pubUc  will  be  limited 
lo  space  available. 

In  accordance  with  the  provisions  set 
forth  in  Section  552b(c){6).  Title  5.  U.S. 
Code  and  Section  10(d)  of  Pub.  L.  92-463, 
the  meeting  will  be  closed  to  the  public 
on  June  3. 1982,  from  approximately  5 
p.m.  to  adjournment,  for  the  review, 
discussion  and  evaluation  of  individual 
programs  and  projects  conducted  by  the 
National  Institutes  of  Health,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Mrs.  Winifred  Lumsden,  the 
Committee  Management  Officer, 
National  Cancer  Institute,  Building  31, 
Room  lOA-06.  National  Institutes  of 
Health.  Bethesda.  Maryland  20205  (301/ 
496-5706)  will  provide  summaries  of  the 
meeting  and  rosters  of  committee 
members,  upon  request. 

Dr.  Bruce  A.  Chabner.  Acting  Director. 
Division  of  Cancer  Treatment,  National 
Cancer  Institute.  Building  31.  Room  3A- 
52,  National  Institutes  of  Health, 
Bethesda,  Maryland  20205  (301/49&- 
4291)  will  furnish  substantive  program 
information. 

Dated:  May  13. 1982 
Betty  J.  Beveridge, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  82-14133  Filed  5-20-82: 10:53  am) 
WLUNG  CODE  414(H)1-M 


Board  of  Scientific  Counselors,  NEi; 
National  Eye  institute,  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors.  National  Eye 
Institute,  June  7  and  8, 1982.  Building  31, 
Room  6A-35,  National  Institutes  of 
Health,  Bethesda,  Maryland. 

This  meeting  will  be  open  to  the 
public  on  June  7  8:30  a.m.  until 
approximately  4:00  p.m.  for  general 
remarks  by  the  Institute's  Scientific 
Director  on'matters  concering  the 
intramural  programs  of  the  National  Eye 
Institute.  Attendance  by  the  public  will 
be  limited  to  space  available. 

In  accordance  with  provisions  set 
forth  in  section  552b(c)(6),  Title  5,  U.S. 


Code  and  section  10(d)  of  Pub.  L  92-463, 
the  meeting  will  be  closed  to  the  public 
on  June  7  from  approximately  4«)  p.m. 
until  adjournment  on  June  8  for  review, 
discussion,  and  evaluation  of  individual 
projects  conducted  by  the  Section  of 
Experimental  Biology  and  by  the  Section 
of  Experimental  Anatomy  of  the 
Laboratory  of  Vision  Research,  NEI. 
This  evaluation  and  discussion  could 
reveal  personal  information  concerning 
individuals  associated  with  the  projects, 
including  consideration  of  personnel 
qualifications  and  performance,  and  the 
competence  of  individual  investigators, 
the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy.  Consequently,  this 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure. 

Ms.  Mary  Carter,  Committee 
Management  Officer.  National  Eye 
Institute,  Building  31.  Room  6A03. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205  (301)  496-4903,  will 
provide  summaries  of  the  meeting  and 
rosters  of  committee  members. 

Substantive  program  information  may 
be  obtained  from  Dr.  Jin  Kinoshita, 
Scientific  Director,  National  Eye 
Institute,  Building  31,  Room  6A04, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20205  (telephone)  (301)  496- 
7483. 

Dated  May  3. 1962. 
Betty  J.  Beveridge, 

NIH  Committee  Management  Officer. 

(FR  Doc.  82-14137  Filed  5-20-82: 1053  am| 
MLUNG  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 


[PHX-081900] 

Arizona;  Order  Providing  for  Opening 
of  Public  Lands 

Correction 

In  FR  Doc.  82-11271,  published  at  page 
17867.  on  Monday,  April  28, 1982.  on 
page  17867.  in  the  first  column,  under  "T. 
19  N..  R.  21  W.."  in  the  eleventh  line 
"SV^NVi;"  should  be  corrected  to  read 
"S%NM8.S%:" 

BIIXINGCOOE  1S0$-»4I 


Draft  Chains  Plan  Antendment  and 
WHdemess  Environmental  Impact 
Statement 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availability  of  and 
public  hearing  on  the  Draft  Challis  Plan 


Amendment  and  Wilderness 
Environmental  Impact  Statement 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969  and  section  603(a)  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  the  Department  of  the 
Interior  has  prepared  a  Draft  Plan 
Amendment  and  Wilderness 
Environmental  Impact  Statement  for 
four  Wilderness  Study  Areas  (WSAs)  in 
the  Challis  Planning  Unit  Salmon 
District  Idaho.  The  four  WSAs  contain 
110,110  acres.  Tlie  proposed  action 
recommends  48,500  acres  as  non- 
suitable  for  wilderness  and  59,680  acres 
as  suitable  for  wrildemess.  A 
recommendation  for  1.930  acres  has 
been  deferred  to  allow  joint  study  with 
an  adjacent  U.S.  Forest  Service  RARE  II 
Further  Planning  Area. 

Copies  of  the  Draft  Challis  Plan 
Amendment  and  Wilderness 
Environmental  Impact  Statement  are 
available  for  review  at  the  following 
locations: 

Salmon  District  Office.  Bureau  of  Land 
Management  Highway  93  South,  Box    ) 
430,  Salmon,  Idaho  83467.  Telephone 
(208)  756-2201. 
Idaho  State  Office,  Bureau  of  Land 
Management  Federal  Building,  500  W. 
Fort  Street  Boise.  Idaho  83724. 
Telephone  (208)  334-1770. 
Public  Affairs,  Bureau  of  Land 
Management  Interior  Building,  18th 
and  C  Street  NW,  Washington.  D.C 
20240.  Telephone  (208)  343-5717. 
DATES:  Written  comments  on  the  Draft 
statement  are  invited  and  should  be 
submitted  by  August  2, 1982.  A  public 
hearing  as  required  by  section  3(d)  of 
the  Wilderness  Act  will  be  held  on  June 
30, 1982  at  7.-00  p.m.  at  the  Northgate  Inn 
in  Challis,  Idaho. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  District  Manager, 
Bureau  of  Land  Management  Box  430. 
Salmon,  Idaho  83467. 

FOR  FURTHER  INFORMATKM  CONTACn 

David  Wolf,  Bureau  of  Land 
Management,  Box  430,  Sahnon.  Idaho 
83467.  Telephone  (208)  756-2201. 

or 
George  Weiskircher,  Bureau  of  Land 
Management,  Idaho  State  Office,  Box 
042,  Federal  Building.  550  W.  Fort  Street, 
Boise,  Idaho  83724.  Telephone  (208)  334- 
1748. 

SUPPLEMENTARY  INFORMATION: 

Individuals  wishing  to  testify  may  do  so 
by  appearing  at  the  hearing  place 
previously  specified.  Persons  wishing  to 
give  testimony  will  be  limited  to  10 
minutes  with  written  submissions 
invited.  Prior  to  giving  testimony  at  the 
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public  hearing,  individuals  or 
spokespersons  are  requested  to  contact 
the  Salmon  District  Manager  at  the 
above  address. 

Dated:  May  10. 1982. 
Clair  M.  Whhiock. 
State  Director. 

|FR  Doc.  8Z-US57  Filad  5-20-82:  a-.4S  am) 
nUJNO  CODE  4310-S4-M 


issuance  of  Disclahner  of  Interest  to 
Lands  In  Nevada 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Issuance  of  Disclaimer 
of  Interest  in  Lands  in  Nevada. 

summary:  Notice  is  hereby  given  that 
the  United  States  of  America,  pursuant 
to  the  provisions  of  section  315  of  the 
Federal  Land  Pohcy  and  Management 
Act  of  1978  (43  U.S.C  1745).  does  hereby 
give  notice  of  its  intention  to  disclaim 
and  release  all  interest  to  the  owners  of 
record  for  the  following  described 
property,  to-wit 

Those  lands  in  Elko  County.  Nevada, 
situated  between  the  westerly  boundary 
of  Franklin  Lake  as  evidenced  by  the 
meander  Une  as  shown  on  the  plats 
approved  by  the  U.S.  Surveyor  General 
for  Nevada  on  March  29, 1870,  and  the 
lines  designated  as  Partition  Lines  A 
and  B  and  Center  Line  of  Franklin  Lake 
on  the  plats  accepted  by  the  Assistant 
Commissioner  of  the  General  Land 
Office  on  July  2, 1926,  said  plats  being 
the  survey  of  Townships  28  and  29 
North,  Range  58  East,  and  Townships  28, 
29  and  30  North,  Range  59  East,  Mount 
Diablo  Meridian,  Nevada:  and  said 
lands  being  more  particularly  described 
using  the  bearings  and  distances  from 
the  official  General  Land  Office  plats 
and  field  notes  as  follows: 

Commencing  at  the  east  quarter  comer  of 
Section  15.  T.  28  N..  R.  58  E.,  Mount  Diablo 
Meridian,  Nevada,  thence  north,  7X10  diains 
distance  to  the  meander  comer  of  Sections  14 
and  15  which  it  the  true  point  of  beginning; 
Thence  with  the  1870  mdander  line  of 
Franklin  Lake  in  T.  28  N..  R.  58  E. 
through  Section  15: 
N.  28°00'  W..  18.25  chains, 
N.  19*45'  W.,  18.00  chains,  to  the  meander 
comer  of  Sections  10  and  15; 
Thoice  through  Section  1ft 
N.  43*00'  W..  19.10  chaint, 
N.  32'3ff  W.,  27.00  chains, 
N.  42*30'  W..  55.00  chains,  to  the  meander 
comer  of  Sections  9  and  10; 
Thence  through  Section  9; 
N.  33*00'  W..  3.80  chains,  to  the  memder 
comer  of  Sections  4  and  9 
Thence  through  Section  4; 
N.  woe-  W,  41.10  chains. 
N.  04*00'  W.,  39XX)  chains,  to  the  meander 
comer  of  Section  4, 


T.  28  N.,  R.  58  E..  and  Section  33,  T.  29  N.. 

R.58E.: 
Thence  with  the  1870  meander  line  of 

Franklin  L.ake  in  T.  29  N.,  R.  58  E., 

through  Section  33; 
N.  02*15'  W..  13.00  chains. 
N.  83*00'  W..  12X0  chains, 
N.  38*30*  E..  23J»  chains, 
N.  02*00"  W,  22.00  chains. 
N.  01*00'  R,  25.20  chains,  to  the  meander 

comer  of  Sections  28  and  33: 
Thence  through  Section  28; 
N.  21*30'  W..  55.00  chains, 
N.  40*45'  E.,  24.00  chains, 
N.  78*00*  E.,  15.60  chains,  to  the  meander 

comet  of  Sections  27  and  28; 
TTience  through  Section; 
N.  66*15'  E.,  19.70  chains,  to  the  meander 

comer  of  Sections  22  and  27; 
Thence  through  Section  22; 
N.  22*45'  E,  17D0  chains, 
N.  74*15'  E.,  30.00  chains, 
N.  55*30'  E.,  12.00  chains. 
N.  04*30'  W.,  22.00  chains, 
N.  24*00"  W.,  7.00  chams, 
N.  71*15'  W,  4.00  chatas, 
N.  22*00"  E.,  21.60  chains,  to  the  meander 

comer  of  Sections  15  and  22; 
Thence  through  Section  15; 
N.  15*30'  E..  tZJOO  chains, 
N.  71*00'  W..  8.00  (iains, 
N.  20*15'  W..  38.00  chains. 
N.  41*30'  E.,  3a00  chains, 
N.  01*00'  W.,  3.40  chains,  to  the  meander 

comer  of  Sections  10  and  15; 
Thence  through  Section  1ft 
N.  02*00'  E..  21.00  chains, 
N.  57*00*  E.,  12.40  chains,  to  the  meander 

comer  of  Sections  10  and  11; 
Thence  through  Section  11; 
N.  67*15'  E..  43.00  chains. 
N.  40*30*  E.,  9.00  chains. 
S.  79*30' E.,  16.00  chains, 
N.  88*45'  E.,  22.70  chains,  to  the  meander 

comer  of  Sections  11  and  12; 
Thence  through  Section  12; 
N.  70*15'  E.,  71.35  chains,  to  the  meander 

comer  of  Sections  1  and  12; 
Thence  through  Section  1; 
N,  36*30'  E.,  22.44  chains,  to  the  meander 

comer  of  Sections  1,  T.  29  N., 
R.  58  E..  and  Section  6.  T.  29  N.,  R.  59  B.; 
Thence  with  the  1870  meander  line  of 

Prankhn  Lake  in  T.  29  N..  R.  59  E.. 

through  Section  6; 
N.  48*15'  E.,  18.00  chains, 
N.  44*15'  E.,  25.00  chains, 
N.  05*30*  E.,  9JX)  chains. 
N.  41*15'  E.,  33.42  chains,  to  the  meander 

coraer  of  Sections  6,  T.  29  N., 
R.  59  E..  and  Section  31.  T.  30  N.,  R.  59  B.. 
Thence  widi  the  1870  meander  line  of 

Franklin  Lake  in  T.  30  N.,  R.  50  E.. 

through  Section  31; 
N.  14*00*  W.,  6.00  chains, 
N.  50*00'  £..  laOO  chains. 
N.  65*00'  E.,  22.30  chains,  to  the  meander 

corner  of  Sections  31  and  32; 
Thenoe  through  Section  32; 
N.  55*30'  E.,  19.00  chains, 
N.  eS'OO"  E.,  17.00  chains, 
N.  63*00*  E..  55.00  chains,  to  the  meander 

comer  of  Sections  32  and  33; 
Thenoe  through  Sectioa  33; 
N.  20*1S'  B.,  19.00  chains. 


N.  77*00'  E..  12.70  chains,  to  the  meander 

comer  of  Sections  28  and  33; 
Thence  through  Section  28; 
N.  55*00'  E.,  1600  chains. 
N.  70*00'  E.,  17.00  chains, 
N.  32*00'  E.,  13.00  chains. 
N.  41*45'  E.,  23.00  chains. 
N.  29*30'  E.,  23.20  chains,  to  the  meander 

comer  of  Sections  27  and  28; 
Thence  through  Section  27; 
N.  72*30'  E..  13.00  chams, 
N.  45*00*  E..  1870  chains,  to  the  meander 

comer  of  Sections  22  and  27; 
Thence  with  the  1870  meander  line  as 

adjusted  and  shown  on  the  plat  of  T.  30 

N..  R.  59  E.,  accepted  July  2. 1926.  throng 

Section  22; 
N.  43*48'  E..  9.65  chains. 
S.  8r20*  E.,  3.00  chains, 
S.  56*44'  E,  5.95  chains,  to  the  mtersection 

with  the  meridional  section  line  of 

Section  22  which  point  is  the  northerly 

line  of  Partition  Line  B  as  shown  on  said 

plat  of  T.  30  N.,  R.  59  E.,  accepted  July  2. 

1926; 
Thence  along  said  Partition  Line  B 
S.  6*15"  W..  ISaTO  chains,  to  AP 15  on  the 

Center  Line  of  Franklin  Lake. 
Thence  along  said  Center  Line  of  Franklin 

Lake  as  shown  on  the  Plats  of  Ts.  28  and 

29  N.,  R.  58  E.,  and  Ts.  29  and  SO  N..  R  59 

E..  accepted  luly  22, 1926; 
S.  53*3^  W.,  89.00  chains,  to  AP  14, 
S.  66*00'  W.,  45.00  chains,  to  AP  IS, 
S.  51*0^  W.,  89.50  diains,  to  AP  12, 
S.  58*00*  W.,  40.00  chains,  to  AP  11, 
S.  32*30*  W..  37.30  chains,  to  AP  10, 
S.  48*45'  W.,  56.40  chains,  to  AP  9, 
S.  56*30'  W.,  36.00  chains,  to  AP  8. 
S.  50*45'  W..  86.10  chains,  to  AP  7, 
S.  14*30*  W..  95.80  chains,  to  AP  6, 
S.  24*30*  W,  76.90  chains,  to  AP  5, 
S.  38*45'  W.,  35.40  chains,  to  AP  4. 
S.  29*45*  W.,  88.W  chains,  to  AP  3. 
S.  06*15'  W.,  45.00  chains,  to  AP  2. 
S.  51*00*  E.,  64.00  chains,  to  AP  1, 
Thence  along  Partition  Line  A  as  shown  on 

said  plat  of  T.  28  N.,  R.  58  E.; 
S.  20*30'  W.,  108.30  chains,  to  the  meander 

comer  of  Sections  14  and  15,  T.  28  N.,  R. 

58  E.,  and  the  point  of  beginning. 

After  review  of  the  official  records 
and  the  original  public  land  survey,  it  is 
the  position  of  the  Bureau  of  Land 
Management  that 

1.  Franklin  Lake  is  now  a  dry  lake  bed 
and  it  has  been  since  the  early  19008. 

2.  The  original  meanders  of  Frankhn 
Lake  were  properly  run. 

3.  FrankHn  Lake  was  non-navigable. 

4.  The  lowering  of  the  water  by 
natural  or  artificial  means  did  not 
change  ownership  of  the  lands 
uncovered. 

5.  The  Government's  title  to  ^le 
upland  entitles  it  to  accretion  and 
reliction  of  the  bed  of  the  lake  as  far  as 
the  center  but  not  beyond. 

6.  The  land  on  the  west  of  Franklin 
Lake  was  patented  and  the  land  on  the 
east  remained  public  land. 
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7.  There  is  no  Federal  interest  in  the 
west  half  of  Franklin  Lake. 

Any  person  washing  to  submit  a 
protest  or  comments  on  the  above 
disclaimer  should  do  so  by  writing 
before  the  expiration  of  August  19, 1982. 
•  If  no  protestfs)  is  received,  the 
disclaimer  wiU  be  effective  on  the  date 
set  out  below. 

EFFECTIVE  DATE:  Disclaimer  of  title  'and 
release  of  all  interest  of  the  United 
States  shall  issue  on  August  19, 1982. 
ADDRESS:  Information  concerning  these 
lands  and  the  proposed  disclaimer  may 
be  obtained  from  the  protest  filed  with: 
Director  (320).  Bureau  of  Land 
Management.  1800  C  Street,  N.W.. 
Washington,  D.C.  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Beauchamp,  (202)  343-8693. 
D.  Dean  Bibles, 
A  ssistant  Director. 

[FR  Doc  8Z-139S6  Filed  5-20-82:  8:45  am) 
BILUNO  CODE  4310-«4-« 


Wilderness  Protest  Decision 

A  total  of  six  protest  letters  were 
received  during  the  period  specified  to 
protest  the  December  1981  decision  on 
the  Stateline  area  wilderness  inventory. 
This  decision  was  published  in  the 
December  18, 1981,  issue  of  the  Federal 
Register.  The  following  three  Wilderness 
Study  Areas  (WSA's)  had  been 
identified  totalling  304,129  acres: 


ID-16-48C.. 

Ofl-3-19S/ID-16-48b- 
ID-16-53/NV/01O- 
103  A. 


Little  Owyhee  River 

Omytiee  River  Cartyon. 
South  ForV  Owyhee 
River. 


Acres 


24,677 

229.100 

50,352 


The  remaining  321,866  acres  in  the 
inventory  area  were  dropped  as  lacking 
in  wilderness  characteristics. 

The  six  letters  included  protests 
against  the  WSA  decision  as  well  as 
against  the  decision  to  drop  acreage. 
Several  letters  dealt  with  only  one  unit, 
while  one  letter  included  comments  on 
eight  units.  Only  three  areas  included  in 
the  December  1981  decision  were  not 
covered  in  any  of  the  protests — the 
Juniper  Basin  and  Little  Goose  Creek 
Units  (dropped  in  entirety),  and  the 
dropped  pcntion  of  the  South  Fork 
Owyhee  River  Unit. 

Analysis  of  the  statements  in  the 
protest  letters  revealed  a  variety  of 
conunents  on  wilderness  characteristics, 
particularly  on  the  naturalness  and  the 
solitude-recreation  evaluations. 

Many  of  the  statements  made  in  these 
protest  letters  had  already  been 
conveyed  to  BLM  during  earlier 
comment  periods  and  thus  had  been 


taken  into  account  prior  to  the  final 
decisioiL  New  information,  in  many 
instances,  expressed  differences  of 
opinion  on  highly  subjective  factors 
used  to  determine  wilderness 
characteristics,  but  did  not  point  out 
inaccuracies  in  the  BLM  data  or  in  the 
method  used  to  conduct  the  inventory. 

The  only  change  that  was  warranted 
as  a  result  of  the  protests  is  in  the 
northwestern  portion  (in  Oregon)  of  the 
Owyhee  River  Canyon  Unit,  where  300 
additional  acres  are  being  dropped  in 
response  to  comments  in  one  protest 
letter.  This  change  is  based  on  new 
information  provided  on  the  cumulative 
impacts  that  man-made  intrusions  have 
on  the  wilderness  characteristics  in  an 
extremely  narrow  portion  of  the  unit. 

This  change  reduces  the  WSA  acreage 
in  the  three  units  with  303,829  acres  now 
identified  as  WSA's.  Dropped  acreage 
now  totals  322,166  acres. 

Upon  publication  in  the  May  21, 1982, 
issue  of  the  Federal  Register,  this 
decision  on  the  protests  will  be  subject 
to  appeal.  Any  person  adversely 
affected  by  the  decision  may  appeal 
under  the  provisions  of  Title  43,  Code  of 
Federal  Regulations  (CFR),  Part  4,  and 
as  amended  in  45  FR  5713. 

Although  portions  of  the  areas 
involved  in  the  protest  are  in  three 
states — Idaho,  Oregon,  and  Nevada — to 
simplify  the  appeal  procedure,  please 
file  correspondence  related  to  appeals 
with  the  Idaho  State  Office  at  the 
following  address:  Bureau  of  Land 
Management  Idaho  State  Office, 
Federal  Building,  Box  042,  550  W.  Fort 
Street,  Boise,  ID  83724. 
John  S.  Davis, 
Acting  Chief,  Division  of  Resources. 

(FR  Doc.  82-13956  Filed  5-20-82:  8:45  «mj 
BILLING  CODE  4310-e4-M 


Alabama;  Call  for  Expressions  of 
Leasing  Interest  in  Coal 

agency:  Bureau  of  Land  Management, 
Interior,  Eastern  States  Offfice. 
action:  Call  for  Expressions  of  Leasing 
Interest  in  Coal. 

SUMMARY:  This  call  for  expression  of 
coal  leasing  interest  is  to  integrate 
potential  lessees'  data  and  needs  into 
the  coal  activity  planning  phase  of  the 
federal  coal  management  program  in  the 
Southern  Appalachian  Coal  Region.  The 
data  received  from  this  call  will  be  used 
along  with  existing  data  to  delineate 
tracts  which  would  be  considered  for 
possible  competitive  leasing. 
DATE:  Responses  to  this  notice  may  be 
received  until  July  19, 1982. 
ADDRESS:  Responses  should  be  sent  to 
Robert  Todd,  Manager,  Tuscaloosa 


Office,  Bureau  of  Land  Management.  51B 
19th  Avenue.  Tuscaloosa.  AL  35401  and 
to  George  Brown.  Minerals  Manager. 
Minerals  Management  Service,  Eastern 
Region.  1951  iGdwell  IMve.  Suite  601. 
Vienna,  VA  22180. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  M.  Wilson.  Tuscaloosa  Office. 
Bureau  of  Land  Management.  (205)  759- 
5441  or  Jeff  Williams,  Eastern  States 
Office,  Bureau  of  Land  Management.  350 
S.  Pickett  Alexandria,  VA  22304,  (703) 
235-3630. 

SUPPLEMENTARY  INFORMATION:  In  FR 

VoL  47,  No.  88,  page  19588,  published 
May  6, 1982,  an  advance  notice  of  intent 
to  call  for  expressions  of  interest  in  coal 
leasing  was  published. 

This  notice  is  to  advise  you  than  die 
official  call  for  expressions  of  leasing 
interest  for  the  area  acceptable  for 
futher  consideration  for  coal  leasing 
located  within  the  North  Central 
Alabama  Land  Use  Analysis  is  now  in 
effect.  Expressions  of  interest  under  this 
call  may  be  submitted  until  July  19, 1982, 
to  the  Manager,  Tucaloosa  Office, 
Bureau  of  Land  Management  518 19th 
Avenue,  Tuscaloosa.  Alabama  35401. 
telephone  (205)  759-5441. 

Maps  and  other  detailed  information 
on  the  above  mentioned  areas  found 
acceptable  for  further  consideration  for 
coal  leasing  may  be  obtained  from  the 
Tuscaloosa  Office  at  the  address  given 
above. 

This  call  for  expressions  of  interest  is 
the  first  step  in  activity  planning  under 
the  coal  management  program.  It  is 
being  made  before  any  tract  boundaries 
are  delineated  within  an  area  found 
acceptable  for  further  consideration  for 
coal  leasing  through  conducting  the  coal 
screening/planning  process,  including 
the  apphcation  of  the  Department  of  the 
Interior's  final  coal  unsuitability  criteria. 
The  results  of  this  call  will  provide 
significant  information  that  will  be 
employed  in  delineating  tracts  that 
might  be  put  up  for  lease  sale  after  tract 
ranking,  selection,  scheduling,  and 
analysis  processes  that  are  integral 
parts  of  the  Federal  coal  program 
defined  in  43  CFR  Subpart  3420. 

Expressions  of  interest  from  small 
business  and  public  bodies  are  actively 
invited  in  accordance  with  the 
provisions  of  43  CFR  3420.1-4  which 
state  that  a  reasonable  number  of  lease 
tracts  will  be  reserved  and  offered 
through  competitive  lease  sales  to  those 
qualifying  under  the  definitions  of  public 
bodies  and  small  coal  and  mining 
businesses.  Entitities  desiring  special 
leasing  opportimities  as  a  public  body 
should  state  their  intentions  in  their 
expressions  of  leasing  interest  for 
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possible  pubiK  body  set-asides.  Proof  of 
public  body  status  and  evidence  of 
qualification  as  required  by  43  CFR 
342ai-4(b)(l)(ii)  shall  be  submitted  with 
the  expression  of  interest. 

An  expression  of  interest  is  not  an 
application.  The  major  purpose  of  this 
call  for  expression  of  interest  is  to 
integrate  potential  lessees'  data  and 
needs  with  the  process  of  delineating 
the  logical  mining  units  which  will  be 
considered  prior  to  a  lease  sale. 
Examples  of  the  types  of  concerns  that 
may  influence  the  delineation  of  tracts 
as  proposed  in  expressions  of  interest 
include:  The  competitive  nature  of  the 
tract,  access  needs,  mining  efficiency, 
future  coal  development  potential, 
resource  conservation,  and  State 
preference  and  priorities.  BLM  hopes  to 
gain  sufficient  information  from  this  call, 
as  well  as  from  its  own  site  specific 
analysis,  to  identify  areas  in  which  data 
are  of  sufficient  detail  to  uhimately 
make  a  fair  market  value  determination 
of  specific  tracts. 

The  expressions  of  leasing  interest 
should  include  the  following  data  where 
applicable: 

1.  Quantity  needs  (total  tonnage, 
average  tons  per  year,  and  year  during 
whidi  production  should  commence)  for 
both  coal  producers  and  users; 

2.  Quality  needs  (types  and  grades  for 
coal)  for  both  producers  and  users. 

3.  Coal  reserve  or  drilling  data  of  a 
proprietary  nature  that  the  company 
may  have  pertaining  to  the  expression  of 
interest  area  should  be  submitted  to  the 
Minerals  Management  Service.  This 
request  is  made  based  on  lack  of  total 
coal  reserve  data  by  the  MMS  at  this 
time.  Lack  of  reserve  data  may  eliminate 
areas  for  tract  delineation. 

4.  Location. 

a.  Tracts  desired  by  mining  companies 
(narrative  description  with  dehneation 
on  a  minerals  status  map,  available  from 
the  BLM  T«scaloosa  Office). 

b.  Public  and  private  industry  user 
facihties  in  region. 

c.  If  no  location  is  indicated,  but  other 
specified  data  are  provided,  the 
expression  will  still  be  considered.  In 
the  joint  BLM/MMS  delineation  team 
will  locate  the  tract 

5.  Type  of  Mine. 

a.  Surface  or  underground. 

b.  Technique  of  mining  (i.e.  longwall, 
room  and  pillar,  dragline,  etc.) 

6.  Proposed  Uses  of  Coal. 

a.  By  mining  companies. 

b.  By  public  and  private  industries. 

7.  Whan  coal  is  consumed  (ioclades 
extra-regional  markets). 

8.  Transportation  Needs  (i.e.  railroada, 
pipeUnes,  eta). 

a.  Existing  facihties. 


b.  Proposed  facilities  and 
development  timing. 

9.  Available  Sources  of  Coal. 

a.  Presently  operative. 

b.  Contingency  or  other  resources. 

10.  Information  Relating  to  Mineral 
Ownership. 

a.  Information  on  surface  owner 
consents  previously  granted;  e.g.  a 
description  of  the  location  of  the 
property,  whether  consents  are 
transferable,  etc. 

b.  Commitments  from  fee  owners  of 
associated  non-Federal  coal. 

11.  Special  qualifications  for  public 
bodies  requesting  special  leasing 
opportunities.  These  specific 
requirements  are  listed  in  43  CFR 
3471.1-S. 

An  individual,  business  entity, 
governmental  entity  or  public  body  may 
participate  and  submit  expressions  of 
leasing  interest  under  this  call. 

In  addition,  at  this  time  BLM  would 
like  to  invite  participation  by  public 
interest  groups  or  individuals  that  have 
interest  in  the  second-round  coal 
activity  planning  and  the  Alabama  Sub- 
region  of  the  Southern  Appalachian  Coal 
Production  Region  and  affected 
environment.  For  further  information  in 
this  regard,  please  contact 
Environmental  Impact  Statement  Team 
Leader  Edwin  Roberson  at  the 
Tuscaloosa  Project  Office. 
D«niM  P.  Meridith. 
Acting  Eastern  States  Director. 

|FR  Doc.  (1-1*041  Fned  S~Z0-82:  8.-4S  «mj 
BILUNQ  COM  431044-M 

lUT-060-1381 

Utah;  Proposed  WUdemess  Inventory 
Decision  on  the  Reassessment  of 
Negro  Bill  Canyon 

AQCNCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  As  directed  by  the  Interior 
Board  of  Land  Appeals  (IBLA)  in  a 
decision  dated  March  15, 1982,  the  Utah 
BLM  has  made  a  reassessment  of  the 
outstanding  opportunities  for  solitude 
and  primitive  and  unconfined  recreation 
wilderness  characteristics  within  the 
Negro  Bill  Canyon  intensive  inventory 
unit  (UT-OeO-138).  The  reassessment  of 
these  wilderness  characteristics 
concludes  that  both  characteristics  are 
present  and  that  7,820  acres  should  be 
identified  as  a  wilderness  study  area 
(WSA).  TTie  remainder  of  the  9,420  acre 
unit  (1,800  acres)  contains  human 
imprints  which  creates  an  apparent  loss 
of  naturalness  within  the  unit.  A  small 
boimdary  adjustment  is  also  included  in 
this  acreage  as  per  Organic  Act  ^ 


Directive  78-61,  Change  3,  l.f.(2)(b)  and 
(c).  Therefore,  the  proposed  decision  is 
to  identify  a  7,620  acre  portion  of  the 
unit  as  a  wilderness  study  area  (WSA). 

Persons  are  invited  to  submit 
information  to  BLM  by  June  20, 1982  on 
the  above  described  wilderness 
characteristics  within  intensive 
inventory  unit  UT-060-138.  After 
examination  and  consideration  of  the 
information  submitted  the  final 
wilderness  inventory  decision  on  this 
unit  will  be  announced.  Information 
should  be  submitted  to  Gene  Nodine, 
District  Manager,  125  West  2nd  South 
Main,  P.O.  Box  9ff0,  Moab.  Utah  84532. 

The  reassessment  of  the  outstanding 
opportunities  criteria  wes  brought  about 
as  a  result  of  an  administrative  appeal 
to  IBLA  by  the  Utah  Chapter  Sierra 
Club.  IBLA  set  aside  the  earlier  decision 
and  remanded  the  case  for  further 
action  by  BLM.  This  reassessment  is 
consistent  with  the  action  of  IBLA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kent  Biddulph.  BLM  Utah  State  Office. 
(801)  524-4257. 

Dated:  May  14, 1982. 
Roland  G.  Robiaoo, 

State  Director. 

|FR  Doc.  82-13893  Filed  5-30-62:  MS  unl 
MLUNQ  COOC  431«-MHi 

Fish  and  Wildlifs  Servica 

Endangered  Species  Permit;  Receipt 
of  Application;  Stanley  D.  Fejta,  et  al. 

Applicant:  Stanley  D.  Fejta,  Metairie, 
Louisiana;  PRT  2-9149 

The  applicant  requests  a  permit  to 
purchase  four  (4)  nene  geese  [Branta 
sandvicensis)  in  interstate  commerce 
from  Ladywood  Game  Farm,  Poulsbo, 
WA  for  enhancement  of  progagation. 

Applicant:  Milwaukee  County  Zoo, 
Milwaukee,  Wisconsin;  PRT  2-9150 

The  applicant  requests  a  permit  to 
import  one  female  captive-bred  bactrian 
camel  [Camelus  bactrianus)  from  the 
Toronto  Zoo,  Ontario,  Canada  for 
enhancement  of  propagation. 

Applicant  E.G.  &  G.  Energy 
Measurements  Group,  Goleta, 
California;  PRT  2-4573 

The  applicant  requests  an  amendment 
to  their  permit  to  allow  for  radio-tagging 
blunt-nosed  leopard  lizards 
(Crotaphytus  silus)  and  to  expand  their 
location  where  authorized  activities  can 
be  conducted  to  include  the  entire 
known  range  of  blunt-nosed  leopard 
hzards  and  the  San  Joaquin  kit  fox 
( VuJpes  macrotis  mutica].  These 
activities  are  being  carried  out  for  the 
purpose  of  scientific  research. 
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Applicant:  Cincinnati  Zoo,  Cincinnati. 
Ohio:  PftT  2-9128 

The  applicant  request  a  period  to 
export  one  female  captive-bred  Ocelot 
[Fe/is  pordalis]  to  the  Japan  Felinae 
Research  Institute,  Tokyo,  Japan,  for 
enhancement  of  progagation. 

Humane  care  and  treatment  during 
transport  has  been  indicated  by  the 
applicants. 

Documents  and  other  information 
submitted  with  this  application  are 
available  to  the  public  during  normal 
business  hours  in  Room  601. 1000  N. 
Glebe  Road.  Arlington,  Virginia,  or  by 
writing  to  the  U.S.  Fish  and  WUdlife 
Service,  Federal  Wildlife  Permit  Office. 
P.O.  Box  3654.  Arlington,  VA  22203. 

Interested  persons  may  comment  on 
this  application  on  or  before  June  21. 
1982  by  submitting  written  data,  views, 
or  arguments  to  the  above  address. 
Please  refer  to  the  file  number  when 
submitting  comments. 

Dated:  May  14. 1982. 
R.  K.  Robinson. 

Chief,  Branch  of  Permits,  Federal  Wildlife 
Permit  Office. 

|FR  Doc.  82-13978  Piled  5-20-82:  8:45  am] 
BILUNQ  OOOE  43110-S5-M 


Office  of  the  Secretary 

Prohibition  of  Federal  Flood  Insurance 
on  Undeveloped  Coastal  Barriers; 
Preliminary  Identification 

AGENCY:  Office  of  the  Secretary,  Interior. 
action:  Notice  of  Availability  of  Draft 
Environmental  Impact  Statement  and 
Additional  Draft  Maps. 

summary:  This  Notice  announces  the 
availability  of  a  draft  environmental 
impact  statement  (DEIS)  prepared  with 
regard  to  the  Secretary  of  the  Interior's 
responsibihty  to  (1)  designate 
undeveloped  coastal  barriers,  as 
reflected  in  a  draft  document  entitled 
"Undeveloped  Coastal  Barriers: 
Definitions  and  Delineation  Criteria" 
(January  15. 1982—47  FR  2283),  and  (2) 
to  report -to  Congress  with 
recommendations  (if  any)  regarding 
changes  to  the  term  "coastal  barriers". 

The  Notice  also  announces  the 
availabflity  of  additional  draft 
delineations  developed  as  a  result  of 
public  response  to  the  January  15, 1962, 
draft  maps.  A  list  of  the  new  maps  is 
included  below. 
DATES:  Comments  on  the  draft 
environmental  impact  statement  should 
be  received  no  later  than  July  14, 1982. 
Comments  on  the  additional  draft  maps 
should  be  received  on  or  before  June  11. 
1982. 


ADDRESSES:  Comments  on  all  materials 
should  be  sent  to  Mr.  Ric  Davidge, 
Chairman,  Coastal  Barriers  Task  Force, 
U.S.  Department  of  the  Interior. 
Washinjgton.  DC.  20240. 
FOR  FURTHER  INFORMATION  CONTACT 
Draft  Environmental  Impact  Statement- 
Mr.  Hardy  Pearce,  Manager;  Coastal 
Barriers  Task  Force;  the  National  Park 
Service — 780;  United  States  Department 
of  the  Interior,  Washington.  D.C  20243. 
(202)  272-3566.  Draft  Maps:  Mr.  Robert 
A  Peoples.  U.S.  Fish  and  Wildlife 
Service — 250.  United  States  Department 
of  the  Interior,  Washington,  D.C.  20240. 
(202)  343-6307. 

SUPPLEMENTARY  INFORMATION:  As 

enacted  on  August  13, 1981,  section  341 
of  the  Omnibus  Budget  Reconciliation 
Act  of  1981.  established  a  two-fold 
responsibility  for  the  Secretary  of  the 
Interior  with  regard  to  the  designation  of 
undeveloped  coastal  barriers.  Under  this 
provision,  the  Secretary  s  directed  to: 

•  Conduct  a  study  for  tlie  purptose  of 
designating  undeveloped  coastal  barriers 
and  to  provide  a  report  to  Congress 
concerning  the  conclusions  of  such  study 
and  any  recommendations  regarding  the 
definition  of  the  term  "coastal  barriers"; 
and, 

•  To  designate  undeveloped  coastal  bamers. 

Consistent  with  these  responsibilities, 
the  secretary  of  the  Interior  established 
a  Coastal  Barriers  Task  Force.  The  Task 
Force  has  now  completed  a  series  of 
important  steps  in  implementing  this 
provision. 

On  December  1, 1981,  a  "Notice  of 
Intent"  to  issue  a  proposed  rule  was 
published  in  the  Federal  Register,  46  FR 
58346.  This  notice  outlined  ^e  steps  to 
be  taken  consistent  with  the 
Reconciliation  Act.  In  essence,  it 
indicated  the  Department's  intention  to 
provide  for  public  review  of  a  pre- 
proposed  set  of  draft  definitions  and 
associated  draft  maps — ^providing  a 
preliminary  identification  of  areas  being 
studied  as  possible  undeveloped  coastal 
barriers. 

On  December  8, 1981,  this  notice  was 
amended,  46  FR  60022,  to  make  the  pro- 
proposed  draft  definitions  available  for 
an  intial  intergovernmental  reveiw.  As 
indicated  in  our  January  15, 1982, 
release,  infra,  initial  comments  on  the 
pre-proposed  draft  of  the  definitions 
were  solicited  from  concerned  Members 
of  Congress  and  Governors  of  coastal 
States  in  letters  from  the  Secretary  of 
the  Interior  dated  December  9  or  10, 
1981. 

On  December  21. 1981.  a  "Notice  of 
Intent  to  Prepare  an  Environmental 
Impact  Statement"  was  published.  46  FR 
61929.  That  notice  again  expressed  the 
Department's  intention  to  make  the  draft 


definitions  and  designations  available 
for  public  review  on  or  about  January  15. 
1982.  The  notice  also  provided  that  the 
"draft  EIS  should  be  available  at  the 
time,  or  shortiy  thereafter".  While  the 
DEIS  being  released  today  is  later  than 
had  been  anticipated,  this  document  is 
designed  to  serve  the  purposes  outlined 
in  that  notice  of  intent  i.e.,  to  assess  the 
environmental  implications  of 
alternative  actions  the  Secretary  of  the 
Interior  may  take  or  recommend 
pursuant  to  his  two-fold  responsibilities 
under  the  Reconcilation  Act 

On  January  15, 1982, 47  FH  2382,  die 
Department  did  release  its  draft 
definitions  and  draft  maps,  as  it  had 
indicated  previously.  These  documents 
were  available  for  comment  through 
March  22. 1982.  Extensive  comments 
were  received. 

At  this  point  the  Department  of  the 
Interior  is  taking  two  additional  steps  in 
the  implementation  of  its  Reconciliation 
Act  responsibilities.  The  release  of  the 
DEIS  will  permit  the  public  to  review 
and  comment  upon  a  range  of 
alternatives  that  are  available  to  the 
Secretary — either  as  a  part  of  his  report 
to  the  Congress  or  as  a  basis  for  his 
proposed  designations  of  undeveloped 
coastal  barriers,  although  not  all  of  the 
alternatives  under  consideration  are 
authorized  by  the  Reconciliation  Act 
Some  of  these  alternatives  would 
require  legislative  changes.  Only  in  diis 
manner,  however,  can  a  fall  range  of 
alternatives  be  analyzed.  In  this  regard, 
the  presentation  of  a  range  of 
alternatives  has  benefited  significantly 
bom  public  comments.  While  it  was  not 
the  Department's  original  intent  to  delay 
release  of  the  DEIS  until  after  March  22, 
the  public  comments  on  the  January  15 
release  have  been  of  significant  value  in 
identifying  issues  and  impacts.  These 
comments  have  been  carefully 
considered  in  the  scoping  of  the 
alternatives  for  the  DEIS  and  evaluating 
their  environmental  impacts. 

The  second  step  being  announced 
today  is  the  release  of  additional  draft 
maps.  The  same  public  comments  that 
have  been  helpful  with  regard  to  the 
development  of  the  proposed  action  and 
its  alternatives  and  their  impacts  in  the 
DEIS  have  also  served  to  recommend 
that  many  new  areas  be  included.  These 
areas  are  now  being  evaluated  by  the 
Coastal  Barriers  Task  Force.  As  with  the 
January  15  release,  it  has  been 
determined  that  drafts  maps  of  these 
additional  areas  initially  considered  to 
be  undeveloped  coastal  barriers  should 
be  made  available  for  public  review  and 
comment  at  the  pre-proposed  or  draft 
stage.  Once  again,  consistent  with  the 
January  15  release,  these  areas  are 
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herein  identified  on  a  list  attached 
hereto.  Further,  a  draft  map  of  each  unit 
will  be  mailed  to  other  levels  and 
branches  of  government  with  a  knowti 
interest  and  are  now  available  to  others 
upon  request.  Comments  on  these 
additional  drafts  maps  must  be  received 
on  or  before  June  11, 1982. 

Completion  of  the  DEIS  and  the  new 
draft  maps  will  permit  the  Task  Force  to 
begin  preparation  of  the  proposed  maps 
to  be  provided  to  the  Congress  on 
August  13, 1982.  It  will  also  enable 
greater  attention  to  preparation  of  the 
Report  and  the  proposed  rule.  The 
Department  will  continue  development 
of  these  tasks  while  the  DEIS  is  being 
reviewed  by  the  public. 

Based  upon  the  public  comments 
already  available  from  the  January  15 
release,  and  the  comments  on  the  new 
draft  maps,  it  is  the  Department's  intent 
to  complete  a  set  of  interim  proposed 
definitions  and  interim  proposed 
designations  by  the  end  of  June.  In 
addition,  the  Department  intends  to 
make  these  interim  proposed  deHnitions 
and  maps  available  for 
intergovernmental  review  by  letters  to 
be  sent  to  the  Governors  and 
Congressmen  of  the  affected  states  prior 
to  July  1, 1982.  Comments  will  then  be 
accepted  through  July  14, 1982. 

In  this  manner,  all  comments  from  aU 
sources  will  be  available  to  the  Coastal 
Barriers  Task  Force  on  or  before  July  14, 
1982.  Thereafter,  all  of  these  comments 
will  be  carefully  considered  and  all 
interim  proposed  definitions  and 
designations  will  be  carefully 
reevaluated  in  light  of  those  comments. 
No  Bnal  decision  on  proposed 
de^tions  or  designations  will  be  made, 
and  no  irrevocable  steps  will  be  taken, 
until  that  final  evaluation  period  is 
completed. 

The  Department's  proposed 
designations  and  Report  will  be 
provided  to  the  Congress  on  or  before 
August  13, 1982,  as  required  by  the 
Reconciliation  Act  and  the  public  will 
again  be  invited  to  comment.  The  Final 
Environmental  Impact  Statement  with 
regard  to  the  Secretary's  report 
responsibilities  will  also  be  made 
available  at  that  time.  Final 
designations,  however,  will  not  occur 
until  after  the  close  of  that 
Congressional  and  public  comment 
period  which  will  not  be  less  than  60 
days — or  October  13. 1982.  Final 
designation  will  occur  pursuant  to  a 
final  rulemaking. 


Dated:  May  18, 1982. 

Bruce  Blanchard, 

Director,  Office  of  Environmental  Project 
Review. 

Addidonal  Draft  (Pre-preproposed) 
Undeveloped  Coastal  Baniers 

Following  is  a  list  of  55  new  draft  (pre- 
proposed]  undeveloped  coastal  barrier 
units  or  additions  to  existing  units. 
These  resulted  from  comments  on  the 
draft  definition  and  delineation  criteria 
docimients,  maps  and  Information 
summaries  circulated  for  public  review 
begliming  on  January  15, 1982. 

Nearly  200  areas  were  recommended 
for  Inclusion  by  respondents.  The  55 
draft  areas  listed  here  represent  those 
Initially  considered  by  the  Department 
of  the  Interior  to  be  undeveloped  coastal 
baniers  based  upon  the  nature  of  the 
area  as  of  March  15, 1982,  consistent 
with  the  January  15, 1982.  draft 
definitions  document  As  with  the 
previous  January  15  draft  comments 
received  on  these  draft  units  will  be 
considered  by  the  Department  prior  to 
providing  proposed  designations  to  the 
Congress  on  or  before  August  13, 1982, 
as  required  by  the  Reconciliation  Act 

Unit  Number  and  Unit  Name 

Maine 

A05A    700  Acre  Island 
A05B    Head  Beach 

Massachusetts 

COlA    Good  Harbor  Beach 

COlB    Brace  Cove 

C09    Sandy  Neck  Unit  Addition 

CllA    Boat  Meadow 

ClBA    Falmouth  Ponds 

C23A    Fishers  Landing 

028    South  Beach  Unit  Additions 

C2gA    James  Pond 

C:29B    Mink  Meadows 

Cai    Elizabeth  Islands  Unit  Additions 

C31A    West  Sconticut  Neck 

Rhode  Island 

002    Fogland  Marsh  Unit  Addition 

Connecticut 

EOIA    Ram  Island 

E03A    Niantic  Bay 

E03B    Lynde  Point  / 

E08    Fayerweather  Island 

E09    Norwalk  Islands 

New  York 

F06    Shelter  Island  Barriers  Unit  Addition 
F08A    Sammys  Beach 
F08B    Acabonack  Harbor 
F13    Tiana  Beach 

Virginia 

KOI    Assawoman  Island  Unit  Addition 

North  Carolina  ' 

LOIA    Duck  Research  Center 
L03A    Shackleford  banks 


South  Carolina 

M04    Debidue  Beach  Unit  Addition 
MlO    St.  Helena  Sound  Unit  Addition 

Georgia 

NOIA    Wassaw  Island 

N04A    Little  Cumberland  Island 

N04B    Cumberland  Island  ^ 

Florida 

P02    Bird/Talbot  Islands  Unit  Addition 

P02A    Wards  Bank 

P05    Conch  Island  Unit  Addition 

P08    Ponce  Inlet  Unit  Additions 

P09A    Coconut  Point 

PlOA    Blue  Hole  Unit  Addition 

Pll    Hutchinson  Island  Unit  Addition 

P15    Cape  Romano  Unit  Addition 

P17A    Bodwitch  Point 

P19    North  CapUva  Island  Unit  Additions 

P20A    Gaspahlla  Island 

P21A    Manasota  Key  Unit  Additions 

P23    Longboat  Key  Unit  Addition 

P24    The  Reefs  Unit  Addition 

P24A    Mandalay  Point 

P27A    Ochlockonee  Complex 

P30    Cape  San  Bias  Unit  Addition 

P31    St.  Andrew  Complex  Unit  Addition 

P31A    Four  Mile  Village 

Alabama 

QOO    Perdido  Key 

QOl    Mobile  Point  Unit  Additions 

QOIA    Pelican  Island 

Mississippi 

ROIA    Belle  Fontaine  Point 

Texas 

Til    South  Padre  Island  Unit  Addition 

(FR  Doc  S2-13934  Filed  5-20-82:  B:4S  am] 
WLUNO  CODE  431»-7«-M 


INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carriers;  Compensated 
intercorporate  Hauling  Operations 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(1)  that  the  named 
corporations  Intend  to  provide  or  to  use 
compensated  Intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office:  American  Brands,  Inc., 
245  Park  Avenue,  New  York,  New  York 
10167. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
their  respective  states  of  incorporation: 

Delaware 

Acme  Visible  Records,  Inc. 
Acushnet  Company 
The  Andrew  Jergens  Company 
James  B.  Beam  Distilling  Co. 
Sunshine  Biscuits,  Inc. 
Bell  Brand  Foods,  Inc. 
S%vingline,  Inc. 
Wilson  Jones  Company 
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Michigan 

Sugar  Beet  Products  Company. 

1.  Parent  corporation  and  address  of 
principal  office:  Beatrice  Foods  Co.,  Two 
North  LaSalle  St.,  Chicago,  IL  60602. 

2.  Wholly-owned  subsidiaries  and 
addresses  of  their  principal  place  of 
business: 

Allison  Manufacturing  Co.,  350  Fifth 

Avenue,  New  York,  NY  10001 
Arrowhead  Puritas  Waters,  Inc.,  1334  S. 
Central  Avenue,  Los  Angeles,  CA 
90021 
Aunt  Nellie's  Foods,  Inc..  P.O.  Box  67, 

Clyman,  WI 53016 
Bloomfield  Industries,  4546  W.  47th 

Street.  Chicago,  IL  60632 
Brookside  Enterprises,  Inc.,  9900  Guasti 

Road.  Guasti,  CA  91743 
Cal-Compack  Foods,  Inc.,  P.O.  Box  265, 
4906  W.  First  Street  Santa  Ana,  CA 
92702 
Certified  Transportation  Co.,  2068 
Lapham  Drive,  P.O.  Box  845,  Modesto, 
CA  95353 
Citrus  Bowl,  Inc.,  7-02 154th  Street 

Whitestone,  NY  11357 
O.  L  dark  Company,  503  Martindale 

Street  Pittsburgh,  PA  15212 
Coca-Cola  Bottling  Co.  of  Cedar  Rapids 
Coca-Cola  Bottling  Co.  of  (Dubuque,  lA) 
Coca-Cola  Bottling  Co.  of  Honolulu,  Inc. 
Coca-Cola  Bottling  Corof  Los  Angeles 
The  Coca-Cola  Bottling  Co.  of  Madison- 

Rockiord 
The  Coca-Cola  Bottling  Co.  of  Mid- 
America,  Inc. 
Coca-Cola  Bottling  Company  of  Omaha 
County  Line  Cheese  Co.,  Route  2, 

Auburn.  IN  46706 
CuUigan  International  Co.,  One  Culligan 

Parkway,  Northbrook,  IL  60062 
Dahlgren  &  Company,  P.O.  Box  609, 1220 

Sunflower  Street  Crookston,  MN 

56716 
Day-Timers,  P.O.  Box  67,  East  Texas,  PA 

18046 
Diamond  Head  Beverages,  Inc.,  949 

Mapunapuna  Street  Honolulu,  HI 

96819 
Peter  Eckrich  and  Sons,  Inc.,  P.O.  Box 

388,  Ft.  Wayne,  IN  46801 
Fiberite  Corporation,  501  W.  Third 

Street  Winona.  MN  55987 
Fiberite  West  Coast  Corporation.  645  N. 

Cypress,  Orange,  CA  92666 
Fisher  Nut  Company,  P.O.  Box  3434 

(55165),  2327  Wycliff  Street.  St  Paul. 

MN  55114 
James  J.  Gallery,  Inc.,  555  Pleasant  St., 

Watertown,  MA  02172 
Harmon  Automotive,  Inc.,  P.O.  Box  329, 

Bolivar.  TN  38008 
Industrial  Glass  Co.,  Inc.,  1001 

Thirteenth  Avenue,  East.  Bradenton. 

FL  33506 
International  Container  Corp.  1001 

Thirteenth  Avenue.  East  Bradentoa 

FL  33506 


Kaaawa  Farms,  Ltd..  949  Mapunapuna 

Street  Honolulu.  HI  96819 
Kelley  Manufacturing  Co.,  South 

Industrial  Park,  P.O.  Drawer  1467, 

Tifton.  GA  31794 
E.  W.  Kneip,  Inc.,  P.O.  Box  161.  Forest 

Park.  EL  60130 
KSS  Transportation  Corp.,  c/o 

Webcraft.  P.O.  Box  185.  Route  1  and 

Adams  Station,  North  Brun8v\nck,  NJ 

08902 
LaChoy  Food  Products.  P.O.  Box  220.  901 

Stryker  Street  Archbold.  OH  43502 
LouverDrape,  Inc..  1100  Colorado 

Avenue,  Santa  Monica,  CA  90401 
Market  Forge,  35  Garvey  Street,  Everett, 

MA  02149 
Martha  White  Foods,  Inc.,  P.O.  Box  58. 

Room  900-110  2lBt  Avenue  South, 

Nashville,  TN  37202 
Melnor  Industries,  Inc.,  One  Coral  Place, 

Noonachie,  N] 
Mid-America  Container  Corporation 
Minnesota  Valley  Engineering.  407  7th 

Street  NW..  New  Prague.  MN  56071 
E.  R.  Moore  Company.  7230  N.  Caldwell 

Avenue,  Niles,  IL  60648 
Mother's  Cookie  Co.,  P.O.  Box  16159. 

2287  Ralph  Avenue.  Louisville.  KY 

40216 
National  Packaging  Corp..  1001 

Thirteenth  Avenue,  East  Bradenton, 

FL  33506 
Northeast  Cold  Storage  Corp..  165  Read 

Street  Portland.  ME  04104 
Poultry  Foods  Industries,  Inc.,  P.O.  Box 

C.  Russellville,  AR  72801 
Quality  Beverages,  Inc.,  1334  S.  Central 

Avenue,  Los  Angeles,  CA  90021 
Quincy  Market  Cold  Storage  and 

Warehouse  Co.,  555  Pleasant  St., 

Watertown.  MA  02172 
Rainbo  Foods,  Inc..  P.O.  Box  23603 

(70183),  5635  Powell  Street,  Harahan, 

LA  70123 
Refreshment  Vending  Service  Co.,  1334 

S.  Central  Avenue,  Los  Angeles,  CA 

90021 
St.  John's  Inc..  130  Gunn  St.,  Cadillac  Ml 

49601 
Samsonite  Corporation.  11200  E.  45th 

Avenue,  Denver,  CO  80239 
Sanna,  Inc.,  6501  Grand  Teton  Plaza, 

Madison,  WI  53705 
John  Sexton  &  Co..  P.O.  Box  JS  (60690). 

222  S.  Riverside  Plaza,  Chicago,  IL 

60606 
Taylor  Freezer,  Blackhawk  Blvd., 

Rockton,  IL  61072 
Tindle  Mills,  Inc.,  M.P.O.  Box  733.  701  E. 

Chestnut  Springfield,  MO  65801 
Tropicana  Products  Sales.  Inc.,  1001 

Thirteenth  Avenue.  Bradenton.  FL 

33506 
Tropicana  Transportation  Corp..  1001 

Thirteenth  Avenue,  Bradenton,  FL 

33506 
Tropicana  Products,  Inc.,  1001 

Thirteenth  Avenue,  Bradenton.  FL 

33506 


Waterloo  Industries,  Inc..  300 

Ansborough  Avenue.  Waterloo,  lA 

50704 
Webcraft  Games,  Inc.,  Route  1  and 

Adams  Station,  North  Brunswick.  NJ 

08902 
Zero  Transport.  Inc..  P.O.  Box  22666, 

Tampa.  FL  33822 

CuUigan  International  Company 

Subsidiaries 

CWC.  Inc..  2047  U.S.  Highway  22  (West). 

Union.  N]  07083 
Culligan  Dayton,  Ino,  P.O.  Box  2326. 

Kattering  Branch.  Dayton.  OH  45429 
Culligan  Desplaines  Valley.  Water 

Conditioning.  Inc..  1111  E.  Washington 

Street  Joilet  IL  60433 
Culligan  Dutchess-Putman  Water 

Conditioning.  Ina.  860  Route  9  South 

Wappingers  Falls.  NY  12590 
Culligan  Peninsula  Industrial  Water 

Conditioning  Co.,  P.O.  Box  547  (1785 

Russell  Avenue).  Santa  Clara.  CA 

95052 
Culligan  Soft  Water  Service  of  Santa 

Barbara.  Inc..  1028  Santa  Barbara 

Street  Santa  Barbara.  CA  93101 
Culligan  Soft  Water  Service  of  Whittier. 

Inc..  12221  East  Hadley.  Whittier.  CA 

90601 
Culligan  Water  Conditioning.  Inc..  350 

W.  Sunset  Drive.  Waukesha,  WI  53186 
Culligan  Water  Conditioning.  Inc.  7801 

Menaul,  Blvd.,  Albuquerque,  NM 

87110 
Culligem  Water  Conditioning  of  Battle 

Creek,  Inc.,  485  Dickman  Rd.,  Battle 

Creek,  MI  49015 
Culligan  Water  Conditioning  of  Butler, 

Inc.,  300  New  Castle  Street  Butler,  PA 

16001 
Culligan  Water  Conditioning  of  Greater 

Detroit,  Inc.,  5510  Cooley  Lake  Road. 

Pontiac  MI  48054 
Culligan  Water  Conditioning  of  Greater 

Pittsburgh.  Inc.,  4941  Cambells  Run 

Road,  Pittsburgh,  PA  15205 
Culligan  Water  Conditioning  of 

Houston,  Inc.,  12235  Robin  Blvd., 

Houston.  TX  77045 
Culligan  Water  Conditioning  of  the 

Inland  Empire,  P.O.  Box  5016. 

Riveraide,  CA  92517 
Culligan  Water  Conditioning  of 

Jacksonville,  Inc^  615  Dellwood 

Avenue,  Jacksonville,  FL  32204 
Culligan  Water  Conditioning  of  Los 

Gatos,  611  University  Avenue.  Los 

Gatos.  CA  95030 
CuUigan  Water  Conditioning  of  Orange 

County,  1911  S.  Manchester  Avenue. 

Anaheim.  CA  92802 
Culligan  Water  Conditioning  of  South 

Bend.  Inc  2218  S.  Main  Street  South 

Bend,  IN  46613 


\ 
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Culligan  Water  Conditioning  of 

Tidewater,  Inc..  P.O.  Box  647. 

Hertford,  NC  27944 
Culligan  Water  Conditioning  of 

Tippecanoe  County,  Inc.,  3450  Kossuth 

Street,  Lafayette.  IN  47095 
Culligan  Water  Conditioning  of 

Torrance.  20730  Earl  Street,  Torrance, 

CAgoso 

Everpure,  Inc..  660  N.  Blackhawk  Drive, 

Westmont,  IL  60559 
Greater  Chicago  Culligan  Water 

Conditioning,  Inc.,  6619  Lincoln 

Avenue,  Lincolnwood.  IL  60645 
Greater  Kansas  Culligan  Water 

Conditioning.  Inc..  2805  W.  47th  Street, 

Shawnee  Mission,  KS  66205 
Indiana  Soft  Water  Service,  Inc.,  3335  N. 

Keystone,  Indianapolis,  IN  46218 
St.  Louis  Soft  Water  Service,  Inc.,  10947 

Manchester  Road,  St.  Louis,  MO  63122 
Soft  Water  Service.  Inc.,  270  W.  Palatine 

Road.  Wheeling.  DL  60090 

Subsidiaries  Located  in  Ontario,  Canada 

Beatrice  Foods  Canada,  Ltd.,  259 

Kingstreet  East.  Suite  510.  P.O.  Box 

1503,  Kingston.  Ontario.  Canada  K7L 

3B1 
Beatrice  Foods  Ontario.  Ltd..  185  Dunlop 

Street,  East.  Barrie.  Ontario.  Canada 

L4M1B2 
Colonial  Cookies.  Ltd.,  135  Otonabee 

Drive,  Kitchener.  Ontario,  Canada 

N2C 1L7 
Converters  Ink  Co.  (Canada).  Ltd..  133 

Cartwright  Avenue.  Toronto.  Ontario, 

Canada  M6A 1V4 
Culligan  of  Canada.  Ltd..  Sheridan  Park, 

Mississauga.  Ontairo.  Canada  L5K 

1A5 
Day-Timers  of  Canada.  Ltd..  4875  Kent 

Avenue,  Niagara  Falls,  Ontario, 

Canada  L2E  6X6 
MetaUic  Lubricants,  Ltd.,  24  Jefferson 

Avenue,  Toronto,  Ontario,  Canada 

M6K  1Y4 
Melnor  Manufacturing,  Ltd.,  80  Morton 

Avenue,  East,  Brantford,  Ontario, 

Canada  N3J  5T3 

1.  Parent  Corporation  and  address  of 
principal  office:  Black  Hills  Packing  Co.. 
P.O.  Box  2130,  Rapid  City,  South  Dakota 
57701. 

2.  Wholly-owned  subsidiary  which 
will  participate  in  the  operations,  and 
State  of  incorporation:  Black  Hills 
Trucking  Co.,  P.O.  Box  2130  Rapid  City. 
South  Dakota  57701,  Incorporated  in  the 
State  of  South  Dakota. 

1.  Parent  corporation  and  address  of 
principal  office:  Columbian  Cutlery  Co., 
Inc.,  a  Pennsylvania  corporation,  P.O. 
Box  123,  440  Laurel  St.,  Reading,  PA 
19603. 

2.  Wholly-owned  subsidiaries  which 
will  participate  in  the  operations,  and 
State  of  incorporation:  Columbian 
Express  Co.,  Inc.  (Pennsylvania). 


1.  Parent  corporation  and  address  of 
principal  office:  Dixico  Incorporated, 
1415  South  Vernon,  Dallas.  Texas  75224. 

2.  Wholly-owned  subsidiaries  and 
divisions  which  will  participate  in  the 
operations  and  address  of  their 
respective  principal  offices: 

(a)  Flexible  Packaging  Division,  1300 
South  Polk,  Dallas.  Texas  75224 

(b)  Ink/Coating  Division.  4525  Joseph 
Hardin  Drive,  DaUas.  Texas  75236 

(c)  Capitol  Plastics  of  Ohio  Division.  333 
Van  Camp  Road.  Bowling  Green.  Ohio 
43402 

(d)  Richmond  Division.  Colton  and  Opal, 
Redlands.  California  92373 

(e)  Plastic  Industries  Division,  12400 
Industry  Street,  Garden  Grove, 
California  92373 

(f)  Polytube  Division,  275  Welton  Street 
Hamden,  Connecticut  06501 

1.  The  parent  croporation  is  Giant 
Eagle  Markets,  Inc.,  101  Kappa  Drive, 
Pittsburgh,  Pennsylvania  15238. 

2.  The  wholly-owned  subsidiaries 
which  will  participate  in  the  operations 
and  their  states  of  incorporation: 

a.  The  Tamarkin  Company — Ohio 

b.  Project  Six  Inc. — Ohio 

c.  Valu  King  Drugs — Ohio 

1.  Parent  corporation  and  address  of 
principal  office:  Great  Lakes  Canning, 
Inc.,  1882  East  Highland  Road. 
Twinsburg.  OH  44087. 

2.  Wholly-owned  subsidiaries  which 
will  participte  in  the  operations,  and 
8tate(s)  of  incorporation:  (i)  Soft  Drink 
Carriers,  Inc.,  Ohio. 

1.  Parent  corporation  and  address  of 
principal  office:  West  Point.  Pepperell, 
Inc.,  400  West  Tenth  St..  West  Point.  GA 
31833. 

2.  Wholly-owned  subsidiary  which 
will  participate  in  the  operations,  and 
address  of  principal  office:  West  Point 
Pepperell  Transportation  Company.  400 
West  Tenth  St..  West  Point.  GA  31833. 
Agatha  L  Mergenovich, 

Secretary. 

[FR  Doc  82-13908  Filed  S-30-82;  8:45  am] 
BULMIQ  COOE  703»-01-«i 


[Ex  Parte  No.  311  (Sub-4)] 

Motor  Carrier  Fuel  Surcharge  Program; 
Modification 

agency:  Interstate  Commerce 
Commission. 

action:  Decision  responding  to  various 
petitions. 

summary:  The  Commission  denies 
petitions  for  modification  or  exemption, 
relief  from  compliance  and 
reconsideration,  and  grants,  in  part,  a 
petition  seeking  relief  from  the  more 


stringent  accounting  burdens  associated 
with  avoiding  dual  compensation  as 
authorized  in  the  decision  served 
October  8, 1981.  (46  FR  50070.  October  9. 
1981). 

EFFECTIVE  DATE:  Because  this  decision  is 
interpretive,  it  shall  become  effective  on 
May  21. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lee  Alexander  (202)  275-7723.  Ted 
Kalick  (202)  274-6446.  Alan  Rothenberg 
(202)  275-7597,  Richard  ShuUaw  (202) 
275-7639. 

SUPPLEMENTARY  INFORMATION:  On 

December  14, 1981,  Contract  Courier 
Services.  Inc.  filed  a  petition  for 
extraordinary  relief  seeking  a 
modification  of  or  exemption  from  the 
uniform  application  of  the  Commission's 
mileage  reimbursement  factor.  On 
February  16, 1982,  National  Association 
of  Specialized  Carriers.  Inc..  filed  a 
petition  seeking  clarification  concerning 
avoidance  of  dual  compensation.  The 
Owner-Operator  Independent  Driver's 
Association  of  America  (OOIDA)  filed  a 
petition  for  reconsideration.  On  March 
25. 1982.  Kendrick  Trucking  Corp.  filed  a 
petition  seeking  relief  from  compliance 
with  the  mileage  reinbursement  method. 

Exceptions  to  Reimbursement  Formula 

Contract  Courier  Services  uses 
passenger-type  vehicles  to  dehver  small 
packages  of  primarily  pharmaceuticals 
to  hospitals.  All  of  its  couriers  are 
fewner-operators.  Vehicles  average  30  to 
35  miles-per-gallon.  Petitioner  requests 
that  the  Commission  reconsider  present 
interpretations  to  authorize  the  use  of  a 
25  MiPG  factor  rather  than  the 
mandatory  5  MPG  factor,  or  to  publish 
alternative  miles-per-gallon  factors  for  a 
variety  of  vehicle  sizes. 

Kendrick  uses  ordinary  pick-up  trucks 
in  a  portion  of  their  operation.  They 
average  10  miles-per-gallon  and  request 
authority  to  reimburse  owner-operators 
at  one-half  the  amount  prescribed  by  the 
Commission. 

As  noted  in  the  October  8, 1981, 
decision  and  clarified  on  October  30,  we 
are  aware  that  owner-operators 
occasionally  are  involved  in  operations 
where  average  fuel  efficiency  exceeds  5 
miles-per-gallon.  The  petitions  fail  to 
respond  to  our  earlier  conclusion  that  it 
is  a  practical  impossibility  to  give  effect 
to  the  diverse  forms  of  transportation, 
many  with  fuel  efficiencies  above  or 
below  the  Commission  average. 
Although  the  proposal  to  publish 
alternative  MPG  factors  for  a  variety  of 
vehicle  sizes  has  superficial  appeal,  it 
does  not  address  the  case  of  owner- 
operators  who  purchase  fuel  at  prices 
above  or  below  the  Commission 
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average,  or  heavy  haulers  and  others 
who  may  get  less  than  5  MPG.  We 
reiteiate  our  earlier  conclusion  that  the 
current  method  of  mandatory  uniform 
averages  is  essential  to  assure  that 
owner-operators  are  adequately 
reimbursed  for  their  increased  cost  of 
fuel.  We  also  refer  petitioner  to  page  5, 
footnote  2  of  the  October  8th  decision 
where  we  indicated  that  carriers  may 
avoid  the  mileage  reimbursement 
systeim  by,  in  effect,  paying  for  fuel  costs 
above  83.5  cents  per  gallon.  This  remedy 
may  be  appropriate  for  petitioner,  given 
the  high  mileage  factor. 

Dual  Compensation 

In  their  petition,  National  Association 
of  Specialized  Carriers  questions 
whether  carriers  who  take  the  initial 
fold-in  may  avoid  dual  compensation  by 
subtracting  fuel  reimbursement 
payments,  rather  than  the  fold-in 
amount,  from  the  gross  revenue  to 
determine  owner-operator 
compensation. 

In  our  decision  of  October  8, 1981,  we* 
identified  the  dual  compensation 
problem  and  offered  possible  solutions. 
The  fold-in,  which  is  permissive, 
generates  revenue  which  may  be 
retained  by  the  carrier  to  reimburse 
owner-operators  for  increased  fuel 
costs.  The  method  used  by  carriers  to 
accomplish  this  result  has  not  been 
mandated.  At  the  time,  we  specifically 
rejected  the  proposal  of  the  Common 
Carrier  Conference — Irregular  Route,  to 
subtract  the  fuel  payments  from  the 
gross  revenue  subject  to  the  split.  Our 
reasoning  was  that  this  method  could 
discourage  carriers  from  taking  the  fold- 
in,  thus,  in  effect  depriving  owner- 
operators  of  a  percentage  of  the  fuel 
payment 

After  further  consideration,  we  find 
that  carriers  whose  rates  have  been 
subject  to  the  surcharge,  who  folded  in 
enough  'of  the  surcharge  to  cover  fully 
the  per  mile  payment  and  who  update 
their  rates  based  on  future  increases  in 
the  reimbursement  factor  may  deduct 
the  fuel  payment  to  the  owner-operator 
from  the  gross  revenue  subject  to  the 
split  This  amount  would,  on  average,  be 
equivalent  to  the  fold-in  amount. 

These  precautions  will  insure  against 
the  problem  identified  in  our  October  8, 
1981  decision.  The  Office  of  Compliance 
and  Consumer  Assistance  will  monitor 
closely  the  carrier's  method  of  avoiding 
dual  compensation  to  assure  that  owner- 
operators  are  adequately  reimbursed.  If 
there  are  complaints,  the  burden  will  be 
on  the  carrier  to  establish  that  they  have 
met  the  above  conditions  for  using  the 
simplifiedi  accounting  procedures. 


OOIDA  Petition 

OOIDA  proposes  an  immediate 
moratorium  on  the  decision  to  modify 
the  fuel  surcharge  program  for  one  year. 
The  revenue-based  surcharge  would  be 
maintained  during  this  period.  The 
argiunents  raised  by  OOIDA  have  been 
fully  addressed  in  niunerous  decisions. 
We  continue  to  believe  that  the  mileage- 
based  reimbursement  factor  equitably 
balances  the  interests  of  owner- 
operators,  carriers,  and  shippers.  The 
mileage-based  program  is  in  effect  and 
shall  remain  in  effect. 

//  is  ordered:  The  petitions  filed  by 
Contract  Courier  Services,  Kendrick 
Trucking  Corp.,  and  OOIDA  are  denied.  - 
The  petition  by  the  National  Association 
of  Specialized  Carriers  is  granted  to  (he 
extent  discussed  above. 

Because  this  decision  is  interpretive,  it 
shall  become  effective  on  May  21, 1982. 

Decided:  May  14. 1982. 

By  the  Coaunission,  Chairman  Taylor. 
Vice-Chairman  Gilliam,  Commissioners 
Cresham.  Sterrett  and  Andre. 
Agatha  L.  Mergenovkh, 
Secretary. 

|FR  Doc.  82-13904  Filed  5-20-82^  8:45  am) 
BtUINGCODE  7D35-01-M 

Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  of  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 198a  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendmends  to  the  request  for 
authority  are  not  aUowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fibiess,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonsfrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit  willing,  and  able  to  perform 


the  service  proposed,  and  to  conform  to 
the  requirements  of  Tide  49,  Subtitle  IV.  • 
United  States  Code,  and  the  ! 

Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significanUy  affecting  the  quality  of  the 
human  environment  not  a  majot' 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication,  (or,  if  the 
application  later  becomes  unopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regualated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  appUcations  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met  the 
authority  %vill  be  issued. 

Within  60  days  affer  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  dupUcation  shall  be 
construed  as  conferring  only  a  single 
operating  right 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  carrier  in  interstate  or 
foreign  commerce  over  irregular  routes, 
unless  noted  otherwise.  Applications  for 
motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  die 
Ombudsman's  Office  (202)  275-732a 


Volume  Na  OP  2-07 

Decided:  May  12. 1982. 
By  the  Commission,  Review  Board  Na  1, 
Members  Parker,  Qiandier,  and  Fortier. 

FF-252  (Sub-10),  filed  April  27. 1982. 
Applicant:  CW-CAN  FREIGHT 
FORWARDING.  LTD..  3600  S.  Western 
Ave.,  Chicago,  IL  60609.  Representative: 
H.  Barney  Firestone,  180  N.  Michigan 
Ave.,  Suite  1700,  Chicago,  IL  60601,  312- 
263-1600.  As  a  freight  forwarder,  in 
connection  with  the  transportation  of 
general  commodities  (except  classes  A 
and  B  explosives,  household  ^ods,  and 
commodities  in  bulk],  between  ports  of 
entry  on  the  international  boundary  line 
between  the  U.S.,  and  Canada  in  MN, 
MT,  and  ND.  on  the  one  hand.  and.  on 
the  other,  points  in  CA. 
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MC  16513.  (Sub-30),  filed  April  30, 
1982.  Applicant:  REISCH  TRUCKING  A 
TRANSPORTATION  CO.,  INC..  1301 
Union  Ave.,  Pennsaoken,  NJ  08110. 
Representative:  Russell  R.  Sage,  P.O. 
Box  11278.  Alexandria,  VA  22312.  703- 
750-1112.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  uockr 
continuing  contract(8)  with  Lever 
Brothers  Company,  of  New  York,  NY. 

MC  717/2,  (Sub-8),  filed  A|)ril  2, 1982. 
Applicant  MT.  PLEASANT  TRANSFER, 
INC.,  P.a  Box  2fi7,  Cohanbia  Hwy,  ML 
Pleasant  TN  38474.  Representative: 
George  M.  Boles,  727  Frank  Nelson 
Bldg.,  Birmingham,  AL  35103, 205-2513- 
223.  Over  regular  routes,  transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  ML 
Pleasant  and  Memphis,  TN:  (1)  from  ML 
Pleasant  over  U.S.  Hwy  43  to 
Lawrenceburg,  TN,  then  over  U.S.  Hwy 
64  to  Memf^is,  and  return  over  the  same 
route,  serving  Lawrenoebuig.  TN  for 
purposes  of  joinder  with  applicant's 
existing  regular  route  authority,  (2)  from 
Mt.  Pleasant  over  TN  Hwy  20  to  junction 
Interstate  Hwy  40,  at  or  near  Jackson, 
TN.  then  over  Interstate  40  to  Mempbifl 
and  return  over  the  same  route,  and  (3) 
serving  all  intermediate  points  on  routes 
(1)  and  (2)  above. 

Nots. — Applicant  may  tack  wWi  exigting 
authority. 

MC  107522,  (Snb-g),  filed  April  36. 
1982.  Applicant:  PEAK  TRANSFER  CO., 
57  Hathaway  St.,  Wallington.  NJ  07057. 
Representative:  Ronald  1.  Shapss,  450 
Seventh  Ave.,  New  York,  NY  10123. 
(212)  239-4610.  Transporting  ^ene/io/ 
commoditiea  (except  classes  A  and  B 
explosives,  household  goods  and 
commo(tities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract[s)  with  United 
Ebony  Trans.,  Inc.,  of  WalHngton,  NJ. 

MC  108633.  (Sub-19).  ffled  April  3a 
1982.  AppUcanL  BARNES  FREIGHT 
LINE  CVJC  P-O.  Box  800,  Carrollton,  GA 
30117.  Representative:  Larry  M. 
Treadaway.  (same  address  as 
applicaat).  404-832-3581.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  point*  in 
AL.  MS.  LA.  TN.  and  GA,  OB  the  one 
hand,  and.  on  the  other,  points  ia  CA. 

MC  111672,  (Sub-20),  filed  April  30, 
1982.  Applicant:  R  &  M  TRUCK  USE, 
INC,  P.O.  Box  422,  Oskaloosa,  L\  52577. 
Representative:  Larry  D.  Knox,  600 
Hubbell  Bldg..  Des  Moines,  IA  50309. 
(515)  244-2329.  Transporting  malt 
beverages,  between  points  in  Franklin 


County.  MO.  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S..  (except  AK 
andHT). 

MC  147402.  (Sub-13].  filed  April  19, 
1982.  Applicant  WACO  EHUVERS 
SERVICE,  INC^  138  Atando  Ave.. 
Charlotte.  NC  28206.  Representative: 
Carl  L  Helms,  (same  address  as 
applicant).  704-377-5410.  Transporting 
food  and  related  products,  between 
points  in  the  \iJ&,  (except  AK  and  HI), 
under  continuing  contract(s)  vtdth 
Hanover  Brands,  Inc.,  of  Hanover,  PA. 

MC  147692  (Sub-1),  filed  April  15. 
1982.  Applicant  SUMMIT  EXPRESS. 
INC,  d.b.a.  SUMMIT 
TRANSPORTATION,  101  N.  Seaside 
Ave.,  Terminal  Island.  CA  90731. 
Representative:  Rodney  Joseph  Roy, 
(same  address  as  applicant),  213-519- 
1252.  Transporting  petroleum  and 
petroleum  prodacts,  between  points  in 
CA  and  AZ. 

MC  161392.  filed  April  6, 1982. 
Applicant  A  &  C  TRUCKING,  INC.,  PX). 
Box  54,  Griffitfaville,  AR  7206a 
Representative:  Robert ).  Gallagher,  1000 
Connecticut  Ave.,  NW,  Suite  1200, 
Washington,  DC  20036,  202-785-0024. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  the  U.S.  (except  AK 
and  HI),  nnder  continuing  contractfs] 
with  C  &  A  Enterprises,  Inc.,  of 
GriiffidiTille.  AR. 

MC  16152Z.  filed  April  15, 1982. 
Applicant:  BIL-MAC  EXPRESS,  INC., 
735  GWoJe  Ave.,  Park  Ridge,  IL  60068, 
Representative:  William  H.  Shawn,  Suite 
501, 1730  M  St.  NW,  Washington,  DC 
30036,  202-296-2900.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives  and  household  goods), 
between  points  in  (1)  IL,  IN,  MI,  WI,  IA, 
MN,  OH,  and  MO,  and  (Z)  IL,  IN,  MI,  WI, 
IA,  MN,  OH,  and  MO,  on  the  one  hand, 
and.  on  the  other,  points  in  the  U.S. 
(except  AX.  and  HI). 

MC  161563.  fBed  April  19. 1982. 
Applicant:  A  E  CONSOLIDATED,  HSfC. 
184  Franklin  Turnpike,  Mahwah,  NJ 
07430.  Representative:  Ronald  I.  Shapss, 
450  7th  Ave..  New  York,  NY  10123, 212- 
239-4610.  Transporting  household  goods, 
between  points  in  NJ  and  NY. 

MC  161572.  filed  April  19, 1982. 
Applicant:  RIVER  LINE  TRANSPORT 
COMPANY,  P.O.  Box  426.  Hennepin.  IL 
61327.  Representative:  Peter  A.  Greene, 
1920  N  St  NW.  Suite  700,  Washington, 
DC  20036,  202-^l-880a  Transportii^ 
fertilizer,  between  points  in  the  U-S, 
(except  AK  and  HI),  under  continning 
contractM  ^"^  Mobil  Chemical 
Company,  of  Richmond.  VA. 

MC  161642,  £tled  April  23, 1982. 
Applicant  J  ft  M  DEIiVSlY  AGAR 


SERVICE,  INC.,  465  Batell  Ave.. 
Carlstadt,  NJ  07072.  R^resealaUve:  A. 
David  Millner,  7  Becker  Farm  Road.  P.O. 
Box  Y,  Roseland,  N]  07068,  (201)  992- 
2200.  Transporting  general  commodities 
(except  dasses  A  ^id  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.Sl,  under 
continuing  contract(8)  with  Vryot 
Corporation,  of  Carlsiadt,  NJ. 

MC  161672,  filed  April  26, 1982. 
Applicant  BONNS  BURKE,  d.b.a. 
BURKE  GRAIN  COMPANY,  Box  241. 
Isabel  SD  57633.  Representative: 
Thomas  J.  Simmons,  1000  East  4l8t  SU 
Box  480,  Sioux  Falls,  SD  57101,  605-339- 
3629.  Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods),  between  points  in 
Corson,  Dewey.  Harding,  and  Perkins 
Counties,  SD,  on  the  one  hand.  and.  on 
the  other,  points  in  the  \i3.  (except  AK 
and  HIJ. 

MC  161812,  filed  May  3, 1982. 
Applicant:  DIXIELAND  EXPRESS,  INC 
Airport  Cargo  Terminal,  Birmingham, 
AL  35212.  Representative:  Donald  B. 
Sweeney,  Jr.,  P.O.  Box  2366. 
Birmingham,  AL  36201.  (205)  254-3a8a 
Transporting  ^ne/xz/  commoditiea 
(except  daases  A  and  B  explosives, 
household  ^oods,  and  commodities  in 
bulk),  between  points  in  AL.  MS.  TN, 
GA,  FU  NC  aad  SC 

MC  161813.  filed  May  S.  1962. 
AppUcant  WAYI«  &  MARILYN 
MITCHELL  d-b.a.  MITCHELL 
TRUCKING.  P.O.  Box  921,  Bogaiusa.  LA 
70426.  Representative:  Jack  L  Schiller. 
123-60  83rd  Ave,  Kew  Gardens,  NY 
11415,  (212)  283-2078.  Transporting  (1) 
building  materials  between  points  in 
Pearl  River  County,  MS,  on  the  one 
hand,  and.  oa  the  other,  paints  in  AL, 
AR.  FL  GA,  LA,  MO,  OK,  TN,  and  TX: 
and  (2)  those  oommiodities  which 
because  of  their  size  or  weight  require 
the  use  of  special  handling  or  equipment 
between  points  in  MS.  on  the  one  hand, 
and,  on  the  other,  points  in  AL,  AR,  FL. 
GA,  LA,  Ma  OK.  TN,  and  TX. 

Vdhnne  Na.  OPll-17S 

Decided!:  May  17,  IStZ. 

By  the  Coniiniaaioa,  Review  Board  Na  2, 

Members  Carleton,  Pisber,  aod  Williama. 

MC  147216  {Sub-7),  filed  May  7, 19S2. 
Applicant:  CARL  KI£MM,  INC,  1126 
Terry  Lane,  De  Pere,  WI  54115. 
Representative:  Norman  A.  Cooper,  145 
W.  Wisconsin  Ave,  Neenah,  WI  54956, 
(414)  722-284a  Transporting  petroleum 
andpetroleaa  products,  betweem  points 
in  WL  oa  the  «na  hand,  and,  on  the 
other,  poimts  in  MI. 

MC  153510  lSa\y$),  fUed  May  7. 1962. 
Applicant  INlCiiSTAIE  EXPRESS, 
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INC..  P.O.  Box  37144.  Millard,  NE  68137. 
Representative:  William  J.  Boyd,  2021 
Midwest  Rd..  Suite  205.  Oak  Brook.  IL 
60521.  (31,2)  629-2900.  Transporting 
general  commodities  (except  classes  A 
and  B  ex|>lo8ive8.  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S.,  under  continuing  contract(8) 
with  Packerland  Packing  Company,  Lie. 
of  Green  Bay.  WI.  Spencer  Beef  Division 
of  Land  O'Lakes.  Inc..  of  Arden  Hills, 
MN,  American  Stores  Packing  Co..  of 
Lincoln.  NE.  and  Hillshire  Farm  Co.,  of 
New  London.  WL 

MC  157836  (Sub-1).  filed  May  6. 1982. 
Applicant:  JIM  SCHAUER.  d.b.a. 
BASEUNE  COMPANY.  5660  Gregory 
Rd..  Dexter.  Ml.  Representative:  Paul  M. 
Ross.  3104  S.  Cedar.  Lansing,  MI  48910, 
(517)  394-4220.  Transporting  general 
commodities  (e^fcept  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk)  between  points  in 
U.S..  under  continuing  contract(s)  with 
Aeschliman  Equipment  Co.,  of 
Whitmore  Lake.  MI.  Equipment 
Brokering  Specialists  Co..  and 
Sweepsters  Equipment  Co.,  both  of 
Dexter.  MI.  Universal  Hydro-Test  Corp.. 
American  Broach  and  Machine  Co.,  and 
Bennett  Installation  Corp.,  all  of  Ann 
Arbor,  ML 

MC  160466  filed  May  6. 1982. 
Applicant:  FOLSOM  TRUCKING 
COMPANY.  INC..  101  Folsom  Rd.,  P.O. 
Box  98.  McCalla.  AL  35111. 
Representative:  John  R.  Frawley,  Jr., 
Suite  200, 120  Summit  Parkway, 
Birmingham.  AL  35209-4786,  (205)  942- 
9116.  Transporting  [\)pipe.  (2)  metal 
and  metal  products.  {^3)  fabrications,  (4) 
chemicals,  (5)  machinery,  (6)  building 
and  construction  materials,  and  (7) 
those  commodities  which  because  of 
their  size  or  weight  require  the  use  of 
special  handling  or  equipment,  between 
points  in  Jefferson,  Shelby,  Walker. 
Blount,  and  St.  Clair  Counties.  AL,  on 
the  one  hand,  and.  on  the  other,  those 
points  in  the  U.S.  in  and  east  of  NM,  CO. 
WY,  andlvrr. 

Agatha  L  M ergenovich. 

Secretary. 

|FR  Doc  139U  Filed  5-20-82:  8:45  am] 
BILUNQ  COOE  703S-01-M 


Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9. 1981.  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  on  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 


to  the  Federal  Register  issue  of 
December  3. 1980.  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fit,  willing,  and  able  to 
provide  the  transportation  service  or  to 
comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
Applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g..  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit.  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49.  Subtitle  IV, 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environpient  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
application  later  become  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  proble'ms)  emd  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
apphcant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
oppositioa 

To  the  extent  that  any  of  the  authority 
granted  may  dupUcate  an  applicant's 
other  authority,  the  duplication  shall  be 


construed  as  conferring  only  a  single 
operating  ri^L 

Note. — Ail  applicatioiu  are  for  authority  to 
operate  as  a  motor  cominoa  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office.  (202)  275-7328. 

Volume  No.  OP2-06 

Decided:  May  12, 1982. 
By  the  Commission.  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  161692,  filed  April  27, 1982. 
Applicant:  CARLTON  JOSEPH 
BEDDOWS.  2201  Windsor  Lake  Drive, 
Minnetonka.  MN  55343.  Representative: 
Carlton  Joseph  Beddows  (same  address 
as  applicant),  612-545-3899.  As  a  bwker 
of  general  commodities  (except 
household  goods),  between  points  in  the 
U.S.  (except  AK  and  HI). 

MC  161723,  filed  April  2&  1982. 
Applicant:  MID-MICHIGAN  FREIGHT 
BROKERS,  INC..  P.O.  Box  290.  Portland. 
MI  48875.  Representative:  Rick  A.  Rude. 
Suite  611. 1730  Rhode  Island  Ave..  N.W.. 
Washington.  DC  20036.  202-223-5900.  As 
a  broker  of  general  commodities. 
(except  household  goods),  between 
points  in  the  U.S.  (except  AK  and  HI). 

MC  161772,  filed  April  30, 1982. 
Applicant:  ROBERT  ASHWORTH, 
29447  Oakley.  Livonia.  MI  48154. 
Representative:  Robert  R.  S.  Ashwordi 
(same  address  as  applicant).  313-427- 
2245.  Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

Volume  No.  OP  3-074 

Decided:  May  14. 1982. 
By  the  Commission.  Review  Board  No.  2 
Members  Carleton.  Fisher,  and  Williams. 

MC  130654  (Sub-1).  filed  May  4. 1982. 
Applicant:  PACIFIC  RELOCATING 
SERVICES.  INC  1415  W.  Torrance 
Blvd..  Terrance.  CA  90501. 
Representative:  Robert  J.  Gallagher.  1000 
Cormecticut  Ave..  N.W..  Suite  1200. 
Washington.  DC  20036.  (202)  785-0024. 
As  a  broker  of  general  commodities, 
(except  household  goods),  between 
points  in  the  U.S.  (except  Ak  and  HI). 

MC  161724,  filed  April  29, 1982. 
Applicant:  CECIL  A.  WOOD,  d.b.a.  C.  A. 
WOOD  TRUCKING  CO..  621  E.  5th 
Ave.,  Denver.  CO  80203.  Representative: 
Cecil  A.  Wood  (same  address  as 


\ 
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applicant),  (303)  45&-122a  Transportrog 
food  and  other  edible  products  and 
byproducts  intended  for  human 
consumption  (except  alcoholic 
beverages  and  dniga),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S. 

MC  181784.  filed  April  30. 1982. 
Applicant:  TIM  HOERLER.  DAN 
MAJESKI  and  K.  S.  HOERLER.  d.b.a.  K. 
S.  HOERLER  &  SONS.  1501  Commerce 
Avenue.  Lot  183.  Haines  City.  FL  33844. 
Representative:  James  Robert  Evans  145 
W.  Wisconsin  Avenue,  Neenah,  WI 
54956,  (414)  722-2848.  TransporHng /ooa' 
and  other  edible  products  and 
byproducts  intended  for  human 
comsumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers  and  other  soil 
conditioBS,  by  tfie  owner  of  the  motor 
vehicle  in  sudi  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

MC  161604.  filed  May  3, 1982. 
Applicant:  BEST  DELIVERY  SERVICE. 
INC..  296  Bennington  St..  East  Boston, 
KL<V  02128.  Representative;  Mary  E. 
Kelley,  22  Steams  Ave.,  Medfonl.  MA 
02155.  (617)  396-4090.  Transporting 
shipments  weighing  100 pounds  or  less, 
if  transported  is  a  vehicle  in  which  no 
one  package  exceeds  100  pounds, 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  161805.  filed  May  3, 1982. 
Applicant:  LEE  SIMPSON,  d.b.a.  SIMCO 
TRANSPORTATION  SERVICES,  INC., 
P.O.  Box  lOa  I-aO  and  Hwy  50,  Papillion, 
NE  68046.  Representative:  Lee  Simpson, 
1117  Delmar  St.,  Papillion,  NE  68046, 
(402)  331-6807.  As  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  the  U.S. 

MC  161844.  filed  May  5, 1982. 
Applicant:  J.  T.  DUNN  &  ASSOCIATES 
INC.,  556  East  2100  South,  Salt  Lalce 
City,  UT  84106.  RepresentaHve:  Harvey 
Dunn  (same  address  as  applicant).  (801) 
486-3719.  Transporting,  for  or  on  behalf 
of  the  U.S.  Government,  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

Volume  Na  OP4-174 

Decided:  May  17, 1982. 

By  the  Commission.  Review  Board  No.  2. 
Members  Carle  ton.  Fisher,  and  Wiitiaras. 

MC  152896  (Sub-1),  filed  May  6, 1982. 
Applicant:  WHEELED  &  SONS 
TRUCKING.  1607  Ore  Dam  BlvcL.  West 
Oroville,  CA  95965.  Representative: 
Robert  G.  Harrison,  4299  James  Dr., 
Carson  City.  NV  89791.  (702)  882-5649. 


Transporting,  for  or  on  behalf  of  the 
United  States  Govemaient.  general 
commodities  (except  ssed  household 
goods,  hazardous  or  secret -materials, 
and  sensitive  weapons  and  munitions), 
between  points  in  the  United  States 
(except  AK  and  HI). 

MC  158286  (Sub-8).  filed  April  15. 
1982.  Appficant:  M.T.  TRUCK  LINE, 
INC.,  4947  W  173rd  St.,  Country  Chib 
Hills,  IL  80477.  Representative:  James  C. 
Hardman,  33  N  LaSalle  St.,  Chicaga  IL 
60602,  (312)  236-5944.  Transporting 
general  commodities  (exceirt  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between 
Plainfield,  Cartersburg,  Clayton.  Amo, 
Coatesville,  and  Fillmore,  IN,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI).  Condition: 
Issuance  of  a  certificate  in  this 
proceeding  is  conditioned  upon 
applicant  certifying  to  the  Commission, 
prior  to  commencing  operations,  that  all 
rail  service  has  actually  terminated  at 
specified  poiHts.  The  certification  should 
be  addressed  to  the  Deputy  Director. 
Section  of  Operating  Rights.  Interstate 
Conunerce  Commission,  Washington, 
DC  20423. 

Nota. — ^Tlie  porpose  of  this  appiicatian  is  to 
substitute  motor  carrier  service  for 
abandoned  rail  carrier  service. 
Agatha  L  Mei;gan«viGh. 
Secretary. 
|FR  Doc  aa-uao7  nteds-za-az:  ai45  «n| 


[Docket  Na  AB-167  (Sub-285N)) 

Rail  Carriers;  Conrafl  Abandoi 
Between  Dana  and  Paris,  H. 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  Exemption. 

summary:  The  Interstate  Commerce 
Commission  exempts  SIRS,  Inc.,  whidi 
win  operate  over  2  miles  of  railroad  in 
the  City  ef  Sbelbyville,  Shelby  County, 
IL  ft-om  49  U.S.C.  SubHtle  IV. 
DATES:  Exemptioa  effective  on  May  21. 
1982.  Petitions  to  reopen  must  be  filed 
by  June  10. 1982. 
AOORESSES:  Send  pleadings  to: 

(1)  Section  of  Finance,  Roam  5414, 
Interstate  Commerce,  Commission, 
Washington.  D.C  20423 

(2)  Petitioner's  Representative,  Dove  & 
Dove,  151  South  Morgan  Street. 
Shelbyville,  IL  62565. 

FOR  FUltTMEa  INFORMATION  CONTACT: 

Louis  E.  Gitomer,  (202)  27S-7245. 
SUPPI.EMENTAL  INFORMATION:  Additionai 
information  is  contained  in  the 
CoBBiasion's  decision.  To  purchase  a 
copy  of  the  full  decision,  contact  TS 


Infosystems,  Inc.  Room  2227, 12th  & 
Constitution  Avenue  NW.,  Washington, 
DC  20423. 289-4357— DC  Metropolitan 
Area.  (800)  424-5403,  toll  free  for  oatside 
the  DC  area. 

Decided:  May  13. 1982. 

By  the  Commission,  Chairman  Taylor.  Vice 
Chairman  Cilliani,  Cornmissioners  Gresham, 
Sterrett,  Andre,  and  Simmons.  Commissioner 
Simmons  did  not  participate. 
Agatha  L.  Mergenovidi, 
Secretary. 

(KK  Doc.  82-13905  Filed  S-20-82:  8:45  un) 
BILLING  CODE  7039-01-11 


JOMT  BOARD  FOR  THE 
ENROLLMENT  OF  ACTUARIES 

Advisory  Committee  on  Actuarial 
ExaminaMons;  Meeting 

Notice  is  hereby  givea  that  the 
Advisory  Committee  on  Actuarial 
Examinations  will  meet  in  Room  4121, 
Department  of  the  Treasury,  15th  Street 
and  Pennsylvania  Avenue,  Washington. 
D.C.  on  June  22. 1982  beginning  at  1:00 
p  jn.  and  on  June  23, 1982  bc^iiuiiag  at 
8:00  ajn. 

The  purpose  of  the  meeting  is  to 
discuss  topics  and  questions  which  may 
be  recommended  for  inclusion  on  the 
Joint  Board's  examinations  in  actuarial 
mathematics  and  methodology  referred 
to  in  Title  29  O.S.  Code,  sectioD 
1242(aJ(l)(B)  and  to  review  the  May  1982 
Joint  Boafd  examinations  in  order  to 
make  recommendations  relative  thereto, 
including  the  minimum  acceptable  pass 
score.  In  addition,  there  wfll  be  a 
discussion  conceming  die  Joint  Board's 
examination  program. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  52-462)  has  been 
made  that  the  portions  of  the  meeting 
dealing  with  the  discussion  of  questions 
which  may  appear  on  the  Joint  Board's 
examinations  and  the  review  of  the  May 
1982  Joint  Board  exaniinations  fall 
within  the  exceptions  to  the  open 
meeting  requirement  set  forth  in  Title  5 
U.S.  Code,  section  552(c)(9)(B),  and  that 
the  public  interest  requires  thai  such 
portions  be  closed  to  pubUc 
participation. 

The  portion  of  the  meeting  dealing 
with  the  discussion  of  the  Joint  Board 
examination  program  will  conunence  at 
1:30  p.m.  on  June  23, 1982,  and  will 
continue  as  long  as  n«%tsary  to 
complete  the  thscusaian  bat  not  beyond 
5  p.m.  of  that  day.  This  portion  of  the 
meeting  will  be  open  to  the  public  as 
space  is  available.  Time  pemitting,  after 
discussioa  of  tha  pregrajn  by  Committee 
members,  interested  persons  may  make 
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statements  germane  to  this  subject. 
Persons  wishing  to  make  oral  statements 
are  requested  to  notify  the  Committee 
Management  Office  in  writing  prior  to 
the  meeting  in  order  to  aid  in  scheduling 
the  time  available,  and  should  submit 
the  written  text,  or,  at  a  minimum,  an 
outline  of  comments  they  propose  to 
make  orally.  Such  comments  will  be 
limited  to  ten  minutes  in  length.  Any 
interested  person  also  may  file  a  written 
statement  for  consideration  by  the  Joint 
Board  and  Committee  by  sending  it  to 
the  Committee  Management  Officer. 
Notifications  and  statements  should  be 
mailed  no  later  than  June  15, 1982  to  Mr. 
Leslie  S.  Shapiro.  Joint  Board  for  the 
Enrollment  of  Actuaries,  c/o  U.S. 
Department  of  the  Treasury, 
Washington.  D.C  20220. 

Dated  May  18. 1982. 
Leslie  S.  Shapiro. 

Advisory  Committee  Management  Officer, 
Joint  Board  for  the  Enrollment  of  Actuaries. 

|FR  Doc  82-14006  Filed  S-ZO-K;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  S-«2] 

Prfvacy  Act  of  1974;  Modified  System 
of  Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a). 
notice  is  hereby  given  that  the 
Department  of  Justice  proposes  to 
modify  an  existing  system  of  records 
entitled  "Freedom  of  Information  Act/ 
Privacy  Act  (FOIA/PA)  Records. 
JUSTlCE/JMD-019."  which  was  most 
recently  published  on  January  10, 1980  in 
Federal  Register  Volume  45.  page  2231. 

The  system  notice  is  being  revised  to 
reflect  that  disks  will  be  used  to  store 
and  retrieve  certain  summary  data 
extracted  from  FOIA/PA  request  files. 
The  data.  i.e..  date  of  request, 
requester's  name,  Justice  Management 
Division  (JMD)  staif  assigned  the 
request,  etc.  will  be  used  to  track  and 
follow  up  on  the  assignment  of  requests 
for  JMD  records.  Appropriate  sections  of 
the  notice  have  been  revised  to  reflect 
the  automation  of  this  summary  data. 
They  are:  "Categories  of  records  in  the 
system,"  "Storage."  "Retrievability." 
and  "Safeguards." 

Further,  certain  clarifying  and 
editorial  changes  have  been  made  to 
other  sections  of  the  notice.  They  are: 
"System  name."  "Categories  of 
individuals  covered  by  the  system," 
"Routine  uses  of  reconds  *  *  *." 
"Retention  and  disposal."  "System 
manager(s)  and  address."  and  "Record 
access  procedures."  In  addition,  the 


paragraph  which  indicates  the  system  is 
an  exempt  one  has  been  reinstated.  The 
paragraph  was  inadvertently  dropped 
from  the  notice  when  it  was  republished 
as  part  of  an  annual  publication. 

The  Office  of  Management  and  Budget 
(OMB)  requires  a  60-day  period  to 
review  certain  changes  to  records 
systems.  Accordingly,  OMB  has  been 
provided  a  report  on  this  proposal.  In 
addition,  a  copy  of  the  report  has  been 
provided  to  the  President  of  the  Senate 
and  the  Speaker  of  the  House  of 
Representatives  in  accordance  with  5 
U.S.C.  552a(o). 

Comments  may  be  addressed  to  the 
Administrative  Counsel.  Justice 
Management  Division,  Department  of 
Justice,  Room  6239, 10th  and 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20530.  If  no  comments  are  received, 
the  modified  system  will  be  adopted 
without  further  notice  in  the  Federal 
Register.  No  oral  hearings  are 
contemplated. 

Dated.  May  12, 1982. 
Kevin  D.  Roooey, 
Assistant  Attorney  General  for 
Administration. 

Jiistice/JMO-019 

SYSTBiNAME: 

Freedom  of  Information  Act/Privacy 
Act  (FOIA/PAJ  Records. 

SYSTEM  location: 

U.S.  Department  of  Justice,  Justice 
Management  Division,  10th  and 
Constitution  Avenue.  N.W..  Washington. 
D.C.  20530. 

CATEGORIES  OF  MOIVIOUALS  COVBIED  BY  TME 
SYSTEM: 

Persons  who  have  made  a  request  to 
access  any  Justice  Management  Division 
(JMD)  record  relating  to  JMD  functional 
responsibilities  and  activities; 
individuals  who  have  made  a  request  to 
access  or  correct  records  pertaining  to 
themselves  which  they  believed  to  be  in 
JMD  systems  of  records;  and  persons 
who.  on  behalf  of  another  individual, 
have  made  a  request  to  access  or  correct 
that  individual's  records  which  they 
beheved  to  be  in  JMD  systems  of 
records.  Such  requests  were  made 
pursuant  to  the  Freedom  of  Information 
Act.  the  Privacy  Act.  or  both. 


CATEOOWES  OF  REOONDS  m  THE  system: 

Manual  records  contain  Freedom  of 
Information  Act  and  Privacy  Act 
requests  for  JMD  records,  responses 
thereto  and,  where  applicable,  a  copy  of 
the  records  requested  and  any  other 
correspondence  or  internal  memoranda 
related  to  the  processing  of  these 
requests.  Automated  records  (stored  on 
disks)  contain  summary  data  such  as  the 


date  of  request  name  of  requester, 
addressee,  subject  of  request  date 
request  was  received.  JMD  staff  to 
wh^ch  request  was  assigned,  date 
request  was  assigned,  date  response 
was  due,  control  number,  and  date  of 
response. 


AUIHUHIIV  FOR 


OF  THE 


This  system  is  established  and 
maintained  pursuant  to  44  U.S.C  3101 
and  is  maintained  to  implement  the 
provisions  of  5  U.S.C.  552  and  552a  and 
the  provisions  of  28  CFR  16.1  et  seq.  and 
28  CFR  1&40  et  seq. 


ROUTINE 
THE  SYSTEM, 


uses  OF 


CA' 


OF  SUCH 

A  record  maintained  in  this  system 
may  be  disseminated  as  a  routine  use  of 
such  record  as  follows:  (1)  A  record  may 
be  disseminated  to  a  Federal  agency 
whidi  furnished  the  record  for  the 
purpose  of  pennitting  a  decision  as  to 
access  or  correction  to  be  made  by  that 
agency,  or  for  the  purpose  of  consulting 
with  that  agency  as  to  the  propriety  of 
access  or  correction:  (2)  a  record  may  be 
disseminated  to  any  appropriate  federal, 
state,  local  or  foreign  agency  for  the 
purpose  of  verifying  the  accuracy  of 
information  submitted  by  an  individual 
who  has  requested  amendment  or 
correction  of  records  contained  in  a 
system  of  reoords  maintained  by  the 
Justice  Management  Division. 


RELEASE  OF 


iTWNTOTHE 


Information  permitted  to  be  released 
to  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  may  be  made 
available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context  of 
a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

RELEASE  OF  INFORMATION  TO  I 


Information  contained  in  systems  of 
records  maintained  by  the  Department 
of  Justice,  not  otherwise  required  to  be 
released  pursuant  to  5  U.S.C.  552,  may 
be  made  availabI»to  a  Member  of 
Congress  or  staff  acting  upon  the 
Member's  behalf  when  the  Member  or 
staff  requests  the  information  on  behalf 
of  and  at  the  request  of  the  individual 
who  is  the  subject  of  the  reond. 


RELEASE  OF 
ARCHIVES  AHO 


iTION  TO  THE  MATNMMI. 


A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to  the 
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National  Archives  and  Records  Service 
(NARS)  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVINO,  ACCESSING,  RETAINING,  ANO 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Manual  requests  records  are  stored  in 
locked  safes.  Automated  requests 
records  are  stored  on  disks. 

retrievabiuty: 

Requests  records  are  filed  and 
retrieved  under  the  names  of  those 
persons  and  individuals  identified  under 
the  caption  "Categories  of  individuals 
covered  by  the  system."  These  records 
are  retrieved  by  Department  personnel 
to  perform  their  duties,  e.g.,  when 
subsequent  requests  are  made  by  the 
public  for  copies  of  their  previous 
requests  and  responses  thereto,  or  when 
the  requester  submits  a  supplemental 
request  or  information  clarifying  a 
previous  request. 

SAFEGUARDS: 

Access  to  requests  records  is  limited 
to  Department  of  Justice  personnel  who 
have  need  for  the  records  to  perform 
their  duties.  Request  files  (manual 
records)  are  stored  in  locked  safes.  All 
records  are  stored  in  an  office  which  is 
occupied  during  the  day  and  locked  at 
night. 

retention  ANO  DISPOSAL: 

Records  are  disposed  of  in  accordance 
with  items  16  through  18  and  25  through 
28  of  General  Records  Schedule  14. 

SVSTEM  MANAOER(S)  ANO  ADDRESS: 

Assistant  Attorney  General  for 
Administration,  U.S.  Department  of 
Justice,  10th  and  Constitution  Avenue, 
N.W..  Washington,  D.C.  20530. 

NOTIFICATION  PROCEDURC 

Same  as  the  System  Manager. 

RECORD  ACCESS  PROCEDURES: 

A  request  to  access  a  record  in  this 
system  shall  be  made  in  writing  to  the 
system  manager  named  above  with  the 
envelope  and  letter  clearly  marked 
"Freedom  of  Information  Act  request"  or 
"Privacy  Act  request."  The  requester 
shall  include  the  full  n^me  of  the  person 
who  made  a  request,  date  of  that 
request,  name  of  o^icial  to  whom  the 
request  was  addressed,  and  subject  of 
the  request.  Where  applicable  (Title  28 
of  the  Code  of  Federal  Regulations. 
§  16.41(b)  (2)  and  (3)),  the  requester  shall 
also  include  the  current  address,  date 
and  place  of  birth,  and  notarized 
signature  of  the  individual  requesting  a 
copy  of  his/her  previous  request  and 


response  thereto.  Where  applicable 
(Title  5  of  the  United  States  Code, 
section  552a(b]),  the  requester  shall  also 
include  a  written  statement  authorizing 
the  Department  to  release  these  records 
to  a  third  party.  In  addition,  the 
requester  shall  provide  his  return 
address. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
system  manager  listed  above,  stating 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought. 

RECORD  SOURCE  CATEGORIES: 

The  sources  of  information  contained 
in  this  system  are  the  Individuals  and 
persons  making  requests,  the  systems^f 
records  searched  in  the  process  of 
responding  to  requests,  and  other 
agencies  referring  requests  for  access  to 
or  correction  of  records  originating  in 
the  Justice  Management  Division. 

SYSTEMS  EXEMPTED  FROM  CERTAIN 
PROVISIONS  OF  THE  ACT 

Records  secured  from  other  systems 
of  records  have  been  exempted  from  the 
Privacy  Act  provisions  to  the  same 
extent  as  the  systems  of  records  from 
which  they  were  obtained.  The  Attorney 
General  has  also  exempted  certain 
categories  of  records  in  thi»  system  from 
subsections  (c)(3)  and  (d)  of  the  Privacy 
Act  pursuant  to  5  U.S.C.  552a(k)(2). 
Rules  have  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553  (b),  (c),  and  (e)  and  have  been 
published  in  the  Federal  Register. 

|FR  Doc.  82-13942  Piled  S-20-82;  S:4S  am] 
BILUNG  CODE  4410-01-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 
[  Docket  No.  M-82-38-C] 

Angela  Mining  COm  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Angela  Mining  Company,  P.O.  Box  87, 
Kingwood,  West  Virginia  26537  has  filed 
a  petition  to  modify  the  apphcation  of  30 
CFR  75.1710  (cabs  and  canopies]  to  its 
No.  3  Mine  (I.D.  No.  46-02215)  located  in 
Preston  County,  West  Virginia.  The 
petition  is  filed  under  section  101(c]  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the  ' 

.  requirement  that  cabs  or  canopies  be 


installed  on  the  mine's  electric  face 
equipment. 

2.  The  normal  mining  height  of  the 
Upper  Freeport  coal  seam  ranges  from 
44  to  48  inches  from  roof  to  pavement. 
Undulating  roof  conditions  reduce  the 
mining  height  in  many  areas  to  38 
inches. 

3.  Petitioner  states  that  the 
installation  of  cabs  or  canopoes  on  the 
mine's  electric  face  equipment  would 
result  in  a  diminution  of  safety  for  the 
miners  affected  because  the  canopies: 

a.  Are  striking,  dislodging  and 
damaging  roof  bolts,  steel  plates  and 
wooden  headers; 

b.  Impair  the  visibility  of  the 
equipment  operator,  increasing  the 
chances  of  an  accident; 

c.  Reduce  the  size  of  the  operating 
compartment,  causing  operator  fatigue 
and  uncomfortable  working  positions. 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  'These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
21, 1982.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  May  14. 1982. 
Patricia  W.  SUvey, 
Acting  Director,  Office  of  Standards, 
Regulations  and  Variances. 

[FR  Doc  82-13992  Filed  S-20-82:  8:45  am) 
BILLING  CODE  4$10-43-M 


IDocket  No.  M-82-43-C] 

Bartley  &  Bartiey  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Bartley  &  Bartley  Coal  Coriipany,  Box 
142,  Rockyhouse,  Kentucky  41561  has 
filed  a  petition  to  modify  the  application 
of  30  CFR  75.313  (methane  monitor)  to 
its  No.  4  Mine  I.D.  No.  15-12650)  located 
in  Pike  County,  Kentucky.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  methane  monitors  be 
installed  on  any  electric  face  cutting 
equipment,  continuous  miner,  longwall 
face  equipment  or  loading  machine. 

2.  Petitioner  states  that  methfine  has 
not  been  detected,  monitored  or 
sampled  by  anyone  in  excess  of  normal 


air  inside  this  non-gassy  mine  compared 
to  outside  air.  This  is  a  hillside  mine 
located  above  the  water  table. 

3.  Petitioner  further  states  that 
malfunctions,  false  indications  and 
defects  commonly  occurring  in  the 
methane  monitors  due  to  power 
fluctuations,  vibrations,  etc.  tend  to  give 
employees  a  false  sense  of  security. 

4.  As  an  alterative  method,  petitioner 
proposes  that  detection  for  methane  will 
be  done  by  qualified  persons  using 
methane  detectors,  flame  safety  lamps, 
air  samples  and  detectors  for  other 
gases. 

5.  Petitioner  states  that  the  proposed 
alternative  method  will  provide  the 
same  degree  of  safety  for  the  miners 
affected  as  that  afforded  by  the 
standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627, 4015  Wilson 
Boulevard,  Arlington,  Virginia  22203.  AH 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  Jime 
21, 1982.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  May  12, 1982. 

Patricia  W.  Silvey, 

Acting  Director,  Office  of  Standards, 
Regulations  and  Variances. 

|FR  Doc.  aZ-13993  Filed  S-20-82: 8:45  amj 
BILUNG  CO0£  4S10-43-M 


Federal  Register  /  Vol.  47.  No.  99  /  Friday.  May  21.  ig82  /  Noticeg 


22241 


[Docket  No.  M-82-40-C] 

Brown  Badgett  Coal  Co,  Inc^  Petition 
for  Modmcatlon  of  Application  of 
Mandatory  Safety  Standard 

Brown  Badgett  Coal  Company,  Inc.. 
P.O.  Drawer  617,  Central  City,  Kentucky 
42330  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1710  (cabs  and 
canopies)  to  its  Busick  Mine  (I.D.  No. 
15-09311)  located  in  Muhlenberg 
County,  Kentucky.  The  petiUon  is  filed 
under  section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  TTie  petition  concerns  the 
requirement  that  cabs  or  canopies  be 
instaUed  on  the  mine's  electric  face 
equipment 

2.  The  minimum  coal  height  is 
approximately  51  inches  with  undulating 
top  and  bottom  conditions. 

3.  Petitioner  states  that  application  of 
the  standard  would  result  in  a 
diminution  of  safety  for  the  miners 
affected  because: 


a.  The  equipment  operator's 
compartment  is  restricted  by  the  canopy 
and  the  operator  cannot  use  his  or  her 
arms  and  legs  in  a  proper  manner  to 
safely  operate  and  control  the  machine; 
and, 

b.  The  operator's  vision  is  hampered 
by  the  canopy,  increasuig  the  chances  of 
an  accident 

4.  For  these  reasons,  petitioner 
requests  a  modification  of  the  standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments,  lliese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Arlington,  Vii-^a  22203.  All 
comments  mast  be  postmarked  or 
received  in  that  office  on  or  before  June 
21, 1982.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  May  14. 1982. 
Patricia  W.  Silvey, 

Acting  Director.  Office  of  Standards, 
Regulations  and  Variances. 

IFR  Doc  az-138a4  FiM  S-20-82:  ft45  am) 
BtLUNO  COOE  4610-49-M 


[Docket  No.  M-82-44-C] 

CartKMi  Fuel  Co^  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Carbon  Fuel  Company,  1300  One 
Valley  Square,  Charleston.  West 
Virginia  25301  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.305 
(weekly  examinations  for  hazardous 
conditions)  to  its  Morton  Mine  (I.D.  No. 
46-01329)  located  in  Chesapeake 
County.  West  Virginia.  The  petition  is 
filed  under  section  101(c)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  hitake  aircourses  be 
examined  in  their  entirety  on  a  weekly 
basis. 

2.  Petitioner  states  that  application  of 
the  standard  to  the  intake  airways  of  the 
North  Shaft  Mams  starting  at  the  No.  2 
Shaft  Fan  and  extending  to  the  mouth  of 
the  First  West  Section  would  result  in  a 
diminution  of  safety  because 
deterioration  of  the  roof  and  roof 
support  system  in  this  area  has  rendered 
these  intake  airways  unsafe  to  travel. 
Petitioner  believes  that  there  is  no  safe 
or  reasonable  way  to  resupport  the 
deteriorated  roof. 

3.  As  an  alternative  method,  petitioner 
proposes  to  danger  off  all  accesses  to 
the  North  Shaft  entries  and  establish 


check  points  at  the  mouth  of  the  First 
West  Section  where  the  North  Shaft 
intake  airways  connect  with  the  Number 
Three  North  Intake  Escapeway  to 
determine  that  the  air  is  traveling  in  the 
proper  direction  and  to  test  the  quality 
and  quantity  of  the  intake  air.  Petitioner 
further  states  that  the  proposed 
alternative  will  provide  the  same  degree 
of  safety  for  the  miners  affected  as  that 
afforded  by  the  standard  and  that  the 
modification  requested  will  not  affect 
the  fi^sh  air  intake  or  track  escapeway. 

Request  for  Commaiits 

Persons  interested  in  this  petition  may 
furnish  written  comments.  I^ese 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances,  Mine  Safety  and  Health 
Administration,  Room  627. 4015  Wilsrai 
Boulevard,  ArUngton,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before  June 
21. 1982.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated  May  12, 1982. 
Patrida  W.  Silvey. 

Acting  Director,  Office  of  Standards. 
Regulations  and  Variances. 

(FRpoc  82-13886  Filed  S-W-aZ:  fe45  ^ 
BtLUNQ  COOE  4510-49-11 


[Docket  Na  M-«2-3S-C} 

Consolidation  Coal  Co.;  Petition  for 
Modification  of  Application  of 
Mandatory  Safety  Standard 

Consolidation  Coal  Company,  Consol 
Plaza,  Pittsburgh,  Pennsylvania  15241. 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1704-2(a) 
(escapeway  routes;  examinatian; 
escapeway  maps;  drills)  to  its  Mathies 
Mine  (I.D.  No.  3ft-00963)  located  in 
Washington  County,  Pennsylvania.  The 
petition  is  filed  under  Section  101(c]  of 
the  Federal  Mine  Safety  and  Health  Act 
of  1977. 

A  summary  of  the  petitioner's 
statements  follows: 

1.  The  petition  concerns  the 
requirement  that  all  travelable 
passageways  designated  as  escapeways 
be  located  to  follow  the  safest  direct 
practical  route  to  the  nearest  mine 
opening  suitable  for  the  safe  evacuation 
of  miners. 

2.  As  an  alternative  method,  petitioner 
proposes  an  escapeway  plan  that  calls 
for  the  primary  (intake)  escapeway  to  be 
routed  to  the  Linden  Portal  and  for  the 
secondary  (return)  escapeway  to  be 
directed  to  the  Kerr  Shaft  This  proposal 
adds  the  Thomas  Portal  to  the 
escapeway  plan  to  be  used  in  the  event 
the  Unden  Portal  becomes  unsuitable  or 
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unavailable,  such  as  when  the  Linden 
elevator  malfunctions. 

3.  Petitioner  states  that  the  alternative 
method  outlined  above  will  provide  the 
same  degree  of  safety  for  the  miners 
affected  as  that  afforded  by  the 
standard. 

Request  for  Comments 

Persons  interested  in  this  petition  may 
furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards,  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  ofHce  on  or  before  June 
21, 1982.  Copies  of  the  petition  are 
available  for  inspection  at  that  address. 

Dated:  May  12. 1982. 
Patrida  W.  Silvey. 

Acting  Director,  Office  of  Standards, 
Regulations  and  Variances. 

|FR  Doc.  82-13996  Filed  S-20-62:  B:4S  amj 
BILLING  CODE  4S1(M»-M 


Pension  and  Welfare  Benefit  Programs 

[Prohibited  Transaction  Exemption  82-89 
Exemption  Appilcation  No.  0-2684] 

Exemption  From  the  Prohibitions  for 
Certain  Transactions  Involving  the 
Fredericic  E.  Fried,  M.D.,  P.O.,  Profit 
Sharing  Plan,  Located  in  Medfore, 
Oreg, 

agency:  P&WBP.  Labor. 

ACTION:  Grant  of  Individual  Exemption. 

summary:  This  exemption  permits  the 
sale  of  certain  items  of  artwork  (the 
Artworks)  by  the  Frederick  E.  Fried, 
M.D.,  Profit  Sharing  Plan  (the  Plan)  to 
Frederick  E.  Fried.  M.D.  (Fried),  a 
disqualified  person  with  respect  to  the 
Plan. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  Campagna  of  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs.  Room  C- 
4526,  U.S.  Department  of  Labor.  200 
Constitution  Avenue.  N.W..  Washington. 
D.C.  20216.  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  On 

February  5, 1982,  notice  was  published 
in  the  Federal  Register  (47  FR  5510)  of 
the  pendency  before  the  Department  of 
Labor  (the  Department)  of  a  proposal  to 
grant  an  exemption  from  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Internal  Revenue  Code  of 
1954  (the  Code)  by  reason  of  section 
4975(a)(1)(A)  through  (E)  of  the  Code,  for 
the  transaction  described  in  an 
application  filed  by  Fried.  The  notice  set 


forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  D.C. 
Because  Fried  is  the  sole  owner  of 
Frederick  E.  Fried,  M.D..  P.C.  the 
sponsor  of  the  Plan,  and  is  the  sole 
participant  of  the  Plan,  it  was 
determined  that  the  publication  of  the 
notice  of  pendency  would  serve  as** 
notice  to  interested  persons.  No  requests 
for  a  hearing  were  received  by  the 
Department,  however,  one  unfavorable 
comment  was  received.  The 
commentator  stated  that  to  grant  the 
exemption  would  mean  that  taxpayers 
in  general  would  underwrite  a  plan  loss 
caused  by  a  plan  sponsor's  own 
decision.  The  appUcant  represents  that  a 
profit  for  the  Plan  will  be  realized  on  the 
sale  of  the  Artworks  and  that  the  value 
of  the  Artworks  has  been  determined  by 
an  independent  appraiser.  The 
Department  has  considered  the 
comment  received  together  with  the 
applicant's  representations  and  has 
determined  that  the  exemption  should 
be  granted  as  proposed.  The  notice  of 
pendency  was  issued  and  the  exemption 
is  being  granted  solely  by  the 
Department  because,  effective 
December  31. 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713.  October  17. 1978)  ti-ansferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  4975(c)(2)  of  the  Code  does  not 
relieve  a  fiduciary  or  disqualified  person 
with  respect  to  a  plan  to  which  the 
exemption  is  applicable  from  certain 
other  provisions  of  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply;  nor  does  the 
fact  the  transaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  under  section 
4975(c)(1)(F)  of  die  Code. 

(3)  This  exemption  is  supplemental  to, 
and  not  in  derogation  of.  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 


exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exenjption  or  transitional  rule 
is  not  dispositive  of  whether  the 
transaction  is,  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  4975(c)(2) 
of  the  Code  and  the  procedures  set  forth 
in  Rev.  Proc.  75-26, 1975-1  C.B.  722,  and 
based  upon  the  entire  record,  the 
Department  makes  the  following 
determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly,  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  sale  of  the 
Artworks  by  the  Plan  to  Fried,  provided 
that  the  sales  price  is  at  least  the  fair 
market  value  of  the  Artworks  at  the  time 
of  the  sale. 

The  availabihty  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transaction  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington,  D.C,  this  18th  day 
of  May,  1982. 
Alan  D.  Lebowitz, 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor. 

IFR  Doc.  82-13988  Filed  5-20-62;  8:45  am] 
BILLING  COOE  4S1ft-29-H 


[Prohibited  Transaction  Exemption  82-88; 
Exemption  Application  No.  D-2311] 

Exemption  From  the  Prohibitions  for 
Certain  Transactions  involving  the 
Commerce  Southwest,  Inc.  and 
Subsidiaries  Employees  Retirement 
Plan  Located  in  Dallas,  Tex. 

agency:  P&WBP,  Labor.  • 

ACTION:  Grant  of  Individual  Exemption. 

summary:  This  exemption  would  permit: 
(1)  The  sale  of  real  property  (the  Land) 
and  improvements  (the  Building)  to  the 
Commerce  Southwest,  Inc.  and 
Subsidiaries  Employees  Retirement  Plan 
(the  Plan)  by  the  National  Bank  of 
Commerce  of  Dallas,  Texas  (the  Bank),  a 
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party  in  interest  with  respect  to  the  Plan; 
and  (2)  the  subsequent  leaseback  of  the 
Land  and  Building  by  the  Plan  to  the 
Bank. 

FOR  FURTMER  INFORMATION  CONTACT. 

Louis  Campagna  of  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526.  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216.  (202)  523-8883.  {This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  On 

November  20. 1981.  notice  was 
published  in  the  Federal  Register  (46  FR 
57178)  of  the  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposal  to  grant  an  exemption 
from  the  restrictions  of  sections  406(a). 
406(b)(1)  and  406(b)(2)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  Act)  and  from  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Internal  Revenue  Code  of 
1954  (the  Code)  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code,  for 
transactions  described  in  an  application 
filed  by  the  Commerce  Southwest.  Inc.. 
the  sponsor  of  the  Plan.  The  notice  set 
forth  a  summary  of  facts  and 
representations  contained  in  the 
application  for  exemption  and  referred 
interested  persons  to  the  application  for 
a  complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington.  D.C.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a  written 
request  that  a  public  hearing  be  held 
relating  to  this  exemption.  The  applicant 
has  represented  that  it  has  satisfied  the 
notification  to  interested  persons 
provisions  as  set  forth  in  the  notice  of 
pendency.  No  requests  for  a  hearing 
were  received  by  the  Department, 
however,  the  D^artment  received  one 
comment  The  commentator  claimed 
that  the  entire  transaction  could  be 
viewed  as  a  loan  by  the  Plan  to  the  Bank 
at  below  market  rates,  that  the  Plan 
would  be  concentrating  a  high 
percentage  of  its  assets  (21.6%)  in  one 
investment,  that  the  rate  of  return  on  the 
investment  was  low  compared  to  other 
investments  and  that  the  expected 
appreciation  of  the  Land  and  Building  is 
highly  speculative  as  the  Land  and 
Building  comprise  special  purpose 
properties  with  limited  market  appeal. 

The  Bank  was  asked  by  the 
Department  to  respond  to  the  comments 
of  the  commentator.  In  response  the 
Bank  stated  that  the  transaction  is  not  in 
the  form  of  a  loan  as  the  Plan  is 


receiving  a  valuable  asset  rather  than  a 
promise  to  pay  from  the  Bank.  In 
addition,  the  Bank  will  arrange  for  a 
$25,000  deposit  to  secure  its  rental 
obligations  as  well  as  guarantee  that  the 
Plan  will  receive  a  certain  minimum 
amount  in  the  event  of  a  sale  of  the 
Land  and  Buildings.  The  Bank  also 
stated  that  the  investment  of  21.6%  of 
the  assets  of  the  Plan  in  the  fransaction 
is  not  excessive  and  that  in  coming 
years  because  of  additional  Employer 
contributions  to  the  Plan  the  percentage 
of  the  assets  of  the  Plan  involved  in  the 
transactions  should  decrease.  With 
respect  to  the  comment  that  the  rate  of 
return  to  the  Plan  is  low  compared  to 
other  investments  available  to  the  Plan, 
the  Bank  stated  that  the  rate  of  return 
given  in  the  notice  of  pendency  of  10%  is 
based  on  the  rental  income  to  the  Plan 
and  does  not  take  into  account  the 
expected  appreciation  of  the  Land  and 
Building.  With  respect  to  the  comment 
that  the  expected  appreciation  of  the 
Land  and  Building  is  highly  speculative 
because  of  the  special  purpose  nature  of 
the  properties,  the  Bank  stated  that 
office  and  warehouse  facilities  are 
among  the  most  adaptable  types  of 
properties  to  be  found  anywhere. 
Furthermore,  the  Bank  stated  that 
historical  data  with  respect  to 
investments  of  this  type  and  the 
geographic  area  in  which  the  Land  and 
Building  is  situated  indicates  that  the 
property  will  appreciate.  In  addition.  Joe 
Foster  Appraisal  Services.  Inc.,  an 
independent  appraiser  from  Dallas. 
Texas,  represented  that  the  Land  and 
Building  is  located  in  one  of  Dallas'  most 
attractive  industrial  parks  and  the  Land 
and  Building  is  readily  adaptable  to  the 
needs  of  other  prospective  tenants  and 
buyers. 

Mr.  Lovell  M.  Turner  (Turner),  a 
licensed  real  estate  broker,  who  is 
independent  of  the  parties  to  the 
transactions,  has  examined  the 
proposed  sale  of  the  Land  and  Building 
to  the  Plan  by  the  Bank  and  subsequent 
lease  of  the  Land  and  Building  by  the 
Plan  to  the  Bank  and  has  determined 
that  the  proposed  fransactions  are 
protective  and  in  the  interests  of  the 
Plan  and  at  least  as  favorable  to  the 
Plan  as  the  Plan  could  obtain  in  a 
similar  transaction  with  an  unrelated 
party.  Turner  will  also  monitor  the  lease 
of  the  Land  and  Building  by  the  Plan  to 
the  Bank  to  ensure  compliance  with  all 
terms  and  conditions  of  the  lease. 
Furthermore,  rentals  will  be  adjusted 
every  five  years  to  reflect  the  fair 
market  rental  value  of  the  Land  and  • 
Building.  Because  of  these  independent 
safeguards,  the  Department  believes  the 
Plan  is  adequately  protected  and  that 


the  proposed  transaction  are  in  the  best 
interests  of  the  Plan.  Therefore,  the 
Department  has  decided  to  grant  the 
exemption  as  proposed.  The  notice  of 
pendency  was  issued  and  the  exemption 
is  being  granted  solely  by  the 
Department  because,  effective  ° 
December  31. 1978.  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713,  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
proposed  to  the  Secretary  of  Labor. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  granted  under 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  with  respect  to  a 
plan  to  which  the  exemption  is 
applicable  from  certain  other  provisions 
of  the  Act  and  the  Code.  These 
provisions  include  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(10)(B)  of 
the  Act  nor  does  the  fact  the 
fransaction  is  the  subject  of  an 
exemption  affect  the  requirement  of 
section  401(a)  of  the  Code  that  a  plan 
must  operate  for  the  exclusive  benefit  of 
the  employees  of  the  employer 
maintaining  the  plan  and  their 
beneficiaries. 

(2)  This  exemption  does  not  extend  to 
fransactions  prohibited  under  section 
406(b)(3)  of  the  Act  and  section 
4975(c)(1)(F)  of  the  Code. 

(3)  This  exemption  is  supplemental  to. 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  adminisfrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  adminisfrative  or 
statutory  exemption  or  fransitional  rule 
is  not  dispositive  of  whether  the 
fransaction  is,  in  fact,  a  prohibited 
transaction. 

Exemption 

In  accordance  with  section  408(a]  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975).  and  based  upon  the 
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entire  record,  the  Department  makes  the 
following  determinations: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  It  is  in  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries;  and 

(c)  It  is  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Accordingly  the  restrictions  of  section 
406(a),  406(b)(1)  and  406(b)(2)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to:  (1)  the  sale  of  the  Land  and  Building 
by  the  Bank  to  the  Plan,  provided  that 
the  sales  price  is  not  greater  than  the 
fair  market  value  of  the  Land  and 
Building;  and  (2)  the  lease  of  the  Land 
and  Building  by  the  Plan  to  the  Bank, 
provided  the  terms  and  conditions  of  the 
lease  are  at  least  as  favorable  to  the 
Plan  as  the  Plan  could  obtain  in  an  arm's 
length  transaction  with  an  unrelated 
party. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transactions  to  be  consummated 
pursuant  to  this  exemption. 

Signed  at  Washington.  D.C..  this  18th  day 
of  May  1982. 

Alan  D.  Lebowilz, 

Assistant  Administrator  for  Fiduciary 
Standards.  Pension  and  Welfare  Benefit 
Programs.  Labor-Management  Services 
Administrditon,  U.S.  Department  of  Labor. 

|FR  Doc.  82-13987  Fil«d  5-20-82:  8:4S  amj 
BILLING  CODE  4S10-29-M 

[Application  No.  D-2630] 

Proposed  Exemption  for  Certain 
Transactions  Involving  ttie  Alaska 
Electrical  Pension  Fund  Located  in 
Anchorage,  Alaska 

agency:  P&WBP,  Labor. 

ACTION:  Notice  of  proposed  exemption. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  "proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt:  (1)  Retroactively  and 
prospectively  the  leasing  of  office  space 
by  the  Alaska  Electrical  Pension  Fund 
(the  Plan)  to  various  tenants  who 
provide  a  wide  range  of  services  to  the 
Plan  (the  Service  Provider(s)),  and  (2) 


retroactively  the  extension  of  credit 
between  the  Plan  and  Steve  Noey  and 
Associates,  Ltd.  (Noey)  one  of  the 
Service  Providers.  The  proposed 
exemption,  if  granted,  would  affect  the 
participants  and  beneficiaries  of  the 
Plan,  the  Service  Providers,  Noey  and 
other  persons  participating  in  the 
transactions. 

date:  Written  comments  must  be 
received  by  the  Department  on  or  before 
July  7, 1982. 

EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
involving  the  leasing  arrangements 
would  be  effective  from  July  1, 1976  and 
the  exemption  involving  the  extension  of 
credit  would  be  effective  between  the 
dates  July  22, 1981  and  August  14, 1981. 
address:  All  written  comments  (at  least 
three  copies]  should  be  sent  to  the 
Office  of  Fiduciary  Standards,  Pension 
and  Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216,  Attention:  Application  No. 
D-2830.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACT. 
Paul  R.  Antsen  of  the  Department, 
telephone  (202)  523-6915.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  406(a)  of  the  Act  and  from  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (D)  of  the 
Code.  The  proposed  exemption  was 
requested  in  an  application  filed  on 
behalf  of  the  Plan,  pursuant  to  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code,  and  in  accordance  with 
procedures  set  fort  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  18,  1975). 
Effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department. 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  .which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 


with  the  Department  for  the  complete 
representations  of  the  applicant. 

1.  The  Plan  is  a  multiemployer,  jointly- 
trusted,  defined  benefit  plan  with 
approximately  3,100  participants  all  of 
whom  are  engaged  in  electrical 
construction  trades.  Contributing 
employers  to  the  Plan  include  the 
National  Electrical  Contractors 
Association  (NECA)  members  and  non- 
members  who  have  executed  letters  of 
assent  to  the  main  bargaining 
agreements  between  the  Alaska 
Electrical  Union  (the  Union)  and  the 
NECA.  In  addition,  other  major 
employers  include  certain  municipalities 
and  utilities  who  have  separate 
agreements  with  the  Union.  The  Plan 
has  ten  (10)  trustees  (the  Trustees) 
divided  equally  between  management 
and  those  representing  the  Union.  As  of 
December"31, 1980,  the  Plan  had  total 
assets  of  $95,000,000.  The  assets  were 
invested  in  a  diversified  portfoiu) 
consisting  of  the  following  major 
categories:  land  and  commercial  office 
buildings  [22%).  mortgages  (19%), 
common  stocks  (15%)  and  long/ short 
term  fixed  income  securities  (42%). 
Included  among  the  Plan  assets  are  two 
commercial  office  buildings  (the 
Buildings]  located  in  a  growing  business 
and  shopping  area  of  Anchorage. 
Alaska.  Denali  Towers  South  (Denali 
South)  is  a  seven  story  office  building  in 
which  some  of  the  space  is  occupied  by 
the  other  Alaska  Electrical  Trust  Funds 
in  accordance  with  the  provisions  of 
Prohibited  Transaction  Exemption  7ft-l 
(41  FR  12740,  March  26, 1976)  and 
Prohibited  Transaction  Exemption  77-10 
(42  FR  33918,  July  1, 1977).  Denali 
Towers  North  (Denali  North)  is  a 
seventeen  (17)  story  building  located 
adjacent  to  Denali  South.  Denali  North 
was  completed  and  tenant  occupancy 
commenced  approximately  March  1, 
1980.  The  Buildings  are  owned  solely  by 
the  Plan  and  neither  building  is  subject 
to  an  outstanding  mortgage  or  other 
indebteness.  The  Buildings  are 
considered  by  the  Trustees  to  be  an 
excellent  investment  because  of  the  rate 
of  return  to  the  Plan  generated  by  rental 
income  and  the  increase  in  the 
appraised  value  of  the  Buildings  with 
the  passage  of  time. 

2.  The  Plan  has  actively  sought  to 
lease  space  in  both  of  the  Buildings  to 
unrelated  tenants  although  several  of 
the  leasing  arrangements  have  been 
with  firms  providing  a  wide  range  of 
services  to  the  Kan — the  Service 
Providers.  Those  existing  service 
provider  relationships  include  the 
provision  of:  architectural  services, 
security  services  for  the  Buildings,  real 
estate  brokerage  services,  insurance 
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brokerage  services,  occasional  legal 
services,  sales  and  servicing  agreements 
relating  to  mortgage  investments  by  the 
Plan,  occassional  advertising  and 
printing  services,  occasional  real  estate 
appraisal  services  and  the  writing  and 
servicing  of  insurance  policies  required 
in  the  operation  of  the  Plan.  Some  of  the 
Service  Providers  are  retained  on  an 
ongoing  basis  while  others  provide 
services  which  are  of  an  intermittent  or 
limited  duration.  The  Service  Providers 
currently  occupy  approximately  five 
percent  of  the  available  rental  floor 
space  of  the  Buildings.  With  respect  to 
each  of  the  Service  Providers  the 
applicant  makes  the  following 
representations:  (1)  Neither  the  Trustees 
nor  the  Plan  Administrator  has  business 
or  family  relationships  with  any  of  the 
Service  Providers;  (2)  both  the  service 
provider  agreements  and  the  leases  are 
based  on  arm's-length  negotiations  and 
reflect  fair  market  values  for  such  usual 
and  customery  services  in  the  local  area; 
(3)  the  Trustees  have  independent 
control  over  the  service  provider 
relationships  and  may  terminate  such 
services  where  they  are  found 
inadequate;  (4)  while  the  terms  of  the 
leases  are  fixed,  in  the  event  of  a  default 
in  rental  payments  prompt  action  would 
be  taken  by  the  Trustees  through 
counsel  or  the  property  manager  to 
terminate  the  leases  and  collect  the 
rental  in  default.  In  summary,  the 
applicant  represents  that  the  two 
transactions  of  leasing  and  the  provision 
of  services  have  been  and  will  be 
treated  independently  of  one  another. 

3.  Originally  the  Plan  had  its  own  in- 
house  staff  property  manager  who 
negotiated  leasing  arrangements  with 
prospective  tenants.  The  Plan  soon 
realized  the  need  for  professional 
assistance;  therefore,  it  retained  Ben 
Marsh  Realty  a/k/a  Ben  Marsh  and 
Associates  and  Alaska  Planning  and 
Management,  Inc.  (Marsh)  as  an 
exclusive  leasing  agent  on  January  24, 
1980.  The  leasing  agreement  was 
expanded  to  permit  renegotiation  and 
renewal  of  all  existing  leases  when 
Marsh  was  retained  under  a  formal 
property  management  agreement  dated 
July  15, 1981.  Marsh  has  been  engaged  in 
property  management  for  six  years  and 
manages  a  number  of  other  properties 
for  chents  unrelated  to  the  Plan.  Neither 
Marsh  nor  its  employees  have  any 
business  or  family  relationships  with  the 
Trustees  or  the  Plan  Administrator. 

Marsh  is  one  of  the  Service  Providers 
currently  leasing  office  space  from  the 
Plan  in  Denali  North.  The  lease  with 
Marsh  was  negotiated  at  a  time  in  which 
the  Plan  had  its  own  in-house  staff 
property  manager.  The  Trustees 


represent  that  such  lease  was  negotiated 
at  arm's-length  and  on  terms  no  less 
favorable  to  the  Plan  than  terms 
available  in  an  arm's-length  transaction 
with  an  unrelated  third  party.  The 
Trustees  further  represent  that  future 
lease  negotiations  with  Marsh,  or  any 
hitMre  property  manager,  will  always  be 
negotiated  by  them,  or  their 
representative,  and  will  be  as  favorable 
as  an  arm's-length  transaction  with  an 
unrelated  party. 

4.  Since  the  Trustees  anticipate  that 
future  tenets  of  the  Buildings  may  be  or 
may  become  a  service  provider  with 
respect  to  the  Plan,  they  have  requested 
that  the  relief  afforded  under  this 
exemption  cover  unspecified  future 
lease  transactions.  In  addition,  the 
Trustees  represent  that  all  future  lease 
transactions  would  always  be' on  terms 
no  less  favorable  to  the  Plan  than  an 
arm's-length  transaction  with  an 
unrelated  third  party.  Therefore,  for 
purposes  of  this  exemption  the  term  "the 
Service  Provider(8)"  includes  any  prior 
or  future  tenant  which  had,  has  or  would 
have  a  party  in  interest  relationship  to 
the  Plan  based  solely  on  the  provision  of 
services  to  the  Plan. 

5.  Noey  leased  space  from  the  Plan  at 
Denali  South  on  October  15, 1976  (the 
1976  Lease)  for  a  five-year  term.  Noey  is 
in  the  business  of  providing  real  estate 
appraisals  and  estate  appraisals  and 
conducting  feasibility  studies  for 
commercial  office  space.  Prior  to  the 
expiration  of  the  1976  Lease,  economic 
conditions  caused  Noey  to  restrict  its 
operations  and  seek  a  modification  of 
such  lease  with  the  Plan.  A  second  lease 
was  executed  on  October  3, 1980  in 
which  the  Plan  also  agreed  to  take  in 
consideration  for  cancelling  the  1976 
Lease  a  promissory  note  (the  Note)  for 
the  remaining  rent  due  under  the 
provisions  of  the  1976  Lease.  The 
amount  of  the  Note  was  $19,398.12  plus 
twelve  (12)  percent  interest.  This  action 
was  considered  to  have  been  in  the 
interest  of  the  Plan  since  the  alternative 
imder  the  1976  Lease  would  have  been 
to  evict  Noey  and  institute  suit.  Such 
action  is  also  represented  to  be 
customary  and  in  the  usual  course  of 
rental  business  under  the  circimistances. 
Subsequently,  Noey  was  requested  by 
the  Plan  to  provide  a  feasibility  study 
for  a  third  office  building  to  be  located 
in  the  same  area  as  the  Buildings.  Plan 
records  disclose  that  Noey  provided  the 
services  between  July  22, 1981  and 
August  14, 1981  at  a  cost  to  the  Plan  of 
$15,200.  During  this  period  Noey 
continued  to  make  payments  on  the 
Note.  Payments  on  the  Note  have  at  all 
times  remained  current  and  the  final 
payment  was  made  November  1, 1981. 


6.  The  applicant  represents  that  the 
past  and  futiu^  leasing  arrangements 
with  the  Service  Providers  and 
extension  of  credit  transaction  involving 
Noey  satisfy  the  statutory  criteria  of 
section  408(a)  of  the  Act  because: 

a.  The  representations  that  the  rental 
rates  and  terms  charged  to  the  Service 
Providers  were  and  would  be  the  same 
as  those  available  to  unrelated  tenants 
are  easily  verified  from  the  lease 
records  of  the  Plan; 

b.  The  negotiation  of  all  future  leases 
and  the  monitoring  of  existing  leases 
has  been  delegated  to  a  professional 
property  manager  who  is  independent  of 
all  officials  of  the  Plsm  and  the  Service 
Provider  tenants; 

c.  The  types  of  services  provided  by 
the  Service  Providers  (some  of  which 
are  intermittent  or  of  a  limited  duration) 
and  the  types  of  commercial  leasing 
activities  involved  in  this  request  are 
customary  and  usual  in  the  maricetplace; 

d.  The  extension  of  credit  transaction 
between  Noey  and  the  Plan  was 
inadvertent  existed  for  only  a  short 
period  of  time,  did  not  constitute  any  ' 
type  of  self  dealing,  and  has  now 
extinguished  itself,  and 

e.  The  Plan  Trustees  represent  that 
both  transactions  have  been  and  will 
remain  in  the  best  interests  of  the 
participants  and  beneficiaries  of  the 
Plan. 

Notice  to  Interested  Persons 

On  or  before  Jime  7, 1982.  notice  of  the 
proposed  exemptions  will  be  publicly 
posted  in  each  employee  organization 
hall  and  hiring  hall  where  Plan 
participants  and  potential  employees  of 
employers  who  are  obligated  to  make 
contributions  to  the  Plan  normally 
congregate,  and  will  be  mailed,  postage 
prepaid  to  each  employer  association, 
the  members  of  which  make 
contributions  to  the  Plan,  and  to  each 
employee  organization  whose  members 
are  participants  in  the  Plan.  The  notice 
will  include  a  copy  of  this  notice  of 
pendency  and  will  inform  interested 
persons  of  their  right  to  comment  on  the 
proposed  exemption. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  reUeve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
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provisions  of  section  404  of  the  Act 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)  of  the 
Act  and  section  4975(c)(1)(E)  and  (F)  of 
the  Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Conmients 

All  interested  persons  are  invited  to 
submit  written  comments  on  the  pending 
exemption  to  the  address  above,  within 
the  time  period  set  forth  above.  All 
comments  will  be  made  a  part  of  the 
record.  Comments  and  requests  for  a 
hearing  should  state  the  reasons  for  the 
writer's  interest  in  the  pending 
exemption.  Comments  received  will  be 
available  for  public  inspection  with  the 
application  for  exemption  at  the  address 
set  forth  above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR 18471,  April  28, 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a)  of  the  Act  and  the 
sanctions  resulting  from  the  apphcation 
of  section  4975  of  the  Code,  by  reason  of 
section  4975{c)(lMA)  through  (D)  of  the 
Code  shall  not  apply:  (1)  Effective  July  1, 


1976  to  the  leasing  of  office  space  in  the 
Buildings  to  the  Service  Providers;  and 
(2)  between  July  22, 1981  and  August  14, 
1981  to  the  extension  of  credit  between 
Noey  and  the  Plan,  provided: 

(a)  That  the  extension  of  credit 
transaction  and  each  lease  transaction 
which  has  taken  place  or  will  take  place 
was  and/or  will  be  on  terms  no  less 
favorable  to  the  Plan  than  terms 
available  in  an  arm's-length  transaction 
with  an  unrelated  third  party. 

b.  The  Plan  maintains  or  causes  to  be 
maintained  during  the  period  of  any 
leasing  arrangement  such  records  as  are 
necessary  to  enable  the  persons 
described  in  paragraph  (c)  to  determine 
whether  the  conditions  of  this 
exemption  have  been  met  except  that  (i) 
a  prohibited  transaction  will  not  be 
deemed  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of  the 
plan  fiduciaries,  such  records  are  lost  or 
destroyed  prior  to  the  end  of  such  period 
and  (ii)  no  party  in  interest  shall  be 
subject  to  the  civil  p>enalty  which  may 
be  assessed  under  section  502(i)  of  the 
Act,  or  to  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code,  if  such 
records  are  not  maintained,  or  are  not 
available  for  examination  as  required  by 
paragraph  (c)  below. 

c.  Notwithstanding  anything  to  the 
contrary  in  subsections  (a)(2)  and  (b)  of 
section  504  of  the  Act,  the  records 
referred  to  in  paragraph  (b)  are 
unconditionally  avail^le  at  their 
customary  location  for  examination 
during  normal  business  hoursby;  (i)  the 
Department  or  the  Internal  Revenue 
Service,  (ii)  Plan  participants  and 
beneficiaries,  (iii)  any  employer  of  Plan 
participants  and  beneficiaries,  (iv)  any 
employee  organization  any  of  whose 
members  are  covered  by  the  Plan,  (v) 
any  trustee  of  the  Plan,  or  (vi)  any  duly 
authorized  employees  or  representatives 
of  a  person  described  in  subparagraphs 
(i)  through  (v)  of  this  paragraph. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  conditions 
that  the  material  f&cts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  apphcation  accurately  describes 
all  material  terms  of  the  transactions 
that  are  the  subject  of  the  exemption. 

Signed  at  Washington,  D.C.,  this  18th  day 
of  May  leaz. 
Alva  D.  Lebowitz, 

Assistant  Administrator  for  Fiduciary 
Standards.  Pension  and  Welfare  Benefit 
Programs,  Laboi^Management  Services 
Administration.  U.S.  Department  of  Labor. 
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[Application  Na  0-3364] 

Proposed  Exemption  for  Certain 
Transactions  Involving  the  RREEF 
Fund-ll,  Inc.  Located  in  San  Francisco, 
Calif. 

agency:  P&WBP,  Labor. 

action:  Notice  of  proposed  exemption. 

SUIMMArV:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  the  purchase  of  a  shopping 
center  by  the  RREEF  Fund-II,  Inc.  (the 
Fund)  from  an  unrelated  party,  and  the 
assumption  by  the  Fund  of  an  existing 
lease  to  Von's  Grocery  Company 
(Von's),  a  party  in  interest  with  respect 
to  one  of  the  employee  benefit  plans 
participating  in  the  Fund.  The  proposed 
exemption,  if  granted,  would  affect 
Von's,  the  Household  Finance 
Corporation  Pooled  Investment  Trust 
(the  Plan)  and  other  plans  that  have 
invested  in  the  Fund. 

DATE:  Written  comments  must  be 
received  by  the  Department  of  Labor  on 
or  before  July  2, 1982. 

EFFECTIVE  DATE!  If  the  proposed 
exemption  is  granted,  the  exemption  will 
be  effective  September  12, 1977. 

ADDRESS:  All  written  comments  (at  least 
three  copies]  should  be  seilt  to  the 
Office  of  Fiduciary  Standards,  Pension 
and  Welfare  Benefit  Programs,  Room  C- 
4528,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216,  Attention:  Application  No. 
D-3364.  The  application  for  exemption 
and  the  comments  received tvill  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216. 

FOR  FURTHER  INFORIMATION  CONTACT: 

Gary  H.  Lefkowitz  of  the  Department  of 
Labor,  telephone  (202)  523-8681.  (This  is 
not  a  toll-free  number.) 

SUPPLEIMENTARY  INFORMATION:  Notice  is 

hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
sections  406(a)  and  407(a)  of  the  Act  and 
from  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code.  "The  proposed 
exemption  was  requested  in  an 
application  filed  on  behalf  of  the  RREEF 


Corporation  (RREEF),  the  Fund's 
investment  manager,  pursuant  to  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code,  and  in  accordance  with 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  PR  18471,  April  28, 1975). 
Effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department. 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant. 

1.  Von's  is  an  employer  whose 
employees  are  covered  by  the  Plan.  The 
Plan  is  a  qualified  pension  plan  with 
approximately  24^19  participants.  The 
Plan  is  one  of  several  plans  that  invests 
in  the  Ftmd.  As  of  July  1, 1981,  the  Plan 
had  total  assets  with  an  estimated 
market  value  of  approximately 
$19&000,000. 

2.  The  Fund  is  a  corporation  created 
on  June  24. 1976,  under  the  laws  of  the 
State  of  Delaware,  that  is  exempt  from 
income  tax  under  the  provisions  of 
section  5m(c)(2)  of  the  Code.  U  is 
designed  to  aSord  plana,  qualified  under 
section  401(a)  of  the  Code  and  thereby 
exempt  from  federal  taxation  under 
section  501(a)  of  the  Code,  the 
opportunity  to  diversify  their  portfolios 
by  investing,  through  the  Fund,  in  real 
properties.  The  Fond  is  engaged 
primarily  in  the  business  of  acquiring, 
improving,  operating  and  holding  for 
investment  income-producing  property 
(as  well  as  personal  or  mixed  property 
connected  therewith),  including 
commercial,  office  and  industrial 
property  dispersed  geographically 
throughout  the  United  States. 

3.  The  Fund  is  designed  for  investment 
by  pension  or  profit-sharing  plans,  and 
the  minimum  investment  in  the  Fund  is 
$150,00a  At  the  present  time,  seven 
plans  have  subscribed  to  invest  in  the 
Fund.  The  total  value  of  assets  of  the 
Fund  determined  as  of  December  31, 
1981.  was  $53,961,000.  of  which 
$1,050,000  was  invested  by  the  Plan. 

4.  The  powers  of  the  Fund  are 
exercised  by  or  under  the  authority  of 
the  directors.  The  directors  of  the  Fund 
are  Messrs.  Claude  N.  Rosenberg,  Jr.. 
Paul  Sack,  Alander  F.  Hogland  and 
Johnson  S.  Bogarl  Discretion  over  the 
investments  of  the  Fund,  within  the 
limits  of  the  investment  objectives  and 
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criteria  of  the  Fund,  has  been  assigned 
to  RREEF,  a  corporation  organized  in 
January.  1975,  under  the  laws  of  the 
State  (rf  California,  primarily  for  the 
purpose  of  managing  and  operating  real 
estate  investment  programs  such  as  that 
of  the  Fund.  RREEF  is  a  registered 
investment  adviser  under  the 
Investment  Adviser's  Act  of  1940.  Its 
address  is  650  California  Street  Suite 
1800,  San  Francisco,  California  94108. 

5.  The  directors  of  RREEF  are  Messrs. 
Rosenberg,  Sack,  Hogland,  Bogart,  John 
D.  Leland.  Jr.  and  Joseph  A.  Mark. 
Investment  decisions  with  respect  to 
real  properties  for  the  Fund  are  made  by 
an  investment  committee  of  the  Board  of 
Directors  of  RREEF  which  consists  of  all 
of  the  directors  of  RREEF. 

6.  RREEF  is  affiliated  with  RREEF 
MidAmerica.  RREEF  USA  Partners  and 
RREEF  America  Partners,  all  of  which 
are  registered  investment  advisers  for 
other  real  estate  funds  having 
investment  objectives  similar  to  those  of 
the  Fund.  RR^F  acts  as  the  investment 
manager  for  four  RREEF  Funds  in 
addition  to  the  Fund  (RREEF  Fund-I, 
Fund-ra.  Fund  West-IV  and  Fund 
West-V).  RREEF  MidAmerica  acts  as 
the  investment  manager  for  RREEF 
MidAmerica  Fund-4,  Fund-II  and  Fund- 
ID.  RREEF  USA  Partners  acts  as 
investment  manager  for  RREEF  USA 
Fund-I.  RREEF  America  Partners  acts  as 
investment  manager  for  RREEF  USA 
Fund-a.  In  addition  to  the  tl.05a000 
that  the  Plan  has  invested  in  the  Fund, 
the  Plan  has  invested  $1,050,000  in  each 
of  the  following  funds:  RREEF  Fund-J. 
RREEF  Fund-ra.  RREEF  Fund  West-IV. 
RREEF  MidAmerica  Pund-I  and  RREEF 
MidAmerica  Fund-JL  The  Plan  has  also 
subscribed  to  hivest  $1,000,000  in  both 
RREEF  Fund  West-V  and  RREEF 
MidAmerica  Fund-ffl.  This  aggregate 
Plan  investment  of  $8,300,000  constitutes 
only  0.64%  of  the  total  assets  of  all 
RREEF  Funds,  which  are  valued  at 
$1,300,000,000. 

7.  None  of  the  individuals  mentioned 
above  is  an  officer,  director  or  employee 
of  Household  Finance  Corporation 
(HFC)  or  its  subsidiary.  City  Products 
Corporation  (CPC)  or  CPCs  subsidiary, 
Von's,  nor  do  such  individuals  hold  an 
equity  interest  in  HFC,  CPC,  or  Von's. 
Neither  HFC,  CPC,  nor  Von's,  nor  any 
officer,  director  or  employee  of  such 
companies,  has  any  ownership  interest 
in,  or  employment  capacity  with,  RREEF 
or  any  entity  affiliated  with  RREEF. 

a  On  August  11, 1977,  the  Fund 
entered  into  an  agreement  to  purchase 
the  Loehmann's  Plaza  Shopping  Center 
(the  Shopping  Center),  located  at  the 
comer  of  Victory  Boulevard  and  Tampa 
Avenue  in  Los  Angeles,  California,  from 
Tampa  Plaza  Associates  (the  Seller). 


Virtually  all  of  the  147.827  square  feet  of 
leasable  area  in  the  Shopping  Center  is 
currently  leased.  Von's  leases  29,920 
square  feet.  The  current  lease  agreement 
between  the  Fund  and  Von's  was 
entered  into  on  December  21, 1956.  The 
lease  terms  were  agreed  upon  through 
arm's-length  negotiation  by  W.  G.  Smith. 
Inc.,  as  lessor,  and  Shopping  Bag  Food 
Stores,  Inc.  (SBFS),  as  lessee.  The  Seller 
and  the  Fund  are  successors  in  interest 
to  W.  G.  Smith,  Ina's  rights  and 
obligations  under  the  lease.  Von's  is  the 
successor  in  interest  to  the  rights  and 
obligations  of  SBFS  under  the  lease  as  a 
result  of  a  merger  of  Von's  and  SBFS  in 
which  Von's  was  the  sraToving 
corporation.  At  no  time  have  the  Seller 
and  Von's,  or  any  of  their  predecessors 
in  interest,  been  in  any  way  affihated. 
The  applicant  has  requesteid  retief  from 
the  restrictions  of  sections  406(a),  406 
(b)(1)  and  (b)(2),  and  407(a)  of  the  Act 
and  from  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code.  The  Department 
sees  no  apparent  violation  of  section  406 
(b)(1)  and  (bK2)  of  the  Act  and  section 
4975(c)(1)(E)  of  the  Code.  Accordingly, 
no  exemptive  relief  is  being  proposed 
with  respect  to  those  sections. 

a  The  8ub)ect  sales  transaction  was 
closed  on  September  12, 1977.  The 
purchase  price  for  the  Shopping  Center 
was  $4,773,422.  The  Fund  paid  the  full 
purchase  price  in  cash  at  closing.  At 
closing,  the  Seller  assigned  all  existing 
leases  to  the  Fund,  including  the  lease 
with  Von's. 

10.  The  Seller  is  a  limited  partnership 
organized  under  the  laws  of  the  State  of 
California.  It  is  bot  affiliated  with,  in 
control  ot  or  controlled  by  HFC,  Von's, 
or  RREEF.  except  as  lessor  to  Von's  and 
seller  of  property  to  the  Fund. 

11.  The  investment  in  the  Fund  by  the 
Plan  constitutes  less  than  2%  of  the 
Fund's  total  current  assets,  and  less 
than  a06%  of  the  total  assets  in  the  Plan. 
The  purchase  price  of  the  Shopping 
Center  itself  represents  8.84%  of  the 
Fund's  total  current  assets,  and  within 
the  entire  Shopping  Center,  the  subject 
lease  represents  about  20%  of  the 
rentable  space. 

12.  The  purchase  price  was  arrived  at 
by  the  parties  through  arm's-length 
negotiation.  Because  of  its  expertise  io 
transactions  involving  commercial  real 
estate,  RREEF,  consistent  with  its 
normal  practice,  did  not  have  the 
property  appraised  by  a  third  party.  In 
accordance  with  the  terms  of  the 
Agreement  of  Purchase  and  Sale,  RREEF 
made  a  review  of  the  property  prior  to 
closing  and  determined  that  the 
purchase  price  was  appropriate.  On 
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December  31, 1981.  the  value  of  the 
Shopping  Center  was  appraised  by  an 
independent  appraiser  unaffihated  with 
any  of  the  RREEF  organizations  at 
$8,000,000. 

Neither  the  Fund,  RREEF,  nor  any  of 
RREEF's  affiliates  is  participating  in  any 
commission  in  connection  with  this 
transaction,  nor  do  RREEF  and  its 
affiliates  have  any  obligation  to  the 
Seller. 

13.  The  applicant  represents  that  the 
transactions  meet  the  statutory  criteria 
of  section  406(a)  of  the  Act  because:  (1) 
The  Shopping  Center  was  considered  by 
RREEF  to  be  an  excellent  investment 
opportunity  for  the  Fund,  and  it  has 
appreciated  considerably  in  value  since 
its  purchase;  (2)  the  terms  of  the  sale 
were  arrived  at  by  RREEF  and  the  Seller 
through  arm's-length  negotiation;  and  (3} 
the  terms  of  the  lease  with  Von's  had 
been  negotiated  long  before  the 
purchase  of  the  Shopping  Center  by  the 
lessees  and  parties  totally  unrelated  to, 
and  independent  of  HFC,  Von's  and 
RREEF. 

Notice  to  Interested  Persons 

Within  10  days  of  the  publication  of 
this  notice  of  proposed  exemption  in  the 
Federal  Register,  RREEF  will  send  by 
mail  a  copy  of  this  notice  to  the 
appropriate  fiduciary  of  each  plan  or 
trust  that  has  subscribed  to  invest  in  the 
Fund.  The  notification  will  also  include 
a  statement  advising  interested  persons 
of  their  right  to  comment  within  the  time 
period  specifed. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4g75(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disquahfied 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b]  of  the 


Act  and  section  4975(c)(1)  (E)  and  (F)  of 
the  Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted  will  be  supplemental  to,  and  not 
in  derogation  of,  any  other  provisions  of 
the  Act  and  the  Code,  including 
statutory  or  administrative  exemptions 
and  transitional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

Written  Comments 

All  interested  persons  are  invited  to 
submit  Mo-itten  comments  on  the  pending 
exemption  to  the  address  above,  within 
the  time  period  set  forth  above.  All 
comments  will  be  made  a  part  of  the 
record.  Conmients  should  state  the 
reasons  for  the  writer's  interest  in  the 
pending  exemption.  Comments  received 
will  be  available  for  public  inspection 
with  the  application  for  exemption  at 
the  address  set  forth  above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975).  If  the 
exemption  is  granted,  effective 
September  12. 1977,  the  restrictions  of 
sections  406(a)  and  407(a)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code  shall  not  apply 
to  the  sale  of  the  Shopping  Center  by  the 
Seller  to  the  Fund,  and  the  lease  of  a 
portion  of  the  Shopping  Center  to  Von's, 
which  began  on  December  21, 1956, 
provided  the  sale  and  lease  terms  are  no 
less  favorable  to  the  Fund  than  those 
available  in  arm's-length  transactions 
with  unrelated  parties. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transactions 


which  are  the  subject  of  this  proposed 
exemption. 

Signed  at  Washington.  D.C..  this  18th  day 
of  May  1982. 
Alan  D.  Lelwwitz. 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  We/fare  Benefit 
Programs.  Labor-Management  Services 
Administration.  U.S.  Department  of  Labor. 

|FR  Doc.  82-13964  Filed  5-20-82;  8:4S  am] 
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[Application  No.  D-3186] 

Proposed  Exemption  for  Certain 
Transactions  Involving  the  Anderson's 
Employees  Profit-Sharing  Trust, 
Located  In  Newport,  Minn. 

agency:  P&WBP.  Labor. 

action:  Notice  of  proposed  exemption. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  the  proposed  sale  of  an 
unimproved  parcel  of  real  property  by 
the  Anderson's  Employees  Profit- 
Sharing  Trust  (the  Trust)  to  Mr.  Dale  G. 
Anderson  (Mr.  Anderson),  a  disqualified 
person  with  respeet  to  the  Trust. 
Because  Mr.  Anderson  is  the  sole  owner 
of  Dale  G.  Anderson  Construction.  Inc. 
(the  Employer),  the  sponsor  of  the  Trust, 
and  is  the  only  participant  in  the  Trust, 
there  is  no  jurisdiction  under  Title  I  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  pursuant 
to  29  CFR  2510.3-3(b).  However,  there  is 
jurisdiction  under  "Title  II  of  the  Act 
pursuant  to  section  4975  of  the  Code. 
This  notice  of  pendency  proposes 
exemptive  relief  for  the  transaction 
described  herein  from  only  the  sanctions 
imposed  under  Title  11  of  the  Act.  The 
proposed  exemption,  is  granted,  would 
affect  the  Trust,  Mr.  Anderson  and  any 
other  persons  participating  in  the 
proposed  transactioiL 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  June  23, 
1982, 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs.  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20216,  Attention:  Application  No. 
D-3186.  The  application  for  exemption 
and  the  comments  received  will  be 


avaifable  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  U.S. 
Department  of  Labor,  Room  N-4677.  200 
Constitution  Avenue.  NW.,  Washington, 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACT 
Mr.  David  Slander  of  the  Department 
telephone  (202)  523-8881.  fHiis  is  not  a 
toll-free  number.) 

SUPPLCMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code. 
The  proposed  exemption  was  requested 
in  an  application  filed  on  behalf  of  Mr. 
Anderson,  pursuant  to  section  4975(c)(2) 
of  the  Code,  and  in  accordance  with 
procedures  set  forth  in  Rev.  Proc.  75-28, 
1975-1  C.B.  722.  Effective  December  31, 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  this 
notice  of  pendency  is  issued  solely  by 
the  Department. 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the   • 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant. 

1.  The  Trust  was  created  to  hold 
assets  in  the  Anderson's  Employees 
Profit-Sharing  Plan  and  the  Anderson's 
Employees  Retirement  Plan  (the  Plans). 
Mr.  Anderson  is  the  sole  participant  in 
the  Plans  and  pursuant  to  the  Trust 
documents  exercises  discretion  with 
respect  to  the  investment  of  the  Plan's 
assets.  As  of  June  30, 1981,  the  Trust 
held  assets  totaling  $314,414. 

2.  The  Employer  is  a  corporation 
solely  owned  by  Mr.  Anderson  engaged 
in  the  business  of  home  construction.  As 
of  June  30, 1981,  the  Employer  had  total 
assets  of  $64,338  and  Mr.  Anderson  had 
a  net  worth  in  excess  of  $540,00a 

3.  On  July  12, 1974.  the  Trust 
purchased  an  unimproved  parcel  of  real 
property  (the  Property)  from  an 
unrelated  party  for  $20,000.  The  Property 
consists  of  approximately  thirteen  (13) 
acres,  is  located  in  Washington  County. 
Minnesota  and  is  known  as  the 
Timberlea  Estates.  Since  acquisition,  the 
Property  has  been  used  by  unrelated 
parties  as  a  sand  and  gravel  pit  and  has 
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generated  a  net  income,  as  of  June  30. 
1981,  of  approximately  $23,000. 

4.  The  applicant  seeks  an  exemption 
to  allow  the  Trust  to  sell  the  Property  to 
Mr.  Anderson.  Mr.  H.  Earl  Beltz,  an 
independent  appraiser  located  in 
Hastings,  Minnesota,  determined  that, 
as  of  January  15, 1982,  the  Property  had 
a  fair  market  value  of  $195,000.  The  sale 
will  be  at  the  Property's  appraised  value 
for  cash  and  no  sales  commission  or 
other  closing  costs  will  be  paid  by  the 
Trust.  The  sale  of  the  Property  will 
enable  the  Trust  to  invest  in  more 
diversified  investments. 

5.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  statutory  criteria  for  an 
exemption  under  section  4975(c)(2)  of 
the  Code  because  (a)  the  trustee  of  the 
Trust,  Mr.  Anderson,  represents  that  the 
proposed  transaction  is  in  the  best 
interests  of  the  Trust;  (b)  the  only 
participant  who  will  be  affected  by  the 
proposed  transaction  will  be  Mr. 
Anderson  and  he  requests  that  the 
transaction  be  consummated;  and  (c)  the 
Trust  will  receive  the  fair  market  value 
of  the  Property  in  cash  as  determined  by 
an  independent  appraiser. 

Notice  to  Interested  Persons 

Because  Mr.  Anderson  is  the  only 
participant  in  the  Plans  it  has  been 
determined  that  there  is  no  need  to 
distribute  the  notice  of  pendency  to 
interested  persons. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  disqualified  person  from 
certain  other  provisions  of  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  4975(c)(1)(F)  of 
the  Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  4975(c)(2)  of  the 
Code,  the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 


granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Code,  including 
statutory  or  administrative  exemptions 
and  transitional  rules.  Pufthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction. 

Written  Commraits  and  Heating 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Pnntosed  ExemptioB 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
4975(c)(2)  of  the  Code  and  in  accordance 
with  the  procedures  set  forth  in  Rev. 
Proc.  75-26. 1975-1  Ca  722.  If  the 
exemption  is  granted  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(cMl)(A)  through  (E)  of  the  Code 
shall  not  apply  to  the  proposed  cash  sale 
of  the  Property  by  the  Trust  to  Mr. 
Anderson  for  $195,000,  provided  that 
this  amount  is  not  less  than  the  fair 
market  value  of  the  Property  on  the  date 
of  sale. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction  to 
be  consummated  pursuant  to  the 
exemption. 

Signed  at  Wastdngton.  D.C  this  18tb  day 
of  May  1982. 

Alan  D.  Lebowitx, 

Assistant  Administrator  for  Fiduciary 
Standards.  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration.  US.  Department  of  Labor, 
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I  Application  No.  t>-3262] 

Proposed  Exemption  for  Certain 
Transactions  Involving  the  Building 
Trades  United  Pension  Trust  Fund, 
Milwaukee  and  Vicinity  Located  in 
Milwaukee,  Wis. 

agency:  P  &  W6P,  Labor. 

action:  Notice  of  proposed  exemption. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department] 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  the  loan  of  $305,000  (the  Loan) 
by  the  Building  Trades  United  Pension 
Trust  Fund,  Milwaukee  and  Vicinity  (the 
Fund]  to  Fred  E.  and  Elizabeth  Warden 
(the  Wardens],  parties  in  interest  with 
respect  to  the  Plan;  and  the  personal 
guarantee  of  repayment  by  the 
Wardens.  The  proposed  exemption,  if 
granted,  would  affect  the  Wardens  and 
the  participants  and  beneficiaries  of  the 
Fund. 

DATE:  Written  comments  must  be 
received  by  the  Department  on  or  before 
July  12, 1982. 

ADDRESS:  All  written  comments  (at  least 
three  copies]  should  be  sent  to  the 
Office  of  Fiduciary  Standards.  Pension 
and  Welfare  Benefit  Programs,  Room  C- 
4526,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20218,  Attention:  Application  No. 
D-3282.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Alan  H.  Levitas  of  the  Department, 
telephone  (202)  523-8884.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  406(a)  of  the  Act  and  from  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c](l]  (A)  through  (D)  of  the 
Code.  The  proposed  exemption  was 
requested  in  an  application  filed  by  the 
trustees  (Trustees]  of  the  Fund,  pursuant 
to  section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28, 1975).  Effective  December  31. 


1978.  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17, 
1978]  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  this 
notice  of  pendency  is  issued  solely  by 
the  Department. 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant. 

1.  The  Fund  is  a  collectively  bargained 
multiemployer  pension  plan  established 
in  accordance  with  section  302(c)(5)  of 
the  Labor  Management  Relations  Act  of 
1947,  as  amended.  As  of  May  31, 1981, 
the  Fund  had  approximately  23.800 
participants  and  total  assets  of 
approximately  $167,646,000.  The  Board 
of  Trustees  consists  of  19  employer- 
appointed  and  19  union-appointed 
Trustees.  Because  of  the  size  of  the  full 
Board,  standing  committees  have  been 
established  to  conduct  administration 
and  management  functions  for  the  Fund. 
Of  the  standing  committees,  only  the 
Investment  Committee  and  the  Mortgage 
Committee  make  decisions  with  respect 
to  management  of  assets. 

2.  The  Mortgage  Committee  has 
exclusive  authority  to  act  on 
applications  for  investment  of  Fund 
assets  in  commercial  real  estate 
mortgage  financing.  Such  financing 
replaces  the  borrower's  short-term 
construction  financing.  No  application 
for  commercial  real  estate  mortgage 
financing  may  be  considered  by  the 
Mortgage  Committee  unless  it  meets  the 
written  criteria  for  acceptance  of 
mortgages. 

3.  The  Mortgage  Committee  has  three 
employer-appointed  and  three  union- 
appointed  members,  with  power  to  cast 
an  equal  aggregate  number  of  votes  on 
all  matters.  A  tie  vote  results  in  a 
rejection  of  an  application  for  financing. 
Decisions  of  the  Mortgage  Conmiittee 
become  final  without  review  or  approval 
of  the  full  Board  of  Trustees. 
Nonetheless,  the  Mortgage  Committee 
reports  all  of  its  decisions  to  the  Board 
of  Trustees. 

4.  The  Mortgage  Committee  invites 
independent  mortgage  bankers  to 
present  appropriate  commercial  real 
estate  mortgage  opportunities.  Five 
mortgage  bankers  present  such 
mortgage  opportunities  to  the  Mortgage 
Committee  on  a  regular  basis.  One  of 
the  responsibilities  of  such  mortgage 
banker  is  to  recommend  to  the  Mortgage 
Committee  what  an  appropriate  interest 


rate  would  be,  given  all  of  the  other 
negotiated  terms  and  conditions  of  the 
mortgage  and  the  existing  prevailing 
interest  rates  for  comparable  projects. 

5.  The  transaction  for  which  an 
exemption  is  sought  involves  the  Loan 
which  is  to  be  made  by  the  Fund  to  the 
Wardens.  More  than  50%  of  the  stock  of 
Fred  E.  Warden,  Inc.  (Warden]  is  owned 
by  Mr.  Warden.  Warden  is  a 
contributing  employer  to  the  Fund. 
Neither  the  Wardens  nor  any  director, 
officer  or  employee  of  Warden  is  now  or 
has  ever  been  a  Trustee  of  the  Fund,  a 
member  of  the  Mortgage  Committee  or 
of  any  other  Fund  committee,  or 
associated  with  the  Fund  in  any  other 
capacity. 

6.  The  Loan  would  be  in  the  amount  of 
$305,000  which  constitutes  less  than 
0.18%  of  the  Fund's  total  assets.  The 
Loan  would  be  secured  by  a  first 
mortgage  on  certain  real  property 
located  in  the  Heritage  Ridge  Shopping 
Centre  (the  Centre).  The  subject 
property  is  known  as  Parcel  3B  in  the 
Centre.  The  sole  purpose  for  the  Loan 
would  be  to  reimburse  the  Wardens,  to 
the  extent  of  the  Loan,  for  land 
acquisition,  construction,  equipment, 
furnishings,  professional  fees,  taxes,  and 
other  out-of-pocket  expenses  actually 
incurred  or  paid  by  the  Wardens  with 
respect  to  such  real  estate.  The  total 
disbvsements  made  by  the  Fund  would 
not  exceed  the  lesser  of  (i)  the  sum  of 
actual  expenditures,  or  (ii)  75%  of  the 
independently  determined  appraised 
value  of  the  improved  real  estate. 

7.  The  Wardens  submitted  an 
application  for  the  Loan  and  said 
application  ha^  been  approved  by  the 
Fund's  Mortgage  Committee,  subject  to 
receipt  by  the  Fund  of  the  proposed 
exemption.  Such  application  was  found 
by  the  Mortgage  Committee  to  meet  the 
criteria  for  acceptance  of  mortgages  and 
is  represented  to  constitute^  the  type  of 
"blue  chip"  mortgage  financing  suitable 
for  Fund  investment. 

8.  The  loan  would  be  for  a  term  of  10 
years  with  level  payments  of  principal 
and  interest  (based  upon  a  30-year 
amortization)  to  be  paid  monthly 
throughout  the  term  of  the  Loan.  The 
initial  rate  of  interest  throughout  the 
term  of  the  Loan  would  be  fixed  at 
15V8%  per  annum,  which  was 
determined  by  the  Mortgage  Committee 
to  be  the  market  rate  at  the  time  the 
loan  application  was  negotiated.  The 
interest  rate  can  be  increased  at  the 
Fund's  option  every  three  years  by  up  to 
Va%  per  annum.  The  Mortgage 
Committee  determines  the  interest  rate 
for  a  given  mortgage  based  upon  the 
rate  recommended  by  the  presenting 
mortgage  banker,  the  prevailing 


experience  and  knowledge  of  the 
Mortgage  Committee  members  and 
prevailing  market  conditions.  The 
interest  rate,  as  determined  above, 
would  be  the  same  whether  the 
mortgagor  is  a  party  in  interest  (such  as 
the  Wardens)  or  an  unrelated  party. 

9.  The  indebtedness  created  by  the 
Loan  would  be  evidenced  by  a 
promissory  note  executed  by  the 
Wardens.  Payment  of  the  note  would  be 
personally  guaranteed  by  the  Wardens, 
whose  net  worth  is  in  excess  of  $750,000. 
In  addition  to  a  Hrst  mortgage  on  the 
improved  real  estate  and  the  Wardens 
personal  guarantee,  payment  of  the  note 
would  be  further  secured  by  a  general 
assignment  to  the  Fund  of  the  leases 
between  the  Wardens  and  the  person  or 
persons  occupying  the  improvements 
constructed  on  the  real  estate.  The  first 
mortgage  would  be  insured  by  mortgage 
title  insurance  guaranteeing  that  the 
mortgage  is  a  valid  first  lien  against  the 
improved  real  estate.  The  Loan  would 
be  made  on  the  same  terms,  pursuant  to 
the  same  conditions,  and  would  be 
treated  in  all  respects  in  the  same 
manner  as  loans  made  to  persons  who 
are  unrelated  to  the  Fund. 

10.  Prior  to  the  closing  of  the  Loan, 
Warden  will  construct  an  Ace 
Hardware  store  on  the  parcel  of  real 
estate.  Richter-Schroeder  Company,  Inc. 
(Richter)  provides  mortgage  servicing  to 
the  Fund.  Richter  will  service  the  Loan 
on  behalf  of  the  Fund  for  a  specified 
servicing  fee  of  Vs  of  1%  of  the  declining 
principal  balance  of  the  Loan,  pursuant 
to  a  servicing  agreement  between  the 
Fund  and  Richter.' 

11.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
meets  the  statutory  criteria  of  section 
408(a)  of  the  Act  because: 

(a)  The  Mortgage  Committee  has 
determined  that  the  proposed 
transaction  is  in  the  best  interests  of  the 
Fund  and  its  participants  and 
beneficiaries; 

(b)  The  Loan  contains  the  same  terms 
and  conditions  as  similar  loans  that  the 
Fund  has  made  to  unrelated  parties;  and 

(c)  only  a  small  portion  of  Fund  assets 
would  be  involved  in  the  Loan. 

Notice  to  Interested  Persons 

On  or  before  June  10, 1982,  notice  of 
the  proposed  exemption  will  be  sent  by 
bulk  maihng  to  all  contributing 
employers  to  the  Fund,  and  to  each 
collective  bargaining  unit,  members  of 
which  are  participants  in  the  Fund,  for 
conspicuous  posting.  Such  notice  shall 
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'  The  Department  is  not  proposing  an  exemption 
in  this  notice  beyond  that  which  is  provided  by 
section  408(b](2]  of  the  Act 


include  a  copy  of  the  notice  of  pendency 
as  proposed  in  the  Federal  Register  and 
shall  inform  interested  persons  of  their 
right  to  comment  within  the  time  period 
set  forth  in  the  notice  of  proposed 
exemption. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)  of  the 
Act  and  section  4975(c)(1)(E)  and  (F)  of 
the  Code; 

(3)  Before  and  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the'Code. 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments 

All  interested  persons  are  invited  to 
submit  written  comments  on  the  pending 
exemption  to  the  address  above,  within 
the  time  period  set  forth  above.  All 
comments  will  be  made  a  part  of  the 
record.  Conunents  should  state  the 
reasons  for  the  writer's  interest  in  the 


pending  exemption.  Conunents  received 
will  be  available  for  public  inspection 
with  the  application  for  exemption  at 
the  address  set  forth  above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a)  of  the  Act  and  the 
sanctions  resulting  from  the  appUcation 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (D)  of  the 
Code -shall  not  apply  to  the  Loan  by  the 
Fund  to  the  Wardens,  provided  that  the 
terms  and  conditions  of  the  Loan  are  at 
least  as  favorable  to  the  Fund  as  those  it 
could  obtain  from  an  unrelated  party; 
and  to  the  personal  guarantee  of 
repayment  by  the  Wardens. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transactions  to 
be  consutomated  pursuant  to  the 
exemption. 

Signed  at  Washington,  O.C,  this  18th  day 
of  May  1982. 
Alan  O.  Lebowilz, 

Assistant  Administrator  for  Fiduciary 
Standards.  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor. 

(FK  Doc  82-13983  Filed  5-20-82:  8:45  amj 
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[Application  No.  D-3119I 

Proposed  Exemption  for  Certain 
Transactions  Involving  Uttle  Rocic 
Diagnostic  Clinic,  P JL,  Profit  Sharing 
Plan  Located  in  Little  Rode,  Arte. 

agency:  P&WBP,  Labor. 

ACTION:  Notice  of  proposed  exemption. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  the  proposed  lease  by  the  Little 
Rock  Diagnostic  Clinic,  PA.  Profit 
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Sharing  Plan  (the  Plan)  to  LRDC  Land 
Company  (Land  Company),  a  party  in 
interest  with  respect  to  the  Plan;  and  the 
subordination  of  the  Plan's  interest  in 
the  leased  premises.  The  proposed 
exemption,  if  granted  would  affect  the 
participants  and  beneficiaries  of  the 
Plan,  the  Land  Company  and  any  other 
persons  participating  in  the 
transactions. 

DATE:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  July  1, 1982. 
ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4526.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington. 
D.C.  20216,  Attention:  Application  No. 
D-3119.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs.  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216. 

FOR  FURTHER  IWORMATtON  CONTACT 
Alan  H.  Levitas  of  the  Department, 
telephone  (202)  523-8884.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  406(a)  and  406(b)(1)  and  (b)(2)  of 
the  Act  and  from  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code. 
The  proposed  exemption  was  requested 
in  an  application  Rled  by  legal  counsel 
for  the  Plan,  pursuant  to  section  408(a) 
of  the  Act  and  section  4975(c)(2)  of  the 
Code,  and  in  accordance  with 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975). 
Effective  December  31, 1978.  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department. 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant. 

1.  The  Plan,  a  defined  contribution 
profit  sharing  plan,  was  adopted  April 


12. 1971.  As  of  April  30. 1981.  there  were 
45  Plan  participants.  The  Plan  trustees 
are  Dr.  James  H.  Abraham.  Dr.  Ernest  H. 
Harper  and  Mr.  Roger  J.  St.  Onge  (the 
Trustees).  As  of  April  30, 1981,  the  Plan 
had  total  assets  of  $3,011,343. 

2.  The  Land  Company  was  created  by 
a  written  agreement  dated  May  8, 1974. 
The  partners  in  the  Land  Company  (the 
Partners)  are  Plan  participants  and 
include  the  Trustees.  The  Partners  own 
approximately  94%  of  the  stock  of  Little 
■Rock  Diagnostic  Clinic,  P.A.  (the 
Employer).  The  Land  Company  is  a 
general  partnership  whose  sold  purpose 
is  to  lease  real  property  to  the  Employer 
for  operation  of  a  medical  clinic 

3.  The  Plan  owns  4.368  acres  of  land  in 
Little  Rock,  Pulaski  County.  Arkansas. 
The  Plan  entered  into  a  ground  lease 
(the  Lease)  with  the  Land  Company  on 
May  8, 1974.  The  Lease  is  divided  into 
two  parts,  a  temporary  term  beginning 
April  1. 1974,  and  ending  July  31. 1975. 
and  a  permanent  term  of  25  years 
beginning  August  1, 1975,  and  ending 
July  31.  2000.  The  rent  for  the 
termporary  term  was  equal  to  the  1974 
real  estate  taxes  and  any  other  taxes 
assessed  against  the  premises.  During 
the  temporary  term,  the  Land  Company 
constructed  a  medical  clinic  on  the  land. 
The  rent  for  the  permanent  term  was 
equal  to  $27,000  per  year  subject  to  an 
adjustment  every  five  years  based  on 
the  Cost  of  Living  Index  published  by 
the  Department.  The  current  rental  being 
paid  to  the  Han  is  $41,196.  The  Lease 
between  the  Plan  and  the  Land 
Company  is  a  triple  net  lease  and  the 
Plan  has  no  obligation  to  make  any 
payment  in  cormection  with  the  leased 
premises.  Under  the  Lease,  the  Plan 
agreed  to  subordinate  its  title  to  the 
leased  premises  to  the  mortgage  lien 
holder  on  the  medical  clinic.  The  Land 
Company  pursuant  to  an  agreement 
dated  May  8, 1974  and  commencing 
August  1, 1975  for  a  period  of  twenty- 
five  years  is  leasing  the  medical  clinic  to 
the  Employer.  The  Trustees  and  the 
Land  Company  propose  to  amend  the 
Lease  (New  Lease)  to  provide  for  annual 
cost  of  li\'ing  adjustments.  The  Partners, 
pursuant  to  an  indemnification 
agreement  executed  on  April  8, 1982, 
agree  to  indemnify  the  Plan  from  all 
loss,  damage  and  expense  which  the 
Plan  may  sustain  by  the  subordination 
of  its  title.  The  Partners  have  a  net 
worth  in  excess  of  $8,000,000.  No  other 
material  modification  to  the  terms  or 
provisions  of  the  Lease  are  proposed. 


'The  applicant!  represent  that  the  tease  executed 
in  1974  is  covered  by  the  transitional  rules  of 
section  414(c)(2)  of  the  Act.  In  this  proposed 
exemption  the  Department  expresses  no  opinion  as 
to  whether  the  lease  executed  in  1974  is  within  the 
scope  of  section  414(c)(2)  of  the  Act. 


The  term  of  the  New  Lease  would  end    ' 
July  31.  2000. 

4.  The  fair  market  rental  value  of  the 
New  Lease,  as  determined  in  an 
appraisal  dated  August  28, 1981 
performed  by  Ronald  E.  Bragg  (Mr. 
Bragg)  of  Barnes,  Quinn,  Flake  & 
Anderson,  Inc.,  an  independent  M.A.I, 
appraiser  was  $3,161.67  per  month  or 
$37,940  annually.  Mr.  Bragg  also 
determined  that  the  fair  market  value  of 
the  land  owned  by  the  Plan  was 
$271,000  as  of  August,  1981. 

5.  On  September  10, 1981,  Twin  City 
Bank  of  North  Little  Rock,  Arkansas, 
was  appointed  as  an  independent  real 
estate  investment  manager  (Real  Estate 
Manager)  with  sole  responsibility  and 
discretion  to  direct  the  Trustees 
regarding  management  of  real  property 
held  by  the  Plan.  The  Real  Estate 
Manager  represents  that  it  has  no 
relationship  with  the  Land  Company,  the 
Employer,  any  employee  of  the  Land 
Company  or  the  Employer,  or  the  Plan 
except  as  Real  Estate  Manager.  The 
Real  Estate  Manager,  who  is 
responsibile  for  making  an  independent 
determination  that  the  New  Lease  is 
appropriate  and  suitable  for  the  Plan, 
has  determine  that  the  new  lease  is 
appropriate  and  suitable  for  the  Plan 
and  in  the  best  interests  of  the  Plan's 
participants  and  beneficiaries.  The  Real 
Estate  Manager  will  again  reconsider 
the  New  Lease  prior  to  the  time  of  its 
execution  to  ensure  that  the  New  Lease 
is  still  in  the  best  interests  of  the  Plan's 
participants  and  beneficiaries.  The  Real 
Estate  Manager  will  be  responsible  to 
enforce  the  terms  of  the  New  Lease, 
including  making  demand  for  timely 
payment,  bringing  suit  in  the  event  of  a 
breach  of  terms  of  the  New  Lease, 
keeping  accurate  records  regarding 
cofnputing  the  annual  cost-of-living 
adjustment  and  reporting  annually  to 
the  Trustees. 

The  Real  Estate  Manager  has 
reviewed  Article  VII  of  the  New  Lease 
which  provides  that  the  Plan  will 
continue  to  subordinate  its  title  on  the 
leased  premises  to  the  mortgage  lien 
holder  on  the  medical  clinic.  The  Real 
Estate  Manager  represents  that  such 
subordination  provisions  are  in 
accordance  with  normal  business 
practices  and  the  requirements  of 
lenders  in  the  area  and  does  not  alter  its 
favorable  opinion  of  the  proposed 
transaction.  The  original  loan  for  the 
construction  of  the  medical  clinic  was 
$1,350,000  and  the  current  loan  balance 
is  $1,217,312.54.  Since  the  Real  Estate 
Mcmager  estimates  the  fair  market  value 
of  the  building  was  $2,2aa213  as  of  July 
1, 1980.  the  Real  Estate  Manager 
represents  that  there  is  sufficient  equity 
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present  to  protect  the  Plan  and  its 
participants. 

6.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  meet  the  statutory  criteria 
for  an  exemption  under  section  408(a]  of 
the  Act  because 

(1)  The  New  Lease  will  be  monitored 
by  an  independent  Real  Estate  Manager; 

(2)  The  Plan  will  receive  a  return  in 
excess  of  that  which  an  independent 
appraiser  has  determined  is  fair  market 
rental  value; 

(3)  The  Plan  will  be  indemniBed  by 
the  Partners  against  any  loss,  damage  or 
expense  incurred  as  a  result  of 
subordinating  its  title  in  the  land;  and 

(4)  The  independent  Real  Estate 
Manager  has  determined  that  the 
transactions  are  appropriate  for  the  Plan 
and  are  in  the  best  interests  of  the  Plan's 
participants  and  beneficiaries. 

Tax  Consequences  of  Transaction 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualiHed  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof)  results  in  the  plan  either  paying 
less  than  or  receiving  more  than  fair 
market  value  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan  and 
therefore  must  be  examined  under 
applicable  provisions  of  the  Internal 
Revenue  Code,  including  sections 
401(a)(4),  404  and  415. 

Notice  to  Interested  Persons 

Within  ten  days  after  the  notice  of 
pendency  is  published  in  the  Federal 
Register  notice  will  be  given  to  all  Plan 
participants,  beneficiaries,  and  other 
interested  parties  by  mail,  personal 
delivery,  or  by  posting  on  a  bulletin 
board  which  regularly  contains  notices 
for  employees  of  the  Employer.  Such 
notice  shall  include  a  copy  of  the  notice 
of  pendency  of  the  exemption  as 
proposed  in  the  Federal  Register  and 
shall  inform  interested  persons  of  their 
right  to  comment  and  request  a  hearing 
within  the  time  period  set  forth  in  the 
notice  of  proposed  exemption. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act. 


which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406(b)(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2]  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  adminstrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Heating 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a)  and  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 


through  (E)'of  the  Code  shall  not  apply 
to  the  lease  of  land  by  the  Plan  to  the 
Land  Company,  including  the 
subordination  of  the  Plan's  interest  in 
the  leased  premises,  provided  that  the 
terms  of  the  transaction  are  not  less 
favorable  to  the  Man  than  those 
obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  condition 
that  the  material  facts  and 
representations  contained  in  the 
apphcation  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transactions  to 
be  consummated  pursuant  to  the 
exemption. 

Signed  at  Washington.  D.C,  this  18th  day 
of  May  1982. 

Alan  D.  Lebowitz, 

Assistant  Administrator  for  Fiduciary 
Standards  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor. 
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[Application  Na  D-3270] 

Proposed  Exemption  for  Certain 
Transactions  involving  ttte  Basic  Steel 
Corporation  Employees'  Profit  Sharing 
Plan  Located  in  Riverdale,  IIL 

agency:  P&WBP,  Labor. 

ACTION:  Notice  of  proposed  exemption. 

SUMMARY:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt  a  loan  (the  Loan)  by  the  Basic 
Steel  Corporation  Employees'  Profit 
Sharing  Plan  (the  Plan)  to  Basic  Steel 
Corporation  (the  Employer)  of  40 
percent  of  the  total  assets  of  the  Plan. 
The  proposed  exemption,  if  granted, 
would  affect  the  participants  and 
beneficiaries  of  the  Plan,  the  trustees, 
the  Employer  and  other  persons 
participating  in  the  proposed 
transaction. 

DATE:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  of  Labor  on  or  before 
luly  6, 1982. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards.  Pension  and 
Welfare  Benefit  Programs,  Room  G- 
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4526.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216,  Attention:  Application  No. 
D-3270.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677.  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216 

FOR  FURTHER  INFORMATION  CONTACT 
Ms.  Jan  Broady  of  the  Department  of 
Labor,  telephone  (202)  523-7222.  flTiis  is 
not  a  toll-free  number.) 
Supplementary  information:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
section  406(a),  406(b)(1)  and  (bK2)  of  the 
Act  and  from  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(A)  through  (E)  of  die  Code.  The 
proposed  exemption  was  requested  in 
an  application  Rled  by  the  Employer, 
pursuant  to  section  408(a)  of  the  Act  and 
section  4975(c)(l)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in  ■ 
ERISA  Procedure  75-1  (40  FR  18471, 
April  28. 1975).  Effective  December  31. 
1978,  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  this 
notice  of  pendency  is  issued  solely  by 
the  Department. 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant. 

1.  The  Employer  corporation,  which  is 
located  in  Riverdale,  Ilhnois,  is  engaged 
in  the  manufacture  of  steel  products. 
The  Employer  maintains  the  Plan  as  a 
profit  sharing  plan  which  on  December 
30. 1980  provided  coverage  to  37 
participants  and  had  $1,248,758  in  total 
assets.  The  trustees  of  the  Plan  are 
Messrs.  Thomas  Clark,  Abdul  Hamid 
and  Morrie  Much.  Messrs.  Clark  and 
Hamid  are  officers  of  the  Employer.  Mr. 
Much  is  an  attorney  in  private  practice. 
These  individuals  also  make  investment 
decisions  for  the  Plan. 

2.  The  Employer  proposes  to  enter  into 
a  loan  arrangement  with  the  Plan  in 
order  to  finance  the  installation  of  new 
equipment  for  use  in  its  business.  The 
Employer  is  requesting  an  exemption  in 
order  to  borrow  40  percent  of  the  assets 


of  the  Plan  (approximately  $499,500). 
The  Loan  will  be  evidenced  by  a 
promissory  note  signed  by  the  Employer. 
The  Loan  will  bear  interest  at  the  rate  of 
16  Vi  percent  per  annum  and  will  be 
repaid  in  quarterly  installments  of 
principal  and  interest  over  a  seven  year 
term. 

3.  The  Loan  will  be  secured  by  a  one 
year  irrevocable  letter  of  credit  (the 
Letter  of  Credit)  issuedby  Woodfield 
Bank  (Woodfield)  of  Schaumburg, 
Illinois,  an  unrelated  entity.  The  Letter 
of  Credit  will  be  in  an  amount  at  least 
equal  to  the  outstanding  Loan  balance 
including  any  accrued  interest,  and  will 
also  cover  any  interest  which  may 
accrue  during  each  one  year  period  it  is 
in  effect.  The  Letter  of  Credit  will  be 
renewable  armnally  unless  Woodfield 
gives  the  independent  fiduciary 
designated  to  oversee  the  Loan  written 
notice  thirty  days  prior  to  any  renewal 
date  that  it  will  not  re-extend  the  Letter. 
In  this  event,  the  independent  fiduciary 
will  call  the  Loan  and  draw  upon  the 
Letter  of  Credit  before  it  lapses. 

4.  LaSalle  National  Bank  (LaSalle)  of 
Chicago,  Illinois  has  been  designated  as 
the  independent  fiduciary  for  the 
proposed  Loan.  LaSalle  represents  it  has 
a  negligible  commercial  relationship 
with  the  Employer  since  less  than  1 
percent  of  the  total  loans  carried  on  its 
books  are  with  the  Employer.  According 
to  LaSalle,  the  Employer  has  a  $2.5 
million  revolving  line  of  credit  with  $1.8 
million  outstanding  and  also  a  $1  million 
term  loan  with  the  bank  which  matures 
in  August  1988.  As  for  average  demand 
deposit  balances,  LaSalle  indicates  the 
Employer  maintains  average  demand 
deposit  balances  of  low  six-figures. 
LaSalle  considers  this  relationship 
immaterial  since  the  Employer's  demand 
deposits  represent  less  than  1  percent  of 
the  total  deposits  held  by  LaSalle. 

5.  As  the  independent  fiduciary, 
LaSalle  considers  the  proposed  Loan 
transaction  an  appropriate  and  suitable 
investment  for  the  Plan  and  its 
participants  and  beneficiaries.  In 
addition  to  reviewing  the  specific  terms 
and  conditions  of  the  proposed  Loan, 
LaSalle  has:  (1)  Examined  the  overall 
Plan  investment  portfolio;  (2)  considered 
the  cash  flow  needs  of  the  Plan;  (3) 
given  consideration  to  the  necessity  of  a 
sale  of  any  Plan  assets;  (4)  examined  the 
diversification  of  Plan  assets  in  light  of 
the  proposed  Loan  investment;  and  (5) 
reviewed  the  term^  of  the  proposed 
Loan  as  such  terms  comport  with  the 
Plan's  investment  scheme.  LaSalle  will 
also  monitor  the  Loan  to  ensure 
repayment  and  take  appropriate  actions 
in  the  event  of  an  Employer  default. 
LaSalle  will  be  further  empowered  to 
call  the  Loan  at  any  time  and  will  draw 


on  the  Letter  of  Credit  in  the  event 
Woodfield  gives  appropriate  written 
notice  that  the  Letter  will  not  be 
renewed  or  the  Employer  defaults  on 
Loan  payments. 

6.  In  summary,  the  applicant 
represents  that  the  proposed  Loan  will 
satisfy  the  criteria  of  section  408(a)  of 
the  Act  because:  (a)  Its  terms  and 
conditions  will  be  monitored  by  LaSalle; 
(b)  the  Loan  will  be  secxired  by  a  Letter 
of  Credit  from  Woodfield  which  can  be 
called  at  any  time,  and  must  be  called  if 
Woodfield  notifies  LaSalle  that  it  will 
not  renew  the  Letter  or  the  Employer 
defaults  on  Loan  payments;  and  (c) 
LaSalle,  as  independent  fiduciary  to  the 
Plan,  has  determined  the  transaction  is 
appropriate  for  the  Plan  and  is  in  the 
best  interests  of  the  Plan's  participants 
and  beneficiaries. 

Notice  to  Interested  Persons 

Notice  of  the  pending  exemption  will 
be  given  to  all  interested  persons  within 
ten  (10)  days  of  the  publication  of  the 
notice  of  pendency  in  the  Federal 
Register.  Notice  will  be  given  to  present 
employees  of  the  Employer  as  well  as 
those  former  employees  with  an  interest 
in  Plan  assets.  The  notice  will  include  a 
photocopy  of  the  notice  of  pendency  as 
published  in  the  Federal  Register  and 
will  inform  interested  persons  of  their 
right  to  comment  on  and/or  request  a 
hearing  with  respect  to  the  proposed 
exemption.  Notice  will  be  provided  to 
current  employees  of  the  Employer  by 
posting  copies  of  the  pending  exemption 
at  locations  customarily  used  for  giving 
notice  to  employees.  Notice  to  former 
participants  and  other  interested 
persons  will  be  given  by  first  class  mail. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  benfeficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)  (B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401  (a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
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employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  under  section  406{b)t3)  of  the 
Act  and  section  4975(c)(l](F]  of  the 
Code: 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogartion  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
Js  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing  requests 

All  interested  persons  are  invited  to 
submit  wTitten  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  recieved  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authroity  of  section 
408(a)  of  the  act  and  section  4975(c)(2)  of 
the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a),  406(b)(1)  and  (b)(2)  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code  shall  not  apply 
to  the  Loan  by  the  Plan  to  the  Employer 
of  40  percent  of  the  total  assets  of  the 
Plan,  provided  the  terms  of  Loan  are  at 
least  as  equal  to  those  which  the  Plan 
could  receive  in  a  similar  transaction 
with  an  unrelated  party. 

The  proposed  exemption,  if  granted, 
will  be  subiect  to  the  express  conditions 
that  the  material  facts  and 
representations  contained  in  the 


applicatioa  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transaction  to 
be  consummated  pursuant  to  the 
exemption. 

Signed  at  Washinggton,  D.C,  tfaialSth  day 
of  May,  1982. 

Alas  D.  Lebowitz. 

Assistant  Adminstrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  US.  Department  of  Labor. 
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[Application  No.  D-3126] 

Proposed  ExempMon  tor  Certain 
Transactions  Involving  IMarsh  & 
McLennaa  Real  Estate  Advisors, 
Incorporated  Located  in  Boston,  Mass. 

agency:  P4WBP,  Labor. 

action:  Notice  of  proposed  exemption. 

summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
allow  collective  investment  funds 
(together,  the  Funds)  that  are  managed 
by  Marsh  &  McLennan  Real  Estate 
Advisors,  Incorporated  (REA),  in  which 
employee  beneBt  plans  participate,  to 
engage  in  certain  transactions  provided 
specified  conditions  are  met.  The 
proposed  exemption,  if  granted,  would 
affect  participants  and  beneficiaries  of 
employee  benefit  plans,  employers  of 
employees  covered  under  such  plans, 
the  Funds,  and  other  persons  engaging 
in  the  described  transactions. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
the  Department  of  Labor  on  or  before 
July  6, 1982. 

ADDRESS:  AH  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Office  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4528,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216,  Attention:  Application  No. 
D-3126.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  pubhc  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
DepartHwnt  of  Labor,  Room  N-4677.  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  H.  Lefkowitz  of  the  Department  of 


Labor,  telephone  (202)  523-8681.  (This  is 
not  a  toll-free  number.) 

SUPPLEMENTARY  MFORMATIONC  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  an  apptication  for 
exemption  from  the  restrictions  of 
sections  406(a),  406(b)(1).  406(bM2)  aad 
407(a)  of  the  Act  and  irom  the  saactions 
resulting  from  the  applicatioii  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  throogh  (E)  of  the  Code. 
The  proposed  exemption  was  requested 
in  an  application  filed  on  behalf  of  the 
trustees  of  the  Managed  Property  Tmst 
(Trust  I)  and  the  Partidpatii^  Properties 
Trust  (Trust  li),  pursuant  to  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code,  and  in  accordance  with 
procedures  set  forth  in  ERISA  Procedure 
7&-1  (40  FR  18471,  April  28. 1975). 
Effective  December  31, 1978,  section  102 
of  Reorganization  Plan  No.  4  of  1978  (43 
FR  47713,  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  this  notice  of  pendency  is 
issued  solely  by  the  Department 

Preamble 

On  July  25, 1980,  the  Department 
published  a  class  exemption.  Prohibited 
Transaction  Exemption  80-51  (PTE  80- 
51,  45  FR  49709),  which  permits 
collective  investment  funds  that  are 
maintained  by  banks  and  in  which 
employee  benefit  plans  participate  to 
engage  in  certain  transactions  provided 
that  specified  conditions  are  met  The 
transactions  for  which  the  applicant  has 
requested  relief  are  those  which  are  the 
subject  of  PTE  80-51. 

The  Department  stated  in  PTE  80-51 
that  a  comment  had  been  received  to  the 
proposed  class  exemption  requesting 
that  it  be  amended  to  apply  to  collective 
investment  funds  that  are  not 
maintained  by  bcmks.  Relief  was 
granted  for  bank  collective  investment 
funds  because,  among  other  reasons, 
such  funds  are  regulated  by  other 
governmental  agencies  and  constitute  a 
well-defined  class  of  funds.  In  the  case 
of  collective  investment  funds  that  are 
not  maintained  by  banks,  the 
Department  foaod  that  the  record  was 
insufficient  to  determine  the  nature  of 
the  funds  and  the  entities  managing  the 
funds  that  would  comprise  the  class 
covered  by  such  broad  relief.  As  a 
result  the  Department  stated  that  it 
could  not  make  the  required  statutory 
findings  for  such  relief,  and  that  relief 
for  non-bank  maintained  coUectrve 
investment  funds  sfaouid  be  dealt  with 


22256 


Federal  Register  /  Vol.  47.  No.  99  /  Friday,  May  21,  1982  /  Notices 


on  an  individual  rather  than  a  class 
basis. 

Summary  of  Facts  and  Representations 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  application  on  nie 
with  the  Depiirtment  for  the  complete 
representations  of  the  applicants. 

1.  REA,  a  registered  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940,  is  the  investment  manager 
for  the  Funds,  including  Trust  I  and 
Trust  n  (together,  the  Trusts).  REA  was 
formed  on  March  17, 1980,  to  provide  to 
various  parties,  including  real  estate 
funds  such  as  the  Funds,  advice  and 
investment  management  services  with 
respect  to  real  estate  investments.  Fifty- 
one  percent  of  REA  is  owned  by  Marsh 
&  McLennan  Asset  Management 
Company  and  forty-nine  percent  is 
owned  by  the  trustees  of  Trust  I  and 
Trust  n. 

2.  Trust  I  was  created  on  October  31, 
1980,  and  Trust  II  on  October  1, 1981. 
The  Trusts  are  group  trusts  described  in 
Rev.  Rul.  81-100, 1981-13  I.R.B.  32 
(which  superseded,  without  substantial 
change.  Rev.  Rul.  56-267, 1956-1  C3. 
206),  and  were  created  to  provide 
pension  and  profit-sharing  plans  which 
are  described  in  section  401(a)  of  the 
Code  and  exempt  from  federal  income 
taxation  under  Code  section  501(a)  with 
a  medium  for  pooling  a  portion  of  their 
funds  for  investment  in  real  estate.  The 
trustees  of  the  Trusts  are  Messrs. 
Richard  F.  Bums,  John  W.  Kessler. 
Donald  B.  Shackelford,  and  Craig  R. 
Stapleton  (the  Trustees).  All  of  the 
Trustees  are  shareholders  and  officers 
and/or  directors  of  REA.  The  Trustees 
are  not  compensated  by  the  Trusts. 

It  is  anticipated  that  real  estate 
investment  will  provide  plans 
participating  in  the  Funds  (Participating 
Plans)  with  attractive  investment 
returns  and  also  assist  fiduciaries  in 
achieving  the  diversification  required  by 
the  Act.  The  Trusts  will  hold  title  to  real 
estate  (Trust  I  primarily  directly  and 
Trust  n  primarily  through  joint 
ventures),  receive  mcome  therefrom, 
and  turn  over  the  entire  amount  of  such 
income,  less  expenses,  to  the 
Participating  Plans.  To  avoid  holding 
uninvested  cash  pending  investment  in 
real  property,  subscription  proceeds 
may  be  temporarily  invested  in  short- 
term  investments  including,  but  not 
limited  to,  government  securities, 
government-insured  first  mortgage 
loans,  commercial  paper,  interest- 
bearing  deposits,  certificates  of  deposit, 
and  bankers'  acceptances. 


It  is  contemplated  that  one  or  more 
additional  Funds  similar  to  the  Trusts 
will  be  organized  from  time  to  time.  The 
Trustees  may  serve  in  the  same  capacity 
for  some  of  the  additional  Funds, 
without  compensation  from  the  Funds. 
Other  persons,  who  also  would  be 
oncers  and/or  directors  of  REA  or  their 
affiliates  and  would  serve  without 
compensation  fixim  the  Funds,  may  also 
be  appointed  as  trustees.  In  any  event, 
REA  will  be  the  investment  manager  for 
each  of  the  additional  Funds  to  be 
covered  by  the  requested  exemption. 
The  applicants  state  that  such 
additional  Funds  will,  in  all  material 
respects,  be  similar  to  the  Trusts.  Some 
may  be  open-end  and  some  closed-end, 
and  the  minimum  investment  by  a 
Participating  Plan  may  vary,  but  in  no 
event  will  such  Tninimiim  investment  be 
less  than  $1  million. 

3.  Trust  I  is  open-end,  and  Trust  II  is 
closed-end.  Presently,  there  are  no 
pension  or  profit-sharing  plans 
subscribed  to  either  of  the  Trusts.  Under 
the  current  Offering  Memorandum,  the 
initial  offering  period  for  Trust  I  will 
expire  on  December  31, 1982. 

All  plans  subscribing  to  Trust  I  must 
make  a  minimum  initial  investment  of 
$2,500,000,  but  no  interests  will  be  sold 
unless  prospective  participants  have 
subscribed  for  at  least  an  aggregate  of 
$10  million.  Any  subscription  may  be 
rejected  by  Trust  I  in  whole  or  in  part  at 
its  discretion  if  acceptance  of  the 
subscription  would  result  in  a  subscriber 
owning  more  than  ten  percent  of  the 
outstanding  units. 

No  interest  in  Trust  II  will  be  sold 
after  December  31, 1982,  and  the 
maximum  size  of  Trust  II  will  be  $150 
million.  Unless  $50  million  have  been 
subscribed  by  June  30. 1982.  or  such 
later  date  (not  later  than  December  31. 
1982)  to  which  the  offering  is  extended. 
all  subscription  agreements  will  be 
cancelled,  and  the  offering  will 
terminate. 

All  plans  subscribing  to  Trust  II  must 
make  an  initial  minimum  investment  of 
$5  million.  As  with  Trust  I,  any 
subscriptions  to  Trust  II  may  be  rejected 
in  whole  or  in  part  if  acceptance  would 
result  in  the  subscriber  owning  more 
than  ten  percent  of  the  outstanding 
units. 

4.  Trust  I  may  be  terminated  at  any 
time  by  the  Trustees  at  their  sole 
discretion  or  by  the  affirmative  vote  of 
the  holders  of  two-thirds  of  the  number 
of  units  outstanding.  Trust  II  may  be 
terminated  on  December  31, 1992.  or  any 
December  31  thereafter,  by  an 
affirmative  vote  of  Participating  Plans 
holding  at  least  70  percent  of  the 
outstanding  units,  or  on  any  date 


determined  by  the  Trustees  in  their  sole 
discretion,  whichever  is  earlier. 

As  required  by  Rev.  Rul.  81-100  (and 
its  predecessor.  Rev.  Rul.  56-267),  the 
interest  of  any  Participating  Plan  in  the 
Trusts  is  not  transferable  or  assignable 
to  third  parties.  Fiduciaries  desiring  to 
invest  plan  assets  in  the  Trusts  have 
been  fully  advised  that  only  long-term 
investment  in  the  Trusts  must  be 
considered,  and  an  acknowledgment  to 
that  effect  is  contained  in  each 
Subscription  Agreement.  If.  however, 
any  Participating  Plan  wishes  to  dispose 
of  its  investment,  it  may  apply  to  the 
Trustees  for  redemption  of  its  units. 
Redemption  will  be  made  at  the  unit 
v€due  as  of  the  valuation  date  preceding 
the  date  on  which  redemption  occurs. 
Redemption  of  units  of  Trust  I  may 
take  place  over  a  period  of  up  to  two 
years  at  the  discretion  of  REA.  REA 
may,  but  need  not,  sell  properties  in 
order  to  redeem  units,  except  as  may  be 
necessary  to  redeem  xmits  within  the 
two  year  period.  If  a  request  for 
redemption  remains  unsatisfied  for  two 
full  calendar  quarters,  no  new 
commitments  to  purchase  property 
which  are  anticipated  to  require 
disbursements  of  funds  will  be  entered 
into. 

Redemption  of  units  of  Trust  II  will 
occur  when  the  amount  required  for 
redemption  is  contributed  by  remaining 
or  new  Participating  Plans  or  a 
combination  thereof. 

5.  The  Offering  Memoranda  by  which 
interests  in  the  Trusts  will  be  offered  to 
qualified  pension  and  profit-sharing 
plans  which  are  potential  investors     - 
describe  the  maijagement,  operation, 
investment  objectives,  and  income  tax 
consequences  of  the  Trusts,  and  the 
compensation  received  by  REA  from  the 
Trusts. 

Within  120  days  after  the  close  of  the 
fiscal  year,  each  Participating  Plan  will 
receive  a  balance  sheet,  profit  and  loss 
statement  and  a  statement  of  changes 
in  financial  position  for  the  fiscal  year 
audited  by  an  independent  certified 
public  accountant.  The  accountant's 
report  will  include  a  summary  of  the 
fees  paid  by  the  Trusts  to  REA. 
Participating  Plans  will  also  receive  a 
narrative  describing  the  activities  of  the 
Trusts  during  the  fiscal  year. 

Within  60  days  after  the  end  of  each 
of  the  first  three  quarters  of  each  fiscal 
year,  each  Participating  Plan  will 
receive  a  balance  sheet,  an  income 
statement,  a  statement  of  changes  in 
financial  position,  and  reports  on 
investments,  including  a  complete 
description  of  acquisitions  and 
dispositions  of  real  property  and  the 
terms  thereof,  the  amount  and  date  of 
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appraisals,  and  the  Trusts'  cash 
investments.  REA  will  provide  whatever 
other  reasonable  information  is,  from 
time  to  time,  requested  by  any 
Participating  Plan. 

Approximately  six  months  after  the 
acquisitioa  of  any  real  estate  investment 
by  either  Trust,  REA  will  obtain  a 
comprehensive  evaluation  of  the 
property  by  an  independent  appraiser. 
Each  property  will  be  fully  reappraised 
at  least  once  each  three  years,  and  the 
most  recent  full  appraisal  will  be 
reviewed  every  six  months  to  determine 
if  there  has  been  a  significant  change  in 
value  necessitating  a  new  complete 
appraisal.  Such  six  month  reviews  will 
be  performed  alternately  l^  REA  and  an 
independent  appraiser. 

Books  and  records  of  the  Trosts  will 
at  all  times  be  maintained  at  the 
principal  offices  of  the  Trusts  and  will 
be  open  to  inspection  and  examination 
during  reasonable  business  hours  by  the 
fiduciaries  or  other  authorized 
representatives  of  the  Participating 
Plans. 

&  No  individual  holds  any  equity 
interest  in  the  Tmsts.  None  of  rtie 
individual  Trustees  of  the  Trusts,  nor 
any  of  the  employees,  afficers,  directors, 
or  shareholders  of  REA  will  serve  as  a 
nduciary  of  any  Participating  Plan 
(except  to  the  extent  that  they  will  be 
fiduciaries  by  reason  of  the  plan's 
investment  in  the  Trusts)  or  as  a  director 
or  officer  of  any  sponsor  of  a 
Participating  Plan. 

7.  As  investment  manager  for  the 
Trusts  a»  defined  in  Act  section  3(38). 
REA  will,  on  behalf  of  the  Trustees, 
exercise  discretion  regarding  acquisition 
and  disposition  of  all  property.  REA  vrill 
also  operate  the  Trusts  on  a  day  to  day 
basis,  including  authorizing  and 
supervising  on-site  property 
management  Generally,  except  for  on- 
site  property  management.  REA  and  its 
affiliates  wUl  directly  provide  all 
services  to  the  Trusts.  REA  may, 
however,  at  its  own  expense,  retain 
unrelated  parties  to  assist  in  providing 
services. 

REA  receives  a  single  fee  from  each 
Trust  for  services  provided  which  is 
based  on  the  value  of  the  assets  of  the 
Trusts.  The  quarterly  fee  for  Trust  I  will 
be  0.3  percent  of  net  assets  (1.2  percent 
per  year).  The  quarterly  fee  for  Trust  E 
will  be  0.3  percent  of  net  real  estate 
assets  and  OJ0625  percent  of  net 
temporary  investments.  No  fees  are 
generated  on  the  Ijasis  of  any  jiarticular 
investment  or  transaction  of  either  Trust 
I  or  Trust  II.  REA  charges  no  sales  or 
brokerage  fees  on  property  transactions 
and-no  lease  renewal  or  negotiation  fees 
with  respect  to  management  of  the 
property.  Direct  expenses  incurred  by 


REA  in  comiection  with  the  Trusts, 
including  salaries  for  on-site 
management  personnel  will  be  charged 
to  the  Trusts. 

8.  The  applicants,  on  behalf  of  the 
Trusts  and  similar  subsequent  funds, 
seek  the  same  relief  granted  to  bank 
collective  investment  funds  in  PTE  80- 
51.  The  subfect  transactions  have  not 
yet  been  entered  into  by  the  Trusts  and 
will  not  be  entered  into  until  an 
exemption  is  granted. 

9.  The  Trusts  will  lease  real  estate. 
Prospective  tenants  include  employees 
and  their  affiliates  whose  plans  invest  in 
the  Trusts,  persons  providing  services  to 
such  planft,  and  fiduciaries  of  such 
plans.  Any  given  lease  will  tjrpically 
account  for  a  small  percentage  of  rental 
income  to  the  Tmsts  and  the 
participation  of  any  single  tenant  who 
may  be  a  party  in  interest  will  be 
proportionately  small  Nonetheless, 
without  an  exemption,  it  will  be 
necessary  to  verify  that  every 
prospective  tenant  of  any  property 
owned  by  die  Trusts  is  not  a  party  in 
interest  with  respect  to  any  Participating 
Plan.  If  the  requested  exemption  is  not 
granted,  the  Trusts  may  be  faced  with 
the  prospect  ai  densring  leases  to  the 
best  tenants  available  or  with  the 
prospect  of  failing  to  purchase  attractive 
properties,  either  of  which  could  result 
in  a  failure  to  obtain  the  best  investment 
return  for  the  Participating  Plans. 

10.  In  assuring  that  adequate  property 
managemmt  services,  including 
property  maintenance  and  repair,  rent 
collection,  and  bookkeeping,  are 
provided  to  Trust  I.  REA  will  rely 
primarily  on  outside  managers.  For 
Trust  II,  REA  intends  to  rely  primarily 
on  the  services  of  joint  venturers,  bi 
situations  where  REA  determines  that 
outside  managers  cannot  efficiently 
provide  adequate  services,  it  will  rely  on 
its  own  resources  and  those  of  its 
affiliates.  Any  such  direct  property 
management  services  will  be  provided 
at  cost.  In  any  case,  REA  will  monitor 
the  performance  of  the  property 
managers  as  part  of  its  day  to  day 
management  of  the  Trusts. 

11.  The  applicants  represeit  that  the 
Trusts  and  similar  subsequent  Funds 
will  meet  all  the  conditions  imposed  in 
PTE  80-51,  except  that  the  Trusts  are, 
and  similar  subsequent  Funds  will  be, 
privately  organized  and  maintained. 

12.  Because  REA  is  a  registered 
investmrait  adviser  under  the 
Investment  Advisers  Act  of  1940,  certain 
of  its  activities  and  operati(»is  are 
regulated  by  the  Securities  and 
Exchange  Commission  and  subject  to 
periodic  examination. 

13.  Each  of  the  Trusts  will  be  regularly 
audited  by  an  independent  national 


accounting  firm.  The  miepeadent 
accountant  will  audit  all  financial 
aspects  of  the  Trusts,  including,  writhout 
limitation,  verification  of  REA's  fees, 
confirmation  and  mamtaring  of  ail  sale 
and  lease  agreranents,  and  preparation 
of  regular  financial  reports.  The  auditors 
will  have  access  to  all  of  the  Trusts' 
records  and  will  have  the  authority  to 
review  and  verify  the  details  of  all 
transactions  of  the  Trusts,  including 
compliance  with  the  Act  and  any 
applicable  prohibrted  transaction 
exemptions. 

14.  In  summary,  the  applicants 
represent  that  the  subject  transactions 
meet  the  criteria  of  Act  section  408(e) 
because:  (1)  The  Trusts  and  similar 
subsequent  Funds  will  provide 
Participating  Plans  with  the  best 
possible  real  estate  investments  and  a 
broader  selection  of  appropriate  real 
estate  investment  vehicles;  (2)  each  of 
the  protections  provided  to  Participating 
Plans  and  their  participants  and 
beneficiaries  by  PTE  80-51  will  be 
satisfied  for  the  subject  transactions, 
except  that  the  Funds  are  privately 
maintained:  and  (3)  the  decisions  to 
invest  in  any  of  the  Funds  are  made  by 
knowledgeable  fiduciaries  of  lai^e 
employee  benefit  plans  on  the  basis  of  a 
detailed  Offering  Memorandum. 
Furthermore,  such  fiduciaries  are 
unrelated  to  REA  or  any  of  its  affiliates. 
In  addition,  the  proposed  exemption 
imposes  limitations  which  are  designed 
to  prevent  the  potential  for  abuse  while 
permitting  the  relief  requested  by  the 
applicants. 

Notice  to  Interested  Persons 

Within  14  days  of  the  publication  of 
this  notice  of  proposed  exemption  in  the 
Federal  Register,  the  applicants  will 
send  by  mail  a  copy  of  such  notice  to  the 
fiduciaries  of  any  Participating  Plan 
which  may  have  subscribed  to  either  or 
both  of  the  Trusts.  The  notice  will  also 
inform  interested  persons  of  their  right 
to  comment  and  request  a  hearing 
within  the  time  period  set  forth  in  the 
notice  of  proposed  exemption. 

General  Information 

The  attentioa  of  interested  persons  is 
directed  to  die  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4a^c)(2) 
of  the  Code  does  not  reheve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply  and 
the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
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which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participiints  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(l)(B]  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a]  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 

(2)  The  proposed  exemption,  if 
granted,  will  not  extend  to  transactions 
prohibited  imder  section  406(b)(3)  of  the 
Act  and  section  4g75(c](l)(F]  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  wHl  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  reqeuests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

Based  on  the  facts  and 
representatives  set  forth  in  the 
application,  the  Department  is 
considering  granting  tghe  following 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)  (2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  In  ERISA  Procedure 
75-1  (40  FR 18471,  April  28, 1975). 

Section  I,  Exemption  for  Certain 
Tranaactiona  Involving  the  Fund 

(a)  The  restrictions  of  sections  406(a), 
406(b)(2)  and  407(a)  of  the  Act  and  the 


sanctions  resulting  fi-om  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)(A)  through  (D)  of  the 
Code,  shall  not  apply  to  the  transactions 
described  below  if  the  applicable 
conditions  set  forth  in  Section  III  are 
met. 

(1)  Transactions  Between  Parties  In 
Interest  and  the  Fund:  General.  Any 
transactions  between  a  party-in-interest 
with  respect  to  a  Participating  Plan  and 
the  Fund,  or  any  acquisition  or  holding 
by  the  Fund  of  employer  securities  or 
employer  real  property,  if  the  party  in 
interest  is  not  REA  or  one  of  its  affiliates 
and  if,  at  the  time  of  the  transaction, 
acquisition  or  holding,  the  interest  of  the 
plan,  together  with  the  interests  of  any 
other  plans  maintained  by  the  same 
employer  or  employee  organization  in 
the  Fund,  does  not  exceed  5  percent  of 
the  total  of  all  assets  in  the  Fund. 

(2)  Special  Transactions  Not  Meeting 
the  Criteria  of  Section  1(a)(1)  Between 
Employers  of  Employees  Covered  by  a 
Multiple  Employer  Plan  and  the  Fund. 
Any  transaction  between  an  employer 
(or  an  affiliate  of  an  employer)  of 
employees  covered  by  a  multiple 
employer  plan  that  is  a  Participating 
Plan  and  die  Fund,  or  any  acquisition  or 
holding  by  the  Fund  of  employer 
securities  or  employer  real  property,  if 
at  the  time  of  the  transaction, 
acquisition  or  holding — 

(A)  The  interest  of  the  multiple 
employer  plan  in  the  Fund  does  not 
exceed  10  percent  of  the  total  assets  in 
the  Fund,  and  the  employer  is  not  a 
"substantial  employer"  with  respect  to 
the  plan  (within  the  meaning  of  section 
4001(a)(2)oftiie  Act),  or 

(B)  The  interest  of  the  multiple 
employer  plan  in  the  Fund  exceeds  10 
percent  of  the  total  assets  in  the  Fund, 
but  the  employer  is  not  a  "substantial 
employer"  with  respect  to  the  plan  and 
would  not  be  a  "substantial  employer" 
within  the  meaning  of  section  4001(a)(2) 
of  the  Act  if  "5  percent"  were 
substituted  for  "10  percent"  in  that 
definition. 

(3)  Acquisitions,  Sales  or  Holdings  of 
Employer  Securities  and  Employer  Real 
Property.  (A)  Except  as  provided  in 
subsection  (B)  of  this  section  (3),  any 
acquisition,  sale  or  holding  of  employer 
securities  or  employer  real  property  by 
the  Fund  which  does  not  meet  the 
requirements  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  Section  I,  if  no  commission 
is  paid  to  REA  or  to  the  employer,  or 
any  affiliate  of  REA  or  the  employer  in 
connection  with  the  acquisition  or  sale 
of  employer  securities  or  the  acquisition, 
sale  or  lease  of  employer  real  property; 
and 

(i)  In  the  case  of  employer  real 
property — 


(aa)  Each  parcel  of  employer  real 
property  and  the  improvements  thereon 
held  by  the  Fund  are  suitable  (or 
adaptable  without  excessive  cost)  for 
use  by  different  tenants,  and 

(bb)  The  property  of  the  Fund  that  is 
leased  or  held  for  lease  to  others,  in  the 
aggregate,  is  dispersed  geographically. 

(ii)  In  the  case  of  employer 
securities — 

(aa)  Neither  REA  nor  any  of  its 
affiliates  is  an  affiliate  of  the  issuer  of 
the  security,  and 

(bb)  If  the  security  is  an  obligation  of 
the  issuer,  either 

1.  The  Fund  owns  the  obligation  at  the 
time  the  plan  acquires  an  interest  in  the 
Fund,  and  interests  in  the  Fund  are 
offered  and  redeemed  in  accordance 
with  valuation  procedures  of  the  Fund 
applied  on  a  uniform  or  consistent  basis, 
or 

2.  Immediately  after  acquisition  of  the 
obligation:  (a)  not  more  than  25  percent 
of  the  aggregate  amount  of  obligations 
issued  in  the  issue  and  outstanding  at 
the  time  of  acquisition  is  held  by  such 
plan,  and  (b)  in  the  case  of  an  obligation 
that  is  a  restricted  security  within  the 
meaning  of  Rule  144  under  the  Securities 
Act  of  1933,  at  least  50  percent  of  the 
aggregate  amount  of  obligations  issued 
in  the  issue  and  outstanding  at  the  time 
of  acquisition  is  held  by  persons 
independent  of  the  issuer.  REA,  its 
affiliates  and  any  collective  investinent 
fund  maintained  by  REA  or  its  affiliates 
shall  be  considered  to  be  persons 
independent  of  the  issuer  if  REA  is  not 
an  affiliate  of  the  issuer. 

(B)  In  the  case  of  a  Participating  Plan 
that  is  not  an  eligible  individual  account 
plan  (as  defined  in  section  407(d)(3)  of 
the  Act),  the  exemption  provided  in 
subsection  (A)  of  this  section  (3)  shall  be 
available  only  if,  immediately  after  the 
acquisition  of  the  securities  or  real 
property,  the  aggregate  fair  market  value 
of  employer  securities  and  employer  real 
property  with  respect  to  which  REA  or 
its  affiliate  has  investment  discretion 
does  not  exceed  10  percent  of  the  fair 
market  value  of  all  the  assets  of  the 
Participating  Plan  with  respect  to  which 
REA  or  its  affiliate  has  such  investment 
discretion. 

(C)  For  purposed  of  the  exemption 
contained  in  subsection  (A)  of  ^s 
section  (3),  the  term  "employer 
securities"  shall  include  securities 
issued  by,  and  the  term  "employer  real 
property"  shall  include  real  property 
leased  to,  a  person  who  is  a  party-in- 
interest  with  respect  to  a  Participating 
Plan  by  reason  of  a  relationship  to  the 
employer  described  in  section  3(14)(E], 
(G),  (H)  or  (I)  of  the  Act. 
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(b)  The  restrictions  of  section 
406(a)(l)[A),  (B).  (C).  and  (D)  and  section 
406(b)(1)  and  (2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)(A)  through  (E)  of  the 
code  shall  not  apply  to  the  transactions 
described  below,  if  the  conditions  of 
Section  III  are  met. 

(1)  Transactions  with  Persons  Who 
Are  Parties  in  Interest  With  Respect  to 
a  Participating  Plan  Solely  By  Virtue  of 
Being  Certain  Service  Providers  or 
Certain  Affiliates  of  Service  Providers. 
Any  transaction  between  the  Fund  and 
a  person  who  is  a  party-in-interest  with 
respect  to  a  Participating  Plan  if — 

(A)  The  person  is  a  party-in-interest 
(including  a  fiduciary)  solely  by  reason 
of  providing  services  to  the  Participating 
Plan,  or  solely  by  reason  of  a 
relationship  to  a  service  provider 
described  in  section  3(14)(F).  (G)  (H)  or 
(I)  of  the  Act,  or  both,  and  the  person 
neither  exercised  nor  has  any 
discretionary  authority,  control, 
responsibility  or  influence  with  respect 
to  the  investment  of  the  Participating 
Plan's  assets  in,  or  held  by,  the  Fund, 
and 

(B)  The  person  is  not  an  affiliate  of 
REA. 

(2)  Certain  Leases  and  Goods.  The 
furnishing  of  goods  to  the  Fund  by  a 
party-in-interest  with  respect  to  a 
Participating  Plan  or  the  leasing  of  real 
property  owned  by  the  Fund  to  such 
party-in-interest  and  the  incidental 
furnishing  of  goods  to  such  party-in- 
interest  by  the  Fund,  if — 

(A)  In  the  case  of  goods,  they  are 
furnished  to  or  by  the  Fund  in 
connection  with  real  property  owned  by 
the  Fund; 

(B)  The  party-in-interest  is  not  REA. 
any  affiliate  or  REA,  or  one  of  the  other 
Funds;  and 

(C)  The  amount  involved  in  the 
furnishing  of  goods  or  leasing  of  real 
property  in  any  calendar  year  (including 
the  amount  under  any  other  lease  or 
arrangement  for  the  furnishing  of  goods 
in  connection  with  the  real  property 
investments  of  the  Fund  with  the  same 
party-in-interest,  or  any  affiliate  thereof) 
does  not  exceed  the  greater  of  $25,000  or 
0.5  percent  of  the  fair  market  value  of 
the  assets  of  the  Fund  onlne  most 
recent  valuation  date  of  the  Fund  prior 
to  the  transaction. 

(3)  Management  of  Real  Property. 
Any  services  provided  to  the  Fund  by 
REA  or  by  an  affiliate  of  REA  in 
connection  with  the  management  of  the 
real  property  owned  by  the  Fund,  if  the 
compensation  paid  to  REA  or  its  affiliate 
does  not  exceed  the  cost  of  the  services 
to  REA  or  its  affiliate. 


(4)  Transactions  Involving  Places  of 
Public  Accommodation.  The  furnishing 
of  services,  facilities  and  any  goods 
incidental  to  such  services  and  facilities 
by  a  place  of  public  accomodation 
owned  by  the  Fund  to  a  party-in-interest 
with  respect  to  a  Participating  Plan,  if 
the  services,  facilities  and  incidental 
goods  are  furnished  on  a  comparable 
basis  to  the  general  public. 

Section  II.  Excess  Holdings  Exemption 
for  Employee  Benefit  Plans 

(a)  The  restrictions  of  sections  406(a), 
406  (b)  (2)  and  407  (a)  of  the  Act  and  the 
sanctions  resulting  firom  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975  (c)  (1)  (A)  throu^  (D)  of  the 
Code  shall  not  apply  to  any  acquisition 
or  holding  of  qualifying  employer 
securities  or  qualifying  employer  real 
property  (other  than  through  the  Fund) 
by  a  Participating  Plan  if  (1)  the 
acquisition  oi  holding  constitutes  a 
prohibited  transaction  solely  by  reason 
of  being  aggregated  with  employer 
securities  or  employer  real  property  held 
by  the  Fund;  (2)  the  requirements  of 
either  paragraph  (a)(1)  or  paragraph 
(a)(2)  of  Section  I  of  this  exemption  are 
met;  and  (3)  the  applicable  conditions 
set  forth  in  Section  III  of  this  exemption 
are  met. 

Section  III — General  Conditions 

(a)  At  the  time  the  transaction  is 
entered  into,  and  at  the  time  of  any 
subsequent  renewal  thereof  that 
requires  the  consent  of  REA  or  its 
affiliate,  the  terms  of  the  transaction  are 
not  less  favorable  to  the  Fund  than  the 
terms  generally  available  in  arm's-length 
transactions  between  unrelated  parties. 

(b)  REA  or  its  affiliate  maintains  for  a 
period  of  six  years  from  the  date  of  the 
transaction  the  records  necessary  to 
enable  the  persons  described  in 
paragraph  (c)  of  this  Section  III  to 
determine  whether  the  conditions  of  this 
exemption  have  been  met.  except  that 
(1)  a  prohibited  transaction  will  not  be 
considered  to  have  occured  if.  due  to 
circumstances  beyond  the  control  of 
REA  or  its  affiliate,  the  records  are  lost 
or  destroyed  prior  to  the  end  of  the  six- 
year  period,  and  (2)  no  party  in  interest 
shall  be  subject  to  the  civil  penalty  that 
may  be  assessed  under  section  502  (i)  of 
the  Act.  or  to  the  taxes  imposed  by 
section  4975  (a  )  and  (b)  of  the  Code,  if 
the  records  are  not  maintained,  or  are 
not  available  for  examination  as 
required  by  paragraph  (c)  below. 

(c)  (1)  Except  as  provided  in  section  2 
of  this  paragraph  (c)  and 
notwithstanding  any  provisions  of 
subsections  (a)  (2)  and  (b)  of  section  504 


of  the  Act.  the  records  referred  to  in 
paragraph  (b)  of  this  Section  III  are 
unconditionally  available  at  their 
customary  location  for  examination 
during  normal  business  hours  by: 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  or  the 
Internal  Revenue  Service. 

(B)  Any  fiduciary  of  a  Participating 
Plan  who  has  authority  to  acquire  or 
dispose  of  the  interests  in  the  Fund  of 
the  Participating  Plan  or  any  duly 
authorized  employee  or  representative 
of  such  fidudaiy, 

(C)  Any  contributing  employer  to  any 
Participating  Han  or  any  duly 
authorized  employee  or  representative 
of  such  employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  Participating  Plan,  or  any  duly 
authorized  employee  or  representative 
of  such  participant  or  benefidaiy. 

(2)  None  of  the  persons  described  in 
subparagraphs  (B)  through  (D)  of  this 
paragraph  (c)  shall  be  authorized  to 
examine  trade  secrets  of  REA  or  its 
alTiliate,  or  commercial  or  financial 
information  which  is  privileged  or 
confidential. 

Section  IV— Definitions  and  General    ■ 
Rules 

For  the  purposes  of  this  exemption. 

(a)  The  term  "the  Fund"  shall  include 
Trust  L  Trust  0  and  any  collective 
investment  fund  that  may  hereafter  be 
established,  operated  emd  managed  by 
REA  or  its  affiliate  in  essentially  the 
same  manner  as  Trust  I  and  Trust  IL 

(b)  An  "affiliate"  of  a  person 
includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person, 

(2)  Any  officer,  director,  employee, 
relative  of,  or  partner  in  any  such 
person,  and 

(3)  Any  corporation  ot  partnership  of 
which  such  person  is  an  officer,  director, 
partner  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling  influence 
over  the  management  or  poUcies  of  a 
person  other  than  an  individual. 

(d)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act  (or  a  "member  of 
the  family"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  a  sister,  or  a  spouse  of  a  brother 
or  sister. 

(e)  The  term  "multiple  employer  plan" 
means  an  employee  benefit  plan  that 
satisfies  at  least  the  requirements  of 
section  3{37)(A)  (i).  (ii)  and  (v)  of  the  Act 
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and  section  414(f]  (1)  (A).  (B)  and  [E]  of 
the  Code. 

(f)  The  time  as  of  which  any 
transaction,  acquisitioa  or  holding 
occurs  is  the  date  upon  which  the 
transaction  is  entered  into,  the 
acquisition  is  made  or  the  holding 
commences.  In  addition,  in  the  case  of  a 
transaction  that  is  continuing,  the 
transaction  shall  be  deemed  to  occur 
until  it  is  terminated. 

If  any  transaction  is  entered  into,  or 
an  acquisition  is  made,  on  or  after  the 
effective  date  of  this  exemption,  or  a 
renewal  that  requires  the  consent  of  the 
Fund  occurs  on  or  after  the  effective 
date  of  this  exemption,  and  the 
requirements  of  this  exemption  are 
satisfied  at  the  time  the  transaction  is 
entered  into  or  renewed,  respectively,  or 
at  the  time  the  acquisition  is  made,  the 
requirements  will  continue  to  be 
satisfied  thereafter  with  respect  to  the 
transaction  or  acquisition  and  the 
exemption  shall  apply  thereafter  to  the 
continued  holding  of  the  property  so 
acquired.  Notwithstandixig  the  foregoing, 
this  exemption  shall  cease  to  apply  to  a 
holding  exempt  by  virtue  of  Section 
I(a)(l]  at  such  time  as  the  interest  of  the 
Participating  Plan  exceeds  the 
percentage  interest  limitation  of  Section 
1(a)(1),  unless  no  portion  of  such  excess 
results  from  an  increase  in  the  assessts 
allocated  to  the  Fund  by  the 
Participating  Plan.  For  this  purpose, 
assets  allocated  do  not  include  the 
reinvestment  of  Fund  earnings.  Nothing 
in  this  paragraph  (e)  shall  be  construed 
as  exempting  a  transaction  entered  into 
by  the  Fund  which  becomes  a 
transaction  described  in  section  406  of 
the  Act  or  section  4975  of  the  Code 
while  the  transaction  is  continuing, 
unless  the  conditions  of  the  exemption 
were  met  either  at  the  time  the 
transaction  was  entered  into  or  at  the 
time  the  transaction  would  have  become 
prohibited  but  for  this  exemption. 

(g)  Each  Participating  Plan  shall  be 
considered  to  owirthe  same 
proportionate  undivided  interest  in  each 
asset  of  the  Fund  as  its  proportionate 
interest  in  the  total  assets  of  the  Fund  as 
calculated  on  the  most  recent  preceding 
valuation  date  of  the  Fund. 

The  availabilty  to  this  exemption  is 
subject  to  the  express  condition  (hat  the 
material  facts  and  representations 
contained  in  the  application  are  true  and 
complete,  and  that  the  application 
accurately  describes  all  material  terms 
of  the  transactions  to  be  consummated 
pursuant  to  this  proposed  exemption. 


Signed  at  Washington,  D.C,  this  18th  day 
of  May  1982. 
Alan  D.  Labowitz, 

Assistant  Administrator  for  Fidaciary 
Standards,  Pension  and  Welfare  Benefit 
Programs.  Labor-Management  Services 
Administration,  U.S.  Department  of  Labor. 
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[Application  No.  D-2692] 

Proposed  Exemption  for  Certain 
Transactions  Involving  the  Boyles 
Furniture  Employoes  Profit  Sharing 
Plan  and  Trust  Located  In  High  Point, 
N.C. 

agency:  P&WBP.  Labor. 

action:  Notice  of  proposed  exemption. 

SUMMARY:  This  dociunent  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  a  proposed  exemption  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and  the 
Internal  Revenue  Code  of  1954  (the 
Code).  The  proposed  exemption  would 
exempt:  (1)  The  proposed  sale  (the  Sale) 
of  real  property  (the  Property)  to  the 
Boyles  Furniture  Profit  Sharing  Plan  and 
Trust  (Uie  Plan)  by  L.E.  Boyles,  Jr.  and 
his  wife,  Rida  I.  Boyles  (the  Boyles);  (2) 
the  subsequent  lease  (the  Lease)  of  the 
Property  by  the  Plan  to  Boyles  Furniture 
Sales,  Ina  (the  Employer],  the  sponsor  of 
the  Plan:  and  (3)  certain  guarantees  by 
L.E.  Boyles,  Jr.  with  respect  to  the 
Property.  The  proposed  exemption,  if 
granted,  would  affect  the  Employer,  the 
Boyles,  the  participants  and 
beneficiaries  of  the  Plan  and  other 
persons  participating  in  the 
transactions. 

date:  Written  comments  are  requests 
for  a  public  hearing  must  be  received  by 
the  Department  on  or  before  July  1, 19fl2. 

ADDRESS:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies]  should  be  sent  to  the  Offlce  of 
Fiduciary  Standards,  Pension  and 
Welfare  Benefit  Programs,  Room  C- 
4528,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216,  Attention:  Application  No. 
D-2692.  The  application  for  exemption 
and  the  comments  received  will  be 
available  for  public  inspection  in  the 
Public  Documents  Room  of  Pension  and 
Welfare  Benefit  Programs,  U.S. 
Department  of  Labor,  Room  N-4677,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20216. 

FOR  FURTHER  INFORMATION  CONTACT 

Lords  Campagna  of  the  Department, 


telephone  (202]  523-6883.  (This  is  not  a 
toll-free  number.} 

SUPPLEMENTARY  INFORMATION:  Notice  iS 
hereby  given  of  the  pendency  before  the 
Department  of  an  application  for 
exemption  from  the  restrictions  of 
sections  406(a).  406(b)(1)  and  406(b)(2)  of 
the  Act  and  from  the  sanctions  resulting 
from  the  application  of  section  4975  of 
the  Code,  by  reason  of  section  4975(c)(1) 
(A)  tiirough  (E)  of  the  Code.  The 
proposed  exemption  was  requested  in 
an  application  filed  by  the  Employer, 
pursuant  to  section  408(a]  of  the  Act  and 
section  4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
ERISA  Procedure  75-1  (40  FR 18471. 
April  28, 1975).  Effective  December  31, 
1978.  section  102  of  Reorganization  Plan 
No.  4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the" 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Therefore,  this 
notice  of  pendency  is  issued  solely  by 
the  Department. 

Summary  of  Facts  and  Representationa 

The  application  contains 
representations  with  regard  to  the 
proposed  exemption  which  are 
summarized  below,  interested  persons 
are  referred  to  the  application  on  file 
with  the  Department  for  the  complete 
representations  of  the  applicant 

1.  The  Plan  is  a  profit  sharing  plan 
with  approximately  47  participants  and 
total  assets,  as  of  July  2, 1981,  of 
$750,000.  High  Point  Bank  and  Trust 
Company  of  High  Point,  North  Carolina 
is  the  trustee  (the  Trustee)  of  the  Plan. 
The  Employer  has  been  in  the  business 
of  retail  furniture  sales  for  twenty  years 
with  total  sales  for  1980  of  $7,622,230. 

L.  E.  Boyles,  Jr.  is  the  president, 
director  and  owner  of  67%  of  the 
outstanding  stock  of  the  Employer. 

2.  The  Property  consists  of  land  and  a 
building  located  on  Main  Street,  High 
Point,  North  Carolina.  The  Employer 
considers  the  location  of  the  Property 
ideal  for  a  new  store.  In  March  of  1981. 
the  Boyles  purchased  the  Property  for 
$250,000  from  persons  unrelated  to  the 
Employer.  This  purchase  of  the  Property 
by  the  Boyles  was  made  on  an  interim 
basis  to  prevent  the  sale  of  the  Property 
to  another  purchaser  and  in 
contemplation  of  the  Property  being  sold 
to  the  Plan  by  the  Boyles  conditioned 
upon  the  grant  by  the  Department  of  this 
exemption  request. 

3.  The  applicants  are  requesting  an 
exemption  for  the  proposed  Sale  of  the 
Property  by  the  Boyles  to  the  Plan  and 
the  subsequent  Lease  of  the  Property  by 
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the  Plan  to  the  Employer.  The  Sale  will 
be  for  a  sum  of  $250,000  in  cash.  This 
value  was  determined  to  be  the  fair 
market  value  of  the  Property,  as  of  May 
19. 1981  by  Calvin  White  and 
Associates.  Inc.  [White)  of  High  Point, 
North  Carolina,  an  independent  real 
estate  appraiser.  All  expenses  related  to 
the  Sale  of  the  Proprety  will  be  paid  by 
the  Employer.  The  Lease  will  be  a  triple 
net  lease  for  one  term  of  ten  years. 
Initially  rentals  under  the  Lease  will  be 
$3,000  per  month.  This  value  was 
determined  by  White  to  be  the  fair 
market  rental  value  of  the  Property,  as 
of  May  19, 1981.  Every  three  years 
rentals  will  be  adjusted  to  reflect  the 
then  fair  market  rental  value  of  the 
Property  as  determined  by  an 
independent  appraiser,  but  in  no  event 
will  the  rentals  be  less  than  $3,000  per 
month.  The  applicant  represents  that 
rental  income  of  $3,000  per  month  will 
provide  the  Plan  with  a  return  of 
approximately  15%  per  annum. 

4.  If  the  Trustee  decides  to  sell  the 
Property  at  any  time  during  the  period 
ten  years  subsequent  to  the  date  of  the 
grant  of  this  exemption  and  is  unable  to 
obtain  an  offer  for  $250,000,  Mr.  L.  E. 
Boyles  would  guarantee  the  repurchase 
of  the  Property  at  $250,000.  Mr.  L.  E. 
Boyles  also  personally  guarantees  for  a 
period  of  five  years  subsequent  to  the 
date  of  grant  of  this  exemption  that  in 
the  event  of  a  default  under  the  Lease 
the  Plan  will  receive  monthly  rentals  of 
the  greater  of  $3,500  or  the  fair  market 
rental  value  of  the  "Property.  Mr.  L.  E. 
Boyles'  net  worth,  as  of  November  19. 
1981.  was  approximately  $1,383,655.  The 
Employer  represents  that  because  the 
Property  is  in  a  prime  commercial  area 
in  High  Point,  North  Carolina,  if  the 
Property  is  ever  sold  by  the  Plan  or 
vacated  by  the  Employer  a  purchaser  or 
lessee  would  be  easily  obtainable. 

5.  Mr.  Edward  ?rice  [Price),  a  licensed 
real  estate  broker  in  the  area  for  the 
past  ten  years  and  vice  president  of 
Chambers  and  Price  Realtors  of  High 
Point.  North  Carolina,  has  accepted 
appointment  as  special  trustee  with 
respect  to  this  transaction.  Price  is 
independent  of  the  parties  to  the 
transaction.  Price  has  reviewed  the 
transaction  and  represents  that  the  Sale 
and  Leasti  are  in  the  best  interests  of  the 
Plan  and  its  participants  and 
beneficiaries.  Also,  Price  will  monitor 
the  rental  payments  made  to  the  Plan 
and  will  be  responsible  for  enforcing  the 
rights  of  the  Plan  under  the  terms  and 
conditions  of  the  Lease. 

6.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  statutory  criteria 
of  section  408(a)  of  the  Act  because:  (1) 


Price,  an  independent  party,  has 
determined  that  the  Sale  and  the  Lease 
are  in  the  best  interests  of  the  Plan:  (2) 
Price  will  monitor  the  terms  and 
conditions  of  the  Lease;  (3)  the  Sales 
price  and  rentals  to  be  paid  under  the 
Lease  have  been  determined  by  an 
independent  appraiser  (4)  the  rentals  to 
be  received  by  the  Plan  will  be  adjusted 
every  three  years  to  reflect  the  fair 
market  rental  value  of  the  Property;  [5)  if 
the  Trustee  decided  to  sell  the  Property 
at  any  time  during  the  period  ten  years 
following  the  date  of  the  grant  of  this 
exemption  and  is  unable  to  obtain  an 
offer  for  at  least  $250,000.  Mr.  L  E. 
Boyles  would  guarantee  the  repurchase 
of  the  Property  at  $250,000;  and  (6)  Mr.  L 
E.  Boyles  also  guarantees  the  payment 
of  monthly  rentals  to  the  Plan  in  the 
event  of  a  default  under  the  Lease  for  a 
period  of  five  years  following  the  grant 
of  this  exemption  of  the  greater  of  $3,500 
or  the  fair  market  rental  value  of  the 
Property. 

Notice  to  Interested  Persons 

Notice  will  be  given  to  all  participants 
and  beneficiaries  of  the  Plan  within  10 
days  of  the  publication  of  the  notice  of 
pendency  in  the  Federal  Register.  Notice 
will  be  made  by  mail  or  by  posting  on 
bulletin  boards  customarily  used  for 
notices  to  employees  of  the  Employer. 
Such  notice  v^  include  a  copy  of  the 
notice  of  pendency  and  a  statement 
informing  interested  persons  of  their 
right  to  comment  or  request  a  hearing  on 
the  proposed  exemption  within  the 
period  set  forth  inthe  notice  of 
pendency. 

General  infonnation 

The  attention  of  interested  persons  is 
directed  to  the  following:  (1)  The  fact 
that  a  transaction  is  the  subject  of  an 
exemption  under  section  408[a)  of  the 
Act  and  section  4875(c)(2)  of  the  Code 
does  not  reheve  a  fiduciary  or  other 
party  in  interest  or  disqualified  person 
from  certain  other  provisions  of  the  Act 
and  the  Code,  including  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  among  other  things  require  a 
fiduciary  to  discharge  his  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirement  of  section  401(a)  of  the 
Code  that  the  plan  must  operate  for  the 
exclusive  benefit  of  the  employees  of  the 
employer  maintaining  the  plan  and  their 
beneficiaries; 


(2)  The  proposed  exemption,  if 
granted.  «vill  not  extend  to  transactions 
prohibited  under  section  4060))(3)  of  the 
Act  and  section  4975(c)(1)(F)  of  the 
Code; 

(3)  Before  an  exemption  may  be 
granted  under  section  406(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan;  and 

(4)  The  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and  the  Code. 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transactiorL 

Written  Commeots  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  witMn  the  time 
period  set  forth  above.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  and  requests  for  a  hearing 
should  state  the  reasons  for  the  writer's 
interest  in  the  pending  exemption. 
Comments  received  will  be  available  for 
public  inspection  with  the  application 
for  exemption  at  the  address  set  forth 
above. 

Proposed  Exemption 

Based  on  the  facts  and 
representations  set  forth  in  the 
application,  the  Department  is 
considering  granting  the  requested 
exemption  under  the  authority  of  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  and  in  accordance  with  the 
procedures  set  forth  in  ERISA  Procedure 
75-1  (40  FR  18471,  April  28, 1975).  If  the 
exemption  is  granted,  the  restrictions  of 
section  406(a),  406(b)(1)  and  406(b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code  shall  not  apply 
to:  (1)  The  Sale  of  the  Property  by  the 
Boyles  to  the  Plan  provided  the  Sales 
price  is  not  greater  than  the  ftur  market 
value  of  the  Property  at  the  time  of  the 
Sale;  (2)  the  Lease  of  the  Property  by  the 
Plan  to  the  Employer  provided  the  terms 
and  conditions  of  the  Lease  are  at  least 
as  favorable  to  the  Plan  as  the  Plan 
could  obtain  in  a  similar  transaction 
with  uiu^lated  parties;  and  (3)  certain 
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guarantees  of  L  E.  Boyies  with  respect 
to  the  Property  as  described  herein. 

The  proposed  exemption,  if  granted, 
will  be  subject  to  the  express  conditton 
that  the  material  facts  and 
representations  contained  in  the 
application  are  true  and  complete,  and 
that  the  application  accurately  describes 
all  material  terms  of  the  transactions  to 
be  consummated  pursuant  to  the 
exemption. 

Signed  at  Washington,  D.C.,  this  18th  day 
uf  May  1982. 
Alan  D.  Lebowitz, 

Assistant  Administrator  for  Fiduciary 
Standards,  Pension  and  Welfare  Benefit 
Programs,  Labor-Management  Services 
Administration,  US.  Department  of  Labor 

[FR  Doc.  82-13981  Filed  5-20-82;  8:45  am| 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Hufnanities  Panel;  Meetings 

agency:  National  Endownmenf  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 

summary:  Pursuant  to  the  provision  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meeting 
of  the  Humanities  Panel  will  be  held  at 
806 15th  Street,  N.W..  Washingtoa  D,C 
2050& 

Date:  June  14. 1982. 
Time:  8:30  ajn.  to  5:30  p.m. 
Room:  1134. 

Program:  This  meeting  will  review 
applications  submitted  for  Research 
Materaials:  Publications  Panel  Division 
Research  Programs,  for  projects  t>eginning 
after  October  1, 1982. 

Date:  June  18, 1982. 

Time:  8:30  a.m.  to  5:30  p.m. 

Room:  1134. 

Program:  This  meeting  will  review 
applications  submitted  for  Research 
Materialr  Publications  Panel,  Division 
Research  Programs,  for  projects  lieginning 
after  October  1. 1982. 

The  proposed  meetings  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Himianities  Act  of  1965,  as 
amended  including  discussion  of 
information  given  in  confidence  to  the 
agency  by  grant  applicants.  Because  the 
proposed  meetings  will  consider 
infonnatjon  that  is  likely  to  disclose: 

(1)  Trade  secrets  and  commercial  or 
Hnancial  information  obtained  from  a 
person  and  privileged  or  confidential; 


(2)  Information  of  a  personal  nature 
the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy;  and 

(3)  Information  the  disclosure  of 
which  would  significantly  frustrate 
implementation  of  proposed  agency 
action; 

Pursuant  to  authority  granted  me  by 
the  Chairman's  Delegation  of  Authority 
to  Close  Advisory  Committee  Meetings, 
dated  Jfinuary  15, 1978, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title,  United  States 
Code. 

Further  information  about  these 
meetings  can  be  obtained  &om  Mr. 
Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington,  D.C.  20506,  or 
call  202-724-0367. 
Stephen  J.  McCleary, 
Advisory  Committee  Management  Officer. 

[PR  Doc  a2-13»W  FtM  S-20-BZ:  MS  am| 
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Folk  Arts  Advisory  Panel;  Meeting 

Pursuant  to  section  10  (a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Folk  Arts 
Advisory  Panel  to  the  National  Council 
on  the  Arts  to  be  held  on  June  10-12, 
1982.  from  9:00  a.m.-5:30  p.m.  in  room 
1422  of  the  Columbia  Plaza  Office 
Complex.  2401  E  Street.  NW., 
Washington.  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  12th  &om  11:00 
a.m.-12:30  p.m.  to  discuss  policy. 

The  remaining  sessions  of  this 
meeting  on  June  10th  and  11th  from  9:00 
a.m.-5:30  p.m.  and  June  12th  from  9:00 
a.m.-ll:00  a.ra.  and  12:30  p.m.-5:30  p.m. 
are  for  the  purpose  of  Panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the' 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)  (4).  (6)  and  {9)(b)  of 
section  552b  of  Title  5,  United  States 
Code. 


Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Oficer,  National 
Endowment  for  the  Arts,  Washington. 
D.C.  20506.  or  call  (202)  634-6070. 
John  H.  Clark, 

Director,  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
May  14. 1982. 

|FR  Doc  82-13%7  POad  5-20-82: 8:45  amj 
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Humanities  Panel:  Meetings 

agency:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  Meetings. 

SUMMARY:  Pursuant  to  the  provision  of 
the  Federal  Advisory  Committee  Act 
(Pub.L  92-463,  as  amended),  notice  is 
hereby  given  that  the  following  meetings 
of  the  Humanities  Panel  will  be  held  at 
806 15th  Street.  NW..  Washington.  D.C. 
20506: 

Date:  fune  8-9, 1982. 

Time:  9:00  a.m.  to  5:30  pjn.  on  June  8, 1982; 
9:00  a.m.  to  12K)0  noon  on  June  9. 1982. 

Room:  807. 

Program;  This  meeting  will  review 
applications  submitted  for  the  Humanities 
Projects  in  Museums  and  Historical 
•    Organizations  Program,  Division  of  Public 
Programs,  for  projects  beginning  after 
September  1, 1962. 

Date:  June  10-11, 1962. 

Time:  9:00  ajn.  to  5:30  pan. 
-Aoom:  911. 

Program:  This  meeting  will  review 
applications  submitted  for  the  Youth 
Projects  Program,  Division  of  Special 
Programs,  for  projects  beginning  after 
October  1, 1982. 

The  proposed  meetings  are  for  the 
purpose  of  Panel  review,  discussion, 
evaluation  and  recommendation  on 
applications  for  financial  assistance 
under  the  National  Foundation  on  the 
Arts  and  the  Humanities  Act  of  1965,  as 
amended,  including  discussion  of 
information  given  in  confidence  to  the 
ageny  by  grant  applicants.  Because  the 
proposed  meetings  will  consider 
information  that  is  likely  to  disclose: 

(1)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential; 

(2)  Information  of  a  personal  nature 
the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasion  of 
personal  privacy;  and 

(3)  Information  the  disclosure  of 
which  would  significantly  frustrate 
implementation  of  proposed  agency 
action; 

Pursuant  to  authority  granted  me  by 
the  Chairman's  Delegation  of  Authority 
to  Close  Advisory  Committee  Meetings, 
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dated  January  15, 1978, 1  have 
determined  that  these  meetings  will  be 
closed  to  the  pubHc  pursuant  to 
subsections  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  about  these 
meetings  can  be  obtained  from  Mr. 
Stephen  J.  McCleary,  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington,  D.C.  20506,  or 
call  202-724-0367. 
Stephen  J.  McCleaiy, 
Advisory  Committee  Management  Officer. 

[FR  Doc.  8Z-13B39  Filed  5-a>-8Z:  8:45  onl 
BIUJNO  COOE  7536-01-M 

Music  Advisory  Panel  (Policy);  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463],  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Music 
Advisory  Panel  (Policy)  to  the  National 
Council  on  the  Arts  will  be  held  on  June 
10-11. 1982.  from  9:00  a.m.-5:30  p.m.  in 
room  1428  of  the  Columbia  Plaza  Office 
Complex,  2401  E  Street,  NW.. 
Washington,  D.C.  20506. 

A  portion  of  this  meeting  will  be  open 
to  the  public  on  June  10th  from  9:00 
a.m.-5:30  p.m.  and  on  June  11th  from  9,-00 
a.m.-l:00  p.m.  to  discuss  policy  and 
guidelines. 

The  remaining  sessions  of  this 
meeting  on  June  11th  from  1:00  p.in.-5:30 
p.m.  are  for  the  purpose  of  Panel  review, 
discussicm,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by 
grant  applicants.  In  accordance  with  the 
determination  of  the  Chairman 
published  in  the  Federal  Register  of 
February  13, 1980,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsections  (c)(4),  (6)  and  9(b)  of  section 
552b  of  Title  5,  United  States  Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Mr. 
John  H.  Clark,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  (202)  634-607a 
John  H.  Clark, 

Director.  Office  of  Council  and  Panel 
Operations,  National  Endowment  for  the  Arts. 
May  14, 1962. 

[FR  Doc.  82-13968  med  S-20-82:  l:4S  am) 
ULLINa  COOE  7S37-41-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Panel  for  Behavioral  and 
Neural  Sciences;  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  Pub.  L.  92-463, 
as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Panel  for  Behavioral  and 
Neural  Sciences  Subpanel  for 
Anthropology  (Radiocarbon  competition). 

Date  and  Time:  June  14, 1982;  9:00-6.0)  p.m. 

Place:  National  Science  Foundation,  1800  G 
Street,  N.W.,  Room  628. 

Type  Meeting:  dosed. 

Contact  Person:  Dr.  John  E.  Yellen,  Program 
Director  for  Anthropology  NSF,  Room  320, 
Washington.  DC.  20550. 

Summary  of  Minutes:  May  be  obtained  from 
the  Contact  Person,  at  the  above  address. 

Purpose  of  Committee:  To  provide  advice  and 
recommendations  concerning  NSF  support 
for  radiocarbon  laboratory  development  for 
archaeological  application. 

Agenda:  The  purpose  of  the  closed  meeting  is 
to  review  and  evaluate  radiocart>on  dating 
proposals  as  part  of  the  selection  process 
for  awards. 

Reason  for  Closing:  Th6  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature — 
including  technical  information,  financial 
data  (such  as  salaries),  and  personal 
information  concerning  isdividuals 
associated  with  the  proposals.  These 
matters  are  within  exemptions  (4)  and  (6) 
of  5  U.S.C.  552b(c)  Government  in  the 
Sunshine  Act. 

Authority  to  Qose  Meeting:  This 
determination  was  made  by  the  Committee 
Management  Officer  pursuant  to  provisions 
of  section  10(d)  of  Pub.  L  92-463.  The 
Committee  Management  Officer  was 
delegated  the  authority  to  malce  such 
determinations  by  the  Director,  NSF,  July  6, 
1979. 

M.  Rebecca  Winkler, 

Committee  Management  Coordinator. 
May  18. 1962. 

|FR  Doc.  82-13930  Filed  5-20-82:  MS  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-368] 

Arkansas  Power  and  Light  Ca; 
Issuance  of  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  31  to  Facility 
Operating  License  No.  NPF-6  issued  to 
Arkansas  Power  and  Light  Company 
(the  Licensee),  which  changed  the  list  of 
conditions  in  the  body  of  the  license  for 


operation  of  Arkansas  Nuclear  One, 
Unit  No.  2.  located  in  Pope.  County, 
Arkansas.  The  amendment  is  effective 
as  of  its  date  of  issuance. 

The  amendment  modifies  the  body  of 
the  license  by  deleting  conditions  which 
have  been  satisfied  by  the  completion  of 
verification  testing  relating  to  the 
operation  of  the  reactor  protection 
system's  core  protection  calculator 
system. 

The  Commission  has  made 
appropriate  findings  as  required  by 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  rules  and 
regulations  in  10  CFR  Chapter  L  which 
are  set  forth  in  the  license  amendment 
Prior  public  notice  of  the  amendment 
was  not  required  since  the  amendment 
does  not  involve  a  significant  hazards 
consideration. 

The  Commission  has  determined  that 
the  issaance  of  the  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
envinxmiental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  the  amendment 

For  further  details  with  respect  to  this 
action,  (1)  see  Amendment  No.  31  to 
License  No.  NPF-6,  and  (2)  the 
Commission's  related  Safety  Evaluation. 
Both  of  these  items  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  1717  H  Street 
NW.,  Washington,  D.C.  and  at  the 
Arkansas  Tedt  Uiuversity  ,  Russellville, 
Arkansas.  A  copy  of  these  items  may  be 
obtained  upon  request  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  D.C  20555,  Attention: 
Director  of  Licensing. 

Dated  at  Betfaesda,  Maryland  this  12th  day 
of  May  1982. 

For  the  Naclear  Regulatory  Commission. 

Roberi  A.  Claik, 

Chief.  Operating  Reactors  Branch  No.  3. 
Division  of  Licensing. 

[FK  Doc.  aa-IMOe  FtlM  5-a>-82:  8r«5  aiB| 
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[Docket  Na  SP-366] 

Georgia  Power  Co.,  et  aU  Issuance  of 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  29  to  Facility 
Operating  License  No.  NPF-5,  issued  to 
Georgia  Power  Company,  Oglethorpe 
Power  Corporation.  Municipal  Electric 
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Authority  of  Georgia,  and  City  of 
Dalton,  Georgia,  which  revised 
Technical  Specifications  (TSs)  for 
operation  of  the  Edwin  I.  Hatch  Nuclear 
Plant.  Unit  No.  2  (the  facility)  located  in 
Appling  County.  Georgia.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

These  changes  to  the  TSs  involve  a 
surveillance  requirement  related  to  the 
safety-rehef  valve  tail-pipe  pressure 
switch  setpoint,  implementation  of 
inerting  of  Unit  No.  2,  and  replacement 
of  the  recirculation  pump  fire  protection 
sprinkler  system  by  the  inerted  drywell 
atmosphere. 

The  applications  for  the  amendment 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  tffis  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
515(d)(4)  an  environmental  impact 
statement,  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  applications  for 
amendment  dated  April  23, 1982,  and 
April  29, 1982,  as  supplemented  May  3, 
1982,  (2)  Amendment  No.  29  to  License 
No.  NPF-5,  and  (3)  the  Commission's 
related  Safety  Evaluation.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public^Document 
Room,  1717  H  Street,  NW.,  Washington, 
D.C.  and  at  the  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia  31513.  A  copy  of  items  [2],  and 
(3)  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  13th  day 
of  May  198. 

For  The  Nuclear  Regulatory  Commission. 

ohn  F.  Stolz, 

TA/e/  Operating  Reactors  Branch  »4, 
Division  of  Licensing 

FR  Doc.  82-14010  Filed  5-20-81  B:4S  am) 
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(Docket  No.  50-344] 

Portland  General  Electric  Co.,  et  al; 
Issuance  of  Amendment  to  Facility 
Operating  Ucense 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  73  to  Facility 
Operating  License  No.  NPF-1,  issued  to 
Portland  General  Electric  Company,  the 
City  of  Eugene,  Oregon,  and  Pacific 
Power  and  Light  Company  (the 
licenesees),  which  revised  Technical 
Specifications  for  operation  of  Trojan 
Nuclear  Plant  (the  facility)  located  in 
Columbia  County,  Oregon.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

The  amendment  revises  the 
surveillance  requirements  for  the 
pressurizer  power-operated  relief 
valves. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  this  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  February  10. 1982,  (2) 
Amendment  No.  73  to  License  No.  NPF- 
1  and  (3)  the  Commission's  related 
Safety  Evaluation.  All  of  these  items  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
1717  H  Street,  NW.,  Washington,  D.C. 
and  at  the  local  public  document  room 
located  at  the  Multnomah  County 
Library,  Social  Science  and  Science 
Department,  801  SW.  10th  Avenue, 
Portland.  Oregon  97205.  A  copy  of  items 
(2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  12th  day 
of  May  1982. 


For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Clark. 

Cfiief,  Operating  Reactors  Branch  No.  3, 
Division  of  Licensing. 

|FR  Doc.  82-14011  riled  S-20-82;  8:45  am| 
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[Docket  No.  50-443/444] 

Public  Service  Co.  of  ^4ew  Hampshire, 
et  al.;'  Availability  of  ttie  Draft 
Environmental  Statement  for  SeatKook 
Station,  Units  1  and  2 

Pursuant  to  the  National 
Environmental  Policy  Act  of  1969  and 
the  United  States  Nuclear  Regulatory 
Commission's  regulations  in  10  CFR  Part 
51,  notice  is  hereby  given  that  a  Draft 
Environmental  Statement  (NUREG- 
0895)  has  been  prepared  by  the 
Commission's  Office  of  Nuclear  Reactor 
Regulation  related  to  the  proposed 
operation  of  the  Seabrook  Station.  Units 
1  and  2,  located  in  Rockingham  County, 
New  Hampshire. 

This  Draft  Environmental  Statement 
(DES)  addresses  the  aquatic,  terrestrial, 
radiological,  social  and  economic  costs 
and  benefits  associated  with  normal 
station  operation.  Also  considered  are 
station  accidents,  their  likelihood  of 
occurrence  and  their  consequences. 

This  DES  is  available  for  inspection 
by  the  public  in  the  Commission's  Public 
Document  Room  at  1717  H  Street,  NW., 
Washington,  D.C,  and  at  the  Exeter 
Public  Library,  Front  Street,  Exeter,  New 
Hampshire  03883.  The  DES  is  also  being 
made  available  at  the  Office  of  the 
Coordinator  of  Federal  Funds,  Room 
124,  State  House,  Concord,  New 
Hampshire  03301  and  at  the  Strafford 
Rockingham  Regional  Council,  1  Water 
Street,  Exeter,  New  Hampshire  03833. 
Request  for  copies  of  the  DES  should  be 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director. 
Technical  Information  and  Document 
Control. 

Interested  persons  may  submit 
comments  on  this  DES  for  the 
Commission's  consideration.  Federal. 
State,  and  specified  local  agencies  are 
being  provided  with  copies  of  the  DES 


'  The  current  applicants  for  the  operating  licenses 
for  Seabrook  Station  are:'  Bangor  Hydro-Electric 
Company.  Central  Maine  Power  Company,  Central 
Vermont  Public  Service  Corporation, 
Commonwealth  Energy  Systems,  Connecticut  light 
8>  Power  Company.  Fitchburg  Gas  «  Electric  Light 
Company,  Hudson  Light  h  Power  Department, 
Maine  Public  Service  Company,  Massachusetts 
Municipal  Wholesale  Electric  Company,  Montaup 
Electric  Company,  New  England  Power  Company. 
Public  Service  Company  of  New  Hampshire, 
Taunton  Municipal  Lighting  Plant.  The  United 
Illuminating  Company,  and  Vermont  Electric 
Cooperative  Inc. 
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(other  kicai  agencies  may  obtain  these 
, documents  upon  request). 

Comments  by  Federal,  State  and  local 
officials,  or  other  members  of  the  public 
received  by  the  Commission  will  be 
made  available  for  public  inspection  at 
the  Commission's  Public  Document 
Room  in  Washington,  D.C.  and  the 
Exeter  Public  Library.  Comments  are 
due  by  July  6, 1982.  After  consideration 
of  the  comments  submitted  on  the  DES, 
the  Commission's  staff  will  prepare  a 
Final  Environmental  Statement,  the 
availability  of  which  will  be  published 
in  the  Federal  Register. 

Comments  on  the  Draft  Environmental 
Statement  from  interested  members  of 
the  public  should  be  addressed  to  the 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  D.C.  20555,  Attention: 
Director,  Division  of  Licensing. 

Dated  at  Bethesda.  Maryland,  this  14lh  day 
of  May  1982. 

For  the  Nucear  Regulatory  Commission. 
Frank  ].  Miraglia, 

Chief,  Lioeirsing  Branch  No.  3,  Division  of 
Licensing. 

I  PR  Doc.  BZ-tJTW  Filed  S-20-82: 8:4S  ami 
BILLING  CODE  7590-01-M 


[Docket  No.  50-334] 

Duquesne  Light  Ca,  et  ai.  (Beaver 
Valley  Power  Station,  Unit  No.  1); 
Exemptian 

Correction 

In  FR  Doc  82-12783  appearing  on 
page  20228  in  the  issue  of  Tuesday,  May 
11, 1982,  make  the  following  correction: 

On  page  20230.  first  column,  second 
complete  paragraph,  in  the  fifth  line, 
"will  relieve"  should  have  read  "will  not 
relieve". 

8IUING  CODE  1505-01-111 


Advisory  Commfttee  on  Reactor 
Safeguards,  Sut)committee  on  Metal 
ConTponents;  Meeting 

The  ACRS  Subcommittee  on  Metal 
Components  will  hold  a  meeting  on  [une 
7, 1982,  at  EPRI  (Electric  Power 
Research  Institute),  3412  Hillview 
Avenue,  Palo  Alto,  CA  ii^the 
Conference  Center  behind  Building  No. 
1.  The  Subcommittee  will  review  the 
status  of  Che  steam  generator  problems 
and  its  probable  resolutions  with  the 
Steam  Generators  Owners  Group  and 
Industry.  In  additiui,  the  Subcommittee 
will  review  the  TMI-1  steam  generator 
concerns. 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 


September  30. 1981  (46  FR  47903),  oral  or 
written  statements  may  be  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Employee  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to' allow  the  necessary  time  during  the 
meeting  for  such  statements. 

The  entire  meeting  will  be  open  to  the 
public  attendance  except  for  those 
sessions  during  which  the  Subcommittee 
finds  it  necessary  to  discuss  proprietary 
information  and  industrial  security.  One 
or  more  closed  sessions  may  be 
necessary  to  discuss  such  information. 
(Sunshine  Act  Exemption  4.)  To  the 
extent  practicable,  these  closed  sessions 
will  be  held  so  as  to  minimize 
inconvenience  to  members  of  the  public 
in  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows:  Monday,  June  7,  1982 — 
8:30  a.m.  until  the  conclusion  of 
business. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee  along  with 
any  of  its  consultants  who  may  be 
present,  will  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
Employee,  Mr.  Elpidio  Igne  (telephone 
202/634-1414)  between  8:15  a.m.  and 
5:00  p.m.,  DST. 

I  have  determined,  in  accordance  with 
Subsection  10(d)  of  the  Federal 
Advisory  Committee  Act.  that  it  may  be 
necesssary  to  close  some  portions  of 
this  meeting  to  protect  proprietary 
information  and  industrial  security.  The 
authority  for  such  closure  is  Exemption 
(4)  to  the  Sunshine  Act,  5  U.S.C. 
552b(c)(4). 

Dated:  May  18, 1982. 
lohn  C.  Hoyl^ 

Advisory  Committee  Management  Officer. 

|FR  Doc  82-]*nSPilpd  S-Z0-8Z:  a4S  am| 
BILUNG  COK  79M-*r-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  18744;  (SR-MSCC-82-5)] 

National  Securities  Clearing 
Corporation  ("NSCC");  Order 
Approving  Proposed  Rule  Change 

May  17. 1982. 

On  March  2a  1982,  NSCC  Gled  with 
the  Commission  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934, 15  U.S.C.  78s(b)(l).  (the  "Act") 
and  Rule  19b-4  thereunder,  a  proposed 
rule  change  that  amends  NSCCs  cnrrent 
rules  concerning  admission, 
participants,  and  issues  of  securities, 
and  specifies  standards  and  procedures 
under  those  rules.  More  specifically, 
these  rules  and  the  standards  and 
procedures  thereunder  include  (i) 
minimum  financial  and  operational 
standards  for  applicants  to.  and 
participants  in.  N9CC;  (ii)  guidelines  for 
requiring  apphcants  and  participants 
that  do  not  meet  those^minimum 
standards  to  provide  NSCC  with 
specified  further  assm^nces;  and  (iii) 
guidelines  for  monitoring  securities 
issues  that  NSCC  believes  are  volatile 
or  otherwise  present  greater  than 
normal  financial  risk  to  NSCC  and  its 
participants.  NSCC  made  minor  editorial 
changes  to  the  proposal  in  a  letter  dated 
May  14, 1982. 

Notice  of  the  proposed  rule  change, 
together  with  the  terras  of  substance  of 
the  proposed  rule  change,  was  given  by 
publication  of  a  Commission  Release 
(Securities  Exchange  Act  Release  No. 
18619,  April  5, 1982)  and  by  pabUcation 
in  the  Federal  Register  (47  FR  15471, 
April  9, 1962).  No  letters  of  comment 
were  received  by  the  Commission. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  reqijurements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  registered  clearing 
agencies,  and  in  particular,  the 
requirements  of  Section  17A  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  it  hereby 
is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority. 

George  A.  Fitzsimmons, 

Secretary. 

|FR  Doc  az-isgae  F\M  s-zo-az:  »4S  ami 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  No. 
2039] 

Arkansas;  Declaration  of  Disaster 
Loan  Area 

Faulkner  County  in  the  State  of 
Arkansas  constitutes  a  disaster  area  as 
a  result  of  damage  caused  by  severe 
storms  and  tornadoes  which  occurred  on 
April  2, 1982.  Eligible  persons,  firms  and 
organizations  may  file  applications  for 
loans  for  physical  damage  until  the  close 
of  business  on  July  9, 1982,  and  for 
economic  injury  until  February  10, 1983, 
at  the  address  below: 
Small  Business  Administration, 
District  Office, 
320  West  Capitol  Ave.. 
Suite  601. 

Little  Rock,  Arkansas  72201. 
or  other  locally  announced  locations. 

Interest  rates  for  applicants  filing  for 
assistance  under  this  declaration  are  as 
follows: 
Homeowners  with  credit  available 

elsewhere,  15y8% 
Homeowners  without  credit  available 

elsewhere,  V/%% 
Businesses  with  credit  available 

elsewhere,  16Va% 
Businesses  without  credit  available 

elsewhere,  8% 
Businesses  (EIDL)  without  credit 

available  elsewhere,  8% 
Other  (Non-Profit  Organizations 

including  Charitable  and  Religious 

Organizations],  11V4% 

It  should  be  noted  that  assistance  for 
agricultural  enterprises  is  the  primary 
responsibility  of  the  Farmers  Home 
Administration  as  specified  in  Public 
Law  96-302. 

Information  on  recent  statutory 
changes  (Pub.  L.  97-35.  approved  August 
13, 1981)  is  available  at  the  above- 
mentioned  office. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59006) 

Dated:  May  10, 1982. 
lames  C.  Sanders,  * 

Administrator. 

(FR  Doc.  82-13968  Filed  5-20-82:  8:«5  am) 
BILUNO  CODE  M2S-01-M 

(Application  No.  05/05-0164] 

SBC  Resources,  Ltd.;  Application  for 
License  To  Operate  as  a  Sniall 
Business  Investment  Company  (SBIC) 

Notice  is  hereby  given  that  an 
application  has  been  filed  with  the 
Small  Business  Administration  pursuant 
to  §  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (1981)).  under  the  name 


of  SBC  Resources,  Ltd.  (SBC),  203  Huron 
View  Boulevard,  Ann  Arbor,  Michigan 
48103,  for  a  hcense  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  the  provisions  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended  (the  Act),  (15  U.S.C.  861  et 
Beg.]  and  the  Rules  and  Regulations 
promulgated  thereunder. 

The  officers,  directors  and  more  than 
10%  owners  of  the  corporate  general 
partner  and  the  individual  general 
partners  are  as  follows: 


Percent 

of 

Name  and  address 

TWe  and  relalionship 

profits 

and 

losses 

SBC  Managefnent  Inc., 

Corporate  General 

1.00. 

230  Huron  View 

Partner. 

Btvd..  Ann  Artxx, 

Michigan  48103. 

Richard  M.  Wood,  230 

General  Partner  of 

0.50. 

Huron  View  Blvd.. 

Applicant,  President. 

Ann  Mxx,  Michigan 

Treasurer.  Director 

48103. 

and  50  percent 
owner  of  SBC 
Management.  Inc. 

L  J.  Johnson,  2705 

General  Partner  of 

9,50. 

lAwell  Road,  Ann 

Applicant,  Chairman, 

Arbor.  Michigan 

Director  and  50 

48103. 

percent  owner  of 
S8C  Managemertt 
Inc. 

Rex  E  Jensen,  2209 

Secretary  of  SBC 

Hone. 

South  Orda  Onve, 

Ann  Artiar,  Michigan 

48103. 

SBC  Management,  Inc.  (SBC 
Management),  is  a  Michigan 
Corporation  which  was  formed  August 
13, 1981,  for  the  sole  purpose  of  serving 
as  a  Corporate  General  Partner  to  SBC. 
SBC  Management  has  no  operating 
history  and  currently  has  no  substantial 
assets. 

It  is  anticipated  that  the  Applicant 
will  begin  operations  with  an  initial 
private  capital  ranging  from  $1,585,000 
to  $2,175,000  depending  upon  the 
success  of  a  private  placement  of  limited 
partnership  units  to  be  offered  in  units 
of  $50,000  each.  Subject  to  waiver  by  the 
General  Partners,  the  minimum  required 
investment  will  be  three  (3)  units  for  a 
total  of  One  Hundred  Fifty  Thousand 
Dollars  ($150,000)  and  the  maximum 
allowable  investment  will  be  confined  to 
less  than  ten  percent  (10%)  of  the 
Partnership's  private  capital 

The  Applicant  will  conduct  its 
operations  in  the  State  of  Michigan. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  adequate  profitability  and 
financial  soundness  In  accord  with  the 
Act  and  Regulations. 


Notice  is  hereby  given  that  any  person 
may  (not  later  than  15  days  from  the 
publication  of  this  Notice)  submit 
written  comments  on  the  proposed 
company  to  the  Acting  Deputy 
Associate  Administrator  for  Investment, 
Small  Business  Administration,  1441  "L" 
Street.  N.W.,  Washington,  D.C.  20416. 

A  copy  of  this  Notice  shall  be 
published  in  a  newspaper  of  general 
circulation  in  Ann  Arbor.  Michigan. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No,  59,011,  Small  Business 
Investment  Companies) 
Dated:  May  12, 1982. 
Robert  G.  Lineberry, 

Acting  Deputy  Associate  Administrator  for 
Investment. 

(FR  Ooc  82-13967  Filed  S-20-82:  8:45  am) 
BIUJNQ  CODE  aOZS-OI-M 


VETERANS  ADMINISTRATION 

Agency  Forms  Under  0MB  Review 
agency:  Veterans  Administration. 
action:  Notice. 

summary:  The  Veterans  Administration 
has  submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  list  is  broken  into  2 
categories  listing  a  new  form,  and  a 
revision.  Each  entry  contains  the 
following  information:  (1)  The 
department  or  staff  office  issuing  the 
form;  (2)  The  title  of  the  form;  (3)  The 
agency  form  number,  if  applicable;  (4) 
How  often  the  form  must  be  filled  out; 
(5)  Who  will  be  required  or  asked  to 
report;  (6)  An  estimate  of  the  number  of 
responses;  (7)  An  estimate  of  the  total 
number  of  hours  needed  to  fill  out  the 
form;  and  (8)  An  indication  of  whether 
section  3504(H)  of  Pub.  L  96-511  applies. 

ADDRESSES:  Copies  of  the  proposed 
forms  and  supporting  documents  may  be 
obtained  fix)m  Patricia  Viers,  Agency 
Clearance  Officer  (004A2),  Veterans 
Administration,  810  Vermont  Avenue. 
NW.  Washington  DC,  20420  (202)  389- 
2146.  Comments  and  questions  about  the 
items  on  this  list  should  be  directed  to 
the  VA's  OMB  Desk  Officer.  Gwen  Pla, 
Office  of  Management  and  Budget,  726 
Jackson  Place.  NW,  Washington.  DC 
20503.  (202)  395-6880. 

DATES:  Comments  on  forms  should  be 
directed  to  the  OMB  Desk  Officer  within 
60  days  of  this  notice. 
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Dated:  May  7, 1982. 
Robert  P.  Ninimo, 

Administrator. 

New 

(1)  Department  of  Medicine  and 
Surgery. 

(2)  Agent  Orange  Follow-up  Activities. 

(3)  VA  Forms  10-0021  (NR)  an(J  10- 
0021. 

(4)  Nonrecurring. 

(5)  Individuals — veterans  who  have 
received  an  Agent  Orange  examination 
at  VA  medical  centers. 

(6)  70.000. 

(7)  17,500. 

(8)  Not  applicable  under  section 
3504(h),  Pub.  L  96-511.  The  Agent 
Orange  Registry  form,  consisting  of  an 
address  update  and  follow-up 
questionnaire,  will  secure  information 
(current  address  and  examination 
follow-up  questions)  to  be  utilized 
relative  to  the  review  of  possible 
adverse  health  impact  of  exposure  to 
Agent  Orange  on  those  veterans  with 
service  in  Vietnam  who  voluntarily 
reported  to  the  VA  for  examination  and 
medical  follow-up. 

Revision 

(1)  Department  of  Veterans  Benefits. 

(2)  Monthly  Report  on  Number  of 
Inspection.  Approval  and  Supervisory 
Visits  to  Schools  and  Training 
Establishments  Furnishing  Courses  of 
Education  and  Training  Under  Chapter 
36.  Title  36  U.S.C. 

(3)  VA  Form  22-7398. 

(4)  Monthly. 

(5)  States — agencies  of  the  States 
authorized  to  approve  courses  of 
education  and  training  of  veterans. 

(6)900. 

(7)  900. 

(8)  Not  applicable  under  section 
3504(h),  Pub.  L  9-511.  Authorized  by  38 
U.S.C.  section  1774c.  This  form  is  used 
by  the  State  approving  agencies  to 
report  work  performed  in  accordance 
with  provisions  of  yearly  reimbursement 
contracts. 

|FR  Doc.  82-13»aB  Filed  5-20-82;  8:45  ami 

BiLUNG  cooe  aaafMii-M 


Barrington  Recreation  Center- 
Expansion  by  the  City  of  Los  Angles 
on  Land  Leased  From  the  Brentwood 
Veterans  Administration  Medical 
Center,  Los  Angles,  California;  Finding 
of  No  Significant  Impact 

The  Veterans  Administration  has 
assessed  the  potential  environmental 
impacts  that  may  occur  as  a  result  of  the 
development  of  a  public  recreation  area 
by  the  City  of  Los  Angles  on  12  acres 
leased  from  the  Brentwood  Veterans 


Administration  Medical  Center.  The 
project  site  is  located  in  Brentwood 
Community,  just  east  and  parallel  to  the 
400  block  of  Barrington  Avenue.  The 
action  will  include:  two  multipurpose 
sports  fields,  jogging  trails,  140  space 
parking  area  and  portable  restroom 
facilities. 

The  findings  of  the  assessment 
conclude  that  the  development  of  this 
property  will  not  generate  significant 
and/ or  adverse  impacts  on  the 
environment 

With  respect  to  traffic  impacts, 
mitigation  measures  have  been 
incorporated  into  the  project  scope  of 
work  to  accommodate  park  patrons  and 
neighborhood  residents. 

Noise,  a  concern  of  residents  living  in 
the  vicinity  of  the  site,  will  be  generated 
during  scheduled  uses  of  the  fields. 
However,  any  noise  resulting  from 
activities  at  the  site  will  not  exceed 
ambient  noise  levels,  and  will  fall  within 
the  range  of  human  tolerance. 

Past  disposal  of  wastes,  consisting  of 
low  level  medical  radioisotopes,  such  as 
those  used  in  radiology,  nuclear 
medicine  and  laboratory  research 
projects  is  an  issue  of  concern  among 
community  and  public  officials.  This 
issue  was  given  extensive  coverage  in 
the  environmental  assessment.  In 
evaluating  the  radiation  hazards 
associated  with  converting  a  disposal 
site  into  a  pubUc  recreation  area  the 
following  groups  or  agencies  conducted 
extensive  testiiig  specific  to  their  area  of 
expertise:  1.  American  Board  of  Health 
Physics.  2.  Nuclear  Regulatory 
Commission.  3.  City  of  Santa  Monica 
Water  Company.  4.  Hazardous 
Materials  Management  Section  of  the 
California  Department  of  Health 
Services.  5.  Nuclear  Regulatory 
Commission's  Uranium  Fuel  Licensing 
Branch.  The  results  of  the  radiological 
assessment  indicate  that  the  overriding 
consensus  among  experts  in  the  fields  of 
nuclear  medicine  and  radiation  health 
and  safety  was  that  the  site  will  not 
require  any  land  use  or  public  use 
restrictions.  As  added  safety,  major 
excavation  activities  will  not  occur 
during  site  preparation.  Soil  will  be 
brought  onto  the  site  and  spread, 
thereby  increasing  the  depth  of  the 
buffer  zone  over  the  buried  wastes. 

In  addition,  construction  dust  and 
visual  impacts  will  exist  during 
development.  These  will  be  mitigated  as 
necessary  to  insure  minimal  impacts  on 
the  human  and  natural  environment 

The  significance  of  the  identified 
impacts  has  been  evaluated  relative  to 
the  considerations  of  both  context  and 
intensity,  as  defined  by  the  Council  on 
Environmental  Quality  (Title  40  CFR 
1508.27). 


This  Enviromnental  Assessment  has 
been  performed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  Regulations, 
Sections  1501.3  and  1508.9.  A  "Finding  of 
No  Significant  Impact"  has  been 
reached  based  on  the  information 
presented  in  this  assessment. 

The  assessment  is  being  placed  for 
public  examination  at  the  Veterans 
Administration.  Washington.  D.C. 
Persons  wishing  to  examine  a  copy  of 
the  document  may  do  so  at  the  following 
office:  Mr.  Willard  Sitler,  P.E,  Director, 
EnvironmenUl  Affairs  Staff  (005B), 
Room  A14,  Veterans  Administration.  810 
Vermont  Avenue,  NW.,  Washington. 
D.C.  (202-389-2526).  Questions  or 
requests  for  single  copies  of  the 
Environmental  Assessment  may  be 
addressed  to:  Director,  Environmental 
Affairs  Staff  (005B),  810  Vermont 
Avenue,  NW.,  Washington,  D.C.  20420. 

Dated:  May  14. 1982. 
Rot>eft  P.  Nimmo, 

Administrator. 

IFK  Doc.  82-13961  FUed  5-20-82: 8:45  am) 
BILLING  COOE  tSlO-OI-M 


Department  of  Veterans  Benefits; 
Revised  Schedule  of  Cost  Reviews 

agency:  Veterans  Administration. 
ACTION:  Notice. 

summary:  In  accordance  with  OMB 
Circular  A-76,  Policies  for  Acquiring 
Commercial  or  Industrial  Products  or 
Servcies  Needed  by  the  Government  the 
Veterans  Administration  established  on 
page  41869  of  the  Federal  Register  of 
August  18, 1981,  and  amended  on  page 
52475  of  the  Federal  Register  of  October 
27, 1981,  a  schedule  of  cost  comparison 
reviews  for  services  required  by  various 
field  stations  vrithin  the  Department  of 
Veterans  Benefits.  This  notice 
temporarily  delays  implementation  of 
the  previously  published  review 
schedules  with  the  exception  of  seven 
studies  specified  herein. 

The  delay  is  to  allow  reevaluation  of 
government  requirements  for  the 
functional  areas  indicated.  The  studies 
cited  herein  are  in  progress  and  will 
continue  to  completion. 

FOR  FURTHER  INFORMATION  CONTACT 

Robert  A.  Jones,  Chief,  Records 
Management  and  Supply  Liaison 
Division.  Department  of  Veterans 
Benefits  (232B),  VA  Central  Office,  810 
Vermont  Avenue,  NW.,  Washington, 
D.C.  2042a  (202)  38»-2972. 
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Dated:  May  14. 1982. 
Robert  P.  Nimmo, 

Administrator. 

Functional  area:  Keypunch. 

Field  station:  White  River  Junction, 
VT.  Review  date:  December  15, 1981. 

Functional  area:  Centrahzed 
Transcription  Activities. 

Field  Station  and  Review  Date 

Albuquerque,  MM;  December  15, 1981. 
Houston,  TX;  December  15, 1981. 
Manchester,  NH,'  December  15, 1981. 
Reno,  NV;  December  15, 1981. 
Seattle,  WA;  December  15. 1981. 
Togus.  ME;  December  15, 1981. 

jFR  Doc  82-13962  Filed  5-20-82:  &4S  am) 
3ILUNG  CODE  S320-01-M 
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Sunshine  Act  Meetings 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  "Government  in  the  Sunshine 
Act"  (Pub.  L  94-409)   5  U.S.C. 
552b{e)(3). 


CONTENTS 

,         |l  Items 
Commodity  Futures  Trading  Commis- 
sion   \_  2 

Federal  Communications  Commission .  3 

Federal  Home  Loan  Bank  Board 4 

Nuclear  Regulatory  Commission 5 

Postal  Service  (Board  of  Governors)....  6 


1 

COMMODITY  FUTURES  TRADING 

COMMISSION 

TIME  AND  date:  10  a.m..  Tuesday,  May 

25. 1982. 

place:  2033  K  Street  NW..  Washington. 
D.C.,  fifth  floor  hearing  room. 
STATUS:  Open. 
MATTERS  TO  BE  CONSIDERED: 

Proposed  Contract  Market  Designation  of 
Leaded  and  Unlead  Gasoline — Chicago 
Board  of  Trade 

Foreign  Traders  Discussion 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jane  Stuckey.  254-6314. 

|S-758-e2  Filed  »-I»-82;  12:41  pmj 
BILLING  CODE  S351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

TIME  AND  DATE:  11:30  a.m..  Tuesday. 
May  25. 1982. 

place:  2033  K  Street  NW..  Washington, 
D.C.,  Fifth  floor  hearing  room. 
STATUS:  Closed. 

MATTER  TO  BE  CONSIDERED: 

Rule  Enforcement  Review. 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Jane  Stuckey.  254-6314. 

IS-759-82  Filed  5-19-82;  8:45  am) 
BILLING  CODE  MS1-01-M 


FEDERAL  COMMUNICATIONS  COMMISSION 

Emergency  Special  Open  Meeting, 
Tuesday,  May  18. 1982 

The  Federal  Communications 
Commission  held  an  Emergency  Special 
Open  Meeting  on  Tuesday,  May  18, 1982 
on  the  subject  listed  below,  in  Room  856. 


at  1919  M  Street.  N.W..  Washington. 
DC. 

Agenda  Item  No.  and  Subject 

Common  Carrier — ^1 — Processing  of  Pending 

Space  Station  Applications  in  the  Domestic 

Fixed  Satellite  Service. 

The  Prompt  and  orderly  conduct  of 
Commission  business  did  not  permit 
announcement  of  this  matter  prior  to  the 
meeting. 

Action  by  the  Commission  May  18. 
1982.  Commissioners  Fowler.  Chairman; 
Washburn.  Fogarty.  Jones.  Dawson  and 
Rivera  voting  to  consider  this  item  with 
less  than  7-days  notice. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino.  FCC  Public  Affairs 
Office,  telephone  number  (202)  254-7674. 

Issued:  May  18. 1982. 
William ).  Tricarico, 
Secertary.  Federal  Communications 
Commission. 

IS-760-82  Filed  5-19-82:  2:59  pmJ 
BILUNG  CODE  e712-01-M 


FEDERAL  HOME  LOAN  BANK  BOARD 
"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  47  FR  21676, 
Wednesday.  May  19, 1982. 

place:  Board  room,  sixth  floor.  1700  G 
Street  NW..  Washington.  D.C. 
STATUS:  Open  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Marshall  (202-377- 
6679). 

CHANGE  IN  THE  MEETING:  The  following 

item  has  been  withdrawn  from  the  open 
portion  of  the  Bank  Board  meeting 
scheduled  for  Thursday,  May  20, 1982. 

Perfecting  of  Security  Interest  in  U.S. 

Government  Securities  Collateralizing 

Retail  Repurchase  Agreements 
[No.  35,  May  19, 1982.J 

(S-757-82  Filed  5-19-82;  10:10  am) 
BILLING  COOE  a720-01-«i 


NUCLEAR  REGULATORY  COMMISSION 

DATE:  Week  of  May  10. 1982  (Changes) 
and  Week  of  May  17. 1982. 

PLACE:  Commissioners'  Conference 
Room.  1717  H  Street  NW..  Washington, 
DC. 

STATUS:  Open  and  closed. 
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MATTERS  TO  BE  DtscusSEO:  Thursday. 
May  20  (Additional  item): 

9:00  a.m.: 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (closed — 
Exemptions  2.  6) 

Tuesday,  May  25: 
10:00  a.m.: 
Briefing  on  Human  Factors  Society  Report 
(public  meeting) 

Wednesday,  May  26: 
10.-00  a.m.: 
Analysis  of  Licensing  Board  Deci&ion  for 
Susquehanna!  Operating  License 
(Tentative)  (closed — Exemption  10) 
1:30  p.m.: 
Briefing  on  Investigatory  Matters  (closed — 
Exemption  5) 

Thursday,  May  27: 
10:00  a.m.: 
Discussion  of  Management-Organization 
and  Internal  Personnel  Matters  (dosed — 
Exemptions  2  and  6) 
1:30  p.m.: 
Analysis  of  Licensing  Board  Decision  for 
San  Onofre  Units  2  and  3  (Seismic) 
(closed — Exemption  10) 
3:00  p.m.: 
Affirmation/Discussion  Session  (public 

meeting) 
Affirmation  and/or  Discussion  and  Vote: 

a.  Final  Amendment  to  10  CFR  Part  50  and 
to  Appendix  E:  Modification  to 
Emergency  Preparedness  Regulations 
Relating  to  Low  Power  Operation 

b.  Proposed  Rulemaking  Accreditation  of 
Qualification  Testing  Organizations 

Friday,  May  28: 

10:00  a.m.: 
Discussion  of  Enforcement  Action 
(closed — Exemption  5)  (postponed  from 
May  21) 

AUTOMATIC  TELEPHONE  ANSWERING 
SERVICE  FOR  SCHEDULE  UPDATE:  (202) 
634-1498.  Those  planning  to  attend  a 
meeting  should  reverify  the  status  on  the 
day  of  the  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Walter  Magee  (202)  634- 
1410. 

Walter  Magee, 
Office  of  the  Secretary. 
May  18. 1962. 

(S-761-82  Filed  5-19-82:  3Xr  poi| 
B4LUNG  COOE  7SM-0t-M 
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POSTAL  SERVICE  BOARD  OF  GOVERNORS 

Notice  of  Vote  To  Close  Meeting 
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During  its  May  11, 1982  meeting,  the 
Board  of  Governors  of  the  United  States 
Postal  Service  unanimously  voted  to 
close  to  public  observation  a  portion  of 
the  meeting.  The  portion  to  be  closed 
was  to  involve  a  discussion  concerning 
the  procurement  of  services  to  study 
Postal  Service  EEO  practices. 

The  Board  determined,  pursuant  to  5 
U.S.C.  552b(c](9](B).  that  the  portion  of 
the  meeting  to  be  closed  was  exempt 
from  the  open  meeting  requirement  of 
the  Sunshine  Act  on  the  grounds  that  the 
public  interest  did  not  require  otherwise 
and  that  the  portion  to  be  closed  was 
likely  to  disclose  information  whose 
premature  disclosure  was  likely  to 
significantly  frustrate  the  negotiation  of 
the  proposed  contract. 


The  members  of  the  Board  voting  in 
favor  of  closing  this  portion  of  the 
meeting  were:  Messrs.  Babcock,  Benson, 
Bolger,  Camp.  Hardesty.  Mrs.  Hughes, 
Messrs.  Jenkins,  McKean,  and  Sullivan. 

Prior  to  the  May  11  meeting,  the  Board 
of  Governors  gave  due  notice  ot  its 
intention  to  hold  the  meeting,  the  notice 
and  the  proposed  agenda  for  the  meeting 
having  been  published  in  the  Federal 
Register  on  May  4, 1982  (47  FR  19266). 
On  May  11,  the  Board  determined  by  a 
unanimous  vote  that  a  change  in  the 
earlier  plan  to  conduct  this  portion  of 
the  meeting  in  the  open  was  required 
and  that  no  earlier  announcement  of  the 
change  was  possible. 

In  accordance  with  5  U.S.C.  552b(f)(l), 
the  Acting  General  Counsel  of  the 


United  States  Postal  Service  certified 
that  in  his  opinion  the  portion  of  the 
meeting  to  be  close  might  properly  be 
closed  to  public  observation  pursuant  to 
5  U.S.C.  552b(c)(9)(B). 

The  persons  who  attended  this  closed 
portion  of  the  meeting  were  Board 
members  Babcock,  Benson.  Bolger. 
Camp,  Hardesty,  Hughes,  Jenkins. 
McKean,  and  Sullivan;  Assistant 
Secretary  to  the  Board  Sanders;  and 
counsels  to  the  Board  Califano  and 
Geolot. 

W.  Allen  Sanders, 
Assistant  Secretary. 

15-736-82  Filed  5-19-82;  9^7  am) 
8U.LING  CODE  7710-1^4l 


Friday 

May  21,  1982 


Part  II 


Department  of  Labor 

Mine  Safety  and  Health  Administration 

Criteria  and  Procedures  for  Proposed 
Assessment  of  Civil  Penalties 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  100 

Criteria  and  Procedures  for  Proposed 
Assessment  of  CIvM  Penalties 

agency:  Mine  Safety  and  Health 

Administration,  Labor. 

ACTKMH:  Final  rule. 

summary:  This  Bnal  rule  revises  the 
Mine  Safety  and  Health 
Administration's  (MSHA)  existing 
procedures  for  proposing  civil  penalties 
under  the  Federal  Mine  Safety  and 
Health  Act  of  1977  (Act).  These  changes 
restructure  the  civil  penalty  system  to 
permit  MSHA  and  the  mining 
community  to  refocus  their  safety  and 
health  efforts  on  more  serious  mine 
hazards.  MSHA  believes  that  these 
revisions  also  provide  more  effective 
incentives  for  the  prevention  of 
conditions  and  practices  that  may  result 
in  injury  or  illness  to  the  Nation's 
miners. 
EFFECTIVE  DATE:  May  21, 1982. 

Effect  on  prior  regulations:  The  prior 
regulations  (30  CFR  Part  100)  remain  in 
effect  for  the  processing  of  all  citations 
and  orders  where  an  initial  review 
under  $  100.5(b)  has  been  issued  before 
May  21, 1982.' 

FOR  FURTHER  INFORMATKHI  CONTACT. 
Lawrence  Beeman,  Acting  Director, 
Office  of  Assessments,  MSHA,  4015 
Wilson  Boulevard,  Arlington,  Virginia 
22203,  phone  (703)  235-1484. 
SUPPLEMENTARY  INFORMATION: 

L  Rulemaking  Background 

Under  sections  105(a)  and  110  of  the 
Federal  Mine  Safety  and  Health  Act  of 

1977  (Act),  MSHA  is  required  to  assess  a 
civil  penalty  for  all  violations  of  the  Act 
and  mandatory  safety  and  health 
standards. 

On  May  30. 1978  (43  FR  23514).  MSHA 
published  a  final  rule  which  governed 
the  proposed  assessment  of  civil 
penalties  under  the  Act.  This  final  rule 
included  a  "formula  system"  for 
determining  most  proposed  penalties. 

At  the  time  of  promulgation  of  the 

1978  final  rule,  MSHA  stated  that  the 
rule  would  be  reevaluated  to  determine 
the  need  for  possible  changes.  This 
review  process  was  initiated  during  )uly 

1979  when  MSHA  announced  the  first 


■  Section  10a5(b)  of  the  prior  rule:  "The  Office  of 
AaseMmentt  shall  make  an  initial  review  of  the 
citation  or  order  and  shall  immediately  serve,  by 
regular  mail,  a  copy  of  the  results  of  the  initial 
review,  including  the  formula  computations  made 
by  the  Office,  upon  the  party  to  be  charged  and  the 
niiners  or  their  representatives  at  the  mine." 


phase  of  its  evaluation  by  soliciting 
public  comments  and  recommendations. 
After  evaluating  the  comments,  MSHA 
developed  and  published  on  November 
7, 1980.  a  proposed  rule  to  revise  30  CFR 
Part  100  (45  FR  74444).  The  proposal 
represented  an  effort  to  provide  more 
effective  incentives  for  the  prevention  of 
conditions  and  practices  that  may  result 
in  injury  or  illness  to  miners.  Following 
the  publication  of  the  proposed  rule, 
interested  persons  were  given  90  days  to 
submit  written  comments  and 
objections,  and  to  request  public 
hearings. 

On  January  15, 1982  (47  FR  2335). 
MSHA  published  a  notice  of  public 
hearing  which  outlined  the  major  issues 
raised  during  the  rulemaking.  In  the 
notice.  MSHA  included  refinements  to 
the  proposed  single  penalty  *  and  good 
faith  provisions  to  permit  the  mining 
community  to  refocus  its  resources  on 
the  more  serious  safety  and  health 
hazards  and  to  provide  increased 
incentives  for  mine  operators  to  correct 
hazardous  conditions. 

Ehiring  February  1982.  public  hearings 
were  held  in  Pittsburgh,  St.  Louis,  and 
Salt  Lake  City.  All  three  hearings  were 
well  attended  by  representatives  from 
all  segments  of  the  mining  community. 
Transcripts  of  the  proceedings  were 
taken  and  made  available  for  pubUc 
inspection.  Following  the  public 
hearings,  interested  persons  were 
allowed  to  submit  supplementary 
statements  or  data  until  March  5. 1982, 
when  the  record  was  closed.  During  this 
rulemaking  process,  MSHA  has  received 
and  reviewed  over  two  hundred  written 
comments  and  statements  from 
interested  parties. 

n.  Discussion  and  Summary  of  the  Final 
Rule 

A.  General  Discussion 

In  the  legislative  history  of  the  Act, 
Congress  expressed  its  belief  that 
mandatory  civil  penalties  were  one  of 
the  mechanisms  necessary  to  obtain 
maximiun  inducements  for  compliance 
with  the  Act.  The  statutory  civil  penalty 
system  establishes  six  criteria  for 
consideration  in  determining 
appropriate  penalties  for  violations  of 
the  Act  They  are: 

(1)  The  appropriateness  of  the  penalty 
to  the  size  of  the  business  of  the 
operator  charged; 

(2)  The  operator's  history  of  previous 
violations; 

(3)  Whether  the  operator  was 
negligent; 

(4)  The  gravity  of  the  violation; 


'In  the  propoaalrl  100.4  was  designated  as  the 
"minimum  penalty  assesament"  procedure. 


(5)  The  demonstrated  good  faith  of  the 
operator  charged  in  attempting  to 
achieve  rapid  compliance  after 
notification  of  a  violation;  and 

(6)  The  effect  of  the  penalty  on  the 
operator's  ability  to  continue  in 
business. 

A  formula  system  for  proposing  civil 
penalties  was  first  established  in  1974 
for  use  by  MSHA's  predecessor  agency, 
the  Mining  Enforcement  and  Safety 
Administration  (MESA).  For  each 
violation,  the  formula  system  assigns 
specific  numerical  point  values  to  the 
statutory  criteria  which  are  then 
converted  to  a  dollar  amoimt,  using  a 
prescribed  penalty  conversion  table. 
The  resulting  dollar  amount  constitutes 
the  proposed  penalty.  In  1978,  revisions 
were  made  which  reflected  the 
expressed  intention  of  Congress  in  the 
Act.  As  a  result  of  those  revisions,  the 
formula  was  adjusted  and  the 
assessment  procediu-es  were  modified  to 
improve  the  timeliness  of  administrative 
decisions. 

In  the  preamble  to  the  1978  rules.    * 
MSHA  stated  that  once  experience  had 
been  gained  imder  the  Act  the  rules 
would  be  eveduated  to  determine  the 
need  for  possible  changes.  On  ]uly  30. 
1979,  MSHA  announced  that  such  an 
evaluation  had  begun  and  solicited 
public  comments  and  recommendations. 
Many  written  comments  were  received 
and  several  informal  meetings  with 
interested  persons  were  held  to  discuss 
possible  revisions  to  the  rules.  After 
carefully  considering  this  public  input  a 
proposal  was  developed. 

In  this  rulemaking.  MSHA  has  sought 
to  accomplish  foiu  basic  objectives: 
Improved  fairness  in  the  application  of 
the  statutory  criteria;  increased 
incentives  for  operators  to  comply  with 
the  Act  a  refocusing  of  safety  and 
health  efforts  toward  the  more  serious 
mine  hazards;  and  a  streamlining  of  the 
civil  penalty  process.  MSHA  believes 
that  the  final  rtUe  achieves  these  goals. 

The  major  elements  of  the  final  rule 
are: 

(1)  The  creation  of  a  $20  single  penalty 
for  less  serious  violations; 

(2)  The  awarding  of  greater  good  faith 
credit  for  timely  abatement 

(3)  A  potential  for  increased  penalties 
for  more  serious  violations;  and 

(4)  The  establishment  of  separate 
formula  tables  for  independent 
contractors  who  violate  the  Act. 

MSHA  received  a  broad  range  of 
comments  on  the  proposal.  While  many 
commenters  supported  the  proposal, 
others  objected.  Those  who  raised 
objections  were  primarily  concerned 
that  it  would  result  in  a  lessening  of 
MSHA's  commitment  to  safety  and 
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health.  MSHA  has  carefully  evaluated 
all  of  the  concerns  and  objections  to  the 
proposal.  The  Agency's  primary  purpose 
will  continue  to  be  the  reduction  of 
injuries,  illnesses  and  fatalities  in  the 
mines,  including  the  prevention  and 
early  correction  of  hazardous 
conditions.  MSHA  has  refocused  safety 
and  health  efforts  on  those  hazards 
which  have  the  greatest  impact  on  the 
safety  and  health  of  miners,  and  has 
established  more  serious  consequences 
for  actions  associated  with 
noncoinpliance. 

MSHA  believes  that  this  final  rule  is 
responsive  to  the  commenters'  concerns. 
MSHA  has  adjusted  the  proposal  to 
reflect  many  of  those  concerns,  and  has 
clarified  elements  of  the  proposal  with 
respect  to  the  obligations  and 
responsibihties  of  both  MSHA  and  the 
mining  community.  The  final  rule 
focuses  attention  toward  more  serious 
violations  while  still  requiring 
abatement  of  all  violations.  MSHA 
believes  that  this  final  rule  will  result  in 
improved  miner  safety  and  health. 

in  an  effort  to  improve  safety  and 
health  through  cooperative  efforts, 
MSHA  is  reorganizing  its  management 
responsibihties.  One  aspect  of  this 
reorganization  is  to  provide  District 
Managers  with  all  the  resources 
necessary  to  develop  a  comprehensive 
safety  and  health  program.  Part  of  this 
process  involves  a  safety  and  health 
conference  which  is  intended  to  provide 
an  opportunity  for  full  discussion  by  all 
parties  on  the  issues  related  to  the 
safety  and  health  inspection. 

B.  Section-By-Section  Analysis  of  the 
Final  Rule 

The  following  section-by-section 
analysis  discusses  the  final  rule  and  the 
major  issues  raised  by  the  comments 
and  objections. 

Section  100. 1    Scope  and  Purpose. 
This  section  explains  that  Part  100  sets 
forth  the  criteria  and  procedures  used  in 
the  proposed  assessment  of  civil 
penalties.  The  section  also  estabhshes 
that  the  purpose  of  this  rule  is  to  provide 
fair  and  equitable  procedures  for  the 
application  of  the  statutory  criteria 
indetermining  proposed  penalties,  and 
to  maximize  the  incentives  for  mine 
operators  to  prevent  and  correct 
hazardous  conditions.  The  final  rule  for 
this  section  is  consistent  with  the 
proposal  while  retaining  the  prior  rule's 
conunitment  to  the  prompt  and  efficient 
processing  and  collection  of  civil 
penalties. 

Commenters  questioned  whether  this 
reorientation  would  result  in  a  lessening 
of  safety  and  heahh  enforcement. 
MSHA'i  use  of  the  phrase  "fair  and 
equitable"  in  this  section  is  intended  to 


convey  and  approach  to  enforcement 
which  reflects  an  appropriate  response 
to  the  seriousness  of  the  violation. 

Section  100.2    Applicability.  This 
section  outlines  the  apphcation  of  the 
rule.  The  proposal  made  a  wording 
change  which  eliminated  unnecessary 
language.  The  final  rule  differs  fix»m  the 
prior  rule  in  that  editorial  changes  have 
been  made  to  conform  to  the  Agency's 
reorganized  management  functions. 

Several  commenters  suggested  that 
MSHA  include  a  statement  in  the  final 
rule  which  would  limit  to  two  years  the 
time  MSHA  would  have  to  apply  the 
civil  penalty  regulations  to  violations. 
MSHA  believes  it  is  unnecessary  to 
incorporate  such  a  limitation  provision 
into  the  final  rule.  All  citations  for 
violations  of  the  Act  will  be  processed 
as  quickly  as  possible  and  without 
undue  delay. 

Section  100.3    Determination  of 
Penalty;  Regular  Assessment  1003(a) 
General.  This  provision  establishes  the 
basic  elements  in  the  formula  for  the 
application  of  the  statutory  criteria  to 
those  violations  which  are  not 
processed  under  the  single  (minimum) 
penalty  assessment  (§  100.4)  or  special 
assessment  (5  100.5)  procedures.  The 
formula  is  an  administrative  mechanism 
used  by  MSHA  to  determine  the 
appropriate  penalty  by  applying  the 
statutory  criteria  to  the  particular  facts 
siuTounding  a  violation.  When  a 
proposed  penalty  is  contested,  neither 
the  formula  nor  any  other  aspect  of 
these  regulations  applies.  If  the 
proposed  penalty  is  contested,  the  Mine 
Safety  and  Health  Review  Commission 
exercises  independent  review,  and 
applies  the  six  statutory  criteria  without 
consideration  of  these  regulations. 

The  proposal  made  no  changes  to  the 
prior  rule  nor  were  any  significant 
changes  suggested  by  pubUc  comments. 
Therefore,  the  general  provisions  of  the 
regular  assessment  section  remain 
unaltered  except  for  an  editorial  change 
in  the  last  paragraph  making  the  good 
faith  criterion  (§  100.3(f))  computation 
consistent  with  other  changes  in  the      ' 
final  rule. 

1003(b)    Appropriateness  of  the 
Penalty  to  the  Size  of  the  Operator's 
Business.  The  purpose  of  this  criterion  is 
to  assure  that  the  size  of  a  business  is 
appropriately  considered  when 
determining  the  amount  of  a  proposed 
penalty. 

The  prior  rule  contained  separate  size 
tables  for  coal  mines,  metal  and 
nonmetal  mines,  and  controlling 
companies.  Metal  and  nonmetal  mines 
were  measured  by  annual  hours  worked, 
while  coal  mines  were  measured  by 
tonnage  produced.  Up  to  10  points  could 
be  assigned  for  individual  mine  size; 


and  five  points  could  be  assigned  based 
on  the  size  of  the  controlling  entity. 
MSHA  proposed  retaining  the  prior 
rule's  measure  of  size.  However,  a 
separate  size  table  was  proposed  for 
independent  contractors. 

Several  commenters  opposed  the  use 
of  controlling  entity  to  determine  mine 
size  stating  that  each  operating  mine 
should  be  considered  regardless  of 
ownership  control.  Further,  they  stated 
that  this  approach  woidd  result  in  a 
more  equitable  computation  of  size 
since  each  mine  would  be  considered  on 
its  pwn  merit  Other  commenters 
believed  that  the  size  of  the  controlling 
entity  is  an  appropriate  aspect  of  mine 
size. 

MSHA  beDeves  that  business 
judgments  affecting  health  and  safety 
may  be  made  at  various  levels  of  a 
business  structure  and  that  civil 
penalties  should  encourage  management 
at  all  levels  to  respond  positively  to 
health  and  safety  concerns.  In  the 
legislative  history  of  both  the  Act  and  its 
predecessor  statute.  Congress  expressed 
an  intent  to  place  the  responsibility  for 
compHance  with  the  Act  on  those  who 
control  or  supervise  the  operation  of 
mines  as  well  as  on  those  who  operate 
them.  S.  Rep.  No.  91-411.  Qlst  Cong.  Ist 
Sess.  39  {1909);  S.  Rep.  No.  95-181,  95th 
Cong.  1st  Sess.  40  (1977).  Upper  level 
management  decisions  such  as  those 
affecting  capital  expenditures,  the  basic 
nature  and  scope  of  a  corporate  safety 
and  health  program,  the  hiring  of  top 
mine  management  officials,  and  other 
pohcy  matters  have  a  profound  effect 
upon  safety  and  health  conditions  at 
individual  mines.  MSHA  believes  that 
civil  ;>enaltie8  should  therefore  be 
structured  to  influence  all  levels  of 
decisionmaking.  Accordingly,  the  final 
rule  retains  the  concept  of  controlling 
entity  as  an  aspect  of  the  size  criterion 
of  the  formula. 

MSHA  has  changed  the  term 
"controlling  company"  to  "controlling 
entity"  to  clarify  that  this  aspect  of  the 
size  criterion  can  be  apphed  to  anyone 
who  has  a  substantial  interest  in  a  mine, 
including  an  individual. 

Another  issue  raised  by  the  comments 
was  whether  total  hours  worked  or 
tonnage  produced  is  a  better  indicator  of 
coal  mine  size.  Several  commenters 
suggested  that  the  use  of  hours  worked 
would  more  accurately  measure  coal 
mine  size  and  would  be  consistent  with 
the  method  for  determining  the  size  of 
metal  and  nonmetal  mines.  Other 
commenters  believed  that  tonnage 
produced  should  continue  to  be  used  to 
determine  coal  mine  size.  TTie  principal 
purpose  of  the  size  criterion  is  to  aid  in 
assuring  that  the  amount  of-the  penalty 
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is  an  appropriate  economic  incentive  for 
future  compliance  by  the  operator.  Over 
the  past  several  years,  the  size  of  coal 
mining  companies  has  been  measured 
by  tonnage  produced,  and  MSHA  has 
found  this  method  to  be  a  reasonable 
indicator  for  the  size  of  coal  operations. 
After  review  of  the  Agency's  experience 
and  public  comments,  the  final  rule 
retains  tonnage  produced  as  the  method 
of  measuring  the  size  of  coal  operations. 

For  metal  and  nonmetal  mining 
operations,  tonnage  produced  is  not 
usually  a  useful  indicator  of  size 
because  of  the  vast  differences  in  the 
commodities  mined  within  that  segment 
of  the  mining  industry.  In  some 
instances,  large  volumes  of  material  are 
mined  for  only  a  few  ounces  of  a 
marketable  commodity;  in  others,  nearly 
one  hundred  percent  of  the  mined 
material  is  marketable.  In  addition,  the 
costs  of  production  and  the  market 
prices  may  vary  markedly  within  the 
metal  and  nonmetal  industry.  MSHA 
believes  that  an  annual  tonnage 
measurement  of  metal  and  nonmetal 
operations  would  not  enable  the  Agency 
to  fairly  evaluate  the  economic  impact 
of  the  proposed  penalty  on  each 
operator.  It  is  MSHA's  experience  that 
annual  hours  worked  is  the  best  guide 
for  measuring  the  size  of  metal  and 
nonmetal  operations  and  that  this  guide 
can  be  applied  fairly  in  this  segment  of 
the  mining  industry.  Therefore,  the  final 
rule  retains  hours  worked  as  a  measure 
of  metal  and  nonmetal  mine  size. 

Under  the  prior  rule,  violations 
involving  independent  contractors  were 
handled  through  the  special  assessment 
procedure.  The  final  rule  retains  the 
proposed  new  size  table  for  independent 
contractors,  consistent  with  MSHA's 
jurisdiction  over  independent 
contractors  (30  CFR  Part  45).  Most 
commenters  favored  this  aspect  of  the 
size  criterion,  which  enables  MSHA  to 
more  effectively  integrate  independent 
contractors  into  the  entire  penalty 
assessment  process.  The  new  table 
measures  the  size  of  independent 
contractors  by  annual  hours  worked  at 
all  mining  operations,  regardless  of  the 
commodity  being  mined.  MSHA  believes 
that  the  annual  hours  worked  at  mines 
appropriately  reflect  the  comparative 
size  of  independent  contractors. 

100.3(c)  History  of  Previous 
Violations.  This  criterion  is  designed  to 
assure  that  appropriate  consideration  is 
given  to  an  operator's  prior  safety  and 
health  record. 

Under  the  prior  rule,  up  to  15  points 
could  have  been  assessed  based  upon 
the  average  number  of  violations 
assessed  at  the  mine  per  inspection  day 
during  the  preceding  24-month  period 
An  additional  five  points  could  have 


been  assigned  based  upon  the  average 
number  of  violations  assessed  at  the 
mine  per  year  in  the  preceding  24 
months.  'The  mine  ojjerator's  history  of 
previous  violations  consisted  of  all 
assessed  violations  which  had  not  been 
vacated  or  dismissed,  emd  included 
those  under  appeal. 

The  proposal  established  two 
schedules  which  assessed  a  maximum 
number  of  20  points  for  violation  history. 
For  mine  operators,  the  schedule 
measured  a  mine's  average  violations 
per  inspection  day  during  the  preceding 
24-month  period.  For  independent 
contractors,  a  separate  schedule 
measured  the  average  number  of 
violations  assessed  per  year  in  the 
preceding  24  months.  In  addition,  the 
proposal  deleted  the  prior  rule's 
schedule  which  allocated  up  to  five 
penalty  points  for  the  average  number  of 
violations  per  year.  The  proposal  also 
provided  that  only  violations  which 
have  become  final  would  be  included  in 
the  computation  of  history.  However, 
violations  which  received  the  single 
assessment  under  §  100.4  and  were  paid 
in  a  timely  manner  would  not  be 
included  as  part  of  history. 

Many  commenters  agreed  that  MSHA 
should  not  include  as  part  of  history 
those  violations  which  are  still  in  the 
adjudicatory  process  and  may 
ultimately  be  dismissed  or  vacated. 
Other  commenters  stated  that  all 
violations  including  those  under  appeal 
should  be  included  in  history.  MSHA 
believes  that  a  greater  measure  of 
fairness  is  attained  if  history  points  are 
based  only  upon  those  violations  which 
have  been  finally  adjudicated.  Some 
commenters  suggested  that  such  a 
change  would  cause  operators  to  litiigate 
more  citations  for  the  purpose  of 
creating  a  more  favorable  history 
record.  The  Agency  does  not  expect  that 
this  change  in  the  rule  will  result  in  an 
increased  number  of  contested  citations. 
Therefore,  under  the  final  rule,  only 
violations  which  have  been  paid  or 
finaUy  adjudicated  will  be  considered  in 
determining  the  operator's  history  of 
violations. 

Some  conmienters  supported  and 
others  objected  to  the  exclusion  of 
single  penalty  violations  from  the 
operator's  history.  MSHA  believes  that 
only  violations  which  involve  a 
reasonable  likelihood  of  reasonably 
serious  injury  or  illness  should  be 
included  in  an  operator's  history  of 
violations.  This  would  allow  the  history 
criterion  to  more  acciirately  reflect  the 
frequency  of  violations  which  involve 
greater  hazards  to  miners.  Single 
penalty  violations  have  minimal  impact 
on  safety  and  health  and  should  not  be 
included  in  the  operator's  history. 


Therefore,  the  final  rule  excludes 
violations  which  receive  the  single 
penalty  and  which  are  paid  in  a  timely 
manner  from  consideration  in 
determining  history  of  violations. 

There  are  numerous  comments  with 
respect  to  the  term  "inspection  day." 
Some  commenters  urged  MSHA  to  base 
the  determination  of  an  inspection  day 
not  only  on  the  time  spent  by  the 
Auth6rized  Representative  of  the 
Secretary  (AR),  but  also  by  all  other 
persons  accompanying  an  AR  who  may 
identify  violations,  such  as  inspector- 
trainees  or  miners'  representatives. 
Since  an  AR  has  received  the  requisite 
training  to  conduct  inspections  and 
identify  violations  and  is  the  only 
individual  who  may  issue  citations  or 
orders,  it  is  MSHA's  view  that  it  would 
be  inappropriate  to  consider  the  time  of 
other  persons  accompanying  an  AR. 
Therefore,  MSHA  will  consider  only  the 
time  of  Authorized  Representatives  of 
the  Secretary  when  computing  the 
number  of  inspection  days. 

Points  assigned  under  this  criterion 
are  based  upon  a  review  of  the  average 
number  of  assessed  violations  at  a  mine 
during  a  preceding  24-month  period. 
Several  commenters  suggested  that  in 
evaluating  history  of  previous 
violations,  MSHA  should  review  a 
period  of  12  months  instead  of  24 
months.  These  commenters  maintained 
that  considering  a  shorter  period  of  12 
months  would  better  reflect  changes  in  a 
mine's  safety  and  health  performance. 
MSHA  has  considered  these  comments 
and  believes  that  such  an  approach 
would  not  be  appropriate,  particularly 
for  mines  which  are  inspected  on  a  less 
frequent  basis.  Information  accumulated 
over  a  shorter  period  may  not  provide 
sufficient  data  to  accurately  reflect 
safety  and  health  trends  in  many  mining 
operations.  Therefore.  MSHA  has 
retained  24  months  as  the  period  to  be 
reviewed  for  both  history  tables. 

Some  conmienters  objected  to  the 
proposed  deletion  of  the  schedule  which 
would  allocate  five  points  based  on  the 
average  number  Of  assessed  violations 
per  year  when  determining  history  of 
violations.  Others  agreed  that  it  should 
be  eliminated,  indicating  the  schedule 
tended  to  produce  higher  penalty  points 
for  large  mines  because  of  their  size 
without  fairly  correlating  to  their 
relative  overall  safety.  Commenters  who 
suggested  that  the  five  point  schedule  be 
dropped  also  recommended  that  these 
points  be  added  to  the  15-point  schedule 
for  the  average  number  of  violations  per 
inspection  day  in  the  preceding  24 
months.  The  final  rule  includes  a  20- 
point  table  for  average  number  of 
violations  per  inspection  day  as  the 
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basis  for  determining  a  production 
operator's  history  of  previous  violations. 
MSHA  believes  that  this  change  reflects 
a  more  accurate  pictuj%  of  a  mine's 
history  of  violations  and  represents  a 
more  consistent  method  for  determining 
history  points. 

Under  the  proposed  schedule  for 
evaluating  a  mine's  average  number  of 
violations  per  inspection  day  in  the 
preceding  24-month  period,  the 
maximum  of  20  points  would  be 
assigned  for  an  average  of  over  2.1 
violations  per  inspection  day.  This 
average  is  a  statistical  extension  of  the 
1.7  violation  average  used  as  a 
maximum  in  the  prior  15  point  schedule. 
Several  commenters  suggested  that  2.1 
violations  per  inspection  day  is  an 
unrealistically  low  average  and  should 
be  increased.  MSHA  has  considered  the 
potential  impact  of  this  aspect  of  the 
size  criterion,  and  believes  that  the 
revised  table  will  be  a  fair  and  effective 
method  of  evaluating  a  production 
operaftr's  history  of  violations  for 
purposes  of  civil  penalty  assessments. 
In  contrast  to  production  operators, 
the  nature  of  most  services  performed 
by  independent  contractors  at  mines 
does  not  lend  itself  to  a  violations  per 
inspection  day  table.  As  a  result,  this 
rule  establishes  a  20-point  table  based 
upon  the  average  number  of  violations 
assessed  per  year  for  independent 
contractors.  "There  were  no  significant 
objections  to  this  aspect  of  the  proposal. 
Since  MSHA  inspections  often 
encompass  both  operations  at  the  same 
time,  the  complexities  of  separating 
inspection  time  for  purposes  of 
computing  days  are  substantial.  While 
independent  contractor  activities  are 
often  closely  integrated  into  the  overall 
mining  operation,  they  frequently 
involve  only  a  fraction  of  the  time  spent 
in  an  inspection  day.  Therefore,  MSHA 
believes  that  the  violation  per  inspection 
day  table  would  not  be  fair  and 
equitable  for  independent  contractors. 
Some  commenters  believed  that  an 
operator's  safety  and  health 
performance  record  should  also  be 
incorporated  as  a  factor  in  determining 
a  proposed  penalty.  While  this  concept 
has  some  merit,  MSHA  believes  that  a 
more  complete  evaluation  is  necessary 
to  determine  its  appropriate  role  in  the 
assessment  of  civil  penalties.  Therefore, 
this  concept  is  not  adopted  at  this  time. 

100.3(d)  Negligence.  The  negligence 
criterion  is  designed  to  evaluate  an 
operator's  actions  relative  to  the 
existence  of  a  violation.  Under  the  prior 
rule,  a  total  of  up  to  25  points  could  be 
assessed  for  negligence;  from  one  to  20 
points  for  ordinary  negligence,  and  firom 
21  to  25  points  for  gross  negligence. 


In  the  proposed  rule.  MSHA  revised 
the  language  of  this  section  to  clarify  the 
concept  of  negligence  and  identify  some 
of  the  factors  to  be  considered.  The 
proposed  rule  also  stated  that  an 
operator's  exercise  of  care  should 
increase  with  the  risk  posed  to  the 
miners.  Therefore,  the  negligence  of  an 
operator  would  be  evaluated  based  on 
the  degree  of  care  exercised  by  the 
operator  and  the  danger  to  miners.  Both 
the  prior  rule  and  the  proposal  provided 
for  the  assignment  of  one  to  20  penalty 
points  for  negligence  if  the  operator 
failed  to  take  reasonable  measures  to 
prevent  or  correct  a  condition  or 
practice  which  was  known  or  should 
have  been  known  to  exist.  Extremely 
serious  instances  of  negligence  received 
from  21  to  25  points. 

Some  commenters  objected  to  the 
proposal's  consideration  of  gravity  in 
evaluating  the  negligence  criterion. 
These  commenters  stated  that  the  risk 
posed  by  a  violation  was  already 
accounted  for  under  the  gravity 
criterion,  and  that  the  proposal  unfairly 
considered  the  gravity  of  the  violation  a 
second  time. 

For  purposes  of  evaluating  the 
negligence  of  an  operator,  MSHA 
believes  that  a  general  recognition  of  the 
risk  involved  in  a  violation  is  relevant  to 
determining  the  care  to  be  exercised  by 
the  operator  in  preventing  the  violation 
and  protecting  the  miners  from  the 
hazard  posed.  MSHA  does  not  believe 
that  further  consideration  of  the  gravity 
involved  in  a  violation  is  necessary  for 
evaluating  negligence.  The  regular 
assessment  procedure  is  generally 
applicable  only  to  violations  which 
involve  a  reasonable  likelihood  of  a 
reasonably  serious  injury  or  illness. 
MSHA  believes  that  mine  operators 
must  exercise  the  highest  degree  of  care 
in  preventing  these  serious  violative 
conditions  or  practices  and  in  protecting 
miners  from  safety  and  health  hazards. 

Commenters  also  desired  to  see  a 
more  even  division  of  the  potential  25 
penalty  points.  Other  commenters 
expressed  the  view  that  the  concept  of 
negligence  for  purposes  of  civil  penalty 
assessment  needed  to  be  clarified. 

The  final  rule  provides  five  categories 
for  evaluating  the  degree  of  negligence 
involved  in  a  violation.  The  five 
categories  are:  "No  negligence,"  "low 
negligence,"  "moderate  negligence," 
"high  negligence,"  and  "reckless 
disregard."  In  developing  these 
categories,  MSHA  has  responded  to  the 
concerns  of  commenters  that  further 
clarifica^n  of  the  allocation  of 
negligence  points  was  necessary  and 
that  due  consideration  be  given  to  all 


factors  bearing  on  the  operator's 
negligence. 

Each  category  reflects  the  operator's 
efforts  with  respect  to  preventing  the 
violation  and  assigns  negligence  points 
on  this  basis.  "No  negligence,"  which 
contributes  no  points  to  a  civil  penalty 
assessment  is  defined  as  conduct 
characterized  by  diligence,  when  the 
operator  neither  knew  nor  should  have 
known  of  the  violative  condition  or 
practice.  "Low  negligence"  is  defined  as 
circiunstances  where  the  operator  knew 
or  should  have  known  of  the  violative 
condition  or  practice,  but  there  are 
considerable  mitigating  circumstances. 
This  category  is  assigned  ten  points  in 
recognition  of  the  seriousness  of  the 
violation  and  the  absence  of  diligence. 
Generally,  only  violations  which  are 
reasonably  likely  to  result  in  a 
reasonably  serious  injury  or  illness  are 
subject  to  the  regular  assessment 
process  and  specific  application  of  the 
negligence  criterion.  Negligence  which  is 
accompcmied  by  some  mitigation  is 
classified  as  "moderate"  and  would 
receive  15  points.  Negligence  without 
mitigating  circumstances  is  classified  as 
"high"  and  would  receive  20  points. 
Where  an  operator  recklessly  disregards 
compliance.  25  penalty  points  would  be 
assigned. 

MSHA  has  developed  these  categories 
of  negligence,  which  include  mitigating 
circimistances,  to  allow  the  inspector 
the  flexibility  to  consider  all  of  the  facts 
and  circumstances  surrounding  a 
violative  condition  or  practice.  For 
example,  an  inspector  may  determine 
that  the  negligence  involved  is  low  or 
moderate  where  there  is  a  reasonable 
likelihood  of  a  reasonably  serious  injury 
occiuring  from  the  condition  or  practice 
because  the  operator,  although 
negligent,  has  taken  measurable  steps  to 
prevent  the  violation  or  protect  miners 
from  exposure  to  the  hazard.  Mitigating 
circumstances  may  include,  but  are  not 
limited  to,  actions  which  an  operator 
has  taken  to  prevent  correct  or  limit 
exposure  to  a  violative  condition  or 
practice.  An  operator's  action  could  be 
taken  into  consideration  to  the  extent 
that  it  directly  relates  to  the  specific 
violation  cited.  In  making  decisions  with 
respect  to  the  nature  or  existence  of 
mitigating  circimistances,  inspectors  will 
exercise  independent  judgment  based 
on  the  circumstances  surrounding  the 
violation.  MSHA  believes  that  this 
allows  flexibility  to  assess  the  degree  of 
negligence  within  the  context  of  the 
individual  facts  and  circumstances  of 
any  particular  situation. 

The  "reckless  disregard"  category,  for 
which  the  maximum  number  of  points 
would  be  assigned,  is  characteriftd  by 
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conduct  which  exhibits  the  absence  of 
even  the  slightest  degree  of  care. 

MSHA  believes  that  this  approach  to 
the  negligence  criterion  is  responsive  to 
the  comments  recommending  more 
definite  criteria  for  the  assignment  of 
penalty  points  within  the  prior  rule's 
range  of  one  to  20  points  for  ordinary 
negligence.  In  addition,  this  aspect  of 
the  final  rule  is  consistent  with  MSHA's 
overall  goal  of  refocusing  safety  and 
health  efforts  on  serious  mine  hazards 
and  encourages  operators  to  take 
necessary  actions  to  prevent  miners' 
exposure  to  such  hazards. 

100.3(e)  Gravity.  This  section  of  the 
formula  contains  three  tables  which  are 
used  to  evaluate  the  gravity  of  a 
violation.  It  is  designed  to  assure  that 
the  amount  of  the  penalty  takes  into 
consideration  the  seriousness  of  a 
violation.  Under  the  prior  rule,  the  tables 
measured  three  aspects  of  gravity;  (1) 
Probability  of  occurrence;  (2)  the 
seriousness  of  an  injury  if  it  occurred  or 
were  to  occur  and  (3)  die  number  of 
persons  affected.  Each  table  accounted 
for  up  to  10  penalty  points.  A  total  of  30 
penalty  points  could  be  assigned  under 
this  criterion.  These  tables  were  applied 
to  both  safety  and  health  violations. 

The  proposal  attempted  to  refine  the 
formula's  ability  to  measure  the  gravity 
associated  with  a  violation  by 
developing  additional  tables  to  evaluate 
the  gravity  of  health  violations.  The 
proposed  health  tables  were  designed  to 
evaluate  employee  exposure  to  toxic 
substances  or  harmful  physical  agents 
by  examining  the  risk  to  human  health 
and  the  magnitude  of  overexposure.  An 
additional  health  table  was  included 
which  was  based  upon  the  number  of 
personnel  potentially  affected. 

Commenters  to  the  proposal  identified 
several  practical  problems  with  the 
proposed  health  tables.  The  major 
difficulties  pertained  to  the  proposal's 
absence  of  a  basis  for  determining 
whether  a  risk  effect  was  high,  medium, 
or  low  and  the  lack  of  a  distinction 
between  high  dosage  with  short-term 
exposure  situations,  and  those  involving 
a  low  dosage  with  long-term  exposure. 
Commenters  were  also  concerned  about 
the  assignment  of  points  for  the  degree 
by  which  the  threshold  limit  value  was 
exceeded,  regardless  of  the  relative 
toxicity  of  the  substance  involved. 
MSHA  sought  additional  comments  in 
the  notice  of  hearings  regarding  whether 
the  proposed  health  schedule  should  be 
amended  to  correct  these  difficulties. 
Alternatively,  MSHA  requested 
conunent  as  to  whether  the  existing 
gravity  schedule,  applying  to  both  safety 
and  health  violations,  should  be 
retained. 


Testimony  and  comments  received 
during  the  hearings  continued  to 
emphasize  the  difficulties  of  developing 
a  separate  health  schedule  for  gravity 
which  woidd  not  be  excessively 
complex  or  cxunbersome.  Commenters 
noted  that  the  task  of  evaluating  each 
individual  health  violation  is  also  often 
complicated  by  the  fact  that  immediate 
harm  may  not  be  detectable.  Fiuiher, 
they  stated  that  exposiuvs  to  health 
hazards  often  affect  the  health  of  miners 
over  extended  periods  of  time  with  the 
measurable  health  impact  of  an  isolated 
incident  being  difficult  to  assess. 

For  these  reasons,  most  commenters 
favored  the  retention  of  the  single 
gravity  schedule  for  both  safety  and 
health  violations.  Although  some 
commenters  did  suggest  tiiat  a  separate 
health  schedule  be  included  in  the  final 
riDe,  MSHA  believes  that  the  issues 
surroimding  the  establishment  of  an 
independent  gravity  schedule  for  health 
violations  would  be  better  addressed 
through  a  separate  review.  Therefore, 
the  final  rule  retains  gravity  tables 
which  are  very  similar  to  those  in  the 
prior  ru^e. 

In  an  attempt  to  provide  additional 
clarification,  the  proposal  modified  the 
gravity  table  relating  to  the  likelihood  of 
occurrence.  In  the  proposal,  the  table 
measured  one  aspect  of  gravity 
according  to  whether  the  occurrence  of 
the  event  against  wliich  a  standard  is 
directed  poses  "no  likelihood,"  is 
"unlikely."  "likely,"  "highly  likely."  or 
"occurred."  with  assigned  penalty  points 
of  zero,  two,  five,  seven,  and  ten, 
respectively.  In  the  final  rule, 
"reasonably  Ukely"  is  substituted  for 
"likely"  to  be  consistent  with  the  rule's 
distinction  between  serious  and  less 
serious  violations. 

Under  the  final  rule,  the  classification 
of  "no  likelihood"  generally  refers  to 
technical  type  violations  which  pose  no 
risk  to  miners.  An  "unlikely"  probabiUty 
of  occurrence  applies  to  those  situations 
where  the  occurrence  of  injury  or  illness 
is  remote  but  possible.  Some 
commenters  noted  that  under  the  prior 
rule  the  term  "probable"  referred  to 
injuries  or  illnesses  which  were  likely  to 
occur  and  received  three  penalty  points, 
while  under  the  proposed  rule  the  term 
"likely"  in  the  same  gravity  table 
receives  five  penalty  points.  Under  the 
final  rule,  violations  processed  through 
the  regular  formula  would  be  assigned 
five  penalty  points  where  the  occurrence 
of  the  event  is  "reasonably  hkely." 
compared  to  three  points  in  the  prior 
rule  where  the  likelihood  was 
"probable."  This  change  was  supported 
•  by  some  commenters  and  is  consistent 
with  MSHA's  objective  to  refocus 


attention  on  more  serious  mine  safety 
and  health  hazards.  The  second  gravity 
table,  assessing  the  severity  of  injury  or 
illness  normally  expected,  describes  and 
allocates  penalty  points  in  the  same 
manner  as  in  the  prior  rule,  tlie  tliird 
table,  measuring  the  number  of  persons 
potentially  affected  if  the  event  occurred 
or  were  to  occur,  also  retains  the  prior 
rule's  language  and  point  allocation  for 
this  aspect  of  gravity. 

A  violation  involving  no  reasonable 
likelihood  of  a  reasonably  serious  injury 
or  illness  occurring  may  be  eligible  for 
the  single  penalty  assessment  provided 
that  the  violation  is  abated  within  tiie 
time  seLby  the  inspector.  A  full 
discussion  of  this  provision  follows  in 
S  100.4  (single  penJalty  assessment). 

100.3(f}  Demonstrated  Good  Faith  of 
the  Operator.  The  purpose  of  the  good 
faith  criterion  is  to  provide  credit  to 
operators  for  timely  correction  of  mine 
safety  and  health  hazards. 

Under  the  prior  rule,  negative  points 
from  minus  one  to  minus  10  could*have 
been  assigned  for  rapid  compliance, 
zero  points  for  normal  compliance,  and 
positive  points  from  one  to  10  could 
have  been  added  for  lack  of  good  faith. 
(Negative  points  are  those  which  are 
subtracted  fi-om  the  point  total  in 
determining  the  number  of  penalty 
points  attributable  to  a  particular 
violation). 

The  proposal  identified  and  defined 
three  categories  which  addressed  the 
timeliness  of  the  operator's  actions  to 
abate  the  violations  and  would  have 
assigned  points  ranging  from  minus  10  to 
plus  10  penalty  points.  In  the  proposal, 
minus  three  points  would  have  been 
assigned  for  good  faith  compliance.  The 
proposal  retained  the  prior  rule's  range 
for  lack  of  good  faith. 

In  the  notice  of  hearing,  M^IA 
refined  the  proposal  to  consider  a  fixed 
percentage  reduction  in  the  proposed 
penalty  amount  for  violations  processed 
through  the  regular  formula  system 
which  are  abated  within  the  time  set  by 
the  inspector.  MSHA  specifically 
requested  comments  with  respect  to  an 
appropriate  percentage  reduction.  Some 
commenters  supported  the  proposal  as 
refined  in  the  public  hearing  notice, 
while  others  objected.  Those  who 
supported  the  fixed  percentage 
reduction  generally  believed  this 
revision  would  increase  operator 
incentives  to  correct  violations  as 
quickly  as  possible.  Further,  they 
suggested  a  range  of  20-50%  as  an 
appropriate  percentage  reduction. 
However,  some  of  these  commenters  did 
suggest  that  an  additional  10-20% 
reduction  be  awarded  for  extraordinary 
abatement  efforts.  Commenters  who 
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opposed  a  fixed  percentage  reduction 
generally  believed  that  this  would  not 
provide  incentives  for  operators  to 
comply  with  the  Act.  but  would  instead 
encourage  operators  to  let  hazardous 
conditions  go  unabated  until  cited. 

After  full  review  and  evaluation  of  all 
comments,  MSHA  believes  that  a 
reduction  in  the  proposed  penalty  based 
on  operator  efforts  to  abate  safety  and 
health  hazards  promotes  the  goal  of 
providing  increased  incentives  for 
operators  to  comply  with  the  Act.  Since 
the  civil  penalty  system  by  its  very 
natiu-e  addresses  existing  hazeirds, 
timely  abatement  is  most  critical  to 
miner  safety  and  health.  Hie  good  faith 
criterion  is  the  principal  mechanism 
within  the  civil  penalty  formula  for 
recognizing  abatement,  and  MSHA 
believes  that  this  revision  encourages 
the  early  correction  of  hazardous 
conditions.  Therefore  this  section  of  the 
final  rule  has  been  revised  to  provide  a 
fixed  30%  reduction  in  a  proposed 
penalty  amount  when  an  operator 
corrects  the  hazard  within  the  time  set 
by  the  inspector,  and  the  assignment  of 
10  penalty  points  when  there  is  lack  of 
good  faith  abatement 

The  30%  reduction  would  apply  to  all 
citations  processed  through  the  regular 
formula  system  where  the  operator 
abates  the  hazard  in  the  time  set  by  the 
inspector.  Under  this  approach,  gravity, 
negligence,  size  and  history  would  be 
assessed  points  under  the  formula  and  a 
monetary  penalty  determined.  This 
amount  would  then  be  reduced  by  30% 
where  the  violation  is  abated  within  the 
time  set  by  the  inspector.  When 
abatement  occurs  after  the  time  period 
allowed  has  elapsed,  10  points  would  be 
added. 

100.3(g)  Penalty  Conversion  Table. 
This  provision  sets  out  the  table  to  be 
used  to  convert  the  total  penalty  points 
to  a  dollar  amount  which  will  comprise 
the  proposed  penalty. 

The  table  in  the  prior  rule  set  out 
individual  dollar  amounts  from  $2  to 
$10,000  corresponding  to  penalty  points 
of  from  one  to  100.  The  proposal 
eliminated  dollar  values  below  $20  in 
recognition  of  the  single  penalty 
provision.  All  other  values  remained  the 
same. 

Some  commenters  suggested  that  a 
separate  penalty  table  should  exist  for 
small  mine  operators.  MSHA  believes 
that  small  mine  operators  are  given 
adequate  consideration  under  the  size 
criterion.  However,  if  an  operator 
believes  that  a  proposed  penalty  would 
adversely  affect  the  ability  to  continue 
in  business,  additional  information  may 
be  submitted  which  could  result  in 
further  reduction.  See  following 
discussion  on  S  100.3(h).  MSHA  believes 


that  one  penalty  conversion  table  will 
provide  adequate  consideration  of  all 
factors  relating  to  violations  which  are 
processed  through  the  regular  formula 
system. 

The  final  rule  differs  from  the  table  in 
the  proposal  in  that  violations  with  15  or 
fewer  points  will  be  assessed  $30  while 
the  proposal  provided  that  violations 
with  10  or  fewer  points  would  have  been 
assessed  a  $20  penalty.  This  adjustment 
was  made  to  reflect  a  more  appropriate 
distinction  between  single  penalty  and 
regular  assessments.  This  section 
applies  only  to  those  violations  which 
are  processed  through  the  regular 
formula  system  and,  therefore,  does  not 
apply  to  single  penalty  violations  or 
those  processed  through  special 
assessments. 

100.3(h)  Effect  on  Operator's  Ability 
to  Remain  in  Business.  This  criterion 
involves  consideration  of  the  effect  of 
the  proposed  penalty  on  the  operator's 
ability  to  continue  in  business.  A 
penalty  may  be  reduced  under  this 
criterion  where  its  imposition  will 
adversely  affect  an  operator's  ability  to 
continue  in  business.  The  proposed  rule 
retained  the  language  of  the  prior  rule 
for  this  section.  Commenters  did  not 
suggest  changes  to  this  criterion  and 
MSHA  believes  that  it  is  being  applied 
equitably  and  effectively.  Therefore,  the 
prior  rule  remains  unchanged  except  for 
editorial  changes  to  conform  to  the 
Agency's  reorganized  management 
functions. 

Section  100.4  Determination  of 
Penalty:  Single  Penalty  Assessment 
This  is  a  new  section.  It  provides  for  the 
assessment  of  a  $20  single  penalty  for 
violations  which  are  not  reasonably 
likely  to  result  in  reasonably  serious 
injury  or  illness.  Single  penalty 
violations  which  are  paid  in  a  timely 
manner  will  not  be  included  in  the 
operator's  history.  MSHA  developed 
this  provision  to  permit  the  mining 
community  to  focus  its  resources  on 
those  violations  which  have  the  greatest 
impact  on  miner  safety  and  health. 
Under  the  proposal,  this  section  was 
designated  as  the  "minimum  penalty" 
assessment  procedure.  In  the  final  rule, 
MSHA  has  substituted  the  term  "single 
penalty  assessment"  to  clarify  that  $20 
is  the  only  penalty  an  operator  could 
receive  under  this  section. 

As  proposed,  this  section  provided  for 
the  assessment  of  a  fixed  single  penalty 
of  $20  for  violations  involving  low  level 
gravity  and  no  negligence.  In  the  notice 
of  public  hearing,  MSHA  included  a 
refinement  of  the  proposed  single 
penalty  provision  which  would  apply 
the  single  penalty  to  those  violations 
which  are  not  reasonably  likely  to  residt 
in  a  reasonably  serious  injury  or  illness. 


Some  commenters  supported  and 
others  objected  to  the  single  penalty 
proposal  as  refined  in  the  hearing 
notice.  Those  who  supported  this 
provision  stated  that  it  would  permit  a 
refocusing  of  resources  on  serious  safety 
and  health  hazards.  Specifically,  they 
believed  that  it  would  reduce  the  time 
and  resources  associated  with 
processing  less  serious  violations  and 
foster  a  more  cooperative  and 
productive  environment  for  achieving 
safety  and  health  in  the  mines.  Those 
who  opposed  the  proposal  stated  that  it 
would  not  result  in  improved  efficiency 
nor  would  it  result  in  a  reallocation  of 
resources  toward  the  most  hazardous 
conditions.  Further,  they  stated  that  the 
single  penalty  provision  would  not 
assure  maximum  operator  compliance 
but  would  instead  encourage  operators 
to  violate  MSHA  regulations. 

After  consideration  of  the  comments, 
MSHA  believes  that  the  single  penalty 
concept  advances  the  objectives  of  this 
rule,  and  therefore  has  included  this 
provision  in  the  final  rule.  This  provision 
permits  the  assessment  of  a  $20  penalty 
for  violations  which  are  not  reasonably 
likely  to  result  in  reasonably  serious 
injury  or  illness.  A  critical  element  in 
this  provision  is  a  requirement  that  the 
hazard  be  abated  within  the  time  set  by 
the  inspector.  U  the  hazard  is  not  abated 
within  the  time  set  by  the  inspector,  the 
violation  will  not  be  eligible  for  the  $20 
single  penalty  and  will  be  processed 
through  the  regular  assessment 
provision  (§  100.3)  or  special  assessment 
provision  (S  100.5).  which  will  result  in  a 
higher  penalty.  In  addition,  unabated 
nonserious  violations  will  subject  mine 
operators  to  more  stringent  enJForcement 
sanctions,  such  as  closure  orders  for 
failure  to  abate.  Iliis  new  provision  will 
not  alter  compliance  responsibilities  of 
either  MSHA  or  the  mine  operator. 
Accordingly,  all  violations  will  continue 
to  be  cited,  all  hazards  must  be  abated 
and  all  penalties  must  be  paid.  MSHA 
does  not  believe  that  this  new  provision 
will  either  encourage  operators  to 
violate  the  Act,  or  allow  hazards,  once 
identified,  to  remain  uncorrected. 
Abatement  remains  an  integral  part  of 
the  inspection  process.  Industry 
representatives  who  participated  in  this 
rulemaking  acknowledged  the  critical 
role  of  abatement  and  urged  the  Agency 
to  continue  its  efforts  to  assure  that  all 
hazards  are  abated  as  quickly  as 
possible. 

Some  commenters  requested  clear 
guidelines  for  defining  the  class  of 
violations  to  which  the  single  penalty 
will  be  applied.  These  commenters 
further  requested  that  the  definition  of 
"significant  and  substantial"  violations 
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as  stated  in  a  decision  of  the  Federal 
Mine  Safety  and  Health  Review 
Commission,  Secretary  of  Labor  v. 
Cement  Division.  National  Gypsum  Co., 
3  FMSHRC  822.825;  2  MSHC  1201  (1981). 
should  be  incorporated  into  the  ^al 
rule.  Under  the  final  rule,  a  $20  single 
penalty  may  be  assessed  fot  those 
violations  which  "are  not  reasonably 
likely  to  result  in  a  reasonably  serious 
injury  or  iUness."  Although  this 
definition  is  consistent  with  the 
Commission's  decision  on  "significant 
and  substantial"  violations  in  the 
National  Gypsum  case,  it  is 
independently  established  in  this 
rulemaking  and  represents  the  Agency's 
rule  with  respect  to  the  single  penalty 
provision.  MSHA  does  not  beheve  that 
further  specific  language  governing  the 
inspector's  evaluation  of  hazardous 
conditions  should  be  incorporated  into 
the  final  rule. 

Several  commenters  were  concerned 
about  the  Agency's  existing  guidelines 
for  determining  "significant  and 
substantial"  violations.  MSHA  will 
carefully  review  its  policy  for  uniform 
apphcadon  and  consistency  with  this 
nilemaking. 

MSHA  inspectors  already  make  a 
determination  as  to  which  violations  of 
the  Act  are  of  a  serious  nature.  In 
making  this  determination,  inspectors 
first  evaluate  whether  an  injury  or 
illness  is  reasonably  likely  to  occur  if 
the  violation  is  not  corrected.  Next  the 
inspector  must  evaluate  whether  the 
injury  or  illness,  were  it  to  occur,  would 
be  reasonably  serious.  In  these  areas, 
inspectors  use  their  experience, 
background  and  training  together  with 
an  evaluation  of  the  actual 
circumstances  surrounding  the  violation 
to  arrive  at  an  independent  judgment 
Where  a  violation  is  not  reasonably 
hkely  to  result  in  a  reasonably  serious 
injury  or  illness,  a  summary  review  and 
analysis  of  the  condition  or  practice  is 
conducted.  However,  when  the  gravity 
factor  is  low  and  good  faith  is 
established  through  abatement  MSHA 
does  not  believe  that  an  individualized 
analysis  of  the  negligence,  size  and 
history  criteria  is  appropriate  or 
necessary.  As  a  result  inspector  time 
would  be  saved,  permitting  MSHA  to 
focus  additional  resources  on  more 
serious  mine  hazards. 

Under  the  proposed  single  penalty 
provision,  opportimity  for  a  safety  and 
health  conference  would  be  preserved, 
but  the  scope  of  the  conference  would 
be  limited  to  issues  related  to  the 
existence  or  type  of  violation.  In 
addition,  the  statutory  right  to  contest  a 
proposed  penalty  to  the  Commission 
vrauld  continue  to  apply  to  all 


assessments  under  these  regulations. 
The  final  rule  does  not  alter  these 
concepts. 

MSHA  believes  that  the  single  penalty 
provision  will  help  achieve  improved 
health  and  safety  for  miners  by 
eliminating  the  need  to  spend 
disproportionate  amounts  of  time 
reviewing  and  processing  violations 
whose  impact  on  safety  and  health  is 
minimal  The  primary  focus  of  both 
MSHA  and  the  mining  community  must 
be  on  the  prevention  and  correction  of 
conditions  which  pose  a  serious  risk  to 
the  safety  and  health  of  miners. 
Therefore,  the  final  rule  retains  the  $20 
single  penalty  concept 

MSHA  will  carefully  review  the 
experience  gained  in  applying  this 
provision  to  assure  that  no  diminution  to 
miner  safety  or  health  results. 

Section  100.5  Determination  of 
Penalty:  Special  Assessment.  Ttda 
section  will  be  used  for  those  violations 
which  MSHA  believes  should  not  be 
processed  through  the  regular 
assessment  formida  (S  100.3)  or  single 
penalty  provision  (5  100.4).  Although 
MSHA  will  use  the  single  penalty 
provision  in  S  100.4  and  the  formula 
system  to  process  the  great  majority  of 
citations  and  orders,  the  Agency 
believes  that  there  will  be  some 
circumstances  in  which  these  provisions 
would  not  provide  an  appropriate 
assessment  For  this  reason,  the  final 
rule  retains  the  special  assessment 
provision. 

The  prior  rule  set  forth  certain 
categories  or  types  of  violations  which, 
due  to  their  nature  or  seriousness,  migjit 
not  be  appropriate  for  regular  formula 
assessment  In  the  proposed  rule,  these 
categories  were  clarified  to  specifically 
notify  persons  of  those  classes  of 
violations  which  may  be  individually 
examined  to  determine  whether  a 
special  assessment  is  necessary.  MSHA 
also  proposed  to  delete  three  categories 
of  special  assessments  review  contained 
in  the  prior  riile:  Discrimination 
violations  under  Section  105(c):  the 
failure  to  abate  a  violation  within  the 
prescribed  period;  and  violations  by 
independent  contractors.  The  Agency 
proposed  this  action  because  it  believed 
that  these  categories  of  violations  would 
be  adequately  assessed  under  other 
provisions  of  this  rule. 

Several  commenters  desired  to  see  the 
special  assessment  provision  ehminated 
or  restricted  to  situations  involving  an 
extraordinarily  high  degree  of 
negligence.  Other  commenters  believed 
that  the  categories,  as  proposed,  were 
reasonable.  After  reviewing  the 
comments,  MSHA  believes  that  there 
are  certain  categories  of  violations  for 


which  an  individual  review  process  is 
necessary.  Where  a  special  assessment 
is  made,  it  should  be  noted  that  it  is  still 
based  upon  the  facts  and  circimistances 
surrounding  the  particular  violation. 
Narrative  findings  are  issued  in  support 
of  the  consideration  given  to  the  six 
criteria. 

In  the  final  rule.  MSHA  has  deleted 
the  proposed  special  assessment 
category  for  a  pattern  of  violations.  If  a 
mine  were  determined  to  have  a  pattern 
of  violations,  the  Agency  believes  that 
an  appropriate  assessment  could  be 
made  using  one  of  the  remaining  specifd 
assessment  categories.  MSHA  has  also 
retained  discrimination  violations  under 
Section  106(c)  as  a  special  assessment 
category  because  the  single  penalty  and 
regular  assessment  provisions  would  not 
adequately  evaluate  these  violations. 
The  rule  permits  certain  discrimination 
violations  to  be  processed  under  the 
special  assessment  provision.  The 
following  categories  have  been  adopted 
in  the  final  rule: 

(1)  Violations  Involving  fatalities  and 
serious  injuries; 

(2)  Violations  involving  an 
unwarrantable  failure  to  comply  with 
mandatory  health  and  safety  standards; 

(3)  Operation  of  a  mine  in  the  face  of 
a  closure  order 

(4)  Failure  to  permit  an  authorized 
representative  of  the  Secretary  to 
perform  an  inspection  or  investigation; 

(5)  Violations  for  which  individuals 
are  personally  liable  under  Section 
110(c)  of  the  Act 

(6)  Violations  involving  an  imminent 
danger. 

(7)  Discrimination  violations  under 
Section  105(c)  of  the  Act  and 

(8)  Violations  involving  an 
extraordinarily  high  degree  of 
negligence  or  gravity  or  other  unique 
aggravating  circumstances. 

In  making  determinations  with  repect 
to  special  assessments,  the  final  rule 
differs  from  the  prior  rule  in  that  neither 
the  nature  nor  the  seriousness  of  a 
particular  violation  will  automatically 
result  in  a  special  assessment  When  a 
violation  falls  within  one  of  the 
enumerated  categories,  MSHA  will 
conduct  an  individual  review  to 
determine  whether  a  special  assessment 
is  proper.  If  this  review  reveals  that  the 
violation  can  be  appropriately  assessed 
under  another  provision  of  the  rule,  it 
will  be  processed  under  that  provision. 

Whenever  MSHA  elects  to  waive  the 
use  of  the  formula  in  1 100.3  on  the  basis 
that  unique  aggravating  circumstances 
are  involved,  the  parties  will  be  fully 
informed  as  to  the  basis  for  this  actiotu 

Section  100.6    Procedures  for  Review 
of  Citations  and  Orders.  The 


Federal  Register  /  Vol.  47.  No.  99  /  Friday.  May  21.  1962  /  Rules  and  RegulatJona 


22293 


requirements  and  administrative 
procedures  for  review  of  citations  and 
orders  by  MSHA  were  contained  in 
§  100.5  of  the  prior  rule.  Through  this 
process,  MSHA  evaluated  all  citations 
and  orders.  The  review  process  also 
provided  the  parties  an  opportunity  to 
submit  additional  information  and  to 
request  a  conference  regarding  a 
violation. 

The  final  rule  redesignates  this 
Section  as  100.6  and  makes  changes  in 
the  administrative  procedures  of  this 
review  process  to  reflect  MSHA's 
reorganized  management  functions.  A 
major  purpose  of  this  realignment  of 
management  responsibilities  is  to  better 
focus  the  process  for  review  of  citations 
and  orders  on  the  safety  and  health 
issues  involved.  MSHA  believes  that  it 
will  improve  safety  and  health  to  more 
directly  involve  those  who  issue  the 
citations  and  orders  in  the  process 
established  for  review  of  these  actions. 
Therefore,  mine  operators  and  the 
miners  or  their  representatives  at  the 
mine  will  be  afforded  an  opportunity  to 
discuss  safety  and  health  issues  after 
the  inspection.  MSHA  District  Managers 
will  now  be  fully  responsible  at  all 
phases  of  the  process  for  the  review  of 
all  citations  and  orders.  This  transfer  of 
functions  will  permit  the  mining 
community  to  address  in  a  more 
effective  manner  all  of  the  relevant 
safety  and  health  factors  related  to  a 
violation.  In  addition.  MSHA  intends  to 
make  the  inspector's  evaluation 
regarding  factors  bearing  on  each 
violation  available  to  mine  operators 
and  the  miners  or  their  representatives 
at  the  mine.  These  evaluations  will  be 
made  available  at  the  time  of  the 
issuance  of  the  citations  and  orders. 
Some  commenters  questioned  the 
effect  of  MSHA's  reorganization  on  the 
rights  and  opportunities  afforded  the 
parties  under  the  prior  rule.  The  final 
rule  deletes  the  administrative 
procedures  for  review  of  citations  and 
orders  used  by  the  MSHA  Office  of 
Assessments  which  were  contained  in 
the  prior  regulation.  This  revision 
permits  MSHA  District  Managers  to 
develop  and  implement  procedures  for 
the  review  of  citations  and  orders. 
Neither  the  final  rule  nor  the  Agency's 
transfer  of  functions  for  the  review  of 
citations  and  orders  alters  the  principles 
of  the  prior  regulation.  The  final  rule 
retains  the  requirement  for  prompt 
MSHA  review  of  all  citations  and 
orders.  This  initial  level  of  review  will 
be  conducted  during  the  inspection 
closeout  conference  or  at  a  time 
reasonably  convenient  to  the  parties. 
The  final  rule  also  retains  the  right  of 
any  party  to  submit  additional  facts  or 


to  request  a  safety  and  health 
conference  within  10  days  of  notice  by 
MSHA  of  the  right  to  a  conference.  As 
existed  imder  the  prior  rule,  the  mine 
operator  and  the  miners  or  their 
representatives  at  the  mine  may  request 
a  conference.  A  conference  request  may 
also  include  a  request  to  be  notified  of. 
and  to  participate  in.  a  conference 
initiated  by  another  party.  The  safety  and 
health  conference  request  is  to  be  made 
with  the  MSHA  District  Office.  Where  a 
request  is  granted,  conferences  will  be 
promptly  conducted.  Therefore,  under 
the  final  rule  there  is  no  change  in  the 
substantive  rights  and  opportunities  of 
the  parties. 

Several  commenters  objected  that  the 
transfer  of  the  citation  and  order  review 
process  to  the  MSHA  District  Offices, 
and  the  involvement  of  MSHA 
inspectors  in  the  process,  could  result  in 
less  time  available  for  conducting 
inspections.  With  the  transfer  of 
responsibility.  MSHA  inspectors  will 
participate  in  the  review  of  the  citations 
and  orders  issued  in  the  manner 
considered  necessary  by  ihe  District 
Manager  for  the  resolution  of  issues. 
However,  MSHA  believes  that 
involvement  of  inspectors  in  the  review 
process  will  lead  to  better 
communication  and  improved 
cooperation  between  MSHA  and  the 
mining  community.  In  addition,  MSHA 
believes  that  this  final  rule  together  with 
the  realignment  of  MSHA  functions  will 
result  in  greater  efficiency  and 
effectiveness,  facilitating  MSHA's 
compliance  inspection  activities.  Under 
the  prior  rule,  MSHA  inspectors,  upon 
request,  provided  additional  information 
to  assessment  conference  officers  with 
respect  to  clarification  of  issues 
concerning  a  citation.  The 
reorganization  of  the  conference 
function  should  reduce  the 
administrative  and  paperwork 
requirements  associated  with  this 
function  and  result  in  a  more  timely  and 
effective  process. 

Section  100.7   Notice  of  Proposed 
Penalty:  Notice  of  Contest.  This  section 
sets  out  the  circimistances  under  which 
a  notice  of  proposed  penalty  will  be 
served  on  the  parties,  the  procedures  for 
contesting  a  notice  of  proposed  penalty, 
and  when  a  proposed  penalty  becomes 
final. 

The  prior  rule  set  forth  the  instances 
which  resulted  in  the  issuance  of  a 
proposed  penalty.  All  are  retained  in  the 
final  rule,  except  the  provision  for  the 
issuance  of  a  proposed  penalty  upon  the 
expiration  of  33  days  from  the  service  of 
the  results  of  the  initial  review.  This  has 
been  deleted  to  be  consistent  with  the 
revisions  made  to  the  final  rule's 


procedure  for  review  of  citations  and 
orders  (S  100.6).  In  addition,  the  final 
rule  makes  changes  in  nomenclature. 

Section  100.8    Service.  This  section 
differs  from  the  prior  rule  in  that  a  third 
category  is  added  providing  for  service 
of  proposed  civil  penalties  upon 
operators  who  fail  to  file  under  30  CPR 
Part  41  (Notification  of  Legal  Identity). 
Operators  within  this  category  will 
receive  service  at  their  last  known 
business  address  recorded  with  MSHA. 
Also,  for  the  reasons  outlined  in  this 
preamble  discussion  of  9  §  100.6  and 
100.7,  two  nonsubstantive  wording 
changes  were  necessary  to  conform  the 
rule  to  MSHA's  reorganized 
management  functions. 

UL  Drafting  Infoimatioii 

The  principal  persons  responsible  for 
preparing  this  final  rule  are:  Patricia  W. 
Silvey.  Office  of  Standards.  Regulations 
and  Variances,  Mine  Safety  and  Health 
Administration;  and  M.  Peter  Garcia  and 
William  B.  Moran,  Office  of  the 
Sohcitor,  Department  of  Labor. 

IV.  Execntive  Order  12291 

This  regulation  is  not  a  "major  rule" 
under  the  terms  of  the  Executive  Order. 
The  final  rule  streamlines  the  civil 
penalty  process  and  reduces 
administrative  requirements  associated 
with  processing  violations. 

V.  RegulatCMy  Flexibility  Act 

The  final  rule  is  exempt  from  the 
requirements  of  this  Act  because  the 
proposal  was  published  prior  to  Jitnuary 
1, 1981.  However.  MSHA  has  considered 
the  economic  impact  of  this  rule  on 
small  businesses  and  beUeves  that  the 
rule  will  have  a  favorable  impact  on 
small  businesses  because  it  reduces 
administrative  efforts  and  costs 
associated  with  processing  violations. 

VI.  Paperwork  Reduction  Act 

This  regulation  does  not  contain 
paperwork  requirements  for  mine 
operators.  However,  this  final  rule  is 
expected  to  reduce  internal  paperwork 
requirements  for  MSHA.  through  the 
reduction  of  administrative  efforts 
where  "single  penalty"  assessments  are 
made. 

list  of  Subjects  in  30  CFR  Part  100 

Mine  safety  and  health.  Penalties. 

Dated:  April  29. 1982. 

Ford  B.  Ford, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

This  final  rule  revises  Subchapter  P. 
Part  100  of  Chapter  I.  Title  30  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 
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SUBCHAPTER  P-CIV1L  PENALTIES  FOR 
VIOLATIONS  OF  THE  FEDERAL  MINE 
SAFETY  AND  HEALTH  ACT  OF  1977 

PART  100— CRITERIA  AND 
PROCEDURES  FOR  PROPOSED 
ASSESSMENT  OF  CIVIL  PENALTIES 

Sec. 

100.1  Scope  and  purpose. 

100.2  Applicability. 

100.3  Determination  of  penalty:  regular 
assessment. 

100.4  Determination  of  penalty;  single 
penalty  assessment. 

100.5  Determination  of  penalty:  special 
assessment. 

100.6  Procedures  for  review  of  citations  and 
orders;  procedures  for  assessment  of 
civil  penalties  and  conferences. 

100.7  Notice  of  proposed  penalty:  notice  of 
contest 

100.8  Service. 

Authority:  Sees.  105, 110.  508  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977  Pub.  L 
91-173,  as  amended  by  Pub.  L.  95-164,  91  Stat. 
1303  and  1311,  83  Stat.  803  (30  U.S.C.  815,  820 
and  957). 

§  100.1    Scope  and  purpose. 

This  part  sets  forth  the  criteria  and 
procedures  for  the  proposed  assessment 
of  civil  penalties  under  sections  105  and 
110  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977  (Act).  The  purpose  of 
this  part  is  to  provide  a  fair  and 
equitable  procedure  for  the  application 
of  the  statutory  criteria  in  determining 
proposed  penalties  for  violations,  to 
maximize  the  incentives  for  mine 
operators  to  prevent  and  correct 
hazardous  conditions,  and  to  assure  the 
prompt  and  efficient  processing  and 
collection  of  penalties. 

§100.2    Appilcabfflty. 

The  criteria  and  procedures  contained 
in  this  part  are  applicable  to  all 
evaluations  and  proposed  assessments 
of  civil  penalties  for  violations  of  the 
Act,  and  the  standards  and  regulations 
promulgated  pursuant  to  the  Act.  The 
Mine  Safety  and  Health  Administration 
(MSHA),  United  States  Department  bf 
Labor,  shall  review  each  citation  and 
order  and  shall  make  proposed 
assessments  of  civil  penalties. 

§  100.3    Determination  of  penalty  amount; 
regular  assessment 

(a)  General.  The  amount  of  the  civil 
penalty  proposed  shall  be  based  upon 
the  formula  set  forth  in  this  section.  The 
formula  is  based  on  the  general  criteria 
described  in  sections  105(b)  and  llO(i)  of 
the  Act.  These  criteria  are: 

(1)  The  appropriateness, of  the  penalty 
to  the  size  of  the  business  of  the 
operator  charged; 

(2)  The  operator's  history  of  previous 
violations; 


(3)  Whether  the  operator  was 
negligent; 

(4)  The  gravity  of  the  violation; 

(5)  The  demonstrated  good  faith  of  the 
operator  charged  in  attempting  to 
achieve  rapid  compliance  after 
notification  of  a  violation;  and 

(6)  The  effect  of  the  penalty  on  the 
operator's  ability  to  continue  in 
business. 

The  penalty  amount  in  a  regular  case 
shajl  be  determined  by  Hrst  assigning 
the  appropriate  number  of  penalty 
points  to  the  violation  by  using  the 
appropriate  criteria  and  tables  set  forth 
in  this  section.  The  number  of  penalty 
points  assigned  for  all  criteria  will  then 
be  totaled,  and  the  point  acctmiulation 
converted  into  a  dollar  amount  by  using 
the  penalty  conversion  table  in 
paragraph  (g)  of  this  section.  Where 
appropriate,  this  penalty  amount  will  be 
adjusted  for  demonstrated  good  faith  in 
accordance  with  §  100.3(f). 

(b)  The  appropriateness  of  the  penalty 
to  the  size  of  the  operator's  business. 
The  appropriateness  of  the  penalty  to 
the  size  of  the  production  operator's 
business  is  calculated  by  using  both  the 
size  of  the  mine  dted  and  the  size  of  the 
controlling  entity  of  which  the  mine  is  a 
part.  This  criterion  may  account  for  a 
maximum  of  15  penalty  points  for 
production  operators.  The  size  of  an 
independent  contractor  will  be 
measured  by  the  amount  of  hours 
worked  in  all  mining  activities  and  may 
account  for  a  maximum  of  10  penalty 
points.  The  size  will  be  evaluated  by 
selecting  the  appropriate  number  of 
penalty  points  from  Tables  I  to  V.  As 
used  in  the  Tables  below,  the  terms 
"aimual  tonnage"  and  "annual  hours 
worked"  mean  tonnage  produced  and 
hours  worked  in  the  previous  calendar 
year,  or.  in  the  case  of  a  mine  opened  or 
owned  less  than  one  full  calendar  year, 
the  tonnage  and  hours  worked  prorated 
to  an  annual  basis. 

Table  I.— Size  of  Coal  Mine 


POOBlt^ 

points 

0  lo  1S0OO 

Ovw  15,000  to  30,000 

Over  30,000  to  SO/XW 

Om  m.nno  In  inn.nnn                   

Oxw  <on,iXW  •o  JOOnOO 

Over  200,000  to  300.000..             „ 

f>«ranftnnntn  vyinnft 

Over  500,000  to  800,000 

Over  S00,000  to  1.1  nUMon — 

Over  1.1  to  2  m«toi...._ 

0y«r  2  fflMon 

10 

Tabi  f  II.— Size  of  Controlung  Entity- 
Goal  Mine 

Annual  tonnag* 

Penalty 
.  points 

0  to  innono 

0 

Over  100000  to  700,000. _. 

1 

Ovm  700000  lr>  1  S  "P^Ko" 

2 

Over  1  5  miWon  to  5  miWon 

3 

Over  5  mrifion  to  10  miKon 

4 

Over  in  mWon 

5 

Table  III.— Size  of  Metal/Nonmetal  Mine 

Annual  hours  «M)i1ted  al  mine 

Penalty 
points 

0  to  10.000 

0 

Over  10  000  to  20  000               _ 

1 

Over  20.000  to  30.000 -_    

2 

rxo  w  nnn  to  An  nnn        

3 

Duo  nnnnnin  innnnn 

4 

Over  100.000  to  200,000 ..            ..„     

5 

Over  200.000  to  300.000 „_ 

rvar  vn  nm  ir>  WW  nnn 

6 

7 

Qufm  c^onoOO  to  700  000 

6 

Over  700.000  to  1  million  -            _ 

0 

Ovflr  1  million _...- 

10 

Table  IV.— Size  of  Controlunq  Entity- 
Metal/Nonmetal  Mine 


Annual  hours  urarkaid 

PenaBy 
pomls 

0  to  60.000.         _                                      

0 

rvor  itn  non  tr>  100  nnn 

1 

n>«w  *no,nnn  ir,  arm  nnn    

2 

Omt  OOO  000  in  .')  milkon       „,      ,,, 

3 

Over  3  million  tO  9  '«P*0*1...- - _ 

4 

s 

Table  v.— Size  of  Independent  Contractor 


Annual  hours  twxtisd  at  M  mines 

PeraMy 

poims 

n  In  in.ooQ 

0 

Over  10.00010  20,000....      „               _.        _. 

1 

ryjo,  ponoo  In  inooo 

2 

Over  30.000  to  60,000 ._ 

Over  60.000  to  100,000 

Over  100.000  to  200,000...       ._    _.       ._ _... 

Over  200,000  to  300.000 

Over  300,000  to  500,000..- 

Over  500,000  to  TOaOOO 

Over  700,080  to  1  miWan                             

OvBT  1  million 

10 

(c)  History  of  previous  violations. 
History  is  based  on  the  number  of 
assessed  violations  in  a  preceding  24- 
month  period.  Only  violations  that  have 
been  paid  or  finally  adjudicated  will  be 
included  in  determining  history. 
However,  violations  which  receive  a 
single  penalty  assessment  imder  S  100.4 
and  are  paid  in  a  timely  manner  will  not 
be  included  in  the  computation.  The 
history  of  previous  violations  may 
account  for  a  maximum  of  20  penalty 
points.  For  mine  operators,  the  penalty 
points  will  be  calculated  on  the  basis  of 
the  average  number  of  assessed 
violations  per  inspection  day  (Table  VI). 
For  independent  contractors,  penalty 
points  will  be  calculated  on  the  basis  of 
the  average  number  of  violations 
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assessed  per  year  at  all  mines  (Table 
VII). 

Table  VI.— Mine  Operators 


Vniatiora  per  impaction  dny 

■w 

oinna    .               

0 

OvarOatoOS            

2 

Ovnr  n  <i  to  n  7                                      ,     ,, 

OvarOTtoOB                     

Over  0.9  ID  1.1 _...          

8 

Over  1  lln  1  a 

10 

Over  1  ami. S 

12 

Over  1.5  ID  1.7 ._     

Over  17  to  1.9 „ 

Over  ia«l>!»l 

18 

OvarJI                           

20 

Table  VII.— Independent  Contractors 


Number  ol  vidalions 

■w 

1  to  5 ..„.    _ 

R  tn  in          

-0 

2 

11  to  15    

4 

16  to  20...„ 

e 

?i  io?s   

s 

'fim.an                      

ai  ina«;    _ 

10 
12 

afitnjn    ,    , 

14 

*1  10*5, , 

16 

4Rtn  5n    

18 

Over  50. ......         .     .„     __ _ 

20 

(d)  Negligence.  Negligence  is 
committed  or  omitted  conduct  which 
falls  below  a  standard  of  care 
established  under  the  Act  to  protect 
persons  against  the  risks  of  harm.  The 
standard  of  care  established  under  the 
Act  is  that  the  operator  of  a  mine  owes  a 
high  degree  of  care  to  the  miners.  A 
mine  operator  is  required  to  be  on  the 
alert  for  conditions  and  hazards  in  the 
mine  which  affect  the  safety  or  health  of 
the  employees  and  to  take  the  steps 
necessary  to  correct  or  prevent  such 
conditions  or  practices.  For  purposes  of 
assessing  a  penalty  under  this  Part, 
failure  to  do  so  is  negligence  on  the  part 
of  the  operator.  The  negligence  criterion 
gives  appropriate  consideration  to  the 
factors  relating  to  an  operator's  failure 
to  exercise  a  high  degree  of  c£ire  to 
protect  miners  from  safety  or  health 
hazards.  When  applying  this  criterion, 
MSHA  considers  actions  taken  by  the 
operator  to  prevent  or  correct  conditions 
or  practices  which  caused  or  allowed 
the  violation  to  exist.  In  determining  the 
operator's  diligence  in  protecting  miners 
in  any  given  hazard  situation,  due 
recognition  is  given  to  mitigating 
circumstances  which  explain  the 
operator's  conduct  in  minimizing  or 
eliminating  a  hazardous  condition. 
Mitigating  circumstances  may  include, 
but  are  not  limited  to,  actions  which  an 
operator  has  taken  to  prevent,  correct, 
or  limit  exposure  to  mine  hazards.  This 
criterion  may  contribute  a  maximum  of 
25  penalty  points,  based  on  conduct 
evaluated  according  to  Table  VIII. 


Table  Vlll— Negligence 


Calagafie* 


No 

(The  operator  egierciaed  dlKgenca  and  oouU  not 
have  knot*n  o(  the  vidalm  ooraMon  or  prac- 
tice.) 

Low  negligence _ _ 

(The  operator  knew  or  should  have  known  a* 
the  violative  condition  or  prackea,  but  there 
are  considerable  mMgalino  ciruiniMwioes.) 

Moderate  negkgenca. _ _ 

(The  operator  knew  or  should  have  known  ol 
the  vioiatrve  condition  or  practice,  but  lh»s 
are  mitigating  circumstances.) 
High  negligence x ,       


(The  operator  knew  or  should  have  known  ol 

the  violative  concStion  or  practtca,  and  there 
are  no  mitigaling  circumstances.) 

RecMess  disregard. _ _ 

(The  operator  displayed  conduct  which  exhibits 
ttie  absence  ol  the  skghtesl  degree  of  care.) 


10 


15 


20 


(e)  Gravity.  Gravity  is  an  evaluation 
of  the  seriousness  of  the  violation  as 
measured  by  the  likelihood  of  the 
occurrence  of  the  event  against  which  a 
standard  is  directed,  the  severity  of  the 
illness  or  injury  if  the  event  occurred  or 
were  to  occur,  and  the  number  of 
persons  potentially  affected  if  the  event 
occurred  or  were  to  occur.  This  criterion 
may  contribute  a  maximum  of  30 
penalty  points,  with  up  to  10  points 
derived  from  each  of  the  following 
tables  (Tables  IX  to  XI): 

Table  IX— Ukeuhooo 


Lkeanod  of  occun«noe 


Nolkelhood- 
Unlikely.. 


Reasonably  likely .. 

Highly  Kkely 

Occutrad 


poims 


0 
2 

5 

7 

10 


Table  X.— SEVERrrv 


Severity  o«  injury  or  illness  il  the  event  occwred 
or  iMratooocur 


No  km  work  day* - 


(AH  occupational  iniuries  and  Anesses  as  de- 
lined  in  30  CFR  Part  SO  except  those  iswd 
below.) 

Lost  work  days  or  restricted  duty 

(Any  iniury  or  ilness  which  wouM  cause  Ihe 
injured  or  ■  person  to  tose  one  U  day  of 
work  or  more  after  the  day  ol  the  mjury  or 
illness,  or  which  wouM  cause  one  lul  day  or 
more  ol  restricted  duty.) 

Permanently  disabl«>g 

(Any  injury  or  illness  which  wouM  be  Kkely  to 
rsauKin  the  total  or  parlal  kjss  of  the  use  ol 
any  member  or  tundion  of  the  body.) 

Fatal....- _.„ _ _ 

(Any  woik-relatod  Injury  or  ilness  resuWng  in 
death,  or  which  has  a  reasonable  potential  to 
cause  deathj 


Penalty 


10 


Table  XI.— Persons  Potentially  Affected 

Number  of  persons  potentially  affected  if  tie 
event  occurred  or  were  to  occur 

Penalty 
points 

0 _  , 

0 

1 

1 

2 _ 

2 

3 __ 

4 

Table  XI.— Persons  Potentially 
Affected — Contuiuad 


Number  of  persons  potanlialy  afledad  I  tia 
event  oocunod  or  ware  to  occur 

F«analiy 
poin» 

4  to  5. 

6 

•  loa 

abmilhaiia 

tf 

(f)  Demonstrated  good  faith  of  the 
operator  in  abating  the  violation.  This 
criterion  provides  a  30%  reduction  in  the 
penalty  amount  of  a  regidar  assessment 
where  the  operator  abates  the  violation 
in  the  time  set  by  the  inspector.  Where 
the  operator  does  not  abate  within  the 
time  set  by  the  inspector,  10  penalty 
points  will  be  assigned. 

(g)  Penalty  conversion  table.  The 
penalty  conversion  table  shall  be  used 
to  convert  the  accumulation  of  penalty 
points  to  the  appropriate  proposed 
monetary  assessment 


Penalty  Conversion  Table 

PDinIa 

PtaM* 

IS  or  fewer 

taa 

16 

17 

«« 

IB 

19 

«■ 

20 

?1 

4j 

» 

48 

•• 

23 

M 

» 

26 

27    . 

fa 

?S 

aa 

29 

(4 

30 

ao 
« 

M» 

114 

31    -  - 

a? 

33 

34 

ia 

130 
140 

as 

36 

37 

190 
MO 
170 

too 

106 

an 

3B 

ao 

<i 

45 

210 

43 

225 

44 ,,, 

240 

«5 

2S6 

46 

275 

47 

306 

326 

411 

49_ 

50 

9*5 

Si 

970 
306 
420 

S2 

sa 

54 

446 

55 _            

470 
500 

56 

57 

630 

«> 

seo 

S9 

500 

60 

620 

61 

065 

62 

690 

S3 

726 

64 

700 

65 

000 

66 , 

040 

67.. 

6fi 

020 
000 

69 

70 

ijoeo 

1.100 
l;tSO 
1.200 
1.2S0 

71 

72 

73 _ 

74 

75 
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Penalty  Conversion  Table— Continued 

Points 

Penalty 

76        

1.300 

77           

1,400 

78                       .;_ 

1,500 

79 

80 - — 

81     „ 

1,600 
1,700 
1,900 

82       

2,100 

83         .    

2.300 

84                 _ 

2,500 

85 - 

86 _...„ 

87      .._     _     .     

2.700 
3.000 
3.400 

88          

3.800 

89                      _ _ 

4,200 

90                                              „ 

4,600 

9 1    .  .._ 

5,000 

92       _ 

5.500 

93                      _.     _ „ 

6,000 

94    

6,500 

95  _ 

7,000 

96         

7,500 

97        

8,000 

98 

8,500 

99                                             

9,000 

100 

10,000 

(h)  The  effect  on  the  operator's  ability 
to  continue  in  business.  It  is  initially 
presumed  that  the  operator's  ability  to 
continue  in  business  will  not  be  affected 
by  the  assessment  of  a  civil  penalty.  The 
operator  may  submit  information  to  the 
District  Manager  concerning  the 
business  fmancial  status  to  show  that 
payment  of  the  penalty  will  affect  the 
operator's  ability  to  continue  in 
business.  If  the  information  provided  by 
the  operator  indicates  that  the  penalty 
will  adversely  affect  the  ability  to 
continue  in  business  the  penalty  may  be 
adjusted. 

§  100.4    Determination  of  penalty;  single 
penalty  assessment 

An  assessment  of  $20  may  be  imposed 
as  the  civil  penalty  where  the  violation 
is  not  reasonably  likely  to  result  in  a 
reasonably  serious  injury  or  illness,  and 
is  abated  within  the  time  set  by  the 
inspector.  If  the  violation  is  not  abated 
within  the  time  set  by  the  inspector,  the 
violation  will  not  be  eligible  for  the  $20 
single  penalty  and  will  be  processed 
through  either  the  regular  assessment 
provision  (S  100.3)  or  special  assessment 
provision  (§  100.5). 

§  100.5    Determination  of  penalty;  specM 
assessment 

MSHA  may  elect  to  waive  the  regular 
assessment  formula  ({  100.3]  or  the 
single  assessment  provision  (§  100.4)  if 
the  Agency  determines  that  conditions 
surrounding  the  violation  warrant  a 
special  assessment.  Although  an 
effective  penalty  can  generally  be 
derived  by  using  the  regular  assessment 


formula  and  the  single  assessment 
provision,  some  types  of  violations  may 
be  of  such  a  nature  or  seriousness  that  it 
is  not  possible  to  determine  an 
appropriate  penalty  under  these 
provisions.  Accordingly,  the  following 
categories  will  be  individually  reviewed 
to  determine  whether  a  special 
assessment  is  appropriate: 

(a)  Violations  involving  fatalities  and 
serious  injuries; 

(b)  Unwarrantable  failure  to  comply 
with  mandatory  health  and  safety 
standards; 

(c)  Operation  of  a  mine  in  the  face  of 
a  closure  order, 

(d)  Failure  to  permit  an  authorized 
representative  of  the  Secretary  to 
perform  an  inspection  or  investigation; 

(e)  Violations  for  which  individuals 
are  personally  liable  under  Section 
110(c)  of  the  Act; 

(fi  Violations  involving  an  imminent 
danger; 

(g)  Discrimination  violations  under 
Section  105(c]  of  the  Act;  and 

(h)  Violations  involving  an 
extraordinarily  high  degree  of 
negligence  or  gravity  or  other  unique 
aggravating  circumstances. 
When  MSHA  determines  that  a  special 
assessment  is  appropriate,  such  special 
assessment  shall  take  into  account  the 
criteria  enumerated  in  §  100.3(a).  All 
findings  shall  be  in  narrative  form. 

§  100.6    Procedures  for  review  of  citations 
and  orders;  procedures  for  assessment  of 
civil  penalties  and  conferences. 

(a)  All  parties  shall  be  afforded  the 
opportunity  to  review  with  MSHA  each 
citation  and  order  issued  during  an 
inspection. 

(b)  Upon  notice  by  MSHA,  all  parties 
shall  have  10  days  within  which  to 
submit  additional  information  or  request 
a  safety  and  health  conference  with  the 
District  Manager  or  designee.  A 
conference  request  may  include  a 
request  to  be  noticed  of,  and  to 
participate  in,  a  conference  initiated  by 
another  party. 

(c)  It  is  within  the  sole  discretion  of 
MSHA  to  grant  a  request  for  a 
conference  and  to  determine  the  nature 
of  the  conference. 

(d)  When  a  conference  is^conducted, 
the  parties  may  submit  ally  additional 
relevant  information  relating  to  the 
violation,  either  prior  to  or  at  the 
conference.  To  expedite  the  conference, 

-  the  official  assigned  to  the  case  may 


contact  the  parties  to  discuss  the  issues 
involved  prior  to  the  conference. 

(e)  MSHA  will  consider  all  relevant 
information  submitted  in  a  timely 
maimer  by  the  parties  with  respect  to 
the  violation.  When  the  facts  warrant  a 
finding  that  no  violation  occurred,  the 
citation  or  order  will  be  vacated. 

(f)  All  citations  which  have  been 
abated  and  all  orders  will  be  promptly 
referred  by  the  District  Manager  to  the 
Office  of  Assessments. 

(g)  The  Office  of  Assessments  will  use 
the  citations,  orders,  and  inspector's 
evaluation  as  the  basis  for  determining 
the  appropriate  amount  of  a  proposed 
penalty. 

i  100.7    Notice  of  proposed  penalty;  notice 
of  contest 

(a)  A  notice  of  proposed  penalty  will 
be  issued  and  served  by  certified  mail 
upon  the  party  to  be  charged  and  by 
regular  mail  to  the  representative  of 
miners  at  the  mine  after  the  time 
permitted  to  request  a  conference  under 
§  100.6  expires,  or  upon  the  completion 
of  a  conference,  or  upon  review  by 
MSHA  of  additional  information 
submitted  in  a  timely  manner. 

(b)  Upon  receipt  of  the  notice  of 
proposed  penalty,  the  party  charged 
shall  have  30  days  to:  (1)  Pay  the 
proposed  assessment  (acceptance  by 
MSHA  of  payment  tendered  by  the 
party  charged  will  close  the  case);  or,  (2) 
notify  MSHA  in  writing  of  the  intention 
to  contest  the  proposed  penalty.  The 
Office  of  Assessments  shall  provide  a 
return  mailing  card  with  each  notice  of 
proposed  penalty  to  be  used  by  the 
party  charged  to  request  a  hearing 
before  the  Federal  Mine  Safety  and 
Health  Review  Commission  under 
Section  105  of  the  Act.  Such  a  request 
must  be  sent  to  the  address  listed  on 
such  notification.  When  MSHA  receives 
the  notice  of  contest,  it  shall 
immediately  advise  the  Commission  of 
such  notice,  and  shall  promptly  forward 
the  case  to  the  Office  of  the  Solicitor.  No 
proposed  penalty  which  has  been 
contested  before  the  Commission,  shall 
be  compromised,  mitigated  or  settled 
except  with  the  approval  of  the 
Commission. 

(c)  The  failure  to  pay  or  to  contest  the 
proposed  penalty  within  30  days  of 
receipt  of  notice  thereof  shall  result  in 
the  proposed  penalty  being  deemed  a 
final  order  of  the  Commission  and  not 
subject  to  review  by  any  court  or 
agency. 
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§100.9    Service. 

(a)  All  operators  are  required  by  30 
CFR  Part  41  {Notification  of  Legal 
Identity)  to  file  with  MSHA  the  name 
and  address  of  record  of  the  operator. 
All  representatives  of  miners  are 
required  by  30  CFR  Part  40 
(Representative  of  Miners)  to  file  with 
MSHA  the  mailing  address  of  the  person 
or  organization  acting  in  a 
representative  capacity.  Proposed 
penalty  assessments  delivered  to  those 
addresses  shall  constitute  service. 

(b)  If  any  of  the  parties  choose  to  have 
proposed  penalty  assessments  mailed  to 
a  different  address,  the  Office  of 
Assessments  must  be  notified  in  writing 
of  the  new  address.  Delivery  to  this 
address  shall  also  constitute  service. 

(c)  Service  for  operators  who  fail  to 
file  under  30  CFR  Part  41  will  be  upon 
the  last  known  business  address 
recorded  with  MSHA. 

(FR  Doc.  13-12064  Filed  4-29-82:  3:24  pm] 
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DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  specify,  in 
accordance  with  applicable  law  and  on 
the  basis  of  information  available  to  the 
Department  of  Labor  from  its  study  of 
local  wage  conditions  and  from  other 
sources,  the  basic  hourly  wage  rates  and 
fringe  beneBt  payments  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  the  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  such  prevailing  rates  and  fringe 
benefits  have  been  made  by  authority  of 
the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3, 1931.  as  amended  (46  Stat. 
1494,  as  amended,  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  1.1  (including  the  statutes  listed  at 
36  FR  306  following  Secretary  of  Labor's 
Order  No.  24-70]  containing  provisions 
for  the  payment  of  wages  which  are 
dependent  upon  determination  by  the 
Secretary  of  Labor  under  the  Davis- 
Bacon  Act;  and  pursuant  to  the 
provisions  of  part  1  of  subtitle  A  of  title 
29  of  Code  of  Federal  Regulations, 
Procedure  for  Predetermination  of  Wage 
Rates  (37  FR  21138)  and  of  Secretary  of 
Labor's  Orders  12-71  and  15-71  (36  FR 
8755.  8756).  The  prevailing  rates  and 
fringe  benefits  determined  in  these 
decisions  shall,  in  accordance  with  the 
provisions  of  the  foregoing  statutes, 
constitute  the  minimum  wages  payable 
on  Federal  and  federally  assisted 
construction  projects  to  laborers  and 
mechanics  of  the  specified  classes 
engaged  on  contract  work  of  the 
character  and  in  the  localities  described 
therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  procedure 
thereon  prior  to  the  issuance  of  these 
determinations  as  prescribed  in  5  U.S.C. 
553  and  not  providing  for  delay  in 
effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determination  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination  decisions 
are  effective  from  their  date  of 


pubUcation  in  the  Federal  Register 
widtout  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 
Accordingly,  the  applicable  decision 
together  with  any  modifications  issued 
subsequent  to  its  publication  date  shall 
be  made  a  part  of  every  contract  for 
performance  of  the  described  work 
within  the  geographic  area  indicated  as 
required  by  an  applicable  Federal 
prevailing  wage  law  and  29  CFR,  Part  5. 
The  wage  rates  contained  therein  shall 
be  the  minimum  paid  under  such 
contract  by  contractors  and 
subcontractors  on  the  work. 

ModiGcations  and  Supersedeas 
Decisions  to  General  Wage 
Determination  Decisions 

Modifications  and  supersedeas 
decisions  to  general  wage  determination 
decisions  are  based  upon  information 
obtained  concerning  changes  in 
prevailing  hourly  wage  rates  and  fringe 
benefit  payments  since  the  decisions 
were  issued. 

The  determinations  of  prevailing  rates 
and  fringe  benefits  made  in  the 
modifications  and  supersedeas 
decisions  have  been  made  by  authority 
of  the  Secretary  of  Labor  pursuant  to  the 
provisions  of  the  Davis-Bacon  Act  of 
March  3. 1931.  as  amended  (46  Stat. 
1494.  as  amended,  40  U.S.C.  276a)  and  of 
other  Federal  statutes  referred  to  in  29 
CFR  1.1  (including  the  statutes  listed  at 
36  FR  306  following  Secretary  of  Labor's 
Order  No.  24-70)  containing  provisions 
for  the  payment  of  wages  which  are 
dependent  upon  determination  by  the 
Secretary  of  Labor  under  the  Davis- 
Bacon  Act;  and  pursuant  to  the 
provisions  of  part  1  of  subtitle  A  of  title 
29  of  Code  of  Federal  Regulations. 
Procedure  for  Predetermination  of  Wage 
Rates  (37  FR  21138)  and  of  Secretary  of 
Labor's  orders  13-71  and  15-71  (36  FR 
8755.  8756).  The  prevaiUng  rates  and 
fringe  benefits  determined  in  foregoing 
general  wage  determination  decisions, 
as  hereby  modified,  and/or  superseded 
shall,  in  accordance  with  the  provisions 
of  the  foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  in  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Modifications  and  supersedeas 
decisions  are  effective  from  their  date  of 
publication  in  the  Federal  Register 
without  limitation  as  to  time  and  are  to 
be  used  in  accordance  with  the 
provisions  of  29  CFR  Parts  1  and  5. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  wages  determined  as  prevailing  is 


encouraged  to  submit  wage  rate 
information  for  consideration  by  the 
Department.  Further  information  and 
self-explanatory  forms  for  the  purpose 
of  submitting  this  data  may  be  obtained 
by  writing  to  the  U.S.  Department  of 
Labor,  Employment  Standards 
Administration.  Wage  and  Hour 
Division.  Office  of  Government  Contract 
Wage  Standards,  Division  of 
Government  Contract  Wage 
Determinations,  Washington,  D.C.  20210. 
The  cause  for  not  utilizing  the 
rulemaking  procedures  prescribed  in  5 
U.S.C.  553  has  been  set  forth  in  the 
original  General  Determination 
Decision. 

Modifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
modified  and  their  dates  of  publication 
in  the  Federal  Register  are  listed  with 
each  State. 

Iowa: 

IA81-40e8 ftov.  13,  1961. 

IA81-40e9 Nov.  13,  1981. 

IA81-4O90 Dec.  11.  1961. 

IA81-4091 Nov.  13,  1961. 

IA81-4092 Nov.  27.  1961. 

IA81-4093 Nov.  27.  1981. 

IA81-4094 _ Nov.  27.  1981. 

IA81-4096 - Nov.  27,  1981. 

IA81-4097 Nov.  27.  1981. 

IA81-4096 Nov.  27,  1981. 

IA81-4101 Dec.  11.  1981 

District  ol  Columbia'  DC81-3040 June  5,  1981. 

Maryland:  DC81-3040 - June  5,  1981 

Vifjinia;  DC81-3040 June  5,  1981. 

Kansas:  KS82-4013 Apr  16.  1982. 

LouMww:  IA82-4020..._ - May  7,  1982. 

LAa2-«)21 - May  7,  1962. 

UAe2-4022 _..  May  7,  1982. 

Oklahoma:  OK81-4056 - -.-  July  17.  1961 

Taicat: 

TX80-4088 

TX81-4006 

TX81-40*! ~ _ 

TX81-4052 

TX81  -4064 

TX81-4074 

TX81-4075 


Nov  7,  1960 

„ Jaa6.  1981 

„ June  26,  1961. 

...... July  10,  1981 

Aug.  7.  1961. 

Oct  2.  1961 

Oct  2.  1981. 

TX81-4078 _ - :  Oct.  2,  1981 

TX81-4079 - Oct  2.  1981. 

TX82-4001 Jan.  29,  1982 

TX82-4005 Jan.  29,  1982. 

TX82-4019 _ May  7.  1982. 

Pennsylvania: 

PA82-300e... - Feb.  26.  1982. 

PAei-3090 _ Dec.  18.  1981. 

PA82-3007 _ Feb.  26.  1982. 


Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  dates  of 
publication  in  the  Federal  Register  are 
listed  with  each  State.  Supersedeas 
decision  numbers  are  in  parentheses 
following  the  numbers  of  the  decisions 
being  superseded. 

Wmois:  IL81-2028  (IL82-2032) June  19.  1961. 

ONa  OH81-2067  (OH62-2037) Dec  18.  1961. 

Please  note  that  we  are  changing  the 
format  for  Federal  Register  wage 
decisions  to  coincide  with  the  provisions 
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of  All  Agency  Memorandum  No.  132 
dated  January  29. 1980  which  provides 
that  the  Department  of  Labor  will 
discontinue  identifying  fringe  benefits 
separately.  Rather,  they  will  be  stated 
as  a  composite  figure  which  is  the  total 
hourly  equivalent  value  of  fringe 
benefits  found  to  be  prevailing.  Fringe 
benefits  which  can  not  be  stated  in 
monetary  terms  will  be  shown  in 
footnotes.  This  procedure  will  be  phased 
in  gradually. 

Signed  at  Washington.  D.C.  this  14tli  day  of 
May  1982. 
Dorothy  P.  Come. 

Assistant  Administrator  Wago  and  Hour 
Division. 

BILLING  CODE  4S10-30-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

24  CFR  Part  868 

[Docket  No.  R-82-909] 

Comprehensive  Improvement 
Assistance  Program;  Low-Income 
Housing 

agency:  Department  of  Housing  and 
Urban  Development  (HUD). 
action:  Final  rule. 

summary:  This  rule  revises  the 
requirements  for  the  modernization  of 
existing  public  housing  projects  by 
setting  forth  simplified,  more  flexible 
requirements  as  a  result  of  the 
Department's  consideration  of  the  public 
comments  received  on  the 
Comprehensive  Improvement 
Assistance  Program  (CIAP)  interim  rule, 
published  April  14, 1981,  and  the 
Department's  own  efforts  to  reduce 
burdensome  requirements. 
EFFECTIVE  DATE:  July  19,  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pris  Peake,  Office  of  Public  Housing, 
Department  of  HUD,  451  Seventh  Street. 
SW.,  Washington,  D.C.  20410,  (202)  755- 
5595.  (This  is  not  a  toll  free  number.) 
SUPPLEMENTARY  INFORMATION:  On  April 
14, 1981,  the  Department  published  an 
interim  rule  (46  FR  21932),  setting  forth 
the  requirements  for  the  CIAP.  Under 
the  CIAP,  the  Department  is  authorized 
to  provide  financial  assistance  to  Public 
Housing  Agencies  (PHAs),  including 
Indian  Housing  Authorities  (IHAs),  to 
improve  the  physical  condition  and 
upgrade  the  management  and  operation 
of  existing  pubhc  housing  projects  to 
assure  that  such  projects  continue  to  be 
available  to  serve  low-income  families. 
Comments  were  invited  until  June  15, 
1981. 

Comments  were  received  from  15 
organizations  and  individuals.  Each 
comment  was  carefully  considered.  The 
following  is  a  summary  of  the  comments 
received  and  of  the  changes  made  to  the 
interim  rule  by  major  subject  area. 

A.  Comprehensive  Modemizadon 

Four  commentors  advocated  greater 
flexibility  in  the  use  of  two-stage 
funding  for  Comprehensive 
Modernization  because  of  the  large 
modernization  needs  of  some  PHAs  and 
projects  in  relation  to  the  small  fund 
allocations  of  some  HUD  offices.  The 
Department  agrees  that  greater 
flexibility  is  desirable  and,  therefore, 
requires  two-stage  funding  for  PHAs 
that  lack  modernization  capability  and 
permits  two-stage  funding  for  PHAs  that 


lack  management  capability.  The 
Department  also  permits  two-stage 
funding  where  the  magnitude  of  the  total 
funds  required  for  the  Comprehensive 
Modernization  is  such  that  one-stage 
funding  is  precluded  by  the  HUD  office's 
allocation  of  funds.  The  Department 
believes  that  the  routine  use  of  two- 
stage  funding  is  not  consistent  with  the 
statutory  intent  to  fund  modernization  in 
a  comprehensive,  rather  than  a 
piecemeal,  manner  and  that  such  routine 
use  will  discourage  PHAs  from 
comprehensive  planning  of  the  physical 
and  management  improvements  at 
specific  projects. 

Two  commentors  recommended 
armual  funding  of  piecemeal 
modernization  within  the  context  of  a 
comprehensive  modernization  plan  for 
the  projects  involved,  e.g.,  partial 
funding  of  five  projects  every  year  for 
five  years  rather  than  total  funding  of 
one  project  every  year.  Another 
commentor  recommended  that  the  CIAP 
be  made  responsive  to  variations  from 
the  comprehensive  modernization 
approach  where  those  variations  are 
reasonably  responsive  to  the  amount  of 
funds  available  and  the  individual 
PHA's  modernization  needs.  Again,  the 
Department  does  not  believe  that  these 
approaches  are  consistent  with  the 
statutory  intent  and,  therefore,  did  not 
accept  these  comments.  The  statute 
clearly  requires  comprehensive 
modernization  of  projects  with  the 
limited  exceptions  of  special  purpose 
and  emergency  needs. 

Another  commentor  questioned  why 
the  implementation  period  for 
Comprehensive  Modernization  was 
hmited  to  three  years  when  the  statutory 
maximum  was  five  years.  The 
Department  believes  that  a  three-year 
implementation  period  is  adequate  for 
the  vast  majority  of  Comprehensive 
Modernization  programs,  but  will 
approve  up  to  five  years  on  an  exception 
basis. 

Another  commentor  expressed 
concern  about  the  timing  of  the  funding 
of  the  second  stage  of  Comprehensive 
Modernization.  For  example,  delay  in 
second  stage  funding  may  cause  the 
design  to  be  outdated  or  the  cost 
estimates  to  be  off.  The  Department 
concurs  that  the  timing  is  important  and 
will  work  with  PHAs  to  mimimize  any 
adverse  effects.  However,  second  stage 
funding  is  contingent  upon  the 
availability  of  fxmds  and  PHA 
compliance  with  HUD  regulatory  and 
statutory  requirements. 

B.  Special  Purpose  Modernization  and 
Energy  Audits 

Five  commentors  requested  that  PHAs 
be  allowed  to  apply  for  special  purpose 


modernization  beyond  the  first  year  of 
their  five-year  plans.  The  Department 
acknowledges  the  difficulties  this  may 
have  created  and  has  decided  to  provide 
greater  flexibility  since  the  energy  audit 
procedures  will  not  be  published  until 
late-Federal  Fiscal  Year  (FFY)  1982. 
PHAs  that  were  approved  for 
modernization  in  FFY  1981  are  now 
eligible  to  apply  for  special  purpose 
modernization  through  FFY  1983.  PHAs 
that  were  not  approved  for 
modernization  in  FFY  1981  are  now 
eligible  to  apply  for  special  purpose 
modernization  in  the  first  two  years  of 
their  five-year  plans.  This  allows  an 
extra  year  for  all  PHAs  to  respond 
satisfactorily  to  the  energy  audit 
requirements  and  to  receive  funding  for 
cost-effective  energy  conservation  work 
items. 

Three  commentors  requested 
clarification  on  the  timing  of  energy 
audits  and  their  relationship  to  special 
purpose  modernization.  All  PHAs  are 
required  by  24  CFR  Part  865.  Subpart  C, 
to  conduct  PHA-wide  energy  audits  by 
May  27. 1983.  As  indicated  above, 
during  FFY  1982.  the  Department  will 
issue  guidelines  for  PHAs  on  how  to 
conduct  energy  audits.  This  rule  clarifies 
that  before  approval  of  Comprehensive 
Modernization  or  special  purpose 
modernization,  a  project  must  have 
undergone  an  energy  audit.    . 

C.  Emergency  Modernization 

Two  commentors  recommended  that 
the  definition  of  emergency 
modernization  be  expanded  to  include 
the  protection  of  the  physical  integrity  of 
the  structures.  Since  the  statute  limits 
emergency  modernization  to  correcting 
conditions  which  threaten  the  health  or 
safety  of  the  tenants,  emergency 
modernization  funds  may  be  used  only 
when  protection  of  the  integrity  of  the 
structures  is  necessary  to  protect  tenant 
life,  health  and  safety  or  for 
improvements  related  to  fire  safety.  If  an 
application  which  includes  emergency 
modernization  and  other  items  does  not 
satisfy  the  funding  preference  for  cost 
savings,  the  other  items  may  be 
eliminated  and  the  emergency 
modernization  items  funded. 

D.  Proration  of  Administrative  Salaries 

Six  commentors  recommended  that 
PHAs  be  allowed  to  charge  to 
modernization  a  portion  of  the  salaries 
of  non-technical  and  technical  personnel 
assigned  part-time  to  the  modernization 
program,  regardless  of  whether  the 
positions  were  in  existence  before  the 
PHA's  Performance  Funding  System 
base  level  was  established.  This 
comment  was  accepted.  However,  such 
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salaries  are  eligible  costs  only  where  the 
scope  and  volume  of  the  modernization- 
related  work  are  beyond  that  which 
could  be  reasonably  expected  to  be 
accomplished  by  such  personnel  in  the 
performance  of  their  normal  duties.  Any 
proration  of  salaries  must  be  justiHed  by 
the  PHA  and  authorized  by  the  HUD 
office  and  must  be  reflected  by  an 
appropriate  revision  to  the  PHA's 
operating  budget 

E.  Selectioa  of  PHAs 

Two  commentors  expressed  concern 
that  the  CIAP  was  a  program  to  reward 
poor  management  and  that  PHAs  with 
serious  physical  and  management 
problems  would  have  a  better  chance 
for  funding  than  PHAs  with  serious 
physical  problems,  but  good 
management.  It  is  not  the  intent  of  the 
CIAP  to  reward  poor  management  or  to 
exclude  from  participation  PHAs  with 
management  problems.  The  statute 
directs  the  Department  to  give 
preference  to  PHAs  which  have 
demonstrated  a  capability  of  carrying 
out  the  activities  proposed  in  their 
comprehensive  plans.  On  the  other 
hand,  one  of  the  statutory  purposes  of 
the  CIAP  is  to  upgrade  the  management 
and  operation  of  public  housing  projects. 
The  Department  does  not  believe  that  a 
rigid  rating  system  is  appropriate  and 
prefers  to  retam  flexibility  by  allowing 
HUD  ofTioes  to  exercise  jud^ent  in 
makiixg  funding  decisions.  HUD  offices 
are  authorized  to  disqualify  any  PHA 
from  funding  consideration  if  its  lack  of 
management  or  modernization 
capability  is  so  serious  that  it  would  be 
unable  to  use  the  funds  in  a  timely  and 
effective  mannenor  if  the  PHA  has  not 
demonstrated  an  effort  to  improve  its 
management  as  a  result  of  past  HUD 
reviews  or  technical  assistance. 

One  commentor  recommended  that 
the  method  for  selecting  PHAs  to 
participate  in  the  CIAP  be  reevaluated 
to  insure  participation  by  small  PHAs. 
The  Department  wishes  to  emphasize 
that  all  sizes  of  PHAs  are  eligible  and 
that  the  current  method  of  selection 
does  not  preclude  small  PHAs  from 
participation.  The  statute  also  directs 
the  Department  to  give  preference  to 
PHAs  with  projects  having  conditions 
which  threaten  the  health  or  safety  of 
the  tenants  or  having  a  significant 
number  of  vacant  substandard  units. 
Therefore,  the  extent  of  physical  need 
will  be  a  selection  factor,  regardless  of 
the  size  of  the  PHA. 

For  a  number  of  years,  the 
Department  has  emphasized  the  need 
for  economy  and  efficiency  in 
modernization.  By  requiring  that  PHAs 
undertake  management  improvements 
as  part  of  programs  for  the  physical 


improvement  of  projects,  the 
Department  anticipated  that  after 
modernization  the  projects  could  be 
operated  in  a  more  economical  and 
efficient  maimer.  Today's  high  operating 
costs  and  the  resulting  need  for  large 
operating  subsidies  are  the  most  serious 
issues  facing  the  Public  Housing 
Program.  The  reality  of  limited  budget 
resources  makes  it  essentitd  that  PHAs 
take  effective  action,  through 
modernization,  to  achieve  operating  cost 
savings.  Therefore,  in  addition  to  the 
two  factors  for  funding  preference 
previously  described,  i.e.,  project 
physical  need  and  PHA  capability,  the 
Department  believes  that  the  degree  of 
cost  savings  should  also  be  a  factor  in 
funding  selection.  Accordingly,  the 
Department  is  adding  an  additional 
factor,  giving  funding  preference  to 
PHAs  which  demonstrate  that  the 
modernization  will  result  in  the  greatest 
cost  savings.  This  additional  funding 
preference  fot  cost  savings  is  not 
applicable  to  physical  improvements  of 
an  emergency  nature  affecting  the  life, 
health  and  safety  of  tenants  or  related  to 
fire  safety. 

An  additional  concern  raised  during 
the  review  of  the  rule  was  the  approval 
of  Comprehensive  or  special  purpose 
modernization  where  modernization 
was  not  financially  feasible  and  would 
not  result  in  long-term  physical  and 
social  viability.  Under  the  CIAP,  the 
PHA  is  required  to  undertake  a  thorough 
analysis  of  its  particular  problems  and 
design  a  comprehensive  strategy  for 
remedying  those  problems.  Therefore, 
the  Department  has  determined  that  it  is 
appropriate  to  require  PHAs.  before 
developing  their  Preliminary 
Applications  in  consultation  with  local 
officials,  to  determine  that  the  proposed 
Comprehensive  or  special  purpose 
modernization  is  financially  feasible 
and  will  result  in  long-term  physical  and 
social  viability.  When  such  a 
determination  cannot  be  made,  the  PHA 
must  consider  alternatives  to 
improvement  of  all  existing  units,  such 
as  changes  in  project  density,  basic 
design,  unit  distribution  and/or 
household  type,  as  well  as  demolition  or 
disposition  under  24  CFR  Part  870.  and 
include  the  selected  alternative  in  the 
Preliminary  Application.  Where  such  a 
determination  can  be  made,  the  PHA 
shall  consider  every  possible  approach 
to  reducing  operating  costs  and  include 
the  selected  approaches  in  the 
Preliminary  Application. 

In  view  of  the  anticipated  funding  of 
modernization  programs  from 
development  funds,  a  provision  has 
been  added  to  the  rule  which  requires 
PHAs  using  such  funds  to  comply  with 


the  requirements  and  procedures  for 
application  approval,  except  that  they 
are  not  subject  to  competitive  selection 
criteria.  The  rule  further  provides  that 
the  availability  of  development  funds 
may  be  taken  into  account  in  making 
modernization  funding  decisions. 

In  addition,  section  14(f)  of  the  statute 
states  that  where  an  application  for 
modernization  proposes  partial  or  total 
demoUtion  of  a  project  the  Department 
may  not  approve  the  application  unless 
timely  replacement  of  the  units  will  be 
undertaken  by  the  PHA,  the  total  cost  of 
providing  replacement  housing  is  less 
than  the  total  cost  of  rehabilitation, 
except  where  waived  by  HUD,  and  low- 
income  familes  displaced  by  demolition 
will  be  provided  with  decent  safe, 
sanitary,  and  affordable  housing.  This 
statutory  requirement  is  consistent  with 
the  requirements  of  24  CFR  Part  870. 
with  which  the  PHA  must  comply  (see 
Section  86&4(a)). 

F.  Consultation  with  Local  Officials/ 
Tenants 

One  commentor  questioned  how  the 
degree  of  local  government  and  tenant 
support  for  proposed  modernization 
would  be  measured  by  the  HUD  office, 
particularly  since  the  method  of 
consultation  is  not  specified.  The  degree 
of  local  government  support  may  be 
measured  by  written  support  from  the 
locality,  which  may  include  evidence 
that  the  locality  has  provided  or  will 
provide  additional  funding  for  the 
project  or  its  surrounding  neighbortiood. 
The  degree  of  tenant  support  may  be 
measured  by  the  tenant  comments  and 
recommendations  secured  by  the  PHA 
before  the  Joint  Review. 

Another  commentor  stated  that  the 
ten{mt  participation  requirements  should 
be  strengthened  and  expanded  to 
include  emergency  modernization.  Tlie 
Department  believes  that  the 
requirements,  as  written,  are  adequate 
to  secure  meaningful  tenant 
participation  and  are  inappropriate 
where  correction  of  physical 
deficiencies  of  an  emergency  nature  is 
involved.  Therefore,  the  comment  was 
not  accepted. 

G.  Replacement  Reserves 

Five  commentors  urged  that  the 
replacement  reserves  be  established  and 
funded  at  the  eeirliest  possible  date  to 
assure  that  future  needs  will  be  met  The 
Department  is  ciurently  developing  its 
criteria  and  procedures  for  funding  these 
reserves  with  the  objectives  of  funding 
them  at  the  earliest  possible  date. 
Another  commentor  requested 
clarification  of  the  requirement  that 
PHAs  provide  gross  estimates  of  future 
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replacement  costs  at  the  projects  to  be 
comprehensively  modernized.  The 
Department  has  this  issue  under 
consideration  and  will  provide  further 
guidance  at  a  future  date. 

H.  Selection  of  Architects/Engineers 

Two  commentors  questioned  why  it 
was  necessary  to  obtain  professional 
services  through  the  competitive 
negotiations  process.  The  Department 
believes  that  this  process,  which  is 
advocated  by  various  professional 
organizations,  will  enable  the  PHA  to 
select  the  most  highly  qualified 
architect/engineer  to  provide  the 
required  services  at  a  fair  and 
reasonable  cost. 

I.  Contracting  Requirements 

Two  commentors  stated  that  the 
contracting  requirements  should  be 
reduced  and  six  commentors  advocated 
greater  flexibility  in  PHA  issuance  of 
change  orders  without  prior  HUD 
approval.  The  Department  agrees  that 
the  contracting  requirements  were 
burdensome  and  has  reduced  them 
significantly.  The  Department  has 
adopted  a  basic  approach  which  relies 
on  certiHcation  where  the  PHA  has 
demonstrated  satisfactory  past 
performance  in  modernization 
contracting  and  has  adequate  in-house 
technical  capability.  However,  where 
there  are  deficiencies  in  the  PHA's 
performance  or  capability,  the 
Department  reserves  the  authority  to 
impose  additional  requirements. 

].  ModemizatioD  and  Energy 
Conservation  Standards 

In  order  to  carry  out  the  directives 
under  section  14(j)(2)  of  the  United 
States  Housing  Act  of  1937,  as  amended, 
to  issue  rules  and  regulations 
establishing  standards  which  will 
provide  decent,  safe  and  saniterry  Hying 
accommodations  in  public  housing 
projects  and  for  energy  conserving 
improvements  in  such  projects,  the 
general  criteria  for  such  stBndards  are 
set  forth  in  §  868.18.  The  Modernization 
Standards  and  the  Energy  Conservation 
Standards  will  be  published  separately 
and  an  opportunity  will  be  afforded  for 
public  comment 

K.  Miscellaneous 

One  commentor  requested  more 
information  on  the  definition  of  an 
eligible  project.  The  Department  is 
unclear  what  additional  information  is 
required  beyond  what  is  provided  hi 
§  868^  The  same  commentor  requested 
a  more  detailed  explanation  of  the 
application  and  reporting  process. 
Additional  guidance  is  provided  in  the 
QAP  Handbook  7485.1  REV-1  which 


will  be  printed  and  available  at  HUD 
offices. 

One  commentor  noted  that  estimating 
planned  expenditures  by  quarter  is 
difficult  The  Department  has  reduced 
its  reqiarements  to  require  only  that 
PHAs  estimate  planned  expenditures  by 
year,  one  year  at  a  time.  The  same 
commentor  requested  clarification  of  the 
minority  business  enterprise  (MBE)  goaL 
Additional  guidance  is  provided  in  the 
CIAP  Handbook  7485.1  REV-1. 

One  commentor  stated  that  HUD 
funding  of  preventive  maintenance 
would  protect  the  public  housing  stock 
and  increase  the  effectiveness  of 
pro-ams  such  as  the  CIAP.  This 
comment  reflects  a  concern  which  is 
outside  the  realm  of  the  CIAP. 

One  commentor  requested  guidance 
on  how  to  handle  a  scattered  site  project 
and  two  contigous  projects.  The  CIAP 
Handbook  7485.1  REV-1  provides 
guidance  in  this  area.  Scattered  site 
projects  are  treated  the  same  as  non- 
scattered  site  projects,  i.e.,  the  entire 
scattered  site  project  is  funded  in  one 
stage.  Two  or  more  separate,  but 
contiguous,  projects  may  be  funded 
together  for  Comprehensive 
ModemizatioiL 

One  commentor  stated  that  the 
planning  costs  of  non-financially 
distressed  PHAs  should  be  reimbursable 
in  cases  where  the  PHAs  are  not  funded. 
Due  to  limited  fund  availability,  this  is 
not  possible. 

One  commentor  recommended  that 
the  Department  establish  management 
standards  against  which  PHA 
management  improvement  needs  could 
be  measured.  The  Department  believes 
that  this  comment  has  merit  and  is 
pursuing  this  matter  for  future 
implementation. 

One  commentor  recommended  that 
the  Davis-Baoon  wage  rate  requirement 
be  eliminated.  Since  this  requirement  is 
statutory,  the  Department  cannot  accept 
this  comment. 

One  commentor  recommended  that  all 
products,  programs  and  computer 
software  developed  through 
management  improvements  funded  by 
the  CIAP  remain  in  the  public  domain. 
Although  the  Department  believes  that 
this  comment  has  merit,  the  feasibility  of 
imposing  such  requirements  requires 
fuither  study. 

Another  commentor  advocated  raising 
the  dollar  threshold  from  $10,000  to 
$100,000  as  to  when  bid  bonds  and 
performance  and  payment  bonds  are 
required  in  order  to  encourage  greater 
participation  from  minority  and 
women's  business  enterprises.  The 
Department  did  not  accept  this  comment 
because  it  does  not  believe  that  a  higher 
threshold  would  afford  PHAs  adequate 


protection  against  frivolous  bids  and 
contractor  defaults. 

One  commentor  maintained  that  the 
requirements  for  prior  HUD  approval  of 
budget  revisions  were  burdensome  and 
thai  budget  revisions  should  be 
processed  on  a  quarterly  basis.  The 
CIAP  Handbook  provides  for  minor 
changes  to  be  approved  without  PHA 
submission  of  formal  budget  revisions. 
This  procedure  provides  adequate 
flexibility  to  both  HUD  and  PHAs. 

One  commentor  recommended  that 
the  provisions  concerning  eligibility  for 
funding  of  certain  staff  to  provide  social 
services  were  confusing  and  should  be 
deleted.  These  provisions  have  been 
deleted. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  section 
1(b)  of  the  Executive  Order  12291  on 
Federal  Regulation  issued  by  the 
President  on  February  17, 1981.  Analysis 
of  the  rule  indicates  that  it  does  not  (1) 
Have  an  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  Cause  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
Have  a  significant  adverse  effect  on 
competition,  employment  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Information  collection  requirements 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1980 
(Pub.  L  9&-511)  and  have  been  assigned 
OMB  control  numbers.  The  applicable 
regulatory  sections  and  OMB  control 
numbers  are  listed  below: 


CFncttaUon 


ie68.S<b)..„. 

9  eeana .... 

;  868  5(8)..-. 

:  868.5(9 

§  868.7 

§  868.8 -.. 

§e68.12(«)... 


9  868.12(0... 
}  868.12(g).. 
S  868.12(h).. 
9868.12(0... 
9868.13(b).. 
9868.13«4.. 

9868  14(a).. 

9868.14(b).. 
9  868.15 


9868.17.. 


OMB  control  No. 


2502-0218. 
2502-0208. 
2502-0208 
2502-0208. 
2502-0218. 
2S02-0218. 
2502-0157  and 

2502-0218. 
2502-0157. 
2502-0157 
2S0e-O1S7 
2502-0219. 
2502-0188 
2802.0164  and 

2502-0219. 
2502-0164  and 

2502-0219. 
2502-0219 
2902-0164  and 

2502-0206. 
2902-0219. 


A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 


Federal  Register  /  Vol.  47.  No.  99  /  Friday.  May  21.  1982  /  Rules  and  Regulations  22315 


made  in  accordance  with  HUD 
regulaHons  24  CFR  Part  50.  which 
implement  section  102(2)(C]  of  the 
National  Environmental  Policy  Act  of 
1969,  for  the  interim  rule  and  is 
applicable  to  the  final  rule.  The  Finding 
of  No  Significant  Impact  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  in  the  Office  of 
the  General  Counsel.  Rules  Docket 
Clerk,  Room  5218,  451  Seventh  Street. 
SW..  Washington,  D.C.  20410. 

Pursuant  to  5  U.S.C.  605(b)  (the 
Regulatory  Flexibility  Act),  the 
Undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

This  rule  was  listed  as  item  (B)  13  H- 
21-80  under  the  Office  of  Housing  in  the 
Department's  Semiannual  Agenda  of 
Regulatrons  published  on  August  17. 
1981  (46  PR  41713)  pursuant  to  Executive 
Order  12291  and  the  Regulatory 
Flexibility  Act. 

The  Catalog  of  Federal  Domestic 
Assistance  program  number  and  title  are 
14.158,  Public  Housing — Modernization 
of  Projects. 

OMB  Control  Numbers:  2502-0157; 
2502-0164:  2502-0188:  2502-0208;  2502- 
0216;  2502-0218;  and  2502-0219. 

List  of  Subjecte  in  24  CFR  Part  868 

Loan  programs:  Housing  and 
community  development,  PubHc 
housing.  Reporting  and  recordkeeping 
requirements. 

Accordingly.  24  CFR  Part  868  is 
revised  to  read  as  follows: 

PART  868— COMPREHENSIVE 
IMPROVEMENT  ASSISTANCE 
PROGRAM 


868.1  Purpose. 

868.2  Applicability. 

868.3  Definitions. 

868.4  Eligible  costs. 

868.5  Procedures  for  obtaining  approval  of  a 
modernization  program. 

888.6  Modernization  Project. 

868.7  Tenant  participation. 

868.8  Homebuyer  participation. 

868.9  Other  program  requirements. 

888.10  Special  requirements  for 
homeoiwnership  projects. 

868.11  Special  requirements  for  Section  23 
Leased  Housing  Bond-Financed  projects. 

868.12  Contracting  requirements. 

868.13  Modernization  financing. 

868.14  Progress  reporting. 

868.15  Budget  revisions. 

868.16  On-site  inspections. 

868.17  Fiscal  closeout  of  a  modernization 
program. 

868.18  Modernization  and  Energy 
Conservation  Standards. 

Authority:  United  States  Housing  Act  of 
1937  (42  U.8.C.  1437  et  seq.},  sec.  7(d). 
Department  of  HUD  Act  (42  U.S.C.  3535(d)). 


§  868.1     PurpOM. 

Section  14  of  the  United  States 
Housing  Act  of  1937,  as  amended, 
establishes  the  Comprehensive 
Improvement  Assistance  Program 
(ClAP),  authorizing  the  Department  of 
Housing  and  Urban  Development  (HUD) 
to  provide  financial  assistance  to  PubUc 
Housing  Agencies  (PHAA),  including 
Indian  Housing  Authorities  (IHAs).  to 
improve  the  physical  condition  and 
upgrade  the  management  and  operation 
of  existing  public  housing  projects  to 
assure  that  such  projects  continue  to  be 
available  to  serve  low-income  families. 
These  physical  and  management 
improvements  are  financed  by  annual 
contributions  provided  under  section 
5{c)  of  the  Act  The  purpose  of  this  Part 
is  to  prescribe  requirements  and 
procedures  for  the  CIAP.  In  the  case  of 
modernization  programs  funded  from 
contract  authority  made  available  under 
section  5(c)(3)(C)  of  the  Act.  as  amended 
by  the  Housing  and  Community 
Development  Amendments  of  1981,  the 
PHA  shall  comply  fully  with  the 
requirements  and  procedures  under 
§  868.5,  but  shall  not  be  subject  to 
competitive  selection  criteria  thereunder 
so  that  any  application  meeting  the 
regulation  requirements  will  be  funded. 
The  availability  of  such  additional 
contract  authority  may  be  considered  in 
making  the  preliminary  funding 
decisions  under  §  868.5(h). , 

§868.2    AppiicabUity. 

This  Part  applies  to  PHA-owned  low- 
income  public  housing  projects, 
including  conveyed  Lanham  Act  and 
Public  Works  Administration  (PWA) 
projects,  and  to  section  23  Leased 
Housing  Bond-Financed  projects,  for 
which  PHAs  request  assistance  under 
the  CL\P  in  Federal  Fiscal  Year  (FFY) 
1981  and  thereafter.  This  Part  also 
applies  to  the  implementation  of 
modernization  programs  which  were 
approved  before  FFY  1981.  This  Part 
does  not  apply  to  projects  under  the 
Section  23  Leased  Housing  Non  Bond- 
Financed  Program,  the  section  10(c) 
Leased  Housing  Program,  and  the 
Section  23  and  Section  8  Housing 
Assistance  Payments  Programs. 

§868.3    Dcflnltions. 

As  used  in  this  Part 

"Act"  means  the  United  States 
Housing  Act  of  1937,  as  amended  (42 
U.S.C.  1437  et  seq.). 

"Annual  Contributions  Contract 
(ACC)"  means  a  contract  under  the  Act 
between  HUD  and  the  PHA,  containing 
the  terms  and  conditions  under  which 
the  Secretary  makes  loans  and  annual 
contributions  to  assist  PHAs  in 
providing  decent,  safe  and  sanitary 


housing  for  families  of  low-income  and 
provides  modernization  funds  to  PHAs 
to  improve  existing  public  housing 
projects. 

"Comprehensive  Modernization" 
means  a  modernization  program  for  a 
project  which  provides  for  all  needed 
physical  and  management 
improvements.  Under  the  CIAP,  all 
modernization  programs  are 
Comprehensive  Modernization,  except 
those  defined  as  special  purpose, 
emergency  or  homeownership. 

"Emergency  modernization"  means  a 
modernization  program  for  a  project  that 
is  limited  to  physical  work  items  of  an 
emergency  nature,  a^ecting  the  life, 
health  and  safety  of  tenants  or  related  to 
fire  safety.  Under  emergency 
modernization,  management 
improvements  are  not  eligible 
modernization  costs. 

"Financial  feasibility"  means  that  the 
cost  (excluding  the  cost  of  management 
improvements)  of  a  modernization 
program  does  not  exceed  the  prototype 
cost  of  a  new  project 

"Financially  distressed  PHA"  means  a 
PHA  that  has  an  operating  reserve  level 
of  20  percent  or  less  of  its  authorized 
maximum  or  other  level  as  determined 
by  HUD,  as  shown  on  the  latest  year- 
end  financial  statement 

"Force  account  labor"  means  labor 
directly  employed  by  the  PHA  on  either 
a  permanent  or  a  temporary  basis. 

"Homebuyer  Agreement"  means  a 
Mutual  Help  and  Occupancy  Agreement 
or  a  Turnkey  III  Homebuyer's 
Ownership  Opportimity  Agreement 

"Homeownership  modernization" 
means  a  modernization  program  for  a 
project  that  is  under  the  Turnkey  ID 
Homeownership  Opportunities  Prograqt 
or  the  Mutual  Help  Homeownership 
Opportunities  Program.  Under 
homeownership  modernization,  limited 
physical  improvements  are  eligible 
modernization  costs,  but  management 
improvements  are  not  eligible 
modernization  costs. 

"HUD  office"  means  the  HUD  Area 
Office  of  Multifamily  Service  Office 
with  which  the  PHA  normally  transacts 
its  low-income  housing  business. 

"Lack  of  management  capability" 
means  that  the  PHA  has  inadequate 
management  practices,  as  determined 
by  the  HUD  office  on  the  basis  of 
regular  monitoring  and  performance  of 
on-site  reviews,  audits  and  surveys  and 
that  the  PHA  has  not  taken  appropriate 
corrective  action.  Management  practices 
which  are  to  be  considered  include,  but 
are  not  limited  to:  management 
financial  and  accounting  controls; 
tenant  selection  and  eviction;  occupancy 
levels;  rent  collection;  and  maintenance. 
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"Lack  of  modernization  capability" 
means  that  the  PHA  has  previously 
approved,  but  unobligated, 
modernization  funds  that  are  over  three 
years  old  and  that  the  HUD  office  has 
determined  that  the  failure  to  obligate 
such  funds  is  due  to  reasons  within  the 
PHS's  control.  "Unobligated"  means  that 
the  PHA  has  not  awarded  contracts  or 
started  force  account  work  for  use  of  the 
funds.  "Funds  that  are  over  three  years 
old"  mean  funds  approved  in  a  FFY 
which  is  three  or  more  FFYs  before  the 
current  FFY.  For  example,  if  the  PHA  is 
applying  for  FFY  1982  funds,  then  "funds 
that  are  over  three  years  old"  are  those 
from  FFY  1978  and  prior  FFYs.  "Reasons 
within  the  PHS's  control"  mean  that  the 
PHA  did  not  take  every  feasible  action 
toward  completion  and  excludes  lengthy 
delays  outside  of  the  PHA's  control, 
such  as  litigation,  environmental 
reviews,  strikes,  and  other  reasons 
determined  to  be  valid  by  the  HUD 
ofBce. 

"Major  repairs"  means  work  items 
that  are  usually  not  recurrent,  are 
substantial  in  scope,  involve 
expenditures  that  would  otherwise 
materially  distort  the  level  trend  of 
maintenance  expenses,  and  may  include 
replacement  of  structural  elements  and 
nonexpendable  equipment  due  to 
normal  wear  and  tear  by  items  of 
substantiaUy  the  same  kind. 

"Modernization  funds"  mean  funds 
derived  from  an  allocation  of  annual 
contributions  contract  authority  under 
Section  5(c)  of  the  Act  for  the  purpose  of 
financing  physical  and  management 
improvements  under  an  approved 
modernization  program. 

"Modernization  program"  means  a 
PHA's  program  for  carrying  out 
modernization,  as  set  forth  in  the 
proposed  or  approved  Pinal  Application 
for  modernization  funds. 

"Modernization  Project"  means  the 
improvement  of  one  or  more  existing 
public  housing  projects.  The  term 
"project"  means  a  development  project 
with  a  imique  project  nimiber. 

"Special  purpose  modernization" 
means  a  modernization  program  for  a 
project  that  is  limited  to  cost-effective 
energy  conservation  work  items  which 
will  not  be  adversely  affected  by  any 
subsequent  Comprehensive 
Modernization  and  that  is  approved 
only  on  a  one-time  basis  for  a  project. 
For  such  projects,  management 
improvements  are  not  eligible 
modernization  costs.  PHAs  that  were 
approved  for  modernization  in  FFY  1981 
are  eligible  for  special  purpose 
modernization  through  FFY  1963.  PHAs 
that  were  not  approved  for 
modernization  in  FFY  1962  are  eligible 
to  apply  for  special  purpose 


modernization  only  in  the  first  two  year* 
of  their  five-year  plans.  Special  purpose 
modernization  also  means  the  approval 
of  additional  contract  and/or  bucket 
authority  to  effect  the  transfer  of 
modernization  funds  between  projects 
of  modernization  programs  approved 
before  July  1, 1978  or  to  meet  increased 
interest  costs. 

"Work  item"  means  any  separately 
identifiable  unit  of  work  constituting  a 
part  of  a  modernization  program. 

§868.4    EMglM*  costs. 

(a)  Physical  improvements.  Physical 
improvements  eligible  for  modernization 
funding  may  include  alterations, 
betterments,  additions,  replacements 
and  major  repairs  that  are  necessary  to 
meet  the  Modernization  and  Energy 
Conservation  Standards  prescribed  in 

§  668.18  for  decent  safe  and  sanitary 
living  conditions  in  public  housing 
projects.  These  Standards  may  be 
exceeded  only  when  necessary  or  highly 
desirable  for  the  long-term  physical  and 
social  viability  of  the  individual  project. 
If  demolition  is  proposed,  the  PHA  shall 
comply  with  24  CFR  Part  870. 

(b)  Management  improvement 
costs. — (1)  Eligibility.  Management 
improvements  that  are  project  specific 
of  PHA-wide  in  nature  are  eligible 
modernization  costs  subject  to  the 
following  conditions: 

(i)  The  management  improvements  are 
necessary  to  Correct  identified 
management  problems  and  to  sustain 
the  physical  improvements  at  the  project 
to  be  modernized. 

(il)  The  management  improvements 
require  additional  funds  for 
implementation  and  the  funds  are  not 
available  from  other  sources. 

(iii)  The  combined  costs  for 
management  improvements  and 
planning  under  paragraph  (d)  of  this 
section  shall  not  exceed  10  percent  of 
the  approved  physical  improvement 
costs  for  a  PHA  in  a  particular  FFY, 
unless  specifically  approved  by  HUD. 
Under  paragraph  (d)  of  this  section, 
planning  costs  shall  not  exceed  five 
percent  of  the  funds  available  to  the 
HUD  office  in  a  particular  FFY. 

(iv)  Management  improvement  costs 
shall  be  fundable  only  for  the 
implementation  period  of  the  physical 
improvements.  In  rare  cases,  the  HUD 
office  may  approve  a  longer  period,  up 
to  a  maximum  of  five  years,  where  it  is 
clearly  shown  to  be  necessary  to 
complete  the  initial  installation  and 
demonstrate  that  the  management  work 
item  will  bring  about  needed 
management  improvements.  _ 

(v)  Where  an  approved  modernization 
program  includes  management 
improvements  which  involve  ongoing 


costs,  HUD  will  not  be  obligated  to 
provide  continued  funding  or  additional 
operating  subsidy  after  the  end  of  the 
implementation  period  of  the 
management  improvements.  The  PHA 
shall  be  responsible  for  finding  other 
funding  sources,  reducing  its  ongoing 
management  costs,  or  terminating  the 
management  activities. 

(2)  Eligible  management  areas. 
Subject  to  the  conditions  set  forth  in 
paragraph  (b)(l]  of  this  section, 
management  improvements  may  involve 
or  upgrade  the  following  areas: 

(i)  Management,  financial  and 
accounting  control  systems  of  the  PHA 
which  are  related  to  the  project  to  be 
modernized; 

(ii)  Adequacy  and  qualifications  of 
personnel  employed  by  the  PHA  in  the 
management  and  operation  of  the 
project  to  be  modernized  for  each 
category  of  employment;  and 

(iii)  Adequacy  and  efficacy  of  the 
following  for  the  project  to  be 
modernized: 

(A)  Tenant  programs  and  services; 

(B)  Tenant  and  project  security; 

(C)  Tenant  selection  and  eviction; 

(D)  Occupancy; 

(E)  Rent  collection;  and 

(F)  Maintenance. 

(c)  Tenant  moving  costs.  Moving  costs 
for  tenants  who  have  to  be  moved, 
either  temporarily  or  permanentiy,  to 
accommodate  the  modernization, 
including  the  move  back  to  the 
modernized  project  or  units  where 
necessary,  are  eligible  modernization 
costs.  The  PHA  shall  provide  temporary 
or  permanent  housing  at  comparable 
cost  for  affected  tenants  on  a 
nondiscriminatory  basis. 

(d)  Planning  costs.  Planning  costs 
necessary  for  developing  the 
Preliminary  and/or  Final  Applications 
(i.e.,  costs  incurred  before 
modernization  program  approval]  are 
eligible  modernization  costs.  These 
costs  may  be  reimbursed  after  Final 
Application  approval.  Financially 
disti^ssed  PHAs,  as  defined  in  {  868.3, 
may  request  approval  from  HUD  for  up- 
&x)nt  funding  of  planning  costs  where 
the  HUD  office  determines  that 
developing  the  Preliminary  and/or  Pinal 
Applications  would  otherwise  present 
an  undue  financial  hardship.  Not  more 
than  five  percent  of  the  funds  available 
to  the  HUD  office  in  a  particular  FFY 
shall  be  used  for  planning  costs. 

(e)  Administrative  costs. 
Administrative  costs  necessary  for  the 
additional  design  and  implementation  of 
the  physical  and  management 
improvements  (i.e.,  costs  to  be  incurred 
after  modernization  program  approval) 
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are  eligible  modernization  costs,  as 
followB: 

(1)  Non-technical  and  technical 
salaries.  The  salaries  of  non-technical 
and  technical  PHA  personnel  assigned 
full-time  or  part-time  to  the 
modernization  {migram  are  eligible 
modernisation  costs.  Any  proration  of 
salaries  shall  be  justified  by  the  PHA. 
authorized  by  th«  HUD  office  and 
reflected  by  an  appropriate  revision  to 
the  PHA's  operating  budget. 

(2)  Employee  benefit  contributions. 
PHA  contributions  to  employee  benefit 
plans  on  behalf  of  non-technical  and 
technical  PHA  personnel  are  eligible 
modernization  costs  in  proportion  to  the 
amount  of  salary  charged  to  the 
modernization  program. 

(f)  Replacement  reserves.  (Reserved). 

(g)  Homeawnershippeo/ects.  For 
homeownership  projects  only,  eligible 
physical  improvements  are  limited  to 
work  items  which  are  not  the 
responsibility  of  the  homeboyer  families 
and  which  are  related  to  health  and 
safety,  correction  of  development 
deficiencies  and  cost-effective  energy 
conservation.  Major  repairs  or 
replacements,  additions,  items  which 
are  the  responsibility  of  the  homebuyer 
families,  and  management 
improvements  are  not  eligible 
modernization  costs  for  homeownership 
projects. 

S  868.5    Procedures  for  ot>taining  approval 
of  a  modernization  program. 

(a)  HUD  notification.  As  soon  as 
possible  after  modernization  funds  for  a 
particular  FFY  become  available,  HUD 
shall  give  written  notification  of  the 
availability  of  such  funds  and  the  time 
frame  for  submission  of  the  Preliminary 
Applications. 

(b)  PHA  consultation  with  local 
officials  and  tenants/homebuyers.  The 
PHA  shall  develop  the  application  in 
consultation  with  local  officials  and 
tenants/homebuyers  at  the  project  to  be 
modernized,  as  set  forth  in  §  86a7  and 

§  868.8.  Before  developing  the 
Preliminary  Application,  the  PHA  shall 
consult  with  local  officials  as  to  whether 
the  proposed  Comprehensive  or  special 
purpose  modernization  is  financially 
feasible  and  will  result  in  long-term 
physical  and  social  viability  at  the 
project 

(Approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  OMB  control  number 
2502-0218.) 

(c)  Preliminary  Application.  Based  on 
an  initial  comprehensive  assessment  of 
its  improvement  needs,  including  a 
determination  of  the  financial  feasibility 
of  the  proposed  modernization  and  the 
long-term  viability  of  the  project(8)  after 


Comprehensive  or  special  purpose 
modernization,  the  PHA  slull  submit  to 
the  HUD  office  a  Preliminary 
Applicati(Hi,  in  a  form  prescribed  by 
vMD,  which  shall  contain: 

(1)  A  five-year  plan,  which  is  the 
PHA's  Initial  comprehensive  assessment 
of  the  moderization  funds  to  be 
requested  over  a  five-year  period  to 
meet  the  total  physical  and  management 
improvement  needs  of  its  projects, 
including  any  special  ptupose  and 
homeownership  needs,  as  well  as  any 
emergency  needs  in  the  ciurent  year. 
The  plan  provides  for  gross  estimates  of 
the  total  needs  of  the  project(sj  for 
which  Comprehensive  Modernization  is 
requested  and  for  gross  estimates  of  the 
specialized  needs  of  the  project(s)  for 
which  special  purpose,  emergency  or 
homeownership  modernization  is 
requested. 

(2)  A  brief  explanation  of  the  priority 
order  of  the  projects  for  which 
modernization  funding  is  requested  in 
the  current  FTT  (see  paragraph  (h)  of 
this  section). 

(Approved  by  die  OMB  under  OMB  control 
number  2502-0208.) 

(d)  HUD  screening.  TTie  HUD  office 
shall  screen  the  Preliminary  Application 
on  the  basis  of  the  appropriateness  of 
the  priority  order  of  the  projects, 
comprehensiveness  of  the  project  listing, 
reasonableness  of  estimated  costs  and 
cost  savings,  and  PHA  management  and 
modernization  capabilities  as  defined  in 
§868.3. 

(e)  PHA  preparation  for  Joint  Review. 
The  PHA  shall  prepare  for  the  Joint 
Review  by: 

(1)  Reaching  agreement  wiUi  the  HUD 
office  on  the  specific  project(s)  to  be 
covered  during  the  Joint  Review; 

(2)  Completing  a  detailed 
comprehensive  assessment,  in  a  form 
prescribed  by  HUD,  of  the  total  physical 
and  management  improvement  needs  of 
the  project(s)  for  which  die  PHA  is 
requesting  Comprehensive 
Modernization  and  of  the  specialized 
needs  of  the  project(s]  for  which  the 
PHA  is  requesting  special  purpose, 
emergency  or  homeownership 
modernization  in  the  current  FFY.  For 
each  project  proposed  for 
Comprehensive  Modernization,  the 
comprehensive  assessment  shall 
include:  the  current  physical  condition 
and  the  physical  improvements 
necessary  to  meet  the  standards  (see 

§  868.4(a>);  the  improvements  needed  to 
upgrade  the  management  and  operation 
so  that  decent,  safe  and  sanitary  living 
conditions  wiU  be  provided;  and  an 
identification  of  management  needs 
related  to  items  set  fordi  in  S  868.4(b)(2). 


(3)  Reviewing  the  other  points  to  be 
covered  during  the  Joint  Review  as 
prescribed  by  HUD. 

(Approved  by  the  OMB  under  OMB  control 
number  2502-0208.) 

(f)  Joint  Review.  The  PHA  and  the 
HUD  office  shall  conduct  an  on-site 
review  to  discuss  the  proposed 
modernization  program,  as  set  forth  in 
the  Preliminary  Application  and  the 
detailed  comprehensive  assessment,  and 
reach  tentative  agreement  on  PHA 
needs.  The  Joint  Review  shall  include  an 
on-site  inspection  of  the  property  and 
resolution  of  the  relevant  issues  as 
prescribed  by  HUD. 

(g)  Comprehensive  Modernization 
approach.  The  proposed  Comprehensive 
Modernization  shall  be  funded  in  one  - 
stage,  unless  the  HUD  office  determines, 
based  upon  the  criteria  set  forth  in 
paragraph  (g)(2)  of  this  section.  Uiat  it 
shall  be  funded  in  two  stages. 

(1)  One-stage  funding.  In  general. 
Comprehensive  Modernization  will  be 
funded  in  one  stage.  Under  one-stage 
funding,  the  to»al  amount  of 
modernization  funds  for  all  required 
physical  and  management 
improvements  at  the  project  shall  be 
approved  at  one  time,  out  of  funds  for  a 
single  FFY,  under  one  Fmal  Application. 
The  PHA  and  the  HUD  office  shall  agree 
on  the  length  of  the  implementation 
period  that  is  appropriate  for  the 
particular  modernization  program.  The 
entire  modernization  program  for  the 
project  shall  generally  be  completed 
within  a  period  of  not  more  than  three 
years.  However,  if  it  is  shown  to  the 
satisfaction  of  the  HUD  office  that  the 
scope  of  the  improvements  is  unusually 
extensive  or  the  nature  of  the 
improvements  necessitates  a  longer 
implementation  period,  a  longer 
implementation  period  not  to  exceed 
five  years  may  be  approved.  See 

§  868.4(b)  on  the  implementation  period 
of  management  improvements. 

(2)  Two-stage  funding.  On  an 
exception  basis.  Comprehensive 
Modernization  will  be  funded  in  two 
stages.  Under  two-stage  funding,  the 
total  amount  of  the  modernization  funds 
for  all  required  physical  and 
management  improvements  at  the 
project  shall  be  approved  at  two 
different  times. 

(i)  Mandatory.  Where  the  HUD  office 
determines  that  the  PHA  lacks 
modernization  capability,  as  defined  in 
§  868.3,  the  HUD  office  shall  fund 
Comprehensive  Modernization  in  two 
stages.  At  the  first  stage,  approval  is 
limited  to  funds  for  architectural/ 
engineering  work  and  a  portion  of  the 
management  improvements. 
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(ii)  Optional.  Where  the  HUD  office 
determines  that  the  PHA  laclcs 
management  capabihty,  as  defined  in 
§  868.3.  or  that  the  magnitude  of  the 
total  funds  required  for  Comprehensive 
Modernization  is  such  that  one-stage 
funding  is  precluded  by  tRe  HUD  office's 
allocation,  the  HUD  office  may  fund 
Comprehensive  Modernization  in  two 
stages.  At  the  first  stage,  approval  may 
include  funds  for  architectural/ 
engineering  work  and  a  portion  of  the 
physical  and  management 
improvements. 

(iii)  First  stage.  The  first  stage  shall  be 
approved  out  of  funds  for  single  FFY, 
under  one  Final  Application.  The  Final 
Application  shall  address  all  required 
improvements  at  the  project,  except  that 
the  modernization  plan  under  paragraph 
(i)(2)  of  this  section  shall  pertain  only  to 
work  items  to  be  completed  during  the 
first  stage.  When  approving  the  first 
stage,  the  HUD  office  will  indicate  the 
approximate  balance  of  the 
modernization  funds  to  be  approved  for 
the  project  at  the  second  stage  and  its 
intent  to  approve  that  balance,  subject 
to  the  avaUability  of  future  funds, 
satisfactory  progress  by  the  PHA  in 
obligating  first  stage  funds,  PHA 
submission  of  additional  documents  and 
PHA  compUance  with  HUD  regulatory 
{ind  statutory  requirements. 

(iv)  Second  stage.  Where  the  PHA  is 
requesting  funding  for  the  second  stage 
of  a  two-stage  Comprehensive 
Modernization  at  a  project,  the  HUD 
office  will  determine  whether  the  PHA 
has  met  the  conditions  stated  in 
paragraph  (g)(2](iii]  of  this  section.  If 
not,  the  HUD  office  may  not  approve  the 
second  stage  for  funding  at  this  time. 
The  PHA  submission  for  the  second 
stage  is  limited  only  to  the  items  as 
deemed  necessary  by  HUD. 

(v)  Implementation  period.  The  entire 
modernization  program  for  the  project 
shall  be  completed  within  a  maximum 
five-year  period.  The  PHA  and  the  HUD 
office  shall  agree  on  the  length  of  the 
implementation  period  of  each  stage. 
The  first  stage  shall  be  completed  within 
a  maximum  two-year  period  and  the 
second  stage  within  a  maximum  three- 
year  period. 

(h)  HUD  preliminary  funding 
decisions.  After  all  of  the  Joint  Reviews, 
the  HUD  office  will  determine  whether 
the  PHA  will  be  Invited  to  submit  the 
Final  Application  for  the  identified 
project(8)  by  considering  whether  the 
PHA  has  adequately  addressed  all  the 
relevant  issues,  as  determined  by  HUD, 
and  giving  preference  to  PHA's  which: 

(1)  Request  assistance  for  projects 
having  conditions  that  threaten  tenant 
health  or  safety,  including  elimination  of 
lead-based  paint  hazards  in  public 


housing  family  units  built  before  1950.  or 
a  significant  number  of  vacant, 
substandard  luiits; 

(2)  Have  demonstrated  a  capability  of 
carrying  out  the  activities  proposed  in 
the  plan  and  approved  by  HUD;  and 

(3)  Demonstrate  that  the 
modernization  will  result  in  the  greatest 
cost  savings,  except  for  physical 
improvements  of  an  emergency  natiu^ 
affecting  the  life,  health  and  safety  of 
tenants  or  related  to  fire  safety. 

fi)  Final  application.  Upon  notification 
6-om  HUD,  the  PHA  shall  submit  to  the 
HUD  office  a  Final  Application  which 
shall  contain: 

(1)  For  each  project  an  identification 
of  and  an  estimate  of  the  total  costs  of 
replacement  of  the  equipment,  systems 
or  structural  elements  which  would 
normally  be  replaced  (assuming  routine 
and  timely  maintenance  is  performed) 
over  the  remaining  period  of  the  ACC  or 
during  the  30-year  period  beginning  on 
the  date  of  submission  of  the  Final 
Application,  whichever  period  is  longer. 
This  estimate  shall  Include  an  estimate 
of  such  costs  accrued  for  the  period 
which  ends  upon  the  date  on  which  the 
Final  Application  is  made  and  an 
estimate  of  the  costs  which  will  accrue 
during  each  12-month  period  subsequent 
to  the  Final  Application; 

(2)  A  comprehensive  assessment  of 
physical  and  management  improvement 
needs,  described  in  paragraph  (e)(2)  of 
this  section,  and  a  plan  for  making  the 
improvements  and  replacements  and  for 
meeting  the  needs.  The  plan  shall 
include:  (i)  A  schedule  of  actions  to  be 
completed  over  a  period  of  not  greater 
than  five  years  from  the  date  of 
approval  of  the  application,  within  each 
12-month  period  covered  by  the  plan, 
and  which  are  necessary  to  make  the 
physical  improvements  and  to  upgrade 
the  management  and  operation  (see 
paragraph  (g)(1)  of  this  section);  (ii)  The 
estimated  cost  of  each  action;  (iii)  A 
project  operating  budget  for  each  12- 
month  period  covered  by  the  plan, 
excluding  modernization  costs;  and  (iv) 
an  estimate  of  the  financial  resources  to 
be  available  from  all  sources  ^d  the 
amounts  of  modernization  funds  to  be 
requested  for  each  12-month  period 
covered  by  the  plan. 

(3)  An  organization  and  staffing  plan, 
stating  the  proposed  organization, 
staffing  and  inspection  of  the 
modernization  program. 

(4)  A  PHA  report  on  compliance  by 
the  local  governing  body  with  the  terms 
of  the  Cooperation  Agreement  or  as 
embodied  by  Article  VIII  of  the  Tribal 
Ordinance  as  applicable  for  certain 
IHAs,  and  any  additional  services  or 
facilities  that  the  PHA  plans  to  request 
from  the  local  governing  body. 


(5)  A  civil  rights  compliance 
certification,  in  a  form  prescribed  by 
HUD. 

(6)  A  resolution  by  the  PHA  Board  of 
Commissioners,  approving  the  Final 
Application  and  certifying  that: 

(i)  The  PHA  will  comply  with  all 
policies,  procedures  and  requirements 
prescribed  by  HUD  for  the 
modernization,  including 
implementation  of  the  modernization  in 
a  timely,  efficient  and  economical 
manner; 

(ii)  The  estimated  costs  of  the 
modernization  program  cannot  be 
funded  from  current  operating  funds; 

(iii)  The  proposed  physical  work 
meets  the  Modernization  Standards; 

(iv)  The  PHA  has  adopted  the  goal  of 
awarding  a  specified  percentage  of  the 
dollar  value  of  the  total  of  the 
modernization  contracts,  to  be  awarded 
during  the  subsequent  FFY,  to  minority 
business  enterprises; 

(v)  The  PHA  has  complied  with 
tenant/homebuyer  participation 
requirements  under  §  868.7  and  S  866.8; 

(vi)  The  PHA  has  furnished  a  copy  of 
the  flood  insurance  policy  to  HUD  or 
determined  that  flood  insurance  is  not 
required  under  §  868.9(d); 

(vii)  The  PHA  will  comply  (where 
applicable)  with  requirements  for  the 
physically  handicapped  under  S  868.9(f); 
and 

(viii)  Where  the  proposed 
modernization  involves  the  temporary  or 
permanent  rehousing  of  tenants,  the 
PHA  will  ensure  nondiscrimination  in 
the  selection  of  tenants  to  be  rehoused, 
determination  of  which  tenants  require 
temporary  and  permanent  rehousing, 
assignment  of  tenants  within  the  PHA, 
and  provision  of  assistance  to  tenants 
being  rehoused, 

(7)  Special  provisions  for  excepted 
categories. — (i)  Special  purpose 
modernization.  For  a  project  under 
special  purpose  modemi&tion.  the  PHA 
shall  limit  the  items  required  in 
paragraph  (i)(2)(i)  of  this  section  to  only 
those  special  purpose  work  items. 

(ii)  Emergency  modernization.  For  a 
project  under  emergency  modernization, 
the  PHA  shall  omit  from  the  Final 
Application  the  items  required  in 
paragraphs  (i)(l),  (i)(2)  (iii)  and  (iv),  and 
(i)(3)  and  (4)  of  Uiis  section  and  limit  the 
items  required  in  paragraph  (i)(2)(i)  of 
this  section  to  only  those  emergency 
work  items. 

(iii)  Homeownership  modernization. 
For  a  project  under  homeownership 
modernization,  the  PHA  shall  omit  from 
the  Final  Application  the  items  required 
in  paragraphs  (i)(l)  and  (i)(2)  (iii)  and 
(iv)  of  this  section  and  limit  the  items 
required  in  paragraph  (i)(2)(i)  of  this 
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section  to  only  those  homeownership 
work  items.  The  PHA  shall  include  in 
the  Final  Application  a  listing  of  the 
units  to  be  included  in  the 
modernization  program  and  the 
estimated  cost  attributed  to>each  home. 

( Approved  by  tfte  OMB  under  OMB  control 
number  2502-0208.] 

[i)ACC  amendweat.  After  HUD 
approval  of  the  Ffnal  Application,  the 
PHA  shall  enter  into  an  ACC 
amendment  to  obtain  modernization 
funds,  j 

§868.6    Modemteation  Project 

(a)  For  purposes  of  financing 
modemiration,  each  modernization 
program  approved  for  PHA  shall  be 
treated  as  a  separate  Modernization 
Project.  The  Modernization  Project  may 
include  improvements  to  one  or  more 
projects.  Improvements  to  a  single 
project  may  be  included  in  more  than 
one  Modernization  Project. 

(b)  HUD  and  the  PHA  shall  enter  into 
ACC  amendment,  for  each 
Modernization  Project.  The  ACC 
amendment  shall  provide  for  the 
payment  of  annual  contributions 
sufficient  to  amortize  the  modernization 
cost  over  a  period  of  no  more  than  20 
years,  and  shall  require  low-income  use 
of  the  housing  for  not  less  than  20  years 
(subject  to  sale  of  homeownership  units 
in  accordance  with  the  terms  of  the 
ACC). 

§868.7    Tenant  participation. 

For  a  rental  project  only,  before 
submission  of  the  Prehminary 
Application,  the  PHA  shall  consult  with 
the  tenants  regarding  its  intent  to  submit 
an  application  for  modernization  funds. 
Before  the  Joint  Review,  the  PHA  shall 
notify  the  tenants  of  the  project  to  be 
modernized  and  the  tenant  organization, 
if  any,  of  the  proposed  modernization 
program,  afford  tenants  a  reasonable 
opportunity  to  present  their  views  on  the 
proposed  program  and  alternatives  to  it. 
and  give  full  and  serious  consideration 
to  tenant  recommendations.  At  the  Joint 
Review,  the  PHA  shall  provide  the 
tenants  and  HUD  with  a  copy  of  and  an 
evaluation  of  tenant  recommendations, 
indicating  the  reasons  for  PHA 
acceptance  or  rejection,  consistent  with 
HUD  requirements  and  the  PHA's  own 
determination  of  efficiency,  economy 
and  need.  The  PHA  also  shall  provide  a 
copy  of  this  evaluation  to  the  tenants 
and  the  tenant  organization,  if  any. 
After  HUD  approval  of  the 
modernization  program,  the  PHA  shall 
inform  the  tenants  and  the  tenant 
organization,  if  any,  of  the  approved 
work  items.  The  provisions  of  this 
section  do  not  apply  to  proposed  work 


items  of  an  emergency  nature,  affecting 
the  life,  health  and  safety  of  tenants. 
However,  the  PHA  shall  inform  tenants 
of  approved  emergency  work  items. 

(Approved  by  the  OMB  under  OMB  control 
number  2502-0218.) 

§  868.8    Homebuyer  participation. 

(a)  For  a  homeownership  project  only, 
before  the  Joint  Review,  the  PHA  shall 
discuss  the  modernization  program  with 
the  homebuyer  famiUes  of  the  project  to 
be  modernized  and  advise  them  of  the 
effect  of  the  modernization  on  the  terms 
of  the  Homebuyer  Agreements.  The 
PHA  shall  afford  the  homebuyer 
families  a  reasonable  opportunity  to 
present  their  views  on  the  proposed 
program  and  give  full  and  serious 
consideration  to  their  recommendations 
consistent  with  HUD  requirements  and 
the  PHA's  own  determination  of 
efficiency,  economy  and  need. 

(b)  The  PHA  shall  inform  each 
homebuyer  family  that 

(1)  To  participate,  it  must  be  in 
substantial  compliance  with  the  terms  of 
its  Homebuyer  Agreement; 

(2)  It  will  have  an  opportimity  to 
express  its  views  and  preferences  with 
respect  to  the  modernization  of  its  home; 

(3)  The  purchase  price  and  the 
amortization  period  will  be  increased  as 
provided  in  §  868.10; 

(4)  It  will  have  an  opportunity  to 
participate  in  the  final  inspection  of  the 
work  to  determine  completion  in 
accordance  with  the  requirements;  and 

(5)  Participation  in  the  program  is 
optional. 

(c)  The  PHA  shall  pjpvide  each 
homebuyer  family  with  a  copy  of  the 
PHA's  evaluation  of  its 
recommendations,  the  tentative 
decisions  reached  on  the  modernization 
program  to  be  submitted  to  the  HUD 
office,  the  estimated  cost  of  the 
proposed  modernization  program,  and 
the  amount  of  this  cost  to  be  attributed 
to  its  home. 

(d)  If  the  homebuyer  family  decides  to 
participate  in  the  modernization  ♦ 
program  with  respect  to  any  of  the 
proposed  work  items,  it  must  agree  in 
writing  that  its  Homebuyer  Agreement 
will  be  amended  upon  approval  of  the 
Final  Application  to  provide  that,  as 
result  of  the  amount  of  modernization 
cost  attributed  to  its  home,  the  purchase 
price  and  the  amortization  period  will 

be  increased  as  provided  in  §  868.10. 

(e)  Any  homebuyer  family  may 
decline  to  participate  without  risk  to  its 
homebuyer  status. 

(f)  Before  submission  of  the  Final 
Application,  the  PHA  shall  obtain  a 
signed  agreement  from  each 
participating  homebuyer  family  that  it 
will  amend  its  Homebuyer  Agreement 


upon  approval  of  the  Einal  Apphcation. 
Tlie  PHA  shall  retain  copies  of  the 
signed  agreements  and  the  amended 
Homebuyer  Agreements  in  its  files  for 
inspection  by  the  HUD  office. 

(g)  The  provisions  of  paragraphs  (b) 
through  (f)  of  this  section  do  not  apply 
where  modernization  work  is  limited  to 
correction  of  development  deficiencies. 

(Approved  by  the  OMB  under  OMB  control 
number  2502-0218.) 

§  868.9    Other  program  requtfcments. 

The  PHA  shall  comply  with  the 
following  program  requirements  for  a 
HUD  allocation  of  modernization  funds: 

(a)  Civil  rights  compliance.  In  the 
case  of  PHAs  other  than  Indian  Housing 
Authorities  (IHAs),  the  PHA  shall 
comply  with  Title  VI  of  the  Civil  Rights 
Act  of  1964  (42  U.S.C.  2000d-2000d-*). 
Tide  Vm  of  the  Civil  Rights  Act  of  196a 
as  amended  (42  U.S.C.  3601-3619), 
Executive  Orders  11063. 11246  and  12138 
(Women's  Business  Enterprise).  Section 
3  of  the  HUD  Act  of  1968  (12  U.S.C. 
1701u),  and  the  Age  Discrimination  Act 
of  1975  (42  U.S.C  6101  et  seq.).  and 
Section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794).  (For  IHAs,  see  24 
CFR  805.105.  AppUcability  of  civil  rights 
statutes,  and  24  CFR  805.106. 
Preferences,  opportimtities,  and 
nondiscrimination  in  employment  and 
contracting.) 

(b)  Minority  and  women 's  business  or 
Indian  enterprise  opportunity.  In  the 
case  of  PHAs  other  than  IHAs,  in 
conformance  with  Executive  Order 
11625,  the  PHA  shall  take  every  action 
to  meet  Departmental  goals  for 
awarding  modernization  contracts  to 
minority  business  enterprises.  For  IHAs. 
see  24  CFR  805.106(a)  regarding 
preference  in  the  award  of 
modernization  contracts  to  Indian 
organizations  and  Indian-owned 
economic  enterprises.  Both  PHAs  and 
IHAs  shall  take  appropriate  affirmative 
action  to  assist  women's  business 
enterprises. 

(c)  Environment  and  historic 
preservation.  TTie  PHA's  Fmal 
Application  is  subject  to  any  applicable 
requirements  imder  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4332  et  seq.).  the 
National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470  et  seq.).  the 
Archeological  and  Historic  Preservation 
Act  of  1974  (16  use.  469  et  seq.). 
Executive  Ch^er  11593  on  Protection  and 
Enhancement  of  the  Cultural 
Environment  (including  the  procedures 
prescribed  by  the  Advisory  Council  on 
Historic  Preservation  in  36  CFR  Part 
800).  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.),  the  Federal  Water  Pollution 
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Control  Act  (33  U.S.C.  1251  et  seq.). 
Executive  Orders  11988  and  11990 
(Floodplain  Management  and  Protection 
of  Wedands),  and  HUD  environmental 
regulations  (24  CFR  Part  50). 

(d)  Flood  insurance.  The  PHA  shall 
comply  with  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C.  4001  et 
seq.). 

(e)  Lead-based  paint  poisoning 
prevention.  The  PHA  shall  comply  with 
the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  4801  et  seq.) 
and  HUD  implementing  regulations  (24 
CFR  Part  35). 

(f)  Accessibility  for  physically 
handicapped.  The  PHA  shall  comply 
with  the  Architectural  Barriers  Act  of 
1968,  as  amended  (42  U.S.C.  4151)  and 
HUD  implementing  regulations  (24  CFR 
Part  40). 

(g)  Energy  conservation.  The  VHA 
shall  comply  with  24  CFR  Part  865, 
Subpart  C,  regarding  the  conduct  of  an 
energy  audit  and  the  undertaking  of 
cost-effective  energy  conservation 
measures,  before  HUD  approval  of 
Comprehensive  Modernization  or 
special  purpose  modernization  for  a 
project.  The  cost  of  performing  an 
energy  audit  is  an  eligible  modernization 
cost. 

(h)  Wage  rates — (1)  HUD-determined 
wage  rates.  Under  Section  12  of  the  Act, 
the  PHA  and  its  contractors  shall  pay 
not  less  than  the  wages  prevailing  in  the 
locality,  as  determined  or  adopted 
(subsequent  to  a  determination  under 
applicable  State,  tribal,  or  local  law)  by 
the  Secretary,  to  all  laborers  and 
mechanics  employed  by  the  PHA  or  its 
contractors  in  carrying  our  major  repairs 
as  defined  in  §  868.3. 

(2)  Davis-Bacon  wage  rates.  Under 
section  12  of  the  Act,  die  PHA  and  its 
contractors  shall  pay  not  less  than  the 
wages  prevailing  in  the  locality,  as 
predetermined  by  the  Secretary  of 
Labor,  under  the  Davis-Bacon  Act  (42 
U.S.C.  276a  et  seq.),  to  all  laborers  and 
mechanics  employed  by  the  PHA  or  its 
contractors  for  modernization  work  or 
contracts  over  $2,000,  except  major 
repairs  as  defined  in  S  868.3. 

(3)  Technical  wage  rates.  The  PHA 
and  its  contractors  shall  pay  HUD- 
determined  prevailing  wage  rates  to  all 
architects,  technical  engineers, 
draftsmen  and  technicians  employed  in 
the  modernization  of  a  project 

(i)  Insurance.  The  PHA  shall  carry 
insurance,  as  prescribed  by  HUD,  to 
cover  the  additional  exposures  created 
by  the  modernization  activities  and 
reflect  the  increased  value  of  the 
buildings  after  modernization. 


§  868.10    Special  raquirwwnto  for 
hom«own«rsMp  projects. 

(a)  Promptly  after  HUD  approval  of 
the  Final  Application,  each  homebuyer 
family  shall  execute  an  amendment  to 
its  Homebuyer  Agreement,  reflecting  an 
increase  in  the  purchase  price  of  its 
home  and  an  extension  of  the 
amortization  period  in  accordance  with 
paragraphs  (b)  and  (c)  of  this  section, 
except  where  the  modernization  work  is 
limited  to  the  correction  of  development 
deficiencies. 

(b)  For  Turnkey  III  projects  and  for 
Mutual  Help  projects  placed  under  ACC 
from  March  9, 1976  or  converted  in 
accordance  widi  24  CFR  805.428: 

(1)  The  amoimt  of  estimated 
modernization  cost  attributable  to  the 
home,  as  shown  in  the  HUD-approved 
Final  Application,  shall  be  added  to  the 
homebuyer's  purchase  price  as  initially 
determined  (under  24  CFR  804.113(a)  or 
804.115(b)  for  Turnkey  III  projects  or 
under  24  CFR  805.422  (b)  or  (c)  for 
Mutual  Help  projects). 

(2)  The  period  of  the  homebuyer's 
current  purchase  price  schedule  shall  be 
extended  by  the  same  percentage  as  the 
percentage  of  increase  in  the 
homebuyer's  purchase  price.  The  new 
purchase  price  schedule  shall: 

(i)  Show  monthly  amortization  of  the 
new  purchase  price  over  a  period 
commencing  on  the  same  day  as  the 
original  purchase  price  schedule  and 
terminating  at  the  end  of  the  extended 
period;  and 

(ii)  Be  computed  on  the  basis  of  the 
same  interest  rate  as  used  for  the 
current  purchase  price  schedule. 

(3)  If  a  modernization  program  is 
approved  for  a  project  after  one  or  more 
earlier  modernization  programs  for  the 
same  project,  the  total  amount  of 
modernization  cost  attributable  to  the 
home  under  the  prior  modernization 
program(s)  shall  be  included  as  part  of 
the  homebuyer's  initial  purchase  price  in 
applying  the  provisions  of  paragraphs 
(b)  (1)  and  (2)  of  this  section. 

(c)  For  Mutual  Help  projects  placed 
under  ACC  before  March  9, 1976.  and 
not  converted  in  accordance  with  24 
CFR  805.428  and  for  Turnkey  III  projects 
that  do  not  have  purchase  price 
schedules: 

(1)  These  projects  do  not  involve 
purchase  price  schedules  for 
amortization  of  the  homebuyer's 
purchase  price  over  a  fixed  period  of 
time  because  the  homebuyer's  purchase 
price  in  these  projects  is  based  on  the  - 
unamortized  balance  of  the  portion  of 
the  project's  development  debt 
attributable  to  the  home.  Consequently, 
it  is  necessary  to  estabhsh  a  separate 
schedule  for  the  amortization  of  the 
estimated  modernization  cost 


attributable  to  the  home,  as  shown  by 
the  HUD-approved  Final  Application. 

(2)  The  PHA  shall  furnish  to  the 
homebuyer  a  schedide  showing  monthly 
amortization  of  the  estimated 
modernization  cost  attributable  to  the 
home,  at  the  Minimum  Loan  Interest 
Rate  specified  in  the  ACC  for  the       , 
Modernization  Project,  over  a  period 
commencing  on  the  first  day  of  the 
month  after  the  date  of  original 
occupancy  of  the  home  by  the 
homebuyer  and  terminating  at  the  end  of 
the  period  determined  as  follows: 

(i)  Divide  the  amount  of  the  estimated 
modernization  cost  attributable  to  the 
home  (including  the  total  amount  of 
modernization  cost  attributable  to  the 
home  under  prior  modernization 
programs,  if  any)  by  the  amount  of  the 
current  HUD-approved  estimated 
replacement  cost  of  the  home. 

(ii)  Multiply  this  amount  by  25,  round 
the  result  to  the  next  higher  number  and 
add  that  number  to  25.  This  is  the 
•  number  of  years  to  be  used  as  the  period 
for  the  modernization  amortization 
schedide. 

(ili)  The  purchase  price  for  the  unit 
shall  be  the  sum  of  (A)  the  balance  of 
the  debt  attributable  to  the  home  and  (B) 
the  amount  remaining  on  the 
modernization  schedule  at  the  time  of 
settlement. 

(3)  The  calculation  provided  in 
paragraph  (c)(2)  of  this  section  shall 
apply  retroactively  to  modernization 
programs  approved  from  FFY  1980 
funds.  Therefore,  the  PHA  shall 
recalculate  the  homebuyer's 
amortization  schedule  to  reflect  the 
provisions  of  paragraph  (c)(2)  of  this 
section. 

§  868. 1 1    Special  requirements  for  Section 
23  Leased  Housing  Bond-financed 
projects. 

A  Section  23  Leased  Housing  Bond- 
Financed  project  is  eligible  for 
modernization  only  if  HUD  determines 
that  the  project  has  met  the  following 
conditions: 

(a)  The  project  was  financed  by  the 
issuance  of  bonds; 

(b)  Clear  title  to  the  project  will  be 
conveyed  to  or  vested  in  the  PHA  at  the 
end  of  the  Section  23  lease  term; 

(c)  There  are  no  legal  obstacles 
affecting  the  PHA's  use  of  the  property 
as  public  housing  during  the  20-year 
amortization  period  of  the 
modernization; 

(d)  After  completion  of  the 
modernization,  the  project  will  have  a 
remaining  useful  life  of  at  least  20  years 
and  it  is  in  the  financial  interest  of  the 
Federal  Government  to  improve  the 
project;  and 
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(e)  The  project  is  covered  by  a 
Cooperation  Agreement  between  the 
PHA  and  local  governing  body  during 
the  20-year  amortization  period  of  the 
modernization. 

§  860.12    Contracting  requirements. 

(aj  Compliance  with  State,  tribal,  and 
local  law  and  Federal  requirements.  The 
PHA  shall  comply  with  State,  tribal  and 
local  laws  and  Federal  requirements 
applicable  to  bidding  and  contract 
award. 

(b)  Competitive  bidding  requirements. 
For  each  construction  or  equipment 
contract  over  $10,000.  the  PHA  shall 
conduct  competitive  bidding,  except  for 
procurement  under  the  HUD 
Consolidated  Supply  Program. 

(c)  Bonding  requirements.  For  all 
construction  or  equipment  contracts  of 
$10,000  or  more,  the  contractor  shall 
furnish  a  performance  and  payment 
bond  for  100  percent  of  the  contract 
price  or.  as  may  be  required  by  law, 
separate  performance  and  payment 
bonds,  each  for  50  percent  or  more  of 
the  contract  price,  or  a  20  percent  cash 
escrow  or  a  25  percent  letter  of  credit. 

(d)  PHA  agreement  with  architect/ 
engineer.  The  PHA  shall  obtain 
architectural/engineering  services 
through  the  competitive  negotiation 
process,  except  where:  (1)  FFY  1981  or 
subsequent  year  funds  are  being  used  to 
finance  additional  services  under  an 
existing  contract;  or  (2)  FFY  1980  or 
prior  year  fimds  are  being  used  to 
finance  a  contract  not  yet  executed,  but 
for  which  the  PHA  has  initiated 
discussions  with  an  architect/engineer 
before  the  effective  date  of  this  rule.  The 
PHA  shall  comply  with  HUD 
requirements  either  to  submit  for  HUD 
approval  the  contract  before  execution 
or  to  certify  that  the  scope  of  work  is 
consistent  with  any  agreements  reached 
with  HUD,  that  the  fee  is  appropriate 
and  does  not  exceed  the  HUD-approved 
budget  amount,  and  that,  if  apphcable, 
the  competitive  negotiation  process  was 
used. 

(Under  section  13(b)  of  OMB  Circular  A-40, 
OMB  has  waived  the  requirement  that  the 
information  collection  requirement  contained 
in  this  paragraph  must  be  reviewed  and 
assigned  an  OMB  control  number.) 

(e)  Construction  and  bid  documents. 
The  PHA  shall  comply  with  HUD 
requirements  either  to  submit  for  HUD 
approval  complete  construction  and  bid 
documents  before  inviting  bids  or  to 
certify  to  receipt  of  the  required 
architect's/engineer's  certification,  that 
the  construction  documents  accurately 
reflect  HUD-approved  work,  and  that 
the  bid  documents  are  complete  and 
include  a  1  mandatory  items. 


(Approved  by  the  OMB  under  OMB  control 
numbers  2502-0157  and  2502-0216.) 

(f)  CoHfract  award.  The  PHA  shall 
obtain  HUD  approval  of  the  proposed 
award  of  modernization  construction 
and  equipment  contracts  if  the  bid 
amount  exceeds  the  HUD-approved 
budget  amoimt  or  the  PHA  receives  a 
single  bid.  In  all  other  instances,  the 
PHA  shall  comply  with  HUD 
requirements  either  to  submit  the 
proposed  award  for  HUD  approval  or  to 
make  the  award  without  HUD  approval 
after  the  PHA  has  certified  that  the 
bidding  procedures  and  award  were 
conducted  in  compliance  with  State, 
tribal  or  local  laws  and  Federal 
requirements,  that  the  award  does  not 
exceed  the  approved  budget  amount  and 
is  not  being  made  on  the  basis  of  a 
single  bid,  and  that  HUD  clearance  has 
been  obtained  for  the  award  under 
previous  participation  procedures, 
including  absence  from  the  HUD 
Consolidated  List  of  Debarred, 
Suspended  or  Ineligible  Contractors  and 
Grantees. 

(Approved  by  the  OMB  under  OMB  control 
number  2502-0157.) 

(g)  Change  orders.  Except  in  an 
emergency  endangering  life  or  property, 
the  PHA  shall  comply  with  HUD 
requirements  either  to  submit  the 
proposed  contract  changes  for  HUD 
approval  or  to  certify  that  the  proposed 
work  is  not  within  the  scope  of  the 
contract,  that  the  proposed  work  cannot 
be  postponed  and  is  necessary  and 
economical,  and  that  the  additional 
costs  are  within  the  latest  HUD- 
approved  budget  or  otherwise  approved 
by  HUD. 

(Approved  by  the  OMB  under  OMB  control 
number  2502-0157.) 

(h)  Construction  requirements.  The 
PHA  shall  submit  to  the  HUD  office 
periodic  progress  reports  and  shall 
submit  all  contract  settlement 
documents  for  HUD  approval. 

(Approved  by  the  OMB  under  OMB  control 
numt>er  2502-0157). 

(i)  Management  improvement 
contracts.  The  PHA  shall  obtain 
consultant  services  through  the 
competitive  negotiation  process.  The 
PHA  shall  submit  both  proposals  and 
contracts  for  management 
improvements,  as  well  as  contract 
changes,  for  prior  HUD  approval. 

(Approved  by  the  OMB  under  OMB  control 
number  2502-0219.) 

9869.13    Modernization  financing. 

To  request  modernization  funds 
against  the  approved  modernization 
program,  the  PHA  shall: 


(a)  Consult  informally  with  the  HUD 
office  as  to  the  amount  of  modernization 
funds  needed  for  the  time  period  in 
question,  the  immediacy  of  need,  and 
the  method  of  financing.  Direct 
advances  shall  be  approved  only  where 
the  PHA  has  an  immediate  cash  need 
that  cannot  be  delayed  until  the  next 
possible  note  sale  and  if  the  total 
amount  of  the  PHA's  outstanding  direct 
advances,  when  added  to  the  amount  of 
direct  advances  currenUy  requested, 
does  not  exceed  $200,000. 

(b)  Submit  a  request  to  the  HUD  office 
for  only  the  amoimt  of  modernization 
funds  needed  for  the  time  period  in 
question  and  support  the  request  with  a 
written  justification,  in  a  form 
prescribed  by  HUD.  The  amount  of 
financial  assistance  made  available  for 
any  one  fiscal  year  may  not  exceed  the 
sum  of  the  amounts  determined 
necessary  by  HUD  to: 

(1)  Undertake  the  actions  specified  for 
the  year  in  the  schedule  submitted  under 
§  868.5(i)(2): 

(2)  Fund  the  replacement  costs 
identified  under  §  868.5(i)(l),  which  have 
accrued  for  the  period  ending  at  the 
beginning  of  such  year,  but  have  not 
been  previously  paid; 

(3)  Reimburse  the  PHA  for  the  cost  of 
developing  the  plan  described  in 

§  868.5(i)(2],  less  any  amount  provided 
the  PHA  with  respect  to  such  year  under 
paragraph  (b)(4)  of  this  section,  subject 
to  the  limitation  set  forth  in  §  868.4(d); 
and 

(4)  Enable  a  financially  distressed 
PHA,  as  defined  in  S  868.3,  to  develop  a 
plan,  subject  to  the  limitation  set  fordi  in 
§  868.4(d). 

(Approved  by  the  OMB  under  OMB  control 
number  2502-0188.) 

(c)  Submit  the  latest  required  progress 
reports  under  S  868.14,  uidess  the  first 
required  report  is  not  yet  due. 

(Approved  by  the  OMB  under  OMB  control 
numbers  2502-0164  and  2502-0219.) 

(d)  No  financial  assistance  shall  be 
made  available  to  a  PHA  for  any  year 
subsequent  to  the  first  year  unless  HUD 
determines  that  the  PHA  has  made 
substantial  efforts  to  meet  the  objectives 
for  the  preceding  year  under  the  plan 
described  in  §  868.5(i)(2). 

§868.14    Progress  reporting. 

For  each  quarter  until  completion  of 
the  modernization  program,  the  PHA 
shall  submit,  in  a  form  prescribed  by 
HUD,  to  the  HUD  office: 

(a)  A  report  on  modernization  fund 
expenditures;  and 

(Approved  by  the  OMB  under  OMB  control 
numbers  2502-0164  and  2502-0219.) 
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(b)  A  narrative  report  on  management 
improvement  progress,  where 
applicable. 

(Approved  by  the  OMB  under  OMB  control 
number  2502-0219.) 

§868.15    Budget  revisions. 

The  PHA  shall  not  incur  any 
modernization  cost  in  excess  of  the  total 
approved  budget.  The  PHA  shall  submit 
a  revision  of  the  budget,  in  a  form 
prescribed  by  HUD,  for  prior  HUD 
approval  if  the  PHA  plans  (within  the 
total  approved  modernization  budget) 
to: 

(a)  Delete  or  substantially  revise 
approved  work  items; 

(b)  Add  new  work  items;  or 

(c)  Incur  modernization  costs  in 
excess  of  the  approved  budget  amount 
for 

(1)  A  work  item;  or 

(2)  Any  project. 

(Approved  by  the  OMB  under  OMB  control 
number  2502-0164  for  modernization 
undertaken  %vith  pre-FFY  1982  funds  and 
OMB  control  number  2502-0208  for 
modernization  undertaken  with  FFY  1982  and. 
subsequent  year  funds.) 

§  868.16    On-site  Inspections. 

The  PHA  shall  provide,  by  contract  or 
otherwise,  adequate  and  competent 
supervisory  and  inspection  personnel 
during  modernization,  whether  work  is 
performed  by  contract  or  force  account 
labor  and  with  or  without  the  services  of 
an  architect/engineer,  to  assure  work 
quality  and  progress. 


§868.17    FIseal  doseout  Of  a 
modernization  program. 

Upon  completion  of  a  modernization 
program,  the  PHA  shall  submit  the 
actual  modernization  cost  certificate,  in 
a  form  prescribed  by  HUD,  to  the  HUD 
office  for  review,  audit  verification  and 
approval.  The  audit  shall  follow  the 
guidelines  prescribed  by  OMB  Circular 
A-102,  Attachment  P-Audit 
Requirements.  If  the  audited 
modernization  cost  certiHcate  indicates 
that  excess  funds  have  been  approved, 
the  PHA  shall  dispose  of  the  excess 
funds  as  directed  by  HUD.  If  the  audited 
modernization  cost  certificate  discloses 
unauthorized  expenditures,  the  PHA 
shall  take  such  corrective  actions  as 
HUD  may  direct. 

(Approved  by  the  OMB  under  OMB  control 
number  2502-0219.) 

§  868. 1 8    Modernization  and  Energy 
Conservation  Standards. 

(a)  All  improvements  funded  under 
this  Part  which  may  include  alterations, 
betterments,  additions,  replacements  or 
major  repairs,  shall  meet  the  HUD 
Modernization  Standards,  described  in 
paragraph  (c)  of  this  section  and 
established  to  provide  decent,  safe  and 
sanitary  living  conditions  in  PHA-owned 
public  housing  projects,  and  the  HUD 
Energy  Conservation  Standards  for  cost- 
effective  energy  conserving 
improvement  in  such  projects,  described 
in  paragraph  (d)  of  this  section. 

(b)  The  Modernization  Standards  and 
the  Energy  Conservation  Standards  are 
being  published  separately. 


(c)  The  Modernization  Standards 
prescribe  standards  which  will  provide 
decent,  safe  and  sanitary  living 
conditions  in  public  housing,  including 
corrections  of  violations  of  basic  health 
and  safety  codes,  and  address  all 
deficiencies,  including  those  related  to 
deferred  maintenance,  in  order  to  meet 
the  intent  of  HUD's  Minimum  Property 
Standards  as  they  could  reasonably  be 
applied  to  existing  housing.  In  addition, 
these  standards  cover  improvements 
relaUng  to  site  and  building  security. 
The  Modernization  Standards  are 
contained  in  HUD  Handbook  7485Z 
Public  Housing  Modernization 
Standards,  and  other  doctunents  cited 
therein. 

(d)  The  Energy  Conservation 
Standards  prescribe  standards  for  the 
installation  of  cost-effective  energy 
conserving  improvements,  including 
solar  energy  systems.  The  Energy 
Conservation  Standards  provide  for  the 
conducting  of  energy  audits,  including 
cost-benefit  analyses  of  energy  saving 
opportunities,  in  order  to  determine 
which  measures  will  be  cost  effective  in 
conserving  energy.  The  Energy 
Conservation  Standards  will  be 
contained  in  HUD  Handbook  7485.3, 
Public  Housing  Energy  Conservation, 
and  other  documents  cited  therein. 

Dated:  May  la  1982. 
Philip  Abrams, 

General  Deputy  Assistant  Secretary  for 
Housing,  Deputy  Federal  Housing 
Commissioner. 

[FR  Doc.  82-13898  Tiled  S-20-82  8-45  am) 
BtUJNG  CODE  4210-Z7-II 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  333 
[Docket  No.  75N-0183] 

Alcohol  Drug  Products  for  Topical 
Antimicrot)ial  Over-the-Counter  Human 
Use;  Establishment  of  a  Monograph; 
and  Reopening  of  Administrath^e 
Record 

agency:  Food  and  Drug  Administration. 
action:  Advance  notice  of  proposed 
rulemaking  and  reopening  of 
administrative  record. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
advance  notice  of  proposed  rulemaking 
that  would  establish  conditions  under 
which  over-the-counter  (OTC)  alcohol 
drug  products  for  topical  antimicrobial 
use  are  generally  recognized  as  safe  and 
effective  and  not  misbranded.  This 
notice  relates  to  the  development  of 
monograph  for  topical  antimicrobial 
drug  products  in  general,  which  is  part 
of  the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA.  This  notice 
also  reopens  the  administrative  record 
for  OTC  topical  antimicrobial  drug 
products  to  allow  for  consideration  of 
recommendations  on  alcohol  drug 
products  that  have  been  received  from 
the  Advisory  Review  Panel  on  OTC 
Miscellaneous  External  Drug  Products. 
dates:  Written  comments  by  August  19. 
1982  and  reply  comments  by  September 
20, 1982. 

address:  Written  conmients  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration.  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT. 
William  E.  Gilbertson,  Bureau  of  Drugs 
(HFD-510),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301^143-^960. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Part  330  (21  CFR  Part 
330),  FDA  received  on  October  6, 1980  a 
report  on  OTC  alcohol  drug  products  for 
topical  antimicrobial  use  from  the 
Advisory  Review  Panel  on  OTC 
Miscellaneous  External  Drug  Products. 
FDA  regulations  (21  CFR  330.10(a)(6)) 
provide  that  the  agency  issue  in  the 
Federal  Register  a  proposed  rule 
containing  (1)  the  monograph 
recommended  by  the  Panel,  which 
establishes  conditions  under  which  OTC 
alcohol  drug  products  for  topical 
antimicrobial  use  are  generally 
recognized  as  safe  and  effective  and  not 


misbranded;  (2)  a  statement  of  the 
conditions  excluded  from  the 
monograph  because  the  Panel 
determined  that  they  would  result  in  the 
drugs  not  being  generally  recognized  as 
safe  and  effective  or  would  result  in 
misbranding;  (3)  a  statement  of  the 
conditions  excluded  from  the 
monograph  because  the  Panel 
determined  that  the  available  data  are 
insufHcient  to  classify  these  conditions 
under  either  (1)  or  (2)  above;  and  (4)  the 
conclusions  and  recommendations  of 
the  Panel. 

Because  alcohol  ingredients  are 
marketed  in  OTC  drug  products  for 
topical  antimicrobial  use,  FDA  has 
determined  that  the  Miscellaneous 
External  Panel's  recommendations  on 
OTC  alcohol  drug  products  should  be 
included  as  part  of  the  proposed 
rulemaking  for  OTC  topical 
antimicrobial  drug  products. 
Development  of  this  rulemaking  has 
been  ongoing  for  some  time. 

In  the  Federal  Register  of  September 
13, 1974  (39  FR  33103),  FDA  issued  an 
advance  notice  of  proposed  rulemaking 
to  establish  the  monograph  for  OTC 
topical  antimicrobial  drug  products.  In 
the  Federal  Register  of  January  6, 1978 
(43  FR  1210).  FDA  issued  a  tentative 
final  monograph  (notice  of  proposed 
rulemaking)  for  OTC  topical 
antimicrobial  drug  products.  In  the 
Federal  Register  of  March  9, 1979  (44  FR 
13041)  FDA  reopened  the  administrative 
record  and  announced  its  intent  to 
publish'  an  updated  (amended)  tenative 
final  monograph  (amended  notice  of 
proposed  rulemaking)  for  OTC  topical 
antimicrobial  drug  products.  FDA 
advises  that  it  is  again  reopening  the 
administrative  record  for  OTC  topical 
antimicrobial  drug  products  only  as  it 
pertains  to  alcohol  drug  products  in 
order  to  allow  for  the  consideration  of 
the  MiscellaneooB  External  Panel's 
recommendations  on  alcohol  drug 
products.  An  amended  tentative  final 
monograph  (amended  notice  of 
proposed  rulemaking]  will  be  published 
in  a  futxire  issue  of  the  Federal  Regbter. 
At  that  time,  comments  received  on  this 
advance  notice  of  proposed  rulemaking 
concerning  alcohol  drug  products  will  be 
addressed.  Also,  the  proceeding  to 
develop  a  monograph  for  alcohol  drug 
products  will  be  merged  with  the 
general  proceeding  to  establish  a 
monograph  for  OTC  topical 
antimicrobial  drug  products.  Because 
the  Panel  recommended  Category  I 
conditions  for  alcohol  drug  products, 
three  new  sections  which  would  amend 
Part  333  are  being  included  in  this 
advance  notice  of  proposed  rulemaking 
(§§  333.3(k),  333.55.  and  333.98). 


The  unaltered  conclusions  and 
recommendations  of  the  Panel  relating 
to  OTC  alcohol  drug  products  for  topical 
antimicrobial  use  are  issued  to  stimulate 
discussion,  evaluation,  and  comment  on 
the  full  sweep  of  the  Panel's 
deliberations.  The  report  has  been 
prepared  independentiy  of  FDA,  and  the 
agency  has  not  yet  fully  evaluated  the 
Panel's  recommendations.  The  Panel's 
findings  appear  in  this  document  to 
obtain  public  comment  before  the 
agency  reaches  any  decision  on  the 
Panel's  recommendations.  This 
document  represents  the  best  scientific 
judgment  of  the  Panel  members,  but 
does  not  necessarily  reflect  the  agency's 
position  on  any  particular  matter 
contained  in  it. 

After  reviewing  all  comments 
submitted  in  response  to  this  document. 
FDA  will  issue  in  the  Federal  Register 
an  amended  tentative  final  monograph 
for  OTC  topical  antimicrobial  drug 
products,  including  alcohol  drug 
products,  as  an  amended  notice  of 
proposed  rulemaking.  Under  the  OTC 
drug  review  procedures,  the  agency's 
position  and  proposal  are  first  stated  in 
the  tentative  final  monograph,  which 
has  the  status  of  a  proposed  rule.  Final 
agency  action  occiirs  in  the  final 
monograph,  which  has  the  status  of  a 
final  rule. 

The  agency's  position  on  OTC  topical 
antimicrobial  drug  products  will  be 
restated  when  the  amended  tentative 
final  monograph  is  published  in  the 
Federal  Register.  In  that  amended  notice 
of  proposed  rulemaking,  the  agency  also 
will  announce  its  initial  determination 
whether  the  proposed  rule  is  a  major 
rule  under  Executive  Order  12291  and 
will  consider  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  The  present  notice  is  referred  to  as 
an  advance  notice  of  proposed 
rulemaking  to  reflect  its  actual  status 
and  to  clarify  that  the  requirements  of 
the  Executive  Order  and  the  Regulatory 
Flexibility  Act  will  be  considered  in  the 
amended  notice  of  proposed  rulemaking. 
At  that  time  FDA  also  will  consider 
whether  the  proposed  rule  has  a 
significant  impact  on  the  human 
environment  under  21  CFR  Part  25 
(proposed  in  the  Federal  Renter  of 
December  11, 1979;  44  FR  71742). 

The  agency  invites  public  comment 
regarding  any  impact  that  this 
rulemaking  would  have  on  OTC  alcohol 
drug  products  for  topical  antimicrobial 
use.  Types  of  impact  may  include,  but 
are  not  limited  to,  the  foUowing: 
increased  costs  due  to  relabeling, 
repackaging,  or  reformulating;  removal 
of  unsafe  or  ineffective  products  from 
the  OTC  market  and  testing,  if  any. 
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Comments  regarding  the  impact  of  this 
rulemaking  on  OTC  alcohol  drug 
products  for  topical  antimicrobial  use 
should  be  accompanied  by  appropriate 
documentation.  Comments  will  not  be 
accepted  at  this  time  on  any  portion  of 
the  OTC  topical  antimicrobial 
rulemaking  other  than  that  relating  to 
alcohol  drug  products. 

In  accordance  with  §  330.10(a)(2).  the 
Panel  and  FDA  have  held  as 
confldential  all  information  concerning 
OTC  alcohol  drug  products  for  topical 
antimicrobial  use  submitted  for 
consideration  by  the  Panel.  All  the 
submitted  information  will  be  put  on 
public  display  in  the  Dockets 
Management  Branch,  Food  and  Drug 
Administration,  after  June  21. 1982, 
except  to  the  extent  that  the  person 
submitting  it  demonstrates  that  it  falls 
within  the  contidentiality  provisions  of 
18  U.S.C.  1905  or  section  301(j)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  331(j)).  Requests  for 
confidentiality  should  be  submitted  to 
William  E.  Gilbertson.  Bureau  of  Drugs 
(HFI>-510)  (address  above). 

FDA  published  in  the  Federal  Register 
of  September  29, 1981  (46  FR  47730)  a 
final  rule  revising  the  OTC  procedural 
regidations  to  conform  to  the  decision  in 
Cutler  V.  Kennedy,  475  F.  Supp.  838 
(D.D.C.  1979).  The  Court  in  Cutler  held 
that  the  OTC  drug  review  regulations  (21 
CFR  330.10)  were  unlawful  to  the  extent 
that  they  authorized  the  marketing  of 
Category  III  drugs  after  a  final 
monograph  had  been  established. 
Accordingly,  this  provision  is  now 
deleted  from  the  regulations.  The 
regulations  now  provide  that  any  testing 
necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  estabUshment  of  a 
final  monograph. 

Although  it  was  not  required  to  do  so 
under  Cutler,  FDA  will  no  longer  use  the 
terms  "Category  I."  "Category  II,"  and 
"Category  III"  at  the  final  monograph 
stage  in  favor  of  the  terms  "monograph 
conditions"  (old  Category  I)  and 
"nonmonograph  conditions"  (old 
Categories  II  and  III).  This  document 
retains  the  concepts  of  Categories  I.  n. 
and  III  because  that  was  the  framework 
in  which  the  Panel  conducted  its 
evaluation  of  the  data. 

The  agency  advises  that  the 
conditions  under  which  the  drug 
products  that  are  subject  to  this 
monograph  would  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded  (monograph  conditions)  will 
be  effective  6  months  after  the  date  of 


publication  of  the  final  monograph  in  the 
Federal  Register.  On  or  after  that  date, 
no  OTC  drug  products  that  are  subject 
to  the  monograph  and  that  contain 
nonmonograph  conditions.  i.e.. 
conditions  which  would  cause  the  drug 
to  be  not  generally  recognized  as  safe 
and  effective  or  to  be  misbranded,  may 
be  initially  introduced  or  initially 
delivered  for  Introduction  into  interstate 
commerce.  Further,  any  OTC  drug 
products  subject  to  this  monograph 
which  are  repackaged  or  relabeled  after 
the  effective  date  of  the  monograph 
must  be  in  compliance  with  the 
monograph  regardless  of  the  date  the 
product  was  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce.  Manufactiu^rs  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

A  proposed  review  of  the  safety, 
effectiveness,  and  labeling  of  all  OTC 
drugs  by  independent  advisory  review 
panels  was  announced  in  the  Federal 
Register  of  January  5, 1972  (37  FR  85). 
The  final  regulations  providing  for  this 
OTC  drug  review  under  §  330.10  were 
published  and  made  effective  in  the 
Federal  Register  of  May  11, 1972  (37  FR 
9464).  In  accordance  with  these 
regulations,  a  request  for  data  and 
information  on  all  active  ingredients 
used  in  OTC  miscellaneous  external 
drug  products  was  issued  in  the  Federal 
Reguter  of  November  16, 1973  (38  FR 
31697).  (In  making  their  categorizations 
with  respect  to  "active"  and  "inactive" 
ingredients,  the  advisory  review  panels 
relied  on  their  expertise  and 
understanding  of  these  tenns.  FDA  has 
defined  "active  ingredient"  in  its  current 
good  manufacturing  practice  regulations 
{§  210.3(b)(7).  (21  CFR  210.3(b)(7))).  as 
"any  component  that  is  intended  to 
furnish  pharmacological  activity  or  other 
direct  effect  in  the  diagnosis,  cure, 
mitigation,  treatment,  or  prevention  of 
disease,  or  to  affect  the  structure  or  any 
function  of  the  body  of  man  or  other 
animals.  The  term  includes  those 
components  that  may  undergo  chemical 
change  in  the  manufacture  of  the  drug 
product  and  be  present  in  the  drug 
product  in  a  modified  form  intended  to 
furnish  the  specified  activity  or  effect." 
An  "inactive  ingredient"  is  defined  in 
§  210.3(b)(8)  as  "any  component  other 
than  an  'active  ingredient.' "  In  the 
Federal  Register  of  August  27, 1975  (40 
FR  38179)  a  notice  supplemented  the 
initial  notice  with  a  detailed,  but  not 
necessarily  all-inclusive,  hst  of 
ingredients  in  miscellaneous  external 
drug  products  to  be  considered  in  the 
OTC  drug  review.  The  list,  which 
Included  "alcohol"  active  ingredients, 
was  provided  to  give  guidance  on  the 


kinds  of  active  ingredients  for  which 
data  should  be  submitted.  The  notices  of 
November  16. 1973,  and  August  27. 1975. 
informed  OTC  drug  product 
manufacturers  of  their  opportunity  to 
submit  data  to  the  review  at  that  time 
and  of  the  appHcability  of  the 
monographs  from  the  the  OTC  review  to 
all  OTC  drug  products. 

Under  S  330.10(a)  (1)  and  (5).  the 
Commissioner  of  Food  and  Drugs 
appointed  the  following  Panel  to  review 
the  information  submitted  and  to 
prepare  a  report  on  the  safety, 
effectiveness,  and  labeling  of  the  active 
ingredients  in  these  OTC  miscellaneous 
external  drug  products: 

William  E.  Lotterhos.  MD.,  Chairman 

Rose  Dagirmanjian.  1%.  D. 

Vincent  J.  Derbes,  M.D.  (resigned  July 

1976) 
George  C  Cypress,  M.D.  (resigned 

November  1978) 
Yelva  L  Lynfield.  MJ).  (appointed 

October  1977) 
Harry  E.  Morton.  Sc.  D. 
Marianne  N.  O'Donoghue.  MD. 
Chester  L  Rossi.  D.PA(. 
J.  Robert  Hewson,  M.D.  (appointed 

September  1978) 

Representatives  of  consumer  and 
industry  interests  served  as  nonvoting 
members  of  the  Panel.  Marvin  M. 
Lipman.  M.D„  of  Consumers  Union 
served  as  the  consumer  haison.  Gavin 
Hildick-Smith.  MX).,  served  as  industry 
liaison  from  January  until  August  1975, 
followed  by  Bruce  Semple.  M.D.,  until 
February  1978.  Both  were  nominated  by 
the  Proprietary  Association.  Saul  A- 
Bell,  Pharm.  D.,  nominated  by  the 
Cosmetic  Toiletry,  and  Fragrance 
Association,  also  served  as  an  industry 
liaison  since  June  1975. 

Two  nonvoting  consultants,  Albert  A. 
Belmonte.  PL  D..  and  Jon  J.  Tanja.  RJIl. 
M.S.,  have  provided  assistance  to  the 
Panel  since  February  1977. 

The  following  FDA  employees 
assisted  the  Panel:  John  M.  Davitt 
served  as  Executive  Secretary  until 
August  1977.  followed  by  Arthur  Auer 
until  September  1978.  followed  by  John 
T.  McElroy.  J.D.,  Thomas  D.  DeCillis. 
R.Ph.,  Served  as  Pane!  Administrator 
until  April  1976,  followed  by  Michael  D. 
Kennedy  until  January  1978.  followed  by 
John  T.  McElroy,  J.D..  Joseph  Hussion, 
R.Ph.,  served  as  Drug  Information 
Analyst  until  April  1976,  followed  by 
Victor  H.  Lindmark,  Pharm.  D.,  until 
March  1978,  followed  by  Thomas  J. 
McGinnis,  R.Ph. 

The  Advisory  Review  Panel  on  OTC 
Miscellaneous  External  Drug  Products 
was  charged  with  the  review  of  many 
categories  of  drugs.  Due  to  the  large 
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number  of  ingredients  and  varied 
labeling  claims,  the  Panel  decided  to 
review  and  publish  its  Hndings 
separately  for  several  drug  categories 
and  individual  drug  products.  The  Panel 
presents  in  this  document  its 
conclusions  and  recommendations  on 
OTC  alcohol  dnijg  products  for  topical 
antimicrobial  use.  The  Panel's  Hndings 
on  other  categories  of  miscellaneous 
external  drug  products  are  being 
published  periodically  in  the  Federal 
Register. 

The  Panel  was  first  convened  on 
January  13, 1975  in  an  organizational 
meeting.  Working  meetings  which  dealt 
with  the  topic  in  this  document  were 
held  on  June  27  and  28,  August  15  and 
16.  November  9  and  10, 1975;  February 
20  and  21.  April  2  and  3,  May  16  and  17, 
June  11  and  12.  October  8  and  9, 1976; 
September  30  and  October  1, 1977; 
January  14  and  15,  May  18  and  19, 1979; 
April  20  and  21,  June  22  and  23,  August  3 
and  4,  and  October  5  and  6, 1980. 

The  minutes  of  the  Panel  meetings  are 
on  public  display  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration  (address 
above). 

No  individuals  requested  to  appear 
before  the  Panel  to  discuss  alcohol  drug 
products  for  topical  antimicrobial  use, 
nor  was  any  individual  requested  to 
appear  by  the  Panel. 

The  Panel  has  thoroughly  reviewed 
the  literature  and  data  submissions,  and 
has  consisdered  all  pertinent 
information  submitted  through  October 
5, 1980  in  arriving  at  its  conclusions  and 
recommendations. 

In  accordance  with  the  OTC  drug 
review  regulations  set  forth  in  S  330.10, 
the  Panel  reviewed  OTC  alcohol  drug 
products  for  topical  antimicrobial  use 
with  respect  to  the  following  three 
categories: 

Category  I.  Conditions  under  which 
OTC  alcohol  drug  products  for  topical 
antimicrobial  use  are  generally 
recognized  as  safe  and  effective  and  are 
not  misbranded. 

Categoryll.  Conditions  under  which 
OTC  alcohol  drug  products  for  topical 
antimicrobial  use  not  generally 
recognized  as  safe  and  effective  or  are 
misbranded. 

Category  III.  Conditions  for  which  the 
available  data  are  insufficient  to  permit 
final  classification  at  this  time. 

The  Panel  reviewed  four  alcohol 
active  ingredients  for  topical 
antimicrobial  use.  Two  ingredients  were 
placed  in  Category  I  and  two  ingredients 
were  placed  in  Category  IL 

I.  Submission  of  Data  and  Infonnation 

In  an  attempt  to  make  this  review  as 
extensive  as  possible  and  to  aid 


manufacturers  and  other  interested 
persons,  the  agency  compiled  a  list  of 
ingredients  recognized,  either  through 
historical  use  or  use  in  marketed 
products,  as  alcohol  active  ingredients. 
Seven  ingredients  were  identified  as 
follows:  absolute  alcohol  70  percent, 
denatured  alcohol,  ethyl  alcohol  92 
percent,  isopropyl  alcohol  70  percent, 
isopropyl  alcohol  90  percent,  isopropyl 
alcohol  91  percent,  and  isopropyl 
alcohol  with  ethylene  oxide.  Notices 
were  published  in  the  Federal  Register 
of  November  16. 1973  (38  FR  31697)  and 
August  27. 1975  (40  FR  38179)  requesting 
the  submission  of  data  and  information 
on  these  ingredients  or  any  other 
ingredients  used  in  OTC  alcohol  drug 
products. 

A.  Submissions 

Pursuant  to  the  above  notices,  the 
following  submissions  were  received: 


Films 

Marketed  producis 

laopropy*    Akx>hol.    01    par- 

mc.  Canton.  OH  44702. 

canc  lK>propy)  McOhat.  70 

percent 

Eli  Ully  and  Ca.  Indanapote, 

Isopropyt     MoohoMJIy     91 

IN4«06. 

Partem 

Start-Wipe/ Mcohd  Swab. 

cataway.  NJ  08864. 

Ciamar  Producta,  Inc.,  Qan>- 

Fun^O  Spray,  laoOuin,  Hi- 

ner.KS  66030. 
Marton   HeaWi   and   Sataty. 

Mtan. 

lnc.RocMord.li.  61101. 

percent  Isopropanol 

Parka  Davta  t  Co.  DtMft. 

Uvacol. 

M4823£ 

Sea     Broan     UboraiortM, 

Sea  Breeze. 

Inc..  PmabuTBh,  PA  15244. 

Vestal     L^xxatortea.     Srim 

Aleve. 

Lotus.  MO  83100. 

WMahal   Laboratoitoa,  mc, 

AnbeaoL 

Naw  Vofk.  NV  10017. 

In  addition,  Holland  Rantos  Co^  Inc. 
made  a  related  submission  on  ethylene 
oxide. 

B.  Ingredients  Reviewed  by  the  Panel 

1.  Labeled  ingredients  contained  in 
marketed  products  submitted  to  the 
Panel. 

Alcohol  30  percent 
Alcohol  43  percent 
Alcohol  50  percent 
Alcohol  70  percent 
Benzyl  alcohol  3  percent 
Ethyl  alcohol  54  percent 
Ethyl  alcohol  70  percent 
Isopropanol  91  percent 
Isopropyl  alcohol  7.5  percent  / 

Isopropyl  alcohol  12.5  percent 
Isopropyl  alcohol  20  percent 
Isopropyl  alcohol  24  percent 
Isopropyl  alcohol  31  percent 
Isopropyl  alcohol  35  percent 
Isopropyl  alcohol  50  percent 
Isopropyl  alcohol  70  percent 

2.  Other  ingredients  reviewed  by  the 
Panel. 

Absolute  alcohol  70  percent 
Cetyl  alcohol 


Chlorobutanol 

Denatured  alcohol 

Ethyl  alcohol  92  percent 

Ethylene  oxide 

isopropyl  alcohol  90  percent 

Isopropyl  alcohol  91  percent 

isopropyl  alcohol  with  ethylene  oxide 

Stearyl  alcohol 

C.  Classification  of  Ingredients 

The  Panel  is  aware  that  the  "United 
States  Pharmacopeia"  (USP)  contains 
standards  of  quality  and  purity  for 
several  speciHc  concentrations  of  the 
alcohols  discussed  in  this  document 
(Ref.  1);  however,  the  Panel  has 
concluded,  based  on  the  available  data, 
that  concentrations  other  than  those 
speciHed  in  the  USP  can  be  generally 
recognized  as  safe  and  effective  for  the 
OTC  market. 

1.  Active  ingredients. 

Benzyl  alcohol  (benzyl  alcohol  3 
percent) 

Chlorobutanol 

Ethyl  alcohol  (absolute  alcohol  70 
percent,  alcohol  30  percent,  alcohol  43 
percent,  alcohol  50  percent,  alcohol  70 
percent,  denatured  alcohol,  ethyl 
alcohol  54  percent,  ethyl  alcohol  70 
percent,  and  ethyl  alcohol  92  percent) 

Isopropyl  alcohol  (isopropanol  91 
percent,  isopropyl  alcohol  7.5  percent, 
isopropyl  alcbhol  12.5  percent, 
isopropyl  alcohol  20  percent, 
isopropyl  alcohol  24  percent, 
isopropyl  alcohol  31  percent, 
isopropyl  alcohol  35  percent, 
isopropyl  alcohol  50  percent, 
isopropyl  alcohol  70  percent, 
isopropyl  alcohol  90  percent,  and 
isopropyl  alcohol  91  percent) 

2.  Inactive  ingredients. 
Cetyl  alcohol 
Ethylene  oxide 
Stearyl  alcoho'l 

Reference 

(1)  "United  States  Pharmacopeia,"  20th 
Revision,  United  States  Pharmacopeial 
Convention,  Inc.,  RockviUe,  MD,  pp.  18  and 
428,1980. 

D.  Referenced  OTC  Volumes 

The  "OTC  Volumes"  cited  throughout 
this  document  include  submissions 
made  by  interested  persons  in  response 
to  the  call-for-data  notices  published  in 
the  Federal  Register  of  November  16, 
1973  (38  FR  31697)  and  August  27, 1975 
(40  FR  38179).  All  of  the  information 
included  in  these  volumes,  except  for 
those  deletions  which  are  made  in 
accordance  with  confidentiality 
provisions  set  forth  in  S  330.10(a)(2),  wiU 
be  put  on  public  display  after  June  21,- 
198ii2,  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
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Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville.  MD  20857. 

n.  General  Discussion 

The  skin,  as  the  protective  covering  of 
the  body,  is  frequently  subjected  to 
injuries.  Microorganisms,  both  resident 
and  transient  dwell  on  the  surface  of 
the  skin,  and  when  the  skin  is  broken, 
there  is  always  the  possibility  that 
harmful  microorganisms  might  spread 
from  the  site  of  injury  to  the  deeper 
tissues  or  into  the  bloodsteam, 
producing  a  serious  infection. 

The  Panel  believes  that  decreasing  the 
number  of  microorganisms  on  the 
surface  of  the  skin  is  rational  OTC 
therapy  when  the  skin  surface  has  been 
broken  by  a  minor  cut  or  scrape,  prior  to 
breaking  the  skin  for  removal  of  a 
sphnter,  or  prior  to  injection.  Ethyl  and 
isopropyl  alcohol  possess  many 
desirable  features  as  antimicrobial 
agents  in  such  therapy.  The 
antimicrobial  effectiveness  of  ethyl  and 
isopropyl  alcohol  is  not  impressive 
against  fungi  and  viruses.  However, 
these  alcohols  are  bactericidal;  that  is, 
they  kill  bacteria  instead  of  preventing 
their  growth  and  immobilizing  them, 
which  would  be  a  bacteriostatic  action. 
In  addition,  these  alcohols  evaporate 
readily  and  remove  dirt  and  grime. 
Because  ethyl  and  isopropyl  alcohols 
are  colorless,  they  do  not  stain  the  skin 
and  thus  would  not  mask  inflammation, 
a  warning  sign  of  infection. 

The  Panel  does  not  recommend  that  a 
consumer  attempt  to  use  an  alcohol  to 
self-treat  a  deep,  extensive  wound,  or  a 
puncture  wound,  or  attempt  to  remove  a 
large  or  deeply  embedded  splinter. 
Professional  treatment  should  be  sought 
immediately  for  such  injuries.  Alcohols 
are  not  recommended  in  these  instances, 
as  they  have  an  irritant  effect  on 
damaged,  deeply  cut  tissue  (Ref.  1).  The 
irritant  action  of  alcohols  is  particularly 
marked  on  mucosa.  The  more 
concentrated  the  alcohol,  the  more 
pronounced  are  its  irritant  effects  (Ref. 
2).  The  Panel  reconmiends  caution  in  the 
use  of  topical  alcohols  on  the  mucous 
membranes  in  concentrations 
recommended  for  antimicrobial  use  in 
this  document. 

Referencea 

(1)  Zanowiak,  P.,  'Topical  Anti-Infective 
Products,"  jn  "Handbook  of  NonpreBcription 
Drugs,"  10th  Ed..  American  Pharmaceutical 
Association,  Washington,  p.  371, 1979. 

(2)  Ritchie,  J.  M..  The  Aliphatic  Alcohols," 
in  'The  Pharmacological  basis  of 
Therapeutics,"  5th  Ed.,  edited  by  L  S. 
Goodman  and  A.  Gilman,  Tlje  MacMiHan  Co., 
New  York,  pp.  137-146, 1975. 


III.  Categorization  of  Data 

A.  Category  I  Conditions 

These  are  conditions  under  which 
alcohol  active  ingredients  for  topical 
antimicrobial  use  are  generally 
recognized  as  safe  and  effective  and  are 
not  misbranded. 

1.  Category  I  ingredients. 
Ethyl  alcohol 
Isopropyl  alcohol 

a.  Et/iyl  alcohol  Ethyl  alcohol 
(ethanol)  has  been  used  in  beverages  for 
centuries,  and  its  medicinal, 
pharmacological,  and  nutritional 
properties  have  been  studied 
extensively.  Alcohol  is  an  estabhshed 
name  for  ethyl  alcohol  (Ref.  1);  however, 
the  Panel  will  refer  to  the  ingredient  as 
ethyl  alcohol  in  this  document  in  order 
to  distinguish  clearly  between  it  and 
isopropyl  alcohol.  Ethyl  alcohol  has  an 
astringent  action,  precipitating  protein; 
it  cools  the  skin  surface  by  rapid 
evaporation  and,  therefore,  has  been 
used  topically  to  lower  the  body 
temperature;  it  produces  mild  redness 
and  a  burning  sensation  when  rubbed 
on  the  skin  and  can  be  used  as  a 
counterirritant  and  rubefacient:  and  it 
cleans  the  skin  by  its  solvent  action  on 
oUs  and  greases. 

Because  of  its  solvent  action,  ethyl 
alcohol  is  also  frequendy  used  in  a 
diluted  form  as  a  vehicle  for  other 
topical  medications.  It  is  capable  of 
altering  the  stratum  comeum  (skin 
surface]  and  enhancing  its  permeability, 
thus  facilitating  the  penetration  through 
the  skin  of  any  ingredient  that  is 
dissolved  in  it  (Ref.  2),  This  has  been 
demonstrated  with  corticosteroids  (Ref. 
3],  salicylic  acid  (Ref.  4),  and  iodine 
(Ref.  5). 

Ethyl  alcohol  rubs  have  been  used  in 
hospitals  for  many  years,  and  ethyl 
alcohol  is  also  used  frequendy  on 
bedridden  patients  as  an  adjunct  to 
prevent  decubitus  ulcers  (bedsores)  (Ref. 
6).  However,  washing  the  skin  with  a  74- 
percent  concentration  of  ethyl  alcohol 
has  been  reported  to  result  in  the 
recovery  of  increased  numbers  of 
surface  inoculated  Staphylococcus 
aureus  5  hours  later.  The  assumption 
was  that  an  increase  in  bacteria 
occurred  as  a  result  of  removing 
antibacterial  organic  matter  through  the 
defatting  action  of  the  alcohol  (Ref.  7). 

Ethyl  alcohol  that  is  mariceted  for 
topical  OTC  use  contains  denaturants 
which  are  added  to  make  it  unsuitable 
for  drinking  purposes., 

(1)  Safety.  The  long  use  of  ethyl 
alcohol  in  beverages  attests  to  its 


relative  nontoxicity  when  ingested  in 
small  quantities.  It  is  readily  absorbed 
from  the  stomach,  smaU  intestine,  and 
colon,  and  vapors  may  be  absorbed 
from  the  lungs.  After  absorption,  ethyl 
alcohol  is  fairly  uniformly  distributed 
through  the  tissues  and  fluids  of  the 
body,  and  90  to  98  percent  is  slowly  and 
completely  oxidized  (Ref.  6). 

Regardless  of  how  ethyl  alcohol 
enters  the  body,  its  greatest  effect  is  on 
the  cenfral  nervous  system,  and  it  acts 
as  a  primary  and  continuous  depressant 
(Ref.  ej.  A  concentration  of  50 
milligrams  (mg)  ethyl  alcohol  per  100 
milliliters  (mL)  blood  may  impair 
muscular  coordination  and  judgment, 
and  a  concentration  of  200  mg  per  100 
mL  of  blood  may  produce  a  state  of 
mild-to-moderate  intoxication.  A 
concentration  of  300  mg  per  100  mL 
blood  will  cause  severe  alcoholic 
intoxication,  and  a  fatal  concentration  is 
estimated  to  be  about  400  mg  per  100  mL 
blood  (Ref.  6). 

Contact  allergy  to  the  lower  primary 
aliphatic  alcohols  (methyl  ethyl  and 
propyl)  has  been  reported,  but  is  rare 
(Refs.  8  and  9).  Because  ediyl  alcohol 
has  been  reported  to  be  7.5  times  more 
toxic  to  white  blood  cells  in  vitro  than  to 
staphylococci  (Ref.  10),  its  use  is  not 
recommended  for  open,  extensive 
wounds.  The  application  of 
antimicrobial  concentrations  of  ethyl 
alcohol  to  such  wounds  might  i>ossibly 
do  more  harm  than  good  by  interfering 
'  with  the  body's  basic  defense 
mechanisms.  The  Panel  therefore  limits 
its  recommendation  for  OTC  use  of  this 
ingredient  to  application  to  minor  cuts 
and  scraps,  application  to  the  skin  prior 
to  breaking  it  for  the  removal  of  small 
splinters  that  are  not  deeply  embedded, 
and  for  preparation  of  the  skim  prior  to 
an  injection. 

(2)  Effectiveness.  Ethyl  alcohol  has 
been  shown  by  in  vitro  and  in  vivo  tests 
in  kill  bacteria.  Some  interesting  early 
work  on  the  antibacterial  effectiveness 
of  ethyl  alcohol  was  conducted  by 
Prombo  and  Tilden  (Ref.  11)  and 
Nungester  and  Kempf  (Ref.  12).  The 
most  plausible  explanation  for  this 
action  is  the  denaturing  of  proteins  by 
this  ingredient  The  most  concentrated 
form  of  ethyl  alcohol  (100  percent), 
however,  is  less  bactericidal  than 
mixtures  of  ethyl  alcohol  and  water. 
(See  tables  below.)  This  is  probably 
because  proteins  are  not  denatured  so 
readily  in  the  absence  of  water  as  when 
water  is  present  (Ref.  13). 
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The  Effect  of  Various  Concentrations  of  Ethyl  Alcohol  Test  Organism:  Pseudomonas  aeruginosa  (Ref.  14) 
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The  Effect  of  Varkxjs  Concentbations  of  Ethyl  Alcohol  Test  Organism:  Staphylococcus  aureus  (Ref.  14) 
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When  exposed  to  the  air,  ethyl 
alcohol  (100  percent)  takes  up  water 
vapor  and  establishes  an  equilibrium  of 
95  percent  ethyl  alcohol,  by  volume,  and 
5  percent  water. 

Bacteria  in  a  dry  environment  are 
more  resistant  to  a  bactericidal  action 
than  in  a  moist  environment  (Refs.  15 
and  16).  Mycobacterium  tuberculosis, 
when  suspended  in  water  and  in 
sputum,  was  killed  more  rapidly  by  95 
percent  than  by  70  percent  ethyl  alcohol; 
but  in  dried  sputum  smears,  70  percent 
and  50  percent  ethyl  alcohol  killed  the 
tubercle  bacilli  more  rapidly  than  the  95- 
percent  solution  (Ref.  17). 

In  general,  fungi  are  more  resistant 
than  bacteria  to  the  antimicrobial  action 
of  ethyl  alcohol.  Many  fungi  are 
dimorphic,  exhibiting  tissue  (yeast)  and 
culture  (spore)  phases,  with  the  spore 
phase  being  particularly  resistant  to  the 
action  of  ethyl  alcohol.  Blastomyces 
dermatitidis,  Coccidioides  immitis,  and 
Histoplasma  capsulatum  in  aerosol 
containers  were  sprayed  and  allowed  to 
dry  on  the  surfaces  of  such  materials  as 
asphalt  tile,  painted  wood,  glass,  and 
stainless  steeL  The  sprayed  surfaces 
were  then  treated  with  various 
concentrations  of  ethyl  alcohol,  and  it 
was  noted  that  the  most  rapid  killing  of 


both  phases  of  the  three  fungi  was 
obtained  with  concentrations  of 
approximately  70  percent  ethyl  alcohol; 
(Ref.  18)  with  the  spore  phase  requiring 
the  longer  exposure  period  (ReL  19).  The 
age  of  the  fungal  spores  was  found  to  be 
a  significant  factor  in  determining  the 
length  of  time  required  for  different 
concentrations  of  ethyl  alcohol  to  effect 
a  kiUing  action.  Ten-day-old  conidla 
(spores)  of  Penicillium  expansum  were 
killed  in  8  minutes  of  exposure  to  a  90- 
percent  concentration,  whereas  438-day- 
old  conidia  of  P.  expansum  required  60 
minutes  of  exposure  to  this 
concentration.  For  a  70-percent 
concentration  of  ethyl  alcohol  the  time 
required  to  kill  the  10-day-old  conidia  of 
P.  expansum  was  15  minutes,  whereas 
14  hours  were  required  to  kill  the  436- 
day-old  conidia  of  P.  expansum  (Ref. 
20). 

That  ethyl  alcohol  is  less  effective 
against  spores  than  against  vegetative 
forms  of  bacteria  was  also 
demonstrated  by  immersing  pieces  of 
sterile  wire  in  a  cult\ire  of  gas- 
producing,  sporulating  anaerobic  bacilli 
and  exposing  the  pieces  of  wire  to  70 
percent  ethyl  alcohol  for  time  periods 
ranging  from  5  to  60  minutes.  Each  wire 
then  produced,  after  24  hours  of 


incubation,  an  abundant  growth  of  the 
test  microorganism,  indicating  that  the 
spores  adhering  to  the  wire  at  the  time 
of  culturing  had  been  undisturbed  by  the 
ethyl  alcohol.  Because  of  the  resistance 
of  spores  to  ethyl  alcohol;  it  is  no  longer 
used  in  hospitals  for  sterilizing  surgical 
instruments  (Ref.  18). 

Concentrations  ranging  from  30  to  70 
percent  ethyl  alcohol  inactivated  each  of 
seven  representative  viruses  in  an 
exposure  period  of  10  minutes  (Ref.  21). 
Those  viruses  with  a  lipid  envelope 
(herpes  simplex,  Asian  influenza,  and 
vaccinia)  were  inactivated  by  30  to  40 
percent  concentrations  of  ethyl  alcohol. 
The  other  viruses  (adenovirus; 
Coxsackie  B,  type  1;  echo,  type  6;  and 
poliovirus,  type  1)  required 
concentrations  of  50  to  70  percent  (Ref. 
21).  Influenza  virus,  type  A,  was 
completely  inactivated  by  70  percent 
ethyl  alcohol,  whereas  a  35-percent 
concentration  had  only  a  weakly 
inactivating  activity  (Ref.  21).  Seventy 
percent  ethyl  alcohol  produced  a  strong 
but  not  complete  inactivation  of 
vaccinia  virus  (Ref.  22). 

Ethyl  alcohol  acts  relatively  quickly  to 
decrease  the  number  of  microorganisms 
on  the  skin  surface.  Each  minute  that 
scrubbed  hands  and  arms  were 
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immersed  in  approximately  77  percent 
ethyl  alcohol  by  volume  was  found  to  be 
equivalent  to  6.5  minutes  of  scrubbing  in 
water  if  the  skin  was  scrubbed  with  the 
alcohol,  the  rate  was  further  increased 
(Ref.  23) 

The  F^nel  finds  ethyl  alcohol  safe  and 
effective  for  use  as  a  topical 
antimicrobial  preparation  in 
concentrations  of  60  to  95  percent  by 
volume  in  an  aqueous  solution.  It  is 
denatured  for  topical  use  according  to 
formulas  approved  by  the  Treasury 
Department's  Bureau  of  Alcohol. 
Tobacco,  and  Firearms  and  specified  in 
27  CFR  212. 

(3)  Labeling.  The  Panel  recommends 
Category  I  labeling  for  alcohol  drug 
products  for  topical  antimicrobial  use. 
(See  part  in.  paragraph  A.2  below — 
Category  I  labeling.) 

(4)  Directions.  "Apply  to  skin  directly 
or  with  clean  gauze,  cotton,  or  swab." 
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b.  Isopropyl  alcohol.  Isopropyl  alcohol 
is  an  isomer  of  propyl  alcohol  It  is 
prepared  from  propylene,  which  is 
obtained  in  the  refining  of  petroleum  or 
by  reduction  of  acetone  (Ref.  1). 
Isopropyl  alcohol  forms  an  azeotrope 
with  water  that  contains  91.3  percent 
isopropyl  alcohol  by  volume  with  a 
boiling  point  of  80.4'  C  (Ref.  2).  It  has  no 
beverage  use,  because  it  is  roughly 
twice  as  toxic  as  ethyl  alcohol  (Ref.  3). 

(1)  Safety.  After  ingestion,  isopropyl 
alcohol  is  rapidly  absorbed  from  all 
portions  of  the  intestinal  tract.  It  is 
metabolized  more  slowly  than  ethyl 
alcohol,  and  extracorporeal 
hemodialysis  proved  effective  in 
treating  two  patients  who  had  consumed 
an  amount  that  would  otherwise 
probably  have  proved  fatal  (Refs.  4  and 
5).  As  little  as  10  mg  isopropyl  alcohol 
per  100  mL  blood  have  produced  a 
noticeable  effect  in  an  adult  (Ref.  6).  and 
a  comatose  condition  in  children  has 
been  observed  when  the  level  of 
isopropyl  alcohol  in  the  blood  was  128 
to  130  mg  per  100  mL  (Refs.  7  and  8). 


Symptoms  of  toxic  ingestion  of  isopropyl 
alcohol  are  flushing,  headache, 
dizziness,  mental  depression,  nausea, 
vomiting,  narcosis,  anesthesia,  and 
coma.  One  hundred  mL  taken  orally  can 
be  fatal  (Ref.  1). 

Isopropyl  alcohol  is  sometimes  used 
for  bathing  to  reduce  body  temperatures, 
as  it  evaporates  rapidly  and  cools  the 
skin.  The  vapors,  however,  may  be 
absorbed  through  the  lungs,  and  cases  of 
acute  poisoiung  by  this  means  have 
occurred  when  excessive  amounts  of 
alcohol  have  been  used  for  bathing  in 
poorly  ventilated  areas  (Refs.  6  through 
9).  Garrison  (Ref.  7]  notes  that  sponging 
with  cool  or  cold  water  can  accomplish 
the  same  effect  without  risk  of  inhaling 
toxic  vapors. 

There  is  a  report  of  one  individual 
who  had  an  allergic  reaction  to 
isopropyl  alcohol  and  no  reaction  to  the 
{nimary  alcohols,  methyl  ethyl  butyl 
and  amyl  (Ref.  10).  Other  individuals 
have  been  observed  to  be  allergic  to 
isopropyl  alcohol  and  to  ethyl  and 
methyl  alcohols  as  well  (Refs.  11. 12. 
and  13).  while  an  eczematous  type  of 
allergic  reaction  has  been  reported  in 
still  another  individual  to  methyl  ethyl 
and  propyl  alcohols,  but  not  to  isopropyl 
or  benzyl  alcohols  (Ref.  14). 

The  application  of  an  antimicrobial 
concentration  of  isopropyl  alcohol  to 
open,  extensive  wotuids  could  be  very 
irritating  and  more  harmful  than 
beneficial.  The  Panel  therefore,  limits 
its  recommendation  for  OTC  use  of  this 
ingredient  to  appUcation  to  minor  cuts 
and  scraps,  application  to  the  skin  prior 
to  breaking  it  for  the  removal  of  small 
splinters  that  are  not  deeply  imbedded, 
and  for  preparation  of  skin  prior  to  an 
injection. 

(2)  Effectiveness.  As  with  ethyl 
alcohol,  water  must  be  present  in  order 
for  isopropyl  alcohol  to  exert  its 
antibacterial  action.  In  one  study,  sterile 
metal  strips  were  partially  immersed  in 
bacterial  cultures,  removed,  allowed  to 
dry.  and  then  completely  immersed  in 
isopropyl  alcohol  solutions  of  different 
strengths  for  varying  periods  of  time. 
When  the  metal  strips  were  dried  in  a 
current  of  sterile  air  and  transferred  to 
tubes  of  culture  medium,  it  was  shown 
that  100  percent  isopropyl  alcohol  did 
not  kill  Staphylococcus  aureaus,   . 
whereas  a  50-percent  concentration 
killed  5.  aureus  in  less  than  10  seconds 
(Ref.  15). 

In  a  study  employing  a  more 
conventional  in  vitro  technique.  0.5  mL 
of  bacteria  cultures  were  added  to  5  mL 
of  isopropyl  alcohol  in  varying 
concentrations  and  subcultured  after 
varying  periods  of  time  (Ref.  16).  It  was 
shown  that  50  to  91  percent 
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(2)  'To  decrease  germs  on  the  skin 
prior  to  removing  a  splinter  or  other 
foreign  object." 

(3)  "For  preparation  of  the  skin  prior 
to  an  injection." 

b.  Directions.  "Apply  to  skin  direcdy 
or  with  cletm  gauze,  cotton,  or  swab." 

c.  Warnings.  {1}  For  all  alcohol- 
containing  drug  products  for  topical 
antimicrobial  use.  (i)  "For  external  use 
only.  Do  not  use  in  or  near  the  eyes.  In 
case  of  deep  or  puncture  wounds, 
consult  your  doctor." 

(ii)  "Flammable,  keep  away  from  fire 
or  flame." 

(2)  For  products  containing  isopropyl 
alcohol.  "Use  only  in  a  well-ventilated 
area:  fumes  may  be  toxic." 

The  Panel  notes  that  in  accordance 
with  S  201.10(d)(2)  (21  CFR  201.10(d)(2)) 
the  concentration  of  ethyl  alcohol  in 
alcohol  drug  products  must  be 
expressed  as  the  percentage  by  volume 
of  absolute  alcohol.  The  Panel 
recommends  that  the  concentration  of 
isopropyl  alcohol  also  be  expressed  in 
terms  of  percentage  by  volume. 

B.  Category  II  Conditions.  These  are 
conditions  under  which  alcohol  active 
ingredients  for  topical  antimicrobial  use 
are  not  generally  recognized  as  safe  and 
effective  or  are  misbranded. 

1.  Category  II  ingredients. 

Benzyl  alcohol. 

Chlorobutanol. 

a.  Benzyl  alcohol.  Benzyl  alcohol  is  a 
primary  alcohol  with  a  very  faint  odor.  It 
is  a  clear  liquid  with  a  boiling  point  of 
206*  C  at  a  pressure  of  760  nmi  mercury, 
and  it  is  only  slightly  soluble  in  water  (1 
part  in  25  parts).  It  possesses  local 
anethetic  properties;  a  1-percent 
solution  applied  to  the  tongue  or  lips 
produces  an  anesthetic  effect  that  may 
persist  for  half  an  hour  or  longer.  Its 
anesthetic  effect  on  a  rabbit's  cornea  is 
noticeable  1  or  2  minutes  after 
instillation.  Injected  intravenously  into 
dogs  or  rabbits,  benzyl  alcohol  produces 
a  drop  in  blood  pressure  due  to  dilation 
of  the  periperal  blood  vessels. 

(1)  Safety.  The  minimum  lethal  dose  of 
benzyl  alcohol  per  kilogram  (kg)  of  body 
weight  for  mice  was  found  to  be  1.6  to 
2.5  mL,  for  rats  it  was  1  to  3  mL,  and  for 
guinea  pigs  it  was  1  to  2.5  mL.  The 
subcutaneous  injection  of  2  mL  benzyl 
alcohol  per  kilogram  body  weight  {vaLf 
kg)  of  rabbits  usually  was  not  fatal,  and 
2  mL/kg  body  weight  of  dogs  was  never 
fatal  (Ref.  1). 

Benzyl  alcohol  for  the  most  part  is 
excreted  in  urine  in  the  form  of  hippuric 
acid,  which  may  account  for  its  low 
toxicity  for  mammals.  The  subcutaneous 
or  intramuscular  injection  of  benzyl 
alcohol  is  irritating  and  produces 
necrosis  of  the  tissue.  Aqueous  or  saline 


concentrations  of  isopropyl  alcohol 
.  killed  S.  aureus  in  an  exposure  of  1 
minute,  whereas  10,  20,  and  30  percent 
concentrations  did  not  kill  in  5  minutes. 
Escherichia  coli  was  killed  by 
concentrations  of  30  to  91  percent 
isopropyl  alcohol  in  a  5-minute  exposure 
but  not  by  10  and  20  percent 
concentrations.  Concentrations  of  30  to 
91  percent  killed  four  non-spore-forming 
microorganisms,  5.  aureus,  hemolytic 
streptococcus,  E.  coli.  and  Salmonella 
typhosa  in  a  30-minute  exposure,  but  10 
and  20  percent  concentrations  did  noL 

Against  tubercle  bacilli  in  dried 
sputum  smears,  100  percent  isopropyl 
alcohol  did  not  kill  in  a  60-minute 
exposure,  while  91  percent  killed  in  10 
minutes,  70  percent  killed  in  1  minute, 
and  50  and  30  percent  killed  in  2  minutes 
(Ref.  17). 

Influenza,  type  A,  and  vaccinia 
viruses  were  inactivated  by  48.5  and  99 
percent  isopropyl  alcohol  during  an 
exposure  period  of  10  minutes  (Ref.  18). 
Against  the  lipophilic  viruses,  Asian 
influenza;  adenovirus,  type  2;  vaccinia; 
and  herpes  simplex,  20  to  50  percent 
concentrations  of  isopropyl  alcohol  had 
an  inactivating  effect  in  a  contact  period 
of  10  minutes.  Against  the  hydrophilic 
viruses,  poliovirus,  type  1;  Coxsackie  B, 
type  1;  and  echo  virus,  type  6,  results 
were  mixed.  Echo  virus,  type  6,  was 
inactivated  by  a  10-minute  exposure  to 
90  percent  isopropyl  alcohol,  but 
poliovirus,  type  1,  and  Coxsackie  B,  type 
1,  were  not  inactivated  by  95  percent 
isopropyl  alcohol  (Ref.  19). 

Isopropyl  alcohol,  like  ethyl  alcohol,  is 
poor  in  sporicidal  activity  and  therefore 
not  appropriate  for  use  in  sterilizing 
surgical  instruments.  Concentrations  of 
isopropyl  alcohol  ranging  from  20  to  91 
percent  failed  to  kill  spores  of  Bacillus 
subtilis  and  Clostridium  novyi  in  an 
exposure  of  60  minutes,  and  commercial 
isopropyl  alcohol  has  been  reported  to 
have  been  contaminated  with  a 
saprophytic  spore  former  (Ref.  10). 

Based  on  the  available  data,  the  Panel 
concludes  that  isopropyl  alcohol  is  safe 
and  effective  for  use  as  an  OTC  topical 
antimicrobial  agent  in  aqueous  solutions 
ranging  from  50  to  91.3  percent  by 
volume. 

(3)  Labeling.  The  Panel  recommends 
Category  I  labeling  for  alcohol  drug 
products  for  topical  antimicrobial  use. 
(See  part  HI.  paragraph  A.2.  below — 
Category  I  labeling.) 

(4)  Directions.  "Apply  to  skin  directlj( 
or  with  clean  gauze,  cotton,  or  swab." 
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2.  Category  I  labeling.  The  Panel 
recommends  the  following  labeling  for 
Category  I  alcohol  drug  products  for 
topical  antimicrobial  use: 

a.  Indications.  The  labeling  of  the 
product  contains  a  statement  of  the 
indications  under  the  heading 
"Indications"  that  is  limited  to  one  or 
more  of  the  following  phrases: 

(1)  "For  first  aid  use  to  decrease  germs 
in  minor  cuts  and  scrapes." 
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solutions  of  benzyl  alcohol  in  1  to  4 
percent  concentration  were  reported 
never  to  proudce  irritation  or 
destruction  of  the  tissues  into  which 
they  were  injected  (Ref.  1).  However, 
when  4  mL  pure  benzyl  alcohol  was 
accidentally  injected  in  connection  with 
a  circumcision  operation,  complete 
anethesia  was  produced,  followed  by 
local  necrosis  of  the  tissues  and 
complete  recovery.  Aqueous  solutions  of 
benzyl  alcohol  are  not  very  efficient  for 
surface  anesthesia  because  of  their  poor 
power  of  penetration  into  the  tissues. 
The  main  use  of  benzyl  alcohol  in 
anethesia  is  for  infiltration  anesthesia.  If 
surface  anethesia  is  desired,  the  pure 
chemical  should  be  used  (Ref.  2). 

It  is  not  uncommon  for  benzyl  alcohol 
to  be  present  as  a  preservative  or 
bacteriostatic  agent  in  solutions 
intended  for  parenteral  administration, 
and,  as  such,  it  is  absorbed  into  the 
bloodstream  (Ref.  3).  However,  it 
appears  to  be  well-tolerated  at  low 
concentrations  (Ref.  4). 

Although  it  was  not  possible  to 
demonstrate  any  lethal  toxicity  for  dogs 
when  benzyl  alcohol  was  administered 
by  stomach  tube  (Ref.  5),  the  single  oral 
LDm  for  rats  has  been  stated  to  be  3.10 
g/kg  (Ref.  6). 

No  instances  of  hypersensitivity  to 
benzyl  alcohol  have  been  found  in  ths 
Uterature. 

(2)  Effectiveness.  Benzyl  alcohol  has  a 
definite  but  weak  antimicrobial  action. 
Against  S.  typhosa  it  has  besn  reported 
to  have  a  phenol  coefficient 
(measurement  of  the  killing  power  of  a 
substance  compared  to  that  of  phenol) 
of0.76(Ref.  7). 

In  an  infection-prevention  test  using 
mice  (36  to  50  mice  for  each 
disinfectant)  and  S.  pneumoniae  (Type 
1)  there  was  a  mortality  rate  of  42 
percent  among  the  mice  when  the  S. 
pneumoniae  were  treated  with  4  percent 
benzyl  alcohol.  The  technique  employed 
was  to  swab  the  last  1  to  2  centimeters 
(cm)  of  the  tail  of  an  anesthetized  mouse 
with  a  virulent  cultiu-e  of  5.  pneumoniae, 
type  1,  using  5  firm  strokes.  The  tail  was 
then  immersed  in  different  disinfectant 
solutions  for  2  minutes.  A  1-cm  portion 
was  snipped  from  the  end  of  the  tail  and 
placed  in  a  small,  sterile  Petri  dish,  the 
small  portion  of  the  tail  was  then  placed 
in  the  peritoneal  cavity  of  the  same 
mouse,  and  the  incision  was  closed.  The 
entire  procedure  took  about  4  minutes 
per  mouse  (Ref.  8). 

The  mortality  rate  was  13  percent 
after  treatment  with  70  percent  ethyl 
alcohol  (by  weight),  14  percent  after 
treatment  with  99  percent  isopropanol, 

17  percent  after  treatment  with  70 
percent  ethyl  alcohol  (by  volume),  and 

18  percent  after  treatment  with  a 


mixture  of  70  percent  ethyl  alcohol  and  4 
percent  benzyl  alcohol  (both  by  weight). 
There  was  a  24-percent  mortality  rate 
among  the  mice  exposed  to  a  mixture  of 
0.04  percent  nitromersol  and  4  percent 
benzyl  alcohol  compared  to  96  percent 
mortalitywhen  nitromersol  was  used 
alone,  and  42  percent  mortaUty  when 
benzyl  alcohol  was  used  alone.  When  S. 
pyogenes  was  used  as  the  challenging 
microorganism,  there  was  a  mortedity 
rate  of  97  percent  among  the  mice  after 
the  microorganisms  had  been  exposed 
to  0.04  percent  nitromersol,  a  17-percent 
mortality  rate  after  exposure  to  4 
percent  benzyl  alcohol,  and  a  12-percent 
mortality  rate  after  the  microorganisms 
had  been  exposed  to  a  mixture  of  0.04 
percent  nitromersol  and  4  percent 
benzyl  alcohol. 

Benzyl  alcohol  was  tested  for  its 
bacteriostatic  activity  using  a  sodium 
chloride  solution  (0.9  percent)  as  a 
control,  and  sodium  chloride  solution 
(0.9  percent)  containing  0.9  percent 
benzyl  alcohol.  To  verify  the 
bacteriostatic  action,  1  mL  of  a  1-to-lOO 
dilution  of  an  overnight  broth  culture  of 
P.  aeruginosa  was  added  to  150  mL  of  a 
0.9-percent  sodium  chloride  solution 
(control).  This  immediately  produced  a 
concentration  of  62,000  P.  aeruginosa 
per  mL.  After  24  hours  at  room 
temperature,  the  bacterial  count  had 
increased  to  18,000,000  P.  aeruginosa  per 
mL  However,  when  some  of  the  same 
diluted  culture  was  added  to  150  mL  of  a 
0.9-percent  sodium  chloride  solution 
containing  0.9  percent  benzyl  alcohol, 
the  immediate  concentration  was  75,000 
P.  aeruginosa  per  mL  After  24  hours  at 
room  temperature,  the  concentration  of 
microorganisms  had  decreased  to  5,000 
P.  aeruginosa  per  mL  a  92.5  percent  kill. 
After  48  hours  at  room  temperature,  the 
concentration  was  52  microorganisms 
per  mL  a  99.9  percent  kill.  After  72 
hours  at  room  temperature,  the  saline- 
benzyl  alcohol  solution  was  sterile.  The 
action  of  0.9  percent  benzyl  alcohol  in 
the  saline  was  shown  to  be  bactericidal 
rather  than  bacteriostatic  but  the  killing 
action  was  slow  as  would  be  expected 
at  that  low  concentration  (Ref.  9). 

The  antimicrobial  action  of  benzyl 
alcohol  was  also  shown  to  be 
bactericidal  rather  than  bacteriostatic 
when  it  was  added  to  a  drug  preparation 
intended  for  parenteral  administration 
(injection).  E.  coli.  P.  aeruginosa,  S. 
aureus,  and  Candida  albicans  were  not 
killed  after  an  exposure  of  1  week,  but 
were  killed  after  an  exposure  of  2  weeks 
at  room  temperature.  Aspergillus  niger 
was  not  killed  after  an  exposure  of  3 
weeks,  but  was  killed  after  4  weeks 
(Ref.  4). 

The  Panel  concludes  that  although 
benzyl  alcohol  at  a  concentration  of  0.9 


percent  maybe  useful  in  pharmaceutical 
preparations  as  a  preservative,  its 
bactericidal  action  is  so  slow  that  it 
caimot  be  recommended  for  use  as  a 
topical  antimicrobial  agent 

(3)  Evaluation.  The  Panel  concludes 
that  benzyl  alcohol  is  safe  but  not 
effective  for  OTC  topical  antimicrobial 
use. 

Referancea 

(1)  Macht  D.  L.  "A  Phannacological  and 
Therapeutic  Study  of  Benzyl  Alcohol  as  a 
Local  Anesthetic"  JoumaJ  of  Pharmacology 
and  Experimental  Therapeutics,  11:263-278. 
19ia 

(2)  Macht,  D.  L,  •Turther  Experiences, 
Experimental  and  Clinical  with  Benzyl 
Benzoate  and  Benzyl  Alcohol"  /oumal  of 
Pharmacology  and  Experimental 
Therapeutics,  13:5(»-^11, 19ia 

(3)  Bowen,  D..  et  aL.  "Benzyl  Alcohol  High 
Levek  Found  in  Plasma  of  Uremic  Patients  oo 
Hemodialysis,  "Clinica  Chimica  Acta.  61:3g&- 
401,1975. 

(4)  Novak.  E,  et  aL  "The  Tolerance  and 
Saftey  of  Intravenously  Administered  Benzyl 
Alcohol  in  Methylprednisolone  Sodium 
Succinate  Formulations  in  Normal  Human 
Subjects,"  Toxicology  and  Applied 
Pharmacology.  23:54-61. 1972. 

(5)  Macht  O.  L  "A  Toxicological  Study  of 
Some  Alcohols  with  Especial  Reference  to 
Isomers,"  Journal  of  Pharmacology  and 
Experimental  Therapeutics,  16:l-ia  1921. 

(6)  Patty.  F.  A,  editor,  "Industrial  Hygiene 
and  Toxicology."  2d  Ed.,  Interecienoe 
Publishers.  New  York,  p.  1474, 1963. 

(7)  Schaffer.  J.  M..  and  F.  W.  TUley, 
"Further  Investigations  of  the  Relation 
Between  the  Chemical  Constitution  and  die 
Germicidal  Activity  of  Alcohols  and 
V^i«ao]B,"  Journal  of  Bacteriology,  14:258-273. 
1927. 

(8)  Prambo,  M.  P..  and  E  a  Tilden. 
"Evaluation  of  Disinfectants  by  Tests  In 
Viva"  Journal  of  Dental  Research,  29:106- 
122,19Sa 

(9)  Morton.  R  E,  "Alcohols"  in 
'T>isinfection,  Sterilization,  and 
Preservation."  2d  Ed.,  S.  S.  Block,  editor.  Lea 
h  Febiger,  Huladelphia,  p.  301-318, 1976. 

b.  ChlorobutanoL  Chlorobutanol  is  a 
substituted  tertiary  butyl  alcohol  It  is  a 
colorless-to-white  crystalline  substance 
having  a  camphor-like  odor  and  taste. 
One  gram  dissolves  in  about  125  mL 
water,  10  mL  glycerin,  and  1  mL  alcohol 
It  is  readily  soluble  in  chloroform,  ether, 
acetone,  and  oils  (Refs.  1  and  2). 

The  stability  of  aqueous  solutions  of 
chlorobutanol  is  influenced  by  pH  of  the 
solution,  temperature,  and  chemical 
nature  of  the  container.  It  is  more  stable 
in  an  add  than  in  an  alkaline  medium. 
At  a  pH  of  3  and  a  temperature  of  25*  C, 
the  half-life  of  chlorobutanol  has  been 
calculated  to  be  90  years,  but  at  a  pH  of 
7.5  and  a  temperature  of  25°  C  the  half- 
life  was  estimated  to  be  0.23  year.  The 
main  degradation  products  of 
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cfalorobutanol  in  aqueous  solution  are 
acetone  and  carbon  monoxide  (Ref.  3). 

(1)  Safety.  Chlorobutanol  is  a  central 
nervous  system  depressant  and  has 
been  used  clinically  as  a  hypnotic  drug. 
The  oral  lethal  dose  for  humans  is 
estimated  to  be  50  to  500  mg/kg  {Ref.  4). 
It  is  claimed  to  have  a  local  anesthetic 
action  and  has  .been  shown  in  vitro  to 
decrease  the  ability  of  uterine  muscle 
strips  to  contract  (Ref.  5). 

One  drop  of  a  2-percent  solution  of 
chlorobutanol  applied  to  both  eyes  of 
nine  rabbits  twice  each  day  for  7  days 
produced  no  conjunctival  or  corneal 
reaction  (Ref.  6). 

(2)  Effectiveness.  Chlorobutanol  has 
been  found  to  be  a  slow-acting 
bactericidal  agent.  A  contact  time  of  12 
hours  was  required  for  a  0.5-percent 
solution  to  kill  P.  aeruginosa,  and  a 
concentration  of  0.7  percent  killed  this 
species  of  bacteria  in  9  hours  (Ref.  7).  In 
testing  26  strains  of  P.  aeruginosa,  the 
time  required  for  0.5  percent 
chlorobutanol  to  kill  the  microorganisms 
when  they  were  supsended  in  a 
phosphate  buffer  varied  from  1  to  48 
hours,  and  the  killing  times  of 
chlorobutanol  in  this  concentration  for  5 
strains  of  Proteus  species  varied  from 
less  than  30  minutes  to  3  hours  (Ref.  8]. 
Concentrations  of  0.25  to  0.26  percent 
were  found  to  kill  50  percent  of  E.  coli 
cells  in  an  exposure  period  of  about  3  Va 
hours  (Ref.  9). 

Because  chlorobutanol  has  some 
bactericidal  properties  and  is  not 
irritating  to  the  eye.  it  has  been  used 
extensively  in  topical  ophthalmic  drugs 
as  a  preservative  (Ref.  10). 

(3)  Evaluation.  The  Panel  concludes 
that  chlorobutanol  in  concentrations  up 
to  5  percent  is  safe,  but  its  bactericidal 
action  is  too  slow  for  it  to  be  considered 
effective  as  a  topical  antimicrobial 
agent. 

ReferencM 

(1)  Windholz,  M.,  editor.  'The  Merck 
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Ed..  Lippincott  Co..  Philadelphia,  p.  290. 1973. 

(3)  Nalr.  A.  D..  and  J.  L  Lach.  'The  Kinetics 
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Toxicology  of  Commercial  Products."  4th  Ed.. 
The  Williams  and  Wilkins  Co..  Baltimore,  p. 
119, 1976. 

(5)  Bueno-Montano.  M..  et  al.,  'Th-ug 
Preservatives  and  Uterine  Contractility." 
American  Journal  of  Obstetrics  and 
Gynecology.  94:1-5, 1986. 
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"Effectiveness  of  Antibacterial  Agents 


Presently  Employed  in  Ophthalmic 
Preparations  as  Preservatives  Against 
Pseudomonas  Aeruginosa. "  Journal  of 
Pharmaceutical  Sciences.  52:967-974. 1963. 

(8)  Lawrence.  C  A..  "An  Evaluation  of 
Chemical  Preservatives  for  Ophthalmic 
Solutions,"  Journal  of  the  American 
Pharmaceutical  Association,  (Scientific 
Edition).  44:457-464. 1955. 

(9)  Eisman.  P.  C  et  al..  "Stability  of 
Antibacterial  Preservatives  in.Parenteral 
Solutions,  n.  Microbiological  Turbidimetric 
Assay  Method  for  Preservative  Content," 
Journal  of  Pharmaceutical  Sciences.  52:183- 
185. 1963. 
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2.  Category  II  labeling.  The  Panel 
recommends  that  the  following  label 
claims  be  placed  in  Category  II: 

a.  "For  application  to  mucous 
membranes." 

(b)  "As  a  local  antiseptic  in  such 
conditions  as  simple  sunburn,  hand  iron 
bums,  mouth  bums  caused  by  hot  food, 
kitchen  bums  caused  by  hot  pots,  etc." 

c.  "Useful  for  preparation  for  surgical 
procedures." 

d.  "For  use  in  sterilizing  (preparing) 
needles  and  syringes  for  hypodermic 
injection." 

C.  Category  III  Conditions.  None. 

D.  Combination  Policy.  The  Panel 
recommends  that  any  combination  of 
ethyl  alcohol  or  isopropyl  alcohol  with 
other  antimicrobial  ingredients  should 
be  in  accordance  with  5  330.10(a)(4)(iv) 
(21  CFR  330.10(a){4)(iv))  which  states: 

An  OTC  drug  may  combine  two  or 
more  safe  and  effective  active 
ingredients  and  may  be  generally 
recognized  as  safe  and  effective  when 
each  active  ingredient  makes  a 
contribution  to  the  claimed  effect(s); 
when  combining  of  the  active 
ingredients  does  not  decrease  the  safety 
or  effectiveness  of  any  of  the  individual 
active  ingredients;  and  when  the 
combination,  when  used  under  adequate 
directions  for  use  and  warnings  against 
unsafe  use,  provides  rational  concurrent 
therapy  for  a  significant  proportion  of 
the  target  population. 

The  Panel  does  not  believe  that  the 
combination  of  isopropyl  and  ethyl 
alcohol  is  rational 

List  of  Subjects  in  21  CFR  Part  333 

Over-the-counter  drugs. 

PART  333— TOPICAL  ANTIMICROBIAL 
DRUG  PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  201  (p). 
502,  505.  701,  52  Stat.  1041-1042  as 
amended,  1050-1053  as  amended.  1055- 
1056  as  amended  by  70  Stat.  919  and  72 
Stat.  948  (21  U.S.C.  321(p).  352.  355.  371)), 


and  the  Administrative  Procedure  Act 
(sees.  4,  5.  and  10,  60  Stat.  238  and  243  as 
amended  (5  U.S.C.  553.  554.  554,  702.  703. 
704)).  and  under  21  CFR  5.11  as  revised 
(see  47  FR  16010;  April  14. 1982),  the 
agency  advises  in  this  advance  notice  of 
proposed  rulemaking  that  Subchapter  D 
of  Chapter  I  of  Title  21  of  the  Code  of 
Federal  Regulations  would  be  amended 
in  Part  333  (as  set  forth  in  the  notice  of 
proposed  miemaking  for  topical 
antimicrobial  drug  products  that  was 
published  in  the  Federal  Register  of 
January  6, 1978  (43  FR  1210))  as  follows: 
1.  In  Subpart  A,  S  333.3  is  amended  by 
adding  a  new  paragraph  (k).  to  read  as 
follows: 


§333.3    Definitions. 

***** 

(k)  Alcohol  drug  product  A  drug 
product  containing  an  alcohol  ingredient 
that  is  applied  topically  for 
antimicrobial  use. 

2.  In  Subpart  B.  §  333.55  is  added  to 
read  as  follows: 

§  333.55    Alcohol  active  ingredients. 

(a)  Alcohol  (ethyl  alcohol)  60  to  95 
percent  by  volume  in  an  aqueous 
solution  denatured  according  to  the 
Treasury  Department's  Bureau  of 
Alcohol,  Tobacco,  and  Firearms 
regulations  at  27  CFR  212. 

(b)  Isopropyl  alcohol  50  to  91.3  percent 
by  volume  in  an  aqueous  solution. 

3.  In  Subpart  D,  9  333.98  is  added  to 
read  as  follows: 

.  §  333.98    Labeling  of  alcohol  drug 
products. 

(a)  Statement  of  indentity.  The 
labeling  of  any  product  containing  an 
ingredient  identified  in  S  333.55  contains 
the  established  name  of  the  drug,  if  any. 
and  identifies  the  product  as  an  "alcohol 
for  topical  antimicrobial  use." 

(b)  Indications.  The  labeling  of  any 
product  containing  an  ingredient 
identified  in  S  333.55  contains  a 
statement  of  the  indications  under  the 
heading  "Indications"  that  is  limited  to 
one  or  more  of  the  following  phrases: 

(1)  "For  first  aid  use  to  decrease  germs 
in  minor  cuts  and  scrapes." 

(2)  'To  decrease  germs  on  the  skin 
prior  to  removing  a  splinter  or  other 
foreign  object." 

(3)  "For  preparation  of  the  skin  prior 
to  an  injection." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading,  "Warnings": 

(1)  For  products  containing  any 
ingredient  identified  in  §  333.55.  (i)  "For 
external  use  only.  Do  not  use  in  or  near 
the  eyes.  In  case  of  deep  or  puncture 
wounds,  consult  your  doctor." 
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(ii)  "Flammable,  keep  away  from  fire 
or  flame." 

(2)  For  products  containing  isopropyl 
alcohol  identified  in  §  333.55(b).  "Use 
only  in  a  well-ventilated  area:  fumes 
may  be  toxic." 

(d)  Directions.  The  labeling  of  any 
product  containing  an  ingredient 
identified  in  §  333.55  contains  a 
statement  of  the  directions  for  use  under 
the  heading  "Directions"  that  is  limited 
to  the  phrase,  "Apply  to  skin  directly  or 
with  clean  gauze,  cotton,  or  swab." 


Interested  persons  may,  on  or  before 
August  19. 1982.  submit  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
written  comments  on  this  advance 
notice  of  proposed  rulemaking.  Three 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Comments  replying  to 


comments  may  also  be  submitted  on  or 
before  September  20. 1982.  Received 
conmients  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m-. 
Monday  through  Friday. 

Dated:  March  25. 1982. 
Mark  Novitcfa. 
Acting  Commissioner  of  Food  and  Drugs. 

Dated:  May  6. 1982. 
Richard  S.  Schweiker. 
Secretary  of  Health  and  Human  Services. 

|FR  Ooc  82-13903  Filed  S-a>-8£  •:«$  ami 
BIUING  CODE  4W0-01-« 


Friday 

May  21,  1982 


Part  VI 


Department  of  the 
Interior 

Bureau  of  Land  Management 

Navarin  Basin  Outer  Continental  Shelf 
Sale  83;  Call  for  Nominations  and 
Comments  for  Oil  and  Gas  Leasing 
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OCSSaleNo.  83   Call  for 
Nominations  and  Comments 


EXPLANATION 

^  Planning  ArM  Boundary  Linat  ^\  Area  of  Qaologic  Potantial 

Thla  map  is  lor  information  only,  and  sitould  not  b«  utad  in  piaca  of  tha  standard  rasponsa  map. 
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Reader  Aids 


INFORMATION  AND  ASSISTANCE 


PUBUCATIONS 

Code  of  Federal  Regulations 

CFR  Unit 

General  information,  index,  and  finding  aids 

Incorporation  by  reference 

Printing  schedules  and  pricing  information 

Federal  Register 

Corrections 

Daily  Issue  Unit 

General  information,  index,  and  Hnding  aids 

Privacy  Act 

Public  Inspection  Desk 

Scheduling  of  documents 

Laws 

Indexes 

Law  numbers  and  dates 

Slip  law  orders  (GPO) 
Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  President 

Weekly  Compilation  of  Presidential  Documents 

United  States  Government  Manual 

SERVICES 

Agency  services 

Automation 

Library 

Magnetic  tapes  of  FR  issues  and  CFR 

volumes  (GPO) 
Public  Inspection  Desk 
Special  Projects 
Subscription  orders  (GPO) 
Subscription  problems  (GPO) 
TTY  for  the  deaf 


202-523-3419 
523-3517 
523-5227 
523-4534 
523-3419 


523-5237 
523-5237 
523-5227 
523-5237 
523-5215 

523-3187 


523-5282 
523-5282 

275-3030 

523-5233 
523-5235 
523-5235 

523-5230 


523-4534 
523-3408 
523-4986 
275-2867 

523-5215 
523-4534 
783-3238 
275-3054 
523-5229 


FEDERAL  REGISTER  PAGES  AND  DATES,  MAY 


18847-19110 3 

191 11 -19306. 4 

1 9307-1 9496 5 

1 9497-1 9656 6 

19657-19960 7 

19961-20104 „.10 

201 05-20284 1 1 

20285-20542. 1 2 

20543-20738 13 

20739-20982 14 

20983-21230 17 

21231-21528 18 

21529-21754 19 

21755-22070 20 

22071-22338 21 


Federal  Register 

Vol.  47.  No.  99 
Friday,  May  21,  1982 


CFR  PARTS  AFFECTED  DURING  MAY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  list  of  CFR  Sections  Affected  (LSA),  which 
Hsts  parts  and  sections  affected  by  docuntents  put)lished  since 
the  revision  date  of  each  title. 


..20590 


3  CFR 

Executiv*  OrderK 
February  27,  1917 

(Revoked  in  pail 

by  PLO  6242) 

5907  (Revoked 

in  (^  try 

PLO  6249) 21546 

12356  (See  Order 

Of  May  7, 1982) 20105 

12362. 21231 

Administrstlve  Orders: 

May  7,  1982 20105 


4334  (Revoked  In  part 

by  Proc.  4941) 19661 

4534  (See  4938) 19307 

4610  (Revoked  In  part 

by  Proc.  4941) 19661 

4663  (Revoked  In  part 

by  Proc.  4941) 19661 

4770  (Revoked  in  part 

by  Proc.  4941) 19661 

4887  (Revoked  in  part 

by  Proc.  4940) 19657 

4938..._ 19307 

4939 1 9509 

4940 19657 

4941 19661 

4942. 20543 

5CFR 

Proposed  Rules: 

213 20264,  21055,  21267 

53i 221 00 

752. 20264.  21055.  21267 

900 „..  20142 

950 „..  20268 


7CFR 

1Z 

48. 

47 

52. 

68 

227 

246 

253 


. 22071 

21233 

21233 

20107 

.19309,20544 

22071 

20108 

19665 


272 „ 19940,  20739 

273 „ 19940,  20739 

274 20739 

371 1 9061 

701 „ 201 09 

905 21 755 

908 19511,  20545,  21756 

910 19667,  20743,  22072 

91 1 22073 

915 22073.  22075 

91 8 20285 

944 22075 

981 1 9666 

991 18847 


1004 22077 

1006. 19313 

1007„ _..19313 

1011 „„19313, 19667.  22077 

1 01 2. 1 931 3 

1046 20285 

1 421 20744 

1700-1 799..„ 1 91 1 1 

1701 19671.  20747 

1861 19962 

187^ 19962 

1888 22078 


1924.„ 
1941.. 
1943.. 
1945.. 
1965.. 
1960.. 


„.21235 
.21235 
.21235 
.21235 
.19962 
.19112 


226_ 


272_. 
273.„ 
932... 


1032... 


1033.. 


1106... 

1126... 

1132....„ 

1250.™ 

1701.™ 

8CFR 

100.. 
238- 


_ 20144 
..19943 
_ 19943 
..20593 
-21846 
-.20146 
..21684 


274.... 


21684 

.21684 

20258 

»~20782.  21268 


.19671 
.20110 
.19315 


214. 

•  CFR 

82... 
9^... 
145.. 
147_ 


.20147 


201.. 
203.. 


.21237 
.21529.22079 
21990 

.21990 

.20311 
.20311 


306._. 
307..„ 
317„„ 
381. .„ 


.22101 


10  CFR 

20 

50 


73 

459 

PropoQSd  RuteK 

Ch.  I 

Oh.  II 

Ch.  Ill 

Ch.  X. 

ia 


.19701 

22101 

.19701.22101 


.19511 
.19612 
.19112 
.19980 


.20783 
.19304 
.19304 
.19304 
.19703 
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11 „.. 

19703 

25 

19703 

34 

50 ;= 

71 

..19152.20149 
..19543.21847 
21269 

95 

19703 

205 . 

430 

18907 

„„ 19369 

600 

19154 

12CFR 

Ch.  VII 

21003 

204 

18847 

207 

21756 

208 

19320 

213 

20545 

217 

220 

221 

..20747.20748 
..21238,  21756 

21756 

550 

„ 19115 

561 

20748 

563b 

19672 

564 

20748 

614 

21003 

Proposed  Rutes: 

Ch.  Ill 

18908 

226 

20603 

341 

545 

18910 

19711 

555 

19711 

556 

, 19154 

561 

19711 

563 

20616 

563b 

21056 

563c 

21056 

563d. 

21056 

570 

19711 

13CFR 

132 

22082 

305 

19982 

306 _ 

307 

19982 

19982 

308 

19982 

Proposed  Rules: 
Ch.  1 

19156 

112 

21554 

113 

21554 

121 

18992 

123 

20315 

14CFR 

39 

19984 

71 

73 

.18848,  19513,  19514, 
1-19988,20562,21003, 
21004 
19515,  19516,20564- 
20569, 21005, 21006 
20570 

75 

20569 

91 

19989 

97 

297 

18849,  21007 

19683 

315 

19688 

380 

19690 

1201 

90S71 

Proposed  Rules: 

Ch.  1 22069 

Ch.  II 

21069 

29 

21078 

39 

.  20001 

71 

..19551-19554  21079 

73 

21080 
20620 

398 

._ „....  21270 

399 

18913 

15CFR 

385 1 951 6 

904 „ _....  1 9990 

923 21009 

927 21 009 

928 21009 

931 20110.  21009.  21759 

Proposed  Rules: 

17a 20316 

16CFR 

13 19990.  21530 

Proposed  Rules: 

Ch.  II 19369 

13 21272 

423 21847 

1610 21081 

1615 21085 

1616 21089 

17CFR 

1 21026 

17 „ 21026 

200 „ 20287.  20290 

21 1 ...- 21 028,  21 030 

230 20290 

239 20290 

240 21 759 

Proposed  Rules: 

210 1 971 9 

240 20783 

249 20783 

18CFR 

1 19014 

1  b 1 901 4 

2 19014 

3 1 901 4 

3a 19014 

3c 1 901 4 

4 ™ 19014.  20295 

^Z 19014 

16 „ 1 901 4 

25 1901 4 

32 J „ 1 901 4 

33 1 901 4 

34 „. 1 9014 

35 1 9014 

41 19014 

46 1 901 4 

131 19014 

152 19014 

1 53 1 901 4 

1 54. „ 1 901 4 

1 56 1 901 4 

1 57 1 9014 

1 58 . 1 901 4 

250 _. 1 901 4 

270 1 901 4 

271 19014,  20573-20576 

275 19014 

281 „ 1 901 4 

282 19014 

284 1 901 4 

286„ 1 901 4 

292 1 9014 

294 20296 

375 1 9014 

385 19014 

388 „ 1 901 4 

430 21776 

Propoeed  Rules: 

154 19157.  20621 

1 57 „ 20621 


260 2031 7 

271 19157.  19719 

375 20621 

381 20621 

19CFR 

6 19517.20750 

10 ; 20752 

19 20753 

101 21039 

162. 20753 

Proposed  Rules: 

146 20627 

1 59 21847 

20CFR 

410 19116 

Proposed  Rules: 

260 20797 

404 19620 

21CFR 

176 21239 

1 77 22089 

1 78 22089,  22091 

193 „ 19321,  21531 

436 „ 20755 

442_ 20755 

452 21240 

510 20757,21241 

520 „ 20757 

522 20757,  22091 

529 20758 

546 20111 

558 19117-19120,  20112, 

20758-20760,  22092 

561 19322,  20297 

Proposed  Rules: 

310 21274 

314.__ 19954 

333 22324 

357 1 9721 

433 _ 19954 

510 - 19954 

22CFR 

41 21776 

42 21778 

Proposed  Rules: 

Ch.  1 21555 

23CFR 

630 21778 

771 21880 

790 „ 21880 

795 21780 

24CFR 

Ch.  II 20113 

58 21532 

120 20298 

203 21783 

204 21783 

220 21 783 

221 21 783 

222 21783 

226 21 783 

227 ; 21 783 

233 21 783 

235 21783 

237 _ 21 783 

240 21 783 

255 20760 

300 21 784 


570 

21532 

805 

19120 

860 

19120 

861 

19120 

865 

19120 

868 

885 

22312 

20113 

888 

19124 

889r. 

81 

19128 

21093 

115 

20317 

200 

203 

204 

..18914,20149 
..20149,20319 
..20149.20319 

207 

20319 

209 

20149 

211 

213 

20149 

20319 

215 „.... 

..18914,20149 

220 

221 

228 

232 

20319 

..20149,  20319 

20149 

20319 

235 

..18914,  20149 

236 

..18914,  20149 

812 

..18914,  20149 

2SCFR 

11 

26CFR 

1 

22093 

20802 

Proposed  Rulea: 

53 , 

20629 

27CFR 

9 

240 

,.  20298,  20300 
20302 

252 

PrOpOSOO  HUMS> 

9 

— 20302 

20321 

28CFR 

0 

2. 

31 

,.._ 21532 

_ 21041 

21126 

50 „.   

524 

22094 

22000 

540 

22005 

544 , 

22006 

2 

21095 

29CFR 

1601 , 

22094 

2550 , 

21241 

2601 

19130 

2619 

„ 20761 

Propossd  Rules: 

Ch.  XXVI 

19373 

1602 

20630 

1910 

..20324.  20803 

1915-1918 

20803 

1926 

20803 

2645 „., 

19376 

30CFR 

100 

22286 

221 

20762 

901 

.22030,  22060 

917 

925 

.21404,  21435 
20116 
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PropoMd  RuIm: 

Ch.  VII 18920 

211 21849 

221 20324,  21849,  21853 

231 20324,21849 

250 21 849 

270 21849 

701 >„ 20631 .  21 442 

71 5 20631 ,  221 21 

717 „ 20631 

772 21 442 

776 21442 

779 ._ 19076,  22121 

780 _„ 22121 

783 _ 19076,  22121 

784 „ 20631 

785 19076,  20631,  22121 

81 5 _„ 21442 

816 20631,22121 

817 20631,22121 

818 20631 

819 20631 

823 19076.  20631,  22121 

824 20631 

826 „ 20631 

843 ™ 20631 

850 20631 

901 20631 

935 19721 

938 _. 19721 

942 21096 

943 21853 

944 ....20002 

946 201 52 

950 _ 20002 

951 „_ 21274 


31CFR 

6 


32CFR 

92 

199 

706 


.20763 


19322 

—  20122,  20123 

19617 

Proposed  Rules: 

Ch.  1 21853 

505 20632 

33CFR 

1 21041 

80 i..„ 19518 

81 20577 

93 i 19518 

94 19518 

95 \ 19518 

96 i 19518 

100 18851,  21784 

110 19519,  20577 

117 20579,  21785 

165 18851,  21785 

166 20580 

209 4 20580 

401 ; 20581 

Proposed  Rules: 

110 19555,20633 

117 ,.21857 

165 20634 

401 21858 


34CFR 

614 

636 

655 

656 

657 


.22020 
.20582 
.20582 
.20582 
.20682 


658 20582 

660 20582 

690 20737 

Proposed  Rides: 

Subtitle  A 20809 

Ch.  MV 20809 

Ch.  VI 20809 

Ch.  VII 20809 

5b 21096 

668 1 9288 

690 _  19288 

36CFR 

Proposed  Rules: 

7 „.  19171 

37CFR 

1 21746 

201 21 786 

38CFR 

3 19131,  20767 

Proposed  Rules: 

3 20004,  21858 

21 1 9380 

39CFR 

111 22095 

265 20303,  21 248 

775 1 9991 

Proposed  Rules 

1 1 1 -..  20006 

232 20326 

3000 19131 

40CFR 

33 20474 

35 20450 

51 201 24 

52 18854-18860,  19133- 

19135, 19326-19380, 19520- 
19523, 19694, 19992-19994, 
20124-20126,  20304,  20583, 
20586.  20769-20771, 21042. 
21533,21534 

57 21790 

60 20305,  22095 

61 20305,  22095 

62 20126,  20490-20494 

65 21536 

81 18861,  19136,  19137, 

21792 

86 21793 

123 19698,  20773,  21043, 

22096 

180 19335,  19526.  20072, 

20306,  20307, 20586,  21 536- 

21538 

264 1 9995 

265 1 9996 

761 1 9526.  22098 

Proposed  Rules: 

Ch.  1 22069 

4 , 22010 

35 20470 

52 19556.  19722,  20007, 

20327,  20824,  21097, 21555, 
21859,21860,22122 

60 1 9724 

81 18922.  21097 

87 201 53 

122 19381.  19726 

123 19172,  19381,  19382. 

19726 

124 19381,  19726 

146 19381.  19726 


180 19382,  20328,  20635 

228 20639,  21 1 03 

262 20008 

761 22123 

41CFR 

Ch.  101 20589 

1  -1 20532 

1-4 20532 

1  -7 20432 

5-6 18862 

5A-72 18862 

5B-1 18865 

5B-2 18865 

5B-16 18865 

8-3 18866 

9-1 21539 

9-3 21 539 

9-4 21 539 

9-7 21 539 

9-15 21539 

9-50 21539 

9-51 21539 

Proposed  Rules: 

Ch.  51 20156 

Ch.  9 18923 

101-41 ...19556 

42CFR 

110 19336 

405 21046 

435 21046 

436 21 046 

440 21 046 

441 21046 

447 21046 

Proposed  Rules: 

121 21862 

405 20092,  21 103 

481 „ 20092 

43CFR 

3130 21546 

3140 .-. 21546 

Public  Land  Orders: 
869  (Revoked  by 

PLO  6250 21547 

2924  (See 

PLO  6248) 21797 

4337  (Revoked 

by  PLO  6251) 21547 

6067  (S6e 

PLO  6248) 21797 

6098  (See  PLO's 

6199  and  6245) 20775 

6103  (corrected  by 

PLO  6243 20590 

6199  (See 

PLO  6245) 20775 

6241 19344 

6242 20590 

6243 20590 

6244 20590 

6245 20775 

6246 21 796 

6247 21 797 

6248 21 797 

6249 21 546 

6250 21 547 

6251 „ 21 547 

Proposed  RuteK 

Subtitle  A. 20009 

Subtitle  B 20000 

23 19066 


1820 „....  19060 

1860 19060 

2820 20009 

3600 19066 

3610 19066 

3620 19066 

3830 19296 

44CFR 

61 19138 

64 18867.  19344.  21797. 

21800 
66 18869.  21547,  21802. 

21805 
70 18870-18879.  21548- 

21531 

80 „..  19347 

81 1 9347 

82. 19347 

83 19347 

84 19347 

Proposed  Rules: 

67 19172-19187.  19383. 

19556,21556-21560.21865. 

21868 

5 20309 

205. 18879 


46CFR 

30 

50 

54 

56. 


... 21198 

21807 

21807 

21807 

58 21807 

61 21 807 

91 « „..  21 198 

1 53 21 1 98 

310 2181 1 

524 _ 21051 

PropoMd  Rutes: 

Ch.  IV 21 1 10 

1 - 18929 

10 18929 

12. 18929 

153 20084 

154 20064 

187 18929 


47CFR 

Ch.  I 21551 

0 20129 

1 _ 1 9357 

2. 18881.  19187.  19357 

21 1 91 87 

22 1 91 87 

31 19361 

61 18883 

73 18900-18902,  20130- 

20136.21468,22096 

74 21468 

76 21 468 

78 21468 

81 18881.  19187 

83 18881.  20775 

87 1 91 87 

90 19187.  19357.  19527 

95 19187.  19367 

97 1 9368 

PropOMd  RuICK 

Ch.  1 19726.  20328.  21868 

2 18932.  21888 

21 18932 


IV 
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73 18934,  18936,  20156- 

20164,  20827,  20828,  22124- 

22127 

74 1 8932 

90 

..21276 

94  

..  18932 

97 

..20165 

48CFR 

Proposed  Rules: 
8 

.19193 

32 

.19193 

49CFR 

1 

.18903 

173 

..20591 

178 

..18904 

571 

..18904 

581 

..21819 
..19150 

,21820 

1033 

, 21052 

1034 

..19700 

1039  

..20591 

1063 

..21840 

1064  

..21840 

1100 

..18906 

1249 

..19150 

Propossd  Rules: 
531 

.20639 

171 ; 

.19566 

172 

.19566 

50CFR 

17 

216 

. 19539 

, 19995 
.21248 

228 

.21248 

230 

.20137 

265 

.21840 

301 

.19999 

611 

.20775 

640 

.21256 

650 

.20776 

651 

.20781 

658 ....... 

.20310 

661 

.21256 

Proposed  Rules: 
16 

.21892 

18 

.20508 

216 

.20496 

642 

.21279 

651 

.19151 

652 

.18939 

674 

.20830 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  ail 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 


This  is  a  voluntary  program.  (See  OFR  NOTtCE 
41  FR  32914.  August  6.  1976.) 


DOT/SECRETARY 


USDA/ASCS 


DOT/SECRETARY 


USDA/ASCS 


DOT/COAST  GUARD 


USDA/FNS 


DOT/COAST  GUARD 


DOT/FAA 


USDA/FNS 


USDA/REA 


DOT/FAA 


USDA/REA 


DOT/FHWA 


DOT/FRA 


USDA/SCS 


DOT/FHWA 


MSPB/OPM 


USDA/SCS 


DOT/FRA 


MSPB/OPM 


DOT/MA 


LABOR 


DOT/MA 


LABOR 


DOT/NHTSA 


HHS/FDA 


DOT/NHTSA 


HHS/FDA 


DOT/RSPA 


DOT/SLSDC 


DOT/RSPA 


DOT/SLSDC 


DOT/UMTA 


DOT/UMTA 


Documents  normally  scheduled  for 
publication  on  a  day  that  wiH  be  a 
Federal  holiday  will  be  published  the  next 
work  day  following  the  holklay.  Comments 
on  this  program  are  still  invited. 


Comments  should  t>e  submitted  to  the 
Day-of-the-Week  Program  Coordinator, 
Office  of  the  Federal  Register,  National 
Archives  and  Records  Service,  General 
Services  Administration,  Washington,  O.C. 
2040B. 


Ust  of  PuMic  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  todays  List  of  Public 
Laws. 

Last  Listing  May  19, 1982 


New  Publication 

List  of  CFR 

Sections 

Affected 

(1964  through  1972) 
A  Research  Guide 


These  two  volumes  contain  a  , 
compilation  of  the  "List  of  CFR 
Sections  Affected  (LSA)"  for  the  years    • 
1964  through  1972.   Reference  to  these 
tables  wiH  enable  the  user  to  find  the 
precise  text  of  CFR  provisions  which 
were  in  force  and  effect  on  any  given 
date  during  the  period  covered. 

Volume  I  (Titles  1  through  27)  $15.00 
Volume  II  (Titles  28  through  50)  $14.00 


ORDER  FORM         Mai  to  Superintendent  of  Documents,  U.S.  Government  Printing  Office.  Washington,  D.C.  20402 


Enclosed  is  S . 


U  ct>eck, 


D  money  order,  or  charge  to  my 
Deposit  Account  No. 


VISJC 


CredM  Card  Orders  Only 
Total  charges  $ Fi 


Order  No.. 


[MofllwCQra 


Credit 
Card  No 


Expiration  Date 
Month/Year 


Please  send  me copies  of  the  CODE  OF  FEDERAL  REGULATIONS 

Volume  I  $15.00  Stock  No.  022-003-94233-5 
Volume  H  $14.00  Stock  No.  022-003-94234-3 

Name— First,  Last 


Strt 


treet  address 


II  I  M  I  I  I.I  I  I  I  I  I 

Company  name  or  addilicnal  address  lin 


ompany  name  or  addilicnal  address  line 
I     I     I     I I     I     I     I     I 


City 


(or  Country) 


PLEASE  PRINT  OR  TYPE 


11 


11 


11 


State       ZIP  Code 

U  LLL 


in  the  boxes  t>elow. 


For  Office  Use  Only 

Quantity 


UPNS 

Discount 

Refund 


T] 


Ct^arges 


Enclosed 

To  t>e  mailed 

Subscriptions 

Postage 

Foreign  handling 

MMOB 

OPNR 

5-24-82 

Vol  47        No.  100 

Pages  22339-22484 


Monday 
May  24,  1982 


Selected  Subjects 


Air  Polution  Conbol 

Enviroomaital  Protection  Agency 

Aviation  Safety 

Federal  Aviation  Administration 

Bwiics,  Banldng 

Federal  Deposit  Insurance  Corporation 

Commodity  Futures 

Commodity  Futures  Trading  Commission 

Electric  Powerpiants 

Economic  Regulatory  Administration 

Estate  Taxes 

Internal  Revenue  Service 

Foreign  Assets  Control 

Foreign  Assets  Control  Office 

Freedom  of  Information 

Federal  Deposit  Insurance  Corporation 

Income  Taxes 

Internal  Revenue  Service 

Loan  Programs— Agriculture 

Commodity  Credit  Corporation 

Loan  Programs    Business 

Small  Business  Administration 

National  Bani(s 

Comptroller  of  Currency 

Put>Nc  Lands— Mineral  Resources 

Land  Management  Bureau 
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Selected  Subjects 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays], 
by  the  Office  of  the  Federal  Register.  National  Archives  and  . 
Records  Service,  General  Services  Administration,  Washington. 
D.C  2040a.  under  the  Federal  Register  Act  (49  Stat  500,  as 
amended;  44  U.S.C  Ch.  15)  and  the  regulations  of  the 
Administrative  Committee  of  the  Federal  Register  (1  CFR  Ch.  q. 
Distribution  is  made  only  by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  Washington,  D.C.  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  t$  the  public  regulations  and  legal  iv>tices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect  documents  required  to  be  « 

published  by  Act  of  Congress  and  other  Federal  agency 
documents  of  public  interest  Documents  are  on  flle  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before    . 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers, 
free  of  postage,  for  $300.00  per  year,  or  S150.00  for  six  months, 
payable  in  advance.  The  charge  for  individual  copies  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  U3.  Government  Printing  Office, 
Washington,  D.C  20402. 

There  are  no  restrictions  on  the  republication  of  material 

appearing  in  the  Federal  Register. 

» 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 


Reporting  and  Recordkeeping  Requirements 

Securities  and  Exchange  Conunission 

Savings  and  Loan  Associations 

Federal  Home  Loan  Bank  Board 

Securities 

Securities  and  Exchange  Commission 

Small  Business 

Small  Business  Administration 

Sunstiine  Act 

Pacific  Northwest  Electric  Power  and  Conservation 
Planning  Coimcil 

Water  Poiiutlon  Control 

Environmental  Protection  Agency 


Editor's  Note: 

The  list  of  subjects  on  the  cover  is  designed  to  assist  those  users  who  review  the  Federal  Register  for  broad 
subject  areas.  The  list  is  compiled  from  subject  terms  supplied  by  agencies  for  certain  of  their  rule  and  proposed  rule 
documents  as  required  by  1  CFR  18.20.  Subject  terms  in  the  list  may  refer  to  more  than  one  document.  To  locate  the 
documents  in  the  Federal  Register  covered  by  the  subject  terms  in  the  list,  users  should  consult  the  Table  of  Contents 
under  the  appropriate  agency.  We  remind  users  that  the  list  is  a  selective  supplement  to  the  Table  of  Contents  and 
should  not  be  construed  as  comprehensive. 

•U'^i-^'V'  "°  experiment.  We  hope  it  will  prove  useful  to  those  users  Inconvenienced  by  the  discontinuation  of 
the  'Highlights"  in  February  because  of  reduced  personnel  resources  at  the  Office  of  the  Federal  Register.  For  this 
new  list  our  editors  simply  select  subject  terms  from  those  appearing  in  the  edition's  rule  and  proposed  rule 
documents  rather  than  perform  the  detailed  analytical  work  which  was  needed  to  produce  the  "Highlights". 

Comments  on  this  list  may  be  sent  to  Martha  Girard,  Director,  Executive  Agencies  Division  (^4FELOffice  of  the 
Federal  Register.  NARS/GSA,  Washington,  D.C.  20408.  Phone  (202)  523-5240  (not  a  toU  free  number). 
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Federal  Register 

Vol.  47,  No.  100 

Monday,  May  24,  1982 


Tide  3~ 

The  President 


Presidential  Documents 


Proclamation  4943  of  May  20,  1982 
Amelia  Earhart  Day,  1982 


(FR  Doc.  82-14234 
Filed  5-21-02;  10:33  am] 
Billing  code  3195-01-M 


By  the  President  of  die  United  States  of  America 

A  Proclamation 

On  May  20. 1932,  Amelia  Earhart  set  out  from  Harbour  Grace,  Newfoundland, 
to  conquer  the  airlanes  across  the  Atlantic  Ocean.  Fifteen  hours  later,  she 
landed  safely  in  Ireland  to  become  the  first  woman  to  pilot  an  airplane  across 
the  Atlantic. 

Pioneer  aviatrix,  adventiuer,  journalist,  and  nurse,  Amelia  Earhart  captured 
the  hearts  of  the  American  people  with  her  daring  exploits.  She  encouraged 
the  development  of  commercial  aviation,  then  a  fledgling  industry,  and  paved 
the  way  for  women  to  enter  the  field  of  aviation.  She  set  many  speed  and 
altitude  records  in  airplanes  and  autogiros.  the  forerunner  to  the  helicopter, 
and  was  the  first  woman  to  be  awarded  the  Distinguished  Flying  Cross. 

In  Jime  1937,  Amelia  Earhart  attempted  the  first  round-the-world  flight  near 
the  equator  with  her  co-pilot,  Frederick  J.  Noonan,  in  a  twin-engined  Lockheed 
Electra.  On  July  2,  during  their  flight  from  New  Guinea  to  Howland  Island  in 
the  Central  Pacific,  trouble  developed  aboard  the  aircraft.  Radio  contact  was 
lost,  and  no  trace  of  either  the  plane  or  its  crew  was  ever  found. 

Recognizing  the  great  accomplishments  of  Amelia  Earhart,  the  Congress  has 
by  joint  resolution  (H.J.  Res.  412)  called  upon  the  President  to  designate  May 
20,  1982,  as  "AmeUa  Eariiart  Day"  as  a  tribute  to  the  most  daring  and 
celebrated  of  the  pioneer  women  aviators. 

NOW,  THEREFORE,  I.  RONALD  REAGAN.  President  of  die  United  States  of 
America,  do  hereby  proclaim  May  20, 1982,  as  Amelia  Earhart  Day. 

I  call  upon  Federal,  State,  and  local  government  agencies  and  the  people  of  the 
United  States  to  observe  such  day  with  appropriate  ceremonies  and  activities. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  diis  twentiedi  day  of 
May.  in  the  year  of  our  Lord  nineteen  hundred  and  eighty-two.  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  sixth. 
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Rules  and  Regulations 


FfldenI  B^girtw 
VoL  47.  No.  100 
MoMlay.  May  M.  1S82 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  is  sold 
by  tfie  Superinterxlent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
month. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1421 

[AmdL3] 

Standards  for  Approval  of 
Warehouses  for  Grain,  Rice,  Dry  EdBite 
Beans,  and  Seed 

agency:  Commodity  Credit  Corporation. 
USDA. 

action:  Final  rule. 

summary:  This  final  rule  amends  the 
regulations  7  CFR  1421.5551  et  seq., 
governing  the  Standards  for  Approval  of 
Warehouses  for  Grain.  Rice.  Dry  Edible 
Beans,  and  Seed.  This  rule  would:  (1) 
Require  warehousemen  desiring  to 
continue  their  Uniform  GraiB  Storage 
Agreement  (UGSA)  and  Uniform  Rice 
Storage  Agreement  (URSA)  with 
Commodity  Credit  Corporation  (CCC), 
to  pay  contract  fees  to  CCC  in  advance 
of  the  annual  renewal  date  to  partially 
defray  warehouse  examinations  and 
administrative  costs  incurred  by  CCC  in 
administering  the  UGSA  and  URSA:  and 
(2)  require  warehousemen  requesting 
initial  warehouse  approval  by  CCC 
under  the  UGSA  and  URSA  to  pay 
contract  fees  to  CCC  to  partially  defray 
CCC's  costs  in  examining  and  approving 
such  facility. 

EFFECnVE  date:  July  1. 1982. 

FOII  njRniER  INFORMATION  CONTACT: 

Paul  W.  King  or  Tyrus  Matsuoka.  United 
States  Department  of  Agriculture, 
Agricultural  Stabilization  and 
Conservation  Service,  Transportation 
and  Storage  Division.  P.O.  Box  2415. 
Washington.  D.C.  20013;  (202)  447-7433. 
The  Final  Regulatory  Impact  Analysis 
describing  the  options  considered  is 
available  from  the  above  named 
individuals. 


SliPPLEMENTARY  INFORMATION:  The  final 
rule  has  been  reviewed  under  USDA 
procediu'es  established  in  accordance 
with  Secretary's  Memorandum  1512-1 
and  Executive  Order  12291.  and  has 
been  classified  "not  major."  It  has  been 
determined  that  this  rule  will  not  result 
in:  (1)  An  annual  effect  on  the  economy 
of  $100  million  or  more;  (2)  major 
increases  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government,  or 
geographic  regions;  or  (3]  significant 
adverse  effects  on  competition, 
employment  investment,  prtxluctivity. 
iimovation.  or  on  the  ability  of  U.S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  domestic  or 
export  markets. 

This  action  will  not  have  a  significant 
impact  specifically  on  area  and 
conunimity  development  Therefore. 
review  as  established  by  CA4B  Circular 
A-95  was  not  used  to  assora  that  units 
of  local  governments  are  informed  of 
this  action. 

It  has  been  detontned  that  the 
Regulatory  Flexilrility  Act  is  not 
applicable  to  this  final  r^e  since  CCC  is 
not  required  by  5  U.SX1 5S3  or  any  other 
provision  of  the  law  to  publish  a  notice 
of  rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 

The  Commo<fity  Credit  Corporation 
Charter  Act  (15  U.S.C  714)  authorizes 
CCC  to  conduct  various  activities  to 
stabilize,  support,  and  protect  farm 
income  and  prices.  Section  4(h)  of  tiie 
CCC  Charter  Act  provides  that  the 
Coiporation  shall  not  acquire  real 
property  in  order  to  provide  storage 
facilities  for  agricultural  commodities, 
unless  CCC  determines  that  private 
facilities  for  the  stiwage  of  such 
commodities  are  inadequate.  Further. 
section  5  of  the  CCC  Charter  Act 
provides  that  in  carrying  out  the 
Corporation's  purchasing  and  selling 
operations,  and  in  the  warehousing, 
transporting,  or  handling  of  agricultural 
commodities,  CCC  is  directed  to  use.  to 
the  maximum  extent  practicable,  the 
usual  and  customary  channels,  facilities, 
and  arrangements  of  trade  and 
commerce. 

Accordingly,  CCC  has  set  forth 
standards  of  approval  which  must  be 
met  by  warehousemoi  before  CCC  will 
enter  into  storage  agreements  with  such 
warehousemen  for  the  storage  of 
agricultural  crnnmodities  which  are 


owned  by  COC  or  which  are  serving  as 
collateral  far  CCC  price  support  loans. 

Section  158  of  the  Omnibus  Budget 
Reconcihation  Act  of  1981  amended  the 
United  States  Warehouse  Act  to  require 
that  the  Setjgtary  of  Agriculture  or  his 
designee  assess  user  fees  with  respect  to 
all  warehouse  licensed  tmder  the  United 
States  Warehouse  Act  The  user  fees 
would  be  paid  by  federally  licensed 
warehousemen  to  the  Agricultival 
Marketing  Service  (AMS)  in  order  to 
defray  the  costs  of  (1)  warehouse 
examinations;  (2)  licenses  issued  to 
classify,  inspect  grade,  sample,  or  weigh 
agricultural  commodities  stored:  and  (3) 
warehouse  licenses  issued,  amended, 
modified,  extended,  or  reinstated.  Since 
CCC  contracts  with  federally  licensed 
warehouses  in  the  conduct  of  its 
business  and  thereby  benefits  fit)m  the 
services  under  Sbe  United  States 
Warehouse  Act  it  has  been  determined 
that  CCC  should  pay  a  portion  of  the 
costs  of  their  services. 

The  ma>ar  service  of  AMS  used  by 
CCC  is  die  report  of  periodic 
examinations  of  warehouses  under  the 
United  States  Warehouse  Act  CCC,  for 
its  own  protection,  also  requires  the 
periodic  examiaations  of  warehouses 
not  licensed  under  the  United  States 
Warehouse  Act  Under  on  agreement 
with  AMS,  the  warehousemen  and  CCC 
will  together  pay  the  cost  representing 
user  fees  as  aiandated  by  the  Omnibus 
Budget  Reconciliation  Act  of  1981  for 
those  warehouses  which  are  Ucensed 
under  the  United  States  Warehouse  Act 
and  wrhich  also  have  Uniform  Grain  or 
Rice  Storage  A^eements. 

CCC  now  pays  a  portion  of  the  costs 
incurred  in  the  examination  of 
warehouses  which  are  performed  by 
States  ander  Federal/State  Cooperative 
Agrenneols.  in  addition.  CCC  now  pays 
AMS  afi  of  the  examtnation  costs  for 
those  warehouses  which  have  UGSA/ 
URSA's  bnt  wUch  are  not  federally 
licensed  or  licensed  by  States  having  a 
Federal/State  Cooperative  Agreement 
As  a  result  of  the  assessment  of  user 
fees  by  AMS,  the  difference  in  costs 
among  the  three  groups  of  warehouses 
under  contract  widi  CCC,  v^ch  are 
specified  above,  cooki  result  in  some 
warehouses  withdrawing  from  the 
United  States  Warehouse  Act  program 
without  any  subsequent  loss  of  their 
abiUty  to  remain  on  Ae  list  of  CCC 
approved  warehouses.  Since  CCC  now 
pays  100  percent  of  the  costs  of 
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examining  some  warehouses  operating 
under  the  UGSA  or  URSA,  such 
warehousemen  could  withdraw  from  the 
United  States  Warehouse  Act  program 
and  still  receive  the  advantages  of  AMS 
examinations  with  CCC  paying  the 
entire  cost  of  such  examinations. 

Accordingly,  a  notice  of  proposed 
rulemaking  was  published  in  the  Federal 
Register  (46  FR  63075)  on  December  31, 

1981.  proposing  that  effective  July  1, 

1982,  CCC  would  pay  a  portion  of  the 
total  costs  of  warehouse  examinations 
under  the  UGSA  and  the  URSA.  The 
remaining  cost  of  examining  UGSA  and 
URSA  warehouses  would  be  obtained 
from  the  collection  of  contract  fees  from 
the  warehousemen  who  are  not  hcensed 
imder  the  United  States  Warehouse  Act 
or  by  States  having  a  Federal/State 
Cooperative  Agreement.  Contract  fees 
for  UGSA  and  URSA  warehouses  would 
be  determined  using  the  same  formula 
as  the  formula  which  is  used  to  assess 
fees  for  federally  licensed  warehouses. 

This  final  rule  would  establish  parity 
between  federally  licensed  warehouses 
and  warehouses  approved  tmder  the 
UGSA  and  URSA  and  distribute 
administrative  costs  more  equitably. 

A  copy  of  the  proposed  rule  was  sent 
to  all  warehousemen  approved  under 
the  UGSA  and  URSA.  Thirty-six  (36) 
responses  were  received  on  the 
proposed  rule  during  the  comment 
period. 

One  comment  was  supportive  of  the 
proposed  rule.  This  respondent  was 
from  the  State  of  Illinois  and  would  not 
be  assessed  contract  fees  since  Illinois 
has  a  cooperative  examination 
agreement  with  the  Department.  Thirty- 
five  comments  were  received  opposing 
the  implementation  of  contract  fees. 
Their  basic  objection  to  the  proposed 
rule  and  our  response»are  as  follows: 

1.  Comment-  The  cost  of  contract  fees 
would  have  to  be  passed  on  to  the 
producer. 

Response:  We  conciir  that  some 
warehousemen  may  pass  the  cost  of 
contract  fees  on  to  the  depositors  storing 
grain  in  their  facilities.  However,  the 
contract  fee  on  a  per  bushel  basis  is 
minimal  and  the  average  cost,  which  is 
less  than  one-tenth  of  a  cent  per  bushel 
per  year,  should  not  present  a  hardship 
to  any  depositor. 

2.  Comment:  Country  elevators  will  be 
forced  out  of  business. 

Response:  Since  the  costs  of  contract 
fees  may  be  passed  on  to  depositors 
storing  commodities  in  UGSA  and 
URSA  warehouses,  we  do  not  feel  any 
warehouseman  will  be  forced  out  of 
business. 

3.  Comment:  Warehouse  examination 
costs  (contract  fees]  are  too  high  and 
storage  rates  too  low. 


Response:  The  contract  fees  were 
determined  in  part  from  actual 
warehouse  examination  costs  from 
previous  years  and  will  not  exceed 
actual  costs  incurred  by  CCC  resulting 
from  such  examinations.  CCC  reinstated 
the  Offer  Rate  System  on  July  1. 1861,  to 
contract  with  UGSA  and  URSA 
warehousemen.  Under  the  Offer  Rate 
System,  warehousemen  determine  their 
own  storage  and  handling  rates  in 
accordance  with  their  actual  costs  of 
operation. 

4.  Comment  Contract  fees  should  not 
be  based  on  storage  capacity. 

Response:  No  comments  were 
received  which  set  forth  an  alternative 
method  for  computing  contract  fees 
other  than  the  method  using  storage 
capacity. 

5.  Comment:  Contract  fees  are  unfair 
for  approved  warehouses  that  are  not 
storing  CCC-owned  grain.  Lesser  fees 
should  be  charged  for  the  examination 
of  approved  warehouses  which  are  not 
storing  CCC-owned  commodities. 

Response:  Since  all  warehouses 
approved  under  the  UGSA  and  URSA 
will  be  examined  annually,  it  would  be 
unfair  to  assess  contract  fees  only  on 
those  warehouses  storing  CCC-owned 
grain. 

All  comments  have  been  taken  into 
consideration  and  it  has  been 
determined  that  the  proposed 
amendments  to  the  regulations  should 
be  adopted  as  a  final  rule. 

List  of  Subjects  in  7  CFR  Part  1421 

Grains,  Loan  programs — agriculture, 
Price  support  programs.  Surety  bonds, 
Warehouses. 

Final  Rule 

PART  1421-QRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

Accordingly,  the  regulations  at  7  CFR 
Part  1421  are  amended  by  adding  a  new 
5  1421.5558  to  read  as  follows: 

91421.S558    Contract  fM«. 

For  each  warehouse  which  is  neither 
licensed  under  the  United  States 
Warehouse  Act  nor  licensed  by  a  State 
having  a  Federal/State  Cooperative 
Agreement  for  examination  of 
warehouses  for  Commodity  Credit 
Corporation: 

(a)  There  shall  be  charged  to  and 
collected  from  the  warehouseman  for 
each  warehouse  approved  imder  the 
Uniform  Grain  Storage  Agreement  and 
the  Uniform  Rice  Storage  Agreement  an 
annual  contract  fee  in  accordance  with 
the  schedule  in  paragraph  (c)  of  this 
section; 

(b]  There  shall  be  charged  to  and 
collected  from  the  warehouseman  for 


each  warehouse  requesting  approval 
under  the  Uniform  Grain  Storage 
Agreement  and  Uniform  Rice  Storage 
Agreement  an  initial  contract  fee  in 
accordance  with  the  schedule  in 
paragraph  (c)  of  this  section;  and 
(c)  Confract  fees  collected  from 
warehouses  under  this  section  shall  be 
in  accordance  with  the  following 
schedule: 


Grain  Capadly  (tiushel*) 


1  to  150,000 

150,001  to  250,000 

250.001  to  500.000 

500,001  to  750,000 

750,001  to  1,000,000  _ 
1,000.001  to  1,200.000.. 
1,200,001  to  1,500.000.. 
1,500.001  to  2.000.000.. 
2.000,001  to  2.500.000.. 
2.500,001  to  5,000.000. 
5.000.001 +  _ 


Anmal 


$290 

350 

450 

560 

660 

750 

060 

950 

1.050 

1,150 

1.250 


(Sees.  4  and  5. 62  Stat  1070.  as  amended  (IS 
U.S.C.  714b  and  c)) 

Signed  at  Washington,  D.C.  on  May  17, 
1982. 
Everett  Rank, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  82-14161  Filed  S-n-BZ:  8.-45  Ml] 
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DEPARTMENT  OF  THE  TREASURY 

Comptroller  of  the  Currency 

12  CFR  Parts  5  and  9 

[Docket  Na  82-7] 

Organization  of  a  National  Bank 
Limited  to  Trust  Powers;  Fiduciary 
Powers;  Applications;  Consideration  of 
Applications 

AQENCV:  Comptroller  of  the  Currency, 
Treasury. 

action:  Final  rule. 

summary:  The  Comptroller  is  amending 
12  CFR  Parts  5  and  9  to  correct  technical 
errors,  inadvertent  omissions, 
redundancies,  inconsistent  cross- 
references  and  other  discrepancies  that 
resulted  from  the  consolidation  of  Parts 
4, 5, 13, 14  and  15  with  portions  of  Parts 
8  and  28  to  form  the  present  Part  5.  That 
consolidation  occurred  on  October  15, 
1960  (45  FR  66586],  as  supplemented  on 
March  13, 1981  (46  FR  16656]  and 
December  4, 1981  (46  FR  59232]. 

DATE:  The  amendments  are  effective 
June  23, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bill  Pate,  Trust  Examinations  Divisioa, 
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(202)  447-1184;  Robert  Criswell  Bank 
Organization  and  Structure  Division, 
(202)  447-1184;  Office  of  the  Comptroller 
of  the  Currency,  490  L'Enfant  Plaza  East. 
Washington,  D.C.  20219. 

SUPPLEMENTARY  INFORMATION:  The 
Comptroller  is  amending  S  5.22  to 
correct  a  reference  in  the  authority 
section  of  the  rule,  and  thereby  include 
12  U.S.C.  92a. 

The  Comptroller  is  deleting  the  term 
"exisUng"  in  §  5.26(a)(2)  to  clarify  that 
the  subparagraph  applies  to  new  as  well 
as  exisUng  national  banks,  except  for 
new  banks  limited  to  trust  powers  which 
apply  for  trust  powers  pursuant  to 
organization  under  §  5.22. 

The  Comptroller  amends  i  9.2  to 
correct  cross-references  to  other 
sections  previously  amended. 

Finally,  the  Comptroller  is  deleting  12 
CFR  9.3  because  the  substance  of  the 
regulation  has  been  previously 
transferred  to  12  CFR  Part  5. 

These  amendments  are  not 
substantive,  and  therefore  do  not  require 
review  and  comment.  These  technical 
amendments  will  not  have  a  substantive 
cost  effect  on  the  national  banking 
system  or  the  public. 

Neither  a  Regulatory  Flexibility 
Analysis  nor  a  Regulatory  Impact 
Analysis  has  been  prepared  for  this 
regulation.  Pursuant  to  5  U.S.C.  603(a) 
and  604(a),  a  Regulatory  Flexibility 
Analysis  is  only  required  when  an 
agency  publishes  a  general  notice  of 
proposed  rulemaking.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required  because  no  general  notice  of 
proposed  rulemaking  is  required  by  5 
U.S.C.  553.  The  Comptroller  of  the 
Currency  believes  that  the  amendments 
will  ease  the  apphcation  of  the  existing 
regulation  and  will  not  have  any 
particular  e^ect  on  small  entities.  The 
effect  of  the  amendments  is  expected  to 
be  beneficial  and  small  entities  are 
generally  expected  to  share  the  benefits 
of  the  amendments  equally  with  larger 
institutions. 

A  Regulatory  Impact  Analysis  is  not 
required  because  the  Office  of  the 
Comptroller  of  the  Currency  has 
determined  that  the  proposal  is  not  a 
"major  rule"  as  deflned  by  Executive 
Order  12291.  The  amendments  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more,  and  will  not  result 
in  a  major  increase  in  the  cost  of  bank 
operatims  or  government  supervision. 
The  amendments  will  not  have  adverse 
effects  on  competition,  employment, 
investment,  productivity,  or  on  the 
ability  of  United  States  based 
enterprises  to  compete  with  foreign 


based  enterprises  in  domestic  or  export 
markets. 

List  of  Subjects  in  12  CFR  Parts  5  and  9 

Trust  powers.  Fiduciary  powers. 
National  banks. 

PART  5— RULES,  POUCIES,  AND 
PROCEDURES  FOR  CORPORATE 
ACTiVITIES 

A.  For  the  reasons  set  forth  in  the 
preamble,  the  Comptroller  amends  12 
CFR  Part  5  as  follows. 

1.  The  authority  citation  for  Part  5 
reads  as  follows: 

Authority:  12  U.S.C  1  et  seq. 

2.  Section  5.22(a)(1)  is  revised  to  read 
as  follows: 

§  5.22    Organization  of  a  national  banit 
iimited  to  trust  powers. 

(a)  *  *  * 

(1)  Authority.  12  U.S.C.  1.  21.  22,  26.  27, 
g2a,  93a,  1814(b)  and  1816. 


3.  Section  5.26(a)(2)  is  revised  to  read 
as  follows: 

S  5.26    Fidiiciary  powers, 
(a)  •  •  • 

(2)  Scope.  This  section  applies  to 
applications  for  Hduciary  powers  by 
national  banks.  An  application  for 
fiduciary  powers  by  a  national  bank 
limited  to  trust  powers  is  governed  by 
§  5.22  of  this  part. 


PART  9—  FIDUCIARY  POWERS  OF 
NATIONAL  BANKS  AND  COLLECTIVE 
INVESTMENT  FUNDS 

B.  For  the  reasons  set  forth  in  the 
preamble,  the  Comptroller  amends  Part  . 
9  to  read  as  follows: 

(1)  The  authority  citation  for  Part  9 
reads  as  follows: 

Authority:  Sec.  1,  76  Stat.  668;  12  U.S.C.  92a: 
and  R.S.  5240  as  amended  (12  U.S.C.  481). 
unless  otherwise  noted. 

2.  Section  9.2  is  revised  to  read  as 
follows: 

S  9.2    Appllcationa. 

A  national  bank  desiring  to  exercise 
fiduciary  powers  shall  file  an 
application  with  the  Comptroller  of  the 
Currency  pursuant  to  12  CFR  5.26.  but  an 
application  to  exercise  fiduciary  powers 
by  a  national  bank  limited  to  trust 
powers  shall  be  filed  pursuant  to  12  CFR 
5.22. 

S9.3    [Reserved] 

3.  Section  9.3  is  revoked  and  reserved. 


Dated:  May  4, 1982. 
C.T.  Cooover. 

Comptroller  of  the  Currency. 

PK  Doc  8Z-1«)85  Piled  S-a-«2:  ft45  am] 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  348 

Management  Official  Interlocks;  Final 
Amendment 

agency:  Federal  Deposit  Insurance 

Corporation. 

action:  Final  rule. 

summary:  The  FDIC  is  amending  its 
regulation  on  management  official 
interlocks  to  clearly  provide  that  the 
exception  to  the  general  prohibitions  of 
the  regulation  concerning  institutions 
that  face  conditions  that  endanger  their 
safety  or  soimdness  is  available  when 
one  of  the  interlocked  depository 
organizations  is  not  supervised  by  a 
federal  financial  institution  regulatory 
authority.  As  presently  worded,  the 
exception  would  seem  not  to  be 
available  in  instances  where  the 
institution  seeking  the  management 
official's  services  is  solely  State  insured 
and  State  supervised.  These 
amendments  will  insert  language  where 
appropriate  so  as  to  clearly  make  the 
exception  available  in  such  cases. 
EFFECnvE  date:  May  24, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  E.  F.  LeCren,  Attorney,  Legal 
Division,  (202-389-4171),  Room  4126-E. 
550-17th  Street  NW.,  Washington,  D.C 
20429. 

SUPPLEMENTARY  INFORMATION:  Part  348 
of  FDIC's  regulations  (12  CFR  Part  348) 
implements  the  Depository  Institution 
Management  Interlocks  Act  ("Interlocks 
Act",  12  U.S.C.  3201  et  seq.).  In  general 
the  Interlocks  Act  and  Part  348  prohibit 
management  official  interlocks  between 
depository  institutions,  depository 
holding  companies,  their  affiliates  and 
unaffiliated  depository  institutions, 
depository  holding  companies,  and  their 
affiliates  depending  upon  the  size  and 
location  of  the  organizations.  Section 
348.4(b)  of  the  regulation  sets  out  five 
exceptions  to  the  general  prohibitions 
that  are  available  with  the  prior 
approval  of  the  Board  of  Directors.  The 
exceptions  require  that  certain 
determinations  as  to  the  "necessity"  of 
an  individual's  service,  and  in  one  case, 
the  overall  condition  of  the  organization 
seeking  that  individual's  service,  be 
determined  by  the  "appropriate"  or 
"prtmary"  Federal  supervisory  agency. 
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Section  348.4(b)(3)  permits  an  interlock 
between  two  depository  institutions 
where  one  of  the  institutions  faces 
conditions  that  endanger  its  safety  or 
soundness.  As  presently  worded,  the 
exception  would  seem  not  to  be 
available  in  instances  where  the 
institution  seeking  the  management 
official's  services  is  solely  State  insured 
and  State  supervised.  These 
amendments  will  insert  language  where 
appropriate  so  as  to  clearly  make  the 
exception  available  in  such  cases. 

The  amendment  is  being  published  as 
a  fmal  rule  under  authority  of  5  U.S.C. 
553(b)(B)  which  provides  that 
opportunity  for  public  comment  is  not 
required  where  it  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.  Public  comment  is  unnecessary 
because  the  aqiendment  merely 
recognizes  that  management  ofQcial 
interlocks  involving  solely  State 
supervised  organizations  do  occur  and 
extends  the  availability  of  the 
exceptions  to  such  interlocks.  The 
amendment  is  made  immediately 
effective  under  authority  of  5  U.S.C. 
553(d)(l]  which  allows  waiver  of  the 
thirty-day  delayed  effective  date  where 
an  amendment  grants  or  recognizes  an 
exemption  or  relieves  a  restriction. 

It  has  been  determined  that  the 
amendment  is  not  subject  to  the 
Paperwork  Reduction  Act  because  it 
does  not  establish  any  recordkeeping  or 
reporting  requirement  The  amendment 
is  not  expected  to  have  any  differing 
effect  upon  financial  institutions  due  to 
their  size  nor  is  it  anticipated  to  have 
any  detrimental  impact  on  existing 
competitive  structures. 

List  of  Subjects  in  12  CFR  Part  348 

Antitrust  Banks,  Banking,  Holding 
companies,  Management  official 
Interlocks. 

PART  348— MANAGEMENT  OFFICIAL 
INTEFILOCKS 

Accordingly  the  Federal  Deposit 
Insurance  Corporation  amends  12  CFR 
Part  348  as  follows. 

1.  The  authority  citation  for  Part  348 
reads  as  follows: 

Authority.  Sec.  209,  Pub.  L  No.  95-630, 92 
Stat  3675  (12  U.S.C.  3207). 

S  348.4    [AnMndsd] 

2.  Subparagraph  34d.4(b)(3]  is 
amended  by  inserting  "(or  its  State 
supervisory  agency  if  it  has  no  Federal 
supervisory  agency)"  after  the  word 
"organizations"  and  before  the  word 
"believes". 

By  order  of  the  Board  of  Directora  this  17th 
dayorMayl9B2. 


Federal  Deposit  Insurance  Coqxtratioa, 
Alan  I.  Kaplan, 

Deputy  Executive  Secretary. 

(FR  Ooc.  82-14139  Piled  5-21-62;  8:45  am] 
BHXmO  COOC  •714-01-M 


12  CFR  Part  309 

Disclosure  of  Information 

agency:  Federal  Deposit  Insurance 
Corporation  ("FDIC"). 
action:  Final  rule. 

summary:  The  FDIC  is  amending  its 
regulations  on  disclosure  of  information 
to  permit  insured  nonmember  banks  to 
directly  disclose  copies  of  FDIC 
examination  reports  to  their  parent 
holding  companies  and  individual 
shareholders  without  prior  FDIC 
approval  if  certain  conditions  are  met 
The  intent  of  this  document  is  solely  to 
eliminate  the  administrative  burden  the 
FDIC  has  encountered  in  processing 
disclosure  requests. 
EFFECTIVE  DATE:  June  23, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Pamela  E.  F.  LeCren,  Attorney.  Legal 
Division  (202-389-4171)  Room  4128-B. 
550 17th  Street,  NW.,  Washington,  D.C. 
20429  or  Kevin  M.  Murphy,  Review 
Examiner  (202-389-^1415)  Room  780-D, 
550  17th  Street.  NW..  Washington.  D.C. 
20429. 

SUPPLEMENTARY  INFORMATION:  On 
December  14. 1981.  the  FDIC  published 
for  comment  a  proposed  amendment  to 
Part  309  of  its  regulations  dealing  wnth 
disclosure  of  information  (46  FR  60827]. 
The  comment  period  closed  on  February 
12. 1982.  The  amendment  as  proposed 
was  designed  to  authorize  insured 
nonmember  banks  to  copy  and  release 
their  examination  reports  to  their  parent 
holding  companies  or  majority 
shareholders  without  prior  approval 
from  the  FDIC  where  (1)  the  holding 
company  or  individual  shareholder 
oumed  in  excess  of  50  percent  of  the 
voting  stock  of  the  bank.  (2)  the  board  of 
directors  of  the  bank  authorized  the 
release  of  each  report,  and  (3)  a  receipt 
was  obtained  from  the  parent  holding 
company  or  individual  shareholder 
acknowledging  that  (a)  the  report  had 
been  received,  (b)  it  would  be  retained 
for  the  exclusive  use  of  the  parent  or 
shareholder,  and  (c)  the  report  remained 
the  property  of  the  FDIC  and  no  further 
disclosure  would  be  made  without  prior 
FDIC  approval.  The  disclosing  bank  was 
required  to  retain  the  receipts  for  three 
years. 

The  only  extent  to  which  the  proposed 
amendment  would  have  altered  existing 
disclosure  procedures  was  to  allow  the 


bank  to  directiy  transmit  examination 
reports  rather  than  having  FDIC 
transmit  the  reports  at  the  bank's  . 
request.  Such  requests  are  currently 
processed  under  §  309.6(c)(6)  of  FDIC's 
regulations  and  are  handled  as  follows. 
Disclosure  by  the  FDIC  occurs  on  a 
routine  basis  once  a  written  request  is 
received.  Conditions  on  release  may  be 
imposed  in  order  to  protect  the 
confidentiality  of  the  reports,  the 
financial  integrity  of  the  bank,  and  the 
privacy  interests  of  any  individual 
named  in  the  report.  The  board  of 
directors  of  the  bank  must  adopt  a 
resolution  approving  the  request  that  the 
FDIC  release  the  report.  When  the 
report  is  released,  it  is  accompanied  by 
a  transmittal  letter  reminding  the  parent 
holding  company  or  shareholder  that  the 
report  is  being  furnished  solely  for  the 
purpose  of  assisting  the  FDIC  in  the 
supervision  of  the  bank,  that  the  report 
is  still  the  property  of  the  FDIC,  and  that 
the  report  is  confidential.  A  charge  of 
$10  is  imposed  for  each  disclosure. 

As  indicated  when  the  proposal  was 
originally  pubhshed  for  comment,  the 
intent  of  a  change  in  procedure  is  solely 
to  eliminate  the  administrative  burden 
the  FDIC  has  encountered  in  processing 
disclosure  requests  under  §  309.6(c)(6). 
Each  time  a  report  is  disclosed  it^akes 
approximately  2-3  hours  to  process  the 
request  It  is  estimated  that  in  1981,  800 
reports  were  furnished  to  parent  holding 
companies  and  individual  shareholders 
at  a  substantial  cost  to  the  FDIC  in 
personnel  time  and  materials. 

Twenty-six  comments  were  received 
during  the  comment  period.  All  of  the 
comments  supported  the  concept  of 
allowing  insured  nonmember  banks  to 
release  examination  reports  to  parent 
holding  companies  or  individual 
shareholders  without  FDIC*s  prior 
approval  when  the  parent  holding 
company  or  individual  shareholder 
owns  more  than  50%  of  the  voting  stock 
of  the  bank.  All  but  seven  of  the 
comments  objected  to  the  requirement 
that  the  disclosing  bank  (1)  authorize  the 
release  of  each  specific  report  (2)  obtain 
a  receipt  containing  the  information 
described  above,  and  (3)  retain  the 
receipts  for  three  years,  on  the  basis 
that  the  requirements  as  proposed  were 
overly  burdensome.  In  contrast  a  large 
trade  association  indicated  that  in  its 
view,  a  change  in  procedure  as  proposed 
would  not  cause  a  large  increase  in  the 
recordkeeping  of  its  member  banks.  The 
American  Bankers  Association  strongly 
supported  the  proposal  citing  the  need 
to  condition  disclosure  in  order  to 
safeguard  the  confidentiaUty  of 
examination  reports. 
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Having  fully  weighed  the  objections  to 
the  conditions  on  release  as  originally 
proposed,  the  FDIC  has  determined  only 
to  require  an  annual  resolution 
authorizing  release.  The  FDIC  is  also 
making  several  other  changes  from  the 
proposal  in  deference  to  the  comments 
that  found  the  proposal  to  be 
burdensome.  The  changes  are  being 
made  to  address  the  comments  but  at 
the  same  time  certain  conditions  are 
being  imposed  in  recognition  of  the  need 
to  preserve  the  confidentiaUty  of 
examination  reports  to  the  greatest 
extent  possible  and  to  provide  the  FDIC 
with  accurate  information  on  the 
location  and  number  of  examination 
reports  that  have  been  released.  Those 
conditions  are  described  below. 

The  final  amendment  requires  that  the 
armual  authorization  for  disclosure 
speciflcally  name  the  individual 
shareholder  or  parent  holding  company 
to  whom  the  reports  will  be  sent  and  the 
address  to  which  reports  will  be  sent 
The  authorization  must  also  recite  that 
any  report  furnished  pursuant  to  the 
authorization  remains  the  property  of 
the  FDIC.  is  to  be  retained  for  the 
exclusive  use  of  the  recipient,  and  is  not 
to  be  disclosed  without  the  FDICs  prior 
written  approval.  A  copy  of  the 
authorization  must  be  sent  to  the 
shareholder  or  parent  holding  company. 
Each  time  that  a  bank  discloses  a  report 
of  examination,  disclosure  must  be 
noted  in  the  minutes  of  the  board  of 
directors  meeting  immediately  following 
disclosure.  The  minutes  must  also  reflect 
the  date  of  the  report  which  has  been 
disclosed,  the  date  of  disclosure,  and  to 
whom  disclosure  was  made. 

Combining  the  information  that  would 
have  been  obtained  in  the  receipt  with 
the  one-time  resolution  authorizing 
disclosure  and  requiring  notation  of 
disclosure,  etc.  in  the  board's  minutes 
significantly  reduces  the  paperwork 
from  that  which  would  have  been 
involved  under  the  proposal.  By  utilizing 
the  minutes  of  the  board  of  directors  as 
a  vehicle  for  recording  information 
rather  than  a  receipt,  the  need  to  retain 
any  additional  documentation  beyond 
that  already  maintained  by  the  bank  is 
eliminated.  Sending  a  copy  of  the  annual 
resolution  which  recites  the  need  for 
FDIC  approval  before  further  disclosure 
may  occur  apiMises  the  recipient  of  the 
confldentiaHty  of  the  reports  on  a  one- 
time basis  thus  eliminating  additional 
paperworic. 

In  making  the  above  changes  from  the 
proposed  amendment,  the  FDIC  rejected 
a  suggestion  that  bank*,  be  permitted  to 
disclose  copies  of  their  examination 
reports  without  prior  approval  to 
affiliates  that  perform  services  for  the 


bank  such  as  providing  guidance  on 
regulatory  compliance.  A  suggestion  that 
a  bank  be  permitted  to  release  its 
reports  of  examination  to  groups  of 
shareholders  who,  acting  in  concert, 
control  more  than  50%  of  the  voting 
stock  of  the  bank  was  also  rejected.  The 
latter  was  rejected  in  that  (1)  it  would 
not  seem  to  further  the  ultimate  goal  of 
disclosing  the  reports  to  an  individual  or 
parent  holding  company  that  is  in  a 
position  to  help  the  FDIC  achieve  its 
supervisory  goals  and  (2]  release  on  that 
scale  would  seem  to  drastically  increase 
the  number  of  potential  recipients 
thereby  possibly  affecting  the 
confidentiality  of  FDIC  reports  of 
examination  on  a  large  scale.  Release  to 
affiliates  was  rejected  primarily  because 
the  situation  where  affilates  provide 
services  of  the  sort  that  may  be 
enhanced  by  release  of  examination 
reports  does  not  often  arise.  When  it 
does,  release  can  be  accomplished  with 
FDICs  approval.  For  the  most  part,  a 
bank  should  be  able  to  provide 
sufflcient  information  to  the  affiliate 
from  sources  other  than  its  report  of 
examination. 

The  amendment  will  shift  the  burden 
of  reproduction,  distribution,  and 
recordation  of  disclosure  to  insured 
nonmember  banks.  While  the  FDIC 
cannot  quantify  the  costs  associated 
with  that  shift,  it  is  not  expected  to 
differ  depending  upon  the  size  of  the 
disclosing  bank.  The  FDICs  Board  of 
Directors  certified  at  the  time  of  the 
original  proposal  that  the  amendment 
would  not  have  a  signiRcant  economic 
impact  on  a  substantial  number  of  small 
entities.  That  determination  was  based 
upon  the  following:  (1)  The  impact 
produced  by  the  amendment  should 
affect  each  institution  differently, 
depending  not  upon  the  size  of  the 
institution,  but  upon  the  efficiency  with 
which  it  handles  administrative  matters, 
(2)  any  impact  would  seem  to  be  limited 
to  a  one  time  cost  outlay  per  year  in 
amounts  that  could  not  be  described  as 
significant,  and  (3)  the  cost  of  retaining 
the  necessary  receipts  would  be 
minimal.  The  third  item  has  been 
eliminated  altogether. 

List  of  Subjects  io  12  CFR  Part  309 

Banks,  Banking,  Credit,  Foreign 
banking.  Freedom  of  information. 
Privacy,  Disclosure  requirements. 

PART  30»-DISCLOSURE  OF 
INFORMATION 

In  consideration  of  the  foregoing,  12 
CFR  Part  309  is  amended  as  follows: 

1.  The  authority  citation  for  Part  309 
reads  as  follows: 


Authority:  Sec.  2(9)  "Seventh"  and  "Tenth." 
Pub.  L  No.  797.  64  Stat.  S81  as  amended  by 
Title  III.  sec.  309.  Pub.  L  No.  95-630.  92  SUL 
3677  (12  US.C.  1819  "Seventh"  and  "Tenth"). 

2.  In  Part  309,  S  309.6(c)(7)(iii)  is 
redesignated  §  309.6(c)(7)(iv)  and  a  new 
S  309.6(cK7)(iii]  is  added  to  read  as 
follows: 

§  309.6    Disciosure  of  exempt  records  by 
Corporation  personneL 

***** 

(c)  Disclosure  authorized.  •  •  • 
(7)  Reports  of  examination  and  other 
exempt  records — disclosure  by  banks  or 
other  third  parties.  *  •  • 

(iii)  Any  subsidiary  bank  of  a  bank 
holding  company  may  reproduce  and 
furnish  a  copy  of  any  report  of 
examination  of  the  subsidiary  bank  to 
the  parent  holding  company  without 
prior  approval  by  the  Director  of  the 
Division  of  Bank  Supervision  and  any 
bank  may  reproduce  and  furnish  a  copy 
of  any  report  of  examination  of  the 
disclosing  bank  to  a  majority 
shareholder  if  the  following  conditions 
are  met:  (A)  The  parent  holding 
company  or  shareholder  owns  in  excess 
of  50%  of  the  voting  stock  of  the  bank  or 
subsidiary  bank;  (B)  the  board  of 
directors  of  the  bank  or  subsidiary  bank 
at  least  annually  by  resolution 
authorizes  the  reproduction  and 
furnishing  of  reports  of  examination  (the 
resolution  shall  [1]  specifically  name  the 
shareholder  or  parent  holding  company. 
[2]  the  address  to  which  the  reports  are 
to  be  sent.  (3)  indicate  that  all  reports 
furnished  pursuant  to  the  resolution 
remain  the  property  of  the  Federal 
Deposit  Insurance  Corporation  and  are 
not  to  be  disclosed  or  made  public  in 
any  manner  without  the  prior  written 
approval  of  the  Director  of  the  Division 
of  Bank  Supervision  as  provided  in 
S  309.6(c)(7)(ii)  of  the  Corporation's 
regulations);  (C)  a  copy  of  the  resolution 
authorizing  disclosure  of  the  reports  is 
sent  to  the  shareholder  or  parent  holding 
company;  and  (D]  the  minutes  of  the 
board  of  directors  of  the  bank  or 
subsidiary  bank  for  the  meeting 
immediately  following  disclosure  of  a 
report  contain  a  notation  that  (7) 
disclosure  was  made,  [2]  the  date  of  the 
report  which  was  disclosed.  [3]  to  whom 
the  report  was  sent,  and  [4]  the  date  the 
report  was  disclosed. 


By  Order  of  the  Board  of  Directors,  17th 
day  of  May  1962. 

Federal  Deposit  Insurance  Corporation. 
Alao ).  Kaplan. 

Deputy  Executive  Secretary. 

|FR  Doc  82-l«)M  Filed  t-»-«2;  8:48  oil 
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FEDERAL  HOME  LOAN  BANK  BOARD 

12  CFR  Part  563c 

Accounting  for  Gains  and  Losses 
From  Dispositions  and  for  Discounts 
From  Acquisitions  of  Mortgage  Loans 
and  Certain  Securities 

,        Dated:  May  17, 1982. 

AGENCY:  Federal  Home  Loan  Bank 
Board. 

action:  Final  rule. 

summary:  The  Federal  Home  Loan  Bank 
Board  has  determined  to  amend  the 
effective  date  of  paragraph  (c)  of 
§  563C.14  to  make  the  regulation 
effective  as  of  the  date  of  its  adoption 
on  January  8, 1982.  The  Board  also  is 
taking  this  opportunity  to  clarify  that  the 
term  "mortgage  loans"  was  intended  to 
include  loans  secured  by  manufactured 
home  chattel  paper  and  to  expand 
coverage  of  the  regidation  to  include 
redeemable  ground  rent  leases  and 
redeemable  preferred  stock. 

EFFECTIVE  DATE:  May  21. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  S.  Joseph,  Office  of 
Examinations  and  Supervision  (202-377- 
6994),  or  David  J.  Bristol  (202-377-6461) 
or  Kenneth  F.  Hall  (202-377-6466), 
Office  of  General  Counsel,  Federal 
Home  Loan  Bank  Board.  1700  G  Street. 
NW..  Washington.  D.C.  20552. 

SUPPLEMENTARY  INFORMATION:  On 

January  8, 1982.  the  Board  adopted  a 
clarifying  amendment  to  S  563c.l4, 
which  wag  promulgated  effective 
September  30, 1981.  and  authorizes  the 
deferral  and  amortization  of  gains  and 
losses  from  the  sale  of  mortgage  loans, 
mortgage-related  •ecurities  and 
qualifying  debt  securities  (12  CFR 
563C.14: 46  FR  50048  (1981)).  The 
amendment,  made  effective 
retroactively  to  September  30, 1961. 
provides  that  an  institutioh  that  acquires 
a  long-term  mortgage  loan  or  qualifying 
security  at  less  than  90  percent  of  its  par 
value  within  six  months  prior  or 
subsequent  to  the  sale  at  a  loss  of  a 
mortgage  loan  or  qualifying  security 
must  amortize  the  discount  from  the 
acquisition  using  the  same  amortization 
method  and  period  used  to  amortize  a 
like  amount  of  the  matching  loss.  The 
stated  purpose  of  the  amendment  was  to 
"make  dear  that  the  authority  to  defer 
and  amortize  gains  and  losses  may  not 
be  used  as  an  accounting  mechanism  to 
artificially  inflate  an  institution's 
earnings"  (47  FR  2857  (1982)).  The  Board 
requested  public  comment  on  the 
amendment  through  March  5, 1962. 


Summary  of  Comments 

The- Board  received  a  total  of  23 
comment  letters  on  the  amendment 
Every  comment  letter  expressed 
ojpposition  to  making  the  amendment 
retroactive,  although  most  agreed  with 
the  substance  of  the  amendment. 
Several  commenters,  including  one  law 
firm,  expressed  the  view  that  retroactive 
apphcation  of  the  amendment  is 
improper.  In  addition,  some  commenters 
suggested  changes  to  the  amendment, 
such  as  requiring  matching  only  for 
dispositions  and  purchases  that  occur 
within  the  same  fiscal  year  or  within  30 
days  of  each  other,  or  determining 
whether  to  waive  retroactive  application 
on  a  case-by-case  basis. 

Discussion 

The  authority  to  defer  and  amortize 
gains  and  losses  &om  the  disposition  of 
qualifying  assets  was  not  intended  to 
permit  institutions  to  account  for 
transactions  involving  swaps  of  similar 
low-yielding  assets  in  a  manner  that 
would  suggest  that  extensive  profits  had 
been  generated.  As  it  noted  in  adopting 
paragraph  (c)  on  January  8, 1982  (see  47 
FR  2857  (1982)),  the  Board  beUeves  this 
intent  was  reflected  both  in  the 
regidatory  language  adoi^ed  on 
September  30, 1981,  which  requires 
institutions  using  deferral  accounting  to 
"demonstrate  an  intent  to  use  the  sale 
proceeds  so  as  to  improve  the 
institution's  future  profitability  and/or 
reduce  interest-rate  risk"  (12  CFR 
563c.l4(b)(l);  46  FR  50053  (1961)),  as  well 
as  in  the  Supplementary  Information 
accompanying  the  regulatory  text  [see 
46  FR  50048-49  (1961)). 

The  Board  recognizes,  however,  that 
the  regulatory  language  as  adopted  on 
September  30, 1981,  was  ambiguous  and 
that  some  institutions  may  have  entered 
into  transactions  not  comtemplated  by 
the  Board  when  the  amendment  was 
adopted  in  September.  The  Boaid 
believes  that  retroactive  application  of 
the  January  8, 1982,  amendment  while 
clarifying  the  Board's  position,  may 
have  produced  inequitable  results  for 
those  institutions  that  entered  into 
transactions  that  appeared  to  literally 
comply  with  the  regulation  adopted  on 
September  30.  The  Board  has  therefore 
determined  to  rescind  the  retroactive 
application  of  the  amendment  That 
rescission  is  accomplished  by  amending 
subparagraph  (c)(2)  of  the  regulation. 

In  addition  to  urging  rescission  of  the 
retroactive  application  of  the 
amendment,  commenters  suggested 
three  other  changes.  The  suggested 
changes  were  (1)  to  require  matching  of 
amortization  methods  and  periods  only 
for  dispositions  and  acquisitions  that 


occur  in  the  same  fiscal  year  or  within 
30'days  of  each  other,  (2)  to  tie  the 
definition  of  a  deep-discount  loan  or 
security  to  its  interest  rate,  and  (3)  to 
define  "deep-discount"  as  applying  only 
to  acquisitions  at  less  than  70  percent  of 
par  value.  The  Board  is  of  the  view  that 
adoption  of  these  changes  would 
undermine  the  objective  of  the 
amendment  which  is  to  prevent 
institutions  from  accounting  for 
transactions  that  result  in  UtUe  or  no 
change  in  an  institution's  true  economic 
value  in  a  manner  that  indicates  large 
earnings  have  been  generated.  The 
Board  has  determined,  therefore,  not  to 
make  these  or  any  other  changes  to  the 
amendment  adopted  on  Jaunuary  8, 
1982. 

Redeemable  Ground  Rents;  Redeemable 
Preferred  Stock 

The  Board  also  has  determined  to 
permit  the  deferral  and  amortization  of 
gains  and  losses  from  the  disposition  of 
redeemable  ground  rent  leases,  and  of 
preferred  stock  that  at  the  time  of 
issuance:  (1)  Provides  for  redemption  on 
a  fixed  date  in  a  fixed  dollar  amount  or 
for  redemption  pursuant  to  a  fixed 
schedule  of  periodic  payments;  and  (2) 
has  a  remaining  term  to  maturify  of  at 
least  five  years.  Typically,  a  redeemable 
ground  rent  lease  is  a  perpetual  lease 
that  provides  for  the  payment  to  the 
lessor  of  the  real  property  an  annual  or 
semi-annual  fee  (the  ground  rent),  non- 
payment of  which  gives  the  lessor  the 
right  to  re-enter  and  void  the  lease.  38 
CJS  Ground  Rents  2,  3  (1943;  Supp.  1981). 
In  this  type  of  arrangement  the  lessee 
generally  purchases  structures  located 
on  the  real  estate,  though  not  the 
underlying  real  estate  itself.  The 
maximum  amount  of  the  ground  rent  is 
either  fixed  by  statute  or  by  the  lease 
agreement  and  the  lessee  may  redeem 
the  lessor's  interest  by  paying  the 
capitaUzed  value  of  the  lease,  thus 
obtaining  fee  simple  ownership  of  the 
property.  Generally,  the  lease  is  freely 
assignable  by  the  lessee.  See,  e.g., 
Pronzato  v.  Guerrina.  400  Pa.  521, 163 
A.2d  297,  298  (1960);  Moran  v. 
Hammersla,  188  Md.  378,  52  A.2d  727, 
728  (1047).  Thus,  the  position  of  the 
lessee  may  be  compared  to  that  of  a 
mortgagor  who  may  repay  the  loan 
balance  at  any  time  in  a  single  balloon 
payment.  See  also  CommJsssioner  v. 
Simmers.  231  F.2d  909  (4th  Cir.  1956); 
Jones  V.  Magruder,  42  F.  Supp.  193  (D. 
Md.  1941).  A  redeemable  ground  rent  is 
treated  as  a  mortgage  for  Federal- 
income  tax  purposes  (IRC  1055). 

The  purpose  of  |  563c.l4  is  to  assist 
institutions  to  balance  the  maturities  of 
their  assets  and  liabilities  and  to 
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improve  the  yields  of  their  mortgage  and 
securities  portfolios.  In  the  Board's  view, 
this  purpose  would  be  equally  weU- 
served  by  permitting  the  deferral  of 
gains  and  losses  bom  the  disposition  of 
redeemable  ground-rent  leases,  as 
described  above,  and  of  mid-to  long- 
term  redeemable  preferred  stock,  which, 
when  redeemed  on  a  pre-set  date  in  a 
pre-set  dollar  amount  or  through  pre-set 
periodic  payments,  possesses  yield  and 
repayntent  characteristics  similar  to 
those  of  debt  securities.  (The  Board 
notes  that  loans  secured  by  ground-rent 
leases  currently  qualify  as  mortgage- 
loans  under  the  Board's  lending 
regulations  (12^CFR  541.14  (1981))  and 
thus  as  mortgage  loans  under  S  563c.l4.) 
Because  redeemable  ground-rent  leases 
typically  are  perpetual,  the  Board  has 
determined  to  require  that  any  gain  or 
loss  from  the  sale  of  a  redeemable 
ground-rent  lease  must  be  amortized 
over  a  period  not  to  exceed  forty  years, 
which  is  the  maximum  permissible  term 
for  a  home  loan  under  12  CFR  545.6-2(a) 
(1981). 

The  Board  also  notes  that  §  563c.l4 
authorizes  the  amortization  of  gains  and 
losses  from  the  sale  of  loans  secured  by 
manufactured  homes  regardless  of 
whether  the  loans  are  secured  by  the 
property  on  which  the  homes  are 
located.  See  opinion  of  the  General 
Counsel,  dated  February  11, 1982. 

The  Board  Hnds  that  notice  and  public 
procedure:  with  respect  to  the 
amendment  pursuant  to  5  U.S.C.  553(b) 
and  12  CFR  508.11  are  unnecessary 
because  (1)  the  amendments  relieve 
restriction,  and  (2)  it  is  in  the  public 
interest  to  immediately  make  available 
to  insured  institutions  the  expanded 
authority,  which  will  assist  them  to 
improve  profitability  and  reduce  futiure 
interest-rate  risk.  The  Board  also  finds 
that  the  30-day  delay  of  the  effective 
date  following  publication  as  prescribed 
in  5  U.S.C  553(d)  and  12  CFR  508.14  is 
unnecessary  for  the  same  reasons. 

List  of  Subjects  in  12  CFR  Part  563c 

Accounting,  Savings  and  loan 
associations.  Securities. 

Accordingly,  the  Board  hereby 
amends  Part  563c,  Subchapter  D, 
Chapter  V  of  Title  12,  Code  of  Federal 
Regulations,  to  read  as  set  forth  below. 

SUBCHAPTER  D— FEDERAL  SAVINGS  AND 
LOAN  INSURANCE  CORPORATION 

PART  SeSc— ACCOUNTINQ 
REQUIREMENTS 

Amend  the  title,  paragraphs  (a)  and 
(d),  and  subparagraphs  (b)(3)(ii),  (c)(l)(i) 
and  (c](2]  of  S  563c.l4,  to  read  as 
follows: 


S  5630.14    Accounting  for 

on  the  seic  or  oilier  dtapoeWon  of 

mortgage  loww.  redowiMble  ground-rent 


wnortization  of  dtecountsand 

(a)  General.  An  institution,  by 
resolution  of  its  board  of  directors  at  the 
board's  first  meeting  of  the  fiscal  year, 
may  elect  to  defer  and  amortize  all  gains 
and  losses  (net  of  related  income  taxes 
computed  in  accordance  with  generally 
accepted  accounting  principles)  on  any 
sale  or  other  disposition  occurring  in 
that  fiscal  year  of  mortgage  loans, 
redeemable  ground-rent  leases, 
mortgage-related  securities  (as  defined 
in  §  563.17-4(a){4)  of  this  Subchapter), 
preferred  stock  that  at  the  time  of 
issuance  provides  for  redemption  on  a 
fixed  date  in  a  fixed  dollar  amount  or 
for  redemption  pursuant  to  a  fixed 
schedule  of  periodic  payments  and  has  a 
remaining  term  to  maturity  of  at  least 
five  years,  and  debt  seciuities  that  do 
not  qualify  as  liquid  assets  under 

§  523.10(g)  of  this  Chapter  because  of 
their  maturities  or  that  have  remaining 
terms  to  maturity  of  at  least  five  years. 
Using  the  same  procedure,  an  institution 
may  revoke  any  prior  eIection(8)  to 
amortize  gains  and  losses  on  the 
disposition  of  such  assets. 

(b)  Amortization.  *  *  * 

(3)  Account  for  such  gains  and  losses 
as  follows: 
*        •        •       4        • 

(ii)  Such  gains  or  losses  shall  be 
amortized  by  the  straightline  method,  as 
described  in  S  563.23-l(g)(10)(i)  of  this 
Subchapter,  or  by  the  level-yield 
method,  as  described  in  9  563.23- 
l(g)(10)(iii),  over  a  period  not  to  exceed 
the  average  of  the  remaining  terms  to 
maturity  of  the  disposed  mortgage  loans 
or  qualifying  securities,  or,  in  the  case  of 
redeemable  groimd-rent  leases,  a  period 
not  to  exceed  40  years,  with  the  yield 
calculated  to  refiect  the  length  of  the 
amortization  period.  Amortization 
periods  for  gains  shall  be  estabUshed  in 
the  same  manner  as  are  amortization 
periods  for  losses  deferred  in  the  same 
fiscal  year. 

(c)  Matching  the  amortization  of 
discounts  and  losses. 

(1)  For  purposes  of  this  paragraph  (c) 
only: 

(i)  The  term  "long-term,  deep-discount 
securify"  means  any  loan,  lease  or 
security  identified  in  paragraph  (a)  of 
this  section  that  has  a  remaining  term  to 
maturity,  at  the  time  of  purchase,  or  ten 
years  or  more,  and  is  purchased  at  a 
price  of  less  than  90%  of  its  stated  (par) 
value  or  principal  balance. 


(2)  On  or  after  January  8, 1962,  when 
long-term,  deep-discount  securities  *  *  * 
•        •        •        •        • 

(d)  For  purposes  of  this  section, 
"disposition"  includes,  but  is  not  limited 
to.  (1)  prepayment  at  a  discount  of  an 
institution's  mortgage  loans  by  existing 
borrowers,  (2)  sales  of  loans  (including 
participation  interests  therein],  leases 
and  securities  identified  in  paragraph  (a) 
of  this  section,  and  (3)  exchanges  of 
assets  eligible  for  disposition  imder  this 
section. 
***** 

(Sees.  402.  403.  407.  48  SUt  1256. 1257. 12ea 
as  amended  (12  U-S.C  1725, 1728. 1730). 
Reorg.  Plan  No.  3  of  1947. 12  FR  4891,  3  CFR 
1943-48  Comp..  P.  1071) 

By  the  Federal  Home  Loan  Bank  Board. 

f.  J.  Ffam. 

Secretary. 

(FR  Doc  8^-14073  Filed  S-ZV-tt  •:4Saa4 
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SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  12S 

[Revision  1,  Amendment  1] 

Procurement  Assistance;  EHgMlity 
Re<|uirofnents  for  CarUncato  of 
compaiancy  Appacanu 

agency:  Small  Business  Administration. 
action:  Final  rule. 

summary:  This  amendment  revises  die 
wording  of  the  Certificate  of 
Competency  (COC)  regulations 
regarding  program  eligibilify,  parts  of 
which  have  been  subject  to 
misinterpretation  by  some  apphcants. 
Additionally  the  amendment  now 
permits  contracting  agencies  the 
discretion  to  determine  if  contracts 
valued  less  than  $10,000  should  be 
referred  to  the  Small  Business 
Administration  (SBA)  under  the  COC 
requirements.  This  revision  will  provide 
a  dear  understanding  of  the 
requirements  of  the  COC  Program. 

EFFECTIVE  DATE:  May  24, 1982. 

FOR  FURTHER  INFORMATION  CONTACT; 

Robert  J.  Moffitt.  Director,  Office  of 
Industrial  Assistance,  (202)  653-7035. 

SUPPLEMENTARY  INFORMATION:  SBA  has 
recently  discovered  that  the  wording  of 
13  CFR  Part  125.5(f)  and  (g),  COC 
regulations,  is  being  misinterpreted  by 
COC  applicants.  In  its  present  form, 
paragraph  (f)  reads  as  follows: 

(f)  A  amall  business  concern  shall  not  be 
eligible  for  a  COC  unless  it  performs  a 
significant  portion  of  the  contract  with  its 
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own  facilities  and  personnel  to  assure  SBA 
that  the  bidder  is  simply  not  an  agent. 

Some  applicants  have  interpreted  this 
paragraph  as  a  test  to  determine  the 
existence  of  an  "agency  relationship" 
between  the  bidder  and  other  firms. 
Although  we  understand  how  this 
interpretation  may  be  made  from  the 
current  wording,  SBA's  intent  was  solely 
to  insure  that  the  benefits  of  the  COC 
program  passed  to  the  smaU  bidder 
directly  rather  than  as  an  intermediary. 

The  requirement  that  the  bidder 
perform  a  significant  portion  of  the 
contract  with  its  own  facilities  and 
personnel  is  adequate  to  assure  that 
result.  The  words  at  the  end  of  9  125.5(f], 
"to  assure  SBA  that  the  bidder  is  not 
simply  an  agent,"  are  not  needed;  thus, 
are  being  eliminated  from  this 
paragraph.  Section  125.5  paragraph  (f)  is 
now  set  forth  as  S  125.5  paragraph  (b)  in 
the  revised  regulation. 

The  application  of  S  125.5(g]  has  also 
been  the  basis  of  confusion  to  some 
COC  applicants.  The  portion  of  the 
paragraph  which  has  created  the 
problem  is  as  follows: 

S  125.5(g)  *  *  *  The  product  of  a  large 
business  may  only  be  supplied  on  a  non-set- 
aside  procurement  and  that  product  and  the 
responsibility  of  the  manufacturer  must  be 
acceptable  to  the  procuring  activity. 

This  regulation  was  added  to  allow 
small  non-manufacturers  (dealers]  to 
receive  COC's  on  unrestricted 
procurements  regardless  of  the  size  of 
the  original  manufacturer.  Prior  to  this 
regulation,  a  small  business  dealer  was 
required  to  supply  the  product  of  a  small 
business  manufacturer.  SBA  felt  th^t 
this  requirement  was  unduly 
burdensome  and  restrictive  upon  small 
business,  and  that  small  business  firms 
bidding  on  unrestricted  Government 
procurements  and  requiring  a  COC 
should  not  be  held  to  a  more  restrictive 
standard  than  the  solicitation  imposes 
on  the  field  of  bidders. 

In  most  instances,  the  current  wording 
of  S  125.5(g]  has  not  posed  any 
problems;  however,  some  small  business 
dealers  have  inferred  that  the  ciurent 
regulation  aUows  the  supply  of  foreign 
manufactured  products  and  still  remain 
eligible  to  receive  a  COC. 

COC  procedures  require  an  extensive 
review  of  the  applicant's  ability  to 
perform  prior  to  an  affirmative  COC 
action  and,  although  we  do  not  certify 
the  responsibility  of  the  large 
manufacturer,  an  evaluation  of  its 
ability  is  considered.  In  situations  where 
a  foreign  manufacturer  is  the  source  of 
supply,  this  evaluation  becomes 
impossible. 

SBA  did  not  intend  for  this  paragraph 
to  permit  the  supply  of  foreign 


manufactured  products,  nor  do  we  feel  it 
can  be  interpreted  as  sudi;  however, 
rather  than  continue  with  the  possibility 
of  such  misinterpretation,  a  rewording  of 
9  125.5(g]  will  clarify  the  matter. 
Paragraph  125.5(g)  is  now  set  forth  as 
S  125.5(c)  and  contains  the  revised 
wording. 

Additionally,  the  COC  Program  has 
experienced  dramatic  growth  in  the  last 
four  or  five  years  without  corresponding 
increases  of  resources.  Consequently,  it 
has  reached  the  point  where  the  agency 
must  use  the  existing  resources  in  the 
most  cost  effective  way.  Consequently, 
it  has  been  determined  that  contracts 
valued  less  than  $10,000  do  not  have  to 
be  referred  by  the  confracting  agency 
unless  so  desired.  SBA  feels  that  the 
cost  incurred  by  both  the  small  business 
concern  in  applying  for  a  COC,  and  the 
Federal  Government  in  processing  the 
application,  outweighs  the  possible 
benefits  derived  from  the  award  of  a 
COC  on  contracts  less  than  $10,000. 

SBA  hereby  certifies  that  this 
regulation,  if  promulgated  in  final  form 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses.  In  addition.  SBA  also 
certifies  that  this  rule,  if  promulgated  in 
final  form,  would  not  constitute  a  major 
rule  for  the  purpose  of  Executive  Order 
12291. 

These  regulations  are  not  issued  for 
proposed  rulemaking  because  such 
delay  would  be  contrary  to  the  public 
interest  Interested  parties  are 
encouraged  to  submit  written  comments 
regarding  these  regulations.  Materials 
submitted  will  be  evaluated  and  acted 
upon  in  the  same  manner  as  if  this 
document  were  a  proposal. 

list  of  Subjects  in  13  CFR  Part  125 

Government  contracts,  Government 
procurement.  Small  businesses. 
Technical  assistance.  Certificates  of 
competency. 

PART  12S— PROCUREMENT 
ASSISTANCE 

Therefore,  13  CFR  125.5  is  revised  to 
read  as  follows: 

f  125.6    Certiflcat*  of  Compttenqr 
Program. 

The  Certificate  of  Competency  (COC) 
Program  is  authorized  under  section 
8(b)(7)  of  the  Small  Business  Act  as 
amended.  A  COC  is  a  written 
instrument  issued  by  SBA  to  a 
Government  contracting  officer, 
certifying  that  a  small  concern  (or  a 
group  of  such  concerns)  named  therein 
possesses  a  responsibility  and/or 
eligibility  to  perform  a  specific 
Government  procurement  (or  sale) 
contract. 


(a)  To  be  eligible  for  the  program,  a 
firm  must  be: 

(1)  A  "small  business  concern"  using 
the  size  standard  as  of  the  date  of  the 
determination  and  the  SIC  Code 
contained  in  the  solicitation;  or 

(2)  A  "group  of  such  concerns"  in  the 
form  of  a  small  business  pool  approved 
under  the  Small  Business  Act. 

(b)  A  manufacturing,  construction,  or 
service  concern  shall  not  be  eligible  for 
a  Certificate  unless  it  performs  a 
significant  portion  of  the  confract  with 
its  own  facilities  and  personnel. 

(c)  A  non-manufacturing  concern 
which  submits  a  bid  or  offer  on  a  set- 
aside  contract  shall  not  be  eligible  for  a 
COC  unless  the  end  items  to  be 
furnished  under  the  contract  will  be 
manufactured  by  a  small  business 
concern  in  the  United  States;  when  an 
unrestricted  procurement  or  a 
procurement  utilizing  small  purchase 
procedures,  an  otherwise  qualified  non- 
manufacturer  may  supply  any 
domestically  produced  or  manufactured 
product.  The  responsibility  of  the  small 
non-manufacturer  is  certified,  not  the 
large  manufacturer.  In  the  event  of  a  tie 
bid,  preference  shall  be  given  to  the 
concern  supplying  the  product  of  a  small 
business.  Tool  kit  assemblers  are 
required  to  provide  items  manufactured 
by  small  business  concerns  amounting 
to  more  than  50  percent  of  the  kit 
material  value. 

(d)  Government  procurement  officers, 
and  officers  engaged  in  the  sale  and 
disposal  of  Federal  property,  upon 
determining  and  documenting  that  a 
small  business  lacks  certain  elements  of 
responsibility,  including  but  not  limited 
to  competency,  capability,  capacity. 
credit  integrity,  perseverance,  and 
tenacity,  shall  notify  SBA  of  such 
determination  where  the  contract  value 
is  $10,000  or  greater.  It  is  within  the 
discretion  of  the  contracting  officer  to 
determine  if  a  referral  should  be  made 
when  the  contract  value  is  less  than 
$10,000.  Award  is  withheld  by  the 
contracting  officer  for  a  period  up  to  15 
working  days  following  the  date  of 
receipt  by  SBA  of  notice  of  such 
determination  (with  appropriate 
documentation]  in  order  to  permit  SBA 
to  investigate  and  certify  as  to  the 
bidder's  responsibility. 

(e)  Upon  receipt  of  this  notification, 
SBA  personnel  then  contact  the 
company  concerned  to  inform  it  of  the 
Impending  decision,  and  to  offer  the 
opportimity  to  apply  to  SBA  for  a 
Certificate.  A  concern  wishing  to  apply 
advises  the  SBA  regional  office  for  the 
geographic  region  within  which  the 
concern  is  located.  Upon  timely  receipt 
of  required  documentation,  SBA 
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persoanel  may  be  sent  to  the  firm  to 
review  the  responsibility  of  the 
applicant  and  make  recommendations  to 
the  Regional  Administrator. 

(f)  If  the  Regional  Administrator's 
decision  is  negative,  the  COC  is  denied 
and  both  the  firm  and  procuring  agency 
are  notified.  If  the  Regional 
Administrator's  decision  is  affirmative 
and  the  procurement  is  less  than 
$500,000,  the  Regional  Administrator 
issues  a  Certificate.  Contracting  officers 
will  be  informed  in  advance  of  issuing. 
For  procurements  in  excess  of  $500,000, 
if  the  Regional  Administrator 
recommends  issuance  of  the  Certificate, 
the  Associate  Administrator  for 
Procurement  and  Technology 
Assistance,  SBA  Central  Office,  causes 
a  review  to  be  made  and  either  issues  or 
denies  the  Certificate.  If  the  Associate 
Administrator's  decision  is  negative,  the 
firm  and  procuring  activity  are  so 
informed;  if  affirmative,  a  letter, 
certifying  the  responsibility  of  the  firm 
as  to  the  elements  of  responsibility 
referred  (the  COC)  is  sent  to  the 
procuring  activity  and  the  applicant 
informed  of  such  issuance  by  the 
regional  office. 

(g)  The  notification  to  an  unsuccessful 
applicant  concern  will  briefly  state  the 
reason  for  denial  and  inform  the 
appUcant  that  a  meeting  may  be 
requested  with  the  appropriate  SBA 
regional  personnel  to  discuss  the 
reasons  for  denial.  Upon  receipt  of  a 
request  for  such  a  meeting,  the 
appropriate  regional  personnel  will 
confer  with  the  applicant  and  explain 
fully  the  reasons  for  SBA's  action. 
However,  such  conference  will  be  for 
the  sole  purpose  of  enabling  the 
applicant  to  improve  or  correct 
deficiencies  and  will  not  constitute  a 
basis  for  reopening  the  case  in  which 
the  Certificate  was  denied. 

(h)  After  a  Certificate  is  issued  and 
the  contract  is  let  to  the  apphcant,  SBA 
keeps  a  close  watch  on  the  progress. 
Progress  reviews  are  made  by  SBA  field 
personnel  who  report  to  the  Central 
Office  on  the  status  of  the  contract.  In 
this  way,  SBA  assistance  is  constantly 
available  to  the  contractor. 

(i)  A  Government  procurement  officer 
documenting  that  a  small  concern  is 
ineligible  due  to  the  provisions  of 
section  35(a)  of  Title  41.  U.S.C.  (the 
Walsh-Healey  Public  Contracts  Act) 
must  notify  SBA  of  such  determination. 
SBA  shall  either  certify  that  the  concern 
is  eligible  for  the  specific  contract  or 
concur  with  the  finding  of  ineligibility 
and  refer  the  matter  to  the  Secretary  of 
Labor  for  final  disposition. 

(j)  By  terms  of  the  Small  Business  Act, 
as  amended,  the  COC  is  conclusive  as  to 
responsibility.  Contracting  officers  are 


directed  to  award  a  contract  without 
requiring  the  firm  to  meet  any  other 
requirement  with  respect  to 
responsibility  and  eligibility. 

Dated:  May  17, 1982. 
James  C.  Sanders, 

Administrator. 

[FR  Doc  a^-lt1U  Filed  »-n-8£  fttS  unl 
aiUJNO  OOOC  •02S-01-«I 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administntion 
14  CFR  Part  39 

[Docket  Na  72-CE-13-AO;  AimndniMt  39- 

4385] 

Airworthiness  Directives;  Beech 
Models  99, 99A,  A99,  A99A  and  B99 
Airplanes 

AQENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  revision  of  existing 
airworthiness  directive  (AO). 


summary:  This  amendment  further 
revises  Airworthiness  Directive  (AD) 
72-10-04.  Amendments  39-1445  and  3»- 
1888,  which  applies  to  all  Beech  Model 
99  series  airplanes  including  the  Model 
C99  airplane.  The  AD  requires 
electromechanical  landing  gear 
retraction  systems  to  be  maintained  in 
accordance  with  the  latest  revision  of 
the  Beech  Part  Number  P/N)  99-590015- 
B  Maintenance  Manual.  Since  the  Model 
C99  airplane  is  equipped  with  a 
hydraulic  system,  the  requirements  of 
the  AD  are  neither  required  nor 
appropriate  on  these  airplanes. 
Accordingly,  the  AD  is  being  revised  to 
make  it  appUcable  to  only  those  Beech 
Model  99  airplanes  manufactured  with 
electromechanical  landing  gear 
retraction  systems. 
EFFECnVE  DATE:  May  13, 1982. 
CompUance:  As  prescribed  in  the  body 
of  the  AD. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ross  R.  Spencer,  Aerospace  Engineer. 
Wichita  Aircraft  Certification  Office. 
FAA,  Room  238.  Terminal  Building  2299, 
Mid-Continent  Airport.  Wichita.  Kansas 
67209;  Telephone  (316)  26»-7005. 
SUPPLEMENTARY  INFORMATION: 
Amendment  39-1445  (37  FR  9209,  9210), 
as  amended  by  39-1888  (39  FR  24502), 
requires  maintenance  of  the  Beech 
Model  99  series  airplane  landing  gear 
retraction  systems  not  modified  per_ 
Beech  Kit  No.  99-8010-1  in  accordance 
with  the  current  Beech  Maintenance 
Manual.  Subsequently.  Beech  Model  C99 
airplanes  were  designed  to  incorporate 
the  hydrauhc  landing  gear  retraction 


system  of  die  same  design  as  Kit  No.  99- 
8010-1. 

Accordingly,  the  requirements  of  AD 
72-10-04  are  not  applicable  to  Model 
.    C99  airplanes  and  the  FAA  is  revising 
the  applicability  statement  of  the  AD  to 
exempt  these  airplanes. 

Since  this  amendment  Is  relieving  in 
nature  and  imposes  no  aditional  burden 
.     on  any  person,  notice  and  public 

procedure  hereon  are  impracticable,  and 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

List  of  Subjects  in  14  CFR  Part  39 

Aviation  safety,  Aircraft 
Adoption  oi  the  Amendment 

Accordingly  and  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  AD  72-10-04. 
Amendments  39-1445  (37  FR  9209  and 
9210)  and  39-1888  (39  FR  24502),  §  39.13 
of  the  Federal  Aviation  Regulations  (14 
CFR  39.13)  U  amended  as  follows: 

Revise  the  applicability  statement  so 
that  it  now  reads: 

Beed»— Applies  to  Models  99,  99A.^V99. 
A99A  and  B99  airplanes,  except 
airplanes  equipped  with  a  hydraulic- 
operated  landing  gear  per  Beech  Kit  Na 
99-6010-1. 

This  amendment  becomes  effective  on 
May  13, 1982. 

(Sees.  313(a).  601  and  603,  Federal  Aviatioo 
Act  of  195a  as  amended  (49  U5.C  13S4(a). 
1421,  and  1423):  Sec.  6(c)  Department  of 
Transportation  Act  (49  U.S.C  1655(c));  and 
S  11.89,  Federal  Aviation  Regulations  (14  CFR 
11.88]) 

Nota.— The  FAA  hat  determined  that  this 
regulation  involves  revision  of  a  regulation 
which  is  not  considered  to  be  major  under 
Executive  Order  12291  or  significant  under 
DOT  Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  28. 1979),  and  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial  numt>er  of 
small  entities  imder  the  criteria  of  the 
Regulatory  Flexibility  Act  since  it  involves 
maintenance  procedures  on  only  a  few 
aircraft  owned  by  small  entities. 

This  rule  is  a  final  order  of  the 
Administrator  under  the  Federal  Aviatioa 
Act  of  1958,  as  amended  As  such,  it  is 
subject  to  review  only  by  the  Courts  of 
Appeals  of  the  United  States  or  the  United 
States  Court  of  Appeals  for  the  District  of 
Columbia. 

Issued  in  Kansas  Gty,  Missouri  on  May  13, 
1982. 

Muiray  B.  Smitfa. 

Director.  Central  Region. 

(FR  Doc  (2-l«MFD«i  »«-(k  Mi  ub) 
BILLMQ  COOC  4S10-1S4I 
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14  CFR  Part  39 

(Docket  Na  82-NM-31-AD;  Amdt  39-4383] 

Airworttiiness  Directives:  British 
Aerospace  Modei  HS  125  Series  700 
Airplanes 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  which 
requires  reorientation  of  the  elevator 
pitch  trim  switch  on  the  control  wheel 
on  certain  British  Aerospace  Model  HS- 
125  airplanes.  This  reorientation  is  to 
align  the  trim  switch  so  that  it  will 
rotate  about  an  axis  in  a  way  which 
corresponds  to  the  resultant  rotation  of 
the  aircraft.  This  is  a  requirement  of  the 
airworthiness  rules  under  which  the 
aircraft  was  certii^ed  and  is  necessary  to 
prevent  a  pilot  from  possibly  operating 
the  trim  system  in  the  wrong  direction. 
date:  Effective  date  May  31, 1982. 
Compliance  required  within  the  next  100 
hours  time-in-service  after  the  effective 
dale  of  this  AD. 

addresses:  The  service  bulletin 
specified  in  this  Airworthiness  Directive 
may  be  obtained  upon  request  to  British 
Aerospace,  Inc.,  Box  17414,  Dulles 
International  Airport,  Washington,  D.C. 
20041.  This  document  may  also  be 
examined  at  the  FAA  Northwest 
Mountain  Region.  9010  East  Marginal 
Way  South,  Seattle,  Washington  98108. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  Robert  J.  Huhn,  Foreign  Aircraft 
Certification  Branch.  ANM-150S,  Seattle 
Area  Aircraft  Certification  Office,  FAA 
Northwest  Mountain  Region,  9010  East 
Marginal  Way  South,  Seattle, 
Washington  98108,  telephone  (206)  767- 
2530. 

SUPPLEMENTARY  INFORMATION:  The 
United  Kingdom  Civil  Aviation 
Authority  (CAA)  has  classified  British 
Aerospace  Corporation  HS-125  Service 
Bulletin  27-124-{2705)  mandatory.  This 
service  bulletin  requires  that  the 
elevator  trim  switches,  located  in  the 
control  column  handwheels,  be  rotated 
so  as  to  obtain  a  vertical  "up/down" 
movement  for  the  trimming  operation  on 
certain  HS-125  airplanes.  There  is  a 
possibility  that  the  pilot  will 
inadvertently  operate  the  trim  switch  In 
the  wrong  direction.  In  order  to  prevent 
this  from  occuring,  the  CAA,  which  is 
the  civil  airworthiness  authority  of  the 
United  Kingdom,  is  requiring  that  the 
elevator  trim  switches  be  reoriented  in 
accordance  with  HS-125  Service 
Bulletin  27-124-(2705)  dated  January  1. 
1979.  on  certain  HS-125  airplanes. 


This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  type 
certificated  in  the  United  States  under 
the  provisions  of  Section  21.29  of  the 
Federal  Aviation  Regulations  and  the 
applicable  airworthiness  bilateral 
agreement. 

Since  this  condition  is  likely  to  exist 
on  airplanes  of  this  model  registered  in 
the  United  States,  an  AD  is  being  issued 
which  requires  that  the  trim  switches  be 
reoriented  in  accordance  with  HS-125 
Service  Bulletin  27-124-{2705)  dated 
January  1, 1979,  as  mentioned  above  on 
certain  HS-125  airplanes. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation  it  is  found  that  notice  and 
public  procedure  hereon  are  impractical 
and  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

List  of  Subjects  b  14  CFR  Part  39 

Aviation  safety,  Aircraft. 
Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
S  39.13  of  Part  39  of  the  Federal  Aviation 
ReguIation8-(14  CFR  39.13)  is  amended 
by  adding  the  following  new 
Airworthiness  Directive: 

British  Aerospace:  Applies  to  Model  HS  125- 
700A  series  airplanes  and  all  variants, 
serial  numbers  25/7001,  25/7007,  25/7010, 
25/7013,  25/7020.  25/7022,  25/7025.  25/ 
7028,  25/7031,  25/7034.  25/7037,  25/7040, 
and  25/7046  certificated  in  all  categories. 
Compliance  required  within  the  next  100 
hours  time  in  service  after  the  effective  date 
of  this  AD.  To  prevent  improper  operation  of 
the  elevator  pitch  trim  switch  located  in  the 
control  coltmin  handwheel  accomplish  the 
follonving,  unless  already  accomplished. 

1.  Remount  the  elevator  pitch  trim  switch  In 
accordance  with  the  accomplishment 
instructions  of  British  Aerospace  Service 
Bulletin  HS-125  27-124(2705)  dated  January  1. 
1979. 

2.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  inspections  and/or 
modifications  required  by  this  AD. 

3.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Chief,  Seattle 
Area  Aircraft  Certification  Office,  FAA 
Northwest  Mountain  Region. 

The  manufacturer's  specifications  and 
procedures  indentified  and  described  in  this 
directive  are  incorporated  herein  and  made  a 
part  hereof  pursuant  to  5  U.S.C.  552(a)(1). 

This  amendment  becomes  effective 
May  31. 1982. 

(Sees.  313(a},  601,  and  603,  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a), 
1421,  and  1423);  sec.  e(c),  Department  of 
Transportation  Act  (49  U.S.C.  1055(c)]:  14 
CFR  11.89) 


Note. — The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation  that  is 
not  major  under  Executive  Order  12291.  It  has 
been  further  determined  that  this  document 
involves  an  emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44  PR 
11034;  February  26, 1979).  If  this  action  is 
subsequently  determined  to  involve  a 
significant  regulation,  a  final  regulatory 
evaluation  or  analysis,  as  appropriate,  will  be 
prepared  and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not  required).  A 
copy  of  it,  when  filed,  may  be  obtained  by 
contacting  the  person  identified  above  under 

the  caption  "FOR  FURTHER  INFORMATION 
CONTACT." 

This  rule  is  a  final  order  of  the 
Administrator.  Under  section  1006(a]  of 
the  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  1488(a)).  it  is  subject 
to  review  by  the  courts  of  appeals  of  the 
United  States,  or  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia. 

Issued  in  Seattle,  Washington,  on  May  11, 
1982. 
Chariefl  R.  Fostar, 

Director,  Northwest  Mountain  Region. 

[FR  Doc  82-13880  FUed  S-Zl-82;  6:45  un] 
BlUJim  CODE  4t10-1*-M 


14  CFR  Part  39 

[Docket  No.  82-NM-40-AD;  Amdt  39-4384] 

Airworthiness  Directives;  Gulf  stream 
American  Corporation  IModeis  G-1159 
and  G-1159B  Airplanes 

agency:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 

action:  Final  rule. ^^^ 

summary:  This  amendment  adds  a  new 
Airworthiness  Directive  (AD)  which 
requires  inspection  and  replacement  of 
the  elevator  outboard  trim  tab  hinge 
fitting  and  attaching  rib,  and  inspection, 
and  repair  if  necessary,  of  the  elevator 
rear  spar  on  Gulfstream  American 
Models  G-1159  and  G-1159B  airplanes. 
The  AD  is  prompted  by  reports  of  cracks 
in  the  elevator  outboard  trim  tab  hinge 
fitting  and  elevator  rear  spar  which 
could  result  in  the  possible  severe  flutter 
of  the  elevator  and/or  elevator  trim  tab. 

DATES:  Effective  date  May  31, 1982. 
Compliance  schedule  as  prescribed  in 
the  body  of  the  AD,  unless  already 
accomplished. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from: 
Culfsti-eam  American  Corporation,  P.O. 
Box  2206,  Savaimah,  Georgia  31402.  This 
information  also  may  be  examined  at 
FAA  Northwest  Mountain  Region,  17900 
Pacific  Highway  South,  Ce8966,  Seattle, 
Washington  98168,  or  the  AUanta 
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Aircraft  Certification  Office.  FAA.  3400 
Norman  Berry  Drive,  East  Point.  Georgia 
30344. 

FOR  FUflTHER  INFORMATION  CONTACT: 

Jack  Bentley.  ACE-120A.  Federal 
Aviation  Administration,  Atlanta 
Aircraft  Certification  Office.  P.O.  Box 
20636.  Atlanta,  Georgia  30320,  telephone 
(404)  763-7407. 

SUPPLEMENTARY  INFORMATION:  Cracks 
have  been  found  in  the  elevator 
outboard  trim  tab  hinge  fitting  and 
elevator  rear  spar  on  Gulfstream 
American  Models  G-1159  and  G-1159B 
airplanes  which  could  result  in  the 
possible  severe  flutter  of  the  elevator 
and/or  elevator  trim  tab. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  airplanes  of  the 
same  type  design,  an  Airworthiness 
Directive  is  being  issued  which  requires 
replacement  of  the  elevator  outboard 
trim  tab  hinge  fitting  and  attaching  rib, 
and  inspection,  and  repair  if  necessary, 
of  the  elevator  rear  spar  on  Gulfstream 
American  Models  G-1159  and  G-1159B 
airplanes. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

List  of  Subjects  in  14  CFR  Part  39 

Aviations  safety.  Aircraft 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
§39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  adding  the  following  new 
Airworthiness  Directive: 
Gulfstream  American  Cocpotatioii  (formerly 
Grumman  American  Corporation. 
Grumman  Aerospace  Corporation): 
Applies  to  Gulfstream  American  Models 
G-1159  and  G-1159B  series  airplanes, 
certificated  in  all  categories.  Compliance 
required  °s  indicated  unless  previdusly 
accomplished. 
To  prevent  possible  severe  flutter  of  the 
elevator  and/or  elevator  trim  tab,  accomplish 
the  following: 

A.  Within  the  next  SO  hours  time  in  service 
after  the  effective  date  of  this  AD.  and 
thereafter  at  intervals  not  to  exceed  SO  hours 
time  in  service  until  repairs  are  acomplished 
in  accordance  with  paragraph  B,  inspect  the 
left  and  right  outboard  elevator  trim  tab  hinge 
fittings  and  left  and  right  elevator  rear  spar 
for  cracks  in  accordance  with  Gulfstream 
American  Customer  Bulletin  No.  325, 
Amendment  1,  dated  March  28, 1982.  If  cracks 
are  found,  repair  or  replace  the  failed  parts 
before  further  flight  in  accordance  with 
Gulfstream  American  Customer  Bulletin  No. 
3125  dated  April  IS.  1982. 


B.  Within  150  hours  time  in  service  after 
the  effective  date  of  this  AD,  unless  already 
accomphshed.  accomplish  the  follo%ving  in 
accordance  with  Gulfstream  American 
Service  Change  No.  315  dated  April  15, 1982: 
(1)  Remove  the  left  and  right  elevator 
outboard  trim  tab  hinge  fittings.  P/N 
1159CSM20105-1.  and  replace  with  P/N 
1159CSM20837.  (2)  Remove  the  left  and  right 
elevator  ribs,  P/N  1159CS20420-1  and  -2.  and 
replace  with  ribs,  P/N  1159RDC30O-&ig  and  - 
92a  (3)  Inspect  and  repair,  if  necessary,  the 
elevator  rear  spar. 

C.  Perform  a  mass  balance  inspection  of 
the  elevator  in  accordance  ««rith  Gulfstream 
American  Model  G-1159  Maintenance 
Manual  upon  completion  of  repairs  and 
installation  of  replacement  parts. 

D.  Alternate  means  of  compliance  which 
provide  an  equivalent  level  of  safety  may  be 
used  when  approved  by  the  Chief,  Atlanta 
Aircraft  Certification  Office. 

E.  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  in  order  to 
comply  with  the  requirements  of  this  AD. 

The  manufacturer's  specifications  and 
procedures  identified  and  described  in  this 
directive  are  incorporated  herein  and  made  a 
part  hereof  pursuant  to  5  U.S.C  5S2(a)(l). 

All  persons  affected  by  this  directive  who 
have  not  already  received  these  documents 
from  the  manufacturer  may  obtain  copies 
upon  request  to  Gulfstream  American 
Corporation,  P.O.  Box  2206,  Savannah. 
Georgia  31402. 

These  documents  may  be  examined  at  the 
Atlanta  Aircraft  Certification  Office,  FAA. 
3400  Norman  Berry  Drive,  East  Point.  Georgia 
30344. 

This  amendment  becomes  effective  May  31, 
1982. 

(Sees.  313(a),  601,  and  603  of  the  Federal 
Aviation  Act  of  1958.  as  amended.  (49  U.S.C 
1354(a).  1421,  and  1423);  Sec.  6(c)  of  the 
Department  of  Transportation  Act  (49  U.S.C 
1655(c)):  and  14  CFR  11.89) 

Note.— The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation  that  is 
not  major  under  Executive  Order  12291.  It  has 
been  further  determined  that  this  dociunent 
involves  an  emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  26, 1979).  If  this  action  is 
subsequently  determined  to  involve  a 
sigiuficant  regulation,  a  final  regulatory 
evaluation  or  analysis,  as  appropriate,  will  be 
prepared  and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not  required).  A 
copy  of  it  when  filed,  may  be  obtained  by 
contacting  the  person  identified  under  the 
caption  "FOR  FURTHER  INFORMATION 
CONTACT." 

This  rule  is  a  final  order  of  the 
Administrator.  Under  section  1006{a]  of 
the  Federal  Aviation  Act  of  1958,  as 
amended,  (49  U.S.C.  1488(a)),  it  is 
subject  to  review  by  the  courts  of 
appeals  of  the  United  States,  or  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia. 


Issued  in  Seatde,  Washington  on  Uay  11. 
1982. 

Charies  R.  Foster. 

Director,  Northwest  Mountain  Region. 

(FR  Doc  az-UMS  FIM  S-a-n  MS  i^ 
MUMQ  CODE  4S1*-1S-II 


14  CFR  Part  71 

[Airspac*  Docket  Na  S2-ASW-27] 

Alteration  Of  Control  Zone:  Oovis.  NM 

AQENCV:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule:  request  for 
comments. 

summary:  This  amendment  alters  the 
description  of  the  control  zone  at  Clovis, 
NM.  This  amendment  will  discontinue 
the  provision  of  part-timing  the  control 
zone  by  use  of  Notice  to  Airmen 
(NOTAM).  The  amendment  is  necessary 
since  the  control  zone  has  been  a 
continuous  control  zone  for  the  past 
several  months.  This  amendment  will 
eliminate  the  necessity  for  the  Air  Force 
to  publish  a  NOTAM  to  advertise  the 
hours  of  the  control  zone. 
DATES:  Effective  date — September  2. 
1982.  Comments  on  the  rule  must  be 
received  before  August  1. 1982. 
ADDRESSES:  Send  comments  on  the 
action  in  triplicate  to:  Chief,  Airspace 
and  Procedures  Branch.  Air  Traffic 
Division.  Southwest  Region:  Docket  Na 
82-ASW-27,  Federal  Aviation 
Administration.  P.O.  Box  1689.  Fort 
Worth.  TX  76101. 

FOR  FURTHER  INFORMATION  CONTACT 

Kenneth  L  Stephenson,  Airspace  and 
Procedures  Branch  {ASW-535),  Air 
Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration.  P.O. 
Box  1689,  Fort  Worth,  TX  76101. 
telephone  (817)  624-4911.  extension  302. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Aviation  Regulation  Part  71, 
Subpart  F.  S  71.171.  as  republished  in 
Advisory  Circular  AC  70-3  dated 
Itmuary  29. 1982.  contains  the 
description  of  control  zones  designated 
to  provide  controlled  airspace  for  the 
benefit  of  aircraft  conducting  instrument 
flight  rules  (IFR)  activity.  Alteration  of 
the  description  of  the  control  zone  at 
Clovis,  NM,  will  necessitate  an 
amendment  to  this  subpart 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  amends  the  description  of  the 
Clovis,  NM,  control  zone.  Because  this 
action  is  administrative  in  nature,  I  find 
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that  notice  and  public  procedure  and 
publication  30  days  before  the  effective 
date  are  unnecessary;  however, 
comments  are  invited  on  the  rale.  When 
the  comment  period  ends,  the  FAA  wiU 
use  the  comments  and  any  other 
available  information  to  review  the 
regulation. 

List  of  Subjects  in  14  CFR  Part  71 

Control  zones.  Aviation  safety. 

Adoption  of  the  Amoidineiit 

Accordingly,  pursuant  to  the  aolbority 
delegated  to  me,  §  71.171  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  71)  as  republished  in  Advisory 
Circular  AC  70-3  dated  January  29. 1982, 
is  amended,  effective  0901  G.m.t., 
September  2, 1982,  by  deleting: 

Clevis.  MM  Amended 

This  control  zone  will  be  effective  during 
the  speciRc  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen  (NOTAM^. 
The  effective  date  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 

(Sec.  307(a),  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C  1348(a)>,  sec.  6(c) 
Department  of  Transportatiaa  Act  (49  U.S.C 
ie55(c)):  and  14  CFR  U^(cU 

Note.— The  FAA  kn  detennined  that  this 
regulation  only  involves  an  established  body 
of  technical  regulations  far  which  frequent 
and  routine  amendments  are  necessary  to 
keep  them  eperatkHiatly  cmrenL  H, 
therefore — (1]  u  not  a  "auqar  rate**  ondsr 
Executive  Order  12201;  (2)  ia  not  • 
"significant  rule"  iiodar  DOT  SegHlatory 
Policies  and  I¥oc«dar«a  (44  FR  tlOS:  Fefanwiy 
26, 1979);  and  (3]  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  It  is 
certified  that  the  rule  will  not  have  a 
significant  eoonoraic  impact  on  a  snbstantiai 
number  of  small  entities  as  the  anticipated 
impact  is  minimaL 

Issued  in  Fort  Worth.  TX.  on  May  U.  19SS. 
F.E.Whitfidd. 
Acting  Director,  Southwest  Region, 
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COMMODITY  RITURE8  TRADINQ 
COMMISSION 

17  CFR  Part  1 

Minimum  Rnanciai  and  Related 
Reporting  Requirements  for  Future* 
Commission  Merchants 

AOENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rules 

SUMMARV:  The  Commodity  Futures 
Trading  Commission  ("Commission")  H 
amending  certain  of  its  minimiun 
financial  and  related  reporting 


requirements  for  futures  commission 
merchants  ("FCMs").  These 
amendments  are  intended  to  conform 
the  Commission's  minimum  financial 
requirements  to  those  of  the  Securities 
and  Exchange  Commission  ("SECn. 
This  action  is  a  continuation  of  previous 
cooperative  efforts  between  the 
Commission  and  the  SEC  which  are 
intended  to  eliminate,  to  the  extent 
practicable,  duplicative  or  undue 
regulatory  burdens  on  FCM/broker- 
dealers. 

EFFECTIVE  DATE:  May  24, 1982. 
FOR  FURTHER  INFORMATKM  CONTACR 
Gary  C.  Miller,  Assistant  Chief 
Accountant.  Division  of  lYading  and 
Markets,  Commodity  Futures  Trading 
Commission,  2033  K  Street,  NW., 
Washington.  D.C.  20581.  Telephone: 
(202)  254-8955. 
SUPPIEMENTARY  INFORMATION: 

L  Introduction 

On  March  23. 1982.  the  Commission 
published  proposed  amendments  to 
certain  provisioas  of  the  minimum 
financial  and  related  reporting 
requirenents  for  FCMs,  and  permitted 
thirty  days  for  public  comment  thereon 
(47  FR  12%3l.  The  Commimion  receired 
four  written  comments  on  flie  proposali. 
each  of  wfait^  supported  the  proposah. 
The  commentators  included  two  FCMs. 
one  contract  market  and  one  trade 
assooaQoa.  Based  upon  the  commeiUs 
received  and  its  own  review  of  the 
issues  involved,  the  Coauoission  has 
determined  to  adopt  the  amendments  as 
proposed. 

n.  Amewluient  to  Minfanom  Adjusted 
Net  Capital  Requirement 

Although  the  Commission  diminated 
all  references  to  aggregate  indebtedness 
in  its  mininwim  financial  and  related 
reportiag  requirements  for  FCMs 
effective  December  31. 1980,  the  SEC  has 
maintained  six  and  two-thirds  percent  of 
aggregate  indebtedness  as  the  basic  net 
capital  reqcirement  for  brokers  and 
dealers.  Further,  the  SEC  recently 
adopted  an  amendment  to  its  alternative 
net  capital  computation  which  reduces 
the  amonnt  of  net  capital  required  for  a 
broker  or  dealer  electing  to  operate 
imder  flie  SECs  alternative  net  capital 
computation  from  four  percent  of 
aggregate  debit  items  to  two  percent^ 


<  47  FR  3S12  t]amiaiT  25. 1982).  TIm  SBC  alM 
amended  U«  net  capital  definition  with  reapect  to 
two  itema  uniqua  to  the  securities  businesa:  (1) 
receivables  arising  out  of  "free  shipments"  of 
mutual  fund  share*  [see  47  PR  3512.  at  3ST7.  3518) 
and  (2)  "short  securities  differmcas"  [see  47  PR 
3S12.  at  3815-16.  351S).  No  changes  are  needed  in 
the  Commission's  regulations  as  a  result  of  those 
two  amendments  because  all  deductions  which  a 
broker  or  dealer  must  mal(e  from  its  net  worth  in 


If  the  CwuPBBsion  did  not  amend  its 
rules,  there  could  be  FCM/broker 
dealers  with  adjusted  net  capital  which 
would  meet  the  minimum  financial 
requirement  of  the  SEC  but  woidd  not 
meet  the  Commission's  minimum 
finaixnal  requirement  even  though  the 
firm's  adfusted  net  capital  is  in  excess  of 
the  Commission's  principal  requirement, 
which  is  four  percent  of  the  funds 
required  to  be  segregated  imder  the 
Commodity  Exchange  Act  as  amended 
(Act")  (7  U.S.C  1  etseg.  (1976  &  Supp. 
IV 1980])  and  the  Commission's 
regulations. 

The  Commission  believes  that  such  a 
result  is  not  needed  to  achieve  the 
essential  purpose  of  the  minimum 
financial  requirement  for  FCMs,  which 
is  to  require  FCMs  to  maintain  at  all 
times  adjusted  net  capital  equal  to  the 
greater  of  the  required  minimum  dollar 
amount  or  four  percent  of  the  funds 
requited  to  be  segregated.  The 
Commission  also  believes  that  such  a 
result  would  be  contrary  to  one  of  the 
Commission's  stated  goals,  which  is  to 
prevent  the  imposition  of  excessive 
financial  re()uirements  on  FCM/broker- 
dealers  so  as  to  put  sudi  firms  at  a 
competitive  disaJdvantage  to  other 
FCMs.*  Further,  if  the  Comiussion  did 
not  amend  its  regulations.  FCM/broker- 
dealers  could  be  required  to  maintain 
adjusted  net  capital  according  to  two 
differest  methods,  neceerttating 
duplicative  coa^ratational  and 
recordkeeping  requirements. 

The  Commission  has  determined, 
therefore,  to  adopt  amendments  to  the 
minimum  finouaal  and  related  reporting 
requirements  for  FCMs  to  allow  those 
FCMs  which  are  also  registered  as 
brokers  or  dealers  to  comply  with  the 
Commission's  minimum  adjusted  net 
capital  requirement  by  maintaining  the 
amount  of  net  capital  required  by  the 
regulations  of  the  SEC,  so  long  as  the 
amoimt  of  net  capital  required  to  be 
maintained  under  the  SECs  rules 
exceeds  ^e  amount  required  to  be 
maintained  if  the  FCM  were  not  also 
registered  as  a  broker  or  dealer. 

"nie  Commission  is  amending 
S  1.17(a)(1)  of  its  regulations  by 
eliminating  the  words  "4  percent  of 
aggregate  debit  items  computed  in 
acconianoe  with  the  formiila  for 
determination  of  reserve  requirements 
(Exhibit  A  to  Rule  15c3-3. 17  CFR 
240.1563-4)"  and  substituting  in  their 
place  "&e  amonnt  of  net  capital 


computing  oet  c^tal  under  SEC  regulation*  are 
incorporated  by  reference  in  the  Commission's 
financial  rules  (in  the  Commission's  terminology, 
such  items  constitute  re<)uired  adjustments  to  net 
capita!). 

'See  43  FR  39S56,  at  30882  (September  S,  1978). 
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required  by  RuJe  15c3-l(a)  of  the 
regulations  of  the  Securities  and 
Exchange  Commission  (17  CFR 
240.15c3-l(a))"  as  the  last  clause  of 
S  1.17(a)(1).  Conforming  changes  to 
other  provisions  of  S  1.17  and  to  a 
provision  of  the  early  warning  system 
(17  CFR  1.12)  which  refer  to  the  required 
minimum  amount  of  adjusted  net  capital 
have  also  been  made,*  as  well  as 
appropriate  changes  to  Commission 
Form  1-FR,  the  basic  financial  reporting 
form  for  FCMs.* 

Two  commentators  suggested  that  the 
Conmiission  should  consider  reducing 
the  minimum  adjusted  net  capital 
requirement  for  all  FCMs.  This 
rulemaking  proceeding  is,  as  stated 
above,  only  intended  to  be  a 
continuation  of  previous  cooperative 
efforts  between  the  Commission  and  the 
SEC  for  the  purpose  of  eliminating,  to 
the  extent  practicable,  duplicative  or 
undue  regidatory  burdens  on  FCM/ 
broker-dealers.  The  Commission  did  not 
propose  to  change  the  basic  minimum 
adjusted  net  capital  requirement  for  all 
FC^s,  and  nothing  which  the 
Conunission  has  observed  in  the  course 
of  its  monitoring  of  the  flnancial 
condition  of  FCMs,  and  nothing 
presented  by  the  commentators,  gives 
the  Commission  any  reason  to  consider 
making  such  a  major  proposal  as 
lowering  the  minimum  adjusted  net 
capital  requirement  for  FCMs. 

in.  Other  Amendments 

The  recent  SEC  amendments  to  its  net 
capital  requirements  for  brokers  and 
dealers  made  two  substantive  changes 
to  those  requirements  in  addition  to 
lowering  the  percentage  of  aggregate 


*  Paragraph  (e)  of  1 1.17.  referring  to  withdrawal    ' 
of  equity  capital  and  paragraphs  (h)(2HviHC). 
ni)(2)(vii).  (h)(2)(viii).  [h)(3)(ii)  and  (h)(3)(v)  of  ^  1.17, 
referring  to  subordination  agreements,  have  been 
amended,  as  well  as  1 1.12(b)  of  the  earJy  warning 
system,  with  appropriate  references  to  the 
corresponding  SEC  rules. 

*  Amendments  have  been  made  in  what  are 
currently  Items  24C  and  27  of  the" Statement  of  the 
Computatioii  of  the  Minimum  Capital  Requirements 
(as  a  result  of  previous  amendments  to  Form  1-FR 
made  in  connection  with  the  Commission's  adoption 
of  regulations  to  govern  a  pilot  program  of  trading 
commodity  options  on  domestic  exchanges,  those 
items  have  been  renumbered  as  22C  and  25. 
respectively.  46  FR  S«60a  54536  (November  3, 1981)). 
A  change  has  also  been  made  in  Item  4  of  the 
Statement  of  the  Computation  of  the  Minimum 
Capital  Requirements  due  to  a  change  in  treatment 
of  certain  current  tax  liabilities  discussed  infra.  Of 
course,  PCM/broker-dealers  retain  the  option  of 
filing  a  copy  of  Part  H  of  their  FOCUS  Report  in  lieu 
of  Form  1-FR.  17  CFR  1.10(h).  The  changes  to  the 
Form  1-FR  which  have  been  necessitated  by  the 
amendments  to  the  regulations  discussed  herein  are 
not  being  published  in  this  release  since  those 
changes  are  of  a  minor,  technical  nature  and 
because  Form  1-FR  does  not  appear  in  the  Code  of 
Federal  Regulations.  Form  1-FR  is  available  upon 
request  from  the  Commission. 


debit  items  used  in  the  SECs  alternative 
net  capital  computation. 

The  first  of  these  amendments 
concerns  the  treatment  of  certain 
current  tax  liabiU ties.*  The 
Commission's  regulations  previously 
have  not  allowed  an  FCM  to  exclude    • 
current  tax  habilities  (in  contrast  to  the 
treatment  allowed  for  deferred  tax 
liabilities)  from  the  firm's  liabilities  for 
purposes  of  computing  net  capital,  even 
if  the  current  tax  liability  is  based  on 
income  related  to  an  asset  which  must 
be  deducted  from  current  assets  for 
purposes  of  computing  net  capital.*  The 
Commission  previously  has  not  allowed 
an  offset  for  ciurent  tax  liabilities 
because  a  current  tax  liability  must  hi 
paid  by  the  FCM  regardless  of  whether 
the  asset  generating  the  income  upon  i 
which  the  tax  liability  is  based  has  been 
converted  into  cash,  and  the 
Commission  believes  that  such 
treatment  could  continue  to  be  justified 
imder  a  strict  liquidity  test  The 
Commission  further  believes,  however, 
that  such  treatment  appears  to  be 
unnecessary  to  protect  a  firm's  solvency. 
Accordingly,  the  Commission  is 
amending  its  financial  rules  to  permit  an 
FCM  to  exclude  fixim  liabilities  for 
purposes  of  computing  net  capital  any 
current  tax  liability  based  upon  accrued 
income  which  is  directly  related  to  an 
asset  required  to  be  deducted  pursusmt 
to  §  1.17.  The  Commission  intends, 
however,  to  interpret  this  provision 
narrowly. 

The  second  amendment  concerns 
subordinated  debt 'The  Commission's 
subordination  agreement  rules  are 
contained  in  §  1.17(h).  Agreements 
which  are  in  accord  with  those  rules  are 
deemed  "satisfactory  subordination 
agreements"  and  the  subordinated  debts 
which  are  governed  by  those 
agreements  can  be  excluded  &t)m 
liabilities  for  purposes  of  computing  net 
capital.  Section  1.17(h)(2)(vii)  prohibits 
any  prepayment  of  subordinated  debt 
for  one  year  following  the  date  upon 
which  the  governing  subordination 
agreement  became  effective,  a  provision 
which  is  designed  to  insure  the 
adequacy  and  permanence  of 
subordinated  debt  and  to  prevent 
circumvention  of  the  general 
requirement  of  a  one  year  minimtmi 
term  (see  S  1.17(h)(2)(i)(A)).  The  SEC  has 
now  determined  to  permit  the  use  of 
what  it  refers  to  as  "Revolving 
Subordinated  Loan  Agreements."  w^ch 


*  The  SECs  discussion  of  this  issue  can  be  found 
in  47  FR  3512,  at  351ft-17. 

•17  CFR  1.17(c)(2)(ii)  (1961),  M  amended.  46  FK 
5450a  54517  (November  3, 1961). 

'The  SECs  discussion  of  this  issue  can  be  fouiid 
in  47  FR  3512,  at  3516. 


would  have  no  restriction  as  to  when 
prepayment  of  subordinated  debt  could 
be  made,  provided  certain  other 
conditions  are  met  The  Commission 
believes  that  revolving  subordination 
agreements  will  be  acceptable  so  long 
as  prepayments  of  such  agreements 
(deemed  "special  prepayments")  are 
subject  to  conditions  which  involve 
higher  levels  of  adjusted  net  capital  than 
those  applicable  to  the  present 
prepayment  provision  and  are  subject  to 
approval  by  the  designated  self- 
regulatory  orsanization(s)  involved  and 
the  Commission. 

A  satisfactory  subordination 
agreement  therefore,  can  contain  either 
the  normal  prepayment  provision  (after 
one  year),  the  new  special  prepayment 
provision  (prior  to  one  yetir),  both  such 
prepayment  provisions,  or  neither 
provision.  A  subordination  agreement 
containing  the  special  prepayment 
provision  described  in  this  release  wiU. 
of  course,  be  subject  to  all  other 
provisions  of  the  Commission's 
regulations  regarding  subordination 
agreements.  Also,  a  subordination 
agreement  containing  the  special 
prepayment  provision  cannot  be 
counted  as  equity  capital  See 
i  1.17(d)(1).  This  determination  is 
consistent  with  the  determination  of  the 
SEC  in  this  area. 

IV.  Odier  Matto* 

A.  Contract  Market  Rules.  The 
Commission  wishes  to  reiterate  that 
central  to  the  op>eration  of  the  financial 
surveillance  system  for  FCMs  are  the 
requirements  in  \  1.52(a)  of  the 
regulations  (17  CFR  1.52(a))  that  each 
contract' market  have  in  effect  and  be 
responsible  for  enforcing,  financial  and 
reporting  rules  for  their  member  FCMs 
which  are  at  least  as  stringent  as  those 
contained  in  §  §  1.10  and  1.17  of  the 
Commission's  regulations,  and  that  each 
contract  maricet's  definition  of  adjusted 
net  capital  be  the  same  as  that  provided 
in  §  1.17(c).  Most  of  the  conb^ct 
markets'  rules  in  this  regard  incorporate, 
by  reference,  the  requirements  of  5§  1.10 
and  1.17  and,  hence,  the  amendments  to 
S  1.17  will  be  incorporated 
automatically  into  the  rules  of  those 
contract  markets  upon  the  effective  date 
of  such  amendments.  Two  contract 
maricets  do  not  follow  this  approach, 
however,  and  instead  have  detailed 
financial  and  reporting  rules.  The 
change  in  the  treatment  of  current  tax 
liabilities  which  has  been  adopted  by     ^ 
the  Commission  will  affect  the  definition 
of  adjusted  net  capital,  and  die  rules  of 
those  two  contract  markets  must  be 
amended  so  that  their  definition  of 
adjusted  net  capital  will  remain  die 
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same  as  the  Commission's  definition.  In 
the  Federal  Register  release  announcing 
the  proposal  of  the  amendments 
discussed  herein,  the  Commission  stated 
that  those  two  contract  markets  should 
begin  the  preparations  necessary  to 
effectuate  an  appropriate  change  in  their 
rules  in  the  event  the  Commission 
adopts  such  an  amendment.  Since  the 
Commission  is  making  the  amendments 
to  its  rules  effective  immediately,  the 
Commission  has  authorized  its  Division 
of  Trading  and  Markets  to  take  a  "no- 
action"  position  regarding  the  two 
contract  markets  in  question  for  thirty 
days  following  publication  of  this  notice 
to  allow  those  contract  markets  to 
complete  the  process  of  amending  their 
rules. 

B.  Certification  Under  the  Regulatory 
Flexibility  Act.  The  Commission  does 
not  believe  that  the  rule  amendments 
discussed  herein  will  have  significant 
economic  impact  on  small  entities.  As 
discussed  above,  the  only  regulated 
entities  which  will  be  affected  by  the 
rule  amendments  are  FCMs,  principally 
FCM/broker-dealers.'The  rule 
amendments  are  of  a  liberalizing  natiu« 
and  they  will  relieve  burdens  and 
restrictions  heretofore  imposed  on 
FCMs.  Accordingly,  pursuant  to  Section 
3(a]  of  the  Regulatory  Flexibility  Act  94 
Stat.  1168  (5  U.S.C.  605(b)).  the 
Chairman,  on  behalf  of  the  Conunission, 
certifies  that  the  rule  amendments  being 
adopted  will  not  have  a  signiBcant 
economic  impact  on  a  substantial 
number  of  small  entities. 

C.  Effective  Date.  The  Commission,  in 
accordance  with  5  U.S.C.  553(d)(3),  finds 
good  cause  for  making  the  rule 
amendments  described  herein  effective 
upon  publication  in  the  Federal  Register. 
The  amendments  are  designed  to  make 
the  Commission's  minimum  financial 
regulations  consistent  with  those  of  the 
SEC,  which  were  amended  effective 
May  1. 1982.  The  Commission's 
amendments,  as  was  the  case  with  those 
of  the  SEC,  are  of  a  liberalizing  natiu^ 
and  relieve  certain  restrictions 
heretofore  imposed,  so  there  is  no  need 
to  delay  implementation.  To  relieve  any 
uncertainty  in  this  area,  the 
Commission's  Division  of  Trading  and 
Markets  will  not  recommend  that  any 
enforcement  action  be  taken  against  any 
FCM/broker-dealer  for  failure  to  comply 
with  the  CFTCs  minimum  financial 
requirement  during  the  period  between 
May  1, 1982  and  the  effective  date  of 
these  amendments  if  such  FCM/broker- 


*The  Commission  has  determined  that  a 
registered  PCM  not  be  considered  a  "small  entity" 
within  the  meaning  of  the  Regulatory  Flexibility 
Act.  Pub.  L  96-354.  »4  Slat.  lieS.  1166  (5  U.S.C 
601(3)  and  (ej).  See  47  FR  18618. 18619  (April  3a 
1982). 


dealer  can  demonstrate  affirmatively 
that  it  meets  the  minimum  financial 
requirement  of  the  SEC. 

List  of  Subjects  in  17  CFR  Part  1 

Commodity  futures,  Financial 
requirements.  Reporting  requirements. 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

In  consideration  of  the  foregoing,  the 
Commission,  pursuant  to  the  authority 
contained  in  sections  4d,  4f  and  8a  of  the 
Act,  7  U.S.C.  6d,  6f  and  12a  (1976  and 
Supp.  IV 1960),  hereby  amends  17  CFR 
Chapter  I  in  the  manner  set  forth  below. 

1. 17  CFR  Part  1  is  amended  by 
revising  paragraph  (b)  of  $  1.12  to  read 
as  follows: 

$1.12    Maintenance  of  minimum  financial 
requlrementa'by  future*  commission 
merchants. 

(b)  Each  person  registered  as  a  futures 
commission  merchant,  or  who  files  an 
application  for  registration  as  a  futures 
commission  merchant,  who  knows  or 
should  have  known  that  its  adjusted  net 
capital  at  any  time  is  less  than  the 
greatest  of  150  percent  of  the 
appropriate  minimnm  dollar  amount 
required  by  S  1>17.  or  6  percent  of  the 
funds  required  to  be  segregated 
pursuant  to  Section  4d(2)  of  the  Act  and 
these  regulations,  or,  for  securities 
brokers  or  dealers,  the  amount  of  net 
capital  specified  in  Rule  17a-ll(b)  of  the 
Securities  and  Exchange  Commission 
(17  CFR  240.17a-ll(b)).  must  file  written 
notice  to  that  effect  as  set  forth  in 
paragraph  (g)  of  this  section  within  five 
(5)  business  days  of  such  event.  Such 
applicant  or  registrant  must  also  file  a 
Form  1-FR  (or.  if  such  applicant  or 
registrant  is  registered  with  the 
Securities  and  Exchange  Commission  as 
a  securities  broker  or  dealer,  it  may  file 
(in  accordance  with  J  1.10(h))  a  copy  of 
its  Financial  and  Operational  Combined 
Uniform  Single  Report  under  the 
Securities  Exchange  Act  of  1934,  Part  II, 
in  lieu  of  Form  1-FR)  or  such  other 
financial  statement  designated  by  the 
Conmiission  and/or  the  designated  self- 
regulatory  organization,  if  any,  as  of  the 
close  of  business  for  the  month  during 
which  such  event  takes  place  and  as  of 
the  close  of  business  for  each  month 
thereafter  until  three  (3)  successive 
months  have  elapsed  during  which  the 
appUcant's  or  registrant's  adjusted  net 
capital  is  at  all  times  equal  to  or  in 
excess  of  the  minimums  set  forth  in  this 
paragraph  (b)  which  are  appHcable  to 
such  applicant  or  registrant.  Each 
financial  statement  required  by  this 


paragraph  (b)  must  be  filed  within  30 
calendar  days  after  the  end  of  the  month 
for  which  such  report  is  being  made. 

2. 17  CFR  Part  1  is  amended  furUier  by 
revising  paragraphs  (a)(1).  (c)(2)(v), 
(c)(4)(iv)(A)  and  (c)(4)(iv)(C).  by 
redesignating  paragraph  (c)(4)(v)  as 
paragraph  (c)(4)(vi).  by  adding  a  new 
paragraph  (c)(4)(v).  by  revising 
paragraphs  (d)(1).  (e)  and  (h)(2)(vi)(C), 
by  revising  paragraph  (h)(2)(vii)  and 
redesignating  paragraph  (h)(2)(vii)  as 
paragraph  (h)(2){vii)(A),  by  adding  a 
new  paragraph  (h)(2)(vii)(B).  and  by 
revising  paragraphs  (h)(2)(viii),  (h)(3)(ii) 
and  (h)(3)(v)  of  Sl-17  to  read  as  follows: 

S  1.17    Minimum  financial  requirements- 
futures  commission  merchants. 

(a)(l}  Except  as  provided  in  pfu-agraph 
(a)(2)  of  this  section,  each  person 
registered  as  a  futures  commission 
merchant  must  maintain  adjusted  net 
capital  equal  to  or  in  excess  of  the 
greatest  of  $50,000  ($100,000  for  each 
person  registered  as  a  futures 
commission  merchant  who  is  not  a 
member  of  a  designated  self-regulatory 
organization),  or  4  percent  of  the  funds 
required  to  be  segregated  pursuant  to 
the  Act  and  these  regulations,  or.  for 
securities  brokers  and  dealers,  the 
amount  of  net  capital  required  by  Rule 
15c3-l(a)  of  the  regulations  of  the 
Securities  and  Exchange  Commission 
(17  CFR  240.15c3-l(a)). 

***** 

(c)  *  •  • 

(2)  •  •  • 

(v)  Include  fixed  assets  and  assets 
which  otherwise  would  be  considered 
noncurrent  to  the  extent  of  any  long- 
term  debt  adequately  collateralized  by 
assets  acquired  for  use  in  the  ordinary 
course  of  the  trade  or  business  of  an 
applicant  or  registrant  and  any  other 
long-term  debt  adequately  collateralized 
by  assets  of  the  applicant  or  registrant  if 
the  sole  recourse  of  the  creditor  for 
nonpayment  of  such  liability  is  to  such 
asset:  Provided  Such  liabilities  are  not 
excluded  from  liabilities  in  the 
computation  of  net  capital  under 
paragraph  (cK4Hvi]  of  this  section; 

(4)  •  •  * 

(iv)*  •  * 

(A)  The  aggregate  amount  resulting 
from  applying  to  the  amount  of  the 
deductions  computed  in  accordance 
with  paragraph  (C)(5)  of  this  section  the 
appropriate  Federal  and  State  tax 
rate(8)  applicable  to  any  unrealized  gain 
on  the  asset  on  which  the  deduction  was 
computed: 
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[Q  Any  deferred  tax  liability  related 
to  unrealized  appreciation  in  value  of 
any  assetfs)  which  has  been  otherwise 
excluded  from  current  assets  in 
accordaoce  with  the  provisions  of  this 
section;  . 

(v)  Excludes  any  current  tax  liability 
related  to  income  accrued  which  is 
directly  related  to  an  asset  otherwise 
deducted  pursuant  to  this  section;  and 

(vi]  Excludes  liabilities  which  would 
be  classified  as  long  term  in  accordance 
with  generally  accepted  accounting 
principles  to  the  extent  of  the  net  book 
value  of  plant,  property  and  equipment 
which  is  used  in  the  ordinary  course  of 
any  trade  or  business  of  the  applicant  or 
registrant  which  is  a  reportable  segment 
of  the  applicant's  or  registrant's  overall 
business  activities,  as  defined  in 
generally  accepted  accounting 
principles,  other  than  in  the  commodity 
futures,  commodity  option,  security  and 
security  option  segments  of  the 
applicant's  or  registrant's  business 
activities:  Provided,  That  such  plant, 
property  and  equipment  is  not  included 
in  current  assets  pursuant  to  paragraph 
(c](2)(v)  of  this  section. 

(d)  •  •  * 

(1)  Equity  capital  means  a  satisfactory 
subordination  agreement  entered  into  by 
a  partner  or  stockholder  which  has  an 
initial  term  of  at  least  3  years  and  has  a 
remaining  term  of  not  less  than  12 
months  if:  (A)  It  does  not  have  any  of 
the  provisions  for  accelerated  maturity 
provided  for  by  paragraphs  {h)(2)(ix)(A), 
{h)(2)(x)[A).  or  (h)(2)(x)(B)  of  this 
section,  or  the  provisions  allowing  for 
special  prepayment  provided  for  by 
paragraph  (h)(2)(vii){B)  of  this  section, 
and  is  maintained  as  capital  subject  to 
the  provisions  restricting  the  withdrawal 
thereof  required  by  paragraph  (e)  of  this 
section,  or  (B) —  the  partnership 
agreement  provides  that  capit£d 
contributed  pursuant  to  a  satisfactory 
subordination  agreement  as  de^ed  in 
paragraph  (h]  of  this  section  shall  in  all 
respects  be  partnership  capital  subject 
to  the  provisions  restricting  the 
withdrawal  thereof  required  by 
paragraph  (e)  of  this  section,  and 
•        •        •        ♦        • 

(e]  No  equity  capital  of  the  applicant 
or  registrant  or  a  subsidiary's  or 
affiliate's  equity  capital  consoUdated 
pursuant  to  paragraph  (f)  of  this  section, 
whether  in  the  form  of  capital 
contributions  by  partners  (including 
amounts  in  the  commodities,  options 
and  securities  trading  accounts  of 
partners  which  are  treated  as  equity 
capital  but  excluding  amounts  in  such 
trading  accounts  which  are  not  equity 
capital  and  excluding  balances  in 
limited  partners'  capital  accounts  in 


excess  of  their  stated  capital 
contributions),  par  or  stated  value  of 
capital  stock,  paid-in  capital  in  excess  of 
par  or  stated  value,  retained  earnings  or 
other  capital  accounts,  may  be 
withdrawn  by  action  of  a  stockholder  or 
partner  or  by  redemption  or  repurchase 
of  shares  of  stock  by  any  of  the 
consolidated  entities  or  through  the 
payment  of  dividends  or  any  similar 
distribution,  nor  may  any  unsecured 
advance  or  loan  be  made  to  a 
stockholder,  partner,  sole  proprietor,  or 
employee  if,  after  giving  effect  thereto 
and  to  any  other  such  withdrawals, 
advances,  or  loans  and  any  payments  of 
payment  obligations  (as  defined  in 
paragraph  (h)  of  this  section)  under 
satisfactory  subordination  agreements 
and  any  payments  of  liabilities  excluded 
pursuant  to  paragraph  (c)(4)(vi)  of  this 
section  which  are  scheduled  to  occur 
within  six  months  following  such 
withdrawal,  advance  or  loan,  either 
adjusted  net  capital  of  any  of  the 
consolidated  entities  would  be  less  than 
the  greatest  of  120  percent  of  the 
appropriate  minimum  dollar  amount 
required  by  i  1.17  or  7  percent  of  the 
amount  required  to  be  segregated 
pursuant  to  the  Act  and  these 
regulations  or,  for  seciuities  brokers  or 
dealers,  the  amount  of  net  capital 
specified  in  Rule  15c3-l(e)  of  the 
Securities  and  Exchange  Commission 
(17  CFR  240.15c3-l(e)),  or  in  the  case  of 
any  applicant  or  registrant  included 
within  such  consolidation,  if  equity 
capital  of  the  applicant  or  registrant 
(inclusive  of  satisfactory  subordination 
agreeements  which  qualify  as  equity 
under  paragraph  (d)  of  this  section) 
would  be  less  than  30  percent  of  the 
required  debt-equity  total  as  defined  in 
paragraph  (d)  of  this  section:  Provided, 
That  this  provision  shall  not  preclude  an 
applicant  or  registrant  from  making 
required  tax  payments  or  preclude  the 
payment  to  partners  of  reasonable 
compensation.  The  Commission  may, 
upon  appUcation  of  the  appUcant  or 
registrant,  grant  relief  fit>m  this 
paragraph  (e)  if  the  Commission  deems 
it  to  be  in  the  public  interest  or  for  the 
protection  of  nonproprietary  accounts. 
***** 

(h)  •  *  • 
(2)  •  •  • 

(vi)  *  •  • 

(C)  The  secured  demand  note 
agreement  may  also  provide  that,  in  lieu 
of  the  procedures  specified  in  the 
provisions  required  by  paragraph 
(h)(2)(vi)(B)  of  this  section,  the  lender, 
with  the  prior  written  consent  of  the 
applicant  or  registrant  and  the 
designated  self-regulatory  organization, 
or,  if  the  applicant  or  registrant  is  not  a 


member  of  a  designated  self-regulatoiy 
organization,  then  the  Commission,  may 
reduce  the  unpaid  principal  amount  of 
the  secured  demand  note:  Provided, 
That  after  giving  effect  to  such  reduction 
the  adjusted  net  capital  of  the  applicant 
or  registrant  would  not  be  less  than  the 
greater  of  7  percent  of  the  funds  required 
to  be  segregated  pursuant  to  the  Act  and 
these  regulations,  or,  for  securities 
brokers  or  dealers,  the  amount  of  net 
capital  specified  in  Rule  15c3- 
ld{B)(6)(iii)  of  the  regulations  of  the 
Securities  and  Exchange  Commission 
(17  CFR  24ai5c3-ld(b)(6)(iii):  Pmvided. 
further,  lliat  no  single  secured  demand 
note  shall  be  permitted  to  be  reduced  by 
more  than  15  percent  of  its  original 
principal  amount  and  after  such 
reduction  no  excess  collateral  may  be 
withdrawn.  No  designated  self- 
regulatory  organization  shall  consent  to 
a  reduction  of  the  principal  amount  of  a 
secured  demand  note  if,  after  giving 
effect  to  such  reduction,  adjusted  net 
capital  would  be  less  than  120  percent  of 
the  appropriate  minimum  dollar  amount 
required  by  this  section. 

(vii)  Pennissive  prepayments  and 
special  prepayments.  (A)  An  applicant 
or  registrant  at  its  option,  but  not  at  the 
option  of  the  lender,  may,  if  the 
subordination  agreement  so  provides, 
make  a  payment  of  all  or  any  portion  of 
the  payment  obligation  thereunder  prior 
to  the  scheduled  maturity  date  of  such 
payment  obligation  (hereinafter  referred 
to  as  a  "prepayment"),  but  in  no  event 
may  any  prepayment  be  made  before 
the  expiration  of  one  year  from  the  date 
such  subordination  agreement  became 
effective:  Pmvided,  however.  That  the 
foregoing  restriction  shall  not  apply  to 
temporary  subordination  agreements 
which  comply  with  the  provisions  of 
paragraph  {h)(3)(v)  of  this  section  nor 
shall  it  apply  to  "special  prepayments" 
made  in  accordance  with  the  provisions 
of  paragraph  {h)(2)(vii)(B)  of  this  section. 
No  prepayment  shall  be  made  if,  after 
giving  effect  thereto  (and  to  all 
payments  oi  payment  obligations  under 
any  other  subordinated  agreements  then 
outstanding,  the  maturity  or  accelerated 
maturities  of  which  are  scheduled  to  fall 
due  widiin  six  months  after  the  date 
such  prepayment  is  to  occur  pursuant  to 
this  provision,  or  on  or  prior  to  the  date 
on  which  the  payment  obligation  in 
respect  to  such  prepayment  is  scheduled 
to  mature  disregarding  this  provision, 
whichever  date  is  earlier]  without 
reference  to  any  projected  profit  or  loss 
of  the  applicant  or  registrant  the 
adjusted  net  capital  of  the  applicant  or 
registrant  is  less  than  the  greater  of  7 
percent  of  the  funds  required  to  be 
segregated  pursuant  to  the  Act  and 
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these  regulations  or,  for  securities 
brokers  or  dealers,  the  amount  of  net 
capital  specified  in  Rule  15c3-ld(b)(7)  of 
the  regulations  of  the  Seciuities  and 
Exchange  Commission  (17  CFR 
240.15c3-ldfb){7)).  or  its  adjusted  net 
capital  is  less  than  120  percent  of  the 
appropriate  minimum  dollar  amount 
required  by  this  section. 
Notwithstanding  the  above,  no 
prepayment  shall  occur  without  the 
prior  written  approval  of  the  designated 
self-regulatory  organization  and  the 
Commission. 

(6)  An  applicant  or  registrant  at  its 
option,  but  not  at  the  option  of  the 
lender,  may,  if  the  subordination 
agreement  so  provides,  make  a  payment 
at  any  time  of  all  or  any  portion  of  the 
payment  obligation  thereunder  prior  to 
the  scheduled  maturity  date  of  such 
payment  obligation  (hereinafter  referred 
to  as  a  "special  prepayment").  No 
special  prepayment  shall  be  made  if, 
after  giving  effect  thereto  (and  to  all 
payments  of  payment  obligations  under 
any  other  subordinated  agreements  then 
outstanding,  the  maturity  or  accelerated 
maturities  of  which  are  scheduled  to  fall 
due  within  six  months  after  the  date 
such  special  prepayment  is  to  occai 
pursuant  to  this  provision,  or  on  or  prior 
to  the  date  on  which  the  payment 
obligation  in  respect  to  such  special 
prepayment  is  scheduled  to  mature 
disregarding  this  provision,  whichever 
date  is  earlier)  without  reference  to  any 
projected  profit  or  loss  of  the  applicant 
or  registrant,  the  adjusted  net  capital  of 
the  apphcant  or  registrant  is  less  than 
the  greater  of  10  percent  of  the  funds 
required  to  be  segregated  pursuant  to 
the  Act  and  these  regulations  or,  for 
securities  brokers  or  dealers,  the  amount 
of  net  capital  specified  in  Rule  15c3- 
ld(c)(5)(ii)  of  the  regulations  of  the 
Securities  and  Exchange  Commission 
(17  CFR  240.15c3-ld(c)(5)(ii)),  or  its 
adjusted  net  capital  is  less  than  200 
percent  of  the  appropriate  minimum 
dollar  amount  required  by  this  section, 
nor  shall  any  special  prepayment  be 
made  if  pre-tax  losses  during  the  latest 
three-month  period  were  greater  than  15 
percent  of  ciirrent  excess  adjusted  net 
capital.  Notwithstanding  the  above,  no 
prepayment  shall  occur  without  the 
prior  written  approval  of  the  designated 
self-regulatory  organization  and  the 
Commission. 

(viii)  Suspended  repayment.  (A)  The 
payment  obligation  of  the  applicant  or 
registrant  in  respect  of  any 
subordination  agreement  shall  be 
suspended  and  shall  not  mature  if,  after 
giving  effect  to  payment  of  such 
payment  obligation  (and  to  all  payments 
of  payment  obligations  of  the  apphcant 
or  registrant  under  any  other 


subordination  agreement(s)  then 
outstanding  which  are  scheduled  to 
mature  on  or  before  such  payment 
obligation),  the  adjusted  net  capital  of 
the  applicant  or  registrant  would  be  less 
than  the  greater  of  6  percent  of  the  funds 
required  to  be  segregated  pursuant  to 
the  Act  and  these  regulations  or.  for 
seciuities  brokers  or  dealers,  the  amoimt 
of  net  capital  specified  in  Rule  15c3- 
ld(b)(8)(i)  of  the  regulations  of  the 
Securities  and  Exchange  Commission 
(17  CFR  240.15c3-ld(b)(8)(i)),  or  its 
adjusted  net  capital  would  be  less  than 
120  percent  of  the  minimum  dollar 
amount  required  by  this  section: 
Provided,  That  the  subordination 
agreement  may  provide  that  if  the 
payment  obligation  of  the  applicant  or 
registrant  thereunder  does  not  mature 
and  is  suspended  as  a  result  of  the 
requirement  of  this  paragraph  (h)(2)(viii) 
of  this  section  for  a  period  of  not  less 
than  six  months,  the  applicant  or 
registrant  shall  then  conunence  the  rapid 
and  orderly  liquidation  of  its  business, 
but  the  right  of  the  lender  to  receive 
payment,  together  with  accured  interest 
or  compensation,  shall  remain 
subordinate  as  required  by  the 
provisions  of  this  section. 

(3)  *  *  • 

(ii)  Notice  of  maturity  or  accelerated 
maturity.  Every  applicant  or  registrant 
shall  immediately  notify  the  designated 
self-regulatory  organization  and  the 
Commission  if,  after  giving  effect  to  all 
payments  of  payment  obligations  under 
subordination  agreements  then 
outstanding  which  are  then  due  or 
matvire  within  the  following  six  months 
without  reference  to  any  projected  profit 
or  loss  of  the  applicant  or  registrant  its 
adjusted  net  capital  would  be  less  than 
120  percent  of  the  minimum  dollar 
amount  required  by  this  section,  or  its 
adjusted  net  capital  would  be  less  than 
the  greater  of  6  percent  of  the  funds 
required  to  be  segregated  pursuant  to 
the  Act  and  these  regulations  or,  for 
securities  brokers  or  dealers,  the  amount 
of  net  capital  specified  in  Rule  15c3- 
ld(c)(2)  of  the  regulations  of  the 
Securities  and  Exchange  Commission 
(17  CFR  240.15c3-ld(c)(2)). 

(v)  Temporary  Subordinations.  To 
enable  an  apphcant  or  registrant  to 
participate  as  an  underwriter  of 
securities  or  undertake  other 
extraordinary  activities  and  remain  in 
compUance  v^th  the  adjusted  net  capital 
requirements  of  this  section,  an 
applicant  or  registrant  shall  be 
permitted,  on  no  more  than  3  occasions 
in  any  12-month  period,  to  enter  into  a 
subordination  agreement  on  a 
temporary  basis  which  has  a  stated  term 


of  no  more  than  45  days  from  the  date 
the  subordination  agreement  became  ° 
effective:  Provided,  That  this  temporary 
relief  shall  not  apply  to  any  applicant  or 
registrant  if  the  adjusted  net  capital  of 
the  applicant  or  registrant  is  less  than 
the  greater  of  7  percent  of  the  funds 
required  to  be  segregated  pursuant  to 
the  Act  and  these  regulations  or,  for 
securities  brokers  or  dealers,  the  amount 
of  net  capital  specified  in  Rule  15c9- 
ld(c)(5)(i)  of  the  Seciuities  and 
Exchange  Commission  (17  CFR 
240.15c3-ld(c)(5)(i)),  or  its  adjusted  net 
capital  is  less  than  120  perce^nt  of  the 
appropriate  minimium  dollar  amount 
required  by  this  section,  or  the  amount 
of  equity  capital  as  defined  in  paragraph 
(d)  of  this  section  is  less  than  the  limits 
specified  in  paragraph  (d)  of  this 
section.  Such  temporary  subordination 
agreement  shall  be  subject  to  all  the 
other  provisions  of  this  section. 

Issued  in  Washington,  D.C.  on  May  18, 
1982,  by  the  Commission. 
Jane  K.  Stuckay, 
Secretary  of  the  Commission. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200, 230, 239  and  274 

[Releasa  Nos.  33-6402,  IC-12434;  File  Na 
87-919] 

Revised  Procedures  for  Processing 
Post-Effective  Amendments  Filed  by 
Separate  Accounts  of  Insurance 
Companies 

AOENCY:  Securities  and  Exchange 

Commission. 

action:  Final  rule  and  amendments  to 

rules  and  forms. 

summary:  The  Securities  and  Exchange 
Commission  today  is  adopting  a  rule 
which  would  permit  most  post-effective 
amendments  to  registration  statements 
filed  by  insurance  company  separate 
accounts  to  become  effective 
automatically,  without  affirmative 
action  by  the  Commission  or  its  staff. 
The  new  rule  will  eliminate  staff  review 
of  certain  routine  filings  by  insurance 
company  separate  accounts,  and  will 
result  in  such  registrants  assuming 
greater  responsibility  for  their 
compliance  with  the  disclosure 
requirements  of  the  federal  securities 
laws  whether  or  not  the  filings  are 
reviewed  by  the  staff.  The  Commission 
is  also  adopting  an  amendment  to  the  < 
rule  governing  automatic  effectiveness 
of  post-effective  amendments  to 
registration  statements  filed  by  open- 
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end  management  investment  companies 
and  unit  investment  trusts  other  than 
insurance  company  separate  accounts. 
This  amendment  provides  such 
investment  company  registrants  with 
greater  flexibility  in  designating  the 
eCfectie  date  of  certain  filings. 

In  connection  with  the  foregoing,  the 
Commission  is  adopting  amendments  to 
the  registration  statement  forms  for 
securities  of  open-end  management 
investment  companies  and  unit 
investment  trusts  and  to  its  Rules  of 
Organization  and  Pro-am  Management 
The  amendments  to  the  registration 
statement  forms  provide  a  format  for 
registrants  to  specify  the  rule  pursuant 
to  which  their  post-effective 
amendments  will  become  effective 
automatically,  and  within  certain 
limitations,  to  choose  an  effective  date. 
Finally,  the  amendment  to  the 
Commission's  Rules  of  Organization  and 
Program  management  delegates  to  the 
staff  the  authority  to  advance  the 
effective  date  of  post-effective 
amendments  filed  pursuant  to  the  new 
rule  and  to  suspend  automatic 
effectiveness  under  the  circumstances 
specified  in  the  rule. 
EFFECTIVE  DATK  June  14, 1982. 

FOR  FinrrHER  information  contact: 

Melville  B.  Cox,  Jr.,  Branch  Chief,  (202) 
272-2060,  Thomas  P.  Lemke.  Acting 
Special  Counsel,  (202)  272-2060,  or 
Aviva  L  Grossman.  Law  Clerk.  (202) 
272-2098  Division  of  Investment 
Management,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street. 
Washington,  D.C  20549. 
SUPPLEMENTARY  INFORMATION:  On 
January  11, 1982.  the  Commission 
published  for  comment  proposed  rule 
486  '  under  the  Securities  Act  of  1933 
("1933  Act")  (15  U.S.C.  77a  et  seq.).»  The 
Commission  also  proposed  an 
amendment  to  paragraph  (a)  of  rule  485  * 
(17  CFR  230.485)  under  1933  Act  and 
related  amendments  to  Form  S-6  (17 
CFR  239.16)  under  the  1933  Act  and 
Form  N-1  (17  CFR  239.15. 17  CFR  274.11) 
under  the  1933  Act  and  the  Investment 
Company  Act  of  1940  ("1940  Act ')  (15 
U.S.C.  80a-l  et  seq.).  Concurrently,  the 
Commission  requested  comment  on 
issues  related  to  its  consideration  of 
whether  to  permit  the  inclusion  of 


'When  proposed,  the  new  rule  was  designated 
468.  However,  during  the  interim  between  the  rule's 
profMsal  and  adoption.  RegulatioD  C  under  the  1933 
Act.  of  which  the  ruie  is  a  part  was  revised.  See 
Securities  Act  Release  No.  6383  (March  3, 1982)  (47 
FR  11819.  March  19. 1982).  As  a  result  of  this 
revision,  the  designation  of  the  rule  has  been 
changed  to  460. 

'Securities  Act  Release  No.  6370  (January  U, 
1982)  (47  FR  3130.  January  22. 1962). 

'This  rule  was  prevlsously  designated  465.  See 
Securities  Act  Release  No.  6383.  note  1.  supra. 


policyholder  ratings  assigned  to 
insurance  companies  by  nationally 
recognized  rating  organizations  in 
registration  statements  and  post- 
effective  amendments  filed  by  insurance 
company  separate  accoimts.  Specific 
comment  was  requested  on  whether  the 
disclosure  of  policyholder  ratings  in 
registration  statements  should  be 
treated  similarly  to  the  disclosure  of 
security  ratings  under  rule  436(g]  under 
die  1933  Act  (17  CFR  230.436(g)).* 

The  Commission  received  four  letters 
of  comment  regarding  the  proposals.*  All 
of  the  commentators  supported  the 
proposed  nde  and  related  amendments. 
However,  one  of  the  commentators 
strongly  opposed  the  inclusion  of 
policyholder  ratings  in  registration 
statements  and  post-effective 
amendments  of  insurance  company 
separate  accoimts.  This  commentator 
asserted  that  policyholder  ratings  are 
not  relevant  to  a  decision  to  buy  a 
variable  annuity  or  variable  life 
insurance  policy  funded  by  an  insurance 
company  separate  account  and.  further, 
that  disclosure  of  such  ratings  may 
serve  to  mislead  investors. 

The  Commission  believes  that  it 
should  give  further  consideration  to  the 
questions  related  to  whether  and  to 
what  extent  disclosure  of  poUcyholder 
ratings  should  be  permitted  in  filings  of 
separate  accounts  and  that  any  action 
regarding  this  matter,  accordingly, 
should  be  deferred.  However,  action 
relating  to  rule  488  and  the  oUier  rule 
and  form  amendments  should  not  be 
delayed  pending  consideration  of  this 
matter.  Therefore,  the  Cojimission 
today  is  adopting  rule  486  and  the 
related  amendments  as  proposed. 
Moreover,  as  stated  in  the  release 
proposing  rule  486,  the  Commission  is 
adopting  an  amendment  to  rule  30-^  of 
its  rules  of  Orgfmization  and  Program 
Management,  delegating  to  the  Director 
of  the  Division  of  Investment 
Management  the  authority  to  advance 


*Aa  recently  amended,  rule  43a(g)  under  the  1933 
Act  provide*  that  certain  security  ratings  prepared 
by  nationally  recognized  statistical  rating 
organizatians  are  not  deemed  part  of  a  registration 
statement  prepared  or  certified  by  a  person  or  a 
report  or  valuation  prepared  or  certified  by  a  person 
within  the  meaning  of  sections  7  and  11  of  the  1933 
Act  (15  US.C.  77(g)  and  77(k)).  Under  this  provisioa 
nationally  recognized  statistical  rating 
organizations  that  assign  security  ratings  to  classes 
of  debt  securities,  convertible  debt  securities  and 
preferred  stock  are  not  required  to  consent  to  the 
use  of  such  ratings  under  section  7  of  the  1933  Act 
and  are  exempt  from  Uability  as  expers  under 
section  11  of  the  1933  Act 

'Two  additional  letters  regarding  the  proposals 
were  filed  wtth  the  Commission  after  the  dose  of 
the  comment  period.  These  letters  are  not  discussed 
herein.  However,  it  is  noted  that  both  letter* 
priocipaUy  addressed  the  question  of  policyholder 
ratings  and  neither  opposed  the  proposals  being 
adopted  today. 


the  effective  date  or  suspend  automatic 
effectiveness  of  post-effective 
amendments  filed  pursuant  to  rule  486. 

The  new  rule  will  permit  most  post- 
effective  amendments  to  registration 
statements  of  insurance  company 
separate  accoimts,  as  defined  in  section 
2(a)(37)  of  the  1940  Act  (15  U.S.C«)a- 
2(a)(37)).  to  become  effective 
automatically.  Under  paragraph  (b)  of 
rule  486,  if  certain  conditions  are 
satisfied,  post-effective  amendments 
filed  by  separate  accoimts  on  Form  N-1 
or  Form  S-8  will  become  effective  either 
immediately  upon  filing  with  the 
Commission  or  on  a  date  within  twenty 
days  from  the  date  of  filing,  as 
designated  by  the  registrant.  The  staff 
will  not  review  or  comment  on  these 
filings  prior  to  their  effectiveness.  All 
other  post-effective  amendments  filed 
by  separate  accounts  will  still  be  subject 
to  staff  review  but,  pursuant  to 
paragraph  (a)  of  the  rule,  will  normally 
become  effective  automatically  either 
sixty  days  after  filing  or  on  a  date  no 
later  than  eighty  days  after  filing,  as 
dfbignated  by  the  registrant  Post- 
effective  amendments  within  this 
category  include  those  that  contain 
disclosure  concerning  a  material  event 
affecting  the  registrant  which  has 
occurred  since  the  latest  of  three  dates: 
the  effective  date  of  the  separate 
account's  registration  statement  the 
effective  date  of  its  most  recent  post- 
effective  amendment  containing  a 
prospectus,  or  the  filing  date  of  a  post- 
effective  amendment  that  has  not  yet 
become  effective. 

Some  of  the  events  that  the 
Commission  considers  material  are 
listed  in  paragraph  (b)  of  the  rule. 
However,  the  list  is  not  intended  to  be 
exhaustive,  and  a  post-effective 
amendment  would  have  to  be  filed 
under  paragraph  (a)  of  the  rule  if  it 
disclosed  any  other  event  that  in  the 
judgment  of  the  registrant  was  materiaL 
The  events  hsted  in  paragraph  (b)  are 
similar  to  those  included  in  rule  485. 
with  some  variations  because  of  the 
special  circumstances  of  separate 
accounts.  In  particular,  rule  486(b)(2)(vii) 
includes  as  a  material  event  any  change, 
including  but  not  limited  to  a  change  in 
the  operations  of  the  separate  account 
or  in  the  rights  of  security  holders,  that 
would  require  the  registrant  to  apply  for 
exemptive  relief  under  the  1940  Act  or 
any  event  for  which  approval  by  the 
Commission  would  be  required  under 
section  11  or  section  26(b)  (15  U.S.C 
80a-26(b))  of  die  1940  Act.  A  second 
distinction  is  found  in  paragraph 
(B)(2Kvi)  of  rule  486.  whit^  specifies 
that  any  substitution  of  securities  held 
by  a  separate  account  organized  as  a 
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unit  investment  trust  is  a  material  event, 
whereas  paragaph  (b)(2)(vi)  of  rule  485 
provides  that  substitutions  of  portfolio 
securities  by  other  unit  investment  trusts 
are  not  automatically  deemed  to  be 
material  unless  they  involve  five  percent 
or  more  of  the  trust's  net  assets.  Finally, 
while  both  rules  contain  provisions 
relating  to  the  resignation  of  directors  of 
and  accountants  for  the  registrant,  in  the 
case  of  separate  accounts  these 
provisions  could,  under  appropriate 
circumstances,  be  triggered  by  the 
resignation  of  a  director  of  or 
accountant  for  the  insurance  company 
as  well. 

New  rule  486,  like  existing  rule  485, 
provides  that,  if  it  appears  to  the 
Commission  that  a  post-effective 
amendment  filed  pursuant  to  rule  486(a) 
may  be  incomplete  or  inaccurate  in  any 
material  respect,  the  operation  of  the 
automatic  effectiveness  provision  may 
be  suspended  upon  written  notice  to  the 
registrant.  Should  the  automatic 
effectiveness  provision  be  suspended 
with  respect  to  a  particular  post- 
effective  amendment,  the  amendments 
would  not  become  effective  until  it  was 
so  declared  by  the  Commission  in 
accordance  with  section  8(c)  of  the  1933 
Act  (15  U.S.C.  77h(c)).  A  hearing  would 
be  held  if  the  registrant  so  requested.* 

The  amendment  to  rule  485  provides 
registrants  filing  post-effective 
amendments  pursuant  to  paragraph  (a) 
of  that  rule  with  greater  flexibility  to  set 
an  effective  date  in  accordance  with 
their  needs.  Specifically,  the  amendment 
permits  registrants  filing  pursuant  to 
rule  485(a)  to  designate  an  effective  date 
later  than  the  sixtieth  day  after  filing  so 
long  as  such  date  is  no  later  than  eighty 
days  after  filing.  Rule  485  will  thus  be 
identical  to  rule  486  in  this  respect.  The 
amendments  to  Forms  N-1  and  S-6 
facilitate  the  implementation  of  rule  486 
and  the  amendment  to  rule  485  by 
requiring  registrants  filing  post-effective 
amendments  on  either  form  to  specify 
the  rule  pursuant  to  which  their    ' 
amendments  will  become  effective  and 
permitting  them,  at  their  option,  to 
designate  an  effective  date  as  permitted 
by  those  rules. 

List  of  Subjects 

Part  200 

Administrative  practice  and 
procedure.  Freedom  of  information. 
Privacy,  and  Securities. 

Part  230 

Reporting  requirements  and 
Securities. 


'For  a  more  detailed  diacussion  of  rule  486  and 
-  the  procedures  relating  thereto,  see  Securities  Act 
Release  No.  6370,  note  2  supra. 


Part  239 

Reporting  requirements  and 
Securities. 

Part  274 

Investment  companies.  Reporting 
requirements  and  Securities. 

Text  of  Amendment  to  Rule  30-5 

I.  Part  200  of  Chapter  II  of  Title  17  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  200-ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

Subpart  A— Organization  and  Program 
Management 

By  revising  paragraph  (b-2)  of 
S  200.30-5  to  read  as  follows: 

9  200.30-5    Delegation  of  Auttiority  to 
Director  of  Division  of  investment 
Management 

(b-2)  With  respect  to  post-effective 
amendments  filed  pursuant  to  paragraph 
(a)  of  rule  485  under  the  Act  (17  CFR 
230.485(a))  and  post-effective 
amendments  filed  ptu-suant  to  paragraph 
(a)  of  rule  486  under  the  Act  (17  CFR 
230.486(a)): 

(1)  To  suspend  the  operation  of  said 
paragraphs  and  to  issue  written  notices 
to  registi'ants  of  such  suspensions; 

(2)  To  determine  such  amendments  to 
be  effective  within  shorter  periods  of 
time  than  the  sixtieth  day  after  the  filing 
thereof. 

Text  of  Rule  486  and  Amendments  to 
Rule  485  and  to  Form  N-1  and  Form  S-6 

n.  Part  230  of  Chapter  n  of  TiUe  17  of 
the  Code  of  Federal  Regulations  is 
hereby  amended  as  follows: 

PART  230-QENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  By  adding  new  9  230.486  as  follows: 

$230,486    Effective  date  of  poet-effectWe 
amendments  filed  by  registered  separate 
accounts  of  Insurance  companlee. 

(a)  Except  as  otherwise  provided  in 
this  section,  a  post-effective  amendment 
to  a  registration  statement  for  an 
offering  of  securities  by  a  registered 
separate  account  as  defined  in  section 
2(a)(37)  of  the  Investment  Company  Act 
of  1940  [15  U.S.C.  80a-2(a)(37)]  shall 
become  effective  on  the  sixtieth  day 
after  the  filing  thereof,  or  such  later  date 
designated  by  the  registrant  on  the 
facing  sheet  of  the  amendment  which 
date  shall  not  be  later  than  eighty  days 
after  the  date  on  which  the  amendment 
is  filed.  Provided,  That  the  Commission, 


having  due  regard  to  the  public  interest 
and  the  protection  of  investors,  may 
declare  an  amendment  filed  pursuant  to 
this  paragraph  effective  on  an  earlier 
date. 

(b)  Except  as  otherwise  provided  in 
this  section,  a  post-effective  amendment 
to  a  registration  statement  for  an 
offering  of  seciuities  by  a  registered 
separate  accoimt  as  defined  in  section 
2(a)(37)  of  the  Investment  Company  Act 
of  1940  (15  U.S.C.  80a-2(a)(37)]  shall 
become  effective  on  the  date  upon 
which  it  is  filed  with  the  Commission,  or 
such  later  date  designated  by  the 
registrant  on  the  facing  sheet  of  the 
amendment,  which  date  shall  not  be 
later  than  twenty  days  after  the  date  on 
which  the  amendment  is  filed.  Provided, 
That  the  following  conditions  are  met: 

(1)  It  is  filed  for  no  purpose  other  than 
one  or  more  of  the  following: 

(i)  Increasing  the  niunber  or  amount  of 
securities  proposed  to  be  offered 
piu-suant  to  section  24(e)(1)  of  the 
Investment  Company  Act  of  1940  [15 
U.S.C  8a-24(e)(l)]; 

(ii)  Registering  an  indefinite  number 
or  amount  of  securities  pursuant  to 
section  24(f)  of  the  Investment  Company 
Act  of  1940  {15  U.S.C.  80a-24(f)]  and 
Rule  24f-2  thereunder  (17  CFR  270.24f=- 
2);  and 

(iii)  Bringing  the  financial  statements 
and  other  information  up  to  date 
pursuant  to  section  10(a)(3)  of  the  Act 
[15  U.S.C  77j(a)(3)]  and,  in  conjunction 
therewith,  making  such  other 
nonmaterial  changes  as  the  registrant 
deems  appropriate: 

(2)  Any  prospectus  filed  as  a  part  of 
such  amendment  does  not  include 
disclosure  relating  to  any  of  the 
following  events  to  the  extent  that  such 
events  have  occurred  since  the  effective 
date  of  the  registrant's  registration 
statement  or  the  effective  date  of  its 
most  recent  post-effective  amendment 
thereto  which  included  a  prospectus, 
whichever  is  later,  unless  such  events 
are  disclosed  in  a  post-effective 
amendment  filed  pursuant  to  paragraph 
(a)  of  this  section  which  has  not  yet 
become  effective: 

(i)  Termination  of  an  investment 
advisory  contract; 

(ii)  A  change  in  the  registrant's 
investment  objectives,  in  any  of  its 
policies  Usted  in  section  8(b)(1)  of  the 
Investment  Company  Act  of  1940  [15 
U.S.C.  80a-8(b)(l)],  or  in  any  other 
investment  policy  which  the  registrant 
deems  fundamental  or  which,  pursuant 
to  section  13  of  the  Investment  Company 
Act  of  1940  (15  U.S.C.  80a-13).  is 
changeable  only  be  shareholder  vote; 
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(iii)  Suspension  of  sales  or 
redemptions  of  securities  issued  by  the 
registered  separate  account; 

(iv)  Resignation  of  any  of  the 
registered  separate  account's  or 
insurance  company's  directors,  uidess 
the  registrant  represents  that  such 
director  did  not  resign  due  to 
disagreement  with  the  registrant  on  any 
matter  relating  to  the  separate  account's 
operations,  policies  or  practices; 

(v)  A  change  in  the  registered 
separate  account's  or  insurance 
company's  independent  public 
accountant  unless  the  registrant 
represents  that  there  were  no 
disagreements  with  the  former 
accountant  on  any  matter  of  accounting 
principles  or  practices  or  financial 
statement  disclosures  pertaining  to  the 
separate  account; 

(vi]  If  the  separate  account  is 
organized  as  a  unit  investment  trust,  any 
substitution  of  securities  held  by  the 
trust;  or 

(vii)  Any  change,  including,  but  not 
limited  to,  a  change  in  the  operations  of 
the  separate  account  or  in  the  rights  of 
security  holders,  that  requires  the 
registrant  to  apply  for  exemptive  relief 
under  the  Investment  Company  Act  of 
1940,  or  an  event  for  which  approval  by 
the  Commission  is  required  under 
sections  11  or  26(b]  of  the  Investment 
Company  Act  of  1940  [15  U.S.C.  80a-ll. 
26(b)]: 

(3)  The  registrant  represents  that  no 
material  event  requiring  disclosure  in 
the  prospectus,  other  than  one  Usted  in 
paragraph  (b)(1)  of  this  section,  has 
occurred  since  the  latest  of  three  dates; 
(i)  the  effective  date  of  the  separate 
account's  registration  statement  (ii)  the 
effective  date  of  its  most  recent  post- 
effective  amendment  to  its  registration 
statement  which  included  a  prospectus: 
or  (iii)  the  filing  date  of  a  post-effective 
amendment  filed  pursuant  to  paragraph 

(a)  of  this  section  which  has  not  yet 
become  effective;  and 

(4)  Such  amendment  recites  on  the 
facing  sheet  thereof  that  the  registrant 
proposes  that  the  amendment  will 
become  effiective  pursuant  to  paragraph 

(b)  of  this  section. 

(c)  No  eimendment  shall  become 
effective  pursuant  to  paragraph  (a)  of 
this  section  if,  prior  to  the  effective  date 
of  such  amendment  it  should  appear  to 
the  Commission  that  the  amenchnent 
may  be  incomplete  or  inaccurate  in  any 
material  respect  and  the  Commission 
furnishes  to  the  registrant  written  notice 
that  the  effective  date  of  the  amendment 
is  to  be  suspended.  Following  such 
action  "by  the  Commission,  the  registrant 
may  file  with  the  Commission  at  any 
time  a  petition  for  review  of  the 
suspension.  The  Commission  will  order 


a  hearing  on  the  matter  if  a  request  for 
such  a  hearing  is  included  in  the 
petition.  If  the  Commission  has 
suspended  the  effective  date  of  an 
amendment  the  amendment  shall 
become  effective  on  such  date  as  the 
Commission  may  determine,  having  due 
regard  to  the  pubUc  interest  and  the 
protection  of  investors. 

(d)  (1)  Except  as  provided  in 
paragraph  {d)(2)  of  this  section  a  post- 
effective  amendment  which  includes  a 
prospectus  shall  not  become  effective 
pursuant  to  paragraph  (a)  of  this  section 
if  a  subsequent  post-effective 
amendment  relating  to  such  prospectus 
is  filed  before  such  amendment  becomes 
effective. 

(2)  A  post-effective  amendment  which 
includes  a  prospectus  shall  become 
effective  pursuant  to  paragraph  (a)  of 
this  section  notwithstanding  the  filing  of 
a  subsequent  post-effective  amendment 
relating  to  such  prospectus.  Provided 
That  such  subsequent  amendment  is 
filed  pursuant  to  paragraph  (b)  of  this 
section.  And  further  provided.  That  such 
subsequent  amendment  designates  as  its 
effective  date  the  date  on  which  the 
prior  post-effective  amendment  shall 
become  effective  pursuant  to  paragraph 
(a)  of  this  section.  If  another  post- 
effective  amendment  relating  to  the 
same  prospectus  is  filed  pursuant  to 
paragraph  (a)  of  this  section  before  the 
prior  amendments  filed  pursuant  to 
para^aphs  (a)  and  (b)  of  this  section 
have  become  effective,  neither  the  prior 
amendment  filed  pursuant  to  paragraph 
(a)  of  this  section  nor  the  amendment 
filed  pursuant  to  paragraph  (b)  of  this 
section  shall  become  effective  pursuant 
to  this  section. 

(e)  The  representations  of  the 
registrant  referred  to  in  paragraphs 
(b)(2)(iv),  (b)(2)(v)  and  (b)(3)  of  this 
section  shall  be  made  by  certification  on 
the  signature  page  of  the  post-effective 
amendment  that  such  amendment  meets 
all  of  the  requirements  for  effectiveness 
pursuant  to  paragraph  (b)  of  this  section. 
If  counsel  prepared  or  reviewed  the 
post-effective  amendment  filed  pursuant 
to  paragraph  (b)  of  this  section,  such 
counsel  shall  furnish  to  the  Commission 
at  the  time  the  amendment  is  filed  a 
written  representation  that  the 
amendment  does  not  contain  disclosures 
which  would  render  it  ineligible  to 
become  effective  pursuant  to  paragraph 
(b). 

2.  By  revising  paragraph  (a)  of 
S  230.485  to  read  as  follows: 

S23a4«5    Ettactiv«ctatoofpo«l-«ffMttv* 
amAndiiMnto  filMI  by  Mrtaki  r^glrtfd 
In  vrtiniu  compwtos. 

(a)  Except  as  otherwise  provided  in 
this  section,  a  post-effective  amendment 


to  a  registration  statement  filed  by  a 
registered  open-end  management 
investment  company  or  unit  investment 
trust  other  than  a  registered  separate 
account  as  defined  in  section  2(a)(37)  of 
the  Investment  Company  Act  of  1940  (15 
U.S.C  80a-2(a)(37)].  shall  become 
effective  on  the  sixtieth  day  after  the 
filing  thereof,  or  such  later  date 
designated  by  the  registrant  on  the 
facing  sheet  of  the  amendment  whicii 
date  shall  not  be  later  than  eighty  days 
after  the  date  on  which  the  amendment 
is  filed.  Provided,  That  the  Commission, 
having  due  regard  to  the  pubUc  interest 
and  the  protection  of  investors,  may 
declare  an  amendment  filed  pursuant  to 
this  paragraph  effective  on  an  earlier 
date. 


in.  Parts  239  and  274  of  Chapter  0  of 
Title  17  of  the  Code  of  Federal 
Regulations  are  hereby  amended  by: 

1.  Amending  the  facing  sheet  of  Form 
N-1,  and  amending  the  signature  page  of 
Form  N-1  as  follows: 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

9239.15    Fonii  N-1  for  opwHWKl 
managemwit  lnv»«ln»nl  compsnlsB 
registered  on  Fonn  N-eA. 

PART  274-FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

9274.11    Fom  N-1,  rsgMratlon  statamMt 
of 


1.  Amendment  to  facing  sheet  After 
"Approximate  Date  of  Proposed  Public 
Offering"  remove  the  following 
language: 

D  Check  box  if  it  is  proposed  that  this 
filing  will  become  effective 
(immediately  upon  filing  or  on  (date)) 
pursuant  to  paragraph  ^b)  of  Rule  485. 

and  add: 

It  is  proposed  that  this  filing  will 
become  effective  (check  appropriate 
box) 

D  immediately  upon  filing  pursuant  to 

paragraph  (b) 
D  on  (date)  pursuant  to  paragraph  (b) 
D  60  days  after  filing  pursuant  to 

paragraph  (a) 
D  on  (date)  pursuant  to  paragraph  (a)  of 

rule  (485  or  486). 

2.  Amendment  to  signature  page.  The 
first  textual  paragraph  under 
"SIGNATURES "  is  amended  as  foUows: 

Pursuant  to  the  requirements  of  the 
Securities  Act  of  1933  (and)  (or)  the 
Investment  Company  Act  of  1940  the 
Registrant  (certifies  that  it  meets  all  of 
the  requirements  for  effectiveness  of  this 
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Registo^tion  Statement  pursuant  to  rale 
(485(b)  or  486(b))  under  the  Securities 
Act  of  1933  and)  has  duly  caused  this 
Registration  Statement  to  be  signed  on 
its  behalf  by  the  undersigned,  thereunto 
duly  authorized,  in  the  City  of 

,  and  State  of , 

on  the day  of .  19 . 

3.  Amending  the  facing  sheet  of  Form 
S-6  and  4,  amending  the  signature  page 
of  Form  S-6  as  follows: 

PART  239— FORMS  PRESCRfBEO 
UNDER  THE  SECURITIES  ACT  OF  1933 

§  239.16    Foim  S-6,  for  unR  Investment 
trusts  registered  on  Form  N-8B-2. 

3.  Amendment  to  facing  sheet  After 
"Name  and  address  of  agent  for  service" 
remove: 

D  Check  box  if  it  is  proposed  that  this 

filing  wiU  become  effective 

(immediately  upon  Hling  or  on  (date)] 

pursuant  to  paragraph  (b)  of  Rule  485. 
and  add: 

It  is  proposed  that  this  filing  will 
become  effective  (check  appropriate 
box) 
D  immediately  upon  filing  pursuant  to 

paragraph  (b) 
D  on  (date)  pursuant  to  paragraph  (b) 
D  60  days  after  filing  pursuant  to 

paragraph  (a) 
D  on  (date)  pursuant  to  paragraph  (a)  of 

role  (485  or  480). 

2.  Amendment  to  signature  page.  The 
first  textual  paragraph  under 
"SIGNATURES"  is  amended  as  follows: 

Pursuant  to  the  requirements  of  the 
Securities  Act  of  1933,  the  registrant, 
•  *  *  (certifies  that  it  meets  all  of  the 
requirements  for  effectiveness  of  thas 
Registration  Statement  pursuant  to  rule 
(485(b)  or  48e(b))  under  the  Securities 
Act  of  1933  and)  has  duly  caused  this 
registration  statement  to  be  signed  aa  its 
behalf  by  the  endersigned  thereunto 
duly  authorized,  and  its  seal  to  be 
hereunto  affixed  and  attested,  all  in  the 
City  of .  and  Stat?  of 


19- 


-,  on  the day  of  ■ 


Statutory  Authority 

The  Commission  hereby  adopt*  nde 
488  and  amendments  to  rule  485,  Form 
N-1,  and  Form  S-6  pursuant  to  the 
provisions  of  sections  7, 8  and  19(a)  of 
the  Securities  Act  of  1933  (15  U.S.C.  77g, 
77h  and  77s(a))  and  sections  8  and  38(a) 
of  the  Investment  Company  Act  of  1940 
(15  U.S.C.  80a-8  and  80a-37(a)).  Further, 
the  Commission  hereby  amends  nile  30- 
5  pursuant  to  authority  contained  in  the 
Act  of  August  30. 1962,  Pub.  L  No.  87- 
592.  76  Stat.  394  (15  U.S.C.  78d-l.  78d-2) 
and  section  38  of  the  investment 


Company  Act  of  1©40  (15  U.S.C  «0a-»7j. 

By  the  Goimnisskm. 
George  A.  ntzsanmoas. 

Secretajy. 
May  14. 1982. 

|FR  Doc  B-13BI1  Tiled  S-Z1-82: 8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Intamal  Revenue  Service 
26  CFR  Part  6a 

[T.  D.  7817] 

Income  tax;  Modification  of 
Regulations  Relating  to  Mortgage 
Sul>sidy  Bonds 

agency:  Internal  Revenue  Service, 

Treasury. 

action:  Temporary  regulations. 

summary:  This  document  contains 
temporary  income  tax  regulations 
relating  to  the  tax-exempt  status  of 
interest  on  mortgage  subsidy  bonds. 
These  regulations  affect  all  purchasers 
and  governmental  issoers  of  tax-exempt 
housing  bonds.  The  changes  made  by 
these  regulations  are  necessary  to 
modify  certain  provisions  contained  in 
the  present  temporary  regulations. 
DATE:  lliese  temporary  regulatioiM  are 
effective  for  govemni^Ual  obligations 
issued  after  April  24, 197a 
FOR  FURTt4ER  MFONMATION  CONTACT 
Har^  T.  Flanagan  of  the  Legislation 
and  RegeJations  Divieian.  Office  of  the 
Chief  Counsel,  Internal  Revenue 
Service.  1111  Consbtution  Avenue.  NW., 
Washington,  D.C.  20224  (Attrition: 
CC:LR:T)  (202-566-3294). 
SUPPt^EMCNTARY  INFORMATKHC 

Background 

This  document  contains  amendments 
to  the  temporary  regulations  relating  to 
mortgage  sabsidy  bonds  under  section 
103A  oi  the  Internal  Revenue  Code  of 
1954.  Hieee  amendments  modify 
Treaeury  Decision  7780,  published  in  the 
Federal  RafMar  for  July  1. 1961  (46  FR 
34311).  which  provided  regidations 
under  section  103A  of  the  Code.  Section 
103A  was  enacted  by  the  Omnibus 
Reconciliation  Act  of  1980  (Pub.  L  96- 
499,  94  StaL  2660).  The  temporary 
regulations  provided  by  this  document 
will  remain  in  effect  until  superseded  by 
final  regulations  on  this  sub)ect 

Explanation  of  Provisions 

Section  VGA  of  the  Internal  Revenue 
Code  of  1954  provides  that  a  mortgage 
subsidy  bond  shall  be  treated  as  an 
obligatk>n  not  described  in  section 


103(a)  (1)  or  {t).  As  such,  the  interest  on 
a  mortgage  subsidy  bond  is  not 
excludable  from  gross  income.  However, 
under  section  103A(b)(2)  a  qualified 
mortgage  bond  and  a  qualified  veterans' 
mortgage  bond  shall  not  be  treated  as  a 
mortgage  subsidy  bond,  and  the  interest 
thereon  is  excludable  from  gross 
income. 

Presendy,  |  6a.l03A-2(b)(5)(iii) 
provides  that  the  population  of  all  areas 
of  chronic  eccHiomic  distress  may  not 
exceed  20  percent  of  the  total  State 
population.  The  amendment  provided  by 
this  Treasury  decision  deletes  this 
restriction. 

The  temporary  regulations  under 
S  6a.l03A-2(b)(5](vi)  are  amended  so  as 
to  clarify  that,  odier  than  for  purposes  of 
determining  the  amount  of  proceeds 
which  are  required  to  be  used  for 
residences  in  areas  of  chronic  economic 
distress  or  for  purposes  of  the  extended 
temporary  period,  an  area  of  chronic 
economic  distress  which  is  approved 
vnthin  3  mooths  prior  to  the  date  of 
issue  w  after  the  date  of  issue  may  be 
taken  into  acxxnmt  for  an  obligation. 
Evaloation  of  the  effectiveness  of 
these  regulations  will  be  based  on 
comments  received  frmn  offices  within 
the  TVeesnTy  and  the  Internal  Revenue 
Service,  oAer  governmental  agencies, 
and  the  public. 

Non-AppiiaAiaa  of  ExacoliTa  Order 
12291 

The  Treasury  De|>artment  has 
determined  that  this  temporary 
regulation  is  not  subject  to  review  under 
Executive  Order  12291  or  the  Treasury 
and  OMB  implementation  of  the  Order 
dated  April  28. 1982. 

Ikaffing  Inf oraiation 

The  principal  audior  of  these 
temporary  regulations  is  Harold  T. 
Flanagan  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
o^ices  of  the  Internal  Revenue  Service 
and  Treasury  Department  participated 
in  developing  the  regulations,  on  matters 
of  both  substance  and  style. 

List  of  Subjects  in  28  CFR  Part  6a 

Bonds,  Income  taxes.  Mortgages, 
Veterans. 

Adoption  of  Amendments  to  die 
Regidations 

Accordingly,  28  CFR  Part  6a  Is 
amended  as  follows: 


Federal  Register  /  Vol.  47.  No.  100  /  Monday.  May  24.  1982  /  Rules  and  Regulations  22361 


PART  6«— TEMPORARY 
REGULATIONS  UNDER  TITLE  II  OF 
THE  OMNIBUS  RECONCILIATION  ACT 
OF  1980 

Section  6a.l03A-2  is  amended  by 
removing  the  first  sentence  in  the  flush 
material  under  subdivision  (D)  of 
paragraph  (b)(5)(iii)  and  by  adding  new 
provisions  at  the  end  of  paragraph 
(b)(5)(vi).  The  added  provisions  read  as 
follows: 

S6a.103A-2    Qualified  mortgage  bond. 
•        *        *        «        • 

i)  Definitions  and  special 


fb)Ite/i 

\Ies'  *  * 


ru. 

(5)  Areas  of  chronic  economic 
distress.  *  »  • 

(vi)  *  *  *  Residences  located  in  areas 
designated  as  areas  of  chronic  economic 
distress  approved  in  accordance  with 
this  subparagraph  within  such  3-month 
period  or  after  the  date  of  issue, 
however,  may  be  treated  as  targeted 
area  residences.  However,  for  purposes 
of  paragraph  (h)(2),  relating  to  the 
specified  portion  of  proceeds  to  be 
placed  in  targeted  areas,  and  paragraph 
(i)(3){ii)(A),  relating  to  the  1V4  year 
temporary  period,  only  areas  approved 
as  areas  of  chronic  economic  distress  in 
accordance  with  this  subparagraph  at 
the  time  of  issue  may  be  taken  into 
consideration. 
***** 

There  is  a  need  for  immediate 
guidance  with  respect  to  the  provisions 
contained  in  this  Treasury  decision.  For 
this  reason,  it  is  found  impracticable  to 
issue  it  with  notice  and  pubhc  procedure 
under  subsection  (b)  of  section  553  of 
title  5  of  the  United  States  Code  or 
subject  to  the  effective  date  limitation  of 
subsection  (d)  of  that  section. 

This  Treasury  decision  is  issued  under 
the  authority  contained  in  section  7805 
of  the  Internal  Revenue  Code  of  1954 
(68A  Stat  917;  28  U.S.C.  7805). 
Roscoe  L  Egger.  Jr., 
Commiasioner  of  Internal  Revenue. 

Approved  May  14. 1982. 
John  E.  Ch«poton. 
Assistant  Secretory  of  the  Treasury. 

IFR  Doc  l£-l«US  FUed  S-l»42: 4:S3  pm| 
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Office  of  Foreign  Assets  Control 
31 CFR  Part  535 

Iranian  Asaets  Control  Regulations: 
Survey  of  Tangible  Property  In  Which 
Iran  Has  An  Interest 

AOENCV:  Office  of  Foreign  Assets 
Control.  Treasury. 
action:  Final  rule. 


summary:  The  Office  of  Foreign  Asseto 
Control  is  amending  the  Iranian  Assets 
Control  Regulations  to  require  that 
tangible  property  census  reports  (Forms 
TFR-625)  be  filed  no  later  than  July  1. 
1982  by  any  person  subject  to  the 
jurisdiction  of  the  United  States  who  has 
an  interest  in,  or  who,  between 
November  14. 1979.  and  January  19, 
1981.  had  in  his  custody,  control  or 
possession,  tangible  property  in  which 
there  was  or  is  any  interest  of  Iran  or  an 
Iranian  entity.  The  purpose  of  this 
census  is  to  provide  the  United  States 
Government  with  information  it  may  use 
in  promoting  the  resolution  of  disputes 
with  Iran,  preparing  submissions  to  the 
Iran-United  States  Claims  Tribunal  and 
formulating  appropriate  policies  to  deal 
with  tangible  properties. 
EFFECTIVE  DATE:  May  20, 1982.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C.  3507. 
the  information  collection  requirements 
of  Form  TFR-625  which  are  imposed  by  • 
this  final  rule  have  been  or  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB).  Form 
TFR-625  is  not  effective  until  OMB 
approval  has  been  obtained 
FOR  FURTHER  INFORMATION  CONTACT: 
Loren  Dohm,  Chief.  Census  Unit,  Office 
of  Foreign  Assets  Control.  Department 
of  the  Treasury.  Washington.  D.C  20220, 
Tel.:  (202)  376-0968. 
SUPPLEMENTARY  INFORMATION:  Copies 
of  Form  TFR-625.  "Report  on  Tangible 
Property  in  Which  Iran  Has  An 
Interest,"  are  being  sent  to  persons  who 
have  submitted  materials  to.  or  made 
inquiries  of.  the  Office  of  Foreign  Assets 
Control  indicating  that  they  have  an 
interest  in  or  control  over  such  property. 
Other  persons  required  to  report  or 
otherwise  interested  in  obtaining  copies 
of  the  form  and  instructions  may  do  so 
from  the  nearest  regional  Federal 
Reserve  Bank  or  from  the  Office  of 
Foreign  Assets  Control  Department  of 
the  Treasury.  Washington,  D.C.  20220. 

Forms  are  to  be  completed  in 
triplicate  and  two  copies  are  to  be 
returned  in  a  set  to  Unit  625.  Office  of 
Foreign  Assets  Control  Department  of 
the  Treasury.  Washington,  D.C  20220  by 
July  1. 1982.  Reporting  under  these 
sections  is  mandatory.  Observance  of 
yie  filing  deadline  is  very  important 
Persons  required  to  report  on  Form 
TFR-625  include,  but  are  not  limited  to, 
all  persons  who  reported  holding 
tangible  property  as  of  March  31. 1980. 
on  Treasury  Department  Form  TFR-615. 
"Census  of  Blocked  Iranian  Assets." 
Form  TFR-«25  should  be  filed  not  only 
as  to  tangible  property  currenUy  held  by 
U.S.  persons  but  also  as  to  any  such 
property  which  was  formerly  held  and 


has  since  been  transferred  to  Iran  or  has 
been  the  subject  of  other  disposition 
pursuant  to  Treasury  license  or 
otherwise. 

Reports  filed  on  TFR-625  are  regarded 
as  privileged  and  confidential.  This 
census  requirement  is  informational  in 
nature,  and  the  Treasury  Department 
does  not  regard  statements  made  on 
Form  TFR-625,  in  and  of  themselves,  to 
be  determinative  of  ownership  rights  to 
reported  property.  For  example,  the 
reporting  of  an  asserted  Iranian  interest 
in  property  does  not  constitute  a 
recognition  on  the  part  of  the  reporter  of 
the  validity  of  such  an  interest 
Statements  made  on  TFR-625  are 
without  prejudice  to  the  reporter's  right  ' 
to  assert  or  contest  interests  in  repwrted 
property  or  to  make  claims  relating  to 
such  property  in  an  appropriate  forum. 

TTie  information  from  the  census  ma^ 
be  used  as  background  to  discussions 
with  the  Government  of  Iran  concerning 
implementation  of  the  January  19. 1981 
Algiers  Accords  and  in  preparation  of 
United  States  submissions  to  the  Iran- 
United  States  Claims  Tribunal.  In 
appropriate  cases,  certain  information 
collected  on  this  census  may  be  shared 
with  Iran  or  included  in  submissions  to 
the  Claims  Tribunal. 

Since  this  amendment  involves  a 
foreign  affairs  function,  the  provisions  of 
the  Administrative  Procedure  Act  5 
U.S.C  553,  requiring  notice  of  proposed 
rulemaking,  opportimity  for  public 
participation,  and  delay  in  effective  date 
are  inappUcable.  Similarly,  because  the 
regulation  is  issued  with  respect  to  a 
foreign  affairs  function  of  the  United 
States,  it  is  not  subject  to  Executive 
Order  12291  of  February  17, 1981, 
dealing  with  federal  regulation. 

List  of  Subjects  in  31  CFR  Part  535 

Iran,  Foreign  assets  conht)l 

PART  535— IRANIAN  ASSETS 
CONTROL  REGULATIONS 

31  CFR  Part  535  is  amended  as 
follows: 
Section  535.625  is  added  as  follows: 

SS3S.62S    Reports  on  Fonn  TFR-S2S. 

(a)  Requirement  for  report  Reports  on 
Form  TFR-625  are  hereby  required  to  be 
filed  on  or  before  July  1, 1982,  in  the 
manner  prescribed  herein,  with  respect 
to  all  tangible  property  subject  to  the 
jurisdiction  of  the  United  States  or  in  the 
possession  or  control  of  any  person 
subject  to  the  jurisdiction  of  the  United 
States  at  any  time  between  November 
14, 1979,  and  January  19. 1981,  in  which 
Iran  or  an  Iranian  entity  has  or  has  had 
any  interest  or  asserted  interest 
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(b)  Who  must  report.  Reports  on  Fomi 
TFR-625  must  be  filed  by  any  person,  or 
the  successor  to  such  person,  subject  to 
the  jurisdiction  of  the  United  States  who 
has  an  interest  in,  or  who,  between 
November  14. 1979,  and  January  19. 
1981.  had  in  his  custody,  control,  or 
possession,  directly  or  indirectly,  in  trust 
or  otherwise,  tangible  property  in  which 
there  was  or  is  any  direct  or  indirect 
interest  or  an  asserted  interest  of  Iran  or 
an  Iranian  entity.  This  includes,  but  is 
not  limited  to.  all  persons  who  reported 
holding  tangible  property  as  of  March 
31, 1980  on  Treasury  Department  Form 
TFR-615.  "Census  of  Blocked  Iranian 
Assets." 

(c)  Filing  Form  TFR-625.  Reports  on 
Form  TFR-625  shall  be  prepared  in 
triplicate.  On  or  before  July  1. 1982.  two 
copies  shall  be  sent  in  a  set  to  Unit  625. 
Office  of  Foreign  Assets  Control. 
Department  of  the  Treasury, 
Washington.  D.C.  20220.  The  third  copy 
must  be  retained  with  the  reporter's 
records. 

(d)  Certification.  Every  report  on  Form 
TFR-625  shall  contain  the  certification 
required  in  Part  D  of  the  Form.  Failure  to 
complete  the  certification  shall  render 
the  report  ineffective,  and  the 
submission  of  such  a  report  shall  not 
constitute  compliance  with  this  section. 

(e)  Confidentiality  of  reports.  Reports 
on  Form  TFR-625  are  regarded  as 
privileged  and  confidential. 

(Sees.  201-207,  91  Stat  1828,  50  U.S.C  1701- 
1706;  E.O.  No.  12170,  44  FR  65729;  EO.  No. 
12205,  45  FR  24099;  EO.  No.  12211.  45  FR 
26605;  E.O.  No.  12276,  46  FR  7913;  E.O.  No. 
12279.  48  FR  7919;  E.O.  No.  12280.  46  FR  7921; 
E.O.  No.  12281,  48  FR  7923:  E.O.  No.  12282.  46 
FR  7925;  and  EO.  No.  12294,  46  FR  14111) 

Dated:  May  20, 1982. 
Raymond  W.  Konan, 
Chief  Counsel,  Acting  Director. 

Approved: 
lohn  M.  Walker,  Jr.. 
Assistant  Secretary. 

|FR  Doc.  82-14209  Filed  S-aO-82:  4:27  pa] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
IA-5-FRL-2115-21 

Approval  and  Promulgation  of 
Imptementatlon  Plans;  Illinois 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rulemaking. 

summary:  On  August  31, 1981,  the 
Illinois  Environmental  Protection 
Agency  (lEPA)  submitted  a  revision  to 


the  Illinois  State  Implementation  Plan 
(SIP)  to  tl)e  EPA  in  the  form  of  a  July  9, 
1981  Order  of  the  Illinois  Pollution 
Control  Board  (IPCB)  R77-15  amending 
Chapter  2  of  the  IPCB  Rules  and 
Regulations  by  establishing  Rule 
204(c)(1)(E).  Rule  204(c)(1)(E)  establishes 
sulfur  dioxide  (SOt)  emission  limitations 
for  solid  fuel  combustion  sources  having 
actual  heat  input  not  greater  than  250 
million  BTU's  per  hour  owned  or 
operated  by  Bemis  Company,  Inc., 
Celotex  Corporation  or  Sherex 
Corporation.  The  limit  established  by 
Rule  204(c)(1)(E)  is  5.5  lbs  SOj/MMBTU. 
On  November  17, 1981  lEPA  submitted 
additional  information  in  support  of  the 
proposed  revision.  EPA  published  a 
notice  of  proposed  rulemaking  on  this 
action  March  5, 1982  (47  FR  9479).  There 
were  no  public  commetns  received  by 
the  agency.  Therefore,  EPA  today 
announces  final  rulemaking  to  approve 
this  action. 

EFFECTIVE  DATE:  This  final  ndemaking 
becomes  effective  on  June  23, 1982. 
ADDRESSES:  Copies  of  the  SIP  revision 
are  available  at  the  follpwing  addresses 
for  review: 
Eavironmental  Protection  Agency, 

Region  V,  Air  Programs  Branch,  230 

South  Dearborn  Street,  Chicago, 

Illinois  60604. 
Illinois  Environmental  Protection 

Agency,  2200  Churchill  Road, 

Sprin^ield,  Illinois  82706. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Emstein,  Regulatory  Analysis 
Section,  Air  Programs  Branch,  Region  V, 
U.S.  Environmental  Protection  Agency, 
230  South  Dearborn  Street,  Chicago, 
Illinois  60604,  (312)  886-6038. 
SUPPLEMENTARY  INFORMATION:  On 
August  31, 1981.  the  lEPA  submitted  to 
EPA  a  July  9, 1981 IPCB  Order  (R-77-15) 
as  a  SIP  revision.  The  Order  amended 
Rule  204(c)(1)  of  Chapter  2  of  the  IPCB 
Rules  and  Regulations  by  establishing 
Rule  204(c)(1)(E)  which  reads  as  follows; 

Rule  204(c)  Sulfur  Dioxide  Emission  for 
Existing  Fuel  Combustion  Sources 

(1)  Solid  Fuel  Burned  Exclusively 


(E). 

Not  withstanding  any  other  provision 
of  this  rule,  no  person  shall  cause  or      . 
allow  the  emission  of  sulfur  dioxide  into 
the  atmosphere  in  any  1-hour  period 
from  any  existing  solid  fuel  combustion 
source  located  in  the  Peoria  major 
metropolitan  area  and  having  an  actual 
heat  input  not  greater  than  250  million 
BTU  per  hour,  owned  or  operated  by 
Bemis  Company.  Inc.,  Celotex 
Corporation  or  Sherex  Corporation  to 
exceed  5.5  pounds  per  million  BTU  of 


actual  heat  input  on  or  after  July  20, 
1981. 

The  Order  established  SOj  emission 
limits  for  the  small  coal-fired  boilers 
owned  by  Bemis  Company.  Inc.,  Celotex 
Corporation  or  Sherex  Corporation. 
These  boilers,  under  Rule  204(c)(1)(E) 
are  now  subject  to  an  emission  limit  of 
5.5  lbs  SO2/MMBTU. 

DSPA  submitted  copies  of  several 
modeling  analyses,  a  State  operating 
permit,  transcripts  of  State  hearings  and 
other  documents  on  August  31, 1981  and 
on  November  17, 1981  to  support  this  SIP 
revision. 

In  the  March  5. 1982  (47  FR  9479) 
Federal  Register,  EPA  proposed 
approval  of  lUinois  Rule  204(c)(1)(E)  as 
contained  in  IPCB  Order  R-77-15  as  a 
SIP  revision.  There  were  no  public 
comments  received  by  the  Agency. 

lEPA  provided  adequate  technical 
support  to  demonstrate  that  the 
emission  limitation  of  5.5  Ibs/MMBTU 
for  the  coal-fired  boilers  with  actual 
heat  input  less  than  250  MMBTU/hr  at 
Bemis,  Celotex  and  Sherex  will  not 
interfere  with  attainment  and 
maintenance  of  the  SO»  NAAQS. 
Therefore,  EPA  approves  Illinois  Rule 
204(c)(1)(E)  as  contained  in  IPCB  Order 
R-77-15  as  a  SIP  revision. 

Insofar  as  interstate  transport  of  SOi 
emissions  is  concerned,  the  Agency's  air 
quality  models  are  not  considered 
accurate  beyond  50  km  from  the 
80urce(8)  and  thus  it  is  not  possible  to 
quantify  the  SOi  impact  of  the  Peoria 
sources  on  distant  states.  However,  the 
SOi  emissions  from  Bemis,  Celotex  and 
Sherex  should  not  have  an  adverse 
impact  on  SOi  air  quality  in  any  other 
state.  The  total  maximum  allowable  SOj 
emissions  from  these  industrial  boilers 
are  relatively  small  (less  than  10,000 
tons  per  year)  and  the  emissions  range 
transport  of  SOt  from  these  sources 
should  not  be  significant  and  should  not 
have  an  adverse  impact  on  the  SO«  air 
quality  in  any  other  State  (Iowa,  120  km 
away,  is  the  closest  state  to  the  Peoria 
area.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  (60  days  from  today).  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides,  Nitrogen  dioxide.  Lead, 
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Particulate  matter.  Carbon  monoxide, 
Hydrocarbons. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Illinois  was  approved  by  the  Director  of  the 
Federal  Register  on  July  1, 1981. 

(Sees.  110  and  172  of  the  Act,  as  amended  (41 
U.S.C.  7410  and  7502)) 

Dated:  May  11, 1982. 

Anne  M.  Gorsuch, 

A  dministralOT. 

PART  52~APPR0VAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Title  40  of  the  Code  of  Federal 
Regulations,  Chapter  I  Part  52  is 
amended  as  follows: 

Subpart  O— Illinois 

Section  52.720(c)  is  amended  by 
adding  subparagraph  (32)  to  read  as 
follows: 

§  S2.720    Identification  of  the  plan. 

***** 

(c)  *  *  * 

***** 

(32)  On  August  31, 1981,  the  State  of 
Illinois  submitted  a  revision  to  the 
Illinois  State  Implementation  Plan  in  the 
form  of  a  July  9, 1981,  Order  of  the 
Illinois  Pollution  Control  Board  (R-77- 
15).  This  Order  creates  Rule  204(c)(1)(E) 
which  establishes  sulfur  dioxide  (SOi  ] 
emission  limitations  of  5.5  Ibs/SO/ 
MMBTU  for  solid  fuel  combustion 
sources  having  actual  heat  input  not 
greater  than  250  million  BTU's  per  hour 
owned  or  operated  by  Bemis  Company, 
Inc.,  Celotex  Corporation  or  Sherex 
Corporation.  On  November  17, 1981,  the 
State  submitted  additional  information 
in  support  of  this  revision. 
***** 

|FR  Doc.  8Z-141I3  riled  5-Z1-8Z;  8:43  am) 
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[WH-FRL-2125-4] 
40  CFR  Part  123 

Approval  of  West  Virginia's  NPOES 
Program 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  of  approval  of  the  State 
of  West  Virginia's  application  to 
participate  in  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
program. 

summary:  This  document  announces 
that  on  May  10, 1982,  the  Administrator 
for  the  Environmental  Protection 
Agency  (EPA)  approved  the  State  of 
West  Virginia's  request  to  administer 


the  National  Pollutant  EMscharge 
Elimination  System  (NPDES)  program 
within  the  State.  This  approval  is  based 
on  a  request  from  the  State  of  West 
Virginia  to  administer  the  program  and  a 
determination  by  the  EPA  Administrator 
that  the  West  Virginia  program  for  the 
control  of  discharges  into  the  navigable 
waters  within  their  jurisdiction  satisfies 
the  requirements  of  section  402(b)  of  the 
Clean  Air  Act. 

DATE:  This  approval  is  effective  May  10, 
1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Allen  Danzig,  Permits  Division  (EN-336), 
U.S.  Environmental  Protection  Agency, 
401  M  Street  SW.,  Washington,  D.C 
20460,  202-755-0750. 

SUPf>LEMENTARY  INFORMATION:  The 

Clean  Water  Act  (33  U.S.C  1251,  et  seq.) 
established  the  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
under  which  permits  are  issued  for  the 
discharge  of  pollutants  from  point 
sources  into  the  waters  of  the  United 
States.  Initially,  the  Enviroimiental 
Protection  Agency  (EPA)  issues  these 
permits.  States  may  be  authorized  to 
administer  the  NPDES  program  for 
discharges  into  navigable  waters  within 
their  jurisdiction  if  the  Administrator  of 
EPA  determines  that  the  State  program 
satisfies  the  requirements  of  section 
402(b)  of  the  Clean  Water  Act.  With  the 
passage  of  the  1977  amendents  to  the 
Clean  Water  Act,  State  NPDES 
programs  must  include  a  pretreatment 
program  and  the  authority  to  regulate 
Federal  facilities. 

On  February  16, 1982,  EPA  published 
notice  of  West  Virginia's  request  to 
administer  the  NPDES  program  in  the 
Federal  Register  (47  FR  6662).  A  public 
hearing  was  held  in  Charleston,  West 
Virginia  on  Maroh  18, 1982  to  solicit 
comments  on  the  proposed  authorization 
of  the  West  Virginia  program.  EPA  has 
prepared  a  response  to  these  comments 
which  has  been  incorporated  into  West 
Virginia's  submittal  package  and  may  be 
reviewed  by  the  public  at  the  West 
Virginia  Department  of  Natural 
Resources,  Division  of  Water  Resoiu-ces. 
1201  Greenbrier  St.,  Charleston,  West 
Virginia  25305  and  at  the  EPA,  Region  III 
Office,  Water  Enforcement  Branch, 
Enforcement  Division,  6th  and  Walnut 
Streets.  Philadelphia,  PA  19106,  from 
9:00  a.m.  to  4:00  p.m.,  Monday  through 
Friday,  excluding  holidays. 

Today's  Federal  Register  notice  is  to 
announce  the  approval  of  the  State  of 
•  West  Virginia's  NPDES  program, 
including  its  pretreatment  program  and 
Federal  facilities  authority. 


Federal  Register  Notice  of  Approval  of 
SUte  NPDES  Programs  or  ModificatioiM 

Under  the  Consolidated  Permit 
Regulations  (45  FR  33290.  May  19, 1980), 
EPA  will  provide  Federal  Register  notice 
of  any  action  by  the  Agency  approving 
or  modifying  a  State  NPDES  program. 
The  following  table  will  provide  the 
public  with  an  up-to-date  Ust  of  the 
status  of  NPDES  permitting  authority 
throughout  the  country. 
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West  Virginia.. ._ 

05/10/82 
11/26/79 
05/18/81 

OS/10/82 

WKmrMin 

12/24/80 

VVyominB. 

Review  Under  the  Regulatory  Flexibility 
Act  and  Executive  Order  12291 

Under  the  Regulatory  FlexibiUty  Act, 
EPA  is  required  to  prepare  a  Regulatory 
FlexibiUty  Analysis  for  all  rules  which 
may  have  a  significant  impact  on  a 
substantial  number  of  smaU  entities.  The 
approval  of  the  West  Virginia  NPDES 
permit  program  merely  transfers 
responsibiUty  for  administration  of 
permitting  facilities  from  the  Federal  to 
the  State  government.  No  new 
substantive  requirements  are 
established  by  this  action.  Therefore, 
this  notice  does  not  have  a  significant 
impact  on  a  substantial  number  of  smaU 
entities.  It  does  not  trigger  the 
requirement  of  a  Regulatory  Flexibility 
Analysis. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  3  of  Executive 
Order  12291. 
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list  of  Subjects  in  40  CFR  Part  123 

Hazardous  materials,  Indians — lands, 
Reporting  requirements,  waste  treatment 
and  disposal.  Water  pollution  control, 
Water  supply.  Intergovernmental 
relations.  Penalties.  Confidential 
business  information. 

Dated:  May  10, 1982. 
JohnE.  Daniel, 
Acting  Administrator. 

[PR  Doc  82-13757  Hied  S-Zl-SS  S:4S  am| 
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Federal   Register 
Vol.  47.  No.  100 
Monday.  May  24,  1982 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put)(ic  of  the 
proposed  issuance  of  rufes  and 
regulatiom.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  tt>e  adoption  of  the  final 
rules. 


DEPARTMEffT  OF  ENERGY 
Economic  Regulatory  Administration 

10  CFR  Parts  501, 504,  and  506 
[Docket  No.  ERA-R-82-02) 

Powerplant  and  Industrial  Fuel  Use  Act 
of  1978;  Proposed  Revision  of  Final 
Rules  for  Existing  Facilities 

AGENCY:  Economic  Regulatory 
Administration  (DOE). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  proposing  to  revise  its  final 
rules  implementing  Title  III  of  the 
Powerplant  and  Industrial  Fuel  Use  Act 
of  1978  (FUA  or  the  Act)  to  conform 
them  to  current  DOE  policy  regarding 
the  issuance  of  prohibition  orders  to 
existing  major  fuel  burning  installations 
(Mrais)  and  to  delete  generally  the 
regulations  implementing  the 
exemptions  to  prohibition  orders  for 
both  MFBI's  and  certain  existing  electric 
powerplants. 

If  adopted,  these  proposals  would  (1) 
remove  all  substantive  and  procedural 
regulations  applicable  to  existing 
MFBI's;  and  (2)  remove  the  exemption 
provisions  applicable  to  existing 
powerplants.  Through  this  notice.  DOE 
invites  public  comments  on  the 
proposed  revisions. 

DATES:  Written  comments  are  due  on  or 
before  July  8, 1982. 

ADDRESS:  All  comments  should  be 
addressed  to  Office  of  Hearings 
Management  of  the  Economic 
Regulatory  Administration,  Department 
of  Energy,  at  the  address  provided  in  the 
Supplementary  Information  section, 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Constance  L.  Buckley,  Fuels  Conversion 
Division — Fuels  Programs,  Economic 
Regulatory  Administration,  Forrestal 
Building.  1000  Independence  Avenue, 
SW..  Room  GA-093,  RG-62, 
Washington,  D.C.  20585,  (202)  252- 
1774 

Henry  K.  Garson  (Office  of  the  General 


Counsel),  Department  of  Energy, 
Room  6B-178,  Forrestal  Building.  1000 
Independence  Avenue.  SW., 
Washington.  D.C.  20585.  (202)  252- 
2967 

SUPPLEMENTARY  INFORMATION: 

I.  Background  and  Proposals 

II.  Procedural  Matters 

I.  Background  and  Proposak 

On  June  9, 1981.  DOE  issued  a  notice 
of  proposed  ruelmaking  (46  FR  31216, 
June  12, 1981).  aimed  at  simplifying  the 
administrative  procedures  and 
exemption  criteria  applicable  to  owners 
or  operators  of  new  and  existing 
powerplants  and  MFBI's  subject  to  the 
prohibitions  of  FUA.  These  rules,  as 
applicable  to  the  new  facilities 
regulatory  program  under  FUA,  were 
adopted  in  final  form  on  November  30. 
1981  (46  FR  59872,  December  7. 1981) 
(final  rules).  Final  rules  were  not 
promulgated  at  that  time  applicable  to 
existing  facilities  because  on  August  13. 
1981.  the  President  signed  info  law  the 
Onmibus  Budget  Reconciliation  Act 
(Pub.  L  97-35)  (OBRA),  §  1021  of  which 
substantially  amended  section  301  of 
FUA,  relating  to  the  prohibitions 
applicable  to  existing  electric 
powerplants.  Specifically,  under  the  new 
section  301,  the  so-caUed  "off  gas" 
provisions  of  FUA  were  deleted  and  the 
prohibition  order  process  was 
substantially  amended.  Therefore,  DOE 
decided  to  defer  consideration  of 
existing  facilities  issues  until  a  later 
date.  In  the  Notice  promulgating  the 
final  rules  (46  FR  59872,  December  7, 
1981),  DOE  indicated  that  it  would  soon 
propose  a  rulemaking  applicable  to 
existing  facilities  that  would  be  aimed 
toward  a  "reduction  of  regulatory 
burdens  *  *  *  and  elimination  of 
unnecessary  regulatory  intervention  in 
fuel  choice  decisions  by  the  private 
sector." 

On  November  27. 1981,  DOE  gave 
notice  of  its  proposals  to  implement  the 
OBRA  amendments  (applicable  only  to 
existing  electric  powerplants)  by 
amending  10  CFR  Parts  500.  501  and  504 
to  conform  to  the  changes  in  the  statute 
(46  FR  58052).  These  amendments  were 
finalized  at  47  FR  17037  (April  21. 1982) 
(the  OBRA  regulaUons). 

DOE  has  reviewed  its  regulations  for 
obtaining  exemptions  under  FUA  from 
prohibition  orders  applicable  to  existing 
powerplants  (10  CFR  Parts  501  and  504) 
in  light  of  the  following  circumstances: 

Under  section  301  of  FUA,  as 


amended,  certification  of  a  powerplant's 
coal  capability  by  the  owner  or  operator 
is  strictly  voluntary,  and  DOE's  issuance 
of  a  prohibition  order  to  an  existing 
powerplant  is  contingent  upon  the  filing 
of  such  a  certification,  with  which  DOE 
can  concur.  This  necessarily  means  that, 
since  the  order  issuing  proceeding  is 
now  embarked  up>on  voluntarily,  rather 
than,  as  formerly,  involimtarily.  only 
those  owners  or  operators  of 
powerplants  who  want  to  receive 
prohibition  orders  will  obtain  them. 

Furthermore,  §  501.52(d),  consistent 
with  OBRA,  permits  a  certifying 
powerplant  to  amend  its  certification  at 
any  time  prior  to  the  effective  date  of 
the  prohibitions  (set  out  in  the  final 
prohibition  order)  to  take  account  of 
changes  in  relevant  facts  and 
circumstances,  so  that,  after  the 
proceeding  is  underway  or  even 
administratively  completed,  the 
powerplant  may  prevent  the 
prohibitions  from  iaking  effect  by 
bringing  to  DOE's  attention  the 
existence  of  changed  circumstances 
which  would  terminate  the  proceeding 
or  bring  about  the  withdrawal  of  the 
order. 

Under  these  circumstances,  no  need 
exists  for  DOE  to  exercise  its  section  301 
authority  in  the  future  to  grant  or  deny 
exemption  requests  to  certifying 
powerplants  issued  proposed 
prohibition  orders  that  cannot,  for  valid 
reasons  (bases  for  exemption),  bum  coal 
as  their  primary  energy  source. 
Accordingly,  IDGE  believes  that  the 
regulations  in  10  CFR  Parts  501  and  504 
applicable  to  exemption  proceedings  for 
powerplants  can  be  properly  rescinded 
and  removed  from  the  Code  of  Federal 
Regulations.  Hie  rescission  shall  not 
affect  the  rights  of  any  party  to  a  final  or 
proposed  prohibition  order  issued  under 
the  former  section  301.  For  these  cases, 
and  these  cases  alone,  these  rules  shall 
continue  in  effect  (10  CFR  Parts  501  and 
504,  as  published  at  45  FR  53682,  on 
August  12, 1980).  In  particular,  the 
owner  or  operator  of  an  electing 
powerplant  named  in  a  prohibition  order 
issued  under  former  section  301  may  use 
the  procedures  in  10  CFR  Pari  501. 
Subpart  G  (10  CFR  501.100  et  seq.)  for 
requesting  that  DOE  modify  or  rescind 
such  prohibition  order  to  meet 
significantly  changed  circumstances 
with  respect  to  the  applicability  of  the 
prohibition  to  the  affected  facility. 

Further,  in  keeping  with  the 
Department's  announced  policies  it  will 
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no  longer  issue  involuntary  conversion 
orders  to  MFBI's  as  authorized  by 
section  302  of  FUA.  Therefore,  the 
Department  proposes  to  discontinue  the 
discretionary  program  authorized  by 
section  302  of  FUA  through  rescission  of 
the  regulations  implementing  that 
program.  Accordingly,  the  prohibition 
and  exemption  provisions  of  Parts  501. 
504  and  506*  applicable  to  existing 
MFBI's  are  proposed  here  to  be 
rescinded  and  removed  from  the  Code  of 
Federal  Regulations.  The  rescission 
shall  not  affect  the  rights  of  any  party  to 
a  Bnal  or  proposed  prohibition  order 
issued  under  section  302  of  the  Act.  For 
these  cases,  and  these  cases  only,  the 
rules  shall  remain  in  effect  (10  CFR  Parts 
501  and  504,  published  at  45  FR  53682, 
on  August  12, 1980,  and  10  CFR  Part  506, 
S  506.35.  published  at  44  FR  43176,  on 
July  23, 1979].  DOE  intends  to  complete 
its  work  in  Hnalizing  prohibition  orders 
to  MFBI's  in  receipt  of  proposed 
prohibition  orders  only  where  the  owner 
or  operator  of  the  MFBI  wishes  the 
process  to  continue.  If,  at  a  future  date, 
DOE  determines  that  a  different  policy 
is  necessary  regarding  the  issuance  of 
prohibition  orders  and  exemptions  to 
existing  MFBI's,  new  procedural  and 
substantive  requirements  will  be 
adopted  pursuant  to  normal  rulemaking 
procedures. 

U.  Procedural  Matters 

A.  Written  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  data  or  comments  with 
respect  to  the  issues  addressed  in  this 
NOPR.  Comments  should  be  identified 
on  the  outside  envelope  and  on  the 
documents  submitted  with  the 
designation:  "Powerplant  and  Industrial 
Fuel  Use  Act  Docket  No.  ERA-R-82-02." 
Fifteen  copies  should  be  submitted.  All 
comments  received  will  be  available  for 
public  inspection  in  the  Office  of 
Hearings  Management,  Federal  Building, 
Room  7146, 12th  and  Pennsylvania 
Avenue,  NW.,  Washington,  D.C., 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday.  All 
comments  received  on  or  before  July  8, 
1982  will  be  considered. 

If  you  wish  to  submit  any  information 
or  data  which  you  consider  to  be 
confidential  you  must  comply  with 
DOE's  freedom  of  information 
regulations  (10  CFR  Part  1004).  DOE 
reserves  the  right  to  determine  the 
confidential  status  of  the  information  or 
data  and  to  treat  it  according  to  its 
determination. 


'  llie  cogeneration  exemption  provision  is 
currently  in  interim  itatui  at  10  CFR  SOeJS. 


B.  Section  102  of  the  National 
Environmental  Policy  Act  (NEPA) 

DOE  has  determined  that  the 
proposed  removal  of  the  prohibition 
order  and  exemption  provisions,  as 
described  above,  will  not  change  the 
status  quo  and,  therefore,  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  section  102(2)(C) 
of  NEPA.  Accordingly,  the  preparation 
of  an  Environmental  Impact  Statement 
for  this  proposal  is  not  required. 

C.  Executive  Order  No.  12291 

DOE  has  determined  that  these 
proposed  regulations  are  not  a  major 
rule  under  Executive  Order  No.  12291, 
which  requires  the  preparation  of  a 
Regulatory  Impact  Analysis  for 
proposed  major  regulations.  These 
proposals  will  not  be  likely  to  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more.  DOE  foresees  no  major 
increase  in  costs  or  prices  for 
consumers,  industries,  geographic 
regions  or  Federal,  state  or  local 
government  agencies.  DOE  does  not 
consider  it  likely  that  the  proposals  will 
result  in  significant  adverse  effects  on 
competition,  employment,  investment,  or 
productivity.  Therefore,  no  Regulatory 
Impact  Analysis  is  required. 

The  proposals  were  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  at  least  10  days  prior 
to  publication  in  the  Federal  Register. 

D.  Regulatory  Flexibility  Act 

DOE  certifies  that  these  proposals,  if 
adopted,  will  not  negatively  impact 
firms  that  are  "small  entities"  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  for  the  reasons  discussed  in 
paragraph  C,  above.  Therefore.  EM3E  is 
not  required  to  publish  an  initial 
regulatory  flexibility  analysis  pursuant 
to  section  603  of  that  Act. 

List  of  Subjects 

10  CFR  Part  501 

Administrative  practice  and 
procedure.  Business  and  industry. 
Electric  powerplants,  Energy 
conservation.  Natural  gas.  Petroleum. 

10  CFR  Parts  504.  506 

Business  and  industry.  Electric 
powerplants.  Energy  conservation. 
Natural  gas.  Petroleum. 

(Department  of  Energy  Organization  Act  Pub. 
L.  95-91.  91  Stat.  565  (42  U.S.C.  7107  el  8eq.]; 
Powerplant  and  Industrial  Fuel  Use  Act  of 
1978,  Pub.  L  95-620,  92  Stat.  3289  (42  U.S.C. 
8301  et  seq.y.  Omnibus  Budget  Reconciliation 
Act  of  1981  (Pub.  L  97-35;  Executive  Order 
No.  12009  (42  FR  46267  (September  15, 1977))) 


Issued  in  Washington,  D.C.  on  May  13, 
1982. 
Raybum  Hanzlik. 

Administrator,  Economic  Regulatory 
Administration. 

In  consideration  of  the  foregoing. 
Parts  501.  504.  and  506.  Subchapter  E. 
"Alternate  Fuels"  of  Chapter  II.  Title  10 
of  the  Code  of  Federal  Regulations,  are 
proposed  to  be  amended  as  set  forth 
below. 

PART  501— ADMINISTRATIVE 
PROCEDURES  AND  SANCTIONS 

For  the  reasons  set  out  in  the 
preamble,  Part  501  of  Chapter  II,  Title  10 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  shown. 

1.  By  revising  the  table  of  contents  as 
follows: 


Subpart  E — Prohibition  Rules  and  Orders 
Subpart  F— {Reserved] 


Sec  ■ 

501.51    Prohibitions  by  order — ^Existing 
Electing  Powerplants. 

•  *         •         *         * 

2.  By  revising  §§  501.31(b)  and 
501.33(b)  to  read  as  follows: 

S  50U1    Written  comments. 

*  *         «         *         * 

(b)  Existing  facilities.  Except  as  may 
be  provided  elsewhere  in  these 
regulations,  ERA  shall  provide  a  period 
of  at  least  45  days  for  submission  of 
written  comments  concerning  a 
proposed  prohibition  rule  or  order  or  a 
petition  for  a  permit.  In  the  case  of  a 
proposed  prohibition  rule  or  order 
issued  to  an  existing  electing 
powerplant,  ERA  shall  also  provide  for  a 
period  of  at  least  45  days  for  submission 
of  written  comments  concerning  a 
Tentative  Staff  Analysis.  This  period 
shall  commence  on  the  day  after 
publication  of  the  Notice  of  Availability 
of  Tentative  Staff  Analysis  in  the 
Federal  Register.  In  the  case  of 
prohibition  order  proceedings  for 
certifying  powerplants  under  section  301 
of  FUA,  as  amended,  ERA  shall  provide 
a  period  of  at  least  45  days,  beginning 
the  day  after  the  Notice  of  Acceptance 
of  certification  is  published,  for 
submission  of  written  comments 
concerning  the  certification  and  ERA's 
proposed  prohibition  order,  and  requests 
for  public  hearings.  Prohibition  order 
proceedings  imder  section  301,  as 
amended  by  OBRA.  will  have  only  one 
period  of  45  days,  since  no  Tentative 
Staff  Analysis  will  be  prepared.  The 
comment  period  may  be  extended  by 
ERA  in  accordance  with  §  501.7.  See 
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§  501.52(b)  of  this  Part  for  further 
information  with  respect  to  the  comment 
period.  Written  comments  shall  be  filed 
in  accordance  with  S  501.7. 

S  501.33    RaquMts  for  a  public  hearing. 

(b)  Existing  po^yerplants.  In  the  case 
of  a  petition  for  an  exemption  bom  a 
prohibition  imposed  by  a  final  rule  or 
order  issued  by  ERA  to  an  electing 
powerplant  under  former  sections  of 
Title  ID  of  FUA  or  a  petition  for  a  permit 
under  §  504.1,  any  interested  person 
may  submit  a  written  request  that  ERA 
convene  a  public  hearing  in  accordance 
with  section  701  of  FUA  within  45  days 
after  the  notice  of  the  filing  of  a  petition 
is  published  in  the  Federal  Register.  In 
the  case  of  proposed  prohibition  rule  or 
order  issued  to  an  electing  powerplant 
under  former  section  301,  the  45  day 
period  in  which  to  request  a  public 
hearing  shall  commence  upon  the 
publication  of  the  Notice  of  AvaUabihty 
of  the  Tentative  Staff  Analysis.  In  the 
case  of  a  proposed  prohibition  order  to 
be  issued  to  certifying  powerplants 
under  section  301  of  FUA,  as  amended, 
the  45  day  period  in  which  to  request  a 
public  hearing  commences  upon 
publication  of  the  Notice  of  Acceptance 
of  certification.  This  time  limit  may  be 
extended  at  the  discretion  of  ERA  in 
accordance  with  S  501.7. 

3.  By  amending  §  501.51  by  revising 
the  title,  introductory  text  of  paragraph 
(a),  paragraph  (b)(2]  and  (3),  and 
paragraph  (d)(2)(ii]  to  read  as  follows: 

§  501.51    Prohibitions  by  order— existing 
electing  powerplants. 

(a)  ERA  may  prohibit  by  order  the  use 
of  petroleum  or  natural  gas  as  a  primary 
energy  source  or  in  amounts  in  excess  of 
the  minimum  amount  necessary  to 
maintain  reliability  of  operation 
consistent  with  reasonable  fuel 
efficiency  in  an  existing  electing 
powerplant,  if: 
***** 

(2)  Pursuant  to  section  701  of  FUA, 
prior  to  the  issuance  of  final  order  to  an 
electing  powerplant,  ERA  shall  publish  a 
proposed  order  in  the  Federal  Register 
together  with  a  statement  of  the  reasons 
for  the  order.  In  the  case  of  a  proposed 
order  that  would  prohibit  the  use  of 
petroleum  or  natural  gas  as  a  primary 
energy  source,  the  finding  required  by 
former  section  301(b)(l]  of  the  Act  shall 
be  published  with  such  proposed  order. 

(3)  ERA  shall  provide  a  period  for  the 
submission  of  written  comments  of  at 
least  three  months  after  the  date  of  the 
proposed  order.  During  this  period,  the 
recipient  of  the  proposed  order  and  any 


other  interested  person  must  submit  any 
evidence  that  they  have  determined  at 
that  time  to  suport  their  respective 
positions  as  to  each  of  the  findings  that 
ERA  is  required  to  make  under  former 
section  301(b]  of  the  Act  A  proposed 
order  recipient  may  submit  additional 
new  evidence  at  any  time  prior  to  the 
close  of  the  public  comment  period 
which  follows  publication  of  the 
Tentative  Staff  Analysis  or  prior  to  the 
close  of  the  record  of  any  pubUc  hearing, 
whichever  occurs  later.  A  request  by  the 
proposed  order  recipient  for  an 
extension  of  the  three  month  period  may 
be  granted  at  ERA'S  discretion. 

(d)  •  •  • 

(2)  *  *  * 

(ii)  Sufiicient  information  for  ERA  to 
make  the  findings  required  by  former 
section  301fb)  of  FUA. 

Subpart  F— {Reserved] 

4.  By  removing  and  reserving  Subpart 
F. 

PART  504— EXISTING  POWERPLANTS 

For  reasons  set  out  in  the  preamble. 
Part  504  of  Chapter  II.  Title  10  of  the 
Code  of  Federal  Regulations  is  amended 
as  shovvm. 

1.  By  revision  the  table  of  contents  as 
follows: 

Sul^Mrt  B — Prohibitioiw 


Sec 

504.7    Prohibitions  against  excessive  use  of 
petroleum  or  natural  gas  in  mixtures- 
Electing  Powerplants. 

2.  By  revising  §  504.2  to  read  as 
follows: 

§  504.2    Purpose  and  scope. 

(a)  Sections  504.5,  504.6,  and  504.8, 
below,  set  forth  the  prohibitions  that 
ERA,  pursuant  to  §  301  of  the  Act,  as 
amended,  may  impose  upon  existing 
powerplants  after  a  review  of  the 
certification  and  prohibition  order 
compUance  schedule  submitted  by  the 
owner  or  operator  of  a  powerplant 
Sections  504.5  and  504.8  are  explanatory 
sections,  and  S  504.6  provides  die 
informational  requirements  necessary  to 
support  the  certification. 

(b)  Sections  504.6,  and  504.7.  below, 
also  set  forth  the  prohibitions  that  ERA 
may  impose  upon  electing  powerplants. 
pursuant  to  former  section  301  (b)  and 
(c)  of  FUA,  where  ERA  can  make  the 
findings  as  to  the  unit's  technical 
capability  and  financial  feasibility  to 
use  coal  or  another  alternate  fuel  as  a 
primary  energy  source.  The  prohibitions 
may  be  made  to  apply  to  electing 
powerplants  unless  an  exemption  is 


granted  by  ERA  under  the  provisions  of 
the  Final  Rule  for  Existing  Fadhties  (10 
CFR  Parts  50a  501,  and  504]  published  at 
45  FR  53682.  on  August  12. 1980.  Any 
person  who  owns,  controls,  rents  or 
leases  an  existing  electing  powerplant 
may  be  subject  to  the  prohibitions 
imposed  by  and  the  sanctions  provided 
for  in  the  Act  or  these  regulations,  if 
ERA  can  make  the  findings  required  by 
former  section  301  (b)  and  (c)  of  FUA. 

3.  By  amending  S  504.6  by  revising  the 
introductory  text  of  paragraph  (a)  and  of 
paragraphs  (b).  (c)(1),  (d),  (e).  and  the 
introductory  text  to  paragraph  (f)  (retain 
all  footnotes)  to  read  as  follows: 

1504.6    ProMtitlons  by  order  (caee4>y 


(a)  ERA  may  prohibit  by  order,  the 
use  of  natiu^l  gas  or  petroleum  as  a 
primary  energy  source  in  existing 
powerplants  under  certain 
circiunstances.  In  the  case  of  certifying 
powerplants  tmder  section  301  of  the 
Act  as  amended,  the  petitioner  must 
present  evidence  to  support  the 
certification,  required  by  S  504.6  (c),  (d), 
(e),  and  (f).  In  the  case  of  electing 
powerplants,  ERA  must  make  the 
following  findings  required  by  S  504.6 
(c),  (d),  (e),  and  (f).  in  order  to  issue  a 
prohibition  order  to  the  unit  pursuant  to 
former  section  301  (b)  or  (c): 

Jl)  •  •  * 

(b)  In  the  case  of  electing 
powerplants,  EPA  must  make  a 
proposed  finding  regarding  the  technical 
capabihty  of  a  unit  to  use  alternate  fuel 
as  identified  in  subsection  (a)(1)  above 
prior  to  the  date  of  publication  of  the 
notice  of  the  proposed  prohibition.  ERA 
will  publish  this  finding  in  the  Federal 
Register  along  with  the  notice  of  the 
proposed  prohibition. 

(c)  Technical  capability.  (1)  In  the 
case  of  electing  and  certifying 
powerplants,  ERA  will  consider 
"technical  capability"  on  a  case-by-case 
basis  on  order  to  make  the  required 
findinc.  In  the  case  of  a  certifying 
powerplant  the  powerplant  should 
present  information  to  support  the 
certification  relevant  to  the 
considerations  set  forth  below.  ERA  will 
consider  the  ability  of  the  unit  fit>m  the 
point  of  fuel  intake  to  physically  sustain 
combustion  of  a  given  fuel  and  to 
maintain  heat  transfer. 


(d)  Substantial  physical 
modifications.  In  the  case  of  electing 
and  certifying  powerplants,  ERA  will 
make  its  determination  on  whether  a 
physical  modification  to  a  unit  is 
"substantial"  on  a  case-by-case  basis.  In 
the  case  of  certifying  powerplants,  ERA 
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will  consider  the  following  factors  set 
forth  below  for  the  purpose  of 
concurrence  in  the  certification.  ERA 
will  consider  physical  modifications 
made  to  the  unit  as  "substantial"  where 
warranted  by  the  magnitude  and 
complexity  of  the  engineering  task  or 
where  the  modification  would  impact 
severely  upon  operations  at  the  site. 
ERA  will  not,  however,  assess  physical 
modification  on  the  basis  of  cost. 

(e)  Substantial  reduction  in  rated 
capacity.  In  the  case  of  electing  and 
certifying  powerplants,  ERA  will  make 
this  determination  on  the  basis  of  the 
following  factors.  A  certifying 
powerplant  should  present  information 
to  support  its  certification  regarding 
these  factors  in  order  for  ERA  to  make 
its  review  for  concurrence. 


(4)  In  assessing  whether  a  unit's 
derating  is  not  substantial.  ERA  will 
consider  the  impact  of  a  reduction  in 
rated  capacity  of  the  unit  taking  into 
consideration  all  necessary 
appurtenances  such  as  air  pollution 
control  equipment  required  to  bum  an 
alternate  fuel  in  compliance  with 
environmental  requirements  expected  to 
be  applicable  at  the  date  the 
prohibitions  continued  in  the  final 
prohibition  order  become  effective. 
However,  the  potential  order  recipient 
may  raise  in  rebuttal  the  impact  of 
derating  on  the  site  at  which  the  unit  is 
located  and  on  the  system  as  well  as  on 
the  unit  itself,  if  under  paragraph  (e)  of 
this  section  or  case-by-case,  if  under 
paragraph  (e)(3]  of  this  section. 

(f)  Financial  feasibility.  In  the  case  of 
certifying  and  electing  powerplants, 
ERA  will  make  this  finding  based  on  the 
following  considerations.  A  certifying 
powerplant  should  present  information 
to  support  its  certification  relevant  to 
these  factors  in  order  for  ERA  to  make 
its  review  for  concurrence.  Conversion 
of  a  unit  to  bum  coal  or  an  alternate  fuel 
shall  be  deemed  financially  feasible  if 
the  firm  has  the  actual  abilify  to  obtain 
sufficient  capital  to  finance  the 
conversion,  including  all  necessary  land, 
coal  and  ash  handling  equipment, 
pollution  control  equipment,  and  all 
other  necessary  conversion 
expenditures,  without  violating  legal 
restrictions  on  its  ability  to  raise  debt  or 
equity  capital.  EPA  will  consider  any 
economic  or  financial  fadors  presented 
by  the  proposed  order  recipient  in 
determining  the  firm's  ability  or  inability 
to  finance  the  conversion  including,  but 
not  limited  to,  the  following: 

4.  By  removing  the  Note  and  revising 
the  title  and  paragraph  (a)  of  §  504.7  to 
read  as  follows:     . 


"S  504.7    ProMbWtona  tgatnat  MC«ssiv«  us* 
of  pctrdmim  or  natural  gas  in  mixtures- 
Electing  Powsrplanta. 

(a)  In  the  case  of  electing 
powerplants,  if  ERA  finds  that  it  is 
technically  and  financially  feasible  for  a 
unit  to  use  a  mixture  of  petroleum  or 
natural  gas  and  an  alternate  fuel  as  its 
primary  energy  source,  ERA  may 
prohibit,  by  order,  the  use  in  that  unit  of 
petroleum  or  natural  gas,  or  both,  in 
amounts  exceeding  the  minimum 
amount  necessary  to  maintain  reliability 
of  operation  consistent  with  maintaining 
reasonable  fuel  efflciecy  of  the  mixture. 
•        «        *        *        * 

6.  By  removing  and  reserving  Subparts 
C  D,  and  E  to  read  as  follows: 

Subpart  C— {Reserved] 
Subpart  D— (Reserved] 

Subpart  E— {Reserved] 

For  the  reasons  set  out  in  the 
preamble.  Part  506  of  Chapter  II,  Title  10 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  set  forth 
below. 

PART  506— {RESERVEDl 

By  removing  and  reserving  Part  506. 

[FR  Ooc  BZ-14071  Filed  S-Zl-82:  S:4&3iii| 
BILLINQ  CODE  e490-01-M 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

10  CFR  Part  1605 

Proposed  Council  Open  Meetings 
Procedures 

agency:  Pacific  Northwest  Electric 
Power  and  Conservation  Plarming 
Council  (Northwest  Power  Planning 
Council). 

ACTION:  Proposed  mle. 

summary:  The  Council  proposes  the 
following  procedures  regarding  open 
meetings  under  the  Government  In  the 
Sunshine  Act  (Pub.  L  94-409)  and 
invites  written  comment  on  those 
proposed  procedures. 

DATES:  Comments  must  be  submitted  on 
or  before  June  23. 1982. 
Al>ORESSES:  Send  comments  to:  James  F. 
Fell.  General  Counsel,  Northwest  Power 
Planning  Council,  700  S.W.  Taylor.  Suite 
200,  Portland.  Oregon  97205. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  F.  Fell.  General  Counsel, 
Northwest  Power  Planning  Council, 
(503)  222-5161. 


SUPPI^MENTARV  INFORMATION:  By 

passage  of  the  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  Pub.  L  96-501. 94 
Stat.  2897. 16  U.S.C.  839.  et  seq.  (the 
"Northwest  Power  Act").  Congress 
provided  for  the  establishment  of  the 
Pacific  Northwest  Electric  Power  and 
Conservation  Planning  Council  (the 
"Council"),  a  regional  agency  composed 
of  two  gubernatorial  appointees  each 
from  the  states  of  Idaho,  Montana, 
Oregon  and  Washington.  Congress 
provided  in  section  4(a)(4)  of  the 
Northwest  Power  Act  that  with  respect 
to  "open  meetings,  the  Federal  laws 
applicable  to  open  meetings  in  the  case 
of  the  Federal  Energy  Regulatory 
Commission  shall  apply  to  the  Council 
to  the  extent  appropriate."  The 
procedures  to  be  used  by  the  Council 
were  adopted  from  Federal  Energy 
Regulatory  Commission  open  meetings 
procedures. 

List  of  Subjects  in  10  CFR  Fart  1605 

Sunshine  Act. 
(Sec.  4,  Pub.  L  9&-501  (16  U.S.C  8396)) 

Dated  May  14, 1982. 
Edward  Sheets, 

Executive  Director. 

10  CFR,  Chapter  XVI,  is  proposed  to 
be  amended  by  adding  a  new  Part  1605 
to  read  as  follows: 

PART  1605— PROCEDURES  UNDER 
THE  GOVERNMENT  IN  THE  SUNSHINE 
ACT 


1605.101 
1605.102 
1605.103 
1605.104 
1605.105 
1605.106 


Purpose. 
DeHnitions. 
Open  meetings. 
Notice  of  meetings. 
Closed  meetings. 
Procedures  to  close  meetings. 
Authority:  Sec.  4.  Pub.  L  96-^01  (16  U.S.C. 
839b). 


S  1605.101    Purpose. 

The  purpose  of  these  provisions  is  to 
set  forth  the  Council  procedures  for 
conduct  of  its  official  business  in 
accordance  with  the  provisions  of  5 
U.S.C.  552b.  The  Council  may  waive  the 
provisions  set  forth  in  this  subpart  to  the 
extent  authorized  by  law. 

§1605.102    Definitions. 

(a)  Definitions.  For  purposes  of  these 
procedures: 

(1)  "Meeting"  means  the  deliberations 
of  at  least  a  quonmi  of  the  Council 
where  such  deliberations  determine  or 
result  in  the  joint  conduct  of  official 
Council  business,  except  that  such  term 
does  not  include  deliberations  to 
determine  whether  to  conduct  a  closed 
meeting. 
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(2)  "Portion  of  a  meeting"  means  the 
consideration  during  a  meeting  of  a 
particular  topic  or  item  separately 
identified  in  the  notice  of  Council 
meeting  described  in  S  1605.104. 

(3)  "Qpe/j"when  used  in  the  context 
of  a  Council  meeting  or  a  portion 
thereof,  means  the  public  may  attend 
and  observe  the  deliberations  of  the 
Council  during  such  meeting  or  portion 
of  a  meeting  consistent  with  the 
provisions  of  S  1605.103. 

(4)  "Closed"  when  used  in  the  context 
of  a  Coimcil  meeting  or  a  portion 
thereof  means  that  the  pubUc  may  not 
attend  or  observe  the  deliberations  of 
the  Council  during  such  meeting  or 
portion  of  such  meeting. 

§  1605.103    Open  meetings. 

(a)  General  Rule.  Except  as  provided 
in  S  1605.106,  meetings  of  the  Council 
will  be  open  meetings. 

(b)  Public  Participation  in  Open 
Meetings. 

[1]  Members  of  the  public  are  invited 
to  listen  and  observe  at  open  meetings. 

(2)(i)  Subject  to  the  provisions  of  this 
paragraph  (b),  members  of  the  public 
may  record  discussions  at  Council 
meetings  by  means  of  electronic  or  other 
devices  (including  tape  recorders, 
stenotype,  stenomask,  or  shorthand). 
The  photographing  of  Council  meetings 
by  still  or  movie  camera,  or  by  video 
taping  j»  permitted  so  long  as  such 
activity  does  not  interfere  with  Council 
proceedings. 

(ii)  Due  to  the  limited  space  of  some  of 
the  Council's  meeting  rooms  and  the 
necessity  of  maintaining  order,  use  of 
recording  or  photographic  equipment 
which  would  require  the  user  to  move 
about  the  room  during  the  meeting  must 
be  limited.  Recording  and  photographic 
equipment  may  be  set  up  and  used  only 
in  the  public  areas  of  a  Council  meeting 
room  as  designated  by  the  Council's 
Executive  Director  or  his  designee. 

(iii)  No  microphones  may  be  placed  on 
the  tables  used  by  the  Council  members 
and  Staff. 

(c)  Physical  Arrangements.  The 
Director  of  Public  Involvement  shall  be 
responsible  for  seeing  that  adequate 
space,  sufficient  visibility,  and 
satisfactory  acoustics  are  provided  for 
pubhc  observation  of  open  meetings. 

§1605.104    Notice  of  mMtlngs. 

(a)  Public  Announcements  of 
Meetings. — (1)  General  rule.  Except  to 
the  extent  that  information  described  in 
S  1605.105(a)  (involving  closed  meetings) 
is  exempt  from  disclosure,  the  Director 
of  Public  Involvement  shall  announce  at 
least  one  week  before  each  Council 
meeting,  the  time,  place,  and  subject 
matter  of  the  meeting,  whether  it  is  an 


open  meeting  or  closed  meeting,  and  the 
name  and  telephone  number  of  the 
official  designated  by  the  Council  to 
respond  to  requests  for  information 
about  the  meeting. 

(2)  Abbreviated  notice.  If  the  Council 
determines  by  a  majority  of  its  members 
by  a  recorded  vote  that  Council 
business  requires  that  a  Council  meeting 
be  called  with  less  than  one  week's 
notice  as  prescribed  in  paragraph  (a)(1) 
of  this  section,  the  Director  of  Public 
Involvement  shall  make  pubUc 
announcements  of  the  time,  place,  and 
subject  matter  of  such  meeting  and 
whether  open  or  closed  to  the  public,  at 
the  earhest  practicable  time. 

(3)  Change  in  the  time  or  place.  If 
there  is  a  change  in  time  or  place  of  a 
meeting  following  the  public 
announcement  prescribed  in  paragraph 
(a)  (1)  or  (2)  of  this  secion  the  Director  of 
Pubhc  Involvement  shall  publicly 
announce  such  change  at  the  earliest 
practicable  time. 

(4)  Change  in  the  subject  matter  or  the 
determination  to  open  or  close  a 
meeting.  The  subject  matter  of  a 
meeting,  or  the  determination  of  the 
Council  to  open  or  close  a  meeting  or 
portion  of  a  meeting,  may  be  changed 
following  the  pubUc  annoimcement 
prescribed  in  paragraph  (a)  (1)  or  (2)  of 
this  section  only  if: 

(i)  The  Council  defermines  by  a 
recorded  vote  by  a  majority  of  the 
membership  that  Council  business  so 
requires  and  that  no  earlier 
announcement  of  the  change  is  possible; 
and 

(ii)  The  Director  of  Public  Involvement 
publicly  announces  such  change  and  the 
vote  of  each  member  upon  such  change 
at  the  earUest  practicable  time. 

(b)  Deleted  items.  Notwithstanding 
the  provisions  of  paragraph  (a)  of  this 
section,  individual  items  that  have  been 
announced  for  consideration  at  Council 
meetings  may  be  deleted  without  vote  or 
notice. 

(c)  Definitions.  For  the  purpose  of  this 
section,  "earliest  practicable  time", 
means  as  soon  as  practicable,  which 
should  in  few,  if  any,  instances  be  later 
than  the  commencement  of  the  meeting 
or  portion  of  the  meeting  in  question. 

(d)  Informing  public  of  meeting 
announcements.  (1)  The  Director  of 
Public  Involvement  shall  use  reasonable 
means  to  assure  that  the  public  is  fully 
informed  of  the  public  announcements 
required  by  this  section.  For  example, 
such  announcements  may  be  posted  on 
the  Council's  public  notice  boards, 
published  in  official  Council 
publications,  or  sent  to  the  persons  on  a 
mailing  list  maintained  for  those  who 
want  to  receive  such  material. 


(2)  Immediately  following  each  public 
announcement  required  by  this  section, 
notice  of  the  time,  place,  and  subject 
matter  of  a  meeting,  whether  the 
meeting  is  open  or  closed,  any  change  in 
a  preceding  announcement  and  the 
name  and  telephone  number  of  the 
ofGdal  designated  by  the  Council  to 
respond  to  requests  for  information 
about  the  meeting  shall  also  be 
submitted  by  the  Director  of  Public 
Involvement  for  publication  in  the 
Federal  Register. 

§1605.105    Closed  meetings. 

(a)  Meetings  will  be  closed  to  public 
observation  where  the  Council  properly 
determines,  according  to  the  procedures 
set  forth  in  §  1605.106,  that  such  meeting 
or  portion  of  the  meeting  or  disclosure  of 
information  to  be  considered  at  the 
meeting  is  likely  to: 

(1)  Relate  solely  to  the  internal 
personnel  rules  and  practices  of  the 
Council; 

(2)  Disclose  matters  specifically 
exempted  from  disclosure  by  statute 
(other  than  5  U.S.C  552):  Provided.  That 
such  statute: 

(i)  Requires  that  the  matters  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue;  or 

(ii)  Establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld; 

(3)  Disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential; 

(4)  Involve  formally  censoring  any 
person; 

(5)  Disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  including 
personnel  and  medical  files  and  similar 
files; 

(6)  Disclose  information  the  premature 
disclosure  of  which  would  be  likely  to 
fiiistrate  significantly  implementation  of 
a  proposed  Council  action; 

(7)  Specifically  concern  the  Council's 
issuance  of  a  subpoena  or  participation 
in  a  civil  action  or  proceeding  or  an 
arbitration. 

(b)  Council  meetings  shall  not  be 
closed  pursuant  to  paragraph  (a)  of  this 
section  when  the  Council  finds  that  the 
public  interest  requires  that  they  be 
open. 

§  1605.106    Procedures  to  doee  meetings. 

(a)  General  rule.  A  meeting  or  a 
portion  of  a  meeting  may  be  closed  only 
when  the  Council  votes  by  a  majority  of 
the  membership  to  close  the  meeting.  A 
separate  vote  ^all  be  taken  with 
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respect  to  each  Council  meeting  or 
portion  of  a  meeting  which  is  proposed 
to  be  closed  to  the  public  or  with  respect 
to  any  information  which  is  proposed  to 
be  withheld.  A  single  vote  may  be  taken 
with  respect  to  a  series  of  meetings,  a 
portion  or  portions  of  which  are 
proposed  to  be  closed  to  the  public  or 
with  respect  to  any  information 
concerning  such  series  of  meetings,  so 
long  as  each  meeting  in  such  series 
involves  the  same  particular  matters 
and  is  scheduled  to  be  held  no  more 
than  thirty  days  after  the  initial  meeting 
in  such  series.  The  vote  of  each  Council 
member  participating  in  such  vote  shall 
be  recorded  and  no  proxies  shall  be 
allowed. 

(b)  Request  for  closed  meeting. 
whenever  any  person  whose  interests 
may  be  directly  affected  by  a  meeting  or 
a  portion  of  a  meeting  requests  that  the 
Council  close  such  portion  to  the  public 
for  any  of  the  reasons  referred  to  in 
paragraph  (a)  (5)  or  (6)  of  S  1605.105,  the 
Council,  upon  request  of  any  one  of  its 
members,  shall  vote  by  recorded  vote 
whether  to  close  such  meeting. 

(c)  Release  of  vote.  Within  one  day  of 
any  vote  taken  pursuant  to  paragraph 

(a)  or  [b]  of  this  section,  the  Director  of 
Public  Involvement  shall  make  pubhcly 
available  a  written  copy  of  such  vote 
reflecting  the  vote  of  each  member.  If  a 
portion  of  a  meeting  is  to  be  closed  to 
the  public,  the  Director  of  Public 
Involvement  shall,  within  one  day  of  the 
vote  taken  pursuant  to  paragraph  (a)  or 

(b]  of  this  section,  make  publicly 
available  a  full  written  explanation  of 
the  Council's  action  closing  the  portion 
together  with  a  list  of  all  persons 
expected  to  attend  the  meeting  and  their 
affiliations.  The  information  required  by 
this  paragraph  shall  be  disclosed  except 
to  the  extent  that  it  is  exempt  from 
disclosure  under  the  provisions  of 

S  1605.105(a). 

(d)  Certification.  Prior  to  a 
determination  that  a  meeting  should  be 
closed  pursuant  to  paragraph  (a)  or  (b) 
of  this  section,  the  General  Counsel  of 
the  Council  shall  publicly  certify  that,  in 
his  opinion,  the  meeting  may  be  closed 
to  the  public  and  shall  state  each 
relevant  exemptive  provision.  A  copy  of 
such  certification,  together  with  a 
statement  from  the  Chair  person  of  the 
meeting  setting  forth  the  time  and  place 
of  the  meeting,  and  the  persons  present, 
shall  be  retained  by  the  Director  of 
PubUc  Involvement  of  the  Council  as 
part  of  the  transcript,  recording,  or 
minutes  required  by  paragraph  (e)  of 
this  section. 

(e)  Transcripts,  Recordings,  Minutes. 
(1)  The  Director  of  Public  faivolvement 
sball  maintain  a  complete  transcript  or 
electronic  recording  adequate  to  record 


fully  the  proceedings  of  each  meeting,  or 
portion  of  a  meeting,  closed  to  the 
public. 

(2)  The  Director  of  Public  Involvement 
shall  maintain  a  complete  verbatim  copy 
of  the  transcript,  or  a  complete 
electronic  recording  of  each  meeting,  or 
portion  of  a  meeting,  closed  to  the 
public  for  a  period  of  at  least  two  years 
after  such  meeting,  or  imtil  one  year 
after  the  conclusion  of  any  Council 
proceeding  with  respect  to  which  the 
meeting  or  portion  was  held,  whichever 
occurs  later. 

(f)  Public  availability  of  transcripts, 
or  records.  (1)  within  a  reasonable  time 
after  the  adjournment  of  a  meeting 
closed  to  the  public,  the  Council  shall 
make  available  to  the  public  the 
transcript,  or  electronic  recording,  of  the 
discussion  of  any  item  on  the  agenda, 
except  for  such  item  or  items  of  such 
discussion  as  the  Director  of  Public 
Involvement  determines  may  be 
withheld  under  S  1605.105(a].  Copies  of 
such  transcript,  or  a  transcription  of 
such  recording,  shall  be  furnished  to  any 
person  at  the  actual  cost  of  duplication 
or  transcription. 

(2)  The  determination  of  the  Director 
of  Public  Involvement  to  withhold 
information  pursuant  to  paragraph  (f)(1) 
of  this  section  may  be  appealed  to  the 
Executive  Director  of  the  Council 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  203 

IR«g.  C;  Docket  Na  R-4M06] 

Home  Mortgage  Disclosure; 
Applications  for  Continuation  of 
Exemption;  Connecticut, 
Massachusetts,  New  Jersey,  and 
Yorti 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Notice  of  applications  for 
continuation  of  exempticNi. 

summary:  The  Board  has  received 
applications  for  renewal  of  the 
exemptions  of  Connecticut 
Massachusetts,  New  Jersey  and  New 
Yoik  from  the  disclosure  requirements 
of  the  Home  Mortgage  Disclosure  Act  as 
revised  in  1980.  The  exemption  requests 
are  based  upon  the  claim  that  state  law 
provides  for  substantially  similar 
disclosures.  In  accordance  with 
Appendix  B  to  Regulation  C  (12  CFR 
Part  20S].  the  Board  is  publishing  notice 
of  the  applications,  witii  opportimity  for 
comment 


date:  Comments  regarding  the 
applications  must  be  received  on  or 
before  June  21, 1962. 

ADDRESS:  Comments  should  be  mailed 
to  the  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System. 
Washington,  D.C.  20551,  or  delivered  to 
Room  B-2223,  20th  and  Constitution 
Avenue,  NW..  Washington.  D.C, 
between  6:45  a.m.  and  5:15  p.m.  The 
applications  and  the  comments  on  them 
may  be  inspected  in  Room  B-1122 
between  8:45  a.m.  and  5:15  p.m.  All 
comments  should  refer  to  Docket  No.  R- 
0406. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  C.  Wood,  Senior  Attorney,  or 
Claudia  Yams  or  Clarence  Cain.  Staff 
Attorneys,  Division  of  Consumer  and 
Community  Affairs,  Board  of  Governors 
of  the  Federal  Reserve  System. 
Washington,  D.C.  20551  (202-452-2412). 

SUPPLEMENTARY  INFORMATION:  (1) 

Introduction.  The  Home  Mortgage 
Disclosure  Act  (12  U.S.C  2801  etseq.). 
as  implemented  by  Regulation  C  (12  CFR 
Part  203),  requires  most  depository 
institutions  located  in  metropolitan 
areas  to  compile  and  disclose 
information  on  the  geographic 
distribution  of  their  mortgage  and  home 
improvement  loans. 

The  act  and  regulation  permit  the^ 
Board  to  grant  exemptions  to  state- 
chartered  depository  institutions  subject 
to  state  mortgage  disclosure  laws  that 
impose  requirements  substantially 
similar  to  those  of  the  federal  law  and 
that  contain  adequate  provision  for 
enforcement  The  Board  has  granted  six 
such  exemptions,  one  of  which  was  later 
rescinded. 

The  federal  act  was  amended  in  1980 
(Pub.  L.  96-499,  October  8. 1960),  and  the 
Board  implemented  the  statutory 
amendments  by  revising  Regulation  C 
and  publishing  a  prescribed  disclosure 
form  (46  FR  40679,  August  11. 1961:  47  FR 
750,  January  7, 1982).  Because  of  these 
changes,  the  exempt  state  requirements 
may  no  longer  be  substantially  similar 
to  die  federal  law.  The  Board  has 
therefore  requested  a  reapplication  from 
each  of  the  exempt  states  as  a  condition 
of  continuation  of  the  exemptions.  The 
exemptions  are  subject  to  revocation  if 
the  Board  at  any  time  determines  that 
state  law  does  not  impose  requirements 
substantially  similar  to  federal  law  or 
does  not  adequately  ensure 
enforcement. 

Four  of  the  presendy  exempt  states 
(or  financial  institutions  in  such  states) 
have  applied  to  the  Board,  pursuant  to 
section  306(b)  of  die  Act  (12  U.S.C. 
2806(b))  and  J  208.3(b)  of  the  regulado^ 
for  continuation  of  ^  exemptions. 
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While  the  applications  are  pending 
before  the  Board,  the  exemptions  remain 
effective.  It  is  contemplated  that  any 
changes  in  requirements  (for  example, 
because  of  changes  in  any  of  the  state 
laws  or  regulations,  or  because  of  one  or 
more  exemptions  are  revoked)  will 
apply  to  data  covering  loans  made  in 
calendar  year  1982. 

(2)  Connecticut  exemption.  The 
Connecticut  Banking  Department  has 
applied  to  the  Board,  on  behalf  of  state- 
chartered  depository  institntions  in 
ConnecticTit,  for  continuation  of  the 
Connecticot  exemption.  The  Board 
granted  the  original  exemption  by  an 
order  dated  August  2, 1978,  and  effective 
September  11, 1978.  The  exemption 
applies  to  all  Coonecticut-chartefed 
depository  institutions  subject  to  the 
Connecticut  law.  The  applicabon  for 
continuation  is  based  on  the 
requirements  of  the  Connecticut  Home 
Mortgage  Disclosure  Act,  as  amended 
by  Connecticut  Public  Act  81-128,  and 
implementing  regulations. 

(3)  Massacfiusetts  exemption.  The 
Commonwealth  of  Massachusetts, 
through  its  Division  of  Banks,  has 
applied  to  the  Board,  on  behalf  of  banks 
and  credit  unions  in  the  Boston  and 
Springfield-Chicopee-Holyoke  standard 
metropolitan  statistical  areas  (SMSAs). 
for  continuation  of  the  Massachusetts 
exemption.  The  Board  granted  the 
original  exemption  by  an  order  effective 
December  8, 1976.  The  exemptkm 
applies  to  state-chartered  institutions 
located  in  the  SMSAs  mentioned  above 
that  are  subject  to  the  Massachusetts 
disclosure  requirements.  The  application 
for  continuation  is  based  on  the 
requirements  of  the  mortgage  disclosure 
directives  in  the  Vfassachmetts  Banking 
Division's  Admimstratire  DaDetin  18- 
2C,  dated  February  5, 1982. 

(4)  Newjeney  exemption.  United 
Jersey  Bank  of  Princeton.  New  Jersey; 
Heritage  Bancorporation  of  Cherry  Hill. 
New  Jersey;  and  Princeton  Bank  ^ 
Princeton,  New  Jersey,  have  apfilied  to 
the  Board  (on  behalf  of  several  of  their 
subsidiary  banks,  in  the  case  of  the  two 
bank  holding  companies)  for 
continuation  of  the  New  Jersey 
exemption.  The  Board  granted  the 
original  exemption  by  an  order  dated 
February  15, 1978,  and  effective  April  1, 
1978.  The  exemption  apfrfies  to  all  New 
Jersey-<Aartered  depository  tnstitutiona 
subject  to  the  New  jersey  law.  The 
applicationB  for  cmtinuatioii  are  based 
upon  the  requirements  of  the  New  Jersey 
Home  Mortgage  Disclosure  Act  (N.J.S.A. 
17:16F-1  etseq.)  and  the  implementing 
regulations  of  the  New  Jersey 
Department  of  Banking. 

(5)  New  York  exemption.  The  New 
York  Banking  Department  has  applied  to 


the  Board,  on  behalf  of  New  York- 
chartered  depository  institutions  with 
assets  over  $150  million,  for 
continuation  of  the  New  York 
exemption.  The  Board  granted  the 
original  exemption  by  an  order  effective 
December  8, 1978,  as  supplemented  by 
an  order  dated  May  9, 1977.  The 
application  for  continuation  is  based 
upon  the  requirements  of  New  Yoric 
Banking  Law  sections  10. 36,  and  125,  as 
implemented  by  Supervisory  Procedure 
G  107  of  the  New  York  Banking 
Department 

(6)  Public  comment  on  applications. 
Copies  of  the  applications  are  available 
for  public  inspection  and  copying  during 
regular  business  hours  at  the  Board. 
Room  B-1122,  20th  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20551. 
The  following  Federal  Reserve  Banks 
also  have  copies  available:  Federal 
Reserve  Bank  of  Boston,  600  Atlantic 
Avenue.  Boston.  Massachusetts  02106 
(Connecticut  and  Massachusetts 
applications);  Federal  Reserve  Bank  (A 
New  York.  33  Liberty  Street.  New  York. 
New  York  10045  (Connecticut.  New 
Jersey,  and  New  York  applications);  and 
Federal  Reserve  Bank  of  Philadelp^. 
100  North  Sixth  Street,  Philade^hia. 
Pennsylvania  1S105  (New  Jersey 
application). 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
exemption  requests.  The  comments 
received  will  be  made  available  for 
public  inspection  and  copying  upon 
request,  except  as  providBd  m  S  2Blil(a) 
of  the  Board's  mlea  regarding 
availability  of  infonnatiaii  (12  CFR 
261.6(a)). 

Board  of  Cawemon  of  Ike  FUfciwl 

System,  May  la  1982. 

William  W.  Wika, 
Secretary  of  tite  Board 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  30§ 

Disclosure  of  Infonnalion 

AQENCV:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Proposed  rule. 

summary:  The  FDIC  proposes  to  amend 
its  regulation  on  the  discjosore  of 
informaboB  pursuant  to  the  Freedom  of 
Information  Act  fFOlA,"  5  U.S.C.  552). 
Substantive  changes  include  a  revision 
of  the  fee  sdiedule  and  delegation  from 
the  Board  of  Directors  to  (1>  die  General 
Counsel  for  determinations  of  appeals  of 


denials  of  Loitial  requests  and  (2)  die 
Executive  Secretary  for  determinations 
of  requests  for  waiver  or  reduction  of 
fees.  Other  amendments  reflect  dianges 
in  the  appropriate  offices  for  obtaining 
publicly  available  information. 

DATES:  Comments  must  be  received  by 
July  23. 1982. 

addresses:  CoBBoents  sbooldbe 
addressed  to  Hoyte  L  Robinson, 
Executive  Secretary.  Federal  E)eposit 
Insurance  Corporatian.  550 17th  Street, 
NW.,  Washington.  D.C  20«29.  or 
delivered  to  Room  6106  at  fte  same 
address  between  9M}  AM.  and  5:00 
P.M.,  Monday  diroagii  FViday. 

FOR  FURTHER  INFORMATION  CONTACT 

Margaret  M.  Olsen.  Assistant  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550 17th  Street.  NW, 
Washington.  D.C  20429.  (202)  389-4446. 

SUPPIEMENTARV  MFORMATKNC  The 
FDIC  proposes  to  amend  its  regulations 
relating  to  disclosure  of  information 
pursuant  to  the  FOLA.  Three  substantive 
changes  are  proposed.  First  it  is 
proposed  that  detennnatioas  whether 
to  grant  or  deny  an  appeal  of  a  deraal  of 
an  initial  request  be  delegated  to  the 
General  Counsel.  Presently,  the  Board  of 
Directors  reviews  appeals  and  it  is 
beheved  that  the  proposed  delegation 
would  be  more  efficient 
administratively.  Second,  it  is  proposed 
that  determinations  whether  to  grant  or 
deny  a  requested  waiver  or  redactiaa  of 
the  chargeable  fees  associated  with  a 
request  for  information  be  made  by  the 
Executive  Secretary.  Presently,  the 
Board  of  Directors  SBust  make  such  a 
determtnatiai  and  it  is  believed  thcrt 
delegation  of  this  fimction  to  the 
Executive  Secretary  would  also  proBOte 
administrative  efficiency.  Third, 
revisions  in  the  fee  schedule  are 
proposed.  The  existing  schedule  has 
been  in  effect  since  1975  and  is  no 
longer  reflective  of  FDICs  costs  of 
processing  requests  for  information. 
Thus,  increases  in  searching  costs 
incurred  thrmigh  the  use  of  FDIC 
personnel  are  proposed.  Spedfrcally, 
professional/supervisory  time  would  be 
charged  at  the  rate  of  $14.50/hour 
instead  of  $10.00/bonr  and  derical  time 
at  the  rate  of  $7.50/honr  instead  of 
$4.50/hour.  Also,  costs  for  conputer 
generated  docvraents  would  be  based 
on  the  components  used  and  not  only  on 
the  use  of  the  central  processing  unit  At 
the  same  time,  it  is  proposed  that  the 
FDIC  will  not  diarge  for  searching  and 
duplication  costs  which  do  not  exceed 
$25.00.  Presently,  the  regulation 
prescribes  that  die  minimum  chaise  for 
which  the  FDIC  sends  an  invoice  is 
$2.00. 
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IHnaUy.  changes  were  made  in  S  309.4 
in  order  to  reflect  the  appropriate  offices 
and  addresses  at  which  publicly 
available  information  may  be  obtained: 
and.  the  regulation  was  redrafted  in 
simple  English. 

In  accordance  with  the  Regulatory 
Flexibility  Act.  the  Board  of  Directors 
certifies  that  the  proposed  amendments, 
if  adopted,  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  the 
amendments  do  not  affect  any 
substantive  legal  right  or  duty  of  any 
small  entity  and  as  the  majority  of 
requests  do  not  incur  changes  in  excess 
of  $25.00.  Also,  for  the  purposes  of  the 
Paperwork  Reduction  Act  of  1980,  the 
proposed  amendments  would  not 
impose  any  recordkeeping  or  reporting 
requirements  on  any  person.  Thus,  it  has 
been  determined  under  FDIC's 
statement  of  policy  on  drafting  of 
regulations  that  a  cost-benefit  analysis, 
including  a  small  bank  Impact 
statement,  is  not  required 

List  of  Subjects  in  12  CFR  Part  309 

Banks,  banking.  Credit  Foreign 
banking.  Freedom  of  Information. 
Privacy. 

PART  30»-DISCLOSURE  OF 
INFORMATION 

Accordingly,  the  Board  of  Directors 
proposes  that  Part  309  be  amended  as 
set  forth  below. 

1.  The  authority  citation  for  Part  309 
reads  as  follows: 

Authority.  Sea  2  (9  "Seventh"  and 
'Tenth"),  Pub.  L.  No.  797.  64  Stat.  881,  as 
amended  by  tiUe  III,  Sec.  309,  Pub.  L  No.  95- 
630,  92  Stat  3677  (12  U.S.C.  1819  "Seventh" 
and  'Tenth");  5  U.S.C  552. 

2.  Section  309.3  is  revised  to  read  as 
follows: 

9309^    Fmtoralltogistwpubflcatioa 

The  FDIC  publishes  the  following 
information  in  the  Federal  Register  for 
the  guidance  of  the  public: 

(a)  Descriptions  of  its  central  and  field 
organization  and  the  established  places 
at  whit:h.  the  officers  from  whom,  and 
the  methods  whereby,  the  public  may 
secure  information,  make  submittals  or 
requests,  or  obtain  decisions; 

(b)  Statements  of  the  general  course 
and  method  by  which  its  functions  are 
channeled  and  determined,  including  the 
nature  and  requirements  of  all  formal  • 
and  informal  procedures  available; 

(c)  Rules  of  procedure,  descriptions  of 
forms  available  or  the  places  at  which 
forms  may  be  obtained,  and  instructions 
as  to  the  scope  and  contents  of  all 
papers,  reports  or  examinations; 

(d)  Substantive  rules  of  general 
apphcability  adopted  as  authorized  by 


law,  and  statements  of  general  policy  or 
interpretations  of  general  applicability 
formulated  and  adopted  by  the  FDIC; 

(e)  Every  amendment  revision  or 
repeal  of  the  foregoing;  and 

(f)  General  notices  of  proposed 
rulemaking. 

3.  Section  309.4  is  revised  to  read  as 
follows: 

$309.4    PuMldyavaltabtolnfonnatioa 

The  following  information  is  available 
upon  request  or.  as  noted,  available  for 
public  inspection  during  normal 
business  hours,  at  the  listed  offices.  To 
the  extent  permitted  by  law,  the  FDIC 
may  delete  identifying  details  when  it 
makes  available  or  publishes  a  final 
opinion,  final  order,  statement  of  policy, 
interpretation  or  staff  manual  or 
instruction.  Fees  for  furnishing 
information  under  this  S  309.4  are  as  set 
forth  in  9  309.5(b). 

(a)  At  the  Office  of  Information. 
Federal  Deposit  Insurance  Corporation, 
550 17th  Street  NW..  Washington.  D.C 
20429,  Room  6074.  (202)  389-4221: 

(1)  Documents,  including  press 
releases,  bank  letters  and  proposed  and 
adopted  regulations,  published  by  the 
FDIC  and  pertaining  to  its  operations 
and  those  of  insured  banks  it  supervises. 

(2)  Reports  on  the  competitive  factors 
involved  in  merger  transactions  and  the 
bases  for  approval  of  merger 
transactions  as  required  by  section  18(c) 
(4)  and  (9)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1828(c)  (4)  and 
(9)). 

(b)  At  the  Office  of  the  Executive 
Secretary.  Federal  Deposit  Insurance 
Corporation.  550 17th  Sti^et  NW., 
Washington,  D.C.  20429,  which 
information  is  available  for  public 
inspection: 

(1)  All  final  opinions  (including 
concurring  and  dissenting  opinions)  and 
all  final  orders  made  in  the  adjudication 
of  cases. 

(2)  Statements  of  policy  and 
interpretations  which  have  been 
adopted  by  the  FDIC  but  have  not  been 
published  in  the  Federal  Register. 

(3)  A  current  index  of  matters  covered 
by  9  309.4(b)  (1)  and  (2)  that  were 
issued,  adopted  or  promulgated  after 
July  4. 1978.  Copies  of  the  index  will  be 
provided  at  the  direct  cost  of  duplication 
as  set  forth  in  9  309.5(b). 

(c)  At  the  Division  of  Bank 
Supervision.  Federal  Deposit  Insurance 
Corporation.  550 17th  Sti«et  NW., 
Washington.  D.C.  20429: 

(1)  Filings  and  reports  required  under 
Uie  provisions  of  12  CFR  Part  335  and 
the  Securities  and  Exchange  Act  of  1934. 
as  amended  (15  U.S.C.  78a).  by  insured 
nonmember  banks  the  securities  of 
which  are  registered  wiUi  the  FDIC 


pursuant  to  section  12  of  that  Act  (15 
U.S.C.  78/).  These  filings  and  reports  are 
available  for  pubtic  inspection  as 
detailed  in  12  CFR  335.702. 

(2)  At  the  FDIC's  discretion,  reports 
required  under  section  7(j)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C.  1817(j)) 
on  changes  in  the  control  of  an  insured 
bank,  to  the  extent  that  such  reports 
contain  (i)  the  name  of  the  bank  in 
which  control  has  changed;  (ii)  the 
names  of  the  sellers  and  purchasers  (rf 
the  stodc;  (ill)  the  number  of  shares  of 
stock  involved  in  the  transaction;  and 
(iv)  the  number  of  shares  of  issued  stock 
of  the  bank  that  are  outstanding. 

(3)  Manual  of  Examination  Policies. 

(d)  At  the  regional  office  of  the  FDIC 
where  the  applicant  bank  is  located:  In 
the  FDIC's  discretion,  nonconfidential 
portions  of  application  files  as  provided 
in  12  CFR  303.14(c).  includihg 
applications  for  deposit  insurance,  to 
establish  branches,  to  relocate  offices 
and  to  merge.  A  list  of  FDIC's  regional 
offices  is  available  from  the  Office  of 
Information,  Federal  Deposit  Insurance 
Corporation,  550  17Ui  Sti'eet  N.W.. 
Washington,  D.C  20429,  (202)  389-4221. 

(e)  At  the  Data  Base  Section,  Office  of 
Management  Systems  and  Financial 
Analysis,  Federal  Deposit  Insurance 
Corporation.  550 17tii  Sti-eet  NW., 
Washington.  D.C  20429: 

(1)  At  FDIC's  discretion,  the 
Consolidated  reports  of  Income  and 
Consolidated  Reports  of  Condition  filed 
by  insured  nonmember  banks  (and 
certain  nonfederally  insured  banks  in 
the  case  of  reports  of  condition):' 

(2)  At  the  FDICs  discretion.  Summary 
of  Accounts  and  Deposits  filed  by 
insured  banks,  except  that  information 
identifiable  to  individual  banks  on  the 
size  of  accounts  and  the  number  of 
accounts  is  not  available:* 

•  (f)  At  the  Bank  Statistics  Branch, 
Office  of  Management  Systems  and 
Financial  Analysis,  Federal  Deposit 
Insurance  Corporation,  550 17th  Street 
NW.,  Washington.  D.C.  20429:  Annual 
Reports  of  Trust  Assets  for  commercial 
and  mutual  savings  banks.* 

(g)  At  the  Division  of  Liquidation. 
Federal  Deposit  Insurance  Corporation, 
550 17th  Street  NW.,  Washington,  D.C 
20429:  Instructions  to  Liquidators. 

4.  Section  309.5  is  revised  to  read  as 
follows: 


'  Reports  of  Income  and  of  coodition  are 
described  at  12  CFR  304.3  (iD-p). 

'Summary  of  accounts  and  deposit  reports  are 
described  at  12  CFR  304.3  (q)  and  (r). 

•  Annual  Report  of  Trust  AsseU.  FFIBC  Form  On. 
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S  309.5    btfonnation  made  avaNabt*  upon 
raquest 

(a)  Initial  request  (1)  Except  as 
provided  in  §  309.5  (c).  (g)  and  (h)  the 
FDIC  upon  request  for  any  record  is  its 
possession  or  control,  will  make  the    ' 
record  available  to  any  person  who 
agrees  to  pay  the  costs  of  searching  and 
duplication  as  set  forth  in  §  309.5(b).  The 
request  must  be  writing,  provide 
information  reasonably  sufBcient  to 
enable  Ae  FDIC  to  identify  the 
requested  records  and  specify  a  dollar 
limit  which  the  requester  is  willing  to 
pay  for  the  costs  of  searching  and 
duplication,  unless  the  costs  are 
believed  to  be  less  than  $25.00.  Requests 
under  this  S  309.5(a)  should  be 
addressed  to  the  Office  of  the  Executive 
Secretary,  FDIC,  550 17th  Street,  NW.. 
Washington,  D.C.  20429. 

(2)  The  FDIC  will  notify  the  requester 
within  10  business  days  after  receipt  of 
the  initial  request  whether  it  is  granted 
or  denied.  Denials  of  requests  will  be 
based  on  the  exemptions  provided  for  in 
§  309.5(c). 

(3)  Notification  of  a  denial  of  an  initial 
request  will  be  in  writing  and  will  state: 
(i)  If  the  denial  is  in  part  or  in  whole;  (ii) 
the  name  and  title  of  person  each 
responsible  for  the  denial  (when  other 
than  the  person  signing  the  notification); 
(iii)  the  exemptions  relied  on  for  the 
denial;  and  (iv)  the  right  of  the  requester 
to  appeal  the  denial  to  the  FDIC's 
General  Counsel  within  30  business 
days  following  receipt  of  the 
notification. 

(b)  Fees.  (1)  Persons  requesting 
records  of  the  FDIC  shall  be  charged  for 
the  costs  of  searching  (even  though 
records  are  not  found  or  released)  and 
duplication  unless  the  total  costs  are 
$25.00  or  less  for  any  request  or  series  of 
requests.  "Search"  includes  any  method 
of  extracting  information  from 
computerized  record  systems;  and.  the 
cost  of  searching  may  include  direct 
costs  associated  with  the  transfer  of 
records  and  the  indexing  and  filing  of 
records  as  necessary  to  maintain  the 
integrity  of  FDIC's  record  systems. 
Where  the  FDIC  estimates  that  the  costs 
of  searching  and  duplication  will  exceed 
the  dollar  amount  specified  in  the 
request,  or  where  no  dollar  amount  is 
specified,  the  FDIC  will  advise  the 
requester  of  the  estimated  costs  (if 
greater  than  $25.00).  Whenever  it  ia 
estimated  that  the  cost  will  exceed 
$200.00,  the  requester  must  pay  in 
advance  an  amount  equal  to  ^  percent 
of  the  estimated  costs.  For  the  purpose 
of  computing  the  time  in  which  a  request 
must  be  granted  or  denied,  a  request  for 
records  will  not  be  deenied  to  have  been 
received  by  the  FDIC  until  the  requester 
has  agreed  in  writing  to  pay  the  costs  of 


searching  and  dupbcation.  as  estimated 
by  the  FDIC  and  until  the  FDIC  receives 
any  required  advance  payment  Upon 
written  request  and  at  fees  comparable 
to  those  Usted  in  this  {  30g.S(b).  the 
FDIC  will  tmdertake  to  compile 
requested  information  in  smnmary, 
tabular  or  other  form,  unless  the  FDIC 
determines,  in  its  discretion,  that 
comphance  with  the  request  would  be 
unduly  burdensome  or  time  consmning. 

(2)  Fees  for  search  and  duplication 
are: 

Supervisoty  or  profiessional  staff— $14.50/ 

hour 
Clerical  staff— ^.50/hoar 
Duplication — $0.10/page 
Computer  Generated  Documents: 
Computer  central  processing  unit  (CPU) — 

$0.021 /CPU  second 
Core  (Main  storage)— $0.000023/1000 

bytes/second 
Magnetic  tape  drive — $0.17/l000/tape 

input/output  operation 
Disk  storage  device — $ai53/l000/disk 

input/output  operaticHi 
Computer  paper  printout — tai6/l000  lines 
Photocopy  printed  output— $0.76/1000  lines 
Output  on  computer  magnetic  tape  reel — 

$75.00 
Address  labels— $&00/1000  labels 

(3)  Any  person  may  request  as  part  of 
the  initial  request  for  records,  that  the 
FDIC  waive  or  reduce  the  chai^able 
fees  for  searching  and  dupUcation. 
Requests  for  a  waiver  or  reduction  of 
fees  should  state  how  the  requested 
information  will  primarily  benefit  the 
general  public.  Determinations  whether 
a  waiver  or  reduction  of  fees  is  in  the 
pubhc  interest  because  furnishing  the 
information  will  primarily  benefit  the 
general  public  will  be  made  by  the 
Executive  Secretary  or  his  designee.  The 
requester  will  be  notified  in  writing  of 
the  Executive  Secretary's  determination 
whether  a  waiver  or  reduction  of  fees  is 
in  the  public  interest 

(c)  Exempt  information.  A  request  for 
records  may  be  denied  if  the  requested 
record  contains  information  which  falls 
into  one  or  more  of  the  following 
categories.*  If  the  requested  record 
contains  both  exempt  and  nonexempt 
information,  the  nonexempt  portions 
which  may  reasonably  be  segregated 
from  the  exempt  portions  will  be 
released  to  the  requester. 

(1)  Records  which  are  (i)  specifically 
authorized  imder  criteria  estabhshed  by 
an  Executive  order  to  be  kept  secret  in 


'Clauification  of  ■  reeord  as  exempt  from 
disclosure  under  the  provisions  of  |  309.5(c)  shall 
not  be  construed  as  authority  to  withhold  the  record 
if  it  is  otherwise  subject  to  diaclosnre  under  the 
Privacy  Act  of  1974  (5  U.SC  552a)  or  other  Federal 
statute,  any  applicable  regulation  of  FDIC  or  any 
other  Federal  agency  having  jurisdiction  thereof,  or 
any  directive  or  order  of  any  court  of  competent 
jurisdiction. 


the  interest  of  national  defense  or 
foreign  policy  and  (ii)  are  in  fact 
properly  dauified  pursuant  to  soch 
Executive  order 

(2)  ReoHds  related  solely  to  the 
internal  persomwl  rales  and  practices  of 
the  FDIC: 

(3)  Records  specifically  exempted 
from  disclosme  by  statute  (other  than 
the  Privacy  Act  of  1974.  5  U5.Q  552a). 
provided  that  such  statute  (i)  requires 
that  the  matters  be  withheld  from  the 
public  in  such  a  manner  as  to  leave  no 
discretion  on  the  issue,  or  (ii) 
establishes  particular  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld; 

(4)  IVade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidoitial; 

(5)  Interagency  or  intraagency 
mepioranda  or  letters  which  would  not 
be  available  by  law  to  a  private  party  in 
Ktigation  with  the  FDIC; 

(6)  Personnel  and  medical  files  and 
similar  files  (including  finanrial  Bles) 
the  disclosure  of  which  would  constitute 
a  clearly  unwarranted  invasicm  of 
personal  privacy; 

(7)  Investigatory  records  compiled  for 
law  enforcement  purposes,  bat  only  to 
the  extent  that  disclosure  of  the  records 
would  (i)  interfere  with  enforconent 
proceedings,  (ii)  deprive  a  person  of  a 
right  to  a  fair  trial  or  an  impartial 
adjudication,  (iii)  constitute  an 
unwarranted  invasion  of  pers<Hial 
privacy,  (iv)  disclose  the  identity  of  a 
confidential  source,  (v)  disclose 
investigative  techniques  and  procedures, 
or  (vi)  endanger  the  Ufe  or  physical 
safety  of  law  enforcement  personnd; 
and 

(8)  Records  contained  in  or  related  to 
examination.  op>erating.  or  condition 
reports  by  or  on  behalf  of  or  for  the  use 
of,  the  FDIC  or  any  agency  responsible 
for  the  regulation  or  supervision  of 
financial  institutions. 

(d)  Appeals.  (1)  A  person  whose  initial 
request  for  records  under  9  309.5(a)  has 
been  denied,  either  in  f>art  or  in  whole, 
has  the  right  to  appeal  the  denial  to 
FDICs  General  Counsel  within  SO 
business  days  after  receipt  of 
notification  of  the  denial.  Appeals  of 
denials  of  initial  requests  must  be  in 
writing  and  include  any  additional 
information  relevant  to  consideration  of 
the  appeal.  Appeals  should  be 
addressed  to  the  Office  of  the  Executive 
Secretary,  FDIC.  550 17th  Street  NW., 
Washington,  D.C  20429. 

(2)  The  FDIC  will  notify  the  appellant 
within  20  business  days  after  receipt  of 
the  appeal  whether  it  is  granted  or 
denied.  Denials  of  appeals  will  be  based 
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on  the  exemptions  provided  for  in 
S  30g.5(c). 

(3)  Notifications  of  a  denial  of  an 
appeal  will  be  in  writing  and  will  state: 
(i)  Whether  the  denial  is  in  part  or  in 
whole;  (ii]  the  name  and  tide  of  each 
person  responsible  for  the  denial  (if 
other  than  the  person  signing  the 
notification);  (iii)  the  exemptions  relied 
upon  for  the  denial;  and  (iv)  the  right  to 
judicial  review  of  the  denial  under  the 
Freedom  of  Information  Act  (5  U.S.C 
552). 

(e)  Extension  of  time.  Under  unusual 
circumstances  the  FDIC  may  require 
additional  time,  up  to  a  maximum  of  10 
business  days,  to  determine  whether  to 
grant  or  deny  an  initial  request  or  to 
respond  to  an  appeal  of  an  initial  denial. 
These  circumstances  would  arise  in 
cases  where  (i)  the  records  are  in 
facilities,  such  as  field  offices  or  storage 
centers,  that  are  not  part  of  the  FDIC's 
Washington  office,  (ii)  the  records 
requested  are  voluminous  and  are  not  in 
close  proximity  to  one  another,  or  (iii) 
there  is  a  need  to  consult  with  another 
agency  or  among  two  or  more 
components  of  the  FDIC  having  a 
substantial  interest  in  the  determination. 
The  FDIC  will  promptly  give  written 
notification  to  the  person  making  the 
request  of  the  estimated  date  it  will 
make  its  determination  and  the  reasons 
why  additional  time  is  required, 
(f)  FDIC  procedures.  (1)  Initial 
requests  for  records  will  be  forwarded 
by  the  Executive  Secretary  to  the  head 
of  the  FDIC  Division  or  Office  which  has 
custody  of  such  records.  Where  it  is 
determined  that  the  requested 
information  may  be  released,  the 
appropriate  Division  or  Office  head  will 
grant  access  to  the  information.  A 
request  for  records  may  be  denied  only 
by  the  Executive  Secretary  or  his 
designee,  except  that  a  request  for 
records  not  responded  to  within  10 
business  days  following  its  receipt  by 
the  Office  of  Executive  Secretary— by 
notice  to  the  requester  either  granting 
the  request,  denying  the  request,  or 
extending  the  time  for  making  a 
determination  on  the  request — shall,  if 
the  requester  chooses  to  treat  such 
delay  in  response  as  a  denial,  be 
deemed  to  have  been  denied  by  the 
head  of  the  Division  or  Office  to  which 
the  request  was  referred  for  action. 

(2)  Appeals  ft-om  a  denial  of  an  initial 
request  will  be  forwarded  by  the 
Executive  Secretary  to  the  General 
Counsel  of  his  designee  for  a 
determination  whether  the  appeal  will 
be  granted  or  denied.  The  General 
Counsel  may  on  his  own  motion  refer  an 
appeal  to  the  Board  of  Directors  for  a 
determination  and  the  Board  of 


Directors  on  its  own  motion  may 
consider  an  appeal. 

(g)  Records  of  another  agency.  If  a 
requested  record  is  the  property  of 
another  Federal  agency  or  department, 
and  that  agency  or  department,  either  in 
writing  or  by  regulation,  expressly 
retains  ownership  of  such  record,  upon 
receipt  of  a  request  for  the  record  the 
FDIC  will  promptiy  inform  the  requester 
of  this  ownership  and  immediately  shall 
forward  the  request  to  the  proprietary 
agency  or  department  either  for 
processing  in  accordance  with  the 
letter's  regulations  or  for  guidance  with 
respect  to  disposition. 

(h)  Records  of  receiver  or  liquidator 
of  assets.  If  a  requested  record  is  held 
by  the  Corporation  in  its  capacity  as  the 
receiver  of  a  closed  insured  bank  or  the 
liquidator  of  assets  acquired  from  an 
open  or  closed  insured  bank,  upon 
receipt  of  a  request  for  the  record  the 
FDIC  will  inform  the  requester  of  the 
capacity  in  which  it  holds  such  record 
and  shall  forward  the  request  to  the 
FDICs  Division  of  Liquidation  for 
processing  and  disposition.  Disclosure 
of  such  records  shall  be  subject  to 
appropriate  Federal  or  State  law 
applicable  to  FDIC  as  receiver  or 
liquidator  as  well  as  to  the 
determination  of  any  Federal  or  State 
court  having  jurisdiction  over  FDIC  or 
over  such  record.  Denials  of  requests 
may  be  appealed  to  FDIC's  General 
Counsel  within  30  business  days 
following  receipt  of  notification  of  the 
denial. 

5.  Paragraph  (a)  of  S  309.6  is  revised  to 
read  as  follows: 

§  309.6    DtockMur*  of  exwnpt  records  by 
Corporation  personnel. 

(a)  Exempt  records.  The  provisions  of 
§  309.6  apply  to  any  records  which  are 
exempt  from  disclosure  under  S  309.5(c) 
regardless  of  the  fact  that  such  records 
may  be  subject  to  disclosure  under  the 
Privacy  Act  of  1974  (5  U.S.C.  552a)  or 
other  Federal  statute,  any  applicable 
regulation  of  the  FDIC  or  any  oUier 
Federal  agency  having  jurisdiction 
thereof,  or  any  directive  or  order  of  any 
court  of  competent  jurisdiction. 

6.  Section  309.6  is  amended  by 
renumbering  existing  footnotes  10, 11. 
12, 13, 14, 15  as  footnotes  5.  6,  7.  8,  9. 10. 
respectively. 

By  Order  of  the  Board  of  Directors  this  17th 
day  of  May  1962. 

Federal  Deposit  Insurance  Corporation. 

Alan ).  Kaplan, 

Deputy  Executive  Secretary. 

|FR  Doc.  81-14116  Filed  5-21-62:  MS  an) 
MXUM  COOE  *714-01-ll 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  108 

Loans  to  State  and  Local  Development 
Companies 

agency:  Small  Business  Adminisfration. 
ACTION:  Proposed  rule. 

summary:  The  regulations  proposed 
herein  are  intended  to  conform  the 
certification  requirements  for  the  Small 
Business  Administration's  section  503 
Certified  Development  Company 
Program  by  eliminating  the  regulation 
that  503  development  companies 
operating  on  a  statewide  basis  be 
authorized  by  a  special  act  of  the  state 
legislature.  Furthermore,  the  proposed 
regulations  would  establish  a 
standardized  membership  requirement 
and  abolish  the  requirement  Uiat 
statewide  503  development  companies 
contain  a  minimum  of  10  corporate 
members. 

DATE:  Comments  must  be  received  on  or 
before  June  23, 1982. 

ADDRESS:  Submit  comments  to:  Alan  R 
Abraham,  Financial  Analyst.  Office  of 
Lender  Relations  and  Certification, 
Small  Business  Administration,  1441  L 
Street,  NW.,  Rm  804.  Washington.  D.C. 
20416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  B.  Abraham,  Financial  Analyst, 
Office  of  Lender  Relations  and 
Certification,  Small  Business 
Adminisb-ation.  1441  L  Street,  NW..  Rm 
804,  Washington.  D.C.  20416;  Telephone 
(202)  653-9181. 

SUPPLEMENTARY  INFORMATION:  In  order 
to  provide  uniform  certification 
requirements,  a  number  of  modifications 
are  being  proposed  with  regard  to  503 
development  companies  organized  on  a 
statewide  basis.  "The  existing  regulations 
require  a  503  development  company 
organized  on  a  statewide  basis  to 
comply  with  three  special  conditions;  (1) 
Incorporation  must  be  pursuant  to 
special  act  of  the  state  legislature;  (2) 
state  503  development  company  must  be 
comprised  of  corporate  members  and  (3) 
the  minimum  number  of  corporate 
members  must  be  at  least  10.  The 
proposed  regulations  would  abolish  the 
requirement  that  a  statewide  503 
development  company  be  authorized  by 
a  special  act  of  the  state  legislature.  In 
addition,  the  proposed  regulation  would 
require  that  all  development  companies 
have  at  least  25  representative  members, 
who  needn't  be  corporate  members. 

For  the  purpose  of  compliance  with 
the  Regulatory  Flexibility  Act.  Pub.  L 
96-354,  effective  January  1. 1981,  SBA 
hereby  certifies  that  these  proposed 
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rules,  if  promulgated  in  final  form,  will 
not  have  a  signiflcant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBA  perceives  no  economic 
consequences  of  this  amendment  It  is 
merely  an  administrative  revision  of 
programmatic  guidelines.  In  addition 
these  regulations,  if  promulgated  in  final 
form,  would  not  constitute  major  rules 
for  the  purpose  of  Executive  Order 
12291. 

List  of  Subjects  in  13  CFR  Part  108 

Small  businesses.  Loan  programs, 
Section  503  Certified  Development 
Company  Program. 

PART  108— LOANS  TO  STATE  AND 
LOCAL  DEVELOPMENT  COMPANIES 

Pursuant  to  the  authority  contained  in 
section  308(c)  of  the  Small  Business 
Investment  Act  of  1958  (SB!  Act),  15 
U.S.C.  687,  it  is  proposed  to  revise  the 
introductory  text  and  paragraph  (b)  of 
§  108.503-1,  Chapter  I,  Part  108  of  Title 
13,  of  the  Code  of  Federal  Regulations, 
as  follows: 

§  108.503-1    Eligibility  rM)ulrements. 

SBA  is  authorized  to  guarantee  the 
timely  payment  of  all  principal  and 
interest  as  scheduled  on  any  debenture 
issued  by  any  qualified  development 
company.  The  full  faith  and  credit  of  the 
Untied  States  is  pledged  to  the 
payments  of  all  amounts  so  guaranteed. 
Such  debentiu-es  (herein  sometimes 
referred  to  as  503  debentures)  will  be 
issued  within  certain  limits  solely  for  the 
purpose  of  assisting  identifiable  small 
business  concerns  to  finance  plant 
acquisition,  construction,  conversion,  or 
expansion,  including  the  acquisition  of 
land.  Plant  construction  includes  the 
acquisition  and  installation  of 
machinery  and  equipment.  For  the 
purpose  of  this  section,  development 
companies  qualified  to  participate  in 
this  program  (herein  sometimes  referred 
to  as  "503  companies")  shall  be  formally 
certified  by  SBA  on  the  terms  and 
conditions  contained  herein,  consistent 
with  the  intent  of  Congress.  To  qualify,  a 
development  company  must 
demonstrate  to  the  satisfaction  of  SBA 
that  it  has: 

(a)  •  *  * 

(b)  Membership.  The  503  company 
must  be  representative  of  the  state, 
counties,  county  or  city  in  which  the 
company  operates.  Evidence  of  such 
representation  shall  include  the 
following:  (1)  The  503  company  must 
have  at  least  25  individual  members  or 
stockholders  that  are  representative  of 
its  area  of  operation.  No  member  or 
Stockholder  may  own  or  control  more 
than  ten  percent  of  the  development 
company's  stock  or  voting  membership. 


(2)  The  membership  must  include 
participation  by  each  of  the  following 
fotu*  groups. 

(i)  Government:  The  appropriate  level 
of  government  that  reflects  the  503 
development  company's  area  of 
operation.  State  503  development 
companies  must  have  state 
governmental  representation; 
countywide  or  multi-county  503 
development  companies  must  have 
governmental  representation  that 
ensures  that  each  county  is  represented; 
citywide  503  development  companies 
must  have  representation  bora  the  local 
city  government. 

(ii)  A  Private  Sector  Lending 
Institution; 

(iii)  Community  Organization; 

(iv)  Business  (Drganization; 

(3)  The  board  of  directors  must 
contain  representation  from  (b)(3(i))  and 
(ii)  of  this  section. 

(4)  The  503  development  company 
must  demonstrate  to  the  satisfaction  of 
SBA  the  capability  required  by 
paragraph  (a)  of  this  section  adequate  to 
its  area  of  operation. 

(5)  Any  503  development  companies 
which  do  not  meet  the  above 
requirements  shall  do  so  on  or  before 
one  year  from  the  effective  date  of  this 
regidation. 

James  C  Sanders, 

Administrator. 

[FR  Doc  82-14019  FUed  S-21-82;  6:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  Number  82-ACE-03] 

Alteration  of  Transition  Area— Dodge 
City,  Kansas 

AOENCV.  Federal  Aviation 
Administi-ation  (FAA).  DOT. 
action:  Withdrawal  of  notice  of 
proposed  rulemaking. 

summary:  This  action  withdraws  the 
proposal  to  amend  the  Dodge  City, 
Kansas,  transition  area.  The  amendment 
was  proposed  so  as  to  permit  an 
additional  instrument  approach 
procedure  resulting  from  the  installation 
of  a  Non-Directional  Radio  Beacon 
(NDB).  It  inadvertentiy  indicated  that  an 
NDB  instrument  approach  procedure 
would  be  established.  There  are  nb 
current  plans  for  installing  an  NDB. 
Therefore,  Notice  of  Proposed 
Rulemaking  Docket  No.  82-ACE-03  is 
being  withdrawn. 


EFFECTIVE  DATE:  May  12.  1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Don  A.  Peterson,  Airspace  Specialist, 
Operations,  Procediu^s  and  Airspace 
Branch,  Air  Traffic  Division.  ACE-532, 
FAA.  Central  Region,  601  East  12th 
Street  Kansas  City,  Missouri  64106. 
Telephone  (816)  374-3408. 

SUPPLEMENTARY  INFORMATION:  On 

March  11. 1982.  the  FAA  proposed  to 
amend  Subpart  G,  S  71.181  of  the 
Federal  Aviation  Regulations  (14  CFR 
71.181)  by  altering  the  transition  area  at 
Dodge  City,  Kansas.  The  proposal 
appeared  in  47  FR  10592. 10593.  The        - 
amendent  would  provide  additional 
controlled  airspace  for  aircraft 
executing  a  new  instrument  approach  to 
the  Dodge  City,  Kansas,  Municipal 
Airport,  utilizing  the  Dodge  City  Non- 
Directional  Beacon  (NDB)  as  a 
navigational  aid.  Subsequent  to  the 
issuance  of  the  proposal,  the  FAA 
ascertained  that  there  are  no  current 
plans  for  installing  an  NDB  at  Dodge 
City,  thereby  making  this  NPRM  moot 
Accordingly,  it  is  being  withdrawn. 
Since  this  withdrawal  cancels  a 
proposed  rule,  additional  notice  and 
public  procedure  hereon  under  5  U.S.C 
553(b)  is  unnecessary  and  impracticable. 

The  Withdrawal 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator. 
Notice  of  Proposed  Rulemaking  Docket 
No.  82-ACE-03  (47  FR  10592. 10593; 
March  11. 1982).  is  hereby  withdrawn. 

List  of  Subjects  in  14  CFR  Part  71 

Aviation  safety.  Transition  areas. 

(Sec.  307(a]  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  1348);  sec  6(c) 
Department  of  Transportation  Act  (49  U.S.C. 
1655(c)];  sec  11.69  of  the  Federal  Aviation 
Regulations  (14  CFR  11.69)) 

Note. — This  withdrawal  cancels  a  proposal 
wliich  is  no  longer  applicable.  For  this 
reason,  the  FAA  has  determined  that  it 
involves  a  withdrawal  of  a  proposed 
regulation  wtiich  is  (1)  not  a  "major  rule" 
under  Executive  Onler  12291;  (2)  is  not  a 
"significant  rule"  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  it  is  certified  under 
the  criteria  of  the  Regulatory  Flexibility  Act 
that  the  withdrawal  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities. 

Issued  in  Kansas  City,  Missouri,  on  May  12, 
1982. 

John  E.  Shaw, 

Acting  Director,  Central  Region. 
(FR  Doc  s2-isaae  PIM  S-a-82:  K«S  ■■] 
BILUNQ  COOC  4*1»-t*-H 
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14  CFR  Part  71 

[AlrapM*  Doacat  Na  82-ASW-26) 

Proposed  Designation  of  Transition 
Area:  Waiier,  TX 

aoency:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Aviation 
Administration  proposes  designation  of 
a  transition  area  at  Waller.  TX.  The 
intended  effect  of  the  proposed  action  is 
to  provide  controlled  airspace  for 
aircraft  executing  a  new  instrument 
approach  procedure  to  the  Skylake 
Airport.  Waller.  TX.  This  action  is 
necessary  to  provide  protection  for 
aircraft  executing  an  instrument 
approach  procedure  using  the  Navasota 
VORTAC. 

DATE:  Comments  must  be  received  on  or 
before  June  23, 1982. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Chief,  Airspace 
and  Procedures  Branch,  Air  Traffic 
Division.  Southwest  Region.  Federal 
Aviation  Administration, 
P.O.  Box  1689,  Fort  Worth,  TX  76101. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  weekdays,  except 
Federal  holidays,  between  8  a.m.  and 
4:30  p.m.  The  FAA  Rules  Docket  is 
located  in  the  Office  of  the  Regional 
Counsel,  Southwest  Region.  Federal 
Aviation  Administration,  4400  Blue 
Mound  Road.  Fort  Worth,  TX. 
FOR  FURTHER  INFORMATION  CONTACr 
James  L  Owens,  Airspace  and 
Procedures  Branch,  ASW-536,  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Worth.  TX  76101; 
telephone:  (817)  624-4911.  extension  302. 
SUPPLEMENTARY  INFORMATION: 
History 

Federal  Aviation  Regulation  Part  71. 
Subpart  G,  9  71.181  as  republished  in 
Advisory  Circular  AC  70-3  dated 
January  29, 1982.  contains  the 
description  of  transition  areas 
designated  to  provide  controlled 
airspace  for  the  benefit  of  aircraft 
conductinginstrument  flight  rules  (IFR] 
activity.  Designation  of  the  transition 
area  at  Waller,  TX,  will  necessitate  an 
amendment  to  this  subpart.  This 
amendment  will  be  required  at  Waller, 
TX.  since  there  is  a  new  IFR  procedure 
to  the  Skylake  Airport 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  euguments  as  they  may  desire. 


Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposals.  (Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic  environmental 
and  energy  aspects  of  the  proposals.) 
Communications  should  identify  the 
airspace  docket  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Conmienters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Airspace  Docket  No.  82-ASW-26."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter.  All 
communications  received  before  the 
specified  closing  date  for  comments  will 
be  considered  before  taking  action  on 
the  proposed  nde.  The  proposals 
contained  in  this  notice  may  be  changed 
in  the  light  of  comments  received.  All 
comments  submitted  will  be  available 
for  examination  in  the  Rules  Docket 
both  before  and  after  the  closing  date 
for  comments.  A  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Chief, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration, 
P.O.  Box  1689,  Fort  Worth.  TX  76101.  or 
by  caUing  (817)  624-4911,  extension  302. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  contact  the 
office  listed  above. 

List  of  Subjects  in  14-CFR  Part  71 

Aviation  safety.  Transition  areas. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  9  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
follows: 

Waller,  TX,  New 

That  airspace  extending  upward  bom  700 
feet  above  the  surface  witliin  a  6.5-mile 
radius  of  Waller.  TX.  Slcylake  Airport 
(latitude  29'59'28"  N.,  longitude  9e*03'30"  W.). 
(Sec.  307(a).  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1348(a));  sec.  6(c).  Department  of 
Transportation  Act  (49  U.S.C.  1655(c));  and  14 
CFR  11.61(c).) 

Note.— The  FAA  has  detennined  that  this 
proposed  regulation  only  involves  an 


estabhshed  body  of  technical  regulations  for 
which  frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  current 
It  therefore — (1)  is  not  a  "major  rule"  under 
Executive  Order  12291;  (2)  is  not  a 
"significant  rule"  under  E>OT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  28, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  Since  this  is 
a  routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when  promulgated, 
will  not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
underjlhe  criteria  of  the  Regulatory  Flexibility 
Act. 

Issued  in  Fort  Worth,  TX.  on  May  12, 1982. 
F.  E.  WIdifield. 
Acting  Director.  Southwest  Region. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[RolMSS  No.  34-18738;  FI1«  NO.S7-930] 

Order  Exposure  Rules 

AOENCY:  Security  and  Exchange 

Commission. 

ACTION:  Proposed  rules. 

summary:  The  Commission  is  proposing 
for  comment  two  alternative 
Commission  rules  providing  for 
increased  exposure  of  orders  in  certain 
securities.  These  rules  are  proposed  in 
response  to  concerns  potentially  arising 
from  the  present  ability  of  market 
makers  or  market  centers  to  execute 
orders  without  providing  other  markets 
access  to  those  orders.  The  proposed 
Commission  rule  would  require  market 
makers  or  market  centers  to  expose 
customer  orders  in  certain  securities  to 
other  markets  before  executing  them 
internally.  The  Commission  is  also 
specifically  requesting  comment  on  the 
need  for  such  a  rule. 

DATE:  Comments  to  be  received  by 
July  23. 1982. 

ADDRESSES:  All  comments  should  be 
submitted  in  triplicate  and  addressed  to 
George  A.  Fitzsimmons,  Secretary 
Securities  and  Exchange  Commission, 
600  N.  Capitol  Sti-eet  Washington,  D.C 
20549.  (Comments  which  will  be 
received  after  July  15. 1982  should  be 
addressed  to  George  A.  Fitzsimmons, 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street  Washington, 
D.C.  20549).  All  comments  should  refer 
to  File  No.  S7-930  and  will  be  available 
for  public  inspection  at  the 
Commission's  Public  Reference  Room, 
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1100  L  Street  N.W.,  Washington.  D.C 
(after  July  3. 1982.  450  5th  Street. 
Washington.  D.C.). 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  ].  Simon.  (202)  272-2889.  or 
Robert  Colby  (202)  272-2886.  EHvision  of 
Market  Regulation.  Securities  and 
Exchange  Commission,  500  N.  Capitol 
Street.  Washington,  D.C.  20549  (after 
July  15. 1982.  450  5th  Street.  N.W.. 
Washington.  D.C). 

SUPPLEMENTARY  INFORMATION:  The 

Securities  and  Exchange  Commission 
("Commission")  is  proposing  for 
comment  two  alternative  Commission 
rules.  Rules  11A-1[A]  and  [B]  under  the 
Securities  Exchange  Act  of  1934  ("Act"), 
to  address  concerns  potentially  arising 
from  the  failure  of  market  makers  or 
market  centers  to  expose  their  order 
flow.  Proposed  Rule  11A-1[A]  is  based 
on  a  rule  proposal  submitted  by  the  New 
York  Stock  Exchange.  Inc.  ("NYSE")  and 
would  only  apply  to  over-the-counter 
("OTC")  market  makers.  Proposed  Rule 
llA-l[Bj,  which  is  based  in  general  on 
principles  developed  by  a  committee  of 
the  Securities  Industry  Association, 
composed  of  representative  segments  of 
the  securities  industry,  would  require 
exchange  and  OTC  market  makers  to 
expose  customer  orders  to  buying  and 
selling  interest  of  other  markets  before 
dealing  with  these  orders  as  principal. 
The  Commission  is  also  soliciting 
comment  on  a  third  alternative  of 
deferring  Commission  action  on  an  anti- 
intemalization  measure  for  the  present 
time. 

1.  Introduction 

In  the  Securities  Acts  Amendments  of 
1975,*  Congress  charged  the  Commission 
with  fadhtating  the  development  of  a 
national  market  system.  While  not 
specifically  defining  what  that  system 
should  comprise.  Congress  set  forth  a 
number  of  goals  and  objectives  to  guide 
the  development  of  a  national  market 
system.  Among  these  objectives  was  the 
enhancement  of  fair  competition  among 
brokers  and  dealers,  exchange  markets, 
and  markets  other  than  exchange 
markets.*  Consistent  with  the 
Congressional  desire  to  enhance 
competition  through  the  removal  of 
unnecessary  regulatory  restrictions. 
Congress  specifically  instructed  the    . 
Commission  to  examine  exchange  off- 
board  trading  restrictions,  which 
prevent  exchange  member  ftrms  from 
effecting  transactions  in  listed  securities 
other  than  on  an  exchange,  and  to 
remove  off-board  frading  restrictions 


that  have  anti-competitive  effects  not 
otherwise  justified  by  the  goals  or 
pruposes  of  the  Act* 

The  Commission  considered  exchange 
off-board  trading  restrictions  in  several 
proceedings  following  adoption  of  the 
1975  Amendments,  and  concluded  that 
these  off-board  trading  restrictions 
impose  burdens  on  competition.* 
However,  the  Commission  also 
recognized  that  elimination  of  off-board 
frading  restrictions  with  respect  to 
principal  fransactions  involved  potential 
risks  of  internalization*  of  retail  order 
flow  by  member  firms,  which  in  turn 
raised  market  fragmentation  and 
fiduciary  concerns.  ConsequenUy.  the 
Commission  has  proceeded  with  caution 
in  addressing  off-board  principal 
restrictions.*  However,  after  thorough 
consideration,  including  six  days  of 
public  hearings,  the  Commission  in  June 
of  1980  adopted  Rule  19o-3  under  the 
Act  precluding  the  application  of  off- 
board  principal  restrictions  wdth  respect 
to  certain  securities  newly-listed  on  an 
exchange.* 

In  adopting  Rule  19c-3,  the 
Commission  concluded  that  at  least 
with  respect  to  Rule  19c-3  securities,  the 
benefits  of  preserving  existing  OTC 
market  making  in  competition  with 
exchange  markets,  combined  with  the 
experiential  benefits  to  the  Commission 
and  the  industry  of  observing  actual 
concurrent  frading  of  listed  securities  by 
exchange  markets  and  OTC  maricet 
makers,  outweighed  the  potential  risk* 
that  might  result  fixjm  removing 
exchange  off-board  principal 
restrictions.  In  deciding  to  take  action 
with  respect  to  these  principal 
restrictions,  the  Commission  fully 
considered  internalization  concerns 
identified  by  commentators,  including 


■  Pub.  L  No.  04-29  (June  4. 1975).  89  Stat.  97,  [1975] 
U.S.  Code  Cong,  k  Ad.  News  97  ("1975 
Amendments").) 

'Section  llA(a)(l)(q(U)  of  the  Act 


•Section  llA{c)(4)A  of  the  Act. 

'See  Securities  Exchange  Act  Release  No.  11942 
(December  19, 1975.)  at  5-7,  4  FR  4507,  4509; 
Securities  Exchange  Act  Release  No.  13662  Qant  23, 
1977),  at  36-38.  42  FR  335ia  33514  ("June  Release"). 

'The  Commission  has  defined  the  term 
"Internalization"  as  referring  to  "the  withholding  of 
retail  orders  from  other  market  centers,  for  the 
purpose  of  executing  them  in-house,  as  principal, 
without  exposing  those  orders  to  buying  and  selling 
interest  in  those  other  market  centers."  See 
Securities  Exchange  Act  Release  No.  16388  Quna  11. 
1080]  at  18,  n.  31.  45  FR  41125,  41128,  n.  31  ("Rule 
190-3  Adoption  Release"). 

'For  a  more  complete  discussion  of  prior 
Commission  action  concerning  off-board  trading 
restrictions,  see  Securities  Exchange  Act  Release 
No.  15760  (April  26, 1979).  at  5-8,  «4  FR  28688-89. 

'Specifically,  Rule  19o-3  precludes  exchange  off- 
board  trading  restrictions  from  applying  to  reported 
securities  [i.e..  securities  for  which  transaction 
reports  are  made  available  pursuant  to  an  effective 
transaction  reporting  plan),  which  were  listed  on  an 
exchange  after  April  28, 1979  (the  date  of  the 
proposal  of  Rule  19o-3)  or  which  were  listed  on 
April  28, 1979  by  ceased  to  be  traded  on  an 
exchange  for  any  period  of  time  thereafter  ("Rule 
100-3  securities"). 


the  potential  problems  of  overreaching 
of  customers  by  OTC  market  makers,* 
the  fragmentation  of  order  flow  among 
market  centers,*  and  adverse 
competitive  effects  on  exchange  market 
makers  and  small  broker-dealers.  ** 

Although  the  Commission  determined 
to  proceed  with  the  Rule  19c-3 ' 
experiment  it  recognized  the 
si^iificance  of  the  potential 
internalization  concerns  raised  by 
commentators.  In  response,  the 
Commission  suggested  in  the  Rule  19c-3 
Adoption  Release  several  means  by 
which  internalization  could  be 
addressed  if  problems  developed  in  the 
future,  including  a  rule  requiring  market 
makers  to  hold  out  agency  retail  orders 
to  other  buying  and  selling  interest  for  a 
minimum  period  of  time  before 
executing  against  that  order  as 
principal."  In  addition,  an  ongoing 
surveillance  program  was  established 
by  the  Commission  in  conjunction  with 
the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"),  to  monitor  the 
effects  of  Rule  19c-3  on  the  markets,  and 
to  detect  and  take  action  with  respect  to 
any  problems  that  might  develop.  The 
Commission  also  indicated,  however, 
that  some  internalization  type  concerns 
are  also  present  in  the  trading  of  listed 
securities  on  exchanges,  because  orders 
sent  to  an  exchange  market  are  not 
necessarily  exposed  to  other  markets 
even  where  there  is  a  superior  quotation 
displayed  by  another  market.  ** 

At  the  time  Rule  19c-3  was  adopted, 
the  Commission  exphasized  the 
importance  of  developing  an  effective 
linkage  between  exchange  trading  floors 
and  OTC  markets  in  Rule  19c-3 


'"Overreaching"  refers  to  broker-dealer  firms 
taking  advantage  of  their  customers  by  executing 
retail  transactions  as  principal  at  prices  favorable 
to  those  customers  than  could  have  been  obtained 
had  those  firms  acted  as  agent  See  June  Release, 
supra  Note  4,  at  70-64.  42  FR  at  33519-21. 

'Commentators  have  argued  that  fragmentation 
of  order  flow  among  disparate  market  centers 
potentially  might  result  in  a  deterioration  of  the 
depth,  liquidity  and  continuity  of  the  markets,  and  • 
decrease  in  pricing  efficiency.  See  RulelOo-S 
Adoption  Release,  tupro  note  5,  45  FR  at  41128. 

»Jd. 

"  Rule  19C-9  Adoption  Release,  Bupro  note  S,  44 
FR  at  41129.  In  addition,  several  alternative  rales, 
proposed  in  the  context  of  the  earlier  Rule  19c-2 
proceeding  with  respect  to  off-board  trading 
restrictions,  remain  outstanding.  See  June  Release, 
supra  note  4,  42  FR  at  3525. 

"Rule  lOc-3  Adoption  Release,  tupro  note  S,  45 
FR  at  41129.  Although  the  ITS  participants  have 
adopted  trade-through  rules  that  limit  the  execution 
of  trades  at  prices  inferior  to  the  displayed 
quotation  of  another  market  see  Securities 
Exchange  Act  Release  No.  17704  (April  a  1981).  46 
FR  2252a  it  appears  that  orders  initially  directed  to 
an  exchange  often  are  retained  there  as  a  result  of 
the  specialist's  matching,  for  purpose  of  an 
individual  order,  the  superior  quotation  of  another 
market 
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securities,  in  order  to  achieve  a  greater 
degree  of  order  interaction  between 
markets,  enhance  opportunities  ior  best 
execudon.  and  allow  full  and  elective 
competition  to  develop  exchange  and 
ore  markets.  As  a  result,  the 
Commission  directed  the  NASD  and  the 
exchange  participants  in  the  Intermarket 
Trading  System  ("ITS")'*  to  renew  their 
efforts  to  develop  an  automated  linkage 
which  would  allow  orders  to  be  routed 
efficiently  between  OTC  and  exchange 
markets.  The  ensuing  discussions 
between  the  NASD  and  the  ITS 
participants  over  a  number  of  months, 
however,  did  not  pesult  in  agreement  on 
implementation  of  linkage. 

Accordingly,  after  providing  the 
parties  an  extended  opportunity  to 
develop  a  linkage  entirely  on  their  own 
initiative,  the  Commission  On  April  21, 
1981,  issued  an  order  ("linkage  order") 
mandating  the  establishment  of  an 
automated  interface  between  the  ITS 
and  the  NASD's  enhanced  NASDAQ 
system  (referred  to  as  the  Computer 
Assisted  Executed  System,  or 
"CAES").'*  Although  internalization 
concerns  were  once  again  raised  by 
commentators  in  the  context  of  the 
linkage  order,  the  Commission,  after 
thorough  consideration,  determined  that 
the  interface  would  not  directly 
exacerbate  internalization  concerns  as  a 
structural  matter. "  While  the 


"The  ITS  U  an  intermarket  communicationi 
■ystem  operated  lointly  by  certain  national 
securitiet  exchanges,  and  authorized  by  the 
Commission,  on  a  provisional  basis,  as  a  national 
market  system  facility  pursuant  to  llA(a)(3KB)  of 
the  Act  The  current  participants  in  ITS  are  the 
NYSE,  and  the  American,  Bostoa  Gndnnati, 
Midwest.  Pacific  and  Philadelphia  Stock  Exchanges. 
In  addition,  the  NASD  has  become  an  ITS 
Participant  as  of  May  17, 1982.  See  note  14.  infra. 

'*  See  Securities  Exchange  Act  Release  No.  17744 
(April  21. 1981)  46  FR  238S6  ("Linkage  Order 
Release").  The  linkage  order  orginally  set  a  target 
date  of  March  1. 1962,  for  implementation  of  the 
interface.  However,  because  of  lecfanical  delajn  and 
the  inability  of  the  NASD  and  ITS  participants  to 
■9W  on  amendments  to  the  plan  governing  the 
operation  of  the  ITS  ("ITS  Plan")  necessary  to 
include  the  NASD  in  ITS,  the  Commissioo 
postponed  the  implementation  date  until  May  1, 
1962.  aae  Securities  Exchange  Act  Release  No.  18537 
(March  4. 1962).  47  FR  10662.  and  proposed  its  own 
amendments  to  the  ITS  Plan.  See  Securities 
Exchange  Act  Release  No.  18536  (March  4. 1962).  47 
FR  10656.  In  view  of  the  parties'  continued  inability 
to  agree  on  the  requisite  amendments,  the 
Commission  has  adopted  its  own  amendments  to 
the  ITS  Plan,  including  the  NASD  in  ITS  but 
generally  deferring  other  outstanding  issues  until 
the  end  of  the  interface's  six  month  pilot  phase,  in 
order  to  ensure  timely  implementation  of  the 
interface.  See  Secunties  Exchange  Act  Release  No. 
18713  (May  6. 1982).  In  additioa  the  Commission 
modified  the  linkage  order  by  deferring  the 
implemsotation  date  until  May  17. 1982.  on  order  to 
provide  the  ITS  participants  time  to  implement  the 
Plan  Amendments.  See  Securities  Exchange  Act 
Release  No.  18712  (May  6, 1962). 

"  Sea  the  Linkage  Oidai  Release,  supra  note  14.  at 
46  FR  23861. 


Commission  maintained  that 
development  of  a  means  of  addressing 
internalization  concerns  was  not  a 
prerequisite  to  an  interface  and  thus 
should  not  be  allowed  to  delay  the 
interface's  implementation,  it  noted  with 
approval  the  willingness  of  members  of 
the  securities  industry  to  attempt  to 
address  internalization  concerns  on 
their  own  initiative,  and  expressed 
support  for  the  ongoing  industry  efforts 
to  develop  an  equitable  and  efficient 
resolution  of  those  concerns  which 
would  be  acceptable  to  all  market 
participants.'* 

The  resulting  industry  discus^ons 
have  taken  a  variety  of  forms,  " 
including  discussions  sponsored  by  the 
Securities  Industry  Association  ("SIA"). 
Under  the  auspices  of  the  SIA.  a  special 
committee,  composed  of 
respresentatives  of  the  OTC  and 
exchange  markets,  including  OTC 
market  maker  and  exchange  specialists, 
met  to  develop  principles  on  which  an 
acceptable  anti-intemalization  rule 
could  be  based,  if  one  were  deemed 
necessary.  '*  After  a  number  of  extensive 
meetings  during  February  and  March  of 
this  year,  the  SLA  committee  reached 
agreement  on  certain  general  principles 
which  should  govern  any  inter-market 
exposure,  rule,  should  it  be  determined 
that  such  a  rule  is  needed.  As  discussed 
below,  these  principles  contemplate  that 
customer  orders  in  Rule  19c-3  securities 
should  be  publicly  exposed  to  other 
market  interest.  The  principles  would  be 
generally  apiilicable  to  all  market 
makers  in  these  securities,  whether  OTC 
or  on  an  exchange  floor. 

In  addition,  the  NYSE  has  submitted 
to  the  Commission  a  proposed  rule 
incorporating  order  exposure 
requirements  generally  consistent  with 
the  SLA  committee  principles,  but 
applicable  only  to  OTC  market  makers 
in  Rule  19c-3  securities.  In  making  this 
submission,  the  NYSE  did  not  discount 
the  SIA  committee's  conclusion  that 
additional  exposure  of  public  orders  on 
exchange  floors  as  well  as  in  the  OTC 
market  also  might  be  desirable. 
However,  the  NYSE  argued  that, 
because  of  the  conflict  of  interest 
inherent  in  an  OTC  market  maker 
trading  as  principal  with  his  customer, 
concerns  raised  by  the  removal  of  off- 
broad  trading  restrictions  required  more 
immediate  attention. '»  Still,  the  NYSE 


did  express  support  for  continued 
industry  discussions  regarding  an 
exposure  rule  applicable  to  all  markets. 

The  Commission  regards  the 
development  of  the  general  principles  by 
the  SIA  committee  as  a  highly 
commendable  demonstration  of     ^ 
dedication  and  initiative  on  the  part  of 
the  committee  members  individually 
and  of  the  securities  industry  generally. 
The  Commission  believes  that  the 
principles  constitute  a  step  forward  in 
the  process  of  articulating  practical 
methods  of  addressing  generalized  order 
exposure  concerns.  The  Commission 
also  believes  that  the  NYSE's  effort  to 
articulate  those  principles  in  rule  form, 
reflecting  the  NYSE's  belief  that 
concerns  raised  by  OTC  internalization 
are  materially  different  from  concerns 
raised  by  the  lack  of  order  exposure  in 
exchange  markets,  provides  an 
important  and  concrete  proposal 
addressing  one  aspect  of  this  issue  and 
serves  a  usefid  fimction  in  focusing 
industry  attention  on  the  issue. 
Notwithstanding  the  fact  that  this 
progress  falls  short  of  full  resolution, 
however,  the  SIA  committee  has 
indicated  (in  the  Commission's  view 
correcdy)  that,  in  enunciating  its 
internalization  principles,  the  committee 
has  completed  its  initial  role.  The  NYSE 
has  argued  that,  because  of  the 
complexity  of  the  issues  and  the 
differing  interests  of  sectors  of  the 
industry,  further  progress  in  addressing 
internalization  concerns  requires  the 
active  participation  of  the  Commission. 
In  light  of  the  current  status  of  these 
internalization  discussions,  the 
Commission  believes  that  a  full  public 
discussion  of  the  SIA  committee 
principles,  the  NYSE  proposal,  and  the 
underlying  issue  of  the  feasibility  of  an 
internalization  rule,  taking  into  accotmt 
its  cost  and  effect  on  the  trading  maricet, 
can  most  effectively  be  conducted  now 
in  the  context  of  a  Commission 
rulemaking  proceeding.*" 

Therefore,  to  encourage  widespread 
consideration  of  these  internalization 
proposals  and  to  promote  discussion 
and  comment  on  the  merits  of  various 
rule  formulations  derivable  from  the  SIA 


'•  fd.  at  23860. 

"  See  the  discussion  of  the  Internalization 
negotiations  contained  in  Securities  Exchange  Act 
Release  No.  18536  (March  4. 1982).  47  FR  10658. 

"The  committee  expressly  refrained  from 
addressing  the  questioQ  whether  an  intaraaiization 
rule  was  necessary  at  the  present  time. 

"  See  Memorandum  Re  the  Urgent  Need  For  an 
Anti-Intemalization  Rule  for  the  Rula  lSc-3  PUoC 


prepared  by  the  firm  of  Schiff  Hardin  &  Waite, 
Special  Counsel  to  the  NYSE,  contained  in  Letter 
from  William  M  Batten.  Chairman.  NYSE,  to  the 
Commissioners,  Securities  and  Exchange 
Commission,  dated  April  S.  1962.  at  13  ( 'f4YSE 
memo"). 

"The  Commission  cannot  emphasize  too  strongly 
the  absolute  necessity  of  continuing  leadership  fron 
the  SIA  committee  and  other  industry  participants 
in  coordinating  further  discussions  on  development 
of  an  equitable  and  efficient  order  exposure  rule. 
The  momentum  created  during  the  past  few  months 
must  be  sustained  by  immediate  reoommencemeat 
of  these  Industry  deliberatioas. 
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committee  principles,  as  well  as  the 
necessity  of  an  anti-intemalization 
measure  at  the  present  time,  the 
Commission  has  determined  to  propose 
for  public  comment  two  Commission 
rules  under  the  Act  The  Commission 
wishes  to  emphasize  that  the  proposal 
of  these  rule  formulations  for  the 
purpose  of  soliciting  public  comment 
does  not  constitute  a  determination  thai 
an  anti-intemalization  measure  is 
necessitated  by  present  conditions  or  by 
implementation  of  the  interface  between 
the  ITS  and  OTC  markets.  Indeed,  the 
Commission  is  specifically  requesting 
comment  on  the  alternative  of  deferring 
a  decision  on  an  internalization  rule, 
pending  further  study  and  evaluation  of 
the  results  of  the  Rule  19c-3  experiment 
In  proposing  these  alternatives,  the 
Commission  is  seeking  to  focus  attention 
on  the  application  of  Uie  order  exposure 
principles  to  the  existing  markets,  in 
order  to  further  public  discussion  of 
internalization  questions  and  to  obtain 
the  benefit  of  industry  experience  in 
considering  the  relative  desirability  and 
feasibility  of  each  of  the  alternative 
proposals  noted  above. 

II.  Summaiy  of  Altetnatives 

The  Commission  is  proposing  and 
solicits  comment  on  the  following 
alternative  responses  to  internalization 
concerns. 

A.  Deferring  Action  on  an  Anti- 
intemalization  Measure.  Under  this 
alternative,  regulatory  action  with 
respect  to  internalization  would  not  be 
taken  until  such  time  as  action  tvas 
warranted  by  some  specific  evidence  of 
significant  adverse  effects  resulting  from 
internalization. 

B.  NYSE  Rule  Proposal.  The  NYSE 
rule  proposal,  designated  proposed  Rule 
11A-1[A],  would  apply  only  to  OTC 
market  makers  in  Rule  19c-3  securities. 
Under  the  rule,  prior  to  executing  a 
customer  order  as  principal,  an  OTC 
market  maker  would  be  required  to 
"stop"  (i.e.,  guarantee  the  execution  of) 
th^customer  order,  improve  his  bid  or 
o^er  (as  the  case  may  be)  to  match  the 
proposed  execution  price  of  the 
customer  order,  and  publicly  offer  a 
customer  sell  order  or  bid  a  customer 
buy  order,  at  an  eighth  better  than  the 
proposed  execution  price.  Alternatively, 
a  market  maker  could  route  its  customer 
orders  to  CAES.  but  only  if  the  market 
maker's  proprietary  traders  were 
unaware  of  the  entry  of  the  order  in 
CAES,  and  the  person  handling  the 
order  were  unaware  of  the  firm's 
proprietary  position.  Crossing  two  or 
more  agency  orders  in  the  OTC  market 
would  bej>rohibited,  exeept  in  CAESw 


C  All  Market  Exposure  Rule 
Proposal.  The  second  rule,  based  on  the 
SIA  committee  principles,  designated 
proposed  Rule  11A-1[BJ,  would  apply 
the  order  exposure  requirements  of 
proposed  Ride  11A-1[A]  to  all  mari^et 
milkers  in  Rule  19o-3  securities,  whether 
off-board  or  on  an  exchange  floor.  Like 
proposed  Rule  11A-1[A],  the  ride  would 
require  all  market  makers  to  stop  a 
customer  order  at  the  proposed  price, 
and  publicly  to  bid  or  offer  (as  the  case 
may  be)  the  order  at  an  ei^th  better 
than  that  price,  before  executing  the 
order  as  principal  However,  in  order  to 
reduce  potential  adverse  effects  on 
market  making  incentives  and  market 
efficiency,  the  rule  would  not  require 
market  makers  to  display  a  principal 
quotation  matching  the  proposed 
execution  price.  Furthermore,  OTC 
agency  crosses  outside  of  CAES  would 
be  allowed  in  certain  instances. 
Proposed  Rule  11A-1[B]  also  would 
contain  a  CAES  order  export  alternative 
identical  to  that  of  proposed  Rule  llA- 
1[A]. 

ni.  Discussion 

A.  Deferring  Action  on  Fntemalization. 

In  adopting  Rule  19c-3,  the 
Commission  recognized  that  increased 
opportunities  for  internalization 
of  customer  orders  would  be  a 
ollateral  consequence  of  permitting 
member  firms  to  compete  as  OTC 
marketing  makers  in  listed  securities. 
The  Commission  noted,  however,  that  in 
addition  to  providing  the  benefit  of  OTC 
competition  in  newly  listed  securities, 
removal  of  off-board  trading  restrictions 
with  respect  to  Rule  19c-3  securities 
would  provide  the  Commission  with  a 
unique  opportunity  to  evaluate  the 
concerns  relating  to  internalization  in  a 
limited  context.*'  The  Commission  also 
emphasized  that  the  operation  of  a 
linkage  between  the  ITS  and  the  OTC 
markets  was  essential  to  a  proper 
assessment  of  the  extent  and  potential 
effects  of  internalization  in  the  context 
of  fully  competitive  markets.** 
Therefore,  the  Commission  concluded 
that  in  the  absence  of  some 
demonstrated  adverse  effects  on  the 
markets  for  Rule  19c-3  securities 
resulting  from  internalization  by  OTC 
market  makers,  it  would  be  premature  to 
consider  a  regulatory  response  to 
internalization.** 


"  See  Rule  ISoJ  AdopUon  Release,  supra  note  S, 
45  FR  at  4113a 

"See  Id.  at  41127;  see  also  Unkage  Order 
Releaie,  svpro  note  14,  at  46  FR  23857. 

"See  Rule  19o-3  Adoption  Release,  supra  note  S, 
45  FR  at  41129:  Linkage  Orden Release,  svpra  note 
14. 46  FR  at  Z38S7. 


Commentators  have  raised  two 
primary  ar^guments  in  opposition  to 
Commission  action  at  the  present  time 
with  respect  to  intemalizatioa.  First, 
since  the  inception  of  Role  19c-3  no 
harmful  effects  relating  to 
internalization  have  been  demonstrated 
as  residting  from  OTC  trading  of  Role 
19c-^  securities,  and  consequently  no 
anti-intemalizatioa  rule  is  needed.  **  la 
this  connection,  the  Commission  notes 
that  its  surveillance  of  Rule  19c-3 
markets  has  not  revealed  any  significant 
negative  impact  on  the  quality  of  these 
markets  resulting  from  OTC  market 
making  in  Rule  19c-3  securities.*^ 
Furthennore.  the  instances  of  potential 
overreaching  identified  by  the  NASH'S 
and  the  Commission's  ongoing 
monitoring  efforts  have  been 
negligible.**  Given  these  cooditioas.  one 
commentator  has  stated  that  adoption  of 
an  anti-intemalization  measure  b^  the 
Commissioo.  in  advance  of  any 
demonstrated  internalization  problems, 
would  constitute  "the  essence  of 
overregulation."  "  Indeed,  other 
commentators,  including  a  participant  in 
the  SIA  committee,  have  suggestol  that 
it  would  be  premature  to  evaluate 
internalization  concerns  before  an 
automated  interface  went  into  effect 
because  such  an  interface  could 
significandy  ameliorate  potential 
internalization  concerns.** In  particular, 
commentators  have  argued  that  the 
existence  of  a  competitive  environment 
in  addition  to  existing  market 
information  systems,  would  help  provide 
discipline  against  overreaching  of 
customers  by  dealers.**  Commentators 
emphasized  that  this  competitive 
discipline  was,  of  course,  supplementary 
to  the  fiduciary  responsibilities  of  best 
execution  owed  by  a  market  maker  to  a 


'•See  Letter  Irani  Elliot  Smith.  Bacfae  Habey. 
Stuart  Shields.  Inc.:  William  C.  Morloo.  Dean  Witter 
Reynolds.  Inc.:  Sam  Scott  Miller.  Paine.  Webber 
ladison  S  Curtis.  Inc.:  and  Thomas  Sullivan.  Smith 
Bantey.  Harris  Upham  ft  Co.  Inc.  to  Mm  S.  R.  Shad 
Chairman.  Securities  and  Exchange  Commisnao. 
dated  March  16. 1982  ("March  16  Letter"). 

"  Securities  and  Exchange  ""ffnimiinritiii  A 
Monitoring  Report  on  the  Operation  and  Effects  of 
Rale  t9c-3  under  the  Securities  Exchange  Act  of 
1934.  August.  1981  ("Monitoring  Report"). 

"See.  e^_  Monitoring  Report  supra  note  2&  at 
35. 

"See  Letter  from  (eremiah  A.  Mullina,  C3iainnaa. 
and  Morton  Weiss.  President.  National  Security 
Traders  Assodatioa  to  George  A.  Rtzsimmooa. 
Secretary.  Securities  and  Exchange  Commissioa. 
dated.  March  24. 1982.  at  2  ('NSTA  Letter"). 

"Se«  Letter  &om  K  C  Piper.  President,  and 
Kenneth  |.  Weasels.  Senior  Vice  President  Piper. 
Jaffray.  ft  Hopwood.  to  George  A.  Fitzsimmons. 
Secretary.  Securities  and  Exchange  Commisatoo. 
dated,  March  31. 1962.  ("Piper,  (afiray  Letter")  at  £ 
NSTA  Letter,  supra  note  27,  at  2. 

"See  March  IB  Letter,  supra  note  24.  at  2:  See 
also  Rule  19o-3  AdopUon  Release,  supra  note  &  at 
4112a 
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customer.*' Commentators  also  have 
argued  that,  because  of  the  efficiencies 
involved,  internalization  of  order  flow 
can  result  in  beneSts  to  customers,  and 
consequently  an  anti-intemalization  rule 
would  constitute  a  new  artificial 
restraint  on  market  making  to  the 
detriment  of  the  public.** 

The  second  argument  against  an  anti- 
intemalization  measure  is  that  it  would 
have  a  detrimental  impact  on  OTC 
market  making.  Commentators  have 
argued  that  an  anti-intemalization 
measure,  and  in  particular  an  order 
exposure  rule  such  as  proposed  Rule 
11A-1[A]  or  [B],  would  make  it  both 
expensive  and  cumbersome  for  a  firm  to 
execute  customer  orders  from  its  own 
account." These  commentators  assert 
that  by  imposing  order  exposure 
requirements  that  impair  the  efficiency 
of  in-house  execution  of  customer 
orders,  such  a  mle  would  seriously 
reduce  the  proHtability  of  a  firm 
functioning  as  a  Rule  19c-3  market 
maker  and  thus  reduce  incentives  to 
make  competitive  meirkets  in  Rule  19c-3 
securities.  In  addition,  because  the  bulk 
of  the  order  flow  in  Rule  19c-3  securities 
continues  to  be  routed  to  the  primary 
exchange  markets,  OTC  market  makers 
have  had  little  opportunity  to  attract 
order  flow  other  than  from  their  own 
retail  customers.**  Consequently, 
impeding  efficient  execution  by  member 
Hrms  of  retail  customers  orders  could 
seriously  affect  their  ability  to  continue 
their  market  making  function,  thus 
reducing  the  potential  for  OTC  market 
maker  competition  with  exchange 
markets,  and  curtailing  the 
Commission's  experiment  with 
concurrent  OTC  and  exchange  market 
making. 

On  the  other  hand,  several  argimients 
have  been  advanced  in  favor  of  an  anti- 
intemalization  measure  involving  order 
exposure  requirements,  on  grounds 
distinct  from  the  question  of  whether  in 
intemalization  measure  is  necessary  to 
eliminate  potential  overreaching  by 
OTC  market  makers.  In  particular,  it 
appears  that  the  changes  in  the  manner 
of  market  making  inherent  in  the  order 


"See  Mardi  16  Letter,  supn  note  24,  at  2;  Piper, 
Jaffray  Letter,  supra  note  28,  at  1. 

"  See  March  16  Letter,  supra  note  24.  at  2. 

"See  March  16  Letter,  supra  note  24.  at  2:  see 
also  Letter  from  Jerry  Williams,  Jerry  Williams  Inc 
to  John  S.  R.  Shad.  Chairman,  Securities  and 
Exchange  Commission,  dated  April  14, 1S82. 

"See  Monitoring  Report,  supra  note  25.  at  15-17. 

*'Tbe  Consolidated  Quotation  System  collects 
quotations  in  reported  securities  from  all 
participating  market  centers  and  makes  these 
quotations  available  in  the  form  of  a  single 
consolidated  data  stream.  The  System  was 
approved  on  a  permanent  basis  on  January  22, 1980. 
See  Securities  Exchange  Act  Release  No.  16518 
(January  22, 1980),  45  FR  6521. 


exposure  alternatives  of  proposed  Rule 
llA-1  [A]  and  [B],  discussed  in  greater 
detail  below,  could  result  in  signiticantly 
increased  opportxmities  for  competition 
for  order  flow  between  markets  and 
market  makers,  and  in  improved 
executions  for  public  customers'  orders. 

By  requiring  that  customers'  orders  in 
Rule  19c-3  securities  be  publicly  bid  or 
offered  through  the  Consolidated 
Quotation  System  **  before  execution  as 
principal,  the  order  exposure 
requirements  of  the  two  alternative  mles 
would  provide  other  markets  with 
access  through  ITS  to  the  internal  order 
flow  of  an  OTC  market  maker,  and,  in 
the  case  of  proposed  Rule  llA-lfB],  an 
exchange.  As  a  result,  market  makers 
would  for  the  Hrst  time  be  able  to 
compete  aggressively  for  other  markets' 
order  flow,  offering  the  possibility  of  the 
development  of  vigorous  intermarket 
competition,  with  possible  resultant 
benefits  for  the  quality  of  the  markets. 

In  addition,  these  order  exposure 
requirements  could  benefit  public 
customers  by  requiring  affirmative 
efforts  on  behalf  of  customer  orders, 
augmenting  those  owned  pursuant  to  a 
firm's  fiduciary  best  execution 
responsibility.**  The  practical  effect  of 
the  order  exposure  rules,  in  combination 
with  the  ITS  participant's  trade-through 
rulM.  would  be  to  require  a  firm,  prior  to 
executing  a  customer  order  as  principal, 
actively  to  seek  a  better  execution  than 
that  evidenced  by  existing  quotations. 
Specifically,  a  firm  would  be  required 
publicly  to  bid  or  offer  the  customer 
order  at  an  eighth  better  than  its 
proposed  execution  price,  which  must 
equal  the  best  prevailing  quotation  to 
avoid  a  trade-through,  in  order  to  elicit 
any  interest  at  that  better  price  bom 
other  market  centers. 

With  respect  to  the  alternative  of 
deferring  action  on  an  anti- 
intemalization  measure,  the 
Commission  solicits  comments  (1)  on 
whether  an  anti-intemalization  measure 
is  necessary  at  the  present  time,  and  (2) 
on  the  likely  effects  of  an  anti- 
intemalization  measure  on  the 
efficiency  of  the  operation  of  OTC 
market  makers,  and  their  willingness  to 
continue  engaging  in  Rule  19c-d  market 
making  subject  to  an  anti-intemalization 
measure.  In  addressing  the  need  for  an 


"The  Consolidated  Quotation  System  collect* 
quotations  in  reported  securities  from  all 
participating  market  centers  and  makes  these 
quotations  available  in  the  form  of  a  single 
consolidated  data  stream.  The  System  was 
approved  on  a  permanent  basis  on  January  22, 1980. 
See  Securities  Exchange  Act  Release  No.  16518 
(January  22. 1S80),  45  FR  6521. 

"See  Rule  19c-3  Adoption  Release,  supra  note  S, 
at  41130,  n.  60;  see  also  Securities  Exchange  Act 
Release  No.  15871  (March  22, 1979).  44  FR  20360  83 
atn.3a 


anti-intemalization  rule  and  the  effects 
on  market  makers  of  such  a  rule,  the 
Commission  requests  commentators  to 
address  whether  an  order  exposure  rule 
would  further  additional  national 
market  system  objectives  by  enhancing 
pricing  efficiency,  increasing 
competition  for  order  flow,  and 
providing  better  executions  for  public 
customers. 

B,  Proposed  Rules 

1.  Description  of  the  NYSE  Rule.  The 
NYSE's  proposed  rule,  which  is  being 
proposed  by  the  Commission  for 
comment  as  Rule  11A-1[A],  would 
impose  certain  restrictions  on  the 
manner  in  which  OTC  market  makers  in 
Rule  19c-3  securities  deal  as  principal 
with  customer  orders.**  Specifically,  the 
broker-dealer  would  have  to  follow  one 
of  two  altemative  sets  of  procedures 
before  dealing  as  principal. 

First,  the  broker  could  expose  the 
order  to  other  market  centers  (the  "order 
exposiu-e"  alternative)  by:  (i)  "Stopping" 
the  total  number  of  shares  of  the  order 
[i.e.,  guaranteeing  the  execution  of  the 
order)  at  the  intended  execution  price;  " 
(ii)  exposing  the  customer  order  at  a 
price  Vs  better  than  the  intended 
execution  price  for  60  seconds;  and  (iii) 
publishing  a  quotation  at  the  stop  price 
for  his  own  account  for  60  seconds,  in  a 
size  equal  to  the  customer  order.  After 
doing  so.  if  the  customer  did  not  receive 
an  execution  at  the  superior  price,  the 
broker-dealer  may  execute  the  order  as 
principal. ••Rule  11A-1(A]  would  except 
the  broker-dealer  from  the  requirement 
that  he  expose  the  customer  order  at  a 
price  Vs  better  if  his  existing  published 
quotation  represents  a  customer  order  at 
that  price  and  is  maintained  for  60 
seconds.**  Similarly,  the  broker-dealer 
would  not  have  to  publish  a  quotation 
for  his  own  account  at  the  stop  price  if 


""Customer"  is  defined  in  Section  (d)(13)  of  the 
rule  to  include,  generally,  (1)  any  person  other  than  a 
broker-dealer  and  (ii)  any  person  from  whom  an 
order  has  been  accepted  for  execution,  but  only 
with  respect  to  orders  so  accepted. 

"  In  order  to  avoid  trading  through  other  ITS 
markets  [i.e.,  trading  at  an  inferior  price  than 
available  in  other  ITS  markets),  the  stop  price 
would  have  to  be  at  least  as  good  as  the  best  price 
then  available  In  any  participating  ITS  market 

"For  example,  assume  a  customer  sends  an  order 
to  sell  500  shares  of  XYZ,  a  19c-3  security,  and  the 
broker-dealer's  quotation  is  19%  bid,  2OV4  asked 
(both  for  100  shares),  with  the  inside  ITS  market 
being  20  bid,  20  V4  asked.  The  broker-dealer  would 
have  to  (i)  stop  the  order  at  20:  (ii)  offer  the  500 
shares  for  the  customer  at  20%  (%  above  the  stop): 
and  (iii)  bid  for  the  SCO  shares  at  20  as  principal  (the 
intended  execution  price).  After  publishing  those 
quotations  for  60  seconds,  the  broker-dealer  could 
buy  the  500  shares  as  principal  at  20. 

"If  the  quotation  is  for  a  proprietary  account,  the 
broker-dealer  would  have  to  increase  the  size  of  the 
quotation  by  the  size  of  the  customer  order. 
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he  already  has  published  such  a 
quotation  and  maintains  that  quotation 
for  at  least  60  second  after  receipt  of  the 
order.** 

Hie  second  alternative  available  to 
the  broker-dealer  would  be  to  enter  the 
order  into  CAES  otherwise  than 
directing  the  order  to  himself  for 
execution.  This  alternative  (the  "order 
export"  alternative)  also  would  require 
the  broker-dealer  to  put  in  place 
procedures  which  would  preclude  (i) 
persons  at  the  broker-dealer's  firm 
responsible  for  proprietary  trading  in 
that  security  from  having  any 
knowledge  of  the  customer  order  prior 
to  its  entry  into  CAES:  and  (ii)  having 
persons  responsible  for  dealing  with 
customer  orders  in  that  security  from 
having  any  knowledge  of  the  firm's 
proprietary  positions  or  trading  strategy 
in  that  security  (the  "knowledge 
limitation"). 

In  addition,  the  rule  would  require 
that  all  agency  cross  transactions  not 
executed  on  a  national  securities 
exchange  would  have  to  be  entered  into 
CAES.  Finally.  Rule  11A-1[A]  would 
.  exclude  from  its  "hold  out"  and  "order 
export"  requirement  certain  types  of 
transactions,  including  block 
transactions,*'  tender  offers,  certain 
distributions  and  odd  lots.** 

2.  Description  of  the  AH  Market 
Exposure  Rule.  The  SLA  Special 
Committee  on  the  ITS-NASD  Market 
Linkage  was  comprised  of 
representatives  of  integrated 
warehouses,  regional  broker-dealers, 
block  and  institutional  broker-dealers 
and  exchange  specialists.  Although  the 
committee  has  not  finished  its  work  and 
has  not  propose  a  specific  rule,  it  did 
develop  a  set  of  principles  describing  an 
order  exposure  rule  to  address 
internalization,  if  it  is  determined  that 
an  anti-intemalization  rule  is  necessary. 


"If  a  broker-dealer's  proprietary  quotation  is 
accepted  in  whole  or  in  part  by  one  or  more  third 
parties,  and  the  broker-dealer  subsequently  revises 
his  quotation,  superseding  the  quotation 
representing  the  customer  order,  the  broker-dealer, 
is  deemed  to  have  met  the  hold  out  requirements 
and  may  execute  the  customer  order  at  the  stop 
price.  For  example,  in  the  example  in  note  38,  supra. 
if  the  brokeMealer's  bid  of  20  is  accepted  and  the 
b-oker-dealer  lowers  his  quotation  to  19%  bid.  20 
asked,  the  broker-dealer  can  execute  the  customer's 
500  share  sell  order  at  2a 

*' A'block  is  deHned  in  section  (d)(I7)  of  the  rule 
to  be  10.000  shares  or  a  quantity  of  slock  having  a 
market  value  of  $200,000  or  more. 

"The  Commission  has  made  a  numl>er  of  minor 
technical  changes  to  the  NYSE  submission.  These 
changes  include  exempting  from  the  rule 
transactions  outside  normal  business  hours 
(exchange  off-board  trading  restrictions  do  not 
apply  al  such  time),  adding  deHoitions  of  "effective 
transaction  reporting  plan,"  "transaction  report" 
"ITS,"  "CAES,"  "third  market  maker,"  and  "broker- 
dealer"  and  giving  the  Commission  the  authority  to 
grant  exemptions  from  the  rule. 


The  Commission  has  taken  those 
principles  and  applied  them  generally  to 
the  NYSE  rule  in  order  to  proposed  an 
alternative  rule  for  public  comment 
That  rule,  proposed  as  Rule  11A-1[B], 
while  generally  based  on  the  SIA 
committee  principles,  also  includes 
provisions  contained  in  the  NYSE  rule 
as  well  as  provisions  not  directly 
addressed  by  the  committee,  but  which 
the  Commission  believes  may  make 
trading  pursuant  to  the  rule  more 
efHcient. 

Rule  11A-1[B1  reflects  the  SIA 
committee's  agreement  that  any  rule 
addressing  internalization  should  apply 
both  to  ore  market  makers  and 
exchange  specialists  in  Rule  19c-3 
securities.  The  rule  also  reflects  the  SIA 
committee's  agreement  that  a  nde 
should  contain  an  order  exposure 
alternative  similar  to  that  contained  in 
the  NYSE  rule.  The  SIA  committee 
principles,  and  thus  prposed  Rule  llA- 
1[B],  differ  from  the  NYSE  rule  in  that 
the  order  exposure  alternative  would 
require  only  that  the  customer's  order  be 
exposed  at  a  better  price  than  the 
existing  quotation,  and  not  that  the 
dealer  expose  his  principle  interest  in 
the  order  at  the  intended  execution 
price.  Ride  11A-1(B],  however,  like  Rule 
11A-1[A]  would  require  a  stop  at  the 
intended  execution  price. 

Not  addressed  in  the  SIA  principles  is 
the  procedure  to  follow  when  the  dealer 
already  has  outstanding  a  quotation  at  a 
price  y»  superior  to  the  intended 
execution  price.  The  Commission  is 
proposing,  as  an  alternative  to  the 
procedure  suggested  by  the  NYSE,  that 
the  market  maker  need  not  increase  the 
size  of  that  quotation  as  long  as  the  size 
of  the  quotation  is  at  least  that  of  the 
customer  order,  even  if  the  market 
maker's  quotation  is  as  prindpaL  The 
customer  order,  however.  Woiild  be 
"deemed"  to  be  represented  by  the 
mari(et  maker's  quotation  for  60  seconds 
after  receipt  of  the  customer  order.  Thus, 
if  during  that  60  second  period,  the 
market  maker's  quotation  is  executed 
against,  the  Rule  would  require  that  the 
customer  order  receive  the  benefit  of  the 
execution.** 


"Rule  11A-1(BJ  also  provides  that  if  the  l>roker- 
dealer  changes  his  quotation  to  the  stop  price  during 
the  60  seconds  that  a  customer's  order  is  exposed 
either  due  to  an  execution  at  this  quotation  price  or 
otherwise  justified  by  market  conditions,  the 
broker-dealer  will  have  satisfied  his  hold-out 
obligations  and  may  execute  his  customer's  order  al 
the  slop  price.  For  example,  if  the  broker-dealer  has 
stopped  his  customer  sell  order  al  20.  and  has  a 
preexisting  customer  offer  outstanding  at  20%, 
which  then  is  executed  against  in  whole,  the  broker- 
dealer  can  lower  his  offer  to  20,  the  stop  price,  and 
execute  the  customer's  sell  order  al  that  price. 
Similarly,  if  the  market  moves  down,  and  the 
broker-dealer  wants  to  lower  his  principal  offer  to 
20.  the  broker-dealer  may  do  so  if  he  executes  tlie 


With  respect  to  agency  crosses,  the 
SIA  committee  indicates  that  it  has  not 
completed  its  deliberations  on  the 
subject  but  is  working  on  the  concept  of 
a  general  order  exposure  requirement 
While  the  Commission  encourages  the 
SIA  Committee  to  continue  its  efforts  to 
develop  a  more  detailed  description  of 
how  they  expect  such  a  requirement  to 
work.  Rule  11A-1[BJ  would  permit  OTC 
market  makers  to  execute  agency 
crosses  if  (i)  the  inside  ITS  market  has  a 
spread  greater  than  V^  and  the  cross  is 
executed  between  those  quotations,  or 
(ii)  th'e  inside  ITS  market  is  a  Vi  spread 
and  the  cross  is  executed  at  either  the 
bid  or  the  offer. 

With  respect  to  the  order  export 
alternative,  although  such  a  specific 
alternative  was  not  proposed  by  the  SIA 
committee,  the  Conunission  believes 
that  such  an  alternative  may  enhance 
efficient  comphance  with  the  Rule  for 
brokerage  firms  with  a  laige  retail 
business.  Therefore,  the  Commission 
has  included  an  order  export  alternative 
in  proposed  Rule  11A-1[BJ.  The 
Commission  also  has  included  in  Rule 
11A-1[B]  the  exemptions  proposed  in 
the  NYSE  ride  and  the  authority  for  die 
Commission  to  grant  exemptions  from 
the  rule. 

3.  Discussion.  There  appear  to  be  two 
general  issues  posed  by  the 
consideration  of  any  specific  rule  to 
address  concerns  regarding  the  lack  of 
order  exposure.  First  should  the  rule 
apply  only  to  one  market  as  the  NSYE 
rule  does,  or  should  the  rule  apply  to  all 
maricets  in  Rule  19o-3  securities  as  die  * 
all  maricet  exposure  rule  does?**  Second, 
regardless  of  which  markets  are  subject 
to  the  rule,  what  specific  restrictions 
should  be  imposed  on  broker-dealers 
before  Oiey  can  deal  as  principal  with 
customer  orders? 

With  respect  to  the  markets  to  be 
covered  by  the  nde,  in  proposing  an 
anti-intemalization  rule  addressing  only 
the  OTC  market  in  Rule  19c-3  securities, 
the  NYSE  argues  that  the  problems 
presented  by  OTC  internalization  have 
no  true  coimterparts  in  other  types  of 
markets,  and  that  it  is  not  helpful  to 
equate  the  OTC  market  for  Riile  19o-3 
securities  with  exchange  markets. 
Generally,  the  NYSE  argues  that  while 
exchange  specialists  can  deal  as 
principal,  they  must  follow  exchange 
auction  rules  and.  among  other  things, 
expose  customer  orders  on  the  floor  of 


customer  order  al  the  stop  price  (20),  even  if  the 
customer  order  had  not  l)een  exposed  for  60 
seconds. 

**  In  addition,  the  rule  theoretically  could  apply  to 
a  designated  tutnet  of  markets,  tncfa  m  the  priawy 
exchanges  and  the  OTC  market  but  not  the  i 
exchanges. 
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their  respective  exchanges  before 
executing  the  order  as  principal.  On  the 
other  hand,  the  NYSE  argues  that  the 
OTC  market  consists  of  integrated 
broker-dealers  who  both  make  markets 
as  principal  and  deal  with  their 
customer  order  flow  on  a  Hduciary  basis 
without  an  independent  agent 
determining  in  which  market  the  order 
should  be  executed,  and  without 
exhange-type  auction  trading 
protection.**  This,  the  NYSE  argues, 
requires  special  anti-intemalization 
procedures  to  be  imposed  on  the  OTC 
market  for  Rule  19c-3  securities.  The 
NYSE,  however,  does  acknowledge  that 
there  are  limitations  on  order  exposure 
in  other  markets  (although,  according  to 
the  NYSE,  long-standing  and 
distinguishable)  with  respect  to  which 
corrective  action  may  ultimately  be 
desirable.  Nevertheless,  the  NYSE  does 
not  believe  that  such  limitations  need  be 
addressed  conaurently  with  resolving 
concerns  regarding  OTC  internalization 
in  Rule  19c-3  securities. 

The  SIA  committee,  in  contrast  to  the 
NYSE,  reached  the  conclusion  that  any 
Commission  rule  should  apply  to  all 
markets  with  respect  to  Rule  19c-3 
securities,  and  not  just  the  OTC  market 
Although  not  stated  explicitly  by  the 
committee,  it  appears  that  the  committee 
members  concluded  that,  to  the  extent 
enhanced  order  exposure  is  a  principal 
goal  in  this  context,  any  rule  should 
include  exchange  markets  as  well  as  the 
OTC  market.  While  each  exchange 
member  does  make  an  independent 
decision  as  to  which  market  to  send  its 
customer  orders,  the  Commission 
understands  that  the  firm's  decision  is 
generally  made  by  designating  one 
market  to  which  it  sends  all  of  its  retail 
order  flow.  Because  most  brokerage 
firms  do  not  route  on  an  order  by  otder 
basis  to  the  best  displayed  quotation, 
once  that  firm  has  designated  a  market 
.  for  receipt  of  its  retail  order  flow  in  a 
particular  security,  in  effect,  the 


*The  NYSE  recognizes  that  the  traditional  OTC 
market  for  unlisted  securities  is,  to  an  extent,  a 
"sponsored"  market,  based  somewhat  on 
internalization.  While  the  NYSE  does  not  believe 
that  this  is  a  desirable  model  for  exchange-listed 
stocks,  the  NYSE  believes  such  a  market  is  suitable 
(and  perhaps  necessary]  with  respect  to  the  vast 
majority  of  stocks  traded  OTC,  and  does  not  believe 
an  anti-intemalization  rule  should  be  imposed  with 
respect  to  unlisted  stocks.  The  Commission  also 
recognizes  that  order  exposure  techniques  for  Rule 
19c-3  securities  may  not  be  readily  transferable  to 
the  OTC  market  for  unlisted  securities  and  that  such 
techniques  could  seriously  disrupt  the  existing 
competitive  dealer  structure  for  trading  the  vast 
majority  of  OTC  stocks.  While  the  Commission 
encourages  the  OTC  community  to  enhance  the 
order  routing  and  execution  capabilities  in  its 
market,  the  Commission  has  no  intention  of 
mandating  any  internalization  rule  for  the  OTC 
market  in  unlisted  stocks,  because  of  the  different 
competitive  structure  of  that  market. 


specialist  in  that  market  is  in  a 
competitive  position  comparable  to  an 
upstairs  firm  because  no  other  market 
participant  can  successfully  attract 
those  orders  from  him.** These 
competitive  similarities  are  greatest 
with  respect  to  orders  which  are  routed 
through  the  various  exchange  small 
order  processing  systems  directly  to  the 
specialist,  without  an  independent  floor 
broker  handling  the  order.  The 
Commission  also  notes  that  expanding 
an  order  exposure  rule  to  all  markets 
would  provide  customer  orders  in  all 
markets  the  opportunity  to  achieve  a 
better  execution  throu^  exposure  to 
other  market  interest.  In  addition,  such 
an  all  market  rule  might  allow  for 
increased  pricing  efficiency,  and  the 
exposure  of  all  orders  to  trading  interest 
in  all  markets  potentially  could  lessen 
concerns  about  fragmentation  of  the 
markets. 

The  Commission  specifically  requests 
comment  on  these  positions  and 
arguments  concerning  which  markets 
should  be  subject  to  an  order  exposure 
rule.  In  this  regard,  the  Commission 
requests  commentators  to  focus  on  the 
structural  differences  between  the  OTC 
and  exchange  markets  and  to  assess 
how  those  differences  affect 
implementation  of  the  order  exposure 
principle. 

Finally  in  this  regard,  the  Commission 
recognizes  that  those  regional 
exchanges  which  have  small  order 
execution  systems  which  price 
derivatively  off  the  best  ITS  quotations 
(or  certain  exchange  quotations)  may 
have  considerable  difficulty  adapting 
such  systems  to  comply  with  either  rule 
under  consideration.  Therefore,  the 
Commission  requests  comment  on  the 
effects  of  a  "hold  out"  requirement  on 
regional  exchanges  and  whether,  if  a 
rule  were  to  be  adopted  for  all  markets, 
the  regional  exchanges  should  be  given 
a  certain  amount  of  time  to  adapt  their 
systems  to  comply  with  the  rule,  or 
whether  any  other  type  of  relief  may  be 
appropriate. 

The  second  general  issue  with  respect 
to  an  order  exposure  rule  to  be 
addressed,  is,  regardless  of  which 
markets  are  covered  by  such  a  rule, 
what  requirements  should  the  rule 
impose  on  broker-dealers  before  they 
execute  a  customer's  order  as  principal? 
In  this  regard,  while  the  NYSE  rule  and 
the  rule  based  on  the  SIA  Committee 


principles  have  much  in  common,  there 
are  signiflcant  differences. 

The  Commission  notes  that  while  both 
rules  contain  a  hold  out  alternative,  the 
NYSE  believes  that,  with  respect  to  that 
alternative,  it  is  necessary  for  OTC 
market  makers  not  only  to  attempt  to 
achieve  an  execution  for  the  customer 
Vi  better  than  the  current  quotation,  but 
to  expose  his  own  intention  to  deal  bs 
principal  at  the  stop  price.  The  NYSE 
apparently  believes  that  this  is 
important  to  ensure  that  OTC  market 
makers  are  publicly  disseminating 
quotations  representing  the  best  price  at 
which  they  are  willing  to  trade.  While 
this  requirement  does  eliminate  the 
possibility  that  OTC  market  makers 
could  execute  their  customer  orders  in  a 
"hidden  market"  without  providing 
other  market  participants  any  access  to 
that  market,  it  also  might  increase 
market  making  risks  by  exposing  OTC 
market  makers  to  the  risk  of  double 
executions  each  time  they  export  a 
customer  order.  *^ 

Rule  11A-1[B),  on  the  other  hand, 
requires  exposure  only  of  the  customer 
order.  While  this  requirement  is  easier 
to  meet  administratively,  and  eliminates 
the  possibility  of  a  double  execution,  it 
would  not  require  dealers  to  expose 
directly  their  actual  principal  interest. 

The  Commission  requests  comment  on 
which  version  of  the  hold  out 
requirement  is  most  appropriate.  In 
particular,  the  Commission  requests 
comment  on  whether  the  possible 
increased  market  access  and 
competition  that  may  result  from  the 
NYSE  proposal  outweigh  the  possible 
burden  on  market  making  efHciency  and 
risk  that  may  result  from  holding  out 
principal,  as  well  as  customer,  interest. 

A  second  difference  between  the  two 
hold  out  requirements  concerns  the 
procedures  to  follow  when  the  dealer 
already  is  disseminating  a  bid  (or.  in  the 
case  of  a  customer  buy  order,  an  offer) 
as  principal,  at  Vs  better  than  the 
customer  order,  in  a  size  at  least  as 
large  as  the  customer  order.  While  Rule 
11A-1[A]  would  require  that  the 
customer  order  be  "exposed"  by 
increasing  the  size  of  the  bid  (offer)  by 
the  size  of  the  customer  order,  Rule 
11A-1[B]  would  exempt  the  dealer  from 


"Of  course,  ITS  enables  competing  market 
makers  to  attract  some  orders  by  the  display  of 
superior  quotations.  However,  the  specialist  holding 
the  order  may  avoid  any  obligation  to  send  that 
order  away  by  matching  the  best  bid  or  offer  (as  the 
case  may  be)  in  ITS. 


"  For  example,  if  a  broker-dealer  wished  to 
execute  a  sell  order  at  SO,  he  first  would  have  to 
offer  that  order  at  SOW  and  change  his  own  bid  to  50 
for  a  minimum  of  60  seconds.  If,  during  that  60 
seconds,  his  bid  is  hit  and  the  customer's  offer  is 
not,  the  broker-dealer  would  t>e  required  to  honor 
his  stop,  thus  purchasing  twice  as  much  stock  as  he 
wished.  If  this  example  occurred  while  the  market 
was  moving  downward,  the  broker-dealer  might  be 
exposed  to  a  substantial  risk  of  trading  losses. 
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any  further  requirements.** In  this 
regard,  the  Commission  requests  that 
commentators  balance  the  benefits  of  all 
markets  participants  being  informed  of 
all  customer  interest**  against  the 
administrative  burdens  of  increasing 
quotation  size  for  60  seconds.^ 

A  final  difference  between  the  two 
order  export  requirements  involves 
agency  crosses.  The  NYSE  rule  would 
prohibit  OTC  agency  crosses  unless 
firms  route  such  transactions  through 
CAES.  Rule  11A-1[B),  on  the  other  hand, 
would  exempt  agency  crosses  from  any 
requirement  as  long  as  the  orders  are 
executed  between  the  quotations,  or,  if 
the  spread  is  Vs  point,  at  either 
quotatioa  In  proposing  this  exemption 
for  agency  crosses,  the  Commission 
notes  that  if  the  execution  is  between 
the  quotations  both  customers  are 
receiving  a  superior  price  than  they 
might  otherwise  receive.  Moreover,  it 
may  be  somewhat  anomalous  to  impose 
greater  restrictions  on  upstairs 
execution  of  agency  cross  transactions 
because  (i)  those  transactions  may  not 
raise  the  same  conflict  of  interest 
concerns  present  with  respect  to 
principal  transactions,  and  (ii)  there 
would  appear  to  be  limited  occasions  in 
which  a  customer  buy  and  sell  order 
would  anive  together  at  one  firm. 
Agency  cross  transactions  therefore 
would  appear  to  have  a  more  limited 
effect  on  competition  between 
marketplaces  than  market  maker 
principal  transactions.  Finally,  the 
Commission  notes  that  CAES  currenUy 
does  not  have  the  abiUty  to  accept 
agency  crosses  as  such,  but  requires 
each  side  of  the  cross  to  be  entered 
separately.  Accordingly,  the 
Commission  requests  comment  on  these 
differing  approaches  to  agency  cross 
transactions,  and,  in  addition,  invites 
commentators  to  suggest  alternative 
means  to  address  this  issue.*' 

The  Commission  also  requests 
comment  on  those  aspects  of  the  two 
rules  that  contain  the  same 
requirements.  For  example,  the 
Commission  notes  that  both  rules  would 


*•  As  discussed  above,  however,  the  cuslomer's 
order  would,  in  effect  ba  substituted  for  the  dealer's 
quotation  and  the  customer  would  receive  the 
benefit  of  any  execution  at  that  price. 

The  Cotumission  notes,  however,  that  in  both 
rules,  if  the  broker-dealer's  bid  or  offer  already  is  an 
agency  order,  the  broker-<lealer  does  not  have  to 
expose  any  other  agency  order  of  the  same  or  lesser 
size, 

"For  a  further  discussion  of  this  administrative 
difficulty  in  the  OTC  market,  see  note  53,  infra. 

"  Other  approaches  to  dealing  with  agency 
crosses  include  variations  of  the  hold  out  approach. 
For  example,  •  broker-dealer  could  be  required  to 
hold  out  both  the  buy  and  sell  order  (presumably 
not  simultaneously  to  avoid  a  locked  or  crossed 
market.  Alternatively,  the  btokeixlealer  could  be 
required  to  hold  out  only  one  side  of  the  order. 


prohibit  OTC  market  making  in  Rule 
19o-3  securities  included  in  the 
automated  interface  otherwise  than  by 
ITS/CAES  market  makers.  The 
Commission  requests  comments  on 
whether  this  limitation  is  appropriate  or 
whether  all  broker  dealers  should 
continue  to  be  allowed  to  trade  such 
securities  OTC,  with  only  those  broker- 
dealers  with  access  to  the  automated 
interface  subject  to  the  rule. 

Both  rules  also  provide  exceptions  for 
block  transactions.  TTie  Commission 
preliminarily  beheves  that  this  is 
appropriate  and  that  concerns  regarding 
block  transactions  can  best  be 
addressed  through  the  current  block 
application  of  the  ITS  trade-through 
rules  and  through  the  development  of 
mechanisms  to  protect  away-from-the- 
market  orders  from  block  executions  at 
inferior  prices.  The  Commission 
specifically  requests  comment  on  the 
appropriateness  of  the  block 
exception.** 

The  Commission  also  requests 
comment  on  the  desirability  of  providing 
an  order  export  alternative.  If  it  is 
believed  that  such  an  alternative  is 
appropriate,  the  Commission  requests 
comment  on  the  advisability  and 
practicabihty  of  including  the 
"knowledge  Umitation"  as  part  of  that 
alternative.  In  this  regard.  6ie 
Commission  interprets  the  knowledge   • 
Umitation  not  to  require  the  physical 
separation  of  a  firm's  proprietary  and 
agency  trading  activity,  but  that  a  firm 
would  meet  this  limitation  if  it  had  in 
place  procedures  which  ensured  that 
coordinated  agency  and  principal  orders 
would  not  be  entered  into  CAES.  The 
Commission  requests  comment, 
however,  on  whether  actual  physical 
separation  is  necessary  in  order  to 
ensure  that  OTC  market  makers  do  not 
enjoy  inappropriate  competitive 
advantages  with  respect  to  their 
customers'  orders. 

The  Commission  also  requests 
comment  on  the  other  common  aspects 
of  the  two  rules.  Those  areas  include:  (i) 
The  effect  and  necessity  of  stopping  the 
customer  order  at  the  intended 
execution  price,  although  the  market 
may  move  adversely  to  the  broker- 
dealer  during  the  time  of  the  stop,  and. 
in  particular,  whether  such  a 
requirement  poses  an  inappropriate 
burden  on  competition  if  only  imposed 
on  OTC  market  markers;  (ii)  whether  60 
seconds  is  an  appropriate  length  of  time 


"The  Commission  understands  that  the  SIA 
committee  intends  to  continue  its  deUberations  with 
respect  to  the  need  for  imposing  order  exposurv 
concepts  on  block  transactions.  The  Commission 
encourages  this  further  consideratioa  and  invites  all 
other  prospective  commentators  to  adik«ss  this 


(or  too  long  or  too  short)  to  impose  the 
stop  and  disseminate  the  quotations;  (iii) 
the  clerical  difficidty  of  changing  only 
one  side  of  a  quotation  or  quotation  size 
on  the  current  NASDAQ  terminals;  ** 
and  (iv)  what  effect  the  "stop" 
requirement  would  have  on  existing 
exchange  rules  in  the  area.** 

Finally,  the  Commission  requests 
conunent  on  whether  it  would  be 
appropriate  to  provide  an  exception 
from  any  rule  for  smaU  orders  of  200 
shares  or  less  (or  any  other  size 
commentators  may  believe  would  be 
appropriate].  In  this  regard,  the 
Commission  notes  that  in  January  1982. 
orders  for  200  shares  or  less  accoimted 
for  43.7%  of  the  transactions  executed 
on  the  NYSE,  but  only  5.1%  of  the  share 
volume  executed  on  that  exchange. 
Therefore,  the  Commission  requests 
conunentators  to  balance  the  potential 
increased  efficiency  in  handling  small 
orders  that  may  result  from  such  an 
exception  against  the  possible  adverse 
effects  on  best  exetnition.  pricing 
efficiency  and  maricet  making 
competition  of  removing  such  order* 
from  the  public  market  place.** 

IV.  Conclusioo  ^ 

The  Commission  is  requesting 
comment  both  on  the  need  for  a  rule 
addressing  internalization  at  the  present 
time  and,  if  a  rtde  is  beUeved  necessary, 
on  specific  proposals  based  on  industry 
submissions.  The  Commission  has 
reached  no  conclusions  regarding  the 
need  for  such  a  rule  or  on  the  relative 
merits  or  shortcomings  of  the  specific  - 
proposals.  The  Commission's  action 
today  should  be  viewed  as  an  effort  to 
stimulate  the  industry  to  continue  their 
deliberations  on  this  issue  and  to  seek 
some  accommodation,  if  not  complete 
consensus,  on  an  appropriate  resolution 
of  the  matter  for  purposes  of  the  rule 
19c-3  experiment.  The  Commission  and 


"Current  NASDAQ  terminals  allow  for  the 
relatively  easy  changing  of  both  of  a  market  maker'f 
quotations  in  the  same  direction  for  the  same 
number  of  shares.  It  is  signiBcantly  more 
cumbenome,  however,  to  make  other  types  of 
quotation  changes.  Tbe  Commissioo  also  notes, 
however,  that  because  proposed  Rule  ltA-l(^  does 
not  require  exposure  of  principal  interest  or  this 
adjusting  of  quotation  size  if  there  is  an  outstamUi^ 
principal  quotabon  at  the  appropriate  price,  and 
size,  that  rule  often  would  require  fewer 
adjustments  of  quotations. 

ISee.  eg..  NYSE  Rule  11& 

"The  Commission  also  requests  comment  oo 
whether  there  should  be  a  de  minimis  exception  for 
exchanges  or  market  makers  with  a  minimal  level  of 
activity  in  the  subject  Rule  19c-13  securities.  Cf. 
Securities  Exchange  Act  Release  No.  18482 
(February  11, 1982),  47  FR  7399  (providing  an 
exception  from  Rule  llAcl-1  for  market  centers 
with  less  than  one  percent  of  the  quarterly 
aggregate  trading  volume  in  a  Rule  19c-S  secarity). 
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its  staff  are  fully  committed  in  their 
support  of  the  industry  in  this  endeavor. 

V.  Summary  of  the  Initial  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
{the  "Analysis")  in  accordance  with  5 
U.S.C.  603  regarding  proposed 
alternative  Rules  llA-l(A)  and  llA- 
1(B). 

The  Analysis  notes  that  although  the 
securities  industry  has  made  progress  in 
developing  an  approach  to  addressing 
concerns  related  to  the  internalization  of 
customer  orders,  the  difficulty  of  the 
industry  groups  to  reach  a  final 
consensus  approach  on  aH  aspects  of 
internalization  necessitates  that  the 
Commission  take  an  active  role  in  this 
area.  In  this  connection,  the  objective  of 
this  rulemaking  is  to  present  three 
specific  approaches  by  which  the 
Commission  can  address  internalization 
concerns  at  this  time,  including  two 
alternative  order  exposure  rules,  and  an 
alternative  which  takes  no  regulatory 
action  in  the  absence  of  demonstrable 
harm  caused  by  internalization. 

The  Analysis  notes  that  both  of  the 
proposed  rules  could  potentially  apply 
to  all  broker-dealers  who  make  markets 
in  19c-3  securities  which  are  eligible  to 
be  traded  through  the  ITS/CAES 
interface.^ The  Analysis  also  notes  that 
although  both  rules  would  impose 
certain  administrative  compUance  costs 
on  broker-dealers,  and  could  increase 
their  market  making  risks,  each  nde 
o^ers  a  broker-dealer  the  option  of 
competing  for  its  own  order  flow  by 
exporting  its  customer  orders  to  CAES. 
In  this  connection,  the  analysis  notes 
that  because  of  the  relatively  small 
numbers  of  customers  orders  handled  by 
a  small  broker-dealer,  the 
administrative  burdens  of  this  rule  on 
those  broker-dealers  would  appear 
small.  Moreover,  the  analysis  notes  that 
both  rules  also  provide  all  market 
makers  new  competitive  opportunities 
by  permitting  them  to  access  the 
customer  orders  exposed  by  other 
markets.  The  Commission  is  soliciting 
comment  on  the  precise  impact  of  each 
proposed  alternative,  and  will  utilize 
this  information  in  seeking  to  adopt  the 
approach  which  minimizes  the  burdens 
on  broker-dealers  while  still  effectively 
addressing  valid  internalization 
concerns. 

A  copy  of  the  Analysis  may  be 
obtained  by  contacting  William  W. 


"Proposed  Rule  nA-l(B|  also  would  apply  to  all 
national  slock  exchanges  trading  Rule  19c-3 
security.  The  Commission  notes,  however,  that  no 
national  stock  exchange  trading  Rule  19c-3  security 
is  deflned  as  a  small  entity.  See  Rule  0-10(e)  under 
the  Act. 


Uchimoto,  (202)  272-2906,  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  500  North 
Capitol  Street.  NW.,  Washington.  D.C. 
20549  (after  July  15. 1982. 450  5th  Street. 
NW.,  Washington,  D.C.). 

List  of  Sub)ecU  in  17  CFR  Part  240 

Reporting  requirements.  Securities. 

VI.  Text  of  Proposed  Rules 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

The  Securities  and  Exchange 
Commission  hereby  proposes  to  amend 
Part  240  of  Title  17,  Chapter  of  the  Code 
of  Federal  Regulations,  pursuant  to  its 
authority  under  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78a  et  seq.,  as 
amended  by  Pub.  L.  No.  94-29  (June  4, 
1975)),  particularly  Sections  2.  3,  6,  9, 10. 
11,  llA.  15. 15A,  17  and  23  thereof  (15 
U.S.C.  78b,  78c,  78f,  78i.  78j.  78k,  78K-1, 
76o,  780-3,  78q  and  78w),  by  adding 
§§  240.11  A-1[A]  and  240.11A-1[B1  to 
read  as  follows: 

§240.11A-1[A]    Public  exposure  of 
customer  orders. 

(a)  Principal  Transactions.  No  broker- 
dealer  shall  buy  (sell)  a  subject  19c-3 
security  &om  [th]  a  customer  for  a 
proprietary  account  of  the  member 
otherwise  than  on  a  national  securities 
exchange  unless: 

(1)  The  broker^lealer  (i)  is  registered 
and  acting  as  an  ITS/CAES  market 
maker  in  the  subject  19c-3  security;  (ii) 
has  access  to,  and  the  published  bids 
and  offers  of  such  broker-dealer  in  the 
subject  19c-3  security  can  be  reached 
through,  the  ITS/CAES  Interface;  and 
(iii)  complies  with  paragraph  (a)(2)  of 
this  section  or,  as  an  alternative, 
paragraph  (a)(3)  of  this  section  is 
complied  with. 

(2)  The  broker-dealer  completes  the 
steps  set  forth  in  clauses  (i)--(iv)  of  this 
paragraph: 

(i)  The  broker-dealer  must  "stop"  [i.e.. 
guarantee  the  execution  of)  the  total 
number  of  shares  he  intends  to  buy  (sell) 
at  his  intended  purchase  price  &om  (sale 
price  to)  the  customer  (hereinafter 
referred  to  as  the  "stop  price"); 

(ii)  Subject  to  the  provisions  of 
paragraph  (a)(2)(v)  of  this  section,  the 
broker-dealer  must  publish  for  at  least 
60  seconds  an  offer  (bid)  on  behalf  of 
the  customer,  in  a  size  equal  to  the 
number  of  shares  he  intends  to  buy  from 
(sell  to)  the  customer,  at  an  offer  price 
which  is  Va  higher  (bid  price  %  lower) 
than  the  stop  price; 

(iii)  Subject  to  the  provisions  of 
paragraph  (?)(2)(v)  of  this  section,  the 
broker-dealer  must  publish  for  at  least 


60  seconds  a  bid  (offer)  for  his  own 
account,  in  a  size  equal  to  the  number  of 
shares  he  intends  to  buy  from  (sell  to) 
the  customer,  at  the  stop  price; 

(iv)  After  completing  the  steps 
required  by  paragraphs  (aX2)  (i),  (ii)  and 
(iii)  of  this  section,  the  broker-dealer 
may  (and  under  his  "stop"  must) 
immediately  execute  the  customer's 
order  (or  whatever  portion  thereof 
remains  unexecuted  after  publication  of 
an  offer  (bid)  on  behalf  of  the  customer 
in  accordances  with  paragraph  (a)(2)(ii) 
of  this  section]  at  the  stop  price,  as 
principaL 

(v)  The  following  shall  be  applicable 
to  clauses  (ii),  (iii)  and  (iv)  of  this 
paragraph: 

(A)  The  requirements  of  paragraph 
(a)(2)(ii)  of  this  section  shall  be  deemed 
to  be  satisfied  so  long  as  the  offer  (bid) 
otherwise  being  published  by  the 
broker-dealer  and  maintained  for  at 
least  60  seconds,  exclusive  of  any 
portion  thereof  which  is  for  a 
proprietary  account  of  the  broker-dealer, 
meets  the  price  requirement  and  meets 
or  exceeds  the  size  requirement  of 
paragraph  (a)(2)(ii)  of  this  section; 

(B)  The  requirements  of  paragraph 
(a)(2)(iii)  of  this  section  shall  be  deemed 
to  be  satisfied  so  long  as  the  bid  (offer) 
otherwise  being  published  by  the 
broker-dealer  and  maintained  for  at 
least  60  seconds  includes  a  bid  (offer) 
for  the  broker-dealer's  own  account 
which  meets  the  price  requirement  and 
meets  or  exceeds  the  size  requirement  of 
paragraph  (a)(2)(iii)  of  this  section; 

(C)  The  offer  and  bid  (bid  and  offer) 
required  to  be  published  and  maintained 
under  paragraphs  (a)(2)  (ii)  and  (iii)  of 
this  section  may  each  be  reduced  in  size 
to  the  extent  of  any  partial  acceptance 
by  one  or  more  third  parties  of  the 
customer's  offer  (bid)  required  to  be 
published  under  paragraph  (a)(2)(ii)  of 
this  section  occurring  within  the  60- 
second  period  contemplated  by 
paragraphs  (a)(2)  (ii)  and  (iii)  of  this 
section;  and,  apart  fr'om  any  reduction 
for  that  reason,  the  broker-dealer's  bid 
(offer)  required  to  be  published  and 
maintained  under  paragraph  (a)(2)(iii]  of 
this  section  may  be  reduced  in  size  to 
the  extent  of  any  partial  acceptance 
thereof  by  one  or  more  third  parties 
occurring  within  the  60-second  period 
contemplated  by  paragraph  (a)(2)(iii)  of 
this  section; 

(D)  If  a  bid  (offer)  for  a  proprietary 
account  of  a  broker-dealer  required  to 
be  published  and  maintained  for  60 
seconds  under  paragraph  (a)(2)(iii)  of 
this  section  has  been  accepted  in  whole 
by  one  or  more  third  parties,  and  if  the 
broker-dealer  thereafter  publishes  an 
offer  (bid)  which  is  lower  (higher)  than 
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the  offer  (bid)  on  behalf  of  a  customer 
required  to  be  published  and  maintained 
for  60  seconds  under  paragraph  (a)(2)(ii) 
of  this  section,  he  shall  be  deemed  to 
have  completed  the  steps  required  by 
paragraphs  (a)(2)  (ii)  and  (iii)  of  this 
section. 
or 

(3)  The  customer's  order  is  entered  in 
rrS/CAES  without  being  directed 
specifically  to  the  broker-dealer  for 
execution  and  is  executed  in  ITS/CAES 
under  circumstances  that  preclude  (i)  all 
persons  responsible  for  making  bids  or 
offers  or  effecting  transactions  for  the 
broker-dealer's  proprietary  accoimt  in 
that  security  from  having  any 
knowledge  of  the  existence  of  that 
customer's  order  prior  to  its  entry  in 
rrS/CAES.  and  (ii)  all  persons 
responsible  for  the  solicitation  of 
customers'  orders  or  for  the  manner  and 
timing  of  entry  of  such  orders  in  that 
security  in  ITS/CAES  from  having  any 
knowledge  of  positions  or  trading 
strategies  then  existing  for  the  broker- 
dealer's  proprietary  accotmt  in  that 
security. 

(b)  Agency  cross  transactions.  No 
broker-dealer  shall  effect  an  agency 
cross  transaction  involving  subject  19c- 
3  securities  unless  such  transaction  is 
executed  on  or  through  the  facilities  of  a 
national  securities  exchange  or  in  ITS/ 
CAES. 

(c)  Exclusions.  The  provisions  of  this 
rule  shall  not  apply  to: 

(1)  Any  principal  transaction  or 
agency  cross  transaction  involving  a 
block: 

(2)  Any  transaction  which  is  part  of  a 
primary  distribution  by  an  issuer,  or  a 
registered  or  unregistered  secondary 
distribution; 

(3)  Any  transaction  made  in  reliance 
on  Section  4(2)  of  the  Securities  Act  of 
1933: 

(4)  Any  trade  at  a  price  unrelated  to 
the  current  market  for  the  security 
involved  for  the  purpose  of  correcting  an 
error  or  the  enable  the  seller  to  make  a 
gift: 

(5)  Any  transaction  pursuant  to  a 
tender  offer; 

(6)  Any  purchase  or  sale  effected  upon 
the  exercise  of  an  option  pursuant  to  the 
terms  thereof  or  the  exercise  of  any 
other  right  to  acquire  a  security  at  a  pre- 
established  consideration  unrelated  to 
the  current  market  for  such  security; 

(7)  Any  transaction  for  less  than  100 
shares;  or 

(8)  Any  transaction  effected  outside  of 
the  normal  operating  hours  of  the  ITS/ 
CASE  interface. 

(d)  Exemptions.  The  Commission  may 
exempt  from  the  provisions  of  this 


section,  either  unconditionally  or  on 
specified  terms  and  conditions,  any 
broker,  dealer,  transaction  or  class  of 
transactions  if  the  Commission 
determines  that  such  exemption  is 
consistent  with  the  public  interest,  the 
protection  of  investors  and  the  removal 
of  impediments  to,  and  perfection  of  the 
mechanisms  of,  a  national  market 
system. 

(e)  Definitions.  For  purposes  of  this" 
rule: 

(1)  The  term  "19c-3  security"  means 
any  security  listed  on  a  national  security 
exchange  for  which  transaction  reports 
are  collected,  processed  and  made 
available  pursuant  to  an  effective 
transaction  reporting  plan,  other  than  a 
"covered  security"  as  defined  in 

§  24ai9c-3  (Rule  19o-3  under  the  Act). 

(2)  The  term  "effective  transaction 
reporting  plan"  shall  mean  any  plan 
approved  by  the  Commission  pursuant 
to  §  240.11Aa3-l  (Rule  llAs3-l  under 
the  Act)  for  collecting,  processing,  and 
making  available  transaction  r^>orts 
with  respect  to  transactions  in  an  equity 
security  or  class  of  equity  securities: 

(3)  The  term  "transaction  report"  shall 
mean  a  report  containing  the  price  and 
volume  associated  with  a  completed 
transaction  involving  the  purchase  or 
sale  of  a  security. 

(4)  The  term  "subject  19c-3  security" 
shall  mean  any  19o-3  security  which  is 
eligible  to  be  traded  through  the  ITS/ 
CAES  Interface. 

(5)  The  term  "Intermarket  Trading 
System"  ("ITS")  shall  mean  the 
intermarket  communications  linketge 
operated  jointiy  by  certain  self- 
regulatory  organizations  pursuant  to  a 
plan  filed  with,  and  approved  by.  the 
Commission  pursuant  to  S  240.1lAa3-2 
(Rule  llAs3-2  under  the  Act). 

(6)  The  term  "Computer  Assisted 
Execution  System"  ("CAES")  shall  mean 
the  computerized  order  routing  and 
execution  system  owned  and  operated 
by  the  National  Association  of 
Securities  Dealers  Inc.  ("NASD")  as  part 
of  the  NASDAQ  inter-dealer  quotation 
system. 

(7)  The  term  "ITS/CAES  Interface" 
shall  mean  the  automated  interface 
between  the  ITS  and  CAES. 

(8)  The  term  "ITS/CAES  "means  die 
linked  trading  systems  connected  by  the 
ITS/CAES  Interface. 

(9)  The  term  "ITS  market"  shall  mean, 
with  respect  to  any  subject  19o-3 
security,  any  national  securities 
exchange  which  is  a  participant  in  the 
ITS  Man  and  trades  such  security 
through  ITS  and  any  ITS/CAES  market 
maker  in  such  security. 

(10)  The  term  "ITS/CAES  market 
maker"  shall  mean,  with  respect  to  any 
subject  19C-3  security,  any  third  market 


maker  that  is  registered  as  a  market 
maker  in  such  security  with  the  NASD 
for  purposes  of  use  of  ITS/CAES. 

(11)  The  term  "third  market  maker" 
shall  mean.  %vith  respect  to  any  subject 
Rule  190-3  security,  any  broker-dealer 
who  holds  himself  out  as  being  %villing 
to  buy  and  sell  such  security  for  his  own 
account  on  a  regular  and  continuous 
basis  otherwise  than  on  a  national 
securities  exchange  in  amounts  of  less 
than  block  size  (including  any  such 
person  who  also  represents  as  agent, 
orders  to  buy  and  sell  such  security  on 
behalf  of  any  other  person  and 
communicates  bids  and  offers  to  a 
national  securities  association  pursuant 
to  §  240.1lAcl-l  (Rule  llAcl-1  under 
the  Act)  on  behalf  of  such  other  persons 
as  well  as  for  his  own  account). 

(12)  The  term  "broker-dealer"  shall 
mean  any  brokers  or  dealers. 

(13)  The  term  "customer"  of  a  broker- 
dealer  shall  mean  (i)  any  i>erson  other 
than  a  broker  or  dealer,  except  that  the 
term  "customer"  shall  include  a  broker 
or  dealer  (A)  which,  directly  or 
indirecdy,  controls,  is  controlled  by  or  is 
under  common  control  with  the  broker- 
dealer,  or  (B)  whose  customers' 
accounts  are  introduced  to  the  broker- 
dealer  and  are  carried  by  it  on  either  « 
disclosed  or  undisclosed  basis:  and  (ii) 
any  person  from  whom  an  order  has 
been  accepted  by  the  broker-dealer  for 
execution  as  agent  but  only  with 
respect  to  orders  so  accepted. 

(14)  The  term  "proprietary  account" 
shall  mean  any  one  or  more  accounts  in 
which  the  broker-dealer  has  a  direct  or 
indirect  interest 

(15)  A  bid  or  offer  shall  be 
"published"  when  it  is  made  available 
by  a  national  securities  association  to  a 
quotation  vendor  pursuant  to 

S  240.1lAcl-l  (Rule  llAcl-1  under  the 
Act)  and  is  displayed  in  CAES. 

(16)  The  term  "intended  purchase 
price  &t>m  (sale  price  to)  the  customer" 
in  a  principal  transaction  shall  exclude 
any  commission,  commission 
equivalent  differential  or  comparable 
charge  to  be  imposed  by  the  broker- 
dealer  in  connection  with  the 
transaction. 

(17)  The  term  "block"  shall  mean  a 
transaction  of  10,000  shares  or  more  or 
involving  a  quantity  of  stock  having  a 
market  value  or  $200,000  or  more. 

(18)  For  purposes  of  this  rule,  a 
iiskless  principal  transaction  shaU  be 
considered  to  involve  a  purchase  from 
or  sale  to  a  customer. 

S  24ai1A-1[Bl    PuMte  expoMra  of 
cuitomw  onlsfs. 

(a)  Principal  Transactions.  No  broker- 
dealer  shall  buy  (sell)  a  subject  Rule 
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19c-3  security  from  (to)  a  customer  for  a 
proprietary  account  of  the  broker-dealer 
unless: 

(1)  The  broker  dealer  (i)  is  registered 
and  acting  as  an  exchange  market 
maker  or  ITS/CAES  market  maker  in 
the  subject  Rule  19c-3  security,  (ii)  has 
access  to,  and  the  published  bids  and 
offers  of  such  broker-dealer  in  the 
subject  Rule  19c-3  security  can  be 
reached  through,  the  ITS/CAES 
Interface;  and  (iii)  complies  wnth 
paragraph  (a)(2)  of  this  8ecti(m,  or  as  an 
alternative,  paragraph  (a)(3)  of  this 
section  is  complied  with. 

(2)  The  broker-dealer  completes  the 
steps  set  forth  in  clauses  (i)H[iii)  of  this 
paragraph: 

(i)  The  broker-deala  must  "stop"  (i-^., 
guarantee  the  execution  of)  the  total 
number  of  shares  he  mtends  to  buy  (sell) 
at  his  intended  purchase  price  from  (sale 
price  to)  the  customer  (hereinafter 
referred  to  as  the  "stop  price"); 

(ii)  Subject  to  the  provisions  of 
paragraph  (a)(2)(iv)  of  this  section,  the 
broker-dealer  must  publish  for  at  least 
60  seconds  an  offer  (bid)  on  behalf  of 
the  customer,  in  a  size  equal  to  the  total 
number  of  shares  he  intends  to  buy  from 
(sell  to)  the  customer,  at  an  offer  price 
which  is  V^  higher  (bid  price  M  lower] 
than  the  stop  price; 

(iii)  After  completing  the  steps 
required  by  paragraphs  (a)(2)  (i)  and  (n) 
of  this  section,  the  broker-dealer  may 
(and  under  his  "stop"  must)  immediately 
execute  the  customer's  order  (or 
whatever  portion  thereof  remains 
unexecuted  after  publication  of  an  offer 
(bid)  on  behalf  of  the  customer  in 
accordance  with  paragraph  (a)(2)(ii))  of 
this  section  at  the  stop  price,  as 
principal; 

(iv)  (A)  The  reqairements  of 
paragraph  (a){2)(ii)  of  this  section  shaD 
be  deemed  to  be  satisfied  so  long  as  the 
offer  (bid)  otherwise  being  published  by 
the  broker-dealer  and  maintained  for  at 
least  60  seconds  from  the  time  the  order 
is  received  for  execution  meets  the  price 
requirement  and  meets  or  exceeds  die 
size  requirement  of  paragraph  (a)(2Ki3) 
of  this  section;  Provided  however,  that 
in  the  event  a  portion  of  such  offer  (bid) 
is  for  a  proprietary  account  of  the 
broker-dealer,  the  customer's  order  shall 
be  deemed  to  be  substituted  for  the 
broker-dealer's  offer  (bid)  up  to  the 
lesser  of  the  size  of  the  order  or  the 
broker-dealer's  proprietary  interest  and 
any  executions  during  such  fiO-second 
period  at  the  offer  price  (bid  price) 
which,  in  the  aggregate,  are  less  than  or 
equal  to  the  size  of  the  customer's  order 
shall  be  for  the  account  of  the  customer. 

(B)  Any  offer  (bid)  required  to  be 
.published  and  maintained  under 
paragraph  (aM2)(ii)  of  this  section  may 


be  reduced  in  size  to  the  extent  of  any 
partial  acceptance  by  one  or  more  third 
parties  of  the  offer  (bid)  occurring  during 
the  60-second  period  contemplated  by 
that  clause. 

(C)  If  the  broker-dealer,  during  the  60- 
second  period  contemplated  by 
paragraph  (a)(2)(ii)  of  this  section, 
lowers  (raises)  his  offer  (bid)  to  the  stop 
price,  that  broker-dealer  shall,  pursuant 
to  his  "stop."  immediately  execute  the 
customer's  order  (or  whatever  portion 
thereof  remains  unexecuted)  at  the  stop 
price,  as  principal. 

or 

(3)  The  customer's  order  is  entered  in 
ITS/CAES  on  a  neutral  basis  {i.e., 
otherwise  than  by  directing  the  order  to 
the  broker-dealer  for  execution)  and  is 
executed  in  ITS/CAES  under 
circumstances  that  preclude  (i)  all 
persons  responsible  for  making  bids  and 
offers  or  effecting  transactions  for  the 
broker-dealer's  proprietary  account  in 
that  security  from  having  any 
knowledge  of  the  existence  of  that 
customer's  order  prior  to  its  entry  in 
ITS/CAES,  and  (ii)  all  persons 
responsible  for  the  solidtation  of 
customers'  orders  or  for  the  manner  and 
timing  of  entry  of  such  orders  hi  that 
security  in  ITS/CAES  from  having 
knoi^edge  of  positions  or  trading 
strategies  then  existing  for  the  broker- 
dealer's  proprietary  account  in  that 
security. 

(b)  Agency  cross  transactions.  No 
broker-dealer  shaD  effect  an  agency 
cross  transaction  involving  a  subject 
Rule  19c-3  security  unless  such 
transaction  is  executed  on  or  through 
the  facilities  of  a  national  securities 
exchange  or  in  ITS/CAES;  Provided, 
however.  That  a  broker-dealer  may 
effect  an  agency  cross  transaction 
otherwise  than  on  or  through  the 
facilities  of  a  national  securities 
exchange  or  in  ITS/CAES  (i)  at  a  price 
higher  than  the  best  bid  and  lower  than 
the  best  offer  for  the  subject  19c-3 
security  then  being  disseminated  by  any 
ITS  market(8)  (if  the  spreed  between 
such  best  bid  and  best  offer  is  V4  or 
more);  or  (ii)  at  a  price  equal  to  the  best 
bid  or  best  offer  for  the  sabfect  19c-3 
security  then  being  disseminated  by  any 
ITS  market(s)  (if  die  spread  between 
such  best  bid  and  best  c^er  is  Vi). 

(c)  Exclusions.  The  provisions  (rf  this 
section  shall  not  apply  to: 

(1)  Any  broker-dealer,  other  than  an 
exchange  market  maker,  with  respect  to 
transactions  on  or  dirough  the  fadbties 
of  a  national  securities  exchange; 

(2)  A  principal  transaction  or  agency 
cross  transaction  invoMng  a  block  of  a 
subject  Role  19c-3  security; 


(3)  Any  transaction  which  is  part  of  a 
primary  distribution  by  an  issuer,  or  a 
registered  or  unregistered  secondary 
distribution; 

(4)  Any  transaction  made  in  reliance 
on  Section  4(2]  of  the  Securities  Act  of 
1933; 

(5)  Any  trade  at  a  price  unrelated  to 
the  current  market  for  the  suject  Rule 
19c-3  security  involved  for  the  purpose 
of  correcting  an  error  or  to  enable  the 
seOer  to  make  a  gift; 

(6)  Any  transaction  pursuant  to  tender 
offer, 

(7)  Any  purchase  or  sale  of  a  subject 
Rule  19C-3  security  effected  upon  the 
exercise  of  an  option  pursuant  to  the 
terms  thereof  or  the  exerdse  of  any 
other  right  to  acquire  a  subject  Rule  19c- 
3  security  at  a  pre-established 
consideration  unrelated  to  the  current 
market  for  such  security: 

(8)  Any  transaction  in  any  subject 
security  for  less  than  100  shares; 

(9)  Any  transaction  effected  outside  of 
normal  operating  hours  of  the  ITS/CAES 
interface;  and 

(10)  Any  principal  transaction  effected 
on  or  through  the  facilities  of  a  national 
securities  exchange  during  any  period 
when  such  exchange  is  relieved  of  its 
obligation  to  collect,  process  and  make 
available  to  quotation  vendors  bids  and 
offers  in  such  security  pursuant  to 
paragraph  (b)(3)(i)  of  5  24ailAcl-l 
(Rule  llcl-1  under  the  Act). 

(d)  Exemptions.  The  Commission  may 
exempt  froiD  the  provisions  of  this 
section,  either  unconditionally  or  on 
spedfled  terms  and  conditions,  any 
broker,  dealer,  transaction  or  dass  of 
transactions  if  the  Commission 
determines  that  such  exemption  is 
consistent  with  the  public  interest,  the 
protection  of  investors  and  the  removal 
of  impediments  to,  and  perfection  of  the 
mechanisms  of,  a  national  market 
system. 

(e)  Definitions.  For  purposes  of  this 
section,  (1)  The  term  "Rale  19c-3 
securitjr"  shall  mean  any  security  listed 
on  a  national  securities  exchange  for 
which  transaction  reports  are  collected, 
processed  and  made  available  pursuant 
to  an  efiBctive  transactioo  reporting 
plan,  other  than  a  "covered  security"  as 
defmed  in  S  240.19c-d  (Role  19c-3  under 
the  Act). 

(2)  The  term  "effective  transaction 
reporting  plan"  shall  mean  any  plan 
approved  by  the  Commission  pursuant 
to  §  240.1lAa3-l  (Rule  llAa3-l  under 
the  Act)  for  collecting,  processing  and 
making  available  transaction  reports 
with  respect  to  transactions  in  an  equity 
security  of  class,  of  equity  securities. 

(3J  The  term  "transaction  report"  shall 
mean  a  report  containing  the  price 
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volume  associated  with  a  completed 
transaction  involving  the  purchase  or 
sale  of  a  security. 

(4)  The  term  "subject  Rule  19c-3 
security"  shall  mean  any  Rule  19o-3 
security  which  is  eligible  to  be  traded 
through  the  ITS/CAES  Interface. 

(5)  The  term  "Intermarket  Trading 
System"  ("ITS ')  shall  mean  the 
intermaricet  communications  linkage 
operated  jointly  by  certain  self- 
regulatory  organization  pursuant  to  a 
plan  filed  with,  and  approved  by,  the 
Commission  pursuant  to  S  240.1lAa3-2 
(Rule  llAa3-2  under  the  Act). 

(6)  The  term  "Computer  Assisted 
Execution  System"  ("CAES")  shall  mean 
the  computerized  order  routing  and 
execution  system  owned  and  operated 
by  the  National  Association  of 
Securities  Etealers  ("NASD")  as  part  of 
the  NASDAQ  inter-dealer  quotation" 
system. 

(7)  The  term  "ITS/CAES  interface" 
shall  mean  the  automated  interface 
between  the  ITS  and  CAES. 

(8)  The  term  "ITS/CAES"  shall  mean 
the  linked  trading  systems  connected  by 
the  ITS/CAES  Interface. 

(9)  The  term  "ITS  market"  shall  meaa 
with  respect  to  any  subject  Rule  19c-3 
security,  any  national  securities 
exchange  which  is  a  participant  in  the 
ITS  and  trades  such  security  through 
ITS  and  amy  ITS/CAES  market  maker 
in  such  security. 

(10)  The  term  "exchange  market 
maker"  shall  mean,  with  respect  to  any 
subject  Rule  19c-3  security  traded  on  a 
national  securities  exchange,  any 
broker-dealer  registered  or  approved  as 
a  specialist  or  market  maker  in  that 
security  pursuant  to  the  rules  of  such 
exchange. 

(11)  The  term  "ITS/CAES  market 
maker"  shall  mean,  with  respect  to  any 
subject  Rule  19c-3  security,  any  third 
market  maker  thai  is  registered  as  a 
market  maker  in  such  security  with  the 
NASD  for  purposes  of  use  of  ITS/CAES. 

(12)  The  term  "third  market  maker" 
shall  mean,  with  respect  to  any  subject 
Rule  19c-d  security,  any  broker-dealer 
who  holds  himself  out  as  being  willing 
to  buy  and  sell  such  security  for  his  own 
account  on  a  regular  and  continuous 
basis  otherwise  than  on  a  national 
securities  exchange  in  amounts  of  less 
than  block  size  (including  any  such 
person  who  also  represents,  as  agent, 
orders  to  buy  and  sell  such  security  on 
behalf  of  any  other  person  and 
communicates  bids  and  offers  to  a 
national  securities  association  pursuant 
to  9  240.11Acl-l  (Rule  llAcl-1  under 
the  Act)  on  behalf  of  such  other  persons 
as  well  as  for  his  own  account). 

(13)  The  term  "broker-dealer"  shall 
mean  any  broker  or  dealer. 


(14)  TTifi  term  "customer"  of  a  broker- 
dealer  shall  mean  (i)  any  person  other 
than  a  broker  or  dealer,  except  that  the 
term  "customer"  shall  include  a  broker 
or  dealer  (A)  which,  directly  or    ' 
indirectly,  controls,  is  controlled  by,  or 
is  under  common  control  with  such 
broker-dealer,  or  (B)  whose  customers' 
accoimts  are  introduced  to  the  broker- 
dealer  and  are  carried  by  it  on  either  a 
disclosed  or  undisclosed  basis;  and  (ii) 
and  person  from  whom  an  order  has 
been  accepted  by  the  broker-dealer  for 
execution,  but  only  with  respect  to 
orders  so  accepted. 

(15)  The  term  "proprietary  account" 
shall  mean  any  one  or  more  accounts  in 
which  the  broker-dealer  has  a  direct  or 
indirect  interest. 

(16)  A  bid  or  offer  shall  be 
"published"  when  it  is  made  available 
by  a  national  securities  exchange  or 
national  securities  association  to  a 
quotation  vendor  pursuant  to 

S  240.11AC1-1  (Rule  llAcl-1  under  the 
Act)  and  is  displayed  on  or  through  the 
facilities  of  such  exchange  or  in  CAES 
(as  the  case  may  be). 

(17)  The  term  "intended  purchase 
price  from  (sale  to)  the  customer"  in  a 
principal  transaction  shall  exclude  any 
commission,  commission  equivalent, 
differential  or  comparable  charge  to  be 
imposed  by  the  broker-dealer  in 
connection  with  the  transaction. 

(18)  The  term  "block"  shall  mean  a 
transaction  of  10,000  shtu^s  or  more  or 
involving  a  quantity  of  a  subject  Rule 
19c-3  securi^  having  a  maricet  value  of 
$200,000  or  more. 

(19)  For  purposes  of  this  rule,  a 
riskless  principal  transaction  shall  be 
considered  to  involve  a  purchase  from 
or  sale  to  a  customer. 

By  the  Commission. 

Dated  May  13. 1982. 
George  A.  Fitssinuiioas, 
Secretary. 

(FR  Doc  SZ-M(Bf  Fikd  S.^-tt  «:4S  ami 
nUJNG  CODE  tSia-OMi 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Psrt  1 
[LR-313-81] 

Exempt  Royalty  Oil;  Put>nc  Heartaig  on 
Proposed  Regulations 

agency:  Internal  Revenue  Service, 

Treasury. 

ACnON:  Notice  of  public  hearing  on 

proposed  regulations. 

summary:  This  document  provides 
notice  of  a  public  hearing  on  proposed 


regulations  relating  to  exempt  royalty 
oil. 

DATES:  The  pubUc  hearing  will  be  held 
on  July  13. 1962,  beginning  at  lOKM  ajn. 
Outlines  of  oral  comments  must  be 
delivered  or  mailed  by  June  29, 1982. 

AOORESS:  The  public  hearing  will  be 
held  in  the  LR.S.  Auditorium.  Seventh 
Floor,  7400  Corridor,  Internal  Revenue 
Building.  1111  Constitution  Avenue. 
NW..  Washington.  D.C  The  outlines 
should  be  submitted  to  the 
Commissioner  of  Internal  Revenue.  Attn: 
CC:LR:T  (LR-313-81),  Washington.  D.C 
20224. 

FOR  FURTHER  MFORMATION  CONTACT: 

Charles  Hayden  of  the  Legislation  and 
Regulations  Division.  Office  of  Chief 
Counsel,  Internal  Revenue  Service.  1111 
Constitution  Avenue.  NW.,  Washington. 
DC.  20224.  202-566-3935,  not  a  toll-free 
caU. 


SUPPLEMENTARY  MIFORMATION:  The 

subject  of  the  public  hearing  is  proposed 
regulations  under  sections  4994. 4995 
and  4997  of  the  Internal  Revenue  Code 
of  1954.  Hie  proposed  regulations 
appeared  in  the  Fedetal  Register  for 
Wednesday,  March  3. 1982  (47  FR  9018). 

The  rules  of  S  601.601(a)(3)  of  the 
"Statement  of  Procedural  Rides"  (26 
CFR  Part  601)  shall  apply  with  respect  to 
the  public  hearing.  Persons  who  have 
submitted  written  comments  within  die 
time  prescribed  in  the  notice  of  _ 

proposed  rulemaking  and  also  desire  to 
present  oral  comments  at  the  hearing  on 
the  proposed  regulations  should  submit 
an  outline  of  the  comments  to  be 
presented  at  the  hearing  and  the  time 
they  wish  to  devote  to  each  subject  by 
June  29. 1982.  Each  speaker  will  be 
limited  to  10  minutes  for  oral 
presentation  exclusive  of  time  consimied 
by  questions  from  the  panel  for  the 
government  and  answers  to  these 
questions. 

Because  of  controlled  access 
restrictions,  attendees  cannot  be 
admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:45  ajn. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  made  after  outlines 
are  received  from  the  speakers.  Copies 
of  the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

This  document  does  not  meet  the 
criteria  for  significant  regulations  set 
forth  in  paragraph  6  of  the  Treasury 
Directive  for  improving  government 
regulations  appearing  in  the  Federal 
Re^ster  for  Wednesday,  November  8, 
197a 
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By  direction  of  the  Commissioner  of 
Internal  Revenue: 
David  E.  Dickinson. 
Director,  Legislation  and  Regulations 
Division. 

(FR  Doc  BZ-14143  Filed  5-21-82:  S:4S  am) 
BHJJNQCOOE  4S3(M)1-II 

[LR-201-76] 

26  CFR  Parts  20  and  301 

Special  Uen  for  Additional  Estate  Tax 
Attributable  to  Farm,  Etc.,  Special  Use 
Valuation 

agency:  Internal  Revenue  Service, 

Treasury. 

ACTKMl:  Notice  of  proposed  rulemaking. 

summary:  Sections  of  Tax  Reform  Act 
of  1978  provide  that  certain  qualified 
real  property  may,  for  estate  tax 
purposes,  be  valued  at  its  special  use 
value  rather  than  its  fair  market  value, 
and  impose  a  special  lien  on  the 
qualified  real  property  in  the  amount  of 
the  estate  tax  savings.  Later 
amendments  extended  the  special  lien 
to  qualified  replacement  and  qualified 
exchange  property.  The  purpose  of  the 
proposed  regulation  is  to  implement  the 
special  lien  provisions  and  to  grant 
authority  to  district  directors  to  allow 
adequate  seciuity  to  be  substituted  for 
the  special  lien.  The  proposed  regulation 
affect  qualified  heirs  of  decedents 
whose  estates  elect  to  come  within  the 
special  use  valuation  provisions. 
DATES:  Written  conmients  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  July  19, 1982.  The  regiilations 
are  effective  for  the  estates  of  decedents 
dying  after  December  31, 1976. 
ADDRESS:  Send  comments  and  request 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-201-76)  Washington.  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fred  E.  Grundeman  of  the  Legislation 
and  Regulations  Division,  Office  of  the 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
N.W.,  Washington.  D.C.  20224.  Attention 
CC:LR:T  202-566-3287,  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  2032A  of  the  Code  provides 
that  certain  qualified  real  property  may. 
for  estate  tax  purposes,  be  valued  at  its 
special  use  value  rather  than  its  fair 
market  value.  Section  6324B  of  the  Code, 
enacted  by  section  2003(b)  of  the  Tax 
Reform  Act  of  1976  (Pub.  L  94-455.  90 
Stat.  1861).  imposes  a  special  Uen  on  the 
qualified  real  property  in  the  amount  of 


the  estate  tax  savings.  Section  6324B 
was  amended  by  section  108(d]  of  the 
Technical  Corrections  Act  of  1979  (Pub. 
L  96-222,  94  Stat.  228),  which  extended 
the  special  lien  to  quaUHed  replacement 
property,  and  by  section  421(d)(2)(B)  of 
the  Economic  Recovery  Tax  Act  of  1981 
(Pub.  L  97-34,  95  Stat.  309),  which 
extended  the  special  lien  to  cover 
qualified  exchange  property.  The 
proposed  regulations  are  issued  under 
the  authority  contained  in  sections 
6324B  (90  Stat.  1861,  26  U.S.C.  6324B) 
and  7805  (68A  Stat.  917.  26  U.S.C.  7805) 
of  the  Code. 

The  purpose  of  this  proposed 
regulation  is  to  implement  the  special 
lien  provisions  and  to  grant  authority  to 
district  directors  to  allow  adequate 
security  to  be  substituted  for  the  special 
lien. 

Regidatory  Flexibility  Act 

Although  this  docimient  is  a  notice  of 
proposed  rulemaking  that  solicits  public 
comment,  the  Internal  Revenue  Service 
has  concluded  that  the  regulations 
proposed  herein  are  interpretative  and 
that  the  notice  and  public  procedure 
requirements  of  5  U.S.C.  553  do  not 
apply.  Accordingly,  these  proposed 
regulations  do  not  constitute  regulations 
subject  to  the  Regulatory  Flexibility  Act 
(5  U.S.C  Chapter  6). 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  6  copies)  to  the 
Commissioner  of  Internal  Revenue.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  will  be  held  upon 
written  request  to  the  Commissioner  by 
any  person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Fred  E. 
Grundeman  of  the  Legislation  and 
Regulations  Division  of  the  Office  of 
Chief  Counsel,  Internal  Revenue 
Service.  However,  personnel  from  other 
offices  of  the  Internal  Revenue  Service 
and  the  Treasury  Department 
participated  in  developing  the 
regulations,  both  on  matters  of 
substance  and  style.. 

List  of  Subjects 

26  CFUPart  20 

Estate  taxes,  liens. 


26  CFR  Part  301 

Estate  taxes,  liens. 

Proposed  Amendments  to  the 
Regulations 

The  proposed  amendments  to  26  CFR 
Parts  20  and  30  are  as  follows:  . 

PART  20— ESTATE  TAX;  ESTATE  OF 
DECEDENTS  DYING  AFTER  AUGUST 
16,1954 

Paragraph  1.  There  is  inserted 
immediately  after  9  20.6324A-1  the 
following  new  section: 

S  20.6324B-1    Special  lien  for  additional 
estate  tax  attributable  to  farm,  etc, 
valuation. 

(a)  General  rule.  In  the  case  of  an 
estate  of  a  decedent  dying  after 
December  31, 1976,  which  includes  any 
interest  in  qualified  real  property,  if  the 
executor  elects  to  value  part  or  all  of 
such  property  pursuant  to  section  2032A, 
a  lien  arises  in  favor  of  the  United 
States  on  the  property  to  which  the 
election  applies.  The  lien  is  in  the 
amount  equal  to  the  adjusted  tax 
difference  attributable  to  such  interest 
(as  defmed  by  section  2032A(c)(2)(B)). 
The  term  "qualified  real  property" 
means  qualified  real  property  as  defined 
in  section  2032A(b),  qualified 
replacement  property  within  the 
meaning  of  section  2032A(h)(3)(B).  and 
qualified  exchange  property  within  the 
meaning  of  section  2032A(i)(3).  The  rules 
set  forth  in  the  regulations  under  section 
2032A  shall  apply  in  determining 
whether  this  section  is  applicable  to 
otherwise  qualified  real  property  held 
by  a  partnership,  corporation  or  trust. 

(b)  Period  of  lien.  The  lien  shall  arise 
at  the  time  the  executor  files  an  election 
under  section  2032A.  It  shall  remain  in 
effect  until  one  of  the  following  occurs: 

(1)  The  liability  for  the  additional 
estate  tax  under  section  2032A(c)  with 
respect  to  such  interest  has  been 
satisfied;  or 

(2)  Such  liability  has  become 
unenforceable  by  reason  of  lapse  of 
time;  or 

(3)  The  district  director  is  satisfied 
that  no  further  liability  for  additional 
estate  tax  with  respect  to  such  interest 
may  arise  under  section  2032A(c),  i.e.. 
the  required  time  period  has  elapsed 
since  the  decedent's  death  without  the 
occurrence  of  an  event  described  in 
section  2032A(c)(l),  or  the  qualified  heir 
(as  defined  in  section  2032A(e)(l))  has 
died. 

For  procedures  regarding  the  release  or 
subordination  of  liens  or  discharge  of 
property  from  hens,  see  S  301.6325-1  of 
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this  chapter  (Regulations  on  Procedure 
and  Administration). 

(c)  Substitution  of  security  for  lien. 
The  district  director  may,  upon  written 
application  of  the  qualiHed  heir  (as 
defined  in  section  2032A(e)(l))  acquiring 
any  interest  in  qualified  real  property  to 
which  a  lien  imposed  by  section  6324B 
attaches,  issue  a  certificate  of  discharge 
of  any  or  all  property  subject  to  such 
Uen,  after  receiving  a  bond  or  other 
security  in  an  amount  or  value 
determined  by  the  district  director  as 
sufficient  security  for  the  maximum 
potential  Hability  for  additional  estate 
tax  with  Inspect  to  such  interest  Any 
bond  shall  be  in  the  form  and  with  the 
security  prescribed  in  S  301.7101-1  of 
this  chapter. 

(d)  Special  rules.  The  rules  set  forth  in 
section  6324A(d)  (1),  (3),  and  (4],  and  the 
regulations  thereunder,  shall  apply  with 
respect  to  a  lien  imposed  by  section 
6324B  as  if  it  were  a  lien  imposed  by 
section  6324A. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  2.  Section  301.6325-1  is  amended 
by  inserting  a  new  sentence 
immediately  after  the  second  sentence 
of  paragraph  (c)(l],  by  redesignating 
paragraph  (d)(3]  as  (d](4],  and  by 
inserting  a  new  paragraph  (d](3].  These 
amended  and  added  provisions  read  as 
follows: 


{301.632S-1 
of  property. 


Reloas*  of  Ben  or  disdiarge 


under  section  6324B  (relating  to  special 
hen  for  additional  estate  tax  attributable 
to  farm,  etc.,  valuation)  and  the  district 
director  determines  that  the  hability  for 
additional  estate  tax  has  been  fully 
secured  in  accordance  with  S  20.6324B- 
1(c)  of  this  chapter,  the  district  director 
may  issue  a  certificate  of  discharge  of 
the  real  property  from  the  section  6324B 
lien.  •  *  • 


[d]  Subordination  of  lien.  •  •  • 
(3)  Subordination  of  section  6324B 
lien.  The  district  director  may  issue  a 
certificate  of  subordination  with  respect 
to  a  lien  imposed  by  section  6324B  if  the 
district  director  determines  that  the 
interests  of  the  United  States  will  be 
adequately  seciu«d  after  such 
subordination.  For  example.  A,  a 
qualified  heir  of  qualified  real  property, 
needs  to  borrow  money  for  farming 
purposes.  If  the  current  fair  market 
value  of  the  real  property  is  $150,000,  the 
amount  of  the  claim  to  which  the  special 
lien  is  to  be  subordinated  is  $40,000,  the 
potential  liability  for  additional  tax  (as 
defined  in  section  2032A(c])  is  less  than 
$55,000,  and  there  are  no  other  facts  to 
indicate  that  the  interest  of  the  United 
States  will  not  be  adequately  secured, 
the  district  director  may  issue  a 
certificate  of  subordination.  The  result 
would  be  the  same  if  the  loan  were  for 
bona  fide  purposes  other  than  farming. 


(c)  Estate  or  gift  tax  liability  fully 
satisfied  or  provided  for — (1)  Certificate 
of  discbarge.  *  *  *  If  a  lien  has  arisen 


Roscoe  L.  Egger,  Jr., 

Commissioner  of  Internal  Revenue. 

(FR  Doc.  82-140M  Filed  S-21-S2: 8:45  am| 
BILLING  CODE  4«3IM>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Parts  405  and  481 


Outpatient  RehabHtation  FacWy 
Services 

agency:  Health  Care  Financing 
Administration  (HC3^A),  HHS. 

ACTION:  Correction  of  proposed 
regulations. 

SUMMARY:  This  document  corrects  die 
"date"  section  regarding  the  comment 
period  in  a  proposed  regulation  on 
Comprehensive  Outpatient 
Rehabilitation  Fadhties  that  was 
pubhshed  in  the  Federal  Register  on 
May  10, 1982. 

KM  FURTNER  INFORMATION  CONTACT: 

Donna  Federman.  (301)  594-4272. 

SUPPLEMENTARY  INFORMATION:  The  May 
10, 1982  issue  of  the  Federal  Register  (47 
FR  20092)  stated  erroneously  that  the 
date  by  which  comments  should  be 
mailed  for  FR  Doc.  82-12591  is  July  9. 
1982  (a  60-day  comment  period).  The 
Federal  Register  should  have  read  June 
9, 1982  (a  30-day  comment  period). 

(Catalog  of  Federal  Domestic  Assistaux 
Program  No.  13.774.  Medicare-Supplementary 
Medical  Insurance) 

Dated  May  17, 1982. 
Robert  F.  Senniec, 

Deputy  Assistant  Secretary  for  Management 
Analysis  and  Systems. 

(FR  Doc  SZ-140U  FUed  S-n-8£  MS  am) 
HLLMG  CODE  4120-03-M 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  arxJ 


investigations,  committee  meetings,  agency 
decisiofis  and  rulings,  delegations  of 
authority,  filing  of  petitions  and 


applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


CIVIL  AERONAUTICS  BOARD 

Applications  for  CMlificates  of  Public  Convenience  and  Necessity  and  Foreign  Air  Carrier  Permits  Filed  Under  Subpart  Q 

of  the  Board's  Procedural  Regulations;  Weeic  Ended  IMay  14, 1982 

Subpart  Q  Applications.  The  due  date  for  answers,  conforming  application,  or  motions  to  modify  scope  arfe  set  forth 
below  for  each  application.  Following  the  answer  period  the  Board  may  process  the  application  by  expedited  procedures. 
Such  procedures  may  consist  of  the  adoption  of  a  show-cause  order,  a  tentative  order,  or  in  appropriate  cases  a  final  order 
without  further  proceedings. 


DateHed 


DoKhplton 


May  11. 1982 


May  13,  1962 


United  Air  Lines.  Inc ,  PC  Box  66100,  CNcago.  ininoa  60666. 

Application  o(  United  Air  Lines.  Inc.  pursuant  to  Section  401  o1  the  Act  and  Subpart  0  o<  the  Board's  Procedufal  Regulations  requests  auttvxizatlon  to  provide 

scheduled  foreign  ar  transportation  of  persons,  property  and  mail  betmiean  a  point  or  points  In  the  United  States,  on  the  one  hand,  and  a  point  or  points  in 

Antigua  and  Bartxxta.  Aaiba.  Tha  Bahamas,  Bart>adoa,  Curacoa,  Dominican  Republic,  Grenada.  Guadeloupe,  Haiti,  Jamaica,  Mwtinique.  St  Kitia,  St. 

Maarten.  and  Trinidad  and  Tobago,  on  the  other  hand. 
Conforming  Applications,  motxxis  to  modify  scope,  and  Answers  may  be  filed  by  June  8,  1982. 
r4orthwest  Airlines.  Inc.  MmneapolB/Sl  Paul  Int'l  Airport  St  Paul.  Minnesota 551 11. 
Application  of  Nonhvuest  Airlines.  Inc  pursuant  to  Section  401  of  the  Act  and  Subpart  Q  of  the  Board's  Procedural  Regulations,  requests  an  amendment  of  Its 

Certificatos  of  PUjIic  Convenience  and  Necessity  lor  Route  129  or  tor  a  new  certificate  or  certificates  so  as  to  authorize  it  to  perform  scheduled  foreign  ar 

transportation  (of  man.  passengers  and  property)  between  the  following  points: 
Now  York.  San  Francisco.  Los  Angeles,  Honolulu.  Tol<yo.  or  another  points  in  Japan,  Shanghai.  Beijing.  (Or  for  whatever  points  within  the  People's  Republic  of 

China  It  is  finally  determined  the  wcond  designated  airlina  rray  larva.) 
Conforming  Applicatione.  motions  to  modify  scope,  and  Ansvrers  may  be  filed  by  June  8,  1982. 
Lone  Star  Airways.  Inc ,  c/o  George  T  Voisky,  1522  K  Street  N  W .  Suite  1030.  Washington,  DC  20005. 
Application  of  Lone  Star  Ain»ays,  kic  pursuant  to  Section  401  of  the  Act  and  Subpart  Q  of  the  Board's  Procedural  Regulations,  requests  the  Board  to  issue  it 

a  cartHk^te  of  public  convenience  and  necessity  to  engage  m  foreign  air  Iranaporlatkxi  of  persons,  property,  and  mal  between  the  termiiwl  point  DaNas-Ft 

Worth,  Texas,  and  the  terminal  point  London.  England. 
Confonning  Applfcattone,  motions  to  modify  Kope,  and  Answers  may  be  llled  by  June  10,  1982. 

Gtobal  Intematkxial  Arways  Corp..  c/o  James  M   Burger.  Shaw,  Pittman,  Potts  &  Trowbndge,  1800  M  Street  N  W.,  Suite  900  South.  Washington,  DC  20036. 
Applicatkyi  of  Gtobal  Intemattonal  Arways  Corp.,  pursuant  to  Section  401  of  the  Act  and  Subpart  0  of  the  Board's  Procedural  Regulattons,  requests  authority 

to  provKle  scherfcjied  foreign  air  transportatton  of  persons,  property,  and  mail  as  folknvs; 
Between  Dallas/Fort  Worth.  Texas  and  London.  United  Kingdom. 
Conforming  Applkattons,  motrans  to  modify  scope,  and  Answers  may  be  Med  by  June  10,  1982. 


PhyUis  T.  Kaylor, 

Secretary. 

|FR  Doc.  82-14121  Filed  5-21-82  8:46  am) 
BILUNQ  CODE  S320-01-« 


Commuter  Fitness  Determination 

The  Board  is  proposing  to  find'the 
following  carriers  fit  willing  and  able  to 
provide  commuter  air  carrier  service 
under  Section  4ig(c](2]  of  the  Federal 
Aviation  Act,  as  amended,  and  that 
aircraft  used  in  this  service  conform  to 
appUcable  safety  standards. 


Order 

Applicant 

Response  data 

82-5-46 

Americana   Charter,    Inc., 
d/b/a  Bangor  Intemattoiv 
al  Airline. 

May  28,  1982. 

Ordar 


82-5-40.. 
82-5-41. 


Applicant 


Spirit  Airways.  Inc 

Banyan  Air  Servk».. 


Response  date 


May  27,  1962. 
May  27.  1982. 


All  interested  persons  wishing  to 
respond  to  the  Board's  tentative  fitness 
determination  shall  serve  their 
responses  on  all  persons  listed  in 
Attachment  A  of  the  respective  orders 
and  file  response  or  additional  data  for 
Order  82-5-40,  82-5-^1,  and  82-5-46 
with  the  Special  Authorities  Division, 


Room  915;  1825  Connecticut  Avenue, 
NW.,  Washington,  D.C.  20428. 

The  complete  text  of  the  orders  is 
available  from  the  Distribution  Section, 
Room  100, 1825  Connecticut  Avenue, 
Washington,  D.C.  20428.  Persons  outside 
the  metropolitan  area  may  send  a 
postcard  request  to  the  above  address. 

For  further  information  contact:  For 
Order  82-5-41:  Ms.  Patti  Szrom,  (202) 
673-5088,  and  for  Orders  82-5-40  and  - 
46:  Ms.  Anne  Stockvis,  (202)  673-5198; 
Bureau  of  Domestic  Aviation,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue,  Washington,  D.C.  20428. 
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By  the  Civil  Aeronautics  Board:  May  17, 
1982. 

Phyllis  T.Kaylor, 

Secretary. 

[FR  Doc.  B2-I4122  Filed  6-21-82:  S:46  ain| 
BHXINQ  COK  S33<MI1-« 


Order  Concerning  lATA  Agreement 
Relating  to  North  Passenger  Fares 

Order  82-5-37.  May  7. 1982,  Docket 
38623,  approved,  subject  to  several 
conditions,  an  agreement  submitted  by 
the  International  Air  Transport 
Association  (lAtA).  The  agreement 
concerns  North  Atlantic  Passenger  fares. 
Agreement  C.A.B.  28720.  R-1  through  R- 
19. 

Copies  of  the  Board's  order  are 
available  from  the  C.A.B.  Distribution 
Section.  Room  100, 1825  Connecticut 
Avenue.  NW.,  Washington.  D.C.  20428. 
Persons  outside  the  metropolitan  area 
may  send  a  postcard  request 
Phyllis  T.Kaylor. 
Secretary. 

|FR  Doc  82-14123  Piled  S-Zl-82:  8:45  am) 

aajJNQ  CODE  uso-ei-M 


Order  Concerning  Mail  Rates 

Order  83-5-73,  May  14, 1982,  Dockets 
38019  and  38961,  proposes  the 
establishment  of  a  new  rate  structure 
and  new  final  intra-Alaska  service  mail 
rates  effective  January  1, 1981. 

Copies  of  this  order  are  available  from 
the  C.A.R  Distribution  Section,  Room 
100, 1825  Connecticut  Avenue,  NW.. 
Washington.  D.C.  2042a  Persons  outside 
the  Washington  metropolitian  area  may 
send  a  postcard  request. 
PhyUis  T.  Kaylor. 
Secretary. 

|FR  Doc  82-14124  Filed  S-21-82: 8:45  ami 
BILUNO  CODE  (32<Mi1-4l 


Order  Concerning  Mail  Rates 

Order  8a-5-70.  May  14. 1982.  Docket 
40650  establishes  temporary  intra- 
Alaska  service  mail  rates  for  Western 
Air  Lines.  Inc.  at  the  same  level  as 
authorized  for  Wien  Air  Alaska.  Inc.  by 
Order  80-12-152. 

Copies  of  this  order  are  available  from 
the  CA.B.  Distribution  Section,  Room 
100. 1825  Connecticut  Avenue.  NW.. 
Washington.  D.C.  20428.  Persons  outside 
the  Washington  metropolitan  area  may 
send  a  postcard  request 
Phyllis  T.Kaylor, 
Secretary. 

(PR  Doc  82-14125  Filed  5-21-82: 8:45  an] 
aiUJNQ  CODE  «320-«1-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Ctiain  of  Iron  or  Steel  From  Japan; 
Final  Results  of  Administrative  Review 
of  Countervailing  Duty  Order 

agency:  International  Trade 
Administration.  Commerce. 
ACTION:  Notice  of  final  results  of 
administrative  review  of  countervailing 
duty  order. 

summary:  On  March  18, 1982.  the 
Department  of  Commerce  published  in 
the  Federal  Register  a  notice  of  the 
preliminary  results  of  its  administrative 
review  of  tiie  countervailing  duty  order 
with  respect  to  chain  of  iron  or  steel 
from  japan.  The  review  covered  the 
period  jcmuary  1. 1980  through 
December  31. 1980.  Interested  parties 
were  invited  to  comment  on  our 
preliminary  results.  We  received  no 
comments.  Therefore,  the  final  results  of 
this  review  are  the  same  as  those 
announced  in  the  March  18  notice. 
EFFECTIVE  DATE:  May  24, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  A.  Black  or  Richard  Moreland, 
Office  of  Compliance,  International 
Trade  Administration,  Room  2096,  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230  (202-377-1774/2786). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  24, 1978  the  Department  of 
the  Treasury  pubUshed  in  the  Federal 
Register  (43  FR  37685)  a  countervailing 
duty  order  on  chain  of  iron  or  steel  from 
Japan.  On  March  18, 1982,  the  _ 

Department  of  Commerce  ("the 
Department")  published  in  the  Federal 
Register  (47  FR  11740)  a  notice  of  the 
preliminary  results  of  its  administrative 
review  of  die  order.  The  Department  has 
now  completed  that  review. 

Scope  of  the  Review 

The  merchandise  covered  by  the 
review  is  chain  of  iron  or  steel,  the  links 
of  which  are  essentially  round  in  cross 
section,  and  parts  thereof.  Such  chains 
are  currently  classifiable  under  items 
652.3010  through  .3040,  652.33,0  Uirougfa 
.3330,  and  652.3510  through  .3530  of  the 
Tariff  Schedules  of  the  United  States 
Aimotated.  The  review  covers  the 
period  January  1, 1980  through 
December  31, 1980,  and  is  limited  to  the 
two  programs  cited  in  the  final 
determination.  These  programs  are:  (1) 
Tax  deferrals  on  funds  held  in  the 
Overseas  Market  Development  Reserve 
("OMDR")  and  (2)  export  promoUonal 
assistance  from  the  Japan  External 
Trade  Organization  ("JETRO"). 


Final  Results  of  the  Review 

Interested  parties  were  invited  to 
comment  on  our  preliminary  results. 
Since  we  received  no  comments,  the 
final  results  of  our  review  are  the  same 
as  those  presented  in  the  preliminary 
results  of  the  review.  Accordingly,  the 
Department  will  instruct  the  Customs 
Service  to  assess  countervailing  duties 
in  the  amount  of  1.95  percent  of  the  f.o.b. 
invoice  price  on  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  January  1. 1980 
and  exported  on  or  before  December  31, 
1980. 

As  provided  for  by  section  751(a)(1)  of 
the  Tariff  Act  of  1930  ("the  Tariff  Act"), 
a  cash  deposit  of  estimated 
countervailing  duties  of  1.95  percent  of 
the  f.o.b.  invoice  price  shall  be  required 
on  all  shipments  of  this  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  these  final  results.  This 
deposit  requirement  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

The  Department  intends  to  complete 
the  next  administrative  review  by  the 
end  of  August  1982.  The  amount  of 
countervailing  duties  to  be  imposed  on 
exports  made  during  1981  will  be 
determined  during  that  review. 
Consequendy.  the  suspension  of 
liquidation  previously  ordered  v^U 
continue  on  all  shipments  exported  on 
or  after  January  1, 1981. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(l] 
of  die  Tariff  Act  (19  U.S.a  1675(a)(1)) 
and  §  355.41  of  the  Commerce 
Regulations  (19  CFR  355.41). 
Gary  N.  Horiick. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc  82-14076  Filed  5-21-82: 8:46  an) 
BItLMQ  CODE  3510-2S-M 


Ctiains  and  Parts  Thereof,  of  Iron  or 
Steel,  From  Spain;  Final  Results  of 
Administrative  Review  of 
Countervailing  Duty  Ordar 

agency:  International  Trade 
Administration.  Commerce. 
action:  Notice  of  final  results  of 
administrative  review  of  countervailing 
duty  order. 

SUMMART.  On  February  17, 1982,  the 
Department  of  Commerce  published  in 
the  Federal  Register  the  preliminary 
results  of  its  administrative  review  of 
the  countervailing  duty  order  on  chains 
and  parts  thereof,  of  iron  or  steel,  from 
Spain.  The  review  covers  the  period 
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January  1. 1980  through  December  31, 
1980. 

Interested  parties  were  invited  to 
comment  on  the  preliminary  results.  We 
received  no  comments.  Therefore,  we 
have  determined  that  countervailing 
duties  equal  to  the  calculated  value  of 
the  net  subsidy,  that  is,  12.95  percent  of 
the  f.o.b.  invoice  price  of  the 
merchandise,  shall  be  assessed  on  all 
exports  to  the  United  States  during  1980. 

Further,  due  to  a  change  in  the 
Spanish  banking  regulations  effective 
March  1, 1981  and  affecting  one  of  the 
two  reviewed  programs,  we  have 
determined  that  cash  deposits  of 
estimated  countervailing  duties  of  14.89 
percent  of  the  f.o.b.  invoice  price  of  the 
merchandise  shall  be  collected  on  future 
entries. 

EFFECTIVE  DATE:  May  24, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorenza  Olivas  or  Richard  Moreland, 
Office  of  Compliance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230 
(202,  377-1775/2786). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  February  17, 1982.  the  Department 
of  Commerce  ("the  Department") 
published  in  the  Federal  Register  (47  FR 
6908)  the  preliminary  results  of  its 
administrative  review  of  the 
countervailing  duty  order  on  chains  and 
parts  thereof,  of  iron  or  steel,  from  Spain 
(T.D.  78-20,  43  FR  3258).  The  Department 
has  now  completed  that  review. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
chains  and  parts  thereof,  of  iron  or  steel. 
Such  imports  are  currently  classifiable 
under  items  652.2410  through  652.2450, 
652.2710  through  652.2740,  652.3010 
through  852.3040,  652.3310  through 
652.3330,  and  652.3510  through  652.3530 
of  the  Tariff  Schedules  of  the  United 
States  Annotated. 

The  review  covered  the  period 
January  1, 1980  through  December  31, 
1980.  The  Department  reviewed  two 
programs:  (1)  The  Desgravacion  Fiscal  a 
la  Exportacion,  which  was  the  only 
program  found  countervailable  in  the 
final  determination  and  (2)  a  working 
capital  loans  program,  which  ws  found 
countervailable  in  another  investigation. 

Final  Results  of  the  Review 

Interested  parties  were  invited  to 
comment  on  our  preliminary  results.  We 
received  no  comments.  As  a  result,  we 
determine  that  the  net  subsidies 
conferred  on  chains  and  parts  thereof,  of 
iron  or  steel,  by  the  two  programs  during 
the  period  of  review  are  12.50  percent 


and  0.45  percent  ad  valorem, 
respectively.  Accordingly,  the 
Department  will  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  of  12.95  percent  of 
the  f.o.b.  invoice  price  on  all 
unliquidated  entries  of  this  merchandise 
exported  to  the  United  States  daring 
1980. 

Due  to  a  change  in  the  Spanish 
banking^  regulations,  effective  March  1, 
1981,  we  have  determined  for  purposes 
of  deposit  of  estimated  countervailing 
duties  that  the  net  subsidy  attributable 
to  the  operating  capital  loans  program 
has  increased  from  0.45  percent  to  2.39 
percent. 

Therefore,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act  of  1930  ("the 
Tariff  Act"),  a  cash  deposit  of  14.89 
percent  of  the  f.o.b.  invoice  price  shall 
be  required  on  all  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  pubhcation  of  this 
notice.  This  deposit  requirement  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

The  Department  intends  to  conduct 
the  next  administrative  review  by  the 
end  of  January  1983.  The  amount  of 
countervailing  duties  to  be  imposed  on 
exports  made  during  1981  will  be 
determined  in  that  review. 
Consequently,  the  suspension  of 
liquidation  previously  ordered  will 
continue  for  all  shipments  exported  on 
or  after  January  1, 1981. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  355.41  of  the  Commerce  Regulations 
(19  CFR  355.41). 
Gary  N.  HorUck. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  B2-1407S  Filed  5-21-82:  «:4S  am) 
BILLINO  CODE  3S10-2S-M 


National  Oceanic  and  Atmospheric 
Administration 

Sea  Grant  Review  Panel;  Meeting 

agency:  NATIONAL  Oceanic  and 

Atmospheric  Administration, 

Commerce. 

ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  5 
U.S.C.  Ap.  (1976),  as  amended  by 
Section  5(c)  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  notice  is 
hereby  given  of  a  closed  meeting  of  the 
Sea  Grant  Review  Panel  established  in 
1976  by  section  209  of  the  National  Sea 
Grant  Improvement  Act  (Pub.  L  94-461, 


33  U.S.C.  1128.)  This  meeting  is  closed  to 
discuss  consideration  of  three 
applications  for  Sea  Grant  College 
designation.  The  three  colleges  are: 
University  of  Maryland,  University  of 
Michigan  and  the  Mississippi/Alabama 
Sea  Grant  Consortium.  This  meeting  will 
be  closed  since  it  is  likely  to  disclose 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

date:  June  9, 1982  8:30  a.m.  to  4:00  p.m. 
ADDRESS:  The  meeting  will  be  held  at 
the  Commerce  Building,  Room  6802, 15th 
and  Constitution  Avenue,  NW., 
Washington,  D.C. 

SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration 
for  the  Department  of  Commerce,  with 
concurrence  of  the  General  Counsel, 
formally  determined  on  May  18, 1982, 
pursuant  to  section  10(d)  of  Federal 
Advisory  Committee  Act,  that  the  entire 
meeting  may  be  exempt  frcnn  the 
provisions  of  the  Act  relating  to  open 
meetings  and  public  participation 
therein  because  the  discussion  will  be 
concerned  with  matters  that  are  within 
the  purview  of  5  U.S.C.  552b(c)(6).  The 
discussions  are  likely  to  disclose 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  (A  copy  of  the  determination  • 
is  available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6600, 
Department  of  Commerce.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  G.  Alexiou,  Executive  Secretary, 
Sea  Grant  Review  Panel,  6010  Executive 
Boulevard,  Rockville,  Maryland  20852, 
Telephone  (301)  443-8894. 
Robert  D.  Wildeman, 
Acting  Executive  Secretary. 

|FK  Doc.  82-14074  Filed  6-21-82:  8:45  am] 
eiLLINQ  CODE  3510-12-M 


South  Atlantic  Fishery  Management 
Council's  Advisory  Panel;  Put>lic 
Meeting 

agency:  The  South  Atlantic  Fishery 
Management  Council,  established  by 
section  302  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(Pub.  L  94-265),  has  estabHshed  an 
Advisory  Panel  which  will  meet  for  a 
discussion  and  recommendations  on  the 
Snapper-Grouper  Fishery  Management 
Plan. 

DATES:  The  public  meeting  will  convene 
on  Wednesday,  June  16, 1982,  at 
approximately  1  p.m.,  and  will  adjourn 


'  Filed  as  part  of  the  original  document. 
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on  Wednesday,  June  17. 1982,  at 
approximately  noon,  and  will  take  place 
at  the  Admiral  Benbow  Inn,  1419 
Virginia  Avenue,  College  Park,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT: 
South  Atlantic  Fishery  Management 
Council  One  Southpark  Circle,  Suite 
306,  Charleston.  South  Carolina  29407, 
Telephone:  (803)  571-4366. 

Dated:  May  19, 1982. 
lack  L  FaBs. 

Chief.  Administrative  Support  Staff  National 
Marine  Fisfieries  Service. 

|FR  Doc.  82-14120  Piled  6-Z1-B2:  MS  un| 
BnXiNQ  CODE  W10-22-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

USAF  Scientific  Advisory  Board; 
Meeting 

May  17, 1962. 

The  USAF  Scientific  Advisory  Board 
Ad  Hoc  Committee  on  EF-lllA 
Capability  Upgrade  will  meet  at  the 
Pentagon,  Washington,  DC  on  June  10 
and  11, 1982.  The  purpose  of  the  meeting 
will  be  to  become  familiar  with  the  EF- 
lllA  mission,  capability,  and 
effectiveness,  and  review  the  Air  Force 
plan  for  its  upgrade.  The  meeting  will 
convene  at  8:30  ajn.  and  adjourn  at  5.-00 
p.m.  each  day. 

The  meeting  concerns  matters  listed 
in  section  552b(c)  of  Title  5,  United 
States  Code,  speciHcally  subparagraph 
(1)  thereof,  and  accordingly,  will  be 
closed  to  the  public. 

For  further  information,  contact  the 
Scientific  Advisory  Board  Secretariat  at 
(202)  697-8845. 
Winnibel  F.  Holmes, 
Air  Force  Federal  Register,  Liaison  Officer. 

[FR  Doc  82-14083  Filed  5-Z1-8Z.  8:45  un| 
BHJJNQ  COM  WW-OI-M 


Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Electronic  Warfare  (Future  Systems 
Subgroup);  Advisory  Committee 
Meeting 

The  Future  Systems  Subgroup  of  the 
Defense  Science  Board  Task  Force  on 
Electronic  Warfare  will  meet  in  closed 
session  on  June  24-25, 1982  in 
Washington,  D.C. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 
on  overall  research  and  engineering 
policy  and  to  provide  long-range 
guidance  to  the  Department  of  Defense 
in  these  areas. 


At  the  meeting  on  June  24-25, 1982.  the 
Task  Force  will  discuss  the  application 
of  technology  to  future  systems  designed 
to  improve  US  Electronic  Warfare 
capabilities. 

In  accordance  vrith  5  U.S.C.  App.  1 
10(d](1976),  it  has  been  determined  that 
this  Defense  Science  Board  Task  Force 
meeting  concerns  matters  Usted  in  5 
U.S.C.  552b(c)(l](1976].  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 
M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
May  18, 1982. 

[FR  Doc.  82-14077  Filed  5-21-82: 8:45  am) 
MLUNO  CODE  3110-Ot-M 


Foreign  Assistance;  Determination 

Pursuant  to  section  515(c)(1)  of  the 
Foreign  Assistance  Act  of  1961  relating 
to  overseas  management  of  assistance 
and  sales  programs,  and  in  accordance 
with  the  authority  delegated  by 
Executive  Order  12163  and  redelegated 
on  February  12  and  February  24, 1972,  to 
the  Director,  Defense  Security 
Assistance  Agency,  James  H.  Ahmaim, 
Lieutenant  General,  USAF,  Director, 
Defense  Security  Assistance  Agency, 
has  determined  that  United  States 
national  interests  require  that  more  than 
six  members  of  the  Armed  Forces  be 
assigned  under  section  515  of  that  Act  to 
carry  out  international  security 
assistance  programs  in  Venezuela,  and 
therefore  waives  the  limitation  that  the 
number  of  members  of  the  Armed 
Forces  assigned  to  a  foreign  country 
under  section  515  of  that  Act  may  not 
exceed  six  imless  speciHcally 
authorized  by  the  Congress. 

The  Increase  from  six  to  nine  in  the 
total  number  of  military  personnel 
authorized  for  the  United  States  Military 
Group  (USMILGP).  Venezuela,  shall  be 
effective  30  days  after  the  date  on  which 
this  determination  is  reported  to  the 
Conmiittee  on  Foreign  Relations  of  the 
Senate  and  the  Committee  on  Foreign 
Affairs  of  the  House  of  Representatives. 

Dated:  May  7, 1982. 

M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

[FR  Doc  82-14078  Filed  5-21-82: 8:45  am] 
BUXmO  CODE  3S10-01-M 


DEPARTMENT  OF  ENERGY 

Termination  of  Production  and  Sale  of 
Heavy  Water 

AQENCV:  Energy  Department 


ACTION:  Termination  of  production  and 
sale  of  heavy  water. 

SUMMARY:  The  U.S.  Department  of 
Energy  hereby  announces  the 
termination  of  the  production  and  sale 
of  heavy  water. 

EFFECnvC  DATE:  May  24. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  K.  Heusser  (301)  353-549& 

SUPPLEMENTARY  INFORMATION:  The 

United  States  Department  of  Energy  is 
terminating  the  production  of  new  heavy 
water  and,  in  oitier  to  conserve  the 
existing  inventory  of  hevy  water,  is 
terminating  the  sale  of  heavy  water, 
ksued  in  Washington.  DC,  May  5, 1982. 
Hennan  E.  Roser, 
Assistant  Secretary  for  Defense  Programs. 

IFK  Doc  82-14108  Filed  5-a-aZ:  8:45  am) 
BIUJNG  CODE  SASO-ei-ll 


Economic  Regulatory  Administration 

Timco  OH  Ox;  Proposed  Remedtel 
Order 

Pursuant  to  10  CFR  205.192(c),  the 
Economic  Regulatory  Administration  of 
the  Department  of  Energy  hereby  gives 
notice  of  a  Proposed  Remedial  Order 
which  was  issued  to  Timco  Oil 
Company,  845  E.  Willow  Street.  Long 
Beach,  California  90006.  This  Proposed 
Remedial  Order  charges  Timco  Oil 
Company  with  pricing  violations  in  the 
amount  of  $132,994.24  connected  with 
the  first  sale  of  crude  oil  during  the 
period  Janu{iry  1974  through  December 
1977  in  the  State  of  California. 

A  copy  of  the  Proposed  Remedial 
Order  with  confidential  information 
deleted  may  be  obtained  from  Sandra  K. 
Webb,  Director,  Economic  Regulatory 
Administration.  Department  of  Energy. 
845  South  Figueroa  Sti«et,  Suite  4ia  Los 
Angeles,  California  90017,  phone  (213) 
688-4014.  On  or  before  June  8. 1982,  any 
aggrieved  person  may  file  a  Notice  of 
Objection  with  the  U.S.  Department  of 
Energy,  Office  of  Hearings  and  Appeals, 
12th  and  Pennsylvania  Avenue,  NW., 
Room  3304,  Washington.  D.C.  20461.  in 
accordance  with  10  CFR  205.193. 

Issued  in  Los  Angeles.  Califoraia  on  the 
30th  day  of  April  1982. 

Swidra  K.  Welib, 

Director,  Los  Angeles  Office,  Economic 
Regulatory  Administration. 

[FR  Doc  82-14108  Filed  5-21-82;  846  am) 
BlUJfra  COO»«4S0-01— M 
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Federal  Energy  Regulatory 
Commission 

[Docket  Na  RPS2-01-OOO] 

Algonquin  Gas  Transmission  Co^ 
Notice  of  Proposed  Ctuinges  In  FERC 
GasTarm 

May  17. 1982. 

Take  notice  that  Algonquin  Gas 
Transmission  Company  ("Algonquin 
Gas")  on  May  11, 1982.  tendered  for 
filing  as  part  of  its  FERC  Gas  Tarift 
Original  Volume  No.  2.  the  following 
tariff  sheets: 

Fifth  Revised  Sheet  No.  2 
Fifth  Revised  Sheet  No.  3 
Twenty-ninth  Revised  Sheet  No.  4 
Eighth  Revised  Sheet  No.  6 

Algonquin  Gas  states  that  the  revised 
sheets,  comprising  Algonquin  Gas'  Rate 
Schedule  X-1,  reflects  the  terms  of  a 
revised  agreement  dated  May  5. 1962. 
between  Algonquin  Gas  and  Tennessee 
Gas  Pipeline  Company,  a  Division  of 
Tenneco  Inc.  ('Tennessee")  which 
Algonquin  Gas  and  Tennessee  have 
executed  for  the  purpose  of  expanding 
the  flexibility  of  Rate  Schedule  X-1.  The 
revised  agreement  adds  as  permissible 
delivery  points  for  the  dehvery  and 
receipt  of  gas  to  be  exchanged  between 
such  parties,  existing  delivery  points  of 
any  customer  which  operates  an 
integrated  distribution  system  served  in 
common  by  Algonquin  Gas  and 
Tennessee. 

Algonquin  Gas  requests  that  the 
Commission  accept  the  above  tariff 
sheets  for  filing  effective  June  11, 1982. 

Algonquin  Gas  states  that  a  copy  of 
the  above  filing  is  being  mailed  to  all  of 
Algonquin  Gas'  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426,  in  accordance  with  81 18  and 
1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  lA, 
1.10).  All  such  petitions  at  protests 
should  be  filed  on  or  before  May  28. 
1982.  Protests  ivill  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  82-14044  ni«d  »-n-<2:  S;4S  ami    " 
MUJNG  COOC  STIT-tMi 


[Docket  Na  ER82-605-0001 

Boston  Edison  Co^  Notice  of  HIIng 

May  18, 1982. 

The  Filing  Company  submits  the 
following: 

Take  notice  that  Boston  Edison 
Company  of  Boston,  Massachusetts 
("Edison")  on  May  7, 1982,  tendered  for 
filing  a  specification  of  the  contract 
demand  service  to  be  taken  by  the  Town 
of  Reading,  Massachusetts  ("Reading") 
under  Edison's  contract  demand  tariff. 
Edison  states  that  the  filing  does  not 
change  the  terms  and  conditions  of 
service  or  affect  the  rate  level  charged 
to  Reading. 

Copies  of  the  filing  have  been  served 
upon  Reading  and  the  Massachusetts 
Department  of  Public  Utilities. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
D.C.  20426.  in  accordance  with  S  S  1-8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  June  3. 1982. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Phanb, 
Secretary. 

[FR  Doa  B-MO«  PIM  t-n-az:  SXS  iml 
B«UJNO  COOC  (TIT-SI-M 


[Docket  Na  ER«a-«04-0001 

The  Cleveland  Electric  Illuminating 
Co^  Notice  of  Filing 

May  1&  1982. 

The  filing  company  submits  the 
following: 

Take  notice  that  on  May  6, 1982,  The 
Cleveland  Electric  Illuminating 
Company  (CEI)  tendered  for  filing  an 
executed  Service  Agreement  and 
Exhibits  A  and  B  thereto,  providing  for 
tansmission  by  CEI  of  approximately  50 
MW  of  power  from  the  345  kv 
interconnection  point  on  CEI's  Juniper — 
Canton  Line  with  the  Ohio  Power 
Company  to  the  City  of  Qeveland,  Ohio 
(City)  in  accordance  with  the  terms  and 
conditions  of  CEI's  FERC  Transmission 
Service  Tariff. 

CEI  has  requested  waiver  of  the 
FERC's  60-day  notice  requirement  in 


order  to  permit  commencement  of 
transmission  service  on  May  1, 1982. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
'825  North  Capitol  Street.  NE., 
Washington,  D.C.  20426,  in  accordance 
with  SS  1.8  and  1.10  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
1.8. 1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  Jime  3, 1982. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  application  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  SS-14047  PIM  S-»-«&  8:48  m) 

BtLUNO  COOC  trn-iti-m 


[Docket  Na  ER«»-M7-000) 

Cliffs  Electric  Service  Co^  Notice  of 
Filing 

May  la  1962. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  May  7, 1982,  Cliffs 
Electric  Service  Company  (CESCO)  filed 
an  Agreement  which  it  has  executed 
with  Upper  Peninsula  Power  Company 
(UPPCO)  which  provides  for  the 
purchase  and  sale  of  short-term  power 
on  both  a  week-to-week  and  on  a  daily 
basis.  The  rate  will  be  0.77/kw  on  a 
weekly^basis  and  ai9/kw  on  a  daily 
basis. 

CESCO  requests  waiver  of  the 
Commission's  notice  requirements  to 
allow  for  an  effective  date  of  May  1, 
1982. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filhig  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  826 
North  Capitol  Street.  NR.  Washington. 
D.C.  20426,  in  accordance  with  SS  1-8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  June  3. 1982. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  pairty  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
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with  the  CommisBion  and  are  available 
for  pubhc  inspection. 
KoDiMth  F.  Ptmnb, 

Secretary. 

|FR  Doc  8Z-M0M  Piled  S-21-a2;  ft4S  ami 
BlUJNa  CODE  •71^«1-« 

(Docket  No.  ER82-509-000] 

Consumers  Power  Co.;  Notice  of  Fling 

May  la.  1M2. 

The  filing  Coiiq)aiiy  submits  die 
following: 

Take  notice  that  on  May  10, 1982, 
Consumers  Power  Company 
(Consumers]  tendered  for  filing  ^ 

Supplemental  Agreement  No.  2  to  its, 
contract  for  wholesale  for  resale  electric 
service  with  the  City  of  Bay  Qty, 
Michigan.  The  aforementioned  contract 
was  dated  and  became  effective  on 
February  7, 1980.  It  was  acci^ted  for 
filing  by  letter  of  November  17. 1980  in 
FERC  Docket  No.  ER80-765. 

Consumers  Supplemental  Agreement 
No.  2  establishes  a  new  point  of 
delivery,  at  Bay  City's  Sidney  Street 
Station  and  prescribes  the  conditions  for 
line  extension  to  the  Sidney  Street 
Substation. 

Consumers  Power  states  that  copies 
of  the  filing  were  served  on  Bay  City 
and  on  the  Michigan  Public  Service 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  SS  1-8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  Rled  on  or  before  June  3, 1982. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

IFR  Doc.  82-14046  Filed  $-21-82;  S:4S  am) 
BILUNQ  COOe  «717-«1-M 


[Docket  Ne.  Ema-90-000} 

Florida  Gm  Transmission  C<k;  Notice 
of  Tariff  Fling 

May  17. 1982. 

Public  notice  is  hereby  given  that  on 
May  7, 19t2.  Florida  Gas  Transmission 


Company  (FGT)  tendered  for  filing  in 
the  above-referenced  docket  the 
fallowing  tariff  sheets: 

Second  Revised  Sheet  No.  22-A 
Third  Revised  Sheet  Na  2Z-B 

The  foregoing  tariff  sheets  were  filed 
with  the  Commission  in  response  to 
Commission  Order  Nos.  328  and  365  and 
were  modified  pursuant  to  Commission 
Order  of  September  29, 1971  in  Docket 
No.  CP79-181,  et  al.  These  tariff  sheets 
reflect  FGTs  "latoaliine"  policy  for 
both  new  (First  Revised  Sheet  No.  22-A) 
and  existing  customers  (Second  Revised 
Sheet  No.  22-a). 

FGT  proposes  herein  to  modify  its 
lateral  line  policy  to  require  a  customer 
requesting  service  in  communities  not 
receiving  natural  gas  to  bear  the  cost  of 
the  facilities  necessary  to  render  the 
requested  service. 

FGT  also  proposes  that  in  the  case  of 
an  existing  resale  cnstomer  requesting 
an  "unconnected"  delivery  point  within 
his  service  area,  the  requesting  customer 
will  be  required  to  demonstrate  that  the 
end  uses  at  the  proposed  new  delivery 
point  will  fall  within  Priorities  1-4  (tf 
FGTs  curtailment  plan. 

FGT  requests  that  the  Commission 
allow  these  tariff  sheets  to  become 
effective  thkty  (30)  days  from  the  date 
of  filing. 

Copies  of  the  filing  were  served  upon 
FGTs  jurisdictional  customers  and  the 
Florida  Public  Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE.,  Washington, 
D.C  20426,  in  accordance  with  S  §  1-8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8. 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  28, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene;  provided,  however,  that  any 
person  who  has  previously  filed  a 
petition  to  intervene  in  this  proceeding 
is  not  required  to  file  a  further  petition. 
Copies  of  this  filing  sre  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Kemelli  F.  Phmh, 
Secretary. 

|FR  Doc  tt-1404e  rued  KSl-K.  ft4S  am| 
BUJNQ  OOOE  trili^Mi 


(Docket  Na  ERaa-«03-eMl 

Idaho  Power  Co.;  Notice  of  FHng 

May  18, 1962. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  May  6. 19ez  Idaho 
Power  Company  (Idaho)  tendered  for 
filing  in  compliance  with  the  Federal 
Energy  Regulatory  Commission's  Order 
of  October  7, 1978,  a  summary  of  sales 
made  under  the  Company's  Ist  Revised 
FERC  Electric  Tariff,  Volume  No.  1 
(Supersedes  Original  Volume  No.  1) 
during  March,  1982,  along  with  cost 
justification  for  the  rate  diarged. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
D.C.  20426.  in  accordance  with  UlS 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  June  2, 1982. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  preceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  8Z-140S0  Filed  S-a-K:  M6  aB| 

saiJNQ  CODE  nn-at-M 

[Docket  No  TA82-1-60-002I 

Locust  Ridge  Gas  Co.;  Nottce  of 
Proposed  Ctiange  In  FERC  Gas  Tariffs 

May  17. 1982. 

Take  notice  that  on  May  10, 1982, 
Locust  Ridge  Gas  Company  (Locust 
Ridge)  tendered  for  filing  "Third  Revised 
Sheet  No.  21B  and  Third  Revised  Sheet 
No.  21C  to  the  Company's  Original 
Volume  No.  3  and  Second  Revised  Sheet 
No.  13  and  Second  Revised  Sheet  No.  14 
to  the  Company's  Original  Volume  No. 
1.  The  revised  tariff  sheets  were  to  be 
effective  January  1, 1982. 

Locust  Ridge  states  that  pursuant  to 
the  Commission's  "Order  Accepting  For 
Filing  And  Suspending  Proposed  Tariff 
Sheets,  Subject  To  Conditions  And 
Establishing  Procedures"  issued  on 
February  28, 1982  (the  "Order"),  Locust 
Ridge's  filing  in  the  captioned  docket 
was  made  effective  subject  to  refund 
March  1, 1982.  A  technical  conference 
was  to  be  convened  within  sixty  days 
from  issuance  of  the  Order  daring  which 
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Locust  Ridge  was  to  furnish  Staff  with 
any  additional  information  necessary 
for  the  determination  of  the 
appropriateness  of  the  filing. 

Locust  Ridge  and  the  Commission 
Staff  had  a  meeting  in  the  offices  of  the 
Commission  on  April  20, 1982,  during 
which  all  information  requested  by  Staff 
was  furnished.  At  the  conclusion  of  the 
meeting  and  subsequent  discussions,  no 
changes  in  the  filed  rate  were  necessary. 
However,  Staff  directed  the  Company  to 
prepare  certain  revised  tariff  sheets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiing  should  file  a  petition  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10].  All  such  petitions  and  protests 
should  be  filed  on  or  before  May  28, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  end  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  82-14052  Filed  S-Zl-82: 8:45  am) 
BtUJMG  COOE  6717-01-M 


[Docket  Na  ER82-513-000] 

Mid^ontinent  Area  Power  Pool 
Agreement;  Notice  of  Filing 

May  IB.  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  May  10, 1982,  the 
MAPP  Coordination  Center  (MAPP) 
tendered  for  filing  an  amendinent  to  the 
Mid-Continent  Area  Power  Pool 
Agreement  which  would  eliminate  the 
Pool  Administrative  Committee  and 
assign  its  responsibilities  to  Other 
existing  committees,  change  the  name  of 
the  Planning  Committee  to  Eiigineering 
'  Committee,  authorize  MAPP  to  be  the 
regional  representative  on  the  National 
Electric  Reliability  Council  and  update 
Pool  membership. 

MAPP  requests  an  effective  date  of 
June  1, 1962. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  {§  1.8, 
1.10.  All  such  petitions  or  protests 
should  be  filed  on  or  before  ]une  4, 1982. 


Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  (2-14068  Tiled  5-21-82: 8:46  wnl 
BIIXING  COOE  (rir-oi-M 


[Docket  Na  ER82-489-000] 

Mississippi  Power  Co.;  Notice  of  Filing 

May  17, 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  April  30, 1982.  the 
Mississippi  Power  Company 
(Mississippi)  tendered  for  filing  on 
behalf  of  the  Coast  Electric  Power 
Association  a  request  for  Mississippi  to 
discontinue  electric  service  to  Boley 
(No.  of  I*icayune)  delivery  point 
effective  August  18, 1981,  and  to 
terminate  Supplement  No.  6  to  Service 
Agreement  imder  FERC  Electric  Tariff 
Original  Volume  No.  1. 

The  electric  service  requirements  of 
this  delivery  point  are  now  being  served 
by  Mississippi  through  other  delivery 
points  of  Coast  Electric  Power 
Association. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
"  Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  28, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  82-14061  Filed  6-21-82:  MS  im\ 
nUJNO  COOC  S?^-*!-!! 


[Docket  No.  RP81-48-005] 

Mississippi  River  Transmission  Corp.; 
Notice  of  Rate  Change 

May  17, 1982. 

Take  notice  that  on  May  11, 1982, 
Mississippi  River  Transmission 
Corporation  ("Mississippi")  tendered  for 
filing  revised  tari^  sheets  to  its  FERC 
Gas  Tariff  as  listed  on  the  attached 
Appendix,  and  a  Refund  Report.  The 
tariff  sheets  carry  effective  dates  as 
indicated  in  the  Appendix. 

The  purpose  of  the  filing  is  to 
implement  the  applicable  provisions  of 
the  Stipulation  and  Agreement 
("Agreement")  at  Docket  No.  RP81-48. 
approved  by  Commission  letter  order 
dated  April  9, 1982.  The  revised  tariff 
sheets  reflect  settlement  base  tariff  rates 
as  adjusted  in  accordance  with  certain 
tracking  provisions,  and  revised  PGA 
procedures  to  implement  the  unit  of 
sales  PGA  methodology.  The  Refund 
Report  sets  forth  the  cash  distribution 
made  to  Mississippi's  jurisdictional 
sales  and  transportation  service 
customers  affected  by  the  Agreement. 

Mississippi  states  that  copies  of  its 
filing  have  been  served  on  all 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
D.C.  20426,  in  accordance  with  §S  18 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  28, 
1982.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  82-14053  Filed  5-21-82:  8:45  un] 
BILLING  COOE  67ir-01-M 


[Docket  No.  ER82-51 1-000] 

Niagara  Mohawk  Power  Corp.;  Notice 
of  Filing 

May  18, 1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara],  on  May 
10, 1982,  tendered  for  filing  as  a  rate 
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schedule,  an  agreement  between 
Niagara  and  the  New  York  State  Electric 
and  Gas  Corporation  (NYSBG)  dated 
JanuaiyS,  1982. 

Niagara  presently  has  on  file  an 
agreement  with  NYSBG  dated  December 
i,  197&  This  agreement  is  designated  as 
Niagara  Mohawk  Power  Corporation 
Rate  Schedule  P.EJtC  97.  This  new 
agreement  is  being  transmitted  as  a 
supplement  to  the  existing  agreement 
Niagara  states  that  this  supplement 
revises  the  transmission  rate  and  leasing 
and  reserve  rates  as  provided  for  in  the 
terms  of  the  original  agreement 

Niagara  requests  waiver  of  the 
Commission's  prior  notice  reqidrementi 
in  order  to  allow  said  agreement  to 
become  effective  as  of  July  1. 1981. 

Copies  of  the  filing  were  served  upon 
the  New  York  State  Electric  and  Gaa 
Corporation  and  the  Public  Servica 
Commission  of  the  State  of  New  York. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  82S 
North  Capitol  Street  N.E.,  Washington, 
D.C.  20426,  in  accordance  with  S9  1-8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8. 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  June  3, 1982. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wiD 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Conunission  and  are  availaUc 
for  public  inspection. 
Kenneth  P.  Plmnb. 
Secretary. 

|FR  Doc  82-140M  FUed  9-Z1-82:  Ktf  am) 
BtUJNG  COOE  «717-0t-M 


[Docket  No.  RP7»-«»-00S) 

North  Pmm  GaaCo.;  NotkMOf 
Proposed  Change  In  FERC  Qaa  Tariff 

May  17, 1982. 

Take  note  that  on  April  28, 1982.  North 
Penn  Gas  Company  (North  Pran) 
tendered  for  filing  North  Penn's  esth 
Revised  Sheet  No.  PGA-1  to  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1 
and  schedules  relating  to  the 
development  of  the  rates  set  forth  in  the 
revised  tariff  sheet.  This  filing  was  made 
pursuant  to  Paragraph  (B)  of  the 
Commission's  order  of  Kterdk29i  198Z 
denying  rehearing. 

North  Penn  states  that  in  submitting 
the  revised  tariff  sheet  and  in  making 
the  refunds  required  by  the  order  of 
March  28^  1982.  North  Penn  doee  not 


waive  and  expressly  reserves  its  right  to 
seek  judicial  review  of  the  orders  of 
January  16, 1981  and  March  29, 1982. 
Additionally,  in  making  the  refunds  <«nd 
charging  the  rates  spe<^ed  in  the 
revised  tariff  sheets.  North  Penn  does 
not  waive  and  expressly  reserves  the 
right  in  the  event  of  court  review  and 
remand  or  reversal  of  the  Commission's 
orders  in  this  case,  to  recoup  through 
surcharges  the  difference  between  the 
amounts  paid  by  North's  customers  at 
the  rate  levels  set  forth  in  the  revised 
tariff  sheet  and  the  amounts  the 
customer  would  have  paid  giving  effect 
to  the  final  order  of  the  Commission 
pursuant  to  the  appellate  decision, 
together  with  interest  all  in  accordance 
with  Commission  rulings  and 
representation  to  courts  of  appeal  in 
opposing  motions  for  stay. 

Copies  of  this  filing  were  served  upon 
all  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  825 
North  Capitol  Street  NE.,  Washington. 
D.C  20426,  fai  accordance  with  §  S  1-8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  ftocedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  May  28, 
1962.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  tuen,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  numbb 
Secretary. 
PK  Doc.  n-MOH  po^  »-n-«z:  ktf  i^ 
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[Docket  Na  ER82-6KMM01 

Northern  States  Power  Co.;  Notice  of 
Firing 

May  18, 1982 

The  filing  Company  submits  the 
foUowing: 

Take  notice  diet  Northern  States 
Power  Company  (NSP)  May  la  1982, 
tendered  for  filing  Supplement  No.  3. 
dated  April  28, 1982  to  the 
Interconnecti(ui  and  biterdiange 
Agreement  dated  January  25. 1968, 
between  Northern  States  Povr« 
Company  (Minnesota).  Northern  States 
Power  Company  (Wisconsin)  and 
Wisconsin  Pub&c  Service  Corporation. 
NSP  proposes  an  effective  date  of  May 
1.1982. 


NSP  states  that  Supplement  No.  3 
revises  the  rates  contained  in  Servfoe 
Schedule  A.  Emergency  Energy 
Interchange  Service,  and  Service 
Schedule  E,  Short  Term  Power 
Interchange  Service,  making  the  rates 
comparable  to  those  of  area  power 
pools. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE..  Washington. 
D.C.  20426,  in  accordance  with  8S  1-8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1 A 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  June  3, 1982. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taiken.  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  i 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumii. 
Secretary.  '^ 

(Fit  Doc  BZ-MOse  Filed  S-fl-SZ;  MS  ami 
aSJUNG  CODE  S717-t1-M 

[Docket  No.  RAS2-23-000) 

Oasis  Petroteum  Corp„-  Notice  of  PWng 
of  Petition  for  Review  Under  42  U.SX. 
7194 

May  18, 1982. 

Take  notice  that  Oasis  Petroleum 
Corporation  on  May  11, 1982  filed  a 
Petition  for  Review  under  42  U.S.C. 
7194(b)  (1977)  Supp.)  bom  an  order  of 
the  Secretary  of  Energy  (Secretary). 

Copies  of  the  petition  for  review  have 
been  served  on  the  Secretary  and  all 
participants  in  prior  proceedings  before 
the  Secretary. 

Any  person  who  participate  in  the 
prior  proceedings  before  the  Secretary 
may  be  a  participant  in  the  proceeding 
before  the  Commission  without  filing  a 
petition  to  intervene.  However,  any  such 
person  wishing  to  be  a  participant  is 
requested  to  file  a  notice  of  participation 
on  or  before  June  2, 1982,  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington,  D.C.  20426.  Any  other 
person  who  was  denied  the  opportunity 
to  participate  in  the  prior  proceedings 
before  the  Secretary  or  who  is  aggrieved 
or  adversely  affected  by  the  contested 
order,  and  who  wishes  to  be  a 
participant  in  the  Commission 
proceeding,  must  file  a  petition  to 
intervene  on  or  before  June  2. 1982,  in 
accordance  with  the  Commission's 
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Rules  of  Practice  and  Procedure  (18  CFR 
1.8  and  1.40(e)(3)). 

A  notice  of  participation  or  petition  to 
intervene  filed  with  the  Commission 
must  also  be  served  on  the  parties  of 
record  in  this  proceeding  and  on  the 
Secretary  of  Energy  through  John 
McKenna,  Office  of  General  Counsel, 
Department  of  Energy,  Room  6H-025. 
1000  Independence  Avenue,  SW., 
Washington.  D.C.  20585. 

Copies  of  the  petition  for  review  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  at  Room 
1000,  825  North  Capitol  St.,  NE., 
Washington.  D.C.  20426. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc.  «2-14aGB  Filed  S-21-82: 8:45  ainj 
BILUNG  CODE  •717-01-II 


[Docket  Na  ER82-508-000] 

Public  Service  Company  of  New 
Mexico;  Notice  of  Filing 

May  IB,  1982. 

The  filing  Company  submits  the 
following: 

Take  notice  that  on  May  7, 1982, 
Public  Service  Company  of  New  Mexico 
(PNM)  tendered  for  filing  a  Tucson 
Electric  Power  Company  (TEP)  and 
Public  Service  Company  of  New  Mexico 
and  Transmission  Agreement,  dated 
April  26, 1982.  (Agreement).  PNM 
indicates  the  Aigreement  provides  (a)  for 
the  exchange  of  power  and  energy 
between  TEP  (at  the  Arizona  Nuclear 
Power  Project  (ANPP)  Switchyard  and 
Westwing  Switching  Station)  and  PNM 
(at  the  San  Juan  Generating  Station 
Switchyard),  and  (b)  for  the  assignment 
by  PNM  to  TEP  of  certain  rights  in  the 
ANPP  Valley  Transmission  System  fi-om 
Westwing  through  the  ANPP 
Switchyard.  To  enable  the  parties  to 
have  the  assurance  that  the  Agreement 
will  become  effective  on  May  1, 1982, 
and  thereby  allowing  the  be^iefits  which 
are  anticipated  to  be  obtained  for  their 
respective  customers  under  the 
Agreement  the  parties  have  requested 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  have  been  served 
upon  TEP  and  the  New  Mexico  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
D.C.  20426,  in  accordance  with  §§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  June  3. 1982. 


Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  fding  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  aZ-140S7  Filed  5-21-82:  B:4S  amj 
BIIXING  CODE  (Tir-OI-M 

[Docket  No.  GP82-39-000] 

Railroad  Commission  of  Texas, 
Section  108  NGPA  Determination; 
Getty  Oil  Co.,  J.M.  Treadwell  Well  No. 
5-U,  Docket  No.  F-7C^29123,  JD  No. 
81-33968;  Request  for  Withdrawal  of 
Section  108  NGPA  Determination 

Issued  May  18, 1982 

On  February  16. 1982,  Getty  Oil 
Company  (Getty)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  letter  addressed  to  the 
Railroad  Commission  of  Texas  (Texas) 
requesting  withdrawal  of  the  final 
determination  that  gas  from  the  J.M. 
Treadwell  Well  No.  5-U  qualifies  as  gas 
from  a  stripper  well  subject  to  the 
maximum  lawful  price  set  by  section  108 
of  the  Natrual  Gas  Policy  Act  of  1978 
(NGPA),  15  U.S.C.  3318  (Supp.  FV 1980). 
The  Commission  received  notice  of 
Texas'  determination  on  June  1, 1981, 
The  determination  became  final  on  July 
16, 1981. 

Getty  states  that  a  review  of  its 
records  indicates  that  the  subject  well 
had  multiple  completion  locations  and 
the  production  data  qualifying  the  well 
was  not  the  total  production  as  required 
by  S  271.804(a)(1)  of  the  regulations.  It 
therefore  asks  to  withdraw  the 
application.  Getty  states  that  it  has 
informed  the  reseller  of  the  gas  from  the 
subject  well,  Arco  Oil  and  Gas 
Company,  of  the  petition  to  withdraw 
and  of  Arco's  refund  obligations  as  a 
reseller  buying  gas  on  a  percentage-of- 
proceeds  basis  pursuant  to  9  270.202  of 
the  regulations. 

Notice  is  hereby  given  that  the 
question  of  whether  the  Commission 
will  require  refunds,  plus  interest 
computed  under  S  154.102(d)  of  the 
regulations,  is  a  matter  subject  to  the 
review  and  final  decision  of  the 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  this  request  should  file,  on  or 
before  June  23, 1982  with  the  Federal  ' 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  N.  £.,  Washington, 
DC.  20426,a  protest  or  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 


of  Practice  and  Procedure  (18  CFR  55  1.8 
and  1.10).  All  protests  filed  with  the 
Commission  will  be  considered  but  will 
not  make  the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  or  to 
participate  as  a  party  in  any  hearing 
must  file  a  petition  to  intervene  in 
accordance  with  the  Commission's 
Rules. 

Kenneth  F.  Plumb, 
Secretary. 

(FR  Doc  82-14080  Filed  5-21-82:  8:45  un) 
BIU.INQ  CODE  e717-«1-M 


[Docket  No.  ER82-506-000] 

San  Diego  Gas  &  Electric  Co^  Notice 
of  Filing 

May  18, 1982 

The  filing  Company  submits  the 
following: 

Take  notice  that  May  7. 1982,  San 
Diego  Gas  &  Electric  Company  (SDG&E) 
tendered  for  filing  as  an  initial  rate 
schedule  an  Economy  Energy  Agreement 
between  SDG&E  and  El  Paso  Electric 
Company  dated  April  29. 1982. 

San  Diego  requests  waiver  under  the 
provisions  of  5  35.11  so  that  the  service 
could  commence  on  May  1, 1982. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  be  filed  on  or 
before  protest  with  the  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Sb-eet  NE.,  Washington,  D.C 
20426,  in  accordance  with  55  1.8'and 
1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  June  3, 1982. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Conunission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

|FR  Doc  82-14081  Filed  5-21-82:  kiS  am) 
BIIXINO  COOE  •ri7-«1-H 


Office  of  Hearings  and  Appeals 

Implementation  of  Special  Refund 
Procedures 

agency:  Office  of  Hearings  and 
Appeals,  DOE. 

ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures  and 
Solicitation  of  Comments. 
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summary:  The  Office  of  Hearing  and 
Appeals  of  the  Department  of  Eneigy 
announces  the  procedorea  to  be 
followed  in  refunding  to  nembers  of  the 
public  $M7.28&  in  consent  order  funds. 
The  funds  are  maintained  in  escrow 
accounts  that  were  established  in 
settlement  of  enfbreenient  proceedings 
brought  by  the  Office  of  Enforcement 
(now  the  Office  of  Special  Counsel]  in 
the  matters  of  Fagadau  Energy 
Corporation  ($83,985].  Liquid  Products 
Recovery.  Ice  ($62,500).  Wolkdwide 
Energy  Corporation  ($^400).  and  Gas 
Engine  and  Compressor  Service 
($51,400). 

DATE  AND  ADO«lESS:  Applications  for 
Refund  must  be  postmarked  by  August 
23, 1982  and  should  be  addressed  to 
Fagadau  (LPR.  Worldwide  Gas  Engine) 
Consent  Order^efund  proceedings.  12th 
Street  and  Pennsylvania  Avenue,  NW., 
Washington.  D.C  20461.  All  applications 
and  comments  should  display 
conspicuously  a  reference  to  the 
appropriate  case  name  and  number. 
FOR  PURTHCR  INFORMATION  CONTACT 
Thomas  O.  Mann,  Deputy  Director, 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  12th  Street  and 
Pennsylvania  Avenue,  NW.. 
Washington,  D.C  20461.  (202)  633-8277. 
SUPPLEMCMTAHV  WyORMATIOH  hi 
accordance  with  i  a0S.2it2(b)  of  the 
procedural  regulations  of  the 
Department  o^Bnwgy,  10  CFR 
205.282(b),  notice  is  hereby  given  of  the 
issuance  of  the  final  decision  and  order , 
set  out  below.  The  Gnal  decision  and 
order  relates  to  consent  orders  entned 
into  by  the  Office  of  Enforcement  of  the 
DOE's  Economic  Regulatory 
Administration  and  Fagadau  Energy 
Corporatknu  see  44  FR  40545  (1979), 
Liquid  Products  Recovery,  bic,  see  44 
FR  52882  fl97«).  Worldwide  Energy 
Corporatfon,  tee  45  PR  18430  (1980)  and 
Gas  Engfne  and  Compressor  Service,  see 
44  FR  52880  (1979).  AU  four  firms  are  gas 
plant  operators  that  produced  natural 
gas  liquids  (NGLs).  Pursuant  to  the 
consent  ordars,  these  firms  have  agreed 
to  make  refunds  totaUng  over  $247,000  to 
settle  aUaged  violations  of  the  DC% 
price  regolatiana  which  occurred 
between  1973  mnA  1977. 

The  Office  of  Hearings  and  Appeals 
has  previously  issued  proposed 
decisions  and  orden  which  tentatively 
established  a  two/stage  refund 
procedure  and  solicited  comments  from 
interested  parties  concerning  the  proper 
dispositJoD  of  the  consent  order  funds. 
The  proposed  decision  and  order 
discussiag  the  distributioo  of  funds 
obtained  through  the  consent  order  with 
Fagadau  Energy  Corporation  was  issued 
on  May  1, 1981 40  FR  25538  [1981].  The 


proposed  decision  and  order  discussing 
the  distribution  of  funds  obtained 
through  the  consent  order  with  liquid 
Products  Recovery.  Inc.  was  issued  on 
May  22. 1981,  46  FR  28929  fl981).  The 
proposed  decision  and  order  concerning 
refund  of  consent  order  hmds  obtained 
from  Worldwide  Energy  Corporation 
and  Gas  EIngine  and  Compressor  Service 
was  issued  on  August  18, 1981,  46  FR 
42743  (1981). 

The  ftnal  dedsirai  and  order  r^ects 
our  analysis  of  comments  recaved  from 
interested  parties.  As  we  indicate  in  the 
final  decision,  applications  for  refund 
from  the  consent  order  funds  may  now 
be  filed.  Applications  will  be  accepted 
provided  they  are  poatosarked  no  later 
than  ninety  days  from  the  date  of 
pubUcation  of  this  notice.  See  10  CFR 
205.283.  We  wiB  accept  applications 
from  all  claimants  that  can  affirmatively 
demonstrate  that  they  have  been 
directly  injured  by  the  violations  alleged 
in  the  consent  orders.  A  detailed 
discussion  of  what  information  a  party 
must  provide  in  order  to  assert  a 
successful  claim  is  set  forth  in  the  final 
decision  and  order  appended  to  this 
notice. 

The  final  decision  reaches  no 
determination  with  regard  to  the 
disposition  of  any  funds  in  the  second 
stage  of  the  proceeding,  however, 
because  the  most  appropriate 
disposition  of  the  remaining  funds  may 
be  determined,  to  ■  great  extent  by  the 
amount  of  money  that  remains  after  the 
first  stages  of  the  proceeding.  Instead 
the  final  decision  solicits  fHrther 
comments  on  the  appropriate 
distribution  of  these  fmtds. 

Commenting  parties  are  requested  to 
submit  two  copies  of  their  comments. 
Comments  should  be  filed  by  June  23. 
1982,  and  should  be  addressed  to  the 
address  set  forth  at  the  begBming  of  diat 
notice.  All  coimnents  received  in  this 
proceeding  will  be  available  for  public 
inspection  in  the  Public  Docket  Room  of 
the  uffice  of  Hearirrgs  and  Appeals, 
between  the  hours  of  liM  to  5iM  pm  . 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  is  Wasfiington.  AC.  en  Mtqr  17, 
1982. 

George  B.  Bnmay, 

Director,  Office  ofHearwga  andAfipeaJa. 
Department  ef  Enetgy 
Washittgltm.  D.C 
May  17.  lflR2 

Decision  and  Qtdar  of  like  DapartsMalrof 
Energy 

SpecJof  Hefiind  Proceikmva 

Name  of  Petitioner:  QfBce  a{  Enforcectent. 
Economic  Regulatory  Admintstratian:  In  the 
Matters  of  Fagadau  Energy  Corporation. 


Liquid  Products  Recovery,  Inc..  Worldwide 
Energy  Corporatiaii.  and  Gas  Eoipna  aad 
Compressor  Service. 

Dates  of  Filing:  March  27, 1981,  January  29, 
1981,  May  13, 1981,  May  2&  1961. 

Case  Numbers:  BEF-0030.  BEF-0Q2&  BEF- 
0049,  BEF-0e64. 

Under  the  procedural  re^ilations  of  the 
Department  of  Energy.  tl>e  Economic 
Regulatory  AdminisUvtion's  Office  of 
Enforcement  (OE)  (now  the  Office  of  Special 
Counsel)  may  request  the  Office  of  Hearngs 
and  Appeals  (OHA)  to  fomWate  and 
implement  special  proceduKS  to  make 
refunds  in  order  tc  remedy  the  effects  of 
alleged  vioiatioiia  of  the  DOE  regulations.  5^ 
10  C.F  JL  Part  206.  Sabpert  V. 

In  accordance  with  these  regalatoiy 
provisions,  the  OE  Gled  Petitions  for  the 
Implementatioe  of  Special  Rehmd  Procedures 
in  connection  witii  consent  orders  entered 
into  with  Fagadao  Eneigy  Corporation 
(Fagadau),  Liquid  Products  Recovery,  Inc. 
(LPR).  Woikdwuie  Energy  Corporation 
(Worldwide),  and  Gas  Engine  and 
Compressor  Service  (Gas  Engine).  Under  the 
terms  of  these  consent  orders,  the  four  firms 
agreed  to  makm  refunds  for  alleged  violations 
of  the  DOE  price  regolatioos  hi  sales  of 
natural  gas  liquids  (NGI.s)  in  the  following 
amounts:  $83,985  (Fagadau)  (7).  102,500 
(LPR)I.?).  $4a40O  rWorklwide)  P).  and  «n.400 
(Gas  Rngiiie)(4).  Tile  funds  hvre  been  paid  to 
the  DCK  and  are  now  beirrg  held  in  an 
escrow  account  ander  the  inrisdiction  of  the 
Doe  pending  receipt  of  irwtmctions  froei  the 
Office  of  Ifeafings  and  Appe^  regsid^ 
their  distribution. 

Backgroand 

Proposed  decisions  and  onlcr*  wHiicb 
tentatively  establisdhed  special  refund 
procedures  to  t>e  nsed  in  sdfudicaUng  daims 
to  the  settlement  funds  involved  in  this 
proceeding  have  been  previoesly  issued,  and 
comments  have  been  received  from 
interested  parties  cooceming  the  proper 
disposition  of  the  cortsent  order  fbnds.  (5)  In 
the  proposed  decisions  we  fentatirety 
estiablished  ■  two-stage  special  refund 
procedure  for  the  consent  order  funds,  fai  the 
first  stage,  those  firms  which  purchased 
NGLs  during  the  relevant  period  from  the 
firms  involved  and  who  believed  they  were 
eligible  for  a  portiaa  of  the  conseat  order 
funds  could  file  Applications  for  Refwd 
pursuant  to  10  CFJL  i  205.283.  Downstream 
purchasers  would  also  be  permitted  to  file 
Applications  for  Refund  pursuant  to  10  CF.R. 
§  205.283.  Downstream  pnicbasers  would 
also  be  permitted  to  file  Applications  ior 
Refund  during  the  first  stage  of  the  rehuid 
process.  Elacb  application  would  be  analyzed, 
and  individual  detecminationa  on  the  merits 
of  each  would  be  rendered.  Ail  meritorioos 
claims  would  then  be  paid.  Fioally,  we 
suggested  as  the  second  stage  of  the  refund 
process  that  the  first  purchaaera  subaiit 
proposals  which  set  farth  ap(>ropriate 
mechanisms  for  returning  moneys  to  the 
parties  who  likely  paid  increased  prices  as  a 
result  of  the  alleged  overchaigea.  We 
alternatively  proposed  that  il  such  plans 
proved  iwfeaeibla,  aay  ^rtion  of  Aia 
settlement  fund  which,  because  of  prohibitive 
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administrative  costs,  might  otherwise  go 
undistributed  be  deposited  in  the  Treasury  of 
the  United  States.  .See  10  CJ'Jt.  |  2C6.287(c]. 
The  proposed  decisions  and  orders  were 
published  in  the  Federal  Register,  and  copies 
were  sent  to  all  interested  parties.  The 
comment  periods  specified  in  the  Federal 
Register  have  passed.  The  cases  involving 
Fagadau.  LPR.  Worldwide,  and  Qas  Engine 
(hereinafter  "the  four  firms")  have  In  common 
many  legal  and  factual  Issues.  All  four  firms 
are  "gas  plant  operators  "  as  that  term  is 
defined  in  10  C.F.R.  |  212.6^  All  have 
identified  first  purchasers  who  could  file 
claims,  which  if  properly  established,  might 
completely  exhaust  the  consent  order  funds. 
Furthermore,  all  of  the  proposed  decisions 
and  orders  issued  for,  these  firms  contained 
identical  first-stage  refund  procedures. 
Finally,  many  of  the  commenters  who 
responded  to  our  request  for  comments  filed 
virtually  the  same  comments  in  each  case. 
Consequently,  we  believe  that  these  four 
cases  should  be  consolidated  for  a  final 
determination  concerning  the  first  stage  of 
the  refund  procedures. 

The  purpose  of  this  decision  will  be  to 
establish  the  mechanism  by  which  firms  that 
purchased  NGLs  from  the  four  firms  may  file 
Applications  for  Refund.  We  shall  first 
discuss  the  comments  which  we  received 
concerning  the  first-stage  refund  procedures 
which  we  tentatively  adopted  in  the  proposed 
decisions  and  orders  in  these  cases.  Then  we 
shall  discuss  in  detail  the  Application  for 
Refund  procedures  that  we  have  decided  to 
adopt.  We  shall  not,  however,  discuss  the 
second-stage  refund  process  in  this  decision. 
As  noted  above,  if  meritorious  claims  are 
filed  by  those  parties  who  purchased  NGL* 
from  the  four  firms,  the  consent  order  funds 
may  be  thoroughly  depleted.  In  that  event  no 
second  stage  would  be  necessary.  [6]  Our 
determination  concerning  the  disposition  of 
any  residual  funds  will  depend  on  the  amount 
of  money  available  after  the  first-stage  claims 
procedure  is  completed.  Office  of 
Enforcement,  8  EKDE  182,597  (1981) 
(fiereinafter  cited  at  Vickers].  It  is  therefore 
unnecessary  at  this  time  for  us  to  reach  the 
issues  raised  by  the  commenters  concerning 
the  proposed  disposition  of  funds  remaining 
after  all  meritorious  claims  have  been  paid. 
(71 

Jurisdiction  and  Authority  To  Fashion 
Refund  Procedures 

We  previously  determined  that  the 
jurisdictional  requirements  of  Subpart  V  have 
been  satisfied  with  regard  to  Fagadau  and 
LPR.  We  therefore  assumed  jurisdiction  over 
the  distributioq  of  the  funds  involved  in  those 
two  cases  in  an  Interlocutory  Order  issued  on 
April  6. 1981.  See  Office  of  Enforcement.  8 
DOE  182.516  (1981).  With  regard  to 
Worldwide  and  Gas  Engine,  we  tentatively 
determined  that  we  should  likewise  exercise 
our  jurisdiction  to  distribute  the  funds  in 
those  cases  in  the  August  18, 1981  Proposed 
Decision  and  Order.  See  46  Fed.  Reg.  42743 
(1981). 

Some  of  the  parties  who  submitted 
comments  following  the  issuance  of  the 
proposed  decisions  and  orders  for  these 
cases  contend  that  the  OHA  should  not  have 
asserted  juriadlctions.  Some  firms  also 


countend  that  the  OHA  does  not  have 
authority  to  fashion  refund  procedures  in 
these  cases.  In  partiOHAcuIar,  the 
commenters  contend  that  (i)  the  OHA  may 
not  assert  jurisdiction  at  all  under  Subpart  V 
where  a  single  firm  purchased  100  percent  of 
the  NGLs  produced  by  a  firm' during  the 
relevant  period;  and  (ii)  the  distribution  of 
these  funds  should  be  made  by  state' 
governments  rather  than  the  OHA  because 
the  states  have  the  inherent  power  to  take 
possession  of  unclaimed  funds  belonging  to 
their  citizetu.  We  shall  discuss  each  of  these 
contentions  in  turn. 

The  £>OE  Subpart  V  regulation*  provide 
that  "(T]his  subpart  shall  be  applicable  to 
those  situations  in  which  the  Department  of 
Energy  is  unable  to  readily  identify  those 
persons  who  are  entitled  to  refunds  specified 
in  *  *  *  a  Consent  Order,  or  readily  ascertain 
the  amounts  that  such  persons  are  entitled  to 
receive."  10  CFR  i  205.280.  After  reviewing 
the  record  compiled  in  each  of  the  cases 
involved  in  this  proceeding,  we  have 
concluded  that  the  implementation  of  Subpart 
V  proceedings  in  each  case  is  appropriate. 
Although  the  OHA  once  refused  to  exercise 
its  jursidiction  where  the  OE  could  identify 
the  first  purchaser  who  was  overcharged,  see. 
e.g.,  Armour  OH  Co..  5  DOE  1  82.528  (1980)  at 
85.112  n.2,  subsequent  changes  in  the 
regulatory  system  have  caused  us  to 
reconsider  our  position.  At  the  time  Armour 
was  decided,  crude  oil  and  refmed  petroleum 
products  were  subject  to  a  comprehensive 
price  regulation  scheme  which  could  be 
utilized  to  facilitate  the  channeling  of  refunds 
to  persons  who  were  adversely  affected  by 
alleged  violations  of  the  DOE  price 
regulations.  For  example,  the  DOE  could 
issue  an  order  directing  a  firm  that  had 
overcharged  its  customers  to  roll  back  its 
prices  for  a  period  of  time  in  order  to  refund 
overcharge  amounts.  [8)  However,  on  January 
28, 1981,  the  President  exempted  crude  oil 
and  all  refmed  petroleum  products  from  the 
DOE  regulatory  program.  Exec.  Order  No. 
12287.  46  Fed  Reg.  9909  (1981).  As  a  result  of 
decontrol,  there  is  no  maximum  lawful  price 
upon  which  a  rollback  order  may  be  based. 
We  find  the  utilization  of  Subpart  V 
procedures  appropriate  even  in  instances 
where  there  is  only  one  first  purchaser,  as  in 
the  Fagadau  and  Worldwide  cases,  because 
it  is  difficult  to  determine  the  extent  that  a 
^irst  purchaser  was  actually  injured,  or  may 
have  passed  on  the  alleged  overcharges  to  its 
own  customers.  In  order  to  refund  money  to 
the  parties  affected  by  the  alleged 
overcharges,  a  determination  must  therefore 
be  made  regarding  the  extent  to  which 
purchasers  of  the  NGLs  involved  absorbed 
the  overcharges  or  passed  the  higher  cost 
through  to  downstream  customers  by  raising 
their  own  sales  prices.  Consequently,  even  in 
cases  where  the  identity  of  first  purchasers  is 
known,  additional  factual  determinations 
must  be  made  to  determine  the  persons  who 
were  injured  and  accordingly  entitled  to 
refunds.  For  these  reasons,  the  Office  of 
Hearings  and  Appeals  has  decided  to 
exercise  jurisdiction  over  the  funds  received 
by  the  DOE  in  settlement  of  the  enforcement 
proceedings  underlying  the  Petitions  for 
Implementation  of  Special  Refund  Proceeding 
in  all  four  cases. 


The  Controller  of  the  State  of  California 
has  commented  that  the  state  governments 
are  better  suited  to  adjudicate  the  disposition 
of  the  settlement  funds  than  the  Office  of 
Hearings  and  Appeals.  (P)  The  Controller 
noted  that  under  the  American  common  law 
system,  states  have  traditionally  held  the 
sovereign  right  to  take  possession  of 
unclaimed  funds  belonging  to  their  citizens. 
The  Controller  stated  that  the  State  of 
California  has  ample  procedures  and 
expertise  to  assure  all  claimants  of  due 
process  in  the  adjudication  of  their  claims. 
The  Controller  therefore  suggests  that  it 
would  be  more  efficient  to  turn  over  each 
state's  share  of  the  settlement  funds  to  the 
appropriate  state  governmental  agency  for 
redistribution  in  accordance  with  the 
natictfial  restitutionary  goals  and  state 
procedures,  rather  than  utilizing  Subpart  V  in 
these  cases. 

Generally,  we  agree  with  the  Controller 
that  the  states  can  serve  as  effective  conduits 
for  the  distribution  of  settlement  funds  in 
appropriate  cases.  Indeed,  in  a  recent  case 
we  suggested  that  a  portion  of  certain 
settlement  funds  may  be  distributed  through 
the  states  if  substantial  amounts  remain  after 
all  meritorious  claims  have  been  satisfied. 
See  Office  of  Enforcement,  9  DOE  1 82,521 
(1982)  (hereinafter  cited  as  Alkek).  However, 
the  cases  presently  before  us  involve 
circumstances  that  are  materially  different 
from  those  present  in  Alkek.  In  Alkek  most  of 
the  settlement  funds  were  obtained  from 
produces  or  resellers  of  crude  oil  whose 
alleged  regulatory  violations  fell  into  three 
major  categories.  The  first  category 
concerned  producers'  sales  of  "old"  price- 
controlled  crude  as  "new"  or  "stipper  well" 
oil  subject  to  less  stringent  controls.  The 
second  type  of  violation  involved  producers 
who  allegedly  miscalculated  the  prices  of 
"old"  oil  which  they  sold.  The  third  type 
involved  resellers  or  brokers  of  crude  oil  who 
miscertified  "old"  crude  oil.  We  observed 
that  due  to  the  nature  of  these  violations  and 
the  operation  of  the  Crude  Oil  Entitlements 
Program.  10  C.F.R.  \  211.67,  it  was  Ukely  that 
few  firms  would  be  able  to  demonstrate 
during  the  first  stage  that  they  had  been 
injured.  Consequently,  we  predicted  that 
there  would  be  a  large  fund  remaining  at  the 
conclusion  of  the  first  stage  of  the  refund 
process.  By  contrast  the  settlement  fund  in 
the  present  four  cases  totals  only  $247,285 
and  it  is  conceivable  that  meritorious  claims 
might  exhaust  the  entire  fund. 

In  addition,  it  may  be  easier  to  ascertain 
the  locale  of  injured  parties  in  this  case  than 
it  was  in  Alkek.  where  we  determined  that  it 
was  unlikely  that  the  effects  of  crude  oil 
violations  could  be  localized  due  to  the 
operations  of  the  Entitlements  Program.  In 
particular,  we  noted  that  the  operation  of  the 
Entitlements  Program  would  have  spread  the 
effects  of  the  violations  among  all  refiners 
even  if  they  had  not  purchased  crude  oil  from 
any  of  the  crude  oil  producers  involved. 
Consequently,  we  proposed  to  disburse  the 
remainder  of  the  Alkek  funds  through  a 
nation-wide  mechanism.  In  the  case  of  NGL«, 
tracing  the  effects  of  overcharges  may  be 
much  less  complex  because  they  were  not 
subject  to  the  Entitlements  Program. 
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Furthennwe,  it  tnay  derelop  th«(  in  the 
course  of  adfodicating  AppUcatioiu  for 
Refund  «««  may  detannhic  that  a  firm  who 
purchaied  NGLa  passed  on  the  overdiaif  es 
to  customers  in  a  discrete  marketing  area. 
See,  e.g.,  Office  of  Enforcement,  8  DC*  1 
S2.597  (IflM)  (hereinafter  referred  to  as 
Vicken).  In  that  event  we  may  conchide  that 
distribution  through  the  indicated  states 
would  be  appropriate  if  the  amount  of  money 
involved  is  substantlaL  However,  we  do  not 
know  the  amount,  if  any,  of  the  funds  that 
will  be  available  for  distribution  after  the 
first  stage  is  completed.  Consequently,  we 
have  concluded  that  it  would  be  premature  to 
establish  a  secondstage  refund  mechanism 
and  that  it  would  be  inappropriate  for  us  to 
relinquish  diese  funds  to  the  states  at  this 
time. 

Comments  on  the  Proposed  Ffrst  Stage 

In  the  proposed  decisions  which  we  issued 
for  these  cases,  we  tentatively  concluded  that 
as  the  Erst  sta^e  of  the  refund  procedures  we 
would  accept  Applications  for  Refund  bom 
parties  who  had  purchased  NCLs  produced 
by  the  four  natural  gas  processors  involved. 
Iq  addition  ot  satisfying  the  filing 
requirements  of  10  CFR  {  205.283.  (he 
applicant  would  be  required  to  demonstrate 
that  it  purchased  during  the  relevant  time 
period  a  specific  quantity  of  products  wiiicfa 
were  produced  with  or  from  the  NGLs  sold  by 
the  four  finns.  In  addition,  unless  the 
applicant  was  an  ultimate  consumer,  a  party 
claiming  that  it  was  injured  would  also  have 
to  demonstrate  that  it  absorbed  any  cost 
increase  resulting  from  the  alleged 
overcharges.  We  also  stated  that  we  would 
accept  and  evaluate  on  a  case-by-case  basis 
applications  filed  on  behalf  of  groups  of 
claimants  identifying  themselves  as 
adversely  affected  purchasers.  Finally,  we 
solicited  comments  from  all  interested  parties 
concerning  our  proposals. 

In  response  to  our  request,  we  received 
comments  from  numerous  parties  including 
some  of  the  four  firms,  other  similarty 
situated  finns,  state  governments,  oQlces 
within  the  DOE,  and  public  interest  groups. 
Commentiog  parties  suggested  various 
modificatfoos  of  the  proposed  procedures  and 
expressed  sereral  concerns  which  we  shall 
discuss  below.  They  commented  that:  (IJ  The 
Applicatim  for  Refimd  proceedings  must  be 
held  publicly  so  that  no  potential  claimnts  are 
excluded  from  contesting  their  eligibility  for  a 
portion  of  the  funds;  (2)  The  proposed  first 
stage  is  unfair  because  if  would  give  first 
purchasers  first  priority  in  filing  claims  for 
the  settlement  funds.  Those  commenfers  also 
thought  Hiat  the  proposed  decisions  did  not 
estabhsh  an  adequate  level  of  proof  of  injury 
for  claimants;  (3)  The  OHA  cannot  as  a 
matter  of  law  require  ttiat  a  claimant  prove 
that  it  did  not  pass  on  fbe  overcharges  to  its 
customers:  and  (4^  Claimants  who  have 
themselves  entered  int»  DOE  consent  orders 
or  are  the  8(:rt>iect  of  DOB  enforcement 
proceedings  for  the  relerant  time  periods 
should  not  be  pemittad  lo  IQe  Applications 
for  Refonds.  We  will  dlscaas  each  of  fhese 
points  in  turn. 

With  regard  to  the  candocf  of  tl  e  f^- 
stage  proMwdlngj,  tiw  Controller  of  the  State 
of  Califomte  cenmeiMed  that  the  AppKcation 


fot  Refuad  proceedings  should  be  open  to  the 
pubUa  He  suggested  that  copies  of  aB 
Applications  for  Refunds  should  be  made 
available  at  no  cost  to  all  potential  claimants 
and  that  aD  claimants  sfaookl  be  permitted  to 
participate  in  the  initial  proceediqgB. 

We  betieve  that  the  Controfler's  concerns 
are  adequately  met  by  the  existing 
procedural  regulations.  The  Sobpnrt  V 
regulations  require  that  any  application  for  a 
refund  in  excess  of  tlOO  be  filed  in  duplicate 
and  a  copy  of  the  Applicatioa  with 
confidential  information  deleted,  be  made 
available  m  the  OHA  Public  Docket  Room.  10 
CFR  5  205.283(a).  It  is  the  policy  of  the  OHA 
Pnfohc  Docket  Room  to  make  available  to  any 
requester  a  copy  of  any  document  filed  with 
it  Copies  are  provided  at  no  cost,  if  the 
requested  document  consists  of  30  pages  or 
less,  or  at  a  cost  of  10  cents  per  page  for  each 
page  in  excess  of  30  pages.  In  addition,  the 
applicable  regulations  specify  that  in 
evaluating  an  Application  the  OHA  may 
conduct  an  investigation  of  any  statement 
made  in  an  Application  and  may  solicit  and 
consider  inibrmation  from  aay  source.  10  CFR 
S  205.284(b].  Therefore  it  is  dear  that  any 
party  may  submit  information  and  comments 
to  aid  us  in  oar  adjudication  of  specific 
claims. 

Some  of  the  commenters  complained  that 
the  proposed  decisions  established  priority 
treatment  of  claims  filed  by  first  purchasers 
to  the  prejudice  of  downstream  purchaser- 
claimants.  In  addition,  thoae  commenters 
objected  to  the  proposed  procedures  because 
they  believed  the  proposals  would  permit 
first  pureiiasers  to  antomatiMiHy  recover 
refunds  to  the  extent  dtat  their  "banked" 
(unrecovered  increased  product)  costs  for  the 
relevant  period  equalled  or  exceeded  the 
amount  claimed. 

We  believe  that  these  commenters  have 
taken  umiecessariiy  narrow  view  of  the 
proceeding  envisioned  by  the  proposed 
decision  and  the  Subpart  V  regulations.  As 
an  initial  matter,  our  proposed  decisions 
clearly  stated  that  applications  for  refund 
would  be  accepted  from  aii  claimants, 
includnig  representatives  of  groups  of 
consumers.  See.  e.g..  oar  discussion  in  the 
Fagadou  proposed  decision  and  order.  Office 
of  Enforcement,  48  Fed.  Reg.  at  2SM8,  fr» 
addition,  the  required  showing  of  sufficient 
banks  is  only  a  threshold  showing  to  be 
applied  in  making  a  determination  as  to 
whether  a  claimant  actually  suffered  any 
injury.  If  a  claimant  meets  this  test  it  will 
still  be  necessary  for  the  firm  to  proffer  some 
type  of  additional  evidence,  depending  upon 
the  size  and  natine  of  fim.  to  demonstrate 
that  it  indeed  was  injured  by  the  alleged 
overcharges.  To  the  extent  ttiat  a  ftrsf 
purchaser  can  establish  that  it  did  not  pass 
on  any  alleged  overcharges  to  its 
downstream  customers,  those  custumeis 
were  not  injured  and  wonld  have  no  claim. 
We  therefore  disagree  with  commenters  who 
believe  that  first  pureiiasers  are  being 
aocorded  an  unwarranted  priority  status  in 
these  proceedings. 

Several  commenters  claim  Aat  the  OHA 
cannot  as  a  matter  of  law  require  a  claimant 
to  prove  that  it  did  not  pass  on  ttie  alleged 
overcharges  to  Its  customers,  fij  support  of 
that  position,  the  commenters  cite  the 


antitrust  case  of  Illinois  Brick  Co.  r.  Illinois, 
431  U.S.  720  (1977).  In  Illinois  Brick,  the 
Supreme  Court  held  that  tiie  "ijhss-on"  theory 
could  not  be  used  offensivefy  by  a  plaintiff 
who  was  not  a  direct  prnrcfaaser  ftxim  the 
defendant  but  claimed  that  the  effects  of  an 
antitrust  violation  had  been  passed  on  to  it 
by  an  intermediate  party.  The  Court  had 
previously  held  m  Hanover  Shoe  v.  United 
Shoe  Machine  Corp^  301  VS.  481  (1968).  that 
"passing  on"  could  not  be  used  as  a  defense 
in  a  private  antitrust  action  by  a  defendant 
alleging  that  the  plaintiff  had  passed  on  the 
resulting  overcharges  to  its  customers  and 
therefore  suffered  no  injury. 

We  have  discussed  at  ffv&i  length  the 
facton  distinguishing  private  antitrust 
actions  brought  under  secticm  4  of  the 
Sherman  Act  from  government  enforcement 
actions  brought  under  the  Economic 
Stabilizatian  Act  and  the  Eaaergency 
Petroleum  Allocation  Act  such  as  the  instant 
cases,  in  our  recent  dadsiosi  in  Office  of 
En  forcemeat,  0  DOE  1 82.5aB  (1981)^ 
(hereinafter  cited  as  Coline).  in  Coltne  wc 
held  that  the  consideratians  anderlying  the    - 
exclusion  of  pass-on  evidence  in  private 
antitrust  actions,  as  well  as  private  actians 
brought  by  the  govemm^  under  the  ESA 
and  the  EPAA  were  inapplicable  to  section 
209  actions.  CoDsequeirtly.  «*e  reaffirmed  our 
authorify  to  require  proof  by  a  cimmani  that 
it  absorbed  the  alleged  overefaarges  in  order 
to  establish  entitieotent  to  a  parboil  erf  the 
settlement  fund  that  is  to  be  distrilieled  in  a 
Subpart  V  special  refund  proceeding.  No  new 
argaraents  have  been  presented  in  this 
proceeding  which  would  lead  us  to  alter  our 
position  on  this  matter. 

Some  of  the  cnmmenters.  indading 
enforcement  officials  of  the  DOE.  have 
contended  tlut  dainants  who  have 
themselves  entered  into  niiiai  at  oideis  or 
who  are  currently  the  subject  of  enforcement 
proceedings  should  be  prednded  from  filing 
Applications  for  Refunds.  Those  commenters 
contend  that  since  such  claimants  have  also 
violated  the  DOE  regulations  they  should  be 
excluded  from  diese  equitable  proceedings 
because  they  have  "unclean  hands."  (1<^  In 
addition,  the  Office  of  Special  Counsel  (OSQ 
observed  that  since  it  has  closed  its 
investigation  of  firms  with  which  it  has 
entered  into  consent  orders,  there  is  no 
mechanism  for  ascertaining  the  truth  of  a 
firm's  allegations  concerning  its  banks  of 
unrecovered  product  costs  increase*. 
Moreover,  the  OSC  asserts  that  its  agreement 
to  a  consent  order  does  not  indicate  that  it 
has  retreated  from  its  position  that  a  firm 
violated  the  IXX.  regulations.  Finally,  several 
parties  noted  that  there  are  stiD  numerous 
unresolved  enforcement  cases  involving 
parties  who  have  filed  notices  of  daims. 
Consequently,  the  OHA  has  been  urged  to 
delay  or  deny  dispositiaa  of  any  consent 
order  funds  to  any  claimant  who  has  been  ot 
is  currently  the  target  af  eoforcament 
proceedings. 

Upon  consideratian  af  &s  docvnaals  filed 
in  the  proceedings,  wa  kare  coaduded  that  it 
would  be  inappropriate  at  this  time  to  refuse 
to  entertain  Applications  for  Refund  from  any 
dass  of  daimants.  The  purpose  of  die  present 
determination  is  simply  to  "set  forth  the 
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standards  and  procedures  that  will  be  used  in 
evaluating  individual  Applications  for 
Refunds."  10  CFR  |  205.282(d).  A 
determination  on  the  merits  of  a  particular 
Application  for  Refund  is  a  separate  process 
which  may  include  an  investgation  of 
statements  made  by  the  applicant, 
submission  of  information  by  other  sources, 
and  the  convening  of  a  hearing.  10  CFR 
S  205.284.  While  we  agree  that  consent  order 
funds  should  not  be  distributed  to  parties 
who.  for  example,  have  profited  from  ■ 
criminal  scheme  to  circumvent  the  DOE 
regulations,  we  certainly  are  in  no  position  to 
rule  on  a  claimant's  eligibility  in  advance  of 
the  filing  of  an  Application  for  Refund. 
Moreover,  we  think  it  would  be  undesirable 
to  delay  distribution  of  these  funds  for  the 
period  of  years  that  may  elapse  before 
pending  enforcement  actions  have  been 
completed. 

Instead  of  adopting  a  blanket  prohibition 
against  certain  claimants,  we  shall  require 
that  each  person  filing  an  Application  for 
Refund  specify  whether  there  is  or  has  been 
an  enforcement  proceeding  covering  its 
comphance  with  the  DOE  regulations.  The 
applicant  should  also  state  whether  the 
matter  has  been  concluded  and  provide  a 
copy  of  any  adjudicated  order  issued  in  the 
case  or  any  consent  order,  or  other  settlement 
entered  into  by  the  applicant  Where 
appropriate,  the  relevant  enforcement  office 
may  be  informed  of  the  application  by  the 
OHA.  We  shall  then  decide  on  a  case-by- 
case  basis  whether  the  applicant  was  injured 
by  the  alleged  overcharges  in  Ught  of  all  the 
available  information,  including  substantial 
evidence  of  its  own  regulatory  violations. 

Thus,  it  is  possible  that  a  firm  which  is  the 
subject  of  an  ongoing  enforcement  proceeding 
might  still  be  eligible  to  receive  a  refund  from 
the  consent  order  funds.  However,  if  a  final 
remedial  order  is  ultimately  issued  against      . 
such  a  firm,  some  adjustment  might  be 
appropriate  at  the  conclusion  of  the 
enforcement  proceeding  to  ensure  that  it  does 
not  retain  any  unwarranted  benefits.  If  it  ever 
becomes  necessary,  this  type  of 
determination  will  be  made  on  a  case-by- 
case  basis,  according  to  the  equities  involved. 
Where  ■  claimant  has  already  negotiated  a 
consent  order,  we  believe  that  it  will 
generally  be  contrary  to  the  policy 
encouraging  settlements  to  exclude  a 
claimant  solely  on  that  basis.  Finally,  we 
wish  to  emphasize  that  these  refund 
proceedings  may  not  be  used  as  a  substitute 
for  private  actions  that  might  be  brought 
under  Section  210  of  the  ESA.  The  purpose  of 
these  proceedings  is  to  provide  an  equitable 
mechanism  for  refunding  monies  to  persons 
who  may  have  been  injured  by  alleged 
overcharges,  not  to  provide  an  alternative 
legal  forum  to  adjudicate  the  regulatory 
compliance  of  claimants. 

Application  for  Refund  Procedures 

After  having  considered  all  the  comments 
received  concerning  the  first-stage 
proceedings  tentatively  adopted  in  our 
Proposed  Decision  and  Order  we  have 
concluded  that:  (i)  the  OHA  has  property 
asserted  jurisdiction  over  these  cases 
pursuant  to  10  CFR  Part  205.  Subpart  V;  (ii) 
the  OHA  has  authority  to  implement^ll  of 


the  procedures  which  were  tentatively 
adopted  in  the  proposed  decisions  for  these 
cases;  and  (iii)  Applications  for  Refund 
should  now  be  accepted  from  parties  who 
purchased  NCLs  from  the  four  firms  or  who 
purchased  other  products  made  from  those 
NGLa.  We  shall  now  discuss  the  specific 
requirements  for  Applications  for  Refund  that 
we  have  decided  to  adopt 

We  have  determined  to  accept 
Applications  for  Refund  of  a  portion  of  the 
four  firms'  consent  order  funds  filed  within  90 
days  after  the  publication  of  this  Decision 
and  Order  in  the  Federal  Register.  See  10  CFR 
{  205.283.  We  will  consider  all  applications, 
although  we  may  later  impose  a  lower  dollar 
limit  on  claims.  See  10  CFR  {  205.286(b). 
Applications  made  on  behalf  of  a  class  of 
claimants  will  be  considered  on  a  case-by- 
case  basis.  An  application  must  be  in  writing, 
signed  by  the  applicant  and  specify  which 
case  it  pertains  to,  by  firm  name  and  case 
number.  If  the  applicant  is  not  a  direct 
purchaser  from  one  of  the  four  firms,  it  should 
submit  evidence  indicating  from  whom  the 
NGLs  were  purchased  and  what  basis  the 
applicant  has  for  its  belief  that  the  NGLs 
which  it  purchased  originated  from  a  natural 
gas  processing  plant  named  in  the  consent 
orders.2lAny  application  for  ■  refund  in 
excess  of  $100  must  be  filed  in  duplicate,  and 
a  copy  of  that  application  will  be  available 
for  public  inspection  in  the  Public  Docket 
Room  of  the  Office  of  Hearings  and  Appeals, 
Room  1111.  Federal  Building,  12th  Street  and 
Pennsylvania  Avenue,  NW.,  Washington. 
D.C.  20461.  Any  applicant  who  believes  that 
his  application  contains  confidential 
information  must  so  indicate  on  the  first  page 
of  his  application  and  submit  two  additional 
copies  of  his  application  irom  which  the 
Information  that  the  appUcant  claims  is 
confidential  has  been  deleted,  together  with  a 
statement  specifying  why  any  such 
information  is  privileged  or  confidential.  Each 
application  shall  indicate  whether  the 
applicant  or  any  person  acting  oh  his 
instructions  has  filed  on  intends  to  file  any 
other  application  or  claim  of  whatever  nature 
regarding  the  matters  at  issue  in  the 
underlying  enforcement  proceeding.  Each 
application  shall  also  include  the  following 
statement  I  swear  (or  affirm)  that  the 
information  submitted  is  true  and  accurate  to 
the  best  of  my  knowledge  and  belief.  See  10 
CFR  S  205.283(c);  18  U.S.C.  (  1001.  In 
addition,  the  applicant  should  furnish  us  with 
the  name,  title,  and  telephone  number  of  a 
person  who  may  be  contacted  by  the  OHA 
for  additional  information  concerning  the 
Application.  All  applications  should  be  sent 
to:  Consent  Order  Refund  Proceeding,  Case 
Nos.  BEF-0030,  -0029,  -0049,  -0054;  Office  of 
Hearings  and  Appeals.  Department  of  Energy. 
12th  Street  ft  Pennsylvania  Avenue,  N.W.. 
Washington.  D.C.  20461.  All  Applications  for 
Refund  received  within  the  time  limit 
specified  will  be  processed  pursuant  to  10 
CFR  {205.284. 

In  order  to  assist  applicants  in  establishing 
eligibility  for  a  portion  of  the  consent  order 
funds,  the  following  section  discusses  the 
showing  that  should  be  made  by  refiners, 
resellers,  retailers  and  end-users  of  the  NGLs 
covered  by  the  consent  orders: 

A.  Each  applicant  should  report  its  volume 
of  purchases  of  NGLs  by  calendar  quarter  for 


the  period  of  time  for  which  it  is  claiming  it 
was  injured  by  the  alleged  overcharges; 

B.  Each  applicant  should  specify  how  it  . 
used  the  NGLs — as  a  petrochemical  producer, 
refiner,  reseller,  retailer  or  ultimate 
consumer, 

C.  If  the  applicant  is  a  refiner  or  reseller,  it 
should  state  whether  it  maintained  banks  of 
unrecouped  product  cost  increases  from  the 
date  of  the  violation  through  January  27, 1981. 
It  should  also  furnish  the  OHA  with  quarterly 
bank  calculations  for  the  entire  period; 

D.  The  applicant  must  submit  evidence  to 
establish  that  it  did  not  pass  on  the  alleged 
overcharges  to  its  customers.  For  example,  a 
firm  may  submit  market  surveys  to  show  that 
price  increases  to  recover  overcharges  were 
infeasible;  and 

E.  The  applicant  should  report  whether  it  is 
or  has  been  involved  as  a  party  in  other  DOE 
enforcement  proceedings  or  Section  210 
actions.  If  these  actions  have  terminated,  the 
applicant  should  furnish  a  copy  of  any  final 
order  issued  in  the  matter.  If  the  action  is 
ongoing,  the  applicant  should  briefly  describe 
the  action  and  its  current  status.  Of  course, 
the  applicant  is  under  a  continuing  obligation 
to  keep  the  OHA  informed  of  any  change  in 
status  during  the  pendency  of  its  Application 
for  Refund.  See  10  C.F.R.  5  205.9(d). 

Distribution  of  the  Remainder  of  the  Consent 
Order  Funds 

Several  comments  addressed  our  proposed 
distribution  of  the  remainder,  if  any,  of  the 
consent  order  funds  after  all  meritorious 
claims  have  been  paid.  Those  comments  can 
be  divided  into  two  groups.  First  some 
comments  contend  that  the  Office  of 
Hearings  and  Appeals  lacks  the  statutory  or 
regulatory  authority  to  implement  the 
proposed  distribution.  Secondly,  some 
comments  acknowledge  that  this  Office 
possesses  the  authority  to  fashion  such  a 
restitutionary  mechanism,  but  suggest 
alternatives  to  or  modification  of  our  original 
proposal.  In  this  Decision,  we  are  not 
implementing  the  second-stage  refund 
procedure.  Such  a  step  would  be  difficult  to 
take  before  the  analysis  and  processing  of 
Applications  for  Refund  filed  in  the  first  stage 
of  the  distribution  of  the  consent  order  funds 
to  claimants,  since  the  amount  remaining 
after  all  meritorious  claims  have  been  paid 
directly  a^ects  the  appropriateness  of  the 
second-stage  distribution  scheme.  Moreover, 
in  the  present  cases  claimants  could  assert 
claims  which,  if  meritorious,  would 
completely  exhaust  the  consent  order  funds. 
However,  in  order  for  members  of  the  public 
to  be  made  aware  of  outstanding  issues  and 
be  able  to  comment  on  them,  we  summarized 
and  briefly  addressed  the  comments  received 
concerning  the  proposed  second-stage  refund 
procedure  in  Vickers,  8  DOE  at  85,  398-09. 
Many  of  the  same  parties  who  commented  on 
the  second-stage  procedures  proposed  for  the 
Vickers  case  submitted  virtually  identical 
comments  in  the  present  cases.  We  will  not 
reiterate  our  discussion  of  these  Issues.  We 
continue  to  seek  additional  comments  on 
these  issues.  Comments  regarding  second- 
stage  procedures  in  the  present  case  should 
be  submitted  to  the  OHA  Consent  Order 
Refund  Proceeding  at  the  address  listed 
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above  within  30  day*  of  publication  of  this 
Decision  and  Order  in  the  Federal  Register. 

It  !•  Therefore  Ordered  Tliat: 

The  refund  amounts  provided  by  Pagadau 
Energy  Corporation.  Liquid  Products 
Recovery,  Inc.,  Worldwide  Energy 
Corporation,  and  Gas  Engine  and  Compressor 
Service  will  be  distributed  in  the  manner  set 
forth  in  tk«  foregoing  decision. 

Dated:  kfay  17, 1962 
George  E  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 
Footnotes 

(1)  As  a  part  of  Ma  enforcement  activities, 
the  OE  conducted  an  audit  of  Fagadau  in 
order  to  determine  whether  the  firm  had 
complied  with  the  DC*  pricing  regulations 
applicable  to  NGLs.  See  6  C.F.R.  Part  150, 
Subpart  L  and  10  CJ'.R.  Pari  212.  Subparts  E 
and  K.  In  its  audits  of  Fagadau's  Bhiegrove 
and  Marietta  gas  processing  plants,  OE  found 
possible  violations  with  respect  to  first  sales 
of  NGl^  during  the  period  September  1973 
through  October  1970.  Fagadau  sold  the 
output  from  those  plants  only  to  TLOK 
Marketing  (TLOK)  during  the  relevant  time 
period.  In  order  to  settle  all  claims  and 
disputes  between  Fagadau  and  the  OE 
regarding  the  first  sales  of  NGLs,  Fagadau 
agreed  to  pay  $83,985  to  the  DOE.  The  parties 
further  agreed  that  this  amount  would  be 
distributed  by  the  DOE  pursuant  to  10  CJFA.. 
Part  205.  Subpart  V.  On  ]tiy  11. 1S79.  the 
Proposed  Consent  Order  was  finalized 
witbovt  modificatioD  and  the  DOE  published 
notice  in  the  Federal  Register  requesting  that 
persons  believiag  that- they  had  a  cloini  to  all 
or  a  portion  of  tiie  refimd  amount  file  written 
notification  of  socfi  a  dann  to  ERA  withn  30 
days  of  puMicetkH.  44  FR  4S»fS  (1979).  No 
claim  was  filed. 

(2)  The  DOE'S  audit  of  Liquid  ProdKts 
Recovery,  Inc.  (LPR]  revealed  possible 
overchar^s  with  respect  to  firet  sales  of 
NGLs  during  the  period  September  1. 1973 
through  lune  dO.  IflTB.  In  order  to  setrie  aQ 
claims  and  disputes  between  the  parties 
regarding  the  firms  first  sales  of  NGLe.  LPR 
and  the  OE  entesed  into  a  Consent  Order  in 
which  LPR  agreed  to  pay  $62,500  to  the  DOE. 
The  pariies  further  agreed  that  this  sum 
would  be  distributed  by  (he  DOE  pursuant  to 
10  C.F.R.,  Part  205,  Subpart  V.  Notice  of  the 
Consent  Order  was  published  in  the  Federal 
Register  on  September  11, 1979.  See  44  PR 
52862  (1979).  Interested  persons  were 
provided  aa  epportimity  lo  conment  on  the 
terms  of  the  Ggoeest  Order  and  lo  svfaHit 
notice  of  potential  claims  against  the 
settlement  funds.  No  dLaiais  or  comments 
were  received  by  the  DOE.  According  to  the 
ERA,  the  allocation  of  possible  overcliai^ges 
among  LFR's  first  purchasers  is  as  foflows: 
Wanda  Petroleum— 80.13%,  Texas  fytro 
Gas— 18.02%,  Forest  Ofl  Co.— 0X19%,  Pttn 
Lewis  Corporatfon— 0.07%.  Koch  Ott 
Company--0.83%k  and  Sun  Productioa 
Company— 0.aaX. 

(31  In  iu  audit  of  Worldwide's  Rattlesnake 
Creek  Gas  Processing  Plant  *4ilch  was 
previously  owned  by  Wortdwidb's 
predecessor  firm,  Centraf  States  Ges 
Company,  the  OBCoand  poasiUe  vidationa 
with  respect  ta  first  tate^of  NCLa  dviMg  the 
period  A|ifU  1. 1075  thrva^  Apiti  30>  M77. 


Central  States  sold  the  oetput  fma  tfiat  plant 
to  Liquid  Petroleum  Corporation  (Liquid 
Petroleum)  during  the  months  of  April  and 
May  1975,  and  continued  to  sell  butane  and 
natural  gasoline  to  that  firm  during  June  1975. 
During  the  period  June  1975  Arough  April 
1977,  Central  States  sold  all  of  the  propane 
obtained  at  the  Rattlesnake  Creek  plant  to 
Pontotoc  Oil  Company,  and  sold  butane  and 
natural  gasoline  to  the  same  firm  from  July 
1975  through  April  30, 1977.  In  order  to  settle 
all  claims  and  disputes  between  the  parties. 
Worldwide  agreed  to  pay  $49,400  to  the  DOE. 
The  parties  further  agreed  that  this  amount 
would  be  distributed  by  the  DOE  pursuant  to 
10  CJ.R.,  Part  205,  Subpart  V.  On  March  21. 
1980,  the  DOE  published  notice  of  the 
Woridwide  Consent  Order  in  the  Federal 
Register  and  requested  that  peraons  beiievtng 
that  they  had  a  claim  to  all  or  a  pomon  of  the 
refund  amount  file  written  notaficatian  of 
such  a  claim  with  ERA  within  30  days.  45  FR 
18430  (1980).  No  claim  was  filed. 

(4)  In  its  audit  of  Gas  Engine's  Freestone 
gas  processing  plant,  the  OE  found  possible 
price  violations  with  respect  to  first  sales  of 
NGLs  during  the  period  September  1973 
through  December  1976.  Gas  Engine  sold 
NGLs  friHn  this  plant  to  Wanda  Petroleum 
and  Martin  Gas  Sales  Ompany.  On  August 
28, 1979,  the  OE  and  Gas  Engine  entered  into 
a  consent  order  under  which  (he  firm  agreed 
to  pay  $51,400  to  the  DOE  in  settlement  of  all 
disputes  betv\'een  the  parties  arising  from  the 
OE's  audit  of  the  Freestone  plant  The  parties 
stipulated  that  the  funds  were  to  be 
distributed  by  the  DOE  pursuant  to  a  Subpart 
V  proceeding.  The  terms  of  the  find  consent 
order  were  published  in  the  Farieral  Regialer 
on  September  11. 1S79.  See  44  FS.  S2880 
(1979).  Interested  parties  wia  given  an 
opportunity  lo  submit  mUtsa  mHiuii.  ef 
potential  claims  against  tbe  lefond  accooAt, 
and  the  Consumer  Energy  Coundl  of  Aaierica 
submitted  comments  identifying  itself  as  a 
potential  claimant  No  claims  were  fiTed  by 
first  purchasers  of  NCLa  from  Gas  Engine. 

(5)  We  issued  a  proposed  decision  and 
order  discussing  the  distribntion  of  Fagadau 
consent  order  funds  on  May  1, 1981.  See  46 
FR  25535  (1981).  LPR's  consent  order  hinds 
were  included  in  a  May  22, 1981  proposed 
decision  and  order.  See  46  FR  28929  (1981). 
We  also  issued  a  proposed  decision  and 
order  discussing  the  distribution  ef  the  funds 
obtained  through  consent  orders  with 
Worldwide  and  Gas  Qigine  on  August  18, 
1981.  See  48  FR  42743  (19m). 

(6)  ^fone  of  the  identified  first  purchasers  in 
this  case  have  sobmitted  plans  for 
distribution  of  funds  wliic^  aiight  tenum  at 
the  conchisian  of  first-stage  tefand 
procedures.  As  Mitad  in  the  body  of  the 
Decision  and  Otdar,  however,  it  may  appear 
appropriate  at  some  time  in  the  future  to 
distribute  remaimng  knds  thfough  state 
goven)ment8  in  the  firms'  marketing  areas. 
Alternatively,  it  may  develop  that  the  NGLs 
were  distributed  through  cooperatives  which 
could  facilitate  refunds. 

(7)  We  have  already  discussed  many  of 
these  comments  in  VicJterv.  8  DOE  \  82,587 
(1981). 

(8)  If  a  purchasing  firm  was  a  refiner  or 
reseller  rather  than  an  ultimate  consumer,  the 
rolled  back  price  would  reduce  its  "increased 


product  costs"  and  therefore  icduce  the 
maximum  lawful  selling  price  which  it  could 
charge  consumers.  See  10  CFJR.  ii  21XS3 
and  212.93. 

(9)  The  Assistant  Attorney  General  for  Ibe 
State  of  Oregon  sobmitted  similar  comments. 

(10)  We  have  previously  held  that  the 
equitable  doctrine  of  clean  bands  will  be 
applied  by  the  OUA  in  exception  cases  that 
involve  requests  for  equitable  relief.  See 
Acomi  Corporation.  4  DOE  f  82.542  (1979) 
and  cases  cited  therein.  Special  refund 
proceedings  are  likewise  equitable  in  nafnre. 
See.  e.g.  Office  of  Special  Counsel  9  DOE 

1  82,545  (1982)  (hereinafter  dted  as  Pennzoil) 
and  cases  cited  therein. 

The  Temporary  Emergency  Court  of 
Appeals  has  recently  applied  the  "clean 
hands"  doctrine  in  determining  whether  a 
purchaser  may  receive  refunds  for  violations 
of  the  DOE  regulations.  In  Citronelle-Mobile 
Gathering.  Inc.  v.  Edwards,  3  Fed.  Energy 
Guidelines,  f  26,354  (Temp.  Emer.  Ct  App. 
1982).  the  court  held  that  because  the 
purchasers  of  the  crude  oil  involved  "aided 
and  abetted"  the  producer  in  its  violation  of 
the  price  regulations  for  their  material 
benefit  "they  are  barred  by  'unclean  bands' 
from  seeking  or  recovering  any  of  the  illegal 
profits."  Id.,  at  28.672. 

(FH  Doc.  82-14110  Filed  5-2>.a&  8«  anj 
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Western  Area  Power  AdmMBtratlon 


PrapoMfllPoi 


Rio  Grande  Protect; 
Rate  Adluslroent 

agency:  Western  Aree 
Administratiaa,  DOE. 

ACTKMC  Notice  of  aelection  of  proposed 
rate— Rio  Grande  noject  New  Mexioa 

summary:  The  Western  Area  Power 
Administration  fWestem)  has  proposed 
three  options,  based  upon  possible 
modes  of  future  operation,  regarding  a 
rate  increase  for  firm  power  generated 
at  the  Rio  Grande  Project,  46  FR  5S774 
(October  30. 1981).  This  notice 
announces  the  selection  of  option  A  and 
further  proposes  that  the  rate  increase 
be  implemented  in  two  phases  over  a 
time  period  of  1  year. 

DATE:  Written  comments  on  the  rate 
selected  should  be  submitted  to 
Western's  Area  Manager  at  the  address 
given  below  no  later  than  June  23,  I9B2. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Albert  M.  Gabiola,  Area  Manaysr. 
Salt  Lake  City  Area  Office.  Westen 
Area  Power  Administration.  P.O.  Box 
11606,  Salt  Lake  Chy.  UT  M147. 
Telephone,  (aos)  &Z4-6493. 


suppiEMCMTARV  mmwmKXWL  Western 
proposes  that  the  new  scfaedole  ef  rales 
for  wholesale  firm  power  servioe  would 
go  into  effect  begfaming  with  the  August 
1982  billing  period.  The  proposed  rate 
woold  be  phased  so  that  a  capacity 


22404 


Federal  Regbter  /  Vol.  47.  No.  100  /  Monday,  May  24.  1982  /  Notices 


charge  of  $4.555/kW-month  and  an 
energy  charge  of  10.72  mills/kWh  would 
be  in  effect  through  the  July  1983  billing 
period.  Beginning  with  the  August  1983 
billing  period,  the  capacity  charge  would 
rise  to  $5.74/kW-nionth  and  the  energy 
charge  would  increase  to  13.50  mills/ 
kWh. 

Issued  at  Golden.  Colorado.  May  14, 1982. 
Robert  L  McPhail. 
Administrator. 

[Fit  Doc.  tZ-14111  Filed  S-Z1-S2;  *:4S  un| 
WLUNQ  COOe  64SO-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AH-FRL-2130-5) 

Grant  of  Application  for  a  Fuel  Waiver; 
Summary  of  Decision 

agency:  Environmental  Protection 

Agency  (EPA). 

Acnow;  Notice. 

summary:  Pursuant  to  section  211(f)  of 
the  Clean  Air  Act  (Act),  the 
Administrator  of  BPA  is  conditionally 
granting  a  fuel  waiver  request,  involving 
ethanol  and  a  proprietary  stabilizer, 
submitted  by  the  Synco  76  Fuel 
Corporation. 

PUBLIC  docket:  Copies  of  all  public 
information  on  this  waiver  application 
and  the  Administrator's  decision  are 
available  for  inspection  in,  or  by  request 
from,  public  docket  EN-81-20  at  the 
Central  Docket  Section  (A-130]  of  the 
Environmental  Protection  Agency, 
Gallery  I-West  Tower,  401  M  Street 
SW.,  Washington,  D.C.  20460,  (202)  755- 
0245,  between  the  hours  of  8:00  a.m.  and 
4:00  p.m.  As  provided  in  40  CFR  Part  2,  a 
reasonable  fee  may  be  charged  for 
copying  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
lames  W.  Caldwell,  Robert  Gelman,  or 
Winston  Burt,  Fuels  Section.  Field 
Operations  and  Support  Division,  (EN- 
397),  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW,.  Washington. 
DC  20460,  (202)  382-2635. 
SUPPl^MENTARY  INFORMATION:  Section 
211(f)  of  the  Clean  Air  Act  (Act).  42 
U.S.C.  7545(0(1),  prohibits  the 
introduction  into  commerce  of  certain 
new  automotive  fuels  and  fuel  additives. 
Section  211(f)(4)  of  the  Act  42  U.S.C. 
7545.  provides  that  the  Administrator  of 
EPA.  upon  application  by  a  fuel  or  fuel 
additive  manufacturer,  may  waive  the 
prohibition  established  under  section 
211(f)  if  the  Administrator  determines 
that  the  applicant  has  estabUshed  that 
such  fuel  or  fuel  additive  will  not  cause 
vehicles  to  fail  emissions  standards.  The 
Synco  76  Fuel  Corporation  (Synco)  has 


submitted  such  an  application  for  a  fuel 
additive. 

For  reasons  speciRed  in  the  decision 
dociunent.  I  have  decided  conditionally 
to  grant  the  waiver  request  by  Synco  for 
a  hiel  additive  composed  of  a 
propreitary  stabilizer  mixed  with 
anhydrous  ethanol  and  denatured  by 
Methyl  Isobutyl  Ketone  (MIK).  provided 
that  the  proprietary  stabilizer  is 
composed  of  67%  hexanol.  4%  pentanol, 
2%  octanol.  and  27%  (±  2%)  araffinates 
derived  from  the  coal  liquefaction 
process  (the  precise  mixture  of  the 
araffinates  is  proprietary  information); 
the  fuel  additive,  mixed  in  a  ratio  of  one- 
fourth  (V'4)  gallon  stabilizer  to  Hve  (5) 
gallons  ethanoL  will  be  added  to  forty- 
five  (45)  gallons  of  finished  unleaded 
gasoline;  the  final  fuel  (i.e.,  stabilizer 
plus  anhydrous  ethanol,  denatured  by 
MIK,  plus  finished  unleaded  gasoline) 
meets  the  American  Society  for  Testing 
and  Materials  (ASTM)  fuel  volatility 
specifications  (ASTM)  D  439-«l)  for  the 
area  and  time  of  year  in  which  it  is 
marketed;  and  Synco,  and  any  other 
manufacturer  of  the  fuel  additive,  will 
inform  all  customers  to  whom  the  fuel 
additive  is  sold  of  the  conditions  of  this 
waiver  and  provide  guidance  as  to  how 
those  conditions  will  be  met. 

The  waiver  is  being  granted,  as 
explained  in  the  decision  document, 
based  on  the  determination  that  the 
additive,  when  used  as  specified  above, 
will  not  cause  or  contribute  to  a 
significant  failure  of  1975  or  subsequent 
model  year  vehides  or  engines  to 
comply  with  applicable  emission 
standards  under  the  Act 

This  action  is  not  a  "rule"  as  defined 
in  the  Regulatory  Flexibility  Act  5 
U.S.C.  601(2).  beci^use  EPA  is  not 
required  to  undergo  "notice  and 
comment"  under  section  553(b)  of  the 
Administrative  Procedure  Act  or  other 
law.  Therefore,  EPA  has  not  prepared  a 
supporting  regulatory  fiexibility  analysis 
addressing  the  impact  of  this  action  on 
small  business  entities. 

This  is  a  final  Agency  action  of 
national  applicability.  Under  section 
307(b)(1)  of  the  Clean  Air  Act  judicial 
review  of  this  action  is  available  only  by 
the  filing  of  a  petition  for  review  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  within  60  days  of  May 
24, 1982.  Under  section  307(b)(2),  today's 
action  may  not  be  challenged  later  in  a 
civil  or  criminal  proceeding  for        * 
enforcement 

Dated:  May  18, 1982. 
Anne  M.  Gonuch. 

Administrator. 

|FR  Doc  82-14112  Filed  S-Zl-SZ;  &4S  emj 
BILUNG  COOE  «»«0-60-ll 


[OPTS  140009;  TSH-FRL-2030-7] 

Research  Triangle  Institute,  Transfer 
of  Data  to  Contractor 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  will  transfer  to  its 
contractor.  Research  Triangle  Institute 
(RTI)  of  Research  Triangle  Park.  North 
Carolina,  information  which  has  been  or 
will  be  submitted  by  manufacturers  and 
importers  under  section  8(a)  of  the  Toxic 
Substances  Control  Act  (TSCA).  Some 
of  this  information  may  be  claimed  to  be 
confidential.  The  Research  Triangle 
Institute  will  review  this  information 
and  use  it  to  produce  exposure 
assessments  of  chemicals  which  may 
require  testing  to  determine  risk, 
chemicals  which  may  require  regulation, 
and  chemicals  for  which  recordkeeping 
has  been  required. 

DATE:  The  transfer  of  data  submitted  to 
EPA  and  claimed  to  be  confidential  will 
occur  no  sooner  than  June  8, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  G.  Bannerman,  Acting  Director, 
Industry  Assistance  Office  (TS-799'), 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  RM. 
E-509,  401  M  St.,  SW.,  Washington,  D.C. 
20460,  Toll-free:  (800-424-9065),  In 
Washington,  D.C:  (554-1404),  Outside 
the  USA:  (Opera  tor^202-554-2404). 

SUPPLEMENTARY  INFORMATION:  Under 
TSCA,  EPA  must  determine  whether 
certain  chemical  substances  or  mixtures 
may  present  an  unreasonable  risk  of 
injury  to  health  or  the  environment  from 
their  manufacture,  processing, 
distribution  in  commerce,  use,  or 
disposal.  As  a  component  of  the 
unreasonable  risk  determination,  the 
agency  must  determine  whether  or  not 
there  is  potential  for  human  or 
environmental  exposure  to  the 
substance  or  mixtures  in  question.  To 
accomplish  this,  EPA  will  require  the 
assistance  of  outside  experts.  EPA  has 
selected  the  Research  Triangle  Institute 
of  Research  Triangle  Park,  North 
Carolina,  to  assist  it  in  determining  if 
th^re  is  potential  human  or 
environmental  exposure  to  certain 
chemical  substances  or  mixtures 
(Contract  68-01-S848). 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  it  will  need  to 
disclose  confidential  business 
information  to  RTI  fui  the  satisfactory 
performance  of  this  contract  EPA  will 
provide  RTI  with  information  on  product 
formulation  and  specific  processes  used 
to  manufacture  or  process  chemical 
substances  as  well  as  other  information 
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related  to  the  uses,  release  rates,  and 
exposure  terels  of  chemical  substances 
obtained  from  submissions  under 
section  B(a)  rules. 

RTI  is  legally  required  under  the  terms 
of  its  contract  to  safeguard  from  any 
authoriaed  disclosure  the  confidential 
business  iaformation  it  reviews.  Any 
reports  it  prepares  asrng  this 
information  wiB  also  be  treated  as 
confidential. 

Since  RTI  will  review  information 
claimecf  to  be  coufidenUat.  EPA  is 
publishing  this  notice  to  inform  all 
submitters  of  section  8(a)  information 
that  RTI  win  receive  confidential 
business  information  from  EPA.  After 
completing  tfie  assignments,  RTI  will 
return  the  confidential  bnsiness 
informatioo  to  EPA. 

RTI's  security  plan  and  facihties  have 
been  inspected  by  EPA  and  found  to  be 
in  compliance  witir  thw  Contractor 
Reqairements  for  (he  Cotytrol  and 
Security  of  Confidential  Business 
Information  security  manual,  RTI  fs 
required  to  treat  all  TSCA  confidential 
business  ioformatioa  in  accordance  with 
the  reqiBtements  of  that  nanoal,  and  its 
personnel  wiQ  be  required  to  sign  a 
nondisclosure  agrecraoit  before  they  are 
permitted  aooess  to  ivdi  information. 


DatedrMayniSaZ. 
Don  R.  day, 
Director,  Office  of  Toxic  Satataaees. 

|FR  Doc.  az-IKBe  n»d  (-B-U:  tM  ami 

BrLtiNa  cooE  wuum 


[OPP  308647  DH-FBL  ^f^^^-5T 

Pesticide  Regietrstion  QuMelines; 
Availability  of  Draft  for  Revlsw 

agency:  Environmental  Ptotection 
Agency  (EPA). 

action:  Notice  of  avaSability. 

SUMMANV;  Tbe  draft,  BonregidHtory 
pesticide  legfotmBoB  gnidelSnes  are  now 
availaUefarp«blc;revi«waf  the  ten 
EPA  rej^mial  offices  and  EPA 
Headquarters.  The  agntcy  im  solicitBig 
written  cenunenta.  Oral  comments  my 
also  be  made  on  tfte  draft  at  a  poblic 
meeting  to  be  scheduled  later  this  year. 
After  coosideEBtioii  of  the  comments  by 
EPA,  the  guidelines  wiO  be  pubfisbed  by 
the  National  TediBical  taforiaatian 
Service  (NTIS). 

date:  Written  comments  aad  requests 
for  time  to  present  oral  comments  moat 
be  received  oe  or  bei«»e  July  8, 1962. 
ADDRESSCS:  Sofamit  comments, 
identified  by  the  control  number  OPP 
30064.  in  triplicate,  to;  Document  Coolrol 
Officer  (TS-793}.  Ofike  of  Pesticides 
and  Toxk  Substances,  Environreentri 


Protection  Agency.  Rm.  E-40a  401  Kf  St. 
SW.,  Washh^ton,  D.Q  2048a 

Comments  are  available  foi  viewing 
at  the  EPA  Headquarters  in  Rm.  E-107. 
at  the  address  gtven  above.  The  draft 
guidelines  are  available  for  nview  ia 
Rm.  E-1 V,  EPA  Headqaarttfs.  and  at 
the  EPA  RegKKial  Offices  bsted  under 
SUPPLEMENfTAKT  MFOMSATVM  bekrw. 

FOR  FURTHER  INFORMATIOII  CONTACT: 
Revert  K.  Hitch.  Hazard  Evaluatico 
Division  (TS-769C).  Office  of  Pesticides 
and  Toxic  Substances.  EnvinmiBeatal 
Protection  A^ncy,  Rm.  821,  CM*2. 1921 
Jefferson  Davis  Highway.  Arlington,  VA 
22202  (703-5^-7351). 

SUFPtEMENTART  INFORMATION:  EPA  is 

soliciting  comments  on  the  draft, 
nonregolatory  pesticide  registration 
guidehnes.  The  draft  guidelines  are 
available  for  review  of  EPA 
Headquarters  and  the  fc^owing 
Regional  Offices: 

Region  I,  Environmental  Protectioa 

Agency,  )ohn  F.  Kenne<^  Federal 

Bldg.,  Boston.  MA  02203. 
Region  11,  Enviroomeatal  Protection 

Agency.  2£  Federal  Plaza.  Mew  T(»ic 

NY  10007. 
Region  Dl,  EoviroBmental  Protectioa 

Agent^.  Cwtis  Bldg..  Olh  and  Wabna 

Streets.  MnladelpUa,  PA  19106. 
Region  FV,  Environmental  Protection 

Agency.  345  Courtkad  SC  NE„ 

Atlanta.  GA  3030& 
Regioa  V.  Ea?iron»ental  nrotectioB 

Agency,  111  W.  |acksaa  St,  Qticago, 

IL  60604. 
Region  VI,  Environmental  Protection 

Agency,  First  International  Bldg.,  1201 

Ehn  St.,  Dallas,  TX  75270; 
Regi<m  VH,  Environmental  Protection 

Agem;y,  324  E.  11th  St..  Kansas  City, 

MO  64100. 
Region  VO,  Environmental  Protectioa 

Agency,  1860  Lincohi  St.,  Denver.  CO 

80295. 
Region  K,  Environmental  Protection 

Agency.  215  Fremont  SL.  San 

Prandaco,  CA  S4I0S. 
Region  X.  Environmental  IVotection 

Agency,  1200  6th  Ave.,  Seattle,  WA 

98101. 


Dated  May  14.  ISeZ.  - 

John  W.  MaloM, 

Acting  Director,  Office  ofPtttieide  Png^eam. 


A  meeting  wiU  be  held  later  Ais  year 
at  which  the  comments  will  be 
discussed.  EPA  wiU  aoaounce  the  date 
and  location  of  the  meeting  in  the 
Federal  RagisteK. 

After  the  meeting  and  oansidra»ti<m  of 
the  comments,  EPA  wiU  prepare  the 
final  pesticide  registration  guidelines  for 
publication  by  NTIS.  Information  on  the 
availabihty  of  the  giiidelines  fron  NTIS, 
including  the  NTIS  Number  aaiA  price 
will  be  pubGsked  is  tiie  Federal 
Register. 


eeiaiacoDEi 
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FEDERAL  COMMUNICATIONS 
COMMI^KMV 

[BC  Docket  Na  02-254.  Fie  Na  BPCT- 
811919KQ,et&} 

Cascade  Vhfeo  of  Orogoi^  Ltd,  d  sL; 
Appiicattons  tor  Construction  9mnt^ 
Hearing  Designation  Order 

•      Adopted:  May  S,  1982. 
Released:  May  12. 19S2. 

Ib  the  matter  of  appbcations  of 
Cascade  Video  of  Oregon.  Ltd.. 
Portland,  Oregon  (BC  Docket  Ne.  82-2S4. 
File  Na  BPCT-SllOiaKG).  TS-3 
Communicatians,  Inc.  Bcsaverton. 
Oregon  (BC  Dodtct  No.  82-255,  File  No. 
BPCT-811217ia),  Portland  Tetevinon 
Associates.  Ltd..  Portland.  Oregon  (BC 
Docket  Nol  82-250  Pik  Na  BPCT- 
811217KI),  Vinco  Commmiicaticme.  be, 
(BC  Docket  No.  82-257,  File  No.  BPCT- 
811217KK]  and  Allied  BToadcastiDg 
Corp.,  Portland,  Onpm  (BC  Docket  No. 
82-250.  File  No.  BPCT-ni2171CL)  For 
Constructioe  Pennif 

1.  The  Co— liseiun.  by  the  Chiei. 
Broadcast  Bureau,  actm^  pm^aant  to 
delegated  audtority.  has  before  it  the 
above-captioned  mutually  exclusive 
apphcations  of  Cascade  Video  of 
Oregon,  Ltd.  (Cascade).  TS-3 
Communications,  Inc.  (TS-3).  PoHSend 
Television  Associates,  Ltd  (PTA,  Ltd.)t 
Vmco  CommHmcations,  Inc.  (Vinco)  mm) 
Allied  Broadcasting  Corp.  fAlIied)  for 
authority  to  constract  a  new  commerical 
tdevision  station  on  Channel  40t 
Portland,  Oregon. 

2.  Each  of  the  five  appfiearrts  proposes 
a  transfiiittCT  site  at  9tyline  Boolewsrd 
Portland,  Oregon.  On  Febrwary  1,  ISR 
the  Division  c^Haiming  afid 
Development  (DPD)  of  Mdtnonsfc 
County,  Oregon,  filed  e  letter  indjcefing 
that  before  airy  ef  the  proposed  towers 
could  be  built, '  proposed  corstrocfion 
must  comply  with  ^e  County  Zoning 
Authority's  land  pfaniring  regulations 
which  require  that  any  new  faeffity  v^ 
this  type  receive  a  coBmnmify  serrice 
use  approval  by  the  Board  of  County 
Commissioners.  Snch  community  service 
applications,  the  letter  incBeates,  must 
be  rerfewed  in  a1  feast  two  potrftc 


'  OPD  has  not  &wik.«tetf  fhrt  ■  copy  of  (tiis  tett«r 
was  sent  to  Cascade.  However,  becau 
cons  traction  In  tin  same  araa,  we  wiU  aa 
the  objections  also  appiy  to  Caacade's  | 
tower. 
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hearings.  These  approvals  apparently 
have  not  been  sought  nor  obtained  by 
the  applicants. 'Because  of  local 
concerns  over  electromagnetic  radiation, 
the  Board  of  County  Commissioners  for 
Multnomah  County  directed  the 
Planning  Commission  to  establish  new 
standards  governing  electromagnetic 
radiation  emissions  for  radio  and 
television  transmission  tower 
applications.  The  Board  is  scheduled  to 
review  the  standards  on  May  25, 1982, 
and  unitl  new  standeirds  are  adopted,  it 
is  not  expected  that  construction  of  new 
radio  or  television  towers  will  be 
permitted.  ' 

3.  The  letter  from  DPD,  which  we 
consider  as  an  informal  objection  filed 
pursuant  to  S  73.3587  of  the 
Commission's  Rules,  raises  a  question 
as  to  whether  there  is  reasonable 
assurance  that  the  site  proposed  by  each 
of  the  applicants  will  be  available.  An 
appropriate  issue  will  be  specified. 

4.  No  determination  has  been  reached 
that  the  tower  heights  and  locations 
proposed  by  TS-3.  PTA.  Ltd..  and  Allied 
would  not  constitute  a  hazard  to  air 
navigation.  If  it  is  determined  that  the 
site  is  available,  an  issue  regarding  this 
matter  will  be  specified. 

5.  Since  the  towers  proposed  by 
Cascade,  TS-3,  PTA.  Ltd.  and  Vinco  are 
nearby  to  Station  KYTE[AM),  a  grant  of 
any  one  of  these  applications  will  be 
conditioned  to  require  the  permittee  to 
demonstrate  that  its  proposed  tower 
would  not  alter  the  radiation  patterns  of 
KYTE(AM). 

6.  All  applicants  propose  to  operate 
from  sites  located  within  250  miles  of 
the  Canadian  border  with  maximum 
visual  effective  radiated  power  (ERP)  of 
more  than  1000  kilowatts.  The  proposals 
pose  no  interference  threat  to  United 
States  television  stations;  however,  they 
contravene  an  agreement  between  the 
United  States  cuid  Canada  which  limits 
the  maximum  visual  ERP  of  United 
States  television  stations  located  within 
250  miles  of  Canada  to  1000  kilowatts. 
Agreement  Effectuate  by  Exchange  of 
Notes.  T.I«A.S.  2594  (1952).  In  the  event 
of  a  grant  of  any  application,  the 
construction  permit  shall  contain  a 
condition  precluding  station  operation 
with  maximum  visual  ERP  in  excess  of 
1000  kilowatts,  absent  Canadian 
consent  South  Bend  Tribune.  8  R.R.  2d 
416  (1966). 

7.  Applicants  for  new  .broadcast 
stations  are  required  by  I  73.3580(f)  of 
the  Commission's  Rules  to  give  local 
notice  of  the  filing  of  their  applications. 
They  must  then  file  with  the 


Commission  the  statement  described  in 
§  73.3580(h)  of  the  Rules.  We  have  no 
evidence  that  Cascade  and  Vinco  have 
published  the  required  local  notice.  To 
remedy  this  deficiency.  Cascade  and 
Vinco  will  each  be  required  to  file  a 
statement  of  publication  with  the 
presiding  Administrative  Law  Judge 
within  40  days  after  this  Order  appears 
in  the  Federal  Register. 

8.  One  applicant  specified  Beaverton 
as  its  city  of  license  while  the  other 
specify  Portland.  Consequently,  it  will 
be  necessary  to  determine,  pursuant  to 
§  307(b)  of  the  Communications  Act  of 
1934,  as  amended,  whether  a  new 
station  in  Beaverton  or  Portland  would 
best  provide  a  fair,  efficient,  and 
equitable  distribution  of  radio  service.  If 
the  §  307(b)  issue  is  not  determative  (the 
Applicants  would  serve  substantial 
areas  in  common),  all  applicants  can  be 
considered  under  the  comparative  issue. 

Vinco  Conununications,  Inc. 

9.  Table  1,  S  H,  page  3  of  FCC  Form 
301  shows  that  the  100%  owner  of  the 
applicant  is  Multi  Media 
Communications  Corporation.  However, 
a  second  Table  1  shows  six  additional 
stockholders  whose  ownership  interests 
total  24.06%  (4.16%  each).  An  issue  will 
be  specified  to  clarify  the  ownership  of 
Vinco 

11.  Applicant  estimates  that  it  will 
require  $1,395,302  to  construct  its 
proposed  facility  and  operate  for  three 
months,  itemized  as  follows: 

Equipmant  (dotwi  ptymant  phit  montNy  pay- 

$721,000 

110.000 

SO.OOO 

. 10,000 

404.302 

$1,395,302 


Und ..., 

ButMng „. 

Ottw  ttarnt*  . 


Operating  CoM*  (3  monSw) 


Total. 


*PTA.  Ltd.  atated  that  it  filed  notice  with  the 
County  Zoning  Authority  (imultaneougly  with  the 
filing  of  iU  iXX:  Form  301. 


•  Vinco't  legal  and  engineering  aanlcet  are  tiatng  provided 
iree  of  charge  by  Mr.  Fireatone  (legaQ  and  Mr.  Fargie 
(engineering). 

12.  Applicant  has  not  submitted  its 
financial  plan;  therefore,  we  cannot 
determine  how  it  arrived  at  a  figure  of 
$404,302  forjts  three  months  operating 
expenses.  An  issue  will  be  specified  to 
determine  the  basis  of  its  estimate  of 
operating  costs. 

13.  To  meet  its  expenses,  Vinco  will 
rely  on  &  $2,000,000  loan  fivm  Third 
National  Bank.  We  have  not  received  a 
copy  of  an  agreement  supporting  this 
loan.  Accordingly,  an  issue  will  be 
specified  to  determine  whether 
applicant  has  at  least  $1,395,302  to 
construct  and  operate  as  proposed. 

Allied  Broadcasting  Corp. 

14.  Allied  estimates  that  it  will  require 
$6,324,250  to  construct  its  proposed 
facility  and  operate  for  three  months, 
itemized  as  follows: 


Equipment... 

Land 

Building 

Other  items.. 
Operating  costs.. 

Totaf 


$5,557,00* 

15,00* 

40,000 

360,000 

352,250 

6.324,250 


15.  To  meet  these  expenses,  Allied 
intends  to  rely  upon  funds  suplied  by 
Mr.  Lawrence  J.  Weinberg.  FCC  Form 
301,  Section  III,  page  3  item  4(a)  requires 
that  each  person  who  has  agreed  to 
furnish  funds  submit  a  copy  of  the 
agreement  by  which  each  person  is  so 
obligated,  showing  the  amoimt,  rate  of 
interest,  terms  of  repayment  and 
security,  if  any.  The  letter  submitted 
does  not  meet  these  requirements. 
Further,  Mr.  Weinberg's  current  balance 
sheet,  as  required  by  item  4(b),  has  not 
been  included.  Therefore,  applicant  may 
not  rely  upon  Mr.  Weinberg  as  a  source 
of  funds  to  construct  its  facility. 
Accordingly,  a  financial  issue  will  be 
specified  to  determine  the  availability  of 
$6,324,250. 

16.  Except  as  indicated  by  the  issues 
specified  below,  the  appUcants  are 
qualified  to  construct  and  operate  as 
proposed.  However,  since  the  proposals 
are  mutually  exclusive,  they  must  be 
designated  for  hearing  in  a  consolidated 
proceeding  on  the  issues  specified 
below. 

17.  Accordingly,  it  is  ordered,  that, 
pursuant  to  Section  309(e)  of  the 
Communications  Act  of  1934,  as 
amended,  the  applications  are 
designated  for  hearing  in  a  consolidated 
proceeding,  before  an  Administrative 
Law  fudge  at  a  time  and  place  to  be 
specified  in  a  subsequent  Order,  upon 
the  following  issues: 

1.  To  determine  with  respect  to  each 
of  the  applicants,  whether  there  is 
reasonable  assurance  that  its  specified 
transmitter  site  will  be  available. 

2.  To  determine,  with  respect  to  TS-3 
Communications,  Inc.,  Portland 
Television  Associates,  Ltd.  and  Allied 
Broadcasting  Corp.,  whether  there  is  a 
reasonable  possibility  that  the  tower 
height  and  location  proposed  by  each 
would  constitute  a  hazard  to  air 
navigation. 

3.  To  determine  with  respect  to  Vinco 
Communications,  Inc.: 

(a)  The  ownership  and  control  of  the 
applicant  corporation. 

(b)  The  basis  of  its  estimates  of 
operation  costs; 

(c)  The  availability  of  at  least 
$1,395,302  to  construct  and  operate  as 
proposed; 

(d)  Whether,  in  light  of  the  evidence 
adduced  pursuant  to  issues  (b)  and  (c), 
applicant  is  financially  qualified. 
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4.  To  determine  with  respect  the 
Allied  Broadcasting  Corp.: 

(a)  The  availability  of  $6,324,250: 

(b)  Whether,  in  light  of  the  evidence 
adiduced  pursuant  to  issue  (a),  applicant 
is  financially  qualified. 

5.  To  determine,  in  light  of  Section 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  which  of  the 
proposals  would  provide  a  fair,  efficient 
and  equitable  distribution  of  television 
service. 

6.  In  the  event  it  is  concluded  from 
Issue  6,  above,  that  a  choice  between 
applicatioas  should  not  be  based  solely 
on  considerations  relating  to  Section 
307(b).  to  determine  which  proposal 
would,  on  a  comparative  basis,  best 
serve  the  public  interest. 

7.  To  determine,  in  light  of  the 
evidence  adduced  pursuant  to  the 
foregoing  issues,  which  of  the 
applications  should  be  granted. 

18:  It  is  further  ordered,  that  the 
Division  of  Planning  and  Development 
of  Multnomah  County.  Oregon,  is  made 
a  party  respondent  with  respect  to  issue 
1. 

19.  It  is  further  ordered,  that,  the 
Federal  Aviation  Administration  is 
made  a  party  respondent  with  respect  to 
issue  2. 

20.  It  is  further  ordered,  that,  in  the 
event  of  a  grant  of  the  application  of 
Cascade.  TS-3,  PTA,  Ltd.  or  Vinco,  the 
construction  permit  shall  be  conditioned 
as  follows: 

Prior  to  the  construction  of  the  TV  tower 
authorized  herein,  permittee  shall  notify 
AM  station  KYTE  so  that  the  AM  station 
may  determine  operating  power  by  the 
indirect  method  and,  if  necessary, 
request  temporary  authority  from  the 
Commission  in  Washington  to  operate 
with  parameters  at  variance  in  order  to 
maintain  monitoring  point  field 
strengths  within  authorized  limits. 
Permittee  shall  be  responsible  for  the 
installation  and  continued  maintenance 
of  detuning  apparatus  necessary  to 
prevent  adverse  effect^  upon  the 
radiation  pattern  of  the  AM  station. 
Both  prior  to  construction  of  the  TV 
tower  and  subsequent  to  the  installation 
of  all  appurtenances  thereon,  a  partial 
proof  of  performance,  as  defined  by 
Section  73.154(a)  of  the  Commission's 
Rules,  shall  be  conducted  to  establish 
that  the  array  of  the  AM  station  has  not 
been  adversely  affected.  The  results 
shall  be  submitted  to  the  Commission 
and  the  AM  station.  Thereafter,  the  TV 
station  may  commence  Limited  Program 
Tests. 

21.  It  is  further  ordered,  that,  in  the 
event  of  a  grant  of  Cascade's 
apphcation,  the  construction  permit 
shall  contain  the  followitig  condition: 
Operation  with  effective  radiated  power 


in  excess  of  1000  kW  after  December  1. 
1983  is  subject  to  a  further  extension  of 
consent  by  Canada. 

22.  It  ia  further  ordered,  that  in  the 
event  of  a  grant  of  either  TS-S's,  PTA, 
Ltd.'s  or  Allied's  application,  the 
construction  permit  shall  contain  the 
following  condition:  Operation  with 
effective  radiated  power  in  excess  of 
1000  kW  after  January  1, 1984  is  subject 
to  further  extension  of  consent  by 
Canada. 

23.  It  is  further  ordered,  that  in  the 
event  of  a  grant  of  Vinco's  application, 
the  construction  permit  shall  contain  the 
follovnng  condition:  Operation  with 
effective  radiated  power  in  excess  of 
1000  kW  after  April  1, 1984  is  subject  to 
a  further  extension  of  consent  by 
Canada. 

24.  It  is  further  ordered,  that.  Cascade 
and  Vinco  shall  file  with  the  presiding 
Administrative  Law  Judge  proof  of 
publication  of  local  notice  of  the  filing  of 
their  applications  within  40  days  after 
this  Order  is  published  in  the  Federal 
Register. 

25.  It  is  further  ordered,  that  to  avail 
themselves  of  the  opportunity  to  be 
heard,  the  applicants  and  the  parties 
respondent  herein  shall,  pursuant  to 

§  1.221(c)  of  the  Commission's  Rules,  in 
person  or  by  attorney,  within  20  days  of 
the  mailing  of  this  Order,  file  with  the 
Commission,  in  triplicate,  a  written 
appearance  stating  an  intention  to 
appear  on  the  date  fixed  for  the  hearing 
and  to  present  evidence  on  the  issues^ 
specified  in  this  order. 

26.  It  is  further  ordered,  that,  the 
applicants  herein  shall,  pursuant  to 
Section  311(a)(2)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  73.3594 
of  the  Commission's  Rules,  give  notice 
of  the  hearing  within  the  time  and  in  the 
maimer  prescribed  in  such  Rule,  and 
shall  advise  the  Commission  of  the 
publication  of  such  notice  as  required  by 
§  73.3594(g)  of  the  Rules. 

Federal  Communications  Commission. 
Larry  D.  Eads.  ^ 

Chief.  Facilities  Division,  Broadcast  Bureau. 

|FR  Doc  S2-141(M  Filed  S-Zl-BX:  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Agreement  Rled 

Notice  is  hereby  given  that  the 
following  agreement  has  been  filed  with 
the  Commission  for  review  and  approval 
pursuant  to  section  15  of  the  Shipping 
Act,  1916.  as  amended  (39  Stat.  733,  75 
Stat  763,  46  U.S.C.  814). 

Interested  parties  may  inspect  and 
obtain  a  copy  of  the  agreement  and  the 
justification  offered  therefor  at  the 


Washington  office  of  the  Federal 
Maritime  Commission.  1100  L  Street 
NW.,  Room  10427;  or  may  inspect  the 
agreement  at  the  Field  Offices  located  at 
New  York,  N.Y.,  New  Orleans. 
Louisiana,  San  Francisco,  California, 
Chicago,  Illinois,  and  San  Juan,  Puerto 
Rico.  Interested  parties  may  submit 
comments  on  the  agreement  including 
request  for  hearing,  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573.  by  June  3, 1982. 
Comments  should  include  facts  and 
arguments  concerning  the  approval, 
modification,  or  disapproval  of  the 
proposed  agreement.  Comments  shall 
discuss  with  particularity  allegations 
that  the  agreement  is  unjustly 
discriminatory  or  unfair  as  between 
carriers,  shippers,  exporters,  importers, 
or  ports,  or  between  exporters  &om  the 
United  States  and  their  foreign 
competitors,  or  operates  to  the  detriment 
of  the  commerce  of  the  United  States,  or 
is  contrary  to  the  public  interest  or  is  in 
violation  of  the  Act. 

A  copy  of  any  comments  should  also 
be  forwarded  to  the  party  filing  the 
agreement  and  the  statement  should 
indicate  that  this  has  been  done. 

Agreement  No.  T-3825-2. 

Filing  party:  Mr.  David  G.  Abraham, 
Indiana  Port  Commission.  Port  of 
Indiana,  Bums  Waterway  Harbor.  P.O. 
Box  189,  Portage,  Indiana  46368. 

Summary:  Agreement  No.  T-3825-2. 
between  the  Indiana  Port  Commission 
(Port)  and  Cargill.  Inc.  (Cargill),  modifies 
the  basic  agreement  between  the  parties 
which  provides  for  Port's  construction 
and  30-year  lease  to  Cargill  of  a  dock 
and  grain-holding  facility  at  Bums 
Waterway  Harbor.  The  purpose  of  the 
modification  is  to  provide  for  the 
issuance  of  an  additional  $4,950,000  in 
Port  Revenue  Bonds  for  the  completion 
of  the  project 

By  order  of  the  Federal  Maritime 
Commission. 

Dated:  May  19. 1982. 
Frands  C  Huraey, 

Secretary. 

(Fit  Doc  62-140M  Faad  S-Z1-«Z:  tM  am] 
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TerniiiutkNi  of  Sunday  Vessel 
Certification  Duty  Officer  Service 

Notice  is  hereby  given  that  due  to 
budgetary  restraints,  the  Federal 
Maritime  Commission  is  ending  its 
vessel  certification  Duty  Officer 
program  on  Sundays.  June  13, 1982,  will 
be  the  last  Sunday  the  Commission  will 
provide  duty  officer  service.  Saturday 
service  will  continue  to  be  provided 
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between  the  hour*  of  8:30  a  jd.  and  5U)0 
p.m..  Eastern  time. 

Duty  Officers  assist  vess^  operatort 
and  their  agents  who  are  unable  to 
demonstrate  compliance  to  the  UA 
Customs  Service  and/or  Coast  Guard 
with  respect  to  the  &iancia] 
responsibility  requirements  of  the  Clean 
Water  Act,  Trans-Alaska  Pipeline 
Authorization  Act,  Outer  Continental 
Shelf  Lands  Act  Amendments  of  1978 
and  sections  2  and  3  of  Pub.  L  89-777. 
The  latter  law  involves  financial 
responsibility  requirements  for  certain 
passenger  vessel  operators. 

Due  to  the  forthcoming  termination  of 
the  Sunday  service,  vessel  operators 
and  all  vessel  agents  whose  duties 
involve  the  clearing  of  vessels  with  U.S. 
Customs  should  exercise  due  diligence 
to  ensure  that  any  problems  involving 
Certificates  of  Financial  Responsibility 
are  corrected  as  soon  as  possible  during 
the  week.  The  telephone  number  of  the 
Commission's  Office  of  Vessel 
Certification  is  202-523-582a 

Vessels  which  are  unable  to 
demonstrate  compliance  wrtth  the  abovs 
mentioned  financial  responsfbihty 
requirements  are  subject  to  denial  of 
clearance  by  Cnstoms  or  detention  by 
Coast  Guard. 

Dated:  May  19, 1M2. 
Franda  C  Hntney, 

Secretary. 

|FR  Doc  8Z-1MW  Flhd  t-n-BK  M<  amj 
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FEDERAL  RESERVE  SYSTEM 

Bank  HoiAig  CompaniM;  Proposal 
De  Novo  Nonbank  AetivHiaa 

The  bank  bo)(£ng  companies  Ksted  in 
this  notice  have  applied,  pnrsnant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  and 
§  225.4(b)(1)  of  the  Board's  Regulation  Y 
(12  CFR  22&4(b)M)V  fat  pemteeioD  to 
engage  de  novo  (or  continue  to  engag*  in 
an  activity  earlier  commenced  de  novo], 
directly  or  indirectly,- solely  in  the 
activities  indicated,  which  have  been 
determined  by  the  Board  of  Governors 
to  be  closely  related  to  banking. 

With  respect  to  each  appHcafion. 
interested  persons  may  express  their 
views  on  the  question  whether 
consummabon  of  the  proposal  can 
"reasonabiy  be  expected  »o  pioduca 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  ontweigh 
possible  adverse  effects,  such  as  undne 
concentratkm  of  resources,  decreased  or 
unfair  campetifion.  conflicts  of  interest, 
ot  unaonml  ItankRig  practices."  Any 
conanent  on  an  appKcation  that  reqnests 


a  hearing  mast  include  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  spedilcaily  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  agi^ieved  by 
approval  of  that  proposaL 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  Comments  and 
requests  few  bearings  should  identify 
clearly  the  specific  application  to  which 
they  relate,  and  should  be  submitted  in 
writing  and  received  by  the  appropriate 
Federal  Reserve  Bank  not  later  than 
June  18, 1982. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett.  Vice  President)  33 
Liberty  Street,  New  Yosk.  New  York 
10045: 

1.  Barclays  Bank  PLC  and  its 
subsidiary,  Barclays  Bank  International 
Limited,  each  a  bank  holifing  company 
whose  principal  office  is  in  London. 
England  (consumer  finance;  Texas):  To 
engage  through  their  subnkfiary, 
BarclaysAmerican/Financial.  inc.,  a 
Texas  corporation,  in  making  direct 
consumer  loons,  including  loans  secured 
by  real  estate,  and  purchasing,  sales 
finance  contracts  representing 
extensions  of  credit  such  as  woold  be 
made  or  acquired  by  a  consumer  finance 
company,  and  wholesala  financing  (floor 
planning);  and  acting  as  agent  for  the 
sale  of  related  credit  life,  credit  accident 
and  health  and  crecfit  property 
insurance.  Gedif  life  and  credit  accident 
and  health  insurance  sold  as  agent  may 
be  underwritten  or  reinsured  by  RACs 
insurance  underwriting  subsidiaries. 
This  activity  would  be  conducted  from 
an  office  of  BAC  located  in  San  Antonio, 
Texas,  serving  customers  in  San 
Antonio  and  surroimding  areas  in 
Texas.  This  notfficatian  is  for  flie 
relocation  of  an  existing  office  at 
another  locatkm  in  San  Antonio,  Texas. 

2.  Citicorp,  New  York.  New  York 
(consumer  finance,  insurance,  and  loan 
servicing  activities;  Alabama,  FLorida, 
Georgia,  Mississippi,  North  Carolina, 
South  Carolina.  Tennessee.  Virginia):  To 
expand  the  activities  of  an  existing 
office  of  Citicorp  Acceptaaca  Company. 
Inc..  located  in  Atlanta,  Georgia  to 
include  the  proposed  de  novo  activities 
of:  the  purchasing  and  servicing  for  its 
own  account  of  sales  finance  contracts; 
the  extension  of  loans  to  dealer*  for  Ae 
finandag  of  hivenfory  (floor  planning) 
and  woridng  capital  pnrpoees:  the  sale 
of  credit  related  Hfe  and  accident  and 
health  or  decreasing  or  level  ffn  the  case 
of  single  payment  loans)  term  lifis 
insurance  by  licensed  agentv  or  brokers. 


as  required;  and  the  servicing,  for  any 
person,  of  loans  and  other  extensions  of 
credit.  The  proposed  service  area  for  the 
aforementioned  activities  shall  be  tba 
entire  states  trf  Alabcnna,  Fhirida. 
Georgia,  Mississippi.  North  Carolina. 
South  Carolina.  Tennessee  and  Virginia. 

B.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro.  Assistant  Vice 
President)  400  South  Akard  Street. 
Dallas.  Texas  75222: 

1.  Harris  County  Bankshares,  Ina, 
Houston,  Texas  (management  consulting 
services;  Texas):  To  engage  through  its 
subsidiary.  Human  Resource  Services 
Corporation,  in  the  sale  of  personnel 
consulting  services  to  financial 
institutions.  These  actrvrties  would  be 
conducted  from  an  office  located  in 
Houston,  Texas,  serving  the  State  of 
Texas. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  400  Sansome  Street,  San 
Francisco,  California  94120: 

1.  Security  Pacific  Corporation,  Los 
Angeles,  California  (escrow  activities; 
Hawaii):  To  engage  through  its 
subsidiary.  Security  Pacific  Escrow.  Inc, 
in  acting  as  escrow  agent  for  the 
purchase  and  sale  of  real  property  and 
the  execution  of  all  documents  and 
dispersal  of  funds  relating  to  loan 
transactions,  and  aH  other  activities 
engaged  in  by  an  escrow  company. 
These  activities  would  be  conducted 
from  an  office  of  Security  Pacific 
Escrow,  Inc.  fa  Alea.  Hawaii,  serving  the 
State  of  Hawaii 

Board  of  Covemors  of  the  Fedwal  Reserve 
System,  May  17. 1982. 
Doioras  S.  SiuiOi, 
Assistant  Secretary  of  the  Board 

^  Doc  sa-MOH  nbd  KB-ai:  M&  iml 
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Bank  HokNnQ  CompaniM;  Proposed 
De  Novo  Nonbank  ActMttee 

The  bank  hoVBng  companies  Hsted  in 
this  notice  have  af^ied,  pnrsnant  to 
section  4(cK8)  of  the  Bank  Hol(ttng 
Company  Act  (12  U.S.C  1843(c)(8))  and 
225.4(b)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.4(b)(1)).  for  permission  to 
engage  de  novo  for  continve  to  engage  in 
an  activity  earlier  commenced  de  novo), 
directly  or  indfaettfy.  solely  in  die 
activities  fn<Beated.  which  have  been 
determined  by  the  Bbard  of  Governors 
to  be  ckraely  related  to  banking. 

With  respect  to  each  application, 
interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
"reasonably  be  expecfied  to  produce 
benefits  to  the  public,  such  as  greater 
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convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices."  Any 
comment  on  an  application  that  requests 
a  hearing  must  include  a  statement  of 
the  reasons  a  written  presentation 
would  not  sufHce  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  that  proposal. 

Each  application  may  be  Inspected  at 
the  oftices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  Comments  and 
requests  for  hearings  should  identify 
clearly  the  specific  application  to  which 
they  relate,  and  should  be  submitted  in 
writing  and  received  by  the  appropriate 
Federal  Reserve  Bank  not  later  than 
June  15. 1982. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett  Vice  President)  33 
Liberty  Street  New  York.  New  York. 
10045: 

1.  Manufacturers  Hanover 
Corporation,  New  York,  New  York, 
(relocation  of  office  and  expansion  of 
service  area;  Termessee):  To  continue  to 
hold  the  shares  of  Finance  One  of 
Tennessee.  Inc.  ("Finance  One")  after 
Finance  One  engages  in  the  activities  of 
making  or  acquiring  loans  and  other 
extensions  of  credit,  secured  or 
unsecured,  such  as  would  be  made  or 
acquired  by  a  finance  company  under 
Tennessee  state  law;  and  offering  credit, 
related  life  insurance  and  credit 
accident,  health,  and  property  insurance 
at  4548  Brainerd  Road,  Chattanooga, 
Tennessee.  Finance  One  presently 
engages  in  these  activities  at  811 
Chestnut  Street,  Chattanooga, 
Tennessee.  The  application  is  only  to 
continue  to  hold  the  shares  of  Finance 
One  after  Finance  One  engages  in  these 
activities  at  a  different  location 
servicing  an  expanded  service  area;  the 
application  does  not  involve  the 
commencement  of  any  new  activities  at 
the  new  location.  The  new  office  will 
serve  customers  in  Hamilton,  Marion, 
Bradley,  Polk,  McMinn.  Rhea,  Bledsoe. 
Grundy,  Warren,  Van  Buren.  Franklin, 
Monroe,  and  Sequatchie  Counties. 

2.  Manufacturers  Hanover 
Corporation,  New  York,  New  York 
(consumer  finance,  sales  finance,  and 
credit  insurance  activities:  Cahfomia 
and  Ohio):  To  engage  through  de  novo 
offices  of  its  indirect  subsidiaries 
Finance  One  of  Cahfomia.  Inc.  to  be 
located  at  1245  Park  River  Drive, 
Sacramento.  California,  and  at  3633 


Camino  del  Rio  South.  San  Diego. 
California,  and  Finance  One  Mortgage 
of  Ohio,  Inc..  to  be  located  at  4015 
Executive  Park  Drive,  Cinciimati.  Ohio, 
in  the  activities  of  making  or  acquiring 
loans  and  other  extensions  of  credit, 
seciu^d  or  unsecured,  such  as  would  be 
made  or  acquired  by  a  finance  company 
under  apphcable  state  law;  servicing 
such  loans  and  other  extensions  of 
credit;  and  offering  credit-related  life 
insurance;  such  activities  will  include, 
but  not  be  limited  to,  making  consumer 
installment  loans,  purchasing 
installment  sales  finance  contracts,     • 
making  loans  and  other  extensions  of 
credit  secured  by  real  and  personal 
property,  and  offering  credit-related 
single  and  joint  life  insurance  and 
decreasing  or  level  term  (in  the  case  of 
single  payment  loans)  life  insurance  by 
licensed  agents  or  brokers  to  the  extent 
permissible  under  applicable  state 
insurance  laws  and  regidattons  directly 
related  to  extensions  of  credit  made  or 
acquired  by  the  respective  subsidiaries. 
Finance  One  of  California,  Inc„  to  be  - 
located  at  1245  River  Park  Drive, 
Sacramento,  California,  will  serve 
Sutter,  southwest  Yuba,  southwest 
Nevada,  southwest  Placer,  west  El 
Dorado,  west  Amador,  northwest 
Calaveras,  north  San  Joaquin, 
Sacramento,  Solano,  northeast  Cortra 
Costa, Yolo,  southeast  Colusa,  and  Napa 
Counties,  California.  Finance  One  of 
California,  Ina,  to  be  located  at  3633 
Camino  del  Rio  South,  South  Diego, 
California,  will  serve  San  Diego  and 
southwest  Riverside  Counties. 
Cahfomia.  Finance  One  Mortgage  of 
Ohio.  Inc.,  will  serve  the  entire  State  of 
Ohio. 

3.  Manufacturers  Hanover 
Corporation,  New  York,  New  York 
(consumer  finance  and  credit  insurance 
activities;  Georgia  and  Ohio):  To  engage 
through  its  indirect  subsidiaries  Finance 
One  of  Georgia.  Inc.  and  Finance  One  of 
Ohio.  Inc.  and  Finance  One  Mortgage  of 
Ohio.  Inc..  in  the  making  or  acquiring  of 
direct  loans,  secured  or  unsecured  such 
as  would  be  made  by  a  finance 
company  under  appUcable  state  law; 
and  acting  as  agent  or  broker  for  the 
sale  of  credit  life  insurance  directly 
related  to  such  lending  activity.  Finance 
One  of  Georgia.  Inc..  will  conduct  these 
activities  from  an  office  located  at  245 
Perimeter  Guter  Parkway.  Atlanta. 
Georgia.  The  service  area  of  this  office 
will  include  the  State  of  Georgia. 
Manufacturers  Hanover  corporation 
also  wishes  to  expand  the  previously 
approved  service  area  for  other 
activities  of  Finance  One  of  Georgia, 
Inc.  at  the  above  location  to  include  the 
entire  State  of  Georgia.  Finance  One  of 
Ohio,  Inc.  and  Finance  One  Mortgage  of 


Ohio,  Ina  will  conduct  these  activities 
fi-om  an  office  located  at  Diamond 
Savings  Building,  6100  Ch2mningway 
Boulevard,  Suite  102,  Columbus,  Ohio. 
The  service  area  of  this  office  would 
include  the  entire  State  of  Ohio. 
Manufacturers  Hanover  Corporation 
also  wishes  to  expand  the  previously 
approved  service  area  for  die  activities 
of  Finance  One  of  Ohio,  Inc.  and 
Finance  One  Mortgage  of  Ohio,  Ina  at 
the  above  location  to  include  the  entire 
State  of  Ohio.  The  previously  approved 
activities  include  arranging,  making,  or 
acquiring  for  its  own  account  or  for  the 
account  of  others,  loans  and  other 
extensions  of  credit  secured  by  a 
homeowner's  equity  interest  in  a  home 
such  as  woidd  be  made  by  a  consumer 
finance  company,  servicing  such  loans 
and  other  extensions  of  credit  for  any 
person,  and  acting  as  an  agent  or  broker 
for  the  sale  of  single  and  joint  credit  life 
insurahce  which  is  direcdy  related  to 
such  loans  and  extensions  of  credit; 
purchasing  installment  sales  finance 
contracts,  and  acting  as  an  agent  or 
broker  for  the  sale  of  singMf  and  joint 
credit  life  insurance  and  credit  accident 
and  health  insurance  which  is  direcUy 
related  to  such  loans  and  extensions  of 
credit. 

B.  Federal  Reserve  Bank  of  Adanta 
(Robert  E.  Heck,  Vice  President)  104 
Marietta  Street,  N.W„  Adanta,  Georgia 
30303: 

1.  First  Alabama  Bancsbares,  Inc. 
Montgomery,  Alabama  (financing 
activities;  Southeastern  United  States): 
To  engage  in  making  loans  or  other 
extensions  of  credit  related  to 
international  trade  transactions, 
including  the  issuance  of  commercial 
letters  of  credit  and  international 
finance  operations;  these  activities  will 
include  specifically  the  extension  of 
loans  secured  by  import/export  trade 
receivables  o^  similar  services  to  fully 
accommodate  customers  engaged  in 
international  trade  and  related 
activities.  These  activities  will  be 
conducted  from  offices  in  Mobile, 
Alabama;  Birmingham,  Alabama;  and 
Huntsville,  Alabama;  serving  Alabama, 
Mississippi.  Florida  and  the 
Southeastern  United  States. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  18, 1982. 
Doloras  S.  Smith. 
Assistant  Secretary  of  the  Board, 

|FR  Ooc.  82-14037  Filed  5-21-«£  t:4B  un] 
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Formation  of  Bank  Holding  Companiea 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 


Montgomery  County  Bank,  N.A.,  Spring, 
Texas.  Comments  on  this  application 
must  be  received  not  later  tfian  June  17, 
1982. 

D.  Fedsrai  Reserve  Bank  of  San 
Francisco  (Harry  W.  Green,  Vice 
President)  400  Siansome  Street,  San 
Francisco.  California  94120: 

1. 1st  Business  Corporation,  Los 
Angeles.  California;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  die  voting  shares  of  Ist 
Business  Bank,  Los  Angeles,  California. 
Comments  on  this  application  must  be 
rece"ived  not  later  than  June  17, 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  18, 1982. 
Dolores  &  Smith. 
A  ssrstant  Secretary  of  the  Board. 

|FR  Doc  aa-MOM  FOul  S-2J-82: 8:45  ami 
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under  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1842(a)(1))  to  become  bank  holding 
companies  by  acquiring  voting  shares 
and/or  assets  of  a  bank.  The  factors  that 
are  considered  in  acting  on  the 
applications  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(g)). 

Each  aplpKcation  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  apphcation.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
Any  comment  cm  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specificalty  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303: 

1.  CBS'T,  Inc^  McMinnville. 
Tennessee,  to  become  a  bank  holding 
company  be  acquiring  100  percent  of  the 
voting  shares  of  City  Bank  and  Trust 
Company,  McMinnville,  Tennessee. 
Comments  on  this  application  must  be 
received  not  later  than  June  17, 1962. 

2.  Louisiana  Bancorp,  Inc^  Crowley, 
Louisiana;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of  th« 
voting  shares  of  Louisiana  Bank  &  Trust 
Company,  Crawley,  Louisiana. 
Comments  on  this  application  must  be 
received  not  later  than  June  17, 1982. 

B.  Federal  Rmerve  Bank  of  Kansas 
City  (Thomas  M.  Hoenig,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  94198: 

1.  American  Interstate  Bancshares, 
Inc.,  Woodward,  Oklahoma;  to  become 
a  bank  holding  company  by  acquiring 
81.04  percent  of -the  voting  shares  of 
American  National  Bank,  Woodward, 
Oklahoma.  Comments  on  this 
apphcation  must  be  received  not  later 
than  June  17, 1982. 

2.  First  Bankshares  of  Las  Animas, 
Inc.,  Las  Animas.  Colorado;  to  become  a 
bank  holding  company  by  acquiring  at 
least  80  percent  of  the  votmg  shares  of 
The  First  National  Bank  of  Las  Animas, 
Las  Animas,  Colorado.  Comments  on 
this  application  must  be  received  not 
later  than  June  17, 1982. 

C.  Federal  Reserve  Bank  of  Dallas 
(Anthony  J.  Montelaro,  Assistant  Vice 
President)  400  South  Akard  Street, 
Dallas,  Texas  75222: 

1.  Montgomery  County  Bancsharea. 
Inc.,  Spring,  Texas;  to  become  a  bank 
holding  company  by  acquiring  at  least 
80  percent  of  the  voting  shares  of 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control 

Vibration  Transmission  Characteristics 
of  Workglove  Materials:  Often  Meeting 

The  following  meeting  will  be 
convened  by  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  d»  Centers  for  EKsaese 
Control  and  will  be  open  to  the  piibRc 
for  observation  and  participation, 
limited  only  by  space  available. 

Vibratioa  TuMiniMioB  Chancieriatics  of 
Woikglove  Matezials 

Date:  June  18, 1982 

Time:  8:30  a.m.  to4:00  pjn. 

Place:  Robert  A  Taft  Laboratories.  Room  161. 

4676  Columbia  Parkway,  Cincinnati.  OH 

45226 

Purpose:  To  cflscnss  the  methodology  for  a 
proposed  study  of  vibration  transmission 
characteristics  of  workglove  materials.  This 
study  will  examine  presently  available  work 
gloves  and  the  protection  they  may  offer  to  a 
worker  when  uaed  with  vibrating  hand  tools. 
Viewpoints  and  su^^stions  from  industry, 
organized  labor,  acadamia,  other  govemaient 
agencies,  and  tlie  pvblic  are  invited 

ADOmONAL  INFOmNATION  MAY  BE 
OBTAINED  FHOM:  Mr.  Donald 
Wasserman,  Division  of  Biomedical  and 
Behavioral  Sciences.  National  Institute 
for  Occupational  Safety  and  Health. 
Centers  for  Disease  Control,  4678 
Columbia  Parkway,  Cincinnati,  OH 
45226.  Telephone:  (513)  684-6281. 

Dated:  May  It,  1962. 
William  HFoa^ 
Director.  CentetafbrDiseaae  Control. 

|FR  Doc.  •Z-MUMPtwl  B-21-aS:  »M  *m} 
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Office  of  Human  Development 
Services 

Administration  for  Native  Americans 
Program  Announcement  13612-827 

AGENCY:  Office  of  Human  Development 
Services.  HHS. 

subject:  Announcement  of  Availabihty 
of  Fiscal  Year  1982  Financial  Assistance 
for  one  Native  American  Project 
American  Indian  Jobs/Skills  Bank. 

summary:  The  Administration  for 
Native  Americans  (ANA)  aimounces 
that  applications  are  being  accepted  for 
financial  assistance  under  Section  803  of 
the  Native  American  Programs  Act  of 
1974.  Pub.  L  93-644,  as  amended 
Regulations  governing  this  program  are 
publi^ed  in  the  Code  of  Federal 
Regulations  in  45  CFR  Part  1336. 

DATES:  The  closing  date  for  the  receipt 
of  applications  July  23, 1962. 

Program  Purpose 

The  purpose  of  the  Administration  for 
Native  Americans  (ANA)  is  to  promote 
social  and  economic  self-sufficiency  of 
American  Indians,  Alaskan  Natives  and 
Native  Hawaiians  through  financial 
assistance,  training  and  technical 
assistance,  and  research,  demonstration, 
and  evaluation  activities  as  authorized 
by  the  Native  American  Programs  Act. 
The  concept  of  self-sufRciency  is 
defined  by  ANS  as  follows: 

Self-sufficiency  is  the  level  of 
development  and  degree  of  ability  in 
which  a.Native  American  community 
can  provide  for  the  needa  of  commimity 
members  and  pursue  its  own  social  and 
economic  goals. 

•  Responsibility  fw  achieving  self- 
sufficiency  rests  with  the  governing 
bodies  of  Indian  tribes  and  in  the 
leadership  of  Native  American  groups. 

•  Development  of  self-sufficiency 
entails  eamomic  progress,  together  with 
establishment  or  improvement  of  social 
systems  which  protect  and  enhance  the 
health  and  well-being  of  individuals, 
families  and  commtmities. 

•  Achievement  of  self-sufficiency  is 
based  on  the  connnunity's  abihty  to 
plan,  organize  and  direct  resources  to 
meet  community  needs  and  goals. 

The  Administration  for  Native 
Americans  bases  its  program  and  policy 
initiatives  on  the  following  three 
program  goals: 

•  To  develop  or  strengthen  tribal 
governments  and  Native  American 
institutions  and  local  leadership  to 
assure  local  control  and  dedsion 
making  over  all  resources. 

•  To  foster  the  development  of  stable, 
diversified  local  economies  and 
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economic  activities  which  provide  jobs, 
promote  economic  well-being,  and 
reduce  dependency  on  social  services. 

•  To  support  efforts  to  develop  local 
access  to,  and  coordination  of,  services 
and  pi^grams  which  safeguard  the 
health  and  well-being  of  people,  and 
which  are  essential  to  a  thriving  and 
self-sufficient  community. 

Project  Goal  and  Objectives 

The  goal  of  this  program 
announcement  is  to  provide  financial 
assistance  to  a  non-profit  American 
Indian  organization  to  support  a 
computerized  jobs/skills/bank. 
Financial  assistance  will  be  provided  for 
a  twenty-seven  month  project  to  operate 
the  jobs/skills/bank  and  provide  job 
placements  in  the  private  sector  and 
public  sector  for  qualified  skilled 
American  Indian  job  applicants.  At  the 
end  of  the  project  period,  ANA  expects 
the  Bank  to  be  self-supporting  and  in 
permanent  operation. 

Applicants  must  indicate  that  the 
proposed  project  will  address  the 
following: 

•  Operation  of  the  computerized  jobs/ 
skills/bank,  which  includes  sending 
preliminary  and  comprehensive 
questionnaires  to  job  applicants, 
entering  the  data  into  the  bank, 
counseling  and  assisting  applicants, 
obtaining  skills  requirements  of 
available  jobs  from  employers  and 
entering  such  data  into  the  bank, 
matching  available  jobs  to  potential 
applicants,  with  a  priority  emphasis  on 
private  sector  job  opportunities. 

•  Recruitment  of  skilled  American 
Indian  applicants  for  the  "skills"  portion 
of  the  bank  through  extensive 
promotional  and  information  activities, 
including  work  with  colleges  and 
universities  with  substantial  numbers  of 
Indian  students. 

•  Extensive  recruitment  of  private 
sector  users  of  the  bank  through 
contacts  with  potential  employers 
nationwide. 

•  Recruitment  of  non-Federal  pubhc 
sector,  and  Federal  agency  users 
through  contacts  with  personnel 
representatives  for  over  100  Federal 
agencies  and  offices  throughout  the 
country,  and  identification  and 
establishment  of  new  contacts  at  other 
Federal,  state  and  local  government 
agencies. 

•  Coordination  with  Federal  Equal 
Opportunity  Recruitment  (FEORP) 
personnel  in  order  to  provide 
information  about  the  bank's  services 
for  these  Federal  activities. 

•  Coordination  with  the  Council  for 
Tribal  Employment  Rights  (formerly 
Tribal  Employment  Rights  Planning 
Conunittee)  to  provide  job  referrals  for 


Indian  tribal  governments  and  economic 
enterprises. 

•  Development  of  a  plan  to  have  the 
bank  become  self-supporting  by  the  end 
of  the  project  period. 

Conditioiu  for  Funding 

The  applicant  must' 

•  Be  a  non-profit  American  Indian 
organization.  Since  the  bank  must  move 
toward  operational  self-support  during 
the  grant  period,  the  grantee  must  plan 
for  and  develop  the  means  to  generate 
income,  so  as  to  no  longer  require  ANA 
support  for  full  operation  of  the  bank  by 
the  end  of  the  project  period. 

•  Have  an  understanding  of  problems 
which  may  be  encountered  in  the 
following  areas: 

— Identifying  employment 
opportunities  in  the  private  and  pubhc 
sectors,  including  working  with  state 
employment  services  agencies 

— Advocacy  for  increased 
employment  for  skilled  American 
Indians 

— Performing  public  relations 
activities  in  support  of  American 
Indians 

— ^Expansion  of  recruitment  activities, 
with  priority  in  the  private  sector 

— Operation  of  chent  placement  and 
development  services 

— Development  of  the  means  for  the 
bank  to  become  self-supporting 

— Operating  a  computerized  data 
system,  and  modifying  associated 
programs  to  refine  or  expand 
capabilities  as  required. 

•  Have  the  computer  capability  as 
detailed  in  the  Application  Kit 

More  specific  details  about  the 
objectives  of  this  program 
announcement  will  be  included  in  the 
Application  Kit 

Notice  of  Meeting 

ANA  will  hold  a  meeting  June  14, 1982 
in  Washington,  D.C.  to  discuss  the 
objectives  of  the  program 
announcement  Tliose  who  wish  to 
attend  may  call  Jan  Hialen.  ANA.  (202) 
245-7730  for  time  and  place  of  the 
meeting. 

Contact  Person 

Applicants  who  wish  further 
clarification  of  this  aimouncement  may 
call  Edwin  Shealy,  ANA  (202)  245-7714. 

Eligible  Applicants 

Non-profit  American  Indian 
organizations  are  eligible  to  apply  for  a 
grant  award  under  this  aimouncement 

Available  Funds 

ANA  expects  to  award  a  single  grant 
in  the  amount  of  $275,000  in  Fiscal  Year 
1982.  The  budget  period  will  be  15 


months  and  the  project  period  will  be  27 
months. 

Refunding  after  the  first  15  months 
will  depend  upon  the  grantee's 
satisfactory  progress,  the  availability  of 
funds,  the  grantee's  compliance  with  the 
Native  American  Programs  Regulations, 
and  the  submission  of  a  quality 
appUcation  in  response  to  ANA's  FY 
1984  Funding  Guidance. 

Grantee  Share  of  Project 

Grantees  must  provide  up  to  20%  of 
the  total  approved  cost  of  the  project 
Grantee  contributions  may  be  in  cash  or 
in  kind,  fairly  evaluated,  including,  but 
not  limited  to,  plant  equipment  and 
services.  The  contributions  must  be 
allowable  under  the  Department's 
applicable  regulations  in  45  CFR  Part  74. 
Subparts  G  and  Q  and  must  be  project 
related. 

Under  certain  circumstances,  some  or 
all  of  the  non-Federal  share  of  the 
project  may  be  waived  by  ANA.  Further 
explanation  is  contained  in  i  1336.52  of 
ANA's  regulations,  which  will  be 
provided  in  the  application  kit 

The  Application  Process 

A  vat  lability  of  application  forms.  In 
order  to  be  considered  for  a  grant  under 
this  program  announcement  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  maimer    -^ 
prescribed  by  ANA.  Clarification  and/or 
explanation  on  the  grant  application 
process  as  well  as  the  application  kit 
containing  the  necessary  forms  may  be 
obtained  bova: 
Department  of  Health  and  Human 

Services,  Administration  for  Native 

Americans,  Room  5300,  North 

Building,  330  Independence  Avenue, 

SW.,  Washington.  D.C.  20201.  Ms. 

Janice  B.  Phalen.  (202)  245-7730, 

Attention:  No.  13612-627. 

Application  submission.  One  signed 
original  and  the  appropriate  number  of 
copies  of  the  grant  application,  including 
all  attachments,  must  be  submitted  to 
the  address  specified  in  the  Application 
Kit 

The  application  shal^be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  agency  and  to  assume  for  the 
agency  the  obligations  imposed  by  the 
terms  and  conditions  of  the  grant  award, 
including  Native  American  Programs 
Rules  and  Regulations. 

A-95  notification  process.  In 
compliance  with  the  Department  of 
Health  and  Human  Services' 
implementation  of  the  Office  of 
Management  and  Budget's  Circular  No. 
A-^5  Revised  (procedures  at  41  FR  2052. 
January  13, 1976),  applicants  who 
request  grant  support  must  prior  to 
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sabmissiaa  of  an  apiriication,  notify 
both  the  State  and  Areawide 
QearinghouMs  of  the  intent  to  apply  for 
Federal  finandal  assistance.  Some  State 
and  Areawrkle  Clearinghouses  provide 
their  own  fonns  for  the  notiHcation  and 
others  use  the  facesheet  (SF-424)  of  the 
application  form.  Applicants  should 
contact  the  appropriate  Qearinghouses 
(listed  at  42  PR  2210,  January  10, 1977) 
for  information  on  how  they  can  meet 
the  A-95  requirements. 

Application  consideration.  The 
Commissioner  determines  the  final 
action  to  be  taken  with  respect  to  each 
grant  ai^lication  for  this  program. 
Applications  which  do  not  conform  to 
this  annooncement  or  are  not  complete 
will  not  be  accepted  for  review,  and 
applicants  will  be  notified  in  writing 
accordingly.  Applications  which  are 
complete  and  conform  to  the 
requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation  by 
qualified  persons.  The  results  of  the 
review  assist  the  Commissioner  in  the 
consideration  of  competing  applications. 
The  Commissioner's  consideration  also 
takes  into  account  the  comments  of  the 
A-95  aearinghouse,  ANA  staff,  and 
other  interested  parties.  The 
Commissioner  makes  grant  awards 
consistent  with  the  purpose  of  the  Act 
the  regulations,  and  the  program 
announcement,  within  the  hmits  of 
funds  available. 

After  the  Commissioner  has  reached  a 
decision  either  to  disapprove  or  to  fund 
a  competing  grant  application, 
unsuccessful  applicants  are  notified  of 
the  decision  in  writing.  Successful 
applicants  are  notified  through  the 
issuance  of  a  Notice  of  Financial 
Assistance  Awarded  which  sets  forth  in 
writing  to  the  recipient  the  amount  of 
funds  awarded,  the  purpose  of  the  grant 
the  terms  and  conditions  of  the  grant 
award,  the  effective  date  of  the  award. 
the  budget  period  for  which  support  is 
given  and  the  amount  of  recipient 
partidpatkm.  It  also  specifies  the  total 
project  period  for  which  support  is 
contemplated. 

Criteria  for  Review  and  Evaluatian 

Competing  grant  applications  will  be 
reviewed  and  evaluated  against  the 
following  criteria:  (100  points) 

(1)  That  the  project  objectives  are 
identical  with  or  are  capable  of 
achieving  the  specific  program 
objectives  defined  In  the  aimouncement 
(10  pointsi 

(2)  Applicant  is  w«U  qulifUd  in 
technical  skiUs  and  experience  to 
perform  tbe  w<vk  required  as  specified  - 
in  the  Conditions  for  Funding  Section. 
(35  points} 


(3)  That  the  proposed  activities  are 
well  developed  and  constitute  a  sotmd 
plan  fcH*  implementation  and  operation 
of  the  jobs/sldlls  bank,  and  a  viable 
plan  for  making  the  bank  self- 
supporting.  (30  points) 

(4)  That  (a)  project  personnel  are  well 
qualified  and  (b)  the  applicant 
organization  has  adequate  facilities  and 
resources.  (15  points) 

(5)  That  the  budget  is  presented  in 
detail,  with  complete  explanation/ 
justification  of  line  items,  and  is  of 
reasonable  cost  to  the  government.  (10 
points) 

Closing  Date  for  Receipt  of  AppBcations 

The  closing  date  for  receipt  of  ail 
applications  under  tiiis  program 
announcement  is  July  23, 1982. 

Mailed  applications.  Applications 
mailed  through  the  U.S.  Postal  Service 
shall  be  considered  as  meeting  the 
deadline  if  they  are  either 

1.  Received  on  or  before  tbe  deadline 
date;  or, 

2.  Sent  by  first  class  mail,  postmarked 
on  or  before  the  deadline  date,  and 
received  in  time  for  submission  to  the 
independent  review  group.  (Applicants 
are  cautioned  to  request  a  legible  MS, 
Postal  Service  postmark  or  to  use 
express  mail  or  certified  or  registered 
mail  and  obtain  a  legibly  dated  mailing 
receipt  from  the  MS.  Postal  Service. 
Private  metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Applications  submitted  by  other 
means.  Applications  submitted  by  any 
means  except  mailing  first  class  through 
the  U.S.  Postal  Service  shall  be 
considered  as  meeting  the  deadline  only 
if  they  are  physically  received  before 
close  of  business  on  or  before  the 
deadline  date. 

Late  applications.  Applications  which 
do  not  meet  the  above  criteria  will  be 
considered  late  apphcations,  and  will 
not  be  considered  in  the  current 
competition. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  13.612  Native  American 
Programs) 

Dated:  April  28. 1982. 

A.  David  LMter. 

Commissioner,  Administration  for  Native 
Americans. 

Approved:  May  18. 1982.  ■ 

Dorcas  R.  Hardy, 

AsBiakmt  Secretary  for  Human  Development 
Services. 

|FR  Dbe.  M-MMO  MM  K»-«e  MS  an) 


Adniiitlab  lUuii  for  Nrtlv  Awnricwn 
Program  AnnouneamMit  13612-828 

agency:  Office  of  Human  Development 
Services.  HHS. 

SUBJECT:  Announcenaent  of  Available 
Fiscal  Year  1982  Financial  Assistance 
for  Native  American  Projects. 

summary:  The  Administration  for  ~ 
Native  Americans  announceS^at 
applications  are  being  accepted  for 
financial  assistance  under  Section  803  of 
the  Native  American  Programs  Act  of 
1974,  Pub.  L  93-644.  as  amended. 
Regulations  covering  this  program  are 
published  in  the  Code  of  Federal 
Regulations  in  45  CFR  Part  1336. 

DATES:  The  closing  date  for  receipt  of  all 
applications  is  July  23. 1982. 

Program  Purpose 

The  purpose  of  the  Administration  for 
Native  Americans  (ANA)  is  to  promote 
social  and  economic  self-sufficiency  of 
American  Indians,  Alaskan  Natives  and 
Native  Hawaiians  through  financial 
assistance,  training  and  technical 
assistance,  and  research,  demonstration, 
and  evaluation  activities  as  authorized 
by  the  Native  American  Programs  Act. 
The  concept  of  self-sufficiency  is 
defined  by  ANA  as  follows: 

Self-sufficiency  is  the  level  of 
development  and  degree  of  ability  in 
which  a  Native  American  community 
can  provide  for  the  needs  of  community 
members  and  pursue  its  own  social  and 
economic  goals. 

•  Responsibility  for  achieving  self- 
sufficiency  rests  with  the'goveming 
bodies  of  Indian  tribes  and  hi  the 
leadership  of  Native  American  groups. 

•  Development  of  self-sufficiency 
entails  economic  progress,  together  with 
establishment  or  improvement  of  social 
systems  which  protect  and  enhance  the 
health  and  welfare  of  individuals, 
families  and  communities. 

•  Achievement  of  self-sufficiency  is 
based  on  the  community's  ability  to 
plan,  organize  and  direct  resources  to 
meet  community  needs  and  goals. 

The  Administration  for  Native 
Americans  bases  its  program  and  policy 
initiatives  on  tbe  following  three 
program  goals: 

(1)  To  develop  or  strengthen  tribal 
governments  and  Native  American 
institutions  and  local  leadership  to 
assure  local  control  and  decision 
making  over  all  rssources. 

(2)  To  foster  the  deveiopmeni  of 
stable,  diversified  local  economies  and 
economic  activities  which  provide  jobs, 
promote  economic  well-being,  and 
reduce  dependency  on  social  services. 
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(3)  To  support  local  access  to,  and 
coordiantion  of,  services  and  programs 
which  safeguard  the  health  and  well- 
being  of  people,  and  which  are  essential 
to  a  thriving  and  self-sufficient 
community. 

Program  Goal  and  Objectives 

The  goal  of  this  program 
announcement  is  to  provide  financial 
assistance  to  Indian  groups  for 
community  apphed  research  to  clarify 
their  status  as  Indians  and  as  tribes 
within  their  States  and/or  with  the 
Federal  government.  Under  the  Social 
and  Economic  Development  Strategies 
(SEDS],  it  is  a  program  objective  of  ANA 
to  support  the  efforts  of  Indian  groups  to 
clarify  their  legal  status  as  Indians  and 
as  tribes  in  relation  to  the  Federal  and/ 
or  State  government. 

The  principal  method  presently  being 
utilized  by  Indian  groups  for  status 
clarification  is  the  Federal 
Acknowledgement  Project  (FAP). 

However,  there  are  other  strategies 
available,  some  perhaps  more 
appropriate,  to  determine  the  legal  and 
sociological  status  of  Indian  groups;  for 
example,  designation  under  the  Indian 
Reorganization  Act  as  a  half  blood 
community  or  State  recognition. 

FAP  guidelines  provide  a  framework 
within  which  such  research  can  best  be 
accomplished. 

Applications  for  projects  should 
indicate  that  the  proposed  project  will 
achieve  or  is  capable  of  achieving  the 
following  objectives: 

•  The  employment  of  an  academic 
and/or  legal  professionals)  to 
undertake  or  assist  in  the  community 
speciHc  research  necessary  for  status 
clarification. 

•  The  completion  of  certain  defined 
interrelated  phases  of  the  research 
necessary  for  an  Indian  group  to  clarify 
its  status. 

•  The  development  of  a  p\An  for 
completion  of  community  specific 
research  for  status  clariflcation 
remaining  at  the  end  of  the  project 
period. 

Project  Consideration 

The  applicant  is  strongly  encouraged 
to  have  an  academic  or  legal 
professional  involved  at  the  beginning  of 
the  development  of  the  application  to 
ensure  that  appropriate  research 
procedures  are  included  in  the 
development  of  project  objectives. 

ANA  is  interested  in  funding  projects 
to  Indian  groups  who  have  indicated  a 
strong  commitment  to  actively  mobilize 
other  resources,  (financial,  academic 
human)  to  participate  in  a  status 
clarification  project. 


Applicants  must  identify  by  source 
and  amount  other  Federal  and  non- 
Federal  resources  available  to  the 
applicant  for  status  clarification  and 
indicate  how  these  resources  will  be 
coordinated  to  accomplish  the  proposed 
project. 

Tlie  applicant  must  not  utilize  ANA 
funds  for  costs  to  recruit  researchers. 
ANA  grants  funds  should  be  expended 
directly  for  the  research  initiative. 

Contact  Person 

Applicants  who  wish  further 
clarification  or  explanation  of  this 
announcement  should  call  Lucille 
Dawson,  Administration  for  Native 
Americans  (202)  245-7714. 

Applicants  may  also  call  or  write  the 
following  two  organizations  for 
clarification  or  assistance  in  developing 
their  application: 

Native  American  Research  Institute 
(NARI).  1026  Westdale  Road. 
Lawrence,  Kansas  66044,  (800)  255- 
6317  (Toll-Free),  Ms.  Katheryn 
Staiano;  Mr.  James  Wherry. 
National  Indian  Luthem  Board  (NILB), 
American  Indian  Tribal  Government 
and  Policy  Consultants,  Inc.,  1803 
Carlisle,  NE.,  Albuquerque,  New 
Mexico  87110.  (505)  266-0615.  Charles 
Blackweli. 

NARI  and  NILE  are  ANA  grantees, 
funded  for  the  purpose  of  mobilizing 
academic  and  financial  resources  for 
Indian  groups  for  status  clarification 
research. 

Eligible  Applicants 

Any  non-recognized  or  terminated 
tribe  which  is  incorporated  as  a  non- 
profit organization,  residing  on  or  near 
their  reservation,  former  reservation  or 
traditional  homeland  is  eligible  to  apply 
for  finacial  assistance  under  this 
program  announcement 

ANA  is  interested  in  funding  Indian 
groups  which  believe  they  should  be 
acknowledged  as  an  Indian  tribe  under 
the  Federal  Acknowledgement  Project 
or  believe  they  have  a  right  to  other 
status  recognition  such  as  designation 
under  the  Indian  Reorganization  Act, 
State  recognition  or  o&er  legal 
designation. 

Available  Funds 

The  Administration  for  Native 
Americans  expects  to  award  $250,000  in 
Fiscal  Year  1982  for  new  projects  under 
this  program  announcement.  It  is 
anticipated  that  up  to  10  grant  awards 
will  be  made,  ranging  between  $20,000 
to  $25,000  per  grant.  The  budget  period 
for  each  grant  award  will  be  17  montiis. 
The  project  period  for  each  grant  will  be 
17  months. 


Grantee  Share  of  Project 

Grantees  must  provide  up  to  20 
percent  of  the  approved  cost  of  the 
project  Grantee  contributions  may  be  in 
cash  or  in  kind,  fairly  evaluated, 
including,  but  not  lixnited  to,  plant, 
equipment,  and  services.  The 
contributions  must  be  project  related 
and  must  be  allowable  under  the 
Department's  applicable  cost  principle 
published  in  45  CFR  Part  74,  Subparts  G 
andQ. 

Under  certain  circumstances,  some  or 
all  of  the  non-Federal  share  of  the 
project  may  be  waived  by  ANA.  Further 
explanation  is  contained  in  §  1336.52  of 
ANA'S  Regulations,  w^ch  will  be 
provided  in  the  application  kit 

The  Application  Process 

Availability  of  application  forms.  In  ' 
order  to  be  considered  for  a  grant  under 
this  program  announcement  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  maimer 
prescribed  by  ANA.  An  application  kit 
containing  the  necessary  forms  may  be 
obtained  from: 

Administration  for  Native  Americans, 
Department  of  Health  and  Human 
Services.  Room  5300,  North  Building, 
330  Independence  Avenue,  SW., 
Washington,  D.C  20201,  Ms.  Janice  R 
Phalen,  (202)  245-773a  Attention:  No. 
13612-82a 

Application  submission:  One  signed 
original  aad  the  appropriate  number  of 
copies  of  the  grant  application,  including 
all  attachments,  must  be  submitted  to 
the  address  specified  in  the  application 
kit. 

The  application  must  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  agency  and  to  assume  for  the 
agency  the  obligations  imposed  by  the 
terms  and  conditions  of  the  grant  awprd, 
including  Native  American  Programs 
Rules  and  Regulations. 

A-95  notification  process.  In 
compliance  vnth  the  Department  of 
Health  and  Human  Services, 
implementation  of  die  Office  of 
Management  and  Budget  Circular  No. 
A-05  Revised  (procedures  at  41  FR  2052, 
January  13, 1976),  Applicants  who 
request  grant  support  must  prior  to 
submission  of  an  application,  notify 
both  the  State  and  Areawide 
Clearinghouses  of  the  intent  to  apply  tat 
Federal  Assistance.  Some  State  and 
Areawide  Clearinghouses  provide  their 
own  forms  for  the  notiflcation  and 
others  use  the  facesheet  (SF-424)  of  the 
application  form.  Applicants  should 
contact  the  appropriate  Clearinghouses 
(listed  at  42  FR  2210.  January  10, 1977} 
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for  information  on  how  they  can  meet 
the  A-95  requirements. 

Application  consideration.  The 
Commissioner,  ANA,  determines  the 
final  action  to  be  taken  with  respect  to 
each  grant  application  for  this  program. 
Applications  which  do  not  conform  to 
this  announcement  or  are  not  complete 
will  not  be  accepted  for  review  and 
appUcants  will  be  notified  hi  writing 
accordingly.  Applications  which  are 
complete  and  conform  to  the 
requirements  of  this  program 
annoimcement  are  subfected  to  a 
competitive  review  and  evaluation  by 
qualified  persons  independent  of  the 
Administration  for  Native  Americans. 
The  results  of  the  review  assist  the 
Commissioner  in  consideration  of 
competing  applications.  The 
Commissioner's  consideration  also 
takes  into  account  the  comments  of  the 
A-95  Clearm^ouse.  the  ANA  staff,  and 
other  interested  parties.  The 
Commissioner  makes  grant  awards 
consistent  with  the  pnrpose  of  the  Act. 
the  regnlations,  and  the  program 
announcement  within  the  hmits  of  funds 
available. 

After  the  Commissiooer  has  reached  a 
decisioo  aitfaer  to  disapprove  or  to  fund 
a  competing  grant  applicatioii, 
unsuccessful  applicants  are  notified  of 
the  decision  in  writing.  Successful 
applicants  are  notified  through  the 
issuance  of  a  Notice  of  Financial 
Assistance  Awarded  which  sets  forth  in 
writing  to  the  recipient  the  amount  of 
funds  awarded,  the  purpose  of  ttie  grant 
the  terms  and  conditions  of  the  grant 
award,  the  effiective  date  of  the  award, 
the  budget  period  for  which  support  is 
given  and  the  amount  of  recipient 
paiticipation.  It  also  specifies  the  total 
project  period  for  which  support  is 
contem^ted. 

uiteria  for  RsviBif  aDO  Evaluation 

Competing  grant  a4>plication8  will  be 
reviewed  and  evaluated  against  the 
following  criteria: 

(1)  That  the  application  evidences 
involvement  and  participatioo  by  an 
academic  or  legal  professiooal  wid  that 
the  identity  of  the  author  of  th« 
application  is  included  with  a  statement 
on  his  or  her  future  connection  with  the 
project  obiedives,  if  a  grant  is  awarded. 
(10  points) 

(2)  That  then  are  letters  or  material 
from  the  academic  and/ or  legal 
commanity  indicating  support  for  the 
project  objectives,  commitment  of  other 
academic  resources  (e.g.,  university 
students  for  additional  researdi,  access 
to  resource  material  academic  review 
and  critique  of  research),  and/or 
additional  descriptive  material  on  the 


historical  and  sociological  aspects  of  the 
tribal  comnumity.  (10  points) 

(3)  That  the  appbcant  provides  a  dear 
description  of  why  it  believes  it  has  a 
right  to  status  designation  either  through 
the  Federal  Acknowledgment  Project 
criteria  or  through  other  status 
designation  criteria.  (20  points) 

(4)  That  the  description  of  the  proiect 
objectives.  especiaUy  the  articulation  of 
the  actual  research  objective,  is  capable 
of  achieving  the  specific  program 
objectives  defined  in  this 
announcement  (20  points) 

(5)  That  the  proposed  procedures 
(activities)  of  the  work  program,  if  well 
executed,  will  achieve  the  intended 
results.  (10  points) 

(6)  That  the  estimated  cost  to  the 
government  is  reasonable  considering 
the  anticipated  results.  (10  points) 

(7)  That  project  personnel  are  or  will 
be  well  qualified,  and  that  the  applicant 
has  or  will  have  adequate  faohties  and 
resources.  (10  points) 

(8)  That  the  applicant  has  indicated 
how  all  present  resources  will  be 
coordinated  with  this  project  and  how 
new  resources  will  b«  mohilized  in  the 
future.  (M  points) 

Closing  Dale  for  Receipt  of  AppKcations 

The  closing  date  for  receipt  of  aD 
applications  under  this  program 
announcement  is  July  23, 1982. 

Mailed  applications.  Applications 
mailed  through  the  US.  Postal  Service 
shall  be  considered  as  meeting  the 
deadline  if  they  are  either: 

1.  Received  on  or  before  the  deadline 
date  or. 

2.  Sent  by  first  class  mail,  postmarked 
on  or  before  the  deadline  date,  and 
received  in  time  for  subnusskin  to  the 
independent  review  group.  (Applicants 
ace  cautioned  to  request  a  legible  MS. 
Postal  Service  postmark  or  to  use 
express  mail  or  certified  or  le^stered 
mail  and  obtain  a  legibly  dated  mailing 
receipt  from  the  US.  Postal  Service. 
Private  metecad  poatmarka  shall  not  be 
acceptable  as  proof  of  tiowly  mailing.) 

Applications  submitted  by  other 
means.  Applications  sufaniitted  by  any 
means  except  mailing  first  class  through 
the  U.S.  Postal  Service  shall  be 
considered  as  meeting  the  deadline  only 
if  they  are  physically  received  before 
close  of  business  on  or  before  the 
deadline  date. 

Late  appiicadonM.  Applications  which 
do  not  meet  these  crite^  are 
considered  late  af^ilications  and  wiU  not 
be  considered  in  the  current 
competition. 

(Catalog  of  Fsderal  Domestie  Assistance 
Pragram^  Nnmber  13.012  Netfve  Aaierican 
Programs) 


Dated:  April  29, 1982. 

A.  David  Lastar. 

Commissioner,  Administration  for  Native 
Ameridans. 

Approved:  May  18, 1982. 
Dorcas  R.  Hardy, 

Assistant  Secretary  for  Human  Development 
Services. 
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Administration  for  Native  Americans 
Program  Annotmcement  13612-829 

agency:  Office  of  Human  Development 
Services,  HHS. 

StIBJECT:  Annotmcement  of  Availability 
of  Fiscal  Years  1982  and  1983  Financial 
Assistance  for  Native  American 
projects. 

SUMMARY:  The  Administration  for 
Native  Americans  announces  that 
applications  are  being  accepted  for 
financial  assistance  under  Section  803  of 
the  Native  American  Programs  Act  of 
1974,  Pub.  L.  93-«44  as  amended. 
Regulations  covering  this  program  are 
published  in  the  Code  of  Federal 
Regulations  in  45  CFR  Part  1336^ 

DATE:  Closing  date  for  receipt  of  all 
applications  nndet  this  program 
announcement  is  July  23, 1962. . 

Prograns  Purpose 

The  purpose  of  the  Administration  for 
Native  Americans  (ANA)  is  to  promote 
social  and  economic  self-sufficiency  of 
American  Indiana,  Alaskan  Natives  and 
Native  Hawaiians  through  financial 
assistance,  training  and  technical 
assistance  and  research,  demonstration, 
and  evaluation  activities  as  authorized 
by  the  Native  American  Programs  Act. 
The  concept  of  self-sufficiency  ia    , 
defined  by  ANA  as  follows: 

Self-sufficient^  is  the  level  of 
development  and  degree  of  ability  in 
which  a  Native  American  cooumuiity 
can  provide  for  the  needs  of  oonuDunity 
members  and  pursue  its  own  social  and 
economic  goals. 

•  Responsibility  for  achieving  self- 
sufficiency  rests  with  the  goveiBiii^ 
bodies  of  Indian  tribes  and  in  the 
leadership  of  Native  Aaierican  ^nops. 

•  Development  of  self-sufficiency 
entails  economic  progress,  togetfier  with 
establishment  or  improvement  of  social 
systems  which  protect  and  enhance  the 
heahh  and  well-being  of  individuals, 
families  and  oomnnmities. 

•  Achievement  of  self-stifficiency  is 
based  on  the  coRHnnnity's  abtlity  to 
plan,  organize  and  direct  resources  to 
meet  community  needs  and  goals. 
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In  order  to  accomplish  its  mission. 
ANA  has  established  three  broad 
program  goals  as  follows: 

(1)  To  develop  or  strengthen  tribal 
and/or  community  institutions  and 
Native  American  leadership  to  assure 
local  control  and  decision-making  over 
all  resources. 

(2)  To  foster  development  of  stable, 
diversified  local  economies  and 
economic  activities  which  provide  jobs, 
promote  economic  well-being  and 
reduce  dependency  on  social  services. 

(3)  To  support  efforts  to  develop  local 
access  to  and  coordination  of  projects 
and  services  which  are  necessary  to 
achieve  balanced  social  and  economic 
development,  which  safeguard  the 
health  and  well-being  of  Native 
American  people,  and  which  are 
essential  to  a  thriving  self-su^icient 
community. 

The  overall  strategy  followed  by  ANA 
in  the  accomplishment  of  these  goals  is 
centered  on  supporting  tribal 
governments  and  other  Native  American 
organizations  in  the  development  and 
implementation  of  community-based, 
long-term  social  and  economic 
development  strategies  (SEDS]  aimed  at 
promoting  the  self-sufficiency  of  their 
own  communities.  This  strategy  is  based 
on  two  fundamental  principles: 

(1)  That  the  local  community  and  its 
leadership  are  responsible  for 
determiniog  their  own  needs,  setting 
priorities,  planning  and  implementing 
programs  aimed  at  satisfying  those 
needs;  the  unique  mix  of  socio- 
economic,  political  and  cultiu'al  factors 
operating  in  each  community  make  this 
a  necessity;  only  the  local  community  is 
in  a  position  to  apply  its  own  cultural 
values,  and  weigh  the  trade-offs  in 
deciding  on  various  strategies  and 
programs  which  invariably  have  socio- 
cultural  as  well  as  economic 
consequences. 

(2)  lliat  economic  and  social 
development  are  inter-related,  ^nd  that 
development  in  one  area  should  be 
balanced  with  development  in  the  other, 
in  order  to  enhance  self-sufficiency. 
Without  a  careful  balance  of  the  two. 
serious  dislocations  may  result  that  can 
jeopardize  all  of  a  community's 
development  efforts.  It  is  now  an 
accepted  premise  that  an  expansion  of 
social  services,  without  a  concomitant 
strengthening  of  incentives  for 
employment  and  economic 
development  will  invariably  lead  to 
greater  dependency;  conversely, 
inadequate  social  services  can  seriously 
impede  efforts  aimed  at  increased 
productivity  and  economic  development. 

The  fundamental  task  which  Native 
American  communities  face  is  that  of 
building  an  enduring  social  and 


economic  foundation  in  keeping  with 
local  needs,  resources  and  culhiral 
values.  This  goal  is  impeded  by 
underdevelopment  or  inaccessibility  of 
human,  natural  and  financial  resources 
at  all  levels  of  the  public  and  private 
sector — as  these  resources  relate  to 
Native  American  needs.  Social  and 
economic  problems  are  characterized 
by: 

•  Inadequate  development  of  tribal 
governments,  community  institutions 
and  Native  American  leadership  to 
assume  the  roles  they  must  play  in 
controlling  and  directing  development 
toward  social  and  economic  self- 
sufficiency: 

•  Inaccessible,  fragmented  and 
uncoordinated  services  at  all  levels  of 
government — tribal,  state  and  federal- 
resulting  in  a  social  service  base  for 
Native  Americans  which  is  insufficient 
to  support  and  advance  economic 
development: 

•  Non-existent  or  infrequent  linkages 
with  the  private  sector  economy  and 
social  service  systems;  and, 

•  Undeveloped  or  underdeveloped 
local  economies  so  lacking  in 
diversification  that  they  cannot  provide 
the  jobs,  the  economic  stability  or  the 
foundation  for  economic  progress  which 
would  increase  individual  productivity 
and  reduce  dependence  on  welfare 
services. 

Background 

Many  Native  American  communities 
are  characterized  by  high 
unemployment  low  income  and 
economic  stagnation  which  impede 
economic  and  social  progress.  As  a 
result  Native  Americans  rank  at  or  near 
the  bottom  of  virtually  every  measure  of 
economic  and  social  well-being,  and 
have  done  so  for  generations.  Native 
Americans  have  the  highest  incidence  of 
poverty,  the  most  unemployment  the 
least  schooling  and  the  poorest  health 
when  compared  to  other  Americans. 
While  numerous  Federal  efforts  have 
been  made  to  address  these  conditions, 
their  focus  in  the  past  has  generally 
been  on  the  direct  provision  of  services 
and  income  maintenance.  All  too  often, 
the  effect  of  this  approach  has  been  to 
increase  the  community's  dependence 
on  public  sector  assistance. 

ANA  recognizes  that  lasting  social 
improvement  can  only  be  realized  when 
a  community  has  a  stable  economic 
base  from  which  to  provide  support  to 
its  members.  The  pMosophy  that 
economic  development  is  a  prerequisite 
to  social  well  being  is  not  new. 
However,  efforts  to  encourage  economic 
development  have  not  always  been 
implemented  in  a  maimer  which 
enhances  social  well  being  in  the  locale 


in  which  economic  investments  have 
been  made.  In  many  cases  large 
corporations  have  made  short-term 
investments  in  reservation  communities, 
often  to  develop  a  natural  resource.  This 
activity  may  lead  to  higher  income  and 
employment  on  the  reservation  in  the 
short  term.  However,  when  the  resource 
is  depleted,  it  becomes  apparent  that  the 
conununity  has  not  realized  any  long- 
term  gains.  Development  of  a 
continuing,  self-sustaining  reservation 
economy  has  not  taken  place. 

Another  factor  which  has  inhibited 
the  establishment  of  diversified  local 
economies  for  many  Native  American 
communities  has  been  the  emphasis  on 
job  creation  for  its  own  sake.  Many 
Native  American  communities  which 
participated  extensively  in  Federal  jobs 
programs  have  found  that  as  a 
consequence,  community  employment  is 
disproportionately  reliant  upon  public 
sector  financing.  This  approach 
effectively  limits  both  the  level  and 
impact  of  the  employment  created 
Future  efforts  to  encourage  community 
development  should  be  concerned  widi 
establishing  diversified  economies 
through  which  private  sector  investment 
is  a  significant  source  of  job  creation. 

Program  Goal  and  Objective 

The  goal  of  this  program 
announcement  is  to  assist  Indian  tribes 
and  Native  American  organizations  to 
plan,  develop  and  (q>erate  financial 
institutions  to  encourage  and  invest  in 
the  business  and  economic  development 
of  Native  American  communities. 

Federal  programs  for  Native  American 
communities  generally  have  not  focused 
on  establishing  a  resource  base  for 
community  investment  and 
development  At  present  many  Native 
American  communities  do  not  have 
sufficient  capital  or  incentives  to 
encourage  business  development  and 
promote  community  growdt 

As  part  of  ANA's  strategy  to  promote 
the  creation  of  diversified  economies 
which  enhance  community  social  and 
economic  well-being  and  reduce 
individual  and  community  dependency 
on  social  services,  the  financial 
institutions  developed  under  this 
announcement  are  expected  to  provide 
capital  investments  for  community 
enterprise  and  to  provide  technical  and 
managerial  assistance  to  diose 
enterprises  which  they  capitalize.  The 
institutions  may  be  tribal  regional  or 
nationa  in  scope. 

The  development  of  such  financial 
institutions  is  intended  to  help  promote 
economic  diversity  both  in  types  of 
enterprise  and  ownersh^)  and  control  A 
wide  range  of  financial  entities  may  be 
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established  under  this  program 
announcement,  including,  but  not 
limited  to: 

•  Development  Funds  or  Banks. 

•  Business  and  Industrial 
Development  Companies. 

•  Rural  Loan  Funds. 

•  Urban  Development  Corporations. 

•  Revolving  Loan  Funds. 

•  Community  Credit  Corporations. 

•  Venture  Capital  Funds. 

In  order  to  achieve  the  program 
objectives  above,  applicants  must 
demonstrate  their  ability  to  establish 
financial  institutions  which  can  gain 
access  to  capital  markets  and  leverage 
pubUc  and  private  assets  for  the 
creation  of  enterprises  which  promote 
social  and  economic  self-sufficiency. 
Enterprises  supported  by  these  Snancial 
institutions  may  be  of  various  types, 
including,  but  not  limited  to: 

•  Individual  businesses  (partnerships, 
sole  proprietorships  and  corporations). 

•  Tribal  Enterprises. 

•  Redevelopment,  Community 
Revitalization  or  Economic 
Development  projects. 

•  Local  Development  Companies. 

•  Community  Development 
Corporations. 

•  Cooperatives  and  joint  ventures. 

•  Equipment  Leasing  Companies. 
Successful  applicants  will  establish 

financial  institutions  which  will  invest 
in  enterprises  which  improve  the 
community's  scooomie  infrastmctuie, 
attract  privats  investments,  create 
permanent  jobs,  and  encourage 
economic  self-sufficiency.  Successful 
applicants  will  plan  to  engage  in 
projects  that  will  produce  economic 
growth  c(Misi8tent  with  the  balanced 
social  and  economic  development 
strategies  of  the  communities  served. 
Since  the  economic  base  of  Native 
American  communities  varies  greatly,  it 
is  anticipated  that  financial  institutions 
which  are  established  under  this 
program  will  invest  in  a  variety  of 
enterprises,  including  manufacturing, 
commercial,  construction,  farming,  retail 
and  service  businesses.  The  scope  of 
business  activity  of  these  enterprises 
does  not  have  to  be  limited  to  the 
geographic  confines  of  the  community. 
Thus,  a  tribal  enterprise  might  be 
located  on  or  off  the  reservation  and 
may  conduct  its  business  beyond  the 
reservation  boundaries.  This  program  is 
not  intended  to  result  in  the 
establishment  of  financial  institutions 
whose  primary  activity  is  Hie  provision 
of  consumer  credit 

The  apphcant  most  address  the 
following: 

•  The  netwe.  scope  md  causes  of 
capital  constndrats  in  the  communities  to 
be  served  by  the  proposed  mstrtution. 


and  that  the  activities  of  the  proposed 
institution  relate  to  the  overall  social 
and  economic  develpment  of  those 
communities. 

•  The  type  of  financial  institution 
proposed,  the  method  proposed  to 
capitalize  its  operations  and  a  plan  for 
capitalization  of  the  "fund". 

Since  ANA  support  can  only  be  for 
startup  and  initial  operating  expenses. 
ANA  funds  may  not  be  used  to 
capitalize  the  loan  or  investment  fund. 
Therefore,  the  applicant  must  develop  a 
specific  plan  for  capitalization  of  the 
"fund."  Capital  sources  can  include 
tribal,  public  and  private  sector 
resources  but  the  applicant  should 
capitalize  at  least  50%  of  the  proposed 
financial  institution  from  private  and/or 
tribal  resources. 

•  The  role  and  involvement  of  local 
banks  and  private  industry. 

Proposed  method  of  administration, 
including: 

•  A  program  design  which  briefly 
describes  the  business  and  ownership 
types  to  be  supported:  anticipated 
methods  of  financing,  including 
minimum  and  maximum  levels  of 
financing:  acceptable  use  of  proceeds; 
terms  and  conditions  of  financing;  types 
of  required  collateral. 

•  The  method  of  delivery  and  source 
of  support  services  to  the  enterprises 
such  as  technical  assistance, 
management  services  and  training. 

•  How  the  institution  will  meet 
licensure  and  regulatory  requirements  of 
State  and  Federal  government  agencies. 

•  Proposed  method  of 
recapitalization. 

Contact  Person 

Applicants  who  wish  further 
clarification  of  this  announcement  may 
call  Ms.  Caryl  Holiber.  ANA. 
Washington.  D.C.  (202)  245-7727. 

Nodce  of  Meeting 

ANA  will  hold  a  meeting  June  14, 1982 
in  Washington,  D.C  to  discuss  the 
objectives  of  the  program 
announcement  lliose  who  wish  to 
attend  should  call  Jan  Phalen.  ANA. 
(202]  245-7730  for  time  and  place  of  the 
meeting. 

Eligible  Applicants 

The  followring  are  eligible  to  apply  for 
a  grant  award  under  this  anaoancement* 

•  Indian  tribes  and  tribal  consortia. 

•  Alaskan  Native  villages  and 
regional  corporations  established  by  the 
Alaska  Native  Claims  Settlement  Act 

•  Non-profit  Native  Hawaiian 
organizations. 

•  Non-profit  Indian  organizationB, 
urban,  rural,  regional  or  national  in 
scope. 


Available  Funds 

ANA  expects  to  award  $1  million  in 
Fiscal  Years  1982  and  1983  for  new 
projects  under  this  announcement.  It  is 
anticipated  that  5-7  grant  awards  will 
be  made.  The  project  period  may  be  up 
to  3  years.  The  initial  budget  period  will 
be  15  months.  Refunding  after  the  first 
budget  period  will  depend  on 
availability  of  funds,  the  grantee's 
satisfactory  progress,  compliance  with 
the  Native  AJmerican  Programs 
Regulations  and  the  submission  of  a 
quality  application  which  must  include: 

•  An  operational  plan  v^ch  indicates 
the  institution's  lending  policies,  loan  or 
investment  servicing  procedures  and 
plan  for  recapntalization. 

•  A  financial  projection  which 
indicates  estimated  income  and 
expenses  for  three  years,  cash  flow 
projections  showing  paid  in  capital, 
capital  mix,  loss  ratios,  reserves  and 
cumulative  cash  flow. 

•  Pro  forma  balance  sheets  for  the 
institution. 

Grantee  Share  of  Project 

Grantees  must  provide  up  to  20%  of 
the  total  approved  cost  of  the  project 
Grantee  contributions  may  be  in  cash  or 
in  kind,  fairly  evaluated,  including,  but 
not  hmited  to,  plant  equipment  and 
services.  The  contribution  nmst  be 
allowable  under  the  Department's 
applicable  regulations  in  45  CFR  Part  74. 
Subparts  G  and  Q  and  OMist  be  project 
related.  Applicants  are  encouraged  to 
provide  a  cash  contribution  as  the  non- 
Federal  share. 

Under  certam  circumstances,  some  or 
all  of  the  non-Federal  share  of  the 
project  may  be  waived  by  ANA.  Further 
explanation  is  contained  in  §  1336.52  of 
ANA's  regulations  which  will  be 
provided  in  the  application  kit 

The  Application  Process 

Availability  of  application  forma,  la 
order  to  be  considered  for  a  grant  under 
this  program  announcement  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
prescribed  by  ANA.  Clarification  and/or 
explanation  on  the  grant  application 
process  as  well  as  an  aj^lication  kit 
containing  the  necessary  forms  may  be 
obtained  from:  Department  of  Health 
and  Human  Services,  AdrainiBtration  for 
Native  Americans,  Room  5300.  North 
Building,  330  Independence  Avenue, 
SW.,  Washington,  D.C.  20201,  Ms.  Janice 
B.  Phalen,  (202)  245-7730.  Attention:  No. 
13612-829. 

Application  sabmisston:  One  signed 
original  and  the  appropriate  number  of 
copies  of  the  grant  application,  including 
all  attachments,  must  be  submitted  to 
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the  address  specified  in  the  application 
kit. 

.  The  application  shall  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  agency  and  to  assume  for  the 
agency  the  obligations  imposed  by  the 
terms  and  conditions  of  the  grant  award, 
including  Native  American  Programs 
Rules  and  Regulations. 

A-95  notification  process.  In 
compliance  with  the  Department  of 
Health  and  Human  Services' 
implementation  of  the  Office  of 
Management  and  Budget  Circular  No. 
A-95  Revised  (procedures  at  41  FR  2052, 
January  13. 1976),  applicants  with  the 
exception  of  Federally  recognized  tribes, 
who  request  grant  support  must,  prior  to 
submission  of  an  application,  notify 
both  the  State  and  Areawide 
Clearinghouses  of  the  intent  to  apply  for 
Federal  financial  assistance.  Some  State 
and  Areawide  Clearinghouses  provide 
their  own  forms  for  the  notification  and 
others  use  the  facesheet  (SF-424)  of  the 
application  form.  Applicants  should 
contact  the  appropriate  Clearinghouses 
(listed  at  42  FR  2210,  January  10, 1977) 
for  information  on  how  they  can  meet 
the  A-95  requirements. 

Application  consideration.  The 
Commissioner  determines  the  final 
action  to  be  taken  with  respect  to  each 
grant  application  for  this  program. 
Applications  which  do  not  conform  to 
this  announcement  or  are  not  complete 
will  not  be  accepted  for  review  and 
applicants  will  be  notified  in  writing 
accordin^y.  Applications  which  are 
complete  and  conform  to  the 
requirements  of  this  program 
announcement  are  subjected  to  a 
competitive  review  and  evaluation  by 
qualified  persons.  The  results  of  the 
review  assist  the  Commissioner  in  the 
consideration  of  competing  applications. 
The  Commissioner's  consideration  also 
takes  into  account  the  comments  of  the 
A-95  Clearinghouse,  ANA  staff,  and 
other  interested  parties.  The 
Commissioner  makes  grant  awards 
consistent  with  the  purpose  of  the  Act, 
the  regulations,  and  the  program 
announcement  within  the  limits  of  funds 
available. 

After  the  Commissioner  has  reached  a 
decision  either  to  disapprove  or  to  fund 
a  competing  grant  application, 
unsuccessful  applicants  are  notified  of 
the  decision  in  writing.  Successful 
applicants  are  notified  through  the 
issuance  of  a  Notice  of  Financial 
Assistance  Award  which  sets  forth  in 
writing  to  the  recipient  the  amount  of 
funds  awarded,  the  purpose  of  the  grant, 
the  terms  and  conditions  of  the  grant 
award,  the  effective  date  of  the  award, 
the  budget  period  for  which  support  is 
given  and  the  amount  of  recipient 


participation.  It  also  specifies  the  total 
project  period  for  which  support  is 
contemplated. 

Criteria  For  Review  and  Evahiatimi 

Competing  grant  applications  will  be 
reviewed  and  evaluated  against  the 
following  criteria:  (100  points) 

1.  The  overall  application  is 
consistent  with  the  ANA  program 
objectives  as  described  in  this  program 
announcement  (5  points) 

2.  The  applicant  demonstrates  the 
need  for  a  financial  institution  by 
indicating  the  nature,  scope  and  cause 
of  capital  constraints  in  the  communities 
to  be  served  and  how  the  proposed 
financial  institution  will  address  those 
contraints.  (10  points) 

3.  The  proposed  activities  are  well- 
defined  and.  if  well  executed,  will 
achieve  the  intended  results.  If  technical 
assistance  is  needed,  a  plan  is  provided 
which  indicates  the  type,  amount  source 
and  cost  of  technical  assistance  to  be 
obteiined.  (10  points) 

4.  The  applicant  demonstrates  that 
the  activities  of  the  proposed  financial 
institution  are  consistent  with  the  social 
and  economic  development  strategies  of 
the  communities  to  be  served.  (10 
points) 

5.  liie  applicant  adeqilately  describes 
the  type  of  financial  institution 
proposed,  including:  (20  points) 

a.  The  business  and  ovynership  types 
to  be  supported;  anticipated  methods  of 
financing,  including  minimum  and 
maximum  levels  of  finanring;  acceptable 
uses  of  proceeds;  anticipated  terms  and 
conditions  of  financing;  and  anticipated 
types  of  required  collateraL 

b.  Anticipated  method  of  deUvery  and 
source  of  support  services  to  the 
enterprises,  such  as  technical 
assistance,  management  services  and 
training. 

c.  How  the  institution  will  meet 
licensure  and  regulatory  requirements  of 
State  and  Federal  agencies. 

6.  The  applicant  has  an  acceptable 
plan  for  capitalization  of  the  loan/ 
investment  fond.  The  role  and 
involvement  of  local  banks  and  private 
industry  is  explained  and  letters  of 
interest  from  potential  investors  are 
included  in  the  application.  The 
proposed  method  of  recapitalization  is 
addressed.  (20  points) 

7.  Proposed  personnel  and 
consultants  are  qualified  as 
demonstrated  by  resumes  and/or 
position  descriptions.  Experience  should 
include  development  and/or  operation 
of  financial  institutions,  including 
commercial  lending,  loan  packai^ng. 
delivery  of  business  services, 
investments  and  banking.  (20  points) 


8.  The  proposed  budget  is  fully 
justified  and  costs  are  reasonable  to  the 
Federal  government  (5  points) 

Closing  Date  For  Receipt  of  Application 

The  closing  date  for  receipt  of  all 
applications  under  this  program 
announcement  is  July  23, 1962. 

Mailed  applications.  Applications 
mailed  throiigh  die  U.S.  Postal  Service 
shall  be  considered  as  meeting  the 
deadline  if  they  are  either 

1.  Received  on  or  before  die  deadline 
date;  or, 

2.  Sent -by  first  class  mail  postmarked 
on  or  before  the  deadline  date,  and 
received  in  time  for  submission  to  die 
independent  review  group.  (Applicants 
are  cautioned  to  request  a  legible  U.S. 
Postal  Service  postmark  or  to  use 
express  mail  or  certified  or  registered 
mail  and  obtain  a  legibly  dated  m^iiling 
receipt  from  the  U.S.  Postal  Service. 
Private  metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

Applications  submitted  by  other 
means.  Applications  submitted  by  any 
means  except  mailing  first  class  through 
the  U.S.  Postal  Service  shall  be 
considered  as  meeting  the  deadline  only 
if  they  are  physically  received  before 
close  of  business  on  or  before  the 
deadline  date. 

Late  applications.  Applications  wfaidi 
do  not  meet  these  criteria  are 
considered  late  applications  and  will  not 
be  considered  in  the  current 
competition. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  13.612  Native  American 
Programs] 

Dated:  April  26. 1982. 

A.  David  Lester, 

Commissioner,  Administration  for  Native 
Americans. 

Approved:  May  18. 1982. 

Dorcas  R.  Hardy, 

Assistant  Secretary  for  Human  Development 
Services. 

(FR  Doc  n-l«a2  Filed  fr-a-tt  MS  a^ 
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Office  of  the  Secretary 

Statement  of  Organization,  FunctkMW, 
and  Delegations  of  Auttiortty 

Part  A  Chapter  AHP  (Office  of 
Personnel)  of  the  Statement  of 
Organization.  Functions  and  Delegations 
of  Audiority  (45  FR  7229a  October  31, 
1980)  is  amended  to  change  the  name  of 
the  Committee  Management  Staff  to  the 
Division  of  Committee  Management  and 
to  redescribe  the  functions  of  the  office. 
Beginning  at  Section  AHPEL  substitute 
the  following  paragraph: 
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The  Division  of  Committee 
Management  formulates  and  oversees 
the  implementation  of  Department-wide 
policies,  regulations,  and  procedures 
governing  the  establishment, 
management,  continuation  or 
termination  of  all  HHS  Federal  advisory 
committees  and  the  appointment  of 
members  thereto.  Provides  technical 
advice  and  assistance  to  OPDIV  and 
STAFFDIV  staff  and  to  Committee 
Management  Officers  with  respect  to 
committee  rosters  and  reports  required 
by  statute  or  requested  by  the  Secretary, 
the  Congress,  General  Services 
Administration,  and  the  Office  of 
Management  and  Budget  Serves  as 
liaison  with  other  Federal  agencies,  the 
Congress  or  other  outside  organizations 
on  advisory  committee  matters.  Insures 
that  the  provisions  of  section  552  of  Title 
5,  United  States  Code,  and  other 
applicable  regulations  are  carried  out 
with  respect  to  the  reports,  records  and 
other  papers  of  advisory  committees  of 
the  Department 

Dated  May  14. 1962. 
RtduDil  &  Scfawaiker. 

Secretary. 

[FR  Doc.  <Z-1407«  PtM  S-21-8Z: »«  am) 
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DEPARTIHENT  OF  THE  MTERiOR 

Bureau  of  Land  tianagemaot 

Gkilf  of  Mexico  Outer  Continental  Shelf 
on  and  Gaa  Leasing;  Amendment  to 
the  Notice  of  Intent  To  Prepare  a 
Regional  Environmental  Impact 
Statement  for  the  Gulf  of  Mexico 

In  the  June  8, 1981,  issue  of  the  Federal 
Register  (Vol.  46.  Na  109).  there  was  a 
Notice  of  Intent  by  the  Bureau  of  Land 
Management  to  prepare  a  regional 
environmental  impact  statement  (EIS) 
for  the  Gulf  of  Mexico.  The  notice 
identified  the  proposed  major  Federal 
action  in  the  regional  EIS  as  the  sale  of 
leases  for  all  Golf  of  Mexico  (GOM)  sale 
areas  included  on  the  5- Year  OCS  Oil 
and  Gas  Leasing  Schedule.  The  notice 
did  not  identify  the  specific  proposed 
lease  sales  involved. 

The  purpose  of  this  amendment  to  the 
above  mentioned  Notice  of  Intent  is  to 
clarify  spedfically  which  lease  sales 
will  be  included  in  tha  regional  BIS. 

The  regional  EIS  will  discuss  the  total 
devalopment  of  oil  and  gas  resources  in 
the  Gulf  of  Mexico  which  could  occur  as 
a  result  of  all  the  lease  sales  included  on 
the  5- Year  OCS  Oil  and  Gas  Leasing 
Schedule.  The  regional  ELS  will  also 
specifically  address  Solas  72. 74.  and  79. 

The  proposed  action  in  the  regional 
EIS  will  be  to  ofEat  for  sale  all  unleased 


blocks  within  the  Central  Gulf  of  Mexico 
OCS  piaiming  area  (Sale  72),  the 
Western  Gulf  of  Mexico  OCS  planning 
area  (Sale  74),  and  the  Eastern  Gulf  of 
Mexico  OCS  planning  area  (Sale  79).  In 
addition  to  the  proposed  action, 
alternatives  may  include  delay  of  the 
sale,  no  action,  and  modification  of  the 
proposal  by  deletion  of  certain  blocks 
for  specific  reasons,  such  as  biological, 
national  security,  etc. 

The  scoping  process  has  been  and  will 
continue  to  be  carried  out  in  the  manner 
noted  in  the  June  8, 1981,  Notice  of 
Intent 

Further  information  about  this 
regional  EIS,  or  comments  on  the  issues 
to  be  addressed  therein,  should  l>e 
brought  to  the  attention  of  Mr.  Jack  Holt 
Regional  EIS  Coordinator, 
Environmental  Assessment  Division. 
New  Orleans  OCS  Office,  Suite  841,  500 
Camp  Street,  Hale  Boggs  Federal 
Building.  New  Orleans,  Louisiana  70130. 
telephone  504-589-6541. 

Dated:  May  12. 1982. 
James  M.  Paiker. 

Acting  Director,  Bureau  of  Land  Management. 

|FR  Doc.  82-14040  Piled  S-Zl-42:  »49  am) 
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Southern  Caltfomia  Outer  Continental 
Shelf  OH  and  Qas;  Ment  To  Prepare  an 
Environmental  Impact  Statement  for 
Propoeed  OCS  OH  and  Gaa  Lmm*  Sale 
No.  80 

Pursuant  to  §  1501.7  of  the  Regulations 
for  Implementing  the  Procedural 
Provisions  of  the  National 
Environmental  Policy  Act  of  1960,  the 
Bureau  of  Land  Management's  Pacific 
Outer  Continental  Shelf  Office  is 
announcing  its  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  the  offshore  oil  and  gas  leasing 
proposal  known  as  OCS  Sale  No.  80. 
This  proposed  sale  is  tentatively 
scheduled  for  January  1984. 

A  call  for  Nominations  and  Comments 
will  soon  be  issued  and  will  announce 
that  the  entire  Southern  California  OCS 
Planning  Area  as  described  in  the  March 
la  1982  Federal  Register  (47  FR  54), 
pages  11980  through  11985,  will  be 
available  for  consideration  for  leasing. 
Following  public  response  to  the  Call  for 
Nraninations  and  Comments,  the 
Department  of  the  Interior  will  identify 
the  area  proposed  for  leasing.  The  EIS 
analysis  will  focus  on  the  area  having 
oil  and  gas  potential  and  analyze  the 
potential  environmental  effects  of 
leasing  in  this  identified  ares.  Possible 
alternatives  to  be  considered  in  the 
environmental  impact  statement  include 
options  to  modify,  delay,  or  withdraw 
the  ptofMMed  le«w  ofi^ring.  The  EIS  will 


also  include  an  environmental 
description  of  the  entire  planning  area  in 
order  to  provide  the  best  available       t 
information  for  decisionmaking. 

This  announcement  is  being  made  at 
this  time  in  order  to  take  full  advantage 
of  the  scoping  process  and  to  determine 
which  issues  will  be  treated  in  the  EIS. 
The  scoping  process  for  this  action  will 
inblude  a  mailing  to  interested  parties  of 
a  pamphlet  that  identifies  significant 
issues.  Scoping  meetings  will  be 
conducted  if  responses  to  this  mailing 
indicate  that  there  is  a  need  to  further 
discuss  possible  issues  and  alternatives 
to  be  addressed  in  the  EIS. 

Questions  concerning  this  proposed 
action  and  the  environmental  impact 
statement  should  be  addressed  to  John 
Lane,  Chief,  Environmental  Assessment 
Division,  Pacific  Outer  Continental  Shelf 
Office.  1340  W.  Sixth  Street  Los 
Angeles,  California  90017,  telephone 
(213)  688-6714. 

Dated:  May  12, 1882. 
fame*  M.  Parker, 
Acting  Director,  Bureau  of  Land  Manogement 

|FR  Doc  8Z-I4M1  Flhd 
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[Serial  No.  I-0421«] 

Idaho;  Partial  Termination  of  Proposed 
Withdrawal  and  Reaarvation  of  Landa 

May  17. 1982. 

Notice  of  an  application,  serial 
number  1-04218,  for  withdrawal  and 
reservation  of  lands  was  published  as 
Federal  Register  Document  No.  57-0773 
on  page  9437  of  the  issue  for  November 
26, 1957.  The  applicant  agency  has 
cancelled  its  appHcation  insofar  as  it 
involved  the  lands  described  below. 
Therefore,  pursuant  to  the  regulations 
contained  in'43  CFR.  Subpart  2091.  such 
land  will  be  at  7:45  a.m.,  on  June  22. 
1982,  relieved  of  the  segregative  effect  of 
the  above-mentioned  application. 

The  lands  involved  in  this  notice  of 
termination  are: 

Clearwater  Natioiial  Forast 

Boise  Meridian 

T.  34  N..  R.  6  E..  B.M.,  Idaho. 
Sec.  1.  lots  1,  2,  SEV4NEV4,  EV4SBV4: 
Sec.  12.  E%NEWi,  NEViSEV*.  BViSEViSEV^ 
S«c  13,  W^4WV4NW%NWV«.  (Lewis  « 

Clark  Cainp  and  Comer  Canp); 
Sec.  14.  EV^^NEVtNEV^  (Uwis  ft  Claric 

Camp  and  Comer  Caapje 
Sec.  22.  SEWSWV^SWVt:  (Cedar  Groye 

Campground): 
Sec.  27.  NWVtSE^.  (Fas  Creek 

Campground). 
T.  35  N..  R.  6  E..  B.M.,  Idaho. 
Sec.  10.  SMiSEV^NWWNEy*.  SV4SW%N 

E^NEV*.  NWViiSEy4NEV4.  NE%SWV4N 

Ey4  (Dutchman  Campground); 
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Sec.  20.  W\4WViSW%SE%,  EV^EHS 
Ey4SWV4;  (Dodge  Campground); 

Sea  25.  E^EVi: 

Sec.  36,  EViNEV«,  SW^^NEVi.  SEM. 
T.  35  N.,  R.  7  R.  B.M..  Idaho. 

Sec.  17,  NViNEV*.  SWy«NEy4,  SEV4MWy4. 
NViSWV4.  SWWSWVi; 

Sec.  18.  SEy4SEV4; 

Sec.  19.  lot  4.  NEWi.  EV4SWV4.  NWy4SEy4; 

Sec.  30.  loU  1.2.3,  NE%NWy4. 
T.  36  N..  R.  6  E..  B.M..  Idaho. 

Sec.  33.  S%SWV4^IE%^W%  (Snowy 
Summit  Campground). 

A  strip  of  land  200  feet  nn  each  side  of  Lolo 
Trail  Road  No.  500.1  constructed  through  the 
following  subdivision: 
T.  34  N..  R.  6  E..  B.M..  Idaho, 

Sec.  13.  WV^NE%.  NB%NWy4.  E%NWy4N 

w%,  Evkw%Nwv^^av%; 

Sec.  14.  WViEV^NEy4NEy4,  WViNEy4NEy4, 
SEy4NEV^.  NMiNEV^SEy4.  NW%SEy4S 

Ey4.  sy2SEy4SEV4.  swy;sE^ 
SEy4Swy4; 

Sec.  17.  NEy4SEV4: 
.Sec.  1ft  NEy4NEy4.  SEy4NWy4NEy4: 
Sec.  21.  NEy4,  N%SEy4.  SEy4SEy4; 
Sec.  22,  NWy4SWy4,  WV6SW%SW%, 

NEy4SW%swy4: 

Sec.  23,  NWy4NEV4,  NWy4,  W%SWy4; 

Sec.  26,  WMiNWy4; 

Sec.  27,  NEy4NEy4,  SV4NE%,  ^avy4NW^4. 

SM!NWy4. 
T.  34  N.,  R.  7  E..  B.M.,  Idaho, 
Sec.  5,  lots  1.2,3.  S%SWy4NW%, 

WV4SBViNWy4: 
Sec.  6.  SViSEy4NEy4.  E>4SEy4SWV4. 

swy«SE%swy4,  NV4NEy4SEy4. 
Nwy4SE%,  Nwy4Swy4SEy4; 

Sec.  7.  lots  1,2.3.  NEy4NEy4NWy4, 

wv%NEy4Nwy4. 

A  strip  of  land  200  feet  on  each  side  of 
Lolo-Weltas  Road  no.  103.2  constructed 
through  the  following  subdivision: 
T.  35  N..  R.  6  E..  B.M..  Idaho, 

Sec.  1.  swy4SEy4.  Nwy4SEy4SEy4. 

SV^SEy4SEy4: 

Sec  11.  BViSBy4NE%.  SWWSBMNEVi, 
WViSWV^WW.  NV^SWV^.  NE^4NE%S 
Ey4.  WViNEy4SEy4,  NWViSE%; 

Sec.  12,  NV^NEy4NE%  NWViNWy4NE%, 

NVfeNwy4.  Nwy4Swy4Nwy4. 

T.  35  N..  R  7  E..  B.M..  Idaho, 
Sec.  4.  lot  3; 

Sec.  5.  NV4N%SWy4.  NWy4NWy4SEy4; 
Sec.  6.  lot  7.  SEy49Wy4,  NEy4SEy4, 

SEy4>fwy,sEy4.  NM.swy4SE%, 
swy4Swy4SE%; 

Sec.  7.  lot  1. 
T.  38  N..  R.  7  E..  B.M.,  Idaho. 
Sec.  33,  SEyir4Ey4NEy4SB^NE%, 

W^NEy4SEy4,  WV^SWy4SEK: 
Sec  34,  NEViNEV^NWy4.  WV4NEy4NWy4. 

SV4NWy4NWVi,  SWViNW^^, 

NWy4SEy4NWV4. 

Tliese  areas  aggregate  2,459.39  acres  in 
Clearwater  and  Idaho  Counties,  Idaho. 
Eugene  E.  Babin, 
Acting  Chief,  Landa  Section. 
IFV  Doo.  SZ-MIOZ  PiM  s-a-at  Ml  tm] 
MUMQ  COM  4S1»-«4-«l 


Minerals  ManaQement  Saivlca 

ON  and  Gas  and  Sulphur  OperatkNM  in 
the  Outer  Continental  Shelf;  (tetty  ON 
Co. 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  the  receipt  of  a 
proposed  development  and  productitHi 
plaiL 

SUMMARY:  Notice  is  hereby  given  that 
Getty  Oil  Company  has  submitted  a 
Development  and  Productioa  Plan 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G  4494.  Block  25, 
Chandeleur  Area,  offshore  Louisiana. 

The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  Plan  and 
that  it  is  available  for  public  review  at 
the  Office  of  the  Minerals  Manager.  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie. 
Louisiana  70002. 

FOR  FURTHER  INFORMATION  CONTACT 

Minerals  Management  Service,  PubUc 
Records,  Room  147,  open  weekdays  9 
a.m.  to  3:30  pjn.,  3301  North  Causeway 
Blvd.,  Metairie.  Louisiana  70002.  phone 
(504)  837-472a  Ext  226. 
SUPPLEMENTARY  INFORMATKMC  Revised 

rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  Development  and 
Production  Plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  December  13. 
1979,  (44  FR  53685).  Those  pracUces  and 
procedures  are  set  out  in  a  revised 
S  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

Dated:  May  14. 1982. 

Lowell  G.  HammoDS, 

Minenda  Manager,  Gulf  of  Mexico  OCS 
Region. 

[FR  Doc  B2-1410S  Filed  5-n-<t  Sitt  un) 
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INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carriers;  Finance  Appflcatlons; 
Decision  Notice 

As  indicated  by  the  flndings  below, 
the  Commission  has  approved  &e 
following  applications  filed  under  IS 
U.S.C.  10924. 10926. 10931  and  10932. 

We  find: 

Each  transaction  ia  exempt  from 
section  11343  (formerly  section  5)  of  the 


Interstate  Commerce  Act  and  complies 
with  the  appropriate  transfer  rules. 

This  decision 's  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  die  human  environment  nor  a 
major  regulatory  action  imder  the 
Energy  Policy  and  Conservation  Act  of 
1975. 

Petitions  seeking  reconsideration  must 
be  filed  widiln  20  days  from  the  date  of 
this  publication.  Replies  must  be  filed 
within  20  days  after  the  final  date  for 
filing  petitions  for  reconsiderations;  any 
interested  person  may  file  and  serve  a 
reply  upon  the  parties  to  the  proceeding. 
Petitions  which  do  not  comply  with  the 
relevant  transfer  rules  at  49  CFR  1132.4 
may  be  rejected. 

If  petitions  for  reconsideration  are  not 
timely  filed,  and  appUcants  satisfy  ttie 
conditions,  if  any,  which  have  been 
imposed,  the  application  is  granted  and 
they  will  receive  an  effective  notice.  Hie 
notice  will  indicate  that  consummation 
of  the  transfer  will  be  presumed  to  occur 
on  the  20th  day  following  service  of  the 
notice,  unless  either  appUcant  has 
advised  the  Commission  that  the 
transfer  will  not  be  consummated  or 
that  an  extension  of  time  for 
consummation  is  needed.  Hie  notice 
will  also  recite  die  compliance 
requirements  which  must  be  met  before 
the  transferee  may  commence 
operations. 

Applicants  must  comply  with  any 
conditions  set  forth  in  the  following 
decision-notices  within  30  days  after 
publication,  or  within  any  approved 
extension  period.  Otherwise,  the 
decision-notice  shall  have  no  furthn 
effect 

It  is  Ordered: 

The  following  applications  are 
approved,  subject  to  die  conditions 
stated  in  the  publication,  and  further 
subject  to  the  administrative 
requirements  stated  in  the  effective 
notice  to  be  issued  hereafter. 

By  the  Commission,  Review  Board  Na  8. 
Members  Krodc  Joyce,  and  DowelL 

MC-FC-79778.  By  decision  of  May  7. 
1982  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  CFR  1132, 
Review  Board  Number  3  approved  the 
transfer  to  R.  F.  Westbury  of  Sandston, 
VA  of  Permit  No.  MC-149034  (Sub-No.  2) 
issued  to  Vernon  R.  Hodge,  DBA  Dixie 
Transportation  Aide  of  Richmond,  VA 
authorizing:  operations  as  a  contract 
carrier  transporting  (1)  chimney 
assemblies,  doors,  wall  sections,  and 
insulation  and  (2j  materials,  supplies, 
and  equipment  used  in  the  maniifacture 
of  the  commodities  in  (1)  between  the 
facilities  of  General  Products  Company. 
Inc..  at  Fredericksburg.  VA.  on  the  one 
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hand,  and.  on  the  other,  points  in  the 
United  States  (except  AK  and  HI),  under 
continuing  contract[sj  with  General 
Products  Company.  Inc..  of 
Fredericksburg.  VA.  Representative:  R. 
F.  Westbury.  P.O.  Box  498.  Miller  Rd.. 
Sandston,  VA  23150.  TA  lease  is  not 
sought.  Transferee  is  a  carrier. 

MC-FC-79792.  By  decision  of  May  la 
1982  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  C.F.R.  113Z 
Review  Board  Number  3  approved  the 
transfer  to  George  A.  Wise,  dba.  GAW 
Freight  Lines,  of  Nagales,  AZ  of 
CertiHcate  No.  MC-118397  issued  to  A. 
George  Wise  dba  Wise  Truck  Line,  of 
Nagales,  AZ,  authorizing:  Frozen 
vegetables.  From  Oakland,  CA.,  to 
Phoenix.  AZ;  From  points  in  Los  Angeles 
County,  CA..  to  El  Paso,  TX,  Bananas, 
From  El  Paso.  TX,  to  Los  Angeles,  CA,. 
From  Long  Beach  Harbor,  CA.,  to 
Tucson  and  Phoenix.  AZ;  From  Nogales, 
AZ.,  to  Los  Angeles,  San  Diego,  and  San 
Francisco,  CA.  Representative:  Andrew 
W.  Baylor,  337  East  Elm  St.,  Phoenix.  Az 
85012.  TA  lease  is  not  sought 
Transferee  is  not  a  carrier. 

MC-FC-79797.  By  decision  of  May  7. 
1982  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  C.F.R.  1132. 
Review  Board  Number  3  approved  the 
transfer  to  Milwaukee  Terminal 
Services,  Inc.  of  Certificate  No.  MC- 
54444  (Sub-No.  8]  issued  July  11, 1978  to 
Main  Express  &  Storage  Co.  authorizing 
the  transportation  over  irregular  routes 
of  such  merchandise  as  is  dealt  in  by 
retail  radio  and  electric  equipment 
stores,  from  the  facihties  of  Main 
Express  &  Storage  Co.,  at  Milwaukee. 
WI  to  points  in  WI.  Restriction:  the 
authority  created  is  restricted  to  the 
transportation  or  terms  destined  to 
points  in  WI.  Representative:  John  L 
Bruemmer,  P.O.  Box  927,  Madison,  WI 
53701. 

MC-FC-79748.  By  decision  of  May  7, 
1982  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  C.F.R.  10926  and 
the  transfer  rules  at  49  C.F.R.  1132, 
Review  Board  Number  3  approved  the 
transfer  to  OFF  TRANSPORTATION  of 
Certificate  MC-145431  issued  to  DANS 
TRUCKING  &  LEASING,  INC. 
authorizing  the  transportation  of 
General  Commodities  (except  household 
goods  and  classes  A  &  B  explosives) 
between  Detroit.  MI  on  the  one  hand, 
and,  on  the  other,  points  in  the  United 
States.  Representative:  Andrew  Halin. 
22375  Hagerty  Rd.,  P.O.  Box  400, 
Northville.  MI  48167.  Transferee  is  not  a 
sought. 

MC-FC-79795.  By  decision  of  May  10. 
1982  issued  under  49  U.S.C.  10928  and 
the  transfer  rules  at  49  C.F.R.  1132. 
Review  Board  Number  3  approved  the 


transfer  to  C.  L  Lingen  Felter  of 
Certificate  No.  MC-123914  (Sub-No.  4) 
issued  November  13, 1981  to  W.C.  Kline, 
Inc.  authorizing  transportation  of  ores 
and  minerals  between  points  in  Porhege. 
Geansga  Lake.  Cuyamoga  and  Trimbull 
Counties,  OH,  on  \he  one  hand,  and,  on 
the  other,  points  in  Blair  County,  PA 
subject  to  the  following  conditions: 
deletion  of  paragraph  9  of  contrct 
providing  that  the  operating  rights  are 
imique  and  not  otherwise  obtainable, 
and  informing  Commission  of  deletion. 
Representative:  Thomas  M.  Mulroy, 
Esq..  1500  Bank  Tower,  307  Forth 
Avenue,  Pittsburgh.  PA  15222. 

MC-FC-79796.  By  decision  of  May  11. 
1982  issued  under  49  U.S.C.  10926  and 
the  transfer  rules  at  49  C.F.R.  1132. 
Review  Board  Number  3  approved  the 
transfer  to  Over-land  Transportation. 
Inc.,  of  Boise,  ID,  of  certificate  No.  MC- 
143570  (Sub8-4, 19,  20,  22X,  23]  issued  to 
D&G  Trucking,  Inc.,  of  Meridian,  ID. 
authorizing:  heating  and  air^ 
conditioning  equipment,  office  supplies 
and  equipment,  food,  scrap,  building 
materials,  chemicals,  construction 
materials,  and  other  named 
commodities,  between  described  points 
in  ID.  OR.  WA,  AZ,  CO.  UT,  CA.  MT. 
NV.  WY.  KS,  MD.  NM,  OK,  TX. 
Representative:  David  E.  Wishney,  P.O. 
Box  637,  Boise,  ID  83701.  TA  lease  is 
sought.  Transferee  is  not  a  carrier. 
Agatha  L  Mecgenovich, 
Secretary. 

(FR  Doc.  S2-140ZS  Filed  S-21-6£  8:45  un] 
MUMO  CODE  703»-«1-M 


Motor  Carriers,  Rnance  Applications; 
Decision-Notice 

The  following  applications,  filed  on  or 
after  July  3, 1980.  seek  approval  to 
consolidate,  purchase,  merge,  lease 
operating  rights  and  properties,  or 
acquire  control  of  motor  carriers 
pursuant  to  49  U.S.C.  11343  or  11344. 
Also,  applications  directly  related  to 
these  motor  finance  applications  (such 
as  conversions,  gateway  eliminations, 
and  securities  issuances)  may  be 
involved. 

The  applications  are  governed  by 
Special  Rule  240  of  the  Commission's 
Rules  of  Practice  (49  CFR  1100.240).  See 
Ex  Parte  55  (Sub-No.  44),  Rules 
Governing  Applications  Filed  By  Motor 
Carriers  Under  49  U.S.C.  11344  and 
11349,  363  I.C.C.  740  (1981).  These  rules 
provide  among  other  things,  that 
opposition  to  the  granting  of  an 
application  must  be  filed  with  the 
Commission  in  the  form  of  verified 
statements  within  45  days  after  the  date 
of  notice  of  filing  of  the  apphcation  is 
published  in  the  Federal  Register. 


Failure  seasonably  to  oppose  will  be 
construed  as  a  waiver  of  opposition  and 
participation  in  the  proceeding.  If  the 
protest  includes  a  request  for  oral 
hearing,  the  request  shall  meet  the 
requirements  of  Rule  242  of  the  special 
rules  and  shall  include  the  certification 
required. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.241.  A  copy  of  any 
application,  together  with  applicant's 
supporting  evidence,  can  be  obtained 
from  any  applicant  upon  request  and 
payment  to  applicant  of  $10.00,  in 
accordance  with  49  CFR  1100.241(d). 

Amendments  to  the  request  for 
authority  will  not  be  accepted  after  the 
date  of  this  publication.  However,  the 
Commission  may  modify  the  operating 
authority  involved  in  the  application  to 
conform  to  the  Commission's  policy  of 
simplifying  grants  of  operating  authority. 

We  find,  with  the  exception  of  those 
applications  involving  impediments  (e.g., 
jurisdictional  problems,  unresolved 
fitness  questions,  questions  involving 
possible  unlawful  control,  or  improper 
divisions  of  operating  rights)  that  each 
applicant  has  demonstrated,  in 
accordance  with  the  applicable 
provisions  of  49  U.S.C.  11301, 11302. 
11343. 11344.  and  11349.  and  with  the 
Commission's  rules  and  regulations,  that 
the  proposed  transaction  should  be 
authorized  as  stated  below.  Except 
where  specifically  noted  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  does  it  appear 
to  qualify  as  a  major  regulatory  action 
under  the  Energy  Policy  and 
Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
protests  as  to  the  finance  application  or 
to  any  application  directly  related 
thereto  filed  within  45  days  of 
publication  (or,  if  the  application  later 
becomes  unopposed),  appropriate 
authority  will  be  issued  to  each 
applicant  (unless  the  apphcation 
involves  impediments]  upon  compliance 
with  certain  requirements  which  will  be 
set  forth  in  a  notification  of 
effectiveness  of  this  decision-notice.  To 
the  extent  that  the  authority  sought 
below  may  duplicate  an  applicant's 
existing  authority,  the  duplication  shall 
not  be  construed  as  conferring  more 
than  a  single  operating  right. 

Apphcant(s)  must  comply  with  all 
conditions  set  forth  in  the  grant  or 
grants  of  authority  within  the  time 
period  specified  in  the  notice  of 
effectiveness  of  this  decision-notice,  or 
the  application  of  a  non-complying 
applicant  shall  stand  denied. 
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By  the  Commission,  Review  Board  Number 
3,  Members  Krock,  Joyce  and  Dowell. 

MC-F-14853.  filed  May  3, 1982. 
ANDERSON  &  WEBB  TRUCKING  CO., 
INC.  (Aadcreon)  (PO.  Box  1523.  770  W. 
Lebanon.  Mt.  Airy.  NC  27030-1523}— 
LEASE-CAL-TEX.  INC.  (Cal-Tex)  fP.O. 
Box  1678,  Costa  Mesa.  CA  92628). 
Representative:  Eric  Meierhoefer,  Suite 
1000. 1029  Vermont  Avenue.  NW. 
Washington,  DC  20005.  Anderson  seeks 
authority  to  lease  the  operating  rights  of 
Cal-Tex.  William  L  Anderson  and 
Dennis  W.  Moody,  Jr.,  equal 
stockholders  of  Anderson,  seek 
authority  to  acquire  control  of  said 
rights  through  the  lease.  Cal-Tex  holds 
contract  carrier  authority  under  Permit 
Nos.  MC-141097.  which  generaUy 
authorize  the  transportation  of  (1) 
textiles  and  related  products,  between 
numerous  specified  points  under 
continuing  contract(s)  with  Pharr  Yams, 
Inc.;  A.M.  Smyre  Manufacturing 
Company;  and  Allied  Chemical 
Corporation;  (2)  textiles  and  chemicals. 
between  points  in  the  U.S.,  imder 
continuing  contract(s)  with  Badische 
Corporation;  and  (3)  general 
commodities,  between  points  In  the  U.S.. 
under  continuing  contract(s]  with  E.  L 
DuPont  de  Nemours  &  Co.,  lac.  Cal-Tex 
also  holds  common  carrier  authority 
under  Certificate  Nos.  MC-146041, 
which  generally  authorize  the 
transportation  of  chemicals,  ceramic 
tile,  containers,  textile  mill  products, 
plastic  articles,  and  printed  matter, 
between  various  specified  points  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  Anderson  is  authorized  to 
operate  as  a  common  carrier  pursuant  to 
authority  issued  in  MC-144715  and  subs 
thereunder.  Condition:  Authorization 
and  approval  of  this  lease  will  be 
limited  to  a  one-year  period. 

Note.— TA  has  been  filed. 
Agatha  L.  Mergenovich, 
Secretary. 

|FR  Doc.  82-14026  Filed  S-21-8Z:  8:45  •!■] 
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Motor  Carriers;  Permanent  Autliority 
Decisions;  Restriction  Removaia; 
Decision-Notice 

Decided:  May  17, 1982. 

The  following  restriction  removal 
applications,  filed  after  December  28, 
1980,  are  governed  by  48  CFR  Part  1137. 
Part  1137  was  published  in  the  Fedarai 
Register  of  December  31, 1980,  at  45  FR 
86747. 

Persons  wishing  to  file  a  comment  to 
an  application  must  follow  the  rules 
under  49  CFR  1137.12.  A  copy  of  any 


application  can  be  obtained  from  any 
applicant  upon  request  and  payment  to 
applicant  of  $10.00. 

Amendments  to  the  restriction 
removal  applications  are  not  allowed. 

Some  of  die  applications  may  have 
been  modified  prior  to  publication  to 
conform  to  the  special  provisions 
applicable  to  restriction  removaL 

CANADIAN  CARRIER  APPUCANTS: 
In  the  event  an  appUcation  to  transport 
property,  filed  by  a  Canadian  domiciled 
motor  carrier,  is  unopposed,  it  will  be 
reopened  on  the  Commission's  own 
motion  for  receipt  of  additional  evidence 
and  further  consideration  in  li^t  of  the 
record  developed  in  Ex  Parte  No.  MC 
157,  Investigation  Into  Canadian  Law 
and  Policy  Regarding  Applications  of 
American  Motor  Carriers  For  Canadian 
Operating  Authority. 

Findings 

We  find,  preliminarily,  diat  each 
applicant  has  demonstrated  that  its 
requested  removal  of  restrictions  or 
broadening  of  unduly  narrow  authority 
is  consistent  with  the  criteria  set  forth  in 
49  U.S.C.  10922(h). 

In  the  absence  of  comments  filed 
within  25  days  of  publication  of  this 
decision-notice,  appropriate  reformed 
authority  will  be  issued  to  each 
applicant.  Prior  to  beginning  operations 
under  the  newly  issued  authority, 
compliance  must  be  made  with  the 
normal  statutory  and  regulatory 
requirements  for  common  and  contract 
carriers. 

By  the  Commission.  Restriction  Removal 
Board,  Members  Shaffer,  Swing,  and 
Williams. 

Agatha  L.  Margeaovidi, 
Secretary. 

MC  139457  (Sub-34)X,  filed  May  6, 
1982.  Applicant:  G.  L  SKIDMORE  d.b.a. 
JELLY  SKIDMORE  TRUCKING  CO.. 
P.O.  Box  38,  Paris,  TX  75480. 
Representative:  Paul  D.  Angenend,  P.O. 
Box  2207, 1806  Rio  Grande,  Austia  TX 
78768.  Sub-No.  28F  permit,  broaden:  (1) 
canned  foodstuffs  to  "food  and  related 
products",  and  (2)  to  between  points  in 
the  United  States,  tmder  continuing 
contract[s]  with  Owatonna  Canning 
Company,  of  Owatonna,  MN. 

MC  144858  (Sub-49]X,  filed  May  5, 
1982.  Applicant:  DENVER  SOUTHWEST 
EXPRESS,  INC.,  P.O.  Box  9799,  Uttle 
Rock.  AR  72219.  Representative:  Scott  E. 
Daniel  (same  as  applicant).  MC  118431 
(Sub-Nos.  4.  5,  7, 15. 19,  and  27F) 
permits:  (1)  broaden  to  "food  and 
related  products"  from  frozen  foods. 
Subs  4,  5,  7, 15  and  27;  (2)  remove 
exception  of  named  commodities  and 
commodities  in  bulk,  from  materials, 
supplies,  and  ingredients  used  in  tiie 


food  processing  industry.  Sub  19  and  (3) 
broaden  to  "  between  points  in  the 
United  States,"  under  continuing 
contract(s)  with  a  named  shipper,  all 
subs. 

MC  146992  (Sub-12)X.  filed  May  7. 
1982.  Applicant:  WfiL-MART 
TRANSPORTATION.  INC,  P.O.  Bx  126. 
Braselton,  GA  30517.  Representative: 
William  J.  Boyd.  2021  Midwest  Road. 
Suite  205,  Oak  Brook.  IL  60521.  Sub  8X 
certificate:  broaden  to:  "such 
commodities  as  are  used  by  and  dealt  in 
by  restaurants,  hotels,  food  business 
houses,  grocery  and  department  stores'* 
from  (1)  foodstuffs,  cleaning,  scorning 
and  washing  compoimds,  napkins, 
tablecloths,  dishes,  cups,  trays,  and 
eating  utensils,  and  (2)  foodstufi's, 
cleaning  and  scouring  compounds, 
napkins,  tablecloths,  dishes,  cups,  trays, 
and  silverware. 

MC  151027  (Sub-3P£.  filed  May  3. 1962. 
previously  noticed  in  the  Fadead 
Register  of  May  12, 1982,  republislied  as 
follows:  Applicant  GRADY  ]. 
MTTCHEm  db  Ji.  MITCHELL 
TRUCKING  COMPANY.  PX).  Box  616, 
Dobson,  NC  27017.  Representative:  Eric 
Meierhoefer,  Suite  1000, 1029  Vermont 
Ave.,  N.W..  Washington.  DC  20005.  Sub 
2  certificate;  remove  the  "originating  at 
or  destined  to  facilities  of  a  shipping 
association  and  its  members"  restriction 
in  general  commodity  autlurity  radially 
between  points  in  DE,  N),  NY  and  PA 
and  poinU  in  CA.  NV.  and  TX.  The 
piupose  of  this  republication  is  to 
correct  the  territorial  description, 
[mniii  ir  nnmniiiiir  n  r  tiw— | 


[VolunwNaT] 

Moior  camers;  AppucBDons,  Anernan 
Route  Deviations,  and  Intrastate 
Applications. 

Motor  Cairier  Intrastate  Applicatianf^ 

The  following  application(8)  for  motor 
common  carrier  antiiority  to  operate  in 
intrastate  commerce  seek  concurrent 
motor  carrier  authorization  in  interstate 
or  foreign  commerce  within  the  limits  of 
the  intrastate  authority  sou^t  pursuant 
to  Section  10931  (formeriy  Section 
206(a)(e))  of  the  Interstate  Commerce 
Act  These  applications  are  governed  by 
Special  Rule  245  of  the  Commission's 
General  Rales  of  Practice  (49  CFR 
1100.245),  wiiich  provides,  among  other 
things,  that  protests  and  requests  for 
information  concerning  the  time  and 
place  of  State  Commission  hearings  or 
other  proceedings,  any  subsequent 
changes  tfierein,  and  any  other  related 
matters  shall  be  directed  to  the  State 
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Commission  with  which  the  application 
is  filed  and  shall  not  be  addressed  to  or 
filed  with  the  Interstate  Commerce 
Commission. 

California  Docket  A82-01041,  filed 
January  10, 1982.  Applicant:  PHILIP  S. 
BROWN  d.b.a.  PHILIP  S.  BROWN 
TRUCKING  CO..  42841  Fontainebleau. 
Fremont.  CA  94538.  Representative: 
William  D.  Taylor,  100  Pine  St.,  Suite 
2550,  San  Francisco,  CA  94111. 
Certificate  of  Public  Convenience  and 
Necessity  sought  to  operate  a  freight 
service,  as  follows:  Transportation  of: 
General  commodities,  except  the 
following:  (a]  Used  household  goods  and 
personal  effects  not  packed  in 
accordance  with  the  crated  property 
requirements;  (b)  livestock;  (c)  liquids, 
compressed  gasses,  commodities  in 
semiplastic  form  and  commodities  in 
suspension  in  liquids,  in  bulk,  in  tank 
trucks,  tank  trailers,  tank  semi-trailers, 
or  a  combination  of  such  highway 
vehicles;  (d)  commodities  when 
transported  in  bulk  in  dump  trucks  or  in 
hopper-type  trucks;  (e)  commodities 
when  transported  in  motor  vehicles 
equipped  for  mechanical  mixing  in 
transit;  (f)  logs;  (gj  articles  of 
extraordinary  value;  (h)  automobiles, 
trucks,  busses,  trailer  coaches  and 
campers.  Between  all  points  and  places 
in  the  counties  of  San  Francisco, 
Alameda,  Contra  Costa,  San  Mateo  and 
Santa  Clara.  California.  In  performing 
the  service,  applicant  may  make  use  of 
any  and  all  streets,  roads,  highways  and 
bridges  necessary  or  convenient  for  the 
performances  of  such  service. 
Instrastate,  interstate  and  foreign 
commerce  authority  sought.  Hearing: 
date,  time  and  place  not  yet  fixed 
Request  for  procedural  information 
should  be  addressed  to  the  Public 
Utilities  Commission.  State  of 
Cahfomia.  State  Bldg.,  Civic  Center.  San 
Francisco,  CA  94102,  and  should  not  be 
directed  to  the  Interstate  Commerce 
Commission. 

New  York  Docket  No.  T-10020,  filed 
April  27, 1982.  Applicant:  D.I.J. 
MESSENGER  db.a.  A  &  G 
MESSENGER,  210-12  Northern  Blvd.. 
Bayside,  NY  11301.  Certificate  of  Public 
Convenience  and  Necessity  sought  to 
operate  a  freight  service,  as  follows: 
Transportation  of:  General  Commodities 
in  Messenger  Service.  Between  all 
points  in  a  territory  comprised  of 
Nassau,  Suffolk  and  Westchester 
Counties  and  the  City  of  New  York. 
Intrastate,  interstate  and  foreign 
commerce  authority  sought.  Hearing: 
date,  time  and  place  not  yet  fixed. 
Request  for  procedural  information 
should  be  addressed  to  the  New  York 
State  Department  of  Transportation. 


1220  Washington  Ave..  State  Campus, 
Albany.  NY  12232,  and  should  not  be 
directed  to  the  Interstate  Commerce 
Commission. 

By  the  Commission. 
Agatha  L.  Mergenovich. 

Secretary. 

(FR  Doc  82-14031  Filed  S-Zl-82;  &'46  am| 
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Motor  Carriers;  Motor  Carrier 
Temporary  Authority  Application 

The  following  are  notices  of  filing  of 
applications  for  temporary  authority 
under  Section  10928  of  the  Interstate 
Commerce  Act  and  in  accordance  with 
the  provisions  of  49  CFR  1131.3.  These 
rules  provide  that  an  original  and  two 
(2)  copies  of  protests  to  an  application 
may  be  filed  with  the  Regional  Office 
named  in  the  Federal  Register 
pubhcation  no  later  than  the  15th 
calendar  day  after  the  date  the  notice  of 
the  filing  of  the  application  is  published 
in  the  Federal  Register.  One  copy  of  the 
protest  must  be  served  on  the  applicant 
or  its  authorized  representative,  if  any, 
and  the  protestant  must  certify  that  such 
service  has  been  made.  The  protest  must 
identify  the  operating  authority  upon 
which  it  is  predicated,  specifying  the 
"MC"  docket  and  "Sub"  number  and 
quoting  the  particular  portion  of 
authority  upon  which  it  relies.  Also,  the 
protestant  shall  specify  the  service  it 
can  and  will  provide  and  the  amount 
and  type  of  equipment  it  will  make 
available  for  use  in  connection  with  the 
service  contemplated  by  the  TA 
application.  The  weight  accorded  a 
protest  shall  be  governed  by  the 
completeness  and  pertinence  of  the 
Protestant's  information. 

Except  as  otherwise  specifically 
noted,  each  applicant  states  that  there 
will  be  no  significant  effect  on  the 
quality  of  the  human  environment 
resulting  from  approval  of  its 
application. 

A  copy  of  the  application  is  on  file, 
and  can  be  examined  at  the  ICC 
Regional  Office  to  which  protests  are  to 
be  transmitted. 

Note.^ — All  applications  seek  authority  to 
operate  as  a  common  carrier  over  irregular 
routes  except  as  otherwise  noted 

Motor  Carriers  of  Property 

Notice  No.  F-^72 

The  following  apphcations  were  filed 
in  Region  I:  Send  protests  to:  Interstate 
Commerce  Commission.  Regional 
Authority  Center.  150  Causeway  Street, 
Room  501.  Boston.  MA  02114. 

MC  161619  (Sub-1-lTA).  filed  May  6. 
1982.  Applicant  ACCA  TRUCKING. 


INC..  194  East  Kinney  Street.  Newark. 
■  NJ  07105.  Representative:  Peter  Wolff. 
722  Pittston  Avenue,  Scranton,  PA  18505. 
Furniture,  Office  Supplies  and  Lighting 
Fixtures  (except  household  goods) 
between  Newark.  NJ.  on  the  one  hand, 
and.  on  the  other,  points  in  CT.  DE.  DC. 
MD.  NY,  PA  and  VA.  Supporting 
shipper:  Stacor  Corporation,  285  Emmet 
Street,  Newark,  NJ  07114. 

MC  161678  (Sub-1-lTA),  filed  May  11. 
1982.  Applicant:  CAPE  TRANSIT  CORP., 
5501  Ocean  Avenue,  Wildwood  Crest. 
NJ  08160.  Representative:  Andrew  J. 
Carraway.  Suite  1301. 1600  Wilson 
Boulevard.  Arlington,  VA  22209. 
Passengers  and  their  baggage  between 
points  in  Cape  May  County.  NJ.  on  the 
one  hand.  and.  on  the  other,  points  in 
the  U.S.  (including  AK  but  excluding  HI), 
supporting  shipperfs):  There  are  15 
statements  in  support  of  this  application 
which  may  be  examined  at  the  Regional 
Office  of  the  I.C.C.  in  Boston.  MA. 

MC  115676  (Sub-l-lTA).  filed  May  12. 
1982.  Applicant:  CONWAY'S  BUS 
SERVICE.  INC.,  3220  Mendon  Road. 
Cumberiand.  RI  02864.  Representative: 
James  M.  Bums.  1383  Main  Street.  Suite 
413.  Springfield.  MA  01103.  Passengers 
and  their  baggage,  in  special  and 
charter  operations,  beginning  and 
ending  at  points  in  CT.  MA  and  RI  and 
extending  to  points  in  the  U.S.  (except 
AK  and  HI).  Supporting  8hipper(s): 
Pawtucket  Travel  Agency.  1  Broad 
Street.  Pawtucket  RI;  Gaulin  Travel 
Service,  Marquette  Plaza,  Woonsocket 
RI;  Royal  Travelers  Association.  356 
Providence  Street  Woonsocket  RI 
02895;  Globetrotters.  Inc..  116  Mt. 
Auburn  Rd.,  Cambridge.  MA  0213a 

MC  161647  (Sub-1-lTA),  filed  May  11. 
1982.  Applicant:  CORE.  LTD..  336  State 
Street  North  Haven.  CT  06473. 
Representative:  John  E.  Fay,  663  Maple 
Avenue.  Hartford.  CT  06114.  Contract 
carrier:  irregular  routes:  Beverages, 
empty  beverage  containers  and 
ingredients  used  in  the  manufacture  of 
soft  drinks  under  continuing  contract(s) 
with  Pepsi  Cola  Bottling  Co.  of 
Hartford/Springfield/New  Haven.  Inc.. 
Windsor.  CT.  between  Windsor.  CT,  on 
the  one  hand.  and.  on  the  other,  points 
in  MA.  NH.  NJ.  PA,  and  RI.  Supporting 
shipper  Pepsi  Cola  Bottling  to.  of 
Hartford/Springfield/New  Haven,  Inc.. 
1050  Kennedy  Road.  Windsor.  CT  06095. 

MC  146026  (Sub-1-9TA),  filed  May  5, 
1982.  Applicant:  CROSS  COUNTRY 
FARMING  CO..  INC..  P.O.  Box  134.  Pine 
Island  NY  10969.  Representative: 
George  A.  Olsen,  P.O.  Box  357. 
Gladstone.  NJ  07934.  (1)  Paper  and 
paper  products,  and  (2)  materials, 
equipment,  and  supplies  used  in  the 
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manufacture  and  sale  of  the 
commodities  name  in  (1)  above, 
between  the  facilities  of  The 
Chesapeake  Corporation  of  Virginia,  its 
subsidiaries,  divisions,  affiliates,  and 
vendors  at  points  in  the  US  (except  AK 
and  HI),  on  the  one  hand,  and,  on  the 
other,  points  in  the  US  (except  AK  and 
HI).  Supporting  shipper  The 
Chesapeake  Corporation  of  Virginia, 
King  William  Ave..  West  Point.  VA 
23181. 

MC 181331  (Sub-l-lTA),  filed  May  12. 
1982.  Applicant:  FULMONT  TRANSIT  & 
CHARTER  SERVICE,  INC.,  11  Church 
Street,  Gloversville,  NY  12078. 
Representative:  J.  G.  Dail,  Jr.,  P.O.  Box 
LL,  McLean,  VA  22101.  Contract  carrier 
irregular  routes:  Passengers  and  their 
baggage  in  charter  operations  between 
points  in  Schenectady,  Albany,  Fulton, 
Montgomery,  Saratoga,  Rensselaer, 
Warren,  Oneida,  Onondaga,  Hamilton, 
Herkimer,  and  Greene  Counties,  NY,  on 
the  one  hand,  and,  on  the  other,  points 
in  the  U.S.  (except  HI],  under  continuing 
contract(8)  with  Pulmont  Tours  &  Travel, 
Inc.,  of  Gloversville,  NY.  Supporting 
shipper.  Fulmont  Tours  &  Travel,  Inc.,  11 
Church  St.,  Gloversville,  NY  1207a 

MC  181967  (Sub-1-lTA),  filed  May  12. 
1982.  Applicant:  WILLIAM  G. 
MAYNARD,  d.b.a.  GREAT  NECK 
TRUCKING,  107  Great  Neck  Trucking, 
Wareham,  MA  02571.  Representative: 
William  G.  Maynard  (same  as 
applicant).  Lumber  and  other 
commodities  usually  sold  by  building 
supply  houses,  but  limited  to  shipments 
of  10,000  board  feet  or  less.  Shipments  to 
be  transported  on  a  motor  vehicle  of 
50,000 pounds  gross  weight  or  less; 
between  points  in  Barnstable,  Plymouth 
and  Bristol  Counties,  MA,  on  the  one 
hand,  and,  on  the  other,  points  in  New   . 
Haven,  New  London,  and  Hartford,  CT; 
Providence,  Pawtucket,  Phillipsdale,  and 
Newport,  RI;  Salem,  and  Manchester, 
NH,  Pastow,  VT.  Supporting  shipper(8): 
North  Carver  Pine  Corp.,  Box  143, 
Plymouth  Street,  Carver,  MA  02355; 
Grossman  Division  of  Evans  Products, 
Inc.,  200  Union  Street,  Braintree,  MA 
02184. 

MC  155937  (Sub-1-3TA),  filed  May  10, 
1982.  AppHcant:  INTERNATIONAL  BUS 
SERVICES.  INC.,  262  Monitor  Street, 
Brooklyn,  NY  11222.  Representative: 
Samuel  B.  Zinder,  P.C,  98  Cutter  Mill 
Road,  Great  Neck,  NY  11021.  Contract 
carrier  irregular  routes:  Passengers  and 
their  baggage  between  the  Galaxy 
Towers  Condominium,  Guttenberg,  NJ, 
and  New  York,  NY,  under  continuing 
ccmtract(s)  with  The  Galaxy  Towers 
Condominium.  Guttenberg,  NJ. 
Supporting  shipper  Hie  Galaxy  Towers 


Condominium  Association.  7000 
Boulevard  East  Guttenberg.  N]  07093. 

MC  161963  (Sub-1-lTA),  filed  May  12. 
1982.  AppUcant:  JO-LIN  HAULING  & 
INDUSTRL\L  SERVICES,  INC.,  1601  W. 
Edgar  Road,  Unden,  NJ  07036. 
Representative:  Robert  B.  Pepper,  168 
Woodbridge  Avenue,  Highland  Park.  NJ 
08904.  General  commodities,  (except 
household  goods,  hazardous  materials, 
and  commodities  in  bulk)  having  a  prior 
or  subsequent  movement  by  water 
between  New  York.  NY  Commercial 
Zone,  on  the  one  hand,  and  on  the  other. 
Commercial  Zones  of  Baltimore,  MD. 
Boston,  MA,  Cleveland,  OH,  and 
Philadelphia,  PA.  Supporting  8hipper(8]: 
A.J.  Fritz,  Inc.,  100  Church  Street,  New 
York,  NY;  Cape  Line  Limited.  90  West 
Street  New  York,  NY;  Amerford 
International,  Inc.,  170  Broadway,  New 
York.  NY;  Unimodal.  Ina.  104  Harbor 
Drive.  Jersey  City,  N]  07305. 

MC  161905  (Sub-1-lTA),  filed  May  la 
1982.  Applicant:  KETCHAM 
TRUCKING,  INC.,  5  Ketcham  Avenue, 
St  James.  NY  11780.  Representative: 
Jack  L  SchiUer,  123-60  83rd  Avenue. 
Kew  Gardens.  NY  11415.  Contract 
carrier  irregular  routes:  Gasoline  and 
dieselfuel  between  Linden.  NJ,  on  the 
one  hand,  and,  on  the  other,  points  in 
Suffork  Coimty  beyond  the  New  York, 
NY  Commercial  Zone,  imder  continuing 
contract(8)  with  Rally  Oil  Co.,  Inc.. 
Melville,  NY.  Supporting  shipper  Rally 
Oil  Co.,  Inc.,  150  Broad  Hollow  Road. 
Melville,  NY  11749. 

MC  145338  (Sub-1-lTA).  filed  May  7. 
1982.  Applicant  MEDICAL 
EMERGENCY  TRANSPORTATION 
CORPORATION,  d.b.a.  METCOR,  Essex 
County  Airport  125  Passaic  Avenue, 
Fairfield,  NJ  07006.  Representative: 
Charles  Ephraim,  406  World  Center 
Building,  918 16th  Street  N.W.. 
Washington,  DC  20006.  Medical  and 
scientific  equipment,  materials  and 
supplies,  (1)  From  Buffalo,  NY  to  points 
in  NY  and  PA.  and  (2)  From  Newark.  NJ, 
to  points  in  PA.  NJ,  NY.  CT.  MA,  RL  DE. 
MD,  VA,  and  DC.  Supporting  shipper 
Mallinckrodt  Incorporated,  2703 
Wagner  Place,  Maryland  Heights.  MO 
63043. 

MC  119788  (Sub-1-lTA),  filed  May  10. 
1982.  Applicant  SINGER  INTERSTATE 
CARRIERS,  INC.,  17  Passaic  Avenue, 
Hawthorne,  NJ  07506.  Representative: 
Edward  L  Nehez,  7  Becker  Farm  Road, 
P.O.  Boy  Y.  Roseland.  NJ  0706a  Contract 
carrier  irregular  routes:  Piece  goods, 
and  materials  and  supplies  (except 
commodities  in  bulk)  used  in  the  dyeing, 
finishing  or  distribution  of  piece  goods, 
between  Beacon,  NY.  on  ^e  one  hand, ' 
and,  on  the  other,  points  In  the  New 
Yoric,  NY  Commercial  Zone  and  Suffolk 


County,  NY.  under  continuing 
contract(s]  with  Beacon  Textiles 
Printers,  Ltd.,  Beacon.  NY.  Supporting 
shipper  Beacon  Textiles  Printers  Ltd.. 
New  and  Front  Streets,  Beacon,  NY 
1250a 

MC  161952  (Sub-l-lTA),  filed  May  12. 
1982.  Applicant  UTIUTY  PROPANE 
COMPANY,  One  Elizabethtown  Plaza. 
Elizabeth,  NJ  07207.  Representative:  Eric 
Meierhoefer,  Joseph  L  Steinfeld.  Jr.. 
Suite  1000, 1029  Vermont  Avenue.  N.W, 
Washington.  DC  20005.  Liquefied 
natural  petroleum  gases,  bulk  heating 
oil,  and  diesel^fuel  between  points  in  NJ. 
on  the  one  hand,  and,  on  the  other, 
points  in  MA,  NH,  VT,  RI.  CT,  ME.  NY. 
PA.  and  DE.  Supporting  shipperfs):  New 
Jersey  Natural  Gas  Co.,  601  Bangs 
Avenue,  Asbury  Park,  NJ  07712;  Public 
Service  Electric  and  Gas  Company,  80 
Park  PL,  P.O.  Box  570.  Newark.  NJ  07101; 
South  Jersey  Gas  Company,  Number 
One  South  Jersey  Plaza,  Folsom,  NJ 
08037. 

MC  158898  (Sub-1-lTA),  filed  May  5. 
1982.  Applicant  R.  WALSH 
TRANSPORTATION  LIMITED,  P.O.  Box 
36a  Haileybury.  Ontario,  CD  POJ  DOl. 
Representative:  Robert  D.  Gunderman, 
Can-Am  Building,  101  Niagara  Street 
Buffalo,  NY  14202.  Passengers  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  in  round-trip  charier  and 
special  operations,  in  sightseeing  and 
pleasure  tours,  beginning  and  ending  at 
ports  of  entry  mi  the  International 
Boundary  line  between  the  U^.  aad  CD 
in  ML  and  extending  to  points  in  CT. 
DC  MA,  Na  NH.  NY.  PA.  RL  SC  TN. 
VT.  VA.  and  WV.  and  return. 
Supporting  shipper  Tri-Trans  Services, 
Ltd.,  Main  &  Whibiey  Streets, 
Haileybury.  Ontario,  CD. 

The  following  applications  were  filed 
in  Region  4.  Send  protests  to:  ICC, 
Complaint  and  Authority  Branch,  P.O. 
Box  298a  Chicago.  IL  60604. 

MC  140942  (Sub-4-3TA),  filed  May  la 
1982.  Applicant:  CLOVERDALE 
TRANSPORTATION  COMPANY.  Box 
57a  Mandan.  ND  58554.  Representative: 
Charles  E.  Johnson.  Box  205a  Bismarck, 
ND  58502.  Contract  irregular,  (1) 
Lumber,  plywood,  particle  board  and 
building  materials  between  points  in  ID. 
MT,  OR.  WA,  CA,  CO,  WY.  ND,  SD.  NB, 
MN,  WI,  IL.  L\  and  ML  under  contract 
with  Viking  Forest  Products,  a 
subsidiary  of  American  International 
Forest  Products,  Portiand.  OR.  (2) 
Building  materials  and  steel  buildings, 
knocked-down,  between  points  in  the 
U.S.  in  and  west  of  ML  IN,  KY,  TN  and 
MS  (except  AK  and  HI)  under  contract 
with  Corscadden  Steel  Corporation, 
Glasgow.  MT  5923a  (3)  Building 
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materials  and  knocked-down  steel 
buildings  and  parts  and  accessories 
therefor,  from  points  in  the  U.S.  in  and 
west  of  MI,  IN.  KY.  TN  and  MS  to  poinU 
in  ND.  SD.  MT.  WY  and  MN  under 
contract  with  Scherle  Sales,  Inc., 
Bismarck.  ND.  ETA  seeks  120  authority. 
Supporting  shipper  Emmer  Bros,  6800 
France  Ave  S.  Minneapolis,  MN  55435, 
Carscadden  Steel  Corporation,  Bok  532, 
Glasgow.  MT  5a23a  and  Viking  Forest 
Products,  a  subsidiary  of  American 
International  Forest  Products.  Portland. 
OR. 

MC  145481  (Sub-4-lOTA),  filed  May 
10, 1982.  Applicant;  HOOSIER 
TRANSPORT  AXON  SYSTEM,  INC.  501 
Sam  Ralston  Road.  Lebanon.  IN  46052. 
Representative:  Steven  K.  Kufalmann. 
Suite  260a  Petro-Lewis  Tower.  717  17th 
Street,  Denver,  CO  80202.  Contract 
carrier,  irregtilar  routes:  Furniture  and 
fixtures,  and  such  commodities  as  are 
dealt  in  by  home  furnishing  and 
applicance  stores,  between  points  in 
CA,  on  the  one  hand,  and,  on  the  other, 
points  in  GA,  IL.  IN.  NJ  and  TX. 
restricted  to  a  transportation  service  to 
be  performed  under  contract(s)  with 
Tatung  Company  of  America,  tie.  of 
Long  Beach.  CA.  Supporting  shipper 
Tatung  Company  of  America,  Inc.,  2850 
El  Presidio  St.,  Long  Beach,  CA  90810. 

MC  146630  {Sub-4-2TA).  filed  May  10, 
1982.  Applicant  SAWDUST  SIERRA. 
INC..  2996  Timber  Lane.  Verona.  WI 
53593.  Representative:  Richard  A. 
Westley,  Attorney,  4506  Regent  Street. 
Suite  100,  P.O.  Box  5088.  Madison.  WI 
53705-O06.  60&-23a-3119.  Contract 
irregular  route:  Such  commodities  as  are 
dealt  in  or  used  by  a  producer  of  brick 
and  masonry  products  from  points  in 
AL.  L»l.  IL.  IN,  KS.  MI,  MN,  MS.  ND.  NE. 
OH.  OK.  and  TN  to  all  points  in  WI 
under  continuing  conti«ct(8)  with 
Wisconsin  Brick  ft  Block  Corp.,  of 
Madison,  WI.  An  underlying  ETA  seeks 
120  day  authority.  Supfwrting  shipper: 
Wisconsin  Brick  ft  Block  Corp..  2840 
University  Avenna.  Madison.  Wisconsin 
53705. 

MC  148336  (Sub-4-lTA).  filed  May  10. 
1982.  Applicant  RAIL  ELITE 
TRANSPORTATION.  INC.  7718  Stevens 
Road.  Dariea  IL  60559.  Representative: 
Alex  I.  Miller.  SS5  S.  Woodward 
Avenue.  Suite  512,  Birmingham.  MI 
48011.  Contract  irregular  general 
commodities  (except  Classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk)  between  points  in 
LA.  NE.  MO.  IL.  KS.  MN,  SD.  WL  ML  IN. 
and  OH.  under  continuing  contract  with 
Alliance  Shippers,  Inc.  Supporting 
shipper  Alliance  Shippers,  Inc.,  8440 
Archer  Avenue,  Willow  Springs,  IL, 
4048a 


MC  ISOIOS  (Sob^lTTA).  fiM  May  7. 
1982.  Applicant  SCHWBIGBR 
INDUSTRIEa  INC  Ud  West 
Washington  Street  Jefferson.  WI  &3548. 
Representative:  Michael ).  Wyngaard. 
150  E.  Gihnan  Street  Madison.  WI 
53703.  Pulp,  paper  and  related  products, 
expanded  cellular  products,  and 
packaging  materials  between  IL,  IN,  KY. 
MN,  and  WI.  on  the  one  hand.  and.  on 
the  other.  IL,  MD,  NJ,  OH.  and  PA.  There 
are  14  supporting  shippers. 

MC  161420  (Sub-«-lTA).  filed  May  6, 
1982.  Applicant  AL  STOVER,  d.b.a.  AL 
STOVER  TRUCKING.  Box  204,  Webster, 
SD  57274.  Representative:  Thomas  J. 
Simmons,  Box  480,  Sioux  Falls,  SD 
57101.  Contract,  irregular  beer  and  malt 
beverages,  between  points  in  Brown, 
Day,  and  Codington  counties,  SDon  the 
one  hand,  and.  on  the  other.  La  Crosse, 
and  Milwaukee.  WL  Longview.  TX, 
Memphis.  TN,  St  Louis,  MO.  and 
Minneapolis/St  Paul,  MN,  under 
contract  with  P.  Monzel  Company, 
Webster,  SD.  An  underlying  ETA  seeks 
120days.  Supporting  shipper  P.  Monzel 
Company,  Webster,  SD  57274. 

MC  161838  (Sub-4-lTA),  filed  May  4, 
1982.  Applicant:  LOCKE  TRUCKING 
CO.,  410  Library  Lane,  Streamwood,  IL 
60103.  Representative:  James  R.  Madler, 
120  W.  Madison  Street  Chicago,  IL 
60602.  General  commodities  (except 
commodities  in  bulk,  household  goods, 
and  Classes  A  and  B  explosives) 
between  Chicago,  IL,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI).  Restricted  to 
shipments  between  Chicfigo,  OU  on  the 
one  hand,  and.  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI).  Supporting 
shipper  Streamline  Shippers,  Baltimore, 
MD. 

MC  161887  (Sub-4-lTA),  filed  May  la 
1982.  Applicant:  RALPH  B.  LOWERY. 
d.b.a.  REL  TRUCKING,  6817  S.  Dock 
Street  Rt  2.  Newaygo.  MI  48337. 
Representative:  D.  Richard  Black.  Jr..  285 
James  Street  P.O.  Box  esaC.  Holland. 
MI  49423.  Contract  irregular  such 
commodities,  materials,  supplies  and 
equipment  as  are  dealt  with  and  used  by 
manufacturers  and  distributors  of  food 
products  between  the  facilities  of  Bil- 
Mar  Foods,  Inc.  in  Zeeland.  MI  on  th« 
one  hand  and  on  the  other  points  in  IN, 
Hi,  MO,  OK,  TX  under  continuing 
contract(s]  with  Bll-Mar  Foods,  inc.  of 
Zeeland,  ML  An  underiying  ETA  seeks 
120  days  authority.  Supporting  shipper 
Bil-Mar  Foods.  Inc.,  8300  96th  Aveooe. 
Zeeland.  MI  49464. 

MC  161906  (Sub-4-lTA).  filed  May  10. 
1982.  Applicant  MATT  KOCIAN.  d.b.a. 
KOCL\N  SUPPLY  CO..  911  Potest 
Home,  Francis  Creek.  WI  54214. 
Representative:  Richard  A.  Westleyr 


Attorney.  4506  Regent  Street  Suite  loa 
P.O.  Box  5086,  Madison.  WI  53706-0066. 
Liquid  fertiliMer,  in  bulk,  in  tank 
vehicles  trom  all  points  in  IL  to  aU 
points  in  WL  An  underlying  ETA  seeks 
120  days  authority.  Supporting  shippers: 
(1)  Land  O'  Lakes.  In&.  P.O.  Box  1355. 
Minneapolis.  MN  55440;  (2)  Mid  Lakes 
FS  Cooperative,  800  Forest  Horae  Drive. 
Francis  Creek.  WI  54214. 

MC  161907  (Sub-4-lTA).  filed  May  10. 
1982.  Applicant:  HELD  BEEF 
INDUSTRIES,  T.C.  INC.  Stockyards 
Road.  West  Fai^o.  ND  5807a 
Representative:  Kyle  Heidenreich  (Same 
as  above).  Contract  irregular 
Transporting  meats,  meat  products  and 
meat  bi-products,  dairy  products, 
articles  distributed  by  meat- 
packinghouses,  and  such  commodities 
as  are  used  by  meat  packers  in  the 
conduct  of  their  business  when  destined 
to  and  for  use  by  meat  packers,  under 
continuing  contract  «vith  Held  Beef 
Industries,  Inc.  of  West  Fargo.  North 
DakoU.  between  pointo  in  ND.  MN,  WL 
IL.  MI.  IN.  OH.  TN.  SD.  NB.  KS.  OK.  TX. 
AR.  MO.  CO.  L\.  Supporting  shipper 
Held  Beef  Industries.  Inc.,  Stockyards 
Road.  West  Faigo,  North  Dakota  S807a 

MC  161908  (Sub-4-lTA).  filed  May  la 
1982.  Applicant  MICHAH.  A.  PONTO, 
d.b.a.  PONTO  TRANSPORTATION.  571 
Julius  Drive.  Appleton.  WI  54911. 
Representative:  William  F.  Mix.  21  A 
Muzzey  Street  Lexington.  MA  02173. 
Contract  irregular  Clothing,  in  boxes, 
and  materials,  equipment  and  supplies 
used  in  the  sale,  distribution,  and 
manufacture  thereof  (except  A  andB 
explosives)  between  Appleton,  WL  on 
the  one  hand,  and  on  the  other.  Griffin 
and-LaGrange.  GA;  Martinsville.  VA; 
Dallas,  TX;  Chattanooga  and  Dayton, 
TN;  Hartford.  CT  and  Los  Angeles,  CA. 
Restricted  to  frafflc  moving  under 
continuing  sontract  with  Downers  In& 
An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper  Downers 
Inc.,  2425  West  Packard.  Appleton.  WI 
54911. 

MC  15735  (Sub-»-15TA).  filed  May  8. 
1982.  Applicant  ALLIED  VAN  LINES. 
INC..  2120  S.  25th  Avenue.  Broadview.  IL 
60153.  Representative:  Richard  V. 
Merrill  P-O,  Box  4403,  Chicago,  IL  60660. 
Contract  irregular  Household  goods 
between  points  in  the  U.S.  (except  AK 
and  HI]  under  a  continuing  contract 
with  Dravo  Corporation.  Supporting 
shipper  Dravo  Corporation,  Pittsburg. 
PA  15222. 

MC  51146  (Snb-4-fllTA),  filed  May  13, 
1982.  Applicant  SCHNEIDER 
TRANSPORT,  INC..  P.O.  Box  2298. 
■  Green  Bay.  WI  54306.  Representative: 
Charies  W.  Singer,  P.O.  Box  2545,  Green 
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Bay,  Wl  54306.  Co/j/rtjc/ irregular 
General  commodities  (except  household 
goods  as  defined  by  the  Commission, 
commodities  in  bulk  and  Classes  A  and 
B  explosives),  between  points  in  the 
U.S.,  under  contract  with  The  Mead 
Corporation,  and  its  subsidiaries  and 
affiliates.  Supporting  shipper  The  Mead 
Corporation,  Courthouse  Plaza,  N.E., 
Dayton,  OH  45463. 

MC  128837  (Sub^l-25TA),  filed  May 
11, 1982.  Apphcant:  TRUCKING 
SERVICE,  INC..  P.O.  Box  229, 
Carlinville,  IL  62626.  Representative: 
Michael  W.  O'Hara,  300  Reisch  Bldg., 
Springfield,  IL  62701.  Food  and  related 
products  and  materials,  equipment  and 
supplies  (except  bulk),  used  in  the 
manufacture,  sale  and  distribution  of 
such  products,  between  the  facilities  of 
Heinz  USA,  Division  of  H.  J.  Heinz 
Company  at  Fremont  and  Toledo,  OH, 
Holland,  MI,  Pittsburgh,  PA,  Muscatine, 
LA  and  Iowa  City,  LA  on  the  one  hand, 
and,  on  the  other,  points  in  AL,  AR,  FL, 
GA,  KS,  LA,  OK,  MS,  TN,  TX  and  WI. 
Supporting  shipper  Heinz  USA,  Division 
of  H.  J.  Heinz  Company,  P.O.  Box  57. 
Pittsburgh,  PA  15230. 

MC  129790  {Sub-4-4TA).  filed  May  12, 
1982.  Applicant:  JOSEPH  A.  BECKER, 
d.b.a.  BECKER  Hl-WAY  FRATE,  Route 
5,  Box  lOB,  Albert  Lee,  MN  56007. 
Representative:  Andrew  R.  Clark,  1600 
TCF  Tower,  Minneapolis,  MN  55402. 
Contract,  irregular  canned  food 
products  from  Janesville  and  Jackson, 
WI  and  Rochester,  MN  to  ND,  SD,  NE, 
MN,  L\.  WL  KS,  MO,  IL,  MI,  IN,  AR,  KY. 
TN,  MS,  AL,  GA.  and  LA.  Supporting 
shipper  Seneca  Foods  Corporation,  418 
East  Condi  Street,  P.O.  Box  1587, 
Janesville,  WI  5354701587. 

MC  146143  (Sub-4-1),  filed  May  11, 
1982.  Applicant:  JOHNIE  R.  JOHNSON 
and  BETTY  J.  RODGERS.  d.b.a.  B&J 
TRUCKING,  R.R.  #3,  Cisne,  IL  62823. 
Representative:  Michael  W.  O'Hara,  300 
Reisch  Bldg.,  Springfield.  IL  62701. 
Roofing  materials,  from  Memphis,  TN  to 
points  in  IL  and  IN.  An  underlying 
E/T/A  seeks  120  days  authority. 
Supporting  shipper  Southern  Wholesale 
Lumber  Co..  600  So.  1st  St.,  Fairfield,  IL 
62837,  and  The  Celotex  Corporation,  a 
wholly-owned  subsidiary  of  the  Jim 
Walters  Corporation,  1500  North  Dale 
Mabry  Highway,  Tampa,  FL  33607. 

MC  155302  (Sub-4-2TA),  filed  May  13, 
1982.  Applicant:  MACH  FARMS,  INC., 
1020  South  Superior  St.,  Antigo,  WI 
54409.  Representative:  James  A.  Spiegel, 
Attorney,  Olde  Towne  Office  Park,  6333 
Odana  Road,  Madison.  WI  53719. 
Contract,  irregular  chemicals  and 
related  products  between  points  in  AR, 
CT,  GA.  m  IN.  LA,  MI.  MN.  MS.  NC. 
NY.  OK.  TX  and  VT.  on  the  one  hand. 


and,  on  the  other  hand,  points  in  WI. 
Restriction:  restricted  to  transportation 
performed  under  continuing  contract(s) 
with  Conmierce  Industrial  Chemical. 
Inc.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper 
Commerce  Industrial  Chemical,  Inc.. 
5611  West  Woolworth  Avenue. 
Milwaukee.  WI  532ia 

MC  157134  (Sub-4-lTA),  filed  May  13. 
1982.  Applicant:  SUPER  CARRIER 
COMPANY,  INC.,  3250  South  Pulaski. 
Chicago,  IL  60623.  Representative: 
Albert  A.  Andrin,  180  North  La  Salle  SL, 
Chicago,  IL  60601.  General  commodities 
(except  Classes  A  and  B  explosives, 
commodities  in  bulk  and  household 
"  goods],  between  the  facilities  of  Capitol 
Freight  Systems,  Ltd.  and  its  affiliates,  at 
points  in  the  US,  on  the  one  hand,  and. 
on  the  other,  points  in  the  US. 
Supporting  shipper  Capitol  Freight 
Systems,  Ltd.,  1238  N.  Kostner,  Chicago, 
IL 

MC  158417  (Sub-4-2TA),  filed  May  13. 
1982.  Apphcant:  BADGER  STATE 
WESTERN,  INC.,  Route  1,  Box  204. 
Owen,  WI  54460.  Representative: 
Michael  J.  Collins,  Collins,  Beatty  & 
Krekeler,  SC,  P.O.  Box  1042,  Madison, 
WI  53701.  Contract,  irregular  Paper  and 
related  articles  from  Menasha,  WI  to 
pointe  in  AZ.  CA.  CO.  ID,  MT,  NV.  NM 
OR,  UT.  WA,  WY.  Restricted  to  traffic 
moving  under  continuing  contract(s] 
with  Sacs  Foods,  Inc.  Supporting 
shipper:  Central  Paper  Co.,  a  division  of 
Alco  Standard  Corporation,  741  4th 
Street,  Box  330,  Menasha,  WI  54952. 

MC  160348  (Sub-4^1),  filed  May  13, 
1982.  Applicant:  ORCHARD 
TRANSPORT.  LTD.,  P.O.  Box  130,  226 
1st  St.  West.  Dehsle,  Saskatchewan, 
Canada  Sol  OpO.  Representative:  John 
B.  Van  de  North,  Jr.,  Briggs  and  Morgan, 
2200  First  National  Bank  Building.  St. 
Paul,  MN  55101,  (612)  291-1215.  Potash, 
between  the  ports  of  entry  on  the 
international  boundary  line  between  the 
U.S.  and  Canada  in  ND,  on  the  one 
hand,  and,  on  the  other,  points  in  MN, 
ND,  SD,  WI,  L\,  NE  and  MT.  Supporting 
shipper  Cominco  American,  Inc.,  West 
818  Riverside  Avenue,  Spokane,  WA 
99201. 

MC  160604  (Sub-4-lTA),  filed  May  11, 
1982.  Applicant:  CASTLE  LEASING. 
INC.,  R.R.  4,  Box  157,  New  Castle,  IN 
47362.  Representative:  Andrew  K.  Light. 
ScopeUtis  &  Garvin.  1301  Merchants 
Plaza,  Indianapolis,  IN  46204.  Contract, 
irregular.  Plastic  products,  between 
Richmond,  IN,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI)  under  continuing  contracts(8} 
with  Product  Components,  Inc., 
Richmond,  IN.  An  underlying  ETA  seeks 
120  days  of  operating  authority. 


Supporting  shipper  Product 
Components,  Ina,  P.O.  Box  967,    - 
Richmond,  IN  47374. 

MC  161615  (Sub-4-2TA),  filed  May  13. 
1982.  Applicant:  SONN  LINE 
TRANSPORT  CO.,  INC.,  4320  North 
126th  St.,  Brookfield,  WI  53005. 
Representative:  Daniel  R.  Dineen,  710 
North  Plankinton  Ave..  Milwaukee,  WI 
53203.  (1)  Chemicals  and  related 
products  and  petroleum  based  products 
from  the  facilities  of  Forrer  Chemical 
Co.,  Inc..  at  Milwaukee,  WL  to 
Lawrence,  MA,  Trenton,  NJ,  Jessup,  MD, 
Atlanta,  GA,  Orlando,  PL,  Houston,  TX, 
and  Phoenix,  AZ;  and  (2)  such 
commodities  as  are  dealt  in  or  used  by  a 
manufacturer  or  distributor  of 
chemicals  and  related  products  and 
petroleum  based  products  from  points  in 
the  Chicago,  IL,  Commercial  2^ne  and 
Wood  River,  IL,  to  Milwaukee,  WI.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper  Forrer 
Chemical  Co.,  Inc.,  7221  West  Parkland 
Court  Milwaukee,  WI  53223. 

MC  161970  (Sub-4-lTA),  filed  May  12. 
1982.  Applicant  LARRY'S  CARTAGE 
CO.,  INC  P.O.  Box  2009,  Bridgeview,  IL 
60455.  Representative:  Larry  D.  Denton. 
7667  W.  95dj  St.,  Hickory  Hills,  IL  60457. 
General  commodities  (except  Classes  A 
and  B  explosives,  commodities  in  bulk 
requiring  special  equipment  and 
household  goods),  having  prior  or 
subsequent  movement  by  rail  or  water, 
between  Chicago,  IL  and  its  Conmiercial 
Zone,  on  the  one  hand,  and,  on  the 
other,  pointe  in  IL,  IN,  MI,  OH,  WI,  L\. 
and  MO.  Supporting  shippers:  Midwest 
Customs  Service,  P.O.  Box  83,  Schiller 
Park,  IL  60176,  Hansen  &  Tidemann.  Inc.. 
2720  River  Road,  Des  Plaines.  IL  6001& 

The  following  applications  were  filed 
in  Region  5.  Send  protesto  to:  Consumer 
Assistance  Center,  Interstate  Commerce 
Commission,  Post  Office  Box  17150,  Fort 
Worth,  TX  76102. 

MC  94227  (Sub-S-ITA).  filed  May  12, 
198Z  Apphcant  BALLEW  TRUCKING 
COMPANY,  INC.,  P.O.  Box  715. 
Gainesville,  TX  76240.  Representative:  J. 
Michael  Alexander,  5801  Marvin  D.  Love 
Freeway,  #301,  Dallas,  TX  75237-2385. 
Asphalt,  in  bulk,  in  tank  vehicles,  from 
Je^erson  County,  TX,  to  Chaves  County, 
NM.  Supporting  8hipper(8):  Gulf  States 
Asphalt  Company,  535  Dresser  Tower, 
601  Jefferson,  Houston,  TX  77002. 

MC  99464  (Sub-&-lTA),  filed  May  13. 
1982.  AppUcant:  IVAN  W.  WERNER  and 
WnjJAM  B.  DOUGLAS.  d.b.a. 
PAWNEE  TRANSFER,  P.O.  Box  227, 
Pawnee  Qty,  NE  6842a  Representative: 
Jack  L  Shultz.  P.O.  Box  82028,  Lincoln, 
NE  68501.  Common,  regular.  General 
commodities,  (except  household  goods. 
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commodities  in  bulk,  and  Classes  A  and 
B  explosives),  between  Pawnee  City,  NE 
and  Falls  City,  NE.  from  Pawnee  City 
over  NE  Hwy  50  to  Junction  NE  Hwy  4, 
then  over  Junction  ILS.  Hwy  73,  then 
over  U.S.  Hwy  73  to  Falls  City,  NE.  and 
return  over  the  same  route,  serving  the 
off-route  Pta  of  Peru.  Brownville,  Salem, 
and  Rulo.  NE. 

Note.— AfipUcant  intends  to  tack  and 
interline  15  supporting  shippers. 

MC  128075  (Sub-5-4TA),  filed  N4ay  14, 
1982.  Applicant-  JOHNSRUD 
TRANSPORT,  INC..  5301  N.E.  17th 
Street  Des  Moines.  lA  50313. 
Representative:  William  L  Fairbank, 
2400  Financial  Center,  Des  Moines,  lA 
50309.  Contract:  Irregular.  Commodities 
used  in  the  manufacture  of  bakery 
goods  from  Chicago  and  foliet  IL  and 
Cedar  Rapids,  Keokuk  and  Fort  Dodge, 
LA  to  North  Sioux  City,  SD.  Supporting 
shipper  Interbake  Foods,  Inc.,  900 
Terminal  Place,  Box  27487,  Richmond. 
VA  23261. 

MC  144449  (Sub-5-5TA),  filed  May  11 
1982.  Applicant:  A  4  A  CONTRACT 
CARRIERS,  d.b.a.  AAA  MOVING  & 
STORAGE  CO..  2412  Blue  Smoke  Court 
South.  Fort  Worth,  TX  76105. 
Representative:  Billy  R.  Reid.  1721  Carl 
Street  Fort  Worth.  TX  76103.  Plastic 
and  rubber  products,  pulp,  paper  and 
related  products,  packing  materials,  and 
such  articles  used  in  the  manufacture, 
distribution  and  installation  of  such 
commodities,  between  points  in  the  U.S. 
under  continuing  contract(s)  with  Sealed 
Air  Corporation.  Danbury  CT. 
Supporting  shipper  Sealed  Air 
Corporation.  Old  Sherman  Turnpike, 
Danbury,  CT  06810. 

MC  144616  (Sub-4-12TA).  filed  May 
13. 1982.  Applicant:  SOUTHWESTERN 
CARRIERS.  INC.;  P.O.  Box  79495. 
Saginaw,  TX  76179.  Representative: 
Harry  F.  Horak.  Suite  115,  5001 
Brentwood  Stair  R.  Fort  Worth,  TX 
76112.  (1)  Materials  and  machinery  used 
in  the  manufacture,  distribution  and 
installation  of  banding,  strapping,  and 
wrapping  machines,  and  (2)  building 
materials,  between  points  in  the  U.S. 
(except  AK  and  HI).  Supporting 
shippers;  Weld-Loc.  Inc.,  5985  Richards 
St..  Jacksonville,  PL;  and  William  M. 
Wood  Co..  P.O.  Box  33,  Ortega  Sta.. 
Jacksonville,  FL  32210. 

MC  146729  (Sub-5-6TA),  filed  May  12. 
1982.  Applicant:  JAMES  S.  HELWIG  and 
ALLEN  L  GRIMLAND.  Ab.a.  H  ft  G 
LEASING,  4525  Irving  Blvd..  Dallas,  TX 
75247.  Representative:  D.  Paul  Stafford, 
P.O.  Box  45538.  Dallas,  TX  75245. 
Electrical  machinery,  equipment  and 
supplies  (1)  from  points  in  CA  to 
Houston.  TX  and  (2)  from  Houston  to 
pointo  in  GA.  NJ.  MN.  FL.  IL,  WL  TN,  IN 


and  CA.  Supporting  shlpperfs):  Codep 
International,  Inc.,  1730  Stebbins, 
Houston,  TX  77043. 

MC  149199  (Sub-5-lOTA),  filed  May 
13, 1982.  Applicant:  FRONTIER 
EXPRESS.  INCCMIPORATED,  d.b.a.  D  ft 
M  TRANSPORTATION.  905  S.W. 
Second,  Oklahoma  City.  OK  73109. 
Representative:  G.  Timothy  Armstrong. 
P.O.  Box  1124,  El  Reno,  OK  73036. 
General  Commodities,  (except  Classes 
A  and  B  explosives,  household  goods 
and  commodities  in  bulk),  between 
Oklahoma  City.  OK,  on  the  one  hand, 
and,  on  the  other,  points  in  Comanche 
and  Caddo  Counties,  OK.  Applicant 
intends  to  tack  the  authority  sought  with 
its  existing  authority  and  proposes  to 
interline  with  other  motor  carriers. 
Supporting  shipper  There  are  7 
supporting  shippers. 

MC  150711  (Sub-&-3TA),  filed  May  13, 
1982.  Applicant:  R.G.B. 
TRANSPORTATION  COMPANY,  INC., 
6666  Gateway  East  El  Paso,  TX  79935. 
Representative:  Paul  D.  Angenend.  P.O. 
Box  2207.  Austin.  TX  78768.  Foodstuffs 
between  points  in  El  Paso  County,  TX, 
on  the  one  hand.  and.  on  the  other, 
points  in  CA.  ID,  OR  and  UT.  Supporting 
shippers:  Emmett  Foods,  Inc.,  3200 
Duranzo  Street  EL  Paso.  TX;  Hascom 
Frosted  Foods.  Inc..  2215  Myrtle.  El  Paso. 
TX;  Valley  Foods  Co..  1515  E.  Paisaco,  El 
Paso.  TX. 

MC  151753  (Sub-5-«TA).  filed  May  12, 
1982.  Applicant  M.W.  CYCLE  HAULER, 
INC..  11909  Santa  Fe  Drive,  Lenexa,  KS 
66215.  Representative:  Clyde  N. 
Christey,  KS  Credit  Union  Bldg.,  lOlO 
Tyler,  Suite  llOL,  Topeka,  KS  66612. 
Plastic  items  and  materials  and  supplies 
used  in  the  manufacture  of  plastic  items; 
fabricated  metal  products  and 
equipment,  materials  and  supplies  used 
in  the  manufacture  of  fabricated  metal 
products;  janitorial  supplies  and 
cleaning  compounds;  paper  products, 
printed  materials  and  materials  and 
supplies  used  in  the  printing  business; 
building  materials  and  related  items 
and  paper  products,  between  Clay  and 
Jackson  Counties,  MO  and  Johnson  and 
Wyandotte  Counties,  KS.  on  the  one 
hand,  and,  points  and  places  in  the  U.S. 
(except  AK  and  HI),  on  the  other  hand. 
Supporting  shippers:  6. 

MC  152775  (Sub-5-6TA).  filed  May  12. 
1982.  AppUcanfc  RAM  ROD  TRUCKING, 
INC..  P.O.  Box  1127.  Marrero,  LA  70073. 
RepresentatlvB:  Donald  B.  Morrison. 
P.O.  Box  22028,  Jackson.  MS  39205. 
Contract  irregular  Building  materials, 
between  points  in  AL,  AR,  PL,  LA,  MS. 
TN,  and  TX,  under  continuing 
contract(s)  with  Associated  Dealers 
Supply.  P.O.  Box  73226,  Metairie.  LA 
70003.  Supporting  shipper  Associated 


Dealers  Supply,  P.O.  Box  73228, 
Metairie,  LA  70003. 

MC  154488  (Sub-5-flTA).  filed  May  13, 
1982.  Applicant  LASLEY  TRUCKING 
COMPANY,  INC..  P.O.  Box  1368. 
Conway,  AR  72032.  Representative:  John 
B.  FowOces,  Jr.  (same  address  as 
applicant).  Lumber  and  Wood  Products 
between  points  in  AL.  AR.  FL,  GA,  LA. 
MS,  MO.  OK.  TN  and  TX  on  the  one 
hand  and  points  in  the  U.S.  (except  AK 
and  HI)  on  the  other.  Supporting  shipper: 
American  International  Forest  Products, 
Inc.,  P.O.  Box  4166,  Portland.  OR  97208; 
Anthony  Forest  Products.  P.O.  Box  1877, 
El  Dorado.  AR  71730;  Curt  Bean  Lumbar 
»  Co.,  P.O.  Box  9.  Amity.  AR  71921. 

MC  156158  (Sub-S-ITA),  filed  May  13. 
1982.  Applicant:  PULLEY  CONTRACT 
CARRIERS,  INC.,  405  S.E.  20th  Street 
Des  Moines,  lA  50317.  Representative: 
Jack  H.  Blanshan.  205  W.  Touhy  Ave., 
Suite  200-A,  Park  Ridge,  IL  60068. 
Contract  irregular  Such  commodities  as 
are  dealt  in  by  business  and  office 
supply  companies.  fr<om  the  facilities  of 
United  Stationers  Supply  Company  (1) 
at  Forest  Park,  IL  and  pts.  in  its 
commercial  zone,  to  E)es  Moines,  lA. 
Indianapolis,  IN,  Milwaukee.  WL 
Minneapolis,  MN  and  St  Louis.  MO,  and 
pts.  in  their  conunercial  zones,  and  (2)  at 
Livonia,  ML  and  pts.  in  its  conunerdaJ 
zone,  to  Cleveland.  Cincinnati  and 
Columbus,  OH.  and  pts.  in  their 
commercial  zones,  under  continuing 
contract(s)  with  United  Stationers 
Supply  Company  of  Maywood.  IL 
Supporting  shipper:  United  Stationers 
Supply  Company,  1701  S.  1st  Avenue. 
Maywood.  IL  60153. 

MC  159766  (Sub-5-lTA).  filed  May  14, 
1982.  Applicant:  G  ft  G  DRAY  AGE.  INC., 
22  Mill  Race  Dr.,  St.  Peters,  MO  6337& 
Representative:  Robert  L  Graves.  Jr. 
(same  as  applicant).  Contract  irregular; 
(1)  Metal  pmducts,  between  St  Louis, 
MO,  on  the  one  hand,  and,  on  the  other, 
points  in  Franklin  County,  MO,  under 
continuing  contract  with  Maverick  Tube 
Corp.,  St.  Louis,  MO.;  (2)  Such 
commodities  as  are  dealt  in  and  used  bj 
manufacturers  of  printers  ink,  between 
points  in  the  U.S.  (except  AK  and  HI), 
under  continuing  contract  with  Crown 
Zellerbach.  Inc.,  St  Louis,  MO. 

MC  160138  (Sub-5-2TA),  filed  May  12. 
1982.  Applicant  MARGARET  L 
STEWART,  db.a.  J.  M.  &  F.  HOTSHOT 
SERVICE,  3109  Chetwood.  Del  City,  OK 
73115.  Representative:  William  P. 
Parker,  P.O.  Box  54657.  Oklahoma  Qty. 
OK  73154.  Machinery,  materials, 
equipment  and  supplies  used  in 
replacing,  servicing  and  repairing 
machinery,  equipment  and  supplies 
used  in  or  in  connection  with  the 
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discovery,  development,  refining, 
manufacture,  processing,  storage  and 
transmission  (^natural gas  and 
petroleum  and  their  products  and  by- 
products, in  shipments  not  to  exceed 
18,000 pounds  per  shipment  through 
utilization  of  single  axle  power  units 
between  OkJahoma  County,  OK  on  the 
one  hand,  and,  on  the  other,  points  in 
AR.  CO.  KS.  LA,  NM,  TX  and  WY. 
Supporting  shippers:  (1)  Sovereign 
Supply  Co.,  Oklahoma  Qty.  OK;  (2]  Red 
Beaver  Box  Co.,  Inc.  Oklahoma  City. 
OK;  (3]  OUfield  Specialty  Distributors, 
Inc.,  Oklahoma  City,  OK;  (4)  Specialty 
Mfg.,  Inc.,  Oklahoma  City,  OK. 

MC 160482  (Sub-5-lTA),  ffled  May  14, 
1982.  Applicant  READI  HOTSHOT. 
INC..  Route  #1,  Roosevelt  OK  73564. 
Representative:  Wflliam  P.  Paiicer,  P.O. 
Box  54657.  Oklahoma  City,  OK  73154. 
Machinery,  materials,  equipment  and 
supplies  used  in  replacing,  servicing  and 
repairing  machinery,  equipment  and 
supplies  used  in  or  in  connection  with 
the  discovery,  development,  refining, 
manufacture,  processing,  storage,  and 
transmission  of  natural  gas  and 
petroleum  and  their  products  and  by- 
products in  shipments  not  to  exceed 
14,000 pounds  per  shipment,  through 
utilizations  ofsmgh  axle  power  units, 
between  points  in  Beckham.  Washita, 
Custer,  Kiowa  and  Oklahoma  Cotmties. 
OK  on  the  one  hasd.  and,  on  the  other, 
points  in  AR.  CO.  KS.  LA.  ^JMTX  and 
WY.  Supporting  slun)ers:  There  are  7 
supporting  shippers. 

MC  1M572  (Sab-5-3TA).  filed  May  12. 
1982.  Applicant  APEX  SERVICES.  INC, 
121  Bremen,  St.  Louis,  MO  63147. 
Representative:  den  A.  Coverdell  (same 
as  applicant).  Contract  irregalar; 
General  Commodities  (except  classes  A 
&  B  explosives  ondHHG's)  between 
points  in  the  US.  (except  AK  and  HI) 
under  cofitinoing  contract  with  ITOFCA. 
Inc.,  Downers  Grove,  IL. 

MC  iaQ734  (SatK5^2TA).  filed  May  13, 
1982.  Afphcant:  STAR  TRANPORT  OOl. 
Route  1.  Wentworth.  MO  64873. 
Represestative:  Kenneth  Raley  (same  as 
applicant).  Liquid  Asphalt,  in  bulk,  in 
tank  vehicies  {rom  Madison  County.  IL 
to  points  in  MO.  Supportiag  shipper 
Midwest  Aspbah  Products  Co.,  4602 
Pearl  Ave.,  ]oplin.  MO  64801. 

MC  161918  (Sub-5-lTA).  filed  May  14, 
1982.  Applicant:  SOUTHWEST 
BEDDING  COMPANY.  INC.,  2908  North 
Sixth  SteaeL  Pert  Smith.  AR  72904. 
Representative:  Gew^  Spencer.  7  North 
Block.  Fayetteville.  AR  72701.  Coofract 
Irregulac  Steel  Sc^a  Mechanimis  and 
Wooden  HousehoU  fiiraiiiav—Betvfeen 
points  in  the  US„  noder  coBtiBuing 
contract  with  Ethan  AUen,  Ino. 
Danbury,  CT  OBBia  Supporting  shipper. 


Ethan  Allen.  Inc.  Ethan  Allen  Drive. 
Danbury.  CT  06810. 

MC  161956  (Sub-5-lTA),  filed  May  12. 
1982.  Aw>Bcant  JOHN  W.  BIRDWELL 
d.b.a.  BIRDWELL  TRUCKING,  Gail 
Route.  Box  280.  Big  Spring.  TX  79720. 
Representative:  Kenneth  R.  Hoftnan. 
1600  W.  38th  Street  Suite  410,  Austin. 
TX  78731.  Plastic  materials  (other  than 
expanded)  from  points  in  Howard 
County.  TX  to  points  in  Webb  County. 
TX  (with  subsequent  movement  into 
Mexico)  and  pts.  in  Sedgwick  Co..  KS. 
Supporting  shipper.  Cosden  Oil  & 
Chemical  Company.  Dallas,  TX. 

MC  161957  (S«b-5-lTAJ.  filed  May  12. 
1982.  AppBcant:  EXPRESS 
TRANSPORTATKW  CO..  INC.,  P.O. 
Box  644,  Rosenberg,  TX  77471. 
Representative:  Robert  B.  Walker,  915 
Pennsylvania  Bldg.,  425 13th  Street  NW, 
Washtagton,  D.C.  20004.  floor  coverings, 
materials  and  supplies  used  in  the 
distribution  and  installation  thereof 
between  points  in  GA  and  PA  on  tiie 
one  hand,  and.  on  the  other,  points  in 
TX.  There  are  12  shippers. 

MC  161979  (Sub-5-lTA).  filed  May  13. 
1982.  Applicant  BEN  C  WILLIAMS 
BAKERY  SERVICE.  INC,  6000  Denton 
Drive.  Dallas.  TX  75235.  Representative: 
D.  Paul  Stafford.  PX).  Box  45538.  Dallas. 
TX  75245.  Such  commodities  as  are 
dealt  in  and  used  by  wholesale  and 
retail  bakeries  &t)m  (a)  Dallas.  TX  and 
(b)  Hopkinsville.  KY  to  points  in  TX.  TN. 
NM  AL  AZ.  AR.  CO.  GA.  KS.  KY.  LA. 
MS.  MO,  OK  and  IL  Supporting 
shipper(s):  Hiillips  Products  Co,  Inc, 
1857  Calvin  Drive,  Hopkinsville,  KY 
42240:  MobQ  Chemical  Company. 
Macedon.  NY  14502;  Bedford  Industries. 
Ina.  Box  F— 1659  Rowe  Avenue. 
Worthington,  MN  56187;  Roush  Products 
Co..  Inc,  Cedar  Rapids.  lA. 

MC  161980  (Sub-5-lTA).  filed  May  13. 
1982.  Apphcaitf :  TERS.  INC  d.b.a. 
TRANSPC»T  ELECnUC  P-O.  Box  2286. 
Hereford.  TX  79045.  Repr^oitative: 
Richard  Hubbert  P.O.  Box  10236, 
Lubbock,  TX  7940&  Meat  and  meat  by- 
products between  Hale,  Parmer  and 
Deaf  Smith  Counties,  TX  and  points  in 
CA,  AZ,  KS,  MO  and  L\.  Supporting 
shippers:  Hereford  By-Products.  Inc. 
Hereford.  TX, 

MC  162005  (Sub-5-lTA),  filed  May  14, 
1982.  Applicant  MORRIS  THOMPSON 
d.b.a.  MORRIS  THOMPSON 
TRUCKING,  Box  43.  Route  #3. 
Tecumseh.  OK  74873.  RepresenUtive: 
WilUam  P.  Parker.  PJO.  Box  S4657. 
Oklahoma  City.  OK  73154.  Iron  and  steel 
brake  drums,  from  CkattaooQga.  TN  to 
the  facilities  of  Kelsey  Hayes  Compaay 
located  at  or  near  Seminole,  OK. 
Supporting  shipper.  Kelsey  Axle  &  Brake 


Division.  Kelsey  Hayes  Company.  307 
"A"  Street  Seminole.  OK. 

MC  162006  (Sub-5-lTA).  filed  Maj  14. 
1982.  Applicant  T  &  M 
CONSTRUCTION  CO,  INC,  Highway 
33,  Box  589.  Watonga,  OK  73772. 
Representative:  William  P.  Paiixr,  P.O. 
Box  54657,  Oklahoma  CiXj,  OK  73154. 
Oilfield  commodities  (except  drilling 
rigs),  between  points  in  AR,  LA.  MS,  TX 
and  WY  for  the  account  of  Petco 
Armstrong  Fishing  and  Rental  Tools. 
Supporting  shipper  Petco  Armstrong 
Fishing  and  Rental  Tools,  3500  N. 
Cimarron  Road.  Oklahoma.  City.  OK 
73090. 

MC  182006  (Sub-5-2TA),  filed  May  14. 
1982.  Applicant  T  ft  M 
CONSTRUCTION  CO.,  INC..  Highway 
33.  Box  589,  Watonga,  OK  73772. 
Representative:  WilUam  P.  Parker,  P.O. 
Box  54657.  Oklahoma  Qty,  OK  73154. 
Oil  field  production  equipment,  from  the 
faciUties  of  Sivalls,  Inc.,  at  or  near 
Brownwood,  TX  to  points  in  AR,  KS  and 
OK.  Supporting  shipper  Sivalls,  Inc, 
6020  State  Highway  52,  P.O.  Box  19248, 
Oklahoma  Qty,  OK  73144. 

MC  162006  (Sub-5-3TA),  filed  May  14. 
1982.  Applicant  T  ft  M 
CONSTRUCTION  CO..  INC,  Highway 
33,  Box  589,  Watonga,  OK  73772. 
Representative:  William  P.  Parker,  P.O. 
Box  54657,  Oklahoma  City,  OK  73154. 
Casing  and  drill  pipe,  from  points  in  TX 
to  points  in  OK  for  the  accoimt  of  GHK 
Gas  Corporation.  Supporting  shipper 
GHK  Gas  Corporation.  P.O.  Box  723,  Elk 
City,  OK  73648. 

WC-  (Sub-  TA).  filed  May 

12. 1982.  Applicant  INLAND  RIVHR 
TRANSPORTATION  CORPORATION. 
10  South  Brentwood  Boulevard.  St 
Louis.  MO  63105.  Representative:  Keith 
G.  O'Brien.  Esquire,  1729  H  Street  NW, 
Washington,  D.C  20006.  Contract  water 
carbon  (graphite)  electrodes,  over  all 
available  waterways,  between 
Pensacola.  FL  and  Memphis.  TN,  under 
continuing  contract(s]  with  Union 
Carbide  Corp. 

llie  fbUowiitg  applications  were  filed 
in  region  6.  Send  protests  to:  Interstate 
Commerce  Commissioo.  Region  6  Motor 
Carrier  Board.  P.O.  Box  7413.  San 
Francisca  CA  9412a 

MC  161056  (Siii>«-2TA).  filed  May  12. 
1982.  Applicant  AKffiRiCAN 
HIOIWAYS.  INC  P-OB.  194, 
Morebmd.  ID  632S&  Rqweteatative: 
Timothy  R.  Stiven.  P.O£.  1S76,  Boiae. 
ID  837DL  Conlracf  Corner.  Irregular 
rootes:  Lamber  aad  kmtber  mill 
products,  between  points  in  AZ,  CA, 
CO,  ID.  Ka  MT.  NV.  NM.  ND.  OR.  ^3. 
UT.  WA  and  WY.  for  the  account  of 
Woiimmns  Fomt  Products.  Inc.  for  270 


22428 


Federal  Regteter  /  Vol.  47,  No.  100  /  Monday,  May  24.  1982  /  NotJces 


days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper 
Workmans  Forest  Products,  Inc.,  P.O.B. 
361.  Clackamas,  OR  97015. 

MC  134387  (Sub-6-32TA).  filed  May 
11, 1982.  Applicant:  BLACKBURN 
TRUCK  LINES,  INC.,  4998  Branyon  Ave.. 
South  Gate,  CA  90280.  Representative: 
Michael  J.  O'Neill.  601  West  1700  South. 
Syracuse,  UT  84041.  (1)  Furniture, 
Fixtures  and,  (2)  equipment,  materials 
and  supplies  used  in  the  manufacture 
and  distribution  of  furniture,  and 
fixtures  between  points  in  Los  Angeles 
and  Alameda  Counties,  CA  on  the  one 
hand,  and.  on  the  other,  points  in  ID, 
NV,  UT.  AZ,  MT  for  270  days,  restricted 
to  traffic  originating  at  the  facilities  of 
Simmons,  USA.  Supporting  shipper 
Simmons,  1700  Fairway  Ave.,  San 
Leandro.  CA  94577. 

MC  161976  (Sub-6-lTA).  filed  May  12, 
1982.  Applicant:  LORA  DALLUM.  d.b.a. 
DALLUM  TRUCKING.  1020  W.  lOOdi 
Place,  Northglenn,  CO  80221. 
Representative:  Lora  Dallum  (same  as 
above).  Contract  Carrier.  Irregidar 
routes:  Building  Materials,  from 
Bemalilo  County,  NM.  and  Park  County, 
WY,  to  points  in  CO,  for  the  account  of 
Drywall  Supply,  Inc.,  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper  Drywall 
Supply,  Inc.,  60  Tejon  St.,  Denver.  CO 
80223. 

MC  145102  (Sub-«-18TA),  filed  May 
11. 1982.  Apphcant:  FREYMILLER 
TRUCKING.  INC.,  1400  S.  Union  Ave., 
Bakersfield,  CA  93307.  Representative: 
Michael  J.  Wyngaard,  150  East  Oilman 
St,  Madison,  WI 53703.  Food  and 
related  products  between  Cherokee 
County,  SC  and  Cleveland,  OH  and 
points  within  the  Cleveland,  OH 
commercial  zone,  on  the  one  hand,  and, 
on  the  other,  points  in  CA,  UT,  AZ,  CO 
and  Portland,  OR,  for  270  days.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shipper  Stouffer 
Foods  Corporation,  5750  Harper  Rd, 
Solon.  OH  44139. 

MC  41098  (Sub-6-4TA),  filed  May  11. 
1982.  Applicant:  GLOBAL  VAN  LINES. 
INC..  One  Global  Way.  Anaheim.  CA 
92803.  Representative:  Alan  F. 
Wohlstetter,  1700  K  Street  NW.. 
Washington,  DC  20006.  Contract  carrier, 
irregular  routes,  household  goods,  from 
Greenwich,  CT  and  a  radius  of  100  miles 
to  Denver,  CO  and  a  radius  of  100  miles 
under  continuing  conti-acts  with  AMAX, 
Inc.  for  270  days.  Supporting  shipper 
AMAX,  Inc.,  AMAX  Center.  Greenwich, 
CT  06836.  An  underlying  ETA  seeks  120 
days. 

MC  41098  (Sub-6-5TA),  filed  May  12, 
1982.  Applicant:  GLOBAL  VAN  LINES. 
INC.  One  Global  Way,  Anaheim,  CA 


92803.  Representative:  Alan  P. 
Wohlstetter,  1700  K  Sti«et  NW.. 
Washington.  DC  20006.  Contract  carrier, 
irregular  routes,  transporting  household 
goods,  between  points  in  the  U.S.  under 
continuing  contracts  with  Ex-Cell-O 
Corporation  of  Troy,  MI,  for  270  days. 
Supporting  shipper  Ex-Cell-O 
Corporation,  2855  Coolidge  Hwy.,  Troy, 
MI  48084. 

MC  161981  (Sub-6-lTA).  filed  May  12, 
1982.  Applicant:  JERRY  J.  LE  VASSEUR. 
d.b.a.  LE  VASSEUR  MOUNTAIN 
EXPRESS,  16542  Cedar  Heights  Drive. 
Pioneer,  CA  95666.  Representative:  Jerry 
).  Le  Vasseur  (same  as  apphcant). 
Lumber  and  Lumber  Mill  Products  from 
points  in  OR  and  WA  to  points  in  San 
Francisco,  San  Mateo.  Santa  Clara. 
Solano.  Alameda,  Contra  Costa,  Marin 
and  Monterey  Counties  in  CA.  for  270 
days.  An  underlying  ETA  seeks  120 
days.  Supporting  shipper  Beronio 
Lumber  Company,  2525  Marin  Street. 
San  Francisco,  CA  94124;  Alamo  Forest 
Products.  P.O.B.  8040-al50.  Walnut 
Creek.  CA  94596. 

MC  34227  (Sub-ft-6-TA),  filed  May  12, 
1982.  Applicant  PACfflC  INLAND 
TRANSPORTATION  COMPANY,  15910 
E.  Colfax  Ave..  Denver.  CO  80011. 
Representative:  Steven  K.  Kuhlmann, 
717 17th  St,  Ste.  2600,  Denver,  CO  80202. 
Such  commodities  as  are  dealt  in  by 
construction  and  home  improvement 
centers  (except  commodities  in  bulk), 
and  materials,  equipment  and  supplies 
used  in  the  manufacture  and 
distribution  of  these  commodities, 
between  the  facilities  of  Therma  Tru. 
Div.  of  LST  Corp.,  located  at  Toledo. 
OH,  Colorado  Springs.  CO,  and  Van 
Buren.  AR  on  the  one  hand,  and.  on  the 
other,  points  in  the  U.S.  (except  AK  and 
HI),  for  270  days.  Supporting  shipper 
Therma  Tru.  Division  of  LST  Corp.,  2806 
N.  Reynolds  Rd..  Toledo,  OH  43615. 

MC  113271  (Sub-6-15-TA).  filed  May 
12. 1982.  Applicant:  TRANSYSTEMS 
INC..  P.O.B.  399,  Black  Eagle,  MT  59414. 
Representative:  Kenneth  G.  Thomas 
(same  as  applicant).  Foodstuffs  and 
related  articles  from  Great  Falls  and 
Helena,  MT  to  points  in  UT  for  270  days. 
Supporting  shipper  Waters  Distributing 
Co.,  1011  River  Drive  So.,  Great  Falls, 
MT.  An  underlying  ETA  seeks  120  days 
authority. 

MC  161974  (Sub-6-l-TA),  filed  May 
12. 1982.  Applicant:  TRIDENT  TRUCK 
LINE.  INC.  23724  Saklan  Rd..  Hayward. 
CA  94545.  Representative:  Eugene  Q. 
Carmody.  15523  Sedgeman  St..  San 
Leandro,  CA  94579.  General 
commodities,  except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk,  for  traffic  having  a 
prior  or  subsequent  movement  via  rail 


or  vessel  moving  in  interstate  or  foreign 
commerce  between  points  in  Alameda. 
Contra  Costa,  Solano,  San  Mateo  and 
San  Francisco  Counties,  CA.  on  the  one 
hand,  and  points  in  CA.  in  and  north  of 
Kern  and  San  Luis  Obispo  Counties,  CA. 
on  the  other,  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper  Piggybadc 
Consolidafors,  Inc.,  15501  Heron  Ave., 
La  Mirada,  CA  90628:  Mitsui  &  Co. 
(U.S.A.)  Inc.,  101  California  St  #3000, 
San  Francisco,  CA  94111;  Pacific  Gas  & 
Electric  Co.,  77  Beale  St.  San  Francisco, 
Ca  94106. 

MC  121793  (Sub-ft-1-TA).  filed  May 
12. 1982.  Applicant  JESSE  EASLEY 
d.b.a.  VAL  VERDE  CARTAGE.  P.O.B. 
302,  Socorro,  NM.  87801.  Representative: 
James  E.  Snead.  P.O.B.  2228,  Santa  Fe, 
NM,  87501.  General  Commodities 
(excepting  Class  A  and  B  explosives, 
household  goods,  commodities  in  bulk 
and  commodities  which  because  of  size 
or  weight  require  special  equipment), 
between  points  and  places  in  Cibola, 
Valencia,  Catron  Sierra,  Grant  Hidalgo, 
Luna,  Dona  Ana,  Otero,  Socorro,  and 
Lincoln,  NM,  an  El  Paso  County,  TX.  for 
270  days  and  underlying  ETA  seeks  120 
day  authority.  Supporting  shipper  There 
are  6  shippers.  Their  statements  may  be 
examined  at  the  regional  office  listed. 

MC  161056  (Sub-6-3TA),  filed  May  14, 
1982.  Applicant  AMERICAN 
HIGHWAYS,  INC  P.O.B.  194, 
Moreland.  ED  83256.  Representative: 
Timothy  R.  Stivers  P.O.B.  1576.  Boise.  ID 
83701.  Urea,  from  the  facilities  of 
Reichhold  Chemicals,  Inc.  at  or  near 
Columbia  City  and  St.  Helens.  OR  to 
points  in  ID  south  of  the  southern 
boundary  of  Idaho  County,  for  270  days. 
An  underljring  ETA  seeks  120  days. 
Supporting  shipper(8):  Reichhold 
Chemicals,  Inc.,  P.OB.  810,  St.  Helens, 
OR  97051. 

MC  161700  (Sub-6-lTA).  filed  May  14, 
1982.  Applicant:  CANYON  COUNTRY 
MEAT  CO.  19114  Drycliff  St.,  Canyon 
Country,  CA  91351.  Representative: 
Nicola  R  Odio  (same  as  applicant).  Food 
and  other  related  products  between 
points  in  CA.  OR.  WA  and  ID  for  270 
days.  An  underlying  ETA  seeks  120  days 
authority.  Supporting  shipper:  C.H.  Belt 
Inc.,  2151  Michelson,  Suite  230.  Irvine, 
CA  92715. 

MC  162021  (Sub-6-lTA).  filed  May  14, 
1982.  Applicant:  TED  A.  FARNSWORTH 
and  GRACE  M.  FARNSWORTH,  d.b.a. 
FAR-West  CO.,  P.O.B.  9091,  Stockton, 
CA  95208.  Representative:  Milton  W. 
Flack,  8484  Wilshire  Blvd.,  #840,  Beverly 
Hills,  CA  90211.  Building  and 
construction  materials,  supplies  and 
equipment,  and  lumber  and  wood 
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products,  betweea  Abmeda.  Amador. 
Sacramento.  San  Joaqoin.  Sutter.  Shasta 
and  Tulare  Counties,  CA.  on  the  one 
hand,  and,  oo  the  other,  points  in  the 
U.S.  {except  AK  and  HI),  for  27aday«. 
Supporting  shipper(8):  There  are  9 
shippers.  Their  statements  may  be 
examined  at  the  Regional  OfiBce  liated 
above. 

MC 145102  fSab-6-19TA),  filed  May 
14. 1982.  Applicant:  FREYMILLER 
TRUCKING,  INC  1400  S.  Union  Ave.. 
Bakersfield.  CA  93307.  Refu-esentative: 
Wayne  W.  Wiboa  150  E.  Gilman  St. 
Madison,  WI 53703.  Contract  Irregular: 
Such  commodities  as  are  dealt  in  or 
used  by  manufacturers  and  distributors 
of  building  materials  (except 
commodities  in  bulk)  between  Medina 
and  Westlake.  OH.  on  the  one  hand, 
and,  on  ftie  other,  points  in  AZ.  CA.  CO. 
ID.  MT.  NM.  NV.  OK.  OR.  TX.  UT.  WA. 
and  WY  mider  a  continuing  contract(8) 
with  Donn  Corporation  for  270  days.  An 
underlying  ETA  seeks  120  day  aadiority. 
Supportmg  shipper  Donn  Corporation. 
1000  Crocker  Rd..  Westlake,  CW  44145. 

MC  136086  (Sub-6-rrA),  ffled  May  17. 
1982.  Applicant:  GUILEY  TRUCKING, 
INC.,  sets  Fecan  Ave.,  Fontana.  CA 
92335.  Representative:  Mflton  W.  Fladc, 
8484  Wlshire  Kvd..  #M0.  Beveriy  Hills. 
CA  90Z11.  Metal  products,  from  Ae 
facilities  of  Syro  Steel  Company, 
Western  Drvision.  located  at  Centerrifie. 
UT.  to  points  HI  ID,  MT,  NM,  OR.  WA 
and  WY,  for  270  days.  Sof^ortii^ 
shipper  Syro  Steel  Company,  Western 
Division.  ffiO  W.  400  Sooth,  CJeOtenn&e, 
UT. 

MC  182017  (Sub-6-1  TA),  filed  May  17, 
1982.  Applicant  ED  OLPIN.  d.b.a.  OUTN 
TRUCKING,  2^  W.  2nd  S..  Pleasant 
Grove,  UT  84062.  Represeirtative:  Bruce 
W.  Shand.  Ste.  280,  311  S.  State  St^  Salt 
Lake  Qty.  UT  84111.  Contract  carriage, 
irregular  routes,  transporting,  cheese 
and  cheese  products,  frtm  Dewey 
County.  SD  to  Loe  Angeles,  CA,  for  the 
account  of  Timberlake  Cheese  Ca  for 
270  days,  ETA  seeks  120  days  aatbocity. 
Supporting  shipper:  Timber  Lake  f^wyse 
Co,  Ine..  Timb«H-lake.  SD  57656. 

MC  149100  (Sob-e-ll  TA).  filed  May 
17. 1982.  AppUcant  )IM  PALME31 
TRUCKING.  9730  Derby  Dr.,  Missoola. 
MT  59801.  Representative:  Steven  K. 
KuhJmann.  717  I7th  St.  Ste.  2800. 
Denver.  CO  80202.  Lumber  and  wood 
products,  between  Winsiow,  IN  on  the 
one  hand.  and.  on  the  other,  points  in 
and  west  of  ML  WL  IL,  MO.  AR.  and 
LA,  for  270  days.  An  underlying  ETA 
seeks  120  days  authority.  Supportiag 
shipper:  L  B.  Foster  Co.,  Wood  I^oducts 
Div..  RRl.  Winslow,  IN  47598. 

MC  161773  (Syb-6-1  TA),  filed  May  13. 
1982.  Applicant:  REEDY  ENTERPRISES, 


d.b.a.  RXZ.  CARTACX  CO,  WC,  P-Ofi. 
262,  Dopant  CO  80024.  Representative: 
Ronald  C  Reedy  (same  as  appticant). 

Common  carrier,  regular  routes.  General 
commodities  {except  hazardous  waste, 
household  goods,  class  A&B  explosives 
and  commodities  in  bulk  and  tank 
trucks,  from  Bouldec.  Adams,  Jefierson. 
Arapahoe,  Denver  counties,  CO  to  Deith 
and  Lincoln  counties.  NE  via  routes  1-76 
from  Denver.  CO,  thence  to  1-80  and 
return  over  the  same  route  few  270  days. 
Interlining  privileges  requested.  An 
underlying  ETA  seeks  120  days 
authority.  Supporting  shippers:  There 
are  44  supporting  shippers.  Their 
statements  may  be  examined  in  tfie 
regional  office  hsted  above. 

MC  182024  (Snb-6-1  TAJ.  filed  May  17, 
1982.  Appficant:  ROD  TRANSPORT, 
INC.,  28tt  American  Ave,  Sacramento, 
CA  95833.  Representative:  Steven 
Rodriguez  (same  as  appficantj.po^, 
paper  and  related  prodacts,  from 
Sacramento,  CA.  to  Oakland  and  San 
Francisco.  CA  for  270  days.  Supporting 
shipper  Keyes  Rbre  Company,  8450 
Gerber  Rd.,  Sacramento.  CA  95828. 

MC  161016  (SalK6-l  TA).  filed  May  14. 
1982.  Applicant  S&B  DJTERPRI^S.  273 
South  13^  East.  Boontifol  UT  MOia 
Representative:  Steve  Facer  (same  as 
applicant).  Grain  prodacts  and  bakery 
products,  equipment,  materials  and 
supplies  used  in  the  mamifatMure  aad 
distribution  thereof,  from  die  facilities  of 
Pillsbury  in  Weber  and  Davis  Counties. 
UT  to  points  in  Tulare.  Inyo,  San  Diego, 
Los  Angeles,  Alameda  and  Sacramento 
Comities,  CA  aad  MsBic9i»  County.  AZ 
for  270  days.  An  onderiyii^  ETA  seeks 
120  days  authority.  Summrting  ahqipen 
Pillsbury  Co,  2780  G.  Ave,  Qgdea.  UT 
84402. 

MC  124682  (Sab4-28  TA),  filed  May 
17, 1982.  Appbcant  SAKA40NS 
TRUCKING,  FOB.  4347.  Nfissoala.  MT 
59806.  RepresenUtive:  WiUiam  J. 
Gambucci.  525  Lumber  Exchange  Bldg.. 
Minneapolis,  MN  55402.  Lumber  and 
wood  products,  hom  points  in  CA  on  the 
north  of  Interstate  Hwy.  8a  OR.  MT  and 
ID,  to  points  in  N),  for  270  days. 
Supporting  shipper  Stitzinger  Lumber 
Company.  Box  27279.  Fbilade^hia,  PA 
191ia 

Agatha  L.  Mafgcnovich. 

Secretory. 

(Fit  Dbc  Sa-MHS  FSM  S-n-K:  MS  a^ 
BILUNGCOOE  7SK-01-4I 


Motor  Carrters;  Permanent  Autttortty 
OecMon^  DedsHm-Notice 

The  following  appiicatitHis,  fSed  on  or 
after  February  9, 1961,  are  governed  by 
Special  Rule  of  the  Commission's  Rol^ 


of  Practice.  See  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Faderal 
Roaster  of  December  31. 1980,  at  45  Fl 
86771.  FcR-  oenpliance  procedures,  refer 
to  the  Fedanl  Rogiater  issue  of 
December  3. 1960,  at  45  PR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  A  copy  of  any 
application,  induding  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  opoa  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  puUication  to  confona  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Flndiags 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g,  unresolved  common 
control,  fitness,  wafer  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  eadi 
applicant  has  denxmstrated  a  pi^c 
need  for  the  proposed  operations  and 
that  it  is  fit  wining,  and  able  to  perform 
the  service  inoposed.  and  to  coirform  to 
the  requirements  of  Title  49.  Sid>ti^  IV. 
United  States  Code,  and  the 
Commission's  regidations.  This 
presumption  sfaafl  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  die  quatity  of  the 
human  enrironraent  nor  a  nraior 
regulatory  action  imder  the  Kiergy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sirfTicient 
opposition  hi  the  form  of  verified 
statements  filed  on  or  b^re  45  dajrs 
from  date  of  pnbfication.  (or.  S  die 
application  later  becomes  ooopposed) 
appropriate  authorizing  documents  wiH 
be  issued  to  apjAcants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  wiU  remain  in  fnH 
effect  only  as  long  as  the  applicant 
maintains  appropriate  ccrniphanca  The 
unopposed  applications  invtrfving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliemce  requirements  vrtach  must  be 
satisfied  before  the  authority  wiUbe 
issued.  Once  tliis  complianoe  is  met  the 
authority  will  be  tasoed. 

Within  60  days  after  publication  an 
applicant  may  Site  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extoit  that  any  of  the  authority 
granted  may  di^qilacate  an  appbcaat's 
other  authortty.  the  dopiicatioB  shall  be 
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construed  as  conferring  only  a  single 
operating  right. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office.  (202)  275-7326. 

.Volume  No.  OPl-«8 

Decided:  May  12. 1982. 

By  the  Commission,  Review  Board  Number 
1,  Members  Parker,  Chandler  and  Fortier. 
Member  Parker  not  paticipating  in  part 

MC 19311  (Sub-77).  filed  May  3. 1982. 
Applicant:  CENTRAL  TRANSPORT. 
INC.,  34200  Mound  Road,  Sterling 
Heights.  MI  46077.  Representative:  Elmer 
J.  Maue  (same  address  as  applicant). 
(313)  939-7000.  Transporting  5e;7era/ 
commodities  (except  classes  A  and  B 
explosives),  between  points  in  the  U.S.. 
under  continuing  contract(s)  with 
General  Motors  Corporation  of  Troy,  MI 

MC  32570  (Sub-ITA).  filed  May  3. 
1982.  Applicant:  MEIKO  FREIGHT 
SERVICE.  INC..  2220  E.  Carson  St..  Long 
Beach.  CA  90801.  Representative:  John 
C.  Russell.  1545  Wilshire  Blvd..  Los 
Angeles.  CA  90017.  (213)  483-4700. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  CA. 

MC  113861  (Sub-87).  filed  May  7. 1982. 
Applicant  WOOTEN  TRANSPORTS, 
INC.,  153  Gaston  Avenue.  Memphis.  TN 
38106.  Representative:  Dale  Woodall, 
6077  Primacy  Parkway.  Suite  209. 
Memphis.  TN  38119.  (901)  683-540a 
Transporting  commodities  in  bulk, 
between  points  in  AR.  TN.  MS.  AL,  LA. 
MO.  KS.  OK.  TX.  IN.  IL.  and  KY. 

MC  114211  {Sub-509).  filed  May  4, 
1982.  Applicant:  WARREN 
TRANSPORT.  INC..  P.O.  Box  420. 
Waterloo,  lA  50704.  Representative: 
Adelor  J.  Warren  (same  address  as 
applicant),  (319)-233-6113.  Transporting 
general  commodities,  between  points  in 
the  U.S.,  under  continuing  contract(8) 
with  Tiger  International.  Inc..  and  its 
subsidiaries,  of  Los  Angeles.  CA. 

MC  134060  (Sub-20),  filed  May  6. 1982. 
Applicant:  D0NAM-MARPOLE 
TRANSPORT.  LTD..  435  Trunk  Rd.. 
Duncan.  B.C..  Canada  V9L  2P8. 
Representative:  Henry  C.  Winters.  12800 
SE  38th  St..  Suite  200,  Bellevue,  WA 
98006.  (206)  644-100.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  ports  of 
entry  on  the  international  boundary  line 
between  the  U.S.  and  Canada  located  in 


ID,  MT  and  WA,  on  the  one  hand,  and. 
on  the  other,  points  in  AZ,  CA.  CO,  ID, 
MT,  NV,  NM.  OR,  UT.  WA  and  WY. 

MC  138021  (Sub-7),  filed  May  3, 1962. 
Applicant:  STAND.  INC..  P.O.  Box  710, 
Gnadenhutten.  OH  44629. 
Representative:  James  Duvall.  220  W. 
Bridge  St..  P.O.  Box  97.  Dublin,  OH 
43017.  (614)  889-2531.  Transporting 
general  commodities,  (except  classes  A 
and  B  explosives  and  household  goods), 
between  points  in  OH.  on  the  one  hand, 
and,  on  the  other,  those  points  in  the 
U.S.  in  and  east  of  MN,  lA,  MO,  AR,  and 
LA. 

MC  141590  (Sub-8).  filed  May  6. 1982. 
Applicant:  NOAH  E.  FERRIS,  d.b.a. 
CONTRACT  FURNITURE  CARRIERS. 
P.O.  Box  7586,  Roanoke,  VA  24019. 
Representative:  Terrell  C.  Clark.  P.O. 
Box  25.  Stanleytown.  VA  24168.  (703) 
629-2818.  Transporting  chemicals  and 
related  products  and  machinery, 
between  Roanoke  and  Salem.  VA.  and 
points  in  Roanoke  County.  VA,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

MC  142601  (Sub-10),  filed  May  6, 1982. 
Applicant:  CECO  TRANSPORT,  INC.. 
1400  Kensington  Rd.,  Oak  Brook,  IL 
60521.  Representative:  Daniel  C. 
Sullivan,  180  N.  Michigan  Ave.,  Suite 
1700.  Chicago.  IL  60601.  (312)  263-1600. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI). 

MC  145111  (Sub-2).  filed  May  3. 1982. 
Applicant  HASTINGS  TRUCKING. 
INC..  907  Holland  Ave.,  Galena  Park.  TX 
77547.  Representative:  John  W,  Carlisle. 
P.O.  Box  967.  Missouri  City.  TX  77459, 
(713)  437-1768.  Transporting  lime,  lime 
slurry,  and  ground  oyster  shells, 
between  points  in  TX. 

MC  148380  (Sub-23),  filed  May  3, 1982. 
Applicant:  CRESCO  LINES,  INC.,  13900 
South  Keeler  Ave.,  Crestwood.  IL  60445. 
Representative:  Edward  G.  Bazelon,  29 
South  LaSalle  St..  Chicago.  EL  60603. 
(312)  236-9375.  Transporting  ^enero/ 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Elcen  Metal 
Products  Company,  of  Franklin  Park,  IL 

MC  148791  (Sub-23),  filed  May  6, 1982. 
Applicant:  TRANSPORT- WEST,  INC., 
2125  N.  Jledwood  Rd.,  Salt  Lake  City.  UT 
85116.  Representative:  Rick  J.  Hall,  P.O. 
Box  2465,  Salt  Uke  City.  UT  84110,  (801) 
531-1777.  Transporting  packaging  and 
packaging  products,  between  points  in 
the  U.S.  (except  AK  and  HI),  under 


continuing  contract(s)  with  Boise 
Cascade  Corporation,  of  Boise,  ID. 

MC  149351  (Sub-7),  filed  May  5. 1982. 
Applicant:  HEYMAN  TRUCKING,  INC.. 
Box  97,  212  Mulberry  St.  Stephens  City, 
VA  22655.  Representative:  Edward  N. 
Button.  635  Oak  Hill  Ave..  Hagerstown. 
MD  21740.  (301)  739-4860.  Transporting 
food  and  related  products,  (a)  between 
points  in  Berks  County.  PA.  on  the  one 
hand,  and,  on  the  other,  points  in  CA, 
OR.  and  WA,  and  (b)  between  points  in 
Winchester  and  Frederick  Counties.  VA. 
on  the  one  hand.  and.  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  150310  (Sub-4).  filed  May  6. 1982. 
Applicant:  LOAD  LINE.  LTD..  3045  West 
Liberty  Ave..  Pittsburgh.  PA  15216. 
Representative:  Jerry  B.  Sellman.  50 
West  Broad  St.,  Columbus.  OH  43215, 
(614)-464-4103.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  and  distributors  of 
plumbing  products  and  supplies. 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(s) 
with  Artesian  Industries.  Inc.,  of 
Mansfield,  OH. 

MC  150440  (Sub-5).  filed  May  3. 1982. 
Applicant:  UNIVERSAL  EXPRESS.  LTD.. 
3820  University.  West  Oes  Moines.  lA 
50265.  Representative:  Richard  D.  Howe. 
600  Hubbell  Building.  Des  Moines.  lA 
50309.  (515)  244-2329.  Transporting  (1) 
tires,  petroleum  oil  and  grease,  and 
agricultural  implements  ariuf/arts;  and 
(2)  tires,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(s)  with  Minnesota  Farm  Bureau 
Business  Corp..  in  (1)  above,  and 
Safemark  Division.  BIC.  Inc.,  of  West 
Des  Moines,  LA,  in  (2)  above. 

MC  150490  (Sub-4).  filed  May  5, 1982. 
Applicant  CONN  WEST  TRUCKING. 
INC.,  4000  East  Rd..  Lima.  OH  45807. 
Representative:  James  Duvall.  220  W. 
Bridge  St..  P.O.  Box  97.  Dublin.  OH 
43017,  (614)  889-2531.  Transporting  (1) 
machinery  and  metal  products,  between 
points  in  the  U.S.  (except  AK  and  HI), 
and  (2)  transportation  equipment, 
between  points  in  CT,  FL  and  ME.  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

MC  150680.  filed  May  4, 1982. 
Applicant  CAL  BETTEN  TRUCKING, 
4212  44th  St..  SW,  Grandville,  MI  49418. 
Representative:  D.  Richard  Black,  Jr.,  285 
James  St.,  P.O.  Box  638C,  Holland.  MI 
49423.  (616)  399-3400.  Transporting 
health  and  beauty  aids,  drugs  and  toilet 
articles,  between  points  in  the  U.S. 
(except  AK  and  M).  under  continuing 
contract(s)  with  L  Perrigo.  Inc..  of 
Allegan.  MI. 

MC  151761.  filed  May  16. 1982. 
Applicant  A.  C.  CARTAGE  (1965)  LTD.. 
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8958 120th  St,  Surrey,  B.C.  Canada  V3V 
4B4.  Representative:  Jim  Pitzer,  15  S. 
Grady  Way,  Suite  321,  Renton,  WA 
98055-3273,  (206)  235-1111.  Transporting 
lumber  and  wood  products  and  building 
materials,  between  ports  of  entry  on  the 
international  boundary  line  between  the 
U.S.  and  Canada  in  WA,  on  the  one 
hand,  and,  on  the  other,  points  in  OR 
andWA. 

MC 151880  (Sub-3),  filed  May  3. 1982. 
Applicant:  K  &  K  TRUCKING.  INC..  806 
Cullum  St.  Carthage,  TN  3703a 
Representative:  J.  Greg  Hardeman,  618 
United  Southern  Bank,  Nashville,  TN 
37219.  (615)  244-8100.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
Smith  County,  TN,  on  the  one  hand,  and. 
on  the  other,  points  in  the  U.S.  (except 
AK  and  HI). 

Note. — Applicant  intends  to  tack  this 
authority  with  its  existing  authority  in  Docket 
No.  MC-151880  and  MC-151880  (Sub  1). 

MC  156960.  filed  May  6. 1982. 
Applicant  J.  C.  TRUCK.  INC.,  Ill 
Halifax  Cove,  Jacksonville,  AR  72076. 
Representative:  Glen  Clay  (same 
address  as  applicant),  (501)  982-9878. 
Transporting  rollers,  between  points  in 
White  County,  AR,  on  the  one  hand, 
and.  on  the  other,  points  in  MO,  TN,  TX, 
OK.  AU  MS.  KY,  KS.  IL.  and  OH. 

MC  157211  (Sub-1).  filed  May  6. 1982. 
Applicant:  DI-MON,  INC..  9735 
Braircreek  Drive,  Oklahoma  City,  OK 
73132.  Representative:  Jim  Patton,  3925 
N.W.  10th  St,  Box  75613,  Oklahoma 
City.  OK  73147.  (405)  943-2466. 
Transporting  Mercer  commodities, 
between  points  in  NM,  on  the  one  hand, 
and,  on  the  other,  points  in  OK  and  TX. 

MC  158230.  filed  May  3, 1982. 
Applicant:  STEFANIA  SEWRUK  AND 
KRYSTYNA  SCHOLTZE.  d.b.a.  TEMPO 
TRANSPORTATION,  3017  S. 
Kensington  Avenue,  Westchester,  IL 
60153.  Representative:  Donald  S. 
Mullins,  1033  Graceland  Avenue,  Des 
Plains,  IL  60016,  (312)  298-1094. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  and  commodities  in  bulk), 
between  Chicago,  IL,  on  the  one  hand, 
and,  on  the  other,  points  in  AL,  AR,  GA, 
IL.  IN.  L\,  KY.  LA,  MI.  MN.  MS.  MO.  NY. 
OH.  PA,  TN,  WV,  and  WI. 

MC  161789,  filed  May  3,1982. 
Applicant:  BASRAN  FREIGHT  & 
LUMBER.  317  Wood  St..  New 
Westminster,  B.C.,  Canada  V3M  5K6. 
Representative:  George  LaBissoniere,  15 
S.  Grady  Way,  Suite  239,  Renton.  WA 
98055,  (206)  228-3807.  Transporting 
lumber  and  wood  products,  forest 
products,  building  materials,  and  such 


commodities  as  are  dealt  hi  or  used  by 
manufacturers  and  dealers  of 
prefabricated  log  homes,  between  ports 
of  entry  on  the  international  boundary 
line  between  the  U.S.  and  Canada  in 
WA,  on  the  one  hand,  and,  on  the  other, 
points  in  WA  and  OR. 

MC  161800.  filed  May  3, 1982. 
AppUcant  ALL  AMERICAN  BUS  LINES. 
INC..  3744  East  Anne.  I%oenix.  AZ 
85040.  Representative:  Donald  W. 
Powell,  4150  North  12th  St.,  Phoenix,  AZ 
85014,  (602)-241-0777.  Transporting 
passengers  and  their  baggage,  in  the 
same  vehicle  with  passengers,  in  special 
and  charter  operations,  beginning  and 
ending  at  points  in  AZ,  and  extending  to 
points  in  the  U.S.  (except  HI). 

MC  161830,  filed  May  4, 1982. 
Applicant  ESCANABA  OIL  COMPANY. 
INC.  2501 14th  Ave.,  South  Escanaba,  MI 
49829.  Representative:  Edward  H. 
Schaus  (same  address  as  applicant) 
(906)  786-1122.  Transporting 
instruments,  documents,  currency, 
receipts,  data  processing  materials,  and 
correspondence,  between  points  in  MI 
and  WI. 

MC  161860.  filed  May  6, 1982. 
Applicant:  CHICOT  TRANSPORT.  INC.. 
Highway  65  North.  Lake  Village,  AR 
71653.  Representative:  K.  G.  Norris. 
North  Lake  Shore  Rd.,  Lake  Village,  AR 
71653,  (501)-265-2573.  Transporting 
petroleum  products,  between  points  in 
Washington  County,  MS,  on  the  one 
hand,  and,  on  the  other,  points  in 
Ashley,  Chicot  and  Desha  Counties,  AR, 
under  continuing  contract(s)  with  (1) 
Powell  Oil  Company,  Inc.;  of  McGehee, 
AR:  (2)  Callaway  Oil  Company,  of 
Wilmot,  AR;  and  (3)  G.  A.  Norris  Butane 
Co..  Inc.  of  Lake  Village.  AR. 

MC  161861,  filed  May  6, 1982. 
AppUcant  WJS  MOTOR  FREIGHT. 
INC.,  3225  South  7th  Street  Louisville. 
KY  40210.  Representative:  Daniel  C. 
Sullivan,  180  N.  Michigan  Avenue,  Suite 
1700.  Chicago,  IL  60601,  (312)  283-1600. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(8)  with  Haywood  Male 
Company,  Division  of  Genesco,  of 
Nashville,  TN. 

Volume  No.  OP3-76 

Decided:  May  18. 1982. 
By  the  Commission,  Review  Board  Number 
2.  Members  Carieton.  Fisher,  and  Williams. 

MC  2934  (Sub-122),  filed  May  7, 1982. 
Applicant:  AERO  MAYFLOWER 
TRANSIT  COMPANY.  INC..  9098  North 
Michigan  Rd.,  Cannel,  IN  48032. 
Representative:  W.  G.  Lowry  (same 


address  as  applicant).  (317)  87&-1142. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  HI),  imder  continuing 
contract(8)  with  Control  Data 
Corporation,  (rf  Minneapolis.  MN. 

MC  123405  (Sub-86),  filed  May  7, 1982. 
Applicant  FOOD  TRANSPORT.  INC,  R- 
D.  #1.  Thomasville.  PA  17364. 
Representative:  Christian  V.  Graf.  407  N. 
Front  St.,  Harrisburg,  PA  17101,  (717) 
236-431&  Transporting  petro/euin 
products  and  sound  deadener  compound 
(except  commodities  in  bulk,  (1) 
between  points  in  McKean  and  Venango 
Counties,  PA,  Hancock  and  Pleasants 
Counties,  WV,  and  Warren  County,  MS. 
on  the  one  hand,  and,  on  the  other, 
points  in  the  VS.  (except  AK  and  HI); 
(2)  between  points  in  Fulton  County, 
GA.  and  Butler,  Westmoreland  and 
Allegheny  Counties,  PA,  on  the  one 
hand,  and,  on  the  other,  points  in  TX 
and  those  in  the  U.S.  in  and  east  of  MN. 
LA,  MO,  AR.  and  LA,  (3)  between  points 
in  Harris  County.  TX,  on  the  one  hand, 
and.  on  the  other,  points  in  FL,  and  (4) 
between  points  in  Erie  County,  NY  and 
Beaver  County,  PA,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S.  in 
and  east  of  WL  IL.  KY,  TN,  and  MS. 

MC  125535  (Sub-40),  filed  May  6. 1982. 
Applicant  NATIONAL  SERVICE  LINES. 
INC  OF  NEW  JERSEY.  2275  Schuetz 
Rd..  St  Louis.  MO  63141.  Representative: 
Donald  S.  Helm  (same  address  as 
applicant),  (314)  569-1161.  Transporting 
non-ferrous  metals,  between  points  in 
the  U.S  (except  AK  and  HI). 

MC  128114  (Sub-13),  filed  May  10. 
1982.  Applicant  SAVAGE  &  SONS, 
INC,  P.O.  Box  2422,  Pasco,  WA  99302. 
Representative:  Boyd  Hartman.  P.O.  Box 
3641,  Bellevue.  WA  98009,  (206)  453- 
0312.  Transporting  petroyeum  and 
petroleum  products,  between  points  in 
WA.  OR.  ID.  and  MT. 

MC  141255  (Sub-21).  filed  May  6, 1982. 
Applicant  TANDY 

TRANSPORTATION,  INC.  2560  E.  Long 
Ave.,  Fort  Worth,  TX  78111. 
Representative:  Donnie  Brogdon  (same 
address  as  applicant),  (817)  834-0182. 
Transporting  general  commodities 
(except  classes  A  and  B,  household 
goods  and  commodities  in  bulk), 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(8) 
with  Lawson  Products,  Inc.  of  Des 
Plaines,  IL 

MC  141255  (Sub-22),  filed  May  6, 1982. 
Applicant  TANDY 
TRANSPORTATION.  INC.,  2560  East 
Long  Ave.,  Fort  Worth.  TX  76111. 
RepreseBtative:  Roy  Beans  (same 
address  as  applicant),  (817)  834-0182. . 
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Transporting  ^e/wray  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(s)  with  Big  Bear  Stores  Co.,  and 
its  subsidiaries,  of  Columbus,  OR 

MC  142305  (Sub^),  filed  May  6, 1982. 
Apphcant:  WISCONSIN  EXPRESS 
LINES,  INC.,  Route  2.  Green  Bay,  WI 
54301.  Representative:  Daniel  R.  Dineen. 
710  North  Piankinton  Ave„  Milwaukee, 
WI  53203,  (414)  273-7410.  Transporting 
(1)  food  and  related  products,  between 
points  in  the  U.S.  (except  AK  and  HI), 
under  continuing  contract(s)  with  Pauly 
Cheese  Company,  a  Division  of  Swift  & 
Company,  of  Green  Bay,  WI,  and  (2)  salt 
and  salt  products,  between  points  in  the 
U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  International 
Salt  Company,  of  Clairks  Summit,  PA. 

MC  142305  (Sub-7).  filed  May  6. 19B2. 
Applicant:  WISCONSIN  EXPRESS 
LINES,  INC.,  Route  2.  Green  Bay,  WI 
54301.  Representative:  Daniel  R.  Dineen. 
710  North  Piankinton  Ave.,  Milwaukee, 
WI  53203:  (414)  273-7410.  Transporting 
food  and  related  products,  between 
points  in  WI.  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

MC  14S734  (Sub-18).  filed  April  27. 
1962.  Applicant  BD  TRUCKING  CO.. 
P.O.  Box  817,  Ripon.  CA  95366. 
Representative:  James  H.  Gulseth,  100 
Bush  St..  2l8t  Floor,  San  Francisco,  CA 
94104:  (415)  98d-577a  Transporting 
general  commodities  (except  classes  A 
and  B  explosives),  between  points  in 
CA,  OR,  and  WA. 

MC  146075  (Sub-14],  filed  May  6, 1982. 
Applicant:  TEXAS  INTERMOUNTAIN 
TRANSPORTATION.  INC.,  6161  West 
29th  PI..  Wheatridge.  CO  80214. 
Representative:  Delbert  Ewing  (same 
address  as  applicant).  (303)  429-4065. 
Transporting  (1)  food  and  related 
products,  and  (2)  alcoholic  beverages, 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  152935  (Sub-lO).  filed  May  6, 1982. 
Applicant:  HILL-ROM  COMPANY.  INC. 
Highway  46,  Batesville,  IN  47006. 
Representative:  Steve  A.  Oldham  (same 
address  as  applicant]  (812)  934-7169. 
TranaporXing  furniture  and  fixtures,  and 
metal  products,  between  points  in  the 
U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  Tropitone 
Furniture  Company,  Inc.,  of  Sarasota, 
PL 

MC  153414  (Sub-2),  filed  May  6. 1982. 
Applicant:  U.S.  POLLUTION  CONTROL. 
INCORPORATED.  2000  Classen  Center. 
Suite  320  South,  Oklahoma  Gty,  OK 


73106.  Representative:  Wilbuin  L 
Williamson.  Suite  107.  50  Classen 
Center.  5101  North  Classen  Blvd.. 
Oklahoma  City,  OK  73108;  (405)  84ft- 
7946.  Transporting  chemicals  and 
related  products,  between  points  in  the 
U.S. 

MC  156104  (Sub-1),  filed  May  6, 1982. 
Apphcant  PAUL  WATTS  TRUCKING, 
INC..  388  Larkin  Ave..  Akron,  OH  44305. 
Representative:  Paul  Watts  (same 
address  as  applicant)  (216)  784-6237. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  ceramic  or  clay 
manufacturers,  between  points  in  the 
U.S.  (except  AK  and  HI). 

MC  159155,  filed  May  6, 1982. 
Applicant:  PULLEN  BROS..  DSIC,  Route 
4,  Box  6H,  Sikeston,  MO  63801. 
Representative:  Harry  F.  Horak,  Suite 
115,  5001  Brentwood  Stair  Rd..  Fort 
Worth,  TX  76112;  (817)  457-0804. 
Transporting  (1)  carpet  padding, 
between  points  in  the  U.S.  (except  AK 
and  HI),  (2)  catbox  filler  and  absorbent 
products,  between  points  in  Pulaski 
County,  IL,  on  the  one  hand,  and.  on  the 
other,  points  in  AZ,  CO,  NM.  and  those 
points  in  the  U.S.  in  and  east  of  ND,  SD, 
NE,  KS,  OK,  and  TX.  and  (3)  frozen 
confections,  between  points  in  the  U.S. 
(except  AK  and  HI). 

MC  160454,  filed  May  6, 1982. 
Applicant:  OWEN  PRODUCE,  INC. 
Locust  Grove  Rd.,  Elizabethtown,  KY 
42701.  Representative:  D.  R.  Beeler,  P.O. 
Box  482.  Franklin.  TN  37064,  (614)  790- 
2510.  Transporting  such  commodities  as 
are  dealt  in  by  retail  and  wholesale 
automotive  supply  houses  and  industrial 
supply  houses,  between  points  in  Hardin 
County,  KY,  and  Cuyahoga  County,  OH, 
on  the  one  hand.  and.  on  the  other, 
points  in  TX.  CA,  and  WA. 

MC  160785  (Sub-1),  filed  May  10, 1982. 
Applicant;  CASTAR  TRUCKING,  7840 
"F"  St.,  Omaha,  NE  68127. 
Representative:  James  F.  Crosby,  7363 
Pacific  St.,  Suite  210B,  Omaha,  NE  68114; 
(402)  397-9900.  Transporting  food  and 
related  products,  between  points  in 
Pottawattamie  County.  LA.  and  Douglas 
and  Sarpy  Counties.  NE.  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI). 

MC  161025.  filed  May  7. 1982. 
Applicant:  MIKE  SATTERLEE  ft  CLARK 
JENNER,  d.b.a.  CAMSCO,  Box  1264, 
Williston.  ND  58801.  Representative: 
Charles  E.  Johnson.  P.O.  Box  2056. 
Bismarck,  ND  58502;  (701)  223^530a 
Transporting  Mercer  commodities 
(except  commodities  in  bulk),  between 
points  in  ND.  SD,  MT.  WY,  and  CO. 

MC  181795,  filed  May  7. 1982. 
Applicant:  VANTAGE  TRANSPORT. 


INC  6810  Fleetwood  Rd.,  McLean.  VA 
22101.  Representative:  J,  G.  Dail  Jr..  P.O. 
Box  LU  McLean.  VA  22101;  (703)  893- 
3050.  Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(s)  with  Kraft  Ina,.of  Glenview, 
IL 

MC  161854.  filed  May  6, 1982. 
Applicant  JAMES  E.  PATRICK.  d.b.a. 
PATRICK'S,  P.O.  Box  133.  Chestertown. 
MD  2ie2a  Representative:  William  J. 
Bateman,  1575  Eye  St..  NW., 
Washington.  DC  20005;  (202)  789-1186. 
Transporting  motor  vehicles,  between 
those  points  in  DE,  MD.  and  VA  east  of 
the  Chesapeake  Bay  and  south  of  the 
Chesapeake  and  Delaware  Canal,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

MC  181865,  filed  May  6, 1982. 
Applicant:  FEDTRANS,  INC  138  Fifth 
Ave.  South.  Nashville,  TN  37202. 
Representative:  Daniel  C.  SulUvan,  180 
N.  Michigan  Ave..  Suite  1700,  Chicago. 
IL  60601;  (312)  283-1600.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk],  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(8]  with  State 
Industries.  Inc..  of  Ashland  City,  TN. 

MC  161884,  filed  May  7, 1982. 
Applicant:  HARBOR  VIEW  TAXI  OF 
STATEN  ISLAND  INC  88  Brookfield 
Ave.,  Staten  Island,  NY  1030& 
Representative:  Larsh  B.  Mewhinney, 
555  Madison  Ave.,  New  York.  NY  10022: 
(212)  838-0600.  Transporting  passe/^gers 
and  their  baggage,  in  the  same  vehicle 
with  passengers,  limited  to  the 
transportation  of  not  more  than  21 
passengers  (excluding  the  driver),  in 
special  operations,  beginning  and  ending 
at  Brooklyn,  NY,  and  extending  to  points 
in  the  U.S. 

MC  161895.  filed  May  la  1982. 
Applicant:  KING  TRUCKING,  INC.,  Rt 
1.  Box  151.  King  City.  MO  64463. 
Representative:  G.  C  King  (same 
address  as  applicant)  (816)  535-6398. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  Buchanan. 
Gentry,  Jackson,  Pettis  and  Saline 
Counties,  MO,  on  the  one  hand,  and,  on 
the  other,  points  in  the  U.S.  (except  AK 
and  HI). 

MC  161904,  filed  May  10. 1982. 
Applicant:  ROY  K.  ABBOTT  d.b.a 
ABBOTT  EXPRESS.  P.O.  Box  399. 
Sparks,  NV  89431.  Representative: 
Robert  G.  Harrioon.  4299  James  Dr.. 
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Carson  City.  NV  89701;  (702)  882-5649. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(s)  with  SCM  Walton  Printing 
Co.  of  Buena  Park,  CA  and  Roy  E. 
Thomas  Furniture  Manufacturing,  Inc.  of 
Santa  Fe  Springs,  CA. 

Volume  No.  OP4-176 

Decided:  May  la  1982. 
By  the  Commission,  Review  Board  No.  2, 
Members  Carlelon,  Fisher  and  Williams. 
MC  51148  (Sub-864),  filed  May  10, 
1982.  Applicant:  SCHNEIDER 
TRANSPORT,  INC.,  P.O.  Box  2298, 
Green  Bay,  WI  54306.  Representative: 
Charles  W.  Singer,  P.O.  Box  2545,  Green 
Bay.  WI  54306;  (414)  498-5246. 
Transporting  ,ge/?e/iQ/  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.  under 
continuing  contract(s)  with  The  Mead 
Corporation,  of  Dayton,  OH,  and  its 
subsidiaries. 

MC  146496  (Sub-14),  filed  May  10. 
1982.  Applicant:  JOSEPH  MOVING  & 
STORAGE  CO.,  INC..  d.b.a.  ST.  JOSEPH 
MOTOR  UNES,  5724  New  Peachtree 
Rd..  Chamblee.  GA  30341. 
Representative:  Edward  J.  Kiley,  1730  M 
St.,  N.W.,  Washington,  DC  20036;  (202) 
296-2900.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  Continental  Shippers  Association, 
Inc.,  of  Atlanta,  GA.  Condition:  The 
person  or  persons  who  appear  to  be 
engaged  in  common  control  of  another 
regulated  carrier  must  either  file  an 
application  under  49  U.S.C.  11343(A)  or 
submit  an  affidavit  indicating  why  such 
approval  is  unnecessary  to  the 
Secretary's  office.  In  order  to  expedite 
issuance  of  any  authority  please  submit 
a  copy  of  the  affidavit  or  proof  of  filing 
the  application(s)  for  common  control  to 
Team  4,  Room  2410. 

MC  151706  (Sub-4).  filed  May  3, 1982. 
Applicant:  JAN-AL  SALES,  INC.,  5321 
Southwyck  Blvd.,  Toledo,  OH  43614. 
Representative:  Joseph  E.  Ludden,  P.O. 
Box  1567,  LaCrosse,  WI  54601;  (608)  788- 
2000.  Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI). 

MC  156126.  filed  May  12, 1982. 
Applicant:  AMERICAN 
TRANSPORTATION  &  STORAGE,  INC., 
817  Atherton  Dr.,  Metairie,  LA  70001. 


St.,  Forth  Worth,  TX  76103;  (817)  332- 
4718.  Transporting  metal  products, 
between  points  in  AL,  LA,  MS  and  TX. 
MC  159916  (Sub-1).  filed  May  11. 1982. 
Applicant:  ROMAR.  INC.,  P.O.  Box  1843, 
Idaho  Falls,  ID  83401.  Representative: 
Timothy  R.  Stivers,  P.O.  Box  1576,  Boise, 
ID  83701;  (208)  343-3071.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives  and  houshold  goods), 
between  points  in  the  U.S.  (except  AK 
and  HI],  under  continuing  contract(s) 
with  Romar,  Inc.;  Beauty  For  All 
Seasons;  C-A-L  Ranch  Farm  Supply, 
Inc.;  C-A-L  Stores  Ina;  and  Two  M 
Distributors,  Inc.,  all  of  Idaho  Falls,  ID, 
and  Innovative  Concepts,  Inc.,  of  San 
Jose,  CA. 

MC  161646,  filed  May  11, 1982. 
Applicant:  JAMES  PATTON 1570 
Tarberry,  Houston,  TX  77088. 
Representative:  C.  W.  Ferebee,  3910  FM 
1960  W.,  Suite  106,  Houston,  TX  77068; 
(713)  537-8156.  Transporting 
construction  equipment  and  parts, 
between  Houston,  TX  and  points  in 
Brazorial  County,  TX,  on  the  one  hand, 
and  on  the  other,  points  in  OK,  LA  and 
AR. 

MC  161896,  filed  May  10, 1982. 
Applicant:  FREE  STATE  TRANSPORT, 
INC.,  406  Raibx)ad  Ave.,  Federalsburg, 
MD  21632.  Representative:  M.  Bruce 
Morgan.  100  Roseler  Rd.,  Suite  200,  Glen 
Bumie,  MD  21061;  (301)  761-2580. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  conunodities  in 
bulk),  between  points  in  the  U.S.  on  and 
east  of  a  line  beginning  at  the  mouth  of 
the  Mississippi  River,  and  extending 
along  the  Mississippi  River  to  its 
junction  with  the  western  boundary  of 
Itasca  County,  MN,  then  northward 
along  the  western  boundary  of  Itasca 
County,  MN,  then  northward  along  the 
western  boundaries  of  Itasca  and 
Koochiching  Counties,  MN,  to  the 
International  boundary  line  between  the 
U.S.  and  Canada. 

MC  161996,  filed  May  12. 1982. 
Applicant:  HARRY  PAYNE  TRUCKING, 
1317  Springbrook  Rd.,  Medford,  OR 
97501.  Representative:  Philip  G. 
Skofstad,  529  S.E.  Grand  Ave.,  Portland, 
Or  97214;  (503)  239-4157.  Transporting 
lumber  and  wood  products,  between 
points  in  WA  and  OR,  on  the  one  hand, 
and,  on  the  other,  points  in  CA,  NV,  AZ, 
TX,  OK,  UT,  ID,  NM,  and  AR. 

Agatha  L  Meigenovich, 

Secretary. 

(FR  Doc.  81-14arFU«l  S-21-a2:  asu  *■] 


[Fhumc*  Dock*!  No.  2M1S] 

Consolidated  Rail  Corp.;  Tradcage 
Rights  Exemption;  Over  Norfork  & 
Western  Railway  Co. 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  exemption. 

summary:  Pursuant  to  49  n.S.C  10505, 
the  Interstate  Commerce  Commission 
exempts  from  the  requirements  of  prior 
approval  under  49  U.S.C.  11343  the 
trackage  rights  agreement  granting 
Consolidated  Rail  Corporation  the  right 
to  operate  over  approximately  43.4  miles 
of  Norfolk  and  Western  Railway 
Company  track  between  Muncie,  and 
Richmond,  IN. 

DATES:  Exemption  effective  on  May  24, 
1982.  Petitions  to  reopen  must  be  filed 
by  June  14, 1982. 
addresses:  Send  pleadings  to: 

(1)  Section  of  Finance,  room  5314, 
Interstate  Commerce  Commission, 
Washington,  D.C.  20423 

(2)  Petitioner's  representative:  Joel  E. 
Mazor,  Consolidated  Rail 
Corporation,  1138  Six  Penn  Central 
Plaza  Philadelphia.  PA  19104 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  E.  Gitomer  (202)  275-7245. 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  contact:  TS 
Infosystems,  Inc.,  Room  2227, 12th  & 
Constitution  Ave.,  NW.,  Washington, 
D.C.  20423;  (202)  289-4357-DC 
MetropoUtan  Area;  (800)  424-540a-toll 
free  for  outside  the  DC  area. 

Decided:  May  17, 1982. 

By  the  Commission,  Chairman  Taylor,  Vice 
Chairman  Gilliam,  Commissioners  Gresham. 
Sterrett,  Andre,  and  Simmons.  Commissioner 
Simmons  did  not  participate. 

Agatha  L.  Mergenovick,. 

Secretary. 

(FR  Doc  82-14032  nied  »~»-a2;  ■^U  aa] 
MLUNOCOOC  7096-01-41 


f  Docket  Na  AB-1  (Sub-119F] 

Chicago  and  North  Western 
Transportation  Co.— At>andonment 
Between  Mason  City  and  Kesiey.  lA; 
Rndings 

The  Commission  has  issued  a 
certificate  authorizing  the  Chicago  and 
North  Western  Transportation  Company 
to  abandon  its  35.6-mile  rail  line 
between  Mason  City,  L\,  milepost  104.3, 
and  Kesiey,  L\,  milepost  68.7,  in  CerroP#' 
Gordo,  Franklin,  and  Butler  Counties, 
lA.  The  abandonment  certi£(tate  will 

'  <*■•»,««     a<w>o     «... 
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the  Commission  also  finds  that:  (1)  A 
Hnancially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued;  and  (2)  it  is 
hkely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
concurrently  on  the  applicant,  with 
copies  to  Louis  E.  Citomer,  Room  5417. 
Interstate  Commerce  Commission, 
Washington.  DC  20423,  no  later  than  10 
days  from  publication  of  this  Notice. 
Any  offer  previously  made  must  be 
remade  within  this  10-day  period. 

Information  and  procedures  regarding 
fmancial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C  10905 
and  49  CFR  1121.3& 

Dedded:  May  19. 1982. 
Agadia  L  Mergenovich. 

Secretary. 

|FR  Doc  82-14171  FIM  S-XI-B  Mt  aa) 
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[Docket  Na  AB-1  (8ub-133)] 

Chicago  and  North  Western 
Transportation  Co.— Abandonment  in 
Pollc  County,  lA;  Findings 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
Chicago  and  North  Western 
Transportation  Company  to  abandon  its 
rail  line  between  milepost  3.8  near  Flint 
Junction.  lA  and  milepost  11.5  near 
Camp  Dodge,  lA,  a  total  distance  of  7.7 
miles,  in  Polk  County.  lA.  subject  to 
conditions.  A  certificate  will  be  issued 
authorizing  abandonment  unless  the 
Commission  also  finds  that:  (1)  a 
financially  responsible  person  has 
offered  financial  assistance  (through 
subsidy  or  purchase)  to  enable  the  rail 
service  to  be  continued:  and  (2)  it  is 
hkely  that  the  assistance  would  fully 
compensate  the  railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
concurrently  on  the  applicant,  with 
copies  to  Louis  E.  Citomer.  Room  5417, 
Interstate  Commerce  Commission. 
Washington,  DC  20423.  no  later  than  10 
days  from  publication  of  this  Notice. 
Any  offer  previously  made  must  be 
resubmitted  within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  set  forth  at  40  U.S.C.  10905 
and  49  CFR  1121.38. 

Agatha  L  Mw^eoavicii. 

Satntary. 

|FK  Doc.  B»-I«t72  ntod  S-B-tt  Ml  mil 
MLUMOOOOe: 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

Advisory  Committee  on  Voluntary 
Foreign  Aid;  Meeting 

Pursuant  to  Executive  Order  11769 
and  the  provisions  of  Section  10(a)(2), 
Pub.  L.  92-483.  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
the  meeting  of  the  Advisory  Committee 
on  Voluntary  Foreign  Aid  which  will  be 
held  on  June  10  (from  9.-00  a.m.  to  5:30 
p.m.),  and  June  11  (from  9:00  a.m.  to 
12:30  p.m.),  at  The  Mayflower.  1127 
Connecticut  Avenue.  NW.,  Washington 
DC  20036. 

The  Committee  will  discuss 
implementation  of  the  "Biden-Pell" 
Amendment,  Section  316(a)  of  the 
International  Security  and  Development 
Cooperation  Act  of  1980,  Pub.  L  96-533. 
The  Amendment  calls  for 
encouragement  of  the  work  of  private 
and  volunteiry  organizations  to  deal  with 
world  hunger  problems,  and  for 
assistance  to  facilitate  public 
discussion,  analysis,  and  review  of 
issues  relating  to  world  hunger  and 
poverty. 

The  major  theme  of  this  two-day 
meeting  centers  on  the  role  of  the  media 
in  development  education.  PVO  and 
media  representatives  will  speak  on  the 
various  challenges  and  opport\mities 
related  to  the  use  of  media  as  a 
development  education  resource.  In 
addition,  there  will  be  a  panel 
discussion  on  World  Food  Day:  A 
National  Development  Education  Project 
for  PVOs  and  an  update  on  AID 
Development  Education  activities. 

The  meeting  will  be  open  to  the 
public.  Any  interested  person  may 
attend,  request  to  appear  before,  or  file 
statements  with  the  Committee  in 
accordance  with  procedures  established 
by  the  Committee.  Written  statements 
should  be  filed  prior  to  the  meeting  and 
should  be  available  in  twenty  copies. 

Dr.  Toye  Brown  Byrd  will  be  the  AID 
representative  at  the  meeting.  It  is 
suggested  that  those  desiring  further 
information  contact  Dr.  Byrd  at  (703) 
235-2708,  or  by  mail  c/o  the  Advisory 
Committee  on  Voluntary  Foreign  Aid, 
Agency  for  International  Development. 
Washington.  DC  20523. 

Dated:  May  14. 1982. 
Julia  Chang  Blocfa, 

Assistant  Administrator.  Bureau  for  Food  for 
Peace  and  Voluntary  Assistance. 

(FR  Doc  82-14101  FH«d  S-Z1-8£  8:4S  ■in| 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  82-28] 

NASA  Advisory  Council,  Aeronautics 
Advisory  Committee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 

action:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act.  Pub. 
L  92-463.  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Advisory  Committee,  Informal  Advisory 
Subcommittee  on  General  Aviation 
Technology. 

DATE  AND  TIME:  June  10, 1982. 8:30  a.m. 
to  5  p.m.  June  11. 1982. 8:15  a.m.  to  3:30 
p.m. 

ADDRESS:  NASA  Ungley  Research 
Center,  Building  1219,  Room  225, 
Hampton.  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Harry  W.  Johnson,  National 
Aeronautics  and  Space  Administration. 
Code  RJG-2.  Washington,  DC  20546 
(202/755-2380). 

SUPPLEMENTARY  INFORMATION:  The 

Informal  Advisory  Subcommittee  on 
General  Aviation  Technology  was 
established  to  assist  the  NASA  in 
assessing  the  adequacy  of  its 
aeronautics  research  and  technology 
program  to  meet  the  specific  needs  of 
general  aviation,  including  commuter 
transport  aircraft,  and  to  recommend 
any  modifications  or  augmentations  of 
current  and  planned  activities  deemed 
necessary  to  increase  their  value  and 
effectiveness  in  achieving  commuter  and 
general  aviation  program  objectives. 
These  objectives  include  advanced 
technology  for  increased  safety,  energy 
efficiency,  utility,  environmental 
compatibility,  and  economic  usefulness. 
The  program  is  multidisciplinary  in 
scope,  encompassing  aerodynamics  and 
flight  dynamics,  propulsion,  materials 
and  structures,  avionics,  controls  and 
human  factors.  The  Subcommittee, 
chaired  by  Mr.  John  W.  Olcott.  is 
comprised  of  eight  members.  Vhe 
meeting  will  be  open  to  the  public  up  to 
the  capacity  of  the  room  (approximately 
50  persons  including  Subcommittee 
members  and  participants). 
Type  of  meeting:  Open 
Agenda 

)une  10, 1982: 
8:30  a.m. — Opening  Remarks 
9  a.m.— Status  of  NASA  Aeronautics 
Program  Planning 
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11  a.in.— Sonmuuy  of  NASA  FY  1982 
Commuter  and  General  Aviation' 
Research  and  Technology  Programs: 
Langley  Research  Center,  Lewis 
Research  Center,  Ames  Research  Center 

4  p.ia — Discussion  of  Issues  Regarding 
General  Aviation  and  Commuter  Aircraft 
Technology 

5  pja — Adjourn 
June  11. 19S2: 

8:15  a.m. — Continuation  of  Discussion  of 

Issues 
10:30  a.m. — Subcommittee  Conclusions  and 

Recommendations 
3:30  p.m. — Adjourn 
Dated:  May  17. 1982. 
NatfaanisI  B.  Cohen, 

Director.  Management  Support  Office.  Office 
of  External  Relations. 

|FR  Doc.  IB-14042  Filed  S-21-8&  M6  am| 
BILUNO  CODE  7S1»-«t-« 


(Notic*  92-29] 

NASA  Advisory  Council,  Aeronautics 
Advisory  Committee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Aeronautics 
Advisory  Coomiittee,  Informal 
Executive  Subcommittee. 
DATE  AND  TIME:  June  17. 1982,  8:30  a.m. 
to  5:46  p.m.:  June  18, 1982,  8:30  a.OL  to  3 
p.m. 

ADDRESS:  National  Aeronautics  and 
Space  Administration,  600 
Independence  Ave.,  SW.,  Room  625, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  C.  Robert  Nysmith,  National 
Aeronautics  and  Space  Administration. 
Code  R,  Washington.  DC  20546  (202/ 
755-8550). 

SUPPLEMENTARY  MIFORMATKNC  The 
Informal  Executive  Subcommittee  was 
established  to  provide  overall  guidance 
and  direction  to  the  discipline  and 
vehicle  class  oriented  activities  of  the 
Aeronautics  Advisory  Committee.  The 
Subcommittee,  chaired  by  Dr.  Robert 
Loewy.  is  comprised  of  eleven  members. 
The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
(approximately  50  persons  bicluding  the 
Subcommittee  members  and 
participants). 

Type  of  meeting:  Open 

Agenda 

June  17. 1982: 
8:30  a.m. — Chairperson's  Remarlcs 
9:15  a.a.— Review  of  NASA  Aeronautics 
and  Long  Range  Plan 


1  p.m. — Subcommittee  Chabpenon's 

Reports 
5:45  p.m. — ^Adjourn 
June  18, 1982 
8:15  a.m.— Continuation  of  Subcommittee 

Chairperson's  Reports 
10:45  a.m. — Discussion  and  Consolidation 

of  Subcommittee  Reports 
3  p.m. — Adjourn 

Dated:  May  17. 1982. 

Nathaniel  B.  Cohen, 

Director,  Management  Support  Office,  Office 
of  External  Relations. 

|FK  Doc  8Z-140«3  Filed  S-Zl-BZ:  i:4S  aia| 
BRiJNQ  CODE  7510-«1-« 


NUCLEAR  REGULATORY 
COMMISSION     . 

Advisory  Committee  on  Reactor 
Safeguards;  Meeting 

In  accordance  with  the  purposes  of 
sections  29  and  182b.  of  the  Atomic 
Enet^  Act  (42  U.S.C  2039.  2232  b.},  the 
Advisory  Committee  on  Reactor 
Safeguards  will  hold  a  meeting  on  Jtme 
3-5, 1982,  in  Room  1046, 1717  H  Street 
NW..  Washington.  DC.  Notice  of  this 
meeting  was  published  in  the  Fedecal 
Register  on  May  19. 1982. 

The  agenda  for  the  subject  meeting 
will  be  as  follows: 

Thursday,  June  3, 1982 

8:30  A.M.-8:45  AM.:  Opening  Session 
(Open) — The  Committee  will  hear  and 
discuss  the  report  of  the  ACRS 
Chairman  regarding  miscellameous 
matters  relating  to  ACRS  activities. 

8:45  A.M.-12:45  P.M.:  Reactor 
Pressure  Vessel  Integrity  (Open)— The 
Committee  will  hear  the  report  of  its 
Subcommittee  and  consultants  who  are 
presnt  regarding  the  proposed  NRC  Plan 
of  action  to  resolve  questions  relating  to 
repressurization  of  rfiactor  pressure 
vessels  following  severe  cooling 
transients. 

The  Committee  will  hear  and  discuss 
a  report  from  members  and  consultants 
of  the  NRC  Staff  regarding  this  matter. 
Representatives  of  the  nuclear  industry 
will  participate  as  appropriate. 

1:45  P.M.-3:45  PM.:  Quantitative 
Safety  Goals  (Open}— The  members  of 
the  Committee  will  discuss  the  proposed 
ACRS  report  to  the  NRC  regarding 
proposed  Safety  Goals  for  Nuclear 
Power  Plants:  A  Discussion  Paper 
(NUREG-0880)  dated  February  1982. 

3:45  P.M.-5:45  P.M.:  NRC  Safety 
Research  Program  (Open}~'The 
Committee  will  hear  and  discuss  the 
report  of  its  Subconmiittee  Chairman 
and  designated  members  regarding  the 
proposed  NRC  Safety  Research  Budget    • 
for  FY  1984  and  1985. 


Members  of  the  NRC  Staff  will 
participate  as  appropriate. 

Portions  of  this  section  will  be  closed 
as  required  to  discuss  information  the 
premattue  release  of  which  would  be 
likely  to  significandy  frustrate  the 
performance  of  the  Committee's 
statutory  fimctioiL 

5:45  P.M.-6:30  P.M.:  NRC  RegulationB 
(Open)— The  Committee  members  will 
hear  and  discuss  reports  from  its 
Subcommittee  Chairman  regarding 
proposed  NRC  regulations  on 
Application  of  TMI-2  Lessons  Learned 
to  Operating  Reactors  (10  CFR  50.34) 
and  Applicability  of  License  Conditions 
and  Technical  Specifications  in  an 
Emergency  (10  CFR  50.54  and  50.72). 

Friday,  June  4. 1982 

8:30  AM.-1Z-30  PM„-  Midlgnd  Plant 
Units  1  and  2  (Open)— The  Committee 
will  hear  the  report  of  its  Subcommittee 
and  consultants  who  are  present 
regarding  proposed  operation  of  the 
Midland  Plant  Units  1  and  2. 

The  Committee  will  hear  and  discuss 
presentations  by  representatives  of  the 
NRC  Staff  and  the  applicant  regarding 
this  matter.  Portions  of  this  section  will 
be  closed  as  necessary  to  discuss 
Proprietary  Information  related  to  this 
matter. 

1:30  PM.-ZH0  PMj  Discuss  Items  for 
ACRS  meeting  with  NRC 
Commissioners  (Open} — The  members 
will  discuss  proposed  ACRS  comments 
regarding  items  to  be  discussed  with  the 
NRC  Commissioners.  These  items  will 
include:  ACRS  activities  regarding 
quantitative  safety  goals  for  nuclear 
power  plants;  integrity  of  reactor 
pressure  vessels:  ACRS  plans  for  review 
of  the  CRBR:  the  NRC  Long  Range 
Reseeirch  Program  Plan,  and 
instrumentation  for  detection  of 
inadequate  core  cooUng. 

ZiX)  P.M.-3:30  PMj  MeeUng  with 
NRC  Commissioners  (Tentative) 
(Open)— The  Committee  will  meet  the 
members  of  the  Commission  to  discuss 
items  not  above. 

3:30  P.M.-4:15  PM.:  Future  ACRS 
Activities  (Open)— The  members  will 
discuss  anticipated  ACRS  Subcommittee 
activity  and  topics  proposed  for 
cosideration  by  the  full  Committee. 

4:15  P.M.-5M}  P.M.:  Decay  Heat 
Removal  Systems  (C^n)—khe 
Committee  will  hear  and  dscuss  the 
report  of  its  Subcommittee  Chairman 
regarding  the  proposed  NRC  Task 
Actios  Plan  A-45  to  evaluate  alternate 
decay  heat  removal  systems. 

5.i)0  PM.-&30  PM.:  Quantitative 
Safety  Goals  (Open)— The  members  will 
continue  discussion  of  the  proposed 
ACRS  report  to  the  NRC  on  prY>posed 
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Safety  Goals  for  Nuclear  Power  Plants 
(NUREG-0880). 

Saturday,  June  5, 1982 

8:30  A.M.-12:30  P.M.  Preparation  of 
ACRS  Reports  to  NRC  (Open/Closed)— 
The  members  will  discuss  proposed 
reports  to  the  NRC  regarding  matters 
considered  during  this  meeting. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  and  information  which  will 
be  involved  in  an  adjudicatory 
proceeding. 

1:30  P.M.-2:30  P.M.:  Seismic 
Methodology  Applicable  to  Nuclear 
Power  Plants  (Open) — The  members 
will  discuss  proposed  Committee 
comments  regarding  the  use  of  revised 
seismic  methodology  for  the  siting  and 
design  of  nuclear  power  plants. 

2:30  P.M.-3:30  P.M.:  Preparation  of 
ACRS  Reports  to  NRC  (Open /Closed)— 
The  members  will  complete  discussion 
of  proposed  ACRS  reports  to  NRC 
regarding  matters  considered  during  this 
meeting. 

Portions  of  this  session  will  be  closed 
as  necessary  to  discuss  Proprietary 
Information  and  information  which  will 
be  involved  in  and  adjudicatory 
proceeding. 

Procedures  for  the  conduct  of  an 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
September  30, 1981  (46  FR  47903). 

In  accordance  with  these  procedures, 
oral  or  written  statements  may  be 
presented  by  members  of  the  public, 
recordings  will  be  permitted  only  during 
those  portions  of  the  meeting  when  a 
transcript  is  being  kept,  and  questions 
may  be  asked  only  by  members  of  the 
Committee,  its  consultants,  and  Staff. 
Persons  desiring  to  make  oral 
statements  should  notify  the  ACRS 
Executive  Director  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  alldw  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motion 
picture  and  television  cameras  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  Chairman.  Information  regarding 
the  time  to  be  set  aside  for  this  purpose 
may  be  obtained  by  a  telephone  call  to 
the  ACRS  Executive  Director  (R.  F. 
Fraley)  prior  to  the  meeting.  In  view  of 
the  possibility  that  the  schedule  for 
ACRS  meetings  may  be  adjusted  by  the 
Chairman  as  necessary  to  facilitate  the 
conduct  of  the  meeting,  persons 
planning  to  attend  should  check  with  the 
ACRS  &cecutive  Director  if  such 
rescheduling  would  result  in  major 
Inconvenience. 

I  have  determined  in  accordance  with 
subsection  10(d)  Pub.  L  92-463  that  it  is 


necessary  to  close  portions  of  this 
meeting  as  noted  above  to  discuss 
Proprietary  Information  (5  U.S.C. 
552b(c](4]]  applicable  to  the  matters 
being  disciissed.  information  which  will 
be  involved  in  an  adjudicatory 
proceeding  (5  U.S.C.  552b(c)(10)),  and 
preliminary  information  the  release  of 
which  would  be  likely  to  significantly 
frustrate  performance  of  the 
Conunittee's  statutory  function  (5  U.S.C. 
552b(c)(9)(B)). 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  can  be  obtained  by 
a  prepaid  telephone  call  to  the  ACRS 
Executive  Director,  Mr.  Raymond  F. 
Fraley  (telephone  202/634-3265), 
between  8:15  A.M.  and  5:00  P.M.  EDT. 

Dated:  May  18, 1982. 
John  C  Hoyle, 
Advisory  Committee  Management 

[FR  Doc.  KS-14127  Piled  S-21-82:  KM  unj 
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Advisory  Committee  on  Reactor 
Safeguard,  Subcommittee*  on  Reactor 
Radiological  Effects  and  Site 
Evaluation;  Meeting 

The  ACRS  Subcommittees  on  Reactor 
Radiological  Effects  and  Site  Evaluation 
will  hold  a  joint  meeting  on  June  9, 1982 
in  Room  1046, 1717  H  Street,  NW., 
Washington,  D.C.  The  Subcommittees 
and  their  consultants  will  review  NRC's 
FY  1984  and  FY  1985  research  plans  in 
the  areas  of  reactor  radiological  effects, 
siting  and  environmental  impacts. 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
September  30, 1981  (46  FR  47903),  oral  or 
written  statements  ftiaybe  presented  by 
members  of  the  public,  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subconmiittees.  their 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Employee  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements. 

The  entire  meeting  will  be  open  to 
public  attendance  except  for  those 
sessions  which  may  be  closed  1o  prevent 
premature  disclosure  of  budgetary  and 
other  information  (Sunshine  Act 
Exemption  (9jb].  One  or  more  closed 
sessions  may  be  necessary  to  discuss 
such  information.  To  the  extent 
practicable,  these  closed  sessions  will 


be  held  so  as  to  minimize  inconvenience 
to  members  of  the  public  in  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows:  Wednesday,  June  9, 
1982 — 8:30  ajn.  until  the  conclusion  of 
business. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittees,  along  with 
any  of  their  consultants  who  may  be 
present,  will  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittees  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  Staff, 
their  consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportimity  to  present  oral  statements 
and  the  time  allotted  therfor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
Employee,  Mr.  John  C.  McKinley  or  the 
Staff  Engineer,  Ms.  R.  C.  Tang 
(telephone  202/634-1414)  between  8:15 
a.m.  and  5:00  p.m.,  EST.    . 
-    I  have  determined,  in  accordance  with 
Subsection  10(d)  of  the  Federal 
Advisory  Conunittee  Act,  that  it  may  be 
necessary  to  close  portions  of  this 
meeting  to  public  attendance  to  prevent 
premature  disclosure  of  budgetary 
information.  The  authority  for  such 
closure  is  Exemption  (9)b  to  the 
Sunshhie  Act,  5  U.S.C.  552b(c)(9)b. 

Dated:  May  20, 1982. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer. 

\n.  Doc  82-14211  Filed  S-21-82:  aM  un] 
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(Doclcet  Na  50-298] 

Issuance  of  Amendment  to  Facility 
Operating  License;  Net>raslui  Public 
Power  District 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Conmiission)  has 
issued  Amendment  No.  79  to  Facility 
Operating  License  No.  DPR-46  issued  to 
Nebraska  Public  Power  District  (the 
licensee)  which  revised  the  Technical 
Specifications  for  opeation  of  the 
Cooper  Nuclear  Station  located  in 
Nemaha  County,  Nebraska.  The 
amendment  is  effective  as  of  March  23. 
1982. 

The  amendment  modifies  the 
Technical  SpeciHcations  to  permit 
operation  of  the  faciUty  during  startup 
for  a  period  not  to  exceed  48  hours 
between  March  22  and  March  25, 1982 
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wUh  the  containment  deinerted  and 
without  drywell  suppreMion  chamber 
differfntial  pressure. 

The  apphcation  for  the  amendment 
compKes  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  Hie 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I.  tvhich  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  wnll  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  wjth  the 
issuance  of  this  amendment. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  March  23, 1982,  (2) 
the  Commission's  letter  to  the  licensee 
dated  March  23. 1982.  (3)  Amendment 
No.  79  to  License  No.  DPR-46  and  (4)  the 
Commission's  related  Safety  Evaluation. 
All  of  these  items  are  available  for 
public  inspection  at  the  Commission'it 
Public  Document  Room,  1717  H  Streeet, 
NW..  Washington.  D.C.,  and  at  the 
Auburn  Public  Library,  118-15th  Street, 
Auburn  Nebraska  68304.  A  copy  of  items 
(2),  (3)  and  (4)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda.  Maryland,  this  10th  day 
of  May  1982. 

For  the  Nuclear  Regulatory  Commission. 
Domenic  B.  VassaHo, 

Chief,  Operating  Reactors  Branch  No.  2, 
Division  of  Licensing. 

|FK  Doc  82-1412S  nied  S-21-C2;  S:4S  am] 
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SECURITIES  AND  EXCHANGE 
COMIMSSlbN 

[FUeNo.22-116S4] 

Pepsioo.  Inc^  Application  and 
Opportunity  for  Hearing 

May  IB.  1982. 

Notice  is  hereby  given  that  PepsiCo, 
Inc.  (the  "Company")  has  filed,  an 
application  pursuant  to  clause  (ii)  of 
Section  310(b)(1)  of  the  Trust  Indenture 
Act  of  1939  (the  "Act")  for  a  finding  by 
the  Securities  Exchange  Commission 
(the  "Commission")  that  the  following 


trusteeships  of  The  Chase  Manhattan 
Bank  (National  Association)  ("Chase") 
are  not  so  likely  to  involve  a  material 
conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
Chase  from  acting  as  trustee  under  any 
of  the  following  instruments:  (1) 
Trusteeship  under  an  Indenture  dated  as 
of  January  15. 1975  (die  "1975 
Indenture")  of  the  Company  which  was 
heretofore  qualified  under  the  Act  (2) 
trusteeship  under  an  Indenture  dated  as 
of  June  1, 1980  of  PepsiCo  Capital 
Resources,  Inc.  ("P(^'),  as  Issuer,  and 
the  Company,  as  Guarantor  (the  "1980 
Indenture"),  which  was  heretofore 
qualified  under  the  Act;  (3)  trusteeship 
under  a  Trust  Agreement  of  the  Puerto 
Rico  Industrial  Medical  and 
Environmental  Pollution  Control 
Facilities  Financing  Authority  (the 
"Audiority")  dated  as  of  May  1. 1981 
(the  'Trust  Agreement")  which  was  not 
qualified  under  the  Act  and  under  which 
the  Authority  assigned  certain  of  its 
rights  under  a  Loan  Agreement  (the 
"Loan  Agreement")  dated  as  of  May  1, 

1981  between  the  Authority  and  the 
Company,  including  the  ri^t  to  payment 
from  the  Company  of  amounts  sufficient 
to  enable  the  Authority  to  pay  principal 
of,  and  interest  and  redemption 
payments  (including  redemption 
premium,  if  any)  on,  the  bonds  issued 
under  the  Trust  Agreement:  (4) 
trusteeship  under  an  Indenture  dated  as 
of  March  2, 1982  of  PepsiCo  Capital 
Corporation  N.V.,  as  issuer,  and  the 
Company,  as  Guarantor  (the  "March 

1982  Indenture"),  which  was  not 
qualified  under  the  Act;  and  (5) 
trusteeship  under  an  Indentiire  dated  as 
of  April  1, 1982  of  PCRL  as  Issuer,  and 
the  Company,  as  Guarantor  (the  "April 
1982  Indenture"),  which  was  heretofore 
qualified  under  the  Act 

Section  310(b)  of  the  Act  which  is 
included  in  Section  8.08  of  the  1975 
Indenture  and  §  7.08  of  the  1980 
Indenture  and  the  April  1982  Indenture, 
provides  in  part  that  if  a  trustee  under 
an  indenture  qualified  under  the  Act  has 
or  shall  acquire  any  conflicting  interest 
(as  defined  in  each  of  such  sections),  it 
shall,  within  ninety  days  after 
ascertaining  that  it  has  such  conflicting 
interest,  either  eliminate  such  conflicting 
interest  or  resign.  Subsection  (c)(1)  of 
each  of  such  sections  provides,  with 
certain  exceptions  stated  therein  and 
with  the  explicit  exceptions  of  the  1975 
indenture  contained  in  the  1980 
Indenture  and  of  the  1975, 1980,  and 
Mardi  1982  Indentures  and  the  Trust 
Agreement  contained  in  the  April  1982 
Indenture,  that  a  trustee  under  a 
qualified  indenture  shall  be  deemed  to 
have  a  conflicting  interest  if  such  trustee 


is  trustee  under  another  indenture  tmder 
which  any  other  securities,  or 
certificates  of  interest  or  participatioa  in 
any  other  sectirities.  of  the  Company  are 
outstanding. 

The  Company's  application,  filed 
pursuant  to  clause  (ii)  of  section 
310(b)(1)  of  die.  Act  (as  set  fcMlh  in  {  SJM 
of  the  1975  Indenture  and  in  Section  7M 
of  the  1980  Indenture  and  April  1982 
Indenture),  seeks  a  finding  by  the 
Commission  that  the  trusteeships  of 
Chase  under  the  1975, 1980  and  April 
1982  Indentures  and  under  the  Trust 
Agreement  and  the  March  1982 
Indenture  are  not  so  likely  to  involve  a 
material  conflict  of  interest  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
Chase  from  acting  as  trustee  under  any 
of  such  instruments. 

The  Company  alleges  that 

(1)  May  1, 1982,  it  had  outstanding 
$100,000,000  aggregate  principal  amount 
of  its  BV*%  Notes  due  1985  issued  under 
die  1975  Indenture  (die  "1975  Notes"). 
The  1975  Notes  were  registered  undc^ 
the  Securities  Act  of  1933  (File  No.  2- 
52659)  and  die  1975  Indentiire  was 
qualified  under  the  Act 

(2)  At  May  1, 1982.  PCRI  had 
outstanding  $15a000,000  aggregate 
principal  amount  of  its  10Vfc% 
Guaranteed  Notes  due  1986  Issued  under 
die  1980  Indentiire  (die  "1980  Notes"). 
The  1980  Notes  are  guaranteed  by  the 
Company  pursusmt  to  Section  2J0O  of  the 
1980  Indenture  and  to  guarfmtees  set 
forth  on  die  1980  Notes.  The  1980  Notes 
and  the  related  Company  guarantees 
were  registered  under  the  Securities  Aot 
of  1933  (Fde  Na  2-67794)  and  die  1980 
Indenture  was  qualified  under  the  Act 

(3)  At  May  1. 1982,  die  Audiority  had 
outstanding  $16,000,000  aggregate 
principal  amount  of  Industrial  Revenue 
Bonds  1981  Series  A  (PepsiCo.  Ina 
Project)  (the  "industrial  Revenue 
Bonds")  under  the  Trust  Agreement 
Under  the  Trust  Agreement  the 
Authority  assigned  certain  of  its  rights 
under  the  Loan  Agreement  including  the 
right  to  pa]mient  from  the  Company  of 
amounts  sufficient  to  enable  the 
Authority  to  pay  principal  of,  and 
interest  and  redemption  payments 
(including  redemption  premium,  if  any) 
on,  the  Industrial  Revenue  Bonds.  The 
Industrial  Revenue  Bonds  were  offered 
and  sold  in  a  transaction  not  involving 
any  public  offering,  within  the  meaning 
of  section  4(2)  of  tihe  Securities  Act  of 
1933,  as  amended,  to  a  limited  number 
of  institutional  investors  who  had  such 
knowledge  and  experience  in  financial 
and  business  matters  as  to  be  capable  of 
evaluating  the  merits  and  risks  of  the 
investment  and  were  able  to  bear  the 
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economic  risks  of  the  investment  The 
Industrial  Revenue  Bonds  were 
therefore  exempt  from  the  registration 
requirements  of  the  Securities  Act  of 
1933  and  the  Trust  Agreement  was 
exempt  &om  the  quaUfication  provisions 
of  the  Act. 

(4)  At  May  1. 1982  PepsiCo  Capital 
Corporation  N.V.  had  outstanding 
$125,000,000  principal  amount  of  Zero 
Coupon  Guaranteed  Notes  due  March  2, 
1994  (the  "March  1982  Notes")  issued 
under  the  March  1982  Indenture.  The 
March  1982  Notes  are  guaranteed  by  the 
Company  pursuant  to  Section  304  of  the 
March  1982  Indenture  and  to  guarantees 
set  forth  on  the  March  1982  Notes.  The 
March  1982  Notes  were  issued  by  a 
corporation  organized  and  existing 
under  the  laws  of  a  foreign  government 
and  were  not  offered  or  sold  directly  or 
indirectly  in  the  United  States  of 
America,  its  territories  or  possessions, 
or  areas  subject  to  its  jurisdiction,  or  to 
nationals  or  residents  thereof.  The 
March  1982  Notes  and  the  related 
Company  guarantees  were  therefore 
exempt  h-om  the  registration 
requirements  of  the  Securities  Act  of 
1933  and  the  March  1982  Indenture  was 
exempt  from  the  qualification  provisions 
of  the  Act. 

(5)  As  of  May  1, 1982  PCRI  had 
outstanding  $850,000,000  aggregate 
principal  amount  of  its  Zero  Coupon 
Guaranteed  Serial  Debentures  Due 
1988-2012  (the  "1982  Debentures").  The 
1982  Debentures  are  guaranteed  by  the 
Company  pursuant  to  Section  2.09  of  the 
April  1982  Indenture  and  to  guarantees 
set  forth  on  the  1982  Debentures.  The 
1982  Debentures  and  the  related 
Company  guarantees  were  registered 
under  the  Securities  Act  of  1933  and  the 
April  1982  Indenture  was  qualified 
under  the  Act. 

(6)  The  1975  Indenture,  the  1980 
Indenture,  the  Trust  Agreement  the 
March  1982  Identure,  and  the  April  1982 
Indenture  are  wholly  unsecured  and 
rank  pari  passu  inter  se. 

(7)  The  Company's  guarantees  of  the 
March  1982  Notes  are  neither  superior 
nor  inferior  in  right  of  payment  to  the 
1975  Notes  or  the  Company's  guarantees 
of  the  1980  Notes,  or  the  1982 
Debentures. 

(8)  The  Company's  obligations  under 
the  Loan  Agreement  which  were 
assigned  to  the  Trustee  under  the  Trust 
Agreement  are  neither  superior  nor 
inferior  in  right  of  payment  to  the  1975 
Notes  or  the  Company's  guarantees  of 
the  1980  Notes,  or  the  1982  Debentures. 

(9)  The  Company  is  not  in  default 
under  the  1975, 1980,  or  April  1982^ 
Indentures  or  the  1975  Notes,  the  1980 
Note««  or  the  1982  Debentures,  nor  is  it 
in  dsfault  under  the  Loan  Agreement 


the  March  1982  Indenture  or  the  March 
1982  Notes. 

(10)  Such  differences  as  exist  among 
the  1975  Indenture,  the  1980  Indenture, 
the  Trust  Agreement,  the  March  1982 
Indenture,  and  the  April  1982  Indenture 
are  not  so  likely  to  involve  a  material 
conflict  or  inters!  as  to  make  it 
necessary  in  the  public  interest  or  for 
the  protection  of  investors  to  disqualify 
Chase  from  acting  as  trustee  under  any 
of  such  instruments. 

The  Company  has  waived  notice  of 
hearing  and  any  and  all  rights  to  a 
hearing  and  to  specify  procedures  under 
the  Rules  of  Practice  of  the  Commission 
in  connection  with  this  matter. 

For  a  more  detailed  statement  of  the 
matter  of  fact  and  law  asserted,  all 
persons  are  referred  to  said  application 
which  is  on  file  in  the  office  of  the 
Commission's  Public  Reference  Section, 
1100  L  Street  N.W.,  Washington,  D.C. 
20549. 

Notice  is  further  given  that  an  order 
granting  the  application  may  be  issued 
by  the  Commission  at  any  time  on  or 
after  June  14, 1982,  unless  prior  thereto  a 
hearing  upon  the  application  is  ordered 
by  the  Commission,  as  provided  in 
clause  (ii)  of  Section  310(b)(1)  of  the 
Trust  Indenture  Act  of  1939.  Any 
interested  person  may,  not  later  than 
June  14, 1982  at  5:30  P.M.  Eastern 
Daylight  Time,  in  writing,  submit  to  the 
Commission,  his  views  or  any  additional 
facts  bearing  upon  this  application  or 
the  desirability  of  a  hearing  thereon. 
Any  such  communication  or  request 
should  be  addressed:  Secretary, 
Securities  and  Exchange  Commission, 
500  North  Capital  Street  N.W., 
Washington,  D.C.  20549,  and  should 
state  briefly  the  nature  of  the  interest  of 
the  person  submitting  such  information 
or  requesting  a  hearing,  the  reasons  for 
such  request  and  the  issues  of  fact  and 
law  raised  by  the  application  which  he 
desires  to  controvert. 

By  the  Commission,  by  the  Division  of 
Corporation  Fmance,  ptirsuant  to  delegated 
authority. 
SUriey  E  HoUls. 
Assistant  Secretary. 

|FR  Doc  12-14097  FUad  S-a-82: 8:4S  un] 
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(R«toaM  No.  34-18742;  FIto  No.  SR-MSE- 
82-5] 

Seif-Reguiatory  Organizations, 
Proposed  Rule  Change  By  Midwest 
Stock  Exchange,  Inc.;  Relating  to  MSE 
Automatle  Execution  System  (MAX) 

Comments  requested  on  or  before 
June  14, 1982. 


Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  May  11, 1982.  the  Midwest  Stock 
Exchange,  Incorpoorated,  filed  with  the 
Securities  and  Exchange  Commission, 
the  proposed  nde  change  as  described 
in  Items  I,  II,  and  Ul  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  characteristics  of  the  Midwest 
Order  Handling  and  Execution  System 
("MAX")  will  be  the  following: 

1.  The  system  will  route  the  following 
kinds  of  orders  directly  to  the  Co- 
Specialist: 

a.  Retail  orders  only. 

b.  Both  market  and  limit  orders. 

c.  Only  orders  under  400  shares. 

2.  Market  Orders  (under  400  shares) 
will  be  executed  automatically  by  the 
system  at  the  best  ITS  bid  and  offer. 

3.  Limit  orders  (under  400  shares)  will 
be  executed  manually  by  the  Co- 
Specialist  on  the  "protect  the  limit" 
basis  as  provided  for  in  the  trading 
rules.  Additionally,  300  shares  will  be 
executed  whenever  500  shares  trades  in 
New  York  at  a  limit  price. 

4.  Only  orders  in  ITS  eligible  issues, 
being  traded  by  MSE  Co-Specialists,  will 
be  able  to  be  routed  and  executed  by 
the  system.  It  is  expected  that  firms  that 
decide  to  use  the  MAX  system  will  route 
orderflow  to  the  Midwest  in  issues  they 
select  rather  than  send  orders  in  all 
eligible  issues. 

5.  Only  firms  that  are  using  wire 
networks  (their  own  in-house  system  or 
a  system  purchased  from  a  vendor  like 
ADP  or  BTSI)  for  transmitting  their 
orders  to  exchanges  will  be  able  to  hook 
up  to  the  MSE  Order  Handling  and 
Execution  System. 

6.  A  Specialist  is  able  to  change  the 
trade  terms,  i.e.  improve  the  price  after 
he  becomes  aware  of  a  MAX  order,  by 
depressing  the  hold  key  on  his  terminal 
which  tolls  the  running  of  the  30  second 
automatic  execution  time  period.  The 
hold  button,  however,  will  only  toll  the 
automatic  execution  for  a  maximum  of  5 
minutes. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Porpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  fUtng- with  the  Commission,  the 
self-regulatory  organization  included 
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statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change.  The  proposed  rule  change 
provides  MSE  Floor  Members  with  a 
means  by  which  they  may  increase  their 
order  flow  while  improving  the 
efficiency  of  the  market  through  the  use 
of  fully  automated  communications  links 
nationally.  The  Automatic  Execution 
System  (MAX)  enables  orders  in  ITS 
eligible  issues  to  be  routed  directly  to 
the  respective  Specialists  and  such 
orders  are  executed  automatically 
within  the  parameters  of  MSE  Article 
XX.  Rule  34.  MSB's  Guaranteed 
Execution  System  (BEST  System).  Prior 
to  MAX.  this  function  was  performed 
manually.  Upon  implementation  of 
MAX,  such  function  became  automated. 
The  proposed  rule  change  is  consistent 
with  section  6(b)(5)  of  the  Act  in  that  the 
automated  order  routing  and  execution 
capabilities  of  MAX  facilitates 
transactions  in  securities  and  removes 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  while 
protecting  investors  and  the  public 
interest 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition. 
The  Midwest  Stock  Exchange. 
Incorporated  does  not  believe  that  any 
burdens  will  be  placed  on  competition 
as  a  result  of  the  proposed  rule  change. 
Rather,  it  believes  that  it  encourages  the 
linking  of  all  markets  in  the 
development  of  a  national  market 
system. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the " 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others. 
Comments  have  neither  been  solicited 
nor  received  from  members  or 
participants. 

in.  Date  of  Efrectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunissbn  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 


abrogate  such  rule  change  if  it  sppears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934.  • 

IV.  Solicitation  of  Comments 

Interested  person  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing. 
Persons  making  written  submissions 
should  fde  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  500  North  Capitol  Street 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
1100  L  Street  NW..  Washington.  D.C. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  on  or  before  June  14, 1962. 

For  the  Commission,  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority. 

Dated:  May  17. 1982. 
Sliiriey  E.  Hcdlis, 
Assistant  Secretary.  , 

(m  Doc.  82-14098  Filed  S-Zl-RK  MS  iml 
MIXING  COOE  MlO-OI-lt 


[Release  No.  34-18745;  FHe  Na  SR-MSRB- 
61-10] 

Self-Regulatory  Organizations, 
Proposed  Rule  Ctumges  by  Municipal 
Securities  Rulemaldng  Board;  Relating 
to  Uniform  Practice 

Comments  requested  on  or  before 
June  14. 1982. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  May  3. 1982,  the  Municipal 
Securities  Rulemaking  Board  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  changes 
as  described  in  Items  I,  n,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  rule 
changes  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Changes 

(a)  The  Municipal  Securities 
Rulemaking  Board  ("Board")  is  filing 
herewith  an  amendment  (the  "proposed 
amendment")  to  the  proposed  rule 
changes  to  rule  G-12  relating  to  uniform 
practice  contained  in  File  No.  SR- 
MSRB-61-10  (the  "proposed  rule 
changes").  The  proposed  rule  changes, 
as  modified  by  the  proposed 
amendment  are,  in  pertinent  part  as 
follows: 

Rule  G-12.*  Uniform  Practice 

(a)  Scope  and  Notice,  (i)  All 
transactions  in  municipal  securities 
between  any  broker,  dealer  or  municipal 
securities  dealer  shall  be  subject  to  the 
provisions  of  this  rule,  provided, 
however,  that  a  tnmsaction  submitted  to 
a  registered  clearing  agency  for 
comparison  shall  be  exempt  from  the 
provisions  of  section  (c)  and,  to  the 
extent  such  transaction  is  compared  by 
the  clearing  agency,  section  (d)  of  this 
rule,  and  a  transaction  which  is  settled 
or  cleared  through  the  facilities  of  a 
registered  clearing  agency  [by  a  means 
which  does  not  involve  the  physical 
deUvery  of  securities]  shall  be  exempt 
from  the  provisions  of  section  (e)  of  this 
rule. 

(ii)  through  (iii)  No  change,  (b)  through 
(1)  No  change. 

n.  Self-Regulatory  Organization's 
Statement  on  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Changes 

A.  Self-Regulatory  Organization's 
Statement  on  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes,  (a)  Presently,  Board  rule  G-12 
on  uniform  practice  excludes  from  its 
application  transactions  which  are 
"compared,  cleared  and  settled  throu^ 
the  facilities  of  a  clearing  agency 
registered  with  the  Commission."  On 
June  1. 1961  the  Board  filed  the  proposed 
nde  changes,  which,  among  other 
matters,  modify  the  existing  exemption 
for  transactions  "cleared  and  settled" 
through  a  clearing  agency  to  restrict  it  to 
oidy  those  transactions  cleared  and 
settled  "by  a  means  which  does  not 
involve  die  physical  delivery  of 
securities."  The  Board  proposed  to 
restrict  the  exemption  in  this  fashion 
due  to  its  concern  that  a  single  set  of 
standards,  those  contained  in  rule  G- 


'[Bradwts]  indJcat*  deletioiu. 
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12(e],  should  apply  to  all  deliveries  of 
actual  municipal  securites  certificates. 

The  Board  and  the  National  Securities 
Clearing  Corporation  ("NSCC"),  a 
registened  dearing  agency  whidi  oSers 
automated  comparison  and  clearance 
services  for  municipal  securities 
transactions,  have  reached  an 
understanding  whereby  both  parties  will 
consult  and  coordinate  with  each  other 
to  ensure  that  the  delivery  standards 
applying  to  municipal  securities 
transactions  under  both  Board  and 
NSCC  rules  will  be,  to  the  extent 
possible,  Identical.  Since  Ais 
understanding  essentially  resolves  the 
Board's  concerns,  the  Board  has  adopted 
the  proposed  amendment,  which  wonH 
revise  the  proposed  rule  changes  to 
broaden  the  exemptive  provisions  of 
proposed  paragraph  (a^i)  to  cover  all 
transactions  which  are  settled  or 
cleared  through  the  facilities  of  a 
registered  clearing  agency,  regardless  of 
the  actual  means  of  delivery  used. 

(b)  The  Board  has  adopted  the 
proposed  amendnent  pursuant  to 
section  15B(bX2KC)  of  the  Securities 
Exchange  Act  of  1934.  as  amended, 
which  establishes  the  Board's  general 
authority 

to  foster  cooperation  and  coordinatjon  with 
persons  engaged  in  regulating,  dearmg, 
settling  and  processing  rnformstion  witb 
respect  to,  and  faciihating  transacbtms  is 
municipal  securities,  '   *  * 

The  proposed  amendment  and  the 

proposed  rule  changes  also  will 
facilitate  implementation  of  automated 
clearing  systems  consistent  with  the 
objectives  of  Section  17 A  of  the  Act. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition. 
The  Board  believes  that  the  proposed 
amendment  and  the  proposed  rule 
changes  will  hot  impose  any  burden  on 
competition  since  they  provide  technical 
adjustrseats  to  coordinate  the  standards 
and  requiremeats  of  the  Board's  rule 
regarding  clearance  and  settlement  with 
the  procedures  normally  used  by 
registered  clearing  agencies. 

C.  Self-Regulatory  OrganJzatJoa's 
Statement  of  Comments  oa  the  Propo&ed 
Rule  Changes  Received  from  Members, 
Participants,  or  Others.  The  Board 
neither  solicited  nor  received  comments 
on  the  proposed  amendment  Certain 
asj)ects  of  the  proposed  amendment 
were  discussed  previously  with 
representatives  of  the  National 
Securities  Clearing  Corporation. 

III.  Date  «f  Effectiveness  of  the 
Proposad  Rule  Changes  and  Tiirang  for 
Connnissieo  Action 

On  or  before  June  28, 1982  or  within 
such  longer  period  (ij  as  the  Commission 


may  designate  up  to  90  days  of  such 
date  if  it  finds  such  longer  period  to  be 
appropriate  and  publishes  its  reasons 
for  so  fmdiag  or  (ii]  as  to  which  the  self- 
regulatory  organization  consents,  the 
Commission  wilL 

(A)  By  order  approve  such  proposed 
rule  changes,  or 

[B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  changes 
should  be  disapproved. 

IV.  SoUcitatim  of  Comnwots 

Interested  persons  are  mvited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissicms 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street, 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  role  changes  Aat  are  filed 
with  the  Commission,  and  all  written 
commimicatiOTis  relating  to  the  proposed 
rule  changes  between  the  Commission 
and  any  person,  other  than  ftose  that 
may  be  withheld  from  fte  public  in 
accordance  wiA  the  provisions  of  5 
U.S.C.  552,  win  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Relerei»ce  Section, 
1100  L  Street  NW.,  Was*migton.  D.C 
Copies  of  sach  fifing  also  wfll  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self -regulatory  organization. 
All  subausskms  should  refer  to  the  ile 
number  in  the  caption  above  and  sbottld 
be  submitted  within  21  days  after  the 
date  of  this  publication. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Dated:  May  17, 1982. 
George  A.  Fitzsimmons, 

Secretary. 

(FR  Doc.  62-14099  PHed  S-21-82;  a:«5  am) 
BILLINO  CODE  MIO-OI-M 


SMALL  BUSRfESS  ADMINtSTRATtON 
[License  No.  02/02-0330] 


Credfto  Investment  Co., 
Surrender 


hnc;  License 


Notice  is  hereby  given  that  Credito 
Investment  Company,  Ino.  Suite  1101. 
Banco  Popular  Center.  Hato  Rey,  Puerto 
Rico  00918  has  surrendered  its  license  to 
operate  as  a  small  business  investment 
company  under  the  SmaD  Business 
Investnent  Act  of  1958,  as  amended  (the 
Act).  Credito  Investment  Company,  Inc., 
was  licensed  by  the  Small  Business 
Administration  on  October  1. 1989. 


Under  the  authority  vested  by  the  Act 
and  pursuant  to  the  regulations 
promulgated  thereunder,  the  surrender 
of  the  liceose  was  accepted  on  May  4, 
1982,  and  accordinly,  all  rights, 
privileges,  and  franchises  derived 
therefrom  have  been  terminated. 

(Catalog  of  Federal  Domestic  AasisUnoe 
Prograa  Na  SaOll  Satall  Business 
Investment  CompaBies) 
Dated:  May  17,  1982. 
Robert  G.  Lkteberry, 

Acting  Deputy  Associate  Admimslrcrtar  for 

Investment. 

|FR  Doc.  n-vnv4  Fie*  S-a-62:  *«ani 

BILLING  CODE  aSZS-OI-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD-«2-053] 

Public  Meelfng:  Addmonal  LORAN— C 
Coverage  in  Alaska 

agency:  Coast  GBard.  DOT. 

ACTKNK  NoHce  of  pabbc  neeting  and 
public  coRHnent  period. 

SUMMMrr  To  ii^vove  the  LORAN— C 
signal  level  in  the  Prince  Wilham  SouikL 
Cook  failet  Fairweather  Ftshii^ 
Grounds,  and  inside  waters  of  southeast 
Alaska,  the  Coast  Guard  is  censiderii^ 
adding  another  bwianittiog  station  to 
the  Gotf  of  Alaska  LC«AN— C  chain. 
Meetings  are  being  held  to  receive 
infornvatkm  from  the  pubbc  to  assist  the 
Coast  Guard  in  identifying  problems  in 
regard  to  the  signal  area  md  the  impact 
of  the  service  on  fhe  asers.  Interested 
persons  are  invited  to  attend  a  public 
meeting  and  present  oral  and  written 
commCTTts. 

DATES:  Public  meetings  will  be  held  on 
May  28, 1982  from  11«)  ajn.  to  1:00  pjm. 
(POT)  and  from  6:00  p jn.  to  8:00  p.m. 
(PDT).  Written  comments  must  be 
received  by  June  28. 1982. 

ADORESSEt:  The  poblic  meetii^  will  be 
held  in  Room  117,  Federal  Building, 
Juneau,  Alaska.  Written  ctxnments 
should  be  sobndtted  to  and  wUl  tw 
available  for  inspection  or  copying  at 
the  Aids  to  Navigation  Branch,  Room 
863,  Federal  Building,  Juneau.  Alaska 
99802,  between  the  hours  of  7;45  a.m. 
and  4:15  p.m.  (PDT),  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  tNFOmMATION  CONTACT: 

Lt.  R.  G.  Winter,  Aids  to  Navi§ation 
Branch.  Seventeenth  Coast  Guard 
District,  Room  863,  Federal  Building. 
Juneau,  Alaska  99802  ((907)  S86-7757J. 
Normal  office  hours  ere  7:45  a.m.  to  4:15 


p.m.,  Monday  through  Friday,  except 

holidays. 

A.  D.  Utara, 

Cdr.  USCG.  Regulations  Officer. 

May  la  1982. 

|FK  Ooc  (3-14128  Filed  S-21-82:  a:45  amj 
BHJJNQ  CODE  491ft-14-M 
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Federal  Aviation  Administration 

Radio  Technical  Commission  for 
Aeronautics  (RTCA);  Special 
Committee  148— Airt>ome  Radio 
Communication  Equipment  Operating 
in  the  Radio  Frequency  Range  of 
117.975-137.000  Mlegahertz;  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C.  App.  I)  notice  is 
hereby  given  of  a  meeting  of  RTCA 
Special  Conunittee  148  on  Airborne 
Radio  Communication  Equipment 
Operating  in  the  Radio  Frequency  Range 
of  117.975-137.000  Megahertz  to  be  held 
on  June  15-16, 1982  in  RTCA  First  Floor 
Conference  Room,  1717  H  Street  NW.. 
Washington,  D.C.  commencing  at  9:30 
a.m. 

The  Agenda  for  this  meeting  is  as 
follows:  (1)  Chaihnan's  Introductory 
Remarks;  (2)  Approval  of  Minutes  of 
First  Meeting  Held  on  March  23-24, 
1982;  (3)  Review  of  Comments  on  New 
Intermodulation  Test  Procedures;  (4) 
Review  of  Comments  on  Second  Draft  of 
Committee  Report  on  Minimum 
Operational  Performance  Standards  for 
Airborne  Radio  Communication 
Equipment  Operating  in  the  Radio 


DocfcatNo. 


22785. 
22769.. 


Souttwm  Gt«  Heteopteo.  Inc.. 
Mr.  John  A.  W^M 


22795.. 
22621.. 


22619. 


22827.. 


22823. 


22893.. 
22S43.. 
22965.. 


The  Go  Group.. 


Loulsi8na.Paclfic  Cop.. 


Ubarty  Airlnes.. 


Atlantic  Aviation  Corp 

Mr.  Dannis  R.  Anooraon^. 


Pannsytvania  Airlinea,  Inc.. 
Jataway  Air  Servtea 


Trans-MedHerranean  Ain«aya.. 


Frequency  Range  of  117.975-137.000 
Megahertz;  and  (5)  Other  Business. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  available. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1717  H  Street  NW.. 
Washington,  D.C.  20006;  (202)  296-0484. 
Any  member  of  the  pubUc  may  present  a 
written  statement  to  the  committee  at 
any  time. 

Issued  in  Washington.  D.C  on  May  14. 

1982. 

Karl  F.  Bierach. 

Designated  Officer. 

(FR  Doc.  82-13920  Filed  S-2I-82;  8:45  am] 
BHOma  CODE  4910-13-M 


[Summary  Notice  No.  PE-82-9] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions  and  corrections. 


summary:  Pursuant  to  FAA's 
rulemaking  provisions  governing  the 
application,  processing,  and  disposition 
of  petitions  for  exemption  (14  CFR  Part 
11),  this  notice  contains  a  summary  of 
certain  petitions  seeking  relief  from 
specified  requirements  of  the  Federal 

PETmoNS  FOR  Exemption 


Aviation  Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received  and  corrections.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities.  Neither  publication  of  this 
notice  nor  the  inclusion  or  omission  of 
information  in  the  summary  is  intended 
to  affect  the  legal  status  of  any  petition 
or  its  final  disposition. 
date:  Comments  on  petitions  received 
must  identify  the  petition  docket  number 
involved  and  must  be  received  on  or 
before  June  14, 1982. 
ADDRESS:  Send  comments  on  any 
petition  in  triplicate  to:  Federal  Aviation 
Administration.  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204), 

Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington,  D.C.  20591. 
FOR  FURTHER  INFORMATION:  The 
petition,  any  conunents  received  and  a 
copy  of  any  final  disposition  are  filed  in 
the  assigned  regulatory  docket  and  are 
available  for  examination  in  the  Rules 
Docket  (AGC-204),  Room  916,  FAA 
Headquarters  Building  (FOB  IDA),  800 
Indpendence  Avenue,  SW.,  Washington, 
D.C.  20591;  telephone  (200)  428-3644. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  \  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  D.C.  on  May  18, 
1982. 

John  H.  Cassady, 

Deputy  Assistant  Chief  Counsel.  Regulations 
and  Enforcement  Division. 


Ragulationa  afladad 


14  CFR  43.3(h).. 


14  CFR  141.S(b).. 


14  CFR  91.200(b).. 


14  CFR  13S.S9(b)(3).. 


DaaorlpKan  ol  laief  aouQM 


14  CFR  121.61(dM2).. 


14  CFR  91.168.. 


14  CFR  6t.1SS(dK2).. 


14  CFR  135.107 

14  CFR  135.89(b)(3).. 
14  CFR  91.303 


To  peni*  patMuna'i  plo«s  to  remcwa.  chedi.  and  lamstal  nagriMc  o(*> 
dalactor  plugs  on  BH  206  aaries  l«aicap«ars. 

To  alow  paWnnar  to  ranm>  hn  pio)  »c*wo(  camiicate  tnlhout  t«»k<g 
trained  and  recommended  tor  piol  oertfication  wid  ratng  lesti  al  laaal 
10  applicants  tor  pM  certificates  and  ralngs.  Ha  has  j  nrtilail  ■«• 
students  m  the  last  2  years,  al  of  whom  tana  passed  Oa  MM  Mat  tie 
iiattime. 

To  relieve  the  petitioner  Irom  the  ahouldsr  harness  raquremenls  lor  un> 
seats  on  Rs  Viscoun*  arcraft. 

To  pem*  petitioner's  Learjels  and  Gnmwnen  GuNstraem  I  »rpl»ies  to  be 
Operated  at  sAKudes  up  to  and  inductng  M^  leval  410  Mthaul  at  leal 
one  pHol  at  the  controls  wesrmg  a  secured  and  seated  oryBan  n«sk  wm 
aNher  sivphes  oxygen  at  al  ames  or  automalK^  sioplies  oaygan 
aihanever  the  catan  pressm  sWluda  exceeds  12.000  leel  mewi  aaa 


To  a«o«r  Mr.  McSride  to  sena  as  chief  rapector  even  though  he  does  not 
•"•«  Itie  1-year  experience  raqiAameni  as  mainterwice  n^Mds  on 
large  aircraft  wih  an  air  carrier,  oomnerical  "p— rirr.  or  cailfcaM 
repair  station. 

To  permit  petitionar  to  operate  Its  haicaplars  inlar  Pwt  91  SubpM  D  ki 
1  •■rga  and  tobojat-poeerad  mutben^ie  cM  d^ 


To  permit  petitioner  to  creift  al  light  ime  which  la  togged  h  the  taw 
cockpit  or  the  USAF  F-4  as  aaoond  m  oomnwid  Irna  kMmd  the  1  jOO 

hours  total  Nght  time  requiremeni  lor  an  *«na  kwtvofi  plot  carWcala. 
To  pamtlt  petitioner  to  operate  its  DaHavMand  DMC-6  Twm  Oder  AnxM 

carrying  20  passengers  without  a  flWH  attandam 
To  permit  operation  ol  l.ear)el  3SA  aircrafi  above  35.000  leal  ip  to  Mid 

todudwg  41.000  )ee<  without  one  plot  weerwig  an  oxygen  maslL 
To  ••ow  petWooer  to  tamporarly  operate  noncomptyeig  Boeing  707  Mcralt 

in  the  U.&  from  January  1,  1986.  unH  December  31.  1986. 
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Petitions  for  Exemption— Continued 


Docket  Na 


22997  „„ 


229M.... 


22898 


22959.. 

22957.. 

22961.. 
22958.. 

22872.. 


22833 


22952.. 


20495.. 


23037 

22960 „... 


22824.. 
22625.. 


Petitioner 


Confluftiny  Asfuspttce  EngnsefSt  IR6« 


Locliheed-Cellfomia  Oe 


Combined  Aviation  C«.~ 


(Messrs.  WilHam  T.  Bailey.  Neil  McClaln.  Ross 
Grady  « Iwr  OberttoNzw. 


Julviauii  A  Johneon  Ri^il  Opwationa. ... 


Mr.  Monty  S.  Young.. 
Surburtan  AMm* 


Air  Transport  Aasodatioa- 


Altair  Airlnes,  Inc 


Peltoieofn  Helicopters,  Inc.. 


Dalta  Air  Unas,  Inc ~ 

Airoraft  At  Your  Call 

Piper  Aircraft  Corp „ 

Aarlspatiale  IHelicopter  Corp 


Regulations  affected 


14CfR2119W.... 


14CFfl2l  ig<b» 


14     CFR     91.32     (bXiMi).     (bHiXl)     and 
135.89(b)(3). 


14  CFR  91.77  and  9128... 

14  CFR  91.169  and  91.171 

14  CFR  61.133(b) 

14  CFR  t35.2(d) 


14  CFR  Pan  61   Appendix  A  and  Part  121 
Appendix  E. 


14  CFR  121.417(cM1).. 

14  CFR  Part  21 

14  CFR  13S.26tO>) 

14  CFR  121.340 

14  CFR  136.89(bM3).. . 


14  CFfi  »1.33_ 

14  CFR  47.16(C)(3).. 


Description  of  reliel  sougfil 


To  permK  petitioner  to  provide  ttie  enginooiing  and  to  dkeci  Iw  modHlca- 
tion  of  Boeing  727-200  aircraft  from  the  existing  ttweo  Pratt-Whitney  JT- 
80  engines  lo  two  Rolls  Royce  RB211-535C  engines.  This  wooW  allow 
upgrading  of  ttw  aenes  by  inataaaHan  el  tie  latest  stale  of  the  art 
englnae,  increased  thrust,  simplicity  in  tfte  iorm  at  ayatam  and  crew 
rtiitmi.  and  emironmental  acceptarxM  from  both  noise  and  emission 
standards  under  a  Supplemental  Type  Gertificale. 

To  perrn*  petitioner  to  change  the  727-200  senes  airplane  from  a  three- 
engine  airplane  to  a  twoengioe  airplane  without  hamng  to  make  a  rtaw 
application  for  a  type  certificate.  This  wouM  alk>w  upgrading  of  the  series 
to  a  modem,  fuel-efficient  quiet  airplane  witfuul  prohibitively  high  initial 
irnvstmenL 

To  permit  petitioner  to  operate  la  Galea  Laaatat  ISA  aiaall  up  to  IHgM 
level  450  without  either  pik)t  being  required  to  wear  tbeir  oxygeo  mask, 
providmg  both  pilots  are  at  tfw  corrtiols  and  each  pilot  has  a  quick- 
donning  type  of  axygan  maak. 

To  piTNide  for  the  iasuanoe  af  a  apacial  flight  auttionialion  tor  lour  F-S10 
and  ana  F-StD  Canadian  registered  aircraft  These  aircraft  would  be 
displayed  and  operated  at  air  alxws  and  mamlenartce  woukf  be  per- 
formed as  required. 

To  peoolt  petitioner  to  operate  Its  Eikorsky  S-78A  helicopter  in  Oia  same 
manner  as  large  kirboist-powered  nMttiengiiia  ciMil  aiipianaa  tmdar  Part 
191  Subpart  0. 

To  pamk  petitioner  lo  apply  for  a  commercial  pilol  cenificale  with  a  glider 
rating  without  meeting  the  20  (igh)  aaionautical  expenenca  reqixremenla. 

To  permit  petitioner  to  operate  ita  Sfiorts  Model  360  aircraft  under  the 
operating  rules  of  Part  T3S  in  Hau  of  the  Part  121  domestic  and 
aupplamenlal  oiles. 

To  permit  tf>e  actual  alalic  airplaoa  praMght  inspaction  tramng  and 
checking  raqukwrients  tor  a  pAot  candMate  lor  a  ratirv  in  certain 
akplartes  to  be  aocom^shed  by  using  an  advanced  and  approved 
ytctoiM  means. 

To  only  require  one  of  petitioner's  crewmember  to  operate  the  F-28 
services  door  emergency  exit  tn  tfie  ~emergerx:y  mode"  once  during 
initial  equipment  k*<nu  and  raqok*  oltiar  aewmamtMrs  lo  pliyscaty 
handle  the  door  after  the  emergency  activation. 

To  penult  all  aircraft  of  nine  or  less  passengers,  tfiat  are  maintained  by 
petitioner  on  the  approved  alrcran  inapacton  proyam.  Id  utiize  the 
special  flight  permit  with  a  continuoua  authorization  to  conduct  ferry 


To  panatt  petltioner'a  plota,  on  heicopMr  emergency  aerial  madtoal 
evacuation  service  In  support  ol  Ha  Wealay  Madk:al  Center  to  taa 
assigr>ed  and  to  accept  duty  during  fligtit  time  lelth  leas  than  10 
ocnaecutive  hours  ol  rest  during  the  24-ho<ir  perksd  preceding  Ifia 
planned  completion  ol  Iha  aaaignment 

To  permit  petitkwer  to  sutalitute  an  Oraega  navigation  system  for  one  ol 
two  nquired  automatk:  dlrectkin  finder  navigatkjn  systems  required  for 


To  pemN  petitioner  to  operate  theki  airoall  up  lo  and  Inckjding  «ght  laval 
410  witfiout  at  least  one  pitot  at  the  controls  wearing  a  secured  and 
aaaM  oxygen  mask  that  aHhar  mjplei  oxygen  at  al  amaa  or  automaH- 
caHy  auppUes  oxygen  whanaver  M  caUn  praWMia  ■lltkida  aauaadi 
12.000  feel  mean  aaa  level. 

To  permit  petitioner  to  Install  a  360'  altitude  indk^ator  in  lieu  of  a 
gyroscopic  turn  ar>d  bank  irxlk^ator  In  Its  aircraft 

To  aikiw  petitioner  to  utilize  temporary  registratnn  numbers  in  connectk>n 
with  its  Dealers  Registration  Certificates. 


Dispositions  of  Petitions  for  Exemption 


Deckel 
Na 


Regulationa  affected 


Descriptk>n  of  rekal  sougfit  disposition 


22472 

21C19 
21591 

227S4 

21961 
22702 
22807 


Jany  T.  Oannia.. 


14CFR61.iei(b).. 


Rogar  S.  Skcknay.. 


14  CFR  145.35(a)  and  145.37(b) 

M  CFR  •1.161(b) 

14  CFR  121.311(f).  and  121.318(b)(2) 


Oaaie  t  Ooaapany 

Nontwm  Pacific  Ti 


MCPn  81.46 

M  CFR  8141(14 

MGHI81.23M0K-.. 


To  pemit  petitioner  to  apply  for  an  airline  tranapoit  pilot  certifkate  with  • 
rotorciaft  rating  not  nmited  to  visual  fflghl  nilas  even  tfteugh  he  does  not 
have  at  least  1 ,200  hours  of  flight  lane  as  a  pitot  within  the  last  8  yeara. 
Grtnted  Apm  7.  t9K. 

Reconsideration  of  denial  of  petitnn  to  permit  petitkxwr  to  obtain  a  repair 
station  rating  for  the  Convair  aarlea  aircraft  witfKMt  meeting  all  ol  tfie 
housing  and  facility  requirementa  Oanied  AprH  Z  1962. 

To  alK>w  petitxxier  to  apply  for  an  airline  transport  pitot  certifk»te  (ATPC) 
with  a  rotorcraft  category  rating  nvhen  he  doea  not  raeel  the  requirement 
to  have  had  at  least  1.200  hours  ol  mght  tkne  as  a  pilot  within  tfte  8 
years  before  the  data  ha  appliea.  Gmnlad  April  7,  1982. 

To  permit  petnkxier  to  operate  ita  OC-4-62  C/F  aircraft  witttout  having  to 
install  an  addtttonal  pubic  addraaa  ayatam  micropfxme  in  tlw  cabin  at  an 
assigned  fll(^  attendant  aaat  that  la  to  be  occupied  by  a  flight  attendant 
near  a  ftoor  exit  The  axemplton  wouk)  also  altow  tfia  operatkxi  of  that 
aircraft  wMttout  comptykig  wHh  safely  ball  and  ahouUar  harness  re<yjir»- 
mentt  far  cabin  light  altar  KJantt.  3twn$$tf  ^pnf  tZ  fMJL 

RaconsWeratton  of  Denial  of  peWton  3421  to  pemiM  petittoner  to  conduct 
terry  flights  wHh  one  angkia  IncparcttM.  on  ka  Lockheed  Jetstar,  witfiotM 
ebtakitog  a  apacM  8V«  pamiR  IBr  aaeh  Ught  Branttd  April  12.  19ez 

To  pennM  pelMtoner  to  operate  Ka  DC-6A  atrcralt  at  a  S  percent  increaaed 
nro  taal  and  tndbig  aralghl  tor  Via  puipaaa  ol  fvulng  perishable  fish  of 
the  Alaakan  Mitog  kxkiaty.  Ormitt^/^il  It,  isez 

To  altow  p^twonar  to  radaea  *•  laqafcatf  4S-n*«iM  IFR  tial  raaarva  to  90 
minutes  lur  IFR  oparationa  conducted  under  Part  91  in  a  Bel  222  IFR 
cemfkaited  hekcopler.  Granted  April  19,  1982. 
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Dispositions  of  PrrmoHS  for  Ekemption— Continoed 


Oockal 
No. 


teeta 

20049 
'  2Z7W 

20044 
22B7S 

22B74 

21357 
2138t 

21667 

22271 
22409 


aHjoiMHma>r>aMrmf.>ne..^ 


air««r  MvnH  Co.  and  TBJtf.  tne  . 
QwboLit.  ine 


A»  Transport  Assoataaon  of  Amertca . 
Gfl0en  WM  Artnes  Convwiy 


RoffuMions  ^laolBd 


MCFP  1352S1M 

14CFR91.211(a»(1». 


14  CPR  Part  21.  K91  165.  91. 189  wtd  P»1 

91.  Subpart  C. 


14  CFR  61.63(b)  and  121.437(c4  . 


Li«»aas  Aaras  Coslamcensea,  SA 

Bandh  makunenls  and  Ute  Support  Dwision 

Tennesses  Ainrayt- „ _ 


tfc  loiia  4.  Qoaaan 

MiMgan  Wisconan  P(pe  Une  Convany.. 
Merslale  AMnaa 


14CFR  121.311(01.. 


Oeacription  of  (OM  aoui^ 


14  cm  Portions  ol  Parts  21  wd  91 ..... 

14  CPR  21.613 

14  CFH  135.2»7(b> 

14  CFR  61i6l(bt  and61  IWMO 


14  CFR«t  169  and  91  iei(at 

14  CFR  91.306 


■  Note  — TMs  dapoMon  was  prevkMJSly  mcotreeUy  pubtshad  siiewing  that «  m*  a  p«fM  VMI  fev  a  B707. 

Il-K  Ooc.  82-14034  Filed  S-Zl.«£  »4t  aaj 
BILUNQ  COOC  4910-19-M 


Cmaiaiuii   o(   Ejiempaon   2700A   wtiKO   slows  peHlionar  tt 

hatoopler  m  hospital  emergency  service  wittwul  meeUng  tie  duly-kne 

Imitalions  Granted  Afxl  20.  1982 
To  pent*  petitioner  to  oondud  kanng  tor  Its  mifiumn  tn  «ls  Doii^as  OC- 

•  and  (X>7  aircraft  without  utiizmg  a  flight  engnaar.  Onwitetf  /^rt  2B. 

IStS. 
To  pamiN  petitioner  to  operate  a  British  Aerospace  BAC  t-ll/ZOO  aartaa 

afeoitft.    N1t17J/MSN  099.   to  Quetiecar.    Inc..   tor  a    ISO^lay  temi 

pmuant  to  the  terms  ol  a  lease  wtKh  woiM  iMijiilii  fliMtMifiSi  to 

maWam  the  arcralt  pursuant  to  FAA^ipprovod  continuous  arworthiness 

raalntenance  program.  Gimnlad  Apii  29.  1962 
E<teos«xi  o«  Exemption  No   2965  whlc»i  pemilts  petitiuwis  mentwr  pitoti 

emptoyed  by  Pan  121  cieill»Late  holders  to  be  issued  ailiWijiirt  uMimun) 

and  class  ratings  based  on  imnial  traits  *mm^  M  saoaari  to 

command.  Gramad  AprI  29,  1982 
To  aiow  petitioner  to  operate,  until  July  15    1982.  its  Hve  Short  9O»-30 

airplanes  without  bang  eqiapped  al  each  Ikghl  deck  sMton  ««  a 

combined  satety  belt  wid  shoulder  livnese  thai  meeto  lie 

fe»«aments  Qrantea  May  1 1.  1982 
To  parmi  peMnnar  to  opeiaM  a  leased  sm^  0C-B-S5P  USh 

anraft  using  an  FAA-appnwed  Master  Mnmoai  Eqt 

Mar  ".  1962. 
To  pemSt  termination  o(  several  obsotete  TSOs  wNhoMI  tte  nniimas  of 

reproducing  and  sh«ipng  Mes  to  the  FAA.  Grmnet  Ht^oH  H.   l»n. 
To  siow  petitioner's  priots  m  command  to  conduct  («>waaor»  winuul 

sMilSLtonly  demon«rating  a  nonitrectional  beacon  appiuatJi  dunng  •« 

SKth  calendar  month  nsttumei*  piutuwiLy  dieolL  ra»  iSlsr  J^rl  ft 

1982. 
To  pem*  petitioner  to  obtain  an  aiitne  transport  piot  certificate  wNh  a 

totorcratt  rating  swan  •tough  he  does  not  haw  at  taasl  1.200  hows  gl 

n«hl  time  as  a  piot  wChin  the  last  6  ywrs  nchidiv  al  taaal  tClviaato 

rotoreraft  at  nighl.  Partial  grant  Mar  S,  1982. 
To  perniit  petitioner  to  operate  12  he«coplers  inter  Subpwt  0  of  Pwi  91  In 

the  same  manner  as  large  and  lurtio|et  powered  imMen^ne  ewt  *- 

planes.  Granted  Mar  <  19S2 
To  atow  petitioner  to  tempoiaiily  operate  B-727  anaafi  m  the  U  S  wtaioul 

■terequred  SO  percent  leel  compkanoa  wih  Ma  wise  i 
^wn  March  a.  1982.' 


Federal  Highway  Administration 

Environmental  Impact  Statement; 
Washington,  D.C. 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACnOM:  Notice  of  intent 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  document  appropriate  to 
the  selected  alternative's  clg^s  of  action 
will  be  prepared  for  a  proposed  highway 
project  in  the  District  of  Columbia. 
FOR  FURTHER  MFORMATION  CONTACT: 
William  A.  Sussmann.  Jr.,  Field 
Operations  Engineer,  Federal 
Highway  Administration,  666 11th 
Street.  NW..  McLachlen  Bldg..  Room 
1000.  Washington.  D.C.  20001. 
Telephcme  (202)  724-3379 
Lynne  Robinson,  Project  Manager, 
District  of  Columbia  Department  of 
Transportation,  415  12th  Street.  NW.. 
Rm.  519.  Washington,  D.C.  20004. 
Telephone  (202)  727-5768 
SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  the  District 


of  Columbia  Department  of 
Transportation,  will  prepare  an 
environmental  document  and  4{f) 
evaluation  to  explore,  define  and 
evaluate  regionaJ  and  local  impacts  of 
alternatives  to  modi^'  the  freeway 
system  in  the  Whitehurst  Freeway 
Corridor  through  Georgetown.  The 
existing  freeway  facility  is  an  elevated 
structure  carrying  four  through  traffic 
lanes  above  K  Street  between  Key 
Bridge  and  Rock  Creek  Park.  The 
structure  is  in  need  of  major 
rehabilitation  or  replacement  to 
accommodate  present  and  future  traffia 
Identified  alternatives  are  a  modified 
elevated  freeway,  a  K  Street  level 
facility  with  and  without  a  service  road, 
and  a  do-nothing  alternative. 
Modifications  or  refinements  of  these 
plans  will  be  considered  as  additional 
alternatives.  The  alternatives  to  be 
developed  in  the  study  will  be  designed 
to  provide  optimum  traffic  service  and 
will  be  based  on  transportation  system 
management  principles.  That  is,  the 
alternatives  will  not  create  additional 
inducement  for  automobile  commuting 
nor  generate  additional  travel. 


The  EIS  process  will  include  public 
participation,  identification  of  goals  and 
evaluation  criteria,  and  scoping 
meetings.  Possible  alternatives  will  be 
studied  and  screened  based  on 
determined  goals  and  objectives, 
evaluation  criteria,  and  public  input  To 
ensure  that  the  full  range  of  issues 
related  to  this  action  are  addressed, 
comments  and  suggestions  are  invited 
from  all  interested  parties  and  should  be 
directed  to  the  Federal  Highway 
Administration  and  D.C.  Department  of 
Transportation  as  indicated  above. 

(Catalog  of  Federal  Domestic  Assistanoe 
Program  Number  20205,  Highway  Reseaidh. 
Planning  and  Construction.  TTie  provision*  of 
OMB  circular  No.  A-95  regarding  State  and 
Local  clearinghouse  review  of  Federal  and 
federally  assisted  programs  and  projects 
apply  to  this  program). 

Issued  on:  May  IB,  1982. 
William  A.  Sussmann,  |r. 
Field  Operations  Engineer.  Waskkigtim,  iXC 

|FR  Doc.  62-14067  Filed  S^M-t£  aiUa^ 
BtLUNtt  CODE  491»-»-H 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  ttte  Secretary 

[DepartiMnt  Circular  Publtc  Debt  Series- 
No.  14-82] 

Treasury  Notes  of  August  15, 1987; 
Series  F-1987 

May  19. 1982. 

1.  Invitation  for  Tenders 

1.1.  The  Secretary  of  the  Treasury, 
under  the  authority  of  the  Second 
Liberty  Bond  Act,  as  amended,  invites 
tenders  for  approximately  $3,750,000,000 
of  United  States  securities,  designated 
Treasury  Notes  of  August  15, 1987, 
Series  F-1987  (CUSIP  No.  912827  NG  3). 
The  securities  will  be  sold  at  auction, 
with  bidding  on  the  basis  of  yield. 
Payment  will  be  required  at  the  price 
equivalent  of  the  bid  yield  of  each 
accepted  tender.  The  interest  rate  on  the 
securities  and  the  price  equivalent  of 
each  accepted  bid  will  be  determined  in 
the  manner  described  below.  Additional 
amounts  of  these  securities  may  be 
issued  at  the  average  price  to  Federal 
Reserve  Banks,  as  agents  for  foreign  and 
international  monetary  authorities. 

2.  Description  of  Securities 

2.1.  The  sectirities  will  be  dated  June 
2, 1982,  and  will  bear  interest  from  that 
date,  payable  on  a  semiannual  basis  on 
February  15, 1983,  and  each  subsequent 
6  months  on  August  15  and  February  15 
until  the  principal  becomes  payable. 
They  will  mattire  August  15, 1987,  and 
will  not  be  subject  to  call  for  redemption 
prior  to  maturity.  In  the  event  an  interest 
payment  date  or  the  maturity  date  is  a 
Saturday,  Sunday,  or  other  nonbusiness 
day,  the  interest  or  principal  is  payable 
on  the  next-succeeding  business  day. 

2.2.  The  income  derived  from  the 
securities  is  subject  to  all  taxes  imposed 
under  the  Internal  Revenue  Code  of 
1954.  The  securities  are  subject  to  estate, 
inheritance,  gift,  or  other  excise  taxes, 
whether  Federal  or  State,  but  are 
exempt  from  all  taxation  now  or 
hereafter  imposed  on  the  principal  or 
interest  thereof  by  any  State,  any 
possession  of  the  United  States,  or  any 
local  taxing  authority. 

2.3.  The  securities  will  be  acceptable 
to  secure  deposits  of  public  monies. 
They  will  not  be  acceptable  in  payment 
of  taxes. 

2.4.  Bearer  securities  with  interest 
coupons  attached,  and  securities 
registered  as  to  principal  and  interest, 
will  be  issued  in  denominations  of 
$1,000,  $5,000,  $10,000,  $100,000,  and 
$1,000,000.  Book-entry  securities  will  be 
available  to  eligible  bidders  in  multiples 
of  those  amounts.  Interchanges  of 


securities  of  different  denominations 
and  of  coupon,  registered,  and  book- 
entry  securities,  and  the  transfer  of 
registered  securities  will  be  permitted. 

2.5.  The  Department  of  the  Treasury's 
general  regulations  governing  United 
States  securities  apply  to  the  securities 
offered  in  this  circular.  These  general 
regulations  include  those  ciirrently  in 
effect,  as  well  as  those  that  may  be 
issued  at  a  latter  date. 

3.  Sale  Procedures 

3.1.  Tenders  will  be  received  at 
Federal  Reserve  Banks  and  Branches 
and  at  the  Bureau  of  the  Public  Debt, 
Washington,  D.C.  20226,  up  to  1:30  p.m., 
Eastern  Daylight  Saving  time,  Tuesday, 
May  25, 1982.  Noncompetitive  tenders  as 
defined  below  will  be  considered  timely 
if  postmarked  no  later  than  Monday, 
May  24, 1982,  and  received  no  later  than 
Wednesday,  June  2, 1982. 

3.2.  Each  tender  must  state  the  face 
amount  of  securities  bid  for.  The 
minimum  bid  is  $1,000,  and  larger  bids 
must  be  in  multiples  of  that  amount. 
Competitive  tenders  must  also  show  the 
yield  desired,  expressed  in  terms  of  an 
annual  yield  with  two  decimals,  e.g., 
7.10%.  Common  fractions  may  not  be 
used.  Noncompetitive  tenders  must 
show  the  term  "noncompetitive"  on  the 
tender  form  in  lieu  of  a  specified  yield. 
No  bidder  may  submit  more  than  one 
noncompetitive  tender,  and  the  amount 
may  not  exceed  $1,000,000. 

3.3.  Commercial  banks,  which  for  this 
purpose  are  defined  as  banks  accepting 
demand  deposits,  and  primary  dealers, 
which  for  this  purpose  are  defined  as 
dealers  who  make  primary  markets  in 
Government  securities  and  report  daily 
to  the  Federal  Reserve  Bank  of  New 
York  their  positions  in  and  borrowings 
on  such  securities,  may  submit  tenders 
for  account  of  customers  if  the  names  of 
the  customers  and  the  amount  for  each 
customer  are  furnished.  Others  are  only 
permitted  to  submit  tenders  for  their 
own  account. 

3.4.  Tenders  will  be  received  without 
deposit  for  their  own  account  from 
commercial  banks  and  other  banking 
institutions;  primary  dealers,  as  defined 
above;  Federally-insured  savings  and 
loan  associations;  States,  and  their 
political  subdivisions  or 
instrumentalities;  public  pension  and 
retirement  and  other  public  funds; 
international  organizations  in  which  the 
United  States  holds  membership;  foreign 
central  banks  and  foreign  states;  Federal 
Reserve  Banks;  and  Government 
accounts.  Tenders  from  others  must  be 
accompanied  by  full  payment  for  the 
amount  of  securities  applied  for  (in  the 
form  of  cash,  maturing  Treasiiry 
securities,  or  readily  collectible  checks], 


or  by  a  payment  guarantee  of  5  percent 
of  the  face  amount  applied  for,  from  a 
commercial  bank  or  a  primary  dealer. 

3.5.  Immediately  after  the  closing 
hour,  tenders  will  be  opened,  followed 
by  a  public  announcement  of  the  amount 
and  yield  range  of  accepted  bids. 
Subject  to  the  reservations  expressed  in 
Section  4,  noncompetitive  tenders  will 
be  accepted  in  full,  and  then  competitive 
tenders  will  be  accepted,  starting  with 
those  at  the  lowest  yields,  through 
successively  higher  yields  to  the  extent 
required  to  attain  the  amount  offered. 
Tenders  at  the  highest  accepted  yield 
will  be  prorated  if  necessary.  After  the 
determination  is  made  as  to  which 
tenders  are  accepted,  a  coupon  rate  will 
be  established,  on  the  basis  of  a  V^  of 
one  percent  increment,  which  results  in 
an  equivalent  average  accepted  price 
close  to  100.000  and  a  lowest  accepted 
price  above  the  original  issue  discount 
limit  of  98.750.  That  rate  of  interest  will 
be  paid  on  all  of  the  securities.  Based  on 
such  interest  rate,  the  price  on  each 
competitive  tender  allotted  will  be 
determined  and  each  successful 
competitive  bidder  will  be  required  to 
pay  the  price  equivalent  to  the  yield  bid. 
Those  submitting  noncompetitive 
tenders  will  pay  the  price  equivalent  to 
the  weighted  average  yield  of  accepted 
competitive  tenders.  IMce  calculations 
will  be  carried  to  three  decimal  places 
on  the  basis  of  price  per  hundred,  e.g., 
99.923,  and  the  determinations  of  the 
Secretary  of  the  Treasury  shall  be  final. 
If  the  amount  of  noncompetitive  tenders 
received  would  absorb  all  or  most  of  the 
offering,  competitive  tenders  will  be 
accepted  in  an  amount  sufficient  to 
provide  a  fair  determination  of  the  yield. 
Tenders  received  from  Government 
accouncs  and  Federal  Reserve  Banks 
will  be  accepted  at  the  price  equivalent 
to  the  weighted  average  yield  of 
accepted  competitive  tenders. 

3.6.  Competitive  bidders  will  be 
advised  of  the  acceptance  or  rejection  of 
their  tenders.  Those  submitting 
noncompetitive  tenders  will  only  be 
notified  if  the  tender  is  not  accepted  in 
full,  or  when  the  price  is  over  par. 

4.  Reservations 

4.1.  The  Secretary  of  the  Treasury 
expressly  reserves  the  right  to  accept  or 
reject  any  or  all  tenders  in  whole  or  in 
part  to  allot  more  or  less  than  the 
amount  of  securities  specified  in  Section 
1,  and  to  make  different  percentage 
allotments  to  various  classes  of 
applicants  when  the  Secretary  considers 
it  in  the  public  interest.  The  Secretary's 
action  under  this  Section  is  final. 
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5.  Payment  and  Delivery 

5.1.  SeUleraent  for  allotted  securities 
must  be  made  at  the  Federal  Reserve 
Bank  or  ft-anch  or  at  the  Bureau  of  the 
Public  Debt,  wherever  the  tender  was 
submitted  Settlement  on  securities 
allotted  to  institutional  investors  and  to 
others  whose  tenders  are  accompanied 
by  a  pasrment  guarantee  as  provided  in 
Section  3.4.  must  be  made  or  completed 
on  or  before  Wednesday,  June  2, 1982. 
Payment  in  full  must  accompany  tenders 
submitted  by  all  other  investors. 
Payment  must  be  in  cash;  in  other  funds 
immediately  available  to  the  Treasury; 
in  Treasury  bills,  notes,  or  bonds  (with 
all  coupons  detached)  maturing  on  or 
before  the  settlement  date  but  which  are 
not  overdue  as  defined  in  the  general 
regulations  governing  United  States 
securities:  or  by  check  drawn  to  the 
order  of  the  institution  to  which  the 
tender  was  submitted  which  must  be 
received  from  institutional  investors  no 
later  than  i^day.  May  28. 1982.  When 
payment  has  been  submitted  wiUi  the 
tender  and  the  purchase  price  of  allotted 
securities  is  over  par.  settlement  for  the 
premium  must  be  completed  timely,  as 
specified  in  the  preceding  sentence. 
When  payment  has  been  submitted  with 
the  tender  and  the  purchase  price  is 
under  par,  the  discount  will  be  remitted 
to  the  bidder.  Payment  will  not  be 
considered  complete  where  registered 
securities  are  requested  if  the 
appropriate  identifying  number  as 
required  on  tax  returns  and  other 
documents  submitted  to  the  Internal 
Revenue  Service  (an  individual's  social 
security  number  or  an  emplo}rer 
identi^cation  number]  is  not  furnished. 
When  payment  is  made  in  securities,  a 
cash  adjustment  will  be  made  to  or 
required  ot  the  bidder  for  any  difference 
between  the  face  amount  of  securities 
presented  and  the  amount  payable  on 
the  securities  allotted. 


5.2.  In  every  case  where  full  payment 
has  not  been  completed  on  time,  an 
amount  of  up  to  5  percent  of  die  face 
amount  of  securities  allotted,  shall,  at 
the  discretion  of  the  Secretary  of  the 
Treasury,  be  forfeited  to  the  United 
States. 

5.3.  Registered  securities  tendered  in 
pajrment  for  allotted  securities  are  not 
required  to  be  assigned  if  the  new 
securities  are  to  be  registered  in  die 
same  names  and  forms  as  appear  in  the 
registrations  or  assignments  of  the 
securities  surrendered  When  the  new 
securities  are  to  be  registered  in  names 
and  forms  different  from  those  in  the 
inscriptions  or  assignments  of  the 
securities  presented,  the  assignment 
should  be  to  "The  Secretary  of  the 
Treasury  for  (securities  offered  by  this 
circular)  in  the  name  of  (name  and 
taxpayer  identifying  number)."  If  new 
securities  in  coupon  form  are  desired 
the  assignment  should  be  to  "The 
Secretary  of  the  Treasury  for  coupon 
(securities  offered  by  this  circular)  to  be 
delivered  to  (name  and  address)." 
Speci^c  instructions  for  the  issuance 
and  delivery  of  the  new  securities, 
signed  by  the  owner  or  authorized 
representative,  must  accompany  the 
securities  presented  Securities  tendered 
in  payment  should  be  surrendered  to  the 
Federal  Reserve  Bank  or  Branch  or  to 
the  Bureau  of  the  Public  Debt 
Washington,  D.C  20226.  The  securities 
must  be  delivered  at  die  expense  and 
risk  of  the  holder. 

5.4.  If  bearer  securities  are  not  ready 
for  delivery  on  the  settlement  date, 
purchasers  may  elect  to  receive  interim 
certificates.  These  certificates  shall  be 
issued  in  bearer  form  and  shall  be 
exchangeable  for  definitive  securities  of 
this  issue,  when  such  securities  are 
available,  at  any  Federal  Reserve  Bank 
or  Branch  or  at  the  Bureau  of  the  PubUc 
Debt.  Washington,  D.C.  20228.  The 
interim  certificates  must  be  returned  at 
the  risk  and  expense  of  the  holder. 


5.5.  Deltrery  of  securities  ia  regMted 
form  will  be  made  after  the  requested 
form  of  registration  has  been  vaUdated. 
the  registered  interest  account  has  been 
established  and  the  securities  have 
been  inscribed 

6.  Genera]  Provisions 

6.1.  As  fiscal  agents  of  tiie  United 
States,  Federal  Reserve  Banks  are 
authorized  and  requested  to  receive 
tenders,  to  make  allotments  as  directed 
by  the  Secretary  of  the  Treasury,  to 
issue  such  notices  as  may  be  necessary, 
to  receive  payment  for  and  make 
delivery  of  securities  on  full-paid 
allotments,  and  to  issue  interim 
certificates  pending  delivery  of  tlie 
definitive  securities. 

6i  The  Secretary  of  the  Treasury 
may  at  any  time  issue  supplemental  or 
amendatory  rules  and  regulatkms 
governing  the  offering.  Public 
announcement  of  such  dianges  will  be 
promptly  provided. 
Paul  H.  Taylor. 
Fiscal  Assistant  Secretary. 

PV  Doc.  t»-141M  Pnad  S-as-aZ:  MSI  ^ 
BNXiNQ  COOC  4t10-«0-« 


VETERANS  ADM! NISTRATKM 

Cooperative  Studies  Evalualfon 
Committee;  Renewal 

This  is  to  give  notice  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (F>ub.  L  92-463)  of  October  6, 1972, 
that  the  Cocqierative  Studies  Evaluatioo 
Committee  has  been  renewed  by  the 
Administrator  of  Veterans  Affairs  for  a 
two  year  period  beginning  May  2. 1982 
through  May  2, 1984. 

Dated:  May  17, 1982. 
Robert  P.  Nimmo. 

Administrator.  

[PR  Doc  82-14086  FOed  5-ai-tt  Mi  ^ 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  .of  meetings  published 
under  the  "Government  in  ttie  Sunshine 
Act"  (Pub.  L  94-409)  5  U.S.C. 
552b(e)(3). 
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CtVH.  AERONAUTICS  BOARD 

(M-351  (Amdt  1),  Itay  1«,  1982] 

Addition  to  the  May  19, 1982  Board 
Meeting  and  Revised  List  of  Persons 
Expected  To  Attend 
TIME  AND  date:  9:30  a.m.,  May  19, 1982. 
PLACE:  Room  1012, 1825  Connecticut 
Avenue.  NW.,  Washington,  D.C.  20428. 

SUBJECT 

6.  Discussions  with  Chile.  (BIA) 

status:  Closed. 

PERSON  TO  contact:  Phyllis  T.  Kaylor, 
the  Secretary  (202)  673-5068. 

(S-778-S2  Filed  5-20-82: 4«)  pm) 
BILLING  COOE  S320-01-M 


CIVIL  AERONAUTICS  BOARD 

[11-354,  May  18, 1982] 

Notice  of  Presentation 
TIME  AND  date:  10  a.m..  May  25, 1982. 
place:  Room  1027, 1825  Connecticut 
Avenue,  NW.,  Washington,  D.C.  20428. 
SUBJECT.  Presentation  to  the  Board 
regarding  Aeroamerica's  activities. 
STATUS:  Open. 


PERSON  TO  CONTACT  Phyllis  T.  Kaylor, 
the  Secretary  (202)  673-5068. 

IS-777-82  Rled  5-20-82;  4«)  pm] 
BHJJNQ  COOE  020-01-11 


CIVH.  AERONAUTICS  BOARD 

[M-353  (Amdt  1).  May  19, 1982] 

Notice  of  Deletions  From  and  Addition 
To  the  May  20, 1982  Board  Meeting 
TIME  AND  date:  10  a.m..  May  20, 1982. 
place:  Room  1027, 1825  Connecicut 
Avenue,  NW.,  Washington,  D.C.  20428. 
SUBJECT 

Addition:  8a.  Discussion  of  the  Allocation  of 
Braniff  Slots  at  Dallas-Ft.  Worth.  (OGQ 

Deletion:  9.  Docket  40545,  CAB 
Recommendations  to  the  FAA  concerning 
the  Interim  Operations  Plan.  (OGC) 

Deletion:  15.  Dockets  EAS-7e5  and  EAS-7g2, 
Appeal  of  Berlin,  New  Hampshire  and 
Newport,  Vermont  for  inclusion  in  the 
small  communities  program  under  section 
419(b)  of  the  Act  (EDA) 

STATUS:  Open. 

PERSON  TO  CONTACT  Phyllis  T.  Kaylor. 

the  Secretary  (202)  673-5068. 

|S-778-a2  Filed  S-»-82:  AM  pm) 
BtUMQ  COOE  OaSO-OI-M 


aVIL  AERONAUTICS  BOARD 

[M-352,  May  17, 1M2] 

Addition  to  the  May  13, 1982  Closed 

Board  Meeting 

TIME  AND  DATE:  10  a.m..  May  13, 1982. 

place:  Room  1012, 1825  Connecticut 

Avenue,  NW.,  Washington,  D.C.  20428. 

SUBJECT  Discussions  with  Panama. 

status:  Closed. 

PERSON  TO  CONTACT  Phyllis  T.  Kaylor, 

the  Secretary  (202)  673-5068. 

IS-779-S2  Filed  S-20-82:  4M)  pm) 
eiUJNO  CODE  6320mi-« 


CIVH.  AERONAUTICS  BOARD 

[M-3S1  (Amdt  1),  May  18. 1982] 

Additinal  to  the  May  19, 1982  Board 
Meeting  and  Revised  List  of  Persons 
Expected  to  Attend. 
TIME  AND  date:  9:30  a.m..  May  19, 1982. 


PLACE:  Room  1012, 1825  Connecticut 
Avenue,  NW.,  Washington,  D.C.  20428. 

SUBJECT  5.  Discussions  with  Chile. 

(BIA) 

STATIM:  Closed. 

PERSON  TO  CONTACT  PhyUis  T.  Kaylof. 

the  Secretary  (202)  673-5068. 

(S-TSO-aZ  Filed  S-20-82: 4«)  pm] 
BILLINO  COOE  eSM-01-M 
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EOUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

DATE  AND  TIME:  9:30  a  JH.  (eastern  time). 
Tuesday,  May  25, 1982. 
PLACE:  Commission  Conference  Room 
5240,  fifth  floor,  Columbia  Plaza  Office 
Building,  2401  E  Street.  NW., 
Washington,  D.C.  20506. 

STATUS:  Part  will  be  open  to  the  public 
and  part  wiU  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  Open: 

1.  Ratiflcation  of  Notation  Votes. 

2.  Freedom  of  Information  Act  Appeal  Na 
82-3-FOIA-65,  concerning  a  request  for 
access  to  information  contained  in  a  Title  VII 
charge  of  discrimination  case  file,  where 
requestor  is  not  a  party. 

3.  Freedom  of  Iriomration  Act  Appeal  No.  . 
82-FOIA-154-03-CH,  concerning  a  request 
for  four  open  age  discrimination  charge  files. 

4.  Freedom  of  Information  Act  Appeal  No. 
82-03-FO1A-2O-PA  concerning  a  request  for 
certain  documents  contained  in  a  reopened 
Title  VII  charge  of  discrimination. 

5.  Transfer  of  Sensitive  Correspondence 
Control  from  the  OfTice  of  Administration  to 
the  Executive  Secretariat. 

6.  Report  on  Commission  Operations  by  the 
Executive  Director. 

Closed: 

1.  Litigation  Authorization;  General 
Counsel  Recommendations. 

Note. — Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Treva  I.  McCall, 
Executive  Officer  Executive  Secretariat 
at  (202)  634-6748. 

This  Notice  Issued  May  18, 1982. 

(S-7U-82  Filed  5-20-82: 9:45  em] 
BILUNO  COOE  tSTO-OMI 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Meeting 
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Pursuant  to  the  provisions  of  the 
"Govemmrait  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  12:40  p.m.  on  Saturday,  May  15. 1982. 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session,  by  telephone  conference 
call,  to  (1)  receive  sealed  bids  for  the 
purchase  of  certain  assets  of  and  the 
assumption  of  the  liability  to  pay 
deposits  made  in  Community  Bank  of 
Washtenaw.  Ypsilanti  Township  (P.O. 
Ypsilanti).  Michigan,  which  was  closed 
on  May  15. 1982,  by  the  Michigan 
Banking  Department;  (2)  accept  the  bid 
for  the  transaction  submitted  by 
Michigan  National  Bank — Ann  Arbor. 
Ann  Arbor,  Michigan;  and  (3)  provide 
such  flnancial  assistance,  pursuant  to 
section  13(e)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1823(e)).  as  was 
necessary  to  effect  the  purchase  and 
assumption  transaction. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Chairman 
William  M.  Isaac,  seconded  by  Director 
Irvine  R  Sprague  (Appointive), 
concurred  in  by  Mr.  Doyle  L  Arnold, 
acting  in  the  place  and  stead  of  Director 
C.  T.  Conover  (Comptroller  of  the 
Currency),  that  Corporation  business 
required  its  consideration  of  the  matters 
on  less  than  seven  days'  notice  to  the 
public;  that  no  earlier  notice  of  the 
meeting  was  practicable;  that  the  public 
interest  did  not  require  consideration  of 
the  matters  in  a  meeting  open  to  public 
observation;  and  that  the  matters  could 
be  considered  in  a  closed  meeting  ' 
pursuant  to  subsections  (c)(8), 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(8),  (c)(9)(A)(u),  and 
(c)(9)(B)). 

Dated:  May  18. 1982. 
Federal  Deposit  Insurance  Corporation. 
Alan  |.  KapUn, 
Deputy  Executive  Secretary. 

IS-TeS-DZ  Filed  S-HHt2: 11:11  ami 
BUJJNO  CODE  •n4-01-M 
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FEDERAL  DCMSTT  mSURANCC 
CORPORATION 

Changes  in  Subject  Matter  of  Agency 
Meetings 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
nolice  is  hereby  given  that  at  its  open 
meeting  held  at  2:00  p.m.  on  Monday. 
May  17. 1982.  the  Corporation's  Board  of 
Directors  determined,  on  motion  of 
Chairman  William  M.  Isaac,  seconded 
by  Director  Irvine  R  Sprague 
(Appointive),  concurred  in  by  Director 
C.  T.  Conover  (Cc«nptroUer  of  the 


Currency),  that  Corporation  business 
required  the  addition  to  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  following  matters: 

Request  of  State  Bank  and  Trust  Company, 
Unadilla,  Georgia,  for  reconsideration  of  a 
previous  denial  of  its  application  for 
consent  to  merge,  under  its  charter  and 
title,  with  Bank  of  Pinehurst,  Pinehurst. 
Georgia,  and  to  establish  the  sole  office  of 
Bank  of  Pinehurst  as  a  branch  of  the 
resultant  bank. 

Recommendation  regarding  First 
Pennsylvania  Bank  N.A.,  Bala-Cynwyd. 
Pennsylvania,  and  First  Pennsylvania 
Corporation,  Philadelphia,  Pennsylvania. 

Recommendations  regarding  the  liquidation 
of  a  bank's  assets  acquired  by  the 
Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Case  No.  45.223-L-^ranklin  National  Bank. 
New  York,  New  York. 

Case  No.  45,228-4/— Aquia  Bank  and  Trust 
Company,  Stafford,  Virginia. 

By  the  same  majority  vote,  the  Board 
further  determined  that  no  eariier  notice 
of  these  changes  in  the  subject  matter  of 
the  meeting  was  practicable. 

By  the  same  majority  vote,  the  Board 
also  voted  to  withdraw  from  the  agenda 
for  consideration  in  open  session  and  to 
add  to  the  agenda  for  consideration  at 
the  Board's  closed  meeting  held  at  2:30 
p.m.  the  same  day,  the  application  of 
Liberty  Bank,  a  proposed  new  bank,  to 
be  located  at  4482  West  Peoria  Avenue. 
Glendale.  Arizona,  for  Federal  deposit 
insurance. 

In  voting  to  move  this  matter  from 
open  session  to  closed  session,  the 
Board  further  determined,  by  the  same 
majority  vote,  that  the  public  interest 
did  not  require  consideration  of  the 
matter  in  a  meeting  open  to  public 
observation;  that  the  matter  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(6).  (c)(8). 
and  (c)(9)(A)(ii)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.(c)(6).  (c)(8), 
and  (c)(9)(A)(ii));  and  that  no  eariier 
notice  of  this  change  in  the  subject 
matter  of  the  meeting  was  practicable. 

Dated:  May  18. 1982. 
Federal  Deposit  Insurance  Corporatioii. 
Alan ).  Kaplan. 
Deputy  Executive  Secretary. 

(S-7ee-B2  rUed  S-24-S2;  6:45  am) 
BHXINO  CODE  6714-at-« 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Change  in  Subject  Matter  of  Agency 
Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 


the  Sunshine  Act"  (5  U.S.C  552b(e)(2)). 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  2:30  p.m.  on  Monday. 
May  17. 1982.  the  Corporation's  Board  of 
Directors  determined,  on  motion  of 
Chairman  William  M.  Isaac,  seconded 
by  Director  C.  T.  Conover  (Comptroller 
of  the  Currency),  concurred  in  by 
Director  Irvine  R  Sprague  (Appointive), 
that  Corporation  business  required  the 
withdrawal  from  the  agenda  for 
consideration  at  the  meeting,  on  less 
than  seven  days'  notice  to  the  public,  of 
the  following  matter 

Recommendation  regarding  the  liquidation  of 

a  bank's  assets  acquired  by  the 

Corporation  in  its  capacity  as  receiver. 

liquidator,  or  liquidating  agent  of  those 

assets: 
Case  No.  45,205— The  Greenwich  Savings 

Bank.  New  York,  New  York. 

By  the  same  majority  vote,  the  Board 
determined  that  no  earlier  notice  of  this 
change  in  the  subject  matter  of  the 
meeting  was  practicable. 

Dated:  May  la  1982. 
Alan  |.  Kaplan, 

Deputy  Executive  Secretary. 

(S-7B7-82  Filed  S-a>-t2:  ll:li  amj 
BNJJNG  CODE  t714-01-M 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

May  19, 1982. 

TIME  AND  date:  10  a  jn..  May  28. 1982. 

PLACE:  Room  9306.  825  North  Capitol 
Street  NE..  Washington.  D.C.  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

'Note. — Altera  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE 

information:  Kenneth  F.  Plumb. 
Secretary;  Telephone  (202)  357-840a 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  Usting  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  Division  of  Public 
Information. 

Consent  Power  Agenda— 751st  Meeting.  May 
28. 1982.  Regular  Meeting  (10  ajn.) 

CAP-1.  Project  No.  5912-OOa  Moosehead 

.    Manufacturing  Co. 

CAP-2.  Project  No.  4805-003,  Victor  W.  Page 

and  Laverta  W.  Page 
CAP-3.  Project  No.  4885-002,  South  Fork 

Resources,  Ina 
CAP-4.  Project  No.  4893-001.  City  of  Redding. 

California 
CAP-S.  Project  No.  176-003. 17&-008, 17&-009 

and  176-010,  Escondido  Mutual  Water  Co. 
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CAP-a  Project  No.  4329-001,  Consolidated 

Hydroelectric  Inc.;  Project  No.  4953-001, 

Modesto  Irrigation  District;  Project  No. 

4973-000,  City  of  Rohnert  Park.  California; 

Project  No.  5374-000,  Tehama  County 

Flood  Control  and  Water  Conservation 

District 
CAP-7.  Project  No.  87,  Southern  California 

Edison  Co.:  Project  No.  2904,  Citlea  of 

Anaheim  and  Riverside,  California 
CAP-8.  Project  No.  3322-000,  Public  Utility 

District  No.  1  of  Mason  County 
CAP-9.  Project  No.  4515-002,  E.  R.  Jacobson; 

Project  No.  5413-002.  Palisade  Irrigation 

District 
CAP-10.  Project  No.  5312-001,  J.  R.  Ferguson 

and  Associateds  Project  Na  5337-001. 

Westfir  Energy  Co.,  Inc. 
CAP-11.  Project  No.  2821-001,  Milliken  and 

Co. 
CAP-12.  Project  No.  943-001,  Public  Utility 

District  No.  1  of  Chelan  County, 

Washington 
CAP-13.  Project  No.  4915-000,  4951-001  and 

4951-002.  the  Public  Utility  Commission  of 

the  City  and  County  of  San  Francisca 

California 
CAP-14.  Project  Na  5996-001.  City  of  Dover. 

New  Hampshire 
CAP-15.  Project  No.  2695-001,  Hydro 

Development  Group,  Inc. 
CAP-16.  Docket  No.  ER79-47a-003,  Public 

Service  Co.  of  New  Mexico 
CAP-17.  Docket  No.  ER82-257-002,  Kansas 

Gas  &  Electric  Co. 
CAP-18.  Docket  No.  ER82-42e-000,  Jersey 

Central  Power  &  Light  Co. 
CAP-19.  Docket  No.  ER82-412-O00,  Kansas 

Gas  &  Electric  Co. 
CAP-20.  Docket  No.  ER82-435-000,  Central 

Louisiana  Light  Co. 
CAP-21.  Docket  No.  ER82-410-O0a  New  York 

State  Electric  ft  Gas  Corp. 
CAP-22.  Docket  No.  ER82-427-000.  Southern 

California  Edison  Ca 
CAP-23.  Omitted 
CAP-24.  Omitted 
CAP-25.  Docket  No.  ER82-424-000,  The 

Toledo  Edison  Co. 
CAP-26.  Docket  No.  ERB2-444-000,  Michigan 

Power  Co. 
CAP-27.  Docket  No.  ER82-538-000,  Carolina 

Power  &  Light  Co. 
CAP-28.  (a)  Docket  Nos.  ER8O-5g2-00a  et  aL, 

Allegheny  Power  System,  et  al.;  Docket 

Nos.  ER8O-595-000,  ER80-599-000,  ER80- 

603-000,  ER8O-60B-000,  ER8O-627-000 

ER8O-661-00a  ER80-674-000.  ERaO-675- 

000,  and  ERaO-731-000,  Illinois  Power  Co. 
(b)  Docket  Nos.  ER80-5g2-000.  et  al., 
Allegheny  Power  Systent  et  al.;  Docket 
Nos.  ER8O-620-O00,  ER80-72O-0Q0,  ER80- 
721-000.  ER80-722-000  and  ER80-729-000, 
Dayton  Power  ft  Light  Co. 

CAP-2g.  Docket  No.  ER81^26-000.  el  Paso 

Electric  Co. 
CAP-30.  Docket  No.  ER82-54-000,  Southern 

Company  Services,  Inc. 
CAP-31.  Docket  Nos.  ER81-187-001  and 

ER82-101-001,  Public  Service  Co.  of  New 

Mexico 
CAP-32.  Docket  No.  ER78-3e7,  Coal  Strike 

Investigation 
CAIM3.  Project  No.  3592-OOa  Fluid  Energy 

Systems,  Inc.;  Project  No.  4125-000,  Kern 

County  Water  Agency;  Project  No.  4805- 

001.  V.  W.  ft  L  W.  Page 


CAP-34.  Project  No.  4842-002,  4843-001.  4845- 
OOa  4846-001.  4847-001.  4852-001.  4883-001. 
4859-001,  4861-001.  4882-001,  4863-001, 
4869-001,  4870-001.  4871-001.  4872-001. 
4873-001,  4874-001,  4875-001.  4876-001, 
4877-001,  4878-001.  4879-001,  4880-001, 
4901-001,  4936-001,  4987-001,  49eft-001, 
4995-001,  4998-001,  4996-001,  5007-001, 
5015-001,  5038-001,  9048-OOt,  and  9049-001, 
Modesto  Irrigation  District 

CAP-35.  Project  No.  4840-002,  4841-000,  4842- 
000,  4843-000,  4844-000,  4845-000.  4846-000, 
4847-000,  4852-000,  4853-000,  4859-000, 
4860-000,  4861-000,  4862-000,  4883-000, 
4869-000,  4870-000,  4871-000,  4872-000, 
4873-000,  4874-000,  4875-000,  4878-000, 
4877-000,  4878-OOa  4879-000,  4880-000, 
4901-000,  4936-000.  4937-000,  4952-000', 
4953-000.  4987-000,  4988-000,  4995-000. 
4996-000.  4997-000,  4998-000,  5007-000, 

5ooa-ooa  5009-000, 5013-000, 5014-000, 

5015-000,  5036-000,  504a-000,  and  5049-000, 

Modesto  Irrigation  District 
CAP-36.  Docket  No.  ER80-567-000, 

Wisconsin  Electric  Power  Co. 
CAP-37.  Docket  No.  ER78-338-001,  Public 

Service  Co.  of  New  Mexico 
CAP-38.  Docket  No.  ER77-578-000.  Kansas 

Gas  ft  Electric  Co. 
CAP-39.  Project  Na  5fi7a  Richard  Bean.  Fr«d 

Castagna  and  T.  Owen;  Project  No.  5683. 

Modesto  Irrigation  District;  Project  No. 

5864,  West  Slope  Power  Co. 

Consaat  MiaccUaiMous  Agenda 

CAM-1.  Docket  No.  QF82-8e-00a 

Consortium  of  Alternate  Energies 
CAM-2.  Docket  No.  QF82-32-000.  J.  Clyde 

Roberson — Small  Power  Production  and 

Cogeneration  Facilities 
CAM-3.  Docket  No.  RM79-76  (New  Mexico— 

8).  High-cost  gas  produced  from  tight 

formations 
CAM-4.  Docket  No.  RM79-7fl  (Colorado—24), 

High-cost  gas  pitxhiced  from  tight 

formations 
CAM-8.  Docket  No.  GP82-22-«0a  United 

States  Geological  Stirvey  Section  106 

determinations.  Getty  Oil  Co.,  A.  B.  Coates 

"C"  Well  Na  18,  Lea  County,  New  Mexico, 

MMS  Docket  No.  NM-0830-80.  FERC  No. 

ID81-00958.  A.  a  Coates  "C  Well  No.  23. 

Lea  County,  New  Mexico,  MMS  Docket  No, 

NM-0828-80,  PERC  No.  1080-58396 
CAM-6.  Docket  No.  RO81-54-000.  Kenneth  H. 

White  COh  Inc. 
CAM-7.  Docket  No.  RA81-M-000,  Newhall 

Refining  Co,  Inc. 
CAM-8.  Docket  No.  RAS2-11-000,  Raymond 

Oil  Co. 

Consent  Gas  Agenda 

CAG-1.  Docket  No.  RP77-54-010  and  RP77- 

55-000,  Arkansas  Louisiana  Gas  Co. 
CAG-2.  Docket  No.  RP82-51-001.  Mid 

Louisiana  Gas  Co. 
CAG-3.  Docket  No.  TA82-2-ae,  Valero 

Interstate  Transmission  Co. 
CAG-4.  Omitted 
CAG-5.  Omitted 
CAG-6.  Docket  No.  RP82-14-000,  Mountain 

Fuel  Resources,  In& 
CAG-7.  Docket  No.  RP82-87-000,  National 

Fuel  Gas  Supply  Corp. 
CAG-8.  Docket  No.  RP82-88-000,  Cohnnbia 

Gas  Transmission  Corp. 


CAG-9.  Docket  No.  Omitted 

CAG-10.  Docket  No.  RP81-113-999. 
Midwestern  Gas  Transmission  Co. 

CAG-11.  Docket  Nos.  RM78-23  and  RM81-37, 
El  Paso  Natural  Gas  Co. 

CAG-12.  Docket  Na  TA82-1-2S-001  {PGAa2- 
1),  Mississippi  River  Transmission  Corp. 

CAC-13.  Docket  Na  RP82-71-000.  Nocthem 
Natural  Gas  Ca 

CAG-14.  Docket  Na  RP82-72-000.  Hampshire 
Gas  Co. 

CAG-15.  Docket  No.  RP82-74-000,  Texas  Gas 
Transmission  Corp. 

CAG-ie.  Docket  No.  RP82-79-O0O.  Louisiana- 
Nevada  TransH  Co. 

CAG-17.  Docket  Nos,  RPSZSO-OOO.  and 
RP81-61-00a  Michigan  Wisconsin  Kpe 
Line  Co. 

CAG-18.  Dodcet  No.  RP82-81-000,  Inter-City 
Minnesota  Pipelines  Ltd.,  Inc. 

CAG-19.  Docket  No.  RP82r-82-00a  Honeoye 
Storage  Corp. 

CAG-Za  Docket  No.  RP82-83-00a  Gas 
Transport,  Inc. 

CAG-21.  Docket  No.  RP82-84-000,  Montana- 
Dakota  Utilties  Co. 

CAG-22.  Docket  No.  RP82-85-00a  Western 
Gas  Interstate  Co. 

CAG-23.  Docket  No.  RP82-73-000,  Ohio  River 
Pipeline  Corp. 

CAG-24.  Docket  Nos.  RPB2-75-a00,  and 
RP82-76-000,  Arkansas  LouUiana  Gas  Co. 

CAG-2S.  Docket  TAaZ-2-t2-00a 
Transweateni  Pipeline  Ca 

CAG-ae.  Docket  Nos.  TA81-2-ll-00a 
(PGA81-2, 1PR81-2.  LFUT81-Z)  and  TA82- 
1-11-000  (PGAaZ-U  IPR82-1.  GRiB2-l)  (not 
consolidated).  United  Gas  Pipe  Line  Co. 

CAG-27.  Docket  No.  RP80-145-000.  Columbia 
Golf  Transmission  Ca;  Docket  No.  RP80- 
146-000,  Columbia  Gas  Transmission  Co. 

CAG-28.  Docket  No.  RF8Z-34-000,  Michigan 
Gas  Storage  Ca 

CAG-29.  Docket  No.  ST82-5&-000,  Soperni 
Pipeline. 

CAG-30.  Docket  No.  CI64-26-007,  Golf  Oil 
Co. 

CAG-31.  Docket  No.  0181-332-001.  ANR 
Production  Co.;  Docket  No.  C182-201-002. 
The  Superior  Oil  Co.;  Docket  Nos.  CI82- 
187-001,  and  CI82-162-001,  Texasgulf  Inc.; 
Docket  No.  C182-147-001,  Pennioil  Oil  ft 
Gas.  Inc.:  Docket  Na  082-150-001.  Pogo 
Production  Co.;  Docket  Na  O13756-008. 
Conoco  Inc.;  Docket  No.  CI82-180-000,  Sun 
Exploration  ft  Production  Co.;  Docket  No. 
CI74-392-0O4,  Exxon  Corp.;  Docket  No. 
CI82-124-001.  (CI67-522).  Mitchell  Energy 
Corp.;  Docket  No.  CS72-203-003,  Petro- 
Lewis  Funds,  Inc.;  Docket  No.  CS73-158- 
005,  Partnership  Properties  Co.;  Docket  No. 
CS71-656-001,  A.  R.  Dillard,  Jr.  and  Cobra 
Oil  &  Gas  Corp.;  Docket  Na  CI82-196-000, 
Transco  Exploration  Co;  Docket  No.  CI82- 
146-001.  King  Ranch  Inc;  Docket  No.  CI71- 
484-001.  Pomfret  Production  Co.,  Inc. 
(National  Exploration  Ca) 

CAG-32.  Docket  Na  CI82-ia5-00a  Timerlay 
Petroleum  Corp. 

CAG-33.  Docket  No.  CPa2-101-001,  Southern 
Natural  Gas  Co. 

CAG-34.  Docket  No.  CP82-112-001,  Southern 
Natural  Gas  Co.  and  Northern  Natural  Gas 
Co.,  Division  of  Intemortii,  Inc. 


Federal  Regbter  /  Vol.  47.  No.  100  /  Monday.  May  24.  1982  /  Smmhine  Act  Meeting. 


22448 


CAG-35.  Docket  No.  CP82-24-0(n,  Texas 

Eastern  Traosmission  Corp. 
CAG-36.  Docket  No.  RP82-165-000.  Public 
Service  Electric  &  Gas  Co.,  applicant; 
Transcontinental  Gas  Pipe  Line  Corp., 
respondent  hio  Gas  Co. 
CAG-3a  Docket  No.  CP6e-328.  Panhandle 

Eastern  Pipe  Line  Co. 
CAG-39.  Docket  No.  CP80-527-000,  El  Paso 

Natural  Gas  Co. 
CAG-40.  Docket  No.  CP82-201-000.  Cities 

Service  Gas  Co. 
CAG-41.  Docket  No.  CP81-473-000,  Florida 

Gas  Transmission  Co. 
CAG-42.  Docket  No.  CP82-21-000,  Great 

Lakes  Gas  Transmission  Co. 
CAG-43.  Docket  Nos.  CP82-63-O00.  and 

CP82-63-001,  Montana-Dakota  UtUities  Co. 
CAG-44.  Docket  No.  CP82-257-000,  Arkansas 

Louisiana  Gas  Co. 
CAC-45.  Docket  No.  CP76-362-003,  Texas 
Eastern  Transmission  Corp.;  Docket  No. 
CP77-56»-012,  Texas  Eastern  Transmission 
Corp.  and  Natural  Gas  Pipeline  Co.  of 
America;  Docket  No.  CP81-S12-000.  Texas 
Eastern  Transmission  Corp., 
Transcontinental  Gas  Pipe  Line  Corp.  and 
Natural  Gas  Pipline  Co.  of  America 
CAG-46.  Docket  Nos.  CP82-1-000  and  CP82- 
272-000,  Texas  Eastern  Transmission  Corp. 
CAG-47.  Docket  Nos.  CP82-34-000  and  CPsa- 
34-001,  Northern  Natural  Gas  Co.,  Division 
of  Intemorth  Inc. 
aAG-*a  Docket  No.  TA82-2-57-000  (PGA82- 

1).  Western  Transmission  Corp. 
CAG-49.  Docket  No.  RP82-7fr-000.  Ringwood 

Gathering  Co. 
CAG-50.  Docket  Nos.  RP81-81-004.  and 

RP82-16-001.  United  Gas  Pipe  Line 
CAG-51.  Docket  No.  RP82-55-001. 

Transcontinental  Gas  Pipe  Line  Corp. 
CAG-52.  Docket  Nos.  TA82-2-33-003,  004. 
005. 007. 008  and  009.  El  Paso  Natural  Gas 
Co. 

L  Licensed  Project  Matters 

P-1.  Project  No.  2812-002.  Appalachian  Power 

Co. 
P-2.  Project  No.  5234-001.  County  of 

Calaveras,  California 
P-3.  Omitted 

IL  Electric  Rate  Matters 

ER-l.  Docket  Nos.  ER82-200-001,  and  ER62- 

200-002,  Maine  Public  Service  Co. 
ER-2.  Docket  No.  ER8O-71-00a  Central 

Illinois  Public  Service  Co. 
ER-3.  Docket  No.  ER77-277-002.  (phase  D). 

Pennsylvania  Power  Co. 
ER-4.  Docket  No.  RP77-347-000,  Wisconsin 

Power  A  Light  Co. 
ER-5.  Omitted 
ER-6.  Omitted 
ER-7.  Docket  Nos.  EL82-7-000  and  EL82-12- 

000,  Wheelabralor  Frye,  Inc. 
ER-8.  Docket  Nos.  QF82-48-000  and  EL82-5- 

000.  Nomcv  Demonstration  Geothermal  Co. 
ER-9.  Docket  Nos.  ER77-175-000  and  ER7&- 

19-000  (phase  II),  et  al.,  Florida  Power  & 

Light  Co. 
ER-10.  Docket  No.  ER82-414-000,  Ohio 

Edison  Co. 
ER-11.  Docket  No.  ER82-423-000.  Virginia 

Electric  &  Power  Co. 


Miscenaneous  Agenda 

M-1.  Docket  No.  QF82-8O-O00,  Windfarms, 
Ltd.,  Small  power  production  and 
cogeneration  facilities  qualifying  status 

M-2.  Reserved 

M-3.  Reserved 

M-4.  Docket  No.  RM82-    .  Fees  applicable  to 
natural  gas  pipelines 

M-S.  Docket  No.  RM81-19,  Interstate  pipeline 
certificates  for  routine  transactions 

Gas  Agenda 
L  Pipeline  Rate  Matters 
RP-1.  Docket  Nos.  RP81-18-001  and  CP75- 
104-024.  et  al..  High  Island  Offshore  System 

n.  Producer  Matters 
CI-1.  Reserved 

m.  Pipeline  Certificate  Matters 

CP-1.  Docket  No.  CP74-192-005  (remand), 

Florida  Gas  Transmission  Co. 
CP-2.  Docket  Nos.  CP81-107-002.  CP81-107- 
003.  CP81-107-000.  CP81-108-000. 
Boundary  Gas.  Inc.;  Docket  Nos.  CP81-296- 
000  and  CP81-298-000,  Tennessee  Gas 
PipeUne  Co.,  a  Division  of  Tenneco  Ina 

CP-3.  Docket  No.  CP82-33-001,  Northern 
Natural  Gas  Co.,  Division  of  Intemorth  Inc.; 
Docket  No.  CP82-101-000.  Southern 
Natural  Gas  Co.;  Docket  No.  CP82-114-00a 
Tennessee  Gas  Pipeline,  a  Division  of 
Tenneco  Inc. 

CP-4.  Omitted 

CP-5.  Docket  Nos.  CP78-123,  et  al.  Alaskan 
Northwest  Natural  Gas  Transportation  Ca 

Kenneth  F.  Plumb, 

Secretary. 

[8-774-82  Filed  S-20-82:  3:52  pm) 
BIUJNO  CODE  e717-l»-H 
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FEDERAL  HOME  LOAN  BANK  BOARD 
"FEDERAL  REGISTER"  CITATIOM  OF 
PREVIOUS  ANNOUNCEMENT  Vol.  No.  47. 
no  page  number  at  this  time.  No  date  of 
publication  at  this  time. 
place:  Board  Room,  Sixth  floor.  1700  G 
Street  NW.,  Washington,  D.C. 
STATUS:  Open  meeting. 
CONTACT  PERSON  FOR  MORE 
MFORMATION:  Mr.  Marshall  (202-377- 
6679). 

CHANGES  IN  THE  MEETING:  The  Bank 
Board  meeting  previously  scheduled  for 
Thursday,  May  20, 1982,  at  10:00  a.m.. 
has  been  changed  to  10:30  a.m. 
[No.  36,  May  20. 1962J 

(S-704-82  Filed  S-awa  WM  ami 
BHJJNQ  CODE  873»«14l 
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FEDERAL  HOME  LOAN  BANK  BOARD 

TIME  AND  DATE:  10  a.m.,  Thursday,  May 
27. 1982. 

PLACE:  Board  Room,  Fifth  floor,  1700  G 
Street,  NW..  Washington,  D.C. 
STATUS:  Open  meeting. 


CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Marshall  (202-377- 
6679). 

MATTERS  TO  BE  CONSIDERED: 

Request  for  Modification  of  Insurance 
Condition — (Proposed)  Franklin  Savings 
and  Loan  Association.  Southfield.  Michigan 

Request  for  Modification  of  Insurance 
CondiUon— (Proposed)  Bloomfield  Savings 
and  Loan  Association.  Bloomfield 
Township,  Michigan 

Debt  Application— The  Leavell  Company 
("Leavell"),  El  Paso.  Texas 

Bank  Membership  and  Insurance  of 
Accounts — First  American  Savings  and 
Loan  Association.  Yellville,  Arkansas 

Bank  Membership  and  Insurance  of 
Accounts — South  Bay  Savings  and  Loan 
Association,  Gardenia,  California 

(No.  37,  May  m.  1962) 

(S-TOS-BJ  FUed  $-aV-8£  11:1B  am) 
BHJJNG  CODE  S72ft.«1^ 
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FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

May  19. 1962. 

TIME  AND  date:  10  a.m..  Wednesday. 
May  26, 1982. 

place:  1730  K  StreeL  NW..  Washington. 
D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  will  hear  oral  argument  in 
the  following  case: 

1.  Southwestern  Illinois  Coal  Corporation. 
Docket  No.  Lake  80-216.  (Issues  include 
whether  the  judge  erred  in  vacating  a  citation 
alleging  a  violation  of  30  CFR  77.l7ia  dealing 
with  the  wearing  of  safety  equlpmenL) 

IIM)  a.m.,  following  above  case, 
argument  will  be  heard  in; 

2.  Monterey  Coal  Company,  Docket  Nos. 
LAKE  80-413-R  and  LAKE  81-59.  (Issues 
include  whether  judge  erred  in  vacating  a 
citation  alleging  a  violation  of  30  CFR 
77.216(c).  dealing  with  impoundments.) 

2:30  p.m.,  the  Commission  will 
consider  and  act  upon  the  following  in  a 
closed  meeting  (Pursuant  to  5  U.S.C 
552(c)(10) 

3.  Southwestern  Illinois  Coal  Corporation. 
Docket  No.  LAKE  80-216.  and  Monterey  Coal 
Company.  Docket  Nos.lAKE  80-(13-JL 
LAKE  81-59. 

Vota.— Voting  to  close  the  Meeting: 
Chairman  CoUyer  and  Commissioners 
Backley,  jestrab.  Commissioner  Lawson 
voted  to  open. 

CONTACT  PERSON  FOR  MORE 
information:  Jean  Ellen  (202)  653-5632. 

(8-773-82  Fded  S-2»-82^  3:52  pn) 
BRiJNO  COOC  7t3S-01-M 


22450  Federal  Register  /  Vol.  47,  No.  100  /  Monday,  May  24.  1982  /  Sunshine  Act  Meetings 


14 

FEDERAL  RESERVE  SYSTEM 

Board  of  Governors 

TIME  AND  date:11  a.m.,  Thursday.  May 

20. 1982.  The  business  of  the  Board 

required  that  this  meeting  be  held  with 

less  than  one  week's  advance  notice  to 

the  public,  and  no  earUer  announcement 

of  the  meeting  was  practicable. 

PLACE:  20th  Street  and  Constitution 

Avenue.  NW.,  Washington,  D.C  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignmenfs,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  May  20, 1982. 
James  McAfee, 
Associate  Secretary  of  the  Board. 

|S-77S-a2  Filed  S-20-aK  S:SB  pm] 
BILLING  CODE  6210-01-M 
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INTERNATIONAL  TRADE  COMMISSION 

[USrrC  SE-82-19] 

TIME  AND  date:  2:30  p.m.,  Wednesday, 

June  2, 1982. 

place:  Room  117,  701  E  Street  NW.. 

Washington.  D.C.  20435. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda. 

2.  Minutes. 

3.  Ratifications. 

4.  Petitions  and  complaints,  if  necessary. 

5.  Investigations  701-TA-154  (Preliminary) 
(Stainless  Steel  Bar  and  Wire  Rod  from 
Spain) — brieHng  and  vote. 

6.  Investigation  701-TA-155/163 
(Preliminary]  (Certain  Steel  Products  from 
Spain) — briefing  and  vote. 

7.  Investigation  731-TA-fl2  (Preliminary] 
(Stainless  Steel  Sheet  and, Strip  from  West 
Germany] — briefing  and  vote. 

8.  Any  items  left  over  from  previous 
agenda. 

CONTACT  PERSON  FOR  MORE 

information:  Kenneth  R.  Mason, 
Secretary  (202)  523-0161. 

IS-771-8Z  nua  i-lO-K;  1  Jl  pinl 
MLUNO  CODE  7020-02-M 
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NATIONAL  MEDIATION  BOARD 

TIME  AND  DATE:  2  p.m..  Tuesday,  June  1. 

1982. 

PLACE:  Board  Hearing  Room,  Eighth 

floor,  1425  K.  Street  NW.,  Washington, 

D.C. 


STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Ratification  of  Board  actions  taken  by 
notation  voting  during  the  month  of  May, 
1982. 

2.  Other  priority  matters  which  may  come 
before  the  Board  for  which  notice  will  he 
given  at  earliest  practicable  time. 

SUPPLEMENTARY  INFORMATION:  Copies 
of  the  monthly  report  of  the  Board's 
notation  voting  actions  will  be  available 
from  the  Executive  Secretary's  office 
following  the  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Rowland  K.  Quinn, 
Jr.,  Executive  Secretary;  Tel:  (202)  523- 
5920. 

Dated:  May  2a  1982. 

IS-772-82  Filed  S-20-82:  3d2  pm| 
BtLLMG  CODE  7SS»41-M 
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OCCUPATIONAL  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

"FEDERAL  REOfSTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  47  PR  19507. 
May  5, 1982. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  THE  MEETING:  9  a.m.,  May  20, 1982. 

CHANGES  IN  THE  MEETING:  This  meeting 
has  been  rescheduled  for  10  a.m.  mi  the 
same  date. 

Dated:  May  19, 1982. 

(8-782-82  Filed  S-19-S2: 4:13  pm) 

MUJNO  cooe  7aOO-01-M 
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SECURITIES  AND  EXCHANGE  COMMISSION 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  Week  of  May  17. 1982.  in  Room  825. 
500  North  Capitol  Street  Washington, 
D.C. 

A  closed  meeting  will  be  held  on 
Thursday.  May  20. 1982.  at  2:30  p jn. 

The  Commissioners,  their  legal 
assistants,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  are  responsible  for 
the  calendared  matters  may  be  present. 

The  General  Counsel  of  die 
Commission,  or  his  designeee,  has 
certified  that,  in  his  opinion,  the  items  to 
be  considered  at  the  closed  meeting  may 
be  considered  pursuant  to  one  or  more 
of  the  exemptions  set  forth  in  5  U.8.C. 
552b(c](4)(8](g](A)  and  (10)  and  17  CPR 
200.4O2(aK4)(8)(e)(i)  and  (10). 

Chairman  Shad  and  Commisafoneis 
Loomis.  Evans  and  Longstieth  voted  to 


consider  the  items  listed  for  the  closed 
meeting  in  closed  session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday.  May 
20. 1982.  at  2:30  p.m.,  will  be: 

Settlement  of  administrative  proceedings  of 

an  enforcement  nature. 
Institution  of  administrative  proceedings  of 

an  enforcement  nature. 
Institution  of  injunctive  actions. 
Institution  of  injunctive  action  and  regnlatory 
'^matter  bearing  enforcement  implications. 
Formal  orders  of  investigation. 
Freedom  of  Information  Act  appeals. 

At  times  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  Jerry 
Marlatt  at  (202)  272-2092. 

May  18. 1982. 

fS-770-82  Filed  S-20-82: 12:13  pm| 
BHJJNO  CODE  SOKHII-II 
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UNfTED  STATES  RAILWAY  ASSOaATION 

DATE  AND  TIME:  May  27. 1982;  2  p.m. 

PLACE:  Board  Room.  Room  2-500,  fifth    * 
floor,  955  L'Enfant  Plaza  North  SW.. 
Washington,  D.C 

STATUS:  The  Hrst  portion  of  the  meeting 
will  be  closed  to  the  public;  the  second 
portion  will  be  opeiL 

MATTERS  TO  BE  CONSIDERED  BY  THE 
USRA  BOARD  OP  DIRECTORS:  Portion 
closed  to  the  public  (ZiMp.m.): 

1.  Internal  Personnel  Matters. 

2.  Litigation  Report. 

3.  Review  of  Conrail  Confidential  and 
Proprietary  Financial  Information. 

4.  Review  of  Delware  &  Hudson 
Confidential  and  Proprietary  Financial 
Information. 

Portion  open  to  the  public  (2:30  p.m.): 

5.  Approval  of  Minutes  of  April  12  Board 
Meeting. 

6.  Waiver  of  Financing  Agreement— 
Conrail  Five- Year  Plan. 

7.  Delaware  &  Hudson  Loan  Principal  and 
Interest  Deferrals. 

8.  Conrail  Monitoring  Indicators. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Alex  Bilanow.  (202)  488- 
8777.  ext  505. 

|S-7e8-«2  Filed  »-20-a2:  t»l  |n| 
BHJJNO  COM  SM»-ef-M 
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FEDERAL  DEPOSIT  IN8URANCI 
CORPORATION 

Change  in  Subject  Matter  of  Agency 

Meeting. 
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Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2)), 
notice  is  hereby  given  that  the  following 
matter  is  expected  to  be  added  to  the 
"Discussion  Agenda"  for  consideration 
by  the  Corporation's  Board  of  Directors 
at  its  open  meeting  to  be  held  at  2.00 
p.m.  on  Monday,  May  24, 1982: 

Memorandum  and  Resolution  re:  Proposed 
new  Part  350  of  the  Corporation's  rules  and 
regulations,  to  be  entitled  "Special  Reporting 


Basis  for  Insured  Savings  Banks,"  which 
would  provide  savings  banks  with  the  ability 
to  restructure  their  asset  port-folios  while 
placing  a  market  discipline  over  their 
decisions  to  acquire  or  hold  investment 
securities  by  (1)  requiring  insured  savings 
banks  to  report  all  debt  and  equity  securities 
acquired  after  January  1, 1983  on  a  fair  value 
basis  for  purposes  of  preparing  their  Reports 
of  Condition  and  bicome  that  are  filed  with 
the  FDIC,  and  (2)  permitting  insured  savings 
banks  to  defer  and  amortize  gains  and  losses 
on  dispositions  of  flnancial  assets  acquired 
prior  to  January  1, 1983. 


No  earlier  notice  of  the  change  in  the 
subject  matter  of  the  meeting  was 
practicable. 

Dated:  May  20, 1982. 
Federal  Deposit  Insurance  Coorporation. 
Alan  J.  Kaplan, 

Deputy  Executive  Secretary. 

(S-782-82  Filed  5-21-82:  8:45  am| 
BNXMG  CODE  6714-«t-M 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Parts  3140  and  3150 
(Circular  Na  2S03] 

Combined  Hydrocartxm  Leasing; 
Conversion  of  Existing  Oil  and  Gas 
Leases  and  Valid  Claims  Based  on 
Mineral  Locations 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Final  rulemaking. 

summary:  This  final  rulemaking 
provides  the  procedures  that  the 
Secretary  of  the  Interior  will  use  to 
convert  existing  oil  and  gas  leases  and 
valid  claims  based  on  mineral  locations 
in  Special  Tar  Sand  Areas  to  combined 
hydrocarbon  leases  as  required  by  the 
Combined  Hydrocarbon  Leasing  Act  of 
1981. 

EFFECTIVE  DATE:  June  23, 1982. 
address:  Any  suggestions  or  remarks 
should  be  sent  to:  Director  (540],  Bureau 
of  Land  Management,  1800  C  Street 
NW..  Washington.  DC.  20240. 
FOR  FURTHER  INFORMATION  CONTACT 
Edward  E.  Coggs,  (202)  343-3258.  or 
Richard  }.  Aiken.  (202)  343-3258,  or 
Robert  C.  Bruce.  (202)  343-8735. 
SUPPt^MENTARY  INFORMATION:  The 
proposed  rulemaking  on  Combined 
Hydrocarbon  Leasing:  Conversion  of 
Existing  Oil  and  Gas  Leases  and  Valid 
Mining  Claims  was  pubUshed  in  the 
Federal  Register  on  March  1. 1982  (47  FR 
8734],  with  a  30-day  comment  period 
provided.  On  March  3, 1982,  a  notice  of 
extension  of  the  comment  period  was 
published  in  the  Federal  Register  (47  FR 
9026).  Public  meetings  were  held  on  the 
proposed  rulemaking  on  March  18, 1982, 
in  Salt  Lake  City,  Utah;  Vernal.  Utah, 
and  Price,  Utah. 

Eighteen  written  comments  were 
received  on  the  proposed  rulemaking, 
foiu-  of  which  were  received  after  the 
close  of  the  comment  period.  However, 
since  the  four  comments  included  those 
from  the  Governor  and  the 
Congressional  representatives  of  the  one 
State  that  would  be  directly  affected  by 
the  rulemaking,  it  was  decided  that 
these  and  all  other  comments  received 
after  the  close  of  the  comment  period 
would  be  considered.  These  18 
comments  came  from  the  following 
sources:  10  from  industry,  1  from  an 
industry  association,  5  from  Federal 
agencies,  including  1  from  a 
Congressional  source,  and  2  from 
representatives  of  State  and  local 
governments.  In  addition,  viewpoints 
were  expressed  verbally  at  the  public 


meetings.  All  comments,  including  both 
verbal  and  written,  were  given  careful 
consideration. 

In  general,  the  comments  were 
favorable  to  the  rulemaking.  Specific 
comments  will  be  discussed  in 
connection  with  the  sections  to  which 
they  refer. 

Section  3140.0-5 

Several  comments  raised  questions 
about  what  constituted  a  complete  plan 
of  operations  under  subsection  (b). 
Specifically,  the  comments  wanted  to 
know  if  an  exploration  plan  filed  under 
30  CFR  231.10(b]  would  suffice.  One  of 
the  comments  contained  the  views  of 
two  individuals  who  took  an  active  part 
in  the  passage  of  the  Combined 
Hydrocarbon  Leasing  Act.  The  comment 
suggested  that  the  intent  of  the  authors 
of  the  legislation  was  that  applicants  not 
be  allowed  to  convert  before  they  are 
fully  committed  or  prepared  to  pursue 
diligent  development  of  the  tar  sand 
resource  and  that  the  mechanism  for 
ensuring  this  commitment  was  a 
complete  plan  of  operations  which 
included  both  an  exploration  plan  and  a 
mining  plan.  This  comment  is  supported 
by  the  language  of  the  legislation; 
therefore,  the  definition  of  a  complete 
plan  of  operations  was  modified  to 
clarify  that  the  requirements  of  both 
subsections  (b)  and  (c)  of  30  CFR  231.10 
must  be  met  before  a  plan  can  be 
determined  to  be  complete. 

The  definition  for  a  complete  plan  of 
operations  provided  in  the  comment 
discussed  above  was  accepted  in  the 
final  rulemaking  but  was  modified  in 
one  way.  Where  the  the  suggested 
definition  would  have  required  that  all 
of  the  required  information  be  supplied 
before  a  plan  can  be  determined  to  be 
complete,  the  final  rulemaking  is  worded 
to  allow  for  discretion  with  reference  to 
minor,  nonsubstantive  deficiencies. 

Several  conunents  suggested  that  the 
reference  to  30  CFR  231.10  be  amended 
to  include  some  guidance  for  in  situ 
operations.  The  Minerals  Management 
Service  is  amending  30  CFR  Part  231  to 
provide  a  cross  reference  to  30  CFR  Part 
221.  For  plans  of  operations  dealing  with 
in  situ  projects,  a  plan  of  operations 
should  be  filed  under  30  CFR  Part  231. 
but  the  information  that  is  required 
woidd  be  that  described  in  30  CFR  Part 
221. 

Several  comments  suggested 
information  that  should  be  included  in 
the  definition  of  a  complete  plan  of 
operations  in  paragraph  (b).  The 
contents  of  the  plan  of  operations  are 
the  responsibility  of  the  Minerals 
Management  Service  and  are  beyond 
the  scope  of  this  rulemaking.  Therefore, 


these  comments  were  not  incorporated 
into  this  final  rulemaking. 

Several  comments  were  received 
which  recommended  additional 
language  be  added  to  paragraph  (e) 
which  would  limit  the  definition  of  the 
term  "owner  of  an  oil  and  gas  lease"  to 
those  with  a  working  interest.  For 
purposes  of  affecting  the  legal  title  to  a 
lease,  the  Department  of  the  Interior 
only  recognizes  record  tide  holders  as 
responsible  parties,  regardless  of 
whether  they  hold  the  full  working 
interest  or  only  a  nonoperating  working 
interest.  It  is  the  responsibihty  of  the 
applicant  to  ensure  that  all  record  tide 
holders  are  in  agreement  with  the 
decision  to  convert.  No  change  has  been 
made  in  this  paragraph  of  the  final 
rulemaking. 

One  comment  was  received 
suggesting  that  the  term  "owner  of  a 
mining  claim"  be  defined.  This 
suggestion  has  been  adopted  in  principle 
and  the  term  "owner  of  a  valid  claim 
based  on  a  mineral  location."  which 
more  closely  tracts  the  language  of  the 
Combined  Hydrocarbon  Leasing  Act  is 
defined  in  the  final  rulemaking. 

One  comment  suggested  than  the  term 
"authorized  officer"  be  included  in  the 
definition  section.  The  term  "authorized 
officer"  is  defined  in  S  3000.0-5(1)  of  Uiis 
dUe  and  applies  to  this  subpart; 
therefore,  the  final  rulemaking  has  not 
been  changed  to  include  this  suggestion. 

Section  3140.1-1 

Several  comments  were  received 
noting  that  the  proposed  regulations 
were  silent  as  to  the  status  of  oil  and  gas 
leases  and  valid  claims  based  on 
mineral  locations  that  lie  only  partially 
within  a  Special  Tar  Sand  Area.  The 
comments  felt  that  in  those  situations, 
the  Department  of  the  Interior  should 
allow  the  entire  lease  or  claim  to  be 
converted  to  a  combined  hydrocarbon 
lease.  The  Combined  Hydrocarbon 
Leasing  Act  and  paragraph  (a)  of 
S  3140.1-1  of  the  final  rulemaking  state 
that  combined  hydrocarbon  leases  can 
only  be  issued  within  a  Special  Tar 
Sand  Area.  The  Department  has  no 
authority  to  issue  a  combined 
hydrocarbon  lease  for  lands  that  are 
outside  of  those  boundaries.  Therefore, 
oil  and  gas  leases  and  valid  claims  that 
straddle  the  boundary  of  the  Special  Tar 
Sand  Area  will  have  to  be  split  and  only 
that  portion  which  lies  within  the 
Special  Tar  Sand  Areas  can  be 
converted.  This  suggestion  has  not  been 
adopted  by  the  final  rulemaking. 

One  comment  was  received  which 
suggested  different  language  for 
paragraph  (b)  as  it  applies  to  valid  claim 
owners.  The  suggested  language  is  a 
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better  explanation  of  the  effect  of  not 
applying  for  conversion  on  the  statna  of 
a  valid  mining  claim  and  was,  therefore, 
adopted. 

Sectioa  3140.1-2 

One  comment  noted  that  the  "Notice 
of  Intent  to  Convert"  provision  of  the 
proposed  rulemaking  would  not  apply  to 
holders  of  valid  claims  based  on  mineral 
locations  who  want  to  convert  since  the 
"Notice  of  Intent  to  Convert"  only 
serves  to  preserve  the  right  to  convert 
for  applicants  whose  rights  will  expire 
shortly  after  these  rules  take  effect 
Since  a  mining  claim  does  not  have  a  set 
term,  there  would  be  no  danger  of  its 
expiring.  Therefore,  the  reference  to  a 
recordation  number  of  the  mining  claim 
in  paragraph  [b]  has  been  deleted  by  the 
^al  rulemaking. 

Section  3140.1-3 

Several  comments  felt  that  paragraph 
(a)  required  that  a  plan  of  operations  be 
completed  and  approved  before  any 
exploration  could  take  place. 

The  intent  of  this  section  of  the 
proposed  rulemaking  was  to  authorize 
exploration  that  might  be  needed  for 
development  of  a  plan  of  operations. 
Therefore,  to  clarify  this  paragraph,  the 
phrase  "operation  plan"  was  changed  to 
"exploration  plan"  and  the  reference  to 
30  CFR  231.10  was  clarified  in  the  final 
rulemaking  to  explain  that  {  231.10(b) 
applied. 

Paragraph  (b)  was  changed  in  the 
final  rulemaking  in  response  to  a 
comment  by  the  National  Park  Service. 
Paragraph  (b)  now  requires  the  consent 
of  the  Regional  Director  of  the  National 
Park  Service  for  an  exploration  plan  for 
an  oil  and  gas  lease  which  is  located  on 
a  unit  of  the  National  Park  System 
rather  than  requiring  a  separate  special 
use  permit  issued  by  the  National  Park 
Service.  With  this  change,  a  separate 
permittHig  process  is  eUminated  while 
still  ensuring  that  the  National  Park 
Service  concerns  can  be  reflected  during 
exploration. 

A  new  paragraph  (c)  has  been  added 
to  the  final  rulemaking  which  explains 
that  exploration  plans  do  not  meet  the 
requirement  for  a  complete  plan  of 
operations. 

One  comment  was  received  which 
suggested  that  owners  of  valid  claims 
based  on  mineral  locations  be  notified 
of  any  application  for  an  exploration 
permit  that  might  impact  their  holdings 
and  that  the  mining  claimant  be  entitled 
to  share  any  information  resulting  from 
the  exploration.  This  suggestion  was  not 
incorporated  in  the  final  rulemaking 
because  it  revolves  around  the  larger 
question  of  conflicting  interests  which 


will  be  decided  on  a  case-by-case  basis 
during  the  adjudicatioo  of  the  claims. 

Section  314ai-4 

One  comment  objected  to  the  5,120 
acre  limitation  on  the  size  of  a 
converted  combined  hydrocarbon  lease. 
The  comment  remarked  that  the 
Combined  Hydrocarbon  Leasing  Act 
allowed  conversion  of  all  oil  and  gas 
leases  in  the  Special  Tar  Sand  Areas 
and  that  larger  tracts  may  be  necessary 
to  develop  the  tar  sand.  The  5.120  acre 
limitation  was  placed  in  the  rules  to 
enable  the  oil  and  gas  leases  and/or 
valid  claims  to  be  combined  up  to  the 
size  that  the  Congress  felt  was  sufficient 
to  support  the  operations  of  combined 
hydrocarbon  lease  obtained 
competitively.  This  provision  would 
have  little  effect  on  the  conversion  of 
existing  oil  and  gas  leases  that  may  be 
larger  than  5,120  acres.  In  those 
instances,  the  oil  and  gas  lease  would  be 
divided  into  two  or  more  combined 
hydrocarbon  leases  of  no  more  than 
5,120  acres  each.  There  is  no  hmit  to  the 
number  of  combined  hydrocarbon  leases 
that  can  be  held.  U  the  leaseowner 
preferred  to  operate  the  several 
combined  hydrocarbon  leases  as  one 
lease,  he/she  would,  upon  applying  for 
conversion,  file  one  plan  of  operations 
covering  all  of  his/her  leases  as  a  unit 
operatioiL  For  the  reasons  stated  above, 
no  change  has  been  made  in  the  final 
rulemakhsg. 

Reductions  in  royalfy  rates  can  be 
granted  either  after  commencement  of 
commercial  operations  or  prior  to 
commencement  of  commercial 
operations.  However,  as  one  comment 
noted,  there  are  two  separate  authorities 
that  allow  royalty  rate  reductions  and 
they  have  different  standards  for 
granting  such  reductions.  Therefore, 
changes  were  made  to  paragraph  (c)(3] 
of  the  final  rulemaking  to  clarify  that  the 
royalfy  rate  can  only  be  reduced  prior  to 
commencement  of  commercial 
operations,  if  the  reduced  royalfy  rate 
will  promote  development  and  the 
maximum  production  of  tar  sand. 

One  comment  suggested  that  the 
reduced  royalfy  rate  discussed  in 
paragrai^  (c)  be  established  at  the  time 
that  the  combined  hydrocarbon  lease  is 
issued  or  that  standards  be  set  for  any 
royalfy  reduction  in  this  rulemaking.  The 
Combined  Hydrocarbon  Leasing  Act 
provides  a  fixed  royalfy  rate.  Only  a  tar 
sand  "lessee"  may  apply  for  a  royalfy 
reduction.  The  Act  contemplates 
examination  and  possible  reduction  of 
the  royalfy  after  lease  issuance  and 
before  commercial  operations  begin. 
Standards  to  be  used  in  judging  royalfy 
reductirai  have  not  been  set  in  the  final 
rulemaking  due  to  the  embryonic  state 


of  tar  sand  development  Further,  any 
standards  issued  now  may  have  the 
effect  of  preempting  the  development  of 
new  technologies. 

The  discussion  in  the  preamble  to  the 
proposed  rulemaking  relating  to 
paragraph  (c)  stated  that  the  royalfy 
would  be  apphed  to  the  amount  or  value 
of  the  crude  oil  removed  or  sold  bom  the 
lease.  Several  comments  noted  that  the 
product  produced  from  the  tar  sand 
lease  could  range  from  ore,  untreated 
bitumen,  partially  upgraded  bitumen,  or 
fully  upgraded  bitumen  and  that 
therefore,  assessing  the  royalty  rate  on 
crude  oil  would  be  presumptuous. 
Conversion  of  the  tar  sand  resource  to  a 
useable  product  is  likely  to  require 
substantial  and  costly  processing  and 
upgrading.  The  proposed  rulemaking 
envisioned  taking  these  processing  and 
upgrading  costs  into  account  when  the 
leaseowner  applied  for  a  reduction  in 
the  royalfy  rate  as  allowed  in  {  3140.1- 
4(c)(3).  However,  it  is  clear  that  this 
procedure  would  simply  result  in  mass 
appUcation  for  royalty  reductions  by  all 
of  the  tar  sand  operators.  Therefore,  a 
better  standard  than  crude  oil  is 
necessary.  As  assessing  royalties  is  the 
responsibihfy  of  the  Minerals 
Management  Service,  this  final 
rulemaking  defers  to  their  regulations  on 
this  matter. 

Several  comments  referred  to  aspects 
of  the  unitization  provisions  in 
paragraph  (d).  Some  comments  felt  that 
the  proposed  rulemaking  would  only 
allow  unit  agreements  prior  to 
conversion.  Others  were  concerned  that 
some  of  the  procedures  in  30  CFR  Part 
228  would  not  be  appropriate  for  tar 
sand  operations.  Several  comments 
pointed  out  that  following  the 
requirements  of  30  CFR  Part  228  may 
result  in  unit  agreements  and  plans  of 
operations  being  reviewed  by  separate 
officers.  Several  comments  were 
concerned  that  the  plans  of  operations 
would  not  be  given  a  serious  review  . 
until  the  unit  agreements  were 
approved.  Finally,  one  comment  felt  that 
the  subsection  needed  to  highlight  the 
role  of  the  National  Park  Service. 

To  clarify  that  combined  hydrocarbon 
leases  could  be  unitized  after 
conversion  as  well  as  before,  the  final 
rulemaking  divides  paragraph  (d)  into 
(d)(1)  and  (d)(2).  Paragraph  (d)(1) 
provides  guidance  for  unit  agreements 
for  combined  hydrocarbon  leases  which 
are  developed  either  before  conversion 
or  after  conversion.  It  provides  more 
flexibilify  in  the  application  of  the 
requirements  of  30  CFR  Part  226  and 
clarifies  that  the  review  of  the  unit 
agreement  and  plan  of  operations  be  by 
the  same  person.  Paragraph  (d)(2) 
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applies  oirfy  when  development  of  the 
resource  as  described  in  the  plan  of 
operations  is  predicated  on  a  unit 
agreement.  In  such  cases,  the  plan  of 
operations  and  the  unit  agreement  can 
be  reviewed  concurrently,  but  the  plan 
of  operations  cannot  be  approved  until 
die  unit  agreement  is  fully  executed. 

Several  comments  felt  that  the 
requirements  of  paragraph  (d)  of  the 
proposed  rulemaking  that  a  unit 
agreement  be  fully  executed  before  a 
plan  of  operations  could  be  approved 
would  be  difficult  given  the  Novonber 
1962  and  Novemb^  1983  time 
constraints.  They  further  suggested  that 
to  rectify  this,  the  rulemaking  should 
provide  for  conditional  approval  of  the 
plan  of  operations  subject  to  the 
applicant  obtaining  commitment  of  the 
required  interest  Tlie  requirement  has 
not  been  changed  in  die  final 
rulemaking.  The  November  1962  and 
November  1963  time  frames  refer  to 
filing  dates  not  approval  dates.  Tbe  final 
rulemaking  requfaes  that  the  plan  of 
operations  may  not  be  approved  before 
the  unit  agreement  is  fully  executed.  The 
actual  time  constraints  for  fully 
executing  the  unit  agreement  are 
February  1964  and  February  1965.  If  the 
unit  agreement  Is  not  fully  executed 
within  the  15-montii  time  frame  that  the 
Combined  Hydrocarbon  Leasing  Act 
requires  for  the  Department  of  ^e 
Interior  to  take  action,  then  the 
Department  would  have  no  choice  but  to 
disapprove  the  oonvenion.  The  Act 
based  the  right  of  conversion  on  the 
ability  of  the  applicant  to  produce  tar 
sand.  If  the  appUcant  does  not  have 
suffictMit  commitment  by  the  necessary 
parties  to  enable  the  ratouice  to  be 
developed  then  the  applicant  does  not 
have  the  right  to  convert.  It  should  be 
noted  that  developing  tar  sand  through  a 
unit  agreement  is  not  mandatory.  Unlike 
oil  and  gas  development  where  the 
resource  is  located  in  a  pool,  it  is  not 
necessary  that  every  oivner  of  a  lease  in 
a  particular  area  be  a  part  of  a  jonit 
agreement  in  order  for  the  agreement  to 
be  approved. 

Several  comments  were  received 
whidi  suggested  that  a  provision  be 
added  to  paragraph  (d)  which  would 
allow  approval  of  the  commitment  of 
Federal  combined  hydrocarbon  leases  to 
a  tmit  or  cooperative  agreement  adopted 
under  State  Law.  Hie  comments  go  on  to 
state  that  such  commitmeBts  are 
allowed  for  conventional  oil  and  gas 
operations.  The  suggestion  was  not 
incorporated  in  the  final  rulemaking 
becasse  it  is  not  needed.  The  existing  oil 
and  gas  regulations  apply  to  tar  sand 
devekipaient  unless  specifically  made 
not  applicable  by  this  i 


Section  31403-3 

Several  comments  dealt  mrith 
paragraph  (b).  Additional  language  was 
suggested  and  adopted  in  the  final 
rulemaking  which  would  clarify  when 
modifications  would  be  required.  In 
addition,  the  different  standards 
between  the  proposed  rulemaking  and 
Uios^in  30  CFR  231.10(e)  for  justifying  a 
modification  were  noted  in  several 
comments.  To  rectify  this  situation,  the 
procedures  fit>m  30  CFR  231.10(e)  have 
been  written  into  this  paragraph  of  the 
final  rulemaking  and  the  citation  for  30 
CFR  231.10(e)  dropped.  Finally,  two 
comments  noted  thiit  while  approval  of 
a  plan  of  operations  dealing  with  a  unit 
of  the  National  Park  System  required  the 
consent  of  the  National  Park  Service,  no 
mention  of  the  National  Park  Service's 
role  in  approving  modifications  was 
provided.  Therefore,  this  paragraph  of 
tbe  final  rulemaking  has  been 
conformed  with  the  procedures  for 
approving  conversions.    • 

References  were  included  in 
paragraphs  (c)  and  (d)  of  the  final 
rulemaking  to  make  them  applicable  to 
conversions  of  valid  claims  based  on 
mineral  locations  to  combined 
hydrocarbon  leases  in  response  to  one 
comment 

A  new  paragraph  (f)  has  been  added 
by  the  final  rulemaking  to  explain  that 
the  |daa  of  operations  must  demonstrate 
development  of  the  resource  even  if 
additional  exploration  is  required  after 
conversion. 

Paragraph  (f)  in  the  proposed 
rulemaking  became  para^«ph  (g)  and  a 
new  paragraph  (g)(2J  has  been  added  to 
the  final  rulemaking.  Paragraph  (g)(Z)  is 
intended  to  answer  the  ooDcem  of  one 
comment  that  the  request  for  additional 
data  after  the  plan  of  operatioos  has 
been  determined  to  be  coeiplete  might 
result  in  the  suspensioo  of  tbe  tuoniog  of 
the  term  of  the  lease  being  revoked. 

Several  comments  were  received 
suggesting  that  time  limitations  be 
placed  on  the  supervisor  in  para^aph 
(g)  for  completion  of  the  review  of  the 
plan  of  operations.  IThe  suggested  time 
frames  ranged  itom  IS  days  to  30  and  00 
days.  Their  ooacem  was  that  It  was 
possible  for  a  lease  to  expire  or  the 
statutory  deadline  to  be  raisaed  due  to 
the  failure  to  file  a  complete  plan  of 
operatioas  even  Ihea^  e  placa  had  been 
filed  but  no  actios  had  yet  been  taken. 
This  was  a  valid  ooooera  but  patting  a 
time  limit  on  the  review  oodd  »tiU  reeult 
in  the  same  situation  and  wdmM  ahcntea 
the  tioie  available  for  fiUos.  In  reeponee 
to  these  coaments.  paragraph  (^  has 
been  modified  in  the  final  ndeonldng  to 
provide  that  the  suspeBston  af  the  «il 
and  gee  lease  would  be  eSeotlvs  so  the 


date  of  filing  not  on  the  date  of  the 
determination  of  completeness. 

One  oomraent  was  received  which 
suggested  that  alternative  development 
approaches  and  time  schedules  be 
allowed  in  the  plan  of  operations.  TUs 
suggestion,  if  adopted,  would  serve  to 
lessen  the  need  for  modifications  to  the 
plan.  The  plan  of  operations  must  show 
die  applicant's  plans  for  diUgandy 
developing  the  tar  sand  resource.  If  after 
exploration,  or  for  sonae  other  reason, 
the  plans  need  to  be  changed,  provisions 
exist  for  amending  the  plan.  At  this  time, 
other  than  resulting  in  a  larger  document 
and  thereby  requiring  more  tiuM  for 
review,  it  was  felt  that  ahemative 
development  plans  would  add  little  to 
the  rulemaking  and  the  suggestion  has 
not  been  sdopted  in  the  final 
rulemaking. 

One  comment  suggested  language 
requiring  that  all  agencies  reviewing 
proposed  plans  of  operattons  complete 
their  review  widda  15  months  from  the 
date  the  plan  is  referred  for  review  by 
the  Minerals  Management  Service. 
Review  of  the  plan  of  operations  is  a 
responsibility  of  tbe  Minerals 
Management  Service  and  is  beyond  the 
scope  of  this  rulemaking.  lliereforB,  the 
suggestion  has  not  been  adopted. 

One  comment  suggested  procedures 
for  handling  contest  or  protest 
procedures.  This  suggestion  has  not 
been  adopted  in  the  final  rulemaking 
because  sufficient  regulatory  guidance 
exists  In  caitent  regulstlaas  on  the 
handling  of  such  oiatters. 

Section  31403-1 

One  comment  pointed  out  that  some 
leases  may  be  under  suspension  doe  to 
no  fault  of  the  leaseholder  at  the  time 
when  the  plan  of  operatioas  is  approved 
and  the  lease  is  ooavarted.  Ihe  ooncetn 
was  that  die  combined  hydrocarixn 
leaseholder  would  not  be  abb  to  eojoy 
the  fen  10-year  lease  period.  In  thnee    . 
situations,  existing  procedures  provide 
for  the  period  of  time  lost  doe  to  the 
suspension  to  be  added  to  the  end  of  the 
lease  term. 

T«vo  comments  were  teoaived 
suggesting  procedures  which  would 
require  the  Bureau  af  Land  Management 
to  notify  other  holders  of  tights  to 
hydrocarbons  except  ooaL  oil  shale  or 
gilsontte  of  thsrec^pt  of  an  application 
to  ooBvert  This  suggestion  was  rejected 
by  the  final  mlemaking  because  it  would 
have  placed  the  Bureaa  in  the  poaition 
of  being  potentially  liable  if  it 
inadvertently  iaib  to  notify  the  owner  of 
a  oenflicting  right 

One  comment  feh  that  (he  rsgnistioni 
should  reqnin  •  sinadtaaaons  fsview  of 
proposed  plans  of  opsratteos  by  I 
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agencies,  where  appropriate.  Review  of 
the  plan  of  operations  is  ^e 
responsibility  of  the  Minerals 
Management  Service  and  is  beyond  the 
scope  of  this  rulemaking. 

Section  3140.4-1 

Paragraph  (b)  has  been  revised  in  the 
final  rulemaking  to  be  consistent  with 
the  mineral  management  regiilations  of 
the  National  Park  Service  by  requiring 
the  consent  of,  rather  than  review  by, 
the  Regional  Director  for  plans  of 
operations. 

Several  comments  attempted  to 
distinguish  between  partial  plans  in  30 
CFR  231.10(f]  and  approving  a  plan  in 
part  as  described  in  paragraph  (c)  of  the 
proposed  rulemaking.  No  distinction  is 
intended.  A  plan  of  operations  must  be 
complete  as  described  in  S  3140.0-5(b) 
and  must  demonstrate  the  development 
of  the  tar  sand  resource  as  required  in 
S  3140.2-3(a).  This  rulemaking  allows  for 
exploration  after  conversion  and  for 
modifications  to  a  plan  of  operations  if 
that  exploration  results  in  a  need  for 
changes.  There  should  be  no  need  for 
partial  plana  and.  more  importantly,  the 
Department  of  the  Interior  has  no 
authority  for  approving  anything  but  a 
complete  plan  of  operations  before  a 
lease  or  mining  claim  can  be  converted. 

Section  3140.4-2 

As  suggested  by  one  comment,  this 
section  has  been  modified  in  the  final 
rulemaking  to  provide  a  more  orderly 
lease  issuance  procedure.  In  addition, 
several  comments  suggested  that  the 
rulemaking  provide  for  the  issuance  of 
one  combined  hydrocarbon  lease  which 
would  combine  one  or  more  oil  and  gas 
leases  at  valid  claims.  Due  to  the 
administrative  convenience  that  this 
authority  would  provide,  the  ability  to 
combine  oil  and  gas  leases  and/or  valid 
claims  was  iatended  in  the  original 
proposed  rulemaking  as  demonstrated  in 
the  5,120  acre  limitation  provided  in 
i  3140.1-4(a),  but  was  not  clearly 
explained.  Paragraph  (d)(2)  added  by 
the  final  rulemaking  would  allow  the 
combination  of  noncontiguous  leases  or 
valid  claims  within  the  guidelines  of 
section  6(a)  of  the  Combined 
Hydrocarbon  Leasing  Act 

One  comment  was  received  which 
suggested  that  a  mechanism  be  provided 
by  which  affected  Federal  land 
managers  would  be  able  to  assure  that 
potential  adverse  impacts  resulting  bom 
tar  sand  development  on  adjacent  lands 
are  accounted  for  in  the  decision  to 
convert  a  lease  and  that  appropriate 
mitigation  measures  an  required  to 
ensure  that  no  significant  impacts  occur 
on  tbeir  lands.  The  mechanism  exists  in 
the  procedures  implementing  the 


National  Environmental  Policy  Act  The 
approval  of  the  plan  of  operations  is  a 
decision  that  must  undergo  an 
appropriate  environmental  review. 
During  that  review,  impacts  on  Federal 
and  State  lands  will  be  assessed.  M, 
after  the  review  of  the  plan  of 
operations,  stipulations  in  the  lease  are 
deemed  necessary  to  ensure  a 
reasonable  protection  of  the 
environment  they  are  authorized  under 
paragraph  (a).  Since  sufficient 
procedures  exist,  no  change  has  been 
made  by  the  final  rulemaking. 

Section  3140.5 

Several  comments  were  concerned 
that  the  10-year  primary  term  was  too 
short  for  a  tar  sand  operation  and 
suggested  substituting  language  which 
would  include  the  test  of  substantial 
financial  investment  The  Combined 
Hydrocarbon  Leasing  Act  as  codified, 
requires  that  a  combined  hydrocarbon 
lease  shall  have  a  primary  term  of  10 
years  and  shall  continue  "*  *  *  so  long 
afier  its  primary  term  as  oil  or  gas  is 
produced  in  paying  quantities."  The  Act 
goes  on  to  provide  one  2-year  extension 
afier  the  primary  term  and  that  is 
authorized  only  if"*  •  •  actual  drilling 
operations  were  commenced  prior  to  the 
end  of  the  primary  term  and  are  being 
diligently  prosecuted  at  that  time  •  •  •" 
Another  comment  felt  that  a  new  10- 
year  term  should  not  be  granted  as  a    • 
result  of  the  conversion.  Section  8  of  the 
Act  provided  the  audiority  to  convert 
the  oil  and  gas  lease  or  valid  claim 
based  on  a  mineral  location  to  "a 
combined  hydrocarbon  lease  for  a 
primary  term  of  10  years."  No  change 
has  been  made  in  this  section  by  the 
final  rulemaking. 

Section  3140.6 

Several  comments  were  received  on 
this  section.  Most  of  the  comments 
referred  to  an  outdated  version  of 
section  2920  of  Title  43  of  the  Code  of 
Federal  Regulations.  That  version 
referred  solely  to  Special  Land  Use 
Permits,  whidi  had  a  term  of  1-year.  The 
existing  section  292a  revised  as  of 
October  1. 1981.  refers  to  leases  as  well 
as  permits.  Leases  under  S  292ai(a) 
"shall  be  issued  for  a  term  determined 
by  the  authorized  officer  that  is 
consistent  with  the  time  required  to 
amortize  the  capital  investment" 

Another  concern  raised  with  reference 
to  the  previously  existing  section  2920 
was  the  view  that  the  permit  was 
revocable  at  the  discretion  of  the 
authorized  officer.  It  vyas  felt  that  an 
easily  revocable  permit  would  not 
provide  the  assurance  necessary  to 
make  plans  for  such  an  investment.  As 
stated,  the  existing  version  of  section 


2920  deals  with  leases  as  well  as 
permits.  In  addition.  |  2920.9-3(a) 
provides  that  leases  can  only  be 
terminated:  (1)  If  the  terms  of  the 
authorization  included  a  termination 
clause;  (2)  for  noncompliance  with 
applicable  law,  regulations,  or  terms  and 
conditions;  (3)  failure  to  use  the  land  for 
the  purpose  for  which  it  was  authorized; 
(4)  by  mutual  agreement  or  (5)  for 
nonpayment  of  rent  for  two  consecutive 
months,  following  payment  due.  These 
provisions  should  provide  the 
assurances  needed  to  allay  the 
expressed  concerns  and  no  change  has 
been  made  by  the  final  rulemaking. 

Several  comments  on  this  section  also 
questioned  the  use  of  leasing  authority 
under  section  302  of  the  Federal  Land 
Policy  and  Management  Act  rather  than 
the  authority  under  section  6(a)  of  the 
Combined  Hydrocarbon  Leasing  Act 
Section  6(a)  will  be  the  authority  under 
which  the  leasing  of  additional  lands  to 
supfwrt  operations  of  the  combined 
hydrocarbon  lease  will  take  place.  The 
procedures  for  issuing  such  leases  are 
the  provisions  of  stction  2920  of  this  tide 
except  when  the  required  lands  are  on 
units  of  the  National  Park  System.  In 
those  cases,  an  application  should  be 
filed  with  the  Regional  Director  of  the 
National  Park  Service.  The  Bureau  of 
Land  Management  will  issue  rights-of- 
way  under  Parts  2800  and  2880  of  Tide 
43  of  the  Code  of  Federal  Regulations 
when  a  right-of-way  rather  than  a  lease 
is  more  appropriate,  such  as  a  pipeline. 

Section  3140.7 

Two  comments  were  received 
suggesting  changes  to  this  section.  Tbe 
section  has  been  amended  by  the  final 
rulemaking  to  delegate  to  the  Regional 
Director  of  the  National  Park  Service  the 
requirement  of  nmking  a  finding  of  no 
resulting  significant  adverse  impact 

Miscellaneous  ' 

One  comment  was  received  relative  to 
the  distinction  between  oil  and  tar  sand 
in  areas  outside  of  ^>ecial  Tar  Sand 
Areas.  The  rulemaking  applies  only  to 
areas  within  Special  Tar  Sand  Areas. 
Therefore,  the  comment  was  not 
relevant  to  this  rulemaking. 

Issues  on  Valid  Claims  Based  on 
Mineral  Locations 

In  the  proposed  rulemaking,  the 
Department  of  the  Interior  requested 
comments  on  whether  this  rulemalcing 
should  include  procedures  and  showings 
that  would  be  used  for  the  purposes  of 
converting  valid  mining  claims  to  a 
combined  hydrocarbon  lease.  One 
comment  was  received  in  favor  of 
specific  procedures  for  establishing 
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validity  and  two  were  received  for 
addressing  the  iasuei  involved  when 
and  if  there  are  cooflicta  between 
owners  of  valid  dainu  and  oil  and  gas 
leases  covering  the  same  lands.  Verbal 
comments  received  at  the  public 
meeting*  came  out  against  establishing 
validity  procedures  in  these  rules.  As  a 
result  of  the  apparent  lack  of  support  for 
separate  procedures  for  assessing  the 
validity,  this  rulemaking  does  not 
include  any  such  procedures.  The 
procedures  and  standards  will  be 
established  on  a  case-by-case  basis  in 
the  adjudication  of  these  applications. 

Editorial  and  Cmmmatical  Changes,  as 
Needed,  Have  Been  Made 

The  primary  authors  of  this  proposed 
rulemaking  are  Richard  Aiken  and 
Edward  Coggs.  Division  of  Coal.  Tar 
Sands,  and  Oil  Shale.  Bureau  of  Land 
Management  and  Orval  Hadley  and  Bob 
Randoli.  Utah  State  OfBce,  Bureau  of 
Land  Management  assisteid  by  William 
Murray,  Division  of  Energy  and 
Resources.  Office  of  Solicitor. 
Department  of  the  Interior,  and  the  staff 
of  die  Office  of  Legislation  and 
Regulatory  Management.  Bureau  of  Land 
Management,  and  other  Bureau  of  Land 
Management  and  Department  of  the 
Interior  stafL 

The  Department  of  Ae  Interior  has 
determined  that  this  document  is  a 
major  rule  under  Executive  Order  12291, 
but  that  it  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

The  final  rulemaking  wdll  not  present 
any  barriers  to  small  business  entry  into 
tar  eand  development  Hie  requirements 
for  oonversioB  are  mintmal  and  designed 
to  be  tailored  to  the  sise  of  die  proposed 
operation.  An  avenue  exists  for  small 
business  entry  to  tar  sand  development 
through  the  use  of  the  unit  operations 
provisions  by  which  the  large  costs  of 
developing  tar  sand  can  be  amortized 
over  a  larger  resoToe  base.  By  entering 
into  a  unit  ayocmaat  the  small  business 
cuts  the  costs  of  coaversioo  as  well 
since  only  one  plan  of  ofierations  is 
neceiaary  to  convert  all  of  the  oil  and 
gas  leases  or  valRl  daioM  induded  in 
the  unit  agreement 

There  is  little  opportunity  for  any 
additional  tiering  of  any  requirements  of 
the  final  rulemaldng  to  the  size  of  the 
applicant  Moat  of  die  requirements  in 
this  rulemaking  were  dictated  by  the 
Combined  Hjrdrocarbon  Leasing  Act 
Those  Uiat  are  not  totally  dicUted  1^ 
the  Act  either  have  been  streamlined 
and  tailored  to  the  siaa  of  tiie  proposal 
to  the  exlent  legally  pennisaihle.  each  as 
the  reqairamanta  for  tha  piao  of 
operatiooa.  or  are  of  a  ooaooasaqneatial 


nature  relative  to  the  total  costs  of 
developing  tar  sand  as  exemplified  by 
the  estimated  rental  revenues  accruing 
to  the  United  State*  in  the  scenarios  in 
section  V. 

A  Preliminary  Regulatory  Impact 
Analysis  was  developed  and  made 
available  to  the  public  on  March  1, 1982, 
and  a  Final  Regulatory  Impact  Analysis 
and  Regulatory  Flexibility  Analysis  has 
been  developed  and  is  available  upon 
request  from  the  Division  of  Coal,  Tar 
Sands,  and  Oil  Shale,  Bureau  of  I^and 
Management.  1800  C  Street  N.W,. 
Washhigton,  D.C.  20240. 

The  Combined  Hydrocarbon  Leasing 
Act  of  1981  (Pub.  L  97-78)  directs  the 
Secretary  of  the  Interior,  within  6 
months  of  the  effective  date  of  the  Act 
to  issue  final  regulations  under  which 
the  owner  of  an  oil  and  gas  lease  or  a 
valid  dalm  based  on  a  mineral  location, 
if  he/she  meets  the  requirements  of  die 
Act  can  file  an  application  for 
conversion  of  such  lease  or  claim  to  a 
combined  hydrocarbon  leasa.  This  final 
rulemaking  provides  tha  procedure  by 
which  qualified  otvnar*  of  oil  and  gaa 
leases  or  valid  claims  baaed  on  minaral 
locations  can  apply  Cor  conversion  to 
combiiied  hydrocarbon  lease*.  This 
rulemaking  will  serve  the  national 
interest  by  providing  the  procedure  for 
development  of  the  tar  sand  resouroes 
that  should  incraaae  the  amount  of 
domestically  produced  oiL 

The  information  collection 
requirements  contahied  in  43  CFR  Part 
3140  have  been  approved  by  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  3507  and  assigned  number  1004- 

oiia 

List  of  Subjects  in  43  CFR  Part  n«i 

Administrative  practice  and 
procedure.  Eavironmental  protection. 
Mineral  royalties.  Oil  and  gas  reaervea. 
Pu(>lic  lands — mineral  reeouroes. 

Under  the  authority  of  the  Combined 
HydrocarbonLeaaing  Actof  1981  {JMt. 
L  97-78).  die  Mineral  Lands  Leaaing  Act 
of  19aa  as  amended  (30  U3.C  181  et 
seq.),  the  Mineral  Leasing  Act  for 
Acqoired  Lands,  as  amended  (30  U.S.C 
351-359  et  seq.)  and  die  Federal  Land 
Policy  and  Management  Act  of  1970  (43 
use.  1701  et  seq.).  Group  SIOO. 
Subchapter  C  Chapter  n  of  die  Code  of 
Federal  Regulations  is  amended  by 
redesignating  existing  Part  3140  as  Part 
3150  and  adding  a  new  Part  3140  as  set 
forth  below. 

Dated  May  7. 1982. 
Ga—y  B.  Csmithw, 
Aasiataat  Sacntmy  aftka  Jntariar 


PART  3140-COMBIIIEO 
HYDROCARBON  LEAStNO 

Nate<— The  infacmatioa  cottectkxi' 
requirements  contained  in  Part  3140  of  Group 
3100  have  been  approved  by  the  Office  of 
Management  and  Budget  under  44  U.S.C.  SCOT 
and  assigned  clearance  number  1004-OllS. 
The  information  i«  being  collected  to  allow 
the  authorized  officer  to  determine  if  the 
applicant  for  conversion  of  an  existing  oil 
and  gas  leasa  or  valid  claim  based  on  a 
mineral  location  to  a  combined  hydrocariMB 
lease  is  qualified  for  such  conversion.  This 
information  will  be  used  in  making  those 
determinations.  The  obligation  to  respond  is 
required  to  obtahi  a  benefit 

Subpart  3140-Converaton  of  Existing  CM   * 
and  Qas  Leases  and  VMd  CMnw  BasMi  on 
Minaral  Location* 

314ao-l    I>urpo8e. 
314aO-3    Autfaortty. 
3140J)-5    Definitioas. 

3140.1  General  provisiow. 
314ai-l    Bxistiiig  ri^ts. 
3140.1-2    Notice  of  intefit  Id  ooevert. 
3140.1-3    Exploration  plaaa. 
3140.1-4    Other  proviaioas. 

3140.2  ApplicatiotM. 
314a2-l    Fonns. 
314a2-2    Who  may  apply. 
3140J-3    Application  requireiBaota. 

3140.3  Time  limitations. 
3140.3-1    Conversion  applioatkn*. 
3140J-2    Action  on  an  appbcatioa 
31404    Conversion. 

3140.4-1    Approval  of  plan  of  operaUoa* 
(and  unit  and  operating  agreements). 

3140.4-2    Issuance  of  the  combined 
hydrocarbon  lease. 

3140JS    Duration  of  leasa. 

3140.0    Leasing  of  additiona)  lands. 

314a7    Lands  wiUiin  the  Natkmal  Paric 
System. 


Subpart  3140— Convarrion  o« 
OlandOMlMM 


(3140J)-1    Purpoaa. 

The  purpose  of  this  subpart  ia  to 
provide  for  the  conversion  of  exlatlng  od 
and  gas  leases  and  valid  riatms  baaed 
on  mineral  location*  within  Special  Tar 
Sand  Area*  to  combined  hydrooaibon 
leases. 

9S140i>-4   Authority. 

Ttese  regulations  are  iasaed  under  (he 
authority  ol  the  Mineral  Land*  Leaaing 
Act  of  Febmaiy  2S.  1920  (SO  US.C  181  et 
seq.),  the  Mineral  Leaaing  Act  for 
Acquired  Lands  (30  U&C  3S1  et  seq.), 
and  the  Combined  Hydrocarbon  l^aJng 
Act  of  1901  (Pub.  L  97-7^. 


fsi4ejo-c 

Aaaaad 

(•) 


indiis 


the 
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means  a  lease  issued  in  a  Special  Tar 
Sand  Area  for  the  removal  of  gas  and 
nongaseous  hydrocarbon  substances 
other  than  coal,  oil  shale  or  gilsonite. 

(b)  "A  complete  plan  of  operations" 
means  a  plan  of  operations  which  is  in 
substantial  compliance  with  the 
information  requirements  of  30  CFR 
231.10  for  both  exploration  plans  and 
mining  plans,  as  well  as  any  additional 
information  required  in  these  regulations 
and  under  30  CFR  231G.ia  as  may  be 
appropriate. 

(c)  "Special  Tar  Sand  Area"  means  an 
area  designated  by  the  Department  of 
the  Interior's  orders  of  November  20. 
1980  (45  FR  76800),  and  January  21. 1981 
(46  FR  6077)  referred  to  in  those  orders 
as  Designated  Tar  Sand  Areas,  as 
containing  substantial  deposits  of  tar 
sand. 

(d)  "Supervisor"  means  the  District 
Mining  Supervisor  of  the  Minerals 
Management  Service,  unless  the  plan  of 
operations  proposes  only  an  in-situ 
process  where  no  mining  is  involved  in 
which  case  it  means  the  District  Oil  and 
Gas  Supervisor  of  the  Minerals 
Management  Service. 

(e)  "Owner  of  an  oil  and  gas  lease" 
means  all  of  the  record  title  holders  of 
an  oil  gas  lease. 

(f)  "Owner  of  a  valid  claim  based  on  a 
mineral  location"  means  all  parties 
appearing  on  the  title  records  recognized 
as  official  under  State  law  as  having  the 
right  to  sell  or  transfer  any  part  of  the 
mining  claim,  which  was  located  within 
a  Special  Tar  Sand  Area  prior  to 
January  21, 1928,  for  any  hydrocarbon 
resource,  except  coal,  oil  shale  or 
gilsonite.  leasable  under  the  Combined 
Hydrocarbon  Leasing  Act.      " 

(g)  "Unitization"  means  unitization  as 
that  term  is  defined  in  30  CFR  Part  226. 

§  3140.1    General  provisions. 

§3140.1-1    Existing  rights. 

(a)  The  owner  of  an  oil  and  gas  lease 
issued  prior  to  November  16, 1981,  or  the 
owner  of  a  valid  claim  based  on  a 
mineral  location  situated  within  a 
Special  Tar  Sand  Area  may  convert  that 
portion  of  the  lease  or  claim  so  situated 
to  a  combined  hydrocarbon  lease, 
provided  that  such  conversion  is 
consistent  with  the  provisions  of  this 
subpart. 

(b)  Owners  of  oil  and  gas  leases  in 
Special  Tar  Sand  Areas  who  elect  not  to 
convert  their  leases  to  a  combined 
hydrocarbon  lease  do  not  acquire  the 
rights  to  any  hydrocarbon  resource 
except  oil  and  gas  as  those  terms  were 
defined  prior  to  the  enactment  of  the 
Combined  Hydrocarbon  Leasing  Act  of 
1981.  The  failure  to  file  an  application  to 


convert  a  valid  claim  based  on  a  mineral 
location  within  the  time  herein  provided 
shedl  have  no  effect  on  the  validity  of 
the  mining  claim  nor  the  right  to 
maintain  that  claim. 

S314ai-2    Notice  Of  Intant  to  oonvert 

(a)  Owners  of  oil  and  gas  leases  in 
Special  Tar  Sand  Areas  which  are 
scheduled  to  expire  prior  to  the  effective 
date  of  these  regulations  or  within  6 
months  thereafter,  may  preserve  the 
right  to  convert  their  leases  to  combined 
hydrocarbon  leases  by  filing  a  Notice  of 
Intent  to  Convert  with  the  State 
Director,  Utah  State  Office,  Bureau  of 
Land  Management,  136  E.  South  Temple, 
Salt  Lake  City.  Utah  84111. 

(b)  A  letter,  submitted  by  the  lessee, 
notifying  the  Bureau  of  Land 
Management  of  the  lessee's  intention  to 
submit  a  plan  of  operations  shall 
constitute  a  nptice  of  intent  to  convert  a 
lease.  The  Notice  of  Intent  shall  contain 
the  lease  number. 

(c)  The  Notice  of  Intent  shall  be  filed 
prior  to  the  expiration  date  of  the  lease. 
The  notice  shall  preserve  the  lessee's 
conversion  rights  only  for  a  period 
ending  6  months  after  the  effective  date 
of  this  subpart. 

§  3140.1-3    Exploration  plans. 

(a)  The  supervisor  may  grant 
permission  to  holders  of  existing  oil  and 
gas  leases  to  gather  information  to 
develop,  perfect,  complete  or  amend  a 
plan  of  operations  required  for 
conversion  upon  the  approval  of  the 
supervisor  of  an  exploration  plan 
developed  in  accordance  with  30  CFR 
231.10(b). 

(b)  The  approval  of  an  exploration 
plan  in  units  of  the  National  Park 
System  requires  the  consent  of  the 
Regional  Director  or  the  National  Park 
Service  in  accordance  %vith  §  3140.7  of 
this  title. 

(c)  The  filing  of  an  exploration  plan 
alone  shall  be  insufficient  to  meet  the 
requirements  of  a  complete  plan  of 
operations  as  set  forth  in  S  3140.2-3  of 
this  title. 

§3140.1-4    Ottter  provisions. 

(a)  A  combined  hydrocarbon  lease 
shall  be  for  no  more  than  5,120  acres. 
Acreage  held  under  lease  in  a  Special 
Tar  Sand  Area  is  not  chargeable  to  State 
oil  and  gas  limitations  allowable  in 

§§  3101.1-5  and  3101.2-4  of  this  title. 

(b)  The  rental  rate  for  a  combined 
hydrocarbon  lease  shall  be  $2  per  acre 
per  year  and  shall  be  payable  annually 
in  advance. 

(c)(1)  The  royalty  rate  for  a  combined 
hydrocarbon  lease  converted  from  an  oil 
and  gas  lease  shall  be  that  provided  for 


in  the  original  oil  and  gas  lease. 

(2)  The  royalty  rate  fat  a  combined 
hydrocarbon  lease  converted  from  a 
valid  claim  based  on  a  mineral  location 
shall  be  12%  peroent 

(3)  A  reduction  of  royalties  may  be 
granted  either  as  provided  in  §  3103.3-7 
of  this  title  or,  at  die  request  of  the 
lessee  and  upon  a  review  of  information 
provided  by  the  lessee,  prior  to 
commencement  of  commercial 
operatidns  if  the  purpose  of  the  request 
is  to  promote  development  and  the 
maximum  production  of  tar  sand. 

(d)(1)  Existing  oil  and  gas  leases  and 
valid  claims  based  on  mineral  locations 
may  be  unitized  prior  to  or  after  the 
lease  or  claim  has  been  converted  to  a 
combined  hydrocarbon  lease.  The 
requirements  of  30  CFR  Part  228  shall^ 
provide  the  procedures  and  general 
guidelines  for  unitization  of  combined 
hydrocarbon  leases.  For  leases  within 
units  of  the  National  Park  System, 
unitization  requires  the  consent  of  the 
RegioHcil  Director  of  the  National  Park 
Service  in  accordance  with  §  314a4-l(b) 
of  this  tide.  The  supervisor  reviewing 
the  proposed  unit  agreement  shall  be  the 
same  supervisor  reviewing  the  plan  of 
operations. 

(2)  If  the  plan  of  operations  submitted 
for  conversion  is  designed  to  cover  a 
unit  a  fully  executed  unit  agreement 
shall  be  approved  before  the  plan  of 
operations  appUcable  to  the  unit  may  be 
approved  under  S  3140.2  of  this  tide.  The 
proposed  plan  of  operations  and  the 
proposed  imit  agreement  may  be 
reviewed  concurrently.  The  approved 
unit  agreement  shall  be  effective  after 
the  leases  or  claims  subject  to  it  are 
converted  to  combined  hydrocarbon 
leases.  The  plan  of  operations  shall 
explain  how  and  when  each  lease 
included  in  the  unit  operation  will  be 
developed. 

(e)  Except  as  provided  for  in  this 
subpart  the  regidations  set  out  in  part 
3100  of  this  title  are  appUcable.  as 
appropriate,  to  all  combined 
hydrocarbon  leases  issued  under  this 
subpart. 

§3140.2    AppNcations. 
§3140.2-1    Forms. 

No  special  form  is  required  for  a 
conversion  appUcation. 

§3140.2-2    WTm  may  ^>ply. 

Only  owners  of  oil  and  gas  leases 
issued  on  or  before  November  10, 1981, 
owners  of  vahd  claims  based  on  mineral 
locations  are  eligible  to  convert  leases 
or  claims  to  con^iined  hydrocarbon 
leases  in  Special  Tar  Sand  Areas. 
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9  3140.2-3    Application  r«qulrwn«nts. 

(a)  The  applicant  sliall  submit  to  the 
State  Director,  Utah  State  Office  of  the 
Bureau  of  Land  Management,  a  written 
request  for  a  combined  hydrocarbon 
lease  signed  by  the  owner  of  the  lease  or 
valid  claim  which  shall  be  accompanied 
by  3  copies  of  a  plan  of  operations 
which  shall  meet  the  requirements  of  30 
CFR  231.10  (b)  and  (c)  and  which  shall 
provide  for  reasonable  protection  of  the 
environment  and  diligent  development 
of  the  resources  requiring  enhanced 
recovery  methods  of  development  or 
mining. 

(b)  A  plan  of  operations  may  be 
modifled  or  amended  before  or  after 
conversion  of  a  lease  or  valid  claim  to 
reflect  changes  in  technology,  slippages 
in  schedule  beyond  the  control  of  the 
lessee,  new  information  about  the 
resource  or  the  economic  or 
environmental  aspects  of  its 
development,  changes  to  or  initiation  of 
applicable  unit  agreements  or  for  other 
purposes.  To  obtain  approval  of  a 
modification  or  amended  plan,  the 
applicant  shall  submit  a  written 
statement  of  the  proposed  changes  or 
supplements  and  the  justification  for  the 
changes  proposed.  Any  modifications 
shall  be  in  accordance  with  30  CFR 
231.10(e).  The  approval  of  the 
modification  or  amendment  is  the 
responsibility  of  the  supervisor.  Changes 
or  modification  to  the  plan  of  operations 
shall  have  no  effect  on  the  primary  term 
of  the  lease.  The  supervisor  shall,  prior 
to  approving  any  amendment  or 
modification,  review  the  modification  or 
amendment  with  the  appropriate  surface 
management  agency.  For  leases  within 
units  of  the  National  Park  System,  no 
amendment  or  modification  shall  be 
approved  without  the  consent  of  the 
Regional  Director  of  the  National  Parte 
Service  in  accordance  with  §  3140.7  of 
this  tide. 

(c)  The  plan  of  operations  may  be  for 
a  single  existing  oil  and  gas  lease  or 
valid  claim  or  for  an  area  of  proposed 
unit  operation. 

(d)  The  plan  of  operations  shall 
identify  by  lease  number  all  Federal  oil 
and  gas  leases  proposed  for  conversion 
and  identify  valid  claims  proposed  for 
conversion  by  the  recordation  number  of 
the  mining  claim. 

(e)  The  plan  of  operations  shall 
include  any  proposed  designation  of 
operator  or  proposed  operating 
agreement. 

(f)  The  plan  of  operations  may  include 
an  exploration  phase,  if  necessary,  but  it 
shall  include  a  development  phase.  Such 
a  plan  can  be  approved  even  though  it 
may  indicate  work  under  the 
exploration  phase  is  necessary  to 


perfect  the  proposed  plan  for  the 
development  phase  as  long  as  the 
overall  plan  demonstrates  reasonable 
protection  of  the  environment  and 
diligent  development  of  the  resources 
requiring  enhanced  recovery  methods  of 
mining. 

(g)(1)  Upon  determination  that  the 
plan  of  operations  is  complete,  the 
supervisor  shall  notify  the  authorized 
officer  who  shall  then  suspend  the  term 
of  the  Federal  oil  and  gas  lease(s)  as  of 
the  date  that  the  complete  plan  was 
filed  until  the  plan  is  finally  approved  or 
rejected.  Only  the  term  of  the  oil  and  gas 
lease  shall  be  suspended,  not  any 
operation  and  production  requirements 
thereunder. 

(2)  If  the  supervisor  determines  that 
the  plan  of  operations  is  not  complete, 
the  applicant  shall  be  notified  that  the 
plan  is  subject  to  rejection  if  not 
completed  within  the  period  specified  in 
the  notice. 

(3)  The  supervisor  may  request 
additional  data  after  the  plan  of 
operations  has  been  determined  to  be 
complete.  This  request  for  additional 
information  shall  have  no  effect  on  the 
suspension  of  the  running  of  the  oil  and 
gas  lease. 

S  3140.3    Time  limltationa. 

9  3140.3-1    Convwvkm  applicatiom. 

A  plan  of  operations  to  convert  an 
existing  oil  and  gas  lease  or  valid  claim 
based  on  a  mineral  location  to  a 
combined  hydrocarbon  lease  shall  be 
filed  on  or  before  November  15. 1983.  or 
prior  to  the  expiration  of  the  oil  and  gas 
lease,  whichever  is  earlier,  except  as 
provided  in  {  3140.1-2  of  this  tide. 

S  3140.3-2    Action  on  an  appMcation. 

The  authorized  officer  shall,  with  the 
advise  of  the  supervisor,  take  action  on 
an  appUcation  for  conversion  within  15 
months  of  receipt  of  a  proposed  plan  of 
operations. 

93140.4    Convaralon. 

9  3140.4-1    Approval  of  plan  of  oporationa 
(and  unit  and  oparating  agraenwnts). 

(a)  The  owner  of  an  oil  and  gas  lease, 
or  the  owner  of  a  valid  claim  based  on  a 
mineral  location  shall  have  such  lease  or 
claim  converted  to  a  combined 
hydrocarbon  lease  when  the  plan  of 
operations,  filed  under  9  3140.2  of  this 
title,  is  deemed  acceptable  and  is 
approved  by  the  supervisor. 

(b)  The  conversion  of  a  lease  within  a 
unit  of  the  National  Park  System  shall 
be  approved  only  with  the  consent  of 
the  Regional  Director  of  the  National 
Park  Service  in  accordance  with  S  3140.7 
of  this  title. 


(c)  A  plan  of  operations  may  not  be 
approved  in  part  but  may  be  approved 
where  it  contains  an  appropriately 
staged  plan  of  exploration  and 
development  operations. 

9  3 1 40.4-2    Issuance  of  Vht  combined 
hydrocarbon  lease. 

(a)  After  a  plan  of  operations  is  found 
acceptable,  and  is  approved,  the 
authorized  officer  shall  prepare  and 
submit  to  the  owner,  for  execution,  a 
combined  hydrocarbon  lease  containing 
all  appropriate  terms  and  conditions, 
including  any  necessary  stipulations 
that  were  part  of  the  oil  and  gas  lease 
being  converted,  as  well  as  any 
additional  stipulations,  such  as  those 
required  to  ensure  compliance  with  the 
plan  of  operations. 

(b)  The  authorized  officer  shall  not 
sign  the  combined  hydrocarbon  lease 
until  it  has  been  executed  by  the 
conversion  applicant  and  the  lease  or 
claim  to  be  converted  has  been  formally 
relinquished  to  the  United  States. 

(c)  The  effective  date  of  the  combined 
hydrocarbon  lease  shall  be  the  first  day 
of  the  month  following  the  date  that  the 
authorized  officer  signs  the  lease. 

(d)(1)  Except  to  the  extent  that  any 
such  lease  would  exceed  5.210  acres,  the 
authorized  officer  may  issue,  upon  the 
request  of  the  appUcant.  1  combined 
hydrocarbon  lease  to  cover  contiguous 
oil  and  gas  leases  or  valid  claims  based 
on  mineral  locations  which  have  been 
approved  for  conversion. 

(2)  To  the  extent  necessary  to  promote 
the  development  of  the  resource,  the 
authorized  officer  may  issue,  upon  the 
request  of  the  applicant.  1  combined 
hydrocarbon  lease  that  does  not  exceed 
5,120  acres,  which  shall  be  as  nearly 
compact  as  possible,  to  cover  non- 
contiguous oil  and  gas  leases  or  valid 
claims  which  have  been  approved  for 
conversion. 

93140.5    Duration  Of  the  lease. 

A  combined  hydrocarbon  lease  shall 
be  for  a  primary  term  of  10  years  and  for 
so  long  thereafter  as  oil  or  gas  is 
produced  in  paying  quantities. 

93140.0    Use  of  additional  landa. 

(a)  The  authorized  officer  may 
noncompetitively  lease  additional  lands 
for  ancillary  facilities  in  a  Special  Tar 
Sand  Area  that  are  needed  to  support 
any  operations  necessary  for  the 
recovery  of  tar  sand.  Such  uses  include, 
but  are  not  limited  to,  mill  site  or  waste 
disposal.  Application  for  a  lease  or 
permit  to  use  additional  lands  shall  be 
filed  under  the  provisions  of  Part  2920  of 
this  title  with  the  proper  BLM  office 
having  jurisdiction  of  the  lands.  The 
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application  for  additional  lands  may  be 
filed  at  the  time  a  plan  of  operations  is 
filed. 

(b)  A  lease  for  the  use  of  additional 
lands  shall  not  be  issued  when  the  use 
can  be  authorized  under  Parts  2800  and 
2880  of  this  title.  Such  uses  include,  but 
are  not  limited  to,  reservoirs,  pipelines, 
electrical  generation  systems, 
transmission  Unes,  roads,  and  railroads. 

(c)  Within  units  of  the  National  Park 
System,  permits  or  leases  for  additional 
lands  shall  only  be  issued  by  the 
National  Park  Service.  Applications  for 
such  permits  or  leases  shall  be  filed  with 
the  Regional  Director  of  the  National 
Park  Service. 


§3140.7    Lands  within  ttte  National  Park 
System. 

Conversions  of  existing  oil  and  gas 
leases  and  valid  claims  based  on 
mineral  locations  to  combined 
hydrocarbon  leases  within  units  of  the 
National  Park  System  shall  be  allowed 
only  where  mineral  leasing  is  permitted 
by  law  and  where  the  lands  covered  by 
the  lease  or  claim  proposed  for 
conversion  are  open  to  mineral  resource 
disposition  in  accordance  with  any 
applicable  minerals  management  plan. 
(See  §  3101.4-5  of  this  title).  In  order  to 
consent  to  any  conversion  or  any 
subsequent  development  under  a 
combined  hydrocarbon  lease  requiring 


further  approval,  the  Regional  Director 
of  the  National  Park  Service  shall  find 
that  there  will  be  no  resulting  significant 
adverse  impacts  on  the  resources  and 
administration  of  such  areas  or  on  other 
contiguous  units  of  the  National  Park 
System  in  accordance  with  §  3109.5(e)  of 
this  title. 

PART  3150  [REDESIGNATED  FROM 
PART  3140] 

2.  Existing  Part  3140  is  redesignated 
Part  3150. 

[FK  Doc  82-14033  Filed  S-Zl-SZ:  8:45  am| 
BnxmG  CODE  4310-M-M 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Budget  Deferrals 

TO  THE  CONGRESS  OF  THE  UNITED 

STATES: 

In  accordance  with  the  Impoundment 
Control  Act  of  1974. 1  herewith  report 
revisions  to  six  deferrals  previously 
reported,  increasing  the  amount  deferred 
by  $7.5*million. 


The  deferrals  affect  programs  In  the 
Departments  of  Commerce.  Health  and 
Human  Services,  and  Justice  as  wrell  an 
the  Small  Business  Administration. 

The  details  of  each  deferral  are 
contained  in  the  attached  reports. 
Ronald  Reagan.  » 

THE  WHITE  HOUSE. 

May  18. 1982. 

BILLING  CODE  3110-01-M 

[FR  Doc  82-14095  Filed  5-21-82:  8:45  am)  " 


COmEMTS  OP  SPBCIAL  MESSAGE 
(In  tbousanda  of  dollars) 

Budqat 
Daterral  >     Itaw  Authocitr 

Dapactaant  of  Coaaacea 

Buraau  of  tha  Canaua  ~ 

082-22SA         Parlodio  eansuaaa  and  pco^raaa L.OIS 

Minority  Bualnaaa  Davalopaant  Agancy 

OS2'-22SA         Minority  bualnaaa  davalopaant 10, OM 

V  National  Ocaanic  and  Ataoapharic  Adainiatration 

D<2-SA  Construction 2,000 

Dapartaant  of  Baalth  and  Buaan  Sarvlcas 
Social  Sacurity  Adainiatration 
D82-237A         Liaitation  on  adainiatrativa,  expansas. . . . . .    9,600 

Dapartaant  of  Juatica 
radaral  Priaon  Systea 

DS2-17B         Buildinq*  and  facilitiaa 2,700 

Saall  Buaihasa  Adainiatration 
DS2-23M         Bualnaaa  loan  and  Invaataant  fund 5.000 

Total  Dafarrals 30,315 


SUMMAKY  OP  SPECIAL  MESaACBS 

POR  PY  1982 

(In  thousands  of  dollars) 


Kesclsslons 

Twelfth  special  aessage 

New  iteas '~— 

Change  to  aaounta  previously 

subaitted 

Effect  of  twelfth  special 
aesstige 

Previous  special  aessages 7,576,998 

Total  aaount  proposed  in  special 

■essages 7,576, 998 


Deferrals 

7.500 

7,500 

7,972,770 

7,980,270   1/ 


"y    This  aaount  Tapresents  budget  authority  except  for  820,922 
thousand  in  one  general  revenue  sharing  deferral  of  outlays 
only  (D82-2M). 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  91 

[Docket  No.  22050;  SFAR  No.  44-4] 

Air  Traffic  Control  System;  Interim 
Operations  Plan 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule;  request  for 
conunents. 

summary:  This  Special  Federal  Aviation 
Regulation  (SFAR]  sets  forth  the 
procedures  for  temporary  allocation  of 
the  arrival  slots  previously  allocated  to 
Braniff  Airways,  Inc.  ("Braniff  slots"). 
This  amendment  provides  for  a  random 
drawing  to  determine  priority  order  for 
allocation  of  capacity  at  all  airports 
within  the  contiguous  United  States  at 
which  Braniff  had  been  allocated  arrival 
slots.  This  amendment  is  necessary  to 
assure  the  efficient  utilization  of  the 
navigable  airspace  in  light  of  the 
suspension  of  service  by  Braniff  on  May 
12, 1982. 
EFFECTIVE  DATE:  May  20, 1982. 

Comments  are  invited  on  this  SFAR 
until  June  21, 1982,  unless  it  is 
withdrawn  at  an  earlier  date. 
ADDRESSES:  Send  comments  on  the  rule 
in  duplicate  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-204). 
Docket  No.  22050,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591. 

Comments  may  be  examined  in  the 
Rules  Docket,  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5:00 
p.m. 

FOR  FURTHER  MFORMATKNI  CONTACT: 
Edward  P.  Faberman,  Deputy  Chief 
Counsel,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  D.C.  20591, 
Telephone:  (202)  428-3773. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Although  this  amendment  is  in  the 
form  of  an  emergency  final  rule  which 
concerns  the  safe  and  efficient  use  of 
airspace  throughout  the  United  States 
and,  thus,  is  not  preceded  by  a  notice  of 
proposed  rulemaking,  comments  are 
invited  on  this  Special  Federal  Aviation 
Regulation  until  June  21, 1982. 

The  FAA  invites  comments  on  the 
procedures  contained  in  this  regulation. 
Comments  are  specifically  invited  on 
any  aspects  of  the  operation  of  the  Air 
Traffic  Control  system  under  this 
amendment  that  suggest  a  need  to 
modify  the  regulation,  or  which  should 


be  considered  should  additional 
procedures  be  necessary.  Comments 
received  will  be  reviewed  on  a 
continuing  basis  and  this  amendment 
may  be  changed  in  the  light  of 
comments  received.  Commenters 
wishing  the  FAA  to  acknowledge  receipt 
of  their  conunents  in  response  to  this 
rule  must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  22050."  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

Background 

On  Wednesday,  May  12, 1982.  Braniff 
Airways,  Inc.,  suspended  its  operations 
and  filed  bankruptcy  papers  under 
Chapter  11  of  the  Federal  Bankruptcy 
Code.  Braniff  was  allocated  a  significant 
number  of  arrival  slots  at  a  numb^  of 
facilities  within  the  contiguous  United 
States.  SFAR  44-3  (47  FR  7816;  February 
22, 1982)  sets  forth  procedures  for 
maintaining  some  limitations  on  air 
traffic  services  at  various  Air  Traffic 
Control  facilities.  These  limitations  are 
applicable  at  22  congested  airports 
listed  in  SFAR  44-3  and  at  all  Air  Route 
Traffic  Control  Centers. 

On  May  14, 1982,  the  FAA  issued  a 
notice  to  all  carriers  advising  them  of 
the  availability  Braniff  slots  and  invited 
carriers  to  submit  requests  for  diese 
slots.  The  notice  advised  that  for 
"emergency"  reasons  slots  would  be 
allocated  on  a  temporary  basis. 

Under  SFAR  44-3,  air  carriers  submit 
requests  for  arrival  slots  at  certain  fixed 
times  before  each  scheduling  period. 
These  requests  are  made  after  the 
carriers  have  been  advised  which  new/ 
additional  slots  are  available  for 
allocation.  The  FAA  then  conducts  a 
random  draw  to  determine  priority  for 
slot  selection.  Slots  are  then  allocated  in 
accordance  with  the  carrier's  individual 
priority.  If  a  slot  is  not  used  during  a 
scheduling  period  after  slots  have  been 
allocated,  it  can  be  reallocated.  This 
system  is  appropriate  for  allocation  of  a 
limited  niunber  of  additional  slots  above 
those  listed  in  the  Appendix  to  the 
SFAR.  When,  however,  the  number  of 
slots  to  be  allocated  is  appreciably 
different  from  the  number  which  the 
public  was  advised  would  be  available, 
additional  public  notification  is 
essential.  This  notification  would  enable 
air  carriers  to  adjust  their  requests  to 
reflect  the  additional  capacity. 

Braniff  was  allocated  approximately 
400  arrival  slots,  of  which  about  150 
were  at  Dallas/Fort  Worth  Regional 
Airport  (DFW).  Approximately  50  of  the 
slots  at  Dallas  will  not  be  reallocated  in 
order  to  reduce  air  traffic  delays  that 
have  developed  in  the  Dallas  area  over 


the  past  few  months.  These  delays  have 
increased  controller  workload  and 
affected  traffic  systemwide. 

Approximately  25  percent  of  the 
Braniff  slots  were  allocated  on  an 
emergency  basis  to  minimize  the  impact 
of  Braniff  s  suspension  on  the  travelling 
public.  On  the  day  of  the  suspension, 
there  were  thousands  of  passengers  in 
the  Dallas  and  Houston  areas  that  may 
have  had  no  other  way  to  reach  their 
destinations  and  did  know  if  their 
Braniff  tickets  were  valid.  They  could 
not  plan  International  or  long-distance 
hub  connections.  Additionally,  calls  to 
other  carriers  could  only  be  responded 
to  with  "we  don't  know  who  will  serve 
that  airport."  Accordingly,  for  longer 
distance  connections  to  major 
interchange  locations,  emergency 
allocations  were  made  by  FAA  under 
the  following  criteria:  (a)  All  such 
allocations  were  temporary,  good  only 
for  7  days  and  cancellable  on  24-hour 
notice;  (b)  service  must  be  instituted  in 
48  hours;  (c)  participation  by  the  carrier 
was  voluntary  and  it  could  request  later 
days  or  reject  temporary  authority  to 
operate;  and  (d)  emphasis  was  on  those 
arrival  slots  which  would  enable 
continuation  of  long-haul  and 
international  service  and  at  airports 
wdiere  Braniff  was  sole  or  dominant 
carrier.  Delay  in  the  allocation  of  these 
slots  could  have  resulted  in  the 
disruption  of  transportation  needs  for 
large  segments  of  the  pubUc.  Such  a 
disruption  may  have  had  a  major 
disruption  on  the  national  transportation 
system  and  international  routings. 
Ilierefore,  in  the  public  interest  and  in 
order  to  provide  for  efficient  and  safe  air 
transportation,  the  FAA.  after 
consultation  with  the  Chairman,  Civil 
Aeronautics  Board,  allocated  a  limited 
number  of  slots  in  consideration  of  the 
above.  Only  a  minimal  number  were 
aDocated  to  any  individual  carrier  at 
any  airport. 

Braniff  slots,  either  under  this  SFAR 
or  on  an  emergency  basis,  are  allocated 
on  a  temporary  basis  only.  The  slots  are 
for  up  to  a  60-day  period.  During  that 
time,  Braniffs  Chapter  11  proceedings 
will  be  closely  monitored.  If  Braniff  does 
again  operate,  then  the  slots  necessary 
for  continued  Braniff  operations  will  be 
returned  to  Braniff.  The  carriers  should 
be  able  to  use  these  slots  for  60  days, 
but  all  parties  are  put  on  notice  that  the 
award  of  these  slots  may  be  revoked 
upon  24-hour  notice.  Carriers  should  not 
apply  for  these  slots  unless  they  will  be 
in  a  position  to  operate  under  these 
conditions.  At  no  later  than  the  end  of 
that  60-day  period,  this  temporary 
approval  may  be  extended  or  a  longer 
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term  allocation  procedure  for  the 
particular  slots  may  be  promulgated. 

Carriers  must  be  prepared  to  utilize 
slots  allocated  under  this  SPAR  within 
10  days  after  receipt  of  approval  from 
API-1  or  they  will  lose  the  slots. 

Ail  carriers  are  reminded  that  slots 
are  temporary  creations  of  FAA 
emergency  regulations  and  do  not  confer 
on  any  carrier  a  long-term  right.  Slots 
can  be  taken  away  from  any  carrier  in 
accordance  with  the  terms  of  any 
applicable  regulation. 

Slots  allocated  under  this  SFAR  are 
not  subject  to  transfer  or  exchange, 
except  in  exchange  for  other  Brani^ 
slots.  As  to  exchanges  or  fransfers.  they 
must  comply  with  previously 
established  procedures.  All  future 
schedule  submissions  made  to  the  FAA 
shall  separately  identify  these  slots  as 
temporary  Braniff  slots  as  identified  by 
the  designator  "DS." 

Allocation  Procedure 

Each  air  carrier  seeking  authority  to 
operate,  on  a  temporary  basis,  an  arrival 
slot  previously  allocated  to  Braniff.  must 
notify  the  Associate  Administrator  for 
Policy  and  International  Aviation  (API- 
1),  Federal  Aviation  Administration,  800 
Independence  Avenue.  S.W.. 
Washington.  D.C.  20591.  in  writing,  by 
Tuesday,  May  25. 1982.  The  request 
shall  be  labeled  as  a  request  for  Braniff 
slots  designated  by  "DS."  must  be  in  the 
format  prescribed  in  SFAR  44-3,  and 
must  be  in  the  same  hour  as  the  Braniff 
slots.  Carriers  which  have  already 
submitted  written  requests  for  the 
Braniff  slots  need  not  submit  new 
requests. 

On  Thursday.  May  27. 1982.  at  10:00 
a.m.,  the  FAA  will  hold  a  random  draw 
for  each  airport  at  which  time  all 
carriers  that  have  requested  Braniff  slots 
by  5:00  p.m.  (EDT).  on  May  25, 1982,  at 
that  particular  airport  will  be  included 
in  the  draw.  All  slots  will  be  allocated  in 
that  draw,  less  the  slots  previously 
allocated  on  an  emergency  basis  and  the 
50  slots  at  DFW  that  will  not  be 
awarded  for  air  traffic  control  purposes. 

The  order  in  which  capacity  will  be 
allocated  to  each  carrier  will  be 
determined  by  random  draw.  If 
additional  capacity  still  remains  after 
each  carrier  has  been  allocated  slots, 
the  allocation  sequence  will  be  repeated 
based  upon  the  order  previously 
established  by  random  draw.  The 
allocating  sequence  will  be  repeated 
until  all  available  or  requested  new/ 
additional  capacity  is  allocated  at  each 
airport. 

Carriers  submitting  schedule  requests 
shall  rank  their  hourly  requests  in  their 
order  of  preference  for  each  airport.  This 
preference  list  will  be  used  in 


connection  with  random  draws.  The 
-   allocation  of  slots  by  the  FAA  under  the 
random  draw  system  will  reflect  the 
carrier's  hourly  preferences  at  each  of 
the  airports.  First  preference  will  be 
awarded  where  available.  When  not 
available,  the  next  available  hourly 
preference  will  be  allocated. 

The  number  of  slots  that  will  be 
allocated  to  carriers  will  be  limited  in 
each  allocation  sequence. 

At  an  airport  with  10  or  fewer 
available  Braniff  slots,  no  carrier  will 
receive  more  than  2  slots  each  time  it 
comes  up  in  the  allocation  sequence  if 
requested.  If  11  to  30  Braniff  slots  are 
available  at  an  airport,  no  carrier  will 
receive  more  than  3  slots  each  time  it 
comes  up  in  the  allocation  sequence  if 
requested.  If  31  or  more  slots  are 
available,  no  carrier  wiU  receive  more 
than  4  slots  each  time  it  comes  up  in  the 
allocation  sequence  if  requested.  If  a 
carrier  requests  fewer  slots  than  the 
maximum  it  can  receive  in  any 
allocation  round,  it  will  be  allocated 
only  the  number  requested. 

In  order  to  assure  consistency  with 
the  High  Density  Rule  (14  CFR  93.121.  et 
seq.).  Washington  National  Airport  shall 
be  handled  slightly  different.  Carriers 
requesting  those  temporary  arrival  slots 
at  National  shall  also  request  a 
departure  slot  in  the  same  hour  as 
previous  Braniff  departure  times.  An 
equal  number  of  departure  slots  will  be 
awarded  to  each  carrier  for  each  arrival 
slot  allocated.  For  purposes  of 
allocation.  Dallas/Ft.  Worth  and  Love: 
Houston  Intercontinental  and  Hobby; 
and  O'Hare  and  Midway  will  be  treated 
as  single  airports.  A  slot  allocated  may 
be  utilized  at  either  one  of  the  airports. 

All  carriers  which  have  submitted 
requests  for  slots  by  the  deadline  set 
forth  above  will  be  eligible  for  the 
random  draw  at  every  airport  which  it 
requested  slots.  Those  slots  already 
allocated  on  an  emergency  basis  can  be 
continued  to  be  operated  at  the  carrier's 
option  up  to  a  maximum  of  60  days  from 
the  date  of  issuance  of  this  SFAR  as  that 
carrier  so  chooses.  The  number  of  slots 
that  a  carrier  will  be  eligible  for  will  be 
reduced  by  the  number  of  arrivals  that 
carrier  has  received,  at  the  particular 
airport,  from  the  FAA  since  May  12. 
1982,  as  part  of  the  FAA's  emergency 
allocation  of  Braniff  slots.  A  carrier's 
eligibihty  for  slots  will  not  be  reduced 
by  an  "emergency"  slot  for  which  that 
carrier  states  that  it  would  be  willing  to 
relinquish  for  a  slot  available  in  the 
draw. 

Within  60  days,  a  determination  will 
be  made  as  to  the  procedures  for 
allocation  of  all  Braniff  slots. 

The  basic  rules  and  orders  necessary 
for  operation  under  the  Interim 


Operations  Han  will  continue  to  be 
disseminated,  in  accordance  with 
Section  91.100  of  the  Federal  Aviation 
Regulations,  by  Notices  to  Airmen 
(NOTAM). 

This  SFAR  does  not  change  the 
procedures  contained  in  SFAR  44-3  for 
the  allocation  of  slots  during  the 
allocation  periods  set  forth  in  that 
SFAR. 

The  continued  operation  of  the 
National  Air  Traffic  System  in  a  safe 
and  efGcient  manner  requires  the 
immediate  adoption  of  this  regulation  in 
the  public  interest.  Therefore,  I  find  that 
further  notice  and  pubUc  procedure 
thereon  are  impracticable  and  contrary 
to  the  pubUc  interest  I  further  find  that 
good  cause  exists  for  making  this 
regulation  effective  in  less  than  30  days 
after  its  publication  in  the  Federal 
Register. 

List  of  Subjects 

Air  traffic  control. 

Adoption  of  the  Rule 

Accordingly.  Special  Federal  Aviation 
Regulation  No.  44-4.  is  issued  to  read  as 
follows,  effective  May  20. 1982  is  issued 
and  added  to  Part  91: 

Special  Federal  Aviation  Regulatioo  No. 


1.  For  arrival  slots  allocated  to  Braniff 
Airways.  Inc.  ("Braniff  slots")— 

(a)  Each  air  carrier  seeking  authority 
for  slots  allocated  to  Braniff  as  of  May 
12, 1982.  shall  separately  identify  the 
specific  arrival  slot  desired  by  airport 
and  submit  in  writing,  a  slot  request  to 
the  Associate  Administrator  for  Policy 
and  International  Aviation  (API-1),  800 
Independence  Avenue,  S.W., 
Washington,  D.C.  20591;  Telephone  No.: 
(202)  426-3030;  Telex  No.:  892562  FAA 
WSH  (for  API-1);  and  ARINC  No.: 
DCAYAXD  (for  API-1).  by  5.-00  p.m. 
(EDT),  May  25, 1982.  The  flight  requeste 
shall  be  identified  using  the  format 
prescribed  in  SFAR  44-3  and  must  be  in 
the  same  hour  as  previous  Braniff 
arrived  times.  The  flight  requests  should 
be  listed  in  order  of  priority,  ff 
additional  capacity  is  available,  then 
slots  for  these  operations  will  be 
allocated,  li  capacity  is  not  available  for 
all  such  requests,  then  priority 
consideration  will  be  given  in 
accordance  with  the  random  draw 
procedures  set  forth  below. 

(b)  On  May  27, 1982,  a  random  draw 
will  be  held  for  each  of  the  airports 
(identified  in  the  Attachment  to  this 
SFAR)  at  which  Braniff  has  been 
allocated  arrival  slots.  All  arrival  slots 
shall  be  put  in  that  draw  except  for 
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those  previously  issued  on  an 
emergency  basis  and  50  at  DFW. 

(c)  At  an  airport  with  10  or  fewer 
available  Braniff  slots,  no  carrier  will 
receive  more  than  2  slots  each  time  it 
comes  up  in  the  allocation  sequence.  If 
11  to  30  slots  are  available  at  an  airport, 
no  carrier  will  receive  more  than  3  slots 
each  time  it  comes  up  in  the  allocation 
sequence.  If  31  or  more  slots  are 
available,  no  carrier  will  receive  more 
than  4  slots  each  time  it  comes  up  in  the 
allocation  sequence.  In  no  event  will  a 
carrier  receive  more  slots  at  any  airport 
then  it  requested.  The  number  of  slots 
that  a  carrier  will  be  eligible  for  will  be 
reduced  by  the  number  of  arrivals  that 
carrier  has  received,  at  the  particular 
airport,  from  the  FAA  since  May  12, 
1982,  as  part  of  the  FAA's  emergency 
allocation  of  Braniff  slots.  A  carrier's 
eligibility  for  slots  will  not  be  reduced 
by  an  "emergency"  slot  for  which  that 
carrier  states  that  it  would  be  willing  to 
relinquish  for  a  slot  available  in  the 
draw. 

(d)  Carriers  requesting  arrival  slots  at 
Washington  National  Airport  shall  also 
request  departure  8lot(8]  in  the  same 
hour(s)  as  previous  Braniff  departure 
time(s). 

(e)  For  the  piuposes  of  slot  allocation, 
O'Hare-Midway;  DFW-Love;  and 
Houston  Intercontinental-Hobby  shall 
be  treated  as  a  single  airport.  A  slot 
allocated  at  one  of  these  airports  may 
be  used  at  the  other  airport. 

2.  The  slots  allocated  under  this 
SFAR  as  well  as  those  allocated  on  an 
emergency  basis  will  be  for  a  period  of 
up  to  60  days  torn  May  20, 1982,  and 
may  be  cancelled  by  the  FAA  at  the  end 
of  that  60-day  period  or  during  that 


period  upon  24-hour  notice.  The 
temporary  approval  for  these  slots  may 
be  extended  at  the  discretion  of  the 
Administrator. 

3.  All  arrival  slots  allocated  in 
accordance  with  this  SFAR  must  be 
used  within  10  days  of  written 
notification  from  APM  or  they  will  be 
returned  to  the  FAA  for  reallocation. 

4.  No  new/additional  flight  requests 
for  changes  will  be  accepted  by  the  FAA 
in  a  submittal  made  in  accordance  with 
this  SFAR. 

5.  No  person  shall  operate  an  air 
carrier  flight  unless  approval  for  the 
operation  has  been  received  in  writing 
prior  to  the  flight  from  APM. 

(Sees.  307  (a)  and  (c),  313(a),  and  eoifa), 
Federal  Aviation  Act  of  1958,  as  amended  (49 
U.S.C.  Sections  134«  (a)  and  (c).  1364(a},  and 
1421(a)):  Sec  e(c).  Department  of 
Transportation  Act  (49  U.8.C  Section  1655(c)) 

Note. — ^The  FAA  has  determined  that  this 
rule  is  an  emergency  regulation  under  the 
provisions  of  Section  8  of  Elxecutive  Order 
12291  and  the  Department's  Regulatory 
Policies  and  Procedures  (44  FR 11034; 
February  26, 1979).  It  is  impracticable  for  the 
FAA  to  follow  the  procedures  of  Executive 
Order  12291  applicable  to  regulations  not 
issued  in  response  to  emergency  situations 
because  the  safety  and  efficiency  of  the 
national  air  transportation  system  and  die 
public  interest  require  immediate 
implementation  of  the  rule.  Volimtary 
compliance  with  this  regulation  is  expected. 
If  this  action  is  subsequently  determined  to 
involve  a  significant  regulation,  a  final 
regulatory  evaluation  or  analysis  wiU  be 
prepared  and  placed  in  the  regulatory  docket 
(otherwise,  an  evaluation  is  not  required).  A 
copy  of  it.  when  filed,  may  be  obtained  biy 
contacting  the  persons  identified  under  the 
caption  "FOM  further  information 
CONTACT." 


Issued  in  Washington,  D.C.  on  May  20. 
1982. 

J.  Lynn  Hefans, 

Adminittrator. 

Attachment  to  SFAR  44-4.— AvAiLABtE 
Braniff  Airport  Arrival  Slots 


AlFport 

Num- 
ber 

All<;  AiKlin ,  , 

e 

RNA  ^la«h^nlto                      

3 

TRP  rnrpiia  nhrifH       

3 

DCA  Nation* _ _. 

nPN  DnnuM                  

6 

DFW  n«lto«/FI   UMnrth 

■  57 

DSM  Das  Moin«» „ 

3 

EWR  r4«wark „. 

3 

PI  J    Ft    1  aiiilarrtala  , 

2 

HPI    Huriingan                

3 

IAD  OuHas „..., 

lAH  Houston _..  „_.  . 

S 
20 

inTWdrhiM 

4 

.IFK  NiM  Vrati         , 

1 

LAS  La>  Viigiia                               '    

a 

LAX  Los  Angeles „_ 

s 

LBB  Lubbock 

s 

LGA  LaGuardIa _ „       

6 

MAF  »illdland/nr1«aa>              

0 

MCI  Kansas  a«y ._ 

25 

MCOOrtmdn 

2 

MFMM«nfM> 

3 

MIAMiaiM 

7 

MSP  Minneapols/St  P»ul._ _. 

3 

MAVNMnrtaana                      

0 

ClKC.  DklahM.  rjly 

11 

OMA  Omaha,  Nobfaaka,. 

2 

ORD  O'Hara „ 

1 

PI^X  Prattan^^  <>«gpn .. 

2 

PHI    Pliila<telpNf           

3 

RNO  Riinn            

3 

SAT  San  Antonio _     .              „ _...  . 

ta 

SFA  SmilK/Tamnie  

0 

."!F0  s»o  F<afx:4tco 

2 

TPA  Tampa     .. 

3 

TULTulse ._ „ 

s 

■This  numbar  lefleds  »•  60  slots  iWtsd  Iw  ak  MMe 

control  purposes. 
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AGENCY  PUBUCATION  ON  ASSIQNEO  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  al 
documents  on  two  assigned  days  at  the  week 
(Monday/Thursday  or  Tuesday/Friday). 


This  is  a  voluntaiy  pfx>grwn.  (See  OFR  NCXPCE 
41  FR  32914.  August  6.  1976J 


DOT/SECRETARY 


USOA/ASCS 


DOT/SECRETARY 


USOA/ASCS 


DOT/COAST  GUARD 


USDA/FNS 


DOT/COAST  GUARD 


USDA/FNS 


DOT/FAA 


USDA/REA 


DOT/FAA 


USDA/REA 


DOT/FHWA 


USOA/SCS 


DOT/FHWA 


USDA/SCS 


DOT/FRA 


MSPB/OPM 


DOT/FRA 


MSPB/OPM 


DOT/MA 


LABOR 


DOT/MA 


LABOR 


DOT/NHTSA 


HHS/FDA 


DOT/NHTSA 


HHS/FDA 


DOT/RSPA 


DOT/RSPA 


DOT/SLSDC 


DOT/SLSDC 


DOT/UMTA 


DOT/UMTA 


Documents  normally  scheduled  for 
put>lication  on  a  day  that  will  t>e  a 
Federal  holiday  wW  t>e  published  the  next 
wod(  day  foHowing  the  holiday.  Comments 
on  ttMS  program  are  stM  invited. 


Comments  should  be  submitted  to  the 
Day-of-lhe-Week  Program  Coordviator, 
Office  of  the  Federal  Register.  National 
Archives  and  Records  Service.  General 
Services  Administratioa  Washington.  O.C. 
20406. 


List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today's  list  of  Public 
Laws. 

Ust  Listing  May  19, 19B2 


Public  Papers 
of  the 

Presidents 
of  the 
United  States 

Annual  volumes  containing  the  public  messages 
and  statements,  news  conferences,  and  other 
selected  papers  released  by  the  White  House. 

Volumes  for  the  following  years  are  now  available: 


Herbert  Hoover 

1929 ^ $15.50 

1930 $18.00 

1931 $15.00 

1932-33 $19.00 

Executive 
1929    to 


Proclamations  & 

Orders-March    4 

March  4.  1933 

2  Volume  set $27.00 


Harry  S.  Truman 

1945 $13.00 

1946 $12.00 

1947 $12.00 

1948 $18.00 

1949..„ $13.00 

1950 $15.00 

1951 $14.00 

1952-53 $20.00 

Owight  D.  Eisenhower 

1953 $16.00 

1954 $19.00 

1955 „ $16.00 

1956 $19.00 

1957 $16.00 

1958 $18.00 

1959 $16.00 

1960-61 $19.00 

John  F.  Kennedy 

1961 $19.00 

1962 « $17.00 

1963 $17.00 

Lyndon  B.  Johnson 

1963-64 

(Book  I) $17.00 

1963-64 

(Book  II) $17.00 

1965 

(Book  I) $13.00 

1965 

(Book  II) $14.00 

1966 

(Book  I) $15.00 

1966 

(Book  II) $16.00 


1967 

(Book  I) $14.00 

1967 

(Book  H) $13.00 

1968-69 

(Book  I) $15.00 

1968-69 

(BookU) $14.00 

Richard  Nixon  ' 

1969 $19.00 

1970 $20.00 

1971 $21.00 

1972 $20.00 

1973 $18.00 

1974 $14.00 

Gerald  R.  Ford 

1974 S18.00 

1975 

(Book  I) , S15.00 

1975 

(Book  II) $15.00 

1976-77 

(Book  I) $20.00 

1976-77 

(Book  II) $20.00 

1976-77 

(Book  III) $20.00 

Jimmy  Carter 

1977 

(Book  I) $18.00 

1977 

(Book  II) $17.00 

1978 

(Book  I) $201)0 

1978 

(Book  II) $25.00 

1979 

(Book  I) $24.00 

1979 

(Book  II) $23.00 

1980-81 

(Book  I) $21.00 

1980-81 

(Book  II) $22.00 


Published  by  Office  of  the  Federal  Register,  National 
Archives  and  Records  Service,  General  Services 
Administration 

Order  from  Superintendent  of  Documents.  U.S.  Government 
Printing  Office,  Washington.  D.C.  20402 


5-25-C2 

Vol  47— No.  101 

B00K1: 

Pago* 

224«S-22710 

BOOK  2: 

PagM 

22711-22930 


Book  1  of  2  Books 
Tuesday,  May  25, 1982 


Selected  Subjects 


Ak  Pollution  Control 

Environmental  Protection  A^ncy 

Alcohol  and  Alcoholic  Beverages 

Alcohol,  Tobacco  and  Firearms  Bureau 

Animal  Drugs 
Food  and  Drug  Administration 

Anttt>iotics 
Food  andl)rug  Administration 

Authority  Delegations  (Government  Agencies) 

Qvil  Aeronautics  Board 

Biok>{^ 

Food  and  Drug  Administration 

Black  Lung  Benefits 

Employment  Standards  AdministraticMi 

Coal  mnlnp 
Surface  Mining  Reclamation  and  Enforcement  Office 

Color  Additives 

Food  and  Drug  Administration 

Endangered  and  Threatened  Wildlife 

Fish  and  Wildlife  Service 

Fisheries 

National  Oceanic  and  Atmospheric  Administration 

Food  Additives 

Food  and  Drug  Administration 

Food  Stamps 

Food  and  Nutrition  Service 


GONTMUCD  MSiOC 
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Selected  Subjects 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Service,  General  Services  Administration,  Washington, 
D.C.  20408,  under  the  Federal  Register  Act  (49  Stat  50a  as 
amended:  44  U.S.C.  Ch.  15)  and  the  regulations  of  the 
Administrative  Committee  of  the  Federal  Register  (1  CFR  Ch,  I). 
Distribution  is  made  only  by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  Washington.  D.C.  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be 
published  by  Act  of  Congress  and  other  Federal  agency 
documents  of  public  interest.  Documents  are  on  file  for  public 
inspection  in  the  Office  of  the  Federal  Register  the  day  before 
they  are  published,  unless  earlier  filing  is  requested  by  the 
issuing  agency. 

The  Federal  Register  will  be  furnished  by  mail  to  subscribers, 
free  of  postage,  for  $300.00  per  year,  or  $150.00  for  six  months, 
payable  in  advance.  The  charge  for  individual  copies  is  $1.50 
for  each  issue,  or  $1.50  for  each  group  of  pages  as  actually 
bound.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  D.C.  20402. 

There  are  no  restrictions  on  the  republication  of  material 
appearing  in  the  Federal  Register. 

Questions  and  requests  for  specific  information  may  be  directed 
to  the  telephone  numbers  listed  under  INFORMATION  AND 
ASSISTANCE  in  the  READER  AIDS  section  of  this  issue. 


Grant  Progranw— Natural  Resources 

Fish  and  Wildlife  Service 

Grant  Programs— Social  Programs 

Community  Services  Office 

Loan  Programs— Agriculture 

Commodity  Credit  Corporation 

Marketing  Agreements 

Agricultural  Marketing  Service 

Milk  Marketing  Orders 

Agricultural  Marketing  Service 

Mineral  Royalties 

Geological  Survey 

Organization  and  Functions  (Government  Agencies) 

Defense  Department 

Over-the-counter  Drugs 

Food  and  Drug  Administration 

Radio  Broadcasting 

Federal  Commimications  Commission 

Rent  Subsidies 

Housing  and  Urban  Development  Department 

Reporting  and  Recordkeeping  Requirements 

Securities  and  Exchange  Commission 

Securities 

Securities  and  Exchange  Commission 

Uniform  System  of  Accounts 

Interstate  Commerce  Commission 


Editor's  Note: 

The  list  of  subjects  on  the  cover  is  designed  to  assist  those  users  who  review  the  Federal  Register  for  broad 
subject  areas.  The  hst  is  compiled  from  subject  terms  supplied  by  agencies  for  certain  of  their  rule  and  proposed  rule 
documents  as  required  by  1  CFR  18.20.  Subject  terms  in  the  list  may  refer  to  more  than  one  document,  to  locate  the 
documents  in  the  Federal  Register  covered  by  the  subject  terms  in  the  list,  users  should  consult  the  Table  of  Contents 
under  the  appropriate  agency.  We  remind  users  that  the  list  is  a  selective  supplement  to  the  Table  of  Contents  and 
should  not  be  construed  as  comprehensive. 

This  list  is  an  experiment.  We  hope  it  will  prove  useful  to  those  users  inconvenienced  by  the  discontinuation  of 
the  "Highlights"  in  February  because  of  reduced  personnel  resources  at  the  Office  of  the  Federal  Register.  For  this 
new  hst  our  editors  simply  select  subject  terms  from  those  appearing  in  the  edition's  rule  and  proposed  rule 
documents  rather  than  perform  the  detailed  analytical  work  which  was  needed  to  produce  the  "Highlights". 

Comments  on  this  list  may  be  sent  to  Martha  Girard,  Director,  Executive  Agencies  Division  (NFE),  Office  of  the 
Federal  Register,  NARS/GSA,  Washington.  D.C.  2040a  Phone  (202)  523-5240  (not  a  toll  free  number). 
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Ijnie 


President 

ADMINISTRATIVE  ORDERS 

22495    Antigua  and  Barbuda,  military  assistance 

(Presidential  Determination  No.  82-12  of  April  8, 

1982) 

EXECtmVE  ORDERS 

22497     Foreign  Service  of  the  United  States  (EO  12363) 

Executive  Agencies 
Agrfcuttural  IMartceting  Service 

RULES 

Potatoes  (Irish)  grown  in  Southeastern  States 

PROPOSED  RULES 
Milk  marketing  orders: 
Oklahoma  Metropolitan 


Agriculturai  StatMKzatlon  and  Conservation 
Service 

NOTICES 

Marketing  quotas  and  acreage  allotments: 
Wheat;  1983  loan  and  purchase  level,  established 
target  price,  national  program  acreage,  etc. 

I  Miricuiture  Department 

See  Agricultural  Marketing  Service:  Agricultural 
Stabilization  and  Conservation  Service;  Commodity 
Credit  Corporation;  Food  and  Nutrition  Service; 
Forest  Service;  Soil  Conservation  Service. 


22499 


22544 


22573 


Alcohol,  Tobacco  and  Firearms  Bureau 

RULES 
22522     Denatured  alcohol  and  rum  and  tax-free  alcohol; 
distribution  and  use 

Bonneville  Power  Administration 

NOTICES 
22584     Impact  aid  payments  formula,  proposed;  review 
and  comment;  hearings 

Civil  Aeronautics  Board 

RULES 

Organization,  functions,  and  authority  delegations: 
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Hearings,  etc.: 

22577  Air  Cargo,  Inc. 

22578  North  American  Airlines,  Ina 

Commerce  Department 

See  International  Trade  Administration;  National 
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Consumer  Product  Safety  Commlsaion 

NOTICES 

22631     Meetings;  Sunshine  Act 
Defense  Department 

RULES 
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establishment 
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Meetings: 
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Education  Department 

NOTICES 

Meetings: 
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PROPOSED  RULES 

Black  lung  disease: 
22674        Claims  for  benefits;  standards' for  disability  or 
death 

Energy  Department 
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NOTICES 

Toxic  and  hazardous  substances  control: 
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EPA;  priority  hst  for  chemical  substances  testing: 
inquiry  and  meeting 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 
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NOTICES 
22596     Agency  forms  submitted  to  OMB  for  review 
22631,    Meetings;  Sunshine  Act  (2  documents) 
22632 

Federal  Energy  Regulatory  Commlaaten 

NOTICES 
Hearings,  etc.: 

22584  Montana-Dakota  Utilities  Co. ' 

22585  Oil  pipelines,  interstate;  tentative  basic  valuations 
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Meals,  free  and  reduced,  and  free  milk  in 

Endangered  and  threatened  species: 

schools;  eligibility  determination:  application 

22570 

Blue  pike  and  longjaw  cisco 

procedures 

NoncfS 

22707 

Meals,  free  and  reduced,  and  free  milk  in 

Pipeline  rights-of-way  applications: 

schools;  eligibility  determination:  verification 

22616 

Louisiana;  Sabine  National  Wildlife  Refuge 

standards 

Food  and  Drug  Administration 
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Presidential  Documents 


Presidential  Detennination  No.  82-12  of  April  8.  1982 

Eligibility  of  Antigua  and  Barbuda  To  Make  Purchases  of 
Defense  Articles  and  Defense  Services  Under  the  Arms  Export 
Control  Act 


Memorandum  for  the  Honorable  Alexander  M.  Halg,  fr^ 
the  Secretary  of  State 

Pursuant  to  the  authority  vested  in  me  by  Section  3(a)(1)  of  the  Arms  Export 
Control  Act  I  hereby  find  that  the  furnishing  of  defense  articles  and  defense 
services  to  the  Government  of  Antigua  and  Barbuda  will  strengthen  the 
security  of  the  United  States  and  promote  world  peace. 

You  are  directed  on  my  behalf  to  report  this  finding  to  the  Congress. 

This  finding  shall  be  published  in  the  Federal  Register. 


THE  WHITE  HOUSE, 
Washington,  April  8,  1982. 
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Executive  Order  12363  of  May  21,  1982 

The  Foreign  Service  of  the  United  States 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  including  the  Foreign  Service  Act  of  1980  (94  StaL 
2071,  22  U.S.C.  3801  et  seq.)*  Section  202  of  the  Revised  Statutes  (22  U.S.a 
2656),  and  Section  301  of  Title  3  of  the  United  States  Code,  and  in  order  to 
further  provide  for  the  administration  of  the  Foreign  Service  of  the  United 
States,  it  is  hereby  ordered  as  follows: 

Section  1.  Executive  Order  No.  12293  of  February  23,  1981  (46  FR  13909).  is 
amended  by  adding  the  following  new  sections: 

"Sec.  9.  (a)  Pursuant  to  Section  210  of  the  Act  there  is  established  in  the 
Department  of  State  the  Board  of  the  Foreign  Service  (22  U.S.C.  3930). 

"(b)  The  Board  shall  be  composed  of  the  designated  number  of  representatives 
of  the  heads  of  the  following  agencies: 

"(1)  Department  of  State,  four  members,  at  least  three  of  whom  must  be  career 
members  of  the  Senior  Foreign  Service; 

"(2)  International  Communication  Agency,  two  members,  one  of  whom  must 
be  a  career  member  of  the  Senior  Foreign  Service: 

"(3)  United  States  International  Development  Cooperation  Agency,  two  mem- 
bers, one  of  whom  must  be  a  career  member  of  the  Senior  Foreign  Service; 

"(4)  Department  of  Agriculture,  two  members,  one  of  whom  must  be  a  career 
member  of  the  Senior  Foreign  Service; 

"(5)  Department  of  Commerce,  two  members,  one  of  whom  must  be  a  career 
member  of  the  Senior  Foreign  Service; 

"(6)  Department  of  Labor,  one  member; 

"(7)  Office  of  Personnel  Management,  one  member 

"(8)  Office  of  Management  and  Budget,  one  member;  and, 

"(9)  Equal  Employment  Opportunity  Commission,  one  member; 

"(c)  The  membership  of  the  Board  shall  be  selected  from  among  officials  who 
are  knowledgeable  in  matters  concerning  the  management  of  the  Foreign 
Service.  Except  for  the  career  members  of  the  Senior  Foreign  Service  from  the 
Department  of  Agriculture,  the  Department  of  Commerce,  the  International 
Communication  Agency,  and  the  United  States  International  Development 
Cooperation  Agency,  the  members  of  the  Board  shall  be  selected  from  among 
those  who  have  the  rank  of  Assistant  Secretary  or  higher  or  a  position  of 
comparable  responsibility. 


The  correct  citation  is  22  U.S.C  3901  et  seq. 
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"(d)  The  Secretary  of  State  may  from  time  to  time  request  the  heads  of  other 
agencies  to  designate  representatives  to  participate  in  the  functions  of  the 
Board  on  a  regular  or  occasional  basis. 

"(ej  The  Secretary  of  State  shall  designate  a  Chairman  of  the  Board  from 
among  those  members  who  are  career  members  of  the  Senior  Foreign  Service. 

"(f)  The  Secretary  of  State  shall  provide  all  necessary  administrative  serviceS 
and  facilities  for  the  Board. 

"Sec.  10.  Pursuant  to  Section  202(a)(2)(B)  and  (a)(3)(B)  of  the  Act  (22  U.S.C. 
3922(a)(2)(B).  (a)(3)(B)),  it  is  hereby  determined  to  be  necessary,  in  order  to 
enable  the  Department  of  Agriculture  and  the  Department  of  Commerce  to 
carry  out  functions  which  require  service  abroad,  for  the  respective  Secretar- 
ies, in  consultation  with  the  Office  of  Personnel  Management  and  the  Office  of 
Management  and  Budget,  to  be  able  to  utilize  the  Foreign  Service  personnel 
system  with  respect  to  personnel  of  the  following: 

"(a)  The  Animal  and  Plant  Health  Inspection  Service  of  the  Department  of 
Agriculture,  not  to  exceed  125  positions,  without  the  prior  approval  of  the 
Director  of  the  Office  of  Personnel  Management; 

"(b)  The  United  States  Travel  and  Tourism  Administration,  and  the  Interna- 
tional Trade  Administration  of  the  Department  of  Commerce,  not  to  exceed  30 
positions  without  the  prior  approval  of  the  Director  of  the  Office  of  Personnel 
Management,  and  providing  that  assignments  to  such  positions  be  adminis- 
tered consistent  with  policies  of  the  Foreign  Commercial  Service  established 
under  Executive  Order  No.  12188.". 

Sec.  2.  In  Section  8  of  Executive  Order  No.  12293,  the  phrase  'This  Order"  is 
amended  to  read  "The  first  seven  Sections  of  this  Order". 

Sec.  3.  Executive  Order  No.  11264  of  December  31,  1965.  as  amended,  is 
revoked. 


[FR  Doc.  82-14321 
Filed  V21-B2;  4:40  pm] 
Billing  code  319S-01-M 


THE  WHITE  HOUSE. 
May  21,  1982. 


a 


cr\j<s>Su^ 


\  CJL-©O0^<K--v 


22A89 


Ru 


es  and  Regulations 


Federal  Registar 
VoL  47  No.  101 
Tuesday.  May  25.  1982 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  In 
tt>e  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.   1510. 

The  Code  of  Federal  Regulations  Is  sold 
by  ttie  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
month. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Martceting  Service 

7  CFR  Part  953 

Irish  Potatoes  Grown  in  the 
Souttieastem  States;  Handling 
Regulation 

AGENCY:  A^ctiltural  Marketing  Service, 
USDA. 

ACTION:  Final  continuing  rule. 

summary:  This  continuing  regulation 
requires  fresh  market  shipments  of 
potatoes  grown  in  designated  counties 
of  Virginia  and  North  Carolina  to  be 
inspected  and  meet  minimum  grade  and 
size  requirements.  It  should  promote 
orderly  marketing  of  such  potatoes  and 
keep  less  desirable  qualities  and  sizes 
from  being  shipped  to  consumers. 
EFFECTIVE  DATE:  June  5, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 

Charles  W.  Porter,  Chief,  Vegetable 

Branch,  F&V,  AMS,  USDA.  Washington, 

D.C.  20250  (202)  447-2615.  The  Final 

Impact  Statement  relating  to  this  final 

rule  18  available  upon  request  from  Mr. 

Porter. 

SUPPLBMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  this  regulation  (7  CFR  Part 
953)  have  been  approved  by  the  Offlce 
of  Management  and  Budget  under  the 
provisions  of  44  U.S.C.  Chapter  35  and 
have  been  assigned  OMB  No.  0581-0064. 

This  final  rule  has  been  reviewed 
under  Secretary's  Memorandum  1512-1 
and  Executive  Order  12291  and  has  been 
designated  a  "nonmajor"  rule.  William 
T.  Manley,  Acting  Ackiinistrator, 
Agricultural  Marketing  Service,  has 
determined  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 


because  it  would  not  measurably  affect 
costs  for  the  directly  regulated  handlers. 

Marketing  Agreement  No.  104  and 
Order  No.  953,  both  as  amended, 
regulate  the  handling  of  potatoes  grown 
in  designated  counties  of  Virginia  and 
North  Carolina.  This  program  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674).  The 
Southeastern  Potato  Committee, 
established  imder  the  order,  is 
responsible  for  its  local  administration. 

Notice  of  rulemaking  was  published  in 
the  April  23, 1982.  Federal  Register  (47 
FR  17528).  The  notice  afforded 
interested  persons  through  May  10, 1982, 
to  file  written  comments  on  the 
proposal.  No  comments  were  received. 

liiis  regulation  is  based  upon 
recommendations  made  by  the 
committee  at  its  public  meeting  in 
Norfolk,  Virginia,  on  April  1, 1982. 

The  grade  and  size  requirements  are 
the  same  as  those  which  have  been 
issued  during  past  seasons.  They  are 
necessary  to  prevent  potatoes  of  poor 
quality  m'  tmdesirable  sizes  from  being 
distributed  to  fresh  market  outlets.  The 
regulation  will  benefit  consumers  and 
producers  by  stemdardizing  and 
improving  the  quality  of  the  potatoes 
shipped  from  the  production  area. 

Again  this  season  the  minimum 
quantity  exemption  will  be  five 
hundred-weight.  This  should  relieve  the 
burden  on  handling  noncommercial 
quantities  of  potatoes  and  allow  direct 
marketing  outlets  to  operate  in  greater 
freedom. 

Exceptions  are  provided  to  certain  of 
these  requirements  to  recognize  special 
situations  in  which  such  requirements 
would  be  inappropriate  or  unreasonable. 

Shipments  will  be  allowed  to  certain 
special  purpose  outlets  without  regard 
to  the  grade,  size,  and  inspection 
requirements  provided  that  safeguards 
are  met  to  prevent  such  potatoes  fit>m 
reaching  unauthorized  outlets. 
Shipments  for  use  as  livestock  feed  will 
be  so  exempt  because  requirements  for 
this  outlet  differ  greatly  from  those  for 
fi^sh  market.  Since  no  purpose  would  be 
served  by  regulating  potatoes  used  for 
charity  purposes,  such  shipments  also 
will  be  exempt.  Also,  potatoes  for  most 
processing  uses  are  exempt  under  the 
legislative  authority  for  this  part 

This  regulation  promotes  efficiency  by 
standardizing  marketing  practices  and 
will  have  no  measurable  effect  on  the 


quantity  of  potatoes  shipped  from 
Virginia  and  North  Carolina  or  upon 
U.S.  retail  potato  prices.  It  should  enable 
the  Southeastern  potato  industry  to 
better  compete  with  other  potato 
producing  areas  in  the  U.S.  by  ensuring 
the  use  of  grades  and  sizes  acceptable  to 
buyers. 

Therefore,  after  consideration  of  all 
relevant  matters,  including  the  proposal 
in  the  notice,  it  is  found  that  the 
following  handling  regulation  will  tend 
to  effectuate  the  declared  policy  of  the 
act  by  setting  the  minimum  grade,  size 
and  inspection  requirements  which  the 
Secretary  has  found  should  be 
maintained  for  orderly  marketing. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  section  until  30  days  after  its 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  in  that  (1)  shipments  of 
potatoes  grown  in  the  production  area 
will  begin  on  or  about  the  effective  date 
of  June  5, 1982,  (2)  to  maximize  benefits 
to  producers,  the  regidation  should 
apply  to  as  many  shipments  as  possible 
during  the  marketing  season,  and  (3) 
handlers  under  this  part  should  be  able 
to  complete  by  June  5, 1982,  all 
preparations  to  comply  with  the 
regulation,  which  is  similar  to  those  of 
previous  marketing  seasons. 

Requirements  contained  in  this 
handling  regulation,  effective  June  5, 
1982,  will  continue  in  effect  from 
marketing  season  to  marketing  season 
indefinitely  unless  modified,  suspended, 
or  terminated  by  the  Secretary  upon 
recommendation  and  information 
submitted  by  the  committee  or  other 
information  available  to  the  Secretary. 
Heretofore,  regulations  issued  under  the 
maiiceting  order  were  effective  for  a 
single  marketing  season.  However,  the 
same  requirements  have  been  imposed 
each  season  since  1969.  The  change  to 
issue  regulations  which  will  continue  in 
effect  from  marketing  season  to 
marketing  season  reflects  the  fact  that 
regulations  will  probably  continue  to 
change  infrequently  from  season  to 
season  and  it  is  believed  unnecessary  to 
issue  them  for  only  a  single  season.  In 
addition,  the  change  could  result  in  a 
reduction  in  operational  costs  to  the 
committee  and  the  government 
Although  the  final  regulation  willj)e 
effective  for  an  inde&iite  period,  the 
committee  will  continue  to  meet  prior  to 
or  during  each  season  to  consider 
recommendations  for  modification. 
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suspension,  or  termination  of  the 
regulation.  I^or  to  making  any  such 
recommendations,  the  committee  will 
submit  to  the  Secretary  a  marketing 
policy  for  the  season  in  accordance  with 
§  953.40  of  the  order,  including  an 
analysis  of  supply  and  demand  factors 
having  a  bearing  on  the  marketing  of  the 
crop.  Conmiittee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings  or 
may  file  comments  with  the  Heariog 
Clerk  until  May  20  each  year.  The 
Department  will  evaluate  committee 
recommendations  and  information 
submitted  by  the  committee,  comments 
filed,  and  other  available  information, 
and  determine  whether  modification, 
suspension,  or  termination  of  the 
regulations  on  shipments  of  Southern 
potatoes  would  tend  to  effectuate  the 
declared  i>olicy  of  the  act. 

Lbt  of  Subjects  in  7  CFR  Part  953 

Marketing  agreements  and  orders, 
Potatoes,  Virginia,  North  Carolina. 

PART  953— IRISH  POTATOES  GROWN 
IN  SOUTHEASTERN  STATES 


S95U21    [Removed] 

Section  953.321  (46  PR  29453,  June  2. 
1981,  and  46  FR  30487,  June  9, 1981)  is 
removed  and  a  new  §  953.322  is  added 
as  follows: 

$953,322    Hwiding  reguMlon. 

During  the  period  beginning  June  5 
and  enc&ig  July  31  each  season  no 
person  shall  ship  any  lot  of  potatoes 
produced  in  the  production  area  unless 
such  potatoes  meet  the  reqiiirements  of 
paragraphs  (a)  and  (b)  of  this  section  or 
unless  such  potatoes  are  handled  in 
accordance  with  paragraphs  (c)  and  (d) 
or  (e)  of  this  section. 

(a)  Minimum  grade  and  size 
requirements.  All  varieties  U.S.  No.  2,  or 
better  grade,  IJi  inches  (38.1mm) 
minimum  diameter. 

(b)  Inspection.  Except  as  provided  in 
paragraphs  (c)  and  (e),  no  handler  shall 
ship  any  potatoes  unless  an  appropriate 
inspection  certificate  covering  them  has 
been  issued  by  the  Federal-State 
Inspection  Service  and  the  certificate  is 
valid  at  the  time  of  shipment 

(c)  Special  purpose  shipments.  The 
grade,  size,  and  Inspection  requirements 
set  forth  in  paragraphs  (a)  and  (b)  of  this 
section  shall  not  apply  to  potatoes 
shipped  for  canning,  freezing,  "other 
processing"  as  hereinafter  defined, 
livestock  feed  or  charity,  except  that  the 
handler  of  them  shaU  comply  with  the 
safeguard  requirements  of  paragraph  (d) 
of  this  section. 

(d)  Safeguards.  Each  handler  making 
shipments  of  potatoes  for  canning. 


freezing,  "other  processing,"  livestock 
feed,  or  charity  in  accordance  with 
paragraph  (c)  of  this  section  shall: 

(1)  Notify  the  committee  of  the 
handler's  intent  to  ship  potatoes 
pursuant  to  paragraph  (c]  of  this  section 
by  applying  forms  furnished  by  the 
committee  for  a  Certificate  of  Privilege 
applicable  to  such  special  purpose 
shipments; 

(2)  Obtain  an  approved  Certificate  of 
Privilege; 

(3)  Prepare  on  forms  furnished  by  the 
conmiittee  a  special  purpose  shipment 
report  for  each  such  individual 
shipment;  and 

(4)  Forward  copies  of  such  special 
purpose  shipment  report  to  the 
committee  office  and  to  the  receiver 
with  instructions  to  sign  and  return  a 
copy  to  the  committee's  ofGce.  Failure  of 
the  handler  or  receiver  to  report  such 
shipments  by  promptly  signing  and 
returning  the  applicable  special  purpose 
shipment  report  to  the  committee  office 
shall  be  cause  for  suspension  of  such 
handler's  Certificate  of  Privilege 
applicable  to  such  special  purpose 
shipments. 

(e)  Minimum  quantity  exemption. 
Each  handler  may  ship  up  to,  but  not  to 
exceed,  five  hundredweight  of  potatoes 
any  day  without  regard  to  the  inspection 
and  assessment  requirements  of  this 
part  but  this  exception  shall  not  apply 
to  any  portion  of  a  shipment  that 
exceeds  five  hundredwei^t  of  potatoes. 

(f)  Definitions.  The  term  "U.S.  No.  2" 
shall  have  the  same  meaning  as  when 
used  in  the  U.S.  Standards  for  Grades  of 
Potatoes  as  amended  (7  CFR  2851.1540- 
2851.1566),  including  the  tolerances  set 
forth  in  it  The  term  "other  processing" 
has  the  same  meaning  as  the  term 
appearing  in  ttie  act  and  includes,  but  is 
not  restricted  to,  potatoes  for 
dehydration,  chips,  shoestrings,  starch, 
and  flour.  It  includes  only  that 
preparation  of  potatoes  for  market 
which  involves  the  application  of  heat 
or  cold  to  such  an  extent  that  the  natural 
form  or  stability  of  the  commodity 
undergoes  a  substantial  change.  "The  act 
of  peeling,  cooling,  slicing,  dicing,  or 
applying  material  to  prevent  oxidation 
does  not  constitute  "other  processing." 
All  other  terms  used  hi  this  section  shall 
have  the  same  meaning  as  when  used  in 
Mariceting  Agreement  No.  104  and  this 
part,  both  as  amended. 

(g)  Applicability  to  imports.  Pursuant 
to  section  8e  of  the  act  and  }  980.1 
"Import  regulations"  (7  CFR  980.1),  Irish 
potatoai  of  the  round  white  type 
imported  during  the  effective  period  of 
this  section  shall  meet  the  grade,  size, 
quality,  and  maturity  requiiementt 
8i>ecified  in  para^aph  (a)  of  this  eectioa. 


(Sees.  1-19, 48  Stat  31,  as  amended:  7  U.S.C 
601-674) 

Dated  May  20. 1982  to  become  effectiv* 
June  5, 1962. 
Rusaell  L  Hawes, 

Acting  Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service, 

(FR  Ooa  8Z-14230  Piled  b-U-tt.  8:46  m] 
BHJJNO  CODE  M10-02-M 


Commodity  Credit  Corporalton 

7  CFR  Part  1421 

(AmdL2] 

Standards  for  Approval  of 
Warehouses  for  Grain,  Rice,  Dry  Edible 
Beans,  and  Seed 

agency:  Commodity  Credit  Corporation. 

USDA. 

action:  Final  rule. 

summary:  The  purpose  of  this  final  rule 
is  to  amend  Commodity  Credit 
Corporation  (CCC)  regulations 
governing  Standards  for  Approval  of 
Warehouses  for  Grain,  Rice,  Dry  Edible 
Beans,  and  Seed,  which  are  owned  by 
CCC  or  which  are  serving  as  collateral 
for  a  price  support  loan  issued  by  CCC 
This  final  rule  amends  the  regulations: 
(1)  To  prescribe  the  manner  by  which 
warehousemen  must  submit  financial 
statements  and  financial  records  to 
CCC;  (2)  to  increase  a  certain  rate  used 
to  calculate  net  worth  requirements;  (3) 
to  delete  the  $250,000  net  worth  ceiling 
applicable  to  warehousemen;  and  (4)  to 
permit  warehousemen  to  furnish  an 
irrevocable  letter  of  credit  to  CCC  as 
security  to  satisfy  any  deficiency  in  the 
net  worth  requirement  The  purpose  of 
this  rule  is  to  insure  greater  security  for 
CCC  in  its  use  of  warehouses  approved 
by  CCC  for  storage  of  commodities. 
EFFEcnvc  date:  July  1, 1962. 

FOR  RIRTMCR  INFORMATION  CONTACT: 

Barry  W.  Klein,  Marketing  Specialist, 
U.S.  Department  of  Agriculture, 
Agricultural  Stabilization  and 
Conservation  Service,  Transportation 
and  Storage  Division,  Storage 
Management  Branch.  P.O.  Box  2415, 
Washington,  D.C.  20013;  (202)  447-7911. 
The  Final  Regulatory  Impact  Analysis 
describing  the  options  considered  in 
developing  the  final  rule  and  the  impact 
implementing  each  option  is  available 
upon  request 

SUPFlJEMOn-ARY  RVORMATION:  This 
final  rule  has  been  reviewed  under 
USDA  procedures  and  Executive  Order 
12291  and  Secretary's  Memorandum  No. 
1512-1  and  has  been  dassifled  "not 
major".  This  rule  has  been  classified 
"not  major"  since  it  does  not  result  in: 
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(1)  An  annual  effect  on  the  economy  of 
$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographical  regions;  or  (3] 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-ba8ed  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 

This  rule  will  not  have  a  significant 
impact  specifically  on  area  and 
community  development.  Therefore, 
review  as  established  by  OMB  Circular 
A-QS  was  not  used  to  assure  that  units 
of  local  governments  are  informed  of 
this  action. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  .is  not 
applicable  to  this  final  rule  since  CCC  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

The  Commodity  Credit  Corporation 
Charter  Act  (15  U.S.C.  714)  authorizes 
CCC  to  conduct  various  activities  to 
stabilize,  support,  and  protect  farm 
income  and  prices.  CCC  is  authorized  to 
carry  out  such  activities  as  making  price 
support  available  with  respect  to 
various  agricultiu^l  commodities, 
removing  and  disposing  of  surplus 
agricultural  commodities,  exporting  or 
aiding  in  the  exportation  of  agricultural 
commodities,  and  procuring  agricultural 
commodities  for  sale  both  in  the 
domestic  market  and  abroad.  Section 
4(b)  of  the  CCC  Charter  Act  provides 
that  the  Corporation  shall  not  acquire 
real  property  in  order  to  provide  storage 
facilities  for  agricultural  commodities, 
unless  CCC  determines  that  private 
facilities  for  the  storage  of  such 
commodities  are  inadequate.  Further. 
Section  5  of  the  CCC  Charter  Act 
provides  that  in  carrying  out  the 
Corporation's  purchasing  and  selling 
operations,  and  in  the  warehousing, 
transporting,  processing  or  handling  of 
agricultural  commodities,  CCC  is 
directed  to  use,  to  the  maximum  extent 
practicable,  the  usual  customary 
channels.  faciUties,  and  arrangements  of 
trade  and  commerce. 

Accordingly,  CCC  has  set  forth 
Standards  for  Approval  of  Warehouses 
which  must  be  met  by  warehousemen 
before  CCC  will  enter  into  storage 
agreements  with  such  warehousemen 
for  the  storage  of  agricultural 
commodities  which  are  owned  by  CCC 
or  which  are  serving  as  collateral  for 
CCC  price  support  loans. 

In  the  last  several  years,  the  risk  to 


depositors  of  grain  in  warehouses  has 
increased  due  to  changes  in  the 
marketing  operations  of  warehousemen 
who  are  buying  and  selling  grain.  The 
use  of  "delayed  price"  and  "deferred 
payment"  contracts  has  contributed  to 
the  possibility  of  increased  losses  to 
grain  depositors.  The  increase  in  grain 
warehouse  bankruptcies  over  the  past 
several  years  has  demonstrated  a  need 
to  amend  the  Standards  for  Approval  of 
Warehouses  to  compensate  for  the 
changes  in  grain  marketing. 

Accordingly,  a  notice  of  proposed 
rulemaking  was  published  by  the 
Department  in  the  Federal  Register  on 
October  13. 1981,  (46  FR  50376-90) 
requesting  comments  with  respect  to  a 
number  of  proposals  regarding  changes 
in  the  Standards  for  Approval  of 
Warehouses  for  Grain,  Rice,  Dry  Edible 
Beans,  and  Seed.  The  initial  comment 
period  ended  November  16, 1981.  The 
comment  period  was  subsequently 
extended  to  December  16, 1981. 

The  proposed  changes  in  the 
regulations  would  require  a 
warehouseman  to  furnish  to  CCC  an 
annual  financial  statement  which  has 
been  examined  by  an  independent 
Certified  Public  Accountant  (CPA).  In 
addition,  the  warehouseman  would  be 
required  to  submit  to  CCC  a  copy  of  the 
CPA  audit  report,  prepared  in 
accordance  with  generally  accepted 
auditing  standards,  of  the  financial 
statement  of  such  warehouseman.  Also 
the  regulations  would  be  amended  (1)  to 
delete  the  requirement  that  the  net 
worth  of  the  warehouseman  need  not 
exceed  $250,000,  and  (2)  to  increase  the 
rate  used  in  calculating  the  net  worth 
requirement  of  grain  warehouses  from 
10  cents  to  20  cents  per  bushel. 
Additionally,  it  was  proposed  that  the 
Standards  be  amended  to  permit  the 
warehousemen  to  furnish  to  CCC  an 
irrevocable  letter  of  credit  as  security  to 
meet  any  deficiency  in  net  worth 
provided  the  issuing  bank  was  an 
insured  commerdcd  bank  in  the  United 
States  with  assets  of  SlOO  million  or 
more.  The  following  is  a  discussion  of 
the  comments  received  with  respect  to 
the  proposed  changes  In  the  regulations. 

Submission  of  a  Financial  Statement 
Audited  by  an  Independent  Certifiad 
FubUc  Accountant 

There  were  a  total  of  273  responses  to 
the  proposed  rule  regarding  the  CPA 
audit.  Responses  were  from  grain 
commission  companies,  grain  terminals, 
country  elevator  operators,  grain  and 
feed  associations,  CPA  firms,  Ucensed 
public  accountant  firms,  elevator 
associations,  cooperative  marketing 


associations.  State  Departments  of 
Agriculture,  cooperative  associations, 
and  members  of  Congress. 

Seven  respondents  favored  the 
requirement  that  there  be  submitted  a 
financial  statement,  examined  by  an 
independent  CPA.  accompanied  by  a 
copy  of  the  CPA's  audit  report  prepared 
in  accordance  with  generally  accepted 
auditing  standards.  These  respondents 
felt  that  the  CPA  audit  would:  (1) 
Provide  an  independent  certification  of 
the  status  of  the  grain  inventory  and 
related  storage  obligation:  (2)  assist 
management  of  the  warehouse  by 
highlighting  opportunities  and  problem 
areas;  and  (3)  give  CCC  and  the 
warehouseman  an  early  signal  of 
possible  failures  of  the  warehouse 
operation. 

Respondents  not  favoring  the  CPA 
proposal  total  265.  The  basic  objections 
to  requiring  a  CPA  audit  were  as 
follows:  (1)  The  added  overhead 
resulting  from  CPA  audits  costs  would 
be  eventually  charged  to  the  customer 
(producers  and  CCC)  without  fully 
accompUshing  the  desired  goal;  (2)  some 
warehousemen  may  not  renew  their 
Uniform  Grain  Storage  Agreement 
(UGSA)  if  they  are  required  to  furnish  a 
CPA  audited  financial  statement;  [3J 
there  are  not  enough  qualified  CPA's 
with  grain  measurement  warehousing, 
and  merchandising  experience  available 
to  perform  the  required  service;  (4) 
requiring  a  CPA  audit  will  not  prevent  a 
firm  from  filing  for  bankruptcy  or  ensure 
financial  responsibihty;  (5)  in  many 
cases,  commission  houses  already 
monitor  the  overall  operation  of  the 
country  warehouse  and  provide 
quarteriy  and  annual  audits  of  grain 
inventories  and  storage  obligations  to 
ensure  the  financial  stability  of  the 
warehouse:  (6)  CPA  audits  could  cause 
significantly  less  participation  in  the 
UGSA  program,  thus  resulting  in  less 
available  storage  space,  less 
competition  among  warehouses,  and 
higher  storage  rates  to  the  government; 
(7)  if  a  large  number  of  elevator 
operators  discontinued  their  UGSA. 
CCC  would  lose  much  of  the  control  it 
now  has  in  reviewing  elevator 
operations;  and  (8)  it  would  be 
inconvenient  for  farmers  if 
warehousemen  cancel  their  UGSA  thus 
forcing  fanners  to  transport  their  grain 
which  is  serving  as  collateral  for  a 
regular  or  grain  reserve  loan  to  distant 
locations  for  storage. 

Several  alternatives  and  options  were 
offered  in  Ueu  of  a  financial  statement 
audited  by  an  independent  CPA.  Tl>ere 
were  several  suggestions  that  CCC 
permit  the  submission  of  an  annual 
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review  of  Hnancial  conditions  of  a 
warehouseman.  It  was  suggested  the 
CCC  permit  an  audit  or  review  of  a 
warehouseman  to  be  completed  by  a 
licensed  public  accountant.  Another 
suggestion  was  to  increase  the  net  worth 
requirement  and  require  a  performance 
bond  from  warehousemen.  A  third 
suggested  alternative  was  to  permit  the 
warehouseman  to  provide  a 
management-verified  financial 
statement.  A  management-verified 
financial  statement  would  be  prepared 
in  accordance  with  generally  accepted 
auditing  standards  without  independent 
audit  verification.  It  was  further 
suggested  that  a  financial  statement  of 
the  weirehouseman  should  be  filed  by 
the  chief  executive  officer  of  the 
warehouse  who  would  personally  verify 
that  the  financial  statement  accurately 
reflects  the  financial  condition  of  the 
warehouse.  It  was  also  su^ested  that 
CCC  accept  a  financial  statement  that 
has  been  compiled  and  reviewed  by  an 
agent  of  the  warehouseman  (e.g.,  a  grain 
commission  house).  Several  of  those 
oommenting  suggested  that  CCC  require 
that  a  financial  statement  be  audited  by 
a  certified  or  licensed  pubUc  accountant 
and  that  the  audit  include: 

1.  A  balance  sheet; 

2.  An  income  statement  which 
includes  annual  gross  sales  of 
commodities; 

3.  A  statement  of  changes  in  financial 
position;  and 

4.  A  footnote  or  schedule  disclosure 
of: 

a.  The  total  bushels/pounds  received 
annually  by  commodity; 

b.  The  amount  of  commodity  in 
storage  at  end  of  jrear 

c.  The  amount  of  each  commodity 
held  for  depositors; 

d.  llie  amount  of  farm  stored  grain 
contracted  for  but  not  delivered; 

e.  The  amount  of  each  commodity  sold 
but  not  shipped:  and 

f.  Any  new  crop  purchases  and  sales 
of  a  commodity. 

After  careful  consideration  of  the 
comments  presented,  both  written  and 
verbal,  it  has  been  determined  that  the 
changes  contemplated  in  the  proposed 
rule  will  be  modified  based  upon  a 
number  of  the  alternatives  which  were 
submitted  in  the  comments.  The 
financial  statement  requirements  as 
presented  in  this  final  rule  will  give 
flexibility  to  the  warehouseman,  as  well 
as  providing  CCC  with  adequate 
financial  data  of  each  warehouseman 
which  already  is  approved  or  is  applying 
for  a  storage  contract  with  CCC. 


Incraasa  the  Rata  Used  in  Calculating 
the  Net  Worth  Requirement  of  Grain 
Warehouses  from  10  Cents  Par  Bushel  to 
20  Cents  Per  Bushel  and  Delete  the 
Existing  Reqidrement  That  a 
Warehouseman's  Net  Worth  Need  Not 
Exceed  |2Se4MW 

There  were  seven  responses  to  the 
proposed  changes.  Three  favored  the 
change  and  four  were  opposed.  The 
responses  were  from  exporting  firms, 
grain  and  feed  dealer  associations, 
elevator  associations,  and  country 
elevator  operators. 

Those  in  favor  of  the  proposed 
changes  indicated  that  increasing  the 
net  worth  requirement  from  10  to  20 
cents  per  bushel  times  the  maximum 
storage  capacity  and  removing  the 
$250,000  net  worth  ceiling  would 
generally  have  no  overall  serious 
consequences  on  the  grain  industry  and 
would  provide  additional  protection  to 
the  publia  Four  respondents  opposed 
the  proposal  because  they  believed  that 
increasing  the  net  worth  requirement  to 
an  unlimited  amount  from  a  maximum  of 
$250,000  is  a  heavy  burden  for  the 
country  warehouseman.  They  also  felt 
that  removing  the  $250,000  maximum  net 
worth  would  place  an  additional  cost 
upon  some  of  the  larger  firms  thereby 
causing  them  possible  financial 
difficulties. 

A  suggested  alternative  to  the 
proposed  rule  was  that  CCC  should 
consider  a  sliding  scale  of  rates  which 
would  be  applicable  as  storage  capacity 
increases  ratl^er  than  providing  for  a  flat 
rate  of  20  cents  per  bushel  regardless  of 
the  size  of  the  warehouse.  The  scale 
suggested  was  as  follows:  for  the  first 
one  million  bushels  of  capacity,  the  net 
worth  would  be  calculated  at  20  cents 
per  bushel;  for  the  second  one  million 
bushels  of  capacity,  the  net  worth  would 
be  calculated  at  15  cents  pa:  bushel;  and 
for  all  storage  capacity  over  two  million 
bushels,  the  net  worth  would  be 
calculated  at  10  cents  per  bushel  This 
alternative  was  not  accepted  since  it 
was  concluded  that  it  would  not  provide 
the  desired  protection  for  CCC 

Accordingly,  the  amendment  to  the 
regulation  at  7  CFR  1421.5552(a)(3)  will 
be  adopted  as  set  forth  in  the  proposed 
rule. 

Penait  the  War^ooseman  To  Furnish 
CCC  an  IirevQcable  Letter  of  Credit  as 
Security  To  Meet  the  Net  Worth 
Requirements 

There  were  six  responses  to  the 
proposed  rule.  Two  favored  the  change 
and  four  were  opposed.  The  responses 
were  from  exporting  firms,  elevator 
associations,  grain  and  feed  dealer 


associations,  elevator  operators  and 
banks. 

Those  in  favor  of  the  proposed  change 
stated  that  an  irrevocable  letter  of  credit 
would  provide  an  acceptable  substitute 
security  for  a  deficiency  in  net  worth. 
The  four  respondents  opposing  the  use 
of  an  irrevocable  letter  of  credit  felt  the 
letter  of  credit  would  be  impossible  to 
obtain  from  local  banks  in  smaller 
towns  due  to  the  $100  million  dollar 
asset  requirement.  After  careful 
consideration  of  the  written  and  verbal 
comments,  it  has  been  concluded  that 
the  regulations  at  7  CFR  §  1421.5553 
should  be  revised  to  require  only  that 
the  irrevocable  letter  of  credit  must  be 
issued  by  a  commercial  bank  insured  by 
the  Federal  Deposit  Insurance 
Corporation  (FTDIC).  The  irrevocable 
letter  of  credit  provides  the 
warehouseman  with  another  form  of 
acceptable  security  for  a  net  worth 
defidency  which  may  be  obtained  at  a 
lower  cost  than  the  traditional 
deficiency  bond  or  other  substitute 
security. 

list  of  Subjects  hi  7  CFR  Part  1421 

Grains,  Loan  programs — agriculture. 
Oilseeds,  Peanuts,  Price  support 
programs.  Soybeans,  Surety  bonds. 
Tobacco,  Warehouses. 

Final  Rule 

PART  1421— GRAINS  AND  SIMILARLY 
HANDLED  COMMODITIES 

Accordingly,  the  regulations  at  7  CFR 
Part  1421  are  amended  as  follows: 

1.  In  9  1421.5551,  paragraph  (d)(2)  is 
revised  and  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

S  1421.5551    General  statement  and 
admioiatration. 


(d)  •  •  • 

(2)  A  current  financial  statement 
prepared  in  accordance  with  generally 
accepted  accounting  principles  meeting 
the  following  requirements: 

(i)  Each  financial  statement  shall 
include,  but  not  be  limited  to  the 
following:  (A)  A  balance  sheet;  (B)  a 
statement  of  income  (profit  and  loss); 

(C)  statement  of  retained  earnings;  and 

(D)  a  statement  of  changes  in  the 
financial  position. 

(ii)  Each  financial  statement  shall  be 
accompanied  by  one  of  the  following: 

(A)  A  report  of  audit  or  review 
conducted  by  an  independent  CPA  or  an 
independent  public  accountant  in 
accordance  with  standfuds  established 
by  the  American  Institute  of  Certified 
Public  Accountants.  The  accountant's 
report  of  audit  or  review  shall  include 
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the  accountant's  certifications, 
assurances,  opinions,  comments,  and 
notes  %vith  respect  to  such  financial 
statement  or 

(B)  A  compilation  report  of  the 
financial  statement  which  is  prepared 
by  a  grain  commission  firm  or  a 
management  firm  if  such  firm  has  been 
authorized  by  the  Deputy  Vice 
President,  CCXJ  (Deputy  Administrator, 
Commodity  Operations,  ASCS)  to 
provide  a  compilation  report  of  financial 
statements  of  warehousemen. 

(iii)  All  financial  statements  shall  be 
accompanied  by  a  certification  by  the 
chief  executive  officer  of  the 
warehouseman,  under  penalty  of 
perjury,  that  the  financial  statement(8) 
accurately  reflects  the  financial 
condition  of  the  warehouseman  for  the 
period  specified  in  such  statement 

(iv)  A  current  Form  TW-51,  "Financial 
Statement"  containing  organizational 
and  general  information  with  the 
warehouseman's  certification  shall  be 
submitted  with  the  scheduled  financial 
statements  or  as  the  Agricultural 
Marketing  Service  (AMS)  or  CCC  may 
request 

(v)  Only  one  financial  statement  will 
be  required  for  a  chain  of  warehouses 
owned  or  operated  as  a  single  business 
entity,  unless  otherwise  determined  by 
CCC. 


(e]  The  provisions  of  paragraph  (d)(2) 
of  this  section  shall  also  be  applicable  to 
warehousemen  who  have  an  existing 
storage  contract  with  CCC.  Such 
warehousemen  with  existing  storage 
contracts  shall  submit  their  financial 
statements  to  CCC  in  the  manner 
prescribed  reflecting  their  financial 
condition  as  of  the  dose  of  the 
warehouseman's  fiscal  or  calendar 
year's  operation,  whichever  is 
applicable.  Thereafter,  the  financial 
statements  and  the  audit  review  or 
conciliation  reports  shall  be  furnished 
annually  to  reflect  the  warehouseman's 
fiscal  or  calendar  year's  operation, 
whichever  is  applicable,  and  at  such 
other  times  as  may  be  required  by  the 
AMS  or  CCC. 


2.  In  5  1421.5552,  paragraph  (a)(S)  is 
revised  to  read  as  follows: 

SU21.6S52    Baste  alandanta. 

(a)  *  *  * 

(3)  Have  a  net  worth  which  is  the 
greater  of  $25,000  or  the  amoimt  which 
results  fix)m  multiplying  the  maximum 
storage  capacity  of  the  warehouse  (the 
total  quantity  of  the  commodity  involved 
which  the  warehouse  can  accommodate 
when  stored  in  the  customary  manner) 
under  approved  contract  with  CCC 


times  twenty  (20)  cents  per  bushel  in  the 
case  of  grain,  forty  (40)  cents  per 
hundredweight  in  the  case  of  rough  rice, 
seventy  (70)  cents  per  hundredweight  in 
the  case  of  milled  rice,  and  fifty  (50) 
cents  per  hundredweight  in  the  case  of 
dry  edible  beans.  In  the  case  of  seed,  the 
net  worth  of  the  warehouseman  shall  be 
at  least  equal  to  the  product  obtained  by 
multiplying  the  estimated  total  number 
of  pounds  of  seed  to  be  stored  times  six 
(6)  cents  per  pound.  If  the  calculated  net 
worth  exceeds  $25,000,  the 
warehouseman  may  satisfy  any 
deficiency  in  net  worth  between  the 
$25,000  minimum  requirement  and  such 
calculated  net  worth  by  furnishing 
bonds,  irrevocable  letters  of  credit  or 
other  acceptable  substitute  security 
meeting  the  requirements  of  §  1421.5553. 
•        •        •        •        • 

3.  Section  1421.5553  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

S1421.5S53    Bondbig rsqulrwMnt foriMt 


(e)  An  irrevocable  letter  of  credit  may 
be  accepted  by  CCC  in  lieu  of  the 
required  amount  of  bond  coverage 
provided  that  the  issuing  bank  is  a 
conunercial  bank  insured  by  the  Federal 
Deposit  Insurance  Corporation.  Such 
letter  of  credit  shall  be  on  Form  CCC- 
33A,  "Irrevocable  Letter  of  Credit" 

(Sec.  4  and  5, 62  Stat  1070,  as  amended  (15 
U.S.C  714b  and  c)) 

Signed  at  Washington,  D.C.  on  May  20, 
1982. 

Everatt  Rank, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

|FR  Doc.  BI-MSS  PDad  S-2^-82:  8:45  un)' 
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CIVIL  AERONAUTICS  BOARD 
14  CFR  Part  384 
[Amdt  No.  17;  Rag.  OR-197] 
Transfer  of  Office  Functions 

AQENCV:  Civil  Aeronautics  Board. 
action:  Final  rule. 

summary:  The  CAB  revises  its 

statement  of  organization  to  reflect  a 

staff  reorganization. 

dates:  Adopted-  May  20, 1982.  Effective: 

May  25, 1982. 

FOR  FURTNBI  MFOKMATIOM  CONTACT: 

Mark  Schwimmer,  Office  of  the  General 

Counsel,  Civil  Aeronautics  Board,  1825 

Connecticut  Avenue,  N.W.,  Washington, 

D.C.  20428,  2;;)2-«73-5442. 


TARV  MFOMMATKNC  Effective 
February  1, 1982,  the  Board  combined 
the  functions  of  its  Office  of  Community 
and  Congressional  Relations  with  the 
consumer  protection  functions  of  its 
Bureau  of  Compliance  and  Consumer 
Protection  (BCCP)  in  a  new  Office  of 
Congressional,  Community,  and 
Consumer  Affairs  (OCCCA).  The 
Litigation  Division  of  BCCP,  which 
participated  in  enforcement  cases,  was 
transferred  to  the  Office  of  the  General 
Counsel  and  renamed  as  the 
Enforcement  Division.  The  Investigation 
Division  of  BCCP  was  transferred  to  the 
Bureau  of  Carrier  Accounts  and  Audits 
(BCAA). 

In  OR-190,  47  FR  5204.  February  4. 
1982,  the  Board  amended  its  delegations 
of  autiiority  in  14  CFR  Part  385  to  reflect 
these  changes.  The  Board  is  now 
amending  the  general  statement  of 
organization  in  14  CFR  Part  384  to  reflect 
the  same  changes. 

Since  these  amendments  are 
administrative  in  nature,  affecting 
agency  practice  and  procedure,  the 
Board  finds  for  good  cause  that  notice 
and  public  procedure  are  unnecessary 
and  that  the  amendments  may  become 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

U*t  of  Subjects  in  14  CFR  Part  3M 

Administrative  practice  and 
procedure,  Archives  and  records, 
Authority  delegations. 

PART  384-STATEMENT  OF 
ORGANIZATION,  DELEGATION  OF 
AUTHOftmr.  AND  AVAILABILITY  OF 
RECORDS  AND  INFORMATION 

Accordingly,  the  Qvil  Aeronautics 
Board  amends  14  CFR  Part  384, 
Statement  of  Organization,  Delegation 
of  Authority,  and  Availability  of 
Records  and  Information,  as  follows: 

1.  The  authority  for  Part  384  is: 

Audiortty:  Sees.  204. 1001,  Pub.  L  85-726. 
as  amended,  72  StaL  743. 788, 48  U.S.C.  1324, 
1481. 

2.  In  5  384.7,  paragraphs  (a)(2)  and  (e) 
are  revised,  paragraph  (f)  is  removed 
and  reserved,  and  paragraph  (i)  is 
revised,  to  read: 


S  384.7 
autttortty. 

*  *  *  Generally  speaking,  die  Board's 
staff  comprises: 

(a)  •  •  • 

(2)  The  Office  of  Congressional, 
Conununity,  and  Consumer  Affairs, 
which  represents  the  Board  in  dealing 
with  representatives  of  state  and  local 
communities  and  dvic  groups;  identifies 
community  interests  and  develops 
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recommendations  of  Board  policies  and 
actions  relating  thereto;  maintains 
liaison  between  the  Board  and 
Congress;  insures  that  the  consumer 
perspective  is  represented  in  all  matters 
considered  by  the  Board:  operates 
programs  and  provides  services  to 
inform  and  educate  consumers  in  their 
contacts  with  the  air  transportation 
industry;  handles  consumer  complaints 
and  mediates  them  where  possible. 

(e)  The  Bureau  of  Carrier  Accounts 
and  Audits,  which  is  responsible  for 
serving  as  the  principal  accounting 
policy  and  program  advisor  to  the  Board 
on  all  substantive  and  procedural 
matters  related  to  air  carrier  audits, 
internal  audits,  and  industry  accounting 
transactions  and  systems,  and  for 
providing  investigative  assistance  to 
other  CAB  bureaus  and  offices.  This 
Bureau  develops  and  administers  the 
Board's  industry  accounting  systems; 
conducts  industry  audits  and 
examinations  of  air  carrier  accounts  and 
records;  performs  technical  staff  woric  in 
analyzing  financial  reports  or 
documents  used  in  proceedings 
requiring  expertise  in  accounting  or 
auditing  matters;  provides  advice  on 
accounting  and  auditing  aspects 
relevant  to  monitoring  compliance  with 
continuing  fitness  requirements;  and 
conducts  investigations  of  alleged 
violations  of  the  Act  and  the  Board's 
regulations  to  uncover  unfair  consumer 
practices  and  unfair  methods  of 
competition.  This  Bureau  also  provides 
internal  audit  coverage  over  all  funds, 
property,  and  other  assets  for  which  the 
Board  is  responsible,  and  provides 
information  and  advice  concerning 
carrier  compliance  records  and 
compliance  disposition. 
(f)  [Reserved] 

(i)  The  Office  of  the  General  Counsel, 
which  is  responsible  for  advising  the 
Board,  its  staff,  industry  representatives, 
and  the  public  on  legal  aspects  of  the 
Board's  regulatory  activities; 
representing  the  Board  in  litigated 
matters;  assisting  attorneys  in  other 
offices  and  bureaus  as  required; 
representing  the  Board  in  negotiations 
and  at  conferences  where  legal  matters 
are  involved;  representing  the  Board  on 
Government  committees  and 
committees  of  international 
organizations;  and,  through  the 
Enforcement  Division  imder  the  sole 
supervision  of  the  Deputy  General 
Counsel,  promoting  observance  of  the 
Federal  antitrust  laws,  the  economic 
provisions  of  the  Federal  Aviation  Act 


and  the  Board's  orders,  regulations,  and 
other  requirements. 

By  the  Gvil  Aeronautics  Board. 
Phyllis  T.Kaylor, 
Secretary. 

(FR.  Doc  82-14217  Piled  i-H-tt  8:45  am] 
BIUJNO  COOe  633041-M 


14  CFR  Part  385 

[Reg.  OR-196;  Amdt  Na  124] 

Delegation  to  the  Associate  General 
Counsel,  Pricing  and  Entry 

agency:  Qvil  Aeronautics  Board. 
ACnow:  Final  rule. 

summary:  When  the  CAB  issues  a 
certificate  to  a  new  air  carrier,  it  delays 
the  effective  date  until  5  days  after 
receipt  of  a  safety  report  from  the 
Federal  Aviation  Administiration.  The 
CAB  now  delegates  to  the  Associate 
General  Counsel,  Pricing  and  Entry,  the 
authority  to  review  the  FAA  report,  and 
to  advance  the  effective  date  or  stay  it 
for  up  to  30  days,  as  appropriate.  This 
rule  delegates  that  authority  with  regard 
to  any  new  carrier,  to  avoid  the  need  for 
further  individual  delegation  orders. 
DATCS:  Adopted:  May  7. 1982.  Effective: 
May  14, 1982. 

Fon  njfrrHCR  information  contact: 

Donald  H.  Horn,  Associate  General 
Counsel  Pricing  and  Enby,  Civil 
Aeronautics  Board,  1825  Connecticut 
Avenue,  N.W.,  Washington.  D.C  20428; 
202-873-6205. 

SUPPLEMENTARY  INFORMATION:  In  ALPA 
V.  CAB.  843  F.2d  935  (2d  Cir.  1981),  the 
U.S.  Court  of  Appeals  indicated  that  the 
Board  must  consider  a  safety  report 
from  the  Secretary  of  Transportation, 
i.e.,  the  Federal  Aviation  Administration 
(FAA),  before  granting  operating 
authority  to  any  new  air  carrier.  The 
Board  set  out  procedures  for  this 
function  in  the  Sun  Pacific  Airlines 
Fitness  Investigation,  Order  81-d-128, 
June  18, 1981.  Under  these  procedures, 
when  the  Board  issues  a  certificate  to  a 
new  air  carrier  it  delays  the  effective 
date  until  5  days  after  it  receives  from 
the  FAA  copies  of  the  carrier's  FAA  air 
carrier  operating  certificate  and 
operations  specifications.  These  detail 
the  type  of  operation  for  which  the  FAA 
has  qualified  the  applicant  The  Board 
can  thus  compare  these  specifications 
with  its  own  results  and.  if  there  is  any 
discrepancy,  issue  a  stay  delaying  the 
effectiveness  of  the  applicant's 
authority. 

Because  the  5-day  delay  can  be  costly 
to  a  carrier  that  has  its  equipment  and 
personnel  on  line  and  ready  to  operate, 


the  Board  has  in  two  cases  delegated 
authority  by  order  to  the  Associate 
General  Counsel,  Pricing  and  Entry,  to 
advance  the  effective  date  upon  a 
satisfactory  review  of  FAA  documents 
{JetAmerica  Fitness  Investigation,  Order 
81-11-53,  November  10. 1981,  delegated 
authority  exercised  in  Order  81-11-01, 
November  13, 1981;  Westair  Jet  Fitness 
Investigation,  Order  82-1-67,  January  15, 
1982,  delegated  authority  exercised  in 
Order  82-1-89,  January  20, 1982).  This 
rule  delegates  that  authority  with  regard 
to  any  new  carrier,  to  avoid  the  need  for 
further  individual  delegation  orders. 

ff  the  FAA  report  is  unsatisfactory,  a 
stay  needs  to  be  issued  within  5  days  to 
prevent  the  certificate  from  becoming 
effective.  This  rule  also  delegates  to  the 
Associate  General  Counsel  the  authority 
to  issue  such  a  stay,  for  up  to  30  days,  to 
expedite  the  process. 

Since  this  amendment  is 
administrative  in  nature,  affecting 
agency  practice  and  procedure,  the 
Board  finds  for  good  cause  that  notice 
and  public  procedure  are  unnecessary 
and  that  the  amendment  may  become 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

List  of  Subjects  in  14  CFR  Part  385 

Administrative  practice  and 
procedure.  Authority  delegations. 

PART  385-DEL£GATION  AND 
REVIEW  OF  ACTION  UNDER 
DELfOATION;  NONHEARINQ 
iWATTERS 

Accordingly,  the  Civil  Aeronautics 
Board  amends  14  CFR  Part  385, 
Delegation  and  Review  of  Action  Under 
Delegation:  Nonhearing  Matters,  as 
follows: 

1.  The  authority  for  Part  385  is: 

AuOority:  Sees.  102.  204.  401. 402. 403, 407, 
418,  Pub.  L  8&-726,  as  amended,  72  Stat.  740, 
743,  754,  757.  768,  766,  771,  49  U.S.C  1302, 
1324. 1381, 1372, 1373, 1377. 1386: 
Reorganization  Plan  No.  3  of  1961, 26  FR  608a 

2.  In  S  385.21,  a  new  paragraph  (g)  is 
added,  to  read: 

fSSUI    Delegation  to  AMOdete  QefMrai 
Counsel,  Pricing  and  Entry. 

The  Board  hereby  delegates  to  the 
Associate  General  Counsel,  Pricing  and 
Entry,  the  authority  to: 

(g)  Review  Federal  Aviation 
Administration  reports  on  the  safety  of 
newly  certificated  air  carriers,  and 

(1)  Amend  orders  issuing  certificates 
to  advance  the  effective  dates  of  the 
certificate  if  the  review  is  satisfactory, 
or 
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(2)  Stay  the  effectiveness  of  such 
orders  for  up  to  30  days  if  the  review  is 
unsatisfactory. 

By  tlie  Civil  Aeronautics  Board: 
Phyffifl  T.  Kaylor. 

Secretary. 

(FR  Doc.  a-14Z3Z  FUad  5-Z«-aft  »4S  ■■] 
nUJNQ  CODE  6320-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  275  and  279 


[ 


No.lA-805] 


Amendments  To  Investment  Adviser 
Requirements  Concerning  Disclosure, 
Application  for  Registration  and 
Annual  Report 

AOENCV:  Seciirities  and  Exchange 
Commission. 

ACTION:  Adoption  of  amendments  to 
rules  and  forms;  request  for  comment 


;  He  Commission  is  amending 
certain  disclosure  and  reporting 
requirements  applicable  to  investment 
advisers  under  the  Investment  Advisers 
Act  of  1940.  TTie  amendments  adopted 
on  a  final  basis  make  certain  changes, 
both  substantive  and  technical,  in  the 
investment  adviser  registration, 
disclosure,  and  reporting  requirements. 
The  e^ct  of  the  amendments  will  be  to 
clarify  and  simplify  the  investment 
adviser  registration  and  disclosure 
requirements.  In  addition,  the 
Commission  is  adopting  temporary 
amendments  to  other  reporting 
requirements  which  will  further  simplify 
such  requirements  and  is  inviting  public 
comments  on  these  amendments. 

DATES:  Effective  May  25. 1982. 
Comments  on  the  temporary 
amendments  must  be  received  on  or 
before  July  16. 1982. 

AODRCS8ES:  Comments  should  be 
submitted  in  triplicate  to:  George  A. 
Fitzsimmons,  Secretary,  Securities  and 
Exchange  Commission,  500  North 
Capitol  Street  NW.,  Washington.  D.C 
20540.  Comment  letters  should  reifer  to 
File  No.  S7-032.  All  comments  received 
will  be  available  for  public  inspection 
and  copying  in  the  Commission's  public 
reference  room,  1100  L  Street  NW., 
Washington.  D.C 

FORvUimiER  INFORMATION  CONTACH 

Arthur  E.  Dinerman.  Esq.,  Investment 
Advlsera  Study  Group,  Division  of 
Investment  Management  Securities  and 
Exchange  Commission,  Washington. 
D.C  20549;  (202)  272-2079. 


SUPPLEMENTARY  information: 

I.  Background  and  Summary 

On  July  21, 1981,  the  Commission 
issued  a  release  soliciting  public 
comments  on  proposed  amendments  to 
certain  disclosure  and  reporting 
requirements  applicable  to  investment 
advisers  under  the  Investment  Advisers 
Act  of  1940  (15  U.S.C.  80b-l  et  seq.) 
("Advisers  Act").' The  proposed 
amendments  involved  a  number  of 
technical  and  clarifying  changes  in  the 
investment  adviser  disclosure, 
registration  and  reporting  requirements. 
In  addition,  the  Commission  proposed  to 
delete  Item  17  of  Part  I  of  Form  ADV  (17 
CFR  279.1),  the  investment  adviser 
registration  form,  and  related 
requirements  which  obliged  certain 
investment  advisers  to  file  an  unaudited 
balance  sheet  with  the  Commission  and 
to  update  it  annually.  The  release  also 
proposed  a  new  Item  17  for  Part  I 
pertaining  to  newsletter  publishers. 

Having  considered  the  comments 
submitted,  the  Commission  has  decided 
to  adopt  the  proposed  amendments  in 
all  but  three  respects.  The  Commission 
is  also  adopting  certain  conforming 
amendments  to  reflect  the  deletion  of 
Item  17  from  Part  I  of  Form  ADV.  In 
addition,  the  Commission  is  adopting 
certain  temporary  sunendments  relating 
to  Part  I  of  Form  ADV  and  is  soliciting 
public  comments  on  the  temporary 
amendments. 

n.  Amendmenta 

The  Commission  received  eleven 
comment  letters  in  response  to  its  notice 
of  proposed  rulemaking.  Although 
several  commentators  expressed  general 
support  for  the  proposed  amendments, 
the  majority  criticized  some  aspect  of 
the  proposal 

Seven  commentators  objected  to  the 
proposal  to  adopt  new  Item  17  of  Part  I 
of  Form  AOV  requiring  publishers  of 
periodical  publications  to  disclose 
annually  the  number  of  their  subscribers 
as  of  the  end  of  their  last  fiscal  year. 
The  principal  criticisms  of  proposed  new 
Item  17  were  that  such  disclosure  was 
unnecessary  or  would  be  burdensome, 
that  disclosure  would  place  smaller 
publishers  at  a  competitive 
disadvantage,  and  that  the  information 
disclosed  could  be  used  by  a  publisher's 
competitors  to  gauge  the  success  of  the 
marketing  techniques  used  by  the 
publisher.  Although  the  Commission 
questions  the  extent  to  which  these 
results  would  occur,  the  Commission 
has  reconsidered  its  need  for  the 
information  that  would  be  obtained  by 
proposed  new  Item  17.  As  discussed  in 
greater  detail  in  Advisers  Act  Release 


No.  766,  the  Commission  proposed  new 
Item  17  in  order  to  obtain  infonnation 
which  would  assist  the  Commission's 
staff  in  deciding  which  advisers  to 
inspect  at  a  particular  time  as  well  as  to 
provide  useful  additional  data  about  the 
advisory  industry.  However,  the 
information  is  not  essential  to  the 
inspection  program.  Therefore,  the 
Commission  has  determined  not  to 
adopt  the  proposed  new  item. 

There  were  two  comments  pertaining 
to  the  proposed  change  in  Rule  204-3(d) 
(17  CFR  275.204-3(d)]  which  would 
permit  an  investment  adviser  who 
renders  different  types  of  advisory 
services  to  omit  from  its  disclosure 
statement  any  information  (as  opposed 
to  only  certain  specified  information  as 
is  now  the  case)  required  by  Part  n  of 
Form  ADV  which  is  not  applicable  to 
the  particidar  client  receiving  the 
statement  Two  commentators  criticized 
the  proposal  for  failing  to  set  forth 
standards  as  to  the  meaning  of  the 
phrase  "different  types  of  investment 
advisory  services  to  different  advisory 
clients"  and  offered  clarifying  language.* 
The  Commission  agrees  that  the 
standards  set  forth  in  the  commentators' 
suggestion  describe  circumstances  in 
which  use  of  a  tailored  disclosure 
statement  generally  would  be 
appropriate.  The  Commission  is 
concerned,  however,  that  the  specific 
standards  suggested  by  the 
commentators  might  be  read  to  limit 
unnecessarily  die  drcumstanoes  under 
which  use  of  a  tailored  brochure  would 
be  permitted  and  that  it  is  not  feasible  to 
set  forth  standards  which  would 
encompass  all  circumstances  in  which 
use  of  a  tailored  brochure  would  be 
appropriate.  The  Commission  believes 
that  use  of  the  general  phrase  contained 
in  the  proposal  is  preferable  to  the 
suggested  alternative  in  that  it  provides 
registrants  maximum  flexibility  in 
determining  for  themselves  when  they 
can  use  a  tailored  disclosure  statement 
Therefore,  the  Commissicm  is  adopting 


■  InvMbaaal  AMMtt  Act  Raleu*  N»  res  (4«  PR 

38529.  July  28, 1981). 


*Tha  CooaaiMiaa  [inniu— il  to  i 
3(d)  to  read:  Owiiilw  of  toapplia 
If  an  invaotiiMfit  advlMr  randan  tubttaatiaJlr 
different  typea  oftimtment  odritorf  terricat  to 
different  odtwory  c^ranfa.  any  tofaniiatlao  raqvired 
by  Part  II  of  Ploim  ADV  aay  bo  ooittad  fana  liw 
atatanattt  tanriaiiad  lo  an  Mvlaavy  coaBt  or 
prospective  adriaofy  cUont  if  aucb  iafoiBiatiaa  ia 
applicable  to  a  type  of  adriaoty  aarrica  or  he  wbkh 
U  not  rendered  or  ckaiged.  or  propoaod  to  bo 
rendered  or  obaiged.  to  that  dlaal  or  praapocllvo 
cUaoL 

Tbe  commentaton  aunaatad  aubatitBtliii  for  ItM 
underiined  laogu^e  tba  IbUovtaf  * 
tnat  difrar  1 
cbaalflMllnlarmaafi 
obJMtlve.  typaa  of  parariaaibia  I 
■atai*  of  aooounta  Invoived  (a.^..  BRBA  em,  wtrnt- 
ERISA).*  *  * 
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the  revision  to  Rule  204-3(d]  as 
proposed. 

The  Commission  is  also  not  adopting 
the  proposed  amendments  to  Items 
15(iii)  and  16(iii)  of  Part  I  of  Form  ADV 
which  would  have  added  an  additional 
size  category  to  these  questions.  As 
discussed  below,  the  Commission  has 
determined  to  delete  Items  15(iii]  and 
16{iii)  of  Part  I  of  Form  ADV  in  their 
entirety. 

In  addition,  the  Commission  is 
adopting  conforming  amendments  to 
reflect  the  deletion  of  old  Item  l/from 
Part  I  of  Form  ADV.  Specifically,  the 
Commission  is  amending  Instructions  12 
and  24  and  Schedule  G  of  Form  ADV. 
Instruction  6  and  Item  4  of  Form  ADV-S. 
and  rule  204-l(b)(2)  (17  CFR  275.204- 
1(b)(2)),  by  deleting  reference  to  Item  17. 

in.  Temporary  Amendments 

The  Conunission.  as  part  of  a 
comprehensive  re-evaluation  of  the 
regulatory  system  applicable  to 
investment  advisers,*  has  reviewed  the 
reporting  and  disclosure  requirements 
apphcable  to  investment  advisers, 
including  Form  ADV,  the  investment 
adviser  registration  apphcation  form.  As 
a  result  of  this  review,  the  Commission 
has  decided  to  adopt  certain  temporary 
amendments  to  Form  ADV  which  will 
delete  a  number  of  items  firom  Part  I  of 
Form  ADV.  These  items  are  Items  5(b), 
7(b).  13(b).  15(i)  and  15(iii),  and  16(i)  and 
16(iii). 

The  Commission  has  determined  that 
the  information  contained  in  the  items  to 
be  deleted,  although  generally  useful  to 
the  Commission  in  its  understanding  of 
the  investment  advisory  industry,  may 
not  be  sufficiently  important  to  justify 
continuation  of  the  requirements.  Items 
15(i)  and  (iii)  and  16(i)  and  (iil)  are  being 
deleted  because  compliance  with  these 
items,  which  require  certain  registrants 
to  rank  by  size  of  assets  under 
management  their  ten  largest  categories 
of  clients  and  to  set  forth  the  number  of 
clients  which  fall  into  various  size 
categories,  appears  to  involve  ' 
substantial  effort  for  many  registrants. 
Collection  of  this  information  in  the  past 
has  enabled  the  Commission  to  build  a 
data  base  useful  for  developing  a  profile 
of  the  investment  advisory  industry. 
However,  it  now  appears  that  the 
benefits  of  continuing  to  collect  the 
information  are  insufficient  in  view  of 
the  apparent  cost  and  burden  to 
investment  advisers  in  supplying  it. 

Item  13(b).  which  requires  the 
investment  adviser  to  disclose  whether 


•In  SeoiritiM  Art  Release  No.  8323  Oune  24. 1981) 
(4«  PR  33287),  the  Commiiiion  stated  that  Adviser* 
Act  Rule*  204-1  and  204-3  (17  CTR  275.204-1  and 
275.204-3)  would  be  reviewed  in  1961. 


or  not  a  substantial  part  of  its  business 
consists  of  rendering  "investment 
supervisory  services"  as  defined  in 
section  202(a](13)  of  the  Advisers  Act 
(15  U.S.C.  80b-2{a)(13)),  is  being  deleted 
because  it  is  somewhat  duplicative  of 
Item  1(a)  of  Part  II  of  Form  ADV.  which 
requires  the  investment  adviser  to 
disclose  whether  it  furnishes  such 
services.  Item  5(b),  which  requires 
disclosure  of  each  class  of  equity 
security  of  the  investinent  adviser,  and 
Item  7(b).  which  requires  the  investment 
adviser  to  disclose  and  explain  any 
merger  with  or  acquisition  of  another 
registered  investment  adviser  during  the 
previous  ten  years,  have  been  deleted  in 
order  to  simplify  further  Part  I  of  Form 
ADV.  and  the  utility  of  this  information 
to  the  Commission's  regulatory  program 
is  marginal. 

The  Commission  has  determined  to 
adopt  these  temporary  amendments 
without  affording  prior  notice  and 
opporttmity  for  comment  because  it 
finds  that  prior  notice  and  opportunity 
for  public  comment  are  unnecessary 
under  section  553(b)(B)  of  the 
Administrative  Procedure  Act  ("APA") 
(5  U.S.C.  553(b)(B)).  All  of  tiiese 
amendments  relate  to  Part  I  of  Form 
ADV,  the  part  of  the  form  which 
contains  information  required  by  the 
Commission  for  its  own  regulatory 
purposes.  The  information  which 
registrants  are  required  to  deliver  or 
offer  to  deliver  to  clients  and 
prospective  clients  under  Rule  204-3 
under  the  Advisers  Act.  the  "brochure 
rule,"  is  contained  in  Part  II  of  Form 
ADV.  Accordingly,  none  of  the  changes 
made  by  the  temporary  amendments 
involve  information  regularly  disclosed 
by  registrants  to  clients  and  prospective 
clients.  Since  the  deletions  relieve 
registi-ants  of  the  obligation  to  file 
certain  information  with  the 
Commission  and  do  not  diminish 
disclosure  to  chents,  the  Commission 
does  not  believe  that  any  person  will  be 
adversely  affected  by  elimination  of 
these  items  from  Part  I  of  Form  ADV 
and,  accordingly,  has  determined  that 
soliciting  public  comment  prior  to 
adopting  such  deletions  is  unnecessary. 

Although,  as  discussed  above,  the 
Commission  finds  that  prior  notice  and 
opportunity  for  comment  with  respect  to 
adoption  of  the  temporary  amendments 
are  not  required  under  Section  553(b)(B) 
of  the  APA,  the  Commission  nonetheless 
has  determined  to  adopt  the 
amendments  on  only  a  temporary  basis 
and  is  soliciting  public  comment  as  to 
whether  the  amendments  should  be 
made  permanent.  The  temporary 
amendments  will  be  effective  until 
March  31, 1983,  and,  accordingly,  will  be 


applicable  to  all  initial  registrations  and 
amendments  filed  prior  to  that  date  as 
well  as  all  fiscal  year  1982  Form  ADV-S 
filings. 

The  Commission  has  also  determined 
.  to  make  the  amendments  and  temporary 
amendments  effective  immediately  in 
accordance  with  section  553(d)(1)  of  the 
APA  (5  U.S.C.  553(d)(1)).  None  of  the 
amendments  or  temporary  amendments 
imposes  additional  substantive 
requirements  on  investment  advisers. 
The  amendments  and  temporary 
amendments  to  the  investment  adviser 
registration  application  procedures  and 
forms  adopted  today  involve  deletions 
of  information  previously  required  to  be 
filed,  simplification  of  procedures  to  be 
followed  by  investment  advisers,  or 
technical  changes  and  clarifications  of 
existing  requirements.  Accordingly,  the 
Commission  finds  good  cause  for 
making  the  amendments  and  temporary 
amendments  adopted  today  effective 
immediately,  so  that  they  will  be 
applicable,  as  discussed  above,  to  new 
registi-ants  as  well  as  current  registrants 
meeting  their  annual  filing  requirements 
diuing  fiscal  year  1982. 

Although  the  amendments  and 
temporary  amendments  adopted  herein 
are  effective  upon  publication  in  the 
Federal  Register,  forms  revised  to  reflect 
these  amendments  will  not  be  available 
immediately.  Until  revised  forms 
become  publicly  available,  investment 
advisers  filing  hiitial  registi-ation 
applications  with  the  Commission  and 
registrants  who  are  amending  their 
investment  adviser  registration 
application  on  Form  ADV  or  filing  Form 
ADV-S  should  use  old  Form  ADV  and 
ADV-S  respectively  but  need  not 
respond  to  Items  5(b).  7(b),  13(b),  15(i) 
and  (iii)  and  16(i)  and  (iii)  of  Part  I  of 
Form  ADV,  or  file  unaudited  balance 
sheets  pursuant  to  Item  17  of  Form  ADV. 
Similarly,  registi-ants  should  respond  to 
Form  ADV-S  as  if  the  modifications 
being  made  in  this  release  were  already 
reflected  In  the  form. 

Regulatory  Flexibility  Act 

The  Chairman  of  the  Commission  has 
certified  that  the  amendments  being 
adopted  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
no  regulatory  flexibility  analysis  is 
required  under  Section  804  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

list  of  Subjecto  in  17  CFR  Parts  275, 279 

Investment  advisers.  Reporting 
requirements.  Securities. 
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PART  27&-RULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

Commission  Action 

I.  The  Commission  hereby  amends 
Part  275  of  Chapter  II  of  Title  17  of  the 
Code  of  Federal  Regulations  as  follows: 

1.  By  adding  paragraphs  (c)  and  (d]  to 
§  275.203-1  to  read  as  follows: 

S  275.203-1    Application  for  registration  of 
Invastmant  advisar. 


(c)  A  Form  ADV  filed  by  an 
investment  adviser  corporation  which  is 
not  registered  when  such  form  is  filed 
and  which  succeeds  to  and  continues 
the  business  of  a  predecessor 
corporation  registered  as  an  investment 
adviser  shall  be  deemed  to  be  an 
application  for  registration  even  though 
designated  as  an  amendment  if  the 
succession  is  based  solely  on  a  change 
in  the  predecessor's  state  of 
incorporation  and  the  amendment  is 
filed  to  reflect  that  change. 

(d)  A  Form  ADV  filed  by  an 
investment  adviser  corporation, 
partnership,  sole  proprietorship  or  other 
entity  which  is  not  registered  when  such 
form  is  filed  and  which  succeeds  to  and 
continues  the  business  of  a  predecessor 
corporation,  partnership,  sole 
proprietorship  or  other  entity  registered 
as  an  investment  adviser  shall  be 
deemed  to  be  an  application  for 
registration  even  though  designated  as 
an  amendment  if  the  succession  is  based 
solely  on  a  change  in  the  predecessor's 
form  of  organization  and  the  amendment 
is  filed  to  refiect  that  change. 

2.  By  revising  paragraphs  (b](2]  and 
(b)(3)  of  S  275.204-1  to  read  as  follows: 


S27&204-1    Amandmantato 
for  raglafration. 


(b)  •  •  • 

(2)  If  the  information  contained  in 
response  to  questions  5,  7, 8, 9  and  11  of 
Part  I,  or  any  question  in  Part  n  (Except 
question  13),  or  any  application  for 
registration  as  an  investment  adviser,  or 
in  any  amendment  thereto,  becomes 
inaccurate  but  not  in  a  material  manner, 
or  the  information  contained  in  response 
to  questions  12(c).  13, 15  and  16  of  Part  I 
of  any  application  for  registration  as  an 
investment  adviser,  or  in  any 
amendment  thereto,  becomes  inaccurate 
for  any  reason,  the  investment  adviser 
shall  file  an  amendment  on  Form  ADV 
(Section  279.1  of  this  chapter)  correcting 
such  information  within  90  days  of  the 
end  of  Its  fiscal  year.  In  addition,  a 
balance  sheet,  as  required  by  question 
13  of  Part  II.  shall  be  filed  within  90  days 
of  the  end  of  applicant's  fiscal  year. 


(3)  If  the  information  contained  in 
response  to  question  3  of  Part  I  becomes 
inaccurate,  the  investment  adviser  shall 
file  an  amendment  on  Form  ADV 
correcting  such  information  within  90 
days  of  the  end  of  the  applicant's  fiscal 
year.  However,  if  the  investment 
adviser's  registration  or  license  in 
another  jurisdiction  has  been  restricted, 
suspended,  terminated  (either 
voluntarily  or  involuntarily)  or 
withdrawn,  the  investment  adviser  shall 
promptly  file  an  amendment 

3.  By  revising  paragraph  (d)  of 
S  275.204-3  to  read  as  follows: 


S  275.204-3 
at 


(d)  Omission  of  inapplicable 
information.  If  an  investment  adviser 
renders  substantially  different  types  of 
investment  advisory  services  to 
different  advisory  clients,  any 
information  required  by  Part  II  of  Form 
ADV  may  be  omitted  from  the  statement 
furnished  to  an  advisory  client  or 
prospective  advisory  client  if  such 
information  is  applicable  only  to  a  type 
of  investment  advisory  service  or  fee 
which  is  not  rendered  or  charged,  or 
proposed  to  be  rendered  or  charged,  to 
that  client  or  prospective  client 


PART  279-FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  ADVISERS 
ACT  OF  1940 

n.  The  Commission  hereby  amends 
Part  279  of  Chapter  II  of  Tide  17  of  the 
Code  of  Federal  Regulations  as  follows: 

1279.1    [Amamtod] 
1.  By  amending  Form  ADV  as  follows: 
(i)  Instruction  12  is  amended  by 

deleting  the  last  sentence  fit)m  the  first 

paragraph  thereof  and  substituting  the 

following: 

In  addition,  a  balance  sheet  as  required  by 
question  13  of  Part  n  shall  be  filed  no  later 
than  90  days  after  the  end  of  applicant's 
fiscal  year. 

Instruction  12  is  also  amended  by 
deleting  the  last  sentence  of  the  second 
paragraph  thereof  and  substituting 
therefor  the  following: 

However,  if  the  investment  adviser's 
license  or  registration  has  been 
restricted,  suspended,  terminated  (either 
voluntarily  or  involuntarily),  or 
vnthdrawn,  the  investment  adviser  shall 
promptly  file  an  amendment 

(ii)  Instruction  15  is  amended  by 
deleting  the  word  "State"  in  the  first  line 
thereof. 


(iii)  Instruction  24  is  amended  by 
deleting  the  phrase  "Item  17  of  Part  I 
and." 

(iv)  Item  3(b)  of  Part  I  is  amended  by 
deleting  the  words  "or  involuntarily 
terminated  or  withdrawn  or  volimtarUy 
terminated"  in  the  second  line  thereof 
and  substituting  therefor  the  words, 
"terminated  (either  voluntarily  or 
involimtarily),  or  withdrawn." 

(v)  Item  10(i)  of  Part  I  is  amended  by 
deleting  the  comma  between  the  words 
"desist"  and  "and"  in  the  first  line 
thereof. 

(vi)  Item  17  of  Part  I  is  amended  by 
deleting  such  item  in  its  entirety. 

(vii)  Items  6(a)  and  6(b)  of  Part  D  are 
amended  by  deleting  the  word  "age"  in 
the  first  line  of  Item  6(a)  and  in  the 
second  line  of  Item  6(b)  and  substituting 
therefor  the  words  "year  of  birth." 

(viii)  The  unnumbered  note  to  item 
8(b)  of  Part  II  is  amended  to  read  in  its 
entirety  as  follows: 

Note. — Pursuant  to  Section  202(a)(12)  of  the 
Act  (15  U.S.C.  80b-2(a)(12;).  the  tenn 
"affiliated  person"  has  the  same  meaning  as 
in  Section  2(a)(3]  of  the  Investment  Company 
Act  of  1940  (15  U.S.C  80a-2(a)(3)).  which 
provides  that  an  "affiliated  person"  of 
another  person  means: 

(A)  any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with  power  to 
vote,  5  per  centum  or  more  of  the  outstanding 
voting  securities  of  such  other  person:  (B)  any 
person  S  per  centum  or  more  of  whose 
outstanding  voting'Securities  are  directly  or 
indirectly  OMmed.  controlled,  or  held  with 
power  to  vote,  by  such  other  person;  (C)  any 
person  directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control  with, 
such  other  person;  (D)  any  officer,  director, 
partner,  co-partner,  or  employee  of  such  other 
person;  (E]  if  such  other  person  is  an 
investment  company,  any  investment  adviser 
thereof  or  any  member  of  an  advisoiy  board 
thereof:  and  (F)  if  such  other  person  is  an 
unincorporated  investment  company  not 
having  a  board  of  directors,  the  depositor 
thereoL 

(ix)  Item  9(c)  of  Part  II  is  amended  by 
adding  the  parenthetical  phrase 
"(investment  advisory)"  immediately 
after  the  word  "from"  in  the  second  line 
thereof. 

(x)  Item  9(d]  of  Part  n  is  amended  by 
adding  the  parenthetical  phrase 
"(investment  advisory)"  immediately 
after  the  word  "prospective"  in  the  first 
line  thereof. 

(xi)  Item  13  of  Part  II  is  amended  by 
deleting  the  text  of  such  item  in  its 
entirety  and  substituting  therefor  the 
following: 

Balance  Sheet  Every  applicant  who  has 
custody  or  possession  of  clients'  funds  or 
securities,  or  requires  prepayment  of 
advisory  fees  six  montlu  or  more  in  advance 
and  in  excess  of  $500  per  client  shall  provide 
OD  Schedule  G  a  balance  sheet  as  of  the  end 
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of  applicant's  moat  racent  fiscal  year.  The 
balance  sheet  shall  be  audited  by  an 
independent  public  accountant  and  shall  be 
prepared  in  accordance  with  generally 
accepted  accounting  principles.  The  balance 
sheet  shall  be  accompanied  by  a  note  stating 
the  accounting  principles  and  practices 
followed  in  its  preparation,  the  basis  at 
which  securities  are  included  and  other  notes 
as  may  be  necessary  for  an  understanding  of 
the  statement.  If  securities  are  included  at 
cost,  their  market  or  fair  vahie  shall  be 
shown  parenthebcally.  The  If  securities  are 
included  at  cost,  their  market  or 
qualifications  and  any  report  of  an 
independent  accountant  which  accompanies 
a  balance  sheet  shall  conform  with  the 
requirements  of  Article  2  of  Regulation  S-X 
(17  CFR  210.2-01  et  seq.). 

A  sole  proprietor  investment  adviser  must 
show  assets  and  liabilities  related  to  his 
advisory  business  separately  from  his  other 
business  and  personal  assets  and  liabilities. 
However,  appropriate  aggregation  of  the 
other  business  and  personal  assets  and 
liabilities  is  permitted  except  where  a 
deficiency  of  assets  exists  in  his  overall 
financial  positioa  in  which  case  full  details 
of  the  other  business  and  personal  assets  and 
liabilities  shall  be  presented  on  the  balance 
slieet  or  included  in  a  note  referred  to  on  the 
balance  sheet. 

Has  applicant  provided  a  balance  sheet  on 
Schedule  G  pursuant  to  this  Item?  Yes  D 
No  D 

(xii)  Schedule  D,  page  2  is  amended 
by  adding  a  request  for  the  name  and 
social  security  number  of  the  person  for 
whom  the  schedule  is  being  completed. 

(xiii)  Schedule  G  is  amended  by 
deleting  the  phrase  "Item  17  of  Part  I  or" 
from  the  description  of  the  form. 

(A  copy  of  Form  ADV.  as  amended, 
has  been  filed  with  the  Office  of  the 
Federal  Register  as  part  of  the  original 
document.] 

§279.3    [Antendedl 

2.  By  amending  Form  ADV-S  aa 
follows: 

[i]  Instruction  2  is  amended  by  adding 
after  the  last  sentence  thereof  the 
following: 

Note.— The  fUing  of  Form  ADV-S  does  not 
relieve  a  registrant  of  any  requirement  of 
Rule  204-1  under  the  Act  to  amend  its  Form 
ADV.  Failure  to  amend  Form  ADV.  as 
required  by  Rule  204-1,  could  result  in 
enforcement  action  by  the  Commission.  Any 
amendment  to  registrant's  Form  ADV,  which 
is  made  at  the  time  registrant's  Form  ADV-S 
is  filed,  may  be  filed  vyith  the  Commission 
concurrently  with  the  filing  of  Form  ADV-S. 
However,  any  amendments  to  Form  ADV  so 
filed  should  not  be  attached  to  Form  ADV-S 
and  should  include  a  properly  completed 
execution  page  and  page  one  of  Part  I  of 
Form  ADV. 

(ii)  Instruction  5  is  amended  by 
deleting  the  second  and  third  sentences 
thereof  and  substituting  therefor  the 
following: 


Any  registrant  which  providefl  an 

affirmative  answer  to  Item  3(a]  should  fUe  the 
required  amendment's)  with  the  Commission 
on  Form  ADV,  pursuant  to  the  instructions 
thereto,  and  indicate  in  Item  3(b)  whether 
such  amendment(8]  have  been  filed 
concurrently  with  the  filing  of  Form  ADV-S. 

Such  instruction  is  amended  further 
by  deleting  in  its  entirety  the  second 
note  to  that  instruction. 

(iii)  Instruction  6  is  amended  to  read 
as  follows: 

Item  4  requires  a  registrant  to  indicate 
whether  it  has  filed  with  the 
Commission  on  Schedule  G  of  Form 
ADV,  as  an  amendment  to  Form  ADV,  a 
balance  sheet  as  of  the  end  of  such 
registrant's  most  recent  fiscal  year,  if 
applicable.  The  balance  sheet  must  meet 
the  requirements  of  Item  13  of  Part  II  of 
Form  ADV. 

(iv)  Item  4  is  amended  by  deleting  the 
text  of  such  item  in  its  entirety  and 
substituting  therefor  the  following: 

(a)  Is  the  registrant  subject  to  the  filing 
requirements  of  Item  13  of  Part  U  of  Form 
ADV?  (Pursuant  to  Item  13  of  Part  II  of  Form 
ADV,  every  applicant  who  has  custody  or 
possession  of  clients'  funds  or  securities  or 
requires  prepayment  of  advisory  fees  six 
months  or  more  in  advance  and  in  excess  of 
S500  per  client,  shall  provide  on  Schedule  G  a 
balance  sheet  as  of  the  end  of  applicant's 
most  recent  fiscal  year.  The  balance  sheet 
shall  be  audited  by  an  independent  public 
accountant  and  shall  be  prepared  in 
accordance  with  generally  accepted 
accounting  principles.  The  balance  sheet 
shall  be  accompanied  by  a  note  stating  the 
accounting  principles  and  practices  followed 
in  its  preparation,  the  basis  at  which 
securities  are  included  and  other  notes  as 
may  be  necessary  for  an  understanding  of  the 
statement  If  securities  are  included  at  cost, 
their  market  or  fair  value  shall  be  shown 
parenthetically.  The  qualifications  and  any 
report  of  an  independent  accountant  which 
accompanies  a  balance  sheet  shall  conform 
with  the  requirements  of  Article  2  of 
Regulation  S-X  (17  CFR  210.2-01  et  seq.]). 
YesD    NoD 

(b)  If  the  answer  to  Item  4(a)  is  yes,  has  the 
registrant  pursuant  to  Rule  204-l(b)(2)  and 
Item  13  of  Part  n  of  Form  ADV,  filed  with  the 
Commission  on  Schedule  G  of  Form  ADV,  a 
balance  sheet  as  of  the  end  of  registrant's 
most  recent  fiscal  year?    Yes  D    No  D 

(A  copy  of  Form  ADV-S,  as  amended, 
has  been  filed  with  the  Office  of  the 
Federal  Register  as  part  of  the  original 
document.) 

III.  The  Commission  hereby 
temporarily  amends,  until  March  31, 
1983,  Part  279  of  Chapter  U  of  Title  17  of 
the  Code  of  Federal  Regulations  as 
follows: 

i  279.1    [SuapwMtod  in  part] 

1.  By  amending  Part  I  of  Form  ADV  as 
follows: 


(i)  Item  5  of  Part  I  is  amended  by 
deleting  part  (b)  in  its  entirety  and  by 
deleting  the  designation  "(a)." 

(ii)  Item  7  of  Part  I  is  amended  by 
deleting  part  (b)  in  its  entirety  and  by 
deleting  the  designation  "(a)." 

(iii)  Item  13  of  Part  I  is  amended  by 
deleting  part  (b)  in  its  entirety  and  by 
deleting  the  designation  "(a)." 

(iv)  Item  is  of  Part  I  is  amended  by 
deleting  parts  (i)  and  (iii)  in  their 
entirety  and  by  deleting  the  designation 
"(ii)." 

(v)  item  16  of  Part  I  is  amended  by 
deleting  parts  (i)  and  (iii)  in  their 
entirety  and  by  deleting  the  designation 
"(ii)." 

Statutory  Authority 

The  Commission  (i)  amends  Rules 
204-1  and  204-3  and  Form  ADV-S 
pursuant  to  the  authority  contained  in 
sections  204,  206(4)  and  211(a)  of  the 
Advisers  Act  (15  U.S.C.  80b-4.  80b-6(4) 
and  80b-ll(a))  and  (ii)  amends  Rule 
203-1  Form  ADV  pursuant  to  the 
authority  contained  in  Sections  203  (15 
U.S.C.  80b-3).  204.  206(4)  and  211(a)  of 
the  Act, 

George  A.  FItzsimmons 
Secretary. 
May  14, 1982, 

Regulatory  Flexibility  Act  Ceitificatiaa 

I,  John  S.  R.  Shad,  Chairman  of  the 
Securities  and  Exchange  Commission,  hereby 
certify,  pursuant  to  5  U.S.C.  805(b).  that  the 
amendments  and  temporary  amendments 
adopted  herein  to  Rules  203-1,  204-1  and  204- 
3  and  Forms  ADV  and  ADV-S  under  the 
'  Investment  Advisers  Act  of  1940  ("Advisers 
Act")  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  reasons  for  this  ceriification  are 
that  the  amendments  will  impose  no 
additional  burdens  on  investment  advisers 
subject  to  registration  under  the  Advisers 
Act;  some  of  the  amendments  and  temporary 
amendments  adopted  herein  clarify  existing 
requirements  while  others  eliminate 
previously  existing  requirements  for  certain 
registrants:  and  these  amendments  and 
temporary  amendments  will. reduce  the 
burden  on  investment  advisers  subject  to 
registration  in  complying  with  Rules  203-1, 
204-1  and  204-3  and  Forms  ADV  and  ADV-S 
under  the  Advisers  Act. 
Dated:  May  14. 1982. 
John  S.  R.  Shad, 
Chairman. 

|FK  Doc.  B2-141S3  FHed  5-24-82:  S'4S  m] 
WLLMM  COOC  S01(M)1-H 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  74. 81.  and  82 
[Dodcet  No.  82N-0127] 

D&C  Red  No.  30 

AOENCv:  Food  and  Drug  Administration. 
ACTKNC  Final  rule. 

summary:  The  Food  and  Drug 
Adminiatration  (FDA)  is  pennanently 
listing  D&C  Red  No.  30  for  general  use  in 
drugs  and  cosmetics  excluding  use  in 
the  area  of  the  eye.  This  rule  will 
remove  D&C  Red  No.  30  from  the 
provisional  list  of  color  additives  for 
general  use  in  drugs  and  cosmetics. 
dates:  Effective  June  25, 1982; 
objections  by  June  24, 1982. 
ADOAESS:  Written  objections  may  be 
sent  to  the  Dockets  Management  Branch 
(W A-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 
FOR  FURTTHER  INFORMATION  CONTACT: 
Andrews  D.  Laumbach,  Bureau  of  Foods 
(HFF-334),  Food  and  Dnig 
Administration,  200  C  St  SW., 
Washington.  DC  20204,  202-472-5690. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  20, 1968 
(33  FR 17205),  FDA  announced  that  a 
petition  [CAP  7C0058)  for  the  permanent 
listing  of  D&C  Red  No.  30  as  a  color 
additive  for  use  in  ingested  drugs, 
lipsticks,  and  externally  applied  drugs 
and  cosmetics  had  been  filed  by  the 
Toilet  Goods  Association,  Inc.  (now  the 
Cosmetic,  Toiletry  and  Fragrance 
Association  (CTFA)),  the 
IHiarmaceutical  Manufacturers 
Association  (FMA),  and  the  Certified 
Color  Industry  Committee  (now  the 
Certified  Color  Manufacturers 
Association,  Inc.  (CCMA)),  c/o  Hazelton 
Laboratories,  Inc.,  Post  Office  Box  30, 
Falls  Church,  VA  22046  (now  9200 
Leesburg  Turnpike,  Vienna,  VA  22180). 
The  petition  was  filed  under  section 
706  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  376).  A  later 
notice  (41  FR  9584;  March  5, 1976) 
amended  the  notice  of  filing  of  the 
petition  to  include  the  use  of  D&C  Red 
No.  30  in  all  types  of  cosmetics  subject 
to  ingestion  and  the  additional  use  of 
D&C  Red  No.  30  in  cosmetics  intended 
for  use  in  the  area  of  the  eye. 

Toxicological  Concerns 

The  provisional  regulations  published 
in  the  Federal  Register  of  February  4, 
1977  (42  FR  6992)  required  new  chronic 
toxicity  studies  for  D&C  Red  No.  30  as  a 


condition  of  its  continued  provisional 
listing  for  ingested  uses.  FDA  placed 
these  requirements  on  31  color 
additives,  including  D&C  Red  No.  30, 
because  the  toxicity  studies  the 
petitioners  had  submitted  to  support  the 
safe  use  of  these  color  additives  were 
deficient  in  several  respects.  FDA 
described  these  deficiencies  in  the 
Federal  Register  of  September  23. 1976 
(41  FR  41883): 

1.  Many  of  the  studies  were  conducted 
using  groups  of  animals,  i.e.,  control  and 
those  fed  the  color  additive,  that  are  too 
small  to  permit  conclusions  to  be  drawn 
today  on  the  chronic  toxicity  or 
carcinogenic  potential  of  the  color.  The 
small  number  of  animals  used  does  not, 
in  and  of  itself,  cause  this  result,  but 
when  considered  together  with  the  other 
deficiencies  in  this  fisting,  does  do  so. 
By  and  large,  the  studies  used  25 
animals  in  each  group;  today  FDA 
recommends  using  at  least  50  animals 
per  group. 

2.  In  a  number  of  the  studies,  the 
number  of  animals  surviving  to  a 
meaningful  age  was  inadequate  to 
permit  conclusions  to  be  drawn  today 
on  the  chronic  toxicity  or  carcinogenic 
potential  of  the  color  additives  tested. 

3.  In  a  number  of  the  studies,  an 
insufficent  number  of  animals  was 
reviewed  histologically. 

4.  In  a  number  of  the  studies,  an 
insufficient  number  of  tissues  was 
examined  in  those  animals  selected  for 
pathology. 

5.  In  a  number  of  the  studies,  lesions 
or  tumors  detected  under  gross 
examination  were  not  examined 
microscopically. 

The  closing  date  for  the  provisional 
listing  of  the  color  additive  was 
postponed  until  January  31, 1981,  for  the 
completion  of  required  chronic  toxicity 
studies. 

Chemistry  Cooonns 

The  provisional  regulations  of 
February  4, 1977,  also  established  a 
closing  date  of  October  31, 1977,  for 
developing  chemistry  data  and 
analytical  methods  necessary  for 
defining  chemical  specifications  for 
certifying  batches  of  D&C  Red  No.  3a 
FDA  requires  chemical  specifications 
based  on  sufficiently  precise  analytical 
methods,  so  that  the  agency  can  certify 
that  batches  of  each  color  additive  are 
equivalent  to  the  batches  of  the  color 
additive  used  in  conducting  animal 
studies  to  establish  the  safety  of  the 
color  additive. 

The  petitioners  had  been  actively 
engaged  in  efforts  to  provide  the 
chemistry  information  needed  to 
establish  specifications  for  the  color 
additive  since  the  petition  was 


submitted  to  the  agency.  By  1977  it  was 
evident  from  experimental  data  that 
D&C  Red  No.  30  contained  unidentified 
components  for  which  specifications 
would  have  to  be  considered  by  the 
agency.  FDA  expected  that  the  chemical 
nature  and  amount  of  these  imidentified 
components,  which  are  soluble  in 
acetone,  would  be  resolved  during  the 
postponement  of  the  closing  date  until 
October  31, 1977.  The  petitioner  notified 
the  agency  that  work  was  underway  to 
provide  the  necessary  information  in 
response  to  the  new  closing  date.  FDA 
expected  that  the  use  of  new  analytical 
techniques,  such  as  high-pressure  Uquid 
chromatography  (HPLC),  would  lead  to 
rapid  resolution  of  the  chemistry  issues. 
However,  this  task  proved  to  be  more 
difficult  to  complete  during  the  short 
postponement  period  than  the  agency 
expected.  As  a  result  the  petitioners,  in 
a  letter  dated  October  6, 1977,  requested 
a  further  extension  of  time  to  complete 
the  chemistry  analysis  of  D&C  Red  No. 
30.  On  the  basis  of  chemistry  reports 
showing  satisfactory  progress  in 
developing  the  analytical  methods 
necessary  to  define  specifications  for 
D&C  Red  No.  30,  FDA  allowed  the 
continued  provisional  listing  for  the 
color  additive  until  January  31, 1981,  the 
same  closing  date  the  agency 
established  for  completion  of  the 
toxicity  studies  discussed  above. 

FDA  later  again  extended  the  closing 
date  for  completing  the  chronic  toxicity 
studies  and  submitting  data.  In  a 
proposal  in  the  Federal  Register  of 
November  14, 1980  (45  FR  75228),  the 
agency  outlined  the  reasons  for  the  need 
to  postpone  the  closing  dates  for  23 
provisionally  listed  color  additives 
under  test  including  D&C  Red  No.  30. 
beyond  January  31, 1981.  . 

Although  the  agency  had  decided  to 
postpone  the  closing  date  for  D&C  Red 
No.  30  and  the  other  color  additives 
before  expiration  of  the  January  31, 1981 
closing  date,  the  order  did  not  pubUsh 
before  President  Reagan  signed  his 
Executive  Memorandum  of  January  29, 
1981,  which  directed  Federal  agencies  to 
postpone  for  00  days  all  pending 
regulations,  with  certain  exemptions 
inapplicable  to  postponements  of 
closing  dates  for  provisionally  listed 
color  additives.  As  soon  as  possible 
after  the  end  of  the  regulatory 
postponement  FDA  issued,  in  the 
Federal  Register  of  March  27, 1981  (46 
FR  18958).  Uie  rule  establishing  new 
closing  dates  for  D&C  Red  No.  30  and 
the  other  color  additives.  Therefore,  the 
current  closing  date  for  the  provisional 
listing  of  Uie  color  additive  is  May  30. 
1982. 
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KMohition  of  Toxioological  and 
Chemical  CoDcanM 

The  agency  has  completed  its 
evaluation  of  the  color  additive  petition 
for  D&C  Red  No.  30,  inchiding  two  new 
chronic  toxicity  studies  in  rats  and  mice. 
These  new  long-term  chronic  studies 
represent  current  state-of-the-art 
toxioological  testing.  The  protocols  for 
these  studies  have  benefited  from 
knowledge  or  deficiencies  in  previously 
conducted  carcinogenesis  bioassays  and 
other  chronic  toxicity  protocols.  The  use 
of  large  numbers  of  animals  of  both 
sexes,  pilot  studies  to  determine 
maximum  tolerated  dosages,  two  control 
groups  (thereby  effectively  doubling  the 
number  of  controls),  and  in  utero 
exposure  in  one  of  the  two  species 
tested  significantly  increase  the  power 
of  these  tests  to  detect  dose-related 
effects.  The  studies  were  designed  and 
conducted  in  full  compliance  with  the 
good  laboratory  practices  regulations 
and  were  subject  to  inspections  by  FDA 
officials  during  their  course. 

Based  on  the  evaluation  of  the  results 
of  the  two  new  chronic  toxicity  studies, 
the  agency  has  determined  that  D&C 
Red  No.  30  is  not  carcinogenic  to 
Charles  River  Sprague-Dawley  rats  or 
CD-I  mice  after  lifetime  dietary  exposue 
of  2.0  percent  and  5.0  percent, 
respectively.  Using  appropriate  safety 
factors  (see  21  CFR  70.40),  the  agency 
has  also  estimated  a  maximum 
acceptable  daily  intake  for  humans — 
1.25  milligrams  per  kilogram  of  body 
weight  per  day. 

FDA  has  also  evahiated  the  scientific 
data  regarding  the  chemical 
characterization  of  D&C  Red  No.  30  and 
Its  acetone-soluble  components.  Modem 
HPLC  analytical  methods  establish  that 
the  acetone-soluble  portion  of  the  color 
additive  is  a  complex  mixture  consisting 
of  several  compounds,  each  being 
present  in  very  small  amounts.  The 
batch  of  D&C  Red  No.  30  fed  in  the  test 
diets  of  the  animals  in  the  chronic 
toxicity  studies  contained 
approximately  2.8  percent  acetone- 
soluble  material.  Therefore,  the  feeding 
tests  also  served  to  test  the  toxigity  of 
the  impurities.  These  tests  provided  no 
evidence  that  the  acetone-soluble 
material  is  toxia 

To  ensure  the  safety  of  future  batches 
of  this  color  additive,  however.  FDA  is 
establishing  a  specification  Lmit  on  the 
amount  of  acetone-soluble  material  that 
it  will  permit  in  D&C  Red  No.  30. 
Analysis  of  batches  of  this  color 
additive  that  have  been  produced  in 
recent  years  reveals  that  the  acetone- 
soluble  material  is  typically  present  in 
the  finished  color  additive  at  a  level  of  2 
to  5  percent.  The  exaggerated  doses 


used  in  the  feeding  studies  establish  the 
safety  of  the  color  additive  when  the 
acetone-soluble  matter  is  present  at 
these  typical  levels.  Therefore,  FDA  is 
setting  the  specification  at  5  percent  for 
this  matter. 

To  ensure  further  the  safety  of  the 
color  additive,  the  agency  has 
determined  that  it  is  necessary  to 
control  the  quaUtative  and  quantitative 
character  of  the  acetone-soluble 
fraction.  To  ensure  that  the  quantity  and 
quality  of  the  acetone-soluble 
components  in  individual  batches 
conform  to  current  good  manufacturing 
practice.  FDA  will  analyze  by  the  HPLC 
method  samples  of  the  color  additive 
submitted  for  certification,  and  FDA  will 
compare  the  results  of  that  analysis  to 
those  obtained  with  the  sample  tested 
toxicologically.  Details  of  the  HPLC 
method  will  be  provided  upon  request 
from  the  contract  person  listed  above. 

Conclusion  on  Safety 

The  agency  concludes  that  D&C  Red 
No.  30  is  safe  under  conditions  of  use  set 
forth  below  for  general  use  in  drugs  and 
cosmetics,  and  tiiat  certification  is 
necessary  for  the  protection  of  the 
public  health.  The  final  toxicity  study 
reports,  interim  reports,  and  the 
agency's  toxicology  evaluations  of  these 
studies  are  on  file  at  the  Dockets 
Management  Branch  (address  above). 
They  may  be  reviewed  there  during 
working  hours,  between  9:30  a  jn.  and  4 
p.m. 

FDA  notified  the  petitioners  by  letters, 
dated  May  14. 1976,  August  15, 1977,  and 
August  4.  ig7a  of  the  need  for  data  to 
support  the  use  of  D&C  Red  No.  30  in 
cosmetics  intended  for  use  in  the  area  of 
the  eye.  In  the  latest  letter,  dated 
October  24. 1978,  FDA  advised  the 
petitioners  to  consider  withdrawing 
their  petition  that  sought  approval  of  use 
of  D&C  Red  No.  30  in  cosmetics 
intended  for  use  in  the  area  of  the  eye 
because  it  appeared  that  the  required 
data  from  eye-area  studies  would  not  be 
readily  available. 

The  required  data  for  eye-area  use 
have  not  been  submitted  to  the  agency. 
Therefore,  that  portion  of  the  petition 
that  was  amended  by  the  filing  on 
March  5. 1976  (Docket  Na  76C-0044)  to 
include  the  permanent  listing  of  D&C 
Red  No.  30  for  eye-area  use  is  now 
considered  by  the  agency  to  be 
withdrawn  without  prejudice  in 
accordance  with  the  provisions  of  9  71.4 
(21  CFR  71.4).  Section  71.4  requires  that 
such  requested  information  be 
submitted  within  180  days  after  filing  of 
the  petition,  or  the  petition  will  be 
considered  withdrawn  without 
prejudice.  Use  of  D&C  Red  Na  30  in  the 
area  of  the  eye  has  never  been  covered 


by  provisional  listing.  Futiu« 
consideration  by  FDA  of  the  permanent 
fisting  of  D&C  Red  No.  30  for  eye-area 
use  will  require  the  submission  of  a  new 
color  additive  petition  for  that  use.  The 
agency's  listing  of  a  color  additive  for 
general  use  in  drugs  and  cosmetics  does 
not  encompass  eye-area  use. 

The  agency  has  determined  under  21 
CFR  25.24  (b)(12)  and  (d)(5)  (proposed 
December  11, 1979;  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cmnulatively  have  a 
significant  effect  on  the  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

List  of  SubjecU  in21  CFR  Parts  74,  n. 
12 

Color  additives,  Cosmetics,  Drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  706  (b),  (c), 
and  (d).  74  Stat  399-403  (21  U.S.C  376 
(b).  (c).  and  (d)))  and  the  Transitional 
Provisions  of  Color  Additive 
Amendments  of  1960  (Title  H,  Pub.  L  86- 
618.  sec.  203,  74  Stat.  404-407  (21  U.S.C 
376.  note));  and  under  authority 
delegated  to  the  Conunissioner  of  Food 
and  Drugs  (21  CFR  5.10  (formerly  5.1); 
see  46  FR  26052:  May  11, 1981).  Parts  74, 
61,  and  82  are  amended  as  follows: 

PARTS  74— LISTING  OF  COLOR 
ADDITIVES  SUBJECT  TO 
CERTIFICATION 

1.  Part  74  is  amended: 
a.  By  adding  new  f  74.1330  to  Subpart 
B.  to  read  as  follows: 

974.1330    D&CRedNaSa 

(a)  Identity.  (1)  The  color  additive 
D&C  Red  No.  30  is  principally  6-chloro- 
2-(6-chloro-4-methyl-3- 
oxobenzo[Z>]thien-2(3//)-ylidene)-4- 
methyl-benxo(Z7jthiophen-3(2«)-one 
(CAS  Reg.  No.  2379-74-0). 

(2)  Color  additive  mixtures  for  drug 
use  made  with  D&C  Red  No.  30  may 
contain  only  those  diluents  that  are 
suitable  and  that  are  listed  in  Part  73  of 
this  chapter  as  safe  for  use  in  color 
additive  mixtures  for  coloring  drugs. 

(b)  Specifications.  D&C  Red  No.  30 
shall  conform  to  the  following 
specifications  and  shall  be  free  from 
impurities  other  than  those  named  to  the 
extent  that  such  impurities  may  be 
avoided  by  current  good  manufacturing 
practice: 

Volatile  matter  (at  135*  C],  not  mora  than  S 

percent. 
Chlorides  and  sulfates  (calculated  as  sodium 

salts),  not  more  than  3  percent 
Matter  soiubie  in  aoetoiM.  not  more  than  ft 

percent 
ToUl  color,  not  less  than  M  percent 
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Lead  (as  Pb).  not  more  than  20  parta  per 

milUon. 
Arsenic  (as  As),  not  more  than  3  parts  per 

million. 
Mercury  (as  Hg],  not  more  than  1  part  per 

million. 

(c)  Uses  and  restrictions.  D&C  Red 
No.  30  may  be  safely  used  for  coloring 
drugs  generally  in  amounts  consistent 
with  current  good  manufacturing 
practice. 

(d)  Labeling.  The  label  of  the  color 
additive  and  any  mixtures  prepared 
therefrom  intended  solely  or  in  part  for 
coloring  purposes  shall  conform  to  the 
requirements  of  S  70.25  of  this  chapter. 

(e)  Certification.  All  batches  of  D&C 
Red  No.  30  shall  be  certified  in 
accordance  with  regulations  in  Part  80 
of  this  chapter. 

b.  By  adding  new  §  74.2330  to  Subpart 
C  to  read  as  follows: 

(74.2330    MCRadNaSO. 

(a)  Identity  and  specifications.  The 
color  additive  D&C  Red  No.  30  shall 
conform  in  identity  and  sptedlications  to 
Oie  requirements  of  {  74.1330  (aHl)  and 
(b). 

(b)  Uses  and  restrictions.  DftC  Red 
No.  30  may  be  safely  used  for  coloring 
cosmetics  generally  in  amounts 
consistent  with  current  good 
manufacturing  practice. 

(c)  Labeling  requirements.  The  label 
of  the  color  additive  shall  conform  to  the 
requirements  of  S  70.25  of  this  chapter. 

(d)  Certification.  All  batches  of  D&C 
Red  No.  30  shall  be  certified  in 
accordance  with  regulations  in  Part  80 
of  this  chapter. 

PART  81-OENERAL  SPECIFICATK)N8 
AND  GENERAL  RESTRICTIONS  FOR 
PROVISIONAL  COLOR  ADDITIVES 
FOR  USE  IN  FOODS,  DRtIGS,  AND 
COSMETICS 

2.  Part  81  is  amended: 

S81.1    [AuMixtod] 

a.  In  paragraph  (b)  of  S  81.1 
Provisional  lists  of  color  additives  by 
removing  the  entry  for  "VftC  Red  No. 
30." 

881.27    (Amendwl] 

b.  In  S  81.27  Conditions  of  provisional 
listing,  by  removing  the  entiy  for  D&C 
Red  No.  30  in  the  introductory  text  of 
paragraph  (c)  and  in  paragraphs  (c)(1) 
and  (d). 

PART  82— LISTING  OF  CERTIFIED 
PROVISIONALLY  LISTED  COLORS 
AND  SPEaFICATIONS 

3.  Part  82  is  amended  by  revising 
S  82.1330.  to  read  as  follows: 


SS2.1330    D&CRwINaSa 

The  color  additive  D&C  Red  No.  30 
shall  conform  in  identity  and 
specifications  to  the  requirements  of 
S  74.1330  (a)(1)  and  (b)  of  this  chapter. 

Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  June  24, 1982, 
file  with  the  Dockets  Management 
Branch  (address  above)  %vritten 
objections  thereto.  Objections  shall 
show  wherein  the  person  filing  will  be 
adversely  affected  by  the  regulation, 
specify  with  particularity  the  provisions 
of  the  regulation  deemed  objectionable, 
and  state  the  grounds  for  the  objections. 
Objections  shall  be  filed  in  accordance 
writh  the  requiremenU  of  21  CFR  71.30.  If 
a  hearing  is  requested,  the  objections 
shall  state  the  issues  for  the  hearing  and 
shall  be  supported  by  grounds  factually 
and  legally  sufficient  to  justify  the  relief 
sought,  and  shall  include  a  detailed 
description  and  analysis  of  the  factual 
informabon  intended  to  be  presented  in 
support  of  the  objections  in  the  event 
that  a  bearing  is  held.  Three  copies  of  all 
dociunents  shall  be  filed  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Effective  date.  This  regulation  shall 
become  effective  June  25, 1982,  except 
as  to  any  provisions  that  may  be  stayed 
by  the  £Uing  of  proper  objections.  Notice 
'of  the  filing  of  objections  or  lack  thereof 
will  be  announced  by  publication  in  the 
Federal  Register. 

(Sec.  706  (b).  [cl  and  (d).  74  SUL  399-403  (21 
U.S.C.  378  (b).  (c],  and  (d);  sea  203,  Pub.  L 
86-618.  74  StaL  404-407  (21  U.S.C.  376,  note]) 

Dated:  May  18, 1962. 
William  F.  Raodoiph. 
Acting  Associate  CommiMsionerfor 
Regulatory  Affairs. 

(FK  Doc  ia-l«)M  nied  S-2t-tt  Sstf  a4 
BHJJNO  CODE  41W-«1-«i 


21  CFR  Part  81 
[Docket  Na  76N-0366] 

Provisional  Usting  of  D&C  Red  No.  30; 
Postponement  of  Closing  Date 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  postponing  the 
closing  date  for  the  provisional  listing  of 
D&C  Red  No.  30  for  general  use  in  drugs 
and  cosmetics  excluding  use  in  the  area 
of  the  eye.  A  new  closing  date  for  D&C 


Red  No.  30  is  being  established  to 
provide  for  receipt  and  evaluation  of 
any  objections  submitted  in  response  to 
the  final  regulation  approving  the 
petition  for  the  listing  of  D&C  Red  No.  30 
for  this  use.  The  regulation  that  lists 
D&C  Red  No.  30  is  published  elsewhere 
in  this  issue  of  the  Federal  Register.  The 
new  closing  date  will  be  July  29. 1962. 

EFFECTIVE  DATE:  May  28, 1982. 
FOR  FURTHBI  INFORMATION  CONTACT: 
Andrew  D.  Laumbach.  Bureau  of  Foods 
(HFF-334).  Food  and  Drug 
Administration.  200  C  St  SW.. 
Washington.  DC  20204,  202-472-5e9a 
SUPPLEMENTARY  INFORMATION:  The 
current  closing  date  of  May  30, 1962.  for 
the  provisional  listing  of  D&C  Red  No.  30 
was  established  by  a  rale  pubUshed  in 
the  Federal  Register  of  March  27, 1961 
(46  FR 18958).  The  May  30. 1982  closing 
date  for  D&C  Red  No.  30  was 
established  to  provide  time  for 
determining  the  applicability  of  the 
statutory  standai-d  for  the  listing  of  color 
additives  to  the  results  of  scientific 
investigations  of  D&C  Red  No.  30. 

After  reviewing  and  evaluating  the 
data,  the  agency  has  concluded  that 
D&C  Red  No.  30  is  safe  for  that  use. 
Therefore,  elsewhere  in  this  issue  of  the 
Federal  Register.  FDA  is  pubUshing  a 
regulation  Siat  lists  D&C  Red  No.  3a 

The  regulation  set  forth  below  will 
postpone  the  May  30, 1982  closing  date 
for  the  provisional  Usting  of  that  color 
additive  until  July  29. 1982.  This 
postponement  will  provide  sufficient 
time  for  receipt  and  evaluation  of 
comments  or  objections  submitted  in 
response  to  the  regulation  that  lists  D&C 
Red  No.  30  for  general  use  in  drugs  and 
cosmetics,  excluding  use  in  the  area  of  ' 
the  eye. 

Because  of  the  shortness  of  time  until 
the  May  3a  1982  closing  date,  FDA 
concludes  that  notice  and  pubUc 
procedure  on  this  regulation  are 
impracticable.  Moreover,  good  cause 
exists  for  issuing  this  postponement  as  a 
final  rule,  because  the  agency  has 
concluded  that  D&C  Red  No.  30  is  safe 
for  its  intended  use  under  the  Color 
Additive  Amendments  of  I960.  This 
regulation  will  permit  the  uninterrupted 
use  of  this  color  additive  until  July  29. 
1982.  To  prevent  any  interruption  in  the 
provisional  listings  of  D&C  Red  No.  3a 
and  in  accordance  with  5  U.S.C.  553(d) 
(1)  and  (3),  this  regulation  is  being  made 
effective  on  May  3a  1982. 

List  of  SubjecU  in  21  CFR  Part  81 

Color  additives,  Cosmetics,  Drugs. 

Therefore,  under  the  Transitional 
Provisions  of  the  Color  Amendments  of 
1960  to  the  Federal  Food,  Drug,  and 
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Cosmetic  Act  (Title  n.  Pub.  L  86-618, 
sec.  203.  74  Stat.  404-407  (21  U.S.C.  378 
note])  and  under  authority  delegated  to 
the  Commissioner  of  Food  and  Drugs  (21 
CFR  5.10  (formerly  5.1;  see  46  FR  28052; 
May  11, 1961)).  Part  81  is  amended  in 
5  81.1  Provisional  list  of  color  additives. 
by  revising  the  closing  date  for  "D&C 
Red  No.  30"  in  paragraph  (b)  to  read 
"July  29. 1982." 

Effective  date.  This  regulation  is 
effective  May  28, 1982. 

(Sec.  203.  74  Stat  404-407  (21  U.S.C  378 
note]) 

Dated:  May  la  1982. 
WilUam  F.  Randolph. 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

[FR  Doc  82-14070  Piled  5-24-62;  a:4S  am] 
MLUNO  CODE  4KO-01-H 


21  CFR  Part  175 
[Docket  Na  81F-0309] 

Indirect  Food  Additives:  Adhesive 
Coatings  and  Components;  Polyamide 
Coatings  for  Polypropylene  Rim 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  polyamide  resins  derived 
from  dimerized  vegetable  oil  or  tall  oil 
acids,  azelaic  acid,  ethylenediamine, 
and  piperazine  as  the  basic  resin  in 
coatings  for  polypropylene  fUm  in 
contact  with  food.  This  action  is  being 
taken  in  response  to  a  petition  Rled  by 
Union  Camp  Corp..  Chemical  Division. 
date:  Effective  May  25. 1982. 
Aoomss:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration,  Rm. 
4-«2,  5600  Fishers  Lane,  Rockville.  MD 
20857. 

FOR  FURTHER  INPORMATKM  CONTACT: 

Patricia  J.  McLaughlin.  Bureau  of  Foods 
{HFF-334],  Food  and  Drug 
Administration,  200  C  St.  SW.. 
Washington.  DC  20204.  202-472-5690. 
tUPPUMENTARY  INFORMATION:  In  a 
notice  published  in  the  Federal  Register 
of  November  10. 1981  (46  FR  55564).  FDA 
announced  that  a  petition  (FAP  863384) 
had  been  filed  by  Union  Camp  Corp.. 
Chemical  Division.  P.O.  Box  2668, 
Savannah.  GA  3140Z  proposing  that  the 
food  additive  regulations  be  amended  to 
provide  for  the  safe  use  of  polyamide 
resins  derived  from  dimerized  vegetable 
oil  acids,  azelaic  acid,  ethylenediamine, 
and  piperazine  as  the  basic  resin  in 
coatings  for  polypropylene  film  in 


contact  with  food.  Dimerized  taU  oU 
acids  are  included. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe  and  that  S  175.320 
(21  CFR  175.320)  should  be  amended  as 
set  forth  below.  In  accordance  with 
§  171.1(h)  (21  CFR  171.1(h)).  the  petition 
and  the  documents  that  FDA  considered 
and  relied  upon  in  reaching  its  decision 
to  approve  the  petition  are  available  for 
inspection  at  the  Bureau  of  Foods 
(address  above)  by  appointment  with 
the  information  contact  person  listed 
above.  As  provided  in  S  171.1(h)(2).  the 
agency  will  delete  from  the  documents 
any  qiaterials  that  are  not  available  for 
public  disclosure  before  making  the 
docimients  available  for  inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action  and  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  175 

Adhesives.  Food  additives.  Food 
packaging. 

PART  175— INDIRECT  FOOD 
ADDITIVES:  ADHESIVE  COATINGS 
AND  COMPONENTS 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201  (s). 
409.  72  Stat  1784-1788  as  amended  (21 
U.S.C.  321(s).  348))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10  (formerly  5.1;  see 
46  FR  26052:  May  11, 1981]),  Part  175  is 
amended  in  (  175.320(b)(3)(i)  by 
alphabetically  inserting  a  new  item  in 
the  list  of  substances  to  read  as  follows: 

8  17SJ20    Resinous  and  potymerte 
eoathtga  for  polyolefin  Alms. 

•        •        •        •        • 

(3)  •  *  • 


LM  o(  fubdmcM 


UM  0)  autxtanoM 


Poty«nW«  ratfew  (CAS   Rag.   No.    For  um  only  m 
Wl3»-70-e).  M  •<•  DMlc  rwm,       ooMkigi  lor 


■mi  oonlMl  food  al 
lafflparaiufaa  not  lo 


Azetalc  acU  (CAS  Reg.  Na 
123-99-8)  In  an  amount  ml 
to  axcead  3.7  parcam  by 
«MlgM  ol  ttw  potyarride  resin. 

Ettiylanadtaniina  (CAS  Rag.  Na 
107-15-3). 

PIparaAia  (CAS  Reg.  No.  110- 
85-0)  ki  an  amount  not  to 
axcaad  6.4  panxnt  by  vraighl 
d  ttia  polyamida  raain. 


Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  June  24. 1982 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event  that 
a  hearing  is  held:  failure  to  include  such 
a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  diis 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Effective  date.  This  regulation  shall 
become  effective  May  25, 1982. 

(Sees.  201(s).  409.  72  Stat.  1784-1788  as 
amended  (21  U.S.C.  321(8).  346] 

Dated:  April  20, 1982. 
WUliam  F.  Randolph, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs 

(FR  Doc.  (a-l40es  FUad  5-24.82: 8:48  am] 
MtUNQ  CODi  41W41HI 
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[Docket  No.  81F-0170] 

Indirect  Food  Additives:  Adjuvants, 
Production  Akts.  and  Sanmzers; 
Antioxidants  and  or  Stabilizers  for 
Polymers 

AOmcv:  Food  and  Drug  Administration. 
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action:  Pinal  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  2.2'-ethylidenebi8[4.6-di- 
terf-butylphenol)  as  an  antioxidant  and/ 
or  stabilizer  in  certain  polymers  in 
contact  with  food.  This  action  is  being 
taken  in  response  to  a  petition  filed  by 
Schenectady  Chemicals,  Inc. 

dates:  Effective  May  25, 1982; 
objections  by  June  24, 1982. 

ADDRESS:  Written  objections  to  the 
Dockets  Management  Branch  (HFA- 
305],  Food  and  Drug  Administration.  Rm. 
4-62.  5600  Fishers  Lane.  Rockville.  MD 
20857. 

FOR  RNtntER  INFORMATION  CONTACT 

Patricia  J.  McLaughlin,  Bureau  of  Poods 
(HFF-334).  Food  and  Drug 
Administration.  200  C  St  SW.. 
Washington,  DC  20204.  202-472-569a 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  published  in  the  Federal  Register 
of  June  30, 1981  (46  PR  33637),  FDA 
announced  that  a  petition  (PAP  183559) 
had  been  filed  by  Schenectady 
Chemicals,  Inc.,  P.O.  Box  1046. 


Schenectady,  NY  12301,  proposing  that 
S  178.2010  (21  CPR  178.2010)  be 
amended  to  provide  for  the  safe  use  of 
2,2'-ethylidenebi8(4,6-di-tert- 
butylphenol)  as  an  antioxidant  and/or 
stabilizer  for  polymers  in  contact  with 
food. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material  and 
concludes  that  the  proposed  food 
additive  use  is  safe  and  that  the 
regulations  should  be  amended  as  set 
forth  below.  In  accordance  with 
S  171.1(h)  (21  CFR  171.1(h)).  the  petition 
and  the  documents  that  PDA  considered 
and  reUed  upon  in  reaching  its  decision 
to  approve  the  petition  are  available  for 
inspection  at  the  Bureau  of  Foods 
(address  above)  by  appointment  with 
the  information  contact  person  listed 
above.  As  provided  in  S  171.1(h)(2),  the 
agency  will  remove  from  the  documents 
any  materials  that  are  not  available  for 
public  disclosure  before  making  the 
docimients  available  for  inspection. 

Tlie  agency  has  considereid  the 
potential  environmental  effects  of  this 
action  and  has  concluded  that  the  action 
will  not  have  a  significant  impact  on  the 
human  environment  and  that  an 


environmental  impact  statement  is  not 
required.  The  agency's  Ending  of  no 
sig^iificant  impact  and  the  evidence 
supporting  that  finding  may  be  seen  in 
the  Dockets  Management  Branch 
(address  above),  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  171 

Food  additives.  Pood  packaging 
Sanitizing  solutions. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sees.  201(s). 
409,  72  StaL  1784-1788  as  amended  (21 
U.S.C.  321(s).  346))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10  (formerly  5.1;  see 
46  PR  26052;  May  11, 1981)),  Part  176  is 
amended  in  S  178.2010(b]  by 
alphabetically  inserting  a  new  item  in 
the  list  of  substances  to  read  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 


§178.2010    AntioxMMts  and/or 
for  poiyinw'Sa 


(bj* 


SubrtanoM 


bulyMwngQ     (CAS     Ra». 
Na  3S958-30-4). 


Foruaaonlie 

1.  At  tBMli  IM  IB  (KOMd  0.1  percam  Or  »aV«  ol  oMki  potytMra  oonpiytng  «Mh  1 177.1520(0  of  Ms  ohapMr.  dam  1.1,  1.2,  1  Ji,  ai.  or  X2  (<4«ra  ti* 
pOkftnen  ooinplyinQ  wIVt  tanis  3.1  tnS  3.2  conliin  prinvrfiy  poi|(VMf  icilto  (torttwl  Irmi  piQpylans). 

2.  At  levels  not  to  exceed  0  05  pmcm*  by  «ni^  ol  oMn  palynwi*  oompiytne  «M<  1 177.1520(c)  ol  ttw  dapMi.  tan  2.1,  U.  or  M  Tlw  SnMwd  >Bl>iiil  ■• 
to  be  used  only  under  condWona  ol  un  B  t«M^  H  Sawrtirt  in  MMa  2  ol  1 178.17D(c)  ol  tH  chapter. 

S.  At  lawali  Mt  ta  ■icii<  (LOTS  paroarH  by  «at|^  at  otata  pal|mara  complvlng  ta0i  f  177.1S2(>(0  ol  Ma  chaplar,  ilam  21.  2.2.  or  Z3  Mtrnn  tw  Ommti  ot 
•ach  ol  tiaaa  polyan  la  not  laaa  San  CM  g/oc)  and  aam  11  or  S.2  (wtiaia  each  at  Vwaa  polymra  coiMina  primarty  polymer  unMs  derived  (ram  ot<i*Bnai 

4.  At  lavala  not  Is  avaad  0.06  paroeni  by  maV*  at  aMki  pdymara  oomplying  aHti  1 177.1S20((4  ot  iNa  chaplar.  Ham  3.3.  3.4.  3.5.  or  4. 

8.  At  iMMla  Ml  to  ■coaad  0.1  paroani  by  wal^  ol  athylawi  vkiyl  aoatMa  ciopot|[»nar»  ooraplying  wWi  1 177.1360  of  Ma  ehopMr  and  under  cenOlona  at  uaa  C 
throui^  Q  daaolbad  In  Mtato  2  ol  1 17S.170(c)  at  Ma  ctioplar. 

8.  Al  lavela  not  to  aacaad  0.1  peroani  by  aali^  ot  il0d  or  aaiatli^  potyMnyl  dtaMa  and  under  cowlltowa  at  «■•  8  mnufi  H  daaCTttI  ki  Mia  2  at 
I  I7«.l70(ct  at  Ma  chMat. 


Any  person  who  will  be  adversely 
affected  by  the  foregoing  regulation  may 
at  any  time  on  or  before  June  24, 1982 
submit  to  the  Dockets  Management 
Branch  (address  above),  written 
objections  thereto  and  may  make  a 
written  request  for  a  public  hearing  on 
the  stated  objections.  Each  objection 
shall  be  separately  numbered  and  each 
numbered  objection  shall  specify  with 
particularity  the  provision  of  the 
regulation  to  which  objection  is  made. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state;  failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing^is  requested  shall 
include  a, detailed  deacaiption  and 


analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  die  objection  in  the  event  that 
a  hearing  is  held;  failure  to  include  such 
a  description  and  analysis  for  any 
particidar  objection  shall  constitute  a 
waiver  of  the  rig^t  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
regulation.  Received  objections  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  throu^  Friday. 

Effective  data.  This  regulation  shall 
become  effective  May  25, 1982. 

(Sees.  201(8),  409.  72  Stat  1784-1788  as  < 
amended  (21  U.&C  321(s).  348)) 


Dated:  May  la  1982. 
Y/mam  F.  BiitiD^. 

Acting  Associate  Commissioner  for 
Regulatory  Affcura. 

in  Doc  U-IIOn  nied  (.«*.«  Mt  ai^ 
BMXMO  COM  41«».tVM 


21  CFR  Parts  498, 440, 442. 444.  and 
446 

[Docket  Na  82H-0136] 

AntMotlc  Drugs;  Updating  and 
Tactmical  Ctiangas 

AOCNCv:  Pood  and  Di^  Administretion. 
ACTION:  Final  rule. 
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summary:  The  Food  and  Dnig 
Administration  (FDA)  is  amending  the 
antibiotic  regulations  by  updating  and 
by  making  noncontroversial  technical 
changes  in  the  regulations  providing  for 
the  certiHcation  of  certain  antibiotic  and 
antibiotic-containing  drugs  for  human 
use.  These  changes  will  result  in  more 
accuirate  and  usable  regulations  that 
reflect  current  certification  practices. 

DATES:  Effective  May  25, 1982; 
comments,  notice  of  participation,  and 
request  for  hearing  by  June  24, 1982; 
data,  information,  and  analyses  to 
justify  a  hearing  by  July  26, 1982. 
AOORESS:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

PCM  FURTHER  INFORMATION  CONTACT: 

Joan  Eckert,  Bureau  of  Drugs  (HFD-140), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
443-4290. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
amending  the  antibiotic  drug  regulations 
by  updating  and  by  making  minor 
noncontroversial  technical  changes  in 
several  antibiotic  drug  regulations  that 
provide  for  certification  of  antibiotic 
and  antibiotic-containing  drugs  intended 
for  human  use.  To  aid  in  understanding 
the  types  of  changes  included  in  this 
document,  the  changes  have  been 
grouped  into  two  general  classes  for 
discussion  in  this  preamble:  updating 
and  technical  changes. 

Updating        ^    . 

1.  In  S  436.102.  paragraphs  (b)  (18)  and 
(b)  (20)  through  (29)  are  removed  and 
reserved.  These  paragraphs  contain 
descriptions  of  media  that  are  no  longer 
used  in  any  test  methods  currently 
performed  in  FDA's  laboratories. 

2.  In  S  436.103(a),  the  table  is  amended 
as  follows: 

a.  Test  organisms  M.  N.  P.  Q,  R,  S.  and 
U  are  removed.  These  test  organisms  are 
no  longer  used  in  any  test  methods 
ciurently  performed  in  FDA's 
laboratories. 

b.  Medium  28  listed  in  the  second  and 
third  columns  for  test  organism  V  is 
replaced  with  medium  1.  Medium  1  is 
actually  used  in  preparing  this  test 
organism. 

c.  The  words  oleandomycin  and 
triacetyloleandomycin  are  removed  from 
footnote"l".  This  dilution  factor  is  no 
longer  used  for  these  antibiotic  drugs. 

3.  In  S  436.103,  paragraph  (b)(4]  is 
removed  and  rescued.  This  paragraph 


describes  a  method  for  a  preparation  of 
a  suspension  of  a  test  organism  that  is 
no  longer  being  used  in  any  test 
methods  performed  in  FDA's 
laboratories. 

4.  In  S  436.105  (a)  and  (b),  the  items 
chloramphenicol,  cycloserine, 
griseofulvin,  and  troleandomycin  are 
removed  &om  the  tables,  Wherever  they 
appear.  The  test  method  under  this 
section  is  no  longer  used  for  these  drugs. 

5.  In  9  436.10e(b),  a  "Note"  is  added 
immediately  before  the  table  to  provide 
for  testing  smaller  volumes  of  material 
in  the  microbacterial  turbidimetric 
assay. 

6.  In  9  446.542(b)(2)(li),  the  last 
sentence  is  revised  to  prevent  injection 
of  the  entire  filtrate  of  a  meclocycline 
sample  solution  into  the  chromatograph. 

Technical  Changes 

1.  In  9  436.105(b),  footnote  "7"  is 
added  at  the  end  of  the  table  and  a 
superior  figure  reference  "7"  is  added  to 
"Not  dried"  in  the  second  column  of  the 
table  for  the  item  sisomicin.  Because  of 
the  loss  of  potency  of  sisomicin  on 
drying,  It  is  necessary  to  take  two 
portions  of  the  standard  to  complete  the 
assay.  One  portion  is  used  for  the 
determination  of  moisture  and  the  other 
portion  is  used  for  the  determination  of 
potency. 

2.  In  1 44a241(a](l].  the  pH  range  for 
nafdllln  sodium  monohydrate  for 
Injection  (5.0  to  6.0)  is  revised  to  read  6.0 
to  8.5.  The  quality  of  the  prodoct  hat 
improved  resulting  In  ■  higher  pR 

3.  In  9  442.104b(a)(l),  the  upper  pH 
limit  for  cefaclor  monohydrate  for  oral 
suspension  is  raised  from  4.5  to  5.0.  The 
sole  manufactiu^r  has  submitted 
adequate  stability  data  to  support  the 
higher  limit. 

4.  In  9  444.342b(b)(l)(U).  the  use  of 
thloglycolic  acid  is  removed  from  the 
polymyxin  potency  assay  for  neomycin 
sulfate-polymyxin  B  sulfa  te-gramicidin 
ophthalmic  solution.  FDA's  laboratory, 
the  National  center  for  Antibiotics 
Analysis,  has  determined  that  it  is  not 
necessary  for  the  accuracy  of  the  assay. 

The  agency  has  determined  pursuant 
to  21  CFR  25.24[b)(22)  (proposed 
December  11. 1979;  44  FR  71742)  that  this 
action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  impact  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 


List  of  Subjects  in  21  CFR 

Part  436 

Antibiotics. 
Part  440 

Antibiotics,  penicillin. 
Part  442 

Antibiotics,  cepha. 
Part  444 

Antibiotics,  oligosaccharide. 
Part  446 

Antibiotics,  tetracycline. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sees.  507,701  (f) 
and  (g),  52  Stat.  1055-1056  as  amended. 
59  Stat.  463  as  amended  (21  U.S.C.  357. 
371  (f)  and  (g)))  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10  (formerly  5.1;  see 
46  FR  26052;  May  11. 1981)),  Parts  436. 
440,  442.  444.  and  446  are  amended  as 
follows: 

PART  436— TESTS  AND  METHODS  OF 
ASSAY  OF  ANTIBIOTIC  AND 
ANTIBIOTIC-CONTAINING  DRUGS 

1.  Part  436  is  amended  as  follows: 

9436.102  [Amended] 

a.  In  9  436.103    Culture  media  by 
removing  and  reserving  paragraph  (b) 
(18).  (20),  (21),  (22),  (23).  (24).  (25).  (26). 
(27).  (28).  and  (29). 

9436.103  [Amended] 

b.  In  9  436.103    Test  organisms,  the 
table  in  paragraph  (a)  is  amended  by 
removing  test  organisms  M,  N,  P,  Q,  R.  S, 
and  U.  by  changing  "28"  to  "1"  in  the 
second  and  third  columns  for  test 
organism  V.  by  removing 
"oleandomycin."  and  "or 
triacetyloleandomycin."  from  footnote 
"1".  and  by  removing  and  reserving 
paragraph  (b)(4). 

c.  In  9  436.105.  the  table  in  paragraph 
(a)  is  amended  by  removing  the  items 
"chloramphenicol."  "cycloserine." 
"griseofulvin,"  and  "troleandomycin," 
the  table  in  paragraph  (b)  is  amended  by 
removing  the  items  "chloramphenicol." 
"cycloserine."  and  "griseofulvin."  and 
by  revising  the  item  "sisomicin."  to  read 
as  follows: 

9436.105    Mtcrobtologlcel  agar  diffuelon 


tb) 
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Working  itandard  slock  lofeilion* 


AnIUoiie 


Drying  condtiorw 
InMitnad  number  as 
isMd  in  (436.200) 


Initial 
•oivsnl 


CMueM 

(sokition 

number  is 

listed  in 

1436.101(a)) 


Final 
conoerv 

•ration       Storage 
unilsar         lime 


Standard  response  ine 
oxKentrations 


per 

mWiler 
(m«- 


oration 
(days) 


Oiuent 


Final  ooncentratiorv, 
units  or  mcragrams 
o(  antbiotic  activity 


SIsomcin  ....... 


rMitiad' 


14 


0.064.  0.080.  0.100. 
0.12S.  and  0.156 


'WorWrtg  starxlard  shoUd  be  stored  below  minus  20*  C  under  an  atmoaphers  of  nilrogaa  Siaornicin  la  hygroaoopic  artd  care 
alVxAl  be  exemsed  dunr^  «veigriir>g. 

'Weigh  a  separate  portion  or  the  working  standard  and  determirw  Itie  toes  on  drying  by  the  mettiod  descrtied  in 
(  436.200(0)  o«  this  ciaptar.  Use  tl«s  value  to  dstenrane  ttte  anhydrous  content  o<  Ihe  working  standard. 


S  436.106    [Amended] 

d.  In  8  436.106    Microbiological 
turbidimetric  assay,  paragraph  (b)  is 
amended  by  adding  Ihe  following  Note 
immediately  before  the  table: 

Note. — ^The  amount  of  working  standard 
and  sample  solutions  may  be  reduced  as  long 
as  all  other  solutions  used  are  reduced 
proportionately. 

PART  440-PENICiLLIN  ANTIBIOTIC 
DRUGS 

2.  Part  440  is  amended  in 
S  440.241(a)(l]  by  revising  the  seventh 
sentence,  to  read  as  follows: 

§440.214    Nafctdin  sodhim  monohydrate 
f or  bijection. 

(a)  •  •  • 

(1)  *  *  *  When  reconstituted  as 
directed  in  the  labeling,  the  pH  is  not 
less  than  6.0  and  not  more  than 
8.5.  *  *  • 


PART  442-CEPHA  ANTIBIOTIC 
DRUGS 

3.  Part  442  is  amended  in 
S  442.104b(a)(l)  by  revising  the  fifth 
sentence,  to  read  as  follows: 

1442.1046   Cefaclor  monotiydrtte  for  oral 


(a)  •  *  * 

(1)  *  *  *  When  reconstituted  as 
directed  in  the  labeling,  its  pH  is  not  less 
dian  2.5  and  not  more  than  5.0.  *  *  * 


FART  444-OUQOSACCHARIDE 
ANTIBIOTIC  DRUGS 

1444.342b    [Amended] 

4.  Part  444  is  amended  in  9  444.342b 
Neomycin  sulfate-polymyxin  B  sulfate- 
gramicidin  ophthalmic  tolution  in 
paragraph  (b)(l)(ii]  by  removing  the 
third  sentence. 


PART  446— TETRACYCUNE 
ANTIBIOTIC  DRUGS 

5.  Part  446  is  amended  in 
S  446.542(b)(2](ii)  by  revising  the  last 
sentence,  to  read  as  follows: 

§446.542    MedocycHne  suif osaHcytate. 
cream. 

*        *        •        •        • 

(2)  *  *  * 

(ii)  *  *  *  Inject  the  filtrate  onto  the 
column  as  described  in  9  436.329(e)  of 
this  chapter. 

These  amendments  institute  changes 
that  are  corrective,  editorial  or  of  a 
minor  substantive  nature.  Because  the 
amendments  are  not  controversial  and 
because  when  effective  they  provide 
notice  of  accepted  standards,  FDA  finds 
that  notice,  public  procedure,  and 
delayed  effective  date  are  uimecessary 
and  not  in  the  public  interest.  The 
amendments,  therefore,  are  effective 
May  25, 1982.  However,  interested 
persons  may.  on  or  before  June  24. 1982, 
submit  written  comments  on  this 
regulation  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  conunents  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.QL.  Monday 
through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file 
objections  to  it  and  request  a  hearing. 
Reasonable  grounds  for  the  hearing 
must  be  shown.  Any  person  who 
decides  to  seek  a  hearing  must  file  (1)  on 
or  before  June  24, 1982,  a  written  notice 
of  participation  and  request  for  hearing, 
and  (2)  on  or  before  July  28, 1982.  the 
data,  information,  and  analyses  on 
which  the  person  relies  to  justify  a 
hearing,  as  specified  in  21 CFR  430.2a  A 


request  for  a  hearing  may  not  rest  upon 
mere  allegations  or  denials,  but  must  set 
forth  specific  facts  showing  that  there  is 
a  genuine  and  substantial  issue  of  fact 
that  requires  a  hearing.  If  it  conclusively 
appears  bom  the  face  of  the  data, 
information,  and  factual  analyses  in  the 
request  for  hearing  that  no  genuine  and 
substantial  issue  of  fact  precludes  the 
action  taken  by  this  order,  or  if  a  request 
for  hearing  is  not  made  in  the  required 
format  or  with  the  required  analyses,  the 
Commissioner  of  Food  and  Drugs  «nll 
enter  summary  judgment  against  the 
per8on(s)  who  request(s)  the  hearing, 
making  findings  and  conclusions  and 
denying  a  hearing.  All  submissions  must 
be  filed  in  three  copies,  identified  with 
the  docket  number  appearing  in  the 
heading  of  tliis  order,  and  filed  with  the 
Dockets  Management  Branch. 

The  procedures  and  requirements 
governing  this  order,  a  notice  of 
participation  and  request  for  hearing,  a 
submission  of  data,  information,  and 
analyses  to  justify  a  hearing,  other 
comments,  and  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  430.2a 

All  submissions  under  this  order, 
except  for  data  and  information 
prohibited  bom  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905.  may  be 
seen  in  the  Dockets  Management 
Branch,  between  9  a.m.  and  4  pan., 
Monday  tlutiugh  Friday. 

Effective  date:  This  regulation  shall  be 
effective  May  25, 1962. 

(Sees.  507.  701  (f)  and  (g).  52  SUL  1055-1056 
as  amended,  59  Stat  463  as  amended  (21 
U5.C  357.  371  (f)  and  [g])] 

Dated:  May  18. 1962. 
|amet  C  Monison. 

Acting  Assistant  Director  for  Regulatory 
Affairs. 

(FR  Ooc.  81-14140  TOad  S-M-iK  MB  aa] 
MUJNQ  COOC  4M»«t-ll 


21  CFR  Part  520 

Oral  Dosagt  Form  Htm  Anhnal  Drug* 
iMt  Sub|«ct  to  Cartfflcation; 
DiethylcarlMHnazine  Citrato  Chowable 
Tablets 

aqency:  Food  and  Drug  Administration. 
.ACTKW:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
appUcation  (NADA)  filed  by  Beecham 
Laboratories,  providing  for  safe  and 
effective  use  of  diethylcarbamazine 
citrate  chewable  tablets  for  prevention 
of  heartworm  disease  and  as  an  aid  in 
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the  treatment  of  ascarid  infections  in 
dogs. 

EFFECTIVE  DATE:  May  25, 1982. 

FOR  FURTHER  INFORMATION  CONTACT 

Bob  G.  Griffith,  Bureau  of  Veterinary 
Medicine  (HFV-112),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Roclcville,  MD  20657,  301-443-3430. 
SUPPLEMENTARY  information:  Beecham 
Laboratories,  Division  of  Beecham,  Inc.. 
Bristol,  TN  37620,  filed  NADA  128-517 
providing  for  use  of  60-,  120-,  and  180- 
milligram  (mg)  diethylcarbamazine 
citrate  chewable  tablets  for  prevention 
of  heartworm  disease  in  dogs  caused  by 
Dirofilaria  immitis,  and  as  an  aid  in  the 
treatment  of  ascarid  (Toxocara  cam's, 
and  Toxascaris  leonina)  infections  in 
dogs. 

Hie  product  is  similar  to  another 
tablet  that  was  the  subject  of  a  National 
Academy  of  Sciences/National 
Research  Council  (NAS/NRC)  review 
which  was  published  in  the  Federal 
Register  of  January  8. 1969  (34  FR  275). 
The  NAS/NRC  review  stated,  and  die 
agency  concurred,  that 
diethylcarbamazine  is  probably  not 
effective  as  a  treatment  against 
filariasis,  that  more  information  is 
needed  regarding  the  dosage  level  to 
support  claims  for  prevention  of 
filariasis,  and  that  the  drug  is  effective 
as  an  aid  in  the  treatment  of  ascarid 
infections  in  dogs  and  cats  when 
administered  at  25  to  50  mg  per  pound  of 
body  weight  as  a  single  dose  with  a 
repeat  dose  given  after  10  to  20  days. 
Sponsors  of  NADA's  for  products  which ' 
did  not  reflect  the  conclusions  of  the 
notice  were  required  to  update  their 
applications  by  submitting  revised 
labeling  or  adequate  documentation  to 
support  the  labeling  used.  Those 
sponsors  whose  NADA's  satisfied  the 
requirements  of  Uie  NAS/NRC  notice  or 
were  found  equivalent  to  the  NAS/NRC 
reviewed  products  are  codified  in  the 
regulations  in  21  CFR  520.620  and 
520.622. 

A  NAS/NRC  review  of  another 
dosage  form,  diethylcarbamazine 
medicated  premix.  was  pubUshed  in  the 
Federal  Register  of  June  16, 1970  (35  FR 
9869).  The  review  concluded  that  Uie 
product  is  probably  effective,  and  the 
agency  concluded  that  it  is  effective,  as 
an  aid  in  the  prevention  and  elimination 
of  large  roundworms  (ascarids)  in  dogs 
when  given  as  directed.  The  review 
established  the  effectiveness  of  the  drug 
for  use  in  prevention  of  ascarid 
infections. 

Beecham  Laboratories  submitted  data 
from  a  conti-oiled  artificial  challenge 
study,  a  palatability  study,  and  reprints 
from  published  scientific  literature  to 
demonstrate  that  diethylcarbamazine  is 


safe  and  elective  for  use,  as  labeled,  in 
prevention  of  heartworm  disease.  The 
agency  granted  a  waiver  from  the 
requirements  of  21  CFR  514.111(a)(5)(ii) 
for  further  studies  to  provide  substantial 
evidence  of  effectiveness  for  that  claim. 
The  claims  for  control  and  treatment  of 
ascarid  infections  are  approved  on  the 
basis  of  the  NAS/NRC  reviews.  The 
NADA  is  approved  and  the  regulations 
are  amended  to  reflect  the  approval. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  \  514.11(e](2)(ii)  (21 
CFR  514.11(e)(2](ii}),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  Rm.  4-62.  5600  Fishers 
Lane,  Rockville,  MD  20857,  fi-om  9  a.m. 
to  4  p.m.,  Monday  through  Friday. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i]  (proposed  December  11, 
1979;  44  FR  71742)  tiiat  tiiis  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  impact 
on  the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C.  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

List  of  Subiects  in  21  CFR  Part  520 

Animal  drugs,  oral  use. 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TO  CERTIFICATION 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360(i))]  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  26052;  May  11, 
1981))  and  redelegated  to  the  Bureau  of 
Veterinary  Medicine  (21  CFR  Part  5.83), 
Part  520  is  amended  in  §  520.622c  by 
adding  new  paragraph  (b)(7)  to  read  as 
follows: 

«"0"ac    D»ethytart«nMlo»cHr«« 

chewabto  tabtett. 

•        •        •       •       « 

(b)  •  *  • 

(7)  For  000029  use  of  60-,  120-,  or  180- 
nnlhgram  tablets  as  in  paragraph 
(c)(2)(ii)  of  this  section 
♦        .        . 

Effective  date:  May  25. 1982. 
(Sec  512(1).  82  Stat  347  (21  U.S.C  3eOb(i))) 


Dated:  May  18, 1982. 
Gerald  B.  Guest, 

Acting  Director,  Bureau  of  Veterinary 
Medicine. 

(FR  Doc  az-MOee  Filed  5-24-82:  S:49  amj 
MLUNQ  CODE  41M>-01-M 


21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs 
not  Subject  to  Certification; 
Levamisole  Hydrochloride  Paste 

AQENCV:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  is  amending  die  animal 
drug  regulations  to  reflect  approval  of  a 
new  animal  drug  application  (NADA) 
filed  for  Cyanamid  Agricultural  de 
Puerto  Rico,  Inc.,  providing  for  safe  and 
effective  use  of  levamisole 
hydrochloride  paste  in  catde  for  treating 
nematode  infections. 

effective  date:  May  25, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  D.  Price,  Bureau  of  Veterinary 
Medicine  (HFV-123).  Food  and  Drug 
Administi-ation,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-443-3442. 
SUPPLEMEI^ARY  INFORMATION: 
Cyanamid  Agricultural  de  Puerto  Rico. 
Inc.  (CAPRI).  Manati,  PR  00701,  is  Uie 
sponsor  of  an  NADA  (126-237)  filed  on 
its  behalf  by  American  Cyanamid  Co. 
The  application  provides  for  use  of 
levamisole  hydrochloride  paste  in  cattle 
for  treating  infections  of  stomach 
worms,  Intestinal  worms,  and  lung 
worms.  Approval  is  based  on  data 
contained  in  NADA's  39-356,  39-357. 
and  44-015  and  on  well-controlled 
studies  with  this  new  oral  dosage  form. 
The  NADA  is  approved,  and  the 
regulations  are  amended  to  provide  for 
use  of  the  new  dosage  form. 

Under  the  Bureau  of  Veterinary 
Medicine's  supplemental  approval 
policy  of  (42  FR  64367;  December  23, 
1977),  approval  of  this  NADA  has  been 
treated  as  would  the  approval  of  a 
Category  II  supplement  and  did  not 
require  reevaluation  of  the  safety  and 
effectiveness  data  in  related  NADA's 
39-356.  39-357.  and  44-015. 

The  Bureau  of  Veterinary  Medicine 
has  carefully  considered  the  potential 
environmental  effects  of  this  action  and 
has  concluded  that  the  action  will  not 
have  a  significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  therefore  will  not  be 
prepared.  The  Bureau's  finding  of  no 
significant  impact  and  the  evidence 
supporting  this  finding,  contained  in  a 
statement  of  exemption  (pursuant  to  21 
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CFR  25.1  (n(l)(iii)).  may  be  seen  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-«2,  5600  Fishers  Lane.  Rockville,  MD 
20857,  between  0  a.m.  and  4  pan., 
Monday  through  Friday. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above),  from  9  a.m.  to  4  pjn., 
Monday  through  Friday. 

This  action  is  governed  by  the 
provisions  of  5  U.S.C  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs,  oral  use. 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS  NOT  SUBJECT 
TOCERTIHCATION 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec.  512(i),  82 
Stat.  347  (21  U.S.C.  360b(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formeriy  5.1;  see  46  FR  26052;  May  11. 
1981))  and  redelegated  to  the  Bureau  of 
Veterinary  Medicine  (21  CFR  5.83).  Part 
520  is  amended  by  adding  new 
fi  520.1242f  to  read  as  follows: 

t52ai242f    L*vamlM>l«  hydroOiioride 
paste. 

(a)  Specifications.  The  drug  is  a  paste 
containing  11.5  percent  levamisole 
hydrochloride. 

(b)  Sponsor.  See  No.  043781  in 
I  510.600(c)  of  this  chapter. 

(c)  Related  tolerances.  See  §  556.350 
of  this  chapter. 

(d)  Conditions  of  use.  It  is  used  in 
cattle  as  follows: 

(1)  Amount  Eight  milligrams  of 
levamisole  hydrochloride  per  kilogram 
of  body  weight,  as  a  single  oral  dose. 

(2)  Indications  for  use.  Anthelmintic 
effective  against  the  following  nematode 
infections:  Stomach  worms 
[Haemonchus,  Trichostrongylus, 
Ostertagia),  intestinal  worms 
[Trichostrongylus,  Cooperia, 
Nematodirus,  Bunostomum, 
Oesophagostomum),  and  lungworms 
{Dictyocaulus]. 

(3)  Limitations.  Conditions  of  constant 
helminth  exposure  may  require  re- 
treatment  within  2  to  4  weeks  after  the 
first  treatment;  do  not  administer  to 
dairy  cattle  within  6  days  of  slaughter 
for  food:  do  not  administer  to  animals  of 


breeding  age:  consult  veterinarian 
before  using  in  severely  debilitated 
animals. 
Effective  date.  May  25, 1982. 

(Sec.  512(1).  82  SUt  347  (21  U.S.a  3eOb(i))) 

Dated:  May  la  1962. 
G«nld  B.  Guaat 

Acting  Director,  Bureau  of  Veterinary 
Medicine^ 

|FR  Doc.  B^-1408a  FUad  5-24-62:  a:4S  «■] 
aNXMQ  COOC  4M»4t^ 


21  CFR  Part  558 

New  Animal  Drugs  for  Use  In  Animal 
Feeds;  Tylosin  and  Sulfamethazine 

agency:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  sponsored  by  Old 
Monroe  Elevator  &  Supply  Co.,  Ino, 
providing  for  use  of  a  tylosin  and 
sulfamethazine  premix  to  make 
complete  swine  feeds. 
EFFECTWE  date:  May  25, 1982. 
FOR  RIRTHER  INFORMATION  CONTACT 
Jack  C.  Taylor,  Bureau  of  Veterinary 
Medicine  (HFV-136),  Food  and  Drug 
Administradon.  5600  Fishers  Lane. 
Rockville,  MD  20657.  301-443-5247. 
SUPPLEMENTARY  INFORMATION:  Old 

Monroe  Elevator  &  Supply  Co..  Inc.,  Old 
Monroe,  MO  63360.  is  sponsor  of  NADA 
128-835  for  Thrifty  Swine  Mix  Tylan  5 
Sulfa  Premix.  a  premix  containing  5 
grams  per  pound  each  of  tylosin  (as 
tylosin  phosphate)  and  suLFamethazine. 
This  NADA  provides  for  safe  and 
effective  use  of  the  premix  for 
subsequent  manufacture  of  complete 
swine  feed  to  be  used  for  (1)  maintaining 
weight  gain  and  feed  efficiency  in  the 
presence  of  atrophic  rhinitis,  (2) 
lowering  the  incidence  and  severity  of 
Bordetella  bronchiseptica,  (3) 
prevention  of  swine  dysentery 
(vibironic),  and  (4)  control  of  swine 
pneumonias  caused  by  bacterial 
pathogens  [Pasteurella  multocida  and/ 
or  Corynebacterium  pyogenes). 

Approval  of  the  application  is  based 
on  safety  and  effectiveness  data 
contained  in  Elanco's  approved  NADA's 
12-491  and  41-275.  Elanco  has 
authorized  FDA  to  refer  to  these 
applications  to  support  approval  of  the 
application.  Because  this  approval  does 
not  change  the  approved  use  of  the  drug, 
it  poses  no  increased  human  risk  from 
exposure  to  drug  residues  and  does  not 
affect  the  conditions  of  safe  use  in  the 


target  animal  species.  Accordingly, 
under  the  Bureau  of  Veterinary 
Medicine's  supplemental  approval 
policy  (42  FR  64367;  December  23. 1977). 
approval  of  this  NADA  has  been  treated 
as  would  approval  of  a  Category  0 
supplement  and  does  not  require 
reevaluation  of  the  safety  and 
effectiveness  data  in  NADA  12-491  and 
NADA  41-275. 

In  accordance  with  the  freedom  of 
information  provisions  of  Part  20  (21 
CFR  Part  20)  and  S  514.11(e)(2)(ii)  (21 
CFR  514.11(e)(2)(ii)),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration.  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857.  from  9  ajn. 
to  4  p.m..  Monday  through  Friday. 

The  Bureau  of  Veterinary  Medicine 
has  determined  pursuant  to  21  CFR 
25.24(d)(l)(i)  (proposed  December  11. 
1979;  44  FR  71742)  that  this  action  is  of  a 
type  that  does  not  individually  or 
ctunulatively  have  a  significant  impact 
on  the  human  environment  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  action  is  governed  by  the 
provisions  of  5  U.S.Q  556  and  557  and  is 
therefore  excluded  from  Executive 
Order  12291  by  section  1(a)(1)  of  the 
Order. 

List  of  Subjects  in  21  CFR  Part  551 

Animal  drugs.  Animal  feeds. 

PART  55S-NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (sec  512(i),  82 
Stat  347  (21  U.S.C  360(i)))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  26052;  May  11. 
1981)  and  redelegated  to  the  Bureau  of 
Veterinary  Medicine  (21  CFR  5.83).  Part 
558  is  amended  in  S  558.630  Tylosin  and 
sulfamethazine  by  adding,  in  numerical 
sequence,  drug  sponsor  code  "028946"  to 
paragraph  (b)(9). 

Effective  date.  May  25. 1962. 
(Sec.  512(i),  82  SUt  347  (21  U.S.C  3eOb(i)]] 

Dated:  May  la  1962. 

Gerald  B.  Guast, 

Acting  Director,  Bureau  of  Veterinary 
Medicine. 

{FR  Doc  0-14087  PIM  I-M-tt  k«S  a^ 
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21  CFR  Part  610 
[Docket  Na  «1N-0133] 

General  Biological  Products 
Standards;  Amendment  of  Container 
Liibel  Requirements 

AGENCY:  Food  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Dnig 
Administration  (FDA]  is  amending  the 
biologies  regulations  to  reflect  the 
requirement  that  the  statement: 
"Caution:  Federal  law  prohibits 
dispensing  without  prescription"  be 
placed  on  labels  of  all  prescription 
biologicals.  The  agency  is  issuing  the 
&ial  rule  to  clarify  an  existing  licensing 
requirement  that  has  been  enforced  for 
many  years. 

EFFECTIVE  DATE:  June  24, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Joseph  Wilczekf  Bureau  of  Biologies 
(HFB-620),  Food  and  Drug 
Administration,  8800  Rockville  Pike, 
Bethesda,  MD  20205,  301^43-1306. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  7, 1981  (46  FR 
40212],  FDA  published  a  proposal  to 
amend  S8  610.60  and  610.61  (21  CFR 
610.60  and  6ia61)  to  reflect  the  existing 
requirement  that  the  statement 
"Caution:  Federal  law  prohibits 
dispensing  without  prescription"  be 
placed  on  the  labels  of  all  prescription 
biological  products.  Interested  persona 
were  given  until  October  6, 1981  to 
submit  written  comments  regarding  the 
proposal. 

Section  503{b](4)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
353(b)(4])  states  that  a  prescription  drug 
is  misbranded  unless  this  cautionary 
statement  appears  on  its  label.  Section 
201.100(b](l]  (21  CFR  201.100(b){l]} 
currently  requires  this  cautionary 
statement  for  all  prescription  drugs, 
including  biological  products  intended 
for  human  use.  The  requirement  is  being 
added  to  the  biologies  regidations  to 
make  clear  that  it  applies  to  biological 
products  as  well  as  other  drugs. 

Four  comments  were  received  on  the 
proposal.  A  summary  of  the  comments 
and  FDA's  response  to  the  comments 
follows: 

1.  One  comment  from  a  biologic 
manufacturer  stated  that  FDA  has 
approved  its  labels  which  do  not  include 
the  word  "Caution",  but  merely  the 
words  "Federal  law  prohibits  dispensing 
without  prescription." 

The  agency  acknowledges  that  it  has 
inadvertently  approved  these  labels. 
Because  the  final  rule  constitutes  a 
labeling  change  for  the  manufacturer 
that  could  result  in  some  economic 


hardship,  the  agency  will  permit  use  of 
the  current  supply  of  labels,  providing 
that  the  next  printing  of  labels  will 
include  the  word  "Caution".  This  action 
will  preclude  any  economic  hardship  to 
die  manufacturer. 

2.  One  comment  suggested  that  the 
regulation  include  the  words  "for 
prescription  biologicals"  rather  than  "if 
appropriate"  after  the  cautionary 
statement.  The  proposed  regulation 
required  that  the  container  and  package 
label  contain  "[t]he  statement  'Caution: 
Federal  law  prohibits  dispensing 
without  prescription,'  if  appropriate." 
The  comment  stated  that  the  phrase  "if 
appropriate"  after  the  cautionary 
statement  is  vague  and  needs 
clarification. 

The  agency  agrees  with  the  conunent 
and  is  amending  the  final  rule  by 
deleting  the  words  "if  appropriate"  and 
substituting  the  words  "for  prescription 
biologicals". 

3.  One  comment  objected  to  the 
requirement  that  the  cautionary 
statement  be  placed  on  the  container 
label  because  of  space  limitations  on 
small  container  labels. 

The  agency  is  aware  that  the 
container  label  for  certain  products  is 
too  small  to  contain  the  cautionary 
statement  and  therefore  permits  that 
statement  to  be  deleted  fi-om  such 
container  labels  provided  that  the 
package  label  for  the  product  contains 
the  cautionary  statement.  See 
i  610.60(e]. 

4.  One  comment  stated  that 
pubhcation  of  the  proposal  was 
unnecessary,  that  the  proposal  should 
be  retracted,  and  that  the  document 
should  be  published  instead  as  a  notice. 
The  comment  stated  that  the  proposal  is 
already  a  statutory  requirement  in  the 
existing  drug  regulations  because 
biologicals  are  considered  drugs  and 

■  therefore  are  subject  to  the  provisions  of 
the  Federal  Food,  I}rug,  and  Cosmetic 
Act.  The  comment  further  stated  that  the 
proposal  would  merely  add  volume  to 
an  overcrowded  Code  of  Federal 
Regulations  (CFR)  without  adding 
substance  to  it. 

It  is  not  the  agency's  policy  to 
duplicate  routinely  regulations  in  the 
CFR.  The  agency  advises  that  the 
proposal  was  published  as  a  result  of 
industry  inquiries  on  the  subject.  Large 
corporations  with  a  legal  staff  to 
interpret  government  regulations  are 
well  aware  of  the  statutory  basis  for  the 
regulation.  The  agency,  however,  also  is 
aware  that  there  are  many  small 
businesses  that  cannot  a^ord  a  legal 
staff  and  may  not  have  ready  access  to 
a  comprehensive  set  of  CFR's  for  drugs 
and  biologies.  For  these  reasons,  the 
agency  is  amending  the  biologies 


regulations  by  adding  the  cautionary 
statement  in  the  labeling  provisions, 
obviating  the  need  to  cross-reference 
drug  regulations.  Consequentiy,  the 
agency  rejects  the  comment. 

Accordingly,  FDA  is  adopting  the 
proposal  with  the  one  revision  as 
described  above. 

FDA  has  reexamined  the  regulatory 
impact  and  regulatory  flexibility 
implications  of  the  final  rule  in 
accordance  with  Executive  Order  12291 
and  the  Regulatory  Flexibility  Act.  The 
final  rule  is  merely  a  clarification  of  an 
existing  licensing  requirement  that  has 
been  enforced  for  many  years.  The 
agency  believes  that  the  final  rule  will 
not  affect  manufacturers  of  biological 
products.  Therefore,  the  agency 
concludes  that  the  final  rule  does  not 
warrant  designation  as  a  major  rule 
under  section  l(b]  of  Executive  Order 
12291.  For  the  same  reasons,  the  agency 
certifies  that  a  regulatory  flexibility 
analysis  is  not  required  because  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  or  small  entities. 

List  of  Subjects  in  21  CFR  Part  610 

Biologies,  labeling. 

PART  610— GENERAL  BIOLOGICAL 
PRODUCTS  STANDARDS 

TTierefore,  under  the  Federal  Food, 
Drug,  and  Comestic  Act  (sees.  201,  502, 
701,  52  Stat.  1040-1042  as  amended, 
1050-1051  as  amended.  1055-1056  as 
amended  (21  U.S.C.  321,  352,  371]]  and 
the  Public  Health  Service  Act  (sec.  351, 
58  Stat.  702  as  amended  (42  U.S.C.  262]) 
and  under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10  (formeriy  5.1;  see  46  FR  26052; 
May  11, 1981)),  Part  610  is  amended  as 
follows: 

1.  In  {  610.60  by  adding  new 
paragraph  (a](6],  to  read  as  follows: 

§6ia60    Container  labeL 

(a)  •  •  * 

(6)  The  statement:  "Caution:  Federal 
law  prohibits  dispensing  without 
prescription,"  for  prescription 
biologicals. 

2.  In  §  610.61  by  adding  new 
paragraph  (t),  to  read  as  follows: 

S  610.61    Package  label. 

(t)  The  statement:  "Caution:  Federal 
law  prohibits  dispensing  without 
prescription,"  for  prescription 
biologicals. 

Effective  date.  June  24, 1982. 
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(Sees.  201.  502,  701,  52  Stat.  1O4O-1042  as 
amended.  lOSO-1051  as  anKitded,  1055-1060 
as  amended  (21  U.S.C.  321.  352.  371);  sec.  351. 
58  Stat.  702  as  amended  (42  U.S.C  262]) 

Dated  May  3. 1982. 
Joseph  P.  Hila, 

A  ssociate  Commisaionerfor  Regulatory 
Affain. 

(FK  Doc  •1-14142  Pilad  t-at-IK  »4k  ub| 
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21  CFR  Part  660 
(Dodwt  NOw  81N-01191 

Additional  Standards  for  Blood 
Grouping  Serum;  Use  of  Chemically 
IModifiedAntisera 

agency:  Pood  and  Drug  Administration. 
action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
biologies  regulations  by  revising  potency 
requirements  for  Blood  Grouping  Sera  to 
permit  marketing  of  chemically  modified 
Blood  Grouping  Sera.  Current  potatcy 
test  requirements  are  unsuitable  for 
chemically  modified  Blood  Grouping 
Sera.  The  agency  is  amending  the 
regulations  to  permit,  where 
appropriate,  the  use  of  alternative 
manufacturing  methods,  procedurea,  or 
potency  tests  for  such  products  as 
chemically  modified  Blood  Grouping 
Sera. 

EFFECTIVE  DATE:  June  24, 1982. 

FOR  FURTHER  H4FORMATTON  CONTACT: 

Joseph  Wilczek,  Bureau  of  Biologies 
(HFB-620),  Food  and  Drug 
Administration,  8800  Rockville  Pike, 
Bethesda,  MD  20205,  301-443-1306. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  7, 1981  (46  FR 
35122),  FDA  published  a  proposal  to 
amend  {  660.25  (21  CFR  660.25)  of  the 
biologies  regulations  to  permit 
alternative  manufacturing  procedures  or 
test  methods  in  the  manufacture  of 
chemically  modified  Blood  Grouping 
Sera.  Manufactiu^rs  have  developed 
this  new  class  of  products  which  does 
not  react  serologically  like  traditional 
Blood  Grouping  Sera.  Serial  dilutions  of 
the  chemically  modified  Blood  Grouping 
Sera  do  not  provide  satisfactory  titer 
values  in  direct  agglutination  assays  as 
prescribed  in  S  660.25(a)(5). 
Manufactiavrs,  however,  have 
developed  other  test  methods  to  ensure 
the  effectiveness  of  chemically  modified 
Blood  Grouping  Sera. 

The  proposed  rule  stated  that 
alternative  test  methods  or 
manufacturing  procedures  would  be 
acceptable  to  the  agency  if  these 


methods  or  procedures  provided 
assurances  of  the  specificity,  potency, 
and  effectiveness  of  the  modified  Blood 
Grouping  Serum  equal  to  or  exceeding 
the  assurances  provided  by  the 
manufacturing  procedurea  or  test 
methods  currentiy  prescribed  by  the 
additional  standards. 

Interested  persons  were  given  until 
September  8, 1981  to  submit  written 
comments  regarding  the  proposal.  Three 
comments  were  received.  Two 
comments  fully  endorsed  the  proposed 
rule.  A  third  comment  stated  that  the 
proposed  rule  was  not  in  full  compliance 
with  the  Regulatory  Flexibility  Act.  That 
comment  was  from  the  Chief  Counsel 
for  Advocacy  of  the  U.S.  Small  Business 
Administration. 

The  Small  Business  Administration's 
Office  of  Advocacy  is  responsible  for 
coordinating  implementation  of  the 
Regulatory  Flexibility  Act  The  comment 
stated  that  there  was  not  enough 
information  presented  in  the  proposal  to 
determine  whether  the  proposed  action 
would  have  a  neutral  or  beioeficial  effect 
on  small  businesses. 

The  agency  advises  that  the  proposal 
was  a  direct  result  of  an  industry 
request  to  market  chemically  modified 
Blood  Grouping  Sera.  There  are  11 
licensed  manufacturers  of  Blood 
Grouping  Sera,  not  aU  of  which  are 
small  businesses.  Hie  agency  concludes 
that  the  final  rule  will  not  affect  a 
substantial  number  of  small  entities. 
Moreover,  the  final  rule  places  no 
significant  economic  burden  on 
manufacturers.  On  the  contrary,  the  rule 
is  expected  to  be  beneficial  to  these 
manufacturers  because  it  will  permit 
them  to  produce  a  more  effective,  safer, 
and  more  marketable  product.  As  it 
simply  gives  a  manufacturer  greater 
flexibility  in  the  techniques  used  to 
produce  and  test  the  product  the  rule's 
economic  impact  is  not  expected  to  vary 
depending  on  the  size  of  the 
manufacturer.  Under  its  provisions,  any 
manufacturer  may  elect  to  produce  the 
new,  chemically  modified  Blood 
Grouping  Sera  or  the  traditional  Blood 
Grouping  Sera.  The  only  alternative  to 
the  rule  would  be  to  apply  current 
potency  test  requirements  to  chemically 
modified  Blood  Grouping  Serum.  That 
approach  would  prevent  manufacturers 
from  marketing  this  new  product 
because  they  would  not  have  substitute 
test  methods  for  evaluating  it. 
Accordingly,  the  agency  is  issuing  the 
final  rule  as  proposed,  and  believes  that 
this  action  will  have  a  beneficial  impact 
on  manufacturers  marketing  Blood 
Grouping  Sera. 

In  light  of  its  reexamination  of  the 
economic  impact  of  this  final  rule,  FDA 


has  determined  that  it  does  not  require 
either  a  regulatory  impact  analysis,  as 
specified  in  Executive  Order  12291,  or  a 
regulatory  flexibility  analysis,  as 
defined  in  the  Regulatory  Flexibility  Act 
(Pub.  L  96-354).  The  decision  whether  to 
produce  chemicaUy  modified  Blood 
Grouping  Sera  or  traditional  Blood 
Grouping  Sera  remains  with  the 
manufacturer  and  is  not  imposed  on 
industry  by  the  final  rule,  llie  final  rule 
will  reUeve  a  restriction  on  a  specific 
segment  of  the  biologies  industry  and  is 
expected  to  result  in  the  availabiUty  (rf  a 
more  effective,  safer,  and  more 
marketable  product.  Therefore,  the 
agency  concludes  that  the  final  rule  is 
not  a  major  rule  as  defined  in  Executive 
Order  12291.  Further,  the  agency 
certifies  that  the  implementation  of  the 
final  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities,  as  defined  in  the  Regulatory 
Flexibility  Act 

List  vi  Subiects  in  21  CFR  Part  6M 

Biologies,  labeling. 

Therefore,  under  the  Public  Health 
Service  Act  (sec  351,  58  Stat.  702  as 
amended  (42  U.S.C.  262))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10 
(formerly  5.1;  see  46  FR  28052;  May  11, 
1981)),  Part  660  is  amended  in  S  660.25 
by  adding  new  paragraph  (d)  to  read  as 
follows: 

PART  660— AOOmONAL  STANDARDS 
FOR  DIAGNOSTIC  SUBSTANCES  FOR 
LABORATORY  TESTS 


S660.2S    Potancy 

preparatiofw. 


wNlMwt  rsfarsnoa 


(d)  Equivalent  methods.  Modification 
of  any  particular  manufacturing  method 
or  procedure,  including  modification  of 
required  potency  test  procedures,  shaU 
be  permitted  whenever  a  manufacturer 
presents  evidence  demonstrating  that 
the  alternative  methods,  procedures,  or 
tests  will  provide  assurances  of  the 
specificity,  potency,  and  effectiveness  of 
the  modified  Blood  Grouping  Serum  that 
are  equal  to  or  greater  than  the 
assurances  provided  by  the  methods, 
procedures,  or  tests  currently  prescribed 
by  such  standards,  and  the  Director. 
Bureau  of  Biologies,  so  finds  and  makes 
such  finding  a  matter  of  official  record 

Effective  date.  This  regulation  is 
effective  June  24. 1982. 

(Sec.  351.  58  SUL  702  as  aioended  (42  U.S.C 

262)] 
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Dated:  May  3. 1982. 
JoMph  P.  HUa, 

Associate  Commissioner  for  Regulatory 
Affairs. 

|FK  [>oc.  Sl-14141  FUad  S-2«-«Z:  ft46  !■) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  Of  Secretary,  Low  Income 
Housing 

24  CFR  Part  888 
[Docket  No.  R-82-922] 

Sec  8  Housing  Assistance  Payments 
Program— Financing  Adjustment  for 
Fair  Market  Rents 

agency:  Office  of  Assistant  Secretary 
for  Housing-Federal  Housing 
Commissioner. 
action:  Interim  rule. 

summary:  This  interim  rule  amends  the 
financing  adjustment  rules  for 
calculating  Fair  Market  Rents  to  (1) 
increase  the  ceiling  on  interest  rates 
from  12  percent  to  14  percent,  (2)  extend 
the  deadline  for  start  of  construction 
from  June  1, 1982  to  August  1, 1982,  (3) 
permit  use  of  the  financing  adjustment 
in  connection  with  property  disposition 
projects  sold  by  HUD  and  (4)  permit 
projects  funded  in  Hscal  year  1982  to  use 
the  financing  adjustment.  Due  to  current 
economic  conditions,  many  project 
proposals  to  HUD  have  been  found  to  be 
financially  infeasible  without  use  of  the 
procedures  provided  in  this  rule. 
EFFECTIVE  DATES:  Upon  expiration  of 
the  first  period  of  30  calendar  days  of 
continuous  session  of  Congress  after 
publication,  subject  to  waiver.  Further 
notice  of  the  effective  date  of  this 
interim  rule  will  be  published  in  the 
Federal  Register. 

COMMENT  DUE  DATE:  Written  coDunents 
and  suggestions  will  be  accepted  until 
June  9, 1982. 

address:  Rules  Docket  Clerk,  Office  of 
General  Counsel,  Room  5218, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  S.W., 
Washington,  DC.  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Silvert,  Acting  Director,  Office  of 
State  Agency  and  Bond  Financed 
Programs,  451  7th  Street,  S.W., 
Washington,  DC.  20410,  (202)  428-7113. 
This  is  not  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  An 

interim  rule  implementing  a  financing 
adjustment  to  FY  1981  Section  8  New 
Construction  and  Substantial 
Rehabihtation  Fair  Market  Rents  was 


published  at  48  PR  51903.  on  October  23. 
1981,  as  an  amendment  to  24  CFR 
888.101(b)  and  a  Note  to  the  1981  FMRi. 

Market  rates  for  Section  8  housing 
bonds  have  increased  markedly  since 
October  1981,  when  the  interim  rule  was 
adopted.  As  a  result  few  projects  have 
been  able  to  close  using  the  financing 
adjustment.  The  Department  has 
surveyed  the  pipeline  of  eligible  projects 
and  determined  that  most  such  projects 
cannot  be  made  feasible  without 
amendment  of  the  outstanding  rules. 

The  outstanding  rules  limit  the 
financing  adjustment  to  that  required  for 
a  permanent  debt  service  factor 
corresponding  to  an  interest  rate  of  12 
percent.  Interest  rates  have  been 
consistently  above  12  percent  since 
October  1, 1981  and  at  a  level  that 
makes  it  prohibitively  costly  for  owners 
of  Section  8  projects  to  pay  the  discount 
necessary  to  bring  the  effective  rate 
down  to  12  percent.  The  outstanding 
rules  also  require  developers  to  post  an 
escrow  to  reduce  the  mortgage  after 
completion  of  the  project. 

The  Department  has  decided  that  the 
ceiling  on  the  permanent  debt  service 
factor  must  be  increased  if  these 
projects  are  to  be  completed.  The  ceiling 
on  the  permanent  debt  service,  which 
limits  Section  8  Fair  Market  Rents  and 
contract  rents,  is  being  increased  from 
that  corresponding  to  an  interest  rate  of 
12  percent  to  that  corresponding  to  an 
interest  rate  of  14  percent.  At  any  rate  of 
1414  percent  or  less,  the  owner  will  be 
required  to  pay  a  discount  that  reduces 
the  interest  cost  H  of  one  percent. 
Discoimts  required  to  be  paid  by  an 
owner  will  thus  be  predictable  and  at  a 
level  that  owners  can  afford.  Present 
escrow  requirement  will  not  be  changed. 
Additional  interest  costs  resulting  from 
a  rate  in  excess  of  \W  percent  will  be 
borne  by  the  owner. 

The  deadline  date  for  construction 
starts  of  June  1, 1981  imposed  by  the 
outstanding  rules  will  be  changed  so 
that  owners  may  obtain  the  benefits  of 
the  amended  rule.  Adjustment  of  Section 
8  funding  policies  to  budgetary 
constraints  has  delayed  processing  of 
some  of  these  projects.  The  Department 
is  acting  to  expedite  these  actions.  A 
change  in  the  deadline  date  from  June  1, 
1982  to  August  1, 1982  is  necessary  if 
processing  of  these  projects  is  to  be 
successfully  completed. 

The  Department  also  is  seeking  to 
reduce  its  inventory  of  HUD-owned 
projects  and  to  return  these  projects  to 
private  ownership.  It  has  been  decided 
to  make  the  financing  adjustment 
procedure  available  to  projects  sold  and 
substantially  rehabilitated  under  24  CFR 
Part  888  to  facilitate  sales  where 


increased  contract  rents  are  necessary 
in  view  of  current  financing  costs. 

Problems  associated  with  high 
financing  costs  also  have  made  it 
infeasible  for  owners  to  proceed  with 
projects  funded  in  fiscal  year  1982. 
Where  an  owner  agrees  to  have  the 
project  processed  using  fiscal  year  1981 
FMRs,  the  amended  rule  permits  use  of 
the  financing  adjustment  procedures. 

The  Department  has  determined  that 
this  amendment  to  the  procedures  for 
use  of  a  financing  adjustment  in 
calculating  Fair  Market  Rents  is  urgently 
needed  if  owners  and  State  and  local 
finance  agencies  are  to  successfully 
process  Section  8  projects  within  very 
tight  deadlines.  There  are  now  pending 
before  the  Department  a  number  of 
highly  desirable  project  proposals  in 
which  there  has  been  a  substantial 
investment  of  private  and  public  funds. 
Due  to  current  economic  conditions, 
these  project  proposals  have  been  found 
to  be  financially  infeasible  without  use 
of  the  procedures  provided  in  this  rule. 

Based  on  these  considerations,  the 
Secretary  has  determined  that  this 
amendment  is  urgently  needed  and 
should  become  effective  as  soon  as 
possible.  Thus,  good  cause  exists  for 
making  this  amendment  effective  less 
than  30  days  after  its  publication  in  the 
Federal  Register.  However,  the 
Secretary  is  providing  15  days  for 
submission  of  public  comments  on  this 
amendment  prior  to  its  effective  date.  If, 
as  a  result  of  conunent.  the  Secretary 
determines  that  a  change  in  the 
standards  described  in  this  interim  rule 
is  appropriate,  either  the  effective  date 
of  the  rule  will  be  deferred  or  the  rule 
will  be  withdrawn.  In  addition,  all 
relevant  comments  and  suggestions  will 
be  considered  in  the  development  of  a 
final  rule  on  this  subject. 

Section  7(o)(3)  of  the  Department  of 
HUD  Act  (42  U.S.C.  3535(o)(3))  provides 
for  a  delay  in  effectiveness  of  this 
interim  rule  for  a  period  of  30  calendar 
days  of  continuous  session  of  Congress 
after  publication,  unless  waived  by  the 
Chairman  and  Ranking  Minority 
Members  of  the  Senate  Committee  on 
Banking,  Housing  and  Urban  Affairs, 
and  the  House  Committee  on  Banking, 
Finance  and  Urban  Affairs.  The 
Secretary  has  requested  such  waivers  so 
that  the  rule  can  become  effective  as 
soon  as  practicable  after  completion  of 
the  15-day  comment  period  referred  to 
above.  At  the  time  of  publication  of  this 
interim  rule,  it  is  not  known  whether  or 
when  such  waivers  will  be  granted. 
Accordingly,  a  further  notice  of  the 
effective  date  of  this  interim  rule  will  be 
published  in  the  Federal  Register. 
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A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  Section  102{2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  finding  is  available  for  public 
inspection  during  regular  business  houn 
in  the  OERce  of  the  Rules  Docket  Clerk. 
Room  5218,  451  Seventh  Street.  SW., 
Washington,  D.C.  20410. 

This  rule  does  not  constitute  a  "major 
rule"  as  that  term  is  defined  in  Section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  by  the*  President  on 
February  17, 1981.  Analysis  of  the  rule 
indicates  that  it  does  not:  [1]  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  state  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

This  rule  was  not  listed  in  the 
Department's  Semi-annual  Agenda  of 
Regulations  published  on  August  17. 
1981  (46  FR  41706)  pursuant  to  Executive 
Order  12291  and  die  Regulatory 
Flexibility  Act 

The  Catalogue  of  Federal  Domestic 
Assistance  Program  number  and  tide 
are  14.156,  Lower-Income  Housing 
Assistance  Program  (Section  8). 

Pursuant  to  5  U.S.C  605(b)  (die 
Regulatory  Flexibility  Act),  the 
Undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Stiijects  fai  24  CFR  Part  88S 

Rent  subsidies. 

PART  8M— SECTION  8  HOUSING 
ASSISTANCE  PAYMENTS  PROGRAM- 
FAIR  MARKET  RENTS  AND 
CONTRACT  RENT  AUTOMATIC 
ANNUAL  ADJUSTMENT  FACTORS 

Accordingly,  the  Note  te  Schedule  A 
to  24  CFR  Part  888  previously  published 
and  effective  November  9. 1981.  is 
amended  as  follows: 

1.  Paragraph  A  is  revised  to  read  as 
follows: 

A.  Establishment  of  Fair  Maiket  Rents  by 
Financing  Type 

1.  The  rents  published  in  Schedule  A 
establishing  the  fiscal  year  1981  Fair  Market 
Rents,  including  the  5  percent  adjustment  for 


projects  designed  for  the  eklerly  (tMse  level 
FMRs),  may  be  increased  by  use  of  a 
financing  adjustment  to  establish  Fair  Market 
Rents  reflecting  the  actual  costs  of  permanent 
financing  of  the  Section  8  programs  for  New 
Construction  and  Substantial  Rehabilitation 
and  in  connection  with  the  sale  and 
substantial  rehabilitation  of  HUD-owned 
projects.  This  Note  provides  the  method  for 
establishing  Fair  Market  Rents  for  all 
financing  types,  other  than  loans  secured  by 
mortgages  purchased  under  the  Covemment 
National  Mortgage  Association  Tandem 
Program  for  Section  8  projects,  and  direct 
loans  under  Section  202  of  the  Housing  Act  of 
1959  and  Section  515  of  the  Housing  Act  of 
1949.  These  financing  types  are  excluded 
since  current  fixed  interest  rates  for  these 
programs  are  low  enough  to  permit  the 
development  of  feasible  projects  within  the 
1981  Fair  Market  Rents  without  a  financing 
adjustment 

2.  FMRs  for  1981  will  be  determined  by 
adjusting  for  the  difi^erence  between  (1)  rents 
based  on  estimated  development  and 
operating  costs  using  an  assumed  debt 
service  factor  corresponding  to  an  interest 
rate  of  not  less  than  8  percent  and  (2)  rents 
based  on  the  same  costs  using  the  debt 
service  factor  of  the  actual  permanent 
financing.  The  actual  permanent  financing 
debt  service  factor  may  not  exceed  that 
corresponding  to  an  interest  rate  which  is  the 
lesser  of:  (i)  14  percent  or  (ii)  the  interest  cost 
of  the  obligations  less  \  percent.  The  limit 
will  not  be  applied  to  reduce  the  actual 
permanent  debt  service  factor  below  that 
corresponding  to  an  interest  rate  of  12 
percent  Where  an  Agreement  to  Enter  into 
Housing  Assistance  Payment  Contract  has 
been  executed  for  a  project  prior  to  April  15, 
1982,  it  may  not  be  amended  to  increase 
contract  rents  pursuant  to  this  regulation.  To 
promote  cost  containment  the  procedure  for 
calculating  the  amount  of  the  financing 
adjustment  shall  be  based  on  the  exact 
increase  in  contract  rents  necessary  to  meet  a 
specified  increase  in  debt  service  needed  to 
cover  actual  interest  costs.  This  procedure  is 
used  to  assure  that  the  increase  permitted 
shall  be  available  only  to  cover  financing 
costs. 

3.  Base  level  contract  rents  shall  be 
determined  for  the  project  based  on  an 
assumed  debt  service  factor  corresponding  to 
an  interest  rate  of  not  less  than  8  percent 
These  base  level  contract  rents  plus  any 
utility  allowances  shall  meet  the  Fair  Market 
Rent  limitations  of  the  base  level  FMRs  and 
the  rent  reasonableness  limitations.  The 
financing  adjustment  stated  in  paragraph  C 
shall  then  be  applied  to  these  base  level 
contract  rents  to  determine  the  actual 
contract  rents.  The  resulting  contract  rents 
shall  be  no  higher  than  necessary  to  cover  the 
actual  dollar  amount  of  the  debt  service 
required  by  the  actual  permanent  financing. 

2.  Paragraph  B  is  amended  by  revising 
subparagraphs  1  through  4  to  read  as 
follows: 

B.  Project  EUgibility 

1.  To  obtain  the  l>enefits  of  the  financing 
adjustment  for  Fair  Market  Rents,  the  owner 


(and  the  State  Agency  approved  nnder  Part 
883  where  it  finances  the  projects)  must 
submit  a  wrinen  request  to  HUD.  dated  aftor 
the  efiective  date  of  the  Note  and  before  ]vky 
14. 1982.  The  request  shall  state  that  the 
project  will  be  processed  in  accordance  with 
this  Note. 

2.  The  project  must  be  assisted  under  24 
CFR  Part  880. 881.  883.  or  888  and  be  mbject 
to  fiscal  year  1981  FMRs  and  current  HUD 
regulations.  Projects  funded  in  fiscal  year 
1982  may  use  the  financing  adjustment 
provided  that  the  owner  agrees  that  all 
processing  shall  be  in  accordance  with  the 
fiscal  year  1981  FMRs.  ProjecU  reprocessed 
under  tliis  procedure  after  publication  of  the 
1982  FMRs  shall  continue  to  be  entitled  to  use 
the  1981  FMRs  and  cannot  use  die  1962 
FMRs.  All  dwelling  units  must  be  Section  8 
contract  units. 

3.  The  Agreement  to  Enter  Into  HAP 
Contract  (Agreement)  shall  indnde  an 
approved  construction  schedule  and  a 
provision  requiring  that  actual  construction 
shall  commence  on  or  l>efore  August  1, 1982 
and  tvill  thereafter  continue  as  set  forth  in  the 
Agreement 

4.  General  or  limited  distribution 
mortgagors  will  be  required  to  estabhsh  an 
escrow,  funded  with  cash  or  by  letter  of 
credit  in  an  amount  equal  to  the  difference 
between  the  assumed  debt  service  factor  and 
the  actual  permanent  debt  service  factor  (but 
not  greater  than -that  corresponding  to  a  12 
percent  interest  rate),  multiplied  by 
replacement  cost  for  new  construction  or  by 
the  equivalent  of  replacement  cost  for 
substantial  rehabihtation.  *  *  * 

*         •         *         *         * 

3.  Paragraph  C  is  amended  by  revising 
subparagraph  2  to  read  as  follows: 

C  Financing  Adjustment 

2.  The  owner  and  the  financing  agency 
shall  certify  the  actual  annual  debt  service 
factor  of  the  permanent  financing.  The  actnai 
annual  debt  service  factor  may  not  exceed 
the  apphcable  limit  under  Paragraj^  A 
above.  For  projects  financed  by  State 
Agencies,  override  (as  defmed  in  i  883.302 
and  including  any  servicing  fee),  which  must 
be  included  in  the  above  interest  rate  ceiling, 
shall  not  exceed  SO  basis  points.  There  shall 
be  no  financing  cost  contingency  (as  defined 
in  {  883.302  and  described  in  §  883J0e(e)). 

(Sea  7(d),  Department  of  HUD  Act  (42  U.S.C 
3535(d]]) 

Dated:  May  3, 1982. 
Philip  Abrams, 

General  Deputy  Assistant  Secretary  for 
Housing-Deputy  Federal  Housing 
Commissioner. 

[FR  Doc  SZ-141S3  Flkd  S-M-S2:  k4»  «•! 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Parts  211  and  213 
[T.O.  ATF-103,  R«f:  Notice  No.  389] 

Distribution  and  Use  of  Denatured 
Alcohol  and  Rum  and  Distribution  and 
Use  of  Tax-Free  Alcohol 

agency:  Bureau  of  Alcohol,  Tobacco 

and  Firearms,  Department  of  the 

Treasury. 

action:  Final  rule.  Treasury  decision. 

summary:  This  final  rule  amends 
regulations  in  27  CFR  Parts  211  and  213 
relating  to  the  requirement  for  certain 
dealers  and  users  of  denatured  spirits 
and  users  of  tax-free  alcohol  to  make 
annual  application  for  and  receive  a 
withdrawal  permit.  Under  this  Hnal  rule, 
these  dealers  and  users  would  no  longer 
be  required  to  annually  reapply  for  and 
receive  a  withdrawal  permit.  All  valid 
withdrawal  permits  issued  on  ATF 
Forms  1450  (5150.13).  1477  (5150.15),  and 
1485  (5150.12)  will  no  longer  expire  on 
the  apphcable  expiration  dates  and  will 
continue  in  effect  following  the 
expiration  date.  New  withdrawal 
permits  will  not  contain  an  expiration 
date. 

EFFECTIVE  DATE:  May  25, 1982. 

FOR  FURTHER  INFORMATION  CONTACT 

Norman  P.  Blake  or  John  A.  Linthicum. 

Research  and  Regulations  Branch, 

Bureau  of  Alcohol,  Tobacco  and 

Firearms,  Washington,  DC  20226  (202- 

566-7626). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  23, 1981.  ATF  published  a 
notice  of  proposed  rulemaking.  No.  389, 
in  the  Federal  Register  (46  FR  51929). 
This  notice  proposed  to  recodify  27  CFR 
Parts  211  and  213  into  27  CFR  Parts  20 
and  22,  respectively.  In  addition,  the 
notice  proposed  several  modernizing 
and  hberalizing  changes  and  the 
elimination  of  many  administrative  and 
recordkeeping  burdens.  One  specific 
proposal  was  the  elimination  of  the 
requirement  for  certain  permittees  to 
annually  make  application  for  and 
receive  a  withdrawal  permit.  All  but  one 
of  the  comments  submitted  fully 
supported  the  notice  and  encouraged 
ATF  to  expeditiously  implement  the 
proposed  changes. 

Under  the  provisions  of  Parts  211  and 
213,  permittees  dealing  in  or  using 
specially  denatured  spirits  and  using 
tax-free  alcohol  are  required  to  (1) 
initially  make  application  for  and  obtain 
an  industrial  use  permit,  (2)  initially 


make  application  for  and  obtain  a 
withdrawal  permit  and  (3)  annually 
renew  the  withdrawal  permit,  except 
that  "limited  users"  are  issued  a 
continuing  withdrawal  permit.  The 
duration  of  withdrawal  permits  issued 
under  Part  211  is  the  12  month  period 
&om  November  1  through  October  31. 
and  withdrawal  permits  issued  under 
Part  213  are  issued  for  the  period  from 
May  1  through  April  30. 

ATF  has  determined  that  the 
requirement  for  annual  renewal  of 
withdrawal  permits  is  unnecessary,  and 
in  an  effort  to  reduce  administrative 
burdens  on  both  affected  permittees  and 
the  Government,  this  document  deletes 
the  requirement  for  more  than  6,300 
permittees  to  annually  renew  their 
withdrawal  permits  issued  on  Forms 
1450  (5150.13),  1477  (5150.15),  and  1485 
(5150.12).  and  allows,  on  a  continuing 
basis,  the  withdrawal  of  tax-free  alcohol 
or  specially  denatured  spirits  after  the 
expiration  date  on  the  form.  Elimination 
of  this  requirement  is  consistent  with  the 
Departments  policy  of  reducing 
administrative  burdens  and  paperwork. 

While  this  final  rule  only  addresses 
the  elimination  of  the  requirement  to 
annually  renew  withdrawal  permits, 
ATF  is  developing  further  signiRcant 
rulemaking  changes,  based  on  notice  of 
proposed  rulemakiiig.  No.  389.  and 
comments  received  from  the  public  in 
response  to  it. 

n.  Amendments  to  Part  211 

Part  211  of  27  CFR  is  amended  by: 

(a)  Removing  S  S  211.133  and  211.163. 
Application  for  and  Renewal  of 
Withdrawal  Permit,  Form  1477  (5150.15) 
and  1485  (5150.12),  respectively.  All 
valid  withdrawal  permits  for  dealers 
and  users  of  denatured  spirits  with  an 
expiration  date  of  October  31, 1982  will 
continue  in  effect  after  the  expiration 
date. 

(b]  Making  editorial  and  conforming 
changes  to  55  211.22,  211.131,  211.132, 
211.161,  and  211.162  to  reflect  the  change 
in  duration  or  renewal  of  the  affected 
withdrawal  permits. 

m.  Amendments  to  Part  213 

Part  213  of  27  CFR  is  amended  by: 

(a)  Removing  5  213.111,  Application 
for  and  Renewal  of  Withdrawal  Permit, 
Form  1450  (5150.13).  All  valid 
withdrawal  permits  for  users  of  tax-free 
alcohol  with  an  expiration  date  of  April 
3a  1983  will  continue  in  effect  after  the 
expiration  date. 

(b)  Making  editorial  and  conforming 
changes  to  SS  213.22,  213.109,  213.110 
and  213.173  to  reflect  the  change  in 
duration  or  renewal  of  the  withdrawal 
permits  on  Form  1450  (5150.13). 


Executive  Order  12291 

It  has  been  determined  that  this  final 
regulation  is  not  a  "major  rule"  within 
the  meaning  of  Executive  Order  12291. 
published  February  17, 1981,  in  the 
Federal  Register,  because  it  will  not 
have  an  annual  effect  on  the  economy  of 
$100  million  or  more;  it  will  not  result  in 
a  major  increase  in  costs  or  prices  for 
consumers,  individual  industries, 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and,  it 
vvdll  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  Further,  this  ffnal  regulation  is 
liberalizing  in  nature  and  will  aid  in 
reducing  industry  costs,  with  subsequent 
benefits  to  the  consumer. 

Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  final 
regulatory  flexibility  analysis  (5  U.S.C. 
604]  are  not  applicable  to  this  final  rule 
because  it  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  ffnal  rule  will  not  have 
significant  secondary  or  incidental 
effects  on  a  substantial  number  of  small 
entities  or  impose,  or  otherwise  cause,  a 
significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

This  final  rule  relieves  reporting 
burdens  on  a  substantial  number  of 
small  entities  which  is  consistent  with 
the  intent  of  the  Act. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  this  final  rule  will  not  have 
a  significant  economic  impact  and,  in 
fact,  relieves  recordkeeping  and 
reporting  burdens  on  a  substantial 
number  of  small  entities. 

list  of  Subjects 

27  CFR  Port  211 

Administrative  practice  and 
procedures,  Advertising,  Alcohol  and 
alcoholic  beverages.  Authority 
delegations.  Chemicals,  Claims, 
Cosmetics,  Excise  taxes.  Labeling, 
Packaging  and  containers,  Reporting 
requirements,  Surety  bonds. 
Transportation. 

27  CFR  Part  213 

Administrative  practice  and 
procedures,  alcohol  and  alcoholic 
beverages,  authority  delegations,  claims. 
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excise  taxes,  reporting  requirements, 
surety  bonds. 

Drafting  Information 

The  principal  authors  of  this 
document  are  Norman  P.  Blake  and  John 
A.  Linthicum,  Research  and  Regulations 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

Effective  Date 

Because  the  Department  has 
determined  that  continued  adherence  to 
the  annual  renewal  requirement  is 
unnecessary  and  in  order  to 
immediately  relieve  both  affected 
permittees  and  the  Government  from  the 
requirements  of  filing  and  processing 
these  documents  it  is  impracticable  and 
not  in  die  public  interest  to  issue  this 
Treasury  decision  subject  to  the  30-day 
effective  date  limitation  in  5  U.S.C. 
553(d].  Therefore,  this  Treasury  decision 
is  effective  on  its  date  of  publication  in 
the  Federal  Register. 

Authority  and  Issuance 

This  regulation  is  issued  under  the 
authority  of  26  U.S.C.  7805  {68A  Stat. 
917,  as  amended).  Based  on  the 
foregoing.  Title  27  CFR  is  amended  as 
follows: 

PART  211— DISTRIBUTION  AND  USE 
OF  DENATURED  ALCOHOL  AND  RUM 

Paragraph  1.  The  table  of  sections  for 
Part  211  is  amended  to  reflect  (a]  the 
amended  heading  of  §  211.161,  and  (b) 
the  removal  of  §§  211.133  and  211.163. 
As  amended,  the  table  of  sections  reads 
as  follows: 

Sec 


211.133  [Reserved] 


211.161    Application  for  withdrawal  permit 

and  limitations  on  withdrawals. 
211.163  [Reserved] 


S  211.22    [AmwKtod] 

Par.  3.  Section  211.22  is  amended  by 
deleting  the  words  "or  renewal"  from 
the  undesignated  paragraph  which 
follows  paragraph  (a)(3). 

§211.131    [Amended] 

Par.  3.  Section  211.131  is  amended  by 
deleting  (a)  the  words  "during  the  term 
of  the  permit"  from  the  second  sentence, 
and  (b)  the  word  "annual"  from  the  third 
sentence. 

Par.  4.  Section  211.132  is  revised  to 
read  as  follows: 

§211.132    Issuance  and  duration  of 
wttttdrawal  permit*. 

If  the  application  submitted  in 
accordance  with  §  211.131  is  approved. 


the  regional  regulatory  administrator 
shall  issue  the  withdrawal  permit  on 
Form  1477  (5150.15)  and  forward  the 
original  to  the  bonded  dealer. 
Withdrawal  permits  on  Form  1477 
(5150.15)  shall  have  the  same  duration 
as  industrial  use  permits  in  accordance 
with  S  211.46. 

§211.133    [Removed] 

Par.  5.  Section  211.133  is  removed. 

Par.  6.  Section  211.161  is  revised  to 
read  as  follows: 

§211.161    AppOcatlon  lor  wWhdrawai 
permit  end  Imitetione  on  wlUidiawals. 

(a)  ApplJcation.  A  user  who  desires  to 
obtain  specially  denatiu«d  spirits  shall, 
unless  application  is  filed  on  Form  4328 
(5150.21)  as  provided  in  §  211.42a,  file  an 
application  on  Form  1485  (5150.12)  with 
the  regional  regulatory  administrator. 
The  user  shall  specify  in  the  application: 

(1)  The  formula  numbers  of  the 
denatured  spirits  to  be  withdrawn, 
listing  only  those  formulas  covered  by 
Form  1479-A  (5150.19)  and  formulas 
which  will  be  used  exclusively  for 
laboratory  or  mechanical  purposes  as 
provided  in  S  211.169. 

(2)  The  estimated  average  quantity,  in 
gallons  of  denatured  spirits  of  each 
formula  that  will  be  required  in  1  month. 
The  applicant  shall  specify  the 
quantities  and  the  formulas  in 
accordance  with  business  needs.  A  user 
may  file  applications  for  more  than  one 
withdrawarpermit  and  have 
withdrawals  divided  among  the  permits. 

(b)  Limitations  on  withdrawals.  A 
user  holding  a  permit  on  Form  1485 
(5150.12)  may,  during  any  month  and  as 
to  each  formula  specified,  withdraw  not 
more  than  twice  the  number  of  gallons 
specified  under  paragraph  (a)(2)  of  this 
section,  or  55  gallons  (one  drum), 
whichever  is  larger.  Regarding  any  one 
formula,  the  total  quantity  withdrawn 
annually  may  not  exceed  the  number  of 
gallons  specified  under  paragraph  (a)(2) 
of  this  section  for  1  month  multiplied  by 
12  in  a  calendar  year.  Withdrawals  are 
futher  subj^t  to  the  following 
limitations: 

(1)  A  user  holding  a  withdrawal 
permit  on  Form  1485  (5150.12) 
authorizing  withdrawals  of  not  more 
than  120  gallons  during  a  12-month 
period,  without  bond,  may  not  withdraw 
at  one  time  a  quantity  which  would 
result  in  there  being  more  than  12 
gallons  on  hand,  in  transit,  and 
unaccounted  for. 

(2)  A  user  (other  than  a  State  or 
political  subdivision  thereof,  or  the 
District  of  Columbia)  holding  a 
withdrawal  permit  on  Form  4327 
(5150.11)  may  not  withdraw  at  one  time 
a  quantity  which  would  result  in  there 


being  more  than  7  gallons  on  hand,  in 
transit,  and  unaccounted  for. 

(3)  A  user  who  has  filed  bond,  and  a 
State,  political  subdivision  thereof,  or 
the  District  of  Columbia,  may  not 
withdraw  at  one  time  a  quantity  which 
would  result  in  there  being  on  hand,  in 
transit  and  unaccounted  for  a  quantity 
exceeding  that  stated  in  the  application 
for  permit  tmder  §  211.43  and  §  211.43a. 
as  applicable. 

(c)  Exceptions  to  limitations.  (1)  A 
user  whose  business  is  seasonal  in 
native,  or  who  has  other  valid  reasons, 
may  request  in  the  application  for  a 
withdrawal  permit  a  larger  withdrawal 
of  one  or  more  formulas  during  a 
specific  calendar  month  or  months.  The 
user  may  also  request  that  the  larger 
withdrawals  be  allowed  on  the  basis  of 
an  aggregate  quantity  of  two  or  more 
formulas  combined;  if  so,  the  user's 
request  shall  be  specific  as  to  the 
amounts  desired  and  the  formulas 
involved. 

(2)  The  user  shall  furnish  sufficient 
information  with  the  application  to 
enable  the  regional  regulatory 
administrator  to  evaluate  the  request  for 
larger  withdrawals. 

(3)  The  limitations  in  paragraph  (b)  of 
this  section  on  total  withdrawals  during 
the  calendar  year  and  on  the  quantity 
which  may  be  on  hand,  in  transit  and 
unaccounted  for  at  any  one  time,  apply 
to  users  granted  larger  withdrawals 
under  this  paragraph. 

(Sec  201,  Pub.  L  85-859.  72  SUL  137a  as 
amended  (26  U.S.C  5271)) 

Par.  7.  Section  211.162  is  revised  to 

read  as  follows: 

§211.162    Issuance  and  duration  of 
wnnorawai  peiiiHis. 

If  the  application  submitted  in 
accordance  with  §  211.161  is  approved, 
the  regional  regulatory  administrator 
shall  issue  the  withdrawal  permit  on 
Form  1485  (5150.12)  and  forward  the 
original  to  the  permittee.  If  the 
appUcation  submitted  in  accordance 
with  S  211.42a  is  approved,  the  regional 
regulatory  administrator  shall  issue  the 
limited  withdrawal  permit  on  Form  4327 
(5150.11)  and  forward  the  original  to  the 
permittee.  Withdrawal  permits  on  Forms 
1485  (5150.12)  and  4327  (5150.11)  shall 
have  the  same  duration  as  industrial  use 
permits  in  accordance  with  §  211.46. 

§211.163    [Removed] 
Par.  8.  Section  211.163  is  removed. 

§  21 1.1M   (Amended] 

Par.  9.  Section  ;211.166  is  amended  by 
revising  the  last  sentence  to  read  as 
follows:  "When  space  for  making  entries 
on  withdrawal  permit  forms  is  no  longer 
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available,  separate  sheets,  as  needed, 
shall  be  attached  to  and  made  part  of 
the  form,  and  entries  covering  each 
shipment  shall  be  made  on  them  in  the 
same  manner  as  on  the  form." 

PART  213— DISTRIBUTION  AND  USE 
OF  TAX  FREE  ALCOHOL 

Par.  10.  The  table  of  sections  for  Part 
213  is  amended  to  reflect  (a)  the 
amended  heading  of  S  213.109,  and  (b) 
the  removal  of  §  213.111.  As  amended, 
the  table  of  sections  reads  as  follows: 

Sec. 

•  •  *  •  * 

213.109    Application  for  withdrawal  peraut 
and  limitationt  oo  withdrawals. 

***** 

21X1U    [Reserved] 


S  213.22    [Amended! 

Par.  11.  Section  213.22  is  amended  by 
deleting  the  words  "or  renewal"  £rom 
the  undesignated  paragraph  which 
follows  paragraph  (a][3). 

Par.  12.  Section  213.109  is  revised  to 
read  as  follows: 

$21X109    Application  for  wWidrawal 
permit  and  hnNations  on  wWtKliawate. 

(a)  Application.  A  user  who  desires  to 
obtain  tax-free  alcohol  shall,  unless 
application  is  filed  on  Form  4326 
(5150.21)  as  provided  in  i  213.41a.  file  an 
apphcation  on  Form  1450  (5150.13)  with 
the  regional  regulatory  administrator. 
The  user  shall  specify  in  the  application 
the  estimated  average  quantity,  in  proof 
gallons  of  tax-free  alcohol  that  will  be 
required  in  1  month.  The  applicant  shall 
specify  the  quantity  in  accordance  with 
business  needs.  A  user  may  file 
applications  for  more  than  one 
withdrawal  permit  and  have 
withdrawals  divided  among  the  permits. 

(b)  Limitations  on  withdrawals.  A 
user  holding  a  permit  on  Form  1450 
(5150.13)  may,  during  any  month, 
withdraw  not  more  than  twice  the 
number  of  proof  gallons  specified  under 
paragraph  (a)  of  this  section,  or  55  wine 
gallons  (one  drum),  whichever  is  larger. 
The  total  quantity  withdrawn  annually 
may  not  exceed  the  niunber  of  proof 
gallons  specified  imder  paragraph  (a)  of 
this  section  for  1  month  multiplied  by  12 
in  a  calendar  year.  Withdrawals  are 
further  subject  to  the  following 
limitations: 

(1)  A  user  holding  a  withdrawal 
permit  on  Form  1450  (5150.13) 
authorizing  withdrawals  of  not  more 
than  240  proof  gallons  during  a  12-month 
period,  without  bond,  may  not  withdraw 
at  one  time  a  quantity  which  would 
result  in  there  being  more  than  24  proof 


gallons  on  hand,  in  transit,  and 
unaccounted  for. 

(2)  A  user  (other  than  a  State  or 
political  subdivision  thereof,  or  the 
District  of  Columbia]  holding  a 
withdrawal  permit  on  Form  4327 
(5150.21)  may  not  withdraw  at  one  time 
a  quantity  which  would  result  in  there 
being  more  than  14  proof  gallons  on 
hand,  in  transit,  and  unaccounted  for. 

(3)  A  user  who  has  filed  bond,  and  a 
State.  poUticai  subdivision  thereof,  or 
the  District  of  Columbia,  may  not 
withdraw  at  one  time  a  quantity  which 
would  result  in  there  being  on  hand,  in 
transit,  and  unaccounted  for  a  quantity 
exceeding  that  stated  in  the  application 
for  permit  under  {  213.41  and  9  213.41a. 
as  applicable. 

(c)  Exceptions  to  limitations.  (1)  A 
user  whose  business  is  seasoned  in 
nature,  or  who  has  other  valid  reasons, 
may  request  in  the  application  for  a 
withdrawal  permit,  a  larger  withdrawal 
during  a  specific  calendar  month  or 
months;  if  so,  the  user's  request  shall  be 
specific  as  to  the  amount  desired. 

(2)  The  user  shall  furnish  sufficient 
information  with  the  application  to 
enable  the  regional  regulatory 
administrator  to  evaluate  the  request  for 
larger  withdrawals. 

(3)  Tlie  limitations  in  paragraph  (b)  of 
this  section  oo  total  withdrawals  during 
the  calendar  year  and  on  the  quantity 
which  may  be  on  hand,  in  transit  and 
unaccounted  for  at  any  one  time,  apply 
to  users  granted  larger  withdrawals 
under  diis  paragraph. 

(Sec.  201,  Pab.  L  85-859,  72  Stat  1370.  as 
amended  (28  U.S.C  5271)) 

Par.  IS.  Section  213.110  is  revised  to 
read  as  follows: 

S  213.110   iMwmc*  and  duration  Of 
wItMrawal  permits. 

If  the  apphcation  submitted  in 
accordance  with  $  213.109  is  approved, 
the  regiona]  regulatory  administrator 
shall  issue  the  withdrawal  permit  on 
Form  1450  (5150.13)  and  forward  the 
original  to  the  permittee.  If  the 
application  submitted  in  accordance 
with  S  213.41a  is  approved,  the  regional 
regulatory  administrator  shall  issue  the 
limited  withdrawal  permit  on  Form  4327 
(5150.21)  and  forward  the  original  to  the 
permittee.  Withdrawal  permits  on  Forms 
1450  (5150.13)  and  4327  (515a21)  shall 
have  the  same  duration  as  industrial  use 
permits  in  accordance  with  }  213.45. 

9213.111    [Removed] 
Par.  14.  Section  213.111  is  removed. 

$213,114    [Amended] 

Par.  15.  Section  213.114  is  amended  by 
revising  the  last  sentence  to  read  as 
follows:  "When  space  for  making  entries 


on  withdrawal  permit  forms  is  no  longer 
available,  separate  sheets,  as  needed, 
shall  be  attached  to  and  made  part  of 
the  form,  and  entries  covering  each 
shipment  shall  be  made  on  them  in  the 
same  manner  as  on  the  form." 

$213,173    [Amended] 

Par.  15.  Section  213.173  is  amended  by 
deleting  the  words  ",  together  with  his 
renewal  application.  Form  1450,  if  any," 
from  the  last  sentence. 

Signed:  May  S,  1962. 
W.  T.  Drake, 

Acting  Director. 

Approved:  May  13, 1982. 
John  M.  Walker.  Jr., 
Assistant  Secretary  (Enforcement  and 
Operations). 
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DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

30  CFR  Parts  211, 221. 231. 250,  and 
270 

Assessment  of  Late  Payment  or 
Underpayment  Charges  for  Payments 
Received  After  Date  Due  or  Underpaid 
on  Federal  Onahore,  Offshore,  and 
Indian  Minerals  Royalties 

AOENCV:  Minerals  Management  Service, 
Interior. 

ACTION:  Fmal  rulemaking. 

summary:  These  final  ndes  amend  the 
regulations  regarding  charges  for  late 
payments  on  Federal  and  Indian 
minerals  royalties.  These  rules 
incorporate  appropriate  suggestions 
received  as  comments  on  the  interim 
and  proposed  rules.  The  calctdation 
method  used  in  computing  late  payment 
charges  has  been  clarified.  The  method 
will  apply  uniformly  to  all  onshore  and 
offshore  Federal  lands  minerals  leases 
and  to  Indian  lands  minerals  leases 
(except  Osage  Indian  Reservation) 
unless  proscribed  by  other  contractual 
or  regulatory  provisions.  Late  payment 
or  underpayment  charges  will  be 
assessed  for  the  actual  number  of 
delinquent  days,  using  the  Treasury 
Department's  "Current  Value  of  Funds 
Rate"  for  the  calculation  of  charges.  The 
effect  of  thia  action  is  to  establish  late 
payment  charges  consistent  with  the 
Government's  overall  cash  managonent 
policy. 

EFFECTIVE  DATE:  June  1, 1982. 
FOR  FURTHER  MFORMATION  CONTACT: 
Raymond  A.  Hicks,  Chief,  Branch  of 
Rules  and  Procedurea  for  Royalty 
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Management,  Minerals  Management 
Service,  12203  Sunrise  Valley  Drive. 
Reston,  VA  22091.  (703)  860-7311.  (FTS) 
928-7311. 

SUPPLSMENTARY  INFORMATION: 

Background 

Minerals  Management  Service  (MMS), 
formerly  the  Conservation  Division  of 
the  U.S.  Geological  Survey  (USGS).  is 
now  publishing  final  rules.  On 
December  23. 1980.  the  USGS  had 
previously  published  interim  late 
payment  regulations  applicable  to  the 
mineral  resource  payments  from  leases 
or  contracts  for  Federal  lands  and 
Indian  lands  (45  FR  84762  et  seq.).  An 
identical  rule  was  proposed  for  the 
Outer  Continental  Shelf  (OCS)  lands  to 
make  the  rule  for  offshore  operations 
consistent  with  the  Bnal  rules  for 
onshore  operations  (45  FR  84824). 

Effective  for  onshore  minerals  in  1981. 
the  current  rules  established  late 
payment  charges  that  are  computed  on 
the  basis  of  the  amount  past  due  for 
each  30-day  period  or  portion  thereof 
that  the  payment  was  late.  The  phrase 
"or  portion  thereor'  has  resulted  in 
many  lessees/operators/payors 
interpreting  the  regulations  to  mean  the 
actual  number  of  days  between  the  date 
due  and  the  date  that  the  payment  was 
received  at  USGS.  However,  the  USGS 
and  MMS  have  interpreted  the  language 
"30-day  period  or  portion  thereof  to 
mean  that  the  full  charge  will  also  be 
applicable  to  periods  of  less  than  30 
days. 

The  confusion  that  has  resulted  from 
contrary  interpretations  of  the  rule  has 
resulted  in  an  accumulation  of  numerous 
improperly  computed  late  payment 
charges,  and  in  protests  of  amounts 
billed.  The  resulting  disorder  places  an 
undue  burden  on  the  payors  and  on 
MMS  who  are  both  concerned  with 
accurate  determination  of  charges  due. 

Numerous  comments  were  received 
by  USGS  from  lessees/operators/payors 
nationwide  recommending  that  late 
payment  charges  be  computed  for  the 
actual  number  of  days  that  payments 
are  delinquent.  Additional  commenters 
questioned  exactly  when  payments  must 
be  received  in  order  to  avoid  late 
payment  charges.  After  reviewing  those 
comments  and  other  considerations, 
MMS  has  determined  that  a  burden  can 
be  lifted  from  both  MMS  and  payors  by 
clarifying  the  regulations  applicable  to 
the  assessment  of  late  payment  charges. 

The  final  rules  require  that  charges  for 
late  payments  or  underpayments  be 
calculated  from  (but  not  including)  the 
date  due  until  and  on  the  day  on  which 
the  payment  is  received  in  the 
appropriate  accounting  office.  Payments 


received  after  4  p.m.  local  time  will  be 
acknowledged  as  received  on  the 
following  workday.  When  the  date  due 
for  payment  occurs  on  a  non-workday, 
the  payment  will  be  considered  timely  if 
it  is  appropriately  received  during 
business  hours  until  4  p.m.  local  time  on 
the  next  workday  after  the  date  due. 

It  is  the  responsibility  of  each  payor  to 
submit  all  payments  with  su^cient  lead 
time  for  it  to  arrive  timely  in  the 
appropriate  accounting  office  regardless 
of  the  method  used  to  deUver  the 
payment.  Unusual  circumstances  may 
occasionally  cause  the  delay  of  the 
arrival  of  a  payment  by  the  date  due 
even  though  ample  time  has  been 
allowed  for  normal  deUvery.  In  these 
cases,  MMS  will  consider  Oie  waiver  of 
the  late  payment  charge  after  reviewing 
the  evidence  of  intended" delivery  as 
presented  by  the  payor. 

The  payor  will  be  required  to  submit 
independent  documentary  evidence  to 
MMS  that  shows  the  payment  was  sent 
sufficiently  in  advance  of  the  date  due 
to  be  delivered  timely.  These  would 
include  (1)  The  lead  time  allowed  for 
delivery;  (2)  the  mode  of  delivery  used; 
and  (3)  all  other  pertinent  factors. 
Examples  of  acceptable  evidence  that 
might  satisfy  these  requirements  are:  a 
dated  U.S.  Postal  Service  receipt  for 
Express  Mail,  Registered  Mail,  or 
Certified  MaU;  a  dated  receipt  from  a 
commercial  delivery  service;  or  a  dated 
receipt  from  a  financial  institution  for  an 
electronic  funds  transfer  (EFT). 

MMS  may  waive  a  late  payment 
charge  if  in  its  judgment  the  evidence 
submitted  by  the  payor  justifies  a 
waiver.  MMS  does  not  examine  and  will 
not  consider  the  "postmark"  on  any 
mail. 

(Note. — Mail  for  the  Accounting  Center  at 
Denver,  Colorado,  is  picked  up  from  the  U.S. 
Post  Office  af  6:30  a.m.  each  workday  for 
delivery  to  the  Accounting  Center.  Mail 
received  at  the  Post  Office  too  late  to  be 
included  in  the  6:30  a.m.  pickup  will  be 
received  by  MMS  on  the  next  woricday.) 

In  accordance  with  the  terms  of 
leases,  contracts,  and/or  regulations,  the 
failure  to  pay  minerals  royalties  timely 
constitutes  a  default  that  could  subject 
such  leases  or  contracts  to  cancellation. 
The  late  payment  charge  as  established 
herein  is  a  lesser  remedy  in  lieu  of 
cancellation.  The  action  is  also 
consistent  with  the  Government's 
overall  cash  management  policy  and  is 
based  on  the  authority  of  ^e  Secretary 
of  the  Interior  to  promulgate  rules 
needed  to  administer  and  manage  the 
minerals  resources  of  Federal  and 
Indian  lands. 

Late  pajrment  charges  are  calculated 
on  the  basis  of  a  percentage  assessment 


rate.  In  the  absence  of  a  specific  lease  or 
contract  provision  prescribing  a 
different  rate,  that  percentage 
assessment  rate  is  calculated  by  the 
Department  of  the  Treasury  as  an 
average  of  the  "Current  Value  of  Funds 
to  Treasury."  This  quarterly  rate  is 
published  prior  to  the  first  day  of  each 
calendar  quarter  for  application  to 
overdue  payments  or  underpayments  in 
the  new  calendar  quarter,  llie  rate  is 
published  in  the  Notices  section  of  the 
Federal  Register  and  indexed  tmder 
"Fiscal  Service/Notices/Funds  Rate; 
Treasury  Current  Value."  For  example, 
the  applicable  rate  of  14.39%  for  the  first 
quarter  of  1982  (January  1 -March  31) 
was  published  as  a  Notice  on  December 
16, 1981  (46  FR  61383). 

Whenever  any  amounts  are  past  due 
for  periods  of  time  that  overlap  calendar 
quarters,  it  is  necessary  to  calculate  the 
late  payment  charges  by  using  the 
quarterly  interest  rates  that  existed 
during  the  several  periods  within  the 
whole  late  period.  For  example,  the  rate 
was  18.35%  for  the  calendar  quarter 
ending  December  31, 1981,  and  14.39% 
for  the  calendar  quarter  ending  March 
31, 1982.  Assuming  a  royalty  payment 
due  on  November  30, 1981.  and  received 
by  4  p.m.  local  time  on  January  11, 1982, 
MMS  would  have  reconded  that  overdue 
payment  as  received  42  days  late.  Thus, 
calculated  by  the  procedure  herein 
established,  the  delinquent  payor  would 
be  assessed  late  payment  charges  for  31 
days  at  the  rate  of  1&35%  per  annum, 
and  for  11  days  at  the  rate  of  14.39%  per 
annum. 

From  their  effective  date,  these 
regulations  apply  to  all  late  payments 
and  to  most  underpayments,  but 
exceptions  to  this  policy  may  be  granted 
to  payors  who  have  set  up  an  advance 
payment  plan  with  MMS  under  recently 
developed  MMS  procedures.  However, 
if  any  late  payment  charge  is  not 
received  by  the  date  due,  additional  late 
payment  charges  will  be  assessed. 

Discussion  of  CiMnments 

We  received  comments  from  13 
groups  or  individuals  during  the 
comment  period  for  the  interim, 
proposed  rule.  They  included 
representatives  of  the  Indian  tribes,  the 
oil  and  gas  industry,  the  mining 
industry,  and  offices  within  the 
Department,  as  well  as  the  public 

Several  commenters  suggested  that 
adoption  of  a  "grace  period"  during 
which  late  payment  charges  would  not 
be  assessed.  These  commenters  felt  that 
such  a  period  was  needed  to  allow  for 
circumstances  beyond  the  control  of  the 
payor.  However,  the  language  in  the 
leases,  contracts,  and  regulations  is 
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speciflc  on  the  date  due.  We  do  not 
agree  that  an  automatic  grace  period  is 
allowable.  MMS  may  consider  rehef  on 
a  case-by-case  basis  because  of  unusual 
delays. 

Several  commenters  SAiggested  using 
the  postmark  as  the  date  of  receipt 
rather  than  the  date  on  which  payments 
are  received  by  the  appropriate 
accounting  office.  Some  commenters 
stated  that  postmarked  mail  is  accepted 
for  dating  the  receipt  of  payments  at 
other  governmental  agencies,  such  as 
the  Internal  Revenue  Service.  The 
estabUshment  of  dates  due  for  other 
governmental  agencies  are 
administrative  determinations  by  those 
agencies.  Moreover,  in  keeping  with  the 
Government's  overall  cash  management 
policy  MMS  must  receive  payments  on 
or  before  the  dates  due.  Therefore,  MMS 
will  not  consider  the  postmark  date  as 
proof  of  timely  payment. 

Some  commenters  alleged  that  the 
ciurent  payment  schedule  does  not 
allow  sufficient  time  for  gathering 
complex  production  and  sales  data 
needed  to  compute  and  remit  royalty 
payments  by  the  date  due.  They 
suggested  that  payments  be  scheduled 
to  fall  due  at  least  60  days  after  the  end 
of  the  production  month  in  order  to 
avoid  the  assessment  for  unavoidable 
late  payment  charges.  MMS  has  already 
addressed  that  issue  and  is  considering 
development  of  a  voluntary  2-month 
reporting  and  paying  procedure,  which 
is  being  separately  proposed  in  a  notice 
in  the  Federal  Register. 

Some  commenters  requested  that  the 
term  "underpayment"  be  defined  further 
and  especially  that  the  language  in  the 
preamble  be  clarified  regarding  "most 
underpayments"  when  referring  to  die 
assessment  of  late  payment  charges.  An 
underpayment  is  any  payment  that  is 
received  when  due  but  does  not  fully 
satisfy  or  cover  the  amount  due.  "^ost 
underpayments"  refers  to  those 
estimated  payments  on  natural  gas 
production  that  are  made  timely  and  in 
accordance  with  instructions  provided 
by  MMS  to  a  payor  but  are  not  sufficient 
to  cover  the  royalties  actually  due. 

As  was  mentioned  previously,  many 
commenters  recommended  that  the  late 
payment  charges  be  computed  for  the 
actual  niunber  of  days  that  payments 
are  delinquent.  MMS  is  adopting  that 
recommendation. 

A  few  commenters  suggested 
exempting  &om  late  payment  charges 
those  underpayments  resulting  from 
retroactive  price  changes  by  the  Federal 
Energy  Regulatory  Commission  or  any 
other  Federal  agency.  MMS  agrees  that 
a  late  payment  charge  should  not  be 
assessed  retroactively.  However,  late 
payment  charges  ivill  be  assessed  on 


underpayments  due  to  retroactive  price 
changes  if  adjusted  payments  are  not 
received  by  the  last  day  of  the  month 
after  the  month  in  Mdiich  the  price 
changea  are  made  pubUc  and  pubUsbed. 

A  few  commenters  suggesteid 
extending  the  date  due  for  initial 
payment  of  first  production  from  00  days 
as  provided  by  NTL-1  and  NTLr-lA  to  00 
days.  The  commenters  stated  that 
although  the  Federal  Government's 
share  of  production  may  be  known. 
additional  time  is  needed  because  other 
overriding  royalties  or  other  interests 
must  frequently  be  accommodated  We 
do  not  agree  that  it  is  necessary  to 
withhold  the  Federal  Government's  or 
Indians'  share  pending  resolution  of 
other  royalty  interests.  We  are  not 
adopting  this  recommendation. 

In  the  preamble  to  the  interim 
rulemaking  we  stated  that  "*  *  *  in  the 
fmal  rulemaking,  consideration  also  will 
be  given  to  revising  the  methodology 
required  by  30  CFR  25a49  (rental  and 
royalty  payments.  Outer  Continental 
Shelf  Lands)  with  respect  to  late 
payment  charges  so  that  such 
methodology  will  be  consistent  with  that 
which  is  established  with  onshore 
minerals  *  *  *"  The  current  rulemaking 
does.  It  provides  for  the  assessment  of 
late  payment  charges  in  the  same 
maimer  for  both  onshore  and  oSahore 
operations. 

Some  conmienters  stated  that  interest 
ought  to  be  paid  by  the  Government  to 
payors  for  overpayments  at  the  same 
rate  that  interest  is  charged  to 
delinquent  payors  by  the  GovemmenL 
MMS  does  not  agree.  It  is  a  general  rule 
of  law  that  in  the  absence  of  a  contract 
or  a  statute  to  the  contrary,  interest 
cannot  be  paid  on  amounts  owed  by  the 
Government 

There  were  numerous  comments 
regarding  various  applications  of  late 
payment  charges  for  late  payments  and 
underpajrments  of  Indian  minerals 
roycdties.  Many  commenters  stated  that 
the  rate  established  by  interim 
regulation  was  too  low  and  does  not 
adequatriy  reflect  the  current  value  of 
funds  to  the  Indians.  These  commenters 
felt  that  Indian  minerals  owners  are 
entitled  to  fair  return  on  the  use  of  their 
money  and  should  receive  at  least  the 
prime  rate  or  the  highest  rate  paid  by 
most  creditworthy  corporate  borrowers 
plus  two  points.  Other  commentera 
suggested  that  the  "interest"  to  be 
charged  for  late  payment  of  royalties  for 
Indian  minerals  should  be  based  ei\ber 
on  the  prime  rate  current  at  the  time  of 
the  lata  pajrment  or  on  the  highest 
Certificate  of  Deposit  rate  current  and 
being  received  by  the  Bureau  of  Indian 
Affairs  for  tribal  investments.  MMS  ia 
aware  that  the  D^mrtmoit's  tnist 


responsibility  to  the  Indians  must  assure 
that  they  receive  a  fair  return  on  the  sale 
of  their  minerals  as  well  as  a  fair  return 
on  the  use  of  their  monies  when 
payments  are  not  made  timely.  MMS 
agrees  that  the  Indians  have  a  right  to 
establish  the  rate  to  be  used  for 
assessing  late  payment  charges  on  late 
payments  or  underpayments  of  their 
royalties.  MMS  has  tentatively  agreed  to 
publish  a  rate  separately  established  for 
the  Indians  in  subsequent  revisions  to 
these  regulations.  However,  until  then 
MMS  will  continue  to  apply  the  I'ate 
prescribed  in  these  regulations,  except 
where  other  rates  are  specifically 
prescribed  by  lease  or  contract 

Several  commenters  requested  diat 
the  regulatory  language  in  30  CFR  Parts 
211,  221.  and  231  specify  that  late  or 
underpayment  charges  collected  by 
MMS  be  paid  to  the  Indians.  They 
requested  that  late  payment  charges 
assessed  with  respect  to  any  Indian 
lease,  permit  or  contract  shall  be  paid 
to  the  Indian  or  tribe  to  which  the 
amount  overdue  is  owed.  We  agree  and 
have  included  such  a  provision  in  these 
rules. 

Some  commenters  suggested  that  a 
penalty  plus  interest  should  be  imposed 
for  late  payments  and  underpayments  of 
Indian  royalties.  As  we  stated  earlier, 
MMS  plans  to  propose  regulations  that 
address  such  issues. 

Some  commenters  opposed  the 
suggestion  that  a  futiue  rulemaking  be 
considered  that  would  allow  for 
recoupment  of  administrative  costs 
incurred  for  securing  compliance  from 
delinquent  payors.  We  assert  however 
that  the  failure  to  report  and  pay  timely, 
completely,  and  accurately  results  in 
considerable  extra  cost  to  the 
Government  Although  we  are  not 
adopting  such  a  recoupment  rule  at  this 
time,  we  may  in  the  future  propose  such 
arule. 

Some  commentera  suggested  that  the 
date  due  for  annual  minimum  royalty 
payments  needs  to  be  defined.  We  a^ee 
and  propose  to  develop  separately  a  rule 
that  will  specify  exactly  when  the 
minimum  royalty  must  be  pcdd  after  die 
expiration  of  the  lease  year. 

Some  commenters  suggested  that 
when  a  dispute  arises  between  a  payor 
and  the  Minerals  Management  Service 
regarding  royalties,  no  late  payment 
charge  should  be  impoeed  nntO  the 
dispute  has  been  finally  resolved.  MMS 
does  not  agree  because  postponement  of 
collection  of  a  late  payment  charge 
would  deprive  the  Government  or 
Indians  of  the  use  (rf  the  moniee  due 
diuing  the  duration  of  the  dispute. 
Moraovor,  such  procedure  would  not  be 
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in  accordance  with  Federal  cash 
management  policy. 

A  few  commentera  suggested  charging 
a  fee  equal  to  the  original  payment  for 
aU  underpayments  or  late  payments 
and/or  cancellation  for  breach  of 
contract  if  such  violations  continued. 
MMS  does  not  a^«e.  We  believe  that 
this  regulation  is  an  adequate  deterrent 
and  provides  a  lesser  remedy  than 
would  cancellation. 

Author:  Raymond  A.  Hicks,  Chief, 
Branch  of  Rules  and  Procedures  for 
Royalty  Management,  Minerals 
Management  Service,  12203  Sunrise 
Valley  Drive.  Reston.  VA  22091  (703) 
860-7311. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C  601  et  seq.)  because  during  1981 
the  Department  collected  less  than  $1 
million  in  late  or  underpayment  chai:ges. 
This  rule  does  not  contain  information 
collection  requirements  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3507. 

list  of  Subjects  in  30  CFR  Parts  211, 221, 
2S1, 250, 270 

Mineral  royalties.  Reporting 
requirements. 

Under  the  authority  of  The  Mineral 
Leasing  Act,  the  Act  of  February  25. 
1920,  (30  U.S.C.  181  et  seq.);  the 
Acquired  Lands  Leasing  Act  of  August  7. 
1947,  (30  U.S.C.  351  et  seq.);  the 
Geothennal  Steam  Act  of  1970  (30  U.S.C. 
1001  et  seq.);  die  Outer  Continental  Shelf 
Lands  Act.  (43  U.S.C.  1801  et  seq.);  die 
Allotted  Lands  Leasing  Act  of  1909,  (25 
U.S.C.  396);  and  Uie  Tribal  Unds  Act  of 
1938,  (25  U.S.C.  398a);  and  (25  U.S.C 
396a);  and  EO.  12291  (46  FR  13193)  Tide 
30  CFR  Chapter  II  is  amended  as  set 
forth  below: 

Dated:  May  4, 1982. 
Daniel  N.  NQUer.  Jr., 
Assistant  Secretary  of  the  Interior. 

PART  211-<X>AL  MINING  OPERATING 
REGULATIONS 

Section  211.67  of  TMe  30  of  die  Code 
of  Federal  Regulations  is  revised  to  read 
as  follows: 

9211^    Lai* payiMnt or umtarpayment 
dwrgaa. 

(a)  The  failure  to  make  timely  or 
proper  payment  of  any  monies  due 
pursuant  to  leases  and  contracts  subject 
to  these  regulations  will  result  in  the 
collection  by  the  Minerals  Management 
Service  (MMS)  of  the  full  amount  past 


due  plus  a  late  payment  diai^. 
Exceptions  to  this  late  payment  charge 
may  be  granted  when  estimated 
payments  on  minerals  production  have 
already  been  made  timely  and  otherwise 
in  accordance  with  instructions 
provided  by  MMS  to  the  payor. 
However,  late  payment  charges 
assessed  with  respect  to  any  Indian 
lease,  permit,  or  contract  shall  be 
collected  and  paid  to  the  Indian  or  tribe 
to  which  the  amount  overdue  is  owed. 

(b)  Late  payment  chai:ge8  are  assessed 
on  any  late  pajrment  or  underpayment 
from  the  date  that  the  payment  was  due 
tmtil  the  date  on  which  the  payment  is 
received  in  the  appropriate  MMS 
accounting  office.  Payments  received 
after  4  pjn.  local  time  on  Ae  date  due 
will  be  acknowledged  as  received  on  the 
following  workday. 

(c)  Late  payment  charges  are 
calculated  on  the  basis  of  a  percentage 
assessment  rate.  In  the  absence  of  a 
specific  lease,  permit,  license,  or 
contract  provision  prescribing  a 
different  rate,  this  percentage 
assessment  rate  is  prescribed  by  the 
Department  of  the  Treasury  as  the 
'Treasury  Current  Value  of  Funds 
Rate." 

(d)  This  rate  is  available  in  the 
Treasury  Fiscal  Requirements  Manual 
Bulletins  that  are  published  prior  to  the 
first  day  of  each  calendar  quarter  for 
application  to  overdue  payments  or 
imderpajrments  in  the  new  calendar 
quarter.  The  rate  is  also  published  in  the 
Notices  section  of  the  Federal  Register 
and  indexed  under  "Fiscal  Service/ 
Notices/Funds  Rate;  Treasury  Current 
Value." 

(e)  Late  payment  charges  apply  to  all 
underpayments  and  payments  received 
after  the  date  due.  These  charges 
include  production,  minimnm,  or 
advance  royalties;  assessments  for 
liquidated  damages;  or  any  other 
payments,  fees,  or  assessments  that  a 
lessee/operator/payor  is  required  to  pay 
by  a  specified  date.  The  failure  to  pay 
past  due  payments,  including  late 
payment  charges,  will  result  in  the 
initiation  of  other  enforcement 
proceedings. 

PART  221-OIL  AND  GAS  OPERATING 
REGULATIONS 

Section  221.80  of  Title  30  of  the  Code 
of  Federal  Regulations  is  revised  to  read 
as  follows: 

f221M    Lat* or undarpaymwit Charges. 

(a)  The  fadure  to  make  timely  or 
proper  payments  of  any  monies  due 
pursuant  to  leases,  permits,  and 
contracts  subject  to  these  regulations 
will  result  in  the  collection  by  the 


Minerals  Management  Service  (MMS)  of 
the  full  amount  past  due  plus  a  late 
payment  charge.  Exceptions  to  this  latk 
payment  charge  may  be  granted  when 
estimated  payments  ra  minerals 
production  have  already  been  made 
timely  and  otherwise  in  accordance  with 
instructions  provided  by  MMS  to  the 
payor.  However,  late  payment  charges 
assessed  with  respect  to  any  Indian 
lease,  permit,  or  contract  shall  be 
collected  and  paid  to  the  Indian  or  tribe 
to  which  the  amount  overdue  is  owed 

(b)  Late  payment  charges  are  assessed 
on  any  late  payment  or  underpayment 
from  the  date  that  the  payment  was  due 
untd  the  date  on  which  the  payment  is 
received  in  the  appropriate  MMS 
accountiiig  office.  Payments  received 
after  4  pjn.  local  time  on  the  date  due 
will  be  acknowledged  as  received  the 
following  workday. 

(c)  Late  payment  charges  are 
calculated  on  the  basis  of  a  percentage 
assessment  rate.  In  the  absence  of  a 
specific  lease,  permit,  license,  or 
contract  provision  prescribing  a 
different  rate,  this  percentage 
assessment  rate  is  prescribed  by  the 
Department  of  the  Treasury  as  the 
'Treasury  Current  Value  of  Funds 
Rate." 

(d)  This  rate  is  available  in  Treasury 
Fiscal  Requirements  Manual  Bulletins 
that  are  published  prior  to  the  first  day 
of  each  calendar  quarter  for  application 
to  overdue  payments  or  underpayments 
in  that  new  calendar  quarter.  The  rate  is 
also  published  in  the  Notices  section  of 
the  Federal  Register  and  indexed  imder 
"Fiscal  Service/Notices/Funds  Rate; 
Treasury  Current  Value." 

(e)  Late  payment  chai:ges  apply  to  all 
underpayments  and  payments  received 
after  the  date  due.  These  chai-ges 
include  production  and  minimum 
royalties;  assessments  for  Uquidated 
damages:  administrative  fees  and 
payments  by  purchasers  of  royalty 
taken-in-kind;  or  any  other  payments, 
fees,  or  assessments  that  a  lessee/ 
operator/permittee/payor /royalty 
taken-in-kind  purchaser  is  required  to 
pay  by  a  specified  date.  The  failure  to 
pay  past  due  amounts,  including  late 
payment  charges,  will  result  in  the 
initiation  of  other  enforcement 
proceedings. 

PART  231— OPERATING 
REGULATIONS  FOR  EXPLORATION, 
DEVELOPMENT.  AND  PRODUCTION 

Section  231.80  of  Title  30  of  the  Code 
of  Federal  Regulations  is  revised  to  read 
as  follows: 


22528  Federal  RegUter  /  Vol.  47.  No.  101  /  Tuesday,  May  25.  1982  /  Rules  and  Regulations 


f  231  JO    Urt*  payment  or  undarpaymmit 
oiwrgM. 

(a)  The  failure  to  make  timely  or 
proper  payments  of  any  monies  due 
pursuant  to  leases,  permits,  and 
contracts  subject  to  these  regulations 
will  result  in  the  collection  by  the 
Minerals  Management  Service  (MMS)  of 
the  amount  past  due  plus  a  late  payment 
charge.  Exceptions  to  this  late  payment 
charge  may  be  granted  when  estimated 
payments  have  already  been  made 
timely  and  otherwise  in  accordance  with 
instructions  provided  by  MMS  to  the 
payor.  However,  late  payment  charges 
assessed  with  respect  to  any  Indian 
lease,  permit,  or  contract  shall  be 
collected  and  paid  to  the  Indian  or  tribe 
to  which  the  overdue  amount  is  owed. 

(b)  Late  payment  charges  are  assessed 
on  any  late  payment  or  underpayment 
from  the  date  that  the  payment  was  due 
until  the  date  on  which  the  payment  is 
received  in  the  appropriate  MMS 
accounting  ofHce.  Payments  received 
after  4  p.m.  local  time  on  the  date  due 
will  be  acknowledged  as  received  on  the 
following  workday. 

(c)  Late  payment  charges  are 
calculated  on  the  basis  of  a  percentage 
assessment  rate.  In  the  absence  of  a 
specific  lease,  permit,  license,  or 
contract  provision  prescribing  a 
different  rate,  this  percentage 
assessment  rate  is  prescribed  by  the 
Department  of  the  Treasury  as  the 
'Treasury  Current  Value  of  Funds 
Rate." 

(d)  This  rate  is  available  in  the 
Treasury  Fiscal  Requirements  Manual 
Bulletins  that  are  pubUshed  prior  to  the 
first  day  of  each  calendar  quarter  for 
application  to  overdue  payments  or 
underpayments  in  that  new  calendar 
quarter.  The  rate  is  also  published  in  the 
Notices  section  of  the  Federal  Register 
and  indexed  under  "Fiscal  Service/ 
Notices/Funds  Rate;  Treasury  Current 
Value." 

(e)  Late  payment  charges  apply  to  all 
underpayments  and  payments  received 
after  the  date  due.  These  charges 
include  rentals;  production,  minimum,  or 
advance  royalties;  assessments  for 
liquidated  damages;  administrative  fees 
and  payments  by  purchaser  of  royalty 
taken-in-kind  or  any  other  payments, 
fees,  or  assessments  that  a  lessee/ 
operator/permittee/payor/or  purchaser 
of  royalty  taken-in-kind  is  required  to 
pay  by  a  speciHed  date.  The  failure  to 
pay  past  due  amounts,  including  late 
payment  charges,  will  result  in  the 
initiation  of  other  enforcement 
proceedings. 


PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

Section  250.49  of  Title  30  of  the  Code 
of  Federal  Regulations  is  revised  to  read 
as  follows: 

(250.49    RoyaltiM.  net  prom  Shares,  and 
rental  payments. 

(a)  As  specified  under  the  provisions 
of  the  lease,  the  lessee  shall  pay  all 
rental  when  due,  and  shall  pay  in  value 
or  deliver  in  production  all  royalties  and 
net  profit  shares  in  the  amounts  of  value 
or  production  determined  by  the 
Director  to  be  due.  Payments  of  rental, 
royalties,  and  net  profit  shares  in  value 
shall  be  by  electronic  transfer  of  funds 
or  by  check  or  draft  on  a  solvent  bank  or 
by  money  order  drawn  to  the  order  of 
the  Minerals  Management  Service 
(MMS). 

(b)  The  failure  to  make  timely  or 
proper  payments  of  any  monies  due 
pursuant  to  leases,  permits,  and 
contracts  subject  to  these  regulations 
will  result  in  the  collection  of  the 
amount  past  due  plus  a  late  payment 
charge.  Exceptions  to  this  late  payment 
charge  may  be  granted  when  estimated 
payments  on  minerals  production  have 
already  been  made  timely  and  otherwise 
in  accordance  with  instructions 
provided  by  MMS  to  the  payor. 

(c)  Late  payment  charges  are  assessed 
on  any  late  payment  or  underpayment 
from  the  date  that  the  payment  was  due 
until  the  date  on  which  the  payment  is 
received  in  the  appropriate  MMS 
accounting  office.  Payments  received 
after  4  p.m.  local  time  on  the  date  due 
will  be  acknowledged  as  received  on  the 
following  workday. 

(d)  Late  payment  charges  are 
calculated  on  the  basis  of  a  percentage 
assessment  rate.  In  the  absence  of  a 
specific  lease,  permit,  license,  or 
contract  provision  prescribing  a 
different  rate,  this  percentage 
assessment  rate  is  prescribed  by  the 
Department  of  the  Treasury  as  the 
"Treasury  Current  Value  of  Funds 
Rate." 

(e)  This  rate  is  available  in  Treasury 
Fiscal  Requirements  Manual  Bulletins 
that  are  published  prior  to  the  first  day 
of  each  calendar  quarter  for  application 
to  overdue  payments  or  underpayments 
in  the  new  calendar  quarter.  The  rate  is 
also  published  in  the  Notices  section  of 
the  Federal  Register  and  indexed  under 
"Fiscal  Service/Notices/Funds  Rate; 
Treasury  Current  Value." 

(f)  Late  payment  charges  apply  to  all 
underpayments  and  payments  received 
after  ^e  date  due.  These  charges 
include  production  and  minimum 
royalties;  assessments  for  liquidated 


damages;  administrative  fees  and 
payments  by  purchasers  of  royalty 
taken-in-kind;  or  any  other  payments, 
fees,  or  assessments  that  a  lessee/ 
operator/payor/permittee/royalty 
taken-in-kind  purchaser  is  required  to 
pay  by  a  specified  date.  The  failure  to 
pay  past  due  amounts,  including  late 
payment  charges,  will  result  in  the 
initiation  of  other  enforcement 
proceedings. 

PART  270-GEOTHERMAL 
RESOURCES  OPERATIONS  ON 
PUBLIC.  ACQUIRED.  AND 
WITHDRAWN  LANDS 

Section  270.81  of  Title  30  of  the  Code 
of  Federal  Regulations  is  revised  to  read 
as  follows: 

9  270.81    Late  payment  or  underpayment 
cttarges. 

(a)  The  failure  to  make  timely  or 
proper  payment  of  any  monies  due 
pursuant  to  leases  and  contracts  subject 
to  these  regulations  will  result  in  the 
collection  by  the  Minerals  Management 
Service  (MMS)  of  the  full  amount  past 
due  plus  a  late  payment  charge. 
Exceptions  to  this  late  payment  charge 
may  be  granted  when  estimated 
payments  on  minerals  production  have 
already  been  made  timely  and  otherwise 
in  accordance  with  the  instructions 
provided  by  the  MMS  to  the  payor. 

(b)  Late  payment  charges  are  assessed 
on  any  late  payment  or  underpayment 
from  the  date  Uiat  the  payment  was  due 
until  the  date  on  which  the  payment  is 
received  in  the  appropriate  MMS 
accounting  office.  Payments  received 
after  4  p.m.  local  time  on  the  date  due 
will  be  acknowledged  as  received  on  the 
following  workday. 

(c)  Late  payment  charges  are 
calculated  on  the  basis  of  a  percentage 
assessment  rate.  In  the  absense  of  a 
specific  lease,  permit,  license,  or 
contract  provision  prescribing  a 
different  rate,  this  percentage 
assessment  rate  is  prescribed  by  the 
Department  of  the  Treasury  as  the 
'Treasury  Current  Value  of  Funds 
Rate." 

(d)  This  rate  is  available  in  the 
Treasury  Fiscal  Requirements  Manual 
Bulletins  that  are  published  prior  to  the 
first  day  of  each  calendar  quarter  for 
application  to  overdue  payments  or 
underpayments  in  that  new  calendar 
quarter.  The  rate  is  also  published  in  the 
Notices  section  of  the  Federal  Register 
and  indexed  under  "Fiscal  Service/ 
Notices/Funds  Rate;  Treasury  Current 
Value." 

(e)  Late  payment  charges  apply  to  all 
underpayments  and  payments  received 
after  the  date  due.  These  charges 
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include  production,  minimum,  and 
compensatory  royalties;  assessments  for 
liquidated  damages;  administrative  fees 
and  payments  by  purchasers  of  royalty 
taken-in-kind;  or  any  other  payments, 
fees,  or  assessments  that  a  lessee/ 
operator/payor/royalty  taken-in-kind 
purchaser  is  required  to  pay  by  a 
specified  date.  The  failure  to  pay  past 
due  payments,  including  late  payment 
charges,  will  result  in  the  initiation  of 
other  enforcement  proceedings. 

[FR  Doc  «2-14ZZ7  Hied  S-J4-82:  >:4S  wb| 
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DEPARTMENT  OF  DEFENSE    * 

Office  of  the  Secretary 

32  CFR  Part  373 

[DoO  DIrtctiva  514S.10] ' 

Assistant  to  the  Secretary  of  Defense 
(Review  and  Oversight) 

agency:  Office  of  the  Secretary  of 
Defense.  DoD. 

action:  Final  rule. 

summary:  The  Secretary  of  Defense  has 
assigned  responsibilities  and  functions 
to  the  Assistant  to  the  Secretary  of 
Defense  (Review  and  Oversight)  (ATSD 
(R&O)],  and  has  delegated  specific 
authorities.  This  rule  (DoD  Directive 
5148.10]  serves  as  the  instrument  that 
authorizes  the  ATSD(R&0),  to  carry  out 
his  charter. 

EFFECTIVE  DATE:  This  rule  was  approved 
and  signed  by  the  Deputy  Secretary  of 
Defense  on  April  20, 1981,  and  is 
effective  as  of  that  date. 

FOR  FURTHER  INFORMATION  CONTACT! 

Mr.  Arthur  H.  Ehlers,  Director  for 
Organizational  and  Management 
Planning.  Office  of  the  Deputy  Secretary 
of  Defense  (Administration),  TTie 
Pentagoa  Washington,  D.C.  20301, 
Telephone  202-695-4278. 

tUPPIXMENTARY  INFORMATION:  This 
information  is  submitted  in  compliance 
with  the  requirements  of  section 
552(a)(1)  of  Title  5.  United  States  Code, 
and  1  CFR  305.76. 

List  of  SubjecU  in  32  CFR  Part  373 

Organization  and  functions  (government 
agencies),  Investigations. 

Accordingly.  32  CFR.  Chapter  1.  is 
amended  by  adding  a  new  Part  373, 
reading  as  follows: 


'Copies  may  be  obtained  if  needed,  from  the  VS. 
Naval  Publications  and  Forms  Center,  5801  Tabor 
Avennc,  Philadelphia,  PA  19120  Attention:  Code 
301. 


PART  373— ASSISTANT  TO  THE 
SECRETARY  OF  DEFENSE  (REVIEW 
AND  OVERSIGHT) 

373.1  Purpose. 

373.2  Derinitions. 

373.3  Responsibilities. 

373.4  Relationships. 

373.5  Authorities. 
Authority:  10  U.S.C,  Chapter  4. 

f  373.1    Purpose. 

Pursuant  to  the  authority  vested  in  the 
Secretary  of  Defense  under  the 
provisions  of  title  10,  United  States 
Code,  the  position  of  Assistant  to  the 
Secretary  of  Defense  (Review  and 
Oversight)  (ATSD(R&0)),  is  hereby 
established  with  the  responsibiUties, 
functions,  and  authorities  prescribed 
herein. 

f  373.2    Definitions. 

The  term  "DoD  Components"  refers  to 
the  Office  of  the  Secretary  of  £>efense 
and  its  field  activities,  the  Military 
Departments,  the  Organization  of  the 
Joint  Chiefs  of  Staff,  the  Unified  and 
Specified  Commands,  and  the  Defense 
Agencies. 

1373.3    Responsttiilities. 

The  ATSD(R&0)  shall  serve  as  the 
principal  advisor  and  assistant  to  the 
Secretary  of  Defense  for  matters  related 
to  the  combatting  of  fraud,  waste,  and 
abuse  in  DoD  programs  and  operations. 
In  carrying  out  these  responsibiUties,  the 
ATSD(R&0)  shaU: 

(a)  Develop  policy,  monitor  and 
evaluate  program  performance,  and 
provide  guidance  to  DoD  Components 
on  matters  regarding  criminal 
investigation  programs. 

(b)  Monitor  and  evaluate  the 
adherence  of  DoD  Components  to 
internal  audit,  contract  audit,  and 
internal  review  principles,  policies,  and 
procedures.  Identify  instances  of  non- 
compliance and  recommend  appropriate 
corrective  actions  to  the  Secretary  of 
Defense  or  the  responsible  DoD 
Component  Head. 

(c)  Develop  pHjlicy,  evaluate  program 
performance,  and  monitor  follow-up 
actions  taken  by  DoD  Components  in 
response  to  GAO  audit,  internal  audit, 
contract  audit,  and  internal  review 
reports.  Identify  those  cases  in  whidi 
audit  recommendations  capable  of 
significantly  improving  the  economy, 
efficiency,  and  e^ectiveness  of  DoD 
programs  and  operations  have  been 
ignored  or  circumvented.  Recommend 
corrective  action  to  the  Secretary  of 
Defense  or  the  responsible  DoD 
Component  Head. 


(d)  Advise  the  Secretary  of  Defense  of 
any  incidents  of  fraud,  waste,  or  abuse 
in  DoD  programs  and  operations  which 
require  the  Secretary's  personal 
attention. 

(e)  Exercise  direction,  authority  and 
control  over  the  Defense  Audit  Service 
(DoD  Directive  5105.48).' 

(f)  Perform  such  other  duties  as  the 
Secretary  of  Defense  may  prescribe. 

>  373.4    Relationships. 

(a)  In  the  performance  of  assigned 
duties,  the  ATSD(RftO)  shall: 

(1)  Coordinate  actions  with  the  ASD 
(Comptroller),  DoD  General  Coimsel, 
and  other  DoD  organizations  having 
collateral  or  related  functions. 

(2)  Maintain  liaison  with  DoD 
Components  and  other  governmental 
and  nongovernmental  agencies  for  the 
exchange  of  information  and  advice  on 
programs  in  the  field  of  assigned 
responsibilities  and  functions. 

(3)  Make  use  of  established  facilities 
and  services  in  the  Department  of 
Defense  or  other  governmental  agencies 
to  avoid  dupUcation  and  achieve 
maximum  efficiency  and  economy. 

(b)  Heads  of  DoD  Components  shall 
coordinate  with  the  ATSD(RftO)  on  all 
matters  relating  to  the  fimctions  and 
responsibilities  dted  in  {  373.3. 

1373.5    Authorities. 

The  ATSD(R&0]  is  hereby  delegated 
authority  to: 

(a)  Issue  instructions  and  one-time, 
directive-type  memoranda  which  carry 
out  policies  approved  by  the  Secrietary 
of  Defense  in  th^field  of  assigned 
responsibihties  and  functions. 
Instructions  to  the  Military  Departments 
will  be  issued  through  the  Secretaries  of 
those  Departments  or  their  designees. 
Instructions  to  Unified  and  Specified 
Commands  will  be  issued  through  the 
Joint  Chiefs  of  Staff. 

(b)  Obtain  suc:h  reports,  information, 
advice,  and  assistance  consistent  with 
the  policies  and  criteria  of  DoD 
Directive  5000.19, '  "Policies  for  the 
Management  and  Control  of  Information 
Requirements,"  March  12, 1976,  as 
deemed  necessary. 

(c)  Cqpimimicate  directly  with  heads 
of  DoD  organizations,  including  the 
Secretaries  of  the  Military  Departments, 
the  Joint  Chiefs  of  Staff,  the 
Commanders  of  the  Unified  and 
Specified  Commands,  and  the  Directors 
of  Defense  Agencies.  Communications 
with  the  Commanders  of  the  Unified  and 
Specified  Commands  shall  be 
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coordinated  with  the  Joint  Chiefs  of 

Staff. 

M.  S.  Hedy, 

OSD  Federal  Register  Liaison  Officer. 
Department  of  Defense. 

May  20, 1962. 

(FR  Doc  8»-14na  Filed  i-l*-tt  ft4S  un] 
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32  CFR  Part  374 

[DoO  Diractiv*  5105.50]  > 

Defense  Criminal  Investigative  Service 

agency:  Office  of  the  Secretary  of 

Defense,  DoD. 

ACnow:  Final  rule. 

summary:  Under  the  authority  of  Part 
373  of  this  title,  the  Defense  Criminal 
Investigative  Service  (DClS)  is 
established  to  investigate  criminal  or 
fraudulent  activities  involving  DoD 
Components  or  DoD  contractors,  lliis 
rule  (DoD  Directive  5105.50)  serves  as 
the  instrument  that  authorizes  the 
Director.  DCIS,  to  carry  out  his  charter. 

EFFECnvE  date:  This  rule  was  approved 
and  signed  by  the  Deputy  Secretary  of 
Defense  on  April  28, 1982,  and  is 
effective  as  of  that  date. 

Fon  FUfrmER  information  contact: 

K4r.  William  G.  Dupree.  Deputy  Director. 
DCIS,  Cameron  Station.  Alexandria, 
Virginia,  22314,  Telephone  202-274-63ea 

SUPPLEMENTARY  INFORMATION:  This 
information  is  submitted  in  compliance 
with  the  requirements  of  section 
552(a)(1)  of  Tide  5.  United  States  Code, 
and  1  CFR  305.76. 

List  of  Subjects  in  32  CFR1>ait  S74 

Organization  and  functions  (government 
agencies).  Investigations 

Accordingly,  32  CFR,  Chapter  1,  is 
amended  by  adding  a  new  Part  374, 
reading  as  follows: 

PART  374— DEFENSE  CRIMINAL 
INVESTIGATIVE  SERVICE 

Sec 

374.1  Purpose. 

374.2  Applicability. 

374.3  Definitions. 

374.4  Policy. 

374.5  Responsibilities. 

374.B  Organization  and  Managementt 

374.7  Relationships. 

374.8  Procedures. 

374.9  Authority. 

374.10  Delegations  of  Authority. 
Authority:  10  U.S.C.  Chapter  4. 


1374.1    Pivpoee. 

Under  tiie  auUiority  of  Part  373  of  diis 
tide,  this  part  establishes  the  Defense 
Criminal  Investigative  Service  (DCIS). 
assigns  responsibilities,  and  defines 
functions  and  organization  of  the  DCIS. 

S  374.2    AppNeabmty. 

The  provisions  of  the  part  apply  to  the 
Office  of  the  Secretary  of  Defense 
(OSD),  die  Military  Departments,  die 
Organization  of  the  Joint  Chiefs  of  Staff, 
the  Unified  and  Specified  Commands, 
and  the  Defense  Agencies  (hereafter 
referred  to  as  "DoD  Components"). 

S  374.3    Definitions. 

(a)  DoD  Contractor.  An  individual, 
corporation,  or  other  commercial  or 
nonprofit  entity,  their  employees  or 
agents,  who  contract  or  negotiate  with  a 
DoD  Component  to  supply  goods  or 
services. 

(b)  Investigations.  Investigations  of 
suspected  criminal  activities  and  other 
actions  intended  to  detect  violations  of 
major  federal  criminal  statutes  including 
felonies  punishable  under  the  UCMJ, 
U.S.C.  10,  Chapter  47;  and  violations  of 
DoD  Directives  System  issuances  (DoD 
directives,  instructions,  regulations,  and 
other  policy  and  regulatory  issuances) 
by  civilian  or  military  personnel 
assigned  to  the  Office  of  the  Secretary  of 
Defense,  Unified  and  Specified 
Commands,  the  Organization  of  the  Joint 
Chiefs  of  Staff,  and  the  Defense 
Agencies;  and  those  individuals  or 
contractors  who  are  suspected  of 
committing  criminal  violations  against 
DoD  personnel  or  property. 


'  Coplet  may  be  obtained  If  needed  from  the  U.S. 
Naval  Publication*  and  Ponna  Center,  5601  Tabor 
Avenue,  Philadelphia.  PA  19120.  Attention:  Code 
301. 


f  374.4 

(a)  The  DCIS  is  established  as  a 
worldwide  civilian  federal  law 
enforcement  activity  to  investigate 
criminal  fraudulent  activities  involving 
DoD  Components  or  DoD  contractors 
within  the  50  states,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  and  in  other  nations. 

(b)  To  avoid  duplication  of  efforts, 
DCIS  will  refer  to  the  respective  Military 
Departments'  investigative  jurisdiction 
matters  involving  the  personnel, 
property,  facilities,  or  conti*acts  both 
awarded  and  administered  by  a  single 
Mihtary  Department  unless  otherwise 
directed  by  the  Secretary  of  Defense  or 
the  Assistant  to  the  Secretary  of 
Defense  (Review  and  Oversight). 

f  374.5    Responatt>iira«s. 

(a)  The  Assistant  to  the  Secretary  of 
Defense  (Review  and  Oversight) 
IATSD(R40))  shall: 

(1)  Authorize  the  Director,  DCIS,  to 
investigate  allegations  of  criminal 
activities  and  other  suspected  violations 


by  civilian  or  military  personnel 
assigned  to  DoD  Components  and 
conduct  other  investigations  into 
suspected  criminal  violations  against 
DoD  personnel  or  property. 

(2)  Conduct  timely  investigations 
pertaining  to  matters  of  interest  to  the 
Secretary  of  Defense. 

(b)  The  Director,  Defense  Criminal 
Investigative  Service,  shall: 

(1)  Conduct  criminal  investigations 
involving  criminal  activity  or  violations 
of  major  federal  criminal  offenses  or 
major  violations  of  the  UCMJ,  U.S.C.  la 
Chapter  47  within  the  Office  of  the 
Secretary  of  Defense,  the  Organization 
of  Joint  Chtefs  of  Staff,  the  Unified  and 
Specified  Commands,  and  the  Defense 
Aigencies. 

(2)  Conduct  criminal  investigations  of 
those  individuals  or  contractors 
suspected  of  committing  criminal 
violations  against  DoD  personnel  or 
property. 

(3)  Conduct  criminal  investigations 
involving  the  personnel,  property,  or 
facilities  of  a  Military  Department 
involving  multiservice  awarded  or 
administered  contracts. 

(4)  Conduct  joint  investigations  of 
criminal  matters  with  other  military  or 
civilian  investigative  agencies. 

(5)  Refer  any  criminal  matter 
principally  involving  a  single  Military 
Department  to  its  investigative 
organization  tmless  otherwise  directed 
by  the  Secretary  of  Defense  or  the 
ATSD(R&0). 

(6)  Refer  to  the  appropriate  civilian 
and  military  investigative  or  intelligence 
agency  information  pertaining  to 
intelligence  or  counterintelligence 
matters. 

(7)  Organize,  direct  and  manage  the 
DCIS  to  include  the  selection  of  all 
personnel  for  appointment  to  DCIS. 

(8)  Conduct  fraud  and  crime 
prevention  surveys  within  his  areas  of 
responsibility,  and  as  directed,  for  the 
purpose  of  detecting  criminal  activity, 
identifying,  minimizing,  or  eliminating 
systemic  wealcnesses  conducive  to 
criminal  activity. 

(9)  Provide,  as  necessary,  programing 
and  workload  projections  to  the  Military 
Departments. 

(10)  Perform  other  duties  and  conduct 
other  investigations,  operations, 
protective  services,  or  projects  as 
directed  by  the  Secretary  of  Defense,  the 
ATSD(R&0),  or  their  designees. 

(c)  The  Secretaries  of  the  Military 
Departments,  of  designees,  shall  ensure 
that  their  military  Investigative 
organizations  will  be  responsive  to  DCIS 
lead  requests  in  geographic  areas  where 
DCIS  lacks  resources. 
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(d)  Heads  of  DoD  Components  shall 
provide  to  the  Director,  DOS,  access  to 
information  the  DCIS  requires  to  carry 
out  its  responsibilities,  and  shall  provide 
the  DCIS  fmal  disposition  or  actions 
taken  based  upon  DCIS  investigations. 

S  374.6    Organixatlon  and  ManageiMnt 

(a)  The  DCIS  is  a  separately  organized 
activity  of  the  Department  of  Defense 
under  the  direction,  authority,  and 
control  of  the  ATSD(R&0). 

(b)  The  DCIS  is  assigned  to  the 
Defense  Audit  Service  for 
administrative  purposes;  but  the 
Director,  DCIS,  shall  report  directly  to 
the  ATSDfR&O). 

(c)  The  DCIS  shall  be  headed  by  a 
civilian  director,  who  shall  also  hold  the 
position  of  Deputy  Assistant  to  the 
Secretary  of  Defense  (Criminal 
Investigations),  and  who  shall  be 
selected  by  the  ATSD(R40). 

(d)  The  DCIS  shall  be  authorized  such 
personnel,  facilities,  funds,  and  other 
resources  as  determined  by  the 
Secretary  of  Defense  and  the 
ATSD(R&0). 

(e)  The  Director,  DOS,  shall  establish, 
within  assigned  resources,  subordinate 
organizational  elements  within  the  50 
states,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and 
other  nations. 

(f)  The  Director,  DCIS,  has  authority 
to  enter  into  Memoranda  of 
Understanding  with  appropriate  DoD 
Components  arranging  investigative 
support  in  those  geographical  or 
functional  areas  where  DCIS  does  not 
have  resources  available. 

(g)  Administrative  support  for  the 
DCIS  will  be  provided  by  other  DoD 
Components  in  accordance  with  DoO 
interservice  support  agreements. 

S  374.7    Relationship*. 

(a)  In  the  performance  of  assigned 
responsibilities,  the  Director,  DCIS. 
shaU: 

(1)  Maintain  liaison  and  coordinate 
with  DoD  Components  and  other 
federal,  state,  and  local  agencies. 

(b)  Heads  of  DoD  Components,  except 
Military  Departments,  shall  refer 
immediately  to  the  DCIS  aU  incidents  of 
actual,  suspected,  or  alleged  criminal 
offense  for  investigative  action  or  for 
referral  to  the  Military  Department 
concerned,  civilian  investigative  agency, 
or  the  Federal  Bureau  of  Investigation 
(FBI). 

S374J    Procadura*. 

(a)  DCIS  criminal  investigators,  in 
carrying  out  investigations  and  related 
activities,  shall  be  issued  standardized 
credentials  and  badges  designating  them 
as  "special  agents."  Personnel  who  are 


issued  DCIS  special  agent  credentials 
are  cleared  for  access  up  to  and 
including  top  secret  and  are  presumed  to 
have  a  need  to  know  with  regtutl  to 
access  to  information,  material  or 
spaces  relevant  to  the  performance  of 
their  official  duties. 

(b)  Access  to  special  inteUigence  and 
compartmented  or  similarly  controlled 
materials,  spaces,  or  information  shall 
be  subject  to  clearance  by  the 
controlling  authority  before  the  special 
agent  pursues  a  matter  of  ofRcial 
concern. 

(c)  DOS  special  agent  credentials  are 
to  be  given  full  recognition  when 
presented  upon  entering  or  leaving  DoD 
installations. 

(d)  DCIS  personnel  and  vehicles  used 
by  them  in  the  course  of  official 
business,  and  all  occupants  therein  shall 
be  exempt  from  routine  search. 

S  374.9    AuttMfity. 

(a)  The  Director,  DOS,  shall  have 
authority  for  selection  of  personnel  for 
appointment  to  the  DOS. 

(b)  The  Director,  DCIS.  is  specially 
delegated  authority  to: 

(1)  Obtain  reports,  information, 
advice,  and  assistance,  consistent  mth 
the  policies  and  criteria  of  DoD 
Directives  5000.19,  >  "Policies  for  the 
Managment  and  Control  of  Information 
Requirements,"  March  12, 1978  and  DoD 
Directive  5000.11,  "Data  Elements  and 
Data  Codes  Standardization  Program," 
December  7, 1964,  that  may  be 
necessary  for  the  performance  of 
assigned  mission,  functions,  and 
responsibilities. 

(2)  Communicate  directly  with 
appropirate  personnel  of  other  DoD 
Components  and  other  government 
agencies  on  matters  related  to  the 
mission  and  programs  of  the  DCIS. 

(3)  Exercise  the  administrative 
authorities  set  forth  in  i  374.10. 

§374.10    Deiegatioiw  Of  authority. 

Pursuant  to  the  authority  vested  in  the 
Secretary  of  Defense,  and  subject  to  his 
direction,  authority,  and  control,  and  in 
accordance  with  DOD  policies, 
directives,  and  instructions,  the  Director, 
DOS.  or  his  designee,  is  hereby 
delegated  authority,  as  required  in  the 
administration  and  operation  of  DCIS, 
to: 

(a)  In  accordance  with  the  provisions 
of  5  U.S.C.  Section  7532;  E.0. 10450.  and 
32  CFR 156. 

(1)  Designate  Positions  as  "sensitive;" 

(2)  Authorize,  in  case  of  an 
emergency,  the  appointment  to  a 
sensitive  position,  for  a  limited  period  of 
time,  of  a  person  for  whom  a  full  field 
investigation  or  other  appropriate 
investigation,  including  Uie  National 


Agency  Check,  has  not  been  completed; 
and 

(3)  Authorize  Ae  suspension,  but  not 
terminate  the  service,  of  an  employee  in 
the  interest  of  national  security. 

(b)  Authorize  and  approve  overtime 
woric  for  civilian  officers  and  employees 
in  accordance  with  the  provisions  of  5 
U.S.C.  Subchapter  V.  Chapter  55  and 
applicable  regulations. 

(c)  Authorize  and  approve  travel  for 
DCIS  personnel  in  accordance  with  Joint 
Travel  Regulations,  Volume  2.  Authorize 
and  approve  temporary  duty  travel  oqly 
for  military  personnel  assigned  or 
detailed  to  DCIS  in  accordance  with 
Joint  Travel  Regulations,  Volume  1. 

(d)  Develop,  establish,  and  maintain 
an  active  and  continuing  records 
management  program,  consistent  with 
DOD  Directive  5015.21,  "Records 
Management  Program,"  September  17, 
1980. 

(e)  Authorize  the  publication  of 
advertisements,  notices,  or  proposals  in 
newspapers,  magazines,  or  other  public 
periodicals,  consistent  with  44  U.S.C 
3702. 

(f)  Establish  and  maintain,  for  the 
functions  assigned,  an  appropriate 
publications  system  for  the  issuance  of 
regulations,  instructions  reference 
documents,  and  changes  thereto, 
consistent  with  the  policies  and 
procedures  prescribed  in  DOD  Directive 
5025.11,  "Department  of  Defense 
Directives  System,"  October  16, 1980. 
and  DOD  5025.1-M,  "DOD  Directives 
System  Procedures,"  April  1981. 

(g)  Authorize  DCIS  personnel  to  carry 
firearms  in  accordance  with  DOD 
Directive  5210.66,'  "Carrying  of  Firearms 
by  Department  of  Defense  Personnel," 
May  31, 1979. 

May  20, 1982. 
IM.S.Heal]r, 

OSD  Federal  Register  Liaison  Office, 

Department  of  Defense. 

(Fit  Ooc  IZ-liZlS  FIM  6-a4-K:  kIS  ^ 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-7-FRL  2121-4] 

Approval  and  Promulgation  of 
Implemantation  Plans;  Iowa 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

ACnow  Final  Rulemaking  (FRM). 


'  Set  footnote  on  page  1. 


^.^9. 


Federal  Register  /  Vol  47,  No.  101  /  Tuesday,  May  25,  1982  /  Rules  and  Regulations 


r.  Today  EPA  approves  revised 
State  air  pollution  control  regulations  as 
official  parts  of  the  Iowa  State 
Implementation  Plan.  Approval  means 
that  the  regulations  will  be  enforceable 
against  individual  sources  of  air 
pollution  by  the  federal  government  as 
well  as  by  the  state  government 

The  revisions  include  new  continuous 
monitoring  requirements  for  certain 
sources,  more  restrictive  particulate 
emission  limits  for  certain  sources,  and 
revised  limits  for  metal  finishing 
operations. 

dates:  Effective  date:  July  26, 1982.  This 
action  will  be  effective  60  days  from 
today  unless  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  coounents. 

AOORESSES:  Comments  should  be  sent 
to  Daniel ).  Wheeler,  Environmental 
Protection  Agency,  324  East  11th  Street, 
Kansas  City,  Missouri  64106.  The  state 
submission  is  available  at  the  above 
address  and  at  the  Iowa  Department  of 
Environmental  QuaUty,  Henry  A. 
Wallace  Building,  900  East  Grand,  Des 
Moines,  Iowa  50319;  the  Environmental 
Protection  Agency,  Public  Information 
Reference  Unit,  Room  2922,  401  M  Street 
SW.,  Washington,  D.C.  20460;  and  the 
Office  of  the  Federal  Register.  1100  L 
Street  N.W.,  Room  8401,  Washington. 
D.C.  2040a 

FOR  FUfrmER  mFORMATION  CONTACn 

Daniel  J.  Wheeler,  816  374-3791. 

SUPPLEMENTAIIY  INFOMHATION:  Oo  June 
20, 1977,  the  Iowa  Department  of 
Environmental  Quality  (DEQj  submitted 
proposed  revisions  to  the  Iowa  SIP. 
These  revisions  were  not  acted  on  at  the 
time  because  of  their  minor  nature  and 
the  press  of  higher  priority  work.  They 
are  approved  today  as  part  of  the 
agency  effort  to  reduce  the  baddog  of 
pending  actions.  Th^  specific  changes 
submitted  by  the  state  are  described 
below. 

In  State  Rule  400— 4.3(2)b, 
"Combustion  for  Indirect  Heating," 
paragraph  (3)  is  revised  to  provide  an 
emission  limit  of  .2  pounds  of  particulate 
matter-per-million-British  Thermal  Units 
{lO'BTU)  of  heat  input  for  new  sources 
of  150  to  250  X  10,  BTU  per-hour-heat 
input.  New  sources  of  less  than  ISO  X 
10*  BTUs  per  hour  remain  limited  to  .6 
lb.  per  10  *  BTU.  These  limits  are  based 
on  Iowa's  compliance  testing  method 
which  catches  approximately  twice  as 
much  particulate  as  the  standard  EPA 
test  method.  Therefore,  Iowa  particulate 
limits  are  approximately  equivalent  to 
limits  allowing  emissions  of  only  half  as 
much.  The  Iowa  definition  of  "new" 
refers  to  any  equipment  not  under 
construction  or  for  which  components 


had  not  been  purchased  on  or  before 
September  23, 1970. 

A  new  Rule  400—4.4(6),  "Sand 
Handling  and  Surface  Finishing 
Operations  in  Metal  Processing"  has 
been  adopted.  It  places  a  limit  of  .06 
grains  of  particulate  matter-per- 
standard-cubic  foot  of  exhaust  gas  on 
new  equipment  designed  for  sand 
shakeout  milling,  molding,  cleaning, 
preparation,  reclamation,  rejuvenation, 
abrasive  cleaning,  shot  blasting, 
grinding,  cutting,  sawing,  or  buffing.  It 
applies  to  new  foundry  and  metal 
processing  operations.  For  purposes  of 
this  rule  cmly,  "new"  refers  to  equipment 
bought  and  installed  after  August  1, 
1977. 

Subrule  4.4(12),  "Incinerators."  is 
revised  by  deleting  the  reference  to 
objectionable  odors. 

Chapter  7,  "Measurement  of 
Emissions,"  is  completely  revised.  The 
State  now  requires  the  continuous 
monitoring  of  opacity  from  coal-fired 
steam  generators  and  of  sulfur  dioxide 
from  sulfuric  acid  plants.  These  are 
among  the  requirements  of  40  CFR  51.19 
as  promulgated  October  6, 1975  (40  FR 
46247).  The  state  has  certified  that  there 
are  no  exiitting  sources  in  Iowa  in  the 
other  categories  which  are  required  to 
monitor  by  40  CFR  Sl.ia 

Chapter  7  also  requires  record  keeping 
and  reporting  of  continuous  monitoring 
results.  It  specifies  acceptable  test 
procedures  as  those  in  the  State's 
"Complianoe  Sampling  Manual." 
Exemptions  are  provided  for  sources 
whose  1974  capacity  factor  was  less 
than  30  percent  sources  to  be  retired 
within  5  years  and  sources  subject  to 
New  Source  Performance  Standards 
(NSPS).  The  last  of  course,  are  subject 
to  the  monitoring  requirements  of  the 
NSPS. 

Sources  which  already  have 
continuous  monitors,  but  which  do  not 
meet  the  performance  specifications  for 
such  monitors,  have  a  5-year  exemption 
from  installing  equipment  meeting 
specifications.  The  Executive  Director  of 
the  DEQ  may  provide  temporary 
exemptions  for  numitoring  system 
breakdowns 

The  State  has  also  revised  Rule  3.1 
"Permits,"  to  require  permits  for 
anaerobic  lagoons  and  added  new  Rule 
4.5,  "Odorous  Substances,"  and  subrule 
14.3(3),  "Odor  Complaints  and 
Violations."  Rule  1.2,  'Definitions,''  is 
amended  by  adding  definitions  of 
anaerobic  lagoon,  odor,  odorous 
substance,  and  odorous  substance 
source.  The  definition  of  objectionable 
odor  is  deleted  and  the  subrules 
renumbered  so  that  the  definitions 
appear  in  alphabetical  order.  These 
revisions  deal  with  the  control  of  odor 


for  which  EPA  has  not  adopted 
standards  and  does  not  require  controL 
These  revisions  are  unavoidably 
included  with  the  SIP  revisions  but  are 
not  submitted  by  the  state  as  part  of  the 
State  plan  and  EPA  does  not  take  any 
action  on  them. 

With  the  exception  of  the  odor  rules, 
the  above  rule  changes  constitute 
revisions  to  the  Iowa  SIP.  The  decision 
to  approve  these  revisions  was  based  on 
the  determination  that  they  meet  the 
requirements  of  Section  110(a)[A) 
through  (H)  of  the  Clean  Air  Act  and  40 
CFR  Part  51.  "RequiremenU  for 
Preparation,  Adoption  and  Submittal  of 
State  Implementation  Plans." 

EPA  is  approving  this  change  without 
prior  notice  and  public  comment 
because  it  is  only  approving  provisions 
which  are  noncontroversial.  The  public 
is  advised  that  this  action  will  be 
effective  60  days  from  the  date  of  the 
Federal  Register  notice.  However,  if 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments,  this  action  will  be 
withdrawn  and  two  subsequent  notices    - 
will  be  published  before  the  effective 
date.  One  notice  will  withdraw  the  final 
action  and  another  will  begin  a  new 
rulemaking  by  aimouncing  a  proposal  of 
the  action  and  establishing  a  comment 
period. 

Under  5  U.S.C.  Section  605(b),  the 
Administrator  has  certified  that  SIP 
approvals  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirement  of  Section  3  of  Executive 
Order  12291. 

Under  Section  307(bKl)  of  the  Clean 
Air  Act  as  amended,  judicial  review  of 
this  action  is  available  only  by  the  filing 
of  a  petition  for  review  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  within  60  days  of 
today.  Under  Section  307(b)(2),  the 
requirements  which  are  the  subject  of 
today's  notice  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  the  EPA  to  enforce  these 
requirements. 

List  of  SubjecU  in  40  CFR  Part  52:  Air 
pollution  control.  Ozone,  Sulfur  oxides. 
Nitrogen  dioxide.  Lead,  Particulate 
matter.  Carbon  monoxide. 
Hydrocarbons. 

Hiis  notice  of  final  nileraaking  is 
issued  under  the  autiiority  of  Sections 
110,  and  301  of  the  Clean  Air  Act  as. 
amended  (42  U.S.C.  7410  and  7601). 
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Dated:  May  19, 1962. 
Anne  M.  Gonucli, 

Admiiustrator. 

Nota.^ncorporation  by  Reference  of  the 
State  Implementation  Plan  for  the  State  of 
Iowa  was  approved  by  the  Director  of  the 
Federal  Register  on  ]\3\y\,\9fS\. 

PART  S2— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  I.  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  Q— Iowa 

1.  Section  52.820  is  amended  by 

adding  a  new  paragraph  (c)(28a) 
following  paragraph  (c)(26]  as  follows: 

S52.S20    MentmcatkNi  of  Plaa 


(26a)  Revisions  of  Rules  1.2. 4.3(2)b. 
4.4(6],  4.4(12)  and  of  Chapter  7  of  the 
Iowa  Administrative  Code  relating  to 
Air  Pollution  Control  were  submitted 
June  20, 1977,  by  the  Department  of 
Environmental  Quality. 

pit  Doc  U-14iaS  PUed  S-24-82:  aD4S  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  Community  Services 

45  CFR  Parts  1050. 1067,  and  1068 

Close  Out  of  Grants  Funded  by  the 
Community  Services  Administration 

agency:  Office  of  Community  Services, 
HHS. 

action:  Final  rule. 

summary:  The  Office  of  Community 
Services  (OCS)  is  amending  the 
regulations  applicable  to  grants  funded 
by  the  Community  Services 
Administration  (CSA).  Congress 
abolished  CSA  effective  October  1. 1981. 
and  OCS  is  responsible  for  closing  out 
the  programmatic  activities  of  CSA.  To 
facilitate  the  orderly  close-out  and  final 
audit  of  CSA  grants  which  do  not 
contain  specific  termination  dates,  the 
°  rule  provides  that  these  grants  will 
expire  at  the  close  of  each  grantee's 
planned  minimum  funding  period,  and 
that  expenses  may  not  be  incurred 
under  a  CSA  grant  subsequent  to  that 
date.  OCS  is  also  amending  the 
regulation  to  require  grantees  to  submit 
all  audit  reports  within  60  days 
following  the  funding  period,  thereby 


expediting  the  conclusion  of  the  close- 
out  process. 

EFFCCnVE  DATE  June  24, 1982. 
FOR  RIRTHER  INFORMATION  CONTACT 

Mr.  John  C  Meyer,  Office  of  Community 

Services,  Department  of  Health  and 

Human  Services,  1200 19th  Street  NW., 

Washington,  D.C.  20506;  telephone  202- 

653-9233. 

SUPPLEMENTARY  mFORMATKNC 

Legislativfl  Background 

Until  October  1, 1981.  CSA 
administered  community  services  grant 
programs  authorized  under  the 
Economic  Opportimity  Act  of  1964 
("EOA").  The  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L  97- 
35)  ("OBRA")  repealed  most  provisions 
of  the  EOA.  abolished  CSA.  and  created 
several  block  grant  programs  including 
the  new  Community  Services  Block 
Grant  program  to  be  administered  by 
the  Secretary  of  HHS  through  an  Office 
of  Community  Services  (OCS). 
Regtilations  implementing  these  block 
grants,  which  transfer  substantial  grant- 
making  authority  from  the  Federal 
Government  to  die  States,  were 
published  in  the  Federal  Register  on 
October  1. 1961  (46  FR  48587). 

In  addition  to  administering  the 
Community  Services  Block  Grant 
program  and  certain  discretionary 
community  services  grants,  OCS  is 
responsible  for  continuing  the 
administration  of  the  other%vise  repealed 
community  services  programs  during  the 
Fiscal  Year  1982  transition  period  in 
those  states  which  have  requested  that 
direct  federal  funding  of  such  programs 
be  continued.  Through  a  delegation  of 
authority  from  the  Director  of  the  Office 
of  Management  and  Budget,  OCS  must 
also  terminate  the  affairs  of  CSA, 
including  transferring  or  otherwise 
dispose  of  CSA  grants  and  grant  funds 
as  necessary  to  effectuate  the  purposes 
of  the  block  grant  program.  Pending 
audits  of  completed  CSA  grants  must 
therefore  be  concluded,  and  grants  with  . 
funding  periods  extending  beyond 
September  30, 1981  must  be  closed  out 
and  audited.  In  Pub.  L  97-61,  Section 
133.  Congress  appropriated  funds  to  be 
used  in  Fiscal  Year  1982  for  the  cost  of 
carrying  out  these  close-out  functions. 

Proposed  Amendments 

On  March  11, 1982  there  was 
published  in  the  Federal  Register  (47  FR 
10598)  a  notice  of  proposed  rulemaking 
proposing  to  amend  former  Community 
Services  Administration  (CSA)  rules 
governing  continued  expenditure  of 
grant  funds  under  "planned  minimum 
niunber  of  months"  grants  and  governing 
the  time  period  allowed  for  submission 


of  audits.  These  proposed  amendments 
provided  a  definite  terminction  date  for 
all  grants;  they  also  reduced  the  annual 
audit  period  for  grantees  from  6  months 
to  60  days  (90  days  for  public  grantees) 
and  the  final  audit  period  from  90  days 
to  60  days  (unchanged  for  public 
grantees). 

Interested  parties  were  given  until 
April  12, 1982  to  submit  comments. 
Fifteen  comments  were  received:  five 
addressed  the  conversion  of  planned 
minimum  number  of  months  grajits  to  a 
definite  termination  date  and  twelve 
addressed  the  shortening  of  audit 
submission  deadlines. 

Although  we  have  carefully  evaluated 
the  comments  opposing  the  proi>osed 
rules  or  suggesting  changes,  we  are 
adopting  both  rules  as  proposed,  with 
the  exception  of  one  technical 
amendment  to  the  termination  date  rule 
and  the  addition  of  provisions  defining 
more  clearly  the  circumstances  under 
which  grantees  may  receive  an 
extension  of  the  deadline  for  submission 
of  audits. 

The  technical  modification  has  been 
made  to  the  provision  stating  when  a 
planned  minimum  number  of  months 
grant  ivill  terminate.  The  purpose  of  this 
change  is  to  make  it  clear  that  no  such 
grant  %vill  terminate  before  June  24, 1982, 
except  by  exhaustion  of  the  fund 
balance  in  the  grant.  A  detailed 
discussion  of  the  comments  on  these 
two  proposed  rules  follows. 

TerminatioD  Dates 

We  are  revising  the  regulations,  as 
proposed,  to  establish  a  termination 
date  for  those  CSA  grants  that  do  not 
presently  specify  a  termination  date  for 
use  of  fimds  but  instead  indicate  a 
planned  minimum  number  of  months  for 
which  funding  was  provided.  Under  the 
rule,  the  end  of  the  plaimed  minimum 
number  6(.  months  becomes  the 
termination  date. 

The  most  frequent  suggestion  in  the 
five  comments  addressing  the  change 
was  that  grantees  having  planned 
minimum  number  of  months  grants  be 
permitted  to  continue  to  expend  funds 
until  September  3a  1982,  even  if  the 
planned  minimum  number  of  months 
expires  before  that  date.  Another 
comment  advocated  allowing  grant 
expenditures  until  the  end  of  the 
grantee's  current  program  year,  which 
would  in  some  cases  run  well  into  Fiscal 
Year  1983.  Arguments  advanced  for  such 
extensions  were  that  they  would  allow 
programs  to  be  continued  until  the 
Fiscal  Year  1983  block  grant  fundings 
are  known,  that  they  would  allow 
grantees  to  follow  the  Federal  Fiscal 
Year,  that  they  would  allow  grantees  to 
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operate  on  the  basis  of  a  date  certain  for 
the  termination  of  their  programs,  and 
that  grantees  have  ah^ady  budgeted 
expenditiires  of  funds  past  the  new 
termination  dates. 

We  do  not  believe  that  the  revised 
rule  unreasonably  restricts  grantees  in 
carrying  out  their  planned  programs.  No 
grant  is  terminated  before  its  planned 
minimum  number  of  months,  and  that  is 
the  time  in  which  most  of  a  grantee's 
funds  were  expected  to  be  expended. 
Many  grantees  affected  will  have  had 
more  than  their  planned  minimum  of 
months  already,  since  many  of  their 
grant  periods  end  prior  to  the  date  on 
which  this  rule  goes  into  effect. 

The  argument  that  grantees  should  be 
allowed  to  continue  their  programs  until 
the  Fiscal  Year  1983  block  grant  funds 
become  available,  does  not  demonstrate 
the  need  for  extension  of  current  grants. 
Out  of  fifty-seven  eligible  states  and 
territories,  forty-seven  are  already 
administering  \he  block  grant:  in  these 
forty-seven  states  and  territories, 
grantees  are  eligible  for  Fiscal  Year  1962 
block  grant  funds.  In  the  other  ten 
states,  OCS  is  making  transition  grants 
which  serve  the  same  purposes.  Thus 
the  block  grant  grant  program  is 
essentially  already  in  effect  and  no 
purpose  would  be  served  by  extending 
previous  CSA  grants  pending 
developments  under  that  program.  On 
the  contrary,  the  advanced  status  of  the 
replacement  block  program  supports  the 
desirability  of  an  early  conclusion  of  the 
repealed  CSA  program. 

The  public  purpose  served  by  the 
imposition  of  an  early,  fixed  termination 
date  is  the  completion  of  closeout  by 
September  30, 1982  for  as  many  former 
CSA  grants  as  possible  and  the 
attainment  of  the  greatest  possible 
progress  by  that  date  in  doseout  of 
those  grants  which  cannot  be 
completely  closed  out  Even  with  the 
shortened  audit  submission  deadline 
discussed  below,  complete  closeout  of 
grants  terminating  in  accordance  with 
this  rale  requires  perfect  compliance 
with  all  deadlines  on  the  part  of  the 
grantees  and  OCS.  In  the  event  costs  are 
disallowed  and  an  audit  disallowance 
appeal  filed,  such  grants  cannot  be 
completely  dosed  out  in  Fiscal  Year 
1982.  even  under  optimum  oonditiona. 
For  any  grants  extended  to  September 
30,  closeout  cannot  even  be  commenced 
until  Fiscal  Year  1983. 

As  only  very  hmited  funds  have  been 
budgeted  for  administration  of  CSA 
closeout  in  Fiscal  Year  1963,  and  none 
have  been  appropriated,  it  is  essential 
for  OCS  to  complete  as  large  a 
percentage  of  doseout  activities  in 
Fiscal  Year  1962  as  possible.  Where 
closeout  of  a  grant  cannot  be  completed 


by  September  30,  it  is  the  intention  of 
OCS  to  complete  as  many  stages  of  the 
closeout  process  as  possible.  For 
example,  some  grants  may  have  only  an 
audit  disallowance  appeal  outstanding, 
other  grants  may  have  questioned  costs 
outstanding  but  their  audit  in,  while  still 
other  grants  may  be  in  the  audit  process 
but  have  all  program  activities 
completed. 

The  argument  made  in  one  comment 
that  extending  grants  to  September  30. 
1982  would  allow  coordination  with  the 
Federal  Fiscal  Year  and  would  create  a 
fixed  termination  date  is  not  persuasive. 
Most  CSA  grantees  do  not  follow  the 
Federal  Fiscal  Yean  moreover,  the  rule 
does  establish  a  fixed  date  for  the 
conclusion  of  each  grant 

Two  comments  requested  the 
adoption  of  additional  standards  and 
procedures  for  the  granting  of 
extensions.  As  the  effect  of  this  rule  is  to 
place  grantees  with  a  planned  minimum 
number  of  months  grant  on  the  same 
basis  as  grantees  already  having  a 
termination  date,  existing  procedures  for 
requesting  a  no-cost  extension  will  be 
used.  Requests  for  such  extensions 
should  be  addressed  to  the  responsible 
program  official:  OCS  will  deal  with 
them  on  a  case-by-case  basis. 

One  comment  was  based  on  a 
misinterpretation  that  the  termination' 
date  will  be  retroactive.  As  noted  above, 
the  language  has  been  altered  to  make  it 
unmistakably  clear  that  no  new 
termination  date  will  take  effect  until 
lune  24. 1982.  Furthermore,  any 
extension  of  a  grant  period  already 
allowed  by  CSA  or  OCS  remains  in 
effect  and  the  new  termination  date  in 
such  extended  grants  will  be  the  last 
day  of  the  extension. 

AudBt  Submission  Deadlines 

Most  of  the  comments  addressing  this 
issue  questioned  the  feasibility  of 
submitting  audits  tvithin  the  60  day 
deadline  and  advocated  a  longer  period, 
typically  90-120  days  instead  of  60  as 
proposed.  Many  commentators  argued 
that  the  accounts  could  not  be  closed 
immediately  upon  the  end  of  grant  so 
the  auditors  would  in  fact  have  only  a 
few  weeks  to  audit  them.  Furthermore,  it 
was  said  that  the  draft  audit  has  to  be 
submitted  to  the  grantee  for  corrections 
and  comments  before  being  finalized 
and  transmitted  to  the  Inspector 
General.  The  difficulty  in  getting  all  the 
information  necessary  to  dose  the 
grantee's  accounts  was  seen  as  the  most 
substantial  obstade  to  compliance  with 
a  shortened  audit  submission  deadline. 

For  the  reasons  discussed  above  in 
connection  with  the  termination  date 
rule,  there  is  en  easoitial  public  purpose 
in  expediting  doseout  of  former  CSA 


grants  so  that  as  much  of  the  doseout 
task  as  possible  can  be  accomplished  in 
Fiscal  Year  1982.  The  receipt  of  audits  is 
perhaps  the  most  crucial  factor  in  the 
pace  of  closeout.  It  has  been  and  is  the 
recommendation  of  the  Inspector 
General  that  a  60  day  audit  period  is  a 
feasible  and  desirable  way  to  meet  the 
objective  of  making  audits  available  in 
time  to  meet  OCS  closeout  objectives. 

OCS  has  carefully  considered  the 
argument  that  accounts  cannot  be 
closed  soon  enough  to  leave  suffident 
time  for  the  auditor  to  review  them.  OCS 
believes,  however,  that  the  auditors  can 
carry  out  many  of  the  tasks  comprising 
an  audit  before  the  grantee's  accounts 
are  completely  dosed.  For  example,  all 
accounting  systems  review  and  most 
sampling  procedures  can  be  carried  out 
before  closing  the  books.  Although  some 
grantees  may  need  to  adopt  unusual 
approaches  or  make  special  efforts.  OCS 
believes  that  meeting  the  deadline  is 
entirely  feasible. 

The  alternative  of  a  general  90  day 
audit  deadline  would  result  in  the 
submission  of  many  audits  (and  in 
particular  those  of  the  grants 
terminating  on  June  24. 1982  as  ■  result 
of  the  new  termination  dates  discussed 
above]  too  late  to  complete  closeout  of 
these  grants  by  September  30. 

Some  comments  also  argued  that  it  is 
unfair  to  allow  public  grantees  90  days 
to  submit  their  audit  while  non-public 
grantees  receive  only  60.  This 
differential  was  based  on  the  conclusion 
of  the  Office  of  Management  and  Budget 
that  the  ordinary  requirement  of  90  days 
In  which  to  submit  these  reports  could 
be  waived  for  non-public  grantees  but 
not  for  public  grantees.  Experience  has 
shown  that  public  grantees  typically 
need  more  time  to  submit  audit  reports, 
than  do  non-public  grantees. 

There  is  a  real  need  for  a  60  day  audit 
submission  deadline  which  cannot  be 
met  by  a  general  90  day  or  longer 
.deadline.  As  pubbc  grantees  are  only 
ten  percent  of  all  CSA  Grantees,  the 
allowance  of  90  days  for  them  does  not 
seriously  interfere  with  the  attaiiunent 
of  the  public  purpose  of  expediting 
closeout  While  aware  of  the  difficulty 
of  meeting  this  deadline.  OCS  finds  it 
essential  to  the  timely  and  expeditious 
doseout  of  CSA  grant  activities. 
Nevertheless,  in  light  of  the  particular 
circumstances  that  may  confront 
particular  grantees,  we  are  revising  the 
regulations  to  permit  an  extension  of 
time  of  up  to  30  days  when  a  non-public 
grantee  makes  a  reasonable  showing 
that  despite  spedal  effort  it  cannot . 
meet  the  60  day  deadline.  Any  longer 
extension  for  a  private  grantee  or  anjr 
extension  for  a  public  grantee  will 
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require  a  showing  of  extraordinary 
circiunstances. 

One  comment  suggested  that,  wrhere  a 
grantee  has  more  than  one  CSA  grant, 
the  audit  should  not  be  done  until  the 
termination  of  its  last  grant  We  have 
not  adopted  this  suggestioa  because  it 
would  excessively  and  unnecessarily 
delay  closeout  of  those  grants  that  are 
capable  of  being  concluded  at  an  early 
date.   1 1 

Regulsitory  Impact  and  Regnlatofy 
Flexibility  Act 

These  changes  are  intended  to 
facilitate  the  orderly  closeout  of  CSA 
grant  activities  in  the  most  efficient  and 
expedient  way  possible.  Executive 
Order  12291,  which  requires  the 
preparation  of  a  regulatory  impact 
analysis  for  regulations  that  have  an 
annual  effect  on  the  national  economy 
of  $100  million  or  more,  is  not  applicable 
to  these  amendments.  They  will  have  no 
appreciable  effect  on  the  national 
economy  and  do  not  constitute  a  "major 
rule"  as  defined  in  the  Executive  Order. 

Neither  do  the  provisions  of  the 
Regulatory  Flexibility  Act  of  1960  (5 
use.  Ch.  6)  apply  to  these 
amendments.  That  statute  requires  that 
for  each  rule  %vith  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities,"  an  economic 
analysis  must  be  prepared  in  an  effort  to 
anticipate  and  reduce  the  impact  of 
rules  and  paperwork  requirements  od 
small  businesses.  These  regulations  will 
have  no  significant  econxunic  impact 
upon  CSA  grantees,  but  will  merely 
facilitate  the  orderly  close-out  and  final 
audit  process  necessary  to  carry  out  the 
congressionally  mandated  termination 
of  CSA  program  acitivities.  Accordingly, 
the  Secretary  hereby  certifies  that  a 
regulatory  flexibility  analysis  is  not 
required. 

List  of  SubiMts  in  45  CFK  Parts  1091. 

1067.: 


fi10S0.112    standards. 


Community  action  programs,  Grant 
programs — social  programs. 

For  the  reasons  set  out  in  the 
preamble.  Parts  lOSa  1067.  and  1068  of 
Chapter  X  Subtide  B,  Title  45  of  the 
Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  10S0-UNIFORM  FEDERAL 
STANDARDS 

1.  By  revising  the  authority  citation  for 
Part  1050  as  follows: 

Authdlhr:  Sw:.  eot  78  Stat.  530  (42  VS.C 
2942]:  SS  Ia6ail2  and  1050.113  also  issued 
undersea  e82(e).  Pnb.  L.  S7-3Sl  gsStat  SIS 
(42U.S.CW11). 

2.  By  revising  paragrapli  (c)  of 
S  1050.112  to  read  as  foUowK 


(c)  Within  60  calendar  dajrs  after  the 
completion  of  a  grant,  the  grantee  shall 
submit  to  the  Office  of  Community 
Services  (OCS)  all  financial 
performance,  and  other  reports  required 
as  conditions  of  the  grant,  except  public 
grantees  shall  submit  such  required 
reports  within  90  days  of  the  grant's 
completioa  (See  references  [7],  (8),  and 
(13j  for  procedures.)  All  audit  reports 
must  be  addressed  to  the  Office  of  the 
Inspector  General.  CSA/OCS. 
Department  of  Human  Services.  Room 
54a.  1200  19di  Street,  NW.,  Washington. 
D.C.  20506.  All  other  required  reports 
must  be  addressed  to  the  Office  of 
Community  Services.  Department  of 
Health  and  Human  Services,  1200 19th 
Street.  NW..  Washington,  D.C  2050a  A 
grantee  may  request  an  extension  of  this 
deadline  from  the  appropriate  office.  An 
extension  of  up  to  30  days  will  be 
granted  to  a  non-public  grantee  upon  a 
showing  of  reasonable  cause  that  the 
grantee,  despite  special  efforts,  cannot 
submit  the  required  reports  within  60 
days.  Further  extensions  for  non-public 
grantees  or  any  extensions  for  public 
grantees  will  be  granted  only  in  extra- 
ordinary circumstances. 

3.  By  revising  the  introductory  text  of 
paragraph  (bKl){i)  of  §  105ail3  to  read 
as  follows: 

SlOSailS    CSA  knptementing  poHdes  and 
proceduTM. 

Cb)*  •  *[1)  Scope  of  audit 
(i)  Within  60  days  after  the  date  of 
completioo  of  a  CSA  grant,  the  grantee 
must  submit  a  final  audit  of  grant 
operations,  except  that  the  final  audit 
fat  public  grantees  shall  be  submitted 
within  90  days  after  the  grant's 
completion.  Audit  reports  must  be 
directed  to  the  Office  of  the  inspector 
General,  CSA/OCS,  at  the  address 
specified  in  {  1050.112(c).  Final  audits 
shall  be  conducted  in  accordance  with 
the  Accounting  System  Survey  and 
Attdit  Guide,  CSA  Manual  2410-1, 
except  that  die  scope  of  the  audit  shall 
be  adjusted  as  follows: 


PART  1067— FUNDINQ  OF  CSA 
GRANTEES 

4.  By  revisbjg  the  authority  citation  for 
part  1067  as  follows: 

Authority:  Ssct.  as,  am,  604  of  the 
Economic  Opportunity  Act  of  1964.  as 
amended;  81  St«t  38&:  78  SUt  S28:  81  SUt 
715  (42  U.&C  27W,  294S,  aM4):  {  1067  J(V4 
also  iMQwl  under  tec.  68Q«).  Pid>.  L  97-3S,  95 
SUt519(42U.S.C9mi). 


5.  By  revising  paragraph  (c)  of 
S  1067.30-3.  as  foUowr 


$1047.30^ 
This  subpart  provides  for 

(c)  Grantees'  use  of  funds  through  die 
program  account  funding  period.  A 
grantee  may  not  incur  expeiwes  under 
its  program  account  after  the 
termination  date  entered  in  column  12  of 
CSA  Form  314,  or  after  the  expiration  of 
the  planned  number  of  months  for  which 
funding  is  provided  (column  13  of  CSA 
Form  314).  Except  as  provided  in 
subparagraphs  1  and  2  of  this  paragraph, 
grant  funds  that  are  not  expended  by  the 
end  of  the  program  account  funding 
period  must  be  returned  to  tiie  Office  of 
Community  Services  (OCS)  in 
accordance  with  45  CFTl  1050.112(b). 

(1)  Exception.  Under  a  grant  with  a 
planned  minimum  number  of  months 
which  expires  before  June  24. 1982  funds 
may  be  used  until  June  24. 1982. 

(2)  Extensions  and  reprogrammiag.  ff 
a  grantee  applies  for  an  extension  of 
time  in  which  to  use  the  funds  under  its 
approved  work  program,  OCS  nsay 
extend  the  program  account  funding 
period  under  such  terms  and  oonditioas 
as  it  deems  appropriate.  Alternatively. 
OCS  may  reprogram  unexpended  funids 
as  part  of  a  new  grant  action  if  the 
grantee  is  awarded  an  OCS  grant 
pursuant  to  tiie  block  grant  transitioa 
provisions  of  42  U.S.C  9011, 

PART  106S— GRANTEE  FINANCIAL 
MANAGEMENT 

6.  By  revising  the  authority  citation  for 
Subpart  106&42  as  follows: 

Authority:  Sec  602.  78  StaL  530  (42  U.S.C 
2942]:  S  1068.  42-8  also  issued  under  aec 
682(e),  Pub.  L  97-35,  95  SUt  519  (42  U.S.a 
9911). 

7.  By  adding  new  paragraph  (aX2)  to 
S  106&42-8  as  follows: 

81044-42-4    Rsqulrsd  annual  MdR. 

(a)  *  *  * 

(2)  Audits  for  Periods  Ending  on  or 
After  October  1. 1961.  With  respect  to 
program  years  or  grant  periods  ending 
on  or  after  October  1, 1981.  the  grantee's 
auditor  must  submit  five  (5)  copies  of 
the  audit  report  to  the  Office  of  the 
Inspector  General,  CSA/OCS,  at  the 
address  specified  in  {  lQ5ail2(c).  within 
60  days  after  the  end  of  the  audited 
program  year  or  grant  period,  except 
that  audit  reports  for  public  grantees 
shaD  be  submitted  within  90  days  after 
the  end  of  the  audited  period.  A  ^witee 
may  request  an  extension  of  this 
deadline  from  the  approiHiate  office.  An 
extension  of  op  to  30  days  win  be 
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granted  to  a  non-public  grantee  upon  a 
showing  of  reasonable  cause  that  the 
grantee,  despite  special  efforts,  cannot 
submit  the  audit  report  within  60  days. 
Further  extensions  for  non-public 
grantees  or  any  extensions  for  public 
grantees  will  be  granted  only  in 
extraordinary  circumstances. 


Dated:  April  28. 1982. 
Robert  L.  Trachtenbetg. 

Acting  Director,  Office  of  Community 
Services. 

Dated:  May  7. 1982. 
Richard  S.  Schweiker, 
Secretary  of  Health  and  Human  Services. 

|FR  Doc.  82-14119  Filed  5-24-82:  8:45  am] 
BtUJNa  CODE  M10-«1-«i 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[BC  Docket  No.  81-819;  RM-3839] 

FM  Broadcast  Station  In  Colorado 
Springs,  Evergreen  Lamar,  Monte 
Vista,  and  Pueblo,  Colorado;  Changes 
made  In  Table  of  Assignments 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  Action  taken  herein  assigns 
FM  Channel  243  to  Evergreen,  Colorado, 
and  substitutes  channels  in  four  other 
Colorado  communities  to  accommodate 
the  change.  Stations  on  two  occupied 
channels  are  modified  to  specify 
operation  on  the  newly  assigned 
channels.  The  assignment  would 
provide  a  Rrst  local  aural  service  to 
Evergreen. 

DATE  Effective  July  19. 1982. 
ADDRESS:  Federal  Communications 
Commisssion,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Nancy  V.  Joyner,  Broadcast  Bureau  (202) 
632-7792. 
SUPPI^MENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order  (Proceeding 
Terminated) 

Adopted:  May  11, 1982. 
Released:  May  17, 1982. 

In  the  Matter  of  Amendment  of 
§  73.202(b).  Table  of  Assignments,  FM 
Broadcast  Stations.  (Colorado  Springs. 
Evergreen,  Lamar,  Monte  Vista,  and 
Pueblo.  Colorado). 

1.  Before  the  Commission  is  the  Notice 
of  Proposed  Rule  Making  and  Order  to 
Show  Cause  in  this  proceeding,  4d  FR 


59555,  published  December  7, 1981.  In 
that  document,  the  Commission 
proposed  the  assigiunent  of  Chaimel  243 
to  either  Evergreen  or  Denver,  Colorado, 
with  channel  substitutions  at  Colorado 
Springs,  Lamar,  Monte  Vista,  and 
Pueblo,  Colorado.  Additionally,  the 
licensees  of  FM  Stations  KKFM, 
Colorado  Springs,  and  KCCY,  Pueblo, 
were  ordered  to  show  cause  why  their 
licenses  should  not  be  modifled  to 
specify  operation  on  the  newly  assigned 
channels.  Comments  were  received  from 
Carolyn  Gaspard  and  Penny  Eilersen, 
d.b.a.  Gaspard  and  Eilersen 
("petitioners"),  and  from  Jerry  Rhoads 
("Rhoads").'  Reply  comments  were  filed 
by  Kennebec-Colorado  Broadcasting 
Corporation  ("Kennebec").  licensee  of 
Station  KCCY  at  Pueblo,  Colorado. 

2.  In  order  to  acconunodate  the 
proposed  assignment  of  Channel  243  to 
either  Evergreen  or  Denver,  the 
following  channel  substitutions  are 
required  to  conform  with  the  minimum 
distance  separation  requirements  of 

S  73.207  of  the  Conunission's  Rules: 
Channel  251  for  Channel  243  (Station 
KKFM),  Colorado  Springs;  Channel  245 
for  Channel  250  (Station  KCCY),  Pueblo: 
Channel  237A  for  vacant  Channel  244A 
at  Monte  Vista:  and  Chaimel  289  for 
vacant  Channel  245  at  Lamar,  Colorado. 

3.  In  their  proposal,  petitioners  stated 
that  Evergreen  is  a  mountain 
community,  located  within  the  foothills 
of  Colorado's  Front  Range.  Petitioners 
stated  that  although  Evergreen  is 
located  within  15  miles  of  Denver,  it  has 
separate  needs  and  interests  apart  from 
that  community.  According  to 
petitioners  the  present  means  of 
providing  information  to  the  citizens  of 
Evergreen  is  through  two  local 
newspapers  that  are  published  twice 
weekly.  Petitioners  further  asserted  that 
although  Evergreen  receive?  the  signals 
of  the  Denver  stations,  they  do  not 
provide  programming  responsive  to  the 
local  needs  and  interests  of  their 
conununity.  For  this  reason,  petitioners 
stressed  the  requirement  for  a  first  local 
outlet  at  Evergreen,  with  particular 
emphasis  placed  on  the  need  to  provide 
public  safety  information  emanating 
from  a  combination  of  potentially 
hazardous  occurrences  in  the  area. 

4.  The  Notice  requested  petitioners  to 
provide  a  Roanoke  Rapids/Anamosa 
study  to  justify  their  proposal  to  assign 
Class  C  Channel  243  to  Evergreen, 
indicating  the  amount  of  first  and 
second  service  that  would  be  provided 
to  surrounding  areas  and  populations. 


See.  Roanoke  Rapids,  North  Carolina,  9 
F.C.C.  2d  672  (1967);  Anamosa,  Iowa.  46 
F.C.C.  2d  520  (1975).  We  indicated 
therein  that  absent  such  a  showing,  we 
would  assume  that  no  first  or  second 
service  would  be  provided  in  view  of  the 
nine  Denver  Class  C  stations  operating 
nearby.  We  also  noted  that  this  proposal 
would  require  a  transmitter  site 
restriction  of  9.6  kilometers  (6.0  miles) 
southeast  of  Evergreen  to  avoid  short 
spacing  to  Station  KSBT  (FM)  (Channel 
244A),  in  Steamboat  Springs,  Colorado. 
Although  a  Class  C  channel  would  not 
normally  be  assigned  to  a  community 
the  size  of  Evergreen,  petitioner 
demonstrated  that  there  were  no  Class 
A  channels  available. 

5.  As  pointed  out  in  the  Notice,  the 
assignment  of  Channel  243  to  Evergreen 
would  cause  preclusion  to  occur  on 
Channels  242,  243  and  244A  in  seven 
communities  which  have  a  population  in 
excess  of  1.000  persons.  Five  of  these 
communities  have  assignments,' and  the 
remaining  two  have  assigiunents 
available.* 

6.  As  noted  above,  as  an  alternative  to 
petitioners'  Evergreen  proposal,  we 
proposed  to  assign  Class  C  Charmel  243 
to  the  larger  city  of  Denver,  which  could 
be  applied  for  at  Evergreen  under  the  15- 
mile  rule  (5  73.203(b)  of  the 
Commission's  Rules).  This  option  was 
made  consistent  with  prior  Commission 
precedent  where  the  community 
requested  is  not  considered  large 
enough  to  warrant  a  Class  C  assignment 
without  a  special  showing  of  need,  and 
the  community  is  close  enough  to  the 
larger  city  to  fall  within  9  73.203(b).  See, 
Albuquerque  and  Alameda,  New 
Mexico,  48  R.R.  2d  1327  (1981); 
Anchorage  and  Eagle  River,  Alaska,  50 
R.R.  2d  215  (1981).  We  proposed  this 
option  du^o  our  concern  that  a  high- 
powered  Class  C  station  allocated  to 
Evergreen  would  inevitably  seek  to 
attract  advertising  from  Denver  and 
thereby  serve  the  larger  market.  The 
Notice  also  reflected  that  a  Class  A 
could  conceivably  be  assigned  to 
Evergreen  with  less  substitutions  than 
the  Class  C  proposal  would  entail. 
However,  we  did  not  propose  a  Class  A 
channel  since  petitioner  was  not 
interested  in  such  an  assignment  with 
the  obligation  to  reimburse  other 
stations  for  channel  substitutions. 


'  In  addition,  t  letter  of  support  for  the  astigiunent 
of  Channel  243  to  either  Evergreen  or  Denver. 
Colorado,  was  filed  by  Peter  G.  Motta.  Thlt  letter 
wai  received  too  late  to  be  cooaidered  aa 
comment*. 


'The  five  communities  and  their  assignments  are: 
Sidney,  Nebraska  (Channel  237AJ:  Kimball. 
Nebraska  (Channel  281A):  Brush.  Colorado 
(Channel  29eA):  Aspen,  Colorado  (Channel  24aA); 
and  Wheatland.  Wyoming  (Channel  289A). 

'The  two  communities  are  Cering,  Nebraska,  and 
Holyoke,  Colorado.  Petitioner  advised  that  Channel 
244A  is  available  for  asalgmaent  to  either 
community. 


Fadsna 
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7.  ETergreen  (population  S383),*  in 
Jefferson  County  [population  371,741),  is 
located  approximateiy  24  Idlometers  (15 
miles)  soutfiwest  of  Denver.  It  presently 
is  devoid  of  local  service. 

8.  Denver  (population  491,396)  is 
presently  assigned  nine  FM  channels, 
and  could  be  assigned  an  additional 
allocation  pursuant  to  tlie  Commission's 
population  guidelines.  This  option  would 
also  require  the  two  permittees  (Stations 
KKFM,  Colorado  Springs,  and  KCCY. 
Pueblo),  to  change  freqaencies  to 
accommodate  the  proposaL 

9.  Petitioners'  comments,  while 
advocating  support  of  thie  assignment  to 
Evergreen,  stated  that  due  to 
supervening  circumstances,  they  could 
not  commit  themselves  to  apply  for  the 
channel,  if  assigned.  However,  the 
cofluneats  filed  by  ]eTty  Rhoads 
expressed  his  interest  in  the  proposal  to 
assign  Channel  243  to  Evergreen  (Option 
I],  and  expressed  his  determination  to 
apply  for  the  channel,  if  assigned.  In  a 
supplemental  comment  Rboads  also 
asserted  his  willingness  to  reimburse 
Stations  KKFM,  Colorado  Springs,  and 
KCCY,  Pueblo,  for  the  reasonable  costs 
incurred  in  switching  frequencies  to 
accommodate  the  proposaL 

10.  Also,  in  response  to  our  request  in 
the  Notice  to  provide  Roanoke  Rapids/ 
Anamosa  data.  Rhoads  submitted  an 
engineering  study  which  indicates  that 
no  first  or  second  service  would  be 
provided  by  the  proposed  assignment  of 
Channel  243  to  Evergreen,  due  to  its 
close  proximity  to  the  Class  C  stations 
operating  in  E)enver. 

IL  In  reply  comments,  Kennebec 
states  that  it  does  not  oppose  the 
frequency  change  of  its  Station  KCCY, 
provided  reimbursement  is  made  and 
the  switch  is  effectuated  as  rapidly  as 
possible  to  enable  it  to  actively  promote 
its  new  dial  location.  In  this  regard, 
Kennebec  notes  that  it  has  expended 
large  sums  to  advertise  and  establish  its 
Identity  on  Channel  250.  However,  in 
view  of  the  proposed  modification 
directive,  it  states  that  it  could  nei&er 
afford  to  continue  advertising  the 
frequency  it  must  ultimately  vacate,  nor 
could  it  afford  not  to. 

Coackisions 

12.  As  a  preliminary  matter,  wre  have 
received  no  expression  of  interest  in  the 
possibility  of  a  Class  A  assignment  to 
Evergreen.  Thus,  we  have  decided  not  to 
pursue  that  option.  A  showing  of  first 
and  second  FM  service  is  generally  an 


important  prerequisite  to  aMigning  a 
Class  C  channel  to  smaller  communities. 
See.  e.g.,  CobJetkJll  New  York.  48  RJL 
2d  1406  (1981).  Here,  no  ffrst  or  second 
service  would  be  provided  as  a  result  of 
Evergreen's  proximity  to  Denver,  which 
has  nine  FM  stations.  However,  the 
Class  C  allocation  will  satisfy  one  of  the 
Commission's  assignment  priorities  *  by 
providing  Evergreen  with  its  first  local 
broadcast  service.  See  Freeport,  Texas, 
45  FR  21638.  published  April  2, 1980. 

13.  Kennebec  voiced  its  concern 
earlier  that  the  proposal  to  add  Class  C 
Channel  243  to  Evergreen  was  merely  an 
effort  to  add  another  station  to  Denver. 
However,  we  find  no  evidence  in  the 
record  of  this  proceeding  of  an  intention 
to  serve  the  larger  community  of  Denver. 
Rather,  it  appears  that  the  intention  of 
Rhoads  is  truly  to  serve  Evergreen.  In 
fact,  because  the  transmitter  site  will  be 
restricted  to  an  area  (approximately  20 
miles  south)  located  away  from  Denver, 
such  a  station  would  be  at  a  substantial 
disadvantage  against  odier  Denver 
stations.  We  believe  that  this 
substantial  distance  from  Denver 
distinguishes  this  case  from  others  in 
which  we  have  cluMen  the  larger  city  for 
assignment  Id  AJbuguerque,  New 
Mexico,  supra,  the  distance  involved 
was  7  miles.  In  the  Anchorage,  Alaska, 
case  si^ra,  the  suburban  community 
was  approximately  13  miles  away  with 
several  Class  A  channels  available. 
Although  no  first  or  second  service 
would  be  offiered  here,  die  proposed 
station  oauld  cover  sparsely  populated 
areas  not  now  covered  by  the  Denver 
stations. 

14.  The  preclusive  impact  of  the 
proposed  assignment  to  Evergreen  is 
insignificant  since  it  has  been 
demonstrated  that  channels  are  either 
assigned  to  the  precluded  communities. 
or  available  thereto  in  the  event  an 
interest  should  develop  in  the  future. 
Thus,  we  do  not  find  that  preclusion  is 
substantial  oiough  to  bar  a  grant  of  the 
proposal. 

15.  One  final  matter  to  be  resolved 
involves  Kennebec's  request  to  proceed 
with  its  change  of  frequencies  for 
Station  KCCY  from  Channel  250  to 
Channel  245  prior  to  the  selection  of  the 
eventual  permittee  at  Evergreen.  This 
proposal  cannot  be  accommodated 
unoless  Statioo  KKFM  (Channel  243]  at 
Colorado  Springs  is  willing  to  change 
frequencies  to  Channel  251 
simultaneously  with  Station  KCCY's 
changeover.*  Section  73.207  of  the 


Commission'B  Rules  reqiares  a  minkiuwii 
distance  separation  of  65  miles  between 
second  adjacent  Class  C  facilities, 
whereas  the  distance  between  Pueblo 
and  Colorado  Springs  is  29  miles.  As  is 
our  general  policy.  Station  KKFM  is  not 
required  to  change  frequencies  until  a 
permit  is  issued  for  Channel  243  at 
Evei^green.  Colorado.  Of  course,  it  may 
do  so  sooner  if  it  wishes. 

16.  In  view  of  the  above,  we  have 
determined  that  the  public  interest 
would  be  served  by  assigning  Channel 
243  to  Evergreen,  as  proposed  in  Option 
I  of  the  Notice.  Persuasive  information 
was  submitted  regarding  the  desirability 
of  making  an  FM  assignment  to  that 
community,  which  could  also  render  a 
first  local  aural  service. 

17.  Accordingly,  pursuant  to  authority 
contained  in  9S  4(i),  5(d)(1),  303(g)  and 
(r)  and  307(b)  of  the  Communications 
Act  of  1934,  as  amended,  and  §§  0.204(b) 
and  0.281  of  the  Commission's  Rules,  it 
is  ordered.  That  effective  )uly  19, 19B2. 
and  the  FM  Table  of  Assignments, 

S  73.202(b)  of  tiie  Commission's  Rules,  is 
amended  as  follows: 


Colorado  ^pmg^  Colmdo. 

E^w^'wv  Colorado — «... 

Lamar,  Cxiintrnttn 


Monia  Viala.  Colorado.. 


NOl 


251 
S«3 

trr.sM 

237A 


*TUi  f^Mriatim  fi^v*  waa  aapplted  bjr 

petitioner  since  Evergreen  it  an  unin 
community  and  liiua  aot  lis4ad  ■  tha  piiiHaiiiiani 
1960  U.S.  Caniua.  However,  all  other  pofmlatioM 
flgurei  are  derived  from  the  1980  U.S  Censin, 
Advance  Dreporta,  tntaas  odiafwiaa  todioatod. 


*  See,  FarOter  Notice  of  Prapoaed  fUik  Making.  17 
FR  T7V7-m.  published  Aaguat  7, 1987:  Aaantoea  and 
Iowa  City.  Iowa.  M  F.CC.  2d  530  (1970). 

*Slu-Hl  Inc.  licensee  of  Station  KKFM  (Channel 
243j  did  not  rearnd  ta  ttM  <Mbr  to  aAvMr  Cm/a* 


18.  It  is  further  ordered,  pursuant  to 
the  authority  contained  in  \  316(a)  of  the 
Communications  Act  of  1934.  as 
amended.  That  the  outstanding  hcense 
for  Station  KKFM,  held  by  Ski^il  Inc.  at 
Colorado  Springs,  Colorado,  is  modified 
effective  )uly  19, 1982,  to  spediy 
operation  on  Channel  251,  in  lieu  of 
Channel  243,  with  the  condition  that  it 
will  be  reimbursed  for  the  reasonable 
costs  incurred  in  switching  frequencies 
from  the  ultimate  permittee  of  Channel 
243,  Evergreen.  Ski-Hi.  Inc.  shall  inform 
the  Commission  in  writing  by  no  later 

than  ( J ),  1982,  of  its 

consent  to  this  modification.  Station 
KKFM  may  continue  to  operate  on 
Channel  243  uniU  a  permit  is  issued  for 
Channel  243  at  Evergreen  or  until  its 
license  renewal  expiration  date  of  April 
1, 1983,  whichever  is  first.  Additionally, 
the  license  modification  for  Station 
KKFM  is  subject  to  the  following 
conditions: 

(a)  The  Ucensee  shall  file  with  the 
Commission  a  minor  change  applicatioD 
for  a  construction  permit  (Form  301), 
specifying  the  new  facilities. 


and  is  therefore  deemed  to  consent  to  llw 
modification  as  proposed  therein. 
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(b]  Upon  grant  of  the  construction 
permit,  program  tests  may  be  conducted 
in  accordance  with  §  73.1620. 

(c)  Nothing  contained  herein  shall  be 
construed  to  authorize  a  major  change  in 
transmitter  location  or  to  avoid  the 
necessity  of  filing  an  environmental 
impact  statement  pursuant  to  S  1.1301  of 
the  Commission's  Rules. 

19.  It  is  further  ordered,  pursuant  to 
the  authority  contained  in  { 316(a)  of  the 
Communications  Act  of  1934,  as 
amended.  That  the  outstanding  license 
of  Keenebec-Colorado  Broadcasting 
Corporation  for  Station  KCCY.  Pueblo, 
Colorado,  is  modified  effective  July  19. 
1982,  to  specify  operation  on  Channel 
245  in  heu  of  Channel  250,  with  the 
condition  that  it  will  be  reimbursed  for 
the  reasonable  costs  incurred  in 
switching  frequencies  from  the  ultimate 
permittee  of  Channel  243,  Evergreen. 
The  license  modification  for  Station 
KCCY  is  subject  to  the  following 
conditions: 

(a)  The  licensee  shall  file  with  the 
Commission  a  minor  change  application 
for  a  construction  permit  (Form  301). 
specifying  the  new  faciUties. 

(b)  Upon  grant  of  the  construction 
permit,  program  tests  may  be  conducted 
in  accordance  with  9  73.1620. 

(c)  Nothing  contained  herein  shall  be 
construed  to  authorize  a  major  change  in 
transmitter  location  or  to  avoid  the 
necessity  of  filing  an  environmental 
impact  statement  pursuant  to  S  1-1301  of 
the  Commission's  Rules. 

20.  It  is  further  ordered,  that  the 
Secretary  of  the  Commission  shall  send 
a  copy  of  this  Order  by  certified  mail, 
return  receipt  requested,  to  Sky-Hi,  Inc.. 
Radio  Station  KKFM-FM.  225  South 
Academy  Boulevard,  Colorado  Springs. 
Colorado  80910.  and  to  Kennebec- 
Colorado  Broadcasting  Corporation. 
Radio  Station  KCCY-FM,  c/o  315-8th 
Street,  Pueblo,  Colorado  81003. 

21.  It  is  further  ordered,  that  this 
proceeding  is  terminated. 

22.  For  further  information  concerning 
the  above,  contact  Nancy  V.  Joyner. 
Broadcast  Bureau.  (202)  632-7792. 

(Sees.  4,  303, 48  Stat.,  as  amended,  1006. 1082; 

47  U.S.C  154,  303). 

Federal  Conununications  CommiBsion. 

Roderick  K.  Porter, 

Chief,  Policy  and  Rules  Division,  Broadcast 
Bureau. 

|FK  Doc  S2-191M  Filed  S-Z4-«2;  1:48  am) 
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50  CFR  Part  80 

Federal  Aid  in  Fish  and  WiidHfe 
Restoration 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Final  rule. 

1 

summary:  This  rule  amends  current 
requirements  for  participation  by  State 
fish  and  wildlife  agencies  in  the  Federal 
Aid  in  Wildlife  Restoration  program  and 
the  Federal  Aid  in  Fish  Restoration 
program.  The  amendments  simplify 
existing  language,  clarify  requirements, 
and  delete  certain  sections  which  are  no 
longer  applicable  or  are  adequately 
covered  in  other  regulations  and  policies 
such  as  0MB  Circtilar  A-102. 
EFFECTIVE  DATE:  This  rule  is  effective 
June  24. 1962.  Regional  directors  may 
defer  implementation  upon  requests  by 
grantees  if  the  revised  rule(s)  would 
place  an  undue  burden  on  such  grantees. 
However,  final  implementation  may  not 
exceed  December  31, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  K.  Phenicie,  Chief,  Division  of 
Federal  Aid.  U.S.  Fish  and  Wildlife 
Service,  Washington,  D.C.  20240. 
telephone  703/235-1526. 
SUPPLEMENTARY  INFORMATION:  Proposed 
rulemaking  was  published  on  pages 
57471-57474  of  the  Federal  Register  of 
August  28, 1980,  and  invited  comments 
for  45  days  ending  October  14, 1980.  A 
correction  was  published  on  page  59914 
of  the  Federal  Register  of  Septenber  11. 
1980.  and  the  conunent  period  extended 
to  October  31.  Comments  were  received 
from  28  sources  including  individuals, 
organizations,  and  State  fish  and 
wildlife  agencies.  The  following  is  a 
summary  of  the  major  comments 
received  and  our  response  to  each. 

1.  Comment.  Several  commenters 
stated  that  the  groups  of  fish  and/or 
wildlife  species  eligible  for  funding  were 
too  restricted  and  suggested  broadening 
to  include  a  wider  range  of  species. 

Response.  The  Acts  and  the 
legislative  history  support  our 
interpretation  that  the  intent  of  the 
programs  should  be  limited  to  those 
groups  of  species  as  stated.  Under  the 
Wildlife  Restoration  program,  the  only 
limit  on  species  is  wild  birds  and 
mammals.  One  purpose  of  these  rules 
was  to  make  clear  that  wild  birds  and 
manunals  were  not  restricted  to  hunted 
species.  The  Fish  Restoration  Act  is 
specific  in  addressing  "fish  of  material 
value  for  sport  or  recreation."  We  feel 
that  the  term  fish  is  used  in  its  normal 
sense  as  meaning  fin  fish. 

2.  Comment.  One  commenter  objected 
to  our  wording  changes  which 


eliminated  hunting  and  fishing  from 
project  purposes. 

Response.  There  was  no  intent  to 
imply  that  hunting  and  fishing  were  not 
legitimate  purposes  or  results  to  be 
accomplished.  These  are  included  in  the 
public  uses  of  fish  and  wildlife 
resources. 

3.  Comment.  One  commenter  stated 
that  the  rules  should  be  revised  to 
include  Indian  tribal  governments  as 
eligible  participants. 

Response,  the  Acts  are  specific  in 
defining  State  fish  and  wildlife  agencies 
as  participants,  including  provisions  for 
the  allocation  of  funds  to  these  agencies. 
The  basic  Acts  would  need  to  be 
amended  before  we  could  change  the 
participant  eligibihfy. 

4.  Comment.  One  commenter 
suggested  a  revision  to  S  80.4,  Diversion 
of  Ucense  fees,  to  clarify  that  the  use  of 
revenues  from  hunting  and  fishing 
license  fees  are  restricted  to  only  those 
functions  of  a  State  fish  and  wildlife 
agency  which  are  related  to  its  sport  fish 
and  wildlife  management 
responsibilities. 

Response.  We  agree  with  the 
suggestion  to  distinguish  fish  and 
wildlife  agencies  and  their  functions 
when  such  agencies  are  a  part  of  a 
larger  unit  of  State  government. 
However,  we  do  not  agree  with  the  need 
to  further  constrain  the  use  of  license 
revenues  to  sport  fish  management 
functions.  Such  a  restriction  would 
impose  an  uimecessary  burden  on  all 
States  without  a  clear  indication  of  a 
problem  requiring  treatment. 

5.  Comment.  One  commenter  stated 
that  the  purpose  of  hunter  education 
projects,  as  written,  does  not  accurately 
reflect  the  full  range  of  project  purposes. 

Response.  We  agree  with  this 
comment  and  have  revised  S  80.5(2]  to 
emphasize  the  broader  purpose  of  the 
hunter  education  program. 

6.  Comment.  One  commenter 
suggested  the  inclusion  of  instruction  in 
trapping  as  eligible  under  the  hunter 
education  program. 

Response.  The  eligible  project 
purpose  as  stated  for  the  hunter 
education  program  does  not  exclude 
training  related  to  trapping  when  it  is  an 
intregal  part  of  the  State's  hunter 
education  project.  Such  training  is  not, 
in  itself,  a  distinct  project  purpose 
requiring  treatment  in  these  rules. 

7.  Comment.  Several  commenters 
stated  that  the  revision  of  Section  80.9, 
Notice  of  desire  to  participate,  is  not 
clear  on  the  process  required  for  making 
such  notices. 

Response.  Section  5  of  both  Acts 
requires  that  any  State  desiring  to 
participate  shall  notify  the  Secretary  to 
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this  effect  wnthin  60  days  after  receiving 
the  annual  certificate  of  apportioned 
funds.  We  have  required  this 
notification  of  derise  following  the 
preliminary  apportionment  of  funds.  Tlie 
purpose  of  S  80.9  is  to  provide  two 
options  for  the  States  to  meet  the 
requirement  of  the  Acts.  One  option  it  to 
send  a  letter  expressing  the  desire  to 
participate.  The  second  option 
recognizes  that  a  State  has  expressed  its 
desire  when  the  regional  director  has 
received  or  has  on  file,  during  the  60-day 
period,  a  properly  executed  Application 
for  Federal  Assistance.  If  the 
Application  contains  plans  for  the  use  of 
the  funds  apportioned,  then  the 
requirement  is  met. 

8.  Comment.  Several  commenters 
stated  that  the  term  "significant  net 
revenue"  as  a  condition  for  determining 
paid  license  holders  in  not  clear. 

Response.  We  agreed  that 
"significant"  to  qualify  net  revenue  is 
not  necessary  and  confusing  since  the 
term  "net  revenue"  is  further  explained. 
We  plan  to  develop  additional  guidance 
on  this  matter  to  aid  the  States  in 
making  determinations  of  net  revenue. 

9.  Comment.  Several  commenters 
suggested  that  the  rules  on  determining 
paid  license  holders  should  specifically 
address  lifetime  hcenses,  since  such 
licenses  are  common  among  the  States. 

Response.  We  agree  that  the  counting 
of  lifetime  hunting  and  fishing  Ucenses 
for  license  certification  purposes  should 
be  covered  by  these  rules.  Section 
80.10(c)  is  revised  to  provide  criteria  for 
counting  hcenses  valid  for  more  than 
one  year,  including  lifetime  licenses. 

10.  Comment  One  commenter  stated 
that  the  criteria  of  a  substantial  project 
related  to  cost  and  benefits  are  subject 
to  considerable  interpretation. 

Response.  We  agree  that  these  criteria 
are  judgmental:  however,  the  statement 
of  principle  is  sound  when  taken  in  the 
context  of  basic  project  requirements. 
The  rule  cannot  substitute  for 
reasonable  judgments,  nor  is  it  intended 
to  require  complex  quantitative 
computations. 

11.  Comment  One  commenter 
suggested  a  revision  in  S  80.14  to  specify 
the  treatment  of  proceeds  from  the  sale 
of  property  no  longer  needed  or  useful 
for  the  purposes  for  which  it  was 
acquired. 

Response.  The  intent  of  this  section  is 
to  provide  basic  requirements  rather 
than  the  procedures.  Those  procedures 
suggested  are  adequately  covered  in 
Attachment  N  of  OMB  Circular  A-ia2 
and  the  Federal  Aid  Manual.  We  have 
revised  S  80.14(3)  to  reference 
Attachment  N  of  Circular  A-102  rather 
than  to  r^ieat  its  basic  provisions  in  the 
rule. 


12.  Comment  One  commenter 
suggested  a  revision  to  §  80.17  to  clearly 
state  that  the  costs  for  maintenance  of 
capital  improvements  acquired  or 
constructed  under  the  programs  are 
approvable. 

Response.  We  agree  with  this 
comment  and  have  revised  5  80.17  to 
incorporate  the  suggestion. 

In  addition  to  changes  made  as  a 
result  of  comments  received  and  some 
editorial  changes,  we  considered  a 
recommendation  by  the  Assistant 
Solicitor  for  Fish  and  Wildlife  to  clarify 
that  the  prohibition  against  the 
diversion  of  capital  assets  acquired  with 
license  fees  also  includes  income 
derived  from  such  assets.  This 
recommendation  was  adopted  and 
t  80.4(a)(2)  was  revised  to  incorporate 
the  suggested  provision.  TTie  effect  of 
this  change  is  to  prohibit  the  diversion 
of  income  from  capital  assets  in  addition 
to  those  assets  derived  from  hunting  and 
fishing  license  revenues. 

On  December  24, 1980.  Pub.  L  9&-597 
was  enacted.  Sections  302(a)  and  302(b) 
of  that  Act  amend  Section  8(a)  of  the 
Federal  Aid  in  Wildlife  Restoration  Act, 
16  U.S.C.  669g-l,  and  Section  12  of  the 
Federal  Aid  in  Fish  Restoration  and 
Management  Projects  Act,  16  U.S.C 
777k.  respectively,  to  provide  for 
participation  in  the  Federal  Aid 
programs  by  the  Commonwealth  of  the 
Northern  Mariana  Islands.  Accordingly, 
changes  have  been  made  in  {{  80.1(b), 
80.2.  and  80.12  to  include  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  Because  the  amendments  to  the 
Federal  Aid  statutes  became  effective 
after  the  beginning  of  Fiscal  Year  1981, 
the  Commonwealth  of  the  Northern 
Mariana  Islands  will  receive  its 
apportionment  and  participate  in  the 
Federal  Aid  program  commencing  with 
Fiscal  Year  1982  which  begins  on 
October  1, 1981. 

The  Federal  Aid  in  Fish  Restoration 
and  Federal  Aid  in  Wildlife  Restoration 
programs  are  included  in  the  Catalog  of 
Federal  Domestic  Assistance  under 
numbers  15.605  and  15.611. 

The  principal  author  of  this  proposal 
is  Robert  N.  Bartel,  U.S.  Fish  and 
Wildlife  Service,  Division  of  Federal 
Aid,  Washington,  D.C.  20240.  telephone 
703/235-1526. 

Note.— The  Department  of  the  Interior  has 
determined  that  this  document  it  not  a  major 
rule  and  does  not  require  a  regulatory  impact 
analysis  under  Executive  Order  12291,  nor 
does  the  rule  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility  Act 

Infonnatioo  Collection: 

The  information  collection 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 


Management  and  Budget  under  44 
U.S.C.  3507  and  assigned  clearance 
numbers  1018-0007  and  1018-0048. 

list  of  subjects  in  50  CFR  86 

Fish.  Grant  progrbms-natural 
resources.  Grant  administration-wildlife. 

Part  80  of  Title  50,  Code  of  Federal 
Regulations,  in  revised  as  set  forth 
below. 

PART  ao-  ADMINISTRATIVE 
REQUIREMENTS.  FEDERAL  AID  IN 
FISH  AND  FEDERAL  AID  IN  WILDLIFE 
RESTORATION  ACTS 

Sec. 

80.1  Oefinitions. 

80.2  Eligibility. 

80.3  Assent  legislation. 

80.4  Diversion  of  Ucense  fees. 

80.5  Eligible  undertakings. 

80.6  Prohibited  activities. 

80.7  Appeals. 

80.8  AvailabUity  of  funds. 

80.9  Notice  of  desire  to  participate. 

80.10  Hunting  and  fishing  license 
certification. 

80.11  Submission  of  proposals. 

80.12  Cost  sharmg. 

80.13  Substantiality  in  character  and  design. 

80.14  Application  of  Federal  Aid  funds. 

80.15  Allowable  costs. 

80.16  Federal  Aid  payments. 

80.17  Maintenance. 

80.18  Responsibilities. 

80.19  Records. 

80.20  Land  controL 

80.21  Assurances. 

Authority:  Federal  Aid  in  Fish  Restoradoa 
Act  (16  U.S.C.  777i)  and  Federal  Aid  in 
Wildlife  Act  (16  U.&C  OBOi). 
Note. — ^The  information  collection 
requirements  contained  in  this  rule  have  been 
approved  by  the  Office  of  Management  and 
Budget  under  44  U.S.C  3507  and  assigned 
clearance  number  lOlft-OOM,  except  for 
S  80.10  which  is  assigned  clearance  number 
1018-0007. 

§8ai    Definitions. 

As  used  in  this  part,  terms  shall  have 
the  following  meanings: 

(a)  The  FederaJ  Aid  Acts  or  the  Acta. 
The  Federal  Aid  in  Wildlife  Restoration 
Act  of  September  2, 1937,  as  amended 
(50  Stat  917: 16  U.S.C.  669-669i),  and  the 
Federal  Aid  in  Sport  Fish  Restoration 
Act  of  August  9. 1950.  as  amended  (64 
Stat  430: 16  U.S.C  777-777k). 

(b)  State.  Any  State  of  the  United 
States:  the  territorial  areas  of  Guam,  die 
Virgin  Islands,  and  American  Samoa: 
the  Commonwealth  of  Puerto  Rico  and 
the  Conmionwealth  of  the  Northern 
Mariana  Islands. 

(c)  State  fish  and  wildlife  agency.  The 
agency  or  official  of  a  State  designated 
under  State  law  or  regulation  to  carry 
out  the  laws  of  the  State  in  relation  to  * 
the  management  of  fish  and  wildlife 
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resources  of  the  State.  Such  an  agency 
or  official  which  is  also  designated  to 
exercise  collateral  responsibilities,  e.g.. 
State  Department  of  Natural  Resources, 
shall  be  considered  the  State  fish  and 
wildlife  agency  only  when  exercising 
the  responsibilities  specific  to  the 
management  of  the  fish  and  wildlife 
resources  of  the  State. 

(d)  Secretary.  The  Secretary  of  the 
Interior  or  his  designated  representative. 

(e)  Director.  The  Director  of  the  U.S. 
Fish  and  Wildlife  Service,  or  his 
designated  representative.  The  Directm 
serves  as  the  Secretary's  reiwesentative 
in  matters  relating  to  the  administration 
and  execution  of  the  Federal  Aid  Acts. 

(f)  Regional  Director.  The  Regional 
director  of  the  U.S.  Fish  and  Wildlife 
Service,  or  hs  designated  representative. 

(g)  Federal  Aid  Manual.  The 
publication  of  the  U.S.  Fish  and  Wildlife 
Service  which  contains  policies, 
standards  and  procedures  required  for 
participation  in  the  benefits  of  the  Acts. 

(h)  Project.  A  program  of  related 
undertakings  necessary  to  fulfill  a 
defined  need  which  is  consistent  with 
the  purposes  of  the  Act. 

(i)  Comprehensive  fish  and  wildlife 
management  plan.  A  document 
describing  the  State's  plan  for  meeting 
the  long-range  needs  of  the  public  for 
fish  and  wildlife  resources,  and  the 
system  for  managing  the  plan. 

(j)  Federal  Aid  Funds.  Funds  provided 
under  Federal  Aid  Acts. 

{80.2    Ellsibiltty. 

Participation  in  the  benefits  of  die 
Acts  is  limited  to  State  fish  and  wildlife 
agencies  as  specified  below: 

(a)  Federal  Aid  in  Sport  Fish 
Restoration — Each  of  the  50  States,  the 
Commonwealth  of  Puerto  Rico,  the 
Comonwealth  of  the  Northern  Mariana 
Islands,  Guam,  the  Virgin  Islands,  and 
American  Samoa, 

(b]  Federal  Aid  in  Wildlife 
Restoration — Each  of  the  50  States,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Gaam,  and  the  Virgin  Islands; 
except  that  the  benefits  afforded  by 
Section  4(b)  of  the  Act  relating  to  hunter 
education  projects  are  limited  to  die  50 
States. 

180.3    Asssnt  tasiatatloa 

A  State  may  participate  in  the 
benefits  of  the  Act(s)  only  after  it  has 
passed  legislation  which  assents  to  the 
provisions  of  the  Acts  and  has  passed 
laws  for  the  conservation  of  fish  and 
wildlife  including  a  prohibition  against 
the  diversion  of  license  fees  paid  by 
hunters  and  sport  fishermen  to  purposes 
other  than  administration  of  the  fish  and 
wildUfe  agency.  Subsequent  legislation 


which  amends  these  state  laws  shall  be 
subject  to  review  by  the  Secretary.  If  the 
legislation  is  found  contrary  to  the 
assent  provisions,  the  State  shall 
become  ineligible. 


1 80.4  DIvefSion  of  Bcensa  fa 

Revenues  from  fees  paid  by  hunters 
and  sports  fishermen  shall  not  be 
diverted  to  purposes  other  than 
administration  of  the  State  fish  and 
wildlife  agency.  Administration  of  the 
State  fish  and  wildlife  agency  includes 
only  those  functions  of  such  an 
organization  in  exercising  its  aothorities 
and  respcmsibilities  to  manage  the  fish 
and  wildlife  resources  of  the  State. 

(a)  A  diversion  of  Ucense  fees  occurs 
when  a  State  fish  and  wildlife  agency, 
through  legislation  or  otherwise: 

(1]  Loses  control  of  the  expenditure  of 
any  portion  of  its  license  revenues,  or 

(2)  Loses  control  of  capital  assets  (or 
income  therefrom)  derived  from  Ucense 
revenues,  or 

(3)  Expoids  license  revenues  for  any 
purpose  other  than  administration  of  the 
State  fish  and  wildlife  agency. 

(b)  If  a  diversion  of  license  fees 
occurs,  the  State  becomes  ineligible  to 
participate  under  the  pertinent  Act  from 
the  date  the  diversion  is  declared  by  the 
Director  until* 

(1)  Control  of  expenditure  at  assets  is 
returned,  and 

(2)  An  amount  equal  to  hcense 
revenues  or  the  current  market  value  of 
assets  diverted  is  returned. 

(c)  Federal  funds  obligated  for 
projects  approved  prior  to  the  date  a 
diversitHi  is  declared  remain  available 
for  expenditure  on  such  projects  without 
regard  to  the  intervening  period  of  the 
State's  ineligibility. 

1 80.5  EHglble  undertakings. 

The  following  are  eligible  for  funding 
imder  the  Acts:  ( 

(a)  Federal  Aid  in  Wildlife  Restoration 
Act. 

(1)  Projects  having  as  their  purpose 
the  restoration,  conservation.- 
management,  and  enhancement  of  wild 
birds  and  vnld  mammals,  and  the 
provision  for  public  use  of  and  benefits 
bom  these  resources. 

(2)  Projects  having  as  their  purpose 
the  education  of  hunters  and  archers  in 
the  skills,  knowledges,  and  attitudes 
necessary  to  be  a  responsible  hunter  or 
archer. 

(b)  Federal  Aid  in  Sport  Fish 
Restoration  Act 

Projects  having  as  their  purpose  the 
restoration,  conservation,  management, 
and  enhancement  of  sport  fish,  and  the 
provision  for  public  use  and  benefits 
from  these  resources.  Sport  fish  are 
hmited  to  aquatic,  gill-breathb>g. 


verteb^te  animals,  bearing  paired  fins, 
and  having  material  value  for  sport  or 
recreation. 

580.8  Protiibtted  actWttie*. 

The  following  are  not  eligible  for 
funding  under  the  Acts,  except  when 
necessary  for  the  accomplishment  of 
project  purposes  as  approved  by  the 
regional  director. 

(a)  Law  enforcement  activities 
conducted  by  the  State  to  enforce  die 
fish  and  game  regulations. 

(b)  Public  relations  activities 
conducted  to  promote  the  State  fish  and 
wildlife  agency. 

S  80.7    Appeals. 

Any  difference  of  opinion  over  the 
eligibility  of  proposed  activities  or 
differences  arising  over  the  conduct  of 
work  may  be  appealed  to  the  Director. 
Final  determination  rests  with  the 
Secretary. 

f80.8    Avatobfflty  of  funds. 

Funds  are  available  to  a  State  for 
obligation  or  expenditure  during  the 
fiscal  year  for  which  they  are 
apportioned  and  until  the  close  of  the 
succeeding  fiscal  year.  For  the  purpose 
of  this  section,  obligation  of  apportioned 
funds  occurs  when  a  project  agreement 
is  signed  by  the  regional  director. 

1 80.9  Notice  of  desire  to  pertdpste. 

Any  State  fish  and  wildlife  agency 
desiring  to  avail  itself  of  the  benefits  of 
the  Acts  shall  notify  the  Secretary 
within  60  days  after  it  has  received  a 
certificate  of  apportionment  of  funds 
available  to  the  State.  Notification  to  the 
Secretary  may  be  accompUshed  by 
either  of  the  following  methods.  In  either 
method,  the  document  must  be  signed  by 
a  State  official  authorized  to  commit  the 
State  to  participation  uitder  the  Act(s). 

(a)  Submitting  to  the  regional  director 
within  the  60-day  period  a  letter  stating 
the  desire  of  the  State  to  participate  in 
the  Act(8);  or, 

(b)  Having  an  approved  AppUcation 
for  Federal  Assistance  which  contains 
plans  for  the  use  of  Federal  Aid  funds 
during  the  period  of  the  apportionment 


S  80.10    Hunting  and  naMne  I 
certification  (0MB  approval  nomber  101*- 
0007  under  44  US.C.  3607). 

(a)  Information  concerning  the  nomber 
of  persons  holding  paid  hcenses  to  hunt 
and  the  number  of  persons  holding  paid 
licenses  to  fish  for  sport  or  recreation  in 
the  State  in  the  preceding  year  shaD  be 
furnished  upon  request  of  the  Director 
by  the  fish  and  wildlife  agency  of  each 
State  on  forms  furnished  by  the  Pish  and 
Wildlife  Service. 
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(b)  This  information  shall  be  certified 
88  accurate  by  the  director  of  the  State 
fish  and  wildlife  agency.  When 
requested  by  the  Director,  evidence  used 
in  determining  accuracy  of  the 
certiflcation  shall  also  be  furnished. 

(c)  License  holders  shall  be  counted 
over  a  period  of  12  months;  the  calendar 
year,  fiscal  year,  or  other  Ucensing 
period  may  be  used  provided  it  is 
consistent  from  year  to  year  in  each 
State.  In  determining  licenses  which  are 
eligible  for  inclusion,  the  following 
guidelines  shall  be  observed. 

(1)  Trapping  licenses,  commercial 
licenses,  and  other  licenses  which  are 
not  for  the  express  purpose  of  permitting 
the  holder  to  hunt  or  fish  for  sport  or 
recreation  shall  not  be  included. 

(2)  Licenses  which  do  not  return  net 
revenue  to  the  State  shall  not  be 
included.  To  quaUfy  as  a  paid  license, 
the  fee  must  produce  revenue  for  the 
State.  Net  revenue  is  any  amount 
returned  to  the  State  after  deducting 
agent  or  sellers  fees  and  the  cost  for 
printing,  distribution,  control  or  other 
costs  directly  associated  with  the 
issuance  of  each  Ucense. 

(3]  Licenses  valid  for  more  than  one 
year,  either  a  speciHc  or  indeterminate 
number  of  years,  may  be  counted  in 
each  of  the  years  for  which  they  are 
vaUd:  provided  that: 

(i)  The  net  revenue  from  each  license 
is  commensurate  with  the  period  for 
which  hunting  or  fishing  privileges  are 
granted,  and 

(ii)  Sampling  or  other  techniques  are    ' 
used  to  determine  whether  the  Ucensee 
remains  a  license  holder  in  the  year  of 
certification. 

(4)  Combination  fishing  and  hunting 
licenses  (a  single  license  which  permits 
the  holder  both  to  hunt  and  fish)  shall  be 
included  in  the  determination  of  both 
the  number  of  paid  hunting  license 
holders  and  the  number  of  persons 
holding  paid  licenses  to  fish  for  sport  or 
recreation. 

(5)  Some  licensing  systems  require  or 
permit  an  individual  to  hold  more  than 
one  license  to  hunt  or  to  fish  in  a  State. 
Such  an  individual  shall  not  be  counted 
more  than  once  as  a  hunting  or  fishing 
license  holder.  The  State  fish  and 
wildlife  director,  in  certifying  license 
information  to  the  Director,  is 
responsible  for  eliminating  duplication 
or  multiple  counting  of  single  individuals 
in  the  figures  which  he  certifies. 
Sampling  and  other  statistical 
techniques  may  be  utilized  by  the 
certifying  officer  for  this  purpose. 

S  80.1 1    Submission  of  proposals. 

A  State  may  make  application  for  use 
of  funds  apportioned  under  the  Acts  by 
submitting  to  the  regional  director  either 


a  comprehensive  fish  and  wildlife 
management  plan  or  project  proposal 

(a)  Each  application  shall  contain 
such  information  as  the  regional  director 
may  require  to  determine  if  the  proposed 
activities  are*in  accordance  with  Acts, 
the  provisions  of  this  part  and  the 
standards  contained  in  the  Federal  Aid 
Manual. 

(b)  Each  application  and  amendments 
of  scope  shall  be  submitted  to  the  State 
Clearinghouse  as  required  by  Office  of 
Management  and  Budget  (OMB)  Circular 
A-85  and  by  State  Clearinghouse 
requirements. 

(c)  Applications  must  be  signed  by  the 
director  of  the  State  fish  and  wildlife 
agency  or  the  officials)  delegated  to 
exercise  the  authority  and 
responsibilities  of  the  State's  director  in 
committing  the  State  to  participation 
under  the  Acts.  The  director  of  each 
State  fish  and  wildlife  agency  shall 
notify  the  regional  director,  in  writing,  of 
the  official(s)  authorized  to  sign  Federal 
Aid  documents,  and  any  changes  in  such 
authorizations. 

9eai2    Cost  sharing. 

Federal  participation  is  limited  to  75 
percent  of  eligible  costs  incurred  in  the 
completion  of  approved  work  or  the 
Federal  share  specified  in  the  project 
agreement,  whichever  is  less,  except 
that  the  non-Federal  cost  sharing  for  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  Guam,  the  Virgin  Islands,  and 
American  Samoa  shall  not  exceed  25 
percent  and  may  be  waived  at  the 
discretion  of  the  regional  director. 

(a)  A  minimum  Federal  participation 
of  10  percent  of  the  estimated  costs  is 
required  as  a  condition  of  approval. 

(b)  The  non-Federal  share  of  project 
costs  may  be  in  the  form  of  cash  or  in- 
kind  contributions.  The  aUowabilify  and 
evaluation  of  in-kind  contributions  are 
subject  to  the  policies  and  standards 
prescribed  in  Office  of  Management  and 
Budget  (OMB)  Circular  A-102. 

(c)  The  non-Federal  share  of  project 
costs  may  not  be  derived  from  other 
Federal  funds,  except  as  authorized  by 
specific  legislation. 

SS0.13    Substantlattty  In  Character  and 
dsslga 

All  projects  proposed  for  funding 
under  the  Acts  must  be  substantial  in 
character  and  design.  A  substantial 
project  {for  fish  and  wildlife  purposes)  is 
one  which: 

(a)  Identifies  and  describes  a  need 
within  the  purposes  of  the  relevant  Act 
to  be  utilized; 

(b)  Identifies  the  objectives  to  be 
accomplished  based  on  the  stated  need^ 


(c)  Utilizes  accepted  fish  and  wildlife 
conservation  and  management 
principles,  sound  design,  and 
appropriate  procedures;  and 

(d)  Will  yield  benefits  which  are 
pertinent  to  the  identified  need  at  a  level 
commensurate  with  project  costs. 

980.14    Application  of  Federal  aid  funds.  - 

(a)  Federal  Aid  funds  shall  be  applied 
only  to  activities  or  purposes  approved 
by  the  regional  director.  If  otherwise 
applied,  such  funds  must  be  replaced  or 
the  State  becomes  ineligible  to 
participate. 

(b)  Real  property  acquired  or 
constructed  with  Federal  Aid  funds  must 
continue  to  serve  the  purpose  for  which 
acquired  or  constructed. 

(1)  When  such  property  passes  from 
management  control  of  the  fish  and 
wildhfe  agency,  the  control  must  be  fully 
restored  to  the  State  fish  and  wildlife 
agency  or  the  real  property  must  be 
replaced  using  non-Federal  Aid  funds. 
Replacement  property  must  be  of  equal 
value  at  current  maricet  prices  and  with 
equal  benefits  as  the  original  property. 
The  State  may  have  a  reasonable  time, 
up  to  three  years  from  the  date  of 
notification  by  the  regional  director,  to 
acquire  replacement  property  before 
becoming  ineligible. 

(2)  When  such  property  is  used  for 
purposes  which  interfere  with  the 
accompUshment  of  approved  purposes, 
the  violating  activities  must  cease  and 
any  adverse  effects  resulting  must  be 
remedied. 

(3)  When  such  property  is  no  longer 
needed  or  useful  for  its  original  purpose, 
and  with  prior  approval  of  the  regional 

.  director,  the  property  shall  be  used  or 
disposed  of  as  provided  by  Attachment 
N  of  OMB  Circular  A-102. 

(c)  Federal  Aid  funds  shall  not  be 
used  for  the  purpose  of  producing 
income.  However,  income  producing 
activities  incidental  to  accomplishment 
of  approved  purposes  are  allowable. 
Income  derived  from  such  activities 
shall  be  accounted  for  in  the  project 
records  and  disposed  of  as  directed  by 
the  Director. 

S  80.15    AllowaMe  costs. 

Allowable  costs  are  limited  to  those 
which  are  necessary  and  reasonable  for 
accomplishment  of  approved  project 
purposes,  and  are  in  accordance  with 
the  cost  principles  of  OMB  Circular  A- 
87. 

(a)  All  costs  must  be  supported  by 
source  documents  or  other  records  as 
necessary  to  substantiate  the 
appUcation  of  funds.  Such 
documentation  and  records  are  subject 
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to  review  by  the  Secretary  to  determine 
the  aUowability  of  costs. 

(b)  Costs  incurred  fmor  to  the 
effective  date  of  the  im>ject  agreement 
are  allowable  only  when  specifically 
provided  for  in  project  agreement 

(c)  Projects  or  fadbties  designed  to 
include  purposes  other  than  those 
eligible  under  the  pertinent  Act  shall 
provide  for  the  allocation  of  costs 
among  the  various  purposes.  The 
method  used  to  allocate  costs  shall 
produce  an  equitable  distribution  of 
costs  based  on  the  relative  uses  or 
beneflts  provided. 

(d)  Administrative  costs  in  the  form  of 
overhead  or  indirect  costs  for  State 
central  services  outside  of  the  State  fish 
and  wildlife  agency  must  be  in  accord 
with  an  approved  cost  allocation  plan 
and  shall  not  exceed  in  any  one  fiscal 
year  three  percentum  of  the  annual 
apportionment  / 

SS0.16    Federal  aid  payments. 

Payments  shall  be  made  for  the 
Federal  share  of  allowable  costs 
incurred  by  the  State  in  accomplishing 
approved  projects. 

(a)  Requests  for  payments  shall  be 
submitted  on  forms  furnished  by  the 
regional  director. 

(b)  Payments  shall  be  made  only  to 
the  office  or  official  designated  by  the 
State  fish  and  wildlife  agency  and 
authorized  under  the  laws  of  the  State  to 
receive  public  funds  few  the  State. 

(c)  All  payments  are  subject  to  final 
determination  of  allowability  based  on 
audit.  Any  overpayments  made  to  the 
State  shaU  be  recovered  as  directed  by 
the  region  director. 

(d)  The  regional  director  may 
withhold  payments  pending  receipt  of 
all  required  reports  or  documentation 
for  the  project 

tS0.17    IMnt«Mae«^ 

The  state  is  responsible  for 
maintenance  of  all  capital  improvements 
acquired  or  constructed  with  Federal 
Aid  funds  throughout  the  useful  life  of 
each  improvement.  Costs  for  such 
maintenance  are  allowable  when 
provided  for  in  approved  projects.  The 
maintenance  of  improvements  acquired 
or  constructed  with  non-Federal  Aid 
funds  are  allowable  costs  when  such 
improvements  are  necessary  to 
accomplishment  of  project  purposes  as 
approved  by  the  regional  director,  and 
when  such  costs  are  otherwise 
allowable  by  law. 

fM.1t    RMponOiMlliM. 

In  the  condact  of  activities  funded 
under  the  Acts,  the  State  is  responsible 
fon 


(a)  The  supervision  of  each  project  to 
assure  it  is  conducted  as  provided  in  the 
project  documents,  including: 

(1)  Proper  and  effective  use  of  funds. 

(2)  Maintenance  of  project  records. 

(3)  Timely  submission  of  reports. 

(4)  Regular  inspection  and  monitoring 
of  work  in  progress. 

(b)  The  selection  and  supervision  of 
project  personnel  to  assure  that: 

(1)  Adequate  and  competent 
personnel  are  available  to  carry  the 
project  through  to  a  satisfactory  and 
timely  completion. 

(2)  Project  personnel  perform  the  work 
to  ensure  that  time  schedule*  are  met, 
projected  work  units  are  accomplished, 
other  performance  objectives  are  being 
achieved,  and  reports  are  submitted  as 
required. 

(c)  The  accountability  and  pontrol  of 
all  assets  to  assure  that  they  serve  the 
purpose  for  which  acquired  throughout 
their  useful  life. 

(d)  The  compliance  with  all  applicable 
Federal,  State,  and  local  laws. 

(e)  The  settlement  and  satisfaction  of 
all  contractual  and  administrative  issues 
arising  out  of  procurement  entered  into. 

f  10.19    Records. 

The  State  shall  maintain  current  and 
complete  financial,  property  and 
procurement  records  in  accordance  with 
requirements  contained  in  the  Federal 
Aid  Manual  and  0MB  Circular  A-102. 

(a]  Financial,  supporting  documents, 
and  all  other  records  pertinent  to  a 
project  shall  be  retained  for  a  period  of 
three  years  after  submission  of  the  final 
expenditure  report  on  the  project  If  any 
litigation,  claim,  or  audit  was  started 
before  the  expiration  of  the  three-year 
period,  the  records  shall  be  retained 
until  the  resolution  is  completed. 
Records  for  nonexpendable  property 
shall  be  retained  for  a  period  of  three 
years  following  final  disposition  of  the 
property. 

(b)  The  Secretary  and  the  Comptroller 
General  of  the  United  States,  or  any  of 
their  duly  authorized  representatives, 
shall  have  access  to  any  pertinent 
books,  documents,  papers  and  records 
of  the  State. 

180.20  ijmdcontroL 

The  State  must  control  lands  or 
waters  on  which  capital  improvements 
are  made  with  Federal  Aid  funds. 
Controls  may  be  exercised  through  fee 
title,  lease,  easement  or  agreement. 
Control  must  be  adequate  for  protection, 
maintenance,  and  use  of  the 
improvement  throughout  its  useful  life. 

180.21  AsauranoM. 

The  State  most  agree  to  and  certify 
that  it  will  comply  with  all  applicable 


Federal  laws,  regulations,  md 
requirements  as  they  relate  to  the 
application,  acceptance,  and  use  of 
Federal  funds  under  the  Acts.  The 
Secretary  shall  have  the  right  to  review 
or  inspect  for  compliance  at  any  time. 
Upon  determination  of  noncompliance, 
the  Secretary  may  terminate  or  suspend 
those  projects  in  noncompliance,  or  may 
declare  the  State  ineligible  for  further 
participation  in  program  benefits  until 
compliance  is  achieved. 

Dated:  June  12, 1981. 
G.  Ray  Amett, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  82-14203  Filed  S-Z4-ia:  ft4S  •■] 
WLUNG  COOC  4310-66-41 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmocphcric 
Administration 

50  CFR  Part  658 

Shrimp  Rshery  of  ttie  Gulf  of  Mexico 

agency:  National  Oceanic  and 

Atmospheric  Administration  (NCAA), 

Commerce. 

action:  Notice  of  closure. 

tUMMARV:  NOAA  issues  this  notice 
adjusting  the  begiiming  date  from  June  1 
to  May  25  for  closure  of  the  fishery 
conservation  zone  off  Texas  to  trawl 
fishing  for  aU  species  except  royal  red 
shrimp.  This  area  will  remain  closed 
through  July  14.  The  management  action 
is  prescribed  by  existing  regulations. 
The  intended  effect  of  this  action  is  to 
allow  harvest  of  brown  shrimp  at 
optimal  commercial  size. 
■FFECnvi  DATE  Closure  effective  fiom 
30  minutes  after  sunset  on  May  25, 1982, 
to  30  minutes  after  sunset  on  July  14, 
1982.  Public  notice  has  been  issued  at 
least  72  hours  prior  to  closure. 
ran  njRTHER  intohmation  contact: 
Jack  T.  Brawner,  Acting  Regional 
Director,  813-88^-3141. 

SUPniMtNTAIIV  INfOnHATIOIt  The 

Fishery  Management  Plan  for  the 
Shrimp  Fishery  of  the  Gulf  of  Mexico 
(FMP)  provides  for  adjustments  to  the 
closing  and  opening  dates  for  the 
seasonal  closure  of  the  fishery 
conservation  zone  (FCZ)  off  Texas. 
Implementing  rules  at  50  CFR  058.24 
describe  the  Texas  closure  and  specify 
that  these  adjustments  be  made  by  the 
Regional  Director  under  criteria  set  out 
in  that  section. 

Available  information  and  estimates 
indicate  an  early  closure  is  warranted 
and  desirable.  Biological  data  collected 
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by  the  Texas  Parks  and  Wildlife 
Department  on  the  size  of  shrimp 
indicate  an  earlier-than-usual  movement 
of  brown  shrimp  from  the  bays  into  the 
Gulf.  The  regulations  state  that  the 
closure  date  must  be  based  on  a 
prediction  of  when  the  average  size  of 
brown  shrimp  leaving  the  bays  to  enter 
the  Gulf  will  be  80  to  90  mm,  on  the 
strength  of  outgoing  tides  at  that  time, 
and  on  other  ecological  data.  Most 
movement  of  shrimp  from  the  bays  takes 
place  during  periods  of  larger-than- 
average  tidal  duration,  which  this  year 
occurs  May  25  to  29.  It  is  predicted  that 
the  average  size  of  shrimp  entering  the 
Gulf  of  Mexico  will  be  90  mm  on  or 
about  May  23, 1982.  Based  on  this 
information,  the  Regional  Director  has 
determined  that  the  customary  closure 
dates  of  J\me  1  to  July  15  will  be 
changed  to  May  25  to  July  14.  The  State 
of  Texas  will  close  its  waters  during 
these  same  days. 

All  trawling  is  prohibited  between 
May  25  to  July  14  in  the  area  described 
in  §  658.24(a),  except  that  vessels  may 
trawl  for  royal  red  shrimp  beyond  the 
100-fathom  depth  contour.  These  vessels 
need  no  special  permit  or  letter  of 
authorization. 

This  action  is  taken  under  the 
authority  of  50  CFR  658.24.  and  is  takeq 
in  compliance  with  Executive  Order 
12291.  (16  U.S.C.  1801  et  seq.) 

list  of  SubjecU  in  50  CFR  Part  65B 

Fish,  Fisheries.  -     - 

Dated:  May  m  1982. 

Robert  K.  CraweU, 

Deputy  Executive  Director,  National  Marine 
Fisheries  Servics. 


(FK  Doc  BZ-1421S  Piled  S-M-82: 1 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  444 

[Docket  Na  80N-01S7:  DESI 8674] 

Neomycin  Sutfate-SocHum  Propionate 
Otic  Solution;  Termination  of  Stay  of 
Effective  Date  of  a  Final  Rule  Revoldng 
Certification 

agency:  Food  and  Drug  Administration. 
action:  Final  rule;  termination  of  stay. 

summary:  The  Food  and  Drug 

Administration  (FDA)  is  terminating  the 
stay  of  the  effective  date  of  a  final  rule 
revoking  the  provisions  for  the 
certification  of  neomycin  sulfate-sodium 
propionate  otie  solution.  The  basis  for 
the  revocation  was  that  the  drug  product 
lacked  substantial  evidence  of 
effectiveness.  Hie  effective  date  of  the 
final  rule  was  stayed  pending  review  of 
a  hearing  request  which  has  now  been 
withdra%vn. 

EFFECTIVE  DATE:  May  26, 1982. 

FOR  FURTHER  INFORMATION  CONTACR 

Douglas  I.  Ellsworth,  Bureau  of  Drugs 
(HFD-32),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3650. 
SUfVLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  September  19, 1974 
(39  FR  33665).  FDA  published  a  final  rule 
revoking  {  444.442a  (21  CFR  444.442a). 
which  provided  for  the  certification  of 
neomycin  sulfate-sodium  propionate  otic 
solution.  The  basis  for  the  final  rule  was 
that  the  drug  product  lacked  substantial 
evidence  of  effectiveness.  The 
revocation  was  to  take  effect  on 
October  29, 1974,  unless  a  hearing  was 
requested  on  the  revocation.  TTie  final 
rule  stated  that  if  a  hearing  was 
requested,  the  effective  date  would  be 
extended  to  allow  for  review  of  the 
hearing  request 


In  response,  a  hearing  was  requested 

for  the  following  drug  product 

NDA  50-364:  Otobiotic  Otic  Solution 
containing  neomycin  sulfate  and  sodium 
propionate;  Schering  Corp-.  Galloping 
Hill  Rd.,  Kenilworth.  NJ  07033. 

Accordingly,  in  a  notice  published  in. 
the  Federal  Register  of  March  14. 1975 
(40  FR  11870),  as  amended  by  a  notice 
published  November  4. 1980  (45  FR 
73034),  FDA  stayed  the  order  revoking 
the  portion  of  {  444.442a  that  provides 
for  neomycin  sulfate-sodium  propionate 
otic  solution. 

Subsequently,  Schering  Corp. 
reformulated  Otobiotic  Otic  Solution  to 
an  effective  drug  product  containing 
polymyxin  B  sulfate  and  hydrocortisoiie 
(certified  under  21  CFR  448.430). 
received  FDA's  approval  of  the  new 
formulation,  and  withdrew  its  hearing 
request  concerning  the  revocation  of 
§  444.442a. 

Therefore,  under  the  Federal,  Food, 
Drug,  and  Cosmetic  Act  (sees.  502. 507. 
52  Stat  1050-1051  as  amended.  59  Stat 
463  as  amended  (21  U.S.C  352. 357))  and 
under  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10  (formerly  5.1;  see  46  FR  28052; 
May  11. 1961))  and  redelegated  to  the 
Director.  Bureau  of  Drugs  (21  CFTl  5.78). 
notice  is  given  that  the  Septemt>er  19. 

1974  revocation,  the  effective  date  of 
which  was  extended  by  the  March  14, 

1975  notice,  as  amended  by  the 
November  4, 1980  notice,  is  effective 
May  25, 1982.  All  ouUtanding 
certificates  for  neomycin  sulfate-sodium 
propionate  otic  solution  are  revoked  and 
the  regulation  under  which  they  were 
issued  (21  CFR  444.442a]  is  revoked.  No 
new  certificates  will  be  issued. 

(Sees.  502,  507,  52  Stat  1050-1051  as 
amended.  59  Stat.  463  as  «m«>ndgd  (21  U£.C 
352,  357)) 

Dated:  April  18, 1982. 
J.  Richard  Cnmt 

Director,  Bureau  of  Drugs. 

P^  Doc  BZ-IMOZ  nied  S-3«-aK  »U  a^l 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tfie 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMEF4T  OF  AGRICULTURE 

Agricultural  Marketing  Servtc* 

7  CFR  Part  1106 

Milk  In  the  Oklahoma  Metropolitan 
Marketing  Area;  Proposed  Suspension 
of  Certain  Provisions  of  the  Order 

AQENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Proposed  suspension  of  rules. 

summary:  This  notice  invites  written 
comments  on  a  proposal  to  continue  for 
an  additional  month  a  suspension  of 
certain  provisions  of  the  Oldahoma 
Metropolitan  Federal  milk  order.  The 
proposed  suspension,  which  would 
apply  to  June  1982,  would  reduce  the 
amount  of  milk  that  a  supply  plant  must 
ship  to  pool  distributing  plants  in  order 
to  qualify  as  a  pool  plant.  Also,  the 
proposed  action  would  increase  the 
amount  of  milk  that  may  be  moved 
directly  from  farms  to  nonpool  plants  for 
manufacturing  and  still  be  priced  under 
the  order.  The  continuation  of  the  earlier 
suspension  for  April  and  May  was 
requested  by  a  producer  cooperative 
association  because  it  is  anticipated  that 
milk  production  will  continue  to  be 
considerably  in  excess  of  fluid  milk 
sales  in  June. 

date:  Comments  are  due  not  later  than 
June  1, 1982. 

address:  Comments  (two  copies) 
should  be  filed  with  the  Hearing  Clerk, 
Room  1077.  South  Building,  U.S. 
Department  of  Agriculture,  Washington, 
D.C.  20250. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  F.  Groene,  Marketing  SpeciaUst, 
Dairy  Division,  Agricultural  Marketing 
Service,  U.S.  Department  of  Agriculture, 
Washington,  D.C,  20250,  (202)-447-4824. 

•UPPI.EMENTARY  INFORMATION:  This 

proposed  action  has  been  reviewed 
under  USDA  procedures  established  to 
implement  Executive  Order  12291  and 
has  been  classified  "not  significant" 
andi  therefore,  not  a  major  action. 


It  has  been  determined  that  any  need 
for  suspending  certain  provisions  of  the 
order  on  an  emergency  basis  precludes 
following  certain  review  procedures  set 
forth  in  Executive  Order  12291.  Such 
procedures  would  require  that  this 
document  be  submitted  for  review  to  the 
Office  of  Management  and  Budget  at 
least  10  days  prior  to  its  publication  in 
the  Federal  Register.  However,  this 
would  not  permit  the  completion  of  the 
required  suspension  procedures  in  time 
for  the  suspension  to  be  continued  for 
June  1982  deliveries  if  this  is  foimd 
necessary.  The  initial  request  for  this 
action  was  received  on  May  17, 1982. 

It  also  has  been  determined  that  this 
proposed  action  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Such  action  would  lessen  the  regulatory 
impact  of  the  order  on  certain  milk 
handlers  and  would  tend  to  ensure  that 
dairy  farmers  would  continue  to  have 
their  milk  priced  under  the  order  and 
thereby  receive  the  benefits  that  accrue 
from  such  pricing. 

Notice  is  hereby  given  that  pursuant 
to  the  provisions  of  the  Agrictiltural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601  etseq.),  the 
suspension  of  the  following  provisions 
of  the  order  regulating  the  handling  of 
milk  in  the  Oklahoma  Metropolitan 
marketing  area  is  being  considered  for 
the  month  of  June  1982. 

S  1106.7    [Temporarlty  suspended  In  part] 

1.  In  S  1106.7(b),  that  part  of  the 
provisions  that  reads  "until  any  month 
of  such  period  in  which  less  than  20 
percent  of  the  plant  receipts  and 
diverted  milk  specified  previously 
herein  is  transferred  to  plants  described 
in  paragraph  (a)  of  this  section.  A  plant 
not  meeting  such  20  percent  requirement 
in  any  month  of  such  January-August 
period  shall  be  qualified  under  this 
paragraph  in  any  remaining  month  of 
the  year  only  if  transfers  of  fluid  milk 
products  (except  filled  milk)  from  the 
plant  duriing  the  month  to  plant(s) 
described  in  paragraph  (a)  of  this 
section  are  at  least  50  percent  of  the 
plant  receipts  and  diverted  milk 
specified  previously  herein". 

{1106.13    [Temporarily  suspended  In  part] 

2.  In  S  1106.13(e)(1),  that  part  of  the 
provisions  that  reads  ",  subject  to  the 
conditions  of  paragraph  (e)(3)  of  this 
section,  a  total  quantity  of  milk  not  in 
excess  of  total'  and  "received  at  all  pool 


plants  during  the  month.  Diversions  in 
excess  of  such  quantity  shall  not  be 
eligible  under  this  section  and  the 
diverting  cooperative  shall  specify  the 
dairy  farmers  whose  diverted  milk  is  not 
so  eligible.  If  the  cooperative  association 
fails  to  designate  such  persons,  status 
under  this  section  shall  be  forfeited  with 
respect  to  all  milk  diverted  by  such 
cooperative  association". 

3.  In  S  1106.13(e)(2),  that  part  of  the 
provisions  that  reads  ",  subject  to  the 
conditions  of  paragraph  (e)(3)  of  this 
section,"  and  ",  in  a  total  quantity  not  in 
excess  of  the  milk  of  producers  not 
members  of  such  cooperative 
association  received  at  such  pool 
plant(8)  during  the  month.  Milk  diverted 
in  excess  of  such  quantity  shall  not  be 
eligible  under  this  section  and  the 
diverting  handler  shall  specify  the  dairy 
farmers  whose  diverted  milk  is  not  so 
eligible.  If  a  handler  fails  to  designate 
sudi  persons,  status  imder  this  section 
shall  be  forfeited  with  respect  to  all  milk 
diverted  by  such  handler". 

4.  In  S  1106.13,  paragraph  (e)(3). 
■All  persons  who  desire  to  submit 

written  data,  views,  or  arguments  in 
connection  with  the  proposed 
suspension  should  file  two  copies  of 
such  material  with  the  Hearing  Clerk. 
Room  1077,  South  Building,  United 
States  Department  of  Agriculttire, 
Washington,  D.C.  2025a  not  later  than 
June  2, 1982.  The  period  for  filing 
comments  is  limited  to  7  days  because  a 
longer  period  would  not  permit  the 
completion  of  the  required  suspension 
procedures  in  time  for  the  suspension  to 
be  made  effective  for  the  month  of  June 
1982. 

The  comments  that  are  sent  will  be 
available  for  public  inspection  at  the 
office  of  the  Hearing  Clerk  during 
regular  business  hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  suspension  would 
continue  for  the  month  of  June  an 
identical  suspension  that  was  effective 
for  April  and  May  1982.  Under  the 
proposed  suspension,  the  amount  of 
milk  that  supply  plants  must  ship  to  pool 
distributing  plants  to  attain  pool  plant 
status  would  be  reduced  in  that  only  one 
shipment  to  a  pool  distributing  plant 
would  be  needed  to  pool  a  supply  plant. 
Also,  the  proposed  action  would 
increase  the  amount  of  milk  that  may  be 
moved  directly  from  farms  to  nonpool 
manufacturing  plants  and  still  be  priced 
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under  the  order.  Without  the  suspension, 
diversions  would  be  limited  to 
producers  who  deliver  not  less  than  15 
percent  of  their  producer  milk  to  pool 
plants.  In  addition,  diversions  to 
nonpool  plants  by  proprietary  handlers 
and  cooperatives  could  not  exceed  the 
quantity  of  producer  milk  received  at 
pool  plants. 

A  continuation  of  the  suspension  was 
requested  by  a  cooperative  association 
that  represents  producers  who  supply 
the  market  The  cooperative  indicated 
that  the  same  imbalance  between  fluid 
requirements  and  production  that 
existed  in  April  and  May  is  expected  to 
continue  in  June.  The  cooperative  stated 
that,  although  milk  production  appears 
to  have  reached  its  peak,  there  appears 
to  be  no  indication  of  a  decrease  in 
production.  ConsequenUy,  the 
cooperative  anticipates  that  milk 
production  will  hold  close  to  present 
levels  well  into  June  while  fluid  milk 
sales  in  June  are  expected  to  be  below 
April  and  May  levels  due  to  schools 
being  closed.  Thus,  the  cooperative 
anticipates  that  greater  than  normal 
quantities  of  milk  will  have  to  be  moved 
to  manufacturing  outlets  for  surplus 
disposal.  In  the  absence  of  a 
continuation  of  the  current  suspension 
for  the  month  of  June,  the  cooperative 
contends  that  it  would  be  necessary  to 
make  costly  and  inefficient  movements 
of  milk  solely  for  the  purpose  of  pooling 
the  milk  of  dairy  farmers  who  have 
regulariy  supplied  the  fluid  milk  needs 
of  the  market 

List  of  Subjects  in  7  CFR  Part  1106 

Milk  marketing  orders,  Milk.  Dairy 
products. 

SigDod  at  Washington,  D.C  on:  May  2a 
19B2. 

WIBUm  T.  Manky. 

Deputy  Administrator,  Marketing  Program 
Operationa. 

(FR  Doe.  n-14ai  PIM  5-a*-tt  ft4f  Mil 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  172  and  189 

[DoclMtNa.S1N-02«2] 

CInnamyl  Anthranlate;  Proposed 
ProNt)Won  of  Use  m  Human  Food 

AQCNCy:  Food  and  Drug  Administration. 
action:  Proposed  rule. 


:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
prohibit  the  use  of  cinnamyl 
anthranila,tp  in  human  food.  The 


proposal  is  based  on  a  National  Cancer 
Institute  [NCI)  study  indicating  that 
ingestion  of  dimamyl  anthranilate 
causes  cancer  in  mice.  The  proposal 
would  remove  cinnamyl  anthranilate 
from  the  list  of  food  additives  for  direct 
addition  to  food  for  human  consimiption 
and  would  Ust  cinnamyl  anthranilate  as 
a  substance  prohibited  from  use  in  food. 
DATE:  Comments  by  July  26, 1962. 
ADDRESS:  Written  conmients  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62.  5600  Fishers  Lane,  Rockville.  MD 
20657. 

FOR  FURTHER  INFORMATION  CONTACR 

Doima  A.  Dennis,  Bureau  of  Foods 
(HFF-335),  Food  and  Drug 
Administration,  200  C  St.  SW.. 
Washington.  D.C.  20204.  202-472-4750. 
SUPPLEMENTARY  INFORMATION: 
Cinnamyl  anthranilate  (Ci«HuNOi,  CAS 
Reg.  No.  87-29-6)  is  the  ester  of 
cinnamyl  alcohol  and  anthranilic  add.  It 
has  been  used  since  the  1940's  in  food 
and  cosmetics  as  a  component  of 
imitation  grape  or  cherry  flavors  and  as 
a  fragrance  ingredient  In  1977,  the  U.S. 
International  Trade  Commission  (Ref.  1] 
reported  that  the  total  U.S.  sales  of 
cinnamyl  anthranilate  in  1976  for  use  as 
a  flavoring  and  as  a  fragrance  ingredient 
was  2,000  pounds.  In  1973,  the  National 
Academy  of  Sciences/National 
Research  Council  (NAS/NRC)  (Ref.  2) 
reported  that  in  1970  approximately  700 
pounds  of  cinnamyl  anthranilate  were 
used  for  flavoring  food.  The  use  of 
cinnamyl  anthranilate  in  various  food 
categories  was  reported  by  (1)  the  1970 
NAS/NRC  survey  (published  in  1973) 
(Ref.  3)  and  (2)  Hall  and  Oser  (Ref.  4)  as 
follows: 
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Cinnamyl  anthranilate  is  listed  as  a 
direct  food  additive  in  {  172.515 
Synthetic  flavoring  aubstancea  and 
adjuvants  (21  CFR  172.515).  This 
regulation  was  published  in  the  Federal 
Rej^tar  of  October  27, 1964  (29  FR 
14825)  as  21  CFR  121.1164.  In  addition,  in 
1965.  the  Flavor  Extract  Manufacturers 
Association  (FEMA)^ublished  a  list  of 
flavoring  ingredients  (Ref.  4),  including 


cinnamyl  anthranilate,  that  it  considered 
to  be  generally  recognized  as  safe  for 
addition  to  food  for  human  consumption. 
This  list  was  based  on  two  preliminary 
lists  published  by  FEMA  in  1960  and 
1961. 

The  evidence  used  in  19^  to  support 
the  safe  use  of  cinnamyl  anthranilate  in 
food  included  its  previous  history  of  use 
in  food,  the  presence  of  other  ciimamyl 
and  anthranilate  derivatives  naturally  in 
food  and  in  natural  substances  used  to 
flavor  food,  and  some  toxicological  data, 
primarily  acute  toxicity  data,  to  support 
the  safety  of  some  of  these  derivatives. 

Recent  studies  on  cinnamyl 
anthranilate  include  a  study  by  Stoner 
et  al.  (ReL  5)  reporting  that 
intraperitoneal  administration  of 
ciimamyl  anthranilate  produced  primary 
lung  tumors  in  a  24-week  mouse 
pulmonary  tumor  response  system. 
Following  publication  of  this  study, 
several  short-term  studies  were 
perf'ormed  in  which  cinnamyl 
anthranilate  exhibited  (1)  low  acute 
toxicity  (its  LDw  in  rats  was  greater  than 
5  g/kg  body  weight)  (Ref.  8);  (2)  no 
mutagenicity  in  a  bacterial  assay  (Ref. 
7);  and  (3)  no  teratogenicity  in  a  chicken 
embryo  assay  (Ref.  8).  Cinnamyl 
anthranilate  was  selected  for  testing 
under  the  National  Cancer  Institute's 
Carcinogenesis  Testing  Program 
because  of  its  use  as  a  direct  food 
additive  and  because  of  the  results  of 
the  Stoner  study.  The  National  Institutes 
of  Health  issued  a  notice  in  the  Fedaral 
Register  of  December  3a  1980  (45  FR 
85832),  announcing  completion  of  the 
study  and  the  public  availability  of  the 
NCI  bioassay  rep>ort  for  cinnamyl 
anthranilate. 

In  the  NCI  report  "Bioassay  of 
Cinnamyl  Anthranilate  for  Possible 
Carcinogenicity"  (Ref.  9),  the  results  of 
this  bioassay  were  summarized  as 
follows: 

A  bioassay  of  cinnamyl  andiranilats  (■ 
synthetic  flavoring  agent)  for  poasiblc 
carcinogenicity  was  conducted  by 
administering  the  teat  chemical  in  feed  to 
F344  raU  and  BdC3Pl  mice. 

Groups  of  50  rats  and  SO  mice  of  each  sex 
were  fed  the  test  chemical  in  dieta  containing 
15,000  or  30,000  ppm  for  103  weeks  and  then 
observed  for  an  additional  2  or  3  weeks. 
Controls  consisted  of  groups  of  50  untreated 
rats  and  50  untreated  mice  of  each  sex.  All 
surviving  animals  were  killed  and  necroptied 
at  105  to  107  weeks. 

Mean  l>ody  weights  of  the  dosed  i^ale  and 
female  rats  and  mice  were  lower  than  those 
of  the  corresponding  controls  throughout  the 
bioassay  and  weight  decrements  were  dose 
related.  Mortality  in  rats  or  mice  of  either  sex 
was  not  affected  by  administration  of  the  test 
cbemicaL 

In  male  rats,  adenocarcinomas  or 
adenomas  of  the  renal  cortex  and  acinar-ceU 


22546 


Federal  Register  /  Vol.  47.  No.  101  /  Tuesday.  May  25.  1982  /  Proposed  Rulea 


carcinomas  or  adenomas  of  the  pancreas 
were  found  in  low  incidences  in  dosed  rats 
but  not  in  control  rats.  In  direct  comparisons 
with  matched  control  groups,  the  incidences 
of  these  tumors  were  not  significantly 
increased:  however,  because  these  tumors 
rarely  occur  spontaneously  in  aging  F344  rats, 
they  were  considered  to  be  related  to 
compound  administration.  Similar  pancreatic 
or  renal  tumors  have  not  been  detected 
among  634  historical-control  male  F344  rats  at 
the  same  laboratory. 

In  the  female  rats,  no  tumors  occurred  at 
incidences  that  could  be  clearly  related  to 
administration  of  the  test  chemical. 

In  both  male  and  female  mice,  the 
incidences  of  hepatocellular  carcinomas  or 
adenomas  were  dose  related  (P  less  than 
0.001)  and  significant  (P  less  than  or  equal  to 
0.001]  in  direct  comparisons  of  dosed  and 
control  groups. 

It  was  concluded  that  under  the  conditions 
of  this  bioassay  ciimamyl  anthranilate  was 
carcinogenic  for  male  and  female  B6C3F1 
mice,  inducing  increased  incidences  of 
hepatocellular  carcinomas  or  adenomas.  The 
test  chemical  was  also  carcinogenic  for  male 
F344  rats,  inducing  low  incidences  of  acinar- 
cell  carcinomas  or  adenomas  of  the  pancreas 
and  adenocarcinomas  or  adenomas  of  the 
renal  cortex.  Cinnamyl  anthranilate  was  not 
carcinogenic  for  female  F344  rats. 

A  copy  of  the  National  Cancer 
Institute's  report,  along  with  other 
information  referenced  in  this  document, 
has  been  placed  on  public  display  in  the 
Dockets  Management  Branch  (address 
above)  and  may  be  seen  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

The  FDA  Bureau  of  Foods'  Cancer 
Assessment  Committee  (CAC)  reviewed 
the  reported  NCI  studies  on  the  possible 
carcinogenicity  of  cinnamyl  anthranilate 
in  rats  and  mice.  In  its  report  (Ref.  10). 
the  CAC  notes  that,  in  the  mouse  study, 
cinnamyl  anthranilate  induced  a 
significant  increase  in  the  incidence  of 
hepatocellular  adenomas  and 
carcinomas  in  both  the  male  and  female. 
The  CAC  concludes  that  these  data, 
together  with  the  presence  of  liver 
hyperplastic  lesions  in  treated  but  not 
control  animals,  the  shorter  latency 
period  for  the  onset  of  liver  txunors  in 
the  treated  groups,  and  the  higher 
degree  of  malignancy  of  the  tumors  in 
treated  groups,  provide  a  convincing 
case  for  the  carcinogenicity  of  cinnamyl 
anthranilate  in  mice. 

The  CAC  notes,  however,  that  in  the 
rat  study,  there  were  no  statistically 
signiflcant  increases  in  tumor  incidence 
in  treated  groups  compared  to  the 
controls.  The  CAC  further  notes  that,  in 
the  high  dose  group,  small  increases 
occtirred  in  the  number  of  males  bearing 
tumors  at  sites  infrequently  displaying 
spontaneous  neoplastic  lesions.  The 


CAC  considers  that  the  presence  of 
these  timiors  may  be  associated  with 
compound  treatment,  but  that  the 
evidence  is  suggestive  rather  than 
conclusive. 

As  a  result  of  this  evaluation  of  the 
NCI  study,  the  agency  has  concluded 
that  cinnamyl  anthranilate  is 
carcinogenic  to  male  and  female  B6C3F1 
mice  because  it  induces  ademonas  and 
carcinomas  of  the  liver.  The  agency  also 
has  concluded  that  the  small  increases 
in  the  incidence  of  tumors  of  the  kidney 
and  pancreas  in  male  F344  rats  may  also 
be  related  to  treatment  by  ciimamyl 
anthranilate,  but  that  conclusive 
evidence  of  this  association  is  currently 
lacking. 

Section  402(a)(2)(C)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  342(a)(2](C])  defmes  a  food  as 
adulterated  "if  it  is,  or  it  bears  or 
contains,  any  food  additive  which  is 
imsafe  within  the  meaning  of  section 
409."  Section  409(a)  of  the  act  (21  U.S.C. 
348(a))  states  that  a  food  additive  shall 
be  deemed  to  be  unsafe  unless  "there  is 
in  effect,  and  it  and  its  use  or  intended 
use  jBre  in  conformity  with,  a  regulation 
issued  imder  this  section  prescribing  the 
conditions  under  which  such  additive 
may  be  safely  used."  In  addition,  section 
409(c)(3)(A)  of  the  act  states  that  "no 
additive  shall  be  deemed  to  be  safe  if  it 
is  found  to  induce  cancer  when  ingested 
by  man  or  animal,  or  if  it  is  found,  after 
tests  which  are  appropriate  for  the 
evaluation  of  the  safety  of  food 
additives,  to  induce  cancer  in  man  or 
animal  *  *  *."  On  the  basis  of  its 
analysis  of  the  NCI  report,  FDA  has 
concluded  that  cinnamyl  anthranilate  is 
a  carcinogen  when  ingested  by  test 
animals.  Therefore,  the  agency  has 
concluded  that  cinnamyl  anthranilate 
connot  be  approved  as  a  food  additive. 
Accordingly,  under  section  409  of  the 
act,  the  agency  is  proposing  to  remove 
the  listing  of  cinnamyl  anthranilate  in 
S  172.515  and  is  proposing  a  new 
regulation  for  cinnamyl  anthranilate  in 
Part  189  (21  CFR  Part  189).  Under  this 
proposal,  the  addition  of  cinnamyl 
anthranilate  to  food  would  cause  the 
food  to  be  adulterated  within  the 
meaning  of  section  402(a)  of  the  act  and 
would  subject  the  food  to  regulatory 
action.  The  agency  expects  to  issue  the 
appropriate  fmal  rule  at  the  earliest 
possible  date  following  the  close  of  the 
comment  period. 

The  agency  concludes,  however,  that 
the  protection  of  the  public  health  does 
not  require  the  recall  of  food  (including 
intermediates)  containing  cinnamyl 
anthranilate  from  the  market,  or  the 


destruction  of  food  to  which  the 
substance  has  already  been  added.  The 
agency  has  calculated  an  upper  limit 
estimate  of  the  risk  presented  by  himian 
ingestion  of  ciimamyl  anthranilate  at 
current  levels  of  use.  The  agency  utilized 
a  linear  proportional  model,  using  the 
upper  99  percent  confidence  interval  of 
the  observed  tumor  incidence,  as 
described  in  FDA's  March  20, 1979 
proposal,  "Chemical  Compounds  in 
Food-Producing  Animals"  (44  FR  17070). 
According  to  this  assessment,  the  upper 
limit  of  lifetime  risk  of  cancer  from 
ingestion  of  cinnamyl  anthranilate  at  its 
previously  reported  levels  of  use  is  less 
than  1  in  a  million. 

There  are  no  fixed  criteria  for 
deciding  whether  to  recall  a  product; 
each  case  must  be  judged  on  its  own 
facts.  The  estimated  risk  cinnamyl 
anthranilate  is  low.  Therefore,  the 
agency  believes  that  it  is  appropriate  to 
permit  the  depletion  of  stocks  of  food 
products  (including  intermediates) 
containing  cinnamyl  anthranilate  that 
were  manufactured  before  the  effective 
date  of  the  final  regulation. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  proposed  action  and  has  concluded 
that  the  action  will  not  have  a 
signiffcant  impact  on  the  human 
environment.  Therefore,  an 
environmental  impact  statement  is  not 
required.  The  agency's  findings  of  no 
significant  impact  and  its  environmental 
assessment  may  be  seen  in  the  Dockets 
Management  Branch  (address  above), 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

In  accordance  with  the  Regulatory 
FlexibUity  Act  (Pub.  L  96-354),  FDA  has 
considered  the  effect  that  this  regulation 
would  have  on  small  entities,  including 
small  businesses.  The  agency  has 
determined  that,  although  the  proposed 
regulation  would  remove  an  approved 
additive  from  food,  the  effect  of  this 
action  on  small  entities  will  be  minimal. 
Only  small  amounts  of  cinnamyl 
anthranilate  are  currenUy  used  in  food, 
and  reformulation  costs  would  be 
minimal  because  substitute  ingredients 
are  readily  available.  In  addition,  the 
agency  has  proposed  no  recall  or 
destruction  of  products  containing 
cinnamyl  anthranilate  that  were 
manufactured  before  the  effective  date 
of  the  ffnal  regulation.  The  agency 
certifies  that  tiie  publication  of  this 
proposal  will  not  have  a  signiffcant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

A  decision  or  what,  if  any,  regulatory 
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action  should  be  taken  on  the  use  of 
cinnamyl  anthranilate  as  an  ingredient 
of  drug  and  cosmetic  products  is  being 
deferred  until  completion  of  the 
evaluation  of  skin  penetration  studies 
conducted  by  FDA  and  consideration  of 
the  total  exposure  to  cinnamyl 
anthranilate  from  its  use  in  these 
products. 
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(1960).  Memorandum  of  meeting,  "Cinnamyl 
anthranilate." 


list  of  Subjecte  in  21 CFR 

Part  172 

Food  additives;  Food  preservadves; 
Spices  and  flavorings. 

Part  189 

Food  ingredients. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (Sees.  201(8), 
402,  409,  701(a),  52  StaL  1055,  72  Stat. 
1784-1788  as  amended  (21  U.S.C.  321(s), 
342,  348. 371(a]))  and  under  auUiority 
delegated  to  the  Commissioner  of  Food 
and  Drugs  (21  CFR  5.10  (formerly  5.1;  see 
46  FR  26052:  May  11, 1981)).  it  is 
proposed  that  Parts  172  and  189  be 
amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMUTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN  CONSUMPTION 

(172.515    [Amended] 

1.  Fart  172  is  amended  in  9  172.515 
Synthetic  flavoring  substances  and 
adjuvants  by  removing  the  entry  for 
"cinnamyl  anthranilate". 

PART  189-SUBSTANCES 
PROHIBITED  FROM  USE  IN  HUMAN 
FOOD 

2.  Part  189  is  amended  by  adding  new 
S  189. 113  to  read  as  follows: 

giM.113    Cinnamyl  anttiranilate. 

(a)  The  food  additive  cinnamyl 
anthranilate  (C„H.JVIOfc  CAS  Reg.  No. 
87-29-6)  is  the  ester  of  ciimamyl  alcohol 
and  anthranilate  acid.  Cinnamyl 
anthranilate  is  a  synthetic  chemical  that 
has  not  been  identiHed  in  natural 
products  at  levels  detectable  by 
available  methodology.  It  has  been  used 
as  a  flavoring  agent  in  food. 

(b)  Food  containing  any  added 
cinnamyl  anthranilate  is  deemed  to  be 
adulterated  in  violation  of  the  act  based 
upon  an  order  published  in  the  Federal 
Register  of  (insert  date  and  reference  for 
publication  of  the  final  rule). 

Interested  persons  may,  on  or  before 
July  26, 1982  submit  to  the  Dockets 
Management  Branch  (address  above), 
%vritten  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  writh  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  pjn., 
Monday  through  Friday. 

Dated:  April  13, 1962. 
Arthur  Hull  Hayes,  Jr.. 

Commissioner  of  Food  and  Drugs. 

(FR  Doc  8»-14iat  FUad  k-M-SK  8:a  wbJ 
MLUNQ  coos  4MS-0V-H 


21  CFR  Part  452 

(Docket  Na  79N-0459] 

Erythromycin  Estotote:  Wtttidrawal  of 
Proposal  to  Revoke  Provisions  for 
Certification  of  Tablets  and  Capwtes; 
Response  to  Petition;  l.at)eang 

aoency:  Food  and  Drug  Administration. 
action:  Withdrawal  of  proposed  rule. 

summary:  The  Commissioner  of  Food 
and  Drugs  announces  that  he  has 
completed  his  review  of  the 
administrative  record  concerning  the 
safety  of  erythromycin  estolate.  The 
Commissioner  concludes  that  the  drug  is 
safe  in  that  the  risks  of  hepa  to  toxicity 
do  not  outweight  its  therapeutic 
benefits.  Accordingly,  the  Commissioner 
withdraws  a  proposal  to  revoke 
provisions  for  certification  of  adult 
dosage  forms  of  erythromycin  estolate 
and  in  a  related  document  published 
elsewhere  in  this  issue  sets  forth  the 
labeling  changes.  In  addition,  the 
Commissioner  denies  a  petition 
requesting  that  all  dosage  forms  of 
erythromycin  estolate  be  removed  from 
the  market 

DATES:  Withdrawal  of  the  proposal  to 
revoke  provisions  for  certification  is 
effective  May  25, 1982. 

ADDRESS:  The  transcript  of  the  public 
hearing  before  the  advisory  committee, 
evidence  and  comments  submitted,  and 
all  other  documents  listed  in  this  notice 
may  be  seen  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857,  firom 
9  a.m.  to  4  p.m.,  Monday  through  Friday. 
FOR  FURTHER  INRMIMATION  CONTACT 
Suzanne  O'Shea.  Bureau  of  Drugs  (HFD- 
32),  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20657,  301- 
443-3650. 

SUPPLEMENTARY  INFORMATKM:  This 
notice  withdraws  the  proposal  of  the 
Director  of  the  Bureau  of  Drugs  to 
revoke  provisions  for  certification  of 
adult  dosage  forms  of  erythromycin 
estolate  (tablets— 21  CFR  452.115a, 
capsules— 21  CFR  452.115b).  The  basis 
of  the  proposal  was  that  erythromycin 
estolate  is  unsafe  because  of  the  risks  of 
hepatotoxicity  (adverse  liver  efiects) 
associated  with  its  use,  particularly  in 
light  of  the  availabihty  of  other 
erythromycins  indicated  for  the  same 
conditions  which  do  not  cause 
hepatotoxicity.  The  proposal  described 
new  evidence  suggesting  that  the 
estolate  may  be  less  bioavailable  than 
other  erythromycins.  In  addition,  the 
proposal  asserted  that  there  are  no  other 
significant  therapeutic  benefits  peculiar 
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to  the  estolate  which  would  justify  its 
continued  certification.  Thus,  the 
proposal  asserted  that  the  risks  of  the 
drug  had  been  tentatively  found  to 
outweigh  its  benefits.  The  effect  of  the 
Director's  proposal  if  finalized,  would 
have  been  removal  of  adult  forms  of 
erythromycin  estolate  from  the  market 

This  notice  also  denies  a  petition 
submitted  by  Health  Research  Groi4> 
(HRG),  a  consumer-oriented 
organization  interested  in  the  regulation 
of  drugs.  Using  a  rationale  similar  to  the 
Director's,  the  petitioner  requested  that 
all  dosage  forms  of  erythromycin 
estolate  be  removed  from  the  market 
This  request  included  the  pediatric 
dosage  forms:  oral  suspension,  pediatric 
drops,  and  chewable  tablets. 

llie  Commissioner  has  reviewed  data 
submitted  by  the  manufacturers  of 
erythromycin  estolate,  HRG,  and  the 
Bureau  of  Drugs  (Bureau).  He  has 
reviewed  the  presentations  made  at  a 
public  hearing  before  the  Ad  Hoc 
Advisory  Committee  on  Erythromycin 
Estolate  (Committee).  In  addition,  the 
Commissioner  has  considered  the  7d3 
comments  that  wen  submitted  on  the 
proposal. 

Tlie  Conunittee  foimd  that  for  adult 
and  pediatric  dosage  forms  of 
erythromycin  estolate,  the  risks  do  not 
outweigh  the  benefits.  The 
Commissioner  accepts  the  Committee's 
recommendations  which  state  that  both 
adult  and  pediatric  dosage  forms  of  the 
estolate  have  a  favorable  risk/benefit 
ratio.  Specifically,  he  concludes  that  the 
estolate  is  associated  with  a  higher 
incidence  of  hepatotoxicity  than  other 
erythromycins,  but  this  risk  is  offset  by 
more  reliable  initial  absorption,  which 
may  be  important  in  serious  infections, 
and  by  lack  of  significant  effect  of  food 
on  absorption. 

I.  Introduction 

A.  The  Drug 

Erythromydns  belong  to  the 
macrolide  group  of  antibiotics.  They  are 
alternative  therapy  for  certain  treatment 
and  prophylaxis  of  diseases  in  patients 
allergic  to  penicillin.  Erythromycins  are 
also  used  in  the  treatment  of 
Legionnaire's  disease,  pertussis, 
diptheria,  intestinal  amebiasis,  primary 
syphilis,  upper  and  lower  respintory 
tract  infections,  skin  and  soft  tissue 
infections  caused  by  susceptible 
organisms. 

There  are  four  types  of  erythromycin 
in  solid  dosage  form  currently  available: 
erythromycin  base,  erythromycin  ethyl 
succinate,  erythromycin  stearate,  and 
erythromycin  estolate.  Erythromycin 
base,  the  original  erythromycin 
fomralatioD,  was  discovered  in  1952. 


Gastric  acidity  has  an  inactivating  effect 
on  erythromycin  base.  Many 
erythromycin  base  products  are, 
therefore,  coated  to  help  prevent 
inactivation.  The  stearate  salt  and  the 
ethyl  succinate  ester  of  erythromycin 
were  developed  a  few  years  later,  in  an 
attempt  to  overcome  the  problem  of 
absorption  associated  with  the  base. 

Erythromycin  estolate  was  formulated 
in  the  late  igso's  in  an  attempt  to 
provide  a  form  of  erythromycin  that 
would  be  more  reliably  absorbed  than 
the  base,  stearate,  or  ethyl  succinate.  It 
is  the  lauryl  sulfate  salt  of  the  propionyl 
ester  of  erythromycin  base.  Because  of 
acid  stability,  it  is  not  inactivated  by 
gastric  juices.  After  oral  administration, 
erythromycin  estolate  is  in  the  blood  as 
free  erythromycin  base  and  as  propionyl 
erythromycin  ester.  The  propionyl  ester 
hydrolyzes  to  the  free  base  form  of 
erythromycin. 

Dista  Ftoducts  Cc  Division  of  Eli 
Lilly  &  Cc  P.O.  Box  1407,  Indianapolis. 
IN  46206  (Lilly)  is  the  major  producer  of 
erythromycin  estolate.  The  antibiotic 
forms  (applications)  for  Lilly's  adult 
dosage  forms  cinrently  marketed  tablets 
and  capsules  are  numbered  61-896;  500 
mg  tablets,  and  61-697;  125  mg  and  250 
mg  capsules.  The  trade  name  for  its 
erythromycin  estolaje  products  is 
Ilosone.  Most  of  the  studies  presented 
and  reviewed  were  conducted  with 
Ilosone.  This  notice  refers  to 
erythromsrdn  estolate  rather  than 
Ilosone,  however,  because  the  data 
pertain  to  all  brands  of  estolate. 

Erythromycin  estolate  capsules  (250 
mg)  are  also  currently  marketed  by 
Danbury  Pharmacal  Inc.,  131  West  St, 
P.O.  Box  296,  Danbury,  CT  06810,  under 
antibiotic  form  62-087. 

Since  the  hearing  before  the 
Committee,  FDA  has  approved  the 
applications  of  two  additional 
manufacturers: 

1.  62-162;  125  mg  and  250  mg  capsules, 
Barr  Laboratories,  Inc..  285  Livingston 
St.,  Northvale.  NJ  07847. 

2.  62-237;  250  mg  capsules,  Zenith 
Laboratories,  140  LeGrand  Ave., 
Northvale.  ^q  07647. 

B.  Regulatory  History 

Erythromycin  estolate  was  first 
approved  for  marketing  in  1958.  It  was 
one  of  the  drugs  reviewed  in  the  Drug 
Efficacy  Study.  In  the  Federal  Registar 
of  August  2a  1970  (35  FR  13803). 
October  14. 1971  (36  FR  19968),  and 
September  17, 1976  (41  FR  40208),  the 
agency  classified  the  drug  as  effective  in 
the  treatment  of  various  infections. 

The  hepatic  potential  of  the  estolate 
has  been  of  concern  to  the  agency  for 
many  years.  The  first  report  of 
hepatotoxicity  associated  with  the 


estolate  was  published  in  1961.  In  1962, 
the  package  insert  was  revised  to  add 
information  about  the  recognized 
hepatotoxicity  with  the  estolate.  llie 
firm  sent  two  "Dear  Doctor"  letters  to 
health  professionals  concerning  the 
hepatotoxicity  of  the  estolate— one  in 
1961,  the  second  in  1963. 

1.  The  1973  action.  In  April  1973,  HRG 
submitted  a  petition  requesting  that  all 
dosage  forms  of  erythromycin  estolate 
be  withdrawn  ft^m  the  market.  TTie 
petition  stated  that  the  estolate  causes 
serious  hepatic  effects  not  caused  by 
other  erythromycins  without  conferring 
any  offsetting  advantage. 

In  May  1973,  FDA's  Anti-Infective 
Advisory  Committee  met  to  discuss  the 
safety  and  effectiveness  of  erythromycin 
estolate.  The  Committee  found  that 
hepatotoxicity  was  associated  only  with 
the  estolate,  not  the  other  forms  of 
erythromycin.  It  found,  however,  that 
when  given  in  lower  doses,  the  estolate 
was  an  effective  as  other  erythromycins 
for  streptococcal  infections  and  primary 
syphilis  (Refs.  12. 13.  and  71).  The 
Committee  rejected  the  sore  throat  study 
submitted  by  HRG  in  which  the  estolate, 
stearate,  and  ethyl  succinate  were 
equally  effective  because  no 
microbiological  confirmation  of  etiology 
was  made  (ReL  128). 

Thus,  the  Committee  concluded  that 
the  estolate's  higher  blood  levels  had 
been  correlated  with  greater 
effectiveness,  and  that  the  estolate's 
risk/benefit  ratio  was  favorable.  The 
Committee  also  concluded  that  children 
appear  to  be  immune  to  estolate 
toxicity.  It  recommended  to  FDA  that 
the  safety  of  adult  dosage  forms  of 
erythromycin  estolate  did  not  warrant  - 
removing  them  from  the  market  but  also 
recommended  that  the  hepatotoxicity 
warning  be  strenghtened  in  the  estolate 
labeling.  The  Commissioner  accpeted 
the  Committee's  findings  and,  as  a 
consequence,  the  package  insert  for 
erythromycin  estolate  was  revised 
again,  this  time  to  include  a  boxed 
warning  of  its  hepatotoxic  potential 

2.  The  1979  Action.  In  1978,  the  Bureau 
obtained  new  data  indicating  that  the 
blood  levels  of  bee  erythromycin  base 
may  be  actually  lower  than  for  the 
estolate  than  for  other  erythromycins.  In 
addition,  upon  review  of  FDA's  file  of 
nationwide  spontaneously  reported 
adverse  drug  reactions  (ADR  reports),  it 
appeared  that  of  the  reports  of 
hepatotoxicity  due  to  some  oral 
erythromycin  product,  93  percent  had 
hepatotoxicity  associated  with  the 
estolate,  a  proportion  much  greater  than 
the  estolate's  market  share.  Further,  the 
Bureau  knew  of  no  studies  indicating 
that  the  estolate  is  clinically  more 
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effective  than  other  erythromydni. 
Thus,  it  appears  that  the  greater 
hepafoxidty  of  erythromycin  estolate 
wag  not  counterbalanced  by  greater 
bioavailability  of  clinical  efiPectiveness, 
and  on  a  beneflt/risk  basis  the  estolate 
was  less  safe  than  other  forms  of 
erythromycin. 

By  letter  of  August  29, 1979,  the 
agency  requested  that  Lilly  voluntarily 
remove  all  dosage  forms  of  the  drug 
from  the  market.  The  agency  made  the 
same  request  of  Danbury  by  letter  dated 
September  10, 1979.  In  response  to  the 
letters.  Lilly  asserted  that  erythromycin 
estolatge  is  safe  and  effective,  and 
declined  to  voluntarily  withdraw  the 
products  from  the  market.  Danbury 
responded  that  the  estolate  is  safe  and 
effective,  but  stated  that  if  the  estolate 
were  demonstrated  to  be  imsafe,  it 
would  voluntarily  withdrew  it  from  the 
market. 

On  August  30. 1979.  HRG  submitted  a 
second  petition  requesting  the 
withdrawal  from  the  market  of  all 
dosage  forms  of  erythromycin  estolate. 
Again,  the  basis  of  the  petition  was  that 
the  estolate  causes  hepatic  reactions  not 
caused  by  other  erythromycins,  and  that 
there  is  no  offsetting  advantage  to  the 
estolate. 

In  the  Federal  Register  of  December  4, 
1979  (44  FR  69670),  the  Director  of  the 
Bureau  of  Drugs  proposed  to  revoke  the 
provisions  for  certification  of  adult  . 
dosage  forms  of  erythromycin  estolate, 
stating  that  the  dnig  appears  to  cause 
significantly  more  hepatic  reactions,  is 
less  bioavailable,  and  is  clinically  no 
more  effective  than  other  erythromycins. 
The  notice  stated  that  comments  would 
be  accepted  until  January  3, 1980. 

The  pediatric  dosage  forms  (chewable 
tablets,  pediatric  drops,  and  oral 
suspensions)  were  not  included  in  the 
proposal.  From  the  data  available  it 
appeared  that  the  prevalence  of  hepatic 
reactions  In  young  children  is  much  less 
than  in  adults.  Further,  it  was  not  clear 
that  the  number  of  hepatic  reactions  in 
relation  to  usage  in  young  children  was 
different  for  the  different  salts  and 
esters  of  erythromyciiL 

The  December  4. 1979  proposal  stated 
that  interested  persons  could  submit  a 
request  for  an  informal  conference  on 
the  proposed  revocation.  The  agency 
received  one  request  for  an  informal 
conference  and  two  requests  for  an 
extension  of  the  comment  period.  In  the 
Federal  Register  of  January  4, 1980  (45 
FR  1085),  the  Director  announced  that 
because  of  the  controversial  nature  of 
the  proposal,  he  would  grant  the  request 
for  an  informal  conference.  The 
comment  period  was  extended  to 
February  4, 1980. 


The  informal  conference  was  held  on 
January  18. 1980.  At  the  conference, 
presentations  were  made  by  Lilly,  Barr 
Laboratories,  and  two  individuals.  A 
transcript  of  the  conference  may  be  seen 
at  the  Dockets  Management  Branch 
under  docket  number  79N-0459. 

C.  The  Ad  Hoc  Committee  on 
Erythromycin  Estolate 

In  order  to  assure  that  the  factors 
determining  the  risks  and  benefits  of 
erythromycin  estolate  were  as  fully 
developed  as  possible  before  a  final 
determination  was  made,  the  agency 
decided  to  submit  the  substantive  issues 
to  an  independent  scientific  review  by 
an  advisory  committee.  Because  the 
charter  of  the  appropriate  standing 
advisory  committee  has  expired,  the 
Commissioner  chartered,  in  the  Federal 
Register  of  June  10, 1980  (45  FR  39340), 
the  Ad  Hoc  Advisory  Conunittee  on 
Erythromycin  Estolate  (Committee)  to 
review  information  pertaining  to  adult 
and  pediatric  dosage  forms  of 
erythromycin  estolate  and  to  advise  the 
agency  on  the  determination  of  the 
benefit/risk  ratio  of  all  dosage  forms. 

In  a  notice  published  in  the  Federal 
Register  of  February  27, 1981  (46  FR 
14355),  the  Commissioner  aimounced 
that  a  public  hearing  before  the  Ad  Hoc 
Committee  would  be  held  on  April  16- 
17, 1981,  The  Commissioner  asked 
manufacturers,  the  Bureau  of  Drugs,  and 
other  interested  persons  to  make  written 
submissions  of  data  for  consideration  by 
the  Committee,  and  to  be  prepared  to 
make  oral  presentations  at  the  hearing. 
The  Commissioner  also  set  out  the 
specific  issues  to  be  considered  by  the 
Committee: 

1.  Whether  the  prevalence  of  adverse 
liver  effects  from  erythromycin  estolate 
is  greater  for  adults  or  children,  or  both, 
than  that  for  other  erythromycins;  if  so, 
whether  the  difference  is  clinically 
significant. 

a.  Whether  voluntary  adverse  drug 
reaction  reports  can  reliably  be  used  to 
determine  the  relative  prevalence  of 
adverse  liver  effects  for  erythromycins; 
if  so,  what  differences  they  show  in  the 
relative  prevalence  of  those  effects  and 
whether  the  differences  are  clinically 
significant. 

b.  Whether  data  that  are  presented 
from  the  Kaiser-Permanente  Study,  or 
from  any  other  retrospective  study,  can 
reliably  by  used  to  determine  the 
relative  prevalence  of  adverse  liver 
effects  for  erythromycins;  if  so.  what 
differences  the  data  show  in  the  relative 
prevalence  of  those  effects  and  whether 
the  differences  are  clinically  significant. 

c.  Whether  data  that  are  presented 
from  any  prospective  clinical  study  can 
reliably  be  used  to  determine  the 


incidence  of  adverse  liver  effects  for 
erythromycins;  if  so,  what  differences 
the  data  show  in  the  relative  incidence 
of  those  effects  and  whether  the 
differences  are  clinically  significant 

2.  Whether  there  are  any  differences 
among  erythromycins  in  the  prevalence 
of  adverse  effects  in  adults  or  in 
children,  or  both,  other  than  those 
involving  the  liver  (for  example, 
gastrointestinal  intolerance);  if  so, 
whether  those  differences  are  clinically 
significant  Please  state  the  basis  for 
your  conclusions. 

3.  For  every  bioavailabihty/ 
bioequivalence  study  that  is  presented, 
the  Committee  is  asked  to  comment  on 
the  adequacy  of  the  design  for 
determining  bioavailability/ 
bioequivalence,  and  whether  the 
Committee  believes  the  results  of  the 
study  can  be  relied  on  to  draw 
conclusions  about  comparative 
bioavailability  of  erythromycins  imder 
actual  conditions  of  medical  practice. 
The  Committee  will  also  address  the 
following  questions: 

a.  Whether  tissue  concentration 
studies  of  erythromycin  estolate  and 
erythromycin  ethylsuccinate  provide 
any  evidence  of  clinically  significemt 
advantage  for  adults  or  children.  Please 
identify  the  specific  studies  on  which 
your  conclusions  are  based. 

b.  Whetlier  studies  showing 
observable  higher  blood  levels  of 
erythromycin  as  the  estolate  indicate 
that  erythromycin  estolate  is  more    - 
reliably  absorbed  than  other 
erythromycins  and  whether  the  studies 
provide  any  evidence  of  clinically 
significant  advantage  for  adults  or 
children.  Please  identify  the  specific 
studies  on  which  your  conclusions  are 
based. 

c.  Whether  erythromycin  estolate, 
measured  as  the  base,  provides  higher, 
the  same,  or  lower  blood  levels  that 
other  erythromycins  measured  as  the 
base;  whether,  as  so  measured, 
erythromycin  estolate  is  more,  equally. 
or  less  reliably  absorbed  than  other 
erythromycins;  and  whether  the 
differences,  if  any,  are  clinically 
significant  Please  identify  the  specific 
studies  on  which  your  conclusions  are 
based. 

4.  Whether  the  propionyl  ester  of 
erythromycin  estolate,  apart  from  its 
being  hydrolyzed.  contributes  to  the 
therapeutic  effect  of  erythromycin 
estolate;  if  so,  why.  Does  it  for  example, 
have  an  antibacterial  effect?  Whether,  if 
the  propionyl  ester  contributes  to  the 
therapeutic  effect  of  erythromycin 
estolate,  it  has  been  demonstrated  to 
convey  a  clinical  advantage  over  oUier 
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erythromycina.  Pleage  state  the  basis  for 
your  conclusion. 

5.  Whether  a  prospective  study  to 
determine  the  therapeutic  effect  (for 
example,  antimicrobial)  of  the  propionyl 
ester  portion  of  the  estolate  molecule  is 
feasible  and  needed;  if  so,  what  the 
design  of  such  a  study  should  be. 

6.  Whether  erythromycin  estolate  has 
been  shown  in  clinical  practice  to  offer 
any  therapeutic  advantage  in  adidts  or 
children  over  other  erythromycins. 

a.  Whether  erythromycin  estolate  has 
been  shown  to  be  effective  at  lower 
doses  than  other  erythromycins  in  the 
treatment  of  streptococcal  infections 
and  primary  syphilis;  if  so,  whether  this 
use  of  lower  doses  offers  any  clinical 
advantage.  Please  state  the  basis  for 
your  conclusion. 

b.  Whether  erythromycin  estolate  has 
been  shown  to  be  more  effective  than 
erythromycin  ethylsuccinate  in  the 
treatment  of  Haemophilus  influenzae 
otitis  media.  Please  state  the  basis  for 
your  conclusion. 

c.  Whether  erythromycin  estolate  has 
been  shown  to  have  any  advantage  over 
other  erythromycins  in  the  treatment  of 
diphtheria,  pertussis,  Legionnaires 
disease,  chlamydial  infections,  and 
Campylobacter  enteritiB.  Please  state 
the  basis  for  your  conclusion. 

7.  On  the  basis  of  the  evidence 
presented,  whether  erythromycin 
estolate  has  a  better,  the  same,  or  a 
poorer  benefit/risk  ratio  in  adiilts  than 
other  available  erythromycins.  Please 
state  the  basis  for  your  conclusion. 

8.  If  erythromycin  estolate  has  a 
favorable  risk/benefit  ratio  in  adults, 
what  labeling  changes,  if  any,  are 
recommended  for  adult  dosage  forms  of 
erythromycin  estolate. 

g.  On  the  basis  of  the  evidence 
presented,  whether  erythromycin 
estolate  has  a  better,  the  same,  or  a 
poorer  benefft/riak  ratio  in  children  than 
erythromycin  ethylsuccinate.  Please 
state  the  basis  for  your  conclusion. 

10.  If  erythromycin  estolate  has  a 
favorable  risk/benefit  ratio  in  children 
when  compared  to  erythromycin 
ethylsuccinate,  what  labeling  changes,  if 
any,  are  recommended  for  pediatric 
dosage  forms  of  erythromycin  estolate. 

The  Committee's  report  was  submited 
on  July  24, 1981.  In  order  to  allow  public 
comment  on  the  Committee's  report,  the 
comment  period  was  extended  by  notice 
published  in  the  Federal  Regiatei  of  July 
28, 1981  (46  FR  38536]  to  August  18, 1981. 

IL  Comments  Submitted  on  The 
PropoMl 

The  agency  received  783  comments  on 
the  proposal  Comments  were  received 
from  17  State  boards  of  pharmacy  or 
pharmaceutical  associations,  14  State 


medical  associations,  4  State 
osteopathic  associations,  1  local 
osteopathic  association.  3  State  dental 
associations,  2  State  academies  of 
family  physicians,  13  county  medical 
associations,  and  7  national 
associations  including  the  American 
Medical  Association  and  the  American 
Pharmaceutical  Association.  Lilly 
submitted  comments  on  January  31, 
1981.  The  remaining  comments  were 
from  individual  practitioners. 

1.  The  American  Pharmaceutical 
Association  took  no  position  on  the 
substantive  issues  related  to  the 
proposal.  Rather,  the  association 
asserted  that  a  final  rule  revoking 
provisions  for  certiBcation  taking  effect 
on  the  date  of  publication,  as  proposed, 
would  lead  to  substantial  confusion  on 
the  part  of  health  care  practitioners, 
with  resulting  disruption  of  patient  care. 
The  association  requested  that  the  fmal 
rule  not  take  effect  until  after  a 
reasonable  period  of  time  to  establish 
alternative  drug  therapy  for  patients 
under  treatment 

The  provisions  for  certification  of  the 
estolate  tablets  and  capsules  are  not 
being  revoked.  Thus,  it  is  not  necessary 
to  consider  the  impact  of  the  effective 
date  of  a  final  rule  revoking  certification 
provisions. 

2.  Many  of  the  comments,  from 
associations  as  well  as  individuals, 
requested  that  the  agency  submit  the 
issue  of  the  safety  of  the  estolate  to  an 
advisory  committee  before  making  a 
final  decision. 

The  issues  involved  in  the 
determination  of  the  risks  and  benefits 
of  the  estolate  were  submitted  to  an 
advisory  committee  for  independent 
scientific  review.  The  Committee's 
(conclusions  are  set  forth  below. 

3.  The  majority  of  the  comments  from 
practitioners  objected  to  the  Bureau's 
propoasl  and  requested  that  the  estolate 
remain  on  the  market.  The  objections 
were  based  on  years  of  personal 
experience  with  the  estolate  with  litUe 
evidence  of  hepatic  reaction.  The 
agency  received  three  comments 
supporting  its  proposal  These  comments 
were  also  based  on  the  personal 
experience  of  the  commenters. 

4.  In  its  comments  Lilly  claimed  that 
the  proposal  was  based  on  an  erroneous 
legal  premise — that  of  relative  efficacy. 
The  firm  charged  that  although  the 
proposal  was  ostensibly  based  on  a 
conclusion  that  the  estolate  is  not  safe, 
in  actuality  it  is  based  only  on 
comparisons  of  the  estolate's 
bioavailability  (essentially  an 
effectiveness  determination]  with  that  of 
other  erythromycins.  According  to  Lilly, 
actions  against  drugs  based  on 
assertions  that  other  drugs  are  more 


effective  are  prohibited  by  the  Federal 
Food,  Drug,  and  Cosmetic  Act 

Lilly  misconstrues  the  agency's  action 
and  the  nature  of  a  safety  determination 
when  it  charges  that  it  is  engaging  in  a 
determination  of  relative  efficacy.  The 
determination  of  the  safety  of  a  drug 
often  includes  a  determination  of  its 
risks  and  benefits.  To  the  extent  that 
benefits  involve  effectiveness,  safety 
determinations  unavoidably  involve 
some  consideration  of  effectiveness. 
Certain  side  effects  may  be  )udged  to  be 
acceptable  when  balanced  against  the 
potential  benefits  of  a  drug.  Further,  if 
'  the  drug  under  consideration  is  one  of  a 
class  of  drugs  indicated  for  the  same 
conditions,  the  safety  of  the  one  drug 
caimot  be  determined  without 
consideration  of  the  safety  of  the  others. 
A  somewhat  greater  incidence  of  side 
effects  may  be  tolerated  in  the  drug 
under  consideration,  as  compared  the 
class  as  a  whole,  if  those  side  effects  are 
sufficiendy  offset  by  greater  benefits, 
when  compared  to  the  class  as  a  whole. 
This  balancing  test  is  improperly 
characterized  as  relative  efficacy. 

In  this  case,  then,  the  safety  of  the 
estolate  was  at  issue.  A  somewhat 
greater  incidence  of  side  effects  (safety 
considerations]  had  been  tolerated  in 
the  estolate  because  they  were  thought 
to  be  offset  by  greater  benefits  when 
compared  to  other  drugs  in  the  class. 
When  the  agency  tentatively  determined 
that  the  benefits  were  no  greater  than 
the  class,  it  was  the  estolate's  greater 
potential  for  harm  that  resulted  in  the 
proposed  revocation. 

m.  Summary  of  Data  Presented 

At  the  hearing,  data  were  presented 
by  the  Bureau  of  Drugs,  Lilly,  HRG,  and 
10  individuals.  The  most  si^iificant  data 
presented  by  HRG  (in  its  petition  and  at 
the  hearing),  the  Bureau,  Lilly,  and 
interested  persons  are  summarized 
below.  Data  presented  by  individuals 
are  specifically  described  only  when 
they  differ  significantly  from  the  data 
presented  by  the  Bureau,  Lilly,  or  HRG. 

HRG  Petition  and  Presentation  of  DaU 

A.  Incidence  of  Hepatic  Reactions 

HRG  asserted  that  the  risks  of 
hepatotoxicity  from  erythromycin 
estolate  outweigh  its  therapeutic 
benefits.  It  requested  that  all  dosage 
forms  be  removed  irom  the  market  It 
cited  the  Bureau's  figures  from  voluntary 
adverse  drug  reaction  (ADR)  reports 
indicating  that  hepatic  reactions 
(hepatitis,  jaundice,  cholestatic  jaundice, 
abnormal  liver  function)  occur  45  times 
more  frequentiy  with  the  estolate  than 
with  generic  erythromycin.  16  times 
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more  frequently  than  with  Erythrocin 
(fUm-coated  erythromycin  base, 
manufactured  by  Abbott  Laboratories], 
and  6.9  times  more  frequently  than  with 
erythromycin  ethyl  succinate.  Thus, 
patients  who  use  the  estolate  are 
roughly  20  times  more  likely  to  suffer 
drug-associated  bepatotoxicity  than  if 
they  were  to  use  another  form  of 
erythromycin.  At  the  hearing  HRG 
asserted  that  even  if  only  one  in  a 
thousand  people  taking  the  estolate  has 
a  hepatic  reaction,  it  would  amount  to 
over  3,500  cases  a  year  in  the  United 
States  (3.8  miUion  prescriptions  were 
filled  in  1980). 

The  petitioner  also  described  a  study 
undertaken  in  1977  said  to  demonstrate 
the  toxicity  of  erythromycin  estolate 
(Ref.  1).  Of  a  group  of  pregnant  women 
receiving  250  milligrams  (mg)  of  the 
estolate  for  three  weeks  or  longer,  14.4 
percent  developed  subclinical 
reversible  hepatic  toxicity.  Of  the  97 
patients  who  received  erythromycin 
stearate,  only  3  percent  developed 
abnormal  SCOT  levels  (a  test  measuring 
hepatic  dysfunction).  The  investigators 
stated  that  there  was  no  convincing 
evidence  that  erythromycin  estolate 
offered  any  clinical  advantage. 

B.  Description  and  Effects  of 
Hepatotoxicity 

The  petitioner  cited  the  1977  AMA 
Council  of  Drugs  Drug  Evaluation  Book 
(3rd  ed.)  and  Goodman  and  Oilman,  The 
Pharmacologic  Basis  of  Therapeutics. 
which  state  that  hepatotoxicity  is 
associated  only  with  the  estolate.  iTie 
petitioner  also  quoted  two  patients  who 
had  suffered  an  hepatic  reaction  to  the 
estolate.  "These  reactions  are  not  mild;  I 
was  incapacitated  for  five  weeks 
because  of  the  liver  reaction."  Another 
said,  "I  became  more  ill  than  I've  ever 
been  in  my  entire  life." 

At  the  hearing  Dr.  Fenton  Schaffiier, 
Chief  of  the  Division  of  Liver  Disease  in 
the  Department  of  Medicine  at  Mount 
Sinai  School  of  Medicine,  appeared  on 
behalf  of  HRG.  Dr.  Schaffner  stated  that 
even  though  there  is  no  evidence  of 
resulting  chronic  liver  disease  and  only 
a  few  persons  are  affected  each  year, 
there  is  a  significant  amount  of  time  lost 
and  cost  to  the  community.  For  these 
reasons,  he  supported  removing  the  diiug 
from  the  market 

Petitioner  contended  that  hepatic 
reactions  to  the  estolate,  though 
reversible,  are  not  benign.  It  cited  five 
cases  in  the  literature  where 
uimecessary  surgery  resulted  from  a 
reaction  to  the  estolate  and  contended 
that  more  cases  of  unnecessary  surgery 
have,  no  doubt  occuired  than  are  ever 
reported  (Refs.  2  throu^  6). 


C.  Bioavailability  and  Clinical 
Effectiveness 

HRG  contended  that  the  higher  blood 
levels  obtained  with  the  estolate  (free 
base  and  estolate  levels  combined)  do 
not  translate  into  therapeutic 
superiority.  The  petitioner  cited  several 
studies  demonstrating  that  the  estolate 
is  hydrolyzed  to  free  base  only  to  the 
extent  of  20  to  25  percent  (Refs.  7, 8.  and 
9).  In  addition,  HRG  contended  that  the 
estolate  is  protein-bound  to  a  higher 
degree  than  other  erythromycins  and, 
therefore,  less  likely  to  be  of  therapeutic 
beqefit.  By  comparison,  in  one  study  the 
percent  of  nonprotein-bound  and, 
therefore,  available,  drug  was  seven 
times  greater  with  the  base  than  with 
the  estolate  (Rel  10).  Another 
investigator  found  that  the  percent  of 
free  drug  was  approximately  four  times 
greater  with  administration  of  the  base 
than  with  the  estolate  (Ref.  11). 
HRG  also  contended  that  no 
substantial  differences  have  been  found 
in  studies  comparing  the  clinical 
effectiveness  of  the  different 
erythromycins  in  the  treatment  of 
variety  of  infections.  In  1973  the 
Commissioner  concluded  that  the 
estolate  was  more  effective  than  the 
base  because  30  grams  (g)  of  base  were 
no  more  effective  than  20  g  of  the 
estolate  in  treating  primary  syphilis. 
HRG  noted,  however,  that  these  were 
not  studies  of  clinical  effectiveness,  but 
rather  of  the  12  month  re-treatment  rate. 
The  investigators  found  that  the  patients 
given  the  base  had  a  re-treatment  rate  of 
9.9  percent  (Ref.  71).  while  the  patients 
given  estolate  had  a  14.8  percent  re- 
treatment  rate  (Ref.  12). 

Another  study  demonstrated  that  20 
mg/lb  of  the  ethyl  succinate  was  as 
effective  as  7.5  mg/lb  of  the  estolate  in 
treating  streptococcal  sore  throate  (Ref. 
13).  A  study  comparing  the  effectiveness 
of  the  estolate,  the  ethyl  succinate,  and 
the  stearate  in  305  patients  reported. 
"The  microbiologic  failure  rates  and 
recurrence  rates  in  patients  with  Group 
A  beta-hemolytic  streptococcal 
infections  of  the  upper  respiratory  tract 
did  not  differ  significantly  among  three 
forms  of  erythromycin  .  .  .  ."  (Ref.  14) 
A 1975  study  of  gonorrhea  showed 
recurrences  in  24  percent  of  the  patients 
treated  with  the  estolate  and  23  percent 
of  the  patients  treated  with  the  base 
(Ref.  8).  The  final  study  presented  by 
HRG  was  conducted  in  Australia  and 
purported  to  show  a  lower  rate  of 
recurrence  of  strep  throat  due  to  estolate 
suspension  (Ref.  15).  However,  the  study 
was  found  by  the  Australian  lirug 
Evaluation  Committee  not  to  show  any 
"statistioaUy  ajgnificant  ot  diiiioally 


important"  differences  between  the 
estolate  and  stearate  suspensions. 

HRG  asserted  that  there  is  no 
convincing  evidence  substantiating  the 
claim  that  the  estolate  is  better  tolerated 
because  fewer  gastrointestinal  side 
effects  occur  with  it  than  with  other 
erythromycins.  One  study  compared 
equal  doses  of  the  estolate  and  the  base 
(Ref.  8).  Gastrointestinal  side  effects 
were  common  with  both  forms,  though 
they  were  somewhat  more  common  with 
the  base. 

Another  study  obtained  opposite 
results  in  the  comparison  of  the  estolate, 
the  ethyl  succinate,  and  the  stearate 
(Ref.  14).  Most  adverse  reactions 
occurred  in  the  patients  who  took  the 
estolate.  A  third  study  found  no  major 
gastrointestinal  adverse  effects  with 
either  the  estolate  or  the  ethyl  succinate 
in  182  patienU  (Ref.  16). 

D.  Pediatric  Dosage  Forms 

HRG  requested  that  all  dosage  forms 
of  erythromycin  estolate-be  removed 
from  the  market  It  included  the 
pediatric  dosage  forms,  asserting  that 
the  amount  of  drug-induced  liver 
damage  in  children  is  not  insignificant 
Petitioner  suggested,  in  addition,  that 
liver  disease  in  children  may  be 
reported  less  frequently  than  in  adults . 
because  the  disease  may  be  less 
frequently  accompanied  by  jaimdice-in 
children  than  in  adults.  Thus,  many 
children  who  actually  suffer  hver 
damage  from  the  estolate  may  not  come 
to  medical  attention. 

HRG  suggested  that  a  further  problem 
with  pediatric  use  of  the  estolate  is  the 
possibility  of  widespread  sensitization. 
As  the  children  who  have  been  treated 
with  the  drug  grow  to  adulthood, 
subsequent  doses  could  initiate  a  much 
higher  percentage  of  toxic  reactions  than 
have  occurred  in  today's  adults,  few  of 
whom  were  given  the  drug  as  children. 

HRG  noted  that  the  estolate  has 
already  been  removed  from  the  market 
in  several  other  coimtries:  in  Australia 
in  1973,  in  Sweden  in  1974,  in  Denmaric 
in  1975,  and  in  the  Netherlands  in  1976. 
No  sales  have  been  reported  in  Austria 
since  February  1980. 

In  light  of  these  data.  HRG  concluded 
that  erythromycin  estolate  is  a 
dangerous  and  completely  unnecessary 
drug  that  has  been  marketed  much  to 
long  already.  They  urged  the  agency  to 
remove  all  dosage  forms  as  quickly  as 
possible. 

Bureau  of  Drugs'  and  LIBy*B 
Presentation  of  Data 

Data  supporting  the  Bnreaa's  proposal 
to  discontinue  certificatkin  of 
erythiomydn  estolate  are  summariied 
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below.  Data  submitted  by  Lilly 
challenging  the  proposal  are  also 
Bummarized  below.  The  summary 
includes  data  submitted  by  Lilly  on 
October  25. 1979,  to  the  FDA  Advisory 
Committee  on  Anti-Infective  Drugs,  on 
January  18, 1980  at  the  informal 
conference,  on  January  31. 1980,  in 
response  to  the  December  14, 1979 
proposed  rule,  and  on  March  30, 1981, 
for  submission  to  the  Committee  and 
discussion  at  public  hearing  in  April 
1981. 

A.  Adverse  Reactions 

Information  on  the  estimates  of  rates 
of  occurrence  of  hepatic  reactions 
caused  by  the  various  erythromycins 
was  derived  from  three  primary  sources: 
the  agency's  spontaneous,  nationwide 
adverse  drug  reaction  (ADR)  reporting 
system,  a  retrospective  study  of  patient 
records  at  the  Kaiser-Permanente 
Medical  Care  Program  in  Oakland. 
California,  and  a  review  of  Medicaid 
claims  records  of  the  States  of  Michigan 
and  Texas. 

Manufactiirers  are  required  under  21 
CFR  310.301  to  submit  reports  of  adverse 
reactions  to  the  agency's  ADR  reporting 
system.  Reports  from  manufacturers  are 
augmented  by  direct  reports  from  the 
medical  commtmity,  the  medical 
literature,  contract  studies,  and  foreign 
data.  The  reports  are  evaluated  with 
respect  to  causality  and  placed  into 
three  general  categories:  new  serious, 
known  serious,  and  not  serious.  All 
reports  are  placed  in  a  computer  file 
where  they  can  be  used  to  tabulate 
events  thought  to  be  drug-associated 
and  to  develop  demographic  profiles  of 
an  effect  on  the  population  (Ref.  17). 

The  study  of  patient  records  at  the 
Kaiser-Permanente  Medical  Care 
Program  (a  health  maintenance 
organization)  in  Oakland,  California  (K- 
P  study)  was  commissioned  by  Lilly  in 
response  to  the  December  4, 1979 
proposal  (Ref.  18).  That  study  was 
completed  on  February  6. 1981.  In  the 
study,  trained  medical  record  analysts 
reviewed  the  records  of  outpatients 
during  and  following  1,078  courses  of 
estolate  therapy  and  2.583  courses  of 
non-estolate  therapy  for  any  evidence  of 
hepatic  reactions.  'The  investigators 
found  one  probable  case  of  cholestatic 
hepatitis  due  to  the  estolate.  and  four 
possible  cases  due  to  non-estolate 
erythromycin. 

The  Medicaid  studies  are  reviews  of 
patient  records  under  Medicaid.  State 
records  are  kept  of  drugs  dispensed  and 
physician  diagnoses  by  date  of  service 
(Ref.  19).  Lilly  carried  out  a  study  of  the 
Texas  and  Michigan  Medicaid  systems. 
In  Texas,  the  rates  of  hepatic-related 
events  were  1.9  per  thousand  adults 


exposed  to  the  estolate.  and  1.86  per 
thousand  adults  exposed  to  non-estolate 
erythromycin.  In  Michigan,  rates  were 
4.3  per  thousand  for  the  estolate  and 
2.97  per  thousand  for  non-estolate. 

1.  The  ADR  Reports. 

a.  Bureau  of  Drugs' Position.  The 
Bureau  made  no  assertions  about  the 
absolute  prevalence  of  the  hepatic 
reactions  caused  by  the  estolate  and 
other  erythromycins.  It  did  contend, 
however,  that  relative  prevalence  may 
be  estimated  from  ADR  reports  because 
the  reporting  reflects  the  actual 
occurrence  of  reactions,  and  on  this 
basis  found  that  relatively  more  hepatic 
reactions  are  caused  by  the  estolate 
than  by  other  erythromycins. 

To  estimate  the  differences  in  rates  of 
adverse  reactions  between  the  estolate 
and  other  erythromycins,  the  Bureau 
combined  ADR  data  with  data  on  the 
market  share  of  the  drugs.  These  data 
were  obtained  from  IMS  America's 
National  Prescription  Audit  and  the 
National  Disease  and  Therapeutic 
Index.  The  agency  studied  the  years 
1974  (the  first  year  for  which  market 
share  data  were  collected)  to  1979  (the 
last  year  for  which  market  share  data 
were  available). 

In  the  1974-1979  period  the  Bureau 
received  315  ADR  reports  for  all  salts 
and  esters  of  erythromycin.  If 
hepatoxicity  were  equal  for  estolate  and 
non-estolate  erythromycins,  then  the 
distribution  of  ADR  reports  should 
follow  the  market  share.  An  observed/ 
expected  ratio  can  thereby  be 
developed. 

The  Bureau  found  that  in  adults  and 
older  children  (over  9  years)  the  average 
observed/expected  ratio  for  the  estolate 
was  5.2:  that  is,  hepatic  reactions  were 
reported  5.2  times  more  frequently  than 
would  be  expected  based  on  the  market 
share.  Conversely,  the  average 
observed/expected  ratio  in  adults  for 
non-estolate  erythromycins  was  0.19. 
The  difference  in  these  ratios  is 
approximately  27-fold. 

In  children,  (under  9  years)  the 
observed/expected  ratio  for  the  estolate 
was  2.8,  while  for  other  erythromycins 
the  ratio  was  0.13,  a  22-fold  difference. 
The  Bureau  noted  that,  because  of  the 
very  small  number  of  adverse  reactions 
reported  for  children,  these  estimates 
are  necessarily  imprecise. 

The  Bureau  acknowledged  possible 
weaknesses  in  this  type  of  data.  A 
chronic  problem  is  the  low  reporting 
rate.  However,  because  of  the  large  U.S. 
population,  even  rare  events  are 
reported  a  significant  number  of  times 
over  a  period  of  years.  Another  problem 
is  the  variable  quality  of  the  data.  In  the 
past  few  years,  however,  the  Bureau  has 
been  able  to  define  the  kind  of 


information  required  to  make  inferences 
from  these  data. 

The  Bureau  also  acknowledged  that 
the  most  difficult  problem  with  ADR 
reports  is  bias.  ADR  reports  may  be 
used  to  estimate  relative  frequency  of 
adverse  reactions  when  there  is  no 
major  association  of  an  effect  with  one 
type  of  drug  in  a  particular  group,  there 
is  no  major  intrinsic  bias  for  reporting 
on  one  demographic  group  as  opposed 
to  another,  and  there  in  no  external 
biasing  factor  that  would  stimulate 
detection  and  reporting  (e.g.,  a  literature 
report  suggesting  the  possibility  of  a 
previously  unsuspected  association — the 
"bandwagon"  effect). 

A  characteristic  of  this  latter  bias  is 
that  it  is  riot  thought  to  be  consistent 
over  time.  Therefore,  the  Bureau  argued 
that  if  the  proportion  of  reports 
attributed  to  the  estolate  were 
consistent  over  a  period  of  years,  it  can 
be  inferred  that  the  reports  reflect  actual 
occiurences  and  are  not  due  to  some 
sort  of  bias.  The  absolute  number  of 
reports  of  hepatic  reactions  to  any 
erythromycin  between  1974  and  1979 
was  variable,  from  a  low  of  seven 
reports  in  1979  to  a  high  of  72  reports  in 
1976.  It  is  noteworthy,  however,  that  the 
estolate  observed/expected  ratio  (for 
children  and  adults,  combined)  is 
consistently  in  the  range  of  three  to  four 
times  that  expected.  This  is  in  contrast 
to  the  non-estolate  erythromycins, 
which  have  an  observed/ expected  ratio 
consistently  under  unity,  ranging  from 
0.07  in  1974  to  0.67  in  1979. 

As  a  check  on  the  system,  the  Bureau 
analyzed  the  data  over  time,  across 
demographic  characteristics  other  than 
the  child/adult  distinction.  For  example, 
in  the  estolate.  the  average  sex-retated 
observed/expected  ratio  for  males  was 
0.7;  the  range  is  from  a  high  of  1.1  in  1978 
to  a  low  of  0.5  in  1975.  The  average 
estolate  observed/expected  ratio  for 
females  is  1.3.  ranging  from  a  high  of  2.0 
in  1979  to  a  low  of  1.0  in  1978.  These 
figures  are  consistent  with  the 
hypothesis  that  women  are  somewhat 
more  susceptible  to  hepatic  reactions 
than  men,  but  the  important 
characteristic  is  the  consistency  of  the 
figures  over  time.  U  the  distribution 
between  men  and  women  were  very 
inconsistent  from  year  to  year,  it  could 
be  inferred  that  some  factor  other  than 
actual  occurrences  was  stimulating 
reports. 

Similarly,  the  Bureau  examined 
reports  of  rashes  over  time  associated 
with  the  erythromycins  as  an  additional 
check  on  the  system.  The  Bureau  found, 
in  children  and  adults,  that  the 
distribution  of  reports  for  estolate 
versus  non-estolate  tended  to 
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approximate  market  share  year  by  year. 
This  consistent  Ending  suggests  that 
there  was  no  systematic  relative  over- , 
reporting  of  non-hepatic  adverse  effects 
associated  with  erythromycin  estolate. 

The  Bureau  discussed  briefly  ADR 
data  available  from  foreign  countries. 
The  ADR  reports  from  Sweden  and 
Japan  corroborated  the  Bureau's 
findings:  the  observed/expected  ratios 
relative  to  market  share  for  the  estolate 
were  3.7  and  1.7,  respectively;  and  for 
the  non-estolate  erythromycins  the 
ratios  obtained  in  both  countries  were 
less  than  one. 

b.  Lilly's  Position.  Lilly  challenged  the 
Bureau's  reliance  on  ADR  data,  stating 
that  the  quality  of  this  information  is 
inferior  to  data  &t)m  the  K-P  and 
Medicaid  studies.  The  firm  stated  that 
ADR  data  cannot  be  used  to  determine 
the  relative  frequency  of  adverse  effects, 
and  ought  to  serve  only  as  warning 
signals  about  problems  that  should  be 
studied  by  other  means.  The  conclusions 
drawn  from  the  ADA  reporting  system 
may  be  inaccurate  as  there  was  no 
assurance  of  an  objective  decision  of 
"what  is  a  case."  Incomplete  reports 
make  it  difficult  to  assure  a  cause-and- 
e^ect  relationship  between  a  drug  and 
the  adverse  effect 

Lilly's  most  significant  objection  to 
the  use  of  voluntary  ADR  reports  data 
was  based  on  the  possibility  that 
estolate  reactions  are  reported  more 
frequently  than  reactions  from  other 
erythromycins,  in  essence,  that  the 
reporting  is  biased.  The  labeling  for  the 
estolate  has  included  information  on 
adverse  liver  effects  since  1961,  and  two 
"Dear  Doctor"  letters  concerning  the 
estolate's  hepatic  effects  have  been  sent 
to  all  physicians.  The  warning  was 
placed  in  a  box  in  1974,  and  an  FDA 
Drug  Bulletin  reiterated  the  warning.  No 
warnings  at  all  were  required  for  the 
non-estolate  erythromycins  until 
January  1979,  however,  and  these  are 
not  boxed  warnings.  Lilly  stated  that  to 
assert  that  these  warnings  had  no  effect 
would  be  to  claim  that  the  entire 
labeling/warning  system  is  ineffectuaL 

Lilly  stated  that  just  as  the  number  of 
adverse  reactions  for  the  estolate 
increased  after  the  boxed  warning  was 
required  in  1973,  the  number  of  reactions 
reported  for  all  erythromycins  increased 
in  1979  and  1980.  Three  adverse 
reactions  to  estolate  and  four  to  non- 
estolate  were  reported  in  1979,  and  42  to 
estolate  and  43  to  non-estolate  were 
reported  in  1980. 

Dr.  Marcus  Reidenberg.  Professor  of 
Pharmacology  and  Medicine,  Cornell 
University  Medical  College,  an 
individual  who  spoke  at  the  hearing, 
noted  that  any  bias  against  the  estolate 
that  is  present  in  the  United  States 


would  also  be  present  in  foreign 
countries.  He  also  noted  that  some 
manufacturers  may  ascertain  a  greater 
fraction  of  adverse  reactions  to  their 
products  than  others.  This 
"ascertainment  bias,"  combined  with 
mandatory  reporting  by  manufacturers, 
could  produce  distortions  in  the  data. 
He  suggested  the  possibility  of 
excluding  manufacturers'  reports  and 
comparing  only  the  reports  of 
practitioners. 
2.  The  K-P  study. 

a.  Bureau  of  Drugs' Position.  The 
Bureau  contended  that  the  K-P  study, 
though  elegantly  conducted,  generated 
insufficient  data  to  allow  inference  as  to 
the  differences  in  Incidence  of  hepatic 
reactions  due  to  the  various 
erythromycins.  In  the  study,  the 
investigators  reviewed  the  records  of 
899  persons  who  had  been  given  1,078 
courses  of  estolate  treatment  and  1.242 
patients  who  had  received  2,583  courses 
of  the  base,  stearate,  or  ethyl  succinate. 
The  investigators  found  one  "probable" 
estolate-related  hepatic  reaction  and 
four  "possible"  non-estolate-related 
reactions.  The  Bureau  notice  the 
investigators'  conclusian  that  these 
findings  do  not  allow  inference  because 
the  adverse  effect  is  so  infrequent 
(estimated  to  be  less  than  1  in  500  to  1  in 
1,000)  that  the  likelihood  of  discovering 
the  reaction  is  low  in  such  a  small 
population. 

b.  Lilly's  Position.  Lilly  contended  that 
many  of  the  problems  inherent  in  data 
derived  from  the  voluntary  ADR  reports 
are  absent  in  data  from  the  K-P  study. 
Lilly  stated  that  the  strength  of  the  K-P 
study  lies  in  the  qualifications  and 
experience  of  the  investigators,  the  use 
of  quality  control  and  standardized 
procedures,  and  the  accuracy  and 
completeness  of  the  exposure  and 
outcome  data.  The  population  at  risk 
was  ascertainable— -all  patients  who 
took  either  form  of  erythromycin  and 
belonged  to  the  plan.  Ilierefore,  the 
adequacy  of  the  sample  size  to  find 
certain  differences  in  treatment  may  be 
determined.  Lilly  believed  that  the  K-P 
study  was  large  enough  to  find  a 
difference  between  treatments  if  the  true 
difference  is  25-fold— that  is,  if  the 
difference  is  one  adverse  reaction  per 
thousand  patients  (for  non-estolate],  as 
compared  to  25  adverse  reactions  per 
thousand  patients  (for  the  estolate).  Lilly 
conceded,  however,  that  the  K-P  study 
might  not  be  large  enough  to  detect  the 
differences  under  consideration  in  this 
case — that  is,  one  adverse  reaction  per 
thousand  patients  (for  the  estolate), 
compared  to  0.04  adverse  reaction  per 
thousand  patients  (for  the  non-estolate), 
also  a  25-fold  difference. 


Dr.  Reidenbei^  reviewed  his 
calculation  that  assuming  a  baseline    " 
prevalence  of  one  adverse  reaction  per 
thousand,  a  study  that  could  reliably 
detect  a  doubling  of  this  prevalence 
would  require  the  review  of  184)00  non- 
estolate  cases  and  18,000  estolate  cases. 
He  questioned  whether  the  information 
gained  would  be  worth  the  cost  of  such 
a  study. 

The  firm  concluded  its  discussion  of 
the  K-P  study  by  quoting  the 
investigators  as  saying.  "Our  study 
group  was  too  small  for  us  to  be  able  to 
demonstrate  with  statistical  significance 
that  the  cholestatic  hepatitis  occurred  at 
a  greater  rate  among  users  of 
erythromycin  estolate  than  users  of  the 
non-estolate  forms.  Neither  can  it  be 
concluded  from  these  data  that  there 
were  no  differences." 

3.  The  Medicaid  Studies. 

a.  Bureau  of  Drugs' Position.  The 
Bureau  stated  that  the  review  of 
Medicaid  records  is  a  promising  tool  for 
post-market  surveillance  because  of  the 
large  number  of  patients  involved,  but 
noted  that  use  of  diis  tjrpe  of  study  is 
still  in  its  infancy.  Because  of 
differences  in  reporting  practices, 
services  covered,  and  refills  allowed,  it 
is  difficult  to  compare  results  among 
States. 

Tlie  Bureau  found  die  results  of  two 
Medicaid  studies  to  be  conflicting  with 
respect  to  certain  age  groups.  For 
example,  in  Texas,  hepatic  reactions  in 
children  under  11,  for  the  estolate  and 
the  non-estolate.  accounted  for  36 
percent  of  all  reactions  (children  and 
adults).  In  Michigan,  children  under  11 
accounted  for  only  8.6  percent  of  all 
hepatic  reactions.  This  suggests  that  die 
States  have  different  methods  of 
recording  diagnoses,  that  a  certain 
portion  of  the  pediatric  population  is 
being  missed,  or  that  there  is  some 
difference  in  the  tabulation  of  data 
between  the  two  States.  Ilie  Biu^au 
stated  that  without  more  infonnation  It 
would  be  difficult  to  draw  sound 
conclusions  and.  therefore,  cautioned 
the  Committee  against  relying  too 
heavily  on  these  data. 

b.  Lilly's  Position.  Lilly  contended  that 
the  population  at  risk  in  the  Medicaid 
studies  is  the  patients  who  received 
either  form  of  erythromycin  in  the 
studied  States.  lilly  asserted  that  the 
studies  were  of  sufficient  size  to 
demonstrate  a  one-and-one-half  to 
twofold  ratio  of  risk  writh  high 
probability.  Lilly  concluded  that  the  two 
Medicaid  studies  are  not  inconsistent 
with  each  other  in  that  both  studies 
indicate  similar  incidence  of  hepatic 
reactions  for  estolate  and  non-estolate 
erythromycins. 
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4.  Clinical  Trials  of  Hepatic 
Reactions. 

a.  Bureau  of  Drugs'  Position.  The 
Bureau  presented  several  prospective 
clinical  trials  suggesting  that  a  higher 
frequency  of  hepatic  dysfunction  is 
associated  with  the  estolate  than  with 
other  erythromycins.  A  brief  description 
of  the  major  clinical  trials  presented 
follows.  / 

(1)  Patients  with  chronic  pustular 
dermatitis  were  treated  with 
erythromycin  estolate  in  two  series  (Ref. 
20).  The  first  series  included  80  patients; 
an  additional  13  patients  were  treated  in 
the  second  series.  After  14  to  21  days  of 
therapy,  abnormal  liver  function  tests 
were  obtained  in  12  percent  of  the 
patients  in  the  first  series  and  in  38 
percent  of  the  patients  in  the  second 
series. 

(2)  The  estolate  hepatotoxity 
described  in  the  preceding  paragraph, 
was  compared  to  the  hepatotoxicity 
noted  in  one  patient  out  of  18  (5  percent) 
with  the  stearate  (Ref.  21).  The 
investigator  also  reported  that  one 
patient  with  a  history  of  an  hepatic 
reaction  from  the  estolate  had  no 
hepatic  dysfunction  when  treated  with 
the  stearate.  ^ 

(3)  Women  in  the  second  half  of 
pregnancy  received  the  estolate, 
clindamycin  hydrochloride,  or  placebo 
for  the  treatment  of  genital  mycoplasmal 
infections  (Ref.  1).  All  pretreatment 
SGOT  levels  were  normal.  Of  the  97 
women  treated  with  clindamycin 
hydrochloride,  4  (4.1  percent)  developed 
abnormal  SGOT  levels.  Of  the  97 
women  treated  with  the  estolate,  14 
(14.4  percent)  developed  abnormal 
SGOT  levels.  Of  the  104  women  treated 
with  placebo,  3  (2.9  percent)  abnormal 
SGOT  levels.  As  soon  as  it  was  noted 
that  women  on  the  estolate  developed  a 
higher  rate  of  abnormal  SGOT  leveli 
than  those  taking  clindamycin 
hydrochloride  or  placebo,  Incoming 
patients  were  given  the  stearate  instead 
Of  the  97  patients  treated  with  the 
steiirate,  3  (3  percent)  developed 
abnormal  SGOT  levels. 

(4)  of  100  patients  treated  with  the 
estolate  for  10  days  for  acute  maxillary 
sinusitis,  1  patient  developed  cholestatic 
hepatitis  (Ref.  63). 

b.  Lilly's  Position.  Lilly  reported  on 
•ix  prospective  clinical  trials 
investigating  hepatic  reactins  due  to  the 
estolate. 

(1)  No  estolate  hepatotoxicity  was 
seen  in  a  study  of  37  patients.  All  were 
given  the  estolate  (Ref.  25). 

(2)  Twenty-five  patients  with  urinary 
tract  infections  were  treated  with  the 
estolate  for  two  weeks  (Ref.  26).  The 
authors  report  that  "no  serious  toxicity 
was  encountered." 


(3)  Seventy  patients  with  piuiilent 
exacerbations  of  chronic  bronchitis 
were  treated  with  the  estolate  for  two 
weeks  (Ref.  27).  No  hepatotoxicity  was 
noted. 

(4)  There  were  no  liver  function  test 
abnormalities  in  a  group  of  21  premature 
infants  given  the  estolate  (Ref.  28). 

(5)  In  a  comparison  of  the  estolate  and 
penicillin  in  children,  there  were  no 
statistical  differences  between  the  two 
groups  in  elevations  of  SGOT  and 
bilirubin  (Ref.  29). 

(6)  In  an  ongoing  study  of  the  estolate 
suspension,  ethyl  succinate*  suspension, 
and  penicillin  liquid  in  children  with 
pneumonia,  there  has  been  no  evidence 
of  hepatotoxicity  (Ref.  30). 

Lilly  reviewed  four  prospective 
studies  reporting  hepatic  dysfunction  in 
patients  taking  the  base,  stearate,  ethyl 
succinate,  or  estolate. 

(7)  Twenty-one  patients  %vith  cystic 
fibrosis  participated  in  this  study 
designed  to  evaluate  the  relationship  of 
erythromycin  prophylaxis  and  SGOT 
levels  in  chronically  ill  patients  (Ref.  31). 
The  authors  concluded,  'There  is  no 
demonstrable  effect  of  erythromycin 
stearate  or  erythromycin  ethyl  succinate 
upon  the  SGOT  level." 

(8)  In  this  study,  the  SGOT  levels  of 
patients  receiving  the  base  or  the 
estolate  in  the  treatment  of  gonococcal 
urethritis  were  observed  (Ref.  8).  The 
authors  report  that  "abnormal  SGOT 
levels  were  equally  common  among 
patients  receiving  erythromycin  base 
and  the  estolate  before,  during,  and  after 
treatment" 

(9)  In  a  study  of  pregnant  women 
given  the  estolate,  the  stearate,  or 
placebo,  14.4  percent  of  the  estolate 
group  completing  three  weeks  or  more  of 
therapy  developed  abnormal  SGOT 
levels  (Ref.  1;  reviewed  by  the  Bureau  In 
paragraph  4.a.(3)  above).  When  the  high 
proportion  of  abnormal  SGOT  levels 
with  the  estolate  was  noticed,  further 
incoming  patients  were  given  the 
stearate.  Of  these  patients,  3  percent 
developed  abnormal  SGOT  levels.  Of 
the  patients  who  received  placebo,  2.9 
percent  developed  abnormal  SGOT 
levels. 

(10)  Patients  with  chronic  pustular 
dermatitis  were  treated  with  the 
stearate  or  the  estolate  (Ref.  21; 
reviewed  by  the  Bureau  in  paragraph 
4.a.  (2)  above).  Of  the  first  group  of 
estolate  patients  treated,  12  percent 
developed  hepatotoxicity.  Of  the  second 
group  of  estolate  patients,  36  percent 
developed  hepatotoxicity.  Of  the 
stearate  patients,  6  percent  developed 
hepatotoxicity. 

Lilly  also  presented  six  recently 
pubhshed  papers,  each  reporting  one 


case  of  hepatic  dysfunction  due  to  the 
ethyl  succinate  (Refs.  32  through  37). 

5.  Other  Adverse  Reactions. 

a.  Bureau  of  Drugs'  Position.  The 
Bureau  reviewed  data  on  adverse      -^ 
reactions  other  than  those  involving  the 
liver  obtained  from  the  spontaneous 
reporting  systems  of  Sweden  and  the 
United  States.  The  Bureau  found  the 
data  to  be  inconsistent,  and  no  clear 
conclusions  were  drawn. 

The  Bureau  studied  ADR  reports  of 
both  gastrointestinal  and  rash 
hypersensitivity  reactions.  These  reports 
of  gastrointestinal  effects  were 
compared  to  market  share  in  the  same 
way  as  reports  of  hepatic  reactions.  The 
Bureau  found  that  the  rate  of  estolate 
reports  in  children  was  6.7  times  greater 
than  that  in  the  non-estolate;  in  adults, 
the  rate  for  the  estolate  was  4.4  times 
greater  than  that  for  the  non-estolate. 
The  Bureau  noted  that  some  of  the 
gastrointestinal  side  effects  actually 
may  have  been  subclinical  hepatic 
reactions. 

For  rash  and  ;%lated  effects,  the 
Bureau  found  that  the  distribution  of 
reports  for  the  estolate  versus  the  non- 
estolate  tend  to  approximate  the  market 
share  in  children  and  adults. 

The  Bureau  presented  data  from 
clinical  trials  which  corroborated  the 
inconclusiveness  of  the  AOR  reports  in 
regard  to  gastrointestinal  side  effects. 

(1)  The  estolate  and  the  base  were 
used  in  the  treatment  of  gonococcal 
urethritis  (Ref.  8).  Of  the  patients  in  the 
base  group,  73  percent  reported 
gastrointestinal  side  effects.  Of  the 
patients  in  the  estolate  group,  57  percent 
reported  gastrointestinal  side  effects. 
The  number  of  patients  with  vomiting, 
pain,  or  moderately  severe  nausea  or 
diarrhea  was  30  percent  in  the  base 
group  and  13  percent  in  the  estolate 
group. 

(2)  The  base  was  used  in  17  women  in 
the  treatment  oi  Haemophilus  vaginalis 
(Ref.  22).  Therapy  was  discontinued  in 
four  patients  due  to  nausea,  diarrhea, 
and  abdominal  cramps.  Three  other 
patients  developed  nausea  and/or 
diarrhea,  but  continued  therapy. 

(3)  Propionyl  erythromycin  (a  closely 
related  forerunner  of  erythromycin 
estolate)  was  given  to  134  children  and 
adults  who  were  contacts  and  carriers 
of  staphylococci  and  streptococci  (Ref. 
23).  The  drug  had  to  be  discontinued  in 
six  children  because  of  severe  vomitingr 
abdominal  cramps,  and  severe  nausea. 

(4)  In  a  comparison  of  the  ethyl 
succinate,  stearate,  and  estolate  in 
streptococcal  infections,  156  patients 
were  given  the  estolate,  102  were  given 
the  ethyl  succinate,  and  47  were  given 
the  stearate  (Ref.  14).  Of  eight  patients 
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developing  gastrointestinal  side  effects, 
seven  were  in  the  estolate  group.  One 
adult  taking  the  estolate  developed 
loose  stools  and  pruritus  anl.  Therapy 
was  discontinued  in  two  children  taking 
the  estolate  because  of  nausea  and 
abdominal  cramps.  Another  four 
children  treated  with  the  estolate 
reported  nausea,  vomiting,  abdominal 
cramps,  and  diarrhea,  but  continued 
therapy.  One  child  treated  with  the  ethyl 
succinate  developed  a  moderate  skin 
rash  and  vomiting,  but  therapy  was  not 
stopped. 

(b.)  Lilly's  Position.  Lilly  stated  that 
gastrointestinal  side  effects  are  dose- 
related  and  less  frequent  for  the  estolate 
than  the  non-estolate.  Because  of  these 
side  effects,  it  is  usually  not  possible  to 
increase  the  dosages  of  enteric-coated 
base,  stearate,  or  ethyl  succinate  to 
achieve  blood  and  tissue  concentrations 
comparable  to  those  obtained  with  the 
estolate. 

The  firm  reviewed  four  clinical  trials 
investigating  gastrointestinal  side 
effects. 

(1)  Of  patients  treated  with  the 
estolate,  13  percent  reported  severe  to 
moderately  severe  effects,  while  30 
percent  of  patients  treated  with  non- 
estolate  reported  side  effects,  two 
stopping  treatment  (Ref.  8;  reviewed  by 
the  Bureau  in  paragraph  5.a.(l)  above). 

(2)  In  a  study  using  erythromycin 
base,  4  of  17  patients  stopped  treatment 
because  of  nausea,  abdominal  cramping, 
or  diarrhea  (Ref.  22;  reviewed  by  the 
Bureau  in  paragraph  5.a.(2)  above]. 
Three  others  experienced  these  side 
effects  but  continued  treatment. 

(3)  In  a  comparative  study  of  they 
estolate,  stearate,  and  penicillin  in 
treating  disseminated  gonococcal 
infections,  three  of  Hve  stearate-treated 
patients  developed  nausea  and 
vomiting,  therapy  was  discontinued  in 
one.  One  of  nine  estolate-treated 
patients  experienced  nausea  but 
continued  treatment,  while  none  of  the 
nine  penicilUn-treated  patients  vomited 
or  discontinued  therapy  [Ref.  38). 

(4)  In  a  study  of  269  patients  given  the 
stearate,  33  percent  of  the  patients 
experienced  gastrointestinal  disturbance 
(Ref.  39).  Five  percent  of  the  patients 
discontinued  treatment  because  of 
vomiting,  abdominal  pain,  or  diarrhea. 

Studies  in  dogs  indicate  that 
erythromycin  has  a  stimulating  effect  on 
the  smooth  muscle  and  the  motility  of 
the  intestine  (Ref.  40).  The  firm 
suggested  that  this  effect  might  be  the 
cause  of  the  reported  nausea,  vomiting, 
and  diarrhea.  The  base,  stearate,  and 
ethyl  succinate  being  absorbed  to  a 
lesser  extent  than  the  estolate  may 
result  in  higher  residual  erythromycin 
concentrations  in  the  bowel  lumen,  thus 


causing  more  gastrointestinal  side 
effects. 

Lilly  concluded  that  the  lower  rate  of 
gastronintestinal  effects  associated  with 
the  estolate  may  be  of  clinical 
significance  because  physicians  often 
advise  that  the  drugs  be  taken  with  food 
to  decrease  gastronintestinal 
disturbances.  However,  food  can 
interfere  with  the  absorption  of  non- 
estolate  erythromycins. 

6.  In  Vitro  Data.  Dr.  Hyman 
Zimmerman.  Professor  of  Medicine  at 
George  Washington  University, 
appeared  at  the  hearing  on  behalf  of  the 
Bureau.  He  discussed  the  significance  of 
biochemical  abnormalities,  stating  that 
drugs  that  cause  overt  jaundice  are 
likely  to  cause  a  higher  incidence  of 
abnormalities  than  those  that  are  not 
associated  with  overt  jaundice  (Ref.  24). 
He  referred  to  a  number  of  in  vitro 
studies  conducted  with  chlorpromazine, 
which  has  about  a  one  percent  incidence 
of  jaundice,  and  promazine,  which  has  a 
very  negligible  reported  rate  of  jaundice. 
Observations  in  Chang  liver  cells,  rat 
hepatocytes,  rabbit  hver  slices,  and 
perfused  liver  indicate  that 
chlorpromazine  caused  significantly 
more  injury.  This  is  consistent  with  the 
hypothesis  that  drugs  that  produce 
injury  by  hypersensitivity  can  produce 
injury  in  in  vitro  models. 

when  the  estolate  was  compared  with 
the  base  in  a  similar  manner.  Dr. 
S^immerman  stated  that  the  estolate,  but 
not  the  base,  led  to  injury  in  Chang  liver 
cells  in  suspension  or  culture,  to 
suspensions  of  rat  hepatocytes  and  the 
isolated,  perfused  rat  liver.  Dr. 
Zimmerman  noted  that  translation  of  in 
vitro  observations  to  in  vivo  phenomena 
must  be  made  with  caution,  but  in  light 
of  the  clinical  data  with  which  the  in 
vitro  observations  are  consistent,  these 
data  are  convincing. 

B.  Bioavailability 

A  summary  of  the  bioavailability  data 
presented  by  Lilly  and  the  Bureau 
follows. 

1 .  Blood  Levels  of  Free  Base. 
Erythromycin  estolate  appears  in  the 
blood  as  the  total  propionyl  ester  and, 
through  hydrolysis,  as  free  base.  FDA's 
Anti-infective  Agents  Advisory 
Committee  concluded  in  1973  that  the 
estolate  is  likely  to  be  more  effective 
than  other  erythromycins  because  of 
higher  blood  levels.  However,  the  data 
reviewed  by  the  Committee  at  that  time 
did  not  distinguish  between  levels  of 
hee  base  and  the  levels  of  propionyl 
ester  obtained.  The  estolate  produces 
blood  levels  of  total  erthromycin  three 
to  four  times  higher  than  those  obtained 
after  administration  of  the  base  or 
stearate. 


The  Bureau's  assertion  that  the 
estolate  is  not  more  bioavailable  than 
other  erythromycins  is  based  on  the 
results  of  bioavailability  studies 
conducted  by  the  University  of  Texas  in 
Austin.  These  studies  used  as  assay 
method  that  quantitatively 
differentiated  the  free  base  in  presence 
of  the  ester. 

a.  Bureau  of  Drug's  Position.  The 
Bureau  contended  that  erythromycin 
estolate  does  not  possess  significant 
antibacterial  activity  until  it  has  been 
hydrolyzed  to  the  base.  Therefore,  the 
Bureau  asserted  that  a  comparison  of 
the  levels  of  free  base  obtained  with  the 
different  erythromycins  is  more 
meaningful  than  a  comparison  of  total 
erythromycin  levels.  The  Bureau 
discussed  the  results  of  11  recent  studies 
which  compared  the  bioavailability  (as 
indicated  by  blood  levels)  of 
erythromycin  estolate  with  that  of 
another  erythromycin.  Bioavailability 
was  determined  by  newly  developed 
methodology  which  permitted 
differentiation  between  the  levels  of  free 
base  and  the  particular  salt  (estolate. 
stearate.  or  ethyl  sucdanate). 

The  Bureau  argued  that  all  but  one  of 
the  studies  indicate  that,  in  terms  of  fi-ee 
base,  the  estolate  is  not  more 
bioavailable  than  other  erythromycins: 
the  estolate  was  equally  or  less 
bioavailable.  (Although  there  may  be 
exceptions,  it  is  generally  true  that  if  one 
drug  in  oral  dosage  form  is  80  to  120 
percent  as  bioavailable  as  the  reference 
drug  in  oral  dosage  form,  the  two  drugs 
are  considered  bioequivalent.)  A  brief 
description  of  those  studies  follows.  The 
bioavailability  values  given  ttre  in  terms 
of  free  base. 

(1)  The  University  of  Texas  Study — a 
comparison  of  estolate  and  stearate. 
single-dose,  fasting  (Ref.  41).  The 
estolate  was  45  percent  as  bioavailable 
as  the  stearate.  The  mean  peak 
concentration  for  the  estolate  was  25 
percent  that  obtained  with  stearate. 

(2)  The  University  of  Texas  Study— a 
comparison  of  estolate  capsules,  enteric- 
coated  base  tablets,  and  stearate 
tablets,  multiple-dose,  fasting  (Ref.  41). 
The  study  employed  24  volunteers  in  a 
crossover  design.  A  total  of  five  doses 
was  given  every  six  hours. 

After  the  first  dose,  the  estolate  was 
36  percent  as  bioavailable  as  the  base, 
and  65  percent  as  bioavailable  as  the 
stearate.  After  the  fifth  dose,  however, 
there  was  no  difference  between  the 
drugs — the  estolate  was  88  percent  as 
bioavailable  as  the  base  and  135  percent 
as  bioavailable  as  the  stearate. 
Cumulative  values  (after  doses  1,  2,  and 
5]  indicate  that  the  estolate  is  06  percent 
as  bioavailable  as  the  base  and  96 
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percent  as  bioavailable  as  the  stearate. 
Thus,  the  estolate  is  not  more 
bioavailable  than  the  base  or  stearate. 

(3)  A  comparison  of  estolate  capsules 
and  stearate  tablets,  single-dose,  fasting 
(Ref.  42).  Blood  levels  were  monitored 
for  12  hours  after  dose  administration. 
The  estolate  was  22  percent  as 
bioavailable  as  the  stearate.  The  mean 
peak  concentration  of  free  base  for  the 
estolate  was  24  percent  that  of  the 
stearate. 

(4)  A  comparison  of  estolate  capsules 
and  stearate,  single-dose,  nonfasting 
(Ref.  42).  The  presence  of  food  reduced 
the  bioavailability  of  the  stearate  and 
increased  that  of  the  estolate.  However, 
the  estolate  was  still  only  89  percent  as 
bioavailable  as  the  stearate.  The  mean 
peak  concentration  for  the  estolate  was 
only  64  percent  that  of  the  stearate. 

(5)  A  comparison  of  estolate  capsules 
and  stearate  tablets,  multiple-dose, 
fasting  (Ref.  42).  A  total  of  five  doses 
was  given  and  blood  samples  were 
drawn  periodically  after  the  fifth  dose 
for  12  hours.  The  bioavailabihty  of  the 
estolate  was  47  percent  that  of  the 
stearate.  The  mean  peak  concentration 
was  higher  for  the  stearate  than  for  the 
estolate. 

(8)  A  comparison  of  estolate  capsules 
and  stearate  tablets,  multiple-dose, 
nonfasting  (Ref.  42).  As  in  the  previous 
study,  a  total  of  five  doses  was  given 
and  blood  samples  were  drawn 
periodically  after  the  fifth  dose  for  12 
hours.  The  bioavailability  of  the  estolate 
was  found  to  be  66  percent  of  the 
stearate. 

(7)  A  comparison  of  estolate  capsules 
and  enteric-coated  base,  multiple-dose 
(Ref.  43).  Twelve  doses  were  given  to  16 
volunteers  in  a  crossover  study.  A  two- 
hour  fast  was  observed  before  and  after 
drug  administration.  Samples  were 
taken  until  the  eighty-fourth  hour.  The 
estolate  was  not  shown  to  be  more 
bioavailable  than  the  base.  After  the 
first  two  doses,  the  estolate  was  90 
percent  as  bioavailable  as  the  base. 
After  doses  9  through  12,  the  mean 
ciunulative  bioavailability  of  the 
estolate  was  99  percent  of  the  base. 
After  the  hnt  and  ninth  doses  the 
differences  in  the  mean  peak 
concentration  was  statistically 
significant  in  favor  of  the  base.  After  ail 
other  doses,  the  differences  in  mean 
peak  concentration  were  not  significant. 

(8)  A  comparison  of  estolate  capsules 
and  enteric-coated  base  tablets, 
nonfasting.  multiple  doses  (Ref.  44).  A 
total  of  12  doses  was  given  during  72 
hours.  Blood  levels  were  monitored  after 
doses  1,  2',  9, 10, 11,  and  12.  The  estolate 
was  not  shown  to  be  more  bioavailable 
than  the  base.  After  the  first  two  doses 
the  bioavailability  of  die  estolate  was 


109  percent  that  of  the  base.  After  doses 
S  through  12,  the  mean  cumulative 
bioavailability  of  the  estolate  was  85 
percent  that  of  the  base.  The  mean  peak 
concentration  for  the  base  was  higher  at 
each  measurement  than  that  of  the 
estolate,  but  was  not  statistically 
significant. 

(9)  A  comparison  of  estolate  capsules 
and  ethyl  succinate  tablets,  multiple 
dose,  nonfasting  (Ref.  45).  This  was  a 
two-way  crossover  study;  five  doses  of 
each  drug  were  given  every  six  hours. 
Blood  levels  were  measured  at  specified 
Intervals  for  36  hours.  The  mean  peak 
concentration  after  each  dose  was 
higher  for  the  ethyl  succinate  than  for 
the  estolate.  After  the  first  dose  the 
ethyl  succinate  was  11  percent  more 
bioavailable  than  the  estolate.  After  the 
fifth  dose,  the  estolate  was  25  percent 
more  bioavailable  than  the  ethyl 
succinate.  However,  the  hydrolysis  data 
indicate  that  after  the  fifth  dose  the 
ethyl  succinate  was  75  percent 
hydrolyzed,  rather  than  50  to  60  percent. 
On  the  basis  of  75  percent  hydrolysis  to 
base,  the  bioavailability  of  the  estolate 
was  only  6  percent  higher  than  that  of 
the  ethyl  succinate.  The  cumulative 
bioavailabihty  of  free  base  after  doses  1, 
2.  3,  and  5  was  92  percent  for  the  ethyl 
succinate  in  comparison  with  the 
estolate. 

(10)  A  comparison  of  estolate  capsules 
and  ethyl  succinate  tablets,  multiple 
dose  (Ref.  46).  A  total  of  three  doses  of 
each  drug  was  given.  The  first  and 
second  doses  were  given  under  fasting 
conditions;  the  third  dose  was  given  20 
to  30  minutes  after  breakfast.  The 
cumulative  bioavailability  of  the  ethyl 
succinate  was  91  percent  that  of  the 
estolate.  Under  the  nonfasting  state  of 
the  third  dose,  the  ethyl  succinate  was 
93  percent  as  bioavailable  as  the 
estolate. 

(11)  A  comparison  of  the  estolate 
suspension  and  the  ethyl  succinate 
suspension,  multiple  dose,  nonfasting 
(Ref.  47).  This  was  a  two-way  crossover 
study  using  25  volunteers.  Each  drug 
was  given  every  six  hours  for  a  total  of 
nine  doses.  In  this  study  significantly 
superior  blood  levels  were  obtained 
from  the  estolate.  The  bioavailability  of 
the  estolate  was  296  percent  that  of  the 
ethyl  succinate  after  the  first  dose.  After 
the  fifth  and  ninth  doses  it  was  427 
percent  and  496  percent  respectively. 
The  mean  peak  concentration  after  the 
first,  fifth,  and  ninth  doses  show  the 
same  trend. 

The  Bureau  pointed  outJhat  400  mg  of 
the  estolate  and  the  ethyl  succinate 
were  administered,  but  that  the  normal 
dose  of  the  estolate  is  only  250  mg  while 
that  of  ethyl  succinate  is  400  mg. 
However,  even  after  normalizing  the 


values  of  400  mg  dose  to  250  mg  dose  of 
the  estolate.  hi^er  blood  levels  of  free 
base  were  obtained  with  the  estolate. 

b.  Lilly's  PoBition.  Lilly's  presentation 
was  aimed  at  refuting  the  Bureau's 
statement  in  the  December  4, 1979 
Federal  Register  that  "The 
bioavailability  of  erythromycin  estolate, 
in  terms  of  &«e  base,  is,  if  anything, 
poorer  than  that  of  other  erythromycins 
tested"  and  at  establishing  that  the 
estolate  is  more  reliably  absorbed  than 
other  erythromycins.  Lilly  reviewed 
essentially  the  same  studies  presented 
by  the  Bureau.  The  firm's  discussion  of 
the  studies  is  described  below.  The 
paragraphs  referred  to  are  in  the 
Bureau's  presentation,  above.  Unless 
otherwise  noted,  bioavailability  is  in 
terms  of  free  base. 

a.  Blood  Levels  of  Free  Base.  (1)  Lilly 
criticized  the  University  of  Texas 
studies  (Refs.  55  and  56;  described  in  - 
paragraphs  (1)  and  (2)  above  as  Ref.  41) 
because  they  did  not  include  all  forms  of 
erythromycin  and  because  they  were 
conducted  imder  fasting  conditions.  The 
firm  stated  that,  in  practice. 
erythromycin  is  often  taken  with  food 
because  the  gastrointestinal  side  effects 
of  all  forms  are  then  reduced.  In 
addition.  Lilly  briefiy  discussed  a 
clinical  trial  indicating  that  the  presence 
or  absence  of  food  can  greatly  influence 
the  bioavailability  of  erythromycin 
products  (Ref.  57). 

In  regard  to  the  single-dose  University 
of  Texas  study,  Lilly  cautioned,  as  did 
the  investigator,  against  drawing 
conclusions  from  a  single-dose  study 
alone,  as  it  might  lead  to  erroneous 
conclusions.  Lilly  also  asserted  that  the 
variability  among  subjects  was  so  great 
that  differences  in  blood  levels  of  free 
base  were  not  statistically  significant. 

The  firm  noted  that,  in  the  multiple- 
dose  University  of  Texas  study,  both  the 
stearate  and  the  base  produced  widely 
variable  blood  levels  of  free  base 
between  doses,  compared  with  the 
gradual  but  steady  rise  of  free  base 
levels  obtained  with  the  estolate.  In 
addition,  the  firm  noted  that  after 
steady-state  conditions  were  reached, 
the  mean  bioavailability  for  the  estolate 
was  greater  than  that  for  the  stearate. 
but  noted  that  the  investigators 
concluded  that  the  difference  was  not- 
statistically  significant. 

(2)  Lilly  discussed  the  multiple-dose 
study  of  the  estolate  capsules  with 
enteric-coated  base  under  nonfasting 
conditions  described  in  paragraph  (7), 
above  (Ref.  43).  In  that  study,  patients 
were  administered  12  doses  of  a  drug, 
one  every  six  hours. 

After  the  first  dose  on  the  third  day — 
the  ninth  dose — the  estolate  produced 


Federal  Regirter  /  Vol.  47.  No.  101  /  Tuesday.  May  25.  1982  /  Proposed  Ruleg 22557 


blood  levels  which  were  only  73  percent 
of  those  of  the  base.  However,  over  a 
full  day  for  the  four  steady-state  doses, 
(doses  9  through  12)  the  estolate  was  99 
percent  as  bioavailable  as  the  base.  The 
firm  concluded  from  this  that 
conclusions  drawn  from  the  multiple- 
dose  University  of  Texas  study  (in 
which  only  five  doses  were  given  over 
the  course  of  the  study)  would 
unrealistically  favor  the  base. 

(3)  In  order  to  determine  the  relative 
bioavailability  of  the  estolate  under 
conditions  closely  related  to  medical 
practice,  Lilly  undertook  a  study 
comparing  estolate  capsules  with 
enteric-coated  base  in  volunteere 
immediately  after  meals  (Ref.  44; 
described  in  paragraph  (8),  above).  As 
did  the  Bureau,  Lilly  concluded  that  this 
study  demonstrated  that  the  estolate 
and  base  are  essentially  bioequivalent, 
and  noted  the  large  intersubject 
variability  with  the  base. 

Lilly  claimed  its  comparison  of  this 
study  and  the  University  of  Texas 
studies  shows  that  the  variabihty  of 
blood  levels  in  patients  receiving  the 
base  increases  markedly  when  it  is 
administered  with  food.  However,  with 
the  estolate,  blood  levels  are  relatively 
constant  whether  or  not  the  drug  is 
taken  with  food.  After  the  first  dose  in 
the  Texas  study,  the  percent  standard 
deviation  of  the  serum  erythromycin 
base  concentrations  was  109  percent 
(range,  43  to  275  percent)  for  the  base, 
and  56  percent  (range,  36  to  82  percent) 
for  the  estolate.  Under  pseudo-steady- 
state  conditions,  this  percent  standard 
deviation  decreased  to  84  percent 
(range.  44  to  167  percent)  for  the  base, 
and  36  percent  (range,  30  to  47  percent) 
for  the  estolate.  When  the  same 
products  were  adminstered  immediately 
after  meals  in  the  Lilly  study,  the 
percent  standard  deviations  of  the 
serum  erythromycin  based 
concentration  for  the  first  dose  of  the 
base  was  170  percent  (range,  100  to  422 
percent)  decreasing  to  63  percent  (range, 
35  to  117  percent)  under  pseudo-steady- 
state  conditions.  For  the  estolate 
capsule,  the  percent  standard  deviation 
was  69  percent  (range,  48  to  83  percent), 
decreasing  under  steady  state 
conditions  to  40  percent  (range,  29  to  51 
percent). 

(4)  Lilly  discussed  two  unpublished 
studies  comparing  estolate  capsules  and 
ethyl  succinate  tablets  (Ref.  45; 
described  in  paragraph  (9)  and  Ref.  46 
described  in  paragraph  (lOJ,  above).  In 
the  first  study,  patients  were  given  250- 
mg  capsules  of  estolate  and  400-mg 
tablets  of  ethyl  succinate.  In  the  second 
study,  patients  were  given  500  mg  of  the 
estolate  or  800  mg  of  the  ethyl  succinate. 


In  both  studies  the  total  erythromycin 
blood  levels  for  the  estolate  were  two  to 
four  times  that  of  the  ethyl  succinate 
despite  the  60  percent  greater  dosage  of 
the  ethyl  succinate.  Lilly  stated  that  in 
the  first  study  the  estolate  was 
hydrolyzed  to  bee  base  to  the  extent  of 
23  percent  while  the  ethyl  succinate 
was  hydrolyzed  to  the  extent  of  57 
percent  In  the  second  study,  the  blood 
levels  for  the  estolate  were  2.2  times 
that  of  the  ethyl  succinate  after  the  first 
dose,  3.1  times  greater  after  the  second 
dose,  and  2.7  times  greater  after  the 
third  dose.  Free  base  was  present  in 
approximately  the  same  proportion. 

(5)  Lilly  presented  two  studies 
comparing  the  estolate  oral  suspension 
with  the  ethyl  succinate  oral  suspension. 
In  the  first  study  (not  reviewed  by  the 
Bureau)  the  investigators  found  that 
significanUy  higher  concentrations  of 
total  erythromycin  and  the  free  base 
were  obtained  with  the  estolate  than 
with  ethyl  succinate  when  they  were 
administered  with  food  (Ref.  58). 
Although  a  greater  proportion  of  the 
ethyl  succinate  is  hydrolyzed  to 
resulting  free  base,  the  free  base 
concentration  fix)m  the  ethyl  succinate  is 
only  about  one-sixth  that  obtained  bom 
the  estolate. 

The  second  study  of  oral  suspensions 
is  described  in  paragraph  (11)  above 
(Ref.  47).  The  firm  noted  the  Bureau's 
statement  that  even  after  normalizing 
the  doses,  the  levels  of  free  base  for 
estolate  were  significanUy  higher  than 
those  of  the  ethyl  succinate. 

(6)  Dr.  Charles  Ginsburg,  Director  of 
Ambulatory  Services  at  the  University 
of  Texas,  Sisuthwestem  Medical  School, 
an  individual  who  appeared  at  the 
hearing,  reported  on  several  studies  he 
had  conducted  comparing  liquid 
preparations  of  the  estolate  and  the 
ethyl  succinate  administered  with  or 
without  milk  to  children  (no  citation  was 
given).  He  emphasized  that  there  are 
only  two  liquid  preparations  of 
erythromycin  available — the  estolate 
and  the  ethyl  succinate.  Dr.  Ginsburg's 
data  corroborated  Lilly's  data.  The 
administration  of  milk  did  not  affect  the 
bioavailability  of  either  drug. 

2.  Reliability  of  Absorption. 

a.  Bureau  of  Drugs' Position.  The 
Bureau  noted  that  the  intersubject 
variation  in  the  absorption  of  the 
estolate  appears  to  be  smaller  than  that 
of  enteric-coated  base.  In  the  multiple- 
dose,  non-fasting  study  described  in 
paragraph  (8)  of  the  Bureau's 
presentation,  above,  the  coefficient  of 
variation  (an  indication  of  intersubject 
variation)  for  the  base  after  the  first  two 
doses  was  twice  as  large  as  that  of  the 
estolate  (Ref.  44).  After  the  nindi  dose. 


the  coefficient  of  variation  of  the  base  is 
15  to  20  percent  higher  for  the  base  than 
that  of  the  estolate.  Of  the  24  patients 
receiving  the  base,  seven  failed  to  attain 
measurable  blood  levels  in  the  first  six 
hours  after  drug  administration.  One 
subject  had  no  measurable  blood  level 
for  12  hours  following  the  first  dose  of 
the  base.  All  subjects  who  received  the 
estolate.  however,  had  measurable 
levels  of  free  base  within  three  hours 
after  the  first  dose.  However,  the  Bureau 
stated  that  there  appears  to  be  no 
clinical  advantage  to  the  greater 
reliability  of  absorption  of  the  estolate 
because  a  patient  with  an  infection  so 
serious  as  to  require  immediate  blood 
levels  would  likely  be  hospitalized  and 
receiving  antibiotics  intravenously. 

b.  Lilly's  Position.  Lilly  contended  that 
the  estolate  is  the  most  reliably  cind 
completely  absorbed  form  of 
erythromycin,  with  total  erythromycin 
concentrations  several  times  those 
obtained  following  administration  of 
other  erythromycins.  In  addition, 
essentially  the  same  total  erythromycin 
concentrations  are  obtained  when  the 
estolate  is  administered  with  or  without 
food  and  with  different  volumes  of 
water.  Four  studies  were  cited  to 
support  these  contentions  (Refs.  42,  59. 
60,  and  61). 

The  absorption  of  enteric-coated  base 
was  said  to  be  highly  variable.  In  a 
study  of  fasting  subjects  administered 
enteric-coated  base  every  six  hours  (not 
reviewed  by  the  Bureau),  steady-state 
blood  levels  of  the  drug  were  generally 
higher  each  day  after  the  first  and 
second  doses  than  after  the  third  and 
fourth  doses  (Ref.  62).  This  variability  in 
concentration  with  time  of  day  was 
repeatedly  observed. 

That  blood  levels  obtained  with  the 
stearate  are  variable  and  influenced  by 
food  and  fluid  was  confirmed  in  the 
University  of  Texas  study.  Lilly  quoted 
the  investigators:  "Overall,  the 
absorption  of  erythromycin  stearate  is 
markedly  decreased  when  administered 
shorUy  after  a  meal  and  appears  not  to 
be  affected  if  dosing  occurs  one  hour 
prior  to  a  meal." 

3.  Tissue  Concentration. 

a.  Bureau  of  Drugs'  Position.  The 
Bureau  reported  on  three  tissue 
concentration  studies:  tonsil,  aqueous 
humor,  and  middle  ear  exudate  (Refs. 
48, 49,  and  50).  Two  studies  compared 
the  estolate  with  the  ethyl  succinate;  the 
aqueous  study  compared  the  estolate 
with  the  base.  In  these  studies, 
bioavailability  was  determined  in  terms 
of  total  erythromycin.  The  estolate  is 
approximately  20  percent  hydrolyzed  in 
vivo,  and  the  ethyl  succinate  is,  on  the 
average,  50  percent  hydrolyzed  to  bee 
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base  in  vivo.  The  Bureau,  therefore, 
estimated  the  levels  of  free  base  by 
dividing  the  estolate  levels  by  five,  and 
the  ethyl  succinate  levels  by  two.  The 
Bureau  concluded  that  although  the 
estolate  sometimes  produced  higher 
tissue  levels  of  free  base  than  other 
erythromycins,  there  appeared  to  be  no 
clinically  significant  advantage  of  one 
erythromycin  preparation  over  another. 
(See  Clinical  Effectiveness  section, 
below.) 

b.  Lilly's  Position.  Lilly  disciissed 
several  tissue  concentration  studies. 
Studies  of  erythromycin  estolate 
coocentrations  in  maxillary  sinus 
exudate  and  tears  were  not 
conparative,  and  LiUy  simply  reported 
the  results  (Refs.  63,  64.  and  65).  Lilly 
also  discussed  the  tonsil  tissue,  aqueous 
humor,  and  middle  ear  exudate  studies 
presented  by  the  Bureau  (Ref.  48 
described  in  Bureau's  position  above). 
The  firm  stated  that  the  higher  tonsillar 
levels  for  the  estolate  may  have 
therapeutic  implications  because  in  vitro 
studies  show  that  progressive  increases 
of  erythromycin  concentrations  above 
the  minimum  inhibitory  concentration 
for  beta-hemolytic  streptococci  result  in 
an  accelerated  killing  rate. 

Dr.  Cinsburg  reviewed  a  study  in 
which  he  found  significant  differences 
(in  favof  of  the  estolate)  between  levels 
of  erythromycin  obtained  &om  estolate 
and  ethyl  succinate  liquid  preparations 
in  the  tears  of  children  (no  citation  was 
given).  (There  were  no  significant 
differences  in  the  salivary 
concentrations  between  the  two  drugs.) 
Dr.  Ginsberg  suggested  that  the  higher 
tear  levels  may  be  of  clinical 
significance  in  a  diseases  of  the  eye  and 
lung  caused  by  chlamydia  in  children. 

4.  Therapeutic  Effect  of  Propionyl 
Ester. 

I.  Bureau  of  Drugs' Position.  The 
Bureau  contended  that  the  propionyl 
ester  has  no  therapeutic  effect  other 
than  serving  as  a  reservoir  out  of  which 
active  free  base  is  hydrolyzed. 

The  Bureau  reviewed  the  results  of 
Lilly's  mouse  protection  studies  which 
compared  the  effectiveness  of 
intravenously  administered  propionyl 
ester  and  erythromycin  base  against 
experimentally  induced  Streptococcus 
pyogenes  infections  (Ref.  51).  (The  drugs 
were  administered  intravenously  in 
order  to  minimize  variation  due  to 
absorption  differences.) 

When  mice  were  treated  1  hoiu-  post- 
infection, the  median  effective  dose  of 
the  base  was  16  mg/kg.  while  that  of  the 
propionyl  ester  was  24  mg/kg.  When 
treatment  was  given  2  hours  pre- 
infection,  the  median  effective  dose  of 
the  base  increased  to  41  mg/kg.  while 


that  of  the  propionyl  ester  was  29  mg/ 

The  propionyl  ester  hydrolyzes  into 
free  base  at  a  relatively  slow  rate  (one 
half-life  is  S3  minutes).  Thus,  the  Biu-eau 
argued  that  this  single  dose  study  is 
biased  in  favor  of  the  propionyl  ester.  In 
normal  treatment  of  bacterial  infections, 
treatments  must  be  continued  for 
several  days  or  relapse  will  occuj*. 
When  the  base  was  given  after 
infection,  the  protective  effect  was  too 
short-lived.  The  greater  protection  from 
administration  of  the  propionyl  ester 
was  due  to  the  prolonged  effect  of  its 
continued  hydrolysis  long  after  the 
comparative  erythromycin  base  dosage 
had  been  eliminated  from  the  mice's 
systems. 

The  Bureau  reviewed  two  in  vitro 
studies  which,  it  claimed,  indicate  that 
the  propionyl  ester  is  inactive  and  that 
any  activity  in  its  solutions  is 
proportional  to  its  hydrolysis  rate. 

(1)  Five  of  the  2'  esters  of 
erythromycin  were  ranked  in  order  of 
hydrolysis  (Ref.  52).  The  ester  with  rapid 
hydrolysis  performed  with  full  activity 
as  soon  as  it  was  applied  to  growing 
cultures.  The  propionyl  ester  had  a  slow 
onset  of  bacteriostatic  activity 
coinciding  with  its  slow  hydrolysis  rate. 

This  study  also  evaluated  the  ability 
of  various  erythromycin  esters  to  inhibit 
radio-labeled  erythromycin  from  binding 
to  ribosomes.  (It  is  through  ribosomal 
binding  that  erythromycin  exerts  its 
bacteriostatic  effect  by  inhibiting 
protein  synthesis.)  The  propionyl  ester 
was  unable  to  displace  significant 
amounts  of  the  labeled  erythromycin 
from  the  ribosomes — the  amount  of 
binding  by  the  esters  was  proportional 
to  their  hydrolysis  rates. 

(2)  That  the  antimicrobial  effect  of  the 
estolate  is  due  to  hydrolysis  of  the 
propionyl  ester  to  free  base  was  urged 
by  the  Bureau  to  have  been 
demonstrated  by  a  second  study 
comparing  bactericidal  effects  at 
different  pH  levels  (Ref.  53).  "There  was 
a  very  slow  and  gradual  appearance  of 
activity  from  the  propionate  solutions  at 
pH  unfavorable  for  hydrolysis  (pH  6.0). 
There  was,  however,  a  rapid  and 
complete  appearance  of  anti-bacterial 
activity  at  a  favorable  hydrolytic  pH 
(pH  7.5). 

Hie  Bureau  contended  that  there  is  no 
direct  evidence  of  hydrolysis  taking 
place  after  the  propionyl  ester  is 
absort>ed  by  bacterial  cells.  Strong 
indirect  evidence,  however,  points  to 
lack  of  hydrolysis  within  cells. 

An  unpubUshed  study  indicates,  by 
use  of  radioactive  tracers,  that  the 
propionyl  ester  is  absorbed  into 
bacterial  cells  to  a  much  greater  extent 
than  is  erythromycin  base  (Ref.  54).  The 


Bureau  stated  that  if  the  ester  were 
hydrolyzed  to  an  active  form 
intracellularly,  the  ester  would  show 
much  higher  activity  than  the  base  in 
vitro  studies.  It  does  not 

Finally,  the  Bureau  cited  Lilly's 
attempts  to  find  bacterial  esterases 
capable  of  splitting  the  estolate.  The 
firm  was  able  to  find  esterases  capable 
of  splitting  ester  complexes  other  than 
the  propionyl  ester  of  erythromycin. 
Thus  far,  the  search  for  enzymes 
capable  of  spUtting  the  propionyl 
erythromycin  ester  within  the  bacterial 
cell  has  |}een  unsuccessful. 

b.  Lilly's  Position.  Lilly  contended  that 
the  propionyl  ester  has  a  therapeutic 
effect  in  addition  to  its  providing  a 
reservoir  from  which  the  base  is 
continously  hydrolyzed.  It  argued  that 
the  ester  configuration  modifies  the 
chemical,  physical,  and  biological 
characteristics  of  erythromycin  and 
increases  its  lipid  solubility.  This 
facilitates  its  penetration  into 
macrophages  and  tissues.  Thus,  the 
ester  acts  as  both  a  reservoir  and  a 
delivery  system  of  erythromycin. 

Lilly  stated  that  if  a  significant 
amount  of  the  propionyl  ester  enters  the 
bacterial  cell  and  intracellular 
hydrolysis  occurs,  then  an  antibacterial 
effect  should  be  observed.  Lilly 
reviewed  the  studies  evaluated  by  the 
Bureau  indicating  that  the  propionyl 
ester  is  accumulated  intracellularly  to  a 
great  extent  than  the  base  (Ref.  54).  The 
firm  noted  that  techniques  have  not  yet 
been  developed  for  determining  actual 
intracellular  hydrolytic  activity. 
However,  because  there  has  not  yet 
been  found  a  medium  in  which  the 
propionyl  ester  is  not  hydrolyzed  to  free 
base,  it  can  only  be  assumed  that  the 
estolate  within  cells  is  a  source  of  active 
free  base. 

Lilly  reviewed  studies  which  indicate 
that  the  uptake  of  antibiotics  by  alveolar 
macrophages  is  related  to  lipid 
solubility — the  more  lipid-soluble  drugs 
being  concentrated  to  a  greater  extent 
than  the  non-lipid-soluble  drugs  (Refs. 
67  and  68).  At  1  minute,  the 
concentration  of  the  estolate  was  17 
times  that  of  the  base,  at  15  minutes,  the 
difference  was  six  times;  and  at  1  hour, 
the  ester  concentrations  were  twice  that 
of  the  base.  The  firm  suggested  that  this 
characteristic  might  be  significant  in 
diffrcult-to-treat  infections  caused  by 
viable  infracellular  bacteria  such  as 
Legionnaire's  disease  and  Chlamydia 
trachomatis. 

Lilly  reported  on  the  mouse  protection 
study  comparing  the  effectiveness  of 
intravenously  administered  propionyl 
ester  and  erythromycin  base  against 
experimentally  induced  Streptococcus 
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pyogenes  infections  (Ref.  51;  reviewed 
by  the  Bureau  above). 

The  median  effective  dose  for  the 
propionyl  ester  was  higher  than  that  for 
the  base.  However,  chromatographic 
analysis  indicates  that  the  amount  of 
active  &ee  base  hydrolyzed  from  the 
propionyl  ester  was  significantly  less 
than  the  median  effective  dose  of  the 
base.  Thus,  Lilly  argued  that  the 
propionyl  ester  itself  appears  to  have 
provided  the  requisite  additional 
antimicrobial  activity.  These  results 
were  confirmed  in  a  second  mouse 
protection  study  performed  in  mice 
infected  with  S.  pyogenes  and  S.  aureus 
(Ref.  69,  noted  reviewed  by  the  Bureau). 

C.  Clinical  Effectiveness 

1.  Streptococcal  Pharyngitis  and 
Tonsillitis  (strep  throat).  "iTie 
reconmiended  children's  dose  for  the 
ethyl  succinate,  the  stearate,  and  the 
base  is  30  to  50  mg/kg/day  in  the 
treatment  of  streptococcal  pharyngitis. 
In  1978,  the  recommended  dose  for  the 
estolate  in  the  treatment  of 
streptococcal  pharyngitis  in  children 
was  changed  from  30  to  50  mg/kg/day  to 
20  to  50  mg/kg/day  based  on  data 
submitted  by  Lilly  (Ref  118). 

a.  Bureau  of  Drugs'  Position.  The 
studies  submitted  by  Lilly  to  support  the 
labeling  change  investigated  only  the 
estolate.  Other  studies  (described 
below)  hidicated  that  higher  doses  of 
the  ethyl  succinate  suspension  are  as 
effective  as  lower  doses  of  the  estolate 
suspension.  The  difference  in  dosage 
amount  is  not  very  great  and  appears  to 
be  of  little  clinical  significance  as  there 
appear  to  be  no  adverse  effects  (i.e., 
gastroinstestinal)  from  higher  doses  of 
the  ethyl  succinate.  In  addition,  there  is 
no  difference  in  effectiveness  between 
low  doses  of  the  estolate  capsules  (23 
mg/kg/day)  and  comparable  doses  of 
the  stearate  tablets  (23.1  mg/kg/day) 
(Ref.  14— described  below).  ^ 

(1)  Erythromycin  estolate  was  used 
successfally  in  the  treatment  of  children 
at  a  dosage  of  20  mg/kg/day  (Ref.  70). 
This  study  made  no  comparison  with 
other  erythromycins. 

(2)  In  a  comparison  of  the  estolate  and 
the  ethyl  succinate  in  children, 
eradication  rates  were  similar  in  both 
groups  (Ref.  16).  The  dosage  of  the  ethyl 
succinata  was  40  mg/kg/day,  while  that 
of  the  estolate  was  20  mg/kg/day.  The 
effectiveness  of  the  ethyl  succinate  at 
lower  doses  was  not  studied. 

(3)  This  study  compared  two  dosage 
schedules  of  the  ethyl  succinate  oral 
suspension  with  penicillin  in  oral 
suspension  (ReL  13).  One  regimen  of  the 
ethyl  succinate  was  the  usually 
recoeunaoded  dosage  (44  to  50  mg/kg/ 
day]  while  the  other  was  below  the 


usual  recommended  dose  (27.5  to  33.4 
mg/kg/day).  There  was  no  significant 
difference  between  the  results  of 
penicillin  and  the  higher,  usually 
recommended,  dose  of  the  ethyl 
succinate. 

The  higher  dosage  of  the  ethyl 
succinate  was  then  compared  with 
penicillin  and  the  estolate  given  below 
the  usual  recommended  dose  (10  to  20 
mg/kg/day)  and  at  the  usual 
recommended  dose  (20  to  50  mg/kg/ 
day).  There  seemed  to  be  no  difference 
in  the  effectiveness  of  the  estolate  and 
the  ethyl  succinate  when  both  were 
given  at  the  recommended  dose.  The 
authors  concluded  that  the  dosage  of  the 
ethyl  succinate  should  be  above  39.5 
mg/kg/day,  but  that  the  estolate  was  as 
effective  as  penicillin  at  16.5  mg/kg/day 
in  patients  under  45.4  kg. 

(4)  This  study  compared  ethyl 
succinate  suspension  (51.4  mg/kg/day) 
and  the  estolate  suspension  (31.8  mg/ 
kg/day)  (Ref.  14).  The  cure  rate  for  the 
ethyl  succinate  was  97.9  percent,  while 
that  of  the  estolate  was  93.3  percent 

In  the  same  study,  the  investigators 
compared  ethyl  succinate  chewable 
tablets  (38.7  mg/kg/day)  with  estolate 
chewable  tablets  (38.3  mg/kg/day).  The 
cure  rate  of  the  ethyl  succinate  was  90.9 
percent,  while  that  of  the  estolate  was 
95.7  percent 

A  third  comparison  was  made  in  the 
same  study,  between  stearate  tablets 
(23.2  mg/kg/day)  and  estolate  capsules 
(23.0  mg/kg/day).  The  cure  rate  for  the 
stearate  was  100  percent;  that  of  the 
estolate  was  95.8  percent 

b.  Lilly's  Position.  Lilly  reviewed  the 
studies  reviewed  by  the  Bureau 
indicating  that  the  estolate  is  effective  in 
the  eradication  of  streptococcal 
microorganisms  at  15  to  20  mg/kg/day 
(Refs.  13. 14. 16.  and  70). 

Dr.  Ginsburg  presented  preliminary 
results  of  an  ongoing  study  comparing 
the  effectiveness  of  the  estolate  (15  mg. 
twice  daily)  to  the  ethyl  succinate  (15 
mg,  twice  daily)  in  the  treabnent  of  strep 
throat  (Ref.  120).  The  author  stated  that 
no  study  had  compared  the 
effectiveness  of  the  ethyl  succinate  with 
the  effectiveness  of  the  estolate  when 
both  were  given  at  the  lower  dose  at 
which  the  estolate  is  effective.  It  is 
essential  to  determine  whether  the  ethyl 
succinate  may  also  be  effective  at  the 
lower  doses.  Of  the  100  patients  studied 
so  far,  52  were  given  the  estolate  with 
an  11-percent  failure  rate.  Of  the  48 
patients  given  the  ethyl  succinate,  there 
was  a  31-percent  failare  rate. 

Z.  Primary  Syphilis. 

a.  Bureau  of  Drugs'  Position.  No 
comparative  studies  of  the  effectiveness 
of  the  estolate  and  other  erythromycine 
have  been  conducted.  (Tlie  only  studies 


have  been  of  re-treatment  rates.  These 
studies  clearly  cannot  demonstrate 
effectiveness.)  Thus,  the  Bureau  stated 
that  it  cannot  be  determined  whether 
the  estolate  is  more  effective  than  othe 
erythromycins. 

(1)  This  study  investigated  the  re- 
treatment  rates  of  different  dosages  of 
erythromycin  estolate  in  the  treatment 
of  primary  syphilis  (Ref.  71).  One  year 
after  treatment  the  re-treatment  rate  for 
the  10  g  schedule  was  35  percent  while 
that  of  the  15  to  20  g  sdiedule  was  15 
percent  Based  on  this  study,  the  Public 
Health  Service  recommends  10  days  of 
orally  administered  erythromycin  in  a 
total  dosage  of  20  g.  The 
recommendation  does  not  specify  a 
particular  form  of  erythromycin. 

(2)  This  study  compared  the  12-month 
re-treatment  rates  of  20-g  schedule  of 
erythromycin  base  and  and  30-g 
schedule  of  the  base  (Rei  12).  A  25- 
percent  re-treatment  rate  was  obtained 
with  a  20-g  schedule,  while  a  9.9-percent 
re-treatment  rate  was  obtained  with  the 
30-g  schedule.  The  authors  concluded 
that  erythromycin  base  in  a  total  of  no 
less  than  30  g  for  10  days  is  an 
acceptable  alternative  to  penicillin  in 
the  treatment  of  early  syphilis. 

b.  Lilly's  Position.  Lilly«ubmitted  no 
additional  studies  on  the  effectiveness 
of  erythromycin  on  the  treatment  of 
primary  syphilis. 

3.  Haemophilus  influenzae  Otitis 
Media. 

a.  Bureau  of  Drugs'  Position.  The 
Bureau  claimed  that  superior 
effectiveness  of  the  estolate  over  the 
ethyl  succinate  cannot  be  seen  from  the 
available  data.  None  of  the  studies 
compares  erythromycin  estolate  with 
other  erythromycin. 

(1)  The  Bureau  reviewed  die  results  of 
two  studies,  which  Lilly  had  in 
combining  them,  claimed  showed  that 
the  estolate  is  more  effective  than  the 
ethyl  succinate  in  the  treatment  of  H. 
influenzae  otitis  media  (Ref.  72).  In  the 
first  study,  there  was  a  cure  rate  of  77 
percent  with  an  ethyl  succinate/ 
sulfonamide  combination,  and  a  50- 
percent  cure  rate  with  ethyl  succinate 
alone.  In  the  second  study,  there  was  a 
cure  rate  of  88  percent  with  an  estolate/ 
sulfonamide  combination  and  an  81- 
percent  cure  rate  with  the  estolate 
alone.  The  Bureau  argued  that  the 
effectiveness  of  different  drugs  should 
be  compared  only  when  they  are  used  in 
the  same  study. 

(2)  Contrasting  results  were  obtained 
in  another  study  comparing  an  estolate/ 
sulfonamide  combination  and  the 
estolate  alone  (Ref.  73).  In  this  study,  a 
95-percent  cure  rate  was  obtained  with 
the  estolate/sulfooamide  oorabinatioa. 
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but  only  63  percent  of  the  patients 
treated  %vith  the  estolate  alone  were 
cured. 

(3)  The  investigators  compared  the 
effectiveness  of  an  estolate/sulfonamide 
combination,  and  the  estolate  alone, 
among  others  (Ref.  74).  They  stated, 
"This  study  shows  that  the  fixed 
combination  of  erythromycin  estolate 
and  triple  sulfonamide  suspenion  is  as 
effective  in  acute  otitis  media  as  the 
single  drug  ampicillin  and  more  effectiTe 
than  the  ingredients  of  the  combination 
used  separately." 

(4)  In  another  study,  the  effectiveness 
of  erythromycin  ethyl  succinate/ 
sulfonamide  suspenion  was  compared 
with  the  effectiveness  of  the  ethyl 
succinate  alone,  as  well  as  with  several 
other  drugs  (Ref.  75).  The  authors 
concluded  that  ampicillin,  penicillin 
with  sulfonamide,  and  erythromycin 
ethyl  succinate/ trisulfapyrimidine  were 
the  most  bactericidal  treatment 

(5)  In  still  another  study,  the 
investigators  compared  the 
erythromycin  concentration  in  middle 
ear  exudate  following  estolate  or  ethyl 
succinate  administration  in  eight 
patients  with  otitis  media  (Ref.  49).  Tbe 
concentration  in  the  ethyl  succinate 
group  ranged  from  0.24  to  1.02  mcg/mL 
with  a  mean  of  0.84  mcg/mL  The 
concentration  in  the  estolate  group 
ranged  from  1.68  to  more  than  8  meg/ 
mL.  with  a  mean  of  4.18  mcg/mL.  The 
higher  levels  obtained  with  the  estolate 
appear  to  be  of  little  clinical  signiffcance 
as  the  patient  with  the  highest  senim 
and  middle  ear  exudate  levels  of 
erythromycin  had  a  moderate  grouth  of 
H.  influence  on  the  culture. 

b.  Lilly's  Position.  Lilly  reviewed  the 
results  of  the  study  comparing  the  ethyl 
succinate  and  an  ethyl  succinate/ 
sulfonamide  combination  and  its  own 
study  comparing  the  estolate  and  an 
estolate/sulfonamide  combination  (Ref. 
72;  described  in  the  Biu«au's  paragraph 
(1)  above).  It  was  urged  that,  taken 
together,  the  studies  indicate  that  the 
estolate  is  at  least  as  effective  in  H. 
influenzae  otitis  media  as  a  combination 
of  the  ethyl  succinate  and  a 
sulfonamide. 

4.  Diphtheria. 

a.  Bureau  of  Drug's  Position.  The 
Bureau  was  aware  of  no  data  showing 
superior  effectiveness  of  the  estolate 
over  other  forms  of  erythromycin  in  the 
treatment  of  diphtheria. 

(1)  Many  references  to  erythromycin 
therapy  in  diphtheria  do  not  specify  a 
particular  form  of  the  drug.  The  Report 
of  the  Committee  on  Infectious  Diseases 
of  the  American  Academy  of  Pediatrics 
(1977)  states,  under  treatment  of 
diphtheria.  "Antimicrobial  therapy  is  a 
valuable  adjtmct,  but  it  is  not  a 


substitute  for  antitoxin.  Peniclllin.and 
erythromycin  are  the  drugs  of  choice." 
The  Bureau  cited  nine  other  published 
articles  generally  recommending 
erythromycin  in  the  treatment  of 
diphtheria  (Refs.  76  through  82. 115.  and 
119). 

(2)  Diphtheria  carriers  were  treated 
with  benzathine  penicillin,  erythromycin 
estolate.  or  clindamycin  (Ref.  83).  All 
treatments  were  successful;  92  percent 
of  the  patients  in  the  estolate  group  had 
negative  cultiu'es  at  the  end  of 
treatment. 

(3)  Diphtheria  carriers  were  treated 
with  erythromycin  estolate  for  6  days 
(Ref.  84).  All  carriers  with  positive 
throat  ciiltiures  before  therapy  developed 
negative  cultures  during  therapy.  Two 
weeks  after  the  end  of  therapy, 
however.  21  percent  of  the  patients  had 
positive  cultures  again. 

(4)  This  was  a  discussion  of  treatment 
in  the  1970  diphtheria  epidemic  in  San 
Antonio  (Ref.  85).  Children  from  2  to  5 
years  old  received  erythromycin 
lactobionate  intravenously  or  the  ethyl 
succinate  inframuscularly  for  3  days, 
followed  by  the  stearate  for  4  days. 
Patients  6  years  old  and  over  received 
the  lactobionate  intravenously  for  3 
days  and  the  stearate  for  the  next  4 
days.  C.  diphtheriae  was  eliminated 
from  all  patients. 

Carriers  were  treated  with  estolata 
syrup  for  7  days.  There  was  a  success 
rate  of  89  percent 

(5)  Of  142  carriers  treated  with 
procaine  penicillin.  14  did  not  have  the 
organism  eliminated  from  the 
nasopharynx  (Ref.  86).  The  patients  who 
did  not  respond  to  penicillin  were  then 
given  erythromycin  ethyl  succinate, 
which  eliminated  the  organism  in  every 
patient 

(6)  The  Bureau  reported  on  five 
published  articles  reporting  on  the 
successful  use  of  erythromycin  other 
than  the  estolate  ethyl  carbonate  in  the 
treatment  of  diphtheria  (Refs.  87  through 
91). 

h.  Lilly's  Position.  Lilly  reviewed  two 
literature  excerpts  (Refs.  83  and  84; 
reviewed  by  the  Bureau  in  paragraphs 
(2)  and  (3)  above)  reporting  on  l^e 
estolate's  effectiveness  in  eradicting 
diphtheria  bacilli.  The  firm  noted  that 
other  erythromycins  have  not  been 
studied  in  the  treatment  of  diphtheria. 

5.  Pertussis. 

a.  Bureau  of  Drugs'  Position.  The 
Bureau  stated  that  there  is  no  published 
evidence  that  one  form  of  erythromycin 
is  more  effective  than  another  in  the 
freatment  of  pertussis  (whooping  cough). 

(1)  The  Bureau  reviewed  nine  excerpts 
from  the  medical  Uterature  which 
recommend  erythromycin  for  the 
treatment  of  patients  with  pertussis  or 


exposed  to  pertussis  (Refs.  76.  78,  80.  92 
through  96.  and  115).  No  specific  form  of 
erythromycin  is  recommended. 

(2)  Erythromycin  estolate  eradicated 
B.  pertussis  from  the  nasopharynx  in  2 
to  7  days  (Ref.  97).  In  the  no  antibiotic 
group,  the  organism  was  eliminated  in  7 
to  14  days.  The  estolate  had  no  effect  on 
the  duration  or  severify  of  the  disease, 
as  judged  by  the  length  of 
hospitalization. 

(3)  All  131  patients  treated  with  the 
estolate  had  negative  nasopharyngeal 
cultures  on  the  sixth  day  of  treatment 
(Ref.  98).  On  the  same  day.  11  to  36 
patients  freated  with  ampicillin  still  had 
positive  cultures. 

(4)  In  an  outbreak  of  pertussis.  200 
patients  (including  17  carriers)  were 
freated  with  the  ethyl  succinate  (Ref. 
99).  At  the  end  of  freatment  118  patients 
(59  percent)  were  cured,  and  62  (31 
percent)  were  greatly  improved.  After  1 
week  of  freatment  all  17  carriers  had 
negative  cultures. 

(5)  In  this  study  patients  received 
erythromycin  as  the  ethylcarbonate  or 
the  stearate  for  4  to  21  days  (Ref.  100). 
The  author  simply  noted  that 
erythromycin  seems  to  have 
prophylactic  value  in  preventing  or 
abortiiig  whooping  cough. 

b.  Lilly's  Position.  Lilly  stated  that 
eradication  of  Bordetella  pertussis  from 
the  nasopharyngeal  secretions  of 
patients  is  important  in  reducing  the 
occurrence  of  secondary  cases  and 
bacterial  complications.  In  one  study 
(Ref.  97;  reviewed  by  the  Bureau  in 
paragraph  (2)  above)  estolate  treatment 
was  superior  to  no  treatment  in  reducing 
the  lei}gth  of  time  that  nasopharyngeal 
cidtuies  remain  positive  for  B.  pertussis. 

Lilly  asserted  that  the  recent  addition 
of  the  B.  pertussis  indication  in  the 
labeling  of  all  erythromycin  products 
was  baBed  on  studies  conducted  only 
with  the  estolate.  Through  a  freedom  of 
information  request  Lilly  learned  that 
the  recommendation  that  the  indication 
be  approved  was  based  on  a  review  of 
published  reports.  Lilly  asserts  that  ordy 
three  of  the  published  reports  provided 
dosage  information  and  identified  the 
specific  erythromycin  product  (Refs.  97, 
98  and  99;  reviewed  by  the  Bureau  in 
paragraphs  (2),  (3).  and  (4)  above).  Two 
of  those  three  publications  reported  that 
the  estolate  was  effective  at  a  dosage  of 
40  to  50  mg/kg/day. 

The  third  excerpt  was  a  report  of 
clinical  experience  with  the  ethyl 
succinate  at  a  dose  of  30  mg/kg/day. 
Lilly  asserts  that  approval  of  the 
pertussis  indication  could  not  have  been 
based  on  this  study  because,  as  stated 
by  the  reviewing  medical  officer,  "It  is 
not  written  in  this  paper  how 
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evaluations  of  'cured,'  'greatly  improved' 
etc.  were  made  ...  by  the  evaluation  of 
clinical  signs,  duration  of  the  disease  or 
bacteriological  results." 

Lilly  reported  on  a  more  recent 
excerpt  stating  that  7  days  of  ethyl 
succinate  therapy  at  a  dosage  at  55  mg/ 
kg/day  failed  to  eradicate  B.  pertussis 
from  an  infant  (Ref.  125;  not  reviewed  by 
Bureau).  A  second  infant  who  was 
.exposed  to  the  first  patient  contracted 
pertussis  in  spite  of  prophylactic  use  of 
ethyl  succinate  suspension  at  the  same 
daily  dose.  The  authors  emphasized  the 
need  for  further  study. 
6.  Legionnaire's  Disease. 

a.  Bureau  of  Drug's  Position.  The 
Bureau  stated  that  different 
erythromycin  preparations  have  been 
used  in  the  treatment  of  Legionnaire's 
disease,  but  that  data  showing  one 
erythromycin  to  be  more  effective  than 
another  were  not  available. 

(1)  The  Bureau  reviewed  three 
literature  excerpts  recommending 
erythromycin  for  the  treatment  of 
Legionnaire's  disease  (Refs.  101, 102, 
and  115).  Two  of  the  articles  recommend 
no  specific  t3^e  of  erythromycin.  One 
article  states  that  the  estolate  should  not 
be  used  because  of  the  risk  of 
hepatotoxicity. 

(2)  In  this  study,  15  of  16  patients 
treated  with  the  lactobionate 
(intravenous)  or  stearate  had  a 
satisfactory  response  to  therapy 
including  seven  who  were  administered 
immunosuppresive  therapy  concurrently 
(Ref.  99).  One  patient  was  not  initially 
diagnosed  as  having  Legionnaire's 
disease  and  was  treated  vrith  penicillin, 
ampicillin,  gentamycin,  and  oxacillin. 
He  died  on  the  tenth  day  of  illness  after 
receiving  only  two  doses  of 
erythromycin. 

b.  Lilly's  Position.  In  severe  infections 
or  in  patients  with  compromised  host 
defenses,  parenteral  erythromycin 
therapy  is  often  used  in  hospitalized 
patients.  However,  Lilly  stated  that  in 
the  management  of  outpatients  writh 
pnemnonia  that  may  be  Legionnaire's 
disease,  the  use  of  an  oral  erythramycin 
product  is  recommended. 

Studies  in  Detroit  have  demonstrated 
a  lack  o[  response  to  the  stearate  in 
spite  of  oral  doses  of  4  g  or  more  daily 
(Refs.  121  and  122  not  reviewed  by  the 
Bureau).  One  patient  developed  the 
disease  while  receiving  the  drug. 
Intravenous  erythromycin  at  similar 
does  resnited  in  therapeutic  response. 

Investigators  at  the  University  of 
Vermont  also  have  emphasized  the 
unpredictability  of  the  stearate  form  in 
the  initial  treatment  of  Legionnaire's 
disease  (Ref.  123;  not  reviewed  by  the 
Bureau). 


Dr.  DoUn,  Professor  of  medicine  at  the 
University  of  Vermont,  an  individual 
who  appeared  at  the  hearing,  noted  that 
Legionnaire's  disease  is  one  of  the  few 
clinical  situations  in  which 
erythromycin  is  the  initial  treatment  of 
choice  for  a  life-threatening  infection. 

Dr.  Dolin  stated  that  reliable 
absorption  is  a  paramount  consideration 
in  selection  of  any  oral  therapy  for  a 
life-direatening  (^ease.  He  reiterated 
the  concern  that  absorption  of  oral 
erythromycin  preparations  other  than 
the  estolate  is  hi^y  erratic  and 
unreliable,  particulariy  when  taken 
without  regard  to  meals,  as  is  usually 
the  case.  He  stated  that  he  had  observed 
several  cases  of  Legionnaire's  disease 
that  progressed  on  oral  base  therapy, 
which  eventually  reponded  to 
intravenous  erythromycin  therapy  in  the 
hospital. 

D^.  Dolin  stated  that  there  are  other 
properties  (^  the  estolate  which  suggest 
that  it  may  have  potential  advantages  in 
the  treatment  of  Legionnaire's  disease. 
Although  it  is  argued  that  the  propionyl 
ester  is  inactive,  it  is  clear  that 
significant  antibacterial  activity  is 
associated  with  the  ester  and  that 
hydrolysis  to  firee  base  occurs 
continuously.  In  addition,  the  ester 
appears  to  achieve  {referential 
penetration  and  concentration  in 
macrophages,  which  are  an  important 
site  of  rephcation  for  Legionella 
organisms. 

7.  Chlamydial  Infections. 

a.  Bureau  of  Drugs'  Position.  The 
Bureau  stated  there  are  no  data 
demonstrating  that  one  erythromycin  is 
more  effective  than  fmother  in  the 
treatment  of  chlamydial  urethritis.  In 
addition,  the  Bureau  stated  that  there 
are  no  data  demonstrating  that  one 
erythromycin  is  more  effiective  than 
another  in  the  treatment  of  chlamydial 
conjunctivitis  or  chlamydial  pneumonia 
in  neonates. 

(1)  Two  literature  excerpts 
recommend  erythromycin  [without 
specifying  a  particolar  tmtn],  to  treat 
chlamydial  pneumonia  and  chlamydial 
conjunctivitis  (Refs.  105, 106,  and  115). 

(2)  For  chlamydial  pneumonia,  the 
authors  suggest  the  use  of  systemic 
erythromycin,  without  specifying  a 
particular  form  (Ref.  105).  They  suggest 
the  use  of  systemic  erythromycin  ethyl 
succinate  to  treat  chlamydial  neonfftal 
conjunctivitis. 

(3)  The  Bureau  reviewed  two  excerpts 
describing  the  successful  use  of  the 
ethyl  succinate  in  chlamjrdial 
pneumonia  in  children.  (Refis.  107  and 
108). 

(4)  A  patient  with  chlamydial 
pneumonia  who  was  treated 
unsuccessfully  with  other  antibiotics 


responded  well  when  the  lactobionate 
was  administered  for  3  days,  followed 
by  the  ethyl  succinate  for  another  10 
days  (Ref.  109). 

(5)  Oral  erythromycin  estolate  or 
topical  erythromycin  ointment  was 
given  to  36  infonts  with  chlamydial 
conjunctivitis  (Ref.  110).  Of  those 
patients,  35  had  negative  cultures  on  the 
seventh  day.  The  systemic  erythromycin 
was  effective  in  eradicating  C. 
trachomatis  bom  the  nasopharynx  of  six 
patients. 

(6)  This  study  compared  the  inddenoe 
of  chlamydial  infections  in  infants  bom 
to  modiers  with  treated  and  untreated  C 
trachomatis  cervical  infections  (Ref. 
111).  There  was  no  infection  among  the 
infants  of  the  10  treated  mothers  treated 
with  the  base.  Of  the  20  infants  bom  to 
untreated  mothers,  however,  6 
developed  chlamydial  conjunctivitis,  2 
developed  dilamydial  pneumonia,  and  1 
developed  an  asjrmptomatic 
nasopharyngeal  infection. 

b.  Lilly's  Position.  Lilly  stated  that 
comparative  studies  of  the  estolate, 
base,  and  tetracycline  in  the  treatment 
of  nongonococcal  urethritis  due  to 
Chlamydia  trachmnatis  and/or 
Ureaplasma  urealyticum  were  in 
progress  (Ref.  124;  not  reviewed  by  the 
Bureau).  There  is  not  evidraioe  that 
tetracycline  resistance  has  been 
developing  in  strains  of  U.  urealyticum. 
Therefore,  it  is  important  to  establish 
which  ioirm  of  erythromycin  will  provide 
statisfactory  ahemate  therapy. 

8.  Campylobacter  Enteritis. 

a.  Bureau  of  Drugs' Position.  The 
Bureau  stated  that  there  are  no  data 
comparing  the  effectiveness  of  the 
erythromydna  in  the  treatment  %A 
Campylobacter  enteritis. 

(1)  Five  literature  excerpts  recommed 
erythromycin  treatment,  but  no 
particular  form  of  erythromycin  is 
specified  (Refs.  112  through  116). 

(2)  Most  of  37  children  with 
Campylobacter  enteritis  recovered 
spontaneously  on  conservative  therapy 
(Ref.  117).  However,  seven  dnldren 
were  treated  with  the  estolate  for 
relapse  or  persistent  signs  and 
symptoms  of  disease.  Stool  cultures 
became  negative  within  48  hours. 
Symptoms  disappeared  in  five  of  the 
seven  patients  within  24  hours. 

b.  Lilly's  Position.  Lilly  submitted  no 
other  data  on  the  effectiveness  of  the 
estolate  in  camphylobacter  enteritis. 
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V.  Committee's  Conclusions  and 
Recommendations 

On  July  28, 1961,  the  Ad  Hoc  Advisory 
Committee  on  Erythromycin  Estolate 
submitted  written  responses  to  the  ten 
issues  included  in  the  February  27, 1981 
notice  of  hearing.  Some  of  the  issues 
were  modified  by  the  Committee.  The 
Committee  responses  are  summarized 
below. 

Before  reaching  specific  issues,  the 
Committee  passed  two  resolutions:  (1) 


"On  the  basis  of  available  data,  it  is  the 
conclusion  of  this  Committee  that  no 
convincing  evidence  has  been  brought 
forward  to  indicate  that  the  use  of 
erythromycin  estolate  in  children  is 
associated  with  a  higher  incidence  of 
cholestasis  than  other  erythromycin 
formulations.  As  far  as  efficacy  is 
concerned,  the  evidence  clearly 
indicates  that  erythromycin  estolate  is 
as  effective  as  other  erythromycin 
formulations."  (2)  "The  Committee  finds 
the  data  available  on  erythromycin 
estolate  hepatotoxicity  adequate  to 
estimate  a  risk  of  approximately  one 
case  per  thousand  exposures,  but  totally 
inadequate  to  determine  the  risk  of 
other  forms  of  erythromycin  in  adults. 
Serum  levels  with  the  estolate,  whether 
evaluated  as  total  drug  or  erythromycin 
base,  are  at  least  as  good  as  with  other 
dosage  forms.  Theoretical  advantages  of 
the  estolate,  such  as  superior  tissue 
levels,  penetration  into  alveolar 
macrophages,  and  perhaps  initially  more 
reliable  absorption  and  bioavailability 
when  the  drug  is  taken  with  food  (as  is 
most  likely  in  clinical  practice)  have 
been  raised.  These  considerations  lead 
the  Committee  to  the  conclusion  that 
there  is  indeed  a  reason  for  the 
continued  availability  of  the 
erythromycin  estolate  and  the  exercise 
of  clinical  judgment  in  evaluating  the 
risk/benefit  ratio  of  the  particular 
erydjTomycin  formulation  to  be  used  in 
each  individual  patient." 

A.  Adverse  Reactions 

The  Committee  concluded  that  the 
incidence  of  hepatotoxicity  for  adults 
was  greater  for  erythromycin  estolate 
than  for  other  erythromycins.  The 
Committee  concluded  that  the  difference 
in  the  incidence  of  hepatotoxicty  is  of 
clinical  concern. 

The  Committee  unanimously  voted 
that  the  incidence  of  hepatotoxicity  in 
children  was  not  greater  for  the  estolate 
than  for  other  erythromycins. 
Accordingly,  the  Committee  made  no 
finding  on  die  clinical  significance  of  the 
difference. 

The  Committee  also  found  that  the 
Bureau's  voluntary  adverse  reaction 
reports  to  date  did  not  determine  the 
relative  incidence  for  erythromycin 
adverse  liver  effects. 

The  Committee  unanimously  found 
that  the  data  presented  from  the  K-P 
study  to  date  cannot  reliably  be  used  to 
determine  the  incidence  of  adverse  liver 
effects  for  erythromycins.  The 
Committee  made  no  finding  on  the 
clinical  significance  of  differences 
shown.  The  Committee  unanimously 
found  that  a  useful  historical  cohort 
study  could  be  devised. 


The  Committee  answered  the  question 
"Did  the  data  presented  from 
prospective  clinical  studies  provide  a 
reliable  determination  of  the  incidence 
of  adverse  liver  effects  for 
erythromycins?"  by  a  vote  of  one 
positive,  five  negative,  and  five 
abstentions.  The  discussion  preceding 
the  vote  indicates  a  concern  over  the 
conflicting  results  of  the  prospective 
clinical  studies. 

The  Committee  unanimously 
concluded  that  there  are  no  major 
differences  between  erythromycin 
estolate  and  other  oral  erythromycins  in 
the  incidence  of  adverse  effects  in 
adults  or  in  children,  other  than  those 
involving  the  liver.  One  committee 
member  described  "no  major  difference" 
as  the  situation  where  there  was  a 
difference  in  one  study  in  one  direction 
but  there  is  a  slight  difference  in  another 
study  in  the  opposite  direction. 

B.  Bioavailability 

The  Committee  unanimously 
concluded  that  it  could  not  determine 
whether  tissue  concentration  studies  of 
the  estolate  and  the  ethyl  succinate 
provide  any  evidence  of  a  clinically 
significant  advantage  for  adults  or 
children  because  there  is  no  valid 
interpretation  of  the  clinical  significance 
of  bioavailability  of  the  propionyl  ester 
in  tissue. 

The  Committee  concluded  that  studies 
showing  observable  higher  blood  levels 
of  erythromycin  as  the  estolate  indicate 
that  the  estolate  is  more  reliably 
absorbed  than  other  erythromycins.  The 
Committee  unanimously  found, 
however,  that  it  did  not  know  whether 
blood  levels  of  the  estolate  are  related 
to  the  therapeutic  response.  It 
considered  the  ability  of  a  medication  to 
be  taken  without  regard  to  meals  as  a 
clinical  advantage. 

The  Committee  unanimously  agreed 
that  all  except  one  of  the  bioavailability 
studies  in  adults  reviewed  by  the  Bureau 
of  Drugs  demonstrate  that  blood  levels 
of  the  base  obtained  following 
administration  of  erythromycin  estolate 
are  at  least  equal  to  those  obtained  after 
administration  of  erythromycin  base, 
stearate,  and  ethyl  succinate.  For 
children,  the  imanimous  response  was 
that  the  erythromycin  estolate 
suspension  provides  consistently  higher 
blood  levels  measured  as  the  base  than 
does  ethyl  succinate  suspension. 

The  Committee  imanimously 
concluded  it  could  not  determine 
whether  the  propionyl  ester  of 
erythromycin  estolate,  apart  from  its 
being  hydrolyzed.  contributes  to  the 
therapeutic  effect  of  erythromycin 
estolate.  Accordingly,  die  Committee  did 
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not  determine  whether  the  contribution 
of  the  propionyl  ester  to  the  therapeutic 
effect  was  of  clinical  significance. 

Tlie  Conunittee  unanimously 
concluded  that  a  prospective  study  to 
determine  the  therapeutic  effect  of  the 
propionyl  ester  may  be  needed. 
However,  because  such  a  study  is  not 
technically  feasible  at  the  present  time, 
the  Committee  did  not  determine  what 
the  design  of  the  study  should  be. 

C.  Clinical  Effectiveness 

The  Committee  concluded  that 
erythromycin  estolate  has  not  been 
shown  by  means  of  randomized  clinical 
trials  to  offer  greater  therapeutic 
effectiveness  in  adults  over  other 
erythromycins.  The  Committee  also 
concluded  that  there  is  suggestive 
evidence  that  in  some  clinical 
circumstances  erythromycin  estolate 
may  show  therapeutic  advantage  in 
children  over  other  erythromycins. 

The  Committee  unanimously 
concluded  as  follows,  "In  the  treatment 
of  streptococcal  pharyngitis  in  children, 
erythromycin  estolate  has  been  shown 
to  be  effective  at  a  lower  dose  than  that 
recommended  for  all  other 
erythromycins.  An  ongoing  prospective 
randomized  clinical  study  shows 
superiority  of  the  estolate  over  the  ethyl 
succinate  at  30  mg/kg/day  given  only 
twice  a  day.  The  lower  dose  and  the  less 
frequent  dosing  constitute  a  clinical 
advantage."  The  Committee  made  no 
findings  on  the  effectiveness  of  various 
erythromycins  in  the  treatment  of 
primary  syphiHs. 

The  Committee  unanimously 
concluded  that  neither  erythromycin 
estolate  nor  erythromycin  ethyl 
succinate  is  reconunended  alone  for  the 
treatment  of//,  influenza  otitis  media 
and  that  there  have  been  no 
randomized,  controlled  clinical  trials  to 
show  whether  erythromycin  estolate  has 
any  advantage  over  other  erythromycins 
in  the  treatment  of  diphtheria,  pertussis. 
Legionnaires'  disease,  chlamydial 
infections,  or  Campylobacter  enteritis. 

D.  Risk/Benefit  Determination 

The  Committee  determined  that  the 
risk/benefit  ratio  of  the  estolate  in 
adults  is  favorable,  referring  to  the 
previously  accepted  resolution 
pertaining  to  adults.  The  Committee 
determined  that  the  estolate  has  a 
favorable  risk/benefit  in  children  and 
referred  to  the  previously  accepted 
resolution  pertaining  to  children.  The 
Committee  unanimously  recommended 
two  possible  changes  in  labeling  for 
adult  dosage  forms:  (1)  The  wording 
"further,  the  propionyl  ester  contributes 
to  the  activity  of  the  drug  through 
additional  hydrolysis  to  the  base  at  the 


bacterial  cellular  level"  should  be 
deleted  from  the  labeling,  and  (2) 
indications  of  other  infections,  such  as 
Chlamydia  trachomatis  and 
Campylobacter,  should  be  added  if  data 
were  submitted  to  support  the  added 
indications.  The  Committee  also 
discussed  whether  the  indications  for 
chronic  use,  such  as  prophylaxis  of 
rheumatic  fever,  should  be  removed,  but 
took  no  vote  on  this  issue. 

The  Committee  recommended  that  the 
boxed  warning  in  pediatric  dosage 
forms  of  the  estolate  should  have 
"ADULTS"  juxtaposed  to  "WARNING". 
This  woidd  indicate  that  the  data  at  this 
time  do  not  justify  a  boxed  warning  for 
pediatric  uses.  The  Committee 
unanimously  recommended  that  the 
labeling  changes  suggested  for  the  adult 
dosage  forms  be  included  in  the 
pediatric  dosage  forms  as  well:  (1)  That 
the  sentence  stating  that  the  estolate  is 
hydrolyzed  at  the  bacterial  cellular  level 
be  deleted  from  the  labeling;  and  (2)  that 
indications  for  Chlamydia  trachomatis 
and  Campylobacter  infections  be 
considered  as  the  data  are  submitted. 

VI.  Comments  on  the  Committee's 
Report 

The  agency  received  three  comments 
on  the  Committee's  report — one  each 
fi^m  HRG,  the  American  Medical 
Association  and  Lilly. 

1.  HRG  stated  that  the  evidentiary 
findings  of  the  Committee  support  the 
Bureau's  arguments  that  erythromycin 
estolate  tablets  and  capsules  are  unsafe, 
and  that  this  requires  the  revocation  of 
provisions  for  certification.  In  particular, 
HRG  cites  the  findings  of  the  Committee 
that  greater  hepatotoxicity  is  associated 
with  the  estolate  and  that  this  is  of 
clinical  concern. 

Next,  HRG  stated  that  under  the  act, 
evidence  of  effectiveness  must  consist  of 
adequate  and  well-controlled  clinical 
investigations,  citing  Weinberger  v. 
Hynson,  Westcott.  and  Dunning,  412, 
U.S.  609,  629-630  (1972).  HRG  then 
asserted  that  the  only  benefits  of  the 
estolate  over  other  erythromycins 
identified  by  the  Committee  were 
"theoretical .  .  .  such  as  superior  tissue 
levels,  penetration  into  alveolar 
macrophages  and  perhaps  initially  more 
reliable  absorption  and  bioavailability 
when  taken  with  food."  Finally,  HRG 
argued  that  unless  there  are  adequate 
and  well-controlled  clinical 
investigations  showing  greater  benefits 
from  the  estolate  than  from  other 
erythromycins,  the  agency  is  required  by 
law  to  revoke  the  provisions  for 
certification  of  the  estolate  tablets  and 
capsules. 

HRG  urged  the  Commissioner  to 
disregard  the  Conunittee's 


recommendation  that  the  estolate 
remain  on  the  maricet  stating  that  this 
issue  is  outside  the  Committee's 
mandate  (none  of  the  ten  questions 
posed  asked  whether  the  estolate  should 
remain  on  the  market)  and  expertise. 
HRG  maintained  that  it  is  only  the 
Committee's  factual  findings,  which  it 
contended  support  revocation  of 
certification  provisions,  that  should  be 
given  weight  in  the  Commissioner's 
deUberations. 

HRG  is  correct  that  the  Committee 
was  not  direcdy  asked  whether 
erythromycin  estolate  tablets  and 
capsules  shoidd  remain  on  the  market  It 
was  beheved  that  the  Committee's 
judgment  on  that  issue  would  be  clear 
from  the  answers  to  the  ten  questions 
posed.  However,  as  the  Cmnmittee's 
reconmiendation  that  the  estolate 
remain  on  the  market  summarizes  its 
risk/benefit  evaluation,  the 
Conunissioner  believes  it  proper  for  him 
to  consider  that  reconunendation  in 
making  his  decision. 

The  Commissioner  disagrees  that  the 
data  presented  compel  the  conclusion 
that  the  estolate  has  an  unfavorable 
risk/benefit  ratio.  The  Commissioner 
concludes  that  it  is  likely  that  the 
estolate  is  associated  with 
hepatotoxicity  to  a  greater  extent  than 
are  other  erythromycins.  However,  as 
explained  in  the  following  section,  the 
Commissioner  also  finds  benefits  to 
offset  this  risk. 

Moreover,  the  Committee  concluded 
that  available  data  tend  to  suggest 
benefits  of  the  estolate  compared  to 
other  erythromycins.  "Hie  Committee's 
statements  about  the  relative  risks  must 
be  considered  in  this  context  From  the 
Committee's  recommendation  that  the 
estolate  be  allowed  to  remain  on  the 
market  it  clearly  recognized  that  the 
crucial  issue  here  is  a  weighing  of  risks 
and  benefits,  not  an  evaluation  of  the 
risks  taken  in  isolation. 

HRG  misappUes  the  legal  requirement 
that  effectiveness  must  be  demonstrated 
by  adequate  and  well-controlled  clinical 
investigations.  Substantial  evidence  of 
the  estolate's  effectiveness  was 
established  at  the  time  of  its  approval, 
and  was  not  questioned  in  this 
proceeding.  While  the  act  requires  proof 
of  effectiveness  derived  from  adequate 
and  well-controlled  clinical  trials  for 
pre-maricet  approval,  it  makes  no  such 
requirement  for  safety  evaluations.  Tbit 
is  significant  because  this  action 
fundamentally  has  been  an  inquiry  into 
whether  the  risks  of  the  estolate 
outweigh  the  benefits  to  such  an  extent 
that  the  certification  provisions  should 
be  revoked  on  grounds  of  lack  of  safety. 
The  effectiveness  of  the  estolate  is 
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relevant  only  insofar  as  it  demonstrates 
sufficiently  superior  benefits  over  other 
erythromycins  to  offset  the  postulated 
greater  risks  of  the  estolate.  In  this  type 
of  consideration,  data  that  are  not 
derived  bom  adequate  and  well- 
controlled  clinical  trials  are  not 
precluded  from  consideration. 

In  addition,  the  Commissioner 
disagrees  with  HRG  that  the  opiy 
benefits  associated  with  the  estolate  are 
theoretical.  The  Commissioner  agrees 
with  the  Committee's  conclusion  that 
"the  ability  of  a  medication  to  be  taken 
without  regard  to  meals  [is]  a  clinical 
advantage."  On  the  other  side  of  the 
scale,  the  Commissioner  concludes  that 
under  conditions  of  actual  use,  the 
estolate  is  not  less  bioavailable  than  the 
other  erythromycins  as  stated  in  the 
proposal.  Thus,  the  benefits  of  the 
estolate  are  at  least  equal  to  the  benefits 
of  the  other  erythromycins. 

2.  The  American  Medical  Association 
expressed  its  concern  over  the  agency's 
"Increasing  tendency  to  evaluate  both 
approved  and  new  drugs  on  the  basis  of 
'relative'  safety  and  efficacy."  It  also 
argued  that  the  agency  should  take  no 
action  against  a  drug  unless  controlled 
studies  and  experience  demonstrate  that 
a  drug  is  not  safe  or  effective.  On  the 
basis  of  the  data  presented,  the 
Association  concluded  that  the 
hepatotoxicity  associated  %vith  the 
estolate  is  not  of  sufBcient  clinical 
significance  and  incidence  to  warrant 
revocation  of  provisions  for 
certification,  regardless  of  the  estolate's 
bioavailability. 

The  Commissioner  agrees  that 
revocation  of  provisions  for  certiflcatioo 
of  erythromycin  estolate  tablets  and 
capsules  is  not  justified  at  this  time.  It 
must  be  emphasized  however,  that  the 
act  places  the  burden  of  proving  the 
safety  and  effectiveness  of  a  drug  on 
those  persons  wishing  to  market  it. 
Thus,  the  act  does  not  require  the 
agency  to  wait  until  a  marketed  drug  is 
proven  imsafe  or  ineffective  before 
taking  regulatory  action  but,  rather, 
requires  it  to  withdraw  approval  when 
there  is  evidence  to  suggest  that  a  drug 
may  no  longer  be  considered  safe  and 
effective. 

Further,  as  explained  above,  this 
matter  is  fundamentally  an  inquiry  into 
the  safety  of  the  estolate,  and  the  safety 
of  any  drug  must  be  considered  in  the 
context  of  other  drugs  indicated  for  the 
same  conditions.  In  a  safety 
determination,  the  "relative  efficacy"  of 
a  drug  is  relevant  only  insofar  as  it 
offsets  the  drug's  risks,  which  otherwise 
may  be  considered  unacceptable. 

3.  Lilly  contended  that  the  Committee 
reconfirmed  its  prior  position  that  the 
estolate  has  a  favorable  risk/benefit 


ratio  and  should  remain  available  for 
use.  The  company  believed  that  the 
estolate  had  not  been  shown  to  be 
associated  with  a  higher  incidence  of 
adverse  hepatic  effects,  and  that 
because  of  its  more  reliable  absorption, 
superior  bioavailability,  and  better 
penetration  of  tissues  and  infection 
sites,  the  estolate  offered  important 
therapeutic  advantages  over  other 
erythromycins.  The  firm  recommended 
the  prompt  rescission  of  the  proposal  to 
revoke  provisions  for  certification. 

The  Commissioner  has  concluded  that 
revocation  of  certification  provisions  is 
not  warranted  at  this  time.  The  basis  for 
this  conclusion  is  set  forth  below. 

VII.  Cammissiooer's  Conclusions, 
Labeling 

The  Commissioner  has  evaluated  all 
the  data  presented,  weighing  the  risks 
and  benefits  of  the  estolate  against  the 
risks  and  benefits  of  other 
erythromycins.  He  has  considered  the 
recommendations  of  the  Committee.  The 
Commissioner  accepts  the  Committee's 
reconunendations  that  the  adult  and 
pediatric  dosage  forms  of  erythromycin 
estolate  are  safe,  and  that  revocation  of 
the  certification  provisions  would  be 
unjustified.  In  addition,  he  will  take  no 
action  regarding  the  pediatric  dosage 
forms.  Accordingly,  the  December  4, 
1979  proposal  is  withdrawn  and  the 
request  made  in  HRG's  petition  is 
denied.  The  basis  for  the 
Commissioner's  conclusion  follows. 

1.  The  Risks.  In  1973,  the 
Commissioner  concluded  that 
hepatotoxicity  is  associated  only  with 
the  estolate.  "The  data  presented  in  this 
review  of  the  estolate's  safety  indicate 
that  all  forms  of  erythromycin,  adult  and 
pediatric  dosage  forms,  are  associated 
with  hepatotoxicity  to  some  extent. 
Thus,  the  hepatotoxicity  associated  with 
the  estolate  may  be  of  less  significance 
than  was  thought  in  1973,  as  it  is  now 
known  that  all  forms  of  erythromycin 
can  caose  hepatotoxicity. 

The  ConMnissioner  further  concludes 
that  the  risk  of  hepatic  reactions  from 
any  form  of  erythromycin  in  adults  and 
children  is  quite  small.  In  the  Kaiser- 
Permanente  study,  for  example,  after 
examining  the  resiilts  of  3,661  courses  of 
erythromycin  therapy,  the  investigators 
were  able  to  identify  only  one 
"probable"  case  and  four  "possible" 
cases  of  erythromycin-related 
hepatotoxicity. 

The  Conunisssioner  is  unable  to 
determine  fit)m  the  data  presented  in 
this  proceeding  the  precise  relative 
incidence  of  hepatic  reactions  caused  by 
the  various  erythromycins.  Although 
data  obtained  from  the  Bureau's  AOR 
reporting  system  may  be  a  useful  post- 


marketing tool  to  estimate  the  relative 
incidence  of  adverse  reactions  in  some 
cases,  such  estimates  are  imprecise  in 
the  present  case.  Lilly  has  raised  the 
possibility  of  bias  in  the  reporting  of 
reactions  resulting  from  the  warnings  in 
the  labeling,  "Dear  Doctor"  letters,  and 
FDA  Drug  Bulletins.  The  Bureau's 
analysis  of  cases  of  hepatotoxicity, 
while  demonstrating  an  approximate  25- 
fold  greater  number  of  cases  in  adults 
associated  with  the  estolate  than  with 
other  forms  of  erythromycin,  cannot 
exclude  the  possibility  that  some  or 
much  of  this  difference  is  due  to  a 
reporting  bias  rather  than  to  a  true 
difference  in  adverse  reaction  rates. 
Neither  can  this  reported  25-fold 
difference  be  dismissed  on  the  basis  of 
evidence  offered  by  Lilly;  the  criticism 
that  the  data  are  flawed  by  a  reporting 
bias  is  potentially  vaUd  but  nevertheless 
is  itself  speculative  and  unproven.  Thus, 
while  an  accurate  estimate  of  the 
relative  incidence  of  hepatic  reactions 
associated  with  the  various 
erythromycins  cannot  be  made  from  the 
ADR  reports,  the  Conunissioner  agrees 
with  the  Advisory  Conunittee  that  the 
incidence  of  hepatotoxicity  in  adults  is 
greater  for  the  estolate. 

Similarly,  the  reports  of  unnecessary 
surgery  to  relieve  hepatic  distress  not 
known  to  be  caused  by  the  estolate 
could  be  subject  to  the  same  type  of 
bias.  There  is  no  way  to  estimate  the 
frequency  of  surgery  to  relieve  hepatic 
distress  actually  caused  by,  but  never 
attributed  to,  other  erythromycins. 

The  examination  of  Medicaid  data  is 
a  promising  tool  for  post-marketing 
surveillance,  and  the  Commissioner 
encourages  its  use.  However,  further 
analysis  into  the  recordkeeping 
differences  among  States  and  the 
recordkeeping  practices  within  a  State 
under  consideration  must  be  conducted 
before  inferences  drawn  can  be  relied 
upon. 

Other  data  presented  support  the 
conclusion  that  the  incidence  of  hepatic 
reactions  is  greater  for  the  estolate  than 
for  other  erythromycins.  While  none  of 
the  prospective  clinical  trials  of  hepatic 
reactions  presented  studied  nearly 
enough  patients  to  determine  the  actual 
incidence  of  cholestatic  hepatitis,  in 
many  of  the  studies  abnormal  hver 
function  tests  were  obtained  from 
significantly  more  estolate  patients  than 
from  non-estolate  patients. 

In  addition,  the  in  vitro  data  presented 
by  Dr.  Zimmerman  were  supportive.  The 
data  indicate  that  the  estolate,  but  not 
the  base,  causes  injury  to  Chang  liver 
cells  in  suspension  or  ciilture,  to 
suspensions  ef  rat  hepatoc]rtefl,  and  to 
isolated,  peffused  rat  liver.  The 
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Commissioner  recognizes  the  difficoltie* 
inherent  in  applying  in  vitro  data  to  in 
vivo  phenomena.  However,  as  with  the 
abnormal  liver  function  tests,  the 
Commissioner  believes  that  use  of  such 
data  as  supporting  evidence  is 
appropriate. 

2.  The  Benefits.  In  1973.  the 
Commissioner  concluded  that  the 
estoiate  was  more  bioavailable  than 
other  erythromycins.  The  estolate's 
greater  bioavailability  in  comparison  to 
other  erythromycins  was  thought  to 
result  in  comparable  clinical 
effectiveness  at  lower  doses  in  the 
treatment  of  streptococcal  pharyngitis 
and  primary  syphilis.  In  1981,  the 
advisory  committee  also  concluded  that 
the  estolate's  lower  dose  and  less 
frequent  dosing  in  the  treatment  of 
streptococcal  pharyngitis  in  children 
constitute  a  clinical  advantage  of  the 
estoiate. 

The  Commissioner  does  not  agree 
with  either  the  1973  conclusion  or  the 
current  committee's  conclusion  that  the 
estoiate  is  more  effective  than  other 
erythromycins  in  the  treatment  of 
streptococcal  pharyngitis^  When  proper 
dosages  are  used  the  cure  rates  of  all  the 
erythromycins  are  similar.  The  fact  that 
lower  doses  of  the  estoiate  can  be  used 
would  be  considered  a  benefit  only  if 
fewer  adverse  effects  were  associated 
with  lower  doses,  but  this  has  not  been 
shown,  llie  data  on  gastrointestinal  side 
effects  are  contradictory  and  no 
conclusions  can  be  drawn  from  them.  Aa 
explained  above,  the  incidence  of 
hepatic  reactions  are  greater  for  the 
estoiate  than  for  other  erythromycins. 

The  Commissioner  disagrees  with  the 
previous  finding  regarding  primary 
syphilis.  The  studies  on  which  the 
conclusion  that  the  estoiate  is  more 
effective  was  based  examined  12-month 
re-treatment  rates,  rather  than 
microbiological  effectiveness  at  the  end 
of  treatment.  It  is  obvious  that  a  number 
of  factors  other  than  treatment 
effectiveness  will  affect  the  re-treatment 
rate.  No  other  data  on  the  effectiveness 
of  the  various  erythromycins  in  treating 
syphilis  were  presented  in  this 
proceeding.  Thus,  the  Commissioner 
concludes  that  no  difference  among 
erythromycins  in  the  treatment  of 
syphilis  has  been  shown. 

Data  intended  to  demonstrate  the 
greater  effectiveness  of  the  estoiate  in 
the  treatment  of  Legionnaire's  disease 
were  also  presented.  Howevef,  these 
data  were  not  comparative,  and  no 
conclusions  can  be  drawn  from  then. 
The  Commissioner  is  aware  that  a 
comparative  study  of  Legionnaire's 
disease  is  ongoing,  but  whether  a 


clinical  advantage  f6r  the  estoiate  will 
be  shown  cannot,  of  course,  be 
determined  at  this  time. 

In  addition,  data  on  diphtheria, 
pertussis,  chlamydial  infections  and 
Campylobacter  enteritis  were  presented 
These  data  are  inconclusive  and 
inadequate  to  demonstrate  an 
advantage  of  one  erythromycin  over 
another. 

Further,  the  Commissioner  disagrees 
with  both  the  1973  conclusion  that  the 
estoiate  is  more  bioavailable  than  other 
erythromycins  as  well  as  the  Bureau's 
assertion  in  1979  that  in  terms  of  free 
base,  the  estoiate  is  less  bioavailable 
than  other  erythromycins.  Studies 
presented  by  the  Bureau  in  this 
proceeding  indicate  that  under  fasting 
conditions  the  estoiate  achieves 
significantly  lower  blood  levels  than 
other  erythromydns,  particularly  in  the 
first  doses.  These  studies  also  indicate, 
however,  that  under  nonfasting 
conditions,  in  terms  of  free  base,  the 
solid  dosage  forms  of  the  various 
erythromycins  are  essentially 
bioequivalent.  The  Commissioner 
acknowledges  that  in  actual  practice, 
drugs  are  often  taken  with  meals.  Thus, 
there  is  no  evidence  of  any  additional 
benefit,  or  any  additional  disadvantage, 
accruing  to  the  estoiate  because  of  its 
bioavailability. 

There  has  been  no  dispute  that  in 
terms  of  free  base,  the  estoiate 
suspension  i«  significantly  more 
bioavailable  than  the  ethyl  succinate 
suspension.  No  clinical  benefit  has  been 
shown  to  result. 

At  this  time,  no  conclusions  can  be 
drawn  concerning  the  tissue  levels  of 
free  base.  It  has  not  been  demonstrated 
that  the  various  erythromycins  are 
hydrolyzed  to  free  base  in  tissue  to  the 
same  extent  that  they  are  in  the  blood. 
Thus,  it  is  not  clear  that  higher  tissue 
levels  of  free  base  are  in  fact  obtained 
with  the  estoiate.  Further,  there  has 
been  no  demonstrated  clinical 
advantage  to  the  presumed  higher  tissue 
levels. 

In  addition,  the  data  presented  are 
inadequate  to  determine  the  validity  of 
the  theory  that  the  propionyl  ester  acts 
as  a  delivery  system  to  the  bacterial  cell 
as  well  as  functioning  as  a  reservoir  out 
of  which  free  base  is  hydrolyzed. 
Similarly,  at  this  time  there  are  no  data 
demonstrating  that  the  propionyl  ester  is 
in  fact  hydrolyzed  to  free  base  within 
bacterial  cells  and  alveolar 
macrophages. 

Hie  lack  of  greater  clinical 
efCectiveneas  or  greater  bioavailabihty 
does  not  lead  to  the  conclusion  that 


there  are  no  greater  benefits  associated 
with  the  use  of  the  estoiate.  The  greater 
benefit  is  due  to  the  estolate's  reliability 
of  absorption. 

The  Bureau  and  Lilly  both  stated  that 
the  estoiate  is  more  reliably  absorbed 
initially  than  the  base  when  taken  with 
food.  In  addition.  Lilly  noted  that  the 
investigators  in  the  University  of  Texas 
studies  concluded  that  the  absorption  of 
the  stearate  is  decreased  when  it  is 
taken  shortly  after  a  meaL  The 
Committee  concluded,  and  the 
Commissioner  agrees,  that  the  estolate's 
reliable  absorption  when  taken  with 
food  is  a  clinically  significant  advantage 
that  cannot  be  overlooked,  particularly 
in  potentially  fatal  diseases,  such  as 
Legionnaire's  disease.  This 
characteristic  of  the  estoiate  is  quite 
striking  when  compared  to  the 
absorption  of  the  base  under  non-fasting 
conditions — 7  out  of  24  patients  failed  to 
obtain  any  blood  level  whatsoever  for  6 
hours  after  drug  administration.  Free 
base  from  the  estoiate  was  present  in  all 
estoiate  patients  three  hours  after  drug 
administration.  (It  must  also  be  noted 
that  the  ethyl  succinate's  absorption  is 
unaffected  by  food.) 

3.  Risk/Benefit  Determination.  The 
Commissioner  concludes,  as  in  1973. 
that  the  risk/benefit  ratio  of 
erythromycin  estoiate,  in  both  adult  and 
pediatric  dosage  forms,  is  favorable. 
Thus,  the  Commissioner  disagrees  with 
the  Bureau's  1979  assertion  that  the 
estoiate  has  an  unfavorable  risk/benefit 
ratio. 

The  risk  of  hepatotoxidty  is  greater 
from  the  estoiate  than  from  other 
erythromycins,  but  the  actual  risk  of  any 
one  patient  incurring  an  hepatic  reaction 
is  quite  small.  Further,  the  reaction, 
though  unpleasant,  has  never  resulted  in 
a  fatality. 

llie  Bureau  asserted  diat  the  estoiate 
is  less  bioavailable  than  other 
erythromycins.  The  Bureau  had 
tentatively  concluded  that  this,  taken 
with  the  greater  hepatotoxidty 
assodated  with  the  estoiate,  was 
sufficient  to  unfavorably  alter  the  risk/ 
benefit  ratio.  The  Commissioner  now 
concludes  that  the  erythromycins  are 
essentially  bioequivalent.  Thus,  while 
the  bioavailability  of  the  estoiate 
compared  to  other  erythromycins  cannot 
be  counted  as  a  benefit  as  in  1973, 
neither  can  it  be  considered  a  detriment 

Similarly,  the  clinical  effectiveness  of 
the  estoiate  compared  to  other 
erythromydns  cannot  be  considered 
either  a  risk  or  a  benefit  The  data 
presented  demonstrate  no  differences 
among  the  various  erythromycins  in 
clinical  effectiveness. 
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The  cleariy  demonstrated  benefit  of 
estolate  administration  is  its  reliable 
absorption  when  taken  with  food.  This 
is  of  particular  beneBt  in  serious 
diseases.  Thus,  the  Commissioner 
concludes  that  the  estolate's  relatively 
greater  risk  of  hepatotoxidty  is  offset  by 
its  relatively  greater  reliability  of 
absorption. 

The  data  presented  in  this  proceeding 
have  been  set  forth  in  detail.  They  are 
voluminous  and  conflicting.  The 
Commissioner  believes,  however,  that 
the  data  support  the  continued 
marketing  of  the  estolate.  which  will 
allow  practitioners  to  select  the  most 
appropriate  drug  for  each  individual 
patient. 

4.  Labeling.  Labeling  changes  are  set 
forth  in  a  related  doctmient  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  changes  are  explained  in 
this  notice  for  information  purposes. 

The  Committee  recommended  that  the 
petkatric  dosage  form  (oral  suspension, 
chewable  tablets,  and  pediatric  drops) 
of  the  estolate  juxtapose  the  word 
"ADULTS"  and  "WARNING"  above  the 
black  box  warning.  This  would  indicate 
that  the  warning  box  applies  to  adults 
only,  not  to  children.  The  Commissioner 
disagrees  with  this  reconmiendation 
because  data  were  presented  indicating 
that  hepatic  reactions  do  occur  in 
children.  The  risk  of  hepatic  reactions  in 
children  has  been  known  for  some  time 
to  be  far  smaller  in  children  than  in 
adults.  The  data  presented  at  this 
hearing  do  not  justify  any  change  in  the 
boxed  warning.  Thus,  no  change  in  the 
current  boxed  warning  is  required. 

The  Committee  also  recommended 
deletion  from  the  labeling  of  all  dosage 
forms  the  wording  "(f)urther.  the 
propionyl  ester  contributes  to  the 
activity  of  the  drug  through  additional 
hydrolysis  to  the  base  at  the  bacterial 
cellular  level."  The  Commissioner 
agrees.  No  data  demonstrating  that  the 
propionyl  ester  is  hydrolyzed  at  the 
bacterial  cell  level  were  presented. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees. 
201(n],  502,  507,  52  stat.  1041. 1050-1051 
as  amended,  59  stat.  463  as  amended. 
(21  U.S.C.  321(n),  352,  357))  and  under 
the  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10  (formerly  5.1:  see  46  FR  26052; 
May  11. 1981)). 

Dated:  May  18, 1962. 
Arthur  Hull  Hayes,  Jr., 

Commissioner  of  Food  and  Drugs. 

(nt  Doc  S2-141S2  FUad  5-24-62;  8:4S  «b] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Part  203 
(Dookvt  No.  R-e2-97»] 

Mutual  Mortgage  Insurance  and 
Rehabilitation  Loans 

Corrections 

In  FR  Doc.  82-12792  appearing  on 
page  20149  in  the  issue  of  Tuesday.  May 
11. 1982;  on  page  20151,  make  the 
following  changes: 

(1)  In  column  one.  §  203.264(b),  fifth 
line,  "after"  should  read  "before". 

(2)  In  column  three,  the  third  bold  face 
heading  now  reading  "SS 203.275  through 
203.309  [Removed]",  should  read 

"  S§  203.305  through  203.309  [Removed]". 

MLUNG  CODE  1SOS-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  906 

Abandoned  Mine  Land  Reclamation 
Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM). 
Interior. 

action:  Receipt  of  the  Abandoned  Mine 
Land  Reclamation  (AML)  Grant 
Application  from  the  State  of  Colorado. 

summary:  On  April  29. 1982,  the  State  of 
Colorado  submitted  to  OSM  its 
proposed  abandoned  mine  land 
reclamation  grant  application  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA).  OSM  is  seeking 
public  comment  on  the  adequacy  of  the 
State  grant  application.  The  grant  will 
not  be  approved  until  the  Secretary  has 
approved  the  Tide  IV  Reclamation 
Program. 

dates:  Written  comments  on  the 
application  must  be  received  on  or 
before  5«)  p.m.  [une  24, 1982. 
addresses:  Copies  of  the  full  text  of  the 
proposed  Colorado  grant  application  are 
available  for  review  during  regular 
business  hours  at  the  following  location: 
Office  of  Surface  Mining  Reclamation 
and  Enforcement,  New  Mexico  State 
Office,  219  Centi-al  Avenue,  NW..  Suite 
216.  Albuquerque.  New  Mexico  87102. 
Written  comments  shoud  be  sent  to: 
Robert  H.  Hagen,  State  Director,  New 
Mexico  State  Office.  219  Central 


Avenue,  NW..  Suite  216,  Albuquerque. 
New  Mexico  67102. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  H.  Hagan,  State  Director,  New 
Mexico  State  Office,  505/766-1486, 
Same  address  as  above. 

8UPPt£MENTARY  INFORMATION:  On 

February  16. 1982.  a  State  reclamation 
plan  was  submitted  to  the  Secretary. 
The  Colorado  Plan  is  presenUy  being 
reviewed  by  the  Secretary.  Under 
section  405(f)  of  the  SMCRA,  Uie 
Secretary  ceinnqt  approve  a  State  AMLR 
program  grant  unless  that  State  has  an 
approved  State  AMLR  program  pursuant 
to  section  405(d)  of  die  SMCRA. 

On  April  29. 1982.  OSM  received  an 
AMLR  grant  application  from  the  State 
of  Colorado. 

Title  IV  of  die  Surface  Mining  Conti-ol 
and  Reclamation  Act  of  1977  (SMCRA). 
Public  Law  95-87.  30  U.S.C.  1201  et  sag.. 
establishes  an  AMLR  Program  for  the 
purposes  of  reclaiming  and  restoring 
land  and  water  resources  adversely 
affected  by  past  mining.  This  program  is 
funded  by  a  reclamation  fee  imposed 
upon  the  production  of  coal.  Lands  and 
water  eligible  for  reclamation  under  the 
program  are  those  that  were  mined  or 
affected  by  mining  and  abandoned  or 
left  in  an  inadequate  reclamation  status 
prior  to  August  3, 1977,  and  for  which 
there  is  no  continuing  reclamation 
responsibility  under  State  and  Federal 
law. 

Each  State  having  within  its  borders 
coal  mined  lands  eligible  for 
reclamation  under  Tide  IV  of  SMCRA 
may  submit  to  the  Secretary  a  State 
reclamation  grant  apphcation  to 
implement  the  provisions  of  the 
approved  State  Reclamation  Plan. 
However,  grants  for  reclamation  may  be 
issued  only  to  States  with  an  approved 
Title  V  Regulatory  Program  for  active 
mine  reclamation  and  an  approved  Tide 
IV  Reclamation  Program.  The  grant 
application  received  from  the  State  of 
Colorado  will  be  reviewed  and  held 
pending  a  final  approval  by  the 
Secretary  on  die  State's  Tide  IV 
program  in  accordance  with  SMCRA. 

This  notice  describes  the  nature  of  the 
proposed  projects  and  sets  forth 
information  concerning  public 
participation  in  the  development  of  the 
projects.  This  pubhcation  does  not 
represent  any  decision  by  the  Secretary 
on  the  Tide  IV  Reclamation  Program, 
but  is  published  solely  for  the  purpose  of 
expediting  the  review  process  and  the 
implementation  of  the  reclamation 
program  if  the  Tide  IV  program  of  the 
State  of  Colorado  is  approved. 
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All  Mfritten  coniinenti  must  be  mailed 
or  hand  carried  to  the  State  Director's 
Office  above. 

The  Director  has  found  that  the  State 
hat  given  the  public  adequate  notice 
and  opportunity  to  comment  in  public 
hearings,  and  the  record  of  such 
hearings  does  not  reflect  major 
unresolved  controversies. 

The  comment  period  will  close  at  5:00 
p.m.  on  June  24, 1962.  Comments 
received  after  that  time  may  not 
necessarily  be  considered.  During  the 
commant  period  representatives  of  the 
State  Director's  office  will  be  available 
to  meet  between  8:00  a.m.  and  4.00  p.m. 
at  the  request  of  members  of  the  public 
to  receive  their  advice  and 
recommendations  concerning  the 
proposed  State  AMLR  grant  application. 

Persons  wishing  to  meet  with 
representatives  of  the  State  Director's 
office  during  this  time  period  may  place 
such  request  with  Robert  H.  Hagen. 
State  Director,  telephone  505/706-1486 
at  the  State  Director's  ofHce  above. 

Meetings  may  be  scheduled  at  the 
State  Director's  Office  between  9  ajn. 
and  noon  and  1  p.m.  and  4  p.m.  Monday 
through  Friday  excluding  holidays. 

OSM  intends  to  continue  to  discuss 
the  State's  application  with 
representatives  of  the  State  throughout 
the  review  process. 

In  order  to  comply  with  the 
requirements  of  the  National 
Environmental  Policy  Act.  OSM  will 
assess  the  environmental  effects  of  all 
State  reclamation  projects.  The  primary 
basis  for  this  assessment  will  be  the 
environmental  information  provided  in 
the  project  grant  application. 

The  Colorado  AML  Reclamation 
Grant  Application  can  be  approved  if: 

1.  Ilie  Director  finds  that  the  public 
has  been  given  adequate  notice  and 
opportunity  to  comment,  and  the  record 
does  not  reflect  major  unresolved 
controversies. 

2.  Views  of  other  Federal  agencies 
have  been  solicited  and  considered. 

3.  The  application  meets  all  the 
requirements  of  the  OSM,  AMLR 
program  provisions  and  the  required 
Federal  circulars. 

4.  The  State  has  an  approved 
regulatory  program  and  an  approved 
State  reclamation  plan. 

The  following  constitutes  a  summaiy 
of  the  contents  of  the  submission: 

1.  Designation  of  authorized  State 
Agency  to  administer  the  program. 

2.  Objectives  and  need  for  the 
assistance, 

3.  Project  ranking  and  selection. 

4.  Coordination  with  other 
reclamation  programs, 

5.  Results  and  benefits  expected, 


6.  Plan  of  action  pertaining  to  the 
scope, 

7.  Monthly  or  quarterly  projections  of 
accomplishments  to  be  achieved, 

8.  Kinds  of  data  to  be  collected  and 
maintained. 

9.  Criteria  used  to  evaluate  the  results 
and  success  of  the  projects, 

10.  Key  individuals  to  be  employed. 

11.  Precise  location  of  the  project  and 
area  to  be  served. 

12.  Budgetary  calculations  for  each 
project 

13.  Description  of  the  pubhc's 
participation  in  plaxming  and 
preparation  of  the  grant  apphcation. 

14.  A  complete  environmental 
assessment  for  each  projecL 

Reclamation  projects  included  in 
application  and  location: 

El  Paao  County 

McFerran  Project  [McFerran  Shaft) 

Huerfano  County 

Gordon  Project  (Old  Gordon  Mine) 
Solar  Project  (Solar  Mine) 

Las  Animas  County 

Royal  Project  (Royal,  Brodhead  and 

Green  Canyon  Mines) 
Cokedale  Project  (Cokedale  Mine 

airshaft) 

Fremont  County 

Bassick  Project  (Bassick.  Mohawk. 

Florence  Canyon,  Beacon  and  Liberty 

Mines) 
Wolf  Park  Project  (Royal  Gorge 

(Thorton)  shaft  and  Royal  Gorge  #2 

Mine) 
Coal  Creek  Project  (Bluff  Springs  and 

Falgien  Mines) 

Delta  County 

States  Project  (States.  Independent. 
Westera  Star  and  Green  Valley  Mine 
sites) 

Routt  County 

Oak  Creek  Project  (Hayden  #3  and  #4 
Mine  shafts;  Juniper,  Edna  and  Milner 
strip  mines) 

Park  County 

Como  Project  (Como  West  and  King 
Coal  Mines) 

Jefferson  County 

Virginia  Protect  (Virginia  Mine) 

List  of  Subjects  in  30  CFR  Part  906 

Coal  mining,  Intergovernmental 
relations,  Surface  niiaing.  Underground 
mining. 


Date:  May  2a  1962. 
|.S.Griles, 

Acting  Director,  Office  of  Surface  Mining. 

(PR  Doc  •Z-142n  Piled  i-Z^-M:  M(  ■■! 
aSUNO  CODE  431S-0S-M 


INTERSTATE  COHaiERCE 
COMMISSKNI 

49  CFR  Part  1207 

[Docket  No.  S8S37] 

Review  of  AccounHng  Rules  for  CtSM  I 
ana  n  i^ominofi  ana  iAMiuaci  ■khot 
Caii'leia  of  FrelQtit 

AOENCv:  Interstate  Commerce 
Commission. 

action:  Advance  notice  of  proposed 
rulemaking;  request  for  comments. 

summary:  The  Interstate  Commerce 
Commission  is  reviewing  the  accounting 
rules  for  class  I  and  II  common  and 
contract  moto&  carriers  of  freight  (49 
CFR  Part  1207).  The  purpose  of  this 
review  is  to  identify  revisions  necessary 
to  make  the  accounting  system  more 
responsive  to  the  Commission's  data 
requirements. 

DATES:  Written  responses  should  be 
filed  with  the  Commission  by  June  30. 
1982. 

ADDRESSES:  Responses  should  be 
mailed  to:  Bryan  Brown,  Jr.,  Bureau  of 
Accounts,  Interstate  Commerce 
Commission.  Washington.  D.C  20423. 

FDR  FURTHER  MPORMATION  CONTACT: 

Thomas  Carter,  (202)  275-6755. 

SUPPLEMENTARY  MFORMATION:  To  asslst 
in  this  review  we  are  requesting  carriers 
to  submit  their  recommendations  for 
revisions.  The  zone  of  consideration  for 
this  project  includes  the  definitions, 
instructions,  and  account  texts. 
Respondents  should  feel  free  to 
recommend  consolidation  or  expansion 
of  account  groups,  elimination  of 
accounts,  and  addition  of  new  accounts. 
Respondents  are  also  requested  to 
suggest  revisions  to  the  instructions  if 
they  are  not  clear  enough  or  to 
recommend  additional  instructions. 

List  of  Subjects  in  49  CFR  Part  1207 

Motor  carriers.  Uniform  system  of 
accounts. 

(FK  Oik.  8i-Ml?4  ftad 
BMJJMaCOOS  ISM  II  ■ 
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49  CFR  Part  1244 

(Ex  Part*  No.  385  (Sub-No.  1)] 

ICC  Waybill  Sample,  Revisions 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  meeting  in  proposed 
rulemaking  proceeding. 

SUMMARY:  The  Interstate  Commerce 
Commission  published  in  the  Federal 
Register  on  February  10, 1982.  at  49  FR 
6040,  a  proposed  rule  to  amend  49  CFR 
1244  by  revising  the  ICC  rail  waybill 
sample.  A  meeting  is  to  be  held  to 
discuss  the  multiple  car.  trainload  and 
unit  train  defmitions  (shown  in  item  21 
of  Appendix  A  of  the  rulemaking),  as 
jtvell  as  alternate  definitions  and  their 
ability  to  differentiate  the  important  cost 
factors  in  multiple  car  trafflc  for  use  in 
the  Uniform  Rail  Costing  System.  No 
other  matters  in  this  rulemaking  will  be 
discussed. 

ADDRESSES:  Proposals  and  notices 
should  be  sent  to:  Office  of 
Transportation  Analysis,  Room  4126, 
Interstate  Commerce  Commission,  12th 
and  Constitution  Avenue  NW., 
Washington,  D.C.  20423. 

The  meeting  will  be  held  in  Hearing 
Room  C  at  the  above  address. 

R>R  FURTHER  INFORMATKNi  CONTACT: 

Sidney  Fine,  (202)  275-7220. 

SUPPLEMENTARY  INFORMATION:  Each 
party  interested  in  participating  in  the 
meeting  should  send  written  notice  to 
the  Commission  that  it  will  attend, 
including  names  of  individuals  who  will 
take  part  in  the  discussion. 

We  request  that  the  railroads,  as  well 
as  any  of  the  other  interested  parties, 
submit  proposed  definitions  with 
reasons  why  each  party  feels  its 
dermitions  are  superior  or  more  feasible 
than  those  shown  in  item  21  of 
Appendix  A  of  the  rulemaking.  All 
parties  submitting  defmitions  or 
modifications  to  the  proposed  definition 
shall  be  prepared  to  discuss  and  defend 
their  proposals  at  the  meeting. 

DATES:  Proposals  of  definitions,  and 
notices  to  participate  in  the  meeting 
must  be  received  by  )une  24, 1982. 

The  meeting  will  be  held  at  9:30  a.m. 
on  June  28, 1982. 
Agatha  L.  Mergenovicfa, 
Secretary. 
(FR  Orc.  la-Min  FUmI  S-24-82;  8:45  am| 

MUJNacooe  toss-oi-m 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wlidiife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Deregulation  of 
Blue  Pike 

agency:  Fish  and  Wildlife,  Service. 

Interior. 

action:  Proposed  rule. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  proposes  to  remove  the  blue 
pike  [Stizostedion  vitreum  glaucum)  and 
the  longjaw  cisco  [Coregonus  alpenae) 
from  the  U.S.  List  of  Endangered  and 
Threatened  Wildlife.  This  action  is 
based  on  a  review  of  all  available  data 
which  indicates  that  these  species  are 
extinct.  Blue  pike  populations  declined 
in  the  late  1950's  and  never  recovered 
with  the  last  confirmed  specimens  taken 
in  the  1960's.  Historically,  this 
subspecies  was  found  in  Lakes  Erie  and 
Ontario,  and  the  Niagara  River. 
Intensive  surveys  by  the  Fish  and 
Wildlife  Service  and  States  where  the 
species  occurred,  have  failed  to  yield 
any  additional  specimens.  In  a  1977 
survey,  the  Blue  Pike  Recovery  Team 
contacted  all  Fish  and  Game  agencies  in 
the  U.S.  in  an  effort  to  determine  if  blue 
pike  existed  in  their  waters.  After  all 
responded  negatively,  the  Blue  Pike 
Recovery  Team  concluded  that  the  blue 
pike  was  extinct  and  recommended 
removing  it  from  the  U.S.  List  of 
Endangered  and  Threatened  Wildlife. 
The  longjaw  cisco  is  one  of  several 
closely  related  species  of  ciscos  which 
occur  in  the  Great  Lakes.  It  was  known 
to  occur  in  Lakes  Michigan,  Huron,  and 
Erie.  Despite  the  considerable  effort  of 
the  Service's  Great  Lake  Fishery 
Laboratory  and  States  around  the  Great 
Lakes,  there  has  been  no  reported 
collection  of  this  species  in  U.S.  waters 
since  1967.  Recent  research  has 
indicated  that  some  species  of  ciscos  in 
the  Great  Lakes  may  constitute  hybrid 
populations.  The  Fish  and  Wildlife 
Service  believes  Coregonus  alpenae  ia 
extinct  and  should  be  deregulated. 
dates:  Comments  from  the  public  must 
be  received  by  July  26, 1982.  Comments 
from  Governors  of  affected  States  must 
be  received  by  August  23, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  F.  Johnson,  Jr.,  U.S.  Fish  and 
Wildlife  Service,  Federal  Building.  Fort 
Snelling.  Twin  Cities.  Minnesota  55111. 
addresses:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  Regional  Director.  U.S.  Fish  and 
Wildlife  Service.  Federal  Building.  Fort 
Snelling,  Twin  Cities,  Minnesota  55111. 


Comments  and  materials  received  will 
be  available  for  public  inspection  by 
appointment  during  normal  business 
hours  by  contacting  the  Region's 
Endangered  Species  staff  at  the  above 
address. 

SUPPLEMENTARY  INFORMATION: 
Background.  Blue  pike  were  abundant  in 
the  commercial  fishery  of  the  late  1800's 
but  by  1915  landings  began  to  fluctuate 
extensively.  Production  peaks  in  excess 
of  10,000  metric  tons  occurred  in  1915, 
1936, 1944.  and  1949  and  lows  under 
2.500  metric  tons  occurred  in  1917-19. 
1929, 1941,  and  194&-47  before  the 
fishery  collapsed  in  1958.  During  the 
past  10  years,  the  blue  pike  has  been 
reported  to  be  extinct  by  several  fishery 
biologists. 

Fishery  biologists  have  evidence  that 
an  over-intensive  fishery,  which 
disrupted  self-stabilizing  mechanisms 
within  the  population,  led  to  the  extreme 
fluctuations  and  ultimate  crash  of  the 
fishery.  Since  young-of-the-year  blue 
pike  inhabited  the  same  areas  as  older 
members  of  the  populations,  they  were 
vulnerable  to  cannibalism.  It  has  been 
postulated  that  overfishing  for  adults 
caused  unusual  numbers  of  young-of- 
the-year  to  escape  predation.  This 
would  lead  to  a  short  population 
explosion  followed  by  several  years  of 
poor  recruitment  due  to  over-predation 
by  abundant  older  fish  on  the  young.  An 
intensive  fishery  would  cause  increased 
amplitude  in  the  fluctuations  because 
the  fish  would  be  taken  even  when  they 
were  scarce.  In  addition,  competition 
with  and  predation  by  the  newly  arrived 
rainbow  smelt,  which  occupied  the  same 
habitat  for  part  of  the  year,  were  likely 
detrimental  to  this  species. 

The  last  successful  year-class 
occurred  in  1954  and  there  was  virtually 
no  recruitment  to  the  fishery  after  that 
year.  Production  continued  at  high  levels 
for  another  3  years  and  then  collapsed. 
As  growth  rates  in  this  period  increased 
enormously,  immature  fish  were  readily 
exploited  which  further  reduced 
spawning  potential. 

The  reasons  for  the  collapse  of  the 
fishery  in  1958  have  not  been  well 
defined.  Summer  oxygen  deficiencies  in 
the  hypolimnion  of  the  central  6asin 
probably  forced  the  blue  pike  into  the 
deeper  waters  of  the  eastern  basin  of 
Lake  Erie  where  they  were  more 
vulnerable  to  an  extensive  fishing  effort. 
It  has  also  been  suggested  that 
introgressive  hybridization  with  walleye 
may  have  been  responsible  for  the  final 
disappearance  of  the  remnant  stock. 

The  longjaw  cisoo,  originally 
described  in  1924,  was  indigenous  to  the 
Great  Lakes  basin  and  occurred  only  in 
Lakes  Michigan,  Huron,  and  Erie.  The 
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longjaw  Cisco  was  one  of  several 
species  of  deepwater  ciscos  utilized  by 
the  smoked  fish  trade  and  was  a  very 
important  species  in  the  fishery  of  the 
Great  Lakes.  It  was  also  an  important 
prey  species  for  lake  trout  and  burbot 
before  these  flshes  were  decimated  by 
the  sea  lamprey.  The  longjaw  cisco  has 
not  been  seen  in  Lakes  Erie  and  Huron 
since  the  late  1950's.  The  most  recent 
collection  of  this  species  in  Lake 
Michigan  was  in  1967. 

The  ciscos,  including  the  longjaw 
Cisco,  supported  a  substantial  fishery 
until  about  1950.  These  fishes  were 
caught  exclusively  by  gillnets  set  in 
deep  (10(^-300  feet)  water.  As  the  deep 
water  ciscos  became  scarce,  the  smaller 
shallow  water  species  entered  the 
fishery.  The  cisco  or  chub  fishery  of  the 
Great  Lakes  ceased  to  exist  before  1960 
and  presently  only  one  cisco,  the  bloater 
[Coregonus  hoyi),  is  important  in  the 
commercial  fishery. 

The  decline  of  the  longjaw  cisco  and 
the  Cisco  fishery  in  general  is  usually 
attributed  to  fishery  and  environmental 
problems.  The  history  of  the  cisco 
fishery  in  the  Great  Lakes  is  one  of 
increasing  exploitation  and  decreasing 
stocks.  As  the  ciscos  decreased  in 
abundance,  there  was  an  increase  in  the 
fishery  effort  along  with  a  decrease  in 
net  mesh  size.  This  resulted  in  further 
depletion  of  cisco  stocks.  In  addition  to 
the  increased  fishing  pressure,  predation 
by  the  sea  lamprey  and  degradation  of 
the  habitat  further  reduced  cisco 
populations.  In  recent  years,  problems 
by  hybridization  between  some  species 
of  ciscos  has  contributed  to  this  decline. 

Section  4  of  the  Endangered  Species 
Act  of  1973,  as  amended,  directs  the 
Secretary  of  the  Inferior  to  conduct,  at 
least  once  every  5  years,  a  review  of  all 
species  included  in  the  list  of 
Endangered  and  Threatened  specie*  to 
determine  if  any  such  species  should  be 
removed  from  the  list  or  be  changed  in 
status  fiGm  Endangered  to  Threatened 
or  Threatened  to  Endangered.  The 
longjaw  Cisco  was  listed  in  1967  and  the 
blue  pike  in  1970  and  an  official  review 
of  their  status  was  initiated  in  1979.  The 
lack  of  recent  collections  indicates  that 
these  species  have  apparently  become 
extinct.  Based  on  this  information,  the 
Service  proposes  to  deregulate  the 
longjaw  Cisco  and  blue  pike. 

Summary  of  Factors  Affecting  the 
Species 

Section  4(c)  of  the  Endangered 
Species  Act  (16  U.S.C.  1531  seq.)  directo 
the  Secretary  to  review,  at  least  once 
every  5  years,  all  listed  species  to 
determine  if  any  species  may  be  deUsted 
or  be  eligible  for  a  change  in  status.  As 
part  of  this  review  the  influence  of  the 


five  factors  listed  in  Section  4(a)  of  the 
Act  must  be  considered.  These  factors 
and  their  effects  on  the  blue  pike  and 
longjaw  Cisco  are  as  follows: 

Blue  Pike 

1.  Present  or  Threatened  Destruction. 
Modification,  or  Curtailment  of  its 
Habitat  or  Range.  Pollution  and  oxygen 
depletion  may  have  contributed  to  the 
decline  of  this  species. 

2.  Ovenitilization  for  Commercial. 
Sporting.  Scientific,  or  Educational 
Purposes.  Selective  fishing  by 

'  commercial  interests  may  have  been  a 
factor  in  the  disappearance  of  the  blue 
pike. 

3.  Disease  or  Predation.  Predation  on 
adults  by  the  sea  lamprey  may  have 
contributed  to  the  decline  of  the  species. 

4.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms.  The  absence  of 
regulations  sufficient  to  protect  the 
fishery  may  have  contributed  to  the 
decline  of  the  blue  pike. 

5.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence. 
Competition  with  rainbow  smelt  may 
have  been  one  of  the  factors 
contributing  to  the  decline  of  this 
species. 

Although  the  exact  cause  of  the 
disappearance  of  the  blue  pike  is  not 
known,  it  appears  that  the 
aforementioned  factors  were  major 
contributing  influences. 

Longjaw  Gsco 

1.  Present  or  Threatened  Destruction. 
Modification,  or  Curtailment  of  Its 
Habitat  or  Range.  The  longjaw  cisco 
was  historically  recorded  from  Lakes 
Michigan,  Huron,  and  Erie.  There  have 
been  no  known  adverse  effects  on  the 
Cisco  from  water  quality  degradation  or 
habitat  elimination  in  Lakes  Huron  and 
Michigan.  Extensive  industrial  and 
municipal  wastes  that  contributed  to  an 
overall  deterioration  of  water  quality  in 
Lake  Erie  may  have  led  to  the  decline  in 
the  Cisco  population  there. 

2.  Overutilization  for  Commercial 
Sporting.  Scientific,  or  Educational 
Purposes.  An  intensive  commercial 
fishery  for  large  ciscos  in  Lakes 
Michigan  and  Huron  may  have 
contributed  to  the  decline  of  Coregonus 
alpenae  in  these  lakes. 

3.  Disease  or  Predation.  Sea  lamprey 
predation  in  Lakes  Michigan  and  Huron 
may  accoimt  for  a  portion  of  the  longjaw 
Cisco's  decline. 

4.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms.  The  absence  of 
regulations  sufficient  to  maintain  the 
fishery  may  have  contributed  to  the 
decline  of  this  species. 

5.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence. 


Competition  widi  smaller  ciscos,  as  well 
as  with  alewife  (Alsoa  pseudoharengus) 
and  rainbow  smelt  fOsmarus  mordax), 
was  a  suspected  contributory  factor  in 
the  decline  of  the  longjaw  cisca 
Hybridization  with  other  cisco  species 
may  also  have  been  a  contributing 
factor  in  the  species*  disappearance. 

Effects  of  this  Proposal  if  Published  as  a 
Fmal  Rule 

Deregulation  of  the  blue  pike  and 
longjaw  Cisco  would  result  in  the 
removal  of  these  species  from  the  U.S. 
List  of  Endangered  and  Tlireatened 
Wildlife.  Federal  agencies  would  no 
longer  be  required  to  consult  with  the 
Secretary  to  insure  that  any  action 
authorized,  funded,  or  carried  out  by 
them  would  not  jeopardize  the 
continued  existence  of  the  blue  pike  and 
longjaw  Cisco  or  result  in  the  destruction 
or  adverse  modification  of  their  habitat 
Restrictions  on  taking  of  this  species 
would  no  longer  apply. 

Effect  Internationally 

The  blue  pike  and  longjaw  dsco  are 
listed  in  Appendix  I  of  the  Convention 
of  International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora. 
Promulgation  of  this  proposal  as  final 
rule  may  influence  their  removal  from 
Convention's  protection. 

National  Environmental  PoUcy  Act 

A  draft  Environmental  Assessment 
was  prepared  in  conjunction  with  this 
proposed  rule.  It  is  on  file  in  the 
Regional  Office.  U.S.  Fish  and  Wildlife 
Service,  Federal  Building,  Fort  Snelling: 
Twin  Cities,  Minnesota  55111,  and  may 
be  examined  by  appointment  during 
regular  business  hours.  This  assessment 
is  the  basis  for  a  decision  that  this  is  not 
a  major  Federal  action  which  would 
significantly  affect  the  quality  of  the 
human  environment  within  the  meaning 
of  Section  102(2)(C]  of  the  National 
Envirorunental  Policy  Act  of  1969  and  40 
CFR  Parts  1500-1508. 

Nota.— The  Department  of  the  Interior  has 
determined  that  this  in  not  a  major  rule  and 
does  not  require  preparati(Mi  of  a  Regulatory 
Impact  Analysis  under  Executive  Order 
12291.  The  Department  has  also  determined, 
in  accordance  with  the  Regulatory  Flexibility 
Act,  that  this  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number  of 
small  entities.  The  Service  is  not  aware  of 
negative  impacts  on  small  entities  from  the 
'delisting. 

Primary  Author 

The  primary  author  of  this  proposed 
rule  is  Mr.  Robert  F.  Johnson,  Jr..  U.S. 
Fish  and  Wildlife  Service,  Twin  Cities, 
Minnesota. 
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Public  Comments  Solicited 

The  Director  intends  that  the  rules 
finally  adopted  be  as  accurate  and 
effective  as  possible.  Therefore,  any 
comments  or  suggestions  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  community, 
industry,  private  interests,  or  any  other 
interested  party  concerning  any  aspect 
of  this  proposed  rule  are  hereby 
solicited.  The  Service  particularly 
requests  comments  on  the  following:  (1) 
Biological  or  other  relevant  data 
concerning  any  bhie  pike  and  longjaw 
Cisco  populations  which  may  still  exist 
and  (2)  additional  information 
concerning  the  historical  range  and 
distribution  of  this  species. 

Also,  the  Service  is  requesting 
information  on  environmental  and 
economic  impacts  and  effects  on  small 
entities  (including  small  businesses, 
small  organizations,  and  small 
governmental  jurisdiction)  that  would 
result  from  the  delisting  of  these  species. 
This  information  will  aid  the  Service  in 
complying  with  the  requirements  of  the 
National  Environmental  Policy  Act, 
Executive  Order  12291  on  Federal 
Regulation,  and  the  Regulatory 
Flexibility  Act,  and  in  preparing  any 
required  analyses  of  effect. 

All  comments  and  additional 
information  received  will  be  considered 
by  the  Director  in  the  promulgation  of  a 
final  rule. 


List  of  Subjects  in  50  CFR  Part  17 


Endangered  and  threatened  wildlife. 
Fish,  Marine  mammals,  Plants 
(agriculture) 


Regulation  Promulgation 

PART  17— ENDANGERED  AND 
THREATENED  WILDLIFE  AND  PLANTS 

Accordingly,  it  is  proposed  that  part 
17,  Subchapter  B  of  Chapter  I,  Title  50  of 
the  U.S.  Code  of  Federal  Regulations  be 
amended  as  follows: 

S  17.11    [Amended] 

1.  Section  17.11  is  amended  by 
removing  the  following  from  the  List  of 
Endangered  and  Threatened  Wildlife: 
Cisco,  longjaw  (Coregonu3  alpenae) 
Pike,  blue  [SUzoatedjon  vitreum  glaucum) 

Dated:  A|Hril  15, 1982. 

G.  Ray  Amett, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  82-14202  Filed  S-24-82:  8:45  amj 
B4LUNQ  COOE  43W-S5-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  658 

Shrimp  Fishery  of  the  Quit  of  Mexico; 
Hshery  Management  Plan  Amendment 

AQENCY:  Nationtd  Oceanic  and 
Atmospheric  Administration  (^JOAA), 
Commerce. 

ACTION:  Availability  of  plan  amendment. 

summary:  The  Assistant  Administi-ator 
for  Fisheries  has  approved  Amendment 
2  to  the  Fishery  Management  Plan  for 
the  Shrimp  Ftahery  of  the  Gulf  of  Mexico 
(FMP),  announces  its  availability,  and 
requests  comments  on  the  amendment. 
This  amendment  provides  an  update  of 
the  economic  information  in  the  FMP. 
There  is  no  change  in  regulations 
associated  with  the  amendment. 


date:  Written  comments  on  the  plan 
amendment  must  be  received  on  or 
before  July  a  1982. 

ADIMESS:  Comments  should  be  sent  to 
Jack  T.  Brawmer,  Acting  Regional 
Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  9450  Koger 
Boulevard,  St.  Petersburg,  Florida  33702. 
Copies  of  the  fishery  management  plan 
amendment  are  available  fit)m  Mr. 
Brawner. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jack  T.  Brawner,  813-893-3141. 

SUPPLEMENTARY  MRMIMATION:  The 
Fishery  Management  Plan  for  the 
Shrimp  Fishery  of  the  Gulf  of  Mexico 
(FMP)  was  approved  May  29, 1980, 
under  authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 
Final  regulations  implementing  the  F'MP 
were  published  in  the  Fedwal  Register 
on  May  20, 1981,  at  46  FR  27489.  The 
Gulf  of  Mexico  Fishery  Management 
Council  prepared  and  submitted  for 
approval  Amendment  2  to  the  F'MP.  This 
amendment  was  approved  on  April  21, 
1982.  No  regulatory  changes  will  be 
proposed  to  implement  this  amendment. 
The  amendment  provides  an  update  of 
the  economic  information  in  the  FMP. 
Since  the  preparation  and  approval  of 
the  FMP,  the  economic  condition  of  the 
shrimp  fishery  has  undergone  significant 
changes;  this  amendment  provides  more 
recent  data.  The  Council  does  not 
believe,  however,  that  the  changed 
conditions  require  any  alteration  of  the 
management  measures  for  the  fishery. 

Dated:  May  19. 1982. 
Rofaart  K.  Cnnvall, 

Deputy  Executive  Director.  National  Marine 
Fisheries  Service. 

|FR  Doc.  82-14238  Filed  S-aM-82: 8:4$  am)        " 
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This  section  of  me  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearir>gs  and 
Investigations,  committee  meetings,  agency 
decisions  artd  rulings,  delegations  of 
authority,  filir>g  of  petitions  ar>d 
applications  ar>d  agency  statements  of 
organization  and  functions  are  examptet   . 
of  documents  appeanng  m  this  section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Meeting 

Notice  is  hereby  given  in  accordance 
with  S  800.6(d)(3)  of  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  "Protection  of  Historic  and 
Cultural  Properties'  (36  CFR  Part  800). 
that  a  panel  of  five  members  of  the 
Council  will  meet  on  June  21  and  22, 
1962,  to  consider  the  proposal  by  the  city 
of  Memphis,  Tennessee,  to  demolish  the 
Memphis  Street  Railway  Office  and 
Streetcar  Complex,  a  property 
determined  to  be  eligible  for  inclusion  In 
the  National  Register  of  Historic  Places. 
The  city  proposes  to  use  Community 
Development  Block  Grant  Funds 
administered  by  the  Department  of 
Housing  and  Urban  Development  to 
carry  out  this  activity. 

Pursuant  to  S  800.6(b)(2)  of  the 
Council's  regulations,  the  Chairman  of 
the  Council  decided  that  a  panel  should 
consido*  this  proposal  in  accordance 
with  Section  106  of  the  National  Historic 
Preservation  Act  of  1966  (16  U.S.C.  470f, 
as  amended). 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  to 
advise  the  President  and  Congress  oo 
matters  relating  to  historic  preservation 
and  to  comment  upon  Federal,  federally 
assisted,  and  federally  licensed 
undertakings  having  an  effect  upon 
properties  hsted  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council's  members 
are  the  Secretary  of  the  Interior,  the 
Architect  of  the  Capitol,  the  Secretary  of 
Argiculture,  and  the  heads  of  four  other 
Federal  agencies  appointed  by  the 
President,  one  Governor  and  one  mayor 
appointed  by  the  President,  the 
Resident  of  the  National  Conference  of 
State  Historic  Preservation  Officers,  the 
Chairman  of  the  National  Trust  for 
Historic  Preservation,  and  seven  private 
citizens  appointed  by  the  President. 


llie  Council's  regulations  require  that 
the  panel  be  composed  of  five  members, 
three  from  the  private  sector  (with  one 
chairing)  and  two  Federal  members. 
This  panel  will  be  chaired  by  Mr. 
Alexandria  Aldrich  of  Saratoga  Springs, 
New  York.  The  panel  will  meet  in  the 
City  Council  Chamber  in  Memphis.  The 
exact  time  has  yet  to  be  set  and  may  be 
obtained  from  the  Executive  Director. 

The  panel  will  consider  the  written 
and  oral  statements  from  concerned 
parties.  Written  statements  should  be 
submitted  to  the  Executive  Director  of 
the  Council  by  June  1910, 1982.  Persons 
wishing  to  meike  oral  statement  should 
notify  the  Exective  Director  by  June  10, 
1982.  Additional  information  concerning 
the  meeting  of  the  submission  of 
statements  is  available  from  the 
Executive  Director,  Advisory  Council  on 
Historic  Preservation,  Suite  530, 1522  K 
Street  NW.  Washington.  DC  20006  (202- 
254-3495),  Attn:  Don  L  Klima. 

Dated:  May  19. 1962. 
Robert  R.  Garvey,  |r^ 

Executive  Director. 

[PR  Doc  BI-141M  Filed  S-M-S2:  »M  am\ 
MLUNQ  COOE  4110-ie-M 


DEPARTMENT  OF  AGRICULTURE 

Agricutturai  Stabilization  and 
Conservation  Service 

Proposed  Determinations  Witti  Regard 
to  the  1983  Wtteat  Program 

agency:  Agricultural  Stabilization  and 
Conservation  Service  (ASCA),  USDA. 
action:  Proposed  determinations. 

summary:  The  Secretary  of  Agriculture 
proposes  to  make  the  following 
determinations  with  respect  to  the  1883 
crop  of  wheat:  (a)  The  loan  and 
purchase  level;  (b)  the  established 
(target)  price;  (c)  the  national  program 
acreage  (NPA);  (d)  whether  a  voluntary 
reduction  percentage  should  be 
proclaimed  and,  if  so,  the  amount  of 
such  percentage  reduction:  (e)  whether 
an  Acreage  Reduction  Program  (ARP) 
should  be  established  and,  if  so,  the 
percentage  of  such  reduction  and  the 
method  to  be  used  in  establishing  the 
acreage  bases;  (f)  whether  a  set-aside 
program  should  be  estabhshed  and,  if 
so,  the  percentage  of  such  set-aside;  (g) 
whether  to  permit  haying  and  grazing  of 
conservation  use  acreage  if  an  acreage 
reduction  or  set-aside  program  is 


established;  (h)  whether  a  land 
diversion  program  should  be  established 
and.  if  so,  the  extent  of  such  diversion 
and  the  level  of  payment;  (i)  provisions 
of  the  farmer-owned  reserve  (FOR);  (j) 
whether  to  require  offsetting  compliance 
if  an  Acreage  Reduction  I*rogram  is 
established;  and  (k)  other  provisions. 
These  determinations  are  made  in 
accordance  with  the  provisions  of  the 
Agricultural  Act  of  1949,  as  amended 
(hereinafter  referred  to  as  the  "1949 
Act". 

DATE:  Comments  must  be  received  on  or 
before  June  24. 1982.  in  order  to  be 
assured  of  consideration. 

ADDRESS:  Dr.  Howard  C.  Williams, 
Director,  Analysis  Division,  USDA- 
ASCS,  Room  3741,  South  Building.  P.O. 
Box  2415,  Washington.  D.C  20013. 

FOR  FURTHER  INFORMATION  CONTACT 

Bruce  R.  Weber,  Agricultural  Mariceting 
Specialist,  Analysis  Division,  USDA- 
ASCS,  P.O.  Box  2415,  Washington.  D.C 
20013  or  call  (202)  447-4146.  The  Draft 
Impact  Analysis  describing  the  options 
considered  in  developing  this  proposed 
determination  and  the  impact  of 
implementing  each  option  is  available 
on  request  from  the  above-named 
individual. 

SUPPLEMENTARY  information:  This 
notice  has  been  reviewed  under  USDA 
procedures  established  in  accordance 
with  Executive  Order  12291  and 
Secretary's  Memorandum  No.  1512-1 
and  has  been  designated  as  "major".  It 
has  been  determined  that  these  program 
provisions  will  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 

Ilie  title  and  number  of  the  federal 
assistance  programs  that  this  notice 
applies  to  are:  Title — Wheat  Production 
Stabilization:  Number  10.058  and  Title — 
Commodity  Loans  and  Purchases: 
Number  10.051,  as  found  in  the  catalog 
of  Federal  Domestic  Assistance. 

These  actions  will  not  have  a 
significant  impact  specifically  on  area 
and  community  development.  Therefore, 
a  review  as  estabhshed  by  OMB 
Circular  A-95  was  not  used  to  assure 
that  units  of  local  Government  are 
informed  of  this  action. 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  Notice  since  ASCS  is 
not  required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
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proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  notice. 

Certain  determinations  set  forth  in 
this  notice  are  required  to  be  made  by 
the  Secretary  for  1983-crop  program 
purposes  by  August  15, 1982.  In  addition, 
it  is  necessary  that  the  determinations 
for  the  1983  crop  be  made  in  sufficient 
time  to  permit  wheat  producers  to  make 
adequate  plans  for  the  production  of 
their  crop.  Therefore,  I  have  determined 
that  the  pubhc  comment  period  is  being 
limited  to  30  days  which  will  allow  the 
Secretary  sufficient  time  to  properly 
consider  the  comments  received  before 
the  final  program  determinations  are 
made. 

The  following  proposed  program 
determinations  with  respect  to  the  1983- 
crop  of  wheat  are  to  be  made  by  the 
Secretary: 

Proposed  Detenninations 

a.  The  Loan  and  Purchase  Level  for 
the  1983  Crop  of  Wheat.  Section  107B(a) 
of  the  1949  Act  provides  that  the 
Secretary  shall  make  available  to 
producers  loans  and  purchases  for  the 
1983  crop  of  wheat  at  such  level,  not  less 
thein  $3.55  per  bushel,  as  the  Secretary 
determines  wil  maintain  the  competitive 
relationship  of  wheat  to  other  grains  in 
domestic  arid  export  markets  after 
taking  into  consideration  the  cost  of 
producing  wheat,  supply  and  demand 
conditions,  and  world  prices  for  wheat. 
If  the  Secretary  determines  that  the 
average  price  of  wheat  received  by 
producers  in  any  marketing  year  is  not 
more  than  105  percent  of  the  level  of 
loans  and  purchases  for  wheat  for  the 
marketing  year,  the  Secretary  may 
reduce  the  levels  of  loans  and  purchases 
for  the  next  marketing  year  by  the 
amount  the  Secretary  determines 
necessary  to  maintain  domestic  and 
export  markets  for  grain,  except  that  the 
level  of  loans  and  purchases  shall  not  be 
reduced  by  more  than  10  percent  in  any 
year  nor  below  $3.00  per  bushel.  Loan 
and  purchase  levels  being  considered 
for  the  1983  crop  of  wheat  range  from 
$3.55  per  bushel  to  $3.80  per  bushel. 

Comments  on  the  level  of  loans  and 
purchase  rate  for  the  1983  crop  of  wheat, 
along  with  supporting  data,  are 
requested  from  interested  persons. 

b.  The  Established  (Target)  Price 
Level  for  the  1983  Crop  of  Wheat. 
Section  107B(b)(l)(C)  of  the  1949  Act 
provides  that  the  established  price  for 
wheat  shall  not  be  less  than  $4.30  per 
bushel  for  tha  1983  crop.  Any  such 
astabUshed  price  may  be  adjusted  by 
the  Secretary  as  the  Secretary 
determines  to  be  appropriate  to  reflect 
any  change  in  (ij  the  average  adjusted 
cost  pf  production  per  acre  for  ths  two 
crop  years  immediately  preceding  ths 


year  for^vhich  the  determination  is 
made  firom  (ii)  the  average  adjusted  cost 
of  production  per  acre  for  the  two  crop 
years  immediately  preceding  the  year 
previous  to  the  one  for  which  the 
determination  is  made.  Tlie  adjusted 
cost  of  production  for  each  of  such  years 
may  be  determined  by  the  Secretary  on 
the  basis  of  such  information  as  the 
Secretary  finds  necessary  and 
appropriate  for  the  purpose  and  may 
include  variable  costs,  machinery 
ownership  costs,  and  general  farm 
overhead  costs,  allocated  to  the  crops 
involved  on  the  basis  of  the  proportion 
of  the  value  of  the  total  production 
derived  from  each  crop. 

Comments  are  requested  from 
interested  persons  as  to  the  amount  of 
the  established  (target]  price  for  the  1983 
crop  of  wheat  along  with  supporting 
data. 

c.  The  National  Program  Acreage 
(NPA).  Section  107B{c)(l)  of  the  1949  Act 
requires  the  Secretary  to  proclaim  an 
NPA  for  the  1983  crop  of  wheat  not  later 
than  August  15, 1982.  The  NPA  shall  be 
the  number  of  harvested  acres  of  wheat 
the  Secretary  determines  (on  the  basis 
of  the  weighted  national  average  of  the 
farm  program  payment  jdelds  for  the 
1983  crop)  will  produce  the  quantity 
(less  imports)  that  the  Secretary 
estimates  will  be  utilized  domestically 
and  for  exports  during  the  1983/84 
marketing  year.  If  the  Secretary 
determines  that  carryover  stocks  of 
wheat  are  excessive  or  an  increase  in 
stocks  is  needed  to  assure  desirable 
carryover,  the  Secretary  may  adjust  the 
NPA  by  the  amount  the  Secretary 
determines  will  accompUsh  the  desired 
increase  or  decrease  in  carryover 
stocks.  The  Secretary  may  later  revise 
the  NPA  first  proclaimed  if  the  Secretary 
determines  it  is  necessary  based  upon 
the  latest  information.  If  an  acreage 
reduction  program  is  implemented  for 
the  1983  crop  of  wheat,  the  NPA  shall 
not  be  applicable  to  such  crop. 

The  U.S.  wheat  stock  objective,  an 
amount  judged  to  be  our  "fair"  share  of 
world  wheat  stocks,  has  been 
determined  to  be  equal  to  approximately 
6.0  percent  of  the  world  consumption  of 
wheat  (this  represents  the  approximate 
10-year  average  of  the  ratio  of  U.S. 
stocks  to  world  consumption)  or 
approximately  992  million  bushels  for 
the  1982/83  marketing  year. 

If  required,  the  likely  NPA  for  the  1983 
crop  of  wheat  would  be: 

a.  Estimated  Domestic  Use,  1983/84—805 
mil.  bu. 

b.  Pius  Estimated  Exports,  1988/84—1,735 
mil.  bu. 

e.  Minoi  bnportB 2  mil  bu. 

d.  Minua  Stook  Ad^wtmaot  * 287  miL 

bu. 


e.  Divided  by  National  Weighted  Average 
Farm  Program  Payment  Yield — 34.0  bu/ac. 

f.  Equals  1983-Crop  NPA— 68.8  mil.  ac. 

'  a.  Estimated  1983/84  Begimiing  Stocks— 
1,269  mil.  bu. 

b.  Minus  6.2  percent  of  1982/83  World 
Consumption  of  Wheat — 1,022  mil.  bu. 

a  Equals  Desired  Slock  Adjustment 267 

mil.  bu. 

No  NPA  was  announced  for  the  1982 
crop  of  wheat  because  the  NPA 
provisions  do  not  apply  when  an  '' 

acreage  reduction  program  is  in  effect. 
Comments  on  the  NPA  and  the 
appropriate  stocks  level  for  the  1983 
crop  of  wheat  from  interested  persons, 
along  with  appropriate  supporting  data, 
are  requested. 

d.  Whether  a  Voluntary  Reduction 
Percentage  should  be  proclaimed  and,  if 
so,  the  level  of  such  voluntary  reduction 
percentage.  Under  section  107B(c)(3)  of 
the  1949  Act,  the  1983  individual  farm 
program  acreage  of  wheat  eligible  for 
payments  shall  not  be  reduced  by 
application  of  an  allocation  factor  (not 
less  than  80  percent  nor  more  than  100 
percent)  if  the  producer  reduces  the 
acreage  of  wheat  planted  for  harvest  on 
the  farm  from  the  1983-crop  established 
wheat  acreage  base  by  at  least  the 
percentage  recommended  by  the 
Secretary  in  his  proclamation  of  the 
NPA  for  the  1983  crop.  If  an  acreage 
reduction  program  is  implemented  for 
the  1983  crop  of  wheat,  the  voluntary 
reduction  percentage  shall  not  be 
applicable  to  such  crop. 

If  required,  the  likely  national 
recommended  reduction  percentage  for 
the  1983-crop  of  wheat  would  be: 

a.  1983  Established  Wheat  Acreage  Base — 
89.1  mil.  ac. 

b.  Minus  1983  Preliminary  NPA— 68.6  mil. 
ac. 

c.  Equals  Acrage  Acreage  Reduction 
Needed  from  Acreage  Base — 20.5  mil.  ac. 

d.  Divided  by  1963  Wheat  Acreage  Base— 
89.1  mil.  ac. 

e.  Equals  1983-Crop  Recommended 
Reduction  Percentage — 23  p«rcent 

Comments  from  interested  persons 
with  respect  to  the  reduction  percentage, 
if  any,  are  requested. 

e.  Whether  an  Acreage  Reduction 
Program  (ARP)  should  be  established 
and,  if  so,  the  Percentage  of  such 
reduction  and  the  method  of 
establishing  Acreage  Bases.  Under 
sections  107B(e)  (1)  and  (2)  of  the  1949 
Act,  the  Secretary  may  establish  an 
acreage  reduction  program  for  the  1983 
crop  of  wheat  if  the  Secretary 
determines  that  tha  total  supply  of 
wheat,  in  the  absence  of  such  a  program, 
will  be  excessive,  taking  into  account 
the  need  for  an  adequate  carryover  to 
maintain  reasonable  and  stable  suf^lies 
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and  prices  and  to  meet  a  national 
emergency.  The  Secretary  shall 
announce  any  such  wheat  acreage 
reduction  program  not  later  than  August 
15  prior  to  the  calendar  year  in  which 
the  crop  is  harvested.  Such  limitation 
shall  be  achieved  by  applying  a  uniform 
percentage  reduction  to  the  acreage 
base  for  each  wheat-producing  farm. 
Producers  who  knowingly  produce 
wheat  in  excess  of  the  permitted  wheat 
acreage  for  the  farm  shall  be  ineligible 
for  wheat  loans,  purchases,  and 
pajrments  with  respect  to  that  farm.  The 
acreage  base  for  any  farm  for  the 
purpose  of  determining  any  reduction 
required  to  be  made  for  any  year  as  the 
result  of  a  limitation  shall  be  the  acreage 
planted  on  the  form  to  wheat  for  harvest 
in  the  crop  year  immediately  preceding 
the  year  for  which  the  determination  is 
made  or,  at  the  discretion  of  the 
Secretary,  the  average  acreage  planted 
to  wheat  for  harvest  in  the  two  crop 
years  immediately  preceding  the  year 
for  which  the  determination  is  made. 
The  Secretary  may  make  adjustments  to 
reflect  established  crop-rotation 
practices  and  to  reflect  such  other 
factors  as  he  determines  should  be 
considered  in  determining  a  fair  and 
equitable  base.  In  addition,  a  number  of 
acres  on  the  farm  determined  by 
dividing  (1)  the  product  obtained  by 
multipljdng  the  number  of  acres  required 
to  be  withdrawn  from  the  production  of 
wheat  times  the  number  of  acres 
actually  planted  to  wheat  by  (2)  ths 
number  of  acres  authorized  to  be 
planted  to  wheat  under  a  limitation 
established  by  the  Secretary  shall  be 
devoted  to  conservation  uses,  in 
accordance  with  regulations  issued  by 
the  Secretary. 

TTie  need  for  an  acreage  reduction 
program  for  wheat  in  1983  will  depend 
on  the  outcome  of  the  1982  crop  of 
wheat.  It  is  estimated  that  the  1962-crop 
plantings  of  wheat  are  87.0  million  acres 
and  the  78.5  million  acres  of  such  crop 
will  be  harvested.  Total  production  is 
projected  to  be  2,715  million  bushels, 
down  approximately  3  percent  from  the 
record  1981  wheat  crop. 

It  is  estimated  that  domestic  use  of 
wheat  for  1982/83  will  decrease  from 
1961/82  (867  million  bushels)  to  about 
846  million  bushels.  The  decrease  in  the 
domestic  use  of  wheat  will  be 
attributable  to  the  decline  in  the  use  of 
wheat  for  feed  since  the  wheat/feed 
grain  ratio  will  favor  feed  grains  even 
more  than  for  the  1961 -crops.  Domestic 
food  use  of  wheat  is  projected  to 
increase  by  a  small  amount  and  will 
offset  some  of  the  expected  decrease  in 
the  use  of  wheat  as  feed. 


Total  world  trade  is  expected  to 
remain  at  approximately  the  same  level 
as  in  the  preceding  year,  but  U.S. 
exports  for  the  1982/83  marketing  year 
are  expected  to  decrease  to  about  1700 
million  bushels  from  the  estimated 
record  of  1800  million  bushels  in  the 
1961/82  marketing  year.  U.S.  exports  for 
1982/83  may  vary  considerably 
depending  on  world  wheat  production 
as  well  as  the  1982-crop  wheat  outturn 
in  the  Soviet  Union.  China,  and  India. 

Given  the  1982/83  outlook,  ending 
carryover  stocks  of  wheat  may  increase 
by  about  15  percent  to  nearly  1.3  billion 
bushels.  Iliis  amount  is  considered 
excessive. 

Planted  and  harvested  acreage  for  the 
1963  crop  of  wheat  are  estimated  to 
remain  about  the  same  as  1982  in  the 
absence  of  an  acreage  reduction 
program.  Given  the  same  acreage  with  a 
trend  yield  of  35.0  bushels  per  acre,  1963 
crop  production  of  wheat  would  be  an 
estimated  2,750  million  bushels.  With 
this  level  of  production  and  estimated 
beginning  stocks  of  nearly  1.3  billion 
bushels  the  total  supply  of  wheat  for 
1963/84  is  projected  to  be  a  record  AJO 
billion  bushels. 

Domestic  use  in  1983/84  is  projected 
to  increase  slightly.  This  increase  will 
result  largely  because  of  increased  use 
of  wheat  as  feed.  Domestic  food  use  is 
also  expected  to  increase,  although  only 
slightly. 

World  trade  is  expected  to  remain 
strong  in  1983/84.  U.S.  exports  are 
estimated  at  1,735  million  bushels,  a  2 
percent  increase  from  1982/83  but  less 
than  die  record  exports  in  1981/82. 

Therefore,  total  demand  for  the  1983/ 
84  marketing  year  is  projected  at  2.6 
billion  bushels.  This  would  result  in  an 
ending  carryover  level  of  over  1.4  billion 
bushels,  more  than  11  percent  higher 
than  the  previous  year.  This  ending 
carryover  level  exceeds  the  desired 
level  of  just  under  1.0  billion  bushels  by 
more  than  45  percent 

Ths  above  outlook  suggests  that  an 
acreage  reduction  program  will  be 
needed  for  the  1963  crop  of  wheaL 
However,  later  crop  developments 
throughout  the  world  could  materially 
change  this  outlook.  Options  under 
consideration  at  this  time  include:  (1)  No 
ARP.  (2)  a  10  percent  APR;  (3)  a  15 
percent  ARP;  and  (4)  a  20  percent  ARP. 
Interested  persons  are  encouraged  to 
comment  on  the  need  for  an  acreage 
reduction  program  for  the  1983-crop  of 
wheat,  and  the  appropriate  percentage. 
Also  under  consideration  is  the  method 
for  estabhshing  the  wheat  acreage  bases 
for  those  producers  participating  in  the 
1983  program.  At  the  present  time,  it  is 
contemplated  that  the  1983  wheat 


acreage  base  which  is  established  for  a 
farm  will  equal  the  1982  wheat  acreage 
base  established  for  the  farm  if  the 
producer  participated  in  the  1962  ARP. 
In  addition,  the  1963  wheat  acreage  base 
established  for  a  farm  will  not  be 
reduced  below  the  1962  base  because  a 
producer  did  not  plant  any  of  the  19S2 
wheat  acreage  bue  establisbed  for  the 
farm  to  wheat  if  the  proper  acreage 
reports  are  filed  with  ASCS.  It  is  further 
contemplated  that  a  1983  wheat  acreage 
base  will  be  established  for  the  farm  of 
a  producer  who  did  not  participate  in 
the  1962  ARP  based  upon  the  average  of 
the  1961  and  1982  crops  of  wheat 
planted  to  harvest  on  the  farm.  Tliis  wiD 
assure  that,  in  determining  wheat 
acreage  bases,  a  producer  who  did  not 
participate  in  the  1962  wheat  program 
will  not  gain  an  unfair  advantage  over 
the  producers  who  did  participate. 

Interested  persons  are  requested  to 
comment  on  the  method  for  establishing 
acreage  bases  for  the  1983  crop  of 
wheat 

f.  Whether  a  Set-Aside  l^vgram 
should  be  establisbed  and.  if  so.  The 
Percentage  of  such  set-aside.  Under 
sections  107B{eKl)  and  [3)  of  the  1949 
Act  the  Secretary  may  establish  a  Set- 
Aside  Program  for  the  1983  crop  of 
wheat  if  the  Secretary  determines  that 
the  total  supply  of  wheat  in  the  absence 
of  such  a  program,  will  be  excessive, 
taking  into  account  tiie  need  for  an 
adequate  carryover  to  maintain 
reasonable  and  stable  supplies  and 
prices  and  to  meet  a  national 
emei^gency.  TTie  Secretary  shall 
announce  any  sudi  wheat  set-aside 
program  not  later  than  August  15  prior 
to  the  calendar  year  in  which  the  crop  it 
harvested.  If  a  set-aside  program  is 
announced,  then  as  a  condition  of 
eligibility  for  loans,  purchases,  and 
payments,  the  producers  on  a  farm  must 
set-aside  and  devote  to  conservation 
uses  an  acreage  of  cropland  equal  to  a 
specified  percentage,  as  determined  by 
the  Secretary,  of  the  acreage  of  wheat 
plant  for  harvest  of  the  crop  for  which 
the  set-aside  is  in  effect  The  set-aside 
acreage  shall  be  devoted  to 
conservation  uses  in  accordance  with 
regulations  issued  by  the  Secretary.  If  « 
set-aside  program  is  established,  the 
Secretary  may  limit  the  acreage  planted 
to  wheat  Such  limitation  shall  be 
applied  on  a  uniform  basis  to  aU  wheat- 
producing  farms.  The  Secretary  may  - 
make  such  adjustments  in  individual 
set-aside  acreages  as  the  Secretary 
determines  to  be  necessary  to  correct 
for  abnormal  factors  affecting 
production,  and  to  give  due 
consideration  to  tillable  acreage,  crop- 
rotation  practices,  types  of  soil  soil  and 
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water  conservation  measures, 
topography,  and  such  other  factors  as 
the  Secretary  deems  necessary. 

Interested  persons  are  encouraged  to 
comment  on  the  need  for  a  1983  wheat 
set-aside  program  and,  if  so,  the 
appropriate  percentage  of  acreage  to  be 
set-aside. 

g.  Whether  to  Allow  Haying  and 
Crazing  of  Conservation  Use  Acreage  if 
an  Acreage  Reduction  Program  or  Set- 
Aside  Program  is  established.  Section 
107B(e)(4)  of  the  1949  Act  provides  that 
the  regulations  issued  by  the  Secretary 
with  respect  to  acreage  required  to  be 
devoted  to  conservation  uses  shall 
assure  protection  of  such  acrege  &om 
weeds  and  wind  and  water  erosion. 

With  respect  to  the  1982-corp  Wheat 
Acreage  Reduction  Program,  producers 
who  had  planted  acreage  to  wheat 
before  the  announcement  of  the 
provisions  of  the  1982  wheat  program  on 
January  29, 1982,  were  permitted  to  cut 
such  wheat  acreage  for  hay  or  to  graze 
off  such  wheat  acreage.  While  producers 
who  did  no  plant  wheat  before  January 
29, 1982,  were  permitted  to  graze  the 
conservation  use  acreage  except  during 
the  six  principal  growing  months,  such 
producers  were  not  permitted  to  harvest 
their  wheat  acreage  for  hay.  In  addition, 
specific  cover  corps  and  practices  were 
developed  at  the  local  county  ASC 
committee  level  and  approved  by  the 
State  ASC  Committee  and  the  State 
Conservationist  for  the  1982 
conservation  use  acreage. 

If  an  acreage  reduction  or  set-aside 
program  is  announced  for  the  1983  crop, 
proposals  to  coordinate  conservation 
concerns  with  a  production  adjustment 
program  include  the  following:  (1) 
Expanding  the  definition  of  land  which 
is  eligible  to  satisfy  ARP  conservation 
use  or  set-aside  requirements;  (2) 
allowing  1982  conservation  use  acreage 
to  be  included  in  the  cropland  base  for 
subsequent  programs;  (3)  giving  priority 
for  cost-sharing  for  conservation 
programs  for  practices  installed  on 
conservation  use  or  set-aside  acreage; 
and  (4]  permitting  haying  and  grazing 
within  approved  guidelines  on 
conservation  use  or  set-aside  acreage. 

Interested  persons  are  invited  to 
comment  on  the  grazing  and  haying  of 
conservation  use  acreage  and  the 
conservation  measures  applied  to  land 
removed  from  production  under  the  1982 
Acreage  Reduction  Programs.  Also, 
comments  are  requested  on  what 
changes  may  be  necessary  to  provide  a 
greater  degree  of  compatibility  and 
coordination  between  the  conservation 
and  Acreage  Reduction  or  Set-Aside 
Programs. 

h.  Whether  a  Land  Diversion  Program 
ahould  be  established  and,  if  so.  the 


Extent  of  Such  Diversion  and  the  Level 
of  Payments.  Section  107B(e)(5)  of  the 
1949  Act  provides  that  the  Secretary 
may  make  land  diversion  payments  to 
producers  of  wheat,  whether  or  not  an 
acreage  reduction  or  set-aside  program 
for  wheat  is  in  effect,  if  the  Secretary 
determines  that  such  land  diversion 
payments  are  necessary  to  assist  in 
adjusting  the  total  national  acreage  of 
wheat  to  desirable  goals.  The  amount 
payable  to  producers  under  land 
diversion  contracts  may  be  determined 
through  the  submission  of  bids  for  such 
contracts  by  producers  in  such  manner 
as  the  Secretary  may  prescribe  or 
through  such  odier  means  as  the 
Secretary  deems  appropriate.  In  the 
past,  land  diversion  payments  have 
been  made  based  upon  an  offer  rate 
system  (i.e.  specific  rate  per  bushel 
times  a  farm  program  payment  yield). 

If  land  diversion  payments  are 
determined  to  be  necessary  for  the  1983 
crop  of  wheat  such  payments  will  likely 
be  based  upon  an  offer  rate  system. 

Diversion  payment  options  under 
consideration  include:  (1)  A  10  percent 
voluntary  diversion  with  a  5  percent 
ARP;  (2)  a  10  percent  voluntary 
diversion  with  a  10  percent  ARP;  (3)  a  15 
percent  voluntary  diversion  with  a  5 
percent  ARP;  (4)  a  5  percent  voluntary 
diversion  with  a  10  percent  ARP;  (5)  a  5 
percent  voluntary  diversion  with  a  15 
percent  ARP;  and  (6)  a  10  percent 
voluntary  diversion  with  a  15  percent 
ARP.  The  range  of  options  under 
consideration  for  the  diversion  payment 
rates  are:  (1)  Equal  to  the  actual 
deficiency  payment  rate;  and  (2]  a  flat 
rate  per  bushel  ranging  from  $1.75  to 
$4.50,  depending  on  the  diversion 
percentage. 

Interested  persons  are  encouraged  to 
address  the  need  for  a  land  diversion 
program,  either  in  lieu  of,  or  in 
conjunction  with,  an  acreage  reduction 
or  set-aside  program,  and  me 
appropriate  terms  and  conditions  of 
land  diversion  program. 

i.  Provisions  of  the  Farmer-Owned 
Reserve  (FOR).  Section  110  of  the  1949 
Act  provides  that  the  Secretary  shall 
formulate  and  administer  a  program 
under  which  producers  of  wheat  will  be 
able  to  store  wheat  when  in  abundant 
supply  and  extend  the  time  for  its 
orderly  marketing.  The  Secretary  shall 
provide  for  original  or  extended  price 
support  loans  at  such  level  of  support  as 
the  Secretary  determines  appropriate, 
except  that  Uie  loan  rate  shall  not  be 
less  than  the  current  level  of  support 
provided  for  under  the  wheat  program 
established  in  accordance  with  Section 
107B  of  the  1949  Act.  The  program  may 
provide  for  (1]  repayment  of  such  loans 
in  not  less  than  three  years  nor  more 


than  five  years;  (2)  payments  to 
producers  for  storage  in  such  amounts 
and  under  such  conditions  as  are 
determined  to  be  appropriate  to 
encourage  producers  to  participate  in 
the  program;  (3)  a  rate  of  interest  not 
less  than  the  rate  of  interest  charged  the 
Commodity  Credit  Corporation  by  the 
United  States  Treasury,  except  that  the 
Secreteiry  may  waive  or  adjust  such 
interest  as  the  Secretary  deems 
appropriate;  (4)  recovery  of  amounts 
paid  for  storage,  and  for  the  payment  of 
additional  interest  or  other  charges  if 
such  loans  are  repaid  by  producers 
before  the  market  price  for  wheat  has 
reached  the  trigger  release  level;  and  (5) 
conditions  designed  to  induce  producers 
to  redeem  and  market  the  wheat 
securing  such  loans  without  regard  to 
the  maturity  dates  thereof  whenever  the 
Secretary  determines  that  the  market 
price  for  the  commodity  has  attained  a 
specified  level  (trigger  release  level],  as 
determined  by  the  Secretary.  The 
Secretary  shall  announce  the  terms  and 
conditions  of  the  producer  storage 
program  as  far  in  advance  of  making 
loans  as  practicable.  In  such 
announcement,  the  Secretary  shall 
specify  the  quantity  of  wheat  to  be 
stored  under  the  program  which  the 
Secretary  determines  appropriate  to 
promote  the  orderly  marketing  of  wheat. 
The  Secretary  may  place  an  upper  limit 
on  the  amount  of  wheat  placed  in  the 
reserve  but  such  upper  limit  may  not  be 
less  than  seven  hundred  million  bushels 
of  wheat. 

The  following  options  are  under 
consideration  for  the  FOR  for  the  1982- 
crop  of  wheat:  (a)  Extended  loan  rate  for 
reserve  entry — maintaining  the  loan  rate 
at  the  same  level  as  that  established  for 
1982-crop  wheat  entering  the  reserve 
($4.00]  or  increasing  the  regular  loan 
rate  which  is  to  be  established  for  the 
1983  crop  by  45  cents  in  order  to 
maintain  the  same  relationship  between 
the  extended  loan  rate  and  the  regular 
loan  rate  as  existed  for  the  1982  crop;  (b) 
storage  payments  rate — maintaining  the 
payment  rate  for  storage  at  26.5  cents 
per  bushel  or  adjusting  such  rate  to  a 
level  which  will  ensure  adequate 
participation  in  the  FOR  with  respect  to 
the  1983  crop  of  wheat;  (c)  interest 
rate — for  the  first  year,  charging 
producers  entering  wheat  in  the  FOR  the 
prevailing  rate  of  interest  charged 
Commodity  Credit  Corporation  for  its 
borrowings  by  the  United  States 
Treasury  and  waiving  interest  for  the 
second  and  third  years;  (d]  release 
(trigger]  level — maintaining  the  release 
(trigger]  level  at  the  1982  level  of  $4.65 
per  bushel  or  increasing  the  release 
(trigger)  level  to  reflect  the  costs  of 
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production  and  other  factors;  (e)  entry  of 
wheat  Into  the  FOR— authoriring 
producers  to  enter  wheat  into  the  FOR 
at  harvest  or  delaying  entry  into  the 
FOR  until  maturity  of  the  regular  loan; 
and  (f)  quantity  limit — placing  no  upper 
limit  on  the  quantity  of  wheat  entering 
the  reserve  program  or  placing  an  upper 
limit  on  the  quantity  of  wheat  entering 
the  reserve  program  at  an  appropriate 
level  above  700  million  bushels. 

Intervsted  persons  are  encouraged  to 
comment  on  these  or  other  options 
dealing  with  the  provisions  of  the 
fanner-owmed  wheat  reserve  program 
for  the  1963  crop'  of  wheat. 

j.  Whether  to  require  offsetting 
compliance  if  an  Acreage  Reduction  or 
Set-Aside  Program  is  established.  Under 
Section  107B  of  the  1949  Act  the 
Secretary  may  implement  oifsetthig 
compliance  requirements  as  a  condition 
of  eligibility  for  program  benefits.  If 
ol^setting  compliance  is  required, 
operators  and  owners  of  farms  would 
have  to  ensure  that  all  of  their  farms 
were  either  complying  with  program 
requirements  such  as  planting  within  the 
established  wheat  acreage  bases  or  the 
normal  crop  acreage  estabbshed  for 
these  farms  in  order  to  be  eligible  for 
program  benefits.  Offsetting  compliance 
was  not  in  effect  for  the  1982  crop. 

Interested  persons  are  encouraged  to 
comment  on  the  need  for  the  Secretary 
to  require  offsetting  compliance  for  the 
1963-crop  of  wheat  if  an  acreage 
reduction  program  is  established. 

k.  Other  Related  Provisions.  A 
number  of  other  determinations  must  be 
made  in  carrying  out  the  wheat  loan  and 
purchase  programs  such  as:  (a) 
Commodity  eligibility;  fb)  premiums  and 
discounts  for  grades,  classes,  and  other 
qualities;  (c)  establishment  of  county 
loan  and  purchase  rates;  and  (d)  such 
other  provisions  as  may  be  necessary  to 
carry  out  the  programs. 

Consideration  will  be  given  to  any 
data,  views  and  recommendations  that 
may  be  received  relating  to  the  above 
items. 

Signed  at  Washington.  D.C.  on  Majr  2L 
1962. 

EvwattRuk. 

Adminiatrator,  ASCS. 

(FK  Doc  at-14237  PUed  S-H-tt  KM  ui| 


purpose  of  the  public  advisory  hearing  is 
to  consider  the  advantages  and/or 
disadvantages  of  continuing  for  the  next 
five  year  period  with  the  present  policy 
statement  for  the  Big  Valley  Federal 
Sustained  Yield  Unit 

The  public  is  invited  to  attend  the 
hearing  to  obtain  further  information 
and/or  to  participate  by  giving  advisory 
testimony.  Written  comments  will  be 
accepted  from  date  of  hearing  through 
August  9. 1902. 

Dated:  May  17. 1962. 
C  A.  GoHghnour, 

Acting  Forest  Superviaor. 

(PR  Doc  se-HlW  FUed  »-Z4-ta:  MI  a^ 
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Foreet  Service 

Big  Valey  Federal  Suetained  Yield 
Unit;  PuMc  Advteory  Hearing 

Hie  Modoc  National  Forest  will 
sponsor  a  public  advisory  hearing  on 
Thursday.  June  24, 1982  at  the  Adin 
Community  Hall  in  Adin,  California.  The 


Sol  Coneervatfon  Service 

Bayou  Pierre  Watershed,  Mississippi 

agency:  Soil  Conservation  Service, 
USOA. 

ACnwc  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy  ' 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Soil 
Conservation  Service  Guidelines  (7  CFR 
Part  650);  the  Soil  Conservation  Service. 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  being  prepared  for  the 
Bayou  Pierre  Watershed,  Copiah  and 
Lincoln  Counties,  Mississippi. 

FOR  RNrmCR  INFORMATION  CONTACT 

Billy  C.  Griflin,  State  Conservationist 
Soil  Conservation  Service.  Federal 
Building,  100  W.  Capitol  Street  Jackson, 
Mississippi  39289,  telephone  601-960- 
5206. 

tUPPLBNENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  may  cause  significant  local, 
regional,  or  national  impacts  on  the 
environment  As  a  result  of  these 
findings.  Billy  C.  Griffin,  State 
Conservationist  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are 
needed  for  this  project. 

"Hie  project  concerns  a  plan  for 
watershed  protection,  flood  prevention, 
and  recreation.  Alternatives  under 
consideration  to  reach  these  objectives 
include  systems  for  conservation  land 
treatment  nonstructural  measures,  earth 
dams,  and  recreation  development 

A  draft  environmental  impact 
statement  will  be  prepared  and 
circulated  for  review  by  agencies  and 
the  public.  Tlje  Soil  Conservation 
Service  invites  participation  and 


consultation  of  agencies  and  individuals 
that  have  special  expertise,  legal 
jurisdiction,  or  interest  in  the 
preparation  of  the  draft  environmental 
impact  statement  Further  information 
on  the  proposed  action  may  be  obtained 
from  Billy  C  Griffin.  State 
Conservationist  at  the  above  address. 

(Catalog  of  Federal  Domestic  AMistance 
Program  No.  10.904.  Watershed  Protectioa 
and  Flood  Prevention  Program.  Office  of 
Management  and  Budget  Circular  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  protects  is  applicable) 

Dated:  May  12, 196Z. 
Billy  C  GrifBn. 
Slate  Conserrationist 

IFK  Doc  az-lUM  Piled  S^24-8&  MC  ami 
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CIVIL  AERONAUTICS  BOARD 

Air  Cargo,  Inc.;  Agreement  Show 
Cause  Proceeding 

agency:  Civil  Aeronautics  Board. 
action:  Final  Order  in  82-5-106  in  the 
Air  Cargo,  Inc.  Agreement  Show  Cause 
Proceeding,  Docket  36592. 

SUMMARY:  The  Board  is  issuing  a  final 
order  in  the  Air  Cargo,  Inc.  Agreement 
Show  Cause  Proceeding,  Docket  36592L 
proposing  to  continue  its  approval  of 
Agreement  CAB  No.  1041,  as  amended, 
to  withdraw  antitrust  inmiunity,  and  to 
grant  a  motion  of  Air  Freight  Haulage 
Co.,  Inc.,  for  leave  to  file  a  late  reply. 
Agreement  CAB  No.  1041,  as  amended, 
was  approved  by  the  Board  in  Order  Na 
E-1066.  on  December  31, 1947.  The 
agreement  established  a  carrier  owned 
corporation.  Air  Cargo,  Inc.  (ACI)  to 
provide  either  directly,  through  the  use 
of  its  own  vehicles  and  employees,  or  by 
contract  pick-up  and  delivery  services, 
and  other  services  desired  by  the 
airlines  in  connection  with  the 
transportation  of  air  cargo.  The  origLnal 
purpose  of  this  agreement  was  to 
facilitate  and  coordinate  the  interline 
movement  of  air  cargo  over  the  lines  of 
member  cauriers.  ACI's  services  are 
available  throughout  the  United  States 
and  Puerto  Rico,  to  all  certificated 
airlines,  conunuter  airlines,  cargo 
carriers  authorized  under  section  418  of 
the  Federal  Aviation  Act  as  amended, 
shippers'  associations,  and  air  freight 
forwarders.  ACI  also  maintains 
consohdated  air  freight  terminals  for 
certain  member  carriers  which  desire 
such  services  at  two  international 
airports,  Dulles  Airport  (Washington, 
D.C.),  and  Ontario  (Los  Angeles) 
Airport  (The  complete  text  of  this  order 
is  available  as  noted  below). 
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dates:  Petitions  for  Recommendation  of 

this  order  shall  be  filed  no  later  than 

June  14, 1982. 

ADDRESSES:  Documents  should  be  filed 

in  Docket  36592,  Docket  Section,  Room 

714,  Civil  Aeronautics  Board, 

Washington,  D.C.  20428. 

FOR  FURTHER  INFORMATION  CONTACT 

Susan  L  Blankenheimer,  Competition 
Maintenance  Division,  Biu^au  of 
Domestic  Aviation,  Civil  Aeronautics 
Board,  1825  Connecticut  Avenue,  N.W., 
Washington,  D.C.  20428,  (202)  673-5325. 
SUPPLEMENTARY  INFORMATION:  A 
complete  text  of  Order  82-5-106  is 
available  from  our  Distribution  Section, 
Room  100, 1825  Connecticut  Avenue, 
N.W.,  Washington,  D.C.  Persons  outside 
the  metropolitan  area  may  send  a 
postcard  request  for  Order  82-5-106  to 
the  Distribution  Section,  Civil 
Aeronautics  Board,  Washington,  D.C. 
20428. 

By  the  Qvil  Aeronautics  Board:  May  20, 
1962. 

Phyllis  T.  Kaylor, 
Secretary. 

(FR  Doc  02-14225  Filed  5-34-12;  M6  am] 
WLLMG  CODE  e330-01-«l 


Appflcatkxi  of  North  American 
Airlines,  Inc.  for  a  Charter  Certificate 

agency:  Civil  Aeronautics  Board. 

ACTION:  Notice  of  Order  Instituting  a 
Fitness  Investigation  of  North  American 
Airlines,  Inc.  in  Docket  40511  (Order  82- 
5-103). 

summary:  The  Board  is  instituting  an 
investigation  to  determine  the  fitness  of 
North  American  Airlines,  Inc.  to  engage 
in  the  interstate  and  overseas  charter  air 
transportation  of  persons,  property  and 
mail. 

DATES:  Persons  wishing  to  file  petitions 
for  leave  to  intervene  in  the  North 
American  Airlines,  Inc.  Fitness 
Investigation  shall  file  their  petitions  in 
Docket  40511  by  June  4, 1982  and  shall 
serve  such  filings  on  all  persons  listed 
below. 

addresses:  Petitions  for  leave  to 
intervene  should  be  filed  in  Docket 
40511  and  should  be  addressed  to  the 
Docket  Section,  Civil  Aeronautics 
Board,  Washington,  D.C.  20428. 

In  addition,  copies  of  such  filings 
should  be  served  on  North  American 
Airlines;  the  mayor  and  airport  manager 
of  Omaha,  Nebraska;  and  the  Nebraska 
Department  of  Aeronautics;  and  on  any 
other  persons  filing  petitions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anne  W.  Stockvis,  Bureau  of  Domestic 
Aviation.  Civil  Aeronautics  Board,  1825 


Connecticut  Avenue,  N.W.,  Washington, 
D.C.  20428,  (202)  673-5198. 
SUPPLEMENTARY  INFORMATION:  The 
complete  text  of  Order  82-5-103  is 
available  from  our  Distribution  Section. 
Room  100, 1825  Connecticut  Avenue. 
N.W.,  Washington,  D.C.  20428.  Persons 
outside  the  metropolitan  area  may  send 
a  postcard  request  for  Order  82-5-103  to 
that  address. 

By  the  Civil  Aeronautics  Board:  May  20. 
1982. 
Phyllis  T.  Kaylor, 

Secretary. 

[Fit  Doc  82-14226  FIM  5-24-82:  8:45  am) 
BHJJNQCOOE  S32(H)t-M 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Birch  3-Ply  Doorsklns  From  Japan; 
Tentative  Determination  To  Revoke  in 
Part  Antidumping  Finding 

AGENCY:  U.S.  Department  of  Commerce, 
International  Trade  Administration. 
action:  Notice  of  Tentative 
Determination  To  Rovoke  in  Part 
Antidumping  Finding. 

summary:  The  Department  of 
Conunerce  has  tentatively  determined  to 
revoke  in  part  the  antidumping  finding 
on  birch  3-ply  doorskins  from  Japan.  The 
tentative  determination  applies  to  one 
company,  Marutama  Industries  Co.,  Ltd. 
Marutama  has  had  no  dumping  margins 
fi'om  April  1, 1975,  through  December  31, 
1979. 

The  Interested  parties  are  invited  to 
conmient  on  this  tentative 
determination. 

EFFECTIVE  DATE:  May  25, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brain  Kelly  or  David  R.  Chapman,  Office 
of  Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230 
(202-377-2923). 
SUPPLEMENTARY  MPORMATION: 

Background 

On  February  16, 1976,  a  dumping 
finding  with  respect  to  birch  3-ply 
doorskins  was  published  in  the  Federal 
Register  as  Treasury  Decision  76-48  (41 
FR  7389).  The  Department  of  Commerce 
("the  Department")  has  published  the 
final  results  of  its  first  review  of  the 
finding  (46  FR  33574-5,  47  FR  1162),  and, 
more  recently,  the  preliminary  results  of 
its  second  review  (47  FR  11737). 

Scope  of  the  Determination 

Imports  covered  by  this  determination 
are  shipments  of  birch  3-ply  doorskins 


manufactured  by  Marutama  Industries 
Co.,  Ltd.  ("Marutama").  Birch  3-ply 
doorskins  are  currently  classifiable 
under  items  240.1420,  240.1440,  and 
240.1460  of  the  Tariff  Schedules  of  the 
United  States  Annotated  (TSUSA).  The 
determination  applies  to  such  doorskins 
sold  by  Marutama  for  export  to  the 
United  States. 

Basis  of  Detennination 

Section  353.54  of  the  Conunerce 
Regulations  requires  that  for  a  company 
to  apply  for  revocation,  two  conditions 
must  usually  be  met:  (1)  sales  at  not  less 
than  fair  value  for  at  least  a  two  year 
period  following  publication  of  a  finding 
or  order,  and  (2)  an  agreement  by  the 
parties  subject  to  the  revocation  to 
reinstatement  of  the  finding  or  order  in 
the  case  of  subsequent  less  than  fair 
value  sales.  During  the  period  April  1, 
1975,  through  December  31, 1979, 
Marutama  made  all  sales  at  not  less 
than  fair  value. 

In  addition,  Marutama  has  agreed  in 
writing  to  an  immediate  suspension  of 
liquidation  and  reinstatement  of  the 
finding  if  circumstances  develop  that 
indicate  that  the  merchandise  thereafter 
manufactured  and  sold  by  Marutama  for 
export  to  the  United  States  is  being  sold 
at  less  than  fair  value.  As  a  result,  we 
tentatively  determine  to  revoke  the 
antidumping  finding  on  birch  3-ply 
doorskins  with  respect  to  Marutama 
Industries  Co.,  Ltd.  Such  revocation,  if 
made  final,  shall  apply  to  all 
unliquidated  entries  of  the  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice. 

Interested  parties  may  submit  written 
comments  on  this  tentative 
determination  on  or  before  June  24, 1982 
notice  and  may  request  disclosure  and/ 
or  a  hearing  on  or  before  June  4, 1982. 
Any  hearing,  if  requested,  will  be  held 
30  days  after  publication  of  this  notice 
or  the  first  workday  thereafter.  The 
Department  will  publish  the  results  of  its 
analysis  of  any  such  comments  or 
hearing. 

This  tentative  determination  to  revoke 
in  part  is  in  accordance  with  section 
751(c)  of  the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c))  and  S  353.54  of  the  Commerce 
Regiilations  (19  CFR  353.54). 
Gary  N.  Horiick. 

Deputy  Assistant  Secretary  for  Import 
Administration. 

Mey  19, 1982. 

(FR  Doc.  82-14220  Filed  5-24-82: 9M  «k| 
MUMQ  CODE  SSW-M-M 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Additional  Import 
Controls  and  Adjusting  Existing  Levels 
for  Certain  Cotton,  Wool,  and  Man- 
Made  Rber  Textile  Products  From  ttie 
Repul>lic  of  tlie  Ptiilipplnes 

aqency:  Committee  for  the 
Implementation  of  Textile  Agreements. 

action:  (1)  Controlling  imports  of  wool 
gloves  and  mittens  in  Category  431  and 
women's,  girls',  and  infants'  trousers  of 
man-made  fibers  in  Category  648  (pt.). 
produced  or  manufactiired  in  the 
Philippines  and  exported  in  the  United 
States  during  the  twelve-month  period 
which  began  on  January  1. 1982,  at 
respective  levels  of  53,971  dozen  pairs 
and  54,338  dozen.  The  level  for  Category 
431  has  been  adjusted  to  account  for 
1961  overshipments  amounting  to  2,445 
dozen. 

(2)  Reducing  the  level  of  restraint  for 
women's,  girls',  and  infants'  woven 
cotton  blouses  in  Category  341  (pt.)  by 
19,970  dozen,  representing  1981 
overshipments  through  March  31, 1982, 
to  46.732  dozen. 

(A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A.  number 
was  published  in  the  Federal  Register  on 
February  28, 1980  (45  PR  13172),  as 
amended  on  April  23, 1980  (45  FR  27463), 
August  12, 1980  (45  FR  53506),  December 
24, 1980  (45  FR  85142).  May  5, 1981  (46 
FR  25121),  October  5, 1981  (46  FT^  48963), 
October  27, 1981  (46  FR  52409),  February 
9, 1982  (47  FR  5926)  and  May  13, 1982  (47 
FR  20654)). 

Summary:  Under  the  terms  of  the 
Bilateral  Cotton,  Wool,  and  Man-Made 
Fiber  Textile  Agreement  of  August  22 
and  24, 1978,  as  amended,  between  the 
Governments  of  the  United  States  tmd 
the  Republic  of  the  Philippines,  the 
United  States  Government  has  decided 
to  control  imports  of  cotten,  wool,  and 
man-made  fiber  textile  products  in 
Categories  431  and  648  (pt.),  produced  or 
manufactured  in  the  Philippines  and 
exported  to  the  United  States  during  the 
twelve-month  period  which  began  on 
January  1, 1982,  in  addition  to  Uiose 
categories  previously  designated. 
Overshipments  from  1981  are  also  being 
charged  to  Categories  431  and  341  (pt.). 
EFFECTIVE  DATE:  May  28. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cari  Ruths,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230  (202/377-4212). 
SUPPLEMENTARY  information:  On 
December  16, 1981,  there  was  published 


in  the  Federal  Register  (46  FR  61688)  a 
letter  dated  December  14, 1981  from  the 
Chairman  of  the  Committee  for  the 
Implementation  of  Textile  Agreements 
to  the  Commissioner  of  Customs,  which 
established  levels  of  restraint  for  certain 
specified  categories  of  cotton,  wool,  and 
man-made  fiber  textile  products, 
including  Category  341  (pt.),  produced  or 
manufactured  in  the  Philippines,  which 
may  be  entered  into  the  United  States 
for  consumption,  or  withdrawn  bom 
warehouse  for  consumption,  during  the 
twelve-month  period  which  began  on 
January  1, 1982  and  extends  through 
Dtecember  31, 1982.  Under  the  terms  of 
the  bilateral  agreement,  the  United 
States  Government  has  decided  also  to 
control  imports  of  wool  and  man-made 
fiber  textile  products  in  Categories  431 
and  648  (pt.)  during  the  same  period  and 
to  adjust  the  levels  for  Categories  341  pt. 
and  431  to  account  for  1981 
overshipments.  Accordingly,  in  the  letter 
published  below  the  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements  directs  the 
Commissioner  of  Customs  to  prohibit 
entry  for  consumption,  or  withdrawal 
from  warehouse  for  consumption,  of 
coton,  wool,  and  man-made  fiber  textile 
products  in  Category  341  (pt.).  431.  and 
648  (pt.)  in  excess  of  the  designated, 
adjusted  levels  of  restraint.  The  newly- 
established  levels  for  Categories  431  and 
648  (pt.)  have  not  been  adjusted  to 
account  for  any  imports  after  December 
31, 1981.  Imports  in  Category  431  have 
amounted  to  845  dozen  pairs  and  7,500 
dozen  in  Category  648  (pt.)  through 
March  31, 1982  and  will  be  charged.  As 
the  data  become  available,  further 
charges  will  be  made  to  account  for 
imports  during  the  period  which  began 
on  April  1, 1982  and  extends  to  the 
elective  date  of  this  action. 

Paul  T.  ODay, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

May  20. 1982. 

Committee  for  ilie  Implemeatation  of  Textile 
Agreements 

Commissioner  of  Customs 
Department  of  the  neasury,  Washington, 
D.C.  20229 

Dear  Mr.  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive  of 
December  14, 1981  from  the  Chairman. 
Committee  for  the  Implementation  of  Textile 
Agreements,  concerning  imports  into  the 
United  States  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  the  Philippines. 

Effective  on  May  28, 1962.  paragraph  1  of 


the  directive  of  December  14. 1961  is 
amended  to  include  an  adjusted  level  of 
restraint  for  cotton  textile  products  in 
Category  341  (pt.) '  of  46.732  dozen.* 

Also  effective  on  May  26. 1962.  paragraph  1 
of  the  directive  of  December  18, 1961  is 
further  amended  to  include  the  following 
levels  of  restraint  for  wool  and  man-made 
fiber  textile  products  in  Categories  431  and 
648  (pt.) 


CMagoiy 


431 

648  pi*.. 


12«K>.  i8Ml  of 


53.871 
54J36d(Ban. 


'The  levilt  ol  rartwH  ha»a  no!  bean 
any  imports  Mm  Deceniber  31.  igei 
31.  1982  tHwe  amounlad  lo  S4S  cknwi 
and  7.500  dozen  in  Category  646  (pt ) 

' m  Category  648.  al  TS.u.SA 
3S3.B146.  383.2250.  «xt  383.9071. 


ttvou^  March 
(1  Calagory  431 


nMtbtn  enapl  383.1940. 


Wool  and  man-made  fiber  textile  products 
in  Categories  431  and  648  pt.  which  have 
l>een  exported  to  the  United  States  prior  to 
January  1, 1982.  shall  not  l>e  subject  to  tliis 
directive. 

Wool  and  man-made  fiber  textile  products 
in  Categories  431  and  648  pt„  which  have 
been  released  from  the  custody  of  the  U.S. 
Customs  Service  imder  the  provisions  of  19 
U.S.C.  144a(b)  and  14fl4(a){l)(A)  prior  to  the 
effective  date  of  this  directive  shall  not  l>e 
denied  entry  under  this  directive. 
(A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S. A.  numbers 
was  published  in  the  Federal  Regialer  on 
February  za  1980  (45  FR  13172).  as  amended 
on  April  23. 1980  (45  FR  27463).  August  12. 

1980  (45  FR  53506).  December  24. 1980  (45  FR 
85142).  May  5. 1981  (46  FR  25121),  October  5. 

1981  (46  FR  480630.  October  27. 1981  (46  FR 
52409),  February  9. 1982  (47  FR  5926)  and  May 
13,  1982  (47  ¥K  20654) 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consiunption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  actions  talcen  with  respect  to  tlie 
Government  of  the  RepubUc  of  the 
Philippines  and  with  respect  to  imports  of 
cotton,  wool,  and  man-made  fiber  textile 
products  from  the  Philippines  have  been 
determined  by  the  Committee  for  the 
Implementation  of  Textile  Agreements  to 
involve  foreign  affairs  functions  of  the  United 
States.  Therefore,  these  directions  to  the 
Commissioner  of  Customs,  which  are 
necessary  for  the  implementation  of  sudi 
actions  fall  tvithin  the  foreign  affairs 
exception  to  the  rule-raal(ing  provisions  of  5 
U.S.C.  553.  This  letter  will  be  pubUshed  in  the 
Federal  Register. 


'  In  Category  341.  only  T5wU.&A.  numlien 
363.0606.  383.470*.  383.4707,  and  383.4711. 

'The  levels  of  restraint  have  not  Iwen  ad)iiated  to 
renect  any  imports  after  Decemlier  31 ,  1981.  Imports 
through  March  31, 1962  have  amounted  to  845  dozen 
pairs  in  Category  431  and  7J00  doten  in  Categoiy 
648  (pt). 
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Sincerely, 
Paul  T.  O'Day. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc  az-14Z19  HhK)  5-Z4-a2:  8:45  am) 
BILUNG  CODE  3S10-2S-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Membership  of  the  Office  of  the 
Secretary  of  Defense  (OSD) 
Performance  Review  Board 

agency:  Defense  Department. 

action:  Notice  of  Membership  of  the 
Office  of  the  Secretary  of  Defense 
Performance  Review  Board. 

summary:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  (PRB)  of  the 
Office  of  the  Secretary  of  Defense,  OSD 
Field  Activities,  the  Organization  of  the 
Joint  Chiefs  of  Staff,  the  U.S.  Court  of 
Military  Appeals,  and  the  U.S.  Mission 
to  NATO.  The  publication  of  PRB 
membership  is  required  by  5  U.S.C. 
4314(c)(4). 

The  Performance  Review  Board 
provides  fair  and  impartial  review  of 
Senior  Executive  Service  performance 
appraisals  and  makes  recommendations 
regarding  performance  and  performance 
awards  to  the  Secretary  of  Defense. 
EFFECTIVE  DATE:  June  1, 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mrs.  Sharon  B.  Brown,  Chief,  Senior 
Executive  Service  Division,  Directorate 
for  Personnel  &  Security,  WHS,  Office  of 
the  Secretary  of  Defense,  Department  of 
Defense,  The  Pentagon,  (202)  695-4573  or 
695-9313. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C  4314(c)(4],  the 
following  are  names  and  titles  of  the 
executives  who  have  been  appointed  to 
serve  as  members  of  the  Performance 
Review  Board.  They  will  serve  a  one- 
year  renewable  term,  effective  June  1. 
1982. 

M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer, 
Washington  Headquarters  Services, 
Department  of  Defense. 
May  19, 1982. 

Office  of  the  Secretary  of  Defense 
Performance  Review  Board 

Immediate  Office 

Puritano,  Vincent  (NMN).  The  Executve 
Assistant  to  the  Deputy  Secretary  of 
Defense 

Dolvin,  Welbom  G.,  Deputy  Negotiator 
for  the  DOD  for  Panama  Canal  Treaty 
Affairs  and  Joint  Chiefs  of  Staff 


Representative.  Mutual  and  Balanced 

Force  Reductions  Negotiations 
Troia,  Kathleen  M..  Assistant  to  the 

Secretary  of  Defense 
Leftwich,  Norma  B.,  Director,  Small  and 

Disadvantaged  Business  Utilization 
Crouch,  Horace  J.,  Director  of  Small 

Business  and  Economic  Utilization 

Policy 
Williams,  Arthur  F.,  Director, 

Disadvantaged  Business  Utilization 

Policy 
Michel,  Werner  E.,  Inspector  General  for 

Defense  Intelligence 

Office  of  the  Under  Secretary  of 
Defense  for  Policy 

Lindstrom,  Talbot  S..  Special  Assistant 

to  the  Under  Secretary  of  Defense  for 

Policy 
Turner,  Robert  F.,  Special  Assistant  to 

the  Under  Secretary  of  Defense  for 

Policy 

Office  of  Net  Assessment 

Marshall,  Andrew  W.,  Director  of  Net 

Assessment 

Office  of  the  Deputy  Under  Secretary  of 
Defense  for  Policy 

Stilwell,  Richard  G.,  Deputy  Under 

Secretary  of  Defense  (Policy) 
Stivers,  Ronald  H.,  Assistant  Deputy 

Under  Secretary  of  Defense  (Policy) 
Alderman,  Craig  (NMN),  Director. 

Emergency  Pleinning 
Reynolds,  Herbert  A.,  Deputy  Director 

for  Intelligence  and  Space  Policy 
Knapp,  Harold  A.,  Deputy  Director,  Joint 

Program  Office 
Snider,  L  Britt,  Director, 

Counterintelligence  and  Security 

Policy 
Donnelly,  John  F.,  Director, 

Counterintelligence  and  Investigative 

Programs 
Van  Cook,  Arthur  F.,  Director, 

Information  Security 
Anderson,  Maynard  C,  Director  for 

Security  Plans  and  Programs 
Nielsen.  Donald  E,  Director,  Special 

Advisory  Staff 
Campen,  Alan  D.,  Director,  Command 

and  Control  Policy 

Office  of  the  Assistant  Secretary  of 
Defense  (International  Security  Policy) 

Zakheim,  Dov  S.,  Special  Assistant  to 
the  Assistant  Secretary  of  Defense 
(International  Security  Policy) 

Bryen,  Stephen  D.,  Deputy  Assistant 
Secretaiy  of  Defense  (International 
Economics,  Trade,  and  Security 
Policy) 

Lehman.  Ronald  F.  II,  Deputy  Assistant 
Secretary  of  Defense  (Strategic  and 
Theater  Nuclear  Forces  Policy) 

Minichiello,  Lee  P..  Assistant  Deputy 
Director  for  Strategic  Systems  and 


Senior  OSD  Advisor  (Salt  Overseas 

Element) 
Mobbs,  Michael  H.,  Representative  of 

the  Office  of  the  Secretary  of  Defense 

on  the  Strategic  Arms  Reduction  Talks 

(START)  Delegation 
Bader,  George  W.,  Deputy  Director, 

European  and  NATO  Affairs 
Jefferson,  Ralph  H.,  Special  Assistant  to 

the  Deputy  Assistant  Secretary  of 

Defense  (European  and  NATO 

Affairs) 

Office  of  the  Assistant  Secretary  of 
Defense  (International  Security  Affairs) 

Koch,  Noel  C,  Principal  Deputy 

Assistant  Secretary  of  Defense 

(International  Security  Affairs) 
Shilling,  David  M.,  Director,  General 

Purpose  Forces  Policy 
Barringer.  Philip  E.,  Director,  Foreign 

Military  Rights  Affairs 
Armitage,  Richard  L,  Deputy  Assistant 

Secretary  of  Defense  (East  Asia  and 

Pacific  Affairs) 
Woods,  James  L..  Director,  Africa 

Region 
Denoon,  David  B.  H..  Deputy  Assistant 

Secretary  of  Defense  (International 

Economic  and  Energy  Affairs) 
Gaffney,  Henry  H.,  Jr.,  Director.  Security 

Assistance  Plans 
Groth.  Carl  H.,  jr..  Director, 

International  Economic  Affairs 
Tyler,  John  T.,  Jr.,  Deputy  ENrector, 

Security  Assistance  Plans  and 

Programs 
Sanchez,  Nestor  D.,  Deputy  Assistant 

Secretary  of  Defense  (Inter-American 

Affairs) 

Defense  Security  Assistance  Agency 

Ligon,  Walter  B.,  Special  Assistant  to 

the  Director,  DSAA 
Morris,  Herbert  K.,  Comptroller,  DSAA 
Murrell,  Billy  C,  Deputy  Comptroller, 

DSAA 
Rudd,  Glenn  A.,  Director,  Security 

Assistance  Operations 
Woods,  James  R.,  Director.  Joint 

Financial  Management  Office 

Office  of  the  Under  Secretary  of 
Defense  for  Research  and  Engineering 

Berenson,  Paul  J.,  Staff  Specialist  for 

Assessement  and  Executive  Officer, 

Defense  Science  Board 
Thomas,  Ronald  D.,  Director  for  Program 

Control  and  Administration 
Wagner,  Richard  L,  Jr.,  Assistant  to  the 

Secretary  of  Defense  (Atomic  Energy) 
Tobriner,  Matthew,  W.,  Senior  Analyst 

for  Long  Range  Resource  Planning 
Michael,  Louis  G.,  Deputy  Assistant  to 

the  Secretary  of  Defense  (Atomic 

^ei^)  (Long  Range  Resource 

Planning) 
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Gold,  Theodore  S..  Deputy  Assistant  to 
the  Secretary  of  Defense  (Chemical 
Matters) 
Long.  William  A.,  Deputy  Under 
Secretary  of  Defense  (Acquisition 
Management) 
Gordon.  Harvey  J.,  Assistant  Deputy 
Under  Secretary  of  Defense 
(Acquisition) 
Fisher.  Herbert  L,  Director,  Contract 

Placement  and  Administration 
Brannan.  James  T..  Director,  Defense 

Acquisition  Regulatory  System 
Kendig,  John  L,  Director,  Cost,  Pricing 

and  Finance 
Smith.  John  E..  Director,  Major  Systems 

Acquisition 
Martin,  Edith  M.,  Deputy  Under 
Secretary  of  Defense  (Research  and 
Advanced  Technology) 
Millbum.  George  P.,  Special  Assistant  to 
Deputy  Under  Secretary  (Research 
and  Advanced  Techonology) 
Feinstein,  Joseph  (NMN),  Director, 

Electronics  and  Physical  Sciences 
Musa,  Samual  A.,  Staff  Spwciahst  for 
Electronic  Warfare  and  Target 
Acquisition 
MacCallum,  John  M..  Jr..  Staff  Specialist 

for  Search  and  Surveillance  * 
Dashiell.  Thomas  R..  Staff  Specialist  for 

Chemical  Technology 
Siewert,  Raymond  F.,  Jr..  Director 

(Engineering  Technology) 
Dix.  Donald  M.,  Staff  Specialist  foe 

Vehicle  Propulsion 
Thorkildsen.  Ray,  Staff  Specialist  for 

Ordnance 
Persh,  Jerome,  Staff  Specialist  for 

Materials  and  Structures 
Kopcsak.  George  C.  Staff  Specialist. 

Weapons  Technology 
Young.  Leo  (NMN).  Director  for 

Research  and  Technical  Information 
Jones.  Thomas  K.,  Deputy  Under 
Secretary  of  Defense  (Strategic  and 
Theater  Nuclear  Forces) 
Butler.  Gunning,  Jr.  (NMN).  Director, 

Start  and  Arms  Control  Office 
Gardner,  John  L,  Director,  Defense 

Systems 
Winter,  William  H.,  Staff  Specialist  foe 

Defensive  Systems 
Bertapelle,  Arther  H.,  Staff  Specialist, 
Early  Warning  and  Attack 
Assessment 
Atkins.  Marving  C,  Director  (Offensive 

and  Space  Systems) 
Ruffine,  Richard  S.,  Staff  Specialist  for 
Technology  and  Analysis  (Offensive 
Systems) 
Forsythe,  Conrad  O.,  Staff  Specialist  for 

Space  and  Advanced  Systems 
Bernard,  Charles  W..  Director.  Office  of 

Land  Warfare 
Minneman,  Milton  J.,  Director.  Mobility 

and  Special  Projects 
Horton,  Cyril  F.,  Staff  Specialist  for  Air 
Mobility     , 


O'Neil,  William  D..  m.  Director.  Naval 

Warfare 
Delaney.  Robert  P..  Staff  Specialist  for 

Anti-Submarine  and  Mine  Systems 
Anderson.  David  L.  Staff  Speciahst  for 
Naval  Projection  and  Anti-Air 
Systems 
King,  Paul  D..  Staff  Specialist  for 

Interdiction/Naval  Strike 
Under,  Isham  W.,  Director,  Defense  Test 

and  Evaluation 
Greenlee,  Donald  R.,  Staff  Specialist  for 
Strategic  and  Naval  Warfare  Systems 
Richardson,  William  A.,  Deputy  Director 

for  Test  Facilities  and  Resources 
Watt  Charles  K.,  Deputy  Director, 

Strategic  and  Naval  Warfare  Systems 
Lorenzo,  Michael  (NMN),  Deputy  Under 
Secretary  of  Defense  (International 
Programs  and  Technology) 
Lomacky.  Oles  (NMN).  Director, 

Technology  Trade 
Mintz,  Jeanne  S.,  Special  Assistant  for 

Planning  and  Requirements 
Kapper,  Francis  B.,  Director,  Technology 

Export 
Greinke,  Everett  D..  Director  for  NATO/ 

European  Affairs 
Sullivan.  Gerald  D.,  Director,  Far  East, 
Middle  East  and  Southern  Hemisphere 
Affairs 
Latham,  Donald  C,  Deputy  Under      ^ 

Secretary  of  Defense  (C3I) 
Quinn,  Thomas  P.,  Assistant  Deputy 
Under  Secretary  of  Defense 
(Communications,  Command  and 
Control) 
Facey,  Albert  G.,  Jr.,  Staff  Specialist  for 
Switched  and  Special  Purpose 
Communications  Systems 
Thomas,  Reynold  (NMN),  Jr..  Staff 
Specialist  for  WWMCCS  and  Other 
C3  Systems  Architecture 
Cittadino.  John  C.  Director,  Theater  and 

Tactical  C3 
Marquis,  Dennis  C.  Special  Assistant 
for  NATO  and  European  Theater 
Command  and  Control 
Howe,  Richard  G..  Staff  Specialist, 
Tactical  Command  and  Control 
Porter.  John  M.,  Director,  Electronic 
Warfare  and  C3  Countermeasures 
Lewis,  William  J.,  Staff  Specialist  for 
Electronic  Warfare  and  C3 
Countermeasures 
Walker,  Stephen  T..  Director, 

Information^ystems 
Sullivan,  Alden  P.,  EHrector,  C3 

Resources 
Hawkins.  Charles  A..  Jr.,  Assistant 
Deputy  Under  Secretary  of  Defense 
(Intelligence) 
Keller,  Michael  I.,  Senior  Staff  Specialist 
for  Reconnaissance,  Surveillance  and 
Target  Acquisition 
Solomon,  David  L,  Assistant  Deputy 
Under  Secretary  of  Defense 
(Technical  Policy  and  Operations) 
Salton,  George  L,  Director, 
Communications  Systems 


Turner,  Robert  D.,  Assistant  Deputy 

Under  Secretary  of  Defense  (Systems 

Integration) 
Starr.  Stuart  H..  Director,  Systems 

Research  and  Evaluation 
Mittino,  John  A..  Assistant  Deputy 

Under  Secretary  of  Defense 

(Procurement  Pohcy) 
Stimson,  Richard  A..  Director, 

Standardization  and  Acquisition 

Support 
Grove.  H.  Mark.  Director.  Embedded 

Computer  Resources 
Donnelly.  Richard  E..  Director, 

Production  Resources 
Hamilton,  Dale  L.  Staff  Specialist  for 

Satellite  Communication»  Systems 

Defense  Advanced  Research  Projects 
Agency 

Cooper.  Robert  S..  Director.  Defense 

Advanced  Research  Projects  Agency 
Romney.  Carl  F.,  Deputy  Director  for 

Research 
Lynn.  Verne  L.  Deputy  Director  for 

Technology 
Tether.  Anthony  J..  Assistant  Deputy 

Director  for  Technology 
Charvonia.  David  A..  Director,  Darpa 

Regional  Office.  Europe 
Sepucha.  Robert  C.  Assistant  Director    • 

for  Space  Defense  Technology 
Mangano.  Joseph  A.,  Assistant  Director 

for  Technology,  Directed  Energy 

Office 
Tanimoto,  Douglas  R,  Director.  Directed 

Energy  Office 
Chapman,  Ray  E.,  Director,  Program 

Management  Office 
Goodwyn.  James  C.  Deputy  Director, 

Program  Management  Office 
Kahn,  Robert  E.,  Director,  Information 

Processing  Techniques  Office 
Levinthal,  ElHot  C,  Director,  Defease 

Sciences  Office 
Vaiu^uth)  Edward  C,  Assistant 

Director,  Material  Sciences 
Reynolds,  Richard  A..  Deputy  Director. 

Defense  Sciences  Office 
Fields.  Craig  I..  Assistant  Director  for 

Cybernetics  Technology 
Thomas.  Carl  M..  Director.  Strategic 

Technology  Office 
Pike,  H.  Alan.  Deputy  Director,  Directed 

Energy  Office 
Tegnelia,  James  A..  Jr.,  Director,  Air 

Vehicles  Technology  Office 
Whitman.  Edward  C.  Assistant  Director 

for  Ocean  Monitoring  and  Control 
Cerf.  Vinton  G..  Principal  Research 

Manager  (Information  Processing 

Techniques  Office) 
Eraser.  James  C.  Assistant  Director, 

Surveillance 
Hansen.  John  W..  Deputy  Director, 

Tactical  Technology  Office 
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Office  of  the  Assistant  Secretary  of 
Defense  (Manpower,  Reserve  Affairs 
and  Logistics) 

Shaw,  Dennis  R..  Principal  Director. 

Office  of  the  Deputy  Assistant 

Secretary  of  Defense  (Reserve  Affairs) 
Juliana,  James  N.,  Principal  Deputy 

Assistant  Secretary  of  Defense 

(Manpower,  Reserve  Affairs  and 

Logistics] 
Shorey,  Russell  R.,  Director  for 

Acquisition  and  Support  Planning 
Groover,  Charles  W.,  Deputy  Assistant 

Secretary  of  Defense  (Program 

Integration) 
Donovan,  Paul  (NMN).  Principal 

Director,  Office  of  the  Deputy  -' 

Assistant  Secretary  of  Defense 

(Program  Integration) 
Tahtinen,  Dale  R.,  Director,  Mobilization 

Planning  and  Requirements 
Culosi,  Salvatore ).,  Director,  Force 

Readiness  and  SustainablUty 

Requirements  and  Analysis 
Compton,  James  M.,  Director, 

International  Logistics  and  Support 

Analysis 
Sicilia,  Thomas  G..  Director.  Research 

and  Data 
Bergmann,  Walter  B.,  11,  Director, 

Resource  Management  and  Analysis 
Calhoun,  Jerry  L,  Deputy  Assistant 

Secretary  of  Defense  (Civilian 

Personnel  Policy) 
Earich,  Douglas  R.,  Director. 

Management  Studies 
Green,  David  H.,  Director,  Personnel- 
Management 
Gamett,  Thomas  F.,  Deputy  Director  for 

Labor-Management  Relations 
Coakley,  William  F.,  Director,  Overseas 

and  Nonappropriated  Fund  Personnel 

Management 
Haughton,  Claiborne  D.,  Jr.,  Director  for 

Civilian  Equal  Opportunity  Programs 
Stone,  Robert  A.,  Deputy  Assistant 

Secretary  of  Defense  (Program 

Management) 
Farbrother,  Douglas  D.,  Principal 

Director,  Office  of  the  Deputy 

Assistant  Secretary  of  Defense 

(Facilities,  Environment,  and 

Economic  Adjustment) 
Tillson,  John  C,  Director.  Manpower 

Management 
Fites,  Jeanne  B.,  Director, 

Intergovernmental  Affairs 
Tucker,  Alvin  (NMN),  Director  for 

Training  and  Education 
Webster,  Richard  D.,  Deputy  Assistant 

Secretary  of  Defense  (Supply, 

Maintenance  and  Transportation) 
Altizer,  Harrell  B.,  Principal  Director, 

Office  of  the  Deputy  Assistant 

Secretary  of  Defen8»  (Logistics  and 

Materiel  Management) 
Rauner,  Robert  M.,  Director,  Office  of 

lostallatioiu  and  Economic 

Adjustment 


Shriber,  Maurice  M.,  Director  for  Supply 

Management  Policy 
McCarthy.  Herbert  W.,  Deputy  Director. 

Supply  Policy  and  Programs 
Moore,  Robert  J..  Deputy  Director. 

Materiel  Management  Systems 

Division 
Hyman,  Paul  J.,  Director,  Transportation 

and  Distribution  Policy 
Moore,  Robert  H.,  Staff  Director, 

Transportation  Systems  Division 
Turke,  Joseph  G.,  Director  for 

Maintenance  Policy 
Smiley,  Orville  L,  Director.  Automated 

Systems 
Lanoue,  Robert  J.,  Director,  NATO 

Programs  and  Foreign  Construction 
Buzalski,  Ernest  A.,  Assistant  Director 

for  Installations  Programs 
Nelson,  Wayne  S.,  Director  for  Safety 

and  Occupational  Health  Policy 
Sharkey,  William  J.,  Jr..  Director  for 

Energy  Policy 
Meehan,  Patrick  J.,  Director,  Facility 

Requirements  and  Resources 
Lynch,  John  E.,  Economic  Advisor 
Lord.  Sharon  B.,  Deputy  Assistant 

Secretary  of  Defense  (Equal 

Opportunity  and  Safety  Policy) 

Department  of  Defense  Dependents 
Schools 

Kiilin.  Edward  C,  Director,  Pacific 
Region.  Dodds 

Office  of  Economic  Adjustment 

Robertson,  William  B.,  Assistant  to  the 
Director,  Office  of  Economic 
Adjustment  for  Business  and 
Resource  Development 

Winshurst.  Thomas  H.  E..  Assistant 
Director  for  Operations 

Office  of  the  Assistant  Secretary  of 
Defense  (Legislative  Affairs) 

Garcia.  Ernest  E.,  Deputy  Assistant 
Secretary  of  Defense  (Senate  Affairs) 

Barry,  Albert  P.,  Deputy  Assistant 
Secretary  of  Defense  (House  Affairs) 

Office  of  the  Assistant  Secretary  of 
Defense  (Comptroller) 

Quetsch,  John  R.,  Principal  Deputy 

Assistant  Secretary  of  Defense 

(Comptroller) 
Lose,  Graydon  I..  Special  Assistant  for 

Appropriation  Liaison 
Rosen,  E.,  Deputy  Assistant  Secretary  of 

Defense  (Management  Systems) 
Kraft,  Herbert  H..  Jr.,  Principal  Assistant 

to  the  Deputy  Assistant  Secretary  of 

Defense  (Management  Systems) 
Crehan,  John  T.,  Director  for  Accounting 

Policy 
McCarty,  Thomas  F.,  Director  for  Cost 

Accounting  Policy 
Saylor,  James  W..  Director.  Financial 

Accounting  Policy 
Mulcahy.  Kenneth  C.,  Director,  Policy 

Promulgation  Division 


_. 

Toulme,  Clarence  V.,  Director  for 

Banking,  International  Finance  and 

Professional  Development 
Carabello,  John  M.,  Director  for  Data 

Automation 
Leary,  William  H.,  Ill,  Associate 

Director,  Data  Automation 
Scott,  Winfield  S..  Director  for 

Management  Information  Control  and 

Analysis 
Kammerer,  Joseph  T.,  Deputy  Assistant 

Secretary  of  Defense  (Cost  and  Audit) 
Glaister,  Clyde  O.,  Deputy  Assistant 

Secretary  of  Defense  (Program/ 

Budget) 
Harshmetn,  Richard  A.,  Deputy 

Comptroller  (Program/Budget) 
Dube,  Lawrence  P.,  Director  for 

Operations 
McLauglilin,  Frank  I.,  Deputy  Director 

for  Operations 
Russ,  John  M.,  Director  for  Program  and 

Financial  Control 
Hessler,  David  J.,  Director  for  Research 

and  Development 
Eaton,  Nelson  W.,  Deputy  Director  for 

Research  and  Development 
South,  Allen  D.,  Director  for 

Constrijction 
Beach,  John  W.,  Director  for  Plans  and 

Systems 
Trodden,  Stephen  A.,  Director  for 

Procurement 
Davidson,  Ronald  A.,  Deputy  Director 

for  Procm-ement 
Conte,  Albert  V..  Director  for  Military 

Personnel 
Cooke,  David  O..  Deputy  Assistant 

Secretary  of  Defense 

(AdministrationJ/Director. 

Washington  Headquarters  Services 
Goldberg.  Alfred  (NMN),  Policy  Analyst 

and  Historian 
Ehlers,  Arthur  H.,  Jr..  Director  for 

Organizational  and  Management 

Planning 
Cavaney,  William  T.,  Director,  Defense 

Privacy  Office/Executive  Secretary, 

Defense  Privacy  Board 
Schmidt,  Raymond  E.,  Deputy 

Comptroller  for  Audit  Policy 

Office  of  the  Assistant  Secretary  of 
Defense  (Health  Affairs) 

Beary,  John  F.,  HI,  Principal  Deputy 
Assistant  Secretary  of  Defense 
(Health  Affairs) 

Johns,  John  H.,  Deputy  Assistant 
Secretary  of  Defense  (Drug  and 
Alcohol  Abuse  Prevention ) 

Wood,  Theodore  D.,  Director.  Office  of 
the  Civilifin  Health  and  Medical 
Program  of  the  Uniformed  Services 

McKenzie,  Vernon  (NMN),  Deputy 
Assistant  Secretary  of  Defense 
(Health  Resouroe  Management) 
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Office  of  the  Director,  Program  Analysis 
and  Evaluation 

Chu,  David  S.  C,  Director,  Program 

Analysis  and  Evaluation 
Leonard.  Michael  (NMN),  Deputy 

Director  (Regional  Prc^ams) 
Tapparo,  Frank  A..  Director,  Asia 

Division 
Kugler.  Richard  L,  Director,  Europe 

Division 
Major,  Philip  L,  Deputy  Director 

(Strategic  Programs) 
loffredo,  Michael  L,  Director,  Strategic 

Defensive  and  Theater  Nuclear  Forces 

Division 
Margolis,  Milton  A.,  Deputy  Director 

(Resource  Analysis] 
Morgan.  John  D.,  Director,  Cost  Analysis 

Division 
Christie.  Thomas  P.,  Deputy  Director 

(General  Purpose  Programs] 
Pennington,  Arthur,  W..  Director,  Naval 

Forces  Division 
Finsterle,  James  C,  Director,  Land 

Forces  Division 
Croteau,  Robert  J.,  Director,  Tactical  Air 

Division 
Christie,  Deborah  P.,  Director,  Mobility 

Forces  Division 
McNichol,  David  L,  Director,  Economic 
Analysis  Division 

Office  of  the  Assistant  Secretary  of 
Defense  {Public  Affairs) 

Welles.  Benjamim  (NMN),  Principal 

Deputy  Assistant  Secretary  of 

Defense  (Public  Affairs) 
Hinkle,  Charles  W.,  Director.  Freedom  of 

Information  and  Security  Review 
Cranston,  Robert  (NMN),  Director, 

American  Forces  Information  Service 
Sheils,  Marylou,  Special  Assistant  to  the 

Assistant  Secretary  of  Defense  (Public 

Affairs] 

Office  of  the  General  Counsel 

Niederlehner,  Leonard  (NMN),  Deputy 

General  Counsel 
Baker,  Walter  A.,  Assistant  General 

Counsel  (International) 
Trosch,  Dennis  H.,  Assistant  General 

Counsel  (Logistics] 
Briskin,  Manuel  (NMN).  Assistant 

General  Counsel  (Fiscal  Matters) 
Gilliat.  Robert  L,  Assistant  General 

Counsel  (Manpower  and  Health 

Affairs) 
Buck,  Kathleen  A.,  Assistant  General 

Counsel  (Legal  Counsel) 

Office  of  the  Assistant  to  the  Secretary 
of  Defense  (Review  and  Oversight] 

Sherick,  Joseph  H.,  Assistant  to  the 
Secretary  of  Defense  (Review  and 
Oversight] 

Vander  Schaaf.  Derek  J.,  Principal 
Deputy  Assistant  to  the  Secretary  of 
Defense  (Review  and  Oversight) 

Bruh.  Brian  M.,  Deputy  Assistant  to  the 
Secretary  of  Defense  (Criminal 


InvestigationsJ/Director  Criminal 

Investigative  Service 
Lieberman.  Ridiard  D.,  Deputy  Assistant 

to  the  Secretary  of  defense  (Follow- 

Up,  Reports  and  Management) 
Maldonado,  Joe  P.,  Director.  Contract 

Audit  Follow-Up 
Lieberman,  Robert  J.,  Director,  Audit 

Resolution  and  Internal  Audit  and 

Investigative  Follow-Up 
Calais,  Mary  J.,  Director,  Special 

Projects  and  Analyis 
Woehrle,  Charles  D.,  Deputy  Assistant 

(Oversight  Evaluation  and  Criminal 

Policy) 

U.S.  Mission  to  NATO 

Legere.  Laurence  J.,  Defense  Advisor, 

U.S.  Mission  to  NATO 
Calaway,  Paul  R.,  Deputy  Defense 

Advisor  for  Research,  Engineering  and 

Acquisition 
Hiillips,  Gary  R.  Director,  Defense  Plans 

Division 
Loveland,  Trafton  J.,  Director, 

Infrastructure  and  Logistics  Division 
Gontarek,  Stanley  J.,  Director, 

Conmiunications  and  Electronics 

Division 

Washington  Headquarters  Services 
Snider,  Larry  E.,  Director,  Space 

Management  and  Services 
Sungenis,  Joseph  R.,  Director, 

Information  Operations  and  Reports 
Becker.  Karl  F.,  Director  of  Personnel 

and  Security 
Cratch,  Geoffrey  A..  Director  of  Budget 

and  Finance 
Colson,  Janet  (NMN),  International 

Affairs  Advisor 

International  Military  Activities  Staff- 
NATO 

Smith,  Homer  D..  Jr.,  Director  of 

Logistics  (International  Staff) 
Spaulding,  Harry  S..  Director  of  Logistics 

(NAMSA) 
Miner,  Francis  (NMN),  Director  of 

Finance,  Central  European  Operating 

Agency  (NATO  Support  Group) 
Martin,  John  D.,  Director,  Nuclear 

Planning  (International  Staff) 

Organization  of  the  Joint  Chiefs  of  Staff 
Lese,  William  G..  Jr.,  Scientific  and 
Technical  Advisor  to  the  Chief,  Saga 
and  Chief,  Technical  Support  Division 

U.S.  Court  of  Military  Appeals 
Granahan,  Thomas  F.,  Cleric  of  the  Court 
Defense  Audit  Service 

Melchner,  John  W.,  Director,  Defense 

Audit  Service 
Curry,  James  H..  Deputy  Director. 

Defense  Audit  Service 

Defense  Communications  Agency 
Whealen,  John  T.,  General  Counsel 


Defense  Contract  Audit  Agency 

Starrett  Charies  O.,  Director,  DCAA 
Brown.  James  R.  Deputy  EHrector 
QuiU.  John  J..  Counsel 

Defense  Investigative  Service 

O'Brien.  Thomas  J..  Director.  Defense 
Investigative  Service 

Defense  Logistics  Agency 

Kabeiseman.  Karl  W..  CoiuueL  Defense 
Logistics  Agency 

Defense  Nuclear  Agency 

Conrad.  Edward  E,  Deputy  Director 
(Science  and  Technology) 
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Office  of  the  Secretary  of  Defense 

Department  of  Defense  Wage 
Committee;  Closed  lleetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L  92-463,  the  Federal 
Advisory  Committee  Act.  notice  is 
hereby  given  that  a  meeting  of  the 
Department  of  Defense  Wage 
Committee  will  be  held  on  Tuesday,  July 
6. 1982;  Tuesday,  July  13. 1982;  Tuesday. 
July  20. 1982;  and  Tuesday,  July  27, 1982 
at  10  a.m.  in  Room  3D321,  the  Pentagon, 
Washington,  DC 

The  Committee's  primary 
responsibility  is  to  consider  and  submit 
recommendations  to  the  Assistant 
Secretary  of  Defense  (Manpower, 
Reserve  Affairs,  and  Logistics] 
concerning  all  matters  involved  in  the 
development  and  authorization  of  wage 
schedules  for  federal  prevaihng  rate 
employees  pursuant  to  Pub.  L.  92-392.  At 
this  meeting,  the  Committee  will 
consider  wage  survey  specifications, 
wage  survey  data,  local  wage  survey 
committee  reports  and 
recommendations,  and  wage  schedules 
derived  therefrom. 

Under  the  provisions  of  section  10(dJ 
of  Pub.  L  92--463,  meetings  may  be 
closed  to  the  public  when  they  are 
"concerned  with  matters  listed  in  5 
U.S.C.  552b."  Two  of  the  matters  so 
Usted  are  those  "related  solely  to  the 
internal  personnel  rules  and  practices  of 
an  agency,"  (5  U.S.C.  552b.  (c)(2)),  and 
those  involving  "trade  secrets  and 
commercial  or  financial  information 
obtained  fittm  a  person  and  privileged 
or  confidential"  (5  U.S.C  552b.  (c)(4)). 
Accordingly,  the  Deputy  Assistant 
Secretary  of  Defense  (Civilian  Personnel 
Policy]  hereby  determines  that  all 
portions  of  the  meeting  will  be  closed  to 
the  public  because  the  matters 
considered  are  related  to  the  internal 
rules  and  practices  of  the  Department  of 
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Defense  (5  U.S.C.  552b.  (c)(2)).  and  the 
detailed  wage  data  considered  by  the 
Committee  during  its  meetings  have 
been  obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence  (5  U.S.C. 
562b.  {c}(4)). 

However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believe  to  be 
deserving  of  the  Committee's  attention. 
Additional  information  concerning  this 
meeting  may  be  obtained  by  writing  the 
Chairman.  Department  of  Defense  Wage 
Committee.  Room  3D284,  the  Pentagon, 
Washington.  D.C.  20301. 
M.  S.  Healy. 

OSD  Federal  Register  Liaigon  Officer, 
Department  of  Defense. 
May  2a  1982. 

|FR  Doc  82-14223  Rlsd  S-24-82:  fttf  am] 
BILUNQ  COOE  M10-01-M 


DEPARTMENT  OF  EDUCATION 

Intergovernmental  Advisory  Council 
on  Education;  Meeting 

AOENCY:  Intergovernmental  Advisory 

Council  on  Education. 

action:  Notice  of  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
meeting  of  the  Intergovernmental 
Advisory  Council  on  Education.  Notice 
of  this  meeting  is  required  under  Section 
10(a)(2)  of  the  Federal  Advisory 
CcHnmittee  Act. 
DATES:  June  10-11, 1982. 
ADDRESS:  Hubert  H.  Humphrey  Building. 
200  Independence  Avenue  SW.,  Room 
800,  Washington,  D.C.  20201. 
FOR  FURTHER  INFORMATION  CONTACT 
Laveme  Johnson,  Office  of  the  Deputy 
Under  Secretary  for  Intergovernmental 
and  Interagency  Affairs,  Department  of 
Education,  400  Maryland  Avenue  SW., 
Washington,  D.C.  20202  (202)  472-6464. 
SUPPLEMENTARY  INFORMATION:  The 
Intergovernmental  Advisory  Council  on 
Education  is  established  under  Section 
213  of  the  Department  of  Education 
Organization  Act  (20  U.S.C.  3423).  The 
Council  is  established  to  provide 
assistance  and  make  recommendations 
to  the  Secretary  and  the  President 
concerning  intergovemment  policies  and 
relations  relating  to  education. 

The  meeting  of  the  Council  is  open  to 
the  public.  The  meeting  is  scheduled  for 
2  p.m.  to  4:30  p.m.  on  ]une  10  and  will 
continue  on  )une  11  from  9:00  a.m.  to 
4:30  p.m. 
The  proposed  agenda  includes: 
— Procedural  activities  associated 
with  organization  of  recently 


appointed  Council. 
—Identification  of  issues  for  Council 

attention. 
Records  are  kept  of  all  Council 
proceedings,  and  are  available  for 
public  inspection  at  the  office  of  the 
Intergovemmeatal  Advisory  Council  on 
Education,  400  Maryland  Avenue  SW., 
Room  1079,  Washington,  D.C. 

Signed  at  Waahingtoo.  D.C  on  Thurtday, 
May  20. 1962. 

Joha  H.  RodriguBx. 

Deputy  Under  Secretary  for 
Intergovernmental  and  Interagency  Affain. 

(FR  Doc.  82-14222  FUod  5-M-8t  8fl6  ami 
■NJJNQ  COOC  4000-ai-M 


DEPARTMENT  OF  ENERGY 
BonnevWe  Power  Administration 

Additional  PubNc  Hearings  on 
Proposed  Impact  Aid  Payments  and 
Formula 

agency:  Bonneville  Power 
AdministraUon  (BPA),  DOE. 
action:  Notice  of  additional  public 
hearings  on  proposed  impact  aid 
payments  formula. 


summary:  On  May  13, 1982,  BPA 
published  in  the  Federal  Register  (47  FR 
20657)  its  "Notice  of  Proposed  Impact 
Aid  Payments  Formula  and 
Opportimities  for  Public  Review  and 
Comment."  In  addition  to  the  five  public 
hearings  cited  in  this  previous  Federal 
Register  notice,  BPA  has  scheduled 
three  additional  public  hearings. 

dates:  The  additional  dates  and 
locations  are:  Tuesday,  May  25, 1982. 
Thompson  Falls  Elementary  School, 
Columbia  and  Haley  Streets,  Thompson 
Falls,  Montana;  Wednesday,  May  26, 
1982,  Broadwater  County  Courthouse, 
Broadway  Street,  Townsend,  Montana; 
and  Thursday,  May  27. 1982.  Granite 
County  Courthouse.  Sansome  and 
Kearney  Streets.  Philipsburg.  Montana. 
All  hearings  will  start  at  1  p.m.  with 
registration  beginning  at  12:30  p.m. 

Any  interested  person  wishing  to 
discuss  the  proposed  impact  aid 
payments  formula  should  contact  the 
Area  or  District  Manager  in  their 
locality  or  the  office  of  the  Public 
Involvement  Coordinator. 

Written  comments  may  be  submitted 
through  luly  13, 1982. 

ADDRESSES:  Writtten  comments  not 
submitted  at  the  hearings  should  be 
submitted  to  the  Public  Involvement 
Coordinator.  Bonneville  Power 
Administration.  P.O.  Box  12999. 
Portland.  Oregon  97212. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Donna  L  Geiger,  Public  Involvement 
Coordinator,  503-230-3478.  Oregon 
callers  may  use  the  toll-free  number 
800-452-8429;  callers  in  California, 
Idaho.  Montana,  Nevada,  Utah, 
Wyoming,  and  Washington  may  use 
800-547-6048. 

Mr.  George  Gwiimutt,  Lower 
Columbia  Area  Manager,  Suite  288, 1500 
Plaza  Building,  1500  NE.  Irving  Street, 
Portland.  Oregon  97208,  503-230-4651: 

Mr.  Ladd  Sutton,  Eugene  District 
Manager,  Room  206,  211  East  Seventh 
Street.  Eugene,  Oregon  97401,  503-345- 
0311. 

Mr.  Ronald  H.  Wilkerson,  Upper 
Columbia  Area  Manager.  Room  561. 
West  920  Riverside  Avenue,  Spokane, 
Washington  99201,  509-456-25ia 

Mr.  Gordon  H.  Brandenburger, 
Kalispell  District  Manager,  P.O.  Box  758, 
Kalispell,  Montana  59901,  406-755-6202. 

Mr.  Ronald  K.  Rodewald,  Wenatchee 
District  Manager,  P.O.  Box  741, 
Wenatchee,  Washington  98801,  500-662- 
4377,  extension  379. 

Mr.  Thomas  M.  Noguchi,  Acting  Puget 
Sound  Area  Manager,  415  First  Avenue 
North,  Room  250,  Seattle,  Washington 
98109,  206-442-4130. 

Mr.  Roy  Nishi,  Snake  River  Area 
Manager,  West  101  Poplar,  Walla  Walla, 
Washhigton  99362,  509-525-5600, 
extension  701. 

Mr.  Robert  N.  Laffel  Idaho  Falls 
District  Manager,  531  Lomax  Sti^et, 
Idaho  Falls,  Idaho  83401,  208-523-2706. 

Issued  in  Portland.  Oregon.  May  17, 19S2. 
Peter  T.  Johnson. 
Administrator 

[FR  Doc.  82-14308  FU«)  5-24-82;  8:46  ami 
BHJJNQ  COOE  MSO-OI-M 

Federal  Energy  Regulatory 
Commission 

IDocket  No.  RP82-e4-000] 

Montana-Dakota  Utitlties  Co^  Notice  of 
Proposed  Change  In  Rates 

May  18, 1982. 

Take  notice  that  on  April  30, 1982, 
Montana-Dakota  Utilities  Company 
(MDU),  a  Delaware  corporation,  whose 
mailing  address  is  400  North  Fourth 
Street,  Bismarck,  North  Dakota  58501, 
filed  proposed  changes  in  rates  to  its 
jurisdictional  gas  sales  customers. 
.    More  specifically,  MDU  filed  die 
following  tariff  sheets  to  its  FERC  Gas 
Tariff  in  which  are  reflected  an  increase 
in  jurisdictional  rates: 

Original  Volume  Na  4 

Twenty-First  Revised  Sheet  No.  3A 
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First  Revised  Volume  Na  2 
Fifteenth  Revised  Sheet  No.  10 

The  proposed  effective  date  is  June  1, 
1982. 

Increased  revenues  from  the  rates  as 
proposed  by  MDU  would  amount  to 
$2,938,087  annually  under  MDU's  Rate 
Schedules  G-1.  PR-1.  X-1. 1-l,  X-5,  and 
X-6. 

The  filing  indicates  that  MDU  has 
experienced  increases  in  both  purchased 
gas  costs  and  most  other  areas  of  its 
cost  of  service.  Consequently,  MDU 
finds  it  necessary  to  file  for  an  increase 
in  its  jurisdictionai  rates. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
filing  should  on  or  before  May  25, 1982, 
file  with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
N.E.,  Washington.  D.C.  20426.  a  petition 
to  intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  in  any 
hearing  therein  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  of  Practice  and 
Procedure. 
Kenoeth  T.  PKimb, 
Secretary, 

(FR  Doc  82-1420S  Filed  5-24-82;  8:45  amj 
BttJJNO  CODE  6717-01-M 


Oil  Pipeline;  Tentative  Valuation 

The  Federal  Energy  Regulatory 
Commission  by  order  issued  February 
10, 1978,  established  an  Oil  Pipeline 
Board  and  delegated  to  the  Board  its 
functions  with  respect  to  the  issuance  of 
valuation  reports  pursuant  to  Section 
19a  of  the  Interstate  Commerce  Act. 

Notice  is  hereby  given  that  a  tentative 
valuation  is  under  consideration  for  the 
common  carrier  listed  below: 

1978, 1979, 1980  Consolidated  Report 

(May  20. 1982) 

Valuation  Docket  No.  PV — 1450-000 

Seaway  Pipeline,  Inc.,  370  Adams 
Building,  Bartlesville,  Oklahoma  74004 
On  or  before  June  28, 1982.  persons 
other  than  those  specifically  designated 
in  Section  19a(h)  of  the  Interstate 
Commerce  Act  having  an  interest  in  this 
valuation  may  file,  pursuant  to  rule  70  of 
the  Interstate  Commerce  Commission's 
"General  Rules  of  Practice"  (49  CFR 


1100.70),  an  original  and  three  copies  of 
a  petition  for  leave  to  intervene  in  this 
proceeding. 

If  the  petition  for  leave  to  intervene  is 
granted  the  party  may  thus  come  within 
the  category  of  "additional  parties  as 
the  FERC  may  prescribe"  under  Section 
19a(h)  of  the  Act  thereby  enabling  it  to 
file  a  protest.  The  petition  to  intervene 
must  be  served  on  the  company  at  its 
address  shown  above  and  an 
appropriate  certificate  of  service  must 
be  attached  to  the  petition.  Persons 
specifically  designated  in  Section  19a(h) 
of  the  Act  need  not  file  a  petition;  they 
are  entitled  to  file  a  protest  as  a  matter 
of  right  under  the  statute. 
Francis  J.  Coanor. 
Administrative  Officer,  Oil  Pipeline  Board. 

|FK  Doc  82-14204  Filed  5-24-82: 8:45  am] 
BtLLMQ  CODE  6717-01-4I 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPTS  41009;  TSH-fRL-2131-«] 

Tenth  Report  of  ttie  interagency 
Testing  Committee  to  the 
Administrator;  Receipt  of  Report  and 
Request  for  Comments  Regarding 
Priority  List  of  Chemicals 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  Interagency  Testing 
Committee  (TTC),  established  under 
section  4(e)  of  the  Toxic  Substances 
Control  Act  (TSCA),  transmitted  its 
Tenth  Report  to  the  Administrator  of 
EPA  on  May  la  1982.  This  report,  which 
revises  and  updates  the  Committee's 
priority  list  of  chemicals,  adds  four 
chemicals  to  the  hst  for  priority 
consideration  by  EPA  in  the 
promulgation  of  test  rules  under  section 
4(a)  of  the  Act  The  four  new  chemicals 
are  biphenyl  ethyltoluene,  formamide, 
and  1.2,4-trimethylbenzene.  The  Tenth 
Report  is  included  in  this  notice.  The 
Agency  invites  interested  persons  to 
submit  written  comments  on  the  Report 
and  to  attend  Focus  Meetings  to  help 
narrow  and  focus  the  issues  raised  by 
the  rrC's  recommendations.  Members  of 
the  public  are  also  invited  to  inform  EPA 
if  they  wish  to  be  notified  of  subsequent 
public  meetings  on  these  chemicals. 
DATES:  Written  comments  should  be 
submitted  by  June  24, 1982.  Focus 
meetings  wUl  be  held  on  July  12,  and  13. 
1982. 

addresses:  Send  written  submissions 
to:  Document  Control  Office  (TS-793). 
Office  of  Pesticides  and  Toxic 
Substances,  Environmental  Protection 


Agency,  Rm  E-409,  401  M  St.  SW.. 
Washington,  D.C.  20460. 

Submissions  should  bear  the 
Document  Control  Number  OPTS-41009. 
The  public  record  supporting  this  action, 
including  comments,  is  available  for 
pubhc  inspection  in  Rm.  E-107  at  the 
address  noted  above  from  8K)0  a.m.  to 
4:00  p.m.  Monday  through  Friday,  except 
legal  holidays.  Focus  meetings  will  be 
held  at  Waterside  Mall,  in  Rm.  3906,  401 
M  St,  SW.  Washington.  D.C.  If  planning 
to  attend  one  of  the  Focus  Meetings 
and/or  the  subsequent  public  meetings 
on  these  chemicals,  please  notify  the 
Industry  Assistance  Office  at  the 
address  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  G.  Bannerman,  Acting  Director, 
Industry  Assistance  Office  (TS-799). 
Office  of  Toxic  Substances, 
Environmental  Protection  Agency,  401  M 
Street  SW.,  Washington,  D.C  20460. 
Toll  Free:  (800-424-9065).  In 
Washington,  D.C:  (554-1404).  Outside 
the  USA:  (Operator— 202-544-1404). 
SUPPLEMENTARY  INFORMATION: 
L  Background 

Section  4(a)  of  TSCA  authorizes  the 
Administrator  of  EPA  to  promulgate 
regulations  requiring  testing  of  chemical 
substances  in  order  to  develop  data 
relevant  to  determining  the  risks  that 
such  chemical  substances  may  present 
to  health  and  the  environment. 

Section  4(e)  of  TSCA  established  an 
Interagency  Testing  Committee  to  make 
recommendations  to  the  Administrator 
of  EPA  of  chemical  substances  to  be 
given  priority  consideration  in  proposing 
test  rules  under  section  4(a).  Section  4(e) 
directs  the  Committee  to  revise  its  list  of 
recommendations  at  least  every  six 
months  as  it  determines  to  be  necessary. 
The  total  number  of  chemicals  the  ITC 
may  designate  for  priority  consideration 
within  12  months  of  the  date  of  \ 

designation  may  not  exceed  50  at  any 
one  time.  EPA  must  either  initiate 
rulemaking  or  publish  in  the  Federal 
Register  reasons  for  not  requiring 
testing  within  that  12  months.  The  ITCs 
Tenth  Report  was  received  by  the 
Administrator  on  May  10. 1982.  and 
follows  this  Notice. 

n.  Written  and  Oral  Comments  and 
Public  Meetings 

EPA  invites  interested  persons  to 
submit  detailed  comments  on  the  ITC's 
new  recommendations.  The  Agency  is 
interested  in  receiving  information 
concerning  additional  or  ongoing  health 
and  safety  studies  on  the  subject 
chemicals  as  well  as  information 
relating  to  the  human  and  environmental 
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exposure  to  these  chemicals.  Focus 
Meetings  will  be  held  to  discuss  relevant 
issues  pertaining  to  the  chemicals  and  to 
narrow  the  range  of  issues/effects  which 
will  be  the  focus  of  the  Agency's 
subsequent  activities  in  responding  to 
the  ITC  recommendations.  The  Focus 
Meetings  will  be  held  luly  12  and  13  at 
Waterside  Mall.  410  M  St..  SW.. 
Washington,  D.C.,  Room  3906.  These 
meetings  are  intended  to  supplement 
and  expand  upon  written  comments 
submitted  in  response  to  this  notice.  In 
addition  to  discussing  concerns  and 
data,  the  Focus  Meetings  will  explore 
the  issues  of  negotiated  testing  versus 
issuance  of  a  test  rule.  The  schedule  for 
the  Focus  Meeting  is  the  following:  July 
12.  9:00  a.m.— biphenyl,  1:00  p.m. — 
ethyltoluene;  July  13.  9:00  a.m.— 
formamide,  IM  p.m. — 1,2,4- 
trimethylbenzene. 

Persons  wishing  to  attend  one  or  more 
of  these  meetings  should  call  the 
Industry  Assistance  Office  at  the  toll 
^e  number  Usted  above. 

In  addition  to  the  Focus  Meetings, 
EPA  wlU  hold  public  meetings  on  each 
chemical  after  preliminary  decisions 
have  been  made  on  the  types  of  testing 
that  are  needed,  considering  any 
additional  information  provided  in  the 
written  comments  and  the  Focus 
Meetings.  These  meetings  will  be 
several  months  in  the  future,  but 
separate  notice  of  these  meetings  will 
not  be  published  later.  Therefore, 
anyone  wishing  to  attend  these  later 
meetings  should  contact  EPA  now  at  the 
address  given  for  the  Industry 
Assistance  Office  in  order  to  be  notified 
in  advance  of  the  public  meetings. 

All  written  submissions  should  bear 
the  identifying  Docket  No.  OPTS-41009. 

ni.  status  of  List 

In  addition  to  adding  four  chemicals 
to  the  priority  list,  the  Committee  also 
noted  the  removal  by  EPA  of  a  number 
of  chemicals  from  the  list  based  upon 
actions  taken  by  the  Agency.  The 
current  Ust  contains  34  substances  or 
categories  of  substances. 

Dated:  May  17. 1982. 

Dob  R.  Clay. 

Acting  Assistant  Adminiatrator  for  PesticidoB 
and  Toxic  Substances. 

Tenth  Report  of  the  TSCA  Interagency 
Testing  Committee  to  the  Administrator, 
Environmental  Protection  Agency 

Summary 

Section  4  of  the  Toxic  Substances 
Control  Act  of  1976  (TSCA  Public  Law 
94-469)  provides  for  the  testing  of 
chemicals  in  commerce  that  may  present 
an  unreasonable  risk  of  injury  to  health 
or  the  environment.  It  also  provides  for 


the  establishment  of  a  Committee, 
composed  of  representatives  from  eight 
designated  Federal  agencies,  to 
recommend  chemical  substances  and 
mixtures  to  which  the  Administrator  of 
the  U.S.  Environmen^tal  Protection 
Agency  (EPA)  should  give  priority 
consideration  for  the  promulgation  of 
testing  rules. 

Section  4(e)(1)(A)  of  TSCA  directs  the 
Committee  to  desi^ate  those  chemical 
substances  or  mixtures  to  which  the 
Administrator  should  respond  within  12 
months  by  either  initiating  a  rulemaking 
proceeding  under  section  (4)(a)  or 
publishing  the  Administrator's  reason 
for  not  initiating  such  as  proceeding. 
Every  6  months,  the  Committee  makes 
those  revisions  in  the  section  4(e) 
Priority  List  that  it  determines  to  be 
necessary  and  transmits  them  to  the 
EPA  Administrator. 

Ab  a  result  of  its  deliberations,  the 
Committee  is  revising  the  TSCA  section 
4(e)  Priority  List  by  the  addition  of  4 
entries  and  the  removal  of  14.  The 
chemicals  being  added  to  the  List  are 
presented  alphabetically,  together  with 
the  types  of  testing  recommended,  as 
follows: 


ChmvkM 

ReoOKWiended  ikKlM 

CHor^.          •«< 

ChemctI  Fata:  Ovor*:  Kxio- 

Ry  to  Ml  *nd  •quaMc  Inv«r1»- 

bralet;  tonoty  to  aquatic  ma- 

crophytaa;  chemical  lata. 

FtVMirfnt    

HaaRh     EN«:ta:     MutaganlcNy; 
tubdironic   kndcNy:   dwMcal 

tS^ioaltton    and    mataboiani 

afexftaa  to  Jatwiiriiia  Via  bky 

logical  haM-Ma   m   laboratory 

tonnad 

CDamlcal    Fata:    Acuta    and 

chronic   totoofty   to   flah   and 

^- 

to  aquatic   macropnytaa  and 

lanaiaial   pianta.    biooonoan- 

»alloa  chemical  tata. 

rpfn^i^ili 

HeMi    Eflecta.    Qanotoidc    a(- 

chrome  attecta. 

Health      Etteola:      Subchronle/ 

chronic    attecta    to    mduda 

neutMoxtcrty:  raproductlva  al- 

toctK  taratogsmaty 

EnvlrorvnerYtal       Effacta       and 

Chamlcal    Fata:    Acuta    and 

chnjntc   kMidty   to  Hah   and 

•quant  InKartabrataa.  loxloNy 

to  aquaic  maorophytaa  and 

tenreatital   planla:   txoconoao- 

fraaon:  chemical  lata. 

Each  ofthe  new  recommendations  is 
being  designated  by  the  Committee  for 
action  by  EPA  within  12  months  of  the 
date  of  this  report. 

The  following  entries  are  being 
removed  from  the  List  because  the  EPA 
Administrator  has  responded  to  the 
Committee's  recommendations 
regarding  these  chemicals  and 
categories:  «lkyl  phthalates,  benzidine- 


based  dyes,  benzyl  butyl  phthalate. 
butyl  glycolyl  butyl  phthalate, 
chlorinated  napthalenes.  2- 
chlorotoluene.  chlorinated  paraffins,  o- 
diaisidine-based  dyes, 
diethylenetriamine.  fluoroalkenes. 
hexachloroethane,  phenylenediamines. 
polychlorinated  terphenyls,  and  o- 
tolidine-based  dyes. 

TSCA  Interagency  Testing  Committee 

Statutory  Member  Agencies  and  Their 
Representatives 

Council  on  Environmental  Quality 

Gordon  F.  Snow,  Member 

Department  of  Commerce, 

Bernard  Greifer,  Member  (1) 

Environmental  Protection  Agency 

Joseph  Seifter,  Member 
Carl  R.  Morris,  Alternate 

National  Cancer  Institute 

Elizabeth  K.  Weisburger,  Member  and 

Chairperson 
Richard  Adamson,  Aletmate 
Jerrold  Ward,  Alternate 

National  Institute  of  Environmental 
Health  Sciences 

Dorothy  Canter,  Member 

National  Institute  for  Occupational 
Safety  and  Health 

Vera  W.  Hudson,  Member 
Herbert  E.  Christensen,  Alternate 

National  Science  Foundation 

Winston  C.  Nottingham,  Member 

Occupational  Safety  and  Health 
Admiiusbration 

Patricia  Marlow,  Member 

Liaison  Agencies  and  Their 
Representatives 

Consumer  Product  Safety  Commission 

Arthur  Gregory 
Lakshmi  Mishra 

Department  of  Agriculture 

Fred  W.  Clayton 
Homer  E.  Fairchild ' 

Department  of  Defense 

Arthur  H.  McCreesh 

Department  of  the  Interior 

None 

Foofj  and  Drug  Administration 

Winston  deMonsabert,  Vice 

Chairperson 
Allen  H.  Heim 

National  Toxicology  Program 
Dorothy  Canter 


ff 


Committee  Staff 

Martin  Greif,  Executive  Sea<etary 
Norma  Williams,  ITC  Coordinator 
(acting) 

Support  Staff 

Alan  Carpien — Office  of  the  General 

Counsel,  EPA 
Jon  Cooper  (2)— Office  of  Toxic 

Substances,  EPA 
James  Dragun  (3)— Office  of  Toxic 

Substances,  EPA 

Refereooes 

(1)  Dr.  Greifer  had  previously  served  as  an 
Alternate  and  was  appointed  to  full-member 
status  on  December  la  1981. 

(2)  Dr.  Cooper  was  appointed  on  December 
17, 1981,  to  fill  the  vacancy  created  by  the 
resignation  of  Dr.  Gary  Dickson. 

(3)  Dr.  Dragun  resigned  from  the  Committee 
on  April  1, 1982. 

The  Committee  acknowledges  and  is 
grateful  for  the  assistance  and  support 
given  to  it  by  the  staff  of  Dynamac 
Corporation  (technical  support 
contractor)  and  numerous  personnel  of 
the  EPA  Office  of  Toxic  Substances. 

Chapter  1 — Introduction 

1.1    Background.  The  TSCA 
Interagency  Testing  Committee 
(Committee)  was  established  under 
section  4(e)  of  the  Toxic  Substances 
Control  Act  of  1976  (TSCA.  Public  Law 
94-469).  The  specific  mandate  of  the 
Committee  is  to  recommend  to  the 
Administrator  of  the  U.S.  Environmental 
Protection  Agency  (EPA)  chemical 
substances  and  mixtures  in  commerce 
that  should  be  tested  to  determine  their 
potential  hazard  to  human  health  and/or 
the  environment.  TSCA  specifies  that 
the  Committee's  recommendations  shall 
be  in  the  form  of  a  Priority  List,  which  is 
to  be  published  in  the  Federal  Register. 
The  Committee  is  directed  by  section 
4(e)(1)(A)  of  TSCA  to  designate  those 
chemicals  to  which  the  EPA 
Administrator  should  respond  within  12 
months  by  either  initiating  a  rulemaking 
proceeding  under  section  4(a)  or 
publishing  the  Administrator's  reason 
for  not  initiating  such  a  proceeding. 

Every  6  months,  the  Committee  makes 
those  revisions  in  the  section  4(e) 
Priority  List  that  it  determines  to  be 
necessary  and  transmits  them  to  the 
EPA  Administrator. 

The  Committee  is  comprised  of 
representatives  from  eight  statutory 
member  agencies,  five  Uaison  agencies, 
and  one  national  program.  The  specific 
representatives  and  Uieir  affiliations  are 
named  in  the  front  of  this  report.  The 
Committee's  chemical  review 
procedures  and  prior  recommendations 
are  described  in  previous  reports  (Refs. 
1  through  10). 
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1.2  Committee  'a  previous  reports. 
Nine  previous  reports  to  the  EPA 
Administrator  have  been  issued  by  the 
Committee  and  published  in  the  Federal 
Register  (Refs.  2  through  10).  Forty-nine 
entries  (chemical  substances  and 
categories  of  chemicals)  were 
designated  by  the  Committee  for  priority 
consideration  by  the  EPA  Administrator. 
Five  entries  were  removed  (Ref.  10)  after 
EPA  responded  to  the  Committee's 
recommendations  for  testing. 

1.3  Committee's  activities  during 
this  reporting  period.  The  Committee 
has  continued  to  review  chemicals  from 
its  second  and  third  rounds  of  scoring 
(see  Ref.  2  for  methodology)  and 
completed  a  fourth  scoring  exercise.  The 
chemicals  selected  in  this  exercise  for 
review  by  the  Committee  were  listed  in 
the  Federal  Register  (Ref.  11),  and  a 
public  meeting  was  held  April  22, 1982, 
to  receive  comments  on  these  chemicals. 
The  public  was  also  invited  to  submit,  in 
writing,  comments  and  non-confidential 
unpubhshed  data  on  exposure  and 
biological  effects  of  these  chemicals. 

The  Committee  made  direct  contact 
with  more  than  100  manufacturers  of  the 
chemicals  being  reviewed  to  rquest 
information  that  would  be  of  value  in  its 
deliberations.  Response  by  the  industry 
has  been  excellent. 

During  this  reporting  period  the 
Committee  has  evaluated  data  on  109 
chemicals  for  priority  consideration. 
Four  have  been  added  to  the  section  4(e) 
Priority  List  75  were  deferred  from 
further  consideration  at  this  time. 

1.4    The  TSCA  section  4(e)  Priority 
List  Section  4(e)(1)(B)  of  TSCA  directs 
the  CoDMnittee  to:  "*  *  *  make  such 
revisions  in  the  [priority]  list  as  it 
determines  to  be  necessary  and  *  •  • 
transmit  them  to  the  Admbiistrator 
together  with  the  Committee's  reasons 
for  the  revisions."  Under  this  authority, 
the  Committee  is  revising  the  Priority 
List  by  adding  four  chemicals;  biphenyl, 
ethyltoluene,  formamide,  and  1,2,4- 


trimethylbenzene.  The  testing 
recommended  for  these  chemicals  and 
the  rationales  for  the  recommendations 
are  presented  in  Chapter  2  of  this  report. 

Fourteen  chemicals  and  categories 
have  been  removed  from  the  Priority 
List  because  the  EPA  Administrator 
responded  to  the  Committee's 
recommendations  in  accordance  with 
TSCA  section  4(e)  requirements.  The 
chemicals  removed  are  indicated  in 
Table  2  with  an  asterisk  (*). 

With  the  4  designations  and  14 
removals  in  this  report  34  entries  now 
appear  on  the  Priority  List  (Table  1).  The 
cumulative  list  of  entries  removed  from 
the  Priority  List  is  presented  in  Table  2. 

Tabi£  Tabi£  1— The  TSCA  Section  4<e) 
PntORrrv  List 

(Aprt1982] 


emy 


2.  Acrylamds 

3.  AUcyl 

4.  Ania  and  bromo-,  oMofo-  and/or  i«- 
koanfenes. 

5.  Aniimonv  ( 


6  Ankmony  (sulUa). 


7.  Anivnony  biojdda. 
8.Aiyt( 

8.  Biphenyl.. 


Oalaat 


^»I1S7*. 
/^rt  1978. 
OcDober  1977. 
Aprt  197& 


10.  Clitorendk:  add 

11.  CNonnaMd  benzenes,  mono-  and  dk.. 

12.  CNomated  benzenes.  M-,  Mra-,  aid 
pema-. 

13'  4Qilmonaiiac#Ajnrirt« 
14.  Cresoli.. 


15.  Cydonexanone ,..._ 

IS.  1  Jz-OicWciropiopana  - 

17.  EthyNoluena 

18. 


19.  Glyodol  and  m  defwatN«s.._ 

20.  Halogsnaled  aMyl  apcnabes .. 

21.  HeiiacNoro-l.3-buladMna 

22.  HexacUkvocydopanlKiana.. 

23.  Hy*oquinona...._ 

24.  Isophorone 

25.  M^ityl  cuode . 

26.  4,4  -Me«hytenadw«ins_ 

27.  Methyl  elhyl  ketone 

28.  Melhyl  isobulyl  ketona. 

29.  Pyiktnm 

30.  Qiinona 

31.  Tokiana 


32.  1A4-Trinwthyfcenzona_ 

33.TrB(2< 

34.  Xylanas.. 


/ysf  1978. 
/Wrt  1978 
April  1978. 
Aprt  1982. 
Ockibar  1981. 
Oaahar  1977. 
Ociotier  1978. 

October  1981. 
October  1977. 
Apnl  1979. 
October  1978. 


>Sx•19e^ 

*Di»  1982. 
October  1978. 
/^)if  1978. 
October  1977. 
Aprt  1978. 
NowwHbei  197a 
Aprt  1978. 
Aprl  1979. 
V11979 
>^1B7a. 
Apr!  1978. 
Aprl197& 

197a 
October  1977. 


Aprt  1982. 
October  1981. 
October  1977. 


Tabi£  2.— Cumulative  Removals  From  the  TSCA  Section  4(e)  Pwmm  Ust 

(Aprl  1982] 


Chemioal/oatogory 


.  Aliyl  phftaMaa*.. 


Z  Afcytt»i  con^xxnli" 

3.  Benzxina-besad  dyea* 

4.  Benzyl  bulyl  phltilalu' 

5.  Bulyl  glycolyl  bulyl  pMhaMa* 

6.  CNorinalad  napOalanea* 

7.  CMortnalad  parMns* 

8.  Chtoromatfiana 

9.  20orotolune' 

10.  -"'--■'  I  liinj 

11.  OkMoromaVw* 

12.  DlettiyteiielilMiiiie' . 

13.  Fkmroeitanas* 

14.  Hexachloroaaiana*. 

15.  NDrobenzene.. 


16.  Phanylenadwi*iaa* 

17.  Polychlortnaim  lerphenyK*. 


FHSMLftoSKnn 


CMIon 


46  FR  53775-53777_.. 

47  FR  5456-5463 

46  FR  5600S-66008— 


46  FB  53775-63777  _ 
46  FB  54487 „. 

46  FR  54491 

47  FR  1017-1019.. 
45  FR  4e524-48S64_ 

45  FR  iei72-iei7S_ 

46  FR  55005-65006- 
46  FR  30300-30320.. 


47  FR  18388-18391. 

46  FR  53704-53708.. 

47  FR  18175-18176_ 

46  FR  30300-30320- 

47  FR  973-983 

46  FR  54482-«4483.. 


fvmcmon  data 


Oct  30.  1981. 
Fab.  5.  1982. 
Nov.  5.  1981. 
Oct  30,  1981. 
Nov.  2,  1981. 
No*.  2.  1981. 
Jan.  8.  1982. 
Jdy.  16.  198a 
Apr.  28.1962. 
Nov.  5,  1981. 
Jow  5.  1981 
Apr.  29.  1982. 
Oct  30.  1981. 
Apr  as.  198£ 
JineS,  1981. 
Jan.  a  1882. 
Nov.  2.  1981. 
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Table  2— Cumulative  Removals  From  the  TSCA  Section  4(e)  Pwobitv  List— Continued 

[A(riigwi 


FGOGRM.  REOWia 

Chemical/calegory 

OMon 

PiiAaMoniMa 

• 

MtF^'m^l^'mm     

Nov.  S.  1881. 

46  m  30600-30820      „            

Juw  S,  1861. 

•nemoMl  iRxn  tw  ascinn  4<e)  Pnofity  LiM  noted  in  tt*  report. 
"ftaMwel  by  «te  Commaee  tor  raoonaderekoa 


1.5    A  vailability  of  testing  facilities 
and  personnel.  One  of  the  factors  listed 
in  section  4(e)(1)(A)  of  TSCA  that  the 
Committee  must  consider  in  making  its 
recommendations  is  the  reasonably 
foreseeable  availability  of  facilities  and 
personnel  for  performing  the 
recommended  testing.  The  Committee 
addressed  this  issue  in  its  first  three 
reports  (Refs.  2  through  4).  In  its  Third 
Report  to  the  EPA  Administrator,  the 
Committee  reconmiended  that  a  national 
survey  be  conducted  to  assess  the 
availability  of  personnel  and  testing 
facilities. 

EPA  has  recently  completed  a 
national  survey  to  assess  the  capacity 
and  resources  of  the  Nation's 
toxicological  testing  industry  in  relation 
to  the  demands  made  upon  that  industry 
with  and  without  the  additional  testing 
requirements  imposed  by  TSCA  (Ref. 
12).  The  report  is  based  upon  data 
collected  during  )une  and  July  1981  and 
represents  the  latest  information 
available  on  the  subject  The  survey 
found  that  the  industry's  anticipation  of 
increased  testing  requirements  has 
prompted  the  rapid  expansion  of  testing 
facilities  in  recent  years,  and  excess 
capacity  currently  exists  in  the 
toxicological  testing  industry. 

Refef«nc8a 

(1)  Preliminary  List  of  Chemical  Substances 
for  Further  Evaluation.  Toxic  Substances 
Control  Act  Interagency  Testing  Committee, 
July  1977. 

(2)  Initial  Report  to  the  Administrator, 
Environmental  Protection  Agency,  TSCA 
Interagency  Testing  Committee,  October  1, 
1977.  Published  in  the  Federal  Register  of 
Wednesday,  October  12, 1977,  42  PR  55026- 
55060.  Corrections  published  in  the  Federal 
Renter  of  November  11, 1977,  42  PR  58777- 
66778.  The  report  and  supporting  dossiers 
were  also  published  by  the  Environmental 
Protection  Agency,  EPA  560-10-78/001, 
January  1978. 

(3)  Second  Report  of  the  TSCA  Interagency 
Testing  Committee  to  the  Administrator. 
Environmental  Protection  Agency.  TSCA 
Interagency  Testing  Committee,  April  107& 
Published  in  the  Federal  Register  of 
Wednedsay,  April  19, 1978,  43  FR  16664- 
16688.  The  report  and  supporting  dossiers 
were  also  published  by  the  Environmental 
Protection  Agency,  EPA  560-10-78/002,  July 
1978. 

(4)  Third  Report  of  the  TSCA  Interagency 
Testing  Committee  to  the  Administrator. 


EnTiroranental  Protection  Agency.  TSCA 
InteragefM:y  Testing  Committee.  October 

1978.  Pubhshed  in  the  Federal  Register  of 
Mooday,  October  10,  197&  43  FR  50630-S0635. 
The  report  and  supporting  dossiers  were  also 
published  by  tlie  Environmental  Protection 
-Agency,  EPA  560-10-79/001,  ]ammary  1979. 

(5)  Fourth  Report  of  the  TSCA  Interagency 
Testing  Committee  to  the  Administrator. 
Enrironmental  Protection  Agency.  TSCA 
Interagency  Testing  Committee,  April  1979. 
Published  in  the  Federal  Register  of  Friday, 
lune  1, 1979.  44  FR  31866-31868. 

(6)  Fifth  Report  of  the  TSCA  InterageniTy 
Testing  Committee  to  the  Administrator, 
Environmental  Protection  Agency.  TSCA 
Interagency  Testing  Committee,  November 

1979.  Published  in  the  Federal  Ragistar  of 
Friday,  December  7. 1979,  44  FR  70664-70674. 

(7)  Sixth  Report  of  the  TSCA  Interagency 
Testing  Committee  to  the  Administrator, 
Environmental  Protection  Agency.  TSCA 
Interagency  Testing  Committee,  April  19ea 
Published  in  the  Federal  Register  of 
Wednesday.  May  2a  1960,  45  FR  35897-36910. 

(8)  Seventh  Report  of  the  TSCA 
Intera^ncy  Testing  Committee  to  the 
Administrator.  Environmental  Protection 
Agency.  TSCA  Interagency  Testing 
Committee,  October  1980.  Published  in  the 
Federal  Register  of  Tuesday.  November  25, 

1960,  46  FR  78432-78446. 

(9)  Eighth  Report  of  the  TSCA  Interagency- 
Testing  Committee  to  the  Administrator, 
Environmental  Protection  Agency.  TSCA 
Interagency  Testing  Committee,  April  1961. 
Published  in  the  Fedaral  Regtstw  of  Friday. 
May  22. 1981,  46  FR  28138-28144. 

(10)  Ninth  Report  of  the  TSCA  Interagency 
Testing  Committee  to  the  Administrator, 
Environmental  Protection  Agency.  TSCA 
Interagency  Testing  Committee,  October 

1961.  Published  in  the  Federal  Register  of 
Friday,  February  5, 1982,  47  FR  5456-5483. 

(11)  Chemicals  To  Be  Reviewed  by  the 
TSCA  Interagency  Testing  Committee;  Notice 
of  Public  Meeting  and  Request  for 
Information.  Published  in  the  Federal  Register 
of  Thursday.  February  25, 1962,  47  FR  8244- 
8246. 

(12)  Chemical  Testing  Industry  Profile  of 
Toxicological  Testing.  Prepared  for  U.S. 
Environmental  Protection  Agency,  OfBce  of 
Pesticides  and  Toxic  Substances. 
Development  Planning  and  Research 
Associates.  Inc.  NTIS  82-140773.  EPA  500-4- 
81/003,  October  1961. 

Chapter  2 — Recoinmendatioiis  of  the 
Committee 

2.1    Chemicals  recommend&d  for 
action  by  the  EPA  Administrator.  As 
provided  by  section  4(e)(1)(B)  of  TSCA. 


the  Committee  is  adding  the  following 
four  chemicals  to  the  section  4(e) 
Priority  List  biphenyl.  ethyltoliiene. 
formamide,  and  1.2,4-trimethylbenzene. 
The  designation  of  these  entries  was 
determined  after  considering  the  factors 
identified  in  section  4(e)(1)(A)  and  other 
available  relevant  information,  as  well 
as  the  professional  judgment  of 
Committee  members. 

The  studies  recommended  for  these 
entries  and  the  rationales  to  support  the 
recommendations  are  given  in  section 
2.2  of  this  report  In  accorda^ice  with 
section  4(e)  of  TSCA.  the  Committee  is 
designating  these  entries  for  action  by 
EPA  within  12  months  of  the  date  of 
issuance  of  this  Tenth  Committee 
Report. 

2.2    Recommendations  and 
rationales. 

2.2.a    Biphenyl. 

Summary  of  recommended  studies.  It 
is  recommended  that  biphenyl  be  tested 
for  the  following: 

A.  Environmental  Effects  and 
Chemical  Fate: 
Chronic  toxicity  to  fish  and  aquatic 

invertebrates 
Toxicity  to  aquatic  macrophytes 
Chemical  fate 

Physical  and  Chemical  Information 

CAS  Number  92-62-4. 
Structural  Pormtda: 


DMO, 


Empirical  Formula:  CnHi*. 
Molecular  Weight:  154. 
Melting  Point:  71*C. 

Solubility:  Water,  7.5  mg/L;  soluble  in 
ethanol,  diethyl  ether,  and  benzene. 

Log  Oct£inol/Water  Partition 
Coefficient  4.02  (Hutchinson  et  al.. 
1980). 

Description  of  Chemical:  Coloriess  to 
pale  yellow  crystalline  solid  or  flake. 

Rationale  for  Recommendations 

I.  Exposure  information — A. 
Production/use/disposal  information. 
U.S.  production  of  biphensrl  in  1977  was 
reported  in  the  TSCA  Inventory  to  be 
between  128  million  and  1.26  billion 
pounds  (EPA,  lOeOa).  Current  annual 
production  is  estimated  to  be  about  700 
million  pounds  (Dow,  1981). 

Biphenyl  is  used  as  as  dye  carrier  (60 
percent  of  production),  as  a  heat- 
transfer  fluid,  and  as  a  fimgicide  in 
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citrus  fruit-wraps.  Virtually  all  of  the 
biphenyl  used  as  a  dye  carrier  is 
released  from  textile-nnishing  plant  as 
air  emission  (about  5  percent)  or  in 
wastewater,  where  much  of  it  is  treated. 
As  a  heat-transfer  fluid,  biphenyl  would 
be  expected  to  be  released  to  the 
environment  through  disposal.  In  fruit 
wrap,  biphenyl  would  be  partially 
volatilized  or  sorbed  to  citrus  peel. 

Biphenyl  has  been  identified  with:  (1) 
Effluent  from  wood  preservative, 
sewage  treatment,  and  textile  chemical 
plants;  (2)  influent  to  sewage  treatment 
plants;  (3)  polyvinyl  chloride  smoke 
particulates;  and  (4)  air  in  an  aluminum 
reduction  plant  (Shackleford  and  Keith, 
1976;  Liao,  1978;  Bjorseth.  1978).  It  has 
also  been  identified  in  the  Thames  River 
in  England;  in  lakes,  tapwater,  and 
subterranean  waters;  in  lake  sediments 
in  Zurich.  Switzerland;  and  in  the 
Merrimack  River  in  Massachusetts 
(Commission  of  the  European 
Communities.  1976;  Giger  and  Schaffiier. 
(1978).  Measured  concentrations  of 
biphenyl  have  been  detected:  (1)  in 
Athens,  Georgia,  drinking  water  at 
levels  of  1^  ng/L.  (2)  outside  a  specialty 
chemicals  plant  (3)  in  river  water  at 
concentrations  of  0.001-0.015  mg/L.  (4) 
in  river  sediment  at  concentrations  of  1- 
2  mg/kg.  and  (5)  in  tar  balls  found  on  the 
gravelly  bottom  of  the  river  at 
undetermined  concentrations  (Thruston, 
1978;  lungclaus  et  al.,  1978;  Guerin  et  al.. 
1978). 

B.  Chemical  fate  information.  No 
studies  on  the  overall  environmental 
transport  or  persistence  of  biphenyl 
were  found.  This  compound  is  expected 
to  enter  water  and  air,  and  sorb  to  soil 
and  sediments.  Biphenyl  is  expected  to 
degrade  under  aerobic  and  anaerobic 
conditions.  Biodegradation  rates  appear 
to  be  rapid  in  laboratory  ^dies 
(Meylan  and  Howard.  1977;  Willis  and 
Addison.  1979).  However,  a  shidy  of  the 
biodegradation  of  biphenyl  in  seawater 
indicated  a  persistence  of  greater  than 
several  months  (Reichardt  et  al.,  1981). 

Biphenyl  can  react  with  chlorine  in 
wastewater  treatment  plants  to  produce 
mono-  and  dichlorbiphenyls  (Carlson  et 
al.  1975).  The  extent  of  chlorination 
varies  with  pH.  contact  time,  and  the 
concentration  of  chlorine.  At  a  pH  of  5.5, 
which  might  might  be  expected  at 
wastewater  treatment  plants, 
concentrations  of  0.1-82  fig/L  of  mono- 
and  dichlorobiphenyls  were  produced 
during  24-120  hours  of  contact. 

II.  Biological  effects  of  concern  to 
human  health— The  health  effects  of 
biphenyl  have  been  studied,  and  no 
further  health  effects  testing  is 
recommended  at  this  time. 

ID.  Environmental  considerations— A. 
Short-term  (acute)  effects.  The  acute 


toxicity  (96-hr  LCm  )  reported  for 
biphenyl  is  1.5-5.3  mg/L  for  the  fathead 
minnow  (Kiric-Othmer,  1979;  Dow,  1981). 
The  24-hr  LC^.  the  48-hr  LC*  and  the 
no-effect  concentrations  for  daphnids 
are  27, 4.7,  and  2.2  mg/L.  respectively 
(Leblanc,  1980).  The  rate  of 
photosynthesis  was  reduced  by  50 
percent  in  the  algae  Chlamydomonas 
angulosa  and  Chlorella  vulgaris  at  8.3 
and  25  mg/L,  respectively  (Hutchinson 
et  ^..  1980). 

B.  Long-term  (subchronic/chronic) 
effects.  No  studies  on  the  long-term 
effects  of  biphenyl  have  been  found  for 
aquatic  animals. 

C.  Other  effects  (physiological/ 
behavioral /ecosystem  processes).  No 
studies  on  physiological,  behavioral,  or 
ecosystem  effects  of  biphenyl  have  been 
found. 

D.  Bioconcentration  and  food-chain 
transport  There  appears  to  be  some 
bioconcentration  with  biphenyl.  The 
predicted  bioconcentration  factor  (based 
on  the  measiu^  octanol/water  partition 
coefficent)  is  245  and  agrees  with  the 
reported  value  of  195  for  rainbow  trout 
(Verschueren,  1977).  In  the  two  algae  C 
angulosa  and  C.  vulgaris,  the 
bioconcentration  factors  were  1.22  and 
1.82,  respectively  (Hutchinson  et  aU 
1980). 

E.  Reasons  for  environmental  effects 
recommendations.  The  reported  use/ 
disposal  pattern  of  biphenyl  in  dye- 
carrier  applications  indicates  that  the 
primary  exposure  of  this  compound  is 
through  wastewater  dischaige.  At 
wastewater  treatment  plants,  the 
biphenyl  is  expected  to  react  with 
chlorine  to  form  mono-  and 
dichlorobiphenyls,  which  degrade 
slowly  and  have  a  high  biconcentration 
potential.  Mono-  and  dichlorobiphenyls 
are  known  to  be  toxic  to  aquatic 
oiganisms.  and.  by  food-chain  transport, 
to  terrestrial  organisms  (EPA,  1980b). 
The  concentrations  of  these  chlorinated 
biphenyls  that  are  produced  in 
wastewater  treatment  plants  are  Ukely 
to  exceed  the  EPA  water  quality 
standards  for  the  protection  of 
freshwater  and  saltwater  aquatic  life, 
which  are  0.014  and  0.030  ^g/L. 
respectively  (EPA,  1980b). 

The  toxicity  of  biphenyl  and  its 
degradation  products  is  of  concern,  and 
little  is  known  of  the  fate  of  biphenyl  in 
the  environment.  Consequently, 
chemical  fate  testing  is  recommended  to 
better  understand  the  persistence  and 
transformations  of  the  compound  under 
environmental  conditions.  Studies  of 
chronic  toxicity  to  fish  and  aquatic 
invertebrates,  and  acute  toxicity  to 
aquatic  macrophytes  are  recommended 
to  further  characterize  the 
environmental  effects  of  biphenyl 


Although  biodergradation  rates 
appear  to  be  rapid  in  laboratory  studies, 
the  rate  of  biodegradation  under 
environmental  conditions  needs  to  be 
studied  more  closely.  In  laboratory 
studies,  acclimated  cultures  of 
microoiganisms  tend  to  degrade 
chemicals  more  rapidly  than  might  occur 
in  the  natural  environment  The  study 
by  Reichart  et  al.  (1981)  indicates  that 
persistence  of  biphenyl  in  the 
environment  is  significantly  greater  than 
that  found  in  the  laboratory. 
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2.2.b    Ethyltoluene  (mixed  isomers). 

Summary  of  recommended  studies. 
The  Committee  recommends  that 
ethyltoluene  be  tested  for  the  following: 

A.  Health  Effects: 
Mutagenicity 
Subchronic  toxicity 

Chemical  disposition  and  metabolism 
studies  to  determine  the  biological 
half-life  in  laboratory  animals  and  the 
products  formed. 

B.  Environmental  Effects  and 
Chemical  Fate: 

Acute  and  chronic  toxicity  to  flsh  and 

aquatic  invertebrates 
Toxicity  to  aquatic  macrophytes  and 

terrestrial  plants 
Bioconcentration 
Chemical  fate- 

Physical  and  Chemical  Information 

CAS  Number  2S5SO-14-5  [mixed 
isomers  of  ortho,  meta.  and  para). 

Synonyms:  Ethylmethylbenzene: 
Methylediylbenzene, 

Structural  Formula: 


Empirical  Formula:  CJiu. 

Molecular  Weight:  120.2. 

Melting  Point:  -85*  C. 

Boiling  Point:  IBl'C. 

Specific  Gravity:  0.86  g/ml  at  25*  C 
(Dow.  1981). 

Solubility:  Water.  75  mg/L  at  25*  C 
(Dow.  1981);  soluble  in  organic  solvents. 

Vapor  Pressure:  3.0  mmHg  at 
25°(e8timated;  PCR.  1978). 

Log  Octanol/Wafer  Partition 
Coefficient:  3.6  (estimated;  Leo  et  al.. 
1971). 

Description  of  Chemical:  Colorless 
liquid. 

Rationale  for  Recommendations 


I.  Exposure  information — A. 
Production  and  use  information.  U.S. 
production  of  ethyltoluene  (mixed 
isomers)  was  reported  to  be  between 
100  and  200  million  pounds  per  year  in 
1977  (EPA,  1980).  Ethyltoluene  is  used  as 
a  component  of  solvent  products  (Exxon 
USA.  1982;  Koch  Refining  Co.  1982; 
Charter  International  Oil.  1982)  and  as 
an  intermediate  in  the  production  of 
vinyltoluene  (Dow.  1981). 

The  use  of  ethyltoluene  in  conunercial 
solvent  products  provides  the  potential 
for  substantial  himian  and 
environmental  exposures  to  this 
substance.  For  example  a  commercial 
solvent  containing  25  percent 
ethyltoluene  is  used  as  the  volatile 
component  in  paint  (Charter 
International  Oil.  1982.).  Other  general 
commercial  solvents,  used  in  the 
manufacture  of  printing  inks  and  in 
cleaning  solutions  for  industrial 
laundries,  contain  as  much  as  40  percent 
ethyltoluene  (Exxon  USA.  1962;  Koch 
Refining  Co..  1982).  Sittig  (1976)  also 
reported  that  a  C  aromatic  solvent  is 
used  in  wire  coatings.  Ethyltoluene 
constitutes  about  2.6  percent  of  regular 
gasoline  and  about  1.2  percent  of 
premium  gasoline  (Sanders  and 
Maynard.  1966). 

The  National  Occupational  Hazard 
Survey  conducted  between  1972  and 
'lS74  indicated  that  the  number  of 
workers  potentially  exposed  to 
ethyltoluaiM  ia  16,629  (NIOSH.  1961).  No 


threshold  limit  value  (TLV)  has  been 
designated  for  ethyltoluene  by  ACGIH. 
although  one  manufacturer  has 
established  an  in-plant  exposure  limit  of 
10  ppm  (Dow,  1961). 

B,  Chemical  fate  information. 
Ethyltoluene  is  a  moderately  volatile 
hquid  that  is  slightly  soluble  in  water  (75 
mg/U  Mackay  et  al.,  1980),  and  has  been 

'  identified  in  water  and  air  (Dowty  et  al.. 
1975).  TTie  isomers  appear  to  biodegrade 
in  water  in  6-11  days  in  laboratory 
experiments  (Kappeler  and  Wuhrmann, 
1978).  In  the  air,  ethyltoluene  is  expected 
to  be  rapidly  oxidized  by  hydroxyl 
radicals  in  0.24-2.4  hours  (IDamall  et  al.. 
1976).  The  reaction  products  may  be 
major  components  of  smog. 

C.  Evidence  for  exposure.  The 
identification  in  air.  water,  food,  and 
natural  products  is,  at  least,  indirect 
evidence  that  there  is  environmental 
exposure.  For  instance,  concentrations 
of  ethyltoluene  in  air,  of  1.5  and  10.0 
ppb,  have  been  foimd  in  Houston, 
Texas,  and  in  Zurich,  Switzerland, 
respectively  (Bertsch  et  al.,  1974;  Grob 
and  Grob,  1971).  Ethyltoluene  has  been 
identified  in  white  bread  crust  (Folkes 
and  Gramshaw,  1977),  in  volatiles  from 
the  cotton  plant  (He(Un  et  al.,  1975),  in 
Australian  honeys  (Graddon  et  al., 
1979),  in  tima  oil  and  turkeys  fed  tuna  oil 
(Crawford  and  Kretsch.  1970),  in  the 
distillable  organics  of  grenache  grape  oU 
(Stevens  et  al.,  1967),  in  roast  beef  (Min 
et  al.,  1979),  in  roasted  filbert  nuts 
(Kinlin  et  al..  1972),  and  in  cellulose 
cigarette  smoke  condensate  (Sakuma  et 
al,  1979). 

n.  Biological  effects  of  concern  to 
human  health — A.  Acute  toxicity 
studies.  Acute  toxicity  studies  of 
ethyltoluene  in  rats  indicated  (ui 
estimated  LCM4Pf  4.000  ppm  (Furnas  and 
Hine.  1958).  In  male  albino  rats  an  oral 
dose  of  5  ml/kg  of  ortho-ethyltoluene 
produced  100  percent  mortality.  The 
same  dose  of  para-ethyltoluene  caused 
70  percent  mortality  (Gerarde.  1960). 

B.  Subchronic  toxicity  studies.  No 
data  on  the  subchronic  toxicity  of 
ethyltoluene  were  found. 

C.  Mutagenicity.  No  data  on  the 
mutagenic  activity  of  ethyltoluene  were 
foimd. 

D.  Metabolism.  Metabolism  studies  of 
ethyltoluene  have  indicated  that  it  is 
absorbed  by  rats  after  inhalation.  Chin 
et  aL  (1980)  found  that  54  percent  of 
carbon  14  ("C)  ring-labeled 
ethyltoluene  (mixed  isomers)  at  a 
concentration  of  1  mg/L  was  absorbed 
by  rats  over  a  6-hour  period.  Forty-two 
hours  after  the  termina^on  of  the 
exposure,  about  76  percent  of  the 
absorbed  radioactivity  was  excreted  by 
the  rata.  Some  0i32  percent  of  the  14c 
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label  t«mained  in  the  animals'  bodies, 
but  the  authors  did  not  account  for  the 
remaining  25  percent  of  the  radioactivity 
(Chin  at  aL.  1980).  The 
-biotransformation  of  ethyltoluene 
(mixed  isomers]  was  studied  in  both  the 
dog  and  the  rat  (Chin  et  al.,  1978;  1981). 
Metabolites  of  ethyltoluene  were  found 
in  the  urine  of  both  species;  however, 
the  authors  did  not  specify  the 
metabolic  products. 

E.  Reasons  for  health  effects 
recommendations.  Human  exposure  to 
ethyltoluene  used  in  commercial  solvent 
products  is  of  concern.  Very  Httle  is 
known  about  the  metabolism  and  health 
effects  of  the  compound.  Other 
alkyltoluenes  are  known  to  have 
neurotoxic  effects  (Mine  et  al.,  1954). 
Chemical  disposition  and  metabolism 
studies  are  recommended  to  determine 
the  metabolic  products  of  ethyltoluene, 
and  mutagenic  and  subchronic  toxicity 
studies  are  recommended  to  provide  a 
better  understanding  of  the  toxicity  of 
the  compound.  The  need  for  chronic 
studies  would  depend  on  the  results  of 
the  metabolic,  subchronic,  and 
mutagenic  studies. 

III.  Environmental  considerations — A. 
Acute  toxicity.  No  studies  on  the  short- 
term  effects  of  ethyltoluene  have  been 
found  for  either  aquatic  animals  or 
plants. 

B.  Subchronic/chronic  effects.  No 
studies  on  the  long-term  effects  of 
ethyltoluene  have  been  found  for  either 
aquatic  animals  or  plants. 

C.  Other  effects  (physiological/ 
behavioral/ecosystem  processes). 
Reduction  of  photosynthesis  in  the  two 
algae  Chlamydomonas  angulosa  and 
Chlorella  vulgaris  was  reported  by 
Hutchinson  et  al.  (1980)  for  ortho- 
ethyltoluene  at  155  and  340  mmol/m*  (19 
and  49  mg/L),  respectively,  and  for  para- 
ethyltoloene  at  450  and  400  mmol/m'  (54 
and  48  mg/L),  respectively. 

D.  Bioconcentration  and  food-chain 
transport  The  log  of  the  octanol/ water 
partition  coefficient,  estimated  by  Leo  et 
al.  (1971)  is  3.6.  By  the  method  of  Veith 
et  al  (1980),  the  bioconcentration  factor 
is  calculated  to  be  229  for  ethyltoluene 
(mixed  isomers). 

E.  Reasons  for  specific  environmental 
effects  recommendations.  Ethyltoluene 
(mixed  isomers)  may  enter  aquatic 
systems  through  solvent  and  other 
industrial  usage.  Although  ethyltoluene 
was  found  to  biodegrade  in  laboratory 
tests,  the  rates  of  biodegradation  under 
environmental  conditions  need  to  be 
more  closely  studied.  In  laboratory 
studies,  acclimated  cultures  of  micro- 
organisms often  tend  to  degrade 
chemicals  more  rapidly  than  might  occur 
in  the  natural  environmenL  Chemical 
fate  testtog  under  environmental 


conditions  is  needed  to  better 
characterize  the  transformations  and 
persistence  of  ethyltoluene  in  the 
aquatic  environmenL 

Because  of  the  relatively  high 
calculated  log  octanol/water  partition 
coefficient,  ethyltoluene  is  expected  to 
bioconcentrate  in  fatty  tissues  of  living 
organisms.  This  potential  for 
bioconcentration  also  increases  concern 
for  the  effects  of  food-chain  transport  of 
ethyltoluene.  For  these  reasons  and  the 
expected  environmental  entry  routes,  it 
is  recommended  that  testing  be 
conducted  to  determine  the 
bioconcentrations  of  ethyltoluene. 

Environmental  effects  testing  is 
recommended  to  characterize  the 
toxicity  of  ethyltoluene.  No  studies  were 
found  on  the  acute  or  chronic  toxicity  of 
these  mixed  isomers.  Tlierefore,  acute 
and  chronic  toxicity  studies  to  hsh  and 
aquatic  invertebrates  and  to  aquatic 
macrophytes  and  terrestrial  plants  are 
recommended  because  of  anticipated 
exposure  and  insufficient  toxicity  data. 
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2.2.C    Foiwamide. 

Summary  of  recommended  studie*.  It 
is  recommended  tliat  formamide  be 
tested  for  the  following: 

A.  Healtli  Effects: 
Genotoxic  effects 
Carcinogenicity 
Otlier  cfaronic  effects 

Physical  and  Chemical  Infonaatkm 

CAS  Number  75-12-7. 
Synonym:  Methanamide. 
Structural  Formula: 


A 

H      NH, 


Empirical  Formula:  CHjON. 

Molecular  Weight:  45.04. 

Melting  Point  2.6*  C. 

Boiling  Point:  210°  C  (decomposes). 

Vapor  Pressure:  ImmHg  at  70.5*  C. 

Log  Octanol/Water  Partition 
Coefficient:  -1.64  (estimated;  Leo  at  al.. 
1971). 

Description  of  Chemical:  Fonnamide 
is  clear,  viscous,  hydroscopic  Uquid  with 
a  faint  oder  of  ammonia.  It  is  soluble  in 
water  and  in  most  polar  solvents.  It  is  a 
good  solvent  for  proteins  due  to  its  high 
dielectirc  constant  (Kirk-Othmer,  1980). 

Rationale  for  Recommendations 

I.  Exposure  information — ^A. 
Production/use/disposal  information. 
U.S.  production  and  importation  of 
formamide  totaled  1-11  million  pounds 
in  1977  (EPA,  1980)..  Formamide  has  a 
wide  variety  of  appUcations,  both  as  a 
chemical  intermediate  and  as  a  solvent. 
As  an  intermediate  it  is  used  in  the 
manufacture  of  formic  acid,  hydrogen 


cyanide,  imidazoles,  pyrimidine,  1,3,5- 
triazine,  and  other  compounds.  As  a 
solvent  it  is  used  in  the  crystallization  of 
penicillin  and  dihydrostrepfomycin 
sulfate,  manufacture  and  processing  of 
plastics,  spinning  of  acrylonitrile 
copolymers,  separation  of  chlorosilanes. 
and  purification  of  fats  and  oils.  It  is 
also  used  as  a  nonaqueous  electrolytic 
solvent,  an  ink  solvent  in  felt-tipe  pens, 
a  swelling  agent  for  cellulose,  a 
coagulating  agent  for  sodium  silicate  in 
grout,  a  softner  in  paper  and  glues,  an 
additive  in  hydraulic  fluids,  and  as  a 
reaction  mediimi  (Kirk-Othmer,  1980; 
Codd.  1972:  Kirk-Othmer.  1979,  Merck, 
1976). 

The  National  Ococupations  Hazard 
Survey  conducted  between  1972  and 
1974  indicated  that  approximately  6,500 
workers  are  potentially  exposed  to  this 
chemical  (NIOSH,  1961).  The  principal 
routes  of  human  exposure  to  formamide 
appear  to  be  inhalation  and  ingestion 
(Ketchen  and  Porter,  1979).  Dermal 
exposure  is  also  expected.  The 
American  Conference  of  Governmental 
Industrial  Hygienists  (ACGW) 
recommends  a  threshold  limit  value/ 
time-weighted  average  (TLV/TWA)  of 
20  ppm  (30  mg/m*),  and  a  threshold  limit 
value/short-term  exposure  limit  (TLV/ 
STEL)  of  30  ppm  (46  mg/m*)  (ACGIH. 
1960). 

R  Chemical  fate  information. 
Formamide  hydrolyzes  slowly  at  room 
temperature.  Hydrolysis  is  accelerated 
by  acids,  bases,  and  elevated 
temperatures  (Kirk-Othmer,  1980).  No 
test  data  on  the  environmental  transport 
of  formamide  have  been  fotmd.  It  is  not 
expected  to  partition  to  sediments  or  to 
bioaccumulate.  Formamide  is  oxidized 
by  activated  sludge  (Malaney  and 
Gerhold,  1969),  and  the  half-life  is 
estimated  to  be  less  than  4  days.  It  has 
also  been  shown  to  serve  as  a  growth 
medium  and  nitrogen  source  for  fungi, 
algae,  bacteria,  and  vascular  plants 
(Hynes,  1970;  Trotsenko  and  Loginova, 
1973;  Gresshoff,  1981;  Chandra  and 
Shethna,  1977;  Fishbein,  1977). 

n.  Biological  effects  of  concern  to 
human  health — A.  Chemical 
disposition/metabolism  studies. 
Formamide  is  absorbed  directly  through 
the  skin  of  guinea  pigs  (Patty,  1963)  and 
rabbits  (ACGM.  1980).  Formamide 
hydrolyzes  to  its  corresponding 
carboxylic  acid  both  in  vivo  and  in  vitro. 
The  site  of  formamide  hydrolysis  is  the 
liver  in  the  dog  and  rabbit,  and  the  liver 
and  kidneys  in  sheep  (Bray  et  al.  1949). 

B.  Acute  toxicity.  In  an  acute  toxicity 
study,  the  LDm  for  rats  was  6.1  g/kg 
tZaeva  et  al.,  1967).  In  a  2-week  feeding 
study,  six  rats  were  fed  1.5  g/kg  of 
formamide  each  day.  Before  the  10th 
dose,  four  of  the  rats  had  died  and  no 


further  dosing  was  administered.  Two 
additional  rats  died  2  days  after  the  10th 
day  (Du  Pont.  1978).  Formamide  is 
classified  as  slightly  toxic  when  given 
by  the  oral  route  (Gosselin  et  al.,  1976). 
Formamide  alone  has  no  significant 
effects  on  the  central  nervous  system  of 
the  mouse.  However,  it  increased  by  800 
percent  the  sleeping  time  induced  by 
chloral  (Chanh  et  al..  1972).  The 
mechanism  of  this  effect  was  undefined 

C.  Carcinogenicity.  No  standard 
bioassays  on  the  carcinogenicity  of 
formamide  were  found. 

D.  Teratogenic/reproductive  effects. 
Teratogenic  and  reproductive  effects 
have  been  observed  in  rats,  mice,  and 
rabbits  at  doses  ranging  from  0.07  g/kg 
to  2  g/kg.  These  effects  include 
malformation  of  palate  and  limbs, 
syndactyly  of  the  toes,  and  reversible 
changes  in  the  testes  (Thiersch,  1971; 
von  Kreybig,  1967;  Chanh  et  al.,  1973; 
Gleich,  1974).  Formamide  administered 
orally  to  pregnant  rats  (in  2  g/kg  doses) 
on  the  7th  day  of  gestation  led  to 
resorption  of  one-half  of  all  implanted 
rat  fetuses,  with  stunting  of  26  percent  of 
the  survivors  (Thiersch,  1962).  When 
formamide  was  administered  to 
pregnant  rabbits  by  gavage  (70  fil/kg 
doses)  from  the  6th  to  the  18th  day  of 
gestation,  embroyotoxic  and  weak 
teratogenic  effects  such  as  cleft  palate 
and  skeletal  malformations  were  noted 
(Merkle  and  Zeller,  1980).  In  mice,  after   • 
two  dermal  applications  of  76  fig/ 
animal,  a  36  percent  increase  in  the  rate 
of  malformation  of  the  fetus  was 
observed  (Gleich,  1974). 

E.  Mutagenicity.  Formamide  was 
tested  (as  one  of  14  solvents)  for 
compatibility  with  the  Salmonella 
mutagenicity  test  (Maron  et  al.,  1961). 
The  compound  was  nonmutagenic  in  the 
Ames  assay,  using  the  TA  100  strain. 
The  investigators  suggest  that 
formamide  may  be  used  as  a  solvent  in 
place  of  dimethylsulfoxide  (DMSO). 
Other  strains  and  concentrations  were 
not  tested.  This  compound  has  been 
described  as  "inactive  in  vivo"  and  also 
inactive  in  a  cell  transformation  test 
using  rat  embryo  cells  infected  with 
Rauscher  leukemia  virus  (Freeman  et  al., 
1973). 

Formamide  can  denatiu^  and  renature 
DNA  at  room  temperature  (Gillespie  and 
Gillespie,  1971;  McConaughy  et  al.,  1960; 
Roussel  and  Chabbert  1978).  Exposure 
of  roots  of  Vicia  faba  to  the  compound 
did  not  increase  the  chromatid 
aberration  rate  (Nicoloff,  1976).  Mitotic 
anomalies  were  observed  in  the  chick 
(Messier,  1976). 

F.  Health  effects  recommendations. 
Formamide  is  widely  used  as  a  ghemlcal 
intermediate  and  as  a  solvent  Worker 
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exposure  is  likely  {rom  its  use  in  grout, 
inks,  glues,  and  paper.  Although 
mutagenicity  testing  of  formamide  has 
been  conducted,  the  data  are  insufficient 
to  determine  its  genotoxic  potential.  In 
several  studies,  teratogenic  effects  have 
been  observed  in  laboratory  animals. 
Very  little  is  known  about  Uie  chronic 
toxicity,  and  no  data  were  foimd  on 
carcinogenicity.  Based  on  these 
considerations,  formamide  is 
recommended  for  appropriate 
genotoxicity  tests  in  conjunction  with 
carcinogenicity  and  other  chronic  effects 
tests. 

III.  Environmental  considerations — 
Because  formamide  is  highly  soluble  in 
water  and  has  low  volatility,  it  is 
expected  to  partition  into  the  aqueous 
compartment  with  no  bioaccumulation. 
Furthermore,  the  compound  has  been 
shown  to  be  readily  biodegraded  by 
activated  sludge  (Malaney  and  Gerhold, 
1969)  and  to  serve  as  a  growth  medium 
and  nitrogen  source  for  bacteria,  algae, 
fungi,  and  vascular  plants  (Chandra  and 
Shethna,  1977;  Hynes,  1970;  Trotsenko 
and  Loginova,  1973;  Fishbein,  1977; 
Gresshoff,  1981).  For  these  reasons, 
formamide  is  not  exptected  to  persist  in 
the  environment  and  no  environmental 
testing  is  recommended. 

References 

(1)  ACGIH.  1980.  American  Conference  of 
Governmental  Industrial  Hygienists. 
Documentation  of  the  Threshold  Limit 
Values,  4th  ed.,  198a  Cincinnati. 

(2)  Bray  HG,  James  SP,  Thorpe  WV, 
Wasdell,  MR,  Wood  PR  1949.  The  fate  of 
certain  organic  acids  and  amides  in  the 
rabbit.  9.  Lower  aliphatic  amides.  Biochem.  J. 
45{4):467-471. 

(3)  Chandra  TS.  Shethna  YI.  1977.  Oxalate, 
formate,  formamide,  and  methanol 
metabolism  in  ThiobaciUus  novellus.  ]. 
Bacteriol.  131(2]:389-3g8. 

(4)  Chanh  PH,  Azum-Gelade  MG  Bac  NV, 
Xuong  ND.  1972.  Effect  of  fonnamide  and  ite 
N-methyl  and  N-ethyl  derivatives  on  the 
activity  of  convulsant  and  hypnotic  dogs. 
Therapie  27(5):873-e80  (In  Frendv  summary 
in  English). 

(5)  Chanh  PH,  Azum-Gelade  MC.  Bac  NV, 
Xuong  ND.  1973.  Toxicological  studies  of  the 
N-n-propyl  and  N-n-butyl  derivatives  of 
formamide.  Toxicol.  Appl.  PharmacoL 
26(4):596-605. 

(6)  Codd  LW,  ed.  1972.  Chemical 
Technology:  an  Encyclopedic  Treatment,  Vol. 
rv.  New  York:  Harper  and  Row. 

(7)  Du  Pont  1978.  Du  Pont  Formamide, 
Information  Bulletin. 

(8)  EPA.  198a  Environmental  Protection 
Agency.  T8CA  Chemical  Substance  Initial 
Inventory— 1977  (public  portion). 
Washington.  DC;  Environmental  Protection 
Agency. 

(9)  Fishbein  WN.  1977.  Formamide:  the 
minimum-structure  sabstrate  for  urease. 
Biochem.  Biophys.  Acta.  484(2):433-442. 

(10)  Freeman  AS,  Weisbui^r  EK. 
WeisburgerJH  Wolford  RG,  Maryak  JM. 


Huebner  RJ.  1973.  Transformation  of  cell 
cultures  as  an  indication  of  the  carcinogenic 
potential  of  chemicals.  J.  Natl.  Cancer  Inst. 
51(3):799-808. 

(11)  Gillespie  S,  Gillespie  D.  1971. 
Ribonucleic  acid-deoxyribonucleic  add 
hybridization  in  aqueous  solutions  and  in 
solutions  containing  formamide.  Biochem.  J. 
125(2):481-487. 

(12)  Gleich  J.  1974.  Influence  of  simple  acid 
amides  on  fetal  development  of  mice. 
Naunyn-Schmiedeberg's  Arch.  Pharmacol. 
282  (Suppl.)Ji25. 

(13)  Gosselin  RE,  Hodge  HC,  Smith  RP. 
Gleason  MN.  1976.  Clinical  Toxicology  of 
Commercial  Products.  Baltimore:  Williams 
and  Wilkins. 

(14)  Gresshoff  PM.  1981.  Amide  metabolism 
of  Chlamydomonas.  Arch.  Microbiol.  128:303- 
306. 

(15)  Hynes  MJ.  1970  Induction  and 
repression  of  amidase  enzymes  in  Aspergillus 
nidulans.  J.  BacterioL  103(2):482-487. 

(16)  Ketchen  EE,  Porter  WE.  1979.  Material 
Safety  Data  Sheets.  The  Basis  for  Control  of 
Toxic  Chemicals.  Oak  Ridge,  TN:  Oak  Ridge 
National  Laboratory.  ORNL/TM-6981. 

(17)  Klrk-Othmer.  197a  Encyclopedia  of 
Chemical  Techcmology.  Chemical  grouts.  IN: 
Grayson  M.  ed..  Vol.  5,  3rd  ed.  New  York: 
John  Wiley  and  Sons. 

(18)  Kirk-Othmer.  1980.  Encyclopedia  of 
Chemical  Technology.  Formic  acid  and 
derivatives.  IN:  Grayson  M,  ed..  Vol.  11, 3rd 
ed.  New  York;  John  WiJey  and  Sons. 

(19)  Leo  A  Hansch  C  Elkins  D.  1971. 
Partition  coefficients  and  their  uses.  Chem. 
Revs.  71(6):525-615. 

(20)  Malaney  GW,  Gerhold  RM.  1989. 
Structural  determinants  in  the  oxidation  of 
ahphatic  compounds  by  activated  sludge.  J. 
Water  Pollut  Control  Fed.  41:(2)Rl»-R33. 

(21)  Maron  D,  Katzenellenbogen  J,  Ames 
BN.  1981.  Compatibihty  of  organic  solvents 
with  the  Salmonella/microsome  test  Mutat 
Res.  8&343-35a 

(22)  McConaughy  BL,  Laird  CD,  McCarthy 
BJ.  1969.  Nucleic  acid  reassociation  in 
fonnamide.  Biochemistry  8:3289-3295. 

(23)  Merck  1976.  The  Merck  Index. 
Windhohi  M.,  ed.  Rahway,  NJ:  Merok  and  Co.. 
Inc. 

(24)  Merkle  J,  Zeller  H.  198a  SUidies  on 
acetamides  and  formamides  for  embryotoxic 
and  teratogenic  activities  in  the  rabbit 
Arzneim  Forsch.  3ai557-15a2. 

(25)  Messier  PE.  1976.  Effecte  of  formamide 
on  neuroepithelial  cells  and  interkinetic 
nuclear  migration  in  the  chick  embryo.  J. 
Embryol.  Exp.  Morphol.  35(1):197-212. 

(26)  Nicoloff  H.  1976.  Effects  of  formamide 
on  the  induction  of  chromosome  structxu^l 
changes  by  ethylenimine  in  Vicia  fabo 
Mutat  Res.  41:249-254. 

(27)  NIOSR  1981.  National  Insbhite  for 
Occupational  Safety  and  Health.  National 
Occupational  Hazard  Survey,  conducted 
1972-74.  Cincinnati:  National  Institute  for 
Occupational  Safety  and  Health. 

(28)  Patty  FA,  ed.  1963.  Organic  acids  and 
related  compounds.  IN:  Industrial  Hygiene 
and  Toxicology.  Vol.  3.  New  York: 
Interscience  Publishers. 

(29)  Roussel  AF.  Chabbert  YA.  1978. 
Taxonomy  and  epidemiology  of  gram- 
negative  bacterial  plasmids  studied  by  DNA- 


DNA  filter  hybridization  in  formamide.  J. 
Gen.  Microbiol.  104:289-27& 

(30)  Thiersch  JB.  1962.  Effects  of 
acetamides  and  formamides  on  the  rat  Utter 
in  utero.  J.  Reprod.  Fertil.  4:219-220 
(Abstract). 

(31)  Thiersch  JB.  1971.  Investigations  into 
the  differential  effect  of  comfMunds  on  rat 
litter  and  mother.  IN:  Tuchmann-Duplessis  H. 
ed.  Malformations  congenitales  des 
mamiferes.  Paris:  Masson  (In  French: 
translation). 

(32)  Troteenko  YA  Loginova  NV.  1973.  The 
methylamine  metabolism  of  Pseudomonas  sp. 
Microbiology  42(5):Q95-700. 

(33)  Verschueren  K.  1977.  Handbook  of 
Envirorunental  Data  on  Organic  Chemicals. 
New  York:  Van  Nostrand  Reinhold  Co. 

(34)  von  Kreybig  T.  1978.  Chemical 
composition  and  teratogenic  effect  of  several 
9t>ups  of  compounds.  Naunyn- 
Schmiedeberg's  Arch.  PharmacoL  257:296-298 
(In  German). 

(35)  Zaeva  GN.  Vinogradova  KL,  Savina 
MYa,  Osipenko,  NL  1967.  Toxicity  of 
formamide.  Toksikol.  Norykh.  Prom.  Khim. 
Veshchestv  9:163-174  (In  Russian;  Chemical 
Abstracts  7ai8516). 

2.2.d    1^.4-Trirnethylbenzene. 

Summary  of  recommended  studies.  It 
is  reconunended  that  1,2,4- 
trimethylbenzene  be  tested  for  the 
following: 

A.  Health  Effects: 

Subchronic/chronic  effects  to  include 

neurotoxicity 
Reproductive  effects 
Teratogenicity 

B.  Environmental  Effects  and 
Chemical  Fate: 

Acute  and  chronic  toxicity  to  fish  and 

aquatic  invertebrates 
Toxicity  to  aquatic  macrophytes  and 

terrestrial  plants 
Bioconcentration 
Chemical  fate 

Physical  and  Chemical  Information 

CAS  Number:  95-63-6. 
Synonym:  Pseudocumene. 
Structural  Formula: 


Empirical  Formula:  CJ{|» 
Molecular  Weight:  1202. 
Specific  Gravity:  0.889. 
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Freezing  Point:  -43.8°e. 

Boiling  Point:  ie9-171°C. 

Vapor  Pressure:  2  mmHg  at  25°C 
(estimated). 

Solubility:  Water.  57  mg/L;  soluble  in 
ethanol,  benzene,  and  ether. 

Log  Octanol/Water  Partition 
Coefficient:  3.6  (estimated;  Leo  et  al., 
1971). 

Description  of  Chemical:  Colorlesa 
liquid. 

Rationale  for  Recommendationa 

i.  Exposure  information — A. 
Production/use/disposal  information. 
Current  U.S.  production  of  1,2,4- 
trimethylbenzene  is  in  excess  of  10-50 
million  pounds  per  year  (EPA,  1980; 
personal  communication  with 
manufacturers).  The  principal  use  of  the 
isolated  compound  is  as  an  intermediate 
in  the  manufactiu*e  of  trimellitic 
anhydride,  dyes,  and  pharmaceuticals 
(Hawley,  1977).  The  trimellitic 
anhydride  is  used  in  the  production  of 
plasticizers,  alkyd  resins,  unsaturated 
polyesters,  and  other  industrial 
chemicals  (Cerf  et  al.,  1980). 
Trimethylbenzene  can  be  used  as  an 
ultraviolet  stabilizer  in  plastics. 
Dyshinevich  (1979)  reported  that 
trimethylbenzene  is  released  from 
polymeric  material,  thus  suggesting 
migration  from  the  polymers.  The 
isolated  compound  is  also  used  as  a 
dye-carrier  solvent  and  as  a 
scintillation-counter  solvent  (SPPC, 
1982). 

In  addition  to  the  amount  produced  as 
an  isolated  compound,  as  reported  in  the 
TSCA  Inventory  (EPA,  1980),  1,2.4- 
trimethylbenzene  is  produced  as  a 
component  of  the  C»  aromatic  fraction  of 
petroleum  (Sittig.  1976).  This  fraction  is 
used  as  a  general  solvent  (e.g.,  in  paint 
tiiiimers;  Cerf  et  al.,  1980)  or  as  a 
component  of  gasoline  (SPPC,  1982;  Lee 
et  al.,  1974).  This  increases  the  potential 
for  human  and  environmental  exposure 
to  the  compound  through  solvent  usage 
and  disposal,  and  through  gasoline 
evaporation  during  transportation, 
storage,  and  spills. 

The  National  Occupational  Hazard 
Survey  conducted  between  1972  and 
1974  indicated  that  approximately  3,000 
workers  are  potentially  exposed  to  this 
chemical  (NIOSH,  1981).  The  most 
probable  routes  of  exposure  are  by 
inhalation  of  the  vapor  or  mist  and  by 
skin  contact  with  the  liquid  (Lazarew, 
1929;  Gerarde.  1960).  A  threshold  limit 
value  of  25  ppm  and  a  short-term 
exposure  limit  of  35  ppm  have  been 
recommended  by  ACGIH  (1980). 

B.  Chemcial  fate  information.  1,2,4- 
Trimethylbenzene  is  slighUy  soluble  in 
water  (57  mg/U  Mackay  et  al.,  1980).  It 
appears  to  be  biodegraded  in  water  in  7 


days  in  a  laboratory  experiment 
(Kappeler  and  Wuhnnaim,  1978).  1,2.4- 
trimethylbenzene  is  expected  to 
partition  to  air.  where  it  will  oxidize 
rapidly  (Kuntz  et  al,  1973;  Damall  et  al, 
1976);  the  reaction  products  can  be  a 
component  in  smog.  It  is  a  constitutent 
of  the  water-soluble  component  of  crude 
oil  (Lee  et  al.,  1974)  and  refined  gasoline 
(Sanders  and  Maynard,  1968). 

C.  Evidence  for  exposure.  The 
identification  of  1,2,4-trimethylbenzene 
in  air  is  indirect  evidence  that  there  is 
enviroiunental  exposure.  Examples  of 
concentrations  of  1,2,4-trimethylbenzene 
reported  in  air  are:  9.0  ppb  in  Zurich, 
Switzerland  (Grob  and  Grob.  1971).  1-13 
ppt  in  a  rural  Australian  town  (Nelson  et 
al.,  1977),  and  unspecified 
concentrations  in  Houston,  Texas 
(Bertsch  et  al.,  1974),  and  in  six  Soviet 
cities  (loffe  et  al,  1978).  The  compound 
has  also  been  observed  in  cooked 
chicken  meat  volatiles  (Nonaka  et  al, 
1967);  fermented  eggs  (Bullard  et  al, 
1978):  volatiles  from  roasted  filberts 
(Kinlin  et  al.,  1972);  and  volatiles  from 
roast  beef  (Min  et  al,  1979). 

n.  Biological  effects  of  concern  to 
human  health — A.  Acute/short  term 
effects.  The  acute  toxicity  of  the 
compound  has  been  well  studied 
(Gerarde,  1960;  Cameron,  1938;  Litton 
Bionetics,  1976;  Lazarew,  1929: 
DyshinevikJi,  1979).  It  has  been  shown  to 
have  a  moderate  to  low  order  of  acute 
toxicity  by  various  routes  of 
administration;  i.e.,  oral,  intraperitoneal, 
inhalation,  and  subcutaneous  in  rats, 
mice,  and  guinea  pigs. 

Rats  and  mice  were  exposed  by 
inhalation  at  2,000  ppm  for  8  hours  per 
day  for  14  days,  and  no  adverse  effects 
were  reported  (Cameron,  1938).  In 
another  study,  eight  rats  were  exposed 
by  inhalation  to  the  compound  at  1,000 
and  2,000  ppm  for  15  and  12  exposures 
of  6  hours  each,  respectively  (Gage, 
1970).  At  the  higher  concentration,  nose 
and  eye  irritation,  respiratory  difficulty, 
lethargy,  tremors,  and  low  weight 
increase  were  observed;  however,  at 
both  concentrations,  blood  test  results 
were  normal  and  organs  were  also 
normal  at  necropsy. 

B.  Subchronic  effects.  Dyshinevich 
(1979)  reported  effects  on  the  functional 
state  of  the  central  nervous  system, 
blood  enzyme  composition,  and  the  liver 
of  rats  exposed  by  continuous  inhalation 
for  4  months  to  20  mg/m*  (4  ppm)  of 
1,2,4-trimethylbenzene.  These  effects 
were  not  observed  at  0.4  ppm.  No 
histopathological  end-points  were 
reported. 

C.  Carcinogenity/chronic  effects.  A  2- 
year  feeding  study  in  rats  designated  to 
assess  the  carcinogenic  potential  of 
1,2,4-trimethylbenzene  was  cancelled 


before  testing  was  initiated  (EPA,  1981). 
No  data  on  carcinogenicity  or  other 
chronic  effects  were  found  in  the 
literature. 

D.  Mutagenicity.  The  genetic  activity 
of  1,2,4-trimethylbenzene  was  tested  by 
microbial  assay  with  and  without 
addition  of  mammalian  metabolic 
activation.  It  was  tested  and  found 
negative  in  Salmonella  typhimurium 
strains  TA  1535,  TA  1537,  TA  1538,  TA 
98,  and  TA  100,  and  in  Saccharomyces 
cerevisiae  strain  D4  (Litton  Bionetics, 
1977). 

E.  Teratogenicity  and  reproductive 
effects.  No  data  on  teratogenic  or 
reproductive  effects  were  found. 

F.  Observations  in  humans.  Battig  et 
al.  (1956)  studied  27  woricers  exposed  for 
several  years  to  the  paint  thiimer  "Fleet- 
X-DV-99,"  the  hydrocarbon  vapor 
concentration  of  which  ranged  from  10 
to  60  ppm.  The  paint  thinner  contained 
trimethylbenzene  (50  percent  1,2,4-  and 
30  percent  1,3,5-trimethyIbenzene)  and  a 
small  proportion  of  benzene.  This 
exposure  caused  blood  coagulation 
disturbances,  asthmatic  bronchitis, 
hypochromic  anemia,  headache,  fatigue, 
and  drowsiness.  Dowty  and  Laseter 
(1976)  reported  trimethylbenzene 
(unspecified  isomers)  in  eleven 
maternal-cord  blood  samples  collected 
at  birth.  The  purpose  of  the  study  was  to 
identify  the  presence  of 
transplacentally-acquired  compounds, 
the  source  of  which  was  not  identified. 

G.  Rationale  for  health  effects 
recommendations.  In  view  of  the 
exposure  potential  of  1,2,4- 
trimethylbenzene  and  the  lack  of 
sufficient  information  on  subchronic  and 
chronic  health  effects,  the  Committee 
recommends  that  appropriate 
subchronic/chronic  testing,  to  include 
neurotoxicity,  be  conducted.  In  addition, 
teratogenic  and  reproductive  effects 
should  be  studied. 

Three  trimethylbenzene  isomers  and  a 
mixture  of  the  isomers  are  reported  to 
be  in  commerce  in  the  United  States 
(EPA,  1960).  Of  these  1,2,4- 
trimethylbenzene  has  the  largest 
production  volume  and  potential  for 
exposure;  therefore,  it  was  singled  out 
for  this  testing  recommendation.  A 
preliminary  review  of  health  data  on  the 
other  isomers  discloses  that, 
biologically,  all  three  isomers  may 
behave  similarly.  ConsequenUy,  Uie 
Committee  recommends  that  EPA  study 
the  testing  needs  of  the  other  isomers  for 
both  health  and  environmental  effects, 
while  giving  priority  consideration  to 
1,2,4-trimethylbenzene. 

III.  Environmental  considerations — A. 
Short-term  (acute)  effects.  The  24-,  48-, 
72-,  and  96-hour  CLm  values  for  an 
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isomer  of  1.2,4-trimethylbenzene  (1.3.5- 
trimethylbenzene)  to  goldfish  were 
20.57. 16.17, 13.65.  and  12.52  mg/L, 
respectively  (Brenniman  et  al..  1976). 
The  24-,  48-,  and  96-hour  LC«,  values  for 
1.2,4-trimethylbenzene  to  the  marine 
amphipod  Elasmopus  pectenicnis  were 
5.23,  4.91,  and  4.35  mg/L,  respectively 
(Lee  and  Nicol.  1978). 

B.  Long-term  fsubchronic/chronic 
effects.  No  studies  on  the  long-term 
effects  of  1,2.4-trimethylbenzene  have 
been  found  for  either  aquatic  animals  or 
plants. 

C.  Other  effects  (physiological/ 
behavioral/ecosystem/processes).  1.2.4- 
trimethylbenzene  caused  complete 
inhibition  of  nitrogen  fixation  in  arctic 
marine  sediments,  and  partial  inhibitioQ 
of  carbon  dioxide  production  from 
glucose  (Knowles  and  Wishart.  1977). 
Donahue  et  al.  (1977)  reported  that  a  15 
percent  saturated  solution  of  1.2,4- 
trimethylbenzene  in  seawater  reduced 
the  swimming  activity  of  the  larvae  of 
the  bamacle  Balanus  amphitrite. 
Increased  levels  of  the  microsomal 
enzymes  were  observed  in  the  southern 
annyworm  after  oral  treatment  with  the 
compound  (Brattsten  and  Wilkinson. 
1973). 

D.  Bioconcentration  and  food-chain 
transport  TTie  log  of  the  octanol/water 
partition  coefficient  for  1.2,4- 
trimethylbenzene.  estimated  by  Leo  et 
al.  (1971),  is  3.6.  By  the  method  of  Veith 
et  al.  (1980).  the  bioconcentration  factor 
is  calculated  to  be  229. 

E.  Rationale  for  environmental  effects 
recommendations.  1.2,4- 
Trimethylbenzene  may  enter  aquatic 
systems  through  solvent  and  other 
industrial  usage.  Although 
trimethylbenzene  was  found  to 
biodegrade  in  laboratory  tests,  the  rates 
of  biodegradation  under  environmental 
conditions  need  to  be  studied  more 
closely.  In  laboratory  studies, 
acclimated  cultiu^s  of  micro-organisms 
often  tend  to  degrade  chemicals  more 
rapidly  than  might  occur  in  the  natural 
environment.  Chemical  fate  testing 
under  environmental  conditions  is 
needed  to  better  characterize  its 
transformations  and  persistence  in  the 
aquatic  environment. 

Because  of  the  relatively  high 
calculated  log  octanol/water  partition 
coefficient,  1.2.4-trimethylbenzene  is 
expected  to  bioooncentrate  in  the  fatty 
tissues  of  living  organisms.  This 
potential  for  bioconcentration  also 
increases  the  concern  for  the  effects  of 
food-chain  transport.  For  these  reasons 
and  the  expected  environmental  release, 
it  is  recommended  that  testing  be 
conducted  to  determine  the 
bioconcentration  of  1.2.4- 
trimethylbenzene. 


Environmental  effects  testing  is 
recommended  to  characterize  the 
toxicity  of  1,2,4-trimethylbenzene.  The 
acute  studies  that  have  been  conducted 
on  its  toxicity  are  not  adequate  to  make 
an  environmental  assessment.  Goldfish 
are  not  considered  a  sensitive  species, 
and  the  relative  sensitivity  of  Elasmopus 
has  not  been  studied.  No  studies  on  the 
chronic  toxicity  of  this  compound  were 
found.  Therefore,  studies  on  the  acute 
and  chronic  toxicity  to  fish  and  aquatic 
invertebrates,  and  toxicity  to  aquatic 
macrophytes  and  terrestrial  plants  are 
recommended  because  of  anticipated 
exposure  and  insufficient  toxicity  data. 
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(FR  Doa  14»0  FUe  5-24-82:  ftW  am] 
BUJNQ  CODE  SCSO-CO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Forms  Under  Review  by  ttte  Office  of 
Management  and  Budget 

May  17, 1962. 

Public  Information  Collection 
Requirements  Submitted  to  Office  of 
Management  and  Budget  for  Review. 

On  May  12  the  Federal 
Communications  Commission  submitted 
the  following  public  information 
collection  requirement  to  0MB  for 
review  and  clearance  under  the    ' 
Paperwork  Reduction  Act  of  1980.  Pub. 
L  96-511. 

Copies  of  this  submission  are 
available  from  Richard  D.  GoodMend, 
Agency  Clearance  Officer.  (202)  632- 
7513.  Comments  should  be  sent  to 
Edward  H.  Clarke,  Office  of 
Management  and  Budget,  OIRA,  Room 
3201  NEOB,  728  Jackson  Place.  NW.. 
Washington,  D.C.  20503. 

Title:  Annual  Report  of  Cable  Television 
Systems 

Form  No.:  FCC  325 

2  forms: 
Schedule  1 — Community  Unit  Data 
Schedule  2 — Physical  System  Data 

Action:  Extension 

Burden:  20,000  Responses;  80,000  Hours 


Federal  Communications  Commission. 

William  |.  Tricuico, 

Secmtaiy. 

I  PR  Dk.  BI-l«Ma  PNmI  s-a«-a£  Mt  mi 

BHJUMQ  COM  tri>-*1-M 

FEDERAL  MARITIME  COMMISSION 

Agreements  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
agreements  have  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1918,  as 
amended  (39  Stat.  733.  75  Stat.  763, 46 
U.S.C.  814). 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  of  the  agreements 
and  the  justifications  offered  therefor  at 
the  Washington  Office  of  the  Federal 
Maritime-Commission,  HOC  L  Street, 
NW.,  Room  10327;  or  may  inspect  the 
agreements  at  the  Field  Offices  located 
at  New  York,  N.Y.;  New  Orleans, 
Liouisiana;  San  Francisco,  California; 
Chicago,  Illinois;  and  San  Juan,  Puerto 
Rico.  Interested  parties  may  submit 
comments  on  each  agreement,  including 
requests  for  hearing,  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  D.C.  20573,  on  or  before 
June  14. 1962.  Comments  should  include 
facts  and  arguments  concerning  the 
approval,  modification,  or  disapproval 
of  the  proposed  agreement  Comments 
shall  discuss  with  particularity 
allegations  that  the  agreement  is 
imjustly  discriminatory  or  unfair  as 
between  carriers,  shippers,  exporters, 
importers,  or  ports,  or  between 
exporters  from  the  United  States  and 
their  foreign  competitors,  or  operates  to 
the  detriment  of  the  commerce  of  the 
United  States,  or  is  contrary  to  the 
public  interest,  or  is  in  violation  of  the 
Act 

A  copy  of  any  comments  should  also 
be  forwarded  to  the  party  filing  the 
agreements  and  the  statement  should 
indicate  that  this  has  been  done. 

Agreement  No.:  9968-14. 

Filing  Party:  Howard  A.  Levy.  Esquire, 
Suite  727, 17  Battery  Place.  New  York, 
New  York  10004. 

Summary:  Agreement  No.  9988-14 
modifies  the  geographical  scope  of  the 
Continental/U.S.  Gulf  Freight 
Association  Agreement  No.  9988  to 
reduce  the  range  of  U.S.  ports  covered 
from  the  Brownsville.  Texas — Cape 
Canaveral,  I'lorida  range  to  the 
Brownsville,  Texas — Key  West  Florida 
range. 

Agreements  Nos.:  10392-2  and  10410-1 

Filing  Party:  Ronald  C.  Rasmus, 
President  American  Atlantic  Lines,  One 
Worid  Trade  Center,  Suite  1067.  New 
York,  New  York  1004& 


Summary:  Agreements  Nos.  10392  and 
10410  authorize  discussions  between 
American  AUantic  Lines  and  Frota 
Amazonica,  S.A.  regarding  the 
estabhshment  of  subsequent  agreements 
for  cargo  distribution  and  traffic 
rationalization  in  the  trades  between  the 
Brazilian  Amazon  Basin  and  the  U.S. 
AUantic  and  Gulf  ranges  respectively. 
The  subject  modifications  extend  the 
term  of  their  respective  agreements  for  a 
period  of  six  months  to  expire  with 
January  10. 1983,  and  eliminates 
obsolete  language  within  the 
agreements.  Agreement  No.  10410-1  also 
provides  for  reporting  the  substance  of 
all  discussions  to  the  Federal  Maritime 
CommissifMi  witliin  30  days. 

By  Order  of  tlie  Federal  Maritime 
Commission. 

Dated:  May  19, 1962. 
Francis  C  Humey. 
Secretary. 

[FR  Doc  SS-Ultr  FSmI  S-24-ae:  S:4<  ui| 

atLLMO  CODE  cnv-ei-M 


Independent  Ocean  Freight  Fowarder 
License;  Applcants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  independent 
ocean  fi^ight  forwarders  pursuant  to 
section  44(a)  of  the  Shipping  Act  1916 
(75  Stat.  522  and  46  U.S.C  841(c)). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
communicate  with  the  Director,  Bureau 
of  Certification  and  Licensing.  Federal 
Maritime  Commission,  Washington,  D.C 
20573. 

Armco  International  Shipping  Corp.,  9341 
S.W.  53rd  Street.  Miami.  PL  33165 
Officers:  Silvia  A.  Escobar,  President/Sole 

Stockholder 
By  the  Federal  Maritime  Commission. 
Dated:  May  19, 19SZ. 
Francis  C  Humey, 
Secretary. 

|FR  Doc  B2-141ia  Filed  S-24-S2i  Si4S  aiDl 
HLUNQ  COOE  873(M)1-M 


[Independent  Ocean  Freight  Forwarder 
Ucwise  Na  1620] 

Trade  Exprees,  Inc^  Order  of 
Revocation 

On  April  12, 1982,  Trade  Express,  Inc., 
P.O.  Box  9109a  World  Way  Postal 
Center,  Los  Angabas,  CA  90000 
surrendered  its  Independent  Ocean 
Freight  Forwarder  Lioenae  No.  1620  for 
revocation. 


Therefore,  by  virtue  of  authority 
vested  in  me  by  the  Federal  Maritime 
Commission  as  set  forth  in  Manual  of 
Orders,  Commission  Order  No.  1 
(Revised),  S  10.01(e)  dated  November  12. 
1981; 

It  is  ordered,  that  Independent  Ocean 
Freight  Forwarder  License  No.  1620 
issued  to  Trade  Express,  Inc.  be  revoked 
effective  April  12, 1982,  without 
prejudice  to  reapplication  for  a  license 
in  the  future. 

It  is  further  ordered,  that  a  copy  of 
this  Order  be  published  in  the  Federal 
Register  and  served  upon  Trade 
Express,  Inc. 
Albert  }.  KKngel,  Jr., 

Director,  Bureau  of  Certification  and 
Licensing. 

pnt  Doc  82-14158  F1M  5-34-82:  ft45  am] 
BMJJNQ  COOC  6730-01-M 


Securtty  for  the  Protection  of  ttie 
Public  Financial  Responsibility  To 
Meet  Liability  Incurred  for  Deatti  or 
infury  to  Passengers  or  Ottier  Persons 
on  Voyages;  Issuance  of  Certificate 
[Casualty] 

Notice  is  hereby  given  that  the 
following  have  been  issued  a  Certificate 
of  Financial  Responsibility  to  Meet 
Liability  Incuired  for  Death  or  Injury  to 
Passengers  or  Other  Persons  on  Voyages 
pursuant  to  the  provisions  of  Section  2, 
Pub.  L  89-777  (80  Stat  1356. 1357)  and 
Federal  Maritime  Commission  General 
Order  20.  as  amended  (46  CFR  Part  540): 

Schiffahrtsgesellschaft  MS  Frankfurt 
GmbH  &  Co.,  Peter  Deilmann-Reederei, 
AM  Hafensteig  19,  2430  Neustadt/ 
Holstein,  West  Germany. 

Dated:  May  2a  1982. 
fnodM  C  HiniMy, 

Secretary. 

(FR  Doc  ai-ltlTa  F1M  t-2^-82: 8:46  ami 
MUJNQ  CODE  SnO-OI-M 


(Independeiit  Ocean  FflegM 
License  Na  1840] 


Joseph  R.  EHa;  Order  of  Revocation 

Section  44(c),  Shipping  Act,  1916, 
provides  that  no  independent  ocean 
freight  forwarder  license  shall  remain  in 
force  unless  a  valid  bond  is  in  effect  and 
on  file  with  the  Commission.  Rule 
510.15(d)  of  Federal  Maritime      * 
Commission  General  Order  4  further 
provides  that  a  license  shall  be 
automatically  revoked  for  failure  of  a 
licensee  to  maintain  a  valid  bond  on  file. 

The  bond  issued  in  favor  of  Joseph  R. 
Elia,  27  Park  Row,  New  York,  NY  10007 
was  cancelled  effective  May  19, 1982. 

The  letter  dated  April  23, 1982 
addressed  to  Joseph  R.  Elia  at  the  above 
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address  advising  that  Independent 
Ocean  Freight  Forwarder  License  No. 
1840  would  be  automatically  revoked 
unless  a  valid  surety  bond  was  filed 
with  the  Commission  was  returned  by 
the  post  office  as  unclaimed. 

Joseph  R.  Elia  has  failed  to  furnish  a 
valid  bond. 

By  virtue  of  authority  vested  in  me  by 
the  Federal  Maritime  Commission  as  set 
forth  in  Manual  of  Orders,  Commission 
Order  No.  1  (Revised),  section  10.01(f) 
dated  November  12. 1981; 

Notice  is  hereby  given,  that 
Independent  Ocean  Freight  Forwarder 
License  No.  1840  be  and  is  hereby 
revoked  effective  May  19, 1982. 

It  is  ordered,  that  Independent  Ocean 
Freight  Forwarder  License  No.  1840 
issued  to  Joseph  R.  Elia  be  returned  to 
the  Commission  for  cancellation. 

It  is  further  ordered,  that  a  copy  of 
this  Order  be  published  in  the  Federal 
Register  and  served  upon  Joseph  R.  Elia. 
Albert  |.  KUngel,  Jr.. 

Director,  Bureau  of  Certification  and 
Licensing. 

[FR  Doc  82-14207  FIM  5-14-82: 8:45  ub) 
BHlJNa  CODE  tTSO-OVH 


FEDERAL  RESERVE  SYSTEM 
Agency  Forms  Under  Review 

May  18, 1982. 

Background 

When  executive  departments  and 
agencies  propose  public  use  forms, 
reporting,  or  reconikeeping 
requirements,  the  Office  of  Management 
and  Budget  (OMB)  reviews  and  acts  on 
those  requirements  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Departments  and  agencies  use  a  number 
of  techniques  including  pubUc  hearings 
to  consult  with  the  public  on  significant 
reporting  requirements  before  seeking 
OMB  approval.  OMB  in  carrying  out  its 
responsibilities  under  the  act  also 
considers  comments  on  the  forms  and 
recordkeeping  requirements  that  will 
affect  the  public.  Reporting  or 
recordkeeping  requirements  that  appear 
to  raise  no  significant  issues  are 
approved  promptly.  OMB's  usual 
practice  is  not  to  take  any  action  on 
proposed  reporting  requirements  until  at 
least  ten  working  days  after  notice  in 
the  Federal  Register,  but  occasionally 
the  public  interest  requires  more  rapid 
action. 

List  of  Forms  Under  Review 

Immediately  following  the  submission 
of  a  request  by  the  Federal  Reserve  for 
OMB  approval  of  a  reporting  or 
recordkeeping  requirement,  a 


description  of  the  report  will  be 
published  in  the  Federal  Register.  This 
information  will  contain  the  name  and 
telephone  number  of  the  Federal 
Reserve  Board  clearance  officer  (from 
whom  a  copy  of  the  form  and  supporting 
documents  is  available).  The  entries  will 
be  grouped  by  type  of  submission — i.e.. 
new  forms,  revisions,  extensions 
(burden  change),  extensions  (no 
change),  and  reinstatements.  Each 
report  description  contains  the  following 
information: 

— ^The  title  of  the  form. 

— ^The  Federal  Reserve  report  form 

number,  if  applicable. 
— How  often  the  form  must  be  filled  out 
— Who  will  be  required  or  asked  to 

report. 
— ^The  standard  industrial  classification 

(SIC)  codes,  referring  to  specific 

respondent  groups  that  are  affected. 
— Whether  small  businesses  or 

organizations  are  affected. 
— A  description  of  the  Federal  budget 

functional  category  that  covers  the 

information  collection. 
— An  estimate  of  the  number  of 

responses. 
— ^An  estimate  of  the  total  number  of 

hours  needed  to  fill  out  the  form. 
— ^An  estimate  of  the  cost  to  the  Federal 

Government. 
— ^An  estimate  of  the  cost  to  the  public. 
— ^The  number  of  forms  in  the  request  for 

approval. 
— ^An  indication  of  whether  section 

3504(h)  of  Pub.  L  96-^11  applies. 
— ^The  name,  address,  and  telephone 

number  of  the  person  at  office 

responsible  for  OMB  review,  and 
— An  abstract  describing  the  need  for 

and  uses  of  the  information 

collection. 

Comments  and  Questions 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  the  Federal  Reserve  Board 
clearance  officer  whose  name,  address, 
and  telephone  number  appear  below. 
The  supporting  documents  consist  of  the 
request  for  clearance  (SF  83),  supporting 
statement,  instructions,  transmittal 
letters,  and  other  documents  that  are 
submitted  to  OMB  for  review. 
FOR  FURTHER  INFORMATKM  CONTACT 
Federal  Reserve  Board  Clearance 
Officer — William  R.  Jones — Financial 
Reports  Section,  Division  of  Research 
and  Statistics,  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington.  D.C.  20551,  (202-452- 
2983) 
OMB  Reviewer — ^Richard  Sheppard — 
Office  of  Information  and  R^ulatory 
Affairs.  Office  of  Management  and 
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Budget.  New  Executive  Office 
Building,  Room  3206,  Washington. 
D.a  20503,  (202-395-6880) 

New  Form  Under  Review 

1.  Weekly  Report  of  Overnight 

Eurodollars  for  Selected  Money 

Market  Mutual  Funda 
FR2051d 
Weekly 
Money  maricet  mutual  funds  that  hsTe 

$25  million  or  more  in  overnight 

Eurodollar  deposits 
SIC:  672 

Small  businesses  are  not  involved 
General  Government:  572  responses;  97 

hours;  $500  Federal  cost;  $1,459  public 

cost;  1  form;  not  applicable  under  sec. 

3504(h] 

This  report  collects  information  on 
overnight  Eurodollar  deposits  held  by 
money  market  mutual  funds  at  foreign 
branches  of  U.S.  depository  institutions. 
These  data  are  used  by  the  Federal 
Reserve  to  make  adjustments  in 
components  of  the  monetary  aggregates 
(M2  and  M3)  to  prevent  double  counting 
of  these  deposits  in  the  aggregates. 

Revised  Forms  Under  Review 

1.  Survey  of  Terms  of  Bank  Lending 
(STBL)  to  Business;  STBL  to  Farmers; 
Prime  Rate  Supplement 

FR  2028A.  FR  2028B,  FR  2028A-S 
Quarterly 

Sample  of  insured  commercial  banks 
SIC:  602 
Small  business 

General  government:  4,080  responses; 
6.507  hours;  $88,314  Federal  cost; 
$97,606  public  cost;  3  forms;  not 
applicable  under  sec.  3504(h) 
The  FR  2028A  and  FR  2028B  reports 
collect  information  on  interest  rates  and 
selected  nonprice  terms  of  lending  on 
individual  loans  to  business  and  farmers 
from  a  sample  of  insured  commercial 
banks.  The  FR  2028A-S  report  collecU 
the  banks'  prime  interest  rate  for  each 
day  covered  by  the  2028A  survey. 
Current  analysis  of  the  data  provides  a 
basis  for  monetary  policy  purposes. 

2.  Surrey  of  Debits  To  Demand  and 
Savings  Deposit  Accounts 

FR2573 

Monthly 

Sample  of  commercial  banks  that  are 
members  of  the  Federal  Reserve 
System 

SIC:  e02pt. 

Small  business 

General  government:  3,600  responses: 
1.800  hours:  $68,963  Federal  cost; 
$36,000  public  cost;  1  form;  not 
applicable  under  sec.  3504(h) 
Report  collects  information  on  debits 

to  demand  and  savings  deposit  accounts 

from  a  sample  of  member  banks.  Debits 


information  is  used  in  formulating 
banking  and  credit  policies.  These  data 
are  also  used  in  conjunction  with  other 
data  to  interpret  money-stock 
movements  and  to  determine  the 
turnover  rate  for  various  sectors  of  the 
economy. 

Technical  Reviskn  to  the  Federal 
Register 

It  was  determined  that  the  following 
report  was  not  subject  to  the 
requirements  of  44  U.S.C.  Chapter  35 
3507  because  the  respondent  panel  size 
was  less  than  ten,  therefore  exempting 
the  report  from  OMB  approval. 

Agreement  of  Foreign  Nonmember  Bank 
in  Connection  With  Extension  of 
Credit  to  Broker-Dealers 

FRT-2 

As  per  amendment  to  section  6(h)  of 
Regulation  T 

(12  CFR  220.6(h)),  May  12, 1982. 

Board  of  Governors  of  the  Federal  Reserve 
System,  May  18. 1982. 
Dolores  S.  Snith. 
Assistant  Secretary  of  Board. 
|FR  Doc  as-14Ul  FUed  >-a4-aK  Sitf  aaj 

nuMQ  CODE  sno-st-M 


Acquisition  of  Bank  Share*  by  Banlc 
Hoi<fing  Company 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3(a)(3)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842(a)(3))  to 
acquire  voting  shares  or  assets  of  a 
bank.  The  factors  that  are  considered  in 
acting  on  the  application  are  set  forth  in 
section  3(c)  of  the  Act  (12  U.S.C. 
1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  the  application.  With  respect  to  the 
application,  Interested  persons  may 
express  their  views  in  writing  to  the 
address  indicated.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing. 

A.  Secretary,  Board  of  Governors  of 
tlie  Federal  Reserve  System. 
Washington.  D.C.  20551: 

1.  Guaranty,  Inc.,  Beloit,  Kansas;  to 
acquire  24.8  percent  of  the  voting  shares 
or  asaets  of  Delphos  Ina.  Delphos, 
Kansas.  Comments  on  this  application 
must  be  received  not  later  than  June  IB, 
1982. 


Board  of  Governors  of  the  Federal  Reserve 
System.  May  19.  ISBZ. 
Dolores  S.  Soritk. 
Assistant  Secretary  of  the  Board. 

(FR  Doc  K-t41»1  FUed  S-Z4-ae:  a^4S  ami 
atLLMQ  COOC  MIV-Ot-M 


Formation  of  Bank  HokMr>g  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3(a)(1)  of  the  Bank 
Holding  Company  Act  (12  U.S.C 
1842(a)(l])  to  become  bank  holding 
companies  by  acquiring  voting  shares 
and/or  assets  of  a  bank.  The  factors  that 
are  considered  in  acting  on  the 
applications  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors,  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  With  respect  to 
each  application,  interested  persons 
may  express  their  views  in  writing  to  the 
address  indicated  for  that  application. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  emd  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Robert  E.  Heck,  Vice  President).  104 
Marietta  Street,  NW.,  Atlanta.  Georgia 
30303: 

1.  West  Baton  Rouge  Bancshares,  Inc., 
Port  Allen,  Louisiana;  to  become  a  bank 
holding  company  by  acquiring  80 
percent  of  the  voting  shares  of  Bank  of 
West  Baton  Rouge.  Port  Allen. 
Louisiana.  Comments  on  this  application 
must  be  received  not  later  than  June  18, 
1982. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Lester  G.  Gable,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  American  Bancorporation  of 
Danube,  Inc.,  Edison.  Minnesota;  to 
become  a  bank  holding  company  by 
acquiring  an  additional  76  percent  of  the 
voting  shares  of  American  State  Bank  of 
Danube,  Danube.  Minnesota.  Applicant 
currently  owns  24  percent  of  the  bank 
shares.  Comments  on  this  application 
must  be  received  not  later  than  June  18, 
1962. 

2.  Headwaters  Bancorp.,  Inc.,  Land 
O'Lakes,  Wisconsin;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Headwater*  State  Bank.  Land  O'Lakes, 
Wiscoosia.  Comments  on  this 
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appbcation  must  be  received  not  later 
than  |une  18. 1962. 

Board  of  Governors  of  the  Federal  Reserve 
System.  May  19, 1982. 
Dolare*  S.  Smitli. 

Assistant  Secretary  of  the  Board. 

|FR  D6c  ll»-1415S  Piled  5-24-82;  8:46  aa) 
eajJNQ  COOEMW-01-M 

Natkma*  City  Corp.;  Acquisition  of 

Bank  I 

National  City  Corporation,  Cleveland. 
Ohio,  has  apphed  for  the  Board's 
approval  under  section  3(a)(5)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1842(a)(5)  to  merge  with  Ohio  Citizens 
Bancorp,  Inc.,  Toledo,  Ohio.  The  factors 
that  are  considered  in  acting  on  the 
application  are  set  forth  in  section  3(c) 
of  the  Act  (12  U.S.C.  1842(c)). 

National  City  Corporation.  Cleveland. 
Ohio,  is  also  engaged  in  the  following 
nonbank  activities:  underwriting  credit 
life,  accident  and  health  insurance; 
performing  functions  that  may  be 
perfonaed  by  a  trust  company;  engaging 
in  floor  plan  financing  of  new  and  used 
car  dealers;  making  loans  such  as  would 
be  made  by  a  finance  company.  In 
addition  to  the  factors  considered  under 
section  3  of  the  Act  (banking  factors), 
the  Board  will  consider  the  proposal  in    . 
the  li^t  of  the  company's  nonbanking 
activities  and  the  provisions  and 
prohibitions  in  section  4  of  the  Act  (12 
.  U.S.C.  1843). 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Cleveland 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Reserve  Bank,  to  be 
received  not  later  than  June  18, 1962. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summeirizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Covemon  of  the  Federal  Reserve 
System.  May  19, 1982. 
Doiorae  S.  Saritk. 

AssJatant  Secretary  of  the  Board. 

(Pit  Ddc.  8B-I41M  nM  S-24-6C:  S;46  am) 
BHXMQCOOC  tt1».»l-M 


FEDERAL  TRADE  COMMISSION 

Equal  Access  to  Justice  Act; 
Infofmation  Collection  Requirement 

AQENCY:  Federal  Trade  Commisaioo. 
ACnmc  Appbcation  to  OMB  under  the 
Papacvfork  Reducdoa  Act  (44  U,&C 


3501  et  seq.)  for  clearance  of  the 
Commission's  Rules  Implementing  the 
Equal  Access  to  Justice  Act 

summary:  Under  the  Equal  Access  to 
lustice  Act  small  businesses  and 
individuals  may  apply  for 
reimbursement  of  attorneys  fees  and 
costs  incurred  during  adjudicative 
proceedings  before  the  Commission.  The 
Commission's  Rules  implementing  the 
Equal  Access  to  Justice  Act  (46  FR 
48910,  Oct  5, 1981)  contain  a  paperwork 
requirement  in  the  form  of  the 
application  for  beneGts.  Although  no 
form  is  required,  the  applicant  must 
submit  financial  information  from  which 
eligibility  for,  and  the  amount  of. 
benefits  is  determined.  The  Commission 
is  now  seeking  OMB  clearance  for  the 
information  collection  requirement  of 
the  rules. 

DATES:  Comments  on  the  application 
must  be  submitted  on  or  before  June  24. 
1962. 

ADDRESS:  Send  comments  to  Ms.  Nell 
Minow,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  3228. 
Washington.  D.C  20503.  Copies  of  this 
application  may  be  obtained  from: 
Public  Reference  Branch,  Room  130, 
Federal  Trade  Commission. 
Washington,  D.C  2O680. 
FOR  FURTHER  MFORMATKM  CONTACT 
Carl  D.  Hevener,  OMB  Liaison  Officer, 
Federal  Trade  Commission. 
Washington.  D.C.  20580,  (202)  523-3373. 
Carol  M.  ThoBas, 
Secretary. 

BIUJNG  CODE  CrSO^Ot-ll 


(Docket  No.  82^-0144] 

Cook  Paint  &  Varnish  Co.;  FRing  of 
Food  Additive  Petition 

AOENCV:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Cook  Paint  &  Varnish  Co.  has  filed 
a  petition  proposing  that  the  food 
additive  regvilations  be  amended  to 
provide  for  the  safe  use  of  triglycidyl 
isocyanurate  as  a  component  of  coatings 
for  storage  tanks  containing  dry  food. 
FOR  FURTHER  INPORMATION  CONTACT 
John  L  i-Iernnan.  Bureau  of  Foods  (HFF- 
334),  Food  and  Drug  Administration.  200 
C  St.,  SW..  Washington.  D.C.  20204;  202- 

472-5eea 

SUPPLBMCNTARV  MFORMATION:  Under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (sec  409(bK5),  72  Stat.  1786  (21 


U.S.C.  348(bK5))),  notice  is  given  that  a 
petition  (FAP 1B3S80)  has  been  filed  by 
Cook  Paint  &  Varnish  Co..  P.O.  Box  380, 
Kansas  City,  MO  64141.  proposing  to 
amend  §  177.2420  Polyester  resins, 
cross-Jinked  [Zi  CFR  177.2420)  to 
provide  for  the  safe  use  of  triglycidyl 
isocyanurate  (CAS  Reg.  No.  2451-62-0) 
as  a  component  of  coatings  for  storage 
tanks  containing  dry  foods. 

The  potential  environmental  impact  of 
this  action  is  being  reviewed.  If  the 
agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c)  (proposed  December  11. 
1979:  44  FR  71742). 

Dated'  May  18. 1982. 
Saafocd  A.  MBar, 
Director.  Bureau  ofPoodt. 

(Fit  Doc.  K-141«i  PHad  S-M-Mt  aB«  a^ 
WLUNG  COOe  4W  SI  ■ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  S2N-00S8;  DES1 11300] 

Combination  Drugs  Containing 
Cttiorzoxazone  and  Acetaminophen; 
Opportunity  for  Hearing  on  Prclposal 
To  WWtdraw  Approval  of  New  Drug 

Application 

AGENCY:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  This  notice  reclassifies 
combination  drug  products  containing 
chlorzoxazone  and  acetaminophen  to 
lacking  substantial  evidence  of 
effectiveness,  proposes  to  withdraw 
approval  of  the  new  drug  appHcation. 
and  offers  an  opportunity  for  a  hearing 
on  the  proposal. 

DATE:  Hearing  requests  due  on  or  before 
June  24, 1962. 

ADDRESSES:  Communications  in 
response  to  this  notice  should  be 
identified  with  the  reference  number 
DESI 11300  and  the  Docket  number 
appearing  in  the  heading  of  this  notice, 
and  addressed  to  the  appropriate  office 
named  below. 

Requests  for  Hearing:  Dockets 
Management  Branch.  (HFA-306),  Rm. 
4-65,  Food  and  Drug  Administratioa. 
5600  Pisbers  Lane,  Rockville,  MD 
20B57. 
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Requests  for  opinion  of  the  applicability 
of  this  notice  to  a  speciflc  product 
Division  of  Drug  Labeling  Compliance 
[HFD-310),  Bureau  of  Drugs.  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Herbert  Gerstenzang.  Bureau  of  Drugs 
(HFD-32).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-3650. 
SUPPLEMENTARY  INFORMATION:  In  a 
notice  (DESI 11300)  published  in  the 
Federal  Register  of  September  11, 1969 
(34  FR 14299),  the  Food  and  Drug 
Administration  (FDA)  announced  its 
conclusion  that  the  following  drug 
products  are  possibly  effective  for  their 
labeled  indications. 

NDA  11-529;  Parafon  Tablets 
containing  chlorzoxazone- 125  milligrams 
(mg)  and  acetaminophen  300  mg; 
previously  marketed  by  McNeil 
Pharmaceutical,  Spring  House,  PA*19477; 
and 

Parafon  Forte  Tablets  containing 
chlorzoxazone  250  mg  and 
acetaminophen  300  mg;  McNeil 
Pharmaceutical. 

Other  drugs  named  in  the  September 
11, 1969  notice  are  not  affected  by  this 
notice. 

In  a  followup  notice  published  in  the 
Federal  Register  of  August  14, 1974  (39 
FR  29210),  FDA  reevaluated  the  drug 
products  as  less-flian-effective 
(probably  effective)  as  an  adjunct  to  rest 
and  physical  therapy  for  the  relief  of 
discomfort  associated  with  acute, 
painful  musculo-skeletal  conditions.  The 
notice  stated  that  the  mode  of  action  of 
chlorzoxazone  has  not  been  clearly 
identified,  but  may  be  related  to  its 
sedative  properties  and  that  it  does  not 
directly  relax  tense  skeletal  muscles  in 
humans.  Although  the  chlorzoxazone 
component  was  considered  effective,  the 
combination  products  were  regarded  as 
only  probably  effective  in  the  absence  of 
adequate  and  well-controlled  studies 
showing  that  they  fulfill  the 
requirements  of  the  combination  drug 
policy  (21  CFR  300.50). 

Responding  to  the  August  14, 1974 
notice,  McNeil  submitted  the  following 
for  Parafon  Forte;  (1)  A  14-investigator 
multi-clinic  study,  (2)  a  four-investigator 
multi-clinic  study,  (3)  an  eight- 
investigator  multi-clinic  study,  (4)  five 
additional  studies  comparing  Parafon 
FVte  with  other  drugs,  and  (5)  five 
additional  studies  comparing  Parafon 
Forte  with  its  components,  "Hiese  are 
discussed  below. 

Under  21  CFR  300.50,  in  order  to  show 
the  contribution  of  each  ingredient  to 
the  combination.  Parafon  Forte  should 
be  superior  to  chlorzoxazone  and  not 


worse  than  acetaminophen  alone  for  the 
relief  of  pain;  and  it  should  be  superior 
to  acetaminophen  and  not  worse  than 
chlorzoxazone  for  the  relief  of  spasm. 
1.  Fourteen-investigator,  multi-clinic 
study.  This  study  involving  14 
investigators  was  intended  to  compare 
Parafon  Forte,  Paraflex  (chlorzoxazone), 
and  placebo  for  adjunctive  treatment  of 
lower  back  pain  related  to  spasm.  The 
treatment  period  was  to  be  5  to  10  days. 
Concomitant  physical  therapy  was 
allowed.  Patients'  records  were  to  be 
forwarded  to  the  sponsor  at  the 
midpoint  and  at  the  end  of  the 
investigator's  study.  Physician  blinding 
was  to  be  carried  out  by  having  a 
disinterested  third  party  remove 
identifying  labels  from  each  bottle  and 
seal  the  labels  in  an  envelope. 

Two  interim  pooled  analyses  were 
made  by  McNeil.  The  first  utilized  only 
four  investigators;  the  second  utilized  all 
14  investigators.  In  the  second  analysis 
the  results  of  the  comparison  of  Parafon 
Forte  and  Paraflex  are  generally 
negative,  with  statisticaUy  significant 
results  for  only  1  of  15  comparisons — the 
day  4  global  evaluation.  After  the  study 
was  complete  a  pooled  analysis  of  four 
investigators  was  made  by  McNeil.  This 
analysis  was  reanalysed  by  McNeil 
after  FDA  disqualified  one  of  the  four 
investigators.  (See  21  CFR  312.1(c)). 
Thus,  the  results  of  only  three  out  of  13 
investigators  were  evaluated.  The 
analysis  measured  response  to 
medication  for  spasm  and  for  pain, 
reduction  in  severity  of  combined 
symptoms  and  global  evaluation  for 
Parafon  Forte  and  Paraflex  at  days  2, 4, 
and  the  final  day.  According  to  the 
sponsor,  statistically  significant  results 
favored  Parafon  Forte  over  Paraflex  for 
pain  rehef  at  day  2  (p=0.02)  and  the 
final  day  (p=0.05),  for  spasm  relief  at 
day  4  (p=0.02)  and  the  final  day 
(p=0.01),  for  combined  symptoms  at  day 
4  (p=0.01),  and  for  global  evaluation  at 
days  2. 4,  and  the  final  day  (p<  0.001). 

However,  the  statistical  analysis  that 
favors  Parafon  Forte  over  Paraflex  is 
based  on  selection  of  some  data  and 
rejection  of  other  data  after  the  studies 
were  completed,  not  in  accordance  with 
any  prior  plan.  21  CFR 
314.111(a)(5)(ii)(o)(5).  Given  that  the 
outcome  of  any  analysis  was  known  to 
the  analyst  who  carried  it  out,  it  is 
essential  that  the  sponsor  show  how 
bias  on  the  part  of  the  analyst  was 
avoided.  Moreover,  there  must  be  very 
powerful  reasons  for  dropping  any 
investigator,  after  the  fact,  from  a  multi- 
center  investigation. 

There  is  also  reason  for  concern  that 
there  was  analyst  and  investigator  bias 
prior  to  completion  of  the  study.  As  was 
required  by  the  protocol,  at  the  midpoint 


of  the  Miller  study,  which  was  planned 
to  consist  of  60  patients,  the  records  of 
the  30  patients  then  in  the  group  were 
evaluated  by  the  sponsor  and  found  to 
show  that  Paraflex  was  superior  to 
Parafon  Forte  in  global  evaluation  at  all 
three  time  points.  This  study  was 
terminated  early,  after  a  total  of  41 
patients  had  been  treated,  and  the  data 
from  the  study  not  only  were  never  used 
in  the  sponsor's  analysis,  but  were  never 
even  descriptively  summarized.  In 
contrast,  investigator  Walker,  who 
showed  Parafon  Forte  superior  to 
Paraflex  at  the  time  of  interim  analysis, 
extended  an  already  completed  30- 
patient  study  and  finished  with  61 
patients  in  his  investigation.  The 
sponsor  must  explain  how  such 
apparently  disparage  treatment  of  the 
investigators  does  not  introduce  bias 
with  the  outcome.  In  the  absence  of  such 
explanation,  results  bxixa  this  multi- 
clinic  study,  no  matter  how  pooled, 
caimot  be  considered  acceptable. 

The  sponsor  stated  that  the  subgroup 
of  three  investigators  for  the  final 
analysis  was  selected  because  each 
investigator  had  a  sufficient  number  of 
patients  to  allow  for  individual  analysis. 
In  fact  however,  this  is  not  a  sufficient 
explanation,  as  several  other 
investigators,  such  as  Chambers,  Cullen. 
and  Gingrich  had  nearly  as  many. 
Moreover,  the  study  was  planned  as  a 
multi-center  trial  with  different  numbers 
of  patients  per  investigator  and  the 
expected  numbers  were  in  general 
nearly  achieved.  To  drop  the  lower 
number  centers  belatedly  is  unjustified, 
again,  with  the  data  in  hand  the 
methods  used  to  avoid  bias  in  such 
selection  must  be  specified.  21  CFR 
314.111(a)(5)(ii)(o)(5). 

Two  of  the  investigators  included  in 
these  analyses  present  unexplained 
contradictions  in  reported  status  and 
deviations  fivm  the  original  study  plans. 
Carlson  was  reported  to  have  finished 
his  study  with  a  sample  size  of  20  at  the 
time  of  the  interim  analysis.  In  the  fined 
analysis  Carlson  reported  results  for  51 
patients,  thus  presenting  31 
unanticipated  patient  records.  As  noted 
earlier.  Walker,  who  saw  28  patients 
before  the  interim  analysis,  with  an 
anticipated  sample  size  of  30,  extended 
his  study  and  finished  with  a  total  of  61 
patients.  In  both  cases,  the 
circumstances  that  led  to  extensions  of 
some  investigators  after  an  interim 
analysis  requires  explanation.  The 
analysis  of  the  subset  of  investigators 
provides  further  reasons  for  concern 
about  the  introduction  of  analyst  bias. 

In  the  final  analysis,  since  the 
protocol  specified  a  treatment  period  of 
5  to  10  days,  the  sponsor  excluded  22 
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patient*  who  terminated  treatment  after 
4  days,  lliis  aeems  to  be  an  extreme 
measure  for  correction  of  this  protocol 
violation,  a*  the  data  were  analyzed  for 
days  2. 4,  and  the  final  day.  Termination 
after  day  4  cannot  influence  the  day  2  or 
day  4  response.  In  fact  the  decision  to 
terminate  may  be  a  function  of  day  4 
response,  which  should  not  be  ignored 
even  when  it  is  the  last  observation. 
Twenty  one  of  the  22  patients  excluded 
were  investigator  Carlson's  patients. 
Noting  again  that  the  exclusions  were 
made  only  after  the  data  had  been 
analyzed  and  reanalyzed,  it  must  be 
recognized  diat  when  the  three 
investigators,  Vernon,  Walker,  and 
Carlson,  were  evaluated  separately, 
Carlson  was  the  only  investigator  with 
no  statistically  significant  differences  in 
pairwise  comparisons  of  Parafon  Forte 
and  Paraflex.  The  above  exclusion 
eliminates  more  than  one-third  of 
Carlson's  patients  from  the  pooled 
analysis,  diminishing  Carlson's 
contribution  to  the  pooled  results. 

2.  Four-investigator,  multi-clinic 
study.  This  study  involved  four 
investigators  in  a  comparison  of  Parafon 
Forte,  Paraflex.  and  acetaminophen  for 
treatment  of  pain  and/ or  spasm  of  the 
lower  back.  The  treatment  period  was  to 
be  5  to  7  days.  Concomitant  physical 
therapy  was  not  allowed.  The  Paraflex 
tablets  used  contained  375  mg  of 
chloizoxazone  instead  of  250  mg  as  in 
the  Tirst  study.  The  rest  of  the 
procedures  were  the  same  as  in  the  first 
study. 

Four  analyses  of  the  data  were 
submitted  to  FDA.  The  first  was  ■ 
combined  analysis  from  three  • 

investigators,  one  of  whom  FDA  later 
disqualified.  (See  21  CFR  312.1{c]).  The 
second  consisted  of  sepeirate  analyses  of 
the  four  investigators,  and  the  third  was 
an  analysis  of  the  data  from  two 
investigators,  including  the  one  later 
disqualified.  The  last  was  a  pooling  of 
the  data  from  the  three  remaining 
investigators,  Vernon.  Walker,  and 
Cullen.  This  analysis  measuring 
response  to  medication  was  evaluated 
in  terms  of  pain,  spasm,  combined 
syniptoms,  and  global  evaluation  on 
days  2,  4,  and  the  final  day.  One-sided 
p-values  favoring  Parafon  Forte  were 
reported  for  pain  at  day  4  (p=0.03), 
combined  symptoms  at  days  2  and  4 
(both  p =0.02).  and  global  evaluation  at 
days  2  and  4  (p  =  0.01  and  0.05 
respectively).  As  with  the  previous 
study,  none  of  the  sponsor's  statistical 
results  favoring  Parafon  Forte  over 
Paraflex  can  be  accepted  as  a  basis  for 
concluding  that  this  study  demonstrates 
the  oontribution  of  acetaminophen  to  die 
combination  of  chlortoxazone  and 


acetaminophen.  A  number  of  points 
concerning  study  design,  study 
implementation,  and  data  handling 
make  the  results  exploratory  and 
conjecturtd  rather  than  confirmatory 
and  conclusive. 

In  the  fourth  analysis,  only  43  of  the 
66  patients  who  participated  in  the 
Walker  study  were  included,  making  the 
fourth  analysis  an  interim  analysis 
performed  almost  10  years  afier  the 
study  was  completed.  The  reason  for 
such  an  incomplete  analysis  requires 
explanation,  particulary  with  respect  to 
showing  how  analysis  bias  was  avoided 
in  selecting  which  patients  would  be 
included  Equally  important  proper 
analysis  of  the  data  submitted  shows 
that  results  to  do  not  favor  Parafon 
Forie.  In  the  sponsor  analysis  the  only 
analysis  adjusted  for  initial  spasm 
severity  was  the  analysis  of  the  effects 
of  treatment  on  spasm  severity.  FDA  has 
reanalyzed  the  data,  including  all  of 
Walker's  patients.  The  analysis 
indicates  that  initial  spasm  severity  was 
•  determining  feature  for  both  pain  relief 
and  global  evaluation.  When  the 
analysis  is  adjusted  for  both  the  initial 
pain  and  spasm  severities,  there  is  no 
statistically  significant  difference 
between  Parafon  Forte  and  Paraflex  in 
any  of  the  efficacy  variables.  In 
addition,  the  FDA  analysis  indicates 
that  there  were  significant  treatment  by 
investigator  interactions  in  most  of  the 
variables  analyzed.  Hius,  results  of  the 
three  investigators  should  be  analyzed 
separately,  as  was  done  in  the  sponsor's 
second  and  third  analyses. 

As  in  the  first  study,  since  a  third 
party  removed  and  stored  the 
identifying  labels  from  each  bottle  of 
medication  used,  an  opportunity  existed 
for  physician  unblinding  which  could 
not  be  effectively  monitored  or 
controlled. 

Because  the  first  analysis  includes  an 
investigator  who  was  disqualified  by 
FDA.  it  cannot  be  used  to  support  the 
sponsor's  claim. 

In  the  second  and  third  analyses  only 
Vernon  and  the  disqualified  investigator 
are  reported  to  have  provided  results 
showing  that  Parafon  Forte  was  superior 
to  Paraflex.  Vernon,  however,  was 
unable  to  replicate  these  results  In  the  8- 
investigator  study  discussed  below, 
which  used  a  smaller  Paraflex  dose  and 
a  larger  number  of  patients.  Since  he, 
could  not  replicate  the  results  of  his 
study  despite  changes  in  design  which 
shoidd  have  made  a  result  favoring 
Parafon  Porte  more  probable,  the 
present  study  presents  no  basis  for  a 
conclusion  that  Parafon  Forte  is  superior 
to  Paraflex. 


3.  Eight-investigator,  multi-clinic 
study.  In  diis  comparison  of  Parafon 
Forte,  Paraflex,  acetaminophen,  and 
placebo  for  treatment  of  pain  and/ or 
spasm  of  the  lower  back,  ei^t 
investigators  were  involved,  two.  of 
whom  were  later  disqualified  by  FDA. 
(See  21  CFR  312.1(c].)  The  study  was 
double-blind  radomized  of  parallel 
design,  and  all  investigators  used  similar 
protocols.  It  was  designed  to  meet  the 
requirements  of  the  combination  drug 
poUcy  (21  CFR  300.50)  by  demonstrating 
that  each  component  of  Parafon  Forte 
contributes  to  the  overall  therapeutic 
effect  claimed  for  the  drug.  The 
treatment  period  was  to  be  no  more  than 
7  days.  Concomitant  physical  therapy 
was  not  allowed  Patients'  records  were 
to  be  forwarded  to  the  sponsor  at  the 
midpoint  and  at  the  end  of  the  study. 
Physician  blinding  was  carried  out  by 
using  tear-off  sealed  labels  on  each 
bottle.  Four  of  the  investigators,  three  of 
whom  had  participated  in  the  previous 
two  studies  and  one  of  whom  had  just 
completed  another  study  on  Parafon 
Forte,  were  to  enter  100  patients  each. 
The  other  four  investigators,  who  were 
not  involved  in  any  previous  Parafon 
Forte  studies,  were  to  enter  20  to  40 
patients  each.  The  specific  objectives  of 
the  study  were  to  determine  the  time 
required  for  relief  of  pain,  stiffness,  and 
limitation  of  motion  associated  with 
injury,  provide  comparative  data  on  side 
effects,  and  determine  the  time  required 
for  patients  to  recover  from  injury  and 
resume  pre-injury  activity  levels. 
Subjects  used  in  the  studies  were 
outpatients  16  years  and  older  with 
symptoms  of  moderate  to  severe  pain 
and/or  spasm  and  limitation  of  motion 
associated  with  the  lower  back.  These 
patients  did  not  receive  other  adjunctive 
treatment  during  the  study  or  other 
related  medications  within  48  hours 
bsfore  admission  to  the  study.  They  did 
not  have  any  other  ailments  that  mi^t 
have  had  an  interiering  effect  and  were 
not  sensitive  to  any  of  the  medications 
used  in  the  studies.  Patients  were 
randomly  assigned  to  one  of  the  four 
study  treatments  and  received  two 
capsules  four  times  a  day,  after  meals 
and  at  bedtime.  Dosage  was  not  titrated 
to  individual  patient  needs  during  the 
study. 

Severity  of  symptoms  was  recorded  at 
the  beginning  of  the  study,  at  foUowup 
office  visits  on  days  2  and  4,  and  at  the 
end  of  the  study.  The  symptoms 
recorded  were  pain,  spasm,  tenderness 
over  area  of  spasm,  limitation  of  motion, 
and  limitation  of  routine  activities. 
These  symptoms  were  evaluated  as 
followK  (1)  Mosde  spasm  and  local  pain 
and  tenderness  by  palpation,  rated  on  a 
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scale  of  1  to  5  (absent  to  severe);  (2) 
limitation  of  motion,  measured  by 
goniometry  and  rated  as  above:  and  (3) 
limitations  of  activities,  by  historical 
infonnation,  direct  observation,  or  both. 
The  patient  report  forms  provided  for 
recording  side  ejects  and  for  rating 
overall  effects  for  each  evaluation 
period  (global  impression). 

Four  pooled  analyses  of  data  were 
submitted.  The  first  analysis  was  of  all 
eight  investigators,  the  second  was  done 
on  seven  investigators  after  one  of  the 
investigators  was  disqualified  by  FDA, 
the  third  analysis  was  done  on  the 
remaining  six  after  another  investigator 
was  disqualified.  This  third  analyses 
was  evaluated  by  FDA  and  the  sponsor 
then  submitted  the  fourth  analysis, 
consisting  of  the  pooled  results  of  three 
of  the  investigators  (Cullen,  Vernon,  and 
Allen),  with  the  pooled  results  of  three 
investigators  from  the  first  study 
(Vernon,  Walker,  and  Cullen).  The 
results  of  the  fourth  analysis  using  one- 
tailed  tests  found  Parafon  Forte  superior 
to  Paraflex  for  pain  relief  at  day  2 
(p=0.02)  and  the  final  day  (p=0.05)  and 
for  spasm  relief  at  day  4  (p= 0.004)  and 
the  final  day  (p= 0.04). 

The  results  of  the  first  two  analyses 
cannot  be  used  to  reach  any  conclusion 
because  two  of  the  investigators  were 
disqualified  by  FDA  as  participants  in 
clinical  trials.  The  third  analysis  does 
not  demonstrate  that  acetaminophen 
contributes  to  the  effect  in  the 
combination  product  Parafon  Forte. 
(See  below.) 

The  sponsor's  fourth  analysis  is 
uninterpretabie  and  cannot  be  used  as  a 
basis  for  demons^ating  evidence  of 
effectiveness.  21  CFR  314- 
lll(a)(5)(ii)(o)(5).  The  sponsor  has 
pooled  ihe  results  of  3  investigators  bom 
the  Fourteen  Investigator  Multi-Center 
study,  previously  discussed,  with  3 
investigators  selected  from  the  6 
investigators  of  this  study  who  are 
eligible  to  be  included  in  the  analysis. 
When  analyses  are  carried  out  that 
exclude  a  large  fraction  of  the  available 
data,  it  is  especially  critical  for  a 
sponsor  to  explain  how  analyst  bias 
was  avoided.  21  CFR 
314.111(a)(5)(ii)(o)(5).  because  it  is 
possible  to  select  data  that  will  prove 
the  desired  point.  Because  in  any  series 
of  studies,  or  in  two  multiclinic  studies 
some  clinics  will  favor  one  treatment 
over  another  simply  as  a  matter  of 
chance,  selection  of  a  few  clinics  out  of 
many  could  readily  produce  a  favorable 
result  even  if  the  test  compound  were 
inert. 

The  d-investigafor  analysis  (the  firm's 
third  analysis)  reported  no  advantage  of 
Parafon  Forte  over  Paraflex  for  pain 
relief.  Thus  there  is  no  evidence  at  all 


that  acetamhiophen  provides  its 
anticipated  benefit;  i.e..  it  does  not  do 
what  it  was  added  to  do.  It  is  claimed, 
however,  that  Parafon  Forte  was 
superior  to  Paraflex  for  relief  of  spasm 
on  "the  last  day  after  4"  and  the  final 
day.  It  is  of  note  in  this  context,  that 
acetaminophen  alone  was  not  superior 
to  placebo  for  relief  of  spasm,  a  finding 
not  consistent  with  the  reported  effect  of 
acetaminophen  on  spasm  when  in 
combination  with  chlorzoxazone.  While 
it  might  be  plausible  to  think 
acetaminophen  could  relieve  spasm 
indirectly  by  relieving  pain, 
acetaminophen  did  not,  alone  or  added 
to  Paraflex,  show  an  effect  on  pain  in 
this  study.  The  reported  effect  on  spasm, 
while  not  what  would  be  expected, 
could  nonetheless  be  important  if  it 
were  a  reproducible  finding.  At  the 
outset  it  should  be  noted  that  the  "last 
day  after  day  4  group"  and  the  "final 
day"  group  are  essentially  the  same,  as 
90  percent  of  the  patients  had  their  last 
observation  after  day  4.  There  is  thus  in 
reahty  only  a  single  time  point,  not  two, 
at  which  the  reported  result  is 
statistically  significant.  In  addition,  the 
results  obtained  by  different 
investigators  were  quite  inconsistent. 
Two  of  the  investigators,  Johnson  and 
Lekawa  found  placebo  to  be  the  best 
treatment  for  spasm.  A  third  (Klegg), 
found  placebo  better  than  either  single 
drug.  Of  the  3  investigators  who  found 
Parafon  Forte  and  Paraflex  effective, 
one  (Vernon)  found  no  difference  at  all 
between  them. 

For  the  single  time  period,  and  for  all 
investigators  pooled.  Parafon  Forte  was 
superior  to  Paraflex  in  relief  of  spasm. 
This  finding  has  not  been  replicated 
and,  as  observed  above,  it  is  not 
consistent  with  the  rationale  for  adding 
acetaminophen  to  the  combination. 
Moreover,  two  clinics  that  found 
placebo  superior  to  the  combination 
provided  a  substantial  portion  of  the 
data  showing  the  combination  superior 
to  Paraflex;  there  is  great  doubt  as  to 
whether  6  clinics  with  such  disparate 
results  can  be  pooled. 

In  summary,  the  three  multi-clinic 
studies  described  above  provide  no 
evidence  that  there  is  greater  pain  relief 
when  acetaminophen  is  part  of  the 
treatment.  Each  succeeding  study  was 
designed  to  improve  the  chance  of 
detecting  a  difference  between  Parafon 
Forte  and  Paraflex.  The  first  study 
utilized  concomitant  physical  therapy. 
The  second  study  did  not  allow 
concomitant  therapy,  though  it  did 
increase  the  dose  of  Paraflex.  The  third 
study  involved  increased  sample  sizes,  a 
return  to  the  original  Paraflex  dose, 
continued  proscribing  of  concomitant 
therapy,  and  the  participation  of  four 


experienced  investigators.  Despite  the 
progression  in  study  designs,  the  later 
studies  did  not  replicate  the  few 
favorable  results  of  early  studies  and 
produced  inconsistent  and  inconclusive 
results. 

To  reach  the  most  favorable  analyses 
of  these  three  studies,  the  sponsor  did 
not  use  the  results  of  all  investigators 
but  chose  particular  investigators  out  of 
the  group.  Such  post-facto  selection 
raises  the  possibility  of  analyst  bias  and 
requires  detailed  explanation  of  how 
such  bias  was  avoided.  The  occasional 
favorable  results  must  be  expected 
given  the  multiple  studies  and  multiple 
end-points  within  studies.  There  has 
been  no  attempt  to  correct  the  statistical 
analyses  for  multiple  comparisons,  a 
critical  correction  when  multiple 
measures  (pain,  spasm  and  multiple  time 
points)  are  analyzed.  21  CFR 
314.111(a)(5)(ii)(o)(5). 

4.  Five  additional  studies  comparing 
Parafon  Forte  with  other  drugs.  These 
were  double-blind,  randomized  studies 
comparing  the  efficacy  of  Parafon  Forte 
with  Robaxisal,  Soma  Compound,  or 
Norgesio— drug  products  used  in  the 
relief  of  acute  musculo-skeletal  pain. 
The  five  studies  used  the  same  protocol 
but  were  analyzed  separately.  "The 
Gready  and  Miller  studies  and  one  by 
Clegg  reported  Parafon  Forte  to  be  more 
effective  than  the  other  muscle  relaxants 
tested,  while  the  Parafon  study  and  the 
second  Clegg  study  showed  no 
significant  difference  between  the  drugs 
tested.  The  studies  cannot,  however, 
demonstrate  the  effectiveness  of 
Parafon  Forte  as  a  fixed  combination 
because  they  do  not  compare  Parafon 
Forte  with  each  of  its  components  and 
thus  cannot  demonstrate  what 
contribution,  if  any,  acetaminophen 
makes  to  the  combination  product,  a 
contribution  required  by  21  CFR  300.5Q. 
The  other  component  in  Parafon  Forte, 
chlorzoxazone,  has  already  been 
classified  as  effective. 

5.  Five  additional  studies  comparing 
Parafon  Forte  with  its  components.  The 
sponsor  also  submitted  information  on 
five  additional  studies  identified  as 
ASMS-1  to  ASMS-n5. 

ASMS-1  study.  This  was  discontinued 
in  1979  due  to  administrative  problems. 
No  conclusions  could  be  derived  as  an 
insufficient  number  of  patients  were 
evaluated. 

ASMS-2  study.  This  was  started  in 
early  1980  and  later  amended.  Only  40 
patients  have  been  enrolled  in  the  study 
and  the  sponsor  has  stated  that  until  an 
adequate  number  of  patients  are 
enrolled  no  further  analysis  of  the  data 
will  be  done. 
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ASMS-3  study.  This  is  a  double-blind, 
multi-clinic  study  comparing  Parafon 
Forte,  Paraflex,  acetaminophen,  and 
placebo  in  patients  who  have  moderate 
to  severe  pain  and  tenderness  and 
spasm  of  acute  origin.  The  protocol 
stated  that  the  duration  of  the  study  is 
not  to  exceed  9  months.  The  protocol 
called  for  27  investigators  and  1,316 
patients:  each  investigator  was  to  have 
48  patients.  12  on  each  of  the  four 
treatments. 

This  study  began  in  June  1980.  After 
11  months  only  21  investigators  and  138 
patients  were  involved  in  the  study.  The 
most  patients  enrolled  by  an 
investigator  is  24  by  Cullen;  the  next 
liighest  number  is  14  by  Herz.  Several — 
Caldwell,  MehUsh,  Dickinson,  and 
Murray — had  as  few  as  two. 
Hammerman  and  Williams  each  had  no 
patients  enrolled. 

Patients  were  randomly  assigned  to 
one  of  the  four  treatment  groups  and 
were  instructed  to  take  a  fixed  dosage 
four  times  a  day  throughout  the  study. 
Patients  were  evaluated  by  the 
investigator  on  day  1  before  taking  the 
medication  and  then  on  the  next  four 
days.  If  the  fifth  day  fell  on  a  weekend, 
that  evaluation  was  to  be  scheduled  on 
the  next  most  convenient  day. 

At  each  visit  the  patient  was 
evaluated  for  the  following  parameter*: 
Degree  of  pain  and  tenderness  upon 
palpation,  degree  of  muscle  spasm  upon 
palpation,  degree  of  limitation  of  motion, 
and  degree  of  interference  with  normal 
daily  activities.  The  severity  of  each  of 
these  parameters  was  to  be  evaluated 
by  the  investigator  on  a  five-point  scale: 
0= absent,  l=mild.  up  to  4= severe.  At 
each  visit  after  baseline,  both  the 
investigator  and  patient  were  to  record 
their  evaluation  of  the  global  therapeutic 
response  using  the  following  scale: 
Marked  response;  moderate  response; 
minimal  response:  no  change;  worse.  At 
each  visit  the  patient  was  to  record  an 
assessment  of  pain  intensity  using  a  10- 
centimeter  linear  pain  scale  (i.e.. 
Analogue  scale).  One  end  of  the  scale  is 
labeled  "no  pain"  and  the  other  end  is 
labeled  "unbearable  pain."  In  addition, 
using  a  questionnaire  suppUed  by  the 
investigator,  each  patient  was  to  record 
their  response  to  the  first  dose,  and  at 
hourly  intervals  thereafter  was  to  record 
evaluation  of  pain  intensity,  pain  relief, 
and  whether  or  not  the  initial  pain  was 
at  least  half  relieved.  The  investigator 
was  to  record  all  adverse  reactions 
which  occurred  during  treatment  There 
were  no  significant  differences  among 
the  four  treatment  groups  in  sex.  race, 
and  age. 

After  a  statistical  analysis  on  the 
submitted  data.  FDA  determined  diat 
the  methods  of  analysis  and  evaluatian 


of  data  were  not  correctly  conducted.  21 
CFR  314.111(a)(5)(ii)(a)(5).  This  study  is 
of  a  sequential  nature  and  at  each 
interim  analysis  the  sponsor  used 
statistical  methods  appropriate  only  for 
the  fixed  sample  case—the  case  where 
the  number  of  investigators  and  patients 
is  fixed  before  the  experiment  is  begun. 
However,  in  this  study  there  is  no 
indication  of  the  total  (fixed)  number  of 
either  patients  or  investigators.  The 
sponsor  has  made  no  attempt  to  adjust 
the  level  of  significance  to  accommodate 
the  sequential  approach  in  performing 
the  interim  analysis.  In  general,  these 
adjustments  entail  having  to 
demonstrate  real  treatment  effects  at 
significance  levels  lower  than  in  the 
fixed  sample  size  case  for  each 
individual  test  in  order  to  maintain  the 
significance  level  at  the  termination  of 
the  study.  The  sponsor  has  not  specified 
how  many  such  interim  looks  at  the  data 
are  planned.  The  sponsor  has  ignored 
the  experimental  design  in  comparing 
treatments,  only  the  data  associated 
with  each  paired  comparison  being  used 
in  performing  the  tests. 

The  results  of  the  study  as  reported  by 
the  sponsor  for  the  cases  evaluated  do 
not  show  the  real  level  of  statistical 
significance  required  to  distinquish 
Parafon  Forte  from  placebo  or 
acetaminophen  from  placebo.  This  study 
appears  to  be  of  an  exploratory  nature 
with  investigators  terminating  the  study, 
low  and  slow  enrollments,  and  a  failure 
to  demonstrate  a  contribution  of  the 
ingredient  acetaminophen  to  the  relief  of 
lower  back  pain. 

ASMS-4  study.  This  was  started  in 
early  1981  and  has  only  24  patients  who 
have  completed  the  study.  The  sponsor 
maintains  that  the  data  will  not  be 
analyzed  until  a  sufficiently  large 
sample  exists. 

ASMSS  study.  This  was  cancelled 
due  to  the  lack  of  a  suitable  model. 

The  study  submitted  thus  fail  to 
provide  substantial  evidence  that 
acetaminophen  makes  a  contribution  to 
the  combination  product  Parafon  Forte. 
Accordingly,  this  combination  product  is 
reclassified  to  lacking  substantial 
evidence  of  effectiveness  for  its  labeled 
indication.  Inasmuch  as  no  data  were 
submitted  for  Parafon  Tablets,  this  drug 
product  is  also  reclassified  to  lacking 
substantial  evidence  of  effectiveness. 

On  the  basis  of  all  of  the  data  and 
information  available  to  him.  the 
Director  of  the  Bureau  of  Drugs  is 
unaware  of  any  adequate  and  well- 
controlled  clinical  investigation, 
conducted  by  experts  qualified  by 
scientific  training  and  experience, 
meeting  the  requirements  of  section  505 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  355)  and  21  CFR  300.50 


and  314.111(a)(5).  that  demonstrates  the 
effectiveness  of  the  drug  products. 

Therefore,  notice  is  given  to  the  holder 
of  the  new  drug  application  and  to  all 
other  interested  persons  that  the 
Director  of  the  Bureau  of  Drugs  proposes 
to  issue  an  order  under  section  505(e)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  355(e))  withdrawing 
approval  of  the  new  drug  application 
and  all  amendments  and  supplements 
thereto  on  the  ground  that  new 
information  before  him  with  respect  to 
the  drug  products,  evaluated  together 
with  the  evidence  available  to  him  when 
the  application  was  approved,  shows 
there  is  a  lack  of  substantial  evidence 
that  the  drug  products  will  have  the 
effect  they  purport  or  are  represented  to 
have  under  the  conditions  of  use 
prescribed,  recommended,  or  suggested 
in  the  labeling. 

In  addition  to  the  holder  of  the  new 
drug  application  named  above,  this 
notice  of  opportimity  for  hearing  applies 
to  all  persons  who  manufacture  or 
distribute  a  drug  product  that  is 
identical,  related,  or  similar  to  a  drug 
product  named  above,  as  defined  in  21 
CFR  310.6.  It  is  the  responsibility  of 
every  drug  manufacturer  or  distributor 
to  review  this  notice  of  opportunity  for 
hearing  to  determine  whether  it  covers 
any  drug  product  that  the  person 
manufactures  or  distributes.  Such 
person  may  request  an  opinion  of  the 
applicabihty  of  this  notice  to  a  specific 
drug  product  by  writing  to  the  Division 
of  Drug  labeling  Compliance  (address 
given  above). 

In  addition  to  the  ground  for  the 
proposed  writhdrawal  of  approval  stated 
above,  this  notice  of  opportunity  for 
hearing  encompasses  all  issues  relating 
to  the  legal  status  of  the  drug  products 
subject  to  it  (including  identical,  related, 
or  similar  drug  products  as  defined  in  21 
CFR  310.6)  e.g..  any  contention  that  any 
such  product  is  not  a  new  drug  because 
it  is  generally  recognized  as  safe  and 
effective  within  the  meaning  of  section 
201(p)  of  the  act  or  because  it  is  exempt 
from  part  or  all  of  the  new  drug 
provisions  of  the  act  under  the 
exemption  for  products  marketed  before 
June  25, 1936.  contained  in  section  201(p) 
of  the  act  or  under  section  107(c)  of  the 
Drug  Amendments  of  1962  or  for  any 
other  reason. 

In  accordance  with  section  505  of  the 
act  (21  U.S.C.  355)  and  the  regulations 
promulgated  under  it  (21  CFR  Parts  310, 
314),  the  applicant  and  all  other  persons 
subject  to  this  notice  under  21  CFR  3iae 
are  hereby  given  an  opportunity  for  a 
hearing  to  show  why  approval  of  die 
new  drug  application  should  not  be 
withdrawn  uid  an  opportunity  to  raise. 


for  administrative  determination,  all 
issues  relating  to  the  legal  status  of  a 
drug  product  named  above  and  of  all 
identical,  related  or  similar  drug 
products. 

An  applicant  or  any  other  person 
subject  to  this  notice  under  21  CFR  310.6 
who  decides  to  seek  a  hearing  shall  file 
(1)  on  or  before  June  24, 1982,  a  written 
notice  of  appearance  and  request  for 
hearing,  and  (2)  on  or  before  July  26, 
198Z  the  data,  information,  and 
analyses  relied  on  to  justify  a  hearing, 
as  specified  in  21  CFR  314.200.  Any 
other  interested  person  may  also  submit 
comments  on  this  notice.  The 
procedures  and  requirements  governing 
this  notice  of  opportunity  for  hearing,  a 
notice  of  appearance  and  request  for 
hearing,  a  submission  of  data, 
information,  and  analyses  to  justify  a 
hearing,  other  comments,  and  a  grant  or 
denial  of  hearing,  are  contained  in  21 
CFR  314.200. 

The  failure  of  the  applicant  or  any 
other  person  subject  to  this  notice  under 
21  CFR  310.6  to  file  timely  written  notice 
of  appearance  and  request  for  hearing 
-as  required  by  21  CFR  314.200 
constitutes  an  election  by  the  person  not 
to  make  use  of  the  opportimity  for  a 
hearing  concerning  the  action  proposed 
with  respect  to  the  product  and 
constitutes  a  waiver  of  any  contentions 
concerning  the  legal  status  of  any  such 
drug  product  Any  such  drug  product 
may  not  thereafter  lawfully  be 
marketed,  and  the  Food  and  Drug 
Administration  will  initiate  appropriate 
regulatory  action  to  remove  such  dnig 
products  from  the  market  Any  new  drug 
product  marketed  without  an  approved 
NDA  is  subject  to  regulatory  action  at 
any  time. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  for  denials,  but 
must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
there  is  no  genuine  and  substantial  issue 
of  fact  which  precludes  the  withdrawal 
of  approval  of  the  application,  or  when  a 
request  for  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(8)  who  requests  the 
hearing,  making  findings  and 
conclusions,  and  denying  a  hearing. 

All  submissions  pursuant  to  this 
notice  shall  be  fUed  in  four  copies.  Such 
submissions  except  for  data  and 
information  prohibited  from  public 
disclosure  under  21  U.S.C.  331(j)  or  18 
U.S.C.  1905.  may  be  seen  in  the  Dockets 


Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

(Federal  Food,  Drug,  and  Cosmetic  Act  (sec. 
505,  52  Stat.  1052-1053,  as  amended  (21  U.S.C. 
355)],  and  under  the  authority  delegated  to 
the  Director  of  the  Bureau  of  Drugs  (21  CFR 
5.82)) 

Dated;  April  30, 1982. 
J.  Richard  CitMit, 

Director,  Bureau  of  Drugs. 

(FR  Doc.  8J-14147  Fifed  S-24-82:  8:45  am| 
BILUNO  CODE  4160-01-M 


[Docket  No.  S2M-009S;  DESI 6514  and 
1193S] 

Drugs  for  Human  Use;  Drug  Efficacy 
Study  Implemantation;  Revocation  of 
Exemption  for  Two  Oral  Prescription 
Drugs  Offered  for  Relief  of  Symptoms 
of  Cough,  Gold,  or  Allergy  ("Paragraph 
XiV/Category  15");  Followup  Notice 
and  Opportunity  for  Hearing 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  revokes  the 
temporary  exemption  for  two  oral 
prescription  drug  products  offered  for 
relief  of  symptoms  of  cough,  cold,  or 
allergy.  The  exemption  has  permitted 
the  products  to  remain  on  the  market 
beyond  the  time  limit  scheduled  for 
implementatin  of  the  Drug  Efficacy 
Study.  FDA  reclassifies  the  products  to 
lacking  substantial  evidence  of 
effectiveness,  proposes  to  withdraw 
approval  of  the  new  drug  applications, 
and  offers  an  opportunity  for  a  hearing 
on  the  proposal. 

DATES:  Revocation  of  exemption 
effective  May  25, 1982.  Hearing  requests 
due  on  or  before  June  24, 1982. 
ADDRESSES:  Communications  in 
response  to  this  notice  should  be 
identified  with  Docket  No.  a2N-0095, 
directed  to  the  attention  of  the 
appropriate  office  named  below,  and 
addressed  to  the  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20657. 
Requests  for  opinion  of  the  applicability 
of  this  notice  to  a  specific  product: 
Division  of  Drug  Labeling  Compliance 
(HFD-310],  Bureau  of  Dr^s. 
Requests  for  the  report  of  the  National 
Academy  of  Sciences-National 
Research  Council:  Public  Records  and 
Document  Center  (HFl-35),  Rm.  12A- 
12. 
Requests  for  hearing,  supporting  data, 
and  other  comments;  Dockets 
Management  Branch  {HFA-305).  Rm. 
4-62. 
Other  communications  regarding  this 
notice:  Drug  Efficacy  Study 


Implementation  Project  Manager 
(HFD-501),  Bureau  of  Drugs. 
FOR  FURTHER  INFORMATION  CONTACT: 

David  T.  Read,  Bureau  of  Drugs  [HFI>- 
32),  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857,  301- 
443-3650. 

SUPPLEMENTARY  INFORMATION:  In 

notices  published  in  the  Federal  Register 
(DESI  6514.  February  9, 1973  (38  FR 
4006),  formeriy  Docket  No.  FDC-D-537, 
and  DESI  11935,  July  27, 1972  (37  FR 
15022)),  FDA  classified  the  drug 
products  described  below  as  less  than 
effective  for  their  labeled  indications. 
The  1973  notice  also  offered  an 
opportunity  for  a  hearing  on  a  proposal 
to  withdraw  approval  of  the  new  drug 
applications  (NDA's). 

Subsequently,  in  a  notice  published  in 
the  Federal  Register  of  December  14, 
1973  (38  FR  34481),  FDA  granted  a 
temporary  exemption  fixjm  the  time 
limits  established  for  completing  certain 
phases  of  the  drug  efficacy  study  (DESI) 
program,  for  certain  oral  prescription 
drugs  offered  for  relief  of  cough,  cold, 
allergy,  and  related  symptons.  That 
exemption  covered  the  drugs  that  are 
the  subject  of  this  notice  and  superseded 
the  earlier  February  1973  notice.  The 
exemption  was  granted  because  of  the 
close  relationship  befween  drugs  sold 
over  the  counter  (OTC) — and  thus 
subject  to  the  ongoing  OTC  drug  review 
(21  CFR  Part  330) — and  prescription 
drugs  offered  for  reHef  of  cough,  cold, 
allergies,  and  related  symptoms. 
Postponement  of  final  evaJuations  on 
the  DfeSI  prescription  products  enabled 
the  agency  to  consider  the 
recommendations  of  the  OTC  drug 
review  panel  in  addition  to  any 
evidence  submitted  by  NDA  holders  in 
response  to  various  DESI  notices 
covering  relevant  products.  Those 
recommendations  and  a  proposed 
monograph  for  over-the-counter  cold, 
cough,  allergy,  bronchodilator,  and 
antiasthmatic  (CCABA)  drugs  were 
published  in  the  Federal  Register  of 
September  9, 1976  (41  FR  38312). 

This  notice  revokes  the  temporary 
exemption  announced  in  the  Federal 
Register  of  December  14. 1973.  It  also 
proposes  to  withdraw  approval  of  the 
new  drug  applications  listed  below  and 
offers  an  opportunity  for  hearing  on  the 
proposal.  Persons  who  wish  to  request  a 
hearing  may  do  so  on  or  before  June  24, 
1982. 

1,  NDA  9-319:  Ambenyl  Expectorant 
containing  codeine  sulfate, 
bromodiphenhydramine  hydrochloride, 
diphenhydramine  hydrochloride, 
ammonium  chloride,  potabsium 
guaiacolsulfonate,  and  menthol;  Marion 
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Laboratories,  Inc.,  Pharmaceutical 
Division.  Marion  Industrial  Park,  10238 
Bunker  Ridge  Rd.,  Kansas  City.  MO 
64137.  (DESI 6514).  NDA  was  previously 
owned  by  Parke-Davis,  Division  of 
Wamer-Lambert  Co. 

2.  NDA  5-914:  As  it  pertains  to 
Pyribenzamine  and  Ephedrine  Tablets 
containing  tripelennamine  hydrochloride 
and  12  mg  ephedrine  sulfate;  Ciba 
Pharmaceuticals  Co.,  556  Morris  Ave^ 
Summit.  NJ  07901  (DESI  11935). 

The  OTC  drug  review  panel  for 
CCABA  drugs  reached  the  following 
conclusions  which  are  relevant  to 
Ambenyl  Expectorant: 

1.  There  is  no  evidence  to  support  the 
effectiveness  of  ammonium  chloride  as 
an  expectorant.  (41  FR  38359) 

2.  There  are  no  well-controlled  studies 
documenting  the  effectiveness  of 
potassium  guaiacolsulfonate  as  an 
expectorant  (41  FR  36367) 

3.  Combinations  containing  an 
antihistamine  and  an  expectorant  are 
irrational  because  an  expectorant 
promotes  the  production  of  secretions 
whereas  the  anticholinergic  activity  of 
an  antihistamine  produces  an  opposite 
effect.  (41  FH  38326  at  paragraph 
II.C.9e.(3)). 

4.  The  combination  of  pharmacologic 
groups  represented  by  the  product  was 
not  found  to  be  a  safe  and  effective 
combination.  (41  FR  38326  at  paragraph 
n.C.8.). 

The  OTC  drug  review  panel  for 
CCABA  also  reached  the  following 
conclusion  which  is  relevant  to 
Pyribenzamine  and  Ephedrine  Tablets, 
which  contains  12  mg  ephedrine  sulfate: 
No  conclusive  data  were  found  to 
support  claims  of  effectiveness  of 
ephedrine  sulfate  for  doses  of  8  to  12  mg. 
(41  FR  38408). 

No  person  has  submitted  additional 
data  on  the  drugs  listed  above.  The 
Director  of  the  Bureau  of  Drugs 
concludes  that  the  holder  of  tiie  NDA 
has  not  shown,  for  each  of  the  products 
listed  above,  that  each  component 
makes  a  contribution  to  the  claimed 
effects  and  that  the  dosage  of  each 
component  is  such  that  the  combination 
is  safe  and  effective  for  a  significant 
patient  population.  21  CFR  300.50. 
Therefore  each  of  the  products  is 
reclassified  to  lacking  substantial 
evidence  of  effectiveness. 

In  addition  to  the  holders  of  the  new 
drug  apphcations  specifically  named 
above,  this  notice  applfes  to  any  person 
who  manufactiu'es  or  distributes  a  drug 
product  that  is  not  the  subject  of  an 
approved  new  drug  application  and  that 
is  identical,  related,  or  similar  to  a  drug 
product  named  above,  as  defined  in  21 
CFR  310.6.  (This  notice  does  not  apply  to 
OTC  drugs.  21  CFR  310.6(fl.  It  is  the 


responsibility  of  every  drug 
manufacturer  or  distributor  to  review 
this  notice  to  determine  whether  it 
covers  any  drug  product  that  the  person 
nfbnufactures  or  distributes.  Any  person 
may  request  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
drug  product  by  writing  to  the  Division 
of  Drug  Labeling  Compliance  (address 
given  above). 

On  the  basis  of  all  the  data  and 
information  available  to  him,  the 
Director  of  the  Bureau  of  Drugs  is 
unaware  of  any  adequate  and  well- 
controlled  clinical  investigation, 
conducted  by  experts  who  are  qualified 
by  scientific  training  and  experience, 
that  meets  the  requirements  of  section 
505  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  355)  and  21  CFR 
314.111(a)(5)  and  300.50,  and 
demonstrates  the  effectiveness  of  the 
drug  products  referred  to  in  this  notice. 

Notice  is  given  to  the  holders  of  the 
new  drug  applications,  and  to  all  other 
interested  persons,  that  the  Director  of 
the  Bureau  of  Drugs  proposes  to  issue  an 
order  imder  section  505(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
355(e)).  withdrawing  approval  of  the 
new  drug  apphcations  and  all 
amendments  and  supplements  thereto 
providing  for  the  dnig  products  referred 
to  in  this  notice  on  the  ground  that  new 
information  before  him  with  respect  to 
the  drug  products,  evaluated  together 
with  the  evidence  available  to  him  when 
the  apphcations  were  approved,  shows 
there  is  a  lack  of  substantial  evidence 
that  the  drug  products  will  have  any  of 
the  effects  they  purport  or  are 
represented  to  "have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
labeling. 

This  notice  of  opportunity  for  hearing 
encompasses  all  issues  relating  to  the 
legal  status  of  the  drug  products  subject 
to  it  (including  identical,  related,  or 
similar  drug  products  as  defined  in  21 
CFR  310.6),  e.g.,  any  contention  that  any 
such  product  is  not  a  new  drug  because 
it  is  generally  recognized  as  safe  and 
effective  within  the  meaning  of  section 
201(p)  of  the  act  of  because  it  is  exempt 
from  part  or  all  of  the  new  drug 
provisions  of  the  act  under  the 
exemption  for  products  mariceted  before 
June  25, 1938,  in  section  201(p)  of  the  act, 
or  under  section  107(c)  of  the  Drug 
Amendments  of  1962.  or  for  any  other 
reason. 

In  accordance  with  section  505  of  the 
act  (21  U.S.C.  ^5)  and  the  regulations 
promulgated  under  it  (21  CFR  Parts  310, 
314),  the  applicants  and  all  other 
persons  who  manufacture  or  distribute  a 
drug  product  that  is  identical,  related,  or 
similar  to  a  drug  product  named  above 


(21  CFR  310.6)  and  not  the  subject  of  a 
new  drug  application,  are  hereby  given 
an  opportunity  for  a  hearing  to  show 
why  approval  of  the  new  drag 
apphcations  should  not  be  withdrawn 
and  an  opportimity  to  raise,  for 
administrative  determination,  all  issues 
relating  to  the  legal  status  of  a  drug 
product  named  above  and  all  identical, 
related,  or  similar  drug  products  not  the 
subject  of  a  new  drug  application. 

Any  applicant  or  Qther  person  subject 
to  this  notice  under  21  CFR  310.6  who 
decides  to  seek  a  hearing  shall  file  (1)  on 
or  before  June  24, 1982.  a  written  notice 
of  appearance  and  request  for  hearing, 
and  (2)  on  or  before  July  26. 1962.  the 
data,  information,  and  analyses  relied 
on  to  justify  a  hearing,  as  specified  in  21 
CFR  314.200.  Any  other  interested 
person  may  also  submit  comments  on 
this  proposal  to  withdraw  approval.  Tlie 
procedures  and  requirements  governing 
this  notice  of  opportunity  for  hearing,  a 
notice  of  appearance  and  request  for 
hearing,  a  submission  of  data, 
information,  and  analyses  to  justify  a 
hearing,  other  comments,  and  a  grant  or 
denial  of  hearing,  are  contained  in  21 
CFR  314.200. 

The  failure  of  the  applicants  or  any 
other  person  subject  to  this  notice  under 
21  CFR  310.6  to  file  a  timely  written 
notice  of  appearance  and  request  for 
hearing  as  required  by  21  CFR  314.200 
constitutes  an  election  by  the  person  not 
to  make  use  of  the  opportunity  for  a 
hearing  concerning  the  action  proposed, 
and  a  waiver  of  any  contentions 
concerning  the  legal  status  of  the 
relevant  drug  product.  Any  such  drug 
product  may  not  thereafter  lawfully  be 
marketed,  aad  the  Food  and  Drug 
Administration  will  initiate  appropriate 
regulatory  action  to  remove  such  drug 
product  from  the  market.  Any  new  drug 
product  marketed  without  an  approved 
NDA  is  subject  to  regulatory  action  at 
anytime. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  present  specific  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing.  It  if 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
there  is  no  genuine  and  substantial  issue 
of  fact  which  precludes  the  withdrawal 
of  approval  of  the  application,  or  when  a 
request  for  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(s)  who  requests  the 
hearing,  making  findings  and 
conclusions,  and  denying  a  hearing. 
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All  submissionB  pursuant  to  this 
notice  are  to  be  filed  in  four  copies. 
Except  for  data  and  information 
prohibited  from  pubic  disclosure  under 
21  U.S.C.  331  (j)  or  18  U.S.C.  1905.  the 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a jn.  and 
4  p.m..  Monday  through  Friday. 

(Federal  Food,  Drug,  and  Cosmetic  Act  (sees. 
502.  SOS,  52  Stat.  1050-1053  as  amended  (21 
U.S.C.  352.  355))  and  under  the  authority 
delegated  to  the  Director  of  the  Bureau  of 
Drugs  (21  CFR  5.70  and  5.82)) 

Dated  April  22, 1982, 
J.  Richard  Crout. 
Director,  Bureau  of  Drugs. 

P^  Doc.  82-14144  Fiied  S-24-8Z;  8:45  am) 
WUJNO  CODE  41W>-01-M 

[Docket  No.  81N-0391;  DESI 6514] 

Drugs  for  Human  Use;  Drug  Efficacy 
Study  Implementation;  Revocation  of 
Exemption  for  Certain  Oral 
Prescription  Drugs  Offered  for  Relief 
of  Symptoms  of  Cough.  Cold,  or 
Allergy  ("Paragraph  XiV/Category 
15");  Followup  Notice  and  Opportunity 
for  IHearing. 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 

Administration  (FDA)  revokes  the 
temporary  exemption  for  three  oral 
prescription  drug  products  offered  for 
relief  of  symptoms  of  cough,  cold,  or 
allergy.  The  exemption  hais  permitted 
the  products  to  remain  on  the  market 
beyond  the  lime  limit  scheduled  for 
implementation  of  Drug  Efficacy  Study. 
FDA  reclassifies  the  products  to  lacking 
substantial  evddence  of  effectiveness, 
proposes  to  withdraw  approval  of  the 
new  drug  applications,  and  offers  an 
opportunity  for  a  hearing  on  the 
proposal.  These  products  are  labeled  as 
antitussives. 

DATE:  Revocation  of  exemption  effective 
May  25. 1982.  Hearing  requests  due  on 
the  before  June  24, 1982. 
ADDRESSES:  Communications  in 
response  to  this  notice  should  be 
identified  with  Docket  No.  81N-0391, 
directed  to  the  attention  of  the 
appropriate  office  named  below,  and 
addressed  to  the  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857. 

Requests  for  opinion  of  the  applicability 
of  this  notice  to  a  specific  product: 
Division  of  Drug  Labeling  Compliance 
(HFD-310).  BurSau  of  Drugs. 

Other  communications  regarding  this 
notice:  Drug  Efficacy  Study 
Implementation  Project  Manager 
(HFD-501].  Bureau  of  Drugs. 


Requests  for  the  report  of  the  National 
Academy  fo  Sciences-National 
Research  CounciL  Public  Records  and 
Document  Center  (HFl-35).  Rm.  12A- 
12. 

Requests  for  hearing,  supporting  data, 
and  other  comments:  Dockets 
Management  Branch  (HFA-305],  Rm. 
4-6Z 

FOR  FURTHER  INFORMATION  CONTACT: 

David  T.  Read.  Bureau  of  Drugs  (HFD- 
32],  Food  and  Drug  Administration,  5600 
Fisher  Lane,  Rockville,  MD  20857,  301- 
443-3650. 

SUPPLEMENTARY  INFORMATION:  In  a 

notice  (formerly  Docket  No.  FDC-D-537) 
published  in  the  Federal  Register  of 
February  9, 1973  (38  FR  4006),  FDA 
classified  the  drug  products  described 
below  as  lacking  substantial  evidence  of 
effectiveness  for  their  labeled 
indications.  The  notice  also  offered  an 
opportunity  for  a  hearing  on  the 
proposal  to  withdraw  approval  of  the 
new  drag  application  (NDA)  for  each 
product. 

Subsequently,  in  a  notice  published  in 
the  Federal  Register  of  December  14, 
1973  (38  FR  34481),  FDA  granted  a 
temporary  exemption  from  the  time 
limits  established  for  completing  certain 
phases  of  the  drug  efficacy  study  [DESI] 
program,  for  certain  oral  prescription 
drugs  offered  for  reUef  of  cough,  cold, 
allergy,  and  related  ssnnptoms.  That 
exemption  covered  the  drugs  that  are 
the  subject  of  this  notice  and  superseded 
the  Febraary  1973  notice.  The  exemption 
was  granted  because  of  the  close 
relationship  between  drugs  sold  over  the 
counter  (OTQ— and  thus  subject  to  the 
ongoing  OTC  drug  review  (21  CFR  Part 
330) — and  prescription  drugs  offered  for 
relief  of  cough,  cold,  allergies,  and 
related  symptoms.  Postponement  of  final 
evaluations  on  the  DESI  prescription 
products  enabled  the  agency  to  consider 
the  recommendations  of  the  OTC  review 
panel  in  addition  to  any  evidence 
submitted  by  NDA  holders  in  response 
to  various  DESI  notice  covering  relevant 
products.  Those  recommendations  and  a 
proposed  monograph  for  over-the- 
counter  cold,  cough,  allergy, 
bronchodilator,  and  antiasthmatic 
(CCABA)  drugs  were  published  in  the 
Federal  Regbter  of  September  a  1976 
(41  FR  38312). 

The  OTC  reached  the  following 
conclusions  which  are  relevant  to  Omni- 
Tuss  Suspension: 

1.  Combinations  containing  an 
antihistamine  and  an  expectorant  are 
irrational  because  an  expectorant 
promotes  the  production  of  secretions 
whereas  the  anticholinergic  activity  of 
an  antihistamine  produces  an  opposite 
effect.  (41  FR  38326  at  paragraph 


II.C.9.e.(3)).  Omni-Tusa  Suspension 

contains  the  antihistamines 
phenyltoloxamine  and  chlorpheniramine 
maleate,  and  the  expectorant  guaiacol 
carbonate. 

2.  Tlie  combination  of  an 
antihistamine,  an  expectorant,  an 
antitussive,  and  a  bronchodilator  was 
not  found  to  be  a  safe  and  effective 
combination.  (41  FR  38326  at  paragraph 
n.C.8.). 

No  person  has  submitted  additional 
data  on  the  three  drugs  listed  below. 
The  Director  of  the  Bureau  of  Drugs 
concludes  that  the  holder  of  the  new 
drug  applications  has  not  shown,  for 
each  of  the  products  listed  below,  that 
each  component  makes  a  contribution  to 
the  claimed  effects  and  that  the  dosage 
of  each  component  is  such  that  the 
combination  is  safe  and  effective  for  a 
significant  patient  population  21  CFR 
300.50.  Therefore  each  of  the  products  is 
reclassified  to  lacking  substantial 
evidence  of  effectiveness. 

This  notice  revokes  the  temporary 
exemption  announced  in  the  Federal 
Register  of  December  14, 1973.  It  also 
proposes  to  withdraw  approval  of  the 
new  drug  applications  fisted  below,  and 
offers  an  opportunity  for  hearing  on  the 
proposal.  Persons  who  wish  to  request  a 
hearing  may  do  so  on  or  before  June  24, 
1982. 

1.  NDA  10-768:  Tussionex  Tablets  and 
Suspension,  each  containing 
dihydrocodeinone  and 
phenyltoloxamine  dihydrogen  sulfate 
(both  as  cation  exchange  resin 
complexes  of  sulfonated  polystyrene); 
Pennwalt  Corporation,  Pharmaceutical 
Division,  755  Jefferson  Rd.,  Rochester, 
NY  14623. 

2.  NDA  12-666:  Omni-Tuss 
Suspension,  containing  codeine  sulfate, 
phenyltoloxamine  dihydrogen  sulfate, 
chlorpheniramine  maleate,  ephedrine 
sulfate  (all  as  cation  exchange  resin 
complexes  of  sulfonated  polystyrene), 
and  guaiacol  carbonate;  Pennwalt  Corp. 

In  addition  to  the  holder  of  the  new 
drug  applications  specifically  named 
above,  tiiis  notice  applies  to  any  person 
who  manufactures  or  distributes  a  drug 
product  that  is  not  the  subject  of  an 
approved  new  drug  application  and  that 
is  identical,  related,  or  similar  to  a  drug 
product  named  above,  as  defined  in  21 
CFR  310.6.  (This  notice  does  not  apply  to 
OTC  drugs.  21  CFR  3ia8(f).)  It  is  the 
responsibility  of  every  drug 
manufacturer  or  distributor  to  review 
this  notice  to  determine  whether  it 
covers  any  drug  product  that  the  person 
manufactures  or  distributes.  Any  person 
may  request  an  opinion  of  the 
appUcability  of  this  notice  to  a  specific 
drug  product  by  writing  to  the  Division 
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of  Drug  Labeling  Compliance  (addreu 
given  above). 

On  the  basis  of  all  the  data  and 
information  available  to  him,  the 
Director  of  the  Bureau  of  Drugs  is 
unaware  of  any  adequate  and  well- 
controlled  clinical  investigation. 
conducted  by  experts  who  are  qualified 
by  scientific  training  and  experience, 
that  meets  the  requirements  of  section 
505  of  the  Federal  Food.  Drug,  and 
CosmeUc  Act  (21  U.S.C.  355),  21  CTR 
314111(a)(5).  and  21  CFR  300.50  and 
demonstrates  the  effectiveness  of  the 
drug  products  referred  to  in  this  notice. 

Notice  is  given  to  the  holder  of  the 
new  drug  applications,  and  to  all  other 
interested  persons,  that  the  Director  of 
the  Bureau  of  Drugs  proposes  to  issue  an 
order  under  section  505(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
355(e)).  withdrawing  approval  of  the 
new  drug  applications  and  all 
amendments  and  supplements  thereto 
providing  for  the  drug  products  referred 
to  in  this  notice  on  the  ground  that  new 
infonnation  before  him  with  respect  to 
the  drug  products,  evaluated  together 
with  the  evidence  available  to  him  when 
the  applications  were  approved,  shows 
there  is  a  lack  of  substantial  evidence 
that  the  drug  products  will  have  the 
effects  they  purport  or  are  represented 
to  have  under  the  conditions  of  use 
prescribed,  recommended,  or  suggested 
in  the  labeling. 

This  notice  of  opportunity  for  hearing 
encompasses  all  issues  relating  to  the 
legal  status  of  the  drug  products  subject 
to  it  (including  identical,  related,  or 
similar  drug  products  as  defined  in  21 
CFR  310.6).  e.g..  any  contention  that  any 
•uch  product  is  not  a  new  drug  because 
it  is  generally  recognized  as  safe  and 
effective  within  the  meaning  of  section 
210(p)  of  the  act  or  because  it  is  exempt 
from  part  or  all  of  the  new  drug 
provisions  of  the  act  under  the 
exemption  for  products  marketed  before 
June  25, 1938,  in  section  201(p)  of  the  act. 
or  under  section  107(c)  of  the  Drug 
Amendments  of  1962,  or  for  any  other 
reason. 

In  accordance  with  section  505  of  the 
act  (21  U.S.C.  355)  and  the  regulations 
promulgated  under  it  (21  CFR  Parts  3ia 
314),  the  applicant  and  all  other  persons 
who  mantifacture  or  distribute  a  drug 
product  that  is  identical,  related,  or 
similar  to  a  drug  product  named  above 
(21  CFR  310.6)  and  not  the  subject  of  • 
new  drug  apphcation,  are  hereby  given 
an  opportunity  for  a  hearing  to  show 
why  approval  of  the  new  drug 
applications  should  not  be  withdrawn 
and  an  opportimity  to  raise,  for 
administrative  determination,  all  issues 
relating  to  the  legal  status  of  a  drug 
product  named  above  and  all  identical. 


related,  or  similar  drug  products  not  the 
subject  of  a  new  drug  application. 

The  applicant  or  other  person  subject 
to  this  notice  under  21  CFR  310.6  who 
decides  to  seek  a  hearing  shall  file  (1)  on 
or  before  June  24, 1982.  a  written  notice 
of  appearance  and  request  for  hearing, 
and  (2)  on  or  before  July  26, 1982.  the 
data,  information,  and  analyses  relied 
on  to  justify  a  hearing,  as  specified  in  21 
CFR  314.200.  Any  other  interested 
person  may  also  submit  comments  on 
this  proposal  to  withdraw  approval.  The 
procedures  and  requirements  governing 
this  notice  of  opportunity  for  hearing,  a 
notice  of  appearance  and  request  for 
hearing,  a  submission  of  data, 
information,  and  analyses  to  justify  a 
hearing,  other  comments,  and  a  grant  or 
denial  of  hearing,  are  contained  in  21 
CFR  314.200. 

The  failure  of  the  applicant  or  any 
other  person  subject  to  this  notice  under 
21  CFR  310.6  to  file  a  timely  written 
notice  of  appearance  and  request  for 
hearing  as  required  by  21  CFR  314.200 
constitutes  an  election  by  the  person  not 
to  make  use  of  the  opportunity  for  a 
hearing  concerning  the  action  proposed, 
and  a  waiver  of  any  contentions 
concerning  the  legal  status  of  the 
relevant  drug  product  Any  such  drug 
product  may  not  thereafter  lawfully  be 
marketed,  and  the  Food  and  Drug 
Administration  will  initiate  appropriate 
regulatory  action  to  remove  such  drug 
product  from  the  maricet  Any  new  drug 
product  marketed  without  an  approved 
NDA  it-  subject  to  regulatory  action  at 
any  time. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  present  specific  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
there  is  no  genuine  and  substantial  issue 
of  fact  whidi  precludes  the  withdrawal 
of  approval  of  the  application,  or  when  a 
request  for  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
DrDigs  will  enter  summary  judgment 
against  the  person(8)  who  requests  the 
hearing,  making  finc^ngs  and 
conclusions,  and  denying  a  hearing. 

All  submissions  pursuant  to  this 
notice  are  to  be  filed  in  four  copies. 
Except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905.  the 
submissions  may  be  seen  in  the  Dockets 
Kfanagement  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

(Federal  Pood.  Dnig.  and  Cosmetic  Act  (sees. 
502.  508. 52  Stat  1090-1063,  as  amended  (21 


U.S.C.  352.  3S6))  and  under  d>e  antliority 
delegated  to  the  Director  of  tlie  Bureau  of 
Drugs  (21  CFR  5.70  and  5.82)) 

Dated:  Fetmiary  9. 1982. 
|.  Ridwid  Croat, 
Director,  Bureau  ofDrugg. 

|FS  Doc  K-I4l4t  FiM  S-2«-tt  »4f  aal 
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[Docket  No.  7M«-0459] 

Erythromycin  Estolate  Revtoed 
Labeing 

agency:  Food  and  Drug  Administration 
(FDA). 

ACnoic  Notice. 

SUMMARV:  In  a  dociunent  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  The  Commissioner  of  Food  and 
Drugs  announced  his  conclusion  on  the 
safety  of  erythromycin  estolate  tablets    • 
and  capsules.  Among  other  findings,  the 
Commissioner  concluded  that  the 
deletion  of  the  statement  "further,  the 
propionyl  ester  contributes  to  the 
activity  of  the  drug  through  additional 
hydrolysis  to  the  base  at  the  bacterial 
cellular  level"  from  the  labeling  of  all 
dosage  forms  is  warranted. 
dates:  Supplements  to  approve 
antibiotic  forms  5  and  6  shall  be 
submitted  on  or  before  August  23, 1982. 
Revised  labeling  to  be  used  on  or  before 
September  22, 1982. 
ADDRESSES:  Communications  in 
response  to  this  notice  should  be 
directed  to  the  attention  of  the 
appropriate  office  named  below,  and 
addressed  to  the  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD.  20857. 

Supplements  (identify  with  the 
approved  antibiotic  form  5  and  6 
number):  John  J.  Curtis.  Division  of  Abti- 
infective  Drug  ProducU  (HFD-140),  301- 
443-6797. 

Requests  for  opinion  of  the 
applicability  of  this  notice  to  a  specific 
products:  Division  of  Drug  Labeling 
Compliance  (HFD-310).  Bureau  of  Drugs. 

FOR  HJRTHER  ■TORMATIOII  CONTACT: 

Don  LeggettBureau  of  Drugs  (HF1>-32), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857,  301- 
443-365a 

SUPPIEMENTARV  INPORMATIOW  On 
December  4, 1979  (44  FR  69670).  the 
Director  of  the  Bureau  of  Drugs 
proposed  to  revoke  provisions  for 
certication  of  erythromycin  estolate 
tablets  and  capsules  based  on  new  data 
which  suggested  that  compared  with 
other  erythromycins,  there  was  no 
greater  benefit  to  offset  the  estolate't 
relativefy  greater  risk  of  hepatoxidty.  A 
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public  hearing  on  the  safety  of 
erythromycin  estolate  was  held  before 
the  Ad  Hoc  Advisory  Committee  on 
Erythromycin  Estolate  (the  Committee) 
on  April  16  and  17, 1981.  Data  were 
presented  by  Eli  Lilly  (the  major 
manufacturer  of  erythromycin  estolate). 
Health  Research  Group.  10  individuals, 
and  the  Bureau  of  Drugs. 

The  Committee  recommended 
deletion  horn  the  labeling  of  all  dosage 
forms  the  wording,  "further,  the 
propional  ester  contributes  to  the 
activity  of  the  drug  through  additional 
hydrolysis  to  the  base  at  the  bacterial 
cell  level."  The  Commissioner  agrees 
that  no  data  were  presented 
demonstrating  that  the  proponyl  ester  is 
hydrolyzed  at  the  bacterial  cell  level. 

This  labeling  revision  is  based  on  a 
review  of  the  data  submitted  to  the 
Committee.  A  comprehensive  discussion 
of  this  review  is  contained  in  a  notice 
"published  elsewhere  in  this  issue 
entitled  "Erythromycin  Estolate: 
Withdrawal  of  Proposal  to  Revoke 
Provisions  for  Certification  of  Tablets 
and  Capsules;  Response  to  Petition; 
Labeling." 

Present  holders  of  approved 
applications  are: 

1. 61-896:  Eq  500  mg  base  tableU,  Dista 
Products  Co.,  Division  of  Eli  Lilly  &  COm  P.O. 
Box  1407,  Indianapolis,  IN  46206. 

2.  62-897;  Eq  125  mg  and  Eq  250  mg  base 
capsules,  Dista  Products  Co. 

3.  62-893;  Eq  125  mg  base/5  mL  powder  for 
reconstitution,  oral;  Dista  Products  Co. 

4.  62-894;  Eq  100  mg  base/mL  drops,  oral; 
Eq  125  mg  base/5  mL  suspension,  oral;  Eq. 
250  mg  base/5  mL  suspension,  oral;  Dista 
Products,  Co. 

5.  62-895;  Eq  125  mg  base  and  Eq  250  mg 
base  chewable  tablet,  Dista  Products  Co. 

6.  62-087;  Eq  250  mg  base  capsules, 
Danbury  Pharmacal,  Inc.,  131  West  Street. 
Danbury,  CT  06810 

7. 62-162;  Eq  125  mg  and  250  mg  base 
capsules,  Barr  Laboratories,  Inc.,  285 
Livingston  St.,  Northvale.  NJ  07647.     . 

&  62-237;  Eq  250  mg  base  capsules,  Zenith 
Laboratories,  140  LeGrand  Ave.,  Northvale, 
N]  07847. 

These  holders  of  approved  antibiotic 
forms  5  and  6  shall  submit  supplements 
providing  for  the  deletion  of  the 
sentence  speciHed  above  on  or  before 
August  23, 1982.  The  revised  labeling 
shall  be  put  into  use  by  September  22, 
1982  for  erythromycin  estolate  drug 
products  intially  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce.  The  revised  labeling  may  be 
used  without  advance  approval  by  the 
Food  and  Drug  Administration. 

This  notice  is  issued  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (sees. 
201(n),  502,  607.  52  Stat.  1041, 1050-1051 
as  amended.  59  Stat  463  as  amended. 
(21  U.S.C.  321(n),  352. 357))  and  under 


the  authority  delegated  to  the 
Commissioner  of  Food  and  Drugs  (21 
CFR  5.10  (formerly  5.1;  see  46  FR  26052; 
May  11, 1981)). 

Dated:  May  18, 1982. 
Arthur  Hull  Hayes,  fr.. 

CommiasJoner  of  Food  and  Drugs. 

|FK  Doc  82-14103  Filed  5-Z4-82:  S.-4S  un] 
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[Docket  Na  82M-0142] 

CooperVlslon,  Inc.,  Medicomea 
Division;  Premarfcet  Approval  of  J- 
Loop  Planar  (Model  B-13F)  and  J-Loop 
Angular  (Model  B-1H)  Posterior 
Chamber  Lenses 

aqency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  for 
premarket  approval  under  the  Medical 
Device  Amendments  of  1976  of  the  J- 
loop  Planar  (Model  B-13F1  and  J-loop 
Angular  (Model  B-IH)  Posterior 
Chamber  Licnses  sponsored  by 
CooperVision,  Inc.,  Medicomea 
Division,  Seattle.  WA.  After  reviewing 
the  recommendation  of  the  Ophthalmic 
Device  Section  of  the  Opthahnic;  Ear, 
Nose,  and  Throat;  and  IJental  Devices 
Panel,  FDA  notified  the  sponsor  that  the 
application  was  approved  because  these 
posterior  chamber  intraocular  lenses 
had  been  shown  to  be  safe  and  effective 
for  use  as  recommended  in  the 
submitted  labeling. 
DATE:  Petitions  for  administrative 
review  by  June  24, 1982. 
ADDRESS:  Requests  for  copies  of  the 
summary  of  safety  and  effectiveness 
data  and  petitions  for  administrative 
review  may  be  sent  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  DJrug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT 

Charles  Kyper,  Bureau  of  Medical 
Devices  (HFK-402),  Food  and  Drug 
Administration,  8757  Georgia  Ave., 
Silver  Spring,  MD  209ia  301-427-7445. 
SUPPLEMENTARY  INFORMATION:  On  July 
8, 1981,  CooperVision.  Inc..  Medicomea 
Division.  Seattle.  WA,  submitted  to  FDA 
an  application  for  premarket  approval  of 
the  I-loop  Planar  (Model  B-13F]  and  J- 
loop  Angular  (Model  B-lH)  Posterior 
Chamber  Lenses.  The  application  was 
reviewed  by  the  Ophthalmic  Device 
Section  of  the  Ophthalmic;  Ear,  Nose, 
and  Throat;  and  Dental  Devices  Panel, 
an  FDA  advisory  committee,  which 
recommended  approval  of  the 
application  for  the  use  of  these 
intraocular  lenses.  On  April  23, 1982, 


FDA  approved  the  application  by  a 
letter  to  the  sponsor  from  the  Acting 
Director  of  the  Bureau  of  Medical 
Devices. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  FDA's 
approval  is  based  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  upon  request 
from  that  office.  A  copy  of  all  approved 
final  labeling  is  available  for  public 
inspection  at  the  Bureau  of  Medical 
Devices.  Contact  Charles  Kyper  (HFK- 
402),  address  above.  Requests  should  be 
identified  with  the  name  of  the  device 
and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  Federal  Food. 
Dmg,  and  Cosmetic  Act  (21  U.S.C. 
360e(d)(3])  authorizes  any  interested 
person  to  petition  under  section  515(g)  of 
the  act  (21  U.S.C.  360e(g))  for 
administrative  review  of  FDA's  decision 
to  approve  this  application.  A  petitioner 
may  request  either  a  formal  hearing 
jmder  Part  12  (21  CFR  Part  12)  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  of  FDA's  action  by  an 
independent  advisory  committee  of 
expects.  A  petition  is  to  be  in  the  form  of 
a  petition  for  reconsideration  of  FDA 
action  under  {  10.33(b)  (21  CFR  10.33(b)). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
Independent  advisory  committee)  and 
shall  submit  with  the  petition  supporting 
data  and  information  showing  that  there 
is  a  genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue  to 
be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitionemnay,  at  any  time  on  or 
before  June  24, 1982,  file  with  the 
Dockets  Management  Branch  (address 
above],  four  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
docimient.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  tiurough  Friday. 
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Dated:  May  17. 1962. 
William  P.  Randolph. 

Acting  Aaaociate  Commisajonerfitr 
Regulatory  Affairs. 

[FR  Doc  U-lMae  FlUd  S-l»-aZ:  10:32  ami 
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(Dockat  Na  S1N-0396:  DESI 6514] 

Drugs  for  Human  Use;  Drug  Efflcaqr 
Study  Implementation;  Revocation  of 
Exemption  for  Three  Prescription 
Expectorants  ("Paragraph  XIV/ 
Category  15^  Followup  Notice  and 
Opportunity  for  Hearing 

agency:  Food  and  Dru^  Administration. 
Acnoic  Notice. 

summary:  The  Food  and  Drug 
Administration  [FDA)  revokes  the 
temporary  exemption  for  three  oral 
prescription  drug  products  offered  for 
relief  of  symptoms  of  cough,  cold,  or 
allergy,  llie  exemption  has  permitted 
the  products  to  remain  on  the  market 
beyond  the  time  limit  scheduled  for 
implementation  of  the  Drug  Efficacy 
Study.  FDA  reclassifies  the  products  to 
lacking  substantial  evidence  of 
.  effectiveness,  proposes  to  withdraw 
approval  of  the  new  drug  applications 
(or  pertinent  parts  thereof),  and  offers 
an  opportunity  for  a  hearing  on  the 
proposal.  The  products  are 
expectorants. 

DATES:  Revocation  of  exemption 
effective  May  25, 1982.  Hearing  requests 
due  on  or  before  June  24, 1982. 
ADDRESSES:  Commimications  in 
response  to  this  notice  should  be 
identified  with  Docket  No.  81N-0396. 
directed  to  the  attention  of  the 
appropriate  office  named  below,  and 
addressed  to  the  Food  and  Drug 
Administration.  5600  Fishers  Lane. 
Rockville,  MD  20657. 
Requests  for  opinion  of  the  applicability 
of  this  notice  to  a  specific  product 
Division  of  Drug  Labeling  Compliance 
(HFD-^IO).  Bureau  of  Drugs. 
Other  communications  regarding  this 
notice:  Drug  Efficacy  Study 
Implementation  Project  Manager 
(HFD-501).  Bureau  of  Drugs. 
Requests  for  the  report  of  the  National 
Academy  of  Sciences-National 
Research  Council:  Public  Records  and 
Document  Center  (HFI-35).  Rm.  12A- 
12. 
Requests  for  hearing,  supporting  data, 
and  other  comments;  Dockets 
Management  Branch  (HFA-30S),  Rm. 
4-62. 
FOR  RIRTMER  INFORMATION  CONTACTt 
David  T.  Read,  Bureau  of  Drugs  (HFD- 
32),  Food  and  Drug  Adminisfration,  5600 
Fishers  Lane,  Rockville,  MD  20657,  301- 
443-3e6a 


SUPPLeHKMTARV  INFOWMATION.  In  a 

notice  published  in  die  Federal  Registar 
of  February  9, 1973  (38  FR  4006).  FDA 
classified  the  drug  products  described 
below  as  lacking  substantial  evidence  of 
effectiveness  for  their  labeled 
indications.  Hie  notice  also  offered  an 
opportunity  for  a  hearing  on  the 
proposal  to  withdraw  approval  of  the 
new  drug  application  (NDA)  for  each 
product 

Subsequently,  in  a  notice  published  in 
the  Federal  Register  of  December  14, 
1973  (38  FR  34481),  FDA  granted  a 
temporary  exemption  from  the  time 
limits  established  for  completing  certain 
phases  of  die  drug  efficacy  study  PES!) 
program,  for  certain  oral  prescription 
drugs  offered  for  relief  of  cough,  cold, 
allergy,  and  related  symptons.  That 
exemption  covered  the  drugs  that  are 
the  subject  of  this  notice  and  superseded 
the  February  1973  notice.  The  exemption 
was  granted  because  of  the  close 
relationship  between  drugs  sold  over  the 
counter  (OTC) — and  thus  subject  to  the 
ongoing  OTC  drug  review  (21  CFR  Part 
330) — and  prescription  drugs  offered  for 
relief  of  cough,  cold,  allergies,  and 
related  symptoms.  Postponement  of  final 
evaluations  on  the  DESI  prescription 
products  enabled  the  agency  to  consider 
the  recommendations  of  the  OTC  review 
panel  in  addition  to  any  evidence 
submitted  by  NDA  holders  in  response 
to  various  DESI  notices  covering 
relevant  products.  Those 
recommendations  and  a  proposed 
monograph  for  over-the-counter  cold, 
cough,  allergy,  bronchodilator,  and 
antiasthmatic  (CCABA)  drugs  were 
published  in  the  Federal  Register  on 
September  9, 1978  (41  FR  38312). 

The  OTC  review  panel  for  CCABA 
drugs  reached  the  following  conclusions 
which  are  relevant  to  the  products  listed 
below: 

1.  Combinations  conttuning  an 
antihistamine  and  an  expectorant  are 
irrational  because  an  expectorant 
promotes  the  production  of  secretions 
whereas  the  anticholinergic  activity  of 
an  antihistamine  produces  an  opposite 
effect  (41  FR  38326  at  paragraph 
ILC9.e.(3)).  (All  the  products  listed 
below  contain  an  antihistamine  and  an 
expectorant) 

2.  The  combinations  of  pharmacologic 
groups  represented  by  the  three 
products  listed  below  were  not  foimd  to 
be  safe  and  effective  combinations.  (41 
FR  38326  at  paragraph  n.C.8.). 

No  person  has  submitted  additional 
data  on  the  three  drugs  listed  below. 
The  Director  of  the  Bureau  of  Drugs 
concludes  that  the  holders  of  the  new 
drug  applications  have  not  shown,  for 
each  of  the  products  listed  below,  that 
each  component  makes  a  contribution  to 


the  claimed  eSeda  and  that  the  dosage 
of  each  component  is  such  that  the 
combination  is  safe  and  effective  for  a 
significant  patient  population.  21  CFR 
300.sa  Therefore  each  of  the  products 
are  reclassified  to  lacking  substantial 
evidence  of  effectiveness.  No  conclusion 
as  to  the  effectiveness  of  guaifenesin  per 
se  is  made  at  this  time. 

This  notice  revokes  the  temporary 
exemption  announced  in  the  Federal 
Register  of  December  14. 1973.  It  also 
proposes  to  withdraw  approval  of  the 
new  drug  apphcations  Usted  below  (or 
pertinent  parts  thereof),  and  offers  an 
opportunity  for  hearing  on  die  proposaL 
Persons  who  wish  to  request  a  hearing 
may  do  on  or  before  )une  24, 1962. 

1.  NDA  11-694:  as  it  pertains  to 
Dimetane  Expectorant  containing 
brompheniramine  maleate. 
phenylephrine  hydrochloride, 
phenylpropanolamine  hydrochloride^ 
and  guaifenesin  (formerly  glyceryl 
guaiacolate):  A.  H.  Robins  Co.  1407 
Cummings  Dr.,  Richmond.  VA  23220. 

2.  NDA  11-694:  as  it  pertains  to 
Dimetane  Expectorant-DC  containing 
codeine  phosphate,  brompheniramine 
maleate,  phenylephrine  hydrochloride, 
phenylpropanolamine  hydrochloride, 
and  guaifenesin;  A.  H.  Robins  Co. 

3.  NDA  12-575:  Actifed-C 
Expectorant  containing  codeine 
phosphate,  triprolidine  hydrochloride, 
pseudoephedrine  hydrochloride,  and 
guaifenesin:  Burroughs  Wellcome  Co.. 
3030  Comwallis  Rd.,  Research  Triangle 
Park.  NC  27709. 

In  addition  to  the  holders  of  the  new 
drug  apphcations  specifically  named 
above,  this  notice  applies  to  any  person 
who  manufactures  or  distributes  a  drug 
product  that  is  not  the  subject  of  an 
approved  new  drug  application  and  that 
is  identical,  related  or  similar  to  a  drug 
product  named  above,  as  defined  in  21 
CFR  310.6.  (This  notice  does  not  apply  to 
OTC  drugs.  21  CFR  3ia6(f))  It  is  die 
responsibility  of  every  drag 
manufacturer  or  distributor  to  review 
this  notice  to  determine  whether  it 
covers  any  drug  product  that  the  person 
manufactures  or  distributes.  Any  person 
may  request  an  opinion  of  the 
applicabihty  of  this  notice  to  a  specific 
drug  product  by  writing  to  the  Division 
of  Drug  Labeling  CompUance  (address 
given  above). 

On  the  basis  of  all  the  data  and 
information  available  to  him.  the 
Director  of  the  Bureau  of  Drags  is 
unaware  of  any  adequate  and  well- 
controlled  clinical  investigation, 
conducted  by  experts  who  are  quaUfied 
by  scientific  training  and  experience, 
that  meets  the  requirements  of  section 
505  of  the  Federal  Food.  Drag,  and 
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Cosmetic  Act  (21  U.S.C.  355).  21  CFR 
314.111(a)(5).  and  21  CFR  300.50,  and 
demonstrates  the  e^ectiveness  of  the 
drug  products  referred  to  in  this  notice. 

Notice  is  given  to  the  holders  of  the 
new  drug  appUcations.  and  to  all  other 
interested  persons,  that  the  Director  of 
the  Bureau  of  Drugs  proposes  to  issue  an 
order  under  section  505(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
355(e)),  withdrawing  approval  of  the 
new  drug  applications  and  all 
amendments  and  supplements  thereto 
providing  for  the  drug  products  referred 
to  in  this  notice  on  the  ground  that  new 
information  before  him  with  respect  to 
the  drug  products,  evaluated  together 
with  the  evidence  available  to  him  when 
the  appUcations  were  approved,  shows 
there  is  a  lack  of  substantial  evidence 
that  the  drug  products  will  have  the 
effects  they  purport  or  are  represented 
to  have  under  the  conditions  of  use 
prescribed,  recommended,  or  suggested 
in  the  labeling. 

This  notice  of  opportunity  for  hearing 
encompasses  all  issues  relating  to  the 
legal  status  of  the  drug  products  subject 
to  it  (including  identical.- related,  or 
similar  drug  products  as  defmed  in  21 
CFR  310.6),  e.g.,  any  contention  that  any 
such  product  is  not  a  new  drug  because 
it  is  generally  recognized  as  safe  and 
effective  within  the  meaning  of  section 
201(p)  of  the  act  or  because  it  is  exempt 
from  part  or  all  of  the  new  drug 
provisions  of  the  act  under  the 
exemption  for  products  marketed  before 
June  25. 1938,  in  section  201(p)  of  the  act 
or  under  section  107(c)  of  the  Drug 
Amendments  of  1962.  or  for  any  other 
reason. 

In  accordance  with  section  505  of  the 
act  (21  U.S.C.  355)  and  the  regulations 
promulgated  under  it  (21  CFR  Parts  310, 
314),  the  applicants  and  all  other 
persons  who  manufacture  or  distribute  a 
drug  product  that  is  identical,  related,  or 
similar  to  a  drug  product  named  above 
(21  CFR  310.6)  and  not  the  subject  of  a 
new  drug  apphcation,  are  hereby  given 
an  opportunity  for  a  hearing  to  show 
why  approval  of  the  new  drug 
applications  should  not  be  withdrawn 
and  an  opportiuilty  to  raise,  for 
administrative  determination,  all  issues 
relating  to  the  legal  status  of  a  drug 
product  named  above  and  all  identical, 
related,  or  similar  drug  products  not  the 
subject  of  a  new  drug  application. 

AJi  applicant  or  other  person  subject 
to  this  notice  under  21  CFR  310.6  who 
decides  to  seek  a  hearing  shall  hie  (1)  on 
or  before  June  24. 1962.  a  written  notice 
of  appearance  and  request  for  hearing, 
and  (2)  on  or  before  July  28, 1982,  the 
data,  information,  and  analyses  relied 
on  to  justify  a  hearing,  as  specified  in  21 
CFR  314.200.  Any  other  interested 


person  may  also  submit  comments  on 
this  proposal  to  withdraw  approval.  The 
procedures  and  requirements  governing 
this  notice  of  opportunity  for  hearing,  a 
notice  of  appearance  and  request  for 
hearing,  a  submission  of  data, 
information,  and  analyses  to  justify  a 
hearing,  other  comments,  and  a  grant  or 
denial  of  hearing,  are  contained  in  21 
CFR  314.200. 

The  failure  of  the  applicants  or  any 
other  pierson  subject  to  this  notice  under 
21  CFR  310.6  to  file  a  timely  written 
notice  of  appearance  and  request  for 
hearing  as  required  by  21  CFR  314.200 
constitutes  an  election  by  the  person  not 
to  make  use  of  the  opportimity  for  a 
hearing  concerning  the  action  proposed, 
and  a  waiver  of  any  contentions 
concerning  the  legal  status  of  the 
relevant  drug  product.  Any  such  drug 
product  may  not  thereafter  lawfully  be 
marketed,  and  the  Food  and  Drug 
Administration  will  initiate  appropriate 
regulatory  action  to  remove  such  drug 
product  from  the  market.  Any  new  drug 
product  marketed  without  an  approved 
NDA  is  subject  to  regulatory  action  at 
any  time. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  present  specific  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
there  is  no  genuine  and  substantial  issue 
of  fact  which  precludes  the  withdrawal 
of  approval  of  the  application,  or  when  a 
request  for  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(s)  who  requests  the 
hearing,  making  fincUngs  and 
conclusions,  and  denying  a  hearing. 

All  submissions  pursuant  to  this 
notice  are  to  be  filed  in  four  copies. 
Except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905,  the 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees.  502, 
505,  52  Stat.  1050-1053,  as  amended  (21 
U.S.C.  352,  355))  and  under  the  authority 
delegated  to  the  Director  of  the  Bureau 
of  Drugs  (21  CFR  5.70  and  5.82). 

Dated:  February  9, 1982. 
J.  Richatd  CitNit. 

Director,  Bureau  of  Drugs. 

[  FR  Doc  S2-141M  PIM  »-24-«2;  M6  wn) 
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[Dock*!  Na  S1N-0393;  OESI 6514] 

Drugs  for  Human  Use;  Drug  Effloacy 
Study  Implementation;  Revocation  of 
Exemption  for  Five  Prescription 
Expectorants  ("Paragraph  XIV/ 
Category  15");  Foltowup  Notice 
Opportunity  for  Hearing 

agency:  Food  and  Drug  Administration. 
action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  revokes  the 
temporary  exemption  for  five  oral 
presecription  drug  products  offered  for 
relief  of  symptoms  of  cough,  cold,  or 
allergy,  llie  exemption  has  permitted 
the  products  to  remain  on  the  market 
beyond  the  time  limited  scheduled  for 
implementation  of  the  Drug  Efficacy 
Study.  FDA  reclassifies  the  products  to 
lacking  substantial  evidence  of 
effectiveness,  proposes  to  withdraw 
approval  of  the  Hew  drug  applications, 
and  offers  an  opportunity  for  a  hearing  _ 
on  the  proposal.  The  products  are 
marketed  as  expectorants. 
DATES:  Revocation  of  exemption 
effective  May  25, 1982.  Hearing  requests 
due  on  or  before  June  24, 1982. 
ADDRESSES:  Communications  in 
response  to  this  notice  should  be 
identified  with  Docket  No.  81N-0393. 
directed  to  the  attention  of  the 
appropriate  office  named  below,  and 
addressed  to  the  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857. 
Request  for  opinion  of  the  applicabihty 
of  this  notice  to  a  specific  product: 
Division  of  Drug  Labeling  Compliance 
(HFD-310).  Bureau  of  Drugs. 
Other  communications  regarding  this 
notice;  Drug  Efficacy  Study 
Implementation  Project  Manager 
(HFD-501),  Bureau  of  Drugs. 
Requests  for  the  report  of  the  National 
Academy  of  Sciences-National 
Research  Council:  Public  Records  and 
Document  Center  (HFI-35),  Rm.  12A- 
12. 
Requests  for  hearing,  supporting  data, 
and  other  comments:  Dockets 
Management  Branch  (HFA-305,  Rm. 
4-62. 

FOR  FURTHER  WtFORMATION  CONTACr. 

David  T.  Read.  Bureau  of  Ehoigs  (HFD- 
32),  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20657;  301- 
443-3650. 

SUPPLEMENTARY  INPOIMIATKM:  In  a 

notice  (formerly  Docket  No.  FDC-D-537) 
published  in  the  Federal  Register  of 
February  9, 1973  (38  FR  4006),  FDA 
classified  the  drug  products  described 
below  as  lacking  substantial  evidence  of 
effectiveness  for  their  labeled 
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indications.  The  notice  also  oRered  an 
opportunity  for  a  hearing  on  the 
proposal  to  withdraw  approval  of  the 
new  drug  application  (NDA)  for  each 
product. 

Subsequently,  in  a  notice  published  in 
the  Federal  Register  or  December  14. 
1973  (38  FR  34481),  FDA  granted  a 
temporary  exemption  from  the  time 
limits  established  for  completing  certain 
phases  of  the  drug  efficacy  study  (DESI) 
program,  for  certain  oral  prescription 
drugs  offered  for  relief  of  cough,  cold, 
allergy,  and  related  symptoms.  That 
exemption  covered  the  drugs  that  are 
the  subject  to  this  notice  and  superseded 
the  February  1973  notice.  The  exemption 
was  granted  because  of  the  close 
relationship  between  drugs  sold  over  the 
counter  (OTC) — and  thus  subject  to  the 
ongoing  OTC  drug  review  (21  CFR  Part 
330) — and  prescription  drugs  offered-for 
relief  of  cough,  cold,  allergies,  and 
related  symptoms.  Postponement  of  final 
evaluation  on  the  DESI  prescription 
products  enabled  the  agency  to  consider 
the  recommendations  of  the  OTC  review 
panel  in  addition  to  any  evidence 
submitted  by  NDA  holders  in  response 
to  various  DESI  notices  covering 
relevant  products.  Those 
recommendations  and  a  proposed 
monograph  for  over-the-counter  cold, 
cough,  allegy,  bronchodilator,  and 
antiasthmatic  (CCABA)  drugs  were 
published  in  the  Federal  Register  of 
September  9, 1976  (41  FR  38312). 

The  OTC  review  panel  for  CCABA 
drugs  reached  the  following  conclusions 
which  are  relevant  to  the  products  listed 
below: 

1.  There  is  no  evidence  to  support  the 
effectiveness  of  ipecac  fluid  extract  as 
an  expectorant.  (41  FR  38358) 

2.  There  are  no  well-controlled  studies 
documenting  the  effectiveness  of 
potassium  guaiacolsulfonate  as  an 
expectorant.  (41  FR  38367) 

3.  There  are  no  well-controlled  studies 
documenting  the  effectiveness  of  sodium 
citrate  as  an  expectorant.  (41  FR  38367) 

4.  Combinations  containing  an 
antihistamine  and  an  expectorant  are 
irrational  because  an  expectorant 
promotes  the  production  of  secretions 
whereas  the  anticholinergic  activity  of 
an  antihistamine  produces  an  opposite 
effect.  (41  FR  38326  at  paragraph 
II.C.9.e.(3]).  (All  the  products  listed 
below  contain  promethazine 
hydrochloride,  and  antihistamine,  and 
components  purported  to  be 
expectorants.) 

5.  The  combinations  of  pharmacologic 
groups  represented  by  the  five  products 
listed  below  were  not  found  to  be  safe 
and  effective  combinations.  (41  FR  38326 
at  paragraph  ILC.8.) 


No  person  has  submitted  additional 
data  on  the  five  drugs  listed  below.  The 
Director  of  the  Bureau  of  Drugs 
concludes  that  the  holder  of  ti^e  NDA 
has  not  shown,  for  each  of  the  products 
listed  below,  that  each  component 
makes  a  contribution  to  the  claimed 
effects  and  that  the  dosage  of  each 
component  is  such  that  the  combination 
is  safe  emd  effective  for  a  significant 
patient  population.  21  CFR  300.50. 
Therefore  each  of  the  products  is 
reclassified  to  lacking  substantial 
evidence  of  effectiveness. 

This  notice  revokes  the  temporary 
exemption  aimounced  in  the  Federal 
Register  of  December  14, 1973.  It  also 
proposes  to  withdraw  approval  of  the 
new  drug  applications  listed  below  (or 
pertinent  parts  thereof),  and  offers  an 
opportunity  for  hearing  on  the  proposal. 
Persons  who  wish  to  request  a  hearing 
may  do  so  on  or  before  June  24, 1982. 

1.  NDA  8-306:  as  it  pertains  to 
Phenergan  Expectorant  with  Codeine, 
containing  promethazine  hydrochloride, 
ipacac  fluidextract,  potassium 
guaiacolsulfonate,  citric  acid,  sodium 
citrate,  and  codeine  phosphate;  Wyeth 
Laboratories.  Inc.,  Division  of  American 
Home  Products  Corp.,  P.O.  Box  8299. 
Philadelphia,  PA  19101.  (This  product 
and  the  four  following  products  formerly 
contained  chloroform.  Wyeth  removed 
chloroform  from  all  five  formulations  in 
1976.  See  21  CFR  310.513.) 

2.  NDA  8-306:  as  it  pertains  to 
Phenergan  VC  Expectoremt  Plain, 
containing  promethazine  hydrochloride, 
ipecac  fiuidextract,  potassium 
guaiacolsulfonate,  citric  add,  sodium 
citrate,  and  phenylephrine 
hydrochloride:  Wyeth  Laboratories,  Inc. 
(This  product  was  incorrectly  identified 
as  NDA  8-604  in  the  February  9, 1973 
notice.) 

3.  NDA  8-306:  as  it  pertains  to 
Phenergan  VC  Expectorant  with 
Codeine,  containing  promethazine 
hydrochloride,  ipecac  fluidextract, 
potassium  guaiacolsulfonate,  citric  acid, 
sodium  citrate,  and  phenylephrine 
hydrochloride,  cuid  codeine  phosphate; 
Wyeth  Laboratories,  Ina 

4.  NDA  8-604:  Phenergan  Expectorant 
Plain,  containing  promethazine 
hydrochloride,  ipecac  fiuidextract, 
potassium  guaiacolsulfonate,  citric  acid, 
and  sodium  citrate;  Wyeth  Laboratories. 
Ina 

5.  NDA  11-285:  Pediatric  Phenergan 
Expectorant  with  dextromethorphan, 
containing  promethazine  hydrochloride, 
ipecac  fiuidextract,  potassium 
guaiacolsulfonate,  citric  acid,  sodium 
citrate,  and  dextromethorphan 
hydrobromide;  Wyeth  Laboratories,  Inc. 

In  addition  to  the  holder  of  the  new 
drug  applications  specifically  named 


above,  this  notice  applies  to  any  person 
who  manufactures  or  distributes  a  drug 
product  that  is  not  the  subject  of  an 
approved  new  drug  application  and  that 
is  identical,  related,  or  similar  to  a  drug 
product  named  above,  as  defined  in  21 
CFR  310.6.  (This  notice  does  not  apply  to 
OTC  drugs.  21  CFR  310.6(f).)  It  is  the 
responsibility  of  every  drug 
manufacturer  or<iistributor  to  review 
this  notice  to  determine  whether  it 
covers  any  drug  product  that  the  person 
manufactures  or  distributes.  Any  person 
may  request  an  opinion  of  the 
applicability  of  this  notice  to  a  specific 
drug  product  by  writing  to  the  Division 
of  Drug  Labeling  CompUance  (address 
given  above). 

On  the  basis  of  all  the  data  and 
information  available  to  him.  the 
Director  of  the  Bureau  of  Drugs  is 
unaware  of  any  adequate  and  well- 
controlled  clinical  investigation, 
conducted  by  experts  who  are  qualified 
by  scientific  traiiiing  and  experience, 
that  meets  the  requirements  of  section 
505  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C  355)  and  21  CFR 
314.111(a)(5)  and  300.50.  and 
demonstrates  the  effectiveness  of  the 
drug  products  referred  to  in  this  notice. 

Notice  is  given  to  the  holder  of  the 
new  drug  applications,  and  to  all  other 
interested  persons,  that  the  Director  of 
the  Bureau  of  Drugs  proposes  to  issue  an 
order  imder  section  505(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U3.C 
355(e)).  withdrawing  approval  of  the 
new  drug  applications  and  all 
amendments  and  supplements  thereto 
providing  for  the  dnig  products  referred 
to  in  this  notice  on  the  ground  that  new 
information  before  him  with  respect  to 
the  drug  products,  evaluated  together 
with  the  evidence  available  to  him  when 
the  applications  were  approved,  shows 
there  is  a  lack  of  substantial  evidence 
that  the  drug  products  will  have  any  of    - 
the  effects  they  purport  or  are 
represented  to  hiave  under  the 
conditions  of  use  prescribed, 
reconmiended,  or  suggested  in  the 
labeling. 

This  notice  of  opportunity  for  hearing 
encompasses  all  issues  relating  to  the 
legal  status  of  the  drug  products  subject 
to  it  (including  identical,  related,  or 
similar  drug  products  as  defined  in  21 
CFR  310.6).  e.g..  any  contention  that  any 
such  product  is  not  a  new  drug  because 
it  is  generally  recognized  as  safe  and 
effective  within  the  meaning  of  section 
201  (p)  of  the  act  or  because  it  is  exempt 
from  part  or  all  of  the  new  drug 
provisions  of  the  act  under  the 
exemption  for  products  marketed  before 
June  25, 1938,  in  section  201  (p)  of  the  act. 
or  under  section  107(c)  of  the  Drug  ~ 
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Amendments  of  1962,  or  for  any  other 
reason. 

In  accordance  with  section  505  of  the 
act  (21  U.S.C.  355)  and  the  regulations 
promulgated  imder  it  (21  CFR  Parts  310, 
314),  the  applicant  and  all  other  persons 
who  manufacture  or  distribute  a  drug 
product  that  is  identical,  related,  or 
similar  to  a  drag  product  named  above 
(21  CFR  310.6)  and  not  the  subject  of  a 
new  drug  application,  are  hereby  given 
an  opportunity  for  a  hearing  to  show 
why  approval  of  the  new  drug 
applications  should  not  be  withdrawn 
and  an  opportunity  to  raise,  for 
administrative  determination,  all  issues 
relating  to  the  legal  status  of  a  drug 
product  named  above  and  all  identictd, 
related,  or  similar  drug  products  not  the 
subject  of  a  new  drug  application. 

The  applicant  or  other  person  subject 
to  this  notice  under  21  CFR  310.6  who 
decides  to  seek  a  hearing  shall  file  (1)  on 
or  before  June  24, 1982,  a  written  notice 
of  appearance  and  request  for  hearing, 
and  (2)  on  or  before  Jdy  26, 1982,  the 
data,  information,  and  analyses  relied 
on  to  justify  a  hearing,  as  specified  in  21 
CFR  314.200.  Any  other  interested 
person  may  also  submit  comments  on 
this  proposal  to  withdraw  approval.  The 
procedures  and  requirements  governing 
this  notice  of  opportimity  for  hearing,  a 
notice  of  appearance  and  request  for 
hearing,  a  submission  of  data, 
information,  and  analyses  to  justify  a 
hearing,  other  comments,  and  a  grant  or 
denial  of  hearing,  are  contained  in  21 
CFR  314.200. 

The  failure  of  the  applicant  or  any 
other  person  subject  to  this  notice  under 
21  CFR  310.6  to  file  a  timely  written 
notice  of  appearance  and  request  for 
hearing  as  required  by  21  CFR  314.200 
constitutes  an  election  by  the  person  not 
to  make  use  of  the  opportunity  for  a 
hearing  concerning  the  action  proposed, 
and  a  waiver  of  any  contentions 
concerning  the  legal  status  of  the 
relevant  dirug  product.  Any  such  drug 
product  may  not  thereafter  lawfully  be 
marketed,  and  the  Food  and  Drug 
Administration  will  initiate  appropriate 
regulatory  action  to  remove  such  drug 
product  from  the  market.  Any  new  drug 
product  marketed  without  an  approved 
NDA  is  subject  to  regulatory  action  at 
any  time. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  present  specific  facts  showing'that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
there  is  no  genuine  and  substantial  issue 
of  fact  which  precludes  the  withdrawal 
of  approval  of  the  application,  or  when  a 


request  for  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person(s)  who  requests  the 
hearing,  making  findings  and 
conclusions,  and  denying  a  hearing. 

All  submissions  pursuant  to  this 
notice  are  to  be  filed  in  four  copies. 
Except  for  data  and  information 
prohibited  from  public  disclosure  under 
21  U.S.C.  331(j)  or  18  U.S.C.  1905,  the 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (sees.  502, 
505,  52  Stat.  1050-1053  as  amended  (21 
U.S.C.  352,  355))  and  under  the  authority 
delegated  to  the  Director  of  the  Bureau 
of  Drugs  (21  CFR  5.70  and  5.82). 

Dated:  February  9, 1982. 
).  Rkhard  Grout. 

Director,  Bureau  of  Drugs, 

[FR  Ooc  Sa-141M  FiM  6-24-82: 8:45  unj 
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Office  of  the  Secretary 

Privacy  Act  of  1974;  Report  of  a  New 
System  of  Records 

agency:  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation 
(ASPE)  Office  of  the  Secretary  (OS), 
Department  of  Health  and  Human 
Services  (DHHS). 

ACTION:  Notification  of  a  New  System  of 
Records,  HHS/OS/ASPE  09-90-0090. 

summary:  In  accordance  with  5  U.S.C. 
552a(e)(4),  we  are  issuing  pubhc  notice 
of  our  intent  to  establish  a  new  system 
of  records:  "Recipient  Survey  of 
Alternative  Approaches  to  Financing 
Day  Care  for  AFDC  Children".  We  are 
proposing  also  to  include  two  routine 
uses  with  the  system  in  accordance  with 
5  U.S.C.  552a(e)(ll).  The  proposed  new 
system  will  provide  for  data  on  the 
nature  and  extent  of  the  effects  that 
Federal  subsidy  of  child  care  costs  have 
on  AFDC  recipients  and  their  families. 
Non-individually  identifiable  data  will 
be  used  for 'analysis  by  the  contractor, 
the  Urban  Institute,  and  sub-contractor, 
Westat,  any  agency  of  government,  and 
any  member  of  the  public  who  wishes  to 
conduct  statistical  analyses  of  such 
data. 

We  will  collect  data  from  seven  sites 
on  approximately  300  individuals.  The 
public  is  invited  to  submit  comments  on 
the  routine  uses  of  this  system  of 
records  on  or  before  June  17, 1982. 
DATE:  We  filed  a  report  of  a  new  system 
of  records  with  the  President  of  the 
Senate,  the  Speaker  of  the  House  of 


Representatives,  and  the  Director,  Office 
of  Management  and  Budget  (OMB)  on 
May  18, 1982.  The  proposed  routine  uses 
will  become  effective  on  the  effective 
date  of  the  system  without  further 
notice,  unless  we  receive  comments         , 
which  would  result  in  a  contrary 
determination. 

ADDRESS:  Interested  individuals  may 
conmient  on  this  system  of  records  and 
its  routine  uses  by  writing  to  the  ASPE 
Privacy  Officer,  Department  of  Health 
and  Human  Services,  200  Independence 
Avenue,  S.W.,  Washington,  D.C.  20201. 
We  will  make  comments  received 
available  for  public  inspection  in  Room 
436G.12  Alcove,  Hubert  Humphrey 
Building,  at  the  above  address. 

FOR  FURTHER  INF0flMATK>N  CONTACT: 

Project  Officer.  Recipient  Survey  of 
Alternative  Approaches  to  Financing 
Day  Care  for  AFDC  Children.  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation.  200  Independence  Avenue, 
S.W..  Room 447F,  Washington,  DC. 
20201,  telephone  number  (202)  245-2240. 

SUPPLEMENTARY  INFORMATKHC  The 

Assistant  Secretary  for  Planning  and 
Evaluation,  Department  of  Health  and 
Human  Services,  proposes  to  initiate  a 
new  system  of  records.  We  are 
proposing  to  establish  this  system  of 
records  as  part  of  an  overall  effort  to 
examine  the  various  approaches  to 
financing  child  care  for  AFDC  recipients 
as  well  as  to  gain  a  better  understanding 
of  what  State  policy  is,  how  it  is 
working  and  what  is  likely  to  occur. 

The  survey  of  AFDC  recipients  is  one 
of  several  steps  in  the  overall  project  to 
examine  the  effects  of  alternative 
approaches  to  financing  day  care  for 
AFDC  children  and  will  include  a 
system  of  records  with  personal 
identifiers.  Other  methods  of  collecting 
data  for  this  project  include  telephone 
interviews  and  in-person  surveys  of 
state  and  local  officials  and  day  care 
providers,  and  will  not  constitute  a 
system  of  records  under  the  Privacy  Act 

Local  welfare  agencies  will  identify 
AFDC  recipients  for  participation  in  the 
survey.  Interviews  with  recipients 
agreeing  to  participate  in  the  survey  will 
be  conducted  by  the  sub-contractor, 
Westat,  in  recipients'  homes. 
Approximately  300  AFDC  recipients 
receiving  child  care  subsidies  will  be 
interviewed. 

In  order  to  achieve  the  purpose  of  the 
study,  AFDC  recipients  will  be 
interviewed  face-to-face.  An  Interview 
of  this  type  will  determine  the  extent  of 
the  recipients'  child  care  arrangements, 
and  the  advantages  and  disadvantages 
of  each  type,  especially  the  way  in 
which  child  care  arrangement  interacts 
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with  recipients'  employment  and/or 
training.  Inquiries  will  be  made  into 
recipients'  feelings  about  the  quality  of 
care  their  child  receives;  the  extent  that 
the  program  enables  the  recipient  to 
seek  employment,  obtain  necessary 
training  or  maintain  a  job.  The 
interviewer  will  also  probe  into  whether 
the  program  succeeds  or  fails  to  provide 
necessary  care;  and  the  degree  to  which 
the  program  provides  incentives  or 
deterrents  to  continue  employment  and/ 
or  training. 

The  Privacy  Act  allows  us  to  disclose 
information  without  the  consent  of  the 
individual  for  "routine  uses,"  that  is. 
disclosure  for  purposes  which  are 
compatible  with  the  purpose  for  which 
we  collect  information.  Accordingly,  we 
are  proposing  two  routine  uses. 

One  is  disclosure  to  a  Congressional 
ofTice  from  the  record  of  an  individual  in 
response  to  an  inquiry  from  that 
Congressional  office  made  on  behalf  of 
that  individual.  , 

Another  routine  use  provides  for 
disclosure  to  a  contractor/sub- 
contractor of  ASPE  for  performance  of 
research,  evaluation  and  statistical 
activities  in  order  to  accomplish  the 
purposes  for  which  the  records  are 
collected. 

Also,  disclosure  may  be  made  to  the 
Department  of  Justice  in  the  event  of 
litigation  where  the  defendant  is  the 
Department  of  Health  and  Human 
Services  (HHS),  any  component  of  HHS, 
or  any  employee  of  HHS  in  his  or  her 
official  capacity;  HHS  may  disclose 
such  records  it  may  deem  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
elective  defense,  provided  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

Survey  respondents  will  be  informed 
that  participation  is  voluntary.  The 
Privacy  Act  statement  will  be  provided 
in  printed  form  to  all  potential 
respondents  so  they  may  have  the 
opportunity  to  read  the  statement  and 
provide  written  consent,  prior  to  any 
interviews  by  Westat.  At  that  time, 
should  the  respondents  have  any 
questions  about  the  purpose  of  the 
survey,  the  interviewer  will  answer 
them. 

Standard  procedures  described  below 
will  be  established  by  the  Urban 
Institute  with  respect  to  the  handling 
and  use  of  personal  identifying 
information  which  will  be  gathered  in 
the  course  of  the  interview  effort 

A  project  number  will  be  assigned  to 
each  client's  interview  sheet.  Thus, 
becoming  his/her  identification  number. 
A  master  list  which  cross-indexes 
project  numbers  with  names,  addresses 


and  telephone  numbers  will  be  kept 
under  lock  and  key,  initially  by  a  field 
representative  from  Westat,  and  then  by 
the  Urban  Institute's  Project  Director. 
The  Urban  Institute  will  retain  all 
records  for  the  life  of  the  project  with 
the  exception  of  the  master  list  of 
recipents'  names  as  described  below. 

Next,  the  master  list  will  be  given  to 
the  Government  Project  Officer  in  the 
Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation  where  it  will  be 
placed  in  a  locked  file.  Hie  master  list 
will  be  maintained  so  that  in  the  event 
of  a  foUowup  study,  additional 
longitudinal  data  from  the  same  families 
may  be  collected.  The  master  list  will  be 
destroyed  by  the  Government  Project 
Officer  no  later  than  one  year  after  the 
project  ends  if  no  additional  research  is 
conducted. 

During  the  period  of  time  that  the 
master  list  is  in  the  possession  of  the 
Urban  Institute  Project  Director  it  will 
be  accessible  only  to  Westat  and  the 
Urban  Institute  project  management 
staff  for  the  purposes  of  verifying  data 
or  arranging  follow-up  interviews.  Data 
will  then  be  entered  into  machine- 
readable  tapes  using  only  project 
numbers.  This  procedure  will  also 
assure  that  the  respondent's 
confidentiality  is  protected.  Individual 
respondents  will  never  be  identified  in 
any  analyses  or  reports  submitted  by 
the  Urban  Institute  for  this  project 
These  data  will  not  be  disclosed  nor 
released  to  any  other  agency, 
organization,  or  individual  except  under 
the  routine  uses  of  the  Privacy  Act  or  as 
otherwise  permitted  by  law. 

This  system  is  neither  designed  nor 
intended  to  be  used  to  measure  the 
behavior  of  any  specific  individual  with 
respect  to  any  data  that  are  collected  as 
part  of  the  evaluation. 

Since  we  propose  to  establish  this 
system  in  accordance  with  the 
requirements  of  the  Privacy  Act  we 
anticipate  no  adverse  effect  on  the 
privacy  or  other  personal  rights  of 
individuals. 

Dated:  May  1%,  1962. 
Robot  |.  Rubin. 

Assistant  Secretary  for  Planning  and 
Evaluation. 

Notificatioii  of  New  System  of  Records 
Required  by  tbe  Privacy  Act  of  1974 

09-90-0090 

SYSTEM  NAME 

Recipient  Survey  of  Alternative 
Approaches  to  Financing  Day  Care  for 
AFDC  Children/HHS/OS/ASPE. 

SECunrrv  CLASsmcATiON: 

None. 


svsTBi  location: 

The  Urban  Institute,  2100  M  Street 
N.W..  Washington.  D.C.  20037. 


CA' 


OFMOIVIOUALS 


•VTW 


The  system  will  include  files 
developed  fix>m  a  sample  of 
approximately  300  recipients  of  Aid  to 
Families  with  Dependent  Children 
(AFDC)  receiving  Federal  subsidy  for 
child  care  at  seven  sites.  The  system 
will  contain  mostly  records  of  current 
recipients,  however  some  former 
recipients  may  be  interviewed. 


CATEOOMESOr 


MTHESVSTBC 


The  contractor  maintains  two  sets  of 
files.  The  master  list  which  contains 
names,  addresses,  and  telephone 
numbers  of  participating  AFDC 
recipients.  A  project  number  links  this 
file  with  the  other  file.  Only  the  number 
permits  identification  of  the  individuaL 
The  written  consent  of  the  recipients 
who  agree  to  participate  in  the  study 
will  be  maintained  with  the  master  list 

With  the  exception  of  the  linking 
number  attached,  the  other  file  consists 
of  non-indlvidually  identifiable 
information.  Non-individually 
identifiable  information  being  collected 
includes  demographic  characteristics, 
80urce[s)  of  income  or  support  child 
care  history,  employment  and  training 
experience,  length  of  time  in  the  welfare 
system,  specifics  on  type  or  amount  of 
child  care,  type  of  provider  and  nature 
of  child  care  subsidy. 

AUTHOMTY  PON  HAMTENAMCl  OP  TMl 


42  U.S.C.  626,  42  U.S.C  641,  and  42 
U.S.C  1397e. 

PURPOSE  OP  THE  SVSIUI  OPHBCOHOS: 

The  proposed  new  system  will 
provide  data  for  the  purpose  of 
examining  the  various  approaches  to 
financing  child  care  for  AFDC  recipients 
as  weU  as  obtaining  a  better 
understanding  of  State  policy,  how  it  is 
working  and  what  is  likely  to  occur.  Hiis 
system  will  also  determine: 

1.  Types  and  quality  of  child  care 
arrangements  under  different  financing 
approaches; 

2.  The  effect  of  the  type  and  quality  of 
care  on  the  employment  of  AFDC 
recipients;  and 

3.  The  relative  costs  of  different  State 
approaches  to  financing  day  care. 


ROUnNC  USES  OP 

TME  8VSTEM,  IWCUIOWO  CAT 

USERS  AND  T>«  PUMPOSC  OP  SUCH  I 

Disclosure  may  be  made  to  a 
congressional  office  &om  the  record  of 
an  individual  in  response  to  an  in<)uiry 
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from  the  congressional  office  made  on 
behalf  of  that  individual. 

In  addition,  disclosure  may  be  made 
to  a  contractor/sub-contractor  in  order 
to  perform  the  duties  compatible  with, 
and  necessary  for  the  purpose  for  which 
the  data  were  collected.  The  contractor 
shall  be  required  to  maintain  Privacy 
Act  safeguards  with  respect  to  those 
records. 

Also,  disclosure  may  be  made  to  the 
Department  of  Justice  in  the  event  of 
litigation  where  the  defendant  is  the 
Department  of  Health  and  Human 
Services  (HHS),  any  component  of  HHS, 
or  any  employee  of  HHS  in  his  or  her 
official  capacity;  HHS  may  disclose 
such  records  it  may  deem  desirable  or 
necessary  to  the  Department  of  Justice 
to  enable  that  Department  to  present  an 
effective  defense,  provided  such 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

storage: 

Magnetic  tape  and  disk,  paper 
records.  A  non-automated  master  list  of 
names  will  be  stored  in  a  locked  file. 
Automated  recipient  records  containing 
no  personal  identifiers  will  be  stored  on 
magnetic  tape  and  disk. 

RETWEVABIUTY: 

The  matching  of  data  in  recipient 
records  with  personal  identifiers  will 
only  be  authorized  by  Westat  and  the 
Urban  Institute  project  management 
staff  for  the  following  reasons: 

1.  Verification  of  data:  and 

2.  At  the  request  of  a  recipient  in  the 
sample. 

SAFEQUARDS: 

(Access  controls]  Access  to  the  non- 
automated  master  list  will  be  limited  to 
Westat  and  the  Urban  Institute  project 
management  staff  for  the  two  reasons 
cited  above,  and  only  during  the  data 
collection  phase  of  the  project  as 
described  in  the  Retention  and  Disposal 
Section  below. 

NCTENTION  AND  DISPOSAL: 

During  the  collection  phase  of  this 
project,  the  master  Ust  of  names  and 
project  numbers  will  be  stored  under 
lock  and  key  by  the  sub-contractor, 
Westat.  Westat  upon  completion  of  the 
interview  and  any  necessary  follow-up 
will  then  submit  the  master  list  of  names 
to  the  Urban  Institute  Project  Director 
for  locked  storage.  The  Project  Director 
will  maintain  the  master  list  in  locked 
files  throughout  the  collection  phase. 
Upon  conclusion  of  the  collection  phase 
the  Project  Director  will  give  the  master 
list  of  names  and  project  numbers  to  the 
Government  Project  Officer,  where  they 


will  be  placed  in  a  locked  file.  In  the 
event  of  a  follow-up  study  these  same 
families,  may  be  contacted.  The  names 
will  be  destroyed  by  the  Government 
Project  Officer  no  later  than  one  year 
after  the  project  ends  if  no  subsequent 
research  is  conducted. 

SYSTEM  MANAOBKS)  AND  ADDRESS: 

Assistant  Secretary  for  Planning  and 
Evaluation,  U.S.  Department  of  Health 
and  Human  Services,  200  Independence 
Avenue,  S.W.,  Room  457F.  H.H.H. 
Building,  Washington,  D.C.  20201. 

NOTIFICATION  PROCEDURES: 

Inquiries  related  to  information  in  this 
system  should  be  directed  to  the 
Government  Project  Officer,  at  the 
address  below,  and  should  include  full 
name  and  current  address. 
Simultaneously,  with  requesting 
notification  of  inclusion  in  the  system  of 
records,  the  individual  may  request 
record  access  as  described  in  the  Record 
Access  Proceduires  Section. 

Project  Officer,  "Recipient  Survey  to 
Examine  the  Effects  of  Alternative 
Approaches  to  Financing  Day  Care  for 
AFDC  Children" 

Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation,  Room  447F. 
U.S.  Department  of  Health  and 
Human  Services,  200  Independence 
Avenue,  S.W..  Washington,  D.C. 
20201. 

RICOnO  ACCESS  PNOCEOURn: 

Individuals  who,  through  the 
notification  procedures  set  forth  above 
have  established  that  the  system  of 
records  contains  information  pertaining 
to  them  may  request  access  to  these 
records  by  writing  the  Government 
Project  Officer  at  the  address  given 
above.  The  Government  Project  Officer 
will  notify  the  individual  as  to  the  place 
and  time  for  access  to  the  record(s).  If 
the  requester  prefers,  and  the 
information  requested  is  not  too 
voluminous,  the  material  may  be  mailed. 

CONTESTINO  RECORD  PROCEDURES: 

Contact  the  Government  Project 
Officer  at  the  address  given  above,  give 
full  name  and  address,  specify  the 
information  being  contested,  the 
rationale  for  the  challenge  and  supply 
the  information  proposed  for 
substitution. 

RECORD  SOURCE  CATEOORIES: 

Information  will  be  obtained  from 
face-to-face  interviews,  client 
information  systems  and  recipient  case 
files. 


SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT 

None. 

(FR  Doc  a2-14ia2  Filed  5-24-82:  MS  tn) 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

Off-Road  Vetiide  Designation  Decision 

AOENCY:  Casper  District  Bureau  of  Land 
Management,  Interior. 

action:  Notice  of  Off-Road  Vehicle 
Designation  Decisions. 

summary:  The  Casper  EHstrict  Bureau 
of  Land  Management  has  completed 
decisions  to  designate  1,153,385  acres  of 
public  land  in  Natrona  County, 
Wyoming  as  open,  limited,  or  closed  to 
off-road  vehicle  use.  Designations  are  a 
result  of  land  use  planning  decisions 
made  in  the  1980  Natrona  Management 
Framework  Plan.  During  planning, 
comments  were  received  on  various 
areas  proposed  for  designation.  In 
addition,  information  letters  inviting 
conunent  were  sent  to  250  interested 
individuals  and  organizations. 

The  effect  of  the  designation  is  to  limit 
off-road  vehicle  use  on  most  public 
lands  to  existing  roads  and  vehicle 
routes.  However,  most  public  lands  are 
open  to  oversnow  vehicle  use.  Use  on  a 
few  areas  is  limited  to  designated  roads 
and  vehicle  routes  and  two  areas  are 
closed  to  all  motorized  vehicles. 

DATES:  The  decisions  will  become  final 
June  24, 1982. 

FOR  FURTHER  INFORMATKM  CONTACT 

Jim  Melton,  Area  Manager,  Platte  River 
Resources  Area,  951  Rancho  Road, 
Casper,  Wyoming  82601,  (307)  261- 
5556 
Paul  Arrasmith,  District  Manager, 
Casper  District  Office,  951  Rancho 
Road,  Casper,  Wyoming  82601.  (307) 
261-5101. 
SUPPLEMENTARY  INFORMATKM:  The 
authority  for  this  decision  is  derived 
from  Executive  Orders  11644  and  11989 
and  regulations  contained  in  43  CFR 
8340. 

Specific  area  designation  are  as 
follows: 

Open  Designation 

No  areas  were  identified  for  open 
designation. 

Limited  Designation 

1.  On  the  majority  of  public  lands 
(1,087,597  acres)  use  of  off-road  vehicles, 
except  oversnow  vehicles,  is  limited  to 
existing  roads  and  vehicle  routes.  The 
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lands  will  be  open  to  oversnow  vehicles. 
Existing  roads  and  vehicle  routes  are 
routes  constructed,  or  created  by  the 
frequent  passage  of  motor  vehicles,  prior 
to  October  1, 1980,  and  currently 
receiving  regular  and  continuous  use. 
Temporary  excursions  lr>aving  existing 
vehicular  routes  are  permitted  only  to 
accomplish  necessary  tasks  and  only  if 
such  travel  does  not  result  in  resource 
damage  such  as  erosion,  water  pollution, 
ruts  or  other  long-term  signs  of  vehicle 
use.  Necessary  tasks  are  work  requiring 
the  use  of  a  motor  vehicle. 

Random  or  unnecessary  travel  from 
existing  vehicle  routes  is  not  allowed. 
Creation  of  new  routes,  or  extension  or 
widening  of  existing  routes,  is  not 
allowed  without  prior  written  approval 
by  the  district  manager. 

This  designation  was  determined  to 
be  appropriate  for  a  majority  of  the 
public  lands  because  it  accommodates 
access  needs  while  providing  for 
resource  protectioa. 

2.  Off-road  vehicle  use  on  the 
following  areas  is  limited  to  designated 
roads  and  vehicle  routes: 

A.  Sand  Dunes  (13,560  acres]  10  miles 
northeast  of  Casper,  Wyoniing. 

E  Jackson  and  Little  Red  Creek 
Canyon  Area  (3,890  acres]  10  miles 
southwest  of  Casper,  Wyoming  on  the 
west  end  of  Casper  Mountain. 

C.  North  Platte  River  (2.990  acres] 
between  Alcova  and  Casper.  Wyoming. 

D.  The  Red  Wall  (32.295  acres]  in 
northern  Natrona  County. 

The  Sand  Dunes,  North  Platte  River 
and  Red  Wall  are  open  to  oversnow 
vehicles.  In  the  Jackson  and  Little  Red 
Creek  Canyon  Area,  oversnow  vehicles 
are  also  prohibited. 

Vehicle  travel  will  be  permitted  on 
roads  and  vehicle  routes  designated  by 
BLM.  Until  maps  are  issued  and  signs 
posted,  vehicular  travel  is  limited  to 
existing  roads  and  vehicle  routes. 

3.  Off-road  vehicle  use,  including 
oversnow  vehicle  use,  on  two  existing 
recreation  management  areas  is  also 
limited  to  designated  roads  and  vehicle 
routes,  lliese  areas  have  been  signed. 

A.  Muddy  Moimtain  Recreation  Area 
(11,370  acres]  located  10  miles  south  of 
Casper,  Wyoming  on  Muddy  Mountain. 
,  B.  Goldeneye  Wildlife  and  Recreation 
Area  (733  acres)  20  miles  northwest  of 
Casper,  Wyoming. 

Closed  Designation 

The  following  950  acres  are  closed 
year  long  to  all  motorized  vehicles: 

1.  Eastern  portion  of  the 
Environmental  Education  Area  on 
Muddy  Mountain  (630  acres) 
approximately  13  miles  south  of  Casper, 
Wyoming. 


2.  Oregon  Trail  wagon  ruts  along 
(approximately  320  acres)  the  Oregon 
Trail  Road,  from  Casper,  Wyoming  45 
miles  southeast  of  Pathfinder  Reservoir. 

Any  person(s]  having  special  access 
needs  may  apply  for  a  permit  to  enter  an 
area.  Any  constructed  access  will 
require  a  right-of-way  und«-  43  CFR 
2800. 

An  environmental  assessment 
describing  the  impact  of  these 
designations  was  completed  and  a 
finding  of  no  significant  environmental 
impact  was  determined.  This  document 
is  available  for  inspection  at  the  office 
hsted  above. 
Paul  W.  Arraamith. 
District  Manager. 

PH  Doc  82-141(7  PM  S-a«-a2;  MS  MO] 
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Colorado;  Boundary  Modification  Of 
the  Wetter  Mountain  and  Menefee 
Mountain  Wiidemasa  Study  Areas 

This  notice  serves  as  an  amendment 
to  my  previous  intensive  inventory 
decision  for  the  Weber  Mountain 
Wilderness  Study  Area  (CO-030-252) 
and  the  Menefee  Mountain  Wilderness 
Study  Area  {CO-030-251]  as  announced 
by  publication  in  the  Federal  Register, 
Vol.  45,  No.  222.  Friday,  November  14, 
1980  and  VoL  46,  No.  2,  Monday, 
January  5, 1981.  This  notice  also  serves 
to  aimounce  a  protest  period  on  my 
decision  to  amend  the  boundary  of  both 
the  Weber  Mountain  and  Menefee 
Mountain  Wilderness  Study  Areas 
which  begins  on  the  date  of  this 
announcement  and  ends  June  24, 1982. 

The  Weber  Mountain  unit  was 
originally  identified  as  a  6,320  acre 
Wilderness  Study  Area  (W'SA)  and  the 
Menefee  Mountain  unit  was  identified 
as  a  7,360  acre  WSA.  A  resurvey  of  the 
public  land  along  the  southeastern 
boundary  of  the  Weber  Mountain  WSA 
by  Cadastral  Survey  (Approved  July  31, 
1981]  defines  the  public  land  as 
approximately  one-eighth  mile  west  of 
the  described  WSA  boundary.  In 
addition,  an  established  irrigation  ditch 
was  identified  that  was  not  recorded 
during  the  Wilderness  inventory 
process.  This  survey  also  defines  the 
public  land  in  the  southwestern  comer 
of  the  Menefee  Mountain  WSA  as 
approximately  one-eighth  mile  west  of 
the  described  boundary. 

It  is  my  decision,  therefore,  to  modify 
the  existing  Weber  Mountain  WSA 
boundary  to  parallel  the  west  side  of  the 
established  irrigation  ditch  within  pubUc 
lands,  and  to  coincide  with  the  recent 
survey  lines  where  the  public  land  and 
private  land  delineate  the  boundary. 
The  Weber  Mountain  WSA  would 


therefore  contain  6,200  acres  of  pubhc 
lands.  In  addition,  it  is  my  decision  to 
modify  the  existing  Menefee  Mountain 
WSA  boundry  to  coincide  with  the 
recent  survey  lines  where  the  public 
land  and  private  land  delineate  the 
boundary.  The  Menefee  Mountain  WSA 
would  therefore  contain  7,400  acres  of 
public  lands. 

Persons  wishing  to  protest  my 
decision  annoimoed  herein  must  file  a 
written  protest  with  the  Colorado  State 
Director.  Colorado  State  Office.  Bureau 
of  Land  Management  1037  20th  Street. 
Denver,  Colorado  80202,  on  or  before 
4.-00  p.m.,  June  24, 1982.  Only  those 
protests  received  by  the  Colorado  State 
Office  by  the  time  and  date  specified 
will  be  accepted. 

The  protest  must  include  a  clear  and 
concise  statement  of  the  reasons  fw  the 
protest,  as  well  as  data  to  support  the 
reasons  stated.  The  State  Director  will 
issue  a  written  decision  on  any  protest 
which  is  filed  according  to  the  above 
requirements  and  will  publish  a  notice 
in  the  Federal  Register  of  the  action 
taken  in  response  to  the  protest. 

Any  person  adversely  affected  by  the 
State  Director's  decision  on  a  written 
protest  may  appeal  such  decision  under 
the  provisions  of  43  CFR  Part  4. 

Information  on  the  Weber  Mountain 
Wilderness  Study  Area  can  be  obtained 
by  contacting  BLM  personnel  at  the 
following  location:  Montrose  District 
Office,  (303)  249-7791,  2465  South 
Townsend,  P.O.  Box  1289.  Montrose. 
Colorado  81402,  District  Manager 
Marlyn  V.  Jones.  Wilderness  Specialist 
Jon  Wesley  Sering. 

In  Denver  contact:  Colorado  State 
Office,  1037  20th  Street,  Denver, 
Colorado  80202:  State  Wilderness 
Coordinator  Barry  ToUefson,  (303)  837- 
3393.  ^ 

Dated:  May  25. 1982. 
Geofga  C  Franda. 

State  Director,  Colorado,  Bureau  of  Load 
Management,  Denver,  Colorado. 
(FR  Doc  sa-iaese  rm  s-m-sz:  ms  *■! 
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Alasita  Outer  Continentai  Sttelf; 
AvaMaltiHty  of  Final  Environmental 
Imftact  Statement  Regardhtg  Propoaed 
Diapir  Field  OH  and  Gas  Lease  Sale  Na 
71 

Pursuant  to  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1968,  the  Bureau  of  Land  Management 
has  prepared  a  final  environmental 
impact  statement  relating  to  a  proposed 
Outer  Continental  Shelf  (OCS)  oil  and 
gas  lease  sale  of  372  tracts  consisting  of 
approximately  744,000  hectares  (1.8 
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million  acres)  of  submerged  Federal 
lands  in  the  Diapir  Field,  off  the 
northern  coast  of  Alaska  (OCS  Sale  Na 
71). 

Single  copies  of  the  final 
environmental  impact  statement  can  be 
obtained  from  the  Office  of  the 
Manager,  Bureau  of  Land  Management, 
Alaska  Outer  Continental  Shelf  Office. 
P.O.  Box  1159,  Anchorage,  Alaska  996ia 
and  from  the  Office  of  Public  A^airs, 
Bureau  of  Land  Management  (130), 
Washington.  D.C.  2024a 

Copies  of  the  final  environmental 
impact  statement  will  also  be  made 
available  for  inspection  in  the  following 
public  libraries:  Alaska  Federation  of 
Natives.  1577  O  Street,  Suite  304, 
Anchorage.  AK  99501;  Anchor  Point 
Public  Library,  Anchor  Point.  AK  99556; 
Department  of  the  Interior  Resources 
Library.  701  "C"  Street.  Box  36, 
Anchorage,  AK  99513;  Cordova  Public 
Library,  Box  472.  Cordova.  AK  99574; 
Kenai  Community  Library,  Box  157, 
Kenai.  AK  99611;  Elim.  Learning  Center, 
Elim  AK  99739:  Haines  Public  Library, 
P.O.  Box  36,  Haines.  AK  99627;  North 
Star  Borough  Library,  Fairbanks,  AK 
99701;  University  of  Alaska.  Institute  of 
Social  and  Economic  Research  Library, 
Fairbanks.  AK  99601;  Homer  Public 
Library,  Box  356,  Homer.  AK  99603;  Z. ). 
Loussac  Public  Library,  427  P  Street, 
Anchorage,  AK  99601;  Juneau  Memorial 
Library,  114  W.  4th  Street  Juneau.  AK 
99824;  Alaska  State  Library,  Documents 
Librarian,  Pouch  G.  Juneau,  AK  99611: 
Ketchikan  Public  Library,  629  Dock 
Street  Ketchikan,  AK  99901;  Department 
of  Defense,  Army  Corps  of  Engineers 
Library.  P.O.  Box  7002.  Anchorage,  AK 
99501;  Kodiak  Public  Ubrary,  PX).  Box 
965,  Kodiak.  AK  99615:  Metlakatla 
Extension  Center,  Metlakatla.  AK  99928; 
Department  of  Interior,  Bureau  of  Mines 
Library,  AF-F.O.  Center,  P.O.  Box  55a 
Juneau,  AK  99602;  Petersburg  Extension 
Center.  Box  289.  Petersburg.  AK  99633; 
Seldovia  Public  Library,  E)rawer  D, 
Seldovia,  AK  99663;  Seward  Community 
Library,  Box  537,  Seward.  AK  99664; 
University  of  Alaska  Juneau  Library. 
P.O.  Box  1447,  Juneau,  AK  91447;  Sitka 
Community  Library,  Box  109a  Sitka.  AK 
99835:  Douglas  Public  Library,  Box  469, 
Douglas,  AK  99624;  University  of  Alaska 
Anchorage  Library,  3211  Providence 
Drive,  Anchorage,  AK  90604;  University 
of  Alaska  Elmer  E.  Rasumssoo  Library, 
Fairbanks.  AK  99701;  Wrangell 
Extension  Center.  Box  661.  WrangelL 
AK  99929. 


Arnold  E.  Petty, 

Acting  Associate  Director.  Bureau  of  Land 
Management 
May  4, 1962. 
Approved; 
Bruce  BUncfaard, 
Director,  Environmental  Project  Review. 

[FK  Doc  12-14221  Filed  S-24-82:  a:4»  am| 
BHJJNQ  OOOC  IttO  II  M 


[OR  11304] 

Oregon;  Partial  Termination  of 
Proposed  Wlttidrawal  and  Reservation 
of  Lands 

Correction 

In  FR  Doc  82-10371  appearing  on 
page  16420  in  the  issue  of  Friday,  April 
la  1982;  in  the  first  column,  in  the  land 
description  under  T.  40  S.,  R.  8  W.,  the 
first  line  of  Section  5  should  read  "Sec. 
5.  Fractional  NE)iNE)4,  S)4NE)i,  and": 
first  line  of  Section  15  should  read  "Sec. 
15.  NEX.  EXNWJS.  SXNEJJ,  and". 

BNJJNQCOOC  1M»-«1-1I 


Fish  and  WMdllfe  Service 

Louisiana;  Application 

Notice  is  hereby  given  that  under 
section  28  of  the  Mineral  Leasing  Act  of 
1920  (30  U.S.C.  185)  as  amended  by  Pub. 
L  93-153,  Cities  Service  Company  has 
applied  for  a  6-inch  natural  gas  pipeline 
right-of-way  that  will  cross  the  following 
lands: 

T.  13  &  R.  13  W.. 

Sec.1. 
T.  13  S.  R.  12  W., 

Sees.  1,  2,  3, 4, 5, 6. 
T.  13  S.  R.  11 W.. 

Sea& 

This  pipeline  will  convey  natural  gas 
across  5.658  miles  of  the  Sabine 
National  Wildlife  Refuge.  Cameron 
Parish.  Louisiana. 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  United  States  Fish 
and  Wildlife  Service  will  be  proceeding 
with  consideration  of  whether  the 
application  should  be  approved,  and  if 
so.  under  what  terms  and  conditions. 

Interested  persons  desiring  to  express 
their  views  should  do  so  within  thirty 
(30)  days  and  send  their  name  and 
address  to  the  Regional  Director,  United 
States  Fish  and  Wildlife  Service.  75 
Spring  Street  SW..  Atlanta,  Georgia 
30303-3376. 


Dated:  April  28, 1962. 
lames  W.  Puffiain. 

Regional  Director. 

[FR  Doc  82-14104  Filed  5-M-B2:  as46  ub\ 
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Minerals  Management  Service 

Oil  and  Gas  and  Sulphur  Operations  in 
ttte  Outer  Contlnontal  SImH;  Cttevron 
USJL 

A06NCY:  Minerals  Management  Service. 
Interior. 

ACTION:  Notice  of  Receipt  of  a  Proposed 
Development  and  Production  Plan. 

HmnAlTY:  Notice  is  hereby  given  that 
Chevron  U.SA.  Inc.  has  submitted  a 
Development  and  Production  Man 
describing  the  activities  it  proposes  to 
conduct  on  Lease  OCS-G 1241,  Block  52. 
South  Timbalier  Area.  Offshore 
Louisiana. 

The  purpose  of  this  Notice  is  to  inform 
the  public,  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  Plan  and 
that  it  is  available  for  public  review  at 
the  Office  of  the  Minerals  Manager,  Gulf 
of  Mexico  OCS  Region.  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie, 
Louisiana  70002. 

RM  njHTMER  INFOmiATION  CONTACT: 

Minerals  Management  Service,  Public 
Records.  Room  147.  Open  weekdays  9 
a.m.  to  3:30  p.m..  3301  North  Causeway 
Blvd..  Metairie,  Louisiana  70002,  Phone 
(504)  837-472a  Ext  226. 

SUPPtEMENTAJiv  INFORMATKM:  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  Development  and 
Production  Plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  December  13, 
1979,  (44  FR  53685).  Tliose  practices  and 
procedures  are  set  out  in  a  revised 
S  250.34  of  Title  30  of  die  Code  of 
Federal  Regulations. 

Dated  May  17, 1962. 
LonvellG.  Hammoas, 

Minerals  Manager,  Gulf  of  Mexico  OCS 

Region. 

pit  Doc  aa-l41M  Filed  i-M-ai:  MS  wM 
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Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf;  Union  OM 
Co. 

agency:  Minerals  Management  Service, 
Interior. 

action:  Notice  of  the  Receipt  of  a 
Proposed  Develo{Hnent  and  Production 
Plan. 

SUMMARV:  Notice  is  hereby  given  that 
Union  Oil  Company  of  California  has 
submitted  a  Development  and 
Production  Plan  describing  the  activities 
it  proposes  to  conduct  on  Lease  OCS-G 
3327,  Block  65,  Vermilion  Area,  offshore 
Louisiana. 

The  purpose  of  this  Notice  is  to  inform 
the  public  pursuant  to  Section  25  of  the 
OCS  Lands  Act  Amendments  of  1978, 
that  the  Minerals  Management  Service 
is  considering  approval  of  the  Plan  and 
that  it  is  available  for  public  review  at 
the  OfRoe  of  the  Minerals  Management, 
Gulf  of  Mexico  OCS  Region,  Minerals 
Management  Service,  3301  North 
Causeway  Blvd.,  Room  147,  Metairie. 
Louisiana  70002 

FOR  FURTHER  INFORMATION  CONTACT 

Minerals  Management  Service,  Public 
Records,  Room  147,  open  weekdays  9 
a.m.  to  3:30  pjn..  3301  North  Causeway 
Blvd.,  Metairie,  Louisiana  70002,  Mione 
(504)  837-4720.  Ext  226. 
SUPPLEMENTARY  MFORMATKNC  Revised 
rules  governing  practices  and 
procedures  under  which  the  Minerals 
Management  Service  makes  information 
contained  in  Development  and 
Production  Plans  available  to  affected 
States,  executives  of  affected  local 
governments,  and  other  interested 
parties  became  effective  December  13, 
1979.  (44  FR  53685).  TTiose  practices  and 
procedures  are  set  out  in  a  revised 
§  250.34  of  Title  30  of  the  Code  of 
Federal  Regulations. 

Dated:  May  17, 1962. 

Lowell  G.  HanuMMs, 

Minerals  Manager,  Gulf  of  Mexico  OCS 
Region. 

(FR  Doc  az-l«U«  PUad  i-M-tt.  M6  tm\ 


National  Parle  Service 

Bureau  Forms  Submitted  for  Review 

The  propolsal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contt^cting  the  Bureau's  clearance 


officer  at  the  phone  nimiber  listed 
below.  Comment  and  suggestions  on  the 
requirement  should  be  made  directly  to 
the  Bureau  clearance  officer  and  the 
Office  of  Management  and  Budget 
reviewing  official,  Mr.  WiUiam  T. 
Adams,  at  202-395-7340. 

Title:  Annual  Application. 

Bureau  Form  Number  FHR-8-301  A 
and  B. 

Frequency:  Annally. 

Description  of  Respondents:  State 
Governments. 

Annual  Responses:  57. 

Aimual  Burden  Hours:  2,280. 

Bureau  clearance  officer:  Russell  K. 
Ol8en-523e5092. 
Russell  K.  Glsen. 

Information  Collection  Cieaiaaoe  Officer. 
May  18, 1982. 

[FR  Doc  82-14179  Filed  S-M-U;  MB  tm^ 
nUJNQ  CODE  43W-70-M 


Office  Of  the  Secretary 

Transfer  of  Alaslca  Native  Claims 
Appeals  Functions 

Notice  is  hereby  given  that  the 
Secretary  of  the  Interior  has  issued 
Order  Number  3078  dated  April  29, 1982. 
TTie  Order  will  consohdate  the  functions 
of  the  Alaska  Native  Claims  Appeal 
Board  into  the  interior  Board  of  Land 
Appeals.  The  Alaska  Native  Claims 
Appeal  Board  will  be  abolished.  The 
Order  is  published  in  its  entirety  below. 

Additional  information  regarding  the 
Order  may  be  obtained  from  the 
Director,  Office  of  Hearings  and 
Appeals,  U.S.  Department  of  the  Interior, 
4015  Wilson  Boulevard,  Arlington, 
Virginia  22203,  telephone  708-557-1500. 

Dated:  May  14, 1982. 

Joseph  E.  Doddridge, 

Acting  Deputy  Assistant  Secretary  of  the 
Interior. 

April  29. 1982. 

Order  No.  307a 

Subject  Consolidation  of  the  Alaska 
Native  Claims  Appeal  Board 
Functions  into  the  Interior  Board  of 
Land  Appeals. 

Section  1.  Purpose.  This  order 
consolidates  the  functions  of  the  Alaska 
Native  Clauns  Appeal  Board  into  the 
Interior  Board  of  Land  Appeals.  TTie 
piupose  of  this  action  is  to  achieve 
greater  economy  in  the  use  of  Office  of 
Hearings  and  Appeals  resources  in  view 
of  the  declining  number  of  appeals 
arising  under  the  Alaska  Native  Qaims 
Settiement  Act  43  U.S.C  1601-1628 
(1976). 

Section  2.  Authority.  Tliis  order  is 
issued  in  accordance  with  the  authority 


provided  by  Section  2  of  Reorganization 
Plan  No.  3  of  1950  (64  Stat.  1262). 

Section  3.  Transfer  of  Function.  All  of 
the  functions  and  responsibiUties 
delegated  to  the  Alaska  Native  Claims 
Appeals  Board  with  respect  to  appeals 
arising  under  the  Alaska  Native  Claims 
Settlement  Act  are  transferred  to  the 
Interior  Board  of  Land  Appeals. 

Section  4.  Abolishment.  The  Alaska 
Native  Claims  Appeal  Board  is 
abolished. 

Section  4.  Implementation. 

(a)  The  Assistant  Secretary — Pohcy, 
Budget  and  Administration  is 
responsible  for  implementing  this  order 
with  respect  to  personnel,  property, 
records  and  funds. 

(b)  The  Director,  Office  of  Hearings 
and  Appeals,  in  consultation  with  tbie 
Assistant  Secretary— Policy,  Budget  and 
Administration,  shall  make  such 
organizational  arrangements  for  the 
performance  of  transferred  functions  as 
he  deems  necessary.  In  making  these 
arrangements,  the  Director  shall  seek  to 
ensure  that  the  rights  of  parties  bringing 
appeals  imder  the  Alaska  Native  Claims 
Settlement  Act  are  protected  and  that  no 
undue  delay  in  consideration  of  sodi 
appeals  occurs. 

(c)  All  Alaska  Native  Claims 
Settlement  Act  appeals  filed  on  or  after 
the  effective  date  of  this  order  must  be 
filed  in  accordance  with  43  CFR  Part  4, 
Subpart  E. 

(d)  Changes  to  Departmental 
regulations  made  necessary  by  this 
order  will  be  published  in  the  Federal 
Register. 

Section  6.  Effective  Date.  This  order  is 
effective  June  30, 1982.  The  provisions  of 
this  order  will  terminate  on  December 
31, 1982. 

Dated:  April  29. 1962. 
James  G.  Watt 

Secretary  of  the  Interior 

|FR  Doc  B2-14iae  Filed  S-24-82;  »4«  anj 
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Information  Collections  Submitted  to 
0MB  for  Review 

The  proposals  for  the  collection  of 
information  Usted  below  have  been 
submitted  to  the  Office  of  Management 
^nd  Budget  for  approval  under  the 
provisons  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirements  and  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  appropriate  Bureau 
clearance  officers  at  the  phone  numbers 
listed  below.  Comments  and  suggestions 
on  the  requirements  should  be  made 
direcUy  to  the  Bureau  clearance  officer 
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and  the  Office  of  Management  and 

Budget  reviewing  official,  Mr.  William  T. 

Adams,  at  202-395-734a 

May  19. 1962. 

Vivian  A.  Kaado, 

Department  Clearance  Officer,  Office  of  the 

Secretary. 

Bureau:  Office  of  Surface  Mining. 

Title:  30  CFR  850,  Blaster  Certification. 

Bureau  Form  Number  None. 

Frequency:  Nonrecurring. 

Description  of  Respondents:  State 
Natural  Resource  Agencies. 

Annual  Responses:  5,924. 

Annual  Burden  Hours:  311,32a 

Bureau  Clearance  Officer  Darlene 
Grose  202-343-5447. 

Bureau;  Geological  Survey. 

Title:  30  CFR  250.12  Suspension  of 
Operations. 

Bureau  Form  Number  None. 

Frequency:  Nonrecurring. 

Description  of  Respondents:  OCS 
Federal  Mineral  Lessees. 

Annual  Responses:  20. 

Annual  Burden  Hours:  160. 

Bureau  Clearance  Officer  Patrick 
Cunningham  703-860-7211. 

Bureau:  Bureau  of  Land  Management 

Title:  43  CFR  3400,  Coal  Management, 
Federally  Owned  Coal. 

Bureau  Form  Nimiber  Nona. 

Frequency:  Nonrecurring. 

Description  of  Respondents:  Coal 
Mining  Industry,  State  and  Local 
Government. 

Annual  Responses:  825. 

Annual  Burden  Hours:  12,400. 

Bureau  Clearance  Officer  Harold 
Walker.  202-653-8853. 

Bureau:  Bureau  of  Land  Management. 

Title:  43  CFR  3600,  Mineral  Material 
Disposal 

Bureau  Form  Number  3600-4,  3600-5. 

Frequency:  Annually. 

Description  of  Respondents:  Sand  and 
gravel  operators,  construction 
companies,  highway  departments. 

Annual  Responses:  6,250. 

Annual  Burden  Hours:  1,2S0. 

Bureau  Clearance  Officer  Harold 
Walker  202-653-8853. 

Bureau:  Bureau  of  Land  Management 

Title:  43  CFR  3833,  Recordation  of 
Mining  Claims. 

Bureau  Form  Number  None. 

Frequency:  Annually. 

Description  of  Respondents:  Owners 
of  unpatented  mining  claims,  mill  sites, 
and  tunnel  sites. 

Annual  Responses:  250,000. 

Annual  Burden  Hours:  20,833. 

Bureau  Clearance  Officer  Harold 
Walker  202-683-5583. 

Bureau:  Bureau  of  Land  Management 

Title:  43  CFR  2920,  Leases,  Permits 
and  Easements  Under  the  Federal  Land 
Policy  and  Management  Act 


Bureau  Form  Number  2920-1. 

Frequency:  Nonrecurring. 

Description  of  Respondents:  Any 
person  legally  capable  of  holding  lands 
or  interests  therein  under  the  laws  of  the 
State  in  which  the  lands  or  the  interests 
therein  are  located. 

Annual  Responses:  380. 

Annual  Burden  Hours:  3230. 

Bureau  Clearance  Officer  Harold 
Walker,  202-683-5583. 

Bureau:  Bureau  of  Land  Management 

Title:  Road  Use  Fees  Paid  Report. 

Bureau  Form  Number  5450-8. 

Frequency:  On  occasion. 

Description  of  Respondents:  Timber 
Sale  Purchasers. 

Annual  Responses:  900. 

Annual  Burden  Hours:  270. 

Bureau  Clearance  Officer  Harold 
Walker  202-683-5583. 

Bureau:  Bureau  of  Land  Management. 

Title:  43  CFR  3200. 

Bureau  Form  Number  3200-2.  3200-0, 
3200-11,  320Q-17. 

Frequency:  Nonrecurring. 

Description  of  Respondents: 
Individuals,  Small  Businesses,  Large 
Corporations,  State  and  Local 
Governments. 

Annual  Responses:  420. 

Annual  Burden  Hours:  1,449. 

Bureau  Clearance  Officer  Harold 
Walker,  202-663-8853. 

(FR  Doo.  81-14188  FiM  5-M-82:  8:46  ami 
BNJJNa  COOE  4310-10-M 


Office  of  Surface  Mining 

Bureau  Forms  Submitted  for  Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  the  Office  of 
Management  and  Budget  reviewing 
official,  Mr.  William  T.  Adams,  at  20^ 
395-7340. 

Title:  30  CFR  776  General 
Requirements  for  Coal  Exploration. 

Bureau  Form  Number  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  Coal 
Mine  Operators. 

Annual  Responses:  2,2Sa 

Annual  Burden  Hours:  162,500. 


Bureau  clearance  officer  Darlene 
Grose  202-343-5447. 
Canon  W.  Gulp, 

Acting  Assistant  Director,  Management  and 
Budget 

4May  18, 1982. 

[FR  Doc.  82-14187  Filed  5-24-82;  8:46  un| 
MLUNO  COM  4S1IH)6-M 

Bureau  Foima  Submitted  for  Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction    - 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  information  collection 
requirement  and  explanatory  material 
may  be  obtained  by  contracting  the 
Bureau's  clearance  officer  at  the  phone 
number  listed  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  the  Office  of 
Management  and  Budget  reviewing 
official,  Mr.  William  T.  Adams,  at  202- 
395-7340. 

Title:  30  CFR  784  Underground  Mining 
Permit  Applications — Minimum 
Requirements  for  Reclamation  and 
Operation  Plan. 

Bureau  Form  Number:  None. 

Frequency:  On  occasion. 

Description  of  Respondents:  Coal 
Mine  Operators. 

Annual  Responses:  41,923. 

Annual  Burden  Hours:  791,396. 

Bureau  clearance  officer  Darlene 
Grose,  202-343-5447. 
Canon  W.  Gulp. 

Acting  Assistant  Director,  Management  and 
Budget 
May  18, 1982. 

(FR  Doc  82-14180  Piled  5-24-82;  8:45  am) 
BHJJNOCOOE  43tO-06-M 


Bureau  Fonns  Submitted  for  Review 

The  proposal  for  the  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of 
proposed  information  collection 
requirement  and  explanatory  material 
may  be  obtained  by  contacting  the 
Bureau's  clearance  officer  at  the  phone 
number  hsted  below.  Comments  and 
suggestions  on  the  requirement  should 
be  made  directly  to  the  Bureau 
clearance  officer  and  the  Office  of 
Management  and  Budget  reviewing 
official,  Mr.  William  T.  Adams,  at  202- 
395-7340. 
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Title:  30  CFR  771  General 
Requirements  for  Permits  and  Permits 
Applications. 

Bureau  Form  Ntmiben  None. 

Frequency:  Once. 

Description  of  Respondents:  Coal 
Mine  Operators. 

Annual  Responses:  4,843. 

Annual  Burden  Hours:  31.576.^ 

Bureau  clearance  officer  Darlene 
Grose  202-343-5447. 
Canon  W.  Gulp, 

Acting  Assistant  Director,  Management  and 
Budget 
May  la  1982. 

(Fit  Doc  82-Min  rUed  S-Z4-8£  a-4S  am] 
WLUNQ  COOC  4310-OS-M 


INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carriers;  Permanent  Autt>ortty 
Decisions;  Decision-Notice 

The  following  applications.  Hied  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  on  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3. 1980,  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fit.  willing,  and  able  to 
provide  the  transportation  service  or  to 
comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit,  willing,  and  able  to  perform 
the  services  proposed,  and  to  conform  to 
the  requirements  of  Title  49.  Subtitle  IV. 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 


exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
fit)m  date  of  publication  (or,  if  the 
application  later  become  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  appUcants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
imopposed  apphcations  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met.  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  appUcant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right. 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract" 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office,  (202)  275-7326. 

Volume  No.  OPl-67 

Decided:  May  12, 1982. 

By  the  Commission,  Review  Board  No.  1, 
Members  Paricer  Chandler,  and  Fortier. 
(Meml>er  Paricer  not  participating.] 

MC  99680  (Sub-20),  filed  May  5, 1982. 
Apphcant:  NORTH  SHORE  &  CENTRAL 
ILLINOIS  FREIGHT  CO.,  7701  W.  95th 
St.,  Hickory  Hills,  IL  60457. 
Representative:  James  C.  Hardman,  33 
N.  LaSalle  St..  Chicago,  IL  60602;  (312) 
236-5944.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk],  between 
Uniontown.  KY.  on  the  one  hand,  and, 
on  the  other,  points  in  the  U.S.  (except 
AK  and  HI). 

Note. — The  purpose  of  this  application  is  to 
substitute  motor  carrier  for  abandoned  rail 
carrier  service. 

MC  129420  (Sub-6),  filed  May  5. 1982. 
Applicant:  LILE  INTERNATIONAL 
COMPANIES,  15605  S.W.  72nd  Avenue. 
Tigard,  OR  97223.  Representative: 


Wendell  B.  Lile  (same  address  as 
applicant)  (503)  620-8480.  Transporting 
shipments  weighing  100  pounds  or  less  if 
transported  in  a  motor  vehicle  in  which 
no  one  package  exceeds  100  pounds, 
between  points  in  the  U.S. 

MC  161580,  filed  April  20. 1982^ 
Applicaht:  HAROLD  W.  LIGGETT. 
d.b.a.  OGALLALA  PRODUCE,  1305 
Debra  Lane,  Madison,  WI  53704. 
Representative:  Charles  E.  Dye.  Swan 
Lake  Village,  Saddle  Ridge  #832, 
Portage,  WI  53901;  (608)  742-3579. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners,  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
In  the  U.S.  (except  AK  and  HI). 

MC  161811,  filed  May  3, 1982. 
Applicant:  LEASING  AND 
MAINTENANCE.  INC..  3842  West  St, 
Landover,  MD  20785.  Representative: 
Gerald  K.  Gimmel.  Suite  20a  444  N. 
Frederick  Ave..  Gaithersburg,  MD  20877; 
(301)  840-8565.  Transporting  (1)  for  or  on 
behalf  of  the  United  States  Government, 
general  commodities  (except  used 
household  goods,  hazardous  or  secret 
materials,  and  sensitive  weapons  and 
munitions),  and  (2)  shipments  weighing 
100 pounds  or  less  if  transported  in  a 
motor  vehicle  in  which  no  one  package 
exceeds  100  pounds,  between  points  in 
the  U.S.  (except  AK  and  HI). 

MC  161820.  filed  May  4. 1982. 
Applicant:  F  &  D  EPPENBACH 
TRUCKING,  INC.,  P.O.  Box  57a  Blair. 
NE  68008.  Representative:  James  F. 
Crosby,  7363  Pacific  Street.  Suite  210B. 
Omaha,  NE  68114;  (402)  397-9900. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs].  Agricultural 
limestone,  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

V(dume  No.  OP2-96 

Decided:  May  7, 1982. 
By  the  Commission,  Review  Board  No.  1. 
Members  Parker.  Chandler,  and  Fortier. 

MC  144122  (Sub-84),  filed  April  26. 
1982.  Applicant:  CARRETTA 
TRUCKING,  INC.,  South  160,  Route  17 
North,  Paramus,  NJ  07652. 
Representative:  Charles  J.  Williams,  P.O. 
Box  186.  Scotch  Plains,  NJ  07076;  (201) 
322-5030.  As  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  the  U.S.  (including 
AK.  but  excluding  HI). 
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MC  157763  (Sub-l).  filed  April  20, 
1982.  Applicant:  PRESTO 
TRANSPORTATION,  INC.  P.O.  Box 
469,  Peru,  IL  61354.  Representative: 
David  Earl  Tinker,  100  Connecticut 
Avenue,  NW.,  Suite  lllZ  Washington. 
DC  20036-5391,  (202)  887-586a  (1) 
Transporting,  for  or  on  behalf  of  the 
United  States  Government  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions), 
between  points  in  the  U.S.  (except  AK 
and  HI)  (2)  transporting  shipments 
weighing  100 pounds  or  less  if 
transported  in  a  motor  vehicle  in  which 
no  one  package  exceeds  100  poimds, 
between  points  in  the  U.S.  (except  AK 
and  HI),  and  (3)  as  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  161752,  filed  April  30, 1982. 
Applicant:  TOP-TOW  TOWING 
CORPORATION,  111  West  Washington 
Street,  Chicago,  IL  60606. 
Representative:  Charles  R  Wickman. 
Suite  1435,  2  North  Riverside  Plaza. 
Chicago.  IL  60606,  (312)  454-0220. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agriculture 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  owner  of  motor  vehicle 
in  such  vehicle,  between  points  in  the 
U.S.  (except  AK  and  HI). 

Volume  No.  OP2-104 

Decided:  May  18, 1982. 
By  the  Conmussion.  Review  Bo«rd  Na  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  151803  (Sub-2).  filed  May  8, 1982. 
Applicant:  SOUTHERN  EXPRESS.  INC. 
860  West  Main  St.,  Spartanburg.  SC 
29301.  Representative:  Joseph  M.  Epting. 
1338  Main  St.,  P.O.  Box  11414,  Coliunbia. 
SC  29211.  (803)  799-9427.  Transporting 
for  or  on  behalf  of  the  United  States 
Government,  general  commodities 
(except  used  household  goods, 
hazardous  or  secret  materials,  and 
sensitive  weapons  and  munitions), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  161852  (Sub-2),  filed  May  6, 198Z 
Applicant:  TROPHY  TRANSPORT,  INC., 
P.O.  Box  2352,  Dalton.  GA  30720. 
Representative:  Gerald  K.  Gimmel.  Suite 
200,  444  N.  Frederick  Ave..  Gaithersbuig. 
MD  20877,  301-«40-6565.  Transporting, 
for  or  on  behalf  of  the  United  States 
Government,  general  commodities 
(except  used  household  goods, 
hazardous  or  secret  materials,  and 
sensitive  weapons  and  munitions), 
between  points  in  the  U.S.  (except  AK 
and  HI). 


MC  161893.  filed  May  la  1982. 
Applicant:  ADVANCED  WAREHOUSE 
AND  DISTRIBUTION  CORPORATICW. 
30  Middlesex  Ave..  Somerville.  MA 
02145.  Representative:  lames  F.  Martin. 
Jr.,  8  W.  Morse  Rd.,  Bellingham,  MA 
02019.  617-966-2083.  As  a  broker  of 
general  commodities  (except  household 
goods),  between  points  in  the  U.S. 
(except  AK  and  HI). 

Volume  Na  OP2-101 

Decided:  May  14. 1962. 

By  the  Commission.  Review  Board  No.  1, 
Member*  Parker,  Chandler,  and  Fortief. 

MC  139253  (Sub-9),  filed  April  28, 
1982.  AppUcant:  SOUTHEASTERN 
WAREHOUSING  AND  DISTRIBUTICMJ 
CORPORATION,  102  Ashe  St.,  Johnson 
City,  TN  37061.  Representative:  Roland 
M.  Lowell.  5th  Floor,  501  Union  St, 
Nashville.  TN  37219,  615-255-054a 
Transporting,  for  or  on  behalf  of  the 
United  States  Government  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials 
and  sensitive  weapons  and  munitions) 
and  used  household  goods  for  the 
account  of  the  United  States 
Government  incident  to  the  performance 
of  a  pack-and-crate  service  on  behalf  of 
the  Department  of  Defense,  between 
points  in  the  U.S.  (except  AK  and  HI). 

MC  147342  (Sub-l),  filed  May  5, 1982. 
Applicant  FOSTER'S 
TRANSPORTATION,  INC.,  Mullica  Hill 
Road.  Box  10,  R.D.  3,  Woodstown,  NJ 
93924.  Representative:  Lawrence 
Marquette,  P.O.  Box  629,  Carmel  Valley. 
CA  93924.  (408)  825-2031.  (1) 
Transporting,  for  or  on  behalf  of  the 
United  States  Government  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions), 
between  points  in  the  U.S.  (except  AK 
and  HI);  (2)  As  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  the  U.S.  (except  AK 
and  my,  (3)  Transporting  food  and  other 
edible  products  and  byproducts 
intended  for  human  consumption 
(except  alcoholic  beverages  {uid  drugs). 
agricultural  limestone  and  fertilizers, 
and  other  soil  conditioners,  by  the 
owner  of  the  motor  vehicle  in  such 
vehicle,  between  points  in  the  U.S. 
(except  AK  and  HI)- 

MC  148103  (Sub-2),  filed  April  28. 
1982.  Applicant:  BIG  JOHN 
TRANSPORTATION  COMPANY.  5806 
Greenash,  Houston,  TX  77081. 
Representative:  John  W.  Carlisle.  P.O. 
Box  967,  Missouri  City,  TX  77459,  713- 
437-1768.  Transportiiig,  for  or  on  behalf 
of  the  United  States  Government 
general  commodities  (except  used 
household  goods,  hazardous  or  secret 


materials  and  sensitive  weapons  and 
munitions),  between  points  in  the  U.S. 
(except  AK  and  HI);  (2)  Shipments 
weighing  100  pounds  or  less  if 
transported  in  a  motor  vehicle  in  which 
no  one  package  exceeds  100  pounds, 
between  points  in  the  U.S.  (except  AK 
and  HI);  (3)  As  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  the  U.S.  (except  AK 
and  HI);  (4)  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI);  and  (5) 
used  household  goods  for  the  account  of 
the  United  States  Government  incident 
to  the  performance  of  a  pack-and-crate 
service  on  behalf  of  the  Department  of 
Defense,  between  points  in  the  U.S. 
(except  AK  and  HI). 

MC  161543,  filed  April  15. 1982. 
Applicant  AGRICULTURAL  EXPRESS 
OF  AMERICA.  3409  West  Pershing 
Road.  Chicago,  IL  60632.  Representative: 
Charles  A.  Webb,  1828  L  St.,  NW.. 
Washington,  DC  20036,  (202)  822-8200. 
As  a  broker  of  general  commodities 
(except  household  goods)  between 
points  in  the  U.S.  (inciudiing  AK  and  HI). 

Vohoiie  No.  OP2-108 

Decided:  May  13, 1962. 

By  the  Commission.  Review  Board  Na  1, 
Members  Parker,  Chandler,  and  Fortier. 
(Member  Parker  not  participating.) 

MC  129623  (Sub-6),  filed  April  15. 
1982.  Applicant  FRANK  E.  HUGHES, 
d.b.a.  HUGHES  MOVING  A  STORAGE 
CO..  P.O.  Box  5187,  Huntsville,  AL 
35805.  Representative:  Ronald  L 
Stichweh.  727  Frank  Nelson  Bldg.. 
Birmingham.  AL  35203,  (205)  251-5223. 
Transporting  used  household  goods  for 
the  account  of  the  United  States 
Government  incident  to  the  performance 
of  a  pack-and-crate  service  on  behalf  of 
the  Department  of  Defense,  between 
points  in  the  U.S.  (except  AK  and  HI). 

MC  161783.  filed  April  30. 1982. 
Applicant  DALE  E.  HOOVER.  Box  151 
R.D.  #3,  Utitz.  PA  17543.  Representative: 
Dale  E.  Hoover  (same  address  as  above) 
(717)  626-6435.  Transporting /ooc/ one/ 
other  edible  products  and  byproducts 
intended  for  human  consumption 
(except  alcoholic  beverages  and  drugs), 
agricultural  limestone  and  fertilizers, 
and  other  soil  conditioners  by  the  owner 
of  the  motor  vehicle  in  such  vehicle, 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  161823,  filed  May  3. 1982. 
Applicant  LE-HI  AGENCY.  INC.  11 
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Westward  Circle.  Van  Buren.  AR  72956. 
Representative:  Gerald  K.  Gimmel.  Suite 
200,  444  N.  Frederick  Ave.,  Gaithersburg, 
MD  20877;  (301)  840-8565.  As  a  broker  of 
general  commodities,  (except  household 
goods],  between  points  in  the  U.S. 
(except  AK  and  HI). 

Volume  No.  OP3-077 

Decided:  May  18, 1982. 
By  the  Commission,  Review  Board  No.  2, 
Members  Carieton,  Fisher,  and  Williams. 

MC 161605,  nied  April  21, 1982. 
Applicant:  WILLIAM  D.  GRTTES  d.b.a. 
RAINBOW  TRANSPORTATION.  1314 
Emporia  St,  Aurora,  CO  80010. 
Representative:  William  D.  Crites  (same 
address  as  applicant)  (303)  341-1950. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

MC  161855.  filed  May  6. 198Z 
Applicant:  GEORGE  REISLER  d.b.a. 
COMMUNITY  TRUCKING  CO..  443 
Calmosa  Dr.,  Port  St.  Lucie.  FL  33452. 
Representative:  Barry  Weintraub,  Suite 
510,  8133  Leesburg  Pike,  Vienna,  VA 
22180:  (703)  442-8330.  Transporting /oo(/ 
and  other  edible  products  and 
byproducts  intended  for  human 
consumption  (exc«pt  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

Volume  No.  OP5-109 

Decided:  May  12. 1962. 
By  the  Commission,  Review  Board  No.  3, 
Members  Krock.  |oyce,  and  Dowell. 

MC  161629.  filed  April  22, 1982. 
Applicant:  WHJJAM  ].  FULLER,  Rt  2. 
Box  392-A,  West  Monroe,  LA  71291. 
Representative:  William  J.  Fuller  (same 
address  as  above.)  (318)  396-2215. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

MC  161659,  filed  April  26, 1982. 
Applicant:  EXCEL  TRAFFIC 
CONSULTANTS.  P.O.  Box  61664. 
Dallas/Fort  Worth  Airport  TX  75261. 
Representative:  Martin  Perez.  3917  Wind 
River  Ct.  Irving.  TX  75062;  (214)  255- 
8257.  To  operate  as  a  broker  oi  general 
commodities  (except  household  goods), 


between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  161829,  filed  May  4, 1982. 
Applicant  MARYLAND  OVERPAK 
CORPORATION.  1301  Wicomico  St. 
Baltimore,  MD  21230.  Representative: 
George  Herzog,  Jr.  (same  address  as 
applicant)  301-539-6620.  As  a  broker  of 
general  commodities  (except  household 
goods),  between  points  in  the  U.S. 
(except  AK  and  HI). 

Volume  Na  OPS-111 

Decided:  May  14, 1982. 
By  the  Commission,  Review  Board  No.  3, 
Members  Krock.  Joyce,  and  Dowetl. 

MC  161819.  filed  May  4. 1982. 
Applicant:  SAVANNAH  FAST 
FREIGHT.  INC.  P.O.  Box  2665, 
Savannah,  GA  31402.  Representative: 
Richard  E.  Mobley  (same  address  as 
applicant)  (912)  236-9661.  To  operate  as 
a  broker  of  general  commodities  (except 
household  goods),  between  points  in  the 
U.S.  (except  AK  and  HI). 

MC  161839.  filed  May  5. 1982. 
Applicant  TRANS  AMERICA  COURIER 
SYSTEMS,  INC..  74-09  37th  Ave., 
lackson  Heights,  NY  11372. 
Representative:  Michael  R.  Werner,  241 
Cedar  Lane.  Teaneck,  N)  07666;  201-836- 
1144.  Transporting  shipments  weighing 
100  pounds  or  less  if  transported  in  a 
motor  vehicle  in  which  no  one  package 
exceeds  100  poimds,  between  points  in 
the  U.S.  (except  AK  and  HI). 

MC  161849.  filed  May  6. 1982. 
Applicant  JD  J-  TRUCK  SERVICE, 
INCm  1090  Industrial  Dr.,  Bensenville.  IL 
60106.  Representative:  Barry  Weintraub. 
Suite  510,  8133  Leesburg  Pike,  Vienna. 
VA  22180;  703-442-8330.  Transporting 
food  and  other  edible  products  and 
byproducts  intended  for  human 
consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 

MC  161859,  filed  May  6, 1982. 
Applicant:  LOAD  LOCATORS  LTD.. 
P.O.  Box  1906,  Des  Moines.  lA  50306. 
Representative:  Donald  B.  Strater,  1350 
Financial  Center,  Des  Moines,  lA  50309; 
(515)  283-2411.  To  operate  as  a  broker  of 
general  commodities  (except  household 
goods),  between  points  in  the  U.S. 
(except  AK  and  HI). 
AgatfaaL  Merganovicfa, 
Secretary. 

I FR  Doc  Bi-1417S  PiM  (-«4-«2:  B:4S  ami 
MUMM  COM  TtM-tlHI 


(Docket  Na  AB-1  <Sub-12t)l 

Ra«  Carrters;  Ctricago  and  North 
Westam  Tranaportatfon  Co.— 
Attandonmant—BatiMan  Cannon  FaHa 
and  Red  Wing.  MN;  Findinga 

The  Commission  has  found  that  the 
public  convenience  and  necessity  permit 
Chicago  and  North  Western 
Transportation  Company  to  abandon  its 
20.5  mile  line  of  railroad  between 
Cannon  Falls,  MN  (milepost  74.3)  and 
Red  Wing,  MN  (milepost  94.8),  in 
Goodhue  County,  MN.  A  certificate  will 
be  issued  authorizing  this  abandonment 
unless  within  15  days  after  this 
publication  the  Commission  also  finds 
that  (1)  a  financially  responsible  person 
has  offered  assistance  (through  subsidy 
or  purchase)  to  enable  the  rail  service  to 
be  continued;  and  (2)  it  is  likely  that  the 
assistance  would  hilly  compensate  the 
railroad. 

Any  financial  assistance  offer  must  be 
filed  with  the  Commission  and  served 
concurrently  on  the  applicant  with 
copies  to  Mr.  Louis  Gitomer,  Room  5417, 
Interstate  Commerce  Commission. 
Washington.  DC  20423.  no  later  than  10 
days  from  publication  of  this  Notice. 
Any  offer  previously  made  must  be 
remade  within  this  10  day  period. 

Information  and  procedures  regarding 
financial  assistance  for  contined  rail 
services  are  containued  in  49  U£.C 
10905  and  49  CFR  1121.38. 
Agatha  I.  Moigauovidi, 
Secretary. 

(FR  Doc  Sa-HITS  FOmI  t-M-St  k«6  am) 
MXMQ  CODE  TSM  Ul  II 


DEPARTMENT  OF  JUSTICE 

Notica  of  Propoaad  Conaant  Dacree  in 
Action  To  Ei4oin  Diacharga  of  Water 
PoOutanta 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7.  38  FR 19029.  notice 
is  hereby  given  that  a  proposed  consent 
decree  in  Uruted  States  of  America  v. 
City  of  Glendale,  Colorado,  Civil  No.  80- 
C-874.  was  lodged  on  May  6. 1982  with 
the  District  Court  for  the  District  of 
Colorado.  Hie  proposed  decree  would 
effect  setdement  of  the  United  States' 
complaint  alleging  violation  of  the 
NTOES  permit  requirement  by  the  City. 

Hie  Clepartment  will  receive  for  a 
period  of  thirty  (30)  days  from  the  date 
of  this  notice  written  comments  relating 
to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the  Land 
and  Natural  Resources  Division. 
Department  of  Justice.  Tenth  and 
Pennsylvania  Avenue.  N.W^ 
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Washington.  D.C.  20S3a  and  should 
refer  to  United  States  of  America  v.  City 
ofGlendale.  Colorado,  DJ  Ref.  No.  00-6- 
1-1-1417. 

A  copy  of  the  proposed  consent 
decree  may  be  examined  at:  (1)  The 
OfBce  of  the  United  States  Attorney, 
District  of  Colorado  (Attention: 
Assistant  United  States  Attorney  James 
Winchester),  1200  Federal  Building,  1961 
Stout  Street.  Denver,  Colorado  80294;  (2) 
the  Region  VIII  Office  of  the  U.S. 
Environmental  Protection  Agency, 
(Attention:  Regional  Counsel)  (E-a)  1860 
Lincoln  Street,  Denver,  Colorado  80203; 
and  (3)  the  Environmental  Enforcement 
Section,  Land  and  Natural  Resources 
Division.  U.S.  Department  of  Justice. 
Room  1515,  Ninth  and  Pennsylvania 
Avenue.  N.W..  Washington,  D.C.  2053a 
A  copy  of  the  proposed  consent  decree 
may  be  ojbtained  in  person  or  by  mail 
from  the  Environmental  Enforcement 
Section.  Land  and  Natural  Resources 
Division.  U.S.  Department  of  Justice.  In 
order  to  cover  the  reproduction  costs,  b11 
requests  for  copies  must  be 
accompanied  by  a  check  or  money  order 
in  the  amount  of  $1.20  (10  cents  per 
page)  payable  to  the  Treasurer  of  the 
United  States. 
Carol  E.  DiokJns, 

Assistant  Attorney  General,  Land  and 
NaturaJ  Resources  Division. 

|FR  Doc.  St-l«ne  PIM  S-M-ac  k46  anj 
MLLMO  COOE  4410-«1-M 


Competittve  Grant  Solicitation 

The  National  Institute  of  Justice 
announces  a  competitive  grant 
solicitation  for  research  on  the  use  and 
effects  of  laws  which  permit  public 
safety  to  be  used  as  a  criterion  in 
pretrial  releasedecision-making.  Issues 
to  be  addressed  include: 

1.  The  nature  of  these  laws  and  the 
administrative  requirements  for  their 
use. 

2.  The  extent  of  their  use  in  selected 
jurisdictions. 

3.  The  effects  of  their  use  on 
individual  defendants,  the  jail 
population,  and,  if  possible  on  pretrial 
crime. 

Applicants  are  encouraged  to  propose 
appropriate  approaches  for  addressing 
these  issues. 

The  solicitation  requests  submission 
of  proposals  which  will  then  be 
considered  by  a  peer  review  panel.  In 
order  to  be  considered  proposals  must 
be  received  no  later  than  July  2, 1982.  A 
total  of  $300,000  has  been  allocated  for 
this  research,  which  may  extend  for  up 
to  two  years. 


Additional  infoonatiop  and  copies  of 
the  solicitation  may  be  obtained  by 
contacting:  National  Criminal  Justice 
Reference  Service,  Box  6000,  Rockville, 
Maryland  20650. 

Please  specify  "Pretrial  Release" 
solicitation  and  enclose  a  self-addressed 
mailing  label. 

Dated:  May  12. 1962. 
JaooM  L.  Uadarwood. 

Acting  Director,  National  Institute  of  fustics. 

(FK  Doc  m-UlSa  PUad  5-24-82:  ai46  am) 
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National  Institute  of  Justice 
Competittve  Grant  Solicitation 

The  National  Institute  of  Justice 
announces  a  competitive  grant 
solicitation  for  research  on  the  use  and 
effects  of  those  sentence  laws  designed 
to  increase  the  penalty  imposed  on 
certain  convicted  offenders.  Among 
such  laws  are  those  aimed  at  habitual 
offenders  and  those  allowing 
consecutive  sentencing  for  multiple 
offenses.  The  three  primary  issues  to  be 
addressed  are: 

1.  The  types  of  such  sentence 
enhancement  laws  which  are  available 
for  use  in  the  United  States. 

2.  The  extent  and  nature  of  their  use 
in  selected  jiuisdictions. 

3.  The  more  immediate  effects  of  the 
use  on  individual  offendere  and  on  the 
courts  and  correctional  system. 

Applicants  are  encouraged  to  propose 
appropriate  approaches  for  addressing 
these  issues. 

The  solicitation  requests  submission 
of  proposals  which  will  then  be 
considered  by  a  peer  review  panel.  In 
order  to  be  considered  proposals  must 
be  received  no  later  than  July  7, 1982.  A 
total  of  $250,000  has  been  allocated  for 
this  research,  which  may  extend  for  up 
io  two  years. 

Additional  information  and  copies  of 
the  solicitation  may  be  obtained  by 
contacting:  National  Criminal  Justice 
Reference  Service,  Box  6000,  Rockville, 
Maryland  20850;  301/251-5500. 

Please  8i>ecify  "Use  of  Sentence 
Enhancement  Laws"  solicitation  and 
enclose  a  self-addressed  mailing  label 

Dated:  May  14, 1962. 
James  L  Underwood, 

Acting  Director.  National  Institute  of  Justice. 

[FK  Doc.  a«-l41»  PUad  S-24-afe  a:4»  ainj 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

Oregon  State  Standards;  Approval 

1.  Background.  Part  1953  of  TiUe  29, 
Code  of  Federal  Regulations  prescribes 
procedures  under  section  18  of  the 
Occupational  Safety  and  Health  Act  of 
1970  (hereinafter  called  the  Act)  by 
which  the  Regional  Adininistrator  for 
Occupational  Safety  and  Health 
(hereinafter  called  Regional 
Administrator)  under  a  delegation  of 
authority  from  the  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health  (hereinafter  called  the  Assistant 
Secretary)  (29  CFR  1953.4)  will  review 
and  approve  standards  promulgated 
pursuant  to  a  State  plan  which  has  been 
approved  in  accordance  with  section 
18(c)  of  the  Act  and  29  CFR  Part  1902. 
On  December  28, 1972,  notice  was 
published  in  the  Federal  Register  (37  FR 
28628)  of  the  approval  of  the  Oregon 
plan  and  the  adoption  of  Subpart  D  to 
Part  1952  containing  the  decision.  The 
Notice  of  Approval  of  Revised 
Developmental  Schedule  was  further 
published  on  Aprill,  1974  in  the  Federal 
Register  (30  FR  11881). 

The  Oregon  plan  provides  for  the 
adoption  of  State  standards  which  are  at 
least  as  effective  as  comparable  Federal 
standards  promulgated  under  section  6 
of  the  Act.  Section  1953.20  provides  that 
"Where  any  alteration  in  the  Federal 
program  could  have  an  adverse  impact 
on  the  at  least  as  effective  as"  status  of 
the  State  program,  a  program  change 
supplement  to  a  State  plan  shall  be 
required. 

In  response  to  Federal  standards 
changes,  the  State  has  submitted  by 
letter  dated  July  30, 1981  from  Darrel  D. 
Douglas  to  James  W.  Lake  and 
incorporated  as  part  of  the  plan,  an 
amendment  to  revoke  State  standards 
comparable  to  the  revocation  of  29  CFR 
19ia263,  Bakery  Equipment,  as 
published  in  the  Federal  Register  (43  FR 
51760)  dated  October  24, 1978  and 
subsequent  corrections  in  the  Federal 
Register  (43  FR  51780)  dated  November 
7,1978. 

These  State  standards  which  were 
originally  contained  in  OAR  437, 
Chapter  30,  received  OSHA  approval 
and  notice  to  that  effect  was  published 
in  the  Federal  Register  (40  FR  36817) 
dated  August  22, 1975. 

The  State's  revocations  became  a 
final  order  after  public  notice  through 
the  State  Administrative  Rules  Bulletin 
published  on  October  15, 1960  and  by 
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direct  mail  to  concerned  parties.  Both 
actions  failed  to  elicit  requests  for  a 
public  hearing.  As  part  of  the 
amendment,  the  State  standards  have 
been  renumbered  to  OAR  437,  Division 
77;  and  editorial  changes,  consisting  of 
the  rewording  of  several  of  the 
remaining  standards,  have  been  made. 

2.  Decision.  Having  reviewed  the 
State  submission  in  comparison  with  the 
Federal  standards,  it  has  been 
determined  that  the  State  standards 
revocations  are  identical  to  the 
comparable  Federal  standards 
revocations.  The  remaining  standards, 
which  have  been  reworded,  are  at  least 
as  effective  as  the  comparable  Federal 
standards.  There  are  no  significant 
areas  of  differences.  Accordingly  the 
Oregon  Standards,  OAR  437,  Division 
77,  Baking  Equipment  should  be 
approved. 

3.  Location  of  supplement  for 
inspection  and  copying.  A  copy  of  the 
standards  supplement,  along  with  the 
approved  plan,  may  be  inspected  and 
copied  during  normal  business  hours  at 
the  following  locations:  Office  of  the 
Regional  Administrator,  Occupational 
Safety  and  Health  Administration, 
Room  6003,  Federal  Office  Building,  909 
First  Avenue,  Seattle,  Washington 
98174;  Workers'  Compensation  Board. 
Labor  and  Industries  Building,  Salem. 
Oregon  97310;  and  the  Office  of  State 
Programs,  Room  N3613,  200  Constitution 
Avenue  N.W.,  Washington,  D.C  20210. 

4.  Public  participation.  Under  29  CFR 
1953.2(c)  the  Assistant  Secretary  may 
prescribe  alternative  procedures  to 
expedite  the  review  process  or  for  other 
good  cause  which  may  be  consistent 
with  applicable  laws.  The  Assistant 
Secretary  finds  that  good  cause  exists 
for  not  publishing  the  supplement  to  the 
Oregon  plan  as  a  proposed  change  and 
making  the  Regional  Administrator's 
approval  effective  upon  publication  for 
the  following  reason: 

The  standards  were  adopted  in 
accordance  with  the  procedural 
requirements  of  State  law  which 
included  opportimity  for  public  comment 
and  further  public  participation  would 
be  repetitious. 

This  decision  is  effective  May  25, 
1982. 

(Sea  la  Pub.  L  91-666. 84  Stat.  160B  (29 
U.S.C.  887)) 

Signed  at  Seattle,  Washington  this  10th  day 
of  December,  1961. 

Roaald  T.  Tsunahara, 

Acting  Regional  Administrator. 

(FR  Doc.  az-14214  PUwl  t-M-St  »«S  ami 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

Air  Traffic  ControNer  Appeals 

agency:  Merit  Systems  Protection 
Board. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Merit  Sytems  Protection  Board 
intends  to  complete  action  on 
approximately  11,000  appeals  from  air 
traffic  controllers  on  or  before 
December  31, 1982.  This  completion  date 
is  established  with  the  expectation  that 
a  request  for  supplemental  funding  for 
flscal  year  1982,  currently  before  the 
Congress,  will  be  granted  soon. 

This  notice  revokes  a  prior  notice  in 
47  FR  7898  (1982)  which  set  September  1, 
1982,  as  the  anticipated  completion  date 
of  air  traffic  controller  appeals.  The 
prior  notice  was  predicated  on  receipt  of 
the  supplemental  funding  early  in 
calendar  year  1982. 

Due  to  insufficient  funds  with  which 
to  staff  properly  its  regional  offices  and 
provide  for  hearing  of^cers  to  travel  to 
conduct  hearings,  the  Board  has  been 
unable  to  adjudicate  these  appeals  as 
expeditiously  as  it  had  anticipated. 

This  notice  constitutes  the  public 
announcement  of  a  new  completion  date 
required  by  5  U.S.C.  7701(i)(l). 

dates:  New  completion  date:  December 
31, 1982. 

FOR  FURTHER  INTOWATION  CONTACT! 

Michael  W.  Doheny,  (202)  653-7980. 

Dated  May  21, 1982. 

For  the  Board. 
Herbert  E.  Ellingwood, 

Chairman. 

[FR  Doc  82-14322  PUad  S-M-82;  MS  u^ 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic*  (82-30)] 

NASA  Advisory  Coundl,  Aeronautics 
Advisory  Committee;  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
annoimces  a  forthcoming  meeting  of  the 
NASA  Advisory  Coimcil,  Aeronautics 
Advisory  Committee,  Informal  Advisory 
Subcommittee  on  Safety,  Human 
Factors,  and  Operating  Systems. 


DATE  AND  TWE:  June  15. 1982. 9  8  Jn.  to  6 
p.m.:  June  16, 1982,  8:30  a.m.  to  S  pjn. 

ADDRESS:  NASA  Langley  Research 
Center,  Building  1244,  Room  223, 
Hampton.  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Roger  Winblade,  National 
Aeronautics  and  Space  Administration. 
Code  Rrr-2,  Washington,  D.C  20546; 
(202/755-3000). 

SUPPLEMENTARY  INFORMATION.  The 

Informal  Advisory  Subcommittee  on 
Safety,  Himian  Factors,  and  Operating 
Systems  has  been  established  to  assist 
the  NASA  in  assessing  the  ciurent 
adequacy  of  transport  aircraft 
technology  and  recommend  actions  to 
reduce  deficiencies  through  modification 
of  the  planned  NASA  resesrch  and 
technology  program  in  transport  safety, 
human  factors,  and  operating  systems. 
The  Subcommittee,  chaired  by  Mr.  J.  D. 
Smith,  is  comprised  of  thirteen  members. 
The  meeting  will  be  open  to  the  public 
up  to  the  seating  capacity  of  the  room 
(approximately  40  persons  including  the 
Subcommittee  members  and 
participants). 

Type  of  Meeting:  Open. 
Agenda: 

June  15. 1982 

9  ajn. — Opening  Remarks. 

9:15  a.m.— Summary  of  NASA  Budget 
Situation  and  Philosophy  for  Future 
Aeronautics  Programs. 

10  ajn. — NASA  Aeronautics  Long  Range 
Plan. 

11  ajn. — NASA  Advanced  Transport 
Operating  Systems  Research. 

5  pjn. — ^Adjouin. 
June  16, 1982 
8:30  a.m. — NASA  Human  Factors  Research. 
2  p.m.— NASA  Safety  Technology 

Research. 
4  p.m. — Discussion  of  NASA  Researdi 

Program— Scope,  Content,  and  Critical 

Issues. 
4:30  p.m. — Subcommittee 

Recommendations  on  NASA  Research 

Program  and  Areas  for  Possible  Future 

Discussion. 

Nathaniel  B.  Cohoi, 

Director,  Management  Support  Ofpce,  Offtce 

of  External  Relations. 

May  19, 1962. 

(FR  Doc  B2-14iao  FIM  S-24-8Z:  8:45  aa) 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

(Releass  Na  12439;  81 1-274«] 

Federated  Option  Income  Fund,  tnc4 
Filing  of  an  Application 

May  18. 1982. 

In  the  matter  of  Federated  Option 
Income  Fund,  Inc.,  421  Seventh  Avenue, 
Pittsburgh,  Pennsylvania  15219  (811- 
2748). 
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Notice  is  hereby  given  that  Federated 
Option  Income  Fund,  Inc.  ("Applicant"), 
registered  as  an  open-end,  diversified, 
management  investment  company  under 
the  Inventment  Company  Act  of  1940 
("Act"),  filed  an  application  on  March 
29, 1982.  for  an  order  pursuant  to  Section 
8(f)  of  the  Act.  declaring  that  it  has 
ceased  to  be  an  investment  company  as 
defined  in  the  Act.  All  interested 
persons  are  referred  to  the  application 
on  file  with  the  Commission  for  a 
statement  of  the  representations 
contained  therein,  which  are 
summarized  below. 

Applicant  was  organized  under  the 
laws  of  Maryland  on  September  15, 
1975.  On  May  18, 1977,  it  registered 
under  the  Act  and  filed  a  registration 
statement  pursuant  to  the  Securities  Act 
of  1933  to  register  2,000,000  shares  of  its 
capital  stock.  That  registration 
statement  was  made  effective  on  June 
17, 1977,  and  a  public  offering  of 
Applicant's  securities  commenced  on 
that  date. 

On  November  19, 1981,  Applicant's 
board  of  directors  authorized  the  merger 
of  Applicant  into  Federated  High 
Income  Securities,  Inc.  ("Federated 
High"),  and  on  February  19, 1982,  at  a 
meeting  of  Applicant's  shareholders,  the 
merger  was  approved  by  the 
shareholders  by  a  vote  of  768,945.585  in 
favor  of  the  merger  to  19,884.310  in 
opposition.  On  that  date  Applicant  had 
outstanding  1.137,009.092  shares  of 
common  stock  having  an  aggregate  net 
asset  value  of  $13,757,811.12.  or  $12.10 
per  share.  On  February  22, 1982, 
Applicant's  assets  were  transferred  to 
Federated  High  in  exchange  for  shares 
of  Federated  High  on  the  same  basis  as 
held  by  Applicant  and  subsequently 
distributed  to  Applicant's  shareholders. 
Expenses  of  the  merger  were  allocated 
between  Applicant  and  Federated  High 
in  proportion  to  their  respective  net 
assets  as  February  19, 1982,  of  which 
Applicant's  portion  was  $8,532.97. 

'The  application  states  that  AppUcant 
is  not  a  party  to  any  litigation  or 
administrative  proceeding;  and  that  no 
separate  trust  has  been  created  to  hold 
'  any  of  its  assets,  and  that  it  has  no 
assets,  debts  or  liabilities  outstanding. 
Applicant  represents  that  the  Articles  of 
Merger  were  filed  with  the  Maryland 
Department  of  Assessments  and 
Taxation  on  February  22. 1982;  that 
Applicant's  corporate  existence  was 
terminated  as  of  February  22. 1962;  that 
Applicant  now  has  no  securityholders, 
and  that  it  is  not  engaged  in  any 
business. 

Section  8(f)  of  the  Act  provides,  in 
pertinent  part,  that  whenever  the 
Commission,  on  its  own  motion  or  upon 
application,  finds  that  a  registered 


investment  company  has  ceased  to  be 
an  investment  company,  it  shall  so 
decleire  by  order,  and  upon  the 
effectiveness  of  that  order  the 
registration  of  such  company  shall  cease 
to  be  in  effect. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
June  11, 1982.  at  5:30  p.m..  submit  to  the 
Commi;ssion  in  writing  a  request  for  a 
hearing  on  this  matter  accompanied  by  a 
statement  as  to  the  nature  of  his 
interest,  the  rason  for  such  request,  and 
the  issues  of  fact  or  law  proposed  to  be 
controverted,  or  he  may  request  that  he 
be  notified  if  the  Commission  shall  order 
a  hearing  thereon.  Any  such 
communication  should  be  addressed: 
Secretary.  Securities  and  Exchange 
Commission.  Washington.  D.C.  20549.  A 
copy  of  such  request  shall  be  served 
personally  or  by  mail  (air  mail  if  the 
person  being  served  i^  located  more 
than  500  miles  firom  the  point  of  mailing) 
upon  the  Applicant  at  the  address  stated 
above.  Proof  of  such  service  (by 
affidavit,  or  in  the  case  of  an  attomey- 
at-law,  by  certificate)  shall  be  filed 
contemporaneously  with  the  request.  As 
provided  by  Rule  0-5  of  the  Rules  and 
Regulations  promulgated  under  the  Act, 
an  order  disposing  of  the  application 
herein  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission's 
own  motion.  Persons  who  request  a 
hearing  or  advice  as  to  whether  a 
hearing  is  ordered  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered]  and  any  postponements 
thereof. 

For  the  Commission,  by  the  Division  of 
Investment  Management  pursuant  to 
delegated  authority.  « 

Shirley  E.  HoUis, 

Assistanl  Secretary. 

[FR  Doc.  «2-141S6  Piled  S-2«-B2:  »4S  am| 
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[R««MM  Na  12437;  812-S179] 

NEL  Cash  Management  Tnwt;  Filing  of 
Application 

May  17, 1982. 

In  the  matter  of  NEL  Cash 
Management  Trust  (formerly  NEL  Cash 
Management  Account,  Inc.),  501 
Boylston  Street.  Boston.  Massachusetts 
02117  (812-5179). 

Notice  is  hereby  given  that  NEL  Cash 
Management  Trust  (formerly  NEL  Cash 
Manage&ent  Account  Inc.) 


("Applicant")  an  open-end  diversified 
management  investment  company,  filed 
an  application  on  April  23. 1982,  and  an 
amendment  thereto  on  May  10, 1982, 
requesting  an  order  of  the  Commission 
pursuant  to  Section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  amending  a  prior  order  of  the 
Commission  to  exempt  Applicant  from 
Section  2(a)(41)  of  the  Act  and  Rules  2a- 
4  and  22c-l  thereunder,  to  the  extent 
necessary  to  permit  Applicant  to  value 
the  assets  held  in  its  U.S.  Government 
Series  and  its  Money  Market  Series 
using  the  amortized  cost  method  of 
valuation.  All  interested  persons  are 
referred  to  the  application  on  file  with 
the  Commission  for  a  statement  of  the 
representations  contained  therein, 
which  are  summarized  below. 

Applicant  states  that  it  is  a 
Massachusetts  business  trust  which  was 
organized  to  continue  the  business  of  its 
predecessor.  NEL  Cash  Management 
Account.  Inc.  (the  "Company").  The 
Commission  issued  an  order  on  October 
31. 1979  (Investment  Company  Release 
No.  10926).  pursuant  to  Section  6(c)  of 
the  Act,  exempting  the  Company  from 
Rules  2a-4  and  22o-l  under  the  Act  to 
the  extent  necessary  to  permit  the 
Company  to  value  its  portfolio  assets 
pursuant  to  the  amortized  cost  method 
of  valuing  portfolio  securities.  The 
application  states  that  Applicant  seeks 
to  register  a  second  series  of  its  shares 
and  thereby  to  become  a  so-called  series 
fund.  In  order  to  avoid  any  question  as 
to  the  scope  of  the  existing  order. 
Applicant  filed  this  application  pursuant 
to  Section  6(c)  of  the  Act  for  an 
amended  order  to  exempt  Applicant 
from  Section  2(a)(41)  of  the  Act  and 
Rules  2a-4  and  22c-l  thereunder  to  the 
extent  necessary  to  permit  Applicant  to 
use  the  amortized  cost  method  of 
valuation  for  the  purpose  of  valuing  the 
portfolio  securities  of  each  of  its  two 
series. 

Applicant  states  that  its  Trustees  have 
recently  approved  the  creation  of  a  new 
series  of  shares,  the  U.S.  Government 
Series  ("Government  Series"),  which 
will  invest  only  in  short-term  obligations 
of  the  United  States  Government  and 
related  repurchase  agreements.  Its 
investment  objective  is  to  seek  tbe 
highest  current  income  consistent  with 
maximum  safety  of  capital  and  liquidity. 
The  existing  assets  of  the  Applicant  are 
to  be  redesignated  as  the  Money  Market 
Series  upon  the  creation  of  the 
Government  Series.  The  application 
states  that  the  Money  Market  Series  will 
continue  to  invest  in  high  quality  money 
market  instruments  in  accordance  with 
Applicant's  current  investment 
objective,  which  is  to  provide  maximum 
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current  income  consistent  with 
preservation  of  capital  and  liquidity. 

The  application  states  that  assets 
received  by  the  AppUcant  for  the  issue 
or  sale  of  shares  of  each  series  and  cdl 
income  earnings,  profits,  losses,  and 
proceeds  derived  from  such  assets  will 
be  allocated  to  that  series.  The 
application  further  states  that  the 
underlying  assets  of  each  series  will  be 
segregated  and  charged  with  Uie 
expenses  in  respect  of  that  series  and 
with  its  share  of  the  general  expenses  of 
the  Applicant.  Any  general  expenses  of 
the  AppUcant  not  readily  identifiable  as 
belonging  to  a  particular  series  will  be 
allocated  by  the  Trustees  in  such 
manner  as  the  Trustees  determine  to  be 
be  fair  and  equitable.  The  net  income  of 
each  series  will  be  determined,  and 
dividends  will  be  declared  and  paid, 
separately  for  each  series  based  upon 
the  interest,  discounts,  gains,  losses, 
premium,  and  expenses  attributable  to 
such  series. 

Applicant  states  that  its  Trustees  have 
concluded  that  it  is  in  the  best  interests 
of  the  shareholders  of  each  series  to  use 
the  amortized  cost  method  of  valuing 
each  series'  pcHlfolio  securities  to 
maintain  a  constant  net  asset  value  per 
share  for  each  scries  at  $1.00.  Applicant 
states  that  the  continued  use  of 
amortized  cost  valuation  for  each  series 
would,  in  addition,  oBa  the 
shareholders  of  such  series  the 
convenience  of  being  able  to  value  their 
investments  in  any  series  simply  by 
knowing  the  number  of  shares  that  they 
own  of  that  series. 

As  here  pertinent.  Section  2(a)(41)  of 
the  Act  defines  value  to  mean:  (1)  with 
respect  to  securities  for  which  market 
quotations  are  readily  available,  the 
market  value  of  such  securities,  and  (2) 
with  respect  to  other  securities  and 
assets,  fair  value  as  determined  in  good 
faith  by  the  board  of  directors.  Rule  22o- 
1  adopted  under  the  Act  provides,  in 
part,  that  no  registered  investment 
company  or  principal  underwriter 
therefor  issuing  any  redeemable  security 
shall  sell,  redeem  or  repurchase  any 
such  security  except  at  a  price  based  on 
the  current  net  asset  value  of  such 
security  which  is  next  computed  after 
receipt  of  a  tender  of  such  security  for 
redemption  or  of  an  order  to  purchase  or 
sell  such  security.  Rule  2a-4  adopted 
under  the  Act  provides,  as  here  nslevant, 
that  the  "current  net  asset  value"  of  a 
redeemable  security  issued  by  a 
registered  investment  company  used  in 
computing  its  price  for  the  purposes  of 
distribution,  redemption  and  repurchase 
shall  be  an  amount  which  reflects 
calculations  made  substantially  in 
accordance  with  the  provisions  of  that 


rule,  with  estimates  used  when 
necessary  or  appropriate.  Rule  2a-4 
states  further  that  portfolio  securities 
with  respect  to  ni^ch  market  quotations 
are  readily  available  shall  be  valued  at 
current  market  value,  and  other 
securities  aad  assets  shall  be  valued  at 
fair  value  as  determined  in  good  faith  by 
an  investment  company's  board  of 
directors.  Prior  to  the  filing  of  this 
application,  the  Commission  expressed 
its  view  that  among  other  things:  (1) 
Rule  2a-4  under  the  Act  requires 
portfolio  instruments  of  "money  market" 
funds  which  have  more  than  60  days 
remaining  to  maturity  be  valued  with 
reference  to  market  factors  and  (2)  it 
would  be  inconsistent  with  the 
provisions  of  Rule  2a-4  for  a  "money 
market"  fund  to  value  its  portfolio 
instruments  with  over  sixty-day 
maturities  on  an  amortized  cost  basis 
(Investment  Company  Act  Release  No. 
9786,  May  31, 1977). 

Section  6(c)  of  the  Act  provides,  in 
pertinent  part,  that  the  Commission,  by 
order  upon  apphcation,  may 
conditionally  or  unconditionally  exempt 
any  person,  security  br  transaction,  or 
any  class  or  classes  of  persons, 
securities  or  transactions  from  any 
provision  of  tha  Act,  if  and  to  the  extent 
that  such  exemption  is  necessary  or 
appropriate  in  the  pubUc  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act 

Applicant  has  agreed  that  each  of  the 
following  may  be  made  a  condition  to 
granting  the  exemptive  relief  requested: 

1.  In  supervising  the  operations  of 
each  of  Applicant's  series  and  in 
delegating  special  responsibilities 
involving  portfolio  managment  to  the 
respective  investment  advisers  of  each 
series.  Applicant's  Trustees  undetake— 
as  a  particular  responsibility  within  the 
overall  duty  of  care  owed  to 
shareholders  of  each  series — to 
establish  procedures  reasonably 
designed,  taking  into  account  current 
market  conditions  and  the  investment 
objectives  of  each  series,  to  stabilize  the 
net  asset  value  per  share  of  each  of 
Applicant's  series,  as  computed  for  the 
purpose  of  distribution,  redemption  and 
repurchase,  at  $1.00  per  share. 

2.  Included  within  the  procedures  to 
be  adopted  by  AppUcant's  Trustees 
shall  be  the  following: 

(a)  Review  by  the  Trustees,  as  they 
deem  appropriate  and  at  such  intervals 
as  are  reasonable  in  light  of  current 
market  conditions,  to  determine,  with 
respect  to  each  series,  the  extent  of 
deviation,  if  any.  of  the  net  asset  value 
per  share  of  such  series,  as  determined 


by  using  available  market  quotations, 
from  the  $1.00  amortized  cost  price  per 
share  of  such  series,  and  the 
maintenance  of  records  of  such  review. 

(b)  In  the  event  that  the  net  asset 
value  per  share  of  any  series, 
determined  as  set  forth  in  condition  2(a), 
deviates  frtim  the  SlJOO  amortized  cost 
price  per  share  of  such  series  by  more 
than  k  of  1%,  a  requirement  that  the 
Trustees  will  promptly  consider  what 
action,  if  any,  should  be  initiated. 

(c)  Where  the  Trustees  believe  that 
the  extent  of  any  deviaticm  from  the 
$1.00  amortized  cost  price  per  share  of 
any  series  may  result  in  material 
dilution  or  other  unfair  results  to 
investors  or  existing  shareholders  of 
that  series,  they  shall  take  such  action 
as  they  deem  appropriate  to  eliminate  or 
to  reduce  to  the  extent  reasonably 
practicable  such  dilution  or  unfair 
results,  which  action  may  include: 
redemption  of  shares  in  kind;  selling 
portfolio  instruments  prior  to  maturity  to 
realize  capital  gains  or  losses,  or  to 
shorten  the  average  portfolio  maturity  of 
the  relevant  series;  withholding 
dividends;  or  utilizing  a  net  asset  value 
per  share  of  the  revelant  series  as 
determined  by  using  available  maifiet 
quotations. 

3.  AppUcant  will  mHintain  for  each 
series  a  dollar-weighted  average 
portfoUo  maturity  appropriate  to  its 
objective  of  maintaining  a  stable  set 
asset  value  per  share;  provided, 
however,  that  no  series  will  (a)  purchase 
any  instrument  with  a  remaining 
maturity  of  greater  than  one  year,  or  (b) 
maintain  a  dollar-weighted  average 
portfoUo  maturity  that  exceeds  120  days. 
In  fulfilling  this  condition,  AppUcant 
agrees  that  if  the  disposition  of  a 
portfolio  instrument  should  result  in  a 
doUar-weighted  average  portfolio 
maturity  in  excess  of  120  days  for  a 
series,  such  series  will  invest  its 
available  cash  in  such  a  manner  as  to 
reduce  its  doUar-weighted  average 
portfoUo  maturity  to  120  days  or  less  as 
soon  as  reasonably  practicable. 

4.  AppUcant  wiU  record,  maintain,  and 
preserve,  on  behalf  of  each  series, 
permanently  in  an  easily  accessible 
place,  a  written  copy  of  the  procedures 
(and  any  modifications  thereto) 
described  in  condition  1  above;  and 
AppUcant  wiU  record,  maintain,  and 
preserve  for  a  period  of  not  less  than  six 
years  (the  first  two  years  in  an  easily 
accessible  place]  a  written  record  of  the 
Trustees'  considerations  and  actions 
taken  in  connection  with  the  discharge 
of  their  responsibiUties,  as  set  forth 
above,  to  be  included  in  the  minutes  of 
the  Trustees'  meetings.  The  documents 
preserved  pursuant  to  this  condition 
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shall  be  subject  to  inspection  by  the 
Commission  in  accordance  with  Section 
31(b)  of  the  Act  as  though  such 
docimients  were  records  required  to  be 
maintained  pursuant  to  rules  adopted 
under  Section  31(a)  of  the  Act. 

5.  Applicant  will  limit  tRe  portfolio 
investments,  including  repurchase 
agreements,  of  each  series  to  those  U.S. 
dollar-denominated  instruments  which 
the  Trustees  determine  present  minimal 
credit  risks,  and  which  are  of  high 
quaUty  as  determined  by  any  major 
rating  service  or,  in  the  case  of  any 
instrument  that  is  not  rated,  of 
comparable  quality  as  determined  by 
the  Trustees. 

6.  Applicant  will  include  in  ^ach 
quarterly  report,  as  an  attachment  to 
Form  N-lQ,  a  statement  as  to  whether 
any  action  pursuant  to  condition  2(c) 
above  was  taken  during  the  preceding 
fiscal  quarter,  and,  if  any  action  was 
taken.  Applicant  will  describe  the 
nature  and  circumstances  of  such  action. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
June  9, 1982,  at  5:30  p.m.,  submit  to  the 
Commission  in  writing  a  request  for  a 
hearing  on  the  application  accompanied 
by  a  statement  as  to  the  nature  of  his 
interest,  the  reason  for  such  request,  and 
the  issues  if  any,  of  fact  or  law  proposed 
to  be  controverted,  or  he  may  request 
that  he  be  notified  if  the  Commission 
shall  order  a  hearing  thereon.  Any  such 
communication  should  be  addressed: 
Secretary,  Securities  and  Exchange 
Commission,  Washington.  D.C.  20549.  A 
copy  of  such  request  shall  be  served 
personally  or  by  mail  upon  Applicanfat 
the  address  stated  above.  Proof  of  such 
service  (by  affidavit  or,  in  the  case  of  an 
attomey-at-law,  by  certificate)  shall  be 
filed  contemporaneously  with  the 
request.  As  provided  by  Rule  0-5  of  the 
Rules  and  Regulations  promulgated 
under  the  Act,  an  order  disposing  of  the 
application  will  be  issued  as  of  course 
following  said  date  unless  the 
Commission  thereafter  orders  a  hearing 
upon  request  or  upon  the  Commission's 
own  motion.  Persons  who  request  a 
hearing,  or  advice  as  to  whether  a 
hearing  is  ordered,  will  receive  any 
notices  and  orders  issued  in  this  matter, 
including  the  date  of  the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  the  Commission,  by  the  DlviBloa  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Shirley  E.  HoUls. 
Assistant  Secretary. 

[FR  Doc  tt-14187  PIM  »-24-82:  8:41  Ml| 
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[RetMM  No.  18748;  SR-P8E-«2-3] 

Pacific  Stock  Exchange,  Inc^  Order 
Approving  Propoeed  Rule  Change 

May  17. 19S2. 

In  the  matter  of  The  Pacific  Stock 
Exchange,  Inc.,  618  South  Spring  Street. 
Los  Angeles,  CA  90014  (SR-PSE-82-3). 

The  Pacific  Stock  Exchange,  Inc. 
("PSE")  submitted  on  February  26, 1982. 
copies  of  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),  and  Rule  19b-4  thereunder,  to 
amend  Rule  II.  Section  3(f)  of  the  PSE 
rules  to  provide  that,  as  a  condition  of 
an  exchange  member's  being  registered 
as  a  specialist,  a  specialist  is  to  engage 
in  a  course  of  dealings  for  his  own 
account  to  assist  in  the  maintenance, 
insofar  as  reasonably  practicable,  of  a 
fair  and  orderly  market.*  In  addition,  the 
rule  change  provides  that,  if  the  PSE 
finds  any  substantial  or  continued 
failure  by  a  specialist  to  engage  in  such 
a  course  of  dealings,  the  registration  of 
such  specialist  shall  be  subject  to 
suspension  or  revocation  by  the  PSE  in 
dne  or  more  of  the  seciuities  in  which  he 
is  registered. 

Notice  of  the  proposed  rule  change 
together  with  the  terms  of  substance  of 
the  proposed  rule  change  was  given  by 
the  issuance  of  a  Commission  Release 
(Securities  Exchange  Act  Release  No. 
18519,  March  1, 1982)  and  by  publication 
in  the  Federal  Register  (47  FR  9623. 
March  5, 1982).  No  comments  were 
received  with  respect  to  the  proposed 
rule  filing. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  the 
requirements  of  Sections  6  and  11  and 
the  rules  and  regulations  thereunder.* 


'  The  CommissioD  ha*  traditionally  interprtted  a 
tpecialist'i  duty  to  maintain  a  fair  and  orderiy 
market  at  requiring  a  coutm  of  conduct  which 
includet  dealings  for  the  specialiit't  own  aocotrat 
that  are  reasonably  calculated  to  contribute  to  the 
maintenance  of  price  continuity  with  reasonable 
depth  and  to  minimize  the  effects  of  a  temporary 
disparity  between  supply  and  demand  or  a 
temporary  distortion  of  the  price  relatiooshipa 
between  the  exchange  and  other  marksts.  In 
additioa  a  speciahst's  dealings  should  ba  rsstrictad 
so  far  as  possible  to  those  reasonably  necessary  to 
permit  the  specialist  to  maintain  a  fair  and  orderly 
market,  and  transactions  not  pari  of  such  a  court* 
of  dealings  are  not  to  be  effected  by  a  specialist  for 
his  own  account. 

'In  Securities  Exchange  Act  Release  No.  1B197 
(October  7. 1981).  4«  FR  90630  (October  14,  isei).  the 
Commission's  modified  the  exemptions  of  the 
regional  *tbcy  exchanges,  including  the  PS&  froa 
Rule  llb-1  ulider  the  Act.  to  subject  the  regional 
exchanges,  as  of  January  1. 1962,  to  the  provisions  of 
Rule  llb-1  with  respect  to  any  securities  listed  oa 
one  or  more  regional  exchanges  that  are  not  also 


It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
above-mentioned  proposed  rule  change 
be,  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation  pursuant  to  delegated 
authority. 
Shirley  E.  HoUis. 
Assistant  Secretary. 

(FK  Doc  a^l419e  FHsd  S-Z4-82: 8:45  tm) 

anxMO  cooe  soio-oi-m 


[Releaaa  No.  34-18746;  HI*  No.  SR- 
PHILAOEP  82-4] 

Self-Regulatory  OrganlzatkMie; 
Propoeed  Rule  Change  by  PhHadeiphia 
Depoeltory  Truet  Co^'  Relating  to  New 
Fee  Schedule 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934. 15 
U.S.C.  788(b)(1),  notice  is  hereby  given 
that  on  April  27, 1982.  Philadelphia 
Depository  Trust  Company  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  items  I.  II.  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organizatioa's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Philadelphia  Depository  Trust 
Company  (PHUADEP)  proposes  to 
amend  its  Rule  22  (Bills  Rendered)  to 
refer  to  a  separate  published  fee 
schedule.  The  PHILADEP  fees,  which 
has  been  included  in  a  combined  SCCP/ 
PHILADEP  rate  schedule,  will  be 
published  separately,  although  SCCP 
will  continue  to  be  the  billing  agent  for 
PHILADEP. 


listed  on  either  the  American  or  New  York  Stock 
Exchange.  PSE  filed  this  rule  change  in  response  to 
that  release.  For  the  most  part  the  rule  change 
simply  reiterates  the  language  of  Rule  llt>-l  with—t 
providing  any  detail  or  specifying  the  manner  ia 
which  PSE  proposes  to  implement  the  general 
standards  In  Rule  llb-1.  Accordingly,  although  Am 
Commission  finds  the  proposed  rule  change  to  \m 
consistent  with  the  requirements  of  the  Act,  the 
Commission  views  the  rule  change  as  only  an  initial 
step  to  conform  PSE't  rules  with  Rule  llt>-l,  and 
awaits  further  amendments  by  PSE  to  Its  rules  in 
connection  with  its  compliance  with  the 
requirement*  of  Rule  llb-1.  The  Commission 
therefor*  views  the  rule  change  approved  herein  a* 
an  Interim  measure,  pending  further  amendment*  by 
the  PSE  to  its  rules  relating  to  specialists' 
responsibilities.  During  this  interim  period,  th* 
Commission  will  deem  the  PSE's  rules  to 
incorporate  the  specialists'  duties  enumerated  la 
footnote  1  above,  and  anticipates  that  future 
amendments  by  the  PSE  to  Its  rule*  relating  to 
requirements  under  Rule  llb-1  will,  at  a  mlniaiuw. 
inlcude  the  responslblliti**  s*t  forth  in  footnote  1. 
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In  addition,  certain  PHILADEP  fee 
changes  are  being  instituted  as  follows: 

(1)  A  separate  PHILADEP  Account 
Charge  of  $50,000  per  month  is  being 
established. 

(2)  The  fee  for  legal  deposits  is  being 
increased  from  $7.50  to  $8.50  per 
deposit. 

(3)  A  discount  on  PHILADEP  charges 
of  5%  is  being  established  for 
participants  with  more  than  3,000  but 
less  than  4,000  trades  per  month,  and 
10%  for  participants  with  4,000  and  over 
trades  per  month. 

(4)  The  PHILADEP  custody  fee  is 
being  changed  from  $0.05  per  $1,000  of 
market  value  (with  a  $600.00  maximum 
per  month)  to  $0.50  per  issue  per  month 
plus  $0.01  per  100  shares  (or  $4,000 
bonds}  for  holdings  of  0-1  million 
shares;  $0,005  per  100  shares  (or  $4,000 
bonds)  for  holdings  of  1-5  million 
■hares;  and  $0.0025  per  100  shares  (or 
$4,000  bonds)  for  holdings  of  over  5 
million  shares. 

(5)  A  dividend  charge  of  $0.25  is  being 
instituted  for  each  cash  or  stock 
dividend  or  interest  payment. 

(6)  A  research  fee  of  $2.00  per  copy  for 
all  photocopies  of  input  forms,  etc.. 
requested  by  participants  is  being 
established,  as  well  as  a  $15.00  per  hour 
charge  for  research  only  on  items  over  1 
year  old. 

The  text  of  proposed  rule  change  and 
fee  schedule  are  attached  to  the  Hling  as 
Exhibit  A, 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization  'a 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

While  SCCP  will  continue  as  the 
billing  agent  for  PHILADEP,  it  is 
appropriate  that  PHILADEP  fees  be 
shown  as  a  separate  published  schedule 
of  charges.  The  rewording  of  PHILADEP 
Rule  22  refers  to  this  published  schedule. 

The  proposed  fee  changes  on  the 
whole  are  designed  to  offset  increases  in 


operating  costs,  especially  in  labor- 
intensive  areas.  The  valuation  of  the 
custody  fee  is  being  changed  from  a 
market  value  basis  to  a  per  issue  and 
per  share  basis,  since  safekeeping  costs 
do  not  fluctuate  with  a  rise  or  fall  in 
market  value.  In  addition,  the  monthly 
maximum  charge  is  being  eliminated  in 
order  that  the  fee  for  the  larger  users 
more  accurately  reflects  the  safekeeping 
costs.  A  new  rebate  against  PHILADEP 
charges  is  being  instituted  in 
conjmction  with  a  reduction  in  the 
SCCP  volume  discount  on  trade 
recording  charges.  The  change  is  being 
made  in  order  that  full  SCCP/PHILADEP 
settling  participants  may  receive  some 
discount  on  PHILADEP  charges  as  a 
result  of  their  greater  trading  volume 
and  revenues  generated  in  supporting 
the  SCCP/PHILADEP  clearing  and 
depository  system. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A(b)(3)(D)  of  the  Securities 
Exchange  Act  of  1934  (the  Act)  in 
providing  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  chaises 
among  its  participants. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

PHILADEP  does  not  perceive  any 
impact  on  competition,  negative  or 
positive,  resulting  from  the  proposed 
rule  change. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change 

Comments  on  the  proposed  rule 
change  have  been  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
CommissioD  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  Securities  Exchange 
Act  Rule  19b-4.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

IV.  SoUdtation  of  Cinnments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


Secretary,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street, 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  tliat  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  %vithheld  fix)m  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Pubhc  Reference  Room, 
1100  L  Street,  N.W.,  Washington,  D.C 
Copies  of  such  filing  will  also  be 
avialable  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  )une  16. 1982. 

Dated:  May  17. 1982. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Shiilay  E.  Hollis. 

Assistant  Secretary. 

pit  Doc  aZ-UlSe  FUcd  &-24-S2;  klS  am] 
BUJNa  CODE  nw-oi-M 


[Releaae  No.  34-18747;  File  Na  SR-SCCP 
•2-4] 

Setf-Reguiatory  Organizations; 
Proposed  Rule  Change  by  Stock 
Cieartng  Corporation  of  Ptiiladelphia 
Relating  to  New  Fee  Sct>edule 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  78s(b)(l).  notice  is  hereby  given 
that  on  April  27, 1982,  Stock  Clearing 
Corporation  of  Philadelphia  filed  with 
the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  items  I,  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fix)m  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Stock  Clearing  Corporation  of 
Philadelphia  (SCCP)  proposes  to  amend 
its  Rule  23  (SCCP  and  PHILADEP  Rate 
Schedule)  to  remove  the  Rate  Schedule 
from  the  rule  itself  and  refer  to  a 
separate  published  rate  schedule. 
Further,  the  Hiiladelphia  Depository 
Trust  Company  fees  are  being  published 
as  a  separate  schedule,  although  SCCP 
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will  continue  to  be  the  billing  agent  for 
PHILADEP. 

Two  fee  changes  are  also  being  made 
at  this  time: 

(1)  The  volume  discount  on  die  $0.80 
round  lot  trade  recording  fee  is  being 
reduced  from  $0.10  per  round  lot  for 
1,000-3,000  round  lots  per  mondi  and 
$0.20  per  round  lot  for  over  3.000  round 
lots  per  month  to  $0.05  and  $0.10, 
respectively. 

(2)  A  research  fee  of  $2.00  per  copy  for 
all  photocopies  of  input  forms,  etc^ 
requested  by  participants  will  be 
assessed,  as  well  as  a  fee  of  $15.00  per 
hour  only  for  research  on  items  over  1 
year  old. 

The  text  of  the  proposed  rule  change 
and  fee  schedule  are  attached  to  the 
filing  as  Exhibit  A. 

IL  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self -regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  conunents  it  received 
on  the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B)  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

SCCP  feels  that  it  is  appropriate  that 
the  fee  schedule  be  published  separately 
and  referred  to  by,  but  not  actually  a 
part  of.  its  rule  relating  to  charges.  This 
is  the  customary  practice  among 
clearing  corporations. 

The  proposed  reduction  in  the  trading 
volume  discount  is  being  instituted  in 
conjunction  with  a  credit  against 
PHILADEP  charges  in  proportion  to  a 
participant's  trading  volume.  This  shift 
is  being  made  in  order  that  full  SCCP/ 
PHILADEP  settling  participants  may 
receive  some  discoimt  in  PHILADEP 
charges  as  a  result  of  their  greater 
trading  volume  and  revenues  generated 
in  supporting  the  SCCP/PHILADEP 
clearing  and  depository  system. 

The  research  fees  are  being  instituted 
for  the  purpose  of  recovering  SCCFs 
cost  in  providing  copies  to  participants 
and  in  the  time  consumed  in  researching 
aged  items  at  the  request  of  participants. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A(b)(3)(D]  of  the  Securities 


Exchange  Act  of  1934  (the  Act)  in 
providing  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  participants. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

SCCP  does  not  perceive  any  impact 
on  competition,  negative  or  positive, 
resulting  from  the  proposed  rule  change. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change 

Comments  on  the  proposed  rule 
change  have  been  neither  soUdted  nor 
received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commissioo  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934  and 
subparagraph  (e)  of  the  Securities 
Exchange  Act  Rule  19b-4.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for  the 
protection  of  investors,  or  otherwise  in 
furtherance  of  the  purposes  of  the 
Securities  Exchange  Act  of  1934. 

IV.  Solidtadoii  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  500  North  Capitol  Street, 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent  amendments, 
all  written  statements  with  respect  to 
the  proposed  rule  change  that  are  filed 
with  the  Conunission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  in  the 
Conunission's  Public  Reference  Room. 
1100  L  Street,  N.W.,  Washington.  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  prindpal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  June  16. 1962. 

Dated-  May  17. 1982. 


For  the  ComaiiseioD  by  the  Division  of 
Market  Regulatioa  pursuant  to  delegated 
authority. 
Shirley  E.  HoIUs, 

Assistant  Secretary. 

[FR  Ooc  8Z-141M  FUad  S-24-8£  ftM  am) 
BIUJNG  COOE  tOIS-OVM 


SMALL  BUSINESS  ADMINISTRATION 

Snuill  Busineu  Invetttneftt  Company; 
Maximum  Annual  Coat  of  Money  to 
Small  Business  Concerns 

13  CFR  107.301(c)  sets  forth  the  SBA 
Regulation  governing  the  maximum 
annual  cost  of  money  to  small  business 
concerns  for  Financing  by  small 
business  investment  companies. 

Section  107.301(c)(2)  requires  that  SBA 
publish  from  time  to  time  in  the  Federal 
Register  the  current  Federal  Financing 
Bank  (FFB)  rate  for  use  in  computing  the 
maximum  annual  cost  of  money 
pursuant  to  S  107.301(c)(1).  It  is 
anticipated  that  a  rate  notice  will  be 
published  each  month. 

13  CFR  107.301(c)  does  not  supersede 
or  preempt  any  applicable  law  that 
imposes  an  interest  ceiling  lower  than 
the  ceiling  imposed  by  that  regulation. 
Attention  is  directed  to  new  subsection 
308(i)  of  the  Small  Business  Investment 
Act,  added  by  section  524  of  Pub.  L  96- 
221.  March  31, 1980  (94  Stat.  161).  to  that 
law's  Federal  override  of  State  usury 
ceilings,  and  to  its  forfeiture  and  penalty 
provisions. 

Effective  June  1. 1982,  and  until  further 
notice,  the  FFB  rate  to  be  used  for 
purposes  of  computing  the  maximum 
cost  of  money  pursuant  to  13  CFR 
Section  107.301(c)  is  13.695%  per  aimuxn. 

Dated:  May  19, 1962. 
Edwin  T.  HoUoway, 

Associate  Administrator  for  Finance  and 
Investment. 

[FK  Doc  81-1404  FIM  »-24-tt  8>46  Mnl 
MLUNQ  COM  MHS-OI-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  tt>e  Secretary 

Privacy  Act  of  1974;  Systems  of 
Records;  Annual  Put>llcation 

aocncy:  Department  of  the  Treastuy. 
SUMMARr.  The  Privacy  Act  of  1974  (5 
U.S.C.  552a(e)(4))  requires  agencies  to 
publish  aimually  in  the  Fedwal  Register 
a  notice  of  the  existence  and  character 
of  their  systems  of  records.  The 
Department  of  the  Treasury  last 
pubhshed  the  full  text  of  the 
Department's  systems  of  records  on 
page  16468,  Federal  Register  Volume  46 
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dated  March  12. 1981.  The  purpose  of 
this  document  is  to  announce  the 
updating  of  notices  published  on  March 
12, 1981  and  to  list  systems  deleted, 
consolidated,  amended,  or  added  since 
that  time. 

DATES:  This  dociunent  fulfills  the  annual 
notice  requirement  of  the  Privacy  Act  of 
1974:  (5  U.S.C.  552a(e)(4)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Phillis  De  Piazza,  Departmental 
Disclosure  Officer,  Department  of  the 
Treasury.  Room  100. 1331  G.  1500 
Pennsylvania  Avenue,  NW.. 
Washington.  D.C  20220:  Telephone  (202) 
376-1577. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  the  Treasury  published 
its  annual  recompiladon  of  system 
notices  at  46  FR  16469,  March  12, 1981. 
Notices  concerning  systems  of  records 
within  the  Department  which  were 
added  or  revised  have  been  published  in 
the  Federal  Register  at  46  FR  6113. 
January  21, 1981  and  46  FR  57211. 
November  20. 1981.  The  Department  has 
deleted  22  systems  and  consolidated  24 
systems. 

Deletions 

Office  of  the  Secretary  (OS) 
OS  075— Legislative  Affairs  Vote 

Tracking  System  (System  never 

implemented) 
OS  082— EEO  Complaint  Processing 

System  (Maintained  by  EEOC) 
OS  101 — International  Criminal  PoUce 

Organization  (INTERPOL)  Criminal 

Investigative  Records  (Maintained 

by  the  Justice  Department.  U.S. 

National  Central  Bureau) 
OS  102— Treasury  Enforcement 

Communication  System  (TECS) 

(Same  as  OS  101) 
OS  141— Attorney  Books  (Obsolete) 
OS  157 — ^Employee  Records  Cards 

(Duplicative) 
OS  400— Merit  System  Complaints 

(Obsolete) 
OS  503— Roster  of  Office  of  the 

Secretary  Employees  (Duplicative) 
OS  504 — Summer  Employees  Listing 

(Duplicative) 
OS  505 — Upward  Mobility  Program, 

Counseling  Application  (Obsolete) 
United  States  Customs  Service  (CS) 
CS  245— Treasury  Enforcement 

Communications  System  Card  File 

(Obsolete) 
CS  016— Aircraft  Ownership  File  (Not 

a  Customs  system.  This  is  a  Federal 

Aviation  Agency  system  to  which 

Customs  has  been  granted  access) 
CS  017 — Aircraft  Registers  (Same  as 

CSOie) 

Hie  following  systems  are  covered 
under  EEOC/Govt  1— Equal 


Employment  Opportunity  Complaint 
Records  and  Appeal  Records. 
CS  060— CounseUng  Reports 
CS  088 — Equal  Opportunity  Complaint 

Processing  Records 
CS  089-^ual  Opportunity 

Discrimination  Complaint  Case  File 
CS  276 — Equal  Opportunity  Informal 

Discrimination  Complaint  Files 
Bureau  of  Engraving  &■  Printing  (BEP) 
BEP  008— Emergency  Contact  Records 

(Obsolete) 
BEP  025-^ayroll  Statistical  Data 

(Duplicative) 
BEP  036— Union  Dues  Allotments 

(DupUcative) 

Internal  Revenue  Service  (IRS) 
IRS  32.004— Scholarship  Prt^am  Cost 

Record  (Obsolete) 
IRS  30.002— Employee  Plans/Exempt 
Organization,  Determination  Letter 
Records  (Not  a  Privacy  Act  System) 

ConsoUdatioiu 

Office  of  the  Secretary  (OS) 
OS  142— Attorneys  Past  and  Present 

(Covered  under  OS  152 — General 

Counsel  Personnel  File) 
OS  148 — Employment  Application 

(Same  as  above) 
OS  153 — ^Personnel:  General  Counsel, 

Deputy  General  Counsels  and 

Assistant  General  Counsels  (Same 

as  above) 

United  States  Customs  (CS) 
CS  055 — Congressional  &  Employment 

Correspondence  (Covered  under  CS 

056 — Congressional  and  Public 

Correspondents  File) 
CS  039 — Carrier  File  (Covered  under 

CS  040— Carrier  File) 
CS  047— Claims  Files  (Region  Vffl)" 

(Covered  tmder  CS  046 — Claims 

Case  File) 
CS  048 — Claims  for  Automobile 

Accidents  (Same  as  above) 
CS  266— Collection  File  (Same  as 

above) 
CS  070— Customhouse  Brokers, 

Headquarters  Records  (Covered 

under  CS  069— Customhouse 

Brokers  File,  Chief  Counsel) 
CS  071 — Customhouse  Brokers 

Records  (Same  as  above] 
CS  102 — Firearms  Qualification 

Certificate  Record  (Covered  under 

CS  103 — Firearms  Qualification 

Records) 
CS  142-^4ail  Entry  Protest  (Covered 

under  CS  144— Mail  Protest  File) 
CS  143— Mail  Protest  (Same  as  above) 
CS  164 — Overtime  Earnings  (Covered 

under  CS  165— Overtime  Earnings) 
CS  166— Overtime  Earnings  Daily  Log 

Book  (S{une  as  above) 
CS  167— Overtime  Earnings  Records 

Customs  Warehouse  Officers  (Same 

as  above) 


CS  169— Overtime  Log  (Same  as 

above) 
CS  171— Parking  Permit  FUe  (NY 

Region)  (Covered  under  CS  172— 

Parking  Permits  File) 
CS  187— Personal  Search  File 

(Covered  under  CS  186 — Personal 

Search — Negative) 
CS  168— Personal  Search  File  Report 

(Same  as  above) 
CS  221 — Suspect  File  (Covered  under 

CS  224— Suspect  Persons  Index) 
CS  240 — Travel  Advances  (Covered 

under  CS  243— Travel  Payment 

System) 
CS  241— Travel  Advances  (Same  as 

above) 
CS  242— Travel  Advances  File  (Same 

as  above) 
Internal  Revenue  Service  (IRS) 
IRS  42.025— Appraisal  and  Valuation 

Files  (Covered  under  IRS.  42.001— 

Examination  Administration  File) 
mS  42.018— Married  Taxpayers  Filing 

Separately  and  Mutiple  Filer  File 

(Same  as  above) 
IRS  42.023— Request  and  Submittal 

File  for  Technical  Advice 

Assistance,  Determination  or 

Coordination  (Same  as  above) 
mS  80.004— Reference  Index  Digest 

Cards  (Covered  under  IRS  80.003 — 

Correpondence  Control  and 

Records) 
IRS  80.005-^eports  of  Significant 

Matters  (Form  M-6945)  (Same  as 

above) 

Additioas 

Office  of  the  Secretary  (OS) 

OS  006 — Building  Passes 
Revisions 
Office  of  the  Secretary  (OS) 

OS  190 — General  Allegations  and 
Investigative  Records 

Availability  of  Compilation 

Members  of  the  public  may  review  all 
existing  systems  of  records  maintained 
by  the  Department  of  the  Treasury  by 
referring  to: 

•  The  March  12, 1981  annual  publication 
found  at  46  FR  16469; 

•  The  additions  and  modifications  found 
at  the  Federal  Register  citations  set 
forth  above:  and 

•  The  list  of  deleted  and  consolidated 
systems  included  in  this  notice. 
Systems  of  records  maintained  by  the 

Department  of  the  Treasury  are  found  in 
the  latest  compilation.  "Privacy  Act 
Issuances — 1980  Compilation",  at 
Volume  n,  page  552.  The  1980 
compilation  is  available  from  Regional 
Depository  Libraries  at  50  locations 
around  the  country  and  can  be 
examined  at  these  Ubraries  free  of 
charge.  It  is  also  available  at  the 
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General  Services  Administration 
Federal  Information  Centers,  which  are 
located  at  30  central  points  around  the 
country."Privacy  Act  Issuances — 1981 
Compilation"  will  be  available  at  the 
same  locations  as  above  later  this  year. 

Dated:  May  14. 1982. 
CoraP.  Beebe, 

Assistant  Secretary  (Administration). 

(FR  Doa  82-14187  l^ed  5-24-82: 8:45  ami 
NUJNO  CODE  4aiO-2S-« 


VETERANS  ADMINISTRATION 

Advisory  Committee  on  Former 
Prisoners  of  War  Meeting 

The  Veterans  Administration  gives 
notice  under  38  U.S.C  221  that  a  meeting 
of  the  Advisory  Committee  on  Former 
Prisoners  of  War  will  be  held  in  Room 
304  at  the  Veterans  Administration 


Central  Office,  810  Vermont  Avenue, 
NW.,  Washington.  DC  20420.  June  8 
through  10. 1982.  The  purpose  of  the 
Committee  is  to  consult  with  and  advise 
the  Administrator  of  Veterans'  Affairs 
on  the  administration  of  beneBts  under 
title  38,  United  States  Code,  for  veterans 
who  are  former  prisoners  of  war  and  on 
the  needs  of  such  veterans  with  respect 
to  compensation,  health  care,  and 
rehabilitation. 

The  sessions  will  convene  at  9  a.m.  all 
days.  These  sessions  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room.  Because  this  capacity  is  limited,  it 
will  be  necessary  for  those  wishing  to 
attend  to  contact  Miss  Linda  Gardner, 
Administrative  Assistant  to  the  Chief 
Benefits  Director,  Veterans 
Administration  Central  Office  (phone 
202/389-2455]  prior  to  ]une  1. 1982. 


Members  of  the  public  may  direct 
questions  or  submit  prepared  statements 
for  review  by  the  Committee  in  advance 
of  the  meeting,  in  writing  only,  to  Mr.  H. 
B.  Mars.  Deputy  Director.  Compensation 
and  Pension  Service.  Department  of 
Veterans  Benefits.  Room  400,  Veterans 
Administration  Central  Office. 
Submitted  material  must  be  received  at 
least  five  days  prior  to  the  meeting.  Such 
members  of  the  public  may  be  asked  to 
clarify  submitted  material  prior  to 
consideration  by  the  Committee. 
Summary  minutes  of  the  meeting  and 
rosters  of  the  Committee  members  may 
be  obtained  from  Miss  Linda  Gardner  at 
the  aforementioned  address. 

Dated:  May  19. 1982. 
Robert  P.  NfaHBo, 

Administrator. 

[FR  Doa  82-14192  PUed  5-24-aC:  8:46  am] 
BHXMO  OOOE  Ma»-t1-«i 
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Sunshine  Act  Meetings 


Federal  Regialac 
VoL  47.  No.  101 
Tuesday.  May  2S.  1982 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  put>lished 
under  the  "Government  in  the  Sunshine 
Acf"   (Pub.   L   94-409)  5  U.S.C. 
552b(e)(3). 


CONTENTS  • 

'    ConvTKxfty  Credit  Corporation 

Consumer  Product  Safety  Commission 
Federal  Communications  Commission. 
National  Transportation  Safety  Board.. 
Parole  Commission 


Itont 
1 
2 

3,4 
5 
6 


COMMODITY  CREDIT  CORPORATION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  47  FR  21675. 
May  19, 1982. 

PLACE:  Room  200-A.  Administration 
Building,  U.S.  Department  of 
Agriculture,  Washington,  D.C. 

STATUS:  Qosed. 

MATTERS  TO  BE  CONSIDERED:  Agenda 
will  be  announced  when  no  longer 
sensitive  since  disclosure  would  reveal 
the  information  that  the  meeting  was 
closed  to  protect;  as  set  forth  in  5  U.S.C. 
552b(c)(9)  (A)  and  (B)  and  7  CFR 
1409.6(b)(2)(ii). 

SUPPLEMENTARY  INFORMATION:  The 

General  Counsel  certified  this  meeting 
may  be  closed.  Five  (5)  members  of  the 
Board,  as  follows,  voted  to  close  this 
meeting: 

1.  John  R.  Block.  Secretary  of  Agriculture. 
Chainnan 

2.  Richard  E.  Lyng,  Member 

3.  Seeley  G.  Lodwick,  Member 

4.  William  G.  Lesher.  Member 

5.  Everett  G.  Rank,  Member 

CONTACT  PERSON  FOR  MORE 

INFORMATION:  George  E.  Rippel.  Acting 
Secretary,  Commodity  Credit 
Corporation,  Post  Office  Box  2415,  Room 
5714-South  Building.  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20013: 
Telephone  (202)  447-4785. 

IS-78J-82  Filed  5-M-82: 1:11  pml 
BaUMQCOOE  3410-46-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

TIME  AND  DATE  10:00  a.m..  Thursday. 
May  27. 1982. 


LOCATION:  Third  Floor  Hearing  Room. 
1111— IBth  Street.  N.W..  Washington. 
D.C 

STATUS:  Open  to  the  Public 

MATTERS  TO  BE  CONSIDERED: 

1.  Election  of  Vice  Chainnan 

The  Commigsibn  will  elect  a  Vice 
Chainnan  to  serve  from  June  1. 1982  to 
May  31. 1983. 

2.  CB  Antennas 

The  staff  will  brief  the  Commission  on 
issues  related  to  issuance  of  a  final 
consumer  product  safety  standard  for 
omnidirectional  citizens  band  base 
station  antennas. 

3.  Physician  Samples:  Options 

The  staff  will  brief  the  Commission  on 
issues  related  to  the  Conunisson's  policy 
regarding  manufacturer's  responsibility 
for  special  packaging  of  prescriptioa 
drugs  distributed  to  physicians. 

For  a  recorded  message  on  the  lastest 
information  concerning  Commission 
agendas,  call  (301)  492-5709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sheldon  D.  Butts.  Deputy 
Secretary,  Office  of  the  Secretary.  Suite 
342,  5401  Westbard  Avenue  Bethesda. 
MD  20207:  Telephone  (301)  4^2-6800. 

[S-78B-K  Filed  S-n-SZ:  3:44  pm| 
BHXING  CODE  ■355-Ot-M 


FEDERAL  COMMUNICATIONS  COMMISSION 

The  Commission  has  scheduled  an 
open  meeting  for  May  27,  at  10  a.m..  in 
Room  856, 1919  M  St.  ^fW.  to  receive  the 
final  report  of  the  Advisory  Committee 
on  Alternative  Financing  for  Minority 
Opportunities  in  Telecommunications. 

The  Commission  will  also  hold  an 
open  meeting  to  consider  whether  to 
issue  a  Fourth  Supplemental  Notice  of 
Inquiry  and  Proposed  Rulemaking  id 
Docket  78-72  dealing  with  access 
charges  in  the  Matter  of  MTS  and 
WATS  Market  Structure  at  2:00  p.m..  in 
Room  856. 

This  meeting  may  be  continued  the 
following  work  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  &om 
Maureen  Peratino,  FCC  Public  Affairs 
Office,  telephone  number  (202)  254-7674. 


Issued:  May  2a  1982. 
William  I.Tiicaiioa. 

Secretary,  Federal  CommunioaUons 
Commission. 

|S-7B4-tt  FUad  S-21-aK  vat  pmj 
MLLMQ  COOC  <71>-0V-M 


FEDERAL  COMMUMCATKMS  ( 

The  Federal  Communicatioiu 
Commission  will  consider  an  additional 
item  on  the  subject  listed  below  at  the 
Open  Meeting  scheduled  for  2:00  p.m., 
Thursday.  May  27. 1982  at  1919  M  Street. 
NW..  Washington.  D.C 

Agenda,  Item  No.,  and  Subject 

Complaints  &  Compliance — 1 — Democratic 
National  Committee  Fairness  Doctrine 
complaint  vs.  CBS  AND  NBC. 

This  meeting  may  be  continued  the 
following  worii  day  to  allow  the 
Commission  to  complete  appropriate 
action. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino.  FCC  Public  Affairs 
Office,  telephone  nimiber  (202)  254-7874. 

Issued:  May  21. 1982. 

William  |.  Tikarioo. 

Secretary.  Federal  Communications 
Commission. 

|S-78»-82  FUed  S-Zl-tt  t:S7  p^ 
MLLMQ  COOC  C712-01-M 


NATIONAL  TRANSPORTATION  SAFETY 
BOARD 

INM-82-14I 

TIME  AND  DATE:  9  a.m..  Tuesday,  June  1. 
1982. 

place:  NTSB  Board  Room.  National 
Transportation  Safety  Board.  800 
Independence  Avenue,  S.W., 
Washington.  D.C  20594. 

STATUS:  The  first  item  will  be  open  to 
the  public  and  the  second  item  will  be 
closed  under  Exemption  10  of  the 
Government  in  the  Sunshine  Act 
MATTERS  TO  BE  CONBIDCnCR 

1.  AJA:raft  Accident  Report  Eastern 
Airlines  Flight  935.  Lockheed  L-lOl  1-386, 
N3O0EA.  near  ColU  Neck.  New  Jersey. 
September  22. 1981. 

2.  Opinion  and  Order  Petition  of  Parker, 
DkL  SM-2828;  disposition  of  the 
Administrator's  appeal 
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CONTACT  PERSON  FOR  MORE 

information:  Sharon  Flemming  (202] 
382-6525. 

May  21, 1982. 

|S-7S7-«2  Filed  S-21-«£  3:36  pm) 
MLLMG  COOE  4910-S«-«I 
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PAROLE  COMMISSION 

[2P0401] 

TIME  AND  date:  9  a.m.-5:30  p.m., 
Monday,  June  21, 1982. 

place:  Room  420-F,  One  North  Park 
Building,  5550  Friendship  Boulevard, 
Chevy  Chase,  Maryland  20815. 

STATUS:  Closed  pursuant  to  a  vote  to  be 


taken  at  the  beginning  of  the  meeting. 

MATTERS  TO  BE  CONSIDERED:  Appeals  to 
the  Commission  of  approximately  10 
cases  decided  by  the  National 
Commissioners  pursuant  to  a  reference 
under  28  CFR  §  2.17  and  appealed 
pursuant  to  28  CFR  §  2.27.  These  are  all 
cases  originally  heard  by  examiner 
panels  wherein  inmates  of  Federal 
prisons  have  applied  for  parole  or  are 
contesting  revocation  of  parole  or 
mandatory  release. 
CONTACT  PERSON  FOR  MORE 
MFOflMATtON:  Linda  Wines  Marble, 
Chief  Case  Analyst,  National  Appeals 
Board,  United  States  Parole 
Commission,  (301)  492-5987. 

(S-781-82  Filed  5-21-82;  11M  am] 
BIUMG  COOE  4410-01-M 


Tuesday 
May  25,  1982 


Part  II 


Department  of  Labor 

Employment  Standards  Administration 

Standards  for  Determining  Coal  Miner's 
Total  Disability  or  Death  Due  to 
Pneumoconiosis;  Claims  for  Benefits 
Under  Part  C  of  Title  IV  of  the  Federal 
Mine  Safety  and  Health  Act,  as  Amended 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

20  CFR  Parts  718  and  725 

Standards  for  Determining  Coal 
Miner's  Total  Disability  or  Death  Due 
to  Pneumoconiosis;  Claims  for 
Benefits  Under  Part  C  of  Title  IV  of  the 
Federal  Mine  Safety  and  Health  Act,  as 
Amended 

agency:  Employment  Standards 
Administration,  Labor. 
action:  Notice  of  proposed  rulemaking; 
request  for  comment. 

summary:  On  January  1, 1982,  the  Black 
Lung  Beneflts  Revenue  Act  of  1981  and 
the  Black  Lung  BeneHts  Amendments  of 
1981  became  effective.  This  legislation 
made  numerous  substantive  changes  in 
the  Black  Lung  Benefits  Act.  Title  IV  of 
the  Federal  Mine  Safety  and  Health  Act 
Those  changes  affect  both  the  criteria 
for  establishing  eligibility  for  benefits  on 
claims  filed  on  and  after  January  1. 1982, 
under  the  Black  Lung  Benefits  Act  and 
the  procedures  for  the  payment  of  such 
benefits.  These  proposed  rules  are 
intended  to  implement  those  changes  in 
the  law  and  to  make  certain  technical 
corrections  in  the  implementing 
regulations  previously  promulgated  in 
1978  and  1980. 

date:  Written  comments  must  be 
submitted  on  or  before  June  24. 1982. 
ADDRESS:  Send  comments  to  James  L 
DeMarce,  Executive  Assistant  to  the 
Director,  Office  of  Workers' 
Compensation  Programs,  Employment 
Standards  Administration,  Department 
of  Labor,  200  Constitution  Avenue,  NW., 
Room  S-3524,  Washington.  D.C.  20210; 
"telephone  (202)  523-7503. 
FOR  FURTHER  INFORMATION  CONTACT 
James  L  DeMarce,  Executive  Assistant 
to  the  Director,  Office  of  Workers' 
Compensation  Programs,  Employment 
Standards  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Room  S-3524. 
Washington.  D.C.  20210;  Telephone  (202) 
523-7503. 

SUPPLEMENTARY  INFORMATION:  The 
Black  Lung  Benefits  Revenue  Act  of  1981 
and  the  Black  Lung  Benefits 
Amendments  of  1981.  Pub.  L.  No.  97-119, 
95  Stat.  1635,  became  effective  on 
January  1, 1982.  This  legislation 
amended  various  sections  of  the  Black 
Lung  Benefits  Act.  Title  IV  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977.  30  U.S.C.  901  et  seq..  and  the 
Internal  Revenue  Code,  26  U.S.C.  1  et 
seq.  Those  changes  affect  both  the 
criteria  for  establishing  eligibility  for 
benefits  on  claims  filed  on  and  after 


January  1, 1982,  under  the  Black  Lung 
Benefits  Act  and  the  procedures  for  the 
payment  of  such  benefits.  Major 
changes  include  the  removal  of 
restrictions  previously  applicable  to  the 
Secretary  of  Labor's  use  of  certain  X-ray 
evidence  and  the  placing  of  new 
limitations  on  the  use  of  certain 
affidavits.  Three  presumptions 
previously  available  in  support  of  claims 
have  also  been  eliminated.  (30  U.S.C. 
921  (c](2].  (c)(4).  and  (c)(5]].  Following 
the  death  of  a  miner  whose  claim  was 
filed  on  or  after  January  1, 1982.  and 
who  was  found  to  be  entitled  to  benefits 
under  the  Act,  the  miner's  dependent 
survivors  will  now  be  required  to  file  a 
claim  and  to  establish  that  the  miner's 
death  was  due  to  pneumoconiosis  in 
order  to  be  found  entitled  to  survivors' 
benefits  under  the  Act.  A  new  excess 
earnings  offset  was  also  made 
applicable,  as  were  changes  in  the  rates 
of  interest  to  be  paid  to  and  by  the  Black 
Lung  Disability  Trust  Fund  and  to 
claimants.  The  rate  of  the  excise  tax  on 
coal  was  temporarily  doubled  and  the 
liabihty  for  the  payment  of  certain 
claims  was  transferred  from  individual 
coal  mine  operators  and/or  their 
insurance  companies  to  the  Fund. 
Certain  other  technical  changes  were 
also  made  by  the  amendments. 

The  primary  purpose  of  these 
proposed  rules  is  to  amend  the 
Department  of  Labor's  implementing 
regulations  which  were  previously 
published  on  August  18. 1978, 43  FR 
36772.  and  February  29. 1980.  45  FR 
13678.  to  conform  to  the  Act.  as  now 
amended.  A  second  purpose  of  the 
proposed  rules  is  to  make  certain 
technical  corrections  in  the  regulations 
as  previously  promulgated.  These 
corrections  are  intended  to  correct 
typographical  and  clerical  errors,  correct 
erroneous  cross-references,  and  to  make 
more  uniform  the  language  of  certain 
provisions  dealing  with  the  same  or 
similar  subject  matter.  Other  changes  to 
the  existing  regulations  which  may  be 
appropriate  will  be  considered  by  the 
Department  separately  at  a  later  date. 

Sections  202  and  203  of  the  Black  Lung 
Benefits  Amendments  of  1981  require 
the  Department  of  Labor  to  undertake 
two  studies  and  report  the  results, 
together  with  appropriate 
recommendations,  to  the  Congress. 
Those  studies  are  concerned  with  the 
medical  diagnosis  of  pneumoconiosis, 
the  impairment  attributable  to  it,  and  the 
benefits  available  to  persons  who 
receive  benefits  under  the  Black  Lung 
Benefits  Act.  It  is  not  the  intent  of  these 
proposed  rules  to  anticipate  the  results 
of  those  studies  or  of  any 
recommendations  which  may  result 
from  them.  Comments  concerning  the 


subject  matter  of  those  studies  should 
be  addressed  to:  Willis  Nordlund, 
Division  of  Evaluation  and  Research, 
Office  of  Program  Development  and 
Accountability,  Employment  Standards 
Administration.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Room  S-3313,  Washington.  D.C.  20210; 
Telephone  (202)  523-8493. 

In  developing  these  proposed  rules, 
Department  of  Labor  personnel  have 
met  vsrith  representatives  of  coal  mining 
and  consuming  organizations,  insurance 
groups,  the  United  Mine  Workers  and 
black  lung  claimants'  organizations. 
Informal  comments  and  suggestions 
have  been  received  from  these  groups 
which  have  been  carefully  considered 
and  have  been  most  helpful  in  the 
preparation  of  these  proposed  rules. 

The  Department  particularly  requests 
the  submission  of  detailed  formal 
comments  on  two  areas  of  the  draft 
regulations.  The  first  concerns  the 
definition  of  "death  due  to 
pneumoconiosis".  See  proposed  rule 
S  718.205.  Commenters  are  requested  to 
focus  upon  the  statements  of  Chairmen 
Hatch  and  Perkins  contained  in  the 
Congressional  Record  for  December  16, 
1981, 127  Cong.  Rec.  at  S15494  and 
H9792  (daily  ed.).  A  second  area  where 
detailed  comments  are  especially 
requested  concerns  the  definition  of  the 
cases  subject  to  the  transfer  of  liability 
provisions. 

See  proposed  rule  S  725.496. 
Conunenters  are  requested  to  provide 
detailed  statements,  including  rationale 
and  a  listing  of  the  points  and 
authorities  relied  upon,  in  support  of  the 
positions  taken  concerning  whether 
specific  groups  of  cases  are  subject  to 
the  transfer  of  liabihty  provisions. 

Drafting  Information 

This  dociunent  was  prepared  under 
the  direction  and  control  of  Robert  B. 
CoUyer,  Deputy  Under  Secretary, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor,  Room  S-2321. 
200  Constitution  Avenue,  N.W., 
Washington.  D.C.  20210.  Telephone  (202) 
523-6191. 

Classification — Executive  Order  12291 

The  proposed  rules  only  implement 
the  1981  amendments  to  the  Black  Lung 
Benefits  Act  and  make  certain  technical 
corrections  to  the  regulations  as 
previously  promulgated.  They  do  not.  in 
themselves,  impose  any  additional 
requirements.  'Therefore,  this  proposal  is 
not  classified  as  a  "major  rule"  under 
Executive  Order  12291  on  Federal 
Regulations,  because  it  is  not  likely  to 
result  in  (1)  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2)  a 
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major  increase  in  cost  or  prices  for 
consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions:  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  export  markets. 
Accordingly,  no  regulatory  impact 
analysis  is  required. 

Paperwotk  Reduction  Act 

The  information  collection 
requirements  set  forth  in  these  rules  as 
well  as  revised  forms  necessary  to 
implement  them  are  being  submitted  to 
OMB  for  its  review  and  approved  as 
required  by  the  Paperwork  Reduction 
Act 

Regulatory  Flexibility  Act 

The  Department  believes  that  the  rule 
will  have  no  "significant  economic 
impact  upon  a  substantial  number  of 
small  entities"  within  the  meaning  of 
section  3(a)  of  the  Regulatory  Flexibility 
Act  Pub.  L  No.  96-^54,  91  Stat  1164  (5 
U.S.C.  605(b)).  The  Secretary  has 
certified  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  to  this  effect  This 
conclusion  is  reached  because  the 
amendments  are  only  implementing  the 
1981  amendments  to  the  Black  Lung 
Benefits  Act  and  they  do  not  in 
themselves,  impose  any  additional 
requirements  upon  small  entities. 
Accordingly,  no  regulatory  impact 
analysis  is  required. 

Regulatory  Flexibility  Act  Certificatioo 

I,  Raymond  ].  Donovan.  Secretary  of 
Labor,  hereby  certify,  pursuant  to  5 
U.S.C.  605(b),  that  the  proposed  rules 
contained  in  20  CFR  Parts  718  and  725. 
described  in  this  document  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  is  reached  because  the 
proposed  rules  only  implement  the  1981 
amendments  to  the  Black  Lung  Benefits 
Act  and  they  do  not  in  themselves, 
impose  any  additional  requirements 
upon  small  entities.  Thus  no  economic 
impact  is  expected  with  respect  to  small 
entities. 

Signed  at  Washington.  D.C  this  Zlst  dajr  of 
Mayl98Z 

Raymond  ].  Donovan, 
Secretary  of  Labor. 

The  program  afiected  by  this  rule  and 
its  program  number  in  the  Catalog  of 
Federal  Domestic  Assistance  is:  Coal 
Mine  Workers'  Compensation  (Black 
Lung).  17.307. 


List  of  Subjects  in  20  CFR  Part  718 

Black  lung  benefits.  Lung  diseases. 
Miners.  Mines,  Woricers'  compensation. 
X-rays. 

List  of  Subjects  in  20  CFR  Part  725 

Administrative  practice  and 
procedure.  Black  lung  benefits.  Lung 
diseases.  Miners,  Mines,  Woricers' 
compensation. 

For  the  reasons  set  out  in  the 
preamble.  Parts  718  and  725  of  Chapter 
IV  of  Title  20  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  71»-STANDAR0S  FOR 
DETERMINING  COAL  MINER'S  TOTAL 
DISABILITY  OR  DEATH  DUE  TO 
PNEUMOCONIOSIS 

1.  Tlie  authority  for  Part  718  reads  as 
follows: 

Authority:  5  U.S.C  301,  Reorganization 
Plan  No.  6  of  195a  15  FR  3174.  30  U.S.C.  901  et 
seq.  902(f).  925.  932.  934,  930.  945;  33  U.S.C 
901  et  seq. 

2.  Section  718.1  is  revised  to  read  as 
follows: 

{718.1    Statutory  provWonsL 

(a)  Under  Title  IV  of  the  Federal  Coal 
Mine  Health  and  Safety  Act  of  1969,  as 
amended  by  the  Black  Lung  Benefits  Act 
of  1972,  the  Federal  Mine  Safety  and 
Health  Amendments  Act  of  1977,  the 
Black  Lung  Benefits  Reform  Act  of  1977, 
the  Black  Lung  Benefits  Revenue  Act  of 
1977,  the  Black  Lung  Benefits 
Amendments  of  1981,  and  the  Black 
Lung  Benefits  Revenue  Act  of  1981, 
benefits  are  provided  to  miners  who  are 
totally  disabled  due  to  pneumoconiosis 
and  to  certain  survivors  of  a  miner  who 
died  due  to  or  while  totally  or  partially 
disabled  by  pneumoconiosis.  However, 
survivors'  benefits  are  payable  on 
claims  filed  on  or  after  January  1, 1982. 
only  when  the  miner's  death  was  due  to 
pneumoconiosis,  except  where  the 
survivors'  entitlement  is  established 
pursuant  to  S  718.306  of  this  part  on  a 
claim  filed  prior  to  June  3a  1982.  Before 
the  enactment  of  the  Black  Lung  Benefits 
Reform  Act  of  1977,  the  authority  for 
establishing  standards  of  eligibility  for 
miners  and  their  survivors  was  placed 
with  the  Secretary  of  Health.  Education.  ■ 
and  Welfare.  These  standards  were  set 
forth  by  the  Secretary  of  Health. 
Education,  and  Welfare  in  subpart  D  of 
part  410  of  this  title,  and  adopted  by  the 
Secretary  of  Labor  for  application  to  all 
claims  filed  with  the  Secretary  of  Labor 
(see  20  CFR  718.2. 1978).  AmendmenU 
made  to  section  402(f)  of  the  Act  by  the 
Black  Lung  Benefits  Reform  Act  of  1977 
authorize  the  Secretary  of  Labor  to 
establish  criteria  for  determining  total  or 


partial  disability  or  death  due  to 
pneumoconiosis  to  be  applied  in  die 
processing  and  adjudication  of  claims 
filed  under  Part  C  of  Title  IV  of  the  Act 
Section  402(f)  of  the  Act  further 
authorizes  the  Secretary  of  Labor,  in 
consultation  with  the  National  Institute 
for  Occupational  Safety  and  Health,  to 
establish  criteria  for  all  appropriate 
medical  tests  administered  in 
connection  with  a  claim  for  benefits. 
Section  413(b)  of  the  Act  authorizes  the 
Secretary  of  Labor  to  establish  criteria 
for  the  techniques  to  be  used  to  take 
chest  roentgenograms  (X-rays)  in 
connection  with  a  claim  for  benefits 
under  the  Act 

(b)  The  Black  Lung  Benefits  Reform 
Act  of  1977  provided  that  with  respect  to 
a  claim  filed  on  or  before  the  effective 
date  of  this  part,  that  is,  filed  prior  to 
April  1. 1980.  or  reviewed  under  section 
435  of  the  Act  the  standards  to  be 
applied  in  the  adjudication  of  such  claim 
shall  not  be  more  restrictive  than  the 
criteria  applicable  to  a  claim  filed  on 
June  30, 1973,  with  the  Social  Security 
Administration,  whether  or  not  the  final 
disposition  of  the  claim  occurs  after 
Mairch  31, 1980.  All  such  claims  shall  be 
reviewed  under  the  criteria  set  forth  in 
Part  727  of  this  tide. 

3.  Section  718.2  is  revised  to  read  as 
follows: 

8718.2    AppMcatimy  of  Oils  pwt 

This  part  is  applicable  to  the 
adjudication  of  all  claims  filed  afier 
March  31. 1980,  and  considered  by  the 
Secretary  of  Labor  under  section  422  of 
the  Act  and  Part  725  of  this  subchapter. 
If  a  claim  subject  to  the  provisions  of 
section  435  of  the  Act  and  Subpart  C  of 
Part  727  of  this  subchapter  cannot  be 
approved  under  that  subpart  such  claim 
may  be  approved,  if  appropriate,  under 
the  provisions  contained  in  this  part 
llie  provisions  of  this  part  shall,  to  th* 
extent  appropriate,  be  construed 
together  in  the  adjudication  of  all 
claims. 

4.  In  §  718.106.  paragraph  (b)  is 
revised  to  read  as  follows: 

8  718.106    Autopsr.  Mofwy- 

(b)  No  report  of  an  autopsy  or  b{(^>sy 
submitted  in  connection  with  a  claim 
shall  be  considered  unless  the  report 
complies  with  the  requirements  of  diia 
section.  Special  consideration  shall, 
however,  be  given  to  the  report  of  a 
biopsy  or  autopsy  of  a  miner  who  died 
before  March  31, 1980,  even  where  the 
report  is  not  in  substantial  compliance 
with  the  requirements  of  this  section. 
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5.  In  S  718.202.  paragraphs  (a)(l)(i]  and 
(c)  are  revised  as  follows: 

§  718.202    Determining  the  existence  of 
pneumoconiosis. 

(a)  *  *  * 

(1)  *  *  * 

(i)  In  all  claims  nied  before  January  1, 
1982,  where  there  is  other  evidence  of 
pulmonary  or  respiratory  impairment,  a 
Board-certified  or  Board-eligible 
radiologist's  interpretation  of  a  chest  X- 
ray  shall  be  accepted  by  the  ofHce  if  the 
X-ray  is  in  compliance  with  the 
requirements  of  §  718.102  and  if  such  X- 
ray  has  been  taken  by  a  radiologist  or 
qualiHed  radiologic  technologist  or 
technician  and  there  is  no  evidence  that 
the  claim  has  been  fraudulently 
represented.  However,  these  limitations 
shall  not  apply  to  any  claim  filed  on  or 
after  January  1. 1982. 

(c)  A  determination  of  the  existence  of 
pneumoconiosis  shall  not  be  made 
solely  on  the  basis  of  a  living  miner's 
statements  or  testimony.  Nor  shall  such 
a  determination  be  made  upon  a  claim 
involving  a  deceased  miner  filed  on  or 
after  January  1. 1982.  solely  based  upon 
the  affidavits)  of  any  person  or  persons 
having  any  financial  interest  in  the 
result  of  the  adjudication  of  the  claim. 

6.  bi  i  718.204,  paragraph  (cj(5)  is 
revised  to  read  as  follows: 

f  718.204    Total  (fis&l>flfty  defined.  Crtterta 
for  determining  total  disaMlity. 

•        *        •        *        • 

(c)  *  •  • 

(5)  In  the  case  of  a  claim  tiled  by  the 
survivor  of  a  miner,  where  there  is  no 
medical  or  other  relevant  evidence,  the 
afHdavits  of  persons  knowledgeable  of 
the  miner's  physical  condition  shall  be 
sufficient  to  establish  total  disability. 
However,  on  such  a  surviror's  claim 
filed  on  or  after  January  1. 198Z  but 
prior  to  June  30, 1982.  where  entitlement 
is  sought  to  be  established  in 
accordance  with  {  71&30e,  such  a 
determination  of  the  existence  of  total 
or  partial  disability  shall  not  be  based 
solely  upon  the  affidavit(s]  of  any 
person  or  persons  having  any  financial 
interest  in  the  result  of  the  adjudication 
of  the  claim^ 

7.  Section  718.205  is  amended  by 
adding  a  new  paragraph  (c),  revising' 
former  paragraph  (c)  and  redesignating 
it  as  paragraph  (d),  and  adding 
paragraph  (e)  to  read  as  follows: 

S  718jn9    Death  due  to  pneumoconloeie! 

(c)  Neither  the  provisions  of 
paragraph  (b)(2)  nor  the  presumptions 
referred  to  in  paragraph  (b)(4)  are 


applicable  to  a  survivor's  claim  filed  on 
or  after  January  1. 1982. 

(d)  For  the  purpose  of  this  section, 
death  shall  also  be  considered  to  be  due 
to  pneumoconiosis  where  the  cause  of 
death  is  significantly  related  to  or 
aggravated  by  pneumoconiosis,  or 
where  pneumoconiosis  was 
substantially  contributing  cause  or 
factor  leading  to  the  miner's  death  or 
where  the  death  was  caused  by 
complications  of  pneumoconiosis.  For 
example,  pneumoconiosis  may  have 
been  a  substantially  contributing  cause 
of  death  in  a  case  where  the  principal 
cause  of  death  was  pneumonia. 
However,  siuvivors  are  not  eligible  for 
benefits  where  the  miner's  death  was 
caused  by  a  traimiatic  injury  or  a 
medical  condition  not  related  to 
pneumoconiosis. 

(e)  Where  the  initial  medical  evidence 
establishes  that  death  was  due  to 
pneumoconiosis  as  defined  in  this 
section,  the  survivor  will  receive 
benefits  unless  the  weight  of  the 
evidence  as  subsequently  developed  by 
the  Department  or  the  responsible 
operator  establishes  that  the  miner's 
death  was  not  due  to  pneumoconiosis  as 
defined  in  this  section.  However,  no 
such  benefits  shall  be  found  payable 
before  the  party  responsible  for  the 
payment  of  sudi  benefits  shall  have  had 
a  reasonable  opportunity  for  the 
development  of  rebuttal  evidence. 

8.  Section  718.303  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

9  718.303    Death  from  a  respirable  dlseaee. 

(c]  This  section  is  not  applicable  to 
any  claim  filed  on  or  after  January  1, 
1982. 

9.  Section  718.305  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

S  718.305    Preeumption  of 
pneumoconiosis. 


(e)  This  section  is  not  applicable  to 
any  claim  filed  on  or  after  January  1, 
1982. 

10.  In  9  71&30e,  paragraph  (a)  is 
revised  to  read  as  follows: 

8  718.306    Presumption  of  entftiement 
applicable  to  certain  death  claims. 

(a)  In  the  case  of  a  miner  who  died  on 
or  before  March  1. 1978,  who  was 
employed  for  25  or  more  years  in  one  or 
more  coal  mines  prior  to  June  30, 1971, 
the  eligible  survivors  of  such  miner 
whose  claims  have  been  filed  prior  to 
June  30, 1982,  shall  be  entitled  to  the 
payment  of  benefits,  unless  it  is 
established  that  at  the  time  of  death 
such  miner  was  not  partially  or  totally 
disabled  due  to  pneumoconiosis.  Eligible 


survivors  shall,  upon  request,  furnish 

such  evidence  as  is  available  with 

respect  to  the  health  of  the  miner  at  the 

time  of  death,  and  the  nature  and 

duration  of  the  miner's  coal  mine 

employment. 

•        •        *        *        * 

PART  725— CLAIMS  FOR  BENEFITS 
UNOER^ART  C  OF  TITLE  IV  OF  THE 
FEDERAL  MINE  SAFETY  AND  HEALTH 
ACT,  AS  AMENDED 

11.  The  authority  for  Part  725  reads  as 
follows: 

Authority:  5  U.S.C.  301,  Reorganization 
Plan  No.  e  of  ISSa  IS  PR  3174,  30  U.S.C  901  er 
aeq..  g02(f),  925.  932.  934,  936,  945:  33  U.S.C. 
901  et  seq. 

12.  Section  725.1  is  amended  by 
revising  paragraphs  (a)  and  (g). 
redesignating  paragraph  (h)  as 
paragraph  (j)  and  adding  new 
paragraphs  (h)  and  (i)  to  read  as  follows: 

§  725.1    Statutory  provisiorts. 

(a)  General.  Title  IV  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977,  as 
amended  by  the  Black  Lung  Benefits 
Reform  Act  of  1977,  the  Black  Lung 
Benefits  Revenue  Act  of  1977,  the  Black 
Lung  Benefits  Revenue  Act  of  1981  and 
the  Black  Lung  Benefits  Amendments  of 
1981,  provides  for  the  payment  of 
benefits  to  a  coal  mines  who  is  totally 
disabled  due  to  pneumoconiosis  (black 
lung  disease]  and  to  certain  sarvivora  of 
a  miner  who  dies  due  to 
pneumoconiosis.  For  claims  filed  prior  to 
January  1, 1982,  certain  survivors  could 
receive  benefits  if  the  miner  was  totally 
(or  for  claims  filed  prior  to  June  30. 1982. 
in  accordance  with  section  411(c)(5)  of 
the  Act.  partially]  disabled  due  to 
pneumoconiosis,  or  who  died  due  to 
pneumoconiosis. 

(g)  Changes  made  by  the  Black  Lung 
Benefits  Revenue  Act  of  1977.  The  Black 
Lung  Benefits  Revenue  Act  of  1977 
established  the  Black  Lung  Disability 
Trust  Fund  which  is  financed  by  a 
specified  tax  imposed  upon  each  ton  of 
coal  (except  lignite]  produced  and  sold 
or  used  in  the  United  States  after  March 
31, 1978.  The  Secretary  of  the  Treasury 
is  the  managing  trustee  of  the  fund  and 
benefits  are  paid  from  the  fund  upon  the 
direction  of  the  Secretary  of  Labor.  The 
fund  was  made  liable  for  the  payment  of 
all  claims  approved  under  section  415, 
Part  C  and  section  435  of  the  Act  for  all 
periods  of  eligibility  occurring  on  or 
after  Janaury  1. 1974,  with  respect  to 
claims  where  the  miner's  last  coal  mine 
employment  terminated  before  January 
1, 1970,  or  where  individual  liabihty  can 
not  be  assessed  against  a  coal  mine 
operator  due  to  bankruptcy,  insolvency, 
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or  the  like.  The  fund  was  also 
authorized  to  pay  certain  claims  which  a 
responsible  operator  has  refused  to  pay 
within  a  reasonable  time,  and  to  seek 
reimbursement  from  such  operator.  The 
purpose  of  the  Fund  and  the-Black  Lung 
BeneHts  Revenue  Act  of  1977  was  to 
insure  that  coal  mine  operators,  or  the 
coal  industry,  will  fully  bear  the  cost  of 
black  lung  disease  for  the  present  time 
and  in  the  future.  The  Black  Limg 
Benefits  Revenue  Act  of  1977  also 
contained  other  provisions  relating  to 
the  fund  and  authorized  a  coal  mine 
operator  to  establish  its  OMm  trust  fund 
for  the  payment  of  certain  claims. 

(h)  Changes  wade  by  the  Black  Lung 
Benefits  Amendments  of  1981.  In 
addition  to  the  change  reflected  in 
paragraph  (a)  of  this  section,  the  Black 
Lung  Benefits  Amendments  of  1981 
made  a  number  of  significant  changes  in 
the  Act's  standards  for  determining 
eligibility  for  benefits  and  concerning 
the  payment  of  such  benefits.  The 
following  changes  are  all  applicable  to 
claims  filed  on  or  after  |anuary  1, 1982: 
(1)  The  Secretary  of  Labor  may  re-read 
any  X-ray  submitted  in  support  of  a 
claim  and  may  rely  upon  a  second 
opinion  concerning  such  an  X-ray  as  a 
means  of  auditing  the  validity  of  the 
claim;  (2)  the  rebuttable  presumption 
that  the  death  of  a  miner  with  ten  or 
more  years  employment  in  the  coal 
mines,  who  died  of  a  respirable  disease, 
was  due  to  pneumoconiosis  is  no  longer 
applicable;  (3)  the  rebuttable 
presumption  that  the  total  disability  of  a 
miner  with  fifteen  or  more  years 
employment  in  the  coal  mines,  who  has 
demonstrated  a  totally  disabling 
respiratory  or  pulmonary  impairment,  is 
due  to  pneumoconiosis  is  no  longer 
apphcable:  (4)  in  the  case  of  deceased 
miners,  where  no  medical  or  other 
relevant  evidence  is  available,  only 
affidavits  from  persons  having  no 
financial  interest  in  determining  the 
results  of  the  adjudication  of  the  claim 
will  be  considered  sufficient  to  establish 
entitlement  to  benefits;  (5)  following  Uie 
death  of  a  miner  whose  claim  was  filed 
on  or  after  January  1, 1962,  and  who  was 
found  to  be  entided  to  benefits  under 
the  Act,  dependent  survivors  will  be 
required  to  file  a  claim  and  to  establish 
that  the  miner's  death  was  due  to 
pneumoGoniosis  in  order  to  be  found 
entitled  to  survivors'  benefits  under  the 
Act;  (6)  benefits  payable  under  this  part 
are  subject  to  an  ofiset  on  account  of 
excess  earnings  by  the  miner;  and  (7) 
other  technical  amendments. 

(i)  Changes  made  by  the  Black  Lung 
Benefits  Revenue  Act  of  1981.  The  Black 
Lung  Benefits  Revenue  Act  of  1981 
temporarily  doubles  the  amount  of  the 


tax  upon  coal  until  the  Trust  Fund  shall 
have  repaid  all  advances  received  bam 
the  United  States  Treasury  and  the 
interest  on  all  such  advances.  The  Fund 
is  also  made  liable  for  the  payment  of 
certain  claims  previously  denied  under 
the  1972  version  of  the  Act  and 
subsequently  approved  under  section 
435  and  for  the  reimbursement  of 
operators  and  insurers  for  benefits 
previously  paid  by  them  on  such  claims. 
With  respect  to  claims  filed  on  or  after 
January  1, 1982.  the  Fund's  authorization 
for  the  payment  of  interim  benefits  is 
limited  to  the  payment  of  prospective 
benefits  only.  These  changes  also  define 
the  rates  of  interest  to  be  paid  to  and  by 
the  Fund. 

(j)  Longshoremen 's  Act  provisions. 
The  adjudication  of  claims  filed  under 
sections  415,  422  and  435  of  the  Act  is 
governed  by  various  procedural  and 
other  provisions  contained  in  the 
Longshoremen's  and  Harbor  Woricers' 
Compensation  Act  (LHWCA),  as 
amended  from  time  to  time,  which  are 
incorporated  within  the  Act  by  sections 
415  and  422.  The  incorporated  LHWCA 
provisions  are  applicable  under  the  Act 
except  as  is  otherwise  provided  by  the 
Act  or  as  provided  by  regulations  of  the 
Secretary.  Although  occupational 
disease  benefits  are  also  payable  under 
the  LHWCA,  the  primary  focus  of  the 
procedures  set  forth  in  that  Act  is  upon 
a  time  definite  of  traumatic  injury  or 
death.  Because  of  this  and  other 
significant  differences  between  a  black 
lung  and  longshore  claim,  it  is 
determined,  in  accordance  with  the 
authority  set  forth  in  section  422  of  the 
Act,  that  certain  of  the  incorporated 
procedures  prescribed  by  the  LHWCA 
must  be  altered  to  fit  the  circumstances 
ordinarily  confronted  in  the  adjudication 
of  a  black  lung  claim.  The  chtmges  made 
are  based  upon  the  Department's 
experience  in  processing  black  lung 
claims  since  July  1, 1973,  and  all  such 
changes  are  specified  in  this  part  or  part 
727  of  this  subchapter.  No  other 
departure  from  the  incorporated 
provisions  of  the  LHWCA  is  intended. 

13.  Section  725.4  is  amended  by 
revising  paragraphs  (a)  and  (d)  to  read 
as  follows: 

S7i2S.4    AppNcabWty  of  other  parts  mthto 
uiio> 

(a)  Part  718.  Part  718  of  this 
subchapter,  which  contains  the  criteria 
and  standards  to  be  applied  in 
determining  whether  a  miner  is  or  was 
totally  disabled  due  to  pneiunoconiosis, 
or  whether  a  miner  died  due  to 
pneumoconiosis,  shall  be  applicable  to 
the  determination  of  claims  imder  this 
part.  Claims  filed  after  March  31, 198a 
are  subject  to  the  revised  part  718  as      ^ 


promulgated  by  the  Secretary  in 
accordance  with  section  402(f)(1)  of  the 
Act  on  February  29, 1980.  The  criteria 
contained  in  subpart  C  of  part  727  of  this 
sub-chapter  are  applicable  in 
determining  claims  filed  prior  to  April  1, 
1980,  under  this  part  and  such  criteria 
shall  be  applicable  at  all  times  with 
respect  to  claims  filed  under  this  part 
and  under  section  11  of  the  Black  Lung 
Benefits  Refonn  Act  of  1977. 
•        «        *        *        * 

(d)  Part  727.  Part  727  of  this 
subchapter,  which  governs  the  review, 
adjudication  and  payment  of  pending 
and  denied  claims  under  section  435  of 
the  Act.  is  appUcable  to  this  part  as 
provided  in  such  part  727.  The  criteria 
contained  in  subpart  C  of  part  727  for 
determining  a  claimant's  eligibility  for 
benefits  shall  be  applicable  under  this 
part  with  respect  to  all  claims  filed 
before  April  1, 1960,  and  to  all  claims 
filed  under  this  part  and  under  section 
11  of  the  Black  Lung  Benefits  Reform 
Act  of  1977. 


14.  Section  725.101  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(31) 
and  revising  paragraph  (a)(10)  to  read  as 
follows: 

972S.101    DefinittontanduMoftenm. 

(a) *  *  * 

(1)  The  "Act"  means  the  Federal  Coal 
Mine  Health  and  Safety  Act  Pub.  L  91- 
173, 63  Stat  742.  30  U.S.C  801-960,  as    _ 
amended  by  the  Black  Lung  Benefits  Act 
of  1972.  the  Mine  Safety  and  HealUi  Act 
of  1977,  the  Black  Lung  Benefits  Reform 
Act  of  1977,  the  Black  Lung  Benefits 
Revenue  Act  of  1977,  the  Black  Lung 
Benefits  Revenue  Act  of  1961,  and  the 
Black  Lung  Benefits  Amendments  of 
1961. 

***** 

(10)  "Division"  or  "DCMWC  means 
the  Division  of  Coal  Mine  Workers' 
Compensation  in  the  OWCP,  United 
States  Department  of  Labor. 
***** 

(31)  "Black  Lung  Disability  Trust 
Fund"  or  the  "Fund"  means  the  Black 
Lung  Disability  Trust  Fund  established 
by  the  Black  Lung  Benefits  Revenue  Act 
of  1977,  as  amended  by  the  Black  Lung 
Benefits  Revenue  Act  of  1961,  for  the 
payment  of  certain  claims  adjudicated 
under  this  part  (see  subpart  G  of  this 
part). 
•        *        *        •        • 

15.  In  9  725.102.  paragraph  (a)  is 
revised  to  read  as  follows: 
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§  72S.102    Dtodoaur*  of  program 
Information. 

(a}  All  reports,  records,  or  other 
documents  filed  with  the  OWCP  %vith 
respect  to  claims  are  the  records  of  the 
OWCP.  The  Director  or  his  or  her 
designee  shall  be  the  o^icial  custodian 
of  those  records  maintained  by  the 
OWCP  at  its  national  office.  The  Deputy 
Commissioner  shall  be  the  official 
custodian  of  those  records  maintained 
at  a  district  office. 


16.  Section  725.201  is  amended  by 
revising  paragraphs  (a)(2],  (a)(4).  and  (b) 
to  read  as  follows: 

S  725.201    Who  la  entitted  to  benefits; 
contents  of  ttils  subpart 

(a)  *  *  * 

(2)  The  surviving  spouse  or  surviving 
divorced  spouse  or,  where  neither 
exists,  the  child  of  a  deceased  miner, 
where  the  deceased  miner 

(i)  Was  receiving  benefits  under 
section  415  or  Part  C  of  title  IV  of  the 
Act  as  a  result  of  a  claim  filed  prior  to 
January  1, 1982;  or 

(ii)  Is  determined  as  a  result  of  a  claim 
filed  prior  to  January  1, 1982.  to  have 
been  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death,  or 
to  have  died  due  to  pneumoconiosis. 
Survivors  of  miners  whose  claims  are 
filed  on  or  after  January  1, 1982,  must 
estabUsh  that  the  deceased  miner's 
death  was  due  to  pneumoconiosis  in 
order  to  establish  their  entitlement  to 
benefits,  except  where  entitlement  is 
established  under  §  718.306  of  part  718 
on  a  survivor's  claim  filed  prior  to  June 
30, 1982,  or; 


(4)  The  surviving  dependent  parents, 
where  there  is  no  surviving  spouse  or 
child,  or  the  surviving  dependent 
brothers  or  sisters,  where  there  is  no 
surviving  spouse,  child,  or  parent,  of  a 
miner,  where  the  deceased  miner, 

(i)  Was  receiving  benefits  under 
section  415  or  Part  C  of  title  IV  of  the 
Act  as  a  result  of  a  claim  filed  prior  to 
January  1, 1982;  or 

(ii)  Is  determined  as  a  result  of  a  claim 
filed  prior  to  January  1, 1982,  to  have 
been  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death,  or 
to  have  died  due  to  pneumoconiosis. 
Survivors  of  minors  whose  claims  are 
filed  on  or  after  January  1, 1982,  must 
establish  that  the  deceased  miner's 
death  was  due  to  pneumoconiosis  in 
order  to  establish  their  entitlement  to 
benefits,  except  where  entitlement  is 
established  under  §  718.306  of  part  718 
on  a  survivor's  claim  filed  prior  to  June 
30,1982. 

(b)  Section  411(c)(5)  of  the  Act 
provides  for  the  payment  of  benefits  to 


the  eligible  survivors  of  a  miner 
employed  for  25  or  more  years  in  the 
mines  prior  to  June  30, 1971,  if  the 
miner's  death  occurred  on  or  before 
March  1, 1978,  and  if  the  claim  was  filed 
prior  to  June  30, 1982.  unless  it  is 
established  that  at  the  time  of  death,  the 
miner  was  not  totally  or  partially 
disabled  due  to  pneumoconiosis.  For  the 
purposes  of  this  part  the  term  "total 
disability"  shall  mean  partial  disability 
with  respect  to  a  claim  for  which 
eligibility  is  established  under  section 
411(c)(5)  of  the  Act.  See  i  718.306  of  part 
718  which  implements  this  provision  of 
the  Act. 


17.  Section  725.205  is  amended  by 
revising  paragraph  (c)  as  follows: 


§  725.20S 
apouse. 


Determination  of  dependency; 


(c)  The  miner  has  been  ordered  by  a 
court  to  contribute  to  such  individual's 
support  (see  8  725.233(e));  or 

18.  Section  725.207  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 

9  725.207    Determination  of  dependency; 
divorced  apouae. 

***** 

(c)  A  court  order  requires  the  miner  to 
furnish  substantial  contributions  to  the 
individual's  support  (see  i  725.233  (c), 
(e)). 

19.  Section  725.208  is  amended  by 
revising  paragraphs  (f)(l]  and  (f)(2)  to 
read  as  follows: 


9725.206 
dtiid. 


Determination  of  relationaMp; 


(f)*  •  • 

(1)  The  beneficiary,  prior  to  his  or  her 
entitlement  to  benefits,  has 
acknowledged  in  writing  that  the 
individual  is  his  or  her  son  or  daughter, 
or  has  been  decreed  by  a  court  to  be  the 
parent  of  the  individual,  or  has  been 
ordered  by  a  court  to  contribute  to  the 
support  of  the  Individual  (see 

S  725.233(e)]  because  the  individual  is 
his  or  her  son  or  daughter,  or 

(2)  Such  beneficiary  is  shown  by 
satisfactory  evidence  to  be  the  father  or 
mother  of  the  individual  and  was  living 
with  or  contributing  to  the  support  of  the 
individual  at  the  time  the  beneficiary 
became  entitled  to  benefits. 

2a  Section  725.212  is  revised  to  read 
as  follows: 


Condition  of  entitlement; 
I  or  aurvlving  divorced 


9  725.212 
surviving  I 
apouae. 

(a)  An  individual  who  is  the  surviving 
spouse  or  surviving  divorced  spouse  of  a 


miner  is  eligible  for  benefits  if  such 
individual:' 

(1)  Is  not  married; 

(2)  Was  dependent  on  the  miner  at  the 
pertinent  time;  and 

(3)  The  deceased  miner  either 
(i)  Was  receiving  benefits  under 

section  415  or  part  C  of  title  IV  of  the 
Act  at  the  time  of  death  as  a  result  of  a 
claim  filed  prior  to  January  1, 1982;  at 

(ii)  Is  determined  as  a  result  of  a  claim 
filed  prior  to  January  1, 1982,  to  have 
been  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death  or 
to  have  died  due  to  pneumoconiosis.  A 
surviving  spouse  or  surviving  divorced 
spouse  of  a  miner  whose  claim  is  filed 
on  or  after  January  1, 1982,  must 
establish  that  the  deceased  miner's 
death  was  due  to  pneumoconiosis  in 
order  to  estabish  entitlement  to  benefits, 
except  where  entitlement  is  established 
under  S  718.306  of  part  718  on  a  claim 
filed  prior  to  June  30, 1982. 

21.  Section  725.213  is  amended  by 
revising  paragraph  (b)(3)  to  read  as 
follows: 

9  725.213    Duration  of  entitlement; 
surviving  spouse  or  surviving  divorced 
spouse. 


(b)  *  *  * 

(3)  Where  the  individual  qualifies  as 
the  surviving  spouse  of  a  miner  under 
S  725.204(d),  such  individual  ceases  to 
qualify  as  provided  in  that  paragraph. 

22.  Section  725.214  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

9  725.2 1 4    Determination  of  reiationsMp; 
surviving  spouse. 

(d)  Such  individual  went  through  a 
marriage  ceremony  with  the  miner 
resulting  in  a  purported  marriage 
between  tliem  and  which  but  for  a  legal 
impediment  (see  9  725.230)  would  have 
been  a  valid  marriage,  unless  such 
individual  entered  into  the  purported 
marriage  with  knowledge  that  it  was  not 
a  valid  marriage,  or  if  such  individual 
and  the  miner  were  not  living  in  the 
same  household  at  the  time  of  the 
miner's  death.  The  provisions  of  this 
paragraph  shall  not  apply  if  another 
person  is  or  has  been  entitled  to  benefits 
as  the  surviving  spouse  of  the  miner  and 
such  other  person  is,  or  is  considered  to 
be,  the  surviving  spouse  of  such  miner 
under  paragraph  (a),  (b),  or  (c)  of  this 
section  at  the  time  such  individual  files 
a  claim  for  benefits. 

23.  Section  725.217  is  amended  by 
revising  paragraphs  (a)(1),  (aX2)  and 
(a)(3)  to  read  as  follows: 
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§  725.217    Dstarmlnatlon  of  dapeiMtoncy; 
surviving  divorced  apouML 

(a)  *  *  • 

(1)  The  individual  was  receiving  at 
least  one-half  of  his  or  her  support  from 
the  miner  (see  §  725.233(g));  or 

{2)  The  individual  was  receiving 
substantial  contributions  from  the  miner 
pursuant  to  a  written  agreement  (see 
§  725.233  (e)  and  (f)):  or 

(3)  A  court  order  required  the  miner  to 
furnish  substantial  contributions  to  the 
individual's  support  (see  $  725.233(c) 
and  (e)]. 

24.  Section  725.218  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  follows: 

§725.218    Conditions  Of  •ntltlement;chlld. 

(a)  *  *  * 

(1)  Was  receiving  beneBts  under 
section  415  or  Part  C  of  title  IV  of  the 
Act  as  a  result  of  a  claim  filed  prior  to 
January  1. 1982;  or 

(2)  Is  determined  as  a  result  of  a  claim 
filed  prior  to  January  1, 1982,  to  have 
been  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death,  or 
to  have  died  due  to  pneumoconiosis.  A 
surviving  dependent  child  of  a  miner 
whose  claim  is  filed  on  or  after  January 
1, 1982,  must  establish  that  the  miner's 
death  was  due  to  pneumoconiosis  in 
order  to  establish  entitlement  to 
benefits,  except  where  entitlement  is 
established  under  S  718.306  of  part  718 
on  a  claim  filed  prior  to  June  30, 1982. 

25.  Section  725.219  is  amended  by 
revising  paragraph  (b)(3)(ii)  to  read  as 
follows: 

§725.219    Duration  Of  enUtlemant;  cMkL 


(b)*  •  * 

(3)  *  *  * 

(ii)  Is  not  a  student  (as  defined  in 
§  725.209(d)]  during  any  part  of  the 
month  in  which  the  child  attains  age  18; 
***** 

26.  Section  725.220  is  amended  by 
revising  paragraph  (f)(2)  to  read  as 
follows: 

9725.220    Detsfinlnation  of  rstatlonship; 
chRd. 

',fl-.ir  •  * 

(2)  Such  beneficiary  is  shown  by 
satisfactory  evidence  to  be  the  fadier  or 
mother  of  the  individual  and  was  living 
with  or  contributing  to  the  support  of  the 
individual  at  the  time  such  beneficiary 
became  entitled  to  benefits. 

27.  Section  725.222  is  amended  by 
revising  paragraphs  (a)(5](i]  and 
(a)(5)(ii)  to  read  as  follows: 


§725.222    Conditions  Of  entitismont; 
parent,  bivltier,  or  sister. 

(a)  •  *  * 

(5)  •  •  * 

(i)  Was  entitled  to  benefits  under 
section  415  or  Part  C  of  title  IV  of  the 
Act  as  a  result  of  a  claim  filed  prior  to 
January  1, 1982;  or 

(ii)  Is  determined  as  a  result  of  a  claim 
filed  prior  to  January  1. 1982.  to  have 
been  totally  disabled  due  to 
pneumoconiosis  at  the  time  of  death  or 
to  have  died  due  to  pneumoconiosis.  A 
surviving  dependent  parent,  brother  or 
sister  of  a  miner  whose  claim  is  filed  on 
or  after  January  1, 1962,  must  establish 
that  the  miner's  death  was  due  to 
pneumoconiosis  in  order  to  estabUsh 
entidement  to  benefits,  except  where 
entitlement  is  established  under 
§  718.306  of  part  718  on  a  claim  filed 
prior  to  June  30, 1982. 
***** 

2a  Section  725.225  is  amended  by 
revising  paragraph  (b)  to  read  as 
follows: 


of 


§725.225 
parent,  brother,  or 


(b)  TTie  individual  was  totally 
dependent  on  the  miner  for  support  (see 
S  725.233(h)). 

29.  Section  725.367  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (a)  and  adding  paragraph  (b). 
As  amended  9  725.367  reads  as  follows: 

§725.367    Payment  of  a  daimsnfs 
attorney's  fee  by  responsMe  operator. 

(a)  If  an  operator  declines  to  pay  any 
benefits  on  or  before  the  30th  day  after 
receiving  written  notice  of  its  liability 
for  a  claim  on  the  ground  that  there  is  no 
liability  for  benefits  within  the 
provisions  of  the  Act  and  the  person 
seeking  benefits  shall  thereafter  have 
utilized  the  services  of  an  attorney  in 
the  successful  prosecution  of  the  claim, 
there  shall  be  awarded,  in  addition  to 
the  award  of  benefits,  in  an  order,  a 
reasonable  attorney's  fee  against  the 
operator  or  carrier  in  an  amount 
approved  by  the  deputy  commissioner, 
administrative  law  judge.  Board,  or 
court  as  the  case  may  be,  which  shall  be 
paid  promptly  and  directly  by  the 
operator  or  carrier  to  the  claimant's 
attorney  in  a  lump  sum  after  the  order 
becomes  final. 

(b)  Section  205(a)  of  the  Black  Lung 
Benefits  Amendments  of  1981,  Pub.  L 
No.  97-119,  amended  section  422  of  the 
Act  and  relieved  operators  and  carriers 
from  liability  for  the  payment  of  benefits 
on  certain  claims.  Payment  of  benefits 
on  those  claims  was  made  the 
responsibility  of  the  Trust  Fund.  The 
claims  subject  to  this  transfer  of  liability 


are  described  in  9  725.496  of  this  part 
On  claims  subject  to  the  transfer  of 
liability  described  above  the  Trust  Fund 
will  pay  all  fees  and  costs  which  have 
been  or  will  be  awarded  to  claimant's 
attorneys  which  were  or  would  have 
become  die  liability  of  an  operator  or 
carrier  but  for  the  enactment  of  the  1981 
Amendments  and  which  have  not 
already  been  paid  by  such  operator  or 
carrier.  Section  9S01(d)(7)  of  the  Internal 
Revenue  Code,  which  was  also  enacted 
as  a  part  of  the  1981  Amendments  to  the 
Act,  expressly  prohibits  the  Trust  Fund 
from  reimbursing  an  operator  or  carrier 
for  any  attorney  fees  or  costs  which  it 
has  paid  on  cases  subject  to  the  transfer 
of  liability  provisions. 

3a  Section  725.420  is  amended  by 
revising  pfu-agraph  (a)  and  revising 
paragraph  (b)  to  read  as  follows: 

9725.420    biUai daterminatlone. 

(a)  Secdon  g601(dHlNAHl)  of  die 
Internal  Revenue  Code  provides  that  the 
Black  Lung  Disability  Trust  Fund  shall 
begin  the  payment  of  benefits  on  behalf 
of  an  operator  in  any  case  in  which  the 
operator  Uable  for  such  payments  "iias 
not  commenced  payment  of  such 
benefits  within  30  days  after  the  date  of 
an  initial  detetminadon  of  eligibihty  by 
die  Secretary  *  *  *."  For  daims  filed  on 
or  after  January  1. 1982.  the  payment  of 
such  interim  benefits  from  the  Fund  is 
limited  to  "benefits  accruing  after  die 

date  of  such  initial  determination 

*  *  *  •♦ 

(b)  Except  as  provided  in  9  725.415  of  . 
this  subpart,  after  the  deputy 
commissioner  has  determined  that  a 
claimant  is  eligible  for  benefits,  on  die 
basis  of  all  evidence  submitted  by  a 
claimant  and  operator,  and  has 
determined  that  a  hearing  will  be 
necessary  to  resolve  the  claim,  the 
deputy  commissioner  shall  in  writing  so 
inform  the  parties  and  direct  the 
operator  to  begin  the  payment  of 
benefits  to  the  claimant  in  accordance 
with  9  725.522.  The  date  on  which  this 
writing  is  sent  to  the  parties  shall  be 
considered  the  date  of  initial 
determination  of  the  claim. 


31.  In  9  725.421.  paragraph  (bKl)  is 
revised  to  read  as  follows: 

§725.421    Referral  of  a  dalm  to  the  Oflloe 
of  Administrative  Law . 


(1)  Copies  of  the  claim  form  or  forms; 


32.  In  9  725.456.  paragraph  (bXl)  U 
revised  to  read  as  follows: 
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§  725.456    Introduction  of  documentary 
evktenc*. 

***** 

(b)(1)  Any  other  documentary 
materia],  including  medical  reports, 
which  was  not  submitted  to  the  deputy 
commissioner,  may  be  received  in 
evidence  subject  to  the  objection  of  any 
party,  if  such  evidence  is  sent  to  all 
other  parties  at  least  20  days  before  a 
hearing  is  held  in  connection  with  the 
claim. 
***** 

33.  In  S  725.490,  paragraph  (a)  is 
revised  to  read  as  follows: 

{  725.490    Statutory  provtolona  and  scop*. 

(a)  One  of  the  major  purposes  of  the 
black  lung  benefits  amendments  of  1977 
was  to  provide  a  more  effective  means 
of  transferring  the  responsibility  for  the 
payment  of  benefits  from  the  Federal 
government  to  the  coal  industry  with 
respect  to  claims  filed  under  this  part.  In 
furtherance  of  this  goal,  a  Black  Lung 
Disability  Trust  Fund  financed  by  the 
coal  industry  was  established  by  the 
Black  Lung  Benefits  Revenue  Act  of 
1977.  The  primary  purpose  of  the  Fund  is 
to  pay  benefits  with  respect  to  all  claims 
in  which  the  last  coal  mine  employment 
of  the  miner  on  whose  accoimt  the  claim 
was  filed  occiured  before  January  1, 
1970.  With  respect  to  most  claims  in 
which  the  miner's  last  coal  mine 
employment  occiured  after  January  1, 
1970,  individual  coal  mine  operators  will 
be  Uable  for  the  payment  of  benefits. 
The  1981  amendments  to  the  Act 
relieved  individual  coal  mine  operators 
from  the  Uability  for  payment  of  certain 
special  claims  involving  coal  mine 
employment  on  or  after  January  1, 1970, 
where  the  claim  was  previously  denied 
and  subsequently  approved  under 
section  435  of  the  Act.  See  S  725.496  for 
a  detailed  description  of  these  special 
claims.  Where  no  such  operator  exists 
or  the  operator  determined  to  be  liable 
is  in  default  in  any  case,  the  Fund  shall 
pay  the  benefits  due  and  seek 
reimbursement  as  is  appropriate.  See 
also  S  725.420  for  the  Fund's  role  in  the 
payment  of  interim  benefits  in  certain 
contested  cases.  In  addition,  the  Black 
Lung  Benefits  Reform  Act  of  1977 
amended  certain  provisions  affecting  the 
scope  of  coverage  under  the  Act  and 
describing  the  effects  of  particular 
corporate  transactions  on  the  liability  of 
operators. 

34.  Section  725.496  is  added  to  part 
725  to  read  as  follows: 

S72S.496    SpacW  claims  tranafarrtd  to  the 
Trust  Fund. 

(a)  The  1981  amendments  to  the  Act 
amended  section  422  of  the  Act  and 


transferred  liability  for  payment  of 
certain  special  claims  from  operators 
and  carriers  to  the  Trust  Fund.  These 
provisions  apply  to  claims  which  were 
denied  before  March  1, 1978,  and  which 
have  been  or  will  be  approved  in 
accordance  with  section  435  of  the  Act. 

(b)  Section  402(i)  of  the  Act  defines 
three  classes  of  denied  claims  subject  to 
the  transfer  provisions: 

(1)  Claims  filed  with  and  denied  by 
the  Social  Seciuity  Administration 
before  March  1, 1978; 

(2)  Claims  filed  with  the  Department 
of  Labor  in  which  the  claimant  was 
notified  by  the  Department  of  an 
administrative  or  informal  denial  before 
March  1, 1977,  and  in  which  the  claimant 
did  not  within  one  year  of  such 
notification  either 

(i)  Request  a  hearing;  or 
(ii)  Present  additional  evidence;  or 
(iii)  Indicate  an  intention  to  present 
additional  evidence; 

(3)  Claims  filed  with  the  Department 
of  Labor  and  denied  under  the  law  in 
effect  prior  to  the  enactment  of  the 
Black  Lung  Benefits  Reform  Act  of  1977, 
that  is,  before  March  1, 1978,  following  a 
formal  hearing  before  an  administrative 
law  judge  or  administrative  review 
before  the  Benefits  Review  Board  or 
review  before  a  United  States  Court  of 
Appeals. 

(c)  Where  more  than  one  claim  was 
filed  with  the  Social  Security 
Administration  and /or  the  Department 
of  Labor  prior  to  March  1, 1978,  by  or  on 
behalf  of  a  miner  or  a  surviving 
dependent  of  a  miner,  unless  such 
claims  were  merged  in  accordance  with 
the  agency's  regulations,  the  procedural 
history  of  each  such  claim  must  be 
considered  separately  to  determine 
whether  the  claim  is  subject  to  the 
transfer  of  liability  provisions. 

(d)  For  a  claim  filed  with  and  denied 
by  the  Social  Security  Administration 
prior  to  March  1, 1978,  to  come  within 
the  transfer  provisions,  such  claim  must 
have  been  or  must  be  approved  under 
the  provisions  of  section  435  of  the  Act 
No  claim  filed  with  and  denied  by  the 
Social  Security  Administration  is 
subject  to  the  transfer  of  liability 
provisions  unless  a  request  was  made 
by  or  on  behalf  of  the  claimant  for 
review  of  such  denied  claim  under 
section  435.  Such  review  must  have  been 
requested  by  the  filing  of  a  valid 
election  card  or  other  equivalent 
dociunent  with  the  Social  Security 
Administration  in  accordance  with 
section  435(a]. 

(e)  Where  a  claim  filed  with  the 
Department  of  Labor  prior  to  March  1, 
1977,  was  subjected  to  repeated 
administrative  or  informal  denials,  the 
last  such  denial  issued  during  the 


pendency  of  the  claim  determines 
whether  the  claim  is  subject  to  the 
transfer  of  liability  provisions. 

(f)  Where  a  miner's  claim  comes 
within  the  transfer  of  liability  provisions 
of  the  1981  amendments  the  Trust  Fund 
is  also  liable  for  the  payment  of  any 
benefits  to  which  the  miner's  dependent 
survivors  are  entitled  after  the  miner's 
death.  However,  if  the  survivor's 
entitlement  was  established  on  a 
separate  claim  not  subject  to  the 
transfer  of  liability  provisions  prior  to 
approval  of  the  miner's  claim  under 
section  435,  the  party  responsible  for  the 
payment  of  such  survivors'  benefits 
shall  not  be  relieved  of  that 
responsibility  because  the  miner's  claim 
was  ultimately  approved  and  found 
subject  to  the  transfer  of  hability 
provisions. 

35.  In  S  725.52a  the  introductory  text 
of  paragraph  (a),  paragraphs  (a)(1), 
(a)(2).  and  (a)(3)  are  revised  and 
paragraph  (a)(4)  is  removed  to  read  as 
follows: 

§725.520    Computation oHwnrtlta. 

(a)  Basic  rate.  The  amount  of  benefits 
payable  to  a  beneficiary  for  a  month  is 
determined,  in  the  first  instance,  by 
computing  the  "basic  rate."  The  basic 
rate  is  equal  to  37  li  percent  of  the 
monthly  pay  rate  for  Federal  employees 
in  GS-2,  step  1.  That  rate  for  a  month  is 
determined  by: 

(1)  Ascertaining  the  lowest  annual 
rate  of  pay  (step  1)  for  Grade  GS-2  of 
the  General  Schedule  applicable  to  such 
month  (see  5  U.S.C.  5332); 

(2)  Ascertaining  the  monthly  rate 
thereof  by  dividing  the  amount 
determined  in  paragraph  (a)(1)  of  this 
section  by  12;  and 

(3)  Ascertaining  the  basic  rate  under 
the  Act  by  multiplying  the  amount 
determined  in  paragraph  (a)(2)  of  this 
section  by  0.375  (that  is,  by  37  )i  percent). 

36.  In  S  725.532.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  725.532  Suspension,  reduction,  or 
termination  of  psymsnts. 

(a)  No  suspension,  reduction,  or 
termination  in  the  payment  of  benefits  is 
permitted  unless  authorized  by  the 
"deputy  commissioner,  administrative 
law  judge,  Board,  or  court  No 
suspension,  reduction  or  termination 
shall  be  authorized  except  upon  the 
occurrence  of  an  event  which  terminates 
a  claimant's  eligibility  for  benefits  (see 
subpart  B  of  this  part)  or  as  is  otherwise 
provided  in  subpart  C  of  this  part 
§S  725.306  and  725.310,  or  this  subpart 
(see  also  §§  725.533-725.546). 
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37.  In  §  725.533,  paragraph  (aK3)  is 
revised  to  read  as  follows: 

§725.533    Modification  of  benefit  amounts; 


(a) 

(3)  In  the  case  of  beneHts  payable  to  a 
parent  brother,  or  sister  as  a  result  of  a 
claim  filed  at  any  time  or  benefits 
payable  on  a  miner's  claim  which  was 
filed  on  or  after  January  1, 1982,  the 
excess  earnings  from  wages  and  fix>m 
net  earnings  from  self-employment  (see 
S  410.530  of  this  title)  of  such  parent, 
brother,  sister,  or  miner,  respectively;  or 

38.  Section  725.536  is  revised  to  read 
as  follows: 

S  725.538    Reductions;  excess  earnings. 

In  the  case  of  a  surviving  parent, 
brother,  or  sister,  whose  claim  was  filed 
at  any  time,  or  of  a  miner  whose  claim 
was  filed  on  or  after  January  1, 1982, 
benefit  payments  are  reduced  as 
appropriate  by  an  amount  equal  to  the 
deduction  which  would  be  made  with 
respect  to  excess  earnings  under  the 
provisions  of  sections  203  (b),  (f),  (g).  (h). 
(j),  and  (1)  of  the  Social  Security  Act  (42 
U.S.C.  403  (b),  (f),  (g),  (h),  0).  and  (1)),  as 
if  such  benefit  payments  were  benefits 
payable  under  section  202  of  the  Social 
Security  Act  (42  U.S.C.  402]  (see 
§  §  404.428-404.456  of  this  title). 

39.  Section  725.608  is  amended  by 
revising  paragraphs  (a)  and  (b), 
redesignating  previous  paragraph  (c)  as 
paragraph  (d),  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 


$725,608    Intsrsst 

(a)  If  an  operator  or  other  employer 
fails  or  refuses  to  pay  any  or  all  benefits 
due  under  the  terms  of  an  initial 
determination  by  a  deputy 
commissioner  (9  725.420),  a  decision  and 
order  filed  and  served  by  an 
adminisfrative  law  judge  (9  725.478)  or  a 
decision  filed  by  the  Board  or  a  United 
States  court  of  appeals,  including  any 
penalty  awarded  in  addition  to  benefits 
in  accordance  with  9  725.607,  such 
operator  shall  be  liable  for  simple 
annual  interest  on  all  past  due  benefits 
computed  from  the  date  on  which  such 
benefits  were  due  and  payable,  in 
addition  to  such  operator's  or  other 
employer's  liability  as  is  otherwise 
provided  in  this  part  On  claims  filed  on 
or  after  January  1, 1982,  in  which  the 
payment  of  retroactive  benefits  has 
been  withheld  pending  final 
adjudication  of  liability  in  accordance 
with  section  422(d)  of  die  Act  as 
amended,  interest  on  such  withheld 
retroactive  benefit  payments  shall  begin 
to  accumulate  30  days  after  the  date  of 
the  first  determination  that  such  an 
award  should  be  made.  The  first 
determination  that  such  an  award 
should  be  made  may  be  a  deputy 
commissioner's  initial  determination  of 
entiUement  an  award  made  by  an 
adminisfrative  law  judge  or  a  decision 
issued  by  the  Board  or  a  court 
whichever  is  the  first  such 
determinatton  of  entitlement  made  upon 
the  claim.  Except  as  provided  in 
paragraph  (b)  of  this  section,  interest 
payments  owed  under  this  paragraph 
shall  be  made  directly  to  the 
beneficiary. 


(b)  If  an  operator  or  other  employer 
fails  or  refuses  to  pay  any  or  all  benefits 
due  pursuant  to  an  award  of  benefits  or 
an  initial  determination  of  eligibility 
made  by  the  deputy  commissioner  and 
the  Fund  imdertakes  such  payments, 
such  operator  or  other  employer  shall  be 
liable  to  the  Fund  for  simple  annual 
interest  on  all  payments  made  by  the 
Fund  for  which  such  op>erator  is 
determined  liable,  computed  from  the 
first  date  on  which  such  benefits  are 
paid  by  the  Fu^d.  in  addition  to  such 
operator's  liability  to  the  Fund,  as  is 
otherwise  provided  in  this  part  Interest 
payments  owed  pursuant  to  this 
paragraph  shall  be  paid  direcUy  to  the 
Fund. 

(c)  The  rates  of  interest  applicable  to 
paragraphs  (a)  and  (b)  above  shall  be 
computed  as  follows: 

(1)  For  all  amounts  outstanding  prior 
to  January  1, 1982,  the  rate  shall  be  6% 
simple  annual  interest 

(2)  For  all  amounts  outstanding  for 
any  period  during  calendar  year  1982  the 
rate  shall  be  15%  simple  annual  interest; 
and 

(3)  For  all  amounts  outstanding  during 
any  period  after  calendar  year  1982  the 
rate  shall  be  simple  annual  interest  at 
the  rate  established  by  section  6621  of 
the  Internal  Revenue  Code  of  1954 
which  is  in  effect  for  such  period. 

(d)  The  Fund  shall  not  be  liable  for  the 
payment  of  interest  under  any 
circumstances. 

Signed  at  Washington.  D.C  this  Zlst  day  of 
May  1982. 
Raymoad  J.  Dofwvan, 

Secretary  of  Labor. 

[FR  Doc  BZ-142BS  FUed  S-2t-SZ:  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Parts  271,  272.  and  273 
(Amdt  No.  184] 

Food  Stamp  Program:  Monthly 
Reporting  and  Retrospective 
Budgeting 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Interim  rule. 

summary:  This  interim  final  rule  permits 
State  agencies  to  compute  food  stamp 
benefits  for  most  recipients  by  using 
past  information  about  them,  rather  than 
anticipated  future  circumstances.  The 
rule  also  permits  State  agencies  to 
require  most  food  stamp  recipients  to 
report  periodically  their  financial 
circumstances  to  the  State  agencies. 
After  October  1, 1983,  State  agencies 
will  be  required  to  use  these  procedures 
in  calculating  household  income  for 
most  households.  The  Food  Stamp  Act 
of  1977  (7  U.S.C.  2011,  et  seq.).  as 
amended,  authorizes  the  Food  Stamp 
Program  to  make  these  changes. 
DATSS:  Interim  rule  effective  May  25, 
1982;  comments  must  be  received  on  or 
before  September  22, 1982  to  be  assured 
of  consideration. 

ADDRESS:  Please  subnit  comments  to 
Thomas  O'Connor,  Supervisor,  Policy 
and  Regulations  Section,  Family 
Nutrition  Programs,  Food  and  Nutrition 
Service,  USDA,  Alexandria,  Virginia 
22302:  (703]  756-3429.  Comments  will  be 
available  for  public  inspection  during 
regular  business  hours  (8:30  a.m.  to  5:00 
p.m.)  at  the  agency's  offices:  Room  708. 
3101  Park  Center  Drive,  Alexandria, 
Virginia. 

FOR  FURTHER  MFORMATKM  CONTACT: 

Mr.  Thomas  O'Connor  (703)  756-3429  at 
the  mailing  address  Usted  above.  Copies 
of  the  preliminary  Regulatory  Impact 
Analysis,  which  is  summarized  in  this 
preamble,  are  also  available  to  the 
public  from  Mr.  O'Connor. 
SUPPI^MENTARY  INFORMATION: 
Publication 

The  Department  is  making  this  rule 
effective  upon  publication  because  of  its 
close  relationship  to  a  rule  published  by 
the  Department  of  Health  and  Human 
Services  (HHS)  on  February  5, 1982  (47 
FR  5648).  The  HHS  rule  establishes  a 
Monthly  Reporting  and  Retrospective 
Budgeting  system  (MRRB)  for  the  Aid  to 
Famihes  with  Dependent  Children 
(AFDC)  Program  and  was  to  have  been 
implemented  on  October  1, 1981.  Some 
States  are  currently  designing  and 


preparing  to  implement  a  system  for 
both  the  AFDC  and  the  Food  Stamp 
Program  and  an  early  effective  date  for 
this  rule  will  expedite  that  process.  The 
Department  previously  published  a 
proposed  rule  and  received  public 
comments  on  many  of  the  issues 
addressed  in  this  rule. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507), 
the  reporting  and  recordkeeping 
requirements  contained  in  this 
regulation  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB).  (0MB  approval  No.  0584-0064). 

Regulatory  Flexibility  Act 

The  Administrator  of  the  Food  and 
Nutrition  Service  has  certified  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
will  mainly  affect  Food  Stamp  FVogram 
applicants  and  recipients,  and  the  State 
and  local  agencies  which  administer  the 
Program.  Some  of  these  agencies  may 
automate  their  administrative 
procedures  as  a  direct  result  of  this  rule. 
However,  the  rule  does  not  require 
automation  of  these  procedures  and 
such  automation  will  not  significantly 
affect  small  business. 

Execudve  Older  12281 

Pursuant  to  section  4(c)  of  Executive 
Order  12291,  the  Department  has 
determined  that  this  rule  is  within  the 
authority  delegated  by  law.  The 
Secretary  has  farther  determined  that 
this  rule  is  necessary  to  implement 
statutory  changes  and  to  improve  the 
efficiency  of  the  Food  Stamp  Program. 
The  Department  considers  this  rule  a 
major  rule.  All  State  agencies  are 
required  to  implement  this  rule  by  fiscal 
year  1984.  In  that  year,  it  is  estimated 
that  this  rule  will  reduce  the  Food  Stamp 
Program's  cost  by  about  $280  million  if 
State  agencies  maintain  these 
procedures  when  administration  of  the 
Program  passes  to  them.  Because  this  is 
a  major  rule,  the  Department  has 
prepared  a  preliminary  Regulatory 
Impact  Analysis. 

Interim  Rule 

In  the  Food  Stamp  Act  Amendments 
of  1980  (Pub.  L  96-249.  94  Stat.  357,  May 
26, 1980,  referred  to  herein  as  the  1980 
amendments).  Congress  permitted  State 
agencies  to  use  retrospective  budgeting 
and  periodic  reporting  in  operating  the 
Food  Stamp  Program.  The  Department 
published  a  proposed  rule  on  December 
5, 1980  (45  FR  80790).  which  would  have 
authorized  this  optional  system.  The 
Department  received  68  comment  letters 
on  retrospective  budgeting  and  monthly 
reporting.  The  commenters  included 


State  and  local  welfare  agencies, 
recipient  groups,  churches  and  legal 
assistance  organizations.  Before  a  final 
regulation  could  be  issued  the  Congress 
enacted  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L  97-35. 
95  Stat.  358,  August  13, 1981  referred  to 
herein  as  the  Reconciliation  Act)  which 
altered  some  features  of  the  system. 

The  Reconciliation' Act  made  a  few 
specific  and  precise  changes  regarding 
the  retrospective  accounting  (section 
5(f))  and  the  periodic  reporting  (section 
6(c))  provisions  of  the  Food  Stamp  Act 
of  1977,  as  amended  by  the  1980 
amendments.  However,  the 
Reconciliation  Act  did  not  alter  the 
fundamental  concepts  of  retrospective 
accounting  and  periodic  reporting  as 
established  by  the  1980  Amendments. 
The  comment  letters  received  regarding 
the  December  5, 1980  proposal  on 
retrospective  accounting  and  periodic 
reporting  (but  based  on  the  1980 
Amendments)  provided  useful 
information  in  these  topics.  In  addition 
to  the  sixty-eight  comment  letters,  a 
number  of  which  were  very  detailed, 
FNS  held  an  open  meeting  on 
retrospective  accounting  and  periodic 
reporting  which  was  attended  by 
representatives  of  twenty-nine  gro^ss. 
Vermont  noted  that  "the  meeting  on 
faunuary  13th  was  very  helpful  because 
it  was  a  working  session  which 
facilitated  the  exchange  of  ideas  aad 
experience  between  States  and  the  Food 
and  Nutrition  Service."  This  interim 
rulemaking  is  thus  based  on  the 
extensive  written  and  oral  comments 
described  above  and  on  the  statutory 
changes  contained  in  the  Reconciliation 
Act. 

The  Department  is  convinced  diat  the 
public  interest  would  not  be  served  by 
delaying  implementation  of  specific 
changes  in  the  Reconciliation  Act  until 
public  comment  is  receive'd  regarding 
topics  already  thoroughly  addressed  in 
public  comment.  Nonetheless,  to 
maximize  opportimity  for  public  input 
the  Department  invites  comment  on 
these  interim  rules.  The  Department 
hopes  to  obtain  comments  based  upon 
the  actual  experience  of  States  and  food 
stamp  recipients  with  these  interim 
rules.  Those  conunents  should  prove 
more  useful  than  another  set  of 
comments  based  on  a  second  proposal. 
The  Department  has  additionally 
determined  to  make  this  rule  effective 
on  publication  to  allow  States  to 
integrate  their  AFDC  operation  with 
their  food  stamp  systems. 
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Reconciliation  Act  Changes  Regarding 
the  1980  Amendments 

Persons  wishing  to  comment  on  this 
interim  rule  should  be  aware  of  the 
specific  requirements  imposed  by 
statute  since  those  provisions  cannot  be 
altered  through  the  rulemaking  process. 
To  avoid  confusion  the  precise  changes 
made  by  the  Reconciliation  Act  are 
described.  As  mentioned  earlier,  the 
Food  Stamp  Act  as  amended  by  the 
Reconciliation  Act  and  as  earlier 
amended  by  the  1980  Amendments 
defined  prospective  accounting  and 
retrospective  accounting  in  very  similar 
fashions.  The  essential  differences 
center  on  those  types  of  households  for 
which  exceptions  or  modifications  in 
retropsective  accounting  and  periodic 
reporting  could  be  made. 

The  1980  Amendments  required  the 
Department  to  modify  the  retrospective 
accounting  rules  (imposed  by  the  1980 
Amendments)  for  three  specific  classes 
of  households.  Those  three  classes  were 
(1)  households  experiencing  sudden  and 
significant  losses  of  income,  (2) 
households  gaining  new  members  and 
(3)  households  with  no  income.  Under 
the  1980  Amendments,  the  Secretary 
also  had  authority  to  exempt  or  modify 
the  retrospective  approach  for  "other 
classes  of  households"  where 
retrospective  procedure  would  "be 
impractical  to  administer  or  would 
cause  serious  hardships  *  *  *."  Under 
the  1981  Reconciliation  Act  version 
those  three  specific  classes  of 
households  are  not  mentioned.  Instead 
the  Department  is  required  to  provide 
for  increases  in  allotments  for  newly 
applying  households  which  would 
otherwise  suffer  "serions  hardships." 

Both  the  1960  Amendments  and  the 
Reconciliation  Act  contained  essentiaUy 
the  same  provisions  regarding  the 
computation  of  income  for  households 
receiving  benefits  under  both  the  Food 
Stamp  Act  and  Title  IV-A  of  the  Social 
Security  Act  However,  the 
Reconciliation  Act  added  an  explicit 
waiver  provision  that  authorizes  the 
Department  to  waive  provisions  of  the 
retrospective  accounting  section  of  the 
Reconciliation  Act  "to  the  extent 
necessary"  to  permit  States  to  calculate 
food  stamp  income  "on  the  same  basis" 
as  income  is  calculated  under  Title  IV-A 
of  the  Social  Security  Act. 

The  Department  interprets  that 
explicit  statutory  waiver  as  conferring 
discretion  on  the  Department  to  make 
such  waivers  on  a  State  by  State  basis 
after  an  examination  of  the  appropriate 
ciroumstances.  While  public  comment 
on  this  waiver  authority  will  be 
examined,  such  a  statutory  provision  is 
effective  without  rules.  Additionally,  the 


Department  believes  that  public 
comment  would  be  nnnecessaiy  to  the 
,  Department's  ability  to  carry  out  its 
provisions. 

Another  similarity  is  that  under  the 
Food  Stamp  Act  as  amended  by  both 
the  Reconciliation  Act  and  the  1980 
Amendments,  income  earned  on  a  self- 
employment  or  similar  basis  which 
provides  a  household's  annual  income 
(even  though  earned  in  less  than  a  year) 
is  to  be  averaged  over  a  12  month 
period.  For  example,  imder  both  the  1980 
and  1981  versions  self-employed  farmers 
would  have  their  farm  income  averaged 
over  a  12  month  period.  Under  both 
versions,  the  same  would  be  true  of 
scholarship,  loan  or  grant  monies 
received  by  students  except  that  such 
income  would  be  averaged  over  the 
student's  school  year  or  semester. 

-The  changes  made  by  the 
Reconciliation  Act  to  the  periodic 
reporting  provisions  of  the  1980 
Amendments  are  precise.  Those  changes 
require  that  certain  classes  of 
households  file  periodic  reports  and  also 
exempts  certain  specified  classes  of 
households  bom  the  reporting 
requirements.  The  RecondUation  Act 
also  mandates  that  a  household  shall 
not  receive  benefits  for  periods  of  time 
for  which  they  were  required  to,  but  did 
not  submit  a  periodic  report 

Background 

Two  key  issues  in  the  delivery  of 
assistance  benefits  to  poor  persons  are 
the  determination  of  their  needs  and  the 
handling  of  changes  in  the  household's 
circumstances,  lihere  have  been  two 
general  approaches  for  each  issue. 

In  determining  need,  household 
circumstances  have  been  considered  on 
a  prospective  or  retrospective  basis. 
Prospective  budgeting  or  accounting  (the 
terms  are  interchangeable)  means 
looking  ahead  to  the  time  period,  for 
example  May,  when  benefits  will  be 
issued,  and  trying  to  determine  how 
much  assistance  the  client  will  need  in 
May.  Under  this  system,  the  client's 
projected  finandtd  capacity  in  May  plus 
the  assistance  issued  in  May  should 
respond  to  the  client's  projected  needs 
in  May.  However,  because  both  the 
household  and  the  State  agency  are 
anticipating  circumstances,  a 
household's  needs  and  the  assistance  it 
receives  may  not  match.  When  this 
happens,  it  is  normally  cost-ineffident 
to  later  determine  the  difference  and  to 
make  up  an  underissuance  or  attempt  to 
recover  a  surplus. 

Retrospective  budgeting  means 
looking  back  in  time  to  determine  what 
a  client's  actual  finandal  capadty  was 
in  the  past  (March,  for  example),  and 
issuing  benefits  in  May  which,  added  to 


that  capadty,  should  equal  the  client's 
needs.  Under  the  retrospective 
approach,  the  client's  own  finandal 
capacity  in  May.  plus  the  assistance 
issued  for  May  (but  based  on  March) 
may  equal  the  client's  needs  in  May.  As 
vnth  prospective  accounting  the  total 
may  exceed  the  client's  needs  in  May  or 
fall  short  of  them.  Over  the  long  run. 
however,  a  household's  needs  should  be 
met  more  exactly  under  the 
retrospective  approach  than  under  the 
prospective  budgeting  approach. 

Whichever  approach  is  used  there  is 
the  question  of  how  changing 
circumstances  are  to  be  handled.  One 
response  is  to  require  the  reporting  of 
changes  by  the  hous^old.  For  example, 
when  income  rises  or  falls  the  dient 
would  report  it  This  approach  is  usually 
used  with  prospective  budgeting  since 
the  provider  of  the  assistance  could  look 
forward  to  determine  the  effed  of  the 
reported  change  on  futiu«  benefits. 

The  other  approach,  which  is  called 
periodic  reporting,  depends  upon  reports 
which  a  client  submits  on  a  regular 
basis.  Under  periodic  reporting,  the 
State  agency  may  require  a  dient  to 
report  even  if  nothing  has  changed.  Each 
of  these  approaches  has  its  own 
advantages  and  disadvantages. 

In  the  1980  Amendments  as  later 
amended  by  the  Omnibus  Budget 
Reconciliation  Act  of  1981,  Congress 
adopted  a  retrospective  budgeting  and 
periodic  reporting  system  for  most  food 
stamp  households.  Hiese  rules  will 
require  such  a  system  for  the  first  time 
for  food  stamp  redpients. 

Implementation 

The  Reconciliation  Ad  of  196a 
requires  all  State  agendes  to  implement 
the  MRRB  system  no  later  than  Odober 
1, 1983.  Between  now  and  October  1, 
1963,  State  agendes  may  continue  the 
current  prospective  system.  In  the 
intervening  months.  State  agendes  may 
phase-in  this  rule.  This  phased 
implementation  may  be  done  in  any 
reasonable  manner  based  on 
geographical  project  area,  or  political 
boundary  consideration,  or  on  the  basis 
of  types  of  households— such  as  AFDC 
or  General  Assistance  cases.  This 
implementation  rule  is  based  on  State 
agency  comments  requesting  added 
flexibility  to  enable  States  to  phase-in 
the  MRRB  approach  more  smoothly  and 
effldently. 

The  proposal  required  each  State  to 
solidt  public  comment  prior  to 
implementing  a  MRRB  system.  Iliese 
interim  final  rules  have  dropped  that 
requirement  In  its  comment  letter 
Michigan  pointed  out  that  in  Ught  of  the 
regulatory  comment  period  and  the  FNS 
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hearing  on  these  rales,  the  requirements 
in  the  proposal  for  States  to  seek  pabUc 
input  prior  to  implementing  MRRB 
would  not  be  worth  the  expense 
involved.  Most  public  interest  group 
comments,  such  as  'Tood  Emergency 
Action  Development"  of  Connecticut, 
supported  additional  public  input  at  the 
State  level.  On  the  other  hand  a 
commenter  noted  that  additional 
comment  on  "operational  procedures 
*  *  *  invites  endless  debate  over  details 
on  system  design  which  must  be  treated 
as  an  integrated  whole  rather  than  deah 
with  in  isolation."  The  Department 
agrees  and  has  eliminated  the  proposed 
requirement  that  States  seek  public 
input  prior  to  implementation. 

In  the  proposed  rule  the  Department 
required  State  agencies  to  conduct  a 
successful  test  before  implementating 
MRRB.  Some  State  agencies  wanted  the 
test  requirement  automatically  deleted  if 
the  State  agency  were  already  running  a 
MRRB  system  in  its  AFDC  program. 
Interest  groups  generally  supported  the 
idea  of  a  test  stating  that  operation  of 
an  AFDC-MRRB  system  should  not 
excuse  a  food  stamp  trial  run.  Interest 
groups  also  stated  that  the  test  should 
be  limited  to  a  small  geographical  area  so 
that  only  a  few  recipients  would  be  hurt 
if  the  MRRB  system  proved  to  be 
inadequate. 

Under  these  interim  rules  FNS 
approval  of  the  State  agency's  MRRB 
system  must  be  obtained  prior  to 
implementation.  The  State  agency  must 
present  FNS  with  evidence  that  it  can 
effectively  operate  a  MRRB  system  that 
participating  households  can 
imderstand.  This  evidence  must  be 
derived  from  one  of  two  sources.  Unless 
FNS  permits  otherwise,  the  State  agency 
must  conduct  a  limited  test  of  its  system 
and  submit  the  results  to  FNS.  In  the 
alternative,  if  a  State  agency  operates  a 
MRRB  system  in  its  AFDC  Program,  FNS 
may  waive  the  test  and  evaluate  the 
AFDC-MRRB  system  in  place  of  the 
test. 

The  Department  believes  that  some 
testing  may  be  necesary  in  view  of  the 
large  number  of  proceduras  which  a 
State  agency  will  have  to  implement 
However,  the  circumstances  of  each 
State  agency's  implementation  wiU  be 
different.  Some  may  implement  MRRB 
statewide,  others  may  phase  it  in  only 
for  certain  project  areas.  For  these 
reasons  the  Hnal  rules  are  not  overly 
specific.  In  the  event  that  FNS 
determines  that  a  State  agency's  AFDC- 
MRRB  is  an  adequate  substitute  for  a 
test,  FNS  will  waive  the  requirement  for 
a  separate  test  as  unnecessary. 

In  selecting  options  which  Uie 
Department  is  offering  through  this  rule, 
State  agencies  may  implement  a  single 


option  across  the  entire  State,  or  may 
choose  different  options  for  separate 
project  areas. 

Definitioiu 

Because  the  MRRB  system  represents 
a  departure  from  the  prospective 
budgeting  methodology,  a  new  set  of 
definitions  specifically  tailored  to  that 
MRRB  system  has  been  developed. 
Conmients  regarding  the  proposed 
definitions  are  analysed  under  the 
appropriate  heading. 

Adequate  Notice  of  a  Reduction  or 
Termination  of  Benefits:  Of  all  the 
proposed  definitions,  this  one  received 
the  most  comments.  In  the  proposed 
MRRB  system  each  State  had  to  provide 
the  household  with  written  notice  when 
the  State  intended  to  lower  or  to 
terminate  the  household's  food  stamp 
allotment  based  on  the  household's 
monthly  report  Further,  that  notice  had 
to  advise  the  household  of  the  basis  for 
the  State's  action  and  of  the  household's 
appeal  rights.  The  notice  also  had  to 
arrive  no  later  than  the  date  a  household 
would  expect  to  receive  its  allotment  or 
ATP  card.  Two  legal  assistance  groups 
and  three  interest  groups  criticized  this 
provision  and  stated  that  notice  should 
always  arrive  before  the  expected 
allotment  rather  than  in  place  of  it  or 
accompanying  it  Legal  assistance 
groups  cited  Goldberg  v.  Kelly,  397  U.S. 
254  (1970]  for  that  proposition. 

When  a  household  submits  a  monthly 
report,  these  interim  rules  require  the 
State  agency  to  process  the  report  and 
then  notify  the  household  of  the  report's 
effect  As  proposed,  this  notice  must  be 
sent  to  the  household  so  that  it  will  be 
received^y  the  household  by  the  same 
time  it  receives  its  allotment  or  in  place 
of  the  allotment  if  the  State  agency  has 
terminated  the  household.  While  this 
notice  may  not  hiform  the  household  in 
advance  of  any  change,  it  is  adequate  in 
that  it  details  ihe  change,  its  cause, 
explains  the  hearing  appeal  process,  and 
provides  an  opportimity  for  the 
continuation  of  benefits. 

The  Department  believes  that  due 
process  does  not  require  advance  notice 
under  this  MRRB  system.  (Moreover,  as 
explained  later  the  mechanics  of 
operating  a  reponsive  MRRB  system 
make  advance  notice  difficult  if  not  at 
times,  impossible  to  deliver.]  These 
regulations  require,  where  a  household 
challenges  its  monthly  benefit  level 
within  10  days  after  the  State  mails 
benefit  notification,  that  the  household 
receive  a  second  allotment  by  the  end 
of  five  business  days,  equal  to  the 
amount  of  the  reduction  in  benefits.  The 
Department  believes  that  this  approach 
is  in  excess  of  minimum  due  process 
requirements  since,  imder  the  statute. 


retrospective  accounting  benefits  are 
provided  solely  on  a  variable  baai&  as 
determined  by  the  household's  monthly 
report.  Households  (contrary  to  the 
prospective  accounting  system  where 
households  normally  expect  the  same 
benefit  level  each  month  during  the 
certification  period]  will  be  clearly 
advised  in  the  MRRB  system  that 
benefits  will  vary  or  be  terminated 
based  on  their  monthly  reports.  Hie 
statute  thus  creates  an  entitlement 
system  based  on  "automatic" 
mathematical  monthly  adjustments  in 
benefits  determined  by  household  input 
Moreover,  each  household  will  be 
advised  that  benefit  levels  are  only 
guaranteed  for  one  month.  In  effect 
each  participant's  property  interest  in  a 
certain  level  of  benefit  is  recomputed  on 
a  monthly  basis  and  is  mathematically 
varied  according  to  household  input 

We  believe  that  the  holding  of 
Goldberg  V.  Kelly  is  not  applicable  to 
this  situation.  Goldberg  struck  down 
procedures  allowing  termination  of  a 
household's  AFDC  assistance  based  on 
a  caseworker's  judgment  without  prior 
notice  to  the  household,  without 
provision  for  continuation  of  benefits, 
and  where  the  recipient  could  be 
"condemned  to  stdfer  grievous  loss." 
(397  U.S.,  at  263.)  Under  these 
regulations,  households  have  an 
opportunity  to  request  supplemental 
payments  which  will  provide  them  with 
aid  pending  the  resolution  of  the 
dispute.  Also,  the  adjustments  to  the 
benefits  levels  are  based  on  data 
provided  by  the  affected  household. 

The  household  will  be  advised  by  the 
reporting  form  of  the  criminal 
consequences  for  intentional 
misrepresentation  regarding  that 
household  data.  The  household  data  is 
then  inserted  into  a  mathematical 
formula  for  computing  the  household's 
entiUement  for  the  next  month. 

In  a  sense,  each  month  in  a  MRRB 
system  is  similar  to  the  beginning  of  a 
certification  period  under  the  current 
food  stamp  regulations.  Under  the 
current  prospective  accounting  system 
there  would  be  no  "continuation  of 
benefits"  for  initial  applicants,  pending 
resolution  of  a  fair  hearing,  since  there 
is  not  continuing  prior  entitlement  to  a 
certain  benefit  level.  Challenges,  for 
example,  to  an  alleged  incorrect  initial 
benefit  computation  would  simply  be 
resolved,  undef  the  current  system,  at  a 
subsequent  fair  hearing  without  any 
prior  notice  of  "adverse  action"  and 
without  any  "increase"  in  benefits 
pending  the  fair  hearing  resolution.  (For 
additional  analysis  of  related  due 
process  issues  see  Mathews  v.  Eldridge, 
A2A  U.S.  319  (1975):  Velazco  v.  Minter. 
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481  F.  tod  573  (1973);  HarreU  v.  Harder, 
369  F.  Supp.  810  (1974);  and  127  Cong. 
Rec.  S5911.  daily  ed.  June  9, 1981.) 

On  this  same  point  it  should  be 
mentioned  that  section  6(c)(2)(A)  of  the 
Food  Stamp  Act  requires  State  agencies 
to  issue  an  allotment  within  thirty  days 
of  the  end  of  the  budget  month  unless 
the  Department  finds  that  a  longer 
period  of  time  is  necessary.  This 
represents  a  very  tight  time  limit  for  the 
millions  of  households  that  must  be 
processed  monthly.  Second,  section 
6(c)(2)(D)  of  the  Act  requires  the  State 
agency  to  give  a  household  extra  time  to 
file  a  complete  report  if  it  has  failed  to 
do  so  by  the  reporting  deadline.  Third, 
section  6(c)(4)  of  the  Food  Stamp  Act 
prohibits  a  State  agency  from  issuing  an 
allotment  until  a  household  submits  its 
monthly  report 

The  short  time  period  for  taking  action 
on  a  report,  the  requirement  that  the 
State  agency  extend  the  filing  period 
and  the  prohibition  against  issuing  an 
allotment  without  a  report  combine  to 
make  advance  notice  impractical  for 
both  recipients  and  State  agencies  alike. 
State  agencies  cannot  efficiently  issue 
the  increased  or  unchanged  allotments 
on  one  schedule  and  the  reduced 
allotments  on  a  later  schedule.  An 
alternative  might  be  to  delay  all 
issuances  to  the  forty-fifth  day  after  the 
end  of  the  budget  month.  However,  the 
House  of  Representatives  Committee  on 
Agriculture  generally  discouraged  such 
an  approach  unless  clearly  necessary 
(House  Report  No.  96-788,  g6th 
Congress,  2d  Session,  page  91).  As  an 
additional  point  the  96th  and  97th 
Congresses  viewed  the  MRRB  system  as 
a  vehicle  for  jointly  administering  the 
AFE>C  and  Food  Stamp  Programs  to  the 
greatest  extent  possible.  The  AFDC 
Program's  regulations  allow  adequate, 
but  not  prior,  notice  (see  45  CFR 
233.37(b).  46  FR  48767;  September  21. 
1981).  The  AFDC  notice  must  be 
received  no  later  than  the  date  the 
household  would  receive  its  AFDC 
grant 

In  summary  of  this  important  issue,  it 
should  be  emphasized  that  the  whole 
nature  of  the  food  stamp  program  has 
been  changed  by  the  MRRB  approach. 
Instead  of  the  typical  food  stamp 
household  expecting  to  receive  a  fixed 
amount  of  monthly  benefits  for  several 
months  (during  the  certification  period) 
recipients  are  now  only  entitled  to 
benefit  levels  aa  mathematically 
adjusted  monthly  (if  necessary)  based 
on  the  participant's  monthly  reporting  of 
factual  data.  The  report  form  that  the 
participant  must  file  warns  the 
household  that  the  information  provided 
may  result  in  the  reduction  or 


termination  of  benefits.  Additionally,  an 
opportunity  for  the  continuation  of  aid 
pending  resolution  of  the  dispute  is 
allowed. 

Beginning  Month:  A  new  definition  is 
added  by  these  rules  for  the  purpose  of 
handling  special  hardship  cases. 
"Beginning  month"  will  mean  the  month 
a  household  applies  for  stamps,  and,  in 
some  cases  (as  explained  later),  will 
also  mean  the  month  after  that  month. 
However,  a  beginning  month  can  never 
be  any  month  which  immediately 
follows  a  month  in  which  a  household  is 
certified.  (The  Department  uses  a  similar 
phrase,  "initial  month."  for  purposes  of 
prorating  a  household's  allotment.  A 
particular  month  may  be  a  beginning 
month  for  MRRB  purposes  and  an  initial 
month  for  proration  purposes.) 

Budget  Month:  No  si^^iificant 
comments  were  received  regarding  the 
budget  month  concept  which,  as 
mentioned  in  the  proposal,  is  an  integral 
part  of  the  MRRB  program.  As  in  the 
proposal  the  budget  mondi  is  the  month 
about  which  a  household  reports.  The 
household's  circumstances  from  this 
month  determine  the  allotment  for  a 
later  month.  When  a  household  submits 
a  monthly  report  to  the  State  agency,  it 
is  reporting  about  the  budget  month.  The 
State  agency  then  uses  this  information 
from  the  budget  month  to  calculate  the 
household's  food  stamp  allotment  for  a 
later  month,  the  issuance  month.  The 
budget  month  may  be  a  calendar  month 
or  a  fiscal  month. 

Issuance  Month:  In  the  proposed  as 
well  as  this  final  definition  the  issuance 
month  is  the  month  for  which  a  State 
agency  issues  an  allotment  In 
retrospective  budgeting,  this  month's 
allotment  is  based  upon  a  household's 
income,  deductions,  and  other 
circumstances  from  a  previous  month, 
the  budget  month.  (In  the  AFDC 
Program,  the  issuance  month  is  called 
the  payment  month.)  It  should  be  noted 
that  a  State  agency  may  issue  an 
allotment  for  the  issuance  month  after 
the  end  of  the  month.  This  will  occur 
when  either  the  State  agency  or  the 
household  is  responsible  for  a  delay. 
Therefore,  the  issuance  month  is  not  the 
month  in  which  a  State  agency  issues  an 
allotment  but  the  month  for  which  it 
issues  an  allotment  to  a  household. 
Vermont  suggested  that  this  clarification 
be  made  in  the  final  definition  to  avoid 
confusion. 

Prospective  Budgeting:  Also  called 
prospective  accounting,  this  is  the 
budgeting  procedure  which  the  food 
stamp  program  has  used  in  recent  years. 
Prospective  budgeting  means  that  an 
eligibility  worker  looks  forward  in  time 
to  anticipate  what  a  household's 


circumstances  will  be,  including  its  size 
and  composition,  its  income  and 
deductions,  or  its  other  drcumstanoes. 
Although  this  interim  rule  subjects  most 
households  to  retrospective  budgeting, 
migrant  farmworker  households  and 
household  facing  serious  hardship  will 
continue  to  have  their  arcumatanoes 
budgeted  prospectively.  As  an  example, 
such  a  household's  allotment  for  March 
would  depend  upon  its  expected 
circumstances  in  March. 

An  additional  difference  between  this 
rule  and  the  proposal  is  that  diis  rule 
permits  State  agencies  to  determine 
eligibility  prospectively.  That  is, 
eligibility  for  a  household  in  March 
could  be  based  upon  March  income, 
even  though  its  allotment  would  depend 
upon  January  income.  By  using  a 
prospective  determination  of  eligibility, 
a  State  agency  can  terminate  a 
household's  participation  rapidly  when 
the  household's  economic  circumstances 
improve  to  such  an  extent  that  it  no 
longer  needs  food  stamp  assistance. 

Retrospective  Budgeting:  As  required 
by  amendments  to  the  Food  Stamp  Act 
of  1977,  this  rule  permits  State  agencies 
to  budget  most  household  circumstances 
retrospectively.  This  means  that  an 
eligibility  woriier  looks  back  in  time  to 
see  what  a  household's  actual 
circumstances  were,  and  then  uses  that 
information  to  calculate  a  futiu% 
allotment  For  example,  an  eligibility 
worker  would  use  a  household's  income 
and  deductions  from  the  budget  month 
of  March  to  calculate  the  household's 
allotment  for  the  issuance  month  of 
April  or  May. 

A  difference  between  this  rule  and  the 
proposal  is  diat  most  households  will 
now  begin  retrospective  budgeting  in  die 
month  of  applicatioa  When  a  household 
appUes  in  March,  its  allotment  will 
depend  upon  its  January  circumstanoes 
(in  a  "two-mmth  system"  as  described 
below).  Under  the  proposed  rule, 
retrospective  budgeting  would  not  have 
applied  in  a  household's  "beginning 
month"  of  participation.  Thus,  under  the 
proposal  a  household  could  have  been 
eligible  based  upon  its  circumstances  in 
the  month  of  application  (even  if  not 
eligible  based  on  a  prior  month's 
circumstances]  and  therefore  would  not 
have  had  to  wait  one  or  two  months  to 
be  certified.  In  this  interim  rule,  the 
effects  of  delayed  partidpatitHi  for 
households  determined  retrospectively 
ineligible  may  be  alleviated  tlm>u^  the 
availability  of  "serious  hardship" 
procedures  described  later. 

Choice  of  Cations:  Sections  5(f)  and 
6(c)  of  the  Food  Stamp  Act  give  the 
Department  two  important  choices  in 
designing  a  MRRB  system.  The  choice 
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between  retrospective  and  prospective 
determinations  of  eligibility  is  one.  The 
choice  between  a  one-month  system  and 
a  two-month  system  is  another.  Because 
the  different  StaFe  agencies  have  a 
variety  of  MRRB  systems  in  their  AFDC 
programs,  the  Department  is  passing 
these  choices  on  to  the  State  agencies. 
In  this  way  the  State  agencies  can  make 
their  food  stamp  and  AFDC  programs 
consistent 

The  choice  of  less  consistent  options 
could  increase  the  administrative  costs 
of  both  programs.  Therefore,  to  keep 
administrative  costs  down,  each  State 
agency  must  choose  the  more  consistent 
option.  For  example,  if  a  State  agency 
determines  AFDC  eligibility 
prospectively,  it  must  determine  food 
stamp  eligibility  prospectivley.  If  a  State 
agency  operates  a  one-month  AFDC 
system  it  must  operate  a  one-month  food 
stamp  system. 

It  is  possible  that  State  agencies  will 
have  good  reasons  for  wanting  to 
choose  options  which  are  less  consistent 
with  AFDC.  The  State  agency  could 
choose  the  less  consistent  option  only  if 
it  requested  a  waiver  from  FNS.  FNS 
will  approve  the  waiver  if  it  is  needed  to 
improve  the  Food  Stamp  Program's 
administration  or  to  make  the  program 
more  cost  effective. 

Included  and  Excluded  Households 

Under  authority  of  the  1980 
Amendments,  the  proposal  stated  that 
four  categories  of  households  would  be 
excluded  from  the  MRRB  system  in 
addition  to  migrant  farmworkers.  These 
categories  were  (1)  strikers  not  certified 
for  food  stamps  prior  to  the  strike,  (2) 
households  containing  elderly  and 
disabled  members  without  earned 
income,  (3)  households  only  temporarily 
eligible  for  food  stamps,  and  (4) 
households  requiring  special  assistance 
(such  as  retarded  persons]  in  applying 
for  food  stamps.  The  Reconciliation  Act, 
hcwever.  deleted  the  list  of  groups  for 
which  the  Department  could  make 
MRRd  "exceptions"  and  instead 
required  that  migrant  farmworkers  have 
their  benefits  calculated  on  a 
prospective  basis.  No  other  classes  of 
households  were  exempted  although  the 
Reconciliation  Act  provided  that  benefit 
levels  could  be  adjusted  for  newly 
applying  households  where  "serious 
hardship"  would  otherwise  result. 

The  Reconciliation  Act  also  exempts 
households  from  monthly  reporting  but 
not  from  retrospective  budgeting  if  they 
have  no  earned  income  and  If  all 
household  members  are  sixty  years  of 
age  or  over  or  receive  supplemental 
security  income  benefits  or  disability  or 
blindness  payments  under  specified 
titles  of  the  Social  Security  Act.  These 


regulations,  for  administrative 
convenience,  also  provide  that  the  State 
agency  may  exempt  from  monthly 
reporting  "households  whose  aduJt 
members  are  all  without  earned  income 
and  are  at  least  sixty  years  old  or 
receive  SSI  or  disability  and  blindness 
payments"  under  specified  titles  of  the 
Social  Secimty  Act.  However,  the  State 
agency  may  not  exempt  these 
households  if  they  file  monthly  reports 
for  the  AFDC  program. 

The  December  5, 1980,  proposal 
elicited  numerous  comments  on  the 
types  or  classes  of  households  which 
should  receive  special  treatment  under 
the  MRRB  systenL  Those  comments 
were  carefully  reviewed,  but  reviewed 
in  the  context  of  the  precise 
requirements  of  the  Reconciliation  Act 

Many  of  the  State  commentors 
wanted  the  Department  to  provide  them 
with  the  authority  to  determine  the 
special  circumstances  which  would 
allow  adjustments  to  the  normal  MRRB 
system,  llieir  view  was  that  the 
individual  caseworkers  or  local  agencies 
were  in  the  best  position  to  determine 
the  need  for  special  adjustments  to  the 
normal  MRRB  method  of  computing 
benefits  or  determining  eligibility.  These 
rules  provide  some  State  flexibility 
regarding  "serious  hardship"  cases  as 
discussed  later  in  this  preamble. 

Retrospective  Budgeting 

The  Food  Stamp  Act  as  amended  by 
the  Reconciliation  Act  requires  that 
State  agencies  calculate  retrospectively 
the  allotments  of  all  households  except 
for  "migrant  farmworker  households." 
Consistent  with"  the  proposed  rule  and 
with  the  House  Report  on  the 
Reconciliation  Act  (H.  Rept  97-106),  the 
Department  has  excluded  only  those 
migrant  households  which  are  in  the  job 
stream.  When  such  a  household  returns 
to  its  home,  it  ceases  to  migrate.  At  tliat 
time  it  becomes  subject  to  retrospective 
budgeting  and  to  monthly  reporting. 
When  the  household  again  migrates,  it 
becomes  a  migrant  farmworker 
household  and  must  be  excluded  from 
MRRB.  The  House  Report  focuses  on  the 
"mobility"  of  migrant  farmworkers  and 
the  complications  arising  from 
attempting  to  verify  income  and 
circumstances  bom  a  past  period  "when 
they  are  not  residing  in  the  project 
area."  (H.  Rep.  97-106,  at  p.  33).  The , , 
comments  bom  the  Nebraska 
Association  of  Farmworkers  ai;d  the 
Debnarva  Rural  Ministries  also  support 
the  distinction  between  migrants  in  the 
migrant  stream  and  other  migrants. 

Consistent  with  the  Act  the 
Department  has  included  three  other 
classes  of  households  (households  that 
derive  their  annual  income  in  a  period  of 


time  shorter  than  one  year  by  contract 
or  by  self-employment  and  households 
receiving  nonexcluded  education 
assistance]  in  all  facets  of  MRRB  except 
with  regard  to  the  specific  kinds  of 
income  which  the  Act  mentions. 
Therefore,  these  households  will  have 
their  contract  income,  self-employment 
income,  or  nonexcluded  scholarship 
income  proprated  over  the  appropriate 
AUmber  of  months.  Their  other 
circumstances,  like  deductions  and 
other  income,  will  be  budgeted 
retrospectively.  States  urged  the 
Department  to  make  the  new  MRRB  rule 
as  universal  as  possible  to  avoid 
confusion  and  to  make  computer 
processing  easier. 

Monthly  Reporting 

As  mentioned  earlier,  the 
Reconciliation  Act  requires  State 
agencies  which  use  a  MRRB  system  to 
require  certain  categories  of  households 
to  submit  periodic  reports  of  their 
circumstances.  The  Act  specifies  the 
categories  which  must  be  reported 
periodically.  They  are:  all  households 
with  earned  income,  all  households  v^th 
potential  earners  (including  individuals 
receiving  unemployment  compensation 
benefits),  all  households  required  to 
register  for  work  in  the  Food  Stamp 
Program,  and  all  households  which  are 
required  to  report  |}eriodically  for  the 
AFDC  Program.  The  1980  amendments 
allowed  the  Department  the  authority  to 
decide  which  categories  of  households 
had  to  file  periodic  reports.  While  a 
number  of  comments  were  received 
regarding  the  types  of  households  that 
should  be  required  to  file  periodic 
reports,  these  final  rules  carefully  follow 
the  precise  requirements  of  the 
Reconciliation  Act  (Nonetheless,  useful 
information  was  derived  even  from 
comments  superceded  by  the 
Reconciliation  Act  in  terms  of  the 
problems  which  certain  types  of 
households  might  encoimter  in  filing 
monthly  reports.) 

The  legislative  history  suggests  that 
the  households  excluded  by  the 
Reconciliation  Act  migrants  and 
households  whose  only  adult  members 
are  elderly  or  disabled  (as  defined 
earlier)  without  earned  income,  would 
be  burdened  unfairly  by  submitting 
monthly  reports.  For  the  purposes  of  this 
rule,  the  Department  is  requiring  all 
households  to  submit  monthly  reports 
except  for  those  households  which 
Congress  has  specifically  excluded. 
Thus,  each  non-exempt  household  will 
submit  a  report  for  one  month  which 
will  determine  that  household's 
allotment  one  or  two  months  later.  In 
the  event  a  State  agency  wishes  to 
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exclude  additional  households  from 
monthly  reporting  it  may  request  a 
waiver  from  FNS.  However,  under  any 
State  agenc/s  system,  those  households 
which  Congress  has  included  in  monthly 
reporting  cannot  be  excluded. 

Special  Assistance 

Section  (6)(c)(2](B)  of  the  Food  Stamp 
Act  requires  that  State  agencies  make 
available  special  assistance  to 
households  which  need  it  Specifically, 
the  Act  requires  assistance  for  any 
household  whose  adult  members  are  all 
mentally  or  physically  handicapped  or 
are  so  lacking  in  reading  and  writing 
skills  that  they  cannot  complete  the 
required  reporting  form.  These  rules 
indicate  the  State  agencies  are  to 
determine  who  fits  into  those  categories. 
The  special  assistance  to  be  provided  by 
the  States  could  include  a  special 
telephone  number  for  households  to  call 
to  report  information,  home  visits  by 
eligibility  workers,  or  special 
arrangements  for  reporting  in  person  at 
the  food  stamp  office. 

Information  on  System  Operatimi 

Because  MRRB  can  be  a  complicated 
system  for  households  which  are  not 
familiar  with  it.  State  agencies  must 
explain  the  system  to  the  households. 
The  E>epartment  is  requiring  the  State 
agencies  to  give  each  household  a  copy 
of  the  monthly  report  form,  along  with 
instructions  on  how  to  complete  and 
submit  it  Included  in  these  instructions 
must  be  an  explanation  of  the  State 
agency's  verification  requirements. 
FinaUy,  the  State  agency  must  provide 
the  household  with  a  local  or  toll  fr«e 
telephone  number.  By  calling  this 
number  clients  will  be  able  to  ask 
questions  about  MRRB  and  obtain  help 
in  completing  and  filing  their  reports. 
Many  pubhc  assistance  commenters 
requested  that  such  telephone 
assistance  be  made  available. 

One  Month  System 

Under  these  interim  rules  a  State 
agency  may  design  either  of  two  MRRB 
systema  In  the  "one-month  system."  the 
issuance  month  (May,  for  example) 
immediately  follows  the  budget  month 
(April).  The  one-month  system  thus  had 
one  "beginning  month  "  of  participation 
(May)  during  which  increased 
allotments  could  be  issued  for 
households  in  "serious  need".  The  term 
■'beginning  month"  was  developed  to 
identify  those  months  in  which  new 
applications  in  l%eriou8  need"  could 
receive  benefits  based  on  prospective 
factors.  This  approach  is  discussed  later 
in  this  preamble. 


Two-Mtmth  System 

The  other  system  is  the  "two-month 
system."  In  this  system,  the  budget 
month  (March,  for  example)  determines 
the  allotment  for  an  issuance  month 
which  is  two  months  later  (May).  The 
intervening  month  allows  the  State 
agency  more  time  to  process  the  report 
In  this  two-month  system  there  are  two 
"beginning  months"  of  participation. 

California  strongly  supported  the 
concept  that  States  have  the  option  of 
adopting  either  a  one-month  or  a  two- 
month  retrospective  system  to  achieve 
greater  consistency  with  AFDC  income 
rules.  California  stated  that  the  proposal 
"8eem(ed)  to  imply  •  •  •  that  a  one  or 
two-mondi  system  could  be  used." 
These  final  rules  make  clear  that  States 
have  this  option.  The  Department  gives 
State  agencies  this  choice  based  upon 
section  6(c)(2)  of  the  Food  Stamp  Act 
This  provision  of  the  Act  permits  the 
Department  to  determine  if  a  two-month 
system  is  necessary.  It  is  evident  to  the 
Department  that  such  a  system  may  be 
necessary.  Therefore,  State  agencies 
have  this  option. 

In  order  to  keep  a  household  from 
leaving  the  program  (and  MRRB)  and 
reentering  under  prospective  eligibiUty 
whenever  it  is  in  the  household's 
advantage,  the  Department  is  restricting 
the  definition  of  the  "beginning  month." 
A  month  cannot  be  a  "beginning  month" 
(for  which  supplemented  allotments  are 
allowed  for  households  in  "serious 
need")  if  the  household  was  certified  in 
the  immediately  preceding  month.  This 
is  true  even  if  ttie  State  agency  has 
suspended  or  terminated  the 
household's  participation  or  if  the 
household  had  been  certified  in  the 
preceding  month  but  did  not  participate. 

Detetmining  Eligibility  and  Allotments 
in  the  "Beginning  Mondis" 

In  developing  the  MRRB  system  the 
Department  is  using  retrospective 
budgeting  to  determine  benefit  levels  for 
the  month  of  appUcation  for  most 
households.  This  means  that  a 
hotisehold  which  applies  in  March 
would,  except  for  cases  in  which  special 
procedures  are  applied,  have  its  March 
allotment  based  upon  its  January 
circumstances. 

However,  the  Reconciliation  Act 
provides  for  the  supplementation  of 
allotment  levels  for  "newly  applying" 
households  where  "serious  hardship" 
would  otherwise  result  The  Department 
intends  to  supplement  those  allotments 
by  requiring  State  agencies  to  use 
prospective  budgeting  in  the  "begiiming 
months"  for  those  households. 

Under  these  rules,  households  eligible 
to  receive  enhanced  allotment  levels 


include  those  housdiolds  w^iich  are 
entitled  to  expedited  service  under  7 
CFR  273.2(1)  (households  with  zero  net 
income  or  households  which  are 
destitute),  households  gaining  a  new 
member,  and  other  types  of  households 
as  determined  by  the  State  agency.  For 
these  households  the  State  agency 
would  determine  eligibility  based  upon 
prospective  budgeting  for  the  month  of 
application.  For  example,  if  a  household 
applies  in  March  and  has  no  net  income 
in  March,  or  is  destitute  in  March,  it  is 
entitled  to  prospective  budgeting  in 
March  (and  in  April  if  there  are  two 
beginning  months).  Note  that  these 
s]>ecial  rules  only  apply  to  "beginning 
months." 

Included  in  die  serious  hardship 
situation,  as  mentioned  above,  are 
households  gaining  a  new  member  in  the 
month  of  application.  For  example,  if  a 
household  gained  a  new  member  and 
applied  in  April  it  would  not  be  fair  to 
base  the  allotments  for  April  and  May 
on  the  smaller  household  size  in 
February  and  March.  This  household 
size  rule  is  also  justified  to  achieve 
greater  consistency  with  the  AFDC 
Program  which  has  a  similar  procedure. 

It  should  be  mentioned  that  comments 
were  received  on  how  die  Department 
should  handle  cases  where  "serious 
hardship"  would  result  from  following  a 
purely  retrospective  budgeting 
approach.  As  the  comments  made  clear, 
households  in  this  hardship  category 
could  often  include  those  which  had 
income  in  the  prior  month  but  which  lost 
that  source  of  income  for  the  issuance 
month.  An  appropriate  response  to  such 
cases  is  one  which  focuses  on  "current" 
income,  that  is  income  in  the  issuance 
month.  These  interim  rules  adopt  such 
an  approach. 

For  these  serious  hardship  cases,  the 
Department  considered  whether  to 
develop  procedures  for  a  second 
issuance  of  benefits  or  to  establish 
procedures  for  issuing  a  modified  single 
allotment  Based  on  the  administrative 
complications  (computer  processing  and 
added  workload)  regarding  the  second 
allotment  approach,  the  Department 
decided  that  it  would  be  efficient  to 
have  States  deUver  a  single,  but 
modified,  allotment  level. 

Based  on  the  comments,  these  interim 
rules  allow  State  agencies  to  expand  the 
definition  of  "serious  hardship"  to 
include  other  categories  of  households 
as  well  as  the  two  specified  categories. 
In  this  way  States  will  be  given  the 
opportunity  to  tailor  these  provisions  to 
the  needs  of  their  caseloads.  However. 
the  Department  is  specifying  certain 
categories  of  households  which  cannot 
receive  this  special  prospective 
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budgeting.  These  are  households  which 
have  caused  their  own  decreases  in 
income.  The  Department  does  not 
believe  that  these  persons  should  be 
rewarded  by  receiving  enhanced  beneBt 
levels  for  themselves  and  their  families. 
For  example,  a  household  containiiig  a 
striker  would  not  be  defined  as 
experiencing  "serious  hardship"  under 
these  rules,  nor  would  a  household 
containing  a  member  who  had  quit  work 
or  who  had  voluntarily  reduced  the 
number  of  hours  worked. 

Finally,  these  rules  provide  that  States 
may  not  include  as  "serious  hardship" 
cases  those  households  whose 
assistance  grants.  Supplemental 
Security  Income  (SSI)  payments  or 
similar  payments  had  been  reduced  to 
recover  overpayments.  Many  of  these 
households  may  have  received 
overpayments  because  of  household 
fraud.  It  is  conceded  that  some  of  these 
households  may  have  unknowingly 
received  higher  SSI  or  other  payments 
than  they  should  have  received. 
Nonetheless,  the  Department  does  not 
feel  that  households  which  had 
previously  received  a  series  of 
overpayments  would  normally  present  a 
serious  hardship  situation.  Also,  it  was 
impossible  to  develop  an  efficient  rule 
capable  of  distinguishing  between 
"innocent"  households  suffering 
recoupment  of  prior  overpayments  and 
households  which  had  contributed  to  the 
situation  requiring  recoupments. 

The  First  Month  of  Retrospective 
Budgeting  for  "Serious  Hardship"  Cases 

These  rules  provide  that  the  State 
agency  shall  not  take  into  account  the 
household's  "noncontinuing  income" 
(income  received  in  a  prior  month  from 
a  source  which  will  not  provide 
additional  income  to  the  household  in 
later  months)  in  determining  eligibility 
or  in  calculating  the  allotment  for  the 
first  month  in  which  retrospective 
budgeting  is  used.  A  household  may  lose 
all  its  income  in  March,  apply  for  stamps 
in  March,  and  receive  benefits  on  a 
prospective  basis  for  March  and  April. 
Its  May  benefits  would  then  be 
retrospectively  based  on  its 
circumstances  in  March.  If 
noncontinuing  income  were  included  in 
the  calculations,  the  special  treatment 
accorded  the  household  in  the  initial 
month  would  be  negated  when  the 
noncontinuing  income  is  subsequently 
counted.  Therefore,  noncontinuing 
income  from  the  month  of  application 
will  be  disregarded  in  calculating  food 
stamp  allotments  for  these  households. 

In  the  AFDC  program,  the  State 
agency  disregards  noncontinuing  income 
for  the  first  two  months  of  retrospective 
budgeting  (see  45  CFR  233.35(b):  47  FR 


5679,  February  5. 1982.)  The  food  stamp 
provision  is  based  upon  the 
Department's  definition  of  serious 
hardship  in  the  beginning  months.  If  a 
State  agency  were  to  use  the  AFDC 
procedure  in  the  beginning  months 
(prospective  budgeting  for  all 
households),  the  State  agency  would 
also  use  the  AFDC  procedure  for 
noncontinuing  income. 

Determining  Eligibility 

Based  on  the  comments,  this  final  rule 
gives  a  State  agency  two  options  for 
determining  eligibility.  In  the  first 
option,  the  State  agency  would 
prospectively  determine  eligibility,  even 
though  issuance  would  be  determined 
retrospectively.  For  example,  if  March 
were  the  budget  month  and  May  were 
the  issuance  month,  and  a  household 
reported  a  substantial  increase  in  stable 
income  in  mid  April,  the  State  agency 
would  terminate  the  household  as 
ineligible  as  of  the  last  day  of  April.  This 
would  be  true  no  matter  what  the 
household's  circumstance^  were  in 
March,  the  budget  month. 

In  the  second  option,  the  State  agency 
would  retrospectively  determine 
eligibility.  Eligibility  in  the  issuance 
month  (May  in  the  example)  would 
depend  upon  all  eligibility  factors  as 
they  existed  in  the  budget  month 
(March). 

There  are  advantages  and 
disadvantages  to  each  option.  In 
retrospective  eligibility  there  is  a  lag 
time  between  an  event  which  makes  a 
household  ineligible  and  the  State 
agency's  termination  of  the  household. 
In  prospective  eligibility  the  lag  time  is 
minimized.  However,  a  State  agency 
which  determines  eUgibihty 
prospectively  will  have  to  obtain  more 
information  from  the  household  and 
perfonn  two  calculations — one  for 
eligibility  based  on  the  issuance  month 
and  one  for  the  allotment  based  on  the 
budget  month. 

Another  issue  raised  by  the  comments 
is  whether  a  State  agency  could 
compute  benefits  using  information  that 
is  in  part  anticipated  and  in  part 
retrospectively  determined.  The 
proposed  rule  required  State  agencies  to 
compute  benefits  using  information  from 
the  budget  month,  with  the  exception  of 
certain  averaged  amounts.  Many  State 
agencies  suggested  that  they  be  allowed 
to  mix  prospective  and  retrospective 
accounting.  For  example,  if  January 
were  the  budget  month  and  March  were 
the  issuance  month,  they  might  compute 
March's  allotment  using  January's 
earnings  but  also  using  medical 
expenses  which  the  household 
anticipates  for  March. 


The  Department  does  not  believe  that 
the  Act  permits  mixed  accounting 
techniques.  Moreover,  mixing 
prospective  and  retrospective 
accounting  requires  anticipation  of 
frequently  unverifiable  future  events. 
MRRB  is  viewed  as  an  alternative  to 
prospective  accounting  and  the 
problems  which  prospective  accounting 
entail.  The  rule  does  not  allow  for 
mixing  accounting  methods. 

Certification  Period 

The  Reconciliation  Act  gave  the 
Department  the  authority  to  waive  the 
current  limit  of  twelve  months  for 
certification  periods  where  that  would 
"improve  the  administration  of  the 
program."  The  Department  is  not 
prepared  to  issue  waivers  at  this  time  in 
context  of  monthly  reporting.  The 
Department  is  cooperating  with  the 
Department  of  Health  and  Human 
Services  and  the  Illinois  Department  of 
Public  Aid  in  conducting  a 
demonstration  project  Among  other 
aspects  of  MRRB,  this  project  will  test 
the  effect  of  an  indefinite  certification 
period  on  error  rates.  When  the 
Departments  complete  their  work  on  the 
demonstration  project  and  based  on  the 
comments  received  regarding  this  rule, 
the  issue  of  the  12  month  limit  on 
certification  periods  will  be  reexamined. 

The  Food  Stamp  Act  (section  3(c)) 
requires  State  agencies  to  certify 
monthly  reporting  households  for  at 
least  six  months.  The  Congress  set  this 
minimum  because  monthly  reporting  is  a 
satisfactory  substitute  for  brief 
certification  periods  (House  Report  No. 
96-788.  96th  Cong.,  2d  Sess.,  p.  94).  Short 
certification  periods  monitor  households 
with  fluctuating  ciroumstances  or 
households  whose  circumstances  are 
expected  to  change.  A  monthly  reporting 
system  serves  the  same  function. 
"Therefore,  this  rule  sets  a  minimum 
certification  period  of  six  months  for 
these  monthly  reporting  households. 

Waivers 

The  Food  and  Nutrition  Service 
published  final  regulations  on  January 
21, 1981,  concerning  waivers  of  Food 
Stamp  Program  regulations  (see  7  CFR 
272.3(c)).  The  regulaUons  state  that  FNS 
shall  not  approve  any  request  for  a 
waiver  when  tl^e  waiver  would  be 
inconsistent  with  the  provisions  of  the 
Act 

When  Congress  enacted  the  Omnibus 
Budget  Reconciliation  Act  of  1981,  it 
recognized  that  an  efficient  Food  Stamp 
MRRB  system  depended  on  consistency 
with  an  efficient  AFDC-MRRB  system. 
Congress  also  recognized  that  some  of 
the  statutory  provisions  concerning 
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retrospective  bud^ting  for  the  Food 
Stamp  Program  might  conflict  with 
AFDC  procedures.  Therefore,  Congress 
included  in  section  5(f)  of  the  Food 
Stamp  Act  a  precise  expansion  of  the 
Department's  waiver  authority.  The 
Department  may,  if  necessary  for  a 
State  agency  to  calculate  income  in  the 
Food  Stamp  Program  as  it  does  in  its 
AFDC  I¥ogram.  waive  any  of  the  section 
5(f)  provisions.  Specifically,  section  5(f) 
describes  prospective  and  retrospective 
budgeting,  the  prorating  of  income, 
special  provisions  in  the  beginning 
months  of  participation,  and  the 
exclusion  of  migrant  farmworker 
households  from  MRRB.  In  particular  the 
Department  will  waive  the  requirement 
for  retrospective  budgeting  when  a 
household  applies.  The  Act  specifically 
grants  this  waiver  authority  to  the 
Secretary  who  is  to  exercise  discretion 
based  "upon  the  request  of  a  State 
agency." 

The  Department  is  amending  7  CFR 
272.3(c]  to  include  the  waiver  provided 
in  section  107(a]  of  the  Reconciliation 
Act  as  discussed  above.  The 
Department  is  not  requiring  public 
comment  on  each  waiver.  This  approach 
will  expedite  the  waiver  process  and 
will  allow  States  to  utilize  public 
comment  as  they  determine  appropriate. 

Calculation  of  Allotments 

Household  Composition 

The  household  composition  for  which 
the  State  agency  calculates  an  allotment 
must  match  the  household  which  is 
determined  eligible.  If  a  five  person 
household  is  eligible,  the  State  agency 
must  calculate  an  allotment  for  that 
same  five  person  household.  Therefore, 
under  retrospective  eligibility  and  as 
proposed  in  the  December  5  rulemaking, 
household  composition  is  determined  as 
of  the  last  day  of  the  budget  month. 

Under  prospective  eligibility,  the  State 
agency  will  use  the  household's 
composition  as  it  will  be  during  the 
issuance  month.  The  Department  is  not 
specifying  a  particular  date  during  the 
issuance  month.  The  State  agency  can 
look  at  the  entire  month  and  take  into 
account  whatever  changes  are  likely  to 
occiu:  in  the  issuance  month. 

In  a  two  month  system,  if  the 
household  gains  a  member  in  the  month 
between  the  budget  and  issuance 
months,  and  the  household  reports  this 
change,  the  State  agency  will  determine 
eligibility  using  the  household 
composition  as  of  the  issuance  month. 
This  will  occur  even  if  the  State  agency 
would  usually  determine  eligibility 
retrospectively.  This  procedure  is 
similar  to  one  in  the  AFDC  Program  (see 
45  CFR  233.35(a}).  Its  purpose  is  to  allow 


the  new  household  member  to  receive 
food  stamps.  The  Food  Stamp  Program's 
other  regulations  on  household 
composition  (7  CFR  273.1)  would  make  it 
impossible  for  many  such  individuals  to 
separately  receive  food  stamps,  even  for 
one  month.  So  that  t^ese  individuals  are 
not  excluded  from  the  Program,  the 
Department  has  adopted  this  procedure. 

Income  and  Deductions 

The  State  agency  shall  use  the 
household's  income  and  deductions 
from  the  budget  month,  or  as  they  are 
prorated  for  the  budget  month,  in  this 
MRRB  system.  Under  this  rule,  as  under 
the  prior  rules  and  as  specified  in  the 
Act,  there  an  three  forms  of  income 
which  the  State  agency  must  prorate  on 
a  monthly  basis.  This  is  done  to  avoid 
alternating  a  household  between  periods 
of  ineligibility  and  eligibihty. 

The  first  kind  of  income  that  must  be 
prorated  is  self-employment  income 
which  is  received  less  frequently  than 
monthly.  The  State  agency  must  average 
such  income  over  a  twelve  month  period 
and  consider  each  monthly  amount  as 
one-twelfth  of  the  annual  income.  The 
second  kind  of  income  that  must  be 
prorated  is  income  received  by  contract 
in  less  than  one  year.  The  State  agency 
will  also  "annualize"  this  income  by 
taking  the  yearly  total  and  dividing  by 
12.  The  third  kind  of  income  to  be 
prorated  is  income  for  education,  such 
as  nonexcluded  scholarships,  deferred 
educational  loans,  and  other  education 
grants.  The  State  agency  will  prorate 
this  income  over  the  period  it  is 
intended  to  cover,  such  as  a  semester. 
As  mentioned  earlier,  these  rules  are 
required  by  statute. 

Monthly  Reporting 

If  a  household  is  subject  to  monthly 
reporting,  the  State  agency  shall  require 
the  household  to  report  its 
circumstances  each  month.  The 
Department  has  discretion  over  the 
frequency  of  reporting.  We  have  chosen 
monthly  reporting  for  a  number  of 
reasons.  First,  as  mentioned  in  the 
comments,  monthly  reporting  matches 
the  Program's  system  of  monthly 
issuance.  Second,  monthly  reporting  is 
simple  for  households;  they  need  not 
remember  a  complicated  schedule. 
Third,  the  House  Report  on  the  Food 
Stamp  Act  Amendments  of  1980  (House 
Report  No.  96-788.  96th  Congress,  2d 
Session,  pages  87  to  94).  repeatedly 
refers  to  monthly  reporting  as  the  basic 
reporting  system  for  retrospective 
budgeting.  Fourth,  the  AFDC  Program 
uses  a  monthly  reporting  system  (see,  45 
CFR  233.36.  46  FR  46767.  September  21. 
1981). 


These  rules  require  that  the  State 
agency  provide  assistance  to  households 
in  the  completion  of  monthly  report 
forms.  As  proposed,  this  must  be  done  in 
two  ways.  First  the  State  agency  must 
have  available  an  individual  or  office  to 
answer  promptiy  questions  about 
monthly  reporting.  Second,  the  State 
agency  must  provide  a  local  or  toll  free 
telephone  ntmiber  for  households  to  call 
for  assistance.  Many  commenters  felt 
that  these  requirements  would  be 
essential  to  the  smooth  operation  of 
monthly  reporting  system. 

As  proposed,  these  final  rules  require 
that  the  monthly  report  form  clearly 
indicate  the  information  that  the 
household  is  expected  to  report.  The 
report  must  further  comply  with  the 
Program's  bilingual  requirements  (see  7 
CFR  272.4(c)).  specify  the  reporting 
deadline,  the  consequences  for  not  filing 
on  time,  and  the  possibility  that  the 
household's  issuance  could  be  delayed  if 
the  household  does  not  timely  submit 
the  report.  The  form  must  also  remind 
the  household  of  the  Program's 
verification  standards. 

The  report  form  must  contain  a 
statement  for  a  responsible  household 
member  to  sign  showing  that  the 
household  understands  that  the  State 
agency  may  change  its  allotment 
because  of  the  changes  which  the 
household  reports.  (Iowa,  Texas  and 
Nevada  emphasized  that  it  was 
inefficient  to  permit  only  the  head  of  the 
household  to  sign  the  form.)  The 
monthly  report  form  must  also  indicate 
the  telephone  number  which  a 
household  may  call  for  assistance  and 
the  unit  or  agency  which  will  provide 
that  assistance. 

The  report  form  must  contain  a 
statement  which  describes  the  Food 
Stamp  Act's  dvil  and  criminal  penalties 
for  fraud.  This  statement  is  required  by 
section  6(c)(3)  of  the  Act  The 
description  must  be  prominent  and 
appear  in  bold  face  lettering.  A  similar 
provision  has  appeared  on  the  change 
reporting  form  since  1979.  as  required  by 
7  CFR  273.12(b)(l)(ii). 

Finally,  in  accordance  with  the 
Privacy  Act  of  1974  (Public  Law  93-579, 
Section  3(e)),  the  State  agency  must 
explain  the  requirement  that  the 
household  must  provide  its  members' 
Social  Security  number's  (SSN's).  The 
explanation  must  first  contain  the 
authority  to  obtain  the  information.  That 
authority  is  Public  Law  96-58  (7  U.S.C. 
2025  F),  the  1979  Amendments  to  the 
Food  Stamp  Act  of  1977.  The  providing 
of  SSN's  is  mandatory,  in  accordance 
widi  7  CFR  273.6.  Second,  the 
explanation  must  contain  the  purpose  of 
requiring  SSN's.  That  purpose  is  to 
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ensure  the  accuracy  of  benetiU  for 
eligible  households.  Third,  the 
explanation  must  contain  the  routine 
uses  of  SSN's.  The  routine  use  is 
computer  matching  to  prevent  duph'cate 
participation,  to  check  the  identity  of 
household  members  and  to  make  mass 
changes.  If  a  household  member  refuses 
to  provide  a  SSN,  that  member  is 
ineligible  to  participate  in  the  Food 
Stamp  Program. 

Reported  Information 

The  proposed  rule  required  the 
following  information  on  monthly 
reports:  name,  address,  household 
composition,  nonexcluded  income 
(unless  averaged),  shelter  costs  (unless 
fixed  costs  are  retained  by  the  state 
agency],  medical  costs  exceeding  $35, 
dependent  care  costs,  liquid  resources 
exceeding  $1,500,  and  the  acquisition  of 
an  automobile.  There  were  many 
comments  on  this  provision. 

Some  State  agencies  wanted 
households  to  report  everything  in  a 
particular  category  (all  income,  all 
medical  expenses).  In  this  way 
households  would  not  have  to  decide 
what  should  be  included  and  what 
should  be  excluded.  One  State  agency 
wanted  to  delete  the  requirement  that 
stable  elements  of  all  types  be  reported. 
Legal  assistance  groups  and  interest 
groups  wanted  a  form  designed  to  let 
households  check  "No  Change"  rather 
than  completing  the  entire  form.  This 
would  ease  completion  of  the  form. 
particularly  for  households  with 
problems  of  illiteracy.  One  interest 
group  wanted  to  require  State  agencies 
to  retain  fixed  shelter  costs.  (By 
comparison,  AFDC  does  not  specify 
what  information  State  agencies  must 
seek.)  ' 

Additional  options  in  this  regard 
include  the  monthly  reporting  of  some 
factors  and  the  periodic  reporting  of 
other  factors,  the  reporting  of  just 
certain  factors  (income  and 
composition]  or  the  reporting  of  events 
(changes  reported  within  ten  days).  The 
House  Report  on  the  1960  amendments 
(//.  Report  96-788,  p  89)  mentioned  that 
the  Secretary  should  specify  the  form's 
contents,  but  suggested  that  the  form  not 
request  irrelevant  information. 

The  least  complicated  requirement  for 
most  households  is  the  reporting  of  all 
information  about  income  and 
deductions.  State  agencies  would  then 
use  that  data  as  the  specific  regulations 
require.  That  reduces  the  likelihood  that 
households  will  improperly  determine 
what  is  relevant  information.  The 
problem  with  this  approach  is  that 
households  would  then  be  gathering 
doctunentation  to  verify  some  irrelevant 
information.  These  same  arguments,  in 


favor  and  against  apply  to  the  non- 
reporting  of  stable  information, 
averaged  information  and  fixed  shelter 
costs.  Reporting  only  changed 
information  would  mean  easier 
completion  of  the  form  and  easier 
processing.  There  is,  however, 
significant  value  in  having  a  recipient 
deliberately  complete  an  entry  for  each 
factor  of  eligibility.  It  avoids  a 
recipient's  automatically  checking  "No 
Change"  no  matter  what  has  taken 
place.  A  household  in  a  hurry,  or  one 
having  problems  completing  part  of  the 
report^  might  otherwise  be  tempted  to 
report  "No  Change." 

The  interim  rule  on  monthly  reports 
requires  that  State  agencies  ask  for 
certain  information  regarding  the  budget 
month.  The  State  agency  will  require 
each  household  to  report  budget  month 
income,  deductions,  household 
composition,  and  other  household 
circumstances  which  affect  food  stamp 
allotments.  The  State  agency  will  also 
ask  about  changes  which  can  affect  a 
household's  eligibihty.  This  information 
may  be  about  the  budget  month  or  about 
later  months.  The  State  agency  would 
use  future  information  to  determine 
eligiblity  prospectively. 

'To  increase  program  efficiency,  these 
interim  rules  provide  that  the  State 
agency  can  combine  the  food  stamp 
monthly  report  form  with  the  AFDC 
form.  However,  the  State  agency  must 
indicate  that  non-AFDC  food  stamp 
households  do  not  have  to  answer 
purely  AFDC  questions.  Of  course,  the 
State  agency  could  not  reduce  or 
terminate  any  household's  food  stamp 
eligibility  because  it  did  not  answer  a 
question  related  only  to  AFDC 

Household  Composition  Changes 

A  question  arose  regarding  what 
information  should  be  reported  when  a 
household's  composition  changes.  The 
proposed  rule  would  have  required  a 
household  to  report  its  composition  as  of 
the  last  day  of  the  budget  month.  The 
interim  rule  also  contains  this  provision. 
If  a  household  member  leaves  the 
household  before  the  end  of  the  budget 
month,  that  member's  income  and 
deductions  are  not  reportable  and  will 
not  affect  the  allotment  for  the 
appropriate  issuance  month. 
Conversely,  if  a  new  member  joins  a 
household  during  the  budget  month, 
even  at  the  end.  that  member's  income 
and  deditetions  are  reportable  and  will 
be  reflected  in  the  appropriate  issuance 
month's  allotment.  "This  policy  increases 
the  likelihood  that  the  "household" 
about  which  the  report  is  filed  is  also 
the  "household"  to  which  benefits  are 
issued.  A  consistent,  uniform  policy  is 
needed  to  insure  that  no  individual  who 


moves  from  household  to  household  has 
income  counted  twice  or  not  at  all. 

Submitting  the  Monthly  Report  Form 

The  State  agency  may  set  its  own 
deadline  for  the  household  to  submit  its 
monthly  report  However,  this  date  must 
provide  the  household  with  a  reasonable 
period  to  report  after  the  end  of  the 
budget  month.  State  agencies  are 
encouraged  to  set  this  deadline  as  late 
as  possible  to  avoid  the  need  for  sending 
reminder  notices  to  households  and  to 
avoid  disruption  of  the  issuance 
schedule. 

The  proposed  rule  would  have 
required  State  agencies  to  provide 
households  with  postage-paid  envelopes 
for  returning  monthly  reports.  This 
requirement  reflected  the  concerns  of 
the  House  Committee  on  Agriculture 
(RR.  96-788,  96th  Cong.,  2nd  Sess'.,  page 
91).  The  Committee  felt  that  these 
envelopes  would  insure  the  prompt 
returning  of  the  reorts.  At  that  time 
(1980)  the  AFDC  Program  had  a  similar 
requirement 

Some  State  agencies  commented  that 
this  requirement  would  be  a  burden  to 
them.  Other  conunenters  supported  the 
requirement  llie  Department  of  Health 
and  Human  Services  removed  this 
requirement  from  AFDC  on  September 
21. 1981  (see  46  FR  46759). 

In  the  interest  of  consistency  with 
AFDC,  this  Department  is  not  requiring 
State  agencies  to  provide  postage-paid 
envelopes.  However,  should  the  State 
agency  choose  to  provide  them,  the 
Department  will  reimburse  the  State 
agency  for  its  administrative  costs 
according  to  the  usual  formulae. 

State  Agency  Action  on  Reports 

The  MRRB  regulations  on  State 
agency  action  on  household  reports  deal 
with  four  topics:  (1)  the  normal 
processing  or  ■  report  when  a  household 
submits  it  by  the  initial  filing  date,  (2) 
the  verification  which  the  household 
must  provide,  (3)  the  nature  of  the  notice 
which  the  State  agency  must  send  each 
household,  and  (4)  the  State  agency's 
procedures  for  processing  a  report 
which  the  household  does  not  submit  on 
time. 

Processing 

When  the  State  agency  receives  a 
monthly  report  it  must  review  it  for 
accuracy  and  completeness.  Under  these 
rules,  a  report  is  incomplete  if  the 
household's  head,  authorized  * 

representative,  or  responsible  member 
has  not  signed  it.  Second,  it  is 
incomplete  if  the  household  has  not 
verified  income.  Third,  a  form  is 
incomplete  if  the  household  has  omitted 
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information  which  is  necessary  either  to 
determine  eligibility  or  to  calculate  an 
allotment 

The  State  agency  must  also  determine 
if  any  verincation  is  missing.  In 
addition,  the  State  agency  must 
determine  if  it  needs  any  additional 
information  because  the  household  has 
reported  a  change.  For  example,  a 
household  might  report  that  it  has 
acquired  a  vehicle.  The  State  agency 
could  not  simply  add  that  vehicle's  fair 
market  or  equity  value  to  the  valves  of 
the  household's  other  vehicles  and 
recompute  the  household's  total 
resources.  The  State  agency  would  need 
to  know  if  the  household  still  had  other 
vehicles  and,  if  so,  their  current  values. 
Therefore,  the  State  agency  would  have 
to  ask  the  household  for  the  additional 
information. 

If  the  household's  report  is  complete, 
the  State  agency  would  determine  the 
household's  eligibility  and  calculate  its 
allotment.  The  calculation  procedures 
for  determining  eligibihty  and 
allotments  are  the  same  for  MRRB 
households  as  they  are  for  the  current 
prospective  system.  Of  course,  as 
discussed  earlier,  the  State  agency  could 
determine  eligibility  prospectively  or  \ 
retrospectively. 

In  retrospective  budgeting,  the  State 
agency  would  use  most  circumstances 
from  the  budget  month  in  calculating  the 
allotment.  The  State  agency  would 
prorate  (as  described  earlier)  three  types 
of  income:  most  self-employment 
income,  contract  income,  and  some 
forms  of  educational  grants.  The  State 
agency  would  have  the  option  of 
converting  any  stable  income  which  the 
household  receives  weekly  or  every  two 
weeks  to  regular  monthly  amounts.  The 
Department  is  also  giving  State  agencies 
an  option  concerning  the  public 
assistance  (AFDC)  grant.  In  calculating 
the  allotments,  the  State  agency  may  use 
either  the  grant  that  the  household 
received  in  the  budget  month  or  the 
grant  the  household  will  receive  in  the 
issuance  month.  The  household  will  be 
able  to  deduct  its  expenses  from  the 
budget  month.  If  shelter  expenses  are 
biUed  less  often  than  monthly,  the 
household  may  choose  to  have  them 
averaged  over  the  certification  period. 
After  calculating  the  allotment  the  State 
agency  vtrill  issue  it  to  each  eligible 
household  and  explain  to  the  household 
how  the  agency  derived  the  allotment 

The  proposed  rule  of  December  5, 
1980,  included  provisions  regarding 
proration  of  income  which  are  the  same 
as  those  contained  in  these  ndes. 
Subsections  (5)(n(l)  (A)  and  (B)  of  the 
Act  require  proration  for  certain 
categories  of  households.  Allowing 
proration  in  these  cases  will  moderate 


the  extreme  fluctuations  in 
circumstances  which  these  households 
experience.  However,  State  agencies 
may  request  a  waiver  of  this 
requirement  as  allowed  in  section  5(f)  of 
the  Act  It  should  be  noted  that  AFDC 
regulations  now  permit  proration  (See  45 
CFR  233.20(a)(3)(iii}). 

Verification 

In  the  proposed  rule,  the  Department 
set  forth  verification  requirements  that 
closely  resembled  what  is  now  required 
when  a  household  reports  a  change.  The 
proposed  requirements  would  have 
mandated  the  verification  of  earned 
income,  actual  utility  costs,  medical 
expenses,  unearned  income  (which  has 
changed  by  more  than  $25]  and 
residency.  A  State  would  require  a 
household  to  verify  household 
composition  and  citizenship  only  if  the 
information  appeared  "questionable."  In 
addition,  a  State  agency  would  exercise 
discretion  in  verifying  liquid  resources 
and  loans,  continuing  shelter  changes, 
entitiement  to  a  utility  standard, 
household  size,  and  factors  identified  by 
an  error-prone  profile. 

The  comments  on  the  proposal  were 
varied.  Some  recommended  the 
verification  of  only  questionable 
information,  some  commentors  wanted 
all  information  verified,  and  some 
thought  that  only  significant  changes  in 
some  factors,  such  as  medical  or  utility 
expenses,  should  be  verified 

For  use  in  MRRB,  the  Department  has 
adopted  requirements  designed  to 
ensure  that  critical  benefit 
determination  factors  are  verified  each 
month.  The  requirements  also  extend 
greater  flexibility  to  State  agencies  in 
electing  to  require  verification  of  other 
factors.  This  flexibility  will  allow  State 
agencies  to  establish  procedures 
consistent  with  their  own  systems  and 
with  the  requirements  of  the  Aid  to 
Families  with  Dependent  Children 
program. 

The  verification  requirements 
included  in  this  rule  for  information 
submitted  in  monthly  reports  are  as 
follow:  (1)  Each  month  households  are 
required  to  verify  gross  nonexempt 
income,  utilify  expenses  which  exceed 
the  standard  utilify  allowance,  medical 
expenses,  and  any  reported  information 
which  the  State  agency  determines  is 
questionable.  (2)  When  information  has 
changed  since  the  previous  report  (that 
is,  during  the  budget  montii].  the 
household  must  verify  aUen  status, 
social  securify  numbers,  residency,  and 
citizenship,  (3)  The  State  agency  is 
allowed  to  require  the  household  to 
verify  any  other  information  on  the 
monthly  report. 


lliese  interim  rules  differ  from  the 
proposed  rules  in  three  significant  ways. 
The  first  difference  is  that  in  the  interim 
rules  all  income  must  be  verified.  This 
change  simplifies  the  rules  by  treating 
all  nonexempt  income  alike:  it  all  must 
be  verified  each  month.  The  second 
difference  is  that  the  interim  rules 
require  that  all  questionable  information 
must  be  verified,  not  just  questionable 
household  composition  and  citizenship. 
This  change  serves  the  Department's 
objective  of  ensuring  program  integrity. 
Finally,  this  interim  rule  extends 
administrative  flexibihty  by  allowing 
the  State  agency  to  require  verification 
of  any  of  the  other  information  included 
in  the  monthly  report  No  list  of  factors 
which  may  be  verified  or  conditions 
which  must  he  extant  is  included. 

These  changes  are  consistent  with 
proposed  changes  included  in  proposed 
rules  published  in  the  Federal  Register 
of  April  2. 1982,  at  46  FR  14160.  Those 
proposed  rules  deal  with  requirements 
for  verification  at  the  time  of 
certification. 

These  interim  rules  also  provide  that 
if  claimed  medical  expenses  are  not 
verified  the  household  would  not  be 
given  a  deduction  for  those  medical 
expenses.  This  approach  protects  the 
integrify  of  the  food  stamp  processing 
system  and  yet  allows  households  to 
participate  based  on  the  information 
which  they  can  verify.  This  same 
approach  is  used  regarding  utilify 
expenses  except  that  where  a  household 
does  not  verify  utility  costs  the  State 
agency  shall  allow  the  utilify  standard  if 
the  household  is  entitied  to  that 
standard. 

Also,  any  reported  increases  in 
income  or  other  changes  which  would 
decrease  benefits,  but  are  not  verified, 
will  still  be  processed.  Households 
which  report  changes  that  decrease 
benefits  (for  example,  significant 
increases  in  income)  should  not  be 
allowed  to  receive  a  higher  amount  of 
benefits  solely  because  they  failed  to 
verify  those  changes.  If  that  were  the 
case,  there  would  simply  be  no  incentive 
to  verify  those  changes. 

Incomplete  Filing 

Under  the  proposed  rule,  a  State 
agency  would  have  been  required  to 
give  a  household  an  extension  period  if 
it  filed  an  incomplete  report  or  did  not 
file  by  the  specified  filing  date.  Some 
State  agencies  did  not  like  the  extension 
period  Hey  indicated  that  it  would  be 
preferable  to  terminate  the  participation 
of  any  household  which  failed  to  file 
properly.  In  the  event  a  household  later 
compUed  reinstatement  would  be 
possible. 
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In  thi«  interim  rule  the  Department 
has  retained  certain  requirements 
regarding  incomplete  tiling.  Section 
6(c)(2)  of  the  Act  requires  the 
Department  to  offer  households  an 
extended  filing  period.  If  a  State  agency 
were  to  terminate  nonfiling  households 
routinely,  it  is  probable  that  many 
households  would  leave  the  program. 
An  extension  period  allows  the 
household  to  remain  in  the  program  and 
should  result  in  a  reduced  number  of 
new  applicants.  An  extension  period  is 
also  useful  for  a  household  which, 
because  of  an  emergency  or  other 
circiunstances  beyond  its  control,  is  late 
either  in  reporting  or  in  providing 
required  verification. 

As  in  the  proposal,  these  interim  rules 
provide  that  if  a  household  does  not  file 
its  complete  monthly  report  by  its  initial 
filing  date,  the  State  agency  must  notify 
the  household  within  five  days.  Th^ 
notice  must  tell  the  household  exactly 
what  is  missing,  when  the  household 
must  retimi  the  completed  form,  and 
must  offer  the  household  assistance  in 
submitting  a  complete  report  The 
household  must  be  allowed  at  least  ten 
days  from  the  mailing  date  of  the 
reminder  notice  to  submit  a  complete 
report 

In  the  event  a  household  does  not 
provide  required  verification  the  State 
agency  has  a  number  of  different 
courses  of  action  to  take  depending 
upon  what  information  is  unverified.  If 
earned  income  is  unverified,  the  report 
is  incomplete.  The  State  agency  must 
give  the  household  ten  additional  days 
beyond  the  initial  filing  date  to  verify 
the  change.  If  the  income  remains 
unverified,  the  State  agency  must 
terminate  the  household.  If  medical 
expenses  are  unverified,  the  household 
will  not  receive  the  medical  deduction. 

If  the  household  does  not  verify 
anything  else  which  is  required,  the 
State  agency  will  act  on  the  unverified 
Information  if  it  would  decrease  the 
allotment  and  will  not  act  on  the 
unverified  information  if  it  would 
increase  the  household's  allotment  The 
Department  proposed  this  procedure  in 
its  December  5, 1980  rulemaking  on  this 
subject  By  using  this  procediu^.  ■  State 
agency  can  process  reports  in  more 
cases  and  timely  issue  more  allotments. 

issuance  of  Benefits 

Timely  Issuance 

The  proposed  rule  would  have 
required  State  agencies  to  issue  benefits 
within  thirty  days  of  the  end  of  the 
budget  month.  Under  that  proposal.  FNS 
could  have  approved  a  longer  time  limit 
for  State  agencies  which  could  not  meet 
the  one  month  deadline  because  of  a 


longer  time  period  for  AFDC  issuance, 
or  because  of  the  Food  Stamp  Program's 
"staggering  requirements"  for  mail 
issuance.  'Those  mail  issuance  rules 
provide  that  a  State  agency  may  mail 
benefits  on  different  dates  up  until  the 
fifteenth  day  of  the  next  month. 

The  commenters  took  various 
positions  on  this  provision.  Some 
wanted  all  issuances  to  be  made  within 
thirty  days  of  the  end  of  the  budget 
month,  lliey  hoped  to  minimize  the  time 
lag  between  a  household's  need 
situation  and  the  delivery  of  assistance 
specifically  calculated  to  meet  that 
need.  Other  commenters  wanted  FNS  to 
suspend  the  rules  on  staggering  so  that 
State  agencies  could  issue  benefits  at 
any  time  within  the  first  month 
following  the  budget  month.  Some 
wanted  the  choice  between  the  thirty 
and  forty-five  day  systems  to  be  left 
completely  to  the  State  agencies. 

The  interim  rules  take  into  account 
the  development  of  the  one  and  two 
month  MRRB  systems,  as  described 
earlier  in  this  preamble.  The  interim 
rules  for  a  one-month  system  require 
that  if  the  household  files  a  complete 
report  by  its  scheduled  filing  date,  the 
State  agency  must  provide  the 
household  with  an  opportunity  to 
participate  within  thirty  days  of  the  end 
of  the  budget  month.  In  a  two-month 
system,  the  State  agency  must  provide 
the  household  with  an  opportunity  to 
participate  within  forty-five  days  after 
the  budget  month.  An  opportunity  to 
participate  means' that  the  household 
must  be  able  to  obtain  its  coupons  by 
the  thirtieth  or  forty-fifth  day.  It  is  not 
sufficient  to  mail  ATP  cards  on  the  last 
day,  or  even  to  mail  them  so  that  they 
arrive  on  the  last  day  of  timely  issuance. 
The  household  must  be  able  to  transact 
its  ATP  card  by  the  thirtieth  or  forty- 
fifth  day.  In  a  FOR  system  (where 
benefits  are  issued  over  the  counter  at 
the  local  food  stamp  office],  the 
household  must  be  able  to  obtain  its 
coupons  at  an  issuance  office  by  the 
thirtieth  or  forty-fifth  day. 

Delayed  Issuance 

As  previously  discussed,  the  State 
agency  must  extend  a  household's  filing 
date  by  at  least  ten  days  if  the 
household  does  not  file  its  report  by  the 
original  filing  date.  If  the  household  files 
its  report  by  this  extended  filing  date, 
the  State  agency  has  ten  days  beyond 
the  normal  issuance  date  to  provide  an 
opportimity  to  participate.  For  example, 
a  household's  normal  filing  date  may  be 
March  5  and  its  corresponding  issuance 
date  may  be  March  20.  If  the 
household's  extended  filing  date  is 
March  15.  and  the  household  reports  on 
that  date,  the  State  agency  must  provide 


an  opportunity  to  participate  by  March 
30.  This  extension  of  ten  days  serves  a 
number  of  functions.  It  acts  as  an 
incentive  to  the  household  to  report 
promptly.  It  also  provides  the  State 
agency  with  the  extra  time  needed  to 
process  the  report.  Finally,  the  ten-day 
bmit  gueirantees  that  households  which 
do  comply  with  the  reporting 
requirements,  even  if  they  are  late,  will 
not  have  to  wait  too  long  for  their 
benefits. 

The  sihgle  exception  to  this  ten  day 
extended  issuance  date  concerns 
households  in  a  two  month  system.  If  a 
household  files  by  its  extended  filing 
date,  it  must  receive  an  opportunity  to 
participate  within  forty-five  days  of  the 
end  of  the  budget  month.  For  example, 
the  household's  filing  date  may  be  April 
5  and  its  corresponding  issuance  date 
may  be  May  10.  If  the  household  submits 
■  complete  report  on  April  15,  the  State 
agency  must  provide  an  opportunity  to 
participate  by  May  15.  Although  the 
State  agency  may  extend  the   * 
household's  opportunity  to  participate,  it 
may  not  do  so  beyond  the  forty-fifth  day 
after  the  end  of  the  budget  month.  The 
forty-fifth  day  serves  as  a  reasonable 
issuance  deadline  for  households  which 
file  before  the  extended  filing  date. 

Some  households  may  miss  the 
extended  filing  date  but  file  before  the 
end  of  the  issuance  month.  Under  these 
rules,  the  State  agency  may  choose  to 
reinstate  the  household  by  providing  it 
with  an  opportunity  to  participate.  "This 
reinstatement  and  opportunity  to 
participate  could  take  place  within  ten 
days  of  the  date  the  complete  report  is 
filed,  or  by  the  extended  issuance  date. 
.  Once  the  issuance  month  has  passed, 
however,  a  household  which  has  not  yet 
reported  has  lost  its  benefits  for  the 
issuance  month. 

Other  Reporting  Requirements 

HouseholdM  Which  File  Monthly 

Section  6(c)(3)  of  the  Food  Stamp  Act 
states  that  households  which  file 
monthly  reports  cannot  be  required  to 
file  any  other  reports  of  changes. 
Therefore,  the  Department  is  forbidding 
any  additional  reporting  requirements. 
State  agencies  may  not  impose  the 
current  reporting  requirements  of 
9  273.12(a)  in  addition  to  the  monthly 
reporting  requirements. 

Househohk  Which  Do  Not  File  Monthly 

As  stated  earlier,  certain  households 
which  are  subject  to  retrospective 
budgeting  must  be  excluded  from 
monthly  reporting.  These  are  households 
whose  adult  members  are  all  elderly  or 
disabled  persons  without  earned 
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income.  These  households  must  comply 
with  the  reporting  requirements  of 
S  273.12  (a)  and  (b).  The  regulations 
require  these  households  to  report  the 
following  changes  within  ten  days:  1) 
changes  in  the  source  of  income  or  in  the 
amount  of  income  of  more  than  $25, 
except  for  public  assistance  grants  and 
some  general  assistance  grants;  2) 
changes  in  household  composition;  3) 
changes  of  residence  and  the  resulting 
change  in  shelter  cost;  4)  acquisition  of  a 
nonexcluded  licensed  vehicle;  5) 
changes  in  liquid  resources  such  that 
they  reach  $1,500;  and  6)  changes  in 
deductdile  medical  expenses  of  more 
than  $25. 

Termination 

If  a  household's  drcimistances  change 
sufficiently  the  State  agency  may  need 
to  suspend  or  to  terminate  the 
household.  Suspension  is  discussed  later 
in  this  preamble.  The  State  agency  will 
also  terminate  a  household's 
participation  if  it  does  not  Rle  a 
complete  monthly  report  by  the 
extended  filing  date. 

When  the  State  agency  terminates  a 
household's  participatioii,  the  household 
need  not  receive  advance  notice  of 
termination.  However,  the  notice  must 
explain  that  the  household  can  reinstate 
its  participation  by  filing  its  complete 
monthly  report  during  the  issuance 
month.  However,  after  the  issuance 
month  has  passed,  the  household  will  be 
unable  to  reinstate  its  participation  and 
will  have  to  file  a  new  application.  The 
only  exception  to  this  is  a  termination 
which  results  from  information  &om  a 
source  other  than  the  monthly  reporting 
system.  In  that  case  advance  notice 
must  be  provided. 

Suspension 

The  proposed  rule  provided  that 
households  which  became  ineligible 
becausa  of  a  temportuy  increase  in  net 
income  were  to  be  put  in  a  suspended 
status  and  were  to  continue  to  file 
reports.  The  State  agency  would  then 
reinstate  benefits  when  the  household's 
report  indicated  eligibility. 

Three  State  agencies  opposed 
suspensions.  For  example,  Nevada 
stated  that  "our  computer  system  cannot 
handle  suspending  an  issuance"  and 
that  substantial  computer  re- 
programming  would  be  necessary. 
Another  State  wanted  households  to  be 
eligible  for  program  reinstatement  for  up 
to  thirty  days  based  upon  the  previous 
application  and  a  written  request  for  a 
supplement.  Two  state  agencies  favored 
suspensions,  one  of  whidi  noted  that 
suspensions  could  be  easily 
programmed  and  the  files  quiddy 
reactivated.  One  legal  assistance  group 


and  two  public  interest  groups  favored 
the  provision  since  it  kept  the  recipient 
in  the  system. 

The  Department  has  chosen  to  make 
suspension  optional  for  State  agencies. 
The  alternatives  are  suspension  (and 
reinstatement  by  filing  a  monthly  report) 
and  termination  (followed  by  another 
application).  The  State  agencies  can 
best  fudge  which  system  is  most 
appropriate  for  their  caseload  and 
computer  system.  Hius,  to  avoid  the 
difficulties  of  repeated  applicatioji,  the 
Department  is  permitting  State  agencies 
to  suspend  issuance  to  a  household 
which  becomes  ineligible  for  one  month 
because  of  a  periodic  increase  in  income 
&x)m  a  recurring  income  source.  This 
could  be  a  situation  where  the 
household  receives  a  fifth  paycheck  in  a 
month  where  the  household  usually 
receives  four  per  month. 

If  a  State  agency  chooses  to  suspend  a 
household's  issuance  it  can  do  so  for 
one  month.  The  household  would  file  an 
additional  monthly  report  The  agency 
would  continue  to  process  the  monthly 
report  and  terminate  the  household  if  it 
were  ineligible  for  two  months  in  a  row. 

If  a  State  agency  siupends  a 
household's  issuance,  it  will  nonetheless 
consider  the  household  to  be  certified. 
This  means  that  the  month  following  the 
suspension  will  not  be  considered  a 
beginning  month,  nor  would  the 
allotment  issued  in  that  month  be 
prorated.  In  this  way,  a  household 
whose  issuance  was  suspended  can 
resume  its  participation  without  the 
need  for  any  special  adjustments  or 
calcidations. 

If  a  State  agency  does  not  choose  the 
option  of  suspending  these  households, 
it  would  instead  terminate  them.  In 
providing  the  suspension/termination 
options,  this  interim  rule  responds  to 
State  agency  comments  on  the 
December  5, 1980,  proposal.  For 
example,  California  mentioned  that  the 
"AFDC  regulationa  do  not  require 
suspension."  California  recommended 
an  optional  system  that  "would  provide 
State  agencies  with  the  flexibility 
needed  to  parallel  the  AFDC  system  as 
much  M  possible."  As  mentioned 
earlier,  this  rule  will  allow  State 
agencies  to  choose  the  method  which 
best  meets  their  needs  and  capabilities. 

Fair  Hearings  and  ContiDued  Benefits 

Fair  Hearings 

A  household  whidi  receives  food 
stamps  is  entitled  to  a  fair  hearing  if  it  is 
aggrieved  by  an  action  of  the  State 
agency  which  affects  &e  household's 
participation.  The  regulations  governing 
fair  hearings  in  the  Food  Stamp  Program 
appear  at  7  CFR  273.15. 


Continuation  of  Benefits 

A  household  which  requests  a  fair 
hearing  also  usually  receives  a 
continuation  of  benefits  pending  the 
outcome  of  the  hearing,  unless  the 
household  asks  that  its  benefits  not  be 
held  constant.  Under  subsection  ll(eX4) 
of  the  Act.  households  requesting  a 
hearing  are  entitled  to  the  continuation 
of  benefits  until  the  hearing  is  completed 
and  an  adverse  decision  rendered  or 
until  the  household's  certification  period 
ends,  whichever  occurs  earlier.  As  noted 
above,  under  retrospective  budgeting  the 
Department  is  not  requiring  advance 
notice  of  reductions  and  terminations  of 
benefits.  Households  requesting  fair 
hearings,  however,  will  be  promptly 
(within  five  working  days  of  receipt  by 
the  State  agency  of  the  request  for  the 
hearing)  restored  to  the  level  they  would 
have  been  entitled  to  receive  if  the  State 
agency  had  not  taken  the  contested 
action.  That  benefit  level  would 
continue  until  an  adverse  decision  is 
actually  rendered  or  the  household's 
certification  period  expires. 

Under  the  prospective  budgeting 
system,  the  amount  of  the  food  stamp 
allotment  is  held  constant  when  a  fair 
hearing  is  timely  requested.  However, 
the  State  agency  continues  to  process 
reported  changes  under  the  current 
system.  In  retrospective  budgeting  the 
Department  is  requiring  a  somewhat 
different  system.  Because  the  household 
will  be  submitting  reports  on  a  monthly 
basis,  the  State  agency  will  hold 
constant  whatever  factor  of  eligibility  or 
benefit  level  is  the  subject  of  the  fair 
hearing.  This  may  or  may  not  result  in  a 
continuation  of  the  entire  amount  of  the 
allotment.  For  example,  if  a  household 
appeals  a  reduction  in  benefits  that  was 
caused  by  a  change  in  dependent  care 
costs,  the  State  agency  would  hold  the 
cost  steady,  but  process  other  changes 
in  income  and  deductions,  and  thus 
adjust  the  actual  allotment  as  welL  In 
each  case,  the  reason  given  by  the 
household  for  requesting  the  hearing 
will  determine  whether  it  is  the  entire 
allotment  or  a  particular  factor  of  the 
allotment  whidi  is  held  constant 

Recertificatioa 

These  interim  rules  require  that  State 
agendes  certify  MRRB  households  at 
least  once  every  twelve  months,  but  not 
more  frequendy  than  every  six  months. 
As  discussed  earlier  under  the  heacfing 
"Certification  fwriod."  die  Department 
does  not  possess  enou^  information  to 
allow  State  agendes  to  certify 
households  indefinitely.  The  Department 
is  attempting  to  integrate  the  monthly 
reporting  procedure  with  a 


22696  Federal  Register  /  VoL  47.  No.  101  /  Tuesday.  May  25.  1982  /  Rules  and  Regulations 


recertiHcation  procedure.  Therefore,  as 
the  Department  proposed  in  its 
December  5, 1980,  riilemaking.  there  are 
two  options  for  recertifying  monthly 
reporting  households  as  discussed 
below. 

Option  One:  Recertification  Form 

Under  this  option,  the  State  agency 
would  send  the  household  a  notice  of 
expiration  and  a  recertification  form 
instead  of  a  monthly  report  form.  The 
household  would  then  submit  the 
recertification  form  at  the  beginning  of 
the  last  month  of  its  certification  period. 
This  recertification  form  would  seek 
information  about  the  budget  month 
which  corresponds  to  the  first  month  of 
the  new  certification  period.  Unlike  the 
monthly  report  form,  the  recertification 
form  would  contain  questions  on  all 
factors  of  eligibihty  and  allotment 
levels.  If  a  State  agency  uses 
prospective  eligibility,  the  recertification 
form  would  also  contain  questions  about 
the  household's  future  circumstances. 

Cation  Two:  Monthly  Report  and 
Addendum 

This  option  differs  from  the  first 
option  only  in  that  the  State  agency 
would  send  the  household  a  notice  of 
expiration  and  a  regular  monthly  report, 
and  an  addendum,  as  well.  The 
addendum  would  obtain  all  information 
about  the  factors  of  eligibility  and  the 
allotment  level  which  the  monthly  report 
does  not  request  For  example,  the 
monthly  report  might  not  contain 
questions  concerning  real  property  (land 
and  buildings),  alien  status,  and  Income 
bom  educational  grants.  The  addendum 
would  address  these  matters  and  others 
not  included  in  the  monthly  report  The 
household  would  then  submit  the  report 
form,  to  the  State  agency  at  the 
beginning  of  the  last  month  of  its 
certification  period  and  the  addendum 
no  later  than  the  interview. 

Interview 

Under  either  option,  the  State  agency 
must  interview  the  household.  This 
would  be  done  in  accordance  with  the 
current  food  stamp  regulations,  as 
contain  in  7  CFR  273.14(c)(2).  That  is,  the 
State  agency  would  interview  the 
household  at  some  time  during  the  last 
month  of  its  expiring  certification  period 
and  process  the  recertification  so  as  not 
to  interrupt  the  household's  issuance 
schedule.  Two  conunenters  on  the 
December  5.  ^980.  proposed  rule 
suggested  a  third  option  which  would 
allow  recertification  based  on  the 
interview  alone  without  an  additional 
form.  The  Department  has  decided  not 
to  allow  this  option  so  that  a  complete 


written  record  of  the  recipient's 
statement  of  circumstances  is  provided. 

Households  Which  Do  Not  Report 
Monthly 

Some  households  which  have  their 
allotments  calculated  retrospectively  do 
not  file  monthly  reports.  These  are 
households  whose  adult  members  are  all 
elderly  or  disabled  individuals  without 
earned  income.  The  State  agency  will 
recertify  these  households  in 
accordance  with  7  CFR  273.14,  the  Food 
Stamp  Pr6gram's  regulation  on 
recertification.  However,  in  the 
recertification  process  the  State  agency 
will  determine  eligibility  and  calculate 
the  household's  aUotment  in  accordance 
with  this  rule.  7  CFR  273.21. 

Regulatory  Flexibility  Analysis 

Need  for  Action 

The  Omnibus  Budget  Reconciliation 
Act  of  1981.  Public  Law  97-35,  requires 
the  Department  of  Agriculture  to 
implement  a  system  of  retrospective 
budgeting  and  periodic  reporting 
(MRRB)  in  the  Food  Stamp  Program. 
This  action  amends  Tide  7.of  the  Code 
of  Federal  Regulations  for  that  purpose. 

The  Department  is  pubhshing  this  rule 
in  Interim  form  for  three  reasons,  as 
mentioned  earlier.  The  first  reason  is  to 
fulfill  prompdy  Congress's  intent  that 
similar  accounting  procedures  be  used 
in  both  the  Aid  to  Families  with 
Dependent  Children  (AFDC)  Program 
and  the  Food  Stamp  Program.  The 
second  reason  is  that  the  Department 
has  already  received  comments  on  a 
similar  rule  which  was  proposed  on 
December  5, 1980.  The  third  reason, 
which  relates  to  making  this  rule 
interim,  is  that  the  Department  would 
like  to  receive  additional  comments 
based  upon  the  operation  of  MRRB  in  its 
current  form. 

Justification  of  Selected  Alternatives 

In  writing  this  regulation,  the 
Department  identified  the  following  two 
major  problems  for  which  there  are 
alternative  solutions.  The  Department 
has  summarized  the  problems  and 
alternatives  below,  and  justified  the 
alternative  which  was  selected. 

Prospective  Eligibility 

Subsection  5(f}  of  the  Food  Stamp  Act 

of  1977,  as  amended,  permits  the 
Department  to  provide  for  a  prospective 
determination  eligibility  for  households 
whose  allotments  are  calcidated 
retrospectively.  This  means  that  a  State 
agency  could  determine  eligibility  based 
upon  futiure  circumstances  but  would 
calculate  an  allotment  based  upon  past 
circumstances. 


The  alternatives  were  to  require 
prospective  eligibility  for  all  households, 
to  forbid  it  for  all  households,  to 
designate  it  for  certain  households,  or  to 
allow  State  agencies  to  decide. 
Prospective  eligibility  generally  reduces 
the  Program's  benefit  cost  by  reducing 
the  number  of  months  in  which  a 
household  is  eligible  for  food  stamps. 
On  the  other  hand,  prospective 
eligibility  increases  administrative  cost 
for  on-going  cases  by  increasing  the 
asiount  of  information  which  a  State 
agency  must  obtain  and  the  amount  of 
work  it  must  do  to  issue  an  allotment 

No  single  alternative  seemed  clearly 
preferable  to  the  State  agencies  or  to  the 
recipients.  The  Department  has  chosen 
to  give  State  agencies  the  choice 
because  of  the  uncertain  costs  and 
savings  of  each  choice  and  the 
desirability  of  granting  State  additional 
flexibility. 

Frequency  of  Reporting 

Subsection  6(c)  of  the  Food  Stam^  Act 
of  1977.  as  amended,  requires  the 
Department  to  set  standards  for  the 
filing  of  periodic  reports  by  households. 
The  alternatives  are  to  require  monthly 
reports,  to  require  reports  filed  at 
different  time  intervals,  or  to  allow  each 
State  agency  to  set  its  own  frequency  of 
reporting. 

Monthly  reporting  exactiy  matches 
the  monthly  issuance  of  food  stamps, 
and  therefore  is  simple  to  use  when 
calculating  allotments.  The  AFDC 
program  also  uses  monthly  reporting. 
Finally,  the  Congress  clearly 
presupposed  the  use  of  monthly 
reporting,  as  shown  by  botlrthe  House 
and  Senate  conunitiee  reports  on  this 
subject  Reporting  at  a  longer  interval 
would  reduce  the  administrative  cost  of 
the  Program,  but  could  increase  the 
Program's  benefit  costs.  This  would 
occur  because  of  the  lag  time  between 
the  occurrence  of  a  change  in  its  effect 
on  a  household's  allotment 

The  Department  has  chosen  monthly 
reporting^based  on  the  current  food 
stamp  and  AFDC  monthly  issuance 
systems  and  based  on  the  direction 
given  by  Congress  in  the  House  and 
Senate  reports. 

List  of  Subjects 

7  CFR  Part  271 

Administrative  practice  and 
procedure.  Food  stamps.  Grant 
programs-social  programs. 

7  CFR  Part  272 

Alaska,  Civil  Rights,  Food  stamps. 
Grant  programs-social  programs. 
Reporting  and  recordkeeping 
requirements. 
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Administrative  practice  and 
procedure.  Aliens,  Claims.  Food  stamps. 
Fraud,  Grant  programs-social  programs. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Social  Security,  Students. 

Amendmant 

For  the  reason  set  out  in  the  preamble. 
Parts  271, 272,  and  273  of  Subchapter  C 
Chapter  II  of  Title  7,  Code  of  Federal 
Regulations,  are  amended  as  set  forth 
below. 

PART  271— GENERAL  INFOMNATION 
ANDDEFINmONS   , 

§271.2    [AnwndMf] 

1.  In  S  271.2,  insert  the  following  in 
alphabetical  order 

"Adequate  notice"  in  a  Monthly 
Reporting  and  Retrospective  Budgeting 
system  means  a  written  notice  that 
includes  a  statement  of  the  action  the 
agency  has  taken  or  intends  to  take;  the 
reason  for  the  intended  action;  the 
household's  right  to  request  a  fair 
hearing;  the  name  of  the  person  to 
contact  for  additional  information;  the 
availability  of  continued  benefits;  and 
the  liability  of  the  household  for  any 
overissuances  received  while  awaiting  a 
fair  hearing  if  the  hearing  official's 
decision  is  adverse  to  the  households. 
Depending  on  the  timing  of  a  State's 
system  and  the  timeliness  of  report 
submission  by  participating  households, 
such  notice  may  be  received  prior  to 
agency  action,  at  the  time  reduced 
benefits  are  received,  or,  if  benefits  are 
terminated,  at  the  time  benefits  would 
have  been  received  if  they  had  not  been 
terminated.  In  all  cases,  however, 
participants  will  be  allowed  ten  days 
from  the  mailing  date  of  the  notice  to 
contest  the  agency  action  and  to  have 
benefits  restored  to  their  previous  level. 
If  the  10-day  period  ends  on  a  weekend 
or  a  holiday  and  a  request  is  received 
the  day  alter  the  weekend  or  holiday, 
the  State  agency  shall  consider  the 
request  to  be  timely. 

"Beginning  montn(s)"  in  a  Monthly 
Reporting  and  Retrospective  Budgeting 
system  means  either  the  month  in  which 
the  household  applies  for  food  stamps 
(where  the  State  agency  has  adopted  a 
one  month  accounting  system}  or  the 
month  the  household  applies  for  food 
stamps  and  the  month  thereafter  (where 
the  State  agency  has  adopted  a  two 
month  accounting  system).  Regardless  of 
the  above,  a  beginning  month  cemnot  be 
any  month  which  immediately  follows  a 
month  in  which  a  household  is  certified. 

"Budget  month"  in  a  Monthly 
Reporting  and  Retrospective  Budgeting 
system  means  the  fiscal  or  calendar 
month  from  which  the  State  agency  uses 


income  and  other  circumstances  of  the 
household  to  calculate  the  household's 
food  stamp  allotment  for  the 
corresponding  issuance  month. 

"Issuance  month"  in  a  Monthly 
Reporting  and  Retrospective  Budgeting 
system  means  the  fiscal  or  calendar 
month  for  which  the  State  agency  shall 
issue  a  food  stamp  allotment  Issuance 
is  based  upon  income  and 
circumstances  in  the  corresponding 
budget  mondL  In  prospective  budgeting, 
the  budget  month  and  issuance  month 
are  the  same.  In  retrospective  budgeting, 
the  issuance  month  follows  the  budget 
month  and  the  issuance  month  shall 
begin  within  32  days  after  the  end  of  the 
budget  month. 

"Prospective  budgeting"  in  a  Monthly 
Reporting  and  Retrospective  Budgeting 
system  means  the  computation  of  a 
household's  food  stamp  allotment  for  an 
issuance  month  based  on  an  estimate  of 
income  and  circumstances  which  will 
exist  in  that  month. 

"Retrospective  budgeting"  in  a 
Monthly  Reporting  and  Retrospective 
Budgeting  system  means  the 
computation  of  a  household's  food 
stamp  allotment  for  an  issuance  mcmth 
based  on  actual  income  and 
circumstances  which  existed  in  a 
previous  month,  the  "budget  month." 

PART  272-REQUIREMENTS  FOR 
PARTtCIPATMiaSTATE  AGENCIES 

2.  In  S  272.1,  paragraph  (g](36]  is 
added  to  read  as  foUows: 


S  272.1 


[g] Implementation.*  *  * 

(36)  Amendment  184.  State  agencies 
may  implement  this  Monthly  Reporting 
and  Retrospective  Budgeting  rule  at  any 
time,  but  shall  implement  this  rule  State- 
wide no  later  than  October  1, 1983.  Prior 
to  October  1, 1983,  this  rule  may  be 
implemented  State-wide,  in  only  part  of 
a  State  (such  as  in  certain  project  areas), 
or  for  only  certain  reasonable 
classifications  of  households  (such  as 
for  only  households  receiving  Aid  to 
Families  with  Dependent  Children)  so 
long  as  the  implementation  is  State-wide 
by  October  1, 1983.  State  agencies  shall 
send  monthly  reports  to  households  so 
that  they  can  report  their  October,  1983 
circumstances  in  accordance  with 
S  273.21(h).  Before  implementing  this 
rule,  each  State  agency  shall  obtain  the 
approval  of  the  Food  and  Nutrition 
Service  (FNS),  in  accordance  with  the 
following  requirements. 

(i)  To  obtain  the  approval  cf  FNS,  the 
State  agency  shall  submit  the  results  of 
a  pretest  of  its  Mcmthly  Reporting  and 


Retrospective  Budgeting  (MRRB)  system. 
The  pretest  shall  demonstrate: 

(A)  The  participating  household's 
ability  to  understand  and  complete  the 
montldy  reporting  form;  and 

(B)  The  State  agency's  ability  to 
process  the  monthly  report's  infonnation 
and  to  issue  accurate  and  timely 
allotments. 

(ii)  If  a  State  agency  has  operated  a 
MRRB  system  in  its  Aid  to  Families  with 
Dependent  Children  (AFDC)  Program, 
and  the  State  agency  can  demonstrate 
that  its  system  meets  the  requirements 
of  this  paragraph.  FNS  may  waive  the 
pretest 

(iii)  Unless  otherwise  tpea&eA  in 
{  273.21  of  this  chapter,  all  otho-  food 
stamp  regulations  shall  apply  to  State 
agencies  and  to  applying  or  participating 
households. 


3.  In  {  272.3,  paragraph  (c)  is  revised 
by  adding  a  new  paragraph  (7)  to  read 
as  foUows: 

(272.3   OparaMnQ gulilalnaa and fonaa. 

[c]Waiven.'  *  ' 

(7)  Notwithstanding  the  preceding 
paragraphs,  waivers  may  be  granted  by 
the  Administrator  of  the  Food  and 
Nutrition  Service  or  the  Deputy 
Administrator  for  Family  Nutrition 
Programs  as  provided  in  secti<m  5(f)  of 
the  Act  Waivers  authorized  by  this 
paragraph  are  not  subject  to  the  public 
comment  (novisions  of  {  272.S{d). 

PART  273— CERTnCATION  OF 
EUGIBLE  HOUSEHOLDS 

4.  In  Part  273,  new  {  273.21  is  added  to 
read  as  follows: 

S  273.21    Monllily  ftopofUnQ  and 
netroipecMwa  BudytInQ  (MRRB). 

(a)  Choice  of  options.  In  choosing 
between  a  one-month  and  a  two-month 
MRRB  system,  and  in  choosing  between 
prospective  and  retrospective 
determination  of  eligibility  the  State 
agency  shall  choose  the  option  which  is 
more  consistent  with  its  AFDC-MRRB 
system,  llie  State  agency  shall  choose  a 
less  consistent  option  only  if  FNS  grants 
a  waiver. 

(b)  IncJuded  and  excluded 
households.  This  section  provides  for  an 
MRRB  system  for  determining  household 
eligibility  and  benefits.  This  system  is 
an  alternative  to  the  prospective 
budgeting  system  provided  in  the 
preceding  sections  of  this  part  An 
MRRB  system  shall  include  all 
households  except  as  follows: 

(1)  Retrospective  budgeting.  The  State 
agency  shall  exclude  migrant 
farmworker  households  from 
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retrospective  budgeting  as  long  as  the 
households  are  in  the  migrant  job 
stream. 

(2)  Monthly  reporting,  (i)  The  State 
agency  shall  exclude  from  monthly 
reporting  the  following  households: 

(A)  Migrant  farmworker  households 
while  they  are  excluded  from 
retrospective  budgeting;  and 

(B)  Households  whose  members  are 
all  without  earned  income  and  are  at 
least  sixty  years  old  or  receive 
Supplemental  Security  Income  (SSI) 
benefits  under  title  XVI  of  the  Social 
Security  Act  or  disability  and  blindness 
payments  under  titles  I.  II.  X.  XTV.  and 
XVI  of  the  Social  Security  Act 

(ii)  The  State  agency  may  exclude 
from  monthly  reporting  households 
whose  adult  members  are  all  without 
earned  income  and  are  at  least  sixty 
years  old  or  receive  Supplemental 
Security  Income  (SSI]  benefits  under 
title  XVI  of  the  Social  Security  Act  or 
disability  and  blindness  payments  under 
titles  L  IL  X.  XrV.  and  XVI  of  the  Social 
Security  Act,  unless  these  households 
file  AFDC  monthly  reports. 

(3)  Special  assistance.  The  State 
agency  shall  provide  special  assistance 
in  completing  and  filing  monthly  reports 
to  households  whose  adult  members  are 
all  either  mentally  or  physically 
handicapped  or  lacking  in  reacUng  and 
writing  skills  such  that  they  cannot 
complete  and  file  the  required  reports. 

(4)  Certification  period.  The 
household  shall  be  certified  for  a 
continuous  period  of  up  to  twelve 
months,  but  for  no  less  than  six  months. 

(c)  Information  on  MRRB.  At  the 
certification  interview,  the  State  agency 
shall  provide  the  household  with  die 
following: 

(1)  An  oral  explanation  of  the  purpose 
of  MRRB: 

(2)  A  copy  of  the  monthly  report  and 
an  explanation  of  how  to  complete  and 
file  it, 

(3)  An  explanation  of  what  the 
household  shall  verify  when  it  submits  a 
monthly  report  and  how  it  will  verify  it; 

(4)  The  telephone  number  (toll  free  for 
households  outside  the  local  calling 
area)  which  the  household  may  call  to 
ask  questions  or  to  obtain  help  in 
completing  the  monthly  report;  and 

(5)  Written  explanations  of  this 
information. 

(d)  One  and  two-month  systems.  Each 
State  agency  shall  adopt  either  a  one- 
month  or  a  two-month  MRRB  system.  A 
one  month  system  shall  have  one 
beginning  month  in  each  certification 
period  and  a  two-month  system  shall 
have  two  beginning  months.  However, 
the  State  agency  shall  not  consider  as  a 
beginning  month  any  month  which 


Immediately  follows  a  month  in  which  a 
household  is  certified. 

(1)  One-month  system.  In  the  one- 
month  system,  the  issuance  month 
immediately  follows  its  corresponding 
budget  month.  There  is  one  beginning 
month  of  participation  in  this  system, 
the  month  of  application.  The  month 
preceding  application  shall  be  the  first 
budget  month. 

(2)  Two-month  system.  In  the  two- 
month  system,  the  issuance  month  is  the 
second  month  following  its 
corresponding  budget  month.  There  are 
two  beginning  months  of  participation  in 
this  system,  the  month  of  application 
and  the  following  month. 

(e)  Determining  eligibility  and 
allotments  in  the  beginning  months  for 
households  suffering  serious  hardship. 
The  State  agency  shall  use  the  special 
procedures  [prospective  budgeting)  of 
this  paragraph  only  for  households  who 
would  experience  serious  hardship  if  the 
State  agency  used  the  budgeting 
procedures  described  in  paragraphs  (f) 
and  (g)  of  this  section.  (For  all  other 
households,  the  State  agency  shall  use 
the  procedures  in  paragraphs  (f)  and  (g) 
of  this  section). 

(1)  Households  which  suffer  serious 
hardship.  A  household  suffers  serious 
hardship  bom  retrospective  budgeting  if: 

(i)  It  has  gained  or  expects  to  gain  a 
new  household  member  in  the  month  of 
application;  or 

(ii)  It  is  entitled  to  expedited  service, 
determined  prospectively,  for  the  month 
of  application,  in  accordance  with 
S  273.2{i);  or 

(iii)  It  would  otherwise  experience  a 
serious  hardship  as  defined  by  the  State 
agency;  provided  that 

(iv)  The  household  has  not 
deliberately  caused  a  reduction  in  its 
own  income  through  participation  in  a 
strike,  quitting  a  job,  or  reducing  its 
wages;  and 

(v)  The  household's  income  has  not 
been  reduced  to  recover  prior 
overpayments  in  assistance  programs 
such  as,  but  not  limited  to,  Supplemental 
Security  Income  (SSI).  Aid  to  Families 
with  Dependent  Children  (AFDC)  and 
General  Assistance  (GA). 

(2)  Determining  eligibility  for  serious 
hardship  cases.  The  State  agency  shall 
determina  eligibility  prospectively  in  the 
beginning  month(8). 

(3)  Calcutating  allotments  for  serious 
hardship  cases.  The  State  agency  shall 
caloilate  allotments  prospectively  in  the 
begiiming  month(8). 

(4)  The  first  month  of  retrospective 
budgeting  for  serious  hardship  cases. 
The  State  agency  shall  begin  to  base 
issuances  to  the  household  on 
retrospective  budgeting  during  the  first 
month  for  which  tJtke  State's  system  can 


use  the  month  of  application  as  a  budget 
month.  In  a  one-month  system,  the  first 
month  for  which  the  issuance  is  based 
on  retrospective  budgeting  shall  be  the 
second  month  of  participation.  In  a  two- 
month  system,  the  first  month  for  which 
the  issuance  is  based  on  retrospective 
budgeting  shall  be  the  third  month  of 
participation.  For  the  purposes  of  this 
paragraph  any  income  that  the 
household  received  in  the  month  of 
application  bom  a  source  which  no 
longer  provides  income  to  the  household 
(income  from  a  terminated  source)  shall 
be  disregarded. 

(f)  Determining  eligibility  for 
households  not  certified  under  the 
serious  hardship  provisions  of 

§  273.21(e).  The  State  agency  shall 
determine  eligibiHty  in  accordance  with 
either  of  the  following  options: 

(1)  Prospective  eligibility.  The  State 
agency  shall  determine  eligibility  by 
considering  all  factors  of  eligibility 
prospectively  for  each  of  the  issuance 
months. 

(2)  Retrospective  eligibility.  The  State 
agency  shall  determine  eligibility  by 
considering  all  factors  of  eligibility 
retrospectively  using  the  appropriate 
budget  month. 

(g)  Calculating  allotments  for 
households  not  suffering  serious 
hardship. — ( 1 )  Household  composition, 
(i)  If  eligibility  is  determined 
retrospectively  the  State  agency  shall 
determine  the  household's  composition 
as  of  the  last  day  of  the  budget  month. 

(U)  If  eligibility  is  determined 
prospectively  (such  as  for  serious 
hardship  cases  or  households  processed 
under  paragraph  (f)(l]  of  this  section), 
the  State  agency  shall  determine  the 
household's  composition  as  of  the 
issuance  month. 

(iii)  In  a  two-month  system,  if  the 
household  gains  a  member  in  the  month 
between  the  budget  month  and  the 
issuance  month,  the  State  agency  shall 
determine  eligibility  using  the 
household's  composition  during  the 
issuance  month. 

(2)  Income  and  deductions.  For  the 
household  members  as  determined  hi 
accordance  wnth  paragraph  (g)(1)  of  this 
section,  the  State  agency  shall  calculate 
the  allotment  using  the  household 
members'  income  and  deductions  from 
the  budget  month,  except  as  follows: 

(i)  The  State  agency  shall  aimualize 
self-employment  income  which  is 
received  other  than  monthly,  in 
accordance  with  1 273.11(a). 

(ii)  The  State  agency  shall  prorate 
income  received  by  contract  in  less  than 
one  year  over  the  period  the  income  is 
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intended  to  cover,  in  accordance  with 
S  273.10(c)(3)(ii). 

(ill}  The  State  agency  shall  prorate 
nonexcluded  scholarships,  deferred 
educational  loans,  and  other  educational 
grants  over  the  period  they  are  intended 
to  cover,  in  accordance  with 
S  273.10(c)(3)(iii). 

(h)  The  monthly  report  form. — (1) 
General,  (i)  The  State  agency  shall 
require  each  household  in  the  MRRB 
system  to  report  on  household 
circumstances  on  a  monthly  basis  as  a 
condition  of  continuing  eligibility. 

(ii)  The  State  agency  shall  provide  an 
individual  or  agency  unit  which  a 
household  may  contact  to  receive 
prompt  answers  about  the  completion  of 
the  form.  A  telephone  number  (toll  free 
for  households  outside  the  local  calling 
area)  which  a  household  may  use  to 
obtain  further  information  shall  also  be 
available. 

(2)  Monthly  report  fonn.  The  State 
agency's  monthly  report  form  shall  meet 
the  following  requirements: 

(i)  Be  written  in  clear,  simple 
language; 

(ii)  Meet  the  bilingual  requirements 
described  in  S  272.4(c]  of  this  chapter; 

(iii)  Specify  the  date  by  which  the 
agency  must  receive  the  form  and  the 
consequences  of  a  late  or  incomplete 
form,  including  whether  the  State 
agency  shall  delay  payment  if  the  form 
is  not  received  by  the  specified  date; 

(iv)  Specify  the  verification  which  the 
household  must  submit  with  the  form,  in 
accordance  with  S  273.21(j)(2); 

(v)  Identify  the  individual  or  agency 
unit  available  to  assist  in  completing  the 
form; 

(vi)  Include  a  statement  to  be  signed 
by  a  member  of  the  household, 
indicating  his  or  her  understanding  that 
the  provided  information  may  result  in 
changes  in  the  level  of  benefits, 
including  reduction  and  termination; 

(vii)  Advise  the  household  of  its  rights 
to: 

(A)  Request  a  fair  hearing  based  on 
any  decrease  or  termination  of  benefits: 

(B)  File  a  complete,  signed  monthly 
report  to  be  reinstated. 

(viii)  Include,  in  prominent  and 
boldface  lettering,  an  understandable 
description  of  the  Act's  civil  and 
criminal  penalties  for  fraud. 

(ix)  Include  a  statement  of  the  State 
agency's  authorify  to  require  Social 
Securify  numbers  (SSNTs)  (including  the 
statutory  citation,  the  title  of  the  statute, 
and  the  fact  that  providing  SSN's  is 
mandatory),  the  purpose  of  requiring 
SSN's,  the  routine  uses  for  SSN's,  and 
the  effect  of  not  providing  SSN's. 

(3)  Reported  information.  The  State 
agency  shall  require,  and  the  household 
shall  report  on  a  monthly  basis,  the 


following  information  about  the 
household: 

(i)  Budget  month  income,  deductions, 
household  composition,  and  other 
circimistances  relevant  to  the  amoimt  of 
the  food  stamp  allotment. 

(ii)  Any  changes  in  income, 
deductions,  resources  or  other  relevant 
circumstances  affecting  eligibilify  which 
the  household  expects  to  occur  in  the 
current  month  or  in  future  months,  or 
which  occurred  in  the  budget  month. 

(iii)  If  the  State  agency  uses  a 
combined  monthly  report  for  food 
stamps  and  AFDC,  the  State  agency 
shall  clearly  indicate  on  the  form  that 
non-AFDC  food  stamp  households  need 
not  provide  AFDC-oniy  information. 

(i)  Submitting  the  monthly  report 
form.  The  State  agency  shall  give  the 
household  a  reasonable  period  of  time 
after  the  close  of  the  budget  month  to 
submit  the  monthly  reports. 

(j)  State  agency  action  on  reports. — 
(1)  Processing.  Upon  receiving  a 
monthly  report,  the  State  agency  shall: 

(i)  Review  the  report  to  ensure 
accuracy  and  completeness. 

(ii)  Consider  the  report  incomplete 
only  if: 

(A)  It  is  not  sidled  by  the  head  of  the 
household,  an  authorized  representative 
or  a  responsible  member  of  the 
household; 

(B)  It  is  not  accompanied  by 
verification  of  reported  earned  income; 
or 

(C)  It  omits  information  necessary 
either  to  determine  the  household's 
eligibihty  or  to  compute  the  household's 
level  of  food  stamp  benefits. 

(iii)  Determine  those  items  which  Will 
require  additional  verification,  in 
accordance  with  paragraph  (j)(2)  of  this 
section. 

(iv)  Contact  the  household  directly,  as 
needed,  to  obtain  further  information  on 
specific  items.  These  items  include: 

(A)  The  effect  of  a  reported  change  in 
resources  on  a  household's  total 
resources;  and 

(B)  The  effect  of  a  reported  change  in 
household  composition  on  the 
applicabihfy  of  the  work  registration 
requirement 

(v)  Notify  the  household,  in 
accordance  with  paragraph  (j)(4){ii)  of 
this  section,  of  the  need  to  submit  a 
report,  correct  an  incomplete  or 
inaccurate  report,  or  submit  the 
necessary  verification  within  the 
extension  period. 

(vi)  Determine  the  household's 
eligibilify  by  considering  all  factors, 
induding  income  in  accordance  with 
paragraphs  (e)  or  (f)  of  this  section. 

(vii)  Determine  the  household's  level 
of  benefits  in  accordance  with 
S  273.10(e)  based  on  the  household 


composition  determined  in  accordance 
with  paragraph  (g)(1)  of  this  section.  For 
those  household  members  the  following 
(except  as  provided  in  paragraph  (g)(2) 
of  this  section)  income  and  deductions 
shall  be  considered: 

(A)  Earned  and  unearned  income 
received  in  the  corresponding  budget 
month  or  that  has  been  averaged  for  the 
corresponding  budget  month.  The  State 
agency  has  the  option  of  converting  to  a 
regular  monthly  amount  the  income  that 
a  household  receives  weekly  or 
biweekly; 

(B)  The  pubUc  assistance  (PA)  grant 
issued  in  the  corresponding  budget 
month  or  the  PA  grant  to  be  issued  in 
the  issuance  month; 

(C)  Deductions  as  billed  or  averaged 
from  the  corresponding  budget  month, 
including  those  shelter  costs  billed  less 
often  than  monthly  which  the  household 
has  chosen  to  average; 

(viii)  Issue  benefits  in  accordance 
with  Part  274  of  this  chapter  and  on  the 
time  schedule  set  forth  in  paragraph  (k) 
of  this  section. 

(ix)  Provide  specific  information  on 
how  the  State  agency  calculated  the 
benefit  level,  either  with  the  issuance  or 
in  a  separate  notification. 

(2)  Verification.  ITie  State  agency 
shall  require  the  household  to  verify 
information  on  the  monthly  report  as 
follows: 

(i)  Each  month  the  household  shall 
verify  gross  nonexempt  income,  utihfy 
expenses  which  exceed  the  standard, 
medical  expenses,  and  all  questionable 
information. 

(ii)  The  household  shall  verify  alien 
status,  social  securify  numbers, 
residency,  and  citizenship,  if  these  items 
have  changed  since  the  last  report 

(iii)  llie  State  agency  may  require  the 
household  to  verify  any  other 
information  on  the  monthly  report 

(3)  Notices,  (i)  All  notices  regarding 
changes  in  a  household's  benefits  shall 
meet  the  definition  of  adequate  notice  as 
defined  in  §  271.2. 

(ii)  The  State  ageny  shall  notify  a 
household  of  any  change  from  its  prior 
benefit  level  and  the  basis  for  its 
determination.  If  the  State  agency 
reduces  or  terminates  benefits,  it  shall 
send  the  notice  so  the  household 
receives  it  no  later  than  either  the  date 
the  resulting  benefits  are  to  be  received 
or  in  place  of  the  benefits. 

(4)  Incomplete  filing,  (i)  If  a  household 
fails  to  file  a  monthly  report  or  files  an 
incomplete  report  by  the  specified  filing 
date,  the  State  agency  shall  give  the 
household  at  least  ten  more  days,  bom 
the  date  the  State  agency  mails  the 
notice  to  file  a  complete  monthly  report 
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(ii)  The  State  agency  shall  notify  the 
household  within  five  days  of  the  filing 
date: 

(A)  That  the  monthly  report  is  either 
overdue  or  incomplete. 

(B)  What  the  household  must  do  to 
complete  the  form; 

(C)  What  the  extended  filing  date  is: 

(D)  That  the  State  agency  will  assist 
the  household  in  completing  the  report. 

(ill)  If  a  household  does  not  provide 
required  verification,  the  State  agency 
shall  take  the  following  actions: 

(A)  If  the  household  does  not  verify 
earned  income,  the  State  agency  shall 
regard  the  household's  report  as 
incomplete,  take  action  in  accordance 
with  paragraphs  (i)(4)(i)  and  (i)(4](ii]  of 
this  section  and,  if  appropriate. 
terminate  the  household  in  accordance 
with  paragraph  (m)  of  this  section; 

(B)  If  the  household  does  not  verify 
utility  expenses  in  excess  of  the 
standard,  the  State  agency  shall  allow 
the  utility  standard  if  the  household  is 
entided  to  it; 

(C)  If  the  household  does  not  verify 
medical  expenses,  the  State  agency  shall 
not  allow  a  deduction; 

(D)  If  the  household  does  not  verify 
other  items  for  which  verification  is 
required,  the  State  agency  shalL 

[1]  Act  on  the  reported  change  if  it 
would  decrease  benefits. 

[2]  Not  act  on  the  reported  change  if  it 
would  increase  benefits. 

(k)  Issuance  of  benefits — (1)  Timely 
issuance,  (i)  The  State  agency  shall 
provide  an  opportunity  to  participate, 
within  either  30  days  or  45  days  of  the 
end  of  the  budget  month,  to  an  eligible 
household  which  has  filed  a  complete 
monthly  report  by  the  scheduled  filing 
date. 

(ii)  The  State  agency  shall  provide 
each  household  with  an  issuance  cycle 
so  that  the  household  receives  its 
benefits  at  about  the  same  time  each 
month  and  has  an  opportimity  to 
participate  before  the  end  of  each 
issuance  month. 

(2)  Delayed  issuance,  (i)  If  an  eligible 
household  files  a  complete  monthly 
report  during  its  extension  period,  the 
State  agency  shall  provide  it  with  an 
opportunity  to  participate  no  later  than 
ten  days  after  its  normal  issuance  date, 
but  in  no  event  later  than  the  45th  day 
following  the  end  of  the  budget  month. 

(ii)  If  an  eligible  household  which  has 
been  terminated  for  failure  to  file  a 
complete  report  files  a  complete  report 
after  its  extended  filing  date,  but  before 
the  end  of  the  issuance  month,  the  State 
agency  may  choose  to  reinstate  the 
household,  by  providing  it  with  an 
opportunity  to  participate. 

(iii)  If  an  eligible  household  files  a 
complete  report  after  the  issuance 


month,  the  State  agency  shall  not 
provide  the  household  with  an 
opportunity  to  participate  for  that 
month. 

(1)  Other  reporting  requirements. — (1) 
Households  which  file  monthly  reports. 
The  State  agency  shall  not  require  these 
households  to  submit  any  reports  of 
changes  other  than  the  monthly  reports 
which  paragraph  (h)  of  this  section 
requires. 

(2)  Households  excluded  from 
monthly  reporting.  Households  which 
are  excluded  from  monthly  reporting  by 
paragraph  (b)(2)  of  this  section  shall 
report  changes  in  accordance  with 

S  273.12. 

(m)  Termination.  (1)  The  State  agency 
shall  terminate  a  household's  food 
stamp  participation  if  the  household: 

(i)  Is  ineligible  for  food  stamps,  unless 
suspended  in  accordance  with 
paragraph  (n)  of  this  section; 

(ii)  Fails  to  file  a  complete  report  by 
the  extended  filing  date;  or 

(iii)  Fails  to  comply  with  a 
nonfinandal  eligibility  requirements, 
such  as  registering  for  employment 

(2)  The  State  agency  shall  issue  a 
notice  to  the  household  which: 

(i)  Complies  with  the  requirements  of 
5  271,2: 

(ii)  Informs  the  household  of  the 
reason  for  its  termination; 

(iii)  Explains  how  the  household  may 
be  reinstated: 

(iv)  Informs  the  household  of  its  rights 
to  request  a  fair  hearing  and  to  receive 
continued  benefits. 

(3)  The  State  agency  shal^  issue  the 
notice  to  the  household  so  that  it 
receives  the  notice  no  later  than  the 
household's  normal  or  extended 
issuance  date. 

(n)  Suspension.  The  State  agency  may 
suspend  a  household's  issuance  in 
accordance  with  this  paragraph.  If  the 
State  agency  does  not  choose  this 
option,  it  shall  instead  terminate 
households  in  accordance  with 
paragraph  (m)  of  this  section. 

(1)  This  State  agency  may  suspend  a 
household's  issuance  for  one  month  if 
the  household  becomes  temporarily 
ineligible  due  to  a  periodic  increase  in 
reciUTing  income. 

(2)  Hie  State  agency  shall  continue  to 
supply  monthly  reports  to  the  household 
for  one  month. 

(3)  If  the  suspended  household  again 
becomes  eligible,  the  State  agency  shall 
issue  benefits  on  the  household's  normal 
issuance  date. 

(4)  If  the  suspended  household  does 
not  become  eligible  after  one  month,  the 
State  agency  shall  terminate  the 

,  household. 

(o)  Fair  hearings. — [\)  Entitlement.  All 
households  participating  in  a  MRRB 


system  shall  be  entitled  to  fair  hearings 
in  accordance  with  S  273.15. 

(2)  Continuation  of  benefits,  (i)  Any 
household  which  requests  a  fair  hearing 
and  does  not  waive  continuation  of 
benefits  shall  have  its  benefits 
continued  until  the  end  of  the 
certification  period  or  the  resolution  of 
the  fair  hearing,  whichever  is  first 

(ii)  The  State  agency  shall  provide 
continued  benefits  no  later  than  five 
working  days  fit)m  the  day  it  receives 
the  household's  request 

(iii)  A  household  whose  benefits  have 
been  continued  shall  file  monthly 
reports  until  the  end  of  the  certification 
period. 

(iv)  During  the  fair  hearing  period  the 
State  agency  shall  adjust  allotments  to 
take  into  account  reported  changes, 
except  for  the  factor(s)  on  which  the  fair 
hearing  is  based. 

(p)  Recertification. — (1)  Timeliness. 
The  State  agency  shall  recertify  an 
eligible  household  which  timely 
reapphes  and  provide  it  with  an 
opportimity  to  participate  in  the 
household's  normal  issuance  cycle. 

(2)  Retrospective  recertification.  (i) 
The  State  agency  shall  recertify  the 
household  using  the  information  from 
the  corresponding  budget  month  to 
determine  the  household's  benefit  level 
for  the  first  month  of  the  new 
certification  period. 

(ii)  If  the  State  agency  is  operating  a 
two-month  MRRB  system,  the  State 
agency  may  delay  reflecting  information 
from  die  recertification  interview  in  the 
household's  eligibility  and  benefit  level 
until  the  second  month  of  the  new 
certification  period. 

(iii)  The  State  agency  shall  recertify 
households  according  to  one  of  the  two 
options  set  forth  in  paragraphs  (p)(3) 
and  (4)  of  this  section. 

(3)  Option  One:  Recertification  form. 
(i)  lie  State  agency  shall  provide  each 
household  with  a  recertification  form  to 
obtain  all  necessary  information  about 
the  household's  circumstances  for  the 
budget  month. 

(ii)  The  State  agency  shall  mtiil  the 
form  to  the  household,  along  with  a 
notice  of  expiration,  in  place  of  the 
monthly  report  form. 

(iii)  The  household  shall  submit  the 
form  to  the  State  agency  in  accordance 
with  paragraph  (h)  of  this  section. 

(4)  Option  Two:  Monthly  report  and 
addendum,  (i)  The  State  agency  shall 
provide  each  househcdd  with  a  notice  of 
expiration  and  monthly  report  form  and 
an  addendum  to  obtain  all  additional 
information  necessary  for 
recertification. 
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(ii)  The  State  agency  shall  mail  the 
monthly  report  form  to  the  household 
along  with  the  notice  of  expiration. 

(iii)  The  household  shall  submit  the 
monthly  report  to  the  State  agency  in 
accordance  with  paragraph  (i)(l]  of  this 
sectioa 

(iv)  The  State  agency  shall  deliver  the 
recertification  addendum  to  the 
household  along  with  the  monthly  report 
form  or  obtain  the  necessary 
information  from  the  household  at  the 
interview. 


(v)  The  household  shall  submit  the 
addendum  to  the  State  agency  no  later 
than  the  time  of  the  interview. 

(5)  Interview,  (i)  The  State  agency 
shall  conduct  a  complete  interview  with 
a  household  member  or  an  authorized 
representative. 

(ii)  The  State  agency  shall  schedule 
the  interview  at  any  time  during  the  last 
month  of  the  old  certification  period. 

(iii)  If  the  State  agency  schedules  the 
interview  for  a  date  on  or  before  the 
normal  filing  due  date  of  the  monthly 
report,  the  State  agency  shall  permit  the 


househcdd  member  and  authorized 
representative  to  bring  the 
recertification  form  or  monthly  report  to 
the  interview. 


(91  SUt  958  (7  U.S.C  2011-2029)) 
(Catalogue  of  Federal  Domestic  Assistance 
Programs  No.  10.551,  Food  Stamps) 

Dated:  May  18. 1962. 
Mary  (airatt. 

Assistant  Secretary. 

(FR  Doc.  82-1408*  Filed  S-24-a2: 8:45  ■■] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

7  CFR  Part  245 

Determining  Eligibility  for  Free  and 
Reduced  Price  Meals  and  Free  Millc  in 
Schools;  Revised  Application 
Procedures 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
implement  the  following  changes 
required  by  the  Omnibus  Budget 
Reconciliation  Act  of  1981  (Pub.  L  97- 
35]:  (1)  Require  additional  information 
on  apphcations  for  free  and  reduced 
price  benefits  in  the  National  School 
Lunch,  Commodity  School,  School 
Breakfast  and  Special  Milk  Programs;  (2) 
require  schools  to  include  in  their  letters 
to  parents  only  the  reduced  price 
Income  Eligibility  Guidelines  for  meals 
(schools  participating  only  in  the  Special 
Milk  Program  must  include  the  free 
Guidelines  and  public  releases  would 
still  contain  both  Guidelines);  (3)  require 
schools  to  distribute  applications  to 
parents  of  children  in  attendance  at 
school;  and  (4)  remove  both  the  hardship 
and  standard  deductions  and  the 
restriction  that  School  Food  Authorities 
may  verify  the  information  on  the 
application  solely  "for  cause".  This  rule 
will  reduce  program  abuse  and  will 
result  in  a  savings  of  Federal  funds. 
DATE  To  be  assured  of  consideration 
comments  must  be  postmarked  on  or 
before  June  24, 1982.  Since  this  proposal 
is  one  of  two  proposals  regarding  the 
provisions  of  section  803  of  Pub.  L  97- 
35,  commentors  should  clearly  indicate 
that  comments  reference  the  proposed 
rule  "Revised  Application  Procedures". 
ADDRESSES:  Comments  should  be  sent 
to  Stanley  C.  Gamett,  Branch  Chief, 
Policy  and  Program  Development 
Branch,  School  Programs  Division,  Food 
and  Nutrition  Service,  USDA, 
Alexandria.  Virginia  22302.  All  written 
submissions  will  be  available  for  public 
inspection  in  Room  509,  3101  Park 
Center  Drive,  Alexandria,  Virginia 
22302,  during  regular  business  hours 
(8:30  a.m.  to  5:00],  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stanley  C.  Gamett,  at  the  address  listed 

above. 

SUPPLEMENTARY  INFORMATION: 

Classification 

This  proposed  action  has  been 
reviewed  under  Executive  Order  12291 
and  has  been  classiHed  not  major.  We 


do  not  anticipate  that  this  proposal  will 
have  an  impact  on  the  economy  of  more 
than  $100  million.  The  proposed  rule  is 
intended  to  ensure  that  free  and  reduced 
price  benefits  are  directed  to  only  those 
children  from  families  whose  income  fall 
within  the  Income  EligibiHty  guidelines 
set  forth  by  the  Department  by 
household  size.  No  major  increase  in 
cost  or  prices  for  program  participants; 
individual  industries;  Federal,  State  or 
local  government  agencies;  or 
geographic  regions  is  anticipated.  This 
proposal  is  not  expected  to  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  foreign  markets. 

This  proposal  has  also  been  reviewed 
with  regard  to  the  requirements  of  Pub. 
L.  96-354,  the  Regulatory  Flexibility  Act 
Samuel  J.  Cornelius,  Administrator  of 
the  Food  and  Nutrition  Service,  has 
certified  that  this  proposed  rule  does  not 
have  a  significant  economic  impact  on 
State  agencies  and  local  School  Food 
Authorities. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511). 
the  reporting  and  recordkeeping 
requirements  contained  in  this  proposed 
rule  will  be  submitted  to  the  Office  of 
Management  and  Budget  for  approval. 
They  are  not  effective  until  OKffl 
approval  has  been  obtained. 

Samuel  J.  Cornelius  has  determined 
that  an  urgent  need  exists  to  limit  the 
comment  period  to  30  days  since  the 
provisions  of  this  rule  directly  affect  the 
application  process  for  school  year 
1982-83.  Most  States  and  School  Food 
Authorities  print  their  applications 
during  the  summer  months  in  order  to 
have  applications  prepared  for  the  start 
of  the  school  year  in  August  or 
September.  In  order  to  meet  these 
timeframes,  an  interim  rule  must  be  in 
place  no  later  than  July,  thus 
necessitating  the  short  comment  period. 
The  Department  intends  to  solicit 
additional  public  comment  on  the 
forthcoming  interim  rule  which  will  be 
effective  for  School  Year  1982-83. 

Background 

Section  9  of  the  National  School 
Lunch  Act  (Act)  contains  a  provision 
that  lunches  be  served  free  or  at  a 
reduced  price  to  children  who  are 
imable  to  pay  the  full  price  of  a  lunch. 
Prior  to  Pub.  L  97-35,  local  school 
offlcials  were  required  to  determine 
eligibihty  for  free  and  reduced  price 
meals  "solely  on  the  basis  of  an 
affidavit  executed  in  such  form  as  the 
Secretary  may  prescribe  by  an  adult 
member  of  such  household."  Regulations 


implementing  section  9  require  that  the 
affidavit  (appHcation)  request  only  that 
information  necessary  to  determine 
eligibility,  namely  family  size  and  family 
income.  In  order  to  determine  eligibility 
school  ofHcials  were  directed  to 
compare  the  Income  Eligibility 
Guidelines  issued  by  the  Secretary  to 
the  family  size  and  income  information 
furnished  by  the  parent. 

Previously,  section  9  of  the  Act  also 
provided  that  school  officials  "may  for 
cause  seek  verification  of  the  data  in 
such  application."  The  "for  cause" 
provision  limited  verification  to  those 
situations  where  school  officials  had 
actual  cause  to  believe  the  information 
on  the  application  was  erroneous. 

Changes  Due  to  Public  Law  97-35 

In  an  effort  to  control  Federal 
spending,  curtail  abuse,  and  direct 
Federal  benefits  to  the  most  needy. 
Congress  made  fundamental  changes  in 
the  child  nutrition  programs.  Many  of 
these  changes  affect  the  free  and 
reduced  price  application  process. 
Section  803  of  the  Omnibus  Budget 
Reconcilation  Act  of  1981  (Pub.  L  97-35) 
amended  section  9  of  the  National 
School  Lunch  Act  (Act)  to  implement 
these  changes.  These  changes  require: 

(1)  The  apphcant  to  furnish  the  social 
security  numbers  of  all  adult  household 
members  on  the  free  and  reduced  price 
application; 

(2)  Appropriate  documentation  of 
income  or  documentation  showing  that 
the  household  is  participating  in  the 
Food  Stamp  Program; 

(3)  Only  the  reduced  price  guidelines 
be  included  in  the  letter  to  parents  with 
an  explanation  that  households  with 
income  less  than  or  equal  to  the  reduced 
price  guidelines  are  eligible  for  either 
firee  or  reduced  price  meals; 

(4)  Schools  to  distribute  applications 
to  the  parents  of  children  in  attendance 
at  school; 

(5)  The  elimination  of  hardship 
provisions  and  standard  deductions: 

(6)  The  elimination  of  the  restriction 
that  allowed  verification  by  School  Food 
Authorities  solely  "for  cause"; 

(7)  The  Department  to  conduct  a  pilot 
study  on  income  verification;  and 

(8)  That  the  household's  annual 
income  at  the  time  of  application  be 
considered  in  the  eligibility 
determination. 

Departmental  Response 

In  response  to  the  provisions  of 
section  803,  Pub.  L  97-35,  the 
Department  is  publishing  two  proposed 
rules. 

This  proposal,  Revised  Application 
Procedures,  is  primarily  intended  to 
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address  those  provisions  of  section  803 
affecting  the  application  process  at  the 
beginning  of  the  school  year.  Many  of 
these  provisions  are  nondiscretionary. 
Normally  the  Department  would  publish 
nondiscretionary  provisions  as  a  Bnal 
rule  since  public  comment  is 
unnecessary.  However,  this  rule 
contains  several  ancillary  provisions 
which  are  subject  to  Departmental 
discretion.  For  this  reason,  the 
Department  intends  to  provide  a  30-day 
comment  period.  This  will  enable  the 
Department  to  analyze  the  comments 
and  publish  an  interim  rule  in  sufficient 
time  to  affect  the  1982-83  application 
process. 

The  second  proposal  Verification  of 
Eligibility,  is  designed  to  address  the 
verification-related  provisions  of  section 
803.  A  60-day  public  comment  period 
will  be  provided.  Based  on  an  analysis 
of  public  comment^,  the  Department 
intends  to  set  forth  an  interim  rule  early 
next  school  year  for  implementation 
during  the  school  year. 

Comments  will  be  accepted  for  both 
interim  rules.  One  final  rule 
incorporating  all  provisions  of  section 
803,  Pub.  L  97-35  will  be  developed 
following  an  analysis  of  comments 
received. 

This  Proposed  rule  will  implement  the 
following  changes  to  the  bee  and 
reduced  price  application  process  in 
response  to  section  803  as  follows: 
(Comments  are  solicited  on  those  areas 
where  the  Department  is  able  to  make 
revisions,  as  described  at  the  end  of  the 
preamble.) 

(1)  Requires  additional  information  on 
free  and  reduced  price  applications. 
This  rule  proposes  to  revise  Part  245  to 
expand  the  information  required  on  the 
free  and  reduced  price  application.  As 
required  by  section  803  of  Pub.  L  97-35, 
the  applicant  must  provide  the  social 
security  numbers  of  all  adult  household 
members  in  order  for  the  application  to 
be  considered  for  benefits.  For 
purposing  to  define  "adult"  as  an 
individual  who  is  21  years  of  age  or 
older.  Further,  the  Department  proposes 
to  define  "household"  as  "family" 
(5  245.2(b)). 

To  reduce  program  abuse,  section 
803(b)  also  amended  section  9  of  the  Act 
to  require  the  Secretary  to  prescribe 
adequate  documentation  of  eligibility  for 
benefits.  The  Department  proposes  to 
define  dociunentatlon  as  completion  of 
the  following  information  on  the 
application:  (1)  Total  household  income; 
(2)  names  of  all  household  members;  (3) 
social  security  numbers  of  all  adult 
household  members,  or  an  indication 
that  application  for  one  has  been  made 
or  In  the  case  of  aUens  ineligible  for 
social  security  numbers,  an  indication 


that  none  can  be  acquired;  and  (4) 
signature  of  the  parent  or  legal  guardian. 
This  approach  is  intended  to  maintain 
the  existing  application  process,  thus 
limiting  the  burden  on  the  applicant  as 
well  as  on  the  school  official.  These  are 
Federal  minimums;  State  agencies  and 
local  School  Food  Authorities  may 
require  households  to  provide  additonal 
information  to  establish  eligibility  for 
free  and  reduced  price  benefits.  This 
proposed  rule  would  further  expand  the 
information  required  on  the  application 
by  including  a  question  regarding 
household  participation  in  the  Food 
Stamp  Program.  This  will  assist  in  the 
verification  process  as  explained  in  the 
proposed  rule.  Verification  of  Eligibility. 

These  provisions  will  affect  the  first 
performance  standard  of  the 
Assessment,  Improvement,  and 
Monitoring  System  (AIMS).  That 
standard  requires  that  each  child's 
apphcation  for  free  and  reduced  price 
benefits  is  correctly  approved  or  denied. 
Prior  to  Pub.  L  97-35,  apphcations  were 
deemed  complete  if  the  total  number  of 
family  members,  total  family  income, 
and  the  parent's  or  guardian's  signature 
were  provided.  This  proposal  would 
change  the  requirements  for  a  complete 
application  to  include:  (1)  Social  seciuity 
information;  (2)  total  household  income; 
(3)  names  of  all  household  members; 
and  (4)  the  signature  of  the  parent  or 
legal  guardian. 

Commentors  should  be  aware  that  the 
provision  of  information  required  on  a 
free  and  reduced  price  apphcation 
would  be  considered  a  condition  of 
eligibility,  as  required  by  Pub.  L  97-35. 
As  a  result  State  agencies  must  ensure 
that  all  School  Food  Authorities  obtain 
the  information  prescribed  by  the 
Secretary.  Applications  whidi  do  not 
contain  such  information  will  be 
considered  incomplete  and  therefore 
insufficient  to  substantiate  the  receipt  of 
Federal  funds.  The  State  agency  or 
School  Food  Authority  must  also  deny 
benefits  if  the  information  on  the 
apphcation  estabUshes  ineligibility  or  is 
incomplete,  and  shall  not  claim  special 
assistance  reimbursement  based  on 
such  application.  The  School  Food 
Authority  must  notify  the  household  in 
writing  of  a  denial  of  benefits.  The 
notice  must  advise  the  household  of  the 
denial  and  of  the  right  to  a  fair  hearing. 
The  reasons  for  ineligibility  must  be 
properly  documented  and  must  be 
retained  on  file  at  the  School  Food 
Authority. 

Section  7  of  the  Privacy  Act  of  1974 
requires  any  Federal,  State,  or  local 
government  agency  which  requests  an 
individual  to  disclose  his  or  her  social 
security  number,  to  inform  the 
individual  whether  the  disclosure  is 


mandatory  or  voluntary,  by  what 
authority  the  number  is  solicited,  and 
what  uses  will  be  made  of  it  In  this 
regard,  the  Department's  Office  of 
Inspector  General  intends  to  use  social 
security  numbers  to  verify  income 
information  on  a  sample  of  apphcations. 
In  order  to  comply  with  section  7,  the 
application  for  free  and  reduced  price 
benefits  must  indicate  that  section  9  of 
the  National  School  Lunch  Act  as 
amended,  requires  the  social  security 
numbers  of  all  adult  household  members 
as  a  condition  of  eligibility.  In  addition, 
the  application  must  indicate  that  the 
social  security  number(s)  may  be  used 
to  verify  the  information  on  the 
application  and  that  failure  to  provide 
the  required  social  securify  information 
will  lead  to  the  denial  of  benefits. 

Under  this  proposal  the  letter  or 
notice  to  parents  must  indicate  that  a 
completed  application  is  a  condition  of 
eligibility  for  free  and  reduced  price 
meals.  In  addition,  the  letter  to  parents 
must  indicate  that  all  households  with 
children  receiving  free  and  reduced 
price  benefits  must  notify  the 
appropriate  school  officials  of  changes 
in  household  size  or  increases  in  income 
of  over  $25  per  month. 

(2)  Requires  schools  to  include  in 
their  letter  to  parents  only  the  reduced 
price  Income  Eligibility  Guidelines,  and 
an  explanation  that  households  with 
income  equal  to  or  less  than  the  reduced 
price  guidelines  are  eligible  for  either 
free  or  reduced  price  meals.  Schools 
participating  in  the  Special  Milk 
Program,  where  the  School  Food 
Authorify  exercises  its  option  to  serve 
free  milk,  must  send  home  the  free 
Guidelines.  Public  releases  would 
continue  to  contain  both  Guidelines. 

(3)  Requires  schools  to  distribute 
applications  to  parents  of  children  in 
attendance  at  school.  Existing  program 
regulations  already  require  schools  to 
distribute  applications  to  parents  of 
children  in  attendance  at  school.  At 
School  Food  Authorify  discretion, 
applications  may  be  mailed  or  handed 
out  in  classrooms  and  carried  home  by 
students. 

(4)  Eliminates  the  hardship  provisions 
and  standard  deductions.  From  1973 
until  the  passage  of  Pub.  L  96-499,  the 
Department  allowed  a  family  to  deduct 
from  its  stated  income  the  cost  of  certain 
"hardships"  that  the  family  could  not 
reasonably  anticipate  or  control.  Last 
school  year,  Pub.  L  96-499  established  a 
standard  deduction  to  offset  the  removal 
of  hardship  deductions.  This  school 
year,  section  803  of  Pub.  L  97-35 
permanently  removes  both  hardship 
provisions  and  standard  deductions. 
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(5)  Eliminates  the  "for  cause" 
restriction.  State  agencies  and  School 
Food  Authorities  are  now  authorized 
under  section  9(b)(2)(C)  of  the  Act.  as 
amended,  to  verify  the  information  on 
the  application  at  their  discretion.The 
Department  proposes  that  State 
agencies  or  School  Food  Authorities 
doing  so  must  ensure  that  verification  is 
applied  without  regard  to  race,  sex, 
color,  national  origin,  age  or  handicap. 
In  today's  Federal  Register,  the 
Department  proposes  the  "Verification 
of  Eligibility"  rule  to  implement  several 
verification  related  provisions  of  section 
803.  That  proposal  sets  forth  the 
Department's  requirements  concerning 
the  verification  of  information  on  the 
application,  notification  of  adverse 
action,  and  continuation  of  benefits. 

(6)  Exempts  pilot  projects.  Section  803 
of  Pub.  L  97-35  also  requires  the 
Department  to  conduct  a  pilot  study  on 
verification.  Schools  that  participate  in 
that  study  will  be  instructed  by  the 
Department  on  the  use  of  specific 
application  forms,  documentation,  and 
techniques  for  verification  of  eligibility 
information. 

The  pilot  study  will  utilize  several 
different  application  and  verification 
methods  starting  this  school  year.  The 
available  results  of  the  pilot  study  will 
be  carefully  evaluated  by  the 
Department  and  will  be  used  in  the 
development  of  the  final  rules. 

(7)  Requires  use  of  current  income.  In 
the  past,  schools  could  consider  either 
the  family's  current  rate  of  income  or  the 
family's  income  during  the  past  12 
months  to  determine  eligibility  for  free 
and  reduced  price  meals. 

Section  803  of  Pub.  L  97-35  states  that 
"any  child  who  is  a  member  of  a 
household  whose  income,  at  the  time  the 
application  is  submitted,  is  at  an  annual 
rate  which  does  not  exceed  the 
apphcable  family  size  income  level"  is 
eligible  to  receive  free  or  reduced  price 
meals.  The  Department  proposes  to 
define  "current  income"  as  income  at 
the  time  of  application,  if  representative, 
and  annualized.  Current  income  would 
be  determined  based  on  the  income 
received  during  the  month  prior  to 
application  and  multiplied  by  12.  if  such 
income  is  representative,  or  income 
received  during  the  past  12  months  in 
the  case  of  farmers,  the  self-employed, 
migrant  workers,  or  others  if  the  past  12 
months  are  more  representative. 

Recordkeeping 

In  addition  to  the  above  mentioned 
changes,  the  Department  proposes  to 
require  State  agencies  to  maintain 
records  demonstrating  compliance  with 
all  of  the  requirements  of  this  proposal, 
and  proposes  to  monitor  for  compUance 


during  the  management  evaluation 
process. 

Solicitation  of  Comments 

The  Department  exercised  its 
authority  in  the  following  areas  and 
solicits  comments  thereon:  (1)  The 
definitions  of  "adult",  "household", 
"documentation",  and  "current  income"; 
(2)  Requiring  that  verification  be  apphed 
without  regard  to  race,  sex.  color, 
national  origin,  age  or  handicap;  (3] 
allowing  schools  involved  in  the  pilot 
study  to  deviate  from  routine 
application  and  verification  procedures; 
(4)  Including  on  the  application  a 
question  regarding  food  stamp 
participation  for  purposes  of  simplifying 
the  verification  process  later  in  the 
school  year.  (5]  Requiring  households  to 
report  changes  in  circumstances;  and  (6] 
Requiring  School  Food  Authorities  to 
notify  households  of  the  denial  of 
benefits. 

List  of  Subjects  in  7  CFR  Part  245 

Food  assistance  programs.  Grant 
programs — social  programs,  National 
School  Lunch  Program,  School  Breakfast 
Program.  Special  Milk  Program, 
Reporting  and  recordkeeping 
requirements. 

PART  245— OETERMININQ 
EUGIBIUTY  FOR  FREE  AND 
REDUCED  PRICE  MEALS  AND  FREE 
MILK  IN  SCHOOLS 

Accordingly.  Part  245  is  proposed  to 
be  amended  as  follows: 

(1)  In  S  245.1  paragraph  (a)  is  revised 
to  read  as  follows: 

S  245.1    QaiMral  purpose  and  scop*. 

(a)  This  part  establishes  the 
responsibilities  of  State  agencies.  Food 
and  Nutrition  Service  Regional  Offices 
(where  applicable],  and  School  Food 
Authorities  in  providing  free  and 
reduced  price  meals  and  free  milk  in  the 
National  School  Lunch  Program  (7  CFR 
Part  210],  the  School  Breakfast  Program 
(7  CFR  Part  220],  the  Special  Milk 
Program  for  Children  (7  CFR  Part  215], 
and  commodify  schools.  Section  9  of  the 
National  School  Lunch  Act,  as  amended, 
and  Sections  3  and  4  of  the  Child 
Nutrition  Act  of  1966,  as  amended, 
require  schools  participating  in  any  of 
the  programs  and  commodity  schools  to 
make  available,  as  applicable,  free  and 
reduced  price  lui;ches,  breakfasts,  and, 
at  the  option  of  the  School  Food 
Authority  for  schools  participating  only 
in  the  Special  Milk  Program,  free  milk  to 
eligible  children. 
***** 

(2)  In  S  245.2  definition  (a] 
"Commodity  only  school"  is 
redesignated  as  (a-1).  New  definitions 


(a)  "Adult",  (a-2)  "Current  income",  and 
(d-2]  "Household"  are  added. 

S  245.2    Definitions. 

(a]  "Adult"  means  any  individual  21 
years  of  age  or  older. 

***** 

(a-2]  "Current  income"  means  income, 
as  defined  in  S  245.6(a].  received  during 
the  month  prior  to  application,  if 
representative,  and  multiplied  by  12,  or 
for  farmers,  self-employed  persons, 
migrant  workers,  or  other  income 
received  during  the  past  12  months,  if 
more  representative. 


(d-2]  "Household"  means  "family" 
defined  in  9  245.2(b]. 


as 


(3]  In  9  245.2,  definition  (e]  "Income 
poverty  guidelines"  is  amended  by 
removing  the  word  "poverty"  and 
inserting  in  its  place  the  word 
"eligibihty." 

(4)  In  9  245.3,  paragraph  (a]  the  last 
sentence  is  revised  to  read  as  follows: 

9245.3    EliglbHIty  atandarda  and  criteria. 

(a]  *  *  *  Such  family  size  income 
standards  for  free  and  reduced  price 
meals  and  for  fi-ee  milk  shall  be  in 
accordance  with  Income  Eligibility 
Guidelines  published  by  the  Department 
by  notice  in  the  Federal  Register. 
•        •        •        *        * 

(5]  In  9  245.3,  paragraph  (c]  the  second 
sentence  is  removed. 

(6)  Section  245.3  is  amended  by 
removing  paragraph  (d]  in  its  entirety. 
That  paragraph  contained  instructions 
to  implement  Public  Law  96-499  and  the 
paragraph  is  now  obsolete. 

(7]  In  9  245.5(a](l],  paragraphs  (i],  (ii) 
and  (vi)  are  revised  to  read  as  follows. 
The  period  ending  paragraph  (vii]  is 
removed  and  replaced  with  a  seini- 
colon.  New  paragraphs  (viii)  and  (ix]  are 
added. 

9  245.5    Public  announcamant  of  tha 
•llgilMlty  critarta. 

(a](l]  *  •  •  (i]  The  Income  Eligibility 
Guidelines  for  reduced  price  meals  with 
an  explanation  that  households  with 
incomes  less  tiian  or  equal  to  the 
reduced  price  criteria  would  be  eligible 
for  free  or  reduced  price  meals  (the 
Income  Eligibility  Guidelines  for  free 
meals  shall  no/  be  included  in  letters  or 
notices  to  such  applicants  unless  the 
applicant  is  applying  for  benefits  in  the 
Special  Milk  Program);  (ii]  an 
explanation  that  the  information  on  the 
application  may  be  verified  at  any  time 
during  the  school  year,  •  *  •  (vi)  the 
statement:  "In  the  operation  of  child 
feeding  programs,  no  child  will  be 
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discriminated  against  because  of  race, 
sex,  color,  national  origin,  age,  or 
handicap";  *  *  *  (viii)  an  explanation 
that  recipients  of  free  and  reduced  price 
benefits  must  notify  the  appropriate 
school  officials  of  any  changes  during 
the  school  year  in  family  size  and 
increases  in  level  of  income  which 
exceed  $25  per  month;  and  (ix)  an 
explanation  that  a  completed  and  si^ed 
application  is  a  prerequisite  to  be 
considered  for  free  and  reduced  prica 
benefits. 


(9)  Section  245.6(a]  is  amended  as 
foUows: 

(a)  In  9  245.6(a)  the  introductory 
peiragraph  is  amended  by  adding  the 
word  "current"  between  the  words 
"with  respect  to  the"  and  "annual 
income  of'  in  the  third  sentence  and  by 
revising  the  phrasa  at  the  end  of  the 
introductory  paragraph  as  set  forth 
below. 

(b]  Paragraph  (a]  is  further  amended 
by  revising  paragraph  (a)(1)  and  the  first 
two  sentences  of  paragraph  (a)(2)  as  set 
forth  below,  and  by  removing  the  phrase 
"for  cause"  from  the  third  sentence  of 
paragraph  (a)(2). 

§245.6    AppMcattonfOrfrMandreduMd 


(a)  *  *  *  The  application  shall  reqiure 
applicants  to  provide  the  social  security 
number  of  all  household  members  21 
years  of  age  or  older,  an  indication  that 
application  for  one  has  been  made  or  in 
the  case  of  aliens  ineligible  for  social 
seciuity  numbers,  an  indication  that 
none  can  be  acquired.  The  application 
shall  contain  substantially  the  following 
statements:  (1)  "In  certain  cases  foster 
children  are  eligible  for  free  or  reduced 
price  meals  or  free  milk  regardless  of 
your  family  income.  If  you  have  such 
children  living  with  you  and  wish  to 
apply  for  such  meals  or  milk  for  them, 
please  contact  us."  and  (2)  "Section  9  of 
the  National  School  Lunch  Act  requires 
that  the  social  security  number  of  each 
adult  household  member  be  given  as  a 
condition  of  eligiblity.  The  social 
seauity  numbers  may  be  used  for 
verification  of  the  information  on  the 
application.  Failure  to  provide  social 
security  number  Information  shall  result 
in  a  denial  of  benefits."  In  addition  the 
application  must  enable  the  applicant  to 
indicate  whether  the  household  is 
participating  in  the  Food  Stamp 
Program.*  *  * 
•        •        *        •        • 

(10)  In  S  245.8,  paragraph  (b)  is  revised 
to  read  as  follows  and  new  paragraph 
(b-1)  is  added. 


(b)  Determination  of  eligibility.  When 
a  completed  application  furnished  by  a 
family  indicates  that  the  family  meets 
the  eligibility  criteria  for  free  or  reduced 
price  meals  or  free  milk,  the  children 
from  that  family  shall  be  provided  the 
benefits  to  which  they  are  entiUed. 
School  officifds  may  seek  verification  of 
the  information  on  the  application. 
When  the  information  furnished  by  the 
family  is  not  complete  or  does  not  meet 
the  eligibility  criteria  for  free  or  reduced 
price  benefits,  school  officials  shall 
provide  written  notice  to  each  family 
denied  benefits.  At  a  minimiim,  this 
notice  shall  include:  (1)  Hie  reason  for 
the  denial  of  benefits,  e.g.  income  in 
excess  of  allowable  limits  or  incomplete 
application;  (2)  notification  of  the  right 
to  appeal;  (3)  instructions  on  how  to 
appeal;  and  (4)  a  statement  reminding 
parents  that  they  may  reapply  for  free 
and  reduced  price  benefits  at  any  time 
during  the  school  year.  The  reasons  for 
ineligibility  shall  be  property 
dociunented  and  retained  on  file  at  the 
School  Food  Authority,  as  appropriate. 

(b-1)  Appeals  of  denied  benefits.  A 
family  who  wishes  to  appeal  a  denied 
application  by  the  School  Food 
Authority  shall  do  so  under  the  hearing 
procedures  established  under  S  245.7. 
However,  prior  to  initiating  the  hearing 
procedure,  the  parent  may  request  a 
conference  to  provide  the  opportunity 
for  the  parent  and  school  officials  to 
discuss  the  situation,  present 
information,  and  obtain  an  explanation 
of  the  data  submitted  in  the  application 
or  the  decision  rendered.  The  request  for 
a  conference  shall  not  in  any  way 
prejudice  or  diminish  the  ri^t  to  a  fair 
hearing.  The  School  Food  Authority 
must  promptiy  schedule  a  fair  hearing,  if 
requested. 

(11)  In  S  245.6,  an  new  paragraph  (d)  is 
added  to  read  as  follows: 

9245.6    Appiicalion  for  free  and  reducwl 
price  ntMriaand  frMinWL 

(d)  School  Food  Authorities  which  are 
involved  in  the  Department's  pilot  study 
on  income  verification  may  be  exempted 
from  the  requirements  of  this  section 
and  shall  obtain  verification  and 
documentation  as  directed  by  the 
Department 

(12)  In  9  245.10,  a  new  paragraph  (f)  is 
added  to  read  as  follows: 

9245.10    Action  by  Sdwol  Food 
AulhorttiM. 


tvithout  regard  to  race,  sex.  color, 
national  origin,  age,  or  handicap. 

(13)  In  9  245.11,  a  new  paragraph  (g)  is 
added  to  read  as  follows: 

9245.11    Action  by  Stat*  agandes  and 
FNSnO's 

«        *        *        *        * 

(g)  State  agencies  or  FNSRO's,  as 
applicable,  verifying  the  information  oo 
the  free  and  reduced  price  application 
shall  ensure  that  verification  activities 
are  applied  without  regard  to  race,  sex. 
color,  national  origin,  age.  or  handicap. 

(Sec.  803:  Pub.  L  97-36;  86  StaL  S21-635:  (42 
use  1758)] 

Signed  in  Washington.  D.C  on  May  21. 
1982. 

John  W.  Bode. 

Deputy  Assistant  Secretary  for  Food  and 
Consumer  Services. 

(FR  Doc  n-ioas  PHed  S-M-B:  Mt  ai4 
aaUMO  COOE  S41*-l»4i 


7CFRPart245 

Determining  ENgft)IUty  for  Free  and 
Reduced  Price  Meals  and  Free  IHk  in 
Schools;  Verification  of  EMgMlty 

agency:  Food  and  Nutrition  Service. 
USDA. 


action:  Proposed  rule. 


(f)  School  Food  Authorities  verifying 
the  information  on  the  free  and  reduced 
price  application  shall  ensure  that 
verification  activities  are  applied 


summary:  This  rule  proposes  to  amend 
Part  245  to  implement  several  provisions 
of  secticm  803  of  Pub.  L  97-35.  the 
Omnibus  Budget  Reconciliation  Act  of 
1981.  Under  this  proposal,  minimum 
standards  are  established  for  the 
verification  of  the  information  on 
applications  for  free  or  reduced  price 
meals  or  free  milk  benefits  served  in  the 
National  School  Lunch.  School 
Breakfast  Commodity  School  and 
Special  Milk  Programs.  This  proposal  is 
intended  to  prevent  errors  and  abuse  in 
the  delivery  of  free  and  reduced  price 
benefits. 

DATES:  To  be  assiu^  of  consideration, 
comments  must  be  postmarked  on  or 
before  July  28. 1982.  Since  this  proposal 
is  one  of  two  proposals  regarding  the 
provisions  of  section  803,  commentors 
should  clearly  indicate  that  comments 
reference  the  proposed  rule, 
"Verification  of  EUgibUity." 

ADDWitsea>  Comments  should  be  sent 
to  Stanley  C  Gamett  Branch  Chiet 
Policy  and  Program  Development 
Branch,  School  Programs  Division.  Food 
and  Nutiition  Service,  USDA. 
Alexandria,  Virginia  22302.  All  written 
submissions  will  be  available  for  public 
inspection  in  Room  509,  3101  Park 
Center  Drive,  Alexandria,  Virginia 
22302,  during  regular  business  hours 
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(8:30  a.m.  to  SXX)  p.m.).  Monday  through 

Friday. 

FOR  RmTMBI  INFOmiATION  CONTACT 

Mr.  Gamett  at  the  address  listed  above, 

or  call  (703)  756-3620. 

supplemektahv  infobmation: 

Classification 

This  proposed  action  has  been 
reviewed  under  Executive  Order  12291 
and  has  been  classified  not  major.  We 
do  not  anticipate  that  this  proposal  will 
have  an  impact  on  the  economy  of  more 
than  $100  million.  The  proposed  rule  is 
intended  to  ensure  that  free  and  reduced 
price  benefits  are  directed  to  only  those 
children  from  families  whose  income  fall 
within  the  Income  Eligibility  Guidelines 
set  forth  by  the  Department  by 
household  size.  No  major  increase  in 
cost  or  prices  for  program  participants; 
individual  industries;  Federal,  State  or 
local  government  agencies;  or 
geographic  regions  is  anticipated.  This 
proposal  is  not  expected  to  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises 
in  domestic  or  foreign  markets. 

This  proposal  has  also  been  reviewed 
with' regard  to  the  requirements  of  Pub. 
L  96-354,  the  Regulatory  Flexibility  Act 
Samuel ).  Coroehus,  Administrator  of 
the  Food  and  Nutrition  Service,  has 
certified  that  this  proposed  rule  does  not 
have  a  significant  economic  impact  on 
State  agencies  and  local  School  Food 
Authorities. 

In  accordeince  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L  96-511), 
the  reporting  and  recordkeeping 
requirements  contained  in  this  proposed 
rule  will  be  submitted  to  the  Office  of 
Management  and  Budget  for  approval. 
They  are  not  effective  until  0MB 
approval  has  been  obtained. 

Background 

Prior  to  the  passage  of  Pub.  L  97-35, 
section  9  of  the  National  School  Lunch 
Act  (Act)  provided  that  school  officials 
"may  for  cause  seek  verification  of  the 
data  in  such  application."  The  "for 
cause"  provision  limited  verification  to 
those  situations  where  school  officials 
had  actual  cause  to  believe  the 
information  furnished  on  the  application 
was  erroneous.  For  that  reason, 
verification  of  the  information  on  free 
and  reduced  price  applications  has  been 
an  infrequent  occurrence. 

Section  803  of  Pub.  L  97-35  made 
several  changes  to  the  Act  which 
affected  the  free  and  reduced  price  meal 
or  free  milk  application  process.  While 
most  of  the  changes  affect  the 


information  collected  on  the  application, 
several  changes  concern  the  verification 
of  that  information.  Specifically,  section 
803  authorizes  the  Secretary,  States,  and 
local  School  Food  Authorities  to  seek 
verification  of  the  data  contained  in  the 
application.  Further,  local  School  Food 
Authorities  are  required  to  undertake 
such  verification  procedures  as  may  be 
prescribed  by  the  Secretary,  and  to 
make  appropriate  changes  in  the 
eligibility  determinations  on  the  basis  of 
such  verification. 

In  response  to  the  provisions  of 
section  603  of  Pub.  L  97-35,  the 
Department  is  publishing  two  proposed 
rules. 

This  proposal.  Verification  of 
Eligibility,  is  designed  to  emplement  the 
verification  provisions  of  section  803 
that  do  not  have  an  immediate  impact 
on  the  application  process  at  the 
beginning  of  the  school  year.  This 
proposal  addresses  the  verification  of 
information  on  free  and  reduced  price 
appUcations,  the  notification  to 
households  when  benefits  are  reduced 
or  terminated  and  State  agency 
recordkeeping  requirements.  A  60-day 
public  comment  period  is  provided  to 
ensure  that  the  public  has  sufficient 
opportunity  for  comment.  Based  on  an 
analysis  of  the  comments,  the 
Department  intends  to  publish  an 
interim  rule  early  next  school  year  to 
allow  schools  and  States  to  gain 
operational  experience  with  verification 
procedures.  Comments  will  be  solicited 
on  that  interim  rule  and  will  be 
considered  in  the  development  of  a  final 
rule. 

Another  proposed  rule.  Revised 
Application  Procedures  (published  in 
today's  Federal  Register),  is  designed  to 
implement  those  provisions  of  section 
803  affecting  the  application  process  at 
the  beginning  of  the  school  year.  Many 
of  those  provisions  are 
nondiscretionary.  Normally,  the 
Department  would  publish 
nondiscretionary  provisions  as  a  final 
rule  since  public  coBunent  is 
unnecessary.  Howevevi  the  Revised 
Application  Procedures  rule  contains 
several  ancillary  provisions  which  are 
subject  to  Departmental  discretion.  For 
this  reason,  the  Department  intends  to 
provide  a  30-day  public  conunent  period 
for  that  rule.  That  abbreviated  comment 
period  will  provide  time  for  the 
Department  to  analyze  the  comments 
and  publish  an  interim  rule  in  sufficient 
time  to  affect  the  1962-83  application 
process. 

Based  on  an  analysis  of  comments 
received  for  both  interim  regulatory 
actions,  the  Department  expects  to 
pubUsh  one  final  rule  which  would 
implement  both  the  discretionary  and 


nondiscretionary  provisions.  A  Spring. 
1983  publication  date  is  anticipated. 

Proposed  Verification 

In  developing  this  proposal  the 
Department  has  sought  to  strike  a 
balance  between  two  competing 
concerns.  First,  there  are  abuses  in  the 
current  free  and  reduced  price 
application  system,  as  documented  in 
audits  and  reviews,  which  must  be 
addressed  through  a  viable  income 
verification  system.  Second,  States  and 
local  school  officials  do  not  have 
unlimited  resources  available  to  perform 
verification.  The  Department  believes 
this  draft  rule  will  provide  for  a  viable 
system  without  over  burdening  States 
and  local  officials.  Moreover,  States 
which  find  even  the  minitmim 
requirements  too  onerous  may  request  a 
waiver  so  long  as  they  can  demonstrate 
that  an  alternate  system  can  adiieve  the 
same  results. 

Section  803  of  Pub.  L  97-35  allows  the 
Secretary,  State  agencies,  and  local 
School  Food  Authorities  to  seek 
verification  of  the  information  provided 
on  appUcations  for  free  and  reduced 
price  meals  and  free  milk.  The  Act  also 
requires  local  School  Food  Authorities 
to  comply  with  the  regulations 
prescribed  by  the  Secretary  concerning 
verification  of  information. 

The  Department  believes  that  the 
possibility  of  verification  should  gready 
deter  under-reporting  of  household 
income  of  falsification  of  household 
composition.  Such  verification  should 
also  result  in  increased  reporting  of 
changes  of  household  circimistances 
during  the  school  year.  For  these 
reasons,  the  Department  proposes  to 
require  verification  of  some  free  and 
reduced  price  applications. 

Under  this  proposal,  State  agencies 
are  required  to  ensure  that  for  School 
Year  1982-83,  at  a  minimum,  three  (3) 
percent  or  3,000  (whichever  is  less)  of  all 
applications  on  file  in  each  School  Food 
Authority  by  October  15  are  verified. 
State  agencies  have  the  option  of  using 
State  agency  staff  or  requiring  local 
School  Food  Authorities  to  meet  this 
requirement.  State  agencies  delegating 
the  verification  responsibility  to  local 
School  Food  Authorities  must  ensure 
that  the  School  Food  Authorities  satisfy 
this  minimum  verification  requirement 
by  January  1  of  the  school  year.  State 
agencies  may  request  a  waiver  from 
FNS  hi  regard  to  these  verification 
requirements.  FNS  may  approve  the 
waiver  if  the  Stale  is  able  to 
demonstrate  an  alternative  approach 
that  %vill  achieve  the  same  results.  In 
either  case,  verification  may  occur  prior 
to  the  approval  of  applications; 
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however,  the  pursuit  of  verification  shall 
not  unduly  delay  the  issuance  of 
benefits  to  eligible  children. 

States  which  decide  to  meet  the 
requirements  at  the  State  level  may 
want  to  consider  meeting  the 
requirement  during  an  AIMS  review  or 
audit  or  during  an  A-102  audit  The 
State  may  want  to  consider  using  the 
social  security  number  provided  on  the 
application  form  to  verify  wages  earned 
or  other  beneHts  through  computer 
matching  of  the  income  reported.  Should 
the  State  delegate  the  responsibility  to 
the  School  Food  Authority  level  a 
variety  of  approaches  become  feasible. 
Thtese  approaches  include  the  collection 
of  written  verification  such  as  wage 
stubs,  collateral  contacts,  and  cross- 
program  exchange  of  information.  The 
Department  views  the  verification 
requirement  as  a  minimum  with 
sufficient  flexibihty  to  allow  States  and 
local  School  Food  Authorities  to 
implement  the  requirements  within 
existing  frameworks  without  extensive 
additional  financial  burden. 

The  Department  expects  that  most 
schools  will  opt  to  collect  written 
verification  of  income  directly  from  the 
household.  This  option  is  the  most 
imiversally  applicable,  places  the 
burden  of  responsibility  on  the 
household,  and  creates  an  awareness  in 
the  community  that  verification  of 
eligibility  does  occur.  The  parent  should 
receive  clearly  worded  notification  that 
the  household  has  been  selected  for 
review  and  must  submit  the  requested 
verification  to  maintain  eligibility  for 
free  or  reduced  price  benefits.  The 
notice  to  parents  should  clearly  describe 
the  types  of  verification  acceptable  to 
the  school,  e.g.  wage  stubs,  award 
letters  fit)m  social  sectuity,  benefit 
statements  for  unemployment 
compensation,  couri  orders  specifying 
alimony  or  child  support,  eta  Further, 
the  notice  should  ^ve  the  name  and 
telephone  number  of  the  school  official 
who  can  answer  questions  and  assist 
the  household  in  acquiring  the  necessary 
verification. 

The  initiation  of  collateral  contacts 
can  be  used  in  those  situations  where 
the  household  is  unable  to  acquire 
documentary  verification.  Collateral 
contacts  can  be  made  in  person,  over 
the  phone,  or  by  mail.  The  results  of  the 
contact  should  be  written  on  or  attached 
to  the  application  noting  the  date, 
person  contacted,  results,  and  the  name 
of  the  school  ofiicial  making  the  contact. 

Cross-program  exchange  of 
information  is  another  method  of 
verification  that  may  be  utilized.  State 
agencies  and  School  Food  Authorities 
should  contact  legal  counsel  to  ensure 


that  cross-program  exchanges  do  not 
violate  any  State  or  Federal  laws. 

The  Department  believes  an 
abbreviated  verification  procedure  will 
suffice  for  food  stamp  households. 
These  households  imdergo  extensive 
verification  in  order  to  receive  food 
stamp  benefits.  A  State  agency  or 
School  Food  Authority  may  require  the 
apphcant  to  demonstrate  current 
eligibility  for  food  stamp  benefits  by 
providing  "notice  of  eligibility"  or  other 
evidence  of  benefit^. 

An  abbreviated  verification  procedure 
for  food  stamp  households  should 
minimize  the  administrative  burden  and 
cost  of  verification  efforts  since  most 
fi^e  meal  recipients  are  also  eligible  for 
food  stamp  benefits. 

State  agencies  or  local  School  Food 
Authorities  would  be  required,  under 
this  proposal,  to  apply  the  verification 
efforts  uniformly  without  regard  to  race, 
sex.  color,  national  origin,  age,  or 
handicap.  Since  State  and  local  laws 
differ  widely,  each  State  agency  and 
School  Food  Authority  should  contact 
its  legal  counsel  to  ensure  compliance 
with  applicable  laws. 

Proposed  Notification  Requirements 

The  State  agency  or  School  Food 
Authority  must  terminate  or  reduce 
household  benefits,  if  (a]  the  household 
refuses  to  cooperate  %vith  verification 
efforts,  or  (b)  the  verification  effort 
indicates  the  household  is  ineligible  to 
receive  benefits  or  is  eligible  to  receive 
fewer  benefits.  The  School  Food 
Authority  must  immediately  notify  the 
household  in  writing  of  a  reduction  or 
termination  of  benefits  and  allow  10 
days  before  such  termination  or 
reduction  takes  place.  The  notice  must 
advise  the  househoId/)f  the  change,  the 
reasons  for  the  change,  the  right  to 
appeal  the  action  within  10  day  advance 
notice  period  and  provide  instructions 
on  how  to  appeal.  The  reasons  for 
ineligibility  or  reduction  of  benefits  must 
be  properly  documented  and  retained  on 
file  at  the  School  Food  Authority. 

Proposed  Continuation  of  Benefits 

Households  which  have  been 
approved  for  benefits  and  which  are 
subject  to  a  reduction  or  termination  of 
benefits  later  in  the  same  school  year 
will  continue  to  receive  benefits  subject 
to  the  hearing  official's  decision  if  they 
appeal  the  adverse  action  within  the  10 
day  advance  notice  period.  Households 
which  are  denied  benefits  upon 
application  shall  not  receive  benefits 
pending  an  appeal  of  the  decision. 

Proposed  Recordkeeping 

State  agencies  will  be  required  to 
maintain  records  demonstrating 


compliance  with  these  minimmn 
dociunentation  and  verification 
requirements.  The  Department  will 
monitor  for  compliance  during  the 
management  evaluation  process. 

List  of  Subjects  in  7  CFR  Part  245 

Food  Assistance  Programs,  Grant 
programs — Social  programs.  National 
School  Lunch  Pro-am,  School  Breakfast 
Program,  Special  Milk  Program, 
Reporting  and  recordkeeping 
requirements. 

PART  24S-OETERMINlliG 
EUGIBILTTY  FOR  FREE  AND 
REDUCED  PRICE  MEALS  AND  FREE 
MILK  IN  SCHOOLS 

Accordingly.  Part  245  is  proposed  to 
be  amended  as  follows: 

1.  In  S  245.2,  new  para^^ph  (k)  is 
added  as  follows: 

$245,2    DefMlions. 


(k)  "Verification"  means 
substantiation  of  the  information 
provided  on  the  free  or  reduced  price 
application.  Verification  may  include 
but  is  not  limited  to  the  use  of  wage 
stubs,  award  letters,  letters  from 
employers,  third  party  contacts,  and 
computerized  wage/income  matching. 

2.  New  S  245.6a  is  added  as  follows: 

§  24&.6S    Verttlcalion  reciuliWiMiils. 

(a)  Verification  requirements.  State 
agencies  and  FNSROs.  as  applicable, 
shall  ensure  that  for  School  Year  1962- 
83.  three  (3)  percent  or  3,000  (whichever 
is  less]  of  all  appUcations  on  file  in  each 
School  Food  Authority  by  October  15 
are  verified  over  the  course  of  the  school 
year.  State  agencies  may  request  a 
waiver  bom  FNS  in  regard  to  the 
verification  requirements:  Provided,  that 
an  alternative  approach  to  achieve  the 
same  results  is  submitted  in  writing  to 
and  approved  by  FNSRO.  The  State 
agency  or  FNSRO,  as  applicable,  may 
verify  the  information  on  the  application 
or  it  may  delegate  the  responsibility  to 
all  or  selected  School  Food  Authorities. 
State  agencies  delegating  the 
verification  responsibility  to  local 
School  Food  Authorities  shall  ensure 
that  the  School  Food  Authorities  satisfy 
this  minimum  verification  requirement 
by  January  1  of  the  school  year. 
Verification  for  recipients  of  food  stamp 
benefits  may  be  limited  to  a  review  to 
determine  that  the  period  of  eligibility 
for  food  stamp  benefits  is  current  If  the 
food  stamp  certification  period  is  found 
to  have  expired,  the  household  shall  be 
subject  to  routine  verification  of 
eligibility.  Verification  may  occur  prior 
to  the  approval  of  applications; 
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however,  the  pursiiit  of  verification  shall 
not  unduly  delay  the  issuance  of 
benefits  to  eligible  children.  The 
Department  encourages  State  agencies 
to  verify  during  the  first  part  of  the 
school  year.  School  o^icials  shall,  at  a 
minimum,  undertake  the  verification 
requirements  prescribed  by  the  State 
agency.  If  an  applicant  refuses  to 
cooperate  with  the  efforts  to  verify, 
eligibility  shall  be  terminated  in 
accordance  with  I  245.8a(d). 

(b)  Recordkeeping.  State  agencies  and 
FNSROs,  as  applicable,  shall  maintain 
on  file  for  review,  a  description  of  the 
verification  to  be  accomplished  during 
each  school  year.  The  description  shall 
include:  (1)  A  summary  of  the 
verification  efforts  including  the 
techniques  to  be  used;  (2)  the  locations 
where  verification  will  take  place;  (3) 
the  entity  responsible  for  verification 
(e.g..  State  agency.  School  Food 
Authority);  (4)  the  total  number  of 
apphcations  on  file  in  the  State  by 
October  15  of  bach  school  year,  and  (5) 
the  percentage  or  number  of 
applications  to  be  verified  in  the  State 
for  the  ciurent  school  year. 


(c)  Nondiscrimination.  The 
verification  efforts  shall  be  applied 
without  regard  to  race,  sex,  color, 
national  origin,  age.  or  handicap. 

(d)  Notification.  School  officials  shall 
immediately  notify  families  of  the  denial 
of  benefits  as  specified  in  S  245.6(b). 
Advance  notification  shall  be  provided 
to  families  which  receive  a  reduction  or 
termination  of  benefits  10  calendar  days 
prior  to  the  actual  reduction  or 
termination.  The  notice  sheill  advise  the 
household  of:  (1)  The  change:  (2)  the 
reasons  for  the  change;  (3)  notification 
of  the  right  to  appeal  the  action  within 
the  10  day  advance  notice  period;  and 
(4)  instructions  on  how  to  appeal.  The 
reasons  for  ineligibility  shall  be  properly 
documented  and  retained  on  file  at  the 
School  Food  Authority. 

3.  In  §  245.7,  paragraph  (a)(ix)  is 
amended  to  add  the  words  "and  that  the 
decision  of  the  hearing  official  is 
binding"  after  the  word  "official"  and 
before  the  semi-colon. 

4.  In  §  245.7,  new  paragraph  (b)  is 
added  as  follows: 


9  245.7    Hearing  procedurM  for 
and  Sc^ool  Food  Authorities. 


(b)  Continuation  of  benefits.  When  a 
household  disagrees  with  an  adverse 
action  which  affects  its  benefits  and 
requests  a  fair  hearing;  benefits  shall  be 
continued  as  follows  while  the 
household  awaits  the  hearing: 

(1)  Households  which  have  been 
approved  for  benefits  and  which  are 
subject  to  a  reduction  or  termination  of 
benefits  later  in  the  same  school  year, 
shall  receive  continued  benefits  if  they 
appeal  the  adverse  action  within  the  10 
day  advance  notice  period;  and 

(2)  Household  which  are  denied  upon 
application  shall  not  receive  continued 
benefits. 

(Sec.  803,  Pub.  L  97-35.  95  Stat.  521-535  (42 
U.S.C.  1758)) 

Signed  on  May  21, 1982. 
|ohn  W.  Bode. 

Deputy  Assistant  Secretary  for  Food  and 
Consumer  Services. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  354 

[Docket  No.  80N-0228] 

Drug  Products  for  ttie  Relief  of  Oral 
Discomfort  for  Over-the-Counter 
Human  Use;  Establishment  of  a 
Monograph 

agency:  Food  and  Drug  Administration. 
ACTION:  Advance  notice  of  proposed 

rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
advance  notice  of  proposed  rulemaking 
that  would  establish  conditions  under 
which  over-the-counter  (OTC)  drug 
products  for  the  relief  of  oral  discomfort 
(drugs  which  relieve  oral  discomfort 
when  applied  topically  to  teeth  and 
gimis)  are  generally  recognized  as  safe 
and  effective  and  not  misbranded.  This 
notice  is  based  on  the  recommendations 
of  the  Advisory  Review  panel  on  OTC 
Dentifrice  and  Dental  Care  Drug 
Products  and  is  part  of  the  ongoing 
review  of  OTC  drug  products  conducted 
by  FDA. 

DATES:  Written  comments  by  August  23, 
1982  and  reply  comments  by  September 
22, 1982. 

ADDRESS:  Written  comments  to  the 
Dockets  Management  Branch  (formerly 
the  Hearing  Clerk's  Office)  {HFA-305). 
Food  and  Drug  Administration,  Rm. 
4-62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Gilbertson,  Bureau  of  Drugs 
(HFD-510).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4960. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Part  330  (21  CFR  Part 
330),  FDA  received  on  July  13, 1978  a 
report  on  OTC  drug  products  for  the 
relief  of  oral  discomfort  from  the 
Advisory  Review  Panel  on  OTC 
Dentifrice  and  Dental  Care  Drug 
Products.  This  report  is  one  of  three 
issued  by  this  Panel.  Other  reports  by 
this  Panel  concerned  oral  mucosal  injury 
drug  products  (published  in  the  Federal 
Register  of  November  2, 1979  (44  FR 
63270)]  and  anticaries  drug  products 
(published  in  the  Federal  Register  of 
March  28. 1980  (45  FR  20666)).  FDA 
regulations  (21  CFR  330.10(a)(6))  provide 
that  the  agency  issue  in  the  Federal 
Register  a  proposed  rule  containing  (1) 
the  monograph  recommended  by  the 
Panel,  which  establishes  conditions 
under  which  OTC  drug  products  for  the 


relief  of  oral  discomfort  are  generally 
recognized  as  safe  and  effective  and  not 

misbranded;  (2)  a  statement  of  the 
conditions  excluded  from  the 
monograph  because  the  Panel 
determined  that  they  would  result  in  the 
drugs'  not  being  generally  recognized  as 
safe  and  effective  or  would  result  in 
misbranding;  (3)  a  statement  of  the 
conditions  excluded  from  the 
monograph  because  the  Panel 
determined  that  the  available  data  are 
insufficient  to  classify  these  conditions 
under  either  (1)  or  (2)  above;  and  (4)  the 
conclusions  and  recommendations  of 
the  Panel. 

The  unaltered  conclusions  and 
recommendations  of  the  Panel  are 
issued  to  stimulate  discussion, 
evaluation,  and  comment  on  the  full 
sweep  of  the  Petnel's  deliberations.  The 
report  has  been  prepared  independently 
of  FDA,  and  the  agency  has  not  yet  fully 
evaluated  the  report.  "The  Panel's 
findings  appear  in  this  document  to 
obtain  public  comment  before  the 
agency  reaches  any  decision  on  the 
Panel's  recommendations.  This 
document  represents  the  best  scientific 
judgment  of  the  Panel  members,  but 
does  not  necessarily  refiect  the  agency's 
position  on  any  particular  matter 
contained  in  it. 

After  reviewing  all  comments 
submitted  in  response  to  this  document, 
FDA  will  issue  in  the  Federal  Register  a 
tentative  final  monograph  for  OTC  drug 
products  for  the  relief  of  oral  discomfort 
as  a  notice  of  proposed  rulemaking. 
Under  the  OTC  drug  review  procedures, 
the  agency's  position  and  proposal  are 
first  stated  in  the  tentative  final 
monograph,  which  has  the  status  of  a 
proposed  rule.  Final  agency  action 
occurs  in  the  final  monograph,  which 
has  the  status  of  a  final  rule. 

The  agency's  position  on  OTC  drug 
products  for  the  relief  of  oral  discomfort 
will  be  stated  initially  when  the 
tentative  final  monograph  is  published 
in  the  Federal  Register  as  a  proposed 
regulation.  In  the  preamble  to  the 
tentative  final  monograph,  the  agency 
also  will  announce  its  initial 
determination  whether  the  monograph  is 
a  major  rule  under  Executive  Order 
12291  and  will  consider  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  The 
present  notice  is  referred  to  as  an 
advance  notice  of  proposed  rulemaking 
to  reflect  its  actual  status  and  to  clarify 
that  the  requirements  of  the  Executive 
Order  and  the  Regulatory  FlexibiUfy  Act 
will  be  considered  when  the  tentative 
final  monograph  is  published.  At  that 
time  FDA  also  will  consider  whether  the 
monograph  has  a  significant  impact  on 
the  human  envirorunent  under  21  CFR 


Part  25  (proposed  in  the  Federal  Register 
of  December  11. 1879, 44  FR  71742). 

The  agency  invites  public  comment 
regarding  any  impact  that  this 
rulemaking  would  have  on  OTC  drug 
products  for  the  relief  of  oral  discon^ort. 
Types  of  impact,  may  include,  but  are 
not  limited  to,  the  following:  increased 
costs  due  to  relabeling,  repackaging,  or 
reformulating:  removal  of  unsafe  or 
ineffective  products  from  the  OTC 
maiket;  and  testing,  if  any.  Comments 
regarding  the  impact  of  this  rulemaking 
on  OTC  drug  products  for  the  relief  of 
oral  discomfort  should  be  accompanied 
by  appropriate  documentation. 

In  accordance  writh  S  330.10(a)(2),  the 
Panel  and  FDA  have  held  as 
confidential  all  information  concerning 
OTC  drug  products  for  the  relief  of  oral 
discomfort  submitted  for  consideration 
by  the  Panel.  All  the  submitted 
iiiformation  will  be  put  on  public  display 
in  the  Dockets  Management  Branch, 
Food  and  Dnig  Administration,  after 
June  24, 1982,  except  to  the  extent  that 
the  person  submitting  it  demonstrates 
that  it  falls  within  the  confidentiality 
provisions  of  18  U.S.C.  1905  or  section 
301(j)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (21  U.S.C.  331(j)).  Requests 
for  confidentiality  should  be  submitted 
to  William  E.  Gilbertson,  Bureau  of 
Drugs  (HFD-510)  (address  above). 

FDA  published  in  the  Federal  Register 
of  September  29, 1981  (46  FR  47730)  a 
final  rule  revising  the  OTC  procedural 
regulations  to  conform  to  the  decision  in 
Cutler  V.  Kennedy.  475  F.  Supp.  838 
(D.D.C.  1979).  The  Court  in  Cutler  held 
that  the  OTC  drug  review  regulations  (21 
CFR  330.10)  were  unlawful  to  the  extent 
that  they  authorized  the  marketing  of 
Category  III  durgs  after  a  final 
monograph  had  been  established. 
Accordiiigly,  this  provision  is  now 
deleted  from  the  regulations.  The 
regulations  now  provide  that  any  testing 
necessary  to  resolve  the  safefy  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  III  classification, 
and  submission  to  FDA  of  the  results  of 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process,  before  the  establishment  of  a 
final  monograph. 

Although  it  was  not  required  to  do  so 
under  Cutler,  FDA  will  no  longer  use  the 
terms  "Category  I."  "Category  II,"  and 
"Category  III"  at  the  final  monograph 
stage  in  favor  of  the  terms  "monograph 
conditions"  (old  Category  I)  and 
"nonmonograph  conditions"  (old 
Categories  II  and  III).  This  document 
retains  the  concepts  of  Categories  I,  II, 
and  ni  because  that  was  the  framework 
in  which  the  Panel  conducted  its 
evaluation  of  the  data. 
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The  agency  advises  that  the 
conditions  under  which  the  drug 
products  that  are  subject  to  this 
monograph  would  be  generally 
recognized  as  safe  and  effective  and  not 
misbranded  (monograph  conditions)  will 
be  effective  6  months  after  the  date  of 
publication  of  the  fmal  monograph  in  the 
Federal  Register.  On  or  after  that  date, 
on  OTC  drug  products  that  are  subject 
to  the  monograph  and  that  contain 
nonmonograph  conditions,  i.e., 
conditions  which  would  cause  the  drug 
to  be  not  generally  recognized  as  safe 
and  effective  or  to  be  misbranded,  may 
be  initiaUy  introduced  or  initially 
delivered  for  introduction  into  interstate 
commerce.  Further,  any  OTC  drug 
products  subject  to  this  monograph 
which  are  repackaged  or  relabeled  after 
the  effective  date  of  the  monograph 
must  be  in  compliance  with  the 
monograph  regardless  of  the  date  the 
product  was  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earliest  possible 
date. 

A  proposed  review  of  the  safety, 
effectiveness,  and  labeling  of  all  OTC 
drugs  by  independent  advisory  review 
panels  was  in  the  Federal  Regteter  of 
January  5, 1972  (37  FR  85).  The  final 
regulations  providing  for  this  OTC  drug 
review  under  §  330.10  were  published 
and  made  effective  in  the  Federal 
Register  of  May  11, 1972  (37  FR  9464).  In 
accordance  with  these  regulations,  a 
request  for  data  and  information  on  all 
active  ingredients  used  in  dentifrice  and 
dental  care  drug  products,  except 
mouthwashes  and  oral  antiseptics,  was 
issued  in  the  Federal  Register  of  January 
30, 1973  (38  FR  2781).  (In  making  their 
categorizations  with  respect  to  "active" 
and  "inactive"  ingredients,  the  advisory 
review  panels  relied  on  their  expertise 
and  understanding  of  these  terms.  FDA 
has  deHned  "active  ingredient"  in  its 
current  good  manufacturing  practice 
regulations  (§  210.3(b)(7),  (21  CFR 
210.3(b)(7))),  as  "any  component  that  is 
intended  to  furnish  pharmacological 
activity  or  other  direct  effect  in  the 
diagnosis,  cure,  mitigation,  treatment,  or 
prevention  of  disease,  or  to  affect  the 
structure  or  any  function  of  the  body  of 
man  or  other  animals.  The  term  includes 
those  components  that  may  undergo 
chemical  change  in  the  manufacture  of 
the  drug  product  and  be  present  in  the 
drug  product  in  a  modified  form 
intended  to  furnish  the  speciffed  activity 
or  effect."  An  "inactive  ingredient"  is 
defined  in  §  210.3(b)(6)  as  "any 
component  other  than  an  'active 
ingredient.' ") 


Under  S  33.10(a)  (1)  and  (5),  the 
Commissioner  appointed  the  following 
Panel  to  review  the  data  and 
information  submitted  and  to  prepare  a 
report  on  the  safety,  effectiveness,  and 
labeling  of  those  products: 

Louis  P.  Gangarosa,  D.D.S..  Ph.  D..  Chairman 
loseph  J.  Aleo.  D.D.S.,  Ph.  D.  (appointed 

September  1, 1973) 
Howard  H.  Chamicey,  D.M.D.,  Ph.  D. 

(resigned  April  30. 1976) 
Valerie  Hurst  Ph.  D. 
Joy  B.  Plein.  Ph.  D. 
Deles  E.  Raymond.  D.D.S. 
Roger  H.  Scholle,  D.D.S..  M.S. 
Lawrence  E.  VanKirk,  Jr.,  D.D.S.,.  M.P.H. 

(appointed  June  29, 1976) 
Benjamin  O.  Watkins  D.D.S.  (resigned  August 

1.1973) 

Nonvoting  liaison  members  served  on 
the  Panel  as  follows:  Judy  Jackson.  Esq.. 
nominated  by  the  Consumer  Federation 
of  America,  served  as  the  consumer 
liaison  until  April  1974  followed  by 
Mary  Plaska,  nominated  by  the 
American  Public  Health  Association, 
until  May  1976  followed  by  Sandra 
Zimmerman,  nominated  by  the 
Constuner  Federation  of  America.  Lester 
D.  Apperson,  Ph.  D.,  nominated  by  the 
Cosmetic  Toiletry,  and  Fragrance 
Association,  served  as  an  industry 
liaison.  Joseph  L  Kanig,  Fh.  D., 
nominated  by  the  Proprietary 
Assocation,  also  served  as  an  industry 
liaison  imtil  January  1978. 

The  following  FDA  employee  assisted 
the  Panel:  Clarence  C.  Gilkes,  D.D.S., 
served  as  Executive  Secretary.  Michael 
D.  Kennedy  served  as  Panel 
Administrator  until  January  1978 
followed  by  Thomas  D.  DeCillis,  R.  Ph. 
Melvin  Lessing,  M.S.,  R.  Ph.  served  as 
Drug  Information  Analyst  until  June 
1977.  George  Kemer,  M.S.,  served  as 
Constuner  Safety  Officer.  Cindy 
Barkdull  served  as  special  assistant 
from  July  1977  to  April  1978.  Ehner  M. 
Plein,  Ph.  D.,  and  Gordon  H. 
Schrotenboer,  Ph.  D.,  served  as 
consultants  to  the  Panel. 

The  Panel  was  first  convened  on  April 
24, 1973,  in  an  organizational  meeting. 
Working  meetings  were  held  on  May  24 
and  25,  June  21  and  22,  August  15  and  16, 
October  10  and  11,  November  29  and  30, 
1973;  January  17  and  18,  February  27  and 
28,  April  3  and  4,  May  9  and  10,  Jime  19 
and  20,  July  24  and  25.  September  19  and 
20,  October  16  and  17,  December  4  and 
5, 1974;  January  15  and  16,  February  26 
and  27,  April  2  and  3,  May  7  and  8,  June 
24  and  25,  August  12, 13.  and  14,  October 
9  and  10.  December  3  and  4. 1975: 
January  23  and  24,  February  24  and  25, 
March  31  and  April  1,  May  11  and  12, 
June  30  and  July  1,  July  28  and  29, 
August  25,  and  26,  October  5  and  6, 
December  1  and  2, 1976;  January  12  and 


13,  March  9  and  10,  April  20  and  21,  June 
1  and  2,  July  13  and  14,  August  24  and 
25,  October  19  and  20,  November  30  and 
December  1, 1977.  January  17  and  18. 
March  11  and  12,  April  28.  27,  and  28. 
May  30  and  31,  and  June  1,  and  July  11. 
12.  and  13. 1978. 

The  minutes  of  the  Panel  meetings  are 
on  pubhc  display  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration  (address 
above). 

The  following  individuals  were  given 
on  opportimity  to  appear  before  the 
Panel  to  express  their  views  either  at 
their  own  or  at  the  Panels'  request  on  all 
issues  before  the  Panel: 

John  E  Alman.  M.A. 

Hazen  J.  Baron.  D.D.S.,  Ph.  D. 

L  B.  Bender,  D.D.S. 

Robert  Blank.  Ph.  D. 

Malcolm  Boone.  DJ).S. 

R.  K.  Boutwell.  Ph.  D. 

Herbert  Brilliant  DJ).S. 

Richard  C.  Brogle.  Ph.  D. 

Firm  Brudevold.  DX).S. 

Lewris  P.  Cancro,  Ph.  D. 

A.  Chasens,  D.D.S. 

Neal  W.  Chilton.  D.D.S. 

Stephen  A  .  Cooper  .  DMJi..  Ph.  D. 

D.  Walter  Cohen.  D.DS. 

William  E.  Cooley.  PhD. 

Robert  Ellison.  DX).S.,  MS. 

H.  FogeU,  D.D.& 

Sol  Gershon.  Ph.  0. 

Wilham  Gold.  Ph.  D. 

Hary  Gordon.  Wl  D. 

Hans  Graf,  DD.S. 

F.  Healy,  Ph.  D. 

John  Hefferren,  Ph.  D. 

L  Kenneth  Hiller,  Ph.  D. ' 

George  F.  HoSnagle.  So.  D. 

Herschel  S.  Horowitz,  D.DS.,  M.Pil 

Homer  Jamison.  D  J)S..  Ph.  D. 

Marvin  Kamisky,  Ph.  D. 

Krishan  Kapur.  DALD.,  M.  Sc. 

Kenneth  Kasses,  Ph.  D. 

PhiUip  B.  L.awson 

Edgar  Lazo-Wasem.  Ph.  D. 

Donald  A.  M.  MacKay.  Ph.  D. 

)ohn  H.  Manhold  D.MJ). 

Craig  R.  Means,  D.D.S.,  M.  Sc. 

Murray  Rosenthal.  M.S. 

Albert  L  Russell,  O.D.S.,  M.  Ph. 

Bernard  Schneider,  DD.S. 

James  H.  Stanton 

Willard  J.  Tarbet  D.D.S..  Ph.  D. 

Patrick  Toto,  DD.S. 

L.eonard  Townes,  D.D.S. 

Aaron  Trubman,  D.D.S. 

Paul  Vinton,  D.D.S. 

Carrol  S.  WeiL  MJi. 

Elizabeth  K.  Weisburger,  Ph.  D. 

S.  C.  YankeU.  D.DS. 

K.  Yeh.  Ph.  D. 

A.  Albert  Yurkstas.  D.MD. 

No  person  who  so  requested  was 
denied  an  opportunity  to  appear  before 
the  Panel. 

The  Panel  was  charged  to  review 
submitted  data  and  information  for  OTC 
dentifrice  and  dental  care  drug  products. 
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Because  all  such  agents  are  not  used  for 
the  same  purpose,  it  was  not  possible 
for  the  Panel  to  establish  a  single 
standard  of  requirements  for 
effectiveness  of  each  product.  Therefore, 
in  an  attempt  to  simplify  categorization 
of  ingredients  and  labeling  claims,  the 
Panel  placed  the  dental  care  drug 
products  into  the  following  therapeutic 
classifications:  (1]  Agents  for  oral 
mucosal  injury,  (2)  agents  for  the  relief 
of  oral  discomfort,  (3)  anticaries  agents, 
(4}  dental  plaque  disclosing  agents,  and 
(5)  denture  aids. 

On  May  28, 1976,  the  Medical  Device 
Amendments  of  1976  became  law.  This 
legislation  amends  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  301  et 
seq.]  and  provides  new  authority  to 
assure  the  safety  and  effectiveness  of 
medical  devices.  Several  products 
previously  regulated  as  drugs  that  were 
under  review  by  the  Panel  came  within 
the  deHnition  of  a  medical  device  under 
these  amendments.  The  FDA  reviewed 
the  products  previously  regarded  as 
drugs  and  concluded  that  the  following 
products  as  published  in  the  Federal 
Register  of  December  16, 1977  (42  FR 
63472)  fall  within  the  definition  of  a 
medical  device:  denture  cushions,  dental 
adhesives,  dental  reliners  and  repair 
kits,  denture  cleansers,  and  plaque- 
disclosing  kits.  The  Panel  wishes  to 
point  out  that  during  its  deliberations 
"kits"  were  not  specifically  addressed 
and  that  the  Panel's  terminology  for 
dental  devices  differs  from  that 
pubhshed  in  the  Federal  Regbtar.  The   - 
Panel  used  the  following  terminology  in 
evaluating  these  products:  denture 
adhesives,  denture  reliners,  denture 
repair  products,  denture  cleansers,  and 
dental  plaque-disclosing  agents. 

In  a  notice  published  in  the  Federal 
Register  of  May  2, 1978  (43  FR  18769), 
FDA  announced  that  it  had  transferred 
the  responsibility  for  regulating  OTC 
dental  care  devices  from  the  agency's 
Biu^au  of  Drugs  to  its  Bureau  of  Medical 
Devices  (BMD).  In  addition,  the  notice 
announced  that  the  Advisory  Review 
Panel  on  OTC  Dentifrice  and  Dental 
Care  Drug  Products  had  summarized  its 
findings  and  recommended  that  the 
agency  transfer  that  portion  of  its  report 
concerning  products  now  regulated  as 
medical  devices,  together  with  the  data 
and  information  submitted  in  response 
to  the  January  30, 1973  notice,  to  BMD.  A 
summary  of  the  Panel's  conclusions 
concerning  the  safety,  effectiveness,  and 
labeling  of  those  products  is  included  in 
the  Panel's  minutes  for  the  March  11  and 
12, 1978  meeting. 

The  Panel  presents  its  conclusions 
and  recommendations  for  drug  products 
for  the  relief  of  oral  discomfort  in  this 


document.  The  Panel's  conclusions  and 
recommendations  for  oral  mucosal 
injury  drug  products  were  published  in 
the  Federal  Register  of  November  2, 1979 
(44  FR  63270)  and  the  Panel's 
conclusions  and  recommendations  for 
anticaries  drug  products  were  published 
in  the  Federal  Register  of  March  28, 1980 
(45  FR  20666). 

The  Panel  has  thoroughly  reviewed 
the  literature  and  data  submissions,  has 
listened  to  additional  testimony  from 
interested  persons,  and  has  considered 
all  pertinent  data  and  information 
submitted  through  July  13, 1978.  in 
arriving  at  its  conclusions  and      ' 
recommendations. 

In  accordance  with  the  OTC  drug 
review  regulations  (21  CFR  330.10),  the 
Panel's  findings  with  respect  to  OTC 
drug  products  for  the  relief  of  oral 
discomfort  are  set  out  in  three 
categories: 

Category  I.  Conditions  under  which 
OTC  drug  products  for  the  relief  of  oral 
discoilifort  are  generally  recognized  as 
safe  and  effective  and  are  not 
misbranded. 

Category  II.  Conditions  under  which 
OTC  drug  products  for  the  relief  of  oral 
discomfort  are  not  generally  recognized 
as  safe  and  effective  or  are  misbranded. 

Category  III.  Conditions  for  which  the  , 
available  data  are  insufficient  to  permit 
final  classification  at  this  time. 

The  Panel  reviewed  25  ingredients  for 
relief  of  oral  discomfort.  The  Panel 
placed  one  ingredient  in  Category  I, 
three  ingredients  in  Category  n,  and 
nine  ingredients  in  Category  III  for  use 
as  agents  for  the  relief  of  toothache.  The 
Panel  placed  three  ingredients  in 
Category  1.  two  ingredients  in  Category 
II,  and  three  ingredients  in  Category  III 
for  use  as  oral  mucosal  analgesics.  The 
Panel  placed  one  ingredient  in  Category 
I,  no  ingredients  in  Category  11,  and  one 
ingredient  in  Category  III  for  use  as  oral 
mucosal  protectants.  The  Panel  placed 
no  ingredients  in  Category  I,  one 
ingredient  in  Category  11,  and  five 
ingredients  in  Category  IH  for  use  as 
tooth  desensitizers.  (The  number  of 
ingredient  classifications  does  not  equal 
the  number  of  ingredients  reviewed 
because  some  ingredients  were 
reviewed  for  more  than  one  labeled 
use.)  ^ 

I.  Submission  of  Data  and  Information 

Pursuant  to  the  notice  published  in  the 
Federal  Register  of  January  30, 1973  (38 
FR  2781)  requesting  the  submission  of 
data  and  information  on  OTC  dentifrice 
and  dental  care  drug  products,  the 
following  firms  made  submissions 
relating  to  the  indicated  products  that, 
the  Panel  has  further  determined, 
contain  active  ingredients  or  labeling 


which  may  be  appropriately  classified 
as  drug  products  for  the  relief  of  oral 
discomfort. 

A.  Submissions  by  Firms 

Finns  and  Mwketad  Products 

Abbott  Laboratories.  North  Chica^.  IL  60064. 

Butyn  Metaphen  Dental  Ointment. 
A-Trol  Laboratoriet,  Topeka,  KA  66604, 1.D. 

Denture  Medication. 
Block  Drug  Co..  Jersey  City.  N)  07302.  Jifiy 

Toothache  Drops,  Poloris  Poultices, 

Sensodyne. 
Cominerce  Drug  Co.,  Inc.  Fanningdale.  NY 

11735.  Ora-Jel.  Baby  Ora-JeL  Ora-Jel  D. 
C.  S.  Dent  &  Co..  Cincinnati.  OH  45202,  Dent's 

Tootliache  Drops,  Dent's  Toothache  Gum, 

Dent's  Lotion-jel.  Dent's  Dental  Poultice. 
Denver  Chemical  Manufactiuing  Co.. 

Stamford.  CT  08904,  Dr.  Hand's  Teetiiing 

Gel,  Dr.  Hand's  Taetliing  Lotion,  Pain-A- 

Lay. 
Baton  Laboratories.  Norwich.  NY  13815. 

Chioraseptic  Mouthwash  and  Gargle. 
Eneglotaria  Medicine  Co.,  Inc.,  Santurce,  PR 

00807,  Gotas  Dentil.  Erpen. 
John  Arthur  Geyer  Co..  Bedford,  NH  03102, 

Kank-A. 
IntematlcHial  Phannaceutical  Corp., 

Warrington.  PA  18878,  DeSense  Dental  GeL 

Protect  Dental  Gel. 
K.  I.  iC  Co..  Bethlehem.  PA  18018,  Cheramist 

#3a 
Lorvic  Corp..  Saint  Louis,  MO  43134, 

Desensitizer. 
McKesson  Laboratories,  Fairfield,  CT  06430. 

OraFix  Medicated. 
Pfizer,  Inc..  New  York.  NY  10017,  Thermodent 

Toothpaste. 
Red  Cross  Chemical  Works,  Inc.,  Chicago,  IL 

80647.  Toothache  Outfit. 
Rilox  Co.,  Inc  New  Orleans,  LA  70122, 

Creole  Toothache  Wax. 
Rystan  Co..  Inc..  White  Plains,  NY  10605, 

Chloresium  Toothpaste,  Chloresium  Dental 

Ointment  Chloresium  Solution. 
Sanlor  Laboratories.  Washington.  DC  20008, 

Endoflas.  P.S. 
Vick  Chemical  Co.,  New  York.  NY  10017, 

Benzodent  Analgesic  Denture  Ointment. 
Whitehall  Laboratories,  Inc.,  New  York.  NY 

10017,  Anbesol. 
Zelite  Corp..  New  York.  NY  10017,  Dent- 

Zelite  Toothache  Remedy. 

In  addition,  the  following  firms  made 
related  submissions: 
Abbott  Uboratories,  North  Chicago.  IL  60064. 

Butyn  Metaphen  Dental  Ointment 

(Additional  data). 
Block  Drug  Co..  Jersey  City,  NJ  07302, 

Sensodyne,  Poloris  Dental  Poultice 

(Additional  data). 
Commerce  Drug  Co.,  Inc..  Fanningdale,  NY 

11735,  Baby  Ora-Jel  (Additional  data). 
Eaton  Laboratories,  Norwich.  NY  13815. 

Chioraseptic  Mouthwash  and  Gargle 

(Additional  data). 
International  I%annaceutical  Corp., 

Warrington,  PA  18978,  Protect  Dental  Gel 

(Additional  data). 
Rystan  Co.,  Inc.,  White  Plains,  NY  10605, 

Chloresium  Toothpaste,  Chloresium  Dental 

Ointment  Chloresium  Solution  (Additional 

data). 
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Sanlor  Laboratories,  Washington,  DC  20006. 

Endoflas,  F.S.  (Additional  data). 
Vick  Chemical  Co.,  New  York,  NY  10017, 

Vicks  Potassium  Nitrate  Toothpaste, 

Testing  Method. 
Whitehall  Laboratories,  Inc.,  New  York.  NY 

10017,  Anbesol  (Additional  data). 

B.  Ingredients  Submitted  to  the  Panel 

1.  Labeled  ingredients  contained  in 
marketed  products  submitted  to  the 
Panel,     i 

Alcohol    I 

Beeswax 

Ben2ocaine 

Benzoin  compound  tincture 

Benzyl  alcohol 

Boric  acid 

Butacaine 

Calcium  carbonate 

Camphor 

Capsicum  oleoresin  (capsicum) 

Carbolic  add  (phenol) 

Cellulose  gum 

Chloroform 

Citric  acid 

Clove  oil 

Creosote 

Cresol 

D  &  C  Red  Color  11251 

Distilled  water 

Edetate  disodium  (EDTA) 

Eugenol 

Fluidextract  myrrh 

Formaldehyde 

Glycerin 

Hamamelis  water 

Hops 

Hydroxyqoinoline  sulfate 

Iodine 

Magnesium  aluminum  silicate 

Menthol 

Methylparaben 

Methyl  salicylate 

Nitrogen,  compressed  (propellant) 

Nitromersol  chloride 

Oil  of  cassia 

Oil  of  cloves 

Oxyquinoline 

Paraffin  wax  (paraffine) 

Pellitory  tincture 

Petrolatum 

Phenol 

Pluronlc  F-127™  gel 

Potassium  nitrate 

Potassium  sulfate 

Propylene  glycol  , 

Propylparaben 

Sandarac 

Sassafras  root 

Silica 

Sodium  bicarbonate 

Sodium  borate 

Sodium  chloride 

Sodium  citrate 

Sodium  fluoride 

Sodium  lauryl  sulfate 

Soduim  phenolate 

Sodium  saccharin 

Sodium  sulfate 

Sorbitol 

Stannous  fluoride 

Strontium  chloride 

Thymol 

Thymol  iodide 


Water 

2.  Other  ingredient  reviewed  by  the 
Panel  in  addition  to  the  submitted  data. 
Sodium  monofluorophosphate 
C.  Classification  of  Ingredients 

1.  Active  ingredients. 

Benzocaine 

Benzoin  preparations  (benzoin  tincture  and 

compound  benzoin  tincture) 
Benzyl  alcohol 
Butacaine  sulfate  (butacaine) 
Camphor 

Capsicum  (capsicimi  oleoresin) 
Citric  acid 

Clove  oil  (oil  of  cloves) 
Creosote 
Cresol 
Eugenol 

Formaldehyde  solution  (formaldehyde) 
Menthol 

Methyl  salicylate 

Myrrh,  fluidextract  (fluidextract  myrrh) 
Phenol  (carbolic  acid) 
Phenolate  sodium  (sodium  phenolate) 
Potassium  nitrate 
Sodium  citrate 
Sodium  fluoride 
Sodium  monofluorophosphate 
Stannous  fluoride 
Strontium  chloride 
Thymol 
Thymol  iodide 

2.  Inactive  ingredients. 

Beeswax 

Calcium  carbonate 

Cellulose  gum 

Chloroform 

Cinnamon  oil  (casaia  oil,  oil  of  cassia] 

D  &  C  red  color  11251 

Distilled  water 

Edetate  disodium  (EOTA) 

Glycerin 

Hops 

Magnesium  aluminum  silicate 

Nitrogen,  compressed  (propellant) 

Paraffin  wax  (paraffine) 

Petrolatum 

Poloxamer  407  (Pluronic  F-127™  gel) 

Potassium  sulfate 

Propylene  glycol 

Propylparaben 

Sandarac 

Sassafras  root 

Silica 

Sodium  Bicarbonate 

Sodium  chloride 

Sodium  lauryl  sulfate 

Sodium  saccharin 

Sodium  sulfate 

Sorbitol 

Water 

3.  Ingredients  deferred  to  the 
Advisory  Review  Panel  on  OTC  Oral 
Cavity  Drug  Products. 

Alcohol  (antiseptic) 

Alum  (astringejit) 

Boric  acid  (astringent) 

Camphor  (antimicrobial) 

Iodine  (antiseptic) 

Hamamelis  water  (astringent) 

Hydroxyquinoline  sulfate  (antiseptic) 


Menthol  (antiseptic) 
Methylparaben  (preservative) 
Methyl  salicylate  (antiseptic) 
Nitromersol  chloride  (antiseptic) 
Oxyquinoline  (antiseptic) 
Pellitory  tincture  (astringent) 
Phenol  (antiseptic) 
Propylparaben  (antiseptic) 
Sodium  borate  (antiseptic) 

4.  Ingredients  deferred  to  the 
Advisory  Review  Panel  on  OTC 
Miscellaneous  External  Drug  Products. 

Camphor  (cold  sore  claim) 

Benzoin  preparations  (benzoin  tincture  and 

compound  benzoin  tincture)  (Herpes 

simplex  claims). 

5.  Ingredients  deferred  to  the  Bureau 
of  Medical  Devices. 

Paraffin  wax  (paraffine)  (as  a  denture 
cushion) 

6.  Indications  deferred  to  the 
Advisory  Review  Panel  on  OTC  Oral 
Cavity  Drug  Products. 

All  antiseptic  claims: 
"For  rapid  and  effective  relief  of  minor  sore 

throat." 
"For  fast  temporary  relief  of  minor  throat  and 

mouth  soreness." 
"For  rapid  relief  of  minor  throat  and  moyth 

soreness." 

7.  Indications  deferred  to  the 
Advisory  Review  Panel  on  OTC 
Miscellaneous  External  Drug  Products. 

All  cold  sore  and  fever  blister  (Herpes 
simplex)  claims. 

D.  Referenced  OTC  Volumes 

The  "OTC  Voitimea"  cited  throu^out 
this  document  include  submissions 
made  by  interested  persons  pursuant  to 
the  call-for-data  notice  published  in  the 
Federal  Register  of  April  26, 1973  (38  FR 
10306).  All  of  the  information  included  in 
these  volumes,  except  for  those 
deletions  which  are  made  in  accordance 
vnth  the  confidentiality  provisions  set 
forth  in  §  330.10(a)(2).  will  be  put  on 
public  display  after  June  24, 1982,  in  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration,  Rm. 
4-62  5600  Fishers  Lane.  Rockville,  KfD 
20857. 

II.  General  Statements  and 
Recommendations 

A.  Definitions 

Hie  following  definitions  have  been 
adopted  by  the  Panel.  These  definitions 
reflect  the  Panel's  intended  meaning  of 
terms  as  specifically  used  in  this 
document  in  reference  to  drug  products 
for  the  relief  of  oral  discomfort.  Some  of 
these  definitions  also  apply  to  the  other 
drug  categories  reviewed  by  the  Panel. 
Some  degree  of  variation  with  other 
definitions  of  the  same  terms  may  exist 
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1.  Agent  for  the  relief  of  oral 
discomfort.  An  agent  which,  when 
applied  topically,  has  direct  or  indirect 
capability  to  relieve  oral  discomfort. 
This  category  of  drugs  includes  oral 
mucosal  analgesics,  tooth  desensitizers, 
oral  mucosal  protectants,  and  agents  for 
the  relief  of  toothache. 

2.  Agent  for  the  relief  of  toothache.  An 
ingredient  used  for  the  temporary  relief 
of  pain  arising  as  a  result  of  an  open 
tooth  cavity. 

3.  Anesthetic.  A  drug  which  causes 
reversible  loss  of  feeling  or  sensation. 
Anesthetics  are  of  two  types.  A 
"general"  anesthetic  is  given  by 
inhalation  or  by  intravenous  injection, 
and  the  agent  causes  loss  of 
consciousness  as  well  as  loss  of 
sensation.  A  "local"  anesthetic  is 
applied  to  the  nerve  tissue,  in  which  it 
blocks  sensory  receptors  and  passage  of 
nerve  impulses.  In  a  professional 
practice,  the  dentist  administers  local 
anesthetics  by  (1)  injection  into  the  area 
adjacent  to  the  nerve(8)  to  be  blocked, 
or  (2]  application  of  the  agent  (a 
"topical"  or  "surface  anesthetic]  to  the 
oral  mucosa.  The  term  "oral  mucosal 
analgesic"  is  used  synonymously  with 
"topical"  or  "surface  anesthetic"  or 
"topical  analgesic." 

4.  Analgesic  (topical).  An  ingredient 
used  in  drug  products  for  stu^ace 
application  to  provide  temporary  relief 
of  discomfort  by  an  anesthetic  or 
analgesic  effect. 

5.  Anodyne.  "Anodyne"  is 
synonymous  with  "topical  analgesic." 
(See  part  U.  paragraph  A.4.  above — 
Analgesic  (topical).] 

6.  Antiseptic.  A  preparation  which 
contains  chemicals  intended  to  kill  or 
temporarily  prevent  multiplication  of 
harmful  germs  which  may  be  present  on 
the  skin  or  oral  mucous  membranes. 

7.  Bioavailability.  The  degree  to 
which  the  drug  is  absorbed  from  a 
dosage  form  into  the  body  or  to  its  site 
of  action. 

8.  Buffering  agent.  An  agent  or  system 
which  has  the  ability  to  resist  a  change 
in  pH  (hydrogen  ion  concentration), 
particularly  in  aqueous  solution,  upon 
the  addition  of  an  acid,  alkali,  or  upon 
dilution  with  a  solvent. 

9.  Carcinogenic.  Producing  cancer. 
Carcinogenic  agents  may  be  broadly 
categorized  as  (a)  chemical,  (b)  physical, 
(c)  viral,  or  (d)  hormonal.  Not  all  species 
are  susceptible  to  every  known 
carcinogen;  it  is  common  to  find  that  a 
carcinogen  which,  is  active  in  one 
species  will  be  inactive  in  another. 

10.  Cementum.  The  bonelike  material 
covering  the  root  of  the  tooth. 
Cementum  contains  about  45  to  SO 
percent  organic  and  the  balance, 
inorganic  matter.  It  contains  a  great 


number  of  Bbers  which  attach  the  tooth 
to  the  bone. 

11.  Counterirritant  An  irritating  drug 
that  is  applied  locally  to  the  skin  or  oral 
mucosa  for  relief  of  pain  originating 
from  a  structure  other  than  the  site  of 
application.  For  example,  an  irritant 
drug  might  be  applied  in  a  dental 
poultice  to  the  oral  mucosa  surrounding 
a  tooth  with  a  painful  pulpitis. 

12.  Demulcent.  A  protective  agent 
which  is  employed  primarily  to  alleviate 
irritation,  particularly  of  mucous 
membranes  or  abraded  tissues.  It  is  also 
often  applied  to  the  skin. 

13.  Dental  calculus.  Mineralized 
dental  plaque  accumulates  on  the  tooth 
surface  principally  at  the  gingival 
margin.  One  of  the  major  fates  of  plaque 
is  mineralization.  Plaque  serves  as  a 
matrix  for  calculus  formation.  The 
surface  of  calculus  is  usually  covered 
with  a  nonmineralized  layer  of  plaque. 
The  main  irritating  feature  of  calculus  is 
its  surface  plaque  rather  than  its 
calcified  surface  or  interior. 

14.  Dental  care  agent.  Any  drug  or 
dosage  form  used  to  treat  or  prevent 
disease  of  the  teeth  or  soft  tissue  in  the 
oral  cavity. 

15.  Dental  (dentin)  hypersensitivity.  A 
term  which  implies  that  the  teeth  are 
much  more  reactive  than  normal  to 
sensory  stimuli  such  as  heat,  cold,  sour, 
sweet,  or  touch.  Hypersensitivity  can 
occur  when  dentin  is  exposed  to  the  oral 
environment  as  a  result  of  gingival 
recession,  abrasion,  erosion,  or  a  defect 
in  the  enamel  or  cementum. 

16.  Dental  poultice.  A  topical  dosage 
form  which  is  confined  wiUiin  a  porous 
sac  and  is  applied  to  the  oral  mucous 
membrane  in  order  to  supply  medication 
in  the  presence  of  heat  and  moisture. 

17.  Dental  rinse.  A  term  used  to 
designate  a  liquid  dosage  form  for 
rinsing  between  and  around  the  teeth. 

18.  Dentifrice.  In  this  docvmient  a 
dentifrice  is  a  substance  used  with  a 
toothbrush  to  clean  the  accessible 
surfaces  of  the  teeth.  Dentifrices  are 
ordinarily  composed  of  water,  detergent, 
humectant,  binder,  flavoring  agents,  and 
a  finely  powdered  abrasive  as  the 
principal  ingredient.  In  this  document  a 
dentifrice  is  considered  to  be  an 
abrasive-containing  dosage  form  for 
delivering  therapeutic  agents  to  the 
teeth. 

19.  Dentin.  Dentin  is  the  calcified 
tissue  forming  the  bulk  of  a  tooth.  It  is 
composed  of  approximately  70  percent 
inorganic  material,  18  percent  organic 
material,  and  12  percent  water.  Dentin  is 
covered  by  the  enamel  of  the  tooth 
crown  and  the  cementum  of  the  root.  It 
encloses  the  soft  pulpal  tissues  of  the 
tooth.  Dentin  has  a  tubular  structure, 
and  processes  from  cells  in  the  puip 


(odontoblasts)  penetrate  the  dentinal 
tubules.  There  are  three  types  of 
dentin — primary  dentin,  secondary 
dentin,  and  tertiary  dentin. 

a.  Dentin,  primary.  The  primary 
dentin  is  the  well-structured  dentin  that 
is  deposited  during  the  original 
formation  of  a  tooth.  Dentin  deposited 
later  in  life  differs  in  structure  and  can 
be  distinguished  from  primary  dentin 
microscopically  by  a  demarcation  line 
that  stains  darkly. 

b.  Dentin,  secondary  (reparative, 
irritation,  adventitious,  or  tertiary 
dentin).  Dentin  formed  after  the  original 
primary  dentin  of  the  tooth  has  been 
deposited  is  termed  "secondary  dentin." 
It  forms  on  the  inner,  or  pulpal,  surface 
of  the  primary  dentin  as  a  physiologic 
process  or  as  a  pathologic  response  to 
thermal,  mechanical,  or  chemical 
irritants.  The  secondary  dentin  is  not  as 
well-structured  as  primary  dentin  and 
can  be  distinguished  microscopically  by 
its  irregular  morphologic  pattern. 

c.  Dentin,  tertiary.  Although  all  dentin 
that  is  not  primary  dentin  has 
traditionally  been  considered  to  be 
secondary  dentin,  some  dental  scientists 
now  distinguish  between  secondary  and 
tertiary  dentin.  The  term  "tertiary 
dentin"  is  used  to  designate  dentin 
forming  as  the  result  of  more  severe 
injuries  or  insults  to  a  tooth,  such  as 
dental  caries,  marked  abrasion,  or 
extensive  erosion.  The  tertiary  dentin  is 
of  very  poor  tubular  structure  and  is 
limited  to  the  area  of  irritation;  In  this 
context,  secondary  dentin  differs  from 
tertiary  dentin  in  that  secondary  dentin 
forms  as  the  result  of  mild  biologic 
effects  and  is  of  a  more  generalized 
deposition. 

In  this  document,  evaluation  of  the 
active  ingredients  is  not  related  to  any 
specific  type  of  dentin. 

20.  Dentin  desensitizer.  A  drug  which 
acts  on  the  dentin  to  block  perception  of 
those  stimuli  which  are  usually  not 
perceived  by  normal  subjects  but  which 
are  perceived  by  patients  with  dental 
hypersensitivity. 

21.  Dentinal  tubule.  Microscopic 
channels  in  the  dentin  which  contain  (a) 
the  odontoblastic  process  (projection  of 
the  dentin-producing  cells  which  line  the 
pulp  chamber  and  produce  dentin),  (b) 
tissue  fluid  bathing  the  process,  and  (c) 
varying  degrees  of  mineral.  It  is 
controversial  whether  these  tubules 
contain  nerves,  but  there  is  general 
agreement  that  the  tubules  contain  the 
means  for  transmitting  pain  perception. 

22.  Dosage.  A  schedule  that  includes 
the  amount  of  drug  that  is  ingested  or 
applied  at  one  time  (the  dose]  and  the 
time  intervals  at  which  the  dose  is  given; 
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the  schedule  may  include  the  duration  of 
therapy. 

23.  Dosage  form.  The  pharmaceutical 
preparation,  e.g.,  solution,  suspension, 
paste,  tablet,  ointment,  in  which  the 
drug  is  administered. 

24.  Dose.  The  quantity  of  a  drug  that  is 
ingested  or  applied  at  one  time. 

25.  Dose-response.  The  relationship 
between  the  dose  of  a  drug  and  the 
magnitude  of  the  effect  produced  by  that 
dose. 

26.  Double-blind  study.  A  testing 
procedure  in  which  neither  the 
investigator  nor  the  subject  (patient) 
knows  whether  an  experimental  drug  or 
its  control  has  been  administered. 

27.  Enamel.  The  compact  and  hard 
substance  that  covers  the  crown  of  the 
tooth  and  provides  protection  for  the 
dentin.  The  inorganic  content  of  mature 
enamel  amounts  to  96  to  97  percent,  by 
weight,  the  remainder  consisting  of 
organic  matter  and  water. 

28.  Fluoride.  The  term  "fluoride"  is 
used  to  denote  the  inorganic  forms  in 
which  fluorine  has  combined  with  other 
elements.  The  term  "fluoride  ion" 
denotes  the  negatively  charged  atom  of 
the  chemical  element  fluorine.  The 
deposition  of  fluoride  in  dental  enamel 
has  been  shown  to  increase  resistance 
to  enaniel  solubility  and,  therefore, 

'  dental  decay. 

29.  Gingivitis.  Inflammation  occurring 
in  the  marginal  or  papillary  gingiva  as  a 
response  to.  bacterial  plaque. 

30.  Hypersensitivity.  Literally  means, 
"more  sensitive  than  normal."  In  general 
health  care,  the  term  is  almost 
synonymous  with  allergy  and  implies 
that  the  person  has  been  exposed  to  a 
drug,  develops  antibodies  to  it,  and  then 
reacts  adversely  to  the  drug  upon 
subsequent  exposure,  whereas  the 
normal  subject  does  not.  (See  part  II. 
paragraph  A.15  above— Dental  (dentin) 
hypersensitivity.) 

31.  Immediate  dentures.  A  denture  is  a 
dental  prosthesis  made  to  replace  lost 
natural  teeth  in  a  dental  arch.  A  partial 
denture  replaces  a  few  teeth;  a  full 
denture  replaces  all  the  lost  teeth  in  an 
arch  (upper  or  lower).  An  immediate 
denture  is  one  that  is  fabricated  prior  to 
the  extraction  of  a  few  natural  teeth  and 
placed  in  the  mouth  immediately 
following  the  extraction  of  the  natural 
teeth  as  part  of  the  surgical  procedure. 

32.  Minor  gum  disorders  (injury). 
Inflammation  related  to  mechanical 
irritation  or  minor  injury  of  the  gingival 
tissues.  The  Panel  does  not  consider 
gingivitis  caused  by  dental  plaque  to  be 
a  minor  gum  disorder  amenable  to  self- 
diagnosis  or  treatment  by  OTC 
preparations. 

33.  Mouthwash  (oral  rinse).  A  solution 
often  containing  breath-sweetening, 


astringent,  demulcent  detergent,  or 
germicidal  agents  which  is  used  for 
freshening  and  cleansing  the  mouth,  or 
for  gargling.  In  some  instances,  such  a 
vehicle  may  be  used  to  deliver  an  active 
drug  to  the  oral  mucosa  or  teeth.  The 
Panel  prefers  the  term»"oral  rinse"  and 
"dental  rinse"  according  to  their 
respective  areas  of  use  (for  the  oral 
mucosa  or  the  teeth)  rather  than 
"mouthwash." 

34.  Necrosis.  Refers  to  circumscribed 
localized  areas  of  cell  or  tissue  death 
caused  by  almost  any  type  of  severe 
injury. 

35.  Obtundent  "Obtundent"  is  used 
synonymously  with  "topical  analgesic." 
(See  Part  n.  paragraph  A.4  above — 
Analgesic  (topical).) 

36.  Oral  mucosal  analgesic.  An 
ingredient  used  in  dental  care  drug 
products  for  topical  application  in  the 
oral  cavity  to  provide  temporary  relief  of 
oral  discomfort  by  an  anesthetic  or 
analgesic  effect 

37.  Oral  mucosal  injury  agent  An 
agent  which  relieves  oral  soft  tissue 
injury,  e.g.,  by  cleansing  or  promoting 
the  healing  or  oral  wounds  (minor  oral 
irritations). 

38.  Oral  mucosal  protectant  An  agent 
which  is  a  pharmacologically  inert 
substance  which  forms  an  adherent 
continuous,  flexible,  or  semirigid  coating 
when  applied  to  the  oral  mucous 
membranes.  The  coating  protects  the 
irritated  area  from  further  irritation  due 
to  the  activity  of  oral  structures. 

39.  Pharmacotherapeutic.  The  Panel 
has  classified  ingredients  into  various 
pharmacotherapeutic  groups  according 
to  the  expected  therapeutic  effect  at  the 
intended  site  of  action. 

40.  Placebo.  An  inactive  substance  or 
preparation  used  in  controlled  studies  to 
determine  the  effectiveness  of  an  agent 
presumed  to  be  active.  Generally,  a 
placebo  preparation  will  be  identical  to 
the  test  preparation  except  that  the 
active  or  test  ingredient  will  not  be 
present. 

41.  Professional  labeling.  Drug  usage 
directions  for  the  use  of  a  product 
intended  for,  and  distributed  only  to, 
health  care  professionals. 

42.  Prophylactic.  The  term 
"prophylactic"  indicates  the  prevention 
of  disease.  In  this  document 
"prophylactic"  is  synonymous  with 
"preventative." 

43.  Sloughing.  A  slough  is  a  mass  of 
dead  tissue  in,  or  cast  out  bom,  living 
tissue.  Sloughing  is  the  formation  or 
separation  of  dead  from  living  tissue. 

44.  Systemic  effect  An  effect  related 
to  the  entire  body  as  contrasted  to  a 
local  effect  which  is  an  effect  on  one 
specific  structure.  In  general,  drugs 
which  are  absorbedinto  the  blood 


stream  can  be  assumed  to  exert 
systemic  effects,  although  the  desired 
and  the  observable  sites  of  action  may 
be  fairly  specific  structures  or  organs. 

45.  Teratogenicity.  The  capacity  of  a 
drug  to  exert  a  harmful  effect  on  a 
developing  fetus.  Agents  which  are 
suspected  or  known  teratogens  should 
not  be  taken  during  actual  or  suspected 
pregnancy. 

46.  Tooth  desensitizer.  'Tooth 
desensitizer"  is  synomymous  with 
"dentin  desensitizer."  (See  part  IL 
paragraph  A.20.  above-^)entm 
desensitizer.) 

47.  Topical  analgesic  (topical 
anesthetic).  In  this  report  "topical 
anesthetic"  is  used  synonymously  with 
"topical  analgesic."  See  part  D. 
paragraph  A.4.  above — Analgesic 
(topical). 

B.  General  Comments 

The  Panel  recognizes  that  there  is  a 
consumer  population  which  has  an 
occasional  need  for  OTC  preparations  to 
treat  minor  trauma  or  irritation  which 
casuses  inflammation  of  a  transient 
nature  to  the  gums  or  teeth.  The  Panel 
has  classified  such  preparations  as  drug 
products  for  the  relief  of  oral  discomfort. 
The  drugs  within  this  classification  have 
been  subclassified  into  the  following 
pharmacotherapeutic  groups:  (1)  Agents 
for  the  relief  of  toothache,  (2)  oral 
mucosal  analgesics,  (3)  oral  mucosal 
protectants,  and  (4)  tooth  desensitizers. 
In  addition,  the  Panel  will  discuss  dental 
poultices  as  a  dosage  form. 

1.  Agents  for  the  relief  of  toothache. 
Agents  for  the  relief  of  toothache 
provide  temporary  relief  of  pain  arising 
as  a  result  of  an  open  tooth  cavity.  A 
counterirritant  may  also  be  an  agent  for 
the  relief  of  toothache.  All  agents  for  the 
relief  of  toothache  except 
counterirritants  are  applied  into  an  open 
tooth  cavity.  Counterirritants  are 
applied  in  a  dental  poultice  to  the 
gingiva  surrounding  a  tooth  with  a 
painful  pulpitis.  Agents  for  the  relief  of 
toothache  have  been  on  the  market  for  a 
long  period  of  time;  they  probably  had 
their  origin  in  empiric  medicine. 

The  dental  profession  has  voiced 
considerable  concern  about  the  safety 
and  effectivenes  of  agents  for  the  relief 
of  toothache  (Ref.  1).  The  Panel 
reviewed  complaints  about  various 
dental  products  bom  a  variety  of 
sources.  In  brief,  many  dentists  and 
dental  organizations  expressed  concern 
that  agents  for  the  relief  of  toothache 
can  have  harmful  effects  and  that  their 
effectiveness  is  doubtful  (Refs.  1  and  2). 

After  studying  consultants'  reviews 
and  comments,  and  after  reviewing  the 
subiQissions  and  other  pertinent 
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literature,  the  Panel  came  to  the 
conclusion  that  because  there  may  be  a 
significant  target  population  who  could 
obtain  temporary  relief  from  some 
toothache  medications,  it  would  be 
helpful  to  have  such  medications,  it 
would  be  helpful  to  have  such 
medication  available  to  the  consimier. 

2.  Oral  mucosal  analgesics.  Oral 
mucosal  analgesics  are  surface  or 
topical  application  to  provide  temporary 
relief  of  oral  discomfort.  Some  injectable 
local  anesthetics  have  surface 
anesthetic  properties  when  applied  in 
ointment,  gel,  or  other  topical  dosage 
form.  The  most  commonly  used  surface 
anesthetics  for  OTC  dental  use  are 
benzocaine  and  butacaine.  Benzocaine 
(ethylaminobenzoate)  is  very  commonly 
used  as  a  surface  anesthetic;  slow 
absorption  makes  it  safe  for  use  on 
woimds  and  mucous  membranes  (Ref. 
3).  Various  aromatic  principles  and 
alcohols  also  have  modest  to  intense 
surface  anesthetic  effects.  Tainter  (Ref. 
4)  foimd  that  phenol,  benzyl  alcohol, 
menthol,  and  chlorobutanol  have  topical 
anesthetic  activity. 

3.  Oral  mucosal  protectants.  Oral 
mucosal  protectants  are  insoluble, 
pharmacologically  inert  substances  that 
form  adherent  continuous,  flexible,  or 
semirigid  coats  when  applied  to  the  oral 
mucous  membranes  (Ref.  5).  These 
coatings  help  to  protect  the  irritated 
areas  of  the  mouth  from  further  irritation 
from  chewing,  swallo%ying,  and  other 
mouth  activity.  When  applied  locally  to 
the  oral  mucous  membranes,  they  can 
provide  temporary  relief  of  discomfort  of 
minor  thermal  or  chemical  bums, 
irritations,  or  ulcerations  resulting  from 
mechanical  trauma  and  aphthous 
ulcerations  (canker  sores). 

4.  Tooth  desensitizers.  Tooth 
desensitizers  are  agents  used  to  treat 
"hypersensitive"  (ultrasensitive]  dentin. 
This  condition  can  develop  when  dentin 
is  exposed  to  the  environment  of  the 
oral  cavity.  The  dentin,  which  contains 
the  sensory  apparatus  of  the  tooth,  is 
normally  covered  by  either  enamel 
(crown)  or  cementum  (root).  When  the 
latter  calciBed  structures  are  absent  as  a 
result  of  erosion,  abrasion,  removal  by 
the  dentist,  a  defect  in  the  tooth,  or  some 
other  cause,  the  resultant  exposed 
dentin  can  become  ultrasensitive  to 
various  stimuli.  Temperature  change, 
mechanical  stimuli,  and  certain 
chemicals  may  then  induce  a  painful 
response.  The  dentist  may  make  the 
diagnosis  of  hypersensitive  dentin  if  all 
carious  lesions  have  received 
professional  treatment,  if  there  are  no 
restorations  causing  the  ultransensitive 
response,  and  if  there  are  no  symptoms 
suggestive  of  pulpal  pathology.  Even 


though  the  consumer  cannot  make  this 
diagnosis  without  professional  advice,  it 
is  still  considered  useful  by  the  Panel  to 
have  tooth  desensitizers  available  OTC 
for  temporary  use  imtil  a  dentist  can  be 
seen  or  after  a  dentist  has  made  a 
diagnosis  of  denftil  hypersensitivity  and 
recommends  the  use  of  a  tooth 
desensitizer.  It  is  estimated  that  there  is 
a  significant  target  population  with 
hypersensitive  dentin  which  would  use 
an  OTC  dentifrice  for  desensitization 
(Ref.  6).  Therefore,  the  Panel 
recommends  that  these  products  be 
made  available  to  the  public  with  a 
warning  that  imless  recommended  by  a 
dentist  the  products  are  to  be  used  for 
not  more  than  2  weeks.  The  labeling 
should  include  appropriate  statements 
on  the  dangers  of  neglecting  dental  care. 
(See  part  n.  paragraph  C.4.  below — 
Warnings). 

5.  Dental  poultices.  Dental  pwultices 
are  topical  dosage  forms  containing 
medication  enclosed  within  a  porous 
sack.  When  applied  to  the  oral  mucous 
membrane  in  the  presence  of  moisture, 
the  dental  poultice  releases  the  active 
ingredient. 

Dental  poultices  are  in  many  respects 
similar  to  externally  applied  cataplasms 
or  poultices,  one  of  the  oldest  classes  of 
pharmaceutical  preparations.  These 
products  are  denned  as  being  usually 
soft  mushy,  or  semiliquid  preparations 
to  be  applied  to  the  skin  for  the  purpose 
of  either  stimulating  a  body  surface  or 
alleviating  an  inflamed  area  by 
supplying  medicaments  in  the  presence 
"of  moisture  (Ref.  7).  Poultices  are 
reported  to  be  apphed  for  the  purpose  of 
drawing  infectious  materials  ht>m 
diseased  tissues  as  a  result  of  the 
absorptive  qualities  of  the  ingredients 
used  pief.  8). 

The  Panel  believes  that  there  is  a 
possibility  of  a  dental  poultice  becoming 
accidentally  lodged  in  the  throat  or  in 
the  respiratory  tract  if  the  user  falls 
asleep  with  the  poultice  in  place.  The 
Panel  recommends,  therefore,  that  the 
label  of  the  products  carry  the  warning, 
'To  avoid  danger  of  choking  do  not 
leave  a  poultice  in  the  mouth  during 
periods  of  sleep." 
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C.  Labeling  for  OTC  Drug  Products  for 
the  Relief  of  Oral  Discomfort 

The  Panel  reviewed  and  concurs  with 
the  FDA's  OTC  drug  labeling  regulations 
(21  CFR  201.61  (a),  (b),  and  (c)  and  21 
CFR  330.10(a)(4)(v)).  Having  reviewed 
all  of  the  submitted  labels  of  OTC  drug 
products  for  the  relief  of  oral  discomfort, 
the  Panel  recommends  that  labeling 
include  the  following: 

1.  Ingredients.  Dentifrice  and  dental 
care  agents  should  contain  only  active 
ingredients  plus  such  inactive 
ingredients  as  may  i>e  necessary  for 
formulation.  The  label  should  state  the 
name  and  quantity  of  each  active 
ingredient  in  appropriate  units  to  be 
specified  later  in  each  section  of  this 
document  The  Panel  encourages  the  use 
of  metric  units  when  possible. 

The  labeling  must  indicate  the 
principal  intended  action  of  the  active 
ingredient  as  well  as  the  indication  for 
use  of  the  product.  The  Panel  considers 
that  the  labeling  for  any  product  that 
contains  an  active  ingredient  for  which 
no  claim  is  made  is  misleading. 

For  various  reasons,  individuals  may 
wish  to  avoid  using  certain  inactive 
ingredients  found  in  drug  products.  Such 
reasons  include  allergic  reactions, 
previous  idiosyncratic  responses,  safety 
concerns  (whether  valid  or  not),  or 
personal  preference.  It  is  impossible  to 
make  a  free  choice  in  this  regard  unless 
all  the  components  of  drug  products  are 
listed  on  the  labels.  Therefore,  this  Panel 
strongly  recommends  that  all  inactive 
ingredients  be  listed  on  the  label  in 
descending  order  of  quantity.  However, 
the  product  should  not  imply  or  claim 
that  its  inactive  ingredients  have  a 
therapeutic  benefit 

The  Panel  recognizes  that  although 
full  disclosure  of  flavoring  and  coloring 
ingredients  is  desirable,  this  may  be 
impractical  and  confusing  because  of 
the  large  number  of  ingredients  which 
may  be  involved.  Thus,  flavoring  and 
coloring  ingredients  may  be  listed  in 
accordance  with  present  regulations  for 
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labeling  such  ingredients  in  cosmetic 
products  (21  CFR  701.3). 

2.  Indications.  The  indications  for  use 
of  an  oral  mucosal  protectant,  tooth 
desensitizer,  oral  mucosal  analgesic,  or 
agent  for  the  relief  of  toothache  should 
be  simply  and  clearly  stated  and  should 
provide  the  user  with  a  reasonable  ^ 
expectation  of  results  to  be  anticipated 
from  use  of  the  product. 

Statements  of  indications  for  use 
should  be  specific  and  conHned  to  the 
conditions  for  which  the  product  is 
recommended.  No  reference  should  be 
made,  or  implied,  regarding  the 
alleviation  or  relief  of  symptoms 
uiu^lated  to  the  condition  accepted  as 
an  indication  for  use  of  the  product. 
Thus,  a  prominent  and  conspicuous 
statement  must  be  made  of  general 
pharmacotherapeutic  action.  For 
example,  drug  products  for  the  relief  of 
oral  discomfort  should  be  labeled  to 
indicate  their  usage,  Le.,  "agent  for  the 
relief  of  toothache,"  "oral  mucosal 
protectant,"  "oral  mucosal  analgesic" 
etc. 

The  Panel  concludes  that  drug 
products  which  have  antiplaque,  plaque 
control,  or  gingivitis  claims  are  not 
currently  appropriate  for  the  OTC 
market  because  there  is  no  general 
recognition  of  any  such  drug  products  as 
safe  and  effective  for  these  indications 
at  this  time.  Accordingly,  the  Panel 
recommends  that  such  drug  products 
and  claims  should  be  evaluated  by  FDA 
through  the  new  drug  application  (NDA) 
procedure. 

3.  Directions  for  use.  The  directions 
for  use  should  be  clear,  direct,  and 
provide  the  user  with  sufficient 
information  to  permit  safe  and  effective 
use  of  the  product. 

The  label  should  include  a  clear 
statement  of  the  usually  effective 
minimum  and,  where  applicable, 
maximum  dose  (or  concentration  if  more 
appropriate)  per  time  interval.  If  dosage 
varies  with  the  consumer's  age,  the 
directions  should  be  broken  down  by 
age  groups.  In  appropriate  instances,  the 
usua4  directions  may  be  followed  by  a 
statement  recommending  the 
supervision  of  a  dentist  or  physician  in 
the  use  of  the  product.  The  Panel  will 
recommend  specific  directions  for  use 
under  each  drug  statement  in  later 
sections  of  this  docimient. 

4.  Warnings.  Labeling  of  dental  care 
products  should  include  warnings 
against  unsafe  use,  side  effects,  and 
adverse  reactions.  The  Panel  considers 
the  following  warnings  necessary  for  the 
safe  use  of  OTC  drug  products  for  the 
relief  of  oral  discomfort. 

a.  For  all  OTC  drug  products  for  the 
relief  of  oral  discomfort  (1)  "If  irritation 
persists,  inflammation  develops,  or  if 


fever  and  infection  develop,  discontinue 
use  and  see  your  dentist  or  physician 
promptly." 

(2)  "Do  not  swallow." 

(3)  "Do  not  exceed  recommended 
dosage." 

b.  For  all  drug  products  for  the  relief 
of  oral  discomfort  except  for  products 
containing  tooth  desensitizer  active 
ingredients. 

"Not  to  be  used  for  a  period  exceeding 
7  days." 

c.  For  all  drug  products  for  the  relief 
of  oral  discomfort  except  for  products 
containing  butacaine  sulfate. 

"Children  under  12  years  of  age 
should  be  supervised  in  the  use  of  this 
product." 

d.  For  all  drug  products  for  the  relief 
of  oral  discomfort  containing  butacaine 
sulfate.  (1)  "Do  not  use  in  children  imder 
12  years  of  age  unless  recommended  by 
a  dentist  or  physician." 

(2)  "Do  not  use  more  than  one  unit  at 
a  time." 

(3)  "Do  not  repeat  except  after  3 
hours." 

(4)  "Do  not  exceed  three  doses  daily.'' 

e.  For  all  drug  products  for  the  relief 
of  oral  discomfort  containing  cresol. 

"Do  not  use  in  children  imder  6  years 
of  age  unless  recommended  by  a  dentist 
or  physician." 

f.  For  all  drug  products  for  the  relief  of 
oral  discomfort  containing  eugenol. 

"Do  not  use  if  you  are  allergic  to 
eugenol." 

g.  For  all  drug  products  for  the  relief 
of  oral  discomfort  containing  "caine" 
derivatives. 

"Do  not  use  this  product  if  you  have  a 
history  of  allergy  to  local  anesthetics 
such  as  procaine,  butacaine,  benzocaine, 
or  other  'caine'  anesthetics." 

h.  For  OTC  drug  products  containing 
oral  mucosal  analgesic  active 
ingredients — (1)  For  oral  mucosal 
analgesics  (topical  anesthetics)  for 
teething  pain. 

"Fever  and  nasal  congestion  are  not 
symptoms  of  teething,  and  may  indicate 
the  presence  of  infection.  If  these 
symptoms  persist,  consult  your      / 
physician." 

(2)  For  oral  mucosal  analgesics 
(topical  anesthetics]  in  denture 
adhesive  products. 

"See  your  dentist  as  soon  as 
possible." 

i.  For  OTC  drug  products  containing 
agents  for  the  relief  of  toothache — (1) 
For  all  agents  for  the  relief  of  toothache. 

(a)  "A  dentist  must  be  seen  as  soon  as 
possible  whether  or  not  the  pain  is 
relieved." 

(b)  'Toothaches  and  open  cavities 
indicate  serious  problems  which  need 
prompt  attention  by  a  dentist" 


(2)  For  agents  for  the  relief  of 
toothache  intended  for  use  in  an  open 
tooth  cavity. 

"Use  only  in  teeth  with  persistent, 
throbbing  pain." 

(3)  For  agents  for  the  relief  of 
toothache  in  a  dental  poultice  dosage 
form,  (a)  "Do  not  instill  in  tooth  cavity." 

(b)  "Do  not  apply  to  irritated  oral  soft 
tissue.  Use  only  on  healthy  tissue." 

j.  For  OTC  drug  products  containing 
tooth  desensitizer  active  ingredients.  (1) 
"Do  not  continue  use  beyond  2  weeks 
except  under  supervision  of  a  dentist" 

(2)  "Sensitive  teeth  may  indicate  a 
serious  problem  which  needs  prompt 
care  by  a  dentist" 

(3)  "See  your  dentist  as  soon  as 
possible  whether  or  not  relief  is 
obtained." 

5.  Packaging.  The  Panel  recommends 
packaging  restrictions  for  several  OTC 
drug  products  for  the  relief  of  oral 
discomfort.  Limitation  of  package  size  is 
recommended  for  the  following  products 
in  view  of  safety  considerations 
discussed  elsewhere  in  this  document 

a.  Products  containing  benzoin 
preparations  (benzoin  tincture  and 
compound  benzoin  tincture)  should  be 
packaged  in  well-closed  containers  of  30 
mL  or  less  and  should  have  child- 
resistant  caps. 

b.  Products  containing  benzyl  alcohol 
should  contain  no  more  than  0.6  mL  (30 
mL  of  a  2-percent  solution  or  60  mL  of  a 
1-percent  solution)  of  benzyl  alcohol  in  a 
container  capable  of  maintaining 
stability  of  the  product. 

c.  Products  containing  butacaine 
sulfate  should  be  packaged  in  single-use 
units  to  contain  no  more  than  30  mg  of 
butacaine  sulfate  each  with  no  more 
than  six  units  per  package. 

d.  Products  containing  capsicimi  for 
use  as  a  counterirritant  should  be 
packaged  to  contain  no  more  than  eight 
applications. 

e.  Fluoride-containing  dentifrices 
should  not  contain  more  than  280  mg 
total  fluorine. 

D.  Principles  Applicable  to 
Combination  Products. 

1.  General  combination  policy.  The 
Panel  believes  that  the  interests  of  the 
consumer  are  best  served  by  exposing  a 
user  of  OTC  drugs  to  the  fewest 
ingredients  and  the  lowest  dosage  that 
will  provide  a  satisfactory  level  of 
effectiveness.  Single-component  OTC 
drugs  are  preferable  because  they  afford 
a  lower  risk  of  undesirable  side  effects 
and  permit  more  precise  treatment  of 
individual  symptoms.  The  Panel 
recognizes  that  there  may  be  a  reason 
for  combining  active  ingredients  in 
certain  OTC  drugs;  however,  such 
combinations  must  be  based  on  a  sound 
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and  logical  scientific  rationale.  The 
Pknel  applied  the  OTC  drug  review 
regulation  (21  CFR  330.10(a)(4)(iv))  in 
developing  a  combination  poUcy  for 
dentifrice  and  dental  care  drug  products. 

The  Panel  recommends  that  a  product 
may  contain  no  more  than  two  Category 
I  dentifrice  and  dental  care  agent  active 
ingredients  that  meet  the  regulatory 
requirements  as  well  as  the  criteria 
adopted  by  the  Panel,  together  with 
suitable  inactive  ingredients,  provided 
that  (a)  the  active  ingredients  are  safe 
and  effective  and  do  not  antagonize  the 
therapeutic  usefulness  of  each  other,  (b) 
the  inactive  ingredients  are  safe  and  do 
not  interact  with  or  otherwise  inhibit  the 
effectiveness  of  the  active  ingredients, 
(c)  there  is  a  significant  target 
population  that  has  a  single  symptom  or 
concurrent  symptoms  and  can  thus 
benefit  bom  use  of  the  combination,  (d) 
use  of  the  combination  does  not 
decrease  the  safety  due  to  adverse 
effects  over  use  of  the  single  ingredient, 
and  (e}  the  combination  contains 
adequate  directions  for  use  and  is 
labeled  with  adequate  warnings  against 
unsafe  use. 

The  Panel  found  that  some  OTC 
dentifrice  and  dental  care  drug  products 
contain  combinations  of  active 
ingredients  both  from  the  same  and  from 
different  pharmacotherapeutic  groups. 
The  Panel  is  not  convinced  that 
combinations  containing  two  or  more 
relief  of  oral  discomfort  agents  from  the 
same  pharmacotherapeutic  group  with 
the  same  mechanism  of  action  would  be 
more  effective  than  the  single  ingredient 
alone.  Further,  combining  full 
therapeutic  concentrations  of  two  or 
more  ingredients  for  the  relief  of  oral 
discomfort  from  the  same 
pharmacotherapeutic  group  with  the 
same  mechanism  of  action  may  incur 
unwarranted  additional  risk. 

The  alternative  to  combining  two 
ingredients  from  the  same 
pharmacotherapeutic  class  with  the 
same  mechinism  of  action  at  each 
ingredient's  effective  dose  is  to  combine 
subtherapeutic  doses  of  the  ingredients 
on  the  theory  that  such  a  combination 
will  reduce  the  risk  of  side  effects  or 
adverse  reactions.  The  Panel  prefers  full 
concentrations  of  single  ingredients 
because  it  is  not  aware  of  any  data  to 
support  the  use  of  two  ingredients  with 
the  same  mechanism  of  action  in 
subtherapeutic  doses.  Combinations 
containing  ingredients  of  the  same 
pharmacotherapeutic  group  with  the 
same  mechanism  of  action  at  less  then 
the  minimum  effective  concentration  for 
any  one  of  the  ingredients  are,  therefore, 
classified  in  Category  II. 

The  Panel  recognizes  that  relief  of  oral 
discomfort  drug  products  have  also  been 


combined  with  active  ingredients  from 
other  pharmacotherapeutic  groups.  The 
Panel  has  reviewed  and  classified 
combinations  of  active  ingredients  for 
the  relief  of  oral  discomfort  with  active 
ingredients  for  the  treatment  of  oral 
mucosal  injury,  as  discussed  below. 

The  Panel  is  aware  that  active 
ingredients  for  the  relief  of  oral 
discomfort  have  also  been  combined 
with  oral  antiseptic  active  ingredients, 
which  have  been  reviewed  by  the 
Advisory  Review  Panel  on  OTC  Oral 
Cavity  Drug  Products,  and  with  denture 
adhesives,  which  are  being  reviewed  by 
the  Bureau  of  Medical  Devices.  These 
combination  products  were  reviewed 
and  classified  by  this  Panel  as  to  their 
rationale  for  concurrent  therapy. 

The  same  general  principles  apply 
when  an  active  ingredient  from  a 
different  pharmacotherapeutic  group 
reviewed  by  another  OTC  drug  advisory 
panel  is  combined  with  an  active 
ingredient  of  a  pharmacotherapeutic 
group  reviewed  by  this  Panel.  The 
rationale  for  such  combinations  should 
be  evaluated  by  FDA  according  to  the 
combination  policy  set  forth  in  the 
reports  of  boUi  panels. 

2.  Limitation  of  ingredients  in 
combination  products.  The  Ptmel 
recommends  that  not  more  than  two 
dentifrice  and  dental  care  agent  active 
ingredients  be  included  in  any 
combination  product  because  the 
addition  or  more  ingredients  would 
increase  the  risk  to  the  consumer 
without  increasing  the  benefit. 

3.  Labeling  of  active  ingredients. 
Labeling  for  the  combination  product 
must  conform  to  the  recommended 
labeling  for  each  active  ingredient,  and 
must  specify  any  additional  information 
such  as  drug  interactions  or  adverse 
reactions  that  occur  with  the 
combination  products,  but  not  with  the 
individual  ingredients  used  alone.  The 
labeling  for  a  Category  I  combination 
product  should  stress  that  the  product 
should  be  used  only  when  all  symptons 
are  present.  The  product's  labeling 
should  not  induce  the  consumer  to  take 
a  combination  drug  when  a  single  entity 
is  appropriate  and  effective.  The 
consumer  should  be  adequately 
informed,  through  the  labeling,  of  the 
total  therapeutic  capabilities  of  the 
product. 

4.  Criteria  for  Category  I  combination 
products.  T%e  Panel  recommends  the 
following  general  criteria  for  Category  I 
combination  drug  products  for  the  relief 
of  oral  discomfort. 

The  Panel  recommend  that  each 
claimed  active  ingredient  in  a 
combination  product  must  make  a 
statistically  significant  contribution  to 


the  claimed  effect  or  effects  of  the 
product. 

Two  Category  I  active  ingredients 
from  different  pharmacotherapeutic 
groups  may  be  combined  to  treat 
different  symptons  concurrently  if  each 
Category  I  active  ingredient  is  present 
within  its  established  dosage  range;  the 
combination  is  rational;  there  is  a 
significant  target  population  that  suffers 
from  the  concurrent  symptons:  and  the 
combination  is  as  safe  and  as  effective 
as  each  individual  active  ingredient 
used  alone. 

5.  Category  I  combination  drug 
products  for  the  relief  of  oral 
discomfort.  The  Panel  recommends  that 
the  following  combinations  be  classified 
as  Category  I  for  the  relief  of  oral 
discomfort. 

a.  Combination  of  two  agents  for  the 
relief  of  oral  discomfort  (an  oral 
mucosal  protectant  and  an  oral  mucosal 
analgesic).  One  Category  I  oral  mucosal 
protectant  may  be  combined  with  one 
Cagetory  I  oral  mucosal  analgesic.  An 
oral  mucosal  protectant  protects  the 
affected  area  from  a  pain  stimulus,  and 
an  oral  mucosal  analgesic  provides 
relief  in  pain.  These  two  agents 
complement  each  other  when  used  in 
the  same  dosage  form,  and  both  are 
intended  to  remain  on  the  wound. 

b.  Combinations  of  an  agent  for  the 
relief  of  oral  discomfort  with  an  oral 
antiseptic  (Reviewed  by  the  Advisory 
Review  Panel  on  OTC  Oral  Cavity  Drug 
Products.) 

(1)  Oral  mucosal  protectant  and  an 
oral  antiseptic.  The  Panel  finds  that  this 
combination  is  rational  and  will  provide 
the  patient  with  additional  protection 
against  further  irritation  and  infection. 
"The  oral  mucosal  protectant  will  provide 
a  coating  over  the  wound  and  hold  the 
antiseptic  agent  in  place  where  it  can 
act  most  effectively. 

(2)  Oral  mucosal  analgesic  and  an 
oral  antiseptic.  The  Panel  finds  that  this 
combination  is  rational.  Pain  may 
frequently  accompany  minor  oral 
wounds,  and  treating  the  discomfort  and 
preventing  possible  infection 
concurrently  is  a  convenient  and 
reasonable  approach  to  therapy. 

[3]  Oral  mucosal  protectant,  oral 
mucosal  analgesic,  and  an  oral 
antiseptic.  The  Panel  finds  that  this 
combination  is  rational.  An  oral  mucosal 
analgesic  provides  relief  of  pain,  the  oral 
mucosal  protectant  provides  a  coating 
over  the  wound,  and  the  antiseptic  agent 
is  held  in  place  where  it  can  act  most 
effectively. 

c.  Combination  of  an  agent  for  the 
relief  of  oral  discomfort  and  a  denture 
adhesive.  (Under  review  by  the  Bureau 
of  Medical  Devices.) 
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Oral  mucosal  analgesic  and  a  denture 
adhesive.  The  Panel  finds  that  this 
combination  is  rational.  Immediate 
dentures,  particularly,  may  be 
uncomfortable  or  painful  in  some 
instances.  Combining  an  oral  mucosal 
analgesic  with  a  dentiu%  adhesive  may 
enable  the  denture  wearer  to  beneflt 
from  the  analgesic  action,  while  the 
adhesive  helps  to  secure  the  dentures, 
and  both  actions  increase  the  comfort  of 
the  user. 

6.  Criteria  for  Category  II  combination 
products. 

The  Panel  recommends  the  following 
criteria  for  Category  II  combination  drug 
products  for  the  relief  of  oral  discomfort. 

a.  A  combination  is  Category  II  if  a 
Category  D  active  ingredient  or 
Category  II  labeling  is  present  in  the 
combination  product. 

b.  A  combination  product  containing 
Category  I  or  Category  QI  active 
ingredients  from  the  same 
pharmacotherapeutic  group  with  the 
same  mechanism  of  action  is  classified 
as  Category  II. 

c.  A  combination  product  containing 
active  ingredients  from  different 
pharmacotherapeutic  groups  is 
classified  as  Category  II  if  it  includes 
any  ingredient  in  less  than  the  miniTnnm 
effective  concentration  established  by 
the  Panel. 

d.  If  a  combination  contains  an  active 
ingredient  or  other  condition  that  has 
not  been  reviewed  by  this  or  any  other 
OTC  drug  advisory  review  panel,  such 
ingredient  or  condition  is  Category  II 
and  the  resulting  combination  then 
becomes  Category  II. 

e.  A  combination  product  is  classified 
as  Category  II  if  it  includes  more  than 
two  dentifrice  and  dental  care  agent 
active  ingredients. 

f.  A  combination  product  is  classified 
as  Category  II  if  it  contains  active 
ingredients  from  more  than  one 
pharmacotherapeutic  group  and  there  is 
not  a  significant  target  population  that 
has  a  concurrent  need  for  a  drug  from 
each  of  these  groups. 

g.  A  combination  of  two  Category  I 
active  ingredients  from  different 
pharmacotherapeutic  groups  is  Category 
II  if  the  ingredients  cannot  be  combined 
because  of  chemical  or  physical 
formulation  problems  that  would  result 
in  decreasing  the  safety  or  effectiveness 
of  the  individual  ingredients. 

7.  Category  II  combination  drug 
products  for  the  relief  of  oral 
discomfort.  The  Panel  recommends  that 
the  following  combinations  be  classified 
as  Category  II  for  the  relief  of  oral 
discomfort. 

a.  Combinations  of  two  agents  for  the 
relief  of  oral  discomfort — (1)  Oral 
mucosal  protectant  and  an  agent  for  the 


relief  of  toothache.  The  Panel  finds  no 
rationale  for  such  a  combination.  These 
two  agents  are  intended  to  be  applied  at 
different  sites  in  the  oral  cavity  and  to 
treat  symptoms  resulting  from  different 
etiologies.  Further,  if  administered  in  a 
combination  product  the  oral  wound 
protectant  might  obstruct  the  tooth 
cavity  and  prevent  the  escape  of  gases 
and  fluids.  The  Panel  considers  such  an 
obstruction  to  be  detrimental  and 
dangerous  to  the  health  of  the  consumer. 

(2)  Oral  mucosal  protectant  and  a 
counterirritant  The  Panel  finds  no 
rationale  for  such  a  combination;  such 
ingredients  are,  in  fact,  therapeuticaUy 
antagonistia  By  definition,  a 
counterirritant  is  irritating,  and  such  an 
agent  should  not  be  applied  to  injured 
tissue  either  alone  or  in  combination 
with  a  wound  protectant. 

(3)  Oral  mucosal  protectant  and  a 
tooth  desensitizer.  The  Panel  finds  no 
rationale  for  such  a  combination.  These 
pharmacotherapeutic  agents  are 
intended  to  be  applied  at  different  sites 
and  to  treat  symptoms  resulting  irom 
different  etiologies. 

(4)  An  agent  for  the  relief  of  toothache 
intended  to  be  used  in  an  open  tooth 
cavity  and  a  counterirritant  The  Panel 
finds  no  rationale  for  such  a 
combination.  By  definition,  a 
counterirritant  is  irritating,  and  should 
never  be  placed  in  the  tooth  cavity.  Such 
irritating  agents  therefore  should  not  be 
used  in  combination  with  an  agent 
intended  to  be  used  in  an  open  tooth 
cavity  to  provide  toothache  relief. 

(5)  An  agent  for  the  relief  of  toothache 
and  a  tooth  desensitizer.  The  Panel  finds 
no  rationale  for  such  a  combination. 
These  pharmacotherapeutic  agents  are 
intended  for  application  to  different 
sites  and  to  treat  symptoms  resulting 
from  different  etiologies. 

(6)  Oral  mucosal  analgesic  and  an 
oral  mucosal  analgesic,  both  from  the 
same  group  with  the  same  mechanism  of 
action.  The  Panel  concludes  that  any 
combination  of  two  oral  mucosal 
analgesics  from  the  same  group  with  the 
same  mechanism  of  action,  at  full  or  less 
than  full  therapeutic  concentrations,  is 
Category  II.  This  includes  the 
combination  of  two  "caine"  or  the 
combination  of  two  aromatic  analgesics. 
The  weight  of  scientific  evidence  is 
against  such  combinations  (Ref.  1]. 

(7)  Oral  mucosal  analgesic  and  a 
tooth  desensitizer.  The  Panel  finds  no 
rationale  for  such  a  combination.  These 
pharmacotherapeutic  agents  are 
intended  to  be  apphed  at  different  sites, 
and  are  for  the  relief  of  different  types  of 
painful  symptoms  with  different 
etiologies. 

(8)  A  counterirritant  and  a 
counterirritant.  Hie  Panel  finds  no 


rationale  for  such  a  combination  and 
prefers  a  single-ingredient  product 

(9)  A  counterirritant  and  a  tooth 
desensitizer.  The  Panel  finds  no 
rationale  for  such  a  combination.  These 
pharmacotherapeutic  agents  are 
intended  to  be  applied  at  different  sites. 
Irritating  chemicals  should  not  be 
applied  to  exposed  dentin. 

b.  Combinations  of  an  agent  for  the 
relief  of  oral  discomfort  with  anoral 
mucosa]  injury  agent — (1)  Oral  mucosal 
protectant  and  an  oral  wound  cleanser. 
The  Panel  finds  no  rationale  for  such  a 
combination.  An  oral  mucosal 
protectant  forms  a  protective  film  over 
the  area  to  which  it  is  applied.  The  use 
of  an  oral  wound  cleanser  in  the  same 
dosage  form  with  an  oral  mucosal 
protectant  would  restdt  in  the  cleanser 
removing  the  protectant  from  the 
affected  area,  thus  making  the 
protectant  ineffective. 

(2)  An  agent  for  the  relief  (rf  toothache 
and  an  oral  wound  cleanser.  The  Panel 
finds  no  rationale  for  such  a 
combination.  If  an  agent  for  the  relief  of 
toothache  is  administered  in  the  same 
dosage  form  with  an  oral  wound 
cleanser,  the  agent  for  the  relief  of 
toothache  will  be  removed  from  its  site 
of  action  when  the  oral  wound  cleanser 
is  expectorated  and,  thus,  before  it  has 
had  an  opportunity  to  exert  its  intended 
pharmacotherapeutic  effect  Hiese  two 
pharmacotherapeutic  agents  are 
intended  to  be  used  at  different  sites  in 
the  oral  cavity. 

(3)  Oral  mucosal  analgesic  and  an 
oral  wound  cleanser.  The  Panel  finds  no 
rationale  for  such  a  combination,  ff  an 
oral  mucosal  analgesic  is  administered 
in  the  same  dosage  form  with  tm  oral 
wound  cleanser,  the  oral  mucosal 
analgesic  will  be  removed  from  its  site 
of  action  when  the  oral  wound  cleanser 
is  expectorated.  Hiese  two 
pharmacotherapeutic  agents  are 
intended  to  be  used  sequentially  and  not 
at  the  same  time. 

(4)  Counterirritant  and  an  oral  wound 
cleanser.  The  Panel  finds  no  rationale 
for  such  a  combination.  By  definition,  a 
counterirritant  is  irritating,  and  such  an 
agent  should  not  be  used  when 
cleansing  a  wound. 

(5)  Tooth  desensitizer  and  an  oral 
woimd  cleanser.  The  Panel  finds  no 
rationale  for  such  a  combination. 

(6)  An  agent  for  the  relief  of  toothache 
and  an  oral  wound-healing  agent  An 
oral  wound-healing  agent  is  intended  for 
use  on  mucosal  tissue,  not  on  tooth  pulp. 
An  agent  for  the  relief  of  toothache  is 
intended  for  use  on  irreversibly 
damaged  pulp  and  should  only  be  used 
when  there  is  no  possibility  that  the 
pulp  injury  is  reversible.  Hence,  an  oral 
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wound-healing  agent  would  confer  no 
benefit  when  applied  to  tissue  that  has 
no  potential  for  healing. 

(7)  Counterirritant  and  an  oral  wound- 
healing  agent  The  Panel  finds  no 
rationale  for  such  a  combination.  By 
definition,  a  counterirritant  is  irritating, 
and  such  an  agent  should  not  be  used  on 
a  healing  wound. 

(8)  Tooth  desensitizer  and  an  oral 
wound-healing  agent.  The  Panel  finds  no 
rationale  for  such  a  combination.  These 
two  phannacotherapeutic  agents  are 
intended  to  be  used  at  different  sites  in 
the  oral  cavity. 

(9)  Oral  mucosal  protectant  and  a 
peroxide-containing  oral  wound-healing 
agent  The  Panel  finds  no  rationale  for 
such  a  combination.  If  an  oral  mucosal 
protectant  is  administered  in  the  same 
dosage  form  with  a  peroxide-containing 
oral  wound-healing  agent  the  bubbling 
action  of  the  peroxide  would  remove  the 
protectant  from  the  site  of  action  before 
it  has  had  an  opportimity  to  exert  the 
intended  phannacotherapeutic  effect 

(10)  Oral  mucosal  analgesic  and  a 
peroxide-containing  oral  wound-healing 
agent  The  Panel  finds  no  rationale  for 
such  a  combination.  If  an  oral  mucosal 
analgetic  is  administered  in  the  same 
dosage  form  with  a  peroxide-containing 
oral  mucosal  analgesic  the  bubbling 
action  of  the  peroxide  would  remove  the 
analgesic  from  the  site  of  action  before 
it  has  had  an  opportunity  to  exert  the 
intended  phannacotherapeutic  effect 

c.  Combinations  of  an  agent  for  the 
relief  of  oral  discomfort  with  an  oral 
antiseptic  (Reviewed  by  the  Advisory 
Review  Panel  on  OTC  Oral  Cavity  Drug 
Products.) 

(1)  An  agent  for  the  relief  of  toothache 
and  an  oral  antiseptic.  The  Panel  finds 
no  rationale  for  such  a  combination.  The 
oral  antiseptic  will  not  contribute  to  the 
relief  of  toothache,  nor  is  any  infection 
within  the  tooth  controllable  by 
applying  an  antiseptic. 

(2)  A  counterirritant  and  an  oral 
antiseptic.  The  Panel  finds  no  rationale 
for  such  a  combination.  A 
counterirritant  must  only  be  applied  to 
normal  oral  mucosa.  Since  no  infection 
is  present  at  the  site  of  use.  no  antiseptic 
is  needed. 

(3)  A  tooth  desensitizer  and  an  oral 
antiseptic  The  Panel  finds  no  rationale 
for  such  a  combination.  A  tooth 
desensitizer  is  appUed  by  brushing  and 
is  not  applied  at  the  site  of  an  infection. 
It  would  be  irrational  either  to  use  an 
antiseptic  in  the  absence  of  any 
infection  or  to  apply  an  antiseptic  in  a 
dosage  form  that  must  be  brushed  onto 
the  site  of  application. 

.    d.  Combinations  of  an  agent  for  the 
reliefer  oral  discomfort  with  a  denture 


adhesive.  (Under  review  by  the  Bureau 
of  Medical  Devices.) 

(1)  An  oral  mucosal  protectant  and  a 
denture  adhesive.  The  Panel  finds  no 
rationale  for  such  a  combinatioa  An 
oral  mucosal  protectant  forms  a  fibn 
over  the  area  to  which  it  is  applied.  Such 
a  film  would  interfere  with  the  action  of 
the  adhesive.  The  added  thickness  of  the 
oral  wound  protectant  would  also 
interfere  with  the  fit  of  the  dentures  and 
could  be  expected  to  cause  further 
injury  or  irritation  as  a  residt. 

(2)  An  agent  for  the  relief  of  toothache 
and  a  denture  adhesive.  The  Panel  finds 
no  rationale  for  such  a  combination. 
These  two  agents  are  intended  to  be 
applied  at  different  sites  in  the  oral 
cavity. 

(3)  A  counterirritant  and  a  denture 
adhesive.  Hie  Panel  finds  no  rationale 
for  audi  a  combination.  By  definition,  a 
counterirritant  is  irritating,  and  such  an 
agent  should  not  be  used  under 
dentures. 

(4)  A  tooth  desensitixer  and  a  denture 
adhesive.  The  Panel  finds  no  rationale 
for  such  a  combination.  These  two 
agents  are  intended  to  be  applied  at 
different  sites  in  the  oral  cavity. 

8.  Criteria  for  Category  III 
combination  products.  The  Panel 
recommends  the  following  criteria  for 
Category  HI  combination  drug  products 
for  the  relief  of  oral  discomfort. 

a.  If  a  Category  III  active  ingredient  or 
other  condition  is  present  in  a 
combination  product  containing  no 
Category  II  ingredient  or  labeling  the 
combination  is  classified  as  Category  HI. 

b.  If  two  agents  for  the  relief  of  oral 
discomfort  from  the  same 
phannacotherapeutic  group,  but  with 
different  mechanisms  of  action,  are 
present  in  a  combination  drug  product 
that  combination  is  classified  as 
Category  UL 

9.  Category  III  combination  drug  ■ 
products  for  the  relief  of  oral 
discomfort  The  Panel  recommends  the 
following  combinations  be  classified  as 
Category  ID  for  the  relief  of  oral 
discmnfort 

a.  Combination  of  two  agents  for  the 
relief  of  oral  discomfort — (1)  Oral 
mucosid  protectant  and  an  oral  mucosal 
protectant  The  Panel  did  not  review 
any  data  relating  to  such  combinations. 
However,  the  Panel  believes  that  there 
may  be  a  rationale  for  combining  two 
sudi  agents.  Data  must  be  generated  to 
establish  that  each  ingredient  makes  a 
contribution  to  the  claimed  effect 
without  decreased  effectiveness  or 
safety. 

(2)  A  tooth  desensitizer  and  a  tooth 
desensitixer.  There  may  be  a  rationale 
for  combining  two  such  agents. 
However,  the  data  reviewed  by  the 


Panel  relating  to  such  combinations  did 
not  establish  that  each  ingredient  makes 
a  contribution  to  the  claimed  effect 

b.  Combinations  of  an  agent  for  the 
relief  of  oral  discomfort  with  certain 
oral  mucosal  injury  agents — (1)  Oral 
mucosal  protectant  and  an  oral  wound 
healing  agent  These  two  types  of  agents 
may  be  combined  provided  testing  is 
performed  to  establish  that  the  oiel 
mucosal  protectant  does  not  interfere 
with  the  action  of  the  oral  wound 
healing  agent  The  protectant  will  hold 
the  oral  wound  healing  agent  in  place  at 
the  site  of  the  wound,  and  will  also 
protect  the  wound  from  further  injury 
and  irritation. 

(2)  Oral  mucosal  analgesic  and  an 
oral  wound  healing  agent  The  oral 
mucosal  analgesic  wUl  provide  relief  of 
the  symptoms  of  pain  or  discomfort 
while  the  oral  wound  healing  agent 
promotes  healing. 

(3)  Two  agents  for  the  relief  of 
toothache  acting  by  different 
mechanisms.  Agents  for  tiie  relief  of 
toothache  may  act  by  different 
mechanisms.  For  example,  benzocaine 
and  butacaine  are  Catc^ry  III  agents 
for  the  relief  of  toothache  and  would  act 
by  produdng  surface  anesthesia,  while 
eugenol  is  a  Category  I  agent  for  the 
relief  of  toothache  and  probably 
obtimds  toothadie  by  a  different 
mechanism  (Ref.  2). 

(4)  An  agent  for  the  relief  of  toothache 
and  an  oral  mucosal  analgesic  Since 
some  oral  mucosal  analgesics  are  also 
agents  for  the  relief  of  toothache,  they 
may  be  combined  under  the  conditions 
described  imder  (3)  above  for  the  relief 
of  toothache  but  not  for  use  as  oral 
mucosal  analgesics. 

(5)  An  oral  mucosal  analgesic  and  a 
counterirritant  The  only  counterirritant 
acceptable  to  the  Panel  in  Category  ID  is 
capsicum.  Capsicum  is  used  to  provide 
relief  of  toothache  pain  in  a  poultice 
dosage  form  applied  between  the  cheek 
and  the  gum,  and  should  only  be  applied 
to  Intact  nonirritated  mucous 
membrane.  Capsicum  has  been 
combined  in  poultices  with  the  oral 
mucosal  analgesic  benzocaine. 

(6)  Two  oral  mucosal  analgesics 
acting  by  different  mechanisms.  Oral 
mucosal  analgesics  may  act  by  different 
mechanisms.  e.g..  benzocaine  (a  "caine") 
and  phenol  (an  aromatic).  Therefore,  it 
may  be  rational  to  combine  them  at  full 
or  less-than  full  dosage. 

c.  Combinations  of  an  oral  mucosal 
protectant  with  an  oral  mucosal 
analgesic  claiming  a  prolonged  duration 
of  action. 

Oral  mucosal  protectanls  may  hold  an 
oral  mucosal  analgesic  In  contact  with 
the  affected  eu«a  for  a  longer  period  of 
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time  than  if  the  oral  mucosal  analgesic 
were  applied  as  a  single  active 
ingredient.  This  effect  however,  has  not 
been  proven  for  any  combination. 

Data  must  be  generated  to  establish 
that  such  a  combination  significantly 
prolongs  the  duration  of  action  of  the 
oral  mucosal  analgesic  without 
decreasing  the  safety  or  effectiveness  of 
either  ingredient  Any  claim  of  this 
longer  duration  of  action  due  to  the 
combination  must  be  proven,  and  the 
Panel  recommends  that  such  a  claim  be 
classified  as  Category  III. 
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K  Statement  on  Category  HI  Testing 
Procedures 

1.  Comments  on  study  design.  The 
Panel  has  agreed  that  the  guidelines 
recommended  in  this  document  for  the 
studies  required  to  bring  a  Category  III 
active  ingredient  into  Category  I  are  in 
keeping  with  the  present  state  of  the  art 
and  do  not  preclude  the  use  of  any 
advances  or  improved  technology  in  the 
future. 

Experimental  design  shotdd  take  into 
account  the  need  to  include  a  sufficient 
number  of  subjects  or  trials  so  as  to 
provide  meaningful  conclusions  which 
can  be  supported  by  appropriate 
statistical  analysis.  The  selection  of 
appropriate  subjects  or  patients  can  be  a 
major  importance  when  the  effect  of  a 
drug  in  a  specific  illness  or  symptom  is 
under  study.     < 

Some  bias  may  exist  in  all  situations 
wherein  the  subject  the  observer,  or 
both  make  a  judgment  as  to  the  nature 
or  magnitude  of  a  response.  Biological 
factors  also  contribute  to  variation  in 
response  between  individuals  in  a  given 
study  sample.  Although  bias  and 
biological  variation  cannot  be 
eliminated,  their  effect  on  the  outcome 
of  an  experiment  can  be  minimized  by 
adopting  a  "double-blind,  placebo- 
controlled"  or  other  suitably  blinded 
design.  In  such  a  design,  one  group  of 
subjects  receives  a  placebo  so  that  the 
placebo  response,  unmodified  by  the 
conditioning  of  the  test  can  be 
established.  Whenever  possible,  neither 
the  subjects  nor  the  observer  should  be 
able  to  distinguish  the  identity  of  the 
preparations  under  test.  This  requires 
that  the  test  preparations  and  placebos 
be  indistinguishable  in  regard  to  shape, 
color,  odor,  and  taste.  However,  in  the 
case  of  preparations  containing  active 


volatile  agents  or  substances  which 
affect  sensory  perception,  it  is 
impossible  to  make  the  placebo 
indistinguishable  from  active 
ingredients.  When  a  placebo  is  used  for 
comparison,  the  medication  should  exert 
a  quantitatively  positive  effect  which  is 
statistically  si^iificant  when  compared 
to  the  placebo.  The  level  of  statistical 
significance  which  is  acceptable  is 
described  under  each  Category  III 
protocol.  (See  paragraph  C.  of  parts  m., 
IV.,  v.,  and  VI.  below — ^Data  Required 
for  EvaluatioiL] 

It  is  often  desirable  to  include,  as  a 
positive  control,  a  standard  drug  which 
is  known  to  exert  a  significant  effect 
against  the  relevant  symptoms  being 
tested.  When  a  standard  drug  is  used  for 
comparison,  the  test  medication  should 
be  at  least  equivalent  to  the  standard. 

Finally,  the  inclusion  of  two  or  more 
dose  levels  (or  concentrations]  of  the 
drug  under  test  may  be  desirable  in 
order  to  provide  an  estimate  of  an 
effective  therapeutic  dose  range  v^ch 
is  free  from  undesirable  side  effects.  If  a 
crossover  design  is  utilized,  i.e.,  each 
subject  serves  as  his  or  her  own  control, 
the  sequence  in  which  the  placebo, 
standard,  and  test  drugs  are 
administered  should  be  randomized  and 
a  sufficient  "wash-out  period"  between 
tests. should  be  permitted. 

Wherever  possible,  objective 
measurements  should  be  made  in 
preference  to  subjective  judgments. 
However,  subjective  measurements  may 
be  required  if  relevant  to  the  symptom 
or  symptom  complex  for  which  the  drug 
under  test  is  to  be  used. 

2.  Testing  period  provided  for 
Category  HI  conditions.  The  Panel  has 
determined  that  the  available  data  are 
insufficient  (Category  HT)  to  classify 
some  conditions  either  as  Category  I  or 
Category  II.  Such  conditions  are 
permitted  to  remain  on  the  market  or  to 
be  introduced  into  the  market  after  the 
date  of  publication  of  the  final 
monograph  in  the  Federal  Register. 
provided  that  FDA  receives  notification 
of  testing  in  accordance  with 

S  330.10(a)(13)  (21  CFR  330.10(a)(13)). 
The  Panel  recommends  that  Category  m 
conditions  should  be  tested  within  2 
years  except  as  noted  for  specific 
pharmacotherapeutic  groups. 

3.  Testing  guidelines  for  Category  III 
combination  products.  The  Category  III 
active  ingredients  for  the  labelii^ 
indication  claims  must  be  tested  in 
accordance  with  the  evaluation  protocol 
specified  for  that  particular 
pharmacotherapeutic  classification,  ff, 
when  tested  alone,  the  Category  HI 
ingredient  or  ingredients  can  be  shown 
to  be  safe  and  effective  in  accordance 
with  the  standards  for  evaluation 


established  in  the  protocols,  it  will  then 
qualify  for  Category  I  status.  The 
combination  will  then  contain  only 
Category  I  active  ingredients,  but  still 
must  be  tested  to  prove  that  each 
ingredient  makes  a  contribution  to  the 
product's  claimed  effect(s). 

An  acceptable  test  procedure  will  be 
one  in  which  the  proposed  combination 
and  each  of  the  individual  active 
ingredients  at  the  proposed  dosage  level 
in  the  combination  are  evaluated,  all  in 
the  same  study,  and  compared  to  a 
placebo  for  effectiveness  against  the 
relevant  labeling  claim.  In  this  way  it 
can  be  shown  whether  or  not  each 
active  ingredient  in  the  combination 
makes  a  contribution  toward 
effectiveness  without  incurring  an 
unnecessary  decrease  in  safefy. 

F.  Drug  Misuse  and  Abuse 

The  potential  for  development  of  drug 
tolerance  and  addiction  due  to  the  use 
of  dentifrices  and  dental  care  agents, 
even  when  the  patient  is  on  an 
unsupervised  regimen,  does  not  seem  to 
exist  However,  the  Panel  believes  that 
misuse  of  dental  care  agents  occurs 
when  an  agent  tends  to  give  the  subject 
a  false  sense  of  security,  thereby 
diminishing  his  desire  to  seek 
professional  advice.  When  this 
possibility  exists,  the  label  warnings 
should  alert  the  patient  to  this  danger. 

Several  products,  such  as  denture 
adhesives  combined  with  oral  mucosal 
analgesics  and  agents  for  the  relief  of 
toothache,  discussed  elsewhere  in  this 
document  are  excellent  examples  of 
drug  products  which  might  be  subject  to 
misuse.  The  problem  becomes  especially 
acute  when  signs  of  an  infection  or  other 
symptoms  are  subdued  but  the 
underlying  cause  is  not  corrected  or  if  a 
subject,  needing  professional  dental 
care,  uses  an  OTC  dental  care  drug 
product  to  enable  him  or  her  to  postpone 
the  needed  care.  Labeling  of  OTC 
dentifiice  and  dental  care  drug  products 
should  include  warnings  agaiost 
possible  misuse  of  the  spe^c 
ingredients. 

G.  Pediatric  Considerations 

The  Panel  reviewed  the  conditions 
tmder  which  dental  care  products  can  be 
safely  used  by  children.  Children  are 
defined  by  the  Panel  as  persons  under 
12  years  of  age.  Many  of  the  active 
ingredients  reviewed  by  the  Panel  as 
drug  products  for  the  rehef  of  oral 
discomfort  have  different  indications, 
dosages,  and  directions  for  different  age 
groups.  For  specific  information  on  the 
labeling  of  individual  active  ingredients, 
see  the  labeling  discussions  elsewhere 
in  this  document.  (See  paragraph  B.I.  of 
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parts  m..  rV.,  v.,  and  VI.  below— 
Category  I  Labeling.) 

The  Panel  considered  the  acute  and 
chronic  toxic  effects  of  fluoride 
ingestion  in  determining  whether  drug 
products  containing  fluoride  can  be 
safely  used  by  children.  The  Panel's 
reconunendations  for  the  use  of  these 
products  by  children  are  included  in  the 
preamble  to  the  proposed  monograph  on 
anticaries  drug  products  in  the  section 
entitled  "Pediatric  Considerations"  (45 
FR  20673:  March  28, 1980).  The  proposed 
monograph  on  anticaries  drug  products 
(hereinafter  referred  to  as  the  anticaries 
report)  was  published  in  the  Federal 
Register  of  March  28, 1980  (45  FR  20666). 
The  panel's  recommendation  concerning 
package  8i2e  limitations  and  child- 
resistant  closures  for  anticaries  drug 
products  are  equally  applicable  to 
fluoride  drug  products  used  as  tooth 
desensitizers. 

Package  size  limitations  have  also 
been  recommended  for  benzoin 
preparations  and  benzyl  alcohol.  The 
Panel  recommends  that  benzoin 
preparations,  which  are  Category  I  oral 
mucosal  protectants,  be  packaged  in 
containers  of  not  more  than  30mL 
compound  benzoin  tinctiire  or  30  mL 
benzoin  tincture  and  that  the  packages 
have  child-resistant  closures. 

The  Panel  recommends  that  benzyl 
alcohol,  which  is  a  Category  III  oral 
mucosal  analgesic  and  an  agent  for  the 
relief  of  toothache,  be  packaged  in 
containers  which  contain  no  more  than 
0.6  mL  of  benzyl  alcohol.  Animal  studies 
suggest  that  ingestion  of  benzyl  alcohol 
(1  mL/kg)  may  be  fatal  (Ref.  1).  Package 
sizes  that  will  provide  more  than  30  mL 
of  a  2-percent  solution  of  60  mL  of  a  1- 
percent  solution  are  unnecessary  and 
may  be  a  potential  risk  for  accidental 
ingestion  by  young  children. 

Benzocain  was  reviewed  by  the  Panel 
and  is  recommended  for  classification 
as  a  Category  I  oral  mucosal  analgesic 
and  a  Category  III  agent  for  the  relief  of 
toothache.  The  Panel  is  aware  that 
benzocaine  in  high  doses  may  cause 
methemoglobinemia,  because  it  can 
interfere  with  the  reconversion  of 
methemoglobin  to  hemoglobin  (Refs.  2 
and  3.)  Most  reported  systemic  reactions 
reviewed  by  the  Panel  were  in  infants 
under  6  months  of  age  (Refs.  4  throught 
7).  Infants  may  be  more  susceptible  due 
to  a  deficiency  of  DPNH 
(diphosphopyridine  nucleotide)- 
dependent  methemoglobin  reductase 
which  protects  against  methemoglobin- 
inducing  foreign  compoimds  (Ref.  7). 
Infants  under  4  months  of  age,  who  may 
have  not  as  yet  developed  sufficient 
quantities  of  the  reductase,  develop 
methemoglobinemia  more  easily  than 
older  children  and  adults.  The  Panel 


has,  therefore,  recommended  that 
infants  under  4  months  of  age  should  not 
be  treated  with  benzocaine  except  under 
the  advice  and  supervision  of  a  dentist 
or  physician.  No  specific  warning 
concerning  methemoglobinemia  is 
considered  necessary. 

The  Panel  has  also  recommended  that 
children  under  12  years  of  age  should  be 
supervised  in  the  use  of  benzocaine- 
containing  dental  products. 
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H.  Inactive  Ingredients 

The  Panel  is  aware  of  the  need  for  the 
inclusion  of  inactive  ingredients  in  OTC 
drug  products  for  the  relief  of  oral 
discomfort.  Preferably,  these  should  be 
limited  to  agents  that  are  considered 
necessary  such  as  abrasives, 
preservatives,  aromatics,  vehicles, 
colorants,  sweeteners,  antioxidants, 
buffers,  and  agents  required  for 
particular  dosage  forms. 

The  Panel  did  not  undertake  an 
extensive  review  of  inactive  ingredients, 
because  it  is  the  view  of  this  Panel  that 
the  safety  and  the  advisability  of 
including  specific  inactive  ingredients  in 
drug  products  should  be  reviewed  by  an 
appropriate  Panel.  Since  many  of  these 
ingredients  are  used  in  the  formulation 
of  many  drug  products  other  than  those 
reviewed  by  this  Panel,  it  is  not 
appropriate  that  they  be  dealt  with 
specifically  and  solely  in  relation  to 
dentifrices  and  dental  care  agents  for 
the  relief  of  oral  discomfort. 

The  Panel  recommends  that  in  view  of 
the  inactive  ingredients,  such  as  sodium 
lauryl  sarcosinate,  which  have  caused 
oral  mucosal  irritation,  the  final 
formulation  of  OTC  drug  products  for 
the  relief  of  oral  discomfort  should  be 


shown  to  be  safe  and  nonirritating. 
Monitoring  of  consumer  complaints 
should  detect,  at  an  early  stage, 
irritation  or  allergic  manifestations  not 
detectable  in  animal  studies. 

/.  Single  Active  Ingredient  Products 

The  Panel  has  discussed  dental 
combination  products  earlier  in  this 
document.  (See  part  II.  paragraph  D. 
above — Principles  Applicable  to 
Combination  Products.)  The  Panel 
believes  there  are  some  combinations 
which  may  be  rational  for  concurrent 
therapy  of  multiple  symptoms  for  a 
significant  portion  of  the  target 
population.  However,  for  the  individual 
who  has  only  one  symptom  and  who 
may  need  only  one  ingredient,  single 
active  ingredients  afiord  the  opportimity 
to  selectively  treat  such  a  condition. 

Great  variability  with  regard  to  side 
effects  induced  by  drugs  is  seen  among 
patients.  Althou^  these  effects  and  the 
drugs  producing  them  are  sometimes 
familiar  to  dentists,  physicians,  and 
pharmacists,  when  the  ingredient  is 
present  in  a  combination,  it  may  be 
difficult  to  identify  the  ingredient 
causing  the  side  effect.  Furthermore,  use 
of  fixed  combinations  for  the  treatment 
of  a  particular  symptom,  where  a  single 
ingredient  product  would  be  safe  and 
effective,  exposes  the  consumer  to 
additional  risk  of  side  effects, 
idiosyncratic  reactions,  and  allergenicity 
without  added  benefit.  These  difficulties 
are  largely  avoided  with  single  active 
ingredients,  which  many  dentists  and 
pharmacists  prefer  to  recommend.  There 
was  agreement  among  Panel  members 
that  the  availabihty  of  products 
containing  single  active  ingredients 
would  provide  increased  opportunity  for 
the  public  and  health  professionals  to 
select  products  appropriate  to  treat  the 
symptoms. 

/.  General  Statements  on  the 

Determination  of  Safety  and 
Effectiveness  for  OTC  Dental  Products 

The  Panel  evaluated  the  safety  and 
effectiveness  of  OTC  dental  active 
ingredients  as  well  as  proper  dosage 
ranges  for  OTC  drug  use.  In  reviewing 
the  scientific  literature  for  these 
ingredients,  the  Panel  evaluated  the 
available  data  as  to  whether  or  not  the 
ingredient  was  safe  and  effective. 
Among  those  agents  determined  to  be 
safe  and  effective,  the  Panel  did  not 
attempt  to  determine  the  drugs  of  choice 
for  any  particular  indication. 

1.  Determination  of  safety.  In  deciding 
on  the  safety  of  a  drug  or  combination  of 
drugs  for  the  intended  use,  both  animal 
and  human  studies  were  considered. 
The  animal  data  were  usually  related  to 
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levels  of  the  drug  that  might  cause  death 
or  serious  adverse  effects  on  vital 
tissues  such  as  the  bone  marrow,  hver, 
and  kidneys.  Also,  the  possibility  that 
the  drug  might  cause  adverse  effects  on 
teeth  or  irritation  of  the  oral  mucosa 
was  evaluated.  Animal  studies  were 
helpful  in  establishing  benefit-to-risk 
ratios  for  ingredients  which  are 
commonly  used. 

Major  attention  was  paid  to 
information  related  to  adverse  drug 
effects  in  humans,  both  adults  and 
children.  A  knowledge  of  the  toxicology 
of  the  drug  or  drugs  under  consideration 
both  in  animal  studies  and  from  human 
experience  makes  it  possible  to  look 
speciflcally  for  adverse  effects  in  one  or 
more  oi^gans  or  systems.  For  example, 
manufacturers  of  topical  anesthetics 
were  required  to  show  that  the 
ingredients  used  in  their  products  were 
safe  when  such  ingredients  were  used  in 
effective  concentrations. 

It  was  desirable  that  there  be  studies 
in  which  the  drug  was  evaluated  in  its 
flnal  composition  and  compared  to  its 
vehicle  control.  However,  there  were 
times  when  the  Panel  was  called  upon 


to  make  judgments  without  benefit  of 
controlled  pharmacological  studies, 
.since  they  were  not  available  for  some 
ingredients. 

2.  Determination  of  effectiveness.  In 
determining  effectiveness  for  the 
intended  use.  the  Panel  considered 
separately  each  pharmacotherapeutic 
group  under  review  although  certain 
general  principles  apply  to  all  groups. 

In  terms  of  effectiveness,  animal 
studies  were  seldom  very  helpful  since  it 
is  difficult  to  find  animal  models  which 
closely  mimic  the  course  of  oral 
diseases  and  conditions  in  himians. 

Major  attention  was  paid  to  clinical 
studies,  especially  where  the  double- 
blind  technique  could  be  employed.  The 
inclusion  of  a  placebo  as  a  comparison 
was  considered  desirable  and 
comparison  of  the  agent  wdth  a  known 
standard  was  also  considered  useful. 

Studies  utilizing  objective 
measurements,  proper  controls,  and 
statistical  analysis  carried  considerable 
weight  in  the  Panel's  decision  to  place 
an  ingredient  in  Category  I.  Clinical 
experience  of  a  general  nature,  if 


documented  by  qualified  experts,  added 
somewhat  to  the  final  decisions. 

The  Panel  recognizes  the  extensive 
marketing  history  of  many  dental 
preparations.  Members  of  the  drug 
industry  presented  data  to  the  Panel 
summarizing  their  marketing  history  and 
consumer  complaint  information.  The 
effectiveness  of  such  products  may 
never  have  been  subjected  to  scientific 
investigation  even  though  the  products 
have  been  mariceted  for  many  years. 
Apparent  consumer  acceptance  and 
testimonial  data  used  by  many 
manufacturers  as  the  sole  evidence  of 
effectiveness  and  safety  were  not 
acceptable  to  the  Panel.  When  claims  of 
effectiveness  were  supported  solely  by 
outdated  experimental  methodology, 
this  evidence  for  effectiveness  was  also 
considered  unacceptable. 

The  Panel  took  into  accoimt  the 
marketing  experience  of  manufacturers 
as  stated  in  their  submissions.  Although 
the  Panel  found  these  data  helpful, 
marketing  experience  neither  overruled 
nor  substituted  for  the  Panel's  other 
sources  of  knowledge  of  safety, 
effectiveness,  and  rationale  for  such 
products. 


Summary  of  the  Panel's  Categorization  of  Active  Ingredients 
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m.  Agents  for  the  Relief  of  Toothache 

A.  General  Discussion 

Agents  for  the  relief  of  toothache 
provide  temporary  relief  of  pain  arising 
as  a  result  of  an  open  tooth  cavity.  All 
agents  for  the  relief  ot  toothache,  except 
counterirritants,  are  applied  into  an 
open  tooth  cavity.  Counterirritants  are 
applied  in  a  dental  poultice  to  the 
gingiva  surrounding  a  tooth  writh  a 
painful  pulpitis.  Agents  for  the  relief  of 
toothache  have  been  on  the  market  for  a 


long  period  of  time;  they  probably  had 
their  origin  in  empiric  medicine. 

1.  Agents  for  the  relief  of  toothache 
applied  into  an  open  tooth  cavity.  It  is 
now  known  that  the  dental  pulp  is  very 
susceptible  to  irritation.  Some  causes  of 
irritation  are  dental  caries,  excessive 
heat,  and  placement  of  irritating 
chemicals  or  filling  materials  in  a  deep 
cavity.  Irritation  causes  inflammation  in 
the  pulp  which  can  be  divided  into 
reversible  and  irreversible  stages. 
During  the  reversible  stage,  the 
application  of  medication  resulting  in 


added  irritation  or  dehydration  of  dentin 
may  cause  the  damage  of  the  pulp  to 
reach  the  irreversible  stage,  rendering 
the  tooth  nonviable.  Dehydration  is 
damaging  because  it  increases  the 
permeability  of  the  dentinal  tubular 
contents.  Thus,  in  general,  any  agent 
which  irritates  or  dehydrates  dentin  is 
considered  unsafe  if  appUed  during  the 
reversible  stage  of  pulp  disease. 

The  dental  profession  has  voiced 
considerable  concern  about  the  safety 
and  effectiveness  of  agents  for  the  relief 
of  toothache  (Ref.  1).  The  Panel 
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reviewed  complaints  about  various 
dental  products  from  a  variety  of 
sources.  In  brief,  many  dentists  and 
dental  organizations  expressed  concern 
that  agents  for  the  relief  of  toothache 
can  have  harmful  effects  and  that  their 
effectiveness  is  doubtful  (Refs.  1  and  2). 

The  Panel  called  upon  two  expert 
consultants  to  provide  their  opinions  on 
agents  for  the  relief  of  toothache.  These 
consultants  were  not  in  complete 
agreement;  however,  their  opinions, 
based  on  their  own  and  others'  research 
and  practice,  were  very  helpful  to  the 
Panel  (Refs.  3  and  4). 

After  studying  the  consultants' 
reviews  and  comments,  and  after 
reviewing  the  submissions  and  other 
pertinent  literature,  the  Panel  cdme  to 
the  following  conclusions: 

a.  Most  toothache  remedies  are  very 
caustic  preparations  which  will  bum  the 
oral  mucosa.  These  bums  heal  rapidly 
so  the  consequences  of  this  adverse 
effect  are  not  severe.  Of  greater  concern 
is  the  effect  of  these  LrritanLchemicals 
on  dentin  and  viable  dental  pulp. 

b.  The  systemic  effect  of  toothache 
remedies  is  generally  not  considered  to 
be  of  consequence  since  only  minute 
amoimts  of  the  drugs  are  used. 
Corticosteroids,  which  do  have  systemic 
effects,  are  limited  to  use  by  the  dentist 
or  physician.  The  Panel  recognizes  that 
any  drug  to  which  the  subject  is 
intolerant  or  allergic  may  be  harmful 
even  when  applied  in  small  quantities. 

c.  The  main  effect  of  OTC  agents  for 
the  relief  of  toothache  is  probably  as  a 
placebo.  Most  of  these  preparations 
have  a  "medicinal"  taste  and  smell  and 
are  irritants.  These  properties  distract 
the  patient  and  may  provide  some 
psychological  feeling  of  benefit,  but  the 
major  problems  of  deep  caries,  pulpitis, 
and  infection  remain  untreated. 

c.  Irritants  or  agents  instilled  in  the 
tooth  cavity  whidi  excessively 
dehydrate  the  tooth  structure  (such  as 
high  concentrations  of  alcohols]  can  do 
harm  to  any  pulp  which  as  reversible 
damage,  but  cannot  do  further  injury  to 
the  irreversibly  damaged  pulp.  Ethyl 
alcohol  above  20  percent  is  considered 
to  be  an  irritant  to  the  dental  pulp  and, 
therefore,  should  not  be  used  above  20 
percent  in  agents  for  the  relief  of 
toothache  which  are  to  be  used  in  an 
open  tooth  cavity. 

It  is  irrational  to  place  a  substance 
into  a  tooth  cavity  which  may  occlude 
the  opening  through  which  an  abscess 
may  drain  allowing  fluid  and  gas  to 
escape.  Cotton  soaked  with  medication, 
waxes,  or  gums  are  occulsive  agents. 
Agents  which  harden  and  form  a  filing, 
such  as  sandarac,  may  be  especially 
detrimental.  Occulsion  of  the  cavity  may 
intensify  pain  and  promote  the  spread  of 


infection  to  deeper  tissues.  Agents 
which  occlude  the  cavity  are,  therefore, 
unacceptable. 

The  Panel  recognizes  that  the 
ingredients  beeswax  and  sandarac  are 
inactive.  However,  the  Panel  feels  that 
the  use  of  occlusive  agents  such  as  these 
in  a  tooth  cavity  for  the  relief  of 
toothache  pain  exposes  the  consimier  to 
imnecessary  safety  risks.  The  Panel 
recommends  that  agents  for  the  reUef  of 
toothache  shall  not  contain  any  agent 
which  acts  as  a  physical  barrier  and 
does  not  permit  the  escape  of  fluids  and 
gases  from  a  degenerating  pulp  (Refs.  5 
and  6).  Blockage  of  the  drainage  from  a 
cavity  by  ingredients  such  as  beeswax 
and  sandarac  may  result  in  increased 
pain  and  possible  spread  of  infection. 

Beeswax  can  act  as  a  physical  barrier 
in  the  tooth  cavity.  Sandarac  is  a  resin 
which  is  soluble  in  alcohol,  but  insoluble 
in  water.  It  is  utilized  as  a  component  of 
certain  cavity  varnishes  for  professional 
application  in  dentistry.  In  OTC 
products  for  the  reUef  of  toothache, 
sandarac  in  alcoholic  solution  is  used  to 
saturate  a  cotton  pellet  which  is  then 
placed  in  the  open  cavity  of  a  carious 
tooth  or  a  tooth  with  a  lost  restoration. 
In  contact  with  water  or  oral  fluids,  the 
sandarac  precipitates,  forming  with  the 
cotton  a  temporary  filling.  Such  a 
temporary  filling  would,  theoretically, 
protect  exposed  dental  structures  from 
air,  food,  or  thermal  changes,  thereby 
decreasing  pain  originating  from  these 
stimuli.  However,  alcohol  used  as  a 
solvent  for  sandarac  will  denature 
dentinal  tubules  and  dehydrate  dentin 
(Ref.  5}.  In  addition,  a  temporary  filling 
applied  in  a  tooth  with  acute 
suppurative  pulpitis  may  increase  pain 
by  blocking  escape  of  an  infiammatory 
exudate  and  gases  (Refs.  5  and  6].  Since 
the  patient  cannot  reliably  determine 
whether  or  not  there  is  drainage  from 
the  cavity,  use  a  self-applied  temporary 
dental  filling  is  not  advisable.  The  Panel 
is  award  that  beeswax,  sandarac,  or 
other  ingredients  which  may  form 
physical  barriers  in  a  tooth  cavity  may 
be  added  as  inactive  ingredients; 
however,  it  is  considered  unsafe  to  use 
these  ingredients  in  such  a  manner  that 
they  do  form  physical  barriers  in  a  tooth 
cavity  for  reasons  stated  above. 

The  Panel  is  concerned  that  other 
occlusive  agents  which  were  not 
submitted  to  the  Panel  for  review  may 
be  on  the  market.  In  this  document  only 
beeswax  and  sandarac  are  discussed  as 
occlusive  agents,  but  it  is  the  intention 
of  the  Panel  to  recomment  that  all 
inactive  ingredients  which  form  an 
occlusive  filling  in  a  tooth  cavity  may 
not  be  included  in  agents  for  the  relief  of 
toothache  intended  for  use  in  an  open 
tooth  cavity. 


Because  there  may  be  a  sufficient 
target  population  who  could  obtain 
temporary  relief  from  some  toothache 
medication,  it  would  be  helpful  to  have 
such  medications  remain  on  the  market 
with  appropriate  warnings  on  the  label. 

The  requirements  for  safety  and 
effectiveness  of  agents  for  the  relief  of 
toothache  agreed  upon  by  the  Panel  are 
as  follows: 

(a)  Safety  requirements  for  agents  for 
the  relief  of  toothache.  Agents  for  the 
relief  of  toothache  should  not  cause 
sloughing  or  necrosis  of  soft  tissue, 
should  have  low  potential  for 
alleigenicity,  should  not  cause  a 
systemic  effect,  and  should  not  cause 
irreversible  damage  to  tissues 
surrounding  the  end  of  the  root 
(periapical).  In  addition,  combinations  of 
ingredients  including  agents  for  the 
relief  of  toothache  may  be  rational  if  it 
can  be  shown  that  the  criteria  for 
combination  products  can  be  met.  (See 
part  n.  paragraph  D.  above — ^Principles 
Applicable  to  Combination  Products.) 

(b)  Effectiveness  requirements  for 
agents  for  the  relief  of  toothache. 
Agents  for  the  relief  of  toothache  must 
temporarily  relieve  the  discomfort  of  a 
toothache.  Although  some  agents  for  the 
relief  of  toothache  may  have  antiseptic 
activity,  no  claims  should  be  made  for 
antiseptic  activity  because  it  has  not 
been  demonstrated  to  contribute  to  the 
effectiveness  of  reUeving  the  pain  of 
toothache.  In  addition,  a  combination  of 
ingredients  may  be  rational  if  it  can  be 
shown  that  each  ingredient  contributes 
to  the  temporary  relief  of  discomfort  as 
required  in  the  Panel's  combination 
policy.  (See  part  II.  paragraph  E. 
above— Statements  on  Category  III 
Testing  Procedures.) 

The  Panel  concludes  that  agents 
which  may  provide  some  relief  of 
toothache  are  clove  oil  and  eugenol  at 
an  equivalent  concentration  (85  to  87 
percent)  which  have  an  anodyne  effect 
when  appUed  to  dentin.  These  appear  to 
be  the  best  agents  for  the  relief  of 
toothache  available  and  are 
recommended  for  Category  I  status.  The 
Panel  felt  that  oral  mucosal  analgesics 
are  also  possible  agents  for  the  relief  of 
toothache  discomfort  but  more  data  are 
required.  Also,  more  data  are  required 
to  test  effectiveness  of  eugenol  at  lower 
concentrations  than  found  in  clove  oil  in 
suitable  bland  vehicles. 

2.  Agents  used  for  the  relief  of 
toothache  applied  in  a  poultice  dosage 
form.  Counterirritants  are  irritating 
drugs  that  are  applied  locally  to  the  skin 
or  oral  mucosa  for  the  relief  of  pain 
originating  from  a  structure  other  than 
the  cite  of  application.  Usually  the 
counterirritant  drug  is  applied  to  an  area 
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overlying  or  adjacent  to  the  deeper  site 
which  is  perceived  to  be  the  origin  of  the 
painful  stimulus  (Ref.  7). 

The  Panel  believes  that  because  of 
their  irritant  nature,  counterirritants  for 
the  reUef  of  toothache  should  not  be 
utilized  in  dosage  forms  intended  for 
instillation  into  a  tooth.  Drugs  classified 
as  counterirritants,  and,  in  general,  other 
agents  with  irritant  action,  if  instilled 
into  a  tooth  cavity  will  injure  a  viable 
pulp.  The  Panel  also  concludes  that  it  is 
irrational  to  apply  a  counterirritant  to 
oral  soft  tissues  which  are  already 
irritated.  However,  in  order  to  relieve 
toothache,  an  irritant  dnig  might  be 
applied  in  a  dental  poultice  to  the 
gingiva  surrounding  a  tooth  with  a 
painful  pulpitis.  Dental  poultices  are 
topical  dosage  forms  containing 
medication  enclosed  within  a  porous 
sack.  When  applied  to  the  oral  mucous 
membrane  in  the  presence  of  moisture, 
the  dental  poultice  releases  the 
medication. 

The  concept  of  usefulness  of 
counterirritation  in  relief  of  pain  of 
muscles,  joints,  and  viscera  from  local 
appUcation  is  widely  accepted,  even 
though  such  acceptance  is  presently 
based  on  empirical  observation  rather 
than  on  rigorous  scientific  evaluation 
(Refs.  3  and  7,  8,  and  9).  At  least  one 
counterirritant  capsicum,  has  had  a  long 
history  of  use  in  dental  products  for  the 
relief  of  toothache  and  of  pain  from 
irritations  of  the  gingiva.  No  adequate 
studies  are  avilable  to  prove  or  disprove 
that  a  counterirritant  is  effective  in 
relieving  oral  hard  or  soft  tissue  pain. 

The  first  response  to  local  irritation  is 
an  increase  in  circulation  to  the  site,  the 
vasodilation  being  accompanied  by  a 
feeling  of  warmth,  comfort,  and 
sometimes  pruritis  (Ref.  8).  The 
following  mechanisms  of  pain  relief  by 
counterirritation  have  been  postulated, 
and  one  or  more  of  these  proposed 
mechanisms  may  apply: 

Sensory  nerve  impulses  originating 
from  irritation  of  the  skin  or  mucosa  are 
relayed  in  the  central  nervous  system 
(CNS)  to  the  motor  nerves  of  blood 
vessels,  so  that  increased  circulation  at 
the  site  of  action  has  its  counterpart  in 
increased  circulation  to  deeper 
structures  innervated  from  the  same 
level  of  the  CNS  (Refs.  2  and  10]. 

Sensory  impulses  arising  from 
irritation  of  the  skin  or  mucosa  produce 
dilation  of  blood  vessels,  such  as  deeper 
arterioles,  as  a  result  of  nerve  reflexes 
(Refs.  10  and  11). 

Sensory  impulses  arising  from 
irritation  of  the  skin  or  mucosa  by  the 
topical  application  of  the  counterirritant 
may  alter  the  characteristics  of  the 
deeper  tansations  perceived  as  pain 
(Ref.  2). 


The  peripheral  impulses  may  occupy  a 
pathway  common  to  both  peripheral  and 
deep  impulses,  resulting  in  a  complete  or 
partial  block  of  those  impulses  arising 
from  the  deeper  structures  (Refs.  2  and 

ID- 
Pain  is  a  subjective  sensation,  and  if  a 
counterirritant  can  provide  pain  relief 
by  any  of  the  postulated  mechanisms 
(except  placebo)  such  ptdn  relief  should 
be  measurable.  Pain  relief  would 
probably  be  more  easily  documented  if 
the  dnig  were  incorporated  into  a 
dosage  form  such  as  a  dental  ointment 
than  if  tested  in  a  dental  poultice,  a 
dosage  form  which  might  contribute  a 
particularly  high  placebo  effect. 

The  Panel  believes  that  there  is  a 
possibiUty  of  a  dental  poultice  becoming 
accidentally  lodged  in  the  throat  or  in 
the  respiratory  tract  if  the  user  falls 
asleep  with  the  poultice  in  place.  The 
Panel,  therefore,  recommends  that  the 
label  of  products  in  a  dental  poultice 
dosage  form  carry  the  warning.  'To 
avoid  danger  of  dioldng  do  not  leave  a 
poultice  in  the  mouth  during  periods  of 
sleep."  In  addition,  the  Panel 
reconunends  the  following  warnings  for 
counterirritants  in  a  dental  poultice 
dosage  form: 
'TDo  not  instill  in  tooth  cavity." 
"Use  only  on  healthy  tissue.  Do  not 
apply  to  irritated  oral  soft  tissue." 
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B.  Categorization  of  Data 

1.  Category  I  conditions  under  which 
active  ingredients  for  the  relief  of 
toothache  are  generally  recognized  as 
safe  and  effective  and  are  not 
misbranded.  The  Panel  recommends 
that  the  Category  I  conditions  be 
effective  30  days  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register. 

Categoiy  I  Active  Ingredient 

Eugenol  preparations  (85  to  87 
percent). 

Eugenol  preparations  (85  to  87 
percent),  llie  Panel  concludes  that 
eugenol  in  a  concentration  of  85  to  87 
percent  in  clove  oU  or  any  bland,  fixed 
oil  is  safe  and  effective  for  use  as  an 
agent  for  the  relief  of  toothache  as 
specified  in  the  dosage  section  below. 

(1)  Safety.  Clinical  use  and  marketing 
experience  have  confirmed  that  eugenol 
is  safe  for  OTC  use.  Clove  oil  contains 
85  to  87  percent  eugenol;  therefore,  the 
Panel  concludes  that  clove  oil  and 
eugenol  essentially  possess  the  same 
pharmacologic  activity,  and  the  term 
"eugenol"  as  used  below  indicates  85  to 
87  percent  eugenol  in  a  bland,  fixed  oil 
or  clove  oil  unless  otherwise  specified. 

The  Panel  is  fully  aware  that  eugenol 
is  sufficiently  irritating  to  damage  viable 
dental  pulp  and  stresses  that  it  should 
not  be  used  in  a  tooth  with  intermittent 
pain  (characteristic  of  pain  caused  by 
reversible  pulp  damage)  (Ref.  2).  Hie 
Panel  concludes,  however,  that,  with 
adequate  labeling  to  indicate  use  only  in 
throbbing,  persistent  pain  (characteristic 
of  irreversible  pulp  damage),  eugenol  is 
safe  and  effective  as  a  toothache 
remedy  for  OTC  use  (Ref.  2). 

In  the  dental  literatiire  there  are 
reports  dealing  with  the  irritancy  of 
eugenol  preparations,  especially  tissoe 
reactions  to  eugenol  in  periodontal 
dressings  (Refs.  3. 4,  and  5).  In  these 
studies  none  of  the  patients  who  showed 
irritation  of  the  mucosa  after  exposure 
to  eugenol  preparations  were 
subsequently  examined  by  patch  test  for 
possible  contact  allergy,  or  for  whether 
or  not  they  had  become  hypersensitive 
to  eugenol. 

In  one  study,  patients  undergoing 
dental  treatment  in  which  eugenol- 
containing  preparations  were  used,  and 
who  had  reacted  with  swelling  and 
redness,  were  patch-tested  with  eugenol 
(Ref.  6).  Sixteen  of  18  patients  gave 
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clear-cut  positive  test  reactions  to 
eugenol.  The  history  of  these  patients 
suggested  that  they  had  been  sensitized 
to  eugenol  during  dental  treatment. 
The  amounts  of  eugenol  used  in 
dentistry  are  well  below  systemic 
toxicity  levels.  Aside  from  a  few  reports 
of  hypersensitivity,  the  long  history  of 
use  of  eugenol  as  an  anodyne  attests  to 
its  safety  for  dental  use  when  used  on 
exposed  dentin  (Ref  7).  The  use  of 
eugenol  is  only  recommended  when 
there  is  persistent,  throbbing  pain. 
Intermittent  pain  may  indicate  that  the 
pulp  is  still  viable,  and  eugenol  may 
compromise  the  pulp  vitality  in  that 
case.  A  warning  is  recommended  to 
describe  when  eugenol  should  not  be 
used.  (See  part  III.  paragraph  B.l. 
below — Category  I  Labeling.) 

(2)  Effectiveness.  It  is  difBcult  to 
generalize  about  the  effectiveness  of  a 
toothache  preparation  since  the  data  on 
use  of  such  preparations  is  difflcult  to 
interpret.  Although  data  suggest  that  the 
effectiveness  of  self-medication  is 
similar  to  that  experienced  with  placebo 
drugs,  eugenol's  analgesic  effects  on 
dentin  are  recognized  (Refs.  1  and  8). 
Well-controlled,  published  studies  on 
the  effectiveness  of  eugenol  for  the  relief 
of  toothache  are  not  available.  The 
Panel  considered  the  opinions  of 
acknowledged  experts  in  endodontics 
who,  however,  did  not  agree  with  each 
other  on  the  advisabihty  of  making 
eugenol  available  to  the  consumer  as  an 
OTC  toothache  remedy  (Refs.  2  and  7), 
as  well  as  published  opinions  of  other 
experts  that  eugenol  is  a  dental 
analgesic  or  has  topical  anesthetic  effect 
(Refs.  1  and  9).  Even  though  the  opinions 
of  the  experts  did  not  agree,  the  Panel 
feels  that,  based  on  ail  of  the 
information  evaluated  by  the  Panel, 
eugenol  can  be  generally  recognized  as 
effective  as  a  dental  analgesic  and  that 
it  should  be  available  to  the  consumer 
as  an  agent  for  the  relief  of  toothache. 

(3)  Dosage.  Adults  and  children  2 
years  of  age  and  older:  Place  a  cotton 
pledget  moistened  with  1  or  2  drops  of 
85  to  87  percent  eugenol  into  the  tooth 
cavity  for  approximately  1  minute  not 
more  than  four  times  daily. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  active  ingredients  for  the 
relief  of  toothache.  (See  part  m. 
paragraph  B.l.  below— Category  I 
Labeling.} 

In  addition,  the  Panel  recommends  the 
following  warning  for  products 
containing  eugenol: 

"Do  not  use  if  you  are  allergic  to 
eugenol." 
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Category  I  Labeling 

The  Panel  recommends  the  following 
Category  I  labeling  for  active  ingredients 
for  the  relief  of  toothache: 

a.  Indication.  "For  the  temporary 
relief  of  throbbing,  persistent  toothache 
due  to  a  cavity  until  a  dentist  can  be 
seen." 

b.  Warnings — (1)  For  all  agents  for  the 
relief  of  toothache,  (a)  "Use  only  in 
teeth  writh  persistent,  throbbing  pain." 

(b)  "Not  to  be  used  for  a  period 
exceeding  7  days." 

(c)  "If  irritation  persists,  inflammation 
develops,  or  if  fever  and  infection 
develop,  discontinue  use  and  see  your 
dentist  or  physician  promptly." 

(d)  "Do  not  swallow." 

(e)  "Do  not  exceed  recommended 
dosage." 

(f)  "Children  under  12  years  of  age 
should  'be  supervised  in  the  use  of  this 
product." 

(g)  "A  dentist  must  be  seen  as  soon  as 
possible  whether  or  not  the  pain  is 
relieved." 

(h)  "Toothaches  and  open  cavities 
indicate  serious  problems  which  need 
prompt  attention  by  a  dentist." 

(2)  For  products  containing  eugenol. 
"Do  not  use  if  you  are  allergic  to 
eugenol." 

c.  Directions.  Rinse  the  tooth  with 
water  to  remove  any  food  particles  from 
the  cavity.  Moisten  a  cotton  pladget 


with  1  or  2  drops  of  medication  and 
place  in  the  cavity  for  approximately  1 
minute.  Avoid  touching  tissues  other 
than  the  tooth  cavity.  Apply  the  dose 
not  more  than  four  times  dally  or  as 
directed  by  a  dentist  or  physician. 
Children  2  to  12  years  of  age  should  be 
supervised  in  the  use  of  this  product.  For 
children  under  2  years  of  age,  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician. 

2.  Category  II  conditions  under  which 
active  ingredients  for  the  relief  of 
toothache  are  not  generally  recognized 
as  safe  and  effective  or  are  misbranded. 
The  Panel  recommends  that  the 
Category  11  conditions  be  eliminated 
from  OTC  drug  products  for  the  relief  of 
oral  discomfort  effective  6  months  after 
the  date  of  publication  of  the  final 
monograph  in  the  Federal  Register. 

Category  II  Active  Ingredients 

Capsicum  (for  use  in  an  open  tooth 

cavity) 
Menthol 
Methyl  salicylate 

a.  Capsicum  (for  use  in  an  open  tooth 
cavity).  The  Panel  concludes  that 
capsicum  instilled  into  a  tooth  cavity  is 
not  safe  for  OTC  use  as  an  agent  for  the 
rehef  of  toothache. 

(1)  Safety.  Capsicum  Is  an  Irritant 
dependent  upon  coimterlrritation  for 
any  therapeutic  usefulness  it  may  have 
in  the  relief  of  pain.  Capsicum  itself  is 
very  irritating  to  mucous  membranes 
and  even  a  minute  quantity  of  the 
oleoresin  will  cause  Intense  burning  if  it 
contacts  the  eyes  or  tender  areas  of  the 
skin  (Refs.  1  and  2).  Capsicum  is  no 
longer  described  in  "The  United  States 
Pharmacopeia"  or  'The  National 
Formulary,"  and  there  are,  therefore,  no 
U.S.  standards  for  its  content  of 
capsaicin,  the  active  pungent 
constltutent.  Commercial  red  peppers 
contain  0.1  to  1.0  percent  of  capsaicin 
(Ref.  3).  'The  British  Pharmaceutical 
Codex"  (BPC)  specifies  that  capsiciun 
contains  about  0.5  to  0.9  percent 
capsaicin  with  the  lower  limit  0.5 
percent;  capsicum  oleoresin  (BPC) 
contains  not  less  than  8  percent 
capsaicin  weight/weight  (w/w)  (Ref.  3). 

Toxicity  of  capsicimi  oleoresin  Is 
classi^ed  (with  reservations)  by 
Gosselln  et  al.  (Ref.  1)  as  moderately 
toxic,  the  human  lethal  dose  probably 
being  O.S  to  5  g/kg  when  Ingested.  It  is 
very  irritating  to  mucous  membranes 
and  if  swallowed  produces  severe 
gastritis  and  diarrhea  (Ref.  1). 

In  feeding  studies  a  diet  containing 
0.014  percent  capsaicin  by  weight  was 
fed  to  rats  for  28  and  56  days  (Ref.  4). 
This  diet  produced  ultrastructure 
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changes  in  duodenal  absorptive  cells. 
The  amount  of  capsaicin  ingested 
(approximately  1  mg/kg  body  weight 
daily]  is  approximately  equivalent  to  the 
capsicum  intake  of  people  of  rural 
Thailand.  No  histopathology  studies  of 
the  effects  of  application  of  capsicum  to 
skin  or  oral  mucous  membrane  were 
found. 

In  general,  irritating  drugs  instilled 
into  a  tooth  cavity  will  injure  a  viable 
pulp,  and  OTC  use  of  such  agents  by 
application  into  a  tooth  is  unsafe. 

(2)  Effectiveness.  No  studies  were 
found  of  the  use  of  capsicum  in  dosage 
forms  (toothache  drops  or  toothache 
gum)  to  be  instilled  in  the  tooth  cavity  in 
order  to  relieve  toothache  pain. 

(3)  Evaluation.  Use  of  a 
counterirritant  for  application  to  tissues 
that  are  irritated  is  irrational  and 
unsafe.  No  clinical  studies  of  the 
application  of  capsicum  into  a  tooth 
cavity  for  relief  of  pain  were  found  in 
the  literature  and  none  were  submitted 
to  the  Panel. 
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b.  Menthol.  The  Panel  concludes  that 
menthol  is  not  safe  for  OTC  application 
as  an  agent  for  the  relief  of  toothache. 

(1)  Safety.  Although  menthol  does 
possess  minimal  anesthetic  activity,  if 
used  in  concentrations  sufficient  for 
anesthetic  activity,  it  causes  intense 
irritation  with  the  possibility  of  local 
tissue  destruction.  The  Panel  concludes 
that  menthol  is  not  safe  for  instillation 
into  a  tooth  as  a  local  anesthetic. 

Tainter,  Throndson.  and  Moose  (Ref. 
1)  applied  a  solution  of  5  percent 
menthol  in  95  percent  ethanol  to  the  oral 
mucous  membranes  of  36  humans.  The 
menthol  solution  produced  intense 
irritation  when  applied  to  oral  mucosa 
and  caused  sloughs  in  19  percent  of  the 
patients  at  a  concentration  of  5  percent 
menthol  which  is  sufRcient  to  produce 
local  anesthesia.  The  95  percent  ethanol 
alone  was  also  irritating  and  caused 
sloughs  in  8  percent  of  the  patients,. 

In  young  children,  nasal  drops 
containing  menthol  may  cause  spasm  of 
the  glottis,  and  cases  of  dangerous 


asphyxiation  have  been  reported  in 
infants  following  local  application  of 
menthol  (Ref.  2). 

The  "United  States  Pharmacopoeia" 
(Ref.  3)  categorizes  menthol  as  a  topical 
antipruritic  and  suggests  that  for 
external  use  it  be  applied  topically  to 
the  skin  as  a  0.1-  to  2.0-percent  lotion  or 
ointment.  Concentrations  of  0.1  to  2.0 
percent  are  less  than  those  fotmd  to 
have  local  anesthetic  activity,  and  the 
"United  States  Pharmacopoeia"  gives  no 
indication  for  application  of  menthol  to 
mucous  membranes. 

In  a  long-term  study  in  experimental 
animals,  20  rabbits  were  treated  with 
either  1-percent  or  5-percent  solutions  of 
menthol  in  liquid  petrolatum,  sprayed 
daily  to  the  nasal  mucous  membrances 
for  9  months  (Ref.  4).  Results  showed 
that  menthol  produced  sneezing  and 
pain.  The  nose,  bronchi,  and  lungs  of  all 
the  rabbits  showed  some  evidence  of 
inflammatory  changes,  namely  a 
purulent  rhinosinobronchitis  with 
numerous  miliary  abscesses  and 
consolidation  of  limg  tissue.  The  rabbits 
sprayed  with  a  5-percent  menthol 
solution  fared  only  slightly  worse  than 
those  sprayed  with  the  1-percent 
solution.  Liquid  petrolatum  as  a  control 
apparently  also  exerted  a  deleterious 
effect  on  die  nasal  mucosa  of  a  rabbit 
when  used  for  9  months. 

In  general,  irritating  drugs  instilled 
into  a  tooth  cavity  will  injure  a  viable 
pulp;  therefore,  OTC  use  of  menthol  by 
apphcation  into  a  tooth  is  unsafe. 

(2)  Effectiveness.  Nagira  and  Yao 
(Ref.  5)  produced  artificial  toothaches  in 
teeth  of  rabbits  by  electrical  stimulation 
and  tested  the  effectiveness  of  topical 
apphcation  of  several  agents  in  relieving 
the  induced  pain.  They  found  phenol  to 
be  the  best  agent;  clove  oil.  menthol,  and 
eucalyptol  were  foimd  to  be  weak 
anesthetics. 

Yamashita  (Ref.  6)  studied  the 
effectiveness  of  some  local  anesthetics 
dissolved  in  propylefte  glycol  on  the 
tympanum  of  guinea  pigs.  Dibucaine. 
cocaine,  benzocaine.  phenol,  and 
menthol  all  exerted  anesthetic  actions 
and  the  intensities  were  in  that  order 
(menthol  was  the  weakest). 

In  studies  in  humans.  Adrian!  et  al. 
(Ref.  7)  found  that  a  3.5-percent  menthol 
solution  applied  to  the  tip  of  the  tongue 
produced  anesthesia,  with  a  mean  latent 
period  of  0.16  minutes  and  a  mean 
duration  of  1.5  minutes.  This  duration  of 
action  was  the  shortest  of  the  22  drugs 
to  which  local  anesthetic  activity  was 
attributed. 

Tainter.  Throndson.  and  Moose  (Ref. 
1)  applied  a  solution  of  5  percent 
menthol  in  95  percent  ethanol  to  the  oral 
mucous  membranes  of  humans.  The 
menthol  solution  produced  complete 


anesthesia  in  42  percent,  partial 
anesthesia  in  56  percent,  and  no 
anesthesia  in  3  percent  of  36  subjects. 
By  comparison,  95  percent  ethanol 
produced  complete  or  partial  anesthesia 
in  78  percent  of  the  156  persons  tested 
and  aqueous  placebo  solutions  proudced 
some  degree  of  anesthesia  in  43  percent 
of  576  tested.  As  noted  above,  the  5- 
percent  menthol  solution  produced 
intense  irritation  when  applied  to  oral 
mucosa  and  caused  sloughs  in  19 
percent  of  the  patients.  They  fond  that  a 
5-percent  concentration  of  menthol  was 
necessary  to  produce  local  anesthesia 
(Ref.  1). 

(3)  Evaluation.  Menthol  f>osses8es 
minimal  local  anesthetic  activity,  but  if 
used  in  concentrations  sufficient  for  this 
anesthetic  activity,  menthol  causes 
intense  irritation  with  the  possibility  of 
local  tissue  destruction.  No  claims  can 
be  made  for  menthol  as  a  local 
anesthetic.  Menthol  should  not,  in  any 
concentration,  be  instilled  into  a  tooth 
cavity.  Menthol  may  be  included  in 
preparations  as  an  inactive  ingredient 
(flavor)  according  to  FDA  regulations  on 
flavors. 
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c.  Methly  salicylate.  The  Panel 
concludes  that  methyl  salicylate  is  not 
generally  recognized  as  safe  or  effective 
for  OTC  application  as  an  agent  for  the 
relief  of  toothache. 

(1)  Safety.  Methyl  saUcylate  causes 
irritation  with  the  possibility  of  local 
tissue  damage  when  applied  to  mucous 
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membranes  fRefs.  1  and  2).  In  general, 
irritating  drugs  instilled  into  a  tooth 
cavity  will  injure  a  viable  pulp. 
Therefore,  OTC  use  of  methyl  salicylate 
by  application  into  a  tooth  cavity  is 
unsafe.  It  is  considered  unsafe  in 
conjunction  with  a  tooth  cavity  even  as 
a  flavoring  agent  because  of  its  irritating 
properties. 

Because  of  the  reputed  systemic 
toxicity  of  methyl  salicylate,  the  Panel 
recommends  that  any  dentifrice  or 
dental  care  agent  containing  this 
substance  as  a  pharmaceutical  aid  (i.e., 
flavoring  agent)  be  in  conformity  with 
all  pertient  regulations  for  its  use  as 
such. 

(2)  Effectiveness.  Since  there  are  no 
studies  that  methyl  salicylate,  when 
apphed  topically,  provides  an  anesthetic 
effect,  it  apparently  acts  only  as  a 
counterirritant  (Refs.  2  and  3). 

(3)  Evaluation.  Methl  salicylate  is  an 
irritant  when  apphed  topically,  possible 
causing  local  tissue  damage.  It  should 
not  be  instilled  into  a  tooth  cavity.  The 
Panel  concludes  that  there  is  no  rational 
use  of  methyl  salicylate  as  an  agent  to 
be  instilled  in  a  tooth  cavity  for  the 
relief  of  toothache. 
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Category  11  Labeling 

The  Panel  concludes  that  the  use  of 
certain  labeling  claims  related  to  the 
safety  or  effectiveness  of  a  product  are 
unsupported  by  scientific  data  and,  In 
some  instances,  by  found  theoretical 
reasoning.  The  Panel  concludes  that 
such  labeling  should  be  removed  from 
the  market. 

The  Panel  considers  the  following 
examples  of  claims  to  be  misleading  and 
unsupported  by  scientific  data: 

"For  quick  temporary  relief  of  pain 
and  soreness  due  to  minor  irriation  of 
teeth  and  gums."  This  type  of  toothache 
is  not  defined. 

"For  temporary  relief  of  cavity 
toothache." 

"Eases  pain  due  to  cavities  fast." 

"Quickly  forms  temporary  filling." 

"Past  relief  from  toothache  due  to 
cavities." 

"Especially  soothing  after  extractions 
or  for  minor  gum  boils." 


"For  rapid  and  effective  relief  of  sore 
gums." 

"For  sore  gimis  following  tooth 
extractions." 
"For  use  after  tooth  extraction." 
"Hold  in  mouth  as  long  and  as 
ft^quently  as  necessary,  then  rinse." 
This  is  inconsistent  with  the  directions 
for  use  proposed  by  the  Panel. 

'Temporary  replacement  for  lost 
fillings." 

"Gives  quick  relief  that  lasts  for 
hours." 

"For  fast,  temporary  relief  of  minor 
mouth  or  gum  soreness."  The  claim  is 
too  vague;  it  must  be  more  specific. 

"Subdues  the  throbbing  ache  of  sore, 
swollen  gums."  The  claim  is  too  vague; 
gums  may  be  infected  or  a  deeper 
problem  may  exist. 

The  Panel  considers  that  claims  which 
imply  a  superiority  in  onset  of  action, 
such  as  "quicker,"  "more  quickly,"  and 
"faster"  are  misleading. 

The  Panel  considers  the  following 
terms  to  be  vague  and  not  definitive  of 
the  condition  for  which  relief  is  sought: 
"sore  spofs,"  "anti-irritation." 
"comfortable  adjustment,"  "helps 
comfortable  adjustment,"  "stops  pain," 
"soothes  sore  gums,"  "special," 
"unaccustomed  use."  "alleviates  pain." 

The  following  claims  are  for 
conditions  that  require  advice  of  a 
dentist:  "gum  boils."  "gum  or  gingival 
inflammation,"  and  "abscesses." 

For  products  containing  a 
counterirritant:  "Relieves  irritation." 

3.  Category  III  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  period  of 
2  years  be  permitted  for  the  completion 
of  studies  to  support  the  movement  of 
Category  III  conditions  to  Category  I 
except  as  noted  for  specific 
pharmacotherapeutic  groups. 

Category  in  Active  Ingredients 

Benzocaine 

Benzyl  alcohol  (1  to  3  percent) 

Butacaine  sulfate 

Capsicum  (as  a  counterirritant) 

Cresote 

Cresol 

Eugenol  (1  to  84  percent] 

Phenol  preparations  (phenol  and  phenolate 

sodium] 
Thymol  preparations  (thymol  and  thymol 

iodide] 

a.  Benzocaine.  The  Panel  concludes 
that  there  are  insufficient  data  available 
to  establish  the  effectiveness  of  2  to  20 
percent  benzocaine  as  an  OTC  agent  for 
the  relief  of  toothache. 

(1)  Safety.  The  Panel  has  discussed 
the  safety  of  benzocaine  elsewhere  in 
this  document.  (See  part  IV.  paragraph 
B.l.a.(l)  below— Safety.) 


(2)  Effectiveness.  Benzocaine  is 
classified  by -the  Panel  as  an  effective 
oral  mucosal  analgesic.  (See  part  IV. 
paragraph  B.l.a.(2)  below— 
Effectiveness.)  However,  there  are 
insufficient  data  to  establish 
effectiveness  of  benzocaine  after 
application  into  a  tooth  cavity,  as  an 
agent  for  the  relief  of  toothache,  at  the  2- 
to  20-percent  concentrations. 

(3)  Proposed  dosage.  Adults  and 
children  2  years  of  age  and  olden  Place 
a  cotton  pledget  moistened  with  2  to  20 
percent  benzocaine  into  the  tooth  cavity 
for  approximately  1  minute  not  more 
than  four  times  daily. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  active 
ingredients  for  the  relief  of  toothache. 
(See  part  III.  paragraph  B.l.  above — 
Category  I  Labeling.) 

In  addition,  the  Panel  recommends  the 
following  warning  for  products 
containing  benzocaine: 

"Do  not  use  this  product  if  you  have  a 
history  of  allergy  to  local  anesthetics 
such  as  procaine,  butacaine,  benzocaine, 
or  other  'caine'  anesthetics." 

(5)  Evaluation.  The  Panel  concludes 
that  there  is  insufficient  evidence  to 
establish  the  effectiveness  of 
benzocaine  as  an  agent  for  the  relief  of 
toothache.  Data  to  demonstrate 
effectiveness  as  an  agent  for  the  relief  of 
toothache  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below.  (See  part  HI,  paragraph  C. 
below— Data  Required  for  Evaluation.) 

b.  Benzyl  alcohol.  The  Panel 
concludes  that  there  are  insufficient 
data  available  to  permit  final 
classification  of  the  safety  and 
effectiveness  of  benzyl  alcohol  at  a 
concentration  of  1  to  3  percent  for  OTC 
use  as  an  agent  for  the  relief  of 
toothache. 

(1)  Safety.  There  are  insufficient  data 
to  establish  the  safety  of  1  to  3  percent 
benzyl  alcohol  for  use  as  an  agent  for 
the  relief  of  toothache. 

In  general,  irritating  drugs  instilled 
into  a  tooth  cavity  will  injure  a  viable 
pulp,  and  OTC  use  of  such  agents  by 
application  into  a  tooth  is  unsafe.  An 
additional  problem  is  that  application  of 
benzyl  alcohol  into  a  tooth  cavity  may 
increase  permeability  of  the  dentin. 
Application  of  benzyl  alcohol  into  the 
tooth  may,  therefore,  increase  any 
adverse  effects  of  other  drugs  applied 
concomitantly  (Ref.  1).  Benzyl  alcohol  in 
100  percent  concentration  is  irritating  to 
tissue;  injected  subcutaneously  or 
intramuscularly,  the  drug  produces  local 
necrosis  (Refs.  2,  3,  and  4). 

When  injected  in  the  area  of  branches 
of  the  facial  nerve  in  cats,  10  percent 
benzyl  alcohol  in  almond  oil  produced 
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prolonged  motor  nerve  block,  and  it 
caused  degeneration  of  nerve  fibers  in 
the  injected  area  (Ref.  5).  Tested  in  the 
same  way,  5  percent  benzyl  alcohol  in 
almond  oil  produced  only  transient 
weakness  of  the  appropriate  muscles, 
but  even  this  lower  concentration 
caused  degeneration  of  a  significant 
number  of  nerve  fibers.  Almond  oil  itself 
has  no  observable  effect  on  the  nerve 
fibers. 

Aqueous  solutions  in  concentrations 
from  1  to  3  percent  of  benzyl  alcohol 
may  produce  variable  degrees  of 
irritation  to  soft  tissues.  Aqueous 
preparations  containing  greater  than  3 
percent  benzyl  alcohol  are  likely  to 
contain  undissolved  benzyl  alcohol.  The 
studies  dted  above  show  that 
undissolved  benzyl  alcohol  is  a  potent 
irritant.  Therefore,  preparations  greater 
than  3  percent  may  be  unsafe  for 
instillation  into  a  tooth  cavity  for  the 
relief  of  toothache  or  for  application  to 
oral  soft  tissues. 

Because  animal  studies  suggest  that 
ingestion  of  benzyl  alcohol  at  a  rate  of  1 
mL/kg  may  be  fatal  (Ref.  1),  and  since 
package  sizes  that  will  provide  more 
than  30  mL  of  a  2-percent  solution  of  60 
mL  of  a  1-percent  solution  are 
unnecessary  and  may  be  a  potential  risk 
for  accidental  ingestion  by  young 
children,  the  Panel  recommends  that 
package  size  be  limited  to  that 
containing  a  total  of  0.6  mL  of  benzyl 
alcohol. 

(2)  Effectiveness.  The  Panel  has 
discussed  the  effectiveness  of  benzyl 
alcohol  elsehwere  in  this  document.  (See 
part  IV.  paragraph  B.3.a.(2)  below — 
Effectiveness.)  Benzyl  alcohol  does  have 
local  anesthetic  activity,  but  studies  of 
effectivness  by  application  into  a  tooth 
cavity  for  the  relief  of  toothache  are  not 
available. 

Since  benzyl  alcohol  solutions  stored 
in  soft  glass  containers  have  been 
shown  to  increase  in  pH  and  drecrease 
in  anesthetic  ativity,  the  Panel  believes 
there  may  be  stability  problems  with 
blezyl  alcohol  solutions  in  some  dosage 
forms  or  in  some  types  of  packaging. 
Therefore,  the  stability  of  benzyl  alcohol 
in  the  particular  dosage  form  and 
packaging  intended  for  marketing 
should  be  established  (Ref.  6). 

(3)  Proposed  dosage,  Adults  and 
chUdren  2  years  of  age  and  olden  Place 
a  cotton  pledget  moistened  with  1-  to  3- 
percent  benzyl  alcohol  into  the  tooth 
cavity  for  approximately  1  minute  not 
more  than  four  times  dally. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  active 
ingredients  for  the  relief  of  toothache, 
(Se^  part  IH  paragraph  8.1.  above — 
Category  I  Labeling). 


In  addition,  products  containing 
benzyl  alcohol  should  contain  no  more 
than  a  total  of  0.6  mL  (30  mL  of  a  2- 
percent  solution  or  60  mL  of  a  1-percent 
solution)  of  benzyl  alcohol  in  a 
container  capable  of  maintaining 
stability  of  the  product 

(5)  Evaluation.  The  Panel  concludes 
that  there  is  insufficient  evidence  to 
establish  the  safety  and  effectiveness  of 
1  to  3  benzyl  alcohol  as  an  agent  for  the 
relief  of  toothache.  Data  to  demonstrate 
safety  and  effectiveness  as  an  agent  for 
the  reUef  of  toothache  will  be  required 
in  accordance  with  the  guidelines  set 
forth  below.  (See  part  m.  paragraph  C. 
below — Data  Required  for  Evaluaticm.) 

Benzyl  alcohol  does  possess  local 
anesthetic  activity,  but  the 
concentrations  (in  aqueous  and 
nonaqueous  solvents]  needed  to  provide 
relief  of  pain  arising  from  the  tooth  pulp 
have  not  been  established.  Benzyl 
alcohol  at  a  concentration  of  100  percent 
is  a  potent  irritant,  and  the  maximal  safe 
concentrations  (in  aqueous  and 
nonaqueous  solvents)  of  solutions  for 
application  to  oral  mucosa  have  not 
been  established.  Since  only  1  g  of 
benzyl  alcohol  is  soluble  in  about  25  to 
30  mL  of  water,  aqueous  preparations 
containing  more  than  3  to  4  percent 
benzyl  alcohol  may  produce  irritation  as 
a  result  of  some  undissolved  benzyl 
alcohol 
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c.  Butacaine  sulfate.  The  Panel 
concludes  that  there  are  insufficient 
data  to  establish  the  safety  and 
effectiveness  of  4  percent  butacaine 


sulfate  as  an  agent  for  the  reUef  of 
toothache. 

(1)  Safety.  Butacaine  sulfate  is 
classified  by  the  Panel  as  a  safe  oral 
mucosal  analgesic.  (See  part  IV, 
paragraph  B.I.C.  (1)  below — Safety.) 
However,  the  Panel  concludes  that  there 
are  insufficient  data  to  establish  the 
safety  of  4  percent  butacaine  sulfate  as 
an  agent  for  the  relief  of  toothache. 

(2)  Effectiveness.  Butacaine  sulfate  is 
classified  by  the  Panel  as  an  effective 
oral  mucosal  analgesia  (See  part  IV. 
paragraph  B.I.C.  (2)  below — 
Effectiveness.)  However,  there  are 
insufficient  data  to  establish 
effectiveness  of  4  percent  butacaine 
sulfate  after  appUcation  into  a  tooth 
cavity  as  an  agent  for  the  relief  of 
toothache. 

(3)  Proposed  dosage.  Adults  and 
children  12  years  of  age  and  older.  Place 
a  cotton  pledget  moistened  with  4 
percent  butacaine  sulfate  into  the  tooth 
cavity  for  approximately  1  minute  not 
more  than  four  times  daily. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  active 
ingredients  for  the  relief  of  toothache. 
(See  part  III.  paragra^  B.I.  above — 
Category  I  Labeling.) 

In  addition,  the  Panel  recommends  the 
following  warnings  for  products 
containing  butacaine  sulfate: 

(a)  'Tk)  ndt  use  in  children  under  12 
years  of  age  unless  recommended  by  a 
dentist  or  physician." 

(b)  "Do  not  use  this  product  if  you 
have  a  history  of  aDergy  to  local 
anesthetics  such  as  procaine,  butacaine. 
benzocaine,  or  other  'caine' 
anesthetics." 

(5)  Evaluation.  The  Panel  concludes 
that  there  are  insufficient  data  to 
establish  the  safety  and  effectiveness  of 
4  percent  butacaine  sulfate  as  an  agent 
for  the  relief  of  toothache.  Data  to 
demonstrate  the  safety  and 
effectiveness  of  butacaine  sulfate  as  an 
agent  for  the  relief  of  toothache  will  be 
required  in  accordance  with  the 
guidelines  set  forth  below.  (See  part  UL 
paragraph  C.  below — Data  Required  fw 
Evaluation.) 

(d)  Capsicum  fas  a  counterirritanL 
The  Panel  concludes  that  there  are 
insufficient  data  available  to  permit 
final  classification  of  the  effectiveness 
of  capsicum  equivalent  to  0.01  to  OXiZ 
percent  of  capsaicin  for  OTC  use  as  an 
agent  for  the  relief  of  toothache  as  a 
counterirritant  on  intact  (normal)  oral 
mucosa  as  specified  in  the  proposed 
dosage  section  discussed  below. 
Capsicum  is  safe  for  application  to 
normal  oral  mucous  membranes,  but  is 
considered  unsafe  for  application  into  a 
tooth  cavity  or  for  use  on  irritated  oral 
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mucosa.  (See  part  HI.  paragraph  B.2.a. 
above — Capsicum.] 

(1)  Safety.  Clinical  use  and  marketing 
experience  have  confirmed  that 
capsicum  equivalent  to  0.02  percent  of 
capsaicin  is  safe  for  OTC  use  on  normal 
oral  mucosa. 

As  used  in  drug  products  intended  for 
application  to  skin  or  mucous 
membrane,  the  desired  pharmacologic 
effect  of  dilutions  of  capsicum  {ind 
capsicum  oleoresin  is  a  mild  local 
irritation.  Safety  evaluations  are  related 
to  estimation  of  the  degree  of  local 
irritation  produced  by  acute  use  of  a 
counterirritant  in  a  suitable  dosage  form 
and  chronic  irritation  due  to  prolonged 
application  which  could  theoretically 
have  some  adverse  effects,  but  long- 
term  use  would  be  excluded  by  proper 
labeling.  Package  size  should  be  limited 
to  a  maximimi  amount  for  eight 
applications  so  as  to  discourage 
prolonged  use. 

Two  evaluations  of  dental  poultices 
containing  capsicimi  contribute  some 
limited  information  on  irritant  effects,  or 
lack  thereof,  of  capsicum  or  oral 
mucosa.  In  1936  a  dental  poultice  stated 
to  contain  2.3  percent  capsicum,  and  6 
other  ingredients  (including  aconite, 
which  is  an  irritant]  was  evaluated  by 
the  Council  on  Dental  Therapeutics  of 
the  American  Dental  Association  (Ref. 
1).  Tests  by  a  pharmacologist  in  which 
three  subjects  applied  the  test  poultice 
to  the  buccal  cavity  on  one  side  and  a 
poultice  composed  of  hops  on  the  other 
side  showed  no  burning  or  erythema  at 
the  site  of  application  on  either  side. 
The  capsicum  poultice  produced  very 
mild  burning  on  the  tongue. 

The  poultice  was  reformulated  and 
again  submitted  to  the  Council  (Ref.  2]. 
The  revised  formula  contained  2.3 
percent  capsicum  with  3  percent 
benzocaine  and  4  ingredients  stated  by 
the  reference  to  be  inactive.  The  report 
states,  "Laboratory  and  clinical  studies 
indicate  that  this  product  will  produce 
no  harmful  local  effects."  The  report 
simimarizes  four  clinical  studies,  only 
one  of  which  mentions  tissue  irritation 
or  lack  thereof.  In  this  study,  reddening 
of  the  oral  mucosa  was  evaluated  after 
1-hour  contact  with  the  poultice  and 
with  a  control  poultice.  In  30  subjects 
the  medicated  poultice  produced 
hyperemia  to  the  same  or  less  degree 
than  the  control  poultice;  in  20  subjects 
there  was  more  hyperemia  from  the 
medicated  poultice  than  from  the  control 
poultice.  It  must  be  noted,  however,  that 
the  literature  is  conflicting  in  regard  to 
whether  or  not  capsicum  is  a 
rubefacient,  and  hyperemia  may  not  be 
a  valid  measure  of  irritant  effect  (Refs.  3, 
4,  and  5).  In  addition,  a  local  anesthetic 
may  inhibit  the  local  vasodilation 


response  to  a  rubefacient  drug  (Ref.  6). 
(See  part  III.  paragraph  B.2.a.  (1] 
above — Safety.] 

(2]  Effectiveness.  As  an  active 
ingredient  of  dental  poultices,  capsicum 
is  claimed  to  provide  relief  of  toothache 
(as  a  counterirritant)  when  the  poultice 
is  applied  to  the  gum. 

A  published  Council  on  Dental 
Therapeutics  report  (Ref.  2]  on  the 
effectiveness  of  a  capsicimi-containing 
poultice  includes  the  only  four  ciincial 
studies  that  could  be  found.  The  poultice 
contained  2.3  percent  capsicimi,  3 
percent  benzocaine,  and  4  other 
ingredients,  including  hops,  labeled  as 
inactive  ingredients.  In  the  first  study, 
which  was  sponsored  by  the 
manufacturer,  participating  dentists 
alternately  gave  the  test  poultice  or  a 
hops  poultice  to  patients  suffering  mild 
pain.  The  patients  were  asked  to  report 
(on  a  card)  the  rapidity  and  degree  of 
pain  relief  afforded  by  the  poultices.  The 
company  reported  that  the  medicated 
poultice  showed  measurable  superiority 
over  the  placebo,  but  the  company  also 
noted  that  the  results  of  this  first  study 
were  not  particularly  conclusive.  The 
Council  itself  conducted  a  similar  study, 
except  that  efforts  were  made  to  prevent 
the  dentist  and  the  patient  from 
identifying  which  poultice  was  the 
active  one.  Results  indicated  no 
particular  superiority  of  the  capsictmi- 
benzocaine  poultice  over  the  placebo. 
There  was  a  very  high  placebo  response. 
In  a  third  study,  a  placebo  "pill"  was 
compared  with  the  test  poultice.  The 
results  were  more  favorable  for  the 
poultice  them  for  the  pill,  but  of  course 
the  control  drug  was  an  inadequate 
control.  The  fourth  study  was  a  double- 
blind,  controlled  study  conducted  by  the 
Council's  referee.  The  subjects  were 
dental  students.  The  medicated  poultice 
was  placed  on  one  side  of  the  maxilla  in 
the  bicuspid  area,  and  the  placebo  was 
placed  on  the  other  side.  After  1  hour  of 
application  the  effects  were  evaluated, 
including  taste  (burning  and  bitter), 
hyperemia  of  the  tissues,  and  tissue 
sensitivity.  Only  in  taste  was  there  a 
statistically  significant  difference 
between  the  placebo  and  test  poultices. 
This  fourth  study  did  not  attempt  to 
evaluate  relief  of  clinical  pain. 
Measuring  "tissue  sensitivity"  would 
evaluate  the  effects  of  the  benzocaine 
component,  but  not  the  effects  of 
capsicum. 

(3)  Proposed  dosage.  Adults  and 
children  2  years  of  age  and  older  Apply 
0.01  to  0.02  percent  capsicum  in  a  dental 
poultice  dosage  form. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  agents  for  the 
relief  of  toothache.  (See  part  III. 


paragraph  B.l.  above — Category  I 
Labeling.) 

In  addition,  the  Panel  recommends  the 
following  warnings  for  products 
containing  capsicum: 

(a)  "Do  not  install  in  tooth  cavity." 

(b)  "Do  not  apply  to  irritated  oral  soft 
tissue.  Use  only  on  healthy  tissue." 

(c)  'To  avoid  danger  of  choking,  do 
not  leave  a  poultice  in  the  mouth  during 
periods  of  sleep." 

(5)  Evaluation.  The  Panel  concludes 
that  there  are  insufficient  data  to 
establish  the  effectiveness  of  0.01  to  0.02 
percent  capsicum  as  an  agent  for  the 
relief  of  toothache  (counterirritant).  Data 
to  demonstrate  effectiveness  as  an  agent 
for  the  relief  of  toothache  as  a 
counterirritant  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below.  (See  part  III.  paragraph  C. 
below — Data  Required  for  Evaluation.) 

Although  capsicum  appears  to  be  a 
safe  drug  when  it  is  used  occasionally  in 
low  concentrations  for  topical 
application  to  oral  mucous  membranes, 
there  are  presently  no  data  to  indicate 
what  concentration  of  capsicum  is 
needed  for  effectiveness  when  applied 
in  this  way  as  a  counterirritant. 

If  effective,  capsicum  will  only  relieve 
pain  symptoms  and  may,  therefore, 
disguise  the  true  disease  process.  For 
this  reason  and  because  chronic 
irritation  is  imsafe,  products  containing 
capsiciun  should  be  labeled  to  indicate 
only  temporary  use. 

Effectiveness  should  be  established 
by  two  well-controlled  clinical  studies  in 
which  a  capsicimi  dosage  form  affords 
significanUy  (P  <  0.05)  more  pain  relief 
than  the  appropriate  placebo.  Accepted 
indices  of  analgesic  effectiveness,  such 
as  pain  intensity  differences  (PID),  total 
pain  relief  (TOTPAR),  or  numbers  of 
patients  with  pain  reduction  greater 
than  50  percent,  could  be  used  to 
evaluate  effectiveness  of  capsicum  in 
reheving  clinical  pain  originating  from 
oral  tissues.  Two  years  should  be 
allowed  for  such  studies. 
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e.  Creosote.  The  Panel  concludes  that 
there  are  insufficient  data  to  establish 
the  safety  and  effectiveness  of  0.25  to  1.5 
percent  creosote  as  an  agent  for  the 
relief  of  toothache. 

(1)  Safety.  Creosote,  beech wod 
creosote,  is  obtained  by  the  distillation 
of  wood  tar  and  is  composed  of  a  large 
number  of  phenolic  compounds,  the 
greater  quantities  of  which  are  guaiacol 
(2-methoxyphenol)  and  creosol  or 
methylguaiacol  (2-methoxy,4- 
methylphenol)  (Ref.  1).  These  phenols 
have  toxicities  similar  to,  but  less  than, 
that  of  phenol  (Ref.  2}.  Like  phenol, 
creosote  and  guaiacol  are  absorbed 
through  the  skin  and  mucous 
membranes  (Refs.  2,  3,  and  4).  Phenols 
are  protoplasmic  poisons  (Ref.  5). 
Although  stated  to  be  somewhat  less 
toxic  than  phenols,  creosote  and  its  two 
major  constitutents,  creosol  and 
guaiacol,  are  irritant  corrosive  fluids 
capable  of  damaging  tooth  pulp  and 
destroying  nerves  (Refs.  2  and  6).  As 
with  phenol,  the  maximum  safe 
concentration  of  creosote  for  application 
to  an  open  tooth  cavity  has  not  been 
established.  The  depth  of  the  tooth 
cavity,  and  therefore  its  proximity  to  the 
pulp,  is  a  major  factor  in  the  safety  of 
placing  any  kind  of  medication  into  the 
tooth,  since  these  medications  may 
cause  pulpal  irritation,  resulting  in 
irreversible  damage. 

(2)  Effectiveness.  Creosote  is  similar 
to  phenol  in  that  when  it  is  applied 
locally  it  paralyzes  sensory  nerves  and 
is  anesthetic  as  well  as  being  irritating 
and  germicidal  (Ref.  6).  Application  of  a 
droplet  of  full-strenth  creosote  to  the 
cavity  of  a  carious  tooth  usually  relieves 
toothache  temporarily  (Ref.  3).  However, 
no  data  were  presenied  or  found  in  the 
literature  on  effectiveness  of  solutions  of 
creosote  in  the  treatment  of  toothache, 
and  irritant  properties  of  creosote 
preclude  its  OTC  use  in  full-strength. 

(3)  Proposed  dosage.  Adults  and 
children  6  years  of  age  and  older:  Place 
a  cotton  pledget  moistened  with  0.25  to 
1.5  percent  creosote  into  the  tooth  cavity 
for  approximately  1  minute  not  more 
than  four  times  daily. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  active 
ingredients  for  the  relief  of  toothache. 
(See  Part  III.  paragraph  B.l.  above — 
Category  I  Labeling.) 


In  addition,  the  Panel  recommends  the 
following  warning  for  products 
containing  (H'eosote: 

"Do  not  use  in  children  imder  6  years 
of  age  unless  recommended  by  a  dentist 
or  physician." 

(5)  Evahiatibn.  The  Panel  concludes 
that  there  are  insufficient  data  to 
establish  the  safety  and  effectiveness  of 
0.25  to  1.5  percent  creosote  in  the  tooth 
cavity  for  the  relief  of  toothache.  Data  to 
demonstrate  safety  and  effectiveness  of 
creosote  as  an  agent  for  the  relief  of 
toothache  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below.  (See  part  m.  paragraph  C. 
below— data  Required  for  Evaluation.) 
These  studies  should  be  completed  in  a 
30-month  period. 

Referwices 

(1)  CJsol  A..  R.  Pratt  and  A.  R.  Gennaro, 
"Hie  United  States  Dispensatory,"  27th  Ed., ). 
B.  Lippincott  Co.,  Philadelphia,  p.  355, 1973. 

(2)  Gosselin,  R.  E.,  et  al..  "Clinical 
Toxicology  of  Commercial  Products,"  4th  Ed., 
Williams  and  Wilkins,  Baltimore,  Section  Q. 
p.  126, 1976. 

(3)  Council  on  Dental  Therapeutics, 
"Accepted  Dental  Therapeutics,"  37th  Ed., 
American  Dental  Association.  Chicago,  p. 
208,1977. 

(4)  OsoL  A..  R.  Pratt  and  A.R.  Gennaro, 
The  United  States  Dispensatory"  27th  Ed.,  J. 
B.  Lippincott  Co.,  Philadelphia,  p.  571, 1973. 

(5)  Kutscher,  A.  H.,  et  al.,  "Pharmacology 
for  Ae  Dental  Hygienist"  Lea  and  Febiger, 
Philadelphia,  p.  174, 1967. 

(6)  Osol,  A.,  et  al.,  "The  Dispensatory  of  the 
United  States,"  24th  Ed.,  J.  B.  Lippincott  Co.. 
Philadelphia,  p.  33a  1947. 

f.  Cresol.  The  Panel  concludes  that 
there  are  insufficient  data  to  establish 
the  safety  and  effectiveness  of  0.25  to  1.0 
percent  cresol  as  an  OTC  agent  for  the 
relief  of  toothache. 

(1)  Safety.  Cresol,  a  mixture  of  2-.  3-, 
4-methylphenol8  is  obtained  by 
fractional  distillation  of  coal  tar  or 
petroleum  (Refs.  1  and  2).  Cresol  is  a 
protoplasmic  poison  resembling  phenol 
in  its  effects  although  it  may  be  slightly 
more  corrosive  than  phenol,  and  its 
systemic  effects  may  be  slightly  milder 
because  of  slower  absorption  (Refs.  3 
and  4).  In  an  in  vitro  test,  0.25  percent 
cresol,  0.54  percent  phenol,  0.3  percent 
i77-cresol,  and  1.2  percent  benzyl  alcohol 
produced  total  hemolysis  of 
erythrocytes  (Ref.  5).  In  a  study  of 
carcinogenic  activity  of  phenol  and 
related  compounds  on  mouse  skin,  each 
of  the  three  cresols  was  reported  to  have 
the  same  order  of  "promoting"  activity 
as  phenol  (Ref.  6). 

On  the  skin,  cresol  produces 
erythema,  burning,  and  numbness  (Ref. 
2).  If  ingested,  cresol  causes  a  severe 
burning  sensation  in  the  mouth  and 
upper  abdomen,  dysphagia  (difficulty  in 


swallowing),  vomiting,  and  diarrhea 
(Ref.  2).  d^nic  poisoning  (by  ingestion 
or  by  percutaneous  absorption)  may 
produce  widely  varied  reactions  sudi  as 
gastrointestinal  disturbances,  central 
nervous  system  dysfunctions,  skin 
eruptions,  jaundice,  oliguria,  and  uremia 
(Ref.  7).  At  least  one  death  has  been 
reported  from  topical  application  of 
cresol  to  a  large  area  of  the  body  surface 
of  a  child  (Ref.  8).  Irritation  of  periapical 
tissues  may  occur  if  cresol  is  used  in 
root  canal  therapy  (Ref.  1). 

(2)  Effectiveness.  Early  studies  in 
experimental  animals  and  man  suggest 
that  cresol  solutions  have  some  local 
anesthetic  activity  (Refs.  9  through  12). 
Gumey  (Ref.  13)  reports  that  cresols 
have  been  used  as  mild  pulpal 
analgesics  and  that  when  applied  tmder 
proper  conditions  they  exhibit  a 
demonstrable  analgesia.  He  notes  diat 
the  analgesia  may  be  easily  seen  with 
appUcation  of  cresol  to  irritated  pulps  of 
primary  teeth  but  that  analgesia  is  very 
difficult  to  demonstrate  with  permanent 
teeth.  Gumey's  paper  did  not  include 
clinical  studies. 

The  Panel  conducted  a  thorou^ 
search  of  the  scientific  literature  for 
clinical  studies  of  cresol  as  a  local 
anesthetic  for  use  on  soft  oral  tissue  or 
for  the  relief  of  toothache.  Such  studies 
were  not  found.  One  submission 
included  one  unpublished  clinical  study 
of  the  obtundent  qualities  of  a  product 
containing  cresol  and  boric  acid  (Ref. 
14).  This  clinical  study  apparently 
included  more  than  120  patients,  but  it 
was  uncontrolled,  not  well-dociunented, 
and  evaluations  were  subjective. 

(3)  Proposed  dosage.  Adults  and 
children  6  years  of  age  and  olden  Place 
a  cotton  pledget  moistened  with  0.25  to 
1.0  percent  cresol  in  aqueous  solution 
into  the  tooth  cavity  for  approximately  1 
minute.  The  total  amoimt  to  be  applied 
in  a  24-hour  period  should  not  exceed 
400  mg  for  adults  or  200  mg  for  children 
6  to  12  years  of  age. 

(4)  Labeling.  The  Panel  reconunends 
the  Category  I  labeling  for  products 
containing  active  ingredients  for  the 
relief  of  toothache.  (See  part  III. 
paragraph  B.I.  above — Category  I 
Labeling.) 

In  addition,  the  Panel  recommends  the 
following  warning  for  products 
containing  cresol: 

"Do  not  use  in  children  under  6  years 
of  age  unless  recommended  by  a  dentist 
or  physician." 

(5)  Evaluation.  The  Panel  concludes 
that  there  are  insufficient  data  to 
establish  the  safety  and  effectiveness  of 
0.25  to  1.0  percent  cresol  in  the  tooth 
cavity  for  the  reUef  of  toothache.  Data  to 
demonstrate  safety  and  effectiveness  of 
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cresol  as  an  agent  for  the  relief  of 
toothache  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below.  (See  part  III.  paragraph  C. 
below — Data  Required  for  Evaluation.) 
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g.  EugenoJ  (1  to  B4  percent).  The  Panel 
concludes  that  1  to  84  percent  eugenol  is 
safe  but  that  there  are  insufficient  data 
available  to  permit  final  classification  of 
its  effectiveness  for  use  as  an  OTC 
agent  for  the  relief  of  toothache. 

(1)  Safety.  The  Panel  has  discussed 
the  safety  of  eugenol  elsewhere  in  this 
document.  (See  part  III.  paragraph 
B.l.(l)  above— Safety.) 

(2)  Effectivenes.  The  Panel  concludes 
that  eugenol  in  concentrations  of  1  to  84 
percent  may  be  effective  as  an  agent  for 
the  relief  of  toothache  since  it  is 
recognized  as  effective  at  a 
concentration  of  85  to  87  percent.  (See 
part  III.  paragraph  B.l.(2)  above- 
Effectiveness.)  However,  there  are 
insufHcient  data  to  establish  the 


effectiveness  of  eugenol  in  lower 
concentrations  (Refs.  1  and  2).  The 
Panel,  therefore,  recommends  that 
studies  be  conducted  within  this  dosage 
range. 

(3)  Proposed  dosage.  Adults  and 
children  2  years  of  age  and  older:  Place 
a  cotton  pledget  moistened  with  1  to  84 
percent  eugenol  into  the  tooth  cavity  for 
approximately  1  minute  not  more  than 
four  times  daily. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  active  ingredients  for  the 
relief  of  toothache.  (See  part  III. 
paragraph  B.l.  above — Category  I 
Labeling.) 

In  addition,  the  Panel  reconmiends  the 
following  warning  for  products 
containing  eugenol: 

"Do  not  use  if  you  are  allergic  to 
eugenol." 

(5)  Evaluation.  The  Panel  concludes 
that  there  are  insufficient  data  to 
establish  the  effectiveness  of  1  to  84 
percent  eugenol  in  the  tooth  cavity  for 
the  relief  of  toothache.  Data  to 
demonstrate  the  effectiveness  of  1  to  84 
percent  eugenol  as  an  agent  for  the  relief 
of  toothache  wrill  be  required  in 
accordance  with  the  guidelines  set  forth 
below.  (See  part  m.  paragraph  C. 
below — Data  Required  for  Evaluation.) 
Raferencea 

(1)  OTC  Volume  080003. 

(2)  OTC  Volume  080081. 

h.  Phenol.  The  Panel  concludes  that 
there  ar^  insufticient  data  available  to 
permit  final  classification  of  the  safety 
and  effectiveness  of  phenol  in 
concentrations  up  to  1.5  percent  for  OTC 
use  as  an  agent  for  the  relief  of 
toothache  as  specified  in  the  proposed 
dosage  section  below. 

(1)  Safety.  The  Panel  concludes  that 
phenol  in  concentrations  up  to  1.5 
percent  in  aqueous  solution  is  safe  for 
application  to  oral  mucous  membranes, 
but  the  maximum  safe  concentration  for 
application  to  an  open  tooth  cavity  has 
not  been  established.  The  depth  of  the 
tooth  cavity  and  therefore  its  proximity 
to  the  pulp  is  a  major  factor  in  the  safety 
of  placing  any  kind  of  medication  into 
the  tooth  because  these  medications 
may  cause  pulpal  irritation  resulting  in 
irreversible  damage. 

The  opinions  of  two  acknowledged 
research  experts  in  endodontics  cite 
phenol's  capacity  to  damage 
odontoblasts  by  increasing  the 
permeability  of  dentinal  tubules  (Refs.  1 
and  2).  They  further  state  that  phenol,  as 
a  protoplasmic  poison,  may  stop  pain, 
but  its  potential  to  produce  pulp  damage 
warrants  its  elimination  from  toothache 
preparations.  Nevertheless,  the  Panel 
had  no  convincing  evidence  that  phenol 


in  concentrations  up  to  1.5  percent  was 
unsafe  and  therefore  placed  it  in 
Category  III.  (See  part  IV.  paragraph 
B.l.c.{l)  below— Safety.) 

(2)  Effectiveness.  The  local  anesthetic 
activity  of  low  concentrations  of  phenol 
is  due  to  its  ability  to  block  nerve 
conduction,  but  this  action  is  limited. 
High  concentrations  demyelinate  or 
otherwise  destroy  many  types  of  nerve 
endings  (Refs.  3  and  4). 

The  effectiveness  of  phenol  as  an 
agent  for  the  relief  of  toothache  has 
never  been  demonstrated.  Originally, 
phenol  was  used  in  dentistry  for  so- 
called  "cavity  sterilization";  however, 
because  high  concentrations  of  phenol 
have  been  shown  to  do  more  harm  than 
good  by  increasing  the  permeability  of 
dentin,  its  use  is  no  longer  advocated 
(Refs.  1  and  2).  (See  part  IV.  paragraph 
B.l.c.(2)  below— Effectiveness.) 

(3)  Proposed  dosage.  Adults  and 
children  2  years  of  age  and  older  Place 
a  cotton  pledget  moistened  with  1.5 
percent  phenol  in  aqueous  solution  into 
the  tooth  cavity  for  approximately  1 
minute  not  more  than  four  times  daily. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  active  ingredients  for  the 
relief  ot  toothache.  (See  part  III. 
paragraph  B.l.  above — Category  I 
Labeling.) 

(5)  Evaluation.  The  Panel  concludes 
that  there  are  insufficient  data  to 
establish  the  safety  and  effectiveness  of 
phenol  as  an  agent  for  the  relief  of 
toothache.  Data  to  demonstrate  safety 
and  effectiveness  of  phenol  as  an  agent 
for  the  relief  of  toothache  will  be 
required  in  accordance  with  the 
guidelines  set  forth  below.  (See  part  III. 
paragraph  C.  below — Data  Required  for 
Evaluation.) 
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i.  Thymol  preparations  (thymol  and 
thymol  iodide).  The  Panel  concludes 
that  thympl  preparations  in 
concentrations  up  to  20  percent  are  safe 
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but  that  there  are  insufficient  data 
available  to  permit  final  classification  of 
their  effectiveness  for  use  as  OTC 
agents  for  the  relief  of  toothache  as 
specified  in  the  proposed  dosage  section 
below. 

(1)  Safety.  The  acute  toxicity  of 
thymol  in  a  solution  of  propylene  glycol 
was  determined  by  oral  administration 
to  experimental  animals  CRef.  1).  Groups 
of  10  young  adult  Osbome-Mendel  rats, 
evenly  divided  by  sex,  were  fasted  for 
approximately  18  hours  and  given  the 
test  material.  The  LDu  was  0.98  g/kg 
with  a  death  time  ranging  from  4  hours 
to  5  days.  The  toxic  signs  with  high 
doses  consisted  of  depression,  ataxia 
(failure  of  muscle  coordination],  and 
coma. 

The  minimum  oral  lethal  dose  of 
thymol  has  been  reported  to  be  800  mg/ 
kg  in  the  mouse,  750  to  1,000  mg/kg  in 
the  rabbit,  and  250  mg/kg  in  the  cat  (Ref. 
2). 

Thymol  is  considered  to  be  less  toxic 
than  phenol.  In  humans  fats  and  alcohol 
increase  absorption  and  aggravate  the 
toxic  symptoms  (Ref.  3).  Thymol  is 
completely  absorbed  from  the  intestine. 
It  is  excreted  in  the  urine  as  the  sulfate 
and  glucuronide  together  with  some 
thymol-quinone.  About  half  of  a  dose  is 
destroyed  in  the  body.  Thymol  is  an 
irritant  to  the  kidneys  (Ref.  3). 

There  are  no  appaj-ent  studies  on 
thymol  iodide;  however,  when  thymol 
iodide  was  fed  to  rats  for  5  weeks  in  a 
study  designed  to  demonstrate  iodide 
availability,  there  was  considerable 
uptake  of  iodide  by  the  thyroid  (Ref.  4). 

Boutwell  and  Bosch  (Ref.  5)  studied 
over  50  compounds  related  to  phenol  for 
their  ability  to  promote  the  development 
of  skin  follownng  a  single  initiating  dose 
of  dimethylbenzanthracene.  One  of  the 
compounds  tested  (2-i8opropyl-4- 
methylphenol)  is  closely  related  to 
thymol.  When  dissolved  in  16  percent 
benzene  and  applied  weekly  for  12 
weeks  to  mice,  19  percent  developed 
skin  tiunors  and  6  percent  (1  and  16 
mice]  developed  a  carcinoma. 

"The  United  States  Dispensatory" 
(Ref.  6]  states  that  thymol  can  cause 
nausea,  vomiting,  albuminuria, 
headache,  tinnitus,  dizziness,  muscular 
weakness,  a  thready  pulse,  slow 
respiration,  and  a  full  in  body 
temperatiire.  It  further  states  that  the 
heart  is  depressed  by  "therapeutic" 
doses.  Thymol  used  systemically  in  the 
treatment  of  mycosis  has  been  given  as 
divided  oral  doses  consisting  of  1  to  2  g 
daily  being  administered  in  courses  of  2 
of  each  3  days.  It  has  also  been  used  as 
an  intestinal  antiseptic,  in  doses  up  to 
120  mg. 

Gleason  et  al.  (Ref.  7]  state  that  the 
toxicity  of  thymol  is  beUeved  to  lie  on 


the  borderline  between  toxicity  classes 
3  and  4  (moderately  toxic  and  very 
toxic). 

Thymol  is  less  toxic  than  phenol,  and 
larger  doses  may  be  taken  (Ref.  3).  It 
generally  irritates  tissues  and  given 
oraUy  irritates  the  gastric  mucosa. 
Rashes  from  thymol  sre  not  uncommon 
(Ref.  3).  It  was  formerly  used  for  the 
treatment  of  hookworm  infestations,  but 
it  had  to  be  used  in  such  large  doses  that 
there  was  danger  of  serious,  even  fatal, 
poisoning.  Oral  doses  stimulate 
peristalsis  and  may  cause  diarrheal 
stood  (Ref.  6). 

Thymol  should  not  be  given  by  mouth 
to  persons  with  gastrointestinal 
disorders  or  impaired  kidney  function.  It 
should  be  given  with  care  to  patients 
with  heart  disease  (Ref.  3).  However,  the 
amounts  used  topically  in  the  oral  cavity 
are  insufficient  to  cause  problems  for 
these  individuals. 

(2)  Effectiveness.  Thymol  is  used 
chiefly  as  a  deodorant  in  antiseptic 
mouthwashes  and  gai^es.  Mixed  with 
phenol  and  camphor,  thymol  is  used  in 
dentistry  to  prepare  cavities  before 
filling,  and  mixed  with  zinc  oxide  it 
forms  a  protective  cap  for  the  dentine 
(Ref.  3). 

There  are  reports  of  use  of  thymol  or 
thymol  iodide  in  products  for  the  relief 
of  toothache,  but  there  are  insufficient 
data  to  establish  effectiveness  (Refs.  1 
through  7).  Since  eugenol  and  thymol  are 
chemically  similar,  the  possibility  of 
effectiveness  as  an  agent  for  the  relief  of 
toothache  is  suggested  and  has 
frequently,  in  fact,  been  associated  with 
professional  use  for  this  purpose  (Ref.  3). 

(3)  Proposed  dosage,  adults  and 
children  2  years  of  age  and  older.  Place 
a  cotton  pledget  moistened  with  a 
maximum  of  20  percent  thymol  or 
thymol  iodide  in  the  tooth  cavity  for 
approximately  1  minute  not  more  than 
four  times  daily. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  active 
ingredients  for  the  relief  of  toothache. 
(See  part  m.  paragraph  B.I.  above — 
Category  I  Labeling.) 

(5)  Evaluation.  The  Panel  concludes 
that  there  is  insufficient  information  to 
establish  the  effectiveness  of  thymol 
preparations  as  agents  for  the  relief  of 
toothache.  Data  to  demonstrate 
effectiveness  as  an  agent  for  the  relief  of 
toothache  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below.  (See  part  HI.  paragraph  C. 
below— Data  Required  for  Evaluation.) 
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Category  III  Labeling 

None. 

C.  Data  Required  for  Evaluation 

The  Panel  has  agreed  diat  die 
guidelines  recommended  in  this 
document  for  the  studies  required  to 
bring  a  Category  III  drug  into  Category  I 
are  in  keeping  with  the  present  state  of 
the  art  and  do  not  preclude  the  use  of 
any  advances  or  improved  methodology 
in  the  future. 

1.  Principles  in  the  design  of  an 
experimental  protocol  for  testing  agents 
for  the  relief  of  toothache — a.  General 
principles.  As  far  as  the  Panel  could 
determine,  no  acceptable  studies  had 
been  published  which  prove 
effectiveness  of  an  agent  for  the  relief  of 
toothache.  The  recommendation  of 
eugenol  (85  to  87  percent)  in  oil  of  cloves 
for  Category  I  was  made  on  the  basis  of 
a  long  history  of  use  by  dental 
practitioners.  The  Panel  recommends 
that  Category  m  agents  for  the  relief  of 
toothache  be  tested  using  the  following 
protocol.  Also,  the  Panel  would  like  to 
encourage  industry  to  study  eugenol  and 
oil  of  cloves  using  the  same  protocol  in 
order  to  determine  the  performance  of 
such  standards.  Such  data  would  be 
useful  in  either  verifying  the  Panel's 
conclusions  or  for  future  amendment  of 
the  monograph. 

b.  Selection  of  patients.  Patients  are 
screened  when  they  enter  the  program 
to  determine  whether  they  have  severe, 
throbbing,  and  persistent  toothache 
which  is  described  as  intolerable. 
Subjects  should  be  restricted  to  adults 
20  to  50  years  of  age  not  taking  central 
nervous  system  medications  or  having 
physical  illness. 

c.  Study  method.  Three  investigators 
at  separate  institutions,  preferably 
academic  institutions,  should  perform 
these  studies.  The  general  plan  should 
be  a  sequential  analysis  as  described  in 
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several  publications  (Refs.  1,  2,  and  3). 
The  medication  and  placebo  should  be 
coded  with  rfindom  numbers  and 
supplied  in  pairs. 

Patient  A  receives  one  of  the  pair  of 
medications.  The  tooth  cavity  is  gently 
rinsed  with  warm  water  and  the 
medication  is  placed  in  the  cavity  on  a 
piece  of  cotton.  The  cotton  is  removed 
after  5  minutes.  In  the  case  where  the 
agent  for  the  relief  of  toothache  is  a  gel, 
the  gel  is  placed  directly  in  the  tooth 
cavity  without  cotton  and  allowed  to 
leach  out.  The  investigator  then  asks  the 
patient  to  determine  whether  the  pain  is 
now  tolerable.  If  the  pain  is  still 
intolerable,  no  relief  is  noted  for  patient 
A  and  the  dentist  performs  his  or  her 
normal  procedure  on  the  tooth  according 
to  diagnosis.  To  determine  the  duration 
of  tolerable  pain  the  same  inquiry  is 
conducted  every  10  minutes  for  90 
minutes  or  until  the  subject  says  the 
pain  has  become  intolerable  again.  At 
that  time,  the  dentist  performs  his  or  her 
normal  procedure  on  the  tooth  according 
to  diagnosis. 

Patient  B  receives  the  second 
medication  of  the  pair,  and  the  same 
procedure  is  followed.  The  code  is 
broken,  and  a  point  is  plotted  on  the 
sequential  chart  as  follows: 

(1)  The  active  vs.  placebo  no  point 
plotted:  no  relief  obtained  with  either 
agent,  or  both  agents  provided  relief  but 
relief  did  not  last  at  least  20  minutes 
more  for  one  agent  than  for  the  orther. 

(2)  Active  better  than  placebo:  pain 
becomes  tolerable  in  the  active-agent 
subject  and  remains  so  for  20  minutes 
more  than  for  the  placebo  subject. 

(3)  Placebo  better  than  active:  Pain 
becomes  tolerable  in  the  placebo  subject 
and  remains  so  for  20  minutes  more  than 
in  the  active-agent  subject. 

d.  Interpretation  of  data.  Pairs  of 
patients  are  repeated  whenever  they 
become  available  until  statistical 
significance  [p  less  0.05)  is  reached  on 
the  sequential  analysis  chart.  No 
attempt  is  made  to  pair  patients  other 
than  on  the  basis  of  time  of  arrival. 
Blinding  of  the  investigator  and  the 
subject  may  be  difficult  with  aromatic 
substances  such  as  eugenol  and  thymol. 
It  is  recommended  that  a  third  bottle  be 
supplied  with  each  pair  of  test  agents. 
This  bottle  should  contain  85  to  87 
percent  eugenol  or  oil  of  cloves.  It 
should  be  opened  first  before  opening 
any  coded  medication.  Just  before  the 
test  substance  is  applied  to  the  tooth  a 
small  amount  of  eugenol  is  placed  on  the 
tongue.  This  procedure  may,  to  some 
degree,  mask  the  effect  of  taste  and 
odor.  In  addition,  placebo  and  test 
substance  should  resemble  each  other  in 
color  and  viscosity. 


Also,  the  safety  of  benzyl  alcohol, 
butacaine,  creosote,  cresol,  and  phenol 
as  agents  for  the  relief  of  toothache 
should  be  demonstrated  by  well- 
designed  studies  in  the  tooth  cavities  of 
himians  under  conditions  of  proposed 
use. 
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2.  General  principles  in  the  design  of 
an  experimental  protocol  for  testing 
counterirritants  as  agents  for  the  relief 
of  toothache.  Currently  there  are  no 
generally  accepted  protocols  for  testing 
the  effectiveness  of  counterirritant 
ingredients.  The  Panel  recommends  that 
the  industry  and  FDA  consider  and 
develop  mutually  acceptable 
methodology. 

The  only  counterirritants  considered 
by  the  Panel  were  intended  for 
application  to  the  gum.  Factors  involved 
in  the  testing  of  agents  for  the  relief  of 
toothache,  as  discussed  above,  would  be 
apphcable  as  well  to  testing 
counterirritants  and  would  provide  a 
useful  basis  for  comparison.  (See  part 
in.  paragraph  C.l.  above — General 
principles  in  the  design  of  an 
experimental  protocol  for  testing  agents 
for  the  relief  of  toothache.)  This 
approach  has  not  been  previously  used 
in  testing  coimterirritants.  but  is 
pertinent  to  such  ingredients  which  may 
claim  to  reHeve  toothache  by  the 
application  of  a  poultice.  (See  part  III. 
paragraph  B.3.d.  above — Capsicum.) 

rV.  Oral  Mucosal  Analgesics  (Topical 
Anesthetics) 

A.  General  Discussion 

Oral  mucosal  analgesics  are  surface 
or  topical  anesthetics,  and  they  are  used 
as  dental  care  agents  by  surface 
application  to  provide  temporary  relief 
of  oral  discomfort.  Some  injectable  local 
anesthetics  have  surface  anesthetic 
properties  when  applied  topically  in 
ointment,  gel,  or  other  topical  dosage 
forms.  Included  in  this  category  are 
lidocaine  and  butyl-derivatives  of 
procaine,  such  as  tetracaine  and 
butacaine  (Ref.  1).  Benzocaine 
(ethylaminobenzoate)  is  very  commonly 
used  as  a  surface  anesthetic;  slow 
absorption  makes  it  safe  for  use  on 
wounds  and  mucous  membranes  (Ref. 
2).  Benzocaine  is  chemically  related  to 
procaine,  but  because  of  its  lack  of 
water  solubility  it  is  not  useful  as  an 
injectable  local  anesthetic  (Ref.  1). 


The  most  commonly  used  surface 
anesthetics  for  OTC  dental  use  are 
benzocaine  and  butacaine;  for  dental 
office  use,  lidocaine  and  tetracaine  are 
the  most  commonly  used  (Ref.  3). 
Another  drug,  dyclonine  is  chemically 
dissimilar  to  commonly  used  surface 
anesthetics  and  may  be  used  in  dental 
offices  for  patients  allergic  to  procaine, 
benzocaine,  or  chemically  similar  drugs 
(Ref.  1).  In  addition,  combinations  of 
surface  anesthetics  are  often  used  in 
dental  offices. 

Various  aromatic  principles  and 
alcohols  also  have  modest  to  intense 
surface  anesthetic  effects.  Tainter  (Ref. 
4)  found  that  phenol,  benzyl  alcohol, 
menthol,  and  chlorobutanol  have  topical 
anesthetic  activity.  However,  he  claimed 
that  phenol  (used  at  5  percent)  was  too 
caustic  to  be  useful,  while  chlorobutanol 
at  10  percent  and  menthol  at  5  or  10 
percent  were  irritating.  Studies  by 
Adriani  et  al.  (Ref.  5)  indicated  that 
classical  injectable  local  anesthetics 
that  are  highly  toxic  (tetracaine, 
cocaine,  dibucaine,  and  butacaine)  were 
also  highly  effective  surface  anesthetics, 
while  aromatic  compounds  (benzyl 
alcohol  and  menthol)  were  not  nearly  as 
effective. 

1.  Adverse  effects.  Adverse  effects 
from  surface  anesthetics  are  due  to 
overdosage,  local  irritation,  or  allergy. 

a.  Overdosage.  Most  anesthetic  bases 
are  rapidly  absorbed  when  applied  on 
the  mucosal  tissues  (Ref.  6).  Therefore, 
the  maximum  permissible  dose  (MPD) 
by  intravenous  injection  should  not  be 
exceeded  when  applying  the  drug  to  the 
oral  mucosa.  Tetracaine  and  dibucaine 
have  low  MPD's  because  of  high  toxicity 
on  intravenous  administration  (Ref.  4). 
These  drugs  are  absorbed  rapidly  from 
the  oral  mucosa.  When  used  as  an  agent 
to  be  applied  topically  to  the  oral 
mucosa,  the  dosage  which  is  absorbed 
may  exceed  a  safe  dose  and  may  cause 
systemic  toxicity  including  seizures  (Ref. 
5).  Their  use  should  be  closely 
supervised  by  a  dentist. 

Benzocaine  appears  to  be  an  ideal 
surface  anesthetic  because,  even  when 
applied  at  high  concentrations, 
overdosage  is  not  likely  to  occur. 
Furthermore,  it  does  not  irritate  the 
tissues  at  concentrations  used  in  OTC 
products.  Butacaine,  although  frequently 
used  in  dental  ointments,  has  toxicity 
about  equal  to  tetracaine.  This  toxicity 
level  caused  the  Panel  some  concern, 
but  based  on  safety  studies  provided 
during  Panel  deliberations,  a  long 
history  of  safe  use,  and  a  lack  of 
adverse  reaction  reports,  the  Panel 
recommends  butacaine  for  Category  I 
classification  (Refs.  1,  2,  and  3). 
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b.  Local  irritation.  As  noted  above, 
local  irritation  from  surface  application 
occurs  only  with  a  higher  concentration 
of  aromatic  compounds  or  alcohols.  The 
Panel  considered  local  irritation  as  a  a 
limiting  factor  in  determining  maximum 
safe  concentrations  of  these  agents. 

c.  Allergy.  Although  allergy  to  local 
anesthetics  is  considered  rare,  it  does 
occur,  especially  with  drugs  related 
chemically  to  procaine.  Benzocaine  and 
butacaine  are  both  in  this  category. 
Patients  who  are  allergic  to  "caine" 
anesthetics  should  be  warned  on  the 
package  labeling,  "Do  not  use  this 
product  if  you  are  allergic  to  (name  of 
local  anesthetics)  or  other  'caine' 
anesthetics."  These  patients  should  use 
topical  anesthetics  only  under  the 
supervision  of  a  dentist  or  physician. 
Since  allergies  to  local  anesthetics  are 
quite  rare,  the  target  population  for  a 
new  nonallergenic  anesthetic  would  be 
extremely  small;  thus,  there  may  not  be 
an  incentive  to  develop  an  OTC 
anesthetic  which  has  no  cross-reactivity 
with  currently  used  local  anesthetics. 

Dental  indications  for  use  of  topical 
anesthetics  for  the  relief  of  oral 
discomfort  include  temporary  relief  of 
pain  due  to  minor  irritation  or  injury  of 
soft  tissues  of  the  mouth,  temporary 
relief  of  pain  due  to  minor  dental 
procedures,  temporary  relief  of  pain  due 
to  minor  irritation  of  soft  tissues  caused 
by  dentures  or  orthodontic  appliances, 
temporary  relief  of  pain  due  to  canker 
sores  when  the  condition  has  been 
previously  diagnosed  by  a  dentist  or 
physician,  and  temporary  relief  of  sore 
gums  of  infants  and  children  due  to 
teething. 

.  2.  Carcinogenicity  of  phenol  and 
phenolic  compounds.  The  Panel  was 
concerned  with  reports  of  the 
carcinogenic  aitd  cocarcinogenic 
potential  of  phenol  and  phenolic 
substances,  especially  the  studies  of 
Boutwell  and  his  coworkers  and  other 
groups  (Refs.  7  through  13).  Therefore,  in 
addition  to  thorough  study  by  the  Panel, 
two  experts  were  invited  to  make 
presentations  to  the  Panel  (Refs.  14  and 
15). 

These  presentations  were  especially 
helpful,  since  they  presented  current 
views  of  earlier  studies.  The  key  point 
was  that  the  cocarcinogenic  effect  of 
phenoUc  compounds  is  reversible  and 
that  low  concentrations  by  themselves 
are  not  carcinogenic.  Thus,  i( 
concentrations  such  as  those 
recommended  for  mouth  rinses  or  other 
OTC  preparations  are  sufHcienUy  low 
and  the  period  of  their  use  is  restricted, 
there  is  no  evidence  that  such  use 
induces  oral  carcinoma.  The  Panel 
accepted  1.5  percent  phenol  in  aqueous 
solution  or  in  20  percent  ethyl  alcohol  as 


a  dental  rinse  or  in  70  percent  ethyl 
alcohol  for  direct  application  to  gums  as 
the  maximum  generally  recognized  as 
safe  (GRAS)  concentration  with  a  limit 
of  7  days  use  for  any  course  of  therapy, 
unless  treatment  is  under  the 
supervision  of  a  dentist  or  physician. 
(See  part  IV.  paragraph  B.l.c.  below — 
Phenol.)  Under  these  conditions  phenol 
and  similar  compounds  are  considered 
GRAS. 

Cresol,  a  phenolic  compound,  is 
recommended  for  Category  III  requiring 
effectiveness  studies  with  the  safe 
concentration  ranging  from  0.25  to  1 
percent  The  same  time  limitation  of  7 
days  is  recommended  for  cresol  and 
phenol  labeling.  (See  part  IV.  paragraph 
B.3.b.  below — Cresol.) 
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B.  Categorization  of  Data 

1.  Category  I  conditions  under  which 
oral  mucosal  analgesic  active 
ingredients  are  generally  recognized  as 
safe  and  effective  and  are  not 
misbranded.  The  Panel  recommends 
that  the  Category  I  conditions  be 
effective  30  days  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register. 

Categacy  I  Active  Ingredients. 

Benzocaine 
Butacaine  sulfate 

I%enol  preparations  (phenol  and  phenolate 
sodium] 

a.  Benzocaine.  Tlie  Panel  concludes 
that  5  to  20  percent  benzocaine  base  in 
appropriate  vehicles  is  safe  and 
effective  for  OTC  use  as  an  oral  mucosal 
analgesic  for  the  relief  of  oral  discomfort 
as  specified  in  the  dosage  section 
discussed  below.  Appropriate  vehicles 
are  polyethylene  glycol  or  propylene 
glycol  water-soluble  bases,  ointment 
bases,  ethyl  alcohol  up  to  70  percent 
(maximimi  dosage  1.0  mL).  and  denture 
adhesive  powders  or  creams. 

The  local  anesthetic  benzocaine  (ethyl 
aminobenzoate)  is  the  ethyl  ester  of 
para-aminobenzoic  add  (Refs.  1  through 
4).  It  has  edso  been  named  anesthesin. 
orthesin.  and  parathesin.  It  occurs  as  an 
odorless,  white,  crystalline  solid,  which 
is  very  slightly  soluble  in  water  (1:2,500). 
soluble  in  alcohol  (1:5).  and  soluble  in 
almond  and  olive  oils  (1:30  to  1:50)  (Ref. 
2).  Propylene  glycol  and  polyethylene 
glycol  may  be  used  as  water-misdble 
solvents  for  benzocaine. 

(1)  Safety.  Clinical  use  and  marketing 
experience  have  confirmed  that 
benzocaine  is  safe  for  OTC  use.  It  is  one 
of  the  more  widely  used  and  safest 
topical  anesthetics  foimd  in  OTC 
preparations.  It  has  been  widely  used 
since  1903.  When  applied,  benzocaine  is 
absorbed  so  slowly  from  oral  tissues 
and  wounds  that  reactions  due  to 
systemic  toxic  effects  are  virtually 
unknown  (Refs.  1  and  5).  The  seizures 
and  cardiac  depressant  characteristics 
of  overdose  of  "caine"  type  drugs  do  not 
occur  with  benzocaine,  and  reports  of 
such  reactions  with  the  use  of 
benzocaine  are  nonexistent  (Ref.  6). 
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Safety  in  part  is  due  to  hydrolysis  of  the 
drug  by  pseudocholinesterases  in  blood 
plasma  which  detoxifies  esters  of 
aminobenzoic  acid. 

Benzocaine  has  been  administered 
orally  to  relieve  stomach  pain  without 
any  resulting  toxic  ejects.  The  Panel  is 
unaware  of  any  fatalities  due  to  oral 
ingestion  of  benzocaine  and  the  lethal 
dose  in  man  is  not  known. 

Lethal  doses  have  been  determined  in 
animals  when  benzocaine  has  been 
administered  by  various  routes.  When 
administered  to  rabbits,  the  LDm  for 
benzocaine  was  146  mg/kg  by  the 
intratracheal  route  and  104  mg/kg 
intranasally  (Ref.  7).  In  this  study,  a 
comparison  with  other  commonly  used 
anesthetics  indicated  that  benzocaine  is 
the  safest. 

Benzocaine  therapy  is  not  absolutely 
without  adverse  effects.  Benzocaine  in 
high  doses  may  cause 
methemoglobinemia,  because  it  can     ' 
interfere  with  the  reconversion  of 
methemoglobin  to  hemoglobin  [Refs.  1 
and  5]. 

Cyanosis  appears  when  2  g  or  more  of 
total  adult  hemoglobin  have  been 
converted  to  methemoglobin  (the  latter 
is  incapable  of  carrying  oxygen).  Most 
reported  systemic  reactions  were  in 
infants  under  6  months  of  age  who  were 
treated  with  benzocaine  suppositories 
(Refs.  8  through  11).  Infants  under  4 
months  may  be  more  susceptible  than 
older  infants,  children,  or  adults  because 
of  their  relative  deBciency  of  DPNH- 
dependent  methemoglobin  reductase,  an 
enzyme  which  protects  against 
methemoglobin-inducing  foreign 
compounds  (Ref.  11).  Some  infants  under 
4  months  of  age  may  not  have  developed 
sufficient  quantities  of  the  reductase  to 
prevent  development  of 
methemoglobinemia  upon  exposure  to 
benzocaine. 

A  congenital  deficiency  of  the  enzyme 
in  older  children  or  in  adults  is  rare. 
There  are  three  cases  reported  in  the 
literature  of  adults  who  developed 
methemoglobinemia  within  3  hours  of 
ingestion  of  benzocaine  in  162.5-nvg  to 
325-mg  doses  (Refs.  11  and  12).  These 
reactions  were  of  a  mild  nature. 
When  caused  by  the  amounts 
absorbed  from  a  single  application  of 
benzocaine,  methemoglobinemia  is  not 
life  threatening  since  the  oxygen 
capacity  is  not  significantly  decreased. 
It  is  extremely  unlikely  that  a  dental 
apphcation  will  cause 
methemoglobinemia  if  used  according  to 
proper  directions. 

The  Panel  recommends  that  infants 
under  4  months  of  age  should  not  be  * 
treated  with  benzocaine  except  linder 
the  advice  and  supervision  of  a  dentist 
or  physician.  No  specific  warning 


concerning  methemoglobinemia  is 
considered  necessary. 

Objection  to  the  use  of  benzocaine  as 
an  oral  mucosal  analgesic  is  contained 
in  reports  of  allergic  responses  and 
cross  reaction  witii  other  anesthetics 
derived  fi-om  para-aminobenzoic  acid 
(Refs.  3  and  13  through  21).  However, 
the  total  number  of  cases  of  allergy  is 
small  compared  to  the  total  number  of 
applications  of  the  drug.  In  the  North 
American  Dermatologic  Study  (Ref.  20), 
the  incidence  of  benzocaine  irritancy 
and  sensitivity  equals  that  of  other 
commonly  used  drugs  and  is  less  than 
that  of  the  more  frequent  sensitizers. 
The  Panel  recommends  that  a  warning 
on  allergy  be  included  on  the  label. 

Because  benzocaine  is  a  derivative  of 
para-aminobenzoic  acid,  it  may  interfere 
with  sulfonamides  when  taken 
concurrently  because  benzocaine  would 
theoretically  inhibit  the  antibacterial 
action  of  sulfonamides  (Refs.  3  and  4). 
No  warning  is  recommended  by  the 
Panel  since  there  has  been  no 
demonstration  that  the  interaction  with 
sulfa  actually  occurs  under  conditions  of 
dental  use. 

(2)  EffecUvenesBi  There  are  studies 
documenting  the  effectiveness  of  5  to  20 
percent  benzocaine  in  appropriate 
vehicles  (Refs.  22  throu^  26). 

Benzocaine  is  an  effective  topical 
anesthetic  which  has  an  almost 
immediate  onset  of  action  and  a  short 
duration.  Adriani  (Ref.  23)  has  shown  20 
percent  benzocaine  in  polyethylene 
glycol  ointment  to  have  an  onset  of  15 
seconds  when  applied  to  oral  mucosa. 
The  effect  can  be  prolonged  by  keeping 
the  preparation  in  contact  with  the 
mucosa  (Ref.  23).  The  pain-relieving 
action  of  benzocaine  is  entirely  within 
the  mucous  membranes,  since  the 
quantity  circulating  in  the  blood  is 
insufficient  to  provide  analgesia  or 
anesthesia  to  other  areas. 

After  application  of  20  percent 
benzocaine  ointment  to  the  tongue, 
electrical  stimulation  produced  no 
response  (Ref.  24).  Concentrations 
below  5  percent  have  not  been  shown  to 
be  effective  after  oral  topical 
application,  and  concentrations  above 
20  percent  gave  no  further  enhancement 
of  anesthetic  activity  (Ref.  25).  Thus, 
benzocaine  in  the  range  of  5  percent  to 
20  percent  is  considered  effective. 

Duration  of  effectiveness  is  direcUy 
related  to  duration  of  contact  with  the 
mucosa,  but  effectiveness  is  also 
dependent  on  the  formulation  of  the 
preparation  (Refs.  1, 18,  26,  and  27).  The 
Panel  concludes  that  when  properly 
formulated,  benzocaine  is  effective  as 
an  oral  mucosal  analgesic  for  the  rehef 
of  oral  discomfort 


(3)  Dosage.  Adults  and  children  4 
months  of  age  and  older  Apply  5  to  20 
percent  benzocaine  in  appropriate 
vehicles  to  the  affected  oral  mucosal 
area  not  more  than  four  times  daily. 

(4)  Labeling.  The  Panel  reconmiends 
the  Category  I  labeling  for  products 
containing  oral  mucosal  analgesic  active 
ingredients.  (See  part  IV.  paragraph  B.l. 
below — Category  I  Labeling.) 

The  Panal  also  recommends  the 
following  warnings  for  benzocaine: 

(a)  "Do  not  use  this  product  if  you 
have  a  history  of  allergy  to  local 
anesthetics  such  as  procaine,  butacaine, 
benzocaine,  or  other  'caine' 
anesthetics." 

(b)  "Fever  and  nasal  congestion  are 
not  symptions  of  teething  and  may 
indicate  the  presence  of  infection.  If 
these  symptoms  persist,  consult  your 
physician." 
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b.  Butacaine  sulfate.  The  Panel 
concludes  that  a  dosage  of  0.75  g  of  a  4- 
percent  ointment  of  butacaine  sulfate  is 
safe  and  effective  for  OTC  use  as  an 
oral  mucosal  analgesic  for  the  relief  of 
oral  discomfort  as  specified  in  the 
dosage  section  discussed  below. 

(1)  Safety.  Butacaine  has  a  long 
history  of  use  in  dentistry  (mainly  under 
the  supervision  of  a  dentist]  for  denture 
sore  spots  and  in  extraction  sites.  Like 
other  local  anesthetics  containing  butyl 


groups,  however,  butacaine  is  highly 
toxic,  having  an  LDw  and  a  convulsant 
dose  less  than  that  of  cocaine  but 
greater  than  that  of  tetracaine  (Ref.  1). 
Butacaine  can  be  absorbed  very  rapidly 
from  mucous  membranes  (Ref.  2); 
therefore,  topical  application  is 
equivalent  to  systemic  administration. 
Even  in  professional  use  a  total  dose  of 
10  ml  of  a  2-percent  preparation  or  its 
equivalent  (200  mg)  should  never  be 
exceeded  when  application  is  made  to 
the  oral  mucosa  (Ref.  2). 

The  Panel  recommends  that  the  OTC 
dose  should  not  exceed  appUcation  of  30 
mg  of  butacaine  sulfate  (0.75  g  of  4 
percent  ointment),  and  this  amount  must 
be  supplied  in  single-use  units  (no  more 
than  6  units  per  package)  so  that  the 
user  will  not  exceed  the  safe  dose.  This 
dose  and  packaging  are  considered  to  be 
safe  for  OTC  use  on  a  risk-to-benefit 
ratio,  but  dosage  and  packaging 
containing  larger  amounts  are  tmsafe  for 
OTC  use. 

Irritancy  tests  in  the  hamster  cheek 
pouch  proved  positive  (Ref.  3);  however, 
further  studies  of  the  ointment  in  guinea 
pigs  and  in  humans  demonstrated  no 
irritancy  (Refs.  3  and  4). 

Although  evidence  is  provided  that 
butacaine  has  low  allergenic  potential,  it 
is  possible  for  subjects  to  be  allergic  to 
butacaine  in  rare  cases  (Ref.  3).  Also,  if 
a  patient  is  allergic  to  procaine,  he  or 
she  may  show  cross-allergy  with 
butacaine  because  of  close  chemical 
similarities.  Therefore,  the  patient 
should  be  warned  not  to  use  the  product 
if  allergic  to  procaine,  butacaine, 
benzocaine.  or  other  "caine" 
anesthetics. 

(2)  Effectiveness.  Butacaine  is  an 
effective  topical  anesthetic  with  a  long 
history  of  use  (Refs.  5  through  15). 
Tainter  and  Moose  (Ref.  6]  claimed  that 
based  upon  effectiveness  ratings  and 
upon  the  lack  of  irritancy  of  its  vehicle, 
butacaine  was  the  most  useful  topical 
emesthetic  in  their  study. 

Butacaine  is  listed  as  an  accepted 
drug  in  the  37th  edition  of  "Accepted 
Dental  Therapeutics"  (Ref.  10).  There  is 
also  other  published  evidence  of  the 
usefulness  of  butacaine  for  anesthesia  in 
various  clinical  conditions  of  the 
mucosal  surfaces  of  the  eye,  nose, 
throat,  and  mouth  (Refs.  11  through  15). 

(3)  Dosage.  Adults  and  children  12 
years  of  age  and  older:  Apply  30  mg 
(0.75  g  of  a  4-percent  ointment)  not  more 
often  than  every  3  hoiu^  and  not  more 
than  three  applications  daily. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  mucosal  analgesic  active 
ingredients.  (See  part  IV.  paragraph  B.l. 
below — Category  I  Labeling.) 


In  addition,  the  Panel  recommends  the 
following  warnings  for  butacaine 
sulfate: 

(a)  "Do  not  use  on  children  under  12 
years  of  age  unless  recommended  by  a 
dentist  or  physiciaiL" 

(b)  "Do  not  use  this  product  if  you 
have  a  history  of  allergy  to  local 
anesthetics  such  as  procaine,  butacaine, 
benzocaine.  or  other  'caine' 
anesthetics." 

(c)  "Do  not  use  more  than  one  unit  at 
a  time." 

(d)  "Do  not  repeat  except  after  3 
hours." 

(e)  "Do  not  exceed  3  doses  daily." 
In  addition,  the  labeling  must  not 

include  the  use  of  butacaine  for  teething 
pain. 
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c.  Phenol  preparations  (phenol  and 
phenolate  sodium).  The  Panel  concludes 
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that  0.25  to  1.5  percent  phenol  in 
aqueous  solution,  up  to  20  percent  ethyl 
alcohol  as  a  dental  rinse,  or  upJo  70 
percent  ethyl  alcohol  for  direct 
application  only,  is  safe  and  effective  for 
OTC  use  as  an  oral  mucosal  analgesic 
for  the  relief  of  oral  discomfort  as 
specifled  in  the  dosage  section 
discussed  below. 

(1)  Safety.  Clinical  use  and  marketing 
experience  have  confirmed  that  aqueous 
phenol  solutions  are  safe  for  application 
as  an  oral  mucosal  analgesic  when  used 
in  concentrations  ranging  from  a 
minimum  of  0.25  percent  to  a  maximum 
of  1.5  percent. 

Maximum  dosage  should  be  restricted 
to  that  containing  600  mg  within  24 
hours  for  adults  and  children  12  years  of 
age  and  older  and  300  mg  within  24 
hours  for  infants  and  children  4  months 
to  under  12  years  of  age. 

The  Panel  reviewed  reports  that 
phenbl  and  phenolic  substances  might 
have  a  carcinogenic  or  cocarcinogenic 
potential  (Refs.  1  through  7).  In  addition 
to  thorough  study  by  the  Panel,  two 
experts  were  invited  to  consult  with  the 
Panel  (Refs.  8  and  9). 

Presentations  by  the  consultants 
(Refs.  8  and  9)  were  especially  helpful, 
since  current  views  of  earlier  studies 
were  presented.  On  the  basis  of  data 
reviewed,  the  Panel  concluded  that  if 
concentrations  such  as  those 
recommended  for  mouth  rinses  or  other 
OTC  preparations  are  sufficiently  low 
and  the  period  of  their  use  is  restricted, 
there  is  no  evidence  that  such  use 
induces  oral  carcinoma  (Refs.  3  and  8). 
The  Panel  determined  that  phenol 
should  only  be  available  at  1.5  percent 
or  a  lower  concentration  and  that  it 
should  be  limited  to  7  days  of 
continuous  treatment,  except  under  the 
supervision  of  a  dentist  or  physician. 

(2)  Effectiveness.  There  are  studies 
documenting  the  effectiveness  of  phenol 
as  an  oral  mucosal  analgesic  (Refs.  10 
through  14).  Phenol  has  limited  activity 
as  a  topical  anesthetic.  The  local 
anesthetic  activity  of  low  concentrations 
is  due  to  its  abihty  to  block  nerve 
conductions  (Refs.  10  and  11).  However, 
if  high  concentrations  are  used,  phenol 
demyelinates  or  otherwise  destroys 
many  types  of  nerve  endings  so  that  the 
ultimate  action  on  nerve  endings 
depends  upon  the  concentration,  contact 
time,  and  the  vehicle  used  (Refs.  12 
through  14). 

(3)  Dosage— {&)  Dental  rinse.  0.25  to 
1.5  percent  phenol  in  appropriate 
vehicles  as  directed.  Dosage  should  not 
exceed  300  mg  per  day  for  children  aged 
6  to  under  12  years.  Dosage  should  not 
exceed  800  mg  per  day  for  adults  and 
children  aged  12  years  and  older. 


(b)  Teething  preparations.  0.25  to  1.5 
percent  phenol  in  appropriate  vehicles 
as  directed.  Dosage  should  not  exceed 
300  mg  per  day  for  infants  and  children  4 
months  to  under  12  years  of  age. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  mucosal  analgesic  active 
ingredients.  (See  part  IV.  paragraph  B.l. 
below — Category  I  Labeling.) 

The  Panel  also  reconunends  the 
following  warnings  for  phenol 
preparations: 

(a)  "Fever  and  nasal  congestion  are 
not  symptoms  of  teething  and  may 
indicate  the  presence  of  infection.  If 
these  symptoms  persist,  consult  your 
physician." 

(b)  "Children  between  6  and  12  years 
of  age  should  be  supervised  in  the  use  of 
this  product  as  a  dental  rinse." 

The  labeling  must  also  include 
adequate  directions  which  will  limit  the 
dosage  not  to  exceed  600  mg  of  phenol 
per  day  for  adults  and  childbren  12  years 
of  age  and  older  and  not  to  exceed  300 
mg  of  phenol  per  day  for  infants  and 
children  4  months  to  under  12  years  of 
age. 
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Category  I  Labeling 

The  Panel  recommends  the  following 
Category  I  labeling  for  oral  mucosal 
analgesic  (topical  anesthetic)  active 
ingredients: 

a.  Indications — (1)  For  all  oral 
mucosal  analgesics  (topical 
anesthetics),  (a)  "For  the  temporary 
relief  of  pain  due  to  minor  irritation  or 
injury  of  soft  tissue  of  the  mouth." 

(b)  "For  the  temporary  relief  of  pain 
due  to  minor  dental  procedures." 

(c)  "For  the  temporary  relief  of  pain 
due  to  minor  irritation  of  soft  tissues 
caused  by  dentures  or  orthodontic 
appliances." 

(d)  "For  the  temporary  relief  of  pain 
due  to  recurring  canker  sores  when  the 
condition  has  been  previously 
diagnosed  by  a  dentist." 

(2)  For  benzocaine  and  phenol  used  as 
oral  mucosal  analgesics  (topical 
anesthetics)  for  teething  pain. 

"For  the  temporary  relief  of  sore  gums 
due  to  teething  in  infants  and  children  4 
months  of  age  and  older." 

(3)  For  oral  mucosal  analgesics 
(topical  anesthetics)  in  denture 
adhesive  products. 

"For  the  temporary  relief  of  pain  or 
discomfort  of  oral  tissues  due  to 
dentures." 

b.  Warnings — (1)  For  all  oral  mucosal 
analgesics  (topical  anesthetics),  (a) 
"Not  to  be  used  for  a  period  exceeding  7 
days." 

(b)  "If  irritation  persists,  inflammation 
develops,  or  if  fever  and  infection 
develop,  discontinue  use  and  see  your 
dentist  or  physician  promptly." 

(c)  "Do  not  swallow." 

(d)  "Do  not  exceed  recommended 
dosage." 

(e)  "Children  under  12  years  of  age 
should  be  supervised  in  the  use  of  Siis 
product." 

(2)  For  products  containing  "caine" 
derivatives. 

"Do  not  use  this  product  if  you  have  a 
history  of  allergy  to  local  anesthetics 
such  as  procaine,  butacine,  benzocaine, 
or  other  'caine'  anesthetics." 
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(3)  For  products  containing  butcaine 
sulfate. 

(a)  "Do  not  use  in  children  under  12 
years  of  age  unless  recommended  by  a 
dentist  or  physician." 

(b)  "Oo  not  use  more  than  one  unit  at 
a  time." 

(c)  "Oo  not  repeat  except  after  3 
hours." 

(d)  "Do  not  exceed  3  doses  daUy." 

(4)  For  oral  mucosal  analgesics 
(topical  anesthetics)  for  teething  pain. 

"Fever  and  nasal  congestion  are  not 
symptoms  of  teething  and  may  indicate 
the  presence  of  infection.  If  these 
symptoms  persist  consult  your 
physician." 

(5)  For  oral  mucosal  analgesics 
(topical  anesthetics)  in  denture 
adhesive  products. 

"See  your  dentist  as  soon  as 
possible." 

c.  Directions — (1)  For  products 
containing  benzocaine.  Apply  to  the 
affected  area  not  more  than  four  times 
daily  or  as  directed  by  a  dentist  or 
physician.  For  infants  under  4  months  of 
age  there  is  no  reconunended  dosage  or 
treatment  except  under  the  advice  and 
supervision  of  a  dentist  or  physician. 

(2)  For  products  containing  butacaine 
sulfate.  Apply  to  the  affected  area.  Do 
not  use  more  than  one  unit  at  a  time 
(each  unit  to  contain  no  more  than  30  mg 
butacaine  sulfate).  Do  not  apply  more 
often  than  every  3  hours.  Do  not  exceed 
three  applications  (90  mg)  daily. 
Children  under  12  years  of  age  should 
not  use  this  product  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician. 

(3)  For  products  containing  phenol,  (a) 
Apply  to  the  affected  area  not  more  than 
six  times  daily.  For  adults  and  children 
12  years  of  age  and  older,  dosage  should 
not  exceed  600  mg  of  phenol  per  day. 
For  infants  and  children  4  months  to 
under  12  years  of  age,  dosage  should  not 
exceed  300  mg  of  phenol  per  day.  For 
infants  under  4  months  of  age  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician. 

(b)  For  phenol  formulated  as  a  dental 
rinse,  dosage  should  not  exceed  600  mg 
of  phenol  per  day  for  adults  and 
children  12  years  of  age  and  older.  For 
children  6  to  under  12  years  of  age, 
dosage  should  not  exceed  300  mg  of 
phenol  per  day.  For  children  under  6 
years  of  age,  there  is  no  recommended 
dosage  except  under  the  advice  and 
supervision  of  a  dentist  or  physician. 

(4)  For  oral  mucosal  analgesics 
(topical  anesthetics)  in  denture 
adhesive  products.  Apply  on  area  of 
denture  that  comes  in  contact  with  sore 
gums. 


d.  Package  limit  Products  containing 
butacaine  sulfate  should  be  packaged  in 
single-use  units  to  contain  no  more  than 
30  mg  each  with  no  more  than  six  units 
per  package. 

2.  Category  II  conditions  under  which 
oral  mucosal  analgesic  active 
ingredients  are  not  generally  recognized 
as  safe  and  effective  or  are  misbranded. 
The  Panel  reconmiends  that  the 
Category  II  conditions  be  eliminated 
from  OTC  drug  products  for  the  relief  of 
oral  dicsomfort  effective  6  months  after 
the  date  of  publication  of  the  final 
monograph  in  the  Federal  Register. 

Categoiy  D  Adhre  Ingrodientt 

Camphor 
Methyl  salicylate 

a.  Camphor.  The  Panel  concludes  that 
camphor  is  not  generally  recognized  as 
safe  and  effective  for  use  as  an  OTC 
oral  mucosal  analgesic  when  apphed 
topically  to  oral  mucous  membranes  for 
the  relief  of  oral  discomfort.  A  camphor 
and  phenol  combination  product  was 
reviewed  by  the  Panel.  Although 
camphor  was  submitted  as  an  active 
ingredient,  the  Panel  considers  phenol  to 
be  the  active  ingredient  in  this 
combination  product  leaving  camphor 
as  a  pharmaceutical  aid  which  is 
intended  to  allow  the  use  of  a  higher 
concentration  of  phenol. 

(1)  Safety.  The  Panel  has  reviewed 
copies  of  letters  from  Carol  R.  Angle, 
M.D.,  to  the  Hearing  Clerk,  FDA  (Ref.  1) 
and  to  a  former  Director  of  FDA's 
Division  of  OTC  Drug  Evaluation  (Ref. 
2),  a  paper  by  W.  J.  Phelan  (Ref.  3)  which 
summarizes  a  report  on  poisoning  by 
camphor  products  in  1974  by  the 
National  Clearinghouse  for  Poison 
Control  Centers  (Ref.  4),  and  a  copy  of 
the  report  on  camphor  from  the  minutes 
of  the  16th  meeting  of  the  Advisory 
Review  Panel  on  OTC  Miscellaneous 
External  Drug  Products  (Ref.  5).  In 
general,  that  Panel's  report  concurred 
with  this  Panel's  review  of  camphor 
regarding  a  pharmacological  description 
of  the  ingredient  and  a  discussion  of  its 
ingested  toxicity.  In  particular,  the 
report  of  the  Miscellaneous  External 
Panel  cited  numerous  case  studies  of 
toxicity  from  camphor  ingestions,  most 
frequently  of  ingestions  of  camphorated 
oil,  at  least  one  of  which  goes  back  to 
1848.  The  report  of  this  Panel  documents 
poisoning  by  solid  camphor  at  even 
earlier  dates. 

In  a  number  of  instances,  including 
those  in  the  report  submitted  by  Dr. 
Angle  (Ref.  1),  the  ingested  product 
contained  one  or  more  of  other  toxic 
substances  in  combination  with 
camphor  (Refs.  1,  2,  and  3).  In  these 
instances  it  is  difficult  to  ascribe  the 
symptoms  reported  to  only  one  agent 


Gosselin  et  aL  (Ref.  6)  gtye-camphor  a 
toxicity  rating  of  4  (very  toxic). 
However,  many  of  the  other 
combination  ingredients,  such  as 
menthol  thymol,  eucalyptol.  methyl 
salicylate,  and  phenol,  have  also  been 
given  a  toxicity  raring  of  4  by  Gosselin 
et  al.  (Ref.  6).  The  1974  report  of  the 
National  Gearinghouse  for  Poison 
Control  Center  includes  244  ingestions 
of  a  combination  product  containing 
camphor  and  phenol  and  89  ingestions 
of  camphorated  oil  by  children  under  5 
years  of  age  (Ref.  4).  As  little  as  0.7  to 
1.0  g  of  camphor  has  proved  fatal  in 
children  (Ref.  7).  These  data  indicate 
that  the  problem  of  toxicity  due  to  the 
ingestion  of  camphor  is  of  current 
Qoncem. 

Phenol  was  accepted  by  the  Panel  for 
use  at  concentrations  of  0.25  to  1.5 
percent  A  camphor-and-phenol-in-oil 
combination  contains  about  10  percent 
camphor  and  nearly  5  percent  phenol. 
The  research  of  Deichmann  and 
associates  (Refs.  8,  9,  and  10) 
established  that  the  presence  of 
camphor-in-oil  solutions  of  phenol 
brought  into  contact  with  an  aqueous 
phase  "holds"  the  phenol  in  the  oil 
phase.  In  this  way,  the  extent  of  the 
local  action  of  phenol  and  the 
absorption  of  phenol  through  the  tissues 
are  considerably  reduced  from  values 
found  when  phenol  alone  is  present  in 
this  oil  solution.  The  activity  of  camphor 
in  this  particular  situation  is  that  of  a 
pharmaceutical  necessity  or 
pharmaceutical  aid.  Camphor  is  used  for 
the  same  purpose  (pharmaceutical  aid) 
in  camphorated  parachlorophenol. 

(2)  Effectiveness.  It  is  stated  that 
camphor  apphed  locally  has  a  mild 
anesthetic  action  and  that  its 
application  to  the  skin  may  be  followed 
by  numbness  (Ref.  11).  Phenol,  when 
mixed  with  camphor,  loses  a  great  deal 
of  its  caustic  effect  but  retains  most  of 
its  analgesic  and  antiseptic  action  (Ref. 
7). 

The  Panel  considered  whether  or  not 
there  is  any  rationale  for  using  a  mixture 
of  4.66  percent  phenol  with  10.8  percent 
camphor  (in  liquid  petroleum]  to  be 
applied  in  the  mouth.  Deichmann  and 
Miller  (Ref.  12)  reorted  that  when  a 
similar  solution  was  equilibrated  with 
an  aqueous  phase  only  22  percent  of  the 
phenol  entered  the  aqueous  phase 
(equal  to  approximately  1  percent 
phenol  in  the  aqueous  phase).  The 
availability  of  phenol  may  be  more  or 
less  then  22  percent  when  the 
combination^voduct  is  in  contact  with 
mucous  membranes  of  the  mouth. 
However,  if  one  assumes  that 
approximately  22  percent  of  the  phenol 
in  the  combination  enters  the  aqueous 
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phase  and  is  available,  then  an  aqueous 
solution  of  1  percent  phenol  should 
probably  be  as  useful  as  the  phenol- 
camphor-liquid  petrolatum  combination 
used  to  relieve  discomfort  of  minor 
irritation  of  oral  soft  tissues. 

(3)  Evaluation.  The  Panel  concludes 
that  the  risk  of  accidental  ingestion  of 
camphor  as  well  as  phenol  in  the 
combination  is  not  balanced  by  any 
increased  beneflt  of  the  combination 
over  use  of  small  quantities  of  1  percent 
phenol  alone.  The  Panel  therefore 
recommends  that  camphor  be  placed  in 
Category  11  on  the  basis  of  the  risk-to- 
beneRt  ratio.  As  an  inactive  ingredient 
the  amount  of  camphor  allowed  to 
impart  flavor  or  odor  should  be  limited 
to  less  than  0.2  percent. 
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b.  Methyl  salicylate.  The  Panel 
concludes  that  methyl  salicylate  is  not 
generally  recognized  as  safe  and 


effective  for  OTC  application  as  an  oral 
mucosal  analgesic. 

(1)  Safety.  Methyl  salicylate  causes 
irritation  with  the  possibihty  of  local 
tissue  damage  when  applied  to  mucous 
membranes  (Refs.  1  and  2).  Because  of 
the  reputed  systemic  toxicity  of  methyl 
salicylate,  the  Panel  recommends  that 
any  dentifrice  or  dental  care  agent 
containing  this  substance  as  a 
pharmaceutical  aid  (i.e..  flavoring  agent] 
be  in  conformity  with  all  pertinent 
regulations  for  its  use  as  such. 

(2)  Effectiveness.  There  are  no  studies 
that  indicate  that  topically  appHed 
methyl  salicylate  provides  an  anesthetic 
effect.  It  apparently  acts  only  as  a 
counterirritant  (Refs.  2  and  3). 

(3)  Evaluation.  Methyl  salicylate  is  an 
irritant  when  applied  topically,  possibly 
causing  local  tissue  damage.  The  Panel 
concludes  that  there  is  no  rational  use  of 
methyl  salicylate  as  an  OTC  oral 
mucosal  analgesic. 
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Category  II  LabeUng 

The  Panel  concludes  that  the  use  of 
certain  labeling  claims  related  to  the 
safety  or  effectiveness  of  a  product  are 
unsupported  by  scientiflc  data  and.  in 
some  instances,  by  sound  theoretical 
reasoning.  The  Panel  concludes  that 
such  labeling  should  be  removed  horn 
the  market. 

The  Panel  considers  the  following 
examples  of  claims  to  be  misleading  and 
unsupported  by  scientific  data: 

"For  quick  temporary  relief  of  pain 
and  soreness  due  to  minor  irritation  of 
teeth  and  gums." 

"Especially  soothing  after  extractions 
or  for  minor  gum  boils." 

"For  temporary  relief  of  cavity 
toothache." 

"For  rapid  and  effective  relief  of  sore 
gums." 

"For  sore  giuns  following  tooth 
extractions." 

"For  use  after  teeth  extraction." 

"Hold  in  mouth  as  long  and  as 
frequently  as  necessary,  then  rinse." 
This  fs  inconsistent  with  the  directions 
of  use  proposed  by  the  Panel. 

"Eases  pain  due  to  cavities  fast." 

"Fast  relief  from  toothache  due  to 
cavities." 


'Temporary  relief  for  toothache  due  to 
cavities." 

"Gives  quick  relief  that  lasts  for 
hours." 

"For  fast,  temporary  relief  of  minor 
mouth  or  gum  soreness."  The  claim  is 
too  vague;  it  must  be  more  specific. 

"Subdues  the  throbbing  ache  of  sore, 
swollen  giuns."  The  claim  is  too  vague; 
giuns  may  be  infected  or  a  deeper 
problem  may  exist. 

"Stops  baby's  tears  within  seconds." 

"Relief  of  discomfort  of  minor  gum 
disorders  before  and  after 
gingivectomy."  Gingivectomy  should  be 
treated  by  a  dentist. 

The  following  claim  encourages  the 
consumer  to  avoid  dental  care  by 
promoting  use  beyond  the  7-day  limit 
established  by  the  Panel  for  safe  use: 
"Holds  dentures  comfortably  in  place." 
This  claim  is  acceptable  when  a  dentiu'e 
adhesive  is  combined  with  an-oral 
mucosal  analgesic  only  for  short-term 
use. 

The  Panel  considers  claims  which 
imply  a  superiority  in  onset  of  action, 
such  as  "quicker,"  "more  quickly,"  and 
"faster,"  to  be  misleading  because  all 
oral  mucosal  analgesics  have  a  rapid 
onset. 

The  Panel  considers  the  following 
terms  to  be  vague  and  not  definitive  of 
the  condition  for  which  relief  is  sought: 
"sore  spots,"  "anti-irritation." 
"comfortable  adjustment,"  "helps 
comfortable  adjustment."  "stops  pain," 
"soothes  sore  gums,"  "special," 
"tmaccustomed  use,"  "alleviates  pain." 

The  following  claims  are  for 
conditions  that  require  the  advice  of  a 
dentist:  "gum  boils."  "gum  or  gingival 
inflammation."  and  "abscesses." 

3.  Category  III  conditions  for  which 
the  available  data  are  Insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  reconunends  that  a  period  of 
2  years  be  permitted  for  the  completion 
of  studies  to  support  the  movement  of 
Category  III  conditions  to  Category  I 
except  as  noted  for  specific 
pharmacotherapeutic  groups. 

The  Panel  concludes  that  adequate 
and  reliable  scientific  evidence  is  not 
available  at  this  time  to  permit  final 
classification  of  the  ingredients  and 
conditions  listed  below.  Marketing  need 
not  cease  during  this  time  if  adequate 
testing  is  undertaken.  If  adequate 
effectiveness  data  are  not  obtained 
within  2  years,  however,  the  ingredients 
and  conditions  listed  in  this  category 
should  no  longer  be  marketed  in  OTC 
products. 

Category  III  Active  Ingrvdirato 

Benzyl  alcohol 
Cresol 
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Thymol  preparations  (thymol  and  thymol 
iodide) 

a.  Benzyl  alcohol.  The  Panel 
concludes  that  there  are  insufficient 
data  available  to  permit  final 
classification  of  the  safety  and 
effectiveness  of  benzyl  alcohol  at  a 
concentration  of  1  to  3  percent  for  OTC 
use  as  an  oral  mucosal  analgesic  for  the 
relief  of  oral  discomfort. 

(1)  Safety.  There  are  insufficient  data 
to  estabUsh  the  safety  of  1  to  3  percent 
benzyl  alcohol  for  OTC  use  as  an  oral 
mucosal  analgesic. 

Since  animal  studies  suggest  that 
ingestion  of  benzyl  alcohol  1  mL/kg  may 
be  fatal  (Ref.  1),  and  since  package  sizes 
that  will  provide  more  than  30  mL  of  a  2- 
percent  solution  or  80  mL  of  a  1-percent 
solution  are  unnecessary  and  may  be  a 
potential  risk  for  accidental  ingestion  by 
young  children,  the  Panel  recommends 
that  package  size  be  limited  to  that 
containing  a  total  of  0.6  mL  of  benzyl 
alcohol. 

Benzyl  alcohol  in  a  100-percent 
concentration  is  irritating  to  tissue; 
injected  subcutaneously  or 
intramuscularly  the  drug  produces  local 
necrosis  (Refs.  1,  2,  and  3).  Benzyl 
alcohol  given  to  dogs  by  stomach  tube  in 
doses  of  0.2  to  0.5  mL/kg  of  body  weight 
produced  vomiting  and  defecation. 
These  effects  were  attributed  to  local 
irritation  of  gastrointestinal  mucosa 
because  subcutaneous  and 
intramuscular  administration  of  these 
same  doses  did  not  produce  these 
gastrointestinal  reactions  (Ref.  3). 
Benzyl  alcohol  applied  to  the  tongue  or 
lip  of  humans  produces  a  primary 
irritating  effect  (Ref.  1).  Instillation  of 
the  drug  into  the  conjunctival  sac  of  a 
rabbit  was  followed  by  some  necrosis  of 
the  cornea  (Ref.  1). 

Benzyl  alcohol  in  a  concentration  of  1 
to  4  percent  is  included  in  injections,  for 
subcutaneous  or  intramuscular 
administration,  for  its  local  anesthetic 
and  bacteriostatic  actions  (Refs.  4,  5, 
and  6].  Benzyl  alcohol  is  categorized  as 
a  pharmaceutic  aid  (bacteriostatic]  for 
injections  in  "National  Formulary  XIV," 
but  the  concentration  to  be  used  is  not 
specified.  Benzyl  alcohol  was 
categorized  as  a  local  anesthetic  in  the 
10th.  11th,  and  12th  editions  of  the 
"National  Formulary  X."  Category 
designation  was  begim  with  the  10th 
edition  of  the  "National  Formulary."  In 
an  early  study,  aqueous  solutions  of  1  to 
3  percent  benzyl  alcohol  were  injected, 
apparently  by  infiltration,  to  provide 
local  anesthesia  for  surgery  in  33 
patients  (Ref.  1).  This  study  reported 
that  these  solutions  did  not  "produce 
any  marked  irritation  or  destruction  of 


the  tissues  into  which  they  were 
injected" 

Upon  application  to  the  human 
cornea,  1  percent  benzyl  alcohol  in 
isotonic  saline  produced  transient  pain 
described  as  "fairly  severe  smarting" 
(Ref.  7).  Studies  in  which  1-percent  or  1- 
to  4-percent  solutions  of  benzyl  alcohol 
were  applied  to  corneas  of  experimental 
animals  showed  results  varying  from  no 
irritation  to  reddening  of  the  conjunctiva 
(Refs.  1  and  8).  The  more  severe 
reactions  were  perhaps  due  to  some 
deterioration  of  the  benzyl  alcohol 
under  the  conditions  of  storage.  Since 
the  drug  is  slowly  soluble  in  water  only 
to  the  extent  of  1  g  in  25  to  30  mL, 
aqueous  preparations  containing  more 
than  3  to  4  percent  benzyl  alcohol  are 
likely  to  contain  some  undissolved 
benzyl  alcohol  which  may  produce 
irritation  (Refs.  4,  5,  and  6). 

There  have  been  a  few  studies  that 
evaluated  the  tissue  irritation  potential 
of  benzyl  alcohol  in  nonaqueous 
solvents.  Application  of  50  percent 
benzyl  alcohol  in  95  percent  ethanol  to 
the  mucosa  of  the  mouth  or  giuns  of  61 
patients  produced  irritation  in  31 
percent  of  the  patients  and  hyperemia  in 
11  percent  of  the  patients  (Ref.  9).  That 
50  percent  benzyl  alcohol  was  irritating 
is  far  from  conclusive,  however,  because 
concurrently  with  the  benzyl  alcohol 
solution  tests,  95  percent  ethanol  was 
applied  on  the  opposite  side  of  each 
patient's  mouth.  The  ethanol  "control" 
produced  irritation  in  40  percent  of  the 
patients  and  hyperemia  in  18  percent  of 
the  patients.  In  a  subsequent  report  of 
156  patients  who  were  tested  with  95 
percent  ethanol,  38  percent  responded 
with  irritation  and  14  percent  with 
hyperemia;  of  506  "aqueous  controls,"  14 
percent  showed  irritation  and  7  percent 
showed  hyperemia  (Ref.  10).  In  addition 
to  the  506  patients  treated  with 
"aqueous  control"  (water  or  0.9-percent 
sodium  chloride  solutions  with  color  or 
a  flavor  or  "fluorescent"),  70  patients 
were  treated  with  "Liquor  Alkalines 
Aromaticus,"  "National  Formulary  V." 
or  "National  Formulary  VI."  Since  this 
solution  may  possibly  be  irritating,  these 
patients  were  not  included  in  the  figures 
stated  in  this  docvunent. 

A  preparation  containing  1  percent 
benzyl  alcohol,  together  with 
benzocaine  and  clove  oil,  in  an  adhesive 
base  intended  for  application  to  the  oral 
mucous  membrane,  was  subjected  to 
sensitization  and  irritation  tests  (Ref. 
11).  At  the  24-hour  and  subsequent 
observation  periods  after  application  of 
the  material  to  the  skin,  eyes,  and  oral 
mucous  membranes  of  experimental 
animals,  no  irritation  was  observed. 
However,  no  data  were  presented  on 
any  observations  prior  to  the  24-hour 


period.  Guinea  pig  sensitization  tests 
were  negative. 

The  studies  cited  above  show  that 
undissolved  benzyl  alcohol  is  a  potent 
irritant  Aqueous  solutions  in 
concentrations  from  1  to  3  percent  of 
benzyl  alcohol  may  produce  variable 
degrees  of  irritation  to  soft  tissues. 

(2)  Effectiveness.  Benzyl  alcohol  does 
possess  local  anesthetic  activity,  but  the 
concentrations  (in  aqueous  and 
nonaqueous  solvents]  needed  to  provide 
relief  of  pain  of  oral  soft  tissues  have 
not  been  established.  Standard 
reference  sources  attribute  local 
anesthetic  activity  to  benzyl  alcohol  and 
cite  uses  by  injection,  by  application  to 
mucous  membrances,  and  by  application 
to  the  skin  as  an  antipruritic  (Refs.  4,  5, 
and  6).  For  OTC  dental  and  related  use. 
benzyl  alcohol  is  included  in 
preparations  for  toothache,  for  sore 
mouth  due  to  dentures,  and  for  cold 
sores. 

Two  to  4  percent  benzyl  alcohol  in 
saline  produced  anesthesia  in  dogs 
when  injected  subdurally  (Ref.  13). 
Concentrations  of  1  to  3  percent  benzyl 
alcohol  were  injected  to  provide 
anesthesia  for  surgical  procedures 
apparently  be  infiltration  in  33  humans 
(Ref.  1). 

Topical  applications  of  solutions  of 
benzyl  alcohol  are  reported  to  be 
uncertain  in  effect  (Ref.  4).  In 
descriptive,  uncontrolled  studies  in 
experimental  animals  and  humans, 
benzyl  alcohol  applied  topically  in  1-  to 
2-percent  solutions  was  reported  to 
produce  complete  or  partial  anesthesia 
of  skin  (Refs.  1  and  7),  motor  nerves,  and 
sensory  nerves  of  frogs  (Ref.  1):  corneas 
of  animals  (Refs.  1,  7,  and  8);  and  oral 
mucous  membranes  of  humans  (Refs.  1 
and  7).  In  another  uncontrolled  study,  a 
10-percent  solution  of  benzyl  alcohol 
applied  to  the  tip  of  the  tongue  of  human 
subjects  provided  a  short  period  of 
anesthesia  (Ref.  14).  AppUcation  of  pure 
benzyl  alcohol  to  the  nostrils,  skin, 
tongue,  or  lips  of  humans  was  followed 
by  some  degree  of  anesthesia  (Refs.  1 
and  7). 

In  the  only  controlled,  double-blind 
studies  of  local  anesthetic  activity  of 
topical  benzyl  alcohol  which  could  be 
found  in  the  literature,  a  50-percent 
solution  of  benzyl  alcohol  in  95  percent 
ethanol  was  compared  with  placebo 
aqueous  solutions  and  with  95  percent 
ethanol  without  benzyl  alcohol  (Refs.  9 
and  10).  The  solutions  were  applied  to 
the  oral  mucous  membranes  of  humans. 
Complete  or  partial  anesthesia  was 
reported  by  43  percent  of  the  576 
patients  receiving  various  placebo 
aqueous  solutions,  78  percent  of  the  156 
patients  receiving  95  percent  ethanol 
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solutions  and  79  percent  of  the^l 
patients  treated  with  50-percent  benzyl 
alcohol  in  95  percent  ethanol  (Ref.  10).  In 
the  initial  study  in  this  series,  patients 
were  concurrently  treated  on  opposite 
sides  of  the  mouth  with  50  percent 
benzyl  alcohol  in  95  percent  ethaj)ol  and 
with  95  percent  ethanol  (Ref.  9).  Of  the 
81  patients  tested,  67  percent 
experienced  complete  or  partial 
anesthesia  with  95  percent  ethanol  and 
79  percent  reported  some  anesthesia 
with  50  percent  benzyl  alcohol  in  95 
percent  ethanol.  No  statistics  were 
presented,  and  the  benzyl  alcohol 
concentration  was  very  high. 

Since  benzyl  alcohol  solutions  stored 
in  soft  glass  containers  have  been 
shown  to  increase  in  pH  and  decrease  in 
anesthetic  activity,  the  Panel  believes 
there  may  be  stability  problems  with 
benzyl  alcohol  solutions  in  some  dosage 
forms  or  in  some  types  of  packaging. 
Therefore,  the  stability  of  benzyl  alcohol 
in  the  particular  dosage  form  and 
packaging  intended  for  marketing 
should  be  established  (Ref.  8). 

(3)  Proposed  dosage.  Adults  and 

'  children  2  years  of  age  and  older  Apply 
1  to  3  percent  benzyl  alcohol  to  the 
affected  area  not  more  than  four  times 
daily. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  oral  mucosal 
analgesic  active  ingredients.  (See  part 
rV.  paragraph  B.l.  above — Category  I 
Labeling.) 

In  addition,  products  containing 
benzyl  alcohol  should  contain  no  more 
than  a  total  of  0.6  mL  (30  mL  of  a  2- 
percent  solution  or  60  mL  of  a  1-percent 
solution)  of  benzyl  alcohol  in  a 
container  capable  of  maintaining 
stability  of  the  product 

(5)  Evaluation.  The  Panel  concludes 
that  there  is  insufficient  evidence  to 
estabhsh  the  safety  and  effectivenesss 
of  1  to  3  percent  benzyl  alcohol  as  an 
oral  mucosal  analgesic.  Data  to 
demonstrate  safety  and  effectiveness  as 
an  oral  mucosal  analgesic  will  be 
required  in  accordance  with  the 
guidelines  set  forth  below.  (See  part  IV. 
paragraph  C.  below— Data  Required  for 
Evaluation.) 
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b.  Cresol.  He  Panel  concludes  that 
there  are  insufficient  data  available  to 
permit  the  final  classification  of  the 
safety  and  effectiveness  of  cresol  at  a 
concentration  of  0.25  to  1.0  percent  for 
OTC  use  as  an  oral  mticosal  analgesic 
for  the  relief  of  oral  discomfort 

(1)  Safety.  Cresol,  a  mixture  of  2-,  3-, 
4-methyliihenols,  is  obtained  by 
fractional  distillation  of  coal  tar  or 
petroleum  (Refs.  1  and  2).  Cresol  is  a 
protoplasmic  poison  resmbling  phenol  in 
its  effects,  although  it  may  be  slightly 
more  corrosive  than  phenol  and  its 
systemic  effects  may  be  slightly  milder 
because  of  slower  absorption  (Refs.  3 
and  4).  In  an  invitro  test,  0.25  percent 
cresol  a34  jjercent  phenol,  0.3  percent 
/n-cresol  and  1.2  percent  benzyl  alcohol 
produced  total  hemolysis  of 
erythrocytes  (Ref.  5).  In  a  study  of 
carcinogenic  activity  of  phenol  and 
related  compounds  on  mouse  skin,  each 
of  the  three  cresols  was  reported  to  have 
the  same  order  of  "promoting"  activity 
as  phenol  lief.  8). 

On  the  skin,  cresol  produces 
erythema,  burning,  and  numbness  (Ref. 
2).  If  ingested,  cresol  causes  a  severe 


burning  sensation  in  the  mouth  and 
upper  abdomen,  dysphagia  (difficulty  in 
swallowing),  vomiting,  and  diarrhea 
(Ref.  2).  Chronic  poisoning  (either  by 
ingestion  or  percutaneous  absorption) 
may  produce  widely  varied  reactions 
sud)  as  gastrointestinal  disturbances, 
central  nervous  system  dysfunctions, 
skin  eruptions,  jaundice,  oliguria,  and 
uremia  (Ref.  7).  At  least  one  death  has 
been  reported  from  topical  application 
of  cresol  to  a  lai^ge  area  of  the  body 
surface  of  a  child  (Ref.  8).  Irritation  of 
periapical  tissues  msy  occur  if  cresol  is 
used  in  root  canal  therapy  (Ref.  1). 

Dilute  solutions  of  cresol  are  used  in 
therapeutics,  although  the  Panel  found 
no  data  relating  to  safety  of  such 
solutions.  Cresol  is  sometimes  used  in 
concentrations  of  0.25  to  0.5  percent  as  a 
bacteriostatic  agent  in  parenteral 
solutions.  A  saponated  solution 
containing  0.5  percent  cresol  has  been 
used  for  application  to  wounds,  and  a 
saponated  solution  containing  0.1 
percent  cresol  has  been  used  as  a 
vaginal  douche  (Ref.  2). 

The  maximum  dosage  for  cresol 
should  be  restricted  to  no  more  than  400 
mg  within  24  hours  for  adults  and 
children  over  12  years  of  age  and  200  mg 
within  24  hours  for  children  6  to  12  years 
of  age. 

(2)  Effectiveness.  Early  studies  in 
experimental  animals  and  man  suggest 
that  cresol  solutions  have  some  local 
anesthetic  activity  (Refs.  9  through  12). 
Gumey  (Ref.  13)  reports  that  cresols 
have  been  used  as  mild  pulpal 
analgesics  and  that  they  exhibit  a 
demonstrable  analgesia  when  applied 
under  proper  conditions.  He  notes  that 
the  analgesia  may  be  easily  seen  with 
application  of  cresol  to  irritated  pulps  of 
primary  teeth,  but  it  is  very  difficult  to 
demonstrate  analgesia  with  permanent 
teeth.  Gumey's  paper  (Ref.  13)  did  not 
include  clinical  studies. 

The  Panel  conducted  a  thorough 
search  of  the  scientific  literature  for 
clinical  studies  of  cresol  as  a  local 
anesthetic  for  use  on  soft  oral  tissue. 
Such  studies  were  not  found.  One 
submission  included  one  unpublished 
clinical  study  of  the  obtundent  qualities 
of  a  product  containing  cresol  and  boric 
add  (Ref.  14).  This  clinical  study 
apparmtly  induded  mora  then  120 
patients,  but  it  was  uncontrolled,  not 
well  documented,  and  evaloetions  were 
subjective. 

(3)  Proposed  doMtge.  Adults  and 
children  8  years  of  age  and  older  Apply 
0.25  to  1,0  percent  cresol  in  aqueous 
solution  to  the  affected  araa.  The  total 
amount  to  be  applied  in  a  24-hour  period 
should  not  exceed  400  mg  for  adults  and 
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children  over  12  years  of  age  or  200  mg 
for  children  6  to  12  years  of  age. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  mucosal  analgesic  active 
ingredients.  (See  part  IV.  paragraph  B.l. 
above — Category  I  Labeling). 

In  addition,  the  panel  recommends  the 
following  warning  for  cresol: 

"Do  not  use  in  children  under  6  years 
of  age  unless  recommended  by  a  dentist 
or  physician." 

(5)  Evaluation.  The  Panel  concludes 
that  there  is  insufficient  evidence  to 
establish  the  safety  and  effectiveness  of 
cresol  as  an  oral  mucosal  analgesic. 
Data  to  demonstrate  safety  and 
effectiveness  of  cresol  as  an  oral 
mucosal  analgesic  will  be  required  in 
accordance  with  the  guildelines  set  forth 
below.  (See  part  IV.  paragraph  C. 
below-^Data  Required  for  Evaluation.] 
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c.  Thymol  preparations  (thymol  and 
thymol  iodide).  The  Panel  concludes  the 


that  thymol  preparations  in 
concentrations  up  to  20  percent  are  safe 
but  that  there  are  insufficient  data 
available  to  permit  final  classification  of 
their  effectiveness  of  OTC  use  as  oral 
mucosal  analgesics. 

(1)  Safety.  The  acute  toxicity  of 
thymol  in  a  solution  of  propylene  glycol 
was  determined  by  oral  administration 
to  experimental  animals  (Ref.  1).  Groups 
of  10  young  adult  Osbome-Mendel  rats, 
evenly  divided  by  sex  were  fasted  for 
approximately  18  hours  and  given  the 
test  material.  The  IDm  was  0.98  g/kg 
with  a  death  time  ranging  &om  4  hours 
to  5  days.  The  toxic  signs  with  high  dose 
consisted  of  depression,  ataxia 
(irregularity  of  muscle  action),  and 
coma. 

The  minimum  lethal  dose  of  thymol 
when  administered  by  the  oral  route  has 
been  reported  to  be  800  mg/kg  in  the 
mouse,  750  to  1,000  mg/kg  in  the  rabbit, 
and  250  mg/kg  in  the  cat  (Ref.  2). 

Thymol  is  considered  to  be  less  toxic 
than  phenol.  In  hiunans  fats  and  alcohol 
increase  absorption  and  aggravate  the 
toxic  symptoms  (Ref.  3).  Thymol  is 
completely  absorbed  firom  Uie  intestine. 
It  is  excreted  in  the  urine  as  the  sulfate 
and  glucuronide  together  with  some 
thymol-quinone.  About  half  of  a  dose  is 
destroyed  in  the  body.  Thymol  is  an 
irritant  to  the  kidney  (Ref.  3). 

There  are  no  apparent  studies  on 
thymol  iodide;  however,  when  thymol 
iodide  was  fed  to  rats  for  5  weeks  in  a 
study  designed  to  demonstrate  iodide 
availability,  there  was  considerable 
uptake  of  iodide  by  the  thyroid  (Ref.  4). 

Boutwell  and  Bosch  (Ref.  5]  studied 
over  50  compounds  related  to  phenol  for 
their  ability  to  promote  the  development 
of  skin  tumors  following  a  single 
initiating  dose  of 

dimethylbenzanthracene.  One  of  these 
compounds  tested  (2-isopropyl-4- 
methyphenol]  is  closely  related  to 
thymol.  When  dissolved  in  16  percent 
benzene  and  applied  weekly  for  12 
weeks  to  mice,  19  percent  developed 
skin  tumors  and  6  percent  (1  of  16  mice] 
developed  a  carcinoma. 

'The  United  States  Dispensatory" 
(Ref.  6)  states  that  thymol  can  cause 
nausea,  vomiting,  albuminuria, 
headache,  tinnitus,  dizziness,  muscular 
weakness,  a  thready  pulse,  slow 
respiration,  and  a  fall  in  body 
temperature.  It  further  states  that  the 
heart  is  depressed  by  "therapeutic" 
doses.  Thymol,  used  systemically  in  the 
treatment  of  mycosis,  has  been  given  as 
divided  oral  doses  consisting  of  1  to  2  g 
daily  being  administered  in  courses  of  2 
of  each  3  days.  It  has  also  been  used  as 
an  intestinal  antiseptic,  in  doses  up  to 
120  mg. 


Gleason  et  al.  (Ref.  7)  state  that  the 
toxicity  of  thymol  is  believed  to  lie  on 
the  borderline  between  toxicity  classes 
3  and  4  (moderately  toxic  and  very 
toxic). 

Thymol  is  less  toxic  than  phenol  and 
larger  doses  may  be  taken  (Ref.  3).  It  is 
generally  an  irritant  to  tissues,  and 
given  orally  it  is  an  irritant  to  the  gastric 
mucosa.  Rashes  from  thymol  are  not 
uncommon  (Ref.  3).  It  was  formerly  used 
for  the  treatment  of  hookworm 
infestations,  but  had  to  be  used  in  such 
large  doses  that  there  was  danger  of 
serious,  even  fatal,  poisoning.  Oral 
doses  stimulate  peristalsis  and  may 
cause  diarrheal  stools  (Ref.  6). 

Thymol  should  not  be  given  by  mouth 
to  persons  with  gastrointestinal 
disorders  or  impared  kidney  functioiL  It 
should  be  given  with  care  to  patients 
with  heart  disease  (Ref.  3).  However,  the 
amounts  used  topically  in  the  oral  cavity 
are  insufficient  to  cause  problems  for 
these  individuals. 

(2)  Effectiveness.  Thymol  is  used 
chiefly  as  a  deodorant  in  antiseptic 
mouthwashes  and  gargles.  K4ixed  with 
phenol  and  camphor,  thymol  is  used  in 
dentistry  to  prepare  cavities  before 
filling,  and  it  is  mixed  with  zinc  oxide  to 
form  a  protective  cap  for  the  dentine 
(Ref.  3). 

There  are  reports  of  use  of  thymol  or 
thymol  iodide  in  oral  mucosal  analgesic 
products,  but  there  are  insufficient  data 
to  establish  effectiveness  (Refs.  1 
through  7).  Since  eugenol  and  thymol  are 
chemically  similar,  the  possibility  of 
effectiveness  as  an  oral  mucosal 
analgesic  is  suggested  and  has,  in  fact 
been  frequently  associated  with 
professional  use  for  this  purpose  (Ref.  3). 

(3)  Proposed  dosage.  Adults  and 
children  2  years  of  age  and  older  Apply 
a  maximum  of  20  percent  thymol  or 
thymol  iodide  to  the  affected  area  not 
more  than  four  times  daily. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  mucosal  analgesic  active 
ingredients.  (See  part  IV.  paragraph  B.I. 
above — Category  I  Labeling.) 

(5)  Evaluation.  Tlie  Panel  concludea 
that  there  are  insufficient  data  to 
estabhsh  the  effectiveness  of  thymol 
preparations  as  oral  mucosal  analgesics. 
Data  to  demonstrate  effectiveness  as  an 
oral  mucosal  analgesic  will  be  required 
in  accordance  with  the  guidelines  set 
forth  below.  (See  part  IV.  paragraph  C. 
below — ^Data  Required  for  Evaluation.) 
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Category  HI  Labeling 

None. 

C.  Data  Required  for  Evaluation 

The  Panel  has  agreed  that  the 
guidelines  recommended  in  this 
document  for  the  studies  required  to 
bring  a  Category  III  drug  into  Category  I 
are  in  keeping  with  the  present  state  of 
the  art  and  do  not  preclude  the  use  of 
any  advances  or  improved  methodology 
in  the  future. 

Adriani  et  al.  (Ref.  1)  have  studied 
surfade  anesthetic  activity  in  great 
depth,  and  their  research  provides  a 
methodology  which  the  Panel 
recommends  for  testing  oral  mucosal 
analgesics.  The  selection  of  patients, 
study  method,  and  interpretation  of  data 
are  also  included  in  these  investigations 
and  should  serve  as  a  model. 

In  addition,  data  to  demonstrate 
safety  of  cresol  and  benzyl  alcohol 
should  include  well-designed  studies 
demonstrating  lack  of  irritation  of  oral 
mucous  membranes  in  hmnans  imder 
conditions  of  proposed  use. 

The  Panel  concludes  that  3  years  after 
publication  of  the  proposed  rules  is  an 
adequate  time  period  for  the  completion 
of  studies  and  the  submission  of  data. 
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V.  Oral  MuoMal  Protectanta 

A.  General  Discussion 

Oral  mucosal  protectants  are 
insoluble,  pharmacologically  inert 
substances  that  form  adherent, 
continuous,  flexible,  or  semirigid  coats 
when  appUed  to  the  oral  mucous 
membranes  (Ref.  1],  These  coatings  help 
to  protect  the  irritated  areas  of  the 
mouth  from  further  irritation  from 
chewing,  swallowing,  and  other  mouth 


activity.  When  applied  locally  to  the 
oral  mucous  membranes,  they  can 
provide  temporary  relief  of  discomfort  of 
minor  thermal  or  chemical  bums, 
irritations,  or  ulcerations  resulting  from 
mechanical  trauma  and  aphthous 
ulcerations  (canker  sores). 

Oral  mucosal  protectants  may  be 
applied  by  health  professionals  such  as 
dentists  or  physicians  in  treating  their 
patients,  or  they  may  be  applied  as  self- 
medication  by  the  patients  themselves. 
The  Panel  has  considered  the  various 
conditions  where  such  protectants  might 
be  used  professionaly  and  on  a  self- 
medication  basis.  The  Panel  concludes 
that  oral  mucosal  protectants  available 
as  OTC  products  may  be  locally  applied 
to  oral  mucous  membranes  for  the 
temporary  relief  of  discomfort  from 
minor  bums  of  the  oral  mucosa  and 
minor  injuries  or  irritations  of  the  mouth. 
The  Panel  also  concludes  that  the 
treatment  of  persistent  aphthous 
ulcerations  and  other  mouth  ulcerations 
depends  upon  a  professional  diagnosis 
and  that  such  treatment  should  be  tmder 
the  advice  of  a  dentist  or  physician. 
Therefore,  OTC  labeling  should  include 
the  use  of  a  protectant  for  these 
indications  only  if  the  condition  has 
been  previously  diagnosed  by  a  dentist 
or  physician.  (See  part  V.  paragraph  B.l. 
below — Category  I  Labeling.) 

It  is  possible  that  solutions  of 
protective  substances  might  serve  as 
carriers  of  other  medicinal  materials. 
For  example,  an  oral  mucosal  analgesic 
such  as  benzocaine  might  be  included  in 
the  formulation  to  add  its  effect  to  the 
protectant  in  relieving  pain  &om 
irritation. 

Benzoin  tiiictiu^  and  compound 
benzoin  tincture  are  generally 
recognized  as  effective  as  oral  mucosal 
protectants  by  the  Panel  on  the  basis  of 
published  observations  by  dental 
experts.  (See  part  V.  paragraph  B.I. 
below — Benzoin  preparations  (benzoin 
tincture  and  compound  benzoin 
tincture).) 

The  effectiveness  of  Category  III 
protectants  must  be  established  by 
demonstrating  that  the  agent  provides  a 
suitable  coating  when  applied  to  the 
oral  mucosa  protecting  minor  irritations 
and  injuries  from  further  irritation. 
Effectiveness  should  be  established  by  2 
well-controlled  clinical  studies,  and  2 
years  should  be  allowed  for  such 
studies.  (See  part  V.  paragraph  C. 
below — ^Data  Required  for  Evaluation.) 
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B.  Categorization  of  Data 

1.  Category  I  conditions  under  which 
oral  mucosal  protectant  active 
ingredients  are  generally  recognized  as 
safe  and  effective  and  are  not 
misbranded.  The  Panel  recommends 
that  the  Category  I  conditions  be 
effective  30  days  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register. 

Category  I  Active  Ingredient 

Benzoin  preparations  (l>enzoin  tincture  and 
compound  benzoin  tincture) 

Benzoin  preparations  (benzoin 
tincture  and  compound  benzoin 
tincture).  The  Panel  concludes  that 
benzoin  preparations  are  safe  and 
effective  for  OTC  use  as  oral  mucosal 
protectants  for  the  relief  of  oral 
discomfort  as  specified  in  the  dosage 
section  discussed  below. 

For  the  purpose  of  this  review, 
compound  benzoin  tincture  is 
considered  as  a  single  entity  since  the 
proportion  of  ingredients  has  been  ffxed 
over  many  decades.  Also,  the  Panal 
does  not  differentiate  the  safety  and 
effectiveness  data  of  benzoin  tincture 
and  compound  benzoin  tincture. 
Compound  benzoin  tincture,  which  is 
official  in  the  "United  States 
Pharmacopeia"  (Ref.  1),  contains  10 
percent  benzoin,  2  percent  aloe,  8 
percent  storax,  4  percent  tolu  balsam, 
and  74  to  80  percent  ethanol  (Ref.  1). 
Benzoin  tincture  contains  20  percent 
benzoin  and  75  to  83  percent  alcohol. 
Benzoin  tincture  is  no  longer  offfdal,  but 
it  is  still  available  on  the  maricet  in  the 
United  States. 

(1)  Safety.  Clinical  use  and  marketing 
experience  have  confirmed  that  benzoin 
preparations  are  safe  for  OTC  use. 
There  is  little  information  in  the 
literature  on  the  safety  and  toxicity  of 
benzoin  and  the  other  constituents  that 
make  up  die  compound  tincture. 

Gosselin  et  al.  (Ref  2)  assigns  benzoin, 
storax.  and  tolu  toxicity  ratings  of  3 
(moderately  toxic);  aloe  or  aloin  has  a 
toxicity  rating  of  4  (very  toxic)  when 
ingested  orally.  Drugs  with  ■  toxicity 
rating  of  3  era  considered  to  have 
probable  lethal  dosage  of  500  mg  to  5  g/ 
kg  body  weight.  Drugs  with  a  toxicity 
rating  of  4  are  considered  to  be  probably 
lethal  in  doses  of  50  to  500  mg/kjg  body 
weight. 

Although  the  toxicity  ratings  are  given 
on  the  basis  of  the  ingredients  of  the 
tincture  and  the  counpound  tinctiuv, 
Gosselin  et  al.  (Ref.  2)  state  that  alcohol 
is  e]q)ected  to  be  responsible  for  the 
major  toxic  effects  of  ingeetion  of  these 
tinctures. 
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No  reports  giving  evidence  of  chronic 
toxicity  of  benzoin,  storax,  aloe,  and 
tolu  were  found  in  the  literature. 

Hypersensitively  and  irritation  from 
topical  use  of  the  benzoin  tinctures  were 
reported  in  two  papers.  In  a  study 
involving  413  patients  with  contact 
dermatoses,  it  was  found  that  two 
showed  allergic  reactions  to  patch  tests 
of  compound  benzoin  tincture  (Refs.  3 
and  4).  Another  report  states  that  a  22- 
year-old  man  exhibited  sensitivity  to 
benzoin  and  to  other  gums  and  resins 
when  given  a  patch  test  (Refs.  3  and  §). 
He  had  previously  developed  acute 
eczematous  contact  dermatitis  23  days 
foUonving  the  application  of  benzoin 
tincture  to  the  skin  under  a  plaster  cast. 
A  patch  test  also  demonstrated  cross- 
sensitivity  to  myrrh. 

Dental  clinicians  have,  however,  been 
using  and  recommending  benzoin 
tinctures  for  topical  application  to  oral 
tissues  for  many  years,  and  the  use  has 
apparently  been  without  adverse  effects. 
Furthermore,  very  small  quantities  of  the 
tinctures  are  used  per  application  when 
applied  locally  to  oral  mucous 
membranes.  In  spite  of  the  high  alcohol 
content,  benzoin  tincture  and  compound 
benzoin  tinctiu-e  are  considered  safe  for 
occasional  application  to  small  areas  of 
the  oral  mucosa. 

Tinctures  of  benzoin  should  be 
packaged  in  well-closed  containers  of  30 
mL  or  less  and  have  child-proof  caps. 

(2)  Effectiveness.  There  are  studies 
documenting  the  effectiveness  of 
compound  benzoin  tincture  (Refs.  3  and 
6  through  21).  In  the  treatment  of 
intraoral  lesions,  the  tissues  are  first 
dried  because  benzoin  is  not  water 
soluble,  and  then  the  tinctui^  is  applied. 
In  this  manner  a  protective,  although 
transient,  coating  is  deposited  on  the 
area  of  application.  Although  there  are 
no  double-blind,  well-controlled  clinical 
studies  to  support  the  effectiveness  of 
the  benzoin  tinctures  as  protectants,  the 
use  of  benzpin  tincture  and  compound 
benzoin  tincture  for  the  treatment  of 
lesions  of  orkl  mucous  membranes  has 
been  successful  for  a  long  time  in 
dentistry.  Standard  references  list  a 
number  of  dental  uses  for  benzoin 
tinctures  in  providing  relief  from  oral 
discomfort.  The  tincture  or  the 
compound  tincture  used  full  strength, 
though  often  mixed  with  glycerin  and 
water,  is  applied  locally  as  a  protective 
in  small  cuts,  cutaneous  ulcers,  and 
fissures  of  the  lips  (Refs.  2  and  6  through 
9).  Applied  full  strength,  the  tinctures 
are  said  to  have  protective,  stimulating, 
and  styptic  activity  (Refs.  3.  8,  and  10). 

Benzoin  tincture  has  been  used  for 
pulp  capping  and  for  saturating  intraoral 
dressings  used  in  treatment  of  painful 
extraction  wounds  (Refs.  8  and  11). 


Application  of  compound  benzoin 
tinctiu-e  has  been  widely  recommended 
as  a  protective  for  relief  of  discomfort  of 
chemical  or  thermal  bums  (Refs.  12 
through  15).  of  minor  mechical  or 
physical  trauma  (Refs.  1,4, 15,  and  16), 
and  of  irritations  of  the  oral  mucosa 
(Refs.  9  and  17). 

Compound  benzoin  tincture  has  also 
been  recommended  as  a  protective  for 
relief  of  discomfort  from  aphthous  ulcers 
(Refs.  3,  6,  7, 18,  and  20]  and  of  oral 
herpes  simplex  ulcers  (Refs.  7. 10.  and 
21).  Hie  Panel  has  concluded,  however, 
that  recurring  aphthous  stomatitis 
(canker  sores)  is  an  OTC  indication  for 
protectives  only  if  the  condition  has 
been  previously  diagnosed  by  a  dentist 
or  physician.  Indications  for  oral  herpes 
simplex  ulcers  were  deferred  to  the 
Advisory  Review  Panel  on  OTC 
Miscellaneous  External  Drug  Products. 

Benxoin  tincture  and  compound 
benzoin  tincture  should  only  be  used  as 
a  single  ingredient  at  full  strength, 
because  combining  benzoin  with 
another  ingredient  will  dilute  the 
product  and  reduce  its  effectiveness  as  a 
protectant  Literature  cited  has 
described  only  the  use  of  full-strength 
tinctures  as  protectives  in  applications 
to  the  oral  mucosa.  Effectiveness  of 
tinctures  with  concentrations  less  than 
full/strength  remains  to  be  shown. 

(3)  Dosage.  Adults  and  children  6 
months  of  age  and  older  Apply  to  the 
affected  area  undiluted  not  more  often 
than  every  2  hours. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  mucosal  protectant 
active  ingredients.  (See  part  V. 
paragraph  B.I.  below — Category  I 
Labeling.) 
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Catagocy  I  Labeling 

The  Panel  recommends  the  following 
Category  I  labeling  for  oral  mucosal 
protectant  active  ingredients: 

a.  Indications.  (1)  'Toims  a  coating 
over  a  wound." 
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(2)  "Protects  against  further 
irritation." 

(3)  "For  temporary  use  to  protect 
wounds  caused  by  minor  irritations  or 
injury." 

(4)  "For  protecting  recurring  canker 
sores  when  the  condition  has  been 
previously  diagnosed  by  a  dentist." 

b.  Warnings.  (1)  "Not  to  be  used  for  a 
period  exceeding  7  days." 

(2)  "If  irritation  persists,  inflammation 
develops,  or  if  fever  and  infection 
develop,  discontinue  use  and  see  your 
dentist  or  physician  promptly." 

(3)  "Do  not  swallow." 

(4)  "Do  not  exceed  recommended 
dosage." 

(5)  "Children  under  12  years  of  age 
should  be  supervised  in  the  use  of  this 
product." 

c.  Directions.  For  adults  and  children 
6  months  of  age  and  older;  Dry  the 
affected  area,  saturate  a  cotton 
apphcatqr  with  medication,  and  apply  to 
the  affected  area  not  more  often  than 
every  2  hours.  For  children  under  6 
months  of  age,  there  is  no  recommended 
dosage  except  under  the  advice  and 
supervision  of  a  dentist  or  physician. 

d.  Package  limit.  Products  containing 
tinctures  of  benzoin  should  be  packaged 
in  well-closed  containers  of  30  mL  or 
less  and  should  have  child-proof  caps. 

2.  Category  II  conditions  under  which 
oral  mucosal  protectant  active 
ingredients  are  not  generally  recognized 
as  safe  and  effective  or  are  misbranded. 
The  Panel  recommends  that  the 
Category  n  conditions  be  eliminated 
from  OTC  relief  of  oral  discomfort  drug 
products  effective  6  months  after  the 
date  of  publication  of  the  final 
monograph  in  the  Federal  Register. 

Category  II  Active  Ingredients 

None. 

Category  II  Labeling 

The  Panel  concludes  that  the  use  of 
certain  labeling  claims  related  to  the 
safety  or  effectiveness  of  a  product  are 
unsupported  by  scientific  data  and,  in 
some  instances,  by  sound  theoretical 
reasoning.  The  Panel  concludes  that 
such  labeling  should  be  removed  from 
the  market. 

The  Panel  considers  the  following 
examples  of  claims  to  be  misleading  and 
unsupported  by  scientific  data: 

"Especially  soothing  after  extractions 
or  for  minor  gum  boils." 

"Gives  quick  relief  that  lasts  for 
hours." 

"For  fast,  temporary  relief  of  minor 
mouth  or  gum  soreness,"  This  claim  is 
too  vague. 

"For  rapid  and  effective  relief  of  sore 
gums." 


"Subdues  the  throbbing  ache  of  sore, 
swollen  gums."  Claim  is  too  vague,  gums 
may  be  infected  or  a  deeper  problem 
may  exist. 

"Relief  of  discomfort  of  minor  gum 
disorders  before  and  after 
gingivectomy."  Gingivectomy  should  be 
treated  by  a  dentist. 

The  Panel  considers  the  following 
terms  to  be  vague  and  not  definitive  of 
the  conditions  for  which  rehef  is  sought: 
"sore  spots,"  "anti-irritation," 
"comfortable  adjustment,"  "helps 
comfortable  adjustment,"  "stops  pain," 
"soothes  sore  gums,"  "special," 
"unaccustomed  use,"  "alleviates  pain." 

The  following  claims  are  for 
conditions  that  require  advice  of  a 
dentist:  "giun  boils,"  "gum  or  gingival 
inflammation,"  and  "abscesses." 

3.  Category  III  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  panel  recommends  that  a  period  of 
2  years  be  permitted  for  the  completion 
of  studies  to  support  the  movement  of 
Category  III  conditions  to  Category  I 
except  as  noted  for  specific 
pharmacotherapeutic  groups. 

Category  III  Active  Ingredient 

Myrrh.  Quidextract 

Myrrh,  fluidextract.  The  Panel 
concludes  that  there  are  insufficient 
data  available  to  permit  final 
classification  of  the  safety  and 
effectiveness  of  myrrh,  fluidextract  for 
OTC  use  as  an  oral  mucosal  protectant 
for  the  reUef  of  oral  discomfort. 

(1)  Safety.  No  reports  of  acute  or 
subacute  toxicity  of  myrrh  were  found. 
In  a  pharmacological  study,  addition  of 
myrrh  to  oxygenated  Locke  solutions 
containing  segments  of  intestines  from 
rabbits  or  cats  resulted  in  paralysis  of 
the  intestinal  muscle  (paralysis 
indicated  by  relaxation  of  muscle 
tonicity,  inhibition  of  contractions,  and 
little  or  no  response  to  subsequent 
treatment  with  pilocarpine]  (Ref.  1). 
Locally,  myrrh  is  reported  to  be 
stimulating  and  for  this  reason  may 
excite  peristalsis  if  ingested  (Refs.  2,  3, 
4,  and  5).  Myrrh  has  been  used  as  an 
ingredient  in  certain  cathartic  pills,  e.g., 
aloe  and  myrrh  pills.  (Ref.  8). 

Although  reports  of  hypersensitivity 
were  not  found,  myrrh  and  benzoin  may 
be  cross-sensitizing.  In  one  report,  a  22- 
year  old  man  developed  acute 
eczematous  contact  dermatitis  23  days 
following  the  application  of  benzoin 
tincture  to  the  skin  under  a  plaster  cast. 
In  later  patch  tests,  he  demonstrated 
sensitivity  to  benzoin  and  cross- 
sensitivity  to  myrrh,  locust,  galbanum, 
gamboge  and  oUbanum  (Refs.  3  and  7). 

(2)  Effectiveness,  Myrrh  tincture 
applied  locally  to  mucous  membranes  of 


the  mouth  and  throat  has  been  reported 
to  have  an  astringent  action,  a 
stimulating  action,  or  stimulating  and 
protective  action  (Refs.  2  through  5,  and 
8).  Myrrh  has  been  used  in  treating 
various  disorders  of  the  mouth  and 
throat  including  spongy  gums,  aphthous 
stomatitis,  and  ulceration  of  the  mouth 
and  throat  (Refs.  2,  3,  and  5).  In  addition 
to  being  applied  in  the  form  of  the 
tincture,  myrrh  is  sometimes  used  in 
mouthwashes  and  gargles  (Refs.  2,  9, 
and  10). 

Protectives  should  be  designed  to 
cover  the  mucous  membranes  in  order  to 
prevent  contact  with  possible  irritants. 
There  are  no  clinical  studies  to  support 
the  effectiveness  of  myrrh  as  a 
protectant.  Myrrh  is  usually  applied 
locally  as  an  alcoholic  solution  such  as 
the  tincture  which  contains  83  to  88 
percent  alcohol.  Upon  evaporation  of 
the  alcohol,  a  water-insoluble  protective 
coating  over  the  area  might  be  left. 
However,  myrrh  is  also  used  in  the  form 
of  a  lotion  or  gargle,  prepared  by  mixing 
myrrh  tincture  with  aqueous  fluids  (Refs. 
2,  9,  and  10).  When  the  tincture  is  mixed 
with  aqueous  fluids  a  good  portion  of 
the  myrrii  will  precipitate  out  (Ref.  9). 
Particulate  matter  from  such  a  gargle 
would  not  serve  as  a  protective.  Any 
benefits  would  have  to  be  derived  fri)m 
other  constituents  in  the  drug. 

(3)  Proposed  dosage.  Adults  and 
children  2  years  of  age  and  older  Apply 
0.2  to  0.3  ml  myrrh,  fluidextract,  directly 
to  affected  area. 

(4)  Labeling.  The  Petnel  recommends 
the  Category  I  labeling  above  for  oral 
mucosal  protectant  active  ingredients. 
(See  part  V.  paragraph  B.l.  above — 
Category  I  Labeling.) 

(5)  Evaluation.  The  Panel  concludes 
that  there  is  insufficient  evidence  to 
establish  the  safety  and  effectiveness  of 
myrrh,  fluidextract,  as  an  oral  mucosal 
protectant.  Data  to  demonstrate  safety 
and  effectiveness  as  an  agent  for  the 
relief  of  oral  discomfort  will  be  required 
in  accordance  with  the  guidelines  set 
forth  below.  (See  part  V.  paragraph  C. 
below — Data  Required  for  Evaluation.) 
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Categoiy  in  Labeling 

None. 

C.  Data  Required  for  Evaluation 

The  Panel  has  agreed  that  the 
guidelines  recommended  in  this 
document  for  the  studies  required  to 
bring  a  Category  HI  drug  into  Category  I 
are  in  keeping  with  the  present  state  of 
the  art  and  do  not  preclude  the  use  of 
any  advances  or  improved  methodology 
in  the  future. 

There  are  no  good,  generally  accepted 
protocols  for  testing  an  oral  mucosal 
protectant.  One  of  the  major  factors  is 
that  the  ingredients  in  this 
pharmacologic  group  can  be  used  for  a 
number  of  different  conditions  of 
different  etiology.  Industry  and  FDA 
must  cooperate  on  developing  suitable 
testing  methods. 

One  of  the  important  indications  for 
the  use  of  a  protectant  is  to  protect  an 
area  of  injury  or  disease  from  painful 
stimuli.  Areas  ordinarily  amenable  to 
such  therapy  are  isolated  or  discrete 
areas  rather  than  large  areas,  as  one 
sees  in  acute  herpetic  gingivostomatitis; 
examples  of  target  areas  are  isolated 
herpetic  lesions  and  those  of  aphthous 
ulcers  which  occur  singly  and  at 
infrequent  intervals.  Other  indications 
would  be  allergic  reactions,  abrasions.  . 
bums,  and  oral  wounds  of  a  variety  of 
origins. 

A  protectant,  in  any  of  the  above 
conc^tions.  must  shield  the  area  from 
painful  stimuli  for  a  reasonable  period 
of  time.  The  protectant  must  be  easily 
applied  to  the  involved  area,  must 
attach  to  oral  mucous  membranes  and 
be  resistant  to  saUva  and  salivary  flow. 
The  painful  stimulus  which  is  to  be 
obtunded  may  arise  from  either  thermal 
(hot  or  cold),  chemical  (acid,  base,  or 


other],  or  physical  (abrasive  foods) 
sources. 

Although  protection  from  painful 
stimuli  would  be  one  of  the  best 
measures  of  effectiveness,  the  likelihood 
of  finding  a  test  population  with 
standard  lesions,  in  similar  areas,  at  the 
same  stage  of  development,  is  very 
small.  Aphthous  ulcers,  for  example,  are 
painful,  last  7  to  10  days,  and  usually 
heal  uneventfully.  The  amount  of  pain 
gradually  decreases  from  the  tirst  day  to 
the  10th  day,  so  that  the  level  of  pain 
response  to  any  stimulus  would  vary 
with  the  state  of  development,  making 
standardization  among  subjects  very 
difficult. 

In  view  of  these  difSculties,  methods 
must  be  developed  to  measure  by 
physicid  means  the  ability  of  a 
protectant  to  adhere  to  mucous 
.  membranes  and  to  resist  solution  in  and 
by  saliva.  Such  methods  may  include  the 
use  of  fluorescent  dyes  over  a  minimuni 
time  period  as  an  indicator  of 
penetration  and  protection.  Changes  in 
volume  displacement  may  be  a  useful 
indicator. 

In  addition,  since  there  is  very  little 
information  on  either  the  safety  or  the 
toxicity  of  mynh,  it  is  impossible  to 
evaluate  the  safety  of  the  drug.  The 
manufacturers  should,  therefore,  submit 
data  from  controlled  studies  including: 

1.  Acute  and  subacute  studies  (LDm) 
in  more  than  one  species. 

2.  Chronic  studies  involving  the 
addition  of  myrrh  in  the  diets  of 
experimental  animals  for  periods  longer 
than  60  days. 

3.  Irritation  studies  involving  the 
apphcation  of  myrrh  in  appropriate 
concentrations  to  normal  and  inflamed 
or  irritated  mucosal  tissues.  Both  acute 
and  chronic  studies  should  be 
performed. 

VI.  Tooth  Desensitizers 

A.  General  Discussionge 

Tooth  desensitizers  are  agents  used  to 
treat  "hypersensitive"  (ultrasensitive) 
dentin.  This  condition  sometimes 
develops  when  dentin  is  exposed  to  the 
environment  of  the  oral  cavity.  The 
dentin,  which  contains  the  sensory 
mechanism  of  the  tooth,  is  normally 
covered  by  either  enamel  (crown)  or 
cementum  (root).  When  the  latter 
calciHed  structures  are  absent  as  a 
result  of  erosion,  abrasion,  removal  by 
the  dentist,  a  defect  in  the  tooth,  or  some 
other  cause,  the  restdtant  exposed 
dentin  can  become  ultrasensitive  to 
various  stimuli.  Temperature  change, 
mechanical  stimuli,  and  certain 
chemicals  may  then  induce  a  painful 
response.  The  interpretation  of  the 
cause  of  hypersensitive  dentin  is 


complex  for  several  reasons:  (1)  Dental 
restorations  may  transmit  temperature 
changes,  (2)  carious  teeth  are  sensitive 
to  similar  sUmidi,  and  (3)  a  tooth  with 
pulpal  degeneration  may  be  sensitive  to 
temperatiire  changes.  The  dentist  may 
make  the  diagnosis  of  hypersensitive 
dentin  if  all  carious  lesions  have 
received  professional  treatment  if  there 
are  no  restorations  causing  the 
idtrasensitive  response,  and  if  there  are 
no  symptoms  suggestive  of  pulpal 
damage. 

Even  thou^  the  consumer  cannot 
self-diagnose  dental  hypersensitivity 
and  must  obtain  professional  advice,  it 
is  still  considered  useful  by  the  Panel  to 
have  tooth  desensitizers  available  as  an 
OTC  product  for  temporary  use  untd  a 
dentist  can  be  seen  or  after  a  dentist  has 
diagnosed  dental  hypersensitivity.  It  is 
estimated  that  there  is  a  significant 
target  popidation  with  hypersensitive 
dentin  which  would  use  an  OTC 
dentifrice  for  desensitization  (Ref.  1). 
Therefone.  the  Panel  recommends  that 
these  products  be  made  avaUable  to  the 
public  with  a  warning  that  imless 
recommended  by  a  dentist  the  products 
are  to  be  used  for  not  more  than  2 
weeks.  The  labeling  should  include 
appropriate  statements  on  the  dangers 
of  neglecting  dental  care.  (See  part  VL 
paragraph  B.1  below — Category  I 
Labeling.) 

The  problems  involved  in  evaluating 
dentifrices  which  make  the 
desensitization  claim  are  manifold.  The 
first  problem  is  that  of  diagnosis  as 
mentioned  above.  Second,  the  problem 
of  the  mechanism  of  action  of  dentin 
desensitizers  is  compounded  by  the 
currendy  limited  knowledge  of  normal 
dentin  sensation.  Seltzer  (Ref.  2)  in  1971 
reviewed  current  hypotheses  of  dentin 
sensitivity  to  thermal,  tactile,  chemical, 
and  electrical  stimuh  and  concluded 
that  basic  mechanisms  of  dentin 
sensitivity  have  not  been  completely 
elucidated.  Everett  Hall,  and  Phatak 
(Refs.  1  and  3)  state  that  while  the 
rationale  of  desensitization  procedures 
is  not  fully  understood,  some  agents 
may  depend  upon  denaturation  of  the 
superflcial  ends  of  Tomes'  fibers  or  of 
nerve  endings  in  dentin.  Other  agents 
may  act  by  depositing  an  insoluble 
substance  in  the  ends  of  the  fibers  or 
nerves  and  thus  may  act  as  a  barrier  to 
stimidi  and  still  other  agents  may  act  by 
stimulating  irritational  dentin  formation. 
It  is  apparent  that  evaluation  of 
desensitizing  agents  must  be  made,  at 
this  time,  without  complete  information 
on  the  precise  mechanism  of  action. 
Third,  the  task  of  evaluating 
desensitizing  agents  is  made  difficidt  by 
the  methods  of  testing  which  have  been 
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employed.  Both  thermoelectric  and 
mechanical  stimuli  have  been  used  in 
attempts  to  objectively  measiu'e 
responses.  It  has  been  found  in 
numerous  studies  that  it  is  difficult  to 
objectively  measure  the  subjective 
response  to  pain.  Other  studies  to 
evaluate  dentin  desensitizers  are  based 
upon  the  patient's  subjective  response. 
Craig  (Ref.  4)  made  a  strong  point  in 
favor  of  the  latter  evaluative  method 
when  he  found  that  thermal  and 
mechanical  stimuli  were  so  poorly 
tolerated  by  patients  that  it  was  felt  that 
use  of  such  devices  may  have  resulted  in 
false  readings  arising  from  anticipation 
of  discomfort.  However,  Smith  and  Ash 
(Ref.  5)  made  no  mention  of  lack  of 
cooperation  by  patients  when 
thermoelectrical  and  mechanical 
devices  were  used  to  measure  responses 
and  further  noted  no  significant 
correlation  between  a  subject's 
impression  of  change  in  sensitivity  and 
actual  change  in  sensitivity  as 
determined  by  application  of 
quantitative  stimuli.  The  reporting  of  the 
degree  of  reUef  of  hypersensitivity  may 
be  either  in  the  form' of  improvement ' 
versus  no  improvement  or  various  other 
qualifying  statements  such  as  complete, 
good,  moderate,  fair,  or  poor.  Thus, 
comparisons  between  various  studies 
are  difficult 

It  is  also  important  to  note  that  the 
time-course  of  studies  varies 
considerably,  and  some  agents  appear 
to  be  more  or  less  effective  depending 
upon  the  period  of  time  a  patient  has 
been  using  that  particular  agent  (Ref.  6). 

Some  identiflable  causes  of  tooth 
sensitivity  which  would  not  be  relieved 
by  desensitizing  agents  include 
microscopic  cracks  in  teeth, 
inflammation  of  the  pulp,  occlusal 
trauma  (injury  due  to  biting),  and 
recently  placed  restorations.  In  cases  in 
which  the  dentin  is  definitely  exposed, 
there  are  still  multiple  causes  for  the 
exposure,  such  as  abrasions  caused  by 
toothbrushing  or  other  factors,  eroding 
chemicals,  exposure  due  to  periodontal 
surgery,  or  defective  enamel  formation. 
From  these  many  causes,  one  would 
expect  different  quantitative,  as  well  as 
qualitative,  effects  of  the  desensitizers 
under  different  conditions. 

In  view  of  this  background  of 
confusing  data  and  facts,  the  Panel  does 
not  recommend  classifying  any 
ingredients  in  Category  I  with  a  claim 
for  desensitization.  Further  study  of 
tooth  desensitizers  is  recommended 
utilizing  the  guidelines  which  are 
discussed  later  in  this  document.  (See 
part  VI.  paragraph  C.  below — Data 
Required  for  Evaluation.) 
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B.  Categorization  of  Data 

1.  Category  I  conditions  under  which 
tooth  desensitizer  active  ingredients  are 
generally  recognized  aa  safe  and 
effective  and  are  not  misbranded.  The 
Panel  recommends  that  the  Category  I 
conditions  be  effective  30  days  after  the 
date  of  publication  of  the  final 
monograph  in  the  Jederl  Register. 

Catssory  I  Active  Ingredtonts 

None. 

Categoty  I  Labeling 

The  Panel  recommends  the  following 
Category  I  labeling  for  tooth  desensitizer 
active  ingredients: 

a.  Indication.  'To  aid  in  the  reduction 
of  painful  sensitivity  of  the  teeth  to  cold, 
heat,  acids,  sweets,  or  contact." 

b.  Warnings.  (1)  "Do  not  continue  use 
beyond  2  weeks  except  under 
supervision  of  a  dentist" 

(2)  "Do  not  swallow." 

(3)  "Children  under  12  years  of  age 
should  be  supervised  in  the  use  of  this 
product." 

(4)  "Sensitive  teeth  may  indicate  a 
serious  problem  which  needs  prompt 
care  by  a  dentist." 

(5)  "See  your  dentist  as  soon  as 
possible  whether  or  not  relief  is 
obtained." 

c.  Directions.  Apply  with  a  toothbrush 
at  least  once  a  day  or  as  recommended 
by  a  dentist  or  physician.  Children 
under  12  years  of  age  should  be 
supervised  in  the  use  of  this  product  For 
children  under  2  years  of  age  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician. 


2.  Category  II  conditions  under  which 
tooth  desensitizer  active  ingredients  are 
not  agenerally  recognized  as  safe  and 
effective  or  are  misbranded.  The  Panel 
recommends  that  the  Category  0 
conditions  be  eliminated  from  OTCdrug 
products  for  the  relief  of  oral  discomfort 
effective  ^months  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register. 

Categoty  0  Active  Ingretlients 

Sodium  fluoride  (0.44  percent),  stTontium 
chloride,  and  edentate  disodium  (in 
combination) 

Sodium  fluoride  (0.44  percent), 
strontium  chloride,  and  edetate 
disodium  (in  combination).  The  Panel 
concludes  that  the  combination  of 
sodium  fluoride  (0.44  percent),  strontium 
chloride,  and  edetate  disodium  is  not 
generally  recognized  as  safe  and 
effective  for  OTC  use  as  a  tooth 
desensitizer. 

In  the  product  submitted,  sodium 
floride  and  strontium  chloitde  are  kept 
in  solution  by  means  of  edetate 
disodium  which  chelates  strontium  and 
prevents  formation  of  insoluble 
strontium  chloride  (Ref.  1). 

(1)  Safety.  The  Panel  has 
recommended  0.22  percent  sodium 
fluordie  dentifrice  as  safe  for  daily  use 
as  an  anticaries  agent  (45  FR  20682; 
March  28, 1980).  The  formula  submitted 
has  0.44  percent  sodium  fluoride  (Ref  1). 
Hie  Panel  considers  that  the  increased 
amount  of  fluoride  gives  an  increased 
risk  without  proven  benefit  as  a  tooth 
desensitizer.  Strontiiun  chloride  at  10 
percent  is  considered  safe  by  the  Panel. 

Edetate  disodium  has  chelating 
properties  (Ref.  2).  It  is  considered 
unsafe  by  the  Panel  for  use  in  OTC 
dental  products  because  chelating 
properties  may  cause  decalcification  of 
teeth. 

(2)  Effectiveness.  Sodium  fluoride  at 
0.22  percent  has  been  recommended  for 
Category  III  as  a  tooth  desensitizer. 
Strontium  chloride  at  10  percent  has 
also  been  recommended  as  a  Category 
in  tooth  desensitizer.  There  are  no  data 
on  effectiveness  of  the  combination 
formulation  other  than  testimonial 
letters  nor  are  there  any  data  on  the 
effectiveness  of  edetate  disodium  as  a 
tooth  desensitizer  (Ref  1). 

(3)  Labeling.  The  combination  product 
is  currently  labeled  for  use  by  dentists 
in  the  office.  The  Panel  takes  no  position 
on  this  use.  Labeling  the  combination  for 
OTC  use  would  result  in  misbranding. 

(4)  Evaluation.  The  Panel  considers 
0.44  percent  sodium  fluoride  unsafe  for 
OTC  use.  There  are  no  data  to  support 
the  effectiveness  of  the  combination. 
The  Panel  has  serious  reservations 
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about  OTC  use  of  sodium  edetate.  The 
Panel,  therefore,  recommends  that  the 
combination  be  classified  in  Category  II. 

Reference* 

(1)  OTC  Volume  080010. 

(2)  Windholz,  M.,  et  al.,  "The  Merck 
Index,"  9th  Ed.,  Merck  and  Co.,  Rahway, 
NJ,  p.  1113, 1976. 

Category  0  Labeling 

The  Panel  concludes  that  the  use  of 
certain  labeling  claims  related  to  the 
safety  or  effectiveness  of  a  product  are 
unsupported  by  scientific  data  and,  in 
some  instances,  by  sound  theoretical 
reasoning.  The  Panel  concludes  that 
such  labeling  should  be  removed  from 
the  maricet. 

The  Panel  considers  the  following 
examines  of  claims  to  be  misleading  and 
unsupported  by  scientific  data: 

"Gives  quick  relief  that  lasts  for 
hours." 

"Builds  increasing  protection  against 
painful  sensitivity  to  cold,  heat,  sweet, 
«our,  or  contact."  This  claim  implies  a 
slow  mechanism  of  action. 

The  Panel  considers  that  claims  which 
imply  a  superiority  in  onset  of  action, 
such  as  "quicker,"  "more  quickly,"  and 
"faster,"  are  misleading. 

The  Panel  considers  the  following 
terms  to  be  vague  and  not  definitive  of 
the  condition  for  which  relief  is  sought: 
"anti-irritation,"  "stops  pain,"  "special." 
"unaccustomed  use."  and  "alleviates 
pain." 

3.  Category  III  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  period  of 
2  years  be  permitted  for  the  completion 
of  studies  to  support  the  movement  of 
Category  III  conditions  to  Category  I 
except  as  noted  for  specific 
pharmacotherapeutic  groups. 

Category  III  Active  Ingredients 

Citric  acid  and  sodium  citrate  in  poloxamer 

407  (pluronic  F-127™  gel) 
Fluoride  preparations  (sodium  fluoride, 

sodium  monofluorophosphate,  and 

stannous  fluoride) 
Formaldehyde  solution 
Potassium  nitrate 
Strontium  chloride 

a.  Citric  acid  and  sodium  citrate  in 
poloxamer  407  (pluronic  F-127'^''  gel). 
The  Panel  concludes  that  a  combination 
of  citric  acid  and  sodium  citrate  in 
poloxamer  407  is  safe  but  that  there  are 
insufficient  data  available  to  permit 
final  classification  of  its  effectiveness 
for  OTC  use  as  a  tooth  desensitizer  for 
the  relief  of  oral  discomfort.   - 

(1)  Safety.  After  reviewing  the 
submitted  data,  the  Panel  finds  that 
there  is  a  marketing  history  of  the  use  of 
citric  acid,  sodium  citrate^  and 


poloxamer  407  as  individual  ingredients 
but  not  as  a  combination  product  for  use 
as  a  tooth  desensitizer.  Citric  acid  is 
used  in  the  food  industry  in  the 
preparation  of  fruit  juice  drinks, 
carbonate  beverages,  dairy  products, 
and  fruit  jellies  and  preserves.  Sodium 
citrate  is  used  in  mouthrinses,  ice  cream, 
evaporated  milk,  and  in  the  curing  of 
certain  meats.  Poloxamer  407  is  used  in 
mouthrinses  and  as  a  solubilizing  and 
stabilizing  agent  in  food  products  (Ref. 
1).  Based  on  these  data  the  Panel 
concludes  that  there  is  general 
recognition  of  safety. 

(2)  Effectiveness.  The  Panel  concludes 
that  the  available  data  are  insufficient 
to  establish  general  recognition  of  this 
combination  as  effective  (Ref.  1). 

(3)  Proposed  dosage.  Adults  and 
children  2  years  of  age  and  older:  Brush 
teeth  at  least  once  a  day  or  as 
recommended  by  a  dentist  or  physician 
with  2  percent  sodium  citrate  and  citric 
acid  in  poloxamer  407  in  a  suitable 
dentifrice  formulation. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  tooth  desensitizer  active 
ingredients.  (See  part  VI.  paragraph  B.I. 
above — Category  I  labeling.) 

(5)  Evaluation.  The  Panel  concludes 
that  the  published  data  on  the 
combination  of  citric  acid  and  sodium 
citrate  in  poloxamer  407  do  establish 
safety,  but  they  are  insufficient  to 
establish  effectiveness  of  the 
combination  as  a  tooth  desensitizer. 
Data  to  demonstrate  effectiveness  of 
this  combination  as  a  tooth  desensitizer 
will  be  required  in  accordance  with  the 
guidelines  set  forth  elsewhere  in  this 
document.  (See  part  II.  paragraph  E.3. 
above — Testing  guidelines  for  Category 
III  combination  products.  See  also  pari 
VI.  paragraph  C.  below — Data  Required 
for  Evaluation.) 

Refei%nce 
(1)  OTC  Volume  080221. 

b.  Fluoride  preparations  (sodium 
fluoride,  sodium  monofluorophosphate, 
and  stannous  fluoride).  The  Panel 
concludes  that  fluoride  preparations  are 
safe  at  the  proposed  dosages  but  that 
there  are  insufficient  data  available  to 
permit  final  classification  of  their 
effectiveness  for  OTC  use  as  tooth 
desensitizers  for  the  relief  of  oral 
discomfort. 

(1)  Safety.  The  toxicity  of  fluoride 
compounds  can  be  attributed  to  the 
fluoride  ion,  which  is  considered  to  be 
protoplasmic  poison.  Studies  of  the 
recorded  cases  of  acute  fluoride 
poisonings  indicate  that  a  dose  range  of 
5  to  10  g  of  sodium  fluoride  can  be 
considered  a  lethal  dose  for  a  70-kg  man 
(Refs.  1  and  2). 


Much  is  known  of  the  chronic  effects 
of  fluoride  because  of  the  widespread 
use  of  dietary  fluoride  in  drinking  water 
to  provide  protection  against  dental 
caries.  PresenUy,  more  than  105  million 
people  in  the  United  States  live  in  areas 
in  which  the  water  supplies  contain  0.7 
parts  per  million  (ppm)  or  more  fluoride 
ion,  with  94  million  of  these  people 
receiving  water  supplemented  with 
additional  fluoride  to  provide  a  trace 
level  of  approximately  1  ppm  (Ref.  2). 
Drinking  water  having  a  level  of 
approximately  1  ppm  of  fluoride  will 
provide  a  substantial  reduction  of  about 
60  percent  in  the  incidence  of  dental 
decay  without  any  adverse  effect. 
Dental  fluorosis  has  been  reported  from 
daily  intake  of  wsUer  with  2  to  10  ppm  of 
fluoride  and  crippling  skeletal  fluorosis 
with  levels  of  20  to  80  ppm  of  fluoride  in 
the  drinking  water  (Ref.  3).  It  should  be 
noted  that  dental  fluorosis  occurs  only 
when  excessive  fluorides  are  ingested 
regularly  during  the  period  of  tooth 
development. 

A  number  of  studies  have  been 
conducted,  utilizing  a  variety  of  testing 
procedures,  to  determine  the  fluoride 
ingested  during  toothbrushing  with  the 
fluoride-containing  dentifrice  (Refs.  4 
through  9).  lliese  studies  indicate  that 
even  in  children  aged  3  to  6  years,  the 
large  majority  of  individuals  swallow 
less  than  0.5  g  of  toothpaste  per 
brushing.  The  greatest  amount 
swallowed  was  reported  by  Hargreaves, 
Ingram,  and  Wagg  (Ref.  8)  as  being  only 
slighty  over  1  g.  If  the  above  information 
is  used  when  considering  a  toothpaste 
formulation  containing  0.22  percent 
sodium  fluoride,  the  amount  of  fluoride 
swallowed  per  average  brushing  would 
be  0.25  mg  or  less.  Studies  by  Ericsson 
(Ref.  6),  Duckworth  and  joyston-Bechal 
(Ref.  10),  Bamhart  (Ref.  11),  and  Glass  et 
al.  (Ref.  9)  all  showed  the  amoimt 
swallowed  was  substantially  less  than 
that  shown  by  Hargreaves,  Ingram,  and 
Wagg  (Refs.  4  and  8).  This  amount  can 
be  considered  well  below  a  toxic  range. 

It  is  conceivable  that  a  child  who 
regularly  swallows  excessive  amounts 
of  fluoride-containing  toothpaste  and 
also  consumes  fluoridated  water  could 
have  a  total  daUy  fluoride  intake  in  the 
range  that  produces  dental  fluorosis. 
However,  there  is  a  lack  of  any 
dociunentation  that  dental  flurosis  has 
increased  significantly  following 
extremely  widespread  use  of  fluoride- 
containing  dentifrice  for  approximately 
15  years. 

Acute  and  subacute  toxicity  studies 
with  sodium  monofluorophosphate 
suggest  that  the  compound  on  the  basis 
of  both  milligrams  of  compound  and 
milligrams  of  fluorine  is  less  toxic  than 
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sodium  fluoride  (Refs.  12. 13.  and  14). 
Although  the  accumulation  of  fluoride  in 
bone  and  teeth  appears  to  be  similar  for 
sodium  monofluorophosphate  and 
sodium  fluoride  when  used  at  the  same 
fluoride  concentration  (Ref.  15),  studies 
with  radioactive  fluoride  suggest  that 
the  lower  toxicity  may  result  from  the 
gradual  release  of  the  fluoride  ions  from 
the  monofluorophosphate  (Ref.  16). 

Animal  feeding  studies  suggest  that 
the  chronic  toxicity  of  sodium 
monofluorophosphate  and  sodium 
fluoride  are  of  the  same  order  and  have 
similar  characteristics  with  the  kidney 
being  the  most  susceptible  to 
pathological  change  (Ref.  17).  Further, 
the  two  compounds  seem  to  produce  the 
same  degree  of  mottling  in  the  incisors 
of  albino  rats  (Ref.  18).  When  the  same 
quantities  of  fluoride  are  given  to  rats  in 
the  form  of  sodium  fluoride,  sodium 
monofluorophosphate  ,  stannous 
fluoride,  and  stannous  chlorofluoride, 
similar  amounts  of  fluorine  are  foimd  in 
the  skeleton  (Ref.  le).  The 
monofluorophosphate  ion  (POJ=^)  also 
does  not  appear  to  pass  the  placenta  to 
any  greater  extent  than  the  fluoride  ion 
(Ref.  20). 

There  is  no  available  information  of 
himian  toxicity  with  sodium 
monofluorophosphate  as  there  is  with 
sodium  fluoride.  Although  acute  toxicity 
of  sodiiun  monofluorophosphate  in 
animals  is  less  than  that  of  sodium 
fluoride,  the  chronic  toxicity  is  similar.  It 
would,  therefore,  appear  suitable  to 
consider,  for  human  use,  that  the  two 
compounds  have  similar  toxicity  in 
terms  of  the  fluoride  present 

Because  stannous  fluoride  may  differ 
in  toxicity  from  sodium  fluoride  and 
•odium  monofluorophosphate  because 
of  the  tin  ion,  some  comments  on  the 
acute  and  chronic  toxicity  of  stannous 
fluoride  may  be  pertinent  The  LD^  for 
mice  ingesting  stannous  fluoride  in 
aqueous  solution  was  found  to  vary 
from  160  mg/kg  (Ref.  21)  to  246  mg/kg 
(Ref.  22).  For  rats  the  LDm  was  260  mg/ 
kg  (Ref.  21).  Levels  of  stannous  fluoride 
providing  up  to  18  ppm  fluoride  in  the 
drinking  water  or  8  ppm  fluoride  in  the 
diet  for  a  140Hlay  period  did  not  inhibit 
growth  or  incisor  pigmentation  in  rats. 
Levels  above  S  ppm  fluoride  in  food 
adversely  affected  growth  and  indaor 
pigmentation  and  at  levels  of  150  ppm 
fluoride  some  animals  died  (Ref.  23).  Tin 
from  tin  salts  was  reported  to  have  a  no- 
effect  level  in  raU  at  22-23  mg/kg  and 
guinea  pigs  survived  on  a  diet 
containing  777  ppm  tin  as  tin  salt  (Ref. 
23). 

Tlie  presence  of  the  stannous  ion  in 
etannous  flaoride  dentifrice 
ftmnulatiaiu  may  cause  smne  staining  of 
plaque  and  debris  accumulation  on  the 


teeth.  This  has  been  reported  in  a 
number  of  clinical  studies  in  which  an 
attempt  was  made  to  determine  the  level 
of  staining  (Refs.  24.  25,  and  26). 
However,  the  frequency  and  intensity  of 
staining  with  the  level  of  tin  present  in 
these  formulations  does  not  appear  to 
present  any  significant  problem: 
therefore,  no  warning  on  staining  is 
required  for  stannous  fluoride  dentifrice 
formulations  (Ref.  27). 

(2)  Effectiveness.  In  animal  studies, 
although  acute  toxicity  of  sodium 
monofluorophosphate  is  less  than  that  of 
sodium  fluoride,  the  chronic  toxicity  is 
similar  (Refs.  17. 18,  and  20).  It  would, 
therefore,  appear  suitable  to  consider 
that  the  two  compounds  have  similar 
toxicity  for  human  use.  Sodium  fluoride, 
sodium  monofluorophosphate,  and 
stannous  fluoride  have  been 
recommended  for  Category  III  as  tooth 
desensitizers.  Since  the  availability  of 
the  fluoride  ion  is  similar  in  all  these 
preparations,  it  would  suggest  that  the 
effectiveness  data  are  also  related  in  a 
similar  manner  (Ref.  28).  The  Panel 
concludes  that  fluoride-containing 
dentifrices  are  safe  and  effective  for 
OTC  use  as  anticaries  agents  when 
marketed  in  packages  containing  not 
more  than  280  mg  of  fluorine,  but  there 
are  insufficient  data  to  show 
effectiveness  of  fluorides  as  tooth 
desensitizers  at  the  concentrations 
permitted  in  OTC  drug  products. 
Effectiveness  should  be  tested  for  those 
fluoride  compounds  that  meet  the 
laboratory  testing  requirements  for 
Category  I  anticaries  fluorides  and  at 
the  concentrations  approved  for  OTC 
anticaries  use.  The  laboratory  testing 
requirements  recommended  by  the  Panel 
can  be  found  in  the  preamble  to  the 
proposed  monograph  on  anticaries  drug 
products  in  the  section  entiUed 
"Laboratory  testing  profiles"  (45  FR 
20677;  March  28, 1980). 

Kanouae  and  Aah  (Ref.  28)  reported 
favorably  on  a  sodium 
monofluorophoephate  containing 
dentifrice,  but  employed  a  calibrated 
thermoelectrical  device  for  rating 
fayperaensitivity.  Shaprio  et  aL  (Ref.  29) 
demonstrated  reductions  in 
hypersensitivity  per  individual  teeth  and 
per  person.  Three  dentifrices  were  used, 
a  control  one  with  sodium 
monofluofapboephate.  and  one  with 
•tfwitiiira  chloride.  At  4  weeks  die 
redoctian  with  oae  of  the  test  products 
was  significandy  better  than  &  control, 
but  ft  8  weeks  ^  differenoe  was  no 
longer  apparent  llie  areas  for 
evaluation  were  carefully  identified  and 
raoocded  and  therefore  not  blinded. 
Hetnandex  et  aL  (RaL  SO)  in  a  similar 
study  evahwtad  hypersensitivity  at  6 
weeks.  Hypersensitive  areas  were  not 


blinded.  For  a  second  6-week  period,  all 
three  groups  (control  sodiimii 
monofluorophosphate.  and  strontium 
chloride  dentifrices)  used  the  control 
dentifrice.  As  reported  earlier,  the  net 
improvement  in  hypersensitivity  for  the 
12-week  control  group  exceeded  the 
original  strontium  chloride  test  group. 
The  Panel  felt  that  additional  testing  as 
described  below  was  indicated.  (See 
part  VI.  paragraph  C.  below— Data 
Required  for  Evaluation.) 

In  a  study  designed  to  evaluate  the 
desensitizing  effect  of  a  dentifrice 
containing  0.76  percent  sodium 
monofluorophosphate.  Bolden.  Volpe, 
and  King  (Ref.  31)  included  in  addition 
to  a  nonsodium  monofluorophosphate 
control  dentifrice,  one  with  1.4  percent 
formalin  and  one  with  0.4  percent 
stannous  fluoride.  The  so<Uum 
monofluorophosphate  dentifrice  was  the 
superior  performer.  After  2  weeks  the 
stannous  fluoride  dentifrice  showed  the 
second  lowest  percent  improvement  in 
hypersensitivity.  At  4  weeks,  it  was  th^ 
lowest  of  all.  including  the  control. 
Although  a  double-blind  was 
establidied  in  that  neither  the  examiner 
nor  the  patient  was  aware  of  the 
dentifirce  assignment,  all  evaluations 
were  done  "in  exactly  the  same 
anatomical  tooth  areas  that  had  been 
previously  evaluated"  for  the  baseline 
data.  This  procedure  may  have 
introduced  a  potential  bias  favoring 
reduction  in  sensitivity  from  the  use  of 
die  "blinded"  dentifrices.  The  Panel  felt 
the  areas  for  evaluation  should  also  be 
blinded  Haxen.  Volpe,  and  King  (Ref. 
32),  in  a  duplicate  study  using  the  same 
agents,  found  stannous  fluoride  second 
only  to  the  dentifrice  with  sodium 
monofluorophosphate  in  its  ability  to 
reduce  hypersensitivity  in  teeth.  The 
evaluation  of  hypersensitive  areas  was 
not  blinded. 

MiUer  et  al.  (Ref.  33)  in  a  double-blind 
crossover  study  reported  improvement 
in  hypersensitivity  in  20  of  23  patiento 
with  the  use  of  a  water-free  stannous 
fluoride-containing  gel.  Hypersensitive 
areas  were  not  blinded,  nor  were  the 
specific  measures  used  to  evaluate 
changes  in  sensitivity  described.  The 
Panel  felt  that  additional  testing  as 
described  below  was  Indicated.  (See 
part  VI.  parayaph  C  below— OaU 
Required  for  Evaluation.) 

(4)  Propomd  dosage.  Adults  and 
children  2  years  of  age  and  older  Brush 
teeth  at  least  oooe  a  day  or  as 
reonmmendad  by  a  dentist  or  physician 
with  0.22  percent  sodium  fluoride,  a76 
pecoent  sodium  monofluorophosphate, 
or  a4  percent  stannous  fluoride  in  a 
suitable  dentifrice  formidation. 
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(5)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  tooth  desensitizer  active 
ingredients.  (See  part  VI.  paragraph  B.l. 
above— Category  I  Labeling.) 

In  addition,  fluoride-containing 
dentifrices  should  not  contain  more  than 
260  mg  total  fluorine. 

(6)  Evaluation.  The  Panel  concludes 
that  ore  Category  I  anticaijes  fluoride 
dentifrices  are  Category  III  with  respect 
to  claims  as  tooth  desensitizing  agents. 
The  Panel  concludes  that  fluoride 
dentifrices  are  safe  at  the  proposed 
dosage,  but  there  is  insufflcient  evidence 
to  establish  effectiveness  as  tooth 
desensitizing  agents.  Data  to 
demonstrate  effectiveness  as  a  tooth 
desensitizer  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below.  (See  part  VI.  paragraph  C. 
below— Data  Required  for  Evaluation.) 

Refemnces 

(1)  Hodge.  H.  C.  and  F.  A.  Smith,  "Fluorine 
Chemittry,"  Volume  IV.  Edited  by  J.  R 
Simons,  Academic  Press,  New  York,  p.  12. 
1965. 

(2)  "Fluoridation  Census  1975."  U.S. 
Department  of  Health.  Education,  and 
Welfare,  Public  Health  Service,  Center  for 
Disease  Control,  Publication  No.  98-607,  pp. 
7-8.1977. 

(3)  Dunning, ).  M.,  "Principles  of  Dental 
Public  Health,"  2d  Ed.,  Harvard  University 
Press,  Cambridge,  MA,  pp.  367-403, 1970. 

(4)  Hargreaves,  ).  A.,  G.  S.  Ingram,  and  B.  ]. 
Wagg,  "A  Gravimetric  Study  of  the  Ingestion 
of  Toothpaste  by  Children,"  Caries  Research. 
6:237-243. 1972. 

(5)  Hilltop  Laboratories,  "A  Study  of  Use 
and  Ingestion  of  Toothpaste  by  Children:  A 
Report  to  the  Procter  &  Gamble  Company," 
HiU  Top  Research  Institute,  Cincinnati,  1954. 

(6)  Ericsson,  Y.,  "Fluorides  in  Dentifrices: 
Investigations  Using  Radioactive  Fluorine." 
Acta  Qdontologica  Scandinavica,  19:41-77. 
1961. 

(7)  Schweinsberger,  R.  A.,  and  ].  C  Muhler, 
"Urinary  Fluorine  Levels  in  Children 
Following  the  Clinical  Use  of  a  Stannous 
Fluoride-Containing  Dentifrice,"  Jountal  of 
Dental  Research.  35:700-762. 1956. 

(8)  Hargreaves. ).  A.,  G.  S.  Ingram,  and  E  ]. 
Wagg.  "Excretion  Studies  on  the  Ingestion  of 
a  Monofluorophosphate  Toothpaste  by 
Children."  Caries  Research,  4:256-288, 1970. 

(9)  Glass,  R.  L.  et  al.,  "Fluoride  Ingestion 
Resulting  from  the  Use  of  a 
Monofluorophosphate  Dentifrice  by 
Children."  British  Dental  Journal,  138:423- 
426. 1975. 

(10)  Duckworth.  R.,  and  S.  Joyston-Bechal. 
"liie  Distribution  of  Dentifrice  Fluoride 
during  and  after  Toothbrushing."  Advances  of 
Fluorine  Research,  4:113-119, 1966. 

(11)  Bamhart.  W.  E.,  et  al.,  "Dentifrice 
Usage  and  Ingestion  Among  Four  Age 
Groups,"  Journal  of  Dental  Research, 
63:1317-1322, 1974. 

(12)  Shouri,  K.  L,  J.  W.  Hein.  and  H.  C 
Hodge,  "Preliminary  Studies  of  the  Caries 
Inhibiting  Potential  and  Acute  Toxicity  of 


Sodium  Monofluorophosphate,"  Journal  of 
Dental  Research,  29:529-533, 1950. 

(13)  OTC  Volume  080040. 

(14)  Smith,  F.  A.,  et  al.,  "Screening  of 
Fluorine-Containing  Compounds  for  Acute 
Toxicity,"  Toxicology  and  Applied 
Pharmacology.  2:54-58, 1960. 

(15)  Zipkin.  I.,  and  F. ).  McClure.  "Complex 
Fluorides:  Caries  Reduction  and  Fluorine 
Retention  in  the  Bones  and  Teeth  of  White 
Rats,"  Public  Health  Reports,  66:1523-1532. 
1951. 

(16)  Ericsson,  Y.,  G.  Santesson,  and  S. 
UUberg,  "Absorption  and  Metabolism  of  the 
POiFlon  in  the  Animal  Body:  Studies  with  F", 
P^-labelled  Sodium  Monofluorophosphate," 
Archives  of  Oral  Biology,  4:160-174, 1961. 

(17)  Poulsen,  H.,  and  Y.  Ericsson,  "Chronic 
Toxicity  of  Dietary  Sodiimi 
Monofluorophosphate  in  Growing  Rats,  with 
Special  Reference  to  Kidney  Changes,"  Acta 
Pathologica  et  Microbiologico  Scandinavica, 
65:493-504, 1965. 

(18)  Hein,  J.  W.,  H.  W.  Marcussen.  and  G. 
A.  Quigley,  "Comparative  Effect  of  NaiFPO, 
and  NaF  on  Erupting  Rodent  Incisors," 
(Abstract),  International  Association  for 
Dental  Research,  35th  General  Meeting,  1957. 

(19)  Muhler,  ].  C,  and  D.  A.  Weddle, 
"Fluorine  Storage  in  Rats  Receiving  Different 
Fluorides  in  the  Drinking  Water  at  Varying 
pH,"  Journal  of  Dental  Research,  34:895-899, 
1955. 

(20)  Ericsson,  Y.,  and  L  Hammarstrom, 
"The  Distribution  in  the  Mammal  Body  of  F" 
and  P»  from  Double-Labelled  NaJKW^,"  Acta 
Physiologica  Scandinavica,  65:126-137, 1965. 

(21)  OTC  Volume  080098. 

(22)  OTC  Volume  080091. 

(23)  Muhler,  J.  C,  and  H.  G.  Da^r,  "Effects  of 
Stannous  Fluoride.  Stannous  Chloride  and 
Sodium  Fluoride  on  the  Incidence  of  Dental 
Lesions  in  Rats  Fed  a  Caries-Producing  Diet," 
Journal  of  the  American  Dental  Association, 
41:528-536. 1950. 

(24)  Naylor,  M.  N.,  and  R.  D.  Emslie, 
"Clinical  Testing  of  Stannous  Fluoride  and 
Sodium  Monofluorophosphate  Dentifrices  in 
London  School  Children,"  British  Dental 
Journal.  123:17-23, 1967. 

(25)  Fanning,  E.  A.,  et  al.,  "The  Effects  of 
Fluoride  Dentifrices  on  the  Incidence  and 
Distribution  of  Stained  Tooth  Surfaces  in 
Children,"  Archives  of  Oral  Biology,  13:467- 
469,1968. 

(26)  )ackson,  D.,  and  P.  Sutcliffe,  "Clinical 
Testing  of  a  Stannous  Fluoride-Calcium 
Pyrophosphate  Dentifrice  in  Yorkshire  School 
Children,"  British  Dental  Journal,  123:40-48, 
1967. 

(27)  Duckworth,  R.,  "Fluoride  Dentifrices:  A 
Review  of  Clinical  Trials  in  the  United 
Kingdom,"  British  Dental  Journal.  124:505- 
509.1968. 

(28)  Kanouse,  M.  C,  and  M.  M.  Ash,  'The 
Effectiveness  of  a  Sodium 
Monofluorophosphate  Dentifrice  on  Dental 
Hypersensitivity,"  Journal  of  Periodontology 
and  Periodontics.  40:38-4a  1969. 

(29)  Shapiro.  W.  B..  et  al..  "Controlled 
Clinical  Comparison  Between  a  Strontium 
Chloride  and  a  Sodium  Monofluorophosphate 
Toothpaste  in  Diminishing  Root 
Hypersensitivity,"  Journal  of  Periodontology, 
41:523-525, 1970. 

(30)  Hernandez,  F..  et  al.,  "Clinical  Study 
Evaluating  the  Desensitizing  Effect  and 


Ehiration  of  Two  Commercially  Available 
Dentifrices,"  Journal  of  Periodontology. 
43:367-372. 1972. 

(31)  Boldea  T.  E..  A.  R.  Volpe.  and  W.  ]. 
King,  "The  Desensitizing  Effect  of  a  Sodium 
Monofluorophosphate  Dentifrice," 
Periodontics,  6:112-114, 1968. 

(32)  Hazen.  S.  P.,  A.  R.  Volpe,  and  W.  J. 
King,  "Comparative  Desensitizing  Effect  of 
Dentifrices  Containing  Sodium 
Monofluorophosphate.  Stannous  Fluoride, 
and  Formalin,"  Periodontics,  6:230-232, 1966. 

(33)  Miller. ).  T..  et  al..  "Use  of  a  Water- 
Free  Stannous  Fluoride-Containing  Gel  in  the 
Control  of  Dental  Hypersensitivity,"  Journal 
of  Periodontology-Periodontics,  40:490-491, 
1989. 

c.  Formaldehyde  solution.  The  Panel 
concludes  that  1.4  percent  (w/w) 
formaldehyde  solution  is  safe  but  that 
there  are  insufficient  data  available  to 
permit  final  classification  of  its 
effectiveness  for  OTC  use  as  a  tooth 
desensitizer  for  the  reUef  of  oral 
discomfort 

(1)  Safety.  Clinical  use  and  marketing 
experience  have  confirmed  that  1.4 
percent  (w/w)  of  formaldehyde  solution 
is  safe  for  OTC  use. 

Formaldehyde  solution  is  an  aqueous 
solution  containing  approximately  40 
percent  weight  to  volume  of 
formaldehyde  gas  with  methanol  added 
as  a  preservative.  Formaldehyde 
solution  is  clear  and  colorless  and  has  a 
pungent  odor.  The  solution  is 
incompatible  with  oxidizing  agents  and 
with  alkali  (Ref.  1). 

Contact  with  formaldehyde  solutions 
may  lead  to  dermatitis  producing 
reddening,  inflammation,  and  necrosis  if 
applied  repeatedly  by  allergic  or 
sensitive  individuals  (Refs.  1  and  2).  A 
manufacturer  of  a  1.4-percent  (w/w) 
formaldehyde  solution-containing 
dentifrice  reported  a  low  incidence  of 
constuner  complaints  of  mouth  reactions 
or  gingival  injiuies  &om  the  use  of  this 
product  (Ref.  3). 

(2)  Effectiveness.  Although 
formaldehyde  solution  has  been  used  for 
the  relief  of  pain  due  to  hypersensitive 
teeth,  its  effectiveness  in  a  dentifrice  for 
desensitizing  has  not  been  conclusive.  In 
one  study.  20  patients  were  selected  on 
the  basis  of  cervical  hypersensitivity 
and  evaluated  by  application  of 
mechanical  and  thermal  (heat  and  cold) 
stimuli  (Ref.  4).  Subjects  were  advised  to 
brush  with  the  dentifrice  at  least  once 
daily  or  as  many  times  a  day  as  they  did 
prior  to  use  of  the  dentifrice.  This  study 
was  of  controlled,  crossover  design.  At 
the  end  of  a  30-day  treatment  period  the 
placebo  group  was  switched  to  the 
treatment  dentifrice,  and  the  original 
treatment  group  was  continued  for  an 
additional  30  days.  The  conclusion  was 
that  there  was  no  significant  alteration 
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of  cervical  hypersensitivity  to 
mechanical  or  thermal  stimuli  after  use 
of  this  product  for  30  or  60  days. 

In  another  study  72  adults,  all  having 
a  history  of  dental  hypersensitivity, 
were  selected  for  treatment  of  chronic 
periodontitis  (Ref.  5).  Forty-seven 
patients  were  instructed  to  brush  after 
each  meal  with  a  desensitizing  tooth 
paste.  Twenty-four  patients  were  placed 
in  a  placebo  group  using  a  control 
dentriflce.  The  patients  used  one  of  the 
dentifrices  for  5  weeks  during  which 
time  they  received  periodontal  therapy 
(root  planing  and  gingivectomy).  This 
was  a  double-blind,  subjective 
evaluation  with  no  statistical  analysis. 
The  conclusion  was  that  the  product 
may  be  of  some  value  for  patients 
undergoing  periodontal  therapy. 

When  a  formaldehyde  solution- 
containing  dentifrice  was  compared 
with  one  containing  sodium 
monofluorophosphate.  the  desensitizing 
effectiveness  of  1.4  percent 
formaldehyde  was  not  as  great  as  that 
of  the  sodium  monofluorophosphate 
dentifrice  (23.5  percent  vs.  29.2  percent) 
after  2  weelcs  of  treatment,  but  was 
slightly  better  than  the  control  (50.6 
percent  vs.  46.0  percent)  after  4  weeks  of 
treatment  (Ref.  8).  These  differences  are 
not  statistically  significant.  Another 
study  compared  sodium 
monofluorophosphate.  a  control 
dentifrice  without  sodium 
monofluorophosphate.  and  a  1.4  percent 
formaldehyde  dentifrice.  At  the  end  of  4 
weeks  the  control  dentifrice  without 
sodiimi  monofluorophosphate  provided 
38  percent  reduction  of  sensitivity,  and 
the  formaldehyde-containing  dentifrice 
provided  a  33.8-percent  reduction.  These 
reductions  were  not  statistically 
different  from  each  other  (Ref.  7). 

Several  other  studies  gave  ambiguous 
results  (Refs.  8  through  11).  Althoi^  the 
use  of  a  formaldehyde-containing 
dentifrice  appeared  to  give  favorable 
results  in  some  instances,  basic  defects 
in  experimental  design  or  lack  of 
statistical  slgniffcance  left  doubts 
concerning  the  effectiveness  of  the 
product. 

(3)  Proposed  dosage.  Adults  and 
children  2  years  of  age  and  older:  Brush 
teeth  at  least  once  a  day  or  as 
recommended  by  a  dentist  or  physician 
with  1.4  perftent  (w/w)  formaldehyde 
solution  in  a  suitable  dentifrice 
formulation. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  tooth 
desensitlzep  active  ingredients.  (See  part 
VI.  paragraph  B.I.  above — Category  I 
Labeling.) 

(5)  Evaluation.  The  Panel  concludes 
that  there  is  insufficient  information  to 
establish  the  effectiveness  of  1.4  percent 


(w/w)  formaldehyde  solution  in  a 
suitable  dentifrice  formulation  as  a 
tooth  desensitizer.  Data  to  demonstrate 
effectiveness  as  a  tooth  desensitizer  will 
be  required  in  accordance  with  the 
guidelines  set  forth  below.  (See  part  VI. 
paragraph  C.  below — Data  Required  for 
Evaluation.) 
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d.  Potassium  nitrate.  The  Panel 
concludes  that  5  percent  potassium 
nifrate  is  safe  but  that  there  are 
insufficient  data  available  to  permit 
final  classification  of  its  effectiveness 
for  OTC  use  as  a  tooth  desensitizer  for 
the  relief  of  oral  discomfort. 

(1)  Safety.  Nitrates  are  components  of 
the  normal  environment.  Soil  bacteria 
are  principally  responsible  for  their 
presence,  although  compounds  of 
nitrogen,  during  fransport  in  the  afr.  can 
be  oxidized  to  nitrates.  Large  deposits  of 
nitrate  salts  formed  in  this  way  exist  in 
various  locations  on  the  earth. 

Nifrates  in  the  soil  are  the  primary 
source  of  fixed  nitrogen  for  green  plants. 
A  second  source  is  ammonia  in  the  soil 
either  from  natural  (bacterial  action  on 
dead  plant  or  animal  matter)  or 
synthetic  (applied  fertilizer]  sources. 


Nitrates  are  absorbed  and  may 
accumulate  in  plants  at  high  levels, 
especially  if  the  soil  is  rich  in  nitrates. 
Some  vegetables,  notably  lettuce,  beets, 
celery,  radishes,  and  spinach  contain 
substantial  quantities  of  nitrates.  An 
estimated  average  per  capita  daily 
ingestion  of  nitrate  in  the  United  States 
is  86  mg.  This  comes  principally  from 
vegetables  but  there  is  a  great  variation 
in  intake  depending  upon  the  type  and 
quantity  of  tfie  vegetables  consumed 
and  the  condition  of  the  soil  in  which 
the  vegetables  were  grown.  Until 
elimination,  cheifly  via  the  urine,  nitrate 
is  recycled  by  secretion  in  the  saliva. 
The  nitrate-to-nitrite  conversion  does 
not  take  place  in  the  5-percent  dentifrice 
product  which  was  submitted  to  the 
Panel  (Ref.  1).  No  known  toxic  effects 
are  produced  in  man  in  doses  of  1  to  1.5 
g  potassium  nifrate.  In  light  of  the 
estimated  dietary  intake  of  nitrates  (86 
mg)  and  the  relatively  small  amount  (30 
mg)  available  for  ingestion  from  the  use 
of  a  toothpaste,  the  Panel  concludes  that 
no  toxicological  hazard  exists  from  use 
of  a  dentifrice  with  potassium  nifrate  at 
the  5-percent  level. 

(2)  Effectiveness.  Two  published 
studies  and  two  unpublished  studies  are 
reviewed  below  (Refs.  1  through  4). 
Among  these  four  studies  only  limited 
data  are  presented  on  the  5-percent 
potassium  nifrate  toothpaste.  In  some 
instances  the  findings  are  conflicting 
and  are  always  based  on  very  small 
samples  of  persons  and  teeth.  An  8.5- 
percent  potassium  nitrate  dental 
prophylaxis  paste  available  OTC  has 
been  promoted  to  the  dental  profession 
for  office  use  since  1974  (Ref.  1).  The 
Panel  agreed  that  the  marketing 
experience  data  concerning  this  product 
could  not  be  substituted  for  marketing 
experience  with  an  OTC  dentifrice 
intended  for  use  at  home.  The  Hodosh 
study  (ReL  2)  described  this  positive 
effect  of  potassium  nitrate  in  solutions 
of  15, 10,  5.  2,  and  1  percent  when 
painted  on  hypersensitive  teeth.  A  10- 
percent  potassium  nifrate  paste  for 
office  use  was  also  reported.  Only  35 
patients  used  the  home  dentifrice  (10 
percent  potassium  nifrate  by  wei^t), 
but  positive  results  were  reported. 
However,  no  controls  were  used,  no 
system  of  evaluation  was  described,  and 
no  statistical  analysis  was  included. 

In  a  report  of  Stark  et  al.  (Ref.  3),  on  a 
new  device  for  testing  sensitivity,  a 
potassium  nitrate  dentifrice  was  used 
successfully  by  10  patients.  The  primary 
purpose  of  this  study  was  to  compare 
findings  of  a  new  electric  pulp  test 
against  conventional  pulp  testers.  The 
concenfration  of  potassium  nitrate  in  the 
dentifrice  was  not  stated.  Additional 
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study  of  the  data  reported  by  Stark  et  al. 
(Ref.  3)  disclosed  that  for  one  group  [Rye 
persons,  but  only  three  with 
hypersensitive  teeth)  a  significant 
reduction  in  hypersensitivity  was  found 
immediately  after  application  of  the 
potassium  nitrate  (5-percent  solution). 
This  is  contrary  to  Starks'  published 
flndings  (Ref.  3),  where  there  was  little 
or  no  immediate  reduction  in  sensitivity. 
Seven  days  later,  sensitivity  was  rated 
again  and  a  paste  containing  5  percent 
potassium  nitrate  in  kaolin  and  glycerin 
paste  was  burnished  by  the  dentist 
against  the  cervical  area  of  the  teeth. 
Reduction  in  hypersensitivity  was 
maintained  at  each  assessment.  Normal 
oral  hygiene  including  brushing  with  a 
denti&ice  without  a  desensitizing  agent 
was  followed  throughout  the  study  (Ref. 

3). 

In  a  second  unpublished  study 
potassium  nitrate  at  5  and  10  percent  in 
home-use  dentifrices  was  compared 
with  a  single  application  of  sodium 
fluoride,  33  K  percent,  in  a  kaolin  and 
glycerin  burnishing  paste  (Ref.  1).  The 
study  groups  were  composed  of  7, 14, 
and  6  persons,  respectively.  Immediate 
reduction  in  sensitivity  was  significant 
with  the  burnished  fluoride  paste  but 
not  with  potassium  nitrate  toothpastes. 
Significant  reduction  was  reported  at  1 
week  for  the  10-percent  potassium 
nitrate  paste  and  at  2  weeks  for  both  the 
5-percent  and  10-percent  pastes. 

Three  additional  unpublished  studies, 
one  evaluating  a  test  procedure  and  two 
others  presenting  data  on  potassium 
nitrate,  were  submitted  to  the  Panel  for 
review  (Ref.  4).  The  first  compares  the 
pulp  stethoscope  with  cold  air  as  a 
procedure  for  evaluating 
hypersensitivity.  The  data  suggest  that 
the  two  test  procedures  are  assessing 
the  various  levels  of  sensitivity  in  a 
comparable  manner.  The  two  other 
studies  present  data  on  the  use  of 
potassium  nitrate  in  a  desensitizer 
dentifrice.  The  findings  indicate  that  flie 
potassium  nitrate  dentifrice  may  be 
effective  in  reducing  sensitivity,  but  the 
evidence  is  not  convincing.  The  test 
groups  were  somewhat  small  in  number 
and,  in  several,  the  levels  of  initial 
hypersensitivity  were  very  low. 

(3)  Proposed  dosage.  Adults  and 
children  2  years  of  age  and  older:  Brush 
teeth  at  least  once  a  day  or  as 
recommended  by  a  dentist  or  physician 
with  5  percent  potassium  nitrate  in  a 
suitable  dentifrice  dosage  form. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  tooth 
densensitizer  active  ingredients.  (See 
part  VI.  paragraph  B.l.  above — Category 
I  Labeling.) 

(5)  Evaluation.  The  Panel  concludes 
that  5  percent  potassium  nitrate  is  safe 


but  that  there  are  insufficient  data  to 
establish  effectiveness  of  5  percent 
potassium  nitrate  in  a  suitable  dentrifice 
formulation  as  a  tooth  densensitizer. 
Although  the  product  is  available 
without  a  prescription,  marketing 
experience  has  been  limited  to  use  by 
professionals  in  the  dental  office.  Data 
to  demonstrate  effectiveness  as  a  tooth 
densensitizer  will  be  required  in 
accordancewith  the  guidelines  set  forth 
below.  (See  part  VI.  paragraph  C. 
below— -Data  Required  for  Evaluation.) 
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e.  Strontium  chloride,  llie  Panel 
concludes  that  10  percent  strontium 
chloride  is  safe  but  that  there  are 
insufficient  data  available  to  permit 
final  classification  of  its  effectiveness 
for  OTC  use  as  a  tooth  desensitizer  for 
the  relief  of  oral  discomfort. 

(1)  Safety.  Animal  studies  have 
clearly  shown  that  some  strontium 
compounds  are  tolerated  in  what  could 
be  considered  large  amounts  (Refs.  1 
through  4).  There  is  general  agreement 
that  strontium  chloride  hexahydrate  is 
no  more  and  may  even  be  less  toxic 
than  calcium  (Refs.  1,  3. 10,  and  11). 
Reports  on  strontium  chloride 
hexahydrate  are  limited,  but  are 
consistent  in  that  safety  does  not  appear 
to  be  a  problem  (Refs.  2  and  3).  Industry- 
sponsored  studies  of  strontium  chloride 
hexahydrate  at  10  percent  by  weight  in  a 
dentifrice  produced  no  measurable  toxic 
reactions  (Ref.  5). 

The  metabolism  of  strontium 
resembles  very  closely  that  of  calcium, 
especially  with  regard  to  developing 
bone  and  teeth  (Ref.  6).  Interest  in  its 
behavior  as  a  radioactive  isotope, 
strontium  90.  heightened  in  recent  years 
since  it  is  a  constituent  of  the  fallout 
from  atomic  weapon  testing  (Refs.  6  and 
7).  The  consequent  hazard  from  the 
accumulation  of  the  isotope  in  bones 
and  teeth  drew  much  attention. 

One  review  of  the  toxicity  of 
strontium  states  that  no  threshold 
values  for  human  toxicity  have  been 
reported  by  any  official  agency  in  the 
United  States  (Ref.  7).  Strontium 
chloride  hexahydrate.  present  at  10 
percent  by  weight  in  a  toothpaste,  has 
been  marketed  for  12  years  with  no 
report  of  adverae  reactions  (Ref.  5). 
Published  clinical  studies  contain  no 


reports  of  adverse  reactions  (Refe.  10 
through  13).  The  Panel  agreed  that 
strontium  chloride  as  the  hexahydrate 
appears  to  be  safe  for  OTC  use  in  a 
dentifrice  at  a  concentration  of  10 
percent 

(2)  Effectiveness.  The  Panel  found  that 
the  reported  findings  from  various 
clinical  trials  of  dentifrices  containing  ■ 
strontium  chloride  were  both  conflicting 
and  inconclusive.  The  required  time  for 
reducing  sensitivity  has  been  variously 
reported  at  3  days  and  20  days  by 
Pusso-Carrasco  (Ref.  11),  at  6  weeks  by 
Hernandez  et  al.  (Ref.  14),  and  at  4-  and 
8-week  periods  by  Shapiro  et  aL  (Ref. 
15). 

Hernandez  et  al.  (Ref.  14),  after  a  6- 
week  evaluation,  placed  the  two  test 
groups  (sodium  monofiurophosphate 
and  strontium  chloride)  on  the  control 
dentifrice  and  continued  the  original 
control  group  on  the  control  dentifrice 
for  an  additional  6  weeks.  Both  test 
groups  lost  some  of  the  improvement  in 
hypersensitivity  gained  during  the  first  6 
weeks.  The  control  group  im|Ht)ved 
remarkably  during  the  seconiid  &-week 
period  to  a  level  slightly  better  than  the 
test  group  formeriy  using  the  strontium 
chloride  dentifrice. 

An  unpublished  study  conducted  at 
the  Osaka  University  Dental  SchooL 
Osaka,  Japan  (Ref.  16),  was  submitted  to 
the  Panel  for  review.  A  unique  and 
surprising  result  of  this  study  was  very 
low  response  to  the  placebo  product 

In  a  well-controlled,  double-blinded 
clinical  trial  r^iorted  by  Graf  (Ref.  17), 
both  the  test  group  and  the  control  group 
showed  measurable  reduction  in 
hypersensitivity  at  4,  8,  and  12  weeks. 
"ITie  difference  between  the  test  and 
control  groups  was  not  statistically 
significant  however.  In  a  second 
attempt  Graf  (Ref.  17)  found  similar 
results  at  3  months  and  not  until  6 
months  could  a  statistical  significance 
be  established  between  test  and  control 
group  reductions  in  hypersensitivity. 
The  lack  of  early,  consistent  favorable, 
and  statistically  significant  results  from 
clinical  studies  left  the  Panel  with  many 
doubts  about  the  effectiveness  of 
strontum  chloride  as  an  agent  for  die 
reduction  of  dental  hypersensitivity. 

(3)  Proposed  dosage.  Adults  and 
children  2  years  of  age  and  older  Brush 
teeth  at  least  once  a  day  or  as 
recommended  by  a  dentist  or  physician 
with  10  percent  strontium  chloride  in  a 
suitable  dentifrice  formulation. 

(4)  Labeling.  The  Panel  recommends 
the  Categoiy  I  labeling  for  tooth 
desensitizer  active  igredients.  (See  part 
VI.  paragraph  B.I.  above — Category  I 
Labeling.) 
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(5)  Evaluation.  The  Panel  concludes 
that  10  percent  strontium  chloride  is  safe 
but  that  there  are  insufficient  data  to 
establish  the  effectiveness  of  10  percent 
strontimn  chloride  in  a  suitable 
dentifrice  formulation  as  a  tooth 
desensitizer.  Data  to  demonstrate 
effectiveness  as  a  tooth  desensitizer  will 
be  required  in  accordance  with  the 
guidelines  set  forth  below.  (See  part  VI. 
paragraph  C.  below — Data  Required  for 
Evaluation.) 
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Category  m  Labeling 

None. 

C.  Data  Required  for  Evaluation. 

The  Panel  has  agreed  that  the 
guidelines  recommended  in  this 
document  for  the  studies  reqtiired  to 
bring  a  Category  III  drug  into  Category  I 
are  in  keeping  with  the  present  state  of 
the  art  and  do  not  preclude  the  use  of 
any  advances  or  improved  methodology 
in  the  future. 

1.  General  principles  in  the  design  of 
an  experimental  protocol  for  testing 
tooth  desensitizers.  Three  independent 
investigations  will  be  required.  An 
academic  setting  for  the  studies  seems 
most  appropriate  since  most  private 
offices  and  clinics  would  have  neither 
the  facilities  nor  the  volume  of  patients 
necessary  for  the  projects. 

Monitoring  of  the  studies  should  be  as 
complete  as  possible.  Placebo  samples 
must  be  indistingiiishable  from  test 
samples  with  regard  to  taste, 
consistency,  and  appearance.  The 
abrasive  in  the  test  product  should  be 
the  same  as  that  used  in  the  placebo. 
Both  test  and  placebo  samples  should  be 
assigned  random  numbers  and  the  code 
should  not  be  broken  until  the 
completion  of  the  study.  Data  may  be 
evaluated  by  sequential  analysis  of 
paired  test  and  placebo  trials.  This 
seems  to  be  the  most  efficient 
methodology,  but  other  recognized  and 
accepted  study  designs  and  statistical 
analyses  are  acceptable.  The  two 
criteria  for  change  in  sensitivity 
described  later  must  be  met  for  an 
active  ingredient  to  be  considered 
effective. 

2.  Selection  of  patients.  At  an  initial 
screening,  selected  patients  should 
complain  of  hypersensitive  teeth  (or 
tooth)  limited  to  either  or  both  of  the 
following  types:  (1)  Postperiodontal 
surgery  (6  weeks  minimum)  (Type  I), 
and  (2)  cervical  erosion,  abrasion,  or 
exposed  dentin  resulting  from  gingival 
recession  (Type  II). 

All  other  types  of  hypersensitivity 
should  be  rejected. 

Each  of  the  investigations  should 
include  persons  with  the  same  type  of 
sensitivity  (as  described  above).  Among 
the  three  investigations,  at  least  one 
must  be  on  persons  with  Type  I 
sensitivity. 

Persons  selected  for  test  and  placebo 
trials  should  be  of  the  same  sex  and 
reasonably  similar  in  age,  in  number  of 
hypersensitive  teeth,  and  in  the  mean 
sensitivity  score.  Appropriate  release 
forms  should  be  completed,  and 
institutional  approval  for  human 
experimentation  must  be  given. 


Teeth  which  may  be  included  in  the 
study  are  the  incisors,  canines,  and 
premolars  in  both  arches. 

3.  Study  method.  In  the  case  of 
postperiodontal  surgery,  Type  I 
sensitivity,  rating  the  sensitivity  of  an 
interproximal  space  of  two  adjacent 
teeth  is  not  acceptable.  The  facial 
surface  of  the  individual  tooth  is  the 
assessment  unit. 

For  persons  with  Type  n  sensitivity, 
sensitivity  will  be  rated  on  the  facial 
surface  of  all  teeth  present  in  both  jaws 
except  those  teeth  with  pulpitis,  cracked 
enamel,  or  fillhigs  on  some  part  of  the 
facial  surface.  Rating  all  teeth  will 
additionally  blind  the  examiner  and  the 
study  person.  Ratings  will  be  done  on 
individual  teeth  isolated  from  adjacent 
teeth  mesially  and  distally  by  the 
examiners'  fingers,  cotton  rolls,  or  some 
other  appropriate  device. 

The  use  of  tactile  stimulation  as  a 
method  of  evaluating  tooth 
hypersensitivity  has  been  fraditional.  It 
is  a  very  familiar  clinical  procedure  to 
most  practicing  dentists.  Difficulties 
have  been  encountered  by  many 
researchers  in  establishing  a 
standardized  tactile  procedure  and  in. 
assessing  the  degree  of  standardization 
either  among  examiners  at  a  point  in 
time  or  within  the  same  examiner  over 
time.  Therefore,  other  assessment 
procedures  have  been  sought  which 
have  more  obvious  and  measurable 
levels  of  reliability.  The  Panel 
encourages  the  further  development  and 
use  of  these  improved  procedures.  The 
use  of  tactile  stimulation  for  the 
evaluation  of  toodi  hypersensitivity  is 
acceptable  but  is  not  encouraged. 
The  sensitivity  rating  will  be  the 
subjective  response  of  the  study  person 
to  a  standardized  thermal  stimulus 
according  to  the  following  scale: 

0=no  significant  discomfort,  awara  of 

stimulus 
1=  discomfort  but  no  severe  pain 
2= severe  pain  during  application  of  stimulus 
3= severe  pain  during  and  continuing  after 

application  of  stimulus 

One  of  the  following  standardized 
stimulus  mechanisms  may  be  used: 

(1)  1  secdnd  or  less  of  cold  air  from 
the  air  syringe  making  certain  that  the 
tin^e  and  the  air  temperature  and 
pressure  are  standardized  for  each 
rating. 

(2)  0.2  mL  of  ice  water  on  an  isolated 
surface  making  certain  that  the  time  and 
temperature  are  standardized  for  each 
rating. 

(3)  Selected  levels  applied  by  the 
thermoelectric  stimulator  described  by 
Smith  and  Ash  {Ref.l). 

(4)  Electrical  stimulation  with  micro- 
currents at  variable  levels. 
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(5)  Tactile  stimulation  by  the  dental 
explorer  for  a  stated  time  interval  and  at 
a  standard  pressure. 

The  reduction  in  hypersensitivity  will 
be  measured  by  comparing  the  mean 
sensitivity  scores  at  the  initiation  of  the 
investigation  with  the  mean  scores  at 
the  various  test  intervals. 

Mean  sensitivity  score- 
/niY/a/s  Summation  of  1,  2,^  ratings 
divided  by  number  of  teeth  so  rated 
(exclude  0-rated  teeth). 

Metm  sensitivity  score-test 
//J tervo/= Summation  of  all  ratings  for 
teeth  included  in  initial  mean  score 
divided  by  number  of  teeth  scored 
(include  0-rated  teeth). 

Following  the  initial  sensitivity 
ratings,  evaluation  for  sensitivity  should 
be  completed  at  2-week,  4-week,  and  8- 
week  intervals.  Additional  evaluations 
at  4  and  6  months,  although  not 
recommended  by  the  Panel,  are 
optional. 

4.  Interpretation  of  data.  If  sequential 
trial  charts  are  used,  they  will  be 
completed  at  the  end  of  the  8-week  trial 
without  a  break  in  the  coding  during  the 
period.  (Those  persons  on  placebo  who 
claim  no  relief  of  pain  should  be  treated 
for  hypersensitivity  following  the  test 
period.)  Assessment  of  paired  sample 
persons  will  be  made  at  the  2-,  4-.  and  8- 
week  periods. 

In  determining  the  boundaries  for  the 
analysis  chart,  the  probabilities  of  errors 
should  range  from  5  to  10  percent  Paired 
sample  persons  will  be  entered  on  the 
analysis  chart  only  when  the  active 
ingredient  has  demonstrated  a  reduction 
of  33  percent  or  greater  in  the  initial 
mean  sensitivity  score.  A  favorable 
placement  on  the  chart  will  be  made 
when  the  active  ingredient  shows  a  50- 
percent  greater  reduction  in  the  mean 
sensitivity  score  than  the  placebo 
reduction. 

Regardless  of  the  study  design  or  the 
statistical  analysis  employed,  to  be 
considered  effective,  the  active 
ingredient  must  demonstrate  the  above- 
stated  requirements,  i.e.,  33-percent  or 
greater  reduction  in  the  initial  mecm 
sensitivity  score  and  a  50-percent 
greater  reduction  than  the  placebo 
reduction. 

Example  first  paired  sample  persons: 
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A  40-]}ercent  reduction  is  greater  than 
33  percent;  therefore,  the  paired  sample 
is  eligible  for  the  analysis  chart.  A 


favorable  placement  on  the  chart  is 
indicated  since  the  40-percent  reduction 
for  the  active  is  more  than  50  percent 
greater  than  the  17-percent  reduction  for 
the  placebo. 

The  Panel  has  agreed  that  3  years 
after  the  publication  of  the  proposed 
rules  is  an  adequate  time  period  for 
completion  and  submission  of  data  for 
these  studies. 
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list  of  Subjects  in  21  CFR  Part  354 

Over-the-coimter  drugs. 

Therefore,  under  the  Federal  Food, 
Ehxig,  and  Cosmetic  Act  (sees.  201(p], 
502,  505,  701,  52  Stat.  1041-1042  as 
amended,  1050-1053  as  amended.  1055- 
1056  as  amended  by  70  Stat.  919  and  72 
Stat.  948  (21  U.S.C.  321(p),  352,  355.  371)). 
and  the  Administrative  Procedure  Act 
(sees.  4,  5,  and  10,  80  Stat.  238  and  243  as 
amended  (5  U.S.C.  553,  554,  702,  703, 
704)).  and  under  21  CFR  5.11  as  revised 
(see  47  FR 16010;  April  14. 1982).  the 
agency  advises  in  this  advance  notice  of 
proposed  rulemaking  that  Subchapter  D 
of  Chapter  I  of  Title  21  of  the  Code  of 
Federal  Regulations  would  be  amended 
by  adding  new  Part  354.  to  read  as 
follows: 

PART  354— DRUG  PRODUCTS  FOR 
THE  RELIEF  OF  ORAL  DISCOMFORT 
FOR  OVER-THE-COUNTER  HUMAN 
USE 

Subpart  A— General  Provisions 

354.1     Scope. 
354.3    DeHnitions. 

Subpart  B— Active  Ingredients 

354.10    Active  ingredients  for  the  relief  of 

toothache. 
354.12    Oral  mucosal  analgesic  active 

ingredients. 
354.14    Oral  mucosal  protectant  active 

ingredients. 
354.16    Tooth  desensitizer  active  ingredients. 

(Reserved] 
354.18    Package  size  limitations. 
354.20    Permitted  combinations  of  active 

ingredients. 

Sul>p8rt  C— [Reserved] 
Subpart  D— Labeling 

354.50    Labeling  of  agents  for  the  relief  of 

toothache  dnig  products. 
354.55    Lat)eling  of  oral  mucosal  analgesic 

drug  products. 
354.60    Labeling  of  oral  mucosal  protectant 

drug  products. 
354.65    Labeling  of  tooth  desensitizer  drug 

products. 
Authority:  Sees.  201(p),  502,  505,  701.  52 
Stat.  1041-1042  as  amended,  1050-1053  as 


amended.  1055-1056  as  amended  by  70  Stat 
919  and  72  SUt.  948  (21  U.S.C.  321(p).  352.  355. 
371);  sees.  4.  5,  and  10.  60  SUt.  238  and  243  as 
amended  (5  U.S.C.  553,  554.  702.  703,  704). 

Subpart  A— General  Provisions 

§354.1    Scope. 

(a)  An  over-the-counter  drug  product 
for  the  relief  of  oral  discomfort  in  a  form 
suitable  for  topical  oral  administration 
is  generally  recognized  as  safe  and 
effective  and  is  not  misbranded  if  it 
meets  each  condition  in  this  part  and 
each  general  condition  established  in 

S  330.1  of  this  chapter. 

(b)  References  in  this  part  to 
regulatory  sections  of  the  Code  of 
Federal  Regulations  are  to  Chapter  I  of 
Titie  21  unless  otherwise  noted. 

§354  J    Definitions. 
As  used  in  this  part 

(a)  Agent  for  the  relief  of  oral 
disconifort  An  ingredient  wdiich  when 
applied  topically  has  direct  or  indirect 
capability  to  relieve  oral  discomforL 
This  category  of  drugs  includes  oral 
mucosal  analgesics,  tooth  desensitizers, 
oral  mucosal  protectants,  and  agents  for 
the  relief  of  toothache. 

(b)  Agent  for  the  relief  of  toothache. 
An  ingredient  used  for  the  temporary 
reUef  of  pain  arising  as  a  result  of  an 
open  tooth  cavity. 

(c)  Oral  mucosal  analgesia  An 
ingredient  usedin  dental  care  dnig 
products  for  topical  application  in  the 
oral  cavity  to  provide  temporary  relief  of 
oral  discomfort  by  an  anesthetic  or 
analgesic  effect. 

(d)  Oral  mucosal  protectant  An 
ingredient  which  is  a  pharmacologically 
inert  substance  which  forms  an 
adherent  continuous,  flexible,  or 
semirigid  coating  when  applied  to  die 
oral  mucous  membranes.  The  coating 
protects  the  irritated  area  from  further 
irritation  due  to  the  activity  of  oral 
structures. 

(e)  Tooth  desensitizer.  An  ingredient 
which  acts  on  the  dentin  to  block 
perception  of  those  stimuli  which  are 
usually  not  perceived  by  normal 
subjects  but  which  are  perceived  by 
patients  with  dental  hypersensitivity. 

Subpart  B— Active  ingrsdtents. 

§354.10    Agents  for  the  relef  or 
tootttactte. 

The  active  ingredient  of  the  product 
may  consist  of  the  following  when  used 
within  the  dosage  limit  established: 
Eugenol  85  to  87  percent 


§354.12    Oral  muooeal  I 

The  active  ingredients  of  the  product 
may  consist  of  any  of  the  following 
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when  used  within  the  dosage  limits 
established  for  each  ingredient: 

(a]  Benzocaine  5  to  20  percent. 

(b]  Butacaine  sulfate  4  percent. 

(c]  Phenol  preparations  (phenol  and 
phenofate  sodium]  0.25  to  1.5  percent. 

§  354.14    Oral  mucosal  protactants. 

The  active  ingredient  of  the  product 
may  consist  of  any  of  the  following 
when  used  within  the  dosage  limits 
established  for  each  ingredient: 

Benzoin  preparations,  (a)  Compound 
benzoin  tincture,  USP  XIX. 

(b)  Benzoin  tincture,  USP  XV. 

§354.16    Tooth  daa«naitit«rs.(Ra««rv«d] 

9364.18    Packaga  alza  HmitatkMW. 

(a)  Products  containing  butacaine 
sulfate  identified  in  9  354.12(b]  should 
be  packaged  in  single-use  units  to 
contain  no  more  than  30  milligrams  each 
with  no  more  than  six  units  per  package. 

(b)  Products  containing  benzoin 
preparations  identified  in  {  354.14 
should  be  packaged  in  well-closed 
containers  in  a  quantity  of  30  milliliters 
or  less.     / 

S354.20    ParmlttadcomblnatlonaofacMva 
li>y«flants. 

(a)  Any  single  oral  mucosal  protectant 
active  ingredient  identiHed  in  9  354.14 
may  be  combined  with  any  single  oral 
mucosal  analgesic  active  ingredient 
identified  in  9  354.12. 

(b)  Any  single  oral  mucosal  protectant 
active  ingredient  identified  in  9  354.14 
may  be  combined  with  any  generally 
recognized  safe  and  effective  oral 
antiseptic. 

(c)  Any  single  oral  mucosal  analgesic 
active  ingredient  identified  in  9  354.12 
may  be  combined  with  any  generally 
recognized  safe  and  effective  oral 
antiseptic. 

(d)  Any  single  oral  mucosal  protectant 
active  ingredient  identified  in  9  354.14 
and  any  single  oral  mucosal  analgesic 
active  ingredient  identified  in  9  354.12 
may  be  combined  with  any  generaUy 
recognized  safe  and  effective  oral 
antiseptic. 

(e)  Any  single  oral  mucosal  analgesic 
active  ingredient  identified  in  9  354.12 
may  be  combined  with  any  generally 
recognized  safe  and  effective  dentiu« 
adhesive. 

Subpart  C[RM«rved] 

Subpart  D— Labeling 

S  364.50    LabaNng  of  ag«its  f or  ItM  rallaf 
of  toottwctw  drug  products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 


the  product  as  an  "agent  for  the  relief  of 
toothache." 

(b)  Indications.  The  labeling  of  the 
product  contains  a  statement  of  the 
indications  under  the  heading 
"Indications"  that  is  limited  to  the 
phrase  "for  the  temporary  relief  of 
throbbing,  persistent  toothache  due  to  a 
cavity  until  a  dentist  can  be  seen." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  For  products  containing  any 
ingredient  identified  in  §  354.10.  [i]  "Use 
only  in  teeth  with  persistent,  throbbing 
pain." 

(ii)  "Not  to  be  used  for  a  period 
exceeding  7  days." 

(iii)  "If  irritation  persists, 
inflammation  develops,  or  if  fever  and 
infection  develop,  discontinue  use  and 
see  your  dentist  or  physician  promptly." 

(iv)  "Do  not  swallow." 

(v)  "Do  not  exceed  recommended 
dosage." 

{vi)  "Children  under  12  years  of  age 
should  be  supervised  in  the  use  of  this 
product." 

(vii)  "A  dentist  must  be  seen  as  soon 
as  possible  whether  or  not  the  paid  is 
relieved." 

(viii)  'Toothaches  and  open  cavities 
indicate  serious  problems  which  need 
prompt  attention  by  a  dentist." 

(2)  For  products  containing  eugenol 
identified  in  §  354.10.  "Do  not  use  if  you 
are  allergic  to  eugenoL" 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions":  "Rinse  the  tooth  with 
water  to  remove  any  food  particles  from 
the  cavity.  Moisten  a  cotton  pledget 
with  1  or  2  drops  of  medication  and 
place  in  the  cavity  for  approximately  1 
minute.  Avoid  touching  tissues  other 
than  the  tooth  cavity.  Apply  the  dose 
not  more  than  four  times  daily  or  as 
directed  by  a  dentist  or  physician. 
Children  2  to  12  years  of  age  should  be 
supervised  in  the  use  of  this  product.  For 
children  under  2  years  of  age,  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician." 

9364.55    LabMng  of  oral  mucosal 
anatgaaie  drug  products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  an  "oral  mucosal 
analgesic." 

(b)  Indications.  The  labeling  of  the 
product  contains  a  statement  of  the 
indications  under  the  heading 
"Indications"  that  is  limited  to  the 
following: 


(1)  For  products  containing  any 
ingredient  identified  in  §  354.12.  (i)  "For 
the  temporary  relief  of  pain  due  to  minor 
irritation  or  injury  of  soft  tissue  of  the 
mouth." 

(ii)  "For  the  temporary  relief  of  pain 
due  to  minor  dental  procedures." 

(iii)  "For  the  temporary  relief  of  pain 
due  to  minor  irritation  of  soft  tissues 
caused  by  dentures  or  orthodontic 
appliances." 

(iv)  "For  the  temporary  relief  of  pain 
due  to  recurring  canker  sores  when  the 
condition  has  been  previously 
diagnosed  by  a  dentist." 

(2)  For  products  containing 
benzocaine  identified  in  §  354.12(a)  or 
phenol  identified  in  §  354.12(c)  when 
used  as  oral  mucosal  analgesics  for 
teething  pain.  "For  the  temporary  relief 
of  sore  gums  due  to  teething  in  infants 
and  children  4  months  of  age  and  older." 

(3)  For  products  containing  any 
ingredient  identified  in  §  354.12  when 
used  in  denture  adhesive  products.  'Tor 
the  temporary  relief  of  pain  or 
discomfort  of  oral  tissues  due  to . 
dentures." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  For  products  containing  any 
ingredient  identified  in  §  354.12.  (i)  "Not 
to  be  used  for  a  period  exceeding  7 
days." 

(ii)  "If  irritation  persists,  inflammation 
develops,  or  if  fever  and  infection 
develop,  discontinue  use  and  see  your 
dentist  or  physician  promptly." 

(iii)  "Do  not  swallow." 

(iv)  "Do  not  exceed  reconunended 
dosage." 

(2)  For  products  containing  any 
ingredient  identified  in  §§  354.12  (a)  and 
(c).  "Children  imder  12  years  of  age 
should  be  supervised  in  the  use  of  this 
product." 

(3)  For  products  containing  "caine" 
derivatives  identified  in  §§  354. 12  (a) 
and(b).  "Do  not  use  this  product  if  you 
have  a  history  of  allergy  to  local 
anesthetics  such  as  procaine,  butacaine, 
benzocaine,  or  other  'caine' 
anesthetics." 

(4)  For  products  containing  butacaine 
sulfate  identified  in  §  354.12(b).  (i)  "Do 
not  use  in  children  luider  12  years  of  age 
unless  recommended  by  a  dentist  or 
physician." 

(ii)  "Do  not  use  more'than  one  unit  at 
a  time." 

(iii)  "Do  not  repeat  except  after  3 
hours." 

(iv)  "Do  not  exceed  3  doses  daily." 

(5)  For  products  labeled  with  the 
indication  identified  in  §  354.55(b)(2). 
"Fever  and  nasal  congestion  are  not 
symptoms  of  teething  and  may  indicate 
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the  presence  of  infection.  If  these 
symptoms  persist  consult  your 
physician." 

(6)  For  products  containing  any 
ingredient  identified  in  §  354.12  when 
used  in  denture  adhesive  products.  "See 
yom*  dentist  as  soon  as  possible." 

[d)  Directions.  The  labeling  of  the 
product  contains  the  following' 
information  under  the  heading 
"Directions": 

(1)  For  products  containing 
bemocaine  identified  in  §  354.12(a). 
"Apply  to  the  affected  area  not  more 
than  four  times  daily  or  as  directed  by  a 
dentist  or  physician.  For  infants  imder  4 
months  of  age  there  is  no  recommended 
dosage  or  treatment  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician." 

(2)  For  products  containing  butacaine 
sulfate  identified  in  §  354.12(b).  "Apply 
to  the  affected  area.  Do  not  lue  more 
than  one  miit  at  a  time  (each  unit  to 
contain  no  more  than  30  milligmnm 
butacaine  sulfate).  Do  not  apply  more 
often  than  every  3  hours.  Do  not  exceed 
three  applications  (90  milligrams)  daily. 
Children  under  12  years  of  age  should 
not  use  this  product  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician." 

(3)  For  products  containing  phenol 
identified  in  §  3S4.12fc)  when  used  as 
teething  preparations.  "Apply  to  the 
affected  area  not  more  than  six  times 
daily.  Fat  infants  imder  4  months  of  age, 
there  is  no  recommended  dosage  except 
under  the  advice  and  supervision  of  a 
dentist  or  physician."  For  infants  and 
children  4  months  to  under  12  years  of 
age,  dosage  should  not  exceed  300 
milligrams  of  phenol  per  day. 

(4)  For  products  containing  phenol 
identified  in  §  354. 12(c)  when  used  as  a 
dental  rinse.  "Rinse  the  affected  area 
not  more  than  six  times  daily.  For 
children  imder  6  years  of  age  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician."  For  adults  and  children  12 
years  of  age  and  older,  dosage  should 
not  exceed  600  milligrams  of  phenol  per 
day.  For  children  6  to  under  12  years  of 
age.  dosage  should  not  exceed  300 
milligrams  of  phenol  per  day. 

(5)  For  products  containing  any 
ingredient  identified  in  §  354.12  when 
used  in  denture  adhesive  products. 
"Apply  on  area  of  denture  that  comes  in 
contact  with  sore  gums." 


$354.60    LalMNng  of  oral  mucosal 
protectant  drug  products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  an  "oral  mucosal 
protectant." 

(b)  Indications.  The  labeling  of  the 
product  contains  a  statement  of  the 
indications  under  the  heading 
"Indications"  that  is  limited  to  the 
following: 

-  (1)  'Torms  a  coating  over  a  wound." 

(2)  "Protects  against  further 
irritation." 

(3)  'Tor  temporary  use  to  protect 
wounds  caused  by  minor  irritations  or 
injury." 

(4)  "For  protecting  recurring  canker 
sores  when  the  condition  has  been 
previously  diagnosed  by  a  dentist" 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Waimings": 

(1)  "Not  ^o  be  used  for  a  period 
exceeding  7  days." 

(2)  "If  irritation  persists,  inflammation 
develops,  or  if  fever  and  infection 
develop,  discontinue  use  and  see  your 
dentist  or  physician  prompUy." 

(3)  "Ho  not  swallow." 

f4)  'T)o  not  exceed  recommended 
dosage." 

(5)  "Children  under  12  years  of  age 
should  be  supervised  in  the  use  of  this 
product" 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions":  "For  adults  and  children  6 
months  of  age  and  older  Dry  the 
affected  area,  saturate  a  cotton 
applicator  with  medication,  and  apply 
undiluted  to  the  affected  area  not  more 
often  dian  every  2  hours.  For  children 
under  6  months  of  age,  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician." 

9354.65    Labsing  of  toolti  dosMisllliar 
drug  products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  a  "tooth  desensitizer." 

(b)  Indications.  The  labeling  of  the 
product  contains  a  statement  under  the 
heading  "Indications"  that  is  limited  to 
the  phrase  "to  aid  in  the  reduction  of 
painful  sensitivity  of  the  teeth  to  cold, 
heat  adds,  sweets,  or  contact" 


(c)  Warnings.  The  labeling  of  the 
product  contains  the  following 
warinings  under  the  heading 
"Warnings": 

(1)  "Do  not  continue  use  beyond  2 
weeks  except  imder  supervision  of  a 
dentist" 

(2)  'Tk)  not  swallow." 

(3)  "Children  under  12  years  of  age 
should  be  supervised  in  the  use  of  this 
product" 

(4)  "Sensitive  teeth  may  indicate  a 
serious  problem  which  needs  pron^it 
care  by  a  dentist" 

(5)  "See  your  dentist  as  soon  as 
possible  whether  or  not  relief  is 
obtained." 

(6)  "If  irritation  persists,  inflammation 
develops,  or  if  fever  and  infection 
develop,  discontinue  use  and  see  your 
dentist  or  physician  promptiy." 

(7)  "Ho  oo\.  exceed  recommended 
dosage." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  foUowing 
information  under  the  heading 
"Directions":  "Apply  with  a  toothbrush 
at  least  once  a  day  or  as  recommended 
by  a  dentist  or  physician.  Children 
under  12  years  of  age  should  be 
supervised  in  the  use  of  this  product  For 
children  under  2  years  of  age  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician." 

Interested  persons  may,  on  or  before 
August  23. 1962,  submit  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration.  Rm.  4-62, 5600 
Fishers  Lane,  Rockville.  MD  20857, 
written  comments  on  this  advance 
notice  of  proposed  rulemaking.  Three 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document  Comments  replying  to 
comments  may  also  be  submitted  on  or 
before  September  22, 1982.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a jn.  and  4  p jn., 
Monday  through  Friday. 

Dated:  March  31, 198Z. 
MwkNovilcfa. 

Acting  Commissioner  of  Food  and  Drugs. 

Dated:  May  13, 1962. 
Rkfaaid  S.  Schwiikw. 
Secretary  of  Health  and  Human  Servicta. 
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21  CFR  Part  356 
[Docfcat  No.  81N-0033] 

Oral  Health  Cara  Drug  Producta  for 
Ov«r-ttM-Countar  Human  Uae; 
Eatabllahmant  of  a  Monograph 

aqency:  Food  and  Drug  Administration. 
action:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
advance  notice  of  a  proposed 
rulemaking  that  would  establish 
conditions  under  which  over-the-counter 
(OTC)  oral  health  care  drug  products 
(products  for  use  in  the  mouth  and 
throat]  are  generally  recognized  as  safe 
and  effective  and  not  misbranded.  This 
notice  is  based  on  the  recommendations 
of  the  Advisory  Review  Panel  on  OTC 
Oral  Cavity  Drug  Products  and  is  part  of 
the  ongoing  review  of  OTC  drug 
products  conducted  by  FDA 

DATES:  Written  comments  by  August  23, 
1962,  and  reply  comments  by  September 
22,1982. 

ADORESS:  Written  conmients  to  the 
Dockets  Management  Branch  (formerly 
the  Hearing  Clerk's  Office)  (HFA-305), 
Food  and  Drug  Administration,  Rm.  4- 
62,  5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  E.  Gilvertson,  Bureau  of  Drugs 
(HFD-510),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-4960. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Part  330  (21  CFR  Part 
330),  FDA  received  on  December  14, 
1979  a  report  on  OTC  oral  health  care 
drug  products  from  the  Advisory  Review 
Panel  on  OTC  Oral  Cavity  Drug 
Products.  FDA  regulations  (21  CFR 
330.10(a)(6))  provide  that  the  agency 
issue  in  tlie  Federal  Register  a  proposed 
order  containing  (1)  the  monograph 
recommended  by  the  Panel,  which 
establishes  conditions  under  which  OTC 
oral  health  care  drugs  are  generally 
recognized  as  safe  and  effective  and  not 
misbranded;  (2)  a  statement  of  the 
conditipns  excluded  from  the 
monograph  because  the  Panel 
determined  that  they  would  result  in  the 
drugs'  not  being  generally  recognized  as 
safe  and  effective  or  would  result  in 
misbranding;  (3)  a  statement  of  the 
conditions  excluded  from  the 
monograph  because  the  Panel 
determined  that  the  available  data  are 
insufficient  to  classify  these  conditions 
under  either  (1)  or  (2)  above;  and  (4)  the 


conclusions  and  recommendations  of 
>  the  Panel. 

i      The  unaltered  conclusions  and 
recommendations  of  the  Panel  are 
issued  to  stimulate  discussion, 
evaluation,  and  comment  on  the  full 
sweep  of  the  Panel's  deliberations.  The 
report  has  been  prepared  independently 
of  FDA,  an'd  the  agency  has  not  yet  fully 
evaluated  the  report.  "The  Panel's 
findings  appear  in  this  docimient  to 
obtain  public  comment  before  the 
agency  reaches  any  decision  on  the 
Panel's  recommendations.  This 
document  represents  the  best  scientific 
judgment  of  the  Panel  members,  but 
does  not  necessarily  reflect  the  agency's 
position  on  any  particular  matter 
contained  in  it. 

After  reviewing  all  comments 
submitted  in  response  to  this  doctunent, 
FDA  wUl  issue  in  the  Federal  Register  a 
tentative  final  monograph  for  OTC  oral 
health  care  drug  products  as  a  notice  of 
proposed  rulemaking.  Under  the  OTC 
drug  review  procedures,  the  agency's 
position  and  proposal  are  first  stated  in 
the  tentative  final  monograph,  which 
has  the  status  of  a  proposed  rule.  Final 
agency  action  occurs  in  the  final 
monograph,  which  has  the  status  of  a 
final  rule. 

The  agency  notes  that  the  Panel  was 
charged  to  review  the  use  of  oral  health 
care  products  as  drugs  but  recognizes 
that  many  claims  for  these  products 
historically  have  been  considered 
cosmetic  in  nature.  The  Panel  made 
specific  recommendations  on  the 
cosmetic  use  of  oral  health  care 
products,  e.g.,  products  containing 
pharmacologically  active  ingredients 
should  not  be  used  to  achieve  a 
cosmetic  effect  such  as  reduction  of 
mouth  odors.  Also,  there  are  numerous 
instances  in  which  the  Panel  refers  to 
the  drug  or  cosmetic  status  of  certain 
ingredients  and  claims.  The  Panel's 
recommendations  and  conclusions,  if 
fully  implemented,  would  result  in 
extensive  changes  in  the  marketing  of 
these  products.  As  with  other  Oral 
Cavity  Panel  recommendations,  the 
agency  is  deferring  its  decision  with 
regard  to  the  "drug  versus  cosmetic" 
status  of  OTC  oral  health  care  products 
until  publication  of  the  tentative  final 
rule.  This  issue  is  important  and 
requires  careful  study.  The  agency 
points  out  that  is  has  previously 
discussed  the  "drug  versus  cosmetic" 
status  of  soaps  containing  antimicorbial 
ingredints  in  the  rulemaking  proceeding 
to  estabhsh  a  monograph  for  OTC 
topical  antimicrobial  drug  products  (39 
FR  33103  and  43  FR  1212)  and  invites 
specific  comments  on  this  subject  with 
regard  to  the  oral  health  care  products 
discussed  in  this  document. 


The  agency's  position  on  OTC  oral 
health  care  drug  products  will  be  stated 
initially  when  the  tentative  final 
mongraph  is  published  in  the  Federal 
Register  as  a  proposed  regulation.  In  the 
preamble  to  the  tentative  final 
monograph,  the  agency  also  will 
announce  its  initial  determination 
whether  the  monograph  is  a  major  nde 
imder  Executive  Order  12291  and  will 
consider  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601- 
612).  The  present  notice  is  referred  to  as 
an  advance  notice  of  proposed 
rulemaking  to  reflect  its  actual  status 
and  to  clarify  that  the  requirements  of 
the  Executive  Order  and  the  Regulatory 
Flexibility  Act  will  be  considered  when 
the  tentative  final  monograph  is 
published.  At  that  time  FDA  also  will 
consider  whether  the  monograph  has  a 
significant  impact  on  the  human 
environment  under  21  CFR  Part  25 
(proposed  in  the  Federal  Register  of 
December  11, 1979,  44  FR  71742). 

The  agency  invites  public  comment 
regarding  any  impact  that  this 
rulemaking  would  have  on  OTC  oral 
health  care  drug  products.  Types  of 
impact  may  include,  but  are  not  limited 
to,  the  following:  increased  costs  due  to 
relabeling,  repackaging,  or 
reformulating;  removal  of  unsafe  or 
ineffective  products  from  the  OTC 
market;  and  testing,  if  any.  Conunents 
regarding  the  impact  of  this  rulemaking 
on  OTC  oral  health  care  drug  products 
should  be  accompanied  by  appropriate 
dociunentation. 

In  accordance  with  9  330.10(a)(2),  the 
Panel  and  FDA  have  held  as 
confidential  all  information  concerning 
OTC  oral  health  care  drug  products 
submitted  for  consideration  by  the 
Panel.  All  the  submitted  information  will 
be  put  on  pubhc  display  in  the  Dockets 
Management  Branch,  Food  and  Drug 
Administration,  after  June  24, 1982, 
except  to  the  extent  that  the  person 
submitting  it  demonstrates  that  it  falls 
within  the  confidentiality  provisions  of 
18  U.S.C.  1905  or  section  301(j)  of  the 
Federal  Food  Drug,  and  Cosmetic  Act 
(21  U.S.C.  331(j)).  Requests  for 
confidentiality  should  be  submitted  to 
William  E.  Gilbertson.  Bureau  of  Drugs 
(HFD-510)  (address  above). 

FDA  published  in  the  Federal  Register 
of  September  29, 1981  (46  FR  47730)  a 
final  rule  revising  the  OTC  procedural 
regulations  to  conform  to  the  decision  in 
Cutler  v.  Kennedy.  475  F.  Supp.  838 
(D.D.C.  1979).  The  Court  in  Cutler  held 
that  the  OTC  drug  review  regulations  (21 
CFR  330.10)  were  unlawful  to  the  extent 
that  they  authorize  the  marketing  of 
Category  III  drugs  after  a  final 
monograph  had  been  established. 


Federal  Regiater  /  Vol.  47,  No.  101  /  Tuesday.  May  25.  1982  /  Propoged  Rules 22761 


Accordingly  this  provision  is  now 
deleted  from  the  regulations.  The 
regulations  now  provide  that  any  testing 
necessary  to  resolve  the  safety  or 
effectiveness  issues  that  formerly 
resulted  in  a  Category  m  classification, 
and  submission  to  FDA  of  the  result  of. 
that  testing  or  any  other  data,  must  be 
done  during  the  OTC  drug  rulemaking 
process  before  the  establishment  of  a 
final  monograph. 

Although  it  was  not  required  to  do  so 
under  Cutler,  FDA  will  no  longer  use 
the  terms  "Category  I,"  "Category  n," 
and  "Category  m"  at  the  final 
monograph  stage  in  favor  of  the  terms 
"monograph  conditions"  (old  Category  I) 
and  "nonmonograph  conditions  (old 
Categories  II  and  III].  This  document 
retains  the  concepts  of  Categories  I,  Q, 
and  m  because  that  was  the  framework 
in  which  the  Panel  conducted  its 
evaluation  of  the  data. 

The  agency  advises  that  the 
conditions  under  which  the  drug  produ 
cts  that  are  subject  to  this  monograph 
would  be  generally  recognized  as  safe 
and  effective  and  not  misbranded 
(monograph  conditions)  will  be  effective 
6  months  after  the  date  of  publication  of 
the  final  monograph  in  the  Federal 
Register.  On  or  after  that  date,  no  OTC 
drug  products  that  are  subject  to  the 
monogrph  and  that  contain 
nonmonograph  conditions,  i.e., 
conditions  which  would  cause  the  drug 
to  be  not  generally  recognized  as  safe 
and  effective  or  to  be  misbranded,  may 
be  initially  intruduced  or  initially 
delivered  for  introduction  into  interstate 
commerce.  Further,  any  OTC  drug 
products  subject  to  this  monograph 
which  are  repackaged  or  relabeled  after 
the  effective  date  of  the  monograph 
must  be  Id  compliance  with  the 
monogroph  regardless  of  the  date  the 
product  was  initally  intruduced  or 
initially  delivered  for  introduction  into 
interstate  commerce.  Manufacturers  are 
encouraged  to  comply  voluntarily  with 
the  monograph  at  the  earUest  possible 
date. 

A  proposed  review  of  the  safety, 
effectiveness,  and  labeling  of  all  OTC 
drugs  by  independent  advisory  review 
panels  was  announced  in  the  Federal 
Register  of  January  5. 1972  (37  FR  85]. 
The  final  regulations  providing  for  this 
OTC  drug  review  under  §  330.10  were 
published  and  made  effective  in  the 
Federal  Register  of  May  11, 1972  (37  FR 
9464].  In  accordance  with  these 
regulations,  a  request  for  data  and 
information  on  all  active  ingredients 
used  in  OTC  oral  cavity  drug  products 
was  issued  in  the  Federal  Register  of 
July  20, 1973  (38  FR  19444].  (In  making 
their  categorizations  with  respect  to 


"active"  and  "inactive"  ingredients,  the 
advisory  review  panels  relied  on  their 
expertise  and  understanding  of  these 
terms.  FDA  has  defined  "active 
ingredient"  in  its  current  good 
manufacturing  practice  regulations 
(§  210.3(b)(7),  (21  CFR  210.3(b)(7])],  as 
"any  component  that  is  intended  to 
furnish  pharmacological  activity  or  other 
direct  effect  in  the  diagnosis,  caie, 
mitigation,  treatment  or  prevention  of 
disease,  or  to  affect  the  structure  of  any 
function  of  the  body  of  man  or  other 
animals.  The  term  includes  those 
components  that  may  undergo  chemical 
change  in  the  manufacture  of  the  drug 
product  and  be  present  in  the  drug 
product  in  a  modified  form  intended  to 
furnish  the  specified  activity  or  effect" 
An  "inactive  ingredient"  is  defined  in 
§  210.3(b)(8)  as  "any  component  other 
then  an  'active  ingredient.'  "] 

Under  §  330.10(a]  (1)  and  (5),  the 
Commissioner  of  Food  and  Drugs 
appointed  the  following  Panel  to  review 
the  information  submitted  and  to 
prepare  a  report  on  the  safety, 
effectiveness,  and  labeling  of  those 
products: 

Lawrence  Cohen,  Ph.  D.,  M.D.,  D.D.S., 

Chairman 
lohn  Adriani.  MD.  (appointed  June  1974) 
Roy  C  Darlington.  Ph.  D. 
Martin  ].  Goldberg,  D  J).S. 
Valerie  Hurst  Ph.  D. 
Walter  E.  Loch.  MD. 
Jeanne  C.  Sinkford.  DX).S.  (resigned  June 

1974) 

Arthur  N.  Bahn,  Ph.  D.  (resigned  July 
1977  to  accept  a  sabbatical  appointment 
to  the  Uiuversity  of  Utrecht  for  the 
period  August  1977  to  September  1978. 
He  was  reappointed  to  the  Panel  in 
December  1978.  The  vacancy  created  by 
his  resignation  was  not  filled.) 

Representatives  of  consiuner  and 
industry  interests  served  as  nonvoting 
members  of  the  Panel.  Mary  Plaska 
served  as  the  consumer  liaison  until  she 
resigned  in  June  1977,  and  was  followed 
by  Sandra  Zimmerman.  Both  were 
nominated  by  an  ad  hoc  group  of 
consumer  organizations.  Christopher  H. 
Costello,  Ph.  D.  (nominated  by  the 
Proprietary  Association],  served  as  an 
industry  liaison  throughout  the  Panel's 
deliberations.  Keimeth  W.  Herrman.  Ph. 
D.  (nominated  by  the  Cosmetic,  Toiletry, 
and  Fragrance  Association],  served  as 
an  industry  liaison  until  February  1975, 
followed  by  Joseph  Ambrozaitis.  Ph.  D.. 
who  served  until  June  1977.  followed  by 
Barry  Gibberman,  Ph.  D.,  who  served 
until  February  1978. 

Six  nonvoting  consultants  provided 
assistance  to  the  Panel: 

William  Bowen.  DJD.S. 

Neal  W.  Chilton.  D.D.S..  MJ>ii. 


Ralph  B.  D'Agostino.  Ph.  D. 
Frank  B.  Engley.  Ph.  D. 
Gordon  Pledger,  Ph  D. 
Sigmund  S.  Socransky,  Ph.  D. 

Hie  following  FDA  employees 
assisted  the  Panel:  John  R  Carr.  DD.S., 
served  as  Executive  Secretary.  John  T. 
McElroy.  J.D..  served  as  Panel 
Administrator.  Melvin  Lessing.  RPh., 
M.S.,  served  as  Drug  Information 
Analyst  until  October  1977,  followed  by 
Cynthia  Rutten.  RJ%.,  until  December 
1978.  followed  by  Chester  Ttybus. 

The  Panel  was  first  convened  on 
February  26. 1974.  in  an  organizational 
meeting.  Woiidng  meetings  were  held  on 
April  23.  June  13  and  14.  September  5 
and  6,  November  7  and  8.  december  11 
and  12. 1974;  February  6  and  7,  March  4 
^nd  5.  April  24  and  25.  July  9  and  10. 
September  9  and  10.  October  16  and  17, 
December  11  and  12. 1975;  February  19 
and  20.  March  10  and  11.  May  6  and  7. 
July  7  and  8.  September  30  and  October 
1.  December  9  and  10, 1976;  February  23 
and  24,  April  12  and  13.  June  9  and  10, 
July  20  and  21. 1977;  June  6  and  7. 
October  17  and  18. 1978;  January  4  and 
5.  August  14.  and  December  12, 13.  and 
14. 1979. 

The  minutes  of  the  Panel  meetings  are 
on  public  display  in  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration  (address 
above). 

The  following  individuals  were  given 
an  opportunity  to  appear  before  the 
Panel,  either  at  their  own  request  or  at 
the  request  of  the  Panel,  to  express  their 
views  on  oral  health  care  drug  products: 

Joseph  F.  Alexander,  Ph.  D. 

Russell ).  L  Allen,  Ph.  D. 

Hazen  J.  Barran,  DD.S.,  Ph.  D. 

Robert  Blank.  Ph.  D. 

James  F.  Bosma,  MD. 

William  Bowen.  D.D.S. 

H.  Alexander  Bradford.  M.S. 

WiUiam  Briner.  Ph.  D. 

Richard  C  Brogle.  Ph.  D. 

Lewis  P.  Cancro.  Ph.  D.    . 

Steven  Carson.  Ph.  D. 

Neal  W.  ChUtoa  D.D.S..  MJ>Ji 

Sebastian  G.  Ciando,  DD.S. 

Joseph  Gark,  Ph.  D. 

John  M.  Clayton,  Ph.  D. 

Eugene  A.  Conrad,  Ph.  D. 

William  E.  Cooley,  Ph.  D. 

Ralph  B.  D'Agostino.  1%.  0. 

Salvatore  J.  DeSalva.  Ph.  D. 

Dennis  G.  Economyr  MD. 

Jane  F.  Emele.  Ph.  D. 

Frank  &  Engley,  Ph.  D. 

Raymond  C.  Erickson.  Ph.  0. 

Malcolm  H.  Fine.  MD. 

Arthur  Flanagan,  MD.  ' 

Thomas  Gerding,  Ph.  D. 

William  Gold.  Ph.  D. 

George  S.  Goldstein.  MD. 

Jack  Goodman,  Ph.  D. 

George  F.  HoSnagle.  So.  D. 
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F.  Allen  Hofmann,  D.D.S. 

L.  Honkomp,  M.D. 

Dennis  Huston 

Eugene  R.  Jolly,  M.D.,  Ph.  D. 

Joseph  L.  Kanig,  Ph.  D. 

j.  Vemon  Knight,  M.D. 

Gerald  Kowitz.  D.D.S. 

Ralph  R.  Lobene,  D.D.S.,  M.S. 

Jean  Lockhart,  M.D. 

Harold  Loe,  D.D.S. 

Walter  J.  Loesche,  D.M.D.,  Ph.  D. 

H.  J.  Lutz 

Irwin  Mandel,  D.D.S. 

John  H.  Manhold,  D.M.D..  M.A. 

Gerald  McCowen 

Thomas  F.  McNamara,  Ph.  D. 

Raymond  A.  Nelson 

James  W.  Newbeme,  D.M.D. 

M.  W.  NoaU,  Ph.  D. 

Bernard  L  Oser.  Ph.  D. 

WiUiam  J.  Phelan,  M  J). 

Gary  Pitts,  Ph.  D. 

Gordon  W.  Pledger,  Pfa.  D. 

Phyllis  E.  Riley,  Ph.  D. 

Francis  J.  C.  Roe.  D.M.,  F.R.C.  Path. 

George  W.  Rogers,  M.D. 

Norton  Ross,  D.D.S.,  M.A. 

Eugene  R.  Rubacky.  Ph.  D. 

Arthur  J.  Saffir,  D.M.D.,  Hi.  D. 

Max  Samter,  M.D. 

Irving  R.  Schmolka,  Ph.  D. 

Gordon  Schrotenboer,  Ph.  D. 

H.  A.  Shelanski.  M.D. 

Morris  V.  Shelanski,  M.D. 

Sigmund  S.  Socransky,  D.D.S. 

Robert  Stafford 

Anthony  Volpe,  D.D.S.,  M.S. 

Murray  Werner,  M.D. 

C.  R.  Willis,  Ph.  D, 

No  person  who  so  requested  was 
denied  an  opportunity  to  appear  before 
the  Panel. 

The  Panel  has  thoroughly  reviewed 
the  literature  and  data  submissions,  has 
listened  to  additional  testimony  from 
interested  persons,  and  has  considered 
all  pertinent  information  submitted 
through  December  14. 1979.  in  arriving  at 
its  conclusions  and  recommendations. 

The  charge  to  the  Panel  required  the 
review  of  OTC  "oral  cavity"  drugs. 
However,  the  Panel  decided  to  adopt  the 
term  "oral  health  care"  when  referring 
to  products  that  are  used  for  the 
temporary  relief  of  symptoms  due  to 
minor  irritations^  inflammations,  and 
other  lesions  on  the  mucous  membranes 
of  the  mouth  and  throat.  The  Panel 
concluded  that  "oral  health  care"  would 
be  a  more  appropriate  term  to  describe 
the  function  of  these  products  to  the  lay 
pubhc.  (See  part  H.  paragraph  B.l. 
below — Introduction,  and  part  II, 
paragraph  B.2.  below— Oral  health 
care.)  Accordingly,  these  products  are 
referred  to  as  "oral  health  care  drug 
products"  throughout  this  document 

In  accordance  with  the  OTC  drug 
review  regulations  in  §  330.ia  the  Panel 
reviewed  OTC  oral  health  care  drug 
products  with  respect  to  the  following 
three  categories: 


Category  I 

Conditions  under  which  OTC  oral 
health  care  drug  products  are  generally 
recognized  as  safe  and  effective  and  are 
not  misbranded. 

Category  II 

Conditions  under  which  OTC  oral 
health  care  drug  products  are  not 
generally  recognized  as  safe  and 
effective  or  are  misbranded. 

Category  III 

Conditions  for  which  the  available 
data  are  insufficient  to  permit  final 
classification  at  this  time. 

The  Panel  reviewed  25  active 
ingredients  for  use  as  oral  health  care 
agents.  The  Panel  placed  9  ingredients  in 
Category  1. 10  ingredients  in  Category  II. 
and  3  ingredients  in  Category  III  for 
analgesic/anesthetic  use.  The  Panel 
placed  no  ingredients  in  Category  1. 10 
ingredients  in  Category  II.  and  25 
ingredients  in  Category  III  as 
antimicrobials.  The  Panel  placed  two 
ingredients  in  Category  I,  one  ingredient 
in  Category  11,  and  no  ingredients  in 
Category  III  as  astringents.  The  Panel 
placed  three  ingredients  in  Category  I, 
one  ingredient  in  Category  II,  and  no 
ingredients  in  Category  III  as  debriding 
agents.  The  Panel  placed  no  ingredients 
in  Category  I.  no  ingredients  in  Category 
U.  and  two  ingredients  in  Category  III  as 
decongestants.  The  Panel  placed  four 
ingredients  in  Category  I,  no  ingredients 
in  Category  II,  and  no  ingredients  in 
Category  III  as  demulcents.  The  Panel 
placed  no  ingredients  in  Category  I.  one 
ingredient  in  Category  II.  and  three 
ingredients  in  Category  m  as 
expectorants.  [The  number  of  ingredient 
classiflcations  does  not  equal  the 
number  of  ingredients  reviewed  because 
some  ingredients  were  reviewed  for 
more  than  one  labeled  use.) 

Submission  of  Data  and  Information 

Pursuant  to  the  notice  published  in  the 
Federal  Register  of  July  20. 1973  (38  FR 
19444]  requesting  the  submission  of  data 
and  information  on  OTC  oral  health 
care  drugs,  the  following  firms  made 
submissions  relating  to  the  indicated 
products  that,  the  Panel  has  further 
determined,  contain  active  ingredients 
or  labeling  which  may  be  appropriately 
classified  as  oral  health  care  drug 
products. 

A.  Submissions  By  Firms 

Finns  and  Markatad  Products 

Ayerst  Laboratories.  New  York,  NY  10017; 

Larylgan  throat  spray 
BASF  Wyandotte  Corp..  Wyandotte.  MI 

48192;  Pluronic  polyols 
Beecham  Products,  Parsippany,  NJ  07054; 

Dyclonine  hydrodoride  lozenges 


Blair  Laboratories,  Inc.,  Norwalk,  CT  06856; 

Isodine  concentrate 
Block  Drug  Co.,  Inc.,  Jersey  City,  NJ  07302; 

Proxigel 
Calgon  Consumer  Products  Co.,  Inc^ 

Pittsburgh,  PA  15236;  Sucrets  cold 
decongestant  formula  lozenges,  Sucrets 

cough  control  formula  lozenges,  Sucrets 
sore  throat  lozenges 
Church  and  Dwight  Co.,  Inc.,  Syracuse,  NY 

13201;  Arm  and  Hammer  baking  soda 
Ciba-Geigy  Corp.,  Summit,  NJ  07901; 

Domiphen  bromide 
Colgate-Palmolive  Co.,  Piscataway,  NJ  08854; 

Benzethonium  chloride  mouthrinse 
Cooper  Laboratories,  Inc.,  Cedar  Knolls,  NJ 

07927;  Amosan,  oral-B  antiseptic  drops 
Cox  Drugs,  Biltmore,  NC  28803;  Formula  "U" 
Denver  Chemical  Manufacturing  Co.. 

Stamford.  CI  06904;  Pain-A-Lay 
Endo  Laboratories,  Inc.,  Garden  City,  NY 

11530;  Benzocol,  Dyclocol.  Lidocol 
Glenbrook  Laboratories  (Division  of  Sterling 

Drug,  Inc.).  New  York.  NY  10016;  Campho- 

Phenique 
Hoyt  Laboratories,  Needham,  MA  02194; 

Orabase  with  Benzocaine 
Hynson,  Westcott  and  Dunning,  Inc., 

Baltimore,  MD  21201;  Thantis  lozenges 
International  Hiarmaceutical  Corp.. 

Warrington,  PA  18976;  Gly-Oxide  liquid 
Johnson  and  Johnson,  New  Brunswick,  NJ 

08903;  Micrin  plus,  gargle  and  rinse 
K.  I.  K.  Co.,  Bethlehem,  PA  18016;  Cheramist 
La  Wall  and  Harrison  Research  Laboratories, 

Inc..  Philadelphia.  PA  19146;  Troutman's 

cough  syrup 
Lorvic  Corp..  The.  St  Louis.  MO  63134;  Odara 

solution 
McKesson  Laboratories.  Fairfield,  CT  06430; 

Isodettes  anesthetic  throat  lozenges 
Merrell-National  Laboratories,  Cincinnati, 

OH  45215;  Cepacol  anesthetic  troches, 

Cepacol  mouthwash/gargle,  Cepacol  throat 

lozenges 
Monsanto  Industrial  Chemicals  Co.,  St.  Louis, 

MO  63166;  Methyl  salicylate 
Norwich-Eaton  Pharmaceuticals,  Norwich, 

NY  13815;  Chloraseptic  aerosol  spray. 

Chloraseptic  lozenges,  Chloraseptic 

mouthwash/gargle 
Plough,  Inc.,  Memphis,  TN  38101;  Aspergum 
Procter  and  Gamble  Co.,  The,  Cincinnati,  OH 

45202;  Scope  mouthwash  and  gargle 
Purdue  Frederick  Co..  The,  Norwalk,  CT 

06856;  Betadine  mouthwash/gargle 
Reed  and  Camrick  Pharmaceuticals, 

Kenilworth.  NJ  07033;  Mouthwash  and 

gargle 
Rystan  Co.,  Inc.,  White  Plains,  NY.  10(905;    - 

Chloresium  Dental  ointment,  Chloresium 

solution,  Chloresium  tablets 
Schmid  Laboratories,  Inc.,  Little  Falls,  NJ 

07424;  Potassium  chlorate.  Ferric  chloride. 

Balsam  tolu.  Glycerite  of  boroglycerin 
Scott  Laboratories,  Inc.,  Corpus  Christi,  TX 

78408;  Scott's  certified  peroxide  of 

hydrogen 
Squibb  Pharmaceutical  Co.,  Princeton,  NJ 

06540;  Spect-T  decongestant  lozenges, 

Spect-T  cough  suppressant  lozenges,  Spect- 

T  anesthetic  lozenges,  Spect-T  sore  throat 

spray 
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Sterling  Drug.  Inc..  New  York.  NY  10016; 

Campho-Mienique  liquid,  Campho- 

Phenique  powder 
Thayer,  Henry,  Co.,  Cambridge,  MA  02138; 

Thayer  slippery  elm  throat  lozenges 
Upjohn  Co.,  liie,  Kalamazoo,  MI  49001;  Oral 

pentacresol 
Vick  Chemical  Co.,  New  York.  NY  10017; 

Vicks  medi-trating  throat  lozenges,  Vicks 

oracin  throat  lozenges 
Warner-Lambert  Co.,  Morris  Plains,  N]  07950; 

Listerine  antiseptic,  Listerine  throat 

lozenges 
Warren-Teed  Pharmaceuticals,  Inc.. 

Columbus,  OH  43215;  Di-O-Chrome  ' 
Whitehall  Laboratories.  Inc..  New  York  10017; 

Anbesol 

B.  Ingredients  Reviewed  by  the  Panel 

1.  Labeled  ingredients  contained  in 
marketed  products  submitted  to  the 
Panel.      | 

Acetanilia 

Alcohol 

Alum 

Ammonium  chloride 

Anise  oil 

Antipyrine 

Aroma  tics 

Aspirin 

Benzethonium  chloride 

Benzocaine 

Benzoic  add 

Benzyl  alcohol 

Borax 

Boric  acid 

Boroglycerin 

Calcium  chloride 

Calcium  silicate 

Camphor 

Caramel 

Carbamide  peroxide 

Carbolic  acid 

Cetyldimethylbenzylammonium  chloride 

Cetylpyridinium  chloride 

Chloroform 

Chlorophyll  "A"  water-soluble  derivatives 

Ciimamon  oil 

Cresol 

Dextromethorphan  hydrobromide 

Dextrose 

Dibucaine  hydrochloride 

Domiphen  bromide 

Dyclonine  hydrochloride 

Elm  baric 

Essential  oils 

Eucalyptol 

Bucalyptu  oil 

Puric  chkiride 

Gelatin 

Gentian  violet 

Glycerin 

Qycerol,  anhydrous 

Hexylresorcinol 

Honey 

Horehound 

Hydrogen  peroxide 

Iodine 

Uobomyl  acetate 

Lidocaine 

Lklocaine  hydrochloride 

Menthol 

Merodicein 

Methylparaben 

Methyl  salicylate 


Pectin 

Peppermint  oil 

Phenol 

Phenylephrine  hydrochloride 

Phenylpropanolamine  hydrochloride 

Phosphate  buffers 

Plasticized  hydrocarbon  gel  (polyethylene  in 

mineral  oil) 
Potassium  chlorate 
Potassium  chloride 
Potassiiun  iodide 
Povidone-iodine 
Povidone-iodine.  concentrate 
Propylene  glycol 
Propylparaben 
Pyrilamine  maleate 
Sage  oil 
Saligenin 

Secondary-amyltricresols 
Sodium  bicarbonate 
Sodium  bitartrate  buffer 
Sodium  borate 
Sodium  caprylate 
Sodium  carboxymethylcellulose 
Sodium  chloride 
Sodium  dichromate 
Sodium  perborate 
Sodium  peroxyborate  monohydrate 
Sodium  phenolate 
Sodium  saccharin 
Sorbitol  base 
Spearmint  oil 
Sugar 

Talcum  power 
Thymol 

Tincture  of  mjmii 
Tolu  balsam 
Urea  peroxide 
Vegetable  stearate 
Water 

Wintei^green  oil 
Zinc  chloride 

2.  Other  ingredients  reviewed  by  the 
Panel. 

Benzalkonium  chloride 

Dequaliniiun  chloride 

Dibucaine 

Nitromersol 

Oxyquinoline  sulfate  (8-hydroxyquinoline] 

Tetracaine 

Tetracaine  hydfochloride 

Thymol  iodide 

C.  Classification  of  Ingredients. 

1.  Active  ingredients. 

Aaeetiielks/Analgewa 

Antipyrine 

Aapirin 

Benzocaine 

Benzyl  alcohol 

Camphor 

Cresol 

Dibucaine 

Dibucaine  hydrochloride 

Dyclonine  hydrochloride 

Eucalyptol  (eucalyptus  oil) 

Hexylresorcinol 

Lidocaine 

Lidocaine  hydrochoride 

Menthol 

Methyl  salicylate  (wintergraen  oil) 

I%enol  (carbolic  add) 

Phenolate  sodium  (sodium  phenolate) 

Pyrilamine  maleate 


Salicyl  alcohol  (saligenin) 

Tetracaine 

Tetracaine  hydrochloride 

Thymol 

Antimiaobial  Agents 

Benzalkonium  chloride 

Benzethonium  chloride 

Benzoic  acid 

Boric  add 

Boroglycerin  glycerite  (boroglycerin) 

Camphor 

Carbamide  peroxide  in  anhydrous  glycerin 
(carbamide  peroxide,  urea  peroxide) 

Cetalkonium  diloride 
(cetyldimethylbenzylammonium  chloride) 

Cetylpyridinium  chloride 

Chlorophyll  (chlorophyll  "A"  water-soluble 
derivatives] 

Cresol 

Dequalinium  chloride 

Domiphen  bromide 

Ethyl  alcohol  (alcohol] 

Eucalyptol  (eucalyptus  oil) 

Ferric  chloride 

Gentian  violet 

Hydrogen  peroxide 

Iodine 

Menthol 

Meralein  sodium  (merodicein) 

Methyl  salicylate  (winteigreen  oil) 

Nitromersol 

Oxyquinoline  sulfate  (8-hydroxyquinoline) 

Flienol  (carbolic  add] 

I%enolate  sodium  (sodium  phenolate) 

Potassium  chlorate 

Povidone-iodine  (povidone-iodine. 
concentrate) 

Secondary  amyltricresols  (secondary- 
amyltricresols) 

Sodium  caprylate 

Sodium  dichromate 

Thymol 

Thymol  iodide 

Tincture  of  mynfa 

Tolu  balsam 

Astringents 

Alum 

Tincture  of  myirfa 

Zinc  chloride 

Debridiiig  Agents 

Carbamide  peroxide  in  anhydrous  glycerin 
(carbamide  peroxide,  urea  peroxide) 

Hydrogen  peroxide 

Sodium  bicarbonate 

Sodium  perborate  (sodium  peroxybo^te 
monohydrate 

Decoageetants 

Phenylephrine  hydrochloride 
Phen^tropanolamine  hydrochloride 

Demukants 

Elmbaik 
Gelatin 
Qycerin 
Pectin 


Ammonium  chloride 
Horehoond 
Potassium  iodide 
Tolu  balsam 
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2.  Inactive  ingredients.  The  Panel  has 
classified  the  following  as  inactive 
ingredients  or  pharmaceutical 
necessities.  The  list  is  not  intended  to  be 
exhaustive. 

Acetanilid 

Anise  oil 

Aromatics 

Calcium  chloride 

Calcium  silicate 

Caramel 

Cinnamon  oil 

Dextrose 

Essential  oils 

Glycerol,  anhydrous 

Honey 

Isobornyl  acetate 

Methylparaben 

Peppermint  oil 

Phosphate  buffers 

Plasticized  hydrocarbon  gel  (polyethylene  in 

mineral  oil) 
Potassium  chloride 
Propylene  glycol 
Propylparaben 
Sage  oil 

Sodium  bitartrate  buffer 
Sodium  borate  (borax) 
Sodium  carboxymethylcellulose 
Sodium  chloride 
Sodium  saccharin 
Sorbitol  base 
Spearmint  oil 
Sugar 

Talcum  power 
Vegetable  stearate 
Water 

3.  Ingredient  previously  reviewed  by 
the  Advisory  Review  Panel  on  OTC 
Cold,  Cough,  Allergy,  Bronchodilator, 
and  Antiasthmatic  Drug  Products  in  the 
Federal  Register  of  September  9,  1976 
(41  FR  38312).  Dextromethorphan 
hydrobromide. 

4.  Ingredient  removed  from  all  drug 
products.  On  June  29, 1976,  a  notice  was 
published  in  the  Federal  Register  (41  FR 
26845]  which  prohibited  the  use  of 
chloroform  as  an  ingredient  (active  or 
inactive)  in  drug  products.  Studies 
conducted  by  the  National  Cancer 
Institute  demonstrated  that  oral 
administration  of  chloroform  to  mice 
and  rats  induced  hepatocellular 
carcinomas  (liver  cancer)  in  mice  and 
renal  tumors  in  male  rats.  Section 
310.513  (21  CFR  310.513)  was  established 
to  remove  chloroform  from  all  drug 
products. 

D.  Referenced  OTC  Volumes 

The  "OTC  Volumes"  cited  throughout 
this  document  include  submissions 
made  by  interested  persons  in  reponse 
to  the  call-for-data  notice  published  in 
the  Federal  Register  of  July  20, 1973  (38 
FR  19444).  All  of  the  information 
included  in  these  volumes,  except  for 
those  deletions  which  are  made  in 
accordance  with  the  confidentiality 
provisions  set  forth  in  S  330.10(a)(2),  will 
be  put  on  public  display  after  June  24, 


1982,  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  Rm.  4-62,  5600  Fishers 
Lane,  Rockville,  MD  20857. 

II.  General  Statements  and 
Recommendations 

A.  Definitions 

The  following  are  deflnitions  of  terms 
used  in  this  document. 

1.  Antimicrobial  agent.  A  compound 
or  substance  that  kills  microorganisms 
or  prevents  or  inhibits  their  growth  and 
reproduction  and  contributes  to  claimed 
effects  of  the  product  in  which  it  is 
included. 

2.  Antimicrobial  preservative.  A 
compound  or  substance  that  kills 
organisms  or  prevents  or  inhibits  their 
growth  and  reproduction  and  is  included 
in  a  product  formulation  only  at  a 
concentration  sufficient  to  prevent 
spoilage  or  prevent  growth  of 
inadvertenUy  added  microorganisms, 
but  does  not  contribute  to  the  claimed 
effects  of  the  product  to  which  it  is 
added. 

3.  Astrigent.  An  agent  that  causes 
contraction  of  the  tissues  or  arrest  of 
secretions  by  coagulation  of  proteins  on 
a  cell  surface. 

4.  Bioavailability.  The  rate  and  extent 
to  which  the  active  drug  ingredient  or 
therapeutic  moiety  is  absorbed  from  a 
drug  product  and  becomes  available  at 
the  site  of  drug  action. 

5.  Decongestant.  An  agent  that 
reduces  congestion  or  swelling.  In  OTC 
use  for  mucous  membranes  the  term 
generally  refers  to  adrenergic  drugs  that 
act  by  vasoconstriction. 

6.  Debriding  agent.  An  agent  which 
causes  the  removal  of  foreign  material 
or  devitali2ed  or  contaminated  tissue 
from  or  adjacent  to  a  traumatic  or 
infected  lesion  to  expose  surrounding 
healthy  tissue. 

7.  Demulcent.  A  bland,  inert  agent 
that  soothes  and  reheves  irritation  of 
inflanuned  or  abraded  surfaces  such  as 
mucous  membranes. 

8.  Expectorant.  An  agent  that 
promotes  the  expectoration  (spitting]  of 
mucus  or  of  respiratory  tract  secretions 
by  decreasing  the  viscosity. 

9.  Gargle.  A  fluid,  usually  flavored  or 
medicated  or  both,  but  not  necessarily 
so,  which  is  intended  to  be  used  to  rinse 
or  bathe  the  posterior  part  of  the  oral 
cavity,  with  the  additional  intent  to 
expel  mucus  from  the  throat. 

10.  Germicide.  An  agent  that  destroys 
microorganisms.  The  term  includes 
bactericide,  fungicide,  virucide,  and 
amebicide. 

11.  Hydrophilic.  A  substance  which 
has  a  marked  affinity  for  water. 


12.  In  vitro  study.  A  laboratory  study 
on  the  physical,  chemical,  or  therapeutic 
properties  of  an  agent.  Such  a  study  is 
not  performed  in  living  animals  or 
people.  An  in  vitro  study  may  be  done  in 
laboratory  equipment  with  material 
excised  from  the  body. 

13.  In  vivo  study.  A  study  performed 
in  living  animals  or  people. 

14.  lodophor.  There  are  at  least  three 
categories  of  iodophors:  (1) 
Hydroalcoholic  solutions  of  elemental 
iodine  and  iodides,  (2)  elemental  iodine 
complexed  with  various  surfactant 
compounds,  and  (3)  elemental  iodine 
complexed  with  various  nonsurfactant 
compounds  such  as  PVP-iodine  complex 
(povidone-iodine). 

15.  Lipophilic.  A  substance  with  a 
pronounced  afBnity  for  fats  (lipids). 

16.  Mouth  odor.  A  general  term  for  an 
odor  emanating  from  the  oral  cavity.  It 
may  or  may  not  be  offensive.  When  such 
odor  is  perceived  as  unpleasant, 
obnoxious,  offensive,  or  objectionable,  a 
term  such  as  "malador,"  "halitosis,"  or 
"bad  breath"  is  used. 

17.  Mouthwash.  A  solution  used  for 
rinsing  the  mouth,  not  necessarily  for 
medicinal  purposes. 

18.  Oleoresin.  A  natural  combination 
of  a  volatile  oil  and  a  resin,  such  as 
exudes  from  pines  and  other  plants. 

19.  Oral  cavity.  The  cavity  of  the 
mouth  and  associated  structures, 
including  the  cheeks,  palate,  oral 
mucosa,  glands  whose  ducts  open  into 
it,  the  teeth,  and  the  tongue.  For 
purposes  of  this  Panel,  the  teeth  and 
gums  are  excluded  suice  they  were 
considered  by  the  Advisory  Review 
Panel  on  OTC  Dentifrices  and  Dental 
Care  Drug  Products. 

20.  Oral  health  care.  The  proper  care 
of  the  mouth,  including  the  temporary 
relief  of  symptoms  of  the  mouth  and 
throat,  for  example,  occasional  minor 
sore  throat  or  mouth  soreness. 

21.  Organoleptic.  A  property  of  a 
substance  which  makes  an  impression 
upon  one  or  more  of  the  organs  of 
special  sense  (such  as  taste  or  smell), 
thereby  affecting  the  flavor,  odor,  or 
appearance  of  a  drug  product. 

22.  Pharynx  (throat).  The 
musculomembranous  sac  between  the 
mouth  and  nostrils  and  the  esophagus.  It 
is  continuous  below  with  the  esophagus 
and  above  communicates  with  the 
mouth,  nasal  passages,  and  auditory 
(Eustachian]  tubes.  It  is  subdivided  into 
the  following  parts: 

(a)  Nasopharynx.  The  part  above  the 
level  of  the  soft  palate. 

(b)  Oropharynx.  The  part  that  lies 
between  the  soft  palate  and  the  upper 
edge  of  the  epiglottis. 
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(c)  Laryngopharynx.  This  lies  between 
the  upper  edge  of  the  epiglottis  and 
opens  into  the  larynx  and  esophagus 
(sometimes  called  hypopharynx). 

23.  Sialagogue.  An  agent  which 
promotes  the  flow  of  saliva. 

24.  Topical  analgesic.  A  substance 
applied  to  an  epithelial  surface  (e.g.. 
skin  or  mucous  membrane)  that  relieves 
pain  without  necessarily  abolishing 
other  sensations;  or  one  that  causes 
partial  blockade  of  subcutaneous  or 
submucosal  terminal  nerve  endings  so 
that  a  minimal  stimulus  evokes  no 
painful  response,  but  a  greater  stimulus 
does.  In  this  document  the  term 
anesthetic  has  been  adopted  to  conform 
with  established  ursage.  Adoption  of  the 
term  "anesthetic"  does  not  preclude  the 
use  of  the  term  "analgesic"  when 
appropriate  or  preferable. 

25.  Topical  anesthetic.  A  substance 
appUed  that  completely  blocks  pain 
receptors  resulting  in  a  sensation  of 
numbness  and  abolition  of  responses  to 
painful  stimuli. 

B.  General  Discussion 

1.  Introduction.  The  Panel  was 
convened  and  charged  to  evaluate 
ingredients  in  OTC  preparations  used 
for  oral  health  care.  These  ingredients 
are  intended  to  be  used  for  the 
temporary  relief  of  symptoms  due  to 
minor  irritations,  inflammations,  and 
other  lesions  on  the  mucous 
membrances  of  the  oral  cavity  (mouth) 
and  pharynx  (throat).  Ingredients 
intended  for  the  relef  of  symptoms 
aiiising  from  the  teenth  and  gums  were 
not  evaluated  by  the  Panel  because 
ingredients  for  such  us .  were  reviewed 
by  the  Advisory  Review  Panel  on  OTC 
Dentifrice  and  Dental  Care  Drug 
Products.  The  Oral  Cavity  Panel  has 
reviewed  these  ingredients  and 
evaluated  them  stricUy  from  the 
standpoint  of  the  symptomatic  reUef  that 
they  are  intended  to  promote.  The 
ingredients  evaluated  are  applied 
directly  to  the  mucous  membranes  of  the 
mouth  and  throat  and  act  locally.  They 
are  not  intended  to  be  curative,  nor  are 
they  intended  to  be  used  by  consumers 
in  the  self-diagnosis  and  treatment  of 
afflications  of  the  mouth  and  throat 
Ingredients  known  or  presumed  to  be 
absorbed  and  to  act  systemically  were 
either  deferred  to  other  Panels  for 
evaluation  or  classifled  as  Category  n. 
Tlie  Panel  emphasizes  that  the 
ingredients  evaluated  by  the  Panel 
relieve  symptoms  that  are  self-limiting 
and  that  these  ingredients  are  not  for 
use  as  curative  agents. 

The  Panel  was  charged  to  evaluate 
individual  ingredients  for  safety  and 
effectivtness  for  indications  claimed  in 
the  labeling  of  OTC  products  in  hght  of 


present-day  knowledge  and  standards 
used  in  pharmacology,  therapeutics,  and 
toxicology.  In  making  its  evaluation,  the 
Panel  relied  heavily  upon  factual  data 
found  in  standard  textbooks  and 
scientific  articles  published  by 
independent  investigators  in  medical, 
dental,  and  other  scientific  journals. 
Some  of  these  articles  were 
incorporated  by  manufacturers  into  their 
submissions  to  the  FDA  to  provide  a 
scientific  basis  for  claims  made  for  the 
safety  and  effectivness  of  their 
ingredients.  Data  supplied  by 
manufacturers  in  unpublished  reports  of 
studies  performed  by  private 
laboratories  under  contract  to  the 
manufacturers  or  in  manufactiu«rs' 
laboratories  were  also  used  by  the  Panel 
in  making  judgments.  The  Panel  also 
gave  due  consideration  to  data  from 
marketing  experience  and  widespread 
clincial  usage.  The  Panel  regards  such 
data  as  convborative  when  in 
agreement  with  basic  data  bom 
controlled  studies  and  scientific  facts. 
The  Panel  placed  Uttle  reliance  upon 
such  data,  however,  when  insufficient 
pharmacologic,  therapeutic,  and  toxicity 
studies  were  suppUed.  The  Panel  felt  it 
was  under  no  obligation  to  make  a 
judgment  on  the  safety  and  effectiveness 
of  ingredients  relying  solely  on 
marketing  data  suppUed  by  the 
manufacturers  in  their  submissions. 

The  Panel  has  considered  the 
ingredients  in  the  submissions  and  has 
grouped  them  according  to  their 
pharmacologic  activity  and  modes  of 
action.  It  has  deferred  to  other  Panels 
for  consideration,  or  classified  as 
Category  II,  those  ingredients  believed 
to  exert  their  claimed  effects 
systemically  after  absorption  from  the 
mucous  membrances  of  the  oral  cavity 
or  those  ingredients  that  have  no  effect 
on  the  mucous  membrances. 

In  its  review  of  ingredients  of  oral 
health  care  products,  the  Panel  has 
identified  two  groups  having  a  general 
similarity  based  on  indications  for 
recommended  use.  The  first  group, 
consisting  principally  of  mouthwashes, 
rinses,  or  sprays,  is  offered  for  cleansing 
of  the  mouth,  elimination  of  mouth 
odors,  and  other  hygienic  or  cosmetic 
purposes.  In  most  cases  products  in  this 
group  are  recomiiMnded  for  use  on  a 
cont^uing  basis  in  situations  in  which 
no  symptoms  or  evidence  of  disease  are 
present  Many  are  recommended  for  use 
on  a  day-to-day  basis  with  no  specified 
limits  on  time  or  quantities  of  usage. 
Some  are  recmnmended  for  prophjrlaxis 
for  oral  cavity  diseases. 

The  pttidnots  in  the  second  group  are 
offered  for  short-tenn  therapy  to  relieve 
sym|itoms  of  sore  throat  and  sore 
mouth.  Definite  evidence  of  a  pathologic 


process  exists,  and  a  limit  has  been 
placed  on  the  time  the  product  is 
recommended  for  use.  In  some  cases, 
overiapping  exists  and  the  indications  of 
the  first  group  also  encompass  some  of 
die  indications  for  products  in  the 
second  group.  The  Panel  has  evaluated 
the  ingredients  in  each  of  the  products  in 
these  groups  on  the  basis  of  therapeutic 
effectiveness  in  reUeving  symptoms  of 
pathologic  processes  given  rise  to  sore 
mouth  or  sore  throat  or  both.  Claims 
made  for  ingredients  in  oral  health  care 
products  that  do  not  meet  these  criteria. 
Le.,  relief  of  symptoms,  are  considered 
to  be  CategiHy  II  claims. 

Some  products  list  active  ingredients 
for  wfaidi  no  claim  for  indications  for 
use  are  made  in  die  labeling.  Products 
containing  such  ingredients  are 
considered  to  be  misbranded. 

llie  Panel  has  identified  the  major 
pharmacologic  groups  as  listed  below 
fit>m  the  claims  made  for  the  active 
ingredimts  in  the  labeling  of  OTC 
products.  Tlie  active  ingredients  are 
discussed  in  statements,  elsewhere  in 
this  document  according  to  this 
pharmacologic  classification.  Certain 
drugs  have  more  than  ane  action  and 
have  more  than  one  therapeutic  claim 
made  for  such  actions.  Therefore,  such 
ingredients  appear  under  two  or  more 
different  pharmacolgic  classes  in  the 
ingredient  discussions  below.  Phenol 
for  example,  is  claimed  to  exert  both  a 
topical  anesthetic  effect  and  an 
antimicrobial  effect  The  Panel  has 
considered  the  chemistry, 
pharmacology,  toxicology,  safety,  and 
effectiveness  of  phenol  in  die 
discussions  of  this  ingredient  Its  safety 
and  effectiveness  are  discussed  first  as 
an  anesthetic  in  the  section  on 
anesthetics/analgesics.  (See  part  IIL 
paragraph  bJ.g.  below — HienoL)  The 
effectiveness  of  phenol  as  an 
antimicrobial  agent  is  then  described  in 
the  section  on  antimicrobial  agents.  (See 
part  IV.  paragr^h  B.3  j.  below — 
Phenol.) 

The  Panel  has  identified  the  following 
pharmacologic  groups  of  ingredients  and 
described  eadi  one.  their  modes  of 
action,  and  their  effects,  elsewdiere  in 
this  document 

a.  Anesthetics/Analgesics. 

b.  Antimicrobial  agents. 

c.  Astringents. 

d  Debriding  agents, 
a.  Decongestants. 

f .  Demnloents. 

g.  Expectionnts. 

Anestiietics  may  also  be  raoogniasd 
as  analygesics.  It  is  well  known  and 
aocepteid  that  anesthetics,  in  low 
concentrations,  may  and  will  usually  act 
as  analgesics.  However,  not  all 
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analgesics  exert  an  anesthetic  effect  at 
higher  doses.  The  Panel  has  adopted  the 
term  "anesthetic/analgesic"  in  this 
document  for  the  purpose  of  grouping 
these  ingredients  for  ease  of  review. 
Adoption  of  this  term  does  not  preclude 
the  use  of  the  terms  "anesthetic"  or 
"analgesic"  in  labeling,  as  appropriate, 
and  the  Panel  leaves  the  choice  of 
selecting  either  of  these  terms  to  the 
manufacturer.  The  Panel,  however, 
concludes  that  it  is  not  acceptable  to  use 
the  term  "anesthetic"  in  the  labeling  of  a 
product  which  contains  an  analgesic,  i.e. 
aspirin,  as  its  only  active  ingredient. 

An  ingredient  having  more  than  one 
pharmacologic  action,  as  for  example 
phenol,  may  be  classi^ed  in  one 
category  (Category  1}  as  an  anesthetic 
and  in  another  category  (Category  III]  as 
an  antimicrobial  agent.  Other 
ingredients  in  more  than  one 
pharmacologic  group  for  use  on  the 
mucous  membranes  of  the  mouth  and 
throat  have  similarly  been  evaluated  by 
the  Panel  for  their  safety  and 
effectiveness. 

The  mouth  and  throat  are  continuous 
with  the  lower  respiratory  and 
gastrointestinal  tract.  There  are  many 
ingredients  that  may  act  on  the  mucous 
membranes  of  these  structures. 
However,  these  ingredients  are 
considered  primarily  from  the 
standpoint  of  the  effect  that  they  exert 
on  the  mucous  membranes  of  the  mouth 
and  throat. 

In  some  cases,  the  action  of  certain 
drugs  may  be  selective  and  exert  a 
greater  effect  in  some  tissues  than  in 
others.  In  other  cases,  the  responses  of 
drugs  and  their  differences  are  merely 
quantitiative  and  relative,  and  depend 
upon  the  number  of  cells  or  receptors  on 
the  cells  being  affected.  Veirious  degrees 
of  predilection  for  certain  cells  may 
occur  with  changes  in  conditions,  or 
dosage,  or  pH,  etc.  The  mechanism  and 
selective  action  of  the  drug  may  depend 
upon  differences  of  penetration  or  upon 
chemical  affmity  of  the  drug  for  the  cells 
or  the  changes  in  the  sensitivities  to  the 
action  of  the  drug.  The  drug  may  also 
act  on  the  cell  without  actually 
penetrating  into  it,  as  for  example,  by 
exciting  or  depressing  the  nerve 
supplying  the  cell.  A  drug  may  act 
directly  on  the  cell  surface  and  alter  its 
function  by  withdrawing  water  from  the 
cytoplasm.  As  a  general  rule,  the  drug 
must  pass  into  the  cell  or  cell  membrane 
before  it  can  exert  any  action,  and,  in 
order  for  absorption  to  occur,  the  drug 
must  be  soluble  in  the  constituents  of 
the  cell  membrane.  The  solubility  of  a 
drug  in  the  cell  membrane  and 
cytoplasm  is  not  necessarily  the  same  as 
it  is  in  water.  It  may  vary  for  each  kind 


of  cell,  and  consequently  the  penetration 
of  drugs  into  the  different  cells  may  vary 
(Refs.  1,  2,  and  3). 

In  some  cases,  a  concentration  of  a 
sustance  that  accumulates  in  a  cell  may 
be  greater  than  that  present  in  the 
external  environment.  This  concept 
holds  true  expecially  if  the  substance 
undergoes  selective  concentration.  This 
may  be  due  to  the  fact  that  the 
ingredient  binds  with  proteins  and  cell 
constitutents  and  attains  a 
concentration  that  is  pharmaceutically 
active.  Some  of  the  aforementioned 
principles  apply  to  absorption  from  the 
mucous  membranes  of  the  mouth  and 
throat  and  eire  described  in  more  detail 
below. 
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2.  Oral  health  care.  The  Panel  has 
adopted  the  term  "oral  health  care"  in 
referring  to  the  use  of  products  intended 
for  the  relief  of  symptoms  due  to 
pathologic  states  in  the  mouth  and 
throat  and  refers  to  these  products  as 
oral  health  care  products.  The  Panel  is 
aware  of  the  widespread  use  of  the  term 
"oral  hygiene"  and  the  fact  that  it  is  in 
some  cases  used  to  support  therapeutic 
claims  for  pathologic  states  in  the  mouth 
in  the  labeling  of  some  oral  cavity 
products.  Consumers  associate  the  term 
with  cleansing  agents  and  other 
cosmetic  products  for  use  in  the  mouth 
on  a  daily  basis  or  more  often.  The 
Panel  feels  that  the  term  "oral  hygiene" 
should  be  reserved  exclusively  for  use  in 
the  labeling  of  cosmetic  products  used 
for  cleaning  and  similar  ptuposes  to 
maintain  a  healthy  state  of  the  mouth 
and  not  for  identifying  a  product  as  one 
having  therapeutic  claims.  The  Panel, 
therefore,  considers  labeling  such  as 
"for  oral  hygiene"  a  Category  II  claim  if 
a  product  having  such  labeling  is 
intended  to  be  used  for  therapeutic 
purposes. 

The  mouth  and  nose  are  the  portal  of 
entry  oiF  a  variety  of  microorganisms 
(Ref.  1).  These  may  remain  in  the  mouth, 
nasopharynx,  and  throat,  or  they  may 
remain  in  the  gastrointestinal  tract  or 
respiratory  system.  Nprmally  they  do 
not  cause  disease.  The  oral  cavity  is 
endowed  with  physiologic  mechanisms 


for  maintianing  a  healthy  state  of  the 
structures  contained  therein.  In  essence, 
no  medications  are  needed  to  achieve 
this  end.  The  secretions  of  the  salivary, 
mucous,  and  serous  glands  lubricate  and 
maintain  a  healthy  state  of  the  mucous 
membrances  and  other  structures  in  the 
mouth.  The  indigenous  flora  of  the  oral 
cavity  consits  of  nonpathogenic 
microorganisms  which  seldom  produce 
disease.  They  help  maintain  a  balance 
of  the  microbial  population  and 
probably  play  an  important  role  in 
maintianing  a  healthy  state  of  the  oral 
cavity. 

Normally,  approximately  0.25  to  1.0 
milliliter  (mL)  of  saliva  is  excreted  per 
minute  or  about  1,500  mL  per  24  hours. 
This,  together  with  the  secretions  of  the 
mucous  glands,  acts  as  a  diluent,  has  a 
cleansing  action,  and  moistens  the 
mucous  membrances.  It  cleans  the 
mouth  and  teeth  and  may  inhibit 
bacterial  growth.  The  flow  of  saliva  can 
be  modified  by  various  normal  stimuli 
(Refs.  2.  3.  and  4). 

In  addition  to  the  above-mentioned 
protective  mechanism,  immunologic 
defense  mechanisms,  particularly  those 
involving  the  action  of  immunoglobulin 
A  (IgA).  are  also  present.  These  interfere 
with  adherence  of  microogranisms  to 
mucosal  surfaces  by  causing  them  to 
aggregate,  rendering  them  susceptible  to 
phagocytosis  (Refs.  1,  5,  and  6). 

In  fever  and  during  certain  illnesses, 
the  flow  of  saliva  and  secretion  of 
mucus  may  be  decreased.  Orgnic 
material  may  accimiulate  and 
decompose,  and  bacterial  growth  is  no 
longer  inhibited.  A  foul  odor  may 
develop,  and  ulcerations  and 
inflammation  of  the  mucous 
membrances  may  result  (Ref.  2).  Sore 
mouth,  discomfort,  or  pain  may  also 
develop,  making  treatment  desirable. 
Since  a  pathologic  state  exists  in  such 
situations,  claims  may  be  made  for  the 
use  of  OTC  oral  health  care  products  to 
relieve  these  symptoms.  However,  the 
labeling  should  clearly  indicate  that  if 
the  symptoms  persist,  professional 
advice  should  be  sought.  It  is  the 
consensus  of  the  Panel  that  claims 
implying  that  an  OTC  product  can  be 
used  for  oral  health  care  and  can 
prevent  the  development  of  such  a 
pathologic  state  in  a  person  who  is  not 
in  good  health  are  not  acceptable. 
Claims  that  state  or  imply  that  the 
prophylactic  use  of  an  OTC  oral  health 
care  product  maintains  a  healthy  state 
are  misleading  to  a  consumer. 
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3.  The  anatomy  and  physiology  of  the 
oral  cavity.  The  oral  cavity  extends 
from  the  lips  to  the  anterior  pillars  of  the 
fauces  and  is  lined  by  the  oral  mucous 
membrane.  Hie  mucous  membrane  is 
composed  of  connective  tissue  covered 
by  stratified  sqtiamous  epithelium. 
Modifications  of  this  basic  pattern  occur 
in  different  areas  of  the  mouth  and  are 
related  to  differing  functions.  The  hard 
palate,  gingiva,  and  the  tips  of  the 
papillae  on  the  dorsum  of  the  tongue  are 
the  only  areas  where  keratinization 
normally  occurs  in  the  oral  cavity  of 
human  beings. 

a.  The  oral  mucous  membrane.  The 
oral  cavity  is  concerned  with 
proprioception,  taste,  and  mastication 
(chewing)  of  food.  During  the  process  of 
mastication,  the  food  is  mixed  with 
saliva  and  the  enzymes  in  the  saliva 
initiate  digestion.  Stem  (Ref.  1)  divides 
the  oral  mucosa  into  three  major  types: 
(1)  Masticatory  mucosa  (gingiva,  hard 
palate);  (2)  linkig  or  reflecting  mucosa 
(lip.  cheek,  vestibular  fornix,  alveolar 
mucosa,  floor  of  mouth,  and  soft  palate); 
and  (3)  specialized  mucosa  (dorsum  of 
the  tongue  and  taste  buds). 

The  masticatory  mucosa  is  bound  to 
bone  and  does  not  stretch.  The  lining 
mucosa  oovers  the  musculature  and  is 
distensible.  It  covers  all  the  surfaces  of 
the  mouth  except  the  dorsum  of  the 
tongue  and  the  masticatory  mucosa.  The 
specialized  (sensory)  mucosa  bears  the 
taste  buds,  which  have  a  sensory 
function. 

The  oral  mucous  membrane  is 
composed  of  two  layers,  epithelium  and 
coimective  tissue  (lamina  propria).  Hie 
dermal  papillae  contain  blood  vessels 
and  nerves  and  interdigitate  with  the 


epithelial  ridges.  At  the  junction  of  the 
two  tissues  are  the  basal  lamina  and  the 
basement  membrane.  The  basal  lamina 
is  not  ordinarily  discernible  with  the 
light  microscope,  but  is  evident  at  the 
electron  misroscopic  level  and  is 
epithelial  in  origin.  The  basement 
membrane  is  evident  at  the  light 
microscopic  level.  It  is  a  relatively  cell- 
free  zone  that  is  1  to  4  microns  thick  and 
found  within  the  connective  tissue, 
subjacent  to  the  basal  cells,  lliis  zone 
stains  positively  with  the  periodic  acid- 
Schiff  method,  indicating  that  it  contains 
neutral  mucopolysaccharides 
(glycosaminoglycans).  It  also  contains 
fine  argyophilic  silver  staining  reticidar 
fibers,  as  well  as  special  anchoring 
fibrils. 

The  lamina  propria  may  be  attached 
to  the  periosteum  of  the  alveolar  bone, 
or  it  may  overlay  the  submucosa.  which 
varies  in  thickness  in  different  regions  of 
the  oral  cavity,  such  as  the  floor  of  the 
mouth  and  the  soft  palate. 

He  submucosa  attaches  the  mucous 
membrane  to  the  underlying  structures. 
Within  this  layer  are  glands,  blood 
vessels,  nerves,  and  adipose  tissue.  The 
sensory  nerves  to  the  mucous  membrane 
tend  to  be  more  concentrated  at  the 
anterior  part  of  the  mouth.  The  nerve 
fibers  are  myelinated  in  the  submucosa, 
but  lose  their  myelin  sheaths  before 
splitting  into  their  end  arborizations. 
Sensory  nerve  endings  of  various  types 
are  found  in  the  papillae.  Some  of  die 
fibers  enter  the  epithelium,  where  they 
terminate  between  the  epithelial  cells  as 
free  nerve  endings.  The  blood  vessels 
are  accompanied  by  nonmyelinated 
visceral  nerve  fibers  that  supply  their 
smooth  muscle.  In  those  areas  Of  the 
mouth  where  the  submucosa  is  lose,  the 
mucous  membrane  is  movable  over  the 
deeper  layer.  On  the  other  hand,  where 
the  submucosa  is  dense  the  mucous, 
membrane  does  not  move  over  the 
deeper  structures. 

The  epithelium  of  the  oral  mucosa  is 
stratified  squamous.  It  may  be 
keratinized,  parakeratinized,  or 
nonkeratinized  depending  on  location. 
In  the  oral  cavity  of  humans,  only  the 
gingiva  and  the  hard  palate  are  normally 
keratinized,  although  in  many 
individuals  the  gingival  epithelium  is 
parakeratinized.  The  cheek,  faucial,  and 
sublingual  tissues  are  normally 
nonkeratinized. 

The  four  cell  layers  which  are  found 
in  keratinizing  oral  epithelium  are  the 
basal,  spinous,  granular,  and  comified 
layers.  The  bas^  cell  which  ultimnately 
forms  keratin  at  the  surface  is  called  the 
keratinocyte. 
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b.  The  physiology  of  pain.  Pain  is 
difficult  to  define.  There  is  little  point  in 
attempting  to  formulate  a  definition  of  a 
subjective  sensation  that  is  deariy 
known  to  each  individual  by  experience 
and  the  nature  of  which  is  described  by 
illustration.  Pain  is  the  most  common 
symptom  for  which  people  seek  relief.  It 
is  an  experience  that  embodies  both  the 
capacity  to  be  discriminative  and  die 
ability  to  interpret  the  nature  of  a 
stimulus  by  reference  to  present  and 
past  experiences  (Ref.  1). 

Obviously,  it  is  best  to  determine  the 
etiology  of  a  pain  and  treat  the 
causative  factor,  be  it  a  disease  process, 
the  result  of  trauma,  or  a  functional 
disturbance.  Nonetheless,  self-limited, 
mild  to  moderate  pain  in  die  mouth  and 
throat  may  be  treated  symptomatically 
by  self-medication. 

Sensory  receptors  are  present  in  the 
mucous  menibrsLnes,  the  submucosal 
tissues,  and  the  muscular  and  other 
structures  of  the  oral  cavity  for  the 
perception  of  pain,  cold,  warmth,  touch, 
pressiue,  proprioception,  and  taste 
(Refs.  2  and  3).  A  discussion  of  receptors 
for  pain,  cold,  waimdi,  touch,  and 
pressure  follows  because  they  are 
stimulated  by  certain  ingredients  used  in 
oral  health  care  products  such  as 
camphor,  menthol,  etc.  Furthermore,  if 
subjected  to  greater-tfaan-ordinary 
stimulation  they  may  be  sensed  as  pain. 
Receptors  for  taste  are  located  in  die 
tongue  and  are  discussed  below  along 
with  the  receptors  for  smell,  which  are 
located  in  the  nose.  The  receptors  for 
taste  and  smell  act  in  consort,  since 
what  a  person  interprets  as  taste  may 
actually  be  due  to  smell.  Since  many 
driig  preparations  used  in  the  oral  cavity 
contain  distasteful  ingredients  and 
flavors,  odoriferous  ingredients  are 
added  to  assure  patient  acceptance. 
Therefore,  the  sensations  of  taste  and 
smell  assume  importance  in  OTC  oral 
health  care  products  and  are  discussed 
below.  (See  part  II.  paragraph  B.3.C. 
below — ^The  physiology  of  taste.  See 
also  part  II.  paragraph  B.3.d.  below — 
The  physiology  of  smell.) 

Topical  anesthetics  act  at  the  site  of 
application  of  a  drug  after  they 
penetrate  the  mucous  membranes  and 
come  into  contact  with  these  sensory 
receptors.  These  receptors  are 
connected  to  terminal  fibers  of  networics 
of  nerves  that  are  present  in  the  various 
layers  of  the  epithelial  membrane  and 
otiier  tissues. 
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Each  type  of  receptor  ordinarily 
perceives  its  own  type  of  sensation. 
They  can  also  respond  to  thermal, 
mechanical,  chemical,  or  painful  stimuli 
and  induce  the  sensation  of  pain.  Stimuli 
of  greater  intensity  than  normally 
required  to  activate  them  may  produce 
the  sensation  of  pain.  Sensory  receptors 
are  classified  as  follows:  (1)  Receptors 
for  pain.  These  consist  of  "bare"  nerve 
endings  that  receive  the  stimuli  incited 
by  pain  directly  and  transmit  them  along 
larger  nerve  trunks  to  the  central 
receptors  in  the  brain.  Itching  is  not 
ordinarily  perceived  in  the  oral  cavity; 
yet  it  has  been  perceived  on  rare 
occasions,  particularly  in  areas  covered 
by  stratified  squamous  epithelium  or  at 
the  mucocutaneous  jimctions.  The 
sensation  of  itch  is  carried  along  the 
same  receptors  as  that  of  pain.  The 
principal  difference  is  that  the  intensity 
of  the  stimulus  or  the  frequency  of 
impulses  for  inducing  itch  are  less  than 
the  impulses  for  inducing  pain  (Refs.  3 
and  4).  The  nerve  fibers  carrying  the 
sensation  of  pain  and  itch  are  mostly  of 
the  small  immyelinated  C  type  sensory 
nerve  Hbers  (Ref.  1).  Some  delta  A 
myelinated  Bbers  may  also  play  a  role. 
Pain  fibers  are  not  uniformly  distributed 
over  the  mucous  surfaces.  They  are 
more  concentrated  on  the  tongue,  in  the 
pharynx,  along  the  lips,  and  less  so  in 
areas  such  as  the  palate  and  floor  of  the 
mouth.  The  activity  of  these  receptors  is 
obtunded  partially  or  completely  by 
topical  analgesics  and  anesthetics.  The 
modes  of  action  of  analgesics  and 
anesthetics  are  described  below.  (See 
part  III.  paragraph  A.I.  below — Modes 
of  action.)  The  pain  receptors  appear  to 
be  affected  more  easily  and  readily  than 
the  receptors  for  other  sensations  listed 
above  probably  because  they  are  small 
and  immyelinated  nerve  fibers  and  are 
thereby  easily  penetrated  by  drugs  (Ref. 
3). 

(2)  Receptors  for  cold.  The  end  bulbs 
of  Krause  are  oval  sense  organs  that 
perceive  the  sensation  of  cold.  These 
nerve  endings  may  be  blocked 
simultaneously  with  the  pain  receptors 
by  topical  anesthetics.  Whether  or  not 
they  are  blocked  depends  upon  the 
concentration  of  anesthetic  that  reaches 
them  and  the  degree  of  penetration. 
They  may  be  stimulated  by  some 
ingredients,  such  as  menthol  or 
camphor,  and  produce  a  sensation  of 
coolness  that  masks  the  sensation  of 
pain.  Some  counterirritants  may  act  by 
stimulating  these  receptors. 
Counterirritants  and  rubefacients, 
however,  have  no  place  as  therapeutic 
agents  in  OTC  oral  health  care  products. 

(3)  Receptors  for  warmth.  The  end 
organs  of  Ruffini  are  cyhndrical  end 


organs  in  the  mucous  membranes  that 
perceive  the  sensation  of  warmth.  They 
may  also  be  partially  or  completely 
blocked  simultaneously  by  anesthetic 
ingredients,  depending  upon  the 
concentration  and  the  duration  of 
contact  of  the  ingredient.  These 
receptors  are  stimulated  by  some 
ingredients,  such  as  camphor  and 
alcohol,  by  some  flavorants,  and  by 
some  rubefacients,  such  as  methyl 
saUcylate.  which  are  all  present  in  OTC 
oral  health  care  products. 

(4)  Receptors  for  pressure.  Pacinian 
Corpuscles  are  cylindrical  end  organs  in 
the  skin  that  perceive  the  sensation  of 
deep  pressure.  Anesthetics  in 
concentrations  exceeding  those  needed 
to  block  pain  receptors  may  be  needed 
to  block  these  receptors. 

(5)  Receptors  for  touch.  Meissner's 
corpuscles  are  end  organs  in  the  mucous 
membranes  that  perceive  the  sensation 
of  touch  and  respond  to  tactile  stimuli. 
They  may  also  be  partially  or 
completely  blocked  by  anesthetics  [Refs. 
2  and  3).  They  may  be  stimulated  by  the 
presence  of  exudates,  mucous,  and  other 
secretions  that  collect  on  mucous 
membranes. 

Pain  on  epitheUal  surfaces  is  well- 
defmed  and  easily  localized.  Paiin 
arising  in  structxires  beneath  the  mucous 
membranes  may  be  poorly  localized  and 
is  usually  dull  in  character.  It  may, 
however,  be  sharp  in  some  cases  and 
spread  or  radiate  in  a  distinct  pattern. 
Pain  is  frequently  "referred,"  i.e.,  felt  at 
locations  remote  from  its  source  (Refs.  3 
and  4].  It  is  not  uncommon  to  experience 
deep-seated  pain  in  structures  in  the 
oral  cavity  or  the  pharynx.  Pain  arising 
from  a  localized  aphthous  ulcer  beneath 
the  tongue,  for  example,  may  radiate 
along  the  entire  lower  jaw  to  the  tongue, 
into  the  nose  or  even  the  head.  Pain  in 
the  pharynx  may  radiate  to  the  ear  via 
the  anterior  or  posterior  pillars  to  the 
Eustachian  tube.  The  oral  cavity  is 
richly  supplied  with  sensory  receptors 
from  filaments  of  the  fifth  cranial  nerve. 
Most  structures  in  the  mouth  are 
extremely  sensitive  to  painful  as  well  as 
other  stimuli.  In  addition,  the  ninth 
cranial  (glossopharyngeal)  nerve  as  well 
as  filaments  of  the  tenth  cranial  (vagus) 
nerve  also  provide  a  sensory  supply  to 
the  posterior  portion  of  the  tongue,  and 
oro-and  hypopharynx,  The  ability  to 
identify  and  localize  pain  is  not  inborn; 
it  is  learned  from  past  experience. 

Pain  originating  fi-om  bones,  joints, 
and  tendons  may  induce  muscle  spasm 
and  cause  pain  in  the  affected  muscles. 
Induced  spasm  or  chronic  muscle  injury, 
with  pain,  is  a  part  of  an  involuntry 
defensive  mechanism  whereby  the 
patient  attempts  refiexively  to         .:,.;. , 


immobilize  a  painful  joint  (Ref.  5).  This 
is  not  unconunon  in  the  oral  cavity  when 
spasm  of  the  muscles  of  mastication 
attempt  to  immobilize  the 
temporomandibular  joint.  The  muscles 
of  the  pharyngeal  wall  may  also  go  into 
spasm  when  swallowing  occurs  in  cases 
of  sore  throat. 

Relief  of  pain  involves  two 
components:  raising  the  pain  threshold 
and  altering  the  psychologic  response  to 
pain.  The  pain  threshold  varies  little 
from  one  individual  to  the  next,  but  the 
psychological  response  to  pain  varies 
greatly  among  individuals  and  in  the 
same  individual  under  different 
circumstances  and  in  different  settings. 
What  may  be  referred  to  as  a  slight  pain 
by  one  individual  may  be  interpreted  as 
a  severe  pain  by  another.  Time,  place, 
environmental  and  social  factors, 
cultural  background  and  family 
response  patterns,  emotional  status,  age, 
and  past  experiences  may  all  influence 
an  individual's  response  to  pain  and 
interpretation  of  the  "meaning"  of  the 
stimulus.  Anxiety  is  an  important  factor 
in  the  interpretation  of  pain.  The  number 
of  individuals  who  experience  pain  in 
which  there  is  no  anxiety  component  is 
few,  indeed  (Refs.  1,  3,  and  4). 

The  placebo  effect  is  an  important 
factor  to  be  considered  in  the  evaluation 
of  pain,  not  only  in  OTC  self-medication, 
but  in  all  aspects  of  the  healing  arts.  The 
psychosomatic  contribution  of  the 
placebo  effect  in  the  evaluation  of  pain 
and  drugs  that  relieve  pain  is  a 
mandatory  consideration  in  any  well- 
designed  and  meaningful  study.  The 
response  of  an  individual's  pain 
perception  to  a  placebo  effect  is 
independent  of  the  cause  of  the  pain  or 
of  the  mechanism  inducing  the  pain.  It  is 
more  likely  that  it  is  discernible  if  pain 
is  intense.  The  placebo  effect  is  not 
peculiar  to  "neurotic"  individuals,  and  it 
is  not  predictable  (Refs.  1  and  6). 

The  intensity  of  a  pain  is  not 
necessarily  dependent  on  the  severity  of 
the  lesion  or  the  pathologic  process 
causing  it.  A  small  aphthous  ulcer 
beneath  the  tongue  at  the  frenulum  may 
cause  marked  discomfort  and  cause  the 
pain  to  radiate  into  the  tongue  and 
lower  jaw.  On  the  other  hand,  a  large 
circumscribed  lesion  on  the  bard  palate 
may  cause  little  or  no  discomfort.  Many 
mouth  and  pharyngeal  (throat)  lesions 
cause  little  or  no  discomfort  while  the 
patient  is  quiet,  does  not  talk  or  attempt 
to  chew  or  swallow.  Any  of  these 
activities  may  incite  the  pain. 
Discomfort  may  result  when  acidic 
liquids  are  ingested  and  come  into 
contact  with  the  lesions.  On  the  o^er 
hand,  such  lesions  of  the  mouth  and    . 
throat  are  little  affected  or  stimulated  by 
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bland  substances.  Discomfort  may  also 
be  felt  when  lesions  are  covered  by 
exudates.  Such  discomfort  may  be 
relieved  by  removal  of  the  exudates  by 
using  rinses,  debriding  agents,  and  in 
some  cases  astringents,  or  by  the 
application  of  demulcents.  The  pain 
ususally  recurrs  when  the  exudate 
reappears. 

The  Panel  concludes  that  OTC 
anesthetic/analgesic  ingredients  are 
useful  for  the  treatment  of  the  symptoms 
of  occasional  minor  throat  and  mouth 
pain.  A  pain  is  usually  described  as 
either  mild  to  moderate  or  severe. 
Moderate  pain  may  be  self-limited  and 
require  no  special  treatment  or  prior 
diagnosis  by  a  physician.  It  is  usually 
relieved  by  OTC  drugs.  In  some  cases, 
mild  pain  is  referred  to  as  a  "minor 
irritation."  Diagnosis  and  treatment  by  a 
physician  may  not  be  required  for 
occasional  minor  irritations  and  minor 
pains.  Anesthetics,  therefore,  are  often 
desirable  to  reduce  their  intensity  and 
provide  relief  and  comfort.  Individuals 
who  must  maintain  normal  daily 
activities  often  find  these  agents  useful 
in  providing  comfort.  The  Panel 
emphasizes  that  none  of  the  ingredients 
used  in  the  oral  cavity  to  relieve  pain 
are  curative. 

The  Panel  concludes  that  the  most 
appropriate  indication  for  the  relief  of 
pain  by  OTC  anesthetic/analgesic 
agents  should  state  "for  the  temporary 
relief  of  occasional  minor  irritation, 
pain,  sore  throat,  and  sore  mouth."  The 
Panel  recommends  the  use  of  the  term 
"occasional"  because  recurrent  or 
chronic  pain,  even  though  of  minor 
intensity,  may  require  diagnosis  by  a 
physician  to  determine  the  cause. 
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c.  The  physiology  of  taste.  Smell  and 
taste  are  interrelated  chemical  senses. 
Their  importaace  in  patient  acceptance 
of  a  product  used  in  the  oral  cavity  has 
been  mentioned  above.  The  receptors 
for  taste  are  chemoreceptors  which 
respond  to  chemical  stimuli.  A 
substance  must  fost  be  dissolved  to 
arouse  a  sensation  of  taste.  It  may  be 
taken  either  in  solution  or  dissolved  in 
the  saliva  or  mixed  with  moistened  food 
or  other  ingredients.  A  solid  that  is 
placed  in  a  perfectly  dry  mouth 
generally  cannot  be  tasted  (Refs.  1 
through  4). 

The  anterior  two-thirds  of  the  upper 
surface  (dorsum)  of  the  tongue  has 
numerous  minute  projections  of  the 
mucous  membrane  called  papillae.  The 
papillae  at  the  edges,  the  tip,  and  the 
most  anterior  portion  of  the  dorsum  of 
the  tongue  are  small,  conical, 
cylindrical,  or  mushroom-shaped 
structures.  They  impart  a  velvety 
character  to  this  part  of  the  mucosa  of 
the  tongue.  They  are  referred  to  as  being 
filiform  (threadlike]  or  fungiform 
(mushroomlike)  in  character,  depending 
on  their  shape.  The  most  posterior  part 
of  the  tongue  surface  is  rougher  than  the 
anterior  due  to  the  presence  of  papillae 
that  are  considerably  larger  than 
papillae  on  the  anterior  part  of  the 
tongue  surface.  These  are  peculiar  in 
construction  since  each  is  surrounded 
by  a  groove  or  trench.  The  whole 
structure  has  been  described  as 
resembling  a  squat  tower  surrounded  by 
a  moat.  They  are.  therefore,  called 
"vallate  papillae",  after  the  Latin  word 
"vallatus"  meaning  walled  (Refs.  1 
through  4). 

Imbedded  in  the  covering  of  both 
large  or  small  types  of  papillae  are 
groups  of  slender  cells  with  hairlike 
processes  that  are  packed  lengthwise  in 
bimdles.  The  cells  are  the  receptors  of 
taste.  The  bundles  are  called  tastebuds. 
Each  cell  receives  a  filament  from  one  of 
the  nerves  of  taste.  The  tastebuds  open 
upon  the  surface  of  the  papillae  through 
a  small  pore.  The  ends  of  the  cell 
converge  toward  this  point  where  their 
processes  become  massed  together. 
Substances  in  solution  enter  the  pores 
and  act  as  chemical  stimuli.  A  few 
scattered  tastebuds  are  present  on  the 
extreme  posterior  (pharyngeal)  portion 
of  the  tongue  cmd  even  in  the  mucosa  of 
the  epiglottis. 

Four  fundamental  sensations  of  taste 
have  been  delineated:  Sweet,  bitter, 
sour,  and  salty.  Two  others  are 
sometimes  mentioned,  alkaline  and 
metallic.  The  various  other  types  of 
tastes  that  are  described  are  due  to  a 
blending  of  some  or  all  of  the 
fundamental  sensations  or  to  a 
combination  of  the  latter  with 


sensations  caused  by  stimulation  of 
ordinciry  sensory  receptors  of  pain  in  the 
mouth  that  have  been  described  above. 
(See  part  Q.  paragraph  B.3.b.  above — 
The  physiology  of  pain.)  Ginger,  for 
example,  is  not  recognized  by  its  actual 
taste,  that  is,  by  stimulation  of 
tastebuds,  but  by  the  burning  sensation 
that  results  from  excitation  of  the  other 
sensory  receptors  in  the  mouth,  such  as 
those  for  warmth.  Oils  are  unpleasant  to 
taste,  especially  because  of  dieir 
consistency  which  causes  a  peculiar 
feeling  due  to  stimulation  of  the 
receptors  for  touch.  Acetic  and  other 
acids  have  a  sour  taste,  but  also  give 
rise  to  a  burning  sensation  since  they 
act  on  other  sensory  receptors.  This  is 
confused  in  interpretation  in  the  mind 
with  the  sense  of  taste  and  blended  with 
it  (Refs.  1  through  4). 

Many  of  the  finer  flavors  interpreted 
as  tastes  are  in  reality  sensations  of 
smell.  Smell  enters  largely  into  the  many 
sensations  attributed  to  taste.  For  this 
reason,  wdien  the  nose  is  held  or  the 
nasal  mucous  membrane  is  inflamed 
and  the  nasal  passages  are  occluded,  as 
by  an  ordinary  cold,  the  sense  of  taste  is 
blunted. 

On  the  other  hand,  certain  substances 
which  are  thought  to  be  detected  by 
smell  are  actually  recognized  by  the 
sense  of  taste.  Chloroform  is  an  example 
of  such  a  substance.  The  sweetish  smell 
of  chloroform  is  sensed  when  its  vapor 
dissolves  in  the  saliva  reaching  the 
tastebuds.  In  certain  situations  in  «^di 
the  first  nerve,  the  olfactory  nerve, 
which  carries  the  sensation  of  smell,  is 
injured  by  disease,  trauma,  or  is 
paralyzed,  the  sensations  of  taste  are 
obtimded  or  absent  and  perception  of 
different  tastes  is  impaired  (Refs.  1 
through  4). 

The  four  fundamental  taste  sensations 
are  not  aroused  with  equal  intensity 
over  all  parts  of  the  surface  of  the 
tongue.  Each  type  of  taste  sensation  is 
served  by  its  own  type  of  tastebud. 
Taste  receptors  sensitive  to  sweetness 
and  to  saltiness  are  most  numerous  at 
the  tip  and  fore  part  of  the  tongue.  Tliose 
responding  to  sourness  are  found  along 
the  edges  of  the  tongue.  The  tastebuds 
sensing  bitter  tastes  are  scattered  over 
the  back  of  the  tongue  and  epiglottis. 
Some  substances,  such  as  sodium 
salicylate,  have  a  bitter-sweet  taste. 
When  sodium  salicylate  is  first  taken 
into  the  mouth  it  comes  in  contact  with 
the  fore  part  of  the  tongue  and  tastes 
sweet  then  the  bitter  element  comes 
into  play  when  the  substance  passes  the 
posterior  part  of  the  tongue.  Little  or  no 
sensation  of  taste  can  be  aroused  from 
the  central  portion  of  the  tongue  surface 
(Refs.  1  through  4). 
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The  sense  of  taste  is  much  less 
sensitive  than  the  sense  of  smell. 
Sweetness,  for  example,  is  detected  in  a 
dilution  of  1  part  in  200;  saltiness  in 
dilution  of  1  part  in  400;  sourness  due  to 
acids  in  a  dilution  of  1  part  in  130,000; 
and  bitterness,  such  as  would  be^ 
induced  by  quinine,  by  1  part  in 
2.000,000  (Refs.  1  and  4). 

Several  nerves  carry  taste  impulses 
from  tastebuds.  Those  that  subserve  the 
tongue  are  the  chorda  tympani  branch  of 
the  facial  nerve  and  the 
glossopharyngeal  nerve.  The  chorda 
tympani  nerve  supplies  tastebuds  over 
the  anterior  two-thirds  of  the  tongue;  the 
glossopharynegeal  nerve  supplies 
tastebuds  over  the  posterior  third.  The 
nbers  of  the  chorda  tympani  nerve  are 
conveyed  to  the  tongue  in  a  trunk  of  the 
lingual  nerve  which  is  a  branch  of  the 
mandibular  division  of  the  fifth  nerve. 
The  vagus  nerve  carries  impulses  from 
the  extreme  lower  posterior  portion  of 
the  tongue  in  the  hypopharynx  and  from 
the  surface  of  the  epiglottis.  The  center 
for  taste  Ues  in  the  lower  end  of  the 
somesthetic  area  of  the  cerebral  cortex. 

d.  The  physiology  of  smell.  Smell  is 
very  closely  allied  to  taste  and  has  been 
described  as  "taste  from  a  distance."  In 
many  animals,  the  sense  of  smell  is 
incredibly  acute,  and  a  large  proportion 
of  the  brain  is  concerned  with  this 
sense.  In  some  species,  the  sense  of 
smell  is  of  paramount  importance 
because  smell  is  relied  upon  to  warn  of 
the  approach  of  enemies,  to  guide  an 
animal  in  the  quest  of  food,  and  to  sense 
direction.  Even  in  humans,  in  whom  the 
sense  of  smell  is  comparatively 
rudimentary,  certain  substances,  for 
example,  some  mercaptans,  can  be 
detected  in  a  dilution  of  one  part  in 
30,000,000,000  or  more  parts  of  air  (Refs. 
2  and  3). 

An  odorous  material  continually  emits 
particles  of  molecular  size  which  are 
carried  in  the  air  to  the  olfactory 
receptors.  Substances  which  pass 
readily  into  a  vapor  state  or  exist  in  a 
gaseous  state,  such  as  turpentine, 
gasoline,  chlorine,  and  some  essential 
oils,  generally  have  strong  orders. 
Nonvolatile  materials,  on  the  other 
hand,  such  as  heavy  metals,  are 
ordorless.  In  order  to  be  smelled,  a 
substance  must  reach  the  nose  in  a 
gaseous  form  (Refs.  2  and  3). 

The  mucous  membrane  of  each  lateral 
wall  (or  side  wall)  of  the  nasal  cavity 
covers  three  ridges  which  arise  from  the 
lateral  bony  wall  of  the  nasal  caclty 
(superior,  middle,  and  inferior  twbinate 
or  conchae).  The  interior  of  the  nose  is 
thus  divided  incompletely  on  each  side 
into  four  compartments  or  regions,  each 
region  placed  above  the  other.  The 
lower  three  of  these  regions  serve  as  air 


passages.  They  communicate  with  the 
outside  via  the  nostrils  at  the  front  and 
with  the  pharynz  at  the  rear.  The 
uppermost  compartment  consists  of  a 
narrow  cleft  lying  immediately  beneath 
the  anterior  portion  of  the  floor  of  the 
skull.  The  receptors  for  smell  (olfactory 
receptors)  are  imbedded  in  a  small 
patch  of  mucous  membrane  situated  on 
each  wall  of  this  narrow  space.This 
narrow  space  is  a  blind  pocket  from 
which  the  main  air  currents  are 
excluded.  Air  containing  the  odorous 
particles  must,  therefore,  be  carried  to 
the  olfactory  mucous  membrane  if  an 
odor  is  to  be  perceived.  This  is  done 
either  by  diffusion  or  by  convection 
currents  that  result  when  the  cooler 
inspired  air  meets  the  warmer  air  within 
the  nose.  When,  for  example,  one 
wishes  to  smell  a  particular  scent,  an 
individual  makes  a  quick,  short  sniff. 
The  sharp  inhaling  of  the  cool  outside 
air  creates  ascending  convection 
currents  which  are  conveyed  to  the 
inside  of  the  blind  pocket,  which  is  the 
sensitive  area  and  contains  the 
receptors.  The  material  does  not  act 
directly  on  the  olfactory  receptors,  but 
must  first  be  dissolved  in  a  layer  of  fluid 
covering  the  mucous  membrane.  The 
similarity  between  the  sense  of  taste 
and  the  sense  of  smell  in  this  regard  is 
of  interest  (Refs.  2  and  3). 

There  is  an  infinite  variety  of  odors, 
and  it  is  difficult  to  satisfactorily 
classify  the  different  types  of  odors.  An 
attempt  has  been  made  to  group  them 
under  eight  headings:  (1)  Ethereal,  (2) 
aromatic  (resinous),  (3)  fragrant 
(balsamic),  (4)  ambrosial,  (5)  garlic.  (6) 
burning.  (7)  goat,  and  (8)  foul.  The 
blending  of  these  various  types  gives 
rise  to  the  different  degrees  of  a 
particular  odor  that  may  be  sensed.  The 
olfactory  epithelium  is  composed  of 
spindle-shaped  nerve  cells  distributed 
evenly  among  elongated  cells  which  are 
purely  supporting  in  function.  Each 
dendrite,  after  emerging  from  between 
the  supporting  cells,  divides  into  a  tuff 
of  some  six  or  eight  sfraight  filaments 
which  project  a  short  distance  beyond 
the  epithelial  surface.  These  pass 
through  the  perforations  in  the  floor  of 
the  skull  and  enter  the  olfactory  bulb,  a 
primary  olfactory  center.  Olfactory 
receptors  adapt  quite  rapidly,  and  they 
soon  no  longer  respond  to  some 
particular  stimulus.  R  is  well  known  that 
an  order,  though  strong  when  first 
perceived,  becomes  imperceptible  after 
a  short  period  of  time.  This  phenomenon 
of  adaptation  also  observed  among 
other  types  of  receptors  is  not  due  to 
fatigue.  The  receptors  still  remain  active 
because  when  some  particular  odor  is 
no  longer  perceived  another  odor  is 
readily  perceived  when  the  subject  is 


exposed  to  it.  In  some  individuals  there 
is  an  inabihty  to  smell  certain  odors  at 
all,  even  though  there  is  no  impairment 
of  the  olfactory  sense.  For  example, 
hydrocyanic  gas.  which  is  a  poison  used 
for  the  extermination  of  vermin,  has  an 
odor  of  bitter  almonds  which  is  strongly 
perceived  by  some  individuals  and  quite 
odorless  to  a  small  segment  of  the 
population  (Refs.  2  and  3). 
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e.  Absorption  through  mucous 
membranes.  Oral  health  care  products 
are  applied  topically  to  the  mucous 
membranes  of  the  mouth,  or  throat,  or 
both  to  exert  their  therapeutic  effect. 
They  are  usually  applied  in  the  form  of 
rinses,  gargles,  sprays,  swabs,  drops, 
lozenges,  or  powders  (Ref.  1)  Powders 
ordinarily  are  used  on  the  teeth; 
occasionally,  they  are  used  on  the 
mucus  membranes.  Ointments  are 
seldom  used  in  the  mouth  and  throat 
When  they  are  used,  they  are  applied 
with  the  finger  or  with  an  applicator. 
With  the  exception  of  lozenges  and 
powders,  the  duration  of  contact  of  most 
preparations,  particularly  those 
formulated  in  aqueous,  nonviscous 
media,  is  relatively  brief,  unless  liquid 
preparations  are  formulated  in  solvents 
that  adhere  to  the  mucous  membranes. 
Liquid  preparations  mix  with  the  saliva 
and  are  diluted  and  swallowed.  Some 
drugs  combine  with  cell  proteins  and 
exert  a  therapeutic  effect  as  long  as  the 
combination  persists.  Lozenges  permit  a 
more  prolonged  contact  than  rinses, 
sprays,  or  swabs  and  are,  as  a  rule, 
more  effective  (Ref.  1). 

Many  drugs  are  absorbed  readily  bora 
the  mucous  membranes  of  the  mouth 
and  throat  and  promptiy  pass  into  the 
systemic  circulation  (Refs.  1,  2,  and  3). 
Although  drugs  used  in  the  oral  cavity 
are  not  intended  to  be  swallowed, 
invariably  all  or  a  portion  of  a  dose 
passes  into  the  stomach  or  intestinal 
tract  where  it  may  undergo  complete 


Federal  Register  /  Vol.  47.  No.  101  /  Tuesday.  May  25,  1982  /  Proposed  Rules 22771 


absorption.  Lozenges  and  powders 
ultimately  are  swallowed,  and  most  of 
their  components  are  absorbed  either  in 
the  stomach  or  in  the  intestinal  tract 
(Refs.  3, 4.  and  5]. 

There  may  be  considerable  absorption 
of  oral  health  care  preparations  from  the 
mucous  membranes  of  the  mouth  even 
though  the  contact  is  brief.  The  entire 
gastrointestinal  tract  commencing  at  the 
oral  cavity  including  the  lips  and  ending 
in  the  rectum,  is  lined  by  a  sheath  of 
closely  packed  epithelial  cells  that  form 
.a  continuous  hollow  tube  from  the 
mouth  to  the  rectum.  When  a  substance 
is  absorbed  it  must  first  enter  epithelial 
cells  and  be  transferred  across  them  to 
reach  the  fluid  in  the  lamina  propria 
beneath  the  cells  and  finally  pass  into 
the  blood  and  lymph  and  into  the 
capillaries.  A  substance  may  also  pass 
into  the  lymph  and  then  into  the  blood. 
The  cell  membrane  is  essentialy  a 
double  layer  of  lipid  molecules  between 
the  which  is  stretched  a  layer  of  proteins 
and  polypeptides.  The  lipid  materials 
are  oriented  both  inward  from  the 
interior  of  the  cell  surface  and  outward 
from  the  exterior  of  the  cell  membrane. 
The  cell  membrane  is  a  continuous 
phase.  It  is  perforated  by  minute  pores 
through  which  hydrophilic  molecules, 
including  water  itself,  may  pass  as  well 
as  other  small  molecules  such  as  urea, 
glycerol  and  small  ions  such  as  chloride 
and  potassium.  Certain  drugs  readily 
pass  through  the  mucous  membranes; 
others  do  so  with  difficulty.  Nonpolar 
substances  can  pass  with  ease,  usually 
by  simple  diffusion.  This  selectivity  is 
apparent  rather  than  actual  and  is  due 
to  physical,  chemical,  and  biologic 
factors  involving  the  drug,  the  cell 
membrane,  or  both.  Passage  of  a  drug 
through  membranes,  often  referred  to  as 
transport  is  accompanied  by  processes 
which  are  either  ac^ve  or  passive. 
Passive  transport  such  as  simple 
diffusion,  requires  no  expenditure  of 
energy-  On  the  other  hand,  energy  is 
necessary  for  active  transport  since  the 
substances  are  moved  against  a 
chemical  or  electrical  gardient  For 
example,  during  the  process  of 
restitutian  of  the  nerve  membrane  to  its 
normal  resting  [polarized)  state  after 
passage  of  a  nerve  impulse  along  a 
nerve  fiber,  the  sodium  ions  must  be 
forced  out  of  the  interior  of  an  axon 
from  an  area  of  low  concentration  to  the 
exterior  where  the  concentration  is 
higher.  Energy  is  required  to  accomplish 
this  movement  of  soidiiun  ions  from  an 
area  of  low  density  to  one  of  hi^er 
density.  The  chief  mechanisms  of  drug 
transfn*  across  the  membranes  are 
described  below  (Reh.  3. 4.  and  5). 


Diffusion  through  the  lipid  phase  of 
the  cell  membrane  varies  with  each 
drug.  Nonpolar  lipophobic,  hydrophihc 
substances  dissolve  in  the  cell 
membrane  and  cross  by  diffusioa 
Nonlipid-soluble  substances  that  are 
highly  ionized  do  not  readily  traverse 
the  lipid  membranes  of  cells.  Ions 
cannot  penetrate  cell  membranes  since 
they  are  not  lipid  soluble.  Lipid-soluble 
polar  substances  readily  penetrate  the 
cell  membrane  by  diffusion.  The  ease  of 
passage  depends  upon  the  lipid-water 
partition  coeffient  of  a  drug.  The 
partition  of  a  substance  between  a  lipid 
and  an  equal  volume  of  water  is 
important  The  greater  the  amount  of  a 
substance  that  passes  from  an  aqueous 
phase  of  a  solution  when  shaken  with 
an  oUy  substance,  the  greater  the 
partition  coefficient  and  the  greater  its 
ease  of  penetration  through  cell 
membranes.  Penetration  of  a  polar 
substance  is  favored  by  a  high  lipid- 
water  partition  coefficient  Certain 
substances  are  polar  in  an  acid  medium 
and  nonpolar  in  an  alkaline  medium  or 
vice  versa.  In  the  presence  of  weak 
acids  and  bases,  penetration  is  favored 
by  the  presence  of  a  high  proportion  of 
lipid-soluble,  nonionized  polar  form  of  a 
drug  (Refs.  3, 4,  and  5). 

Intravenous  injection  of  a  drug  that  is 
poorly  ionized  is  followed  by  a  rapid 
accumulation  of  a  drug  in  the  capillary- 
rich  organs,  such  as  the  brain,  heart 
liver,  lungs,  etc.,  since  penetration 
occurs  readily  through  the  membranes. 
The  reverse  is  true  in  the  case  of  highly 
ionized  drugs.  For  instance,  quaternary 
ammonium  compounds,  which  as  a  rule 
are  highly  ionized,  will  not  penetrate  the 
blood-brain  barrier  due  to  their  poor 
Upophilic  qualities.  If  the  pH  on  the  two 
sides  of  a  cell  membrane  is  different  the 
distribution  of  a  weak  electrolyte  on 
each  side  of  the  membrane  will  also  be 
different  Only  the  un-ionized  form  is 
permeable  and  will  penetrate  until  the 
concentration  on  each  side  of  the 
membrane  is  the  same  and  an 
equilibriiui  is  attained.  The  amount  of 
ioni;^  form  present  will  depend  on  the 
pH  of  the  medium  in  which  it  is 
dispersed.  Tliis  is  the  case  if  the  ionized 
form  and  the  total  concentration  is  less 
on  the  acidic  lumen  side  of  the 
gastrointestinal  tract  than  in  the  neutral 
bloodstream.  A  weak  add  present  in  the 
lumen  of  the  bowel  is  rapidly  absorbed 
and  passes  into  the  blood,  whereas  a 
weak  base  present  hi  the  bloodstream 
rapidly  leaves  the  bloodstream  and  is 
excreted  into  the  lumen  of  the  bowel.  It 
has  been  shown  that  a  weak  add,  such 
as  aspirin,  i^ch  is  poorly  ionized  in  the 
stomach,  is  rapidly  absolved  from  the 
stomadi.  On  dia  other  hand,  ephedrine. 


which  is  a  weak  base  and  readily  forms 
a  salt  with  the  hydrocholoric  add  of  the 
stomach  and  is  highly  ionized,  is  not 
absorbed  (Refs.  3, 4,  and  5). 

A  factor  which  also  influences  the 
distribution  of  drugs  across  membranes 
is  their  degree  of  protein  binding.  For 
example,  aspirin  is  more  concentrated  in 
blood  plasma  than  in  tissue  fluids 
because  of  the  greater  protein  content  of 
the  plasma.  One  of  the  reasons  why  few 
drugs  distribute  evenly  between  the 
extracellular  and  intracellular  fluid  is 
that  there  are  differences  in  protein 
content  in  the  two  media,  and  the 
protein-bound  fraction  is  unable  to 
traverse  the  cell  membrane.  There  are 
also  differences  in  the  nature  of  proteins 
in  the  two  media  and  in  the  affinity  of  a 
drug  for  the  different  types  of  protein 
which  also  accoimt  for  the  differences  in 
concentration  (Refs.  3, 4,  and  5). 

In  siunmary  then,  the  following  factors 
are  involved  in  the  transport  of  drugs 
across  membranes.  (1)  The  filtration 
through  pores.  Hydrophilic,  lipid- 
insoluble  substances  cross  membranes 
through  water-filled  pores  where  there  is 
a  hydrostatic  or  osmotic  pressure 
difference  across  the  membrane.  Water 
flows  in  bulk  through  the  membrane 
pores  carrying  with  it  small  molecules 
wdiose  diinensirais  permit  passage 
through  the  pores.  The  evidence  that 
supports  this  is  obtained  by  meauring 
diffusion  rates.  Hie  passage  of  most 
hydrophilic  substances  depends  npcm 
their  molecular  size  or  molecular  radius. 
Pores  in  the  membrane  may  allow  the 
penetration  of  molecules  of  small  size, 
such  as  those  of  urea,  into  cells.  Larger 
molescules  not  permeable  through  pores 
may  pass  across  the  capillary  wall  into 
the  bloodstream.  For  wympU,  tha  water 
that  filters  across  the  glomerular 
capillary  membrane  of  the  kidney 
canies  with  it  the  solutes  of  plania 
(Ref.S). 

[2]  FacilitatBd  diffusion.  FacihUted 
difiiision  is  dependent  upon  the 
concentratian  gradient  Init  does  not 
obey  simple  diSosion  laws.  An  example 
of  facilitated  diffosion  is  the  penetration 
of  sugars  through  the  red  cell  membrane. 
There  is  evidence  indicating  that  these 
are  dissolved  in  water  and  inward 
passage  thereby  is  fadlitatad  (Rel  3). 

(3)  Active  transport  mechanisms. 
Hiese  are  not  dependent  iq»on  difiesioo 
and  may  even  resist  it  Sodium  ions 
present  in  a  nerve  after  an  inpluse  has 
moved  along  its  course  must  be 
extruded  to  the  resting  exterior  to 
restore  the  cell  membrane  to  its  nonnal 
resting  state.  These  ions  must  be 
pumped  out  of  the  interior  of  ^  fiber, 
w^iere  the  concentration  is  low.  to  the 
exterior,  and  into  the  extraoelhilar  floid 
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where  the  concentration  is  much  greater. 
This  involves  a  mechanism  similar  to 
pumping  water  up  a  hill.  A  characteristic 
feature  is  that  it  can  be  blocked  by 
metabolic  inhibitors  which  interfere 
with  enzyme  activity.  It  can  also  be 
inhibited  competitively  by  other 
substances  which  utilize  the  same  type 
of  transport  mechanisms.  Active 
transport  often  shows  specificity  for 
particular  types  of  chemical  structures. 
The  transport  mechanism  can  become 
saturated  when  the  concentration  of  the 
substances  exceeds  a  certain  limit  and 
ceases.  Other  examples  of  such  active 
transport  involving  metabolic  energy  in 
addition  to  the  extrusion  of  sodium  ions 
by  nerve  or  muscle'are  the  secretion  of 
hydrogen  ions  by  the  stomach,  the 
reabsorption  of  glucose  by  the  tubules  of 
the  kidney,  and  the  secretion  of 
penicillin  by  the  tubules  of  the  kidney. 
Active  transport  is  often  visualized  in 
terms  of  carrier  mechanisms.  The  carrier 
may  itself  be  an  ion  with  a  charge 
opposite  to  that  of  the  ion  to  be 
transported.  Specific  carriers  are 
responsible  for  the  absorption  of  glucose 
and  amino  acids  by  the  intestines.  There 
are  at  least  two  carrier  mechanisms  in 
the  kidney.  One  is  for  the  secretion  of 
acid  compounds,  such  as  penicillin  and 
phenol;  the  other  is  for  secretion  of  basic 
compounds  containing  the  quaternary 
ammonium  group  or  amines.  Both  the 
acidic  and  the  basic  mechanisms  are 
competitive,  so  that  the  transport  of  one 
substance  can  be  blocked  by  an  excess 
of  another  substance  in  the  same  group 
(Ref.  3). 

(4)  Pinocytosis.  This  is  a  type  of 
transport  mechanism  that  involves  the 
movement  of  substances,  of  large 
aggregates  of  molecules,  or  of  large 
particles  across  cell  membranes  such  as 
are  found  in  emulsions  and  suspensions. 
It  is  an  entirely  different  type  of 
transport  mechanism  from  all  the  others 
encountered.  The  cells  engulf  small 
droplets  of  an  extracellular  fluid. 
Pinocytosis  can  be  observed  in  ameobae 
and  in  tissue  culture  cells.  This  probably 
occurs  in  mammals,  also.  Its  role  is 
poorly  understood,  but  it  has  been 
suggested  that  it  might  be  responsible 
for  the  uptake  (absorption)  of  protein  in 
the  gastrointestinal  tract  of  infants  or  for 
the  absorption  of  hquid  droplets  in  the 
alveoli  of  the  lungs.  It  is  doubtful  that  it 
plays  any  role  in  the  absorption  of  drugs 
in  the  oral  cavity  or  pharynx  (Ref.  3). 

Bioavailabihty  of  a  drug  is  a  term 
used  to  define  the  rate  and  extent  to 
which  a  drug  reaches  the  site  of  action 
after  administration.  In  its  most  general 
sense,  bioavailability  refers  to  all 
methods  of  administration  of  drugs,  e.g., 
orally,  subcutaneously,  intravenously. 


etc.,  and  to  any  site  of  action.  In 
practice,  the  term  is  most  frequently 
applied  to  the  oral  administration  of 
drugs  and  to  the  determination  of  blood 
levels  after  administration  (Refs.  3,  4, 
and  5). 

Absorption  of  drugs  through  the  lining 
of  the  mucous  membranes  of  the  mouth 
and  throat  is  similar  to  that  of  the 
gastrointestinal  tract.  These  membranes 
behave  as  lipoidal  barriers  for  the 
passage  of  drugs.  The  rate  of  absorption 
is  determined  by  the  proportion  of 
nonionized  drug  present  at  the  pH  of  the 
mouth,  or  throat,  which  is  about  6,  and 
by  the  drug's  lipid  solubility. 
Nonionizable  lipid-soluble  compounds 
such  as  nitroglycerin  and  various 
steroids  are  readily  absorbed  through 
the  oral  mucosa.  The  buccal  route  is 
especially  advantageous  for  the 
administration  of  certain  drugs  which 
are  acid-labile  and  are  rapidly 
metabolized  by  the  liver,  since  the 
addic  stomach  and  the  portal 
circulation  which  carriers  them  to  the 
liver  are  bypassed.  High  molcular 
weight  compounds  such  as  proteins,  for 
example  insulin,  are  not  appreciably 
absorbed  and  may  be  largely  destroyed 
by  digestive  processes  in  the  mouth. 
Certain  workers  (Ref.  3)  have  developed 
a  buccal  absorption  test  in  which  the 
subject's  mouth  is  rinsed  for  5  minutes 
with  a  buffered  drug  solution  which  is 
then  expelled  and  analyzed.  They  found 
that  absorption  could  be  entirely 
accounted  for  by  the  lipid  solubility  of 
the  undissociated  molecules  of  a  drug. 
For  example,  at  pH  9.2  over  70  percent 
of  a  solution  of  amphetamine  was 
absorbed,  whereas,  at  pH  6,  none  was 
absorbed.  Absorption  increased  linearly 
with  the  concentration  of  the  drug. 
There  was  no  selectivity  in  the 
absorption  of  optical  isomers  of 
amphetamine,  suggesting  that 
absorption  occurs  by  diffusion  rather 
than  by  active  transport  (Ref.  3]. 

It  was  formerly  believed  that  only  a 
few  exceptional  substances,  such  as 
alcohol,  were  absorbed  from  the 
stomach.  It  is  now  known  that  drugs 
which  are  weak  acids  are  absorbed  to 
an  appreciable  extent  from  the  stomach. 
Aspirin  is  practically  undissociated  at  a 
pH  1  and,  therefore,  absorbed  from  the 
stomach.  However,  it  is  not  readily 
absorbed  from  the  mouth.  If  the  gastric 
contents  are  made  alkaline  with  sodium 
bicarbonate,  the  aspirin  is  not  absorbed. 
Bases  are  generally  not  absorbed  from 
the  stomach  because  they  form  salts 
with  the  hydrochloric  acid  and  are 
ionized. 

Cutaneous  barriers  are  more  easily 
fraversed  by  bases  of  drugs  such  as 
local  anesthetics,  etc.,  than  by  their 


salts.  The  penetration  of  bases  through 
cutaneous  barriers,  however,  appears  to 
be  limited,  and  not  comparable  to  that 
occurring  through  the  epithelial  cells  of 
the  mucosa  in  either  quantity  or 
rapidity.  Salts  of  most  drugs  are  poorly 
absorbed  or  not  absorbed  from  the  skin 
(Ref.  2).  Absorption  of  local  anesthetics 
from  the  mucous  membranes  may  occur 
rapidly  (Ref.  6).  Resulting  blood  levels 
simulate  those  following  slow 
infravenous  injection.  The  resulting 
blood  level  depends  upon  the  area 
exposed  (the  anatomic  site], 
concentration,  and  the  total  quantity 
applied.  Furthermore,  salts  of  local 
anesthetic  drugs  are  as  readily  absorbed 
as  the  bases  by  the  mucous  membranes 
and  cause  a  blockade.  The  anesthetic 
effect  on  the  mucous  membranes 
persists  for  some  time  after  application, 
unlike  the  cutaneous  responses,  which 
promptly  disappear  after  the  drug  is 
wiped  from  the  surface.  Absorption  from 
the  mucous  membranes  varies  with  the 
type  of  mucous  membrane.  A  product 
may  act  twice  as  long  on  the  conjunctive 
as  it  does  on  the  tip  of  the  tongue  (Ref. 
7). 

The  dissimilarity  in  absorption  of 
drugs  from  the  skin  and  the  mucous 
membranes  can  be  explained  by 
histologic  differences  of  these  two  types 
of  epithelial  coverings.  Epithelial  cells 
differ  itom  each  other  in  having  an 
inherent  tendency  to  make  extensive 
mutual  contact  by  means  of  small 
branches  without  cytoplasmic 
continuity.  This  characteristic  has  been 
referred  to  by  Farquhar  and  Palade  (Ref. 
2)  as  the  macular  adherence.  The 
epidermis  varies  from  0.7  to  0.2  mm  in 
thickness,  but  is  entirely  devoid  of  blood 
vessels.  Presumably,  it  is  nourished  by 
capillaries  in  the  underlying  connective 
tissue.  The  tissue  fluids  pass  from  the 
capillaries  into  an  extensive  system  of  . 
extracellular  channels  and  into  the 
malpighian  layers  by  simple  diffusion 
(Ref.  2). 

The  mucosal  tissues  differ  frt)m 
cutaneous  epithelium  in  a  number  of 
ways.  In  the  mucosa  there  is  no 
apparent  separation  of  the  epithelium 
from  the  corium  except  for  a 
subepithelial  membrane.  Mucous 
membranes  are  more  permeable  than 
skin  because  they  have  no  comified 
layer  to  form  a  imiform  barrier.  Recent 
studies  have  revecded  the  presence  of 
innumerable  fingerlike  protrusions  from 
the  mucosal  cells  that  interdigitate  with 
similar  structures  of  adjacent  cells.  This 
results  in  a  substantial  increase  in  the 
area  of  the  cell  membrane  surface  of  the 
superficial  oral  mucosa.  A  greatly 
enlarged  absorbing  surface  facilitates 
drug  penetration.  "The  projection  of  these 


Federal  Regbter  /  Vol.  47.  No.  101  /  Tuesday,  May  25.  1962  /  Proposed  Rules 


22773 


basal  cell  processes  into  the  corium  and 
the  absence  of  capillary  basement 
membrane  likewise  favor  rapid 
absorption  of  drugs  from  the  mucosa. 
These  observations  explain,  to  a  great 
extent,  the  greater  degree  of  absorption 
of  drugs  bom  the  mucous  membranes 
than  from  the  skin  (Ref.  2]. 

Studies  on  the  absorption  of  drugs 
from  the  oral  mucosa  indicate  that 
diffusion  plays  a  dominant  role  in 
absorption  and  that  the  Upid-water 
solubility  coefficients  are  less  important 
considerations.  Whether  the  mucus  and 
saliva  significantly  enhance  absorption 
from  the  muCbus  membranes  by  acting 
as  a  spreading  factor  has  not  been 
established.  Likewise,  the  pH  of  these 
surfaces  may  influence  absorption  of 
drugs  since  mucus  and  saliva  may  favor 
liberation  of  the  base  fit>m  the  salts.  The 
base  is  the  active  form,  and  the  form 
that  penetrates  the  mucous  membrane. 
The  rapidity  of  absorption  of  local 
anesthetics  from  the  mucous  membrane 
varies  with  the  mucous  surface  studied. 
Peak  levels  of  local  anesthetics  are 
attained  most  quickly  after  application 
to  the  mucous  membranes  of  the 
tracheobronchial  tree,  less  quickly  after 
the  anesthetics  are  applied  to  the 
mucosa  of  the  mouth  and  throat,  and 
least  quickly  after  gastric  and 
esophageal  instillation.  Blood  levels 
may  rise  quickly  after  instillation  of  a 
drug  in  the  posterior  urethra, 
particulariy  if  the  surface  has  been 
traiunatized  by  instrumentation.  No 
significant  absorption  occurs  from  the 
bladder.  No  significant  quantities  are 
absorbed  from  the  unbroken  skin  (Refs. 
2.  6.  and  7). 

Vasoconstrictors  added  to  local 
anesthetics  injected  perineurally  retard 
absorption.  They  may  not  influence 
blood  levels  when  combined  with  drugs 
used  topically.  Clinicians  who  use 
topical  anesthetics  regularly  realize  that 
reactions  occur  more  often  after  topical 
application  than  after  perineural 
in|ectioD.  The  occasional  user,  however, 
is  often  not  fuUy  aware  of  the  hazards  of 
topical  application  and  is  the  one  who 
most  oflen  encoimters  difficulty.  Some 
of  these  drugs  are  potent  and  cause 
severe  and  often  fatal  reactions  when 
they  are  absorbed  from  tiie  mucous 
membranes.  The  Panel  therefore  has 
placed  certain  of  these  in  Category  n 
from  ttie  standpoint  of  safety  (Refs.  6 
and  7). 
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4.  Symptoms  for  which  OTC  oral 
health  care  ingredieats  are  used  in  the 
mouth  and  throat — a.  Sore  tliroat  "Sore 
throat"  is  a  symptom  with  many 
manifestations  and  with  numerous 
causes.  The  term  generally  denotes  pain 
(particularly  on  swallowing),  discomfort, 
burning,  or  a  scratchy  sensation  of  the 
mucous  membranes  of  the  oropharynx 
or  hypopharynx  or  both.  A  person 
having  ^e  symptom  and  describing  it  to 
others  may  convey  as  many  impressions 
of  what  is  being  experienced  as  the 
nimiber  of  persons  to  whom  the 
symptom  is  described.  Since  the  term  is 
a  general  one  and  nonspecific,  various 
adjectives  are  used  to  attempt  to  define 
it  more  clearly  or  describe  it  more 
accurately.  Such  adjectives  as  "mild," 
"minor."  or  "severe"  are  often  used  to 
describe  the  degree  of  discomfort  Such 
terms  as  "minor  throat  irritations"  and 
"throat  irritations"  are  likewise  used  to 
describe  a  sore  throat  (Refs.  1  through 
4). 

Sore  throat  is,  in  most  cases,  a 
manifestation  of  some  systemic, 
infectious,  or  moninfectious  disease.  The 
Panel  finds  that  many  currently 
marketed  oral  health  care  products  with 
sore  throat  claims  are  related  to  the 
common  cold.  The  Panel  recognizes  the 
accepted  use  of  these  products  by  the 
consumer  for  treating  cold  symptoms. 
Hovrever.  sore  throat  may  also  herald 
the  onset  of  a  serious,  possibly  fatal 
disease.  Various  viral  diseases,  such  as 
measles,  chickenpox,  smallpox,  and 
poliomyelitis,  often  begin  with 
symptoms  of  tiie  cmnmoo  cold, 
influenza,  or  incipient  pneumonia,  and 
are  often  aoooaqMnied  by  rhinitis  (ruimy 
nose),  cough,  nual  congestion,  fever, 
and  odier  symptoms.  Sore  dutiat  may  be 
a  symptom  of  serious  diseases  caused 
by  bacteria,  sudi  as  diptberia,  scarlet 


fever,  Vincent's  angina,  oral  gonorriiea, 
or  diseases  caused  by  other  organisms, 
such  as  secondary  syphilis.  It  may  be  an 
early  manifestation  of  aplastic  anemia, 
agranulocytosis,  or  acute  leukemia.  S<He 
throat  may  also  be  due  to  local  causes, 
such  as  swallowing  irritating  foods  or 
dru^  or  an  accumulation  of  thick 
viscous  secretions  from  nasal  tx 
pharyngeal  infections  (postnasal  drip).  It 
may  be  due  to  fungal  infection,  such  as 
candidiasis,  resulting  from  use  of  topical 
antibiotics,  it  may  also  be  due  to  the 
inhalation  of  irritating  fumes,  such  as 
smoke,  of  noxious  gases  such  as 
chlorine,  or  to  the  ingestion  of 
concentrated  solutions  of  caustic 
chemicals.  Sore  diroat  due  to 
streptococcal  infections  may  be 
followed  by  rheumatic  fever  or  acute 
glomerulo  nephritis.  The  Panel 
emphasizes  that  sore  throat,  "mild"  as  it 
may  be,  may  often  be  a  symptom  erf  a 
condition  which  is  amenable  neither  to 
self-diagnosis  nor  to  self-treatment 
(Refs.  1  through  6). 

Hie  severity  of  the  discomfcnl  caused 
by  a  sore  throat  often  depends  upon  the 
psychological  response  of  the  individual 
to  the  condition  and  its  implication, 
particulariy  in  reference  to  an 
impending  illness.  A  sore  throat 
developing  on  the  first  day  of  a  vacation 
may  have  a  different  psychological 
impact  than  one  developing  at  the  end  of 
the  vacatitHL  Such  an  individual  is 
usually  the  one  who  resorts  to  self- 
diagnosis  and  self-treatment  to  obtain  a 
"quick  cure." 

The  cause,  the  extent  and  die  type  of 
process  causing  the  sore  throat  are 
important  considerations.  A  sli^t 
reddening  of  the  pharyngeal  membrane 
may  cause  a  "scratching"  or  a  burning 
sensation  in  some  persons  and  no 
symptoms  in  others.  A  localized 
infection  in  the  oropharjmx  or 
hypopharynx  or  both  may  often  be 
symptomless  tfaou^  this  is  rare.  A 
pharynx  that  appears  fiery  and  red  may 
cause  only  a  minor  discomfort  in  some 
individuals  and  litde  or  no  pain,  while  it 
may  cause  severe  pain  in  others.  The 
Panel  emphasizes  that  the  factors 
involved  in  causing  the  sore  throat  are 
often  of  more  importance  than  the 
degree  of  discomfort  experienced  A 
ali^tly  infected  throat  may  be 
acoon^Mnied  by  runny  nose,  runny  eyes 
(tearing),  sneeiing.  cou^  muscle  aches, 
pain,  fever,  and  gastrointestinal 
disturbances  im&Mtive  of  waaie  type  of 
systemic  disaase.  usually  a  viral 
infection  and.  in  many  cases,  of  dw 
"ooanaon  cokL"  In  certain  cases  of  sore 
throat,  particulariy  those  due  to 
organisms  such  as  SfrepCocoocus 
pyogeom,  patdies  (tf  exudate  are 
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scattered  over  the  pharyngeal  mucosa. 
These  discrete  individual  areas  are 
painful  in  some  persons  and  painless  in 
others.  An  inflammatory  process 
characterized  by  diffuse  reddening  of 
the  mucous  membranes,  sometimes  with 
an  edematous  appearance,  may  be  more 
than  a  superHcial  process  in  the  mucosa 
of  the  pharynx.  Close  examination  often 
reveals  that  it  extends  into  the  deeper 
structures  of  the  pharynx  and  involves 
the  submucosal  structures  or  superHcial 
layers  of  muscles,  the  anterior  and 
posterior  pillars,  or  the  muscles  of  the 
posterior  pharyngeal  wall  causing 
marked  discomfort  on  swallowing.  The 
pain  may  even  be  referred  into  the 
nasopharynx  to  the  areas  of  the 
Eustachian  tubes,  where  it  may  cause 
earache.  In  cases  in  which  the  tonsils 
have  been  removed,  an  inflammatory 
process  with  or  without  exudate  may  be 
present  in  the  tonsillar  fossa  and  cause 
discomfort  and  pain  (Refs.  1  through  6). 

Sore  throat  may  be  due  to  acutely  or 
chronically  inflamed  tonsils.  In  some 
cases,  the  process  may  proceed  to 
abscess  formation.  Peritonsillar 
abscesses  cause  considerable  pain  and 
discomfort  and  often  require  surgical 
intervention.  On  rare  occasions,  the 
enlargement  of  one  tonsil,  accompanied 
by  pain,  has  been  due  to  a  tumorlike 
growth.  Since  the  tonsils  are  composed 
of  lymphoid  tissue,  they  may  become 
enlarged  and  cause  varying  degrees  of 
discomfort  in  cases  of  leukemia, 
Hodgkin's  disease,  and  other  types  of 
lymphomas.  Exudate  from  infections  in 
the  paranasal  sinuses  passing  from  the 
nasopharynx  into  the  oropharynx  or 
hypopharynx  may  cause  sore  throat  by 
acting  as  a  foreign  body.  The  discomfort 
disappears  when  the  exudate  is 
removed  (Refs.  1  through  6). 

Sore  throat  may  be  du«  to  trauma 
hom  foreign  bodies  such  as  glass,  Rsh 
bones,  or  sharp  pieces  of  bone  that 
scratch  the  mucosa  during  swallowing 
when  ingested  with  food.  It  may  follow 
surgical  procedures,  such  as 
tonsillectomy,  biopsy,  intubation, 
insertion  of  pharyngeal  tubes, 
nasogastric  airways,  mouth  gags,  dental 
manipulations  when  the  mouth  is 
opened  too  widely  from  use  of  mouth 
gags,  etc. 

The  Panel  has  gone  to  some  length  to 
enumerate  these  numerous  causes  and 
manifestations  of  sore  throat  to 
emphasize  that  sore  throat  is  merely  a 
symptom.  In  most  oases,  it  is  due  to  a 
self-limiting  benign  condition  that 
recedes  without  treatment.  In  other 
cases,  it  cannot  be  ignored  and  medical 
advice  must  be  sought.  The  Panel 
recommends  that  the  term  "sore  throat" 
be  used  without  qualification,  as  far  as 


indications  are  concerned,  as  to  its 
etiology  and  severity.  However,  it 
should  be  qualified  by  adequate 
warnings  in  the  labeling. 

Sore  throat  due  to  trauma  is  self- 
limiting  and  requires  time  for  the  healing 
process  to  occur.  Anesthetic/analgesic- 
containing  oral  health  care  products 
may  be  helpful  in  these  cases.  Sore 
throat  due  to  the  accumulation  of 
exudates  may  respond  to  agents  that 
liquefy  the  exudate,  or  act  as  debriding 
agents  and  remove  the  exudates  from 
the  muccous  membranes.  Mucoid 
exudates  that  collect  and  cause 
discomfort  can  be  removed  by  using 
sprays,  or  by  irrigation  with  alkaline 
solutions.  Pain  can  be  relieved  by 
applying  topical  anesthetics/analgesics 
in  the  form  of  sprays  or  in  the  form  of 
lozenges  which  provide  a  continuous 
coating  over  an  inflamed  siuface.  The 
effectiveness  of  gargles  in  relieving 
discomfort  due  to  sore  throat  is 
questionable  because  during  the  act  of 
gargling  the  anterior  pillars  of  the  fauces 
approximate,  the  tongue  rises,  and  the 
walls  of  the  pharynx  approximate.  The 
action  of  the  air  stream  prevents  the 
access  of  fluid  to  the  posterior 
pharyngeal  wall.  The  various  types  of 
ingredients  mentioned  above  for  the 
relief  of  sore  throat  will  be  discussed 
individually  later  in  this  document. 
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b.  Sore  mouth.  "Sore  mouth"  is  a 
symptom  which  has  many  causes  and 
which  exhibits  many  manifestations. 
The  term  is  used  in  this  document  to 


denote  discomfort,  a  burning  or  scratchy 
sensation,  or  pain  of  the  mucous 
membranes  and  other  structures  in  the 
oral  cavity.  It  may  be  generalized  or 
localized.  When  localized  it  may  involve 
the  hard  palate,  soft  palate,  tongue, 
sublingual  structures,  frenulum,  the 
buccal  mucous  membranes  and  the 
membranes  on  the  inner  side  of  the  lip 
and  the  gingivae  (gums).  The  Panel  is 
not  considering  symptoms  involving  the 
teeth,  periodontal  structure,  and  gums 
since  these  have  been  reviewed  by  the 
Advisory  Review  Panel  on  OTC 
Dentifrice  and  Dental  Care  Drug 
Products. 

The  causes  of,  sore  mouth  are 
numerous  and  varied  and  may  be  of  a 
serious  nature.  Most  of  them  are  not 
amenable  to  self-diagnosis  and  self- 
treatment.  As  is  the  case  with  sore 
throat,  sore  mouth  may  be  due  to  local 
causes  or  it  may  be  a  manifestation  of  a 
serious  systemic  disease.  Sore  mouth 
may  be  caused  by  trauma,  bums, 
infections,  neoplasia,  metabolic 
disorders,  developmental  disorders, 
systemic  diseases,  and  drug  reactions. 
In  addition,  recurrent  oral  tidceration 
may  occur  including  minor  aphthous 
ulcer,  major  aphthous  ulcer,  and 
herpetiform  ulcer  (Ref.  1).  The  various 
causes  of  sore  mouth  are  discussed  in 
detail  below  to  illustrate  that  few  can  be 
treated  with  OTC  products.  The 
following  is  an  enumeration  and 
discussion  of  the  more  obvious  causes  of 
sore  mouth. 

Trauma  is  one  of  the  most  common 
causes  of  sore  mouth.  It  may  result  &om 
injury  from  toothbrushing,  from 
dentures,  of  from  lacerations  or 
abrasions  from  eating  hard  foods. 
Trauma  may  also  be  due  to  accidents 
from  blunt  force  and  other  causes.  The 
Panel  is  considering  only  minor  trauma 
in  this  discussion  and  is  excluding  major 
trauma  which  occurs  as  a  result  of 
accidents  in  which  there  may  be  soft 
tissue  injury  and  damage  to  teeth  and 
jaws. 

Trauma  from  the  above  causes  may 
be  mainfested  by  traumatic  ulcers  of  the 
oral  mucosa.  Typically,  these  ulcers  are 
linear  with  a  gray,  fibrinous  exudate  on 
the  surface.  Chronic  ulcers  of  this  type 
may  show  a  considerable  amount  of 
induration  of  the  surrounding  tissue  and 
may  simulate  squamous  cell  carcinoma. 
They  may  be  difficult  to  distinguish  from 
the  latter  on  examination.  Treatment 
with  OTC  products  is  usually  not 
necessary  since  healitig  will  occur 
following  removal  of  the  source  of  the 
trauma,  e.g.,  dentures.  A  physician  or 
dentist  should  be  consulted  when  any 
ulcer  persists  for  longer  than  1  week. 


Federal  RegUter  /  Vol.  47,  No.  101  /  Tuesday.  May  25.  1982  /  Proposed  Rules 


22775 


Sore  mouth  may  be  due  to  chemical 
bums  of  the  oral  mucosa.  Many 
chemicals  and  drugs  may  be  caustic  and 
cause  bums  in  the  mouth.  Acids, 
antiseptics,  kerosene,  and  numerous 
household  substances  may  be  ingested 
accidently  and  cause  bums.  There  is 
cogulation  of  the  surface  epitheliimi, 
creating  a  necrotic  slough  with  a  white 
appearance.  Healing  usually  occurs 
spontaneously  without  the  use  of  drugs 
within  7  to  10  days.  Some  drugs  may 
also  cause  bums.  Aspirin 
(Acetylsalicyclic  acid),  phenol, 
trichloracetic  acid,  silver  nitrate,  and 
sodium  perborate  are  examples  of  some 
that  may  do  so. 

Thermal  bums  of  the  oral  mucosa  are 
also  a  common  cause  of  sore  mouth, 
these  arise  from  the  accidental  ingestion 
of  hot  foods  and  beverages.  The  anterior , 
third  of  the  tongue  and  ^e  palate  are 
the  most  common  bum  sites.  Most  of 
these  bums  are  usually  of  little 
consequence  and  of  relatively  short 
duration.  Bums  may  also  result  from 
inhaling  flames,  smoke,  chemical  fumes, 
and  irritating  gases,  and  may  cause 
slough  of  the  oral  and  pharyngeal 
mucosa.  Fumes  from  ammonia, 
hydrochloric  acid,  chlorine,  and  other 
industrial  chemicals  may  also  cause 
bums  of  a  similar  type. 

Sore  mouth  may  be  due  to  infections. 
Bacterial,  viral,  and  fungal  infections 
can  occur  in  the  oral  cavity  as  well  as  in 
the  throat  [Ref.  2).  Few  of  these  are 
amenable  to  self-diagnosis  and 
treatment  with  OTC  oral  health  care 
products.  The  majority  require  diagnosis 
and  treatment  by  a  physician  or  dentist. 
Such  infections  are  as  follows: 

(1)  Acute  necrotizing  ulcerative 
gingivitis  (ANUG  orNUGJ  (Vincent's 
infection).  This  is  one  of  the  most 
common  infections  of  the  oral  cavity 
and  throat  It  is  characterized  by  the 
presence  of  interdental  ulcers  covered 
with  a  grayish  exudate  which  bleed 
easily.  Tenderness,  malodor,  fever,  and 
malaise  may  be  associated  with  the 
infection  (Refs.  3,  4.  and  5).  Less 
commonly,  a  gingival  flap  overlying  an 
empting  tooth,  the  palatal  and  buccal 
mucosa,  or  the  oropharynx  (Vincent's 
angina)  may  be  affected.  Antibiotics  are 
usually  necessary  to  relieve  symptoms 
or  eradicate  the  infections.  TTie  services 
of  a  dentist  or  physician  are  necessary 
for  diagnosis  and  treatment. 

(2)  Gonococcal  lesions  of  the  mouth. 
These  occur  following  orogenital  contact 
(Ref.  6).  The  diagnosis  and  appropriate 
treatment  can  only  be  made  by  a 
physician. 

(3)  Tuberculous  lesions.  These  are 
usually  secondary  to  pulmonary 
tuberculosis,  although  it  is  possible  that 
they  can  be  of  primary  origin  (Ref.  7). 


This  type  of  infection  is  characterized 
by  a  chronic  ulcer  of  the  tongue  or 
buccal  mucosa.  Self-diagnosis  and  self- 
treatment  of  such  lesions  is  obviously 
not  possible,  and  a  physician  must  be 
consulted. 

(4)  Syphilis.  SyphiUs  is  a  systemic 
disease  caused  by  Treponema  pallidum. 
It  is  most  frequently  acquired  through 
sexual  intercourse.  An  ulcer  or  primary 
lesion,  known  as  a  chancre,  appears  at 
the  portal  of  entry.  Syphilis  is  a  systemic 
disease  and  occurs  in  three  stages. 
Primary,  secondary,  and  tertiary 
syphiUtic  lesions  can  occur  in  the  oral 
cavity  and  result  in  a  sore  mouth  (Ref. 
8). 

About  6  weeks  after  the  chancre  first 
appears,  the  secondary  stage  becomes 
manifest.  It  is  characterized  by  a  sore 
throat,  and  possibly  sore  mouth  due  to 
mucous  patches.  Generalized  lymph 
node  enlargement  and  skin  rashes  may 
also  be  present.  The  mucous  patches  are 
gray  and  translucent  and  are  highly 
infective.  Split  papules  at  the  angles  of 
the  mouth  may  occur  that  resemble 
angulfir  cheilitis. 

The  tertiary  stage  of  syphilis  is 
characterized  by  the  presence  of  the 
gumma  which  may  occur  intraorally  as 
well  as  on  other  parts  of  the  body.  A 
gumma  is  usually  characterized  by  a 
midline,  punched-out  lesion  of  the  palate 
or  tongue.  Obviously  this  disease  is  not 
amenable  to  self-diagnosis  and 
treatment  with  OTC  oral  health  care 
products. 

(5)  Primary  herpetic  stomatitis.  This 
disease  is  due  to  herpes  simplex  virus 
and  is  characterized  by  blisters  on  the 
cheeks,  tongue,  palate,  floor  of  the 
mouth,  and  gingivae.  The  gingivae  6U« 
frequently  bright  red,  swoUen.  and  bleed 
easily.  These  bUsters  mpture,  leaving 
grayish-white  ulcers  wi5i  reddish 
borders  which  are  painful.  The  infection 
is  accompanied  by  fever.  It  is  commonly 
seen  in  young  children,  and  they  may 
refuse  to  eat  and  drink  because  of  pain. 
This  type  of  infection  requires  expert 
care  rendered  by  a  dentist  or  physician. 

(6)  Secondary  or  recurrent  herpetic 
infections.  These  infections  are  also  due 
to  herpes  simplex  virus.  They  are 
characterized  by  ulcerations  which  most 
commonly  involve  the  hard  palate.  They 
may  also  appear  on  the  lips.  They  cause 
discomfort  characterized  by  a  burning 
sensation  or  pain. 

(7)  Herpangina.  This  type  of  infection 
is  caused  by  the  Coxsackie  group  A 
virus.  It  is  a  relatively  common  disease 
of  young  children  which  occurs  in  mild 
epidemics  towards  the  end  of  summer. 
Fever,  intestinal  upset,  headache,  and 
sore  throat  usually  precede  the 
appearance  of  tiny  vesicles  on  the  soft 
palate  and  pharynx.  These  ruptures 


leaving  small  ulcers  witfj  erythematous 
borders  which  also  cause  a  burning 
sensation  or  pain.  "Hiis  type  of  infection 
requires  professional  attention  and 
should  be  treated  by  a  physician  or 
dentist 

(8)  Candidiasis.  This  is  a  fungal 
infection  which  is  one  of  the  most 
common  afflictions  of  the  oral  cavity 
(Ref.  9).  There  are  various  strains  of 
Candida,  but  Candida  albicans  is  still 
the  most  common  causative  oi^ganism  of 
this  type  of  infection  (Ref.  10) 

Infections  due  to  Candida  may  be 
either  acute  or  chronic.  The  acute  forms 
include  acute  pseudomembranous 
candidiasis  (thrush)  and  acute  atrophic 
candidiasis  (Ref.  11).  The  chronic  forms 
include  chronic  hyperplastic  candidiasis 
and  chronic  atrophic  candidiasis.  Oral 
candidiasis  is  characterized  by  the 
presence  of  white  plaques,  or  diffuse 
erythematous  areas  in  the  mouth. 
Infections  due  to  Candida  can  only  be 
diagnosed  by  a  physician  or  dentist 
using  laboratory  methods.  Obviously 
candidal  infections  are  not  amenable  to 
self-treatment  with  OTC  oral  health  care 
products. 

Angular  cheilitis  is  an  infection 
associated  with  denture  stomatitis. 
Cohen  (Ref.  9)  states  that  the  lesions  of 
angular  cheilitis  are  frequently  infected 
by  Candida  albicans  or  coagulase- 
positive  Staphylococcus  aureus.  In  some 
cases  both  Candida  and  staphylococcus 
are  involved.  The  infection  is 
characterized  by  fissures  at  the  angles 
of  the  mouth  that  often  heal  without 
local  medication.  Obviously,  the 
aformentioned  infections  are  not 
amenable  to  self-treatment  with  OTC 
oral  health  care  products. 

There  are  several  types  of  recurrent 
oral  ulcerations.  Among  these  are 
aphthous  stomatitis,  also  know  as 
reciurent  aphthous  stomatitis  (RAS), 
and  Behcet's  syndrome.  Aphthous 
stomatitis  is  not  an  uncommon  cause  of 
sore  mouth.  Lehner  has  applied  the  term 
"recurrent  oral  ulceration"  to  three 
varieties  of  recurrent  oral  ulcers  (Ref.  1): 
minor  aphthous  ulcer  (Recurrent 
aphthae  of  Mikulicz  and  KummeL  1898) 
(Ref.  12),  major  aphthous  ulcer 
(Periadenitis  mucosa  necrotica 
recurrens)  (Ref.  13),  and  herpetiform 
ulcers  (Ref.  14). 

The  minor  and  major  aphthous  ulcers 
are  the  most  common  of  the  three 
varieties.  Both  the  minor  and  major 
aphthous  ulcers  are  found  in  aphthous 
stomatitis  and  Behcet's  syndrome  (Ref. 
15).  The  present  evidence  favors  an 
immunological  cause  for  both  RAS  and 
Behcet's  syndrome. 

lliese  ulcerations  result  in  various 
degrees  of  ulcers  depending  on  their 
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location  and  extent  in  the  mouth.  They 
require  diagnosis  and  treatment  by  a 
physician  or  dentist  and  are  not 
amenable  to  OTC  therapy. 

Sore  mouth  may  be  an  early  symptom 
of  oral  cancer  or  other  malignant 
lesions.  Malignant  lesions  may  make 
their  Rrst  appearance  as  seemingly 
innocuous  ulcerations  or  plaques  such 
as  leukoplakia.  The  lesion  persists  and 
enlarges.  It  may  or  may  not  be  painful. 
Any  ulceration  or  growth  in  the  mouth, 
however  small,  that  persists  for  more 
than  several  weeks  should  be  examined 
by  a  dentist  or  physician.  Many  oral 
cancers  are  discovered  by  dentists.  The 
Panel  emphasizes  that  sore  mouth  may 
denote  the  presence  of  a  serious  lesion. 

Anatomic  aberrations  due  to 
developmental  defects  can  result  in  sore 
mouth.  Fissured  or  plicated  tongue  and 
erythema  migrans  (geographic  tongue) 
can  result  in  mouth  soreness.  Diagnosis 
and  treatment  of  the  disorder  require  the 
advice  of  a  dentist  or  physician 
knowledgeable  about  oral  diseases. 
Self-treatment  with  OTC  products  is  not 
feasible. 

Sore  mouth  may  be  a  manifestation  of 
certain  blood  dyscrasias.  Blood 
dyscrasias  include  certain  types  of 
anemias  (e.g.,  pernicious  and  aplastic 
anemia),  the  leukemias,  agranulocytosis, 
and  other  leukopenias.  These  diseases 
are  characterized  by  white  cell 
deficiency  and  lower  the  resistance  of 
the  tissues  and  predispose  to  infections 
of  the  mouth  which  cause  pain  and 
soreness.  In  some  anemias  there  is  a 
loss  of  papillae  on  the  dorsum  of  the 
tongue  which  induces  soreness  on  the 
tongue.  Lesions  caused  by  these 
diseases  can  only  be  recognized  and 
treated  by  a  physician  knowledgeable.in 
hematology.  None  is  amenable  to  self- 
treatment  with  OTC  products. 

Some  systemic  diseases  are 
accompanied  by  lesions  in  the  oral 
cavity  that  cause  soreness  or  pain. 
Eruptive  fevers,  such  as  scarlet  fever, 
smallpox,  measles,  and  chicken  pox, 
may  cause  oral  lesions  which  cause  sore 
mouth.  The  vesiculobuUous  diseases 
and  certain  generalized  skin  diseases, 
such  as  lichen  planus,  may  also  cause 
oral  ulcers  and  the  patient  may 
complain  of  sore  mouth.  Obviously      ^ 
these  diseases  are  not  amenable  to  self- 
diagnosis,  and  the  oral  lesions  are  not 
amenable  to  self-treatment  with  OTC 
products. 

MetaboUc  disorders  such  as  chronic 
renal  failure  are  characterized  in  their 
advanced  stages  by  a  rising  blood  urea 
and  the  clinical  picture  of  uremia. 
Release  of  urea  into  the  mouth  via  the 
•aliva  may  cause  stomatitis 
accompanied  by  sore  mouth. 


Diabetic  patients  are  prone  to  develop 
sore  mouth  due  to  stomatitis  because  of 
the  lowered  resistance  to  infection.  Self- 
treatment  with  OTC  products  may  delay 
diagnosis,  and  the  disease  may  progress 
to  a  serious  state. 

Deficiencies  of  certain  vitamins  such 
as  vitamins  C  and  Bn,  minerals,  and 
trace  metals  can  result  in  sore  mouth. 
Obviously  none  of  these  is  amenable  to 
self-diagnosis  or  treatment  with  OTC 
oral  health  care  products. 

Some  drugs  may  induce  systemic 
hypersensitivity  reactions  which  are 
manifested  by  lesions  in  the  mouth 
(stomatitis  medicamentosa)  and  cause 
.  soreness  in  most  patients.  Some  drugs 
used  locally  in  the  mouth  can  cause 
contact  allergy  (stomatitis  venenata). 
Patients  with  stomatitis  medicamentosa 
and  stomatitis  venenata  usually 
complain  of  sore  mouth.  Such  lesions 
are  not  amenable  to  self-diagnosis  and 
treatment  with  OTC  products. 

It  is  obvious  from  the  foregoing 
discussion  of  conditions  that  cause  sore 
mouth  that  many  are  of  a  serious  nature 
and  rare  and  that,  when  compared  to 
sore  throat,  the  number  that  can  be  self- 
diagnosed  and  treated  with  OTC 
products  is  relatively  small.  Yet,  sore 
mouth  is  common  find  occurs  as 
&equentiy  as  if  not  more  often  than  sore 
throat  In  most  cases  it  is  due  to  minor 
ulcerations  and  other  benign  conditions 
that  are  self-limited  and  last  only  short 
periods  of  time.  Therefore,  there  is 
ample  justification  for  using  OTC  oral 
health  care  products  for  treating  sore 
mouth.  The, anesthetics/analgesics  offer 
temporary  relief  of  pain  and  can  be  used 
as  adjuncts  to  therapeutic  regimens 
outlined  by  physicians  in  conditions 
where  professional  care  is  necessary.  - 
Debriding  agents  and  expectorants  may 
aid  in  the  relief  of  soreness  by 
facilitating  removal  of  exudates  which 
often  coat  these  lesions.  Demulcents  and 
astringents  may  aid  in  relief  of 
discomfort  by  providing  a  protective 
coating  over  a  lesion,  thereby  reducing 
irritation  due  to  external  stimuli.  As  is 
the  case  with  sore  thorat,  there  is  little  if 
any  evidence  from  controlled  studies 
that  the  topical  application  of 
antiseptics  is  of  any  benefit  in  relieving 
these  symptoms. 
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c.  Cough.  Cough  is  a  protective 
mechanism  designed  primarily  to  free 
the  upper  and  lower  respiratory  tracts  of 
foreign  objects,  secretions,  pus,  and 
other  materials.  Ingredients  that 
suppress  cough  are  called  antitussives. 
Cough  and  antitussives  have  been 
considered  by  the  Advisory  Review 
Panel  on  OTC  Cold,  Cough,  Allergy, 
Bronchodilator.  and  Antiasthmatic  Drug 
Products  because  antitussives  generally 
act  systemically  and  are  administered 
orally,  parenterally,  and  by  other  routes. 
However,  receptors  that  incite  cough  are 
found  in  the  hypopharynx 
(laryngopharynx),  and  the  possibility 
that  they  can  be  suppressed  by  topically 
acting  drugs  should  be  given 
consideration.  The  Panel,  therefore,  is 
including  a  discussion  of  cough  and  its 
suppression  since  there  is  a  possibility 
that  some  of  the  ingredients  evaluated 
may  depress  the  pharyngeal  receptors 


\ 


Federal  Register  /  Vol.  47.  No.  101  /  Tuesday,  May  25.  1982  /  Proposed  Rules 


22777 


and  act  as  antitussives  by  a  local  action 
(Refs.  1,  2.  and  3). 

Coughing  is  produced  by  the  rapid 
expulsion  of  air  from  the  lung  at  high 
velocity  following  a  deep  inspiration 
and  immediate  voluntary  closure  of  the 
glottis  which  is,  in  turn,  followed  by  a 
sudden  opening  of  the  glottis  and  by  a 
rapid  forced  expiration.  Sounds  of 
varying  intensi^  and  pitch  are 
produced,  depending  upon  the  rate  of 
flow  of  the  exhaled  gas,  the  total  volume 
expelled,  the  tension  on  the  vocal  cords, 
and  other  factors  that  are  responsible 
for  the  vibrations  of  the  air  waves  that 
are  interpreted  as  sound.  Impulses  that 
initiate  the  cough  reflex  may  arise  from 
many  areas  both  within  and  without  the 
respiratory  tract  (Refs.  1,  2.  and  3). 

Normally,  coughing  is  produced  by 
stimulation  of  sensory  receptors  of  the 
glossopharyngeal  and  vagus  nerves 
distributed  in  the  mucous  membranes  of 
the  lower  pharynx,  larynx,  trachea,  lung, 
pleura,  and  other  areas  of  the 
respiratory  tract.  Stimulation  of  these 
receptors  can  be  initiated  by 
inflammatory  processes,  edema, 
chemical  Irritation,  the  presence  of 
retained  secretions,  or  foreign  material 
blocking  the  upper  and  lower  airways. 
Localized  narrowing  of  the  air  passages 
may  play  an  important  role  in 
stimulating  receptors  that  induce  the 
cough  reflex.  The  act  of  coughing  is 
coordinated  by  a  group  of  neurons  in  the 
medulla  called  the  cough  center.  These 
neurons  can  be  depressed  by  certain 
drugs,  particularly  the  central  nervous 
system  depressants  such  as  the 
narcotics.  Their  activity  can  also  be 
enhanced  by  certain  chemicals  and 
toxins,  e.g.,  pertussis.  Cough,  in  most 
instances,  is  under  a  considerable 
degree  of  voluntary  control  and  can  be 
initiated  and  self-suppressed  at  will 
within  certain  limits.  Cough  is  active  as 
a  protective  mechanism  in  healthy 
individuals,  as  well  as  those  who  are  ill, 
for  clearing  the  airway  of  any 
obstructing  mucous  secretions,  or  -^ 
inhaled  or  aspirated  foreign  material. 

The  majority  of  medications  that 
suppress  coughing  exert  their  effects 
systemically,  although  it  is  possible  that 
some  medications  act  locally  as  topical 
anesthetics,  or  by  reducing  inflammation 
or  by  decreasing  edema.  The  Panel  finds 
that  the  instances  where  this  occurs  are 
relatively  uncommon.  Preparations 
acting  systemically  are  administered  by 
mouth  in  the  form  of  tablets,  syrups, 
elixirs,  or  lozenges.  Since  the  lower 
portion  of  the  oropharynx  and  the 
hypopharynx  are  supplied  by  the  ninth 
(glossopharyngeal]  and  tenth  (vagus] 
nerves,  it  is  possible  for  stimulation  in 
these  areas  to  induce  cough.  Cough 


originating  by  such  local  stimulation  can 
be  suppressed  by  topically  acting  agents 
such  as  anesthetics,  decongestants,  or 
anti-inflammatory  agents.  These  can  be 
administered  topicaUy  in  the  form  of 
lozenges  or  sprays.  As  far  as  this  Panel 
is  concerned,  their  action  is  local  and 
not  systemic.  The  Panel  believes, 
however,  that  in  the  majority  of 
instances  stimuli  that  incite  cough  are 
widespread  in  the  respiratory  tract  and 
only  respond  to  systemically  acting 
antitussives  (Refs.  1  and  3). 

Cough  is  frequently  the  apparent 
symptom  of  a  wide  variety  of  pathologic 
condition^,  ranging  from  mild,  self- 
limiting  conditions  to  a  serious  and  even 
fatal  illness.  In  many  cases,  it  can  be 
tiring  and  debilitating,  and  its 
suppression  is  desirable.  However,  the 
cough  reflex  should  not  be  suppressed 
indiscriminately,  because  it  is  important 
in  preserving  the  function  of  the  lung  by 
maintaining  an  open  airway  (Refs.  3  and 
4). 

The  "irritative  cough"  associated  with 
self-limiting  pharyngeal  infections  is 
usually  viral  in  origin.  It  may  also  follow 
the  inhalation  of  irritant  gases,  smoke, 
or  dusts.  The  manifestations  of  these 
conditions  are  usually  associated  with  a 
dry,  hacking,  nonproductive  cough  in 
which  no  sputujn  is  expectorated.  This 
type  of  cough  lends  itself  to  rational 
self-medication  with  systemically  acting 
OTC  preparations  and  does  not 
ordinarily  respond  to  products  that  act 
locally.  On  the  other  hand,  secretions 
from  "postnasal  drip"  exudates  from 
inflammatory  conditions  in  the  nose  and 
throat  may  incite  cough  receptors  in  an 
abeady  irritated  or  inflamed  throat  and 
induce  cough.  The  removal  of  these 
secretions  temporarily  reheves  the 
cough.  OTC  preparations  that  facilitate 
removal  of  these  secretions  may  relieve 
this  type  of  cough.  Drugs,  such  as 
narcotics  and  dextromethorphan  that 
are  systemically  acting  antitussives, 
exert  no  significant  local  effect  and  do 
not  come  under  the  purview  of  this 
Panel. 

Any  cough  which  becomes 
progressively  worse  after  7  days  should 
be  investigated  by  a  physician  to 
exclude  the  presence  of  an  underlying, 
potentially  serious,  respiratory  disease 
(Refs.  1  through  4). 

References 

(1)  Hunnin^ake,  D.  B.,  and  J.  D.  Banovetz, 
"Systemic  Drugs,"  in  "Otolaryngology: 
Volume  1,  Basic  Sciences  and  Related 
Disciplines,"  edited  by  M.  M.  Paparella  and 
D.  A.  Shumrick,  W.  B.  Saunders  Co., 
Philadelphia,  pp.  479-480, 1973. 

(2)  Best,  C.  H.,  and  N.  B.  Taylor,  "The 
Human  Body:  Its  Anatomy  and  Miysiology," 
4th  Ed.,  Holt,  Rinehart,  and  Winston,  New 
York.  p.  252. 1963. 


(3)  Jaffe,  J.  H.,  "Narcotic  Analgesics,"  in 
"The  Pharmacological  Basis  of  Therapeutics.'' 
4th  Ed.,  edited  by  L  S.  Goodman  and  A 
Cilman,  The  Macmillan  Co.,  New  York.  p. 
271, 1970. 

(4)  OTC  Volume  130092A 

5.  Dosage  forms  of  oral  health  care 
products.  All  the  ingredients  reviewed 
by  the  Panel  are  applied  to  the  surface 
of  the  mucous  membranes  of  the  mouth 
and  throat  to  achieve  their  therapeutic 
effects  by  means  of  surface  or 
superficial  penetration.  The  therapeutic 
effect  is  a  local  one  due  to  direct  action 
on  the  structures  beneath  the  mucous 
membrances.  Since  mucous  membranes 
are  effective  absorbing  surface,  systemic 
actions  frequently  develop  when  drugs 
are  applied  topically  to  their  surfaces. 
The  topical  route  is  often  utilized  to 
obtain  systemic  effects.  The  quantity  of 
and  rapidity  of  absorption  of  a 
particular  drug  through  a  mucous 
membrane  may  vary  widely  in  different 
areas  of  the  body.  Absorption  through 
the  mucosa  of  the  mouth  and  pharynx 
occurs  readily.  Pathologic  changes  in  the 
mucous  membranes  may  impede 
absorption  of  drugs  and  chemicals.  The 
oral  and  pharyngeal  mucosa  is  generally 
sensitive  to  and  irritated  by  long-lasting 
drugs  that  remain  in  contact  wiUi  the 
mucosa  for  extended  periods  of  time 
(Refs.  1,  2.  and  3). 

Ingredients  are  appUed  to  the  mucous 
membranes  of  the  mouth  and  throat  by 
use  of  drops  or  powders,  by  gargling, 
rinsing,  irrigating,  swabbing,  or 
spraying,  or  by  slowly  releasing  a  film  of 
a  drug  over  a  surface  by  the  use  of 
lozenges.  The  use  of  ointments  in  the 
oral  cavity  is  generally  impractical  due 
to  their  viscosity  and  difficulty  in 
apphcation.  Lotions  are  also  not 
recommended  for  use  in  the  oral  cavity. 
Combining  a  drug  with  a  demulcent 
which  adheres  to  a  mucous  membrane 
may  prolong  its  contact  with  that 
membrane.  The  diu^tion  of  contact  of 
an  ingredient  depends  on  its  chemical 
nature,  viscosity,  its  reactivity  with 
saliva  and  mucus,  and  its  mode  of 
formulation. 

Washing  out  the  oral  cavity  can  be 
accomplished  by  rinsing  or  gargling.  The 
duration  of  contract  of  a  drug  after 
rinsing,  gargling,  and  irrigation  with 
aqueous  solutions  is  generally  brief,  and 
in  most  cases  the  therapeutic  effect  is  of 
short  duration  unless  the  preparation  is 
formulated  with  ingredients  that  prolong 
contact. 

Sprays  consist  of  hand-operated  bulb- 
type  nebulizers  or  aerosols.  The  nozzle 
of  an  aerosol  spray  should  be  calibrated 
so  that  the  dosage  can  be  metered  in 
terms  of  seconds  of  use  or  the  dtuvtion 
of  the  time  of  delivery.  Dosage  of  drugs 
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from  hand  sprays  can  be  calibrated 
according  to  the  number  of  times  a  bulb 
is  squeezed  or  the  duration  in  terms  of 
the  time  of  delivery  of  an  aerosol.  The 
particle  size  of  a  droplet  frt)m  a  spray 
should  be  luiiform  and  between  30  and 
100  um  in  diameter.  Otherwise  baffling 
occurs,  or  the  droplets  pass  into  the  lung 
and  the  spray  does  not  reach  the  surface 
for  which  it  is  intended  (Ref.  4). 

Swabbing  may  permit  more  prolonged 
topical  contact  of  an  ingredient, 
particularly  when  combined  with  a 
demulcent  to  prolong  contact.  It  is  also 
beUeved  that  swabbing,  even  if  done 
very  gently,  may  produce  some 
abrasions  of  the  mucosa  and  by  doing  so 
may  increase  the  absorption  of  an 
ingredient.  Theoretically,  the  contact  of 
an  agent  would  be  the  same,  regardless 
whether  it  is  applied  by  spray  or  swab 
(with  the  exception  mentioned  above). 
The  germicidal  action  of  topical 
antiseptic  antimicrobial  agents  is 
confined  to  the  surface  to  which  the 
drug  is  applied  and  to  the  debrided 
tissues.  They  may  not  be  effective  if 
contact  is  brief;  however,  this  depends 
on  many  factors  like  adherence,  the 
vehicle,  etc.  Living  cells  resist  the 
penetration  of  effective  concentrations 
of  antimicrobial  agents  (Ref.  5). 

Topical  anesthetics  penetrate  the 
mucous  membranes  and  pass  into  the 
nerve  receptors  in  the  mucosa  where 
they  may  remain  for  a  period  of  time 
depending  upon  their  chemical  and 
physical  properties,  such  as  lipid 
solubility,  protein-binding  capacity,  and 
molecular  structure  to  exert  a  sustained 
effect. 

Mucosal  surfaces  that  do  not  normally 
come  into  contact  with  water  are 
generally  irritated  by  it  since  water  is 
not  isotonic  (osmotic  irritation].  This 
irritation  can  be  avoided  by  using 
isotonic  solutions  (0.9  percent)  of 
sodium  chloride,  siolutions  in  oil  are  also 
used  to  avoid  osmotic  irritation.  Their 
immiscibility  with  the  moisture  of  the 
mucosa  prevents  direct  contact  with  the 
cells,  and  their  actions,  therefore,  are 
slower  but  generally  more  prolonged. 
Oils,  however,  are  undesirable  since 
they  may  be  aspirated  and  overuse  may 
cause  pulmonary  irritation  and  fibrosis. 
Ointments  make  poorer  contact  with  a 
mucous  surface  because  viscosity  limits 
their  spread  (Ref.  5). 

The  mouth  and  throat  are  usually 
treated  by  use  of  sprays,  swabbing, 
irrigation,  or  the  use  of  lozenges.  The 
Panel  is  doubtful  of  the  effects  of 
gargling  for  treating  symptoms  affecting 
the  throat.  Medication  in  a  gargle  will 
not  reach  the  throat  unless  the  liquid  is 
swallowed.  The  airstream  in  gargling 
might  help  to  expel  mucus,  similar  to 


clearing  the  throat.  This  topic  is 
described  in  more  detail  below. 

Nose  drops,  sprays,  and  other  OTC 
preparations  instilled  into  the  nose  pass 
into  the  pharynx  and  may  exert  a 
therap>eutic  effect  in  some  cases  and  an 
adverse  effect  in  others.  For  this  reason 
a  discussion  of  the  nasal  muscosa  is 
mendoned  here  (Ref.  5).  The  nasal 
mucosa  differs  from  that  of  the  mouth 
and  oropharynx  in  its  response  to  drugs. 
Hypotonic  and  astringent  solutions  are 
less  irritating  than  hypertonic  solutions. 
Biuning  and  other  disagreeable 
sensations  in  the  throat  may  follow  the 
use  of  nose  drops.  Absorption  in  the 
nose  occurs  readily  so  that  the  local 
effects  of  drugs  may  occur  quickly  (Ref. 
5). 

The  Panel  has  considered  the  various 
modes  of  application  of  topical  products 
to  be  used  in  the  oral  cavity.  Some 
examples  of  methods  of  application 
generally  appearing  on  the  labeling 
include  "gargle  freely,"  "spray  freely," 
etc.  The  proposed  labeling  denotes  the 
methods  of  application  that  are 
indicated  for  the  various  active 
ingredients,  the  dosage  form,  and  the 
type  of  vehicle  employed.  Some 
preparations  may  be  used  in  several 
different  ways,  as  for  example  in  the 
form  of  sprays,  incorporated  in  the  form 
of  a  lozenge,  or  prepared  in  the  form  of  a 
rinse  (Ref.  5).  The  accepted  technique 
and  directions  for  use  appear  in  the 
labeling  of  the  appropriate  ingredient  or 
combination  statements  discussed 
elsewhere  in  this  document. 

a.  Gargles  and  mouthwashes.  A  gargle 
is  a  flidd,  usually  flavored  or  medicated 
or  both,  but  not  necessarily  so,  which  is 
intended  to  be  used  to  rinse  or  bathe  the 
posterior  part  of  the  oral  cavity,  with  the 
additional  intent  to  expel  mucus  from 
the  throat.  The  gargle  solution  does  not 
reach  the  throat  unless  it  is  swallowed. 
Gargling  is  accomplished  by  taking  the 
fluid  into  the  mouth  and  forcing  expired 
air  through  it,  while  the  head  is  tilted 
backward  (Ref.  6).  A  gargle  is  intended 
for  cleansing  the  throat  treating  a 
diseased  state,  or  relieving  symptoms 
due  to  a  diseased  state  of  the  throat.  A 
mouthwash,  or  mouth  rinse,  also  known 
as  a  collutorium,  which  may  or  may  not 
be  medicated  or  flavored,  is  a  fluid  used 
for  cleaning  the  mouth  or  treating 
diseased  states  of  the  mucous 
membranes  of  the  mouth.  Actually  the 
terms  "gargle,"  "mouthwash,"  and 
"mouth  rinse"  merely  denote  how  fluids 
are  used  in  the  oral  cavity  and  give  no 
indication  as  to  what  benefits  may 
result  from  their  use  (Refs.  6  and  7). 

Most  mouthwashes  are  aqueous  or 
water-alcohoUc  solutions  in  which  are 
incorporated  active  therapeutic 


ingredients,  pleasant-tasting  flavorants, 
pleasant  odoriferous  materials,  and 
various  pharmaceutical  necessities.  The 
active  ingredients  present  in  these 
solutions  are  varied  (Ref.  8). 

The  ideal  solution  used  for  a  gargle, 
mouthwash,  or  mouth  rinse  should  be 
one  that  is  noninjurious  to  the  normal 
tissues  of  the  mouth  and  throat  It 
should  be  stable,  composed  of 
ingredients  that  remain  in  contact  for 
the  time  required  to  exert  the  claimed 
therapeutic  effect,  and  not  be  absorbed 
by  the  mucous  membranes.  It  should  be 
easily  washed  from  the  mucous 
membranes.  It  should  be  easily  washed 
from  the  mucous  membranes  when  the 
desired  effect  has  been  obtained  and 
there  is  no  longer  any  need  for  the  drug 
to  be  in  contact  with  the  tissues.  It 
should  be  nonirritating  and 
nonsensitizing  to  tissues,  pleasant 
tasting,  pleasant  smelling,  and  nontoxic 
if  swallowed  and  absorbed  from  the 
gastrointestinal  tract 

Unfortunately,  the  terms 
"mouthwashes"  and  "rinses"  do  not 
accturately  define  such  preparations  on 
the  basis  of  composition,  nor  do  they  , 
differentiate  between  therapeutic  or 
cosmetic  uses.  Most  mouthwashes  are 
used  for  cosmetic  purposes  and  consist 
of  liquids  with  pleasant  odors  and  tastes 
to  rinse  out  the  mouth. 

The  Panel  regards  gargles, 
mouthwashes,  and  mouth  rinses  that 
contain  ingredients  used  for  cleansing 
purposes,  flavorings,  or  odorants, 
particuleirly  those  that  are  used  on  a 
regular  basis  such  as  one  or  more  times 
daily  and  are  not  used  to  treat 
symptoms  of  a  disease  state  of  the 
mouth  and  throat  as  cosmetics.  The 
Panel  emphasizes  that  OTC  oral  health 
care  products  for  which  a  medicinal 
claim  is  made  should  be  used  only 
occasionally  and  for  short-term  therapy. 
This  time  limit  should  be  designated  on 
the  labeling.  The  Panel  does  not  regard 
oral  health  care  products  appropriate  for 
use  proplylactically  to  prevent  the 
development  of  symptoms  or  disease 
states  of  the  mouth  and  throat  The 
Panel  recommends  that  any  medicinal 
claims  for  "prevention"  not  be  allowed. 

The  value  of  gargling  in  the  treatment 
of  sore  throat  is  questionable  (Refs.  8 
and  0).  This  has  been  the  subject  of 
discussion  in  the  literature  for  many 
years  (Ref.  10).  Tests  performed  with 
dyes  and  colored  powders,  such  as 
charcoal  black  or  radiopaque 
substances,  followed  by  visualization  by 
roentgenogram  support  the  contention 
that  in  most  cases,  gargles  may  reach 
the  anterior  pillars  but  not  the  posterior 
pharyngeal  wall  or  the  posterior  pillar 
(Ref.  10).  They  do  not  necessarily 
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establish  physical  contact  of  a  medicine 
with  a  diseased  surface  of  the  pharynx. 
Contact  is  made  in  the  oral  cavity  (Refs. 
5,  8.  and  12). 

It  is  argued  that  many  solutions  used 
for  gargling  contain  detergents  that 
lower  surface  tension  and  enhance  the 
ability  of  the  liquid  to  penetrate  into 
areas  not  accessible  to  water.  This 
property  facilitates  penetration  to 
convoluted  areas  of  the  tongue,  mouth, 
and  throat,  aiding  in  debridement  of 
these  areas.  It  is  also  claimed  that  the 
physical  act  of  gargling  also  creates  an 
aerosol  type  of  dispersion  which  aids  in 
the  spread  of  the  solution  and  its 
ingredients  throughout  the  mouth  and 
throat. 

It  is  the  feeling  of  the  Panel  that  these 
differences  in  conclusions  drawn  from 
studies  concerning  the  effectiveness  of 
gargles  for  use  in  the  throat  are  due  to 
numerous  variable  factors  that  enter 
into  a  study.  During  the  act  of  gargling, 
the  anterior  pillars  of  the  fauces 
approximate,  the  tongue  rises,  and  the 
walls  of  the  pharynx  approximate.  The 
action  of  the  airstream  prevents  the 
access  of  fluid  to  the  posterior 
pharyngeal  wall.  The  gargle  does  not 
reach  the  throat.  The  airstream  is 
directed  away  from  the  throat, 
preventing  fluid  from  running  back. 

It  is  the  consensus  of  the^Panel  that 
sprays  are  more  effective  fir  use  in  the 
throat,  and  the  Panel  recommends  their 
use  for  products  intended  to  reach  the 
pharyngeal  structures  (Ref.  8).  (See  part 
II.  paragraph  B.5.  below — Dosage  forms 
of  oral  health  care  products.) 

The  absurd  notion  that  antimicrobial 
agents  in  gargles,  mouthwashers,  and 
mouth  rinses  are  necessary  for  daily 
cleansing  of  the  mouth  and  throat  is 
based  upon  tradition,  promotional 
appeal  by  manufacturers,  and 
misunderstandings  concerning  their 
effectiveness  and  safety  rather  than  on 
well-docimiented  facts  (Ref.  11).  The 
introduction  of  anti-infective  drugs  such 
as  the  chemotherapeutic  agents, 
antibiotics,  and  other  drugs  possessing 
selective  toxicity  for  a  particular 
micoorganism  or  class  of  pathogenic 
microorganisms  without  harming  the 
cells  of  the  host  has  been  responsible  for 
relegating  antiseptics  for  use  in  the 
mouth  and  throat  into  obsolescense.  The 
selection  of  the  proper  antimicrobial 
agents  manifesting  selective  toxicity  for 
an  offending  organism  can  only  be  made 
by  a  practitioner  of  medicine  or 
dentistry.  The  majority  are  administered 
systemically  and  not  topically. 

The  Panel  has  reviewed  and  agrees 
with  the  findings  of  the  National 
Academy  of  Sciences-National  Research 
Council  Drug  Efficacy  Study  Group 
(DESI),  which  pertain  to  uses  of 


mouthwashes  and  gargle  preparations. 
In  publishing  a  proposed  statement  of 
policy  in  the  Federal  Register  of  August 
4, 1970  (35  FR 12411),  die  Commissioner 
of  Food  and  Drugs  stated: 

that  there  is  a  lack  of  substantial  evidence 
that  those  preparations  are  effective  for  any 
of  their  labeled  claims  which  relate  to 
antimicrobial,  antiseptic  germicidal,  and 
analgesic  uses. 

In  addition  to  mouthwash  and  gargle 
preparations  for  which  new-drug  applicatioiu 
are  in  effect  there  are  many  similar  products 
on  the  market  The  Food  and  Drug 
Administration  has  surveyed  the  labeling  o( 
such  products  and  Gnds  that  many  of  them 
make  direct  or  impUed  claims  for  l>enefit 
relating  to  antimircorbial,  antiseptic 
germicidal,  or  analgesic  effects.  Available 
infonnation  has  been  reviewed  and  has  not 
been  found  to  substantiate  such  claims. 

(c)  The  Administration  will  not  object  to 
labeling  of  a  mouthwash,  mouth  freshner,  or 
gargle  preparation  which  offers  it  for  such 
use  as  an  aromatic  mouth  freshener 
(provided  the  product  contains  aromatic 
ingredients):  as  a  refreshing  mouth  rinse;  as 
an  aid  to  daily  care  of  the  mouth,  and  for 
causing  the  mouth  to  feel  clean.  The  label 
declaration  or  implication  that  an  ingredient 
of  such  an  article  is  active,  when  this  is  used 
to  imply  that  the  article  has  a  prophylactic  or 
therapeutic  effect  may  cause  the  article  to  be 
misbranded.  However,  an  ingredient  may 
continue  to  be  listed  on  the  label  if  it  does  in 
fact  contribute  to  the  nonprophylactic  and 
nontherapeutic  and  usefulness  of  the  article 
(e.g.,  wetting  agent  foaming  agent). 

It  is  obvious  that  these  claims  are 
cosmetic  and  not  therapeutic  and  that 
both  the  NAS-NRC  study  group  and 
FDA  regard  mouthwashes  as  cosmetics. 
The  Panel,  from  its  evaluation  of 
ingredients  in  oral  health  care  products 
discussed  below,  likewise  concludes, 
that  there  are  few,  if  any,  indications 
justifiying  the  use  of  OTC  mouthwashes, 
mouth  rinses,  and  gargles  containing 
antimicrobial  agents  for  self-medication 
or  for  oral  health  care  by  lay  consumers. 

b.  Lozenges  and  gums.  Lozenges  or 
troches,  as  they  are  sometimes  called, 
are  circular  or  oblong  in  shape.  They  are 
made  by  cutting,  punching,  or  molding  a 
flavored  mass  consisting  of  sugars, 
mucilages,  gxmis,  or  bases  of  fruits,  in 
which  active  therapeutic  ingredients  are 
incorporated.  They  are  intended  to  be 
sucked,  gradually  releasing  drugs  into 
the  saliva  to  act  topically  in  the  mouth 
and  throat.  They  are  made  of  varying 
consistencies  depending  upon  the 
intended  dissolution  rate  that  is  required 
to  Uberate  the  desired  quantity  of  drug 
for  the  indicated  therapeutic  purpose 
(Ref.  13). 

The  therapeutic  effectiveness  of 
lozenges  is  difficult  to  evaluate  because 
many  variable  factors  may  alter  their 
performance  during  the  conditions  of 
use.  Meaningful  data  bom  well- 


controlled  studies  on  the  effectiveness 
of  lozenges  are  lacking  because  such 
data  are  difficult  to  obtain  in  patients. 
The  composition,  stability,  consistency, 
size,  rate  of  dissolution,  taste,  odor,  and 
appearance  of  a  lozenge  are  all 
important  factors  that  enter  into 
determining  their  effectiveness.  There  is 
no  set  of  "average"  conditions  under 
which  the  effectiveness  of  a  lozenge  can 
be  determined.  The  size  and  area  of  the 
mouth  and  throat  the  surface  area  the 
drug  is  intended  to  cover,  and  the 
amount  the  pH,  and  viscosity  of  the 
sahva  being  secreted  all  vary  widely 
from  one  individual  to  the  next  and  even 
in  the  same  individual  from  moment  to 
moment  modifying  the  action  of  the 
ingredients  in  a  lozenge.  Generally,  a 
given  dose  in  milligrams  of  each 
ingredient  is  incorporated  in  a  single 
lozenge.  The  cohesion,  the  ease  of 
aborption  by  the  mucous  membrane,  the 
stability  of  drugs  released  from  a 
lozenge,  and  the  cause  and  type  of 
lesion  being  treated  are  also  important 
considerations.  Drugs  that  are  not 
soluble  and  not  easily  absorbed  by  the 
oral  and  pharyngeal  mucous  membranes 
pass  into  the  stomach  and  may  be 
absorbed  there,  acting  systemically.  The 
duration  of  action  of  drugs  released 
from  lozenges  is  generally  short-lived 
and  disappears  as  soon  as  the  drugs  are 
washed  away  by  the  salvia  imless  they 
penefrate  cells  and  bind  with  proteins 
and  other  cellular  constituents  or  are 
incorporated  with  demulcents  that  are 
tenacious  and  not  easily  washed  away 
by  the  saliva.  Their  cohesion  to  the 
mucous  membranes  is  generally 
impredictable  and  of  short  duration, 
particularly  if  they  are  water  soluble. 
Thus,  in  many  cases  if  lozenge's  are  to 
be  effective  they  must  be  used 
frequendy,  usually  in  succession.  As  one 
dissolves,  anothet  must  replace  it  if  the 
active  ingredients  are  to  be  of  benefit 

Claims  are  made  by  some 
manufacturers  that  the  effectiveness  of 
some  drugs  released  from  lozenges  may 
be  two-  or  three-fold'longer  than  the  Ufe 
of  the  lozenge.  In  some  cases  the  Panel 
doubts  that  this  claim  can  be  made 
because  the  effect  of  the  active 
ingredient  is  of  short  duration.  The 
Panel  doubts  that  benzocaine  released 
from  a  lozenge  can  produce  anesthesia 
for  3  or  4  hours  when  it  finds  that 
aqueous  solutions  of  the  same  ingredient 
afford  relief  for  less  than  30  minutes. 

Lozenges  for  use  in  the  mouth  and 
throat  usually  contain  antimicrobial 
agents,  local  anesthetics,  astringents, 
expectorants,  demulcents, 
decongestants,  debriding  agents,  or 
combinations  of  these. 
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The  oropharyngeal  symptoms  which 
lozenges  are  intended  to  relieve  are 
commonly  due  to  local  infection, 
ulcerations,  congestion,  and 
occasionally  to  irritation  from  drying  of 
the  mucosa,  due  to  mouth  breathing  or 
from  smoking.  Most  local  infections, 
particularly  in  the  throat,  are  viral  or 
bacterial  in  origin.  They  are  likely  to 
resolve  spontaneously.  They  can  also  be 
manifestations  or  prodromal  symptoms 
of  serious  illness,  particularly  those  in 
the  throat,  as  is  the  case  in  various 
fevers,  systemic  viral  infections, 
agranulocytosis,  leukemia,  diabetes, 
uremia,  dehydration,  and  other  such 
conditions.  Infections  can  also  be  of 
fungal  origin  and  respond  to  local 
treatment.  However,  the  expertise  and 
advice  of  a  physician  is  required  in  such 
situations.  OTC  products  are  not 
appropriate  for  treatment  in  these 
conditions.  They  may,  however,  give 
symptomatic  relief. 

There  is  no  evidence  based  on  well- 
controlled  clinical  studies  to  support  the 
effectiveness  of  lozenges  which  contain 
antimicrobial  agents  for  OTC  use.  It  is 
doubtful  that  they  reach  the 
microorganisms  in  the  infected  tissues. 
Effective  broad-spectrum  antiseptic 
agents  not  only  kill  the  microorganisms 
but  also  damage  the  host  cell.  The  Panel 
feels  that  such  agents  may  do  more 
harm  than  good.  Furthermore,  dilution 
by  the  flow  of  saliva  and  the  poor 
contact  with  infected  tissue  make  the 
use  of  antimicrobial  ingredients  in 
lozenges  an  inefficient  method  of 
applying  such  drugs  locally.  The 
medicines,  as  a  rule,  fail  to  reach 
infections  in  the  furrows  of  the  tongue, 
tonsillar  crypts,  and  other  inaccessible 
areas.  Even  if  they  do  reach  the  areas, 
long-tehn  clinical  use  attests  to  the  fact 
that  they  are  of  dubious  value  in 
overcoming  infections.  A  low 
concentration  of  an  antimicrobial  agent 
in  the  mouth  can  also  encourage 
overgrowth  of  resistent  bacterial 
organisms  and  fungal  agents,  such  as 
oral  Candida,  perhaps  by  altering  the 
natural  flora  in  the  mouth  (Ref.  14].  If  an 
antimicrobial  agent  is  necessary  to 
combat  an  infection  such  as  a 
streptococcal  sore  throat,  then  one  with 
specific  activity,  such  as  pencillin, 
should  be  taken  orally  or  given 
pareriterally  and  used  under  the  advice 
of  a  physician.  Though  certain 
antimicrobial  agents  in  lozenges  may  be 
helpful  in  treating  certain  ulcerative 
conditions,  drugs  that  are  effective 
systemically  are  preferred  to  those 
applied  locally.  Some  antiseptics  may 
irritate  the  mucous  membranes  and, 
likewise,  some  drugs,  when  applied 
locally,  may  also  cause  sensitizadon 


and  at  a  later  date  cause 
hypersensitivity  reactions  if  there  is 
reexposure  to  the  agent. 

Lozenges  containing  local  anesthetics 
often  temporarily  help  relieve  soreness 
in  the  mouth  and  throat  and  are  worth 
using  when  this  symptom  is 
troublesome,  provided  the  agent  is  able 
to  reach  the  affected  site  and  penetrate 
through  the  mucous  membranes  to  exert 
its  action  on  pain  receptors.  Benzocaine 
is  one  of  the  most  widely  used  drugs  for 
this  purpose.  Benzocaine  can  sensitize, 
but  is  seldom  known  to  do  so  when  used 
in  lozenges.  When  patients  are  already 
sensitized  to  a  drug  after  topical  use  on 
the  skin  or  systemically,  lozenges 
containing  that  drug  can  cause  local 
hypersensitivity  reactions  when  applied 
to  a  mucous  membrane. 

Aromatic  flavorants  or  odiferous 
substances  may  increase  the  flow  of 
saliva.  Their  vapor,  if  they  are  volatile, 
may  produce  a  sensation  which  partially 
masks  minor  pharyngeal  and  nasal 
discomfort.  Menthol,  for  example, 
stimulates  receptors  for  cold,  thereby 
producing  the  sensation  of  coldness 
which  temporarily  masks  the  pain. 
Menthol  has  a  local  anesthetic  effect 
with  a  mean  duration  of  1.5  minutes  and 
a  mean  latency  p^  iriod  of  0.16  minutes 
(Refs.  15  and  16). 

Demulcents  incorporated  in  lozenges 
may  reheve  discomfort  by  coating 
irritated  or  inflamed  mucous  membranes 
and  acting  as  protectants.  Astringents 
incorporated  in  lozenges  may  act  as 
protectants  by  coagulating  proteins  and 
may  relieve  symptoms.  Debriding  agents 
and  expectorants,  when  incorporated  in 
lozenges,  may  aid  in  the  removal  of 
phlegm,  mucus,  and  debris,  thereby 
relieving  pain  and  discomfort. 
Decongestants  incorporated  in  lozenges 
may  relieve  symptoms  by  shrinking 
mucous  membranes  and  reheving 
congestion  and  by  reducing  swelling 
which  is  stimulating  pain  receptors. 

The  stability  of  ingredients  and  their 
chemical  interaction  with  the  "inactive" 
ingredients  of  a  lozenge  or  a  troche  is  of 
some  concern  to  the  panel.  In  one 
particular  study,  a  formulation 
containing  benzocaine  was  found  to 
have  lost  half  strength  after  6  months  in 
an  unopened  container  (Ref.  17).  Aspirin 
in  certain  formulations  is  hydrolyzed, 
and  the  odor  of  acetic  acid  is 
predominant  when  the  container  is 
opened.  Phenol  may  be  oxidized  to 
quinones  and  be  rendered  ineffective. 
The  shelf  life  of  a  lozenge,  also,  is  of 
concern  to  the  Panel.  Not  only  does  the 
Panel  feel  that  the  tenets  of  good 
manufacturing  procedures  be  rigorously 
followed,  but  also  that  the  shelf  life  of  a 
product  be  indicated  together  with 


conditions  of  storage  and  other  pertinent 
environmental  factors. 

Aspirin  is  incorporated  in  chewing 
gum  supposedly  to  provide  a  topical 
action.  In  most  cases  the  use  of  the  gum 
is  intended  for  slow  release. 

The  Panel  feels  that  the  weight  of  the 
drug  in  milligrams  per  lozenge  should  be 
stated  along  with  the  total  weight  of  the 
lozenge  so  that  the  consumers  have  all 
data  and  all  facts  pertaining  to  the 
concentration  of  drug  in  the  formulation. 

The  following  is  a  brief  summary  of 
the  use  of  lozenges.  Local  anesthetic- 
containing  lozenges  may  temporarily 
alleviate  discomfort  and  soreness  of  the 
throat  and  are  worth  using  when  these 
symptoms  are  present.  Astringents  and 
demulcents  may  act  as  protectants  and 
are  also  worth  using.  Debriding  agents 
in  lozenges  alleviate  discomfort  by 
removing  phlegm,  mucus,  and  other 
debris.  Effective  expectorants  may  do 
likewise.  Decongestants  in  lozenges 
decrease  congestion  of  mucous 
membranes  and  alleviate  discomfort  due 
to  inflammation  or  irritation.  They  may 
also  retard  the  absorption  of  topical 
anesthetics  and  prolong  pain  relief.  If  a 
bacterial  throat  or  mouth  infection 
requires  an  antimicrobial  agent,  one 
with  specific  toxicity  that  acts 
systemically,  such  as  an  antibiotic, 
should  be  used. 
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6.  Recommended  dose  for  oral  health 
care  products.  The  Panel  has  defined 
and  outlined  below  the  general 
components  of  a  dosage  schedule  for  all 
products  used  in  the  oral  cavity.  The 
basis  of  the  Panel's  conclusions  and 
recommendations  are  discussed  in  the 
general  comments  of  each 
pharmacologic  class  and  in  the 
individual  ingredient  statements 
elsewhere  in  this  docimient. 

a.  Dosage  range.  The  Panel  has 
examined  the  data  submitted  and 
concludes  that,  for  purposes  of  clarity 
and  accuracy,  it  is  necessary  to  define 
the  components  of  a  dosage  regimen. 
The  components  of  a  regimen  for  a 
particular  product  include  a  minimum 
efTective  dose,  a  usual  single  dose,  a 
usual  effective  dose  range,  a  maximtmi 
allowable  single  dose,  and  a  maximum 
daily  (24  hours]  dose.  These  components 
of  a  dosage  schedule  are  defined  by  the 
Panel  in  relation  to  a  general  OTC  target 
population  for  which  relief  of  symptoms 
is  sought  such  as  minor  pain  due  to  sore 
throat,  sore  mouth,  throat  irritations, 
and  antimicrobial  activity. 

(1)  Minimuip  effective  dose.  The 
minimum  effective  dose  is  the  amount  of 
drug  necessary  to  achieve  the  intended 
effect  in  some  individuals  in  a 
significant  OTC  target  population. 

(2)  Usual  effective  dose.  The  usual 
single  dose  is  the  amount  of  drug 
necessary  to  achieve  the  intended  effect 
in  most  individuals  in  a  significant  OTC 
target  population. 

(3)  Usual  effective  dosage  range.  TTie 
usual  effective  dosage  range  is  the  range 
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between  the  minimum  effective  dosage 
and  the  maximum  allowable  single  dose. 

(4)  Maximum  allowable  safe  dose. 
The  Panel  finds  that  there  may  be 
circumstances  when  more  than  the  usual 
single  dose  may  be  needed  to  provide  an 
adequate  effect.  An  increase  in  the  usual 
single  dose  may  be  justified,  for 
example,  in  individuals  who,  because  of 
their  age,  body  size  or  weight,  or  other 
factors,  require  a  higher  dose.  The  Panel 
defines  the  maximum  single  dose  for 
most  products  as  the  maximiun  amount 
of  drug  that  is  safe  and  effective  for  use 
every  2  hours. 

(5)  Maximum  daily  dose.  The 
maximum  daily  dose  is  the  maximum 
amount  of  a  drug  that  is  safe  and 
effective  for  use  in  a  24-hour  period. 
Drugs  that  are  sprayed  or  used  as  rinses 
or  gargles  may  be  absorbed  through  the 
mucous  membranes  or  swallowed  and 
absorbed  from  the  gastrointestinal  tract 
and  thus  produce  systemic  effects. 

The  Panel  considers  the  adherence  to 
a  maximum  daily  dose  necessary  in  the 
interest  of  safety.  The  clinical 
evaluation  of  some  drugs  clearly 
demonstrates  side  effects  in  the  various 
organ  systems  and  unwanted  and 
sometimes  dangerous  symptoms.  The 
maximum  daily  doses  are  indicated  in 
the  appropriate  ingredient  sections 
together  with  the  adverse  effects  that 
can  occur  if  these  doses  are  exceeded. 

C.  Determination  of  Safety  and 
Effectiveness 

1.  Safety  and  effectiveness  of 
ingredients  for  use  in  the  oral  cavity. 
The  Panel  arrived  at  its  conclusions  and 
recommendations  regarding  the  safety 
and  effectiveness  of  all  active 
ingredients  after  considering  all 
pertinent  data  and  information 
submitted.  "The  Panel  has  adopted  the 
following  general  guidelines: 

a.  Safety.  The  Panel's  determination 
of  the  safety  of  single  ingredients  and 
combination  products  was  based  on  the 
following  criteria: 

(1)  The  incidence  and  risk  of  adverse 
reactions  and  significant  side  effects 
when  the  agent  was  used  according  to 
adequate  directions  and  instructions  on 
the  labeling. 

(2)  The  potential  for  harm  that  might 
result  from  abuse  or  misuse  under 
conditions  of  widespread  OTC 
availability. 

(3)  Assessment  of  the  benefit-to-risk 
ratio. 

Ingredients  and  combination  products 
that  have  been  classed  as  Category  I  by 
the  Panel  require  no  further  testing  or 
evaluation  for  effectiveness  or  safety. 
Ingredients  and  combinations  that  have 
been  classed  as  Category  III  for  safety 
shall  be  subjected  to  testing  outlined  in 


the  appropriate  Data  Required  for 
Evaluation  sections  on  Category  III 
testing  procedures.  The  manufacturer 
will  be  required  to  supply  only  the 
information  that  is  missing  and  not  all 
the  information  outlined  in  the  section 
on  testing. 

b.  Effectiveness.  The  Panel's 
determination  of  the  therapeutic 
effectiveness  of  ingredients  and 
combinations  for  use  in  the  oral  cavity 
was  based  on  published  and 
impublished  studies  containing 
pharmacologic  data  considered  by  the 
Panel  to  be  scientifically  valid  and 
pertinent.  Clinical  criteria  for  proof  of 
effectiveness  of  a  single  agent  or 
combination  were  determined  by 
evaluating  data  from  valid  controlled 
studies,  both  subjective  and  objective, 
and  by  calling  on  the  clinical  expertise 
of  the  Panel  members.  These  criteria 
will  be  discussed  elsewhere  in  this 
document  (See  paragraph  C.  of  parts 
m..  IV..  v..  VI.,  Vn.,  and  Vm.  below— 
Data  Required  for  Evaluation.) 

Criteria  for  proof  of  effectiveness  of 
the  pharmacologic  types  of  drugs 
evaluated  were  obtained  from  clinical 
studies  which  showed  that  an  agent  or 
combination  caused  a  significant 
amelioration  of  the  symptoms  or 
provided  a  therapeutic  effect  for  the 
stated  indication  in  the  labeling. 

Ingredients  or  combinations  that  have 
been  classed  as  Category  III  for 
effectiveness  by  the  Panel  shall  be 
subjected  to  such  testing  as  is  required 
in  the  section  on  Category  III  testing 
procedures.  Only  that  data  which  the 
Panel  questions  need  be  submitted 
imless  the  Panel  concludes  that  the 
entire  series  of  tests  for  effectiveness 
should  be  performed. 

The  majority  of  products  used  in  the 
mouth  and  throat  submitted  to  the  Panel 
for  review  consists  of  combinations  of 
active  ingredients  used  together  with 
pharmaceutical  necessities  listed  as 
inactive  ingredients.  The  remainder  are 
single-entity  active  ingredients  used 
with  pharmaceutical  necessities.  The 
Panel  recognizes  that  in  order  to  be 
effective,  the  final  product  must  be 
formulated  properly  and  must  conform 
to  accepted  pharmaceutical 
manufacturing  standards.  If  not  properly 
formulated,  ingredients  may  not  be 
bioavailable.  or  if  they  are  bioavilable, 
they  are  present  in  less  than  the 
minmum  effective  dose  or  not  in  the 
form  that  exerts  the  intended 
therapeutic  effects. 

Important  factors  which  the  Panel 
considered  in  making  its  evaluations 
included  the  concentration  of  the  active 
ingredients  in  the  meditmi  in  which  they 
are  incorporated,  the  viscosity,  the 
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volatility  of  the  medium,  the  method  by 
which  the  active  ingredient  maintains 
contact  with  the  mucous  membranes  for 
the  necessary  length  of  time  to  assure  a 
maximum  therapeutic  effect,  the  acidity 
or  alkalinity  of  the  medium,  and  the 
stabihty  of  the  final  product.  Another 
important  consideration  to  which  the 
Panel  gave  weight  was  whether  or  not 
inert  ingredients  or  active  ingredients  in 
a  preparation  interact  or  nullify  the 
action  of  the  principal  active  ingredients 
(Ref.  1).  The  designation  of  a 
pharmaceutical  necessity  as  inactive  or 
inert  does  not  necessarily  indicate  that 
such  an  ingredient  is  chemically  or 
pharmacologically  inactive.  An 
ingredient  in  a  formulation  containing 
more  than  one  active  ingredient  could 
diminish  the  effectiveness  of  another 
ingredient  by  retarding  its  absorption  in 
the  mucous  membranes  or  its  passage 
into  the  lesion  to  which  it  is  applied  by 
altering  the  alkalinity  or  acidity  of  the 
medium  and  thereby  changing  the 
degree  of  ionization  and  its  ability  to 
penetrate  epithelial  barriers.  The  Panel 
also  considered  the  effects  of  protein 
binding.  Such  binding  could  occur  in 
such  a  manner  that  an  ingredient  would 
not  be  released  to  exert  its  claimed 
therapeutic  effect  or  be  absorbed  (Refs. 
1,  2,  and  3). 

The  medium  in  which  an  active 
ingredient  is  incorporated  not  only  must 
provide  the  necessary  solubility  and 
stability  but  also  must  maintain  contact 
of  the  active  ingredient  with  the  surface 
upon  which  it  acts. 
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2.  Testing  for  recategorization  of 
Category  III  ingredients.  When  an 
ingredient  or  combination  of  ingredients 
is  classfied  as  Category  III  because  of 
insuf^cient  data  concerning  its  safety, 
effectiveness,  or  both,  the  manufacturer 
that  produces  such  an  ingredient  or 
combination  of  ingredients  must  supply 
data  to  permit  its  reconsideration  and 
reclassiHcation  from  Category  III  to 
Category  I.  If  such  data  are  not 
available,  the  ingredient  must  undergo 
additional  testing.  The  data  submitted 
for  reclassification  should  be  available 
in  the  time  period  specified  at  the  end  of 


the  description  of  each  pharmacologic 
group.  The  Panel  has  indicated  at  the 
end  of  each  section  for  each 
pharmacolc^c  group  protocols  for 
obtaining  data  that  are  apphcable  to 
that  particular  pharmacologic  group. 
General  principles  of  the  testing  for 
reclassification  applicable  to  all 
pharmacologic  groups  are  outlined 
below. 

The  Panel  considers  the  recommended 
protocols  to  be  in  agreement  with  the 
present  state  of  the  sciences  of 
pharmacology  and  toxicology.  The 
protocols  suggested  do  not  preclude  the 
use  of  other  newer,  more  refined 
laboratory  or  clinical  investigative 
methods  to  establish  safety  or 
effectiveness  of  an  ingredient. 
Manufacturers  are  expected  to  furnish 
only  data  relevant  to  unanswered 
questions  in  the  ingredient  sections  or 
other  sections  of  this  document 
regarding  the  safety  and  effectiveness  of 
the  ingredients  in  their  product.  They 
are  not  expected  to  furnish  all  the  data 
listed  in  the  guidelines  below. 

Safety  studies  are  required  if  the  data 
submitted  do  not  substantiate  claims 
that  an  ingredient  is  safe  when  used  as 
indicated  in  the  labeling  adopted  by  the 
Panel.  Effectiveness  studies  likewise  are 
required  if  the  data  submitted  do  not 
substantiate  the  claim  that  an  ingredient 
or  product  is  effective  when  used  as 
indicated  in  the  labeling  adopted  by  the 
Panel. 

a.  General  considerations.  The  Panel 
has  categorized  the  ingredients  it  has 
evaluated  in  the  following 
pharmacologic  groups:  (1]  Anesthetics, 
(2)  antimicrobial  agents,  [3]  astringents, 
(4]  debnding  agents,  (5]  decongestants, 
(6)  demulcents,  and  [7]  expectorants. 
The  ingredients  of  each  category  are 
grouped  together,  preceded  by  general 
descriptive  introductory  statements  and 
followed  by  individual  ingredient 
statements,  labeling  statements  for  the 
pharmacologic  group,  and  data  required 
for  evaluation  statements. 

Certain  general  comments  applicable 
to  the  preparation  of  protocols  for  the 
evaluation  of  all  oral  health  care 
ingredients  considered  by  the  Panel  are 
discussed  below.  Comments  that  are 
applicable  only  to  a  particular 
pharmacologic  class  and  not  to  all  OTC 
oral  health  care  ingredients  are 
considered  at  the  end  of  the  discussion 
pertaining  to  that  particular 
pharmacologic  group. 

It  is  the  consensus  of  the  Panel  that  it 
is  reasonable  to  allow  2  years  for  the 
development  and  review  of  evidence 
that  will  permit  final  classification  of  the 
safety  and  effectiveness  of  a  Category 
in  oral  health  care  ingredient.  The 
ingredients  reviewed  by  the  Panel  and 


classified  as  Category  III  pose  no 
serious  problem  or  hazard  for  the 
consumer.  Marketing  need  not  cease 
during  the  time  the  product  is 
undergoing  testing.  The  Panel  expects 
testing  or  reformulation  to  commece 
promptly.  If  data  regarding  adequate 
effectiveness  and  safety  are  not 
submitted  within  2  years,  the  ingredients 
or  a  combination  should  no  longer  be 
marketed  as  an  OTC  product. 

b.  Procedure  for  conducting  studies  on 
normal  volunteer  subjects  and  patients. 
Investigational  studies  of  a  proper 
design  should  be  conducted  on  human 
volunteers  if  reproduction  of  a  particular 
lesion  or  oral  cavity  condition 
manifesting  symptoms  that  are  relieved 
as  alleged  in  the  labeling  for  indications 
is  feasible  (Ref.  1).  Examples  of 
experimental  designs  that  may  be 
appropriate  and  acceptable  to  the  Panel 
include  cross-over,  double-blind, 
factorial,  sequential  trial,  single-blind 
trial,  and  therapeutic  equivalency 
studies  (Refs.  2  and  3].  Preference 
should  be  given  to  using  double-blind 
studies  with  controls,  so  that  the  studies 
will  demonstrate  the  effectiveness  of  the 
product.  The  cross-over  technique 
should  be  used  if  possible.  When  used  in 
a  single-dose  study,  a  period  of  12  hours 
or  more  should  elapse  to  allow 
elimination  of  an  absorbed  drug  from 
the  system.  If  repeated  doses  are  used, 
longer  periods  of  time  should  be  allowed 
for  such  elimination.  When  the  identity 
of  an  ingredient  cannot  be  masked  In 
performing  a  double-blind  study  and  a 
suitable  placebo  is  not  available,  control 
and  treatment  periods  should  be 
alternated  if  feasible.  The  control  and 
treatment  periods  should  be  of  sufficient 
duration  to  allow  subjects  to  serve  as 
their  own  control  (Ref.  4). 

A  sufficient  number  of  subjects  should 
be  use  in  such  a  study  to  permit 
statistical  analysis  of  the  data  obtained 
(Ref.  1).  The  number  of  subjects  tested 
should  be  sufficient  to  eliminated 
examiner  bias,  bias  introduced  by  the 
placebo  effect  and  the  effects  of 
psychological  responses  to  pain  or  to  the 
symptoms  in  tested  subjects.  The 
subjects  should  be  of  both  sexes  and 
within  the  age  groups  for  which  use  of 
the  product  is  intended.  The  subjects 
should  be  healthy  and  free  any  ailment 
and  should  not  be  receiving  any  oral, 
parenteral,  or  topical  medication. 
Female  subjects  should  not  be  pregnant 
of  menstruating  (Ref.  4). 

The  study  should  be  of  sufficient 
duration  to  demonstrate  effectiveness.     . 
The  treatments  should  be  performed  on 
a  random  basis.  The  number  and 
frequency  of  the  applications  of  the 
preparation  should  be  the  same  as 
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would  be  the  case  if  the  preparation 
were  being  used  clinically.  Any 
manifestation  of  local  or  systemic 
irritancy,  sensitivity,  or  toxicity  in  these 
tests  should  be  recorded  and  treatment 
discontinued. 

When  studies  are  performed  in 
clinical  situations,  a  large  number  of 
appropriate  subjects  with  different  types 
of  oral  cavity  lesions  or  conditions 
presenting  symptoms  amenable  to 
treatment  by  OTC  oral  health  care 
products  should  be  studied. 
Differentiation  of  patients  should  be 
made  in  accordance  with  the  type  and 
cause  of  a  symptom,  llie  randomization 
procedure  should  be  used  so  that 
variables  not  otherwise  controlled 
balance  out  (Ref.  5). 

There  should  be  detailed  explanation 
of  the  criteria  for  assessment  of  the 
condition  to  be  treated  by  the 
ingredient,  of  the  method  employed  in 
testing,  and  of  the  validity  of  the  method 
or  methods  used.  Baseline  demographic, 
medical,  historical,  and  physical  data  for 
each  subject  should  be  obtained  and 
recorded.  Such  data  should  include  a 
medical  history,  a  physical  examination, 
laboratory  studies,  and  other  pertinent 
data  (Ref.  6). 

Studies  should  be  performed  on 
patients  who  have  painful  lesions, 
infections,  or  other  afflictions  in  the 
mouth  or  throat  that  are  amenable  to 
treatment  with  OTC  products.  Subjects 
who  have  similar  conditions  and  are 
being  treated  with  a  preparation  should 
be  divided  into  a  treated  group  and  a 
placebo  group  to  obtain  a  controlled 
study  (Ref.  7).  Again,  before- treatment 
data  should  be  obtained  and  recorded. 
The  degree  of  relief  of  symptoms,  the 
onset  of  action,  whether  partial  or 
complete,  the  duration  of  action,  and  the 
presence  or  absence  of  any  rebound 
effect  after  the  initial  effect  of  the  drugs 
wears  off  should  be  noted.  A  grading  or 
scoring  technique  should  be  used  to 
determine  the  degree  of  relief  obtained 
from  the  symptoms  being  treated.  The 
application  of  the  product  should  be  in 
accordance  with  the  method  outlined  in 
the  indication  for  use  on  the  labeling. 
Tests  should  be  performed  using  the 
final  product  formulation  (Refs.  2  and  8). 

The  range  between  the  minimum 
effective  concentration  and  the  maximal 
allowable  (safe)  concentration  should  be 
determined  when  lacking.  This  may  be 
expressed  in  terms  of  the  percent 
concentration  of  the  preparation. 
Consideration  should  be  given  as  to  how 
the  drug  is  absorbed  or  penetrates  the 
mucous  membranes,  its  duration  of 
action,  and  its  relationship  to  the  length 
of  time  it  remains  in  contact  with  a 
mucous  membrane.  Only  the  topical 
effect  should  be  considered.  The  fact 


that  a  drug  is  absorbed  and  is  detectable 
in  the  blood  or  is  excreted  into  the  urine 
in  its  pure  form  or  as  metabolites  will 
not  be  accepted  as  evidence  of 
effectiveness. 

If  not  known,  an  attempt  should  be 
made  to  determine  the  possible 
mechanism  of  action  or  actions  of  the 
drug  or  drugs. 

c.  Interpretation  of  data.  Detailed 
records  should  be  kept.  These  should 
include  legends,  with  specific 
explanation  of  codes,  doses,  mode,  date, 
and  time  of  application,  the  period  of 
latency  from  the  moment  of  application 
to  the  development  of  the  desired 
therapeutic  effect,  the  duration  of  the 
effect,  the  frequency  of  testing,  and  the 
duration  of  the  test  period.  Investigative 
methods  should  be  described  in 
sufficient  detail  so  that  the  experiments 
may  be  repeated  by  another  investigator 
to  verify  and  confirm  results  obtained 
from  a  particular  investigator  (Refs.  1,  2, 
8,  and  9). 

Steps  should  be  taken  to  eliminate 
examiner  bias  in  both  volunteer  or 
clinical  trials.  Proper  interpretation  and 
explanation  of  the  results  should  be 
provided.  Whenever  possible,  statistical 
analysis  should  be  employed  to  evaluate 
the  results. 

Positive  evidence  of  drug 
effectiveness  should  be  obtained  from  a 
minimum  of  two  studies  based  on  the 
results  of  two  different  investigators  or 
laboratories. 

All  data  submitted  to  FDA  must 
present  both  favorable  and  unfavorable 
results. 

d.  Safety  evaluation.  Adequate, 
acceptable,  controlled  in  vivo  studies  of 
acute  and  chronic  toxicity  in  several 
species  of  animals  should  be  supplied. 
The  oral  LDw  (mean  lethal  dose]  in 
animals  should  be  established  and,  if 
possible,  the  range  of  the  toxic  dose  in 
man  should  be  made  available.  This  is 
important  particularly  since  individuals, 
especially  children,  may  accidently 
ingest  an  overdose  or  inhale  excessive 
quantities  of  these  medications  (Refs.  1 
and  10).  Chronic  toxicity  studies  of 
ingredients  classified  as  Category  III 
should  be  performed  by  two 
independent  investigators  (Refs.  11  and 
12). 

Tests  for  irritancy  should  be 
performed.  These  should  include  acute 
eye  irritation,  primary  skin  irritation, 
corrosivity,  acute  and  subacute  dermal 
toxicity,  and  sensitivity  in  animals 
(rabbits).  Tests  for  topical  irritancy  on 
the  oral  and  pharyngeal  mucous 
membranes,  including  sensitization  of 
the  skin,  and  systemic  sensitivity  in 
man,  should  be  performed  if  feasible. 
Methods  for  testing  for  irritancy  and 
sensitivity  are  described  below. 


Data  on  systemic  absorption, 
distribution,  the  metabolic  fate,  the  rate 
of  excretion,  and  possible  cumulative 
effects  should  be  supplied  as  discussed 
in  the  ingredient  statements  of  this 
documeYit. 

e.  Recommended  toxicologicat 
studies.  A  variety  of  toxicological  data 
can  be  obtained  to  demonstrate  that  a 
preparation  is  safe.  Manufacturers  are 
expected  to  conduct  the  applicable 
studies  listed  below.  The  Panel 
emphasizes  that  this  requirement  does 
not  preclude  the  use  of  better  testing 
methods  which  may  be  developed  in  the 
future.  The  Panel  recommends  that  the 
following  data  be  obtained  in  animals 
for  the  active  ingredient(8)  and  for  the 
formulation(s)  intended  for  use  on  the 
mucous  membranes  of  the  mouth  and 
throat. 

(1)  Preclinical  animal  studies,  (a) 
Acute  oral  LDh  toxicity  in  rats. 

(b)  Acute  eye  irritation  in  rabbits.    ■ 

(c)  Primary  skin  irritation  and 
corrosivity  in  rabbits  or  other  suitable 
animals. 

(d)  Acute  toxicity  on  the  oral  and 
pharyngeal  mucous  membranes  in 
rabbits  or  other  suitable  animals  (Refs. 
11. 13,  and  14). 

(e)  Acute  toxicity  of  inhaled  aerosols 
and  sprays  in  rats  or  other  suitable 
animals. 

(f)  Skin  sensitization  studies  in  rabbits 
and  guinea  pigs  or  other  suitable 
animals. 

(2)  Irritancy  and  sensitivity  studies  in 
humans.  A  number  of  methods 
embodying  the  use  of  patch  testing  have 
been  proven  of  value  in  determining 
skin  irritancy  and  systemic 
sensitization.  The  Panel  recommends 
that  one  of  the  following  methods  of 
patch  testing  be  performed: 

(a)  The  Draize  human  skin  irritancy 
and  sensitization  tests  or  one  of  the 
various  modifications  may  be  used.  Hie 
testing  should  be  performed  on  the  skin 
of  the  subject's  back  or  arm  (Refs.  1  and 
15). 

(b)  The  method  of  Shelanski  and 
Shelanski  (Ref.  16],  in  which  the  active 
ingredients  or  the  formulation  under 
study  is  applied  at  frequent  intervals  of 
1  or  2  days  to  the  test  site  for  3  to  4 
weeks  may  be  used.  After  a  rest  period 
of  2  weeks,  a  single  dose  of  the  drug  or 
formulation  is  appUed  as  a  challenge 
(Ref.  16).  The  preliminary  applications 
are  m6de  to  detect  primary  skin  irritants 
and  provoke  sensitization  in  susceptible 
individuals.  The  challenging  dose 
detects  whether  or  not  the  drug  is  a  skin 
sensitizer. 

(c)  The  maximization  procedure  of 
Kligman  (Ref.  17)  or  one  of  its 
modifications  uses  an  irritant  which  is 
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applied  over  a  desquamated  test  site. 
Desquamation  is  performed  by  using  a 
rubbing  teduiique  which  facilitates 
penetration,  thereby  hastening  and 
accentuating  the  skin-sensitizing 
potential  of  a  substance  (Ref.  17). 

Solvents  and  other  substances  that 
are  classed  as  inert  ingredients  used  to 
formulate  a  finished  product  are  indeed 
active  in  many  instances  and  may 
penetrate  the  mucous  membranes  of  the 
mouth  and  throat  or  can  be  swallowed. 
These  are  absorbed  and  detoxified  or 
excreted  in  the  same  manner  as  the 
active  ingredients.  It  is  possible  for 
highly  lipophilic  substance^  used  daily 
for  long  periods  of  time  to  accumulate  in 
the  adipose  and  other  lipid-rich  tissues, 
particularly  if  they  are  not  readily 
biodegradable.  They  may  remain  in  the 
tissues  for  days,  weeks,  or  months  and 
produce  chronic  toxicity  (Refs.  8, 9,  and 
18).  However,  none  of  the  ingredients 
the  Panel  has  evaluated  are  retained  for 
long  periods  of  time  in  adipose  or  lipid- 
rich  tissues.  Animal  studies  should  be 
performed  as  a  preliminary  to  human  in 
vitro  testing  (Ref.  1). 

The  Panel  recognizes  that  the  clinical 
studies  and  studies  on  volunteers  in  the 
case  of  many  ingredients  will  be 
subjective  since  objective  methods  are 
not  available  in  many  cases.  This  is 
applicable  particularly  to  studies  of 
preparations  that  relieve  pain  and 
discomfort.  The  Panel  accepts  such 
studies  if  they  are  performed  according 
to  the  guidelines  outlined  above.  The 
Panel  also  recognizes  that  certain 
ingredients  have  a  dual  action.  An 
expectorant  may  relieve  discomfort  or 
soteness  in  the  throat  by  acting  both  as 
a  debriding  agent  and  a  detergent.  The 
Panel  accepts  data  for  evaluation 
applicable  to  the  principal  action  a  drug 
manifests  when  such  overlapping  of 
action  exists. 
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D.  Labeling  of  OTC  Oral  Health  Care 
Products 

The  Panel  emphasizes  the  importance 
of  specific  informative  and  truthful 
labeling  so  that  the  consiuner  can  select 
the  most  appropriate  product  for  his/her 
condition  and  use  it  in  the  prescribed 
manner  appropriate  for  obtaining  the 
claimed  therapeutic  effect. 

The  Panel  reviewed  the  general 
labeling  requirements  previously 
adopted  by  FDA  for  OTC  products  (21 
CFR  Part  201).  These  requirements 
provide  for  labeliDg  information  on  the 
principal  display  panel  of  the  packaging 
form,  a  statement  of  identity,  the 
indications  for  use,  the  identity  of 
ingredients,  directions  for  use,  other 
allowable  information  such  as  product 
performance  or  attributes,  and  general 
and  specific  warnings.  The  Panel 
concurs  that  these  general  requirements 
are  appropriate  for  labeling  of  OTC 
preparations  intended  for  use  in  the 
mouth  and  throat.  The  labeling  of 
individual  active  ingredients  will  be 
discussed  elsewhere  in  this  document. 

After  reviewing  all  submitted  labeling 
of  OTC  products  used  in  the  mouth  and 
throat,  the  Panel  reconmiends  the 
following  additional  requirements: 

1.  The  statement  of  identity.  The 
statement  of  identity  in  the  labeling  of 
the  product  should  contain  the 
established  name  of  the  drug,  if  any,  and 
should  identify  the  product  as  an  "oral 
health  care  product."  It  should  also 
identify  the  pharmacologic  cla8s(e8)  of 
ingredient(8)  contained  within  the 
product,  i.e..  antimicrobial,  anesthetic, 
demulcent,  astrigent.  expectorant 
debriding  agent,  or  decongestant.  When 
two  or  more  active  ingredients  are 
combines  and  each  islisted  as  an  active 
ingredient,  each  ingredient  shall  be 
included  in  the  statement  of  identity. 
The  therapeutic  action  of  a 
pharmarcologic  class  of  an  ingredient 
may  not  be  used  in  the  labeling 
indications  described  below  because 
these  terms  do  not  denote  the  symptoms 
or  disease  process  for  which  they  are 
intended  to  be  used. 

2.  Ingredients.  The  Panel  concludes 
that  products  intended  for  use  in  the 
mouth  and  throat  should  contain  only 
active  ingredient[s)  plus  such  inactive 
ingredients  [pharmaceutical  necessities] 
as  £ire  necessary  for  product 
formulation.  All  such  drug  products 
should  also  identify  the  active  and 
inactive  ingredients  in  the  labeling  by 
their  established  names.  Terms  such  as 
"aromatics,"  "essential  oils,"  and  other 
vague  connotations  give  no  specific 
description  of  the  identity  of  ingredients 
and  should  not  be  used.  The  Panel  will. 
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however,  accept  terms  that  are  specific 
and  are  actively  descriptive,  such  as  "oil 
of  lemon,"  "oil  of  cloves,"  etc.  Since  the 
United  States  is  slowly  converting  to  the 
metric  system,  the  Panel  recommends 
that  metric  units  be  used  in  labeling. 

The  Panel  concludes  that  the  exact 
quantity  of  all  active  ingredients  should 
be  stated  on  the  label  in  percent  by 
weight  or  volume,  in  metric  equivalents, 
and  in  the  amount  present  in  a  unit  dose 
by  weight  if  the  ingredient  is  a  sohd.  If 
the  active  ingredient  is  a  hquid, 
delivered  in  a  unit  dose,  the  amounts 
should  be  stated  by  weight  or  volimie. 

The  Panel  strongly  recommends  that 
the  inactive  ingredients  also  be  listed  on 
the  label.  "Inactive  ingredients"  are  not 
necessarily  inert  and  inactive  and  may 
cause  drug  interactions  if  ingested  with 
other  medications  or  cause  toxic 
manifestations  in  cases  of  overdosage  of 
the  product.  The  Panel  excludes  &om 
this  requirement  flavorants  or  coloring 
agents  which  are  present  in  insignificant 
quantities. 

The  Panel  believes  that  consumers  are 
entitled  to  full  disclosure  of  products 
used  for  self-medication  and  that  each 
inactive  ingredient  should  be  stated  on 
the  label.  The  purpose  each  inactive 
ingredient  serves  in  the  formulation, 
such  as  for  coloring,  as  a  flavorant  or 
solvent,  preservative,  or  vehicle,  should 
also  be  stated  in  the  labeling.  These 
data  are  essential  when  poisonings  are 
suspected,  reactions  due  to 
hypersensitivity  arise,  or  irritations 
develop.  A  minority  of  the  Panel 
believes  the  quantity  of  the  inactive 
ingreients  should  also  be  Usted  on  the 
label. 

The  Panel  concludes  that  therapeutic 
ingredients  that  are  pharmacologically 
or  chemically  active  in  therapeutic 
concentrations  can  be  designated  by  the 
term  "inactive  ingredients"  only  when 
they  are  necessary  for  proper 
formulation  and  are  present  in  less  than 
therapeutic  concentrations. 

It  is  the  consensus  of  the  Panel  that 
the  term  "inert  ingredients"  be  restricted 
to  those  ingredients  that  are  chemically 
inert  or  insoluble  in  vivo  and  not 
absorbed  by  living  cells.  Examples  are 
calcium  sulfate,  silica  gel,  and  activated 
charcoal. 

3.  Indications  and  directions  for  use 
The  indications  for  use  of  oral  health 
care  products  should  be  simply  and 
clearly  stated,  should  provide  the  user 
with  enough  information  for  effective 
and  safe  use  of  the  product,  and  should 
include  the  statement  that  the  product  is 
for  the  temporary  relief  of  symptoms.  No 
reference  should  be  made  or  impUed 
regarding  the  alleviation  or  relief  of 
symptoms  unrelated  to  a  condition  that 
is  not  an  indication  of  the  product 


The  Panel  recognizes  that  indication 
statements  for  oral  health  care  products 
could  be  worded  in  a  variety  of  ways 
and  convey  the  same  meaning,  but  for 
the  sake  of  simplicity,  clarity,  and  in  the 
interest  of  minimiring  consumer 
confusion  the  Panel  recommends  a 
restriction  of  indications  for  oral  health 
care  products.  In  addition,  the  Panel 
believes  that  limiting  indications  would 
protect  the  consumer  from  unfounded, 
misleading,  and  possibly  hazardous 
claims.  It  would  also  eliminate  similar 
products  having  different  indications. 
The  Panel  concludes  that  the  consumer 
would  greatly  benefit  from  such 
labeling. 

The  directions  for  use  of  oral  healA 
care  products  should  be  clear  and 
provide  the  user  with  a  reasonable 
expection  of  the  results  the  product 
produces.  The  directions  should  be  as 
detailed  as  possible  and  placed 
conspicuously  on  the  label.  The  Panel 
would  like  to  emphasize  that  the 
quantity  of  a  product  that  is  used,  its 
mode  and  fi«quency  of  application,  atnd 
its  duration  of  contact  with  or  over  the 
area  in  which  the  symptom  is  located 
are  all  important  considerations  and 
have  a  definite  bearing  on  the 
effectiveness  of  a  product.  Tlierefore, 
the  Panel  recommends  that  careful 
consideration  be  given  to  development 
of  directions  for  use  for  oral  health  care 
products. 

a.  Category  I  indications — (1)  For 
anesthestics/analgesics.  "For  the 
temporary  relief  of  occasional  minor 
irritation,  pain,  sore  mouth,  and  sore 
throat" 

(2)  For  astringents.  "Aids  in  the 
temporary  relief  of  occasional  minor 
irritation,  pain,  sore  mouth,  and  sore 
throat" 

(3)  Fordebriding  agents.  "Aids  in  the 
removal  of  phlegm,  mucus,  or  other 
secretions  in  the  temporary  relief  of 
discomfort  due  to  occasional  sore  throat 
and  sore  mouth." 

(4)  For  demulcents.  "Aids  in  the 
temporary  relief  of  minor  discomfort  and 
protects  irritated  areas  in  sore  mouth 
and  sore  throat" 

b.  Category  H  indications.  Labeling 
for  OTC  oral  health  care  products 
should  be  symption  oriented  and  not 
disease  oriented.  Labeling  statements 
should  not  suggest  or  imply  a  cure  or 
amelioration  of  a  disease  process  or  Ust 
a  disease  entity  for  which  a  product  is 
not  effective.  The  Panel  beheves  that 
consumers  with  specific  diseases  or 
pathologic  lesions  should  be  under  the 
care  of  a  physican  and  that  labeling 
referring  to  diseases  that  require 
medical  intervention  may  mislead  the 
consumer.  Labeling  of  this  type  could 
encourage  self-diagnosis  or  self- 


treatment  of  conditions  not  amenable  to 
OTC  therapy.  Self-medication  may  lead 
to  the  progression  of  a  disease  process 
particularly  if  taken  in  inadequate  doses 
or  intermittently  for  pain  relief  or  other 
conditions  over  prolonged  periods  of 
time  by  individuals  who  have  persistent 
symptoms.  In  addition,  any  reference  to 
pharyngitis,  glossitis,  tonsillitis, 
gingivitis,  aphthous  ulcers,  or  Vincent's 
infection  in  OTC  oral  health  care 
product  labeling  is  unacceptable  to  the 
Panel 

The  Panel  concludes  that  claims  that 
state  or  imply  that  the  prophylatic  use  of 
an  OTC  oral  health  care  product 
maintains  a  healthy  state  in  the  mouth 
or  throat  are  misleading  to  the 
consumer.  Tlierefore,  the  Panel 
recommends  that  any  medicinal  claims 
for  "prevention"  not  be  allowed. 

Tlie  Panel  recommends  that 
indications  not  recognized  by  the 
medical  community  be  placed  in 
Category  H  For  example,  the  Panel  does 
not  know  what  is  meant  by  such 
indications  as  "irritable  throat" 
"soothing  lubricant"  and  "relieves 
stomatitis"  and  believes  that  consumers 
would  also  have  trouble  comprehending 
them. 

The  therapeutic  or  pharmacologic 
class  of  an  ingredient  such  as 
expectorant  anesthetic  or  astringent 
should  not  be  used  in  the  labeling 
indications  because  they  do  not  denote 
the  symptoms  for  which  they  are 
intended  to  be  used.  Cosmetic  claims 
are  not  acceptable  as  indications  for 
OTC  oral  hecdth  care  products. 

The  Panel  has  placed  in  Category  D 
those  indications  that  are  not  supported 
by  scientific  data  or  sound  theoretical 
reasoning  or  are  inaccurate,  misleading, 
or  make  claims  that  exceed  those 
allowed  for  OTC  products.  The 
indications  that  the  Panel  recommends 
be  in  Category  II  are  bated  in  the 
Category  II  labeling  sections  of  each 
individual  pharmacological  group  of 
ingredients. 

a  Category  lU  indications — (1)  For 
antimicrobials.  "For  the  temporary  relief 
of  minor  sore  mouth  and  sore  throat  by 
decreasing  the  germs  in  the  mouth." 

(2)  For  decongestants.  "Aids  in  the 
temporary  relief  of  occasional 
discomfort  due  to  congestion  in  the 
mouth  and  throat." 

(3)  For  expectorants.  "Aids  in  the 
removal  of  secretions  and  in  the 
temporary  relief  of  discomfort  due  to 
occasional  sore  throat  and  sore  mouth." 

(d)  Claims  deferred  to  other  Panels. 
Certain  labeling  claims  have  been 
deferred  to  other  panels  or  to  FDA  for 
review  since  these  claims  involve 
anatomic  areas  other  than  those  defined 
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as  the  boundaries  of  the  Oral  Cavity 
Panel;  therefore,  the  clahns  are  not 
within  the  scope  of  this  Panel.  The 
following  claims  have  been  deferred  to 
the  appropriate  panels  for  consideration: 

"Gum  massage,"  "Prevents  infection 
in  bums,  abrasions,  minor  cuts,  open 
wounds,  scalds,  skin  irritations,  and 
sunburn,"  "For  soreness  or  discomfort 
caused  by  denture  irritation  following 
tooth  extraction  or  other  minor  gum 
irritation,"  'Temporary  relief  of  pain 
and  discomfort  following  periodontal 
procedures  and  minor  surgery  of  the 
mouth,"  "For  management  of  body  odor 
or  repair  of  gum  tissues,"  "Rehef  of 
discomfort,  deodorization,  and  minor 
gum  disorders,"  "Before  and  after 
gingivectomy  or  curettement."  "After 
extractions  and  under  immediate 
dentures,"  'To  promote  healing  and  to 
relieve  itching  and  discomfort  and 
deodorization  in  minor  wounds," 
"Bums,  surface  ulcers,  cuts,  abrasions, 
and  dentures."  "Indigestion  relief,"  "For 
fast  temporary  relief  of  nasal 
congestion,"  "Fast  temporary  rehef  of 
nasal  congestion  and  minor  throat 
irritation."  "Relief  of  postnasal  drip,  gum 
irritation,  and  sinusitis."  "Promotes 
needed  expectoration,"  "For  fast 
temporary  pain  relief  of  minor  denture 
irritation,  toothache,  teething,  and  cold 
sores,"  "Fast  pain-relieving  antiseptic 
for  sores,  cuts,  bums,  insect  bites,  fever 
blisters,  and  cold  sores,"  "Relieves 
irritated  gums,  athlete's  foot,  poison  ivy, 
poison  oak,  and  itchy  bites  from 
chiggers,  mosquitoes,  and  flies," 
"Relieves  pain  &om  minor  injury,  such 
as  minor  cuts,  bums,  scratches, 
abrasions,  razor  nicks,  chafed  or 
irritated  skin,  and  painful  sunburn," 
"Helps  to  prevent  the  spread  and 
reinfection  of  acne,"  "Breathe  easier 
when  nose  is  clogged  due  to  cold,  hay 
fever,  sinusitis,"  "Pain-relieving 
antiseptic  for  athlete's  foot,"  "Dry 
dressings,"  "Prickly  heat,"  "Refreshing 
for  hot.  tired,  perspiring  feet,"  "For  dry 
dressings  and  prickly  heat,"  "Combats 
infections,  soothes  pain,  and  promotes 
rapid  healing,"  "For  superficial  wounds, 
cuts,  minor  bums,  cold  sores,  fev^r 
blisters,  poison  ivy,  sunburn,  and  chafed 
skin,"  "Soothes,  cools  hot  irritated  skin 
of  prickly  heat." 

4.  Warnings.  The  Panel  recommends 
that  additional  statements  be  included 
in  the  labeling  of  oraf  health  care 
products  for  proper  use  and  adequate 
consumer  protection.  These  statements 
are  Hsted  under  the  general  headings  of 
warning  statements. 

The  Panel  agrees  with  the  current 
regulation  (21  CFR  330.1(g))  containing 
the  general  warning  statements,  "Keep 
this  and  all  drugs  out  of  the  reach  of 


children"  and  "In  case  of  accidental 
overdose,  seek  professional  assistance 
or  contact  a  posion  control  center 
immediately."  The  Panel  considers  these 
to  be  reasonable  and  proper  statements 
for  all  OTC  medications.  Speciflc  ^ 

warnings  or  precautions  that  alert 
potential  users  of  possible  serious  side 
effects  of  therapeutic  doses,  drug 
interactions,  and  especially  the 
sequence  of  reactions  due  to  overdose 
or  drug  interactions  will  be  described  in 
the  discussion  of  each  pharmacologic 
class  or  in  individual  ingredient 
statements  elsewhere  in  this  document. 

The  Panel  also  concurs  with  the 
recommended  warning  in  the 
regulations  (21  CFR  369.20)  pertaining  to 
throat  preparations  for  the  temporary 
relief  of  minor  sore  throat  which  states: 
"Warning — Severe  or  persistent  sore 
throat  or  sore  throat  accompanied  by 
high  fever,  headache,  nausea,  and 
vomiting  may  be  serious.  Consult 
physician  promptly.  Do  not  use  more 
than  2  days  or  administer  to  children 
imder  3  years  of  age  unless  directed  by 
physician." 

Because  OTC  products  may  be 
purchased  by  anyone,  the  Panel  is 
concerned  that  the  public  generally  does 
not  regard  OTC  products  as  medicines 
which,  if  used  improperly,  might  result 
in  injurious  or  potentially  serious 
consequences.  Tlie  public  must  be  made 
aware  of  the  concept  that  these 
products,  like  all  medicines,  carry  some 
risk  and  should  be  used  only  as  directed 
for  the  temporary  relief  of  symptoms 
and  not  indiscriminately.  The  Panel, 
therefore,  concurs  with  the  FDA  and 
considers  it  prudent  to  include  the 
general  warning  statements  now 
required  by  §  330.1(g)  (21  CFR  330.1(g)). 

The  consumer  should  be  informed  of 
any  possible  signs  of  known  toxicity, 
adverse  reactions,  or  any  warning 
requiring  discontinuation  of  the  use  of 
the  drug  so  that  appropriate  steps  may 
be  taken  before  more  severe  symptoms 
become  apparent  or  the  condition 
worsens.  For  example,  one  of  the  first 
symptoms  of  iodism  due  to  overuse  of 
iodine-containing  compounds  is 
stuffiness  of  the  nose.  (See  Part  FV. 
B.3.n.  (1)  below— Safety.) 

Sp>ecific  warnings  that  pertain  to  an 
ingredient  appear  below  and  in  the 
discussions  of  individual  ingredients. 
The  consumer  should  also  be  warned  of 
possible  drug  interactions  that  might 
occur  when  a  product  is  taken 
concomitantiy  with  other  OTC  products 
or  medications  prescribed  by 
physicians.  Such  labeling  should  be 
conspicuously  placed  so  that  it  will  not 
be  overlooked  by  the  consumer. 


The  following  are  general  and  specific 
warning  statements  recommended  by 
the  Panel  for  use  in  the  labeling  of  OTC 
oral  health  care  products: 

a.  Statements  for  use  in  the  labeling  of 
all  OTC  oral  health  care  products.  (1) 
"Severe  or  persistent  sore  throat  or  sore 
throat  accompanied  by  high  fever, 
headache,  nausea,  and  vomiting  may  be 
serious.  Consult  physician  promptly.  Do 
not  use  more  than  2  days  or  adniinister 
to  children  imder  3  years  of  age  unless 
directed  by  a  physician." 

(2)  "Discontinue  use  and  consult  a 
physician  if  irritation  persists  or 
increases,  or  a  rash  appears  on  the 
skin." 

b.  Statements  for  use  in  the  labeling 
of  OTC  oral  health  care  products  as 
specified — (1)  For  products  containing 
phenylephrine  hydrochloride  or 
phenylpropanolamine  hydrochloride,  (i) 
"Do  not  use  this  product  if  you  have 
thyroid  disease,  high  blood  pressure, 
diabetes,  or  heart  disease  except  under 
the  advice  and  supervision  of  a 
physician." 

(ii)  "Do  not  use  if  taking  monoamine 
oxidase  inhibitora.  Discontinue  use  if 
dizziness,  headache,  fast  pulse,  tremors, 
or  nervousness  develop.  Consult  a 
physician  if  symptoms  persist." 

(2)  For  products  containing  aspirin,  (i) 
"Do  not  use  if  you  are  sensitive  or 
allergic  to  aspirin." 

(ii)  "Do  not  use  if  you  have  a  bleeding 
problem  or  if  you  are  on 
anticoagulants." 

(iii)  "Do  not  use  without  a  physician's 
or  dentist's  advice  if  your  mouth  is 
highly  irritated  or  ulcerated." 

(iv)  "Do  not  use  after  surgery  in  the 
mouth  or  throat." 

(v)  "Provide  good  fluid  intake  when 
aspirin  or  aspirin-containing 
preparations  are  used." 

(3)  For  products  used  in  the  form  of 
gargles,  mouthwashes,  or  mouth  rinses. 
'Try  to  avoid  swallowing  this  product." 

(4)  For  products  containing  glycerin. 
"Do  not  use  full  strength.  Dilute  with 
two  or  three  volumes  of  water." 

5.  Labeling  of  product  attributes.  The 
Panel  accepts  the  use  of  terms  that 
describe  certain  physical  and  chemical 
quahties  of  OTC  oral  health  care 
products  that  are  indicative  of  product 
performance  so  long  as  none  of  these 
terms  implies  that  it  is  an  indication  that 
the  product  exerts  a  therapeutic  effect, 
e.g.,  "pain  reliever,"  "astringent" 
"demulcent,"  etc.  Tlie  attributes 
described  must  pertain  to  product 
performance  or  to  the  pharmaceutical 
attributes  of  the  formulation.  The 
properties  described  may  be  due  to  the 
effects  of  colors,  taste,  or  smell  of 
specific  inert  or  inactive  ingredients 
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included  in  the  final  product  formation. 
Such  product  characteristics  in  the 
labeling  must  be  placed  apart  from  the 
"indications"  but  must  be  in  a 
conspicuous  part  of  the  labeling  so  that 
the  consumer  will  be  fully  aware  of  their 
existence.  Such  labeling  may  be 
intended  to  make  the  product  more 
appealing  to  the  consumer.  The  Panel 
stresses  that  the  terms  used  in  such 
labeUng  must  be  carefully  selected  so 
that  they  do  not  imply  that  they  exert 
any  therapeutic  effect  or  relieve  any 
symptom,  temporarily  or  permanently, 
or  that  they  ameliorate  a  disease 
process  or  exert  a  curative  effect. 

The  use  of  medicinal  odors  has  been 
associated  with  the  practice  of  medicine 
and  pharmacy  since  the  art  of 
therapeutics  was  first  conceived.  This  is 
of  particular  importance  in  oral  heaf^ 
care  products  since  smell  and  taste  are 
closely  associated.  Although  many 
chemical  and  instrumental  methods 
have  been  used  to  measure  quantities  of 
substances  emanating  from  die  body 
that  cause  specific  ordors,  the  cosmetic 
and  pharmaceutical  industries  often  rely 
on  the  personal  reactions  of  trained 
individuals  using  subjective  methods  in 
making  such  assessments  and 
measurements. 

More  important  than  color  and  odor  is 
the  matter  of  the  taste  of  a  product, 
particularly  one  intended  for  OTC  use. 
The  listing  of  fiavorants  and  essences 
that  are  used  for  disguising  odors  and 
the  fact  that  flavors  of  certain  medicines 
are  in  official  compendia  attest  to  the 
acceptability  of  the  practice  by  the 
community,  the  pharmaceutical 
industry,  and  the  consumer  of  using 
these  agents.  Flavors  that  sweeten  a 
final  product  containing  a  bitter 
ingredient  are  especially  important 
Description  of  the  flavor  in  the  labeling 
is  particularly  important  when  a  product 
is  formulated  with  several  different 
flavors  (i.e.,  cherry  v.  orange  v.  lemon] 
because  one  flavor  may  appeal  to  one 
consumer  and  not  to  another. 

The  Panel  concludes  that  the  practice 
of  using  descriptive  labeling  is  both 
reasonable  and  informative  to  the 
consumer  and  not  objectionable  because 
it  actively  reflects  inherent 
characteristics  and  the  performance  of 
the  marketed  product.  Terms  such  as 
"does  not  stain,"  "pleasant  tasting,"  and 
"non-oily"  are  acceptable.  The  Panel 
finds  any  claims  related  to  product 
performance  that  cannot  be 
substantiated  by  scientific  data 
imacceptabie.  Labeling  containing 
phrases  such  as  "acts  fast,"  "gives  quick 
relief."  "long-acting,"  "remarkable,"  or 
"acts  prompUy"  is  misleading  and  may 
be  confusing  to  the  consiuner  and  is  not 


permitted  unless  such  claims  can  be 
supported  by  adequate  sdenli^c  data. 

E.  Adverse  Reactions 

Most  ingredients  used  in  oral  health 
care  preparations  are  absorbed  bom  the 
mucous  membremes  of  the  mouth  or 
throat  and  pass  systemically  into  the 
blood  stream.  They  may  be  swallowed 
deliberately,  as  is  the  case  when 
lozenges  are  sucked  slowly  over  a 
period  of  time,  and  pass  into  the 
gastrointestinal  tract  where  they  are 
absorbed  and  circidate  systemically.  In 
many  cases  absorpotion  fit)m  the 
mucous  membranes  of  the  mouth  and 
throat  is  more  rapid  than  from  the 
gastrointestinal  tract  Ingredients  may 
be  absorbed  in  sufficient  quantities 
during  even  a  brief  rinse  or  during 
gargling  to  produce  systemic  effects 
(Refs.  1,  2,  and  3). 

Certain  oral  health  care  ingredients 
produce  unwanted  or  adverse  effects 
regardless  of  how  they  are  administered. 
Adverse  effects  to  drugs  are  generally 
categorized  as  acute  overdosage, 
chronic  overdosage,  secondary  effects, 
intolerance,  idiosyncrasy,  local 
irritancy,  local  hypersensitivity,  and 
systemic  hypersensitivity  (allergic] 
reactions.  Side  effects  are  not  adverse 
reactions  but  are  sometimes  erroneously 
classed  as  such.  Adverse  reactions  may 
be  local  or  systemic  or  a  combination  of 
bodi  (Ref.  4]. 

1.  Overdosage.  Overdosage,  often 
referred  to  as  acute  toxicity,  may  occur 
after  taking  a  single  dose  that  is  in 
excess  of  the  therapeutic  dose,  by 
accumulation  after  repeating  therapeutic 
doses  at  frequent  intervals,  or  by 
deliberate  ingestion  of  massive  doses. 
Overdosage  is  usually  manifested  as  an 
exaggerated  form  of  the  pharmacologic 
action  or  actions  typical  of  the  drug. 
However,  ingestion  of  massive 
quantities  may  produce  symptoms  in 
addition  to  the  exaggeration  of  the 
pharmacologic  action  typical  of  the 
drugs.  The  acute  manifestations  and 
residual  effects  of  overdosage  vary  with 
each  drug.  The  symptoms  and  severity 
are  often  dose-related  (Refs.  4  and  5]. 

Gross  overdosage  may  result  in  toxic 
and,  in  some  cases,  fatal  reactions. 
Ingestion  of  massive  quantities  of  some 
drugs  may  produce  coma,  cause 
convulsions,  paraplegia,  respiratory 
failure,  hemorrhagic  states,  and  other 
effects  not  ordinarily  characteristic  of 
the  drug  (Refs.  4  and  5].  Phenol,  in  toxic 
doses,  may  cause  convulsions  and 
respiratory  failure.  The  manifestations 
of  overdosage  of  oral  health  care 
products  are  described  in  the  ingredient 
statements  under  the  sections  on  safety. 

2.  Chronic  overdosage.  Chronic 
toxicity  may  result  &t)m  prolonged 


usage  of  the  usual  reconunended  doses 
or  by  repeatedly  using  subtoxic  doses. 
Such  usage  may  result  in  cumulative 
effects  of  the  drug  or  its  metabohtes  in 
the  tissues  and,  in  most  cases,  will 
present  manifestations  different  from 
acute  overdosage.  Chronic  exposure  to 
or  prolonged  usage  of  a  drug  that 
ordinarily  causes  no  ill-effects  after 
several  usages  may  produce  irreversible 
changes  in  some  oi^ans.  Antiseptics 
containing  oi;ganic  mercury  permanendy 
damage  the  kidneys.  Chronic  usage  of 
phenolic  compounds  may  result  in 
cellular  changes,  discoloration  of  the 
skin.  etc.  (Refs.  4  and  6]. 

Chronic  long-term  usage  or  overusage 
and  its  resultant  manifestations  are 
extremely  important  when  considering 
OTC  oral  health  care  preparations, 
particularly  gargles,  rinses,  or  sprays, 
containing  active  ingredients  such  as 
quaternary  nitrogenous  compoimds, 
iodophors,  and  phenolic  compounds 
which  are  used  on  a  day-to-day  basis  for 
weeks,  months,  or  years  at  a  time  (Refs. 
7  and  8]. 

Manifestations  of  chronic  toxicity 
may  often  be  delayed.  This  is  sometimes 
referred  to  as  remote  toxicity.  The 
remote  toxicity  of  many  of  tbenewly 
added  drugs,  such  as  the  "quats."  is  not 
known. 

3.  Side  effects.  The  term  "side  effects" 
refers  to  one  or  more  therapeutic  effects 
that  a  drug  may  possess  in  addition  to 
the  principal  therapeutic  effect  Few 
drugs  have  a  single  pharmacologic 
action  and  considerable  overiapping  of 
actions  is  found  among  drugs.  For 
example,  the  "caine"  type  of  local 
anesthetics,  such  as  procaine,  manifests 
some  antihistaminic  and  anticholinergic 
activities.  These  side  effects  are  not 
harmful,  but  are  often  unwanted.  The 
dryness  of  the  mouth  and  visual 
disturbances  caused  by  anticholinergic 
drugs,  the  drowsiness  caused  by 
antihistamines,  and  the  pressor  effects 
caused  by  vasoactive  adrenergic  drugs 
used  as  decongestants  are  examples  of 
side  effects  that  may  not  be  hannful  but 
are  unwanted  in  some  instances  and 
desirable  in  others  (Ref.  4]. 

"Hie  term  "side  effect"  actually  has  no 
specific  pharmacologic  connotation  and 
is  not  synonymous  with  the  term 
"adverse  reaction."  It  is  sometimes  used 
deceptively  to  convey  the  impression 
that  an  adverse  effect  is  not  necessarily 
undesirable,  unpleasant,  or  harmful. 
Dryness  of  the  mouth  is  desired  and 
sought  when  an  anticholinergic  drug  is 
administered  to  prevent  formation  of  an 
excessive  secretion  of  saliva,  but 
unwanted  when  an  anticholinergic  drug 
is  used  as  an  antispasmodic  or 
bronchodilator. 
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A  true  adverse  effect  of  a  drug  differs 
from  a  side  effect  in  that  the  adverse 
effect  has  no  therapeutic  usefuhiess,  is 
undesirable,  and  may  even  cause  harm. 
Nausea  caused  by  gastric  irritation 
following  the  use  of  an  oral  antibiotic 
would  be  an  example  of  a  true  adverse 
effect.  It  is  neither  wtmted  nor  is  it 
therapeutically  useful  {Ret.  4). 

4.  Secondary  effects.  Secondary 
effects  are  indeed  effects  that  occur 
during  or  after  the  use  of  a  drug  and  do 
not  result  from  any  direct  action  of  the 
drug  itself  on  a  particular  organ  system. 
An  example  would  be  the  use  of  certain 
antimicrobial  agents  in  the  oral  cavity 
that  alter  the  normal  bacterial  flora  and 
cause  an  overgrowth  of  symptom- 
producing  pathogenic  bacteria,  or  fungi, 
such  as  Candida.  The  antimicrobial 
agent  itself  plays  no  direct  role  in 
accelerating  the  growth  of  such 
organisms  but  alters  the  enviroiunent 
and  favors  their  growth  (Refs.  4  and  6). 

5.  Intolerance.  "Intolerance"  is  a  term 
that  describes  a  lower-than-the-average 
threshold  to  an  anticipated  response  to 
a  drug.  The  response  is  one  normally 
expected  of  a  drug,  but  the  dose 
required  to  elicit  that  response  is  much 
less  than  is  necessary  to  affect  a 
significant  group  of  a  target  population. 
Thus,  a  preparation  containing  an 
ingredient  in  a  dosage  form  that 
ordinarily  produces  the  usually 
anticipated  response  in  a  target 
population  would  cause  an  exaggerated 
response  in  a  susceptible  person 
exposed  to  the  usual  effective  dose. 
Since  many  ingredients  used  in  oral 
health  care  products  are  readily 
absorbed  through  the  mucous 
membranes,  intolerance  may  be 
encountered,  although  this  is 
uncommon.  For  example,  10  milligrams 
(mg)  of  phenylephrine  in  a  lozenge 
causes  no  pronounced  pressor  effect.  In 
an  intolerant  individual  it  could  produce 
a  pronounced  hypertensive  response. 
Tolerance  to  a  drug  is  often  dependent 
upon  a  patient's  physical  condition  (Ref. 
5). 

6.  Idiosyncrasy.  "Idiosyncrasy"  is  a 
term  used  to  denote  a  qualitatively 
abnormal  and  unanticipated  reaction 
produced  by  a  drug  in  a  particular, 
isolated  individual  in  a  target 
population.  The  reaction  is  not  one 
ordinarily  anticipated  from  use  of  the 
drug  and  is  not  one  for  which  the  drug  is 
used  therapeutically.  A  decongestant 
causing  hypotension,  instead  of  a 
pressor  effect,  or  an  analgesic  causing 
hyperanalgesia  or  antianalgesia 
(exaggeration  of  a  pain)  would  be 
examples  of  idiosyncrasy  or 
idiosyncratic  reactions  [Refs.  4  and  9]. 

The  term  is  often  used  erroneously  to 
indicate  that  a  reaction  is  due  to 


hypersensitivity  or  an  allergic  state.  The 
mechanisms  involved  in  producing  an 
idiosyncratic  reaction  and  an  allergic 
response  are  distinct  and  separate.  The 
distinction  is  discussed  in  detail  below. 
Ingredients  used  in  oral  health  care 
products  occasionally  cause 
idiosyncrasy,  but  such  reactions  are 
uncommon.  Aspirin  in  gum  may  cause 
an  asthamtic  attack  in  a  nonallergic 
individual  which  could  be  ascribed  to 
idiosyncrasy.  The  response  is  not 
immunogenic  but  is  due  to  some 
interference  with  prostaglandin 
synthesis.  In  others  who  are  truly 
allergic,  the  response  is  immunogenic  in 
origin.  The  reaction  would  then  be 
classed  as  sensitivity.  Aspirin  can  cause 
both  types  of  adverse  reactions. 

7.  Local  irritancy.  Some  ingredients  in 
oral  health  care  products  possess  the 
propensity  for  producing  local  reactions. 
Among  these  reactions  are  "irritation" 
of  the  mucous  membranes  (Ref.  10). 
Ulceration  in  the  mouth  or  throat  may 
appear  after  one  or  more  applications  of 
an  ingredient  when  none  existed  prior  to 
its  use.  This  type  of  response  is  due  to  a 
direct  irritating  effect  of  an  ingredient  on 
the  mucosal  and  submucosal  cells. 
Caustic  agents,  such  as  phenol,  cresol, 
and  certain  astringents,  may  have 
locally  irritating  effects.  Locally  applied 
aspirin  tablets  or  aspirin-containing 
gums  have  produced  aspirin  bums.  In 
some  cases,  the  irritating  response  may 
appear  early,  sometimes  immediately 
after  application  of  a  preparation.  In 
other  cases,  it  may  be  delayed  and 
appear  after  one  or  several  applications. 
No  immunological  phenomena  are 
involved  in  this  type  of  direct  irritancy. 
The  susceptibility  to  this  type  of 
response  is  difficult  to  detect 
beforehand.  Patch  and  other  tests  on  the 
skin  employed  by  dermatologists  and 
allergists  may  give  no  clue  that  this  type 
of  reaction  vsdll  occur  (Refs.  6  and  11]. 

8.  Local  sensitivity.  In  addition  to 
"irritancy."  ingredients  in  oral  health 
care  products  produce  a  type  of 
sensitization  involving  immunological 
phenomena.  The  manifestations  of  such 
sensitization  may  be  local  or  systemic. 
Topical  sensitization  may  result  from 
prolonged  or  repeated  contact  of  an 
ingredient  with  the  mucous  membranes 
of  the  mouth  and  throat  (Refs.  12  and 
13).  Under  these  circumstances,  an 
ingredient  may  serve  as  a  contact 
allergen  by  acting  as  a  hapten  becoming 
bound  to  the  protein  in  the  cells  of  the 
mucous  membranes  or  submucosal 
structures.  Stimulation  of  the  T  cell 
division  of  the  lymphoid  system  occurs. 
Lymphoid  cells  become  sensitive  to  the 
contact  allergen  or  the  hapten  and 
accumulate  in  the  mucosa,  the 
submucosal  layers,  or  even  in  the  skin. 


The  drug  may  pass  through  the  mucous 
membranes,  circulate  in  the  blood, 
combine  with  proteins  in  the  skin,  and 
not  sensitize  the  mucous  membranes. 
Contact  of  the  sensitized  lymphocytes 
with  the  ingredient  at  a  later  date 
provokes  a  cell-mediated  sensitivity 
type  of  reaction  characterized  by 
inflammation,  burning,  erythematous 
ulcerations,  or  exudation  at  the  site  of 
application.  This  type  of  response  is 
cytotoxic,  since  it  affects  lymphocytes 
and  no  immune  bodies  are  involved 
(Refs.  13  and  14).  Topical  sensitization 
of  this  type  may,  at  times,  be  difficult  to 
distinguish  from  direct  topical 
"irritancy."  TTie  resulting  contact 
sensitivity  in  a  particular  individual 
manifests  immunological  specificity  for 
the  particular  ingredient  (hapten).  Patch- 
testing  may  be  helpful  in  detecting  this 
type  of  sensitization  when  the  skin  has 
been  sensitized.  However,  since  the 
proteins  of  the  skin  differ  from  those  of 
the  mucous  membranes  and  the  hapten 
may  not  have  passed  into  the  skin  a 
negative  patch  skin  test  may  be 
misleading  because  sensitization  may 
have  occurred  in  the  mouth  and  throat 
even  though  the  skin  has  not  become 
sensitized.  Contact  of  the  agent  with  the 
mucous  membranes  would  produce  a 
reaction.  Coombs  and  Cell  (Ref.  13) 
have  classified  immune  responses  into 
four  distinct  types.  They  designate  this 
type  of  response  as  Type  IV  (cytotoxic). 
It  has  also  been  called  "delayed 
hypersensitivity."  The  allergen  or  the 
hapten  interacts  with  the  sensitized 
lymphocytes  in  the  mucous  membranes, 
or  submucosal  tissues.  The  lymphocytes 
disintegrate  and  produce  tissue  damage 
(Ref.  15). 

9.  Systemic  sensitization.  A  hapten 
may  be  inhaled,  injected,  taken  orally, 
come  in  contact  with  a  mucous 
membrane  of  the  mouth  or  throat, 
trachea,  lungs,  and  other  organ  sites,  or 
pass  through  damaged  skin  and  bind 
with  proteins  in  blood  and  other  tissue 
fluids  to  produce  a  systemic  type  of 
sensitization.  This  was  once  referred  to 
as  the  "humoral  type"  or  immediate  type 
of  sensitization,  lliis  type  of 
sensitization  is  due  to  circulating  IgE  of 
the  blood  protein  fraction.  Coombs  and 
Cell  (Ref.  13)  designate  this  type  of 
response  as  the  Type  I  response.  It 
occurs  in  the  allergic-prone  (atopic) 
individual  and  is  associated  with  a 
hereditary  tendency  towards 
sensitization.  Allergens  (also  called 
antigens)  are  usually  proteins  or 
lipoproteins  of  high  molecular  weight. 
Drugs  of  low  molecular  weight,  often 
referred  to  as  haptens,  combine  with 
proteins  and  act  as  allergens  that  cause 
a  systemic  type  of  sensitixation  by 


Federal  Register  /  Vol.  47,  No.  101  /  Tuesday,  May  25.  1982  /  Proposed  Rules 


22789 


stimulating  the  production  of  circulating 
antibodies  (immune  bodies)  of  the  IgE 
class  of  globulins  (Refs.  16  and  17). 

Antibodies  are  found  in  the  globulin 
fraction  of  blood  proteins.  Ordinarily, 
immune  bodies  are  protective  and 
neutralize  an  antigen,  allergen,  or  a 
hapten  on  contact  by  forming  an 
antigen-antibody  complex  which  is 
harmless  to  the  organism  and  prevents  a 
reaction.  In  susceptible  individuals,  for 
unknown  reasons,  the  antibody  acts  in 
an  adverse  (pathologic)  manner  and 
sensitizes  certain  cells  in  the  body, 
referred  to  as  target  cells.  IgE  antibodies 
have  a  cytophilic  affinity  for  the 
membranes  of  mast  cells,  blood 
neutrophils,  and  basophils  in  susceptible 
individuals  (Ref.  13).  These  antibody- 
sensitized  cells  ruptiire  on  subsequent 
contact  with  the  appropriate  allergen  or 
hapten  (drug)  and  release  vasoactive 
substances  that  dilate  or  constrict  blood 
vessels.  At  least  one  or  more  exposures 
and  an  incubation  period  of  at  least  a 
week  are  necessary  for  inmiune  bodies 
and  this  type  of  sensitization  to  develop. 
The  B  cell  division  of  the  lymphoid 
system  is  involved  in  the  systemic  type 
of  immune  response  (Ref.  13).  It  is  due  to 
circulating  antigens.  The  presence  of 
antibodies  that  sensitize  cells  is 
necessary  for  sensitivity  reactions  to 
occur.  This  type  of  sensitization  may  be 
manifiested  by  anaphylaxis,  extrinsic 
asthma  (systemic),  riiinitis  (systemic), 
subcutaneous  edema,  laryngeal  and 
pharyngeal  edema  (systemic),  urticaria, 
or  atopic  dermatitis  (Refs.  14  and  16). 

Antigens  have  certain  groups  of  amino 
acid  complexes  on  their  structure  which 
determine  the  speciHcity  of  the  antigen 
and  the  type  of  antibody  that  forms. 
These  chemical  sites  are  called 
antigenic  determinants.  The  antibody 
has  certain  receptor  sites  on  its 
molecule  into  which  the  antigen 
determinant  his  in  a  lock-and-key 
manner  to  form  the  antigen-antibody 
complex.  Each  antigen  has  its  own 
niunber  of  natiu-al  groups  of  antigenic 
determinants.  When  a  drug  acts  as  a 
hapten,  an  additional  antigenic 
determinant  not  ordinarily  found  on  the 
antigen  is  added  to  the  protein.  In  the 
production  of  the  antibody,  a  receptor 
forms  on  the  antibody  that  accepts  the 
hapten-protein  antigen  or  the  hapten 
itself  (Ref.  17). 

Drugs  that  are  in  the  same  chemical 
family  may  produce  cross-sensitization 
or  may  cross-react  in  susceptible 
individuals  if  the  antigenic  determinant 
or  hapten  can  fH  into  the  same  receptor 
of  an  antibody.  However,  even  a  slight 
modification  of  the  chemical  structiire 
between  two  closely  chemically  allied 
drugs  may  negate  this  type  of  reaction. 


Aminobenzoic  acid,  for  example,  is 
closely  allied  chemically  to  its  ester, 
ethyl  aminobenzoic  acid  (benzocaine). 
Yet.  it  does  not  necessarily  follow  that 
both  of  these  compounds,  even  if  they 
bind  on  the  same  antigenic  determinant 
of  a  protein,  will  cause  cross- 
sensitization  unless  they  fit  into  the 
same  receptors  on  the  antibody  (Ref.  13). 
The  Panel  finds  that  the  incidence  of 
cross-sensitization  of  drugs  used  in  oral 
health  care  preparations  is  low  and  does 
not  consider  this  to  be  a  serious 
problem. 

Human  IgE  antibodies  will  also  bind 
to  the  plasma  membranes  of  mast  cells 
in  the  skin  and  mucous  membranes  and 
cause  sensitivity  reactions  when  the  - 
appropriate  antigen  (or  hapten) 
circulates  in  the  blood  or  comes  into 
contact  with  these  cells  foUovdng  oral 
ingestion,  parenteral  injection  or 
percutaneous  absorption.  The  response 
may  be  local  or  generalized- and  even 
may  be  cutaneous  (Refs.  9, 16,  and  17). 

The  systemic  type  of  sensitization 
differs  from  the  topical  sensitization 
Vhich  is  due  to  a  contact  allergen.  A 
topical  sensitization  causes  a  cell- 
mediated  type  of  reaction.  A  systemic 
type  of  sensitization  elicits  an  adverse 
response  to  tin  antigen-antibody 
complex  acting  on  sensitized  target  cells 
(Re£^  13).  The  anaphylactic  type  of 
reaction  is  the  most  serious.  It  may 
occur  suddenly,  with  little  or  no 
warning,  and  may  be  fatal.  A  trace  of 
the  offending  ingredient  coming  into 
contact  with  the  mucous  membranes  or 
administered  orally  or  parenterally  to  a 
sensitized  person  may  precipitate  the 
sudden  release  of  mediators,  such  as 
massive  quantities  of  histamine, 
serotonin,  slow-reacting  substance 
(SRS-A),  the  eosinophilic  chemotaxic 
factor  or  various  kiiiins.  These 
mediators,  acting  on  the  blood  vessels, 
cause  them  to  dilate  and  may  cause 
syncope,  shock,  and  death  in  a  matter  of 
minutes.  These  substances  are  released 
from  the  mast  cells  and  white  blood 
cells,  particularly  basophils  and 
neutrophils.  Fortimately,  this  type  of 
reaction  is  rare. 

Marketing  experience  of  oral  health 
care  products  indicates  that  the 
frequency  of  anaphylaxis  horn  topical 
application  on  the  mucous  membranes 
has  been  infrequent.  A  drug  itself  may 
act  directly,  in  the  absence  of  immime 
bodies,  on  mast  and  other  cells  and 
cause  histamine  or  other  mediator 
release.  This  type  of  reaction  is  often 
called  anaphylactoid.  It  resembles 
anaphylaxis  except  that  the  causative 
medianism  is  different  (Ref.  13). 

Fortunately,  this  type  of  reaction  also 
is  uncommon.  Testing  for  sensitivity. 


particularly  for  anaphylaxis  in  allergic 
patients,  may  be  dangerous  because  the 
quantity  used  for  testing  may  be  fatal  in 
susceptible  individuals.  An  anaphylactic 
or  anaphylactoid  reaction  may  occur  the 
first  time  a  drug  is  applied  topically  to  a 
mucous  membrane  or  to  the  skin.  The 
anaphylactic  and  anaphylactoid  types  of 
reactions  may  be  delayed,  but  the 
manifestations,  when  fiilly  developed, 
are  similar  to  the  immediate-occurring 
type  (Ref.  16  and  17). 

Other  manifestations  of  systemic 
sensitij^tion  that  may  occur  are 
relatively  benign  and  disappear  with 
proper  treatment  or  discontinuing  use  of 
the  drug.  Among  these  manifestations 
are  rhinitis,  asthmatic  attack,  urticaria 
(hives),  and  atopic  dermatitis.  Generally, 
histamine  is  the  most  common  offender 
in  causing  these  responses,  but  other 
mediators  may  also  be  responsible  (Ref. 
18). 

All  soluble  drugs  can  act  as  haptens 
and  cause  sensitization.  Antihistamines, 
despite  the  fact  that  they  are  used 
systemically  for  treating  allergies,  can 
act  as  haptens  and  be  sensitizers  when 
applied  topically.  TTie  "caine"  types  of 
local  anesthetics  and  modifications  of 
the  "caine"  type  cause  sensitization  to  a 
greater  extent  than  the  alcohol  type  of 
ingredients  although  the  alcohols  may 
also  produce  irritancy  and  sensitization. 
The  quaternary  nitrogenous  derivatives 
can  also  act  as  haptens  and  be 
sensitizers  when  applied  topically. 
Similarly,  phenolic-type  con^xiunds  and 
pharmaceutical  necessities  such  as 
flavorants  can  act  as  haptens  (Refs.  16 
and  19). 

People  who  are  allergic  to  foods, 
inhalants,  and  other  substances  are  high 
risks  and  are  more  apt  to  become 
sensitized  to  drugs  (Ref.  10). 

Data  are  meager  on  the  frequency  of 
sensitization  by  ingredients  used  in  oral 
health  care  products  and  on  the 
relationship  of  occurrences  in  a  target 
population.  The  Panel  believes  that  the 
long-term  usage  and  marketing 
experience,  over  many  years,  of  the 
majority  of  these  ingredients  justifies 
their  continued  use  and  that  the  hazards 
due  to  sensitization  are  minimal.  Tlie 
labeling  of  oral  health  care  products 
must  indicate  that  a  product  should  not 
be  used  if  a  subject  is  known  to  be 
sensitive  to  cmy  of  the  ingredients  used 
in  its  formulation.  The  Panel 
recommends  the  following  general 
warning  in  the  labeling  of  all  active 
ingredients  in  oral  health  care  products: 
"Discontinue  use  and  consult  a 
physician  if  irritation  persists  or 
increases  or  a  rash  appears  on  the  skin." 
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F.  Principles  Applicable  to  Combination 
Products 

1.  General  comments.  In  reviewing 
ore  oral  health  care  preparations  for 
use  on  the  mucous  membranes  of  the 
mouth  and  throat,  the  Panel  was  mindful 
of  the  OTC  review  regulations  (21  CFR 
330.10(a)(4)(iv))  which  state: 

An  OTC  drug  may  combine  two  or  more 
safe  and  effective  ingredients  and  may  be 
generaUy  recognized  as  safe  and  effective 
when  each  active  ingredient  makes  a 
contribution  to  the  claimed  effect(s);  when 
combining  of  the  active  ingredients  does  not 
decrease  the  safety  or  effectiveness  of  any  of 
the  individual  acting  ingredients:  and  when 
the  combination,  when  used  under  adequate 
directions  for  use  and  warnings  against 
unsafe  use,  provides  rational  concurrent 
therapy  for  a  significant  proportion  of  the 
target  population. 

The  Panel  concurs  with  the  basic 
concepts  embodied  in  this  regulation 
that  each  active  Ingredient  in  a 
combination  product  must  contribute  to 
the  claimed  effects  and  that  the 
combination  must  provide  rational 
concurrent  therapy.  The  Panel  believes 
that  it  is  irrational  to  use  a  combination 
product  unless  each  active  ingredient 
contributes  to  the  effective  treatment  of 
at  least  one  of  the  labeled  symptoms  for 
which  the  combination  of  ingredients  is 
recommended. 

The  Panel  has  outlined  below  the 
proposed  standards  for  combinations  for 
all  the  ingredients  reviewed.  Also 
included  are  elaborations  and  reasons 
for  the  rationality  or  irrationality  of 
combining  the  various  ingredients  with 
each  other  and  other  Category  I 
ingredients  considered  by  other  panels'. 

It  Is  accepted  medical  practice  to  use 
pnly  drugs  that  are  necessary  to  safely 
and  effectively  treat  a  patient.  Only 
single-ingredient  products  are  used  to 
treat  a  particular  symptom  or  disease 
entity  in  most  cases.  The  Panel  believes 
strongly  that  this  concept  should  apply 
to  self-medication  as  well  since  the 
consumer  is  treating  symptoms  without 
the  advice  of  a  physician.  OTC  products 
containing  effective  single  active 
ingredients  are,  therefore,  preferred  to 
those  having  multiple  active  ingredients. 
Products  containing  a  single  active 
ingredient  reduce  the  possibility  of  the 
occurrence  of  toxic,  allergic,  and 


idiosyncratic  reactions,  and  possible 
imrecognized  and  undesirable  drug 
ineractions.  This  is  the  case  when  a  drug 
is  prescribed  by  a  physician  and  should 
also  be  the  case  when  a  drug  is  used  by 
a  layman  for  self-treatment.  It  is  the 
opinion  of  the  Panel  that  in  general  OTC 
oral  health  care  preparations  should 
contain  only  one  Cateogry  I  active 
ingredient  of  a  pharinacologic  class  and 
such  inactive  ingredients  as  are 
necessary  for  pharmaceutical 
formulation. 

The  Panel  recognizes  that  select 
situations  may  exist  in  which 
combinations  of  ingredients  from  the 
same  pharmacologic  class  of  Category  I 
active  ingredients  or  from  different 
pharmacologic  classes  but  exerting 
similar  therapeutic  effects  may  be  used 
to  treat  the  same  symptoms  or 
conditions.  The  Panel  does  not  wish  to 
deprive  the  consumer  of  the  right  to  use 
these  products  if  they  possess  a 
therapeutic  advantage  not  possessed  by 
each  of  the  individual  ingredients  used 
alone.  By  "therapeutic  advantage"  is 
meant  that  the  product  provides  either 
enhanced  effectiveness,  safety, 
consimier  acceptance,  or  improved 
quality  or  formulation.  Category  I  active 
ingredients  of  the  same  therapeutic 
category  may  be  combined  if  each 
active  ingredient  is  present  in  full 
therapeutic  doses  or  in  subtherapeutic 
doses  where  a  subtherapeutic  dose  is 
appropriate.  The  combination  product 
must  meet  the  OTC  drug  combination 
policy  as  cited  above  (21  CFR 
330.10(a)(4)(iv)]  in  all  respects  and  must 
be  equal  to  or  superior  to  each  of  the 
active  ingredients  used  alone  at  full 
therapeutic  doses  when  considered  from 
the  standpoint  on  a  benefft-to-risk  ratio. 
When  It  is  not  known  or  it  has  not  been 
shown  and  data  have  not  been 
presented  that  the  foregoing  conditions 
exist,  the  combination  should  not  be 
placed  in  Category  I. 

An  ingredient  claimed  to  be  a 
pharmacologic  adjuvant  will  be 
considered  an  active  ingredient  and  may 
be  included  in  addition  to  one  or  more 
principal  active  ingredients  only  if  it 
meets  the  combintion  policy  in  all 
respects. 

When  there  are  data  available 
indicating  that  a  particular  ingredient  in 
a  given  combination  is  appropriate  for 
use  only  in  that  combination,  but  is  not 
in  Category  I  as  a  single  active 
ingredient,  such  an  ingredient  will  be 
placed  in  Category  I  for  use  only  when 
used  in  that  particular  combination. 

Many  combinations  of  oral  health 
care  products  intended  to  be  used  in  the 
mouth  and  throat  have  been  in  the 
marketplace  for  many  years.  Many  of 
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these  products  continue  to  be  used  for 
self-medication  for  various  clinical 
conditions  and  symptoms,  even  though 
use  for  these  conditions  has  been 
supplanted,  for  the  most  part,  by  other 
more  effective  or  safer  drugs  and 
methods  of  treatment.  The  Panel  feels 
that  both  the  OTC  drug  review 
regulations  (21  CFR  Part  330)  and  the 
historical  evidence  for  the  use  of  these 
combination  products  do  not  support  the 
concept  that  the  long-time  use  of  an 
OTC  product  with  apparent  beneficial 
results  based  on  impressions  by 
consumers  or  without  complaints  of 
adverse  reactions  attest  to  their  safety 
and  effectiveness.  The  Panel  is  not 
impressed  by  statements  appearing  in 
some  submissions,  such  as  "marketing 
experience  has  been  favorable"  or  "no 
complaints  have  been  reported."  The 
Panel  considers  marketing  experience 
data  and  frequency  of  customer 
complaints  to  be  of  interest  and  gives 
them  their  due  consideration  but  does 
not  consider  such  data  to  be  the  type  of 
proof  that  is  meaningful  in  a  scientific 
review  of  standards  for  existing  OTC 
products.  The  paucity  or  lack  of  reports 
of  adverse  reactions  are  merely  negative 
findings  and  are  not  indications  or 
evidence  of  the  fact  that  adverse 
reactions  have  not  occurred.  Negative 
findings  from  marketing  data  do  not 
constitute  a  sound  basis  for  establishing 
the  safety  and  effectiveness  of  a 
product.  Furthermore,  most  of  the 
submissions  do  not  describe  the  manner 
in  which  the  data  were  collected  fit)m 
the  users  of  these  products  or  the 
instructions  provided  the  users  to 
facilitate  and  assure  that  all  necessary 
meaningful  data  would  h^  forthcoming 
in  reporting  adverse  reactions.  Very  few 
of  the  submissions  describe  how  and  by 
whom  the  data  were  collected  and 
interpreted  or  otherwise  explain 
pertinent  significant  details  concerning 
their  methods  of  adverse  reaction 
reporting. 

The  Panel,  therefore,  does  not  feel 
that  the  continued  availability  and  use 
of  a  combination  product  is  justified 
simply  because  such  combinations  have 
had  an  extensive,  apparently  successful 
marketing  history. 

The  Panel  is  aware  of  the  lack  of 
controlled  studies  in  the  area  of  certain 
combinations  used  in  the  mouth  and 
throat.  Most  studies  of  these  types  of 
products  are  of  necessity  of  a  subjective 
nature.  Controlled  clinical  studies  are 
difficult  to  perform,  particularly  for 
symptoms  which  are  frequently 
evanescent  and  usually  self-limited.  The 
Panel  is  also  aware  that  it  is  not  always 
possible  to  interest  investigators  in  such 
studies.  The  Panel  agrees  with  FDA's 


conclusions  of  concerning  difficulties  in 
performing  controlled  clinical  studies  to 
determine  the  safety  and  effectiveness 
of  these  products  which  were  published 
in  the  Federal  Register  on  November  12, 
1973  [38  FR  31281): 

The  FDA  recognizes  that  OTC  studies  are 
often  more  difficult  to  undertake  than  those 
involving  prescription  drugs.  OTC  drug 
studieg  are  principally  concerned  with 
measuring  symptomatic  relief  requiring 
methods  that  are  more  subjective  tiian  those 
used  to  measure  the  resolution  of  a  diseased 
condition.  In  all  cases,  however,  such  tests 
are  entirely  feasible  and  indeed  may  have,  in 
many  cases,  been  conducted  in  the  past  Nor 
is  difficulty  in  performing  studies  sufficient 
justification  for  retaining  on  the  market  drugs, 
the  safety  and  effectiveness  of  which  are 
inadequately  documented. 

2.  Requirement  of  contribution.  The 
Panel  has  determined  that  each  claimed 
active  ingredient  in  a  combination  must 
make  a  contribution  to  the  claimed 
therapeutic  effect.  The  amount  of 
ingredient  present  in  a  product  intended 
for  use  in  the  oral  cavity  must  be  at  least 
equal  to  the  currently  accepted 
minimum  dose  level  for  such  active 
ingredients  as  required  in  the  ingredient 
statements  below  tmless  data  are 
presented  to  show  that  a  lower 
minimum  dose  is  adequate  to  achieve 
the  intended  therapeutic  effect. 

In  its  consideration  of  active 
ingredients,  the  Panel  reviewed  the 
safety  and  effectiveness  of  all  the 
combinations  submitted.  All 
combinations  that  meet  the  criteria  for 
Category  I  as  set  forth  below  are 
considered  safe  and  effective. 

The  Panel  considers  it  important  that 
the  minimum  effective  dose  be 
established  for  each  ingredient  in  a 
combination  product  Where  lacking, 
data  should  be  developed  by 
appropriate,  well-controlled  clinical 
studies  to  demonstrate  the  effectiveness 
of  a  dosage  level. 

Each  claimed  active  ingredient  in  an 
oral  health  care  combination  product 
must  be  an  ingredient  that  has  been 
reviewed  by  the  Panel.  If  a  product 
contains  an  active  ingredient  having  a 
claimed  local  effect  on  the  oral  and 
pharyngeal  mucous  membranes  that  has 
not  been  reviewed  by  the  Panel  and 
consequently  not  found  in  this 
document,  such  ingredient  is 
automatically  classified  as  a  Category  n 
ingredient  and  is  not  generally 
recognized  as  safe  and  effective. 
Appropriate  animal  and  human  testing 
and  prior  approval  by  FDA  is  required 
before  a  product  containing  such  an 
ingredient  may  be  marketed. 

The  Panel  considered  only  those 
combination  products  submitted 
pursuant  to  the  notice  published  on  July 


20. 1973  in  the  Federal  Register  (39  FR 
19444).  The  Panel  recognizes  that  other 
combination  products  may  be  in  the 
maricetplace,  but  it  has  either  no 
knowledge  of  such  products  or 
insufficient  data  with  respect  to  such 
products  to  make  a  reasonable  judgment 
of  safety  or  effectiveness.  Accordingly, 
the  Panel  recommends  that  any  new 
combination  or  any  presentiy  marketed 
combination  which  claims  local  effects 
on  the  oral  and  pharyngeal  mucous 
membranes  and  not  submitted  to  this 
Panel  could  be  evaluated  through  the 
new  drug  procedures  or  be  the  subject  of 
an  appropriate  petition  to  FDA  to 
review  or  amend  the  OTC  oral  cavity 
drug  monograph. 

3.  Standards  for  determining  Category 
I  Combinations — a.  Combinations  of 
ingredients  from  different  therapeutic 
categories.  Combinations  of  ingredients 
from  different  therapeutic  categories 
must  be  limited  to  Category  I  oral  health 
care  ingredients  in  the  dosage  range 
specified  for  Category  I  ingredients  in 
the  ingredient  satements.  The  following 
combinations  are  classified  as  Category 
I: 

(1)  One  Category  I  topical  anesthetic/ 
analgesic  may  be  combined  with  one 
Category  I  antimicrobial  active 
ingredient  The  topical  anesthetic/ 
analgesic  relieves  pain  while  the 
antimicrobial  active  ingredient  is  acting 
on  the  oral  microorganisms.  Hie 
majority  of  antimicrobial  ingredients 
reviewed  by  the  Panel  are  not 
anesthetic/analgesic  ingredients  and  do 
not  relieve  pain. 

(2)  One  Category  I  demulcent  active 
ingredient  may  be  combined  with  one 
Category  I  antimicrobial  active 
ingrdient  The  demulcent  provides  a 
soothing  effect  while  the  antimicrobial 
agent  is  acting  on  the  oral 
microoganisms. 

(3)  One  Category  I  decongestant 
active  ingredient  may  be  combined  widi 
one  Category  I  antimicrobial  active 
ingre.dient  This  combination  is  rational 
because  the  decongestant  may  help 
reduce  the  edema  while  the 
antimicrobial  agent  is  acting  on  the  oral 
microorganisms. 

(4)  One  Category  I  astringent  may  be 
combined  with  one  Category  I 
antimicrobial  active  ingredient  because 
astringents  provide  a  protective  coat  on 
ulcerated  areas  and  aid  in  relieving 
discomfort  while  the  antimicrobial  agent 
is  acting  on  the  oral  microorganisms. 

(5)  One  Category  I  anesthetic/ 
analgesic  active  ingredient  may  be 
combined  with  one  Category  I 
demulcent  active  ingredient  The 
anesthetic/ analgesic  relieves  pain  and 
the  demulcent  may  augment  this  effect 
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by  acting  as  a  protectant  and  minimizing 
effects  of  external  stimuli. 

(6)  One  Category  I  anesthetic/ 
analgesic  active  ingredient  may  be 
combined  with  one  Category  I 
decongestant  active  ingredient.  The 
anesthetic/analgesic  relieves  pain  by 
suppressing  the  pain  receiptors,  and  the 
decongestant  reduces  swelling  that  may 
be  stimulating  pain  receptors. 

(7)  One  Category  I  anesthetic/ 
analgesic  active  ingredient  may  be 
combined  with  one  Category  I 
demulcent  active  ingredient  and  with 
one  Category  I  antimicrobial  active 
ingredient.  The  anesthetic/analgesic 
relieves  pain  by  supressing  the  pain 
receptors.  The  demulcent  reduces  the 
degree  of  stimulation  of  the  pain 
receiptor  on  a  surface  lesion,  while  the 
antimicrobial  ingredient  is  acting  on  the 
oral  microorganisms. 

(8)  One  Category  I  anesthetic/ 
analgesic  active  ingredient  may  be 
combined  with  one  Category  I 
Astringent  active  ingredient.  The 
anesthetic/analgesic  relieves  pain  by 
supressing  the  pain  receptors,  and  the 
astringent  acts  as  a  coagulant  and 
provides  a  protective  coating  for  a 
surface  lesion,  theregy  reducing  the 
number  of  stimuli  affecting  that  area. 

(9)  One  Category  I  anesthetic/ 
analgesic  active  ingredient  may  be 
combined  with  one  Category  I  astringent 
active  ingredient  and  the  one  Category  I 
antimicrobial  active  ingredient.  The 
anesthetic/analgesic  relieves  pain  by 
suppressing  the  pain  receptors,  and  the 
astringent  acts  as  a  coagulant  providing 
a  protective  coating  for  a  surface  lesion, 
diereby  reducing  the  number  of  stimuli 
affecting  that  area.  The  antimicrobial 
agent  acts  on  the  oral  microorganisms. 

(10)  One  Category  I  anesthetic/ 
analgesic  active  ingredient  may  be 
combined  with  one  Category  I 
decongestant  active  ingredient  and  with 
one  Category  I  antimicrobial  active 
ingredient.  The  anesthetic/analgesic 
relieves  pain  by  suppressing  the  p^ 
receptors.  The  decongestant  helps 
reduce  the  edema,  and  the  antimicrobial 
agent  acts  on  the  oral  microorganisms. 

b.  Combinations  of  ingredients  from 
the  same  therapeutic  category.  Category 
I  active  ingredients  of  the  same 
therapeutic  category  but  having 
different  pharmacologic  mechanisms  of 
action  and  those  that  have  the  same 
action  may  be  combined  if  each  active 
ingredient  is  present  in  full  therapeutic 
doses  or  subtherapeutic  doses  where  a 
subtherapeutic  dose  is  appropriate,  but 
only  where  there  is  a  clear 
demonstration  that  there  is  an 
improvement  of  safety  or  enhanced 
effectiveness  or  both. 


4.  Standards  for  determining  Category 
II  combination  products.  A  combination 
is  classified  by  the  Panel  as  a  Category 
n  product  i.e.,  one  that  is  not  generally 
recognized  as  safe  and  effective,  if  any 
of  the  following  apply: 

a.  The  combination  contains  any 
Category  II  ingredients  or  any  ingredient 
is  present  above  the  maximum  dose 
range  for  that  ingredient  allowed  in  the 
ingredient  statement  in  this  document. 

b.  One  or  more  antimicrobial  active 
ingredients  are  combined  with  one  or 
more  expectorant  active  ingredients, 
because  the  expectorant  would  dilute  or 
diminish  the  time  of  contact  of  the 
antimicrobial  drug  with  the  diseased 
surface. 

c.  One  or  more  antimicrobial 
ingredients  are  combined  with  any 
debriding  active  ingredients  because  a 
debriding  agent  would  dilute  or  wash 
away  the  agent  from  the  diseased 
surface. 

d.  One  or  more  antimicrobial  active 
ingredients  are  combined  with  an 
expectorant  and  one  debriding  agent 
because  the  duration  of  contact  would 
be  decreased  or  the  drug  washed  away 
from  the  mucous  surface. 

e.  One  or  more  anesthetic  active 
ingredients  are  combined  with  one 
debriding  active  ingredient  because  the 
anesthetic  would  be  washed  away, 
diluted,  or  mixed  with  the  debris. 

f.  One  or  more  anesthetic  active 
ingredients  are  combined  with  one  or 
more  expectorants  because  the  drug 
would  be  diluted  and  removed  from  the 
site  of  action. 

g.  One  or  more  anesthetic  active 
ingredients  are  combined  with  one  or 
more  expectorants,  combined  with  one 
or  more  debriding  agents  because  the 
anesthetic  agent  would  be  diluted  or 
removed  from  the  diseased  site. 

h.  One  or  more  active  astringents  are 
combined  with  one  or  more  debriding 
agents  because  the  debriding  agent 
would  prevent  the  astringents  from 
exerting  its  coagulating  effect. 

i.  One  of  more  active  astringents  are 
combined  with  one  or  more 
expectorants  because  the  expectorant 
would  dilute  and  wash  away  the 
astringent  and  prevent  it  from  acting  as 
a  coagulant. 

j.  One  or  more  active  astringents  are 
combined  with  one  or  more 
expectorants  and  one  or  more  debriding 
agents  because  the  astringent  would  be 
diluted  or  washed  away  or  otherwise  be 
prevented  from  exerting  its  coagulating 
effect. 

k.  One  or  more  decongestants  are 
combined  with  one  or  more 
expectorants  because  the  expectorant 
would  dilute  or  otherwise  prevent  the 


decongestant  from  exerting  its 
therapeutic  effect. 

1.  One  or  more  decongestants  are 
combined  with  one  or  more 
expectorants,  combined  with  one  or 
more  debriding  agents  because  the 
debriding  agent  and  the  expectorant 
would  dilute  or  wash  away  the 
decongestant  or  otherwise  prevent  it 
from  exerting  its  therapeutic  effect. 

5.  Standards  for  determining  Category 
III  combinations.  A  combination  is 
classified  as  a  Category  III  combination 
if  any  of  the  following  apply: 

a.  Any  Category  I  ingredient  is  below 
the  minimum  effective  dose  set  by  the 
Panel  as  foimd  elsewhere  in  tMs 
document  for  such  respective  ingredient, 
except  that  Category  I  active  ingredients 
of  the  same  therapeutic  category  but 
having  different  pharmacologic 
mechanisms  of  action,  and  those  that 
have  the  same  action,  may  be  combined 
if  each  active  ingredient  is  present  in  full 
therapeutic  doses  or  subtherapeutic 
doses  where  a  subtherapeutic  dose  is 
appropriate  but  only  where  there  is  a     ^ 
clear  demonstration  that  there  is  an 
improvement  of  safety  or  enhanced 
effectiveness  or  both. 

b.  One  or  more  ingredients  are 
Category  III  ingredients,  as  set  forth 
elsewhere  in  this  document  for  single 
active  oral  health  care  product 
ingredients. 

c.  A  combination  of  two  or  more 
Category  I  active  ingredients  from  the 
same  pharmacologic  class  or  from 
different  pharmacologic  classes  but 
exerting  similar  therapeutic  effects  has 
not  been  shown  to  possess  a  therapeutic 
advantage,  i.e.,  enhanced  effectiveness, 
safety,  consumer  acceptance,  or 
improved  quality  of  formulation  greater 
than  each  active  ingredient  used  alone 
at  full  therapeutic  doses. 

6.  Requirements  for  the 
reclassification  of  Category  III 
combinations  to  Category  I 
combinations — a.  Combinations  wiih 
ingredients  below  minimum  effective 
levels.  For  any  Category  III  combination 
where  one  or  more  ingredients  fall 
below  the  minimum  effective  level  as  set 
forth  elsewhere  in  this  dociunent  for 
such  individual  ingredients,  tests  must 
be  performed  to  substantiate  the 
effectiveness  of  any  such  ingredient  The 
Panel  recommends  a  petition  to  the 
agency  for  appropriate  modification  of 
the  monograph  to  permit  such  lower 
dosages,  or  that  testing  be  pursued 
under  the  NDA  procedures. 

b.  Combinations  containing  Category 
III  ingredients.  Any  combination  that 
contains  one  or  more  ingredients  in 
Category  III,  as  set  forth  elsewhere  in 
this  document,  must  be  tested  to  satisfy 


Federal  Register  /  Vol.  47,  No.  101  /  Tuesday.  May  25.  1982  /  Proposed  Rules 22783 


Category  I  requirements  for  each  such 
ingredient. 

7.  Inactive  ingredients.  The  Panel 
recommends  that  a  review  panel  be 
appointed  to  review  the  inactive 
ingredients  in  OTC  products  for  the 
purpose  of  determining  which  of  these 
inactive  ingredients  should  be  listed  on 
the  label. 

m.  Anesthetics/Analgesics 

A.  General  Discussion. 

1.  Modes  of  action.  Topical 
anesthetics/analgesics  act  in  one  or  a 
combination  of  the  following  ways: 

a.  They  may  penetrate  the  epithelial 
barriers  of  the  mucous  membranes  and 
completely  block  the  receptors  for  the 
perception  of  pain.  Such  ingredients 
penetrate  the  nerve  endings  and  cause  a 
temporary  reversible  change  in  the 
nerve  membrane  that  prevents  the 
development  of  the  electrical  current 
that  transmits  sensory  impulses  along  a 
nerve.  When  this  occurs,  a  complete  loss 
of  perception  of  stimuli  such  as  pinprick, 
touch,  warmth,  cold,  and  pressure 
results.  When  the  blockade  is  complete, 
the  anesthetics  may  induce  the 
subjective  sensation  of  numbness.  This 
lack  of  sensation  and  response  to  pain  is 
called  anesthesia  (without  feeling)  (Ref. 

!)• 

b.  Topical  anesthetics/analgesics  may 
act  by  partially  blocking  the 
transmission  of  impulses  from  the 
receptors  for  pain  so  that  subminimal 
stimuli  that  eUcit  the  sensation  are  no 
longer  able  to  do  so.  However,  the 
receptors  are  still  able  to  respond  to 
stronger  stimuli  that  induce  pain.  This 
type  of  response  is  noted  after 
application  of  these  ingredients  in  dilute 
form  so  that  the  smaller  C-type  pain- 
carrying  fibers  are  blocked  but  the 
larger  A-type  fibers  are  not.  Ingredients 
acting  in  this  manner  generally  do  not 
induce  the  sensation  of  numbness.  The 
sensations  of  cold,  warmth,  touch,  or 
pressure  usually  remain  undisturbed. 
For  this  reason,  such  ingredients  are 
called  analgesics.  In  this  report  the  term 
"anesthetic/analgesic"  is  used.  It  should 
be  emphasized  that  anesthetics  in 
smaller  doses  will  act  as  analgesics  and 
not  produce  niunbness.  An  analgesic,  on 
the  other  hand,  will  not  produce 
anesthesia  when  the  dosage  is 
increased,  but  might  produce  toxic 
reactions. 

c.  Some  topical  anesthetics/analgesics 
may  penetrate  the  mucous  membranes 
and  exert  an  anti-inflammatory  effect 
when  they  come  into  contact  with  a 
disease  process  that  is  causing 
discomfort  in  the  mucous  membranes. 
Such  ingredients  do  not  act  upon 
receptors  and  nerve  fibers  to  block 


transmission  of  impulses.  They  may 
reduce  swelling  in  tissues  by  acting  as 
antagonists  to  agents  causing 
inflammation,  thereby  eliminating 
noxious  stimuli  that  cause  pain.  Relief 
from  the  discomfort  will  require  time 
because  the  anti-inflammatory  effects 
occur  gradually  and  are  not  immediately 
apparent.  The  salicylates  exert  anti- 
inflammatory effects  when  ingested 
orally.  Other  salicyclates  and  other  mild 
anesthetics/analgesics  such  as 
antipyrine  do  not  cause  a  blockade  in 
nerve  tissues. 

d.  Topical  anesthetics/analgesics  may 
act  antagonistically  to  biologic  agents 
stored  in  certain  cells  in  the  body.  When 
released  into  the  tissues  by  trauma  or 
some  pathologic  mechanism,  these 
agents  cause  cellular  injury.  Histamine, 
serotonin,  various  kinins, 
prostaglandins,  etc.,  are  stored  in  mast 
cells  or  white  blood  cells.  When 
released  into  tissues  where  they  are  not 
ordinarily  foimd.  they  exert  a  vasoactive 
effect  and  produce  an  inflanunatory 
swelling  of  the  cells  or  another  not 
clearly  understood  response  that  results 
in  discomfort  and  pain.  The  histamine 
response  is  characterized  by  swelling  of 
the  tissues,  engorgement  of  blood 
vessels,  and  escape  of  fluid  from  the 
blood  vessels  into  tissue  spaces.  Topical 
anesthetic/analgesic  ingredients  that 
antagonize  the  effects  of  histamine  are 
called  antihistamines. 

e.  Topical  anesthetic/analgesic 
ingredients  provide  temporary 
symptomatic  relief  and  are  not  curative. 
SaUcylates  and  antihistamines  may 
ameliorate  a  disease  process.  Relief  of 
symptoms  beyond  the  time  the  medicine 
exerts  its  topical  anesthetic/ analgesic 
effect  sometimes  occxu^  from  the  use  of 
agents  that  directly  or  indirectly 
decrease  or  overcome  muscle  spasm, 
reduce  edema,  or  alter  the  degree  of 
blood  flow  in  an  affected  area.  Exactly 
how  this  comes  about  is  not  known. 

Topical  anesthetics/analgesics  are 
applied  to  the  mucous  membranes  to 
lessen  or  completely  abolish  pain.  They 
act  by  completely  blocking  pain 
receptors  resulting  in  a  sensation  of 
numbness  and  abolition  of  responses  to 
painful  stimuli.  In  some  instances,  not 
all  the  pain  fibers  are  completely 
blocked.  The  smaller,  unmyelinated 
(imsheathed)  C  fibers  that  carry  the 
sensation  of  dull,  aching  pain  are  more 
easily  blocked  than  the  large  delta  A 
myelinated  [sheathed)  fibers  which 
carry  the  sensation  of  sharp  pain.  Only  a 
partial  reduction  in  the  response  to 
painful  stimuli  results,  but  it  is  sufficient 
to  alleviate  discomfort  of  the  dull, 
aching  type  of  pain  if  the  C  fibers  are 
blocked.  This  partial  relief  is  rightfully 
called  "analgesia."  If  all  the  fibers  in  a 


nerve  are  blocked,  and  no  response 
occurs  to  painful  stimuli,  the  sensation 
of  numbness  results.  This  is  rightfully 
called  "anesthesia."  In  this  report,  the 
active  ingredients  which  produce  either 
analgesia  or  anesthesia  are  called 
"anesthetics/analgesics." 

2.  Chemical  classification  of 
anesthetics.  Topical  anesthetics  used  in. 
the  mouth  and  throat  fall  into  two 
chemical  groups.  One  group  is  the 
nitrogen-containing  amino  type  of 
anesthetics,  and  the  other  group  is  the 
hydroxy  or  alcohol  type  (Ref.  2). 

The  nitrogenous  types  are  closely 
allied  to  ammonia,  since  the  hydit^en 
atoms  of  ammonia  are  substituted  by 
organic  radicals.  They  form  weak  bases 
when  dissolved  in  water  and.  like 
ammonium  hydroxide  which  forms 
when  ammonia  is  dissolved  in  water, 
are  poorly  ionized. 

The  solubility  of  the  bases  of 
nitrogenous  anesthetics  in  water  varies. 
Aqueous  solutions  of  amines  are 
alkaline.  These  basic  compounds  form 
salts  when  combined  with  acids  just  as 
ammonium  hydroxide  does  when  it  is 
mixed  with  an  acid  to  form  a  salt  The 
salts  formed  when  amines  combined 
with  acids  are  far  more  soluble  in  water 
than  the  bases.  They  are  also  more 
stable.  The  un-ionized  base  is  the 
physiologically  active  form  of  the 
compoimd. 

Exactiy  how  these  ingredients~exert 
their  physiological  effect  is  not  known, 
but  it  is  believed  that  they  change  the 
pore  size  on  the  axonal  membrane  and 
distort  the  channels  for  passage  of  the 
sodium  ion  from  the  extracellular  fluid 
around  an  axon  (the  core  of  the  nerve 
fiber)  and  prevent  depolarization  of  the 
axonal  membrane.  This  process  has 
been  referred  to  as  stabilization  of  the 
membrane.  The  electrical  impulse 
generated  proximally  at  an  unaffected 
part  of  a  nerve  cannot  pass  the  affected 
area.  The  action  of  topical  anesthetics  is 
reversible  and  no  permanent  change 
results  in  the  membrane.  Salts  of  topical 
anesthetics  are  ineffective  in  producing 
a  blockade  because  they  are  hi^y 
ionized  and  do  not  penetrate  lipid 
membranes  easily.  However,  when  they 
are  injected  into  tissues  perineuraliy  or 
applied  on  the  mucous  membranes,  they 
are  converted  to  the  basic  form  because 
of  the  buffiering  action  of  the  tissues.  The 
salts,  therefore,  are  effective  topically 
on  mucous  membranes  unless  an  excess 
is  used.  If  an  excess  is  applied,  enough 
acid  is  liberated  to  neutralize  the  bases 
in  the  buffers,  nullifying  their  effects. 

The  nitrogen-containing  topical 
anesthetics  are  subdivided  into  several 
chemical  types.  These  are  described  in 
more  detail  below.  A  particular 
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chemical  configuration  appears  in  the 
majority  of  the  nitrogenous  type  of 
topical  anesthetics.  This  configuration  is 
composed  of  a  hydrocarbon  nucleus 
(benzene  ring]  and  a  nitrogen  atom  in 
the  form  of  a  tertiary  amine,  between 
which  is  interprosed  an  intervening  two- 
carbon  chain,  often  called  the  pivot. 
These  amines  are  the  most  potent, 
effective,  and  serviceable  topical 
anesthetics.  They  are  also  the  most  toxic 
systemically  if  they  gain  access  to  the 
bloodstream.  The  most  effective  and 
potent  drugs  have  an  ester  or  amide 
group  linking  the  pivot  to  the 
hydrocarbon  nucleus.  Benzocaine, 
butamben,  cocaine,  and  tetracaine  are 
esters.  Benzocaine  is  the  most  widely 
used  type  of  ester  in  OTC  products.  The 
amide  type  of  this  topical  anesthetic 
consists  of  a  benzene  ring  linked  to  the 
two-carbon  chain  by  an  amide  group. 
The  end  of  the  two-carbon  chain  also 
carries  the  tertiary  amino  group,  as  is 
the  case  with  the  ester  type.  Lidocaine 
and  dibucaine  are  other  amides  that 
have  been  proposed  for  OTC  use  in  the 
oral  cavity. 

The  nitrogenous  topical  anesthetics 
are  polar  substances.  The  benzene  ring, 
often  called  the  aromatic  portion,  is 
called  the  lipophilic  pole  since  it  is 
oriented  toward  hpid  (fatty)  materials  in 
nerve  cells  or  the  axon  since  nerve 
tissues  are,  relatively  speaking,  rich  in 
fatty  materials.  The  water-soluble  or 
hydrophilic  amino  pole  is  directly 
opposite  to  the  aromatic  pole  separated 
by  the  carbon  chain.  This  amino  pole 
becomes  oriented  into  the  watery  phase 
of  a  medium,  a  cell,  or  cell  membrane. 
Thus,  to  be  effective,  topical  anesthetics 
should  be  sufficiently  lipid  soluble  to 
penetrate  lipid  barriers  and  sufficiently 
water  soluble  to  be  transported  to  the 
ceU 

The  generic  names  of  most  topical 
anesthetics  end  with  the  suffix  "caine." 
The  "caine"  type  of  compounds  are 
subdivided  into  two  types,  the  water- 
soluble  (tetracaine,  lidocaine]  type  and 
the  "insoluble"  derivatives  (benzocaine, 
orthoform,  butamben).  The  so-called 
"insoluble"  anesthetics  are  poorly 
soluble  in  water  but  are  lipid  soluble. 
However,  they  are  not  totally  insoluble 
or  they  would  not  be  effective  since  they 
would  not  be  transmitted  to  the  cells 
(Refs.  2  and  3).  Because  of  their  low 
degree  of  water  solubihty,  they  have  low 
systemic  toxicity  since  they  are  not 
readily  absorbed  and  do  not  readily 
pass  into  the  blood  to  accumulate  to 
toxic  levels.  The  highly  water-soluble 
compounds  are  readily  absorbed  from 
the  mucous  membranes.  When  applied 
in  excessive  quantities,  they  may  be 
absorbed  so  rapidly  that  toxic  plasma 


levels  result  that  can  cause  Ufe- 
threatening  or  even  fatal  reactions.  The 
systemic  effects  of  these  topical 
anesthetics  are  imwanted.  The  topical 
effect  is  the  desirable  effect.  As  long  as 
these  drugs  remain  in  the  area  of  the 
nerve  endings  and  nerve  trunks  and 
pass  slowly  from  the  tissue  fluids  into 
the  bloodstream,  the  amount  circulating 
in  the  blood  is  insignificant  and  causes 
no  systemic  reaction  (Ref.  4).  In  some 
cases  the  amount  of  drug  that  produces 
diminished  sensation  systemically  is  500 
or  600  times  greater  than  an  effective 
topical  dose.  An  amount  of  drug  which 
is  500  or  600  times  greater  than  that 
which  is  effective  topically  can  be  fatal. 
Systemic  reactions  are  characterized 
initially  by  stimulation  of  the  nervous 
system  and  are  manifested  by 
convulsions.  The  convulsions  are  due  to 
depression  of  the  inhibitory  neurons  in 
the  motor  cortex.  The  excitatory 
neurons  remain  active.  If  the  plasma 
concentration  is  increased  still  more,  the 
excitatory  neurons,  in  turn,  are 
depressed.  The  reaction  that  follows  is 
cerebral  depression  characterized  by 
coma,  paralysis,  and  cessation  of 
respiration. 

In  addition,  "caine"  type  anesthetics 
also  depress  the  cardiovascular  system, 
acting  on  both  the  heart  and  blood 
vessels.  They  depress  conduction  in  the 
heart  and  disturb  its  rhythm  and  also 
reduce  cardiac  output.  In  addition, 
"caine"  type  anesthetics  relax  the  blood 
vessels  resulting  in  a  decrease  in  blood 
pressure.  The  effects  on  the  heart  can 
occur  simultaneously  with  the  effects  on 
the  central  nervous  system.  The 
systemic  reactions,  therefore,  are  of  two 
types  and  are  referred  to  as  the  "central 
nervous  system  type"  and  the 
"cardiovascular  tjT)e."  Generally,  the 
central  nervous  system  type  of  reaction 
is  the  more  prominent  and  occurs  first. 
These  two  types  of  systemic  reactions 
occur  fi'om  time  to  time  following  the 
use  of  these  ingredients  as  prescription 
products. 

The  Panel  considers  the  majority  of 
these  topical  anesthetic/analgesic 
ingredients  as  unsafe  for  OTC  use  and 
has  classified  most  of  them  as  Category 
II.  Benzocaine,  however,  due  to  its  low 
water  solubility  and  barely  detectable 
blood  level,  does  not  cause  systemic 
reactions.  For  this  reason,  it  is  one  of  the 
safest,  least  toxic,  and  most  effective  of 
the  "caine"  type  anesthetics  (Refs.  5  and 
6). 

Of  all  the  nitrogen-containing  topical 
anesthetics  used  in  OTC  products,  many 
are  of  the  "caine"  type;  however,  there- 
are  nitrogen-containing  topical 
anesthetics  used  in  OTC  products  which 
are  not  of  the  "caine"  type.  Some  have 


structures  that  are  modifications  of  this 
classical  chemical  configiu-ation 
characteristic  of  the  "caine"  class  of 
drugs  (Ref.  2).  The  aromatic  nucleus  may. 
be  attached  to  the  remainder  of  the 
molecule  by  a  ketone,  ether,  or  other 
type  of  linkage  instead  of  the  ester  and 
amide  type  (Ref.  2).  The  two-carbon 
chain  may  have  side  chains.  The  names 
of  these  types  of  derivatives  usually 
bear  the  suffix  "-ine"  instead  of  "- 
caine."  Pramoxine  and  dyclonine  are 
nitrogen-containing  compounds  that  are 
examples  of  non-"caine"  type  drugs. 
Their  molecules  are  modified 
sufficiently  so  that  they  are  effective  as 
topical  anesthetics;  if  they  are  absorbed, 
they  may  produce  systemic  responses 
but  not  of  the  severity  of  those  which 
are  characteristic  of  the  "caines."  These 
non-"caine"  anesthetics  are  irritating 
and  may  cause  sloughing.  They  are  not 
effective  when  injected  perineurally,  but 
are  effective  when  applied  topically  on 
the  mucous  membranes.  Therefore,  they 
are  used  topically,  but  are  not  suitable 
for  injection.  They  do  not  cause 
convulsions,  but  some  non-"caine" 
anesthetics  may  cause  cardiac 
depression. 

Some  antihistamines  have  structures 
that  are  modifications  of  the  "caine" 
type  of  topical  anesthetics.  They 
possess,  in  addition  to  the  antihistamine 
effect,  a  topical  anesthetic  effect  as  well 
(Refs.  1  and  2).  Their  names  bear  the 
suffix  "-ine"  also.  Some  antihistamines 
are  suitable  topically  for  anesthesia,  but 
not  for  injection  (Ref.  2).  These  are 
described  below. 

The  second  type  of  topical  anesthetic 
mentioned  above,  the  alcohol  or 
hydroxy  type,  consists  of  non- 
nitrogenous  compounds.  The  alcohol- 
type  drugs,  such  as  phenol,  benzyl 
alcohol,  hexylresorcinol,  and  salicyl 
alcohol  do  not  cause  central  nervous 
system  or  cardiovascular  effects 
characteristic  of  the  "caine"  type  druga<. 
The  alcohols  may  be  cyclic,  aliphatic,  or 
aromatic.  Some  of  the  drugs  in  the 
volatile  oil  group,  such  as  menthol, 
camphor,  and  other  cyclic  alcohols,  have 
topical  anesthetic  action.  Systemic 
effects,  if  they  occur,  vary  with  the 
individual  compound.  Alcohol-type 
anesthetics  are  effective  when  applied 
topically,  but  produce  neurolysis  when 
injected  perineurally.  The  hydroxy 
compounds  are  polar  substances  and 
are  believed  to  orient  into  the  cell 
membrane  in  the  same  manner  as  the 
nitrogen-containing  compounds.  They 
possess  varying  degrees  of  lipid 
solubility.  Their  action  does  not  depend 
upon  pH  as  is  the  case  with  the 
nitrogen-containing  compounds.  They 
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are  readily  absorbed  through  the 
mucous  membranes  and  intact  sldn. 

The  "water-insoluble"  esters,  such  as 
benzocaine  and  butamben,  which  are 
considered  to  be  "caine"  type  drugs,  are 
not  absorbed  in  sufficient  quantities  to 
produce  plasma  levels  that  cause 
systemic  reactions  and,  therefore,  are 
relatively  safe.  Convulsions  and  cardiac 
depression  do  not  occur  from  the  use  of 
these  types  of  compounds.  These  have 
been  used  as  anesthetics  in  oral  health 
care  products  without  any  serious  toxic 
effects.  They  are  effective  on  the 
mucous  membranes,  the  poor  water 
solubility  notwithstanding.  They  are 
soluble  in  glycols  and  other  similar 
water-soluble  bases  and  are  readily 
applied  in  effective  concentrations,  in 
the  form  of  rinses  or  sprays,  to  the 
mucous  membranes  of  the  mouth  and 
throat.  Bioactive  quantities  are 
delivered  to  paid  receptors  when 
solutions  prepared  with  these  solvents 
are  appbed  to  a  surface.  The  degree  of 
anesthesia  that  results  depends  upon  the 
quantity  used. 

Topical  anesthetics  readily  traverse 
the  epithelial  barriers  of  the  mucous 
membranes  and  pass  into  the  tissue 
fluids  beneath,  into  the  venules  and 
lymphatics  and  are  then  distributed  to 
various  tissues,  particularly  those  that 
are  capillary-rich.  Some  esters  of  para- 
aminobenzoic  acid,  such  as  tetracaine 
and  benzocaine,  are  hydrolyzed  by 
plasma  esterases  into  the  alcohol  and 
acid  from  which  they  were  formed  and 
thereby  inactivated.  The  portions  that 
are  not  metabolized  in  the  blood  are 
inactivated  by  the  liver.  The  amide  type 
of  topical  anesthetic  is  not  hydrolyzed 
by  esterases,  but  ultimately  passes  from 
the  blood  and  tissues  to  the  liver  when  it 
undergoes  biodegradation 
(deto^dflcation)  through  various 
metabobc  pathways,  such  as  oxidation, 
reduction,  etc.  The  byproducts  are 
eliminated  in  the  urine. 

Topical  anesthetics,  such  as  dibucaine 
and  cocaine,  that  are  not  hydrolyzed  by 
plasma  esterases  are  not  detoxified  by 
the  liver  and  are  eliminated  unchanged 
by  the  kidney.  The  alcohol  type  of 
topical  anestiietic  is  not  affected  by  the 
plasma  eaterases.  Such  anesthetics  are 
detoxified  by  the  liver  by  various  types 
of  chemical  reactions,  such  as  oxidation, 
reduction,  hydrolysis,  conjugation,  or 
transfer  reactions.  Unmetabolized 
portions  are  excreted  in  the  urine. 
Solvents  and  other  substances  used  to 
formulate  a  finished  product  that 
penetrates  the  epithelial  barriers  are 
detoxified  in  the  same  manner  as  the 
active  ingredients.  It  is  possible  for 
highly  lipophilic  substances  that  are 
used  daily,  for  long  periods  of  time. 


particularly  if  they  are  not  readily 
biodegradable,  to  accumulate  in  the 
adipose  and  other  iipid-rich  tissues 
where  they  remain  for  days,  weeks,  or 
months  depending  upon  their  half-lives 
in  the  body.  None  of  the  ingredients  the 
Panel  has  evaluated  are  retained  for 
long  periods  of  time  in  adipose  or  Iipid- 
rich  tissues. 

Antihistamines  and  other  topical 
anesthetic  drugs  not  fitting  into  the 
"caine"  type  or  derivatives  related  to 
the  "caine"  categories  described  above 
are  absorbed,  distributed,  metabolized, 
and  excreted  in  the  same  manner  as 
those  described  above.  In  many  cases, 
the  exact  metabolic  fate  is  not  known. 
Antihistamines  are  discussed  in  detail 
below.  (See  part  ID.  paragraph  AJ3. 
below — ^Antihistamines  used  as 
anesthetics  in  the  oral  cavity.) 

When  two  of  the  "caine"  type  of 
topical  anesthetics  are  combined,  they 
act  additively  as  far  as  systemic  toxicity 
is  concerned.  Adriani  and  Zepemick 
(Ref.  7)  showed  that  if  half  of  a  dose  of 
lidocaine  that  causes  central  nervous 
system  excitation  manifested  by 
seizures  is  combined  with  half  of  the 
dose  of  tetracaine  that  does  the  same, 
intravenously  in  a  dog,  the  two  act 
additively  and  cause  seizures.  They  also 
showed  that  when  equal  volumes  of 
aqueous  solutions  of  Udocaine  and 
tetracaine  in  concentrations  that 
produce  the  maximal  topical  effect  on 
the  mucous  membranes  beyond  which 
no  further  benefit  is  gained  by 
increasing  the  concentrations  are 
combined,  the  duration  of  action  of  the 
combination  is  that  of  the  longer-lasting 
drug  (Ref.  7).  Combining  the  two  drugs 
does  not  increase  the  duration  of 
anesthesia.  The  latent  period,  i.e.,  the 
time  interval  between  the  moment  of 
application  of  the  drug  and  the  moment 
the  anesthesia  is  perceived,  is  the  same 
as  that  of  the  shorter-acting  drug. 

These  topical  anesthetics  can  produce 
a  complete  blockade  and  anesthesia 
that  abolish  reflex  activity  in  the 
pharynx  and  larynx.  This  dfegree  of         " 
blockade  is  necessary  for  completion  of 
endoscopic  or  other  surgical  procedures. 
The  drug  does  not  penetrate  beyond  the 
mucous  membranes;  therefore,  surgery 
of  deeper  structiires  cannot  be 
performed  by  using  topical  anesthesia. 
In  the  treatment  of  painful  disorders  of 
the  mouth,  this  degree  of  blockade  is  not 
required  and  is  undesirable  since  there 
is  a  possibility  that  loss  of  gag  and 
laryngeal  reflexes  might  lead  to 
aspiration  of  secretions,  food,  and  other 
foreign  substances.  Aspiration  under 
these  circumstances  is  more  of  a 
possibility  in  subjects  who  have 
difficulty  in  swallowing  due  to 


neurological  diseases,  muscle 
dystrophies,  or  in  elderly  subjects  in 
whom  the  gag  reflexes  are  decreased  in 
activity.  Doty  and  Bosma  (Ref.  8)  have 
shown  that  appUcation  of  cocaine  or 
lidocaine  respectively  does  not  alter  the 
swallowing  reflex.  With  drugs  such  as 
benzocaine  and  benzyl  alcohol,  the 
minimum  effective  anesthetic 
concentration  is  advocated.  Only  a 
partial  blockade  is  sought  and  induced. 
These  drugs  are  administered  in  the  oral 
cavity  in  the  form  of  lozenges  which  are 
slowly  dissolved  in  the  mouth  so  that  a 
continuous  bathing  of  the  mucous 
membranes  occurs.  Hie  quantity 
released  from  the  lozenge  should  be 
sufficient  to  alleviate  discomfort  but  it 
should  not  be  so  great  as  to  produce  a 
complete  loss  of  reflexes  and  numbness. 

The  salicylates  and  chemically  and 
pharmacologically  related  "analgesics," 
such  as  aspirin  and  antipyrine,  have 
been  advocated  for  use  topically  to 
relieve  painful  conditions  in  the  mouth 
and  throat  Neither  the  salicylates  nor 
other  analgesics  block  the  neuronal 
membranes  as  do  the  topical 
anesthetics. 

3.  Antihistamines  used  as 
anesthetics/analgesics  in  the  oral 
cavity.  Antihistamines  are  drugs  that  act 
competitively  with  histamine.  They  are 
polar  substances  that  have  an  amino 
group  which  becomes  attached  to 
receptors  for  histamine.  Their  structural 
configuration  resembles  the  nitrogen- 
containing  topical  anesthetics  in  many 
respects.  They  possess  one  or  more 
amino  groups,  are  bases,  and  form  salts 
with  adds.  Some  antihistamines  such  as 
tripelennamine,  are  derived  bom 
ethylenediamine,  and  other 
antihistamines,  such  as 
diphenhydramine  are  derived  from 
ethanolamine.  The  salts  are  highly 
ionized,  poorly  water  soluble,  and  are 
not  lipophilic.  The  bases  are  lipophiUc 
and  pooriy  ionized.  Their  absorption 
through  the  mucous  membranes  is 
similar  to  that  of  the  "caine"  and  related 
nitrogen-containing  topical  anesthetics. 
Even  though  the  structiu«  of 
antihistamines,  in  may  respects, 
resembles  the  general  configuration 
characteristic  of  the  "caine"  type  of 
topical  anesthetic  drugs,  there  is 
sufficient  modification  so  that  they  do 
not  manifest  systemic  effects  similar  to 
the  "caine"  drugs  when  they  pass  into 
the  circulation. 

The  actions  of  antihistamines  overiap 
with  those  of  other  drugs.  Some  have 
anticholinergic,  antinauseant  and 
topical  anesthetic  activity.  They  act  as 
anti-inflammatory  agents  when  the 
inflammation  is  due  to  histamine 
release.  Antihistamines  that  have 
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topical  anesthetic/analgesic  activity 
may  be  useful  for  relieving  pain  in 
preparations  used  in  the  oral  cavity. 
There  is  little  evidence  that  they  are 
effective  topically  as  antihistaminics. 
Any  beneficial  effects  that  may  result 
are  most  likely  due  to  the  systemic 
effect  from  absorption  from  the  mucous 
membranes  of  the  mouth  or  throat  or  to 
any  part  of  a  dose  that  is  swallowed. 
The  antihistamines  are  furmulated  as 
salts,  such  as  the  hydrochlorides.  The 
buffering  action  converts  the  salts  to  the 
base  form  which  is  the  active  form.  The 
base  penetrates  the  mucous  membranes 
and  is  easily  absorbed.  Most  of  the 
effects  of  a  histamine  are  systemic. 
Some  aqtihistamines  have  pronounced 
sedative  effects  and  may  cause 
drowsiness  if  used  topically  in  oral 
health  care  preparations  since  they  are 
absorbed  and  act  systemically.  Some 
have  a  central  stimulating  action,  but 
this  is  not  pronounced  except  in  cases  of 
overdosage. 
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B.  Categorization  of  Data 

1.  Category  I  conditions  under  which 
oral  health  care  anesthetic/analgesic 
agents  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat  are 
generally  recognized  as  safe  and 
effective  and  are  not  misbranded.  The 
Panel  recommends  that  the  Category  I 
conditions  be  effective  30  days  after  the 
date  of  publication  of  the  final 
monograph  in  the  Federal  Register. 


Category  I  Active  Ingredients. 

Aspirin 

Benzocaine 

Benzyl  alcohol 

Dyclonine  hydrochloride 

Hexylresoroinol 

Menthol 

Phenol 

Phenolate  sodium 

Salicyl  alcohol 

a.  Aspirin.  The  Panel  disagreed  on 
important  issues  relevant  to  the  safety 
and  effectiveness  of  aspirin. 
Accordingly,  part  III,  paragraph  B.l.a. — 
Aspirin — consists  of  a  majority  report 
and  a  minority  report.  The  minority 
report  reflects  the  opinion  of  one  Panel 
member. 

(1)  Majority  report  on  aspirin.  The 
Panel  concludes  that  aspirin  is  safe  and 
effective  as  an  OTC  anesthetic/ 
analgesic  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
dosage  limit  set  forth  below. 

Aspirin  is  the  acetyl  ester  of  salicylic 
acid  (acetylsalicylic  acid)  (Ref.  1). 
Acetylsalicylic  acid  had  been 
synthesized  in  1899  by  Dreser  some 
years  before  it  was  introduced  into 
medicine.  It  was  ^rst  known  as  acetyl 
spiricum.  from  which  the  name  aspirin  is 
derived.  Originally,  it  was  obtained  from 
a  plant  source.  Spiraea  ulmaria. 

Aspirin  is  made  by  interacting  acetic 
acid  with  salicylic  acid.  The  acetic  acid 
interacts  with  the  hydroxyl  group  on  the 
2  position  of  salicylic  acid.  Aspirin  is  an 
odorless  powder  consisting  of  white, 
tubular  or  needlelike  crystals  (mosUy 
monoclinic  crystals,  but  orthorhombic 
and  trichlinic  crystals  are  at  times 
encountered).  It  melts  at  approximately 
135°  C.  In  moist  air,  it  is  gradually 
hydrolyzed  into  salicyUc  and  acetic 
acids  and  acquires  the  odor  of  acetic 
acid.  It  is  stable  in  dry  air  (Ref.  2). 

The  dissolution  of  aspirin  is  a 
conditional  process  depending  on  the 
temperature  of  the  water.  One  gram  (g) 
dissolves  in  300  mL  water  at  25°  C,  100 
mL  water  at  37°  C  (one  300-mg  tablet  of 
aspirin  dissolves  in  30  mL  water  at  37° 
C),  5  mL  alcohol,  17  mL  chloroform  and 
10  to  15  mL  ether.  When  a  commercially 
available  aspirin  tablet  is  dissolved 
(within  the  ratio  mentioned  above)  the 
resulting  fluid  has  the  appearance  of  a 
suspension.  Actually  only  the  filler  and 
binder  are  in  suspension,  while  the 
acetylsalicylic  acid  is  in  solution.  The 
filler  can  be  separated  by  sedimentation 
and  decantation  or  by  filtration.  When 
the  remaining  fluid  is  allowed  to 
evaporate,  the  typical  aspirin  crystals 
will  be  obtained.  When  aspirin  without 
filler  is  dissolved,  the  resulting  fluid  is 
clear.  Evaporation  will  produce  the 
typical  aspirin  crystals.  Once  the  aspirin 


is  in  solution  it  will  resist  separation  or 
crystallization  when  the  temperature  is 
lowered.  No  crystallization  was 
observed  when  the  aspirin  solution  was 
kept  at  -7°  C  for  16  hours  (Ref.  3).  It  is 
decomposed  by  boiling  water  or  when 
dissolved  in  solutions  of  alkali 
hydroxides  and  carbonates.  Inorganic 
salts  of  acetylsalicylic  acid  are  soluble 
in  water,  but  are  decomposed  quickly 
(Ref.  4).  Two  polymorphic  forms  have 
been  described.  One  form  is  prepared 
from  a  slow  crystallization  process  at 
room  temperature  from  a  saturated 
solution  of  aspirin  in  95  percent  alcohol. 
This  form  melts  between  143°  and  144° 
C.  The  other  form  melts  between  123° 
and  125°  C.  Tablets  prepared  from  the 
product  derived  from  the  slow 
crystallization  technique  have  a  slower 
rate  of  dissolution  than  tablets  prepared 
from  the  latter  type  of  polymorph.  There 
is  evidence  from  the  study  of  these  two 
forms  that  aspirin  crystals  are  converted 
to  the  less  soluble  form  during 
dissolution.  The  study  of  aspirin  in 
aqueous  media  has  led  to  the  suggestion 
that  a  phase  change  occurs  on  the 
surface  of  the  crystals  (Ref.  1). 

Aspirin  readily  undergoes  hydrolysis 
in  aqueous  solutions  with  the  liberation 
of  salicylic  and  acetic  acids.  In  pure 
water  complete  decomposition  takes 
place  in  100  days.  Acids  hasten  the  rate 
of  hydrolysis.  The  alkalis  present  in 
solutions  of  alkaline  acetate  and  cifrate 
dissolve  aspirin,  but  the  resulting 
solutions  hydrolyze  rapidly  to  form  salts 
of  acetic  and  salicylic  acids.  Half  the 
aspirin  decomposes  in  about  4  days.  The 
decomposition  may  be  retracted 
somewhat  by  glycerin  and  sugar. 
Liquefaction  occurs  when  aspirin  is 
saturated  with  phenyl  salicylate, 
acetanilid,  phenacetin,  aminopyrine, 
antipyrine,  and  othet  organic  products. 
Partial  hydrolysis  occurs  in  mixtures  of 
aspirin  and  hygroscopic  substances  of 
salts  containing  water  of  hydration. 
Even  some  talcs  adversely  effect  the 
stability  of  aspirin  (Ref.  5). 

(i)  Safety.  The  Panel  concludes  that 
aspirin  is  safe  as  an  OTC  anesthetic/ 
analgesic  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
dosage  limit  set  forth  below. 

Aspirin  applied  topically  to  the  skin  is 
neither  an  irritant  nor  a  counterirritant. 
However,  it  is  irritating  to  the  mucous 
membranes  of  the  mouth  and  throat 
when  the  solid  form  is  kept  in  contact 
with  the  mucosa  for  any  length  of  time, 
either  by  design  or  accident.  This  has 
been  known  practically  since  the 
introduction  of  aspirin  and  is  a  well- 
established  fact  Kawashima,  Flagg,  and 
Cox  (Ref.  6)  reported  a  case  where 
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ulceration  of  the  mucosa  of  the  roof  of 
the  mouth  resulted  from  the  application 
of  a  tablet  of  aspirin  by  the  patient  for 
pain  relief.  The  lesion  healed  promptly 
after  aspirin  medication  was  stopped: 
Roth  et  al.  {Ret.  7]  found  that  aspirin 
tablets  remaining  in  contact  with  the 
roof  of  the  mouth  for  one-half  hour 
produced  white,  opaque  buccal  mucosal 
lesions  which  could  be  peeled  off  with 
slight  pressure  or  by  rubbing.  They 
placed  a  quarter  of  a  tablet  each  of 
plain,  buffered,  and  combination  tablets 
between  the  lower  lip  and  the  gum  of  26 
normal  subjects  for  30  to  60  minutes. 
The  aspirin  produced  irregular  lesions  of 
sloughing  and  superficial  necrosis  of  the 
mucous  membranes  of  the  mouth.  In 
contrast  to  these  observations,  when  a 
disc  of  cottonoid,  13  millimeters  (mm)  in 
diameter,  saturated  with  a  solution  of 
aspirin  without  filler  is  placed  on  the 
mucosa  of  the  lower  lip  and  kept  there 
for  60  minutes,  no  blanching  of  the 
mucosa  or  ulcerations  was  observed 
(Ref.  3).  This  procedure  was  repeated  on 
3  consecutive  days,  using  approximately 
the  same  location,  again  without 
blanching  or  ulcerations.  Reports  of 
ulcerations  with  the  use  of  aspirin- 
containing  chewing  giun  could  not  be 
found.  Ulcerations  are,  of  coiu^e,  also  a 
possibility  with  this  type  of  medication. 

Aspirin  has  a  bee  carboxyl  group,  but 
it  is  a  weak  acid.  Aspirin  is  poorly 
absorbed  from  the  mouth,  but  it  is 
readily  absorbed  from  the  stomach  since 
it  is  nonlonized  in  this  form.  In  the 
intestines,  it  is  absorbed  as  the 
acetylsalicylate  ion.  Peak  serum  levels 
are  reached  in  1  to  2  hours  after  oral 
ingestion.  Blood  levels  do  not 
necessarily  correlate  with  the  de^«e  of 
analgesia.  Half  or  more  of  the  blood- 
borne  aspirin  is  bound  to  plasma 
proteins,  especially  albumin,  by  means 
of  the  carboxyl  group.  The  drug  is  very 
rapidly  distributed  to  all  body  tissues.  It 
is  excreted  very  rapidly,  although  traces 
continue  to  be  excreted  for  several  days. 
In  febrile  patients,  a  proportion  is 
eliminated  unchanged,  to  some  extent, 
but  most  is  converted  to  sahcyluric  acid. 
Smaller  amounts  of  the  drug  are 
eliminated  as  salicylic  acid  and  also  as 
conjugates  with  glucuronic  acid  to  form 
glucuronates.  Some  of  the  drug  is 
eliminated  as  gentisic  acid. 

Aspirin  is  not  highly  toxic  when  taken 
orally  or  given  parenterally 
notMHthstanding  the  voluminous 
literature  on  poisoning  by  the  drug. 
When  the  widespread  use  of  aspirin  is 
taken  into  consideration,  the  total 
number  of  cases  of  poisoning  that  occur 
is  small  when  they  are  extrapolated  to 
the  number  of  doses  used.  A  single  dose 
of  10  to  30  g  aspirin  may  be  fatal  in  an 


adult,  although  less  than  1  g  aspirin  has 
killed  and  130  g  have  been  tolerated 
(Ref.  8).  Children  (especially  under  the 
age  of  3  years)  are  disproportionately 
more  susceptible  than  adults  to  the  toxic 
action  of  salicylates  (Ref.  9).  Impaired 
renal  function  accentuates  toxicity. 

A  total  of  12  g  ingested  during  24 
hours  usually  produces  symptoms  of 
salicylism,  i.e.,  tinnitus,  vertigo, 
impaired  hearing,  and  headache.  More 
severe  manifestations  include 
hyperpnea,  fever,  metabolic  acidosis, 
and,  less  regularly,  dimness  of  vision, 
sweating,  thirst  vomiting, 
gastrointestinal  hemorrhage,  diarrhea, 
skin  rashes,  tachycardia,  restiessness 
and  delirium,  depression,  stupor,  coma, 
cardiovascular  collapse,  convulsions, 
and  respiratory  failure.  Fatal  cases  show 
diffuse  endothelial  changes  with 
petec^al  hemorrhages  and  congestion 
through  the  viscera  (Ref.  10). 

One  of  the  untoward  effects  following 
oral  administration  of  aspirin  is  its 
propensity  to  cause  bleeding, 
particularly  of  the  gastric  mucosa.  The 
extent  of  blood  loss  from  the  stomach  is 
dose  related.  This  effect,  which 
reportedly  occurs  in  70  percent  of  the 
patients  taking  repeated  doses  of 
aspirin,  has  been  studied  by  determining 
the  fecal  blood  loss  in  healthy  human 
volunteers  injected  with  radioactive 
chromiimi-51  tagged  red  blood  cells  (Ref. 
11).  The  radioactivity  of  the  stools 
provided  data  which  were  used  to  plot 
the  amount  of  blood  loss.  Prior  to 
administration  of  0.3  g  aspirin,  the 
average  daily  blood  loss  in  a  group  of 
volunteers  was  0.3  mL  per  individual. 
With  doses  of  aspirin  of  2.6  g  daily,  the 
average  loss  was  increased  to  2.3  mL  per 
individual.  When  doses  of  4.5  g  aspirin 
were  administered  daUy,  losses 
increased  to  6  mL  per  individual. 

Aspirin  may  cause  ulcerations  of  the 
mucosa  of  the  stomach.  This  is  believed 
to  be  due  to  the  fact  that  it  is  im-ionized 
in  the  add  medium  (pH  less  than  2)  in 
the  stomach  and  passes  through  the 
lipid  barrier  of  the  mucosal  cells.  Once 
in  the  cells,  where  the  pH  is  close  to  7,  it 
becomes  ionized  and  hydrolyzes  to 
saUcylic  and  acetic  acids. 

Macerations  are  far  less  frequent  in 
the  intestines  because  the  pH  is  close  to 
7  and  passage  into  the  intestinal 
mucosal  cells  is  limited,  since  the 
aspirin  in  the  lumen  is  ionized.  Less  drug 
concentrates  in  these  cells. 

Since  the  administration  of  aspirin 
causes  an  increase  in  bleeding  time  from 
an  average  of  2.6  minutes  during  the 
control  period  to  an  average  of  4.5 
minutes  when  aspirin  was  given  to,  the 
aforementioned  subjects  (Ref.  11).  the 
question  of  whether  gastrointesthud 


bleeding  is  due  to  the  local  effect  on  the 
mucosa  of  the  stomach  or  to  a  systemic 
effect  related  in  prolongation  of  bleeding 
time,  has  been  the  subject  of 
considerable  debate.  That  it  is  a  local 
effect  appears  to  be  established  by  the 
fact  that  when  sodium  salicylate  is 
injected  intravenously,  gastrointestinal 
bleeding  does  not  occur.  Bleeding  time  is 
prolonged  to  approximately  the  same 
degree  whether  aspirin  is  given  orally  or 
parenterally.  The  importance  of 
recognizing  this  untoward  effect  of 
aspirin  in  patients  with  hemostatic 
abnormalities  and  clotting  defects  has 
been  stressed  and  documented  in  many 
reports,  although  bleeding  time 
prolongation  has  been  ascribed  to  a 
defective  vascular  response.  Others 
attribute  it  to  a  decrease  in  blood 
platelet  aggregation.  Following  injuiry  to 
a  capillary,  endogenous  adenosine 
diphosphate  is  released  &om  platelets 
causing  an  irreversible  aggregation 
which  results  in  the  formation  of  a  plug 
that  is  primarily  responsible  for  the 
arrest  of  bleeding.  Aspirin  apparently 
inhibits  the  release  of  endogenous 
adenosine  diphosphate,  thereby 
prolonging  bleeding  time.  As  little  as  5  g' 
aspirin  can  produce  this  type  of  platelet 
defect,  and  the  abnormaUty  persists 
anywhere  from  4  to  7  days, 
corresponding  to  the  life-span  of  the 
platelets.  Since  aspirin  is  absorbed  to 
some  extent  through  the  oral  and 
pharygeal  mucous  membranes  and 
circulates  in  the  blood,  this  effect  upon 
coagulation  is  of  importance, 
particularly  since  it  is  used  in 
mouthwashes  and  in  chewing  gum. 

Late  post-tonsUlectomy  hemorrhages 
have  been  attributed  to  the  use  of 
aspirin  in  tablet  or  chewing  gum  form, 
while  no  bleeding  was  seen  with 
acetaminophen  (Ref.  12). 

The  Panel  feels  that  the  use  of  aspirin 
orally  or  topically  in  patients  who  have 
a  bleeding  tendency  or  after  dental  or 
throat  surgery  may  l>e  imwarranted  and 
recommends  that  a  warning  be  placed 
on  the  label  stating:  "Do  not  use  if  you 
have  a  bleeding  problem  or  after  dental 
or  throat  surgery." 

The  exact  relationship  between 
ulcerogenic  potential  in  the  mouth  and 
that  in  the  stomach  has  not  been 
established  since  the  pH  of  saliva  is 
below  6,  while  that  of  the  gastric  juice  is 
less  than  2.  It  is  felt  that  the  adverse 
reactions  are  basically  the  result  of  the 
acetyl  group. 

Two  types  of  systemic  adverse 
reactions  may  occur  from  aspirin,  the 
idiosyncratic  type  and  the  allergic  type. 
Idiosyncrasy  to  aspirin  is  rare.  It  does 
occur,  however,  and  the  symptoms  differ 
from  the  allergic  type  of  response.  The 
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idiosyncratic  reaction  is  not  of  the 
immunologic-type  reaction,  but  is 
believed  to  be  due  to  disturbances  in 
prostaglandin  synthesis.  As  is  the  case 
with  any  other  drug,  aspirin  can  act  as  a 
hapten  and  produce  sensitization. 
Sensitization  is  most  frequently 
observed  in  high-risk  allergic  (atopic) 
individuals,  particularly  in  asthmatics, 
and  especially  in  those  with  nasal 
polyps  [Refs.  13  and  14).  The 
manifestations  of  an  allergic  response 
are  urticaria,  erythema,  desquamatative, 
bullous,  or  purpural  skin  lesions, 
angioneurotic  edema,  laryngeal  stridor, 
asthma,  and  peripheral  vascular 
collapse.  Absorption  of  aspirin  from 
mucous  membranes  may  produce  a 
systemic  allergic  response.  These 
reactions  are  often  serious  and  fatal. 

In  summary,  then,  the  Panel  feels  that 
aspirin  should  not  be  used  either 
systemically  or  topically  following 
operative  procedures  of  the  mouth  or 
throat,  when  the  mucous  membranes  are 
highly  inflamed  or  abraded,  when  there 
are  eroded  lesions  that  are  bleeding,  or 
when  the  patient  is  on  anticoagulant 
medication  because  aspirin  interferes 
with  the  clotting  mechanism  and 
bleeding  may  result. 

V  (ii)  Effectiveness.  The  Panel  concludes 
that  aspirin  is  effective  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  limit  set 
forth  below. 

The  Panel  concludes  that  aspirin  has  a 
local  analgesic  effect  in  the  oral  cavity 
(Ref.  3).  It  is  useful  in  relieving  mild  to 
moderate  pain,  not  only  when  the  pain 
is  localized,  but  also  when  it  is 
generalized.  There  is  evidence  that  some 
of  the  pain  relief  obtained  from  orally 
ingested  aspirin  is  due  to  a  peripheral 
effect.  Since  salicylates  exert  an  anti- 
inflammatory effect,  part  of  the  pain 
relief  may  be  also  due  to  preventing  or 
reducing  the  inflanunation  and  thereby 
removing  one  of  the  sources  of  the 
stimuli  to  the  pain  receptors.  Lim  et  al. 
(Ref.  15)  noted  that  saUcylates 
apparently  block  painful  stimulation  of 
visceral  receptors  caused  by  intra- 
arterially  or  intraperitoneally  injected 
bradykinin.  They  postulate  that  the 
analgesic  effect  is  due  to  blockage  of 
chemoreceptora  mediating  pain. 
Whether  the  salicylate  effect  is  confined 
to  endothelial  and  mesothelial 
structures  where  bradykinin  may  be  a 
mediator  of  pain  is  still  not  known.  More 
recent  data  indicate  that  salicylates  act 
by  preventing  local  inflammation  not     . 
due  to  bradykinin  (Refs.  16  through  19). 
Scott  (Ref  20)  reports  that  topical 
apphcation  of  aspirin  inhibits  steady- 


state  discharge  and  response  to  a  brief 
heat  stimulus.  He  was  able  to  terminate 
the  local  effect  by  washing  the  aspirin 
out  of  the  dental  socket. 

Many  diverse  statements  have  been 
made  regarding  the  mechanism  of  action 
of  aspirin.  This  is  quite  understandable 
since  aspirin  has  a  wide  range  of 
actions.  It  is.  therefore,  necessary  to 
state  to  which  action  reference  is  made. 
According  to  current  knowledge,  the 
analgesic  action  of  aspirin  is  peripheral 
(Refs.  21  through  24)  and  topical  (Refs.  3 
and  20).  The  antipyretic  action  is 
central,  located  in  the  preoptic,  anterior 
hypothalamic  region  (Ref.  25).  The 
perspiration  accompanying  a  fever  is  a 
peripheral  mechanism.  A  local  effect,  in 
addition  to  the  analgesic  effect,  is  also 
demonstrated  by  desquamation  and  by 
local  mucosal  erosions  (the  so-called 
"aspirin  bum").  Tissue  damage  and 
bleeding  are  significantly  influenced  by 
the  general  status  of  the  patient, 
including  such  conditions  as  blood 
dyscrasia.  vitamin  K  deficiency, 
anticoagulants,  and  alcohoUsm. 
Whether  or  not  aspirin  is  actually 
completely  dissolved  will  also  influence 
tissue  damage  (Ref.  3).  The  importance 
of  adequate  fluid  intake  with  aspirin 
medication  cannot  be  stressed  enough 
(Ref.  3). 

The  Panel  accepts  that  the  analgesic 
action  of  aspirin  is  peripheral  and 
topical. 

(ili)  Dosage.  The  topical  dosage  of 
aspirin  is  incorporated  in  a  chewing  gum 
base.  Adults;  Chew  420  mg  of  aspirin  as 
needed,  not  to  exceed  3,360  mg  in  24 
hours.  Children  6  to  under  12  years  of 
age:  Chew  210  to  420  mg  of  aspirin  as 
needed,  not  to  exceed  1,680  mg  in  24 
hours.  Children  3  to  under  6  years  of 
age:  Chew  210  mg  of  aspirin  as  needed, 
not  to  exceed  630  mg  in  24  hours.  For 
children  under  3  years  of  age,  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician. 

(iv)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  health  care  anesthetic/ 
analgesic  active  ingredients.  (See  part 
in.  paragraph  B.l.  below — Category  I 
Labeling.) 

In  addition,  the  Panel  recommends  the 
following  specific  labeling: 

Warnings,  [a]  "Do  not  use  if  you  are 
sensitive  or  allergic  to  aspirin." 

[b)  "Do  not  use  if  you  have  a  bleeding 
problem  or  if  you  are  taking  an 
anticoagulant  drug." 

[c)  "Do  not  use  without  a  physician's 
or  dentist's  advice  if  your  mouth  is 
highly  irritated  or  ulcerated." 

[d)  "Do  not  use  after  surgery  in  the 
mouth  or  throat." 


(e)  "Provide  good  fluid  intake  when 
aspirin  or  aspirin-containing 
preparations  are  used." 
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(2)  Minority  report  on  aspirin.  The 
minority  of  the  Panel  concludes  that 
there  are  insufficient  data  available  to 
permit  final  classification  of  the  safety 
and  effectiveness  of  aspirin  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

The  minority  emphasizes  that  it  is 
evaluating  aspirin  as  an  ingredient  for 
topical  use  and  is  evaluating  the 
ingredient  per  se  and  not  any  particular 
formulation. 

Aspirin  is  the  acetyl  ester  of  salicylic 
acid  (acetylsalicyhc  acid)  (Ref.  1). 
Acetylsalicylic  acid  had  been 
synthesized  in  1899  by  Dreser  some 
years  before  it  was  introduced  into 
medicine.  It  was  first  known  as  acetyl 
spirictun,  from  which  the  name  aspirin  is 
derived.  Originally,  it  was  obtained  from 
a  plant  source,  Spiraea  ulmaria. 

Aspirin  is  made  by  interacting  acetic 
acid  with  salicylic  acid.  The  acetic  acid 
interacts  with  the  hydroxyl  group  on  the 
2  position  of  salicyUc  acid.  Aspirin  is  an 
odorless  powder  consisting  of  white, 
tubular,  or  needle-like  cyrstals.  It  melts 
at  approximately  135"  C.  In  moist  air,  it 


slowly  hydrolyzes  to  salicylic  and  acetic 
acids  and  acquires  the  odor  of  acetic 
acid.  One  gram  dissolves  in 
approximately  300  mL  water  at  25*  C,  in 
100  mL  at  37*  C,  5  mL  alcohol  17  mL 
chloroform,  and  10  to  15  mL  ether  at  25* 
C  Two  polymorphic  forms  have  been 
described.  One  form  is  prepared  by  a 
slow  crystallization  process  at  room 
temperature  from  a  saturated  solution  of 
aspirin  in  95  percent  alcohol.  This  form 
melts  between  143*  and  144*  C.  The 
other  form  is  obtained  simply  from 
evaporation  of  a  hexane  solution.  It 
melts  between  123*  and  125*  C.  Tablets 
prepared  from  the  product  derived  from 
the  slow  crystallization  technique  have 
a  slower  rate  of  dissolution  than  tablets 
prepared  from  the  latter  type  of 
polymorph.  There  is  evidence  frt>m  the 
study  of  these  two  forms  that  aspirin 
crystals  are  converted  to  the  less  soluble 
form  during  dissolution.  The  study  of 
aspirin  in  aqueous  media  has  led  to  the 
suggestion  that  a  phase  change  occurs 
on  the  surface  of  the  crystals  (Ref.  1). 

Aspirin  readily  undergoes  hydrolysis 
in  aqueous  solutions  with  the  liberation 
of  saUcylic  and  acetic  acids.  In  pure 
water,  complete  decomposition  takes 
place  in  100  days.  Acids  hasten  the 
rapidity  of  hydrolysis.  The  alkalis 
present  in  solutions  of  alkaline  acetate 
and  citrate  dissolve  aspirin,  but  the 
resulting  solutions  hydrolyze  rapidly  to 
form  salts  of  acetic  and  salicylic  acids. 
Half  the  aspirin  decomposes  in  about  4 
days.  The  decomposition  may  be 
retarded  somewhat  by  glycerin  and 
sugar.  Liquefaction  occurs  when  aspirin 
is  saturated  with  phenyl  salicylate, 
acetanilid,  phenacetin,  aminopyrine, 
antipyrine,  and  many  other  organic 
products.  Partial  hydrolysis  occurs  in 
mixtures  of  aspirin  and  hydroscopic 
substances  or  salts  containing  water  of 
hydration.  Even  some  talcs  adversely 
effect  the  stability  of  aspirin  (Ref.  2). 
Aspirin  decomposes  when  dissolved  in 
solutions  of  alkah  hydroxides  and 
carbonates.  It  forms  a  methyl  and 
phenyl  ester  and  inorganic  salts. 
Inorganic  salts  decompose  readily  when 
dissolved  in  water,  especially  the 
calcium  salt.  It  forms  a  sodium  salt  (Ref. 
3). 

(i)  Safety.  The  minority  of  the  Panel 
concludes  that  there  are  insufficient 
data  to  classify  aspirin  as  a  safe  OTC 
analgesic  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Aspirin  applied  topically  to  the  skin  is 
neither  an  irritant  nor  a  counterirritant. 
However,  it  is  irritating  to  all  the  surface 
mucosal  cells  lining  the  gastrointestinal 
fract  including  the  mucous  membranes 
of  the  mouth  and  throat  (42  FR  3538). 


Kawashima,  Flagg.  and  Cox  (Ref.  4)  in 
1975  reported  that  aspirin  tablets 
applied  directly  to  the  mucous 
membranes  of  the  mouth  for  a  local 
analgesic  effect  caused  lesions  of  the 
mucous  membranes  of  the  roof  of  the 
mouth.  Roth  et  aL  (Ref.  5)  found  that 
aspirin  tablets  remaining  in  contact  with 
the  roof  of  the  mouth  for  one-half  hour 
produced  white,  opaque  buccal  mucosal 
lesions  capable  of  being  peeled  off  with 
slight  pressue  or  by  rubbing.  They 
placed  a  quarter  of  a  tablet  of  plain, 
buffered  and  combination  tablets 
between  the  lower  lip  and  the  gum  of  28 
normal  subjects  for  30  to  60  minutes.  In 
every  case  the  aspirin  produced 
irregular  lesions  of  sloughing  and 
superficial  necrosis  of  the  mucous 
membranes  of  the  mouth.  Aspirin 
incorporated  in  chewing  gum  has 
produced  severe  lesions  of  the  iimer 
wall  of  the  cheek  which  promptly  healed 
when  use  of  the  preparation  was 
discontinued  (Refs.  4  and  6). 

Aspirin  has  a  free  carboxyl  group,  but 
it  is  a  weak  acid  which  combines  with 
metallic  ions  to  form  salts  and  with 
organic  radicals  to  form  esters,  as 
mentioned  above.  Aluminum  aspirin, 
used  as  an  internal  analgesic,  is 
insoluable  in  water.  Aspirin  is  pooriy 
absorbed  from  the  mouth,  but  it  is 
readily  absorbed  from  the  stomach  since 
it  is  nonionized  in  this  form.  In  the  small 
intestine,  it  is  absorbed  as  the 
acetylsalicylate  ion.  Peak  serum  levels 
are  reached  in  1  to  2  houirs  after  oral 
ingestion.  Blood  levels  do  not 
necessarily  correlate  with  the  degree  of 
analgesia.  Half  or  more  of  the  blood- 
borne  aspirin  is  bound  to  plasma 
proteins,  especially  albumin,  by  means 
of  the  carboxyl  group.  The  drug  is  very 
rapidly  distributed  to  all  body  tissues. 
Aspirin  is  excreted  very  rapidly, 
although  traces  continue  to  be  excreted 
for  several  days.  In  febrile  patients,  a 
proportion  is  eliminated  unchanged,  to 
some  extent,  but  most  of  it  is  converted 
to  salicyluric  add  Smaller  amounts  of 
the  drug  are  eliminated  as  salicylic  add 
and  also  as  conjugates  with  glucuronic 
acid  to  form  glucuronates.  Some  of  the 
drug  is  eliminated  as  gentisic  acid. 

Aspirin  is  not  highly  toxic 
systemicaUy  when  taken  orally  or  given 
parenterally  notwithstanding  the 
voluminous  Uterature  on  poisoning  by 
the  drug.  Much  of  the  poisoning  is 
accidental  and  occurs  in  children.  When 
the  widespread  use  of  aspirin  is  taken 
into  consideration,  the  total  number  of 
cases  of  poisoning  that  occur  is  small 
when  they  are  extrapolated  to  the 
number  of  doses  used.  A  single  dose  of 
10  to  30  g  aspirin  may  be  fatal^  although 
survival  has  been  reported  when  mudh 
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larger  doses  have  been  ingested.  Deaths 
from  smaller  doses  have  been  reported. 
Impaired  renal  function  accentuates 
toxicity.  A  total  of  12  g  aspirin  ingested 
during  24  hours  usually  produces 
symptoms  of  salicylism,  i.e.,  tinnitus, 
vertigo,  impaired  hearing,  and  headache. 
More  severe  manifestations  include 
hyperpnea,  fever,  metabolic  acidosis, 
and,  less  regularly,  dimness  of  vision, 
sweating,  thirst,  vomiting,  diarrhea,  skin 
rashes,  tachycardia,  restlessness,  and 
delirium.  Salicylism  may  resemble 
diabetic  and  renal  disorders.  Numerous 
cases  of  depression,  stupor,  coma, 
cardiovascular  collapse,  convulsions, 
and  respiratory  failure  follow  salicylism. 
Fatal  cases  show  diffuse  endothelial 
changes  with  petechial  hemorrhages  and 
congestion  through  the  viscera  (Ref.  7). 

One  of  the  untoward  effects  following 
oral  administration  of  aspirin  is  its 
propensity  to  cause  mucosal  bleeding, 
particularly  of  the  gastric  mucosa.  The 
extent  of  blood  loss  from  the  stomach  is 
dose  related.  This  effect,  which 
reportedly  occurs  in  70  percent  of 
patients  taking  repeated  doses  of 
aspirin,  has  been  studied  by  determining 
the  fecal  blood  loss  in  healthy  human 
volunteers  injected  with  radioactive 
chromium-51-tagged  red  blood  cells.  The 
radioactivity  of  the  stools  provided  data 
for  determinig  the  degree  of  blood  loss. 
Prior  to  administration  of  0.3  g  aspirin, 
the  average  daily  blood  loss  in  one 
group  of  volunteers  was  0.3  mL  per 
individual.  With  doses  of  aspirin  of  2.6  g 
daily,  the  average  loss  was  increased  to 
2.3  mL  per  individual.  When  doses  of  4.5 
g  aspirin  were  administered  daily,  losses 
increased  to  6  mL  per  individual  (Ref.  8). 

Aspirin,  causes  ulcerations  of  the 
mucosa  of  the  stomach.  This  is  believed 
to  be  due  to  the  fact  that  it  is  un-ionized 
in  the  acid  medium  (pH  less  than  2)  in 
the  stomach  and  passes  through  the 
lipid  barrier  of  the  mucosal  cells.  Once 
in  the  cells,  where  the  pH  is  close  to  7,  it 
becomes  ionized  and  hydrolyzes  to 
saHcylic  and  acetic  acids.  Ulcerations 
occur  less  frequently  in  the  intestines 
and  on  other  mucosal  surfaces  because 
the  pH  is  close  to  7  and  passage  into  the 
mucosal  cells  is  limited,  since  the 
aspirin  is  ionized.  Less  drug 
concentrates  in  these  cells. 
The  question  of  whether 
gastrointestinal  bleeding  is  due  to  a 
local  effect  on  the  mucosa  of  the 
stomach  or  to  a  systemic  effect  related 
to  prolongation  of  bleeding  time  has 
been  the  subject  of  considerable  debate. 
That  it  is  a  local  effect  appears  to  be 
estabUshed  by  the  fact  that  when 
aspirin  as  a  sodium  salt  (not  sodium 
salicylate^  is  injected  intravenously, 
gastrointestinal  bleeding  does  not  occur. 


Apparently,  the  presence  of  the  acetyl 
group  is  essential  for  this  response  (Ref. 
9).  The  administration  of  aspirin  caused 
an  increase  in  bleeding  time  from  an 
average  of  2.6  minutes  during  the  control 
period  to  an  average  of  4.5  minutes 
when  aspirin  was  given  to  test  subjects 
(Ref.  8).  Bleeding  time  is  prolonged  to 
approximately  the  same  degree  whether 
aspirin  is  given  orally  or  parenterally. 
This  bleeding  time  increase  is  ascribed 
to  a  decrease  in  circulating  prothrombin. 
It  also  occurs  after  the  administration  of 
sodium  salicylate.  Apparently  the 
presence  of  the  acetyl  group  is  not 
necessary  to  cause  prolongation  of 
bleeding  time  due  to 
hypoprothrombinemia.  The  importance 
of  recognizing  this  untoward  effect  of 
aspirin  in  patients  with  hemostatic 
abnormalities  and  clotting  defects  has 
been  stressed  and  documented  in  many 
reports. 

Aspirin  {dso  causes  a  decrease  in 
blood  platelet  aggregation.  Following 
injury  to  a  capillary,  endogenous 
adenosine  diphosphate  is  released  from 
platelets  causing  an  irreversible 
aggregation  which  results  in  the 
formation  of  a  plug  that  is  primarily 
responsible  for  the  arrest  of  bleeding. 
Aspirin  apparently  inhibits  the  release 
of  endogenous  adenosine  diphosphate, 
thereby  prolonging  bleeding  time.  As 
little  as  5  g  aspirin  can  produce  this  type 
of  platelet  defect  and  the  abnormaUty 
persists  anywhere  from  4  to  7  days. 
corresponcQng  to  the  life-span  of  the 
platelets.  Inhibition  of  platelet 
aggregation  does  not  occur  when  sodium 
salicylate  is  administered.  Apparently 
the  presence  of  the  acetyl  group  is 
necessary  for  this  adverse  response  to 
occur.  Since  aspirin  is  absorbed  to  some 
extent  through  the  oral  and  pharyngeal 
mucous  membranes  and  circulates  in  the 
blood,  this  effect  upon  coagulation  is  of 
importance  particidarly  since  it  is  used 
in  gargles,  chewable  tablets,  and  in 
chewing  giun. 

Locally  applied  aspirin  may  produce 
massive  hemorrhage  from  capillary  beds 
of  tissue  other  than  that  of  the  gastric 
mucosa,  such  as  the  tonsillar  areas  of 
the  throat.  Several  cases  of  massive 
hemorrhage  from  the  tonsillar  bed 
following  topical  application  of  a  gargle 
of  aspirin-containing  chewing  gum  have 
been  reported  (Refs.  10  and  11). 
Hemorrhage  was  observed  in  8  percent 
of  100  posttonsillectomy  patients 
medicated  with  aspirin  (Ref.  12).  The 
bleeding  occurred  on  the  sixth  or 
seventh  postoperative  day.  No  bleeding 
occurred  in  100  patients  medicated  with 
acetaminophen.  A  high  incidence  of 
posttonsillectomy  bleeding  was  reported 
by  Fox  and  West  (Ref.  13)  in  children 


given  an  aspirin-containing  chewing 
giun.  The  incidence  of  bleeding  ceased 
when  use  of  the  gum  was  discontinued. 
Hersh  (Ref.  14)  noted  more  bleeding 
among  patients  undergoing  dental 
extractions  who  received  aspirin  than 
those  who  received  acetaminophen 
preoperatively. 

The  exact  relationship  between 
ulcerogenic  potential  in  the  mouth  and 
that  in  the  stomach  has  not  been 
estabhshed.  The  pH  of  saliva  is  seldom 
below  6  and  the  aspirin  is  ionized  and 
not  absorbed,  while  that  of  the  gastric 
juice  is  less  than  2  and  the  aspirin  is  un- 
ionized and  readily  absorbed. 
Apparently  the  presence  of  the  hydrogen 
ion  is  not  essential  for  this  reaction  to 
occur. 

The  minority  of  the  Panel  feels  that 
the  use  of  aspirin  topically  or  orally  in 
patients  with  lesions  in  the  mouth  that 
may  bleed  may  be  unwarranted  and 
recommends  that  a  warning  be  placed 
on  the  labeling  stating,  "Do  not  use  if 
you  have  bleeding  problems." 

Two  types  of  systemic 
hypersensitivity  reactions  may  occur 
from  aspirin,  the  idiosyncratic  type  and 
the  allergic  type.  Idiosyncrasy  to  aspirin 
is  rare.  It  does  occur,  however,  and  the 
symptoms  differ  from  the  allergic  type  of 
response.  The  triad  of  idiosyncrasy, 
nasal  polyps,  and  late  onset  of  asthma 
are  the  usual  manifestations.  The 
idiosyncratic  reaction  is  not  an 
immimologic-type  reaction,  but  is 
believed  to  be  due  to  disturbances  in 
prostaglandin  synthesis.  As  is  &e  case 
with  any  other  drug,  aspirin  can  act  as  a 
hapten  and  produce  both  systemic  and 
local  sensitization.  Sensitization  is  most 
frequently  observed  in  high-risk  allergic 
(atopic)  individuals,  particularly  in 
asthmatics  (Refs.  15  and  16).  The 
manifestations  of  a  local  sensitization 
are  erythema,  desquamatative,  bullous, 
or  purpural  skin  lesions.  The 
manifestations  of  systemic  sensitization 
are  angioneurotic  edema,  laryngeal 
stridor,  asthma,  and  peripheral  vascular 
collapse.  Absorption  of  aspirin  from 
mucous  membranes  of  the  mouth  and 
throat  may  produce  any  of  the  above 
responses.  Some  of  these  reactions  are 
often  serious  and  may  be  fatal.  (See  part 
II.  paragraph  E.  above — Adverse 
Reactions.) 

In  summary  then,  the  minority  of  the 
Panel  believes  that  aspirin  is  not 
desirable  and  is  not  always  safe  and      ^ 
should  not  be  used  topically  for 
symptomatic  relief  of  conditions  of  the 
mouth  and  throat.  The  minority  of  the 
Panel  feels  it  should  not  be  used  to  treat 
conditions  in  which  the  mucous 
membranes  are  highly  inflamed  or 
abraded  because  aspirin  is  irritatiag  to 
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mucosal  surfaces.  The  minority  of  the 
Panel  also  believes  that  aspirin  should 
not  be  used  following  operative 
procedures  of  the  mouth  or  throat  or  for 
eroded  lesions  that  are  oozing  blood, 
because  the  drug  interferes  with  clotting 
mechansims,  and  bleeding  may  be 
enhanced. 

(ii)  Effectiveness.  The  minority  of  the 
Panel  concludes  that  there  are 
insufficient  data  available  to  permit 
final  classification  of  the  effectiveness 
of  aspirin  as  an  OTC  anesthetic/ 
analgesic  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  in 
the  propmsed  dosage  limit  set  forth 
below. 

Aspirin  is  the  most  widely  used  OTC 
internal  analgesic  ingredient  in  the 
United  States  (Ref.  9).  In  view  of  its 
immense  popularity  in  this  country,  it 
has  been  extensively  discussed  in  the 
medical  and  scientific  literature.  Aspirin 
is  useful  as  a  systemicaUy  acting 
analgesic  to  relieve  mild  to  moderate 
pain,  not  only  when  the  pain  is 
localized,  but  also  when  it  is 
generalized.  Thousands  of  articles  have 
been  written  concerning  aspirin  since 
the  first  pharmacologic  data  were 
reported  in  the  literatiire  in  1899. 

Aspirin  possesses  no  known  topical 
anesthetic  activity  and  does  not  block 
transmission  of  nerve  impulses  by 
altering  the  neuronal  membranes  as  do 
topical  anesthetics  such  as  benzocaine, 
tetracaine,  and  lidocaine  (Ref.  17).  It, 
therefore,  exerts  no  known  anesthetic  or 
analgesic  effect  on  the  skin  or  mucous 
membranes.  Gargling  with  solutions  of 
aspirin  produces  irritation  and  burning 
sensations,  particularly  if  the  solutions 
are  concentrated,  instead  of  a  numbing 
effect  which  aspirin  should  do  if  it  were 
a  local  anesthetic. 

The  chemical  structure  of  aspirin  in  no 
way  resembles  the  structure  of  the 
hydroxy  or  nitrogenous  types  of  local 
anesthetics.  Indeed,  the  introduction  of  a 
carboxyl  group  on  a  structure  known  to 
possess  Jocal  anesthetic  activity,  as  for 
example  cocaine,  nullifies  its  local 
anesthetic  activity.  Removal  of  the 
methyl  group  from  ecgonine  leaves  a 
free  carboxyl  group  on  the  structure  of 
cocaine  and  nullifies  its  local  anesthetic 
activity  (Ref.  19).  Aspirin  is  also 
nonionized  at  very  low  pH's  such  as  that 
of  the  stomach.  At  the  pH  of  the  oral 
cavity  it  is  ionized  and  would  be  less 
inclined  to  be  absorbed  and  to  pass 
through  the  mucous  membranes  of  the 
mouth  and  throat  and  into  the  lipid 
sheath  of  a  nerve  fiber.  Impulse 
conduction  along  peripheral  nerves  is 
not  affected  by  salicylates  (Ref.  17).  The 
interference  with  absorption  due  to  the 
fact  that  aspirin  is  ionized  would  negate 


any  possibility  that  it  acts  directly  to 
antagonize  the  effects  of  bradykinin  or 
prostaglandins  in  the  submucosal 
tissues. 

Aspirin,  as  is  the  case  with  other 
internal  analgesics,  acts  centrally  at 
thalamic  and  subcortical  areas. 
However,  there  is  evidence  that  some  of 
the  pain  relief  obtained  from  orally 
ingested  aspirin  is  due  to  a  peripheral 
effect  of  the  blood-borne  drug  (Ref.  17). 
Since  salicylates  exert  an  anti- 
infiammatory  effect,  part  of  the  pain 
relief  appears  to  be  due  to  preventing  or 
reducing  the  infianunation  and  removal 
of  one  of  the  sources  of  the  stimuli  to  the 
pain  receptors.  However,  this  viewpoint 
is  not  substantiated  by  the  fact  that 
blood-borne  phenacetin  and 
acetaminophen  are  analgesic  but  lack 
significant  anti-inflammatory  properties, 
while  phenylbutazone  is  an  effective 
anti-infianunatory  agent,  but  possesses 
feeble  analgesic  properties.  Lim  and 
associates  (Ref.  19)  noted  that 
salicylates  apparently  block  painful 
stimulation  of  visceral  receptors  caused 
by  intra-arterially  or  intraperitoneally 
injected  bradykinin.  They  postulate  that 
the  analgesic  effect  is  due  to  blockage  of 
chemoreceptors  mediating  pain. 
Whether  the  salicylate  effect  is  confined 
to  endothelial  and  mesothelial 
structiires  where  bradykinin  may  be  a 
mediator  of  pain  is  still  not  known.  More 
recent  data  indicate  that  salicylates  act 
by  preventing  the  synthesis  of 
prostaglandins,  thereby  alleviating  or 
preventing  local  inflammation  which  is 
not  due  to  antagonizing  the  effects  of 
bradykinin  (Ref.  9).  These  concepts 
relate  to  the  blood-borne  drug  in  the 
tissues  and  are  not  supportive  evidence 
of  a  direct  local  action  caused  by 
penetration  of  the  aspirin  into  the 
mucous  membranes.  Gastric  absorption 
and  not  local  transfer  is  mentioned  in 
these  studies.  Scott  (Ref.  20)  reported 
that  topical  application  of  aspirin  to 
dentinal  receptors  in  cats  inhibits  both 
steady-state  discharge  and  response  to  a 
brief  heat  stimulus.  The  minority  of  the 
Panel  notes  that  these  studies  were  done 
on  dentine  and  not  mucous  membranes. 

Chewing  gum  formulations  containing 
aspirin  in  a  gum  base  have  developed 
supposedly  to  provide  a  greater 
retention  and  absorption  of  the  drug  and 
to  produce  a  topical  local  effect  on  the 
surrounding  tissue.  One  marketed 
preparation  beara  the  labeling  "for  the 
relief  of  minor  sore  throat  pain, 
muscular  aches,  and  pain."  Although  the 
labeling  does  not  specifically  state  that 
the  effect  is  relief  of  sore  throat  due  to 
the  topical  application  of  the  aspirin,  the 
user  of  such  a  product  cannot  help 
inferring  that  this  is  what  is  meant.  Data 
in  the  submission  for  the  product  do  not 


adequately  support  this  contention.  The 
minority  of  the  Panel  concurs  with  the 
sentiments  of  the  Advisory  Review 
Panel  on  OTC  Internal  Analgesic  and 
Antirheumatic  Products  which  states  as 
follows  in  the  Federal  Register  July  8. 
1977  (42  FR  35376-35377). 

Historically,  aspirin  has  been  used  as  a 
gargle  for  the  treatment  of  minor  sore  throat 
pain.  Chewing  gum  formulations  containing 
aspirin  in  a  gum  base  were  developed  to 
provide  for  greater  retention  and  absorption 
of  the  drug  and  to  produce  a  topical,  local 
effect  on  the  surrounding  tissues.  These 
formulations  may  also  make  the  medication 
more  pleasemt  to  take.  Chewing  gums  vnih 
aspirin  are  primarily  used  and  lal>eled  for 
"relief  of  minor  sore  throat  pain."  However, 
other  traditional  lal>eling  is  also  included 
such  as  "for  headache,  muscular  aches,  and 
pain."  The  latter  claims  can  only  be 
attributed  to  the  absorption  of  the  drug  into 
the  systemic  circulation. 

The  Panel  concludes  that  aspirin  or  any 
analgesic  in  a  gum  base,  with  the  specific 
claims  for  the  relief  of  sore  throat  has  not 
been  adequately  tested  for  effectiveness.  This 
use  of  aspirin  may  not  be  desirable  or  safe 
particularly  if  the  tissue  is  highly  inflamed  or 
abraded  because  aspirin  is  irritating  to  the 
mucosal  tissue  as  discussed  above.  The  Panel 
recommends  that  claims  of  aspirin-containing 
gum  for  the  r^ef  of  sore  throat  or  the  use  of 
aspirin  as  a  gargle  for  a  local  effect  property 
belongs  in  a  review  of  ingredients  claimed  for 
treatment  of  sore  throat  in  general  and  should 
therefore  be  deferred  to  the  Advisory  Review 
Panel  on  OTC  Oral  Cavity  Drug  Products  for 
evaulation. 

The  Panel  finds  marketing  of  an  OTC 
analgesic,  in  a  chewing  gum  fonnulatioo, 
acceptable  if  the  product  contains  the  dosage 
and  Category  I  labeling  claims  recommended 
by  the  Panel.  However,  such  product 
formulations  containing  aspirin  should 
include  the  warning.  'T>o  not  take  this 
product  for  at  least  7  days  after  tonsillectomy 
or  oral  surgery  except  under  the  advise  and 
supervision  of  a  physician."  As  with 
chewable  tablets  discussed  alwve,  oral 
mucosal  damage  may  occur  from  the  use  of 
chewing  gum  aspirin  products  and  this  effect 
of  aspirin  on  blood  clotting  may  be  a  factor  in 
such  situations. 

The  minority  of  the  Panel  has 
examined  the  data  in  the  subjective 
study  conducted  by  Bernstein  and 
Nelson  (Ref.  2).  In  this  study  20  patients 
with  evidence  of  sore  throat  and 
pharyngitis  were  given  aspirin  in  a  gum 
vehicle  and  a  placebo.  Pain  was  induced 
by  having  the  subjects  chew  a  cracker 
and  swallow  with  water.  Although  the 
submitted  data  indicate  that  the  subjects 
felt  less  pain  after  taking  the  gum 
containing  aspirin  and  preferred  this 
prepeiration  to  the  placebo,  the  minority 
of  the  Panel  does  not  feel  that  the  study 
proves  that  the  pain  rebel  reported  was 
due  to  a  local  anesthetic  e&ict  on  pain 
receptors  in  the  throat  and  not  from  a 
systemic  action  of  the  absorbed  aspirin. 
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The  minority  of  the  Panel  agrees  with 
the  OTC  Advisory  Review  Panel  on 
Internal  Analgesic  and  Antirheximatic 
Products  that  aspirin  in  a  gum  base  with 
specific  claims  for  relief  of  sore  throat 
by  a  topical  action  has  not  been 
adequately  studied,  and  that  there  is 
much  evidence  indicating  that  it  is 
without  appreciable  topical  analgesic 
effect  and  that  the  effect  is  probably  a 
systemic  one  due  to  the  aspirin  that  is 
swallowed  and  absorbed.  The  topical 
use  of  aspirin  may  not  be  desirable  or 
safe,  particularly  if  the  tissues  are  highly 
inflamed  or  abraded,  because  aspirin  is 
irritating  to  the  mucosal  tissue.  Tlie 
Advisory  Review  Panel  on  OTC  Topical 
Analgesic,  Antirheumatic,  Otic,  Bum. 
and  Sunburn  Prevention  and  Treatment 
Drug  Products,  in  the  Federal  Register  of 
December  4, 1979  (44  FR  69845-69847), 
has  likewise  concluded  that  even  though 
percutaneous  absorption  of  sahcylate 
does  occur,  its  action  is  systemic  when 
topically  applied  and  not  local  on  the 
receptors  for  pain.  Some  degree  of 
percutaneous  absorption  of  salicylate 
esters  occurs  throu^  the  intact  skin 
(Refs.  1,  22,  and  23),  but  no  significant 
cutaneous  analgesic  or  anesthetic 
activity  has  been  demonstrated. 
Likewise  some  absorption  occurs  from 
the  normal  mucous  membranes.  No 
controlled  studies  exist  demonstrating 
that  the  relief  of  pain  is  due  to  topical 
application.  Any  analgesic  effect  that  is 
obtained  is  due  to  the  systemic  effect 
that  follows  absorption  from  the 
stomach  and  oral  mucous  membrane 
after  topical  use.  Aspirin  is  the  best 
absorbed  of  all  salicylates 
percutaneously  from  aqueous  and  other 
solutions.  The  percutaneous  absorption 
of  aspirin  is  increased  30  percent  when  2 
percent  camphor  is  present.  In  a 
statement  attributed  to  Fantus  (Ref.  24), 
it  is  said  that  the  absorption  of 
sahcylates  through  the  skin  is  increased 
if  the  solution  contains  20  percent 
alcohol.  There  is  no  indication  that  there 
is  any  correlation  between  these 
findings  concerning  absorption  from  the 
skin  and  the  absorption  of  asprin  &x)m 
the  mucous  membranes  of  the  oral 
cavity.  Blood  levels  of  salicylates  have 
been  demonstrated  after  cutaneous 
application  using  tracer  elements  in 
animals.  Excretion  of  salicylates  and 
metabolites  into  the  urine  have  been 
demonstrated  after  percutaneous 
absorption  and  absorption  from  the 
mucous  membranes.  Comparison  of 
blood  levels  following  topical 
application  on  the  oral  and  pharyngeal 
mucous  membranes  with  those 
following  oral  ingestion  of  therapeutic 
doses  have  not  been  made. 


^      One  Panel  member  made  an  oral 
presentation  on  a  particular  commercial 
product  containing  aspirin  in  chewing 
gimi  at  the  August  14, 1979  meeting  of 
die  Advisory  Review  Panel  on  OTC  Oral 
Cavity  Drug  Products  (Ref.  25).  The 
Panel  member  stated  that  aspirin  in 
chewing  gum  is  effective  as  a  topical 
analgesic.  No  written  submission  was 
presented  to  the  Panel.  The  minority  of 
the  Panel  could  not  evaluate  the  data 
presented  in  such  a  manner.  The  Panel 
member  was  told  to  submit  a  report  for 
distribution  to  the  Panel  and  that  the 
data  would  be  analyzed  statistically  by 
FDA  for  validity.  No  submission  was 
received  by  FDA  or  any  Panel  member 
for  study  and  evaluation  of  data 
submitted  from  personal 
experimentation  using  the  "Adrian! 
Method."  How  the  method  was  used,  the 
type  of  subjects  studied,  and  other 
pertinent  data  were  not  presented.  If 
they  were,  they  were  unclear  to  the 
minority  of  the  Panel. 

At  the  final  Panel  meeting  the  subject 
was  discussed  further  and  the  same 
Panel  member  discussed  the 
effectiveness  of  the  same  commercial 
product  and  presented  views  which,  to 
the  minority  of  the  Panel,  appeared  to 
reflect  private  opinions  rather  then 
scientific  facts  (Ref.  26). 

Adrian!,  Minokadeh,  and  Naragh! 
(Ref.  27)  have  studied  the  analgesic 
effects  of  a  saturated  solution  of  aspirin 
swabbed  on  the  forepart  and  tip  of  the 
tongue  using  the  method  of  Adrian!  and 
Zeppemick.  Pain  was  induced  with  a 
direct  electric  current  of  a  pulsatile  type 
of  20  cycles  per  second  and  at  a  voltage 
range  of  1  to  5  volts.  The  study  was 
double-blinded  and  performed  on  10 
adult  healthy  volunteers.  Saline  was 
used  as  a  control  (placebo).  Initially, 
every  subject  complained  of  a  stinging 
sensation  when  the  aspirin  was  applied. 
This  disappeared  after  several  minutes. 
However,  no  sensation  of  numbness 
developed  at  any  time.  The  aspirin  was 
not  more  effective  in  abolishii^  the 
painful  stimulus  than  the  placebo. 
Benzocaine  in  propylene  glycol  was 
swabbed  over  the  same  area  after 
completion  of  the  testing.  In  each  case, 
after  the  use  of  placebo  and  the  aspirin, 
numbness  resulted  from  the  use  of  the 
benzocaine.  A  saturated  solution  of 
acetaminophen  was  applied  in  the  same 
manner  as  aspirin.  No  burning  sensation 
was  experienced  by  any  subject. 
Likewise,  there  was  no  diminution  in 
response  to  pain.  The  response  to 
aspirin  was  the  same  as  with 
acetaminophen  and  the  placebo.  It  is 
obvious  from  these  data  that  aspirin 
possesses  no  local  analgesic  or 
anesthetic  activity. 


The  minority  of  the  Panel  concludes 
from  available  data  that  the  action  of 
aspirin  applied  topically  is  systemic  and 
that  any  analgesic  effect  is  due  to  the 
blood-borne  drug  that  is  absorbed.  The 
minority  of  the  Panel  finds  no  data  to 
substantiate  claims  that  blood  levels 
following  topical  application  of  aspirin 
on  the  skin  or  mucous  membranes  are 
sufficient  to  produce  topical  analgesia  or 
anesthesia. 

The  minority  of  the  Panel  accepts  the 
fact  that  aspirin  acts  in  a  dual  manner  in 
producing  analgesia;  one  acting 
centrally  in  the  brain  and  one  acting 
peripherally  by  the  blood-borne  drug 
acting  as  an  anti-inflammatory  agent.  It 
does  not  support  the  assumption  that  is 
made  that  the  drug  penetrates  the 
mucous  membranes  and  exerts  its 
effects  topically  on  the  pain  receptors 
and  other  structures  beneath  the  mucosa 
or  neufralizes  such  substances  as 
bradykinin  or  prostaglandins  directly  by 
passage  through  the  inflamed  mucous 
membranes. 

In  the  Federal  Register  of  July  8. 1977 
(42  FR  35375-35376).  Uie  Advisory 
Review  Panel  on  OTC  Internal 
Analgesic  and  Antirheumatic  Drug 
Products  stated: 

Chewable  tablets  offer  a  convenient 
method  of  administering  the  drug  to 
individuals  who  have  difficulty  in  swallowing 
whole  tablets.  This  dosage  fonn  is  especially 
popular  for  use  in  children.  There  are  many 
marketed  children's  chewable  aspirin  tablets, 
which  are  usually  flavored,  containing  80  mg 
(1.23  gr]  of  aspirin  per  dosage  unit.  These 
tablets  may  be  chewed,  crushed  on  a  spoon, 
dissolved  on  the  tongue,  or  even  swallowed 
as  a  conventional  tablet.  The  Panel  finds 
these  chewable,  flavored  tablets  acceptable 
and  recommends  that  all  such  tablets 
containing  saUcylates  for  children  under  12 
years  be  labeled,  "Drink  water  with  each 
dose."  In  addition,  as  noted  elsewhere  in  this 
document,  because  aspirin  can  increase 
bleeding,  the  Panel  recommends  that 
chewable  aspirin-containing  tablets  be 
labeled  with  the  warning,  "Do  not  take  this 
product  for  at  least  7  days  after  tonsillectomy 
or  oral  surgery  except  under  the  advice  and 
supervision  of  a  physician." 

The  minority  of  the  Panel  notes  that 
washing  with  water  after  chewing  the 
tablets  is  advised  presumably  to  avoid 
prolonged  contact  and  aspirin  bums.   ' 

It  is  consensus  of  the  minority  of  the 
Panel  that  the  topical  use  of  aspirin  in 
any  form  is  unwarranted  and 
unjustified.  Reasons  for  this  include  the 
possible  injury  to  the  mucosa  of  the 
mouth  and  throat,  the  paucity  of  data  on 
effectiveness  as  a  topical  analgesic,  the 
possibility  of  bleeding  problems,  and 
because  safer  and  more  effective  agents 
are  available  for  relief  of  pain  of  sore 
throat  and  sore  mouth. 


Federal  Register  /  Vol  47.  No.  101  /  Tuesday.  May  25.  1982  /  Propoaed  Rules 


(iii)  Proposed  dosage.  Adults  and 
children  3  yean  of  age  and  older  130  to 
500  mg  of  aspirin  per  unit,  incorporated 
in  a  chewing  gum  base;  chew  1  gum 
tablet  every  4  hours  if  necessary.  For 
children  under  3  years  of  age,  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  physician. 

(iv)  Labeling.  The  minority  of  the 
Panel  recommends  the  Category  I 
labeling  for  products  containing  oral 
health  care  anesthetic/analgesic  active 
ingredients.  (See  part  m.  paragraph  B.1. 
below — Category  I  Labeling.) 

In  addition,  the  minority  of  the  Panel 
recommends  the  following  specific 
labeling: 

Warnings — (a)  "Do  not  use  if  you  are 
sensitive  or  allergic  to  aspirin." 

(b)  "Do  not  use  if  you  have  bleeding 
problems." 

(c)  "Do  not  use  without  a  physician's 
advice  if  your  mouth  or  throat  is  highly 
irritated,  inflamed,  or  ulcerated." 

(d)  "Do  not  use  if  you  have  stomach 
ulcers." 

(v)  Evaluation.  Data  to  demonstrate 
effectiveness  should  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
anesthetic/analgesic  active  ingredients. 
(See  part  III.  paragraph  C.  below — ^Data 
Required  for  Evaluation.] 
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on  OTC  Oral  Cavity  Drug  ProducU,  27th 
Meeting,  August  14, 1979. 

(26)  Minutes  of  the  Advisory  Review  Panel 
on  OTC  Oral  Cavity  Drug  Products.  28th 
Meeting,  December  12-14, 1979. 

(27)  Adriani.  ].,  S.  Minokadeh,  and  M. 
Naraghi,  "Effectiveness  on  Mucous 
Membranes  of  Topically  AppUed  Antipyretic 
Analgesics,"  Regional  Anesthesia,  6:47-50, 
1981. 

b.  Benzocaine.  The  Panel  concludes 
that  benzocaine  is  safe  and  elective  as 
an  OTC  anesthetics/analgesics  active 


ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  %vithin  the  dosage  limit  set 
forth  below. 

Benzocaine  is  an  effective  topical 
anesthetic/analgesic  that  has  enjoyed 
widespread  and  long-term  usage. 
Benzocaine  was  also  called  anesthesin. 
orthooesin.  and  parathesin.  It  was 
official  for  many  years  in  the  "United 
Stated  Hiarmacopeia."  Benzocaine  is 
also  listed  in  the  "National  Formulary 
XIV."  Benzocaine  is  the  ethyl  ester  of 
aminobenzoic  add.  It  may  be  prepared 
by  reducing  paranitrobenzoic  add  to 
aminobenzoic  add  and  esterifying  the 
latter  with  ethyl  alcohol  in  the  presence 
of  sulfuric  add.  Benzocaine  is  a  white, 
crystalline,  stable  powder  which  melts 
at  88  to  82*  C.  It  is  odoriess  and  has  a 
somewhat  bitter  taste.  The  powder 
induces  a  sense  of  numbness  when 
placed  on  the  tongue. 

Benzocaine  is  one  of  a  group  of 
several  anesthetics/analgesics  which 
are  often  referred  to  as  the  "insoluble" 
topical  anesthetics/analgesics.  This 
group  indudes  the  propyl  ester  of 
aminobenzoic  add  (propaesin),  the  butyl 
(butamben)  and  two  other  chemically 
related  compounds  called  orthocaine 
and  orthoform  new  (Ref.  1).  The  safety 
of  benzocaine  is  due  to  the  fact  that  it  is 
poorly  soluble  in  water.  One  gram 
benzocaine  dissolves  in  2.500  mL  water, 
5  mL  alcohol.  2  mL  chloroform,  and  4  mL 
ether.  Benzocaine  is  lipophilic  and  is 
soluble  in  various  oils,  such  as  olive, 
peanut  and  almond  oil.  It  is  also  soluble 
in  petrolatum,  dipropylene  glycol  and 
various  polyetiiylene  glycols. 
Benzocaine  is  stable  in  air.  However,  if 
boiled  with  hydrochloric  add.  it  is 
hydrolyzed  and  ctHiverted  to 
aminobenzoic  add  and  ethyl  alcohol. 
Benzocaine  is  a  base  by  virtue  of  the 
amino  group  on  the  benzoic  add 
nudeus.  Because  it  is  lipid  soluble  and 
pooriy  ionized,  it  readily  penetrates  the 
lipid  barriers  of  the  cell  membranes. 
Benzocaine  forms  salts  with 
hydrochloric  add  and  other  adds.  Tba 
hydrochloride  salt  is  irritating  to  the 
mucous  membranes  and  to  the  skin. 

Benzocaine  has  slight  antiseptic  and 
bacteriostatic  actions,  but  these  actions 
are  not  clinically  significant  Benzocaine 
acts,  as  do  other  topical  anesthetics,  on 
the  axonal  membrane  to  interrupt 
conduction.  As  is  the  case  with  other 
local  anesthetics,  it  stabilizes  the 
membrane  and  prevents  passage  of 
sodiimi  ions  into  the  axonal  cytoplasm, 
thereby  preventing  depolarization.  Its 
anesthetic  activity  is  decreased  or  lost 
when  formulated  in  an  add  medium 
because  it  forms  salts  by  the  interaction 
of  adds  with  the  amino  group  (Refs.  1, 2, 
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and  3).  The  salts  are  ionized  and  do  not 
readily  penetrate  the  lipid  barriers  of 
cell  membranes.  The  buffering 
mechanisms  of  mucous  membranes  act 
to  release  the  basic  form.  For  this 
reason,  the  salts  are  effective  on  the 
mucous  membranes  but  not  on  the  intact 
skin. 

(1)  Safety.  The  Panel  concludes  that 
benzocaine  is  safe  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  limit  set 
forth  below. 

Benzocaine  is  one  of  the  most  widely 
used  and  safest  topical  anesthetics  in 
OTC  preparations.  In  one  year  1.300,000 
pounds  (lbs)  were  used  in  the  United 
States  for  OTC  and  prescription  use. 
Because  it  has  a  low  degree  of  water 
solubility,  the  quantities  absorbed  are 
relatively  insignificant,  and  plasma 
levels  that  cause  systemic  reactions 
characteristic  of  the  soluble  "caine" 
type  drugs  and  their  allies  do  not  occur 
with  benzocaine.  The  convulsions  and 
cardiac  depression  resulting  from  high 
plasma  levels  of  the  "caine"  type  drugs 
do  not  occur  with  benzocaine  and 
reports  of  such  reactions  with  the  use  of 
benzocaine  are  nonexistent.  Blood 
plasma  contains  pseudocholinesterases 
which  hydrolyze  and  detoxify  esters  of 
aminobenzoic  acid,  such  as  procaine, 
butethamine,  and  tetracaine.  The  exact 
metabolic  pathways  for  the 
biodegradation  of  benzocaine  in  man  is 
not  known  [Ref.  1).  However,  it  is  likely 
that  benzocaine  undergoes  hydrolysis 
into  aminobenzoic  acid  and  ehtanol.  The 
aminobenzoic  acid  is  converted  to 
aminohippuric  acid,  or  is  conjugated 
with  glycine,  or  is  excrete  unchanged 
into  the  urine. 

Benzocaine  has  been  administered 
orally  to  relieve  stomach  pain  without 
any  resulting  toxic  effects.  It  causes 
some  discomfort  by  the  oral  route 
probably  because  it  forms  the 
hyrochloric  salt  which  is  irritating.  The 
lethal  dose  in  man  is  not  known.  The 
Panel  is  unaware  of  any  fatalities  due  to 
oral  ingestion  of  benzocaine.  Lethal 
doses  have  been  determined  in  animals 
when  benzocaine  has  been  administered 
by  various  routes.  Astrom  and  Persson 
(Ref.  4)  determined  the  toxicity  of 
benzocaine  in  rabbits  and  compared  it 
with  that  of  several  other  soluble  topical 
anesthetics/analgesics  of  the  "caine" 
type.  The  anesthetics/analgesics  were 
applied  to  various  mucous  surfaces  by 
the  intravesicular,  intranasal,  and 
intratracheal  routes.  When  administered 
by  the  intratracheal  route,  the  LD„ 
(mean  lethal  dose)  for  benzocaine  was 
146  mg/kg  {milligrams  per  kilogram).  For 


tetracaine,  it  was  4.4  mg/kg.  For 
cocaine,  the  LD„  was  30  mg/kg,  and  for 
lidocaine,  it  was  75  mg/kg.  When  the 
drugs  were  administered  intranasally, 
the  LDm  for  benzocaine  was  104  mg/kg, 
compared  to  10  mg/kg  for  tetracaine,  50 
mg/kg  for  cocaine  and  135  mg/kg  for 
lidocaine.  Using  tetracaine  as  a 
reference  unit  of  toxicity  and 
designating  this  unit  as  1,  the  toxic 
dosage  relationships  would  be 
tetracaine  1,  cocaine  6.8.  lidocaine  17.1, 
and  benzocaine  33.2  when  the  drugs 
were  administered  by  the  intratracheal 
route.  In  other  words,  approximately  33 
times  more  benzocaine  would  be 
required  to  cause  a  fatal  response  than 
would  be  required  if  tetracaine  were 
used.  By  the  intranasal  route,  the  toxic 
dose  relationship  is  tetracaine  1,  cocaine 
5,  benzocaine  10.4,  and  lidocaine  13.5. 
These  comparisons  indicate  that 
benzocaine  is  far  less  toxic  than  the 
other  compounds  tested  when 
administered  via  the  intratracheal  and 
intranasal  routes.  The  data  also  indicate 
that  when  the  intranasal  route  is  used, 
benzocaine  is  far  less  toxic  than 
tetracaine  and  cocaine  but  slightly  more 
toxic  than  lidocaine. 

Acute  lethal  dose  studies  using  the 
oral  and  intraperitoneal  routes  of 
administration  in  mice  also  indicate  that 
benzocaine  manifests  a  low  degree  of 
toxicity.  Zaroslinski  (Ref.  5)  studied  the 
effects  of  benzocaine  on  the  cornea  of 
rabbits  to  determine  its  potential  for 
producing  irritation.  The  concentrations 
used  ranged  from  4  to  20  percent  in 
polyethylene  glycol-4,000  dilaureate. 
Benzocaine  caused  no  detectable 
irritation  of  the  eyes.  He  compared 
benzocaine  with  the  effects  of  the 
hydrochlorides  of  dibucaine,  tetracaine, 
and  pramoxine.  Dibucaine 
hydrochloride,  2  percent,  and  tetracaine 
hydrochloride,  2  percent,  caused 
irritation  consisting  of  a  red,  swollen 
conjimctival  sac  with  copious  mucous 
secretions  surrounding  the  area.  This 
condition  persisted  in  these  animals  for 
46  hours.  Pramoxine  hydrochloride,  3  to 
4  percent  caused  extreme  swelling  and 
inflammation  at  the  experimental  site. 
The  irritation  was  accompanied  by 
excessive  mucous  secretion.  After  24 
hours,  the  corneal  areas  became  blue  in 
appearance,  suggesting  blindness. 

The  systemic  effects  of  benzocaine 
absorbed  percutaneously  were  also 
studied  by  Zaroslinski  (Ref.  6).  These 
studies  were  designed  to  assess  the 
effects  of  benzocaine  on  the 
hematopoietic  system  and  were 
conducted  in  rabbits  (Ref.  5). 
Benzocaine,  20  percent,  in  a 
Carbowax"*  base  was  applied  to 
abraded  rabbit  skin  after  which  blood 


samples  were  drawn  from  a  marginal 
ear  vein.  Hemoglobin  and 
methemoglobin  levels  were  determined. 
In  addition,  erythrocyte,  leukocyte,  and 
differential  counts  were  made.  The 
hemoglobin  level  decreased  to  the  same 
approximate  levels  in  both  the  control 
and  experimental  animals. 
Methemoglobin  levels  increased  to  less 
than  3  percent  of  the  total  hemoglobin. 
This  response  was  essentially  identical 
to  that  occurring  in  the  control  and 
experimental  animals.  Erythrocyte 
levels  decreased  in  both  the  control  and 
experimental  animals  while  the 
leukocyte  count  was  elevated  in  both 
the  test  and  control  animals.  Differential 
counts  revealed  an  increase  in 
polymorphonuclear  leukocytes  and  a 
decrease  in  lymphocytes  in  both  the 
control  and  experimental  groups.  It  was 
concluded,  even  though  some  minor 
change  occurred  in  each  of  the 
parameters  studied,  that  these  changes 
were  indistinguishable  in  the  control 
and  experimental  groups  and  that  these 
effects  were  apparently  due  to  some 
phenomena  other  than  that  of  applying 
the  ointment  to  the  abraded  skin. 

The  percutaneous  safety  of 
benzocaine  was  reported  by  Zaroslinski 
(Ref.  5)  in  a  study  investigating  the  local 
effects  of  repeated  application  of 
benzocaine  to  the  abraded  skin.  The 
experiment  was  designed  to  establish 
whether  or  not  the  use  of  benzocaine 
applied  repeatedly  to  the  abraded  skin 
of  rabbits  caused  any  irritancy  or 
allergenic  responses  as  well  as  systemic 
adverse  effects.  The  study  was 
conducted  in  eight  female  albino  rabbits 
weighing  2.2  to  3.4  kg.  The  back  of  each 
animal  was  closely  clipped  and  then 
abraded  in  a  specific  area  by  repeatedly 
scraping  the  skin  with  the  edges  of  a 
piece  of  wire  screen,  the  teeth  of  which 
were  1  nun  apart.  The  rabbits  were 
divided  into  two  groups.  One  group 
received  5  g  ointment  twice  daily 
apphed  to  the  abraded  surface.  The 
second  group  served  as  a  control,  and 
no  ointment  was  applied.  Blood  samples 
were  drawn  from  the  marginal  ear  vein 
of  each  animal  before  and  after 
abrading  and  tested  for  the  hemogiobin- 
methemoglobin  content,  changes  in 
erythrocytes,  leukocyte  counts,  and 
differential  counts.  The  areas  of  the 
abrasion  were  varied,  i.e..  they  were  3. 
6,  and  12  square  inches,  respectively.  In 
all  instances  the  quantity  of  ointment 
apphed  was  constant,  i.e.,  5  g.  The 
weighed  amount  of  ointment  was  spread 
uniformly  over  the  abraded  areas.  The 
skin  was  then  manipulated  by  rubbing 
to  cause  absorption  of  the  ointment.  The 
entire  trunk  of  each  rabbit  was 
protected  by  a  light,  muslin  bandage. 


Federal  Register  /  Vol.  47,  No.  101  /  Tuesday,  May  25,  1962  /  Proposed  Rules 


22805 


The  drug  was  applied  twice  daily,  5 
days  weekly  over  a  period  of  20  days. 
During  this  time  200  g  of  the  ointment 
was  applied  to  the  abraded  skin  area  of 
each  of  the  rabbits.  No  observable  local 
irritation  or  signs  of  allelic  reaction 
were  noted  nor  were  there  any 
demonstrable  systemic  effects  as  judged 
by  observations  of  the  hematological 
parameters.  During  this  period,  each  test 
animal  was  inuncted  with 
approximately  80  g/kg  ointment.  The 
variations  observed  in  the  hemoglobin 
and  methemoglobin  values  were  similar 
in  both  the  control  and  the  experimental 
animals. 

Safety  data  in  people  are  available. 
Historically,  the  use  of  benzocaine 
preparations  for  topical  anesthesia,  both 
on  the  skin  and  mucous  membranes,  and 
for  use  internally  has  been  reported 
many  times  and  has  been  associated 
with  a  high  degree  of  safety.  It  is  beyond 
the  scope  of  this  Panel  to  cite  in  detail 
the  case  reports  and  other  references 
pertaining  to  the  clinical  use  of 
benzocaine,  both  as  a  prescription  drug 
and  in  OTC  preparations  since  its 
introduction  in  1903  by  Einhom.  Many  of 
these  reports  appear  in  the  older 
medical  literature  and  are  not  readily 
available,  including  reports  of 
uncontrolled  studies. 

The  Panel,  however,  cautions  users 
that  benzocaine  therapy  is  not 
absolutely  without  hazard.  In  reviewing 
the  literature  on  benzocaine,  the  Panel 
noted  two  types  of  adverse  reactions. 
These  reactions  are  either  due  to 
sensitization  and  are  allergic  in  type  or 
result  in  methemoglobinemia.  The  data 
cited  in  the  medical  literature  on 
adverse  reactions  to  benzocaine  often 
focus  on  isolated  cases  or  a  small 
number  of  cases  documenting  adverse 
reactions.  Much  of  these  data  are 
retrospective  and  cite  the  use  of 
combinations  containing  benzocaine  as 
one  of  the  ingredients.  It  is  difficult  to 
extrapolate  from  the  frequency  of 
occurrences  of  these  isolated  cases  the 
probability  of  occurrence  of  adverse 
reactions  in  the  general  population, 
since  no  data  were  furnished  on  the 
frequency  of  application  or  the  number 
of  subjects  treated  with  the  drug. 

As  is  the  case  with  other  drugs, 
benzocaine  can  act  as  a  hapten  and 
combine  with  proteins  to  cause  a 
sensitivity  mediated  by  IgE  immune 
globulin  type  of  antibodies.  These 
antibodies  act  on  mast  cells  basophils, 
and  other  cells  in  susceptible 
individuals  and  cause  anaphylaxis 
(allergic  reactions),  rhinitis  (nasal 
inflammation],  intrinsic  asthma, 
urticaria  (hives),  and  atopic  dermatitis. 
Benzocaine  can  also  activate  the 


thymus-lymphoid  system  and  cause 
local  sensitization  of  the  cytotoxic  type 
in  the  skin  after  repeated  applications. 
The  mechanism  for  development  of 
sensitization  is  described  elsewhere  in 
this  document.  (See  part  II.  paragraph  E. 
above — Adverse  Reactions.) 

Fisher,  Pelzig,  and  Kanof  (Ref.  7] 
studied  the  ability  of 
paraphenylenediamine,  a  hair  dye,  to 
act  as  a  sensitizer  on  the  skin  to  produce 
an  allergic  edematous  contact  type  of 
dermatitis.  They  found  that  in  a  group  of 
50  high-risk  patients,  2  patients  had 
positive  patch  reactions  to 
paraphenylenediamine  and  that  18 
patients  were  also  found  to  be  sensitive 
to  benzocaine.  They  also  found  that  of 
24  patients  sensitive  to  benzocaine,  10 
were  also  sensitive  to 
paraphenylenediamine.  In  a  similar 
study,  Gaul  (Ref.  8)  using  a  patch  test 
found  that  in  a  group  of  580 
dermatologic  patients,  50  were  sensitive 
to  paraphenylenediamine  and  16  were 
sensitive  to  benzocaine.  Of  the 
benzocaine-sensitive  patients,  three 
were  sensitive  to  benzocaine  only  and 
three  were  sensitive  to 
paraphenylenediamine,  procaine,  and 
benzocaine.  Patients  showing  sensitivity 
to  a  variety  of  substances  were 
characterized  as  having  "cross- 
sensitivity,"  "cross-and  multiple- 
sensitivity,"  and  "multiple-sensitivity 
without  cross-sensitivi^."  The  Panel 
emphasizes  that  benzocaine  is 
chemically  dissimilar  to 
paraphenylenediamine.  Since 
benzocaine  can  act  as  a  hapten  and 
combine  with  a  tissue  protein  to  form 
strong  covalent  bonds  to  act  as  an 
allergen,  these  flndings  are  not 
surprising  to  the  Panel. 

In  the  North  American  Dermatologic 
Study  (Ref.  9),  the  incidence  of 
benzocaine  irritancy  and  sensitivity  was 
less  than  5  percent  and  equal  with  other 
commonly  used  drugs  and  less  than  the 
more  frequent  sensitizers,  such  as 
neomycin.  These  studies  were 
performed  on  high-risk  allergic  patients 
seeking  treatment  for  dermatologic 
diseases.  Benzocaine  has  often  been 
referred  to  as  a  potent  sensitizer  and 
has  been  said  to  cause  sensitization  and 
cross-sensitization  to  other  derivatives 
of  aminobenzoic  acid,  such  as  procaine, 
butamben.  butethamine,  tetracaine,  and 
related  compounds.  The  number  of 
reported  reactions  that  have  occurred 
has  not  been  correlated  with  the  total 
number  of  applications  of  the  agent  to 
individual  subjects,  with  repeated 
applications,  and  with  subjects  who  are 
not  high  risk  (Ref.  10).  Cross-sensitivity 
is  denned  as  the  capacity  of  an  antibody 
to  react  not  only  with  the  antigen 


responsible  for  its  production  but  also 
with  other  antigens  that  are  closely 
aUied  chemically.  Mathieu  (Ref.  11),  in 
reviewing  the  liteature  on  cross- 
sensitivity,  found  instances  of  cross- 
sensitivity  among  all  the  local 
anesthetics  to  be  rare,  irrespective  of  the 
mode  of  the  administration. 

The  Panel  concludes  that  the 
available  epidemiologic  data  oa  allergy, 
irritancy,  and  other  reactions  are 
inconclusive  and  in  no  way  support  the 
contention  that  benzocaine  is  a  "potent 
sensitizer."  The  number  of  adverse 
reactions  is  relatively  small  when  one 
considers  that  benzocaine  has  been 
used  since  the  early  1900's  and  has 
enjoyed  wide  marketing  experience  with 
few  complaints.  It  has  been  and  still  is 
one  of  the  most  widely  used  and  safest 
topical  anesthetics  in  OTC  preparations 
(Refs.  6. 12,  and  13).  The  Panel  also  feels 
that  such  depictions  as  "potent 
sensitizers,"  "common  cross- 
sensitizers,"  and  "highly  allergic"  imply 
that  these  phenomena  occur  with 
greater  frequency  with  benzocaine  than 
with  other  drugs  and  that  such 
statements  are  unwarranted.  The  Panel 
finds  little  or  no  evidence  of  controUed. 
investigative,  or  epidemiological  studies 
to  support  these  contentions.  Calnan  et 
al.  (Ref.  14)  evaluated  sensitivity  of 
various  allergens  by  patch  tests  in  281 
housewives  exhibiting  hand  dermatitis 
in  an  effort  to  identify  the  offending 
allergen.  Only  5  percent  of  these  patents 
proved  to  be  sensitive  to  benzocaine. 
Substances  occurring  in  household  items 
or  in  chemicals  such  as  balsms,  nickel, 
and  rubber  were  more  common 
allergens  than  was  benzocaine. 
Bandmaim  et  al.  (Ref.  15)  in  their 
reevaluation  of  some  of  the  same  data 
originally  reported  by  Calnan  et  al.  (Ref. 
14)  showed  that  the  incidence  of 
positive  patch  tests  with  benzocaine  in 
male  and  female  patients  with  allergic 
dermatitis  was  3.3  percent  and  4.5 
percent,  respectively.  In  view  of  the  fact 
that  only  a  fraction  of  the  population 
exhibits  any  allergic  dermatitis,  and  in 
view  of  the  fact  that  these  tests  were 
done  on  high-risk  populations,  the  Panel 
is  of  the  opinion  that  the  incidence  of 
benzocaine  sensitivity  is  quite  low. 

One  death  due  to  anaphylactic  shock 
inmiediately  following  the 
administration  of  throat  lozenges 
containing  10  mg  benzocaine,  1  mg 
tyrothricin,  and  chlorophyll  was 
reported  by  Hesch  (Ref.  16). 
Circimistantial  evidence  cited  by  the 
author  suggests  that  the  death  was  drug 
related.  However,  it  was  impossible  to 
state  which  of  the  components  in  the 
lozenge  was  the  causative  agent.  The 
Panel  is  unaware  of  any  similar  cases  of 


22806 


Federal  Regigter  /  Vol.  47.  No.  101  /  Tuesday.  May  25.  1982  /  Proposed  Rules 


anaphylaxis  that  could  be  attributable 
to  benzocaine  or  benzocaine-containing 
products  and  concludes  that  even 
though  benzocaine  can  act  as  a  hapten 
and  induce  an  IgE-mediated 
anaphylactic  response,  particularly  on 
damaged  skin  and  mucous  membranes, 
the  occurrence  of  anaphylaxis  is 
extremely  rare.  The  use  of  a  20-percent 
benzocaine  ointment  in  132  patients 
suffering  from  22  types  of  dermatologic 
conditions  was  documented  by  White 
and  Modura  (Ref.  17).  Included  among 
these  were  10  cases  of  infantile  eczema, 
both  dry  and  weeping,  and  10  cases  of 
varicose  ulcers.  Of  the  132  cases,  the 
relief  obtained  with  benzocaine  was 
inadequate  in  only  2  cases  of  atopic 
dermatitis  and  in  2  cases  of  lichen 
simplex  chronicus.  There  were  no  cases 
of  irritation  or  sensitivity  reactions 
directly  attributable  to  benzocaine. 
However,  there  were  2  cases  of 
aggravation  of  dermatitis  venenata 
(poison  ivy)  but  not  of  the  atopic 
dermatitis.  Thus,  relief  due  to 
benzocaine  was  adequate  to  excellent  in 
126  out  of  132  patients.  The  incidence  of 
side  effects  was  2  out  of  132  patients, 
and  these  were  not  of  a  serious  natiu-e. 
This  type  of  study  in  a  population 
selected  on  the  basis  of  dermatologic 
disease  rather  than  on  the  basis  of  the 
history  of  drug  allergy,  tends  to  provide 
a  better  estimate  of  the  incidence  of 
sensitivity  in  the  general  population. 
Adriani  and  Campbell  (Ref.  18)  in  a 
study  of  the  absorption  of  tetracaine 
applied  on  the  mucous  membranes  in 
various  areas  of  the  body  comment  that 
the  systemic  absorption  of  benzocaine  is 
poor  even  though  benzocaine  was  not 
included  in  this  study.  They  attribute  the 
absence  of  untoward  reactions  in  10,000 
patients  treated  with  20-percent 
benzocaine  ointment  as  a  lubricant 
anesthetic  for  deadening  of  pharyngeal 
and  tracheal  reflexes  during  the 
introduction  of  endotracheal  tubes  to 
this  lack  of  signiticant  absorption. 
Adriani  and  Zepemick  (Ref.  19)  reported 
a  total  lack  of  adverse  reactions  in  over 
144,000  cases  in  which  20  percent 
benzocaine  was  used  in  hospitalized 
patients.  The  majority  of  these  cases 
involved  single  applications  for  the 
lubrication  of  endotracheal  tubes, 
oropharyngeal  airways,  and  other 
instruments  used  in  the  pharynx  and 
trachea  during  clinical  anesthesia.  The 
studies  were  performed  at  the  Charity 
Hospital,  New  Orleans.  Since  that  time 
there  has  been  a  continued  use  of 
benzocaine  for  the  same  purpose,  and  it 
is  estimated  that  the  number  of  usages 
since  their  report  was  published  is  an 
additional  200,000,  all  without  any 
adverse  or  allergic  reaction. 


Prystowsky  et  al.  (Ref.  20)  did  a 
perspective  contact  sensitivity  study  on 
1,158  adult  volunteers.  A  pretest  history 
of  previous  exposure  to  four  allergens, 
including  5-percent  benzocaine  in 
petrolatum,  was  obtained  before  patch 
testing.  The  patch  was  removed  at  48 
hours  and  read  at  5  days.  The 
prevalance  of  positive  reactions  to  5- 
percent  benzocaine  was  0.17  percent.  By 
history,  85  percent  of  the  volunteers  had 
been  exposed  to  benzocaine.  The 
investigators  point  out  that  the  0.17- 
percent  positive  reactions  to  benzocaine 
in  a  study  of  127  patients  referred  to 
clinics  for  the  evaluation  of  contact 
dermatitis.  They  concluded  that  "the 
results  of  this  study  indicate  that 
contact  dermatitis  patient  populations 
provide  exaggerated  estimates  of  the 
prevalence  of  sensitivity  to  contactants; 
figures  in  a  general  population  are 
preferable  in  decisionmaking  concerning 
the  safety  of  commercial  products." 

Methemoglobinemia  has  been 
reported  following  thfe  topical 
application  of  benzocaine  on  both  the 
skin  and  the  mucous  membranes. 
However,  this  is  an  uncommon 
occurrence.  It  has  been  reported  to  have 
occurred  in  subjects  less  than  1  year  of 
age  more  often  than  in  adults,  but  it  can 
occur  at  any  age  (Ref.  3).  Isolated 
reports  of  cases  of  methemoglobinemia, 
generally  in  infants  following  the  use  of 
benzocaine-containing  products,  have 
appeared  in  the  literature  since  1949. 
Haggerty  (Ref.  21)  reported  a  case  of  a  1- 
month-old  infant  who  became  cyanotic 
after  a  weeping  diaper  rash  was  treated 
with  an  ointment  containing  3  percent 
benzocaine,  1  percent  methapyrilene 
hydrochloride,  calamine,  zinc  oxide,  and 
camphor.  The  diagnosis  of 
methemoglobinemia  was  made  by 
spectroscopic  examination  of  the  blood. 
The  condition  was  reversed  with 
methylene  blue.  Goluboff  and 
MacFadyen  (Ref.  22)  reported  a  case  of 
methemoglobinemia  in  a  3-month-old 
patient  treated  for  severe  eczema  and 
pruritus  with  several  products.  One  of 
these  products  contained  salicylic  acid, 
colloidal  sulfur,  and  coal  tar;  another 
product  contained  1  percent 
hydrocortisone  in  an  ointment  base;  and 
one  product  contained  1.5  percent  crude 
coal  tar,  7.5  percent  titanium  dioxide.  7.5 
percent  zjnc  oxide.  2.5  percent  calamine. 
1  percent  cetyltrimethyl  ammonium 
bromide,  and  5  percent  benzocaine  in  a 
special  water-soluble  base.  In  addition 
the  patient  received  intramuscular 
terramycin  and  oral  elixir  of 
phenobarbital.  Treatment  with 
methylene  blue  successfully  reversed 
the  methemoglobinemia.  Determination 
of  the  causative  agent  was  impossible 


due  to  the  multipHcity  of  ingredients  in 
the  preparation. 

Other  isolated  cases  of  a  similar 
nature  have  been  reported,  but  the  Panel 
feels  little  would  be  added  to 
understanding  the  nature  of  this  reaction 
if  these  cases  were  reported  in  detail. 
Although  most  reported  cases  of 
methemoglobinemia  following  topical 
use  of  benzocaine  have  occurred  in 
infants,  cases  have  also  been  reported 
involving  older  children  and  adults. 
Bloch  (Ref.  23)  reported  a  case  in  a  6- 
year-old  child,  and  Bernstein  (Ref.  24) 
reported  three  cases  in  adults.  Hughes 
(Ref.  25)  suggested  that  the  susceptibility 
might  be  due  to  a  deficiency  of  DPNH- 
dependent  methemoglobin  reductase, 
resulting  in  a  diminished  capacity  to 
physiologically  protect  against 
methemoglobin-inducing  foreign 
compounds.  The  experiences  recorded 
by  Bloch  (Ref.  23)  in  a  6-year-old  child 
suggest  that  a  far  less  severe  , 
methemoglobinemia  occurs  in  older 
children  than  in  infants.  The  reactions  in 
the  three  adults  reported  by  Bernstein 
(Ref.  21)  suggest  that  the  reactions  were 
of  a  mild  nature.  He  found  that 
defmitive  therapy  was  unnecessary.  The 
reductase  in  the  red  blood  cells  converts 
the  iron  in  methemoglobin 
(ferrihemoglobin)  from  the  ferric  to  the 
ferrous  state.  The  reconversion  of 
methemoglobin  to  reduced  hemoglobin 
that  is  constantly  occurring  does  not 
take  place  and  an  accumulation  of 
methemoglobin  results  when  the-  enzyme 
is  inhibited  by  the  presence  of  certain 
drugs.  The  methemoglobin  imparts  a 
bluish  color  (cyanosis)  to  the  skin  of 
white  and  lightly  pigmented  individuals. 
In  Black  and  heavily  pigmented 
subjects,  the  cyanosis  can  be  detected  in 
the  nailbeds  or  in  the  mucous 
membranes.  The  rapidity  of 
development  of  the  bluish  color  depends 
upon  the  rate  and  amount  of  benzocaine 
absorbed.  In  some  cases,  it  develops 
within  30  minutes  to  1  hour  after 
application.  Methemoglobinemia  due  to 
benzocaine  is  not  life-threatening 
because  only  small  amounts  are 
absorbed,  particularly  after  a  single 
appUcation  of  benzocaine.  The-cyanosis 
appears  when  2  g  or  more  of  hemoglobin 
have  been  converted  to  methemoglobin 
which  is  incapable  of  carrying  oxygen. 
In  most  cases  of  methemoglobinemia, 
the  oxygen  capacity  is  not  signifcantly 
decreased.  Infants  under  1  year  of  age 
who  have  not  as  yet  developed 
sufficient  quantities  of  the  reductase 
allegedly  develop  methemoglobinemia 
more  easily  than  older  children  and 
adults,  but  this  point  has  not  actually 
been  verified  and  clarified  in  the 
medical  hterature.  On  rare  occasions. 
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older  children  or  adults  are  found  who 
have  a  congenital  deficiency  of  the 
enzyme. 

Steinbei^  and  Zepemick  (Ref.  26) 
reported  a  case  of  methemoglobinemia 
during  anesthesia  which  occurred  in  a 
38-month-old  Black  male  at  Charity 
Hospital  in  New  Orleans.  The  child  had 
been  anesthetized  with  cyclopropane  on 
two  previous  occasions.  On  the  first 
occasion,  anesthesia  was  uneventful.  On 
the  second  occasion,  induction  of 
anesthesia  was  followed  by  the 
development  of  cyanosis  which  was 
detected  by  observing  the  nailbeds. 
Anesthesia  was  discontinued;  the 
operation  was  deferred  imtil  a  week 
later.  On  the  third  occasion,  anestheis 
was  inducted  in  the  usual  manner  with 
cyclopropane  and  the  patient  intubated. 
Cyanosis  developed  within  15  minutes 
and  anesthesia  was  discontinued.  He 
remained  cyanotic  even  though  he  was 
awake  and  receiving  100  percent 
oxygen.  There  was  no  change  in  pulse  or 
blood  pressure.  Within  4  hours,  he 
regained  his  normal  color  and  had  no 
apparent  ill  effects  from  the  experience. 
A  review  of  the  anesthetic  records 
revealed  that  anesthesia  in  the  first 
instance,  when  anesthesia  was 
uneventful,  was  conducted  by  using  an 
endotracheal  tube  that  had  been 
lubricated  with  petrolatum.  On  the 
second  and  third  occasions,  the 
endotracheal  tube  had  been  lubricated 
with  an  ointment  containing  20  percent 
benzocaine  in  propylene  glycol. 

The  child  was  studied  further  by 
Adriani  and  Zepemick  (Ref.  27). 
Reapplication  of  20  percent  benzocaine 
to  the  mucous  membranes  of  the  mouth 
and  on  the  tongue  promptly  produced 
cyanosis  without  respiratory  distress 
and  without  changes  in  pulse  and  blood 
pressure  which  one  would  anticipate 
had  suboxygenation  been  the  causative 
factor.  Blood  drawn  at  this  time  was  the 
color  of  chocolate.  When  analyzed 
spectroscopically,  the  absorption 
spectrum  was  characteristic  of  that 
produced  by  methemoglobin.  The 
cyanosis  cleared  promptly  following  the 
intravenous  administration  of  1  mg/kg 
methylene  blue  in  a  1-percent  solution. 
On  subsequent  days,  various  drugs  were 
applied  to  the  mucous  membranes  and 
the  blood  analyzed  for  methemoglobin. 
Since  benzocaine  is  chemically  allied  to 
procaine,  the  latter  being  the 
diethyiaminoethanol  ester  of 
aminobenzoic  acid,  procaine  was 
applied  to  the  mucous  membranes  and 
the  blood  analyzed  for  the  presence  of 
methemoglobin.  None  was  found.  A 
saturated  aqueous  solution  of 
aminobenzoic  acid  was  likewise  applied 
on  the  mucous  membranes  with  no 


resultant  cyanosis  or  evidence  of 
methemoglobinemia.  A  paste  consisting 
of  propylene  glycol  and  butamben  was 
likewise  applied  without  any 
development  of  methemoglobinemia. 
Since  ethyl  alcohol  is  used  to  esterify 
aminobenzoic  acid  to  form  benzocaine. 
it  also  was  applied  to  determine 
whether  or  not  there  was  cross- 
sensitization  with  the  components  of 
benzocaine.  Alcohol,  also,  did  not 
produce  cyanosis  nor  did  the  blood 
show  any  increase  in  methemoglobin. 
The  results  following  the  use  of  1 
percent  lidocaine  hydrochloride  on  the 
mucous  membranes  were  also  negative. 
Propylene  glycol  applied  to  the  mucous 
membranes  also  caused  no 
methemoglobinemia.  It  appears  obvious 
from  these  studies  that  the  formation  of 
the  methemoglobin  was  due  to  the  ethyl 
ester  alone  and  that  there  was  no  cross- 
reactivity  between  aminobenzoic  acid  or 
any  of  its  derivatives. 

The  majority  of  the  reports  that  the 
Panel  has  reviewed  concerning  the 
formation  of  methemoglobinemia 
following  the  use  of  benzocaine  are 
single,  isolated  cases  of  one,  two,  or 
three  occiirrences.  It  is  difficult  to 
extrapolate  irom  these  isolated  cases 
with  what  incidence 
methemoglobinemia  might  occiu-  in  the 
general  population  since  the  occurrences 
have  not  been  in  any  was  correlated 
with  the  total  number  of  drug 
applications.  Adriani  and  Zepemick 
(Ref.  19)  reported  no  cases  of  sensitivity 
nor  any  other  adverse  reactions  in  over 
144,000  cases  after  the  use  of  a 
preparation  containing  20  percent 
benzocaine  for  lubrication  of 
endotracheal  tubes  and  airways  in 
hospitalized  patients.  Of  these  144,000 
cases,  there  was  only  1  occurrence  of 
methemoglobinemia  following  the 
application  of  the  benzocaine  ointment 
as  a  lubricant  (Ref.  27). 

Methemoglobinemia  is  not  life 
threatening,  particularly  when  caused 
by  the  smaU  amounts  of  benzocaine 
absorbed  percutaneously  or  from  the 
mucous  membranes  follov«ng  a  single 
application.  Methemoglobin  is  also 
known  as  ferrihemoglobin  and  is 
incapable  of  carrying  oxygen  since  the 
iron  has  been  converted  bom  the  ferrous 
to  the  ferric  state.  Cyanosis  becomes 
apparent  when  10  to  15  percent  of  the 
total  hemoglobin  has  been  converted. 
Methemoglobinemia  becomes 
symptomatic  when  30  to  45  percent 
methemoglobin  levels  are  attained  if 
acutely  induced.  The  symptoms  are 
fatigue,  dyspnea,  wealuiess, 
tachycardia,  and  headache,  and  are  due 
to  hypoxia  produced  by  the  lowered 
oxygen  capacity  of  the  blood.  Normally, 


there  is  an  equilibrium  between  the 
concentration  of  ferrous  and  fenic 
components  of  iron  in  the  hemoglobin. 
Normally,  not  more  than  1  percent  of  the 
iron  is  in  the  ferric  state.  When  iron  is 
converted  to  the  reduced  state,  it  can 
carry  oxygen  if  the  globin  is  not  altered. 
If  the  globin  is  altered,  cathemoglobin 
forms.  Cathemoglobin  is  incapable  of 
carrying  oxygen  even  though  the  iron  is 
reduced  to  the  ferrous  state. 

There  are  at  least  three  recognized 
enzymatic  processes  which  tend  to  keep 
the  heme  moiety  of  hemoglobin  in  the 
ferrous  state  and  reduce  the  iron  to  the 
ferric  state  as  rapidly  as  the 
ferrihemoglobin  forms.  The  first 
mechanism  employs  an  electron  donor, 
nicotinamide  adenine  dinucleotide 
(NAHDHi),  which  is  formed  bom  the 
oxidation  of  glucose  and  reduces  the 
ferric  heme  to  the  ferrous  state  in  the 
presence  of  the  enzyme  metheglobin 
reductase.  This  pathway  is  the  most 
important  of  the  three  and  accounts  for 
67  percent  of  the  conversion  of  the  ferric 
iron  to  the  ferrous  state  in  red  blood 
cells. 

The  second  pathway  by  which 
reduction  of  methemoglobin  is 
accomplished  involves  the  generation  of 
nicotinamide  adenine  dinucleotide 
phosphate  (NADPH»)  formed  in  a   . 
pentose  pathway.  In  this  reaction, 
methemoglobin  can  act  as  a  cofactor 
that  facilitates  and  accelerates  the 
reaction.  This  pathway  accounts  for 
only  55  percent  of  the  reduction  of  the 
iron  in  the  red  blood  cells  from  the  ferric 
to  the  ferrous  state.  The  third 
mechanism  involves  a  glutathione 
pathway.  NADPHi  in  the  presence  of 
glutathione  reductase  (GR)  reduces  the 
oxidized  glutathione  to  reduced 
glutathione.  The  reduced  glutathione  in 
the  presence  of  glutathione  peroxidase 
is  capable  of  destroying  oxidant 
compounds  capable  of  oxidizing 
hemoglobin.  Tliis  pathway  accounts  for 
12  percent  of  the  methemoglobin 
converted  to  normal  hemoglobin. 
Ascorbic  add  is  a  reducing  agent  and 
can  also  be  involved  in  the  conversion. 
It  reduces  16  percent  of  the 
methemoglobin;  however,  this  is  a 
nonecz^'matic  process. 

The  etiologic  factors  which  alter 
equilibriimi  between  ferrous  and  ferric 
iron  can  be  classed  into  primary  and 
secondary  factors.  Primary  factors  are 
hereditary.  In  the  hereditary  states, 
methemoglobinemia  is  due  to  a 
deficiency  of  NAftDA,-dependent 
methemoglobin  reductase  and 
hereditary  methemoglobinemia  with  an 
abnormal  hemoglobin.  These  conditions 
are  rare.  The  secondary  factors  are 
oxidant  drugs. 
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Concentrations  of  methemoglobin  not 
exceeding  8  percent  of  the  total 
hemoglobin  are  normally  present 
without  cyanosis.  Cyanosis,  as  stated 
above,  becomes  apparent  when  the 
methemoglobin  level  exceeds  10  to  15 
percent  of  the  total  circulating 
hemoglobin;  however,  levels  up  to  30 
percent  of  the  total  hemoglobin  may 
produce  cyanosis,  but  not  necessarily 
any  clinical  symptoms. 
Methemoglobinemia  becomes 
symptomatic  when  30<to  45  percent  of 
the  total  hemoglobin  is  oxidized  to 
methemoglobin. 

Recently,  Rao,  Naraghi.  and  Adriani 
(Ref.  28]  studied  the  blood  levels  of 
methemoglobin  following  the  instillation 
of  1  g  benzocaine  in  propylene  glycol  in 
the  mouth  of  infants  under  6  months  of 
age  and  in  adults.  The  methemoglobin 
levels  in  the  controls  ranged  from  0.1  to 
3.5  percent  expressed  in  terms  if 
diminution  in  oxygen-carrying  capacity 
of  the  total  hemoglobin  in  the  controls. 
In  infants  there  was  an  increase  in  the 
degree  of  unsaturation  during  the  flrst 
hour  to  an  average  of  4.5.  This  is  not  as 
striking  as  one  would  anticipate.  There 
was  a  gradual  decrease  in  the 
methemoglobin  content  during  the 
second  hour,  but  it  did  not  return  to  the 
pretreatment  level  in  any  subject  until 
after  the  third  hour.  Surprisingly,  the 
mean  level  in  adults  was  higher  than 
that  found  in  infants.  This  is  a  direct 
opposition  to  what  has  been  postulated 
concerning  the  ease  of  development  of 
methemoglobinemia  in  infants  following 
the  use  of  the  drug.  The  Panel  concludes 
that  the  occurrence  of 
methemoglobinemia  following  the  use  of 
benzocaine  is  rare.  Normal  infants  and 
children  are  not  more  prone  to  its 
development  than  adults.  Why  this 
simple  nonoxidizing  chemical  compound 
should  cause  this  response  on  rare 
occasions  is  not  known,  but  the  Panel 
concludes  it  can  be  classifled  as  an 
uncommon  idiosyncratic  response  that 
is  in  no  way  injurious  or  life  threatening. 

Benzocaine  differs  from  the  drugs  and 
chemicals,  such  as  acetanilia, 
sulfanilamide,  the  aniline  dyes,  and  the 
nitrites.  These  latter  drugs  and 
chemicals  cause  methemoglobin  to  form 
at  a  more  rapid  rate  than  can  be  reduced 
by  the  enzyme,  even  though  the  enzyme 
is  present  in  adequate  quantities  in  the 
red  cell. 

(2)  Effectiveness.  The  Panel  concludes 
that  benzocaine  is  effective  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  limit  set 
forth  below. 

Benzocaine  is  an  effective  topical 
anesthetic/ analgesic  on  the  skin  and 


mucous  membranes.  There  are  many 
reports  in  the  medical  literature  of  its 
long,  continued,  successful  use  as  an 
anesthetic  and  an  antipruritic  in  the 
form  of  ointments,  lotions,  sprays, 
lozenges,  and  dusting  powders  that 
attest  to  its  effectiveness  (Refs.  3, 12, 19, 
and  29).  These  studies,  however,  are 
subjective  and  uncontrolled.  Benzocaine 
is  not  suitable  for  infiltration  or 
perineural  injection.  When  properly 
formulated  with  ingredients  that  insure 
its  stability  and  continuous  contact  with 
a  cutaneous  or  mucous  surface  it 
provides  prolonged  anesthesia  [Ref.  12). 
When  incorporated  in  a  medium  that  is 
sufficiently  alkaline  to  release  bioactive 
quantities  of  the  &ee  base  it  penetrates 
both  the  intact  and  damaged  skin  (Ref. 
12).  Percutaneous  absorption  and 
absorption  from  the  mucous  membranes 
occur,  but  the  resulting  blood  levels  are 
insignificant.  Its  pain-relieving  action  is 
entirely  within  the  skin  or  mucous 
membranes.  The  quantity  circulating  in 
the  blood  is  insufficient  to  provide 
anesthesia  to  parts  of  the  body  distant 
from  the  site  of  application. 

Since  the  introduction  of  newer  and 
more  suitable  solvents,  such  as  the 
glycols,  there  has  been  a  renewed 
interest  in  the  use  of  benzocaine  as  a 
topical  anesthetic/analgesic  because  of 
greater  effectiveness  of  preparations 
formulated  with  these  solvents 
compared  to  the  oleaginous  basis  and 
dusting  powders  used  heretofore.  The 
concentration  of  benzocaine  in  the 
tissue  fluids  that  is  bioactive  is 
insufficient  to  penetrate  large  nerve 
trunks.  The  effect  of  benzocaine  is 
entirely  at  the  terminal  pain  receptors  in 
the  mucous  membranes. 

Benzocaine  is  an  effective  topical 
anesthetic/analgesic  on  the  mucous 
membranes.  It  as  a  short  latent  period 
on  the  mucous  membranes  of  the  mouth 
ranging  from  30  seconds  to  1  minute. 
The  duration  of  action  varies  with  the 
duration  of  contact.  A  single  application 
of  a  solution  that  is  diluted  with  saliva 
in  the  mouth  and  washed  away 
produces  anesthesia  of  5  or  10  minutes 
duration.  Continuous  contact  of  a 
benzocaine-containing  preparation  will 
produce  anesthetic/analgesic  for  as  long 
as  the  drug  is  present  in  sufficient 
concentration  at  the  particular  test  site. 
The  minimum  effective  concentration  to 
produce  anesthetic/analgesic  associated 
with  numbness  is  5  percent  in  propylene 
glycol.  There  is  little  to  be  gained  in 
exceeding  a  20-percent  concentration. 
Adriani  and  Zepemick  [Ref.  19)  studied 
the  effects  of  40  topical  anesthetics  used 
the  mucous  membranes.  They  found  that 
although  benzocaine  was  effective  it 
ranked  low  on  the  list  as  far  as  duration 
of  action  is  concerned.  The  most 


effective  drugs  were  tetracaine,  cocaine, 
lidocaine,  dyclonine,  and  dibucaine. 
These  ingredients,  however,  are  readily 
absorbed  and  are  capable  of  producing 
systemic  toxicity. 

Benzocaine  is  safe  because  of  its  low 
water  solubihty;  even  though 
concentrations  of  20  percent  may  be 
applied  in  a  solvent,  such  as  propylene 
glycol,  the  amount  that  dissolves  in  the 
tissue  fluids  remains  the  same.  The 
solvent  merely  increases  the 
concentration  so  that  saturated 
solutions  can  be  made  which  are 
bioactive  and  will  pass  into  the  nerve 
cells.  Concentrations  less  than  5  percent 
produce  the  partial  blockade  which  the 
Panel  has  termed  "analgesia."  Various 
preparations  are  available  in  the  form  of 
lozenges  and  rinses  containing 
benzocaine  in  concentrations  less  than  5 
percent.  These  are  claimed  to  be 
effective  for  the  relief  of  minor  pain  in 
the  mouth  and  in  the  throat,  and  to 
provide  temporary  relief  for  a  sore 
throat  ulcer  pains,  and  other  afflictions 
of  the  oral  and  pharyngeal  mucous 
membranes.  Topical  anesthetics/ 
analgesics  do  not  penetrate  into  the 
deepest  or  submucosal  structiires  of  the 
mucous  membranes  and  produce 
anesthesia/analgesia.  They  are  only 
effective  for  surface  anesthesia/ 
analgesia. 

Preparations  designed  to  reUeve  sore 
throat  generally  consist  of  sugar- 
containing  lozenges  having 
concentrations  of  benzocaine  &om  0.1  to 
5  percent.  The  benzocaine  is  slowly 
released  and  coats  the  mucosa  providing 
partial  anesthesia  and  temporary  relief 
for  sore  mouth  and  throat.  The 
reconunended  dose  under  these 
circumstances  does  not  produce 
numbness  and  complete  loss  of  reflex 
activity.  There  are  those  who  feel  that 
such  a  degree  of  pain  relief  as  would  be 
obtained  by  using  concentrations  that 
produce  numbness  would  interfere  with 
the  gag  reflex  and  favor  the  aspiration  of 
mucus  or  other  material  which  would  be 
swallowed.  On  the  other  hand,  it  is  well 
known  that  subjects  without  gag  reflex 
have  no  difficult  in  swallowing.  The  act 
of  swallowing  is  not  interfered  with  by 
cocainization  of  the  pharynx  as  Doty 
and  Bosma  (Ref.  30)  were  able  to 
demonstrate.  Loch  et  al.  (Ref.  31)  have 
confirmed  these  findings.  Freystadtl  and 
MoreUi  (Ref.  32)  have  shown  that  the 
sensation  of  touch  is  still  preserved  after 
the  sensation  of  pain  has  been 
abolished,  which  explains  the  lack  of 
problems.  The  Panel  is  unaware  of  any 
such  accidents  occurring  with 
concentrations  used  in  OTC 
preparations.  Benzocaine  used  in  the 
mouth  is  swallowed  but  causes  no 
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systemic  toxicity.  It  has  been  shown 
that  it  is  safe  in  concentrations  in 
solutions  of  glycols  up  to  20  percent 
when  applied  to  oral  and  pharyngeal 
mucous  membranes.  Systemic  aborption 
is  so  slight  that  blood  levels  are  barely 
detectable.  Furthermore,  blood  levels 
are  insufficient  to  produce  adverse 
reactions  such  as  convulsions  or  cardiac 
depression,  characteristic  of  the  more 
soluble  local  anesthetics.  It  is  the 
consensus  of  the  Panel  that  0.1  to  5 
percent  concentrations  may  be  used  for 
anesthesia  in  the  form  of  rinses.  Two  to 
15  mg  may  be  incorporated  in  lozenges 
that  allow  the  slow  release  of  the 
product  and  continuous  bathing  of  the 
affected  area  with  a  dilute  concentration 
of  the  benzocaine.  The  action  from 
sprays,  rinses,  and  gargles  is  relatively 
short,  since  the  duration  of  contact  is 
not  early  so  long  as  it  would  be  from  the 
slow  release  from  a  lozenge.  Pain  due  to 
ulcers,  inflammation  of  the  mucous 
membranes,  etc.,  may  be  relieved  by 
using  sprays  and  rinses  or  swabbing  the 
affected  area.  The  relief  is  of  short 
duration,  usually  less  than  30  minutes, 
but  in  some  individuals  it  may  persist 
for  a  longer  time. 

Benzocaine  does  not  penetrate  the 
mucous  membranes  of  the  gingiva  to 
relieve  pain  in  the  gingiva,  tooth,  or 
other  types  of  pain  arising  in 
submucosal  structures.  Benzocaine  does 
not  penetrate  the  mucous  membranes 
into  the  muscles  of  the  pharynx,  tongue, 
and  other  structures  of  the  oral  cavity. 
The  Panel,  therefore,  recommends  that 
the  labeling  for  benzocaine-containing 
products  for  use  in  the  oral  cavity  be 
limited  to  claims  for  the  relief  of 
soreness  or  irritation  or  minor  pains  of 
the  mucous  membranes  of  the  mouth 
and  throat. 

(3)  Dosage.  Adults  and  children  3 
years  of  age  and  older:  Use  a  5.0-  to  20.0- 
percent  concentration  of  benzocaine  in 
the  form  of  a  gel  or  spray  not  more  than 
three  to  four  times  daily.  Use  a  0.05-  to 
0.1-percent  concentration  of  benzocaine 
in  the  form  of  a  lozenge  (equivalent  to 
2.0  to  15.0  mg  per  lozenge}  every  2  hours 
if  necessary.  For  children  under  3  years 
of  age,  there  is  no  recommended  dosage 
except  under  the  advice  and  supervision 
of  a  dentist  or  physician. 

(4)  Labeling.  The  Panel  reconunends 
the  Category  I  labeling  for  products 
containing  oral  health  care  anesthetic/ 
analgesic  active  ingredients.  (See  part 
m.  paragraph  B.I.  below — Category  I 
Labeling.) 
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c.  Benzyl  alcohol.  The  Panel 
concludes  that  benzyl  alcohol  is  safe 
and  effective  as  an  OTC  anesthetic/ 
analgesic  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
dosage  limit  set  forth  below. 

Benzyl  alcohol  is  one  of  the  alcoholic 
or  hydroxy-type  of  topical  anesthetics. 
Benzyl  alcohol  is  phenyl  methanol.  It 
may  also  be  looked  upon  as  methyl 
alcohol  with  a  phenyl  group  replacing 
one  of  its  hydrogen  atoms,  ft  is  also 
known  as  phenmethylol  hydroxy 
toluene.  It  is  found  in  nature  in  a  free 
state  in  oil  of  jasmine  (6  percent)  and  in 
the  form  of  esters  in  Peru  balsam,  tolu 
balsam,  and  storax.  The  conunerdal 
product  is  synthetic  made  by 
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hydrolyzing  benzyl- chloride  or  by 
reducing  benzaldehyde.  Benzyl  alcohol 
is  a  colorless  liquid  with  a  faint 
aromatic  odor.  It  has  a  sharp  biuning 
taste  and  boils  at  206*  C.  It  has  a 
specific  gravity  of  1.042  to  1.047.  One 
gram  dissolves  in  approximately  30  g 
water  making  a  solution  of 
approximately  4  percent  concentration. 
Aqueous  solutions  are  neutral.  Solutions 
may  be  sterilized  by  boiling.  Benzyl 
alcohol  is  soluble  in  alcohol  (1  g 
dissolves  in  1.5  mL  alcohol]  and  is 
soluble  in  ether  and  chloroform.  It 
dissolves  in  vegetable  oils.  Oxidation 
converts  it  to  benzaldehyde.  Slow 
oxidation  occurs  if  it  is  exposed  to  the 
air  for  days  or  weeks.  It  is  stable  in 
stoppered  containers  (Refs  1  and  2). 

(1)  Safety.  The  Panel  concludes  that 
benzyl  alcohol  is  safe  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  limit  set 
forth  below. 

Benzyl  alcohol  is  relatively  nontoxic. 
It  has  been  used  orally  as  an 
antispasmodic  agent  and  rectally  as  a 
topical  anesthetic/analgesic.  It  has  been 
used  rectally  in  combination  with 
paraldehyde  to  anesthetize  the  mucosa 
and  prevent  expulsion  of  the  drug. 
Benzyl  alcohol  is  converted  to  hippuric 
acid  in  the  body  and  this  metabolite  is 
excreted  into  the  urine  (Ref.  3). 

The  effect  of  large  doses  of  benzyl 
alcohol  was  studied  in  animals  by 
Macht  (Ref.  4).  The  minimum  lethal  dose 
of  pure  benzyl  alcohol  in  white  mice  is  1 
mL/kg.  The  minimum  lethal  dose  in  rats 
ranged  from  1  to  3  mL/kg.  In  dogs,  2  mL/ 
kg  of  benzyl  alcohol  injected 
intravenously,  peritoneally, 
subcutaneously,  and  intramusctdarly 
was  never  fatal.  Convulsions  and 
caridiac  depression,  characteristic  of  the 
"caine"  type  of  topical  anesthetics,  have 
not  occurred  when  therapeutic  or  toxic 
doses  of  benzyl  alcohol  have  been 
administered  to  man  or  animals.  Lethal 
doses  in  mice  cause  respiratory  failure 
and  in  some  cases  convulsions.  Larger 
animals,  such  as  dogs,  do  not  manifest 
these  responses.  Although  benzyl 
alcohol  can,  like  any  other  drug,  act  as  a 
hapten  and  be  antigenic,  cases  of 
sensitization  have  not  come  to  the 
Panel's  attention.  The  potential  for 
sensitization  is  lower  than  it  is  with  the 
"caine"  type  of  topical  anesthetics  (Ref. 
5). 

(2)  Effectiveness.  The  Panel  concludes 
that  benzyl  alcohol  is  effective  as  an 
OTC  anesthetic/analgesic  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  limit  set 
forth  below. 


Benzyl  alcohol  belongs  to  the  hydroxy 
group  oif  topical  anesthetics  and  differs 
in  chemical  behavior  from  the  "caine" 
type  drugs.  Benzyl  alcohol  is  lipophilic 
and  penetrates  the  cells  of  the  mucosa 
and  the  axonal  membranes  of  nerve 
fibers.  Aqueous  solutions  of  benzyl 
alcohol  are  neutral.  It  does  not  form 
salts.  Benzyl  alcohol  is  not  ionized,  and 
its  penetration  into  the  skin  and  mucous 
membranes  and  pharmacologic  activity 
do  not  depend  upon  pR  It  blocks 
transmissions  of  electrical  impulses 
along  sensory  and  motor  nerves.  Its 
mode  of  action  is  beheved  to  be  similar 
to  the  "caine"  type  of  drugs. 

Macht  (Ref.  4)  studied  &e  topical 
anesthetic  effects  of  benzyl  alcohol.  He 
obtained  anesthesia /analgesia  by 
applying  aqueous  solutions  to  the 
mucous  membranes  of  the  mouth, 
tongue,  gums,  and  hps  of  patients.  The 
pure  alcohol  produces  a  stinging  effect 
when  first  applied  to  the  tongue 
followed  by  a  sensation  of  numbness 
which  may  last  as  long  as  2  hoivs. 
Macht  (Ref.  4)  was  able  to  obtain 
anesthesia/analgesia  of  the  skin  by 
direct  application  of  the  pure  alcohol. 
Aqueous  solutions  of  1  percent  produce 
corneal  anesthesia/analgesia  in  rabbits. 
Solutions  of  benzyl  alcohol  produce 
sensory  and  motor  blockade  when 
applied  to  isolated  nerves  of  frogs. 
Macht  (Ref.  4]  obtained  both  motor  and 
sensory  blockade  by  applying  1  percent 
solutions  of  benzyl  alcohol  to  isolated 
sciatic  nerves  of  dogs.  Benzyl  alcohol  in 
a  1 -percent  strength  has  been  used  for 
infiltration  and  perineural  block. 
Stronger  solutions  are  locally  irritating 
and  may  cause  tissue  damage  if  injected 
parenterally. 

Benzyl  alcohol  manifests  varying 
degrees  of  bacteriostatic  and  antiseptic 
activity.  However,  this  antimicrobial 
effect  does  not  apply  to  all  pathogenic 
bacteria  and  reliance  cannot  be  placed 
upon  it.  Benzyl  alcohol  is  effective 
topically  in  relieving  pain  and  other 
discomfort  due  to  ulcers,  sore  throats, 
and  other  lesions  affecting  mucous 
membranes  of  the  oral  cavity.  Solutions 
composed  of  equal  parts  of  33  percent 
benzyl  alcohol,  water,  and  ethyl  alcohol 
are  effective  in  relieving  itching  and 
burning  on  the  skin  (Ref.  2).  Ointments 
consisting  of  10  percent  banzyl  alcohol 
in  large  doses  have  been  used  for  topical 
application  to  the  skin. 

The  duration  of  action  of  benzyl 
alcohol  in  the  usual  therapeutic  doses  is 
brief  depending  upon  the  area  of 
appUcation  and  duration  of  contact  The 
latent  period  on  the  mucous  membranes 
is  approximately  2  minutes.  The 
duration  of  action  of  a  1-percent  solutioa 
on  the  skin  is  usually  less  than  30 
minutes.  The  duration  of  anesthetic/ 


analgesic  action  on  the  mucous 
membranes  is  variable,  usually 
depending  upon  formulation  used.  The 
effect  is  sustained  if  incorporated  in 
lozenges  and  lasts  as  long  as  the  mucous 
membranes  are  bathed  in  sufficient 
concentrations.  The  duration  of  action 
when  the  drug  is  incorporated  in  rinses 
is  brief,  seldom  more  than  5  or  10 
minutes. 

The  pure  alcohol  causes  smarting  and 
burning  initially  when  applied  to  the 
mucous  membranes.  Although  benzyl 
alcohol  is  effective  as  a  topical 
anesthetic/ analgesic  Adriani  and 
Zepemick  (Ref.  6]  found  its  effectiveness 
to  be  less  than  that  of  the  "caine"  type 
drugs.  However,  the  Panel  concludes 
that  benzyl  alcohol  is  safe  and  effective 
for  use  in  drops,  rinses,  mouthwashes, 
sprays,  or  in  lozenges  on  the  intact 
mucous  membranes  of  the  mouth  and 
throat. 

(3]  Dosage.  Adults  and  children  3 
years  of  age  and  older  Use  a  0.05-  to 
10.0-percent  concentration  of  benzyl 
alcohol  in  the  form  of  rinses, 
mouthwashes,  drops,  or  sprays  not  more 
than  three  to  four  times  daily.  Use  a 
0.05-  to  10.0-percent  concentration  of 
benzyl  alcohol  in  the  form  of  a  lozenge 
(equivalent  to  100  to  500  mg  per  lozenge] 
every  2  hours  if  necessary.  For  children 
under  3  years  of  age,  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  health  care  anesthetic/ 
analgesic  active  ingredients.  (See  part 
in.  paragraph  B.l.  below — Category  I 
Labeling.) 
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d.  Dyclonine  hydrochloride.  The  Panel 
concludes  that  dyclonine  hydrochloride 
is  safe  and  effective  as  an  OTC 
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anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  limit  set 
forth  below. 

Dyclonine  is  a  base  which  forms  a 
hydrochloride  salt  The  structure  of 
dyclonine  hydrochloride  is  a 
modification  of  the  general  structural 
contiguration  of  the  commonly  used 
local  anesthetics  of  the  "caine"  type  of 
drugs,  such  as  lidocaine  and  tetracaine 
(Ref.  1).  It  is  a  nitrogenous  base; 
however,  it  is  a  propiophenone 
derivative  (Ref.  2).  One  end  of  the 
dimethylene  chain  of  the  ketone  is 
attached  to  the  nitrogen  atom  of  the 
piperidine  group  of  the  first  carbon  atom 
which  carries  the  ketonic  group.  This  is 
attached  directly  to  a  benzene  ring 
which  is  attached  to  a  biitoxy  group  in 
the  para  position.  Thus,  unlike  procaine, 
lidocaine  and  other  "caine"  type  drugs, 
it  is  neither  an  amide  nor  an  ester,  nor 
can  it  be  considered  an  ether,  as  is  the 
case  with  pramoxine. 

Dyclonine  hydrochloride  is  a  white 
crystalline  powder.  One  gram  dissolves 
in  approxiamtely  50  mL  water.  It  is 
soluble  in  acetone,  alcohol  and 
chloroform.  The  crystals  melt  between 
173°  and  178°  C.  It  is  also  soluble  in 
washable  cream  bases.  Its  chemical 
name  is  4-n-butoxy-beta  piperidino- 
propiophenone  hydrochloride  (Refs.  3 
and  4). 

(1)  Safety.  The  Panel  concludes  that 
dyclonine  hydrochloride  is  safe  as  an 
OTC  anesthetic/analgesic  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  limit  set 
forth  below. 

Although  dyclonine  hydrochloride  is  a 
nitrogenous  base,  its  chemical  structure 
is  a  departure  from  that  of  the  "caine" 
type  drugs  (Refs.  2  and  3].  For  this 
reason,  acute  systemic  toxicity, 
characterized  by  convulsions, 
myocardial  depression,  hypotension, 
etc.,  which  are  characteristic  of  the  so- 
called  "caine"  type  of  drugs,  does  not 
occur. 

The  acute  LDu  for  dyclonine 
hydrochloride  was  studied  by  Abreu 
and  associates  (Ref.  5]  in  dogs  and 
albino  rats.  In  rats,  the  intraperitoneal 
LDte  was  approximately  45.8  mg/kg;  in 
dogs,  the  LDm  was  approximately  9.5 
mg/kg.  Abreu  et  al.  (Ref.  5)  noted  that  in 
anesthetized  dogs,  intravenous  doses  of 
2  mg/kg  did  not  signiHcantly  affect 
blood  pressure  or  pulse,  nor  did  it 
reduce  the  cardiovascular  response  to 
acetylcholine,  or  increase  the  response 
to  epinephrine  as  demonstrated  by  a 
lack  of  parasympatholytic  activity. 
Doses  of  5  mg/kg  in  anesthetized  dogs 
may  cause  respiratory  failure,  but  this  is 


reversible,  and  the  animals  recover  if 
artificial  respiration  is  instituted. 

The  cardiovascular  effects  of 
dyclonine  hydrochloride  were 
investigated  in  dogs  anesthetized  with 
sodium  barbital  (Ref.  6).  The  drug  was 
administered  over  a  25-second  period 
within  a  dose  range  of  0.25  to  10  mg/kg 
in  10  dogs.  Dyclonine  hydrochloride 
lowered  arterial  pressure  approximately 
10  nun  Hg  (10  millimeters  mercury)  at  a 
dose  of  1  mg/kg.  There  was  a 
progressive  increase  in  response  at 
doses  of  1,  2,  3,  4,  and  5  mg/kg  with 
death  being  produced  at  a  dose  of  10 
mg/kg.  The  mechanism  of  this  reduction 
in  blood  pressure  was  found  to  be  due  to 
a  decrease  in  cardiac  output  as  well  as 
to  peripheral  arterial  dilation.  Initially, 
dyclonine  hydrochloride  induces  some 
respiratory  stimulation  when 
administered  intravenously  to  dogs.  As 
the  dosage  is  increased,  depression  of 
respiration  and  oxygen  consumption 
occurs.  Dyclonine  hydrochloride  has 
been  sho%vn  to  act  as  an  anticonvulsant, 
acting  as  a  multisynaptic  and  spinal 
reflex  depressant  (Ref.  6). 

Chronic  toxicity  studies  were  done 
with  dyclonine  hydrochloride  in  the 
albino  rat  and  in  the  dog  (Ref.  6). 
Dyclonine  hydrochloride  did  not 
significantly  eiSect  the  growth  rate  of 
male  or  female  weaning  albino  rats  as 
compared  to  controls  when  it  was 
administered  intra peritoneally  for  30 
consecutive  days.  A  group  of  48  rats 
were  studied.  They  were  divided  into 
four  groups.  Half  of  the  females  and  half 
of  the  maJes  were  given  the  drug  and  the 
other  half  of  each  were  used  as  controls. 
Half  of  the  animals  were  sacrificed  and 
autopsied.  No  gross  pathologic  changes 
were  noted  in  either  group.  The  drug- 
treated  survivors  and  controls  were 
mated,  and  the  drug-treated  group  did 
not  differ  from  the  controls  in  their 
reproductive  capacity.  Upon  weaning, 
the  offspring  of  the  fiirst  group  when 
subjected  to  the  same  experiment  also 
did  not  differ  from  their  controls  either 
as  to  growth  rate  or  reproductive 
capacity.  No  gross  pathologic  changes 
were  observed  in  these  animals  when 
sacrificed.  Experimental  observations  in 
dogs,  likewise,  showed  no  gross 
pathologic  changes  when  given  doses 
varying  from  5  to  12  mg/kg  twice  daily, 
intramuscidariy  or  subcutaneously.  No 
significant  changes  from  normal  were 
noted  in  hemoglobin  concentration,  red 
and  white  blood  cell  counts,  and 
differential  counts  measured  at 
biweekly  intervals  (Ref.  6). 

In  human  beings,  dyclonine 
hydrochloride  possesses  a  relatively  low 
degree  of  toxicity.  When  appUed 
topically  to  the  skin  of  3,656  patients  in 
the  form  of  a  cream  and  to  2,000 


additional  cases  in  the  form  of  a 
solution  for  topical  anesthesia,  only  two 
cases  of  proven  sensitivity  viexe 
reported.  It  was  concluded  from  these 
studies  that  the  sensitizing  potential  of 
dyclonine  hydrochloride  under 
conditions  of  clinical  use  is  low.  In  a 
study  using  a  dyclonine  hydrochloride 
solution,  no  adverse  effects  were  found. 
Use  of  concentrated  solutions  of  2 
percent  or  more  have  produced 
irritations  and  slough  of  the  nasal 
mucosa  in  several  cases. 

In  study  dealing  with  the  safety  of 
dyclonine  hydrochloride  following  oral 
administration,  35  patients  were  given 
from  300  to  600  mg  daily  for  periods  of 
time  varying  from  1  to  12  weeks  (Ref.  7). 
No  undesirable  side  effects  occurred.  It 
was  concluded  that  the  compound 
would  be  entirely  safe  for  human 
consumption.  Adriani  and  Campbell 
(Ref.  8)  emphasized  that  the  two  safest 
anesthetics  for  use  on  the  mucous 
membranes  for  endoscopic  procedures 
are  benzocaine  and  dyclonine 
hydrochloride.  Each  shows  the  least 
incidence  of  systemic  reactions. 

(2)  Effectiveness.  The  Panel  concludes 
that  dyclonine  hydrochloride  is  effective 
as  an  OTC  anesdietic/analgesic  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  limit  set 
forth  below. 

Dyclonine  hydrochloride  is  a  highly 
effective  anesthetic/analgesic  for 
topical  use,  particularly  on  mucous 
surfaces  and  on  abraded  and  damaged 
skin.  While  it  is  also  an  effective  nerve- 
blocking  agent  it  is  irritating  if  injected 
and  may  produce  sloughing  of  tissue.  It 
is,  therefore,  recommended  for  topical 
use  only.  E)yclonine  hydrochloride 
blocks  transmission  at  nerve  endings  in 
the  same  maimer  as  do  other  topical 
anesthetics  of  the  "caine"  type  of 
closely  related  to  the  "caine"  type.  The 
product  is  marketed  as  a  salt 
(hydrochloride).  Dyclonine 
hydrochloride  is  not  absorbed  tfarou^ 
the  intact  skin  in  significant  quantities 
to  produce  anesthesia.  It  is  effective  on 
the  mucous  membranes.  In  studies  on 
the  mucous  membranes  conducted  by 
Adriani  et  al.  (Ref.  9),  dyclonine 
hydrochloride  ranked  fourth  in 
effectiveness,  being  preceded  by 
dibucaine,  cocaine,  and  tetracaine.  One 
percent  dyclonine  hydrochloride 
produced  a  duration  of  action  of 
anesthesia  of  27  minutes,  preceded  by  a 
latent  period  of  2  to  3  minutes.  Hie  fact 
that  dyclonine  hydrochloride  is  effective 
on  the  mucous  membranes  is  well 
established.  The  duration  of  action  of 
dyclonine  hydrochloride  as  an 
anesthetic/analgesic  is  considerably 
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longer  than  that  of  benzocaine,  benzyl 
alcohol,  and  the  phenol  type 
compounds.  When  used  in  the  form  of  a 
rinse  or  gargle,  it  may  relieve  pain  in 
irritated  mucous  membranes  for  as  long 
as  an  hour.  When  incorporated  in 
lozenges  that  are  slowly  sucked,  the 
mucous  membranes  are  bathed 
continously,  and  it  may  relieve  pain  due 
to  sore  throat  or  sore  mouth  for  several 
hours  or  as  long  as  an  effective 
concentration  is  being  supplied  by  the 
lozenge. 

(3)  Dosage.  Adults  and  children  3 
years  of  age  and  older:  Use  a  0.05-  to 
0.10-percent  concentration  of  dyclonine 
hydrochloride  in  the  form  of  a  rinse, 
mouthwash,  gargle,  or  spray  not  more 
than  three  to  four  times  daily.  Use  a 
0.05-  to  O.lO-percent  concentration  of 
dyclonine  hydrochloride  in  the  form  of  a 
lozenge  (equivalent  to  1.0  to  3.0  mg  per 
lozenge)  every  2  hours  if  necessary.  For 
children  under  3  years  of  age,  there  is  no 
recommended  dosage  except  under  the 
advice  or  supervision  of  a  dentist  or 
physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  health  care  anesthetic/ 
analgesic  active  ingredients.  (See  part 
m.  paragraph  B.l.  below — Category  I 
Labeling.] 
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e.  Hexylresorcinol.  The  Panel 
concludes  that  hexylresorcinol  is  safe 
and  effective  as  an  OTC  anesthetics/ 
analgesics  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
dosage  limit  set  forth  below. 

Hexylresorcinol,  an  aromatic  alcohol, 
is  a  dihydroxybenzene  with  a  normal 
hexyl  group  on  position  4  and  hydroxyl 
groups  on  positions  1  and  3  of  the 
aromatic  nucleus.  It  can,  therefore,  be 
classified  as  a  phenol.  It  responds  to 
certain  specific  chemical  tests 
characteristic  of  phenols. 
Hexylresorcinol  is  prepared  by 
condensing  resorcinol  with  caproic  acid 
in  the  presence  of  zinc  chloride.  The 
resulting  intermediate  product  is 
reduced  to  hexylresorcinol  (Refs.  1,  2. 
and  3). 

Hexylresorcinol  is  a  white  or 
yellowish-white  powder  composed  of 
needle-shaped  crystals.  It  has  a  faint 
"fatty"  odor  and  a  sharp  astringent 
taste.  It  produces  a  sensation  of 
niunbness  when  placed  on  the  tongue. 
Hexyh*e8orcinol  melts  between  62°  and 
67*  C.  It  turns  from  a  white  to  a 
brownish-pink  tint  on  exposure  to  light 
and  air  due  to  oxidation  to  quinones. 
One  gram  of  hexylresorcinol  dissolves 
in  approximately  2,000  mL  of  water.  It  is 
freely  soluble  in  alcohol,  glycerine, 
ether,  chloroform,  benzene,  and 
vegetable  oils.  For  many  years, 
hexylresorcinol  was  considered  official 
and  was  included  in  the  "United  States 
Pharmacopeia." 

Animal  studies  indicate  a  low  degree 
of  acute  and  chronic  toxicity  (Ref.  4).  In 
rats,  the  oral  minimum  lethal  dose  of  a 
suspension  is  50  mg/kg.  A  suspension  in 
5  percent  olive  oil  solution  administered 
subcutaneously  resulted  in  a  minimum 
lethal  dose  of  750  to  1,000  mg/kg.  A 
similarly  low  degree  of  toxicity  was 
found  in  guinea  pigs,  rabbits,  cats,  and 
dogs.  In  dogs,  doses  of  1  to  3  g  produced 
no  signs  of  toxicity.  When  the  dogs  were 
sacrificed,  mild  irritation  of  the  stomach 
was  noted  4  to  5  hours  after  ingestion  of 
the  drug.  Lesions  in  the  mucosa  were 
superficial.  If  the  animals  were 
sacrificed  48  hoiu-s  later,  the  lesions 
were  not  present.  Oral  administration  in 
rats  was  well  tolerated,  revealing  no 
signs  of  toxicity  when  12  mg/kg  was 
repeated  six  times  over  a  8-hoiu-  period 
(Ref.  4). 

Pure  hexybesorcinol  is  irritating  to  the 
respiratory  tract  and  to  the  skin.  A 
concentration  of  hexylresorcinol  in 
alcohol  has  vesicant  properties. 
Hexylresorcinol  lacks  the  irritancy  and 
caustic  properties  of  resorcinol  and 
phenol.  Long  use  over  40  years  and 
extensive  marketing  experience  indicate 


that  hexylresorcinol  possesses  a  low 
degree  of  sensitization. 

(1)  Safety.  The  Panel  concludes  that 
hexylresorcinol  is  safe  as  an  OTC 
anesthetics/analgesics  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  limit  set 
forth  below. 

In  view  of  the  fact  that 
hexylresorcinol  was  extensively  used  as 
an  anthelminthic  and  administered 
orally  in  both  adults  and  children,  the 
Panel  considers  hexylresorcinol  to  be 
safe  for  topical  application  to  the 
mucous  membranes  and  skin  (Ref.  5). 
The  usual  adult  dose  as  an  anthelmintic 
is  1  g  as  a  single  dose  in  a  24-hour 
period.  For  children,  the  usual  dose  is  0.1 
g  for  each  year  of  age  up  to  10  years. 
The  drug  is  usually  given  orally  after  an 
overnight  fast.  The  presence  of  food 
lessens  the  effectiveness  of  the  drug.  A 
saline  purge  is  usually  given  the 
following  morning  to  clear  the  bowel  of 
dead  worms.  Treatment  may  be 
repeated  after  3  days  (Ref.  1). 
Hexylresorcinol  has  also  been  shown  to 
have  some  antimicrobial  effects.  The 
drug  has  been  used  as  a  gargle  and  as  a 
luinary  antiseptic.  Experiments  by 
Leonard  (Ref.  8]  resulted  in  the  use  of 
hexylresorcinol  as  a  urinary  antiseptic. 
He  found  that  hexylresorcinol  at  pH  6  to 
6.4  in  a  1:60,000  concentration  killed 
microbes  in  the  urine  in  1  hour,  and  that 
at  pH  7.8  to  8.2  a  concentration  of 
1:18,000  was  required  for  the  same 
effect.  Robbins  (Ref.  7)  observed  that 
after  oral  administration  of 
hexylresorcinol  in  humans,  18  percent 
was  eliminated  in  the  urine  in  a ' 
conjugated  form,  and  84  percent  was 
eliminated  in  the  feces  in  an 
uncombined  state. 

(2)  Effectiveness.  The  Panel  concludes 
that  hexylresorcinol  is  effective  as  an 
OTC  active  ingredient  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the  dosage 
limit  set  forth  below. 

Hexylresorcinol  is  a  phenol.  The 
substitution  of  an  aliphatic  radical  on 
the  side  chain  of  this  phenol  reduces  the 
caustic  activity  of  phenol,  but  retains  the 
anesthetic  qualities  of  phenol.  Thus,  the 
Panel  is  of  the  opinion  that 
hexylresorcinol  does  have  anesthetic 
properties. 

Hexylresorcinol  solution.  0.1  percent, 
produces  topical  anesthesia  in  the 
cornea  of  rabbits  lasting  up  to  10 
minutes  or  more,  depending  on  the 
concentration  of  the  hexylresorcinol. 
Hexylresorcinol  has  been  incorporated 
in  lozenges  for  the  relief  of  sore  throat 
and  other  painful  ailments  of  the  oral 
cavity. 
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Adriani  and  DiLeo  (Ref.  8]  found  that 
after  stimulation  by  an  electric  current 
the  application  of  a  commercial 
preparation  consisting  of  a  1:1,000 
solution  of  hexylresorcinol  produced 
anesthesia  on  the  gums  and  at  the  tip  of 
the  tongue,  but  did  not  completely 
abolish  sensation.  The  duration  of 
action  of  aqueous  solutions  used  as 
rinses,  mouthwashes,  and  gargles  is 
usually  short  and  seldom  lasts  more 
than  5  or  10  minutes.  When  incorporated 
in  lozenges  that  slowly  release  the 
ingredients,  anesthesia/analgesia  lasts 
as  long  as  effective  concentrations  are 
supplied  to  relieve  the  pain  of  sore 
mouth  or  sore  throat. 

The  ingredient  has  also  been 
recommended  as  an  antimicrobial  agent 
for  cuts,  wounds,  and  bums  on  the  skin, 
but  the  submissions  to  the  Panel  do  not 
make  thi»  claim  (Refs.  9, 10,  and  11).  The 
Panel  concludes  that  long  usage  and 
wide  marketing  experience  in  addition 
to  animal  data  are  adequate  evidence 
for  classifying  hexylresorcinol  as  a 
Category  I  ingredient  for  use  on  the 
mucous  membranes. 

(3)  Dosage:  Adults  and  children  3 
years  of  age  and  older  Use  a  0.05-  to 
0.1-percent  concentration  of 
hexylresorcinol  in  the  form  of  a  rinse, 
mouthwash,  gargle,  or  spray  no  more 
than  three  to  four  times  daily.  Use  a 
lozenge  containing  2.0  to  4.0  mg  of 
hexylresorcinol  every  2  hours  if 
necessary.  For  children  under  3  years  of 
age,  there  is  no  reconunended  dosage 
except  under  the^dvice  and  supervision 
of  a  dentist  or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  health  care  anesthetic/ 
analgesic  active  ingredients.  (See  part 
III.  paragraph  B.l.  below — Category  I 
Labeling.) 
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f.  Menthol.  The  Panel  concludes  that 
menthol  is  safe  and  effective  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
dosage  limit  set  forth  below. 

Menthol  is  a  secondary  alcohol 
extracted  &om  peppermint  oil  or  made 
synthetically.  Chemically,  it  is  also 
known  as  hexahydrothymol  and  3- 
paramenthanol.  Menthol  exists  as 
colorless  hexagonal  crystals,  as 
needlelike  crystals  in  fused  masses,  or 
as  a  crystalline  powder  with  a 
peppermint-like  odor.  Levo  menthol 
melts  between  41"  and  44°  C.  Natural 
menthol  is  known  as  peppermint 
camphor.  It  may  be  levorotatory  [1- 
menthol]  or  racemic  (d.l-menthol). 
Menthol  may  be  made  synthetically  by 
the  hydrogenation  (reduction)  of  thymol. 
Menthol  is  a  secondary  alcohol  which 
can  be  considered  to  have  been  derived 
from  the  saturated  hydrocarbon  p- 
menthanol.  Menthol  is  very  slightly 
soluble  in  water,  but  soluble  in  alcohol, 
ether,  chloroform,  mineral  oil,  and  in 
fixed  and  volatile  oils  (Refs.  1  and  2). 
Menthol  may  be  fatal  if  ingested  in  large 
quantities.  Doses  of  1  to  2  g/kg  may  be 
fatal  (Refs.  1  and  3). 

(1)  Safety.  The  Panel  concludes  that 
menthol  is  safe  as  an  OTC  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  limit  set 
forth  below. 

Menthol  causes  sensitization  in 
certain  individuals.  Symptoms  include 
urticfiria,  erythema,  and  other  cutaneous 
lesions.  The  sensitization  index  is  low. 
however.  Menthol  has  caused  asphyxia 
in  infants  when  appHed  locally  for  the 
treatment  of  coryza  (runny  nose). 

Menthol  was  formerly  used  internally 
as  a  carminative.  As  the  active 
ingredient  of  peppermint  oil,  it  has  found 
wide  acceptance  in  candy,  chewing  giun, 
and  cigarettes  (Refs.  4  and  5).  Menthol 
has  had  extensive  use  in  inhalant 
preparations  for  the  nose  and  throat 
Inhalers  containing  menthol  are 
commonly  used  for  the  relief  of  nasal 
congestion,  headache,  and  neuralgia 
(Ref.  5). 

Toxic  effects  from  excessive  ingestion 
of  mentholated  products  can  include 
nausea,  abdominal  pain,  vomiting,  and 


symptoms  of  central  nervous  system 
depression,  such  as  dizziness,  staggering 
gait,  flushed  face,  sleepiness,  slow 
respiration,  and  coma.  Hie  fatal  dose  of 
menthol  in  man  is  about  2  g  (Refs.  6  and 
7).  Menthol  is  excreted  in  the  bile  and 
urine  as  a  glucuronide  (Ref.  8). 

Rakieten.  Rakieten,  and  Boyd  (Ref.  9) 
studied  the  effects  of  menthol  vapor  on 
the  upper  respiratory  tract  of  rats.  The 
rats  were  exposed  to  different  menthol 
vapor  concentrations  over  a  period  of 
several  months.  Vapor  in  a  range  of  less 
than  0.275  ppm  showed  no  toxic  effects, 
and  there  were  no  significant  changes  in 
skeletal  muscle,  skin,  brain,  or  internal 
organs.  Animals  did  show  indications  of 
lung  irritation  when  exposed  to  the 
highest  menthol  concentrations. 

In  an  impublished  study,  Thomas  (Ref. 
10)  used  an  ointment  containing  several 
volatile  substances,  including  2.5 
percent  menthoL  It  was  applied  to  the 
abraded  and  intact  skin  of  223  subjects. 
After  48  hours,  no  instances  of 
inflammation,  wheal,  hives,  or  primary 
irritation  were  seen. 

Bliss  and  associates  (Ref.  11)  studied 
the  effects  of  a  20-percent  oil  solution  of 
menthol  vigorously  applied  to  the  skin. 
They  noted  an  intense  and  lasting 
cooling  sensation  followed  by 
numbness,  with  a  slight  smarting 
sensation  and  hyperemia.  Irritation 
beyond  the  rubefacient  stage  was  not 
observed.  Repeated  topical  application 
of  mentholated  products  on  the  skin  has 
been  reported  to  give  rise  to 
hypersensitivity  reactions  (Refs.  8  and 
12). 

In  young  childrem  nasal  drops 
containing  menthol  may  bring  about 
spasm  of  the  glottis.  Cases  of  dangerous 
asphyxiation  have  been  reported  in 
infants  following  local  application  of 
menthol  (Ref.  8).  However,  in  a  survey 
of  approximately  124,000  infants 
receiving  nasal  drops  containing 
essential  oils,  including  menthol,  no 
untoward  effects  were  noted  (Refs.  13 
and  14). 

It  is  the  opinion  of  the  Panel  that 
although  the  actual  nimiber  of  adverse 
effects  attributed  to  the  internal 
anesthetic/analgesic  use  of  menthol  is 
relatively  low,  care  should  be  taken  to 
assure  that  safety  is  maintained  through 
adequate  packaging,  labeling,  and 
application. 

(2)  Effectiveness.  The  Panel  concludes 
that  menthol  is  effective  as  an  OTC 
active  ingredient  for  topical  use  on  the 
mucous  membranes  when  used  within 
the  dosage  limit  set  forth  below. 

There  are  few  well-controlled  studies 
documenting  the  effectiveness  of 
menthol  as  a  topical  anesthetic/ 
analgesic  for  use  on  the  mucous 
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membranes  of  the  mouth  and  throat. 
However,  due  to  its  wide  use  and 
chnical  acceptance,  and  on  the  basis  of 
published  reports  in  the  hterature  (Refs. 
12, 15.  and  16],  the  Panel  concludes  that 
menthol  is  effective  for  such  use. 

Menthol  belongs  in  the  hydroxy-type 
group  of  local  anesthetics  It  stimulates 
the  nerves  for  the  perception  of  cold  and 
may  depress  the  nerves  for  pain  on  the 
skin  and  mucous  membranes  {Ret.  1).  In 
some  cases,  it  merely  substitutes  one 
sensation  for  another. 

Menthol  is  used  as  an  antipruritic  on 
the  skin  in  a  concentration  range  of  0.25 
to  1.0  percent  (Ref.  2).  It  also  possesses 
counterirritant  properties.  When  applied 
to  the  skin  and  mucous  membranes  of 
the  mouth  and  throat,  menthol 
stimulates  the  nerves  for  perception  of 
cold  while  depressing  those  nerves 
which  perceive  pain. 

Menthol  is  a  feeble  topical 
antimicrobial.  Menthol  is  absorbed 
through  the  mucous  membranes  and 
penetrates  the  intact  as  well  as  the 
damaged  skin.  Menthol  is  indicated  for 
the  temporary  relief  of  pain  of  the 
mucous  membranes  of  the  mouth  and 
throat. 

The  duration  of  action  of  aqueous 
solutions  of  menthol  used  as  rinses, 
mouthwashes,  and  gargles  is  usually 
short  and  seldom  lasts  more  than  5  to  10 
minutes.  When  incorporated  in  lozenges 
that  slowly  release  the  ingredient, 
anesthesia/analgesia  lasts  as  long  as 
effective  concentrations  are  supplied  to 
relieve  pain  of  sore  mouth  or  sore  throat. 

(3)  Dosage.  Adults  and  children  3 
years  of  age  and  older  Use  a  0.04-  to  2.0- 
percent  concentration  of  menthol  in  the 
form  of  a  rinse,  mouthwash,  gargle,  or 
spray  not  more  than  three  to  four  times 
daily.  Use  a  lozenge  containing  2.0  to 
20.0  mg  of  menthol  every  2  hours  if 
necessary.  For  children  under  3  years  of 
age,  there  is  no  recommended  dosage 
except  under  the  advice  and  supervision 
of  a  dentist  or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  health  care  anesthetic/ 
analgesic  active  ingredients.  (See  part 
III.  paragraph  B.l.  below— Category  I 
Labeling.) 
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g.  Phenol.  The  Panel  concludes  that 
phenol  is  safe  and  effective  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  limit  set 
forth  below. 

Phenol  is  hydroxybenzene.  Mienol 
was  discovered  in  1934  in  coal  tar  by 
Ringe,  who  named  it  "carbolic  acid."  It 
was  also  once  called  phenk  acid  (Ref. 
1).  I%enol  is  a  primary  alcohol  of  .the 
aromatic  series  and  as  such  exerts  a 
topical  anesthetic  action  (Ref.  2). 
Although  it  may  be  obtained  from  coal 
tar,  most  of  it  is  now  prepared 
synthetically.  The  antimicrobial 
effectiveness  of  phenol  was  first 
demonstrated  by  Lister  in  1857.  Its 
clinical  use  at  present  is  limited  to  use 
as  a  topical  anesthetic  and  for 


cauterization  (Ref.  3).  Compounds  less 
toxic  theui  phenol  are  more  effective 
antimicrobial  agents  (Ref.  1).  Phenol 
exists  as  colorless  to  light-pink,  needle- 
shaped  crystals  interlaced  or  separated, 
or  as  a  white  to  light-pink  crystalline 
mass  (Ref.  4).  It  possesses  an  aromatic 
odor  which  is  distinctive  and  differs 
from  other  aromatic  alcohols.  It 
gradually  darkens  on  exposure  to  light 
and  air.  Phenol  is  liqui^ed  by  warming 
or  by  the  addition  of  10  percent  water.  It 
is  caustic  if  applied  directly  to  tissues 
(Ref.  1).  A  concentrated  solution  of 
phenol  and  water  has  a  strength  of 
approximately  6  percent  at  room 
temperature.  Phenol  is  very  soluble  in 
alcohol,  glycerin,  chloroform,  ether,  and 
fixed  and  volatile  oils  (Ref.  4).  It  is 
sparingly  soluble  in  mineral  oil. 
Solutions  of  phenol  are  oxidized  and 
turn  brown  due  to  the  formation  of 
quinones  (Ref.  1).  Phenol  forms  a  salt, 
phenolate  sodium,  with  sodium 
hydroxide  which  is  ionized  and  highly 
alkaline.  One  gram  dissolves  in  about  5 
mL  of  water.  I%enol  boils  at  about  182* 
C.  It  congeals  at  temperatures  lower 
than  39*  C.  Phenol  combines  with 
camphor  to  form  a  substance  known  as 
camphor-phenol  (Ref.  5).  Whether  or  not 
this  is  a  definite  chemical  complex  or  a 
solution  of  phenol  in  camphor  has  not 
been  established  with  certainty,  but  the 
consensus  seems  to  be  that  it  is  a 
complex.  The  substance  releases  free 
phenol  slowly  in  sinall  quantities.  The 
presence  of  moisture  hastens  the 
process  (Ref.  1). 

(1)  Safety.  The  Panel  concludes  that 
phenol  is  safe  as  an  OTC  anesthetic/ 
analgesic  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
dosage  limit  set  forth  below. 

Concentrations  greater  than  1.5 
percent  in  aqueous  solutions  are 
irritating  and  may  cause  sloughing  and 
necrosis  (Refs.  3  and  6).  Phenol  causes 
an  area  of  blanching  when  applied  in 
pure  form  to  the  skin  or  mucous 
membranes.  A  feeling  of  numbness 
develops.  Later  the  area  undergoes 
necrosis  and  sloughing  (Ref.  1). 

After  oral  ingestion  or  absorption 
from  other  sites  from  which  it  may  pass 
into  the  systemic  circulation,  phenol  is 
oxidized  and  conjugated  with  sulfuric 
glucuronic,  and  other  acids  by  the  liver 
and  excreted  into  the  urine.  Only  small 
quantities  of  free  phenol  are  excreted 
into  the  urine.  Phenol  is  lipophilic  and  is 
readily  absorbed  through  the  intact  and 
damaged  skin  and  passes  into  the 
systemic  circulation  (Ref.  7).  Absorption 
through  the  skin  depends  upon  the  area 
exposed  rather  than  on  the 
concentration  (Refs.  3  and  8). 
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Phenol  is  readily  absorbed  after 
application  to  the  mucous  membranes. 
Concentrated  solutions  are  toxic  and 
cause  death  if  ingested  orally  (Ref.  8). 
Phenol  has  been  used  for  suicidal 
purposes.  Cases  of  accidental  poisoning 
have  been  common.  The  symptoms  of 
toxicity  usually  develop  rapidly  and 
death  has  occurred  within  2  or  4  hours 
after  ingestion.  Coma  and  collapse  are 
the  main  manifestations  of  toxicity  from 
large  doses.  After  ingestion  of  small 
amounts,  the  most  conunon  symptoms 
are  nausea,  vomiting,  collapse,  pallor, 
cold  sweats,  and  feeble  pulse.  Stupor 
ensues  deepening  into  a  comatose  state 
with  insensibility.  Respirations  are  often 
rapid  and  shallow,  irregular,  and 
sometimes  paroxysmal.  Death  results 
from  respiratory  arrest.  Paralysis  of  both 
sensation  and  motion  may  occur.  In 
some  cases,  violent  clonic  or 
epileptiform  convulsions  have  occurred. 
The  urine  is  generally  scanty, 
albuminous,  and  greenish  or  black  in 
color.  The  diagnosis  is  usually  not 
difficult  to  make,  since  the  odor  of 
phenol  can  be  detected  on  the  breath 
and  smelled  in  the  smoky  urine.  White, 
corrugated  spots  are  present  on  the 
mucous  membranes  of  the  mouth  and 
throat  due  to  the  caustic  action  of  the 
phenoL 

The  estimated  fatal  dose  of  phenol  is 
approximately  15  g.  However,  death  has 
been  reported  following  the  ingestion  of 
as  Uttle  as  1.5  g.  Recovery  has  followed 
the  ingestion  of  as  much  as  30  g.  In  the 
fatal  cases,  death  usually  occurs  in  less 
than  2  hours.  Death  usually  occurs  from 
respiratory  failure,  although  in  some 
instances  cardiac  failure  has  been  the 
lethal  terminal  manifestation.  The 
degree  of  toxicity  depends  upon  the 
amount  of  phenol  ingested.  Its 
concentration  is  not  an  important 
consideration  (Refs.  1  and  8).  Chronic 
ingestion  of  phenol  causes  a  daric  brown 
discoloration  of  tissues  most  likely  due 
to  staining  from  quinones  resulting  from 
oxidation  of  phenol  in  the  body.  The 
cartilaginous  tissues  of  the  body  appear 
to  be  affected  more  than  other  tissues 
(ochronosis). 

(2]  Effectiveness.  Hie  Panel  concludes 
that  phenol  is  effective  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  limit  set 
forth  below. 

Phenol  penetrates  the  sensory  nerve 
endings  and  exerts  its  anesthetic  effect 
in  presumably  the  same  manner  as  other 
local  anesthetics/analgesics  (Refs.  6  and 
7).  It  is  a  lipophilic  non-ionized  polar 
substance  and  thought  to  act  in  the 
same  manner  as  the  "caine"  type  of 


topical  anesthetics  (Ref.  9).  The 
hydrocarbon  pole  is  lipophilic  and 
orients  into  the  lipid  phase  of  the  axon. 
The  hydroxyl  group  is  hydrophilic  and 
orients  into  the  water  phase  (Ref.  10). 
Phenol  is  acidic  and  forms  salts  with 
alkalis.  It  readily  traverses  epithelial 
barriers.  Its  absorption  from  the  skin 
and  mucous  membranes  does  not 
depend  upon  the  pH  of  the  medium.  A 
feeling  of  warmth  and  tingling  ensues 
following  the  application  of  5  percent 
phenol  to  the  unabraded  skin. 
Eventually,  complete  topical  anesthesia/ 
analgesia  develops  and  the  area 
becomes  irritated.  Phenol  can,  in 
concentrations  exceeding  1.5  percent  in 
water,  be  very  irritating,  and  even 
caustic  to  the  skin  and  mucous 
membranes  and  cause  necrosis.  Phenol 
possesses  topical  anesthetic/analgesic 
activity  in  concentrations  of  0.5  to  1.5 
percent.  The  blockade  produced  on  the 
mucous  membranes  in  concentrations  of 
less  than  1.5  percent  is  reversible.  The 
latent  period  is  short,  being  1  to  2 
minutes.  Duration  of  anesthesia/ 
analgesia  on  the  mucous  membranes  of 
the  mouth  averages  5  to  10  minutes 
when  used  in  the  form  of  an  aqueous 
solution  as  rinses,  mouthwashes,  and 
gargles.  When  incorporated  in  lozenges 
which  slowly  release  the  ingredient, 
anesthesia /analgesia  lasts  as  long  as 
effective  concentrations  are  supplied  to 
relieve  pain  of  sore  mouth  or  sore  throat. 
As  the  drug  is  washed  away  by  the 
saliva,  the  anesthetic/analgesia  action 
recedes. 

Diu'ation  of  anesthesia/analgesia 
depends  upon  the  site  of  appUcation  and 
concentration.  Aqueous  solutions 
stronger  than  2  percent  are  too  irritating 
for  topical  application.  A  4-percent 
solution  in  glycerin  is  sometimes  used 
and  is  said  to  be  noncaustic.  Because 
the  glycerin  helps  retain  the  phenol 
when  camphor  is  added  to  phenol,  a 
liquid  forms.  Phenol  forms  a  complex 
with  camphor  and  holds  it,  releasing  it 
slowly.  Its  rate  of  release  depends  upon 
the  quantity  of  moisture  present  on  the 
surface  of  application,  temperature,  and 
other  factors.  The  quantity  of  phenol 
release  from  the  mixtiu«  varies  and 
depends  upon  the  water  content  of  the 
tissue.  This  apparently  reduces  the 
extent  of  the  topical  action  and  the 
absorption  of  phenol  through  its  phenol- 
holding  property  (Ref.  5).  "The  Panel 
questions  the  safety  of  such  mixtures. 
Phenol  is  a  keratolytic,  neurolytic,  and 
destructive  agent  in  concentrations  of  10 
to  40  percent  (Ref.  1). 

Phenol  is  an  anesthetic/analgesic  to 
the  mucous  membranes.  A  5-percent 
solution  of  phenol  and  water  has 
definite  topical  anesthetic/analgesic 


action,  but  sloughing  occurs  in  about  10  . 
percent  of  the  cases  (Ref.  11). 

A  5-percent  solution  of  phenol  in  95 
percent  alcohol  is  an  efficient  topical 
anesthetic/analgesic.  Complete 
anesthesia  results  in  53  percent  of  the 
cases  and  partial  anesthesia/analgesia 
in  47  percent  of  the  cases. 

However,  sloughing  or  superficial 
necrosis  occurred  in  22  percent  of  cases 
studied.  Phenol  is  soluble  in  oils  and 
petrolatum  which  tend  to  hold  it  in 
solution  and  reduce  its  activity. 

When  phenol  is  combined  with  topical 
anesthetics/analgesics  of  the 
nitrogenous  type  which  are  active  in  the 
basic  form,  conversion  of  the 
nitrogenous  base  to  the  acid  form  occurs 
because  phenol  is  an  acid.  This  may 
nullify  their  action  and  not  necessarily 
produce  the  anticipated  effect  or 
summation.  The  antimicrobial  activity  of 
phenol  is  due  to  its  ability  to  coagulate 
proteins. 

(3)  Dosage.  Adults  and  children  3 
years  of  age  and  older  Use  a  0.5-  to  1.5- 
percent  concentration  of  phenol  in 
aqueous  solution  in  the  form  of  a  rinse, 
mouthwash,  gargle,  or  spray  not  more 
than  three  to  four  times  daily.  Use  a 
lozenge  containing  10  to  50  mg  of  phenol 
every  2  hours  if  necessary.  For  children 
under  3  years  of  age,  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  health  care  anesthetic/ 
analgesic  active  ingredients.  (See  part 
in.  paragraph  B.l.  below — Category  I 
Labeling.) 
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h.  Phenolate  sodium  (sodium 
phenolate).  The  Panel  concludes  that 
phenolate  sodium  is  safe  and  elective 
as  an  OTC  anesthetic/analgesic  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  limit  set 
forth  below. 

Phenolate  sodiimi,  also  known  as 
sodium  phenolate,  sodium  phenate, 
sodium  carbolate,  sodium  phenoxide, 
and  phenol  sodium,  is  the  sodium  salt  of 
phenol  (carbolic  acid)  (Ref.  1). 
Ordinarily,  phenol  exists  in  the  enol 
form;  that  is,  it  is  a  benzene  ring  with  a 
hydroxyl  group.  Phenol  has  high 
resonant  energy  and  can  revert  to  the 
keto  form  (Ref.  2).  This  keto-enol  type  of 
isomerization  is  encountered  from  time 
to  time  in  various  organic  compounds. 
The  keto  form  is  less  stable  than  the 
enol  form.  The  sodium  salt  is  formed 
with  the  keto  form.  One  hydrogen  atom 
on  position  2  is  replaced  with  the 
metalic  ion.  Phenols  are  consideed 
stronger  acids  than  other  alcohols  or 
water,  but  are  weaker  acids  than 
carboxylic  acids.  The  dissociation 
constant  of  phenol  is  1.3  x  10"  as 
compared  to  4.3  x  10^  for  carbonic  acid. 
Phenol  reacts  with  sodium  hydroxide  to 
form  a  water-soluble  salt,  but  it  will  not 
interact  with  sodium  carbonate  to  form 
a  salt. 

Phenolate  sodiimi  is  a  white  to 
reddish  deliquescent  substance 
composed  of  rods  or  granules.  It  is 
readily  decomposed  by  carbon  dioxide 
to  phenol  and  sodium  carbonate  if  it 
stands  in  the  air.  It  must  be  stored  in 
tightly  closed  containers.  Phenolate 
sodium  is  strongly  alkaline  and  caustic. 
It  is  very  soluble  in  water,  and  alcohol- 
aqueous  solutions  are  strongly  alkaline 
and  caustic.  Phenolate  sodium  releases 
81  percent  phenol  on  decomposition  or 
acidiHcation.  Phenol  is  less  acidic  than 
carbonic  acid.  The  therapeutic  and  toxic 
effects  of  phenolate  sodiiun  are  due  to 
the  phenol  released  (Refs.  1,  2,  and  3). 

[\.\  Safety.  The  Panel  concludes  that 
phenolate  sodium  is  safe  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 


membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  Umit  set 
forth  below. 

The  safety  considerations  for 
phenolate  sodium  are  the  same  as  those 
for  phenol,  because  it  releases  phenol, 
and  its  toxic  effects  are  due  to  the 
phenol  (Ref.  1).  In  addition,  phenolate 
sodium  may  augment  the  caustic  effects 
of  phenol  due  to  the  presence  of  sodium 
hydroxide,  from  which  it  is  formed,  if 
concentrated  solutions  are  ingested 
orally  or  applied  topically.  Phenolate 
sodiiun  precipitates  proteins  and  can, 
therefore,  exert  an  antimicrobial  effect, 
as  does  phenol.  The  Panel  has 
considered  the  antimicrobial  effects  of 
phenol  and  phenolate  sodium  elsewhere 
in  this  document.  (See  part  IV. 
paragraph  B.3.8.  below — Phenolate 
sodium.) 

Phenolate  sodium,  in  doses  of  0.1  to 
0.3  g,  was  formerly  used  to  treat 
diarrhea. 

(2)  Effectiveness.  The  Panel  concludes 
that  phenolate  sodium  is  effective  as  an 
OTC  anesthetic/analgesic  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  limit  set 
forth  below. 

Aqueous  solutions  of  phenolate 
sodium  are  alkaline  tmd  caustic,  but 
dilute  solutions  can  be  used  to  obtain 
the  same  anesthetic/analgesic  effect  on 
the  mucous  membrane  as  phenol  (Ref. 
1).  Since  solutions  containing  phenolate 
sodium  are  alkaline,  the  effects  of 
certain  ingredients  that  are 
physiologically  active  in  the  form  of  a 
base  are  assured  when  they  are  used  in 
combination  with  phenolate  sodium. 
This  is  the  qase  when  phenolate  sodium 
is  combined  with  nitrogenous  topical 
anesthetics/analgesics.  The  released 
phenol  and  alkali  may  enhance  the 
effects  of  the  latter  compounds  and 
maintain  an  alkaline  medium.  Phenolate 
sodium  is  not  the  sole  ingredient  in  any 
of  the  products  submitted  to  the  Panel 
for  consideration,  but  has  been 
submitted  in  combination  with  other 
topical  anesthetic/analgesic  ingredients. 

The  duration  of  action  of  aqueous 
solutions  of  phenolate  sodium  used  as 
rinses,  mouthwashes,  and  gargles  is 
usually  short  and  seldom  lasts  mpre 
than  5  or  10  minutes.  When  incorporated 
in  lozenges  that  slowly  release  the 
ingredient,  anesthesia/analgesia  lasts  as 
long  as  effective  concentrations  are 
supplied  to  relieve  pain  of  sore  mouth  or 
sore  throat. 

(3)  Dosage.  Adults  and  children  3  ' 
years  of  age  and  older  Use  a 
concentration  of  sodiiun  phenolate  in 
aqueous  solution,  equivalent  to  a  0.5-  to 
1.5-pereent  concentration  of  phenol,  in 
the  form  of  a  rinse,  mouthwash,  gargle, 


or  spray  not  more  than  three  to  four 
times  daily.  Use  a  lozenge,  containing  a 
concentration  of  phenolate  sodium 
which  is  equivalent  to  10  to  50  mg  of 
phenol,  every  2  hours  if  necessary.  For 
children  under  3  years  of  age,  there  is  no 
recommended  dosage  except  under  the 
advice  and  suprvision  of  a  dentist  or 
physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  health  caj-e  anesthetic/ 
analgesic  active  ingredients.  (See  part 
III.  paragraph  B.l.  below — Category  I 
Labeling.) 
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i.  Salicyl  alcohol.  The  Panel  concludes 
that  salicyl  alcohol  is  safe  and  effective 
as  an  OTC  anesthetic/analgesic  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  limit  set 
forth  below. 

The  chemical  structure  of  salicyl 
alcohol  is  ortho-hydroxy  benzyl  alcohol. 
Actually,  it  is  benzyl  alcohol  with  a 
hydroxyl  group  on  the  number  2  position 
of  the  benzene  ring.  Sahcyl  alcohol 
occurs  in  plates  or  crystalline  powder 
which  melts  at  88  to  87°  C.  It  sublimes  at 
100°  C.  It  is  soluble  in  water,  1  part  in  15, 
and  very  soluble  in  alcohol,  chloroform, 
ether,  and  benzene  (Ref.  1). 

Salicyl  alcohol  is  the  hydroxy  type  of 
topical  anesthetic/ analgesic.  It  is  only 
suitable  for  surface  anesthesia.  As  is  the 
case  with  o(ther  alcohols,  it  is  not 
suitable  for  Injection  because  it  is  feeble 
and  causes  neurolysis  and  sloughing  of 
parenteral  tissues.  It  is  a  neutral 
substance  and  doeS  not  depend  upon 
ionization  or  basicity  for  its 
pharmacologic  effects. 

(1)  Safety.  The  Panel  concludes  that 
salicyl  alcohol  is  safe  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  limit  set 
forth  below. 

A  study  cited  by  SoUmaim  (Ref.  2) 
found  that  salicyl  alcohol  is  the  most 
effective,  the  least  toxic,  and  least 
irritant  of  the  phenyl  carbanols.  Its 
toxicity  is  much  lower  than  that  of  the 
"caine"  type  drugs.  Presumably,  it  is 
metabolized  in  the  body.  Toxicity  data 
are  not  available.  No  fatalities  in  man 
have  been  recorded. 
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The  Panel  was  unable  to  ^d  any  data 
on  the  acute  animal  toxicity  and  chronic 
human  toxicity  of  salicyi  alcohol  except 
in  certain  formulations  for  OTC 
preparations  because  it  has  fallen  into 
disuse.  It  appears  to  have  no  adverse 
effects  on  the  mucous  membranes  in 
concentrations  of  6  percent  or  less.  It  is 
not  caustic  as  are  the  phenolic  type  of 
alcohols. 

(2)  Effectiveness.  The  Panel  concludes 
that  sahcyl  alcohol  is  effective  as  an 
OTC  anesthetic/analgesic  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  wnthin  the  dosage  limit  set 
forth  below. 

Salicyi  alcohol  is  an  effective  topical 
anesthetic/analgesic  on  the  mucous 
membranes  in  concentrations  of  1  to  6 
percent  in  aqueous  solution.  Its  onset  of 
action  is  rapid,  requiring  2  to  3  minutes. 
The  duration  of  action,  like  that  of  the 
other  hydroxy-type  local  anesthetics/ 
analgesics  is  brief.  The  duration  of 
action  of  aqueous  solutions  of  salicyi 
alcohol  used  as  rinses,  mouthwashes, 
and  gargles  is  usually  short  and  seldom 
last  mate  than  5  to  10  minutes.  When 
incorporated  in  lozenges  that  slowly 
release  the  ingredient,  anesthesia/ 
analgesia  lasts  as  long  as  effective 
concentrations  are  supplied  to  relieve 
pain  of  sore  mouth  or  sore  throat 

(3]  Dosage.  Adults  and  children  3 
years  of  age  and  older.  Use  a  1.0-  to  6.0- 
percent  concentration  of  salicyi  alcohol 
in  aqueous  solution  in  the  form  of  a 
rinse,  mouthwash,  gargle,  or  spray  not 
more  than  three  to  foiir  times  daily.  Use 
a  lozenge  containing  50  to  100  va%  of 
saUcyl  alcohol  every  2  hours  if 
necessary.  For  children  under  3  years  of 
age,  there  is  no  recommended  dosage 
except  imder  the  advice  and  supervision 
of  a  dentist  or  physician. 

(4)  Labeling.  TheTanel  recommends 
Category  I  labeling  for  products 
containing  oral  health  care  anesthetic/ 
analgesic  active  ingredients.  (See  part 
III.  paragraph  B.l.  below — Category  I 
Labeling.) 
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Category  I  Labeling 

a.  Indication.  "For  the  temporary 
relief  of  occasional  minor  irritation, 
pain,  sore,  mouth,  and  sore  throat." 

b.  Warnings — (1)  For  all  drug 
products  containing  oral  health  care 
anesthetic/analgesic  active  ingredients, 
[i]  "Discontinue  use  and  considt  a 


physician  if  irritation  persists  or 
increases,  or  a  rash  appears  on  the 
skin." 

(ii)  "Severe  or  persistent  sore  throat  or 
sore  throat  accompanied  by  high  fever, 
headache,  nausea,  and  vomiting  may  be 
serious.  Consult  physician  promptly.  Do 
not  use  more  than  2  days  or  administer 
to  children  under  3  years  of  age  unless 
directed  by  a  physician." 

(2)  For  oral  health  care  anesthetic/ 
analgesic  products  used  in  the  form  of 
gatgles,  mouthwashes,  and  mouth 
rinses.  'Try  to  avoid  swallowing  this 
product" 

2.  Category  II  conditions  under  which 
anesthetic/analgesic  active  ingredients 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat  are 
not  generally  recognized  as  safe  and 
effective  or  are  mesbranded. 

The  Panel  recommends  that  the 
Category  II  conditions  be  eliminated 
from  OTC  oral  health  care  anesthetic 
drug  products  effective  6  months  after 
the  date  of  publication  of  the  final 
monograph  in  the  Federal  Register. 

Category  n  Active  Ingredients 

Antipyrine. 

Camphor. 

Cresol. 

Dibucaine. 

Dibucaine  hydrochloride. 

Lidocaine. 

Udocaine  hydrochloride. 

Pyrilamine  maleate. 

Tetracaine.  > 

Tetracaine  hydrochloride. 

a.  Antipyrine.  The  Panel  concludes 
that  antipyrine  is  not  safe  and  not 
effective  for  topical  use  as  an 
anesthetic/analgesic  on  the  mucous 
membranes  of  the  mouth  and  throat. 

Antipyrine  is  a  pyrazolon  derivative. 
Antipyrine  is  2,3-dimethyl-l-phenyl-3- 
pyrazolin-5-one.  It  exists  as  tubular 
crystals  or  as  a  white  powder  that  is 
odorless  and  has  a  slighdy  bitter  taste.  It 
is  also  known  as  phenazone.  It  melts  at 
111°  C  (Ref.  1).  One  gram  dissolves  in 
less  than  1  mL  water,  1.3  mL  alcohol,  1 
mL  chloroform,  and  3.4  mL  of  ether. 
Aqueous  solutions  are  neutral. 
Antipyrine  was  introducted  as  a 
medicine  in  1887  (Ref.  2). 

Antipyrine  was  synthesized  by  Knorr 
in  1883  in  an  attempt  to  prepare  a 
substance  that  would  be  similar  to 
quinine.  It  is  administered  orally  as  an 
anesthetic  and  antipyretic.  It  may  be 
synthesized  by  several  methods.  One 
method  involves  the  interaction  of 
phenyl  hydrizine  and  ethyl  acetoacetate 
followed  by  methylation. 

Antipyrine  is  incompatible  with  many 
substances,  the  most  important  of  which 
are  acetanilid,  chloral  phenacetin. 


phenol,  thymol,  phenyl  salicylate, 
sodium  salicylate,  various  alkalis,  alum, 
ammonia  water,  resorcinoL  sodium 
bicarbonate,  tannic  acid,  ferric  chloride, 
and  various  other  compounds  (Ref.  3). 

(1)  Safety.  The  Panel  concludes  that 
antipyrine  is  not  safe  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 

The  oral  LDm  in  rats  is  1.8  g/kg.  Large 
doses  may  cause  nausea,  vomiting, 
tremors,  dizziness,  weakness, 
diaphoresis,  cyanosis,  angioedema.  and 
skin  eruptions.  It  may  produce 
methemoglobinemia  in  human  beings, 
but  this  is  rare.  The  skin  eruptions  may 
be  macular,  patchy,  round  or  ovaL 
varying  in  size,  piiik  or  dark  piuple,  and 
persisting  for  a  month  or  more  after  the 
drug  has  been  withdra%vn.  Fixed 
pigmented  areas  occasionally  result 
following  its  ingestion.  Overdoses  may 
produce  stomatitis,  drowsiness, 
convulsions,  coma,  and  amaurosis  (Ref. 
3). 

Antipyrine  is  absorbed  from  the 
mucous  membranes  of  the  mouth  and 
throat  Some  of  its  effects  are  systemic 
although  it  allegedly  has  both  local  and 
systemic  anesthetic  effects.  Swelling  of 
the  Ups  and  the  tongue  and  severe 
laryngeal  edema  interfering  with 
respiration  have  occurred.  A  blue-grey 
coloration  of  the  urine,  which  is  green  in 
reflected  light,  has  been  observed  after 
large  doses  of  antipyrine  have  been 
ingested  (Refs.  2  and  3j. 

Antipyrine  stimulates  microsomal 
enzymes.  It  has  been  known  to  act 
additively  with  morphine.  It  combines 
with  plasma  proteins  in  a  ratio  of  1:8. 
Antipyrine  is  rapidly  and  completely 
absorbed  bota  the  gastrointestinal  tract 
of  man.  Peak  plasma  levels  are  attained 
within  1  to  2  hours.  It  is  slowly 
metabolized  and  disappears  from  the 
plasma  at  the  rate  of  6  percent  per  hour. 
The  drug  is  rapidly  metabolized  in  dogs 
and  rabbits.  Tlie  distribution  depends  on 
the  water  content  of  the  tissue.  It  is 
metabolized  by  oxidation  to  form  4- 
hydroxy  antipyrine  (30  to  40  percent), 
lliis.  in  turn,  is  conjugated  with 
glacuTonic  add  and  excreted  into  the 
urine.  Approximately  5  percent  is 
excreted  into  the  urine  unchanged. 
Antipyrine  does  not  produce  euphoria, 
psychic  or  physical  dependence,  or 
withdrawal  symptoms  when 
administration  is  terminated.  Cases  of 
mild  degrees  of  tolerance  and 
habituation  have  been  reported  but  this 
has  not  been  a  problem.  Antipyrine 
augments  the  doses  of  narcotics, 
analgesics,  barbiturates,  and  hypmotici 
when  ingested  systemically.  »* 
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Antipyrme  is  considered  to  be  an 
unsafe  drug  because  it  produces  severe 
cutaneous  reactions.  These  are  all 
believed  to  be  due  to  sensitization.  Of 
394  cases  of  antipyrine  poisoning 
reported  prior  to  1950,  and  reviewed  by 
Greenberg  (Ref.  4),  77  percent  were  of  an 
allergic  nature,  16  percent  nonallergic, 
and  in  5  percent  the  cause  was 
undetermined.  The  most  striking  feature 
of  the  antipyrine  hypersensitivity 
reaction  is  a  fixed  pigmented  erythema. 
This  was  originally  described  by  Brodie, 
et  al.  (Ref.  5].  Ulceration  of  the  buccal 
mucosa  and  erythematous  pigmented 
lesions  on  the  hands  and  the  body  have 
been  noted.  The  Black  race  appears  to 
be  more  susceptible  to  the  stomatitis 
than  other  races.  The  majority  of  cases 
found  in  the  Uterature  concerning  the 
toxicity  of  antipyrine  indicate  that  the 
reported  reactions  are  due  to 
hypersensitivity. 

The  oral  lethal  dose  of  antipyrine  in 
several  species  has  been  reported  to  be 
1,000  mg/kg  or  more  (Ref.  1).  Thus,  the 
main  consideration  of  the  Panel  is  the 
association  between  the  use  of 
antipyrine  and  the  occurrence  of  fixed 
pigmented  erythema  of  the  skin  and 
other  types  of  skin  reactions. 

Antipyrine  has  fewer  side  effects  than 
aspirin  systemically.  It  does  not 
interfere  with  the  blood-clotting 
mechanisms  as  does  aspirin.  In  addition, 
there  is  no  evidence  that  antipyrine 
causes  hepatotoxicity  as  does 
acetaminophen. 

Antipyrine  must  not  be  confused  with 
aminopyrine  which,  even  though  it  is 
chemically  allied,  is  known  to  cause 
irreversible  agranulocytosis.  Greenberg 
(Ref.  4]  has  indicated  tiiat  only  two 
cases  of  agranulocytosis  due  to 
antipyrine  use  were  reported  prior  to 
1950,  and  even  in  these  it  was  not 
conclusive  that  antipyrine  was  the 
causative  factor.  No  other  cases  have 
been  reported  since  that  time. 
Antipyrine,  though  closely  related 
chemically  to  aminopyrine,  is 
metabolized  in  a  different  manner, 
which  is  a  possible  explanation  for 
differences  in  the  propensity  of 
aminopyrine  to  produce  agranulocytosis. 

The  Panel  has  read  with  interest  the 
comments  of  the  Advisory  Review  Panel 
on  OTC  Internal  Analgesic  and 
Antirheumatic  Drug  Products  in  which 
disagreement  on  antipyrine  safety 
resulted  in  submiMion  of  both  a 
majority  and  a  minority  report  (42  FR 
35436-35439].  That  Panel  agreed  that 
antipyrine  may  have  merit  and  that,  in 
spite  of  its  long-term  use  in  medicine,  it 
has  not  been  adequately  evaluated  for 
safety  and  effectiveness  based  on  data 
from  controlled  studies.  The  minority 
felt  that  testing  would  be  hazardous 


because  of  the  known  side  effects  due  to 
sensitivity.  The  Advisory  Review  Panel 
on  OTC  Topical  Analgesic, 
Antirheumatic  Otic,  Bum,  and  Simbum 
Prevention  and  Treatment  Drug 
Products  referred  to  the  position  of  FDA 
concerning  the  use  of  antipyrine  as  an 
analgesic  in  earwax  softening 
preparations.  That  Panel,  in  its  review  of 
OTC  topical  otic  drug  products, 
pubUshed  in  the  Federal  Register  of 
December  16, 1977  (42  FR  63564), 
recommended  that  such  preparations  be 
available  by  prescription  oiUy  and  not 
be  available  OTC. 

(2)  Effectiveness.  The  Panel  concludes 
that  antipyrine  is  not  effective  as  an 
OTC  anesthetics/analgesics  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

There  are  no  data  substantiating  the 
fact  that  antipyrine  acts  as  a  stabilizer 
of  the  axonal  membrane  as  do  the 
topical  local  anesthetics.  There  are  data 
indicating  that  antipyrine  enhances  the 
blockade  caused  by  cocaine  on  isolated 
nerves  in  frogs,  but  in  does  not  by  itself 
produce  a  neuronal  blockade. 

Antipyrine  is  a  anesthetic  and  a  mild 
antipyretic  systemically.  Topically, 
antipyrine  has  been  reported  to  be  a 
feeble  anesthetic  and  antiseptic  (Ref.  3) 
and  also  to  have  some  anesthetic  effect 
on  nerve  endings  (Refs.  2  and  6),  It  may 
cause  constriction  of  the  superficial 
blood  vessels.  Antipyrine  has  been  used 
for  the  treatment  of  inflammatory 
conditions  of  the  mucous  membranes  of 
the  mouth  and  throat  and  for  laryngitis 
in  concentrations  ranging  from  5  to  15 
percent.  A  solution  of  antipyrine 
composed  of  5.4  percent  antipyrine  and 
1.4  percent  benzocaine  in  glycerin  was 
formerly  used  for  the  treatment  of  acute 
otitis  media  (inflammation  of  the  middle 
ear).  Antipyrine  has  been  used  as  a 
styptic  for  nasal  hemorrhage.  Antipyrine 
has  a  feeble  antimicrobial  effect  but 
this  is  of  no  consequence  in  considering 
such  effects  on  the  mucous  membranes 
of  the  mouth  and  throat 

(3)  Evaluation.  The  Panel  concludes 
that  antipyrine  is  not  safe  because  it 
causes  sensitization  and  adverse 
systemic  reactions.  In  addition, 
antipyrine  apparently  manifests  no 
significant  topical  anesthetic  effects. 
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b.  Camphor.  The  Panel  concludes  that 
camphor  is  not  safe  and  not  effective  as 
an  OTC  anesthetic/analgesic  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

Camphor  is  a  member  of  a  cyclic 
group  of  hydroaromatic  substances 
known  as  terpenes  (Refs.  1  and  2). 
Camphor  is  2-bomanone,  a  2-ketone  of 
heptane,  which  is  naturally  occurring  in 
the  camphor  tree  (Cinnamum 
camphora),  an  evergreen  native  to 
Eastern  Asia.  Natural  camphor  is 
obtained  from  all  parts  of  the  camphor 
tree.  Camphor  is  also  made  synthetically 
from  alpha  pinene,  a  constitutent  of 
turpentine.  Approximately  three-fourths 
of  the  camphor  used  is  prepared 
synthetically.  Natural  camphor  is 
optically  active.  Natural  camphor  is 
dextrorotatory,  while  the  synthetic 
preparation  is  racemic  and  optically     . 
inactive.  Both  forms  are 
pharmacologically  active.  Camphor 
melts  at  174*  to  177*  C  at  atmospheric 
pressure.  It  sublimes  readily.  At  25*  C  1 
g  dissolves  in  800  mL  water,  1  mL  ether, 
1  mL  alcohol,  0.5  mL  chloroform.  0.4  mL 
acetone,  and  1.5  mL  tumpentine. 
Camphor,  since  it  is  a  ketone,  is 
converted  by  reduction  to  bomeol,  a 
secondary  alcohol.  Camphor  has  a 
peculiar  tenacity  and  cannot  be 
powdered  in  a  mortar  until  it  is 
moistened  with  an  organic  solvent.  It 
liquifies  when  tribturated  with  menthol, 
thymol,  phenol,  and  resorcinol.  It  is  not 
compatible  witii  oxidants  such  as 
potassitmi  permanganate.  Camphor 
forms  complexes  with  cresol  (camphor 
metacresol)  from  which  both  ingredients 
and  oAer  phenols  can  be  released. 
Camphor  is  freely  miscible  with  volatile 
and  fixed  oils.  When  applied  to  the  skin 
and  mucous  membranes,  camphor 
produces  a  feeling  of  warmth  and 
provides  a  mild  local  anesthetic  action 
that  may  be  followed  by  numbness 
(Refs.  1  and  3). 

Several  camphor  products  are 
described  in  the  official  compendia. 
Camphor  liniment  as  listed  in  "National 
Formidary  X",  contains  20  percent 
camphor  in  cottonseed  oil.  This 
preparation  is  commonly  called 
"camphorated  oil"  Other  topical 
products  containing  camphor  are 
camphor  and  soap  liniment  (4^  percent 
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camphor)  in  "United  States 
Pharmacopeia  Xni",  camphor  spirit  (10 
percent  camphor)  in  "National 
Formulary  X",  and  camphor  ointment 
(20  percent  camphor)  in  "National 
Formulary  IX"  (Ref.  N-«). 

(1)  Safety.  The  Panel  concludes  that 
camphor  is  not  safe'  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

Camphor  is  absorbed  &om  the  mucous 
membranes  and  at  the  mucocutaneous 
junctions.  Camphor  is  absorbed  if 
injected  subcutaneously.  It  is  also 
absorbed  from  intact  and  damaged  skin 
since  it  is  nonionized  and  lipophilic. 
Excessive  oral  doses  may  be  fatal  (Ref. 
3).  Camphor  is  metabolized  when 
ingested  orally  or  assimilated  by  other 
routes.  The  camphor  is  first  oxidized  by 
the  liver  to  campherol,  and  the 
campherol  is  then  conjugated  with 
glucuronic  acid  by  the  liver.  The 
conjugate  is  excreted  in  the  urine. 

Camphor's  minimal  lethal/dose  for 
rabbits  is  2  g/kg  orally.  The  median 
lethal  dose  (LJDm)  subcutaneously  for 
rats  is  2.2  g/kg.  The  oral  median  lethal 
dose  for  guinea  pigs  is  180  mg/kg.  In 
mice,  the  LDm  is  30  mg/lOO  g  when 
administered  intraperitoneally.  The 
estimated  minimal  lethal  dose  for 
humans  when  ingested  orally  is  2  g.  One 
adult  survived  ingestion  of  1.5  g  of 
camphor.  Ingesting  0.7  to  1.0  g  of 
camphorated  oil  proved  fatal  to  a  child 
(Ref  5).  Accidental  poisoning  has 
occured  from  ingesting  the  oil  when  it 
has  erroneously  been  administered  for 
castor  oil.  Cases  of  poisoning  continue 
to  be  reported.  The  Panel  considered 
various  reports  and  editorials  submitted 
to  it  concerning  the  toxicity  and 
frequency  of  poisonings  from  camphor- 
containing  preparations,  particularly  in 
children.  The  Panel  has  taken 
cognizance  of  these  cases  and  those  that 
continue  to  occur.  However,  the  Panel  is 
imaware  of  any  case  of  poisoning  that 
has  occurred  from  topical 
administration  on  the  skin  in  spite  of  the 
fact  that  camphor  is  known  to  penetrate 
the  skin  due  to  its  lipophilic  nature.  The 
Panel  Is  also  aware  of  the  fact  that 
camphor  is  readily  absorbed  from  the 
mucous  membranes  of  the  mouth,  throat 
and  gastrointestinal  tract 

Camphor  is  used  as  a  component  of 
paregoric  (camphorated  tincture  of 
opium),  which  is  widely  used  as  an 
antidiarrheal  in  adults  and  children,  and 
as  a  sedative  and  anesthetic  in  infants 
and  children.  However,  no  documented 
justification  for  its  use  systenjically  or 
topically  on  the  mucous  membranes  has 
been  found.  The  Panel,  therefore, 
considers  camphor  not  safe  as  a  topical 
anesthetic/analgesic  on  the  mucous 


membranes.  Camphor  in  oil  was  once 
used  parenterally  as  an  analeptic  but  it 
has  long  since  been  abandoned  for  this 
purpose.  Systemically,  camphor 
stimulates  the  central  nervous  system. 
Toxic  doses  produce  convulsions  which 
may  be  fatal.  Camphor  is  not  a  conunon 
skin  sensitizer  but  can,  in 
concentrations  above  3  percent  be  an 
irritant  It  is  used  as  a  counterirritant  on 
the  skin  in  topical  antirheumatic 
preparations  (Ref.  3).  Its  sensitizing 
potential  on  the  mucous  membranes  is 
not  known. 

(2)  Effectiveness.  The  Panel  concludes 
that  camphor  is  not  effective  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

The  Advisory  Review  Panel  on  OTC 
External  Analgesic,  Antirheimiatic,  Otic. 
Bum,  and  Sunburn  Prevention  and 
Treatment  Drug  Products  has  evaluated 
the  topical  use  of  camphor  as  an 
analgesic,  an  anesthetic,  and  as  a 
counterirritant  (44  FR  69802).  That 
Panel's  recommendations  and 
conclusions  were  published  in  the 
Federal  Register  of  December  4, 1979  (44 
FR  69768).  In  concentrations  of  3  percent 
or  less  by  weight  camphor  is  an 
effective  antipruritic  and  relieves  the 
discomfort  due  to  skin  lesions 
characterized  by  itching  and  burning  on 
the  skin  at  the  site  of  application.  It  is 
believed  to  act  upon  sensory  receptors 
in  the  skin  and  mucous  membranes  in 
the  same  manner  as  the  hydroxy  or 
alcohol  types  of  topical  anesthetics  even 
though  it  is  a  ketone.  In  concentrations 
exceeding  3  percent  particularly  if 
combined  with  other  ingredients  that 
produce  counterirritation,  camphor 
stimulates  the  nerve  endings  in  the  skin 
and  induces  relief  of  pain  and 
discomfort  in  muscles,  joints,  and  other 
subcutaneous  structures  at  a  site  distant 
to  its  application  on  the  skin.  The  Panel 
does  not  find  any  data  establishing 
camphor  as  an  effective  topical 
anesthetic/analgesic  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat.  When  camphor  is 
injected  internally  it  produces  a 
sensation  of  warmth.  Numerous  clinical 
reports  regarding  the  ability  of  camphor 
to  relieve  cutaneous  itch  are  available 
(Refs.  1,  3,  and  6). 

Camphor  most  likely  exerts  its 
anesthetic  effects  in  a  manner  similar  to 
that  manifested  by  the  hydroxy  or 
alcohol  type  of  compounds.  When 
applied  to  the  skin  or  mucous 
membranes,  it  produces  a  sense  of 
warmth  followed  by  a  sensation  of 
numbness.  Topically,  camphor  is  weakly 
antiseptic,  but  this  attribute  is  of  no 
practical  signiHcance  as  far  as  effective 
antimicrobial  activity  in  the  oral  cavity 


is  concerned.  The  odor  of  cami^or  may 
play  a  role  in  the  relief  of  pain  (Refs.  1, 
3,  and  6).  The  psychological  component 
of  the  effect  of  drugs  in  causing  pain 
relief  by  their  placebo  effect  cannot  be 
ignored  when  used  topically  on  the  skin, 
but  it  is  doubtful  that  this  mechanism 
operates  when  the  drug  is  used  on  the 
mucous  membranes. 

(3)  Evaluation.  There  are  no  well- 
docimiented  studies  that  show  that 
camphor  is  an  effective  active  ingredient 
for  topical  use  on  the  muscous 
membranes  of  the  mouth  and  throat  in  a 
dosage  range  that  does  not  irritate 
tissues.  The  fact  that  camphor  is 
effective  when  used  topically  on  the 
skin  does  not  support  the  contention 
that  it  is  equally  as  useful  on  the  mucous 
membranes.  Camphor  is  readily 
absorbed  and  has  resulted  in  fatalities 
when  taken  internally  and  is  therefore 
not  a  safe  ingredient  for  use  on  the 
mucous  membranes. 
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c.  Cresol.  The  Panel  concludes  that 
cresol  is  not  safe  and  not  effective  as  an 
OTC  anesthetic/analgesic  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 

The  description  of  cresol  and  its 
safety  appears  in  detail  in  the  section  on 
antimjcrobial  agents  described  below. 
(See  part  IV.  paragraph  B.2.d.  below — 
Cresol). 

(1)  Safety.  The  Panel  concludes  that 
cresol  is  not  safe  as  an  OTC  anesthetic/ 
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analgesic  active  ingredient  for  topical 
use  on  the  mouth  and  throat. 

(2)  Effectiveness.  The  Panel  concludes 
that  cresol  is  not  effective  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mouth  and  throat. 

Since  cresol  is  an  aromatic  alcohol 
and  structurally  and  chemically  similar 
to  phenol,  it  behaves  like  phenol  ' 
pharmacologically  (Refs.  1,  2,  and  3). 
Cresol  is  rapidly  absorbed  from  the  skin 
and  mucous  membranes  and  is 
somewhat  less  toxic  than  phenol,  but 
exerts  similar  caustic  and  protein- 
denaturing  qualities.  When  applied 
locally  to  the  skin,  cresol  causes  an 
erythema  £md  burning  sensation 
followed  by  numbness  (Ref.  4).  It  acts  in 
the  same  manner  as  phenol  and 
destroys  tissue,  cauterizing  the  area  of 
application. 

Dilute  solutions  of  cresol  possess  a 
topical  anesthetic  activity  similar  to  that 
of  the  hydroxy  type  of  local  anesthetics. 
It  is,  however,  not  recommended  or  used 
for  this  purpose. 

(3)  Evaluation.  Cresol  is  a  phenolic 
derivative  with  antimicrobial  and 
topical  anesthetic  activity.  The  Panel 
concludes  that  cresol  is  not  safe  for  use 
as  an  anesthetic/analgesic  on  the 
mucous  membranes  of  the  mouth  or 
throat. 
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d.  Dibucaine.  The  Panel  concludes 
that  dibucaine  is  effective  but  not  safe 
as  an  OTC  anesthetic/ analgesic  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

Dibucaine  is  a  synthetic  topical 
anesthetic  of  the  "caine"  type,  derived 
from  quinoline  (Ref.  1).  It  was 
introduced  in  1929  by  McElwain  (Refs.  2 
and  3).  Its  chemical  name  is  butiy 
oxychinchoninic  acid  diethly 
ethylenediamide.  It  is  in  no  way  related 
to  quinine  as  its  name  may  suggest.  It  is 
not  an  ester,  as  are  benzocaine  and 
tetracaine,  but  is  an  amide.  It  was  one  of 
the  first  of  the  amides  to  be  adopted  for 
clinical  use.  Its  chemical  configuration 
follows  closely  the  general 
characteristics  of  the  "caine"  type  of 
drugs  (Refs.  2  and  4]. 


Dibucaine  is  a  tertiary  amine  emd, 
therfore,  a  base  that  reacts  with  acids  to 
form  salts,  the  most  common  of  which  is 
the  hydrochloride  salt.  The  free  base  is  a 
colorless,  almost  odorless  powder  that 
melts  at  63°  to  64*  C.  The  powder 
darkens  on  exposure  to  air.  As  is  the 
case  with  other  bases  of  the  topical 
anesthetics  of  the  "caine"  type,  it  is 
poorly  soluble  in  water.  It  is  readily 
soluble  in  ether,  various  other  organic 
solvents,  in  fatty  oils  and  loeaginous 
bases. 

The  hydrochloride  salt  is  a  white, 
tasteless  powder  which  melts  at  90*  to 
98°  C  The  melting  point  is  not  sharp.  It 
is  very  soluble  in  water  (one  part 
dissolves  in  0.5  part  water)  and  in 
organic  solvents,  such  as  benzene, 
acetone,  and  chloroform.  It  is  insoluble 
in  ethers  and  oils.  Aqueous  solutions 
have  a  pH  range  of  6.2  to  6.5.  Alkaline 
substfinces,  such  as  the  hydroxides, 
carbonates,  and  bicarbonates.  readily 
precipitate  the  base  from  aqueous 
solutions.  Solutions  must  be  prepared  in 
distilled  water  and  stored  in  alkaline- 
free  glass:  otherwise,  the  drug 
precipitates  out  due  to  the  reaction  with 
the  alkali  in  the  glass.  Solutions  of  salts 
of  dibucaine  are  stable  when  boiled. 
Dibucaine  is  compatible  with 
epinephrine.  The  general  "United  States 
Pharmacopeia"  name  and  the  one  that  is 
accepted  is  dibucaine.  The 
hydrochloride  salt  is  more  stable  thant 
the  base  (Refs.  1,  2,  4,  and  5].  Solubility 
of  the  salt  in  oils  or  nonwater-soluble 
bases  is  poor.  It  is  soluble  in  glycols. 

(1]  Safety.  The  Panel  concludes  that 
dibucaine  is  not  safe  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  ot  the  mouth  and  throat. 

Dibucaine  is  a  synthetic  topical 
anesthetic  of  the  amide  type  derived 
from  quinoline  (Refs.  2  and  6).  It  is  a 
base  that  forms  salts  with  various  acids. 
The  most  frequenUy  used  salt  is  the 
hydrochloride.  Dibucaine  is  a  "caine" 
type  drug  and  closely  follows  the 
characteristic  chemical  configuration  of 
this  type  drug  in  having  an  amino  group, 
dimethylene  chain,  and  aromatic 
nucleus.  Dibucaine  is  approximately  15 
times  more  potent  and  toxic  than 
procaine,  which  has  been  used  as  the 
reference  standard  in  clinical  studies. 
Since  it  is  more  potent  and  more  toxic 
on  a  parallel  basis,  only  one-fifteenth 
would  be  required  to  achieve  the  same 
effect  as  procaine.  The  absolute  toxicity 
is  15.  but  the  relative  toxicity  compared 
to  procaine  is  1.  Toxicity,  of  course, 
depends  upon  the  site  and  mode  of 
application,  and  the  vascularity  of  the 
tissues  as  well  as  the  mode  and  rate  of 
biotransformation.  The  lethal  dose  in 
human  beings,  therefore,  is  unknown.  It 


is  one  of  the  most  potent  and  longest 
lasting  of  the  topical  anesthetics.  In 
mice,  the  acute  intravenous  LDw  is  2.8 
mg/kg  compared  to  21  mg/kg  for 
procaine  and  11  mg/kg  for  cocaine.  In 
rabbits,  dibucaine  is  six  times  as  toxic 
as  cocaine  given  intravenously  (Ref.  7). 
Dibucaine  produces  central  nervous 
system  stimulation  and  myocardial 
depression  characteristic  of  the  "caine" 
type  of  drugs  when  recommended  doses 
are  exceeded  and  high  plasma  levels 
result.  Fatalities  have  been  reported 
from  the  use  of  the  maximal  tolerable 
dose  following  infiltration,  perineural 
injection,  or  topical  application  to  the 
mucous  membranes.  Fatalities  have  not 
been  reported  following  the  use  of 
dibucaine-containing  products  after 
application  to  the  mucous  membranes  as 
a  prescription  item.  Ten  cases  of  acute 
intoxication,  five  of  which  were  fatal, 
have  been  reported  after  the  oral 
ingestion  of  dibucaine.  In  nine  of  those 
cases,  the  drug  was  prescribed  for  rectal 
use;  in  one  case  intoxication  followed 
the  use  of  ointments  and  creams 
marketed  OTC  for  topical  use.  Five 
fatalities  due  to  accidental  ingestion  of 
OTC  ointments  by  children  have  been 
reported.  These  cases  were  documented 
in  an  adverse  reaction  reporting  system 
extending  from  1951  to  1972  (Ref.  8). 

During  the  long  period  of  marketing 
experience,  reactions  on  the  skin  and 
mucous  membranes  due  to  irritancy  and 
allergy  have  been  low.  Patch  testing  in 
controlled  studies  in  himians.  and  a 
review  of  the  literature  by  Lane  and 
Luikart  (Ref.  9]  reveal  that  the  incidence 
of  sensitization  reactions  is  low  and  no 
greater  than  that  observed  with 
procaine,  tetracaine,  benzocaine,  and 
cyclomethycaine.  Dibucaine  can  act  as  a 
hapten  and  be  antigenic.  Anaphylactic 
and  other  allergic  types  of  reactions  are 
possible,  but  have  not  been  reported 
after  topical  use  on  the  skin  or  mucous 
membranes  after  rectal  and  oral  use. 

Dibucaine  has  been  alluded  to  as  a 
"highly  toxic"  anesthetic  by  physicians. 
Relatively  speaking,  however,  it  is  no 
more  toxic  than  procaine,  tetracaine, 
lidocaine.  and  similarly  acting  drugs  if 
used  in  proper  dosage  and  with  the 
same  precautions.  Its  chief  danger  Ues  in 
its  potency,  since  one-tenth  to  one- 
fifteenth  as  much  would  be  required  to 
produce  a  toxic  reaction  compared  to 
lidocaine  or  procaine.  Too  liberal  use  of 
a  preparation  from  topical  application  to 
mucous  membranes  or  over  wide  areas 
of  damaged  or  abraded  skin  from  which 
the  drug  is  readily  absorbed  could  result 
in  severe  and  often  fatal  systemic 
reactions.  Absorption  from  the  oral 
cavity  can  be  rapid  and  result  in  high 
plasma  levels.  Systemic  absorption  may 
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result  In  convulsions,  myocardial 
depression,  and  death  (Ref.  5). 
Dibucaine  must  not  be  ingested  orally 
because  it  is  absorbed  from  the 
intestines.  Sensitization  can  occur  but  is 
uncommon. 

(2)  Effectiveness.  The  Panel  concludes 
that  dibucaine  is  effective  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 

Dibucaine  is  one  of  the  most  potent 
and  longest  lasting  topical  anesthetics.  It 
is  approximately  15  times  more  potent 
than  procaine  and  3  to  6  times  more 
potent  than  cocaine.  As  is  the  case  with 
other  topical  anesthetics,  it  acts  by 
stabilizing  the  neuronal  membrane  of 
the  pain  receptors  in  the  mucous 
membranes.  It  has  been  used 
extensively  for  spinal  anesthesia, 
topical  anesthesia  on  the  mucous 
membranes  and  skin,  and  to  a  lesser 
extent  for  infiltration  and  nerve 
blocking.  Its  period  of  latency  when 
used  intrathecally  may  be  as  long  as  10 
minutes.  Its  duration  of  action 
introthecally  is  approximately  3  hours. 
This  latency  and  long  duration  of  action 
are  also  reflected  when  used  by  other 
routes  (Ref.  2).  The  base  readily 
penetrates  the  intact  skin  and  mucous 
membranes.  It  acts  superficially  on  the 
mucous  membranes  and  not  on  the 
deeper  structures  below.  The 
concentrations  absorbed  systemically 
from  the  mucous  membranes  are 
significant  and  may  result  in  high 
plasma  levels,  which  may  cause  fatal 
systemic  reactions.  In  view  of  this,  the 
Panel  regards  the  drug  as  too  hazardous 
for  OTC  use  in  the  oral  cavity  and 
emphasizes  that  it  should  be 
administered  by  a  physician  familiar 
with  its  hazards  and  use. 

(3)  Evaluation.  The  Panel  concludes 
that  dibucaine  in  not  a  suitable  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
because  of  its  rapid  absorption  which 
may  result  in  fatal  systemic  toxicity. 
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e.  Dibucaine  hydrochloride.  The  Panel 
concludes  that  dibucaine  hydrochloride 
is  effective  but  not  safe  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

The  general  characteristics  of 
dibucaine  hydrochloride  have  been 
discussed  elsewhere  in  this  document. 
(See  part  in.  paragraph  B.2.d.  above — 
Dibucaine.] 

(1)  Safety.  The  Panel  concludes  that 
dibucaine  hydrochloride  is  not  safe  as 
an  OTC  anesthetic/analgesic  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

The  remarks  above  concerning  the 
safety  of  dibucaine  base  are  also 
applicable  to  the  hydrochloride.  (See 
part  ni.  paragraph  B.2.d.  (1)  above — 
Safety.)  As  is  the  case  with  salts  of 
other  topical  anesthetics,  dibucaine 
hydrochloride  penetrates  epithelial 
barriers  and  exerts  an  anesthetic  effect 
on  pain  receptors  and  other  receptors 
with  which  it  comes  into  contact  and  on 
receptors  in  structiu^s  immediately 
beneath  the  epithelial  layers.  It  passes 
into  the  tissue  fluids  and  gains  access  to 
the  systemic  circulation.  Since  dibucaine 
is  approximately  15  times  more  potent 
and  toxic  than  procaine,  the  quantity 
used  in  an  OTC  preparation  could  result 
in  high  plasma  levels  and  serious 
systemic  responses.  Reactions  from  the 
use  of  therapeutic  doses  on  the  mucous 
membranes  are  tmcommon  but  do  occur 
(Ref.  1). 

Systemic  absorption  can  result  in 
convulsions,  myocardial  depression,  or 
death  (Ref.  1).  Dibucaine  hydrochloride 
is  readily  absorbed  from  the  mucous 
membranes.  It  is  also  absorbed  from 
open  lesions  or  broken  or  abraded  skin, 
but  not  fit>m  the  intact  epitheUal 
barriers  (Refs.  2  and  3).  The  possibihty 
that  sufficient  quantities  may  be 
absorbed  from  mucous  membranes  and 
cause  fatal  reactions  is  great.  The  Panel 
also  calls  attention  to  the  greater 
solubility  of  the  hydrochloride  in  the 


water  of  tissue  fluids  than  the  solubility 
of  the  base.  However,  the  hazard  from 
rapid  aborption  from  either  the  salt  or 
the  base  is  almost  equally  as  great 

Sensitization  can  occur  and  has  been 
reported  but  is  tmcommon. 

(2)  Effectiveness.  The  Panel  concludes 
that  dibucaine  hydrochloride  is  effective 
as  an  OTC  anesdietic/analgesic  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

Dibucaine  hydrochloride  is  converted 
to  the  base  when  absorbed  by  mucous 
membranes  from  the  buffering 
mechanisms  in  the  tissues.  Its 
mechanism  of  action  is  similar  to 
dibucaine  base. 

There  are  well-controlled  studies 
dociunenting  the  effectiveness  of 
dibucaine  hydrochloride  as  an 
anesthetic/ analgesic  for  topical  use  of 
the  mucous  membranes  of  the  mouth 
and  throat.  Dibucaine  hydrochloride 
enjoys  wide  use  and  clinical  acceptance. 
However,  based  upon  published  reports 
in  the  literatuie  and  due  to  the  danger  of 
fatal  reactions,  the  Panel  concludes  that 
dibucaine  hydrochloride  should  be  used 
topically  as  an  anesthetic/analgesic 
active  ingredient  on  the  mucous 
membranes  as  a  prescription  drug  only 
and  not  for  OTC  use. 

(3)  Evaluation.  The  Panel  concludes 
that  dibucaine  hydrochloride  is  not  a 
suitable  OTC  anesthetic/ analgesic 
active  ingredient  for  topical  use  on  the 
mucous  membranes  of  the  mouth  and 
throat  because  of  its  rapid  absorption 
which  can  result  in  fatal  systemic 
toxicity. 
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f.  Lidocaine.  The  Panel  concludes  that 
Udocaine  is  effective  but  not  safe  as  an 
OTC  anesthetic/analgesic  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat 

Lidocaine  is  an  amide  type  of  topical 
anesthetic  and  thus  differs  from 
tetracaine,  benzocaine,  and  procaine 
which  are  esters  of  paraminobenzoic 
acid.  Lidocaine  is  2-(diethylamino)-2'.  6'- 
acetoxylidide  (Ref.  1).  It  can  also  be 
considered  an  acetamide  with  one  of  the 
hydrogen  atoms  on  the  amino  group  of 
the  amide  portion  of  the  compound 
replaced  by  a  dimethyl  aniline  ^oup 
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and  one  of  the  hydrogen  atoms  on  the 
terminal  carbon  atom  replaced  by  a 
nitrogen  atom  with  two  ethyl  groups.  It 
is  a  tertiary  amine  and  is,  therefore,  a 
base  that  forms  salts  with  acids  (Ref.  Z). 
The  salt  used  clinically  is  the 
hydrochloride. 

Udocaine  was  synthesized  by  Lofgren 
in  1946  in  Sweden  [Ref.  3}.  Lidocaine 
base  is  a  white  to  slightly  yellow 
crystalline  powder  having  a 
characteristic  aromatic  odor.  It  is 
practically  insoluble  in  water,  very 
soluble  in  alcohol  and  chloroform,  fireely 
soluble  in  ether,  and  dissolves  in  oils. 
Lidocaine  is  more  lipophiUc  than 
procaine.  Lidocaine  base  melts  between 
66*  and  60*  C  (Ref.  4).  Lidocaine  base  for 
use  as  a  topical  anesthetic/analgesic  on 
the  mucous  membranes  is  incorporated 
in  water-miscible  solvents  such  as 
polyethylene  glycol,  propylene  glycol, 
and  methyl  cellulose  (Ref.  5).  It  may  also 
be  used  in  aqueous  solutions. 

Lidocaine  salts  are  highly  stable  in 
vitro.  The  hydrochloride  endures  8  hours 
when  boiled  with  30-percent 
hydrochloric  acid,  or  after  lengthy 
heating  with  alcohol  and  potassiimi 
hydroxide  (Ref.  2).  However,  it  is  readily 
metabolized  in  the  body.  Up  to  11 
percent  of  the  usual  doses  used  for 
regional  block  in  himians  are 
recoverable  in  the  urine  within  4  hours 
(Ref.  6).  The  hydrochloride  salt  is  not 
easily  isolated  from  the  solution. 

(1)  Safety.  The  Panel  concludes  that 
lidocaine  is  not  safe  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

Although  lidocaine  base  is  poorly 
soluble  in  water,  it  is  readily  absorbed 
when  applied  over  mucous  membranes. 
If  sufficient  quantities  are  absorbed, 
plasma  levels  may  be  attained  that 
result  in  systemic  pharmacological 
reactions  characteristic  of  the  "caine" 
type  drugs  which  may  be  fatal  (Ref.  7). 
Reactions  due  to  systemic  absorption 
are  of  the  central  nervous  system  type 
and  the  cardiovascxilar  type.  Stimulation 
of  the  cortex  occurs  first,  followed  by 
depression  of  not  only  the  cerebral 
cortex,  but  lower  centers  as  well  (Ref. 
8).  Slow  onset  of  a  reaction  causes 
stimulation  followed  by  depression 
leading  to  drowsiness,  nervousness, 
dizziness,  blurred  vision,  nausea, 
tremors,  convulsions,  and  respiratory 
arrest.  When  the  onset  is  rapid,  central 
nervous  system  depression  occurs, 
leading  primarily  to  unconsciousness 
which  may  be  followed  by  respiratory 
arrest  (Ref,  7].  Myocardial  depression 
and  cardiac  arrest  may  occur 
simultaneously.  In  addition,  a  fall  in 
blood  pressure  and  intercostal  paralysis 
is  regarded  as  a  potential  hazard 


resulting  horn  high  plasma  levels  (Ref. 
9). 

Lidocaine  is  used  intravenously  in 
small  quantities  by  internists.  Lidocaine 
has  useful  antiarrhythmic  activity 
attributed  to  an  increase  of  the  electrical 
stimulation  threshold  of  the  ventricle 
during  diastole.  The  antiarrhythmic 
action  is  similar  to  that  of  procainamide 
and  quinidine  but,  because  of  its  short 
duration  of  action,  lidocaine 
hydrochloride  must  be  given  by 
continuous  intravenous  infusion  if  the 
action  is  to  be  sustained.  The 
antiarrhythmic  action  usually  develops 
within  a  few  minutes  and  has  a  diu-ation 
of  10  to  20  minutes,  foUowing  a  single 
intravenous  injection  of  50  to  100  mg. 
When  it  is  used  intravenously  at  the  rate 
of  10  to  45  microgram/kilogram  (^g/kg] 
of  body  wreight  per  minute,  the 
antiarrhythmic  action  begins  to  develop 
in  10  to  20  minutes.  Blood  levels  of  1.0  to 
2.5  ^g/ml  appear  to  be  required  for 
suppression  of  ventricular  arrhythmias. 
These  blood  levels  may  be  attained  with 
an  intravenous  priming  dose  or  by 
continuous  infusion  of  the  drug.  Blood 
levels  exceeding  5  fig/ml  may,  however, 
prove  toxic  and  cause  convulsions  and 
cardiac  depression.  Constant 
electrocardiograph  monitoring  is  used  to 
avoid  overdosage  and  toxicity. 

Manufacturers  of  lidocaine  indicate 
that  its  specific  indication  is  for  the  drug 
management  of  ventricular  arrhythmias 
occurring  during  cardiac  manipulation, 
such  as  cardiac  surgery.  It  is  used  for 
hie-threatening  arrhythmias,  particularly 
those  which  are  ventricular  in  origin, 
such  as  occur  during  acute  myocardial 
infarction  (Refs.  10  and  11). 

Approximately  90  percent  of  a  dose  of 
lidocaine  is  metabolized  by  the  enzmes 
in  the  microsomes  of  the  liver  within  4 
to  5  hours,  and  the  metabolites  are 
excreted  along  with  10  percent  of  the 
unchanged  drug  in  the  urine.  Lidocaine 
is  metabolized  by  several  metabolic 
pathways  in  the  Hver.  The  enzymes 
involved  are  oxidases  and  amidases. 
Several  metabolites  have  recenUy  been 
found  which  produce  convuJsant 
activity.  These  may  account  for  delayed 
reactions  due  to  cumulative  effects. 
Lidocaine  is  not  hydrolyzed  by  the 
plasma  cholinesterases  as  are 
tetracaine,  procaine,  and  other  esters  of 
aminobenzoic  acid  (Refs.  6  and  8). 

Lidocaine  base  or  its  salts  are  not 
irritating  to  intact  or  abraded  skin  (Ref. 
12].  Lidocaine  can  produce  sensitization 
after  repeated  contact,  as  do  the  "caine" 
type  drugs,  despite  statements  made  to 
the  contrary.  However,  the  incidence  of 
sensitization  is  low  (Ref.  7).  The 
statement  has  appeared  in  the  medical 
literature  that  the  amide  type  of  the 
"caine"  topical  anesthetics  is  devoid  of 


sensitizing  potential  (Ref.  8).  Such  a 
statement  cannot  be  supported  either  on 
a  theoretical  or  factual  basis.  Most 
soluble  drugs  are  capable  of  acting  as 
haptens  and  forming  antigens.  They  can 
produce  antigens  that  stimulate 
production  of  immune  bodies  of  the  IgE 
type  which  cause  allergic  reactions  in 
susceptible  individuals.  Anaphylaxis 
has  been  reported  after  application  of 
lidocaine  to  the  mucous  membranes  and 
infiltration.  One  case  has  come  to  the 
Panel's  attention  in  which  an 
anaphylactic  reaction  occurred 
following  application  to  the  skin  (Ref. 
13].  The  report  however,  does  not  state 
whether  the  quantity,  which  was  said  to 
be  minute,  was  injected  to  raise  a  skin 
wheal  or  applied  by  a  patch  or  scratch 
test.  In  another  case  (Ref.  13).  a  female 
patient  who  alleged  that  she  was 
allergic  to  lidocaine  was  tested  for  this 
allergy  by  instilling  one  drop  into  the 
conjunctival  sac.  The  patient  developed 
immediate  syncope,  circulatory  collapse 
occurred,  and  then  severe  shock.  After  2 
hours  of  treatment  with  vasopressors, 
antihistamines,  and  steroids,  she 
recovered. 

(2)  Effectiveness.  The  Panel  concludes 
that  lidocaine  is  effective  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

There  are  well-controlled  studies 
docimienting  the  effectiveness  of 
lidocaine  as  an  anesthetic/analgesic  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat.  Lidocaine  enjoys 
wide  use  and  clinical  acceptance,  and 
its  effectiveness  has  been  documented 
in  published  reports  in  the  literature,  the 
Panel  concludes  that  lidocaine  should  be 
available  by  prescription,  and  not  be 
used  as  an  OTC  anesthetic/analgesic. 

Lidocaine  is  approximately  twice  as 
potent  and  toxic  as  procaine  on  a  weight 
bases  (Ref.  7).  The  onset  of  anesthesia  is 
rapid,  after  injection,  requiring  less  than 
1  minute.  The  onset  of  action  when  used 
on  mucous  membranes  is  1  to  2  minutes. 
The  base  is  poorly  soluble  in  water  but 
soluble  in  lipid  substances  such  as 
glycols  and  similar  types  of  solvents. 
The  base  penetrates  the  intact  skin  and 
exerts  an  anesthetic  and  antipruritic 
action  in  the  skin  (Ref.  12).  The  salts  do 
not. 

Lidocaine  base  is  an  effective  topical 
anesthetic/analgesic  on  the  mucous 
membranes.  When  property  formulated, 
with  ingredients  that  insure  its  stability 
and  continuous  contact  with  an 
epithelial  surface,  it  provides  prolonged 
anesthesia.  The  pain-relieving  action  of 
lidocaine.  as  is  the  case  with  other 
topical  anesthetics  of  the  "caine"  type, 
is  entirely  within  the  mucotu 
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membranes.  The  quantity  circulating  in 
the  blood  is  insufficient  to  provide 
anesthesia  to  parts  of  the  body  distal  to 
the  site  of  application  in  structiu^s 
beneath  the  mucous  membranes. 
Lidocaine  blocks  transmission  at  nerve 
endings  by  stabilizing  the  neuronal 
membrane  in  the  same  manner  as  do 
other  topical  anesthetics  of  the  "caine" 
type  (Ref.  2).  Anesthesia  of  the  mucous 
membranes  persists  for  20  to  30  minutes 
after  application  to  a  mucous  surface. 

(3)  Evaluation.  Lidocaine  is  an 
effective  anesthetic/analgesic  for 
topical  use  on  the  mucous  membranes, 
but  is  rapidly  absorbed  and  capable  of 
producing  toxic  systemic  reactions  that 
can  be  fataL  The  Panel  concludes  that  it 
should  remain  a  prescription  item  and 
concludes  it  is  not  safe  as  an  OTC 
product  for  self-medication  by  a 
consumer. 
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g.  Lidocaine  hydrochloride.  The  Panel 
concludes  that  lidocaine  hydrochloride 
is  effective  but  not  safe  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

Lidocaine  hydrochloride  is  the  salt  of 
lidocaine  base,  a  tertiary  amine.  The 
chemistry  of  lidocaine  base  has  been 
described  elsewhere  in  this  dociunenL 
(See  part  in.  paragraph  B.Zf.  above — 
Lidocaine.)  Lidocaine  hydrochloride  is  a 
white  crystalline  powder  with  a  slightly 
bitter  taste.  It  melts  between  74°  and  79° 
C.  It  is  very  soluble  in  water,  alcohol, 
and  chloroform,  but  is  insoluble  in  ether 
(Refs.  1  and  2).  Lidocaine  hydrochloride 
is  very  stable  in  vitro  and  withstands 
boiling  in  30  percent  hydrochloric  acid 
for  8  hours  or  more.  Aqueous  solutions 
are  acidic  in  reaction,  the  pH  ranging 
from  5  to  6.4  [Ref.  3).  The  salt  is  hi^y 
ionized  and  not  lipophilic.  When 
injected  into  the  tissues  or  applied  on 
mucous  membranes  it  is  converted  to 
the  free  base  due  to  the  buffering 
mechanisms  present  in  the  tissues.  The 
free  base  is  the  physiologically  active 
form  of  the  drug,  llie  nitrogen  atom  on 
the  cation  of  lidocaine  hydrochloride  is 
converted  from  a  tertiary  atom  to  a 
quaternary  atom  (Ref.  4). 

(1)  Safety.  Hie  Panel  concludes  that 
lidocaine  hydrochloride  is  not  safe  as  an 
OTC  anesthetic/analgesic  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

Lidocaine  hydrochloride  is  very 
soluble  in  water.  It  is  twice  as  potent 
and  twice  as  toxic  as  procaine.  It  is 
readily  absorbed  from  the  mucous 
membranes  of  the  mouth,  pharynx, 
trachea,  and  bronchi.  Absorption  is 
followed  by  signiff cantly  perceptible 
blood  levels  that  result  in  systemic 
toxicity  if  lidocaine  hydrochloride  is 
applied  liberally. 

Human  toxicity  varies  with  individual 
tolerance,  age.  sex,  health  status,  and 
vascularity  of  the  tissues.  Convulsions 
and  cardiac  depression  may  occur  if 
applied  in  excessive  quantities  (Refs.  5 
and  6).  The  potential  for  sensitization 
exists,  as  with  any  other  drugs,  but  it  is 
not  greater  than  with  other  topical 
anesthetics  (Refs.  2  and  6).  Topical 
irritancy  is  low,  and  rashes  and  other 
cutaneous  lesions  have  not  been 
reported.  As  is  the  case  with  other 
nitrogenous  local  anesthetics,  lidocaine 
is  dispensed  as  the  hydrochloride  salt 
because  of  its  greater  stability  and  ease 
of  handling. 

(2)  Effectiveness.  The  Panel  concludes 
that  lidocaine  hydrochloride  is  effective 
as  an  OTC  anesthetic/analgesic  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 


The  hydrochloride  salt  is  addic,  is 
highly  ionized,  and  is  not  strongly 
lipophilic;  therefore,  it  does  not  readily 
penetrate  epithelial  barriers.  It  is  active 
when  it  is  converted  to  the  base  by  the 
buffering  mechanisms  of  the  tissues. 
This  occurs  when  it  is  injected 
perineurally  or  when  it  is  applied  to  the 
mucous  membranes. 

Lidocaine  acts  by  stabilizing  the 
axonal  membrane  and  preventing 
conduction  in  the  nerve  fibers 
connecting  with  receptors  for  pain  and 
other  stimuli  in  the  skin.  Adriani  and 
Zepemick  (Ref.  7)  found  that  it  rated 
fifth  among  40  topical  anesthetics  tested 
on  the  tip  of  the  tongue  in  deadening 
pain  due  to  electrical  stimulation,  l^e 
free  base  is  the  physiologically  active 
form.  Additional  data  on  effectiveness 
of  lidocaine  is  described  elsewhere  in 
this  document  (See  part  HI.  paragraph 
B.2.f.  (2)  above— Effectiveness.) 

(3)  Evaluation.  Although  lidocaine 
hydrochloride  is  an  effective  anesthetic 
it  is  not  safe  for  oral  health  care 
preparations  intended  for  pain  relief 
because  it  may  be  absorbed  rapidly  and 
cause  tremors  and  often  fatal  toxic 
reactions,  unless  used  with  extreme 
caution. 
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h.  Pyrilamine  maJeate.  The  Panel 
concludes  that  pyrilamine  maleate  is 
safe  but  not  effective  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 

Pyrilamine  maleate  is  20(2-dimethyl- 
aminoethyl)  (para- 
methoxybenzyOamino  pyridine 
bimaleate.  It  is  an  antihistaminic  drug 
that  is  a  derivative  of  ethylene  diamine. 
Pyrilamine  maleate  was  first 
synthesized  in  France  in  1946  and 
introduced  as  an  antihistamine  drug.  It 
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was  one  of  the  Rrst  antihistaminic  drugs 
to  be  introduced  and  has  actions  and 
uses  of  the  class  of  therapeutic  agents 
known  as  the  antihistamines. 

Pyrilamine  maleate  is  a  white 
crystalline  powder  with  a  faint  odor. 
One  gram  dissolves  in  0.5  mL  water,  3 
mL  alcohol,  and  2  mL  chloroform.  R  is 
only  slightly  soluble  in  ether.  It  melts 
between  99*  and  103°  C.  Pyrilamine 
maleate  in  a  10-percent  solution  has  a 
pH  of  approximately  5.1  (Refs.  1  and  2). 

(1)  Safety.  The  Panel  concludes  that 
pyrilamine  maleate  is  safe  as  an 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

Pyrilamine  maleate  is  readily 
absorbed  from  the  gastrointestinal  tract. 
It  is  also  absorbed  to  a  variable  extent, 
depending  upon  concentration  and  area 
exposed,  from  the  mucous  membranes 
of  the  mouth  and  throat.  The  absorbed 
drug  in  this  manner  produces  systemic 
effects.  In  recommended  doses,  there  is 
a  remarkable  lack  of  systemic  toxicity 
(Refs.  3  and  4).  Animal  data  on  toxicity 
were  not  available  to  the  Panel.  The 
toxicity,  according  to  Gosselin  et  al. 
(Ref.  5),  is  between  4  and  5.  The  most 
common  side  effect  of  pyrilamine 
maleate  is  sedation  manifested  by 
drowsiness.  The  sedative  effect  of  the 
antihistamines  is  not  unpleasant.  In 
certain  patients,  particularly  those  of  the 
ethylene-diamine  type,  antihistamines 
may  have  a  stimulating  effect.  Other 
side  effects  of  overdosage  of  pyrilamine 
maleate  include  euphoria,  nervousness, 
insomnia,  tremors,  blurring  of  vision, 
diplopia,  fatigue,  loss  of  appetite, 
nausea,  vomiting,  epigastric  distress, 
etc.  If  doses  are  increased,  sedation  may 
be  replaced  by  irritability  leading  to 
convulsions,  hyperpyrexia,  and  even 
death  resulting  from  respiratory  arrest 
(Ref.  6).  Children  are  more  likely  to 
develop  excitation,  erythema,  and 
marked  hyperthermia  with  toxic  doses. 
Milder  forms  of  toxic  reactions  consist 
of  visual  disturbances,  dizziness, 
confusion,  irritability,  and  difficulty  in 
coordination.  Pyrilamine  maleate  may 
produce  skin  rashes  and  urticaria 
(hives)  after  oral  administration  or 
topical  application  (Refs.  7  and  8).  Since 
pyrilamine  maleate  can  act  as  a  hapten, 
it  can  produce  allergic  reactions  even 
though  it  is  used  for  the  treatment  of 
patients  with  allergic  conditions  (Refs.  9 
and  10).  The  simultaneous  use  of 
pyrilamine  and  alcohol  or  other  central 
nervous  system  depressants  has  an 
additive  effect  which  causes  an 
enhancement  of  the  depression  (Refs.  3, 
4,  and  11). 

(2)  Effectiveness.  The  Panel  concludes 
that  pyrilamine  maleate  is  not  an 
effective  anesthetic /analgesic  active 


ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

Antihistamines  have  structures  that 
are  closely  allied  to  structiu^s  of  local 
anesthetics  and  may  have  anesthetic 
properties.  This  action  has  not  been 
ascribed  to  pyrilamine  (Ref.  10).  The 
antihistamines,  besides  being 
competitive  antagonists  of  histamine, 
also  have,  in  addition  to  the  central 
nervous  system  effect,  anticholinergic* 
and  antiserotonin  action  (Ref.  12). 
Pyrilamine  maleate  may  have  a  cocaine- 
like effect  on  catecholamine  uptake. 
Pyrilamine  maleate  is  readily  absorbed 
from  the  gastrointestinal  tract  after  oral 
administration.  Its  action  is  manifest 
within  15  to  20  minutes.  The  peak  effect 
is  attained  in  1  hour,  and  it  has  a 
duration  of  3  to  6  hours.  Practically  all 
the  drug  is  metabolized  and  excreted  in 
the  urine  unchanged  (Ref.  13).  It  is  the 
consensus  of  the  Panel  that  any 
beneficial  effects  drived  from  pyrilamine 
maleate  applied  topically  on  the  mucous 
membranes  of  the  mouth  and  throat  are 
due  to  its  systemic  effect  after 
absorption,  if  sufficient  quantities  are 
applied,  and  not  to  any  local  effect  on 
pain  receptors  (Refs.  3  and  13). 

(3)  Evaluation.  The  Panel  concludes 
that  pyrilamine  maleate  has  no 
signihcant  anesthetic/ analgesic  effect 
on  the  mucous  membranes  of  the  mouth 
and  throat. 
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i.  Tetracaine.  The  Panel  concludes 
that  tetracaine  is  effective  but  not  safe 
as  an  OTC  anesthetic/analgesic  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

Tetracaine  is  one  of  the  numerous 
soluble  aminobenozic  acid  esters 
possessing  topical  anesthetic  activity. 
Tetracaine  is  closely  allied  to  procaine 
in  chemical  structure  (Ref.  1).  It  has  been 
available  since  1932  for  spinal,  epidural 
nerve  blocks,  and  topical  anesthesia.  In 
the  structure  of  tetracaine,  a  butyl  group 
is  substituted  for  one  of  the  hydrogen 
atoms  of  the  amino  group  on  the 
benzene  ring  of  procaine.  The  two  ethyl 
groups  on  the  nitrogen  atom  of  the 
amino  ethanol  portion  of  the  procaine 
molecule  are  replaced  by  methyl  groups. 
The  molecule  of  tetracaine  conforms  to 
the  general  configuration  characteristic 
of  the  "caine"  type  drugs  that  have  an 
aromatic  nucleus,  an  ester  linkage,  an 
intervening  dimethylene  chain,  and  a 
tertiary  nitrogen  atom.  Shortening  the 
ethyl  groups  to  methyl  groups  and 
replacing  the  hydrogen  atom  on  the 
amino  group  with  a  butyl  radical 
increases  the  potency  and  toxicity  of 
tetracaine  approximately  10  times 
compared  to  that  of  procaine  (Refs.  1 
and  3).  Tetracaine  manifests  topical 
anesthetic  activity  both  internally  on  the 
mucous  membranes  and  externally  on 
the  skin.  The  duration  of  action  is 
approximately  two  to  two-and-one-half 
times  that  of  procaine.  This  is  due  to  the 
fact  that  the  protein-binding  activity  and 
the  lipid  solubility  of  tetracaine  are 
increased  over  those  of  procaine  by  the 
alteration  in  structural  configuration  and 
by  the  increase  in  molecular  weight 
(Ref.  3). 

Tetracaine  is  a  teriary  amine  and, 
therefore,  is  a  base.  It  forms  salts  writh 
various  acids  including  hydrochloric 
acid.  It  is  generally  used  in  the  form  of 
its  salts.  One  gram  of  the  base  dissolves 
in  approximately  1,000  mL  water. 
Tetracaine  base  is  much  more  soluble  in 
organic  solvents  than  water.  One  gram 
of  the  base  dissolves  in  5  mL  alcohol,  2 
mL  chloroform,  and  2  mL  ether. 
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Tetracaine  base  is  less  stable  than  its 
salts.  It  is  readily  soluble  in  oils  and 
oleaginous  bases.  The  base  may  be 
incorporated  into  water-soluble  creams 
for  topical  use.  It  is  not  as  readily 
released  from  petrolatiun  bases  when 
applied  topically  as  it  is  firom  water- 
soluble  bases  (Ref.  4]. 

Aqueous  solutions  of  the  base 
decompose  rapidly  upon  standing. 
Tetracaine  hydrochloride  occurs  as  a 
fine  white  crystalline  odorless  powder 
which  has  a  slightly  bitter  taste  followed 
by  a  sense  of  numbness.  Aqueous 
solutions  of  the  hydrochloride  are 
neutral  or  slightly  add  to  litmus. 
Solutions  of  the  base  are  alkaline.  One 
part  of  tetracaine  hydrochloride  is 
soluble  in  7  parts  of  water.  It  is  soluble 
in  alcohol  but  insoluble  in  ether  and 
benzene.  Tetracaine  hydrochloride 
melts  between  147*  and  ISO'  C  (Ref.  1). 

Tetracaine  salt  solutions  can  be 
sterilized  by  boiling  for  short  periods  of 
time.  Tetracaine  hydrochloride  powder 
or  crystals,  or  aqueous  solutions  slowly 
undergo  a  chemical  change  and  lose 
their  anesthetic  potency.  The  shelf  life  is 
limited  to  less  than  1  year.  The  shelf 
lives  of  ointments  and  other 
preparations  containing  the  base  used 
topically  are  not  known  (Ref.  3). 

(1]  Safety.  The  Panel  concludes  that 
tetracaine  is  not  safe  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 

Although  tetracaine  base  is  sparingly 
soluble  in  water,  sufficient  quantities 
can  be  absorbed  from  extensive  areas  of 
damaged  skin  or  from  the  mucous 
membranes  in  quantities  that  produce 
adverse  systemic  effects  (Ref.  3).  High 
plasma  levels  of  tetracaine  v^rill  produce 
convulsions  and  cardiac  depression  as 
do  other  topical  anesthetics  of  the 
"caine"  type.  Adriani  and  Campbell 
(Ref.  4]  have  indicated  that  the 
cardiovascular  type  of  reaction  may 
occur  without  central  excitation  and 
cause  syncope  (fainting)  and  cardiac 
arrest,  lliis  type  of  reaction  often  occurs 
abruptly  without  warning  and  is  usually 
fatal  (Ref.  5). 

Tetracaine  is  10  times  more  toxic  than 
procaine  when  administered 
intravenously  in  animals.  Its  relative 
toxicity  is  equal  to  that  of  procaine  since 
1  mg  is  equal  to  10  mg  procaine  in 
potency  and  toxicity.  Due  to  its  potency, 
dosages  of  tetracaine  preparations  are 
more  difficult  to  control  and  over  dosage 
occurs  more  readily  than  with  less 
potent  drugs.  The  intraperitoneal  LDm  of 
tetracaine  in  mice  is  70  mg/kg.  Data  on 
animal  toxicity  are  not  in  agreement  due 
to  different  methods  of  studying  toxicity 
by  different  investigators.  Rapid 
intravenous  injection  of  tetracaine 


preparations  into  animals  irrespective  of 
species,  causes  convulsions  and 
circulatory  system  depression  (Ref.  6). 
The  differences  in  results  obtained  by 
different  investigators  are  merely 
quantitative.  Qualitatively,  the 
responses  are  the  same. 

Tetracaine  appears  to  manifest  a 
greater  degree  of  myocardial  depression 
than  do  other  drugs  of  the  "caine"  type 
when  the  plasma  concentrations  reach 
toxic  levels  (Ref.  5). 

Tetracaine  is  hydrolyzed  by 
pseudocholinesterase  in  the  blood  as  are 
procaine  and  other  esters  of 
paraminobenzoic  acid.  The  rate  of 
hydrolysis,  however,  is  approximately 
one-fifth  the  rate  of  procaine  (Ref.  3). 
This  slower  rate  of  detoxification 
contributes  to  the  greater  degree  of 
toxicity  it  manifests  compared  to  other 
drugs  of  the  "caine"  type. 

Tetracaine  manifests  no  well-defined 
chronic  toxicity.  Adverse  reactions  from 
repeated  use  have  not  been  reported. 
The  action  perineurally  is  reversible, 
and  no  histological  changes  have  been 
demonstrated  in  nerve  tissues.  The  toxic 
dose  in  humans  is  not  known.  The 
maximum  limit  of  dosage  of  tetracaine 
hydrochloride  perineurally  or  by 
infiltation  is  considered  to  be  between 
75  to  100  mg  in  healthy  adults.  Topically, 
on  the  mucous  membranes  of  the 
pharynx,  the  maximum  dose  is 
considered  to  range  between  25  to  40  mg 
(Refs.  3  and  5).  Tetracaine  manifests  no 
appreciable  degree  of  irritancy  when 
injected  or  applied  topically.  Since 
tetracaine  can  act  as  a  hapten,  it  is 
capable  of  producing  allergic-type 
reactions  mediated  by  immimoglobulin 
E  (Ref.  3).  It  may  also,  after  repeated 
topical  applications,  cause  the  cytotoxic 
type  of  reaction  (Refs.  3  and  5). 

Tetracaine  base  is  safe  when  appUed 
to  limited  areas  of  damaged  skin.  It  is 
also  safe  when  applied  to  intact  skin 
because  absorption  and  penetration 
occur  slowly.  Tetracaine  base  is  readily 
absorbed  from  all  mucous  membranes. 
High  plasma  levels  may  result,  causing 
fatal  reactions.  The  sensitizing  potential 
of  tetracaine  is  no  greater  than  it  is  with 
other  topical  anesthetics.  Since 
tetracaine  is  a  derivative  of 
paraminobenzoic  add,  mention  is 
frequentiy  made  of  possible  cross- 
sensitization  with  other 
aminobenzoates,  but  documentation 
that  this  occurs  and  data  substantiating 
this  contention  are  sparse  and  not 
convincing.  Cross-sensitization  with 
other  derivatives  of  aminobenzoic  add 
may  occur,  but  it  is  rare  (Ref.  5). 

(2)  Effectiveness.  The  Panel  concludes 
that  tetracaine  is  effective  as  an  OTC 
anesthetic/analgesic  active  ingredient 


for  topical  use  on  the  mucous 
membranes  of  die  mouth  and  throat 

The  un-ionized  tetracaine  base 
penetrates  and  stabilizes  the  axonal 
membrane  and  causes  a  blockage  of  the 
pain  and  other  receptors  in  the  skin. 
Tetracaine  is  much  more  lipid  soluble 
than  procaine  and  has  10  times  the 
protein-binding  capadty  of  procaine 
(Ref.  3).  Tetracaine,  therefore,  has  a 
longer  latent  period  due  to  its  slower 
penetration  and  diffusibility.  It  is  two  to 
four  times  longer  lasting  than  procaine 
due  to  this  greater  lipid  solubility  and 
protein-binding  effect  The  duration  of 
action  is  variable,  as  is  the  case  with 
other  local  anesthetics  and  depends 
upon  the  site  of  application.  This 
variability  of  duration  from  one  area  to 
another  is  due,  to  a  great  extent  to  the 
differences  in  vascularity  of  the  tissues. 
Tetracaine  base  and  tetracaine  salts  are 
effective  on  the  mucous  membranes 
when  applied  topically  (Ref.  5). 

(3)  Evaluation.  The  Panel  concludes 
that  tetracaine  base  is  effective  topically 
on  the  mucous  membranes.  However, 
due  to  the  fact  that  serious  and  rapidly 
occurring  fatal  reactions  doe  to  systemic 
toxidty  can  occur  when  used  by  those 
not  familiar  with  the  hazards,  the  Panel 
recommends  that  it  remain  a 
prescription  item  for  oral  health  care 
products  and  not  be  allowed  for  use  in 
OTC  products. 
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j.  Tetracaine  hydrochloride.  The 
Panel  condudes  that  tetracaine 
hydrochloride  is  effective  but  not  safe  as 
tm  OTC  anesthetic/analgesic  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 

Tetracaine  hydrochloride  is  the  salt  of 
the  tertiary  amine  tetracaine  which  has 
been  described  elsewhere  in  this 
document  (See  part  ED.  paragraph  K2S. 
above — Tetracaine).  Tetracaine 
hydrochloride  consists  of  a  white 
crystalline  power  that  is  odoriess  and 
hygroscopic.  Tetracaine  hydrochloride  is 
soluble,  1  pert  in  7  parts  of  water,  unlike 
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the  base  which  is  poorly  water  soluble. 
Tetracaine  hydrochloride  has  a  slightly 
bitter  taste  followed  by  a  sense  of 
numbness.  Tetracaine  hydrochloride 
melts  between  147°  and  150°  C  (Refs.  1 
and  2}. 

Tetracaine  hydrochloride  hydrolyzes 
slowly  and  loses  its  anesthetic  activity 
with  time.  The  shelf-life  of  the  powder  in 
sealed  ampulses  is  less  than  1  year.  The 
hydrochloride  is  the  most  widely  used 
salt.  Solutions  of  the  hydrochloride  salt 
are  more  stable  than  the  base.  The 
hydrochloride  is  converted  to  the  base 
when  injected  or  applied  topically  to  the 
mucous  membranes  by  the  buffering 
mechanisms  of  the  tissues,  and  for  this 
reason  the  drug  penetrates  very  rapidly 
into  the  blood  stream  (Refs.  3  and  4). 

(1)  Safety.  The  Panel  concludes  that 
tetracaine  hydrochloride  is  not  safe  as 
an  OTC  anesthetic/analgesic  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

Tetracaine  hydrochloride  is  10  times 
more  potent  and  toxic  than  procaine 
(Ref.  1).  It  may  be  absorbed  in  large 
quantities  from  abraded  and  denuded 
areas  since  it  is  very  water  soluble. 
Tetracaine  hydrochloride  produces 
convulsions  and  cardiac  depression 
similar  to  other  local  anesthetics  (Ref. 
5).  Reactions  of  this  type  from  topical 
application  of  tetracaine  hydrochloride 
to  the  mucous  membranes  have  been 
reported.  Tetracaine  hydrochloride 
manifests  no  appreciable  degree  of 
irritancy.  The  sensitizing  potential  is 
low,  but,  like  all  other  anesthetics  of  its 
type,  will  cause  allergic  reactions. 
Tetracaine  hydrochloride  can  act  as  a 
hapten  and  cause  allergic  reactions 
mediated  by  IgE  immunoglobulins  (Ref. 
6).  Repeated  application  can  cause  the 
cytotoxic  type  of  sensitization  mediated 
by  the  T-cell  lymphocyte.  Local 
reactions  are  characterized  by  rashes, 
aczema,  etc.  (Ref.  7). 

(2)  Effectiveness.  The  Panel  concludes 
that  tetracaine  hydrochloride  is  effective 
as  an  OTC  anesthetic/analgesic  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

Tetracaine  hydrochloride  is  highly 
ionized  and  does  not  readily  penetrate 
lipid  barriers  of  the  cell  membrane. 
Tetracaine  hydrochloride  is  very  slowly 
absorbed  from  the  intact  skin  and, 
therefore,  exerts  no  significant 
therapeutic  effect  (Refs.  4  and  8). 
Aqueous  solutions  are  acidic  (pH  5  to  6), 
but  when  injected  into  tissues  or  applied 
topically  on  the  mucous  membranes 
they  are  converted  to  the  base,  which  is 
the  physiologically  active  form. 
Tetracaine  hydrochloride  is  effective 
when  it  comes  into  contact  with  the 
tissue  fluids  because  it  is  converted  to 
the  base,  the  active  form,  penetrating 


the  neuronal  membrane  and  blocking 
conduction  of  nervous  impulses. 

(3)  Evaluation.  The  Panel  concludes 
that  tetracaine  hydrochloride  is  effective 
as  a  topical  anesthetic/analgesic  on  the 
mucous  membranes.  Due  to  its  potential 
for  producing  severe,  obvious,  and  often 
fatal  systemic  reactions,  however,  it  is 
not  recommended  for  use  in  OTC 
products  but  should  remain  available  by 
prescription. 
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Category  II  Labeling  (Anesthetics/ 
Ana^gesica) 

The  Panel  concludes  that  the 
following  statements  or  phrases  are  not 
acceptable  in  the  labeling  as  indications 
for  use,  or  for  description  of  product 
attributes  for  products  containing 
anesthetic/ analgesic  active  ingredients. 
They  are  not  supported  by  scientific 
data  or  soimd  theoretical  reasoning  or 
are  inaccurate  or  make  claims  that 
exceed  those  allowed  for  OTC  products. 

a.  Statements  or  phrases  which 
purport  that  a  product  exerts  a 
pharmacologic  or  therapeutic  action 
when  it  does  not  possess  or  is  not  an 
attribute  of  the  product  or  which  is  in 
doubt  or  cannot  be  proven  to  occur.  (1) 
"Relieves  dryness." 

(2)  "First  aid  for  throat  irritations." 

(3)  "Soothing  to  smokers  throat." 

b.  Statements  or  phrases  which 
indicate  the  time  of  onset  or  duration  of 
action  of  a  product  in  general, 
nonspecific  terms,  that  can  be 
interpreted  in  a  number  of  different 
ways  by  consumers,  rather  than  in 
definite  units  of  time.  (1)  "Is  quick 
comfort  to  irritated  throats." 

(2)  "Fast  acting  local  anesthetic 
action." 


(3)  Fast  acting  temporary  relief  of 
minor  throat  pain." 

(4)  "Fast  temporary  relief  of  minor 
sore  throat  pain." 

c.  Statements  or  phrases  that  allude  to 
the  superiority  or  greater  potency  of  a 
product  when  compared  to  another 
product  with  a  similar  action.  (1) 
"Superior  and  fast  acting  relief  of  minor 
throat  pain,  cough,  or  colds." 

(2)  Adding  such  terms  or  "plus"  etc. 

d.  Statements  or  phrases  that  are 
vague  in  this  meaning  and  cannot  be 
readily  understood  or  are  misleading. 
(1)  "Soothes  tired  throats." 

(2)  "Is  quick  to  comfort  irritated 
throats." 

(3)  "For  temporary  relief  of  sore  throat 
associated  with  colds  and  excessive 
smoking." 

(4)  "Promotes  healing  by  protecting 
the  affected  area  from  further  irritation 
(oral  bandage)." 

(5)  "Clings  tenaciously  to  oral  tissue." 

e.  Statements  or  phrases  in  the 
indications  for  uses  that  state  or  imply 
that  the  product  is  to  be  used  to  treat  a 
disease  process  or  lesion,  the  diagnosis 
of  which  must  be  made  by  a  physician. 
(1)  "For  temporary  relief  of  pain 
associated  with  tonsillitis  and 
pharyngitis." 

(2)  "For  temporary  relief  of  pain 
associated  with  canker  sores." 

(3)  'Temporary  relief  of  pain  of 
stomatitis." 

(4)  "Relief  of  pain  and  discomfort  in 
pharyngitis  and  throat  infections." 

(5)  "Relieve  minor  throat  pain  and 
pain  from  aphthous  ulcers  (canker 
sores)." 

(6)  'Tor  acute  tonsillitis." 

f.  Statements,  phrases,  or  terms  in  the 
indications  for  use  that  describe  the 
pharmacologic  effect  or  class  of  a  drug 
or  type  of  formulation  containing  the 
ingredients  instead  of  designating  the 
symptoms  which  the  product  is  intended 
to  relieve.  (1)  "Anesthetic." 

(2)  "Analgesic." 

(3)  "Liquid  anesthetic  for  mouth  and 
throat." 

(4)  "As  a  topical  anesthetic." 

3.  Category  III  conditions  for  which 
available  data  are  insufficient  to  permit 
final  classification  at  this  time.  The 
Panel  recommends  that  a  peried  of  2 
years  be  permitted  for  the  completion  of 
studies  to  support  the  movement  of 
Category  III  conditions  to  Category  I. 

Category  HI  Active  Ingredients 

Eucalyptol 
Methyl  Salicylate 
Thymol 

a.  Eucalyptol.  The  Panel  concludes 
that  eucalyptol  is  safe  but  that  there  are 
insufficient  data  available  to  permit 
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final  classification  of  its  effectiveness  as 
an  ore  anesthetic/analgesic  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

Eucalyptol  is  a  volatile  oil  prepared 
by  steam  distillation  of  the  fresh  leaves 
ol  Eucalyptus  globulus  (Ref.  1).  The 
eucalyptus  tree  is  native  to  Australia, 
Tasmania,  and  the  Malysian  regions. 

Eucalyptol  is  colorless,  or  a  pale 
yellow  volatile  liquid  with  a 
characteristic  aromatic,  somewhat 
camphoraceous  odor,  and  a  spicy  and 
cooling  taste  (Ref.  2).  Its  specific  gravity 
is  0.905  end  its  refractive  index  is  1.458 
to  1.470.  Approximately  70  percent  of 
eucalyptus  oil  is  in  the  form  of  one  of  its 
active  ingredients,  namely,  eucalyptol 
(Ref.  3).  Eucalyptol  is  also  known  as 
cineol,  cineolcayeptol,  and  cajuptol.  It  is 
insoluble  in  water,  but  it  is  miscible  with 
alcohol,  chloroform,  and  ether. 
Eucalyptus  oil  and  eucalyptol  have  both 
been  characterized  as  flavors  in  the 
"National  Formulary."  They  both  have 
feeble  analgesic  and  antiseptic  effects 
and  both  have  been  used  as  stimulatory 
expectorants  and  as  vermifuges  (Refs.  4 
and  5). 

The  characteristic  odor  of  eucalyptol 
is  considered  to  be  a  "medicinal  odor" 
by  the  users  of  OTC  products,  and  it 
acts  as  a  placebo.  Eucalyptol  has  been 
used  topically  for  the  treatment  of 
certain  forms  of  skin  diseases.  It  is  an 
active  germicide,  but  is  not  as  effective 
as  many  other  volatile  oils  (Ref.  2). 

(1)  Safety.  The  Panel  concludes  that 
eucalyptol  is  safe  as  an  OTC  anesthetic/ 
analgesic  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

If  eucalyptol  is  taken  internally  In 
large  quantities,  toxic  symptoms  may 
occur.  "Hiese  symptoms  include 
epigastric  burning,  nausea,  vomiting, 
tachycardia,  dizziness,  muscular 
weakness,  a  feeling  of  suffocation,  and 
in  severe  cases  delirium  and 
convulsions.  Death  has  occurred  in 
about  one-third  of  the  human  subjects 
who  ingested  between  10  and  30  mL  of 
the  oil.  Idiosyncrasy  towards  small 
doses  may  be  manifested  by  skin 
eruptions  (Refs.  6,  7,  and  8). 
Sensitization  to  eucalyptol  has  been 
observed  but  is  beheved  to  occur 
infrequently  (Refs.  6.  9, 10.  and  11): 

]enner  et  al.  (Ref.  12)  found  that  the 
LDm  of  eucalyptol  for  rats  is  250  mg/kg. 
It  is  relatively  safe  when  applied 
topically  to  the  skin.  )ori  and  Briatico 
(Ref.  13]  studied  the  effects  of 
administering  eucalyptol 
subcutaneously  to  pregnant  rats.  It  was 
noted  that  eucalyptus  oil  greatly 


increased  the  liver  microsomal  activity 
during  and  after  pregnancy.  It  was  also 
found  that  this  increased  activity  was 
higher  in  the  fetal  and  newborn 
offspring. 

The  question  of  carcinogenic  activity 
of  eucalyptol  has  been  raised  by  several 
investigators  (Refs.  14  and  15). 
Homburger  (Ref.  15)  found  that 
eucalyptol  applied  to  the  skin  of  mice 
caused  development  of  tumors  in  about 
10  percent  of  the  animals  treated. 

Marketing  experience  of  a  topical 
anesthetic  product  containing  small 
amounts  of  eucalyptol  produced  no 
evidence  of  lack  of  safety  (Refs.  16  and 
17). 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufficient  data  available 
to  permit  final  classification  of  the 
effectiveness  of  eucalyptol  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

Historically,  eucalyptus  oil  has  been 
used  as  a  stimulating  expectorant  and 
as  a  locally  applied  antiseptic  with  a 
very  mild  anesthetic  effect  It  has  also 
been  used  as  a  vermifuge.  Eucalyptol  is 
a  mild  local  irritant  that  is  used  as  an 
inhalant  especially  in  bronchitis.  It  can 
be  administered  by  inhalation  by  adding 
a  teaspoonful  to  hot  water  and 
vaporizing  the  water.  It  can  be  given 
internally  by  placing  5  to  10  drops  on 
sugar.  Eucalyptol  is  used  in  the 
treatment  of  the  "common  cold";  sprays 
of  3  to  5  p>ercent  solutions  in  liquid 
petrolatum  have  been  used.  The  usual 
dose  is  0.3  mL 

The  Advisory  Review  Panel  on  OTC 
Cold,  Cough,  Allergy,  Bronchodilator, 
and  Antiasthmatic  E)rug  Products  in  the 
Federal  Register  of  September  9, 1976 
(41  FR  38347)  has  written  a  great  deal  on 
the  antitussive  effects  of  eucalyptol  in 
various  currently  mariieted  OTC 
topically  applied  preparations  consisting 
of  ointments,  liquids,  and  tablets.  The 
conclusions  of  this  Panel  support  the 
conclusions  discussed  above;  namely, 
eucalyptol  has  no  analgesic  effect  and 
does  not  interfere  with  the  reflex  arc 
involved  in  completion  of  the  cough 
reflex  resulting  from  local  stimulus  in 
the  pharynx.  The  data  submitted 
consisted  of  combinations  of  volatile 
oils  that  included  eucalyptol  as  one  of 
the  ingredients.  Data  were  submitted 
concerning  the  effectiveness  of  the 
Ingredient  alone. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older  Use  a 
0.025-  to  0.1-percent  concentration  of 
eucalyptol  in  the  form  of  a  rinse, 
mouthwash,  gargle,  or  spray  not  more 
than  three  to  four  times  daily.  Use  a 


lozenge  contaiidiig  1  to  30  mg  of 
eucalyptol  every  2  hours  if  necessary. 
For  children  under  3  years  of  age,  diere 
is  no  recommended  dosage  except  under 
the  advice  and  supervision  of  a  dentist 
or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  health  care  anesthetic/ 
analgesic  active  ingredients.  (See  part 
OL  paragraph  B.I.  above — Category  I 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
anesthetics/analgesics.  (See  part  DL 
para^aph  C.  below — Data  Required  for 
Evaluation.) 
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b.  Methyl  salicylate.  The  Panel 
concludes  that  methyl  salicylate  is  safe 
but  that  there  are  insufficient  data 
available  to  permit  final  classification  of 
its  effectiveness  as  an  OTC  anesthetic/ 
analgesic  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Methyl  salicylate  is  the  methyl  ester 
of  salicylic  acid  which  is  made  by 
esterifying  methyl  alcohol  with  salicylic 
acid.  One  milliliter  methyl  salicylate  has 
a  salicylate  content  equivalent  to  1.4  g 
aspirin.  Methyl  salicylate  is  a  volatile 
liquid  having  a  density  of  1.18  g/mL.  At 
low  concentrations,  it  is  employed  as  an 
organoleptic  agent  for  both  its 
condimental  flavor  and  pleasing  aroma. 
Methyl  salicylate  has  a  counterirritant 
action  for  temporary  relief  of  deep- 
seated  pain  when  applied  to  the  skin 
(Refs.  1  through  5). 

Methyl  salicylate  penetrates  the  intact 
skin  and  is  absorbed  into  the  system 
circulation.  It  is  also  readily  absorbed 
from  the  mucous  membranes.  Some  data 
are  available  indicating  that  the 
amounts  absorbed  percutaneously  are 
sufficient  to  have  significant  anesthetic 
activity  (Refs.  6  through  9).  Methyl 
salicylate  has  been  used  on  the  mucous 
membranes  to  obtain  systemic  effects. 
There  are  no  data  to  substantiate  that 
methyl  salicylate  blocks  nerve 
conduction  as  do  topical  anesthetics, 
such  as  benzocaine. 

Prior  to  the  discovery  of  a  method  for 
chemical  synthesis  of  methyl  salicylate, 
it  was  produced  by  steam  distillation 
frt)m  natural  sources.  The  natural-source 
products  are  known  as  gaultheria  oil, 
betula  oil,  sweet  birch  oil,  teaberry  oil, 
and  winteigreen  oil.  Today,  these  names 
are  used  synonymously  with  methyl 
salicylate.  Methyl  saHcylate  is  prepared 
synthetically  by  esterifying  salicylic 
acid  with  methanol. 

(1)  Sgfety.  The  Panel  concludes  that 
methyl  salicylate  is  safe  as  an  OTC 
anesthetic/analgesic  active  Ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and>throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

The  Panel  has  given  much 
consideration  to  the  question  of  toxicity 
of  methyl  salicylate.  The  association  of 
the  odor  of  methyl  salicylate  with  the 
odor  of  candy  (wintergreen  and  teaberry 


flavors)  has  been  linked  by  the 
American  Medical  Association  to  the 
ingestion  by  children  of  drug  products 
containing  more  than  therapeutic  and 
safe  amounts  of  methyl  salicylate  (Ref. 
10).  However,  the  National  Clearing 
House  of  Poison  Control  Centers, 
Bethesda,  Maryland,  reviewed  reports  of 
poisoning  due  to  ingestion  of  methyl 
salicylate,  primarily  in  ointment 
formulations,  which  revealed  no  deaths 
and  few  cases  with  severe  symptoms 
from  1970  to  1972.  Recent  regulations 
requiring  the  use  of  child-resistant 
containers  for  liquid  preparations 
containing  more  than  5  percent  methyl 
saUcylate  (16  CFR  1700.14(a)(3))  provide 
an  important  safeguard  for  small 
children,  who  have  constituted  a  large 
percentage  of  the  victims  of  accidental 
poisoning  &x>m  drinking  poisonous 
substances. 

Except  for  severe  local  irritations  of 
the  mucous  membranes,  ingested  methyl 
salicylate  is  not  notably  different  in  its 
toxic  actions  from  other  salicylates. 
Metabolic  acidosis  may  be  a  more 
prominent  complication  of  salicylate 
overdosage  with  the  methyl  ester  than 
with  other  derivatives  of  salicyhc  acid 
(Ref.  11).  The  average  lethal  dose  of 
methyl  salicylate  is  approximately  10 
mL  for  children  and  30  mL  for  adults 
(Refs.  12  and  13).  However,  the  ingestion 
of  as  little  as  4  mL  (4.7  g)  methyl 
salicylate  has  caused  fatalities  in 
children  (Ref.  14).  For  compariBtive 
purposes,  it  should  be  noted  that  the 
sahcylate  content  of  4  mL  (4.7  g)  methyl 
sahcylate  is  equivalent  to  4.3  g  salicyhc 
acid,  4.96  g  sodium  salicylate,  or  5.6  g 
aspirin.  Death  has  ensued  following 
ingestion  of  3  g  sahcylic  acid  and  4  g 
sodium  salicylate  (Ref.  15).  The  toxic 
dose  of  aspirin  is  in  the  range  of  75  to 
150  mg/kg.  lliis  is  equivalent  to  5.3  to 
10.5  g  for  a  154-Ib  adult.  Methyl 
salicylate  is  generally  recognized  as  safe 
(GRAS)  in  candy  at  0.03  percent  and 
GRAS  in  chewing  gum  at  0.33  percent. 

There  is  adequate  evidence  to  support 
the  contention  that  ingestion  of  more 
than  small  condimental  amounts  of 
methyl  salicylate  is  hazardous. 
However,  the  concentrations  of  methyl 
salicylate  contained  in  marketed  oral 
health  care  products  reviewed  by  the 
Panel  are  within  a  range  which  the 
Panel  considers  safe  for  OTC  use  on  the 
mucous  membranes  of  the  mouth  and 
throat.  The  Panel  does  recommend,  in 
the  interest  of  safety,  that  a  maximum 
concentration  of  0.4  percent  be  used. 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufficient  data  available 
to  permit  final  classification  of  the 
effectiveness  of  methyl  saUcylate  as  an 
OTC  anesthetic/analgesic  active 


ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 
The  amount  of  salicylate  absorbed 
following  topical  application  of  methyl 
salicylate  is  unpredictable.  There  are 
insufficient  data  to  support  the 
contention  that  salicylates  stabilize  the 
neuronal  membrane  as  do  topical 
anesthetics  such  as  benzocaine  or 
tetracaine.  Conclusions  that  it  is  an 
anesthetic  have  been  based  largely  upon 
the  assumption  that  blood  levels  of 
topically  administered  salicylates  must 
be  of  the  same  order  as  "effective  blood 
levels"  associated  with  orally 
administered  salicylates.  Lim  and  co- 
workers (Ref.  16]  have  observed  that 
saUcylates  elicit  their  anesthetic  effects 
peripherally,  not  centrally,  and  block 
pain  by  direct  action  on  paiti  receptors 
by  inducing  an  anti-inflammatory  action. 
Recent  advances  in  knowledge 
regarding  the  supposed  role  of 
prostaglandins  causing  pain  syndromes 
and  the  ability  of  salicylates  to  inhibit 
the  biosynthesis  of  prostaglandins  may 
shed  further  light  upon  the  role  of 
salicylates  apphed  topically  to  relieve 
locally  painful  symptoms.  It  has  not 
been  established  that  methyl  salicylate 
applied  to  the  mucous  membranes  plays 
any  such  role. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older:  Use  up 
to  a  0.4-percent  concentration  of  methyl 
salicylate  in  the  form  of  a  rinse, 
mouthwash,  gargle,  or  spray,  not  more 
than  three  to  four  times  daily.  For 
children  under  3  years  of  age  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  health  care  anesthetic/ 
analgesic  active  ingredients.  (See  part 
EQ.  paragraph  B.l.  above — Category  I 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
anesthetics/analgesics.  (See  part  III. 
paragraph  C.  below — Data  Required  for 
Evaluation.) 

ReferanoM 

(1)  Krantz,  J.  C,  and  D.  J.  Carr,  "The 
Pharmacologic  Principles  of  Medical 
Practice,"  eth  Ed.,  Williams  and  Wilkins, 
Baltimore,  p.  200, 1965. 

(2)  Woodbury.  D.  M..  and  E.  Fingl, 
"Analgesic-Antipyretics,  Anti-inflammatory 
Agents,  and  Drugs  Employed  in  the  Therapy 
of  Gout,"  in  "The  Pharmacological  Basis  of 
Therapeutics,"  5th  Ed.  edited  by  L  S. 
Goodman  and  A  Gilman,  Macmillan 
Publishing  Co.,  New  York,  p.  335, 1875. 


Federal  Regbter  /  Vol.  47.  No.  101  /  Tuesday.  May  25.  1982  /  Propoged  Rules 


(3)  Crossland, ).,  "Levfit'a  Pharmacology," 
4th  Ed.,  E  9nd  S.  Livingstone,  London,  pp. 
562-563.1970. 

(4]  Fulton.  G.  P..  E.  M.  Farber.  and  A.  P. 
Moreci.  "The  Mechanism  of  Action  of 
Rubefacients,"  Journal  of  Inveatigative 
Dermatology.  33:317-325, 1959. 

(5)  Boyd,  E.  M..  "Antitussives,  Antiemetics, 
and  Demnatomucosal  Agents."  in  "Drill's 
Phannacology  in  Medicine,"  4th  Ed.,  edited 
by  I.  R.  DiPalma,  McGraw-Hill  Book  Co.,  New 
York,  p.  1036, 1971. 

(6)  OsoL  A.,  R.  Pratt,  and  A.  R.  Gennaro, 
"The  United  States  Dispensatory,"  27th  Ed.,  ]. 
B.  Lippincott  Ca,  Philadelphia,  pp.  749-750, 
1973. 

(7)  Swinyard,  E  A.,  "Demulcents, 
Emollients,  Protectives  and  Adsorbents, 
Antiperspirants  and  Deodorants,  Adsorbable 
Hemostatics,  Astringents,  Irritants.  Sclerosing 
Agents.  Caustics.  Keratolytics. 
Antiseborrheics.  Melanizing  and 
Demelanizing  Agents.  Mucolytics,  and 
Certain  Enzymes,"  in  "The  Pharmacological 
Basis  of  llierapeutics,"  4th  Ed.,  edited  by  L 
S.  Goodman  and  A.  Gilman.  The  Macmillan 
Co.,  New  York,  pp.  987-1001, 1970. 

(B]  Crossland, ).,  "Lewis's  Pharmacology," 
4th  Ed..  B.  and  S.  Livingstone.  London,  p.  560, 
1970. 

(9)  Beutner,  R.,  et  al.,  "On  the  Absorption 
and  Excretion  of  Methylsalicylate 
Administered  by  Inunction,"  The  Journal  of 
Laboratory  and  Clinical  Medicine,  28:1655- 
1663, 1943. 

(10)  Conley,  E  E,  et  al.,  "Candy  Medication 
and  Accidental  Poisoning,"  Journal  of  the 
American  Medical  Association,  158:44-45. 
1955. 

(11)  Davison,  C,  E  F.  Zimmerman,  and 

P.  K.  Smith,  "On  the  Metabolism  and  Toxicity 
of  Methyl  Salicylate,"  Journal  of 
Pharmacology  and  Experimental 
Therapeutics.  132:207-211, 1961. 

(12)  Deichmann,  W.  B.,  and  H.  W.  Gerarde, 
'Toxicology  of  Drtigs  and  Chemicals," 
Academic  Press,  New  York,  p.  662, 1968. 

(13)  Soine,  T.  O.,  and  R.  E  Willette, 
"Analgesic  Agents,"  in  'Textbook  of  Organic 
Medicinal  and  Hiannaceutical  Chemistry," 
Sth  Ed,  edited  by  C  O..  Wilson,  O.  Gisvold. 
and  R.  F.  Doerge, ).  B.  Lippincott  Co., 
Philadelphia,  p.  675, 1966. 

(14)  Beckman,  H.,  "The  Year  Book  of  Drag 
Therapy^igeo."  Year  Book  Medical 
Publishers.  Chicago,  p.  288, 1960. 

(15)  Thienes,  C.  H.,  and  T. ).  Haley, 
"Clinical  Toxicology,"  Sth  Ed.,  Lea  and 
Febiger.  Philadelphia,  p.  sa  1972. 

(16)  Lim.  E  K.  S.,  et  al.,  "Site  of  Action  of 
Narcotic  and  Non-narcotic  Analgesics 
Determined  by  Blocking  Bradykinin-Evoked 
Visceral  Pain,"  Archives  Internationales  de 
Pharmacodynamie  et  de  Therapie,  152:25-68, 
1964. 

c.  ThymoJ.  The  Panel  concludes  that 
thymol  is  safe  but  that  there  are 
insufficient  data  available  to  permit 
final  classification  of  its  effectiveness  as 
an  OTC  anesthetic/analgesic  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  %vithin  the  proposed  dosage 
limit  set  forth  below. 


Thymol,  also  known  as  thyme 
camphor,  is  S-methyl-Z-isopropyl-l- 
phenol.  It  may  be  prepared  synthetically 
or  obtained  from  volatile  oils  distilled 
from  Thymus  vulgaris  and  other  related 
plant  sources.  Thymol  occurs  as 
colorless  crystals  which  are  often  large, 
or  as  a  white  crystalline  powder.  It 
melU  at  51*  C  and  boils  at  233*  C.  One 
gram  dissolves  in  1  liter  (L)  of  water.  It  • 
is  highly  soluble  in  alcohol,  chloroform, 
and  in  mineral  and  other  volatile  oils 
(Ref.  1).  Thymol  has  a  characteristic 
aromatic  thyme-like  odor  and  a  pungent 
taste.  It  has  appreciable  volatility  and 
can  be  administered  with  steam  or  in 
water  vapor  when  prepared  in  an 
aqueous  solution.  'Thymol  is  an  alkyl 
derivative  of  phenol  and  has 
bactericidal  fungicidal,  and 
anthelmintic  properties  (Ref.  2).  Its 
antimicrobial  effects  have  been 
described  elsewhere  in  this  document 
(See  part  IV.  paragraph  B.3.w.  below — 
Thymol.) 

(1)  Safety.  The  Panel  concludes  that 
thymol  is  safe  as  an  OTC  anesthetic/ 
analgesic  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

liymol  has  a  pleasant,  aromatic  odor. 
It  is  sometimes  referred  to  as  a  volatile 
or  essential  oil.  Thymol  has  been  used 
for  a  variety  of  medicinal  purposes  but 
has,  in  many  cases,  fallen  into  disuse 
and  been  supplanted  by  newer,  more 
effective  dnigs.  It  has  been  incorporated 
into  mouthwashes  for  its  antiseptic 
action  and  as  a  flavorant.  Thymol  has 
been  used  topically  and  orally  as  an 
antifungal  agent  for  the  treatment  of 
actinomycosis.  It  also  has  been  used 
internally  as  an  intestinal  antiseptic  and 
anthelmintic,  especially  against 
hookworm  (Refs.  3  and  4). 

The  intravenous  LDm  of  thymol  in 
mice  is  74  mg/kg  (Ref.  5).  Jenner  (Ref.  6) 
studied  the  acute  oral  toxicity  of  thymol 
instilled  into  the  stomach  by  intubation 
in  the  rat  and  guinea  pig.  The  LDm  for 
the  rat  was  980  mg/kg  and  for  the  guinea 
pig.  880  mg/kg. 

Chronic  toxicity  was  observed  in  5 
male  and  4  female  rats  given  an  oral 
dose  of  10,000  parts  per  million  for  19 
weeks.  No  imtoward  effects  were  noted 
after  this  period  of  time  (Ref.  7). 

Oral  ingestion  of  1  g  thymol  usually 
does  not  cause  any  adverse  symptoms 
except  the  feeling  of  warmth  in  the 
stomach.  According  to  Sollman  (Ref.  4): 

Larger  doses  (than  1  g]  produce  dizziness, 
severe  epigastric  pain,  excitement  soon 
followed  by  nausea,  vomiting,  marked 
weakness,  drowsiness,  quick  soft  pulse, 
tinnitus  and  deafness,  salivation,  sweating; 
then  collapse  %vith  cyanosis,  fainting,  coma, 
low  temperature,  slowed  pulse  and 


respiration.  Abmtion  may  result  Rashes  are 
not  ancominoiL 

A  report  by  Barnes  (Ref.  8)  noted  tihat 
over  1,000.000  doses  of  thymol  averaging 

1  g  per  dose  resulted  in  reported  deaths 
of  20  debilitated  patients. 

Samitz  and  Shmimes  (Ref.  9)  noted 
that  dentists  and  other  allied  personnel 
fotmd  thymol  one  of  the  less  frequent 
sensitizers  in  occupational  dermatoses. 
Thymol  irritates  the  mucous 
membranes,  but  when  topicaUy  applied 
to  the  skin  it  has  Uttle  effect  and  is 
virtually  unabsorbed  (Ref.  4).  The  oral 
toxicity  of  thymol  is  about  one-fourth 
that  of  phenol  and,  if  it  is  absorbed,  one- 
half  is  metabolized  totaUy.  He 
remainder  is  conjugated  with  sulfuric 
add  and  glucuronic  add  and  excreted 
into  the  urine  (Ref.  4). 

(2)  Effectiveness.  The  Panel  condudes 
that  there  are  insuffident  data  available 
to  permit  final  classification  of  the 
effectiveness  of  thymol  as  an  OTC 
anesthetic/analgesic  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

Iliymol  was  first  introduced  as  a 
disinfectant  It  has  a  phenol  coeffident 
of  27.6,  but  its  activity  is  greaUy  reduced 
by  the  presence  of  proteins.  It  also  has 
some  antiviral  activity  (Ref.  10).  In  1891 
Potter  (Ref.  11)  stated  that  thymol  was  a 
topical  anesthetic  when  used  on  the  skin 
and  mucous  membranes.  Buckley  (Rel 
12)  also  noted  that  thymol  had  topical 
analgesic  properties  and  was  considered 
superior  to  phenol  as  an  antiseptic. 

Hie  Panel  concedes  that  it  is  possible 
that  thymol  is  an  anesthetic  when 
topicaUy  used  on  the  mucous 
membranes  of  the  oral  cavity  because  of 
its  phenolic  nature,  but  it  does  not  have 
suffident  evidence  and  docimientation 
supporting  this  dainL  Most  of  the 
literature  reveiwed  on  the  subject  refers 
to  thymol's  antimicrobial  and  antifungal 
effects.  Although  1  to  2  percent 
concentrations  of  thymol  have  been 
used  clinically  for  topical  analgesia, 
there  is  insuffident  evidence  as  to  the 
effectiveness  of  such  concentrations. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  olden  Use  a 
0.006-  to  0.1-percent  concentration  of 
thymol  in  the  form  of  rinse,  mouthwash, 
gargle,  or  spray  not  more  than  three  to 
four  times  daily.  Use  a  lozenge 
containing  0,2  to  15.0  mg  of  thymol  every 

2  hours  if  necessary.  For  children  under 

3  years  of  age.  there  is  no  recommended 
dosage  except  under  the  advice  and 
supervison  of  a  dentist  or  physidan. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  health  care  anesthetic/ 
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analgesic  active  ingredients.  (S6e  part 
in.  paragraph  B.l.  above — Category  I 
Labeling.) 

(5]  Evolution.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
anesthetic/analgesics.  (See  part  III. 
paragraph  C.  below — Data  Required  for 
Evaluation.] 
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Category  m  Ubeling 

None. 

C.  Dota  Required  for  Evaluotion  — 

The  Panel  agrees  that  the  protocols 
reconunended  in  this  document  for 
studies  required  to  bring  a  Category  III 
drug  into  Category  I  are  in  keeping  with 
the  present  state  of  the  sciences  of 
pharmacology  and  therapeutics  and  the 
art  of  medicine  and  do  not  preclude  the 
use  of  any  advancements  or 
improvements  in  methods  for  obtaining 
data  that  might  be  developed  in  the 
future. 


1.  General  principles  in  the  design  of 
an  experimental  protocol  for  testing 
topical  anesthetics/analgesics  for  use  in 
the  oral  cavity.  The  effectiveness  of 
topical  anesthetics/analgesics  should  be 
determined  by  their  ability  to  obtund  or 
relieve  the  pain  and  discomfort  due  to 
acute  or  chronic  pathologic  states  of  the 
mouth  and  throat.  The  Panel  recognizes 
that  there  are  no  established  protocols 
for  testing  the  effectiveness  of  this 
category  of  product  by  using  objective 
methods  and  that  all  testing  is,  by  and 
large,  subjective.  Tests  can  be  made  on 
patients  who  have  pain  or  on  volunteers 
in  whom  pain  can  be  induced 
experimentally.  All  tests  should  involve 
a  double-blind,  placebo-controlled 
assessment  of  the  ability  of  the  drug  to 
decrease  pain  due  to  sore  mouth  and 
sore  throat. 

The  data  should  be  obtained  using  the 
.  same  drug  that  is  present  in  the  OTC 
preparation.  It  should  be  used  in  the 
same  dosage  and  applied  in  the  same 
manner  recommended  in  the 
instructions  in  the  labeling  of  the 
preparation.  Since  anesthetics/ 
analgesics  may  be  administered 
repeatedly  during  episodes  of  pain, 
dosing  should  be  at  appropriate  times 
necessary  to  maintain  optimal  reUef  of 
symptoms.  Data  should  also  be  obtained 
by  testing  the  topical  anesthetics/ 
analgesics  in  recommended 
concentrations  and  at  maximal  dosage 
frequencies  for  periods  of  at  least  5 
days.  This  must  be  done  in  order  to 
assess  both  its  sustained  effect  and  the 
potential  for  inducing  irritancy  or 
allergenicity. 

Volimteers  without  pain  may  be 
tested  using  an  estabUshed  method  of 
algesimetry  such  as  that  of  Adriani  and 
Zepemick  (Ref.  1)  which  utilizes  an 
electrical  current  applied  to  the  tip  of 
the  tongue  as  a  painful  stimulus. 
Nebulized  solutions  of  citric  acid  may 
also  be  used,  particularly  when 
obtaining  data  substantiating  a  cough 
claim. 

2.  Selection  of  patients.  Selection  of 
patients  for  testing  should  be  based  on 
the  cause  and  established  diagnosis  of 
sore  mouth  or  sore  throat.  Patients  with 
chronic  conditions  causing  sore  mouth 
or  sore  throat  usually  present  relatively 
stable  conditions;  consequently, 
subjects  of  this  type  may  be  selected  for 
a  cross-over,  double-blind  study.  Such 
subjects  can  serve  as  their  own  controls. 
Subjects  without  pain  being  tested  using 
algesimetric  methods  of  assessment  may 
be  tested  in  this  manner  also.  Patients 
with  acute  infections,  or  conditions  that 
induce  pain  in  the  mouth  and  throat 
represent  a  larger  portion  of  a  patient 
type  to  self-medicate  with  a  topical 
anesthetics/analgesics.  Because  of  the 


relatively  brief  duration  of  these  acute 
disorders  and  greater  variation  in  type 
and  intensity  of  the  pain  or  discomfort 
and  stability  of  the  lesion  causing  the 
pain,  a  greater  number  of  patients 
should  be  studied  than  when  the  cross- 
over, double-blind  technique  is  used. 
They  should  be  studied  by  assigning 
them  in  random  fashion  into  two  groups, 
a  placebo  group  and  a  drug  group.  The 
placebo  should  be  indistinguishable 
from  the  drug  being  tested.  Each  should 
be  of  equal  size.  Further,  for 
comparative  purposes,  all  groups  must 
be  matched  by  age,  sex,  and,  if  possible 
with  the  exception  of  the  volunteers,  the 
degree  of  pain  at  the  time  of  the  study. 

3.  Methods  of  study.  Observations  ' 
should  include  subjective  response  on 
patients  with  pain  and  the  responses 
measuring  the  anesthetic/analgesic 
effect  by  a  technique  of  algesimetry.  The 
technique  employed  by  Adriani  and 
Zepemick  (Ref.  1)  described  above, 
using  electrical  current  applied  to  the 
tongue  is  acceptable  to  the  Panel  and 
has  been  widely  used  in  evaluations  of 
effectiveness  of  topical  anesthetics/ 
analgesics  on  the  mucous  membranes. 
Individual  patient  diaries  should  be  kept 
in  which  is  recorded  all  pertinent  data 
such  as  date,  times  of  testing,  onset  and 
duration  of  pain  relief,  dose,  etc. 
Observation  should  include  the  time  of 
onset,  magnitude,  and  duration  of  the 
response.  A  scoring  technique 
evaluating  the  effectiveness  of  the  drug 
in  relieving  pain,  such  as  indicating  the 
response  as  0  for  no  effect,  1  for  poor,  2 
for  fair,  3  for  good,  and  4  for  excellent 
can  be  used. 

4.  Interpretation  of  the  data.  The 
recommended  dose  for  the  test  drug 
should  induce  a  statistically  significant 
reduction  in  mouth  and  throat  pain 
when  compared  with  a  placebo 
response. 

Evidence  of  a  drug's  effectiveness  is 
required  from  25  subjects  with  chronic 
pain  and  25  volunteers.  Subjects  should 
be  from  a  target  population  for  whom 
the  drug  is  intended  to  be  used.  Studies 
involving  patients  with  acute  pathologic 
states  for  whom  no  baseline  can  be 
obtained  should  include  75  to  100 
subjects.  A  minimum  of  three  different 
investigators  or  laboratories  must  be 
used. 

All  data  submitted  to  the  FDA  must 
present  both  favorable  and  unfavorable 
results. 

5.  Evaluation  of  safety.  Tests  of  safety 
should  involve  usual  tests  for  acute  and 
chronic  toxicity  relative  to  the  known 
possible  adverse  effects  of  drugs 
described  previously.  (See  part  II. 
paragraph  C.2.  above — ^Testing  for 
recategorization  of  Category  III 
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ingredients.)  Tests  should  be  done  and 
dose  response  curves  be  established  for 
acute  toxic  effects  utilizing  the  dose 
range  from  minimum  effectiveness  dose 
up  to  a  maximum  therapeutic 
effectiveness. 
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IV.  Anthnicrobial  Agents 

A.  General  Discussion 

The  Panel  disagreed  on  important 
issues  relevant  to  the  safety  and 
effectiveness  of  antimicrobial  agents 
and  also  on  the  types  of  testing 
methodologieB  to  be  included  in  the  data 
required  for  evaluation  of  antimicrobial 
agents.  Accordingly  part  IV. — 
Antimicrobial  Agents  consists  of  a 
majority  report  and  a  minority  report. 
The  mioority  report  reflects  the  opinion 
of  one  Panel  member. 

1.  General  comments.  Topical 
antimicrobial  ingredients  are  appUed  to 
the  mucous  membranes  of  the  mouth 
and  throat  to  kill,  inhibit  the 
proliferation  of,  or  alter  the  metabolic 
activity  of  all  types  of  microorganisms, 
both  pathogenic  and  non-pathogenic. 
This  process  is  called  "antiseptics"; 
agents  that  are  used  for  this  purpose  are 
called  "antisepsis."  The  term 
"antiseptic"  implies  that  some 
therapeutic  benefit  results  when  such 
agents  are  used.  Antiseptics  are  used  in 
an  attempt  to  sterilixe  intact  cutaneous 
and  mucous  surfaces,  contaminated  or 
infected  woimds,  mucosal  ulcerations, 
or  other  lesions  caused  by  pathogenic 
microbial  activity.  There  is  considerable 
evidence  indicating  that  these  agents 
are  not  only  ineffective  but  may  also 
retard  the  healing  of  clean  or  infected 
wounds. 

There  is  an  abundance  of 
documentation,  both  in  older  and  more 
recent  authoritative  texts  written  by 
authorities  on  microbiology,  which 
states  that  the  topical  application  of 
antiseptics  is  of  doubtful  therapeutic 
value. 

Grollman  and  Slaughter  (Ref.  1)  states 
as  follows: 

A  very  large  number  of  substances  possess 
disinfectant  properties,  that  is,  are  capable  of 
destroying  microbes  when  they  can  be 
applied  in  sufRdent  quantity.  They  have  no 
specific  action  on  the  microbest  however,  but 
act  as  general  protoplasmic  poisons, 
destroying  living  tissue  of  all  lands  wherever 
they  come  in  contact  with  it  On  the  other 
hand  drugs  sudi  as  strychnine,  which  act  on 
specialised  parts  of  fite  vertebrate  organism 
and  have  less  effect  on  the  less  differentiated 
tissues,  are  equally  harmless  to  the 
undifferentiated  protoplasm  of  the  microbes. 


It  is  of  importance  to  note  that  the  ordinary 
antiseptics  do  not  act  more  strongly  on 
microbes  than  on  the  tissues  in  which  they 
are  embedded  or  on  the  phagocytes  with 
which  the  organism  is  combating  the 
infection.  The  destruction  of  the  septic 
organisms  in  a  wounded  surface  entails  the 
destniction  of  the  surrounding  cells  also. 
Thus  disinfection  can  only  be  carried  out  in  a 
part  in  which  the  superficial  cells  are  not  of 
vital  importance  and  may  be  restored  by  new 
growth.  It  is  therefore  impossible  to  disinfect 
the  tissues  of  the  Iwdy  as  a  whole  unless  a 
drug  is  parasitotropic  that  is,  has  a  specific 
affinity  for  the  parasite  rather  than  for  the 
organs  in  general  (organotropic).  Although 
many  attempts  were  made  to  find  drugs 
manifesting  such  selectivity  it  was  only  vritii 
the  introduction  of  the  sulfonamides, 
antibiotics  and  other  systemic  anti-infectives 
that  this  goal  was  attained.  By  the  local  or 
systemic  appUcation  of  these  substances 
antisepsis  may  tie  obtained  without  injury  to 
the  normal  tissues.  The  term  antiseptic  is 
now  usually  limited  to  the  drugs  exerting  a 
local  anti-infective  action  although  in  its 
broad  sense  it  should  also  include  the 
systemic  anti-infectives  described  in  previous 
sections. 

*  *  *  If  microbes  were  confined  to  the 
surface,  the  latter  would  be  sufficient  for 
their  destruction,  but  in  order  to  disinfect  a 
wound  it  is  necessary  to  penetrate  more 
deeply  and  thus  efficient  disinfection  impUes 
a  certain  amount  of  destruction  to  the  tissues 
in  which  the  microbes  are  harbored.  This 
local  destruction  of  cells  and  nervous 
structures  induces  pain  and  irritation  and 
many  efficient  disinfectants  are  irritants. 
There  action  as  irritants  arises  from  the  same 
qualities  as  their  disinfectant  power,  namely, 
from  their  general  toxicity  to  living  matter. 

When  a  surface  has  been  poisoned  by 
means  of  disinfectants,  it  heals  less  quickly, 
and  this  had  led  to  the  more  sparing  use  of 
antiseptics  and  to  the  development  of  the 
aseptic  method,  in  which  organisms  are 
excluded  instead  of  being  admitted  and  then 
destroyed.  With  the  discovery  of  the 
sulfonamides  and  antibiotics  these,  in  turn, 
displaced  the  previously  used  antiseptics  in 
many  cases  for  these  substances  not  only 
inhibit  the  growth  of  the  invading  pathogens 
but  induce  only  minimal  or  no  injury  to  the 
normal  tissues. 

In  addition  to  their  local  effect  many  of  the 
antiseptic  and  disinfectant  drugs  have  a 
further  poisonous  action  when  they  are 
absorbed  and  circulate  in  the  blood,  and  this 
has  led  to  a  further  limitation  of  their  use. 
This  genenil  action  does  not  necessarily  arise 
from  the  qualities  which  render  them 
antiseptic  and  may  be  avoided  by  care  in  the 
choice  of  the  drug  and  in  its  use. 

Sollmann  (Ref.  2)  states  as  follows: 

The  field  of  antiseptics  has  become 
considerably  restricted  since  they  were 
introduced  by  Lister.  They  can  be  highly 
effective  outside  the  l>ody  but  they  rarely 
penetrate  sufficiently  to  kill  bacteria  in  liviog 
tissues.  When  they  do  penetivte  they  are 
generally  more  effective  in  killing  tissue  cells 
than  the  t>acteria.  Hiey  do  not  really  disinfect 
the  tissues  but  may  kill  and  embalm  the 
bacteria  on  the  surface. 


Goth  (Ref.  3)  states  as  follows: 

Prior  to  the  discovery  of  chemotfaerapeutic 
agents,  there  was  much  preoccupation  in 
synthesizing  new  compounds  that  could  kill 
bacteria  rapidly  in  high  dilutions.  The  new 
antiseptics  were  generally  compared  with 
phenol  and  the  ratio  of  the  dilution  that  was 
necessary  for  killing  test  organisms  in  vitro 
was  called  the  phenol  coefficient.  These 
efforts  were  so  successful  that  antiseptics 
were  synthesized  that  were  100  times  more 
potent  than  phenol  in  killing  bacteria  in  leas 
than  10  minutes. 

In  retrospect  much  of  this  effort  was 
misdirected.  Any  drug  that  can  kill  bacteria 
in  a  few  minutes  is  bound  to  have  a  toxic 
effect  on  mammahan  tissues.  It  is  not 
surprising  that  even  the  most  potent 
antiseptics  were  completely  incapable  of 
curing  a  systemic  t>acterial  infection  because 
the  testing  methods  used  for  their 
development  were  designed  for  potency  and 
not  a  favorable  therapeutic  effect  The 
discoverers  of  I^ootonsil  decided  to  test 
every  compound  against  systemic  infection  in 
mice.  The  sulphonamides  and  penicillin 
would  never  have  been  discovered  by  testing 
methods,  such  as  the  use  of  the  phenol 
coefficient  Not  only  the  phenol  coefficient 
but  all  tiie  tools  for  evaluation  of  antiseptics 
are  poor.  It  is  not  surprising  that  the  field  is 
dominated  by  empiricism  and  is  greatly 
influenced  by  fashion. 

Esplin  (Ref.  4)  states: 

No  group  of  drugs  is  employed  more  widely 
than  the  antiseptics  and  disiiifectants.  Among 
the  agents  discussed  in  this  chapter  are  those 
germicides  that  are  the  most  useful;  however, 
some  agents  are  mentioned  not  because  they 
are  particulariy  efficacious  but  because  they 
are  widely  used. 

The  concept  that  infections  diseases  are 
spread  by  microorganisms,  at  first  so 
reluctantly  accepted  by  the  medical 
professioa  is  now  embraced  by  the  layman 
with  an  enthusiasm  that  is  exceeded  in 
degree  only  by  ignorance.  Each  decade  has 
seen  advances  in  the  discriminate  and 
scientific  use  of  disinfectants  in  reducing 
dissemination  of  pathogenic  microorganisms 
and  in  the  control  of  systemic  and  local 
infections  by  antibiotics  and  antiseptics. 
Nevertheless,  the  layman  hequentiy  employs 
the  readily  availaltle  germicidal  agents  in  a 
ritual  manner  that  rarely  produces 
substantial  t>enefit  and  often  results  in 
serious  harm. 

But  the  layman  does  not  acquire  this  ritual 
instinctively  nor  does  he  follow  it  without 
persuasion.  Those  who  profit  from  the 
promotion  of  germicidal  preparations  use  the 
most  advanced  technics  in  the  advertising 
media  to  induce  the  uniformed  to  purchase, 
through  fear  of  infectioa  preparatioas  that 
are  usually  cosdy,  often  worthless,  and 
sometimes  dangerous.  The  insecure  layman  is 
offered  germicidal  solutions,  sprays, 
powders,  and  ointments  for  application  to 
every  surface  and  orifice  of  the  body.  The 
germophobia  that  drives  him  to  this  needless 
expense  is  entirely  inappropriate  to  the 
present  age.  Information  more  directly 
serving  the  interests  of  pubUc  health  would 
instruct  in  the  rational  prevention  and 
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treatment  of  infectious  disease.  This 
"infonnation  gap"  is  illustrated  by  the 
common  practice  of  using  ineffective 
antiseptics  in  wounds,  cuts,  and  abrasions  in 
the  mistaken  belief  that  they  reduce  the 
chance  of  acquiring  tetanus,  a  disease  that  is 
entirely  preventable  by  proper  immunization. 
Nevertheless,  there  are  indispensable  uses 
of  disinfectants  in  the  household,  in  hospital 
sanitation,  and  in  public  health  measures.  ° 
Likewise,  antiseptics  find  many  legitimate 
therapeutic  applications.  The  extent  of  use  of 
antiseptics  in  therapy  of  local  infections  has 
declined  with  the  increasing  number  of 
antibiotics  and  other  systemic 
chemotherapeutic  agents  available.  In  spite 
of  this  fact,  antiseptics  are  sometimes  still  of 
value  in  treating  local  infections  caused  by 
microorganisms  refractor/ to  systemic 
chemotherapy.  It  is  the  problem  of  the 
physician  to  choose  wisely  from  the  vast 
number  of  available  drugs  and  to  delineate 
the  beneficial  and  the  harmful  uses  of 
germicides. 

Esplin  (Ref.  4)  further  states  as 
follows: 

*  *  '  Among  the  first  uses  of  antiseptics  in 
medicine  were  the  treatment  of  wounds.  It  is 
now  apparent  that  most  germicides  are  of 
little  value  for  this  purpose  due  to  their  poor 
penetration  into  foci  of  infection,  relatively 
low  efficacy  in  body  fluids,  and  their 
propensity  for  causing  local  tissue  damage. 
They  cannot  be  reUed  upon  to  prevent 
infection  from  bacterial  contaminants,  and 
they  are,  in  general,  markedly  inferior  to 
systemic  chemotherapeutic  agents  in 
controlling  an  infection  once  it  has 
developed.  In  the  hands  of  experienced 
surgeons,  selected  germicides  may  be  useful 
in  cleansing  wounds  and  In  reducing 
bacterial  contamination.  However,  the 
common  betief  that  the  substantial  benefit  is 
obtained  from  the  application  of  antiseptics 
to  woimds,  cuts,  and  abrasions  is  not 
supported  by  the  considerable  evidence  in 
this  field.  The  various  applications  of  surgical 
antiseptics  have  been  considered  in  detail  by 
Price  (1968).  (Price.  P.  B.,  "Surgical 
Antiseptics,"  in  "Disinfection,  Sterilization, 
and  Preservation,"  edited  by  C  A.  Lawrence 
and  S.  S.  Block,  Lea  and  Febiger, 
Philadelphia,  pp.  401-429, 1968.] 

The  majority  of  local  infections  respond 
more  dramatically  to  appropriate 
chemotherapeutic  drugs  administered 
systemically  than  to  antiseptics.  Antiseptics 
are  sometimes  useful  in  treating  infections 
caused  by  microorganisms  that  are 
unafiected  by  chemotherapeutic  drugs, 
through  the  development  of  drug  resistance 
or  otherwise.  In  refractory  infections, 
antiseptics  are  occasionally  employed  in 
conjunction  with  systemic  chemotherapeutic 
agents.  Furthermore,  germicidal  drugs  are 
useful  in  the  prophylaxis  against  specific 
infections. 

Jawetz,  Melnick,  and  Adelberg  (Ref.  5] 
state  as  follows: 

Disinfectants.  Disinfectants  and  antiseptics 
differ  from  systemic  reactive  antimicrobials 
in  that  they  possess  little  Selective  toxicity. 
They  are  toxic  not  only  for  microbial 
parasites  but  for  host  cells  as  well;  therefore. 


they  can  be  used  only  to  inactivate 
microorganisms  in  the  inanimate 
environment  or  to  a  limited  extent  on  skin 
surfaces  but  they  caimot  be  administered 
systemically  and  are  not  active  in  tissues. 

Modell.  Schild.  and  Wilson  (Ref.  6) 
state  as  follows: 

Tlie  number  of  disinfectants  and 
antiseptics  used  is  large  because  there  is  no 
such  thing  as  an  ideal  disinfectant.  The 
properties  required  vary  widely,  according  to 
the  manner  in  which  the  drug  is  intended  to 
be  used.  The  intensity  and  speed  with  which 
a  drug  kills  bacteria  can  be  measured  in  a 
test  tube,  and  this  information  is  of  great 
value  for  determining,  for  example,  the 
relative  efficiency  of  disinfectants  when 
applied  to  inorganic  material.  Such 
measurements  give  little  indication  of  the 
relative  values  of  disinfectants  when  appUed 
to  living  tissues,  because  in  this  case  the 
important  issue  is  whether  the  substance  that 
will  kill  or  at  least  prevent  the  multiplication 
of  bacteria  will  not  also  injure  the    ' 
surrounding  tissues.  Indeed,  some  of  the  best 
antiseptics  for  the  treatment  of  wounds  are 
substances  which  have  a  relatively  feeble 
and  slow  action  in  vitro,  and  there  are 
authoritative  opinions  that  beyond  their 
mechanical  effects  of  removing  debris  and 
soil  they  accomplish  little. 

Banovetz  (Ref.  7]  states: 

Topical  Medication  for  t/ie  Throat 
Definitive  topical  treatment  of  pharyngeal 
disease  is  not  possible  except  in  monilial 
infections  for  which  nystatin  is  used.  For  the 
most  part  treatment  is  symptomatic.  Patients 
feeling  better  will  continue  treatment  but  the 
critical  physician  must  regard  this  as  art  and 
not  science.  Painting  sore  throats  with  2% 
silver  nitrate  or  Mandel's  solution  (iodine)  is 
comforting  but  not  antibacterial. 

Medical  troches  do  not  deUver  drugs  below 
the  epithelial  surfaces  but  they  may  have 
some  surface  cleansing  action. 

Althou^  silver  nitrate  is  not  an 
ingredient  considered  by  the  Panel  for 
OTC  use,  it  is  a  topical  antiseptic.  Iodine 
has  been  considered  by  this  Panel  for 
topical  use  to  treat  sore  throat  and  sore 
mouth. 

Harvey  (Ref.  8)  states: 

Antiseptics  and  disinfectants  are  employed 
very  widely  and  are  thus  deserving  of  sober 
consideration. 

Once  the  germ  theory  of  disease  was 
accepted  by  the  medical  profession  and 
antisepsis  by  chemical  agents  was 
demonstrated  sdentiflcally,  topical 
antimicrobial  drugs  were  employed  with 
naive  enthusiasm  by  both  physicians  and 
laymen.  Astute  physicians  early  learned  the 
limitations  of  antiseptics,  but  the  vast 
majority  of  physicians  and  laymen  alike 
employed  such  drugs  uncritically  and  often 
inappropriately,  encouraged  by  promotional 
propaganda  almost  from  the  very  beginning. 
Although  several  effective  and  useful 
antiseptics,  such  as  iodine,  were  known  quite 
early,  in  the  first  half  of  this  century  there 
was  a  rush  to  accept  a  host  of  lesser  and 
even  useless  drugs.  The  euphoria  surrounding 


the  discovery  of  the  sulfonamides  and 
antibiotics  obscured  the  need  for  a 
thoroughgoing  appraisal  of  the  value  of 
antiseptics,  collectively  and  individually. 
Only  a  few  of  the  antiseptics  have  been 
subjected  to  controlled  clinical  comparison 
with  other  agents,  and  clinical  standards 
have  yet  to  be  accepted.  Both  laymen  and 
many  physicians  still  continue  to  employ  the 
topical  antimicrobial  drugs  in  a  ritual  maimer 
that  is  often  irrational,  usually  ineffective, 
and  occasionally  harmful. 

Nevertheless,  there  are  indispensable  uses 
of  disinfectants  in  the  household,  in  hospital 
sanitation,  and  in  public  health  measures. 
Likewise,  antiseptics  find  many  legitimate 
therapeutic  applications.  Even  though 
systemic  antimicrobial  drugs  have  quite 
properly  caused  a  decline  in  the  use  of 
topical  anti-infective  agents,  antiseptics  are 
sometimes  still  of  value  in  treating  local 
infections  caused  by  microorganisms 
refractory  to  systemic  chemotherapy  and  in 
the  supplementation  of  such  therapy.  It  is  the 
problem  of  the  physician  to  choose  wisely 
from  the  vast  nimiber  of  available  drugs  and 
to  delineate  the  beneficial  and  the  harmful 
uses  of  germicides. 

In  this  chapter  [of  "The  Pharmacological 
Basis  of  Therapeutics"),  a  drug  may  receive 
special  attention  because  of  its  undoubted 
efficacy,  its  toxicity,  or  the  need  to  deflate  an 
undeserved  statiis. 

Sanders  and  Sanders  (Ref.  9)  state  as 
follows: 

Antibiacterial  agents  may  adversely  affect 
the  host  either  directly  or  indirectly.  Direct 
injury,  or  toxicity,  is  the  focal  point  of  this 
review.  Indirect  injury  may  result  from  (a) 
induction  of  an  allergic  or  hypersensitivity 
reaction  in  which  components  of  the  immune 
system  (antibody,  activated  cells, 
complement)  mediate  damage  to  host  tissues 
or  (b)  alteration  of  the  ecological  balance  of 
the  normal  microbial  flora  which  facilitates 
superinfection  or  impairs  epithelial 
physiology  or  nutrition. 

Many  clinicians  consider  the 
appUcation  of  antiseptic  solutions  to 
contaminated  wounds,  ulcerations,  or 
other  lesions  due  to,  microbial  activity 
an  unphysiologic  procedure  of  doubtful 
value,  and  they  feel  that  their  use  can  be 
harmful.  Therefore,  they  recommended 
that  antiseptics  not  be  applied  to  clean 
wounds  or  lesions  resulting  firom 
microbial  activity.  Careful  cleansing  or 
irrigation  of  wounds  and  ulcerations  and 
removal  of  foreign  material  from 
ulcerated  surfaces  by  mechanical 
means,  such  as  swabbing,  irrigation,  or 
use  of  sprays  to  assure  free  drainage, 
are  considered  more  effective  and  less 
likely  to  injure  tissues. 

Most  antiseptics  harm  both  the 
microorganism  and  cells  of  the  host 
They  cannot  be  used  systemically. 
Except  for  use  on  the  skin,  they  are  of 
limited  value.  The  introduction  of  anti- 
infective  drugs  such  as  the 
chemotherapeutic  agents,  antibiotics. 
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and  other  drugs  possessing  selective 
toxicity  for  particular  microorganisms  or 
classes  of  pathogenic  microorganisms 
without  harming  the  cells  of  the  host, 
has  caused  relegation  of  most 
antiseptics  for  use  in  the  mouth  and 
throat  into  obsolescense.  It  is  the 
consensus  of  the  Panel  that  the  term 
"oral  antiseptic"  not  be  used. 

Despite  these  well-known  concepts 
concerning  the  possible  adverse  effects 
of  antiseptic  agents,  the  practice  of  using 
these  agents  to  attempt  to  relieve 
symptoms  due  to  infections  or  to 
accelerate  wound  healing  is  so  ingrained 
in  the  minds  of  both  consmners  and 
health  professionals  alike  that 
attempting  to  discourage  their  use 
appears  to  be  futile.  In  addition,  the 
promotional  practices  of  manufacturers 
of  OTC  products  encourage  rather  than 
discourage  self-medication  with  these 
products. 

The  ideal  antiseptic  should  destroy  all 
types  of  bacteria,  fungi,  viruses,  and 
other  infective  oiganisms  without 
harming  the  living  tissues  of  the  host 
None,  however,  have  been 
demonstrated  to  have  this  attribute,  and 
some  healthy  cells  are  invariably 
injured.  All  effective  antiseptics  are 
general  protoplasmic  poisons  and  most 
have  limited  and  varying  spectra  of 
antimicrobial  activity  which  also  limit 
their  usefulness. 

Antiseptics  and  antisepsis  must  be 
distinguished  from  disinfectants  and 
disinfection.  Disinfectants  are  used  on 
inanimate  objects  to  destroy 
microorganisms  that  are  in  the 
nonsporing  state.  Some  disinfectants, 
such  as  phenol  and  the  quaternary 
nitrogenous  compounds,  can  be  used  as 
antiseptics  if  they  can  be  diluted 
sufficiently  to  minimize  injury  to  living 
tissues  without  loss  of  antimicrobial 
activity.  Other  antimicrobial  agents  are 
not  suitable  as  antiseptics,  particularly 
in  the  mouth  and  throat.  They  may 
require  prolonged  contact  to  be  effective 
and  this  is  usually  difficult  to  achieve  on 
oral  mucosa.  Futhermore,  prolonged 
contact  increases  the  likelihood  of 
simultaneous  injury  to  the  pathogenic 
organisms  as  well  as  to  the  cells  of  the 
host.  Sterilization  is  the  complete  and 
total  destruction  of  all  microbial  life, 
including  bacterial  spores,  vegetating 
bacteria,  viruses,  and  fungi.  Any  agent 
that  does  not  cause  total  destruction  of 
microorganisms  is  a  disinfectant  when 
used  on  an  inanimate  object  and  an 
antiseptic  when  used  on  living  tissues. 
The  term  "sanitize"  is  used  to  denote  the 
reduction  of  bacterial  flora  on  inanimate 
objects  to  an  acceptable  level  that 
reduces  the  chance  of  infections.  These 
terms  are  often  confused,  used 


erroneously,  and  sometimes 
interchangeably. 

In  summary,  an  "antimicrobial  agent" 
kills  or  interferes  with  the  proliferation 
and  activity  of  many  microorganisms, 
both  pathogenic  or  non-pathogenic.  A 
therapeutic  benefit  may  or  may  not  be 
derived  from  its  use.  An  "antiseptic"  is 
an  antimicrobial  agent  which,  when 
used  on  living  tissues,  produces  some 
therapeutic  benefit  and  acts  to 
counteract  an  infection.  A  "disinfectant" 
is  an  antimicrobial  agent  used  on 
inanimate  objects  to  kill  all  types  of 
microorganisms  that  are  in  the 
nonsporing  state.  A  "sanitizing  agent"  is 
an  antimicrobial  agent  that  reduces 
bacterial  flora  on  inanimate  objects  to  a 
level  that  reduces  the  possibihty  of 
infections. 

The  virucidal  effects  of  many 
antimicrobial  agents  have  not  been 
established  with  certainty.  Many  agents 
that  kill  bacteria,  fungi,  or  other 
pathogenic  organisms  do  not  kill  viruses. 
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2.  Antimicrobial  agents  for  use  in  the 
oral  cavity.  The  most  widely  used 
antimicrobal  agents  in  OTC  oral  health 
care  drug  products  are  aliphatic 
alcohols,  aromatic  alcohols  (phenolic 


compounds),  elemental  and  organic 
iodine  preparations,  organic  derivatives 
of  mercury,  preparations  containing 
alimiinimi,  zinc,  or  chromium,  cationic 
agents  such  as  quaternary  nitrogenous 
compounds,  anionic  agents  such  as 
detergents  and  soaps,  boric  acid  and 
other  boron  derivatives,  chelating  agents 
such  as  oxyquinoline,  and  oxidizing 
agents  such  as  the  peroxides.  Various 
balsams,  tars,  and  aromatic  bodies, 
often  referred  to  as  volatile  (essential) 
oils,  have  been  used  as  antimicrobial 
agents  since  earliest  antiquity.  A  general 
discussion  of  the  chemical  nature  and 
therapeutic  effectiveness  of  these  agents 
appears  below. 

The  ideal  antimicrobial  agent  should 
possess  selective  toxicity,  that  is.  it 
shoidd  idll  or  permanently  inhibit  the 
activity  of  pathogenic  organisms  without 
causing  injury  to  the  cells  of  the  host 
harboring  the  pathogeiL  None  of  the 
antimicrobial  agents  used  in  OTC  oral 
health  care  products  have  been 
demonstrated  to  possess  this  attribute. 
The  antibiotics  and  various 
chemotherapeutic  agents  come  closest 
to  attaining  this  attribute.  These, 
however,  are  not  available  to  consiuners 
as  OTC  products  because  the  diagnosis 
of  the  clinical  conditions  requiring  their 
use,  determination  of  appropriate 
dosage,  and  the  selection  of  the  proper 
antimicrobial  agent  must  be  done  by  a 
dentist  or  physician.  Furthermore,  they 
act  systemically  and  must  be 
administered  orally  or  parenterally  so 
that  they  can  cinnilate  in  the  blood  and 
reach  the  infected  areas  via  that  route. 

It  is  the  consensus  of  the  Panel  that 
the  effective  use  of  antimicrobial  agents 
in  OTC  products  for  self-medication  and 
relief  of  symptoms  due  to  infections  of 
the  mouth  and  throat  caused  by 
pathogenic  organisms  has  not  been 
convincingly  demonstrated.  The  use  of 
these  antimicrobial  active  ingredients 
appears  to  be  unwarranted,  and  there  is 
evidence  that  they  may  be  harmful  in 
some  instances.  The  Panel  recognizes 
that  antiseptics  have  widespread 
acceptance  by  the  lay  consimier  even 
though  indisputable  evidence  of  their 
effectiveness  has  not  been  documented 
by  controlled  studies  or  proven  to  be  of 
benefit  from  widespread  clinical 
experience.  The  Panel,  therefore,  feels 
obligated  to  discourage  the  use  of 
antimicrobial  agents  in  oral  health  care 
products  and  reconmiends  only  those 
that  are  proven  to  be  safe  and  effective 
and  can  be  used  properly  for  self- 
medication. 

The  Panel  concludes  that  there  are  a 
number  of  valid  reasons  for  advocating 
that  antimicrobial  agents  not  be  used  for 
therapeutic  purposes  in  OTC  oral  health 
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care  preparations.  First,  the  Panel 
believes  that  the  consumer  is  unable  to 
deiermine  the  identity  of  organisms 
causing  the  symptoms  requiring 
treatment  and  would  not  be  able  to 
exercise  proper  judgement  in  selecting 
the  correct  agent,  even  if  the  natiire  of 
the  microorganism  were  known.  Second, 
topically  applied  antiseptics  act 
superflcially  on  the  surface  of  a  lesion 
and  do  not  necessarily  penetrate  deeply 
into  the  tissues  at  the  site  of  action  of  an 
inflammatory  process.  Thus,  only  the 
microorganisms  on  the  mucosal  surface 
are  killed,  while  those  deep  in  an 
inflammatory  process  are  untouched. 
Third,  antiseptics  may  also  kill 
indigenous  oral  microorganisms  which 
maintain  a  delicate  balance  between  the 
nonpathogenic  and  pathogenic  microbial 
population  of  the  mouth.  Fourth,  the 
action  of  antimicrobial  agent  has  been    . 
diluted  or  eliminate  by  salivation  and 
swallowing,  the  growth  of  the  organism 
resumes.  Fifth,  antimicrobial  agents  may 
lead  to  development  of  resistant  strains 
of  pathogens  that  persist  in  the  mouth 
and  throat  and  kill  or  injure  some  of  the 
cells  of  the  host.  Sixth,  they  may  lower 
the  "resistance"  of  host  tissues  by 
nullifying  the  actions  of  immune 
substances  in  the  mucosa  (IgA,  IgG,  and 
IgM  antibodies).  Seventh,  no  conclusive 
data  are  available  from  controlled 
studies  to  show  that  no  harm  results 
from  long-term  use  of  antimicrobial 
agents  on  a  day-to-day  basis  for 
prophylactic  purposes  in  the  absence  of 
a  pathologic  process.  Eighth,  data  on 
delayed  toxic  effects  from  long-term  use 
are  not  available.  Ninth,  conclusive 
controlled  studies  are  not  available  to 
show  that  a  health  benefit  results  from 
long-term  use  of  antimicrobial  agents 
applied  to  the  oral  cavity  on  a  day-to- 
day basis  for  prophylactic  or  therapeutic 
purposes. 

The  Panel  has  referred  to  the 
conclusions  of  a  previous  Commissioner 
of  the  FDA  on  the  lack  of  evidence  of 
effectiveness  of  gargles  and 
mouthwashes  containing  antimicrobial 
ingredients  from  data  submitted  by  the 
NAS/NRC.  (See  part  II.  paragraph  B.5. 
above — Dosage  forms  of  oral  health  care 
products.) 

The  Panel  is  also  mindful  of  the 
position  of  the  Council  on  Dental 
Therapeutics  (Ref.  1): 

Many  germicidal  claims  are  included  in 
mouthwash  advertising  directed  either  to  the 
dentists  or  to  the  public.  Attention  should 
therefore  be  directed  to  the  following 
considerations:  (1)  No  method  is  yet  available 
to  give  a  thoroughly  satisfactory  comparison 
of  germicidal  agents  in  a  test  tube  with  the 
same  agents  under  the  actual  conditions  of 
their  use  in  the  oral  cavity.  (2)  There  is  no 
adequate  eAridence  that  the  average  person 


beneHts  by  a  nonspecific  change  in  the  oral 
flora.  (3)  Some  uncertainty  still  exists 
concerning  the  role  of  microorganisms  as 
etiologic  agents  of  many  oral  diseases. 

OTC  oral  health  care  products  are  the 
only  products  containing  antimicrobial 
agents  that  are  used  for  protracted 
periods  of  time  on  a  day-to-day  basis, 
perhaps  even  spanning  a  lifetime.  They 
are  used  for  medicinal  purposes  when 
no  symptoms  exist  or  when  no  obvious 
signs  of  a  disease  are  present  and 
without  any  direct  advice  or  sanction  by 
a  physician  or  a  dentist.  The  Panel, 
therefore,  concludes  that  antimicrobial 
agents  should  be  used  for  oral  health 
care  only  when  specific  symptoms,  (e.g., 
sore  throat  or  sore  mouth)  are  present 
justifying  the  need  for  a  specific  product 
whose  effectiveness  has  been 
established. 
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3.  Mode  of  action.  The  following 
discussion  is  based  on  a  review  of 
several  sources  (Refs.  1  through  6). 

Antiseptics  and  disinfectants  exert 
their  antimicrobial  activity  in  a  variety 
of  ways.  They  may  act  by  coagulation  or 
denaturation  of  protoplasmic  proteins. 
The  phenols  and  certain  metallic  agents, 
such  as  derivatives  of  mercury,  zinc,  and 
altmiinum,  and  alcohols  act  in  this 
manner.  Some  cause  cell  lysis 
(alteration  of  cell  membranes  that 
causes  leakage  of  protoplasm).  They 
may  be  "surface-acting"  substances 
which  decrease  the  permeability  of  a 
cell  by  lowering  surface  tension  at  the 
cell  membrane  and  fluid  interface.  The 
quaternary  nitrogenous  compounds  or 
the  "quats"  act  in  this  manner.  (Since 
"the  quats"  are  widely  used  in  OTC  oral 
health  care  products,  their  mechanisms 
of  action  are  described  in  more  detail 
below.  (See  part  IV.  paragraph  A.8. 
below— <3uatemary  nitrogenous  cationic 
antimicrobial  agents.)  Others  act  by  the 
denaturation  and  inactivation  of 
enzymes,  which  interferes  with  the 
metabolic  activity  of  the  cell.  Some 
apparently  penefrate  into  the  interior  of 
the  cell  by  virtue  of  their  lipid  solubility 
and  alter  the  intracellular  biochemical 
activities  in  the  membrane  and  within 
the  cell.  Some  are  oxidizing  agents  that 
act  on  the  cell  membrane  or  penetrate 
into  the  cells  and  alter  the  chemical 
structures  of  cellular  constituents  or 
metabolic  activities  of  the  cell. 

Penetration  of  antimicrobial  agents 
into  the  cell  usually  occurs  by  simple 
diffusion.  It  can  be  facilitated  by 
substances  in  the  extracellular  fluid  that 
decrease  their  solubility  in  the 


surrounding  medium.  Some 
antimicrobial  agents  may  accumulate  on 
the  cell  surface  by  adsorption  and 
surround  the  microorganism  with  a 
dense  layer  of  the  agent  resulting  in 
altered  cell  permeability  which  makes 
the  cell  unable  to  function.  Mercuric 
chloride  may  act  in  this  manner.  Certain 
antiseptics,  such  as  phenol,  that  enter 
the  cell  by  simple  diffusion  do  not 
necessarily  accumulate  in  its  interior. 
They  continue  to  penetrate  info  the  cell 
and  alter  its  structure  and  physiological 
activity.  The  concentration  in  the  cell  is 
no  greater  than  the  concentration  in  the 
solution  surroimding  it,  but  it  continues 
to  act  as  it  moves  inward.  This  attribute 
limits  the  safety  of  phenohc  compounds 
because  they  act  in  the  same  maimer  on 
tissue  cells  of  the  host. 

Most  chemical  agents  that  are  used 
for  topical  antisepsis  do  not  act 
selectively  and  do  not  exert  their 
adverse  effects  solely  on  the 
microorganism.  They  generally  injure 
both  the  cells  of  the  host  and  the 
microorganism.  The  harm  that  results  to 
healthy  tissue  cells  occasionally  offsets 
any  beneficial  effects  that  might  be 
obtained  by  the  action  of  an  antiseptic. 

The  effectiveness  of  antiseptics 
depends  upon  the  concentration  in  the 
meditun  in  which  it  is  dissolved, 
duration  of  contact  with  the 
microoi^anism,  pH  of  the  surroimding 
mediimi,  the  environmental  temperature, 
and  the  presence  of  inorganic  or  organic 
matter.  The  latter  may  nullify  the 
activity  of  many  of  the  effective 
antimicrobial  ingredients. 

Different  species  of  microorganisms 
vary  in  their  resistance  and 
susceptibihty  to  an  antimicrobial  agent. 
Different  cultures  of  the  same 
microorganism  and  even  different 
individual  microorganisms  in  the  same 
culture  may  exhibit  marked  variations  in 
susceptibility  to  a  particular 
antimicrobial  agent. 

The  efficiency  of  any  disinfectant 
depends  on  the  concentration  that 
comes  into  contact  with  the 
microorganism  and  its  duration  of 
contact.  Thus,  a  solution  of  mercuric 
chloride  whose  concentration  is  1:3,000 
is  more  efficient  that  one  whose 
concentration  is  1:10,000.  Exposure  to 
the  more  concentrated  solution  for  2 
minutes  kills  more  microorganisms  than 
exposure  to  the  more  dilute  solution  for 
5  minutes.  However,  germicidal  activity 
is  not  necessarily  directly  proportional 
to  concentration.  For  example, 
concentrations  of  alcohol  above  95 
percent  kill  bacteria  less  rapidly  than 
the  70  percent  to  95  percent 
concentration  range.  Another  factor  that 
influences  efficiency  is  the  temperature 
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of  an  antiseptic  to  which  the 
nucroorganismB  are  exposed.  It  is 
known  Oiat  when  a  portion  of  a  culture 
of  microorganisms  is  added  to  an 
antiseptic  solution  which  is  maintained 
at  a  room  temperature  of  about  20  to  25* 
C.  far  fewer  organisms  are  killed  than  if 
the  mixture  were  kept  at  30*  C,  or  more 
importantly,  at  a  physiological  body    . 
temperatuire  of  37*  C. 

The  effect  that  a  solution  of  an 
antiseptic  exerts  usually  varies 
inversely  with  the  number  of 
microorganisms  present,  because  each 
microorganism  withdraws  a  certain 
amount  of  the  antiseptic  from  the 
solution  and  thus  reduces  its  overall 
concentration.  The  presence  of  proteins 
has  the  same  influence  as  the 
microorganisms  in  reducing  the  overall 
concentration  of  the  antimicrobial  agent 
in  the  solution.  The  proteins  offer  the 
antiseptics  the  same  surface  area  for 
adsorption  or  combine  with  some  of  the 
antimicrobial  agents  in  the  same  manner 
as  do  the  proteins  of  the 
microorganisms.  Thus,  a  concentration 
of  an  antimicrobial  agent  which  is 
sufficient  to  sterihze  water  infected  with 
bacteria  may  have  Httle  or  no  effect  if 
applied  to  a  suppurating  (pus-producing] 
wound.  The  greater  part  of  ^e 
antimicrobial  agent  combines  with  the 
protein  in  the  wound;  the  amount  that 
remains  in  the  solution  may  be  too 
dilute  to  act  on  the  microorganisms. 
Therefore,  mtmy  substances  which  are 
effective  antimicrobial  agents  in 
aqueous  or  other  types  of  solutions  lose 
their  antimicrobial  activity  in  protein 
solutions.  This  phenomenon  was  one 
commonly  referred  to  as  the  "protective 
action  of  colloids,"  and  is  due  to  the 
formation  of  combinations  of  the 
antiseptic  with  the  proteins,  which 
usually  results  in  precipitates.  These 
products  are  not  dangerous  to  the  host 
but  they  are  comparatively  innocuous 
and  exert  no  effect  on  the 
microorganisms  in  the  tissues.  The 
inhibiting  action  of  proteins  may  also  be 
due  partly  to  the  fact  that  they  limit  the 
diffusion  of  an  antimicrobial  agent  into 
a  cell.  In  fact,  many  antimicrobial  agent 
act  on  proteins  generally,  and  are  not 
speciffcally  toxic  fo  a  given  type  of 
microorganism.  The  lipids,  like  the 
proteins,  may  also  lower  the  potency  of 
an  antimicrobial  agents  by  combining 
with  the  agent  and  reducing  its  effective 
concentration. 

If  an  antimicrobial  agent  is  to 
penetrate  into  the  interior  of  an 
organism  in  an  effective  quantity,  it 
must  be  as  soluble  in  the  protoplasm  as 
it  is  in  the  fluid  in  which  it  is 
incorporated.  The  antimicrobial  agent 
will  not  leave  a  mediiun  in  which  it  is 


readily  soluble  for  one  in  wliidi  it  is  less 
soluble.  Members  of  the  aromatic  series 
of  antimicrobial  agents  are  very  soluble 
in  fats  and  oils:  however,  fats  and  oils 
are  not  suitable  media  for  appUcation  to 
the  infected  tissues  because  the  drug 
remains  in  the  oily  menstruum  and  fails 
to  penetrate  into  the  microorganism. 

Mercuric  chloride  dissolved  in  alcohol 
has  Uttle  germicidal  activity.  This  is  due 
to  the  fact  that  mercuric  chloride,  as 
well  as  salts  of  other  heavy  metals,  is 
not  dissociated  (ionized)  in  alcohol  (95 
percent).  The  antimicrobial  activity  is 
due  to  the  ions  of  metal  and  not  to  the 
un-ionized  molecules.  In  order  for  a  salt 
to  be  active  it  must  be  dissociated 
(ionized),  and  this  process  requires  the 
presence  of  water.  If  the  mercuric 
chloride  is  dissolved  in  dilute  alcohol 
(25  percent)  its  effectiveness  is 
increased  because  much  of  it  is  ionized, 
facilitating  penetration  of  the 
components  of  the  salt  into  the  cell.  The 
addition  of  inorganic  salts  to  an  aqueous 
solution  of  phenol  often  increases  its 
antimicrobial  activity  because  the 
solubility  of  the  drug  in  water  is 
decreased  and  there  is  a  greater 
tendency  for  it  to  pass  from  the  water  ' 
into  the  interior  of  the  microorganism. 

There  is  some  evidence  to  indicate 
that  solutions  containing  several 
antimicrobial  agents  are  more  strongly 
antiseptic  than  those  containing  single- 
entity  ingredients.  For  example,  a 
mixture  of  phenol  and  mercuric  chloride, 
each  at  less  than  its  minimum  effective 
concentration,  is  more  effective  as  an 
antimicrobial  agent  than  more 
concentrated  solutions  of  either  alone. 
This  is  not  a  hard-and-fast  rule, 
however,  and  a  combination  may  have 
the  opposite  effect.  Therefore, 
combinations,  and  the  concentrations  of 
ingredients  in  them,  must  be  considered 
individually.  It  is  the  consensus  of  the 
Panel  that  these  drugs  are  all 
protoplasmic  poisons  and  may  harm 
both  the  cells  of  the  host  as  well  as  the 
pathogenic  organism.  For  the  sake  of 
safety,  preparations  containing  single- 
entity  active  ingredients  are  preferred. 

Some  OTC  products  contain  less  than 
the  minimum  inhibitory  concentration  of 
a  chemical.  Such  solutions  merely  retard 
the  growth  of  microorganisms. 
Concentrations  of  substances  that  are 
too  dilute  to  kill  microor^nisms  are 
bacteriostatic  and  may  merely  act  as 
preservatives.  Antiseptic  claims  cannot 
be  made  for  than  and  to  do  so  is  both 
misleading  and* a  misbranding  of  a 
product. 
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4.  The  microbiology  of  the  oral 
cavity— &.  Changes  of  the  oral  flora 
with  age.  The  oral  flora  changes  from 
birth  through  the  primary,  mixed,  and 
permanent  dentitions.  There  are  also 
differences  in  the  oral  flora  following 
extraction  of  all  the  teeth  and  their   . 
replacement  with  dentures.  The  oral 
cavity  normally  supp<Hts  a  concentrated 
and  varied  microbial  population,  the 
heaviest  concentrations  being  on  the 
dorsiun  of  the  tongue,  around  the 
gingival  sulcus,  and  on  the  surfaces  of 
the  teeth. 

At  birth,  the  oral  cavity  is  usually 
sterile  despite  inoculation  with  the 
indigenous  flora  of  the  mother's  genital 
tract  which  is  comprised  of  lactobadlli. 
corynebaoteria,  micrococci,  coliforms. 
aerobic  and  anaerobic  streptococci, 
yeasts,  protozoa,  and  sometimes  viruses. 
The  first  8  hours  following  birth  show  a 
rapid  increase  in  the  number  of 
detectable  organisms.  For  the  first  few 
days  of  life,  the  bacterial  composition 
varies  considerably.  The  organisms 
have  been  reported  to  include  several 
species  of  lactobacilli,  streptococci, 
staphylococci,  {meumococd. 
enterococci,  veillonellae,  anaerobic 
streptococci,  coliforms.  sarcina,  and 
neisseriae.  With  the  exception  of 
Streptococcus  salivariua,  most  of  these 
organisms  are  found  sporadically  but 
not  in  high  numbers,  llie  newborn's 
mouth  is  highly  selective  even  within  the 
first  few  days.  Practically  none  of  the 
bacteria  common  to  the  general 
environment  become  established,  and 
only  a  few  of  the  microorganisms 
inhabiting  adult  mouths  occur 
persistently  at  this  time. 

By  the  end  of  the  third  month,  all 
moutiis  support  a  microbiota  beginning 
to  resemble  that  of  the  adult  At  the  enl 
of  the  first  year  of  life,  however,  only 
streptococci,  stai^ylooocci,  veillonellae, 
and  neisseriae  are  generally  found  in  all 


22836 


Federal  Register  /  Vol.  47,  No.  101  /  Tuesday.  May  25,  1982  /  Proposed  Rules 


mouths.  Actinomyces,  nocardiae, 
lactobacilli,  and  fusobacteria  can  be 
cultured  from  about  one-half  of  the 
mouths.  Bacteroides,  leptotrichiae, 
corynebacteria,  and  colifonns  are 
isolated  from  less  than  half  of  the 
mouths.  Streptococci  stiU  predominate 
numerically.  Infancy  is  dominated  by 
facultative  species,  to  which  are 
gradually  added  the  various  obligate 
anaerobes,  but  numerically  the 
facultative  types  generally  dominate  at 
all  ages  (Refs.  1  and  2). 

In  preschool  children,  the  proportions 
of  predominant  cultivable  organisms 
from  the  gingival  crevice  area  resemble 


those  in  adults,  except  that  Bacteroides 
melaninogenicus  and  spirochetes  are 
not  present  in  all  children.  Bacteroides 
melaninogenicus  is  present  in  virtually 
all  adolescents.  Spirochetes  also 
increase  in  incidence  with  age.  The 
presence  of  dental  caries  (cavities)  also 
influences  the  oral  flora  by  providing 
new  ecological  niches  for  multiplication, 
new  subsfrates,  and  a  more  acidic  pH. 

Tables  1  and  2  shows  the  predominant 
genera  and  species  found  in  various 
sites  (Ref.  2). 

With  the  loss  of  teeth,  spirochetes, 
lactobacilli,  and  some  strains  of 
streptococci  are  reduced.  Shklair  and 


Mazzarella's  (Ref.  3)  studies 
demonstrated  that  lactobacilli  and 
yeasts  virtually  disappear  during  the 
edentulous  period  and  that 
Streptococcus  salivarius  increases. 
During  the  first  2  weeks  after  placement 
of  the  dentures,  streptococci  remain  at  a 
high  level  while  lactobacilli  and  yeasts 
gradually  return,  but  remain  at  a  low 
level.  After  3  to  5  weeks  the  lactobacilli 
and  yeasts  increase,  and  the 
streptococci  decrease  to  preextraction 
levels.  During  the  entire  period,  the 
number  of  staphylococci  do  not 
fluctuate  significantly. 


Table  1.— Mean  Percentaqes  of  Cultivable  Organisms  in  the  Adult  Oral  CAvrrv  (Ref.  2) 


Organism 


Qram-Poajtive  Faciiltaliv*: 

Coed 

Straptococd.. 


Smptococcua  lalMriut .. 

Entarococd _ 

Staphykxncd 


Gram-Po«ltv8  AniwoMc. 

Coed ™ 

Gnm-NagMtn  FaoMVM: 

Coed ..._ 


QrenvNagativ*  AnaaratMc: 
Coed _ 


Qrwn-PoiHitM  FaeulMtMC 
Rods 

Qran>-PosMv«  Anaarobic: 
Rodt 

QranvNagatva  Facuttattva: 
Rodi .„ 

Qram-Nagallva  AnaareUe 

Rod* 

Futobactariuin. 


Vino  ipulofun 

Othar  BactaroUaa 

Sprochataa 


Saliva 


4«.2 

41.0 
4.6 
1.3 
4.0 

13.0 

1.2 

1S.9 

11.8 

4.8 

^3 

4.8 

OJ 

HX>. 

^.^ 

ZA 

N.O. 


Parcamaga 


Gingival 


28.2 

27.1 

N.D. 

N.O. 

1.7 

7.4 

0.4 

10.7 

15.3 

20.2 

1.2 

1«.1 
1.0 
4.7 
3.8 
5.6 
1.0 


Dantalptaque 


28.2 
27.9 
NO. 
N.O. 
03 

1^6 

0.4 

6.4 

23.8 

18.4 

HO. 

10.4 
4.1 

N.a 

1.3 

4.8 

N.D. 


N.O.-nM 


Tongua 


44.8 

38.3 

B.2 

72 

&5 

4.2 

3.4 

18L0 

13.0 

8J 

'  3.2 

8.2 

0.7 
0l2 
2.2 

5.1 
N.D. 


Table  2.— Percent  Distribution  of  Organisms  in  Different  Sites  in  the  Human  Oral  CAvrrv  (Ref.  2) 


OrgMMn 

Supragingival 

Tongua 

Gingival 
cravica 

Oiaak 

Salva 

S /intra _..     __    __    ,      „ 

3.9 
75.0 
0.7 
0.3 
0.1 
0.0001 

0.3 

9.0 

55.3 

0.4 

0.5 
29.0 
10.7 

0.3 

0.2 
47.0 
47.4 
0.42 

£aw^uii* - 

0.5 
4.5 
1.5 

£ja*M*a*                                                  ,          

Si*De»i*aa—_ _ _- 

laclotiacaua _...  „ 

0.01 

•Peccant  o«  tacuHatlve  ilraploeoccl. 
"ParoaM  of  total  cuHivabIa  flora. 
•"Pareani  o<  microacopic  oounl 


b.  Problems  associated  with  the  study 
of  the  oral  microbial  flora.  It  is  difficult 
to  obtain  definitive  information 
concerning  the  location,  kinds,  and 
numbers  of  oral  microorganisms 
because  of  problems  of  variability, 
samphng,  cultivation,  enumeration,  and 
identification.  Even  in  a  single  mouth 
the  microbial  population  undergoes 
progressive  changes  until  maturity,  and 
there  are  wide  fluctuations  thereafter. 

Diet  plays  an  important  role  in  the 
growth  of  microoganisms  as  do  the  host 
tissues  and  other  microoganisms.  The 


nature  and  amount  of  proteins  and 
carbohydrates-will  determine  which 
organisms  will  flourish  and  which  will 
remain  static.  The  amount  of  sucrose  in 
the  diet  can  influence  the  amount  of 
plaque,  the  population  density,  and  the 
percentage  of  Streptococcus  mutans  and 
Streptococcus  sanguis  in  the  plaque. 

Essential  metabolites  for  some 
bacteria  are  produced  by  other  bacteria. 
For  example,  formic  and  lactic  acids 
produced  by  bacteria  in  the  oral  cavity 
in  part  supply  the  energy  sources  for 
Veillonella  alcalescena. 


The  bacteria  from  the  human  oral 
cavity  have  a  wide  variety  of  oxygen 
tension  requirements.  Obligate  aerobes 
facultative  aerobes,  microaerophiles, 
anaerobes  which  tolerate  oxygen 
exposure  but  multiply  only  in  its 
absence,  and  strict  anearobes  which 
will  not  survive  even  momentary 
exposure  to  oxygen,  have  all  been 
identified. 

c.  The  organisms  comprising  the  oral 
microbiota.  The  niunber  of  so-called 
species  of  bacteria  indigenous  to  the 
oral  cavity  are  innumerable  since  their 
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recovery  depends  greatly  upon  the 
methodology  used  for  their  cultivation. 
The  variations  from  person  to  person 
and  from  site  to  site  are  great.  The 
recent  use  of  anaerobic  transport 
solutions  for  the  specimen  and  the 
anaerobic  chamber  for  all  manipulations 
during  cultivation  have  increased 
enormously  the  number  of  genera  and 
species  which  are  associated  with 
various  areas  of  the  mouth,  especially 
that  of  the  gingival  crevice  and 
periodontal  pocket. 

Mycoplasma  species  can  be 
demonstrated  in  all  adult  mouths.  They 
have  been  isolated  from  saliva,  plaque, 
and  calculus;  they  have  also  been 
isolated  from  samples  obtained  from 
healthy  and  diseased  gingival  crevices 
and  various  lesions.  Protozoa  can  be 
demonstrated  in  small  numbers  in 
approximately  50  percent  of  clean  and 
healthy  mouths.  A  much  higher 
incidence  is  associated  with  poor  oral 
health  care  and  periodontitis  {Ret.  1). 
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5.  The  mircobial  flora  of  the  pharynx 
and  upper  respiratory  tract  The 
bacterial  flora  of  the  oral  cavity  and  that 
of  the  pharynx  and  upper  airways  are, 
in  most  respects,  not  remarkably 
different,  since  there  is  an  intermingling 
of  the  secretions  of  the  mouth  and 
throat.  However,  there  is  a  gradual 
transition  in  composition  along  the 
pathway  bom  the  lips,  gums,  mouth,  and 
throat  into  the  trachea  and  bronchi.  As 
is  the  case  in  the  oral  cavity,  the 
ecology,  i.e.,  the  relationships  between 
organisms  and  interrelationships 
between  the  organisms  and  their 
environment,  is  important  (Refs.  1 
through  6).  In  the  mouth,  numerous 
microbial  species  reside  in  the  oral  and 
hypopharynx  and  the  upper  respiratory 
tract  of  man  under  normal  conditions. 
Some  are  regularly  demonstrable  as 
major  permanent  residents.  These 
include  many  species  of  streptococci, 
both  fficulative  and  anaerobic,  with  the 
alpha  hemolythic  "viridans  group" 
predominant  leptothrichia,  several 
species  of  corynebacteria 
("diphtheroids"),  a  variety  of  neisseria 
species  (e,g.  Neisseria  catarrhalis. 


Neisseria  pharyngitidis].  as  well  as  the 
potentially  pathogenic  Staphylococcus 
aureus.  Anaerobes  includes  Uie 
veillonella,  vibrios,  spirochetes, 
fusobacteria,  bacteroides,  and  many 
others  too  numerous  to  list  here.  In 
addition,  coliform  bacteria,  proteus, 
pseudomonas,  and  others  which  are 
predominant  residents  of  the  normal 
intestinal  flora  may  occasionally  reside 
in  the  mouth  and  throat  in  small 
numbers.  Pathogenic  microorganisms 
may  exist  within  the  indigenous  oral 
flora  of  persons  who  have  recovered 
irom  some  infectious  disease  process. 
These  have  established  an  equilibrium 
with  the  other  organisms  ordinarily 
present  and  exist  without  causing  a 
pathologic  process.  Persons  harboring 
such  microorganisms  may,  of  course,  be 
carriers  and  may  be  a  source  of 
infection  for  other  persons  with  whom 
they  have  contact  [Ref.  4). 

Knowledge  of  the  composition  of  the 
indigenous  microbial  flora  of  the  naso-, 
oro-,  and  laryngopharynx  is  just  as 
important  as  knowledge  of  the 
composition  of  the  indigenous  microbial 
flora  of  the  oral  cavity.  For  instance,  in 
evaluating  laboratory  reports  concerning 
bacteriological  examination  of  clinical 
specimens,  the  physician  must  often 
judge  whether  the  isolated  organisms 
are  indigenous  flora  and  can  be 
disregarded,  or  are  pathogenic  and  may 
cause  symptoms  in  an  individual 
patient  Mariced  differences  in  the 
composition  of  the  indigenous  microbial 
flora  may  be  observed  among  different 
individuals.  These  differences  depend 
upon  numerous  variable  factors,  such  as 
pH  and  viscosity  and  composition  of  the 
saliva.  Various  degrees  of  compatibility 
exist  among  groups  of  bacteria,  based 
on  differences  in  metaboHc  activities 
and  growth  requirements.  In  addition, 
variable  factors  in  the  host  may  be 
equally  as  important  if  not  more 
Important  in  creating  a  specific 
ecological  composition  and  equilibrium 
of  the  bacterial  flora.  Living  habits,  food 
preferences,  hormonal  or  metabolic 
peculiarities,  and  other  factors  probably 
exert  specific  influences  in  determining 
the  nature  of  the  microbial  flora  of  the 
naso-,  oro-,  and  hypropharynx  (Ref.  4). 

The  existence  of  an  ecological 
balance  between  various  types  of 
microorganisms  supports  the  concept 
that  the  indigenous  flora  serves  as  a 
strong  and  an  effective  natural  btirrier 
against  invading  pathogens.  In  many 
instances,  the  invader  encounters  an 
environment  which  is  unfavorable  to  its 
gaining  a  foothold  and  surviving  within 
the  biosystem  of  the  existing  flora.  Any 
disturbance  of  the  indigenous  flora, 
however,  can  create  an  environemnt 
which  could  give  invading  pathogens  an 


opportunity  to  gain  a  foothold  and 
estabhsh  residence  in  the  upper  air 
passages.  Even  an  imbalance  among 
microorganisms  ordinarily  present  in  the 
indigenous  flora  can  lead  to 
multiplication  of  their  numbers  and  a 
pathological  state,  since  some 
microorganisms  that  are  normally 
present  may  be  opportumstic  pathogens. 
It  is  for  this  reason  that  the  use  of 
antimicrobial  agents  in  the  absence  of 
symptoms  of  a  pathologic  state  is 
considered  irrational  and  possible 
harmful  [Ref.  4). 

disturbances  of  the  normal  flor%  of 
the  throat  may  occur  from  many  causes. 
Some  are  due  to  local  factors,  some  to 
general  factors,  and  some  to  a 
combination  of  both  general  and  local 
factors.  Chemical  or  physical  irritation, 
local  allergic  reactions,  and  anatomical 
abnormalities,  such  as  mucosal  atroi^y 
or  functional  changes,  may  have  a  direct 
local  effect  on  the  bacterial  flora. 
Causative  factors  of  a  systemic  nature 
include  nutritional  deficiencies, 
avitaminosis,  unbalanced  metabolic 
disorders  (diabetes),  and  other  similar 
pathological  states.  However,  the  most 
frequent  and  also  in  most  cases  a 
dangerous  cause  is  the  unwarranted  use 
of  antimicrobial  agents.  All  types  of 
antimicrobial  agents  can  be 
incriminated  but  most  noteworthy  are 
the  antibiotics.  For  whatever  reason  and 
in  whatever  form  antibiotics  are 
administered  to  a  patient  they  may  alter 
the  normal  bacterial  flora  because  the 
drug-susceptible  microorganisms  will  be 
killed  or  their  metabolic  activity 
inhibited.  Often  no  overt  consequence 
follows  the  use  of  an  antibiotic  and  the 
flora  shifts  back  to  its  previous 
composition  anS  equilibrium  when  use 
of  the  drug  is  discontinued.  In  some 
cases,  and  organism  develops 
mechanisms  that  overcome  adverse 
effects  of  the  antibiotic  and  continues  to 
proliferate  in  its  presence,  lliis 
phenomenon,  called  drug  resistance, 
occurs  fi^quently.  The  danger  of  a 
disease  process  resulting  from  an 
alteration  of  the  compositon  of  the 
indigenous  bacterial  flora  must  not  be 
underestimated:  moreover,  the 
possibility  of  the  occurrence  of  this 
response  is  of  equal  importance  as  the 
development  of  drug  resistance  (Ref.  4]. 

a.  Disease-producing  properties  of 
microorganisms.  Some  organisms, 
especially  fungi,  cause  disease  simply 
by  their  presence  in  the  tissue.  The 
tissue  responds  by  developing  a  foreign 
body  reaction  with  the  subsequent 
formation  of  granulomas.  As  the 
microorganisms  multiply  and  consiune 
nutrients,  inadequate  nourishment  of  die 
tissue  may  lead  to  irreversible  damage 
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or  even  necrosis.  Fungal  infections  are 
more  apt  to  cause  sore  mouth  than  sore 
throat. 

Many  gram-negative  microorganisms 
contain  endotoxins.  These  are  complex 
molecules  consisting  of  a  protein 
combined  with  a  liposaccharide.  When 
released  in  the  tissues  of  a  host  they 
cause  toxic  manifestations.  The 
endotoxins  are  usually  present  in  the 
cell  wall  of  the  microorganism.  They  are 
released  upon  death  and  disintegration 
of  the  microbial  cells  and  pass  into  the 
tissue  fluids  or  blood.  Free  endotoxin 
causes  local  edema,  hemorrhage,  and   * 
possibly  necrosis.  Bloodbome 
endotoxins  cause  systemic  generalized 
symptoms  that  include,  fever,  nausea, 
vomiting,  diarrhea,  oliguria,  hematuria, 
and  even  anuria.  Shock  of  various 
degrees,  dependent  on  the  amount  and 
virulence  of  the  endotoxin  liberated  into 
the  circulation,  is  9  common 
manifestation. 

Other  microorganisms  produce 
exotoxins  which  are  excreted  locally 
into  their  environment  where  they  are 
absorbed,  become  bloodbome,  and  act 
systemically.  Most  exotoxin  producers 
are  of  the  gram-positive  type,  including 
Staphylococcus  aureus,  which  is  often 
indigenous  in  the  mouth,  and 
Strepotococcus  pyogenes.  Minute 
amounts  of  an  exotoxzin  are  sufficient 
to  cause  severe  damage  to  specific 
organ  or  cell  systems.  These  organs  or 
cell  systems  may  be  distant  from  the 
focus  of  infection. 

Some  microorganisms  release 
enzymes,  which  increase  their 
invasiveness.  A  great  variety  of 
important  pathogenic  enzymes 
elaborated  by  microorganims  have  been 
described.  The  organisms  involved  in 
their  production  include  Strepotococcus 
pyogenes  and  Stapohylococcus  aureus. 
The  enzymes  elaborated  include 
hyaluronidase,  proteinases, 
fibrinolysins,  collagenases,  and 
niunerous  others,  most  of  which  may 
facilitate  spread  of  infection  in  the 
tissue  (Ref.  4). 

(1)  Streptococci.  Streptococci  are 
found  in  the  throats  of  both  human 
beings  and  animals.  Streptococcus 
pyogenes  may  cause  severe  sore  throat 
and  generalized  systemic 
manifestations,  such  as  fever,  joint 
pains,  etc.  They  are  grounded  on  the 
basis  of  antigenic  properties,  and  these 
groups  possess  varying  degrees  of  host 
specificity.  Group  A  streptococci 
[Streptococcus  pyogenes)  cause  90 
percent  of  the  streptococcal  infections  in 
human  beipgs.  The  natural  reservoir  of 
human  pathogenic  streptococci  is  the 
respiratory  tract  of  persons  who  have 
developed  an  immunologic  equilibrium 
with  these  bacteria  and  are 


asymptomatic  carriers.  Other  groups  of 
pathogenic  streptococci  are  found  imder 
similar  conditions  in  various  animal 
species.  Nonpathogenic  streptococci  are 
abundant  among  the  indigenous  flora  of 
the  upper  respiratory  tract  and  mouth. 
They  inlcude  the  "viridans  groups"  of 
streptococci  found  in  the  mouth  and 
throat  enterococci  (including  group  D- 
streptococci)  found  in  the  mouth  and 
oropharynx,  as  well  as  anaerobic 
streptococci  (e.g.  peptostreptococcus] 
foimd  in  the  respiratory  tract  and  mouth. 
Any  of  these  strains  can,  under  certain 
conditions,  become  pathogenic.  Such 
pathogenicity  may  be  expressed  when 
the  equilibrium  of  the  indigenous  oral 
flora  is  disturbed  or  when  the  organisms 
are  introduced  into  other  areas  of  the 
body  which  they  do  not  normally 
inhabit.  Typical  examples  of  disease 
processes  they  may  cause  are  dental 
pulpitis,  periodontal  abscesses  and 
subacute  bacterial  endocarditis  (usually 
due  to  the  "viridans  group"  of 
streptococci). 

About  half  the  human  population 
develops  a  delayed  type  of 
hypersensitivity  against  streptococcal 
substances.  This  can  be  demonstrated 
by  skin  testing  with  streptococcal 
extract  (Refs.  1  through  4). 

(2)  Pneumococci.  Pneumococci  are 
closely  related  to  streptococci  and,  if 
pathogenic,  most  often  cause  bacterial 
penumonia.  Certain  antigenic  types  are 
particularly  apt  to  produce  disease; 
others  are  seldom  pathogenic  and  are 
part  of  the  indigenous  flora  of  the  upper 
respiratory  tract.  They  may  become 
pathogenic  if  the  bacterial  flora  is 
altered  and  an  imbalance  occurs.  Such 
an  alteration  may  occur  from  the 
unwarranted  use  of  antimicorbial 
agents. 

(3)  Staphylococci.  The  important 
pathogenic  member  in  this  group  is 
Staphylococcus  aureus  which  causes 
purulent  infections  in  animals  and 
human  beings  alike.  It  is  ubiquitously 
present  on  the  skin  and  in  the  nose  and 
throat.  Usually  a  well-balanced 
equilibrium  exists  between  the  host  and 
this  type  of  microorganism.  This 
equilibrum  may  be  disturbed  by 
mechanical  irritation,  allergic  reactions 
of  the  mucous  membranes,  traumatic 
lesions,  nutritional  deficiencies  or 
hormonal  imbalances,  such  as  occurs  in 
diabetes,  thyroid  disease,  and  so  forth. 
Patients  may  acquire  antimicrobial- 
resistant  staphylococci  and  incorporate 
them  into  their  normal  bacterial  flora, 
especially  in  hospital  environments.  If  a 
resident  strain  of  Staphylococcus  aureus 
is  antimicrobial-resistant,  apphcation  of 
the  particular  antimicrobial  agent  would 
give  the  organism  a  growth  advantage 
by  killing  or  inhibiting  the  growth  of 


organisms  that  are  antagonistic  to  the 
staphylococcus  (Ref.  4). 

(4)  Neisseria.  Several  species  of  non- 
pathogenic neisseria  are  part  of  the 
indigenous  flora  in  the  pharynx  and 
upper  respiratory  tract.  Among  these  are 
Neisseria  catarrhalis  and  Neisseria 
pharyngitidis.  The  pathogenic  members 
of  this  genus.  Neisseria  meningitidis  and 
Neisseria  gonorrhoeae,  cause  disease 
exclusively  in  human  beings.  Neisseria 
meningitidis  inhabits  the  throat  of  about 
5  percent  of  normal  persons  but  shows 
litUe  tendency  to  spread  to  noncarriers. 
Restricted  outbreaks  of  meningococcal 
meningitis  occur  in  special 
epidemiological  situations,  usually 
among  people  who  live  in  crowded 
conditions.  The  species  of  Neisseria 
meningitidis  can  be  subdivided  into 
three  serological  types:  A,  B,  and  C. 
Type  B  is  now  encountered  most  often 
in  epidemics,  whereas  1  or  2  decades 
ago  type  A  was  more  prominent.  Type  C 
is  occasionally  foimd  in  sporadic 
infections  (Ref  4). 

(5)  Corynebacteria.  Nonpathogenic 
corynebacteria  (diphtheroids)  constitute 
a  large  portion  of  the  indigenous  flora  of 
the  mucous  membranes  of  the  throat. 

(8)  Haemophilus  influenzae. 
Haemophilus  influenzae  is  frequently 
found  in  the  respiratory  tract  of  normal 
persons.  If  the  organism  lacks  a  capsule, 
it  is  usually  avirulent.  Primary  infections 
due  to  capsulated  strains  occur, 
especially  in  children.  Severe  forms  of 
the  disease  may  also  cause  meningitis. 
Haemophilus  influenzae,  as  in  the  case  ' 
with  streptococci,  pneumococci,  or 
staphylococci,  may  play  a  role  in 
secondary  bacterial  infections  of  viral 
diseases  such  as  influenza-pneumonia. 
In  fact,  it  was  considered  by  its 
discoverer  to  be  the  etiological  agent  of 
influenza. 

(7)  Mycobacteria.  The  two  diseases 
caused  by  mycobacteria  are 
tuberculosis  and  leprosy.  Both  may 
cause  infections  in  the  throat  and 
larynx,  although  these  are  rare.  The 
manifestations  are  usually  part  of  a 
chronic  pulmonary  or  other  systemic 
infection  (Ref.  4). 

(8)  Spirochetes.  Three  genera  of 
human  pathogenic  spirochetes  are 
recognized:  borrelia,  treponema,  and 
leptospira.  Only  the  first  two  are  of 
special  interest  in  oral  diseases.  Both 
genera  contain  species  which  are 
components  of  the  indigenous  flora. 
They  may  become  opportimistic 
pathogens,  as  is  the  case  with  Borrelia 
vincenti,  which  is  associated  with 
Vincent's  angina,  cancrum  oris,  and 
gangrenous  processes  in  the  throat  and 
other  parts  of  the  upper  respiratory 
tract  Treponema  pallidum,  the 
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causative  agent  of  syphilis,  is  of  interest 
since  in  the  secondary  phase  of  the 
disease  it  is  particularly  apt  to  cause 
pharyngitis. 

The  Panel  emphasizes  that  infections 
caused  by  the  aforementioned  bacteria 
are  not  "minor,"  may  be  serious  and 
require  the  expertise  of  a  dentist  or 
physician,  as  well  as  a  microbiologist 
for  their  recognition.  The  conditions 
they  cause  are  not  amenable  to  self- 
diagnosis  and  unsupervised  self- 
treatment  with  antimicrobial  and  other 
health  care  products. 

b.  Viruses  causing  disease  of  the 
oropharynx.  The  number  of  respiratory 
tract  diseases  caused  by  viruses  is 
indeed  great.  Over  250  viruses  are 
believed  to  cause  the  common  cold. 
Current  treatment  of  viral  infections 
involves  active  and  passive 
immunoprophylaxis.  None  of  the  agents 
used  for  this  purpose  are  available  OTC. 
OTC  antimicrobial  agents  are  of  no 
therapeutic  benefit  (Ref.  5). 

Viruses  causing  disease  of  the  throat 
include  the  coxsackie  A  virus,  herpes 
virus,  infectious  mononucleosis  virus, 
and  miimps  virus.  Other  viruses  which 
primarily  cause  acute  pharyngitis  are 
discussed  below. 

(1)  Coxsackie  A  virus.  Several 
serological  types  of  coxsackie  A  viruses 
have  been  associated  with  lesions  of  the 
mouth  and  oropharynx.  There  are  at 
least  23  immunologically  distinct 
coxsackie  A  types.  The  coxsackie  A 
viruses  have  been  shown  to  cause  not 
only  respiratory  tract  disease  but  also 
aseptic  meningitis,  paralysis, 
exanthemas,  and  hepatitis  [Ref.  5). 

Herpangina  is  a  clinical  syndrome 
which  occurs  mostly  in  the  summer  and 
mainly  affects  children.  The  illness  is 
featured  by  an  acute  onset  of  fever,  sore 
throat,  and  dysphagia.  It  is  sometimes 
accompanied  by  abdominal  pain, 
myalgia,  headache,  and  vomiting.  The 
characteristic  feature  of  the  syndrome  is 
the  presence  of  small,  scattered  vesicles 
in  the  oropharynx,  each  surrounded  by 
an  erythematous  zone.  They  are  located 
on  the  anterior  pillars  of  the  fauces,  but 
can  also  occur  on  the  palate,  uvula, 
tonsils,  and  tongue.  They  do  not  usually 
occur  on  the  gingival  or  buccal  mucosa. 
The  individual  lesion  appears  Hrst  as  a 
grayish  white  papule  or  vesicle  about  1 
to  2  mm  in  diameter  which  is 
surrounded  by  a  red  areola.  After 
several  days  the  areola  becomes  more 
intensely  red,  the  vesicles  enlarge  and 
become  shallow  grayish  ulcers.  Both 
vesicles  and  ulcers  may  be  present  at 
the  same  time.  Usually  there  are  4  to  5 
lesions,  but  as  many  as  14  or  15  have 
been  seen.  The  course  of  the  illness  is 
usually  benign.  There  have  been  reports 
of  parotitis  complicating  herpangina. 


Coxsackie  A-10  has  been  associated 
with  an  epidemic  of  acute 
lymphonodular  pharyngitis  in  children. 
The  patients  had  fever,  headache,  and 
sore  throat  from  4  to  14  days.  The 
distinct  lesions  were  discrete  whitish  or 
yellowish  nodular  papules  on  the  uvula, 
anterior  pillars,  and  posterior  pharynx 
which  did  not  vesicate.  Histological 
examination  of  the  nodules  revealed  the 
papules  to  be  formed  of  tighUy  packed 
lymphocytes.  There  is  no  specific 
treatment  for  coxsackie  A  disease  (Ref. 
5). 

(2)  Infectious  mononucleosis. 
Infectious  mononucleosis  [IM]  is  an 
acute  infectious  disease  of  presumed 
viral  etiology,  which  causes  sore  throat 
that  occurs  predominantly  in  children 
and  young  adults.  The  search  for  the 
etiology  of  EM  is  closely  associated  with 
the  Epstein-Barr  [EB)  virus.  The  EB  virus 
is  a  member  of  the  herpes  group  and 
was  first  detected  in  cultures  of  Burkitt's 
lymphoma  cells.  The  association  of  the 
virus  with  IM  is  based  on  a  serological 
relationship.  Individuals  with  IM 
develop  antibody  to  EB  virus  in  their 
serum  (Ref.  5). 

(3)  ViraJ  upper  respiratory  diseases. 
Although  exact  data  are  difficult  to 
obtain,  it  is  generally  agreed  by  most 
authorities  that  acute  upper  respiratory 
tract  infections  (URI  or  the  common 
cold)  are  the  greatest  cause  of  morbidity 
in  the  United  States  [Ref.  5). 

Viral  respiratory  illnesses  are  caused 
by  numerous  groups  of  viruses.  The 
viruses  produce  a  variety  of  clinical 
syndromes.  Any  individual  virus  group 
is  capable  of  causing  a  multiplicity  of 
syndromes,  and  a  particular  syndrome 
can  be  caused  by  various  groups  of 
viruses. 

There  appears  to  be  a  difference  in 
the  morbidity  caused  by  these  viruses  in 
children  and  in  adults.  This  is  probably 
the  result  of  the  acquired  immunity, 
which  is  present  in  adults  and  not  in 
children. 

The  verification  that  the  disease  is  of 
viral  etiology  is  wholly  dependent  upon 
laboratory  tests  [Ref.  5). 

(4)  Adenoviruses.  The  adenoviruses 
were  first  isolated  in  1953  by  culturing 
adenoid  tissue  from  children  undergoing 
adenoidectomy.  At  least  31 
immunologically  distinct  adenoviruses 
have  been  identified,  9  of  which  have 
been  associated  with  respiratory  tract 
infections.  Synonyms  are  adenoid 
degeneration  [AD)  agents,  acute 
respiratory  disease  (ARD)  viruses,  and 
adenoidal-pharyngeal -conjunctival 
(APC)  viruses. 

The  clinical  syndromes  associated 
with  adenovirus  infections  include 
undifferentiated  acute  respiratory 
disease,  pharyngoconjunctival  fever. 


and  pneumonia.  Clincial  signs  of 
undifferentiated  acute  respiratory 
disease  include  sore  throat  [pharyngitis), 
cervical  lymphadenopathy,  cough,  chills, 
fever,  malaise,  and  headache.  Coryza 
and  fever  may  be  present  The  rlininal 
signs  of  pharyngoconjunctival  fever 
include  fever,  pharyngitis,  conjunctivitis, 
and  frequently  gastrointestinal  pain. 
Pneumonia  or  severe  respiratory  tract 
involvement  occasionally  occurs  (Ref. 
5). 

(5)  Influenza  viruses.  Infiuenza 
viruses,  which  are  members  of  the 
myxovirus  family  have  had  a  profonnd 
effect  on  people.  Pandemics  of  influenza 
have  taken  severe  tolls  in  morbidity  and 
mortahty  throughout  history.  These 
pandemics  have  been  due  to  alteration 
in  the  antigenic  makeup  of  influenza 
viruses  approximately  every  10  years  for 
the  past  30  years. 

The  influenza  viruses  are  divided  into 
three  types,  A.  B,  and  C  on  the  basis  of 
their  neucleocapsid  and  M  protein 
antigens.  Each  type  is  further  divided 
into  antigenic  subtypes,  which  differ 
&t)m  each  other  by  the  composition  of 
their  surface  glycoproteins 
[hemagglutinin  and  neuraminidase).  A 
continuous  genetic  shifting  of  the 
antigenic  configuration  of  the  viruses 
creates  "new"  viruses  for  which  the 
population  has  no  antibodies  and, 
therefore,  immimity  most  likely  has 
resulted  in  pandemics  of  influenza  (Ref. 
1,  2.  3.  5.  and  7). 

Influenza  viruses  can  cause  a  wide 
spectrum  of  respiratory  tract  disease, 
ranging  from  subclinical  infection  to 
fulminating  pneumonia.  However,  the 
typical  case  of  influenza  is  a  systemic 
disease  which  is  famihar  to  all 
physicians.  After  a  short  incubation 
period  of  one  to  three  days,  coryza, 
cough,  sore  throat  headache,  fever, 
malaise,  anorexia,  and  frequenUy 
nausea  and  vomiting  occur  accompanied 
by  an  apathetic  appearance.  The  illness 
persists  for  a  week  to  120  days  and  is 
usually  followed  by  a  prolonged  period 
of  convalescence  in  which  the  patient  is 
somewhat  lethargic  or  "not  up  to  par." 
Pneumonia,  either  of  purely  viral  origin 
or  caused  by  a  secondary  bacterial 
invader,  or  of  a  mixed  infection  of  viral 
and  bacterial  etiology,  is  the  most 
common  comphcation.  Other 
complications  are  meningoencephalitis 
and  myocarditis,  but  these  are  quite  rare 
[Ref.  5). 

(6)  Para-influenza  viruses.  The  para- 
influenza viruses  were  first  isolated 
during  the  19S0's.  Four  distinct  serologic 
types  have  been  recovered  in  the  throat 
of  human  beings  [Ref.  5). 

(7)  Rhinoviruses.  The  rhinoviruses  are 
the  most  recently  isolated  viruses  to  be 
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referred  to  as  "the  common  cold  virus." 
The  initial  rhinovinis  isolates  were 
made  in  1954  from  afebrile  individuals 
with  coryza,  sore  throat,  and  cough. 
There  are  probably  over  100  distinct 
serological  strains  of  rhinoviruses. 
Currently  some  60  speci^c  serological 
types  have  been  classified.  No 
antimicrobial  agents  are  available  that 
exert  any  therapeutic  effect  on  these 
viruses.  The  common  cold  is  actually  a 
misnomer  since  so  many  different 
viruses  can  afflict  people  and  cause 
similar  symptoms,  coryza,  sore  throat, 
and  systemic  manifestations  such  as 
malaise,  fever,  etc.  The  term  might  be 
considered  a  proper  one  to  use  ff  the 
symptom  complex  were  caused  by  a 
single  virus  (Ref.  5). 

(8)  Coronaviruses.  The  coronaviruses 
are  a  relatively  newly  described  group 
of  viruses  which  are  also  associated 
with  the  common  cold.  The  name  is 
derived  &om  the  fact  that,  when 
visualized  with  the  electron  micrograph, 
the  human  coronavirus  resembles  a 
crown  (Ref.  5). 

c.  Fungal  infections.  Fungal  infections, 
also  known  as  mycoses,  have  been 
playing  an  increasingly  important  role  in 
conditions  affecting  the  mouth,  nose, 
and  throat  for  several  reasons:  (1)  There 
is  greater  awareness  of  their  presence; 
(2)  better  diagnostic  facilities  are 
available;  (3)  the  incidence  is  increased 
because  of  therapeutic  interference 
(antibiotics,  immunosuppressive  drugs, 
radiation);  and  (4j  there  is  increased 
longevity  in  such  diseases  as 
lymphomas,  other  neoplasms,  and 
hematologic  disorders  (Ref.  6). 

Conditions  favorable  to  the 
development  of  mycoses  prevail  in  the 
mouth  and  throat,  where  a  moist,  warm 
environment,  and  such  crevices  as 
tonsillar  crypts  and  periodontal  spaces 
encourage  growth.  "iTiey  are  also  found 
in  the  nasopharynx  and  nose  where 
such  conditions  as  obstructive  lesions 
and  deviated  nasal  septa  favor  the 
growth  of  fungi  and  related  organisms. 
Actinomyces  and  nocardia  are  now 
imiversally  accepted  as  bacteria,  but  are 
traditionally  discussed  with  fungi 
because  of  the  close  resemblance 
between  the  symptomatology  and 
course  of  the  diseases  they  cause.  A 
discussion  of  the  oral  and  pharyngeal 
lesions  most  commonly  due  to  fungal 
infections  can  be  found  earlier  in  this 
document.  (See  part  II.  paragraph  B.4.b. 
above — Sore  mouth.) 

The  diagnosis  of  mycosis  depends 
upon  the  availability  of  a  well-equipped 
laboratory  and  the  use  of  modem 
immunologic  and  staining  procedures. 
Contrary  to  widespread  belief,  biopsies 
and  not  cultures  are  the  most  rapid  and 
commonly  successful  tools  for  diagnosis 


of  fungal  disease.  Biopsy  material 
should  be  divided  into  two  specimefis, 
one  for  cultural  studies  and  one  for 
staining.  The  selection  of  proper  media 
by  the  laboratory  is  necessary  since 
some  organisms  require  special  cultural 
conditions  (Ref.  6). 

Candidiasis,  the  fungal  disease  which 
occurs  in  the  mouth  most  commonly,  is 
caused  by  the  yeast-like  organism 
Candida  albicans.  It  covers  a  wide 
range  of  manifestations.  (See  part  U. 
paragraph  B.4.b.  above— Sore  Mouth.) 
Candidiasis  is  most  often  found  about 
the  oropharynx.  The  small  yeast  (2  to  5 
um)  is  ovoid,  appears  intensely  blue 
with  the  Gram  stain,  and  can  be 
demonstrated  with  any  of  the  numerous 
stains  for  fungi.  Broad  hyphae  can  be 
seen  in  association  with  the  yeast  cells. 
Often  it  is  quite  obvious  that  the  hyphae 
are  just  elongated  yeast  cells  when 
budding  takes  place  at  the  point  of 
constriction.  The  incidence  of  Candida 
albicans  in  the  mouth  and  throat  varies 
from  country  to  country  and  depends  on 
age,  hygiene,  presence  of  other  diseases, 
use  of  broad-spectrum  antibiotic 
therapy,  and  so  forth  (Ref.  6). 

A  mild  form  of  candidiasis  is  thrush,  a 
white  to  grayish  membranous  formation 
over  tonsils  or  adjacent  mucosae,  which 
occurs  either  in  discrete  or  confluent 
specks  and  which  can  often  be  removed 
with  a  swab.  Smears  of  such  membranes 
rule  out  diseases  such  as  diphtheria,  the 
ulcerations  of  infectious  mononucleosis, 
or  acute  leukemia.  Thrush  is  seen  most 
offen  at  the  extremes  of  age,  in  the 
(often  premature)  newborn  who  acquire 
the  disease  in  the  maternal  birth  canal, 
and  in  the  geriatric  patient,  dying  of  old 
age  or  from  tumors.  Thrush,  therefore,  is 
often  a  warning  signal  of  some  profound 
abnormality  existing  in  the  body  and 
does  not  itself  require  energetic 
therapeutic  measiu-es  (Ref.  6). 
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6.  Evaluation  of  antimicrobial 
activity.  One  of  the  requests  made  of  the 
Panel  was  to  recommend  testing 
procedures  whereby  a  Category  III 
product  could  be  reclassified  to 
Category  I.  The  Panel  has  made  such 
recommendations  and  suggestions 
concerning  testing  for  antimicrobial 
ingredients  for  oral  health  care  products. 
(See  part  IV.  paragraph  C.  below— Data 
Required  for  Evaluation.)  The  Panel  has 
suggested  a  general  in  vitro  test  that 
may  be  used  as  a  guide,  but  which  may 
be  modified  to  suit  individual  protocols 
for  testing  a  specific  ingredient  for 
specific  purposes. 

It  is  the  concensus  of  the  Panel  that  it 
is  not  possible  to  suggest  an  in  vivo 
method  of  a  general  type  that  would 
encompass  all  criteria  necessary  to 
evaluate  the  effectiveness  of  all 
antimicrobial  agents  claimed  to  be 
effective  in  relieving  symptoms  of  sore 
throat  and  sore  mouth  due  to 
antimicrobial  activity.  The  Panel  had 
considered  an  in  vivo  method  based  on 
plaque  reduction  on  the  teeth  and 
periodontal  tissues  as  a  criterion  for 
antimicrobial  activity  in  the  oral  cavity, 
but  discarded  it  because  it  became 
obvious  that  it  was  inexact  and  had  no 
rational  basis  since  dental  plaque  is  not 
a  disease  per  se  (Ref.  1  through  4). 
Moreover,  the  Panel  was  not  charged 
with  reviewing  products  used  to  treat 
dental  or  periodontal  diseases.  Some 
clinicians  and  microbiologists 
specializing  in  dental  microbiology  have 
used  plaque  reduction  as  a  criterion  of 
effectiveness  of  antimicrobial  agents  in 
mouthwashes  and  have  submitted  data 
in  support  of  their  effectiveness  of  such 
products  based  on  this  concept.  The 
rationality  of  plaque  reduction  as  a 
criterion  of  effectiveness  of 
antimicrobial  agents  for  use  in  the 
mouth  and  throat  is  highly  debatable, 
and  evidence  of  the  validity  of  the 
method  is  scant.  Plaque  reduction, 
therefore,  is  not  accepted  by  this  Panel 
as  a  criterion  for  determining 
effectiveness  of  antimicrobial  agents  for 
oral  health  care  products  intended  to 
treat  sore  mouth  or  sore  throat. 
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Dental  plaque  has  been  described  as  a 
soft  and  tenacious  material  found  on 
surfaces  of  teeth  readily  removed  by 
mechanical  means  such  as  brushing  or 
flossing,  but  not  readily  removed  by 
rinsing  with  water  and  other  solutions 
(Ref.  5).  The  composition  of  plaque  is 
multivaried,  consisting  of  proteins, 
carbohydrates,  clumps  of 
microorganisms,  and  other  organic  and 
inorganic  materials.  The  amount,  as  well 
as  the  microbial  and  biochemical 
composition  of  plaque,  varies  with  the 
site  of  formation,  the  duration  of 
accumulation,  the  composition  of  the 
diet,  and  perhaps  other  undetermined 
factors  (Ref.  6).  Both  dental  caries  and 
periodontal  disease  are  attributed  to 
plaque.  Tlie  Panel,  however,  was  not 
charged  to  consider  dental  plaque  and 
periodontal  diseases.  The  Panel  has 
never  stated  that  plaque  is  not  involved 
in  causing  dental  caries  and  periodontal 
diseases. 

It  is  noteworthy  that  the  Advisory 
Review  Panel  on  OTC  Dentifrice  and 
Dental  Care  Drug  Products,  in  its  report 
which  was  published  as  a  proposed 
regulation  in  the  Federal  Register  of 
November  2. 1979  (44  FR  63274].  states: 

To  supplement  mechanical  removal  of 
ofTending  agents,  a  number  of  chemical 
agents  claiming  usefulness  for  prevention  of 
plaque,  calculus,  or  gingivitis  are  presently 
under  investigation.  The  potential  value  and 
safety  of  these  agents,  which  include 
quaternary  ammonium  compounds,  enzymes, 
organic  fluorides,  and  various  antibiotics, 
have  not  been  conclusively  ascertained.  The 
specific  antimicrobial  compounds  for  which 
some  success  is  claimed  in  clinical  studies 
include  several  agents.  Among  them  are 
cetylpyridium  chloride  and  combinations  of 
cetylpyridium  chloride  and  domiphen 
bromide  which  achieved  a  30-  to  40-percent 
reduction  in  dental  plaque  (Refs.  7  and  B]. 
Other  potenbally  effective  agents  include 
thymol  and  eucalyptol  (Ref.  9),  alexidine  (Ref. 
10),  peroxides  (Ref.  11),  chlorhexidine  (Ref. 
12).  and  an  investigational  compound 
CC10232  (Ref.  7).  A  major  concern  in  the  use 
of  these  agents  is  their  tendency  to  disrupt 
the  normal  microbial  ecologic  balance  of  the 
host  (Ref  13). 

After  considering  these  ingredients 
and  the  theories  and  rationale  proposed 
for  the  effectiveness  of  drugs  used  for 
prevention  and  control  of  plaque  and 
gingivitis,  the  [Dental]  Panel  has 
concluded  that  such  approaches  are  at 
present  so  controversial  that  there  can 
be  no  general  recognition  of  the 
effectiveness  of  these  agents  for  these 
indications  at  this  time. 

The  [Dental]  Panel,  therefore,  recommends 
that  all  claims  stating  or  implying  prevention, 
control,  or  treatment  of  plaque  or  gingivitis  be 
placed  in  Category  II  and  further 
recommends  that  antipiaque  and 
antigingivitis  agents  be  investigated  and 
approved  through  the  NDA  process. 


Additionally,  the  Advisory  Review 
Panel  on  OTC  Dentifrice  and  Dental 
Care  Drug  Products  stated  at  44  FR 
63283  diat: 

The  [Dental]  Panel  concludes  that  drug 
products  whidi  have  antipiaque,  plaque 
control,  or  gingivitis  claims  are  not  currently 
appropriate  for  the  OTC  market  because 
there  is  no  general  recognition  of  any  such 
drug  products  as  safe  and  effective  for  these 
indications  at  this  time.  Accordingly,  the 
Panel  recommends  that  such  drug  products 
and  claims  should  be  evaluated  by  FDA 
through  the  NDA  procedure. 

TTie  rationality  of  plaque  reduction,  as 
a  criterion  of  effectiveness  for 
antimicrobial  agents  that  are  used  in  the 
mouth  and  throat,  is  highly  debatable 
and  evidence  of  the  validity  of  the 
method  is  scant  There  was  considerable 
discussion  of  this  issue  in  the 
dehberations  of  the  Panel  and  in  making 
its  final  determination  the  Panel  relied 
upon  the  opinions  of  consultants  and 
statisticians  who  are  experts  in  this  field 
of  endeavor,  in  addition  to  relying  upon 
the  expertise  of  the  Panel.  At  the 
January  4, 1979  meeting  of  the  Advisory 
Review  Panel  on  OTC  Oral  Cavity  Drug 
Products,  Dr.  S.  S.  Socransky,  Dr.  W.  H. 
Bowen,  and  Dr.  F.  B.  Engley  were  invited 
as  consultants  to  present  their  views  on 
plaque  reduction. 

In  his  presentation.  Dr.  Socransky 
stated: 

What  does  the  particular  [antimicrobial] 
agent  do?  What  is  it  active  against?  If  you  are 
cutting  down  microorganisms  in  the  oral 
cavity,  which  I  gather  is  the  claim  of  this 
particular  agent  then  precisely  what  is  the 
effect  of  cutting  down  these  microorganisms 
in  the  oral  cavity?  Does  it  have  some  effect 
on  microbial  infection,  bites,  and  things  like 
that  or  does  it  have  an  effect  on  dental 
caries,  periodontal  disease,  or  anything  else? 
Or  is  it  merely  an  effect  on  bacterial 
infestation  just  accumulations  of  organisms 
in  the  mouth? 

I  do  not  think  from  the  evidence  that  we 
have  seen  that  you  can  go  beyond  making  the 
claim  at  this  moment  that  this  is  cutting  down 
the  numbers  of  organisms  in  the  mouth 
temporarily.  It  is  not  clear  that  this  is  cutting 
down  infections  of  the  oral  cavity,  such  as 
those  induced  by  bites  or  something  of  that 
type,  nor  is  it  clear  to  me,  at  any  rate,  that  it 
has  an  effect  on  caries,  or  periodontal 
diseases  of  any  type  in  any  striking  fashion. 

When  one  cuts  down  the  bacterial  plaque, 
or  any  bacterial  accumulations  on  tooth 
surfaces.  I  am  not  sure  which  organisms  are 
influenced  by  anything  that  I  have  seen  so 
far,  and  it  could  be  possible  that  one  is 
cutting  down  on  harmful  microorganisms, 
which  is  certainly  reasonable. 

It  is  equally  possible  that  somebody  is 
cutting  down  on  organisms  that  are 
potentially  beneficial. 

So  to  clarify  this  role,  I  think  that  despite 
some  of  the  concerns  with  some  of  the 
statistical  handling  of  the  information  there  is 
a  cutdown  in  bacterial  plaque  to  a  degree. 


The  amount  that  is  reduced  varies  from  very 
little  to  a  great  deal  depending  on  the  study 
one  reads. 

Hie  significance  of  this  in  terms  of 
l>enefidal  effect  which  is  apparently  what 
the  pubUc  is  after,  is  unclear  to  me. 

What  has  been  used  has  been  an  area 
measurement,  primarily,  in  the  index — a 
weight  measurement  in  terms  of  wet  weight 
There  have  been  few,  if  any,  that  I  have  read 
of,  actual  measurements  of  numbers  of 
microorganisms. 

Dr.  Bowen  continued  the  presentation 
by  stating: 

The  question  that  [Dr.  Socransky]  has  also 
raised  is  that  even  if  we  accept  that  there  is 
an  antimicrobial  effect  which  results  in  the 
production  and  formation  of  plaque  by  a 
certain  percentage.  I  am  unclear  what  this 
means  to  a  patient  or  subject  who  uses. 

Plaque  is  not  a  disease.  It  is  prol>ably  a 
potential  disease-producing  entity.  Its 
presence  does  not  invariably  result  in 
disease:  and.  while  there  may  l>e  reasons  for 
simply  removing  dental  plaque,  certainly  I 
would  think  that  the  general  pubUc  beUeves 
that  if  they  had  a  small  percentage  in 
reduction  of  plaque,  they  might  in  fact  have 
a  reduction  in  disease.  That  is  not  necessarily 
so. 

Dr.  Engley  stated  that  reduction  of 
plaque  is  an  unclear  term: 

When  you  say  reduction,  you  are  talking 
about  size  and  weight  but  you  are  not  talking 
about  the  numbers  of  organisms  in  the 
plaque.  Sometimes  you  can  reduce  the  glucan 
or  the  capsular  material  or  the  envelope 
material  and  come  out  with  the  same  number 
of  organisms  but  lower  volume  and  lower 
weight. 

Statistical  data  relevant  to 
antimicrobial  activity  were  submitted  to 
the  Panel  and  subsequenUy  reviewed  by 
a  consultant  statistician  at  the  requesfof 
the  Panel.  The  following  is  a  summary  of 
his  comments: 

Data  have  t>een  presented  which 
indicate  effectiveness  of  domiphen 
bromide,  the  combination  of  CPC 
[cetylpyridinium  chloride]  and 
domiphen  bromide,  and  the  combination 
of  menthol,  thymol,  eucalyptol.  and 
methyl  salicylate.  The  effectiveness 
relates  to  plaque  reduction  as  measured 
by  the  Quigley-Hein  index  or  the 
Turesky  modification  on  the  Quigley- 
Hein  index.  This  index  measures  surface 
area  of  plaque.  Before  an  antimicrobial 
claim  is  appropriate  it  must  be 
established  that  the  reduction  in  the 
Quigley-Hein  index  correlates  with  an 
antimicrobial  action.  None  of  the  studies 
mentioned  above  attempt  to  do  this.  The 
claim  that  appears  to  be  appropriate 
given  the  above  studies  is  a  claim 
dealing  with  surface  area  of  plaque 
within  a  7-  to  21 -day  period. 

The  Panel,  therefore,  does  not  regard 
as  vahd  and  has  not  accepted  data  on 
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effectiveness  of  antimicrobial  agents  in 
oral  health  care  productn  for  treating 
sore  throat  and  sore  mouth  based  upon 
their  ability  to  inhibit  plaque  formation. 
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7.  Oral  mahdor.  Oral  malodor,  also 
commonly  known  as  "bad  breath."  "foul 
breath,"  or  "halitosis,"  is  not  new  or 
exclusive  to  modem  times,  nor  is  the 
plethora  of  preparations  used  to 
overcome  it.  Through  the  ages,  attempts 
at  elimination  or  masking  of  oral 
malodor  have  ranged  from  the  chewing 
of  odoriferous  substances  such  as 
berries,  perfuming,  administration  of 
enemas,  smoking  flavored  cigarettes, 
and  tongue  scraping,  to  the  more  recent 
practice  of  instituting  hygienic  measures 


using  various  cosmetic  preparations, 
such  as  odoriferous  mouthwashes  and 
gargles,  and  lozenges.  Some  of  the 
products  employed  contain 
antimicrobial  and  other  active 
ingredients  for  which  therapeutic  claims 
are  made  in  addition  to  cosmetic  claims. 

The  universal  prevalence  of  oral 
malodor  indicates  that  to  have  some 
degree  of  malodor  is  a  normal  human 
trait  and  is  not  evidence  of  the  existence 
of  any  pathologic  state.  The  assumption 
that  oral  malodor  is  associated  with 
certain  diseases  states  is  scientifically 
incorrect.  The  presence  of  oral  malodor 
is  not  indicative  of  the  existence  of 
systemic  or  oral  disease  and  of  the  need 
for  unsupervised  self-treatment  with 
medicated  products.  Ketone-like  breath 
of  diabetes,  which  is  sweet  and 
pleasant,  is  not  a  true  oral  malodor.  In 
much  of  the  older  medical  literatxire, 
associations  between  oral  malodor  and 
certain  systemic  diseases  generally  have 
been  established  in  hospital 
environments.  Since  such  an 
environment  does  not  necessarily  assign 
much  importance  to  oral  hygienic 
measures,  it  is  not  surprising  that  many 
hospitalized  patients  may  manifest  foul 
breath  irrespective  of  the  disease  for 
which  they  are  confined. 

Since  very  few,  if  any,  individuals  can 
self-determine  whether  they  have  oral 
malodor  (Ref.  1),  the  fear  that  failure  to 
promptly  institute  medicated 
mouthwash  usage  may  delay  the 
treatment  of  a  serious  disease  entity  is 
unfounded.  Unless  a  social  contact 
informs  an  individual  that  he  or  she  has 
malodor,  the  individual  may  be  unaware 
of  its  presence.  The  presence  of  malodor 
ordinarily  is  not  indicative  of  the 
existence  of  a  pathologic  state  and 
results  in  no  physical  harm  to  a  subject. 

The  Panel  concludes  that  claims  in  the 
labeling  of  many  oral  health  care 
products  intended  to  overcome  mouth 
odors  are  therapeutic  claims  and  that 
most  mouth  odors  are  not  associated 
with  symptoms  of  pathologic  processes 
requiring  the  need  for  medicated  oral 
health  care  products.  It  is  obvious  that 
there  may  be  differing  opinions  on  this 
point  between  a  product's  sponsor  and 
the  Panel.  It  is  the  consensus  of  the 
Panel,  therefore,  that  a  detailed 
discussion  of  oral  malodor  should  be  a 
part  of  this  document.  The  reason  for 
this  is  so  that  the  facts  and  reasoning 
upon  which  the  Panel's 
recommendations  concerning  the  use  of 
products  for  suppression  of  malodor  are 
based  will  be  tmderstood  and  recorded. 

a.  Factors  causing  oral  odors.  Oral 
odors  can  be  classified  according  to 
their  source.  They  may  arise  from 
systemic  or  local  (i.e.,  nonsystemic) 
donditions  or  a  combination  of  both. 


Both  the  systemic  and  local  conditions 
can  be  due  to  internal  (intrinsic)  or 
external  (extrinsic]  causes.  Examples  of 
intrinsic  systemic  causes  are  the  ketonic 
breath  of  diabetes  mellitus,  the  urine- 
like malodor  of  uremia,  and  suppurative 
processes  of  structures  of  the  upper  and 
lower  air  passages  and  lungs.  &camples 
of  causes  of  extrinsic  systemic  malodors 
include  ingestion  of  onion,  garlic,  wines 
and  other  alcoholic  beverages,  volatile 
drugs,  and  other  odoriferous  substances. 
The  term  "oral  malodor"  is  nonspecific 
and  ordinarily  implies  that  the  mouth 
odor  is  tmpleasant  and  offensive, 
irrespective  of  etiology.  Not  ail  mouth 
odors  are  necessarily  unpleasant  and  a 
distinction  should  be  made  between 
those  that  are  offensive  and  can 
rightfully  be  classed  as  malodors  and 
those  that  are  not. 

TTie  frequency  with  which  mouth 
odors  due  to  systemic  diseases  appear 
in  the  population  at  large  is  dependent 
on  the  frequency  of  occurrence  of  the 
disease  states  that  produce  them.  The 
frequency  of  these  odors  could  perhaps 
be  estimated  from  epidemiological  data. 
Diabetes  is  one  of  the  more  common 
systemic  diseases  which  can  taint  the 
breath  with  a  sweet  odor,  since  it  is  due 
to  the  exhalation  of  ketones.  The  odor  is 
not  necessarily  unpleasant  and 
offensive.  Other  systemic  disease  states, 
such  as  uremia,  which  is  accompanied 
by  a  urine-like  oral  breath  odor,  and 
suppurative  broncho-pulmonary 
diseases,  are  relatively  less  common.  A 
sweet-smelling  breath,  or  a  urine-like 
breath,  is,  therefore,  not  a  typical  oral 
malodor.  Odor  resulting  from 
suppurative  pulmonary  diseases  can  be 
disagreeable  and  offensive  and  classed 
as  a  malodor. 

It  should  be  noted  that  persons  who 
have  mouth  odor  due  to  systemic 
diseases  are  generally  aware  of  their 
disease  state.  Also,  the  appearance  of 
mouth  odor  is  not  the  first  symptom  of 
that  disease  state  but  generally  ensues 
after  the  disease  is  established  or 
appears  simultaneously  with  the  major 
disease  symptoms.  To  the  Panel's 
knowledge  there  is  no  plethora  of 
reports  in  the  medical  and  dental 
literature  of  any  significant  number  of 
cases  in  which  mouth  odor  was  an  early 
diagnostic  sign  that  established  the 
presence  of  a  systemic  disease  entity. 

The  concept  that  stomach  odors  taint 
the  breath  is  false'.  Hie  esophagus  is  a 
collapsed  tube  that  communicates  with 
the  oral  cavity  only  during  swallowing. 
belching,  or  regurgitation  (Refs.  2 
through  7).  Normal  lung  air  does  not 
contribute  to  mouth  odors  except' in 
smokers  or  in  those  who  have  consumed 
alcoholic  beverages  or  ingested 
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odoriferous  foods  such  as  garlic  or 
volatile  drugs  such  as  paraldehyde  that 
yield  volatile  byproducts  which  are 
excreted  by  the  lung  (Ref.  8).  The 
contribution  to  oral  odors  by  systemic 
conditions  is  minimal.  A  review  of  the 
literature  indicates  that  more  than  90 
percent  of  all  oral  malodors  are  due  to 
local  oral  conditions  in  the  mouths  of 
healthy  persons  (Kefs.  3.  4,  and  9).  The 
remaining  10  percent  of  cases  are  due  to 
extraoral  causes  of  nonpathologic  origin. 
Of  these,  most  of  the  odors  are  due  to 
volatile  aromatic  compounds  circulating 
in  the  blood  that  are  excreted  into  the 
lung  air  (Refs.  9  and  10). 

It  is  estimated  that  upon  arising  in  the 
morning,  at  least  9  out  of  10  persons 
have  oral  malodor.  Reilly  (Ref.  5)  has 
written,  'Tollowing  sleep,  nearly 
everyone  has  an  unpleasant  breath.  The 
reduced  activity  of  the  tongue  and  the 
cheeks,  together  with  the  reduction  in 
the  flow  of  sahva,  allow  the  bacterial 
flora  of  the  mouth  to  be  more  active, 
resulting  in  an  unpleasant  breath." 

In  the  past,  substances  causing  oral 
malodors  have  been  incorrectiy 
assumed  to  consist  of  amines,  fatty 
acids,  and  indoles  (Ref.  11).  By  use  of 
the  gas  chromatograph,  a  highly 
sensitive  instrument  capable  of 
detecting  various  volatile  substances  to 
parts-per-billioh  ranges,  it  has  been 
established  that  deadspace  gases  of  the 
malodorous  mouth  consist  mainly  of 
minute  traces  of  highly  odoriferous 
volatile  sulfur  cpmpounds.  The  most 
common  and  abundant  of  these  are 
hydrogen  sulRde,  and  methyl  mercaptan. 
Traces  of  dimethylsulfides  are  also 
found  (Refs.  12  through  15).  The 
presence  of  volatile  sulfur  compounds 
detected  by  using  the  gas 
chromatograph  has  been  correlated  with 
the  presence  of  nose-perceptible  oral 
malodorous  substances  in  test  subjects. 
For  example,  if  the  subject  had  nose- 
perceptible  oral  malodor.  the 
chromatograph  showed  the  presence  of 
volatile  sulfur  compounds.  Absence  of 
nose-perceptible  malodor  was 
accompanied  by  the  absence  of  volatile 
sulfur  compounds  (Ref.  16). 

Studies  performed  on  the  supernatant 
fluid  of  saUva.  salivary  sediment,  and 
plaque  have  shown  that 
microorganisms,  in  the  presence  of 
appropriate  substrates,  produce  volatile 
sulfur  compounds  (Ref.  14).  Sterile  saliva 
has  been  shown  not  to  produce 
putrefaction  (Ref.  17)  and  malodor.  The 
amines  and  indoles  present  have  been 
shown  to  be  nonvolatile,  nonodorous 
substances.  Volatility  of  a  compoimd  is 
a  sine  qua  non  requirement  for  its 
detection  as  a  mouth  odor  causative 
agent  (Ref.  11).  The  Panel  however. 


Hnds  no  data  that  support  the  concept 
that  traces  of  volatile  sulfur  compounds 
formed  by  the  resident  oral  flora  in 
mouths  of  healthy  persons  are 
deleterious  and  injurious  to  the  health  of 
the  individual.  Likewise,  it  finds  no  data 
that  justify  a  therapeutic  use  of 
antimicrobial  agents  for  suppression  of 
the  formation  of  volatile  sulfur 
compounds  and  other  substances 
causing  malodor. 

b.  Role  of  microorganisms  in  the 
production  of  mouth  odors.  The  body 
has  no  mechanism  for  producing  volatile 
sulfur  compounds.  MammaUan  cells 
apparentiy  do  not  possess  the  metabolic 
machinery  (enzymes)  to  elaborate 
volatile  sulfur  compounds. 
ConsequenUy.  the  production  of  volatile 
substances  responsible  for  malodors  in 
humans  is  dependent  largely  upon 
microbial  metabolic  processes.  Reports 
of  investigations  have  shown  that 
microorganisms  play  an  essential  role  in 
the  production  of  oral  malodor  (Refs.  17 
and  18).  The  incubation  of  sterile  saUva 
produces  no  malodor.  Yet,  when  whole 
nonsteril  saliva  is  incubated,  a  shift  of 
the  bacterial  population  from  gram- 
I>08itive  to  gram-negative  occurs  with 
attendant  malodor  production  (Ref.  18). 
However,  these  microorganisms  are  part 
of  the  indigenous  oral  flora  and  are 
known  to  be  nonpathogenic  under 
ordinary  circumstances. 

An  important  metabolic,  characteristic 
of  certain  gram-negative 
microorganisms  found  in  the  mouth  is 
their  ability  to  produce  volatile  sulfur 
compounds.  One  species  of 
microorganism  writh  pronounced 
metabolic  capabilities  to  produce 
volatile  sulfur  compounds  is 
fusobacterium,  although  other  species 
such  as  peptostreptococcus  may  also  be 
involved.  All  of  these  microorganisms 
are  anaerobic  and  thus  exist  in  areas  of 
the  mouth  where  the  oxidation- 
reduction  potential  favors  their  survival. 
The  principle  areas  where  this  occurs 
are  the  gingival  crevices,  interdental 
spaces,  tonsilar  folds,  and  the 
interpapillary  crypts  of  the  tongue  (Ref. 
17).  The  tongue  has  long  been  implicated 
as  a  reservoir  of  medodor-producing 
bacterial  flora  (Refs.  1  and  19). 

It  has  been  shown  that  glucose  does 
not  favor  the  production  of  malodor  in 
incubated  saliva  (Refs.  17  and  20). 
Glucose,  like  other  carbohydrates, 
favors  fermentative  metabolic  pathways 
which  produce  nonodoriferous  organic 
add  end-products.  Amino  adds, 
espedally  those  containing  sulfur,  and 
short-chain  peptides  composed  of  sulfur- 
containing  amino  adds  are  the 
substrates  leading  to  maximal 


putrefactive  processes  by  the  gram- 
negative  microorganisms. 

There  are  many  reports  of  studies, 
both  controlled  and  uncontrolled,  on  the 
etiology  of  local  oral  malodor.  Most  of 
these  point  to  gram-negative  organisms 
as  the  causative  factors.  In  a  1949  study 
conducted  by  Morris  and  Read  (Ref.  21). 
the  use  of  a  dentifrice,  mechanical 
tongue  prophylaxis,  and  an  antibacterial 
mouthwash  were  found  to  be  effective 
in  reducing  oral  malodor.  Water  rinsing, 
however,  was  ineffective.  However,  this 
Ending  is  not  in  agreement  with  findings 
found  in  other  studies  that  indicate  that 
water  rinsing  can  be  effective  (Refs.  22 
and  23).  The  antibacterial  mouthwash 
used  in  the  study  of  Morris  and  Read 
produced  longer-lasting  breath 
protection  than  tongue  prophylaxis  or 
brushing  with  a  dentifrice.  It  was  also 
noted  in  this  study  that  the  masking 
effect  produced  by  flavoring  agents 
contained  in  the  mouthwash  or 
dentifrice  did  not  last,  or  mask,  for  more 
than  20  minutes,  even  though  the 
protection  against  malodor  continued 
for  3  hours  following  mouthwashing  and 
2  hotu^  following  toothbrushing. 

c.  Elimination  of  mouth  odors.  The 
control  of  local  oral  malodor  depends 
upon  its  cause  and  may  be 
accomplished  by  one  or  more  of  the 
following  measures:  pui'ging,  masking, 
neutralization,  or  bactrial  inhibition. 
These  measures  are  effective  in 
controlling  malodors  of  local  origin  and 
are  generally  not  of  value  in  controlling 
mouth  odors  of  systemic  origin,  i.e. 
"onion"  or  "garlic  breath." 

(1)  Purging.  Malodors  can  be  purged 
temporarily  from  the  mouth  by  rinsing 
with  water,  brushing  the  teeth,  using 
dental  floss,  or  by  eating  a  meal.  The 
malodors  are  eliminated  completely  in 
some  cases,  reduced  for  a  short  time 
period  in  others,  and  in  some  cases  not 
affected  at  all.  The  purging  is  due  to  a 
physical  rinse-out  or  dislodgement  of 
accumulated  volatile  sulfur  compounds, 
food  debris,  or  stagnant  sahva,  or  to  a 
reduction  in  the  numbers  of  bacteria  in 
the  mouth.  Dilution  effect  is  common  to 
most  liquid  preparations  or  products 
used  to  attempt  to  eliminate  malodor. 

(2)  Masking.  Local  oral  malodors  may 
be  masked  by  introducing  a  new,  more 
pleasant  odor  into  the  mouth.  This 
masking  effect  usually  lasts  only  as  long 
as  the  masking  agent  remains  in  the 
mouth  at  perceivable  levels,  generally 
from  15  ot  20  minutes  in  duration  (Ref. 
21). 

(3)  Chemical  neutralization.  Some 
-agents  react  chemically  with 
malodorous  volatile  compounds  and 
form  insoluble  nonodorous  products, 
usually  nonvolatile  sulfides,  ^^ll>^l^^^^i] 
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neutralization  is  dependent  upon  how 
long  the  neutralizing  agent  lingers  in  the 
mouth,  the  quantity  of  malodorous 
material  to  be  neutralized,  and  how 
quickly  the  malodor-causing  chemicals 
are  being  remade.  Chemical 
neutralization  provides  a  longer-term 
local  antimalodor  effect  than  purging  or 
masking.  It  may  be  prolonged  further  if 
accomplished  by  bacterial  inhibition. 

(4)  Bacterial  inhibition.  Because 
certain  strains  of  bacteria  may  cause 
oral  malodor,  inhibiting  their 
metabolism  or  enzymatic  activity  or 
killing  them  may  result  in  a  temporary 
deodorizing  effect.  A  longer  term  of 
action  is  apparent  when  the  malodor  is 
due  to  bacterial  action  and  an 
antimicrobial  agent  is  used.  The  effect 
persists  even  after  the  effects  of  purging 
and  masking  have  been  dissipated  if 
they  have  also  been  used 
simultaneously.  (Ref.  21).  However,  after 
meals  and  overnight  sleeping  the 
bacteria,  having  been  mostly  inhibited, 
will  usually  return  to  their  original 
nimibers  and  metabolic  activities. 

Because  oral  malodor  is  caused 
mainly  by  gram-negative  anaerobes, 
only  antimicrobial  ingredients  known  to 
be  effective  against  the  causative 
organisms  are  effective  in  suppressing 
the  malodor.  However,  agents  that  may 
be  effective  in  one  person  may  not  be 
effective  in  another  due  to  variations  in 
the  susceptibility  of  the  microorganisms 
to  the  agent.  Theoretically  agents  which 
preferentially  inhibit  or  kill  gram- 
negative  anaerobes  should  be  more 
effective  in  controlling  oral  malodor. 
Whether  or  not  this  is  always  the  case  is 
not  known.  There  is  ample  evidence  that 
the  microbicidal  effects  of  the 
antimicrobial  agent  are  partial  and 
incomplete  and  all  the  microorganisms 
are  not  killed  by  one  application  of  the 
antimicrobial  agent.  The  malodor  due  to 
bacterial  action  returns  after  the 
antimicrobial  agent  loses  its  effect  and 
the  microorganisms  again  begin  to 
proliferate.  In  order  to  obtain  a 
sustained  effect,  the  user  would  have  to 
reapply  the  ingredient  repeatedly  over  3- 
or  4-hour  periods  as  long  as  the  malodor 
persists  (Ref.  21).  The  Panel  does  not 
consider  this  a  judicious  practice  and 
does  not  recommend  the  unsupervised 
use  of  medicated  oral  health  care 
products,  particularity  those  containing 
antimicrobial  agents,  when  there  are  no 
symptoms  and  when  there  is  no 
evidence  of  the  presence  of  a  pathologic 
process.  The  Panel  emphasizes  that 
mouth  odors  without  the  presence  of 
symptoms  are  not  indicative  of  the 
existence  of  pathologic  states  and  the 
use  of  antimicrobial  and  other 


therapeutic  agents  for  their  elimination 
is  unwarranted. 

d.  "Malodor  testing."  Various 
techniques  have  been  divised  for 
malodor  testing.  Although  there  may  be 
variations  among  the  techniques 
depending  upon  the  subject  population, 
investigators,  location,  purpose  of  the 
study,  etc.,  most  "malodor  tests"  follow 
a  similar  general  protocol.  Mouthwash 
formulations  intended  to  control  local 
oral  malodor  are  tested  in  populations 
composed  of  normal  subjects.  Since 
most  subjects  exhibit  oral  malodor  early 
in  the  morning  and  before  the  institution 
of  hygienic  measures,  testing  is  done  at 
this  time.  The  subjects  rinse  with  a 
mouthwash  or  a  water  rinse  as  a 
control.  Expert  judges,  selected  for  their 
ability  and  consistency  in  scoring  the 
intensity  of  oral  malodor  according  to  a 
pre-determined  scale,  sniff  the  breath  of 
the  test  subjects  before  rinsing  and  at 
selected  time  intervals  thereafter.  The 
results  are  then  analyzed  and  compared 
with  effects  of  the  water  control  rinse. 
Such  testing  is  useful  for  demonstrating 
the  relative  effectiveness  of  a 
mouthwash  compared  to  a  water  control 
rinse,  the  time  period  during  which  the 
mouthwash  protects  the  oral  cavity 
against  oral  malodor,  and  the  relative 
pleasantness  or  unpleasantness  of  the 
subjects'  breath  before  and  after  rinsing. 
Obviously  such  testing  is  in  no  way 
related  to  testing  of  the  effectiveness 
and  safety  of  a  product  for  treatment  of 
symptoms  of  pathologic  processes 
causing  sore  mouth  or  sore  throat.  The 
Panel  is  unaware  of  any  valid  data 
concerning  the  relationship  between 
sore  mouth,  sore  throat,  or  both,  and  the 
presence  or  suppression  of  oral  malodor. 
The  "malodor  test"  is  included  in  this 
discussion  merely  to  indicate  that  such  a 
test  is  in  use  primarily  for  evaluation  of 
cosmetics  and  that  the  Panel  considers 
it  of  little  or  of  no  value  in  the 
evaluation  of  antimicrobial  or  other 
therapeutic  activity  of  oral  health  care 
products  used  to  treat  sore  mouth,  sore 
throat,  or  both. 

The  concept  that  some 
microoi'ganisms  present  in  the  oral  flora 
may  play  a  beneficial  role  and  help 
maintain  a  healthy  state  of  the  mouth 
has  not,  to  the  Panel's  knowledge,  been 
propounded,  but  certainly  merits 
mention  and  consideration  in  this 
document.  It  is  not  out  of  the  realm  of 
possibility  that  certain  nonpathogenic 
microorganisms  play  a  contributory  role 
in  the  self-cleansing  process  with  the 
oral  cavity  is  naturally  endowed.  Should 
this  be  the  case  the  elimination  of  these 
microorganisms  with  medicated 
products  would  indeed  be  irrational. 


In  summary  then,  a  review  of  the 
literature  and  the  Panel's  experience  in 
laboratory  and  clinical  research  on  oral 
malodor  supports  a  local,  oral  origin  for 
most  oral  malodors.  In  the  majority  of 
cases,  the  odors  are  due  to  traces  of 
highly  odoriferous,  volatile  sulfur 
compounds.  These  compounds  are 
elaborated  by  the  resident  bacterial 
flora  in  the  mouths  of  health  persons. 
The  microorganisms  that  have  the 
metabolic  pathways  to  elaborate 
volatile  sulfur  compounds  in  the  oral 
cavity  are  mostly  of  the  gram-negative 
nonpathogenic  anaerobic  variety.  No 
relationship  between  the  presence  of 
these  gram-negative  organisms  in  the 
mouth  and  throat  and  diseases  causing 
sore  throat  and  sore  mouth  or  other 
local  or  systemic  diseases  has  been 
established.  Normal  lung  air  does  not 
contribute  to  true  oral  malodor  of  local 
origin  nor  does  the  gas  in  the  stomach. 
The  stomach,  for  anatomic  and 
physiologic  reasons,  is  closed  to  the  oral 
environment,  except  during  swallowing 
and  belching.  The  Panel  considers 
products  intended  for  elimination  or 
suppression  of  mouth  odor  of  local 
origin  in  healthy  persons  with  healthy 
mouths  to  be  cosmetics  unless  they 
contain  antimicrobial  or  other  drug 
ingredients.  The  Panel  is  mindful  of  the 
fact  that  the  Federal  Food,  Drug,  and 
Cosmetic  Act  indicates  that  articles  that 
are  cosmetics,  but  which  are  also 
intended  to  treat  or  prevent  disease  or 
to  affect  the  structures  of  the  human 
body,  are  drugs  as  well  as  cosmetic  and 
must  comply  with  both  the  drug  and 
cosmetic  provisions  of  the  law  and 
regulations  (Ref.  24).  Claims  for  the 
suppression  of  mouth  odors  using 
medicated  oral  health  care  products  that 
are  linked  to  a  drug  action,  i.e. 
antimicrobial  action,  are  drug  claims. 
The  Panel  considers  such  drug  claims  to 
be  Category  II  drug  claims. 

It  is  the  consensus  of  the  Panel  that 
the  use  of  OTC  mouthwashes  to  control 
oral  malodor  is  simply  determined  by  an 
individual's  need  for  social  acceptance 
or  personal  oral  gratification  and  is  not 
mandated  by  the  need  to  relieve 
symptoms  of  a  pathologic  state. 
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8.  Quaternary  nitrogenous  cationic 
antimicrobial  agents.  The  quaternary 
nitrogenous  cationic  agents  manifesting 
antimicrobial  activity  evaluated  by  this 
Panel  fall  into  several  principal  chemical 
groups. 

a.  The  quaternary  ammonium 
compounds.  In  these,  the  four  hydrogen 
atoms  of  the  positively  charged 
ammonium  ion  are  replaced  by  various 
organic  radicals.  The  trivalent  nitrogen 
atom  of  ammonia  is  converted  to  a 
pentavalent  state  capable  of  forming 
four  covalent  bonds  and  one  positively 
charged  ionic  bond:  the  process  is 
referred  to  as  quatemization.  These 
derivatives  form  bases  which,  when 
dissolved  in  water,  yield  a  positively 
charged  quaternary-substituted  ion  and 
a  hydroxyl  ion.  These  bases  form  salts 
with  various  acids,  the  most  common  of 
which  in  OTC  products  are  hydrochloric 
and  hydrobromic  acid.  When  dissolved 
in  water,  hydrochloride  or 
hydrobromide  salts  derived  &om 
substituted  ammonia  yield  a  positively 
charged  anunoniimi  ion  and  a  negatively 
charged  chloride  or  bromide  ion.  The 
cation  manifests  the  antimicrobial 
properties.  Benzethonium  chloride  is  an 
example  of  such  a  compound. 

b.  The  pyridinium  compounds.  In  the 
pyridiniimi  compounds  the  trivalent 
nitrogen  atom  in  pyridine  is  converted  to 
a  pentavalent  state  with  four  covalent 
bonds  and  a  positive  ionic  bond.  When 
dissolved  in  water,  a  base  forms  which 
ionizes  into  a  pyridinium  ion  and  an 
hydroxyl  ion.  As  is  the  case  with 
substituted  ammonium  derivatives,  the 
bases  form  salts  with  acids,  usually 
hydrochloric  or  hydrobromic  acids,  and 
these  are  referred  to  as  "pyridinium 
salts."  The  salts  ionize  into  a  pyridinium 
ion.  which  is  positively  charged,  and  a 
chloride  or  bromide  negatively  charged 
anion.  Cetylpyridinium  chloride  is  an 
example  of  such  a  compound.  The 
hydrogen  atom  on  the  nitrogen  atom  of 
the  positively  charged  pyridinium  ion  is 
substituted  by  an  aliphatic  (straight 
chain)  or  aromatic  (benzene  ring) 
radical.  The  cation  manifests 
antimicrobial  activity  sinular  to  the 
quaternary  ammonium  ion. 

c.  The  quinolinium  compounds.  In 
these,  the  trivalent  nitrogen  atom  of 
quinoline  is  converted  to  a  pentavalent 
state  to  form  quinolinium  derivatives. 
Substitutions  with  aromatic  and 
aliphatic  radicals  may  be  made  on  the 
nitrogen  atom  as  is  the  case  with  the 
ammonium  and  pyridinium  derivatives. 
A  methyl  group  on  the  2  position  of  the 
quinoline  nucleus  yields  a  series  of 
derviatives.  called  quinaldinium 
derivatives,  when  the  nitrogen  atom  is 
quatemized.  Quinaldinium  is  a  base  that 
dissolves  in  water  to  yield  the 


quinaldinium  ion.  which  is  positively 
charged,  and  a  hydroxyl  ion.  the 
quinaldinium  bases  form  salts  with 
acids  which  ionize  into  the  quinaldinium 
ion  and  an  anion.  Dequalinium  chloride 
is  an  example  of  an  antimicrobial  agent 
evaluated  by  the  Panel  falling  into  this 
category. 

Tliese  three  types  of  compounds  all 
have  one  characteristic  in  common.  Le^ 
they  have  one  or  more  "quaternary" 
nitrogen  atoms  in  their  structures.  For 
this  reason,  they  are  frequently  called 
"quats."  Many  of  them  reduce  surface 
tension  and  manifest  various  degrees  of 
antimicrobial  activity.  The  chemical 
behavior  and  biologic  activities  of  the 
ammonium,  pyridinium,  and 
quinaldinium  compounds  are  similar  in 
most  respects,  so  much  so  that  some 
clinicians  fail  to  make  a  distinction 
between  the  various  types  of 
compounds  and  refer  to  all  of  them  as 
"quaternary  ammonimn  compounds." 
Ail  form  salts  with  hydrochloric  or 
hydrobromic  acid,  as  does  ammonia, 
and  all  salts  are  ionized  when  dissolved 
in  water  into  "quaternary"  nitrogenous 
positively  charged  cations  and  anions. 
The  ability  to  substitute  various  organic 
radicals  on  the  nitrogen  atoms  allows 
for  the  synthesis  of  a  lai^ge  group  of 
variants.  A  large  number  of  these 
variants  has  been  prepared  and  tested 
for  antimicrobial  activity.  The  number 
that  is  clincially  useful,  which  has  been 
prepared  from  the  large  number  of 
variants,  is  small,  lliis  Panel  has 
evaluated  only  benzalkonium  chloride, 
benzethonium  chloride,  cetyl 
benzalkonium  chloride,  domiphen 
bromide,  cetalkonium  chloride,  and 
dequalinium  chloride. 

The  nitrogenous  cationic  agents  are 
characterized  by  a  structural  balance 
between  one  or  more  water-repelling 
(hydrophobic)  groups  and  one  or  more 
water-attracting  (hydrophilic)  groups.  It 
has  been  shown  in  the  case  of  the 
substituted  ammonium  derivatives  that 
in  order  to  have  pronounced 
antimicrobial  activity  one  substituent 
must  be  a  long  alkyl  (straight  chain) 
radical  of  12-16  carbon  atoms,  one 
substituent  must  be  one  short  aromatic 
substituted  alkyl  group  (a  benzene  ring 
on  a  short  straight  chain  of  several 
carbon  atoms),  and  the  remaining 
substituents  must  be  two  alkyl  groups 
(straight  chain  of  one  or  more  carbon 
atoms  such  as  methyl  or  ethyl  groups). 
The  long  carbon  chain  may  be  modifled 
by  adding  aromatic  groups  or  hydrogen 
atoms.  The  long  carbon  chain  confers 
lipophilic-hydrophobic  properties  and 
acts  in  a  manner  similar  to  a  fatty  add. 
It  is  hydrophobic  and  oriented  into  a 
lipid  phase  of  a  water-hpid  interphase. 
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The  nitrogen  atom  is  postiviely  charged, 
hydrophilic,  oriented  into  the  water 
phase  of  a  lipid-water  interphase,  and  it 
acts  like  an  ammonium  ion.  The 
pyridinium  and  quinolinimn  derivatives, 
likewise,  have  hydrophobic-lipophilic 
groups  by  virtue  of  their  aromatic 
structures.  They  also  have  a  long  carbon 
atom  chain  substituted  for  a  hydrogen 
atom  on  the  nitrogen  atom  and  a 
hydrophilic  group  that  results  from  the 
ionic  activity  of  the  quationized  nitrogen 
atom.  Thus,  all  three  types  must  have 
one  fatty-acid  type  of  radical  as  a 
substituent  on  the  nitrogen  atom. 

The  quaternary  nitrogen  cationic 
derivatives  are  capable  of  altering  the 
physiochemical  relationships  of  liquid- 
liquid  or  gas-liquid  interphases.  Some 
cause  a  mariced  reduction  of  surface 
tension.  In  some  cases  the  surface 
tension  is  reduced  to  as  low  as  37  dynes 
per  square  centimeter  (dyn/cm*)  at  25° 
C.  Substances  that  act  in  this  manner 
are  also  referred  to  as  "detergents"  or 
"surface-active"  compounds. 

These  compounds  have 
characteristics  that  are  common  to  the 
entire  class  of  quaternary  nitrogenous 
derivatives.  The  exact  mechanism  by 
which  quaternary  nitrogenous 
compounds  exert  their  antimicrobial 
activity  is  not  known.  A  number  of 
mechanisms  of  action  have  been 
suggested:  (1)  They  may  exert  their 
antimicrobial  activity  by  disrupting  the 
microbial  cell  membrane  and  allowing 
the  microbial  cytoplasm,  enzymes,  or 
other  substances  to  diffuse  out  of  the 
cell;  (2)  they  may  act  by  dissolving  the 
protective  lipid  films  in  the  microbial 
cell  membranes,  since  they  are 
lipophilic;  (3)  they  may  act  by 
denaturing  certain  proteins  with  which 
they  combine  on  the  surface  of  a  cell;  (4) 
they  may  inactivate  microbial 
intracellular  enzymes;  and  (5)  they  may 
interfere  with  the  activity  of  enzymes 
involved  in  the  transport  of  chemicals 
across  cell  membranes.  Any  one  of  the 
above  or  a  combination  of  two  or  more 
mechanisms  may  be  responsible  for  the 
antimicrobial  activity.  TTie  cells  of  the 
host  can  also  be  affected  by  these 
substances,  as  is  the  case  with  other 
antimicrobial  agents,  but  available  data 
indicate  they  do  so  to  a  lesser  degree  in 
most  cases.  There  is  no  well-defined 
correlation  between  the  surface-tension- 
reducing  activity  of  these  compounds 
and  their  antimicrobial  activity.  Many 
substances  that  cause  a  pronounced 
decrease  in  surface  tension  possess  no 
significant  antimicrobial  activity.  The 
quaternary  nitrogenous  agents  manifest 
a  high  degree  of  absorbability.  They  are 
readily  absorbed  by  activated  charcoal, 
silica  gel,  and  to  a  lesser  degree,  by  agar 


and  other  absorbents.  A  similar  degree 
of  absorbability  is  believed  to  occur  on 
the  cell  surface,  altering  metabolic 
activity. 

The  antimicrobial  activity  of 
quaternary  nitrogenous  agents  is  due  to 
the  aforementioned  physiochemical 
attributes.  On  the  other  hand,  these 
same  attributes  also  account  for  the 
inactivation  of  quaternary  nitrogenous 
agents  and  cause  them  to  be  ineffective. 
They  are  readily  absorbed  or  acted  upon 
by  other  agents  present  in  an  infected 
area,  wound,  or  culture  medium.  They 
are  inactivated  by  proteins,  pus, 
debrided  cells,  blood,  rubber,  cotton, 
wool,  and  even  glass,  plastic,  and  other 
substances  capable  of  absorbing  them. 
Soaps,  in  particular,  since  they  are 
anionic  detergents,  deactivate 
quaternary  nitrogenous  compounds 
when  only  small  traces  are  present.  The 
anionic  antimicrobial  agents  cannot  be 
formulated  with  the  cationic  agents 
since  each  type  deactivates  the  other.  In 
addition,  their  activity  is  dependent 
upon  environmental  temperature  and 
pH.  They  are  ineffective  at  near-neutral 
pH  but  their  activity  is  increased  as  pH 
increases.  Many  manifest  their  greatest 
activity  at  a  pH  8  or  above.  This  is  a 
greater  pH  than  that  of  the  tissues.  The 
pH  of  tissue  fluids  in  infected  areas  is 
usually  acidic  and  ranges  from  5  to  7. 
The  antimicrobial  activity  increases  as 
environmental  temperatiire  increases. 

The  majority  of  quaternary 
nitrogenous  compounds  are 
bacteriostatic  rather  than  bactericidal. 
They  are  more  active  against  gram- 
positive  bacteria  than  gram-negative 
organisms.  This  particiilar  attribute  of 
variation  in  antimicrobial  activity  casts 
doubt  on  their  value  and  effectiveness 
as  antimicrobial  agents  in  the  mouth 
and  throat  where  gram-positive  bacteria 
aboimd.  The  "quats"  are  nonspecifically 
absorbed  to  the  cell  membrane  and  the 
unprotected  cell  menbrane  is  more 
sensitive  to  their  action  than  the 
protected  cell  membrane,  which 
probably  accounts  for  differences  in 
sensitivity.  The  differences  in  sensitivity 
between  gram-positive  and  gram- 
negative  organisms  is  probably  due  to 
greater  absorbability  of  the  "quats"  to 
the  gram-positive  organism  and  the 
ability  of  the  agent  to  pass  into  and 
beneath  the  cell  wall  of  the  gram- 
positive  microorganism. 

Strains  of  Pseudomonas  aeruginosa 
and  Mycobacterium  tuberculosis  are 
particularly  resistant  to  these 
antimicrobial  agents.  Most  bacterial 
spores  remain  viable  even  after 
prolonged  contact  with  solutions  of 
quaternary  nitrogenous  compounds. 
Their  usefulness  in  combating  fungal 


infections  has  not  been  established.  The 
fungicidal  activity  of  the  "quats"  is  less 
than  their  bactericidal  activity.  Most  of 
the  quaternary  nitrogenous  derivatives 
of  this  type  are  not  virucidal.  When  they 
are  used  as  skin  disinfectants,  some 
form  a  film  on  the  skin  under  which 
bacteria  remain  viable. 

Cationic  agents  appear  to  possess  a 
low  order  of  systemic  toxicity  in  animals 
and  humans.  Poisoning  from  oral 
ingestion  has  been  reported.  The 
toxicity  reported  appears  to  be  related 
to  the  surfactant  nature  of  the  "quats." 
Rabbits  can  tolerate  1.2  cubic  centimeter 
(cm*)  of  a  1-percent  benzalkonium 
chloride  solution  subcutaneously  or 
intraperitoneally  for  days  without  signs 
of  adverse  effects.  Chronic  toxicity 
studies  or  various  compounds  in 
animals  reveal  weight  loss,  loss  of 
appetite,  etc.  Prolonged  contact  with  the 
skin  and  mucous  membranes  produces 
irritation.  In  rabbits,  the  highest 
concentration  of  benzalkonium  chloride 
that  could  remain  in  contact  with  the 
skin  for  24  hours  without  signs  of 
irritations  was  0.1  percent.  The 
concentrations  in  which  the  "quats"  are 
used  are  low  so  that  irritation  usually  is 
not  a  serious  problem.  As  is  the  case 
with  other  agents,  the  "quats"  can  bind 
with  protein  and  act  as  haptenic 
antigens  and  produce  sensitization. 
However,  this  has  not  been  a  common 
occurrence  and  the  incidence  of 
sensitivity  reactions  has  been  low. 

The  safety  of  quaternary  nitrogen 
compounds  for  use  in  the  oral  cavity  is 
difficult  to  evaluate  because  the 
available  data  concerning  appUcation 
on  the  mucous  membranes  of  the  mouth 
and  throat  is  scant.  Data  from  controlled 
studies  on  the  permeability  through  the 
membranes,  the  degree  of  systemic 
absorption,  degree  of  irritancy,  and 
sensitizing  potential  after  application  to 
the  oral  mucous  membranes  are  not 
available,  and  a  definitive  judgement 
cannot  be  made  at  this  time.  Data  on 
absorption  through  the  mucous 
membranes,  blood  levels,  and 
biotransformation  likewise  are  not 
available.  Toxicity  studies  have 
generally  been  limited  to  animal  species; 
little  data  are  available  on  the  effects  of 
chronic  use  on  people.  Controlled 
clinical  toxicity  studies  are,  in  most 
cases,  lacking.  There  is  a  need  for 
additional  data  on  irritation  and 
sensitization  from  chronic  exposure  on 
the  oral  and  pharyngeal  mucous 
membranes  iii  order  to  properly 
evaluate  these  ingredients,  particularly 
with  regard  to  safety. 

The  quaternary  nitrogenous 
compounds  are  ionized.  Ionized 
substances  are  not  readily  absorbed 
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through  the  lipoid  barriers  of  the  cell  nor 
do  they  penetrate  the  blood-brain 
barrier;  therefore,  one  would  expect 
these  compounds  not  to  be  absorbed  in 
any  great  quantity.  On  the  other  hand,  to 
what  degree  the  lipophilic  pole  present 
on  the  molecule  eiihances  their  lipid 
solubility  and  adsorbability  is  not 
known.  Were  they  not  soluble,  they 
would  not  penetrate  the  cell  of  the 
microorganisms  or  cells  of  the  host. 
Quaternary  nitrogenous  compounds,  if 
absorbed,  could  act  as  automatic 
ganglionic  blocking  agents.  They  may 
also  manifest  a  curariform  action.  It  has 
been  suggested  that  a  possible  use  for 
certain  of  these  compounds  would  be  as 
ganglionic  blocking  agents.  Another 
possible  use  suggested  is  as 
anticholinergic  agents.  The  quaternary 
nitrogenous  compounds  manifest  no 
known  topical  anesthetic  properties 
which  relieve  pain  due  to  sore  throat  or 
sore  mouth. 

Effective  cationic  agents  have  the 
following  advantages  over  other 
antimicrobial  agents  for  use  as 
antiseptics:  (1)  They  are  used  in 
relatively  low  concentrations  and  are 
nonirritating  to  tissues  in  such 
concentrations:  (2)  they  have  a  rapid 
onset  of  action;  (3)  they  "wet"  and 
penetrate  tissue  surfaces  quickly  and 
readily;  and  (4)  they  possess  detergent 
emulsifying  and  keratolytic  actions. 

This  disadvantages  are  (1)  they  are 
irritating  in  high  concentrations;  (2)  they 
vary  in  the  spectrum  of  antimicrobial 
activity;  (3)  they  are  inactivated  by 
^anionic  agents,  proteins,  various 
adsorbents,  etc.,  (4)  data  on  toxcity, 
both  local  and  systemic,  and  acute  and 
chronic,  in  humans  are  scant;  (5)  the  in 
vitro  data  do  not  correlate  with  and 
provide  an  index  of  in  vivo 
effectiveness;  (6)  they  are  of  limited  use 
as  virucidal  and  fungicidal  agents;  and 
(7)  little  is  known  of  their  actions  on 
protozoan  type  organisms. 

9.  Volatile  oils.  A  group  of  oils, 
obtained  from  botanical  sources  often 
referred  to  as  ethereal  of  essential  oils, 
contains  a  miscellaneous  number  of 
ingredients  that  have  been  used  for 
therapeutic  purposes.  They  have  been 
used  empirically  and  are  considered  to 
be  effective  antimicrobial  agents  in  spite 
of  inadequate  data  to  support  this 
contention.  The  volatile  oils  are 
mixtures  of  various  types  of  chemicals 
whose  composition  is  inconsistent  and 
varies  with  their  source.  For  this  reason,  • 
a  general  statement  is  made  here 
concerning  volatile  oils. 

The  volatile  oils  are  obtained  from 
various  plants  by  distillation  or  by 
pressure.  They  are  found  in  different 
types  of  fruits  or  flowering  parts  of 
plants,  al  of  which  are  widely 


distributed  throughout  the  plant 
kingdom.  They  are  not  obtained  from 
one  single  source.  Most  are  strongly 
odorous  and,  therefore,  are  used  as 
perfumery  to  conceal  disagreeable  odors 
and  tastes  in  medicine.  They  must  be 
distinguished  from  the  fatty  or  fixed  oils 
which  are  nonvolatile. 

Most  volatile  oils  are  mixtures  that 
have  terpenes  as  their  commonest 
constituents.  Some  oils  contain  only 
terpenes,  depending  upon  the  source. 
Terpenes  are  hydrocarbons  of  the 
aromatic  series  that  possess  the  general 
formula  (CsH«)b.  Some  terpenes  are 
combinations  of  dihydrobenzene  with 
propyl  and  methyl  groups  and  at  least  a 
dozen  terpenes  of  this  type  are  known. 
Another  group  of  hydrocarbons  found  in 
these  oils  is  known  as  the 
sesquiterpenes,  while  a  few  are 
diterpenes.  Some  volatile  oils  consist  of 
these  hydrocarbons  exclusively,  but 
most  of  them  contain  some  oxidized 
aromatic  substances  such  as  phenols, 
ketones,  aldehydes,  acids,  and 
components  of  these  substances.  For 
instance,  some  contain  camphor, 
thujone  (from  oil  of  absinthe),  sabinol 
oil,  safro.  thymol,  eucalyptol, 
myristicine,  and  vanillin. 

Many  of  these  oxidized  products 
crystallize  out  when  the  volatile  oils  are 
cooled  or  are  left  standing.  The  resulting 
soUds  are  known  as  stearoptens.  while 
the  remaining  fluid  is  called  eleopten. 
The  constitutents  of  the  oils  that  contain 
oxygen  in  their  molecular  structures  are 
not  as  volatile  as  the  pure  hydrocarbons. 
The  odor  is  due  mainly  to  the  oxidized 
substances.  A  few  oils  contain 
nitrogenous  bodies,  generally  in  the 
form  of  cyanides.  On  the  other  hand,  the 
majority  of  volatile  oils  obtained  from 
the  curuciserae  species  contain  sulfur 
bodies  which  give  them  a  pungent, 
disagreeable  odor  quite  different  from 
that  of  the  other  oils. 

The  volatile  oils  are  generally  clear, 
colorless  liquids,  although  some  are 
green  or  blue  in  color.  After  long 
standing  they  may  become  discolored, 
decompose,  and  become  acidic  in 
reaction  resulting  from  the  formation  of 
resins.  Some  are  light,  sparking  fluids. 
Many  of  the  plants  from  which  the 
volatile  oils  are  obtained  possess  other 
active  constitutents.  such  as  bitters. 
Many  of  the  preparations  used  m 
therapeutics  are  formed  not  from  the 
distilled  oils  but  from  crude  parts  of  the 
plants.  In  many  cases,  the  oil  is  not  the 
only  active  principle  present  i^  the 
plant. 

Strong  solutions  of  volatile  oils  have  a 
hot.  burning  taste  and  if  kept  in  the 
mouth  cause  redness  and  irritation  of 
the  mucous  membranes,  although  some 
of  them  induce  a  sense  of  coolness  at 


first  At  the  same  time  the  organs  of 
smell  are  affected  by  these  oils  because 
most  possess  characteristic  odors. 
Irritation  of  the  mouth  leads  to  reflex 
secretion  of  saliva  which  is  often  very 
profuse.  When  used  in  the  mouth  or 
elsewhere  the  antiseptic  action  of  the 
oils  may  have  a  beneficial  effect  in  some 
conditions. 

In  the  stomach  the  oils  cause  the  same 
sensation  of  warmth.  The  appetite  may 
often  be  increased  and  the  feeling  of 
distension  after  meals  is  often  relieved. 
Some  cause  the  release  of  quantities  of 
gas.  Substances  which  produce  these  in 
the  stomach  are  known  as  carminatives, 
and  many  explanations  of  their  action 
have  been  offered.  In  the  intestines 
small  quantities  generally  increase 
movements  while  larger  quantities 
decrease  them.  Sometimes  the  bowel  is 
relaxed  due  to  reflexes  arising  from 
interaction  of  the  oils  on  the  stomach.  In 
practice,  they  often  reUeve  intestinal 
flatulence  and  distension  and  lessen  the 
spasms  which  cause  colic. 

Many  of  the  terpenes  are  oxidized  to 
phenols  in  the  body  and  then  excreted 
in  the  urine.  For  the  most  part,  they 
combine  with  glucuronic  acid  and 
sulphuric  acid.  They  leave  by  way  of  the 
expired  afr  and  impart  an  odor  to  the 
breath.  In  the  course  of  excretion,  some 
of  the  oils  may  cause  irritation  of  the 
lungs.  Some  of  the  oils  are  employed  as 
expectorants  to  increase  bronchial 
secretions. 

The  volatile  oils  all  possess  some 
antimicrobial  activity  which  is  beUeved 
to  be  due  to  thefr  volatility  and 
solubility  in  liquids.  This  enables  them 
to  penetrate  readily  into  the  protoplasm. 
Many  of  them  appear  to  be  more 
germicidal  than  phenol  under  favorable 
cfrcumstances.  They  are  generally  too 
insoluble  in  water  to  be  employed  easily 
for  medicinal  purposes,  and  this  also 
limits  their  usefulness  as  antimicrobials 
in  the  highly  aqueous  environment  of  the 
mouth.  When  some  are  applied  to  the 
skin  they  cause  redness,  itching,  and 
warmth  resulting  from  local  dilation  of 
the  vessels.  This  dilation  may  be  due  to 
penetration  of  the  oil  into  the  cutaneous 
arterioles,  veins,  or  to  local  reflex 
effects  from  the  irritation  of  the  terminal 
sensory  nerves.  When  painted  on  the 
mucous  membranes,  such  as  those  of  the 
eye.  nose,  or  on  wounds,  the  volatile  oils 
cause  a  similar  type  of  irritation  which 
is  characterized  by  redness,  congestion, 
and  smarting.  Some  are  used  as 
counterirritants  on  the  skin.  The  Panel 
does  not  believe  that  the  counterirritant 
effect  is  of  any  therapeutic  value  on  the 
mucous  membranes.  It  is  the  consensus 
of  the  Panel  that  individual  pure 
ingredients  such  as  thymol,  eucalyptol 
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and  menthol  extracted  from  the  volatile 
oils  are  more  effective,  safer,  and  are 
more  easily  evaluated  than  these 
heterogenous  mixtures  of  inconstant 
composition.  The  Panel  feels  that  the 
volatile  oils  may  be  used  as  flavorants 
or  to  impart  pleasant  odors  to  a  product. 

10.  Absorption,  distribution,  and 
metabolism.  In  addition  to  their  local 
cytotoxic  effects,  many  topically  applied 
antimicrobial  agents  and  disinfectants 
may  manifest  systemic  toxic  effects 
because  they  are  absorbed  from  the 
mucous  membranes,  circulate  in  the 
blood,  and  affect  susceptible  target 
tissues  and  organs.  Absorption  readily 
OCCULTS  from  the  mucous  membranes  of 
the  mouth,  pharynx,  and  from  the 
stomach,  if  these  agents  are  swallowed. 
This  has  led  to  a  further  limitation  of  the 
use  of  certain  effective  antimicrobial 
agents.  These  systemic  effects  may  not 
necessarily  be  due  to  the  qualities  which 
render  such  drugs  antimicrobial.  The 
systemic  actions  may  be  attributed  to 
other  pharmacologic  or  chemical 
properties  of  a  drug.  Systemic  reactions 
may  be  avoided  by  exercising  care  in 
selecting  a  drug  and  by  avoiding  its 
misuse. 

The  manner  in  which  an  antiseptic  is 
absorbed,  its  rapidity  of  absorption, 
distribution  in  the  body,  and  systemic 
toxicity  vary  with  each  chemical  and 
pharmacologic  type  and  each  individual 
compound.  The  mercurial  derivatives, 
for  example,  are  nephrotoxic;  the 
chromates  are  likewise  nephrotoxic;  the 
phenols  affect  the  central  nervous 
system,  etc.  Antimicrobial  agents,  as  is 
the  case  with  most  drugs,  are 
metabolized  by  the  liver  or  are  excreted 
unchanged  by  the  kidney  if  they  are 
absorbed.  Some  are  excreted  into  the 
intestine,  particularly  the  colon.  Some 
pass  into  the  bile,  and  others  pass  into 
the  sweat  and  into  the  milk  of  lactating 
women.  The  metabolic  fate  of  each 
systemically  absorbed  drug  is 
considered  in  the  individual  ingredient 
statements. 

11.  Adverse  reactions.  The  adverse 
effects  of  antimicrobial  agents  contained 
in  oral  health  care  products  merits 
consideration  from  two  standpoints:  (1) 
From  the  standpoint  of  short-term 
therapy  whep  used  to  treat  pathologic 
states  that  cause  sore  mouth  and  sore 
throat  and  (2)  from  the  standpoint  of 
long-term  use  for  cleansing,  elimination 
of  mouth  odors  and  other  purposes 
when  no  pathologic  state  or  symptoms 
of  a  disease  exist.  Most  of  the 
mouthwashes,  rinses,  and  gargles 
evaluated  by  the  Panel  that  contain 
antiseptics  are  recommended  for  long- 
term  use  on  a  daily  basis  or  oftener. 
Some  are  used  by  consumers  for  years 


at  a  time.  In  many  cases,  there  is  a 
paucity  of  data  on  the  remote  adverse 
effects  that  may  ensue  from  long-term 
use  of  these  ingredients.  It  is  the  belief 
of  the  Panel  that  such  ingredients  should 
not  be  used  until  their  safety,  following 
chronic  long-term  use,  has  been 
established. 

The  general  aspects  of  adverse 
reactions  from  use  of  all  OTC  oral 
health  ingredients  evaluated  by  the 
Panel  have  been  discussed  previously. 
(See  part  II.  paragraph  E.  above — 
Adverse  Reactions.)  There  are,  however, 
certain  specific  aspects  pertaining  to 
antiseptics  that  have  been  discussed  in 
a  general  manner  in  that  section  which 
require  further  discussion  and 
elaboration. 

Topically  active  antiseptics  kill  or 
inhibit  the  growth  of  microorganisms  but 
are  also  cytotoxic  and  may  injure 
normal  cells  of  the  host  and  cause  tissue 
destruction.  They  may  irritate  tissues,  be 
corrosive,  and  cause  ulceration  and 
even  sloughing  of  the  mucous 
membranes  and  submucosal  tissues. 
These  local,  irritating  reactions  may 
occur  during  short-term  as  well  as  long- 
term  use.  Sloughing  has  resulted  from 
the  use  of  certain  phenolic  compounds, 
overuse  of  peroxides  and  other  oxidizing 
agents,  certain  iodophors,  and 
combinations  of  the  volatile  oils. 

Recently,  Bernstein  (Ref.  1)  has 
reported  oral  mucosal  white  lesions 
associated  with  excessive  use  of  a 
commercial  mouthwash.  He  found  that 
the  excessive  topical  application  of  a 
mouthwash  containing  25  to  26.9  percent 
alcohol,  thymol,  eucalyptol,  methyl 
salicylate,  menthol,  benzoic  acid,  and 
boric  acid,  at  a  pH  of  4.4,  produced 
asymptomatic  diffuse  white  mucosal 
lesions  in  two  patients.  He  concedes 
that  any  one  or  a  combination  of  several 
ingredients  in  this  mouthwash,  as  well 
as  the  acid  pH  or  tonicity,  must  be 
considered  as  possible  factors  in  the 
etiology  of  the  white  lesions.  Alcohol  is 
a  likely  suspect  in  view  of  a  previous 
report  by  Baer  and  Archard  (Ref.  2). 
Bernstein  indicates  in  his  discussion 
that  several  reports  concerning  the 
adverse  effects  of  mouthwashes  appear 
in  the  literature.  He  quotes  two  articles, 
one  by  Kowitz,'Lucatorto,  and  Cherrick 
(Ref.  3)  and  another  by  Fisher  (Ref.  4).  In 
these  reports  it  is  noted  that  the  most 
common  adverse  effect  is  a  stomatitis 
due  to  a  primary  irritant  effect  or 
hypersensitivity.  This  adverse  effect  is 
.  manifested  by  erythema,  ulceration,  or 
ipithelial  sloughing.  Essential  oila, 
astringents,  and  antiseptics  are  usually 
implicated  in  the  etiology  of  these 
reactions.  They  occur  as  isolated  cases 
in  persons  who  have  idiosyncrasies  or 


who  are  sensitive  to  the  preparations. 
They  note  that  the  acute  symptomatic 
responses  are  not  necessarily  correlated 
wiUi  abuse  of  the  product.  The 
pathogenesis  of  this  type  of  reaction 
appears  to  be  different  from  the  two 
reported  cases  in  which  prolonged 
contact  of  a  chemical  was  associated 
with  asymptomatic,  nonallergic  white 
lesions  (Ref.  1). 

Bernstein  (Ref.  1)  further  states  that 
very  few  articles  have  been  published 
documenting  white  lesions  associated 
with  mouthwashes  or  ingredients 
contained  therein.  Although  sloughing 
white  patches  following  the  use  of 
chlorhexidine  mouthwash  was  reported 
by  Flotra  and  colleagues  (Ref.  5),  whom 
he  quotes  in  this  article,  a  subsequent 
study  failed  to  reveal  increased 
thickness  of  the  stratimi  comeum  in 
biopsy  specimens  taken  from  human 
subjects  who  rinsed  with  chlorhexidine 
(Ref.  6).  In  the  cited  article.  Baer  and 
Archard  (Ref.  2)  observed  the 
development  of  white  lesions  of  the 
gingiva  and  alveolar  mucosa  following 
the  chronic  and  excessive  topical 
application  of  isopropyl  alcohol. 
Histologic  sections  revealed  coagulative 
hyperparakeratosis  and  acanthosis. 
Discontinuation  of  the  alcohol  resulted 
in  remission  of  the  lesion.  How  many 
local  reactions  that  never  come  to  the 
attention  of  a  manufacturer  or  sponsor 
of  a  product  or  the  FDA  will  never  be 
known  because  few  physicians  or 
dentists  take  the  time  or  trouble  to 
report  the  occurrence  of  such  lesions, 
particularly  if  they  disappear  when  use 
of  a  product  is  discontinued.  The 
various  types  of  lesions  that  have 
occurred  and  been  reported  from  local 
effects  of  these  ingredients  are 
discussed  in  the  description  of  the 
various  ingredients. 

Most  ingredients  in  mouthwashes  can 
be  absorbed  from  the  mucous 
membranes  of  the  mouth  or  throat,  or 
the  stomach  if  swallowed.  Ferguson, 
Geddes,  and  Wray  (Ref.  7)  recently 
reported  that  short-term  therapy  with  a 
providone-iodine  mouthwash  had  an 
adverse  effect  on  16  healthy  individuals 
after  2  weeks  of  use.  Significant 
increases  occurred  in  the  total  serum 
iodide,  protein  bouAd  iodine,  inorganic 
iodine,  T3  resin  uptake,  total  thyroxine, 
and  free  thyroxine  index.  The  possibility 
of  thyroid  suppression  following  long- 
term  use  is  also  mentioned  in  this 
article.  The  systemic  effects  from  short- 
term  therapy,  as  well  as  long-term  use  of 
antiseptics  in  oral  health  care  products 
are  mentioned,  if  known,  in  each 
ingredient  section  outlined  below.  In 
many  cases,  particularly  in  the  case  of 
the  more  recently  introduced 
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antimicrobial  agents,  such  as  the 
quaternary  nitrogenous  compounds, 
there  is  a  paucity  of  data  on  chronic 
systemic  toxicity  in  humans. 

Data  on  the  tumorigenic,  mutagenic, 
and  teratogenic  effects  of  antiseptics 
when  used  in  oral  health  care  products 
on  a  daily  basis  or  more  often  for  years 
at  a  time  are  sparse.  There  is  some 
evidence  that  phenol  may  act  as  a 
cocarcinogen,  but  it  has  not  been  shown 
to  do  so  conclusively.  Phenol  still  is 
available  for  OTC  use  in  mouthwashes, 
rinses,  and  sprays  and  will  continue  to 
be  until  additional  data  becomes 
available. 

Weaver,  Fleming,  and  Smith  (Ref.  8) 
studied  200  patients  with  squamous  cell 
cancer  of  the  head  and  neck  and 
compared  them  to  patients  in  the 
general  surgery  group  on  use  of  tobacco, 
alcoholic  beverages,  and  mouthwash. 
Analysis  disclosed  that  patients  with 
cancer  of  the  head  and  neck  used 
significantly  greater  quantities  of 
tobacco  and  alcoholic  beverages  and 
mouthwash  than  the  cqntrol  group. 
However,  11  patients  with  cancer  of  the 
head  and  neck  had  abstained  from 
alcoholic  beverages  and  tobacco,  but 
each  had  used  significantly  more 
mouthwash  than  had  patients  in  the 
general  surgery  group.  Several  brands  of 
mouthwash  have  an  alcoholic  content  of 
14  to  28  percent.  Weaver,  Fleming,  and 
Smith  (Ref.  8)  feel  the  alcohol  in  the 
mouthwash  may  be  a  causative  agent. 
They  also  indicate  that  other  possibly 
irritating  substances  are  contained  in 
mouthwashes.  These  include 
cetylpyridinium  chloride,  thymol, 
eucalptol,  phenol,  methyl  salicylate,  and 
boric  acid.  Weaver,  Fleming,  and  Smith 
(Ref.  8)  quote  Kowitz,  Lucatorto,  and 
Cherrick  (Ref.  3)  who  have  reported 
epithelial  peeling,  mucosal  ulceration, 
gingivitis,  and  petechiae  in  as  many  as 
25  percent  of  those  dental  and  dental 
hygiene  students  who  used  20  mL  of  full- 
strength  mouthwash  for  5-second 
intervals  twice  daily  throughout  a  2- 
week  period.  These  signs  of  acute 
inflammation  disappeared  when  use  of  . 
the  mouthwash  was  discontinued. 
Weaver,  Fleming,  and  Smith  (Ref.  8)  feel 
that  chronic  irritation  from  use  of 
mouthwashes  may  be  carcinogenic.  All 
but  one  of  the  previously  mentioned  11 
patients  who  developed  cancer  had  used 
mouthwash  several  times  daily  for  more 
than  20  years.  Most  of  them  used  a 
brand  of  mouthwash  that  contained  25 
percent  alcohol.  These  data  on  the  case 
histories  presented  in  their  report 
suggest  that  a  history  of  the  use  of  a 
mouthwash  should  be  included  for 
outpatients  with  premalignant  or 
malignant  lesions  of  the  oral  cavity,  as 


mouthwash  may  indeed  be  carcinogenic 
for  susceptible  individuals.  To  their 
knowledge,  no  previous  study  has 
included  a  history  of  patients  using 
mouthwash  in  the  study  of  the  incidence 
of  cancer  of  the  head  emd  neck.  Alcohol, 
in  the  absence  of  tobacco,  appears  to  be 
a  weak  carcinogen.  If  a  mouthwash  is 
weakly  carcinogenic,  a  susceptible 
person  using  this  substance  while 
abstaining  from  alcohoUc  beverages  and 
tobacco  might  be  expected  to  develop  a 
carcinoma  at  a  more  advanced  stage. 
Weaver,  Fleming,  and  Smith  (Ref.  8)  also 
point  out  that  it  is  interesting  that  9  of  11 
patients  with  cancer  from  excessive  use 
of  mouthwash  were  women  and  that  all 
11  patients  had  cancer  involving  the  oral 
cavity.  This  is  consistent  with  the  site 
and  distribution  by  sex  for  previously 
unexplained  squamous  cell  cancer  of  the 
head  and  neck  region  reported  from 
other  sourcs  by  other  clinicians. 

Wlodkowski,  Speck,  and  Rosenkranz 
(Ref.  9]  have  indicated  that  povidone- 
iodine  is  capable  of  speciHcally  altering 
the  deoxyribonucleic  acid  (DNA)  of 
living  cells  and  inducing  mutations  in 
salmonella.  Because  of  the  known 
potential  and  the  ability  of  a  mutagenic 
substance  to  induce  cancer  in  animals, 
this  Hnding  raises  serious  questions 
concerning  safety  of  iodine  as  a  topical 
disinfectant.  The  halogens,  including 
iodine,  are  capable  of  reacting  with 
nucleic  acids  and  their  constituents  and 
affect  DNA.  Although  all  of  the 
aforementioned  comments  do  not 
establish  the  fact  that  these  drugs  can 
cause  cancer,  this  aspect  of 
tumorigenesis  cannot  be  ignored  and 
requires  further  study.  The  argument 
that  no  ill-effects  have  been  reported 
from  long-term  use  is  without  merit  and 
means  little.  Chloroform  had  been  used 
as  a  flavorant  in  OTC  oral  health  are 
products  for  years.  It  was  not  until 
recently  that  its  potential  for  producing 
carcinoma  was  verifled  and  its  use  in 
OTC  products  no  longer  allowed. 

Topically  applied  antimicrobial  agents 
may  also  activate  the  T-type 
lymphocytes  in  the  tissues  and  cause 
delayed  type  of  sensitivity.  This  results 
in  allergic  contact  dermatitis  on  the  skin 
if  the  drug  is  distributed  to  the  skin  by 
systemic  transport.  They  may  also  act 
on  the  T-lymphocyte  system  in  the 
mucous  membranes  and  cause 
stomatitis  and  other  local  ulcerations  of 
the  mouth,  throat,  and  gums.  Antiseptics 
may  also  cause  allergic  reactions  of 
Type  I  involving  IgE  such  as 
anaphylaxis,  riiinitis,  angioedema,  etc. 
(See  part  II.  paragraph  E.  above — 
Adverse  Reactions.)  If  absorbed, 
systemic  allergic  reactions  may  occur.   - 


The  relationship  of  plaque  formation 
and  production  of  caries  has  not  been 
definitely  established.  Should  there  be  a 
definite  relationship  between 
antimicrobial  activity  in  plaque  and 
development  of  caries  and  should  an 
antiseptic  be  indicated  for  prophylaxis, 
it  is  the  feeling  of  the  Panel  that 
preparations  that  can  be  applied  locally 
to  the  teeth,  such  as  pastes  or  powders, 
are  indicated.  The  Panel  considers  the 
periodic  flushing  of  the  entire  oral 
cavity,  which  is  not  involved  in 
cariogenic  activity,  with  an  antiseptic 
for  prophylactic  purposes  is  a  procedure 
of  doubtful  rationality  and  one  that 
should  be  discouraged. 
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B.  Categorization  of  Data 

1.  Category  I  conditions  under  which 
antimicrobial  active  ingredients  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat  are  generally 
recognized  as  safe  and  effective  and  are 
not  misbranded.  The  Panel  recommends 
that  the  Category  I  conditions  be 
effective  30  days  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register. 

Category  I  Active  Ingradients 
None. 
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Category  I  Labeling 

a.  Indication.  The  Panel  did  not 
classify  any  antimicrobial  active 
ingredient  in  Category  I,  but  did  place 
some  ingredients  in  Category  m. 
Because  additional  testing  is  necessary 
to  determine  the  actual  e^ect  these 
ingredients  have  in  the  mouth  and 
throat,  the  Panel  did  not  place  any 
indication  in  Category  I.  The  Panel  has 
proposed  a  Category  m  indication  for 
oral  health  care  antimicrobial  active 
ingredients.  (See  part  IV.  paragraph  B.3. 
below — Category  III  Labeling.) 

b.  Waming8[\)  For  all  products 
containing  oral  health  care 
antimicrobial  active  ingredients,  (i) 
"Severe  or  persistent  sore  throat  or  sore 
throat  accompanied  by  high  fever, 
headache,  nausea,  and  vomiting  may  be 
serious.  Consult  physician  promptly.  Do 
not  use  more  than  2  days  or  administer 
to  children  under  3  years  of  age  unless 
directed  by  a  physician." 

(ii)  "Discontinue  use  and  consult  a 
physician  if  irritation  persists  or 
increases,  or  a  rash  appears  on  the 
skin." 

(2)  For  products  containing  oral 
health  care  antimicrobial  active 
ingredients  used  in  the  form  of  gargles, 
mouthwashes,  or  mouth  rinses.  'Try  to 
avoid  swallowing  this  product." 

2.  Category  II  conditions  under  which 
antimicrobial  active  ingredients  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat  are  not  generally 
recognized  as  safe  and  effective  or  are 
misbranded.  The  Panel  recommends 
that  the  Category  II  conditions  be 
eliminated  from  OTC  oral  health  care 
antimicrobial  drug  products  effective  6 
months  after  the  date  of  publication  of 
the  final  monograph  in  the  Federal 
Register. 

Catogory  n  Active  Ingtsdimts 

Boric  acid 
Boroglycerin 
Camphor 
Cresol 

Ferric  chloride 
Meralein  Sodium 
Nitromereol 
Potassium  chlorate 
Sodium  dichromate 
Tincture  of  myrrh 

a.  Boric  acid.  The  panel  concludes 
that  boric  acid  is  not  safe  and  not 
effective  as  an  OTC  antimicrobial  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

Boric  acid  (HiBO.)  is  also  known  as 
boracic  acid  or  orthoboric  acid.  It  occurs 
as  a  colorless  or  white  powder  or  as 
scales  or  granules  with  a  slightiy  bitter 
taste.  It  has  a  molecular  weight  of  61.844 
and  a  melting  point  of  184*  C. 


One  gram  of  boric  acid  dissolves  in  18 
mL  of  cold  water  or  in  4  mL  of  boiling 
water.  It  also  dissolves  in  18  mL  of  cold 
alcohol,  6  mL  of  boiling  alcohol,  and  in  4 
mL  of  glycerol.  Boric  acid  is  used  as  a 
pharmaceutical  necessity  for  buffering 
as  well  as  for  an  active  ingredient  (Ref. 
1).  It  is  stable  in  air  and  incompatible 
with  alkalis,  carbonates,  and 
hydroxides.  Boric  add  is  prepared  by 
the  action  of  sulfuric  acid  on  sodium 
borate. 

A  2.5-percent  solution  of  boric  acid  is 
said  to  be  bacteriostatic,  but  not 
bactericidal.  It  is  a  mild  topical 
astringent  and  drying  agent  with  anti- 
inflammatory and  antipruritic  effects.  In 
concentrations  ordinarily  used 
clinically,  boric  acid  does  not  irritate  or 
devitalize  tissues  (Ref.  2].  It  has  been 
found  that  concentrations  greater  than  2 
percent  may  inhibit  phagocytosis, 
thereby  negating  a  primary  defense 
mechanism  of  the  body  against  bacterial 
invasion  (Ref.  3). 

Elemental  boron  is  an  essential 
element  for  plant  life,  but  this  does  not 
appear  to  be  the  case  for  animal  life. 

(1)  Safety.  The  Panel  concludes  that 
boric  acid  is  not  safe  as  an  OTC 
antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat. 

Absorption  of  boric  acid  occiu^ 
readily  from  the  mucous  membranes  of 
the  mouth,  throat,  gastrointestinal  tract, 
and  from  the  lining  of  hollow  viscera.  It 
is  also  absorbed  from  the  surface  of  the 
vagina,  the  lining  of  the  conjunctival 
sac,  from  abraded  or  denuded  skin,  and 
from  wounds  (Ref.  4).  The  absorption  of 
toxic  doses  may  occur  rapidly,  yet  toxic 
symptoms  may  be  delayed  for  hours. 
Intact  healthy  skin  apparently  acts  as 
an  effective  barrier  for  boric  acid  (Refs. 
5  and  6);  however,  there  are  differing 
opinions  in  the  literature  concerning  this 
point  (Refs.  7,  8,  and  9).  Seventy  to  90 
percent  of  an  oral  dose  of  boric  acid  is 
excreted  in  the  urine  unchanged.  Only 
small  amoimts  are  found  in  the  feces, 
saliva,  and  perspiration.  Excretion  of 
boric  acid  is  not  influenced  by  fluid 
intake  but  is  signiflcanUy  delayed  by 
renal  disease.  About  50  percent  of  a 
dose  is  excreted  within  the  flrst  12 
hours,  and  the  remainder  is  eliminated 
over  a  period  of  5  to  7  days  (Ref.  10). 
During  chronic  administration, 
elimination  is  slow.  A  plateau  in  urinary 
excretion  usually  is  reached  after  2 
weeks  (Refs.  5  and  6).  Thus,  there  is  a 
tendency  for  accumulation  to  occur  with 
chronic  use.  There  is  a  greater  amount  of 
boron  in  the  brain  when  acciunulation 
occurs,  than  at  the  site  of  treatment 
especially  wounds  (Refs.  5  and  6).  Large 
amounts  are  also  found  in  the  liver  and 


the  kidney.  Kidney  damage  occurs  when 
toxic  doses  are  ingested. 

The  oral  LDw  for  dogs  is  greater  than 
1,000  mg/kg.  The  subcutaneous  LDte  for 
guinea  pigs  is  1,200±80  mg/kg.  In  the 
mouse,  the  oral  LDn  is  3,450  mg/kg.  In 
the  rat  the  oral  LDm  is  5,140  mg/kg. 

The  exact  lethal  dose  of  boric  acid  in 
humans  is  not  known.  Death  has 
occurred  from  ingestion  of  less  than  5  g 
in  infants  and  from  5  to  20  g  in  adults. 
Amounts  of  this  magnitude  can  be 
absorbed  readily  when  boric  acid 
solutions  are  used  to  irrigate  closed 
cavities  (Ref.  11).  In  a  study  of  100  cases 
of  accidental  poisoning,  the  overall 
fatality  rate  was  55  percent  but  in 
infants  under  1  year  of  age,  70  percent 
ended  fatally  (Ref.  12). 

The  symptoms  of  poisoning  from 
boron  derivatives  are  nausea,  vomiting, 
diarrhea,  and  epigastric  pain.  Vomiting 
is  often  persistent  and  the  vomitus  and 
feces  may  contain  blood.  Hemorrhagic 
gastroenteritis  may  develop  irrespective 
of  the  route  of  administration.  Both  the 
vomitus  and  stools  have  a  blue-green 
color.  Weakness,  lethargy,  headache, 
restlessness,  irritability,  tremors,  and 
intermittent  convulsions  with 
subsequent  depression  of  the  central 
nervous  system  occur.  Skin  eruptions 
and  kidney  and  liver  damage  have  also 
been  reported. 

In  1962, 172  cases  of  boric  acid 
intoxications  with  89  deaths  were 
compiled  from  the  literature.  In  53  cases, 
the  drug  had  been  used  externally. 
Death  occured  in  23  of  30  children  with 
diaper  rashes  (Ref.  13).  The  American 
Academy  of  Pediatrics  has  condemned 
this  drug  and  recommended  that  its  use 
be  abandoned. 

It  is  the  consensus  of  the  Panel  that  all 
OTC  products  containing  boric  acid  and 
recommended  for  topical  use  on  the 
mucous  membranes  of  the  mouth  and 
throat  likevydse  be  condemned. 

(2)  Effectiveness.  The  Panel  concludes 
that  boric  acid  is  not  effective  as  an 
OTC  antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat. 

Boric  add  and  its  sodium  salt  have 
weak  bacteriostatic  and  fungistatic 
activities.  Neither  the  salt  nor  the  acid  is 
germicidal  or  fungicidal  even  in 
saturated  aqueous  solutions.  A  2.5- 
percent  aqueous  solution  will  stop  the 
growth  of  almost  all  forms  of  bacilli. 
They  are  not  destroyed,  however.  The 
growth  of  the  anthrax  bacillus  is 
inhibited,  but  is  not  halted  when 
exposed  to  a  4-percent  solution  of  boric 
acid.  Furthermore,  when  removed  from 
the  boric  add  solution  anthrax  bacilli 
once  again  begin  to  grow  uninhibited 
(Ref.  14).  Boric  add.  therefore,  is  of 
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doubtful  value  as  an  antiseptic  and  is 
only  suitable  for  bacteriostatic  purposes. 
It  has  the  advantage  over  other 
antimicrobial  agents  with  bacteriostatic 
activity  in  that  it  induces  very  little 
irritation  of  wounds  or  delicate  tissues 
such  as  the  conjunctiva  and  mucous 
membranes  of  the  eye,  nose,  mouth, 
throat,  or  even  the  gastrointestinal  tract. 
Boric  acid  was,  once  upon  a  time,  used 
as  a  preservative  for  foods,  some 
medicines,  and  cosmetics.  Its  use  for  this 
purpose  is  now  forbidden  by  law. 

The  mode  of  action  of  boric  acid  as  a 
bacteriostatic  agent  is  not  known. 
Whether  or  not  its  effect  is  due  to  the 
hydrogen  ion  released  from  the  acid  is 
not  known.  Solutions  of  0.3  percent 
inhibit  putrefaction  and  decomposition, 
but  do  not  inhibit  the  growth  of         \ 
pathogenic  organisms. 

The  bacteriostatic  effectiveness  of 
boric  acid  varies  with  different  types  of 
bacterial  cultures.  It  begins  to  manifest, 
bacteriostatic  activity  at  approximately 
a  1/20  saturated  aqueous  solution  and 
does  not  appetur  to  increase  in  activity 
after  concentrations  are  1/6  saturated. 

Boric  acid  and  sodium  borate  have  no 
disinfectant  properties.  The  chemically 
allied  salt,  borax  (NaiB40T],  is  alkaline 
and  also  manifests  bacteriostatic 
activity.  Borax  is  less  active  than  the 
acid,  and  it  acts  to  some  extent  as  a 
debriding  agent  due  to  its  alkalinity. 

(3)  Evaluation.  The  Panel  classifies 
boric  acid,  sodium  borate,  and  borax  as 
Category  II  from  both  the  standpoint  of 
safety  and  effectiveness  as  a  topical 
antimicrobial  agent  in  the  mouth  and 
throat.  The  reaons  for  this  are  because 
of  their  toxicity,  since  they  are  derived 
from  boron,  and  because  of  their 
questionable  bactericidal  and 
disinfectant  effects. 
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b.  Boroglycerin  glycerite.  The  Panel 
concludes  tfiat  boroglycerin  glycerite  is 
not  safe  and  not  effective  as  an  OTC 
antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat 

Boroglycerin  glycerite  is  made  by 
dissolving  boroglycerin  in  glycerin. 
Boroglycerin  is  glycerin  borate.  It  is  also 
know  as  glycerite  of  boric  acid, 
glyceritum  boroglycerin.  and  glyceritum 
addi  borid.  Boroglycerin  when  dry  is  a 
white,  transparent,  glassy,  brittle, 
hygroscopic  substance  which  forms  a 
mass  as  it  stands  and  absorbs  water.  It 
is  soluble  in  hot  water  and,  in  solution, 
undergoes  deavage  to  glycerin  and 
boric  acid.  Boroglycerin  is  not  used  as 
such,  but  instead,  is  converted  to 
boroglycerin  glycerite  and  used  as  an 
antimicrobial  agent  (Ref.  1). 
Boroglycerin  glycerite  is  prepared  by 
heating  two  parts  of  boric  acid  with 
three  parts  of  glycerin,  which  is  then 
dissolved  in  glycerin.  Boroglycerin 
glycerite  is  a  50-percent  solution  of 
boroglycerin  (CJljBO,)  in  glycerin  (Ref. 
2).  Boroglycerin  glycerite  is  a  sweet, 
syrupy  hygroscopic  liquid.  In  aqueous 
solution,  boroglycerin  is  more  highly 
ionized  than  boric  add.  As  a 
consequence,  its  solutions  are  more 


irritating  than  those  of  boric  add. 
Boroglycerin  glycerite  was  once,  but  is 
no  longer,  offidal  in  the  "United  States 
Hiarmacopeia."  Both  boroglycerin 
glycerite  and  boroglycerin  should  be 
kept  in  tightly  stoppered  containers 
because  they  are  hygroscopic. 

(1)  Safety.  The  Panel  condudes  that 
boroglycerin  glycerite  is  not  safe  as  an 
OTC  antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat 

Boroglycerin  glycerite  is  not  safe 
because  it  is  a  derivative  of  boric  acid 
and  its  action  is  due  to  the  release  of 
boric  add  when  boroglycerin  glycerite  is 
applied  to  wounds,  bums,  and  other, 
lesions  and  on  the  mucous  membranes 
of  the  mouth  and  throat  No  data  are 
available  on  the  acute  and  chronic 
toxidty  of  boroglycerin  or  boroglycerin 
glycerite.  Inasmuch  as  boroglycerin  and 
boroglycerin  glycerite  are  derivatives  of 
boric  add  and  release  boric  acid  during 
clinical  use.  it  is  the  consensus  of  the 
Panel  that  their  toxidty  is  similar  to  that 
of  boric  add.  (See  part  IV.  paragraph 
BXa.  above — fioric  add.)  Glycerin,  their 
other  component  is  relatively 
innocuous. 

(2)  Effectiveness.  The  Panel  condudes 
that  boroglycerin  glycerite  is  not 
effective  as  an  OTC  antimicrobial  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 

Boroglycerin  glycerite  contains  31 
parts  of  boric  acid  and  96  parts  glycerin. 
The  anitimicrobial  action  of 
boroglycerin  is  due  to  the  boric  add, 
which  is  slowly  released  when  applied 
to  bums.  It  is  used  externally,  diluted 
with  10  parts  of  water.  Since  the  active 
ingredient  is  boric  add.  it  can  only  be 
assumed  that  boroglycerin  glycerite  is 
not  an  effective  antimicrobial  agent. 
There  are  no  controlled  studies  reported 
that  establish  it  as  an  effective 
antimicrobial  agent.  Data  on  its 
effectiveness  have  not  been  supplied  to 
tha  Panel  in  the  submissions  by 
manufacturers,  and  the  Panel  doubts 
that  it  is  any  more  effective  than  boric 
add.  (See  part  IV.  paragraph  B.2.a. 
above — Boric  add.) 

(3)  Evaluation.  The  Panel  condudes 
that  boroglycerin  glycerite  be  placed  in 
Category  II  for  both  safety  and 
effectiveness  because  it  contains  a 
boron  derivative. 
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c.  Camphor.  The  Panel  concludes  that 
camphor  is  not  safe  and  not  effective  as 
an  OTC  antimicrobial  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

The  general  characteristics  of 
camphor  have  been  described  elsewhere 
in  this  document.  (See  part  III. 
paragraph  B.2.b.  above — Camphor.) 

(1)  Safety.  The  Panel  concludes  that 
comphor  is  not  safe  as  an  OTC 
antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat. 

The  safety  of  camphor  has  been 
descried  elsewhere  in  this  document. 
(See  part  III.  paragraph  B.2.b.(l)  above — 
Safety.) 

(2)  Effectiveness.  The  Panel  concludes 
that  camphor  is  not  effective  as  an  OTC 
antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat. 

Applied  locally,  camphor  is  alleged  to 
be  weakly  antiseptic,  but  no  controlled 
studies  have  been  submitted  to  support 
this  contention.  Camphor  is  a  ketone 
and,  as  is  common  with  other  ketones, 
lacks  antiseptic  activity.  Furthermore, 
the  Panel  has  not  evaluated  any  ketone 
that  is  a  safe  and  effective  antiseptic. 
Camphor  is  a  rubefacient  when  rubbed 
on  the  skin.  When  not  apphed 
vigorously,  however,  it  may  produce  a 
feeling  of  coolness.  This  sense  of 
coolness  is  also  felt  when  camphor  is 
appUed  to  the  mucous  membranes. 
Camphor  has  a  mild  local  anesthetic 
action,  and  its  appUcation  to  the  mucous 
membranes  in  appropriate 
concentrations  may  be  followed  by 
numbness. 

Camphor  is  absorbed  through  both  the 
mucous  membranes  and  from  the  skin. 
Camphor  is  also  used  for  its  local 
anesthetic  and  antipruritic  effect  to 
relieve  itching  of  the  skin.  It  has  been 
used  in  conjunction  with  phenol  for 
local  application  to  treat  fimgal 
infections.  It  is  believed  that  camphor 
retards  the  release  and  absorption  of 
phenol  from  a  mixtiu-e,  but  instances  of 
ulceration  from  single  applications  of 
the  mixture  have  been  reported.  (Ref.  1). 
Camphor  is  dispensed  as  camphor  oil 
liniment,  camphor  in  soap  Uniment,  and 
spirits  of  camphor,  which  is  a  10-percent 
solution  by  weight  and  volume,  of 
camphor  in  alcohol.  This  mixture  of 
camphor  and  alcohol  is  locally  irritating 
when  applied  topically.  Camphor  water 
is  a  saturated  solution  of  camphor  in 
purified  water.  It  is  sometimes  used  for 
its  supposed  astringent  effect. 

(3)  Evaluation.  The  evaluation  of 
camphor  has  been  described  elsewhere 
in  this  document.  (See  part  III. 
paragraph  B.2.b.(3)  above — Evaluation.) 
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d.  Cresol.  The  Panel  concludes  that 
cresol  is  not  safe  and  that  there  are 
insufficient  data  to  classify  cresol  as  an 
effective  antimicrobial  active  ingredient 
for  topical  use  on  the  mucous 
membrances  of  the  mouth  and  throat. 

Chemically,  cresol  is  phenol  with  a 
methyl  group  on  either  the  ortho,  meta, 
or  para  positions  of  the  benzene  ring. 
Thus,  cresol  can  exist  in  three  isomeric 
forms.  The  pure  forms  of  each  are 
available  but  generally  the  mixture  of 
the  three  is  used  for  general  and  medical 
purposes.  The  cresols  are  obtaind  by  the 
fractional  distillation  of  coal  tar  or 
petroleum.  The  mixture  is  predomintely 
metacresol  which  is  the  most  toxic  of 
the  three.  When  the  term  "cresol"  is 
used,  generally  the  mixture  is  meant. 
Cresol  is  also  known  as  tricresol, 
methylphenol,  or  cresylic  acid.  Cresol 
may  contain  traces  of  phenol. 

Cresol  consists  of  a  colorless,  pinkish 
or  yellowish  to  brownish  liquid  which  is 
highly  refractory.  Not  less  than  90 
percent  by  volume  distills  betwen  195 
and  205°  C.  It  darkens  with  age  and  on 
exposure  to  light,  as  does  phenol  (Ref. 
1).  One  milliliter  dissolves  in 
approximately  50  mL  water,  usually 
producing  a  cloudy  solution.  It  is 
miscible  with  alcohol,  glycerin,  ether, 
and  other  organic  solvents  (Ref.  2).  Like 
other  phenols,  it  is  acidic  in  reaction  in 
aqueous  solutions  and  forms  salts  in 
soluble  alkaline  metal  hydroxides. 
Cresol  is  also  dissolved  in  camphor  to 
form  a  complex,  camphor  metacresol. 
This  complex  is  similar  to  the  camphor- 
phenol  complex  and  releases  cresol 
when  it  comes  in  contact  with  moisture 
(Ref.  3). 

(1)  Safety.  The  Panel  concludes  that 
cresol  is  not  safe  as  an  OTC 
antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat. 

Because  cresol  is  closely  aUied  to 
phenol  both  chemically  and 
parmacologically,  it  behaves  as  does 
phenol.  Fatal  cases  of  cresol  poisoning 
have  followed  the  ingestion  of  the  drug 
or  its  use  as  a  douche.  It  is  readily  and 
rapidly  absorbed  from  the  skin  and 
mucous  membrances.  Cresol  is 
somewhat  less  toxic  than  phenol  due  to 
the  presence  of  the  methyl  group  on  the 
benzene  ring.  The  symptoms  of  cresol 
poisoning  and  the  treatment  are  similar 
to  those  for  phenol.  (See  part  III. 
paragraph  B.l.g.  above — Phenol.)  When 
applied  locally  to  the  skin,  cresol  causes 
a  burning  sensation  and  an  erythema, 


followed  by  numbness.  It  acts  in  the 
same  manner  as  phenol  and  destroys 
tissue,  cauterizing  the  area  of 
application.  After  oral  ingestion,  severe 
burning  sensations  in  the  mouth  and 
upper  abdomen  are  felt.  Dysphagia, 
vomiting,  and  diarrhea  are  common. 
White  spots  are  seen  on  the  mucous 
membranes  after  ingestion,  indicating 
that  the  cresol  has  coagulated  the 
cellular  protein.  It  behaves  exactly  as 
does  phenol  in  this  regard  (Ref.  4). 
Unconsciousness  and  circulatory 
collapse  follow.  If  the  patient  survives, 
jaundice,  oliguria,  and  uremia  may 
develop  due  to  injury  to  the  liver  and 
kidneys.  Orally  8  g  or  more  have  been 
fatal  to  man.  Cresol  is  a  general 
protoplasmic  poison.  Data  on  absorption 
from  the  mucous  membrances  of  the 
mouth  and  throat  were  not  available, 
but  the  Panel  surmises  that  it  behaves 
like  other  phenols  and  is  absorbed  and 
passes  into  the  systemic  circulation  and, 
therefore,  has  all  the  drawbacks  of 
phenol. 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufficient  data  available 
to  permit  final  classification  of  the 
effectiveness  of  cresol  as  an  OTC 
antimicrobial  active  ingredient  for 
tipical  use  on  the  mucous  membrances 
of  the  mouth  and  throat. 

Cresol  is  an  antimicrobial  agent  that 
surpasses  phenol  in  germicidal  and 
antiseptic  activity.  The  substitution  of 
an  alkyl  (methyl)  radical  or  other  side 
chain  on  the  aromatic  nucleus  of  phenol 
enhances  its  antimicrobial  activity. 
Cresol  is  about  three  times  more  active 
than  phenol  as  a  germicide  against 
many  bacteria.  It  is  four  times  more 
active  against  Salmonella  typhi  than 
phenol.  The  ortho  isomer  is  the  most 
actively  germicidal  of  the  three.  Since 
cresol  is  sparingly  soluble  in  water,  it  is 
generally  employed  in  the  form  of  a  50- 
percent  solution  dispersed  with  soap 
(saponated  cresol  solutions),  which 
forms  a  clear  solution  with  purified 
water,  but  a  cloudy  one  with  tap  water 
because  a  precipitation  of  lime  soaps 
occurs.  Cresol  is  used  largely  for 
sterilization  and  sanitization  and  has 
limited  use  clinically  as  an  antiseptic. 
Cresol  has  been  used  for  sterilization  of 
instruments  in  a  3-  to  5-percent  solution 
of  the  saponated  mixture.  One  percent 
of  saponated  solution  has  been  used  for 
application  to  woimds.  A  2-percent 
solution  of  cresol  is  suitable  as  a 
handwash.  Cresol  is  used  to  disinfect 
excreta  of  patients  with  contagious 
diseases.  Cresol  is  sometimes  employed 
in  a  concentration  of  0.25  to  0.5  percent 
as  a  bacteriostatic  agent  in  parenteral 
solutions.  A  0.2-percent  aqueous 
solution  has  been  used  as  a  vaginal 
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douche,  but  is  not  recommended 
because  advene  effects  have  resulted 
(Ref.  5). 

Dilute  solutions  of  cresol  possess  a 
topical  anesthetic  effect  similar  to  that 
of  phenol.  It  is,  however,  not  used  for 
this  purpose. 

Cresol  must  not  be  confused  with 
creosol  or  creosote.  Creosote  is  a 
mixture  of  phenols  obtained  from  wood 
tar.  The  active  ingredient  in  creosote  is 
creosol,  which  is  a  methoxy  cresoL 

(3)  Evaluation.  The  Panel  has 
classified  cresol  as  Category  II  because 
it  is  a  phenol  derivative  which  is  caustic 
when  appUed  topically  and  toxic  when 
absorbed  systemically.  It  produces  local 
damage  to  tissues  even  in  dilute 
solutions.  Other  agents  are  safer. 
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e.  Ferric  chloride.  The  Panel 
concludes  that  ferric  chloride  is  not  safe 
and  not  effective  as  an  OTC 
antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat. 

Ferric  chloride  (FeCU)  occurs  as 
hexagonal  dark  leaflets  or  plates.  It  is 
red  by  transmitted  light  and  green  by 
reflected  light.  Ferric  chloride  is  very 
hygroscopic  and  melts  and  volatilizes  at 
about  300°  C.  In  air,  it  readily  absorbs 
water  to  form  the  hexahydrale 
(FeClj-6HjO).  Ferric  chloride  is  readily 
soluble  in  water,  alcohol,  ether,  and 
acetone.  It  has  also  been  referred  to  as 
iron  perchloride  (Ref.  1). 

The  hexahydrate  forms  brownish- 
yellow  or  orange  monoclinic  crystals 
which  are  readily  soluble  in  water, 
alcohol,  acetone,  and  ether.  Aqueous 
solutions  are  acid  in  reaction.  The 
hexahydrate  is  described  as  an 
astringent  and  stypic  (Ref.  1).  Aqueous 
solutions  of  ferric  chloride  have  been 
described  in  the  "National  Formulary." 
Each  100  mL  of  these  solutions 
contained  37.2  to  42.7  g  ferric  chloride 
(Ref.  2).  The  solution  was  used  as  an 
astringent  and  styptic  to  arrest  bleeding 
from  cut  surfaces  and  wounds.  The 
tincture  was  also  described  in  the 
"National  Formulary."  This  was  a 
yellowish-orange  solution  with  an 


ethereal  odor  which  is  due  to  the 
formation  of  ethyl  chloride  and  ethyl 
acetate  by  the  action  of  the  acid 
liberated  from  the  iron  chloride.  It  was 
also  known  as  "iron  perchloride 
tincture."  The  tinctiu^  consisted  of  15  g 
ferric  chloride  in  100  mL  of  58  to  64 
percent  ethyl  alcohol.  It  was  used  orally 
but  was  highly  irritating  to  the  gastric 
mucosa. 

Ferric  chloride  solutions  and  acid 
tinctures  are  incompatible  with  alcohols, 
iodides,  tarmin-containing  solutions,  and 
acadia  mucilage. 

(1)  Safety.  The  Panel  concludes  that 
ferric  chloride  is  not  safe  as  an  OTC 
antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat 

The  oral  LD»o  in  rats  for  iron  chloride 
hexahydrate  is  900  mg/kg.  In  rabbits,  the 
intravenous  LDk,  is  7.2  mg/kg  (Ref.  3). 

No  data  were  submitted  to  the  Panel 
on  acute  and  chronic  toxicity  studies  in 
animals  or  on  the  teratogenicity  and 
carcinogenicity  of  the  compound.  No 
data  on  acute  or  chronic  toxicity  in  man 
were  submitted.  It  is  stated  that  the 
anhydrous  form  is  an  irritant  (Ref.  1). 

According  to  Gosselin  et  al.  (Ref.  4), 
ferric  chloride  has  a  toxicity  rating  of  3 
and  the  probable  oral  lethal  dose  in  man 
is  0.5  to  5.0  g/kg.  When  given  orally, 
both  ferric  and  ferrous  soluble 
compounds  induce  essentially  the  same 
type  of  toxic  syndromes.  The  symptoms 
of  poisoning  due  to  derivatives  of  iron 
are  severe  gastritis  or  gastorenteritis 
with  abdominal  pain  and  prolonged 
vomiting  beginning  10  to  60  minutes 
after  ingestion.  Vomitus  may  become 
bloody.  Diarrhea  is  sometimes  violent, 
and  the  feces  are  watery  and  later  tarry. 
Dehydration  becomes  intense,  and 
generalized  itching  may  occur.  Shock, 
pallor,  cyanosis,  coldness,  rapid,  weak, 
or  imperceptible  pulse,  low  blood 
pressure,  and  rapid  and  shallow 
respirations  occur.  Breathing  is  deep  and 
rapid  indicating  the  presence  of  a 
condition  of  metabolic  acidosis. 
Drowsiness,  hyporeflexia,  dilated  pupils, 
and  coma  may  occur.  Liver  injury, 
consisting  of  hemorrhagic  necrosis  may 
occur,  but  it  is  usually  reversible.  Death 
from  shock  may  occur  within  4  to  5 
hours.  Sometimes,  following  apparent 
recovery,  pneumonia  with  fever  or 
secondary  shock  may  develop  and 
cause  death  1  to  3  days  later.  Pyloric 
stenosis  and  mild  hepatic  cirrhosis  may 
be  encountered  as  sequelae  among 
survivors,  but  recovery  is  usually 
complete  without  sequelae. 

(2)  Effectiveness.  The  Panel  concludes 
that  ferric  chloride  is  not  effective  as  an 
OTC  antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat. 


The  tincture  of  iron  chloride  is  an 
effective  protein  precipitant  and  was 
once  used  as  a  styptia  It  also  has  been 
used  as  an  astringent.  The  tincture  has 
been  mixed  with  equal  parts  of  glycerin 
and  water  and  applied  to  the  throat  by 
means  of  a  swab  to  relieve  pharyngitis. 
It  has  also  been  used  as  a  gargle,  but  it 
is  no  longer  recommended  for  this 
purpose  because  of  its  questionable 
effectiveness.  In  addition,  the  acidity  of 
the  solution  is  injurious  to  the  teeth  (Ref. 
5).  No  data  are  available  from  controlled 
studies  concerning  the  spectrum  of  its 
antimicrobial  activity  (Ref.  6).  Hie 
antimicrobial  effects  tincture  of  iron 
chloride  may  manifest  presumably  are 
due  to  its  protein-precipitating 
properties. 

Ferric  chloride  preparations  are  not 
recommended  for  internal  use. 

(3)  Evaluation.  The  Panel  concludes 
that  ferric  chloride  preparations  are  not 
safe  for  internal  use.  Furthermore,  the 
Panel  has  no  data  on  the  antimicrobial 
effects  of  ferric  chloride  and  concludes 
that  preparations  containing  ferric 
chloride  are  not  effective  for  topical  use 
as  antimicrobial  active  ingredients  on 
the  mucous  membranes  of  the  mouth  or 
throat. 
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f.  Maralein  sodium.  The  Panel 
concludes  that  meralein  sodium 
(merodicein)  is  not  safe  and  not 
effective  as  an  OTC  antimicrobial  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

Meralein  soidum,  better  known  as 
merodicein,  is  an  organic  mecurial 
antiseptic.  Meralein  sodium  is  (3'-6'- 
Dihydroxy-2'.  r-diiodospiro  [3H-2. 1- 
benzoxanthiole-S.  9'-[9H]xanthen]-4-yl)- 
hydroxymercury  5,5-dioxide  monsoidum 
salt;  o-[6-hydroxy-5-)hydroxymercuri)-2, 
7-diiodo-3-oxo-3H-xanthen-9-yl]- 
benzenesulfonic  acid  sodium  salt;  2.  7- 
diido-4- 

hydroxymercuriresorcinsulfonphthalein 
monosodium  salt  (Ref.  1).  Maralein 


) 

22854  Federal  Register  /  Vol.  47.  No.  101  /  Tuesday.  May  25,  1982  /  Proposed  Rules 


sodium  is  used  as  a  topical  antiseptic.  It 
is  supplied  as  a  1:5.000  aqueous  solution 
for  use  in  the  mouth  [Ref.  2).  Meralein 
sodiimi  consists  of  green  scales  that  turn 
dark  red.  It  is  soluble  in  water.  Aqueous 
solutions  are  slightly  fluorescent. 

(1)  Safety.  The  Panel  concludes  that 
meralein  sodium  is  not  safe  as  an  OTC 
antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat. 

Gosselin  et  al.  (Ref.  2}  rate  the  toxicity 
of  meralein  sodium  as  4  (very  toxic).  The 
probable  lethal  dose  is  50  to  500  mg/kg. 
Gosselin  et  al.  describe  it  as  "A  water- 
soluble  germicide  containing  about  23 
percent  organically  bound  mercury." 
The  minimal  lethal  dose  parenterally  in 
laboratory  animals  is  10  mg/kg.  It  is 
poorly  absorbed  from  the 
gastrointestinal  tract.  Doses  of  200  mg/ 
kg  have  a  laxative  effect. 

In  an  extensive  study  of  the 
pharmacology  and  toxicology  of 
meralein  sodium.  Macht^and  Cook  (Ref. 
3)  showed  that  systemic  poisioning  was 
due  to  acute  renal  failure  and  found 
little  effect  on  other  organ  systems. 
Gosselin  et  al.  (Ref.  2]  also  showed  that 
systemic  poisoning  leads  to  acute  renal 
failure.  When  injected  intravenously  in 
a  concentration  of  from  0.1  percent  to  2.0 
percent  meralein  sodium  was  carried  by 
the  circulation  to  the  various  organs 
where  it  conferred  a  pink  color  to  the 
stomach,  intestines,  and  other  viscera 
(Ref.  2).  Very  httle  of  the  compound  was 
deposited  in  the  skin.  Most  of  the 
meralein  sodium  was  excreted  via  the 
intestinal  tract,  but  small  quantities 
were  found  in  the  urine  and  trace 
amounts  in  the  bile.  The  saliva,  even 
after  pilocarpine  was  administered  to 
promote  the  flow  of  saliva,  contained  no 
trace  of  the  drug  (Ref.  2). 

(2)  Effectiveness.  The  Panel  concludes 
that  meralein  sodium  is  not  effective  as 
an  OTC  antimicrobial  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

Like  many  other  mercurial  antiseptics, 
meralein  sodium  is  primarily 
bacteriostatic  with  bactericidal  activity 
occurring  slowly  over  a  period  of  many 
hours.  Bacteriostasis  is  readily  nullified 
by  the  presence  of  many  organic 
compounds,  particularly  those 
containing  sulfhydryl  radicals,  such  as 
thioglycollate,  cysteine,  and 
dimercaprol,  and  by  glutathione,  serum, 
and  plasma  (Ref.  4).  This  reversible 
bacteriostasis  was  clearly  demonstrated 
by  Engley  (Ref.  5),  who  showed  that 
virulent  streptococci  exposed  to  0.2 
percent  meralein  sodium  for  10  minutes 
killed  10  out  of  10  mice  injected 
intraperitoneally.  When  the  cells  from 
the  meralein  sodium-treated  cultures 
were  ti-ansferred  to  dextrose  broth,  no 


growth  occurred,  but  the  addition  of  0.1 
thioglycollate  or  10  percent  serum  to  the 
broth  enabled  growth  to  occur  in  vitro 
just  as  it  had  in  vivo. 

One  study  indicates  that  the  growth  of 
Staphylococcus  aureus,  Streptococcus 
pyogenes,  and  Pseudomonas  aeruginosa 
is  merely  inhibited  when  exposed  to 
meralein  sodium  in  a  1:5.000 
concentration  for  15  minutes,  but  that 
these  bacteria  are  killed  after  24  hoiu-s 
of  exposiu«  (Ref.  6).  However,  this  is  not 
of  any  clinical  significance  because  it  is 
unlikely  that  meralein  sodium  would 
remain  in  the  mouth  for  more  than  15 
minutes  and  certainly  not  as  long  as  24 
hours. 

(3)  Evaluation.  The  Panel  concludes 
that  the  bacteriostatic  effects  of 
meralein  sodium  are  transitory  and 
insignificant.  The  bactericidal  effects, 
likewise,  are  not  significance  since  they 
occur  slowly.  Data  on  absorption  from 
the  mucous  membranes  are  not 
supplied.  Since  the  compound  contains 
23  percent  mercury,  it  is  not  surprising 
that  renal  damage  has  been  reported 
following  its  use.  The  Panel  considers 
the  compound  toxic  and  not  safe  or 
effective  for  topical  use  in  the  mouth 
and  throat. 
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g.  Nitromersol.  The  Panel  concludes 
that  nitromersol  is  not  safe  and  not 
effective  as  an  OTC  antimicrobial  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

Nitromersol  is  identified  with  the 
merciurial  organic  compotmds  that  are 
used  for  antimicrobial  purposes. 
Nitromersol  is  the  anhydride  of  4-nitro- 
3-hydroxymercuriocresol.  It  is  prepared 
from  orthotoluidine  through  a 
succession  of  steps  of  nitration, 
diazotization,  and  interaction  with 
mercuric  acetate  resulting  in  a 
crystalline  powder. 

Nitromersol  is  considered  an  organic 
mercurial.  The  organic  mecurials  are 


compounds  in  which  mercury  is  present 
in  complex  organic  combination.  As  a 
group  they  are  more  bacteriostatic,  less 
irritating,  and  less  toxic  than  the 
inorganic  mercurial  salts.  Nitromersol  is 
composed  of  brownish  to  yellow 
granules  or  a  brownish-yellow  powder. 
It  is  odorless,  insoluble  in  water,  almost 
insoluble  in  alcohol  and  ether,  but 
soluble  in  solutions  of  alkalis  (Ref.  1). 

(1)  Safety.  The  Panel  concludes  that 
nitromersol  is  not  safe  as  an  OTC 
antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat. 

Mercuric  compounds  can  be  absorbed 
and  can  be  toxic  to  the  renal  tubules  of 
the  kidney.  This  action  is  less 
pronounced  by  organic  mercurial 
compounds  than  by  the  inorganic 
mercurial  compounds.  Nitromersol  has  a 
slight  protein-precipitating  action.  Like 
other  mercurials,  it  has  a  tendency  to 
sensitize  the  skin. 

(2)  Effectiveness.  The  Panel  concludes 
that  nitromersol  is  not  effective  as  an 
OTC  antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat. 

The  mechanism  of  action  of  mercurial 
compounds  is  not  known  exactly.  It  is 
believed  that  the  mercuric  ion  inhibits 
the  activity  of  enzymes  containing 
sulfhydryl  groups  (SH)  by  combining 
reversibly  with  these  groups.  The 
inhibition  of  these  enzymes  by  mercury, 
therefore,  is  reversible.  When  the  metal 
is  removed  from  the  enzyme,  the  activity 
is  restored.  Bacteria  and  certain  viruses 
inactivated  by  mercury  compounds  can 
be  reactivated  by  removing  the  mercury 
with  the  use  of  thiols.  Bacterial  spores 
exposed  to  mercurials  for  many  months 
resume  multiplication  when  the  inhibitor 
is  removed.  In  the  body  fluids  there  are 
many  sulfhydryl  compounds  such  as 
glutathione,  cysteine,  and  proteins 
which  are  capable  of  combining  with 
mercury.  Organisms  inhibited  by 
mercury  therefore,  can  become 
reactivated  when  they  are  introduced 
into  the  body. 

The  mercurial  antiseptics  inhibit  the 
sulfhydryl-containing  enzymes  of  tissue 
cells  of  the  host  as  well  as  those  of  the 
bacteria.  Test  objects  such  as  embryonic 
tissue  and  other  cells  are  readily  injured 
by  organic  mercurial  compounds.  "Hie 
therapeutic  index  of  organic  mercurial 
compounds  is  low.  They  are  not 
considered  ideal  antiseptics  and 
germicides. 

The  organic  mercurial  compounds  are 
employed  as  substitutes  for  the  more 
highly  ionized  mercury  salts  because 
they  are  less  irritating  and  can  be 
applied  directiy  to  the  tissues.  They 
have  been  widely  used  in 
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concentrations  ranging  from  1:100,000  to 
1:1,000  to  disinfect  instruments  and  as 
antiseptics  on  cutaneous  and  mucosal 
surfaces.  HowevRr,  they  are  not  efficient 
for  disinfecting  instruments,  as  is 
commonly  believed.  The  organic 
mercurial  compounds  are  primarily 
bacteriostatic  and  are  relatively 
ineffective  in  killing  spores.  The  organic 
mercurial  antiseptics  are  available  as 
various  types  of  proprietary  solutions, 
tinctures,  jellies,  ointments,  and 
suppositories  (Ref.  2). 

Although  several  investigators 
reported  sterilization  of  the  skin  with 
the  use  of  an  application  of  a  1:5,000 
solution  of  nitromersol  which  is  a  first- 
aid  solution.  White  and  Hill  (Ref.  3) 
found  that  this  compound  could  not  be 
relied  upon  to  produce  sterility  when 
applied  to  the  skin  for  5  minutes.  A  1:200 
alcohol  acetone  solution  is  highly 
effective  as  an  antiseptic.  The  solution 
called  nitromersol  tinctiu^  is  used  for 
preoperative  preparation  of  the  skin. 
Nitromersol  is  available  in  a  1:500 
solution  in  water.  Since  nitromersol  is 
not  readily  soluble  in  water,  a  mixture 
of  sodium  hydroxide  and  sodium 
carbonate  are  used  to  convert  the 
nitromersol  to  a  soluble  compoimd.  A 
1:200  tincture  in  10  percent  acetone,  52.5 
percent  alcohol  by  volume,  and  distilled 
water,  is  available. 

No  data  were  submitted  to  the  Panel 
establishing  the  effectiveness  of 
nitromersol  as  an  antimicrobial  agent 
for  the  relief  of  sore  throat  and  sore 
mouth. 

(3)  Evaluation.  The  Panel  concludes 
that  nitromersol  is  not  safe  because  of 
its  toxicity  and  sensitization  potential. 
There  are  no  data  from  controlled 
studies  showing  that  nitromersol  causes 
relief  of  symptoms  due  to  sore  throat  or 
sore  mouth  resulting  from  antimicrobial 
activity. 
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h.  Potassium  chlorate.  The  Panel 
concludes  that  potassium  chlorate  is  not 
safe  and  not  effective  as  an  OTC 
antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat. 

Potassium  chlorate  occurs  as 
colorless,  lustrous  crystals,  as  white 
granules,  or  as  a  white  powder.  It  is 
(^orless  ^d  has  a  cooling  effect  and  a 


saline  taste.  One  part  potassium 
chlorate  is  soluble  in  16.5  parts  water.  It 
is  soluble  in  glycerin  and  slightly  soluble 
in  alcohol.  Potassium  cholorate  should 
not  come  into  contact  with  readily 
oxidizable  substances  because  it  forms 
explosive  mixtures.  Potassium  chlorate 
explodes  when  mixed  with  sulfuric  acid. 
It  ignites  and  explodes  if  triturated  with 
organic  substances,  such  as  sulfur, 
phosphorus,  sulfite,  hypophosphite  salts, 
and  other  oxidizable  substances. 
Potassium  chlorate  is  incompatible  with 
iodides  and  tartaric  acid  (Ref.  1). 

(1)  Safety.  The  Panel  concludes  that 
potassium  chlorate  is  not  safe  as  an 
OTC  antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat. 

Potassium  chlorate  is  not  safe  for 
internal  use.  Potassium  chlorate 
poisoning  was  common  when  the  drug 
enjoyed  widespread  use  therapeutically. 
The  poisoning  resulted  fit)m  overdose  or 
from  variations  in  susceptibilities  and 
tolerance  cimong  different  individuals. 
Ten  grams  are  toxic;  15  to  30  g  have 
been  fatal.  The  mortality  rate  is  about  70 
percent  when  lethal  doses  are  ingested. 
The  symptoms  may  appear  shortly  after 
ingestion  or  may  be  delayed  for  5  to  6 
hours.  Death  has  occiured  as  early  as  6 
hours  and  as  late  as  7  days  after 
ingestion.  Potassium  chlorate  is 
irritating  to  the  gastrointestinal  tract  and 
the  kidneys.  Symptoms  include  nausea, 
vomiting,  gastroenteritis,  anemia,  and 
hematuria.  Gosselin  and  associates  (Ref. 
2]  rate  potassium  chlorate  as  having  a 
toxicity  of  4  (very  toxic).  The  chlorate 
ion  is  not  metabolized  readily  and 
persists  in  the  body  for  a  long  time.  It 
may  convert  an  indefinite  amount  of 
hemoglobin  to  methemoglobin. 
Asphyxia  may  result  from  the 
methemoglobinemia.  The  drug  also 
causes  hemolysis.  The  hemolyzed  cells 
may  produce  emboli,  and  the  released 
hemoglobin  causes  hematuria.  It  may 
also  cause  nephritis. 

Chlorates  are  excreted  mainly  by  the 
kidney  into  urine.  About  90  percent  of  a 
dose  is  eliminated  imchanged.  The 
urinary  excretion  of  a  dose  begin 
promptly  and  is  complete  within  24  to  48 
hours.  Chlorates  are  also  partly  excreted 
by  the  salivary  glands  into  the  mouth. 
When  chlorates  were  first  introduced 
into  therapeutics,  they  were  considered 
to  be  innocuous  and  safe.  This  has  not 
proved  to  be  the  case  as  time  has 
passed. 

(2)  Effectiveness.  The  Panel  concludes 
that  potassiimi  chlorate  is  not  effective 
as  an  antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat 

Potassium  chlorate  solutions,  in 
concentrations  ranging  bora  2  to  4 


percent  have  been  used  as 
mouthwashes  and  gargles  for  infections 
of  the  mouth  and  throat  even  though 
they  are  potentially  toxic  and  of 
questionable  value  (Ref.  3).  The 
saturated  solution  has  been  used  as  a 
mouthwash  to  treat  stomatitis, 
particulariy  when  ulcerative  lesions 
have  been  present  Potassium  chlorate 
was  introduced  because  it  was  believed 
that  it  would  act  as  an  oxidizing  agent 
and  exert  antiseptic  action  by  releasing 
oxygen.  This  does  not  appear  to  be  its 
mode  of  action.  It  is  eliminated  largely 
unchanged  and  is  not  altered  in  the 
body. 

Potassium  chlorate  is  of  doubtful 
effectiveness  since  there  are  no  data 
from  controlled  studies  to  support  the 
claim  that  it  relieves  symptoms  of  sore 
throat  or  sore  mouth  or  both  when  used 
as  an  antimicrobial  agent  It  has  been 
used  in  lozenge  form.  This  imparts  a 
"clean"  saline  taste  of  potassium 
chlorate  to  the  mouth,  which  supplants 
the  normally  existing  "unflavored  taste." 
Potassium  chlorate  also  is  used  in  tablet 
form.  The  tablets  consist  of  0.25  g  of  the 
salt  and  are  placed  on  or  beneaUi  the 
tongue  two  to  five  times  daily  where 
they  slowly  dissolve  and  exert  their 
therapeutic  affect.  After  using  the 
tablets  for  several  days,  the  saline  taste 
persists  due  to  the  salt  that  is  excreted 
into  the  mouth  fivm  the  salivary  arid 
other  exocrine  glands  (Ref.  4). 

Chlorates  do  not  manifest 
antimicrobial  activity  in  cultures.  How  it 
came  to  be  adopted  as  an  antimicrobial 
agent  has  puzzled  physicians. 

Potassium  chlorate  has  been 
combined  with  ferric  chloride  and 
balsam  of  tolu  for  use  as  a  demulcent 
and  with  glycerite  and  boroglycerin 
(Ref.  5). 

(3)  Evaluation.  It  is  the  consensus  of 
the  Panel  that  potassium  chlorate  is 
neither  safe  nor  effective  as  an  OTC 
active  antimicrobial  agent  for  topical 
use  in  the  mouth  and  throat  and  that  it 
be  placed  in  Category  IL 
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i.  Sodium  dichromate.  The  Panel 
concludes  that  sodium  dichromate  (also 
bichromate)  is  not  safe  and  that  there 
are  insufficient  data  to  classify  its 
effectiveness  as  an  OTC  antimicrobial 
active  ingredient  for  topical  use  on  the 
mucous  membranes  of  the  mouth  and 
throat. 

Sodium  dichromate  is  a  derivative  of 
chromium.  Elemental  chromium  is  used 
in  medicine  in  the  form  of  sodium  or 
potassium  dichromate.  Sodium  chromate 
is  the  sodium  salt  of  chromic  acid.  The 
empiric  formula  for  sodium  chromate  is 
NaiCr04-4HaO.  Sodium  chromate  loses 
its  water  of  hydration  to  form  an 
anhydrous  salt.  It  also  forms  a 
crystalline  hydrate  writh  10  molecules  of 
water.  The  anhydrous  form  is  a  yellow 
powder.  The  hydra  ted  form  is  soluble, 
about  1  part  in  1  part  of  water.  The 
aqueous  solution  is  alkaline.  Sodium 
chromate  is  also  slightly  soluble  in 
alcohol.  It  is  used  to  prevent  rusting  of 
iron. 

The  potassium  salt  (KiCr04]  has 
similar  properties  as  the  sodium  salt. 
Sodium  dichromate  (NaaCriO?)  and 
potassium  dichromate  (KiCraO?)  are 
prepared  by  reacting  sodium  or 
potassium  chromate  with  sulfuric  acid 
(Refs.  1  and  2).  Sodium  chromate  forms 
a  dihydrate  which  consists  of  copper- 
colored,  bright  orange,  or  yellowish 
crystals.  Its  solutions  are  acidic.  The  pH 
of  a  1-percent  solution  is  4,  and  the  pH 
of  a  10-percent  solution  is  3.5.  The 
chromates  are  combined  with  sulfuric 
acid  for  cleaning  glassware  in 
laboratories  (Ref.  1). 

(1)  Safety.  The  Panel  concludes  that 
sodium  dichromate  is  not  safe  as  an 
OTC  antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat. 

Chromium  derivatives  are  used  in 
medicine  in  the  form  of  chromic  acid  or 
in  the  form  of  either  the  sodium  or 
potassiiun  bichromates.  They  are  also 
used  in  the  disodium  and  dipotassium 
forms.  Derivatives  of  chromium  are 
active  oxidizing  agents.  In  addition,  they 
are  poisons  when  ingested  since  they 
form  chromous  oxide,  CrO,  which  is  the 
anhydride  of  chromic  acid. 

Gosselin  et  al.  (Ref.  3)  give  sodium 
dichromate  a  toxicity  rating  of  4  to  5 
with  a  mean  lethal  dose  probably  of 
about  10  g.  It  is  highly  corrosive  to  skin 
and  mucous  membranes.  If  ingested, 
violent  gastroenteritis,  peripheral 
vascular  collapse,  vertigo,  muscle 
cramps,  coma,  hemorrhagic  diathesis, 
fever,  liver  damage,  and  acute  renal 
failure  occur.  Methemoglobinemia 
occurs  probably  due  to  sodium 
dichromate's  oxidizing  properties. 
Sodium  dichromate  also  causes 
intravascular  hemolysis,  as  is  the  case 


with  chlorate  salts.  When  dichromates 
are  ingested  orally  they  are  reduced  to 
chromous  oxide  and  partly  deposited  as 
such  in  various  organs.  The  remainder  is 
excreted  in  the  urine.  Chronic  nephritis 
is  produced  experimentally  by 
intravenous  injection  of  chromates.  The 
toxic  effects  of  chromium  derivatives 
are  not  only  due  to  the  fact  that  the 
resulting  oxide  is  a  poison  when 
ingested,  but  also  because  they  act 
sumultaneously  as  oxidizing  agents 
while  they  are  undergoing  the  chemical 
changes  to  the  oxide  in  the  body  (Ref.  4). 
Derivatives  of  chromium  used  in  various 
manufacturing  processes  are  considered 
to  be  industrial  hazards  since  they  are 
poisons.  Extreme  precautions  are  taken 
to  avoid  their  ingestion,  inhalation  of 
powders  of  the  salts,  or  cutaneous 
absorption  when  they  are  used  for 
industrial  piuposes  (Ref.  2). 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insuf^cient  data  available 
to  permit  final  classiHcation  of  the 
effectiveness  of  sodium  dichromate  as 
an  OTC  antimicrobial  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

Sodium  dichromate  and  other 
derivatives  of  chromium  have  been  used 
as  antimicrobial  agents  because  of  their 
oxidizing  effects.  They  have  no  use  as 
therapeutic  agents  because  of  their 
extreme  toxicity.  They  were  formerly 
used  as  astringents  for  the  treatment  of 
excessive  sweating  of  the  skin  and  as 
caustic  agents  to  remove  cutaneous 
lesions,  neoplasms,  etc.  They  were  also 
used  internally  to  treat  gastric  ulcers. 
Aqueous  solutions  of  5  percent  sodium 
dichromate  have  been  used  on  the  skin 
without  irritation;  however,  10  percent 
solutions  are  caustic.  Two  to  3  percent 
aqueous  solutions  have  been  used  as 
astringents  and  antimicrobial  agents 
(Ref.  5).  The  pharmacologic  actions  of 
the  sodium  derivative  are  similar  to 
those  of  the  potassium  derivative  (Refs. 
2  and  4). 

(3)  Evaluation.  The  Panel  concludes 
that  sodium  dichromate  is  not  safe  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat  because  it  is 
absorbed,  and  the  systemic  toxicity  that 
results  is  characterized  by  nephritis  and 
other  organic  syndromes. 
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j.  Tincture  of  myrrh.  The  Panel 
concludes  that  tincture  of  myrrh  is  not 
safe  and  not  effective  as  an  OTC 
antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat. 

Myrrh  belongs  to  the  class  of 
substances  known  as  balsams  or 
aromatic  resins.  Myrrh  is  categorized  as 
an  oleoresin.  The  oleoresins,  in  general, 
are  oily  substances  containing  largely 
benzoic  and  cinnamic  acids  and  other 
constituents.  They  are  considered  to  be 
mildly  irritant  and  to  stimulate  the 
repair  of  tissues  because  of  the 
substances  contained  in  their  oily 
components  (Ref.  1).  The  resins  furnish 
local  protection  and  allegedly  allay 
inflammation.  Balsams  and  oleoresins 
are  applied  in  cases  of  chronic 
inflammation  of  the  mucous  membranes 
and  of  the  skin  to  promote  healing  of 
ulcers  and  wounds  (Ref.  2). 

Myrrh,  also  known  as  myrrha,  is  a 
gimi  resin  obtained  from  camphora 
species  (Ref.  3).  It  was  used  by  the 
ancients  as  incense  in  religious 
ceremonies  and  by  the  Egyptians  for 
embalming  in  combination  with  spices 
and  other  substances.  Myrrh  was 
formerly  hsted  in  the  "United  States 
Pharmecopeia."  The  botanical  source  of 
myrrh  is  Commiphora  molmol.  It  is  also 
obtained  from  Commiphora  abyssinica 
and  other  species  of  camphora.  The 
name  "myrrh"  is  possibly  derived  from 
the  Arabic  and  Hebrew  word  "mur" 
meaning  bitter.  The  drug  was  also  called 
"mulmul"  and  "ogo"  by  the  natives  of 
Somaliland  and  "herrabol"  by  the 
Indian  traders.  Myrrh  is  collected  in 
Somaliland  and  Arabia  by  making 
incisions  into  the  bark  of  the  stems  of 
trees.  A  gum-oleoresin  film  forms  and 
reservoirs  of  the  fluid  collect  beneath 
this  film.  These  are  punctured,  and  the 
myrrh  is  allowed  to  exude.  The  myrrh 
then  hardens  and  is  scraped  off  the 
bark.  Most  of  the  drug  used  in  the 
United  States  is  gathered  from 
Somaliland  and  Arabia.  In  1952, 19,040 
pounds  of  myrrh  were  imported  from 
British  Somaliland. 

Myrrh  yields  not  less  than  30  percent 
of  alcohol-soluble  extractives  and  not 
more  than  5  percent  of  acid-insoluble 
ash.  It  contains  from  3  to  8  percent  of  an 
oxygenated  volatile  oil,  a  bitter 
principle,  about  50  to  60  percent  of  gum. 
and  25  to  40  percent  of  resin.  The  resin 
contains  three  isomeric  forms  of  * 
commiphoric  acid,  an  ester  of 
commiphorinic  acid,  and  two  isometric 
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forms  of  myrrolic  acid.  The  volatile  oil, 
which  has  been  called  myrrhol  or 
myrrhenol,  contains  eugenol,  meta- 
cresol,  cuminaldehyde,  cinnamaldehyde, 
pinene,  dipentene,  a  sesquiterpene,  and 
esters  of  formic,  acetic,  and  myrrholic 
acids.  The  gum,  with  properties  similar 
to  arabin  and  acacia,  yields  pentosans, 
galactans,  xylans,  and  arabans  upon 
hydrolysis.  The  gum  also  contains  an 
oxidizing  enzyme  (Refs.  4,  5,  and  6). 
Myrrh  has  been  used  both  in  its  natural 
form  and  as  a  tincture.  The  preparation 
reviewed  by  this  Panel  is  the  tincture. 

(1)  Safety.  The  Panel  concludes  that 
tincture  of  myrrh  is  not  safe  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat. 

The  ancient  Greek  physicians  used 
myrrh  locally  as  well  as  internally. 
Since  it  is  an  oleoresin,  it  has  the 
properties  of  other  oleoresins  in  being  a 
mild  irritant  (Ref.  7).  Because  of  these 
irritant  properties,  myrrh  has  been  used 
as  a  component  of  laxative 
preparations.  It  has  also  been  used  in 
the  form  of  the  tincture  which  contains 
an  alcohol-soluble  extract  of  20  percent 
of  the  drug.  Internally,  myrrh  was  once 
used  as  a  carminative  (Ref.  2).  Myrrh 
and  tincture  of  myrrh  were  official  in 
"United  States  Pharmacopeia,  XIII." 
They  were  not  admitted  to  the  "United 
States  Pharmacopeia,  XTV."  They  were 
admitted  to  the  "National  Formulary 
IX."  They  maintained  official  status 
until  1965  when  both  were  dropped  and 
not  admitted  to  either  compendium. 

Animal  toxicity  studies,  from  which 
the  Panel  could  make  judgment,  were 
not  available. 

(2)  Effectiveness.  The  Panel  concludes 
that  tincture  of  myrrh  is  not  effective  as 
an  OTC  antimicrobial  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

The  comments  concerning  tincture  of 
myrrh's  therapeutic  effectiveness  are 
merely  anecdotal,  and  there  are  no 
controlled  studies  to  substantiate  that  it 
is  an  effective  active  ingredient. 
Tincture  of  myrrh  has  been  applied 
^  loclly  to  "stimulate"  spongy  gums,  to 
treat  aphtl>ou8  stomatitis,  and 
ulcerations  of  the  throat  (Ref.  6).  In  its 
diluted  form,  tincture  of  myrrh  has  been 
employed  in  mouth  rinses,  for  treating 
stomatitis,  and  in  other  lesions  of  the 
oral  cavity  (Ref.  2).  The  dosage  range  of 
myrrh  U  0.3  to  1.2  g.  The  dosage  range  of 
tincture  of  myrrh  is  1  to  2  mL  It  has 
been  used  as  a  component  of  aloes  and 
myrrh  pills  and  compound  pills  of 
rhubarb  (Ref.  8).  Both  OTC  preparations 
currently  on  the  market  contain  myrrh 
as  a  component  of  a  combination 
product  of  several  ingredients. 


The  Panel  concludes  that,  since  myrrh 
is  a  mixture  of  many  substances  and 
that  since  it  has  fallen  into  disuse  in 
general  medical  practice,  it  has  no  place 
in  modem  therapeutics.  Obviously, 
myrrh  has  been  supplanted  by  other 
medicines  whose  pharmacologic  action 
has  been  established. 

(3)  Evaluation.  The  Panel  concludes 
that  myrrh  is  a  mixture  of  many 
substances,  the  active  principle  of  which 
has  not  been  identified.  There  is  a 
paucity  of  data  on  the  pharmacologic 
activity  and  safety  of  myrrh,  and  it 
cannot  be  adequately  evaluated.  Myrrh 
has  fallen  into  disuse,  and  the  Panel 
concludes  that  tincture  of  myrrh  should 
be  placed  in  Category  II. 
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Category  n  Labeling 

The  Panel  concludes  that  the 
following  statements  or  phrases  are  not 
acceptable  in  the  labeling  as  indications 
for  use,  or  for  description  of  product 
attributes  for  products  containing 
antimicrobial  agent  active  ingredients. 
They  are  not  supported  by  scientific 
data  or  sound  theoretical  reasoning  or 
are  inaccurate  or  make  claims  that 
exceed  those  allowed  for  OTC  products. 

a.  Statements  or  phrases  which 
purport  that  a  product  exerts  a 


pharmacologic  or  therapeutic  action 
which  it  does  not  possess  or  is  not  an 
attribute  of  the  product  or  which  is  in 
doubt  or  cannot  be  proven  to  occur.  (1) 
"Healing  aid." 

(2)  "Relieves  dryness." 

(3)  "For  relief  of  pain  and  discomfort 
due  to  minor  sore  throat." 

b.  Statements  or  phrases  which 
indicate  the  time  of  onset  or  duration  of 
action  of  a  product  in  general, 
nonspecific  terms  that  can  be 
interpreted  in  a  number  of  different 
ways  by  consumers,  rather  than  in 
definite  units  of  time.  (1)  "For  fast 
temporary  relief  of  minor  throat  and 
mouth  soreness." 

(2)  "Fast  healing  aid," 

(3)  "Kills  germs  in  minutes." 

(4)  "Kills  germs  by  the  millions  on 
contact." 

c.  Statements  or  phrases  that  allude  to 
the  superiority  or  greater  potency  of  a 
product  when  compared  to  another 
product  with  a  similar  action.  (1) 
"Multiaction  germ  killer." 

(2)  "Kills  germs  by  the  millions  on 
contact" 

(3)  "General  antiseptic  application  as 
an  aid  to  wound  healing." 

(4)  "Soothing  cleansing  antiseptic  for 
mouth  and  throat." 

(5)  Adding  such  terms  as  "plus"  eta 

d.  Statements  or  phrases  that  are 
vague  in  their  meaning  and  that  cannot 
be  readily  understood  or  are  misleading. 
(1)  "Healing  and  for  minor  oral 
inflammations." 

(2)  "First  aid  for  throat  irritations." 

e.  Statements  or  phrases  in  the 
indications  for  use  that  state  or  imply 
that  the  product  is  to  be  used  to  treat  a 
disease  process  or  lesion  the  diagnosis 
of  which  must  be  made  by  a  physician. 
(1)  "As  an  aid  to  professional  care  of 
minor  inflammation  of  the  mouth  and 
throat." 

(2)  "Healing  aid  for  minor  oral 
inflammations." 

(3)  "For  temporary  relief  of  minor  sore 
throat  due  to  common  cold." 

f.  Statements  or  phrases  that  indicate 
that  a  product  acts  prophylactically  and 
prevents  development  of  a  symptom  or 
disease  State  when  proof  that  tJiis 
occurs  is  lacking.  (1)  "Prevents 
infection"  (of  the  mouth  and  throat). 

(2)  "Helps  provide  breath  protectioiL" 

(3)  "As  an  adjunct  for  prophylaxis  of 
Vincent's  infection." 

(4)  "Healing  and  deodorizing 
solution." 

g.  Statements  or  phrases  that  indicate 
that  a  product  is  used  for  cosmetic 
purposes  but  imply  that  the  product 
exerts  a  therapeutic  effect  (1)  "Inhibits 
odor  forming  bacteria." 


22858  ,  Federal  Regiater  /  Vol.  47.  No.  101  /  Tuesday.  May  25.  1982  /  Proposed  Rules 


(2)  "Deodorizing  mouth  wash  and 
gargle." 

(3)  "Oral  antiseptic  cleanser." 

(4)  "For  oral  hygiene." 

(5)  "For  general  oral  hygiene,  bad 
breath." 

(6)  "Management  of  mouth  odors,  bad 
breath," 

(7)  "An  aid  to  daily  care  of  the 
mouth." 

(8)  "Helps  provide  soothing  temporary 
relief  of  dryness  and  minor  irritations  of 
the  mouth." 

(9]  "For  causing  the  mouth  to  feel 
clean." 

h.  Statements,  phrases,  or  terms  in  the 
indications  for  use  that  describe  the 
pharmacologic  effect  or  class  of  a  drug 
or  type  of  formulation  containing  the 
ingredient(s)  instead  of  designating  the 
symptoms  which  the  product  is  intended 
to  relieve.  (1)  "Antiseptic,  oral 
antiseptic." 

(2)  "Antimicrobial." 

(3)  "Antiseptic  drops." 

(4)  "An  effective  antiseptic  when 
undiluted." 

3.  Category  III  condition^  for  which 
available  data  are  insufficient  to  permit 
final  classification  at  this  time.  The 
Panel  recommends  that  a  period  of  2 
years  be  permitted  for  the  completion  of 
studies  to  support  the  movement  of 
Category  in  conditions  to  Category  I. 

Category  HI  Active  Ingredients 

Benzalkonium  chloride 

Benzethonitun  chloride 

Benzoic  acid 

Carbamide  peroxide  in  anhydrous  glycerin 

Cetalkonium  chloride 

Cetylpyridinium  chloride 

Clorophyll 

Dequalinium  chloride 

Domiphen  bromide 

Ethyl  alcohol 

Eucalyptol 

Gentian  violet 

Hydrogen  peroxide 

Iodine 

Menthol 

Methyl  salicylate 

Oxyquinoline  sulfate  (8-hydroxyquinoline) 

Phenol 

Phenolate  sodium 

Povidone-iodine 

Secondary  amyltricresols 

Sodium  caprylate 

Thymol 

Thymol  iodide 

Toiu  balsam 

a.  Benzalkonium  chloride.  The  Panel 
concludes  that  benzalkonium  chloride  is 
safe,  but  that  there  are  insufficient  data 
to  classify  its  effectiveness  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Benzalkonium  chloride  is  a  mixture  of 
alkyldimethylbenzylammonium 


chlorides  with  the  empiric  formula 
ICJi.CH,N(CH,)Jl]  CI.  R  represents 
alkyl  groups  of  varying  lengths 
beginning  with  n-G^Hn  to  n-C,»Hj,.  The 
mixture  is  so  composed  that  the  average 
molecular  weight  of  the  fmal  product  is 
360  daltons.  It  is  emphasized  that 
benzalkonium  is  not  a  single  entity 
compound,  but  a  mixtiu^  of  very  closely 
allied  derivatives  (Ref.  1). 

Domagk,  in  1935,  called  attention  to 
the  antiseptic  and  detergent  properties 
of  certain  quaternary  ammonium 
compounds  and  noted  in  particular  that 
benzalkonium  chloride  was  most 
effective  (Ref.  2). 

Benzalkonium  chloride  possesses  the 
structural  requirements  for  a  quaternary 
ammoruum  compound  having  high 
germicidal  activity,  namely,  the 
presence  of  a  long  alkyl  hydrocarbon 
chain,  one  short  aromatic-substituted 
alkyl  group  [benzyl),  and  two  shorter 
alkyl  groups  (methyl).  (See  part  IV. 
paragraph  A.8.a  above — The  quaternary 
ammonium  compounds.)  The  long  alkyl 
hydrocarbon  chain  is  obtained  from  the 
fatty  acids  of  coconut  oil;  because  the 
composition  of  coconut  oil  is  reasonably 
constant,  a  imiform  composition  of  the 
product  is  assured. 

Benzalkonium  chloride  is  usually 
available  as  a  white  to  yellowish-white 
powder,  but  it  may  exist  as  a  thick  gel  or 
as  dried  lumps  of  gelatinous  pieces.  It  is 
very  soluble  in  both  water  and  alcohol. 
Aqueous  solutions  foam  copiously  when 
agitated. 

Benzalkonium  chloride  is  a  cationic 
detergent  i.e.,  one  whose  antiseptic  and 
detergent  properties  reside  in  the  cation, 
and  as  such  is  incompatible  with  any 
anionic  detergent,  such  as  soap,  in 
which  the  detergent  effect  resides  in  the 
anion.  Soap  should  be  completely 
removed  from  tissues  to  which 
benzalkonium  chloride  solution  is  to  be 
applied  (Ref.3). 

(1)  Safety.  The  Panel  concludes  that 
benzalkonium  chloride  is  safe  as  an 
ore  antimicrobial  agent  for  topical  use 
on  the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Effective  concentrations  of 
benzalkonium  chloride  are  relatively 
nonirritating  to  the  skin.  They  are  said 
to  have  an  emollient  action.  A  in.OOO 
solution  was  given  orally  to  guinea  pigs 
as  their  only  source  of  fluid  for  months 
without  apparent  harmful  effects.  Daily 
intraperitoneal  injections  of  as  much  as 
6  mL  of  the  1:1.000  solution  for  several 
months  also  showed  no  apparent 
reaction.  Single  doses  of  1.2  mL/kg  of 
body  weight  of  a  10-percent  solution 
produced  little  or  no  effect  in  rabbits 
when  injected  subcutaneously  or 
intraperitoneally.  When  the  dose  was 


increased  to  1.5  mL/kg,  death  occurred 
within  24  hours  due  to  local  destruction 
of  tissue  rather  than  systemic  toxicity. 

In  reporting  the  death  of  a  woman 
following  artificial  abortion  with 
benzalkonium  chloride,  Arnold  and 
Krefft  (Ref.  4)  stated  that  in  animals  the 
substance  is  extremely  toxic  following 
intraperitoneal  or  intravenous  injection. 
It  produced,  according  to  these 
investigators,  a  curare-like  effect  with 
paralysis  of  neuromuscular  junctions  of 
all  striated  muscles,  which  was  similar 
to  the  effect  observed  in  the  woman. 
Extreme  caution  is  advised  by  Arnold 
and  Krefft  in  using  benzalkonium 
chloride  for  washing  body  cavities, 
especially  if  the  solution  is  to  be  kept  in 
place  for  a  long  time.  These 
manifestations  of  toxicity  are  consistent 
with  the  pharmacologic  behavior  of 
many  quaternary  nitrogenous 
compounds.  They  manifest  ganglionic 
blocking  effects  and  a  curare-like  action. 

There  are  little  data  of  any 
significance  obtained  from  controlled 
studies  on  the  absorption  of 
benzalkonium  chloride  from  the  mucous 
membranes.  Quaternary  nitrogenous 
compounds  are  highly  ionized  and, 
therefore,  do  not  penetrate  lipid  barriers 
of  the  cell  membrane  since  they  are  not 
lipophilic.  They  are  not  readily 
metabolized  by  the  microsomal 
reticulum  of  the  liver  and  are  excreted 
almost  entirely  unchanged  through  the 
kidney.  The  Panel  cautions,  however, 
that  the  presence  of  a  lipophilic  group 
could  modify  absorption  and  possibly 
enhance  it. 

The  Panel  ffnds  no  data  from 
controlled  studies  on  the  cumulative 
effects  resulting  from  absorption  from 
the  mucous  membranes  of  benzalkonium 
chloride  when  used  on  a  day-to-day 
basis  in  mouthwashes  or  rinses  for 
years.  There  are  no  data  on  the 
txmiorigenic,  mutagenic,  or  teratogenic 
potential  of  the  agent  when  used  under 
similar  circumstances  or  during 
pregnancy. 

Tlie  human  fatal  dose  of  quaternary 
nitrogenous  cationic  agents  has  not  been 
established;  it  is  believed  to  be  between 
1  and  3  g.  Concentrated  solutions  are 
primary  skin  irritants,  but  percutaneous 
absorption  is  not  considered  to  be 
significant.  Although  these  agents  can 
be  haptenogenic  and  cause  systemic  and 
local  allergic  responses,  the  incidence  of 
sensitization  is  low.  Benzalkonium 
chloride  is  less  injurious  to  himian 
leukocytes  than  are  the  mercurial 
antiseptics  (Ref.  5). 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  iiuufficient  data  available 
to  permit  final  classification  of  the 
effectiveness  of  benzalkonium  chloride 
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as  an  OTC  antimicrobia]  agent  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat  when  used  within 
the  proposed  dosage  limit  set  forth 
below. 

Benzalkonium  chloride  is  a  powerful 
and  rapidly  acting  germicide  for  many 
pathogenic  nonsporulating  bacteria  and 
fungi.  Solutions  of  the  substance  have  a 
low  surface  tension  (37.4  dyn/cm  for  a 
1:1,000  solution  at  25.3°  C)  and  possess 
detergent,  keratolytic,  and  emulsifying 
properties.  All  of  these  quaUties  favor 
wetting  and  penetration  into  surfaces  to 
which  solutions  of  benzalkonium 
chloride  are  applied.  In  vitro  tests  have 
demonstrated  that  Streptococcus 
haemolyticus  is  killed  within  10  minutes 
(but  not  in  5  minutes)  by  a  1:40,000 
solution  at  20'  C,  and  by  a  1:95,000 
solution  at  37°  C;  for  Staphylococcus 
aureus  the  corresponding  letal  dilutions 
are  1:20.000  and  1:35,000;  for  Eberthella 
typhosa  they  are  1:20.000  and  1:70.000; 
and  for  Escherichia  coli,  1:12,000  and 
1:40,000.  In  the  presence  of  serum  the 
effective  concentrations  were 
approximately  10  times  greater  (Refs.  6 
through  9). 

On  the  skin,  under  the  usual 
conditions  of  use,  the  disinfectant  action 
of  benzalkonium  chloride  is  not  as  great 
as  has  been  generally  supposed, 
principally  because  residual  soap  on  the 
skin  inactivates  the  detergent  (Ref.  10). 
(See  part  IV.  paragraph  A.8.  above — 
Quaternary  nitrogenous  cationic 
antimicrobial  agents.)  Thorough  rinsing 
to  the  area  to  which  benzalkonium 
chloride  is  to  be  applied,  with  water, 
will  materially  enhance  its 
effectiveness.  Price  (Ref  10)  has 
demonstrated  that  the  "tinctiu«"  of  - 
benzalkonium  chloride,  in  which  the 
solvent  is  composed  of  50  percent  ethyl 
alcohol.  10  percent  acetone,  and  40 
percent  water,  is  not  only  a  more 
effective  skin  disinfectant  than  an 
aqueous  solution  of  equal  concentration, 
but  also  is  less  affected  by  soap  than  is 
the  aqueous  solution.  The  strongest 
disinfectant  action,  according  to  Price 
(Ref.  10),  is  produced  by  a  1-percent 
iodine  solution  in  70  percent  alcohol;  the 
next  strongest  is  70  percent  alcohol;  the 
next  strongest  is  70  percent  (by  weight) 
alcohol  by  itself;  third  is  the  tincture  of 
benzalkonium  chloride. 

Miller  and  associates  (Ref.  11) 
reported  that  certain  cationic  antiseptics 
of  the  type  of  benzalkonium  chloride 
deposit  an  invisible  fflm  on  the  skin 
which  is  difficult  to  remove.  This  film 
may  be  sterile  on  the  outside,  but 
underneath  it  the  skin  may  hold  viable 
bacteria;  it  is  readily  removed  by 
alcohol  or  by  application  of  an  anionic 
detergent  such  as  soap. 


Adsorption  of  benzalkonium  chloride 
by  cotton  guaze  sponges  placed  in  a 
solution  of  the  compound,  thereby 
reducing  the  germicidal  effectiveness  of 
the  solution,  may  have  been  responsible 
for  the  viability  of  an  organism  isolated 
from  a  solution  that  caused  infection 
when  used  for  skin  disinfection  in  a 
hospital  (Ref.  12). 

Aqueous  or  alcohol-acetone-water 
solutions  of  benzalkonium  chloride  may 
be  employed  on  the  skin  to  reduce  the 
microbial  population.  Where  the  skin 
has  been  washed  with  soap  and  water, 
careful  rinsing  with  water,  then  with  70 
percent  alcohol,  is  to  be  followed  by 
application  of  the  "tincture"  of 
benzalkonium  chloride.  Aqueous 
solutions  of  benzalkonium  chloride  are 
employed  on  areas  where  soap  is  not 
ordinarily  used  or  where  alcohol  would 
produce  irritation. 

Concentrations  of  benzalkonium 
chloride  recommended  for  topical  uses 
are  as  follows:  preoperative  disinfection 
of  skin.  1:750  tincture  or  solution;  minor 
wounds  and  lacerations,  1:750  tincture; 
deep  infected  wounds,  1:20,000  to 
1:3,000;  denuded  skin  and  mucous 
membranes,  1:10,000  to  1:5.000;  vaginal 
douche  and  irrigation,  1:5.000  to  1:2,000; 
bladder  and  urethral  irrigation,  1:20,000 
to  1:5,000;  bladder  retention  lavage, 
1:40.000  to  1:20.000  eye  irrigation, 
1:10,000  to  1:5,000;  ear  and  antrum 
irrigation.  1:10,000  to  1:1,000; 
preservation  of  ophthalmic  solutions, 
1:7.500  to  1:5,000;  storage  of  catheters 
and  other  adsorbent  materials,  1:500; 
storage  of  thermometers,  and  metallic 
instruments.  1:750  (aqueous);  general 
hospital  disinfection,  1:25,000. 

Benzalkonium  chloride,  in  1:5,000 
concentration,  was  found  by  Lawrence 
(Ref.  13)  to  be  the  most  effective  of 
several  agents  evaluated  for 
antimicrobial  activity  in  ophthalmic 
solutions;  at  this  concentration 
destruction  of  test  organisms  was 
achieved  in  30  minutes. 

Benzalkonium  chloride  manifests  no 
known  topical  anesthetic  properties 
which  relieve  pain  due  to  sore  throat  or 
sore  mouth. 

The  Panel  believes  that  benzalkonium 
chloride  is  of  limited  clinical  usefulness 
as  a  topical  antimicrobial  agent  for  the 
temporary  reUef  of  occasional  symptoms 
of  sore  mouth  or  throat  because  its 
antimicrobial  spectrum  is  limited, 
especially  by  the  uncertainty  imposed 
by  environmental  factors  such  as  the 
presence  of  proteins,  neutralizing 
anions,  and  organic  materials  in  the 
mouth.  Furthermore,  the  evidence  is 
overwhehnbig  that  the  topical 
application  of  antimicrobial  agents  to 
infected  and  inflamed  areas  is  of 


doubtful  therapeutic  value,  is  not 
necessarily  curative,  may  not  ameliorate 
a  disease  process,  and  may  even     ■ 
aggravate  an  inflammatory  state. 
Certain  antimicrobial  agents  are  of 
value  for  select  infections  for  which  the 
agent  is  specifically  microbicidal.  Such 
specific  conditions  can  only  be 
diagnosed  by  a  physician  or  dentist  and 
are  not  amenable  to  self-diagnosis  or 
treatment  by  a  consumer,  such  as  would 
be  appropriate  for  using  OTC  products. 

The  Panel  does  not  recommend 
mouthwashes,  rinses,  sprays,  or 
lozenges  containing  benzalkoniiun 
chloride  as  an  antimicrobial  agent  for 
use  as  deodorants,  cleansing, 
prophylaxis,  or  for  oral  health  care  on  a 
daily  basis  or  for  protracted  periods  of 
time,  particularly  in  situations  that  are    . 
devoid  of  symptoms.  (See  part  W. 
paragraph  A.2.  above — ^Antimicrobial 
agents  for  use  in  the  oral  cavity.) 

The  Panel  concludes  that  there  are 
insufficient  data  fix>m  controlled  studies 
to  establish  the  effectiveness  of 
benzalkonium  chloride  as  an 
antimicrobial  agent  for  the  treatment  of 
symptoms  such  as  sore  mouth  and  sore 
throat. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older  Use  a 
0.01-  to  0.02-percent  concentration  of 
benzalkonium  chloride  in  the  form  of  a 
rinse,  mouthwash,  gargle,  spray,  or  by 
swabbing  digitally  or  using  a 
nonadsorbent  applicator,  not  more  than 
three  to  four  times  daily.  For  children 
under  3  years  of  age  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician. 

(4)  Labeling.  Hie  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  FV. 
paragraph  B.I.  above — Category  I 
Labeling.)  Hie  Panel  proposes  the 
Category  m  indication  for  products 
containing  oral  health  care  antimicrobial 
active  in^edients.  (See  part  FV. 
paragraph  B.3.  below — Category  III 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
antimicrobial  agents.  (See  part  IV. 
paragraph  C.  below — Data  Required  for 
Evaluation.) 

RflffltMIOM 

(1)  Harvey.  S.  C  "Antimicrol>ial  Drags,"  in 
"Remington's  Pharmaceutical  Sdencet,"  IStfa 
Ed.,  edited  by  A.  Osol  et  al..  Mack  Publithing 
Co.,  Easton.  PA  p.  1068. 1975. 

(2]  OtoL  A..  R.  Pratt  and  A.  R.  Gennaro. 
"The  United  SUte«  Diipensatory,"  27th  Ed.,  J. 
a  Lippincott  Co.,  Philadelphia,  p.  182, 1873. 


22860  Federal  Register  /  Vol.  47.  No.  101  /  Tuesday.  May  25.  1982  /  Proposed  Rules 


(3)  Windholz,  M.,  editor.  "The  Merck 
Index."  Merck  and  Co.,  Rahway,  NJ,  p.  137, 
1976. 

(4)  Arnold.  W..  and  S.  Krefft, 
"Untersuchungen  zur  Toxicitat  des 
Zephirols,"  Oeutscfte  Zeitschrift  fur 
gerichtliche  Medizin,  41:297-310, 1952. 

(5)  Herrell,  W.  E.,  and  D.  Heilman,  "Tissue 
Cultiire  Studies  on  Cytotoxicity  of 
Bactericidal  Agents:  III.  Cytotoxic  and 
Antibacterial  Activity  of  Gramicidin  and 
Penicillin:  Compared  with  Other  Germicides," 
American  Journal  of  Medical  Science, 
2l»:221-22&,  1943. 

(6)  Dunn,  C.  G.,  "A  Mixture  of  High 
Molecular  Alkyl-dimethyl-benzyl-anunonium 
Chlorides  as  an  Antiseptic,"  Proceedings  of 
the  Society  for  Experimental  Biology  and 
Medicine,  35:427-429, 1936. 

(7)  Dunn,  C.  G.,  "Fungicidal  Properties  of 
Alkyl-Dimethyl-Benzyl  Ammonium 
Chlorides,"  Proceedings  of  the  Society  for 
Experimental  Biology  and  Medicine,  37:661- 
663,1938. 

(8)  Dunn,  C.  G.,  "A  Comparative  Study  of 
Some  Antiseptics  and  Germicides  with 
Special  Reference  to  Alkyl-Dimethyl-Benzyl 
Ammonium  Chloride,"  American  Journal  of 
Surgery,  41:268-271, 1938. 

(9)  Hoyt,  A.,  R.  T.  Fisk,  and  G.  Burde,  "The 
Antibacterial  Action  of  Certain 
Disinfectants,"  Surgery,  12:786-790,  1943. 

(10)  Price,  P.  B.,  "Benzalkinium  Chloride 
(Zephiran  Chloride)  as  a  Skin  Disinfectant," 
Archives  of  Surgery,  61:23-33,  1950. 
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b.  Benzethonium  chloride.  The  Panel 
concludes  that  that  there  are  insuHicient 
data  available  to  permit  final 
classification  of  the  safety  and 
effectiveness  of  benzethonium  chloride 
as  an  OTC  antimicrobial  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

Benzethonium  is  identified  with  the 
group  of  surface  active  agents  that 
possess  antimicrobial  activity  belonging 
to  the  family  of  cations  derived  from 
pentavalent  nitrogen.  Four  of  the  five 
bonds  are  covalent,  and  one  is  ionic. 
Benzethonium  is  a  base  derived  by 
substituting  the  four  hydrogen  atoms  of 
the  ammonium  ion  with  organic 
radicals.  When  dissolved  in  water,  a 
base  forms  that  is  ionized  into  a 
quaternary  ammonium  ion  and  a 
hydroxyl  jon.  The  base  forms  salts  with 
organic  and  mneral  acids,  usually 


hydrochloric,  in  the  same  manner  as 
does  ammonium  hydroxide. 
Benzethonium  chloride  is 
benzyldimethyl(2-(2-(p-1.1.3.3- 
tetramethylbutylphenoxy) 
ethoxyl]ethyl]ammonium  chloride  and 
contains,  on  a  dry  basis,  not  less  than  97 
percent  of  Cnl-UxClNOi.  In  an  aqueous 
solution  it  ionizes  and  yields  a 
substituted  ammonium  cation  and  a 
chloride  ion.  The  biologically  active  ion 
is  the  substituted  ammonium  cation.  It  is 
similar  in  chemical  structure  to  the  other 
quaternary  nitrogenous  bases  that 
possess  antimicrobial  activity.  One  of 
the  substituents  on  the  nitrogen  atom  is 
a  high  molecular  weight  aliphatic  chain 
that  confers  lipophilic  properties  to  the 
compound. 

Benzethonium  chloride  is  a  white 
powder  composed  of  colorless  crystals. 
It  melts  at  approximately  162°  C.  It  is 
soluble  in  water,  alcohol,  and  in 
chloroform.  The  monohydrate  consists 
of  thin  hexagonal  plates. 

(1)  Safety.  The  Panel  concludes  that 
there  are  insufficient  data  to  permit  final 
classification  of  the  safety  of 
benzethonium  chloride  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Benzethonium  chloride  has  a  low 
order  of  toxicity  in  animals  and  man 
and  is  probably  safe  in  low  dosages 
when  used  occasionally  for  short-term 
therapy.  Herrell  and  Heilman  (Ref.  1) 
tested  the  toxicity  of  benzethoniujn 
chloride  to  human  leukocytes  and  found 
it  less  injurious  than  mercurial 
antimicrobial  agents.  The  LD»  in  rats 
orally  is  450  mg/kg.  Effective 
concentrations  are  relatively 
nonirritating.  Ordinarily,  salts  of 
quaternary  nitrogenous  compounds  are 
not  lipophilic,  are  not  ionized,  and  are 
poorly  absorbed  through  the  mucous 
membranes.  The  introduction  of  a  highly 
lipophilic  radical  into  the  structure 
prestmiably  increases  the  lipid 
solubihty,  and  penetration  through 
epithelial  barriers  of  cell  membranes  is 
enhanced.  Systemic  absorption 
therefore  is  increased,  and  it  is  possible 
for  toxic  doses  to  be  absorbed  fiom  the 
mucous  membranes.  Toxic  doses  can  be 
ingested  accidentally,  resulting  in 
vomiting,  collapse,  coma,  and 
convulsions.  Quaternary  nitcogenous 
bases  ordinarily  acting  systemically  are 
ganglionic-blocking  agents  and  have  a 
curareform  action.  Toxic  manifestations 
cause  depression  of  the  autonomic 
nervous  system  effects  and  also  cause 
muscle  weakness  due  to  a  blockade  at 
the  myoneural  junction.  Caution  should 
be  exercised  when  solutions  are  used 
for  instillation  into  or  irrigating  hollow 


cavities,  especially  if  the  solution 
remains  in  place  for  a  long  time.  There  is 
a  possibility  of  absorption  of  toxic 
quantities.  Adequate  data  on  absorption 
and  attainment  of  toxic  blood  levels  and 
the  metabolic  fate  of  the  "quats"  are  not 
available.  Data  on  cumulative  effects 
from  continued  use  on  a  day-to-day 
basis  over  the  span  of  years  or  a  lifetime 
as  would  be  the  case  when  they  are 
incorporated  in  mouthwashes  are  not 
available.  The  human  fatal  dose  for 
quaternary  nitrogenous  cationic  agents 
has  not  been  established  but  is  believed 
to  be  between  1  to  3  g.  Although 
concentrated  aqueous  solutions  are 
irritant  to  the  skin,  percutaneous 
absorption  does  not  appear  to  be 
significant.  Benzethonium  chloride  is 
absorbed  through  the  mucous 
membranes  of  the  mouth  and  throat,  but 
quantitative  data  fi-om  controlled 
studies  are  not  available.  As  is  the  case 
with  other  drugs,  these  agents  can  act  as 
haptens  and  cause  systemic  and  local 
allergic  responses.  However,  the 
incidence  of  sensitization  is  low.  No 
data  are  available  on  the  mutagenic, 
tumorigenic.  or  teratogenic  effects  of 
benzethonium  chloride  when  used  in 
mouth  rinses  or  gargles  for  long-term  use 
on  a  daily  basis  for  oral  health  care. 
There  are  no  data  on  its  effect  on  the 
fetus  during  pregnancy  when  used  daily 
as  a  mouthwash. 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufficient  data  available 
to  permit  final  classification  of  the 
effectiveness  of  benzethonium  chloride 
as  an  OTC  antimicrobial  agent  for  use 
on  the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Benzethonium  chloride  was  found  to 
be  the  most  active  of  a  series  of 
chemically  aUied  quaternary  ammonium 
antimicrobial  agents  studied  by  Rawlins 
and  associates  (Ref.  2).  Since  that  time 
the  pyridinium  and  quinaldinium 
compounds  have  been  introduced  and 
this  statement,  though  still  correct  for 
the  substituted  ammonium  compounds, 
is  not  necessarily  applicable  to  these 
newer  drugs. 

Benzethonium  chloride  was  tested  by 
the  FDA  method  on  8  different  species 
of  bacteria.  These  were  killed  within  5 
minutes  when  concentrations  ranging 
from  1:12.000  to  1:80.000  were  used  at  20* 
C  in  vitro.  It  was  also  noted  that 
benzethonium  chloride  was  strongly 
fungicidal.  A  1:1,000  solution  killed 
actinomyces.  trichophyton.  moniUa,  and 
other  fungi.  Benzethonium  chloride  has 
come  into  rather  wide  usage  as  a 
general  germicide  and  antiseptic  for 
reducing  the  microbial  population  of  the 
skin  and  as  an  antiseptic  for  minor 
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wounds.  The  most  commonly  used 
preparations  are  1:1,000  aqueous 
solutions  and  a  1. -5,000  tincture  (alcohol- 
acetone  solution).  ' 

The  activity  of  benzethonium  chloride, 
in  common  with  other  quaternary 
nitrogenous  antimicrobial  agents  and  in 
contrast  to  other  types  of  antimicrobial 
agents,  is  greatly  lessened  or  completely 
nulliHed  by  numerous  substances.  These 
substances  include  anionic  agents,  such 
as  soaps,  and  a  variety  of  organic 
substances,  such  as  proteins  including 
blood,  pus,  and  chemicals  that  act  on 
adsorbents  such  as  cotton.  Miller  and 
associates  (Ref.  3)  observed  that  this 
type  of  antiseptic  forms  a  thin,  relatively 
tough  Rim  on  skin.  The  Rim  may  be 
sterile  on  the  exterior  but  may  be 
holding  viable  bacteria  beneath.  One 
alleged  advantage  in  using 
benzethonium  chloride  is  that  its 
germicidal  activity  increases  as  pH 
increases.  At  pH  10,  it  is  several  times 
more  active  against  Eubacterium 
typhosa  and  Staphylococcus  aureus 
than  at  pH  4. 

In  a  study  of  the  effectiveness  of 
quaternary  ammonium  compounds  on 
molluscacides,  a  concentration  of  10 
parts  per  million  of  benzethonium 
chloride  (hyamine  1622)  killed  all 
australorbis  species  of  snails  [Ref.  4). 
This  fact  is  of  importance  from  the 
standpoint  of  sanitation  since  these 
snails  serve  as  the  intermediate  host  of 
schistosoma.  The  potential  importance 
of  this  property  is  obvious. 

A  1:1,000  aqueous  solution  is  available 
as  an  antimicrobial  agent  for  use  on  the 
skin  and  mucous  membranes. 
Benzethonium  has  been  recommended 
as  an  antiseptic  in  preoperative  and 
postoperative  care  of  wounds  and 
infected  areas  and  also  for  application 
to  accessible  mucous  membranes  such 
as  those  of  the  eye,  mouth,  throat,  and 
the  gastrointestinal  and  genitourinary 
tracts.  Tincture  of  benzethonium 
chloride  is  a  1:500  solution  of  the 
ingredient  in  alcohol  and  acetone;  it  is 
recommended  principally  for 
preparation  of  skin  preoperatively  and 
for  antepartum  preparation  of 
obstetrical  patients.  A  1:5,000 
ophthalmic  solution,  also  containing  2 
percent  of  boric  acid,  is  supplied  for  use 
in  ocular  conditions  where  an  antiseptic 
is  indicated. 

The  germicidal  and  detergent 
properties  of  benzethonium  chloride  are 
utilized  for  sanitation  purposes.  It  is 
available  in  crystalline  form  for  this 
purpose.  Benzethonium  chloride  is 
recommended  for  sanitizing  eating  and 
cooking  utensils  in  restaurants,  for 
similar  use  in  dairies,  for  control  of 
obnoxious  odors  in  public  rest  rooms, 
for  disinfectant  use  in  laundering 


operations,  for  various  veterinary 
germicidal  uses,  and  for  controlling 
algae  growth  in  swimming  pools.  It  is 
essential,  of  course,  that  it  be  used  in 
proper  concentrations  for  each  of  these 
purposes. 

Benzethonium  chloride  manifests  no 
known  topical  anesthetic  properties 
which  relieve  pain  due  to  sore  throat  or 
sore  mouth. 

The  Panel  concludes  that,  even  though 
benzethonium  chloride  is  effective  as  an 
antimicrobial  agent  in  many  situations, 
there  are  no  data  from  controlled  studies 
that  estabUsh  it  as  an  effective  topical 
antimicrobial  agent  for  the  relief  of 
symptoms  of  sore  mouth  or  throat  or 
both.  Its  antimicrobial  spectrum  is 
limited  and  made  more  so  by  the 
uncertainty  imposed  by  environmental 
factors  such  as  the  presence  of 
neutralizing  anions,  proteins,  and 
organic  materials  found  in  the  mouth 
and  throat.  Furthermore,  there  is  no 
convincing  evidence  that  the  topical 
application  of  antimicrobial  agents  to 
infected  and  inflamed  areas  is  of 
therapeutic  benefit.  In  fact  there  is 
evidence  that  direct,  topical  application 
of  antimicrobial  agents  may  even 
aggravate  an  inflammatory  state.  (See 
part  rv.  paragraph  A.  above — General 
Discussion.)  The  Panel  notes  that  there 
is  no  substantial  evidence  to  estabUsh 
the  rationale  for  using  benzethonium 
chloride  on  a  continuing  day-to-day 
basis  as  an  antimicrobial  agent  in 
mouthwashes  or  rinses  when  no 
symptoms  of  any  disease  processes  are 
present  and  in  the  absence  of  some 
obvious  prophylactic  or  therapeutic 
jeed. 

The  Panel  concludes  that  there  are 
insufficient  data  to  justify  the  use  of 
benzethonium  chloride  in  various 
mouthwashes,  rinses,  sprays,  or 
lozenges  and  other  oral  health  care  use 
(Refs.  5  and  6).  (See  part  IV.  paragraph 
A.  above — General  Discussion.) 

The  Panel  further  concludes  that  there 
are  insufficient  data  from  controlled 
studies  to  establish  the  effectiveness  of 
benzethonium  chloride  as  an 
antimicrobial  agent  for  the  treatment  of 
symptoms  such  as  sore  mouth  and  sore 
throat  when  used  within  the  proposed 
dosage  limit  set  forth  below. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older:  Use 
a0.02-  to  0.1-percent  concentration  of 
benzethonium  chloride  in  the  form  of  a 
rinse,  mouthwash,  or  gargle  not  more 
than  three  to  four  times  daily.  For 
children  under  3  years  of  age  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 


containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.l  above — Category  I 
Labeling.)  The  Panel  proposes  the 
Category  III  indication  for  products 
containing  oral  health  care  antimicrobial 
active  ingredient  (See  part  IV. 
paragraph  B.3.  'below--Category  III 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
safety  and  effectiveness  will  be  required 
in  accordance  with  the  guidelines  set 
forth  below  for  OTC  oral  health  care 
antimicrobial  agents.  (See  part  IV. 
paragraph  C.  below — Data  Required  for 
Evaluation.) 
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c.  Benzoic  acid.  The  Panel  concludes 
that  benzoic  add  is  safe  but  that  there 
are  insufficient  data  available  to  permit 
Rnal  classification  of  its  effectiveness  as 
an  OTC  antimicrobial  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

Benzoic  acid  is  the  simplest  carboxy 
acid  of  the  aromatic  series,  being  a 
benzene  ring  with  a  carboxyl  group.  It  is- 
also  known  as  phenylcarboxylic  acid, 
phenyiformic  acid,  flowers  of  benzoin, 
and  flowers  of  benzamine  (Ref.  1). 
Benzoic  acid  occurs  in  the  free  form  and 
as  salts  in  various  plants,  especially  in 
balsams  and  resins  obtained  from  coal 
tar.  It  also  occiu-s  as  hippuric  acid 
(benzoyl  glycine)  in  the  urine  of  nearly 
all  vertebrates.  Formerly,  benzoic  acid 
was  obtained  from  benzoin  and  hippuric 
acid.  In  present-day  manufacturing 
processes,  it  is  synthesized  from  a 
variety  of  starting  compounds,  such  as 
toluene,  benzaldehyde,  benzotrichloride 
etc.  (Refs.  1  and  2). 

Benzoic  acid  consists  of  white 
crystals,  scales,  or  needles  that  have  a 
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slight  aromatic  odor.  It  is  somewhat 
volatile  at  wann  temperatiire  and  in 
steam.  One  gram  dissolves  in  about  300 
mL  water.  3  mL  alcohol.  5  mL 
chloroform,  and  3  mt  ether.  It  melts  at 
about  122°  C.  Benzoic  acid  may  be  foimd 
free  in  nature.  Gum  benzoin  may 
contain  up  to  20  percent  benzoic  acid. 
Most  berries  contain  about  0.5  percent 
benzoic  acid.  It  has  been  used  as  a 
preservative  for  foods  and  cosmetics 
and  has  been  also  used  in  a 
concentration  of  6  percent  in 
combination  with  3  percent  salicylic 
acid  as  an  antifungal  agent.  It  has 
varying  degrees  of  antimicrobial 
activity.  Benzoic  acid  is  used  as  a 
buffering  agent  and  a  pharmaceutical 
necessity  in  some  OTC  products.  Use  of 
benzoic  acid  is  permitted  as  a 
bacteriostatic  agent  in  certain  foods  and 
medicinal  products  (Ref.  3). 

(1)  Safety.  The  Panel  concludes  that 
benzoic  acid  is  safe  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Benzoic  acid  alone  is  a  mild  irritant  to 
the  skin,  eyes,  and  mucous  membranes. 
Gosselin  et  al.  (Ref.  4)  rate  the  toxicity 
of  benzoic  acid  as  3,  which  is  a  low 
rating.  The  mean  lethal  dose  (LDm]  of 
benzoic  acid  in  dogs  and  cats  is  2  g/kg. 
In  rats  the  intravenous  LDm  is  1.7  g/kg. 
Tremors  and  convulsions  preceded 
death  in  poisoned  animals. 

In  one  study  on  toxicity,  the  oral  daily 
administration  of  benzoic  acid  to  rats  in 
dosages  of  70  to  80  mg/kg  caused  an 
increase  in  mortality,  decrease  in  weight 
gain,  and  decrease  in  resistance  to 
stress  (Ref.  5).  Additive  toxicity  was 
noted  when  sodium  bisulfite,  another 
food  preservative,  was  combined  with 
benzoic  acid. 

The  toxicity  of  benzoic  acid  for  man 
has  not  been  established.  A  67-kg  man 
ingested  doses  of  50  g  benzoic  acid 
without  ill  effects.  Large  oral  doses 
produce  gastric  pain,  nausea,  and 
vomiting.  In  nine  patients  treated  with 
1.5  g  benzoic  acid  twice  daily  up  to  a 
total  of  12  g,  gastric  burning  and 
anorexia  resulted,  but  no  renal 
impairment  was  observed.  When 
benzoic  acid  or  benzoate  are  ingested 
they  conjugate  with  aminoacetic  acid 
(glycine)  and  appear  in  the  urine  chiefly 
as  hippuric  acid.  This  conversion  takes 
place  in  the  liver.  The  ability  to  form 
hippuric  acid  from  benzoic  acid  has 
been  used  as  the  basis  for  estimating 
liver  function,  particularly  the  abihty  of 
the  liveiSo  detoxify  chemical 
substances.  Benzoic  acid  is  an  irritant  to 
the  mucous  membranes  and  cannot  be 
administered  internally  without 
manifestations  of  gastric  irritation.  The 


neutral  benzoates,  on  the  other  hand, 
are  well  tolerated  in  doses  of  6  g  or 
more. 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insu^icient  data  available 
to  permit  flnal  classification  of  the 
effectiveness  of  benzoic  acid  as  a  OTC 
antimicrobial  agent  for  topical  use  on 
mucous  membranes  of  the  mouth  and 
throat  when  used  within  the  proposed 
dosage  limit  set  forth  below. 

Benzoic  acid  is  effectively  germicidal 
against  certain  microbial  strains. 
Goshom.  Degering.  and  Tetrault  (Ref.  6) 
found  that  at  a  pH  of  3.5,  a  l:800-solution 
of  benzoic  acid  kills  both  Escherichia 
coli  and  certain  strains  of  staphylococci 
within  an  hour.  At  a  pH  of  5,  however,  it 
is  not  certain  that  benzoic  acid  is  still 
bactericidal.  At  a  strength  of  even  1:20 
and  pH  5,  it  will  kill  these  organisms. 
Benzoic  acid  will  inhibit  bacterial 
growth  in  a  concentration  of  1:3.000  at 
this  pH.  The  antimicrobial  action  of 
benzoic  acid  is  chiefly,  if  not 
exclusively,  due  to  the  un-ionized 
portion  of  the  molecule  since  benzoate 
ions  permeate  living  cells  with  difficulty. 
A  combination  of  6  percent  benzoic  acid 
and  3  percent  salicylic  acid  in  an 
ointment  base,  commonly  known  as 
Whitfield's  ointment,  has  fungistatic  and 
fimgicidal  properties.  The  ointment 
causes  exfoliation  of  the  upper  layers  of 
the  skin  by  the  keratolytic  action  of  the 
salicylic  acid.  A  hyperemia 
characterizes  the  dermatomycosis  and 
the  fungi  are  cast  off  with  the  stratum 
comeum  when  the  cells  desquamate.  It 
is  doubtful  that  the  benzoic  acid  plays 
an  active  role  in  this  action  since  most 
of  the  keratolysis  is  due  to  the  salicylic 
acid. 

Benzoic  acid  forms  salts  with  sodium 
hydroxide  and  other  bases.  The  sodium 
salt  is  the  most  common  one  in  use. 
Sodium  benzoate  is  ionized,  does  not 
penetrate  living  cell  membranes,  and  is 
not  effective  as  an  antimicrobial  agent, 
the  antiseptic  activity  of  sodium 
benzoate  is  practically  nil.  The 
antiseptic  activity  of  benzoic  acid  is  due 
to  the  fact  that  it  is  an  acid,  poorly 
ionized,  lipid  soluble,  and  penetrates 
living  cells. 

Reports  in  the  literature  published 
between  1933  and  1950  appear  to  lend 
questionable  support  to  the 
effectiveness  of  benzoic  acid  as  an 
individual  component  in  certain 
preparations  used  as  rinses  for  the  oral 
cavity  (Ref.  7).  A  report  by  Barbour  and 
Vincent  (Ref.  8)  describes  the  inhibition 
of  Bacterium  aerogenes  and  Aspergillus 
niger  by  benzoic  acid.  Accumulation  of 
the  ingredient  at  the  cell  surface  with 
the  resultant  inhibition  of  microbial 
growth  was  greater  with  benzoic  acid 
than  with  phenol  and  other 


antimicrobial  compounds  tested.  Since 
the  inhibition  is  a  reversible 
phenomenon,  such  drugs  are  unlikely  to 
exert  any  lasting  influence  on  the  flora 
of  the  oral  cavity.  Moreover,  neither  of 
the  two  organisms  is  representative  of 
those  present  in  the  oral  cavity. 
Bacterium  aerogenes  is  seldom  found  in 
the  mouth  in  appreciable  numbers,  and 
Aspergillus  niger  is  not  recognized  as  a 
constituent  of  indigenous  oral  flora. 

Another  study  (Ref.  9)  merely  suggests 
that  benzoic  acid  might  be  more  useful 
as  a  selective  medium  to  be  used  to 
isolate  fungi  from  the  air  by  inhibiting 
growth  of  airborne  bacteria.  This 
comment  appears  irrelevant  to  the 
effectiveness  of  benzoic  acid  in  the 
preparations  for  use  in  the  oral  cavity. 

A  third  report  by  Baldinger  and 
NieuwIand  (Ref.  10]  described  a  study 
comparing  the  inhibition  of  Bacillus  coli 
by  benzoic  acid  and  a  series  of  alpha 
phenylsubstituted  acids.  In  general,  the 
latter  exerted  a  greater  inhibitory  effect. 
This  report  is  irrelevant  as  far  as  data 
pertaining  to  the  effectiveness  of 
benzoic  acid  in  preparations  used  as 
rinses  in  the  oral  cavity  is  concerned. 

Goshom,  Degering.  and  Tetrault  (Ref. 
6]  demonstrated  that  benzoic  acid  is  less 
active  at  alkaline  or  neutral  pH  than  at 
acid  pH.  The  test  organisms  studied 
were  Escherichia  coli  and 
Staphlyococcus  aureus. 

Wyss  and  Poe  (Ref.  11)  studied  the 
comparative  efficacy  of  various 
antimicrobial  agents  using  the  FDA 
phenol  coefficient  technique.  Benzoic 
acid  had  a  coefficient  of  5.3  against 
Salmonella  typhosa,  but  it  was  no  more 
active  than  phenol  against 
Staphylococcus  aureus.  This  test 
procedure,  in  use  in  1931.  was  modified 
in  1950  because  it  did  not  distinguish 
between  bacteriostatic  and  bactericidal 
activity.  The  modified  test  is  not 
considered  applicable  to  gargles,  mouth 
rinses,  and  other  preparations  used  in 
the  oral  cavity  because  it  is  difficult  to 
simulate  the  flora  commonly  found  in 
the  oral  cavity  in  vitro. 

The  Panel  concludes  from  the 
foregoing  data  that  benzoic  acid 
possesses  some  bacteriostatic  and 
bactericidal  antimicrobial  activity. 

The  Panel,  however,  concludes  that 
there  are  insufficient  data  from 
controlled  studies  to  establish  the 
effectiveness  of  benzoic  acid  as  an 
antimicrobial  agent  for  the  treatment  of 
symptoms  such  as  sore  mouth  and  sore 
throat. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  oldir:  Use  of 
0.1-  to  0.3-percent  concentration  of 
benzoic  acid  in  the  form  of  a  rinse, 
mouthwash,  or  syrup  not  more  than 
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three  to  four  times  daily.  For  children 
under  3  years  of  age,  there  is  no 
recommended  dosage  except  imder  the 
advice  and  supervision  of  a  dentist  or 
physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.l.  above — Category  I 
Labeling]  The  Panel  proposes  the 
Category  III  indication  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.3.  below — Category  IE 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
antimicriobial  agents.  (See  part  IV. 
paragraph  C.  below — Data  Required  for 
Evaluation.) 
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d.  Carbamide  peroxide  in  anhydrous 
glycerin  (urea  peroxide).  The  Panel 
concludes  that  carbamide  peroxide  is 
safe,  but  that  there  are  insufficient  data 
available  to  permit  final  classification  of 


its  effectiveness  as  an  OTC 
antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat  when  used  within 
the  proposed  dosage  limit  set  forth 
below. 

Carbamide  peroxide  is  a  relatively 
stable  complex  formed  by  the  imion  of 
urea  with  hydrogen  peroxide.  The 
compound  is  also  known  as  urea 
hydrogen  peroxide.  Urea  is  the  diamide 
of  carbonic  acid;  for  this  reason  the 
compound  is  also  known  as  urea 
carbamide.  Other  names  that  have  been 
used  for  urea  hydrogen  peroxide  in  the 
past  are  hyperal,  perhydrit,  and 
perhydrol  urea.  Its  empiric  formula  is 
CO  (NH,),.H,0,  and  its  molecular 
weight  is  94.0.  The  hydrogen  peroxide 
content  of  the  molecule  is  34  to  35 
percent  of  its  total  weight.  The 
compound  is  a  white  crystalline  powder 
that  breaks  down,  if  allowed  to  stand  in 
air,  into  urea,  oxygen,  and  water.  It 
decomposes  to  urea  and  hydrogen 
peroxide  in  aqueous  solution.  One  part 
carbamide  peroxide  is  soluble  in  2.5 
parts  of  water.  It  is  soluble  in  anhydrous 
glycerin  and  the  complex  is  stable  in 
glycerin  as  long  as  moisture  is  excluded. 
Carbamide  peroxide  is  partly 
decomposed  by  alcohol  and  ether  into 
hydrogen  peroxide  and  urea.  It  is  used 
for  the  extemporaneous  preparation  of 
hydrogen  peroxide  in  the  field,  for 
travelers,  etc.  (Ref.  1). 

Carbamide  peroxide  releases 
hydrogen  peroxide  which  is  decomposed 
by  hydroperoxiddses,  peroxidases,  and 
catalase  present  in  the  tissues,  wounds, 
and  saliva,  and  in  bacteria.  Catalase 
causes  the  release  of  atomic  or 
"nascent"  oxygen,  a  strong  oxidizing 
agent  which  is  presumed  to  exert  an 
antimicrobial  action  before  its 
conversion  to  diatomic  molecular 
oxygen  (Oi).  The  peroxidases  induce 
rapid  conversion  of  urea  hydrogen 
peroxide  to  peroxide.  Breakdown  of  the 
hydrogen  peroxide  to  oxygen  and  water 
causes  formation  of  bubbles  of  gas  and 
foaming.  This  release  of  oxygen  foam 
accounts  for  the  debriding  effect  of 
peroxides.  The  urea  exerts  no  significant 
proven  therapeutic  effect.  In  addition  to 
anhydrous  glycerin,  carbamide  peroxide 
is  also  soluble  in  propylene  glycol. 

(1)  Safety.  The  Panel  concludes  that 
carbamide  peroxide  is  safe  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Although  data  on  the  safety  of 
carbamide  peroxide  is  sparse,  it  is  the 
consensus  of  the  panel  that  carbamide 
peroxide  is  safe.  There  were  no  data 
available  in  standard  textbooks 
references  in  the  literature,  or  in  Panel 


submissions  on  acute,  subacute,  or 
chronic  studies  in  nnimflln  or  humans 
(Refs.  2,  3,  and  4).  There  are  no  available 
data  on  irritation  and  hypersensitivity 
reactions,  teratogenicity,  or 
carcinogenicity  attributed  to  the 
compoimd.  One  manufacturer  presented 
evidence  from  3,000  prescriptions  tuid 
claimed  that  there  were  no  adverse 
reactions  in  himians  from  use  of  the 
preparation.  This  was  the  only  human 
study  concerning  adverse  or  toxic 
reactions  (Ref.  5). 

The  Panel  acknowledges  that  urea  is  a 
naturally  occurring  substance  in  the 
body,  and  that  hydrogen  peroxide,  in 
concentrations  of  less  than  3  percent  is 
safe  for  use  in  the  mouth  and  throat.  The 
Panel  also  recognizes  that  as  soon  as  the 
combination  of  urea  and  peroxide  comes 
in  contact  with  living  tissues,  it  is 
decomposed  into  urea  and  hydrogen 
peroxide.  Hie  Panel  therefore,  concludes 
that  it  is  safe. 

Since  urea  hydrogen  peroxide  is 
combined  with  glycerin,  the  Panel  has 
made  its  judgment  on  the  preparation 
dissolved  in  anhydrous  glycerin.  Qinical 
use  and  marketing  experience  has 
confirmed  that  carbamide  peroxide  in 
glycerin  is  safe  in  the  dosage  form 
proposed  for  use  in  the  oral  cavity. 

Iliere  are  reportred  clinical  studies  in 
which  the  carbamide  peroxide 
inanhydrous  glycerin  was  used  in 
inflanunatory  and  otic  conditions.  It  was 
found  to  be  nontoxic  nonirritating,  and 
nonsensitizing,  and  no  adverse  reactions 
were  reported.  Carbamide  peroxide  has 
been  used  in  animals  with  no  reported 
toxicity  or  irritation.  However,  the  Panel 
cautions  that  concentration  of  hydrogen 
peroxide  are  toxic  to  the  soft  tissues  and 
the  oral  cavity,  and  that  rapid  release  of 
hydrogen  peroxide  from  urea  hydrogen 
peroxide  could  be  toxic  locally. 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufficient  data  available 
to  permit  final  classification  of  the 
effectiveness  of  carbcunide  peroxide  as 
an  OTC  antimicrobial  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

The  proposed  antimicrobial 
mechanism  of  action  of  carbamide 
f)eroxide  is  that  it  releases  hydrogen 
peroxide.  This  is  discussed  in  detail 
elsewhere  in  this  document  (See  part  IV. 
paragraph  B.3jn.  below — Hydrogen 
peroxide.) 

Urea  is  a  product  of  protein 
metabolism  and  allegedly  aids  in 
debriding  necrotic  tissues.  Urea  is  a 
waste  product  that  is  found  in  human 
urine  in  concentrations  of  about  2 
perc«it  It  is  a  white,  pure  crystalline 
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materia]  that  is  odorless  and  nontoxic  It 
was  the  first  organic  substance 
synthesized.  A  2-percent  solution  has 
been  recommended  for  treating  external 
suppurating  wounds.  Urea  allegedly 
prevents  infections  and  stimidates 
cleansing  and  hefding.  However,  data  to 
substantiate  this  claim  are  lacking. 

The  Panel  concludes  that  these  are 
insufficient  data  available  from 
controlled  studies  to  establish  the 
effectiveness  of  carbamide  peroxide  as 
an  antimicrobial  agent  for  the  treatment 
of  symptoms  such  as  sore  mouth  and 
sore  thiY>aL 

(3]  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older  Use  a 
9.0-  to  15.0-percent  concentration  of 
carbamide  peroxide  in  anhydrous 
glycerin  or  propylene  glycol  in  the  form 
of  drops  or  as  a  swab.  For  children 
imder  3  years  of  age,  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  orttl  health  care  antimicrobial 
active  ingrediepts.  (See  part  IV. 
paragraph  B.l.  above — Category  I 
Labeling.)  The  Panel  proposes  the 
Category  HI  indication  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.  3.  below — Category  III 
Labeling.] 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
anitmicrobial  agents.  (See  part  IV. 
paragraph  C.  below— Data  Required  for 
Evaluation.) 
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e.  Cetalkonium  chloride.  The  Panel 
concludes  that  cetalkonium  chloride  is 
safe  but  that  there  are  insufRcient  data 
available  to  permit  final  classification  of 
its  effectiveness  as  an  OTC 
antimicrobial  active  ingredient  for 
topical  use  on  tne  mucous  membranes  of 
the  mouth  and  throat. 

Cetalkonium  chloride  (C»HmC1N)  is 
also  known  as 

cetyldimethylbenzylammonium  chloride, 
N-hexadecyl-N,N- 


dimethylbenzenemethanaminium 
chloride, 

benzylhexadecyldimethylammonium 
chloride,  and 

hexadecyldimethylbenzylammonium 
chloride.  Cetalkonium  chloride  has  a 
molecular  weight  of  396.12. 

Cetalkonium  chloride  is  soluble  in 
water,  alcohol,  acetone,  ethyl  acetate, 
propylene,  and  carbon  tetrachloride. 
The  pH  of  the  aqueous  solution  is  7.2. 
Cetalkonium  chloride  is  a  cationic 
quaternary  ammonium  surfactant  which 
is  used  as  an  antibacterial  agent  and 
fungicide.  It  is  used  in  leather 
processing,  textile  dyeing,  and  as  a 
mildew  preventive  in  silicone-based 
water  repellents.  It  is  comparable  with 
many  nonionic  detergents  and  is  active 
in  moderately  alkaline  solutions. 
Cetalkonium  chloride  water  is  odorless 
and  practically  tasteless  at  a  1:2,000 
dilution  (Ref.  1). 

(1)  Safety.  The  Panel  concludes  that 
cetalkonium  chloride  is  safe  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat. 

Studies  included  in  a  product 
submission  have  demonstrated  that  ' 
cetalkonium  chloride,  in  a  dose  of  5  mg/ 
kg,  had  a  depressor  effect  upon  the 
blood  pressure  of  three  dogs 
anesthetized  with  sodium  barbital  (Ref. 
2).  The  prior  injection  of  atropine 
apparently  had  no  inhibitory  effect  on 
the  vasodepression  produced  by  the 
drug.  Single  intravenous  doses  of 
cetalkonium  chloride  eqflal  to  17.3  and 
20  mg/kg  were  toxic  to  50  percent  of  the 
animals  when  tested  in  mice  and  rats, 
respectively.  Cetalkonium  chloride  was 
found  to  have  an  oral  LDm  value  of  725 
±  20  mg/kg  in  the  mouse  and  990  ±  91 
mg/kg  in  the  rat.  Subacute  toxicity  tests 
were  carried  out  in  mice,  rats,  and 
rabbits  for  periods  of  14  days.  It  was 
concluded  that  cetalkonium  chloride 
was  more  toxic  by  repeated 
administration  than  by  single  dose. 
Chronic  toxicity  studies  were  carried 
out  in  dogs  for  14  weeks.  Cetalkonium 
chloride  retarded  growth  slightly,  but  no 
hematologic  or  pathologic  changes 
which  coiild  be  attributed  to  medication 
with  the  drug  were  observed.  Solutions 
of  cetalkonium  chloride  of  1:1,000  were 
found  to  be  nonirritating  to  the  bladder 
mucosa  and  oral  mucosa  of  rabbits. 
Dilutions  of  1:2,000  to  1:4,000  instilled 
into  the  rabbit  eye  produced  mild  to 
moderate  irritation.  The  following 
morning,  the  eyes  were  still  slightly 
irritated.  In  three  cases  the  1:3,000 
dilution  produced  a  mild  irritation,  but 
all  eyes  appeared  normal  the  following 
morning.  The  1:4,000  dilution  produced  a 
mild  irritation  in  one  rabbit,  and  only  a 
slight  irritation  in  two  other  rabbits.  It 


appeared  to  be  normal  the  following 
morning. 

Data  on  tumorigenic,  mutagenic  and 
teratogenic  effects  after  long-term  use  in 
mouthwashes,  gargles,  and  rinses  are 
not  available.  Data  on  teratogenic 
effects  on  daily  use  of  mouthwashes 
during  pregnancy  are  not  available. 

(2)  Effectiveness.  ITie  Panel  concludes 
that  there  are  insufficient  data  to  permit 
final  classification  of  the  effectiveness 
of  cetalkonium  chloride  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat 

Industry  researchers  in  a  study 
incorporated  in  a  submission  to  the 
Panel  performed  both  in  vitro  and  in 
vivo  testing  of  cetalkonium  chloride 
(Ref.  2).  Samples  of  saliva  were 
collected  from  several  normal  human 
subjects,  pooled,  and  warmed  to  37°  C. 
Samples  of  0.5  mL  of  saliva  were 
transferred  to  sterile  cultiu«  tubes  and 
2mL  of  undiluted  mouthwash,  previously 
wanned  to  37'  C,  were  added.  The  final 
concentration  of  saliva  was  20  percent. 
Subcultures  were  made  at  intervals  of 
15,  30,  60.  90, 120,  and  300  seconds  after 
the  addition  of  the  mouthwash.  They 
reported  that  normal  saliva  failed  to 
show  growth  of  bacteria  after  15 
seconds  exposure  to  the  cetalkonium 
chloride  mouthwash.  These  results  are 
open  to  criticism  in  that  pooled  saliva 
cannot  be  standardized  from  laboratory 
to  laboratory  and,  therefore,  should  not 
be  used.  In  addition,  no  inactivating 
medium  was  used  as  recommended  in 
the  in  vitro  test  suggested  by  the  Panel. 
The  same  authors,  in  order  to  compare 
cetalkonium  chloride  to  other 
nonquatemary  mouthwashes  under 
conditions  of  actual  use,  carried  out 
experiments  on  normal  subjects  to 
measure  the  percentage  reduction  of 
bacteria  in  the  mouth  following  the  use 
of  various  mouthwashes.  According  to 
these  authors,  cetalkoiuum  chloride 
produced  a  reduction  of  over  90  percent 
in  the  number  of  flora  in  the  oral  cavity 
for  at  least  30  minutes  after  medication. 
These  results  are  also  open  to  criticism 
because  no  inactivating  medium  was 
used  as  recommended  in  the  in  vitro  test 
suggested  by  the  Panel. 

Cetalkonium  chloride  manifests  no 
known  topical  anesthetic  properties 
which  relieve  pain  due  to  sore  throat  or 
sore  mouth. 

Much  of  the  literature  forwarded  to 
the  Panel  in  the  form  of  industry 
submissions  was  not  pertinent  to 
cetalkonium  chloride  (Ref  2). 

The  Panel  concludes  that  there  are 
insufficient  data  available  from 
controlled  studies  to  establish  the 
effectiveness  of  cetalkonium  chloride  as 
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an  antimicrobial  agent  for  the  treatment 
of  symptoms  such  as  sore  mouth  and 
sore  throat. 

(3)  Proposed  dosage.  The  Panel  is 
unable  to  determine  a  proposed  dosage. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  wamings  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.l.  above — Category  I 
Labeling.)  The  Panel  proposes  die 
Category  III  indication  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.3.  below— Category  III 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  antimicrobial  agents. 
(See  part  IV.  paragraph  C.  below — Data 
Required  for  Evaluation.) 
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f.  Cetylpyridinium  chloride.  The  Panel 
concludes  that  there  are  insufficient 
data  available  to  permit  final 
classification  of  the  safety  and 
effectiveness  of  cetylpyridinium  chloride 
as  an  OTC  antimicrobial  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

Cetylpyridinium  chloride  is  a 
quaternary  nitrogenous  compound 
derived  from  pyridine  (Ref  1).  Pyridine  is 
a  six-membered  heterocyclic  structure 
containing  a  trivalent  nitrogen  atom  at 
the  number  one  position  in  the  ring. 
Conversion  of  the  nitrogen  atom  to  a 
pentravalent  state  permits  addition  of  a   - 
hexadecylradical  or  other  side  chain 
and  a  hydroxyl,  chloride,  or  bromide 
anion  to  the  nitrogen  atom,  forming 
quaternary  nitrogenous  compounds. 
These  are  referred  to  as  pyridinium 
derivatives.  They  have  five  bonds,  fora- 
negative  that  form  covalent  bonds  with 
organic  radicals  and  one  positive  that 
results  in  an  ionic  type  of  bonding.  (See 
part  rV.  paragraph  A.8.b.  above — The 
pyridinium  cpmpounds.) 

A  hexadecyl  (cetyl)  radical  is 
substituted  for  a  hydrogen  atom  on 
position  one  and  a  hydroxyl  group 
bonds  with  the  positive  charge  to  form  a 
base.  When  dissolved  in  water,  it 
ionizes  into  a  quaternary  pyridinium  ion 
and  a  hydroxyl  ion.  It  interacts  with 
acids  such  ffs  hydrochloric  to  form  salts. 
The  chloride  is  a  commonly  used  salt. 
Cetylpyridinium  chloride  is  1- 
hexadecylpyridinium  chloride  and 
contains,  on  the  anhydrous  basis,  not 


less  than  99  percent  of  CxiHwClN,  it  may 
be  prepared  by  interaction  of  cetyl 
chloride  and  pyridine  under  pressure  at 
an  elevated  temperatuj^  (Ref  2). 

Cetylpyridinium  chloride  is  a  white 
powder,  with  a  slight,  characteristic 
odor  (Ref  2).  The  salt  is  available  as  the 
monohydrate.  Cetylpyridinium  chloride 
melts  at  from  T7  to  82°  C.  It  is  freely 
soluble  in  water,  {dcohol,  chloroform, 
but  it  is  not  soluble  in  ether  and  benzene 
(Ref  3).  A  1-percent  solution  is  neutral  to 
litmus,  but  when  pH  is  determined  with 
a  glass  electrode,  it  ranges  between  6 
and  7.  The  surface  tension  of  a  0.1- 
percent  aqueous  solution  at  25°  C  is  43 
dyn/cm,  a  1-percent  aqueous  solution  is 
41  dyn/cm,  and  a  10-percent  aqueous 
solution  is  38  dyn/cm  (Ref  3). 

The  cetyl  radical  confers  lipophilic 
qualities  to  the  compound  as  is  the  case 
vdth  multicarbon  radicals  in  other 
quaternary  nitrogenous  compounds. 
This  sets  the  balance  between  the 
lipophilic-hydrophilic  attributes  of 
quaternary  nitrc^nous  compounds 
necessary  for  antimicrobial  activity. 

(1)  Safety.  The  Panel  concludes  that 
there  are  insufficient  data  available  to 
permit  final  classification  of  the  safety 
of  cetylpyridinium  chloride  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

TTie  minimum  lethal  does  for 
cetylpyridinium  chloride  in  rabbits 
tested  by  injection  was  20  mg/kg,  and 
the  average  lethal  does  was  found  to  be 
35  mg/kg  (Ref.  4).  It  is  more  toxic  when 
instilled  intraperitoneally  (Ref  4).  The 
LDm  is  250  kg/mg  subcutaneously,  6  mg/ 
kg  intraperitioneally,  30  mg/kg 
intravenously,  and  200  mg/kg  orally  (Ref 
5).  When  50  mg/kg  in  water  were 
administered  daily  for  60  days  to  rats, 
no  toxic  effects  or  alteration  in  the  rate 
of  growth  of  the  animals  were  noted 
(Ref  5).  Doses  of  5  to  10  mg/kg 
administered  through  the  esophagus 
showed  no  toxic  effects  over  a  60-day 
period  (Ref  5). 

The  toxic  systemic  effects  of 
cetylpjrridinium  chloride  are  similar  to 
those  of  other  quartemary  nitrogenous 
compounds  and  are  described  below. 

A  1:3,000  solution  of  cetylpyridinium 
is  irritating  to  the  mucous  membranes  of 
the  conjunctiva,  but  not  when  applied  to 
the  skin  (Ref.  6).  A  1:200  alcoholic  or 
aqueous  solution  of  cetylpyridinium 
does  not  cause  skin  irritation  (Ref.  7). 
Although  concentrated  aqueous 
soluti(Hi8  are  primarily  skin  irritants, 
percutaneous  absorption  is  not  believed 
to  be  significant  (Ref.  8).  Allergic 
manifestations  have  not  been  reported, 
but  the  Panel  warns  that  the 


cetylpyridinium  chloride  can  act  as  a 
hapten  and  cause  sensitization. 

The  human  fatal  dose  for  the 
quaternary  nitrogenous  compounds  has 
not  been  established,  but  has  been 
estimated  to  be  between  1  and  3  g  for  an 
adult  (Ref.  8).  Toxic  doses  of 
cetylpyridinium  chloride  manifest  an 
autonomic  (nicotinic)  blocking  effect  on 
the  gemglia  and  a  curariform 
(muscarinic)  type  of  response.  TTie 
principal  manifestations  of  poisoning 
from  oral  ingestion  are  vomiting, 
collapse,  and  coma  (Ref.  8).  Local 
gastrointestinal  irritation,  restlessness, 
apprehension,  confusion,  dyspnea 
(labored  breathing),  and  cyanosis  occur 
followed  by  convulsions,  muscle 
weeikness  or  paralysis,  and  death  due  to 
paralysis  of  respiratory  muscles  (Ref.  8). 
The  nicotine-like  effects  of  blocking  the 
autonomic  ganglia  are  most  likely  due  to 
the  curariform  action  and  are  similar  to 
those  manifested  by  many  quaternary 
nitrogenous  compounds  (Ref.  9). 
Ordinarily,  salts  of  quaternary 
nitrogenous  compounds  do  not  penetrate 
epithelial  barriers  because  they  are  not 
lipophilic  and  are  highly  ionized.  The 
presence  of  a  high  molecular  weight 
lipophilic  group  on  the  molecule  of  these 
quaternary  nitrogenous  compounds 
increases  their  bpid  solubility  and 
facilities  penetration  through  cell 
membranes.  The  hpophihc  group 
enhances  its  degree  of  absorption. 

Data  on  ciunulative  effects, 
metabolism,  and  excretion  of 
cetylpyridinum  chloride  in  man. 
particularly  after  long-term  use.  are  not 
available.  Data  on  tumorigenic. 
mutagenic  and  teratogenic  effects  when 
used  on  a  daily  basis  for  months  or 
years  in  mouthwashes  and  other  oral 
health  care  products  are  not  available. 
Data  on  teratogenic  effects  if  used 
during  pregnancy  are  not  available. 
Clinical  experience  following 
prescription  and  OTC  use  of  the 
ingredient  have  not  thus  far  revealed 
any  overt  toxic  manifestations. 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufficient  data  available 
to  permit  final  classification  of  the 
effectiveness  cetylpyridinium  chloride 
as  an  OTC  antimicrobial  agent  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat  when  used  within 
the  proposed  dosage  limit  set  forth 
below. 

Cetylpyridinium  chloride  has  the  same 
detergent  and  antiseptic  actions 
characteristic  of  other  quaternary 
nitrogenous  compounds.  l.e., 
benzalkonium  chloride  and 
benzethonium  chloride,  that  manifest 
antimicrobial  activity  (Ref.  2).  The 
compound  was  introduced    for  nlinicjil 
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use  in  1942.  Cetylpyridinium  chloride  is 
bactericidal  and  bacteriostatic  against 
may  gram-positive  and  some  gram- 
negative  organisms.  A  1:50,000  aqueous 
solution  will  kill  staphylococci  in  10 
minutes,  though  not  in  5  minutes  (Ref. 
10).  It  is  also  active  against  some  fungi, 
including  Candida  albicans,  and 
against  Trichomonas  vaginalis  (Ref.  2). 
Cetylpyridinium  chloride's  action  is 
uncertain  or  it  is  ineffective  against 
spores  and  most  viruses.  Its  activity  is 
diminished  by  the  presence  of  serum, 
tissue  fluids,  proteins,  lipids,  and 
phospholipids  (Ref.  2).  Soaps,  other 
anionic  sufactants,  and  detergents  are 
incompatible  with  cetylpyridinium 
chloride  and  antagonize  its  action  (Ref. 
2).  Cetylpyridinium  Chloride  lowers 
S]uface  tension  and  has  wetting  and 
emulsifying  properties  similar  to  other 
quaternary  nitrogenous  compounds  (Ref. 
2). 

When  applied  to  the  skin, 
cetylpyridinium  chloride  and  other 
quaternary  ammonium  antiseptics  form 
a  film  under  which  bacteria  may  remain 
viable  even  though  the  outer  surface  of 
the  nim'is  bactericidal  and  sterile  (Ref. 
2). 

Cetylpyridinium  chloride  in  a 
concentration  of  1:100  is  used  topically 
for  preoperative  disinfection  of  intact 
skin.  A  1:100  solution  has  been  used  for 
prophylactic  antisepsis  of  superficial 
wounds.  A  1:5,000  to  1:10,000  solution 
has  been  used  for  therapeutic 
disinfection  of  mucous  membranes. 
Cetylpyridinium  chloride  is  used  as  an 
active  ingredient  in  mouthwashes, 
rinses,  and  gargles.  It  is  also 
incorporated  into  lozenges  with  the 
intent  of  obtaining  an  antimicrobial 
action  on  the  mucous  membranes  of  the 
mouth  and  throat  (Ref.  2). 

The  antimicrobial  spectnmi  of 
cetylpyridinium  chloride  is  limited.  This 
is  made  more  so  by  the  uncertainty 
imposed  by  environmental  factors 
during  use,  such  as  the  presence  of 
proteins,  neutralizing  anions,  and 
organic  material  and  debris  in  the 
mouth.  Furthermore,  there  is  sufficient 
evidence  from  long-term  clinical 
experience  that  the  topical  application 
of  antimicrobial  agents  to  infected  and 
inflamed  areas  is  of  doubtful  therapeutic 
value,  is  not  curative,  and  may  even 
aggravate  an  inflammatory  state.  The 
Panel  notes  that  there  are  no  data  to 
justify  the  use  of  cetylpyridinium 
choride  in  oral  health  care  products  on  a 
continuing  day-to-day  basis  for 
protracted  periods  of  time  for 
prophylaxis  and  other  uses  when  no 
symptoms  are  present  and  no 
therapeutic  benefit  can  be 
demonstrated  The  Panel  concludes  that 


even  though  cetylpyridinium  chloride 
does  kill  or  inhibit  certain  select 
microorganisms  found  in  the  oral  flora, 
there  are  insufficient  data  to 
demonstrate  that  this  antimicrobial 
activity  is  of  therapeutic  benefit  in 
treating  sore  mouth  or  sore  throat  or 
both. 

Cetylpyridinium  chloride  manifests  no 
known  topical  anesthetic  properties 
which  relieve  pain  due  to  sore  throat  or 
sore  mouth. 

The  Panel  concludes  that  there  are 
insufficient  data  available  from 
controlled  studies  to  establish  the 
effectiveness  of  cetylpyridiniiun  chloride 
as  an  antimicrobial  agent  for  the 
treatment  of  symptoms  such  as  sore 
mouth  and  sore  throat. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  olden  Use  a 
0.025-  to  0.1-percent  concentration  of 
cetylpyridinium  chloride  in  the  form  of  a 
rinse,  mouthwash,  or  gargle  not  more 
than  three  to  four  times  daily.  Use  a 
0.025-  to  0.1-percent  concentration  of 
cetylpyridinium  chloride  in  the  form  of  a 
lozenge  every  2  hours  if  necessary.  For 
children  under  3  years  of  age,  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician. 

(4)  Labeling.  The  Panel  reconunends 
Category  I  warnings  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.l.  above — Category  I 
Labeling.)  The  Panel  proposes  die 
Category  III  indication  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.3.  below — Category  III 
Labeling). 

(5)  Evaluation.  Data  to  demontrate 
safety  and  effectiveness  will  be  required 
in  accordance  with  the  guidelines  set 
forth  below  for  OTC  oral  health  care 
antimicrobial  agents.  (See  part  IV. 
paragraph  C.  below — Data  Required  for 
Evaluation.) 
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g.  Chlorophyll.  The  Panel  concludes 
that  chlorophyll  is  safe,  but  that  there 
are  insufficient  data  available  to  permit 
final  classification  of  the  effectiveness 
of  chlorophyll  as  an  OTC  antimicrobial 
active  ingredient  for  topical  use  on  the 
mucous  membranes  of  the  mouth  and 
throat  when  used  within  the  proposed 
dosage  limit  set  forth  below. 

Chlorophyll  is  the  green  pigment  and 
photosynthetic  agent  fotmd  in  plants. 
Functionally,  it  is  comparable  to 
hemoglobin  found  in  animal  life  in  that    • 
it  sustains  respiration  in  plants. 
Chlorophyll  is  not  a  single  entity,  but  is 
found  in  three  forms:  a,  b,  and  c.  Higher 
phyllogenetic  orders  of  plants  with 
green  leaves  and  green  algae  contain 
chlorophyll  a  and  chlorophyll  b  in  the 
approximate  ratio  of  3:1.  Chlorophyll  c  is 
foimd  together  with  chlorophyll  a  in 
many  types  of  marine  algae. 

Chlorophyll  a  is  freely  soluble  in 
ether,  ethanol,  acetone,  chloroform, 
carbon  disulfide,  and  benzene.  The 
alcoholic  solution  is  blue-green  with  a 
deep  red  fluorescence  (Ref.  1). 
Chlorophyll  b  is  freely  soluble  in 
absolute  alcohol  and  ether.  The  ether 
solution  has  a  brilliant  green  color. 
Solutions  with  other  organic  solvents 
are  usually  green  to  yellowish-green 
with  red  fluorescence  (Ref.  2). 

The  chlorophyll  of  commerce  is  an 
intensely  dark-green  aqueous,  alcoholic 
or  oil  solution.  It  is  made  from 
dehydrated  alfalfa  and  broccoli  leaves. 

Careful  alkaline  hydrolysis  of 
chlorophyll  replaces  the  methyl  and 
phytyl  ester  groups  with  sodium  or 
potassium,  llie  resulting  salts  are  called 
chlorophyllins  and  are  water  soluble. 
Water-soluble  sodium  and  potassium 
salts  occur  as  a  blue-black  glistening 
powder  having  a  fishy  odor.  They  are 
slightiy  soluble  in  alcohol  and  freely 
soluble  in  water.  A  1-percent  solution  in 
water  is  dark  green  and  alkaline,  having 
a  pH  range  of  9.5  to  10.7. 
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Chlorophyll  was  introduced  into 
clinical  medicine  in  1945.  It  is  similar  to 
hemoglobin,  structurally  different  in  that 
magnesium  replaces  iron  in  the  complex 
of  the  pyrrole  rings.  Chlorophyll  and  its 
derivatives  are  used  to  color  soaps,  oils, 
fats,  waxes,  confectionery,  preserves, 
liquors,  cosmetics,  and  perhunes.  It  is 
also  used  as  a  deodorant. 

The  Panel  reviewed  a  submission  on  a 
currently  marketed  product  which 
contained  both  safety  and  effectiveness 
data  on  chlorophyll  (Ref.  3). 

(1)  Safety.  The  Panel  concludes  that 
chlorophyll  is  safe  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
mucous  membranes  of  the  mouth  and 
throat  when  used  within  the  proposed 
dosage  limit  set  forth  below. 

Cholorphyll  and  its  derivatives  have 
little  or  no  toxicity  when  appUed 
topically,  taken  orally,  or  injected 
intravenously  (Ref.  4).  Chlorophyll  is 
found  in  all  green-colored  plant  life,  and 
inasmuch  as  leaves  and  grasses  serve  as 
food  and  are  consumed  in  large 
quantities  in  the  diets  of  herbivorous 
and  omnivorous  animals,  it  is  not 
unreasonable  to  assume  that  chlorophyll 
is  nontoxic  when  used  topically,  orally, 
or  intravenously.  A  potassium-sodium- 
copper  complex  of  chlorophyll  fed  to 
rats  in  a  concentration  of  3  percent  of 
their  diets  for  life  showed  no  signs  of 
toxicity  for  the  complex  including 
copper  (Ref.  5).  Sensitization  has  not 
been  reported  following  its  use  topically 
or  when  ingested  orally. 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufficient  data  available 
to  permit  final  classification  of  the 
effectiveness  of  chlorophyll  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Chlorophyll  has  been  used  in  aqueous 
solutions  as  a  deodorant  to  overcome 
mouth  odor.  The  mechanism  of  its 
alleged  action  as  a  deodorant  has  never 
been  clearly  defined,  and  the  ingredient 
has  fallen  into  disuse  over  recent  years 
since  it  has  not  been  demonstrated  that 
it  is  an  effective  deodorant.  In  dogs, 
doses  of  30  to  150  mg  decreased 
halitosis;  however,  the  ingested 
chlorophyll  had  no  effect  on  the  odor  in 
the  dogs'  coat  (hair)  in  the  animals 
tested.  It  allegedly  promotes  wound 
healing,  but- no  data  were  submitted  or 
are  available  from  controlled  studies  to 
substantiate  that  this  occurs. 

The  water-soluble  chlorophyllins 
appear  to  have  some  bacteriostatic 
properties  in  vitro.  The  concentration 
necessary  for  this  inhibition  is  often  1:80 
or  more;  however,  all  pathogens  are  not 
affected  to  the  same  degree.  In  vivo,  the 
bacteriostatic  influence  of  these 


chlorophyllins  is  supposedly  due  to  the 
production  of  an  unfavorable 
environment  rather  than  to  a  direct 
action  of  the  agent  on  the  metabolic 
activity  or  cell  structure  of  the 
pathogens  (Ref.  4). 

There  is  no  evidence  that  chlorophyll 
derivatives  are  bactericidal.  Insufficient 
data  were  submitted  concerning  the 
effectiveness  of  chlorophyll  as  an 
antimicrobial  agent  for  the  rehef  of 
symptoms  of  sore  mouth  and  sore 
throat 

The  Panel  concludes  that  there  are 
insufficient  data  available  from 
controlled  studies  to  establish  the 
effectiveness  of  chlorophyll  as  an 
antimicrobial  agent  for  the  treatment  of 
symptoms  such  as  sore  mouth  and  sore 
throat. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older  Use  a 
0.2-  to  0.5-percent  concentration  of 
chlorophyU  in  aqueous  solution  in  the 
form  of  rinses,  mouthwashes,  gargles, 
sprays,  or  swabs  not  more  than  three  to 
four  times  daily.  Use  a  0.2-  to  0.5-percent 
concentration  of  chlorophyll  in  the  form 
of  a  tablet  or  lozenge  every  2  hours  if 
necessary.  For  children  under  3  years  of 
age,  there  is  no  recommended  dosage 
except  under  the  advice  and  supervision 
of  a  dentist  or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.l.  above — Category  I 
Labeling.]  The  Panel  proposes  the 
Category  III  indication  for  products 
containing  oral  health  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.3.  below— Category  HI 
Labeling.] 

(5]  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
antimicrobial  agents.  (See  part  IV. 
paragraph  C.  below — Data  Required  for 
Evaluation.) 
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h.  Dequalinium  chloride.  The  Panel 
concludes  that  there  are  insufficient 
data  available  to  permit  final 


classification  of  the  safety  and 
effectiveness  of  dequalinium  chloride  as 
OTC  antimicrobial  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Dequalinium  is  a  base  derived  from  2- 
methylquinoline.  Methylquinoline  may 
be  quatemized  to  forin  a  series  of 
quinaldinium  compounds.  When  the 
trivalent  nitrogen  is  converted  to  the 
pentavalent  form,  a  hydrogen  atom  on 
the  nitrogen  atom  of  the  quinaldine  base 
may  be  substituted  by  an  alkyl  radicaL 
In  dequalinium,  a  nitrogen  atom  is 
attached  at  each  end  of  a 
decamethylene  chain.  Thus,  the 
dequalinium  molecule  has  two 
quaternary  nitrogen  atoms,  one  at  each 
pole  of  the  chain.  This  chain  serves  as 
the  Upophilic  portion  of  the  molecule. 
Hie  two  quinaldinium  groups  at  each 
end  are  ionized  into  quaternary  cations. 
Dequalinium,  therefore,  is  similar  in 
chemical,  physical,  and  pharmacologic 
properties  to  other  quaternary 
nitrogenous  compounds. 

Dequalinium  acetate  is  1,1'- 
decamethylenebis(4-aminoquinaldinium 
acetate];  dequalinium  chloride  is  the 
chloride  of  the  same  quaternary  base 
(Ref.  1].  It  is  a  white  or  pinkish-buff, 
slightiy  hygroscopic  powder.  One  gram 
dissolves  in  about  2  mL  water  and  in  12 
mL  alcohol.  It  melts,  with 
decomposition,  at  about  280°C. 

Dequalinium  chloride  is  a  creamy- 
white  powder.  It  is  slightiy  soluble  in 
water  (1  g  in  20  mL].  One  gram  dissolves 
in  about  200  mL  propylene  glycol.  It 
melts,  with  decomposition,  at  about 
315°C. 

(1)  Safety.  The  Panel  concludes  that 
there  are  insufficient  data  available  to 
permit  final  classification  of  the  safety 
of  dequalinium  chloride  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Dequalinium  has  a  low  degree  of 
toxicity  similar  to  other  "quats."  The 
lethal  dose  for  humans  is  not  known,  but 
is  believed  to  be  from  3  to  5  g.  No  data 
on  acute  animal  or  chronic  toxicity  in 
humans  were  submitted  to  the  Panel.      ' 
The  incidence  of  sensitization  is  low. 
Concentrated  solutions  can  be  irritating 
to  the  skin.  Data  on  its  absorption  from 
the  mucous  membranes,  metabolic  fate, 
or  excretion  are  not  available.  Ttie  Panel 
was  not  furnished  with  data  bom 
controlled  studies  concerning 
tumorigenic  mutagenic  or  teratogenic 
effects  when  used  on  a  daily  basis  in  the 
mouth  and  throat  for  months  or  years  at 
a  time  in  mouthwashes  and  similar  oral 
health  care  products.  No  data  are 
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available  on  teratogenic  effects  when 
used  during  pregnancy. 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufficient  data  available 
to  permit  final  classification  of  the 
effectiveness  of  dequaiinium  chloride  as 
an  OTC  antimicrobial  agent  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Dequaiinium  acetate  and  chloride  are 
antibacterial  and  antifungal  agents. 
They  are  active  against  many  gram- 
positive  and  gram-negative  bacteria, 
also  against  Borrelia  vincenti,  Candida 
albicans,  and  several  trichophyton 
species.  Their  activity  is  little  affected 
by  serum. 

The  chloride  is  applied  locally  in  a 
variety  of  preparations  (Ref.  2).  For 
infections  of  the  mouth,  giuns,  and 
throat,  it  is  used  in  lozenges  containing 
0.25  mg,  or  applied  as  a  0.5-percent  paint 
in  propylene  glycol.  For  monilial  or 
trichomonal  vaginitis  it  is  employed  in 
pessaries  containing  10  g.  For  infected 
skin  lesions,  bums,  or  wounds,  a  cream 
containing  0.4  percent  of  dequaiinium 
chloride  is  applied:  0.25  percent  of 
prednisolone  may  be  added. 
Dequaiinium  acetate,  which  is  much 
more  soluble  in  water,  is  used  in 
medicated  gauze  dressings. 

The  dequaiinium  salts  are 
incompatible  with  soap  and  other 
anionic  surface-active  agents;  they  are 
also  incompatible  with  phenol  and 
chlorocresol. 

The  Panel  has  no  submission  from  any 
firm  of  any  product  containing  either  of 
these  salts.  The  Panel  feels  that 
dequaiinium  chloride  is  of  limited 
clinical  usefulness  as  a  topical 
antimicrobial  agent  for  the  temporary 
relief  of  occasional  symptoms  of  sore 
mouth  or  throat  because  its 
antimicrobial  spectrum  is  limited  and 
made  more  so  by  the  uncertainty 
imposed  by  environmental  factors  such 
as  the  presence  of  proteins,  neutralizing 
anions,  and  organic  material  in  the 
mouth.  Furthermore,  the  evidence  is 
overwhelming  that  the  topical 
application  of  antimicrobial  agents  to 
infected  an  dinflamed  areas  is  of 
doubtful  therapeutic  value,  is  not 
necessarily  ciu-ative,  and  may  even 
aggravate  an  inflammatory  state. 
Antimicrobial  agents  are  of  value  for 
certain  infections  for  which  the  agent  is 
specifically  microbicidal.  Such  special 
conditions  can  only  be  diagnosed  by  a 
physician  or  dentist  and  are  not 
amenable  to  self-diagnosis  or  treatment 
such  as  would  be  the  case  for  OTC 
products. 

Dequaiinium  chloride  manifests  no 
known  topical  anesthetic  properties 


which  relieve  pain  due  to  sore  throat  or 
sore  mouth. 

The  Panel  does  not  recommend 
mouthwashes,  rinses,  sprays,  or 
lozenges  containing  antimicrobial  agents 
for  deodorizing,  cleansing,  or 
prophylaxis,  or  for  oral  health  care  on  a 
daily  basis  or  for  use  for  protracted 
periods  particularly  in  situations  that 
are  devoid  of  symptoms.  (See  part  FV. 
paragraph  A.2.  above — Antimicrobial 
agents  for  use  in  the  oral  cavity.) 

The  Panel  concludes  that  there  are 
insufficient  data  available  &om 
controlled  studies  to  establish  the 
effectiveness  of  dequaiinium  acetate 
and  chloride  as  an  antimicrobial  agent 
for  the  treatment  of  symptoms  such  as 
sore  mouth  and  sore  throat. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older:  Use  a 
0.5-percent  solution  of  dequaiinium 
chloride  in  propylene  glycol.  Apply  by 
swabbing  locally  to  lesions  in  the  mouth 
and  throat  not  more  than  three  to  four 
times  daily.  Use  a  lozenge  containing 
0.25  mg  of  dequaiinium  chloride  every  2 
hours  if  necessary.  For  children  under  3 
years  of  age  there  is  no  recommended 
dosage  except  under  the  advice  and 
supervision  of  a  dentist  or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.l.  above-Cateogory  I 
Labeling.]  The  Panel  proposes  the 
Category  III  indication  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.3.  below — Category  III 
Labeling.] 

(5]  Evaluation.  Data  to  demonstrate 
safety  and  effectiveness  will  be  required 
in  accordance  with  the  guidelines  set 
forth  below  for  OTC  oral  health  care 
animicrobial  agents.  (See  part  IV. 
pargraph  C.  below — Data  Required  for 
Evaluation.] 
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i.  Domiphen  bromide.  The  Panel 
concludes  that  there  are  insufficient 
data  available  to  permit  final 
classification  of  the  safety  and 
effectiveness  of  domiphen  bromide  as 
an  OTC  antimicrobial  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 


Domiphen  is  a  quaternary  ammonium 
compound.  It  is  a  base  that  forms  salts 
with  acids.  The  bromide  is  the  salt  used 
for  antimicrobial  purposes.  Chemically  it 
is  N,N-dimethyl-N-{2-phenoxyethyl-l- 
dodecanaminium  bromide; 
dodecyldimethyl  (2-phenoxyethyl) 
ammonium  bromide;  (beta- 
phenoxyethyl) 

dimethyldodecylammonium  bromide, 
(C„H4oBrNO)  (Ref.  1].  Domiphen 
bromide  is  a  white  crystalline 
substance.  The  crystals  have  a  mild, 
characteristic  odor,  a  bitter  taste,  and 
are  freely  soluble  in  water  (100  g/mL]. 
Domiphen  bromide  is  soluble  in  alcohol, 
acetone,  and  chloroform,  but  only 
slightly  soluble  in  benzene.  At  25°  C  the 
pH  of  a  10.0-percent  aqueous  solution  is 
6.42,  the  1.0-percent  solution  5.5,  and  the 
0.1-percent  solution  6.8.  As  is  the  case 
with  other  quaternary  nitrogenous 
compounds,  salts  of  domiphen  are 
surface-active  agents  with  detergent  and 
surface  tension-reducing  properties.  The 
salts  ionize  when  dissolved  in  water  and 
the  cation  is  the  active  ion.  The  surface 
tension  value  of  the  10-percent  aqueous 
solution  at  25°  C  is  26.75  dyn/cm  and  the 
0.1-percent  22.08  dyn/cm.  Aqueous 
solutions  are  clear  and  colorless  and 
foam  profusely  on  shaking.  Solutions  are 
incompatible  with  anionic  agents, 
particularly  soaps. 

Domiphen  bromide  is  a  member  of  a 
large  group  of  quaternary  ammonium 
surface  active  compounds.  They  were 
widely  used  as  disijifectants  for 
inanimate  objects  but  subsequently  lost 
popularity  as  their  limitations  became 
apparent.  To  a  lesser  extent,  certain 
members  of  the  group  have  been  used  as 
skin  antiseptics.  Benzalkonium  chloride, 
U.S.P.,  is  probably  the  "quat"  most 
extensively  employed  for  this  purpose, 
especially  as  a  preoperative  skin 
preparation  prior  to  minor  surgical 
procedures.  The  antimicrobial  activity  of 
the  "quats"  has  been  extensively 
reviewed  by  Lawrence  and  Block  (Ref. 
2). 

(1]  Safety.  The  Panel  concludes  that 
there  are  insufficient  data  available  to 
permit  final  classification  of  the  safety 
of  domiphen  bromide  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

The  concentrations  of  domiphen 
bromide  used  in  commercial  lozenges 
and  mouthwashes  appear  to  be 
nontoxic.  Kutscher  and  Budowsky  (Ref. 
3]  stated  that  clinical  use  of  a 
mouthwash  containing  0.01  percent 
domiphen  bromide  two  to  six  times 
daily  for  up  to  52  weeks  resulted  in  no 
apparent  local  or  systemic  toxicity. 
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There  were  746  patients  treated  with 
this  or  other  regimens  of  the  same 
solution. 

No  local  or  systemic  toxicity  was 
attributable  to  0.01-percent  domiphen 
bromide  when  used  as  a  mouth  spray  in 
154  patients.  The  patients  were  ail  being 
treated  for  oral  disease,  and  the 
duration  of  therapy  varied  from  2  to  42 
days.  An  unspecified  number  of  patients 
was  placed  on  oral  rinses  2  to  6  times 
per  day  for  up  to  52  weeks  using  0.01 
percent  domiphen  bromide  solution.  No 
toxicity  was  reported  during  or  after  this 
therapy  (Ref.  3). 

Patch-tests  utilizing  1:1,000  solutions 
of  domiphen  bromide  applied  to  the  skin 
of  405  volunteers  were  negative  after 
being  in  place  for  24  hours.  The  solvent 
for  domiphen  bromide  was  not 
specifled.  These  same  individuals  were 
retested  10  days  later  and  again  the 
responses  were  all  negative  (Refs.  4  and 
5). 

Six  adverse  reactions  were  reported 
between  1958  and  1970  for  a  lozenge 
product  containing  domiphen  bromide. 
These  included  one  complaint  of  lack  of 
effectiveness.  Other  complaints  included 
burns  on  the  tongue  (two  cases), 
soreness  of  the  mouth  (one  case),  fungal 
growth  after  use  (one  case),  and  chalk- 
like taste  (one  case)  (Ref.  5). 

A  number  of  animal  studies  have  been 
conducted  with  regard  to  the  safety  of 
domiphen  bromide.  An  unpublished 
study  (Ref.  6)  determined  Uie 
intravenous  LDm  for  domiphen  bromide 
to  be  18  mg/kg  for  rats,  31  mg/kg  for 
mice,  and  11  to  12  mg/kg  for  rabbits.  The 
intraperitoneal  LDw  was  40  to  45  mg/kg 
for  rats  and  10  to  20  mg/kg  for  guinea 
pigs.  The  oral  LDm  could  not  be 
determined  since  marked  diarrhea 
resulted.  Oral  doses  used  were  as  high 
as  800  mg/kg  with  five  of  six  tmspecified 
laboratory  animals  surviving  (Ref.  7). 
The  pharmacological  and  toxicological 
effects  of  the  various  quaternary 
ammonium  compounds  are  almost 
identical  (Ref.  2).  Toxic  effects  can  be 
generalized  and  result  in  convulsions  or 
produce  central  nervous  system 
depression  followed  by  death.  The 
depression  is  due  to  the  curare-like 
action  of  these  compounds  (Ref.  8). 

The  movement  of  frog  cilia  was 
inhibited  after  a  30-minute  exposure  to  a 
1:5,000  concentration  of  domiphen 
bromide.  Daily  instillation  of  a  1:5,000 
solution  in  rabbit's  eyes  for  17  days 
resulted  in  no  vasodilation  of 
conjunctival  vessels,  no  change  in 
corneal  reflex,  and  no  histological 
abnormalities  (Ref.  9). 

Domiphen  bromide  was  administered 
to  white  rats  of  both  sexes  by  gastric 
intubation  for  7  weeks.  The  dosage  was 
10  mg/kg  daily  for  5  days  in  each  week. 


The  animals  showed  an  inability  to  gain 
weight  comparable  to  litter-mate 
controls.  No  change  was  found  in 
hematocrit  values,  red  or  white  blood 
cell  counts,  or  in  the  normal  distribution 
of  white  blood  cells.  Also,  no  change  in 
gut  flora  was  found.  No  changes  were 
found  in  the  liver,  kidney,  adrenal,  bone 
marrow,  brain,  heart,  lung,  spleen, 
thyroid,  pituitary,  ovaries,  testes, 
pancreas,  skeletal  muscle,  or  retina  (Ref. 
7). 

Six  dogs  were  given  domiphen 
bromide  orally  for  3  months.  One  group 
of  three  dogs  was  given  10  mg  daily  for  5 
days  per  week.  A  second  group  of  three 
dogs  was  given  an  escalating  dosage  of 
5  mg/kg,  then  20  mg/kg,  and  then  30  mg/ 
kg.  A  control  group  was  maintained. 
Vomiting  and  loss  of  appetite  were 
noted  at  the  higher  doses.  One  dog 
demonstrated  an  atypical  reduction  in 
hemoglobin,  hematocrit,  and  an 
erythrocyte  count.  No  other  toxicity  or 
histopathologic  changes  were  induced 
(Ref.  10). 

There  are  no  data  from  controlled 
studies  on  the  tumorigenic  or  mutagenic 
effects  of  domiphen  bromide  when  used 
in  the  mouth  and  throat  on  a  regular 
basis  for  months  and  years  as  a 
mouthwash  or  for  similar  oral  health 
care  products.  There  are  no  data  on  its 
teratogenic  effects  if  used  during 
pregnancy. 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufficient  data  available 
to  permit  final  classification  of  the 
effectiveness  of  domiphen  bromide  as 
an  OTC  antimicrobial  agent  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

There  are  many  reports  in  the  medical 
literature  on  the  use  of  domiphen 
bromide  as  a  skin  disinfectant,  for 
disinfecting  raw  sewage,  and  as  an 
antimicrobial  for  use  in  the  oral  cavity. 
These  studies,  however,  are  in  many 
cases  subjective  and  imcontroUed.  In  the 
studies  relevant  to  the  use  of  domiphen 
bromide  in  the  oral  cavity,  the  exposure 
time  at  the  stated  concentration  is 
unlikely  to  occur  in  the  mouth  because 
of  salivary  dilution. 

Sturzenberger  and  Leonard  (Ref.  11) 
evaluated  the  effects  of  a  mouthwash 
containing  domiphen  bromide  and 
cetylpyridinium  chloride  in  combination 
on  plaque  reduction.  Twenty-seven 
adults  used  their  own  toothbrush 
techniques  in  combination  with  a  30- 
second  rinse  of  either  the  experimental 
or  placebo  mouthwash  after  brushing. 
After  1  week  the  experimental 
mouthwash  showed  a  38-percent 
decrease  in  stainable  plaque  as 
compared  to  either  the  placebo  or  a 
third  mouthwash  containing  the 


cetylpyridinium  chloride  only.  The  Panel 
emphasizes  that  it  is  highly  debatable 
that  there  is  any  well-established 
correlation  between  plaque  reduction 
and  antimicrobial  activity  in  the  mouth 
and  does  not  consider  these  studies  of 
significance  as  applicable  to  relief  of  the 
symptoms  due  to  sore  throat  and  sore 
mouth.  Hiis  study  also  does  not  support 
the  effectiveness  of  domiphen  bromide 
because  domiphen  bromide  was  not 
tested  as  a  single  ingredient 

Gjermo,  Baastad,  and  RoUa  (Ref.  12] 
found  that  the  plaque-inhibiting  effects 
of  the  quaternary  cimmonium 
compounds  in  vivo  did  not  correlate 
with  their  activity  against  salivary 
bacteria  in  vitro. 

Shern,  Swing,  and  Crawford  (Ref.  13] 
compared  the  in  vitro  antimicrobial 
effects  of  chlorhexidine,  a  quaternary 
ammonium  compound,  with  other 
surface-active  compoiuids.  They  used 
the  in  vitro  plaque  assay  system  of 
McCabe,  Keyes,  and  Howell  (Ref.  14]  to 
determine  the  minimum  concentration  of 
drug  necessary  to  inhibit  plaque 
formation  by  Streptococcus  mutans  and 
gram-positive  filamentous  strains.  The 
quaternary  ammonium  compound 
benzalkonium  chloride  was 
approximately  equal  in  plaque- 
inhibitory  ability  to  chlorhexidine 
gluconate  and  significantly  more 
effective  than  other  compounds  tested. 
As  stated  above  the  Panel  does  not 
regard  these  studies  as  proof  of 
effectiveness  of  antimicrobial  activity  in 
the  mouth. 

Turesky,  Glickman,  and  Sandberg 
(Ref.  15)  evaluated  the  antiplaque  effects 
of  the  quaternary  ammonium 
compounds.  These  substances  inhibited 
plaque  growth.  Saliva  or  pellicle  did  not 
affect  the  products'  antibacterial 
activity. 

Seidenberg  (Ref.  16]  demonstrated 
that  domiphen  bromide  was  effective  as 
a  skin  disinfectant  when  the  hands  were 
washed  for  a  3-minute  period  in  a  0.1- 
percent  aqueous  solution.  Domiphen 
bromide  was  bactericidal  at  low  levels 
against  Escherichia  coli,  salmonella 
species.  Shigella  dysenteriae. 
Staphylococcus  aureus.  Streptococcus 
hemolyticus,  and  Diplococcus 
pneumoniae.  Gram-positive  bacteria 
were  more  sensitive  than  gram-negative 
strains  and  proteus  species  were 
resistant.  It  was  noted  that  soaps  and 
serum  proteins  markedly  reduced  the 
activity  of  domiphen  bromide.  This 
study  by  Seidenberg  (Ref.  16)  was 
carried  out  using  a  0.1-percent  solution 
of  the  same  product  which  apparenUy 
represented  a  1:1,000  concentration  of 
domiphen  bromide.  This  is  10  times  the 
concentration  of  domiphen  bromide  in 
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the  lozenge  product  and  20  times  that 
contained  in  two  other  mouthwash 
products.  For  this  reason  this  study  is 
not  relevant  to  the  effectiveness  of 
domiphen  bromide  as  an  antiseptic 
contained  in  mouthwashes  or  lozenges. 
The  concentrations  of  domiphen 
bromide  tested  in  vitro  varied  from 
experiment  to  experiment  with  no 
consistent  protocol.  However,  when 
protein  was  present  in  the  broth 
medium,  a  concentration  of  0.015 
percent  (1:6,666)  domiphen  bromide  was 
required  to  kill  certain  gram-positive 
bacteria,  e.g..  Diphtheria  bacilli,  and  2.5 
percent  (1:40)  was  necessary  to  kill 
certain  gram-negative  bacteria  (Ref.  16). 
Currently  marketed  mouthwashes 
contain  1:20,000  domiphen  bromide.  The 
findings  of  Seidenberg  (Ref.  16)  do  not 
support  the  antiseptic  effectiveness  of 
domiphen  bromide. 

Kutscher  et  al.  (Ref.  17)  studied  the 
effect  of  domiphen  bromide  on  18 
pathogenic  strains  of  Candida  albicans. 

After  17  hours  of  incubation,  3  of  the 
18  strains  were  inhibited  by  a  1:48,000 
dilution  of  the  compound,  2  of  the  18 
strains  were  inhibited  by  a  1:96,000 
dilution,  12  of  the.  18  strains  were 
inhibited  by  a  1:192,000  dilution,  and  1  of 
the  18  strains  was  inhibited  by  a 
1:384,000  dilution.  The  authors  stated 
that  an  optimistic  outlook  on  the 
possible  clinical  usefulness  of  domiphen 
bromide  was  justified  on  the  basis  of 
their  results.  The  findings  of  Kutscher  et 
al.  (Ref.  17)  of  merely  inhibiting  Candida 
albicans  by  a  17-hour  exposure  to  low 
concentrations  of  domiphen  bromide 
has  dubious  signifiance  relative  to  its 
generalized  use  as  a  mouthwash.  While 
this  yeast  is  a  component  of  the 
indigenous  oral  flora,  it  is  normally 
present  in  large  numbers.  Moreover 
salivary  flow  would  certainly  dilute  the 
0.005-percent  (1:20,000)  concentration  of 
domiphen  bromide  found  in 
commercially  available  mouthwash  10 
times  to  1:200,000  within  17  hours  or 
less. 

Scala  and  Vicari  (Ref.  18)  found  the 
growth  of  Stapylococcus  aereus  to  be 
inhibited  for  48  hours  by  a  0.8  fig/mL 
concentration  of  domiphen  bromide.  A 
1.2  ng/mL  concentration  inhibited  the 
same  organism  for  72  hours.  A 
concentration  of  1.2  jtg/mL  also 
inhibited  the  growth  oi  Escherichia  coli 
for  72  hours.  The  inhibitory 
concentration  indicated  in  this  study  for 
both  organisms  is  approximately  1.0  fig/ 
mL  (0.001  mg/mL=l:1.000,OOC). 
Moreover,  a  48-  to  72-hour  exposure 
time  to  such  a  concentration  is  unlikely 
to  occur  in  the  mouth  because  of 
salivary  dilution. 

Bavin,  Kay.  and  Simmonite  (Ref.  19) 
compared  the  antibacterial  activity  of 


domiphen  bromide  to  other  quaternary 
ammonium  compounds  and 
disinfectants.  They  found  domiphen 
bromide  to  have  a  level  of  activity  that 
is  either  equal  to  or  better  than 
benzalkonium  chloride  against 
Staphylococcus  aureus,  Proteus 
vulgaris.  Salmonella  typhi,  Klebsiella 
pneumoniae.  Bacillus  mycoides, 
Pseudomonds  aeruginosa,  and 
Clostridium  tetani.  The  bacterium 
which  was  least  sensitive  to  domiphen 
bromide  and  the  other  quaternary 
ammonium  compounds  was 
Pseudomonas  aeruginosa.  The 
concentrations  of  domiphen  bromide 
and  the  other  quatenary  ammonium 
compounds  needed  to  kill  the  test 
bacteria  increased  when  10-percent 
serum  was  incorporated  into  the 
nutrient  broth.  However,  the 
concentration  of  domiphen  bromide 
needed  to  inhibit  growth  was  less  than 
benzalkonium  chloride  for  all  organisms 
except  Staphylococcus  aureus  and 
Bacillus  mycoides.  In  regard  to  these 
two  bacterial  strains,  domiphen  bromide 
was  at  least  as  active  as  the  rest  of  the 
quaternary  ammonium  compounds.  In  a 
summary  of  their  work,  Bavin,  Kay  and 
Simmonite  (Ref.  18)  indicated  domiphen 
bromide  to  be  the  most  active  of  the 
different  antiseptics  which  they  studied. 
Partial  inactivation  occurred  in  the 
presence  of  soap  or  protein.  This  study, 
which  was  fairly  well  designed,  took 
into  account  the  need  to  utilize  a  large 
inoculation  (10' microorganisms  per 
test),  the  addition  of  particulate  organic 
material  to  the  domiphen  bromide  prior 
to  exposure  of  the  test  organism  and  the 
use  of  an  inactivator  in  the  subculture 
medium  employed  to  ascertain  the 
bacterial  activity.  The  use  of  the 
inactivator,  polyethylene  oxide,  was  not 
significant  in  the  test  results.  This  is  not 
surprising  because,  since  the  paper's 
publication,  better  inactivators  have 
been  found.  The  addition  of  particulate 
organic  material  (killed  yeast  cells)  to 
the  test  system  demonstrated  a 
reduction  in  the  bactericidal  activity  of 
domiphen  bromide  of  about  20-  to  40- 
fold.  With  a  10-minute  exposure,  the 
bactericidal  concentrations  ranged  from 
100  mg/lOO  mL  (0.1  percent=l:l,000)  for 
Staphylococcus  Aureus  to  1000  mg/lOO 
mL  (1  percent=l:100  for  Proteus 
vulgaris.  These  concentrations  are 
greatly  in  ^cess  of  the  1:20,000 
concentrations  of  domiphen  bromide 
found  in  commercial  mouthwashes. 

The  minimum  inhibitory 
concentrations  (MIC's)  of  domiphen 
bromide  within  48  hours,  in  the  absence 
of  organic  material,  ranged  from  1:8,000 
to  1:32,000  for  gram-positive  bacteria 
and  from  1:125  to  1:2,000  for  the  gram- 
negative  organisms.  In  the  presence  of 


blood  the  MIC's  were  1:4,000  for  gram- 
positive  organisms  and  1:32  to  1:500  for 
gram-negative  organism.  These  MIC's 
are  generally  much  in  excess  of  the 
1:20,000  domiphen  bromide 
concentration  found  in  commercial 
mouthwashes. 

Kutscher  et  al.  (Ref.  20)  tested 
domiphen  bromide  against  18 
pathogenic  strains  of  Candida  albicans. 
The  concentration  of  domiphen  bromide 
used  was  0.01  percent.  It  was  found  that 
all  of  the  test  organisms  were  killed  in  5 
to  10  minutes.  While  this  paper  implies 
killing  of  Candida  albicans  by  0.01 
percent  (1:10,000)  domiphen  bromide  in  5 
to  10  minutes,  critical  examination  of  the 
methodology  reveals  that  the 
investigators  did  not  distinguish 
between  fungicidial  and  fungistatic 
activity.  Moreover,  0.01  percent 
domiphen  bromide  is  twice  the  0.005- 
percent  concentration  employed  in 
commercial  mouthwashes. 

Knusel  and  Loustalot  (Ref.  21) 
compared  the  effect  of  domiphen 
bromide  and  sodium  fluoride  on 
streptococci  isolated  from  carious 
lesions  in  the  rat  and  on  microorganisms 
found  in  the  saliva  and  mouths  of  the 
animals.  The  animals  used  were  from  a 
caries-prone  strain.  When  domiphen 
bromide  and  sodium  fluoride  were 
administered  in  the  drinking  water,  the 
concentration  of  domiphen  bromide 
which  produced  a  50-percent  inhibition 
of  caries  was  20  mg  percent  while  8.8  mg 
percent  of  sodium  fluoride  produced  the 
same  effect.  In  a  separate  experiment, 
domiphen  bromide  (3  mg  percent) 
inhibited  caries  in  7  percent  of  the 
animals  while  a  level  of  30  mg  percent 
inhibited  caries  in  54  percent  of  the  test 
animals.  A  concentration  of  10  mg 
percent  sodium  fluoride  prevented 
caries  in  50  percent  of  the  animals.  In 
addition  to  the  cariostatic  effects  of 
domiphen  bromide  in  situ,  the  authors 
studied  the  compound's  ability  to  inhibit 
cariogenic  streptococci  and  other  similar 
microorganisms  in  vitro.  Domiphen 
bromide  inhibited  reproduction  of  the 
bacterial  strains  at  very  low  levels.  For 
the  streptococcus  species,  the  MIC 
ranged  from  0.5  to  5/ig/mL;  for 
Staphylococcus  aureus,  the  MIC  was  5 
fig/mL:  for  lactobacillus  species,  the 
MIC  was  50/ig/mL.  Sodium  fluoride,  in 
contrast,  inhibited  the  reproduction  of 
the  experimental  bacteria  only  a  very 
high  doses  (MIC's  ranged  from  100  to 
1,000  fig/mL).  The  authors  stated  that 
the  potent  effect  of  domiphen  bromide 
on  gram-positive  cocci  is  noteworthy. 
They  felt  that  the  marked  effect  of 
domiphen  bromide  on  bacterial 
reproduction  recommended  it  as  a  caries 
inhibitor.  During  a  discussion  of  their 
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results,  they  concluded  that  domiphen 
bromide  had  a  strong  caries-inhibiting 
effect,  which  was  only  slightly  inferior 
to  that  of  sodium  fluoride.  In  contrast  to 
sodium  fluoride,  domiphen  bromide  was 
effective  against  cariogenic  streptococci 
and  other  types  of  microorganisms 
found  in  the  oral  cavity.  In  this  study  the 
20  mg  percent  (1:5,000),  30  mg  percent 
(1:3,750)  required  to  produce 
approximately  50  percent  inhibition  of 
caries  in  the  test  animal  was  apparently 
administered  ad  lib  to  the  animals  in 
their  water  supply.  Obviously,  such 
quantities  greatly  exceed  what  a  human 
would  receive  in  a  domiphen  bromide 
mouthwash  used  a  few  times  daily.  The 
methodology  and  results  of  the  in  vitro 
studies  are  difficult  to  interpret. 

Adair,  Geftic,  and  Gelzer  (Ref.  22) 
determined  the  minimum  inhibitory 
concentrations  of  domiphen  bromide 
and  five  other  quaternary  ammonium 
compoimds  against  Pseudomonas 
aeruginosa  ATCC  9027.  Domiphen 
bromide  had  an  MIC  equal  io  50  fig/mg 
while  alkyldimethyl-benzylammoniimi 
chloride  had  a  MIC  of  100  ^xg/mL, 
alkyldiraethyl  3,4- 

dichlorobenzylammonium  chloride  had 
MIC  of  200  fig/mL. 
Cetyltrimethylammonium  bromide, 
cetyldimethylethylammonium  bromide, 
and  cetylpyridinium  chloride  all  had 
MIC's  greater  than  1,000  ^g/mL.  When 
resistance  to 

alkyldimethylbenzylammonium  chloride 
was  developed  in  Pseudomonas 
aeruginosa  ATCC  9027.  the  organism 
was  also  cross  resistant  to  domiphen 
bromide  and  alkyldimethyl  3,4- 
dichlorobenzylammonium  chloride.  In 
this  study  the  concentration  of 
domiphen  bromide  utilized  (50  fig/mL 
(1:20,000))  is  equivalent  to  that 
contained  in  commercially  available 
domiphen  bromide  mouthwashes. 
However,  exposure  time  to  this 
concentration  was  10  days,  a  period  of 
time  which  would  not  be  achieved  with 
a  mouthwash. 

None  of  the  clinical  studies  supplied 
by  a  manufacturer  as  a  Panel 
submission  provide  acceptable  evidence 
for  the  effectiveness  of  domiphen 
bromide  (Ref.  23). 

Further  studies  by  Wyler,  Miller,  and 
Micik  (Ref.  24),  )aconia  and  Eisman  (Ref. 
25]  and  Weerts  and  Eisman  (Ref.  26)  did 
not  use  domiphen  bromide  as  a  single 
ingredient  and  therefore  do  not  support 
the  effectiveness  of  domiphen  bromide. 

Domiphen  bromide  manifests  no 
known  topical  anesthetic  properties 
which  relieve  pain  due  to  sore  throat  or 
sore  mouth. 

The  Panel  concludes  that  there  are 
insufficient  data  available  from 
controlled  studies  to  establish  the 


effectiveness  of  domiphen  bromide  as 
an  antimicrobial  agent  for  the  treatment 
of  symptoms  such  as  sore  mouth  and 
sore  throat. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older.  Use  a 
0.005-percent  concentration  of  domiphen 
bromide  in  the  form  of  a  rinse, 
mouthwash,  or  gargle  not  more  than 
three  to  four  times  daily.  For  children 
under  3  years  of  age.  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.l.  above — Category  I 
Labeling.)  The  Panel  proposes  the 
Category  III  indication  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.3.  below — Category  III 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
safety  and  effectiveness  will  be  required 
in  accordance  with  the  guidelines  set 
forth  below  for  OTC  oral  health  care 
antimicrobial  agents.  (See  part  IV. 
paragraph  C.  below — Data  Required  for 
Evaluation.) 
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j.  Ethyl  alcohol.  The  Panel  concludes 
that  ethyl  alcohol  is  safe  but  that  there 
are  insufficient  data  available  to  permit 
final  classification  of  its  effectiveness  as 
an  OTC  antimicrobial  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
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Chemically,  ethyl  alcohol  is  ethane 
with  one  hydrogen  replaced  by  a 
hydroxy!  group  (C.H,OH]  (Ref.  1).  It  is 
also  known  as  hydroxyethane,  ethanol. 
ethyl  hydroxide,  rectified  spirit,  spirits 
or  wine,  and  by  various  other  names. 
Pure  alcohol  contains  not  less  than  92.3 
to  93.6  percent  by  weight  and  94.9  to  96 
percent  by  volume  of  ethanol  at  15,56°  C, 
the  remainder  being  water  (Ref.  2). 
Alcohol  has  been  made  for  many 
centuries  by  fermentation  of  various 
carbohydrates  by  yeast.  Alcohol  may 
also  be  produced  synthetically  by 
hydration  of  ethylene,  which  is 
available  in  abundance  in  natural  gas 
and  coke  oven  gases.  Another  synthetic 
method  utilizes  acetylene  which  is 
cataiytically  hydrated  to  acetaldehyde 
and  then  hydrogenated  again,  aided  by 
a  catalyst,  to  ethyl  alcohol. 

The  term  "proof  spirit,"  as  used  in  the 
United  States,  refers  to  a  produce 
containing  50  percent  by  volume  of 
alcohol.  Fifty  percent  alcohol  is 
sometimes  designated  as  100  proof.  The 
strength  of  any  solution  of  ethyl  alcohol 
may  be  expressed  in  proof  by 
multiplying  the  concentration  of 
CsH(OH  by  volume  by  two. 

Alcohol  is  very  hygroscopic,  and 
concentrations  above  95  percent  must 
be  made  by  special  processing.  The  95 
percent  alcohol  boils  at  78.2'  C;  the 
anhydrous  alcohol  boils  at  78.3'  C.  It  is 
not  possible  to  obtain  anhydrous  alcohol 
(absolute  alcohol)  by  direct  distillation, 
since  alcohol  represents  a  constant 
boiling  mixture  of  ethanol  and  water  at 
78.2°  C.  Absolute  or  "water-free"  alcohol 
may  be  made  by  adding  chemicals,  such 
as  anhydrous  copper  sulfate  or  calciiun 
sulfate,  which  form  hydrates  and 
remove  the  water  after  which  the 
alcohol  is  purified  by  distillation  (Ref.  3). 

Alcohol  is  a  transparent,  colorless, 
mobile,  volatile  liquid  with  a 
characteristic,  somewhat  pungent,  odor 
and  a  burning  taste.  Alcohol  is 
flammable.  Alcohol  is  miscible  with 
water  in  all  proportions.  It  is  also 
miscible  with  ether  and  chloroform.  The 
specific  gravity  is  not  more  than  0.818  at 
15.56°  C  (Ref.  2). 

.  The  U.S.  government  has  established 
regulations  authorizing  the  addition  of 
substances  to  alcohol  which  render  it 
unfit  for  beverage  purposes  although 
suitable  for  industrial  use.  These  various 
liquids  are  referred  to  as  "denatured 
alcohols." 

Diluted  alcohol  is  a  mbcture  of  equal 
volumes  of  alcohol  and  purified  water. 
This  mixture  contains  between  41  and 
42  percent  by  weight  (48.4  to  49.5 
percent  by  volume)  of  CJi,OH.  When 
alcohol  is  mixed  with  water,  a 
contraction  in  volume  occurs.  The 
specific  gravity  of  diluted  alcohol  is 


between  0.935  and  0.937  at  15.5'  C. 
Diluted  alcohol  is  used  mainly  as  a 
solvent  for  various  pharmaceutical 
purposes.  Concentrations  up  to  35 
percent  are  used  in  certain 
mouthwashes.  Higher  concentrations 
cause  burning  of  the  mucous 
membranes.  Rubbing  alcohol  consists  of 
68,5  to  71.5  percent  by  volume  of 
absolute  ethyl  alcohol  combined  with  a 
denatiu-ant. 

(1)  Safety.  The  Panel  concludes  that 
ethyl  alcohol  is  safe  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat. 

The  safety  of  alcohol  has  been 
established  through  long-term  use. 
Alcohol  is  a  central  nervous  system 
depressant  and  produces  coma 
analagous  to  other  depressant  drugs  if 
overdosage  occurs.  Extensive  studies 
indicate  that  there  is  a  correlation 
between  the  concentration  of  alcohol  in 
blood,  urine,  or  expired  air  and  the 
concentration  on  the  nervous  system. 
Alcohol  is  absorbed  rapidly  from  the 
gastrointestinal  tract  when  ingested  in 
pure  form  or  from  alcoholic  beverages. 
About  20  percent  of  orally  ingested 
alcohol  is  absorbed  by  the  stomach  and 
the  remainder  by  the  intestines.  The 
quantity  absorbed  from  the  mouth  and 
throat  is  not  significant.  The  rate  of 
absorption  is  altered  by  the  presence  or 
absence  of  food  in  the  stomach  as  well 
as  the  type  of  food  present.  Protein  and 
fat  delay  absorption.  The  alcohol 
diffuses  easily  and  rapidly  into  the 
tissues.  The  concentration  in  the  tissues 
is  related  to  the  concentration  of  water 
present  in  the  extracellular  and 
intracellular  compartments  (Ref.  4). 

From  90  to  98  percent  of  ingested 
alcohol  is  metabolized  by  oxidation  in 
the  liver.  Acetaldehyde  forms  first,  then 
acetic  acid,  and  ultimately  COt  and 
water  (Ref.  5).  Unmetabolized  portions 
are  excreted  chiefly  in  the  urine  and  to 
an  insignificant  degree  in  expired  air.  In 
expired  air  the  concentration  is 
approximately  one  two-thousandths  of 
that  of  the  arterial  blood.  In  an 
obviously  intoxicated  person  the  urine 
may  contain  as  much  as  5  g/L;  while  at 
the  same  time  the  expired  air  contains 
only  a  few  mg/L.  Only  traces  are  found 
in  sweat,  milk,  and  bile. 

The  effect  of  alcohol  on  the  heart  and 
circulation  is  not  marked.  Blood 
pressure  and  cardiac  output  may  be 
slightly  increased  after  ingestion  of 
moderate  amounts  of  alcohol.  In 
moderate  doses  alcohol  causes 
peripheral  vasodilatation.  A  feeling  of 
warmth  and  flushing  of  the  skin  is 
experienced.  The  vasodilation  probably 
results  from  the  central  vasomotor 
depression  (Ref.  4). 


Alcohol  has  a  marked  influence  on  the 
gastric  and  intestinal  digestion.  Dilute 
alcohol  solutions  stimulate  gastric 
secretions.  Fifteen  milliliters  of  7  percent 
alcohol  has  been  used  as  a  test  meal  to 
promote  secretion  of  hydrochloric  add. 
Accumulation  of  fat  in  the  liver  in 
normal  individuals  follows  the  ingestion 
of  relatively  small  amounts  of  alcohol. 
This  response  to  alcohol  is 
acknowledged  by  some  workers  to  be 
extremely  valuable  as  a  protective 
mechanism.  Alcohol  increases  the  rate 
of  synthesis  of  fat  by  the  liver  slices. 
Apparently  this  is  caused  because  of  the 
increase  of  the  ratio  of  reduced 
nicotinamide-adenine-dinucleotide 
(NADHt)  to  non-reduced  dinucleotide 
(NAD). 

The  local  action  of  alcohol  is  mildly 
irritant,  feeble,  very  slightly  anesthetic, 
distincUy  germicidal,  and  astringent. 
Alcohol  has  a  marked  potential  for 
abuse,  and  for  this  reason  the  quantity 
used  as  a  solvent  in  oral  health  care 
products  is  liltiited  to  35  percent. 

The  symptoms  of  acute  alcohol 
poisoning  are  widely  known  and  a 
detailed  description  is  unnecessary  in  a 
discussion  of  this  type.  However,  it  must 
be  emphasized  that  there  is  a  similarity 
between  the  symptoms  of  alcohol 
overdose  and  injuries  and  diseases  that 
induce  coma.  Furthermore,  alcohol  acts 
additively  with  narcotics,  hypnotics,  and 
other  central  nervous  system 
depressants  that  likewise  cause  coma. 

(2)  Effectiveness.  The  Panel 
concludes  that  there  are  insufficient 
data  available  to  permit  final 
classification  of  the  effectiveness  of 
ethyl  alcohol  as  an  OTC  antimicrobial 
agent  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat. 

Alcohol,  in  concentrations  of  less  than 
70  percent,  is  ineffective  as  an 
antimicrobial  agent  for  use  in  medicine. 
Alcohol  is  widely  used  for  application  to 
the  skin  as  an  antimicrobial  agent. 
Alcohol  acts  as  an  irritant,  anhidrotic, 
and  as  an  astringent  by  virtue  of  its 
ability  to  precipitate  cellular  protein. 
Thus,  it  is  useful  in  the  hygienic  care  of 
the  skin  in  bedridden  patients  for  the 
prevention  of  ulcers.  Its  cooling  quality 
when  it  evaporates  is  well  known. 
Alcohol  may  be  used  to  remove  phenol, 
poison  ivy,  etc.  from  the  skin.  Alcohol  is 
a  neurolytic  agent  and  has  been  used  for 
injection  into  nerves  for  relief  of 
intractable  pain.  Alcohol  has  also  been 
used  to  treat  intractable  pruritus. 
Intravenous  alcohol  has  been  reported 
to  be  effective  as  an  anesthetic  and 
basal  narcotic,  but  the  margin  of  safety 
is  too  narrow,  and  it  is  not  used  for  this 
purpose.  When  taken  internally,  alcohol 
tends  to  increase  sweating  by  dilating 
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the  vessels  of  the  skin.  For  this  reason  it 
is  frequently  used  as  a  diaphoretic  in 
mild  infections,  such  as  coryza.  A  3- 
percent  solution  has  been  used  for 
inhalation  as  an  antifoaming  agent  in 
pulmonary  edema. 

Alcohol  kills  microorganisms  by 
denaturing  and  precipitating  proteins.  It 
had  been  asstuned  that  95  percent  ethyl 
alcohol  is  superior  in  its  ability  to  kill 
bacteria  on  the  skin.  It  is  now  well- 
established  that  70  percent  alcohol  is 
more  effective  because  95  percent 
alcohol  coagulates  the  cytoplasm  on  the 
periphery  of  the  cell.  and.  therefore,  is 
unable  to  penetrate  into  the  cell.  Most 
bacterial  spores  are  resistant  to  alcohol 
(Ref.  6). 

Concentrations  that  kill  bacteria 
cause  burining  and  intense  discomfort 
and  are  too  irritating  when  applied  to 
ulcerations  and  inflammatory  lesions  on 
the  mucuous  membranes  of  the  mouth 
and  throat. 

The  Panel  concludes  that  there  are 
insufficient  data  from  controlled  studies 
to  establish  the  effectiveness  of  alcohol 
as  an  antimicrobial  agent  for  the 
treatment  of  symptons  such  as  sore 
mouth  and  sore  throat. 

(3)  Proposed  dosage.  The  Panel 
recommends  no  dose  for  alcohol 
because  it  is  used  as  a  solvent  for  other 
active  ingredients  that  possess 
antimicrobial  activity  and  such 
combinations  may  act  in  consort  with 
alcohol  at  doses  below  70  percent  of  the 
effective  antimicrobial  dose. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.l.  above — Category  I 
Labeling.)  The  Panel  proposes  the 
Category  III  indication  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.  3.  below — Category  III 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
antimicrobial  agents.  (See  part  IV. 
paragraph  C.  below — Data  Required  for 
Evaluation.) 
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k.  Eucalypto..  The  Panel  concludes 
that  eucalyptol  is  safe,  but  that  there  are 
insufficient  data  available  to  permit 
final  classification  of  the  effectiveness 
of  eucalyptol  as  an  OTC  antimicrobial 
agent  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

Eucalyptus  oil  is  a  volatile  oil 
obtained  from  the  fresh  leaves  of 
Eucalyptus  globus.  It  is  also  a 
constituent  of  that  body  of 
miscellaneous  terpenes  and  other 
organic  compounds  obtained  from 
plants  referred  to  as  the  "volatile  oils." 
Eucalyptus  oil  and  its  active  ingredient 
eucalyptol  have  been  described 
elsewhere  in  this  document.  (See  part 
III.  paragraph  B.3.a.  above — Eucalyptol. 
also  part  IV,  paragraph  A.9  above — 
Volatile  oils.) 

(1)  Safety.  The  safety  of  eucalyptol 
has  been  described  elsewhere  in  this 
document  (See  part  III.  paragraph 
B.3.a.(l)  above — Safety.) 

(2)  Effectiveness.  The  Panel  conchides 
that  there  are  insufficient  data  available 
to  permit  final  classification  of  the 
effectiveness  of  eucalyptol  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

TTiere  are  no  data  from  controlled 
studies  that  establish  eucalyptol  or 
eucalyptus  oil  as  an  effective 
antimicrobial  agent. 

"The  Merck  Index"  (Ref.  1) 
categorizes  oil  of  eucalyptus  as  an 
expectorant,  anthelmintic,  and  local 
anesthetic.  Eucalyptol  has  been 
described  in  "United  States 
Pharmacopeia"  which  states  that  it  is 
used  in  dentistry  as  an  antiseptic 
mouthwash.  Eucalyptol  is  a  mild  irritant 
to  the  mucous  membranes.  Eucalyptol  is 
considered  a  constituent  of  the  volatile 
oils,  and  fraditionally  the  volatile  oils 
have  been  considered  to  have 
antimicrobial  activity  in  the  mouth  and 
throat.  The  volatile  oils  have  been 
discussed  elsewhere  in  this  document. 
(See  part  FV.  paragraph  A.9.  above — 
Volatile  oils.) 

The  Panel  finds  no  data  on 
eucalyptol's  mode  of  action,  spectrum  of 
antimicrobial  activity,  conditions  in 


which  it  acts  topically,  in  vivo  speed  of 
antimicrobial  activity,  or  under  which 
conditions  this  occurs. 

The  Panel  reviewed  a  submission  in 
which  a  mixture  of  thymol,  menthoL 
eucalyptol.  and  methyl  salicylate  was 
tested  for  antimicrobial  activity  (Ref.  2). 
It  was  allegedly  found  that  eucalyptol 
possessed  antimicrobial  activity.  The 
testing  was  not  performed  using  the 
individual  ingredient  but  by  removing 
the  eucalyptol  from  the  mixture  and 
determining  the  effectiveness  of  the 
mixture  when  eucalyptol  was  not 
present.  The  mixture,  minus  eucalyptol, 
exhibited  less  antimicrobial  activity 
than  when  the  eucalyptol  was  present 
The  Panel  does  not  consider  these  data 
to  be  proof  of  the  effectiveness  of 
eucalyptol  as  an  antimicrobial  agent 
when  used  as  a  single  ingredient 

The  Panel  concludes  that  there  are 
insufficient  data  from  controlled  studies 
to  establish  the  effectiveness  of 
eucalyptol  as  and  antimicrobial  agent 
for  treatment  of  symptoms  such  as  sore 
mouth  and  sore  throat 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  olden  Use  a 
0.025-percent  concentration  of 
eucalyptol  in  the  form  of  a  rinse, 
mouthwash,  or  gai^e  not  more  than 
three  to  four  times  daily.  For  children 
under  3  years  of  age.  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervison  of  a  dentist  or 
physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.I.  above — Category  I 
Labeling.)  The  Panel  propwses  the 
Category  lU  indication  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.3.  below — Category  III 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
antimicrobial  agents.  (See  part  IV. 
paragraph  C.  below — Data  Required  for 
Evaluation.) 
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1.  Gentian  violet.  The  Panel  concludes 
that  gentian  violet  is  safe,  but  that  there 
are  insufficient  data  available  to  permit 
final  classification  of  the  effectiveness 
of  gentian  violet  as  an  OTC 
antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
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the  mouth  and  throat  when  used  within 
the  proposed  dosage  limit  set  forth 
below. 

Gentian  violet  is  one  of  the 
triphenylamine  [rosanaline]  dyes  which 
are  derivatives  of  triphenylmethane.  It  is 
a  mixture  of  several  dyes,  the  most 
abundant  of  which  is 
hexamethylpararosaniline  chloride  (Ref. 
1).  In  addition,  it  contains 
pentamethylpararosaniline  chloride  and 
tetramethylpararosaniline  chloride  (Ref. 
2).  Chemically  gentian  violet  must  be 
considered  a  mixture  of  substances. 
Other  related  dyes  are  crystal  violet  and 
methyl  violet.  However,  these  are  not 
absolutely  identical  to  gentian  violet 
differing  both  in  the  specific 
methylrosaniline  derivative  present  and 
in  its  proportions.  Gentian  violet  is  also 
known  as  aniline  violet  and  crystal 
violet. 

Gentian  violet  is  a  dark  green  powder, 
a  crystallin  mixture  consisting  of 
greenish  pieces  with  a  metallic  luster, 
which  is  practically  odorless.  Gentian 
violet  is  soluble  in  water  and  chloroform 
and  partially  insoluble  in  ether.  One 
gram  dissolves  in  about  10  mL  alcohol 
and  approximately  15  mL  glycerol  (Ref. 
2). 

Synthetic  organic  dyes  have  been 
used  for  many  years  as  antimicrobial 
agents,  acting  against  bacteria,  fungi, 
and  protozoa.  However,  they  have  been 
supplanted  by  more  effective  and 
dependable  antimicrobial  agents  and 
enjoy  only  limited  use  in  treating 
infections.  They  have  often  been  used 
for  treating  wounds.  The  antiseptic  dyes 
have  a  marked  specificity  of  action  and 
each  type  of  dye  differs  in  its  specificity. 
This  specificity  is  dependent  upon  the 
staining  properties  of  each  type  of 
bacteria.  The  staining  properties  of 
bacteria  are  largely  dependent  upon  the 
physiochemical  characterisitics  of  the 
constituents  of  the  protoplasm  of 
bacterial  cells. 

Antiseptic  dyes  fall  into  two  groups, 
depending  upon  whether  the 
chromogenic  radical  is  electropositive  or 
electronegative  in  the  endoplasm  and 
nucleus.  The  electropositive  dyes  have  a 
special  affinity  for  gram-positive 
organisms.  They  are  also  more  active  in 
a  basic  medium  and,  therefore,  are 
called  basic  dyes.  This  does  not  mean 
that  compounds  themselves  are  basic, 
but  rather  that  they  have  an  affinity  for 
chemically  basic  groups  located  in 
microbial  cells.  The  acid  dyes  are  active 
against  gram-negative  organisms  and 
act  best  in  an  acid  mediimi.  Other 
factors  such  as  species  of  organism,  pH. 
concentration,  and  penetrabihty  of  the 
cell  membrane  also  influence  the 
activity  of  germicidal  dyes.  The 
antiseptic  properties  of  dyes  are  greatly 


diminished  in  the  presence  of  serum 
other  other  organic  material 
Temperature^  higher  than  that  of  the 
body  also  decrease  their  effectiveness. 

The  triphenylmethane  or  rosaniline 
dyes  are  basic  dyes  that  have  antiseptic 
properties  and  are  effective  against 
gram-positive  orgtuiisms.  The  group 
includes,  in  addition  to  gentian  violet, 
crystal  violet,  methyl  violet,  brilliant 
green,  and  add  and  basic  fuchsin.  The 
first  four  are  used  medicinally. 

Gentian  violet  and  related  dyes  are 
particularly  effective  against 
staphylococcus.  Corynesbacterium 
diphtheriae,  and  Streptococcus 
pyogenes.  They  are  also  effective 
against  the  causative  organism  of 
Vincent's  angina,  the  various  strains  of 
Candida,  torula,  epidermophyton,  and 
trichophyton.  Gram-negative  bacteria 
are  resistant  to  the  rosaniline  dyes. 
RosaniUne  dyes  form  a  precipitate  with 
necrotic  tissue.  This  property  was  once 
considered  of  unique  value  in  the 
treatment  of  bums,  but  is  not  utilized  in 
current  therapeutics  (Ref.  3]. 

The  Panel  reviewed  one  submission 
for  a  marketed  product  that  contained 
labeling  information  but  no  data  on  the 
safety  or  effectiveness  of  gentian  violet 
(Ref.  4]. 

(1)  Safety.  The  Panel  concludes  that 
gentian  violet  is  safe  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  moudi 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Gentian  violet  is  an  antibacterial, 
antifungal,  and  anthelmintic  dye.  The 
oral  LDm  in  mice  and  rats  is  1.2  to  10  g/ 
kg.  Locally,  when  applied  to  the  mucous 
membranes  and  skin,  gentian  violet  is 
nontoxic.  When  ingested  it  may  cause 
nausea,  vomiting,  dianhea,  and 
lassitude.  Intravenous  injection  of 
impure  preparations  may  produce  a 
servere  shock-like  reaction. 

Gentian  violet  has  been  used  by  the 
oral  route  as  an  anthelmintic  because  it 
is  active  against  Oxyuris  vennicularis 
(pinworm).  Pinworm  infection  was  once 
treated  by  giving  50  mg  in  enteric-coated 
tablets  which  had  a  4-hour 
disintegration  time,  three  times  a  day 
before  meals  for  8  to  10  days.  Children 
were  given  5  to  10  mg  a  day  for  each 
year  of  age  in  divided  doses.  After  an 
interval  of  a  week,  the  course  was 
repeated. 

Severe  heart,  kidney,  or  liver  disease 
are  considered  to  be  contraindications 
to  the  use  of  the  dye  internally.  Slough 
of  the  mucous  membranes  of  the  mouth 
has  been  reported  in  children  when 
gentian  violet  was  used  as  an 
anthehnintic  dye. 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufficient  data  to  pennit 


"KT— 

the  final  clasification  of  the  -•^'^ 

effectiveness  of  gentian  violet  as  an 
OTC  antimicrobial  agent  for  topical  use 
on  the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  limits  set  forth  below. 

Gentian  violet  is  bactericidal  to  gram- 
positive  organisms,  particularly 
staphylocci,  Corynebacten'uw 
diphtheriae,  and  Pseudomonas 
pyocyanea.  Gram-negative  bacteria  and 
tubercle  bacilli  are  not  affected  by 
gentian  violet.  Gentian  violet  inhibits 
the  growth  of  the  spirochete  that  causes 
Vincent's  angina  as  well  as  the  growth 
of  fungi  such  as  Candida,  torula. 
epidermophyton.  and  trichophyton. 

Gentian  violet  forms  precipitates  with 
necrotic  tissue,  and  this  property  was 
formerly  used  in  treatment  of  bums. 
Gentian  violet  is  used  in  aqueous 
solutions  to  treat  lesions  of  the  skin  and 
mucous  membranes  in  which  gram- 
positive  bacteria  are  the  causative 
pathogen.  These  lesions  require 
identification  by  a  physician  and  are  not 
amenable  to  self-diagnosis  and 
treatment. 

Topical  application  of  a  1-percent 
solution  is  effective  in  the  treatment  of 
infections  due  to  Candida  albicans, 
otherwise  known  as  thrush.  Diagnosis 
and  treatment  of  thrush  requires  the 
services  of  a  physician  or  dentist. 

For  the  most  part  gentitm  violet  has 
been  replaced  by  more  effective 
substances.  It  stains  certain  dental 
restorations  and  the  oral  tissues  and  is 
no  longer  used  in  the  treatment  of  oral 
infections. 

The  Panel  concludes  that  there  are 
insufficient  data  from  controlled  studies 
to  establish  the  effectiveness  of  gentian 
violet  as  an  antimicrobial  agent  for  the 
treatment  of  symptoms  such  as  sore 
mouth  and  sore  throat. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older:  Swab 
affected  area  with  a  1.0-percent  solution 
of  gentian  violet  not  more  than  two  to 
three  times  daily.  For  children  under  3 
yean  of  age.  there  is  no  recommended 
dosage  except  under  the  advice  and 
supervision  of  a  dentist  of  physician. 

(4]  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  healt  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.l.  above — Category  I 
Labeling.)  The  Panel  proposes  the 
Category  III  indication  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.3.  below — Category  III 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
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below  for  OTC  oral  health  care 
antimicrobial  agents.  (See  part  IV. 
paragraph  C.  below — Data  Required  for 
Evaluation.) 
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m.  Hydrogen  peroxide.  The  Panel 
concludes  that  hydrogen  peroxide  is 
safe,  but  that  there  are  insufficient  data 
available  to  permit  final  classification  of 
the  effectiveness  of  hydrogen  peroxide 
as  an  OTC  antimicrobial  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

Synonyms  for  hydrogen  peroxide 
(HtOt)  are  hydrogen  dioxide  and 
hydroperoxide  (Ref.  1).  Hydrogen 
peroxide  is  a  colorless,  rather  unstable 
liquid  with  a  bitter  taste,  and  it  is 
caustic  to  the  skin.  It  is  miscible  with 
water,  soluble  in  ether,  and  insoluble  in 
petroleum  ether.  Hydrogen  peroxide  is 
decomposed  by  many  organic  solvents. 
Solutions  of  hydrogen  peroxide 
gradually  deteriorate  and  are  usually 
stabilized  by  the  addition  of  acetanilide 
or  similar  organic  materials  (Ref.  1). 

Hydrogen  peroxide  solution  3  percent, 
also  known  as  hydrogen  dioxide 
solution  or  oxydol,  contains  2.5  to  3.5 
percent  by  weight  of  HiOi  which  is 
equal  to  8  to  12  volumes  of  oxygen.  It  is 
classified  as  a  topical  anti-infective  (Ref. 
1).  This  concentration  has  been  widely 
used  as  a  cleansing  and  topical 
antiseptic  agent  for  suppurative  wounds 
and  inflammation  of  the  skin  and  the 
mucous  membranes.  The  dental 
profession  also  uses  it  for  irrigation 
during  root  canal  therapy  and  as  a 
mouth  rinse  for  acute  necrotizing 
gingivitis.  The  impleasant  taste  of 
hydrogen  peroxide  has  been  suggested 
to  be  due  to  the  acetanilide  (Ref.  2). 

The  SO-percent  solution  of  hydrogen 
peroxide  (superoxol)  is  a  strong 
oxidizing  agent  that  has  been  used  for 
bleaching  of  vital  and  pulpless  teeth. 
The  soft  tissues  of  the  mouth  should  be 
protected  against  its  irritant  action  by 
the  use  of  a  rubber  dam. 

The  decomposition  of  hydrogen 
peroxide  can  be  hastened  by  the  action 
of  enzymes,  such  as  catalase  (hydrogen 
peroxide  oxidoreductase),  peroxidases, 
reduced  nicotinamide  adenine 


dinucleotide  phosphate  (NADP),  and 
cytochrome  c. 

In  the  decomposition  of  hydrogen 
peroxide,  one  molecule  releases  one 
atom  of  oxygen  which  combines  with  a 
substrate  that  is  oxidized. 

(1)  Safety.  The  Panel  concudes  that 
hydrogen  peroxide  is  safe  as  an  OTC 
antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat  when  used  within 
the  proposed  dosage  limit  set  forth 
below. 

A  submission  to  the  Panel  on 
hydrogen  peroxide  contains  no  data 
relating  to  any  aspect  of  safety  (Ref.  3]. 
However,  a  submission  to  the  Advisory 
Review  Panel  on  OTC  Dentifrice  and 
Dental  Care  Drug  Products  (Ref.  4) 
contains  a  literature  review  as  well  as 
studies  with  10  percent  hydrogen 
peroxide  contained  in  proprietary  gels. 

The  comparative  oral  irritant  actions 
of  hydrogen  peroxide  and  sodium 
perborate,  when  these  substances  were 
used  as  dentifrices,  have  been  described 
(Ref.  5).  Soditun  perborate  was  found  to 
be  the  more  irritating,  although 
hydrogen  peroxide  also  produced 
noticeable  changes,such  as  edema  and 
ulceration  of  the  mucous  membranes  of 
the  gingival  and  lingual  areas.  Hydrogen 
peroxide  should  not  be  used  as  a 
mouthwash  f  A*  long  periods  of  time.  The 
acidity  of  even  diluted  solutions  of 
hydrogen  peroxide  will  result  in  the 
decalcification  of  tooth  substance. 
Continued  long  use  may  also  result  in 
the  development  of  a  black  hairy  tongue 
(Ref.  6). 

Relatively  litde  information  has  been 
found  in  the  literature  regarding  the 
acute  toxicity  of  hydrogen  peroxide,  but 
it  appears  to  be  low.  Spector  (Ref.  7) 
states  that  the  approximate  LDm  for  rats 
is  21  mg/kg  if  given  intravenously  and 
700  mg/kg  when  applied  cutaneously. 
Gosselin  et  al.  (Ref.  8)  also  indicate  a 
low  toxicity.  They  comment  that  there 
are  no  primary  effects  when  hydrogen 
peroxide  is  ingested  because  it  is 
decomposed  in  the  bowel  before 
a^^rption.  However,  decomposition  is 
associated  with  the  release  of  large 
volumes  of  oxygen,  a  volume  of  oxygen 
equal  to  10  times  the  volume  of  the 
solution,  and  esophagitis  and  gastritis 
may  occur.  Rupture  of  the  colon, 
proctitis,  and  ulcerative  colitis  have 
been  reported  to  follow  hydrogen 
peroxide  enemas. 

There  are  studies  (Ref.  4)  that 
estimate  that  the  LDm  of  10  percent 
hydrogen  peroxide  contained  in  various 
gels  that  were  adminstered  orally  in  six 
rats  is  over  5  g/kg.  No  controls  were 
used,  so  the  possible  inactivation  of 
peroxide  toxicity  by  the  gels  is 
uncertain.  No  irritation  of  the  stomach 


mucosa  was  observed  in  the  rats 
receiving  10  percent  hydrogen  peroxide 
in  gels,  although  only  2  rats  were 
sacrificed.  The  same  studies  indicated 
that  0:2  mL  of  the  test  gels  were  only 
transientiy  irritating  in  hamster  cheek 
pouches  in  24  wnimHln  or  guinea  pig 
gingiva  in  6  animals. 

Martin  et  al.  (Ref.  9)  studied  the 
irritant  effect  of  hydrogen  peroxide  on 
the  gingiva  of  anesthetized  dogs  by 
applying  a  1-percent  solution  via  a 
continuous  drip  onto  a  cotton  pledget  at 
the  rate  of  15  mL/hr.  iTie  number  of 
animals  used  was  not  stated.  Edema 
resulted  which  was  followed  by 
complete  destruction  and  slou^iing  of 
the  comified  layer  of  the  epithelial  cells. 
Other  histological  changes  were  also 
noted. 

In  a  similar  study,  Dorman  and  Bishop 
(Ref.  10)  applied  1.2  percent  hydrogen 
peroxide  by  continuous  drip  to  tongues 
of  10  anesthetized  dogs.  Edema 
invariably  occiured  within  30  minutes, 
reaching  a  peak  in  3  to  4  hours. 

In  a  study  of  the  possible 
anticariogenic  effects  of  0J&  percent  to 
1.5  percent  hydrogen  peroxide  added  to 
the  drinking  water  of  rats,  Shapiro,  Brat 
and  Ershoff  (Ref.  11)  noted  that  growth, 
as  determined  by  body  weight  was 
retarded  over  an  &-week  period  as 
compared  to  the  controls.  However,  the 
control  animals  were  neither  pair-fed 
nor  pair-watered  so  this  observation  is 
not  conclusive.  Lisanti  and  Eichel  (Ref. 
12)  also  noted  a  weight  reduction  in 
hamsters  receiving  3  percent  hydrogen 
peroxide  in  the  drinking  water  for  55 
days,  but  there  again  pair-feedii^  and 
pair- watering  were  not  done. 

Eighty-eight  dental  students  self- 
administered  a  6-  to  12.5-percent 
hydrogen  peroxide  solution  (Ref.  4). 
They  used  it  as  a  mouthwash  or  dipped 
their  toothbrushes  into  the  solution 
before  brushing  their  teeth.  Application 
of  the  hydrogen  peroxide  was  2  to  3 
times  per  day  for  a  period  ranging  from  1 
to  2.5  months.  Some  gingival  changes 
were  noted  (6.4  percent  "redder,"  3.4 
percent  "paler")  and  6.8  percent  of  the 
group  developed  hyperkeratinized 
filiform  papillae  of  the  tongue.  Black 
hairy  tongue,  which  seems  to  be 
associated  mainly  with  prolonged  usage 
of  carbamide  peroxide  and  sodium 
perborate  (Ref.  13),  was  not  observed. 

Biopsies  of  the  attached  interdental 
epithelium  of  30  male  patients  were 
made  after  topical  application  with  30 
percent  hydrogen  peroxide  (Ref.  14).  The 
peroxide  was  applied  three  times  per 
week  for  4  weeks  to  the  interdental 
papilla.  Applications  were  for  1  minute, 
followed  by  irrigation  with  water.  The 
mitotic  index  was  increased  5  to  8  fold. 
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However,  single  applications  of 
hydrogen  peroxide  has  the  effect  of  a 
prolongation  of  mitosis  suggesting  that 
the  increased  rate  of  mitosis  was  more 
apparent  than  real. 

In  a  study  by  Orban  (Ref.  15).  the 
application  of  30  percent  hydrogen 
peroxide  twice  weekly  for  3  to  6  weeks 
was  reported  to  result  in  signiflcant 
changes  in  the  epithelium  and 
connective  tissues  of  chronically 
inflamed  gingival  tissue.  The  basal  cell 
layer  became  considerably  thicker,  an 
increase  in  mitosis  was  noticed,  and 
irregular  rete  pegs  penetrated  deeply 
into  the  connective  tissue.  Proliferation 
of  the  connective  tissue  took  place,  and 
hyperkeratosis  of  the  epithelium  was 
observed.  The  author  interpreted  these 
changes  as  beneHcial  for  healing.  No 
mention  was  made  of  the  number  or  age 
of  the  subjects  used,  the  exact  site  of 
application  of  the  agent  (although 
application  to  the  free  gingiva  is  shown 
in  a  photograph],  the  method  of 
application,  or  the  duration  of 
application. 

One  reference,  without  referring  to 
any  experimental  data,  stated 
"hypochlorite  or  peroxide  solutions  at 
concentrations  above  7  percent  may  be 
regarded  as  toxic  to  soft  tissue,  and 
hence  must  be  used  prudently"  (Ref.  16). 

Knighton  (Ref.  17),  however,  states 
that  hydrogen  peroxide  should  not  be 
used  on  newly  granulating  surfaces 
because  it  tends  to  break  down  the  new, 
delicate  tissue  growth. 

The  Panel  concludes  that 
concentrations  up  to  3  percent  of 
hydrogen  peroxide  are  safe  for  OTC  use 
on  the  mucous  membranes  of  the  mouth 
and  throat. 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insuf^cient  data  available 
to  permit  final  classification  of  the 
effectiveness  of  hydrogen  peroxide  as 
an  OTC  antimicrobial  agent  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Most  bacteria  are  relatively  resistant 
to  the  action  of  peroxides.  This  relative 
resistance  may  be  the  result,  in  part,  of 
the  bacterial  production  of  the  enzyme 
catalase  that  is  present  in  some 
cytochrome-containing  aerobic  and 
facultative  anaerobic  bacteria.  Some 
anaerobic  bacteria  that  lacks  catalase 
produce  peroxidase  enzymes  in  Ueu  of 
the  catalase.  Both  catalases  and 
peroxidases  are  listed  under  the  general 
enzyme  classification 
"hydroperoxidases." 

Hydrogen  peroxide,  if  allowed  to 
reach  a  high  concentration,  is  toxic  to 
bacteria  in  vitro.  However,  the 
concentration  of  the  "hydroperoxidases" 
either  by  the  bacteria  themselves  or  by 


the  tissues  in  vivo  prevents  the 
accumulation  of  this  large  threshold 
concentration. 

Catalase  has  two  activities.  It 
decomposes  hydrogen  peroxide,  and  it 
oxidizes  secondary  substrates.  Catalase 
activity  is  present  in  nearly  all  human 
organs  and  cells.  The  liver  and  kidney 
and  the  erythrocytes  are  rich  in 
catalases.  Oral  tissues  also  have  tissue 
catalases.  The  tissue  catalases  function 
in  the  same  manner  as  microbial 
catalases.  i.e.,  they  prevent  the 
accumulation  of  noxious  HtO«. 

Human  leukocytes  and  erythrocytes 
produce  peroxidases.  The  saliva 
contains  sahvary  peroxidases.  The 
mechanism  of  action  of  these 
peroxidases  is  similar  to  the  action  of 
the  catalases.  The  released  oxygen 
combines  with  a  substrate  to  form 
another  compoimd  and  no  gas  is 
evolved. 

One  moleciUe  of  catalase  can 
deompose  44,000  molecules  of  hydrogen 
peroxide  per  second.  This  indicates  that 
a  minute  amount  of  enzyme  is  able  to 
decompose  a  large  amount  of  peroxide. 

It  was  long  thought  that  the  activity 
and  growth  of  obligate  anaerobes  were 
inhibited  or  killed  by  hydrogen  peroxide 
because  they  lack  the  catalase 
possessed  by  some  aerobes,  e.g.. 
Staphylococcus  aureus.  However, 
aerobes  and  facultative  anaerobes, 
which  lack  catalase,  are  not  necessary 
killed  by  HtOi.  Recent  findings  suggest 
that  a  highly  reactive  and  very  toxic 
superoxide  formed  by  flavoenzymes 
inhibits  anaerobes  because  they  do  not 
produce  the  superoxide  dimutase 
produced  by  aerobes. 

Alternatively,  the  maintenance  of 
certain  essential  enzymes  in  an  oxidized 
state  may  prevent  some  anaerobes  from 
multiplying  because  oxygen  prevents 
flavoproteins  from  functioning  (Ref.  18). 
The  potential  activity  of  HiOi  is, 
therefore,  complex  and  requires  a 
knowledge  of  die  metabolic  pathways  of 
the  specific  susceptible  or  resistant 
microorganisms. 

In  one  clinical  study  (Ref.  19),  0.3 
percent  hydrogen  peroxide  was 
compared  with  0.3  percent  sodium 
peroxyborate  in  reducing  the  severity  of 
acute  necrotizing  ulcerative  gingivitis. 
Twenty-five  patients  were  used  in  each 
group  during  a  double-blind  trial.  As 
judged  by  clinical  observation  and 
patient  response,  both  compounds  were 
found  to  be  effective  with  no 
statistically  significant  differences 
between  the  two  compounds.  However, 
since  this  study  utilized  no  control,  the 
efficacy  could  have  been  due  to  a 
mechanical  effect  which  might  be 
obtained  by  rinsing  with  saline  solution 
or  water. 


Another  study,  although  not  designed 
to  directly  evaluate  the  clinical 
effectiveness  of  hydrogen  peroxide, 
contains  data  which  should  be  noted.  In 
this  study,  which  was  designed  to 
evaluate  antiseptic  activity,  six  subjects 
rinsed  their  mouths  for  1  minute  twice 
daily  over  a  5-day  period  with  0.5 
percent  hydrogen  peroxide  suspended  in 
33  percent  glycerin.  No  irritation  of  the 
oral  mucosa  was  noted,  but  when  0.75 
percent  hydrogen  peroxide  in  50  percent 
glycerin  was  used  "certain  subjects 
noted  irritation  of  the  mouth  and  gums 
as  evidenced  by  chapping  and  loss  of 
taste."  No  explanation  for  this 
observation  is  offered,  but  it  seems 
probable  that  these  effects  could  have 
been  due  to  the  hiunectant  effect  of  the 
50-percent  glycerin  rather  than  the  0.75- 
percent  hydrogen  peroxide  (Ref.  20). 

A  further  reference  suggests  that 
hydrogen  peroxide  "is  one  of  the  better 
agents"  to  discourage  new  tissue 
proliferation  and  promote 
epithelialization  over  the  newly  formed 
tissue  (Ref.  16).  The  application,  which 
is  not  described,  was  intended  to  be 
used  after  periodontal  surgery.  No 
substantiating  data  are  presented. 

Many  bacteriological  studies  have 
been  performed  with  more  stable  forms 
of  hydrogen  peroxide,  such  as 
carbamide  peroxide  in  glycerin,  but 
relatively  few  with  hydrogen  peroxide 
alone.  Concentrations  as  low  as  0.1  to 
0.25  percent  are  said  to  kill  Escherichia 
coli  and  Staphylococcus  aureus  in  1 
hour,  but  in  5  minutes.  Obviously,  the  1- 
hour  in  vitro  exposure  time  is  unlikely  to 
occur  in  vivo  because  of  the  rapid 
decomposition  by  tissue  and  salivary 
catalase  and  by  tissue  peroxidase.  In 
fact,  most  of  the  early  reports,  circa  1940 
to  1950.  on  the  bacterial  activity  of 
hydrogen  peroxide  in  vitro  failed  to  take 
into  account  the  conditions  which  exist 
in  vivo  and  include  rapid  breakdown  in 
the  presence  of  tissue,  blood,  and  saliva. 
It  is  difficult  to  imagine  circumstances 
whereby  hydrogen  peroxide  kills 
bacteria,  but  is  not  injurious  to  tissue. 

The  Panel  concludes  that  there  are 
insufficient  data  from  controlled  studies 
to  establish  the  effectiveness  of 
hydrogen  peroxide  as  an  antimicrobial 
agent  for  the  treatment  of  symptoms 
such  as  sore  mouth  and  sore  throat. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older:  Use 
hydrogen  peroxide  in  concentrations  up 
to  3  percent.  For  children  under  3  years 
of  age,  there  is  no  recommended  dosage 
except  the  advice  and  supervision  of  a 
dentist  or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  antimicrobial 
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active  ingredients.  (See  part  IV. 
paragraph  B.2.  above — Categroy  I 
Labeling.)  The  Panel  proposes  the 
Category  III  indication  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.3.  below — Category  III 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
antimicrobial  agents.  (See  part  IV. 
paragraph  C.  below — ^Data  Required  for 
Evaluation.) 
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n.  Iodine.  The  Panel  concludes  that 
there  are  insufficient  data  available  to 
permit  final  classification  of  the  safety 
and  effectiveness  of  iodine  as  an  OTC 
antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat  when  used  within 
the  proposed  dosage  limit  set  forth 
below. 

Iodine  is  an  element,  being  one  of  the 
four  halogens.  All  four  halogens  are 
oxidizing  agents.  Its  moleculer  is 
diatomic  (Is).  It  was  first  discovered  in 
1811  by  Courtois  {Ret.  1).  Iodine  is 
obtained  &om  seaweed  and  certain 
algae,  in  sea  water,  brine,  oil  field 
brines,  and  from  Chilean  saltpeter. 
Elemental  iodine  consists  of  bluish- 
black  scales  or  plates  with  a  metallic 
luster  (Ref.  2).  It  sublimes,  giving  off  a 
violet  vapor  which  is  corrosive.  Iodine 
melts  at  113°  C,  but  is  volatile  at 
ordinary  room  temperatui^.  One  gram 
dissolves  in  2.950  mL  water,  12.5  mL 
alcohoL  10  mL  benzene,  50  mL  carbon 
tetrachloride,  and  80  mL  glycerin.  It  is 
finely  soluble  in  solutions  of  water- 
soluble  iodides,  such  as  those  of  sodium 
and  potassium,  and  in  mixtures  of 
alcohols  and  aqueous  iodides.  These 
hydroalcoholic  solutions  are  used  as 
germicides  and  belong  to  a  group  of 
iodinated  coltapounds  called 
"iodophors." 

Iodine  is  incompatible  with  oil  of 
turpentine,  starch,  tannin,  alkalis, 
alkaloids,  and  metallic  salts. 

Iodine  is  an  essential  element  found  in 
plant  foods.  Animals  used  for  food  that 
feed  on  plants  containing  iodine  are  also 
a  source  of  the  element.  Iodine 
deficiency  results  in  goiter.  The  minimal 
daily  requirement  of  iodine  has  been 
estimated  to  be  100  /xg  in  terms  of 
elemental  iodine.  Iodine  was  first  used 
therapeutically  in  1819  for  the  treatment 
of  goiter.  Iodine  preparations  have  been 
listed  in  the  "United  States 
Pharmacopeia"  since  1840. 

The  acceptable  composition  for 
tincture  of  iodine  is  not  less  than  1.8  g 
and  not  more  than  2.2  g  of  iodine,  and 
not  less  than  2.1  g  and  not  more  than  2.6 
g  of  sodium  iodide  in  each  100  mL  of  44 


to  50  percent  ethyl  alcohol  or  an 
appropriate  denatured  alcohoL 

(1)  Safety.  The  Panel  concludes  that 
there  are  insufficient  data  available  to 
permit  final  classification  of  the  safety 
of  iodine  as  an  OTC  antimicrobial  agent 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

Elemental  iodine  has  local  irritant  and 
germicidal  actions  (Ref.  1).  It  has  been 
used  as  a  coimterirritant  in  various 
forms  of  arthritis,  particularly  those  due 
to  trauma.  Solutions  of  elemental  iodine 
have  been  a  frequent  cause  of 
poisioning.  The  symptoms  of  acute  toxic 
reactions  are  pain  in  the  epigastrium 
followed  by  nausea  and  vomiting.  Hie 
vomitus  may  be  brown  or  blue  if  there 
has  been  any  starch  in  the  stomach  and 
later  may  become  bloody.  Excessive 
thirst  abdominal  cramps,  and 
circulatory  failure  may  follow  in  sievere 
cases.  Hie  most  effibient  antidote  is  a 
solution  of  sodium  thiosulfate.  When 
this  is  not  available,  several 
tablespoonsful  of  cornstarch  stirred  with 
water  may  be  used  In  its  absence, 
bread  or  other  starchy  materials  may  be 
ingested  (Ref.  3). 

Iodine  or  iodine  derivatives,  such  as 
sodium  or  potassiiun  iodine,  and  organic 
compounds  containing  iodine  which  are 
given  continuously  over  long  periods  of 
time,  even  in  medicinal  doses,  give  rise 
to  a  more  or  less  serious  type  of  chronic 
toxicity  known  as  iodism.  This  is  usually 
characterized  by  pain  or  heaviness  in 
the  region  of  the  frontal  sinuses.  In  some 
instances,  soreness  of  the  mucous 
membrane  of  the  mouth  and  throat 
results.  Skin  lesions  of  all  degrees  of 
severity  have  followed  internal  use  of 
iodides  in  sensitive  persons.  Absorption 
of  iodides  has  caused  the  shrinkage  of 
the  breasts  in  the  female  and  atrophy  of 
the  testicles  in  the  male.  The  protracted 
use  of  iodides  may  cause  parotitis 
apparently  due  to  plugging  of  the  ducts 
of  the  salivary  glands  by  dead  or  injured 
cells.  In  some  instances,  sensitivity,  to 
iodides  may  be  responsible  for 
vasculitis  and  polyarteritis. 

Gleason  et  al.  (Ref.  4)  rate  the  toxicity 
of  elemental  iodine  as  5  (extremely 
toxic  with  a  probable  lethal  dose  of  5  to 
50  mg/kg).  A  study  of  attempted 
suicides  associated  with  iodine 
ingestion  indicates  that  the  lethal  range 
is  from  a  few  tenths  of  a  gram  to  more 
than  20  g  (Ref.  5).  The  probable  mean 
lethal  dose  is  between  2  and  4  g  of  free 
elemental  iodine.  Poisoning  is  mainly     ~ 
due  to  its  oxidizing  and  the  corrosive 
action  on  the  gastrointestinal  tract 
Povidone-iodine  is  less  toxic  than  the 
iodine  and  other  iodophors. 
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Iodine  produces  a  mahogany  stain 
when  applied  to  the  skin.  Smarting, 
erythematous  inflammation,  infiltration 
of  subcutaneous  tissue,  desquamation  of 
the  epidermis  into  large  shreds,  and 
vesication  of  tissues  may  result  after 
repeated  application. 

The  efl^ects  of  iodine  on  the  mucous 
membranes  are  even  more  severe  than 
on  the  skin  and  may  produce  ulceration, 
corrosion,  and  sloughing.  This  action  is 
chemical  in  nature  since  it  precipitates 
protein.  The  protein  dissociates  the 
releases  iodide  so  that  its  action  is 
prolonged,  as  it  is  in  skin.  Iodine  is 
absorbed,  somewhat,  &om  the  skin  and 
excreted  mainly  in  the  urine  as  the 
iodide  ion.  Dilute  solutions  in  non- 
irritating  strength  are  absorbed  from  the 
mucous  membranes  and  are  distributed 
systemically.  (See  part  IV.  paragraph 
B.3.t.  below — Povidone-iodine.) 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufHcient  data  available 
to  permit  Hnal  classiHcation  of  the 
effectiveness  of  iodine  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Elemental  iodine  is  one  of  the  most 
potent  germicides  available.  However, 
its  effectiveness  as  an  antimicrobial 
agent  on  the  mucous  membranes  of  the 
mouth  and  throat  in  the  rehef  of  the 
symptoms  of  sore  throat  and  sore  mouth 
has  not  been  established. 

Iodine  has  a  long  history  of  use  as  a 
broad-spectrum  antimicrobial  agent.  It  is 
recognized  as  having  activity  against 
fungi,  viruses,  and  both  gram-positive 
and  gram-negative  bacteria,  liie  phenol 
coefficient  of  iodine  may  vary  between 
180  and  237  depending  upon  the 
character  of  the  solvent  and  the  species 
of  bacteria  tested.  It  is  believed  that  all 
microrganisms  are  killed  by  the  same 
concentration  of  iodine,  but  that  various 
environmental  conditions  in  a  wound  or 
on  the  skin  or  other  surfaces  cause 
changes  in  the  concentration  necessary 
for  the  killing  effect.  Albumin  decreases 
the  bactericidal  action  of  iodine.  In  the 
presence  of  blood  serum  a  1:200,000 
solution  has  been  bactericidal  to 
staphylococci.  Most  antiseptics  are 
ineffective  aganist  tubercle  bacilli,  but 
iodine  in  concentrations  as  low  as  0.0625 
percent  is  bactericidal  to  human 
tubercle  bacilli  in  cultures  and 
suspensions.  Iodine  will  kill  anthrax 
spores,  but  solutions  as  strong  as  7 
percent  of  the  tincture  must  be  used,  and 
an  exposure  of  2  hours  is  required  for 
such  an  action. 

Iodine  is  still  considered  by  many  to 
be  one  of  the  best  wound  disinfectants, 
but  it  should  never  be  appUed  in 
concentrations  greater  than  2  or  3 


percent.  Iodine  has  been  and,  in  some 
cases,  is  still  used  to  sterilize  the  skin 
prior  to  surgical  procedures.  It  may  be 
employed  in  strengths  of  5  to  10  percent 
for  this  purpose.  Iodine  is  of  benefit  in 
the  treatment  of  fungus  infections  of  the 
skin  such  as  ringworm,  foveas,  etc.  In 
these  conditions,  it  may  be  applied  as  a 
solution  of  the  tincture  (Ref.  6). 

Elemental  iodine  precipitates  proteins. 
The  iodine  is  partly  absorbed,  partly 
loosely  bound,  and  partly  converted  into 
iodide  ions.  This  precipitation  causes 
persistent  irritation,  usually  short  of 
corrosion.  Since  the  iodine  itself  is 
loosely  bound,  it  continues  to  penetrate 
into  the  cells  so  that  the  action  extends 
deeply.  In  the  process  of  acting  as  an 
antimicrobial  agent,  iodine  also  injures 
some  of  the  host  cells.  The  effect  of  this 
tjrpe  of  injury  on  wound  healing  is  a 
matter  of  concern  to  the  Panel.  The 
iodine  is  used  in  the  form  of  tinctures  or 
watery  (hydroalcoholic)  solutions. 

The  official  tincture  contains  3.5 
percent  iodine  and  a  "strong  solution" 
(Lugol's  solution]  contains  7  percent 
iodine  in  potassium  iodide.  The 
potassium  iodide  makes  the  tinctures 
more  stable  and  more  miscible  with 
water.  Iodine  ointments  release  their 
iodine  slowly  so  their  action  is  milder 
and  less  effective  than  that  of  solutions. 
A  part  of  the  iodine  is  chemically 
combined  with  the  base  in  some  of  the 
proprietary  ointments  so  that  it  caimot 
react  with  the  proteins  and  is,  therefore, 
ineffective. 

The  antiseptic  action  of  iodine  is  used 
to  prepare  the  skin  for  operations.  A  3- 
percent  alcoholic  solution  is  painted 
over  the  dried  skin  in  the  operative  field 
on  the  preceding  day  and  again  on  the 
day  of  the  operation.  This  is  preferable 
to  the  official  tincture  since  the 
potassium  iodide  in  the  latter  delays 
drying  and  penetration.  Severe  irritation 
may  result.  The  value  of  iodine  for 
wound  disinfection  is  disputable  on  the 
basis  that  the  tissue  injury  may  be  more 
of  a  detriment  and  delay  wound  healing, 
offsetting  the  beneHts  of  its  antiseptic 
action.  Extensive  application  to  the  skin 
sometimes  produces  nervous 
phenomena  and  fever. 

These  effects  of  iodine  on  the  skin  end 
minor  wounds  are  mentioned  in  detail  to 
emphasize  the  potency  of  iodine  as  an 
antimicrobial  agent  and  to  indicate  that 
it  is  capable  of  causing  injury  to  the  host 
cells.  The  cells  of  the  mucous 
membranes  of  the  oral  cavity  are  more 
delicate  and  are  more  easily  injured  by 
chemical  agents  than  those  of  the  skin. 
The  Panel  is  concerned  about  the 
possible  adverse  effects  of  iodine  in  the 
mouth  and  throat.  Insufficient  data  exist 
concerning  such  adverse  effects 
particularly  for  use  in  rinses  and 


mouthwashes  on  a  daily  basis  for  < 
months  at  a  time. 

Iodine  manifests  no  known  topical 
anesthetic  properties  which  relieve  pain 
due  to  sore  throat  or  sore  mouth. 

The  Panel  concludes  that  there  are 
insufficient  data  from  controlled  studies 
to  establish  the  effectiveness  of  iodine 
as  an  antimicrobial  agent  for  the 
treatment  of  symptoms  such  as  sore 
throat  and  sore  mouth. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older  Use  a 
1.0-  to  2.0-percent  concentration  of 
iodine  in  aqueous-alcoholic  solutions  in 
the  form  of  a  rinse,  gargle,  spray,  or 
swabbed  over  the  affected  area,  not 
more  than  three  to  four  times  daily.  For 
children  under  3  years  of  age,  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  [See  part  IV. 
paragraph  B.l.  above — Category  I 
Labeling.]  The  Panel  proposes  die 
Category  III  indication  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.3.  below — Category  III 
Labeling.] 

(5)  Evaluation.  Data  to  demonstrate 
safety  and  effectiveness  will  be  required 
in  accordance  with  the  guidelines  set 
forth  below  for  OTC  oral  health  care 
antimicrobial  agents.  (See  part  IV. 
paragraph  C.  below — Date  Required  for 
Evaluation.] 
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o.  Menthol.  The  Panel  concludes  that 
menthol  is  safe,  but  that  there  are 
insufficient  data  available  to  permit 
final  classification  of  the  effectiveness 
of  menthol  as  an  OTC  antimicrobial 
agent  for  toi^ical  use  on  the  mucous 
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membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

Menthol  is  also  known  as 
hexahydrothymol  and  peppermint 
camphor  (Ref.  1).  It  is  a  secondary 
alcohol  obtained  from  peppermint  oil 
and  other  mint  oils  or  prepared 
synthetically  by  hydrogenation  of 
thymol.  Menthol  is  used  as  an  analgesic, 
antipruritic,  and  local  stimulant  to  3ie 
mucous  membranes  and  as  a 
counterirritant.  The  general 
characteristics  of  menthol  have  been 
described  elsewhere  in  this  document. 
(See  part  III.  paragraph  B.l.f.  above — 
Menthol). 

(1)  Safety.  The  safety  of  menthol  has 
been  described  elsewhere  in  this 
document.  (See  part  HI.  paragraph  B.l.f. 
(1)  above — Safety). 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufHcient  data  available 
to  permit  final  classification  of  the 
effectiveness  of  menthol  as  an  OTC 
active  antimicrobial  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat  when  used  within 
the  proposed  dosage  limit  set  forth 
below. 

Menthol  is  a  constituent  of  certain 
volatile  oils,  depending  upon  the  source 
of  the  oil.  Menthol  is  lipophilic  and.  for 
this  reason,  has  been  regarded  as  an 
antimicrobial  agent.  It  is  actively 
germicidal,  being  more  powerful  than 
phenol  (Ref.  2).  Gershenfeld  and  Miller 
(Ref.  3)  found  that  even  the  satiu-ated 
aqueous  solution,  which  is  very  dilute, 
has  some  antiseptic  properties;  however, 
there  are  no  data  to  indicate  the 
broadness  of  its  spectrum  and  the 
degree  of  its  antimicrobial  activity. 
Menthol  has  been  administered  orally  in 
the  doses  of  30  to  120  mg  as  an  interal 
antiseptic.  Menthol  is  used  topically  in  a 
1-  to  IG-percent  solution.  Diluted 
solutions  have  been  used  to  control 
superficial  infections  on  the  skin. 

A  submission,  in  which  a  mixture  of 
thymoh  menthol,  eucalyptol,  and  methyl 
salicylate  was  tested  in  vitro  for 
antimicrobial  activity,  alleges  that 
menthol  possesses  antimicrobial  activity 
(Ref.  4).  The  testing  was  not  performed 
with  the  individual  ingredient  alone.  The 
testing  was  performed  by  removing 
menthol  from  the  mixture  and 
determining  the  effectiveness  of  the 
mixture  when  menthol  was  absent.  Less 
antimicrobial  activity  was  noted  when 
the  menthol  was  removed.  The  Panel 
does  not  consider  this  data  to  be  proof 
of  effectiveness  of  menthol  as  an 
antimicrobial  agent  when  us^  as  a 
single  ingredient. 

The  Panel  concludes  that  there  are 
insufficient  data  fiom  controlled  studies 
to  establish  the  effectiveness  of  menthol 


as  an^antimicrobial  agent  for  the 
treatment  of  symptoms  such  as  sore 
mouth  and  sore  throat. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older:  Use  a 
0.04-  to  2.0-percent  concentration  of 
menthol  in  the  form  of  a  rinse, 
mouthwash,  gargle,  or  spray  not  more 
than  three  to  four  times  daily.  Use  a 
lozenge  containing  2.0  to  20.0  mg  of 
menthol  every  2  hours  if  necessary.  For 
children  under  3  years  of  age,  there  is  no 
reconunended  dosage  except  luider  the 
advice  and  supervision  of  a  dentist  or 
physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  antimicrobial  active 
ingredients.  (See  part  IV.  paragraph  B.l. 
above — Category  I  Labeling.)  The  Panel 
proposes  the  Category  III  indication  for 
products  containing  oral  health  care 
antimicrobial  active  ingredients.  (See 
part  rv.  paragraph  B.3.  below— Category 
m  Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
antimicrobial  agents.  (See  part  IV. 
paragraph  C.  below— Data  Required  for 
Evaluation.) 
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p.  Methyl  salicylate.  The  Panel 
concludes  that  methyl  salicylate  is  safe, 
but  that  there  are  insufficient  data 
available  to  permit  final  classification  of 
the  effectiveness  of  methyl  salicylate  as 
an  OTC  antimicrobial  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below.- 

The  Panel  has  evaluated  methyl 
salicylate  as  a  topical  anesthetic/ 
analgesic  elsewhere  in  this  document. 
(See  part  HI.  paragraph  B.3.b.  above — 
Methyl  salicylate.) 

(1)  Safety.  The  safety  of  methyl 
salicylate  has  been  described  elsewhere 
in  this  document.  (See  part  III. 
paragraph  B.3.b.(l)  above— Safety.) 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufficient  data  available 
to  permit  final  classification  of  the 
effectiveness  of  methyl  salicylate  as  an 
OTC  antimicrobial  agent  for  topical  use 
on  the  mucous  membranes  of  the  mouth 


and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

TTiere  are  no  data  from  controlled 
studies  that  establish  methyl  salicylate 
as  an  effective  antimicrobial  agent. 
Methyl  salicylate  is  used  topically  on 
the  skin  as  a  rubefacient  and 
counterirritant.  None  of  the  references 
reviewed  by  the  Panel  indicate  that  the 
individual  ingredient  is  or  has  been  used 
as  an  antimicrobial  active  ingredient  in 
the  mouth  and  throat  (Refs.  1  through  6). 
A  submission  to  the  Panel  presented 
data  in  support  of  the  antimicrobial 
activity  of  methyl  salicylate  (Ref.  7). 
These  data  merely  indicate  that  when 
methyl  salicylate  is  removed  from  the 
tested  formulation,  which  contained 
other  ingredients,  bacteriostatic  and 
bactericidal  activity  was  reduced.  Data 
on  the  antimicrobial  activity  of  the 
ingredient  alone  was  not  presented.  The 
Panel  does  not  consider  a  study  of  this 
type  supportive  of  claims  that  methyl 
salicylate  is  an  effective  antimicrobial 
agent. 

The  Panel  concludes  that  there  are 
insufficient  data  to  establish  the 
effectiveness  of  methyl  saHcyclate  as  an 
antimicrobial  agent  for  the  treatment  cf 
symptoms  such  as  sore  mouth  and  sore 
throat. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older  Use  up 
to  a  0.4-percent  concentration  of  methyl 
saUcylate  in  the  form  of  a  rinse, 
mouthwash,  gargle,  or  spray,  not  more 
than  three  to  four  times  daily.  For 
children  under  3  years  of  age  there  is  no 
recommended  dosage  except  imder  the 
advice  and  supervision  of  a  dentist  or 
physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.l.  above — Category  I 
Labeling.)  The  Panel  proposes  the 
Category  III  indication  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.3.  below — Category  ID 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
antimicrobial  agents.  (See  part  IV. 
paragraph  C.  below— Data  Required  for 
Evaluation.) 

Referances 


(1)  OTC  Volume 

(2)  OTC  Volume 

(3)  OTC  Volume 

(4)  OTC  Volume 

(5)  OTC  Volume 

(6)  OTC  Volume 

(7)  OTC  Volume 


130042. 
130043. 
130044. 
130045. 
130046. 
130047. 
130138. 
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q.  Oxyquinoline  sulfate  (8- 
hydwxyquinolinej.  The  Panel  concludes 
that  there  are  insufficient  data  available 
to  permit  final  classification  of  the 
safety  and  effectiveness  of  oxyquinoline 
sulfate  as  an  OTC  antimicrobial  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

Oxyquinoline  sulfate  is  a  salt  made  by 
reacting  oxyquinoline  with  sulfuric  add. 

Oxyquinoline  has  also  been  called 
oxine.  8-hydroxyquinoline. 
oxybenzopyridine,  phenopyridine,  8 
quinolinol,  and  oxychinolin  (Ref.  1).  The 
quinolines  (n-quinoline  and 
isoquinoline)  are  derived  from 
naphthalene  by  substituting  a  trivalent 
notrogen  atom  for  a  carbon  atom  in  one 
of  the  aromatic  rings,  converting  the 
compound  into  a  tertiary  amine.  The 
compound  then  possesses  basic 
properties  and  reacts  with  adds  to  form 
salts.  A  hydroxyl  group  substituted  on 
position  8  of  the  aromatic  nudeus  of 
quinoline  converts  it  to  oxyquinoline 
and  confers  phenolic  properties. 
Oxyquinoline.  therefore,  is  both  a 
phenol  and  an  amine  and  manifiests 
either  addle  or  basic  properties 
depending  upon  the  acidity  or  alkalinity 
of  the  solvent  in  which  it  is 
incorporated.  Oxyquinoline  is 
manufactured  by  heating  o-aminophenol 
with  o-nitrophenol,  glycerol,  and  sulfuric 
add  (HiSO,)  [Ref.  1). 

Oxyquinoline  base  is  a  white 
crystalline  powder  that  is  almost 
insoluble  in  water  and  ether,  but  freely 
soluble  in  alcohol,  acetone,  chloroform, 
and  benzene.  It  is  also  soluble  in 
aqueous  mineral  adds  and  in  glycerol 
(Ref.  1).  Oxyquiniline  melts  at  78*  C  and 
boils  at  approximately  287*  C. 
OxzyquinoUne  is  used  in  industry  as  a 
chelating  agent  to  predpitate  metals. 
Oxyquinoline  is  known  in  industry  as  8- 
HQ.  It  is  not  used  in  its  basic  form  for 
medicinal  purposes  due  to  its  poor  water 
solubility.  Oxyquinoline  is,  however, 
used  in  the  form  of  one  of  its  water- 
solube  salts,  among  which  are  the 
sidfate.  dtrate,  tartrate,  and  benzoate. 
The  most  commonly  used  salt  is 
oxyqtdnoline  sulfate.  Oxyquinoline 
sulfate  is  a  yellow  crystsillhie  powder 
with  a  slight  taSbon  odor  and  a  biiming 
taste.  It  melt  between  175  and  178*  C.  It 
is  freely  soluble  in  water;  soluble  in 
approximately  1  part  in  100  parts  of 
glycerine;  sllghUy  soluble  in  alcohol;  and 
insoluble  in  ether.  The  sulfate  has  been 
used  as  a  bacteriostatic  agent  in  the 
treatment  of  athletes'  foot,  vaginitis,  and 
as  a  gargle,  eyewash,  and  in 
hemorrhoidal  preparations  (Ref.  2). 
Oxyquinoline  sulfate  has  been  classified 


as  a  bacteridde,  fungidde  (espedally 
against  Candida),  and  a  tichomonadde 
(Ref.  3). 

Oxyquinoline  benzoate  is  a  slightly 
yellow  crystalline  substance,  soluble  in 
water.  slighUy  soluble  in  alochol.  and 
nearly  insoluble  in  ether  and  alkaline 
aqueous  sulutions  (Ref.  2).  It  has  been 
used  for  the  same  purposes  as 
oxyquinoline  sulfate.  Oxyquinoline 
dtrate  is  also  a  yellow  crystalline 
powder  with  a  saffron-Uke  odor.  It  is 
freely  soluble  in  water.  Solutions  are 
add  in  reaction  (Ref.  2). 

Various  iodinated  and  chlorinated 
quinoline  derivatives  have  been  or  are 
still  in  use  as  amebiddes.  Among  these 
are  iodohydroxyquinoline  sulfuric  add. 
iodochlorohydroxyquinoline,  and 
diiodohydroxyquinoline.  They  are 
effective  against  amebae  on  the  surface 
of  the  intestinal  mucosa.  The  parasites 
in  the  submucosal  tissues  are 
unaffected.  They  most  likely  exert  their 
antimicroboal  effects  by  inactivating  the 
enxymes  or  halogenating  the  proteins  of 
the  amebae. 

(1)  Safety.  The  Panel  concludes  that 
there  are  insuffident  data  available  to 
permit  final  dassification  of  the  safety 
of  oxyquinoline  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Quinoline  itself  has  been  suspect  for 
many  years.  In  a  study  performed  in 
1881,  quinoline  (oxyquinoline  minus  the 
hydroxyl  group)  was  found  to  be 
stix)ngly  antiseptic  and  toxic  (Ref.4).  It  is 
possible  that  the  presence  of  hydroxyl 
group  diminishes  its  toxidty.  TTie 
administration  of  0.2  g/kg 
subcutaneously  and  intravenously 
produced  retinitis  (Ref.  4).  The  lesions 
noted  were  similar  to  those  produced  by 
naphthalene.  Some  of  the  more  recently 
introduced  iodo-,  chloro-,  or  iodo-  and 
chloro-substituted  quinolines  used  to 
threat  amebiasis  have  been  found  to 
cause  optic  nerve  atrophy. 

The  acute  toxidty  of  oxyquinoline 
sulfate,  on  the  other  hand,  appears  to  be 
low.  Gleason  (Ref.  5)  states  that  rabbits 
can  tolerate  single  oral  doses  of  3.7  g/kg 
of  the  sulfate  when  mixed  with 
posassium  sulfate.  Rats,  guinea  pigs,  and 
dogs  tolerate  large  quantities  after  oral 
administration.  The  acute  LDm  in  guinea 
pigs  is  176  g/kg.  The  LD„  in  rats  U  32  g/ 
kg  after  1  week.  In  dogs  there  was  no 
mortality.  Animal  and  human  data  on 
chronic  toxidty  are  not  avaUable.  Long- 
term  clinical  use  of  oxyquinoline  salts 
appears  to  indicate  that  these 
derivatives  have  a  low  degree  of 
toxidty. 


The  fate  of  oxyquinoline  in  the  body 
was  first  studied  in  1899  and  later  in 
1928  (Ref.  4].  It  is  rapidly  absorbed  from 
the  intestines  of  dogs  and  rapidly 
excreted  into  the  urine  conjugated  with 
sulfuric  add  as  "ethereal  sulfate." 
Conjugation  occiurs  at  the  phenolic 
hydroxyl  group.  A  small  part  is  excreted 
unmetabolized  in  the  urine  and  some  in 
the  bile.  Its  metabolic  fate  in  man  has 
not  been  reported. 

Besides  the  salts  of  oxyquinoline. 
monoiodlnated  derivatives  such  as 
iodochlorhydroxyquln  and  diiodinated 
derivatives  have  been  used  as 
amebiddes. 

Skin  sensitivity  and  severe  irritation 
have  been  reported  in  workmen  during 
industrial  use.  Irritation  and 
sensitization  have  also  been  reported 
after  repeated  application  of  the  salts  of 
oxyqtdnoline  incorporated  for  topical 
use  on  the  skin. 

(2)  Effectiveness.  The  Panel  condudes 
that  there  are  insuffident  data  available 
to  permit  final  dassification  of  the 
effectiveness  of  oxyquinoline  sulfate  as 
an  OTC  antimicrobial  agent  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Oxyquinoline  sidfate  is  considered  to 
be  primarily  bacteriostatic,  since  it  is 
feebly  bacteriddal.  Its  exact  mode  of 
action  has  not  been  established,  but  it  is 
believed  to  act  by  chelating  various 
metals  required  by  microorganisms  for 
metabolism.  Among  these  are  iron, 
cobalt,  copper,  and  magnesium.  Other 
drugs  believed  to  ad  in  a  like  manner 
are  salicylates,  thiourea,  thiouradl.  the 
tetracyclines,  cortisone,  and  penidllio. 
Oxyquinoline  sulfate  is  presumed  to 
form  a  copper  chelate  which  easily 
passes  into  the  cell  of  an  Invading 
pathogen.  After  the  chelate  enters  the 
cell  it  undergoes  a  chemical  change  that 
releases  copper  which,  in  turn,  kills  the 
organism,  llius,  the  drug  acts  by 
allowing  the  passage  of  small  amounts 
of  copper  chelated  from  the  host's 
tissues  into  the  invading  organism  (Ref. 
5).  It  has  also  been  suggested  that  it  may 
act  on  the  cell  membrane  and  alter  its 
stability  and  permeability.  The  amount 
chelated  from  the  host  is  not  suffident 
to  cause  harm,  but  is  suffident  to 
adversely  effect  the  microorganisms. 

The  antimicrobial  activity  of 
oxyquinoline  in  vitro  is  subject  to  many 
influences,  such  as  concentration, 
temperature,  and  pR  all  of  which  make 
its  action  difficult  to  predict  It  is  the 
consensus  of  the  Panel  that  if  its  action 
in  vitro,  where  variables  can  be 
eliminated,  is  unpredictable,  then  its  in 
vivo  behavioir  is  less  predictable. 
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Oxyquinoline  sulfate  has  been  used  in 
a  1:1.000  solution  externally  on  the  skin, 
in  a  1:3,000  aqueous  solution  as  a  nasal 
spray  and  as  an  eyewash,  in  a  1:2,000 
aqueous  dilution  as  a  gargle,  and  in  a 
1:1,000  dilution  as  a  vaginal  douche.  In 
dentistry,  it  is  used  as  an  oral  antiseptic. 
A  1-  to  2-percent  solution  is  used  to  treat 
pus  cavities  either  as  an  irrigant  or 
soaked  in  a  gauze  pack.  Oxyquinoline 
sulfate  has  also  been  used  internally  as 
an  antimicrobial  agent  for  dysentery. 
Oxyquinoline  salts  are  said  to  be 
effective  against  Candida  and 
trichomonas. 

Oxyquinoline  sulfate  manifests  no 
known  topical  anesthetic  properties 
which  relieve  pain  due  to  sore  throat  or 
sore  mouth. 

The  Panel  does  not  have  data  from 
controlled  studies  on  oxyquinoline 
sulfate's  effectiveness  as  a  broad- 
spectrum  antimicrobial  agent.  Since 
controlled  in  vivo  studies  are  not 
available,  the  Panel  cannot  make  a 
judgment  concerning  the  effectiveness  of 
oxyquinoline  sulfate  as  an  antimicrobial 
agent  for  the  treatment  of  symptoms  of 
sore  mouth  and  sore  throat  (Ref.  6). 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older.  Use  a 
0.1-percent  concentration  of 
oxyquinoline  sulfate  in  aqueous  solution 
in  the  form  of  a  rinse,  gargle,  or  spray 
not  more  than  three  to  four  times  daily. 
For  children  under  3  years  of  age,  there 
is  no  recommended  dosage  except  under 
the  advice  and  supervision  of  a  dentist 
or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.l.  above — Category  I 
labeling.}  The  Panel  proposes  the 
Category  III  indication  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.3.  below — Category  in 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
safety  and  effectiveness  will  be  required 
in  accordance  with  the  guidelines  set 
forth  below  for  OTC  oral  health  care 
antimicrobial  agents.  (See  part  IV. 
paragraph  C.  below — Data  Required  for 
Evaluation.] 
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r.  Phenol.  The  Panel  concludes  that 
phenol  is  safe,  but  that  there  are 
insufficient  data  available  to  permit 
final  classification  of  the  effectiveness 
of  phenol  as  an  OTC  antimicrobial 
active  ingredient  for  topical  use  on  the 
mucous  membranes  of  the  mouth  and 
throat  when  used  within  the  proposed 
dosage  limit  set  forth  below. 
^  The  Panel  has  classified  phenol  as  a  - 
Category  I  anesthetic/analgesic  and  has 
described  its  general  characteristics 
elsewhere  in  this  dociunent.  (See  part 
III.  paragraph  B.l.g.  above — Phenol.) 

(1)  Safety.  The  Panel  concludes  that 
phenol  is  safe  as  an  OTC  antimicrobial 
agent  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

The  Panel  has  described  the  safety  of 
phenol  elsewhere  in  this  document.  (See 
Part  in.  paragraph  B.l.g.(l)  above — 
Safety.) 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufficient  data  available 
to  permit  final  classification  of  the 
effectiveness  of  phenol  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Phenol  was  the  first  antimicrobial 
agent  to  be  used  in  medicine.  Lister  first 
used  it  in  1967  as  a  sterilizing  agent  for 
surgical  instruments  and  as  an 
antiseptic  (Ref.  1).  In  high 
concentrations  phenol  is  a  protein 
precipitant;  at  lower  concentrations  it  is 
a  protein  denaturant.  Phenol  exerts  an 
antimicrobial  action  by  denaturing  the 
protein  of  living  cells.  An  easily 
dissociated  complex  of  phenol  and  the 
protein  is  formed.  This  ability  to  form  a 
comlex  permits  the  penetration  of 
phenol  through  the  intact  or  abraded 
skin,  subcutaneous  tissues,  and  mucous 
membranes  with  which  it  comes  into 
contact  (Ref.  2). 

As  is  the  case  with  most  antimicrobial 
agents,  phenol  is  not  effective  against  all 
types  of  microorganisms.  In  appropriate 
strengths  (0.5  to  1.5  percent)  aqueous 
solutions  of  phenol  rapidly  destroy 
nearly  all  forms  of  bacteria.  However, 
phenol  is  generally  not  sporicidal. 
Anthrax  spores  may  not  be  killed  even 
after  24  hours  exposure  to  a  5-percent 
aqueous  solution  of  phenol  (Ref.  1).  A 1- 
percent  solution  destroys  nonsporulating 


organisms  after  a  sufficiently  prolonged 
exposure.  A  2-i)ercent  solution  does  so 
more  promptly. 

Aqueous  solutions  of  phenol  in  a 
proportion  of  1:800  are  bacteriostatic 
and  inhibit  the  multiplication  of 
bacteria.  Its  value  as  a  germicide  is  due 
largely  to  the  fact  that  its  activity  is  only 
slightly  diminished  in  the  presence  of 
proteins.  Concentrations  of  phenol 
exceeding  1.5  percent  also  denature  the 
proteins  of  cells  of  healthy  tissues.  For 
this  reason  phenol  has  been  supplanted 
by  other  antimicrobial  agents  (Ref.  3). 

Phenol  has  been  widely  adopted  as  a 
standard  for  comparison  of  the 
disinfectant  power  of  antimicrobial 
agents.  According  to  Harvey  (Ref.  2).  the 
concept  of  using  it  as  a  means  of 
comparison  of  bactericidal  power  of 
antimicrobials  was  originally  suggested 
by  Walker  and  Rideal  in  1903.  The 
standard  is  termed  the  "phenol 
coefficient"  An  antimicrobial  agent 
vtrith  a  microbial  activity  equal  to  that  of 
phenol  would  have  a  coefficient  of  1.0. 
An  antimicrobial  agent  killing  twice  the 
number  of  microbes  of  a  particular 
strain  under  standard  and  identical 
conditions  would  have  a  phenol 
coefficient  of  2.0.  Some  antimicrobial 
agents  when  tested  against  certain 
organisms  have  coefficients  of  over 
1,000.  For  this  reason  other  microbial 
agents  have  supplanted  phenol  as  an 
antiseptic. 

The  nature  of  the  medium  in  which 
phenol  is  dispersed  or  dissolved  greatiy 
influences  its  germicidal  activity. 
Generally,  aiqueous  solutions  are  the 
most  effective  preparations.  Hienol  has 
a  high  oil/water  partition  coefficient  and 
is  slowly  released  from  a  lipid  phase. 
Phenol  is  therefore  practically 
ineffective  in  fats  and  animal  and 
vegetable  oils  when  applied  topically.  In 
addition,  its  antibacterial  effect  is 
greatly  reduced  when  incorporated  in 
petrolatum.  Alcohol  and  glycerin  both 
diminish  Hs  germicidal  action  while 
sodium  chloride  allegedly  enhances  it 
The  bactericidal  effectiveness  of  phenol 
is  greatiy  reduced  at  low  temperatiucs 
and  in  an  alkaline  medium  (Ref.  1). 

Phenol  is  relatively  ineffective  as  an 
antimicrobial  agent  when  incorporated 
in  soaps.  Phenol  was  once  widely  used 
as  a  disinfectant  for  sanitation,  and  as  a 
germicide  for  various  medical  and 
surgical  purposes,  but  it  has  been 
replaced  largely  by  more  effective,  less 
toxic  compounds.  Phenol  is  fungicidal  in 
concentrations  of  1.3  percent  or  more 
(Ref.  3). 

Even  though  phenol  precipitates  and 
denatures  protein,  its  antibacterial 
activity  continues  in  the  presence  of 
protein  because  it  subsequendy 
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separates  from  the  combination  and 
continues  to  penetrate  into  a  protein 
mass,  such  as  sputimi,  mucus,  and  other 
organic  materials.  Camphor  added  to 
phenol  in  liquid  petrola^un  greatly 
reduces  the  local  action  and  absorption 
of  phenol.  Apparently  the  camphor 
"holds"  the  phenol  by  acting  as  a 
solvent  or  forming  a  complex.  Moisture 
favors  the  release  of  the  phenol  from  the 
complex.  A  combination  containing  4 
percent  phenol,  60  percent  camphor,  and 
petrolatum  is  used  topically,  but  the 
Panel  emphasizes  that  the  quantity  of 
phenol  released  varies  with 
environmental  conditions  and  is  not 
predictable. 

Phenol  vaporizes  slowly,  and  the 
vapors  may  be  inhaled.  The  phenol 
gains  access  to  the  bloodstream  via  the 
lungs. 

The  Panel  concludes  that  there  are 
insufficient  data  from  controlled  studies 
to  establish  the  effectiveness  of  phenol 
as  an  antimicrobial  agent  for  the 
treatment  of  symptoms  such  as  sore 
mouth  and  sore  throat 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older  Use  a 
0.5-  to  1.5-percent  concentration  of 
phenol  in  aqueous  solution  in  the  form 
of  a  rinse,  gargle,  or  spray  not  more  than 
three  to  four  times  daUy.  Use  a  lozenge 
containing  10  to  50  mg  of  phenol  every  2 
hours  if  necessary.  For  children  under  3 
years  of  age,  there  is  no  recommended 
dosage  except  imder  the  advice  and 
si^>ervi8ion  of  a  dentist  or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.I.  above— Category  I 
Labeling.)  The  Panel  proposes  die 
Category  III  indication  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.3.  below— Category  ID 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  iA 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
antimicrobial  agents.  (See  part  IV. 
piuvgraph  C  below-^)ata  Required  for 
Evaluation.) 
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8.  Phenolate  sodium.  The  Panel 
concludes  that  phenolate  sodium  is  safe, 
but  that  there  are  insufficient  data 
available  to  permit  final  classification  of 
the  effectiveness  of  phenolate  sodium  as 
an  OTC  antimicrobial  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

The  Panel  has  classified  phenolate 
sodium  as  a  Category  I  anesthetic/ 
analgesic  and  has  described  its  general 
characteristics  elsewhere  in  this 
document.  (See  part  m.  paragraph  B.l.h. 
above^-Mienolate  sodium.) 

(1)  Safety.  The  Panel  concludes  that 
phenolate  sodium  is  safe  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

liie  safety  of  phenolate  sodium  has 
been  described  elsewhere  in  this 
document  (See  part  in./paragraph  B.l.h. 
(1)  above--Safety.) 

(2)  Effectiviness.  The  Panel  concludes 
that  there  are  insufficient  data  available 
to  permit  final  classification  of  the 
effectiveness  of  phenolate  sodium  as  an 
OTC  antimicrobial  agent  for  topical  use 
on  the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
prooosed  dosage  limit  set  forth  below. 

Phenolate  sodium  possesses 
antiseptic  and  germicidal  properties  that 
are  similar  to  phenol  (Ref.  1).  These 
actions  are  due  to  the  phenol  that  is 
released  when  the  compound  is 
dissolved  in  water.  It  has  been  applied 
to  bandages  in  an  aqueous  solution  or 
with  linseed  oil  in  a  ratio  of  1  part  to  5  to 
10  parts  of  oil  for  use  on  the  sidn.  It  has 
been  used  internally  for  diarrhea  and 
dysentery,  but  is  not  recommended  due 
to  its  toxic  properties.  The  dose  used 
was  0.1  to  0.3  g.  It  is  no  longer  used  for 
internal  purposes. 

The  sodium  salt  is  formed  with  the 
keto  form,  one  of  the  two  hydrogen 
atoms  on  position  2  of  the  benzine  ring 
being  replaced  by  a  metal  such  as 
sodium  (Ref.  2).  Phenolate  sodium 
possesses  the  same  antimicrobial 
properties  as  phenol  (See  part  IV. 
paragraph  B.3.r.  above— Phenol.) 

Phenolate  sodium  is  used  topically  in 
oral  health  care  products  when  it  is 
necessary  to  have  a  phenol-containing 
preparation  that  is  basic  and  can  act  as 
a  buffer  and  still  have  the  activity  of 
phenol. 

The  Panel  concludes  that  there  are 
insufficient  data  from  controlled  studies 
to  establish  thtf  effectiveness  of 
phenolate  sodium  as  an  antimicrobial 


agent  for  the  treatment  of  symptoms 
such  as  sore  mouth  and  sore  throat 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  olden  Use  a 
concentration  of  phenolate  sodium  in 
aqueous  solution,  equivalent  to  a  0.5-  to 
1.5-percent  concentration  of  phenol,  in 
the  form  of  a  rinse,  gargle,  spray,  or 
drops,  or  by  swabbing,  not  more  than 
three  to  four  times  daily.  For  children 
under  3  years  there  is  no  recommended 
dosage  except  under  the  advice  and 
supervision  of  a  dentist  or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products  of 
oral  health  care  containing  antimicrobial 
active  ingredients.  (See  part  fV. 
paragraph  B.l.  above — Category  I 
Labeling.)  The  Panel  proposes  the 
Category  III  indication  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.3.  below — Category  m 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
antimicrobial  agents.  (See  part  IV. 
paragraph  C.  below-^ata  Required  for 
Evaluation.) 

Rafaranoas 
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Compounds,"  W.  B.  Saunders  Co., 
Philadelphia,  pp.  489-480, 1951. 

t  Povidone-iodine.  The  Panel 
concludes  that  there  are  insufficient 
data  available  to  permit  filial 
classification  of  the  safety  and 
effectiveness  of  povidone-iodine  (PVP-I) 
as  an  OTC  antimicrobial  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

There  is  some  disagreement 
concerning  the  chemical  nature  of 
povidone-iodine.  Some  believe  that  it  is 
a  specific  chemical  entity;  others  claim 
that  it  is  merely  a  complex.  The 
prevailing  consensus  is  that  povidone- 
iodine  is  a  complex  composed  of 
povidone  tmd  elemental  iodine. 
Povidone  is  a  faintly  yellow  solid  which 
dissolves  in  water  to  give  a  plastic-like 
colloidal  solution.  Povidone  is  also 
known  as  l-ethenyl-2-pyrTOlidinone 
polymere;  l-vinyl-2-pyiTOlidlnone 
polymers;  poly  [l-{2-oxo-l-pyrrolidlnyl) 
ethylene];  polyvinylpyrrolidone; 
polyvidone;  and  P.V.P.  Povidone  is  made 
synthetically  by  interacting  1. 4 
butanediol  with  ammonia  and  acetylene 
(Ref.  1). 
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Povidone  was  introduced  in  World 
War  n  by  the  Germans  as  a  substitute 
for  plasma,  and  as  plasma  volume 
expander.  A  3.5-percent  solution 
develops  osmotic  pressure  of  400  mm  of 
water.  However,  it  is  no  longer  used  for 
this  purpose. 

Povidone  is  available  as  a  series  of 
aggregates  having  mean  molecular 
weights  ranging  from  10,000  to  700,000 
daltons.  Povidone  is  also  soluble  in 
alcohol  and  chloroform.  It  is  particularly 
insoluble  in  ether  (Ref.  1).  Povidone  is 
used,  however,  as  a  solvent  for  drugs,  as 
a  dispersing  agent,  and  to  form 
complexes  with  various  medicinal 
substances,  one  of  which  is  iodine. 
Povidone-iodine  is  produced 
commercially  by  interacting  elemental 
iodine  with  povidone. 

Povidone-iodine  consists  of  yellow 
flakes  which  are  readily  soluble  in 
water.  Aqueous  solutions  have  a  pH  of 
approximately  2.  The  addition  of  sodium 
bicarbonate  makes  aqueous  solutions 
less  acidic,  but  also  less  stable.  Freshly 
prepared  solutions  of  povidone-iodine 
do  not  give  a  blue  color  with  starch  as 
do  tinctures  and  other  solutions  of 
elemental  iodine.  Solutions  that  have 
been  standing  for  some  time  do  give  a 
blue  color.  Aqueous  solutions  of 
povidone-iodine  are  colloidal  in  nature. 
Their  viscosity  varies  with  the 
molecular  weight  of  the  povidone  used 
to  form  the  complex.  When  an  aqueous 
solution  is  applied  topically,  a  slow 
release  of  free  iodine  occurs  which 
exerts  an  antimicrobial  action. 

Povidone-iodine  is  a  nonsiufactant 
type  of  iodophor  and  is  the  only  one  of 
this  type  evaluated  by  the  Panel. 
lodophors  are  complexes  of  iodine  and 
iodine  salts,  proteins,  and  other  colloidal 
organic  molecules  which  release  free 
iodine.  They  are  less  irritating  to  the 
skin  than  the  tinctures.  The  iodine  that 
can  be  released  in  its  free  form  from 
povidone-iodine  is  approximately  10 
percent  of  the  total  labeled  iodine 
content  of  the  complex. 

Elemental  iodine  is  among  the  most 
potent  antispetics  available  (Ref.  2).  The 
anticmicrobial  effects  of  iodine  are 
probably  due  to  its  iodinating  and 
oxidizing  effects  on  microbial 
protoplasm.  (See  part  IV.  paragraph 
B.3.n.  above — Iodine.)  The  activity  of 
iodine  is  reduced  by  alkaline  substances 
and  in  the  presence  of  organic  matter. 
This  is  also  true  of  iodine  released  from 
iodophors. 

(1)  Safety.  The  Panel  concludes  that 
there  are  insufficient  data  available  to 
permit  fmal  classification  of  the  safety 
of  povidone-iodine  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 


and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Povidone  is  practically  nontoxic. 
Gosselin  et  al.  (Ref  3]  rate  its  toxicity  as 
1  (practically  nontoxic).  Povidone  has 
been  used  as  a  colloid  in  salt  solutions 
to  increase  blood  volume  in  the 
treatment  of  hjrpovolemic  shock  by 
infravenous  infusion.  Povidone  is  not 
metabolized.  The  greatest  portion  is 
excreted  unchanged  by  the  kidney. 

Renal  excretion  is  governed  by  the 
size  and  molecular  weight  of  the 
particles.  Particles  whose  molecular 
weights  are  less  than  25,000  daltons  are 
excreted  by  the  kidney.  Larger 
molecules  are  not  filtered  by  the 
glomerular  membrane  or  secreted  by  the 
tubes  of  the  kidney.  Particles  of 
intermediate  molecular  weight  are 
deposited  in  the  tissues  and  are  slowly 
excreted  over  a  period  of  several 
months  to  a  year.  The  unexcreted 
particles  are  phagocytized  by  cells  in 
the  reticuloendothelial  system  and 
stored  in  the  liver,  spleen,  lung,  and 
bone  marrow  (thesaurismosis).  Such 
storage  has  been  associated  with 
pathological  changes  in  the  lymph 
nodes.  Susceptible  individuals  who 
repeatedly  inhale  substantial  quantities, 
as  in  hair  sprays,  and  individuals  who 
have  used  large  quantities  over  long 
periods  of  time  have  been  a^ected  and 
have  developed  adverse  reactions. 

Chronic,  indiscriminate  use  of  PVP-I 
has  been  associated  with  iodism,  an 
increase  in  protein-bound  iodine,  and 
altered  thyroid  function.  The  toxic 
effects  of  PVP-I  are  due  to  the  released 
free  iodine,  and  since  the  release  occurs 
slowly  its  toxicity  and  irritancy  is  low. 
This  slow  release  also  raises  doubts 
about  its  effectiveness,  since  the  active 
ingredient  is  elemental  iodine. 

Recently,  Woldkowski,  Speck,  and 
Rosenkranz  (Ref.  4]  have  indicated  that 
povidone-iodine  is  capable  of  altering 
DNA  in  living  cells  and  inducing 
mutations  in  salmonella.  This  is 
ascribed  to  the  liberated  iodine.  Because 
of  the  known  potential  and  the  ability  of 
mutagenic  substances  to  induce  cancer 
in  animals,  this  finding  raises  serious 
questions  concerning  the  safety  of 
iodine  and  iodine-releasing  substances 
used  as  topical  antiseptics  on  the 
mucous  membranes  of  the  mouth  and 
throat.  The  halogens,  including  iodine, 
are  capable  of  reacting  with  nucleic 
acids  and  their  constituents  and 
affecting  DNA. 

Ferguson.  Geddes,  and  Wray  (Ref.  5) 
recently  reported  that  short-term 
therapy  with  a  povidone-iodine 
mouthwash  had  an  adverse  effect  on  16 
healthy  individuals  after  2  weeks  of  use. 
Significant  increases  occurred  in  total 
serum  iodide,  protein-bound  iodine  and 


inorganic  iodine,  total  thyroxine,  and 
free  iodine  index  The  possibility  of 
thyroid  suppression  following  long-term 
use  is  also  mentioned  in  this  report  The 
adverse  effects  of  long-term  use  of 
potassium  iodide  are  mentioned  below. 
(See  Part  K.  paragraph  B.2.  below — 
Potassium  iodide.) 

Lagarde,  Bolton,  and  Cohn  (Ref.  6) 
devised  experimental  models  to  study 
the  effectiveness  of  intraperitonetd 
povidone-iodine  in  an  established 
peritonitis.  In  both  models  there  was  100 
percent  mortality  in  the  povidone-iodine 
treated  group.  This  study  strongly 
suggests  that  the  intraperitoneal 
administration  of  povidone-iodine  can 
be  fatal  when  animals  are  compromised 
by  peritonitis.  The  mechanism  of  this 
effect  is  unclear.  On  the  basis  of  these 
studies,  intraperitoneal  administration 
of  povidone-iodine  cannot  be 
recommended  for  therapy  of  peritonitis. 

In  another  study.  Bolton,  Bomside. 
and  Cohn  (Ref.  7)  stated  that  in  dogs 
with  appendicitis-induced  peritonitis, 
intraperitoneal  povidone-iodine  caused 
death  more  rapidly  than  the  instillation 
of  saline  solution.  The  bacterial  content 
of  canine  peritoneal  fluid  increased  with 
time,  although  fewer  bacteria  were 
foimd  in  fluid  from  povidone-iodine 
treated  dogs.  The  differences  were  not 
statistically  significant  Quahtative 
chemical  analysis  of  peritoneal  fluid 
revealed  iodide  but  not  free  iodine. 
Fifteen  to  30  minutes  after  instillation  of 
povidone-iodine,  iodine  was  present  in 
the  peritoneum  for  2  hours,  but  not  3  to  6 
hours,  llie  antibacterial  effect  of 
povidone-iodine  was  demonstrated  in 
mice  challenged  intraperitoneally  with 
lethal  doses  of  Escherichia  coli. 
Povidone-iodine  diminished  mortality, 
when  injected  immediately,  but  not 
when  given  1  to  3  hours  later.  Immediate 
injection  of  povidone-iodine  into  mice 
lowered  the  number  of  Escherichia  coli 
by  3  logs.  Injection  of  povidone-iodine  3 
hours  after  bacterial  challenge  lowered 
the  number  of  Escherichia  coli  by  only 
one-third  log.  This  lesser  bacterial  effect 
in  early  treated  mice  is  attributed  to 
greater  dispersal  and  sequestration  of 
bacteria  throughout  the  peritoneal 
cavity  with  the  inactivation  of  povidone- 
iodine  by  reduction  to  iodide  in  vivo.  In 
dogs  with  appendicitis-induced 
peritonitis,  the  more  rapid  death  after 
treatment  with  povidone-iodine  was  not 
associated  with  differences  in  peritoneal 
microflora,  but  with  peritoneal 
absorption  of  excessive  amounts  of 
iodide.  The  ultimate  bacterial  count  in 
the  early  treated  dogs  and  those  treated 
with  the  antiseptic  3  hours  after  the 
peritoneal  cavity  was  contaminated 
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with  the  same.  The  mortality  likewise 
was  the  same. 

Although  the  peritoneum  is  a  serous 
surface,  it  does  not  differ  remarkably 
from  a  mucous  surface.  Topical  use  of 
povidone-iodine  on  the  peritoneum 
proved  to  be  of  no  benefit.  It  is  not 
unreasonable  to  assume  that  this  further 
augments  the  argument  that  topical 
antiseptics  on  the  mucous  membranes 
are  of  doubtful  benefit. 

AppUcation  of  elemental  iodine  as  a 
tincture  to  the  skin  causes  direct 
irritation.  On  rare  occasions  iodine  gives 
rise  to  a  hypersensitivity  reaction 
characterized  by  fever  and  generalized 
skin  eruptions  (Ref.  8).  Iodine  is  rapidly 
converted  to  the  inactive  iodide  ion  by 
organic  material  in  the  gastrointestinal 
tract  when  swallowed. 

A  study  and  review  of  the  toxicity  of 
povidone-iodine  was  performed  by 
Shelanski  and  Shelanski  (Ref.  9],  who 
compared  PVP-I  to  Lugol's  solution  and 
tincture  of  iodine.  The  three  solutions 
used  were  formulated  to  contain  equal 
quantities  of  free  iodine.  The  oral  LDm  in 
rats  was  1,300  mg/kg  of  iodine  for  the 
PVP-I  complex  as  compared  to  400  mg/ 
kg  of  iodine  for  the  Lugol's  solution. 
Solutions  of  PVP-I  and  tincture  of  iodine 
were  applied  to  intact  rabbit  skin  and 
covered  with  wax  paper.  After  24  hours, 
severe  erthema  developed,  and  the 
paper  over  the  area  to  which  the  iodine 
tinctiu^  was  applied  had  to  be  removed. 
No  reaction  was  noted  96  hours  after 
application  of  the  PVP-I.  The  same 
response  was  obtained  after 
reapplication  2  weeks  later.  When  the 
same  sequence  was  carried  out  on  200 
human  subjects,  similar  results  were 
obtained,  i.e.,  a  severe  reaction  to  the 
iodine  occurred  within  24  hours,  and  no 
reaction  to  PVP-I  was  observed  after  96 
hours.  Reapplication  2  weeks  later  also 
showed  no  reaction  to  PVP-I  after  48 
hours.  The  PVP-I  and  Lugol's  solution 
were  also  tested  by  daily  instillation 
into  the  eyes  of  rabbits  and  guinea  pigs 
for  2  weeks.  PVP-I  produced  slight 
reddening  which  disappeared  after  3 
days  while  the  eyes  instilled  with 
Lugol's  solution  showed  severe 
erythema,  edema,  and  progressive 
corneal  damage.  The  investigators 
concluded  from  these  observations  that 
PVP-I  is  less  toxic,  less  irritating,  and 
less  sensitizing  than  Lugol's  solution  or 
tincture  of  iodine. 

Extensive  clinical  observations  also 
indicate  that  PVP-I  is  generally 
nonirritating  and  nonsensitizing  when 
apphed  to  the  skin  and  mucous 
membranes.  For  example,  Connell  and 
Rousselot  (Ref.  10)  studies  the  antiseptic 
effect  of  PVP-I  applied  to  the  skin  of  345 
patients  either  preoperatively,  for  the 
treatment  of  skin  infections,  or  for 


bums.  Additionally,  surgeons  and  ward 
personnel  used  PVP-I  as  a  surgical  hand 
scrib.  At  no  time  did  any  patient  or 
physician  develop  any  sensitivity  to  the 
PVP-I.  Three  volunteers  used  the  test 
preparation  one  to  five  times  daily  for 
over  2  years  with  no  signs  of  any 
injurious  reaction.  The  investigatiors, 
therefore,  concluded  that  PVP-I  was  not 
only  highly  effective  as  an  antiseptic 
agent,  but  also  noninjurious  to  both 
normal  skin  and  open  wounds. 

Although  two  cases  of  desquamation 
due  to  PVP-I  used  as  a  preoperative 
topical  antiseptic  have  been  reported  by 
another  investigator  (Ref.  11),  unusual 
and  similar  circumstances  were  noted  in 
each  case,  i.e.,  long  exposure  combined 
with  an  elevated  body  temperature  (100° 
F)  resulting  from  the  use  of  a  heating 
blanket.  When  these  conditions  were 
avoided  no  further  difficulty  was 
encountered. 

The  marketing  experience  of 
industrial  products  also  suggests  that 
PVP-I  is  relatively  nontoxic  and 
nonirritating  for  use  on  the  skin  and 
mucous  membranes.  PVP-I  has  also 
been  widely  used  by  consumers  over  the 
past  6  to  7  years  with  no  reports  of 
untoward  results  (Ref.  12). 

The  fact  that  a  single  application  of 
PVP-I  is  innocuous  on  the  oral  mucosa 
over  a  limited  area  is  apparent  from 
reports  in  the  dental  literature. 
However,  safety  following  chronic,  long- 
term  use  in  the  entire  oral  cavity  has  not 
been  established.  Well-controlled 
studies  on  the  effects  of  repeated 
applications  on  the  mucous  membcanes 
of  the  mouth  and  throat,  as  would  be 
used  in  a  daily  gargle  or  oral  rinse  are 
not  available.  Six  studies  are  cited  in 
which  PVP-I  was  used  as  a  gargle  by  a 
total  of  over  3,000  patients  without 
untoward  effects.  In  two  of  these 
studies,  the  drug  was  used  more  than 
once  (Refs.  12  and  13).  In  a  study  that 
was  controlled,  no  irritation  occurred 
after  2  to  3  applications  in  25  patients. 
The  other  five  studies  were 
uncontrolled.  There  were  insufficient 
details  concerning  the  experimental 
design  for  an  evaluation  of  safety  to  be 
made  (Ref.  9). 

In  the  opinion  of  the  Panel,  PVP-I  may 
be  safe  for  occasional  apphcation  to  the 
mucous  membranes,  but  there  are 
insufficient  data  to  establish  its  safe  use 
on  a  long-tNm,  daily  basis  as  a  rinse, 
mouthwash,  or  spray  on  the  mucous 
membranes  of  the  mouth  and  throat. 
There  is  some  evidence  that  long-term 
use  may  result  in  adverse  effects  from 
both  the  povidone  and  the  free  iodine 
that  is  released  (Refs.  12  and  13). 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufficient  data  available 
to  permit  final  classification  of  the 


effectiveness  of  povidone/iodine  as  an 
OTC  antimicrobial  agent  for  topical  use 
on  the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Povidine-iodine,  as  is  the  case  with 
elemental  iodine,  is  effective  against 
both  gram-negative  and  gram-positive 
organisms.  The  antimicrobial  effect  of 
povidone-iodine  is  due  to  release  of 
elemental  iodine  from  the  complex. 
PVP-I  is.  however,  generally  less 
effective  than  the  tincture  and  other 
iodine  solutions  (Ref.  14). 

The  effectivensss  of  iodophors  against 
both  gram-negative  and  gram-positive 
organisms  is  an  advantage  over 
hexachlorophene.  The  iodophors  do  not 
persist  in  the  skin  to  provide  cumulative, 
continuing  antibacterial  activity  as  does 
hexachlorophene  (Ref.  15).  The  dental 
and  medical  literature  contains  a 
number  of  studies  suggesting  that  PVP-I 
is  rapidly  germicidal  for  many  oral 
cavity  microorganisms.  Its  application 
on  the  injection  site  of  the  oral  mucosa 
prior  to  administering  local  anesthesia 
virtually  eliminates  all  readily  cultivable 
organisms  (Refs.  16, 17,  and  18). 
However,  it  must  be  remembered  that 
this  rapid  germicidal  action  is  achieved 
at  an  oral  site  having  a  relatively  small 
microbial  population.  The  possibiUty  of 
a  carry-over  of  PVP-I  into  the  culture 
medium  also  was  not  considered  in  any 
of  the  studies  reviewed  by  the  Panel. 

Three  studies  indicate  that  irrigation 
of  the  gingival  sulcus  and  rinsing  the 
mouth  with  PVP-I  immediately  oefore 
tooth  exfraction  or  gingivectomy 
markedly  reduces  the  incidence  of 
associated  bacteremia  (Refs.  19,  20,  and 
21).  Unfortunately  the  results  of  two  of 
these  studies  have  been  published  only 
in  abstract  form,  and  the  data  presented 
are  insufficient  in  detail  to  be  properly 
evaluated.  The  third  was  a  study  in 
which  32  patients  were  treated  similarly, 
one  wnth  the  povidone-iodine  and  the 
other  group  with  an  aqueous  placebo 
solution  (Ref.  21).  Bacteremia  occurred 
in  28  percent  of  the  PVP-I  treated  group 
as  compared  to  56  percent  of  the 
placebo  group  (P  is  less  than  0.01  by  chi- 
square  analysis).  Cultures  taken  from 
gingival  sulcus  before  and  after  the 
preoperative  treatment  indicated  that 
there  was  some  decrease  in  numbers  of 
microorganisms  among  the  PVP-I- 
treated  group,  but  since  quantitative 
culture  methods  were  not  used,  the 
Panel  does  not  consider  these  data  to  be 
meaningful. 

Despite  extensive  studies  on  PVP-I 
applied  to  the  skin,  its  antiseptic 
effectiveness  in  controlling  the  microbial 
population  was  still  doubted  by  the 
Advisory  Review  Panel  on  OTC 
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Antimicrobial  Drug  Products  for  reasons 
which  are  also  of  concern  when 
evaluating  it  as  an  oral  antiseptic  (39  FR 
33130-33131).  These  concerns  are  as 
follows: 

(!)  The  rate  of  "slow-release"  of  free 
iodine  from  PVP-I  is  variable  and  not 
known,  particularly  in  the  presence  of 
ill-defined  organic  material,  which  may 
be  present  on  the  skin  in  varying 
quantities  under  variable  circtunstances. 

(ii)  The  germicidal  activity  of  the 
preparation  during  the  "slow-release" 
period  has  not  been  deflned  and  is  not 
known. 

(iii)  There  is  conflicting  evidence  as  to 
whether  PVP-I  accelerates  or  delays 
wound  healing. 

(iv)  The  stability  of  the  preparation 
during  various  conditions  of  storage  ge 
a25my2.254has  not  yet  been  determined. 

(v)  The  rate  of  absorption  of  the  free 
iodine  from  the  mucous  membranes  is 
now  known. 

(vi)  The  rate  of  absorption  of  the 
povidone  complex  with  the  iodine  from 
the  mouth  and  throat  is  now  known  and 
its  potential  for  producing  enlarged 
lymph  nodes  has  not  been  determined. 
The  iodine  is  suspect  as  a  carcinogen, 
and  this,  combined  with  the  effect 
povidone  may  already  have  in  this 
regard,  are  now  known. 

One  study  utilizing  262  patients  is 
cited  in  a  product  submission  (Ref.  12). 
All  but  four  patients  noted  symptomatic 
relief  from  throat  irritation,  soreness, 
dryness,  and  hoarseness.  These 
evaluations  again  were  subjective  and 
do  not  provide  the  Panel  with  adequate 
data  to  make  an  evaluation. 

Povidone-iodine  manifests  no  known 
topical  anesthetic  properties  which 
relieve  pain  due  to  sore  throat  and  sore 
mouth. 

The  Panel-concludes  that  there  are 
insufficient  data  from  controlled  studies 
to  establish  the  effectiveness  of 
povidone-iodine  as  an  antimicrobial 
agent  of  the  treatment  of  symptoms  such 
as  sore  mouth  and  sore  throat. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older  Use  a 
7.5-percent  concentration  of  povidone- 
iodine  diluted  1:14  or  a  0.5-percent 
concentration  of  povidone  iodine  in  the 
form  of  a  rinse,  mouthwash,  gargle, 
spray,  or  as  a  swab,  not  moi'e  than  three 
to  four  times  daily.  For  children  under  3 
years  of  age,  there  is  no  recommended 
dosage  except  under  the  advice  and 
supervision  of  a  dentist  or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.I.  above — Category  I 
Labehng.)  The  Panel  proposes  the 
Category  III  indication  for  products 


containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.3.  below — Category  in 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
safety  and  effectiveness  will  be  required 
in  accordance  with  the  guidelines  set 
forth  below  for  OTC  oral  health  care 
antimicrobial  agents.  (See  part  IV. 
paragraph  C.  below — ^Data  Required  for 
Evaluation.) 
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u.  Secondary  amyltricresols.  The 
Panel  concludes  that  there  are 
insufficient  data  available  to  permit 
final  classification  of  the  safety  and 
effectiveness  of  secondary 
amyltricresols  as  OTC  antimicrobial 
active  ingredients  for  topical  use  on  the 
mucous  membranes  of  the  mouth  and 
throat  when  used  within  the  proposed 
dosage  limit  set  forth  below. 

Amyltricresols  are  prepared  by  the 
interaction  of  ortho-,  meta-,  and  para- 
cresols  and  secondary  amyl  alcohol  at 
150°  C.  This  results  in  a  mixtiu%  of 
isomeric  secondary  amyltricresols.  The 
amyl  radical  substitutes  into  the  ring. 
The  substitution  of  alkyl  groups  into  the 
aromatic  ring  of  a  phenolic  compound 
increases  the  bactericidal  effects  of  the 
phenol  (Ref  1).  The  three  isomeric 
cresols  have  a  phenol  coefficient  of  3. 
while  secondary  amyltricresols  have  a 
phenol  coefficient  of  100  or  more, 
depending  upon  the  organism  tested.  In 
one  study  using  the  FDA  method,  the 
mixttve  had  a  phenol  coefficient  of  14 
for  Salmonella  typhosus  and  100  against 
streptococci  (Ref  2).  These 
amyltricresols  lower  surface  tension, 
which  allows  them  to  become  evenly 
distributed  over  cell  membrane  surfaces 
(Ref  3). 

The  secondary  amyltricresols  are 
relatively  insoluble  in  water,  but  are 
soluble  in  alcohol.  They  are  usually 
dissolved  in  30-percent  alcohol  for  use 
as  disinfectants.  The  presence  of 
environmental  proteins,  such  as  blood, 
serum,  mucus,  and  cellular  debris, 
decreases  the  bactericidal  activity  of 
secondary  amyltricresols,  but  their 
presence  eliminates  the  bacteriostatic 
activity  completely.  Solutions  of  1:30.000 
inhibit  the  growdi  of  molds  and  bacteria. 
The  amyltricresols  have  been  used  since 
1931. 
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(1)  Safety.  The  Panel  concludes  that 
there  are  insufficient  data  available  to 
pennit  Hnal  classiflcation  of  the  safety  . 
of  secondary  amyltricresols  as  OTC 
antimicrobial  active  ingredients  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat  when  used  within 
the  proposed  dosage  limits  set  forth 
below. 

Oral  administration  of  amyl 
metacresol  in  rats  revealed  a  slight 
reddening  of  the  mucosa  of  the 
intestines  and  stomach  in  doses  of  less 
than  1  g/kg.  The  minimal  lethal  oral 
dose  in  the  rat  is  2.5  to  4.5  mg/kg  (Ref. 
4).  In  a  chronic  oral  toxicity  study, 
rabbits  were  fed  0.6  g  of  anyl  metacresol 
without  manifestations  of  toxic 
symptoms  (Ref.  4).  The  urine  and  feces 
were  examined  daily  and  no  blood, 
albumin,  pus  cells,  or  casts  were  found. 
In  a  study  in  humans,  six  subjects  were 
given  the  drug  orally.  No  toxicity  was 
noted  (Ref.  5). 

The  only  human  clinical  data 
submitted  were  from  a  study  in  which 
oral  wounds  were  treated  with  a 
commercial  preparation  containing 
secondary  amyltricresols  (Ref.  5).  The 
commercial  preparation  was  compared 
with  standard  disinfectants.  The 
amyltricresol  preparation  was  shown  to 
cause  no  apparent  signs  of  toxicity  to 
the  tissues. 

No  data  were  available  to  the  Panel 
concerning  the  rates  of  absorption  from 
the  mucous  membranes  of  the  mouth 
and  throat,  irritancy,  potential  for 
sensitization,  or  metabolic  fate  and 
elimination  of  these  cresols.  Data  on 
tumorigenic,  mutagenic,  and  teratogenic 
effects  of  secondary  amyltricresols, 
when  used  over  long  periods  of  time,  are 
not  available.  There  is  a  paucity  of  data 
on  chronic  toxicity  from  prolonged  use. 
Little  data  are  available  on  the  long- 
term  use  of  the  lesser  known  and  less 
frequent  use  of  such  phenols.  The  Panel 
therefore  recommends  that  they  be  used 
only  for  short-term  use. 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufficient  data  available 
to  pennit  final  classification  of  the 
effectiveness  of  secondary 
amyltricresols  as  OTC  antimicrobial 
agents  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

The  secondary  amyltricresols  are 
bactericidal  in  a  1:4  dilution  and  will  kill 
the  following  bacteria: 
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The  same  dilution  kills  Escherichia 
coli  and  Pseudomonas  aeruginosa  after 
a  4-minute  exposure.  Streptococcus 
viridans  (alpha-hemolytic  streptococci) 
is  killed  in  5  seconds  and  other  gram- 
positive  organisms  in  5  seconds  when 
exposed  to  dilutions  used  in  the 
commercial  preparation.  Secondary 
amyltricresols  are  not  sporicidal  (Refs.  5 
and  6). 

The  seconday  amyltricresols  are 
bacteriostatic.  The  growth  of 
Staphylococcus  aureus  was  inhibited  in 
the  presence  of  plasma  after  exposure 
for  5  minutes.  The  growth  of 
Streptococcus  viridans  was  inhibited 
after  exposure  for  10  minutes,  and  the 
growth  of  Salmonella  typhosa  was 
inhibited  after  exposure  for  5  minutes. 
The  growth  of  a  gram-positive 
sporuiating  organism  was  inhibited  after 
21  hours  at  a  concentration  of  1:150  to 
1:160  (Ref.  4). 

The  secondary  amyltricresols  will  kill 
most  gram-positive  bacteria  and  some 
gram-negative  bacteria.  No  datij  were 
submitted  demonstrating  their 
effectiveness  and  bactericidal  or 
bacteriostatic  activity  against  the  flora 
of  the  oral  cavity. 

The  Panel  concludes  that  there  are 
insufficient  data  from  controlled  studies 
to  establish  the  effectiveness  of 
secondary  amyltricresols  as 
antimicrobial  agents  for  the  treatment  of 
symptoms  such  as  sore  mouth  and  sore 
throat. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older:  Use  a 
0.1-  to  0.3-concentration  of  secondary 
amyltricresols  in  aqueous  solution  in  the 
form  of  a  rinse,  mouthwash,  or  gargle, 
not  more  than  three  to  four  times  daily. 
For  children  under  3  years  of  age,  there 
is  no  recommended  dosage  except  under 
the  advice  and  supervision  of  a  dentist 
or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.l.  above — Category  I 
Labeling.)  The  Panel  proposes  the 
Category  III  indication  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.3.  below — Category  HI 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
safety  and  effectiveness  will  be  required 
in  accordance  with  the  guidelines  set 
forth  below  for  OTC  oral  health' care 
antimicrobial  agents.  (See  part  IV. 


paragraph  C.  below — Data  Required  for 
Evaluation.) 
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V.  Sodium  caprylate.  "Hie  Panel 
concludes  that  sodium  caprylate  is  safe, 
but  that  there  are  insufficient  data 
available  to  permit  final  classification  of 
the  effectiveness  of  sodium  caprylate  as 
an  OTC  antimicrobial  active  ingredient 
for  topical  use  in  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

Sodium  caprylate  is  the  sodium  salt  of 
caprylic  acid  (octanoic  acid) 
(Ch,(CH,).COONa).  an  aliphatic, 
straight-chained  carboxylic  acid.  It  is 
the  salt  of  a  lower  molecular  weight 
fatty  add  and  may  be  considered  to  be  a 
soap  of  an  eight-carboni-fully  saturated 
acid.  Sodium  caprylate  may  be  prepared 
by  neutralizing  caprylic  acid  with 
sodium  carbonate  or  sodium  hydroxide. 
It  is  freely  soluble  in  water  and 
sparingly  soluble  in  alcohol  (Ref.  1).  It  is 
poorly  ionized  to  the  sodium  and 
caprylate  ions  in  water.  Sodium 
caprylate  is  one  of  several  fatty  acids, 
such  as  undecylenic  and  propionic,  that 
have  been  used  as  fungistatic  agents 
topically. 

Sodium  caprylate  has  been  used  as  a 
fungicide  and  fungistatic  agent  for  the 
treatment  of  thrush,  tinea  pedis 
(athlete's  foot),  tinea  cruris  (jock  itch), 
and  other  superficial  fungous  infections 
of  the  skin  and  mucous  membranes, 
particularly  those  due  to  tiichophyton, 
microsporon,  and  Candida  (Ref.  1).  Both 
the  acid  and  salt  were  used  in  the 
treatment  of  candidiasis  before 
antibiotics  became  available.  The  salt 
has  had  limited  usage  in  dentistry  as  a 
component  of  an  endodontic  medication 
advocated  by  Grossman  and  Christian 
(Ref.  2),  Fajarda,  Grossman,  and 
McShane  (Ref.  3),  and  Sawinksi  and 
Gumey  (Ref.  4).  They  reported  that  it 
inhibited  the  growth  of  Candida 
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albicans  in  concentrations  of  0.03  to  5.0 
percent 

Sodium  caprylate  has  also  been 
shown  to  be  effective  in  the  treatment  of 
athlete's  foot,  when  applied  in  the  form 
of  a  10-percent  ointment  (Ref.  5).  It  has 
been  used  as  a  dusting  powder  in  a 
strength  of  10  percent,  in  an  inert 
powder,  either  along  or  with  other 
octanoates.  Aqueous  solutions  of  5. 10, 
and  20  percent  sodium  caprylate  have 
been  administered  topically  to  the  skin 
or  mucous  membranes.  A  5-percent 
solution  has  been  used  as  a  douche  and 
10  to  20  percent  solutions  have  been 
used  in  the  oral  cavity. 

(1)  Safety.  The  Panel  concludes  that 
sodium  caprylate  is  safe  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

There  are  few  data  on  animal  or 
human  toxicity  of  sodium  caprylate. 
However,  since  the  fatty  acids  appear  in 
many  foods  and  are  consumed  as  such, 
it  is  the  consensus  of  the  Panel  that 
sodium  caprylate.  likewise,  is  safe. 

Cohen  (Ref.  6)  reported  using  sodium 
caprylate  in  a  concentration  of  50  mg/ 
mL  orally  and  intravenously  to  treat 
albino  rabbits  infected  with 
Coccidioides  immitis.  After  sacrificing 
the  animals,  postmortem  examinations 
revealed  no  pathologic  effects  in  any 
organ  in  any  of  the  animals.  In  the  same 
study,  3-g  doses  of  5  percent  sodiimi 
caprylate  in  5  percent  glucose  were 
administered  to  human  subjects 
intravenously  every  day  for  3  months. 
The  maximum  dosage  given  was  8  g  per 
day.  As  was  the  case  in  the  aminal 
study,  no  adverse  drug  reactions 
occurred. 

Cohen  and  Persky  (Ref.  7)  have 
reported  treating  a  series  of  12  cases  of 
thrush  with  a  10-percent  aqueous 
solution  of  sodium  caprylate.  The 
infections  responded  favorably  to  the 
treatment.  There  were  no  adverse 
reactions  noted  to  the  drug  nor  were 
there  any  recurrences  among  the  12 
individuals  treated.  They  also  reported 
using  10  percent  aqueous  sodium 
caprylate  as  a  routine  hospital  treatment 
in  both  nurseries  as  well  as  in  the 
outpatient  department. 

It  is  the  belief  of  the  Panel  that  when 
taken  internally,  sodium  caprylate 
would  probably  be  metabolized  in  the 
same  manner  as  other  fatty  acids,  and 
that  catabolic  fatty  acid  pathways  are 
utilized.  No  unique  toxicity  would  be 
expected. 

In  marketing  experience  dating  back 
to  1063,  20  nonspecified  adverse 
reactions  have  been  reported  (Ref.  9). 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufficient  data  available 


to  permit  final  classification  of  the 
effectiveness  of  sodium  caprylate  as  an 
OTC  antimicrobial  agent  for  topical  use 
on  the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

like  other  soaps,  sodium  caprylate 
acts  as  a  surfactant,  detergent  and 
emulsifier.  This  action  is  due  to  the 
caprylate  ion,  which  is  an  anion.  Keeney 
(Ref.  8)  overcame  infection  of  thrush  due 
to  Candida  albicans  by  local  swabbing 
of  lesions  of  the  entire  mouth  three 
times  daily  with  a  20-percent  aqueous 
solution  of  sodium  caprylate.  Thrush  is  a 
mycotic  disease  of  the  mouth,  throat 
and  upper  digestive  tract.  (See  part  IL 
paragraph  B.4.b.(8)  above — 
Candidiasis.)  It  is  characterized  by  the 
formation  of  white  plaques  within  the 
oral  cavity,  often  coalescing  to  form  a 
false  membrane  on  the  mucosa.  It  occurs 
more  commonly  in  debilitated  persons. 

Cohen  and  Persky  (Ref.  7)  confirmed 
Keeney's  findings.  They  reported 
dramatic  results  in  12  cases  using  a  10- 
perrent  aqueous  sodium  caprylate 
solution  rubbed  on  the  buccal  and 
lingual  tissues  four  times  daily.  Four 
days  was  the  average  time  required  to 
rid  the  mouth  of  the  fungus.  The  10- 
percent  solution  benefited  all  12  cases  of 
thrush  and  appeared  to  cure  the 
infection  with  no  complications  or 
recurrences. 

Cohen  (Ref.  6)  studied  the  effects  of 
sodium  caprylate  and  three  other 
fungicides  on  Coccidioides  immitis 
using  in  vitro  studies.  The  fungicidal 
concentration  of  sodium  caprylate 
ranged  between  19  and  150  mg/mL  In 
addition,  in  vivo  studies  on  albino 
rabbits  were  performed  using  50  mg/mL 
orally  and  intravenously  per  2.5-kg 
animal.  Cohen  concluded  that  sodium 
caprylate  is  effective  on  the  mucous 
membranes  of  the  mouth  and  throat  and 
also  in  sinuses  harboring  coccidioidal 
spherules. 

A  sodium  caprylate  ointment  was 
shown  to  have  fungistatic  activity  and 
possess  antibacterial  action  against 
Staphylococcus  aureus  and  beta- 
hemolytic  streptococcus,  though  in  this 
respect  the  ointment  is  inferior  to  one 
prepared  from  propionic  acid  and 
propionate  (Ref.  9). 

Ine  Panel  concludes  that  there  are 
insufficient  data  from  controlled  studies 
to  establish  the  effectiveness  of  sodiimi 
caprylate  as  an  antimicrobial  agent  for 
the  treatment  of  symptoms  such  as  sore 
mouth  and  sore  tlm)at 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older  Use  a 
10.0-  to  20.0-percent  concentration  of 
sodium  caprylate  in  the  form  of  a  spray 
or  by  swabbing  onto  lesions  in  the 
mouth  and  throat  not  more  than  three  to 


four  times  daily.  For  children  under  3 
years  of  age.  there  is  no  recommended 
dosage  except  under  the  advice  and 
supervision  of  a  dentist  or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.l.  above — Category  I 
Labeling.)  The  Panel  proposes  the 
Category  III  indication  for  products 
containing  oral  health  care  antimicrobial 
active  in^edients.  (See  part  IV. 
paragraph  B.3.  below — Category  HI 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
antimicrobial  agents.  (See  part  IV. 
paragraph  C.  below — Date  Required  for 
Evaluation.) 
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w.  Thymol.  The  Panel  concludes  that 
thymol  is  safe,  but  that  there  are 
insufficient  data  to  permit  final 
classification  of  the  effectiveness  of 
thymol  as  an  OTC  antimicrobial  active 
Ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

Thymol,  also  known  as  thyme 
camphor,  is  methyl  isopropyl  phenoL  It 
is  therefore  an  aromatic  alcohol.  Thymol 
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possesses  topical  anesthetic/analgesic 
properties  and  has  been  described 
elsewhere  in  this  document.  (See  part 
m.  paragraph  B.3.C.  above — Thymol.) 

(1)  Safety.  The  Panel  concludes  that 
thymol  is  safe  as  an  OTC  antimicrobial 
agent  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

The  safety  of  thymol  has  been 
described  elsewhere  in  this  document. 
(See  part  III.  paragraph  B.3.c.(l)  above-*- 
Safety.) 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufflcient  data  available 
to  permit  Bnal  classiflcation  of  the 
effectiveness  of  thymol  as  an  OTC 
antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat  when  used  within 
the  proposed  dosage  limit  set  forth 
below. 

The  assumption  has  been  made  the 
because  thymol  is  a  constituent  of  one 
of  the  various  "volatile  oils"  used  in  the 
mouth  and  throat,  it  is  an  effective 
antimicrobial  agent.  Its  activity  is 
prestmiably  due  to  its  lipophilic 
properties,  which  favor  penetration  into 
the  cell  membrane.  A  1-  to  5-percent 
solution  of  thymol  in  alcohol  is  used  on 
the  mucous  membranes  to  treat  herpes. 
Sollmann  (Ref.  1)  states  "its  actions  are 
similar  to  those  of  phenol."  Thymol's 
bacteriostatic  efficiency  is  higher  than 
that  of  phenol  in  restraining  the  growth 
of  "pus  organisms"  in  a  1:3,000  dilution. 
Sollmann  also  states  that  "it  is  not  a 
very  effective  germicide"  and  that 
"thymol  has  a  pleasant  clean  taste."  The 
text  also  states  that  "a  sahu-ated  watery 
solution  makes  a  rather  agreeable  and 
fairly  efficient  antiseptic  and  deodorant 
mouthwash  or  gargle,  and  lotion  for 
discharging  woimds." 

Thymol  has  a  high  phenol  coefficient 
(25).  but  its  antimicrobial  activity  is 
greatly  impaired  by  the  presence  of 
organic  matter  (Ref.  1).  For  instance,  the 
addition  of  dried  feces  to  an 
antimicrobially  active  solution  reduces 
the  activity  of  thymol  by  two-thirds.  It 
reduces  that  of  phenol  by  one-third. 
Thymol  is  active  against  yeasts,  molds, 
and  fungi.  It  has  been  used  to  treat 
fungal  skin  infections  with  fair  success. 

Esplin  (Ref.  2)  writes  that.  "Thymol 
and  its  derivatives,  principally 
chlorothymol,  possess  both  bactericidal 
and  fungicidal  properties."  Thymol  is 
chiefly  of  value  as  a  fungicide.  It  was 
formerly  employed  as  an  anthelmintic, 
administered  orally  against  certain 
worms. 

,  The  "United  States  Dispensatory" 
(Ref.  3]  states  that  "thymol  was 
introduced  as  a  disinfectant  with  uses 
similar  to  those  of  phenol  but  with  the 


advantage  of  having  a  more  agreeable 
odor.  In  the  absence  of  organic  matter,  it 
is  more  potent  than  phenol,  but  in  the 
presence  of  large  amounts  of  proteins  its 
activity  is  greatly  reduced."  Because  of 
this  reduction  in  activity  and  because  it 
is  a  strong  irritant,  thymol  is  of  little 
value  for  use  on  open  wounds  or  on  the 
mucous  membranes  of  the  mouth  and 
throat.  Thymol  is  fungicidal  and  may  be 
used  in  the  treatment  of  a  variety  of 
fungous  infections  of  the  skin.  Thymol 
was  formerly  used  for  its  antiseptic 
action  in  the  stomach  and  intestines.  It 
stimulates  peristalsis  and  may  cause 
diarrhea.  Thymol  is  absorbed  from  the 
intestine  when  ingested  orally.  About  50 
percent  of  it  is  conjugated  with 
glycuronic  and  sulphuric  acids,  and  the 
conjugate  is  excreted  into  the  urine. 

In  a  submission  to  the  Panel,  a 
mixture  of  thymol,  menthol,  eucalyptol, 
and  methyl  salicylate  was  tested  for 
antimicrobial  activity  (Ref.  4).  It  was 
allegedly  found  that  thymol  possessed 
antimicrobial  activity.  The  testing  was 
not  performed  using  the  individual 
ingredient  but  by  removing  the  thymol 
from  the  mixture  and  determining  the 
effectiveness  of  the  mixtiu-e  when  the 
thymol  was  not  present.  The  mixture, 
minus  thymol,  had  less  antimicrobial 
activity  than  when  thymol  was  present. 
The  Panel  does  not  consider  these  data 
to  be  proof  of  the  effectiveness  of 
thymol  as  an  antimicrobial  agent  when 
used  as  a  single  ingredient. 

The  Panel  concludes  that  there  are 
insufficient  data  from  controlled  studies 
to  establish  the  effectiveness  of  thymol 
as  an  antimicrobial  agent  for  the 
treatment  of  symptoms  such  as  sore 
mouth  and  sore  throat. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  olden  Use  a 
0.006-  to  0.1-percent  concentration  of 
thymol  in  the  form  of  a  rinse, 
mouthwash,  gargle,  or  spray  not  more 
than  three  to  four  times  daily.  For 
children  under  3  years  of  age,  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician. 

(4)  Labeling.  The  Panel  reconunends 
the  Category  I  warnings  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.I.  above — Category  I 
Labeling.)  The  Panel  proposes  the 
Category  III  indication  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.3.  below — Category  III 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
antimicrobial  agents.  (See  part  IV. 


paragraph  C.  below — Data  Required  for 
Evaluation.) 
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X.  Thymol  iodide.  The  Panel 
concludes  that  there  are  insufficient 
data  available  to  permit  final 
classification  of  the  safety  and 
effectiveness  of  thymol  iodide  as  an 
OTC  antimicrobial  active  ingredient  for 
topical  use  on  the  mucous  niembranes  of 
the  mouth  and  throat  when  used  within 
the  proposed  dosage  limit  set  forth 
below. 

Thymol  iodide  is  also  known  as 
dithymol  diiodide  (Ref.  1).  Thymol 
iodide  was  originally  considered  to  be 
official  and  was  listed  in  the  "United 
States  Pharmacopeia."  It  is  a  red-yellow 
or  red-brown  powder.  It  is  made  by 
treating  a  solution  of  thymol  with 
potassium  iodide  and  sodiuni  hydroxide. 
Two  molecules  of  thymol  interact  with 
one  molecule  of  iodine,  and  the 
hydrogen  atom  on  the  hydroxyl  group  of 
each  thymol  molecule  is  substituted 
with  an  iodine  atom.  Thjmiol  iodide  has 
a  slightly  aromatic  odor.  It  is  insoluble 
in  water,  glycerin,  carbon  disulfide,  and 
liquid  paraffin;  it  is  soluble  in 
chloroform,  ether,  collodion,  and  oils, 
and  slightly  soluble  in  alcohol.  Thymol 
iodide  must  be  protected  from  light.  If 
exposed  to  light  it  undergoes 
decomposition  to  free  iodine  and 
iodinated  derivatives  of  thymol.  Thymol 
iodide  is  incompatible  with  ammonia, 
mercury  bichloride,  hydroxides  of 
potassium  and  sodiimi,  and  their 
carbonates.  It  gives  off  vapors  of  iodine 
when  heated  above  100*  C. 

(1)  Safety.  The  Panel  concludes  that 
there  are  insufficient  data  available  to 
permit  final  classification  of  the  safety 
of  thymol  iodide  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

When  thymol  iodide  is  appUed  to 
tissues,  it  slowly  releases  thymol  and 
iodine.  This  is  the  basis  of  its  alleged 
antimicrobial  action.  It  behaves  like  an 
iodoform  In  this  respect  Data  on  the 
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LDis  in  animals  and  on  human  toxicity 
were  not  available  to  the  Panel.  The 
Panel  assumes  that  the  toxic  effects,  if 
ingested  orally,  would  be  due  to,  and  be 
similar  to,  those  of  hee  iodine.  Thymol 
iodide  contains  53  percent  iodine  by 
weight.  When  used  externally  in  dusting 
powders,  it  is  considered  to  be  nontoxic. 
Data  on  systemic  toxicity,  particularly 
after  long-tenn  use,  were  not  available 
to  the  Panel  (Ref.  2).  Rebent  evidence 
indicates  that  long-term  use  of  iodine- 
releasing  compounds  may  be  mutagenic 
and  alter  thyroid  function  by  causing 
increased  activity  at  flrst  and 
suppressed  activity  later.  The  Panel 
cautions  that  this  may  also  occur  with 
long-term  use  of  thymol  iodide. 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufficient  data  available 
to  permit  final  classification  of  the 
effectiveness  of  thymol  iodide  as  an 
OTC  antimicrobial  agent  for  topical  use 
on  the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

lliymol  iodide  is  similar  to  iodoform 
in  its  properties  and  behavior.  The 
compound  is  a  water-insoluble,  reddish- 
brown  bulky  powder  containing  43 
percent  iodine.  It  is  used  as  an 
antiseptic  dusting  powder.  It  was 
sometimes  employed  in  an  ether 
solution  in  which  form  it  has  been 
successfully  used  as  a  25-percent 
concentration  in  ether  for  the  treatment 
of  chancroid  ulcers.  Thymol  iodide  is 
effective  against  Staphylococcus  aureus. 

Thymol  iodide  is  one  of  the  few  drugs 
which  are  effective  in  the  treatment  of 
actinomycosis.  It  has  been  used  for  this 
purpose  to  treat  skin  lesions.  Thymol 
iodide  has  also  been  used  in  ointments 
in  concentrations  ranging  from  2  to  10 
percent.  It  has  been  used  externally  as 
an  antimicrobial  agent  and  internally  as 
a  source  of  iodine. 

The  Panel  concludes  that  there  is 
insufficient  evidence  from  controlled 
studies  to  establish  the  effectiveness  of 
thymol  iodide  as  an  antimicrobial  agent 
for  the  treatment  of  symptoms  such  as 
sore  mouth  and  sore  throat. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older:  Use  a 
2-  to  10-percent  oil  solution  of  thymol 
iodide  by  swabbing  or  applying  digitally 
to  the  affected  area,  not  more  ^an  three 
to  four  times  daily.  For  children  under  3 
years  of  age.  there  is  no  recommended 
dosage  except  under  the  advice  and 
supervision  of  a  dentist  or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.l.  above — Category  I 
Labeling.)  The  Panel  proposes  the 
Category  ID  indication  for  products 


containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.3.  below — Category  III 
Labeling). 

(5)  Evaluation.  Data  to  demonstrate 
safety  and  effectiveness  will  be  required 
in  accordance  with  the  guidelines  set 
forth  below  for  OTC  oral  health  care 
antimicrobial  agents.  (See  part  IV. 
paragraph  C.  below — ^Data  Required  for 
Evaluation.) 
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y.  Tolu  balsam.  The  Panel  concludes 
that  tolu  balsam  is  safe,  but  that  there 
are  insufficient  data  available  to  permit 
final  classification  of  the  effectiveness 
of  tolu  balsam  as  an  OTC  antimicrobial 
active  ingredient  for  topical  use  on  the 
mucous  membranes  of  the  mouth  and 
throat. 

(1)  Safety.  The  Panel  concludes  that 
tolu  balsam  is  safe  as  an  OTC 
antimicrobial  agent  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat. 

The  characteristics  and  data  on  the 
safety  of  tolu  balsam  are  described 
elsewhere  in  this  document.  (See  part 
IX.  paragraph  B.3.c(l)  below — Safety.) 

One  manufacturer  (Ref.  1)  submitted 
the  premise  that  "tolu  balsam  is  well 
known  abroad  in  preparations  for  the 
treatment  of  sore  throat."  However,  no 
supporting  data  were  given. 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufficient  data  available 
to  permit  final  classification  of  the 
effectiveness  of  tolu  balsam  as  an  OTC 
antimicrobial  ingredient  for  topical  use 
on  the  mucous  membranes  of  the  mouth 
and  throat. 

Tolu  balsam  is  a  naturally  occurring 
mixture  of  resins,  volatile  oils,  and 
organic  acids.  It  contains  12  to  15 
percent  free  cinnamic  and  benzoic  acids 
and  approximately  40  percent  benzyl 
esters  of  these  acids  (Ref.  2).  It  contains 
a  concentration  of  1.5  to  3  percent 
volatile  oils.  The  effectiveness  of  these 
acids,  esters,  and  volatile  oils  as 
antimicrobial  agents  is  unknown. 
Benzoic  acid  has  been  evaluated  by  the 
panel  and  placed  in  Category  III  as  an 
antimicrobial  activity.  The  Panel  has 
likewise  considered  the  antimicrobial 
activity  of  volatile  oils.  In  view  of  the 
fact  that  their  composition  is  so 
variable,  the  Panel  concludes  that  it  is 
impossible  to  classify  them  as  effective 
antimicrobial  agents.  (See  part  FV. 
paragraph  A.9.  above — Volatile  oils.) 


Tolu  balsam  has  a  feeble  stimulating 
expectorant  activity  and  formeriy  was 
used  widely  in  the  formulation  of 
various  cough  syrups  (Ref.  2).  It  is 
usually  employed  in  the  form  of  tolu 
balsam  syrup  which  was  once  official 
and  was  included  in  the  "United  States 
Pharmacopeia"  and  "National 
Formulary."  He  balsam  is  an  ingredient 
found  in  the  compound  benzoin  tincture. 
Inhalation  of  the  vapor  generated  by 
heating  the  balsam  was  also  used  for  the 
treatment  of  respiratory  infections.  Tolu 
balsam  has  been  employed  occasionally 
in  the  treatment  of  contaminated 
wounds  for  its  "stimulating  and 
antiseptic"  activity.  No  data  are 
supplied  indicating  the  spectrum  and  the 
degree  of  antimicrobial  activity.  It  has 
also  been  used  for  scabies  (Ref.  3) 

The  Panel  concludes  that  there  are 
insufficient  data  from  controlled  studies 
to  establish  the  effectiveness  of  tolu 
balsam  as  an  antimicrobial  agentrfor  the 
treatment  of  symptoms  such  as  sore 
mouth  and  sore  throat. 

(3)  Proposed  dosage.  The  Panel  is 
unable  to  determine  a  proposed  dosage 
for  tolu  balsam. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.I.  above — Category  I 
Labeling.)  The  Panel  proposes  the 
Category  III  indication  for  products 
containing  oral  health  care  antimicrobial 
active  ingredients.  (See  part  IV. 
paragraph  B.3.  below — Category  m 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
antimicrobial  agents.  (See  part  FV. 
paragraph  C.  below — ^Data  Required  for 
Evaluation.) 
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Category  III  Labeling 

Proposed  indication.  "For  the 
temporary  relief  of  minor  sore  mouth 
and  sore  throat  by  decreasing  the  germs 
in  the  mouth." 
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C.  Data  Required  for  Evaluation 

The  Panel  agrees  that  the  protocols 
recommended  in  this  document  are  in 
keeping  with  the  sciences  of 
pharmacology  and  theraupeutics  and  the 
art  of  medicine  and  do  not  preclude 
improvements  in  methods  for  obtaining 
data  that  might  be  developed  in  the 
future. 

1.  General  principles  in  the  design  of 
experimental  protocols  for  testing 
antimicrobial  agents.  The  Panel  has 
reviewed  the  data  submitted  for 
antimicrobial  active  ingredients  in  OTC 
oral  health  care  products  for  topical  use 
on  the  mucous  membranes  of  the  mouth 
and  throat.  The  Panel  has  made  the 
suggestions  outlined  below  concerning 
requirements  for  protocols  for 
conducting  studies  to  obtain  data  for 
reclassifying  Category  III  antimicrobial 
active  ingredients  to  Category  1  for 
safety  or  effectiveness  or  both. 

The  Panel  has  identified  and 
evaluated  two  categories  of  products 
containing  antimicrobial  active 
ingredients;  those  used  on  a  short-term 
basis  to  relieve  symptoms  of  sore  mouth 
~0T  sore  throat  or  both  due  to  microbial 
infections  and  those  used  on  a  long- 
term,  often  on  a  day-to-day,  basis,  for 
cleansing  the  mouth,  suppressing  mouth 
odors,  and  other  related  purposes  in 
which  no  symptoms  of  an  infectious 
process  are  evident  but  for  which  use 
antimicrobial  claims  are  made.  The 
ingredients  in  formulations  evaluated  in 
both  categories  of  products  include 
rinses,  gargles,  sprays,  drops,  and  other 
solutions  for  local  application, 
ointments,  lozenges,  troches,  and 
powders.  The  method  of  application  and 
usage  may  introduce  variable  factors 
that  must  be  given  consideration  in 
preparing  protocols  for  evaluation  of  an 
ingredient.  The  Panel  recognizes  that 
antimicrobial-containing  oral  health 
care  products  are  intended  to  be  used  to 
treat  and  relieve  symptoms  due  to 
inflammatory  processes  and  that  these 
pathologic  states  have  diverse 
etiologies.  Therefore,  it  is  impossible  to 
propose  a  single  general  protocol. that 
would  yield  data  to  substantiate  claims 
for  safety  and  effectiveness  made  for  all 
antimicrobial  ingredients  submitted  for 
consideration.  Obviously,  appropriate 
individual  tests  must  be  devised  or 
chosen  that  adequately  establish  the 
safety  and  effectiveness  of  an  ingredient 
for  a  claimed  indication  or  several 
claimed  indications  on  the  labeling. 

The  Panel  expects  that  the  data 
obtained  from  the  chosen  tests  show 
that  preparations  applied  to  the  mucous 
membranes  of  the  mouth  and  throat  act 
topically  and  reduce  pathogenic 
microbial  populations  to  levels  that  are 


therapeutic  and  that  relieve  symptoms 
caused  by  the  Infection.  The  Panel  is 
aware  of  the  fact  that  differences  in 
usage  may  introduce  uncontrollable, 
variable  factors  that  make  testing 
difficult. 

In  its  evaluation  of  the  clinical 
effectiveness  of  these  antimicrobial 
ingredients,  the  Panel  was  aware  of  the 
fact  that  they  enjoy  widespread  OTC 
use  for  treatment  of  pathologic  states  of 
the  mouth  and  throat  due  to 
amtimicrobial  activity.  The  Panel  also 
recognizes  that  the  consumer  has  the 
right  to  self-diagnosis  and  self- 
treatment.  The  Panel  concedes  that  the 
average  consimier  may,  in  most  cases, 
recognize  the  signs  for  symptoms  of 
occasional  minor  infections  in  the  mouth 
and  throat  and  should  therefore  have 
the  option  of  using  an  OTC  medication 
for  short-term  treatment.  The  Panel 
believes  this  should  be  the  case 
provided  the  consumer  is  fully  protected 
by  warnings  in  the  labeling,  should  the 
symptoms  be  due  to  a  serious  illness  not 
amenable  to  use  of  OTC  antimicrobial 
agents,  and  that  the  manufacturer  has 
clearly  and  convincingly  demonstrated 
justification  for  the  claims  for  such  use. 
The  Panel  is  willing  to  recommend 
acceptance  of  realistic  therapeutic 
labeling  claims  for  effectiveness  in 
treatment  of  minor,  occasional,  self- 
limited  infections  for  short-term  use. 

The  Panel  expects  the  data  submitted 
to  demonstrate  that  the  relief  of 
symptoms  is  due  to  the  antimicrobial 
effects  of  an  ingredient  and  that  the 
symptoms  recede  and  may  even 
ultimately  disappear  after  the 
recommended  periods  of  application. 

Demonstration  of  clinical 
effectiveness  must  include  proof  that  the 
formulated  topical  antimicrobial  product 
is  more  effective  than  the  vehicle  in 
which  the  ingredient  is  incorporated. 
The  Panel  recommends  controlled 
studies  that  demonstrate  that  each 
active  ingredient  in  a  combination 
product  for  which  an  antimicrobial 
claim  is  made  does  indeed  manifest  the 
antimicrobial  activity  that  is  claimed 
and  is  not  merely  an  inert  vehicle  or 
substance  inducing  a  beneficial  placebo 
effect  in  the  mouth  and  throat,  llie 
Panel  requires  that  evidence  be 
submitted  to  verify  that  each 
antimicrobial  agent  is  successfully 
released  from  its  vehicle  when  applied 
to  mucous  membranes  and  theceby 
becomes  available  to  act  on 
microorganisms  within  the  mucosal 
layers  to  which  they  are  applied  or  with 
which  they  come  into  contact. 

2.  Methods  of  study.  The  Panel 
recognizes  that  three  areas  of 
effectiveness  of  an  ingredient  may  have 


to  be  evaluated:  (a)  Effectiveness  in  the 
treatment  of  infections  by  an 
antimicrobial  action.  This  is  a 
mandatory  requirement  for  study  since 
these  claims  are  made  for  all 
antimicrobial  agents  reviewed,  (b)  The 
effectiveness  on  wound  management.  By 
"wound  management"  the  Panel  is 
referring  adverse  effects  on  healing  or 
beneficial  effects  on  healing.  It  must  be 
shown  that  delays  in  healing  of 
ulcerations  and  sloughs  of  the  mucosa 
caused  by  the  ingredient  do  not  occur. 
Claims  that  an  ingredient  promotes  or 
accelerates  wound  healing  must  be 
substantiated  by  appropriate, 
convincing  tests  and  data,  [c] 
Effectiveness  for  propfhylaxis.  It  a 
prophylactic  claim  is  made  for  an 
ingredient,  the  symptoms  or  pathologic 
process  that  are  prevented  £rom 
developing  and  the  types  of 
microorganisms  that  are  killed  or 
prevented  from  proliferating  must  be 
identified.  It  must  be  shown  that  the 
claimed  prophylaxis  does  indeed  occur. 

The  Panel  recognizes  that  difficulties 
may  be  encountered  in  obtaining 
acceptable  in  vivo  data  concerning 
specific  antimicrobial  activity  which  can 
be  used  to  estabUsh  effectiveness. 
Therefore,  the  Panel  suggests  that       * 
preliminary  well-designed  and  well- 
controlled  in  vitro  studies  be  performed, 
the  data  of  which  can  be  verified  and 
supported  by  in  vivo  animal  and  human 
model  studies.  Human  model  studies 
should  be  followed  by  appropriate 
clinical  trials.  Such  investigational 
models  should  simulate  as  closely  as 
possible  situations  that  would  be 
encountered  in  actual  clinical  practice. 

The  recommendations  outlined  above 
and  below  for  testing  of  effectiveness 
are  not  intended  to  be  mandatory 
requirements.  They  are  presented 
merely  to  indicate  the  types  of  data 
considered  necessary  and  to  provide 
suggestions  for  obtaining  such  data.  It  is 
the  consensus  of  the  Panel  that  the 
responsibility  of  selecting  or  devising 
reliable  methods  for  procuring 
acceptable  evidence  of  effectiveness  of 
an  ingredient  rests  with  the  individuals 
sponsoring  or  promoting  the  product  and 
not  with  FDA. 

a.  In  vitro  testing.  In  vitro  testing 
should  include  the  following:  A 
technique  that  insures  that  a  carryover 
of  the  antimicrobial  ingredient  into  the 
test  system  is  eliminated  by  proper 
dilution  or  inactivation  of  the  ingredient: 

Determination  of  the  spectrum  of 
antimicrobial  activity  of  the  agent  using 
both  standard  cultures  and  recently 
isolated  strains  of  each  microbial 
species;  ^ 


Federal  Regtoter  /  Vol.  47,  No.  101  /  Tuesday,  May  25.  1982  /  Proposed  Rules 


2^891 


Determination  of  the  minimal 
inhibitory  concentration  (MIC)  of  the 
antimicrobial  agent  under  standard 
conditions  and  against  standard 
reference  organisms;  and 

Testing  freshly  obtained  clinical 
isolates  from  mouth  or  throat  infections 
to  provide  updated,  relevant  data  on 
susceptibility  of  these  isolates  to  an 
antimicrobial  agent. 

The  Panel  has  described  below  an  in 
vitro  test  that  may  be  found  useful  as  a 
guide  in  formulating  required  protocols 
for  specific  ingredients  submitted  to  this 
Panel  for  review  which  have  been 
placed  in  Category  m. 

Antimicrobial  oral  health  care 
products  are  tested  to  determine  the 
ability  of  an  active  ingredient  in  a 
product  to  kill  an  axenic  population  of 
specific  otganisms  by  the  foUowing 
method: 

(1)  Test  organisms,  (i)  Streptococcus  y 
mutans,  ATCC  number  25175 

(ii)  Actinomyces  viscosus,  ATCC 
number  10246 

(iii)  Candida  albicans,  ATCC  number 
18804 

(iv)  Pseudomonas  aeruginosa, 
(opUonal)  ATCC  number  10145 

(2)  Stock  cultures.  Cultures  of 
American  Type  Culture  Collection 
(ATCC)  origin  are  subdivided  and 
lyophilized  or  frozen  at  —  25*  C  or  lower 
to  provide  standard  stock  cultures  for 
future  use.  The  optional  culttire  may  be 
used  if  it  is  desirable  to  test  a  gram- 
negative  baclteriimi. 

(3)  Test  cultures.  A  stock  culture  of 
each  species  is  first  revitalized  and  then 
transferred  to  fresh  brain  heart  infusion 
(BHI)  broth,  in  order  to  initiate  a  battery 
of  tests.  The  cultures  are  transferred  to 
fresh  BHI  broth  for  two  successive  days 
foUowing  the  first  transfer.  All 
incubations  are  to  be  carried  out  at  37* 
C.  It  is  suggested  that  the  Actinomyces 
viscosus  and  Streptococcus  mutans  be 
cultured  anaerobically,  the  Candida 
albicans  cultured  aerobically.  It  is 
suggested  that  the  Candida  and 
strepotococcus  cultures  be  incubated  for 
16  to  18  hours;  the  actinomyces  culture 
for  32  to  36  hours,  so  as  to  be  able  to 
compare  tests  fit)m  one  laboratory  to 
another. 

(4)  Test  medium.  Letheen  broth  or 
another  inactivating  medium  (to 
eliminate  carry  over  of  active 
components)  is  prepared  and  dispensed 
in  9.9-mL  quantities  in  unlipped  culture 
tubes,  capped  with  closures  or  plugged 
with  cotton  and  then  autoclaved. 

(5)  Reaction  tubes.  Sterile,  unlipped 
test  tubes,  capped  with  closures  or 
plugged  with  cotton,  are  used  for  mixing 
the  cultures  in  the  mouth  rinse  or  mouth 
rinse  components  in  the  test. 


(6)  Temperature  of  the  test  The  oral 
health  care  product,  as  commercially 
available,  or  each  active  ingredient  at 
the  product  concentration,  in  a  suitable 
inactive  vehicle,  and  the  test  culture 
must  be  brought  to  temperature 
equilibrium  in  a  water  bath  at  37'  C  and 
held  at  this  temperature  throughout  the 
test 

(7)  Test  method,  (i)  One  milliliter  of 
the  test  culture  and  9  mL  of  the  product 
or  active  ingredient  (as  noted  above)  are 
mixed  rapidly  and  thoroughly.  A  stop- 
watch is  started  at  the  time  of  mixing. 

(ii)  At  1  and  2  minutes,  0.1  mL  of  the 
raction  mixture  is  aseptically  removed 
and  inoculated  into  the  tubes  of  the 
inactivating  medium  and  mixed. 

(iii)  These  tubes  are  incubated  at  37* 
C  for  48  hours.  At  this  time,  the  entire 
contents  of  the  cultm^  tubes  which 
exhibit  no  growth  are  aseptically 
transferred  to  90  mL  of  sterile 
inactivating  medium,  to  further  dilute 
any  carry-over  of  active  ingredients(s). 
If  upon  further  incubation  for  1  week  at 
37*  C  no  growth  is  detectable,  the  test 
microorganisms  will  be  considered  to 
have  been  killed  by  the  test  oral  healtiii 
care  product  or  its  ingredients. 

(iv)  As  a  control  on  the  viability  of  the 
test  organisms,  1  mL  of  the  test  culture  is 
diluted  in  9  mL  of  BHI  broth  and  0.1  mL 
of  this  mixtuire  is  added  to  inactivating 
medium  (with  no  test  product  or 
ingredient)  and  incubated  at  37*  C. 

(v)  Replicate  test  samples  must  be 
done  and  must  exhibit  reproducibility. 

(vi)  A  reference  (positive)  standard 
control  is  necessary  to  validate  the  test 
procedure  by  assuring  the  consistent 
susceptibility  of  the  test  organisms. 
Chlorhexidine  digluconate,  0.2  percent 
in  sterile  water,  is  acceptable  for  this 
purpose. 

(8)  Test  in  the  presence  of  biological 
fluids.  Antimicrobial  agents  are  subject 
to  dilution  with  secretions  in  the  mouth 
and  throat.  Saliva,  crevicular  fluid,  and 
serum  are  the  biological  fluids  of  the 
mouth  and  throat  which  may  exhibit 
inactivating  effects  on  antimicrobial 
agents.  Sterile  whole  human  saliva,  i.e.. 
membrane  filter  saliva,  would  appear  to 
be  the  ideal  test  mouth  secretion 
because  it  is  the  principal  oral  biological 
fluid,  but  it  is  not  recommended  for  use 
because  it  cannot  be  standardized  fix)m 
one  laboratory  to  another.  Sterile  fetal 
calf  serum  is  used  instead  of  saliva 
because  it  possesses  similar 
proteinaceous  inactivation 
characteristics,  few  antibodies  or 
antimicrobial  components,  and  may  be 
obtained  commercially  in  standardized 
forms.  It  may  be  necessary  to  omit  the 
addition  of  serum  to  the  reference 
standard  control  e.g.,  chlorhexidine, 
because  serum,  in  some  instances. 


inactivates  the  antimicrobial  agent  The 
effect  of  serum  on  the  product  or  test 
ingredient  must  be  demonstrated. 

The  oral  health  care  product  as 
commercially  available,  and  each  active 
ingredient  at  product  concentrations  in  a 
suitable  active  vehicle  are  tested  in  the 
presence  of  a  standardized  biological 
fluid  as  follows: 

(i)  Two  millihters  of  sterile  fetal  calf 
serum  is  added  to  2  mL  of  test  organism 
and  tested.  Two  milliliters  of  die 
mixture  is  added  to  8  mL  of  the  product 
or  active  ingredient  and  mixed  (as  noted 
above). 

(ii)  Hie  mixture  is  tested  as  previously 
described  under  'Test  method." 

(9)  Evaluation.  An  active 
antimicrobial  ingredient  will  have 
passed  the  in  vitro  test  if  it  kills  all  the 
test  organisms,  in  the  presence  and  in 
the  absence  of  serum,  within  2  minutes. 
Results  of  the  test  at  1  minute  will  be 
provided  for  information  only  and  will 
not  be  used  for  comparison  among 
products  CH'  ingredients.  The  2-minute 
exposure  time  reflects  the  contact  time 
of  the  antimicrobial  product  or 
ingredient  in  vivo,  before  it  is  dilut^  by 
saliva  and  other  oral  biological  fluids. 

b.  In  vivo  testing.  In  vivo  testing 
should  be  designed  to  closely 
approximate  the  clinical  situations  far 
wdiich  a  product  is  intended  to  be  used 
and  to  substantiate  claims  in  the 
labeling  that  the  relief  of  symptoms  of 
mouth  and  throat  infections  is  indeed 
due  to  an  antimicrobial  activity  of  an 
ingredient  A  well-designed  study 
should  demonstrate  tfiat  the 
antimicrobial  effect  is  due  to  the  agent 
itself  and  not  to  the  vehicle.  Control 
groups  should  receive  treatment  with 
inert  vehicles  which  are  identical  in 
appearance,  color,  and  consistency  to 
the  test  material.  A  double-blind 
procedure  should  be  employed  to 
minimize  bias  in  making  observations 
and  in  reporting  results.  An  appropriate 
procedure  to  insure  the  random 
allocation  of  subjects  to  treatment  and 
the  comparison  of  groups  should  be 
employed.  In  vivo  testing,  including 
animal  and  human  models,  should  be 
performed  prior  to  clinical  studies. 

The  Panel  is  aware  of  the  difficulty  in 
conducting  large-scale  prospective 
clinical  trials,  and,  therefore,  suggests 
that  statistical  methods,  such  as  the  use 
of  sequential  designs,  may  be  used  in 
limiting  the  sample  size. 

The  Panel  is  aware  of  the  fact  that 
some  microbiologists  have  reUed  upon 
reduction  of  deposits  of  plaque  on  the 
teeth  as  an  index  of  effectiveness  of 
antimicrobial  ingredients  used  in  oral 
health  care  products  for  treating 
symptoms  of  sore  mouth  and  sore 
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throat.  Elsewhere  in  this  document 
appears  a  discussion  of  plaque 
reduction  and  its  relationship  to 
antimicrobial  activity  and  the  fact  that 
the  Panel  concludes  that  no  correlation 
can  be  established  between  reduction  of 
plaque  and  the  relief  of  symptoms  of 
sore  mouth  and  sore  throat.  (See  part  IV. 
paragraph  A.6.  above — ^Evaluation  of 
antimicrobial  activity.)  Likewise,  the 
Panel  concludes  that  there  is  no 
correlation  between  plaque  reduction 
and  the  effectiveness  of  antimicrobial 
agents  in  oral  health  care  products  for 
prophylactic  use.  The  Panel,  therefore, 
does  not  acept  data  on  effectiveness  of 
antimicrobial  agents  in  oral  health  care 
products  based  upon  their  abihty  to 
inhibit  plaque  formation. 

(1)  Human  models  for  treatment.  It  is 
obvious  to  the  Panel  that  no  reliable, 
satisfactory,  safe,  investigational  models 
presently  exist  or  can  be  devised  for 
producing  infections  experimentally  in 
the  oral  cavity  that  simulate  symptoms 
that  would  be  encountered  clinically  for 
testing  the  effectiveness  of  antimicrobial 
oral  health  care  products.  The  Panel 
recognizes  that  no  single  protocol  or  test 
system  can  possibly  be  devised  that 
provides  proof  of  effectiveness  for  all 
therapeutic  applications  for  which  OTC 
topical  antimicrobial  agents  are 
intended.  Separate  protocols  will  have 
to  be  designed  to  consider  individual 
claims  or  groups  of  similar  claims  and  to 
determine  such  factors  as  the 
antibacterial  spectrum,  the  duration  of 
antimicrobial  action,  and  the 
effectiveness  of  a  piroduct  or  ingredient 
for  a  particualr  therapeutic  indication. 

(2)  Wound  healing.  The  Panel 
recognizes  that  the  determination  of  the 
effects  of  an  ingredient  on  wound 
healing,  particularly  in  human  subjects, 
is  difficult.  Animal  models  with 
artificially  contaminated  wounds  have 
been  used  by  some  investigators. 
However,  if  animals  are  used,  these 
ingredients  must  be  further  tested  for 
this  attribute  in  human  clinical  trials. 
There  is  a  need  for  the  development  of 
procedures  to  determine  whether  or  not 
antimicrobial  oral  health  care  products 
topically  applied  to  minor  ulcerations 
and  mucosal  wounds  exert  adverse 
effects  and  delay  healing  in  man.  The 
Panel  suggests  that  such  protocols  and 
study  designs  should  be  developed  in 
consultation  with  FDA. 

The  subjects  selected  for  such  studies 
should  have  ulcerations  and  other  open 
lesions  in  the  mouth  and  throat  that  are 
appropriate  for  testing  a  Category  III 
ingredient.  The  Panel  suggests  that  in 
designing  such  protocols  in  clinical 
studies  the  characteristics  of  the  lesion, 
such  as  color,  size,  amount  of  exudate  or 


purulent  discharge,  degree  of  edema, 
and  rate  of  epithelization  should  be 
noted  at  appropriate  intervals.  The  drug 
should  be  applied  in  such  quantities  and 
with  the  same  frequency  as  stated  in  the 
labeling.  Its  effects  should  be  compared 
with  a  control.  The  changes  in  the  size, 
color,  and  appearance  of  a  wound  area 
can  be  followed  by  serial  photographs 
or  by  planimetry  or  both. 

3.  Selection  of  patients.  The  final 
appraisal-of  the  effectivness  of  a  topical 
antimicrobial  agent  must  be  undertaken 
in  a  clinical  setting  under  circumstances 
conforming  to  actual  conditions  existing 
in  a  target  population  for  which  use  of 
the  product  is  intended.  Testing  must 
conform  to  accepted  ethical  standards. 
Animal  and  human  models  may  lessen 
the  need  for  extensive,  time-consuming, 
expensive  clinical  trials  on  agents  that 
are  found  to  be  effective  in  model 
systems.  The  Panel,  however,  expects 
that  whatever  clinical  studies  are 
undertaken  should  be  adequate  to 
confirm  the  resuts  of  model  studies. 
Testing  of  the  complete  formulation  for 
effectiveness  will  be  required  to  judge 
the  importance  of  the  vehicle  in  the 
release  of  the  active  ingredients  as  well 
as  the  influence  that  the  formulation 
exerts  on  effectiveness  and  safety. 

4.  Interpretation  of  data.  The 
recommended  dose  of  an  antimicrobial 
agent  should  induce  a  statistically 
significant  reduction  of  symptoms  or  a 
positive  amelioration  of  a  disease 
process  when  compared  with  a  placebo 
response. 

Evidence  of  drug  effectiveness  is 
required  from  both  in  vitro  and  in  vivo 
testing  based  upon  the  results  of  two  or 
more  independent  investigators  or 
laboratories.  AH  data  submitted  to  FDA 
must  present  both  favorable  and 
unfavorable  results. 

5.  Determination  of  safety.  Tests  for 
safety  must  be  topical  and  systemic. 
These  have  been  mentioned  elsewhere 
in  this  document.  (See  part  U.  paragraph 
C.2.  above — Testing  for  recategorization 
of  Category  III  ingredients.)  They  are 
specifically  mentioned  in  more  detail 
here  due  to  the  cytotoxic  nature  of  many 
of  the  antimicrobial  ingredients.  It  is 
known  that  some  antimicrobial  drugs 
that  kiU  microorganisms  may  in  most 
cases  injure  some  cells  of  the  host.  For 
this  reason  the  local  effects  must  be 
defined.  Also,  these  drugs  are  readily 
absorbed  fi"om  the  mucous  membranes 
and  can  act  systemicaily.  Systemic 
toxicity  is  therefore  an  important 
consideration  particularly  when  they  are 
advocated  for  long-term  use  on  a  day-to- 
day basis  for  years  or  even  over  the 
span  of  a  lifetime  as  would  be  the  case 


when  using  mouthwash  and  gargle 
preparations. 

a.  Topical  safety  testing.  The  primary 
irritation  potential  of  an  ingredient 
following  acute  and  subacute  exposures 
must  be  determined.  Special  attention 
should  be  devoted  to  the  effects  on  the 
mucous  membranes  of  the  mouth  and 
throat. 

The  potential  for  development  of 
topical  allergic  reactions  following 
short-  or  long-term  exposure  must  be 
determined. 

The  potential  for  development  of 
photosensitivity  must  be  determined. 

The  effect  on  wound  healing  must  be 
determined,  particularly  any  inhibitory 
effect. 

The  effect  of  subsensitivity  or 
accumulation  of  an  ingredient  on  the 
mucous  membranes  must  be  determined. 

The  above  tests  should  be  performed 
using  each  ingredient  in  pure  form, 
individually,  if  they  are  in  a 
combination,  as  well  as  the  final 
complete  formulation  to  judge  the  effect 
of  the  vehicle  in  the  release  of  the  active 
ingredients. 

b.  Systemic  safety  testing.  The  Panel 
requires  the  qualitative  and  quantitative 
determination  of  metabolites  in  biologic 
tissues  and  secretions  in  cases  where  it 
deems  the  data  are  essential  if  not 
available.  The  Panel  recommends  the 
development  of  adequate  chemical, 
analytic,  or  bioassay  techniques  if  not 
available. 

The  determination  of  the  degree  of 
absorption  through  the  mucous 
membranes  by  measurement  of  blood 
levels  is  required  after  acute  exposure 
as  well  as  after  chronic  usage  and 
exposure.  If  the  product  is  an  aerosol, 
adequate  inhalation  studies  should  be 
conducted  to  determine  the  quantity 
inhaled  and  systemic  effects  and 
accumulation  in  blood  and  tissues. 

The  target  organ  or  organs  susceptible 
to  the  toxic  effects  of  the  drug  and  the 
quanitity  causing  these  effects  should  be 
determined.  Toxicity  should  be 
correlated  with  blood  levels  and  half-life 
of  the  drug.  If  a  toxic  effect  develops,  the 
blood  levels  causing  such  toxicity 
should  be  determined  in  several  species. 
The  maximal  lethal  dose  and  the 
minimal  lethal  dose  and  the  LDm  should 
be  determined  in  animals.  Tissue 
distribution,  metabolic  rates,  metabolic 
fate,  and  routes  of  excretion  should  be 
determined  in  cases  where  the  Panel  so 
recommends,  if  such  data  are  lacking 
and  deemed  essential. 

The  Panel  is  unable  to  comment  on 
the  tumorigenicity,  mutiagenicity,  or 
teratogenicity  of  the  ingredients  it  has 
evaluated  with  the  data  it  has  available. 
The  possibility  that  they  do  exert  these 
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effects  cannot  be  disregarded  even 
though  many  of  these  drugs  have  been 
in  use  for  many  years.  The  Panel 
however,  does  not  expect  the  sponsor  of 
a  product  to  conduct  studies  to  obtain 
such  data  if  they  are  not  available  since 
these  involve  complex  studies  and  are 
conducted  by  the  National  Cancer 
Institute  [NCI]  and  other  agencies 
equipped  for  such  investigative  work. 

D.  Minority  Report  on  Antimicrobial 
Agents 

The  goal  of  the  Advisory  Review 
Panel  on  OTC  Oral  Cavity  Products  was 
to  determine  if  drugs  used  in  the  oral 
cavity  and  purchased  over-the-coimter 
by  the  consumer  are  safe  and  effective. 
A  final  report  was  written  and,  because 
portions  of  it  are  deficient  in  the  opinion 
of  a  minority  of  the  Panel,  the  following 
minority  report  is  offered.  ^ 

1.  Restrictions  on  the  scope  of 
investigation.  The  charge  of  the 
Advisory  Review  Panel  on  OTC  Oral 
Cavity  Drug  Products  (Oral  Cavity 
Panel)  was  restricted  to  an  investigation 
of  those  liquid,  gel,  or  solid  drug 
formulations  for  use  in  the  oral  cavity 
that  were  not  used  for  symptomatic 
relief  of  colds,  cough,  or  related  upper 
respiratory  disease.  A  further  restriction 
was  that  the  Advisory  Review  Panel  on 
OTC  Dentifrice  and  Dental  Care  Drug 
Products  (Dental  Panel]  was  charged  to 
investigate  the  safety  and  effectiveness 
of  all  oral  drugs  that  were  dentifrices, 
fluorides,  and  other  antidental-plaque 
drugs,  as  well  as  those  products  used  to 
treat  oral  mucosal  injuries.  As  time 
passed  the  Dental  Panel  deferred 
consideration  of  the  antiplaque  claims. 
These  restrictions  meant  that  the  scope 
of  investigation  of  the  Oral  Cavity  Panel 
was  limited  to  the  area  of  mouthwashes, 
mouth  rinses,  oral  lozenges,  gels,  and 
other  drug  formulations  used  either  to 
relieve  symptoms  of  general  diseases  or 
to  maintain  oral  hygiene. 

It  was  an  exceedingly  complex 
problem  to  determine  the  effectiveness 
of  mouthwashes  and  similar  drugs, 
because  such  OTC  preparations  are 
generally  not  used  to  cure  or  alleviate 
specific  oral  diseases. 

The  antimicrobial  oral  cavity 
products,  especially  the  antimicrobial 
mouthwashes,  have  only  recenUy 
included  the  "antiplaque"  claim  in  their 
labeling  and  advertising.  They  are  used 
today  to  refresh  the  breath  and  by  some 
consumers  in  an  attempt  to  prevent  the 
two  most  common  and  widespread 
diseases  of  the  oral  cavity:  dental  caries 
and  periodontal  disease.  This  use  by  the 
consumer  is  a  recent  one  because  of 
advertising  and  is  directed  toward  the 
reduction  in  dental  plaque  by 


mouthwash  formulations  that  contain 
antimicrobial  agents. 

The  antiplaque  activity  of 
antimicrobial  mouthwashes  and  mouth 
rinses  was  a  parameter  that  the  Oral 
Cavity  Panel  believed,  during  the  first  4 
years  of  its  tenure,  was  a  reasonable 
parameter  to  measure  the  antimicrobial 
activity  of  the  drugs.  The  Dental  Panel 
for  a  while  considered  the  antiplaque 
claim  of  oral  drugs,  but  in  its  later  stages 
deferred  this  scope  of  investigation  to 
the  Oral  Cavity  Panel.  In  its  last  year  of 
activity,  the  majority  of  members  on  the 
Oral  Cavity  Panel  suddenly  abandoned 
consideration  of  the  antiplaque  activity. 
The  decision  to  abandon  investigation 
into  the  antiplaque  claim  created  a 
condition  where  none  of  the  OTC 
advisory  panels  had  jurisdiction  over 
antiplaque  claims.  It  may  have  been  that 
the  espousal  of  the  Oral  Cavity  Products 
Panel  stimulated  the  advance  of 
antiplaque  claTms  by  manufacturers  of 
antimicrobial  mouthwashes.  The  sudden 
reversal  of  the  Panel  and  abandonment 
of  consideration  of  such  claims  creates 
an  unfortunate  situation  in  which  no 
OTC  advisory  panel  has  jurisdiction 
over  antiplaque  claims  and 
manufacturers  of  antimicrobial 
mouthwashes  have  no  direction  or 
guidelines  to  prove  the  effectiveness  of 
their  formulation  in  killing  bacteria  in 
the  oral  cavity. 

2.  Guidelines  to  determine  the 
effectiveness  of  antimicrobial 
mouthwashes  or  mouth  rinses  in  the 
laboratory.  In  1977,  the  Oral  Cavity 
Panel  approved  guidelines  for  the  in 
vitro  and  in  vivo  effectiveness  of 
antimicrobial  mouthwashes.  (See  part 
rV.  paragraph  D.5.  below — ^E^posal  for 
the  antimicrobial  evaluation  of  oral 
cavity  products.]  TTiese  guidelines  were 
established  after  consultation  with 
experts  in  academia,  in  government,  and 
in  industry.  The  guidelines  were 
constructed  to  be  procedures  that  were 
in  harmony  with  the  existing  body  of 
knowledge  relating  to  the  role  that 
bacteria  play  in  dental  caries  and 
periodontal  diseases.  The  in  vitro 
procedure  was  based  on  the  approved 
methodology  employed  for  the  general 
assay  of  antimicrobial  drugs  (Ref.  1). 
The  in  vivo  procedure  was  based  on 
reduction  of  plaque  formation.  These 
gxiidelines  were  intended  to  present 
general  procedures  that  would  enable 
drug  manufacturers  to  reasonably 
demonstrate  the  effectiveness  of 
antimicrobial  mouthwashes. 

The  procedures  developed  by 
members  of  the  Panel  were  intended  to 
be  guidelines,  based  on  the  present 
"state  of  the  art"  procedures.  If 
advances  were  made  in  the  future  in  the 


"state  of  the  art"  in  either  in  vitro  or  ia 
vivo  procedures,  it  was  expected  that 
the  newer  and  improved  methods  would 
be  used  at  that  time  to  test  effectiveness 
of  the  drugs. 

Onexonsideration  in  designing  the  in 
vitro  guidelines  concerned  recent 
evidence  that  in  animal  models,  certain 
dental  diseases  involved  with  dental 
plaque  have  a  specific  bacterial 
component.  This  was  reflected  by  the 
choice  of  Streptococcus  mutans,  ATCC 
number  35175,  serological  group  C; 
Actinomyces  viscosus,  ATCC  number 
19246;  and  Candida  albicans.  ATCC 
number  18804.  These  test  organisms  are 
representative  of  the  pathogenic  oral 
bacteria  and  fungi.  Streptococcus 
mutans  and  Actinomyces  viscosus 
represent  supragingival  plaque- 
inhabiting  bacteria  that  have  been 
shown  repeatedly  to  be  caries-inducing 
in  emimal  model  systems,  and  to  be 
associated  with  hiunan  dental  caries 
(Refs.  2  through  8)  and  periodontal 
disease  (Refs.  9  through  12].  Candida 
albicans  represents  a  fungus  that  causes 
oral  yeast  infections  (Ref.  13). 

The  Panel  considered  the  inclusion  of 
anaerobic  oral  pathogenic  bacteria,  but. 
because  of  the  technical  difficulties 
involved  in  their  culture  (Ref.  14), 
rejected  the  choice.  The  other  possible 
choices  of  oral  representatives  included 
Veilonella  alcalescens.  an  anaerobic 
gram  negative  oral  pathogen  that  was 
rejected  because  it  had  not  been  shown 
to  cause  oral  diseases  (Ref.  15). 
Spirochetes  are  widely  regarded  as 
being  involved  in  periodontal  disease, 
but  they  would  not  be  suitable  test 
organisms  because  they  cannot  be 
readily  cultivated,  if  at  all  (Ref.  16). 
Bacteroides  melaninogenicus  and 
Bacteroides  asaccharolyticus  have  been 
recenUy  implicated  in  periodontal 
disease  (Refs.  17  and  18).  llese  species 
are  obligate  anaerobes  and  require 
careful  and  complex  anaerobic 
culturing.  The  use  of  these  two  as  test 
organisms  would  represent  an 
escalation  in  the  cost  and  time 
necessary  for  the  in  vitro  testing  of 
antimicrobials. 

In  view  of  the  difficulties  in 
cultivating  oral  anaerobes,  the  in  vitro 
test  was  limited  to  the  three  test 
organisms,  which  at  present  are  the 
most  odontopathic  members  of  the 
supragingivaj  plaque.  It  was  suggested 
in  the  guidelines  that  Pseudomonas 
aeruginosa  be  employed  as 
representative  of  the  gram-negative  oral 
bacteria,  should  that  choice  prove 
desirable  (Ref.  19).  These 
recommendations  were  approved  by  the 
Panel. 
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A  recommendation,  not  approved  by 
the  Panel,  was  that  chlorhexidine  be 
used  as  a  positive  control. 
Chlorhexidine  is  the  most  effective  in 
vivo  plaque  agent  yet  described  (Refs. 
20  through  23).  A  minority  of  the  Panel 
recommended  the  use  of  chlorhexidine 
because  evidence  was  desired  that  the 
antimicrobial  mouthwashes  were 
bioequivalent  to  chlorhexidine. 
Although  chlorhexidine  is  not  yet 
available  for  use  by  the  public  in  the 
United  States  because  of  several 
problems  involved  with  this 
antimicrobial  agent  (Ref.  24],  it  remains 
the  most  effective  antiplaque  agent,  one 
to  which  all  others  might  ideally  be 
compared. 

These  guidelines  for  the  in  vitro  test 
were  suggested  as  pathways  to  a 
scientific  evaluation  of  the  antimicrobial 
activities  of  oral  mouthwashes. 

3.  Guidelines  for  the  clinical 
evaluation  of  antimicrobial 
mouthwashes  or  mouth  rinses.  The 
translation  of  the  evidence  obtained  by 
in  vitro  testing  to  measure  the  efficacy 
in  the  oral  cavity  was  a  challenge.  It 
became  apparent  to  the  Panel  that 
progress  to  the  stage  of  clinical  trials 
was  inevitable,  given  the  current  data 
base  available  in  dental  research. 

The  formulation  of  guidelines 
acknowledged  that  dental  plaque,  for 
the  most  part,  is  a  microbial  aggregation 
or  clumping  of  bacteria  on  the  tooth 
surfaces.  Numerous  cultural  and 
electron  microscopic  studies  confirm 
this  fact  {Refs.  25  through  32).  Clinical 
investigations  have  demonstrated 
repeatedly  that  cessation  of  oral  hygiene 
in  humans  results  in  increases  in  the 
amount  and  extent  of  dental  or  bacterial 
plaque  and  leads  to  inflammation  of  the 
oral  mucosa  or  gingivitis  (Refs.  9,  33,  and 
34).  Once  oral  hygiene  is  reinstituted, 
the  amount  and  extent  of  dental  plaque 
decrease  and  the  gingival  inflanmiation 
decreases;  moreover  it  has  been 
demonstrated  that  mechanical 
debridement  procedures  designed  to 
reduce  dental  plaque  are  essential  for 
optimal  periodontal  health  (Refs.  35.  36. 
and  37). 

This  relationship  also  existed  when 
chlorhexidine  was  used  as  a  mouthwash 
by  human  volunteers.  The  use  of  the 
antimicrobial  mouthwash  or  dentifrice 
gel,  twice  daily,  at  a  concenti>ation  of  0.2 
percent  of  chlorhexidine  gluconate 
resulted  in  a  drastic  reduction  in 
gingivitis  and  dental  caries  (Refs.  38  and 
39). 

It  has  also  been  demonstrated  that 
some  of  the  quartemary  ammonium 
compounds,  cetylpyridinium  chloride 
and  benzalkonium  chloride,  if  used  as  a 
mouthwash  show  plaque-inhibiting 


properties  approaching  that  of 
chlorhexidine  (Ref  40). 

This  evidence,  together  with 
submissions  from  industry  and 
published  papers  in  the  literature, 
documenting  the  antiplaque  activity  of 
various  mouthwashes,  make  it 
reasonable  to  accept  that  reduction  in 
dental  plaque,  resulting  from  daily  use 
of  mouthwashes,  probably  reduces 
gingival  inflammation  and  possibly  may 
reduce  dental  caries  (Refs.  41  through 
49). 

The  Panel  at  first  accepted  this 
principle  and  recommended  the  clinical 
guidelines  for  antimicrobial  tests  based 
on  plaque  reduction.  The  four  methods 
used  to  grade  plaque  were: 

The  Quigley  Hein  method  (Ref.  50) 
including  the  Turesky  modification  (Ref. 
5.1). 

The  Loe  and  Silness  method  (Ref.  52). 

The  Schick-Ash  mediod  (Ref.  53). 

The  Navy  scoring  method  (Ref.  54). 

They  were  freely  accepted  by  the 
Panel. 

At  the  27th  meeting,  the  next  to  the 
last  meeting,  of  the  Panel  on  August  14, 
1979,  the  guidelines,  previously 
accepted,  were  abandoned. 

It  is  the  opinion  of  this  minority  that  a 
set  of  guidelines  are  necessary  to 
determine  the  effectiveness  of  a  drug.  It 
may  have  been  that  the  majority  of  the 
Panel  went  too  far  in  trying  to  formulate 
an  acceptable  testing  method  rather 
than  a  set  of  guidelines.  Their  reasons 
for  abandonment  of  these  guidelines  are 
not  persuasive. 

Their  reasons  are  as  follows: 

The  species  selected  for  the  in  vitro 
tests  were  not  representative;  anaerobes 
were  omitted  and  a  gram-negative 
bacterium  was  optimal. 

A  reduction  in  dental  plaque  biomass 
does  not  necessarily  result  in  a  benefit 
to  the  consumer. 

A  reduction  in  plaque  biomass  does 
not  necessarily  mean  a  reduction  in 
plaque  bacteria. 

Subjective  methods  of  assessment  of 
dental  plaque  are  not  valid. 

The  daily  use  of  oral  mouthwashes 
may  cause  a  shift  in  the  oral  fiora  that 
may  result  in  a  proliferation  of 
pathogenic  bacteria. 

The  minority  of  the  Panel  dissents 
from  these  five  assertions: 

As  was  discussed  previously,  the  oral 
bacteria  species  chosen  for  the  in  vitro 
tests  were  representative  of  the  three 
leading  oral  pathogens.  (See  part  IV. 
paragraph  D.2.  above — Guidelines  to 
determine  the  effectiveness  of 
antimicrobial  mouthwashes  or  mouth 
rinses  in  the  laboratory.)  A  fourth 
species,  Pseudomonas  aeruginosa  was 
suggested  as  an  optional  representative 
of  the  gram-negative  bacteria. 


It  would  have  been  sufficient  to  select 
only  one  test  organism  to  demonstrate 
antimicrobial  activity  because  bacterial 
susceptibility  differences  to 
antimicrobial  chemicals  are  usually 
slight.  Three  test  organisms  that  were 
selected,  the  two  facultative  anaerobic 
gram-positive  bacteria  and  the  fungus, 
covered  most  of  the  susceptibility 
differeifbes  to  antimicrobial  activity. 

As  was  discussed  elsewhere, 
reduction  in  plaque  biomass  in  humans 
who  have  temporarily  abandoned  oral 
hygiene  practices  results  in  reduction  of 
gingivitis.  (See  part  IV.  paragraph  D.3. 
above — Guidelines  for  tire  clinical 
evaluation  of  antimicrobial 
mouthwashes  and  mouth  rinses.) 
Reduction  in  plaque  then  certainly 
reduces  the  disease  potential  by 
prophylactically  reducing  the  visible 
periodontal  disease,  and  if  the 
antimicrobial  mouthwash  can  penetrate 
the  gingival  crevice,  it  may  reduce  the 
hidden  periodontal  disease.  It  most 
certainly  does  act  prophylactically  by 
reducing  the  pathogenic  challenge  to  the 
periodontal  tissues  by  killing  a  minimum 
number  of  oral  microorganisms  located 
adjacent  to  and  below  the  margins  of 
the  gingiva. 

Tens  of  millions  of  United  States 
citizens  suffer  from  one  mild  form  of 
periodontal  disease,  namely  gingivitis 
caused  by  the  presence  of  dental  plaque. 
Most  of  these  individuals  are  not  treated 
for  this  disease  and  only  toothbrushing, 
flossing,  and  the  use  of  antimicrobial 
mouthwashes  prevent  in  many  of  these 
individuals  the  extension  of  the 
gingivitis  to  the  more  severe  forms  of 
periodontal  disease.  The  action  of  the 
mouthwashes  are  of  short  duration  but 
this  temporary  reduction  combined  with 
other  oral  hygiene  techniques  benefits 
the  consimier. 

This  minority  of  the  Panel 
recommends  that  those  antimicrobial 
mouthwashes  or  mouth  rinses  which 
have  demonstrated  the  ability  to  reduce 
dental  plaque  and  reduce  or  prevent 
gingivitis  or  do  both  be  approved  in 
Category  I  and  be  allowed  the  claim 
"temporarily  reduces  gingivitis-causing 
dental  plaque  when  used  together  with 
toothbrushing  and  flossing." 

There  are  two  kinds  of  measurements 
that  have  been  used  to  assay  plaque 
biomass.  These  are  area  measurements 
and  plaque  weight  measurements. 

The  area  measurements,  such  as  the 
Quigley-Hein  system  (Ref.  50).  is  a 
method  for  assessing  the  effectiveness 
of  various  procedures  in  removing 
dental  plaque  ft'om  different  surfaces  of 
the  teeth.  The  individual  takes  a 
disclosing  rinse  or  is  subjected  to  a 
fluorescing  light  which  will  disclose 
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plaque  on  the  tooth  surface.  The  buccal 
(cheek)  or  labial  (lip)  surfaces  are 
inspected  and  a  numerical  value  is  given 
depending  on  how  much  of  the  tooth 
surface  area  is  covered  by  the  disclosed 
plaque.  Area  measurements  are 
subjective  to  a  degree  since  they  require 
evaluation  by  an  examiner,  and  they  are 
somewhat  inexact  because  they  may  hot 
distinguish  between  thin  Rims  or  thick 
fihns  of  dental  plaque. 

Weight  measurements  of  dental 
plaque,  on  the  other  hand,  are  useful  in 
determining  whether  a  non-mechanical 
agent  is  exerting  some  effect  on  the 
amount  of  dental  plaque  during  a 
specific  period  of  time.  The  method 
selects  certain  tooth  surfaces  and  the 
dental  plaque  is  thoroughly  and 
carefully  removed.  The  plaque  is 
thoroughly  and  carefully  removed.  The 
plaque  samples  may  be  placed  in 
preweighed  capsules,  to  minimize  water 
loss,  and  then  weighed.  Another  method 
is  to  weigh  the  sample  immediately;  or  a 
third  mediod  is  to  dry  the  samples, 
eliminating  water  content  differences, 
and  then  weigh  the  samples.  In  this 
manner,  the  effect  of  an  antimicrobial 
mouthwash  can  be  analytically  and 
objectively  measured  and  a  decrease 
can  be  analytically  and  objectively 
measured  and  a  decrease  in  the  mass  of 
dental  plaque  formed  during  a  specific 
time  period  quantified. 

When  weight  measurements  are  done, 
it  has  been  demonstrated  that  there  is  a 
reduction  in  the  number  of  plaque 
bacteria  on  the  tooth  surface.  Plaque  is 
more  than  80  percent  bacteria  (Ref.  56). 
A  100-percent  reduction  in  dental  plaque 
on  the  tooth  surface  would  mean  a  more 
than  80-percent  reduction  in  plaque 
bacteria  on  the  same  surface. 

One  of  the  bases  for  the  decision  of 
the  majority  of  the  Panel  that  a 
reduction  in  plaque  biomass  does  not 
necessarily  reflect  a  reduction  in  plaque 
bacteria  was  a  comment  by  a  consultant 
to  the  Panel  who  said  that  "it  may  be 
possible  to  reduce  biomass  without 
killing  plaque  bacteria."  The  consultant 
failed  to  indicate  that  this  was  a  theory 
that  had  not  yet  been  demonstrated  to 
function  in  the  human  oral  cavity.  He 
cited  three  possible  mechanisms  for  this 
nonantimicrobial  plaque  reduction: 

Fluoride — Recent  evidence  suggests 
that  the  primary  action  of  fluoride  mouth 
rinses  is  antimicrobial  (Ref.  57). 

Phytate — Phytate  acts  as  a  dielater. 
removing  calcium  from  the  plaque 
environment.  The  consultant  was 
experimenting  with  phytate  at  the  time, 
but  had  not  demonstrated  that  it 
removed  dental  plaque  in  the  human 
oral  cavity. 

Dextranases — Dextranases  are 
supposed  to  break  up  the  extracellular 


glucans  which  consist  of  less  than  2 
percent  of  the  dental  plaque. 
Dextranases  have  been  shown  to  be 
ineffective  in  human  clinical  trials  (Refs. 
58.  59,  and  60). 

There  is  no  evidence  to  the  knowledge 
of  this  minority  that  a  nonmechanical 
agent  may  reduce  dental  plaque  without 
reducing  plaque  bacteria. 

There  is  no  justification  for  the 
abandonment  of  the  in  vivo  guidelines, 
especially  since  they  are  guidelines.  The 
present  "state  of  the  art"  is  that  area 
measurements  of  plaque  tend  to  be 
somewhat  subjective  and  inexact;  while 
weight  measurements  are  objective  and 
more  accurate  but  tedious.  As  the  "state 
of  the  art"  progresses  there  will  be  less 
tedious  and  more  accurate  methods  of 
plaque  assessment.  These  methods  will 
fall  within  the  spirit  of  these  guidelines. 
The  presently  available  methods  while 
not  ideal  are  adequate  to  assay 
reductions  in  plaque. 

The  possibility  of  a  shift  of  the  oral 
flora  with  long-term  and  daily  use  of  an 
antimicrobial  mouthwash  does  have  a 
scientific  basis  (Ref.  6).  In  a  year-long 
study  on  a  small  nimiber  of  humans  who 
used  a  0.5-percent  chlorhexidine- 
containing  gel  dentifrice,  there  was  a 
reduction  in  the  proportion  of  the  more 
pathogenic  (cariogenic)  Streptococcus 
mutans  and  an  increase  in  the  less 
pathogenic  Streptococcus  sanguis  from 
0.002  percent  of  the  flora  prior  to 
treatment,  to  34  percent  of  the  flora  after 
treatment.  This  shift  was  beneficial  for 
the  subjects.  None  of  the  other 
pathogens,  staphylococci,  streptococci, 
gram-negative  rods,  or  yeasts,  increased. 

There  are  no  reported  cases  in  the 
literatiire  of  pathology  as  the  result  of  a 
shift  in  oral  bacteria  following  daily  and 
long-term  use  of  antimicrobial 
mouthwashes. 

There  is  as  yet  no  evidence  that  a 
shift  in  oral  flora,  if  it  occurs  as  a  result 
of  the  long-term  use  of  mouthwashes, 
will  result  in  a  pathological  condition  in 
the  oral  cavity. 

4.  Approval  of  cetylpyridinium 
chloride,  domiphen  bromide,  and 
benzethonium  chloride  as  Category  I 
ingredients  for  safety  and  effectiveness 
for  use  on  the  oral  and  pharyngeal 
mucous  membranes.  On  August  14, 1979, 
at  the  27th,  next  to  last  meeting  of  the 
Panel,  the  Panel  by  a  vote  of  four  votes 
approving  and  two  abstaining  reversed 
its  previous  position  (Category  I)  and 
changed  the  categorization  of 
cetylpyridinium  chloride,  domiphen 
bromide,  and  benzethonium  chloride 
from  Category  I  to  Category  ID  for  both 
safety  and  effectiveness  for  use  on  the 
oral  and  pharyngeal  mucous 
membranes.  The  majority  of  the  Panel 
arrived  at  this  decision  because  their 


previous  vote  approving  these  three  as 
Category  I  was  based  on  experiments 
suggested  by  the  in  vivo  and  in  vitro 
guidelines,  which  the  Panel  had 
abandoned.  Their  concern  for  safety 
was  based  on  a  lack  of  long-t^rm  studies 
on  the  carcinogenicity,  teratogenicity, 
and  pathology  resulting  from  a  shift  in 
the  oral  flora.  Their  loss  of  faith  in  the 
effectiveness  of  these  three  ingredients 
was  not  as  a  result  of  new  evidence 
demonstrating  that  they  were  not 
effective,  but  rather  on  their  loss  of 
faith,  after  4  years,  in  the  in  vitro  and  in 
vivo  guidelines  which  they  previously 
had  approved  and  then  abandoned. 

On  December  14. 1979,  at  the  28th 
meeting,  the  last  meeting  of  the  Panel,  a 
vote  was  taken  on  a  motion  to  approve 
cetylpyridinium  chloride,  domiphen 
bromide,  and  benzethonium  chloride  as 
Category  I  for  safety  and  effectiveness 
in  oral  health  care  for  use  on  the  oral 
and  pharyngeal  mucous  membranes. 
There  were  three  votes  for  and  four 
votes  against  the  motion.  The  following 
is  the  minority's  point  of  view. 

There  have  been  a  number  of  reports 
published  in  the  dental  literatiire' 
demonstrating  the  clinical  effectiveness 
of  these  three  antimicrobial  agents  in 
reducing  dental  plaque  (Refs.  41,  4Z  and 
45  through  49).  A  journal  article  must 
undergo  review  by  peers  before  it  is 
accepted  for  inclusion  in  a  scientific 
publication.  Publication  in  the  hterature 
indicates  scientific  approval.  The 
antiplaque  claim  of  cetylpyridinium 
chloride,  domiphen  bromide,  and 
benzethonium  chloride  can  be  said  to  be 
accepted  by  the  scientific  commimity  to 
be  effective  in  reducing  bacterial  plaque. 
Bacterial  plaque,  the  scientific 
conununity  agrees,  is  the  cause  of  dental 
caries  and  one  of  the  possible  causes  of 
periodontal  disease. 

The  foUowring  is  a  direct  quote  from 
an  article  by  Johnson  and  Rozanis  (Ref. 
62): 

"Quartemary  Anunonium  Cornpounds" 

Because  the  daily  use  of  commercial 
mouthwashes  to  'sweeten  one's  breath'  is  a 
common  practice  in  many  parts  of  the  worid, 
their  potential  as  a  valuable  public  health 
measure  in  the  control  of  dental  disease  is 
enormous.  Studies  on  two  comuiercial  brands 
containing  quartemary  ammonium 
compounds  have  shown  some  beneficial 
effects  in  short-tenn  trials.  Cetylpyridinium 
chloride  and  domiphen  bromide  have  been 
studies,  and  claims  of  a  reduction  in  plaque 
and  gingival  indices  have  been  made.  When 
cetylpyridinium  chloride  was  tested,  there 
was  a  decrease  in  plaque  accumulation  but 
no  significant  reduction  in  the  gin^val  index. 
Perhaps  the  lack  of  gingival  effect,  despite  the 
reported  inhibition  of  supragingival  plaque,  is 
due  to  the  fact  that  those  l>acteria  effected 
are  not  the  ones  involved  in  the  initiation  and 
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progression  of  gingivitis  or  the  agents  are  not 
carried  subgingivally  where  they  can 
"attack"  those  bacteria  that  are  possibly 
more  intimately  related  to  the  development  of 
the  disease. 

Gjermo,  Baastad,  and  Rolla  (Ref.  48) 
demonstrated  a  rather  good  in  vitro 
inhibition  of  plaque  formation  with  a 
0.2-percent  solution  of  benzalkonitmi 
chloride.  However,  when  tested 
clinically,  four  of  the  five  volunteers 
developed  painful  desquamative  lesions 
of  the  oral  mucosa  and  the  investigators 
discounted  it  for  general  use.  Compton 
and  Beagrie  (Ref.  49)  gained  a  42-percent 
reduction  in  plaque,  but  not  statistically 
significant  decrease  in  gingivitis,  with 
benzethonium  chloride. 

Aside  from  the  elimination  of 
benzalkonitmi  chloride  as  a  safe  and 
effective  mouthwash,  cetylpyridinium 
chloride,  domiphen  bromide,  and 
benzethonium  chloride  have  been 
shown  in  the  above  excerpt  to  be 
effective  in  reducing  dental  plaque  in 
short-term  studies  while  not  necessarily 
reducing  the  index  of  gingival 
inflammation.  Their  therapeutic  value 
may  be  questioned,  but  their 
prophylactic  effectivity  is  imquestioned. 

Tliese  three  are  effective  and  should 
be  reinstated  in  Category  I.  The  minority 
of  the  Panel  would  also  suggest  that 
other  mouthwashes  that  meet  the 
criteria  of  the  guidelines  be  approved  as 
Category  I  for  effectiveness  for  use  on 
the  mucous  membranes  of  the  mouth 
and  throat. 

5.  Proposal  for  the  antimicrobial 
evaluation  of  oral  cavity  products — a. 
Introduction  of  the  problem.  Standard 
methods  are  needed  to  determine  the 
effectiveness  of  antimicrobial  agents 
used  in  the  oral  cavity.  The 
antimicrobial  agents  may  be  natural  or 
synthesized  chemical  elements, 
compounds  or  mixtures  of  compoimds 
used  in  antiseptics,  disinfectants, 
astringents,  gargles,  lozenges,  troches,  or 
mouthwashes.  The  antimicrobial 
activity  is  the  property  of  antiseptics  or 
disinfectants  to  be  assayed. 

The  present  method  of  determining 
the  relative  antimicrobial  efficiency  of 
any  of  the  chemical  disinfectants  is  to 
compare  them  to  another  disinfectant. 
One  of  the  official  tests  used,  at  present, 
to  compare  disinfectants  is  the  phenol 
coefffident  test.  This  test  is  a 
standardized  technique  of  determining 
the  antimicrobial  power  of  a  given 
chemical  compound  as  compared  to  that 
of  a  standard  disinfectant,  phenol. 

The  phenol  coefficient  of  a  chemical 
compound  is  a  numerical  value 
presimied  to  indicate  whether,  and  to 
approximately  what  extent,  a  chemical 
compound  is  a  better  or  poorer 
compound  than  phenol.  This  numerical 


value  is  obtained  from  a  ratio  of  the 
minimal  sterilizing  concentration  of  a 
given  compoimd  as  compared  t»  the 
minimal  sterilizing  concentration  of 
phenol  tested  imder  standard 
conditions.  In  the  official  tests  used  by 
FDA  and  other  regulatory  agencies  of 
the  U.S.  government,  the  following 
standard  procedure  is  followed.  A 
chemical  disinfectant  is  diluted  to  given 
concenfrations.  The  standard 
disinfectant,  phenol,  is  similarly  diluted. 
A  standard  concentration  of  a 
designated  bacterial  culture  is  added. 
The  most  dilute  concentration  capable 
of  killing  the  bacterial  culture  after  10 
minutes  of  exposure  is  the  end  point  for 
the  given  chemical  disinfectant.  Phenol 
is  tested  imder  identical  conditions.  The 
end  point  dilution  of  phenol  is  divided 
into  the  end  point  dilution  of  the  given 
disinfectant  and  the  ratio  obtained. 

In  the  official  phenol  coefficient  test, 
the  test  bacterial  cultures  that  are 
commonly  employed  include  Salmonella 
typhosa,  a  representative  of  a  pathogen 
of  the  intestinal  tract,  and 
Staphylococcus  aureus,  typical  as  a 
major  environmental  source  of  woimd 
infection  and  some  spore-forming 
bacteria.  Occasionally,  other  test 
organisms  are  utilized. 

The  phenol  coefficient  provides  a 
reasonable  index  for  comparing  various 
phenol  derivatives  which  exhibit 
kinetics  and  modes  of  action  similar  to 
phenol.  It  is  less  than  satisfactory  for 
other  antimicrobial  agents  which  may 
differ  in  their  concentration  action 
curves,  temperature  coefficients,  and 
their  susceptibility  to  neutralization  by 
their  immediate  environment. 
Consequently,  many  variations  of  the 
phenol  coefficient  test  have  been 
devejoped  to  evaluate  the  antimicrobial 
potency  of  nonphenolic  compounds. 
These  variations  depend  upon  a  sterility 
end  point. 

Microbiologists  agree  that  this  end 
point  of  sterihty  is  questionable  and  a 
more  accurate  assay  of  antimicrobial 
activity  would  be  on  the  rate  of  killing  of 
bacteria  by  the  chemical.  The  rate  of 
killing  or  reaction  velocity  constant  is 
exponentially  related  to  the 
concentration  of  the  disinfectants 
according  to  the  following  expression: 
K=C''t,  where  K=the  reaction  velocity 
constant  of  killing,  C  =  the  concenfration 
of  the  chemical  n=:a  constant 
characteristic  for  each  chemical,  and 
t=the  time  of  contact. 

It  would  be  difficult  technically  to 
determine  the  rate  or  kinetics  of  killing; 
as  a  result,  the  tests  utilizing  the  less 
accurate  and  less  precise  sterility  end 
point  are  more  commonly  employed. 

Generally,  assays  for  the  effectiveness 
of  antimicrobials  are  made  by  testing 


known  concentrations  of  antiseptics  or 
disinfectants  against  one  or  more  test 
microorganisms  and  comparing  it  to  a 
standard  or  control. 

b.  Proposal  for  an  in  vitro  evaluation 
of  antiseptics  or  disinfectants  used  in 
the  oral  cavity.  Two  factors  are 
necessary  for  the  in  vitro  assay  of  the 
antimicrobial  or  disinfectants,  and  these 
are  typical  test  microorganisms  and  a 
standard  disinfectant 

{\)  Test  microorganisms.  Those 
microorganisms  known  to  cause  disease 
in  the  oral  cavity  should  be  used  as  test 
cultures  to  assay  the  potency  of  oral 
products. 

The  following  strains  are  suggested  as 
test  microorganisms: 

(a)  Streptococcus  mutans  is  one  of  the 
gram-positive  cocci  microorganisms 
impUcated  in  the  development  of  dental 
caries.  It  has  been  directly  associated 
with  active  carious  lesions  and  in  the 
formation  of  dental  plaque.  It  is  typical 
of  the  other  oral  streptococci. 
Presumably,  any  disinfectant  that  kills 
Streptococcus  mutans  would  be  equally 
effective  against  any  of  the  other  oral 
streptococci. 

(b)  Actinomyces  viscosus  is  a  gram- 
positive  filamentous  rod  recently 
implicated  in  the  triggering  of 
experimental  periodontal  disease.  This 
bacterium  is  typical  of  the  filamentous 
bacilli  found  in  dental  plaque.  If  an  oral 
product  has  any  therapeutic  value,  it 
should  inhibit  this  class  of  oral 
microorganism. 

(c)  Candida  albicans  is  a  yeast  found 
in  the  oral  cavity.  It  may  be  more 
difficidt  to  inhibit  than  Streptococcus 
mutans  or  Actinomyces  viscosus.  It  is 
involved  in  oral  yeast  infection 
including  denture  sore  mouth.  This 
organism  is  typical  of  the  oral  fungi. 

Other  test  organisms  may  be 
employed  as  it  becomes  appropriate. 
Gram-negative  bacteria  constitute  a 
minority  of  the  oral  flora,  and  most  are 
anaerobes  which  present  technical 
problems  in  cultivation.  Gram-positive 
bacteria  and  yeasts  present  greater 
challenges  to  disinfectants  than  do  the 
gram-negative  bacteria. 

Viruses  must  be  cultured  in  cells  in 
tissue  culture  and  present  a  greater 
laboratory  hazard  and  technical 
difficulties.  Once  the  hepatitis  virus  B 
(Dane  particle)  is  routinely  cultured,  it 
could  be  used  by  virucidal  testing. 

(2)  Standard  disinfectant  or 
antiseptic.  Ideally,  a  proven  effective 
disinfectant  should  be  used  as  the 
standard.  At  present,  there  appears  to 
be  only  one  compound  that  will 
inactivate  Streptococcus  mutans  and 
other  caries-inducing  experimental 
caries,  and  retard  or  reverse  incipient 
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periodontal  disease.  This  disinfectant  is 
chlorhexidine,  an  antibacterial 
bisbiguanide.  Its  chemical  name  is  1.6- 
DZ,-(4-chlorophenyldiguanido]  hexane.  It 
has  a  large  antimicrobial  range  against  a 
wide  range  of  bacteria.  It  is  being  used 
in  Europe  as  a  topical  antiseptic  and  as 
a  disinfectant  in  genitourinary  diseases 
as  well  at  diseases  of  the  eye  and  oral 
cavity.  It  is  a  potent  antibacterial 
commercially  available  in  Europe  as  the 
gluconate  or  acetate  salt. 

Chlorhexidine  is  also  antimicrobial  to 
other  oral  streptococci.  Staphylococcus 
arueus,  Escherichia  coli,  and  Candida 
albicans.  It  is  inhibitory  to  a  wide 
variety  of  microorganisms,  but  is  not 
sporocidal,  except  at  temperatures 
approaching  the  boiling  point  of  water. 
Viruses  do  not  appear  to  be  susceptible 
to  the  action  of  chdorbexidine.  ^ 

The  possible  mode  of  action  of 
chlorhexidine  is  to  exert  a  lethal  action 
on  the  cell  surface  of  microbial  cells  by 
disorganizing  permeability  barriers  and 
coagulating  the  cytoplasmic  contents. 

This  disinfectant,  chlorhexidine, 
would  be  an  ideal  standard.  It  is 
effective  at  1  to  2  percent  dilutions  and 
will  inhibit  the  three  proposed  test 
organisms:  Streptococcus  mutans, 
Actinomyces  viscosus,  and  Candida 
albicans. 

The  chlorhexidine  "coefficient  test" 
would  be  used  to  compare  any  oral 
product  against  chlorhexidine.  The  ratio 
obtained  would  demonstrate  the  relative 
efficiency  of  a  product  as  compared  to 
chlorhexidine. 

c.  Proposal  for  the  in  vivo  evaluation 
of  antiseptics  or  disinfectants  used  in 
the  oral  cavity.  An  in  vivo  method 
should  measure  parameters  that  will 
result  in  improved  oral  health. 

Three  parameters  are  used  at  present: 

(1)  Reduction  in  the  quantity  of  dental 
plaque. 

(2)  Reduction  in  the  numbers  or  kinds 
of  microorganisms  in  the  saUva. 

(3)  Reduction  in  the  numbers  or  kinds 
of  microorganisms  in  dental  plaque. 

The  reduction  in  the  quantity  of  dental 
plaque  is  determined  by  the  use  of 
disclosing  agents  or  stains.  The  teeth  eire 
stained  with  dyes,  or  chemical 
disclosing  agents,  and  examined  under 
white  light  or  ultra-violet  light. 
Photographs  are  taken,  and  the  areas 
colored  by  the  light  or  the  stain  are 
mapped,  measured,  and  compared  to  the 
total  area  of  the  teeth.  This  procedure  is 
used  before  and  after  the  use  of  a 
disinfectant. 

The  deflects  in  this  method  are  that  it 
is  laborious,  tedious,  and  difficult  to 
reproduce.  It  is  time  consuming,  but  its 
greatest  defect  is  that  it  is  inaccurate. 

The  reduction  in  the  number  or  kinds 
of  microorganisms  in  saliva  is  another 


measurement  of  the  efficacy  of  oral 
disinfectants.  SaUva  is  only  one  of  the 
sites  of  the  microbial  flora. 

The  late  Dr.  Henry  Scherp  compared 
this  method  to  a  determination  of  the 
bacterial  content  of  the  soil  at  the 
headwater  of  the  Mississippi  in 
Miimesota  by  measuring  the  river  water 
at  New  Orleans.  It  does  notaccurately 
describe  what  is  occurring  on  the  tooth 
surface  nor  in  the  gingival  sulcus  areas 
where  most  dental  disease  occurs. 

A  more  accurate  general  in  vivo 
method  that  reflects  microbial  changes 
on  the  tooth  surface  or  in  the  gingival 
sulcus  is  one  in  which  plaque  material  is 
quantified  for  reduction  in  the  plaque 
flora. 

Plaque  is  removed  from  designated 
areas  on  the  tooth  surface  or  gingival 
crevice.  It  is  weighed  to  obtain  a  value 
per  milligram  of  plaque.  It  is  sonicated 
carefully  to  disperse  the  plaque.  Isolated 
species  may  be  identi^ed  and 
quantiHed,  or  groups  may  be  quantified. 
In  this  manner  reductions  in  microbial 
counts  in  areas  important  in  dental 
disease  can  be  determined. 

There  are  many  variations  on  this  in 
vivo  technique.  One  such  variation 
developed  which  has  been  used  to 
quantify  microbial  reduction  on  the 
tooth  surfaces  by  mouthwashes  is  the 
agar  replica  method. 

In  the  agar  replica  method,  an 
impression  of  the  patient's  teeth  is  taken 
before  and  after  use  of  the  mouthwash 
in  irreversible  hydrocolloid.  The 
bacteria  on  the  surface  of  the  plaque  are 
transferred  to  the  impression  material. 
Bacterial  culture  medium  is  poured 
aseptically  into  the  hydrocolloid 
impression.  The  bacteria  are  transferred 
from  the  impression  material  to  the 
surface  of  the  agar.  The  agar  shrinks 
slightly  and  is  removed  from  the 
impression.  A  model  of  the  patient's 
teeth  and  gingiva  are  obtained  with 
colonies  of  bacteria  growing  in  the^exact 
sites  they  occur  in  the  mou^.  These 
colonies  are  coimted  after  incubation 
and  by  comparing  the  before  and  after 
use  of  the  mouthwash,  one  can  quantify 
the  reduction  in  microorganisms 
colonizing  the  tooth  surface  or  upper 
portion  of  gingival  sulcus. 

One  of  these  in  vivo  methods  should 
be  adopted,  as  is  appropriate,  to 
measure  the  antimicrobial  activity  of 
oral  cavity  products.  This  minority  of 
the  Panel  suggests  it  be  either  the  direct 
sampling  from  plaque  and  counting 
microorganisms  or  one  of  the  variations 
such  as  the  agar  replica  technique. 

In  summary,  this  minority  of  the  Panel 
makes  the  following  recommendations: 

It  is  recommended  that  an  in  vitro  test 
utilizing  chlorhexidine,  an  effective  oral 
disinfectant,  as  a  standard  be  used  and 


all  other  oral  products  be  compared  to 
this  standard.  This  will  serve  to  give  an 
estimate  of  relative  antimicrobial 
potency  of  oral  products. 

In  the  above  test  three  easily 
cultivable  and  identifiable  oral 
organisms.  Streptococcus  mutans, 
Anitinomyces  viscosus,  and  Candida 
albicans,  can  be  used  as  test  organisms 
in  the  in  vitro  test 

It  is  recommended  that  once  an  oral 
product  shows  promise  for  relative 
antimicrobial  activity  in  the  in  vitro  test 
it  be  tested  by  an  in  vivo  method.  A 
direct  sampling  of  dental  plaque  from 
designated  areas  on  the  tooth  and 
gingival  sulcus  or  one  of  its  variations 
should  be  used. 

These  two  approaches  will  make 
possible  an  acciu^te  evaluation  of  the 
antimicrobial  properties  of  oral 
products. 

6.  A  dditional  methodology  for 
evaluating  antimicrobial  active 
ingredients — a.  Introduction.  The 
objective  of  this  report  is  to  present  a 
protocol  of  test  methods  which  will 
determine  the  effectiveness  of 
antimicrobial  agents  used  in  the  oral 
cavity.  These  antimicrobials  are 
antiseptics,  disinfectants,  astringents, 
gargles,  lozenges,  troches,  or 
mouthwashes  which  are  presently  being 
sold  without  prescription  (OTC)  for  use 
by  the  general  public  in  the  oral  cavity. 
The  property  of  these  products  to  be 
evaluated  in  this  report  is  their  relative 
antimicrobial  activity. 

The  variety  of  antimicrobial  agents 
recommended  for  use  in  the  oral  cavity 
is  great.  No  single  bacteriological  test 
method  for  evaluating  all  agents  can  be 
expected  to  be  adequate  for  all.  The 
problem  of  testing  these  agents  should 
be  resolved  with  the  following 
considerations: 

(1]  The  development  of  a  method 
which  will  provide  meaningful  results. 

(2)  The  precise  application  of  this 
method.  •. 

(3)  The  accurate  interpretation  of  the 
results  based  on  adequate  controls  and 
a  precision  sufficiently  accurate  so  that 
the  results  can  be  reproduced  uniformly. 

b.  Definitions — (1)  Antimicrobial.  Any 
physical  agent  or  chemical  that  destroys 
or  inhibits  the  growth  of  any 
microorganism  or  virus. 

(2)  Antiseptic.  A  substance  that 
opposes  sepsis,  putrefaction,  or  decay 
by  inhibiting  the  growth  or  action  of 
microorganisms  or  viruses  or  destroying 
them.  This  term  is  used  especially  for 
agents  applied  to  living  tissue. 
Mouthwashes  or  gaigles  can  be  called 
antiseptics  only  if  they  destroy 
microorganisms  during  their  period  of 
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contact  in  the  dilutions  reconunended 
for  use. 

(3)  Disinfectant.  An  agent  that  frees 
from  infection.  It  is  usually  a  chemical 
agent  which  destroys  harmful 
microorganisms  or  viruses,  but  not 
usually  bacterial  spores. 

(4)  Germicide.  A  term  used 
interchangeably  with  "antiseptic"  or 
"disinfectant"  but  one  that  impUes  that 
all  vegetative  (non-sporing) 
microorganisms  are  destroyed. 

c.  Methods — (1)  In  vitroevaluation  of 
antiseptics  or  disinfectants  used  in  the 
oral  cavity.  Oral  antiseptics  or 
disinfectants  which  are  applied  for  a 
short  time  as  in  gargles,  sprays,  or 
mouthwashes  are  tested  by  the 
following  methods: 

(i)  Test  organism.  Streptococcus 
mutans,  strain  NCTC  10449. 

[a]  Medium.  Calf  brains,  infusion 
from,  200  g;  beef  heart,  infusion  frx)m, 
250  g;  proteose  peptone,  10  g;  bacto- 
dextrose,  2  g;  sodium  chloride,  5  g; 
disodium  phosphate,  2.5  g. 

This  medium  is  brain  heart  infusion 
broth  (BHI).  Thirty-seven  grams  of  the 
BHI  is  dissolved  in  1,000  mL  distilled 
water.  Ten  milliters  of  BHI  broth  is 
added  to  20  x  150  mm  unlipped  test 
tubes,  plugged  with  cotton  and  sterilized 
in  the  autoclave  in  15  pounds  per  square 
inch  (lb/in*)  pressure  at  121*  C  for  30 
minutes.  The  final  reaction  of  the 
medium  will  be  pH  7.4. 

[b]  Stock  culture.  Each  stock  culture 
of  Streptococcus  mutans  is  transferred 
on  agar  slants  of  BHI  twice  a  month  and 
stored  at  refrigerator  temperatures. 

[c]  Test  culture.  The  test  culture  is 
prepared  by  transferring  from  the  agar 
slant  stock  culture  into  10  mL  of  the 
above  broth  medium  and  fransferred 
and  incubated  at  37°  C  for  16  to  18 
hours.  This  is  done  for  3  consecutive 
days  to  prepare  the  test  cidture. 

[d]  Medication  tube.  Unlipped  test 
tubes  25  X 150  mm  plugged  with  cotton 
and^terilized  in  the  hot  air  oven  at  170° 
C  for  1.5  hours  are  used  for  mixing  the 
cultures  with  the  antiseptic  or 
disinfectant  in  the  test. 

[e]  Temperature  of  the  test.  The 
antiseptic  and  the  test  cultiu-e  must  be 
warmed  in  a  warm  bath  at  37*  C  and 
held  at  this  temperature  during  the 
period  of  the  test. 

(/)  Inoculation  loop.  A  4-mm  loop  of 
platinum  wire  U.S.  No.  23B  and  S  gauge, 
0.5  to  3  in  long  set  in  a  suitable  holder 
such  as  an  alimiinum  or  glass  rod  0.5  cm 
in  diameter  is  used  to  transfer  the 
antiseptic  culture  mixt\u-e  in  a 
medication  tube  to  10  mL  of  the  sterile 
broth  in  the  subculture  tubes.  The  loop 
and  rod  are  flamed  before  each  transfer 
which  is  made  under  aseptic  conditions. 


{gfincubation.  The  subcultures  are 
incubated  at  37°  C  for  48  hours. 

[h]  Dilution.  Any  series  of  dilutions 
which  may  be  required  are  made  in 
sterile  distilled  water  under  aseptic 
conditions  or  the  antiseptic  may  be 
tested  at  the  dilution  suggested  by  the 
manufacturers. 

[i)  Methods  of  conducting  tests.  Five 
milliliters  of  the  antiseptic  in  the 
appropriate  dilution  is  placed  into  sterile 
25  x  150  mm  tubes  and  warmed  to  37*  C 
in  a  water  bath.  The  18-18  broth  culture 
of  the  test  organism  (and  culture)  after 
vigorous  shaking  is  allowed  to  warm  in 
the  same  water  bath  for  5  minutes.  Five- 
tenths  milliliters  of  this  culture  is 
removed  by  the  means  of  a  1  mL 
graduated  pipet  and  added  to  5  mL  of 
the  antiseptic  and  mixed  by  slight 
agitation.  Transfers  are  then  made  from 
the  mixture  of  culture  and  antiseptic  into 
10  mL  of  sterile  broth  by  the  means  of 
the  sterile  4-mm  loop  at  intervals  of  30 
seconds,  1.  2,  and  5  minutes.  These 
transfer  tubes  are  then  incubated  at  37° 
C  for  48  hours.  At  the  end  of  the 
incubation  period,  these  broth  tubes  are 
observed  for  evidence  of  growth. 

The  information  desired  from  this 
method  is  the  concentration  of  the 
germicide  required  to  kill  Streptococcus 
mutans  under  the  conditions  of  the  test 
within  5  minutes  as  compared  to  a 
standard  or  confrol  agent.  This  agent  is 
chlorhexidine,  a  compound  shown  to  be 
effective  against  plaque  bacteria.  If  the 
preparation  does  not  kill  without  any 
comparison  within  5  minutes,  it  has 
been  considered  not  sufficientiy 
germicidal  to  be  classified  as  an 
antiseptic  for  use  in  the  oral  cavity. 

Those  preparations  that  do  pass  this 
test  within  5  minutes  can  be  then 
compared  to  chlorhexidine  for  their 
relative  efficiency.  In  this  test,  1  percent 
chlorhexidine  is  the  germicide  which  is 
commonly  considered  to  have  some 
antiseptic  clinical  value  to  oral 
microorganisms  to  kill  within  5  minutes. 
In  the  interest  of  fairness,  if  the 
concentration  suggested  by  the 
manufacturer  of  the  disinfectant  is 
below  or  above  1  percent,  it  may  be 
suitable  to  employ  the  same 
concentration  of  chlorhexidine  as  the 
recommended  concentration  of  the 
antiseptic.  For  example,  if  an  antiseptic 
is  to  be  used  at  0.5  percent,  then 
chlorhexidine  would  be  diluted  to  a  0.5- 
percent  concentration.  If  the  antiseptic 
failed  to  kill  the  test  organism  at  0.5 
percent,  but  did  kill  at  2  percent,  it 
.  would  be  judged  to  be  25  percent  as 
effective  as  chloiiiexidine. 

The  principal  value  of  this  method 
would  seem  to  be  that  of  determining 
the  relative  germicidal  levels  of  oral 


antiseptics  and  disinfectants  intended  to 
provide  contact  germicidal  action. 

(ii)  Confirming  tests.  TJiere  is  always 
the  possibihty  that  enough  of  the 
germicide  may  be  carried  over  into  the 
subcidtiu'e  broth  to  inhibit  the  growth  of 
test  organisms,  and  false  negative 
results  may  often  occur.  For  this  reason, 
it  is  necessary  to  determine  whether  the 
inhibitory  concentration  of  the 
germicide  is  present  in  the  broth. 

The  subcidture  is  made  by 
reinoculating  these  tubes  into  fresh  24- 
hour  broth  culture  of  the  test  organism 
by  means  of  a  sterile  loop  and 
reincubating  at  37°  C  for  24  hours.  If 
growth  occtuv  after  this  inoculation,  it 
means  that  no  inhibitory  action  has 
occurred  and  that  failure  of  growth 
dtuing  the  first  incubation  shows  that 
the  test  organisms  have  been  killed.  In 
case  no  growth  occurred  after  the 
second  inoculation,  the  test  is  repeated 
using  250  mL  of  broth  in  a  flask  in  place 
of  the  10  mL  to  avoid  inhibitory  reaction 
of  the  antiseptic  to  the  subculture. 

It  may  be  that  this  germicidal  action 
of  the  oral  antiseptic  woidd  not  be  the 
same  in  applications  in  vivo  as 
mouthwashes  and  gargles  where  the 
concentration  would  be  reduced  in 
actual  application  by  the  saliva  and 
other  body  secretions,  and  the  active 
ingredient  would  be  exposed  to  the 
potentially  inactivating  effects  of  those 
same  secretions.  The  details  of  the 
procedures  here  are,  however, 
sufficientiy  flexible  so  that  application 
dilutions  and  organic  inactivating 
materials  can  be  simulated  with  some 
degree  of  success.  It  is,  therefore, 
suggested  that  if  an  oral  germicide 
passes  this  stringent  test,  it  should  be 
tested  in  the  presence  of  human  saliva 
before  it  can  be  recommended  in  the 
oral  cavity. 

(iii)  Tests  in  the  presence  of  saliva. 
One  milliliter  of  whole  human  saliva 
that  has  been  sterilized  by  filtration 
through  a  membrane  filter  (e.g., 
Millipore]  with  a  diameter  of  0.45  mm  is 
added  to  the  modified  test  described 
above.  This  gives  an  equivalent  further 
dilution  of  the  antiseptic  or  disinfectant 
as  well  as  the  confrol  disinfectant 
(chlorhexidine).  In  this  manner  a 
germicide  can  be  screened  for  oral  use 
(with  sahva)  for  use  as  a  mouthwash  or 
gargle. 

[a]  Test  organism.  Actinomyces 
viscosus,  sfrain  ATCC  19246. 

The  same  procedures  as  followed  with 
Streptococcus  mutans  will  be  followed 
with  Actinomyces  viscosus  except  that 
24-hour  cultures  of  test  organisms  are 
used. 

(b)  Test  organism.  Candida  albicans, 
sfrain  ATTCC  18804. 
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The  same  procedures  are  followed 
except  the  culture  media  for  this  yeast  is 
malt  extract  broth.  Fifteen  grams  of 
Bacto-male  extract  broth  is  dissolved  in 
1,000  mL  of  distilled  water.  This  medium 
is  placed  in  tubes  as  described  above 
and  autoclaved  for  15  minutes  at  15  lb/ 
in*  pressure  at  121'  C.  The  final  reaction 
of  this  medium  will  be  pH  4.7.  This 
medium  is  used  in  place  of  the  Btil  for 
the  propagation  of  the  test  yeast.  A  24- 
hour  culture  of  this  yeast  is  preferred  to 
test  the  fungicidal  action  of  the 
germicide.  The  tests  are  conducted  as 
above. 

(iv)  Gram-negative  testing.  If  it  is 
necessary  to  test  a  gram-negative 
organism,  then  pseudomonas 
aeruginosa,  strain  ATCC  10145,  is  used. 
The  abbve  procedures  are  followed 
except  culture  medium. 

Medium.  Beef  extract  5  g,  peptone  10 
g,  sodium  chloride  5  g  {ire  added  to  1,000 
mL  of  distilled  water.  Boil  for  30  minutes 
to  dissolve,  adjust  the  pH  to  6.8  with 
normal  sodium  hydroxide  or  saturated 
aqueous  sodium  carbonate  (NasCOa). 
Boil  for  10  mnutes  and  then  filter 
through  paper  and  make  up  to  original 
volume.  Add  10  mL  to  the  20  x  150  mm 
unlipped  test  txibes,  plug  with  cotton  and 
sterilize  in  an  autoclave  at  15  .b/in' 
pressure  at  121*  C  for  30  minutes.  This  is 
nutrient  broth  and  can  be  purchased  as 
nutrient  broth.  The  final  pH  should  be 
adjusted  to  7.4.  He  same  procedure  as 
described  above  is  used  for  this  with  24- 
hour  cultures  of  the  test  organism. 

(v)  Summary  of  in  vitro  tests,  [a] 
Modified  chlorhexidine  coefficient  tests 
using  three  test  cultures. 

(1)  Streptococcus  mutans. 

(2)  Actinomyces  viscosus. 

(3)  Candida  albicans. 

[4]  If  necessary,  Pseudomonas 
aeroginosa. 

[b]  Subcultures  of  above. 

(c)  Modified  chloriiexidine  coefficient 
test  with  1  mL  of  sterile  saliva. 

(2)  In  vivo  evaluation  of  oral 
antiseptica  and  disinfectants — (i) 
Indroduction.  The  efficacy  of  an  oral 
antiseptic  or  mouthwash  can  be  best 
evaluated  by  its  ability  to  kill 
microorganisms  in  the  oral  cavity.  As 
mentioned  in  the  original  proftosal,  the 
reduction  in  number  of  microorganisms 
in  dental  plaque  per  given  weight  of 
dental  plaque  seems  to  be  the  most 
accurate  method  to  describe  the 
germicidal  properties  of  agents  in  the 
oral  cavity.  iGUing  of  microorganisms,  in 
saliva  is  inaccurate,  and  the  germidical 
action  on  soft  tissue  is  inconsistent.  Two 
methods  are  proposed: 

(a)  The  reduction  of  microorganisms 
in  plaque  on  disignated  tooth  surfaces  in 
human  volunteers.  Plaque  is  removed 
fit)m  designated  areas  on  the  tooth 


siuface  or  gingival  crevice.  Prior 
use  of  the  antiseptic  this  may  be  done 
on  every  other  tooth.  For  example,  it 
maybe  the  facial  area  of  the  right  central 
incisor,  the  buccal  area  of  the  right 
canine,  the  buccal  area  of  the  second 
premolar,  and  buccal  area  of  the  second 
molar  together  with  a  sampling  from  the 
corresponding  gingival  crevises.  The 
plaque  can  be  removed  with  a  standard 
periodontal  spoon,  and  the  plaque  is 
immediately  placed  in  a  preweighted 
gelatin  capsule.  Immediately  after 
collection,  the  capsule  is  weighed  and 
amount  of  plaque  calculated.  The 
capsule  and  its  contents  are  aseptically 
homogenized  in  5  mL  of  trypticase-soy 
broth.  One  milliliter  of  the  homogenized 
plaque  material  is  then  added  to  9  mL  of 
sterile  phosphate  buffer.  The  dilution  is 
mixed,  and  1  mL  c^  this  dilution  is  then 
transferred  to  a  second  tube  containing 
9  mL  of  phosphate  buffer  (pH  6.8).  Tliis 
is  continued  for  8  more  tubes  until  a 
dilution  of  10'°  is  obtained. 

One  milliliter  of  each  dilution  is  then 
placed  in  sterile  standard  petri  dishes. 
This  is  done  in  triplicate  so  there  are 
three  petri  dishes  each  containing  1  mL 
of  each  dilution.  Over  this  dilution  in 
each  tube  is  poured  20  mL  of  tripticase- 
soy  agar  which  has  been  melted  and 
cooled  to  45*  C.  The  petri  dishes  are 
gentiy  agitated  in  order  to  achieve  a 
homogenous  mix.  These  are ' 
appropriately  labeled  and  then 
incubated  for  48  hours  in  an  inverted 
position  at  37*  C 

After  incubation  the  plates  are 
removed  and  the  number  of  colonies  on 
each  plate  counted.  Any  appropriate 
counting  method  may  be  used.  Only 
those  plates  having  between  30  and  300 
colonies  are  counted,  and  the  number  of 
microorganisms  per  milligram  of  plaque 
is  calculated.  For  example,  if  10  mg  of 
plaque  were  collected  and  then  diluted 
completely,  the  niunber  of  milligrams 
per  20  mL  culture  medium  means  there 
was  0.5  mg  per  mL.  The  number  of 
microbial  colonies,  for  examplke.  at  the 
10*  dilution  may  be  40.  This  means  that 
there  were  80  x  10*  (80,000,000) 
microorganisms  per  milligram  of  plaque. 

The  human  volunteer  then  uses  the 
mouthwash,  gargle,  or  other  oral 
antiseptic  as  directed  by  the 
manufacturer.  The  mouth  is  rinsed  with 
sterile  saline  to  remove  all  traces  of 
residual  antiseptic.  Then  plaque  is 
collected  from  those  teeth  in  the  same 
quadrant  that  were  not  sampled  before 
use  of  the  mouthwash.  The  right  lateral, 
first  premolar,  first  molar  and  third 
molar  may  be  sampled.  The  sample  of 
collected  plaque  again  is  weighed  and 
diluted  as  described  above.  The 
dilutions  are  plated  and  counted.  For 
example,  if  now  there  are  only  40x  10* 


croorganisms  per  milligram  (4.000.000) 
ofjtjaque.  then  a  reduction  of  76x10* 
(76.000.000)  was  obtained  by  use  of  the 
mouthwash. 

If  a  relative  efficiency  is  necessary, 
then  the  same  dilution  of  chloriiexidine 
could  be  tested  in  human  volunteers 
against  the  mouthwash,  and  the  relative 
efficiency  could  be  determined  using  the 
above  method  simply  by  comparing  the 
numbers  reduced  by  the  antiseptic 
against  the  control  chloriiexidine. 

The  method  described  above  is 
tedious,  but  new  methods  have  been 
developed  to  do  this  rapidly,  and 
instrumentation  using  laser  counting  has 
been  developed  in  order  to  rapidly  count 
colonies  on  the  bacterial  plates,  litis 
method  is  tedious,  but  would  give  an 
acciu^te  general  in  vivo  method  that 
will  reflect  changes  on  the  tooth  surface 
or  in  the  gingival  crevice. 

Hie  methods  for  counting  bacteria  in 
the  plates  are  varied.  They  can  range 
from  counting  on  a  Quebec  Colony 
Counter  manuaUy  to  the  various 
mechanical  counters  available  in 
microbiological  laboratories. 

[b)  Agar  replica  method.  The  principle 
of  the  agar  replia  method  is  that 
microorganisms  on  the  surface  of  teeth 
in  plaque  can  be  transferred  to  the 
surface  of  a  dental  impression  material 
taken  of  the  entire  dentition.  The  next 
step  is  to  pour  up  dental  impression 
bacteriological  agar  culture  media.  The 
bacteria  are  now  transferred  to  the 
surface  of  the  agar  model.  The  agar 
model  is  incubated,  cmd  the  microbial 
colonies  can  be  seen  growing  in  the 
exact  site  that  they  occur  in  the  mouth. 

The  patient  rinses  his/her  mouth  with 
sterile  distilled  water.  A  dental 
impression  is  taken  in  irreversible 
hydrocolloid.  Perforated  impression 
trays  are  used  and  )eltrate*,  an 
irreversible  hydrocolloid  containing 
littie  fluoride,  is  used  as  the  impression 
material.  It  is  mixed  up,  the  surface  of 
the  material  is  washed,  it  is  placed  over 
the  patient's  teeth,  and  an  impression  is 
obtained  of  the  patient's  teeth.  The 
impression  material  is  carefully  placed 
and  removed  so  that  a  Tniniimim 
streaking  of  dental  plaque  would  occur. 

The  impression  are  boxed  in  wax  and 
immediately  poured  with  a  fortified 
selective  agar  medium.  The  medium  is 
melted  and  then  cooled  to  47*  C  so  that 
it  would  solidify  on  contact  with  the 
hydrocolloid.  The  poured  impressions 
are  chilled,  adn  the  agar  medium  model 
is  carefully  removed  from  the 
impression  material. 

At  present  two  selected  media  have 
been  used.  The  first  is  a  modification  of 
the  formula  of  Rogosa.  Mitchell,  and 
Wiseman  {Ret.  63).  It  consists  of  a 
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lactobacillus-selective  broth  containing 
brom  cresol  green,  .02  g/L  and  3  percent 
fortified  agar  (Ion  agar  #2).  The  pH  of 
the  media  is  adjusted  to  5.5  with  lactic 
acid.  Agar  models  obtained  using  this 
impression  are  incubated  anaerobically 
at  37°  C  for  48  hours. 

A  second  selective  media  used  for  the 
isolation  of  oral  yeasts  is  Sabouraud's 
dextrose  broth  containing  penicillin,  20 
units  per  mL;  cyclohexamide,  0.5  mg/ml; 
streptomycin,  40  mg/mL;  and  3  percent 
fortiRed  agar.  Agar  models  utilizing  this 
media  were  incubated  aerobically  at  30° 
C  for  at  least  72  bom's. 

These  two  media  select  only  the 
lactobacillus  in  the  first  or  the  yeast  in 
the  second.  As  other  selective  media 
begin  to  be  developed,  they  can  be 
utilized  to  identify  certain 
microorganisms.  If  total  counts  are 
desired,  then  media  such  as  trypticase- 
soy  or  blood  agar  can  be  utilized  to 
obtain  those  microorganisms  which  will 
grow  on  this  media. 

Agar  models  are  obtained  before  the 
use  of  the  mouthwash  as  described.  The 
mouthwash  is  then  used  as 
recommended  by  the  manufacturer,  and 
models  are  taken  again  a  second  time. 
Colonies  are  then  mapped  on  both 
models  at  the  site.  A  disappearance  of  a 
colony  from  a  certain  site  can  be  the 
result  of  the  use  of  the  mouthwash.  The 
number  of  colonies  that  disappear  will 
give  evidence  of  the  efBcacy  of  the 
mouthwash  in  removing  those 
microorganisms  that  are  chosen  by  the 
experimenter.  In  this  way  the  action  on 
speciflc  microorganisms,  or,  in  the  case 
of  the  blood  agar  medium,  total 
microorganisms,  can  be  determined, 
although  not  as  accurately  as  the  Hrst 
method. 

If  a  relative  effectiveness  is  desired, 
again  the  concentration  of  the  antiseptic 
to  be  tested  can  be  compared  to  the 
same  concentration  of  chlorhexidine, 
and  a  relative  efGciency  of  killing  as 
demonstrated  by  the  agar  replica 
method  can  be  obtained. 

d.  Discussion.  Two  methods  of 
evaluating  the  efHciency  in  vivo  of  the 
action  of  mouthwashes,  gargles,  and 
other  oral  antiseptics  have  been 
described.  These  are  two  suggested 
methods  and  are  probably  the  best  ways 
to  obtain  information  as  to  the  relative 
efficiency  of  the  oral  antiseptics  in 
killing  microorganisms  in  the  mouth. 
Other  methods  such  as  saliva  counts 
and  scraping  of  the  buccal  tissue  are 
less  satisfactory  and  give  less  accurate 
and  inconsistent  evaluation.  It  should  be 
noted  that  these  are  protocols  of 
methods  to  be  used  and  merely 
demonstrate  the  principles  that  counts 
in  plaque  are  to  be  reduced  by  the 


antiseptic,  and  these  are  two  methods 
suggested. 
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V.  Astringents 

A.  General  Discussion 

1.  General  comments.  An  astringent  is 
a  substance  capable  of  precipitating 
albumins  and  other  proteins  when 
applied  topically  to  living  cells  of  the 
mucous  membranes  and  other  tissues. 

a.  Mode  of  action.  Astringents 
precipitate  proteins.  Tliey  fonn  a  thin 
protective  film  on  the  surface  of  the 
body  cells.  This  film  lessens  their 
sensitivity  to  external  stimuli,  such  as 
those  of  mechanical  origin,  those  due  to 
abrupt  temperatiue  changes,  and  those 
induced  by  chemicals.  The  action  on  an 
astringent  is  essentially  limited  to  the 
cell  surface.  The  permeability  of  the  cell 
membrane  is  reduced,  but  the  cells 
remain  viable  and  uninjured  imless  high 
concentrations  or  excessive  quantities 


are  used,  in  wdiicfa  case  the  cril  body  is 
affected. 

b.  Types  and  uses  of  astringents. 
Various  nontoxic  metallic  ions  and 
certain  organic  adds  can  act  as 
astringents.  Derivatives  of 
poljrfaydioxybenzoic  add.  tannic  add.  or 
similar  protein-coagulating  adds.  wiU 
predpitate  albuonins  and  other  proteins. 
Dilute  aqueous  solutions  of  aluminum 
and  zinc  salts  are  commonly  nsed  as 
astringents.  Astringents  have  been 
alleged  to  promote  healing  of  superficial 
lesions  by  acting  as  protective  agents. 
Actually,  diere  is  no  evidence  that  they 
promote  the  proliferation  of  epithelial  or 
other  type  of  cells  and  accelerate 
healing.  Astringents  merely  provide 
symptomatic  relief  and  are  not  curative. 

Astringents  are  generally  used  in  the 
mouth  and  throat  to  provide  a  protective 
coat  over  ulcerations,  erosions,  or 
abrasions  of  the  mucosa,  or  over 
irritated  or  inflamed  surfaces. 
Astringents  are  usually  used  in  the  form 
of  dilute  aqueous  solutions. 
Concentrated  solutions  may  be  caustic 
and  penetrate  and  precipitate  the 
proteins  in  the  interior  of  die  cells,  thus 
causing  further  injury,  irritation,  or 
ulceration.  The  protective  coating  often 
relieves  various  types  of  discomfort 
such  as  burning  sensations,  aches,  or 
pains  ^y  diminishing  or  temporarily 
preventing  access  of  offending  stimuli  to 
an  irritated  or  injured  surface.  Hiey  do 
not  possess  analgesic  activity  nor  do 
they  depress  receptors  Iw  pain  as  do 
anesthetics  and  analgesics. 

c.  Adverse  effects  of  astringents. 
Since  astringents  are  water  soluble,  they 
may  be  absorbed  bom  the  mucous 
membranes  and  produce  systemic 
effects  that  are  undesirable.  Astringents 
containing  tannic  add  have  caused 
adverse  systemic  effects  such  as  liver 
injury,  following  absorpticm.  The 
excessive  and  repeated  use  of  solutions 
of  metallic  ions,  e.g.,  iron  and  chromium, 
likewise,  has  resulted  in  absorption, 
causing  adverse  systemic  effects.  Use  of 
concentrated  solutions  may  cause 
irreversible  injury  to  the  cells;  necrosis 
and  slou^iing  occiu-.  Some  astringents 
possess  varying  degrees  of  antimicrobial 
activity  due  to  their  iHtitein-coagulating 
properties.  The  protein-coagulating 
activity  may  be  enhanced  to  an 
undesirable  degree  when  certain 
antimicrobial  agents  are  combined  with 
astringents. 

B.  Categorization  of  Data 

1.  Category  I  conditions  under  which 
astringents  for  topical  use  on  the 
mucous  membranes  of  the  mouth  and 
throat  are  generally  recognized  as  safe 
and  effective  and  are  not  misbranded. 
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The  Panel  recommends  that  the 
Category  I  conditions  be  effective  30 
days  after  the  date  of  publication  of  the 
final  monograph  in  the  Federal  Register. 

Category  I  Active  IngredieiitB 

Alum 

Zinc  chloride 

a.  AJum.  The  Panel  concludes  that 
alum  is  safe  and  effective  as  an  OTC 
astringent  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
dosage  limit  set  forth  below. 

Preparations  of  aluminum  are  widely 
used  in  medicine  as  antacids, 
antiseptics,  and  astringents.  Aluminum 
solutions  precipitate  proteins  in  the 
same  manner  as  do  solutions  of  salts  of 
many  other  metals.  Dilute  solutions  of 
aluminum  salts  have  an  astringent 
action  and  are  not  irritating  to  the 
mucous  membranes.  More  concentrated 
solutions  act  as  irritants  and  may  injure 
tissues.  Insoluble  preparations  are  used 
as  antacids  and  adsorbents.  The  chief 
soluble  preparation  of  aluminum  used  in 
medicine  is  alum  or  potassium 
aluminum  sulfate  (KAl{SO4)2.10H,O). 
The  insoluble  aluminum  hydroxides  and 
phosphates  are  used  as  antacids.  The 
acetate  and  chloride  salts  are  water- 
soluble  salts  and  are  used  as  antiseptics 
and  antiperspiranfs.  They  may  also  be 
used  as  astringents  but  are  more 
irritating  than  the  alums.  Besides  the 
potassium  atom,  the  ammonium 
complex  or  sodium  atom  may  be 
substituted  for  the  potassium  atom  in 
the  alum  molecule.  Thus,  there  are  three 
types  of  alum-potassium,  sodium,  and 
ammonium — all  with  the  same 
therapeutic  effect,  but  with  minor 
variations  in  solubilities  and  chemical 
properties.  The  potassium  alum  is  the 
most  commonly  used  derivative. 

Potassiim:!  alum  is  also  known  as 
kalinite  (Ref.  1).  The  technical  product  is 
also  known  as  alum  flour,  alum  meal, 
and  cube  alum.  Alum  is  composed  of 
colorless,  odorless,  hard,  large 
transparent  crystals.  It  has  a  sweetish 
astringent  taste.  Alum  is  stable  at 
ordinary  temperatures.  It  is  generally 
available  as  the  decahydrate,  which 
becomes  anhydrous  above  200°  C.  One 
gram  dissolves  in  7.2  mL  water,  0.3  mL 
boiling  water,  and  is  freely  soluble  in 
glycerol.  Alum  is  insoluble  in  alcohol 
(Ref.  1).  The  aqueous  solution  is  acidic 
(pH  of  0.2  molar  alum  is  3.3).  Anhydrous 
alum  is  sometimes  called  burnt  or 
desiccated  alum,  and  it  attracts  moisture 
from  the  air.  The  dodecahydrate  is  used 
for  medicinal  purposes. 

(1)  Safety.  The  Panel  concludes  that 
potassium  alvmi  is  safe  as  an  OTC 
astringent  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 


mouth  and  throat  when  used  within  the 
dosage  limit  set  forth  below. 

Small  quantities  of  aluminum 
solutions  induce  no  symptoms  except  a 
feeling  of  dryness  and  "astringency" 
(puckering]  of  the  mucous  membranes  of 
the  mouth  and  throat.  Larger  doses 
ingested  orally  pass  into  the  stomach 
where  they  may  act  as  gastric  irritants 
and  cause  nausea  and  vomiting  and,  in 
extreme  cases,  exert  a  purgative  effect 
(Ref.  2].  Even  when  excessive  quantities 
are  ingested,  no  symptoms  except  those 
of  gastrointestinal  irritation  and 
inflammation  ensue.  The  continued  use 
of  alum  does  not  result  in  any  symptoms 
or  result  in  chronic  poisoning.  Aliuninum 
slats  are  absorbed  only  in  small 
quantities  from  the  stomach  and 
intestine.  Once  they  are  absorbed,  they 
are  stored  in  the  liver,  kidney,  muscles, 
and  pancreas  and  slowly  excreted  into 
the  bile  and  urine  (Ref.  2). 

Alimi  has  been  and  is  still  used 
extensively  in  baking  powders.  It  is 
estimated  that  in  any  ordinary  diet 
seldom  more  than  60  mg  aluminum  is 
ingested  per  day.  This  quantity  appears 
to  be  quite  innocuous.  Extremely  large 
quantities  of  aluminum  salts  taken 
experimentally  or  with  foods  in  the  form 
of  baking  powders  have  produced 
diarrhea.  No  other  adverse  effects  or 
symptoms  of  general  poisoning  have 
resulted  from  the  ordinary  use  of  such 
powders.  The  administration  of  large 
quantities  of  insoluble  aluminum 
preparations  to  animals  and  man  for  use 
as  antacids  over  long  periods  of  time 
has  produced  no  obvious  symptoms  of 
poisoning.  Deaths  from  the  ingestion  of 
toxic  doses  are  rare  and  attributable  to 
the  irritating  action  on  the  mucosa  of  the 
gastrointestinal  tract. 

Rats  fed  2  mg  alum  daily  did  not  show 
diminished  growth  or  fertility  or  any 
other  damage,  even  when  these 
experiments  were  carried  out  for  four 
generations  (Ref.  2). 

Practically  no  absorption  occurs  when 
insoluble  ^luminum-containing 
compounds  are  administered  by  mouth. 
The  soluble  salts  and  the  insoluble 
derivatives  that  are  solubilized  by  the 
acid  in  the  stomach  such  as  the 
hydroxide  or  the  carbonate  are 
absorbed,  however.  The  entire  amount 
of  an  insoluble  aluminate  is  virtually 
recovered  from  the  feces  and  only  traces 
from  the  urine.  When  aluminum  salt 
solutions  are  injected  parenterally,  they 
are  excreted  largely  into  the  urine  by  the 
kidney.  Some  are  excreted  into  the 
gastrointestinal  tract.  Organic 
derivatives  of  aluminum  are  used  for 
himian  therapeutics,  as  for  example, 
alimiinum  aspirin  which  is  safe  and 
effective. 


(2)  Effectiveness.  The  Panel  concludes 
that  alum  is  effective  as  an  OTC 
astringent  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
dosage  section  below. 

The  soluble  salts  of  aluminum 
precipitate  proteins.  In  view  of  this 
effect,  they  are  astringent,  styptic,  and 
antiseptic  in  proper  dosage.  They  are 
not  corrosive  to  intact  skin  or  mucous 
membranes  of  the  mouth  and  throat.  A 
1-percent  solution  of  aluminum  acetate 
precipitates  protein  and  most  colloidal 
suspensions.  This  property  is  often 
employed  for  clarifying  turbid  water. 
The  protein-precipitating  properties  are 
also  used  in  the  purification  of  toxins 
and  antitoxins.  The  precipitated  protein 
tends  to  redissolve  in  the  presence  of  an 
excess  protein.  The  precipitation  of 
gelatin  or  serum  proteins  is  maximal 
with  8  percent  aluminum  acetate.  This 
concentration  produces  maximal 
contraction  of  excised  rat  tendon. 
—  A  1-percent  solution  of  aluminum 
acetate  has  been  reported  to  be 
antiseptic,  but  the  Panel  does  not  regard 
this  as  an  important  therapeutic 
attribute  of  soluble  aluminum  salts.  A  5- 
percent  solution  is  germicidal.  A 
saturated  solution  of  potassium  alum  in 
50  percent  alcohol  is  employed  for  the 
prevention  of  bedsores  (Ref.  3). 

A  2-percent  solution  of  potassium 
alum  is  used  topically  to  suppress 
excessive  sweating  by  hardening  the 
skin.  Aluminum  chloride,  which  is  more 
irritating  than  the  other  soluble  salts 
since  it  is  acidic  in  reaction,  is 
sometimes  used  as  a  deodorant  and  to 
inhibit  localized  sweating  of  the  feet  and 
axilla  (underarm)  (Ref.  4),  At  first  a  25- 
percent  solution  is  applied  twice  a  week 
and  then  later  once  a  week. 

Dilute  solutions  of  potassium  alum  are 
effective  astringents  when  applied  to  the 
mucous  membranes  of  the  oral  cavity. 
They  aid  in  the  relief  of  sore  throat  or 
sore  mouth  or  both  by  providing  a 
protective  coagulum  over  irritated  or 
ulcerated  surfaces.  The  relief  is  merely 
sjrmtomatic  and  not  due  to  any  curative 
effect. 

Alum  is  applied  on  the  mucous 
membranes  as  an  astringent  in  solutions 
of  0.5  to  1  percent.  A  0.5-  to  5-percent 
solution  (Ref.  3]  has  been  used  for 
gargling,  but  is  somewhat  irritating  and 
damaging  to  the  teeth  and  is  not 
recommended  by  the  Panel. 

(3)  Dosage.  Adults  and  children  3 
years  of  age  or  older:  Use  a  0.2-  to  0.5- 
percent  concentration  of  alum  in 
aqueoiis  solution  in  the  form  of  a  rinse, 
gargle,  spray,  or  by  swabbing  the 
affected  area,  not  more  than  three  to 
four  times  daily.  For  children  under  3 
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years  of  age,  there  is  no  recommended 
dosage  except  under  the  advice  and 
supervision  of  a  dentist  or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containii^  oral  health  care  astringent 
active  ingredients.  (See  part  V. 
paragraph  B.l.  below — Category  I 
Labeling.) 
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b.  Zinc  chloride.  The  Panel  concludes 
that  zinc  chloride  is  safe  and  effective 
as  an  OTC  astringent  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  limit  set 
forth  below. 

Zinc  chloride  may  be  prepared  by 
reacting  metallic  zinc  with  hydrochloric 
acid  (Ref.  1].  It  may  be  molded  into  a 
pencil  form.  Since  zinc  is  amphoteric,  it 
is  capable  of  forming  acidic  and  basic 
compounds.  If  sodium  hydroxide  is 
added  to  a  solution  of  zinc  chloride, 
sodium  zincate  forms.  In  aqueous 
solution,  the  sodium  zincate  ionizes  into 
a  sodium  cation  and  a  ZnOi  anion.  Zinc 
chloride  solution  is  acidic  in  reaction; 
the  zincate  is  alkaline.  Zinc  salts  are  not 
compatible  with  alkalies  and 
carbonates. 

Zinc  chloride,  sometimes  called 
"butter  of  zinc."  is  a  white  powder 
composed  of  deliquescent  granules  or 
fused  pieces  of  rods.  The  solubility  of 
zinc  chloride  in  water  is  432  g  per  100  g 
at  25°  C.  It  is  soluble  in  1.3  mL  alcohol 
and  2  mL  glycerol  and  is  freely  soluble 
in  acetone.  The  aqueous  solution  is 
acidic  on  reaction  (pH  4)  (Ref.  1). 

Solutions  in  water  or  in  alcohol  are 
generally  sUghtly  turbid,  due  to  the 
presence  of  zinc  oxychloride.  Zinc 
chloride  has  been  used  as  an  astringent 
in  mouthwashes  in  concentrations  of 
approximately  1  percent.  Pencils  of  zinc 
chloride  and  alcohol  solutions 
containing  up  to  30  percent  of  the  salt 
have  been  used  for  their  caustic  effects 
(Refs.  2,  3,  and  4).  Zinc  chloride  has 
been  used  in  0.5  percent  concentrations 
as  a  vaginal  douche  for  the  treatment  of 


Trichomonas  vaginalis  and  also  for  the 
treatment  of  leukorrhea. 

Numerous  other  preparations  of  ^nc 
have  been  used  for  medicinal  purposes. 
These  may  be  divided  into  the  soluble 
compounds  such  as  the  chloride,  sulfate, 
or  acetate,  and  insoluble  compounds, 
such  as  the  oxide,  stearate.  and 
carbonate,  preparations.  The  insoluble 
preparations  are  used  topically  on  the 
skin.  Soluble  preparations  are  used  as 
astringents  and  for  disinfection  (Refs.  1 
through  4). 

(1)  Safety.  The  Panel  concludes  that 
zinc  chloride  is  safe  as  an  OTC 
astringent  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
dosage  limit  set  forth  below. 

Zinc  is  found  in  traces  in  foods  and  is 
indispensable  in  nutrition.  Deficiencies 
of  zinc  ion  in  the  diet  may  cause  growth 
retardation,  hypogonadism,  skin 
changes,  mental  lethargy,  and  delayed 
wound  healing.  The  major  function  of 
zinc  in  metabolism  appears  to  be 
enzymatic.  Zinc  has  been  used  as  an 
antisickling  agent  in  sickle  cell  disease. 
Zinc  competes  with  cadmium,  copper, 
lead,  iron,  and  calcium  for  similar 
binding  sites  (Ref.  5).  Various  salts  of 
zinc,  such  as  the  chloride,  stearate.  and 
sulfate,  as  well  as  the  oxides,  have  been 
used  externally  and  internally  for  the 
treatment  of  various  dermatological 
conditions  and  inflammatory  lesions  of 
the  mucous  membranes  of  the  mouth 
and  throat  (Refs.  3  and  4).  Zinc  sulfate 
has  been  used  as  an  ophthalmic 
astringent  solution  at  a  concentration  of 
0.25  percent. 

When  taken  internally,  zinc  salts 
irritate  the  gastric  mucosa;  for  this 
reason  zinc  sulfate  has  sometimes  been 
used  internally  as  an  emetic.  It  was  once 
considered  to  be  one  of  the  most 
effective  emetic  agents  for  the  treatment 
of  poisoning,  but  it  is  not  used  in  present 
day  practices. 

The  intravenous  lethal  dose  in  rats  in 
60  to  90  mg/kg  of  zinc  in  a  soluble  salt. 
The  lethal  dose  of  zinc  sulfate  is 
estimated  to  be  in  the  order  of  15  g 
(Refs.  3  and  4).  The  oral  toxicity  of  zinc 
compounds  in  man  is  low.  Zinc 
compounds  in  quantities  that  might  ' 
exceed  the  amount  introduced  in  food, 
such  as  from  zinc  containers,  appear  to 
be  innocuous.  Zinc  compounds  caused 
no  apparent  symptoms  or  pathologic 
changes  when  administered  daily  for  a 
year  to  dogs.  cats,  or  rats.  In  some 
studies,  no  symptoms  were  noted  when 
zinc  compounds  has  been  administered 
for  a  lifetime  to  several  generations  of 
animals.  The  zinc  contents  of  the  organs 
was  not  increased. 

Systemic  effects  of  intravenous 
injection  of  soluble  zinc  salts  in  man  are 


mainly  neurologic.  Consciousness  is  lost 
without  involvement  of  the  motor  areas. 
However,  the  subject  is  areflexic  due  to 
the  comatose  state.  The  blood  pressure 
falls  rapidly,  probably  as  a  result  of  the 
flocculation  of  plasma  protein.  Blood 
coagulation  is  retarded  for 
approximately  an  hour  after  the 
injection  of  5  to  SO  mg/kg  in  rabbits, 
probably  caused  by  a  decrease  in 
antithrombin.  Long,  continuous  injection 
of  zinc  salts  by  catheter  results  in 
fibrotic  changes  in  the  acinar  portion  of 
the  pancreas  without  affecting  the  islets. 
Chronic  industrial  zinc  poisoning  has 
been  reported  in  workers  in  galvanizing 
plants.  The  symptoms  in  man  are  chiefly 
gastrointestinal  (nausea  and  vomiting). 
Hypochromic  anemia  may  also  occur. 
Feeding  zinc  to  rats  produces 
hypochromic  anemia  and  deficiency  in 
growth  (Ref.  4). 

Inhalation  of  fumes  of  zinc  oxide 
causes  "metal  fume  fever."  This  is  an 
industrial  hazard  noted  among  workers 
in  plants  where  metallic  zinc  is  heated. 
The  zinc  oxide  is  formed  due  to  the 
oxidation  of  the  metal.  Inhalation  of 
powdered  zinc  stearate  produces  the 
same  symptoms.  Presumably  the 
crystals  cause  a  temporary,  reversible 
change  in  the  epithelium  of  the 
respiratory  tract 

Nasal  sprays  of  zinc  sulfate  have  been 
used  to  shrink  the  mucous  membranes 
to  allow  drainage  from  infected 
accessory  nasal  sinuses.  This  type  of 
treatment  has  the  disadvantage  in  that  it 
inhibits  the  activity  of  the  cilia  of  the 
mucous  membranes  of  the  respiratory 
tract  and  favors  the  retention  of 
secretions.  Such  decreased  activity  can 
also  occur  when  these  agents  are 
applied  to  the  mucous  membranes  of  the 
oral  cavity  (Ref.  3). 

(2)  Effectiveness.  The  Panel  concludes 
that  zinc  chloride  is  effective  as  an  OTC 
astringent  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
dosage  limit  set  forth  below. 

The  salts  of  zinc  are  employed  as 
astringents,  corrosives,  and  mild 
antiseptics.  They,  most  likely,  owe  their 
astringent  effects  to  the  ability  of  the 
zinc  ion  to  precipitate  protein.  Soluble 
salts  of  zinc  usually  are  almost 
completely  ionized.  Dilute  solutions  of 
zinc  chloride  and  zinc  sulfate  are 
effective  astringents.  In  high 
concentrations  they  are  irritating  to 
mucous  membranes.  The  insoluble 
compounds,  such  as  the  oxide,  or 
stearate.  are  used  externally  and  are  not 
irritating  (calamine). 

Dilute  solutions  of  zinc  chloride  are 
effective  astringents  when  appUed  to  the 
mucous  membranes  of  the  mouth  and 
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throat  (Refs.  6  and  7).  They  aid  in  the 
relief  of  sore  throat  and  sore  mouth  or 
both  by  providing  a  protective  coagulum 
over  irriated  or  ulcerated  surfaces.  The 
reUef  is  merely  symptomatic  and  not 
due  to  any  curative  effects. 

The  protein-precipitating  properties  of 
soluble  zinc  salts  confer  varying  degrees 
of  antimicrobial  activity  on  these 
compounds,  but  the  Panel  does  not 
recognize  the  use  of  these  salts  as 
antimicrobial  agents  because  of  the 
variability  of  their  action  and  the  fact 
that  certain  specific  organisms  are  not 
affected  by  these  agents.  Zinc  chloride, 
in  concentration  of  5  percent  or  more, 
has  been  used  as  an  escharotic  agent  on 
granulations,  ulcers,  and  similar  lesions. 
The  acetate  and  sulfate  are  less 
irritating  than  the  chloride  and  are 
preferred  when  a  mild  astringent  action 
is  desired. 

(3)  Dosage.  Adults  and  children  3 
years  of  age  or  older:  Use  a  0.1-  to  0.25- 
percent  concentration  of  zinc  chloride  in 
the  form  of  a  rinse  or  mouthwash  or  by 
swabbing  the  affected  area  with  a 
cotton  applicator,  not  more  than  three  to 
four  times  daily.  For  children  under  3 
years  of  age,  there  is  no  recommended 
dosage  except  under  the  advice  and 
supervision  of  a  dentist  or  physician. 

(4)  Labeling.  The  panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  health  care  astringent 
active  ingredients.  (See  part  V. 
paragraph  B.l.  below — Category  I 
Labeling.) 
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Category  I  Labeling 

a.  Indication.  "Aids  in  the  temporary 
rehef  of  occasional  discomfort  due  to 
minor  irritations  of  the  mouth  and 
throat." 

b.  Waminga — [1)  For  all  products 
containing  oral  health  care  astringent 
active  ingredients,  (i)  "Severe  or 


persisent  sore  throat  or  sore  throat 
accompanied  by  high  fever,  headache, 
nausea,  and  vomiting  may  be  serious. 
Consult  physician  promptly.  Oo  not  use 
more  than  2  days  or  administer  to 
children  under  3  years  of  age  unless 
directed  by  a  physician." 

(ii]  "Discontinue  use  and  consult  a 
physician  if  irritation  persists  or 
increases,  or  a  rash  appears  on  the 
skin." 

(2)  For  oral  health  care  products  used 
in  the  form  of  gargles,  mouthwashes,  or 
mouth  rinses.  'Try  to  avoid  swallowing 
this  product." 

2.  Category  II  conditions  under  which 
astringent  active  ingredients  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  are  not  generally 
recognized  as  safe  and  effective  or  are 
misbranded.  The  Panel  recommends 
that  the  Category  II  conditions  be 
eliminated  from  OTC  astringent  oral 
health  care  drug  products  effective  6 
months  after  the  date  of  publication  of 
the  Hnal  monograph  in  the  Federal 
Register. 

Category  U  Active  Ingredient 
Tincture  of  myrrh 

Tincture  of  myrrh.  The  Panel 
concludes  that  tincture  of  myrrh  is  not 
safe  and  not  effective  as  an  OTC 
astringent  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat. 

The  Panel  has  classified  tincttire  of 
myrrh  as  a  Category  II  antimicrobial 
agent  and  has  described  its  general 
characteristics  elsewhere  in  this 
document.  (See  part  IV.  paragraph  B.2.j. 
above — ^Tincture  of  myrrh.) 

(1)  Safety.  The  Panel  concludes  that 
tincture  of  myrrh  is  not  safe  as  an  OTC 
astringent  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat. 

The  Panel  has  described  the  safety  of 
tincture  of  myrrh  elsewhere  in  this 
document.  (See  part  IV.  paragraph  B.2.j. 
(1)  above--Safety.) 

(2)  Effectiveness.  The  Panel  concludes 
that  tincttire  of  myrrh  is  not  effective  as 
an  OTC  astringent  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat. 

The  Panel  finds  no  controlled  studies 
which  substantiate  claims  that  tincture 
of  myrrh  is  an  effective  active  ingredient 
with  astringent  activity  (Ref.  1).  Tincture 
of  myrrh  has  been  applied  locally, 
allegedly  to  "stimulate  spongy  gums" 
and  as  a  "protectant"  for  aphthous 
ulcers,  sore  mouth,  and  ulcerations  of 
the  throat  (Refs.  2  and  3).  Its 
effectiveness  for  this  purpose  is  not 
substantiated  with  data  from  controlled 
studies.  Tincture  of  myrrh  has  been 
employed  in  mouth  rinses  in  the  diluted 


form  to  treat  stomatitis,  but  data  on  its 
effectiveness  are  not  convincing.  It  has 
been  used  internally  as  a  carminative 
(Ref.  3). 

The  Panel  concludes  that  because 
tincture  of  myrrh  is  a  mixture  of  many 
substances  and  no  single  ingredient  has 
been  identified  in  the  mixture  that  is 
present  in  sufficient  quantity  to  exert  a 
therapeutic  effect  it  has  no  place  in 
modem  therapeutics.  Tincture  of  mynh 
since  has  fallen  into  disuse  in  general 
medical  practice  and  has  been 
supplanted  by  other  medicines  whose 
therapeutic  effectiveness  as  astringents 
has  been  established. 

(3)  Evaluation.  The  Panel  concludes 
that  tincture  of  myrrh  is  an  oleoresin 
containing  various  substances  which  are 
irritating  to  the  mucous  membranes  of 
the  mouth  and  throat.  Therefore  it  is  not 
considered  safe  for  topical  apphcation 
on  these  areas.  The  Panel  also 
concludes  that  tincture  of  myrrh  is  a 
mixture  of  many  substances,  none  of 
which  appear  to  possess  any  astringent 
action. 

References 

(1)  OTC  Volume  130003. 

(2)  Osol,  A,  et  al.,  "The  Dispensatory  of  the 
United  States  of  America,"  25th  Ed..  J.  B. 
Lippincott  Co.,  Philadelphia,  pp.  875-877, 
1955. 

(3)  Sollmann,  T.,  "A  Manual  of 
Pharmacology  and  Its  Applications  to 
Therapeutics  and  Toxicology,"  8th  Ed.,  W.  B. 
Saunders  Co.,  Philadelphia,  p.  170, 1957.    , 

Category  n  Labeling 

The  Panel  concludes  that  the 
following  statements  or  phrases  are  not 
acceptable  in  the  labeling  as  indications 
for  use,  or  for  description  of  product 
attributes  for  products  containing 
astringent  active  ingredients.  They  are 
not  supported  by  scientific  data  or 
soimd  theoretical  reasoning  or  are 
inaccurate  or  make  claims  that  exceed 
those  allowed  for  OTC  products. 

a.  Statements  or  phrases  which 
purport  that  a  product  exerts  a 
pharmacologic  or  therapeutic  action 
which  it  does  not  possess  oris  not  an 
attribute  of  the  product  or  which  is  in 
doubt  or  cannot  be  proven  to  occur.  (1) 
"Temorpary  relief  of  minor  mouth  and 
throat  pain  of  aphthous  ulcers." 

(2)  "Helps  kill  mouth  germa." 

(3)  "Works  directly  on  throat 
membranes." 

b.  Statements  or  phrases  which 
indicate  the  time  of  onset  or  duration  of 
action  of  a  product  in  general, 
nonspecific  terms  that  can  be 
interpreted  in  a  number  of  different 
ways  by  consumers,  rather  than  in 
definite  units  of  time.  (1)  "Acts  fast." 

(2)  "Quick  relief  of  discomfort." 
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(3)  "Has  long-lasting  beneficial 
effect." 

(4)  "Exerts  a  prolonged  action." 

c.  Statements  or  phrases  that  allude  to 
the  superiority  or  greater  potency  of  a 
product  when  compared  to  another 
product  with  a  similar  action.  (1) 
"Formula  in  use  over  ninety  years." 

(2)  Adding  such  phrases  as  "plus,"  etc. 

(3)  "Superior  new  formulation." 

(4)  "A  dentist's  formula." 

d.  Statements  or  phrases  that  are 
vague  in  their  meaning  and  cannot  be 
readily  understood  or  are  misleading. 
(1)  "For  pain  after  dental  work." 

(2)  "Relief  of  uncomfortable 
conditions  of  the  mouth  and  throat." 

e.  Statements  or  phrases  in  the 
indications  for  use  that  state  or  imply 
that  a  product  is  to  be  used  to  treat  a 
disease  process  or  lesion,  the  diagnosis 
of  which  must  be  made  by  a  physician. 
(1)  "Relief  of  pain  firom  aphthous  ulcers 
(canker  sores)." 

(2)  "Reheves  stomatitis." 

f.  Statements  or  phrases  that  indicate 
that  a  product  acts  prophylactically  and 
prevents  development  of  a  symptom  or 
disease  state  when  proof  that  this 
occurs  is  lacking.  (1)  "Helps  prevent 
infection  in  bums,  abrasions  and  minor 
cuts." 

(2)  "As  an  adjunct  to  oral 
prophylaxis." 

(3)  "Prophylaxis  for  Vincent's 
infection." 

g.  Statements  or  phrases  that  indicate 
that  a  product  is  used  for  cosmetic 
purposes  but  imply  that  the  product 
exerts  a  therapeutic  effect.  (1)  "As  an 
adjunct  to  oral  hygiene." 

(2)  "Helps  remove  mouth  odors." 

(3)  "Helps  the  mouth  feel  clean." 

(4)  "For  hygienic  care  of  the  mouth 
and  throat." 

h.  Statements,  phrases,  or  terms  in  the 
indications  for  use  that  describe  the 
pharmacologic  or  therapeutic  action  or 
class  of  a  drug  or  the  type  of 
formulation  containing  the  ingredients 
instead  of  designating  the  symptoms 
which  the  product  is  intended  to  relieve. 
(1)  "Astringent." 

(2)  "Mouthwash." 

(3)  "Gargle." 

(4)  "Provides  protective  coating  to 
mouth  sores." 

3.  Category  111  conditions  for  which 
available  data  are  insufficient  to  permit 
final  classification  at  this  time.  None. 

VI.  Debridlng  Agents 

A.  General  Discussion 

1.  General  comments.  Debriding 
agents  are  ingredients  that  soften, 
loosen,  and  remove  exudates,  mucus, 
and  other  secretions  &om  the  surface  of 
irritated  mucous  membranes  and  lesions 


in  the  month  and  throat.  Among  these 
are  peroxides,  aqueous  solutions  of  salts 
and  detergents,  hygroscopic  agents,  and 
enzymatic  products.  Debriding  agents 
are  exogenously  applied  to  the  mucous 
membranes  to  cleanse  their  surfaces. 
They  differ  from  expectorants,  which  act 
endogenously  by  increasing  the  output 
of  respiratory  tract  fluid. 

a.  Mode  of  action.  Debriding  agents 
act  in  a  variety  of  ways.  They  may  act 
mechanically,  chemically, 
biochemically,  physiochemically,  or  by 
any  combination  of  these  mechanisms. 
The  peroxides  are  useful  as  debribing 
agents  because  they  aid  in  the  removal 
of  debris  from  the  mucosal  surfaces  by 
mechanical  action.  This  results  from  the 
release  of  bubbles  of  oxygen  by 
enzymatic  activity  when  peroxides 
come  into  contact  with  the  tissues. 
Solutions  of  electrolytes,  such  as  sodium 
bicarbonate  and  saline,  likewise  act  as 
debriding  agents  by  mechanically 
washing  the  secretions  from  a  siirface. 
Mucus  and  certain  secretions  are 
softened  or  made  fluid  by  alteration  in 
pH.  There  is  some  evidence  that 
increasing  the  alkalinity  plays  a  role  in 
reducing  the  tenacity  and  viscosity  of 
mucus.  Sodium  bicarbonate  is  believed 
to  act  in  this  manner.  Agents  that  soften 
or  make  the  mucus  less  viscous  are 
usually  referred  to  as  mucolytic  agents. 
Detergents  act  as  debriding  agents  by 
lowering  surface  tension.  Certain 
enzymes  may  depolymerize 
mucopolysaccharides  and  render  them 
less  viscous. 

Hypertonic  sodium  chloride  solutions 
have  been  recommended  for  use  as 
debriding  agents  since  they  act  by 
osmosis  and  draw  fluid  out  of  tissues 
and  cleanse  mechanically.  Hygroscopic 
agents,  such  as  propylene  glycol  and 
glycerine,  may  also  be  applied  topically 
to  extract  water  from  the  tissues  of  the 
mouth  and  throat  and  thus  reduce  the 
viscosity  of  secretions  and  also  act 
mechanically  as  cleansing  agents. 

Acetylcysteine  allegedly  reduces  the 
viscosity  of  mucus  in  vitro  by 
depolymerizing  mucopolysaccharides. 
Detergents  decrease  surface  tension  and 
increase  the  wetting  of  tissues,  thereby 
acting  as  cleansing  agents.  Supposedly 
they  increase  liquefaction  of  mucus. 

b.  Use  of  debriding  agents.  Debriding 
agents  are  used  to  aid  in  the 
symptomatic  relief  of  sore  mouth  and 
sore  throat.  Tliick,  tenacious  mucus, 
purulent  secretions,  and  debris  from 
desquamated  cells  may  stimulate  pain 
receptors  in  lesions  such  as  ulcerations 
or  inflamed  areas  of  the  mouth  and 
throat.  The  removal  of  such  secretions 
eliminates  the  stimulation  and  this 
reheves  any  ensuing  discomfort. 
Debriding  agents  are  not  curative  in  any 


sense.  They  possess  no  direct  local 
anesthetic  activity.  They  aid  in  relieving 
pain  primarily  by  their  protectant  action. 
The  effects  of  debriding  agents  are 
usually  transient  and  of  short  duration, 
but  the  resultant  relief  of  symptoms  may 
outiast  their  duration  of  action.  The 
peroxides,  for  example,  may  exert  their 
debriding  effects  in  a  matter  of  minutes, 
but  the  relief  of  symptoms  may  last 
several  hours. 

c.  Absorption  of  debriding  agents. 
Most  of  the  debriding  agents  described 
above  are  absorbed  from  the  mucous 
membranes  or  from  the  gastrointestinal 
tract  if  swallowed.  All  those  mentioned 
above  are  safe,  since  they  are  nontoxic 
unless  used  in  excess  or  too  frequentiy. 

d.  Adverse  reactions.  Advene 
reactions  may  occur  from  the  use  of 
debriding  agents,  particularly  from 
overuse.  Overuse  of  the  peroxides  has 
caused  sloughing  of  the  mucous 
membranes.  Inflammatory  reactions 
may  also  occur  from  long-term  use  since 
some  debriding  agents  may  be  locally 
irritating.  Gastrointestinal  disturbances 
may  occur  when  some  debriding  agents 
are  swallowed.  The  desiccating  agents 
may  cause  dryness  and  enhance  the 
severity  of  inflammatory  lesions. 
Solutions  that  are  excessively 
hypertonic  may  also  act  as  desiccating 
agents  and  aggravate  the  symptoms. 
Sensitization  may  occur,  but  has  not 
been  reported  following  use  of  the 
debriding  agents  evaluated  by  the  Panel 

B.  Categorization  of  Data 

1.  Category  I  conditions  under  which 
debriding  agents  for  topical  use  on  the 
mucous  membranes  of  the  mouth  and 
throat  are  generally  recognized  as  safe 
and  effective  and  are  not  misbranded. 
The  Panel  recommends  that  the 
Category  I  conditions  be  effective  30 
days  after  the  date  of  publication  of  the 
final  monograph  in  the  Federal  Register. 

Categofy  I  Active  Ingradi«its 

Carbamide  peroxide  in  anhydrous  glycerin 

(urea  peroxide) 
Hydrogen  peroxide 
Sodium  bicarbonate 

a.  Carbamide  peroxide  in  anhydrous 
glycerin  (urea  peroxide).  The  Panel 
concludes  that  carbamide  peroxide  in 
anhydrous  glycerin  is  safe  and  effective 
as  an  OTC  debriding  agent  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  limit  set 
forth  below. 

The  general  properties  and  safety  of 
carbamide  peroxide  have  been 
described  above  as  an  antimicrobial 
ingredient  for  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
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(See  part  IV.  paragraph  B.3.d.  above — 
Carbamide  peroxide  in  anhydrous 
glycerin  (urea  peroxide).) 

(1)  Safety.  The  Panel  concludes  that 
carbamide  peroxide  in  anhydrous 
glycerin  is  safe  as  an  OTC  debriding 
agent  active  ingredient  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the  dosage 
limit  set  forth  below. 

It  is  the  consensus  of  the  Panel  that 
the  comments  concerning  the  safety  of 
carbamide  peroxide  as  an  antimicrobial 
agent  are  likewise  applicable  to  its  use 
as  a  debriding  agent  on  the  mucous 
membranes  of  the  mouth  and  throat. 
(See  part  IV.  paragraph  B.3.d.(l)  above — 
Safety.) 

(2)  Effectiveness.  The  Panel 
concludes  that  carbamide  peroxide  is  an 
effective  OTC  debriding  agent  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  limit  set 
forth  below. 

Carbamide  peroxide  is  dissolved  in 
anhydrous  glycerin  or  propylene  glycol 
(Ref.  1).  It  is  slowly  decomposed  into  its 
components,  urea  and  hydrogen 
peroxide,  when  it  comes  into  contact 
with  moisture,  air,  or  light.  When 
applied  to  hving  tissue,  ulcerations  of 
the  mucous  membrane,  or  mixed  with 
saliva,  blood,  or  other  body  tissue  Quid 
or  exudates  containing  the  enzyme 
catalase,  oxygen  is  released  from  the 
hydrogen  peroxide  in  the  form  of  fine 
bubbles.  This  causes  frothing  and 
foaming  which  aids  in  the  dislodgement 
of  dead,  desquamated  eipthelial  cells, 
pus,  or  other  organic  material  found  in 
infected  wounds  and  on  ulcerations 
which  effect  their  removal  (Refs.  2  and 
3).  One  part  of  carbamide  peroxide 
releases  five  volumes  of  oxygen.  The 
byproducts  of  the  breakdown  of 
carbamide  peroxide  are  oxygen,  water, 
and  urea  (Ref.  4).  Tissues  that  contain 
peroxidases  also  cause  the  breakdown 
of  hydrogen  peroxide  to  oxygen,  urea, 
and  water,  but  the  oxygen  combines 
with  a  hydrogen  acceptor  and  no  free 
oxygen  is  released.  Under  these 
circxmistances  the  ingredient  would  not 
be  effective.  The  urea  exerts  no  known 
therapeutic  effect  since  urea  is  a  normal 
constituent  of  body  tissues  resulting 
from  the  metabolism  of  protein.  It  exerts 
no  known  adverse  effects  on  the  mucous 
membranes  since  the  quantity  released 
in  this  reaction  is  not  significant.  In 
aqueous  solutions  the  compound  slowly 
decomposes,  releasing  oxygen,  urea,  and 
byproducts  of  its  decomposition.  This 
renders  the  preparation  ineffective. 

(3)  Dosage.  Adults  and  children  3 
years  of  age  or  older:  Use  a  10.0-  to  15.0- 
percent  concentration  of  carbamide 
peroxide  in  anhydrous  glycerin 


undiluted  by  swabbing  the  affected  area 
or  use  a  10.0-  to  15.0-percent  aqueous 
solution  of  carbamide  peroxide  in  the 
form  of  a  rinse,  gaigle,  or  spray,  not 
more  than  three  to  four  times  daily.  For 
children  under  3  years  of  age,  there  is  no 
dosage  except  under  the  advice  and 
supervision  of  a  dentist  or  physician. 

(4)  Labeling.  The  Panel  reconmiends 
the  Category  I  labeling  for  products 
containing  oral  health  care  debriding 
agent  active  ingredients.  (See  part  VI. 
paragraph  B.l.  below— Category  I 
Labeling.) 
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b.  Hydrogen  peroxide.  The  Panel 
concludes  that  hydrogen  peroxide  is 
safe  and  effective>as  an  OTC  debriding 
agent  active  ingreoient  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the  dosage 
limit  set  forth  below. 

The  general  characteristics  of 
hydrogen  peroxide  have  been  described 
elsewhere  in  this  document.  (See  part 
rv.  paragraph  B.3.m.  above— Hydrogen 
peroxide.) 

(1)  Safety.  The  Panel  concludes  that 
hydrogen  peroxide  is  safe  as  an  OTC 
debriding  agent  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat  when  used  within 
the  dosage  limit  set  forth  below. 

Hydrogen  peroxide  is  safe,  when  used 
as  a  3-percent  aqueous  solution  or  when 
diluted  with  equal  parts  of  water,  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat. 

The  safety  of  hydrogen  peroxide  has 
been  described  elsewhere  in  this 
document  (See  part  IV.  paragraph 
B.3.m.(l)  above— Safety.) 

(2)  Effectiveness.  The  Panel  concludes 
that  hydrogen  peroxide  is  effective  as  an 
OTC  debriding  agent  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  dosage  limit  set 
forth  below. 

The  effectiveness  of  hydrogen 
peroxide  as  an  antimicrobial  agent  for 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  has  been  described 
elsewhere  in  this  document.  (See  part 
IV.  paragraph  B.3jn.(2)  above — 
Effectiveness.) 

The  usefulness  of  hydrogen  peroxide 
as  a  debriding  agent  depends  upon  the 


release  of  nascent  oxygen  which 
presumably  has  a  strong  oxidizing  effect 
and  may  chemically  alter  organic 
substances  found  in  wounds  and 
ulcerations  of  the  mucous  membranes 
and  in  pus. 

When  hydrogen  peroxide  comes  into 
contact  with  tissues,  it  is  converted  to 
water  and  oxygen  due  to  the  action  of 
the  enzyme  catalase.  This  reaction 
occurs  very  rapidly,  and  the  bubbles  of 
oxygen  that  are  released  effervesce, 
thereby  loosening  tissue,  debris,  mucus, 
pus,  and  other  organic  materials  (Refs.  1, 
2.  and  3). 

The  release  of  oxygen  occurs  more 
rapidly  in  open  wounds,  on  ulcerations, 
and  on  denuded  areas  of  mucous 
membranes  them  it  does  on  intact 
mucous  membranes.  It  occurs  in  a 
healthy  mouth  since  catalase  is 
normally  present  in  the  saUva.  Particles 
of  food  and  debris  present  in  the  mouth 
and  between  the  teeth  may  be 
dislodged.  LitUe  or  no  oxygen  is 
released  when  hydrogen  peroxide  is 
applied  to  intact  skin.  The  duration  of 
action  of  hydrogen  peroxide  is  brief 
because  decomposition  occurs  very 
rapidly. 

Removing  organic  debris  by  the 
mechanical  action  of  oxygen  release  is 
probably  the  most  important  attribute  of 
hydrogen  peroxide.  It  is  believed  to  be 
more  so  than  its  antimicrobial  activity, 
since  there  is  some  doubt  as  to  its 
effectiveness  as  an  antimicrobial  agent. 
This  debriding  action  may  aid  in  the 
relief  of  pain  and  discomfort  due  to  sore 
throat  and  sore  mouth.  (See  part  IV. 
paragraph  B.3.m.(2)  above — 
Effectiveness.) 

Hydrogen  peroxide  may  be  used  full 
strength,  but  generally  it  is  diluted  with 
an  equal  volume  of  water.  When  used  in 
closed  cavities  such  as  nasal  sinuses  for 
cleansing  and  irrigation,  it  is  important 
that  there  be  a  vent  for  the  escape  of 
gas,  otherwise  pressure  may  be 
generated  within  a  cavity  of  such 
magnitude  to  cause  serious  local  injury. 
Furthermore,  the  unvented  gas  may  even 
cause  air  emboh.  The  possibility  that 
this  may  occur  when  hydrogen  peroxide 
is  used  in  the  mouth  or  in  the  throat  is 
remote,  since  all  the  spaces  are  free  and 
open. 

Prolonged  topical  use  causes  irritation 
of  the  buccal  mucous  membranes  and, 
therefore,  it  should  not  be  used  more 
often  than  every  2  hours,  for  not  more 
than  2  days. 

(3)  Dosage.  Adults  and  children  3 
years  of  age  or  older.  Use  a  3.0-percent 
concentration  of  hydrogen  peroxide 
diluted  with  equal  parts  of  water  in  the 
form  of  a  rinse,  mouthwash,  gargle  or 
spray,  or  apply  with  a  swab,  not  more 
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than  three  to  four  times  daily.  For 
children  under  3  years  of  age,  there  is  no 
reconunended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  health  care  debriding 
agent  active  ingredients.  (See  part  IV. 
paragraph  B.1.  below — Catetory  I 
Labeling.) 

(1)  Council  on  Dental  Therapeutics, 
"Accepted  Dental  Therapeutics."  38th  EA, 
American  Dental  Association,  Chicago,  p. 
207, 1975. 

(2)  Darlington,  R.  C,  'Topical  Oral 
Antiseptics,  Mouthwashes  and  Throat 
Remedies,"  in  "Handbook  of  Non- 
Prescription  Drugs,"  4th  Ed.,  edited  by  G.  E 
Griffenhagen  and  L  L  Hawkins,  American 
Pharmaoeutical  Association,  Washington,  p. 
131, 1973. 

(3)  Stecfaer,  P.  G.,  editor,  "The  Merck 
Index."  8tfa  Ed.,  Merck  and  Co.,  Rahway,  N], 
p.  545. 1988. 

c.  Sodiuni  bicarbonate.  The  Panel 
concludes  that  sodium  bicarbonate  is 
safe  and  effective  as  an  OTC  debriding 
agent  active  ingredient  for  topical  use  on 
the  mucous  membranes  of  the  mouth 
and  throat  when  used  within  the  dosage 
limit  set  forth  below. 

Sodium  bicarbonate  is  also  known  as 
sodium  hydrogen  carbonate  or  sodium 
acid  carbonate.  Among  consumers,  it  is 
known  as  baking  soda.  Its  empirical 
formula  is  NaHCOs  and  it  has  a 
molecular  weight  of  84.  The  commercial 
preparation  available  in  pharmacies  and 
in  groceries  is  99.8  percent  pure  (Ref.  1). 

Sodium  bicaronate  is  a  white 
crystalline  powder  or  a  powder 
consisting  of  granules.  It  begins  to  lose 
carbon  dioxide  at  about  50*  C  (Ref.  1). 
At  100*  C  it  is  converted  to  sodium 
carbonate  (NAsCOi),  which  is  more 
alkaline.  In  a  vacuum,  sodium 
bicarbonate  will  release  carbon  dioxide. 
Sodium  bicarbonate  is  readily 
decomposed  into  the  salt  of  the  add  and 
carbon  dioxide  by  weak  adds.  In 
aqueous  solutions,  it  begins  to  change 
into  carbon  dioxide  and  sodium 
carbonate  at  about  20*  C  and  changes 
completely  upon  boiling.  Sodium 
bicarbonate  is  soluble  in  10  parts  of 
water  at  25*  C  and  12  parts  of  water  at 
about  18*  C.  It  is  insoluble  in  alcohol 
(Ref.  1).  Aqueous  solutions  of  sodiimi 
bicarbonate  prepared  with  cold  water, 
without  agitation,  are  slightly  alkaline. 
Aqueous  solutions  slowly  decompose  on 
standing  to  ctirbon  dioxide  and  sodium 
carbonate.  The  alkalinity  increases  due 
to  this  gradual  conversion  to  sodium 
carbonate.  The  pH  of  solutions  of 
sodium  carbonate  generally  is  between 
8.0  and  6.2. 


(1)  Safety.  The  Panel  condudes  that 
sodium  bicarbonate  is  safe  as  an  OTC 
debriding  agent  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat  when  used  within 
the  dosage  limit  set  forth  below. 

The  fad  that  sodium  bicarbonate  has 
been  used  for  such  a  long  time  in  the 
preparation  of  various  food  products,  in 
cooking,  and  medically  in 
gastrointestinal  disturbances  attests  to 
its  safety.  It  has  been  used  as  an  antadd 
for  gastric  hyperaddity,  peptic  ulcer,  to 
alkalinize  the  urine  in  cases  of  urinary 
hyperaddity,  and  intravenously  to 
corred  the  add  base  balance  in  cases  of 
addosis,  shock,  etc.  (Ref.  2). 

When  sodium  bicarbonate  is  ingested, 
it  interacts  with  the  hydrochloric  add  of 
the  stomach.  It  is  then  converted  to 
sodium  chloride  and  carbon  dioxide 
with  the  carbon  dioxide  often  being 
released  by  belching.  Externally,  it  has 
no  irritating  effect  and  it  has  not  been 
found  to  have  any  sensitizing  effect  on 
the  mucous  membranes  (Ref.  3).  The 
chief  danger  in  the  use  of  sodium 
bicarbonate  lies  in  its  overuse.  This  is 
particularly  significant  in  the  case  of 
individuals  with  heart  disease, 
hypertension,  and  renal  disease,  who 
must  restrict  their  soditmi  ion  intake. 
Sodium  bicarbonate  is  not  caustic  to  the 
skin  or  mucous  membranes  of  the  oral 
cavity.  It  is  sometimes  used  as  a  paste 
for  deansing  teeth  and  on  the  skin  to 
relieve  itching. 

(2)  Effectiveness.  The  Panel  condudes 
that  sodium  bicarbonate  is  effective  as 
an  OTC  debriding  agent  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  %vithin  the  dosage  limit  set 
forth  below. 

Sodium  bicarbonate  has  been  used 
parenterally  to  correct  addosis.  It  is 
also  used  externally  as  a  cleansing 
agent  in  infections,  for  bums,  scalds, 
urticaria,  and  various  skin  diseases. 
Sodium  bicarbonate  has  been  used  as  a 
deansing  douche  in  cases  of  vaginitis. 
The  powder  is  orderless  with  a  slighUy 
saline  and  alkaline  taste.  The  solution 
has  a  bitterish  saline  taste  (Ref.  4). 

Sodium  bicarbonate  soothes  irritated 
skin  and  reUeves  the  pain  of  minor  add 
bums.  When  used  in  a  bath  or  as  a 
dusting  powder,  it  reduces  the  odor  of 
sweat.  Prompt  application  of  moist 
sodiimi  bicarbonate  as  a  paste  has 
helped  relieve  itching  from 
nonpoisonous  insed  stings  and  bites 
(Ref.  4).  Sodium  bicarbonate,  like  other 
mild  alkalies,  combines  with  tissue 
proteins  to  form  alkaline  albuminates  or 
with  the  cutaneous  fats  to  form  soaps.  In 
this  way  it  acts  as  an  emollient  and 
softens  the  epitheliimi  of  the  skin. 


^ 

Sodium  bicarbonate  has  a  mucolytic 
action  due  to  its  alkalinity.  It  favors  the 
disintegration  of  mucus,  separating  the 
protein  from  the  polysaccharide 
components  of  the  mucoprotein  chain.  It 
has  been  used  in  inhalation  therapy  as 
an  aerosol  to  liquidy  the  secretions  of 
the  tracheobronchial  tree.  When  used  as 
a  spray,  gargle,  or  rinse  in  the  mouth 
and  throat  it  loosens  and  softens 
tenadous  mucus  so  that  expectoration  is 
facilitated.  This  debriding  action  aids  in 
the  relief  of  pain  and  discomfort  due  to 
sore  throat  or  sore  mouth.  Sodium 
bicarbonate  possesses  no  antimicrobial 
activity,  nor  does  it  possess  any 
analgesic  properties.  It  is  sometimes 
classed  %vith  expectorants,  but  it  has  no 
well  defined  expectorant  activity.  The 
debriding  and  mucolytic  actions  of 
aqueous  solutions  of  sodium 
bicarbonate  are  primarily  mechanical 
and  chemical. 

Sodium  bicarbonate  increases  the 
alkalinity  of  the  saliva  of  the  mouth  and 
diroat  but  this  is  temporary.  Fresh 
saliva  is  constantiy  being  secreted,  and 
the  sodium  bicarbonate  is  washed 
away,  restoring  the  original  pH  of  die 
mouth. 

(3)  Dosage.  Adults  and  children  3 
years  of  age  and  older  Use  a  5.0-  to  lOi)- 
percent  concentration  of  sodium 
bicarbonate  combined  with  one-half 
teaspoonful  of  sodiimi  chloride  in  a 
glass  of  warm  water  in  the  form  of  a 
gargle,  not  more  than  three  to  four  times 
daily.  For  children  under  3  years  of  age 
there  is  no  recommended  dosage  except 
under  the  advice  and  supervision  of  a 
dentist  or  physidan. 

(4]  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  health  care  debriding 
agent  active  ingredients.  (See  part  VL 
paragraph  B.l.  below — Category  I 
Labeling.) 
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Category  ILabeling 

a.  Indication.  "Aids  in  the  removal  of 
phlegm,  mucuc  or  other  secretions  in 


22908  I Federal  Register  /  Vol.  47,  No.  101  /  Tuesday.  May  25.  1982  /  Proposed  Rules 


the  temporary  relief  of  discomfort  due  to 
occasional  sore  throat  and  sore  mouth." 

b.  Warnings — (1)  For  all  oral  health 
care  products  containing  debriding 
agent  active  ingredients,  (i)  "Severe  or 
persistent  sore  throat  or  sore  throat 
accompanied  by  high  fever,  headache, 
nausea,  and  vomiting  may  be  serious. 
Consult  physician  promptly.  Do  not  use 
for  more  than  2  days  or  administer  to 
children  under  3  years  of  age  unless 
directed  by  physician." 

(ii)  "Discontinue  use  and  consult  a 
physician  if  irriation  persists  or 
increases,  or  if  a  rash  appears  on  the 
skin." 

(2)  For  oral  health  care  products  used 
in  the  form  of  gargles,  mouthwashes,  or 
mouth  rinses.  "Try  to  avoid  swallowing 
this  product." 

2.  Category  II  conditions  under  which 
debriding  active  ingredients  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  are  not  generally 
recognized  as  safe  and  effective  or  are 
misbranded.  The  Panel  recommends 
that  the  Category  II  conditions  be 
eliminated  from  OTC  oral  health  care 
drug  products  effective  6  months  after 
the  date  of  publication  of  the  ^al 
monograph  in  the  Federal  Register. 

Category  II  Acdva  Ingradlenta 

Sodium  perborate. 

Sodium  perborate.  The  Panel 
concludes  that  sodium  perborate  is  not 
safe  and  not  effechve  for  use  as  an  OTC 
debriding  agent  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat 

The  Panel  has  classified  boric  acid 
and  other  derivatives  containing 
elemental  boron  as  Category  II 
ingredients  for  use  in  the  mouth  and 
throat.  The  general  characteristics  of 
boron  derivatives  have  been  described 
elsewhere  in  this  document.  (See  pari 
rV.  paragraph  B.2.a.  above — ^Boric  add.) 

Sodium  perborate  is  a  white, 
crystalline  powder,  which  is  odorless, 
has  a  saline  taste,  and  is  stable  in  cool, 
dry  air.  It  is  decomposed  with  the 
evolution  of  oxygen  in  warm,  moist  air. 
In  aqueous  solutions  sodium  perborate 
decomposes  into  sodiimi  metaborate 
and  hydrogen  peroxide.  The  solution 
gradually  evolves  oxygen.  Heating 
accelerates  the  release  of  oxygen.  One 
gram  of  sodium  perborate  dissolves  in 
40  mL  of  water  (Ref.  1). 

Sodium  perborate  is  prepared  by  the 
interaction  of  boric  acid  or  sodium 
borate  with  sodiiun  or  hydrogen 
peroxide.  It  is  generally  considered  to  be 
a  derivative  of  pentavalent  boron. 
Actually,  sodium  perborate  is  derived 
from  the  tribalent  form  and  has  a 
composition  believed  to  be 


NaBOrHrSHtO.  It  contains  less  than  9 
percent  available  oxygen  by  weight. 
Sodium  perborate  is  decomposed  by 
water  to  hydrogen  peroxide  and  sodium 
metaborate  (Ref.  2).  Its  decomposition  is 
accelerated  by  enzymes  found  in  the 
tissues  in  the  mouth  and  in  saliva  such 
as  catalase. 

Sodium  perborate  is  not  considered 
safe  because  it  is  a  derivative  of  boron, 
and  when  absorbed  it  is  as  toxic  as 
boric  acid  and  other  boron  derivatives. 
The  Panel  found  no  data  concerning  the 
acute  or  chronic  toxicity  of  sodium 
perborate  in  animals  or  in  man  (Refs.  3, 
4,  and  5].  Inasmuch  as  sodiiun  perborate 
is  unstable  and  decomposes  on 
standing,  to  sodium  metaborate  and 
sodium  borate,  the  Panel  considers  the 
data  on  the  toxicity  of  boric  acid  to  be 
apphcable  to  sodium  perborate. 
Continued  use  of  sodium  perborate 
causes  h^iertrophy  of  the  papillae  of  the 
tongue  and  damage  to  the  gums. 

(1)  Safety.  The  Panel  concludes  that 
sodium  perborate  is  not  safe  as  an  OTC 
debriding  agent  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat. 

The  Panel  has  described  the  safety  of 
boric  acid  and  boron  toxicity  elsewhere 
in  this  dociunent.  (See  pari  IV. 
paragraph  B.2.a.(l)  above — Safety.) 

(2)  Effectiveness.  The  Panel  concludes 
that  sodium  perborate  is  not  effective  as 

an  OTC  debriding  agent  active  

ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 

Sodium  perborate  has  been  used 
extensively  in  past  years  as  an 
antiseptic  for  wounds  (Ref.  6).  Its 
antimicrobial  activity  is  ascribed  to  its 
oxidizing  effects  resulting  from  the 
release  of  nascent  oxygen  (Ref  7).  A  2- 
percent  solution  was  found  to  be  as 
effective  as  an  approximately  0.4- 
percent  solution  of  hydrogen  peroxide.  It 
has  also  been  used  as  a  dusting  powder 
combined  with  talc  and  other  inert 
ingredients.  Sodiimi  perborate  has  been 
most  frequentiy  used  for  preparations  of 
antiseptic  mouthwashes  for  the 
treatment  of  acute  necrotic 
ulceroglngivitis  (Vincent's  infection) 
(Ref.  7).  The  alkalinity  of  solutions  of 
sodium  perborate  assists  in  the  removal 
of  mucus  and  food  residues  in  the  mouth 
and  throat  (Ref.  7).  The  instability  of  the 
solution  requires  that  it  be  prepared  at 
the  time  of  usage.  A  saturated  solution 
represents  2  percent  of  the  salt.  Ten  to 
20  percent  is  mixed  with  chalk  for  use  as 
a  dsntifrice. 

The  alleged  effectiveness  of  sodium 
perborate  as  a  debriding  active 
ingredient  is  believed  to  be  due  to  the 
alkalinity  of  the  solution  and  oxygen 
that  is  released  when  sodium  perborate 


comes  in  contact  with  tissues,  open 
wounds,  and  ulcerations. 

(3)  Evaluation.  It  is  the  consensus  of 
the  Panel  that  the  quantity  of  oxygen 
released  when  sodium  perborate  is 
applied  to  tissues  is  insufficient  to  act 
mechanically  as  a  debriding  agent 
Furthermore,  sodium  perborate  is 
prepared  from  boric  acid  and  is 
therefore  a  derivative  ccMitaining 
elemental  boron.  It  is  not  safe  for  use  on 
the  mucous  membranes  of  the  mouth 
and  throat  since  it  can  undergo  systemic 
absorption  and  be  toxic.  Sodium 
perborate  is  therefore  placed  in 
Category  II  from  the  standpoint  of  both 
safety  and  effectiveness. 
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Category  n  Labeling 

The  Panel  concludes  that  the 
following  statements  or  phrases  are  not 
acceptable  in  the  labeling  as  indications 
for  use  or  for  description  of  product 
attributes  for  products  containing 
debriding  agent  active  ingredients.  They 
are  not  supported  by  scientific  data  or 
sound  theoretical  reasoning  or  are 
inaccurate  or  make  claims  that  exceed 
those  allowed  for  OTC  products. 

a.  Statements  or  phrases  which 
purport  that  a  product  exerts  a 
pharmacologic  or  therapeutic  action 
which  it  does  not  possess  or  is  not  an    . 
attribute  of  the  product  or  which  is  in 
doubt  or  cannot  be  proven  to  occur.  (1) 
"Healing  aid  for  minor  oral 
inflammation, ' ' 

(2)  "Cleansing  antiseptic  for  mouth 
and  throat" 

(3)  "Antimicrobial  cleansing  agent" 

(4)  "Provides  tempwary  pain  relief." 

(5)  "Promotes  flow  of  saliva." 

b.  Statements  or  phrases  which 
indicate  the  time  of  onset  or  duration  of 
action  of  a  product  in  general, 
nonspecific  terms  that  can  be 
interpret  in  a  number  of  different 
ways  by  consumers,  rather  than  in 
definite  units  of  time.  (1)  "Qulddy 
removes  phlegm  and  other  secretioDs." 

(2)  'Test  acttng." 
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t^  "Rapid  acting  with  leog  lasting 
effoets." 

(:^  Adding  siK^  phraaea  as  "plus,"  etc. 

d.  Stetaments  orphraset  that  are 
vague  in  their  meaaing.  and  eaiutot  be 
readily  undentood  or  are  misleading. 
(1)  'Tanning,  daanaing  rinse  for  initatad 
throats." 

(2)  "Removes  secretions  causing  sore 
tiffoat  caused  by  postnasal  drip." 

a.  Statemeata  andphrasea  in  the 
indications  for  use  that  state  or  imply 
that  the  product  is  to  be  used  to  treat  a 
disease  process  or  lesion,  diagnosis  of 
which  must  be  made  by  a  physician.  (1) 
"Ha^  against  discomfort  of  canker 
sores." 

(2)  "Helps  reduce  inflammation." 

(3)  "For  treatment  of  stcMnatitis." 

L  Statements  or  phrases  that  indicate 
that  a  product  acts  prophylactically  and 
prevents  development  c^a  symptom  or 
disease  state  when  proof  that  this 
occurs  is  lacking.  (1)  "Removes  disease 
causing  germs  by  its  cleansing  action." 

(2)  "Prevents  growth  of  odor  fcmning 
bacteria." 

g.  Statements  or  phrases  that  indicate 
that  a  product  is  used  for  cosmetic 
purposes  but  imply  that  the  product 
exerts  a  therapeutic  effect  (1)  'Tor 
mouth  and  gum  care." 

(2)  "SootiUng  and  cleansing  to  the 
mouth  and  throat." 

(3)  "A  refreshing  mouth  rinse." 

(4)  'Tor  oral  hygiene." 

(5)  "Destroys  odor  forming  germs." 

h.  Statements,  phrases,  or  terms  in  the 
indications  for  use  that  describe  the 
pharmacologic  effect  or  class  of  a  drug 
or  the  formulation  containing  the 
ingredient  instead  of  designating  the 
symptoms  which  the  product  is  intended 
to  relieve.  (1)  "Debridlng  agent" 

(2)  "Mouthwash." 

(3)  "Gaigle." 
(4)-"aeansing  agent" 

(5)  "Mouth  rinse." 

(6)  "Cleansing  antiseptic  for  the  mouth 
and  throat" 

3.  Category  HI  conditions  for  which 
available  data  are  insufficient  to  permit 
final  classification  at  this  time.  None. 

Vn.  DeoongeaHmts 

A.  General  Discussion 

1.  General  comments.  The  vasomotor 
integrity  of  the  mucosa  of  the  naso-  and 
oro-phamyx  and  mouth  depends  upon 
the  proper  balance  between  sympathetic 
and  parasympathetic  efferent  impulses. 
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capiHaiiea  into  the  tlssiie  spaoea. 
Congeation  is  usually  caused  by 
microbial  in&ctioa.  chemical  irritation, 
allergy,  and  other  such  factors. 
Treatment  is  umally  directed  toward 
removing  the  cause.  The  symptoms  may 
be  relieved  by  eliciting  sympathetic 
responses  or  Uoddng  parasympedtetic 
responses.  Drugs  that  produce  these 
responses  and  causes  constriction  of  the 
blood  vessels  are  called  decongestants. 

a.  Mode  of  action.  Stteulation  of  the 
parasympathetic  nervous  dilates  the 
blood  vessels  and  also  activates  the 
sabva  and  mucous  glands  causing  an 
increase  in  secretions  of  saliva  and 
mucus  from  the  ^ands  of  the  mucous 
membranes.  Stimulation  of  the 
parasympathetic  nervous  system  may 
aggravate  the  congestion.  Activation  of 
the  sympathetic  divisicHi  usually  does 
the  reverse  and  relieves  congestion.  It 
may  cause  a  thick  mucous  secretion  to 
be  released  Some  alpha  adrenergic 
drugs  also  possess  a  mild  beta- 
stimulating  vasodilating  action.  Hiis  is 
overshadowed  by  die  alpha  effect  but 
lingers  on  when  the  shorter  alpha  action 
has  receded.  Vasodilation  may  occur 
from  this  beta  stimulation,  causing  a 
rebound  effect  and  a  return  of  symptoms 
of  congestion. 

Adrenergic  agents  are  most  commonly 
used  for  the  symptomatic  relief  of  nasal 
congestion.  Adrenergic  agents  act  by 
stimulating  the  alpha  excitatory 
adrenergic  receptors  of  the  vascidar 
smooth  muscle,  thus  constricting  the 
network  of  arterioles  within  the  mucosa 
and  reducing  the  flow  of  blood  in  the 
engorged  edematous  area.  Opening  of 
the  obstructed  nasal  passages  improves 
nasal  ventilation  and  facilitates  the 
aeration  and  drainage  of  the  sinuses. 
Most  decongestants  are  used  topically, 
or  ingested  orally,  or  used  in  both  ways. 
The  response  to  topical  application  of 
nasal  decongestants  is  prompt  but 
variable  in  duration,  whereas  the 
response  to  oral  therapy  is  slow  and 
generally  less  intense  and  of  longer 
duration.  The  nasal  mucous  membrane 
is  more  turgid  than  the  oral  and 
pharyngeal  mucous  membranes,  and 
shrinkage  is  more  obvious  when 
decongestant  drugs  are  applied  to  the 
nasal  mucosa.  The  other  mucous 
membranes,  such  as  those  of  the  mouth 
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Prodaets  for  evaloatton  sinee  tfaey  are 
adiBHdstafad  onlty  at  paientsrally  and 
act  systamica%.  OnUnaiily  labeling 
claimafor  topical  ase  are  made  for  thefr 
naael  ^ecta.  hkiwever.  in  evahiating 
certain  pradacts  in.  the  aafaBiiamoa.  die 
Panel  fouad  that  some  dectmgeatanta 
wen  oorabinad  widt  other  topically 
active  in^edients  in  the  form  of 
lozenges.  The  labeling  implied  that  the 
deoo^Bstant  also  acted  locally  on  the 
mooous  membranes  of  the  diroat  and 
mouth.  The  Panel  diwefore  felt 
oUigated  to  evaluate  the  topical  effects 
of  these  decongestants  on  the  mucous 
membranes  of  die  nuwth  and  throat  The 
Panel  noted  diet  the  qnantities  of 
decongestant  ingredients  incorporated 
in  die  product  were  less  than  the 
minimimi  recommmded  for  a  single 
doee  for  oral  use  by  the  Advisory 
Review  Panel  on  OTC  Cold,  Coii^ 
Allergy.  Brmchodilator,  and 
Antiasthmatic  Products.  The  Panel  also 
noted  that  effectiveness  of 
decongestants  that  cue  used  topically  in 
a  "slow-release"  dosage  form,  as  would 
be  the  case  when  incorporated  in  a 
lozenge,  was  not  considered  by  the 
Advisory  Review  Panel  on  OTC  Cold, 
Cough,  Allergy,  Brmchodilator,  and 
Antiasthmatic  Products.  In  view  of  the 
fact  that  the  topical  application  of  diese 
products  stimulates  adrenergic 
vasoconstriction  locally,  the  Panel  felt 
that  these  products  should  be  evaluated 
from  the  standpoint  of  the  local  effect  on 
the  mucous  membranes  of  the  mouth 
and  throat  No  data  were  found  to 
support  the  claim  that  decongestants  are 
effective  topically  on  the  mucous 
membranes  of  the  mouth  and  throat  or 
that  the  resulting  vasoconstriction, 
should  it  occur,  was  of  therapeutic 
benefit  On  the  other  hand,  there  were 
no  data  available  contradicting  the  fact 
that  this  occun.  Hie  Panel  therefore, 
feels  that  in  view  of  this  lack  of  data,  the 
decongestants  mentioned  in  the 
products  whose  labeling  indicates  or 
in^ilies  that  topical  activity  occun  in  the 
mouth  and  throat  particulariy  the  latter, 
should  be  considered  with  die  oral 
health  care  products.  In  addition  the 
Panel  notes  that  vasoconstrictors 
combined  widi  local  anesthetics  may 
prolong  the  analgesic  effect  by  retarding 
the  absorption  of  the  drug. 

c  Adverse  effects.  The  topical 
application  of  decongestants  sometimes 
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causes  temporary  discomfort,  such  as 
stinging,  burning,  or  dryness  of  the 
mucosa.  Various  other  adverse  effects 
can  be  cited.  One  of  the  major 
disadvantages  of  the  use  of  adrenergic 
blocking  agents  is  the  occurrence  of 
rebound  congestion  after  the 
vasoconstrictive  action  disappears.  This 
is  due  to  the  fact  that  the  beta 
stimulating  effect  of  the  drug  Ungers 
after  alpha  stimulation  disappears. 
Some  decongestants  stimulate  both  beta 
and  alpha  receptors,  and  beta 
stimulation  causes  vasodilation. 
Recurrence  or  exacerbation  of  the 
original  discodifort  may  cause  the 
patient  to  apply  or  inhale  the  drug  more 
frequendy.  Overdosage  with  signs  of 
toxicity  may  result.  Irritation  from 
prolonged  and  continued  use  produces 
chronic  swelling  of  the  nasal  mucosa. 
Whether  or  not  this  occurs  in  the  oral 
mucosa  has  not  been  determined. 

Topical  decongestants  also  produce 
systemic  reactions  especially  in  infants 
and  children  or  patients  with 
cardiovascular  diseases, 
hyperthyroidism,  or  patients  taking 
monoamine  oxidase  inhibitors. 
Significant  absorption  can  occur  from 
the  mucosa  of  the  nasopharynx  and  the 
oropharynx,  or  from  the  gastrointestinal 
tract,  when  an  excess  of  the  solution 
trickles  down  the  throat  and  is 
swallowed.  Topical  application  of  the 
decongestant  may  be  the  best  way  to 
avoid  systemic  absorption.  Use  of  a 
spray  held  in  the  upright  position 
minimizes  acciunulation  since  the 
medication  and  secretions  drip  from  the 
nostril  and  are  swallowed. 

The  systemic  effects  from  overdosage 
of  most  adrenergic  drugs  include 
transient  hypertension,  tachycardia, 
nervousness,  nausea,  dizziness, 
palpitation,  and  occasionally  central 
nervous  system  stimulation. 

Adrenergic  agents  should  be  given 
sparingly  and  with  caution  to  patients 
with  hyperthyroidism,  hypertension, 
diabetes  mellitus.  or  ischemic  heart 
disease. 

B.  Categorization  of  Data 

1.  Category  I  conditions  under  which 
decongestant  active  ingredients  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat  are  generally 
recognized  as  safe  and  effective  and  are 
not  misbranded.  The  Panel  recommends 
that  the  Category  I  conditions  be 
effective  30  days  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register. 

Category  I  Active  Ingredients 
None. 


Category  I  Labeling 

a.  Indication.  The  Panel  did  not 
classify  any  decongestant  active 
ingredient  in  Category  I.  but  did  place 
some  ingredients  in  Category  ID. 
Because  additional  testing  is  necessary 
to  determine  the  actual  effect  these 
ingredients  have  in  the  mouth  and 
throat  the  Panel  has  proposed  a 
Category  III  indication  for  decongestant 
active  ingredients.  [See  part  VII. 
paragraph  B.3.  below— Category  III 
Labeling.) 

b.  Warnings— {\)  For  all  decongestant 
drug  products.  (i\  "Severe  or  persistent 
sore  throat  or  sore  throat  accompanied 
by  high  fever,  headache,  nausea,  and 
vomiting  may  be  serious.  Consult 
physician  promptly.  Do  not'use  more 
than  2  days  or  administer  to  children 
under  3  years  of  age  unless  directed  by  a 
physician." 

(ii)  "Discontinue  use  and  consult  a 
physician  if  irritation  persists  or 
increases,  or  a  rash  appears  on  the 
skin." 

(2)  For  products  used  in  the  form  of 
gargles,  mouthwashes,  or  mouth  rinses. 
'Try  to  avoid  swallowing  this  product." 

(3)  For  products  containing 
phenylephrine  hydrochloride  or 
phenylpropanolamine  hydrochloride. 

(i)  "Do  not  use  if  taking  monoamine 
oxidase  inhibitors.  Discontinue  use  if 
dizziness,  headache,  fast  pulse,  tremors, 
or  nervousness  develop.  Consult  a 
physician  if  symptoms  persist." 

(ii)  "Do  not  use  this  product  if  you 
have  thyroid  disease,  high  blood 
pressure,  diabetes,  or  heart  disease 
except  under  the  advice  and  supervision 
of  a  physician." 

2.  Category  II  conditions  under  which 
decongestant  active  ingredients  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat  are  not  generally 
recognized  as  safe  and  effective  or  are 
misbranded.  The  panel  recommends 
that  the  Category  II  conditions  be 
eliminated  from  OTC  decongestant  oral 
health  care  drug  products  effective  6 
months  after  the  date  of  publication  of 
the  final  monograph  in  the  Federal 
Register. 

Category  D  Active  Ingredienta 
None. 

Category  II  Labeling 

The  Panel  concludes  that  the 
following  statements  or  phrases  are  not 
acceptable  in  the  labeling  as  indications 
for  use  or  for  description  of  product 
attributes  for  products  containing 
decongestant  active  ingredients.  They 
are  not  supported  by  scientific  data  or 
sound  theoretical  reasoning  or  are 
inaccurate  or  make  claims  that  exceed 
those  allowed  for  OTC  products. 


a.  Statement  or  phrases  which  purport 
that  a  product  exerts  a  pharmacologic 
or  therapeutic  action  which  it  does  not 
possess  or  is  not  an  attribute  of  the 
product  or  which  is  in  doubt  or  cannot 
be  proven  to  occur.  (1)  "Quiets  rasping 
cough  due  to  colds  which  may  be 
causing  discomfort." 

(2)  "For  temporary  rehef  of  minor  sore 
throat  pain." 

b.  Statements  or  phrases  which 
indicate  the  time  of  onset  or  duration  of 
action  of  a  product  in  general, 
nonspecific  terms  that  can  be 
interpreted  in  a  number  of  ways  by 
consumers,  rather  than  in  definite  units 
of  time.  (1)  "Fast  temporary  relief  of 
minor  throat  irritations." 

(2)  "Provides  long  lasting  relief  of 
mouth  and  throat  discomfort." 

(3)  "Promotes  healing." 

c.  Statements  or  phrases  that  allude  to 
the  superiority  or  greater  potency  of  a 
product  when  compared  to  another 
product  with  a  similar  action.  (1) 
"Superior  decongestant." 

(2)  "Multiaction  formulation." 

(3)  Adding  such  terms  as  "plus,"  etc. 

d.  Statements  or  phrases  that  are 
vague  in  their  meaning  and  cannot  be 
readily  understood  or  are  misleading. 
(!)  "Soothes  tired  throate." 

(2)  "Makes  breathing  easier." 

(3)  "Fights  sore  diroat." 

e.  Statements  or  phrases  in  the 
indications  for  use  that  state  or  imply 
that  the  product  is  to  be  used  to  treat  a 
disease  process  or  lesion,  the  diagnosis 
of  which  must  be  made  by  a  physician. 
(1)  "Relieves  sore  throat  pain  due  to 
postnasal  drip." 

(2)  "Reduces  inflammation." 

f.  Statements  or  phrases  that  indicate 
that  a  product  acts  prophylactically  and 
prevents  development  of  a  symptom  of 
disease  state  when  proof  that  this 
occurs  is  lacking.  [1)  "Helps  prevent 
infection." 

(2)  "As  an  adjunct  to  prevent 
Vincent's  infection." 

g.  Statements  or  phrases  that  indicate 
that  a  product  is  used  for  cosmetic 
purposes  but  imply  that  the  product 
exerts  a  therapeutic  effect.  (1)  "Reduces 
mouth  odors." 

(2)  "Makes  mouth  feel  clean." 
h.  Statements,  phrases,  or  terms  in  the 
indications  for  use  that  describe  the 
pharmacologic  or  therapeutic  action  or 
class  of  a  drug  or  type  of  formulation 
containing  the  ingredients  instead  of 
designating  the  symptoms  which  the 
product  is  intended  to  relieve.  (1) 
"Decongestant  for  use  on  mucous 
membranes." 

(2)  "Oral  spray." 

(3)  "Lozenge." 
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3.  Category  III  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  period  of 
2  yean  be  permitted  for  the  completion 
of  studies  to  support  the  movement  of 
Category  III  conditions  to  Category  I. 

Category  m  Active  Ingradieiits 

Phenylephrine  hydrochloride 
Phenylpropanolamine  hydrochloride 

a.  Phenylephrine  hydrochloride.  The 
Panel  concludes  that  phenylephrine 
hydrochloride  is  safe,  but  that  there  are 
insufficient  data  available  to  permit 
final  classification  of  the  effectiveness 
of  phenylephrine  hydrochloride  as  an 
OTC  decongestant  active  ingredient  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat  when  used  within 
the  proposed  dosage  limit  set  forth 
below. 

Phenylephrine  is  the  levo  isomer  of  3- 
hydroxyphenylethanol  methylamine.  In 
essence,  it  is  epinephrine  minus  one 
hydroxyl  group  on  the  benzene  ring  at 
position  number  four  (Ref.  1).  The 
existing  hydroxyl  group  is  on  position 
three.  Phenylephrine  is  a  synthetic, 
optically  active  sympathomimetic 
amine.  It  is  a  white,  odorless,  powder 
consisting  of  bitter-sweet  crystals  which 
are  freely  soluble  in  water  or  alcohol. 
Aqueous  solutions  of  phenylephrine 
hydrochloride  are  either  slightly  acidic, 
or  they  are  neutral  to  litmus. 
Phenylephrine  hydrochloride  melts 
between  140°  to  145°  C  (Ref.  2). 
Phenylephrine  acts  at  the  alpha 
receptors.  It  is  less  potent  than 
epinephrine,  but  is  longer  lasting. 

(1)  Safety.  The  Panel  concludes  that 
phenylephrine  hydrochloride  is  safe  as 
an  OTC  decongestant  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

Phenylephrine  hydrochloride  is  safe 
and  has  a  low  degree  of  toxicity  in  man. 
The  subcutaneous  LDm  in  mice  is  1  g/kg. 
According  to  Gleason  and  associates 
(Ref.  3),  the  toxicity  rating  is  5. 
Phenylephrine  hydrochloride  is 
absorbed  from  the  oral  and  gastric 
mucous  membranes  and  produces  a 
systemic  sympathomimetic  effect.  Mild 
gastrointestinal  symptoms  are 
sometimes  observed  when  large  doses 
are  administered  by  the  oral  route. 

When  the  drug  is  administered 
intravenously,  it  produces  an  intense 
vasoconstriction  and  an  elevation  in 
diastolic  and  systolic  pressure  and  a 
bradycardia  (Ref.  4).  The  bradycardia  is 
due  to  reflex  vagal  stimulation. 
Phenylephrine  hydrochloride  lacks  a 
positive  inotropic  effect  on  the  heart 
which  would  increase  the  strength  of 


that  organ's  muscular  contraction.  In 
large  intravenous  doses,  it  may  produce 
intense  vasoconstriction,  a  reflex 
bradycardia,  and  various  types  of 
arrhjrthmias.  In  cases  of  heart  failure,  it 
may  cause  pulmonary  edema.  With 
lesser  intravenous  dosages,  ventricular 
extrasystoles  and  short  paroxysms  of 
ventricular  tachycardia  may  occur.  A 
sensation  of  fullness  of  the  head  sad. 
tingling  of  the  extremities,  likewise,  is 
noted.  Tremor,  palpitation,  and 
insomnia  may  occur  in  some  patients. 
The  pressor  effect  produced  by 
sympathomimetic  amines  is  markedly 
potentiated  by  monoamine  oxidase 
inhibitors.  Excessive  elevation  in  blood 
pressure  and  hypertensive  crises  may 
occiw  when  such  drugs  are  used 
simultaneously  (Ref.  1). 

Parenteral  or  oral  administration  or 
topical  use  of  phenylephrine 
hydrochloride  may  be  contraindicated  in 
patients  with  cardiovascular  diseases, 
hypertension,  severe  arteriosclerosis  or 
in  patients  with  hyperthyroidism 
accompanied  by  tachycardia  (Ref.  1). 
Phenylephrine  hydrochloride  solutions 
are  conti-aindicated  either  topically  or 
orally  in  persons  with'narrow-angled 
glaucoma.  Overdosage  of  phenylephrine 
hydrochloride  in  susceptible  individuals 
has  resulted  in  a  marked  evaluation  in 
blood  pressure  followed  by 
cerebrovascular  accidents.  A  reflex 
bradycardia  results  from  the  absorption 
of  phenylephrine  hydrochloride.  This 
may  be  counteracted  by  atropine  since  it 
is  due  to  reflex  vagal  stimulating  effect. 
Phenylephrine  hydrochloride  should  not 
be  used  simultaneously  with  monoamine 
oxidase  inhibitors. 

Solutions  for  topical  use  are 
sometimes  preserved  with  agents  such 
as  sodium  bisulfite,  chlorobutanol  or 
methylparaben.  These  agents  may  cause 
local  irritation  or  sensitization. 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufficient  data  available 
to  permit  final  classification  of  the 
effectiveness  of  phenylephrine 
hydrochloride  as  an  OTC  decongestant 
active  ingredient  for  topical  use  on  the 
mucous  membranes  of  the  mouth  and 
throat  when  used  within  the  proposed' 
dosage  limit  set  forth  below. 

Phenylephrine  hydrochloride  is  an 
effective  alpha  adrenergic  drug  that 
causes  vasoconstriction  and  produces 
decongestion  of  mucous  membranes 
when  appUed  topically.  Subsequently, 
parenteral  phenylephrine  hydrochloride 
produces  an  increase  in  arterial  blood 
pressure  and  a  reflex  bradycardia 
without  appreciably  increasing  the  heart 
rate  or  cardiac  output.  Phenylephrine 
hydrochloride  has  little  or  no  central 
stimulating  action  as  does  ephedrine 
and  the  amphetamine-type 


sympathomimetic  drugs.  Response*  to 
phenylephrine  hydrochloride  are  both 
locally  and  systemically  more  prolonged 
than  with  epinephrine. 

Phenylephrine  hydrochloride  is  used 
topically  in  a  0.25-  to  1.0-percent 
solution  as  a  nasal  decongestant  (Ref.  5). 
In  some  cases,  it  may  produce  marked 
local  irritation.  Phenylephrine 
hydrochloride  acts  by  stimulating  the 
alpha  adrenergic  receptors  of  the 
vascular  smooth  muscle  of  the  mucous 
membranes  of  the  nose,  throat  and 
mouth,  thus  constricting  the  dialated 
network  of  arterioles  and  reducing  the 
flow  of  blood  (Refs.  6  and  7).  This  is 
most  apparent  in  the  nose  since  the 
mucous  membranes  are  turgid  in  this 
area.  Excessive  use  may  produce 
congestion  of  the  mucosa,  and  if 
sufficient  quantities  are  absorbed,  an 
elevation  in  blood  pressure,  dizziness, 
palpitations,  and  central  nervous 
stimulation  are  sometimes  observed. 
The  secondary  congestion  of  the  mucous 
membranes  is  due  to  at  least  three 
factors,  i.e.,  secondary  vasodilation  due 
to  stimulation  of  beta  adrenergic  fibers 
by  the  phenylephrine  hydrochloride 
effect  which  lingers  beyond  its  alpha 
stimulatory  action,  increased  capillary 
permeability  due  to  vasoconstrictive 
ischemia,  and  local  irritation. 
Phenylephrine  hydrochloride  has  a  low 
degree  of  irritancy  and  sensitizing 
potential. 

Phenylephrine  hydrochloride  has  been 
used  in  lozenges,  with  local  anesthetics 
and  other  active  ingredients  to  relieve 
sore  throat  (Ref.  8].  There  are  no  well- 
controlled  studies  demonstrating  the 
effectiveness  of  phenylephrine 
hydrochloride  as  an  effective 
decongestant  on  the  mucous  membranes 
of  the  mouth  or  throat  nor  is  there 
sufficient  evidence  from  controlled 
studies  to  indicate  that  decongestants 
provide  symptomatic  reUef  for  irritation 
and  pain  or  soreness  of  the  mucous 
membranes  of  the  mouth  or  throat 
Phenylephrine  retards  the  absorption  of 
topically  applied  local  anesthetics  from 
the  mucous  membranes  and  prolongs 
their  action. 

The  Panel  notes  that  phenylephrine 
hydrochloride  has  been  deferred  to  the 
Advisory  Review  Panel  on  OTC  Cold. 
Cough,  Allergy,  Bronchodilator,  and 
Antiasthmatic  Products  for  evaluation  of 
its  effectiveness  systemically,  when 
taken  orally.  The  dosage  recommended 
by  the  Advisory  Review  Panel  on  OTC 
Cold,  Cough,  Allergy,  Bronchodilator, 
and  Antiasthmatic  Products  as  a 
Category  I  ingredient  is  10  mg.  The  dose 
in  the  lozenge  of  the  product  submitted 
to  the  Oral  Cavity  Panel  for  evaluation 
is  5  mg  (Ref.  8).  The  labeling  for  the 
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lozenge  does  not  state  if  the  ingredient 
acts  systemically  or  topically.  The 
implication  is  that  it  acts  topically.  The 
Oral  Cavity  Panel  recommends  that  the 
mode  of  action  be  clanged  in  the 
labeling.  If  a  topical  action  is  meant,  the 
labeling  should  so  indicate.  If  the  action 
is  systemic  the  dose  should  conform  to 
the  recommended  oral  dose  of  the 
Advisory  Review  Panel  on  OTC  Cold, 
Cough,  Allergy.  Bronchodilator,  and 
Antiasthmatic  Products,  and  the  labeling 
should  state  that  topical  administration 
of  this  dose  is  effective  systemically. 
The  Advisory  Review  Panel  on  OTC 
Cold,  Cough,  Allergy,  Bronchodilator, 
and  Antiasthmatic  Products  has  not  so 
stated. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older:  Use 
5.0  mL  of  a  0.25-percent  concentration  of 
phenylephrine  hydrochloride  in  normal 
saline  in  the  forin  of  a  swab  or  spray, 
not  more  than  three  to  four  times  daily. 
Use  a  lozenge  containing  5  mg  of 
phenylephrine  hydrochloride  every  2 
hours  if  necessary.  For  children  under  3 
years  of  age  there  is  no  reconmiended 
dosage  except  under  the  advice  and 
supervision  of  a  dentist  or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  decongestant 
active  ingredients.  (See  part  VII. 
paragraph  B.l.  above — Category  I 
Labeling.)  The  Panel  proposes  the 
Category  HI  indication  for  products 
containing  oral  health  care  decongestant 
active  ingredients.  (See  part  VII. 
paragraph  B.3.  below — Category  III 
Labeling.) 

In  addition,  the  Panel  also 
recommends  the  following  specific 
labeling: 

Warnings,  (i)  "Do  not  U89  if  taking 
monoamine  oxidase  inhibitors. 
Discontinue  use  if  dizziness,  headache, 
fast  pulse,  tremors,  or  nervousness 
develop.  Consult  a  physician  if 
symptoms  persist." 

(ii)  "Do  not  use  this  product  if  you 
have  thyroid  disease,  high  blood 
pressure,  diabetes,  or  heart  disease 
except  under  the  advice  and  supervision 
of  a  physician." 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
decongestants.  (See  part  VII.  paragraph 
C.  below — Data  Required  for 
Evaluation.) 
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b.  Phenylpropanolamine 
hydrochloride.  The  Panel  concludes  that 
phenylpropanolamine  hydrochloride  is 
safe,  but  that  ther»»are  insufficient  data 
available  to  permit  fmal  classification  of 
the  effectiveness  of 

phenylpropanolamine  hydrochloride  as 
an  effective  OTC  decongestant  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

Phenylpropanolamine  hydrocholoride 
is  related  structurally  to  the 
amphetamines  (Refs.  1  and  2).  It  differs 
from  ephedrine  is  having  one  less 
methyl  radical  and  differs  from  the 
amphetamines  in  having  a  hydroxyl 
group  on  the  aliphatic  side  chain.  Thus, 
phenylpropanolamine  hydrochloride  is  a 
sympathomimetic  amine  related  both 
stnictiu'ally  and  pharmacilogically  to 
ephedrine  and  the  amphetamines.  It 
exerts  most  of  its  action  on  alpha 
adrenergic  receptors. 

Phenylpropanolamine  hydrochloride 
is  a  white,  crystalline  powder  with  a 
slightly  ar{^matic  odor.  It  is  decomposed 
by  light.  It  is  freely  soluble  in  water  and 
in  alcohol,  but  insoluble  in  ether. 
Phenylpropanolamine  hydrochloride 
melts  between  190°  and  194°  C. 
Solutions  of  phenylpropanolamine 
hydrochloride  are  slightly  acidic.  Other 
names  for  phenylpropanolamine  are 
norephedrine  hydrochloride  and 
propadrine  hydrochloride  (Refs.  1  and 
3). 

When  applied  locally 
phenylpropanolamine  hydrochloride 
constricts  capillaries  and  arterioles  and 
shrinks  the  swollen  mucous  membranes 
of  the  mouth,  the  oropharynx,  and 


particularly  the  nasal  cavity. 
Systemically,  it  exerts  a  pressor  effect 
and  raises  the  blood  pressure. 
Phenylpropanolamine  hydrochloride  has 
a  longer  duration  of  action  and  produces 
less  central  stimulation  than  ephedrine 
or  the  amphetamines  (Ref.  1). 

(1)  Safety.  The  Panel  concludes  that 
phenylpropanolamine  hydrochloride  is 
safe  as  an  OTC  decongestant  active 
ingredient  for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

The  toxicity  rating  by  Gosselin  and 
associates  (Ref.  4)  is  5.  The  lethal  dose 
in  man  is  approximately  50  mg/kg.  The 
minimal  lethal  intraperitoneal  dose  in 
rats  is  175  mg/kg.  In  mice  acute  toxicity 
is  influenced  by  temperature.  The  LDh  is 
lower  at  32'  C  than  at  26*  C  (Ref.  5).  The 
subcutaneous  LOm  in  mice  is  850  mg/kg 
(Ref.  5).  The  minimal  lethal  dose  in 
guinea  pigs  when  administered 
subcutaneously  is  600  mg/kg  (Refs.  6 
and  7).  The  intravenous  LDm  in  rabbits 
is  75  mg/kg,  and  the  subcutaneous  LDm 
for  the  sulfate  is  400  to  500  mg/kg  (Ref. 
6).  In  paired  feeding  experiments  using 
oral  doses  of  2.4  mg/kg  in  rats  for  as 
long  as  59  days,  there'  was  an  initial 
decrease  in  food  intake,  but  later,  a 
return  of  the  appetite.  The  rate  of  food 
passage  through  the  gastrointestinal 
tract  was  decreased,  but  the  digestion 
was  not  affected  (Refs.  8  and  9). 

Phenylpropanolamine  hydrochloride 
is  absorbed  through  the  mucous 
membranes  of  the  mouth  and  throat  into 
the  blood  stream  and  causes  a 
generalized  sympathomimetic  effect 
(Ref.  10).  Large  doses  produce 
hypertension,  headaches,  tachycardia, 
restlessness,  anxiety,  sweating,  tremor, 
extrasystoles,  confusion,  and  delirium, 
whether  taken  orally  or  given  parentally 
(Ref.  11).  Administration  of  barbitiu'ates 
partially  relieves  some  of  these 
symptoms.  In  general,  untoward  effects 
are  minor  in  the  majority  of  patients 
receiving  therapeutic  doses  of  the  drug. 
Phenylpropanolamine  hydrochloride 
causes  a  marked  pressor  effect  if 
administered  at  the  same  time  as 
monoamine  oxidase  inhibitors  and  is 
contraindicated  for  use  in  patients 
taking  monoamine  oxidase  inhibitors 
(Ref.  12).  It  should  be  used  with  caution 
in  patients  with  hypertension, 
cardiovascular  diseases, 
hyperthyroidism,  and  diabetes  (Ref.  13). 
It  is  contraindicated  in  patients  with 
.  narrow-angle  glaucoma  and  in  patients 
with  prostatic  hypertrophy  and  in 
pregnancy. 

Phenylpropanolamine  hydrochloride 
has  a  low  degree  of  irritancy  and  a  low 
sensitizing  potential.  It  interacts  with 
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belladonna  alkaloids  and  increases  the 
incidence  of  side  effects  (Ref.  14). 
I^enylpropanolamine  hydrochloride 
does  not  sensitize  the  heart  to 
hydrocarbon  anesthetics  as  do 
cyclopropane,  chloroform,  etc.  (Ref.  15). 
Arrhythmias  occur  in  nonanesthetized 
subjects  due  to  its  reflex  vagal  effects 
when  the  heart  ejects  blood  against  a 
constricted  vascular  bed,  as  is  the  case 
with  other  vasoconstrictors. 

(2)  Effectiveness.  The  Panel  concludes 
that  there  fire  insufficient  data  available 
to  permit  final  classification  of  the 
effectiveness  of  phenylpropanolamine 
hydrochloride  as  a  OTC  decongestant 
active  ingredient  for  topical  use  on  the 
mucous  membranes  of  the  mouth  and 
throat  when  used  in  the  proposed 
dosage  limit  set  forth  below. 

There  are  numerous  studies,  both 
controlled  and  uncontrolled,  on  the 
effects  of  phenylpropanolamine 
hydrochloride  as  an  adrenergic  agent 
(Ref.  12).  Its  action  is  primarily 
stimulation  of  alpha  adrenergic 
receptors,  since  these  are  located  in  the 
arterioles  and  venules  and  not  in  the 
capillaries.  Its  vasoconstrictor  effect  is 
largely  the  result  of  its  action  upon  the 
arterioles.  Phenylpropanolamine 
hydrochloride  acts  on  the  mucous 
membranes  of  the  mouth,  nose,  and 
throat  when  apphed  topically.  It  is  most 
effective  as  a  nasal  decongestant, 
particularly  in  allergic  rhinitis  (Ref.  16). 
Phenylpropanolamine  hydrochloride  is 
also  employed  in  bronchial  asthma  and 
as  an  antihypotensive  agent  during 
spinal  anesthesia  (Refs.  17  and  18).  It  is 
of  litUe  value  as  an  anorexiant  for 
control  of  obesity  (Refs.  1  and  8). 

Phenylpropanolamine  hydrochloride 
is  equally  as  effective,  if  not  superior,  to 
ephedrine  as  a  sympathomimetic  amine 
and  as  a  vasoconstrictor  (Ref.  2).  Black 
(Ref.  19)  compared 
phenylpropanolamine  hydrochloride 
with  ephedrine  in  131  patients  and 
found  the  symptomatic  relief  equal  to 
that  of  ephedrine,  but  without  the 
annoying  side  effects.  Boyer  (Ref.  20) 
used  0l75  g  every  2  hours  for  5  days  or 
more  and  found  phenylpropanolamine 
hydrochloride  significantly  more 
effective  than  other  preparations.  Solo 
(Ref.  21)  found  a  marked  vasoconstrictor 
effect  lasting  for  periods  up  to  2  hours 
with  a  3-percent  aqueous  solution  in  300 
patient  studies.  When  the  drug  was 
applied  topically.  Murphy  (Ref.  16) 
obtained  good  results  with  0.75  g  in 
adults  and  0.375  g  in  children. 
Phenylpropanolamine  hydrochloride  is 
also  used  orally  to  produce  systemic 
vasoconstriction,  but  is  much  more 
effective  when  applied  topically  in  the 
nose.  The  vasoconstriction  effect  is 


more  apparent  in  the  nose  than  in  the 
mouth  and  throat  due  to  the  turgidity 
that  is  characteristic  of  nasal  mucosa 
compared  to  the  oral  mucosa.  The 
duration  of  action  of 
phenylpropanolamine  adminstered 
topically  is  2  to  3  hours  and  orally  is 
approximately  4  hours. 

There  are  insufficient  data  confirming 
the  effectiveness  of 

phenylpropanolamine  hydrochloride  as 
a  decongestant  on  the  mucous 
membranes  of  the  mouth  and  throat. 
Furthermore,  there  are  no  studies  that 
indicate  phenylpropanolamine 
hydrochloride  does  not  exert  a 
beneficial  effect  in  treating  the 
symptoms,  lesions,  inflammations,  or 
irritations  in  the  oral  cavity,  since  it  is  a 
topically  acting  vasoconstrictor. 

Phenylpropanolamine  hydrochloride 
has  been  used  in  the  form  of  a  lozenge 
with  claims  for  reUef  of  soreness  of  the 
mucous  membranes  of  the  mouth  and 
throat  These  lozenges  contain,  in 
addition  to  phenylpropanolamine 
hydrochloride,  benzocaine  emd 
phenylephrine  (Ref.  22).  The  quantity  of 
phenylpropanolamine  is  less  than  the 
minimum  effective  orally  administered 
dose  recommended  by  the  Advisory 
Review  Panel  on  OTC  Cold,  Cough, 
Allergy.  Bronchodilator,  and 
Antiasthmatic  Ehiig  Products. 
Furthermore,  that  Panel  has  not 
considered  the  effectiveness  of  this 
ingredient  systemically  in 
subtherapeutic  doses  in  a  slow  release 
dosage  form  as  would  be  the  case  when 
incorporated  in  a  lozenge  for  topical  use. 
It  is  for  these  reasons  that  the  Panel 
feels  obligated  to  consider  this 
ingredient  in  this  combination.  The 
quantity  in  the  lozenge,  if  the  drug  acts 
systemically  when  absorbed  after 
swallowing,  is  subtherapeutic. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  olden  Use 
5.0  mL  of  a  0.25-percent  concentration  of 
phenylpropanolamine  hydrochloride  in 
aqueous  solution  in  the  form  of  a  swab 
or  spray,  not  more  than  three  to  four 
times  daily.  Use  a  lozenge  containing 
10.5  mg  of  phenylpropanolamine 
hydrochloride  every  2  hours  if 
necessary.  For  children  under  3  years  of 
age  there  is  no  recommended  dosage 
except  under  the  advice  and  supervision 
of  a  dentist  or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  decongestant 
active  ingredients.  (See  part  VII. 
paragraph  B.I.  above — Category  I 
Labeling.)  The  Pane!  proposes  the 
Category  III  indication  for  products 
containing  oral  hecdth  care  active 


ingredients.  (See  part  IV.  paragraph  B.3. 
below— Category  III  Labeling.) 

In  addition,  the  Panel  also 
recommends  the  following  specific 
labeling: 

Warnings,  (i)  "Do  not  use  if  taking 
monoamine  oxidase  inhibitors. 
Discontinue  use  if  dizziness,  headache, 
fast  pulse,  tremors,  or  nervousness 
develop.  Considt  a  physician  if 
symptoms  persist" 

(ii)  "Do  not  use  this  product  if  you 
have  thyroid  disease,  high  blood 
pressure,  diabetes,  or  heart  disease 
except  under  the  advice  and  supervision 
of  a  physician." 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
decongestants.  (See  part  VIL  paragraph 
C.  below — ^Data  Required  for 
Evaluation.) 
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Category  in  Labeling 

'Imposed  indication.  "Aids  in  the 
temporaty  relief  of  occasional 
discomfort  due  to  congestion  in  the 
mouth  and  throat." 

C.  Data  Required  for  Evaluation 

The  Panel  agrees  that  the  protocols 
recommended  in  this  document  for 
studies  required  to  bring  Category  ID 
drugs  into  Category  I  are  in  keeping  with 
the  present  state  of  the  sciences  of 
phannacology  and  therapeutics  and  the 
art  of  medicine  and  do  not  preclude  the 
use  of  any  advancements  or 
improvements  in  methods  for  obtaining 
such  data  that  might  be  developed  in  the 
futiu«. 

1.  GeneraJ  principles  in  the  design  of 
an  experimental  protocol  for  testing 
topical  decongestant  drugs.  The  effects 
of  decongestant  drugs  should  be 
determined  by  their  ability  to  reduce 
edema,  dilation  of  capillaries  and  other 
vessels,  and  other  manifestations  of 
congestion  of  the  buccal  and  pharyngeal 
mucous  membranes  in  patients  with 
acute  or  chronic  stomatitis,  or 
pharyngitis  end  other  areas  involving 
the  mucous  membranes  in  the  mouth 


and  throat.  The  Panel  recognizes  that 
there  are  no  established  protocols  for 
testing  the  effectivenss  of  this  category 
of  product.  The  Panel  suggests  that  the 
outline  below  be  utilized  unless  the 
investigators  have  at  their  disposal 
alternate  methods  acceptable  to  the 
FDA.  Tests  should  involve  double-blind 
placebo-controlled  assessment  of  a 
drug's  ability  to  reheve  the  congestion. 
Topically  applied  nasal  decongestants 
stimulate  the  alpha  adrenergic  receptors 
of  the  vessels  in  the  mucosa  and  cause 
vasoconstriction.  The  normal  pink  color 
disappears,  and  the  mucous  membrane 
apears  pale.  Edema  is  reduced. 
The  Panel  suggests  that  direct 
observation  of  the  affected  area  be 
made  by  three  independent  observers 
after  topical  application  of  a  drug  by 
swabbing,  spraying,  or  other  methods  in 
the  proposed  dosage.  Precautions  must 
be  taken  to  avoid  swallowing,  because 
that  would  result  in  both  a  systemic 
effect  as  well  as  a  local  effect. 
Subjective  assessment  by  the  patient  of 
the  effect  of  the  drug  on  symptoms 
present  is  also  desirable  and  should  be 
recorded.  The  drug  should  be  the  same 
as  that  present  in  the  OTC  preparation. 
It  should  be  applied  in  the  same  dosage 
or  concentrations  as  indicated  on  the 
labeling  and  in  the  same  manner  as  that 
recommended  in  the  label  concerning 
instructions  for  use  of  the  preparation. 
Since  topical  decongestants  may  be 
administered  repeatedly  during  episodes 
of  congestion,  studies  should  be 
conducted  over  the  appropriate  time 
intervals  recommended  for  dosing  to 
maintain  optimal  relief  of  symptoms. 
When  testing  locally  applied 
decongestants  in  which  reboimd 
congestion  may  follow  repeated  use,  the 
effect  of  the  drug  must  be  allowed  to 
"wear  off"  and  observations  made  to 
note  if  rebound  occurs.  When  rebound  is 
of  concern,  labeling  should  specify  that 
the  product  is  for  short-term  use  and 
provides  only  temporary  relief  of 
congestion.  Specific  data  should  be 
obtained  by  testing  the  topical 
decongestant  effect  in  the  usual 
recommended  concentrations  and  also 
at  the  maximum  dosage  frequencies 
recommended  for  periods  of  at  least  1 
week,  in  order  to  assess  the  incidence  of 
severity  of  drug-induced  rebound 
congestion  and  possibility  of 
sensitization.  Absorption  of  the 
decongestant  may  occur  through  the 
mucous  membranes  in  sufficient 
quantities  to  produce  a  pressor  effect. 
Blood  pressure  and  pulse  rate  should  be 
monitored  during  the  testing. 

2.  Selection  of  patients.  Selection  of 
patients  for  testing  should  be  based  on 
the  diagnosis  of  stomatitis  or  pharyngitis 
with  congestion.  Patients  shoiild  be 


grouped  according  to  the  similarity  of 
the  lesions  and  comparisons  made 
between  members  of  each  group.  The 
cross-over  technique  may  be  tised  for 
patients  with  chronic  congestion,  and 
they  can  serve  as  their  own  controls. 
Patients  with  acute  infections  may  be 
studied,  but  the  cross-over  technique  is 
not  feasible  because  of  the  relatively 
brief  course  of  acute  disorders  and  the 
greater  variation  in  the  nature  of  the 
congestion  that  may  be  encountered. 
Larger  numbers  of  these  patients  will 
have  to  be  studied  than  with  the  cross- 
over group.  They  should  be  assigned  in 
random  fashion  to  placebo  or  drug 
groups.  For  comparative  purposes,  these 
groups  must  be  matched  by  age,  sex, 
and.  if  possible,  the  degree  of  congestion 
at  the  time  of  study.  Smoking  by  test 
subjects  shoidd  be  prohibited  24  hours 
prior  to  and  during  the  testing. 

3.  Method  of  study.  Observations 
should  include  both  subjective 
responses  reported  by  the  patient  as 
well  as  objective  data  obtained  by 
observing  the  congested  area.  If 
necessary  and  feasible,  sequential 
colored  photographs  may  be  made  for 
comparison  before  a  placebo  or  drug  is 
administered  and  at  appropriate  time 
intervals  therafter  to  demonstrate  onset, 
magnitude,  and  duration  of  the 
response.  In  testing  the  effect  of 
decongestants  upon  the  mucosa  of  the 
nasal  passage,  improvements  in  airflow 
and  decrease  in  airway  resistance  are 
used  as  criteria  of  effectiveness  of  the 
drug  in  relieving  congestion.  The  Panel 
suggests  that  such  criteria  may  also  be 
used  for  the  mouth  and  throat  in  cases 
where  the  airway  is  compromised  and 
the  decongestant  is  responsible  for  an 
improvement. 

4.  Interpretation  of  the  data.  A 
recommended  dose  of  the  test  drug 
should  induce  a  statistically  significant 
reduction  in  mucosal  congestion  when 
compared  with  a  placebo  response. 

Evidence  of  drug  effectiveness  is 
required  for  a  minimum  of  two  positive 
studies  based  on  the  results  of  two 
different  investigators  or  laboratories. 

All  data  submitted  to  FDA  must 
present  both  favorable  and  unfavorable 
results. 

^.'Evaluation  of  safety.  Tests  of  safety 
should  involve  the  usual  tests  for 
toxicity  relevant  to  the  known  possible 
adverse  effects  of  the  drugs  imder 
testing  as  ouUined  elsewhere  in  this 
document.  (See  part  II.  paragraph  C.2.d. 
above — Safety  evaluation.] 
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Vni.  Demulcents 

A.  General  Discussion 

1.  General  comments.  The  following 
discussion  of  demulcents  is  based  on  a 
review  of  several  sources  {Refs.  1 
through  4). 

Demulcents  are  mucilaginous 
substances  composed  of  giun,  mucilages, 
starches,  high  molecular  weight  poljmers 
of  polyhydric  alcohols  and  esters  of 
polyhdric  alcohols,  polysaccharides, 
certain  saccharides,  and  related 
colloidal  materials.  They  form  viscous 
solutions  in  water  and  a  cohesive, 
protective  film  when  appUed  to  siufaces 
such  as  the  skin  or  mucous  membranes. 

a.  Mode  of  action.  Demulcents  are 
pharmacologically  inert  and  nonreactive 
with  tissue  cell  components.  Their 
therapeutic  usefulness  is  due  to  the  fact 
that  they  protect  the  surface 
mechanically.  They  induce  no  changes 
in  the  cells  with  which  they  come  in 
contact.  When  used  for  such  purposes 
they  are  classed  as  active  ingredients  on 
the  labeling.  When  appHed  to  an 
inflamed,  ulcerated,  or  otherwise 
sensitive  cell  surface,  they  retard 
movement  or  access  of  various 
chemicals,  fluids,  or  air,  and  protect  the 
surface  from  noxious  stimuli  produced 
by  these  agents.  Some  demulcents 
possess  active  adsorbing  power  and 
prevent  noxious  agents  from  sensitizing 
an  irritated  surface. 

b.  Use  of  demulcents.  Demulcents  may 
allay  inflammation  mucous  membranes, 
especially  those  of  the  mouth  and  throat, 
by  acting  as  protectants  bom  chemicals 
and  irritating  stimuli.  The  effects  are 
strictly  local  and  due  to  physical  rather 
than  chemical  action.  Gums  and  other 
mucilaginous  materials  applied  to  a 
surface  may  exert  a  protective  action 
against  an  irritant  or  poison.  They  may 
also  be  precipitant  chemical  antidotes 
for  salts  of  heavy  metals  and  other  toxic 
substances.  Demulcents  are  also  used  to 
emulsify  oils,  to  suspend  insoluble 
powders,  and  to  delay  the  aborption  of 
drugs.  When  used  for  this  purpose,  they 
are  designated  as  pharmaceutical 
necessities  and  not  as  active 
ingredients.  When  used  as 
pharmaceutical  necessities,  they  are 
classed  as  inert  ingredients  on  die 
labeling. 

Mucilages  and  similar  drugs  derived 
from  polysaccarides  were  formerly 
considered  carbohydrate  nutrients,  but 
it  has  been  shovra  that  they  are 
imperfectly  digested  and  for  the  most 
part  are  absorbed  and  eliminated 
unchanged.  Films  of  demulcents 
diminish  the  characteristic  taste  of  many 
substances,  such  as  acids,  salts,  and 
sweets  as  well  as  those  that  are  bitter. 
They  act  by  enveloping  the  substance 


and  forming  a  protective  layer  over  the 
mucous  membrane.  In  this  way  they 
prevent  access  of  the  substance  to  the 
taste  buds.  In  the  case  of  acids,  they  act 
chiefly  by  adsorbing  the  acid  on  the 
surface  of  the  colloidal  particles.  The 
acidic  taste  is  minimized  due  to  the 
decrease  in  concentration  of  the  free 
form. 

Demulcents  interfere  with  the 
perception  of  various  sensations  such  as 
cold,  warmth,  pressure,  burning,  or  pain 
by  protecting  the  receptors  that  mediate 
these  sensations  from  agents  that 
produce  these  stimuli,  lliey  exert  no 
depressant  effect  on  these  receptors. 
They  do  not  exert  any  anesthetic  effect. 

Among  the  numerous  substances  that 
have  been  used  as  demulcents  are 
starch,  gelatin,  acacia,  pectin,  etc.  When 
starch  and  gelatin  are  boiled  with  water, 
they  undergo  hydration  and 
polymerization  and  become  hydrophilic 
colloids.  Gelatin  forms  a  gel,  and  starch 
forms  a  paste.  Acacia  is  a  dry,  gummy 
exudate  derived  from  Acacia  Senegal.  It 
forms  a  gummy  viscous  mass  when 
dissolved  in  water,  which  acts  as  a 
demulcent  on  mucous  membranes. 

In  essence,  demulcents  are 
protectants.  Protectants  are  designed  to 
cover  the  surface  of  a  mucous 
membrane  in  order  to  prevent  contact 
with  irritants  or  noxious  stimuli.  Some 
protectants  are  powders  that  are  in  a 
very  fine  state  of  subdivision.  They  are 
used  for  dusting  to  form  a  coating  over  a 
lesion.  Some  demulcents  form  a 
semirigid  fine  coat  when  applied  to  a 
surface.  Collodion,  gelatin,  methyl 
cellulose,  and  similar  semiplastic 
material  have  been  used  on  the  skin  and 
mucous  membranes  for  this  purpose. 
Attempts  to  use  such  substances  on  the 
mucous  membranes  have  met  with  less 
success  than  on  the  skin. 

Demulcents  act  as  a  barrier  between 
the  external  environment  and  the 
surface  of  the  mucous  membranes.  In 
addition  they  provide  some  mechanical 
support,  which  is  a  therapeutic 
advantage.  They  are  more  useful  in  this 
respect  in  preparations  used  on  the  skin 
rather  than  on  the  mucous  membranes. 

c.  Absorption  of  demulcents.  Most 
demulcents  are  inert  and  not  absorbed. 
If  absorbed,  they  are  metabolized  slowly 
or  not  at  all.  Demulcents  are  generally 
used  in  combination  with  other  active 
ingredients.  Some  demulcents  used  on 
the  mucous  membranes  of  the  mouth 
and  throat  form  films  for  a  short  period 
of  time  because  they  are  washed  away 
by  the  saliva  and  swallowed  and  are 
therefore  more  useful  than  others  that 
form  persistent  films.  Demulcents 
applied  to  ulcerated  surfaces  or  wounds 
on  the  mucous  membranes  of  the  mouth 
and  throat  fill  depressions  on  these 
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surfaces  and  thus  remain  in  contact  for 
a  longer  period  of  time  dian  diey  do  on 
the  uninjured,  healthy  mucous 
membranes. 

d.  Adverse  reactions.  Demulcents  do 
not  cause  serious  adverse  reactions 
because  they  are  inert,  nonirritating,  and 
as  a  rule  not  haptenogenic.  Demulcents 
obtained  from  biological  sources  that 
contain  proteins  and  that  may  have  not 
been  pimfied  can  act  as  antigens. 
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B.  Categorization  of  Data 

1.  Category  I  conditions  under  which 
demulcent  active  ingredients  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  are  generally 
recognized  as  safe  and  effective  and  are 
not  misbranded.  Hie  Panel  recommends 
that  the  Category  I  conditions  be 
effective  30  days  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register. 

Category  I  Active  Ingredients 

Ehnbark 
Gelatin 
Glycerin 
Pectin 

a.  Elm  bark.  The  Panel  concludes  that 
elm  bark  is  safe  and  effective  as  an  OTC 
demulcent  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
dosage  limit  set  forth  below. 

Elm  bark  (slippery  elm)  is  the  dried 
inner  bark  of  Ulmus  rubra  (Refs.  1  and 
2).  The  tree  itself  is  indigenous  to  the 
United  States  and  Canada.  In  the  spring     * 
the  old  bark  is  stripped  from  the  trees, 
and  some  of  the  outer  and  all  of  the 
inner  part  is  removed.  It  is  this  inner 
part  that  is  used  for  therapeutic 
purposes  (Ref.  3].  The  bark  has  a 
ciurylike  odor.  Elm  bark  contains 
mucilaginous  substances  which  are  » 

readily  extractable  by  water.  Elm 
mucilage  consists  principally  of  a 
polysaccharide  which  on  hydrolysis 
yields  D-galactose,  D-methyl  galactose, 
L-rhamnose,  and  glucose,  ^m  also 
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contains  traces  of  tannin,  which  exerts 
no  significant  pharmacologic  or 
therapeutic  effect.  Ehn  bark  also 
contains  some  starch  and  traces  of 
oxalate  salts.  The  total  ash  content  is 
approximately  7  to  10  percent.  A  wann 
infusion  prepared  by  boiling  the  bark  in 
water  was  a  folk  remedy  used  in  the 
treatment  of  cough  and  diarrhea.  The 
bark  was  also  used  as  a  poultice  to  treat 
external  inflammation  (Refs.  1,  4,  and  5). 

(1)  Safety.  The  Panel  concludes  that 
elm  bark  is  safe  as  an  OTC  demulcent 
active  ingredient  for  topical  use  on  the 
mucous  membranes  of  the  mouth  and 
throat  when  used  within  the  proposed 
dosage  limit  set  forth  below. 

Little  data  were  available  in  the 
literature  or  were  provided  in  the 
submissions  to  the  Panel  concerning 
acute  and  chronic  studies  using  elm 
bark  in  animals  or  in  man  (Ref.  6). 

Elm  bark  is  composed  of 
polysaccharides  that  yield  various 
innocuous  sugars,  and  there  have  been 
no  reports  of  adverse  effects.  It  has 
enjoyed  long-term  use,  and  the  Panel 
had  judged  ehn  bark  to  be  a  safe 
ingredient  when  used  as  a  demulcent  to 
treat  symptoms  of  sore  throat  or  sore 
mouth  or  both. 

Elm  bark  was  an  official  drug  that 
was  listed  in  the  "United  States 
Pharmacopeia"  from  1820  to  1936  and  in 
the  "National  Formulary"  fitim  1963 
until  recently. 

(2)  Effectiveness.  The  Panel  concludes 
that  elm  bark  is  an  effective  6TC 
demulcent  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
dosage  limit  set  forth  below. 

Ground  elm  bark  yields  a  thick 
mucilage  when  digested  in 
approximately  40  parts  of  cold  water 
and  incorporated  into  troches  and 
lozenges.  The  mucilage  rapidly  forms  a 
protective  barrier  over  irritated  and 
inflamed  mucous  membranes  (Ref.  7). 

There  is  no  evidence  that  elm  bark 
exerts  any  curative  effects  or  promotes 
healing  of  lesions  of  the  mucous 
membranes  of  the  mouth  and  throat.  Elm 
bark  does  not  exert  any  anesthetic 
effect.  Elm  bark  aids  in  the  temporary 
relief  of  minor  irritation  or  soreness  of 
the  mouth  and  throat  [Ref.  6). 

(3]  Dosage.  Adults  and  children  3 
years  of  age  and  older:  Use  a  10.0-  to 
15.0-percent  concentration  of  elm  bark, 
incorporated  in  an  agar  or  other  water- 
soluble  gum  base,  in  the  form  of  a 
lozenge  every  2  hours  if  necessary.  For 
children  under  3  years  of  age,  there  is  no 
recommended  dosage  except  under  the 
advice  of  a  dentist  or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  health  care  demulcent 


active  ingredients.  (See  part  VIII. 
paragraph  B.l.  below — Category  I 
Labeling.) 
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b.  Gelatin.  The  Panel  concludes  that 
gelatin  is  safe  and  effective  as  an  OTC 
demulcent  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
dosage  limit  set  forth  below. 

Gelatin  is  a  protein  obtained  by  the 
partial  hydrolysis  of  collagen  derived 
from  skinlike  and  other  connective 
tissues  and  bones  of  animals.  Gelatin 
may  be  derived  from  acid-  or  basic- 
treated  precursors.  When  derived  from 
an  acid-treated  precursor,  the  gelatin  is 
known  as  Type  A;  when  derived  from  a 
basic-treated  precursor,  it  is  known  as 
Type  B.  Type  A  gelatin  has  an 
isoelectric  point  between  PH  7.7  and  9.0; 
Type  B  has  an  isoelectric  point  between 
PH  4.7  and  5.0  (Ref.  1). 

Gelatin  is  available  in  sheets,  flakes, 
shreds,  or  as  a  coarse  fine  powder  (Ref. 
1).  It  is  faintly  yellow  or  amber  with  a 
slight  bouillonlike  odor  and  is  almost 
insolube  in  cold  water.  When  immersed 
in  water  it  gradually  swells,  due  to  its 
hydrophihc  properties,  and  softens  to 
form  a  colloidal  solution  having  varying 
degrees  of  viscosity.  Thus,  gelatin 
solutions  are  referred  to  as  hydrophilic 
colloids.  The  viscosity  of  gelathi 
solutions  decreases  with  increases  of 
temperature.  Dry  gelatin  can  absorb  5  to 
10  times  its  weight  of  water.  It  is  readily 
soluble  in  hot  water,  but  is  insoluble  in 
alcohol  chloroform,  and  ether. 

Gelatin  is  used  as  a  demulcent  on  the 
mucous  membranes  of  the  mouth,  throat, 
and  stomach.  Gelatin  also  has  many 
uses  ^  a  pharmaceutical  nesessity  such 
as  in  the  preparation  of  jellies, 
suppositories,  and  for  suspension  of 


drugs  and  in  the  preparation  of  troches 
(Refs.  1  and  2). 

(1)  Safety.  The  Panel  concludes  that 
gelatin  is  safe  as  an  OTC  demulcent 
active  ingredient  for  topical  use  on  the 
mucous  membranes  of  the  mouth  and 
throat  when  used  within  the  dosage 
limit  set  forth  below. 

Gelatin  is  easily  digested  and  used  as 
a  food  as  well  as  for  medicines.  Gelatin 
has  been  used  as  an  adjuvant  protein 
food,  but  is  not  a  complete  protein 
because  it  lacks  certain  essential  amino 
acids,  especially  tryptophan.  It  cannot 
be  used  as  a  "complete"  protein  food 
unless  it  is  combined  with  other  proteins 
(Ref.  3). 

The  protective  colloidal  action  of 
gelatin  has  been  utilized  in  preparing 
modified  milk  formulas  for  infants.  One 
to  2  percent  gelatin  lowers  the  curd 
tension  of  cow's  milk.  Gelatin  solutions 
are  amphoteric.  This  action  makes  them 
valuable  as  a  food  in  cases  of 
hyperacidic  gastric  states  or  in  cases  of 
peptic  ulcer  and  other  similar  conditions 
because  they  can  combine  with  acids  by 
virtue  of  the  amino  groups  on  the  amino 
acid  molecules  in  the  proteins. 

The  intravenous  injection  of  gelatin 
solution  greatly  accelerates  the  ability  of 
the  blood  to  coagulate,  and  for  this 
reason  gelatin  solutions  were  once  used 
to  treat  internal  hemorrhages  (Ref.  3). 
Solutions  of  gelatin  are  difficult  to 
sterilize,  and  unless  the  gelatin  is 
absolutely  pure,  antigenic  substances 
may  be  present  and  anaphylactic 
reactions  may  occur  if  administered 
intravenously.  Gelatin  is  not  a  sensitizer 
when  used  topically  and  is  devoid  of 
any  tendency  to  cause  irritancy. 

(2)  Effectiveness.  The  Panel  concludes 
that  gelatin  is  effective  as  an  OTC 
demulcent  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
dosage  limit  set  forth  below. 

Gelatin  provides  a  protective  coating 
over  irritated  or  ulcerated  areas  of  the 
mouth  and  throat  and  prevents 
stimulation  of  receptors  for  cold, 
warmth,  pressure,  or  pain  by  protecting 
these  receptors  in  distant  areas  from 
stimulation  by  physical  or  chemical 
agents.  There  is  no  evidence  that  gelatin 
exerts  any  curative  effect  or  promotes 
healing  of  lesions  of  the  mouth  or  throat. 

A  special  form  of  gelatin,  known  as 
absorbable  gelatin  sponge,  may  be  used 
on  mucous  membranes.  It  is  a  sterile, 
absorbable,  water-insoluble  gelatin  base 
sponge  made  by  bubbling  or  agitating  a 
solution  of  partially  denatured  gelatin 
with  air  and  drying  the  foam  in  an  oven. 

Gelatin  is  carried  away  by  the  saliva 
and  swallowed,  making  its  effect  only 
short-lived  when  applied  to  healthy 
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iiHMovs  uwittbi  uuM.  Gelatin  does  Bot 
iindaigo  digasden  bi  the  mouth  vfenee 
there  ate  mrpfoteolytic  encymes  in  the 
saliva. 

Gelatin,  by  its  protectant  action,  aids 
merely  in  dw  tenforaiy  relief  of  pain 
and  dtecomfoTt  due  to  sore  throat  and 
sore  mouth.  Gelatin  is  not  an  anesthetic. 
Any  rettef  of  discomfort  it  affords  is  due 
to  its  protectant  afliscts. 

(3)  Dosaga.  Aduhs  and  chihiren  3 
years  of  age  and  older  Use  a  5i>-  to  10.0- 
percent  coocentiiation  of  gelatin  in 
aqueous  solutioB  in  the  fbnn  of  a  rinse, 
gargle,  spray,  or  by  swabbing  with  an 
applicator  or  by  applying  digitally,  as 
often  as  necessary.  As  lozenges  or  gels, 
use  quantities  sufficient  to  form  a  solid 
or  semisolid  state,  as  often  as  necessary. 
For  children  under  3  years  of  age  there 
is  no  recommended  dosage  except  under 
the  advice  of  a  dentist  or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  health  care  demulcent 
active  ingredients.  (See  part  Vm. 
paragraph  B.I.  below — Category  I 
Labeling.) 
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c.  Glycerin.  The  Panel  concludes  that 
glycerin  is  safe  and  effective  as  an  OTC 
demulcent  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
dosage  limit  set  forth  below. 

Glycerin  is  a  thhydhc  alcohol.  It  is 
also  known  as  1,2,3-propanetriol, 
glycerol,  and  trihydroxy-propane  (Ref. 
1).  Glycerin  was  discovered  by  Scheele 
in  1779  in  fats  from  which  glycerin  may 
be  released  by  hydrolysis.  It  is  the 
alcohol  that  esterifies  the  oils  and  fats  of 
plant  and  animal  origin.  Glycerin  is  a 
clear,  colorless,  viscous,  hygroscopic 
Uquid  with  a  sweet  taste  and 
characteristic  odor  (Ref.  2).  It  is  miscible 
with  water  and  alcohol  and  insoluble  in 
chloroform  and  fixed  and  volatile  oils. 
Glycerin  is  markedly  hygroscopic  and 
takes  up  and  retains  water  in  its 
undiluted  form.  Next  to  water,  it  is 
probably  the  most  widely  used  vehicle 
for  medicinal  substances  for  internal  or 
external  use.  In  addition  to  glycerin's 
solvent  properties,  its  value  as  a  vehicle 
depends  on  its  viscosity,  its  watei^ 
absorbing  property,  its  ability  to  lower 
the  surface  tension  of  water,  its  osmotic 
effect  and  its  ready  miscibiUty  with 


water  aiarf«toqh>l  Tt^inchisioiiof 
gtyceife  is-Basy  medioinal  {vepentions 
tha^o«BMn  water,  retards  the 
hydta^tte  deoempositien  of  smne  active 
ingredleats.  SolutioDs  of  medknaal 
substances  ia  gljrcerin  are  caUed 
glyoCTttes  (Itel  3^.  bradcUtloD,  glycCTin 
i»  valoabie  a»  a  preservative  in  liquid 
dosage  font*  eontaiiing  sugv  because 
it  is  notrfermentable.  Glycerin  is  said  to 
have  antiraicrebial  properties  due  to  its 
dehydrating  and  desiccating  effects.  Its 
antiseptic  action,  however,  is  of  no 
particular  consequence  as  tax  as  ftis 
Panel  is  concerned  because  it  is  not 
used'for  this  purpose  on  the  mucous 
membranes  of  the  mouth  and  throat  It  is 
ineffective  unless  it  is  present  in 
sufficient  concentrations  to  dehydrate 
bacteria  (Ref.  4). 

Glycerin  is  used  to  alter  the  viscosity 
and  other  physical  properties  of 
medicinal  products.  It  acts  as  a 
sweetening  agent  and  as  a  vehicle  for 
drugs  used  in  or  about  the  mouth  m  in 
the  Unt}at  Glycerin  is  widely  used  in  the 
preparation  of  rinses  and  mouthwashes, 
and  it  helps  maintain  the  consistency  of 
toothpastes  (Ref.  5). 

Anhydrous  and  concentrated  glycerin 
causes  irritation  when  appUed  to  the 
mucous  membranes  because  its 
hygroscopic  property  may  cause 
desiccation  of  tissues.  This  osmotic 
effect  is  also  partially  responsible  for 
the  laxative  action  of  glycerin 
suppositories  (Ref.  6).  When  glycerin  is 
used  in  dermatologlcal  preparations,  it 
exerts  an  emollient  effect.  Glycerin  is 
also  classified  as  a  pharmaceutical 
necessity  (Ref.  2). 

(1)  Safety.  The  Panel  concludes  that 
^ycerin  is  safe  as  an  OTC  demulcent 
active  ingredient  for  topical  use  on  the 
mucous  membranes  of  the  mouth  and 
throat  when  used  within  the  dosage 
limit  set  forth  below. 

Long-term  clinical  use  and  extensive 
marketing  experience  have  confirmed 
that  glycerin  is  safe  for  internal  use. 
Glycerin  has  been  used  over  100  years 
as  a  medicament.  When  injected 
intravenously  glycerin  causes  crenation 
of  the  red  blood  cells  due  to  its  osmotic 
effect,  and  hemolysis  and 
hemoglobinuria  result.  Toxicity  after 
oral  administration  has  not  been 
reported. 

Glycerin  is  innocuous  when  taken 
internally.  It  has  been  ingested  by  adults 
in  100^  doses  for  50  days  with  no  ill 
effects  (Ref.  7).  Diarrhea  may  occur 
following  massive  oral  doses,  due  to  its 
osmotic  effects.  Undiluted  glycerin  has 
been  applied  to  the  conjunctiva  of 
rabbits,  rats,  and  dogs  with  no  grossly 
visible  ill  effects.  Undiluted  glycerin  has 
also  been  applied  to  the  buccal  mucosa 
of  rabbits,  rats,  and  dogs  without  any 


gtycerin  abaoriw  water  aad  ean  be 
ddydie<lng^and  inritatiBg  t»  Ihe  mucous 
raembranes,  parlicnlarly  if  inflBraed. 
When  used  untfiloted  it  may  absorb 
water  &om  ulceratioaB  and  open 
wonnds  and  produce  pais,  hnming.  or 
other  flsanitetafioDs  of  Biitatkn. 
Aqueous  sohttkms  of  giyceiin  are 
Boaimtating  and  act  as  safis  protectants 
to  the  mucous  meabiaues  and  skin. 

Gljrcerin  is  sonantigenic.  Reports  of 
systemic  sensitization  are  virtually 
nonexistent  InitatiDD  (A  die  mucous 
membranes  may  occur  bom  the 
hygrosct^c  properties  when  used 
undiluted.  Local  sensitizatioa  and  local 
allergic  reactions  have  not  been 
repOTted  and  apparently  do  not  occur. 

(2)  Effectivenem.  The  Panel  concludes 
that  glycerin  is  effective  as  an  OTC 
demulcent  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
dosage  limit  set  forth  below. 

Qycerin  acts  as  a  demulcent  when 
applied  to  the  mucous  membranes  of  the 
mouth  and  throat  It  coats  the  mucous 
membranes  with  a  thin  adherent  film. 
Glycerin  provides  a  protective  coating 
over  irritated  or  ulcerated  areas  of  the 
mouth  and  throat  and  prevents 
stimulation  of  receptors  iat  cold, 
warmth,  pressure,  or  pain  by  protecting 
these  receptors  in  diseased  areas  from 
stimulation  by  physical  or  chemical 
agents.  There  is  no  evidence  that 
glycerin  exerts  any  curative  effect  or 
promotes  healing  of  lesions  of  the  mouth 
or  throat 

Concentrated  glycerin  absorbs  water 
from  tissues  so  that  its  soothing  action  is 
often  preceded  by  smarting  until  it 
becomes  diluted.  It  should,  therefore,  be 
diluted  with  two  or  three  volumes  of 
water  or  half  a  volume  of  70  percent 
alcohol  rather  than  used  alone.  This  not 
only  decreases  its  viscosity  so  that  it  is 
more  easily  appUed,  but  also  decreases 
its  hygroscopic  activity  and  desiccating 
effects  (Ref.  8).  Glycerin  is  absorbed 
from  the  mucous  membranes.  It  is 
transported  to  the  liver  and  transformed, 
to  a  certain  degree,  into  glycogen  and 
sugar. 

Concentrations  of  25  percent  or  more 
of  glycerin  manifest  antimicrobial 
activity  and  are  antiseptic  due  to  its 
dehydrating  effect.  Undiluted  glycerin 
destroys  one  tenth  of  the  bacteria  with 
which  it  comes  in  contact  in  3  hoius.  It  is 
not  however,  useful  as  an  antimicrobial 
agent  Glycerin  allegedly  increases  the 
antimicrobial  activity  of  phenol,  thymol, 
and  other  antimicrobial  agents  (Ref.  8). 

Glycerin,  diluted  with  water,  is 
indicated  as  a  demulcent  to  aid  in  the 
temporary  relief  of  minor  irritations  and 
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soreness  of  the  mucous  membranes  of 
the  mouth  and  throat.  Glycerin 
manifests  no  anesthetic  properties. 

(3)  Dosage.  Adults  and  children  3 
years  of  age  and  older:  Use  glycerin 
diluted  with  2  or  3  volumes  of  water  in 
the  form  of  a  rinse,  mouthwash,  spray, 
or  by  swabbing,  as  often  as  necessary. 
For  children  under  3  years  of  age.  there 
is  no  recommended  dosage  except  under 
the  advice  and  supervision  of  a  dentist 
or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  health  care  demulcent 
active  ingredients.  (See  part  VIII. 
paragraph  B.l  below — Category  I 
Labeling.] 

In  addition,  the  Panel  recommends  the 
follovsdng  specific  labeling:  "Warning. 
Do  not  use  full  strength.  Dilute  with  two 
or  three  volumes  of  water." 
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d.  Pectin.  The  Panel  concludes  that 
pectin  is  safe  and  effective  as  an  OTC 
demulcent  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
dosage  limit  set  forth  below. 

Pectin  is  a  polysaccharide  consisting 
chiefly  or  partially  of  polymerized 
methoxylated  polygalacturonic  acid 
molecules  (Ref.  1).  Pectin  is  obtained 
from  the  inner  portion  of  the  rind  of 
citrus  fruits,  apples,  and  other  botanical 
sources.  The  greater  portion  of  pectin  in 
fruit  is  present  in  a  form  known  as 
propectin.  Propectin  is  insoluble  in 
water.  This  is  converted  into  water 


soluble  pectin  by  heating  with  a  weak 
acid.  The  resulting  product  is  purified  by 
precipitating  with  alcohol  or  salting  out 
with  electrolytes. 

Pectin  is  a  mixture  of  polysaccharide 
molecules  of  various  sizes.  Pectin  is  not 
a  single  entity  compound.  Pectin  is  a 
coarse  or  fine  yellowish-white  powder 
(Ref.  2).  It  is  soluble  in  20  parts  of  water 
forming  a  viscous,  opalescent,  freely 
flowing  colloidal  solution.  Pectin  is 
insoluble  in  concentrated  or  diluted 
alcohol  and  other  organic  solvents. 

The  pectin  molecules  £Lre  large 
molecules  of  varying  sizes.  The 
molecular  weights  range  between 
150.000  and  300.000  daltons.  It  is 
composed  of  galacturonic  acid 
anhydride  molecules,  some  of  which  are 
partially  methoxylated.  Three  carboxyl 
groups  are  present  on  each  molecule  of 
pectin.  Some  of  these  are  esterified.  The 
carboxyl  groups  impart  acid  properties 
to  the  molecule.  Pectin  forms  gels  which 
may  be  standardized  to  "150  jelly  grade" 
by  addition  of  dextrose  or  other  sugars. 
Pectin  may  contain  sodium  citrate  or 
other  buffering  agents.  The  viscosity  and 
jelly  strength  of  pectin  depend  primarily 
on  the  size  of  the  molecules  wldle  the 
degree  of  methoxylation  affects  the 
setting  time,  reactivity  with  metaUic 
ions,  ajid  other  such  characteristics. 
Certain  nongalacturonide  components, 
such  as  galactan  and  araban.  may 
constitute  one-third  or  more  of  pectin 
and  may  also  modify  its  characteristics 
(Ref.  3). 

(1)  Safety.  The  Panel  concludes  that 
pectin  is  safe  as  an  OTC  demulcent 
active  ingredient  for  topical  use  on  the 
mucous  membranes  of  the  mouth  and 
throat  when  used  within  the  dosage 
limit  ser  forth  below. 

Pectin  has  been  used  in  foods  for 
jellies  and  medicinally  as  a  demulcent 
and  a  pharmaceutical  necessity.  Pectin 
has  been  combined  with  kaolin  and 
used  as  a  protective  agent  for  treating 
diarrhea  (Ref.  4).  An  aquesous 
suspension  consisting  of  20  percent 
pectin  and  alpha  kaolin  is  used  as  an 
intestinal  adsorbent  (Ref.  5).  In  the  diet 
pectin  allegedly  causes  a  lowering  of 
serum  cholesterol  levels.  The  Panel  does 
not  consider  this  to  be  of  any  significane 
clinically  if  used  occasionally,  topically, 
and  in  limited  quantities  on  the  mucous 
membranes  of  die  mouth  and  throat. 
Pectin  solutions  of  an  approximate  1- 
percent  concentration  were  once  used 
as  plasma  volume  expanders  in  the 
treatment  of  hemorrhage  and  shock  (Ref. 
5].  Pectin  is  no  longer  used  for  this 
purpose.  It  is  retained  and  causes 
degenerative  changes  in  the  tissues. 

Pectin  has  no  adverse  effects  on  the 
skin  or  mucous  membranes.  It  is  not 
irritating  and  nonantigenic.  Sensitization 


has  not  been  known  to  occiir  following 
topical  application. 

(2)  Effectiveness.  The  Panel  concludes 
that  pectin  is  effective  as  an  OTC 
demulcent  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
dosage  limit  set  forth  below. 

When  suspended  in  water,  pectin 
forms  a  sol  containing  negatively 
charged,  highly  hydrated  particles. 
Pectin  is  strongly  hydrophilic.- 

Pectin  is  nearly  neutral  in  reaction 
and  is  amphoteric,  as  are  proteins. 
Pectin  is  more  stable  in  acid  than  in 
alkaline  media.  In  the  presence  of 
alkalies  the  methyl  groups  forming  the 
esters  are  saponified  and  the  glycosidic 
linkages  that  bind  the  glacturonic  acid 
units  may  be  disrupted  and  render  the 
compound  ineffective.  Nongalacturonide 
components,  such  as  galactan  and 
araban,  normally  present  in  pectin  may 
modify  its  characteristics  when  present 
in  a  proportion  of  one-third  or  more  of 
the  total  weight  of  pectin. 

Pectin  exerts  no  pharmacologic  effect 
of  its  own  except  that  it  acts  as  a 
demulcent  and  a  protectant.  It  forms  a 
cohesive  film  that  holds  a  drug  in 
contact  with  an  irritated,  inflamed,  or 
ulcerated  mucous  membrane.  Pectin 
does  not  retard  would  healing.  Pectin 
provides  a  protective  coating  over 
irritated  or  ulcerated  areas  of  the  mouth 
and  throat  and  prevents  stimulation  of 
receptors  for  cold,  warmth,  pressure,  or 
pain  by  protecting  these  receptors  in 
diseased  areas  from  stimulation  by 
physical  or  chemical  agents.  There  is  no 
evidence  that  pectin  exerts  any  curative 
effect  or  promotes  healing  of  lesions  of 
the  mouth  or  throat.  Pectin  exerts  no 
anesthetic  effect.  Relief  of  discomfort  is 
due  to  its  protectant  effects. 

The  term  "150  jelly  grade"  indicates 
that  pectin  will  produce  a  jelly  when  1 
part  is  mixed  with  150  parts  of  sugar  in  a 
medium  containing  a  final  concentration 
of  55  percent  sugar  adjusted  to  the 
desired  acidity.  Less  viscous 
preparations  may  be  prepared  for  use  in 
the  oral  cavity  as  a  gargle,  a  rinse,  or  for 
direct  application  by  swabbing. 

(3)  Dosage.  Adults  and  children  3 
years  of  age  and  older:  Use  a  solution  of 
pectin  of  desired  viscosity  in  the  form  of 
a  rinse,  gargle,  spray,  or  by  swabbing,  as 
often  as  necessary.  Use  quantities 
sufficient  to  form  a  solid  or  semisolid 
state  in  the  form  of  lozenges  or  gels,  as 
often  as  necessary.  For  children  under  3 
years  of  age  there  is  no  recommended 
dosage  except  uder  the  advice  and 
supervision  of  a  dentist  or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  labeling  for  products 
containing  oral  health  care  demulcent 
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active  ingredients.  (See  part  VIIL 
paragraph  B.l.  below — Category  I 
Labeling.) 
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Category  I  Labeling 

a.  Indication.  "Aids  in  the  temporary 
relief  of  minor  discomfort  and  protects 
irritated  areas  in  the  mouth  and  throat." 

b.  Warnings— {\)  For  all  oral  health 
care  products  containing  demulcents,  (i) 
"Severe  or  persistent  sore  throat  or  sore 
throat  accompanied  by  high  fever, 
headache,  nausea,  and  vomiting  may  be 
serious.  Consult  physician  promptly.  Do 
not  use  more  than  2  days  or  administer 
to  children  under  3  years  of  age  unless 
directed  by  a  physician." 

(ii)  "Discontinue  use  and  consult  a 
physician  if  irritation  persists  or 
increases,  or  a  rash  appears  on  the 
skin." 

(2)  For  oral  health  care  products  used 
in  the  form  of  gargles,  mouthwashes,  or 
mouth  rinses.  'Try  to  avoid  swallowing 
this  product." 

2.  Category  II  conditions  under  which 
demulcent  active  ingredients  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  are  noLgenerally 
recognized  as  safe  and  effective  or  are 
misbranded.  The  Panel  recommends 
that  the  Category  II  conditions  be 
eliminated  from  OTC  oral  health  care 
drug  products  effective  6  months  after 
the  date  of  publication  of  the  final 
monograph  in  the  Federal  Register. 

Category  IJ  Active  Ingredients 
None.     1. 1 

Category  n  Labeling 

The  Panel  concludes  that  the 
following  statements  or  phrases  are  not 
acceptable  in  the  labeling  as  indications 
for  use  or  for  description  of  product 
attributes  for  products  containing  oral 
health  care  demulcent  active 


ingredients.  They  are  not  supported  by 
scientific  data  or  sound  theoretical 
reasoning  or  are  inaccurate  or  make 
claims  that  exceed  those  allowing  for 
OTC  products. 

a.  Statements  or  phrases  which 
purport  that  a  product  exerts  a 
pharmacologic  or  therapeutic  action 
which  it  does  not  possess  or  is  not  an 
attribute  of  the  product  or  which  is  in 
doubt  or  cannot  be  proven  to  occur.  (1) 
"For  relief  of  sore  throat  due  to 
smoking." 

(2]  "Helps  reduce  minor  oral 
inflammation." 
(3)  "Promotes  healing." 

b.  Statements  or  phrases  which 
indicate  the  time  of  onset  or  duration  of 
action  of  a  product  in  general, 
nonspecific  terms  that  can  be 
interpreted  in  a  number  of  different 
ways  by  consumers,  rather  than  in 
definite  units  of  time.  (1)  "Given  quick 
relief." 

(2)  "Acts  fast" 

(3)  "Produces  a  smooth  coating  that 
gives  quick  comfort  to  irritated  throats." 

c.  Statement  or  phrases  that  allude  to 
the  superiority  or  greater  potency  of  a 
product  when  compared  to  another 
product  with  a  similar  action.  (1) 
"Recommended  by  doctors." 

(2)  "Multiaction." 

(3)  "Superior  new  formulation." 

(4)  Adding  such  terms  as  "plus"  etc. 

d.  Statements  or  phrases  that  are 
vague  in  their  meaning  and  cannot  be 
readily  understood  or  are  misleading. 
(1)  "First  aid  to  throat  irritation." 

(2)  "Works  directly  on  throat 
membrane." 

(3)  "Soothes  tired  throats." 

(4)  "Fights  sore  throat." 

e.  Statements  or  phrases  in  the 
indications  for  use  that  state  or  imply 
that  the  product  is  to  be  used  to  treat  a 
disease  process  or  lesion  the  diagnosis 
of  which  must  be  made  by  a  physician. 

(1)  'To  relieve  discomfort  due  to 
stomatitis." 

(2)  "For  relief  of  pain  due  to  canker 
sores." 

(3)  "For  rehef  of  pain  due  to  cold 
sores." 

(4)  "For  relief  of  pain  for  minor  sore 
throat  due  to  common  cold." 

(5)  "Relieves  smokers  sore  throat." 
(6J  "Relieves  pain  due  to  tonsillitis." 

f.  Statements  or  phrases  that  indicate 
that  a  product  acts  prophylactically  and 
prevents  development  of  a  symptom  or 
disease  state  when  proof  that  this 
occurs  is  lacking.  "Prevents  dryness  of 
mouth  and  throat." 

g.  Statements  or  phrases  that  indicate 
that  a  product  is  used  for  cosmetic 
purposes  but  imply  that  the  product 
exerts  a  therapeutic  effect  (1)  "Hygienic 
prevention." 


(2)  "Relieves  dryneia." 

(3)  "Reduces  mouth  odors." 

h.  Statements,  phrases,  or  terms  in  the 
indications  for  use  that  describe  the 
pharmacologic  or  therapeutic  actimi  or 
class  of  a  drug  or  type  of  formulation 
containing  the  ingredients  instead  of 
designating  the  symptoms  which  the 
product  intended  to  relieve.  (1) 
"Demulcent." 

(2)  "Gargle." 

(3)  "Mouth  rinse." 

3.  Category  III  conditions  for  which 
the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
None. 

DL  Expectorants 

A.  General  Discussion 

1.  Introduction.  An  expectorant  is  a 
substance  that  increases  the  output  of 
respiratory  tract  fluid  and  promotes  the 
expulsion  of  secretions  from  the  lower 
and  upper  respiratory  tract,  mouth,  or 
throat,  thereby  aiding  in  the  relief  of 
irritation  or  soreness  of  the  mucous 
membranes  of  these  structures. 
Expectorants  are  used  to  aid  in  the  relief 
of  symptoms  due  to  inflammation  or 
irritation  in  the  lungs,  bronchi,  trachea, 
larynx,  throat,  and  mouth.  Expeciorantia 
may  actually  be  Ufesaving  when 
secretions  are  collecting  in  the  larynx 
and  trachea  (in  combination  with  other 
measures).  Expectorants  may  indirectly 
facilitate  the  healing  process  by 
relieving  these  symptoms.  There  is  no 
evidence  that  they  have  any  direct 
action  on  the  healing  process. 

a.  Mode  of  action.  Expectorants  may 
act  by  one  or  a  combination  of  the 
following  mechanisms:  (1)  Hey  may 
increase  tiie  volume  of  respiratory  tract 
fluid.  Tliis  results  in  a  "thinning  action" 
that  facilitates  removal  of  thick 
secretions  resulting  from  a  disease 
process  in  the  mouth,  throat,  or 
respiratory  tract  (2)  They  may  promote 
the  secretion  of  alkaline  respiratory 
tract  fluid  in  the  bronchi,  trachea, 
mouth,  or  throat.  Hiis  reduces  the 
viscosity  of  mucus  and  other  secretions 
and  debris  in  the  mouth  thereby 
facilitating  their  expulsion.  They  may 
reduce  the  viscosity  of  the  secretions  if 
volatilized  and  inhaled  with  steam  and 
other  propellants.  This  increases  the 
secretory  activity  and  increases 
expectoration.  (3)  They  may  act  by 
promoting  coughing,  which  mechanically 
dislodges  the  secretions  in  the  lower 
respiratory  tract  and  causes  their 
expulsion.  (4)  They  may  stimidate  the 
sensory  endings  of  the  vagus  nerves, 
thereby  causing  an  increase  in  watery 
secretion  of  the  salivary  glands  and  die 
mucous  glands  of  the  throat  esophagus. 
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llie  secretions  of  the  raucous 
membranes  can  be  increased  and  made 
more  fluid  by  various  salts,  such  as 
ammonium  chloride  and  potassium 
iodide.  Potassium  iodide  increases 
output  of  various  secretions,  as  is 
evident  by  the  increase  in  lacrimal  gland 
and  nasal  secretions  in  iochsm. 
Secretions  in  the  throat  are  also 
increased  by  potassium  iodide. 

Expectoration  is  actually  a  debriding 
process.  There  is.  however,  a  distinct 
difference  between  expectorants  and 
debriding  agents.  Expectorants  Act 
endogenously  and  promote  secretion  of 
respiratory  tract  fluids.  Debriding  agents 
are  substances  that  are  added 
exogenously  to  mechanically  assist  in 
removal  of  debris  from  the  mouth  and 
throat 

b.  Uses  of  expectorants.  There  is 
considerable  doubt  as  to  whether 
expectorants  are  of  any  therapeutic 
value.  There  is  some  evidence  that 
expectorants  may  be  effective  in  the 
lower  respiratory  tract.  However,  there 
is  less  evidence  that  expectorants  are 
effective  in  the  mouth  and  throat  Their 
effectiveness  for  relieving  symptoms  of 
sore  throat  or  sore  mouth  has  not  been 
established  with  certainty.  The  term 
"expectorant"  literally  means  "out  of  the 
chest"  but  it  has  been  expanded  to 
include  some  remedies  that  act  in  the 
throat.  Some  expectorants  are  excerted 
Into  the  respiratory  tract,  throat  and 
mouth  and  act  by  local  irritation. 
Expectorants  acting  by  local  irritation 
are  termed  "stimulant  expectorants" 
because  they  stimulate  the  mucosa 
directly.  Drug  that  promote  expectorant 
activity  by  decreasing  the  viscosity  of 
the  mucus  are  called  liquefying 
expectorants.  Alkaline  expectorants 
liquefy  mucus  by  splitting  the 
polysaccharide  from  mucoproteins.  They 
may  act  above  the  larynx  in  the  mouth 
and  throat  when  used  in  a  lozenge  form. 
Most  expectorants  are  swallowed. 

c.  Adverse  reactions.  Some 
expectorants  in  oral  health  care 
products  may,  if  used  to  excess,  be 
swallowded  and  cause  gastric  irritation. 


ladides  aceuiRuiBt»iit  the  body  aat&maj 
canae-kMban.  Aononian  chkiride  may 
caaae  addbai*. 

Expectoraola  m^  ag^vvate 
dtacoi^ort  dae  to  sore  throat  or  sore 
montb-Iiy  iadbcfaig  coughing  if  Ibey 
increaae  fte  amoant  «f  hnver  respiratory 
tract  fluid.  Expectorants  that  cause  local 
irritation  tamf  aggravate  the  symptoms 
of  sore  throat  and  aore  mouth. 
B>q>eetorants  that  are  used  syrtemically 
may  be  excreted  hi  the  saliva  and  cause 
a  peraiatmt  disagreeable  taste  which  is 
unpleasant  and  may  be  irritating  to 
lesions  causing  sore  throat  and  sore 
moath. 

B.  Categorization  of  Data 

1.  Category  I  conditions  under  which 
expectorant  active  ingredients  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat  are  generally 
recognized  as  safe  and  effective  and  are 
not  misbranded.  The  Panel  recommends 
that  the  Category  I  conditions  be 
effective  30  days  after  the  date  of 
publication  of  the  final  monograph  in  the 
Federal  Register. 

Catosofy  I  Active  Inywiiwits 
None. 

Category  I  Labeling 

a.  Indications.  The  Panel  did  not 
classify  any  expectorant  active 
ingredient  in  Category  I,  but  did  place 
some  ingredients  in  Category  III. 
Because  additional  testing  is  necessary 
to  determine  the  actual  effect  these 
ingredients  have  in  the  mouth  and 
throat  the  Panel  did  not  place  any 
indication  in  Category  I.  The  Panel  has 
proposed  a  Category  III  indication  for 
expectorants.  (See  part  IX.  paragraph 
B.3.  below— Category  III  Labeling.) 

b.  Warnings — (1)  For  all  oral  health 
care  products. 

[i]  "Severe  or  persistent  sore  throat  or 
sore  throat  accompanied  by  high  fever, 
headache,  nausea,  and  vomiting  may  be 
serious.  Consult  physician  promptly.  Do 
not  use  more  than  2  days  or  administer 
to  children  under  3  years  of  age  unless 
directed  by  a  physician." 

(ii)  "Discontinue  use  and  consult  a 
physician  if  irritation  persists  or 
increases,  or  a  rash  appears  on  the 
skin." 

(2)  For  oral  health  care  products  used 
in  the  form  of  gargles,  mouthwashes,  or 
mouth  rinses.  "Try  to  avoid  swallowing 
this  product." 

2.  Category  II  conditions  under  which 
expectorant  active  ingredients  for 
topical  use  on  the  mucous  membranes  of 
the  mouth  and  throat  are  not  generally 
recognized  as  safe  and  effective  or  are 
misbranded.  The  Panel  recommends 
that  the  Category  II  conditions  be 


eUndnalad  beai  ore  on(  cavltjr 
expectaMat  (fang  prodiiete  effective  9 
months  dffer  the  d&tB  of  publicatioD  af 
the  final  monograph  in  the  Fadnal 
BuglilHr. 

Catsgocy  SAolHre  InywBBBt 

PotatafauB  iodide 

Potaenaai  iodide.  The  Panel 
conchidea  that  potassium  iodide  is  not 
safe  and  that  there  are  insufficient  data 
available  to  permit  final  classification  of 
die  effectiveness  of  potassium  iodide  as 
an  OTC  expectorant  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat  ' 

Potassium  iodide  is  a  colorless  or 
white  powder  composed  of  cubical 
crystals  or  white  granules.  It  is  slightly 
deliquescent  in  moist  air.  Long  exposure 
to  light  or  moisture  causes  potassium 
iodide  to  become  yellow  due  to 
liberation  of  iodine  and  small  quantities 
of  iodates.  This  can  be  prevented  by  the 
addition  of  small  amounts  of  alkali. 
Aqueous  solutions  of  potassium  iodide 
are  a  colorless,  odorless,  neutral,  or 
slightly  alkaline  (pH  7-8)  liquid  having  a 
characteristically  strong  salty  taste  that 
can  be  masked  by  administering  it  in 
milk  or  various  flavored  syrups. 

One  gram  of  potassium  iodide 
dissolves  in  0.7  mL  water,  0.5  mL  boiling 
water,  22  mL  alcohol,  8  mL  boiling 
alcohol,  51  mL  absolute  alcohol,  8  mL 
menthol.  75  mL  acetone,  2  mL  glycerol, 
and  about  2.5  mL  glycol.  Solutions  of 
potassium  iodide  readily  dissolve 
elemental  iodine  to  form  iodophors 
(Refs.  1  and  2). 

Potassium  iodide  may  be  reduced  to 
elemental  iodide  in  the  gastrointestinal 
tract  Both  the  elemental  iodine  and  the 
salt  are  absorbed  from  all  parts  of  the 
gastrointestinal  tract.  The  kidney  is  the 
chief  excretory  organ  for  potassium 
iodide.  Sixty-five  to  80  percent  of  the 
iodide  ion  appears  in  the  urine  within  24 
hours  after  the  administration  of  a  single 
dose  of  pottasium  iodide.  It  is  also  found 
in  tears,  saliva,  sebum,  secretions  from 
the  nasal  mucous  membranes,  sweat, 
feces,  and  milk  (Refs.  3  and  4). 

(1)  Safety.  The  Panel  concludes  that 
potassium  iodide  is  not  safe  as  an  OTC 
expectorant  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat 

Potassium  iodide,  when  used  in  doses 
considered  to  be  therapeutically 
effective  (300  mg  every  4  to  6  hours)  is 
not  considered  safe  for  use  in  OTC 
preparations.  Although  potassium  iodide 
has  been  widely  used  in  medical 
practice  as  an  expectorant  and  for 
treating  skin  disorders  and  various  other 
clinical  conditions,  adverse  effects  from 
its  continued  use  are  far  from  rare.  The 
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action  and  toxic  effects  of  potassium 
iodide  are  due  to  the  iodide  content. 

Manifestations  of  toxicity  due  to 
iodides  and  iodine  vary  considerably 
not  only  in  different  individuals,  but  in 
the  same  individual  at  different  times 
(Ref.  4).  Side  effects  and  toxic  effects 
due  to  iodides  are  dose  related.  lodism 
develops  in  practically  all  persons 
chronically  treated  with  high  doses  of 
iodide  compounds.  However,  some 
individuals  are  highly  sensitive  to 
iodides  and  react  to  the  first  few  doses 
with  serious  symptoms  (Ref.  5). 
Anaphylaxis  and  other  allergic 
manifestations  have  been  reported. 

The  commonest  symptom  of  iodism  is 
inflammation  of  the  mucous  membranes 
(catarrh)  of  the  respiratory  passages, 
especially  the  nose.  Occasionally 
swelling,  edema,  and  small  ulcers  in  the 
larynx  develop.  Severe  respiratory 
obstruction  necessitating  tracheotomy 
has  been  reported.  Bronchitis  has  also 
been  reported  in  humans  following  the 
use  of  potassium  iodide.  Profuse  watery 
secretions  often  resulted  in  these  cases. 
In  animals,  edema  of  the  lungs  and 
pleuritic  effusions  have  followed  the 
injection  of  iodides.  Other  symptoms  of 
iodism  include  salivation,  coryza, 
sneezing,  conjunctivitis,  headache, 
fever,  laryngitis,  stomatitis,  parotitis 
(iodine  mumps],  various  skin  rashes 
(iododerma,  thrombotic 
thrombocytopenic  purpura),  brassy 
taste,  burning  of  the  mouth  and  throat, 
chronic  sore  gums  and  teeth,  and 
symptoms  of  a  head  cold  may  also 
result.  Edema  of  the  glottis, 
necessitating  tracheotomy,  has  also 
been  reported  following  the  use  of 
potassiimi  iodide  (Refs.  4  and  6). 

Carswell,  Kerr,  and  Hutchison  (Ref.  7] 
reported  iodide-induced  goiters  in  the 
fetuses  of  pregnant  women.  Two  cases 
of  neonatal  death,  apparently  resulting 
from  congenital  goiter  caused  by  iodides 
compressing  the  trachea,  were  reported 
by  Galina,  Avnet,  and  Einhom  (Ref.  8). 
Continued  excessive  use  of  iodide  in 
children  and  adults  may  produce  goiter 
or  hypothyroidism  or  both  [Refs.  9  and 
10).  The  "Medical  Letter  on  Drugs  and 
Therapeutics"  (Ref.  11)  discusses  the 
hazards  of  drug-induced  goiters  and 
dtes  iodides  as  a  frequent  cause. 

Iodides  generally  induce  nausea  and 
gastric  discomfort.  A  single  dose  of 
potassium  iodide  increases  the  volume 
of  gastric  juice  secreted  and  prolongs 
the  elaboration  of  secretions  aroused  by 
the  taste  of  food.  Large  quantities  of 
iodides  also  cause  irritation  of  the 
stomach  due  to  a  local  salt  action  on  the 
mucosa.  Nausea,  vomiting,  and,  more 
rarely,  diarrhea  result  These  adverse 
reactioDB  may  occur  with  single  doses 


and  necessarily  a  manifestation  of 
iodism. 

Other  adverse  reactions  have  been 
reported  by  Shelly  (Ref.  12).  He 
discussed  the  systemic  manifestations  of 
two  patients  who  had  iodism.  These 
included  hepatitis,  fever,  leukocytosis, 
hypoproteinemia,  hypocalcemia,  and  an 
elevation  of  serum  transaminase  and 
alkaline  phosphatase.  A  challenge  with 
500  mg  of  orally  administered  potassium 
iodide  reproduced  a  typical  attack. 

Skin  eruptions  occur  frequently  in 
iodism  particularly  after  prolonged 
treatment.  These  eruptions  may  simulate 
almost  all  known  skin  diseases; 
however,  the  most  common 
manifestations  are  erythematous 
patches,  or  papular  eruptions.  These 
may  progress  into  pustules  or  into  larger 
inflamed  areas  (Ref.  4). 

Falliers  et  al.  (Ref.  13)  reportedly 
foimd  a  high  incidence  of  adverse 
reactions  in  a  double-blind  crossover 
study  of  52  asthmatic  children  on  iodide 
therapy.  One  child  developed  a 
papulovesicular  eruption,  and  treatment 
was  discontinued.  Sixteen  adolescents 
developed  acneiform  lesions.  Eighteen 
patients  developed  thyroid  enlargement 
but  no  evidence  of  suppressed  thyroid 
function.  Leonardy  (Ref.  14],  in 
discussing  the  use  of  iodides  in  the 
treatment  of  bronchial  asthma,  cited  a 
review  by  Peacock  and  Davison  (Ref. 
15]  involvig  500  patients.  In  this  series, 
13.5  percent  of  the  patients  developed 
reactions  of  such  severity  that  treatment 
was  discontinued. 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufficient  data  available 
to  permit  the  final  classification  of  the 
effectiveness  of  potassiiun  iodide  as  an 
OTC  expectorant  for  topical  use  on  the 
mucous  membranea  of  die  mouth  and 
throat 

Although  there  is  experimental 
evidence  that  indicates  that  potassium 
iodide  increases  the  secretion  of 
respiratory  tract  fluid  (RTF),  such 
evidence  is  from  uncontrolled  studies 
and  is  sparse  and  unconvincing.  Thus, 
the  therapeutic  efficacy  of  potassium 
iodide  is  doubtful  (Ref.  16).  The  presence 
of  iodides  in  the  RTF  has  been 
demonstrated  in  animals,  but  whether 
this  increases  the  amount  of  RTF 
secreted  or  morely  decreases  its 
viscosity  is  not  established  (Refs.  17  and 
18). 

Potassium  iodide  is  believed  to 
increase  bronchial  secretions  in  the 
respiratory  tract  by  reflex  stimulation  of 
the  gastric  mucosa.  It  is  believed  to  act 
in  the  same  maimer  as  ammonium 
chloride.  There  are  no  data 
substantiating  that  this  reflex 
stimulation  causes  an  increase  in  the 


secretions  from  the  glands  of  the  mouth 
and  throat.  The  use  of  the  drug  is  limited 
by  its  unpleasant  taste  and  frequency  of 
adverse  reactions. 

Potassium  iodide  has  been  used  as  a 
gai^gle.  in  lozenges,  troches,  and  "cough 
drops"  presumably  to  stimulate  the  flow 
of  saliva  and  to  prevent  the  "drying  out" 
of  the  pharyngeal  mucosa. 

FaUiers  et  aL  (Ref.  13),  in  a  3-year, 
double-blind  study  in  52  children  with 
chronic  asthma,  using  300  mg.  three 
times  daily,  demonstrated  a  statistically 
significant  improvement  in  symptoms. 
Those  receiving  iodides  improved,  but 
there  was  a  wide  variation  in  the 
response.  TTiis  study,  however,  does  not 
lend  any  support  to  the  effectiveness  of 
potassium  iodide  used  topically  on  the 
mucous  membranes  of  the  mouth  and 
throat 

(3)  Evaluation.  The  Panel  concludes 
that  potassiimi  iodide  is  not  safe  and 
that  there  are  insufficient  data  on  its 
effectiveness  as  an  OTC  expectorant 
active  ingredient  for  topical  use  in  the 
mouth  and  throat 
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Category  II  Labeling 

Hie  Panel  concludes  that  the 
following  statements  or  phrases  are  not 
acceptable  in  the  labeling  as  indications 
for  use  or  for  description  of  product 
attributes  for  products  containing 
expectorant  active  ingredients.  They  are 
not  supported  by  scientific  data  or 
sound  theoretical  reasoning  or  are 
inaccurate  or  make  claims  that  exceed 
those  allowed  for  OTC  products. 

a.  Statements  or  phrases  that  purport 
that  a  product  exerts  a  pharmacologic 
or  therapeutic  action  which  it  does  not 
possess  or  is  not  an  attribute  of  the 
product  or  which  is  in  doubt  or  cannot 
be  proven  to  occur.  (1)  'Temporary 
relief  of  sore  throat  due  to  the  common 
cold." 

(2)  "Relieves  stuffed  up  feeling." 

(3)  "Subdues  cough  reflex." 

(4)  "Relieves  mouth  and  throat  pain." 

(5)  "Works  internally  to  break  up 
phlegm." 

b.  Statements  or  phrases  which 
indicate  the  time  of  onset  or  duration  of 
action  of  a  product  in  general, 
nonspecific  terms  that  can  be 
interpreted  in  a  number  of  different 
ways  by  consumers,  rather  than  in 
definite  units  of  time.  (1)  "Provides 
{irompt  rehef  of  throat  discomfort." 

(2)  "Rapidly  relieves  discomfort." 

(3)  "Fast  relief." 

c.  Statements  or  phrases  that  allude  to 
•  the  superiority  or  greater  potency  of  a 
product  when  compared  to  another 
product  with  similar  action.  (1) 
"Superior  expectorant." 

(2)  "Improved  formulation." 

(3)  Adding  terms  such  as  "plus"  etc. 

d.  Statements  or  phrases  that  are 
vague  in  their  meaning  and  cannot  be 


readily  understood  or  are  misleading. 
"Provides  relief  by  local  cleansing 
action." 

e.  Statements  or  phrases  in  the 
indications  for  use  that  state  or  imply 
that  the  product  is  to  be  used  to  treat  a 
disease  process  or  lesion,  the  diagnosis 
of  which  must  be  made  by  a  physician. 
"Healing  aid  for  minor  oral 
inflammations." 

f.  Statements  or  phrases  that  indicate 
that  a  product  acts  prophylactically  and 
prevents  development  of  a  disease  state 
or  symptom  when  proof  that  this  occurs 
is  lacking.  (1)  "Soothing  and  cleansing 
to  the  mouth  and  throat." 

(2)  "Prevents  infection." 

g.  Statements  or  phrases  that  indicate 
that  a  product  is  used  for  cosmetic 
purposes,  but  imply  that  a  product 
exerts  a  therapeutic  effect.  (1)  "For 
mouth  and  gum  care." 

(2)  "Promotes  oral  hygiene." 

h.  Statements,  phrases,  or  terms  in  the 
indications  for  use  that  describe  the 
pharmacologic  or  therapeutic  action  or 
class  of  a  drug  or  type  of  formulation 
containing  the  ingredients  instead  of 
designating  the  symtoms  which  the 
product  is  intended  to  relieve.  (1) 
"Expectorant." 

(2)  "Promotes  salivation." 

(3)  "Mouthwash." 

(4)  "Promotes  needed  expectoration." 
3.  Catefory  III  conditions  for  which 

the  available  data  are  insufficient  to 
permit  final  classification  at  this  time. 
The  Panel  recommends  that  a  period  of 
2  years  be  permitted  for  the  completion 
of  studies  to  support  the  movement  of 
Ccitegory  III  conditions  to  Category  I. 

Category  III  Active  Ingredients 

Ammonium  chloride 
Horehound 
Tolu  balsam 

a.  Ammonium  chloride.  The  Panel 
concludes  that  ammonium  chloride  is 
safe,  but  that  there  are  insufficient  data 
available  to  permit  tinal  classiflcation  of 
the  effectiveness  of  ammonium  chloride 
as  an  OTC  expectorant  active  ingredient 
for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

Ammonium  chloride  is  also  known  as 
muriate  of  ammonia  and  sal  ammoniac. 
It  occurs  as  colorless  crystals,  or  a 
white,  fine,  or  coarse  crystalline  powder. 
One  gram  of  ammonium  chloride  is 
soluble  in  about  3  mL  water,  about  100 
mL  alcohol,  about  8  hoL  glycerin,  and 
about  1.4  mL  boiling  water  (Ref.  1). 
Ammonium  chloride  has  been  used  for 
many  years  as  a  medicinal  agent. 

(1)  Safety.  The  Panel  concludes  that 
ammonium  chloride  is  safe  as  an  OTC 
expectorant  active  ingredient  for  topical 


use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Clinical  experience  over  many  years 
of  use  has  confirmed  that  the  oral 
administration  of  ammonium  chloride  is 
safe  when  used  in  the  dosage  range 
recommended  as  an  expectorant.  The 
LDm  in  rats  of  ammonium  chloride  given 
intramuscularly  is  30  mg/kg.  There  are 
no  controlled  clinical  studies 
documenting  the  safety  of  the  drug  when 
used  topically  on  the  mucous 
membranes  of  the  mouth  and  throat; 
however,  its  long-term  clinical  use 
attests  to  its  safety. 

There  are  numerous  human  studies 
documenting  the  occurrence  of 
progressive  hyperchloremic  acidosis 
when  ammonium  chloride  is  used  orally, 
especially  in  patients  with  renal, 
hepatic,  or  pulmonary  insufficiency 
(Refs.  2  through  5).  Most  of  these 
occurred  with  doses  in  excess  of  6  to  8  g 
per  day.  The  drug  was  formerly  used  as 
a  diuretic  for  the  treatment  of  heart 
failure.  Relmane,  Shelburne,  and 
Talman  (Ref.  6)  reported  two  nearly 
fatal  cases  following  the  ingestion  of 
excessive  amoimts  (82  g  in  a  48-hour 
period).  Ticktin,  Fazekas,  and  Evans 
(Ref  7)  have  described  a  case  of  hepatic 
coma  precipitated  by  an  8-g  dose  of 
ammonium  chloride  in  a  patient  with 
congestive  heart  failure.  When  the  oral 
dosage  range  of  250  to  500  mg  4  to  6 
times  daily  has  been  used,  the 
customary  dose  for  use  as  an 
expectorant,  the  most  common  adverse 
reactions  have  been  nausea  and  in  some 
cases  vomiting  (Ref  8). 

Ammonium  chloride  is  rapidly 
absorbed  from  the  gastrointestinal  tract 
following  oral  administration.  Complete 
absorption  occurs  within  3  to  6  hours. 
Oral  administration  of  relatively  large 
doses  of  ammonium  chloride  may 
induce  nausea  and  vomiting  (Ref  9).  In 
patients  with  renal  insufficiency  a 
progressive  hyperchloremic  acidosis 
occurs.  In  the  presence  of  liver  disease, 
it  may  cause  ammonia  intoxication 
similar  to  that  occurring  spontaneously 
in  hepatic  coma  (Refs.  5  and  10). 

After  oral  administration,  some 
ammonium  chloride  is  excreted 
unchanged  into  the  urine,  while  some  is 
converted  to  urea.  Transformation  to 
urea  occurs  in  the  liver  and  proceeds 
rapidly.  The  end  products  are  urea  and 
hydrochloric  acid.  The  latter  reduces  the 
alkaline  reserve  in.  the  blood,  producing 
acidosis. 

(2)  Effectiveness.  The  Panel  conclude? 
that  there  are  insufficient  data  available 
to  permit  final  classiHcation  of  the 
effectiveness  of  ammonium  chloride  as 
an  OTC  expectorant  active  ingredient 
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for  topical  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
The  ammonium  ion  is  believed  to 
exert  an  expectorant  action,  pnd  its  salts 
are  extensively  used  for  this  purpose 
(Refs.  11),  but  the  evidence  to  support 
this  contention  is  not  convincing. 
However,  the  ammonium  salts  are  rarely 
used  alone  but  are  used  in  combination 
with  other  ingredients  (Ref.  5).  The 
chloride  is  the  salt  most  commonly 
prescribed  for  its  effect  on  the 
respiratory  mucous  membranes  and  is  a 
common  constitutent  of  many 
expectorant  mixtions  (Ref.  12).  The 
lozenge  is  often  used  for  treating 
symptoms  of  sore  throat.  The  salt  is 
believed  to  exert  its  expectorant  action 
by  reflexly  stimulating  the  vagal  nerve 
endings  in  the  mucosa  of  the  stomach. 
Irritation  of  the  gastric  mucosa  has  been 
shown  experimentally  to  cause  an 
increase  in  secretion  of  respiratory  tract 
fluid  in  the  mouth,  throat,  larynx, 
trachea,  and  bronchi  (Refs.  5, 10, 13,  and 
14).  Of  all  the  ammonium  salts,  the 
chloride  appears  to  be  the  most  effective 
for  decreasing  the  viscosity  and 
diminishing  the  tenacity  of  mucus. 
Following  die  administration  of 
ammonium  chloride,  traces  of 
ammonium  carbonate  are  formed  in  the 
bronchial  mucous  membrane.  This  is 
alkaline  and  aids  in  liquefying  the 
mucus;  it  also  stimulates  the  ciliary 
movements  which  faciUtate 
expectoration  of  mucus  and  debris 
resulting  from  a  disease  process  (Ref. 
15). 

Goth  (Ref.  13)  states  that  a  munber  of 
expectorants  are  believed  to  stimulate 
production  of  respiratory  tract  fluid  by  a 
reflex  action  arising  from  vagal  sensory 
nerve  endings  of  the  stomach. 
Ammonium  chloride  was  one  drug 
studied,  but  proof  of  effectiveness  is 
lacking.  "AMA  Drug  Evaluations"  (Ref. 
5)  states  that  the  therapeutic  efficacy  of 
ammonium  chloride  as  an  expectorant  is 
doubtful.  Evidence  of  effectiveness  is 
sparse  and  unconvincing. 

Cushny  (Ref.  12)  states  that 
"ammonium  chloride  can  be  credited 
with  rendering  the  mucus  secretion  of 
the  stomach  and  bronchi  more  abundant 
and  less  tenacious."^  No  data  are  offered 
in  support  of  the  contention. 

The  use  of  expectorants,  including 
ammonium  chloride,  appears  to  be 
based  more  on  tradition  and  the 
widespread  clinical  impression  that  ^ey 
are  effective  rather  than  on  sound 
sciemtific  proof  (Ref.  5).  The  Panel 
believes  that  ammonium  chloride  plays 
an  insignificant  role  in  the  mouth  and 
throat  in  the  removal  of  secretions.  The 
effectiveness  of  ammonium  chloride, 
despite  its  widespread  and  long-time 
use,  remains  in  doubt. 


(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older  Use  up 
to  150  mg  of  ammonium  chloride  in  the 
form  of  a  cough  syrup  not  more  than 
three  to  four  times  daily.  Use  a  lozenge 
containing  up  to  150  mg  of  ammonium 
chloride  every  2  hours  if  necessary.  For 
children  under  3  years  of  age,  there  is 
not  recommended  dosage  except  under 
the  advice  and  supervision  of  a  dentist 
or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  expectorant 
active  in^%dients.  (See  part  IX. 
paragraph  B.  1.  above — Category  I 
Labeling.)  The  Panel  proposes  the 
Category  III  indication  for  products 
containing  oral  health  care  expectorant 
active  ingredients.  (See  part  DC. 
paragraph  B.3.  below — Category  III 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 
expectorants.  See  part  IX.  paragraph  C. 
below — Data  Required  for  Evaluation.) 
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b.  Horehound.  Hie  Panel  concludes 
that  horehound  is  safe,  but  that  there  are 
insufficient  data  to  permit  final 
classification  of  the  effectiveness  of 
horehound  as  an  OTC  expectorant 
active  ingredient  for  topical  use  on  the 
mucous  membranes  of  the  mouth  and 
throat  when  used  within  the  proposed 
dosage  limit  set  forth  below. 

Horehound  is  an  old-time  medicine  of 
botanical  origin.  Horehound 
[Manvbium  vulgare]  is  also  known  as 
hoarhoimd.  gypsy  wart  harbane.  and 
madwort  (Ref.  1).  It  was  official  in  the 
"United  States  Pharmacopeia"  from  1820 
to  1916  (Ref.  2). 

"Hie  plant  from  which  horehound  is 
obtained  is  native  to  Europe.  North 
Africa,  and  Western  Asia.  It  has  been 
cultivated  in  North  America.  Horehound 
is  a  mixture  containing  a  volatile  oil. 
resin,  tannin,  and  a  crystalline  bitter 
principle  called  Manvbiin.  It  has  an 
aromatic  odor  and  a  persistent  bitter 
taste  (Ref.  1).  Hollis.  Richards,  and 
Robertson  (Ref.  3),  concluded  that  the 
active  ingredient  in  horehound  is  a 
hydroditerpine  lactone,  whose  empirical 
chemical  formula  is  C«Hm04.  llie 
molecular  weight  of  the  compound  is 
344.43.  The  crystals  melt  between  150 
and  160*  F.  Horehound  is  slighUy  soluble 
in  water,  and  soluble  in  alcohol, 
chloroform,  ether,  pyridine,  phenol  and 
petrol  ether  (Ref.  2). 

Horehound  was  once  used  as  a 
domestic  remedy  for  the  treatment  of 
colds  and  coughs.  Earliest 
documentation  of  medicinal  use  cited  by 
Bickerman  (Ref.  4)  dates  back  to  a  16th 
century  treatise  on  cough  remedies  in 
which  horehound  was  mentioned  along 
with  other  drugs  as  a  "spurge  through 
the  sputa." 

Horehound  is  classed  as  a  stimulant  a 
diaphoretic  a  laxative,  and  a  diuretic 
(Refs.  2,  5,  and  6).  Horehound  was 
formerly  used  as  an  cut)matic 
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stomachic,  and  an  expectorant  in 
various  forms  of  bronchitis.  Pages  and 
Comte  (Ref.  7)  reported  obtaining 
beneflcial  results  in  the  treatment  of 
cardiac  extrasystoles  using  an  extract  of 
fresh  horehound.  The  dried  plant  is  of 
little  clinical  value. 

Horehound  was  given  in  the  form  of  a 
hot  infusion,  also  called  a  "tea,"  or  as  a 
tinctiire  for  its  stimulant  and  diaphoretic 
effects.  The  beneficial  effects  obtained 
from  the  use  of  these  old  fashioned 
remedies  lie  perhaps  more  in  the  large 
draughtrof  warm  water  rather  than  in 
the  traces  of  volatile  oil  that  they 
contained.  The  oil  presumably  prevents, 
to  some  extent,  the  nausea  produced  by 
the  warm  water  alone  (Ref.  6).  The 
infusion  or  tincture  can  be  given  cold.  It 
is  a  bitter  tonic  once  used  to  treat 
coughs  due  to  tuberculosis.  It  was  also 
used  as  an  expectorant  in  syrups. 

Horehound  in  fusions,  or  tinctures  in 
hot  water  sweetened  with  honey  were 
reported  to  be  beneficial  for  use  in 
asthma  and  for  treating  various 
inflammations  of  the  lungs  and 
bronchial  tubes.  A  syrup  was  prepared 
with  honey  and  kept  on  hand  in  many 
households  to  loosen  phlegm  and  relieve 
discomfort  caused  by  coughs  and  colds 
(Ref.  5). 

When  treating  deep-seated  colds  with 
coughs,  horehound  was  combined  with 
tinctiu*  of  sculecap  [Scutellaria 
laterfolja]  and  tinctiu-e  of  pleurisy  root 
[Ascelpjas  tuberosa).  The  combination 
was  administered  in  warm  water. 

Horehoimd  in  combination  with 
peppermint  and  spearmint  was  used  for 
colic  and  cramps.  This  combination  was 
also  administered  in  hot  water  and 
given  as  frequently  as  necessary  (Ref.  5). 

The  above  historical  account  of  the 
use  of  horehound  for  treating  respiratory 
infections  is  of  interest,  but  its 
widespread  use  was  based  upon 
tradition  or  clinical  impression.  No  data 
from  controlled  studies  are  mentioned  in 
any  of  these  citations. 

(1)  Safety.  The  Panel  concludes  that 
horehound  is  safe  as  an  OTC 
expectorant  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

No  data  are  available  on  the  animal 
and  hiunan  toxicity  of  horehound. 
Adverse  effects  or  cases  of  poisoning 
have  not  been  reported  despite  the  fact 
that  it-has  been  used  as  a  medicinal 
since  the  16th  century  (Ref.  5). 

On  the  basis  of  long-term  use  and 
experience  the  Panel  concludes 
horehound  is  safe  for  ©TC  use  on  the 
mucous  membranes  of  the  mouth  and 
throat. 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufficient  data  available 


to  permit  final  classification  of  the 
effectiveness  of  horehound  as  an  OTC 
expectorant  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

One  text  states  that  horehound,  given 
orally,  was  formerly  used  as  an 
expectorant  in  various  forms  of 
bronchitis,  but  its  use  has  since  "been 
abandoned  by  physicians."  Another  text 
states  that  it  was  dropped  from  the 
"Primary  List"  of  drugs  in  1910  (Ref.  8). 
Verbon,  as  cited  by  Clymer  (Ref.  5), 
claims  that  "horehound  is  an  effective 
expectorant  and  stimulant  in  'breaking 
up'  recent  colds,  bronchitis,  bronchial 
catarrh,  and  certain  types  of  asthma 
where  the  mucous  expectoration  can 
relieve  dyspnea,  aphonia,  and 
Itu-yngitis."  No  data  from  controlled 
studies  are  supplied  in  support  of  the 
contention. 

The  use  of  expectorants,  including 
horehound,  appears  to  be  based  more  on 
tradition  and  the  widespread  clinical 
impression  that  they  are  effective,  rather 
than  on  sound  scientific  proof.  The 
Panel  concludes  that  horehound  plays 
an  insignificant  role  in  the  mouth  and 
throat  in  the  removal  of  secretions.  The 
effectiveness  of  horehound,  despite  its 
widespread  and  long-time  use,  remains 
in  doubt. 

The  Panel  feels  that  the  available  data 
on  the  expectorant  effects  of  horehound 
are  insufficient  to  make  an  evaluation 
and  that  additional  data  are  necessary 
before  it  can  be  classified  as  a  Category 
I  expectorant  active  ingredient. 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older:  For 
the  herb,  mix  1  tablespoonful  of  the  herb 
into  1  or  2  cupfuls  of  water.  Take  this 
mixture  orally  every  2  to  3  hours.  For  the 
tincture,  alone,  add  20  to  30  drops  to 
water  and  take  this  mixture  orally  ever  2 
to  3  hours. 

In  using  an  infusion  or  "tea,"  1 
tablespoonful  of  herb  is  added  to  a  cup 
of  boiling  water.  Let  this  steep  for  half 
an  hour.  One  tablespoonful,  sweetened 
with  honey,  is  administered  as 
frequently  as  necessary. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  expectorants 
active  ingredients.  (See  part  IX. 
paragraph  B.l.  above — Category  I 
Labeling.)  The  Paiiel  proposes  tiie 
Category  ID  indication  for  products 
containing  oral  health  care  expectorant 
active  ingredient.  (See  part  IX. 
paragraph  B.3.  below— Category  III 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 


expectorants.  (See  part  IX.  paragraph  C. 
below — Data  Required  for  Evaluation.) 
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c.  Tolu  balsam.  The  Panel  concludes 
that  tolu  balsam  (balsam  of  tolu,  tolu 
preparations,  tolu  balsam  tincture]  is 
safe,  but  that  there  are  insufficient  data 
available  to  permit  final  classification  of 
the  effectiveness  of  tolu  balsam  as  an 
effective  OTC  expectorant  active 
ingredient  for  use  on  the  mucous 
membranes  of  the  mouth  and  throat 
when  used  within  the  proposed  dosage 
limit  set  forth  below. 

Tolu  balsam  is  an  exudate  obtained 
from  Myroxylon  balsamum  (linne),  a 
South  American  tree.  Balsams  are 
naturally  occurring  mixtures  of  resins, 
volatile  oils,  and  organic  acids.  Tolu 
balsam  contains  from  12  to  14  percent 
free  cinnamic  and  benzoic  acids, 
approximately  40  percent  benzyl  esters 
of  these  acids,  and  approximately  1.5  to 
3  percent  volatile  oils.  It  is  a  yellow- 
brown,  semisolid  fluid  that  has  an 
aromatic  odor  and  taste.  Tolu  balsam  is 
insoluble  in  water  and  soluble  in 
alcohol,  benzene,  chloroform,  ether,  and 
almost  insoluble  in  petroleum  ether 
(Refs.  1  and  2). 

(1)  Safety.  The  Panel  concludes  that 
tolu  balsam  is  safe  as  an  OTC 
expectorant  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  and  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Balsams  have  been  used  since 
antiquity  for  medicinal  purposes.  Tolu 
balsam  is  a  feeble  expectorant  and  has 
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been  used  in  cough  mixtures  for  many 
years.  It  has  been  administered  in  oral 
doses  of  0.6  to  2  g.  It  is  used  as  a 
tincture,  as  well  as  alone  as  the  balsam. 
Tolu  balsam  syrup  is  employed  as  a 
vehicle  for  expectorant  drugs,  but  it  has 
no  specific  value  for  this  purpose.  Tolu 
balsam  has  been  used  in  the  treatment 
of  tuberculosis,  but  it  is  worthless  for 
this  purpose  (Ref.  2).  Tolu  balsam  has 
been  used  by  injection,  apparently 
without  any  harmful  effects.  There  are 
no  animal  and  himian  toxicity  data 
available,  but  it  is  not  considered  to 
have  any  degree  of  toxicity  [Ref.  3).  The 
toxicity  rating,  according  to  Gosselin 
(Ref.  4),  is  3.  Balsam  tolu  syrup  has  been 
included  in  the  "National  Formulary."  It 
is  no  longer  mentioned  in  any  of  the 
ofHcial  compendia,  the  last  being  the 
14th  Edition  of  the  "National  Formulary" 
and  the  1975  "U.  S.  Pharmacopeia." 

(2)  Effectiveness.  The  Panel  concludes 
that  there  are  insufGcient  data  available 
to  permit  final  classiHcation  of  the 
effectiveness  of  tolu  balsam  as  an  OTC 
expectorant  active  ingredient  for  topical 
use  on  the  mucous  membranes  of  the 
mouth  or  throat  when  used  within  the 
proposed  dosage  limit  set  forth  below. 

Tolu  balsam  has  been  employed 
occasionally  in  the  treatment  of 
contaminated  wounds  for  its  stimulating 
and  mild  antiseptic  action.  It  has  also 
been  used  in  the  treatment  of  scabies,  as 
an  expectorant  in  inhalant  mixtures  for 
chronic  bronchitis,  and  for  the  reduction 
of  secretions.  The  Panel  finds  no 
reference  to  the  use  of  tolu  balsam  as  an 
expectorant  in  the  teatment  of  lesions  of 
the  mouth  or  for  treating  sore  throat  or 
other  afflictions  of  the  throat  (Ref.  2). 

(3)  Proposed  dosage.  Adults  and 
children  3  years  of  age  and  older  Use 
0.6  to  2.0  g  of  tolu  balsam  per  dose  in  the 
form  of  rinses,  mouthwashes,  sprays,  or 
drops,  not  more  than  three  to  four  times 
daily.  Use  a  lozenge  containing  0.6  to  2.0 
g  of  tolu  balsam  every  2  hours  if 
necessary.  For  children  imder  3  years  of 
age  there  is  no  recommended  dosage 
except  under  the  supervision  of  a  dentist 
or  physician. 

(4)  Labeling.  The  Panel  recommends 
the  Category  I  warnings  for  products 
containing  oral  health  care  expectorant 
active  ingredients.  (See  part  IX. 
paragraph  B.l.  above — Category  I 
Labeling.)  The  Panel  proposes  the 
Category  III  indication  for  products 
containing  oral  health  care  expectorant 
active  ingredients.  (See  part  IX. 
paragraph  B.3.  "below — Category  III 
Labeling.) 

(5)  Evaluation.  Data  to  demonstrate 
effectiveness  will  be  required  in 
accordance  with  the  guidelines  set  forth 
below  for  OTC  oral  health  care 


expectorants,  tsee  part  K.  paragraph  C. 
below— Data  Required  for  Evaluation.) 
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Lippincott  Co.,  Philadelphia,  p.  1440. 1955. 

(3)  Boyd.  E.  M.,  "Expectorants  and 
Respiratory  Tract  Fluids,"  Pharamacological 
Reviews.  6:521-542, 1954. 

(4)  Gosselin.  R.  E..  et  al.,  "Clinical 
Toxicology  of  Commercial  Products,"  4th  Ed., 
Williams  and  Wilkins,  Baltimore,  section  II, 
p.  156, 1976. 

Category  III  Labeling 

Proposed  indication.  "Aids  in  the 
removal  of  secretions  and  in  the 
temporary  relief  of  discomfort  due  to 
occasional  sore  throat  and  sore  mouth." 

C.  Oota  Required  for  Evaluation 

The  Panel  agrees  that  the  protocols 
recommended  in  this  document  for 
studies  required  to  bring  a  Category  in 
drug  into  Category  I  are  in  keeping  with 
the  present  state  of  the  sciences  of 
pharmacology  and  therapeutics  and  the 
art  of  medicine  and  do  not  preclude  the 
use  of  any  advancements  or 
improvements  in  methods  for  obtaining 
data  that  might  be  developed  in  the 
future. 

1.  General  principles  in  the  design  of 
an  experimental  protocol  for  testing 
expectorant  drugs.  The  effectiveness  of 
a  topically  applied  expectorant  is  based 
on  its  ability  to  increase  the  flow  of  low- 
viscosity  fluid  from  the  salivary  and 
other  exocrine  glands  in  the  mouth  and 
throat  in  order  to  facilitate  the  removal 
of  inspissated  sputum,  cellular  debris, 
purulent,  and  other  matter  from  the 
mouth  and  the  buccal  cavity.  Such 
purulent  matter,  secretions,  emd  cellular 
debris  often  act  as  foreign  bodies  on  a 
diseased  or  otherwise  afflicted  area  and 
induce  stimuli  that  cause  pain  and 
discomfort.  Their  presence  may  interfere 
with  the  normal  spontaneous  resolution 
of  a  disease  process  and  interfere  with 
healing.  By  aiding  in  the  removal  of  such 
debris  and  secretions  from  irritated  or 
ulcerated  mucous  membranes, 
expectorants  may  indirectly  ease 
discomfort  due  to  inflammatory  or  other 
pathologic  processes.  Determination  of 
the  increased  volume  of  secretions 
induced  by  a  topically  appUed 
expectorant  is  not  as  simple  as  it  would 
seem.  There  are  no  established 
protocols  for  testing  this  category  of 
product.  There  are  no  suitable  objective 
methods  for  making  such  evaluations. 
This  difficulty  stems  partly  from  a  lack 
of  basic  knowledge  concerning  the 
biochemical  and  physiochemical  nature 


of  secretions  in  pathologic  states 
involving  the  mouth  and  throat  as  well 
as  changes  produced  by  expectorant 
drugs.  It  tdso  stems  from  lack  of 
knowledge  concerning  which  property  of 
the  sputum  and  other  fluids  secreted 
into  the  mouth  and  throat  conelates 
best  with  the  ease  of  expectorant 
activity. 

The  volume  of  fluid  secreted  in  the 
mouth  and  throat  could  be  measured 
using  volunteers  as  subjects.  The  subject 
could  expectorate  the  secretions  into  a 
receptacle  for  a  selected  period  of  time 
and  the  volume,  color,  viscosity,  density. 
pH,  and  other  chemical  and  physical 
characteristics  noted  to  obtain  baseline 
or  control  data.  The  drug  should  be 
applied  as  proposed  in  ^e  labeling  and 
the  subject  told  not  to  swallow.  After 
the  proper  time  interval  necessary  for 
the  drug  to  act  has  elapsed,  the  subject 
could  expectorate  at  selected  intervals 
into  a  container  and  the  volume, 
viscosity,  and  appearance  of  the  fluid 
observed;  the  change  in  voltmfie  and 
other  parameters  resulting  from  the 
drug's  action  could  be  compared  with 
those  noted  in  the  control.  Trotti  and 
Adriani  (Ref.  1)  measured  secretoiy 
activity  of  the  buccal  glands  and  the 
salivary  glands  by  applying  strips  of 
pure  cotton  that  had  been  previously 
weighed,  in  the  oral  cavity  between  the 
cheek  and  the  gingiva.  The  cotton 
absorbed  the  secreted  fluids.  These 
cotton  strips  were  removed  after  15 
minutes  and  the  gain  in  weight  was 
determined  to  obtain  the  control  value 
of  normally  secreted  fluid.  The  process 
was  repeated  at  15  minute  intervals 
after  administration  of  the  test  drug  imtil 
the  secretory  activity  of  the  buccal  and 
salivary  glands  returned  to  the  control 
level.  Subjects  participating  in  a  study  of 
topical  effect  of  expectorants  must  be 
cautioned  not  to  swallow  the  drug  since 
it  may  be  absorbed  and  act  systemically 
as  well  as  topically.  Similar  techniques 
can  be  applied  using  patients  with  oral 
and  pharyngeal  pathologic  states,  llie 
patient's  subjective  evalution  of  the 
effects  of  the  drug  must  also  be  noted 
and  recorded  and  relied  upon  for  the 
assessment  of  expectorant  activity. 

2.  Selection  of  patients.  When 
patients  are  used  as  subjects,  two 
categories  of  patient  types  may  be 
selected.  One  patient  type  should  be 
chosen  for  a  cross-over  study.  This 
patient  type  should  include  subjects 
with  a  chronic  condition,  having  a 
tendency  to  accumulate  secretions  in  the 
mouth  and  throat  due  to  chronic 
stomatitis,  pharyngitis,  and  other 
conditions.  The  second  patient  type 
should  include  subjects  with  an  acute 
inflammatory  response,  such  as 
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pharyngitis,  tonsillitis,  stomatitis,  or 
other  oral  disease,  which  produces 
viscous  secretions  necessitating  the  use 
of  an  expectorant.  Because  the 
production  of  secretions  may  be 
influenced  by  the  diseased  state  of 
various  organ  systems,  such  as  the 
circulatory,  nervous  system,  or 
gastrointestinal  system,  patients  with 
heart  failure,  renal  and  other  diseases, 
must  be  excluded.  All  efforts  should  be 
made  to  maintain  the  same  relative  state 
of  hydration  throughout  the  study  using 
intravenous  fluids,  if  necessary.  Patients 
should  not  be  taking  drugs  that  may 
affect  the  secretion  of  sputum  or  saliva, 
such  as  the  anticholinergics, 
cholinergics,  or  antihistamines. 
Nonsmokers  are  preferable  as  subjects, 
but  if  smokers  are  used  they  must  have 
abstained  horn  smoking  for  at  least  24 
hours.  The  impact  that  environmental 
factors,  such  as  temperature,  humidity, 
and  degree  of  air  pollution  might  have 
on  secretory  activity  should  be 
recognized  and  controlled.  As  many 
variable  factors  as  possible  should  be 
eliminated. 

3.  Methods  of  study.  The  double- 
blind,  cross-over  design  may  be  used  in 
patients  with  chronic  oral  or  pharyngeal 
diseases  accompanied  by  exudates  and 
secretions.  Suitable  baseline  studies 
must  be  performed  over  a  selected 
period  of  time,  prior  to  the 
administration  of  the  test  drugs.  During 
this  period,  the  following  subjective 
responses  should  be  noted:  ease  of 
expectoration,  sensation  experienced, 
effect  on  symptoms;  objective  responses 
such  as  volume,  character  of  the  fluid, 
color,  viscosity,  pH,  and  other 
parameters  the  investigator  deems 
necessary  should  also  be  observed. 

Following  the  baseline  studies,  similar 
observations  should  be  made  at 
appropriate  time  intervals  after  the  • 
administration  of  the  drug  and  a 
placebo.  The  placebo  must  be 
indistinguishable  from  the  test  drug. 
Both  are  to  be  administered  to  subjects 
in  a  randomized  fashion  and  at  a  dose 
and,  time  sequence  recommended  in  the 
labeling  of  the  product  for  OTC  use. 

A  randomized  double-blind  study, 
consisting  of  patients  with  acute 
pathologic  processes  with  symptoms 
localized  in  the  mouth  and  Uiroat, 
should  also  be  used.  Patients  with 
similar  lesions  should  be  considered  in 
groups.  The  drug  and  the  placebo  should 
be  apphed  in  a  dose  and  at  a  time 
sequence  recommended  for  a  minimum 
of  3  days.  Similar  observations  as 
discussed  above  must  be  made  to 
evaluate  effectiveness.  The  Panel  is 
aware  of  the  fact  that  controlled 
observations  made  during  a  prior 


baseline  period  might  not  be  obtainable 
with  this  type  model  and  that  most  of 
the  data  are  subjective  and  that  Httle  or 
none  of  it  is  objective.  Many  more 
subjects  would  be  needed  in  such  a 
study.  Individual  patient  diaries  should 
be  kept  in  which  are  recorded  at  the 
time  observations  are  made,  the  type  of 
symptoms,  their  duration  and  severity, 
time  of  observation,  date,  and  other 
pertinent  data.  Adverse  reactions  should 
be  noted.  The  type,  symptoms,  duration, 
treatment,  and  disposition  of  the  subject 
should  be  noted. 

4.  Interpretation  of  the  data.  Evidence 
of  drug  effectiveness  is  required  from  a 
minimimi  of  three  positive  studies  based 
on  the  results  of  three  different 
investigators  or  laboratories.  At  least 
one  of  these  three  studies  must  be  of  the 
cross-over  technique  performed  in 
patients  with  chronic  disease  of  the  oral 
cavity.  Approximately  20  to  30  patients 
will  be  required  for  the  cross-over  study 
described  above.  Because  of  the  marked 
variability  in  sputum  production  in  acute 
oral  or  pharyngeal  conditions,  compared 
to  that  of  chronic  conditions,  day-to-day 
observations  must  be  made.  Since 
spontaneous  improvement  of  the 
symptoms  is  part  of  the  natural  history 
of  the  disease  process,  much  larger 
number  of  patients,  possibly  75  or  more, 
must  be  studied  in  this  group.  The 
subjective  indices  to  be  evaluated  can 
be  scored  and  subjected  to  statistical 
analysis.  A  P  value  of  0.05  or  less  should 
be  obtained.  Ninety-five  percent 
confidence  level  means  acceptable  as 
evidence  of  a  drug  effect  when 
compared  with  a  placebo.  All  data 
submitted  to  the  FDA  must  present  both 
favorable  and  unfavorable  results. 

5.  Evaluation  of  study.  Tests  for 
safety  of  expectorant  ingredients  not 
reviewed  by  this  Panel  should  involve 
the  usual  animal  studies  and 
observations  in  humans  relevant  to 
various  organ  systems,  that  is, 
cardiovascular,  venous,  etc,  as 
described  elsewhere.  (See  part  II. 
paragraph  C.  above — Determination  of 
Safety  and  Effectiveness.) 

Rafermce 

(1)  Trotti,  W.,  and  J.  Adrian!,  "A 
Comparison  of  the  Antisecretory  and 
Vagolytic  Effects  of  the  Belladonna  Alkaloids 
and  Certain  Synthetic  Parasympatholytic 
Drugs."  Surgery.  44:515-519. 1956. 

List  of  Subjects  in  21  CFR  Part  356 

Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug  and  Cosmetic  Act  (sees.  201(p], 
502,  505,  701,  52  Stat.  1041-1042  as 
amended,  1050-1053  as  amended,  1055- 
1056  as  amended  by  70  Stat.  919  and  72 
Stat.  948  (21  U.S.C.  321(p)  352,  355,  371)). 


and  the  Administrative  Procedure  Act 
(sees.  4,  5.  and  10.  60  Stat.  238  and  243  as 
amended  (5  U.S.C.  553.  554.  702.  703. 
704)),  and  under  21  CFR  5.11  as  revised 
(see  47  FR  16010;  April  14. 1982).  the 
agency  advises  in  this  advance  notice  of 
proposed  rulemaking  that  Subchapter  D 
of  Chapter  I  of  Title  21  of  the  Code  of 
Federal  Regulations  would  be  amended 
by  adding  new  Part  356.  to  read  as 
follows: 

PART  356— ORAL  HEALTH  CARE 
DRUG  PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

Subpart  A— General  Provisions 

356.1     Scope. 
356.3    Defmitions. 

Subpart  B— Active  Ingredients 

356.10  Anesthetic/analgesic  active 
ingredients. 

356.11  Antimicrobial  active  ingredients. 
[Reserved] 

356.12  Astringent  active  ingredients. 

356.14  Debriding  agent  active  ingredients. 

356.15  Decongestant  active  ingredients. 
[Reserved] 

356.16  Demulcent  active  ingredients. 

356.17  Expectorant  active  ingredients. 
[Reserved] 

356.20    Permitted  combinations  of  active 
ingredients. 

Subpart  C  [Reserved] 

Subpart  D— Labellnfl 

356.50  Labeling  of  anesthetic/analogesic 
drug  products. 

356.51  Labeling  of  antimicrobial  drug 
products. 

356.52  Labeling  of  astringent  drug  products. 

356.54  Labeling  of  debriding  agent  drug 
products. 

356.55  Labeling  of  decongestant  drug 
products. 

356.56  Labeling  of  demulcent  drug  products. 

356.57  Labeling  of  expectorant  drug 
products. 

Authority:  Sees.  201(p).  502.  505.  701.  52 
Stat.  1041-1042  as  amended.  1050-1053  as 
amended,  1055-1056  as  amended  by  70  Stat. 
919  and  72  Stat.  946  (21  U.S.C.  321)p).  352.  355. 
371);  sees..  4.  5.  and  10.  60  Stat.  238  and  243  as 
amended  (5  U.S.C.  553.  554.  702.  703.  704). 

Subpart  A— General  Provisions 
S356.1    Scope. 

(a)  An  over-the-counter  oral  health 
care  drug  product  in  a  form  suitable  for 
topical  administration  is  generally 
recognied  as  safe  and  effective  and  is 
not  misbranded  if  it  meets  each 
condition  in  this  part  and  each  general 
condition  established  in  S  330.1. 

(b)  references  in  this  part  to  regulatory 
sections  of  the  Code  of  Federal 
Regulations  are  to  Chapter  I  of  Title  21 
unless  otherwise  noted. 
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§356.3    IMMtioiW. 

As  used  in  this  part: 

(a)  Oral  health  care  duug.  A  drug 
product  applied  topoically  for  the  proper 
care  of  the  mouth,  includhig  the 
temporary  relief  of  symptons  of  the 
mouth  and  throat,  for  example, 
occasional  minor  sore  throat  or  mouth 
soreness. 

(bj  Anesthetic/analgesic.  A  substance 
applied  topically  to  an  epitheUal  surface 
(e.g.,  skin  or  mucous  membrane]  that 
relieves  pain  without  necessarily 
abolishing  other  sensations  (analgesic) 
or  a  substance  applied  topically  that 
completely  blocks  paig  receptors 
resulting  in  a  sensation  of  numbness  and 
abolition  of  response  to  painful  stimuli 
(anesthetic). 

(c)  Antimicrobial  agent.  A  compound 
or  substance  that  kills  microorganisms 
or  prevents  or  inhibits  their  growth  and 
reproduction  and  contributes  to  claimed 
effects  of  the  product  in  which  it  is 
included. 

(d)  Astringent.  An  agent  that  causes 
contraction  of  the  tissues  or  arrest  of 
secretions  by  coagulation  of  proteins  on 
a  cell  surface. 

(e)  Debriding  agent.  An  agent  which 
causes  the  removal  of  foreign  material 
or  devitalized  or  contaminated  tissue 
from  or  adjacent  to  a  traumatic  or 
infected  lesion  to  expose  surrounding 
healthy  tissue. 

(f)  Decongestant.  An  agent  that 
reduces  congestion  or  swelling.  In  over- 
the-counter  use  on  mucous  membranes 
the  term  generally  refers  to  adrenergic 
drugs  that  act  by  vasoconstriction. 

(g)  Demulcent.  A  bland,  inert  agent 
that  soothes  and  relieves  irritation  of 
inflamed  or  abraded  surfaces  such  as 
mucous  membranes. 

(h)  Expectorant.  An  agent  that 
promotes  the  expectoration  (spitting]  of 
mucus  or  of  respiratory  tract  secretions 
by  decreasing  the  viscosity. 

(i)  Gargle.  A  fluid,  usually  flavored  or 
medicatw]  or  both,  but  not  necessarily 
so,  which  is  intended  to  be  used  to  rinse 
or  bathe  the  posterior  part  of  the  oral 
cavity,  with  the  additional  intent  to 
expel  mucus  from  the  throat. 

(j)  Mouthwash  (rinse).  A  solution  used 
for  rinsing  the  mouth,  not  necessarily  for 
medicinal  purposes. 

(k]  Oral  cavity  (mouth).  The  cavity  of 
the  mouth  and  associated  structures, 
including  the  cheeks,  palate,  oral 
mucosa,  glands  where  ducts  open  into  it, 
the  teeth,  and  the  tongue. 

Subpart  B— Active  ingredients 

§356.10    AnestlMtic/analgMk:  activ* 
IngrMHwits. 

The  active  ingredients  of  the  product 
may  consist  of  any  of  the  following 


when  used  within  the  dosage  limits 
estabUshed  for  each  ingredient: 

(a)  Aspirin. 

(b)  Benzocaine. 
(cj  Benzyl  alcohol. 

(d)  Dyclonine  hydrochloride. 

(e)  Hexylresorcinol. 

(f)  Menthol. 

(g)  Phenol. 

(h)  Hienolate  sodium. 

(i)  Salicyl  alcohol.  • 

§356.11    Antimlcrobtel  active  Ingredients. 
[Reserved] 

§356.12    Astringent  active  Ingredients. 

The  active  ingredients  of  the  product 
may  consist  of  any  of  the  following 
when  used  within  the  dosage  limits 
established  for  each  ingredients: 

(a)  Alum. 

(b)  Zinc  chloride. 

§356.14    Debriding  agent  active 


The  active  ingredients  of  the  product 
may  consist  of  any  of  the  following 
whenused  within  the  dosage  limits 
established  for  each  ingredient: 

(a)  Carbamide  peroxide. 

(b)  Hydrogen  peroxide. 

(c)  Sodium  bicarbonate. 

§  356.15    Decongestant  active  ingredients. 
[Reserved] 

§  356.16    Demulcent  active  Ingredients. 

The  active  ingredients  of  the  product 
may  consist  of  any  of  the  following 
when  used  within  the  dosage  limits 
established  for  each  ingredient: 

(a)  Elm  bark. 

(b]  Gelatin. 

(c]  Glycerin. 

(d)  Pectin. 

§  356. 1 7    Expectorant  active  Ingredients. 
[Reserved] 

§  356.20    Permitted  combinations  of  active 
ingredients. 

(a)  An  active  ingredient  identified  in 
§  356.10,  §  356.11,  §  356.12,  §  356.14, 

§  356.15,  §  356.16,  and  §  356.17  may  be 
combined  with  one  or  more  active 
ingredients  from  the  same  section  if 
each  active  ingredient  is  present  in  full 
therapeutic  doses  or  subtherapeutic 
doses  where  a  subtherapeutic  dose  is 
appropriate,  only  when  there  is  a  clear 
demonstration  that  there  is  an 
improvement  of  safety  or  enhanced 
effectiveness  or  both. 

(b)  Any  anesthetic/analgesic  active 
ingredient  identified  in  §  356.10  may  be 
combined  with  any  antimicrobial  active 
ingredient  identified  in  §  356.11. 

(c)  Any  anesthetic/analgesic  active 
ingredient  identified  in  §  356.10  may  be 
combined  with  any  astringent  active 
ingredient  identifled  in  §  356.12. 


(d)  Any  anesthetic/analgesic  active 
ingredient  identifled  in  §  356.10  may  be 
combined  with  any  decongestant  active 
ingredient  identified  in  S  356.15. 

(e)  Any  anesthetic/analgesic  active 
ingredient  identified  in  S  356.10  may  be 
combined  with  any  demulcent  active 
ingredient  identified  in  §  356.16. 

(f)  Any  anesthetic/analgesic  active 
ingredient  identified  in  %  356.10  may  be 
combined  %vith  any  antimicrobial  active 
ingredient  identified  in  §  356.11  and  with 
any  astringent  active  ingredient 
identified  in  §  356.12. 

(g)  Any  anesthetic/anidgesic  active 
ingredient  identified  in  §  356.10  may  be 
combined  with  any  antimicrobial  active 
ingredient  identified  in  §  356.11  and  with 
any  decongestant  active  ingredient 
identified  in  $356.15. 

(h)  Any  anesthetic/analgesic  active 
ingredient  identified  in  §  356.10  may  be 
combined  with  any  antimicrobial  active 
ingredient  identified  in  §  356.11  and  with 
any  demulcent  active  ingredient 
identified  in  S  356.16. 

(i)  Any  cmtimicrobial  active  ingredient 
identified  in  §  356.11  may  be  combined 
with  any  astringent  active  ingredient 
identified  in  %  356.12. 

(j)  Any  antimicrobial  active  ingredient 
identified  in  §  356.11  may  be  combined 
with  any  decongestant  active  ingredient 
identified  in  §  356.15. 

(k)  Any  antimicrobial  active 
ingredient  identified  in  §  356.11  may  be 
combined  with  any  demulcent  active 
ingredient  identified  in  S  356.16. 

Subpart  C  [Reserved] 

Subpart  D— labeling 

§356.50    Labeling  of  anesthetic/anaigeeic 
drug  products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  follows. 

(1)  For  all  products  containing  aspirin 
identified  in  §  356.10(a),  the  product  is 
identified  as  an  "oral  health  care 
analgesic." 

(2)  For  all  products  containing  an 
ingredient  identified  in  §  356.10(b] 
through  §  356.10(i),  the  product  is 
identified  an  an  "oral  health  care 
anesthetic"  or  as  an  "oral  health  care 
anesthetic/analgesic." 

(b)  Indications.  The  labeling  of  the 
product  contains  a  statement  of  the 
indications  under  the  heading 
"Indications"  that  is  limited  to  the 
phrase  "For  the  temporary  relief  of 
occasional  minor  irritation,  pain,  sore 
mouth,  and  sore  throat." 
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(0)  Wtrntingt.  "Bw  libdUm  <rf  tii» 
praduet  oontain*  tbs  fuHuwiu^  warnings 
under  die  beaiflftg  "Wandogs": 

(1)  For  allprodacta  contaiaing  any 
ingredient  identified  in  §  336. 10.  (i) 
"Scwia  Of'  pusislmt  soro  diroaf  or  sora 
dmmt  aecoiapanied  by  Ugh  fever, 
headache,  nausea,  and  vomiting  may  be 
scrioas.  Consult  physician  prompdy.  Do 
not  use  more  than  2  days  or  adoiinister 
to  children  under  3  years  of  age  unless 
directed  by  a  physician." 

(ii)  "Discontinue  use  and  consult  a 
physician  if  iiritation  persists  or 
increases,  or  a  rash  appears  on  the 
skin." 

(2)  For  products  containing  aspirin 
identified  in  §  356.10(a).  (i)  "Do  not  use 
if  you  are  sensitive  or  allergic  to 
aspirin." 

(ii)  "Do  not  use  if  you  have  a  bleeding 
problem  or  if  you  are  taking  an 
anticoagulant  drug." 

(iii)  "Do  not  use  without  a  physician's 
or  dentist's  advice  if  your  mouth  is 
highly  irritated  or  ulcerated." 

(iv)  "Do  not  use  after  surgery  in  the 
mouth  and  throat" 

(v)  "Provide  good  fhiid  intake  when 
aspirin  or  aspirin-containing 
preparations  are  used." 

(3)  For  products  containing  any 
ingredient  identified  in  §  356.10  when 
used  in  thefonn  of  gargles, 
mouthwashes,  or  rinses.  "Try  to  avoid 
swallowing  this  product." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions." 

(1)  For  products  containing  aspirin 
identified  in  §  356.10(a).  The  topical 
dosage  of  aspirin  is  incorporated  in  a 
chewing  gum  base.  Adults:  chew  420 
milligrams  of  aspirin  as  needed,  not  to 
exceed  3,360  milligrams  in  24  hours. 
Children  6  to  under  12  years  of  age: 
Chew  210  to  420  milligrams  of  aspirin  as 
needed,  not  to  exceed  1,680  milligrams 
in  24  hours.  Children  3  to  under  6  years 
of  age:  Chew  210  milligrams  of  aspirin 
as  needed,  not  to  exceed  630  milligrams 
in  24  hours.  For  children  under  3  years 
of  age,  there  is  no  recommended  dosage 
except  unduer  the  advice  and 
supervision  of  a  dentist  or  physician. 

(2)  For  products  containing 
benzocaine  identified  in  §  356. 10(b). 
Topical  dosage  for  adults  and  children  3 
years  of  age  and  older  is  a  S-  to20- 
percent  solution  (spray)  or  gel  used  not 
more  than  three  to  four  times  daily  or  a 
lozenge  containing  2  to  15  milligrams 
taken  every  2  hours,  if  necessary.  For 
children  under  3  years  of  age,  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician. 


(9)  Forptoducts  coataimti^  bmtayl 
(deohol  idantifltdia  §3BaJOfc).  Topical 
doMge  ^  adBl1»  aao  chttdMn  9  yvars  of 
age  and  older  Is  a  OJ^  to  lO-petQent 
solati(Hi  (rinse,  raondNvash.  spray,  or 
drops)  ased  not  more  than  ttese  to  four 
times  dady  or  a  koange  containing  100 
to  500  milligrBras  taken  every  2  hours,  if 
necessary.  For  children  under  9  years  of 
age.  there  is  no  raGammended-dosage 
except  under  the  advice  and  supervision 
of  a  dmtist  or  physician. 

(4)  For  products  containing  dy alanine 
hydrochJoride  identified  in  §  356. 10(d). 
Topical  dosage  for  adults  and  children  3 
years  of  age  and  older  is  a  0.0!^  to  0.10- 
percent  solutim  (rinse,  mouthwash, 
gargle,  or  spray)  used  not  more  than 
three  to  four  times  daily  at  a  lozenge 
containing  1  to  3  milligrams  taken  every 

2  hours,  if  necessary.  For  children  under 

3  years  of  age,  there  is  no  recommended 
dosage  except  under  the  advice  and 
supervision  of  a  dentist  or  physician. 

(5)  For  products  containing 
hexylreaorcinol  identified  in  §  3S6.10(e). 
Topical  dosage  for  adults  and  children  3 
years  of  age  and  older  is  a  0.05-  to  0.1- 
percent  solution  (rinse,  mouthwash, 
gargle,  or  spray)  used  not  more  than 
three  to  four  times  daily  or  a  lozenge 
containing  2  to  4  milligrams  taken  every 

2  hours,  if  necessary.  For  children  under 

3  years  of  age,  there  is  no  recommended 
dosage  except  under  the  advice  and 
supervision  of  a  dentist  or  physician. 

(6)  For  products  containing  menthol 
identified  in  §  356.10(f).  Topical  dosage 
for  adults  and  children  3  years  of  age 
and  older  is  a  0.04-  to  2.0-percent 
solution  (rinse,  mouthwash,  gargle,  or 
spray)  used  not  more  than  three  to  four 
times  daily  or  a  lozenge  containing  2  to 
20  milligrams  taken  every  2  hours,  if 
necessary.  For  children  under  3  years  of 
age,  there  is  no  recommended  dosage 
except  imder  the  advice  and  supervision 
of  a  dentist  or  physician. 

(7)  For  products  containing  phenol 
identified  in  §  356.10(g)  Topical  dosage 
for  adults  and  children  3  years  of  age 
and  older  is  a  0.5-  to  1.5-percent  aqueous 
solution  (rinse,  mouthwash,  gargle,  or 
spray)  used  not  more  than  three  to  four 
times  daily  or  a  lozenge  containing  10  to 
50  milligrams  taken  every  2  hours,  if 
necessary.  For  children  under  3  years  of 
age.  there  is  no  recommended  dosage 
except  under  the  advice  and  supervision 
of  a  dentist  or  physician. 

(8)  For  products  containing  phenolate 
sodium  identified  in  §  356.10(h).  Topical 
dosage  for  adults  and  children  3  years  of 
age  andtflder  is  an  aqueous  solution 
(rinse,  mouthwash,  gargle,  or  spray) 
containing  phenolate  sodium  equivalent 
to  a5  to  1.5  percent  phenol  used  not 
more  than  three  to  four  times  daily  or  a 
lozenge  containing  phenolate  sodium 


eqi^valaal  ti»l»to  SO  i 
phenol  taken  every  2  hoon^  if  neoeseary. 
Foe  children  oader  9  jraaw  ol  age.  there 
is  BaTeoemmendBd  dosage  except  under 
the  advice  and  sapernsion  of  a  dentist 
or  phyeieJMt. 

(9)  For  products  containing  sal  icy  1 
alcohol  identified  in  §  35610(i).  Topical 
dosage  for  aduhs  and  children  3  years  of 
age  and  older  is  a  1-  te  0  percent 
aqueous  sohitien  (rinse,  mouthwash, 
gargle,  or  spray)  used  not  more  than 
three  to  four  times  daily  or  a  lozenge 
containteg  50  to  lOO  milligrams  taken 
every  2  hours,  if  necessary.  For  children 
under  3  years  of  age,  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician. 

9386^1    LabeHng  of  andmicrobW  dni0 
products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  an  "oral  health  care 
antimicrobial." 

(b)  Indications.  [Reserved] 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  For  all  products  containing  any 
ingredient  identified  in  §356.11.  (i) 
"Severe  or  persistent  sore  throat  or  sore 
throat  accompanied  by  high  fever, 
headache,  nausea,  and  vomiting  may  be 
serious.  Consult  physician  promptly.  Do 
not  use  more  than  2  days  or  administer 
to  children  under  3  years  of  age  unless 
directed  by  a  physician." 

(ii)  "Discontinue  use  and  consult  a 
physician  if  irritation  persists  or 
increases,  or  a  rash  appears  on  the 
skin." 

(2)  For  products  containing  any 
ingredient  identified  in  §  356.11  when 
used  in  the  form  of  gargles, 
mouthwashes,  or  rinses.  "Try  to  avoid 
swallowing  this  product." 

(d)  Directions.  [Reserved] 

9384.S2    LabaNng of astrtgent drug 
products. 

(a)  Statement  of  identity.  The  labehng 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  an  "oral  health  care 
astringent" 

(b)  Indications.  The  labeling  of  the 
product  contains  a  statement  of  the 
indications  under  the  heading 
"Indications"  that  is  limited  to  the 
phrase  "Aids  in  the  temporary  relief  of 
occasional  minor  irritation,  pain,  sore 
mouth,  and  sore  throat 

(c)  Warnings.  The  labeling  of  the' 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 
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(1)  For  all  products  containing  any 
ingredient  identified  in  §  356.12.  (i) 
"Severe  or  persistent  sore  throat  or  sore 
throat  accompanied  by  high  fever, 
headache,  nausea,  and  vomiting  may  be 
serious.  Consult  physician  promptly.  Do 
not  use  more  than  2  days  or  administer 
to  children  under  3  years  of  age  unless 
directed  by  a  physician." 

(ii)  "Discontinue  use  and  consult  a 
physician  if  irritation  persists  or 
increases,  or  a  rash  appears  on  the 
skin." 

(2)  For  products  containing  any 
ingredient  identified  in  §  356.12  when 
used  in  the  form  of  gargles, 
mouthwashes,  or  rinses.  'Try  to  avoid 
swallowing  this  product." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions." 

(1)  For  products  containing  alum 
identified  in  §  356.12(a).  Topical  dosage 
for  adults  and  children  3  years  of  age 
and  older  is  a  0.2-  to  0.5-percent  aqueous 
solution  (rinse,  gargle,  or  spray)  or  swab 
used  not  more  than  three  to  four  time 
daily.  For  children  under  3  years  of  age, 
there  is  no  recommended  dosage  except 
under  the  advice  and  supervision  of  a 
dentist  or  physician. 

(2)  For  products  containing  zinc 
chloride  identified  in  §  356.12(b). 
Topical  dosage  for  adults  and  children  3 
years  of  age  and  older  is  a  0.1-  to  0.25- 
percent  solution  (rinse  or  mouthwash)  or 
swab  used  three  to  four  times  daily.  For 
children  imder  3  years  of  age,  there  is  no 
recommended  dosage  except  imder  the 
advice  and  supervision  of  a  dentist  or 
physician. 

S356.S4    LabcNng  of  dabrtdlng  agwit  drug 
product*. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  estabUshed 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  an"oral  health  care 
debriding  agent." 

(b)  Indications.  The  labeling  of  the 
product  contains  a  statement  of  the 
indications  under  the  heading 
"Indications"  that  is  limited  to  the 
phrase  "Aids  in  the  removal  of  phlegm, 
mucus,  or  other  secretions  in  the 
temporary  relief  of  discomfort  due  to 
occasional  sore  throat  and  sore  mouth." 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  For  all  products  containing  any 
ingredient  identified  in  §  356.14.  [i] 
"Severe  or  persistent  sore  throat  or  sore 
throat  accompanied  by  high  fever, 
headache,  nausea,  and  vomiting  may  be 
serious.  Consult  physician  promptly.  Do 
not  uM  more  than  2  days  or  administer 


to  childen  under  3  years  of  age  unless 
directed  by  a  physician." 

(ii)  "Discontinue  use  and  consult  a 
physician  if  irritation  persists  or 
increases,  or  a  rash  appears  on  the 
skin." 

(2)  For  products  containing  any 
ingredient  identified  in  §  356.14  when 
used  in  the  form  of  gargles, 
mouthwashes,  or  rinses.  'Try  to  avoid 
swallowing  this  product." 

(d)  Directions.  The  labeling  of  the 
products  contains  the  following 
information  under  the  heading 
"Directions." 

(1)  For  products  containing  carbamide 
peroxide  identified  in  §  356.14(a). 
Topical  dosage  for  adults  and  children  3 
years  of  age  and  older  is  a  solution 
(rinse,  gaigle,  or  spray)  containing  10  to 
15  percent  carbamide  peroxide  in 
anhydrous  glycerin  or  water  used  not 
more  than  three  to  lo\a  times  daily.  For 
children  under  3  years  of  age,  there  is  no 
recommended  dosage  except  under  the 
advice  and  supervision  of  a  dentist  or 
physician. 

(2)  For  products  containing  hydrogen 
peroxide  identified  in  §  356. 14(b). 
Topical  dosage  for  adults  and  children  3 
years  of  age  and  older  is  a  solution 
(rinse,  mouthwash,  gargle,  or  spray] 
containing  hydrogen  peroxide  (3 
percent)  diluted  with  an  equal  part  of 
water  or  swab  used  not  more  than  three 
to  four  times  daily.  For  children  under  3 
years  of  age,  there  is  no  recommended 
dosage  except  under  the  advice  and 
supervision  of  a  dentist  or  physician. 

(3)  For  products  containing  sodium 
bicarbonate  identified  in  §  356.14(c). 
Topical  dosage  for  adults  and  children  3 
years  of  age  and  older  is  a  solution 
(gargle)  prepared  by  combining  5  to  10 
percent  sodium  bicarbonate  with  one- 
half  teaspoonful  of  sodium  chloride 
(table  salt)  in  a  glass  (8  ounces]  of  warm 
water  used  not  more  than  three  to  four 
times  daily.  For  children  under  3  years 
of  age,  there  is  no  recommended  dosage 
except  under  the  advice  and  supervision 
of  a  dentist  or  physician. 

§356.55    Laboirtg of dMongMtwit drug 
products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  estabUshed 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  an  "oral  health  care 
decongestant." 

(b)  Indications.  [Reserved] 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  For  all  products  containing  any 
ingredient  identified  in  §  356.15.  (i) 
"Severe  or  persistent  sore  throat  or  sore 
throat  accompanied  by  high  fever, 
headache,  nausea,  and  vomiting  may  be 


serious.  Consult  physician  promptiy.  Do 
not  use  more  than  2  days  or  administer 
to  children  under  3  years  of  age  unless 
directed  by  a  physician." 

(ii)  "Discontinue  use  and  consult  a 
physician  if  irritation  persists  or 
increases,  or  a  rash  appears  on  the 
skin." 

(2)  For  products  containing  any 
ingredient  identified  in  §356.15  when 
used  in  the  form  of  gargles, 
mouthwashes,  or  rinses.  'Try  to  avoid 
swallowing  this  product" 

(d)  Directions.  [Reserved] 

S356.S6    LabaMngofdamulcorrtdrug 
products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  an  "oral  health  care 
demulcent" 

(b)  Indications.  The  labeling  of  the 
product  contains  a  statement  of  the 
indications  under  the  heading 
"Indications"  that  is  limited  to  the 
phrase  "Aids  in  the  temporary  relief  of 
minor  discomfort  and  protects  irritated 
areas  in  sore  mouth  and  sore  throat" 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1)  For  all  products  containing  any 
ingredient  identified  in  §  356. 16.  (i) 
"Severe  or  persistent  sore  throat  or  sore 
throat  accompanied  by  high  fever, 
headache,  nausea,  and  vomiting  may  be 
serious.  Consult  physician  promptly.  Do 
not  use  more  than  2  days  or  administer 
to  children  under  3  years  of  age  unless 
directed  by  a  physician." 

(ii)  'THscontinue  use  and  coiisult  a 
physician  if  irritation  persists  or 
increases,  or  a  rash  appears  on  the 
skin." 

(2)  For  products  containing  any 
ingredient  identified  in  §356.16  when 
used  in  the  form  of  gargles, 
mouthwashes,  or  rinses.  "Try  to  avoid 
swallowing  this  product" 

(3)  For  products  containing  glycerin 
identified  in  §  356.16(c).  "Do  not  use  full 
strength.  Dilute  with  two  or  three 
volumes  of  water." 

(d)  Directions.  The  labeling  of  the 
product  contains  the  following 
information  under  the  heading 
"Directions." 

(1)  For  products  containing  elm  bark 
identified  in  §  356.16(a).  Topical  dosage 
for  adults  and  children  3  years  of  age 
and  older  is  a  lozenge  (agar  or  water- 
soluble  gimi  base]  containing  10  to  15 
percent  elm  bark  taken  every  2  hours,  if 
necessary.  For  children  under  3  years  of 
age.  there  is  no  recommended  dosage 
except  under  the  advice  and  supervision 
of  a  dentist  or  physiraan. 
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(2)  For  products  containing  gelatin 
identified  in  §  356.16(b).  Topical  dosage 
for  adults  and  children  3  years  of  age 
and  older  is  a  5-  to  10-percent  aqueous 
solution  (rinse,  gargle,  or  spray],  swab, 
or  lozenge  or  gel  containing  a  sufficient 
quantity  to  form  a  solid  or  semisolid 
state  used  as  often  as  necessary.  For 
children  under  3  years  of  age,  there  is  no 
recommended  dosage  except  under  the 
advice  of  a  dentist  or  physician. 

(3)  For  products  containing  glycerin 
identified  in  §  356.16(c).  Topical  dosage 
for  adults  and  children  3  years  of  age 
and  older  is  a  solution  (rinse, 
mouthwash,  or  spray)  or  swab 
containing  glycerin  diluted  with  2  or  3 
parts  of  water  used  as  often  as 
necessary.  For  children  under  3  years  of 
age,  there  is  no  recommended  dosage 
except  tmder  the  advice  and  supervision 
of  a  dentist  or  physician. 

(4)  For  products  containing  pectin 
identified  in  §  356.16(d).  Topical  dosage 
for  adults  and  children  3  years  of  age 
and  older  is  a  solution  (rinse,  gargle,  or 
spray],  swab,  or  lozenge  or  gel  in 
quantities  sufficient  to  form  a  solid  or 
semisolid  state,  used  as  often  as 
necessary.  For  children  under  3  years  of 


age,  there  is  no  recommended  dosage 
except  under  the  advice  and  supervision 
of  a  dentist  or  physician. 

§  356.57  ^Labeling  of  axpcctorant  drug 
products. 

(a)  Statement  of  identity.  The  labeling 
of  the  product  contains  the  established 
name  of  the  drug,  if  any,  and  identifies 
the  product  as  an  "oral  health  care 
expectorant." 

(b)  Indications.  [Reserved] 

(c)  Warnings.  The  labeling  of  the 
product  contains  the  following  warnings 
under  the  heading  "Warnings": 

(1]  For  all  products  containing  any 
ingi:edient  identified  in  §  356.17.  (i) 
"Severe  or  persistent  sore  throat  or  sore 
throat  accompanied  by  high  fever, 
headache,  nausea,  and  vomiting  may  be 
serious.  Consult  physician  promptly.  Do 
not  use  more  than  2  days  or  administer 
to  children  under  3  years  of  age  unless 
directed  by  a  physician." 

(ii)  "Discontinue  use  and  consult  a 
physician  if  irritation  persists  or 
increases,  or  a  rash  appears  on  the 
skin." 

(2)  For  products  containing  any 
ingredient  identified  in  §  356.17  when 


used  in  the  form  of  gargles, 
mouthwashes,  or  rinses.  "Try  to  avoid 
swallowing  this  product." 

Interested  persons  may,  on  or  before 
August  23, 1982,  submit  to  the  Dockets 
Management  Branch  (HFA-305],  Food 
and  Drug  Administration,  Rm.  4-62,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
written  conmients  on  this  advance 
notice  of  proposed  rulemaking.  Three 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number  foimd 
in  brackets  in  the  heading  of  this 
document.  Comments  replying  to 
comments  may  also  be  submitted  on  or 
before  September  22, 1982.  Received 
conmients  may  be  seen  in  the  of^ce 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  March  31. 1982. 
Mark  Novitch, 
Acting  Commissioner  of  Food  and  Drugs. 

Dated:  May  13, 1982. 
Richard  S.  Schweiker, 
Secretary  of  Health  and  Human  Services. 

|FR  Doc.  82-13835  Filed  5-24-82:  8:45  am) 
BILUtM  CODE  4160-01-M 


id 

)re 
ts 
>d 
5600 


ay 

e 

und 


or 


Now  available 
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Government 
Manual  1981/82 


As  the  official  handbook  of  the  Federal  Govern- 
ment, the  Manual  is  the  best  source  of  information 
on  the  activities,  functions,  organization,  and  princi- 
pal ofHcials  of  the  agencies  of  the  legislative,  judi- 
cial, and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies,  international 
organizations  in  which  the  United  States  partici- 
pates, and  boards,  committees,  and  commissions. 

For  those  citizens  interested  in  where  to  go  and 
who  to  see  about  a  subject  of  particular  concern,  the 
Manual  provides  the  "Guide  to  Government  Infor- 
mation" section,  a  reference  to  an  agency's  state- 
ment of  organization  in  the  Federal  Register  or  Code 
of  Federal  Regulations,  and  comprehensive  name, 
subject,  and  agency  indexes.  Particularly  helpful  is 
each  agency's  "Sources  of  Information"  section, 
which  provides  addresses  and  telephone  numbers 
for  obtaining  speciHcs  on  consumer  activities,  con- 
tracts and  grants,  employment,  publications  and 
films,  and  many  other  areas  of  citizen  interest. 

Of  significant  historical  interest  is  Appendix  A, 
which  describes  the  agencies  and  functions  of  the 
Federal  Government  abolished  or  transferred  subse- 
quent to  March  4,  1933. 
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Comments  on  this  list  may  be  sent  to  Martha  Girard.  Director,  Executive  Agencies  Division  (NFE).  Office  of  the 
Federal  Register.  NARS/GSA.  Washington,  D.C.  20408.  Phone  (202)  523-5240  (not  a  toll  free  number). 
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The  President 

EXECimVE  ORDERS 

Foreign  assistance  and  arms  control  (EO  12365) 

Management  Intern  Ptoffasa,  Presidential  (EO 

12364) 

Executive  Agencies 

Agricultural  llariceting  Service 

RULES 

Milk  marketing  orders: 

Eastern  Colorado 

Oregon- Washington 

Agriculture  Department 

See  also  Agricultural  Marketing  Service. 

RUl£S 

Authority  delegations  by  Secretary  and  General 

Officers: 
Marketing  and  Inspection  Services,  Assistant 
Secretary,  et  aL;  Federal  Plant  Pest  Act  functions 
Marketing  and  Inspection  Services,  Assistant 
Secretary,  et  al.;  Lacy  Act  Amendments  of  1981 
functions 

NOTICES 

Agency  forms  submitted  to  0MB  for  review 
CMI  Aeronautics  Board 

NOTICES 

Airline  employee  protection  program 
Hearings,  etc.: 
Samoa  Airlines,  Inc.;  Rtness  investigation 

CivU  Rights  Conrnitesion 

NOTICES 

Meetings;  State  advisory  cooBmitteeR 
Nevada  (2  documents) 

ComnMfce  Department 

See  International  Trade  AdministraticMi:  National 
Oceanic  and  Atmospheric  Administration. 

Copyright  Office,  Ubrary  Of  Congress 

NOTICES 

Rights  of  creators  and  needs  of  users  of  works 
reproduced  by  certain  libraries  and  archives;  final 
comment  period  and  npoti  availabibty 

Customs  Service 

PROM)SEO  RULES 

Organization  and  functions;  field  organizations; 

ports  of  entry,  etcj 
Bridgeport,  Conn,  and  Providence.  ILL: 
consolidation  under  Boaton,  Mass.  District 

NOTICES 

Tariff  classification  of  imported  printing 
mechanisms;  proposed  correction;  inquiry 

Defense  Department 

NOTICES 

Meetings: 
Electron  Devices  Advisory  GnNqi  (2  documents) 
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22955 
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22957 
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22976 
22978 


22980 
22982 

22981 


23020 
23023 

23020 


Joint  Strategic  Target  banning  StaS  Scientific 

Advisory  Croup 

Science  Board  task  forces;  agenda  rimi^ 

Economic  Regulatory  Administration 

NOTICES 

Cmsent  orders: 

Williams  Exploration  Ca 
Remedial  orders: 

Cabrillo  Arco  et  al.  -  .  . 

Education  Department 

NOTICES 

Crantback  arrangements;  award  of  funds: 
District  of  Columbia 

Energy  Department 

See  also  Economic  Regulatory  Administratioa; 
Energy  Information  Administration;  Federal  Eoeigy 
Regulatory  Commission;  Hearings  and  Appeals 
Office,  Energy  Department 
NOTICES 

Intematimal  atomic  energy  agreements;  civil  uses: 
subsequent  arrangements: 

European  Atomic  Energy  Community  and 

Sweden 

Switzerland  and  European  Atomic  Energy 

Commimity 

Energy  mformafion  Achninistratton 

NOTICES 

Reporting  and  recordkeeping  requirements 

Enviioniwetrtal  Protection  Agency 

RULES 

Air  programs;  approval  and  promulgation;  State 
plans  for  designated  facilities  and  pollutants: 

Kentucky 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.: 

Nebraska 
Pesticide  chemicals  in  or  on  raw  agricultural 
commodities;  tolerances  and  exemptions,  etc.: 

Nitrapyrin 
Pesticides;  tolerances  in  food: 

Chlorothalonil 
PROPOSED  RULES 

Air  quality  implementaticKi  plans;  approval  and 
promulgation;  various  States,  eta: 

Indiana 

New  Hampshire 
Pesticide  chemicals  in  or  on  raw  agrtcuhnral 
commodities;  tolerances  and  exemptions,  etc: 

Benomyl 

Malathiod,  etc. 

Methyl  parathion 
NOTICES 

Pesticide,  Food  and  Feed  additive  petitions: 

Ciba-Geigy  Corp.  et  aL 

Oregon  Agriculture  Department 
Pesticides;  temporary  tolerances: 

Chlorothalonil 
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23021 

EM  Industries,  Inc. 

Federal  Reserve  System 

23022 

Pendimethalin 

NOTICES 

Toxic  and  hazardous  substances  control: 

Bank  holding  companies;  proposed  de  novo 

23021 

Premanufacture  notiflcation  requirements;  test 

nonbank  activities: 

marketing  exemption  applications 

23023 

Ramapo  Financial  Corp. 

23067 

Meetings;  Sunshine  Act 

Federal  Communications  Commission 

RULES 

Federal  Service  Impasses  Panel 

Common  carrier  services: 

RULES 

22958 

Satellite  service,  domestic  fixed;  space  station 

Organization  and  functions: 

applications,  processing  procedure 

22935 

Regional  offices;  New  York,  location  changes 

Radio  services,  special: 

_ 

22962 

Maritime  services;  Vessel  Traffic  Service  [VTS) 

Fisti  and  Wildlife  Service 

communications;  exclusive  availability  of 

NOTICES 

frequency  band  in  Houston  VTS  radio  protected 

23025 

Marine  mammal  permit  applications  (2  documents) 

Radio  stations;  table  of  assignments: 

General  Services  Administration 

22959 

Arkansas  and  Mississippi 

NOTICES 

22960 

Iowa 

Meetings: 

22961 

North  Dakota 
PROPOSED  RULES 

23023 

Advisory  Board 

Radio  stations;  table  of  assignments: 

Healtti  and  Human  Services  Department 

22987 

Texas 

See  Health  Resources  Administration;  National 

Television  stations;  table  of  assignments: 

Institutes  of  Health:  Public  Health  Service;  Social 

22988 
22985 

Iowa 
Montana 

Security  Administration, 

Federal  Energy  Regulatory  Commission 

RULES 

Natural  Gas  Policy  Act;  ceiling  prices  for  high  cost 

natural  gas  produced  from  tight  formations;  various 

States: 
22948        New  Mexico 

Public  Utihty  Regulatory  Policies  Act: 
22947        Cost  of  services  and  load  data;  extension  for 
initial  filing 

NOTICES 

Hearings,  etc.: 
23005        American  Municipal  Power-Ohio,  Ina.  et  aL 
23007        Appalachian  Power  Co. 

23007  Boston  Edison  Co. 

23008  Carolina  Power  &  Light  Co. 
23007        CMC  Energy,  Inc. 

23010        Foster,  Margery  Somers 

23008,       Hydro  Development  Group,  Inc.  (2  documents) 

23009  Illinois  Power  Co. 

23009  Indiana  4  Michigan  Electric  Co. 

23010  Lewis  County  Public  Utility  District  No.  1 

23011  North  Carolina  Electric  Membership  Corp. 
2301 1,  Pacific  Gas  &  Electric  Co.  {2  documents) 
23012 

23012  Siskiyou  County  Flood  Control  &  Water 
Conservation  District 

23013  Southeastern  Hydro-Power,  Inc.,  et  aL 

23014  Trans  western  Pipeline  Co. 

NOTICES 
23067     Meetings;  Sunshine  Act 

Federal  Home  Loan  Bank  Board 

NOTICES 

23067     Meetings;  Sunshine  Act 

Federal  Labor  Relations  Auttiorlty 

RULES 

Organization  and  functions: 
22935        Regional  offices;  New  York  location  changes 


23023 


23014 
23015 


23024 


22966 


22970 


22946 
22945 


Healtti  Resources  Administration 

NOTICES 

Meetings;  advisory  committees: 
July 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Applications  for  exceptioa* 

Cases  filed 
Special  refund  procedures;  implementation  and 
inquiry 

Housing  and  Urt>an  Development  Department 

NOTICES 

Authority  delegations: 
Assistant  Secretary  for  Housing,  Federal  Housing 
Commissioner  reject,  modify  or  suspend 
dispositions  authorized  by  Property  Disposition 
Committee;  correction 

Interior  Department 

See  Fish  and  Wildlife  Service;  Land  Management 
Bureau;  Surface  Mining  Reclamation  and 
Enforcement  Office. 

internal  Revenue  Service 

PROPOSED  RULES 
Income  taxes: 

Industrial  development  bonds  for  residential 

rental  housing 
Procedure  and  administration: 

Deposits  and  overstated  deposit  claims;  penalties 

for  underpayment 

Intemational  Trade  Administration 

RULES 

Export  licensing: 
Commodity  control  list;  exports  of  capacitors 
footnote  removed,  and  lithium  decontrol 
Commodity  policies  and  provisions,  special: 
clarification 
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23048 
23047 

23047 


23053 
23047 

23055 
23055 


22944  Distribution  license,  additional  nnclear 
restrictions;  interim 

22941        License  application;  simplification  and 
clarification 

22945  Permissive  reexports  under  General  License 
I ,       (GLV) 

|l    NOTICES 
Antidumping: 
22999        Steel  pipes  and  tubes  from  Japan;  postponement 
Organization,  functions,  and  authority  delegations: 
22996        International  Economic  Policy,  Assistant 

Secretary 
22996        International  Trade,  Deputy  Under  Secretary 

1    International  Trade  Commission 

I     NOTICES 
23046     Agency  forms  submitted  to  OMB  for  review  (2 

documents) 

Import  investigations: 
Chlorine  from  Canada 
Coin-operated  audiovisual  games  and 
components  (Pac-Man  and  Rally-X) 
Fall-harvested  fresh  white  or  Irish  potatoes  in 
selected  markets;  competitive  status  of  major 
supply  regions 

Fireplace  mesh  panels  from  Taiwan 
Miniature,  battery-operated,  all-terrain,  wheeled 
vehicles 

Molasses  from  France 
Motor  vehicles  and  equipment,  chemicals, 
including  pharmaceuticals,  and  office  and 
computing  machines;  impact  of  foreign  trade- 
related  performance  requirements  on  U.S. 
industry  and  foreign  investment  abroad 
Steel  rod  treating  apparatus  and  components 
Sugar  from  European  Communities 

Interstate  Commerce  Commission 

RULES 

Railroad  car  service  orders;  various  companies: 

Chicago,  Milwaukee,  St.  Paul  &  Pacific  Raifroad 

Co.;  track  use  by  various  railroads 
NOTICES 
Motor  carriers: 

Agricultural  cooperative  fransportation;  filing 

notices 

Finance  applications 

Permanent  authority  applications  (2  documents) 

Permanent  authority  applications;  correction 
Permanent  authority  applications;  restriction 
removals 

Temporary  authority  applications 
Rerouting  of  fraffic: 
All  raibroads 

i  Justice  Department 
See  Parole  Commission. 

Labor  Department 

See  Occupational  Safety  and  Health 
i  Administration. 

Land  Management  Bureau 

RULES 

Recreation  management 
National  trails  system;  motorized  vehicle  use, 
etc. 


23047 
23057 


22963 


23028 

23028 
23030, 
23034 
23033 
23028 

23031 

23046 


23102 


NOTICES 

Environmental  concerns;  designation  of  critical 

areas: 
23026        Henry  Mountain  Resource  Area,  Utah 

Withdrawal  and  reservation  of  lands,  proposed. 

etc.: 
23026        Idaho;  termination 

Legal  Services  CoqKKation 

NOTICES 
23067     Meetings;  Simshine  Act 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress. 

National  Credit  Union  Administration 

RULES 
22939     Charter  suspension  or  revocatioii.  and  involuntary 

Uquidation  procedures 

PROPOSED  RULES 
22964     Liquidity  reserve  requirements  deregulation 

National  Institutes  Of  Health 

NOTICES 

Meetings: 
23110        Recombinant  DNA  Advisory  Committee 

Recombinant  DNA  molecules  research: 
23110        Actions  under  guidelines,  proposed 

National  Oceanic  and  Atmosptteric 
Administration 

NOTICES 

Marine  mammal  permit  applications,  etc: 
22999        Dorsey;  Eleanor  M. 
23025        Envirosphere  Co. 
22999        Tel-Aviv  Dolphinarium  Ltd. 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  etc.: 
23063        Arkansas  Power  &  Light  Co. 

23063  Combustion  Engineering,  Inc. 

23064  CoDunonwealth  Edison  Co. 
23064        Virginia  Electric  &  Power  Co. 

23063  Export  license  applications  for  nuclear  facilities  or 
materials 

Meetings: 
23062        Reactor  Safeguards  Advisory  Committee 

23064  Reactor  Safeguards  Advisory  Committee 
cancellation 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 
Health  and  safety  standards: 
22972        Educational/scientific  diving;  inapplicability  of 

commercial  diving  operating  regulations; 

extension  of  time  and  hearing 

Parole  Commission 

PROPOSED  RULES 

Federal  prisoners;  paroling,  recommitting,  and 
supervising: 
22972        Appellate  hearings;  elimination  of  oral 

presentations  in  certain  cases,  etc.;  correction 

Postal  Rate  Commission 

NOTICES 

23067     Meetings;  Sunshine  Act 
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Public  Health  Service 
notk:es 

Organization,  functions,  and  authority  delegations: 
23024        National  Institutea  of  Health,  National  Cancer 
Institute 

Social  Security  Adminislration 

PROPOSED  RULES 
Social  security  benefits: 
22965        Annual  earnings  test 

State  Department 

NOTICES 

Bridge  permits,  applications: 
23064        Vanceboro,  Maine  and  St  Croix,  New 
Brunswick,  Canada 

Surface  Mining  Redamatfon  and  Enforcement 
Office 

RULES 

Permanent  program  submission;  Tarious  States: 
22950        Iowa 

PR0P06E0  RULES 

Abandoned  mine  land  reclamation  program;  plan 

submissions: 
22974        Oklahoma 

Permanent  program  submission;  various  States: 
22974        Indiana 


22975        Wyoming 
NOTICES 

23026     Coal  mining  operations,  undei^ground;  Mower 

Lumber  Co.  determination  of  valid  existing  rights  in 
Monongohela  National  Forest.  W.  Va. 

Textile  Agreements  implementation  Committee 

NOTICES 

Cotton,  wool  or  man-made  textiles: 
23000        Dominican  Republic 

Trade  Representative,  Office  of  United  States 

NOTICES 

Meetings: 

23065  Investment  Policy  Advisory  Committee 

Treasury  Department 

See  also  Customs  Service;  Internal  Revenue 

Service. 

NOTICES 

Notes,  Treasury: 

23066  S-1984  series 

Veterans  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
23066        Wisconsin  Veterans  Home,  King.  Wis.;  nursing 
care  facility  construction 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  12364  of  May  24,  1982 

The  Presidential  Management  Intern  Program 


By  the  author'ty  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States  of  America,  including  Sections  3301  and  3302  of  Title  5  of  the 
United  States  Code,  and  in  order  to  provide  for  the  recruitment  and  selecUon 
of  outstanding  employees  for  careers  in  public  sector  management  it  is  hereby 
ordered  as  follows:  '' 

Section  1.  There  is  hereby  reconstituted  tiie  Presidential  Management  Intern 
Program.  The  purpose  of  tiie  Program  is  to  attract  to  tiie  Federal  service 
outstandmg  men  and  women  from  a  variety  of  academic  disciplines  who  have 
a  clear  mterest  m.  and  commitment  to.  a  career  in  tiie  analysis  and  manage- 
ment of  pubhc  pohcies  and  programs.  Individuals  selected  for  tiie  Program  will 
be  known  as  Presidential  Management  Interns. 

Sec.  2.  Eligible  individuals  are  those  who  have  pursued  a  course  of  study  at 
tiie  graduate  level  which  demonstrates  both  an  exceptional  abiUty  and  tiie 
commitment  stated  above.  Such  individuals  at  tiie  time  of  application  must 
have  recentfy  received  or  must  expect  to  receive  soon  an  appropriate  ad- 
vanced degree. 

Sec.  3.  (a)  The  Office  of  Personnel  Management  shall  provide  specific  guid- 
ance as  to  what  constitutes  an  appropriate  advanced  degree. 

(b)  The  Office  of  Personnel  Management  shaU  develop  appropriate  procedures 
for  the  recruitinent,  nomination,  screening,  placement  and  continuing  career 
development  of  outstanding  individuals  possessing  tiie  qualifications  de- 
scribed above. 

(c)  In  developing  tiiose  procedures,  tfie  Office  of  Personnel  Management  shaU 
be  guided  by  the  following  principles  and  policies: 

(1)  The  number  of  new  Presidential  Management  Interns  selected  shall  not 
exceed  two  hundred  in  any  fiscal  year. 

(2)  Final  placement  of  Presidential  Management  Interns  shall  be  made  by  tfie 
head  of  the  department,  agency,  or  component  witiiin  tiie  Executive  Office  of 
tiie  President  in  which  tiie  Intern  is  to  be  employed,  or  by  tiie  designee  tiiereof. 

(3)  Universities  and  colleges  participating  in  tfie  Program  shall  make  nomina- 
tions for  tiie  Program.  In  making  nominations,  tfiey  shall  establish  competitive 
selection  processes  and  procedures  to  ensure  tiiat  all  applicants  receive 
careful  and  thorough  review. 

^?  "^J?^  P''°c^'^"'"es  so  developed  shall  provide  for  such  affirmative  actions  as 
tiie  Office  of  Personnel  Management  deems  appropriate  to  assure  equal 
employment  opportunity.  The  procedures  shall  also  provide  for  tiie  application 
of  appropriate  veterans  preference  criteria. 

Sec.  4.  (a)  Successful  candidates  shall  be  appointed  as  Presidential  Manage- 
ment Interns  to  positions  in  Schedule  A  of  tiie  excepted  service.  The  appoint- 
ment shall  not  exceed  two  years  unless  extended  by  tiie  Federal  departinent 
or  agency,  witii  the  concurrence  of  tiie  Office  of  Personnel  Management,  for  ud 
to  one  additional  year. 

(b)  Tenure  for  the  Presidential  Management  Interns  shall  be  governed  by  tfie 
following  principles  and  policies: 
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(1)  Assigned  responsibilities  shall  be  consistent  with  an  Intern's  educational 
background  and  career  interests,  and  the  purposes  of  this  Program. 

(2)  Continuation  in  the  Program  shall  be  contingent  upon  satisfactory  perform- 
ance by  the  Interns  throughout  the  internship  period. 

(3)  Except  as  provided  in  subsection  (4)  of  this  Section,  service  as  an  Intern 
shall  confer  no  rights  to  further  Federal  employment  in  either  the  competitive 
or  excepted  service  upon  the  expiration  of  the  internship  period. 

(4)  Competitive  civil  service  status  may  be  granted  to  Interns  who  satisfactori- 
ly complete  their  internships  and  meet  all  other  requirements  prescribed  by 
the  Office  of  Personnel  Management 

Sec.  5.  Tliose  individuals  who  are  currently  undergoing  the  process  of  selec- 
tion, or  who  were  selected  or  appointed  under  the  provisions  of  Executive 
Order  No.  12008  and  who  have  not  at  this  time  completed  their  scheduled 
period  of  excepted  service,  may  continue  their  internships  under  the  terms  of 
this  Order. 

Sec.  6.  The  Office  of  Personnel  Management  shall  prescribe  such  regulations 
as  may  be  necessary  to  carry  out  the  purposes  of  this  Order. 

Sec.  7.  Executive  Order  No.  12006  of  August  25, 1977  is  revoked. 


(PR  Doc  82-1447S 
Filed  5-24-82;  4:39  pml 
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Presidential  Documents 


Executive  Order  12385  of  May  24,  1982 

Foreign  Assistance  and  Anns  Control 


By  the  authority  vested  in  me  as  President  of  the  United  States  of  America  by 
Section  621  of  the  Foreign  Assistance  Act  of  1961,  as  amended  (22  U.S.C.  2381) 
and  Section  301  of  Title  3  of  the  United  States  Code,  it  is  hereby  ordered  as 
follows: 

Section  1.  Executive  Order  No.  12163.  as  amended,  entitled  "Administration  of 
Foreign  Assistance  and  Related  Functions."  is  further  amended  as  follows: 

(a)  At  the  end  of  Section  l-201(a)  add  the  following  new  paragraphs: 

"(22)  Section  725  of  the  International  Security  and  Development  Cooperation 
Act  of  1981; 

"(23)  Section  726  of  the  International  Security  and  Development  Cooperation 
Act  of  1981; 

"(24)  Section  728(b)  and  (d)  of  the  International  Security  and  Development 
Cooperation  Act  of  1981.". 

(b)  In  Section  l-701(d)  delete  "659"  and  "and  670(b)(1)"  and  insert  "620E, 
670(a)(2),  670(b)(2).  and  670(b)(3)"  between  "669(b)(1)"  and  "of  the  Act". 

(c)  In  Section  l-102(d),  delete  "301(e)(3)". 

(d)  In  Section  l-201(a)(l),  delete  "301(b),",  "301(e)(3),".  and  "302(a)(3),". 

(e)  In  Section  l-201(a)(ll).  delete  subsections  "(b)."  and  "(i),"  of  the  reference 
to  Section  620. 

(f)  Delete  Sections  l-201(a)(17)  and  (19)  and  renumber  the  remaining  para- 
graphs accordingly. 

(g)  In  Section  l-201(b),  delete  "620(i),". 

(h)  In  Section  l-501(a),  delete  paragraph  (1)  and  renumber  the  remaining 
paragraphs  accordingly. 

(i)  Delete  Section  l-701(f)  and  reletter  the  remaining  subsections  accordingly. 

(j)  In  Section  l-701(h).  delete  everything  follovdng  "(h)"  to  the  end  of  the 
section  and  insert  in  Ueu  thereof:  "Those  under  section  520  of  the  Foreign 
Assistance  and  Related  Programs  Appropriations  Act,  1982.  with  respect  to 
findings.". 
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Sec.  2.  Executive  Order  No.  11958,  as  amended,  entiUed  "Adminisb:ation  of 
Arms  Export  Controls."  is  further  amended  as  follows: 

(a)  In  Section  l(n),  add  at  the  end  thereof:  "The  Secretary  of  Defense  shall 
obtain  the  concurrence  of  the  Secretary  of  State  and  the  Secretary  of  the 
Treasury  on  any  determination  proposed  under  the  authority  of  Section  42(c) 
of  the  Act.". 

(b)  In  Section  l(o),  delete  everything  following  "(o)"  to  the  end  of  the  section 
and  insert  in  lieu  thereof:  "Those  under  Sections  52(b)  and  53  of  the  Act  to  the 
Secretary  of  Defense.". 

(c)  At  the  end  of  Section  1,  insert  the  following  new  paragraph:  "(p)  Those 
under  Sections  61  and  62(a)  of  tiie  Act  to  the  Secretary  of  Defense.". 


[FR  Doc.  82-14476 
Filed  S-24-B2;  4:40  pm] 
Billing  code  3195-01-M 


a 


crvAAiUk^ 


THE  WHITE  HOUSE, 
May  24.  1982. 


\  \X-9^tL><y^^ 


970^ 


Rules  and  Regulations 


Federal  Register 

Vol.  47,  No.  102 
Wednesday,  May  26,  1982 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  appficabilrty  and  legal  effect,  most 
of  wtMch  are  keyed  to  and  codified  in 
the'  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 
Prices  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
month. 


FEDERAL  LABOR  RELATIONS 
AUTHORITY,  GENERAL  COUNSEL  OF 
THE  FEDERAL  LABOR  RELATIONS 
AUTHORITY.  AND  FEDERAL  SERVICE 
IMPASSES  PANEL 

5  CFR  Oh.  XfV 

Regional  Office;  Location  Change 

aqenct:  Federal  Labor  Relations 

Authority  {including  the  General 

Counsel  of  the  Federal  Labor  RelationB 

Authority)  and  Federal  Service 

Impasses  Panel. 

action:  Amendment  of  rules  and 

regulations. 

summary:  This  document  amends 
Appendbc  A,  paragraph  (d)(2)  (45  FR 
80467.  Dec.  5. 1980)  of  the  rules  and 
regulations  of  the  Federal  Labor 
Relations  Authority  (Authority),  General 
Counsel  of  the  Federal  Labor  Relations 
Authority  (General  Counsel),  and 
Federal  Service  Impasses  Panel  (Panel), 
published  at  5  CFR  Part  2400  et  seq.,  to 
establish  a  new  office  address  for  the 
location  of  the  Authority's  New  York, 
New  York  Regional  Office.  The  New 
York  Regional  Office's  telephone 
numbers  have  not  been  changed. 
EFFECTIVE  DATE:  May  17, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 

Laurence  M.  Evans,  Assistant  General 
Counsel  (202)  382-0811. 
SUPPLEMENTARY  INFORMATION:  Elective 
January  28, 1980,  the  Authority,  General 
Counsel  and  Panel  published  at  45  FR 
3482.  January  17. 198a  final  rules  and 
regulations  to  govern  the  processing  of 
cases  by  the  Authority.  General  Counsel 
and  Panel  under  Chapter  71  of  Title  5  of 
the  United  States  Code.  (5  CFR  Part  2400 
et  seq.  (1981).)  These  rules  and 
regulations  are  required  by  Title  VII  of 
the  Civil  Service  Reform  Act  of  1978  and 
are  set  forth  In  5  CFR  Part  2400  et  seq. 
(1981).  Appendix  A,  paragraph  (d)  of  the 


foregoing  rules  and  regulations  sets  forth 
office  addresses  and  telephone  numbers 
of  the  Regional  Directors  of  the 
Authority.  This  amendment  sets  forth 
the  changed  office  address  of  the  New 
York,  New  York  Regional  Office  of  the 
Authority.  The  New  York  Regional 
Office's  telephone  numbers  have  not 
been  changed.  Accordingly,  in  Appendix 
A  to  Chapter  XTV,  paragraph  (d)(2)  of 
the  Authority,  General  Counsel,  and 
Panel  rules  and  regulations  (5  CFR  Part 
2400  et  seq.  (1981))  is  amended  to  read 
as  follows: 

Appendix  A  to  5  CFR  Ch.  XVI— Currant 
Addresses  and  Geographic  lurisdictions 
*         »         *         •         • 

(d)  The  Office  addresses  of  Regional 
Directors  of  the  Authority  are  as  follows: 

***** 

(2)  New  York.  New  York  Regional  Office— 
26  Federal  Plaza,  Room  24-102,  New  York, 
New  York  10278.  Telephone:  FTS-284-4934; 
Commercial— (212)  284^t934. 

(5  U.S.C.  7134) 

Dated:  May  2D,  1982. 
Federal  Labor  Relations  Authority. 

For  the  Authority. 
James  J.  Shepard, 
Executive  Director. 

For  the  "General  Counsel 
S.  Jesse  Reuben, 
Deputy  General  Counsel. 

[FR  Doc  82-14323  Filed  S-2&-82:  ftM  am] 
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DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 
7  CFR  Part  2 

Revision  of  Delegations  of  Authority 

agency:  Office  of  the  Secretary.  USDA. 
action:  Final  rule. 

summary:  This  document  revises  the 
delegations  of  authority  from  the 
Secretary  and  general  officers  of  the 
Department  to  assign  certain  functional 
responsibilities  under  the  Lacey  Act 
Amendments  of  1981. 
effective  date:  May  26, 1982. 
FOR  FURTHER  INFORMATION  CONTACR 

John  C  Prey.  Animal  and  Plant  Healtti 
Inspection  Service,  U.S.  Department  of 
Agriculture,  Hyattsville.  MD  20782  (301- 
436-5591). 


SUPPLEMENTARY  RIFORMATWN:  The 

delegations  of  authority  by  the  Secretary 
of  Agriculture  and  general  officers  of  the 
Department  are  being  amended  to 
provide  that  the  Assistant  Secretary  for 
Marketing  and  Inspection  Services  and 
the  Administrator,  Animal  and  Plant 
Health  Inspection  Service  (APHIS),  are 
responsible  for  administering  the 
provisions  of  the  Lacey  Act 
Amendments  of  1981  (16  U.S.C  3401- 
3408),'which  pertain  to  the  importation 
and  exportation  of  certain  plants.  The 
plants  protected  by  the  Lacey  Act 
Amendments  of  1981  are  any  wild  plants 
which  are  indigenous  to  any  States 
which  are  either  listed  on  (A)  an 
appendix  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora,  or  (B) 
listed  pursuant  to  any  State  law  that 
provides  for  the  conservation  of  plants 
threatened  with  extinction. 

The  Department  believes  that  this 
delegation  conforms  to  the  mission  of 
APHIS  and  that  placing  responsibility 
for  the  provisions  of  the  Lacey  Act 
Amendments  of  1981  with  the  Assistant 
Secretary  for  Marketing  and  Inspection 
Services  and  with  the  Administrator. 
Animal  and  Plant  Health  Inspection 
Service,  will  enable  the  Department  to 
serve  the  public  more  efficiently. 
TTierefore,  the  delegations  of  authority 
by  the  Secretary  of  Agriculture  and 
general  officers  of  the  Department  are 
being  amended  to  provide  that  the 
Assistant  Secretary  for  Marketing  and 
Inspection  Services  and  the 
Administrator,  Animal  and  Plant  Health 
Inspection  Service,  are  responsible  for 
enforcing  the  provisions  of  the  Lacey 
Act  Amendments  of  1981  which  pertain 
to  the  importation  or  exportation  of 
plants  protected  by  these  Amendments. 

This  rule  relates  to  internal  agency 
management  and.  therefore,  pursuant  to 
5  U.S.C  553,  it  is  found  upon  good  cause 
that  notice  and  other  public  procedures 
with  respect  thereto  are  impractical  and 
contrary  to  the  pubUc  interest,  and  good 
cause  is  found  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  Executive  Order  12291. 

Finally,  this  action  is  not  a  rule  as 
defined  by  Pub.  L  96-354,  the 
Regulatory  Flexibility  Act,  and  thua  ia 
exempt  from  the  provisions  of  that  Act. 
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List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

Accordingly,  7  CFR  Part  2  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  2 
reads  as  follows: 

Authority:  5  U.S.C.  301  and  Reorganization 
Plan  No.  2  of  1953,  unless  otherwise  noted. 

Subpart  C— Delegations  of  Autttority 
to  the  Deputy  Secretary,  ttie  Under 
Secretary  for  International  Affairs  and 
Commodity  Programs,  the  Under 
Secretary  for  Small  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

2.  Section  2.17  is  amended  by  adding  a 
new  paragraph  (b](35]  to  read  as 
follows: 

§2.17  Delegations  of  auttKMlty  to  ttw 
Assistant  Secretary  for  Marlteting  and 
Inspection  Services. 

***** 

(b)  •  •  • 

(35)  Lacey  Act  Amendments  of  1981 
(16  U.S.C.  3401-3408). 


Subpart  F— Delegations  of  AuttKMlty 
by  the  Assistant  Secretary  for 
Marketing  and  Inspection  Services 

3.  Section  2.51  is  amended  by  adding  a 
new  paragraph  (a)(36)  to  read  as 
follows: 

92.51    Administrator,  Animal  and  PlanI 
Health  Inspection  Service. 

(a)  •  *  * 

(36)  Lacey  Act  Amendments  of  1981 
(16  U.S.C.  3401-3408). 

For  Subpart  C: 
Dated:  May  20, 1982. 
John  R.  Block, 

Secretary  of  Agriculture. 

For  Subpart  F: 
Dated:  May  20. 1982. 
C  W.  McMillan. 

Assistant  Secretary  for  Marketing  and 
Inspection  Services. 

(FR  Doc  82-14292  FIM  »-2S-e2:  8:45  amj 
BILLma  CODE  S410-01-M 


7  CFR  Part  2 

Revision  of  Delegations  of  Authority 

aqcncy:  Office  of  the  Secretary.  USOA. 
action:  Final  rule. 


summary:  This  document  revises  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  general 
officers  of  the  Department  to  assign 
functional  responsibilities  for  the 
Federal  Plant  Pest  Act.  as  amended  by 
Section  1119  of  Pub.  L  97-98.  and  to 
reserve  to  the  Secretary  the  authority, 
under  specific  criteria,  to  declare  that  an 
extraordinary  emergency  exists  because 
of  the  presence  of  certain  plant  pests 
which  seriously  threaten  crops,  other 
plant  life  or  plant  products  of  the  United 
States. 

EFFECTIVE  DATE:  May  26, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  C.  Frey,  Animal  and  Plant  Health 
Inspection  Service.  U.S.  Department  of 
Agriculture.  Hyattsville.  MD  20782  (301- 
436-5591). 

SUPPUEMENTARY  INFORMATION:  The 
delegations  of  authority  by  the  Secretary 
of  Agriculture  and  general  officers  of  the 
Department  are  being  amended  to 
provide  that  the  Assistant  Secretary  for 
Marketing  and  Inspection  Services  and 
the  Administrator.  Animal  and  Plant 
Health  Inspection  Service  (APHIS),  are 
responsible  for  protecting  against  the 
introduction  and  dissemination  of  plant 
pests  through  enforcement  of  the 
provisions  of  the  Federal  Plant  Pest  Act. 
as  amended,  except  that  the  authority  to 
declare  that  an  extraordinary 
emergency  exists  is  reserved  to  the 
Secretary.  There  is  authority  for  such  a 
determination,  whenever,  among  other 
things,  the  Secretary  determines  that  an 
extraordincuy  emergency  exists  because 
of  the  presence  of  certain  plant  pests  on 
any  premises  in  the  United  States,  and 
that  the  presence  of  such  plant  pests 
anywhere  in  the  United  States  threatens 
the  crops,  other  plant  life,  or  plant 
products  of  the  United  States. 

The  Department  believes  that  this 
delegation  conforms  to  the  mission  of 
APHIS  and  that  it  will  enable  the 
Department  to  serve  the  public  more 
efficiendy.  Therefore,  the  delegations  of 
authority  by  the  Secretary  of  Agriculttue 
and  general  officers  of  the  Department 
are  being  amended  to  provide  that  the 
Assistant  Secretary  for  Marketing  and 
Inspection  Services  and  the 
Administrator,  Animal  and  Plant  Health 
Inspection  Service,  are  responsible  for 
enforcing  the  Federal  Plant  Pest  Act.  as 
amended,  with  the  authority  contained 
in  the  Act  for  the  declaration  of  an 
extraordinary  emergency  reserved  to  the 
Secretary. 

This  rule  relates  to  internal  agency 
management  and,  therefore,  pursuant  to 
5  U.S.C.  553.  it  is  found  upon  good  cause 
that  notice  and  other  public  procedures 
with  respect  thereto  are  impractical  and 
contrary  to  the  public  interest,  and  good 


cause  is  found  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Further,  since  this  rule  relates  to  internal 
agency  management,  it  is  exempt  from 
the  provisions  of  Executive  Order  12291. 
Finally,  this  action  is  not  a  rule  as 
defined  by  Pub.  L  96-354,  the 
Regulatory  Flexibility  Act,  and  thus  is 
exempt  from  the  provisions  of  that  Act. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

Accordingly.  7  CFR  Part  2  is  amended 
as  follows: 

1.  The  authority  citation  for  Part  2 
reads  as  follows: 

Authority:  5  U.S.C.  301  and  Reorganization 
Plan  No.  2  of  1953,  unless  otherwise  noted. 

Subpart  C— Delegations  of  Autttortty 
to  the  Deputy  Secretary,  the  Under 
Secretary  for  International  Affairs  and 
Commodity  Programs,  ttw  Under 
Secretary  for  Small  Community  and 
Rural  Development,  and  Assistant 
Secretaries 

2.  Section  2.17  is  amended  by  revising 
paragraph  (b)(5)  to  read  as  follows: 

§2.17  Delegationa  of  authority  to  the 
Assistant  Secretary  for  Marketing  and 
Inspection  Services. 

*         *         *         •         • 

(b)  •  •  • 

(5)  The  Federal  Plant  Pest  Act.  as 
amended  (7  U.S.C.  150aa-150jj). 

3.  Section  2.18  is  amended  by  adding  a 
new  paragraph  (b)(4)  to  read  as  follows: 

9  2.18    ReservatkMW  of  authority. 


(b)  •  •  • 

(4)  Determination  that  an 
extraordinary  emergency  exists  under 
the  criteria  in  Section  105(b)(1)  of  the 
Federal  Plant  Pest  Act,  as  amended,  (7 
U.S.C.  150dd(b)(l)). 

Subpart  F— Delegations  of  Authority    > 
by  the  Assistant  Secretary  for 
Marketing  and  Inspoctlon  Services 

4.  Section  2.51  is  amended  by  revising 
paragraph  (a)(5)  to  read  as  follows: 

92.51    Admlntstrator,  Animal  and  Plant 
Health  InepectkMi  Servtoe. 

(a)  •  *  * 
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(5)  The  Federal  Plant  Pest  Act,  as 
amended  (7  U.S.C.  150aa-150jj). 

♦        *        ♦        *        ♦ 

For  Subpart  C: 

Date:  May  20. 1982. 
John  R.  Block, 
Secretary  of  Agriculture. 

For  Subpart  F: 

Date:  May  20, 1982. 

C.  W.  McMiUan, 

Assistant  Secretary  for  Marketing  and 
Inspection  Services. 

[FR  Doc.  S2-14293  Filed  S-2S-82:  8:45  am] 
BILUNQ  CODE  3410-01-M 


Agricultural  Marketing  Service 

7  CFR  Part  1124 

Milk  in  ttie  Oregon-Washington 
Marketing  Area;  Order  Suspending 
Certain  Provisions 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Suspension  of  rule. 

SUMMARY:  This  action  suspends  certain 
order  provisions  relating  to  how  much 
milk  not  needed  for  fluid  (bottling]  use 
may  be  moved  directly  from  farms  to 
manufactiuing  plants  and  still  be  priced 
under  the  order.  The  suspension 
removes  the  limit  on  such  movements  of 
milk  for  May  1982  through  August  1982. 
The  action  is  taken  in  response  to  a 
request  by  four  cooperative  associations 
who  represent  a  substantial  number  of 
producers  supplying  the  market  to 
prevent  uneconomic  movements  of  milk 
not  needed  for  fluid  use. 
EFFECTIVE  DATE:  May  26. 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maurice  M.  Martin,  Marketing 
Specialist,  Dairy  Division,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  Washington,  D.C.  20250, 
(202)  447-7183. 

SUPPLEMENTARY  INFORMATION:  Prior 
documents  in  this  proceeding: 

Notice  of  Proposed  Suspension:  Issued 
April  26, 1982;  published  April  30, 1982 
(47  FR  18603). 

This  action  has  been  reviewed  under 
USDA  procedures  established  to 
implement  Executive  Order  12291  and 
has  been  classified  "not  significant" 
and,  therefore,  not  a  major  action. 

Also,  it  has  been  determined  that  the 
need  for  suspending  certain  provisions 
of  the  order  on  an  emergency  basis 
precludes  following  certain  review 
procedures  set  forth  in  Executive  Order 
12291.  Such  procedures  would  require 
that  this  document  be  submitted  for 
review  to  the  Office  of  Management  and 
Budget  at  least  10  days  prior  to  its 


publication  in  the  Federal  Register. 
However,  this  would  not  permit  the 
issuance  of  the  suspension  in  time  to 
include  May  1982  in  the  suspension 
period.  The  initial  request  for  this  action 
was  received  on  April  12, 1982.  A  notice 
of  proposed  suspension  was  issued  on 
April  28, 1982,  inviting  interested  parties 
to  comment  on  the  proposed  action  by 
May  7, 1982. 

William  T.  Manley,  Acting 
Administrator,  Agricultural  Marketing 
Service,  has  determined  that  this  action 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  action  lessens  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  tends  to  ensure  that 
dairy  fanners  will  continue  to  have  their 
milk  priced  under  the  order  and  thereby 
receive  the  benefits  that  accrue  fipom 
such  pricing. 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601  et 
seq.],  and  of  the  order  regulating  the 
handling  of  milk  in  the  Oregon- 
Washington  marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  (47  FR 
18603)  concerning  a  proposed 
suspension  of  certain  provisions  of  the 
order.  Interested  persons  were  afforded 
opportunity  to  file  written  data,  views, 
and  arguments  thereon.  The  proponents 
of  the  suspension  filed  comments 
supporting  the  suspension.  No  opposing 
comments  were  received. 

After  considering  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  conunents  received,  and 
other  available  information,  it  is  hereby 
found  and  determined  that  for  the 
months  of  May  through  August  1982  the 
following  provisions  of  the  order  do  not 
tend  to  effectuate  the  declared  policy  of 
the  Act; 

In  the  third  sentence  of  paragraphs  (a) 
and  (b)  of  9  1124.11,  the  word  "not". 

Statement  of  consideratioa 

This  action  removes  the  limit  on  the 
amount  of  producer  milk  that  a 
cooperative  association  or  other 
handlers  may  divert  from  pool  plants  to 
nonpool  plants  during  the  months  of 
May  through  August  1982.  The  order 
now  provides  that  during  any  month  a 
cooperative  association  may  divert  a 
total  quantity  of  producer  milk  not  in 
excess  of  the  total  quantity  received 
during  the  month  from  all  member 
producers  at  pool  plants.  Similarly,  the 
operator  of  a  pool  plant  may  divert  a 
total  quantity  of  producer  milk  not  in 
excess  of  the  total  quantity  received 
from  producers  (for  which  the  operator 


of  such  plant  is  the  handler  during  the 
month)  at  such  pool  plant 

The  suspension  was  requested  by  four 
cooperative  associatiolis  who  represent 
a  substantial  number  of  producers  on 
the  market.  The  basis  of  the  request  was 
that  the  present  diversion  limitation 
provisions  will  not  accommodate  the 
efficient  handling  of  the  milk  of  some  of 
their  members  who  are  regularly 
associated  with  the  market  The 
cooperatives  indicate  that  this  is 
because  of  the  present  buildup  in  the 
market's  milk  supplies  due  to  a 
substantial  increase  in  producer 
deliveries  while  Class  I  sales  have 
declined.  They  state  that  this  mariceting 
situation  is  expected  to  continue  throu^ 
August  1982.  The  cooperatives  contend 
that  suspension  of  the  diversion  limits 
will  be  needed  beginning  in  May  to 
prevent  unnecessary  and  imeconomic 
movements  of  milk. 

A  review  of  current  market  data 
indicates  that  milk  supplies  available  to 
the  market  have  increased  substantially 
during  recent  months.  For  example, 
producer  receipts  are  up  nearly  7 
percent  for  the  first  3  months  of  1982 
compared  to  the  same  months  of  1981. 
At  the  same  time.  Class  I  sales  have 
declined  nearly  3  percent  during  the  first 
3  months  of  1982  from  the  comparable 
period  in  1981. 

Under  these  supply-demand 
conditions,  and  without  the  suspension, 
milk  of  some  dairy  farmers  would  first 
have  to  be  received  at  a  pool  plant  to 
quahfy  it  for  pooling  rather  than  being 
shipped  directly  from  the  farm  to 
manufacturing  plants  for  surplus  use. 
This  would  result  in  costly  and 
inefficient  movements  of  milk. 

In  view  of  the  circumstances,  it  is 
concluded  that  the  aforesaid  provisions 
should  be  suspended  to  ensure  the 
orderly  marketing  of  producer  milk 
supplies  that  are  not  needed  for  fluid 
use.  This  action  will  prevent 
uneconomic  movements  of  milk  through 
pool  plants  merely  for  the  purpose  of 
qualifying  it  as  producer  milk  under  the 
order. 

It  is  hereby  found  and  determined  that 
30  days*  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary,  and 
contrary  to  the  public  interest  in  that: 

(a)  This  suspension  is  necessary  to 
reflect  current  marketing  conditions  in 
the  marketing  area  in  that  the  most 
efficient  method  of  handling  milk  not 
needed  for  the  fluid  market  is  by  direct 
movements  from  producers'  farms  to 
manufactiuing  outiets.  This  suspension 
allows  for  such  economical  movements 
of  milk  while  the  dairy  farmers  involved 
retain  producer  status. 
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(b]  This  suspension  does  not  require 
of  persons  affected  substantial  or 
extensive  preparations  prior  to  the 
effective  date;  and 

(c)  Notice  of  proposed  rulemaking  was 
given  interested  parties  and  they  were 
afforded  opportunity  to  file  written  data, 
views,  or  arguments  concerning  the 
suspension.  There  were  no  comments 
filed  in  opposition  to  the  proposed 
suspension. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon 
publication  in  the  Federal  Register. 

It  is  therefore  ordered.  That  the 
aforesaid  provisions  of  the  order  are 
hereby  suspended  for  May  1982  through 
August  1962. 

(Sees.  1-19. 48  StaL  31.  as  amended.  7  U.  &  C 
601-674) 

Effective  date:  May  28. 1962. 
List  of  Subjects  in  7  CFR  Part  1124 

Milk  marketing  orders.  Milk.  Dairy 
products. 

Signed  at  Washington.  O.C  on  May  21, 
1982. 
CW.McMHui. 

Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[FR  Doc  82-14n«  Filed  S-S-ai:  8:4S  «a| 
MJJNQCOOE  M1*-(»-ll 


7  CFR  Part  1137 

Milk  m  the  Eastern  Colorado  Maricetlng 
Area;  Order  Suspendbig  Certain 
Provisions 

agency:  Agricultm^  Marketing  Service. 

USDA. 

ACTKMi:  Suspension  of  rule. 

summary:  This  action  suspends  certain 
order  provisions  affecting  the  regulatory 
status  of  a  distributing  plant  The 
suspension  makes  inoperative  for  May 
through  August  1982  the  requirement 
that  a  distributing  plant  must  dispose  of 
at  least  50  percent  of  its  milk  receipts  as 
fluid  milk  products  on  routes  before  the 
plant  is  eligible  to  have  all  of  its  milk 
pooled  and  priced  under  the  order.  This 
suspension,  which  is  based  on 
Information  considered  at  a  public 
hearing  in  February  1982,  was  requested 
by  a  handler  who  operates  two 
distributing  plants  in  the  market  The 
suspension  recognizes  the  current 
marketing  situation  of  the  handler  and  is 
in  the  interest  of  producers  and  other 
handlers  associated  with  the  market  as 
well. 

trrwcrnn  date  May  26. 1962. 

FOR  FURTHER  INFORMATtON  COtrTACT: 

Martin  ].  Dunn.  Marketing  Specialist. 
Dairy  Division,  Agricultural  Marketing 


Service,  U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250.  (202-447-7311). 
SUPPLEMENTARY  NtFORSIATION:  Prior 
document  in  this  proceeding:  Notice  of 
hearing  issued  Jtinuary  4, 1962: 
published  January  7, 1982  (47  FR  778). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and  557 
of  Titie  5  of  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12291. 

Further,  it  has  been  determined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
lessens  the  regulatory  impact  of  the 
order  on  certain  milk  handlers  and  tends 
to  ensure  that  dairy  farmers  will 
continue  to  have  their  milk  priced  under 
the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 

This  suspension  order  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.Q  601  et 
seq.),  and  of  the  order  regulating  the 
handling  of  milk  in  the  Eastern  Cqlorado 
marketing  area. 

It  is  hereby  found  and  determined  that 
for  the  months  of  May  through  August 
1982  the  following  provisions  of  the 
order  do  not  tend  to  effectuate  the 
declared  policy  of  the  Act: 

In  §  1137.7(a)(1)  the  words  "an  amount 
equal  to  50  percent  or  more  of  the  total 
receipts  of. 

Statement  of  Consideration 

The  suspension  makes  inoperative  for 
May  through  August  1962  the  provision 
that  at  least  50  percent  of  the  receipts  of 
milk  at  a  pool  distributing  plant  be 
disposed  of  as  Quid  milk  products  on 
routes.  The  suspension  was  requested 
by  Beatrice  Poods  Co.,  a  proprietary 
handler  who  operates  two  pool 
distributing  plants  under  the  order. 

During  recent  years,  petitioner's 
Greeley,  Colorado,  distributing  plant  has 
had  considerable  difficulty  in  meeting 
the  50  percent  route  disposition 
requirement  during  the  late  spring  and 
summer  months.  This  was  because  of 
thejoss  of  substantial  Class  I  sales  due 
to  seasonal  school  closings  and  because 
the  handler  processes  much  of  its  Class 
n  product  volume  for  both  of  its 
distributing  plants  at  the  Greeley  plant 
The  pooling  problem  has  continued  until 
September  when  schools  reopen. 
Petitioner  might  have  been  able  to 
assure  Itself  of  meeting  the  50  percent 
route  disposition  requirement  by  moving 
considerable  quantities  of  fluid  milk 
products  between  its  two  distributing 
plants  associated  with  the  market,  but 
that  would  have  involved  excessive 
handling  and  hauling  costs  and  would 
have  disrupted  the  production  schedules 


of  the  two  plants.  To  avoid  the 
unneeded  shipments,  the  handler 
requested  a  suspension  of  the  50  percent 
route  disposition  requirement  for  the 
months  of  July  and  August  1980  and 
May  through  August  1981.  To 
accommodate  this  problem,  the 
pertinent  provisions  of  the  order  were 
suspended  (45  FR  51542  and  46  FR 
27627). 

The  handler's  pooling  problems  were 
explored  at  a  pubUc  hearing  held 
February  2, 1982.  at  Denver.  Colorado. 
At  the  hearing,  the  witness  for  the 
handler  testified  that  the  plant  at 
Greeley  probably  would  continue  to 
have  problems  meeting  a  50  percent 
route  disposition  requirement  during  the 
months  when  schools  are  closed.  This 
testimony  was  in  support  of  a  proposal 
of  the  Mountain  Empire  Dairymen's 
Association.  In&.  that  would  amend  the 
order  to  provide  for  the  unit  pooling  of 
distributing  plants.  There  was  no 
opposition  to  the  proposaL 

A  decision  on  whether  to  adopt  the 
proposed  amendment  will  be  issued 
when  an  evaluation  of  the  hearing 
record  is  completed.  In  the  interim, 
however,  suspension  of  the  pooling 
requirement  that  a  distributing  plant 
must  dispose  of  at  least  50  percent  of  its 
receipts  on  routes  for  the  months  of  May 
through  August  1962  is  warranted  on  the 
basis  of  the  hearing  evidence.  The 
suspension  will  enable  Beatiice  Foods 
Co.  to  maintain  the  continued  pooling  of 
its  Greeley  distributing  plant  without  the 
handler,  or  the  cooperative  association 
that  supplies  milk  to  it  incurring 
excessive  transportation  costs  solely  to 
pool  the  Greeley  distributing  plant  Also. 
this  will  permit  the  producers  regularly 
supplying  the  plant  to  continue  to  share 
uniformly  with  other  producers 
supplying  the  market  in  the  proceeds 
from  the  market's  Class  I  sales. 

It  is  hereby  found  and  determined  that 
thirty  days'  notice  of  the  effective  date 
hereof  is  impractical,  unnecessary,  and 
contrary  to  the  public  interest  in  that  the 
suspension  does  not  require  of  persons 
affected  substantitd  or  extensive 
preparation  prior  ro  the  effective  date 
and  the  marketing  problems  that  provide 
the  basis  for  this  suspension  were  fully 
reviewed  at  a  public  hearing  and  all 
interested  parties  had  the  opportunity  of 
being  heard  on  this  matter. 

Therefore,  good  cause  exists  for 
making  this  order  effective  upon  Federal 
Register  publication. 

It  is  therefore  ordered.  That  the 
aforesaid  provisions  of  the  order  are 
hereby  suspended  for  the  months  of 
May  through  August  1982. 

(Sees.  1-ia,  48  Stat  31.  aa  anendad:  7  U.S.C 
601-674) 
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Effective  date:  May  26, 1982. 

list  of  Subjecto  in  7  CFR  Part  1137 

Milk  marketing  orders.  Milk,  Dairy 
products. 

Signed  at  Washington,  D.C.,  on  May  21, 
1982. 

CW.  McMillan. 

Assistant  Secretary,  Marketing  and 
Inspection  Services. 

[F9.  Doc  ta-14319  Filed  S-JS-SZ;  9M  am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  747 

Rules  and  Procedures  Applicable  to 
Proceedings  Relating  to  the 
Suspension  or  Revocation  of  Charters 
and  to  Involuntary  Liquidations 

AGENCY:  National  Credit  Union 

Administration. 

ACnON:  Final  rule. 

summary:  The  National  Credit  Union 
Administration  Board  is  issuing  a  final 
rule  on  involuntary  liquidations  of 
insolvent  Federal  credit  unions.  TTie 
final  rule  revises  former  Board  policy  by 
eliminating  the  availability  of 
administrative  hearings  for  Federal 
credit  unions  found  to  be  insolvent    ■ 
pursuant  to  12  CFR  747.702-747.704.  This 
action  vdll  protect  the  National  Credit 
Union  Share  Insurance  Fund  and 
creditors  of  the  insolvent  Federal  credit 
unions  by  reducing  the  delay  and 
financial  losses  that  have  occurred 
during  the  hearing  process.  It  will  also 
reduce  the  costs  to  the  National  Credit 
Union  Administration  in  carrying  out  the 
mandate  of  Section  207  of  the  Federal 
Credit  Union  Act  (12  U.S.C.  1787). 
EFFECTIVE  DATE:  June  25, 1982. 
address:  National  Credit  Union 
Administration,  1776  G  Street  NW., 
Washington,  D.C.  20456. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  K.  Scully,  Attorney-Advisor, 
Office  of  General  Counsel,  at  the  above 
address,  telephone  (202)  357-1030. 

Suppleroentary  Information 

The  National  Credit  Union 
Administration  received  twelve 
comments  in  response  to  the  February 
19, 1982  publication  of  its  proposed  rule 
(47  FR  7441).  Generally,  eight 
commentors  favored  and  four 
commentors  opposed  the  proposal. 
Those  commentors  who  supported  the 
elimination  of  the  administrative 
hearings  thought  that  the  proposed 
change  was  in  the  best  economic 
interests  of  all  concerned,  including 


creditors  of  insolvent  credit  unions, 
NCUA,  the  National  Credit  Union  Share 
Insurance  Fund  (NCUSIF),  all  Federally 
insured  credit  imions  and  members  of 
the  insolvent  credit  union.  They  felt  that 
elimination  of  undue  financial  strain  on 
the  NCUSIF  as  well  as  resultant  savings 
to  credit  unions  in  supervision  fees  tmd 
insurance  premiums  were  key 
arguments  in  favor  of  the  proposal. 

Prior  Consent  Decree 

Two  commentors  who  opposed  the 
proposed  rule  expressed  concern  that 
the  regulation  proposed  to  be  modified 
(concerning  the  administrative  hearing 
procedure)  was  specifically  promulgated 
pursuant  to  a  consent  decree,  entered 
April  11, 1972,  in  Pennsylvania  Credit 
Union  League  v.  Nickerson,  Civ.  Action 
No.  71-2754  (E.D.  Pa.,  1972).  That  case 
involved  the  actions  of  NCUA  in 
rejecting  applications  for  the  insurance 
of  member  accoimts  in  federaUy 
chartered  credit  unions  resulting  in  the 
cancellation  of  their  Federal  charters 
under  the  then  existing  Section  201(c)(2) 
and  201(d)  of  the  Federal  Credit  Union 
Act,  Pub.  L  91-468,  84  Stat  994  (Oct.  19, 
1970). 

After  consideration  of  this  issue,  the 
Board  believes  the  consent  decree  is 
limited  to  those  facts  and 
distinguishable  from  the  actions 
contemplated  by  the  final  rule. 

First,  the  then  existing  section  201(d), 
84  Stat.  994  (which  required  the 
Administrator  to  cancel  the  charter  of  a 
Federal  credit  union  if  its  application  for 
insurance  was  rejected)  no  longer  exists. 
Section  201(d)  was  repealed  on 
November  10, 1978  by  section  504(c)  of 
Pub.  L  95-630.  92  Stat.  362a 

Second,  the  authority  to  cancel  a 
Federal  charter  under  the  then  existing 
section  201(d)  could  only  be  exercised  in 
the  event  that  an  existing  Federal  credit 
union's  apphcation  for  the  then  newly 
mandated  Federal  share  insurance  was 
rejected  under  the  then  existing  section 
201(c)(2).  The  situation  giving  rise  to 
Pennsylvania  Credit  Union  league  v. 
Nickerson  could  not  exist  today  because 
there  are  no  federally  chartered  credit 
unions  that  are  not  already  federally 
insured.  The  closest  analogy  would  be 
to  the  cancellation  of  insurance  under 
section  206(b)  of  Uie  Federal  Credit 
Union  Act  (since  section  201(a)  requires 
Federal  credit  unions  to  have  Federal 
share  insurance).  Unlike  the  action 
contemplated  by  the  final  rule,  the 
cancellation  of  insurance  milst  by 
statute  be  accompanied  by  a  hearing. 
The  right  to  a  hearing  in  the  event  of  the 
cancellation  of  insurance  is  provided  by 
Pirt  747  Subpart  B  of  the  National 
Credit  Union  Administration  Rules  and 


Regulations  (12  CFR  Part  747  Subpart  B) 
and  is  left  unchanged  by  the  final  rule. 

Third,  the  action  contemplated  by  the 
final  rule  applies  only  to  Federal  credit 
union  found  to  be  insolvent  pursuant  to 
section  120(b)(1)  and  207(a)(1)  of  die 
Federal  Credit  Union  Act  Neither 
provision  was  the  subject  of  the  consent 
decree  in  Pennsylvania  Credit  Union 
League  v.  Nickerson  and  neither  is 
mentioned  thereiiL 

Constitutional  Due  Process  Riglits 

All  of  the  commentors  who  opposed 
the  proposed  rule  believed  that 
deprivation  of  the  administrative 
hearings  for  insolvency  in  involuntary 
liquidation  actions  was  not 
constitutionally  permissible.  While  they 
recognized  the  need  of  NCUA  to  move 
swifdy  to  minimize  time  delays, 
expenses  and  the  dissipation  of  assets, 
they  felt  that  deprivation  of  a  hearing 
would  violate  the  due  process  rights  of 
alleged  insolvent  credit  unions.  Further, 
they  felt  that  other  measures  were 
already  available  under  current  law  to 
the  NCUA  Board  to  enable  it  to  move 
quickly  in  extreme  cases.  They  cited  12 
CFR  747.702(b),  which  authorizes  die 
NCUA  Board  to  immediately  suspend 
the  charter  of  a  Federal  credit  union  in 
certain  appropriate  cases. 

It  is  the  Board's  opinion  that  the 
Constitutional  requirements  of 
procedural  due  process  do  not  mandate 
notice  and  an  administrative  hearing 
prior  to  closing  an  insolvent  Federal 
credit  union.  "Ihe  United  States  Supreme 
Court  has  clearly  estabUshed  that  a 
banking  regidatory  authority  does  not 
violate  the  Constitution  by  appointing  a 
conservator  or  receiver  to  seize  the 
property  and  assets  of  a  banking 
institution  without  prior  notice  and  a 
hearing,  Fahey  v.  Mallonee,  332  U.S.  245 
(1947).  The  Court  recognized  that  the 
special  and  delicate  character  of  a 
financial  institution,  coupled  with  the 
impossibility  of  preserving  credit  and 
the  threat  of  potential  economic  disaster 
during  an  investigation  by  the  regulatory 
agency,  often  make  it  necessary  to 
invoke  supervisory  authority  to  suspend 
operations  and  to  seize  control  of  the 
insolvent  institution's  assets  without  a 
prior  hearing.  This  exception  continues 
to  be  recognized  Fuentes  v.  Shevlin  407 
U.S.  67.  92  (1972);  In  Re  Franklin 
National  Bank,  381  F.S.  139a  (E.D.N.Y. 
1974). 

Second,  the  Board  notes  that  the  other 
alternative  presentiy  available,  to 
immediately  suspend  the  chapter  and 
close  the  credit  union  during  the  hearing 
process  (12  CFR  747.702(b)),  enables 
NCUA  to  only  partially  prevent  the 
dissipation  of  assets  by  preventing 
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management  improprieties.  However, 
the  Board  does  not  believe  that  its 
summary  suspension  authority  is  a 
viable  alternative  because  such  action 
will  not  prevent  the  deterioration  of  the 
credit  union's  loan  portfolio.  When  a 
credit  union's  charter  is  immediately 
suspended,  its  doors  are  closed  and 
member  contact  is  ciirtailed.  As  a  result, 
loan  collection  efforts  by  credit  union 
staff  are  curtailed,  members  lose 
confidence,  current  loans  become 
delinquent  and  delinquent  loans  become 
collection  problems  or  losses,  llius,  the 
value  of  the  credit  union's  loan  portfolio 
decreases  even  though  no  new  loans  are 
granted.  This  contributes  to  the 
deterioretion  of  credit  union  assets. 
indeed,  in  one  insolvency  involuntary 
liquidation  action  where  the  Board 
exercised  its  summary  suspension 
authority,  the  credit  union's  share-asset 
ratio  declined  approximately  22  percent 
during  the  period  in  which  the 
administrative  hearing  was  held. 
Moreover,  the  Share  Insurance  Fund  had 
to  pay  an  extra  $36,000  due  to  the 
deterioration  of  assets  of  the  credit 
imion.  Summary  suspension  of  a  charter 
of  a  credit  union  works  a  special 
hardship  on  credit  union  members. 
Under  the  immediate  suspension  order, 
the  credit  union  is  closed  and  member 
accounts  are  frozen.  Therefore,  the 
Board  does  not  view  this  procedure  as  a 
meaningful  alternative  to  remedy  the 
noted  problems  created  by  the  time 
delays. 

Mergers  of  Problem  Credit  Unions 

One  commentor  who  opposed  the 
proposal  felt  that  the  regulation  would 
allow  NCUA  to  involimtarily  liquidate 
an  insolvent  credit  union  without  any 
effort  to  merge  it  or  any  concern  for  the 
credit  union's  membership.  According  to 
the  commentor,  the  practical  effect  of 
the  regulation  would  be  to  allow  NCUA 
to  eliminate  smaller  or  problem  credit 
unions  without  having  to  work  with 
them  to  solve  their  problems. 

The  Board  assures  that  the  final  rule 
will  not  eliminate  any  of  NCUA's 
existing  examination  policies  (both 
regularly  scheduled  and  supervisory 
examinations),  including  the  close 
working  contacts  made  by  the 
examiners  and  their  efforts  to  work  with 
problem  credit  unions.  Further,  the 
Board  has  modified  and  expanded  its 
merger  policies  to  provide  viable 
alternative  to  liquidation  of  an 
endangered  credit  union.  Under  its  new 
policies,  the  NCUA  Board  has 
authorized  the  Regional  Directors  to 
merge  credit  unions  with  different 
occupational  and  associational  groups  if 
they  are  located  in  the  same  area.  This 
has  the  effect  of  providing  an  additional 


supervisory  tool  that  the  NCUA 
Regional  CKrectors  can  use  in  helping 
troubled  Federal  credit  unions, 
particularly  those  located  in 
economically  troubled  areas. 

However,  if  a  Federal  credit  union 
becomes  insolvent  despite  any  of  the 
remedial  actions  described  above,  then 
the  NCUA  Board  is  required  under  the 
Federal  Credit  Union  Act  to  liquidate 
the  credit  union.  (12  U.S.C.  1766(b)(1). 
1878(a)(1)).  It  is  only  at  this  point  that 
the  proposed  rule  makes  aoy  changes  in 
previous  procedures  by  eliminating  the 
adminstrative  hearing  prior  to 
liquidation. 

Probiein  Case/Preliminary  Warning 
Letter 

The  Board  stresses  that  those  Federal 
credit  unions  exhibiting  problems  which 
may  lead  to  insolvency  will  continue  to 
be  given  notice  and,  within  a  reasonable 
amount  of  time,  an  opportunity  to  take 
the  necessary  corrective  action,  prior  to 
initiation  of  the  insolvency  involuntary 
Uquidation.  In  most  cases,  the  credit 
union  will,  as  a  standard  practice,  be 
forewarned  by  a  Problem  Case/ 
Preliminary  Warning  Letter  (PC-PW 
Letter)  from  the  Regional  Director.  The 
PC-PW  Letter  indicates  that  unless 
correction  of  the  persisting  problems 
occurs  or  reasonable  progress  is  made 
toward  the  elimination  of  the  problems, 
the  Regional  Director  will  initiate  the 
administrative  action.  If  the  credit  union 
is  unable  or  imwilling  to  remedy  those 
conditions  which  cause  it  to  be 
insolvent  after  the  PC-PW  letter  is 
issued,  the  Regional  Director,  pursuant 
to  his  delegated  authority,  will  now 
issue  a  Notice  of  Revocation  to  revoke 
the  charter  of  the  credit  union  and  to 
place  it  into  involuntary  liquidation. 

Of  course,  where  the  Regional 
Director  determines  either  after  a 
regularly  scheduled  examination  or  a 
supervisory  contact  that  circimistances 
warrant  that  immediate  action  be  taken 
to  prevent  the  dissipation  of  the  credit 
union's  assets  and  to  protect  the  interest 
of  members,  creditors  and  the  NCUSIF. 
the  Regional  Director  will  authorize  the 
immediate  suspension  of  the  insolvent 
credit  union's  charter.  In  this  case  no 
PC-PW  letter  will  be  issued. 

By  the  time  the  Board  authorizes  the 
action  of  involuntary  liquidation  based 
upon  insolvency,  it  has  developed 
sufficient  findings  of  fact  to  support  the 
action  and  has  also  warned  the  credit 
union  of  its  impending  condition.  The 
Board  behaves  that  its  examination 
poUdes  and  guidelines  function  to 
protect  both  the  agency's  and  the  credit 
union's  rights.  This  is  reflected 
historically  in  that  every  insolvency 
action  initiated  by  NCUA,  when 


subsequentiy  challenged  by  the  credit 
union,  has  withstood  judicial  review. 

Costs  of  Hearing  Process 

The  Board  has  collected  data  on  the 
twelve  insolvent  federal  credit  unions 
that  requested  a  hearing  and  were 
subsequentiy  liquidated  during  1980-81. 
In  these  cases  the  total  loss  due  to  the 
deterioration  of  assets  during  the 
hearing  period  was  approximately 
$1,056,422.  This  total  was  obtained  by 
comparing  the  difference  in  the  value  of 
the  credit  union's  assets  and  the  amount 
of  its  liabilities  as  of  the  date  of  the 
notice  of  intent  to  the  difference  as  of 
the  actual  date  of  liquidation.  In 
addition,  the  Board  has  foimd  that  an 
insolvent  credit  union  that  requests  a 
hearing  costs  NCUA  approximately 
$9,600  in  additional  staff  time  consumed 
and  administrative  costs  incurred.  Staff 
time  includes  approximately  254  hours 
of  attorney  and  examiner  staff  time 
spent  in  preparation  for  and 
participation  in  insolvency  liquidation 
hearings.  It  also  includes  approximately 
193  hours  of  regional  office  and 
examiner  time  consumed  in  supervision 
of  these  credit  unions  from  the  time  the 
insolvency  action  is  commenced  to  the 
date  of  liquidation.  Total  staff  time 
averages  $7,800  per  insolvency 
liquidation  action.  In  addition,  direct 
administrative  costs  incurred  by  NCUA 
were  approximately  $1,800  per  hearing. 
(This  included  attorney  and 
administrative  law  judge  travel  and 
subsistence  expenses,  court  costs,  eta). 

Based  upon  these  statistics,  the  Board 
believes  that  the  costs  borne  by  NCUA 
are  excessive  and  are  not  outweighed 
by  any  benefits  derived  from  a 
continuation  of  the  hearing  process. 

Regulatory  Flexibility  Act 

The  NCUA  Board  certifies  that  these 
rules  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions  because 
the  rules  pertain  only  to  agency  practice 
and  procedures  and  will  minimize  the 
risk  of  loss  to  creditors  of  insolvent 
credit  unions,  and  reduce  costs  to 
NCUA,  to  the  NCUSIF,  and  (through  the 
impact  on  fees  and  assessments)  to  all 
federally  insured  credit  unions.  Further, 
based  on  past  history,  few  small  credit 
unions  availed  themselves  of  a  hearing 
in  insolvency  liquidation  actions. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required  pursuant  to  5 
U.S.C  606(b). 

List  of  Subjects  in  12  CFR  Part  747 

Administrative  practice  and 
procedure.  Credit  unions,  Insurance 
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By  the  National  Credit  Union 
Administration  Board,  May  20. 1982. 

Rosemary  Brady, 

Secretary  of  the  Board. 
(12  U.S.C.  1766. 1787) 

PART  747— ADMINISTRATIVE 
ACTIONS,  AOJUOtCATIVE  HEARINGS, 
AND  RULES  OF  PRACTICE  AND 
PROCEDURE 

Accordingly.  Part  747  (12  CFR  747)  is 
amended  as  follows: 

1.  Section  747.01  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  to  read  as  follows: 

§  747i)1    [Amended] 

(a)  *  *  *  Hie  administrative  actions 
described  herein,  as  well  as  the  grounds 
and  hearing  procedures  for  each,  are 
controlled  by  sections  120(b)  (except 
where  the  Federal  credit  union  is  closed 
due  to  insolvency),  206  and  304(cJ(3)  of 
the  Federal  Credit  Union  Act  *  *  * 

***** 

2.  Section  747.101(a)(5)  is  revised  to 
read  as  follows: 

§747.101    (Amended] 

(a)  *  *  * 

(5)  Those  held  pursuant  to  section 
120(b)  of  the  Act,  pertaining  to  the 
suspension  or  revocation  of  the  charter 
of  any  solvent  Federal  credit  union,  and 
the  placing  of  such  a  credit  union  into 
involuntary  liquidation  (Subpart  G)  and 
***** 

3.  Section  747.701  is  revised  to  read  as 
follows: 

§747.701    Scope. 

The  rules  and  procedures  set  forth  in 
this  subpart  are  applicable  to 
proceedings  by  the  Board  pursuant  to 
section  120(b)(1)  to  suspend  or  revoke 
the  charter  of  a  solvent  Federal  credit 
imion,  and  to  place  a  solvent  Federal 
credit  union  into  involuntary  liquidation. 

4.  Section  747.702  is  revised  to  read  as 
follows: 

§  747.702    Grounds  for  suspension  or 
revocation  of  charter  and  for  involuntary 
liquidatioa 

(a)  Grounds  in  general.  The  Board 
may  suspend  or  revoke  the  charter  of 
any  Federal  credit  union,  and  place  such 
credit  union  into  involuntary  Uquidation 
and  appoint  a  hquidating  agent  therefor, 
upon  its  finding  that  the  credit  union  has 
violated  any  provision  of  its  charter  or 
bylaws  or  of  the  Federal  Credit  Union 
Act  or  regulatioitt  issued  under  said 
Act. 

(b)  Immediate  suspension.  In  any  case 
where  the  Board  determines  that  the 
grounds  set  forth  in  paragraph  (a)  of  this 
section  exist  and  that  immediate  action 


is  necessary  in  order  to  prevent  further 
dissipation  of  credit  union  assets  or 
earnings,  or  further  weakening  of  the 
credit  union's  condition,  or  to  otherwise 
protect  the  interest  of  the  credit  union's 
insured  members  or  the  National  Credit 
Union  Share  Insurance  Fund,  it  may 
order  without  prior  notice,  the 
immediate  suspension  of  the  charter  of 
such  credit  union,  and  if  the 
circumstances  so  warrant,  may  take 
possession  of  all  books,  records,  assets, 
and  property  of  every  description  of 
such  credit  union. 

5.  The  last  sentence  of  §  747.705(a)  is 
revised  to  read  as  follows: 

§  747.705    Issuance  of  order. 

(a)  *  *  *  Additionally,  the  Board  shall 
appoint  a  liquidating  agent  or  agents. 

***** 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

15  CFR  Parts  371,  372,  373,  374,  375, 
385,  and  386 

Simpiification  and  Clartfication  of 
Export  Administration  Regulations 

agency:  Office  of  Export 
Administration,  International  Trade 
Administration,  Commerce. 
action:  Final  rule. 

summary:  This  revision  simplifies  and 
clarifies  several  provisions  of  the  E)qx)rt 
Administration  Regulations  that  have 
caused  confusion  in  the  past.  It  also 
expands  the  application  of  General 
License  GTE  to  permit  exports  that  were 
previously  prohibited  under  this 
authorization.  The  revisions  are 
necessary  to  help  exporters  understand 
the  intent  of  the  Regulations,  and  to 
allow  them  to  take  advemtage  of  the 
least  restrictive  way  to  effect  each 
export  transaction. 
EFFECTIVE  DATE:  May  26,  1982. 
FOR  FUirrHER  INFORMATION  CONTACT 
Archie  Andrews,  Director,  Exporters' 
Service  Staff,  U.S.  Department  of 
Commerce,  14th  Street  and 
Pennsylvania  Ave.,  N.W.,  Washington. 
D.C.  2023a  Telephone  202-377-4811. 
SUPPI-EMBfTARV  information: 

Rulemaking  Requirements 

Section  13(a)  of  the  Export 
Administration  Act  of  1979  (Pub.  L  96- 
72,  50  U.S.C  2401  et  seq.)  ("the  Act") 
exempts  regulations  promulgated  under 
the  Act  from  the  public  participation  in 
rulemakiitg  procedures  of  the 


Administrative  Procedure  Act  Section 
13(b)  of  the  Act  which  expresses  the 
intent  of  Congress  that  to  the  extent 
practicable,  "regulations  imposing 
controls  on  exports"  be  pubUshed  in 
proposed  form  is  not  applicable  because 
this  regulation  does  not  impose  new 
controls  on  exports. 

In  connection  with  various  other 
rulemaking  requirements,  the  Office  of 
Export  Administration  has  determined 
that: 

1.  This  rule  does  not  impose  a  burden 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C  3501  et  seq. 

2.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  5  U.S.C  601  et  seq. 

3.  This  rule  is  not  a  major  rule  witliin 
the  meaning  of  section  1(b)  of  Executive 
Order  12291  (46  FR  13193,  February  19. 
1981),  "Federal  Regulation." 

Therefore,  this  regtilation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis. 

Substance  of  the  Regulatioa 

Section  371.2,  on  general  provisions 
for  General  License  shipments,  is 
amended  to  delete  an  obsolete 
reference. 

General  License  CLR  is  amended  to 
cross-reference  permissive  reexport 
provisions  of  Part  374  that  permit 
replacement  of  defective  or 
unacceptable  parts,  or  servicing  of 
commodities,  in  Country  Group  T  or  V 
and  return  to  the  original  consignee. 
This  cross-reference  is  added  to  make 
the  exporter  aware  of  alternatives  to 
servicing  in  the  United  States. 

General  License  CTE  is  amended  to— 

1.  Clarify  title  requirements  on 
commodities  exported  temporarily  for 
exhibition  or  demonstration:  and 

2.  Permit  exports  to  the  exporter's 
representative,  agent  or  employees,  of 
certain  levels  of  computers,  similar  to 
the  levels  exportable  under  the 
Distribution  License  procedure. 

Section  372.4  is  amended  to  show  that 
the  validity  period  of  licenses  obtained 
under  emergency  clearance  procedures 
may  not  be  extended.  Ilie  uiformation  is 
already  provided  in  §  372.11,  and  is 
added  to  S  372.4(h)  to  make  this 
subsection  a  more  complete  discussion 
of  emergency  clearance  procedures. 

Section  372.11  on  amending  Export 
Licenses  is  amended  to  emphasize 
that— 

1.  In  some  cases  a  change  in  country 
of  ultimate  destination  or  a  change  in 
ultimate  consignee  may  be  made  by 
amendment  and 
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2.  Addition  of  a  commodity  may  be 
made  by  amendment,  provided  the  new 
commodity  has  the  same  processing 
code  as  the  other  commodities  on  the 
license. 

Supplement  No.  1  to  Part  373  is 
amended  to  show  that  both  levels  of 
computers  (Entry  No.  1565}  are  excluded 
from  the  Project  License  procedure. 

Section  374.3(d)  is  amended  by 
deleting  the  last  sentence,  which  said 
that  the  U.S.  would  notify  the  Swiss 
government  if  a  reexport  request  is 
approved  for  commodities  covered  by  a 
Swiss  Blue  Import  Certificate.  This 
procedure  is  no  longer  followed. 

Section  375.2  is  amended  by  adding  a 
Note  to  explain  that  a  license 
appUcation  with  a  total  value  exceeding 
$5,000  is  exempt  from  the  requirement 
for  a  Statement  by  Ultimate  Consignee 
and  Purchaser,  as  long  as  the  value  of 
commodities  classiHed  under  each 
ECCN  does  not  exceed  $5,000. 

Section  375.3  on  International  Import 
CertiHcates  and  Delivery  Veri^cation 
Certificates  is  amended  to  show  that  the 
government  issuing  the  Certificate  must 
be  the  government  of  the  country  of 
ultimate  destination,  and  subsection  (a), 
Scope,  is  revised  for  clarity. 

Section  385.4  is  amended  to  delete 
Canada  from  a  listing  in  paragraph 
(b](3).  because  Canada  is  not  part  of  the 
country  group  being  discussed. 

Section  386.6,  on  Destination  Control 
Statements,  is  amended  for  clarity  .These 
changes  are  made  in  compliance  with 
section  12(e)  of  the  Export 
Administration  Act  of  1979. 

The  changes  are  intended  to  lessen 
the  regulatory  burden  on  exporters 
bypublishing  more  liberal 
interpretations  of  the  Regulations,  or  by 
more  fully  explaining  portions  of  the 
Regulations  that  have  been 
misimderstood  by  exporters. 

List  of  Subjects 

15  CFR  Parts  371,  372.  373.  375 

Export  licenses.  Exports. 
15  cm  Part  374 

Exports,  Reexports. 

15  CFR  Part  385 

Commodity  Control  Li8t,Communist 
countries.  Country  groups.  Export 
licenses.  Exports. 

15  CFR  Part  386 

Export  clearance.  Exports. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  are  amended  as  follows: 


PART  371— GENERAL  UCENSES 

1.  Section  371.2  is  amended  by 
removing  and  reserving  paragraph  (c)(6) 
as  follows: 

S  37U    General  provisions. 

(c)  •  *  • 

(6)  [Reserved] 

2.  The  introductory  paragraph  of 

S  371.17  is  revised  to  read  as  follows: 

§  371.17    General  license  GLR;  return  or 
replacement  of  certain  commodities. 

A  general  Ucense  designated  GLR  is 
established,  subject  to  the  provisions  of 
S  371.17,  authorizing  the  retiun  of  certain 
commodities  to  the  destination  from 
which  imported  into  the  United  States  or 
replacement  of  defective  or 
unacceptable  parts  or  equipment  that 
were  exported  from  the  United  States 
under  a  validated  export  license. 
(Permissive  reexport  provisions  allow 
comparable  reexports  from  Country 
Group  T  or  V  of  replacements  for 
defective  or  unacceptable  parts  or 
equipment  (see  S  374.2(a)(4))  and 
reexports  to  Country  Group  T  or  V  for 
servicing  and  subsequent  return  to  the 
original  consignee  (see  §  374.2(f)).) 

3.  Section  371.22(b)(2)  is  revised  to 
read  as  follows: 

§371.22    General  ncense  GTE;  temporary 
exports. 

(b)*  •  • 

(2)  Commodities  for  exhibition  or 
demonstration  in  Country  Group  T  or  V, 
provided  the  U.S.  exporter  retains  title. 
The  SED  for  this  type  of  transaction 
shall  show  the  U.S.  exporter  as  ultimate 
consignee,  in  care  of  the  person  who 
will  have  custody  of  the  commodities 
abroad. 
•        •        •        •        • 

4.  Paragraphs  371.22(c)  (1)  and  (2)(iii) 
are  revised  and  sentences  are  added  at 
the  end  of  (c)(2)  to  read  as  follows: 

§371.22 
export*. 


General  licenee  GTE;  temporary 


(c)  *  •  • 

(1)  Destinations.  No  commodity  may 
be  exported  under  provisions  of  this 
general  license  to  Country  Group  S  or  Z; 
and  except  as  further  restricted  by 
§  371.22(c)(2),  only  commodities  not 
identified  by  the  code  letter  "A."  "B,"  or 
"M"  following  the  Export  Control 
Commodity  Number  on  the  Commodity 
Control  List  (Supplement  No.  1  to 
S  399.1)  niay  be  exported  to  Country 
Group  P.  Q,  W,  or  Y.  These  exceptions 


apply  also  to  any  vessel,  aircraft,  or 
extraterritorial  point  under  ownership, 
control,  lease,  or  charter  by  any  of  the 
countries  mentioned  in  this  §  371.22(c)(1) 
or  to  any  national  thereof. 

(2)  •  •  • 

(iii)  Conmiodities  listed  in  Supplement 
No.  1  to  Part  373,  except  commodities 
identiHed  in  the  footnotes  thereto  as 
available  for  shipment  to  certain 
countries  under  the  Distribution  License 
procedure,  may  be  shipped  to  those 
same  countries  under  General  License 
GTE. 

When  warranted,  additional  exceptions 
to  the  exclusion  from  General  License 
CFi?  of  commodities  listed  in 
Supplement  No.  1  to  Part  373  will  be 
considered.  To  request  an  exception, 
submit  a  letter  to:  Office  of  Export 
Administration,  P.O.  Box  273. 
Washington,  D.C.  20044,  describing  fully 
the  commodity  to  be  exported,  its 
proposed  use  and  disposition,  and  the 
reasons  an  exception  is  warranted.  The 
Office  of  Export  Administration  will 
notify  the  exporter  of  its  decision  on  the 
request  for  exception. 


PART  372— INDIVIDUAL  VAUDATED 
LICENSES  AND  AMENDMENTS 

5.  Section  372.4  is  amended  by 
revising  paragraph  (h)(4)  and  adding  a 
new  paragraph  (h)(5),  to  read  as  follows: 

§372.4    How  to  apply  for  a  validated 
license. 


(h)*  •  • 

(4)  When  a  license  is  approved  on  an 
emergency  basis  by  the  Ofiice  of  Export 
Administration,  the  applicant  will  be 
notified  of  the  license  number  by  phone, 
wire  or  in  person,  in  order  that  shipment 

'  can  be  made  without  waiting  for  the 
arrival  of  the  license  by  mail. 

(5)  The  validity  period  of  a  license 
issued  under  this  emergency  procedure 
will  end  no  later  than  the  last  day  of  the 
calendar  month  following  the  month  in 
which  the  license  is  issued  unless  a 
longer  validity  period  can  be  justified. 
The  Office  of  Export  Administration  will 
not  consider  requests  to  extend  the 
validity  of  a  license  that  was  issued 
under  this  emergency  procedure. 

6.  Paragraph  (d)  of  %  372.11  is  revised; 
§9  372.11(e)  (6),  (7),  (8)  and  (9)  are 
redesignated  as  9  372.11(e)  (7),  (8),  (9). 
and  (10);  a  new  9  372.11(e)(6)  is  added; 
and  9  372.11(f)(9)  is  revised  to  read  as 
follows: 
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S  372.11    Amanding  export  icwiaa*. 

***** 

(d)  Changes  Requiring  a  New  License 
Application.  The  following  types  of 
changes  require  a  new  Hcense 
application: 

(1)  Change  in  country  of  ultimate 
destination  or  ultimate  consignee 
(except  as  indicated  in  9  372.11(e)(2) 
below);  or 

(2)  Addition  of  a  commodity  with  a 
different  Processing  Code  from  that  on 
the  original  application,  except  a  Project 
License  may  include  commodities  with 
different  Processing  Codes. 

(e)  *  •  • 

(6)  Change  in  commodity — provided 
the  Processing  Code  for  any  added 
commodity(ies)  is  identical  to  the  one 
assigned  to  commodities  on  the  existing 
license.  A  Project  License,  however, 
may  show  more  than  one  Processing 
Code. 


second  or  a  processing  data  rate  of  20 
mtllion  bits  per  second. 


(f)  •  •  * 

(9)  Change  in  Export  Control 
Commodity  Number,  unit  of  quantity, 
unit  price,  or  wording  of  die  commodity 
description  (where  necessary  only  for 
the  purpose  of  conforming  to  an  official 
revision  in  the  Commodity  Control  List). 
This  does  not  cover  an  actual  change  in 
the  commodity  to  be  shipped,  or  an 
increase  in  the  price  or  quantity  as 
described  in  SS  372.11(e)  (4),  (5)  and  (6). 
for  which  amendments  are  required. 


PART  873-SPECIAL  UCENSING 
PROCEDURES 

7.  Supplement  No.  1  to  Part  373  is 
amended  by  revising  the  first  1565  entry 
as  follows: 

Supplement  No.  1  to  Part  373 — Commodities 
Excluded  From  Certain  Special  license 
Procedures 

***** 

1566^*'*    Electronic  computers  exceeding  a 
CPU  bus  rate  of  60  mfllion  bits  per 


'Under  the  distribution  License  procedure, 
electronic  computers  that  do  not  exceed  either  a 
CPU  bus  rate  of  SOO  million  bits  per  second  or  a 
processing  data  rate  of  225  million  bits  per  second 
may  be  exported  to  approved  consignees  in 
destinations  listed  in  Supplement  No.  2  to  Part  373. 
Electronic  computers  that  do  not  exceed  either  a 
CPU  bus  rate  of  200  miUion  bits  per  second  or  a 
processing  data  rate  of  60  millioo  bits  per  aecood 
may  be  exported  under  the  Distribution  License 
procedure  to  approved  conaigiiees  id  destinatkiiM 
listed  in  Supplement  No.  3  to  Part  373.  This 
excaption  also  applies  to  any  device,  apparatus  or 
accessory  that  upgrades  a  computer  within  the 
limits  defined  above. 

'Excluded  fram  Project  Uoense  procedora. 

*  Distributioo  licenses  are  not  valid  for  tiie  export 
of  any  computers  to  ultimate  consignees  en 
directty  or  indirectly  In  any  of  the  followtng 
activities — 


PART  374— REEXPORTS 

8.  Section  374.3(d)  is  revised  to  read 
as  follows: 

§  374.3    How  to  request  reexport 
euttwriialluiL 

***** 

(d)  Reexports  from  Switzerland  and 
Liechtenstein.  If  export  from  the  United 
States  was  made,  or  will  be  made,  to 
Switzerland  or  Liechtenstein  under  a 
validated  export  license,  a  request  to 
reexport  this  commodity  from 
Switzerland  or  Liechtenstein  shall 
include  the  number  and  date  of  the 
Swiss  Blue  Import  Certificate  submitted 
in  support  of  the  license  application  to 
export  the  commodity  from  the  United 
States. 


PART  375— DOCUMENTATION 
REQUIREMENTS 

9.  Section  375.2(b)(2)  is  revised  to  read 
as  follows: 

§375.2    Form  ITA-629,  Statement  by 
ultknate  coneiQ'iee  artd  purctweer. 

***** 

tb)*  •  • 

(2)  The  total  value  of  commodities 
classified  under  a  single  entry  (ECCN) 
on  the  Commodity  Control  List  [as 
shown  on  the  export  order  covering  the 
application]  is  less  than  $5,000. 
However,  this  total  value  exemption 
does  not  apply  to  an  application 
supported  by  a  Form  rrA-629  covering 
miiltiple  transactions.    ■ 

Note. — A  license  application  listing  several 
Commodity  Control  List  entries  qualifies  for 
this  exemption  as  long  as  the  value  of 
commodities  classified  imder  each  ECCN 
does  not  exceed  $5,000.  In  this  case,  ttie  total 
value  of  the  license  may  exceed  $5,000. 
***** 

10.  Section  375.3(a)  is  revised  to  read 
as  follows: 


(a)  Designing,  developing  or  fabricating  nuclear 
weapons  or  nuclear  explosive  devices:  or  devising, 
carrying  out  or  evaluating  nuclear  %veapons  tests  or 
nuclear  explosions: 

(b)  Designing,  assisting  in  the  design  of, 
constructing,  fabricating  or  operating  facilities  for 
the  chemical  ptT>cessing  of  irradiated  special 
nuclear  material,  for  the  production  of  heavy  water, 
for  the  separation  of  isotopes  of  any  source  or 
special  nuclear  material  or  specially  designed  for 
the  fabrication  of  nuclear  reactor  fuel  containing 
Plutonium: 

(c)  Designing,  assisting  in  the  design  ot 
constructing,  fsbrtcating  or  furnishing  aqoipmeot  or 
components  specially  daaigDed.  modified  or 
adapted  for  use  in  such  fadHties;  or 

(d)  Training  persoooel  in  any  of  the  abow 
activities. 


S  375.3    IntermWomi  Import  Certtflcale 
and  Delvery  Verification  Cartiflcata. 

(a)  Scope. — (1)  International  Import 
Certificate.  An  International  Import 
Certificate  (IC)  is  an  undertaking  by  the 
government  of  the  country  of  ultimate 
destination  (the  issuing  government)  to 
exercise  legal  control  over  the 
disposition  of  the  commodities  covered 
by  the  IC  Hie  govenunents  that  issue 
IC's  are  listed  in  S  375.3(b).  The  IC  is 
obtained  by  the  importer  (ultimate 
consignee  or  purchaser)  and  transmitted 
to  the  exporter  (applicant).  The  Office  of 
Export  Administration  requires  an  IC  in 
support  of  an  individual  export  license 
application  to  export  a  commodity(ie8) 
identified  by  the  code  letter  "A" 
following  the  Export  Control  Commodity 
Number  on  the  Commodity  Control  List 
to  one  of  the  destinations  Usted  in 
S  375.3(b).  The  IC  is  not  required  if  one 
of  the  exemptions  in  S  375.3(d)  applies. 
An  IC  may  also  be  required  for 
transactions  not  involving  an  export 
from  the  United  States.  (See 
S  388.2(a)(8).) 

(2)  Delivery  Verification  Certificate. 
A  Delivery  Verification  Certificate  (DV) 
is  a  doctmient  issued  by  the  government 
of  the  coimtry  of  ultimate  destination 
after  the  export  has  taken  place  and  the 
commodities  have  either  entered  the 
export  jurisdiction  of  the  recipient 
coimtry  or  are  otherwise  accounted  for 
by  the  importer  to  the  issuing 
government  Governments  that  issue 
DVs  are  listed  in  S  375.3(b).  The  Office 
of  Export  Administration  requires  DVs 
on  a  selective  basis  as  described  in 

S  375.3(1) 

(3)  Effect  ofIC  and  DV.  The  control 
exercised  by  the  government  issuing  an 
International  Import  Certificate  or 
Delivery  Verification  Certificate  is  in 
addition  to  conditions  and  restrictions 
placed  on  the  export  by  the  Office  of 
Export  Administration.  Ihe  laws  and 
regulations  of  the  United  States  are  in 
no  way  modified,  changed,  or 
superseded  by  the  issuance  of  an 
International  Import  Certificate  or  a 
Delivery  Verification  Certificate. 


PART  385— SPECIAL  COUNTRY 
POLICIES  AND  PROVISIONS 

11.  Section  385.4(b)(3)  is  revised  to 
read  as  follows: 

S  385.4    Country  gro(4>  V. 

***** 

(b) 

(3)  Regional  stability  commodities  and 
equipment  In  support  of  U.S.  foreign 
policy  to  maintain  regional  stability,  an 
individual  validated  export  license  is 
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required  to  export  military  vehicles  and 
certain  commodities  used  to 
manufacture  military  equipment 
identified  in  §  376.16.  to  any  destination 
in  this  country  group  except  Australia. 
Belgium,  Denmark,  France,  the  Federal 
Repubhc  of  Germany  (including  West 
Berlin),  Greece,  Iceland,  Italy,  Japan, 
Luxembourg,  the  Netherlands,  New 
Zealand,  Norway,  Portugal,  Turkey  and 
the  United  Kingdom.  (See  §  385.7  for 
regional  stability  controls  on  exports  to 
Libya.) 


PART  386— EXPORT  CLEARANCE 

12.  Paragraph  (a)(1)  of  S  386.6  is 
revised  to  read  as  follows: 

9  386.6    Destination  control  statements. 

(a)  *  *  * 

(1)  Exports  to  all  destinations  except 
the  Republic  of  South  Africa  and 
Namibia.  For  exports  to  a  destination 
other  than  the  Repubhc  of  South  Africa 
or  Namibia,  one  of  the  three  destination 
control  statements  described  in  §  §  386.6 
(c)  and  (d)  is  required  for  an  export 
under — 

(i)  A  vahdated  license; 

(ii)  General  License  GLV,  GTF-US. 
GTE,  or  GLR;  or 

(iii)  General  License  G-DEST  if  the 
commodities  are  under  vaUdated  license 
control  to  any  Group  Y  destination  and 
the  value  of  the  shipment  exceeds  $250. 
*        »        ♦        *        »  ♦ 

(Sees.  3.  5. 6, 13  and  15,  Pub.  L  96-72,  93  Stat. 
503,  50  U.S.C  app.  2401  et  sag.;  Executive 
Order  No.  12214  (45  FR  29783.  May  &  1980); 
Department  Organization  Order  10-3  (45  FR 
6141.  January  25, 1980);  International  Trade 
Administration  Organization  and  Function 
Orders  41-1  (45  FR  11862,  February  22, 1980) 
and  41-4  (45  FR  65003,  October  1, 1980)) 

Dated:  May  3, 1982. 
Vincent  F.  DeCain, 

Acting  Director,  Office  of  Export 
Administration. 

[FR  Doc  82-14297  Filed  $-25-«2;  &45  am] 
BIUJNO  CODE  3S10-2S-M 


15  CFR  Part  373 

Additlonai  Nudcar  Restrictions  to 
Distribution  Ucense 

AQENCY:  Office  of  Export 
Administration,  International  Trade 
Administration,  Commerce. 
ACTION:  Interim  rule. 

summary:  This  rule  makes  existing 
Distribution  Licenses  consistent  with 
U.S.  nuclear  nonproliferation  policy  by 
excluding  sales  to  nuclear  entities  in 
countries  not  included  in  either 
Supplement  No.  2  or  Supplement  No.  3 


to  Part  373  of  the  Export  Administration 
Regulations.  This  rule  replaces  a 
restrictive  rider  that  was  being  sent  with 
approved  Distribution  Licenses.  U.S. 
policy  for  the  countries  described  above 
is  to  review  appUcations  for  nuclear 
entities  on  a  case-by-case  basis  to 
prevent  assistance  to  unsafeguarded 
nuclear  facilities. 

DATES:  This  rule  is  effective  May  28, 
1982.  Comments  must  be  received  by  the 
Department  by  July  26, 1982. 
ADDRESS:  Written  comments  (four 
copies)  should  be  sent  to:  Richard  J. 
Isadora,  Director,  Operations  Division, 
Office  of  Export  Administration,  U.S. 
Department  of  Commerce,  P.O.  Box  273, 
Washington,  D.C.  20044. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Archie  Andrews,  Director, 
Exporters'  Service  Staff,  Office  of  Export 
Administration,  Department  of 
Commerce,  Washington,  D.C.  20230 
(Telephone:  (202)  377-5247  or  377-4811). 
SUPPt^MENTARY  INFORMATION: 

Rulemaking  Requirements 

In  connection  with  various  rulemaking 
requirements,  the  Office  of  Export 
Administration  has  determined  that: 

1.  Under  section  13(a)  of  the  Export 
Administration  Act  of  1979  (Pub.  L.  96- 
72,  50  U.S.C.  app.  2401  et  seq.  (Supp.  Ill 
1979)  ("the  Act")),  this  rule  is  exempt 
from  the  public  participation  in 
rulemaking  procedures  of  the 
Administrative  Procedure  Act. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations 
they  are  issued  in  interim  form  and 
comments  will  be  considered  in 
developing  any  final  regulations.  These 
regidations  may  be  revised  before  the 
end  of  the  comment  period.  Accordingly, 
interested  persons  who  desire  to 
comment  are  encouraged  to  do  so  at  the 
earliest  possible  time  to  permit  the 
fullest  consideration  of  their  views. 

2.  This  rule  is  not  a  major  rule  within 
the  meaning  of  section  1(b)  of  Executive 
Order  12291  (46  FR  13193,  February  19, 
1981),  "Federal  Regulation." 

3.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  801  et  seq. 

4.  This  rule  does  not  impose  a  burden 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq. 

The  period  for  submission  of 
comments  will  close  on  July  28, 1982. 
Comments  received  after  the  close  of  the 
comment  period  cannot  be  assured 
consideration  in  the  development  of  the 
final  regulations.  Public  comments  that 
are  accompanied  by  a  request  that  part 
or  all  of  the  material  be  treated 
confidentially  because  of  its  business 
proprietary  nature,  or  for  any  other 


reason,  will  not  be  accepted.  Such 
comments  and  materials  will  be 
returned  to  the  submitter  and  will  not  be 
considered  in  the  development  of  the 
final  regulations.  All  pubHc  comments  to 
be  considered  in  any  revision  to  these 
regulations  will  be  a  matter  of  pubhc 
record  and  will  be  available  for  public 
inspection  and  copying.  In  the  interest  of 
accuracy  and  completeness,  comments 
in  written  form  are  preferred.  If  oral 
comments  are  received,  they  must  be 
followed  by  written  memoranda  that 
will  also  be  a  matter  of  public  record 
and  will  be  available  for  public  review. 
Communications  ft-om  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
for  public  inspection. 

The  public  record  concerning  these 
regulations  will  be  maintained  in  the 
International  Trade  Administration, 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4001B,  U.S. 
Department  of  Commerce.  14th  Street 
and  Constitution  Avenjie,  NW., 
Washington.  D.C.  20230. 

Records  in  this  facility,  including 
written  public  comments  and 
memoranda  summarizing  the  substance 
of  oral  communications,  may  be 
inspected  and  copied  in  accordance 
with  regulations  published  in  Part  4  of 
Tide  15  of  die  Code  of  Federal 
Regulations.  Information  about  the 
inspection  and  copying  of  records  at  the 
facility  may  be  obtained  from  Patricia  L 
Mann,  the  International  Trade 
Administration  Freedom  of  Information 
Officer,  at  the  above  address  or  by 
calling  (202)  377-3031. 

List  of  subjects  in  15  CFR  Part  373 

Exports. 

PART  373— SPECIAL  LICENSING 
PROCEDURES 

Accordingly,  Part  373  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  is  amended  by  revising 
paragraphs  (a)  (1)  and  (2)  of  S  373.3  to 
read  as  follows: 

S  373.3    OtstrttMition  Hcense. 


(a)  Eligible  Countries.  (1)  The 
Distribution  License  procedure  may ' 
authorize  exports  and  reexports  to: 

(i)  All  counb-ies  in  Country  Group  T; 
and 

(ii)  All  countries  in  Country  Group  V 
except  Afghanistan. 

(2)  The  Distribution  License  procedure 
may  not  be  used  for  export  or  delivery 
to  nuclear  end-users  or  for  nuclear  end- 
uses  located  in  countries  not  listed  in 
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either  Supplement  No.  2  or  Supplement 
No.  3  to  Part  373. 

***** 

(Sections  13  and  15.  Pub.  L  96-72.  93  Stat 
503,  50  U.S.a  App.  S  2401  et  aeq.;  Section 
309(c],  Nuclear  Non-Proliferation  Act  of  1978 
(Pub.  L  95-242);  Executive  Order  No.  12214 
(45  FR  29783.  May  6, 1980]:  Department 
Organization  Order  10-3  (45  FR  6141,  January 
25, 1980);  International  Trade  Administration 
Organization  and  Function  Order  41-1  (45  FR 
11862,  February  22, 1980}  and  41-4  (45  FR 
65003.  October  1, 1980]) 

Dated:  April  29. 1982. 

Vincent  F.  DeCain, 

Acting  Director,  Office  of  Export 
Administration,  International  Trade 
Administration. 

|FR  Doc  •Z-142S5  FUed  S-2B-82: 8:45  am) 
MLUNQ  OOOE  3S10-2S-II 


15  CFR  Parts  373  and  374 

PennlMlve  Reexports  Under  General 
Ucense  GLV 

agency:  Office  of  Export 
Administration,  International  Trade 
Administration,  Commerce. 
action:  Final  rule. 

summary:  This  rule  amends  the  Export 
Administration  Regulations  to  clarify 
policy  for  reexports  of  commodities 
originally  exported  imder  a  Distribution 
License  and  those  originally  exported 
under  an  individual  license. 

Section  373  3(i)(4)  of  the  Regulations 
currently  states  Uiat  General  License 
GLV  cannot  be  used  to  reexport 
commodities  originally  exported  under  a 
Distribution  License.  However, 
S  374.2(a)(2)  allows  commodity 
reexports  under  GLV  without  prior 
written  authorization  from  the  OfBce  of 
Export  Administration  if  the  value 
requirement  on  the  Commodity  Control 
List  for  the  new  country  of  destination  is 
met. 

This  rule  revises  §  373.3(i)(4)  to  allow 
for  reexports  of  commodities  originally 
exported  under  a  Distribution  License 
provided  that  certain  conditions  are  met. 
In  addition,  this  rule  amends  a  footnote 
in  §  374.2  to  delete  the  prohibition 
against  reexport  of  conmiodities 
originally  exported  under  a  Distribution 
License.  Such  commodities  may  be 
reexported  if  the  value  requirement  on 
the  Commodity  Control  List  for  the  new 
country  of  destination  is  met. 
DATE  Effective  May  28, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Archie  Andrews,  Director,  Exporters' 
Service  Staff,  Office  of  Export 
Administration,  U.S.  Department  of 
Commerce.  Washington,  D.C  20230 
(Telephone:  (202)  377-4811). 


SUPPLEMENTARY  MFORMATION: 
Rulemaking  Requirements 

In  connection  with  various  ruJemaking 
requirements,  the  OEBce  of  Export 
Administration  has  determined  that: 

1.  Under  section  13(a)  of  the  Export 
Administration  Act  of  1979  (Pub.  L  96- 
72,  50  U.S.C.  app.  2401  et  seq.]  ("the 
Act"),  this  rule  is  exempt  from  the  public 
participation  in  rulemaking  procedures 
of  the  Administrative  Procedure  Act 
This  rule  does  not  impose  new  controls 
on  exports,  and  is  therefore  exempt  from 
section  13(b)  of  the  Act  which 
expresses  the  intent  of  Congress  that 
were  practicable  "regulations  imposing 
controls  on  exports"  be  published  in 
proposed  form. 

2.  This  rule  does  not  impose  a  burden 
under  the  Paperwork  Reduction  Act  of 
1980, 44  U.S.C  3501  et  seq. 

3.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibihty  Act  5  U.S.C.  601  et  seq. 

4.  This  rule  is  not  a  major  rule  within 
the  meaning  of  section  1(b)  of  Executive 
Order  12291  (46  FR  13193,  February  19, 
1981),  "Federal  Regulations." 

Hierefore,  this  regulation  is  issued  in 
final  fonn.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis. 

List  of  Subjects  inls  CFR 

Part  373 
Export  licenses.  Exports. 

Part  374 
Exports,  Reexports. 

PART  373— SPECIAL  UCENSING 
PROCEDURES 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399]  are  amended  as  follows: 

1.  Section  373.3(i)(4)  is  revised  to  read 
as  follows: 

S373^    Distribution  Hcensa. 


(i)  •  •  • 

(4)  Permissive  reexports.  Approved 
distributors  may  take  advantage  of  the 
permissive  reexport  provisions  of 
S  374.2,  provided  that  accurate  records 
are  maintained. 


PART  374-REEXPORTS 

1374.2    [Amended] 

2.  Footnote  4  to  §  374.2(a)(2)  is 
amended  by  revising  the  phrase  "under 
the  Distribution  License  or  Aircraft  and 
Vessel  Repair  Station  Procedures"  to 
read  "under  the  Aircraft  and  Vessel 
Repair  Station  Procedure." 


(Sections  5. 6. 13(b)  and  15.  Pub.  L  96-72.  S3 
Stat  503,  50  U.S.C  app.  S  2401  et  seq.; 
Executive  Order  No.  12214  (45  PR  29783,  May 
6, 1980);  Department  Organization  Order  10-3 
(45  FR  6141.  January  25. 1980):  International 
Trade  Administration  Organization  and 
Function  Orders  41-1  (45  FR  11862.  February 
22. 1980)  and  41-4  (46  FR  65003.  October  1, 
1980].) 

Dated:  April  23. 1982. 
Vincent  F.  DeCain. 

Acting  Director,  Office  of  Export 
Administration,  International  Trade 
Administration. 

(FR  Doc.  B1-142M  FUed  S-7S-&t  fttt  am) 
■eiJHG  CODE  JS1»-»-ll 


15  CFR  Part  376 

Clarification  of  Note 

agency:  Office  of  Export 
Administration.  International  Trade 
Administration.  Commerce. 

action:  Fmal  rule. 

summary:  This  rule,  which  neither 
expands  nor  limits  the  provisions  of  the 
Export  Administration  Regulations, 
clarifies  the  intent  of  Note  3  in  9  376.12. 
Notes  2  and  3  of  that  section  deal  with 
questions  that  exporters  shoula  answer 
when  determining  whether  prior  written 
approval  of  the  (iffice  of  Export 
Administration  is  required  for  the 
incorporation  abroad  of  U.S. -origin  parts 
or  components  in  a  foreign-made  end 
product  that  will  be  exported.  Note  3 
contains  a  reference  to  Note  2,  but  it  is 
unclear  whether  Note  3  refers  to  one  or 
both  questions  asked  in  Note  2.  This  rule 
rewords  Note  3  to  show  that  it  refers  to 
both  questions  in  Note  2. 

DATE  Effective  May  26, 1982. 

FOR  FURTHER  INFORMATION  CONTACR 

Archie  Andrews,  Director,  Exporters* 
Service  Staff,  Office  of  Export 
Administration,  U.S.  Depairtment  of 
Commerce,  Washington,  D.C  20230 
(Telephone:  (202)  377-4811). 

SUPPLEMENTARY  INFORMATION: 
Rulemaking  Requirements 

In  connection  with  various  rulemaking 
requirements,  the  Office  of  Export 
Administration  has  determined  that: 

1.  Under  section  13(a)  of  the  Export 
Administration  Act  of  1979  (Pub.  L  96- 
72,  50  U.S.C  app.  2401  et  seq.)  ("the 
Act"),  this  rule  is  exempt  from  the  public 
participation  in  rulemaking  procedures 
of  the  Administrative  Procedure  Act 
This  rule  does  not  impose  new  controls 
on  exports,  and  is  therefore  exempt  &x>m 
section  13(b)  of  the  Act  which 
expresses  the  intent  of  Congress  that 
where  practicable  "regulations  imposing 
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controls  on  exports"  be  published  in 
proposed  form. 

2.  This  rule  does  not  impose  a  burden 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq. 

3.  Hiis  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq. 

4.  This  rule  is  not  a  major  rule  within 
the  meaning  of  section  1(b)  of  Executive 
Order  12291  (46  FR  13193.  February  19. 
1981),  "Federal  Regulation." 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
conunent  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis. 


List  of  Subjects  in  15  CFR  Part  376 

Export  licenses,  Exports,  Reexports. 

Accordingly,  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  are  amended  as  follows: 

PART  376— SPECIAL  COMMODITY 
POLICIES  AND  PROVISIONS 

§376.12    [Ainen<tod] 

Note  3  to  S  376.12  is  amended  by 
revising  the  phrase  "If  the  answer  to  2  is 
'no,'  "  to  read  "If  the  answers  to  both 
questions  in  2.  are  'no',". 

(Sec.  13  and  15,  Pub.  L  (96-72.  S3  Stat  503,  50 
UAC  app.  2401  et  seq.:  Executive  Order  No. 
12214  (45  FR  29783.  May  6. 1980);  Department 
Organization  Order  10-3  (45  FR  6141,  January 
25, 1980);  International  Trade  Organization 
and  Function  Orders  41-1  [45  FR  11862, 
February  22, 1980)  and  41-4  (45  FR  65003, 
October  1, 1980) 

Dated:  April  29. 1982. 
Vincent  F.  DeCain. 

Acting  Director.  Office  of  Export 
Administration. 

|FR  Doc  82-14283  Filed  5-25-82;  8:45  am] 

Muma  cooc  ssio-is-m 

15  CFR  Part  399 

Amendments  to  Commodity  Control 
List 

agency:  Office  of  Export 
Administration,  International  Trade 
Administration,  Commerce. 
action:  Final  rule. 

SUMMARY:  This  rule  amends  Export 
Control  Commodity  Number  (ECCN) 
1560A  on  the  Commodity  Control  List 
(CCL)  to  delete  one  footnote,  previously 
incorporated  by  error.  Also,  some 
lithium  now  included  in  CCL  entries 
3607A  and  46078  is  decontrolled  to  all 
Country  Groups  except  S  and  Z  by 
incorporating  it  into  ECCN  66990. 
DATES:  This  rule  is  effective  May  26, 
1982. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Archie  Andrews,  Director, 
Exporters'  Service  Staff,  Office  of  Export 
Administration,  Department  of 


Commerce,  Washington,  D.C.  20230 
(Telephone:  (202)  377-5247  or  377-4811). 

SUPPtXMENTARY  INFORMATION: 

Rulemaking  Requirements 

In  connection  with  various  rulemaking 
requirements,  the  Office  of  Export 
Administration  has  determined  that 

1.  Under  section  13(a)  of  the  Export 
Administration  Act  of  1979  (Pub.  L  96- 
72,  50  U.S.C.  app.  2401  etaeq.)  ("the 
Act"),  this  rule  is  exempt  from  the  public 
participation  in  rulemaking  procedures 
of  the  Administrative  Procedure  Act. 
This  rule  does  not  impose  new  controls 
on  exports,  and  is  therefore  exempt  from 
section  13(b)  of  the  Act,  which 
expresses  the  intent  of  Congress  that 
where  practicable  "regulations  imposing 
controls  on  exports"  be  pubhshed  in 
proposed  form. 

2.  This  rule  does  not  impose  a  burden 
under  the  Paperwork  Reduction  Act  of 


1980,  44  U.S.C.  3501  et  seq. 

3.  This  rule  is  not  subject  to  the 
requirements  of  the  Regulatory 
Flexibility  Act  5  U.S.C.  601  et  seq. 

4.  This  rule  is  not  a  major  rule  within 
the  meaning  of  section  1(b)  of  Executive 
Order  12291  (46  FR  13193,  February  19. 
1981),  "Federal  Regulation." 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis. 

List  of  Subjects  in  15  CFR  Part  399 
Commodity  Control  List,  Exports. 

PART  399— COMMODITY  CONTROL 
LIST  AND  RELATED  MATTERS 

Accordingly,  Part  399  of  the  Export 
Administration  Regulations  (15  CFR 
Parts  368-399)  is  amended  as  follows: 


§399.1    [Amended] 

1.  ECCN  1560A  of  Supplement  No.  1  to  §  399.1  is  amended  to  remove  footnote 
2,  which  reads  as  follows: 

•Exports  of  capadtora  rated  for  operation  during  tfieir  specified  lifetinie  at  ambient 
temperatures  below  -55*  C  or  above  +200°  C  are  controlled  by  the  U.S.  Department  of 
State,  Office  of  Munitions  Control. 

2.  ECCN  3807A  is  revised  to  read  as  follows: 


Export  control  conwnodlly  numtMr  and  convnodity 
daaorlplran 


.  3807A  UttMim.  as  MkMt: 


UnN 


raquaw) 


POSTVWYZ 


GLVS 


T«V 


100 


coda 


118 


•on  tat 


t.4 


(a)  Metal,  hydndet,  of  atoys  corrtammg  fmum  enric^ed  in  me  6  iaolapa  to  a  ooncwikabon  Ntfiar  tan  tw  ona 
nature  (7  5  percent  on  an  atom  percentage  baaia); 

*-!^°^  '^^!^?°T^  ""^^  ""^^  ■"  **  "  ""'"^  finekjamg  compounda.  •Mm.,  and  concentrates). 


3.  ECCN  4607B  is  removed. 

(Sees.  13  and  15,  Pub.  L  96-72,  93  Stat.  503,  50  U.S.C  app.  $  2401  et  seq.;  Executive  Order  No. 
12214  (45  FR  29783,  May  6.  1980);  Department  Organization  Order  10-3  (45  FR  6141,  January 
25,  1980);  IntemationaJ  Trade  Administration  Organization  and  Function  Order  41-1  (45  FR 
11882,  February  22, 1980)  and  41-4  [45  FR  65003,  October  1. 1980)) 

Dated:  May  3,  19B2. 
Vincent  F.  DeCain. 
Acting  Director,  Office  of  Export  Administration,  International  Trade  Administration. 

|FR  Doc  82-14296  Filed  i-tb-tt  MS  am) 
WLUNQ  COOE  3610-2S-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  271 

(Docket  No.  RM79-76-000  (New  Mexlco- 
10);  Order  No.  232] 

High-Cost  Gas  Produced  From  Tight 
Formations;  Final  Rule 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 


action:  Rnal  rule. 


summary:  The  Federal  Energy 
Regulatory  Commission  is  authorized  by 
seclion  lCI7(c)(5)  of  the  Natiu^l  Gas 
Policy  Act  of  1978  to  designate  certain 
types  of  natural  gas  as  high-cost  gas 
where  the  Commission  determines  that 
the  gas  is  produced  under  conditions 
which  present  extraordinary  risks  or 
costs.  Under  section  107(c)(5),  the 
Commission  issued  a  final  regulation 
designating  natural  gas  produced  from 
tight  formations  as  high-cost  gas  which 
may  receive  an  incentive  price  (18  CFR 
271.703).  This  rule  established 
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procedures  for  jurisdictional  agencies  to 
submit  to  the  Conunission 
recommendations  of  areas  for 
designation  as  tight  formations,  lliis 
final  order  adopts  the  recommendation 
of  the  State  of  New  Mexico  Energy  and 
Minerals  Department,  Oil  Conservation 
Division  that  the  Chacra  Formation  be 
designated  as  a  tight  formation  under 
S  271.703(d). 

EFFECTIVE  DATE:  This  rule  is  effective 
May  20, 1982. 

FOR  FIMTHER  INFORMATION  CONTACT: 

Leslie  Lawner.  (202)  357-8511  or  Victor 
Zabel,  (202)  357-8616. 

SUPPLEMENTARY  INFORMATION: 

Issued  May  20. 1982. 

The  Commission  hereby  amends 
S  271.703(d)  of  its  regulations  to  include 
the  Chacra  Formation  in  Sandoval 
County,  New  Mexico,  as  a  designated 
tight  formation  eligible  for  incentive 
pricing  under  §  271.703.  The  amendment 
was  proposed  in  a  Notice  of  Proposed 
Rulemaking  by  the  Director,  O^ice  of 
Pipeline  and  Producer  Regulation 
(OPPR).  issued  March  4, 1982  (47  FR 
10424,  March  10. 1982),*  based  on  a 
recommendation  by  the  State  of  New 
Mexico  Energy  and  Minerals 
Department,  Oil  Conservation  Division 
(New  Mexico)  in  accordance  with 
{  271.703(c)  that  the  Chacra  Formation 
be  designated  as  a  tight  formation. 

Evidence  submitted  by  New  Mexico 
supports  the  assertion  that  the  Chacra 
Formation  meets  the  guidelines 
contained  in  S  271.703(c)(2).  The 
Conunission  adopts  the  New  Mexico 
recommendation 

This  amendment  shall  become 
effective  immediately.  The  Commission 
has  found  that  the  public  interest 
dictates  that  new  natural  gas  supplies 
be  developed  on  an  expedited  basis, 
and,  therefore,  incentive  prices  should 
be  made  available  as  soon  as  possible. 
The  need  to  make  incentive  prices 
immediately  available  establishes  good 
cause  to  waive  the  thirty-day 
publication  period. 

List  of  Subjects  in  18  CFR  Part  271 

Natural  gas.  Incentive  price.  Tight 
formations. 

(Department  of  Energy  Organization  Act  42 
U.S.C.  7101  et  seq.;  Natural  Gas  Policy  Act  of 
1978, 15  U.S.C.  3301-3342;  Administrative 
Procedure  Act  5  U.S.C.  553) 


In  consideration  of  the  foregoing,  Part 
271  of  Subchapter  H,  Chapter  I  Tide  18, 
Code  of  Federal  Regulations,  is 
amended  as  set  forth  below,  effective 
May  20, 1982. 

By  the  Commission. 

Kenneth  F.  Plumb, 
Secretary. 

PAFTT  271-CEIUNG  PRICES 

Section  271.703(d)  is  revised  by 
adding  new  subparagraph  (85)  to  read  as 
follows: 

$271,703    TigM  formations. 

(d)  Designated  tight  formations 


(85)  Chacra  Formation  in  New 
Mexico.  RM79-76  (New  Mexlco-10) 

(i)  Delineation  of  formation.  The 
Chacra  Formation  is  found  in  Township 
21  North,  Range  5  West  Sections  6,  7,  B, 
16  through  22  and  26  through  36; 
Township  21  North.  Range  6  West 
Sections  1  through  18,  20  through  27,  35 
and  36;  Township  21  North,  Range  7 
West  Sections  1  through  4,  and  10 
through  13;  Township  22  North,  Range  6 
West  Sections  6.  7,  8, 16  through  22,  and 
26  through  36;  and  Township  22  North. 
Range  7  West  Sections  1  through  36, 
NMPM  in  Sandoval  County,  New 
Mexico.  The  formation  is  on  the  Chaco 
Slope  of  the  Southern  San  Juan  Basin. 

(ii)  Depth.  The  Chacra  Formation 
averages  300  feet  in  thickness  and  is  the 
uppermost  sand  formation  below  the 
Huerfanito  bentonite  bed.  The  average 
depth  to  the  top  of  the  Chacra  Formation 
is  1,658  feet 

(FR  Doc  82-142M  Filed  S-ZS-aZ:  •:«  ami 
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18  CFR  Part  290 

[Docket  Na  RIM2-28-000;  Order  Na  231] 

Extension  of  Filing  Date  Under  Section 
133  Of  PURPA 

Issued  May  19, 1962. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 


action:  Final  rule. 


'  Comment!  wen  invited  on  the  propoeed  ruk 
and  none  were  received.  No  party  requested  a 
public  hearing  and  no  hearing  was  held. 


summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  (18  CFR  Part 
290)  which  implements  section  133  of  the 
Public  Utility  Regulatory  Policies  Act  of 
1978  (PURPA).  Section  133  of  PURPA 


requires  electric  utilities  to  file  cost  of 
service  and  load  data  with  the 
Commission  and  the  states,  at  specified 
intervals.  The  amendment  extends  to 
June  30, 1983.  the  date  by  which  electric 
utilities  with  total  annual  electric  energy 
sales,  for  purposes  other  than  resale,  of 
less  than  one  billion  kilowatt-hours  must 
make  an  initial  filing  of  information 
under  PURPA.  An  extension  of  time  to 
file  is  provided  at  this  time  because  the 
Commission  is  reexamining  whether  the 
reporting  requirements  under  Part  290 
should  be  revised  to  be  more  useful  and 
appropriate. 

DATES:  This  rule  is  effective  on  May  19, 
1982.  The  Commission  nevertheless 
invites  comments  on  tliis  nde. 

addresses:  An  original  and  fourteen 
copies  of  all  comments  should  be 
addressed  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Sti«et  NE.,  Washington.  D.C. 
20426.  All  comments  should  reference 
Docket  No.  RM82-28-000. 

FOR  FURTHER  INFORMATION  CONTACH 

Daniel  G.  Lewis,  Office  of  Electric 
Power  Regulation,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  N.E..  Washington.  D.C 
20426,  (202)  376-9227. 
Michael  R.  Postar,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
N.E.,  Washington.  D.C  20426.  (202)  357- 
8033. 

SUPPLEMENTARY  information: 

In  the  matter  of  extension  of  filing 
date  under  section  133  of  PURPA; 
Docket  No.  RM82-28-00a  Order  No.  231. 

Issued  May  19, 1962. 

The  Federal  Energy  Regidatory 
Commission  (Commission)  is  amending 
its  regulations  (18  CFR  Part  290]  which 
implement  section  133  of  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
(PURPA). » Section  133  of  PURPA 
requires  electric  utilities  to  file  cost  and 
load  data  with  the  Commission  and  the 
states,  at  specified  intervals.  The 
amendment  extends,  to  June  30, 1983, 
the  date  by  which  electric  utilities  with 
total  annual  electric  energy  sales,  for 
purposes  other  than  resale,  of  less  than 
one  billion  kilowatt-hours  must  make  an 
initial  filing  of  information  under 
PURPA. 


■16U.&CSB«3(197S). 
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I.  Backgroimd 

Section  133  of  PURPA  requires  electric 
utilitiefl  with  annual  electric  energy 
sales,  for  purposes  other  than  resale,  in 
excess  of  500  million  kilowatt-hours  to 
file  cost  of  service  and  load  data  with 
the  Commission  and  the  states.  PURPA 
requires  electric  utilities  to  file  the 
specified  information  with  the 
Commission  every  two  years.  Congress 
directed  the  Conmiission  to  prescribe 
the  methods,  procedures,  and  format  to 
be  used  by  electric  utilities  in  gathering 
the  information  described  in  section  133 
of  PURPA. 

The  Commission's  regulations  * 
implementing  section  133  of  PURPA 
require  electric  utilities  to  gather  and 
submit  a  wide  variety  of  cost  of  service 
and  load  data.  Those  regulations  also 
require  most  utilities  to  report  this  cost 
of  service  information  to  the 
Commission  and  the  states  for  the  first 
time  on  November  1, 1980.  Thereafter, 
these  utilities  are  required  to  refile 
periodically. 

Section  290.102(d)  <rf  the 
Commission's  regulations,  permits 
smaller  electric  utilities  "having  total 
sales  of  electric  energy  for  purposes 
other  than  resale  of  less  than  1  bilHon 
kilowatt-hours  in  each  of  the  calendar 
years  1976. 1977  and  1978."  to  begin  the 
biennial  reporting  program  as  late  as 
June  Sa  1962. 

In  promulgating  Part  290  under  section 
133  of  PURPA,  the  Commission 
expressed  ccmcem  with  "the  effect  of 
immediately  imposing  this  new  reporting 
requirement  on  small  utilities." '  In  its 
original  rulemaking,  the  Commission 
therefore  extended  the  initial  filing 
deadline  for  small  utilities  in  order  to 
delay  the  financial  impact  of  the  section 
133  reporting  requirements. 

The  cost  of  comphance  with  the 
PURPA  section  133  reporting 
requirements  continues  to  be  a  concern 
of  the  Conunission  and  the  Congress.  In 
a  recent  report  the  General  Accounting 
Office  (GAO)  expresses  its  views  on 
how  the  section  133  reports  should  be 
gathered  and  the  cost  of  compliance 
with  these  reporting  requirements.* 
According  to  the  GAO.  few  of  the 
potential  users  which  were  surveyed 
have  made  use  of  the  data  or  foresee  a 
use  for  the  data  in  the  immediate  future. 
The  GAO  reports  that  the  cost  of 


♦Final  RegDiatlons.  "Coflection  of  Cost  of  Service 
Information  Under  Scctioa  133  of  the  Public  UtiUty 
Regulatory  PoUcie»  Act  of  1978"  (Docket  Na  RM7»- 
6),  issued  June  5, 1979,  44  FR  33847  (June  13. 1979], 
codified  at  18  CFR  Part  280. 

'44  PR  at  33851. 

*  "Burdentome  and  Unnecessary  Reporting 
Requirements  of  the  Public  Utility  Regulatory 
Policies  Act  Need  to  be  Qianged,"  September  14. 
1981,  EMD-«1-106. 


compliance  varied  considerably  among 
the  utilities  which  it  surveyed.  The  GAO 
concludes,  however,  "that  a  substantial 
amount  of  the  total  cost  of  a  load 
research  survey  is  relatively  fixed  and  is 
not  related  to  utility  size." '  Finally,  the 
GAO  recommends  that  the  Commission 
review  costs  and  benefits  of  the 
reporting  requirements  under  section  183 
of  PURPA. 

Subsequent  to  the  GAO  report,  the 
Commission  issued,  on  January  29, 1982. 
a  Notice  of  Inquiry*  with  respect  to 
whether  the  reporting  requirements 
under  section  133  of  PURPA  might  be 
eased  and  how  regulatory  authorities 
and  interested  parties  have  used  the 
reported  data  in  PURPA  proceedings, 
rate  cases,  and  in  other  ways. 
Specifically,  the  Notice  requests 
comment  on  (1)  the  use  of  the  data 
collected  and  reported.  (2)  the  cost  of 
compliance.  (3)  the  extent  of  duplication 
with  other  Federal  and  state  reports, 
and  (4}  possible  alternatives  aiid  . 
revisions  to  the  regulations. 

II.  Extensioa  of  FQiiig  Dale  for  Small 

Utilitiei 

Section  133(c)  of  PURPA  permits  the 
Commission  to  extend  the  period  of  time 
by  which  any  utility  must  make  an 
initial  filing  under  PURPA.  An  extension 
may  be  granted  by  the  Commission  "for 
a  reasonable  additional  period  in  the 
case  of  any  electric  utility  for  good 
cause  shown."  The  final  rules 
implementing  section  133  of  PURPA 
establish  a  procedure  for  providing  case- 
by-case  filing  extensions  to  individual 
utilitiea.' In  addition,  the  Commission,  in 
i  290.102(d].  currently  provides  an  initial 
filing  date  under  section  133(c)  for  the 
class  of  small  utilities  which  dlfFer«  bom 
that  prescribed  for  larger  utilities.  This 
extension  of  time  to  file  was  based  on  ■ 
finding  of  good  cause  with  respect  to 
that  class  of  utilities.* 

In  conjunction  with  the  Commission's 
ongoing  effort  to  ascertain  the  practical 
alternatives  to  the  existing  regulations 
in  Part  290,  the  Commission  has 
determined  that  an  additional  limited 
measure  of  regulatory  relief  can  and 
should  be  provided  to  a  class  of  utilities 
at  this  time.  The  Commission  seeks  to 
provide  some  relief  from  the  Part  290 
requirements  for  all  small  utilities, 
instead  of  only  for  those  small  utilities 

'IdaX  16-17. 

'^4ottoeof  In^wy.  "CoUectkiD  of  Coat  of  Svrioe 

Informatioo  Under  Section  133  of  the  Public  Utility 
Regulatory  Policies  Act  of  1878."  (Docket  No.  RMSZ- 
13).  ia«nd  i«nuT  28.  taSZ.  47  PR  MS7  (Febraoy  «. 

1982). 

'A  utility  may  seek  an  extension  of  tine  to  file 
onder  |  290.602  by  showing  good  cane  for  the 
•xtenaion  sought 

*44FRat338Sl. 


which  have  applied  for  an  extension  of 
the  time  to  file.  Therefore,  this  final  rule 
further  extends  to  June  30, 1983.  the 
period  in  §  29ai02(d)  for  an  initial  filing 
by  any  small  utility,  based  upon  the 
following  information. 

The  cost  of  complying  with  Part  290 
incurred  by  regulated  utilities  involves 
both  initial  investments  in  data 
collection  devices  and  the  recurrent  cost 
of  compiling  the  data  on  a  biennial 
basis.  Comments  by  small  utibties  on 
the  Notice  of  Inquiry  estimate  that, 
generally  speaking,  their  costs  are  as 
high  as  $400000  for  the  load  metering 
equipment  and  $30-50,000  for  a  biennial 
filing.  Due  to  the  nature  and  cost  of  the 
sampling  and  reporting  procedures 
required  of  all  utilities  under  Part  290, 
small  utilities  with  total  annual  electric 
energy  sales,  for  purposes  other  than 
resale,  of  less  than  1  billion  kilowatt- 
hours  arguably  have  a 
disproportionately  large  financial 
burden  under  Part  290.  This  burden  may 
not  be  significantly  reduced  simply  due 
to  the  smaller  number  of  ratepayers 
which  small  utilities  have.  As  a  result, 
the  burden  on  small  utilities,  and  their 
ratepayers,  may  be  greater  Aan  for 
larger  utilities.*  Small  utilities 
nevertheless  state  that,  while  the  load 
research  required  under  section  133  may 
yield  useful  information,  the  cost-benefit 
relationship  <rf  the  data  collection  and 
reporting  program  for  small  utilities  is 
unknown  at  this  time. 

Despite  the  extension  of  time  to  file 
provided  in  %  290.102(d),  the 
Commission  has  received  many  requests 
for  either  an  extension  of  time  to  file  or 
exemption  from  specific  reporting 
requirements,  containing  case-specific 
information  on  the  impact  of  the  Part  290 
requirements.  Forty-six  of  the  sixty- 
three  small  utilities  to  which  the  section 
133  regulations  apply  have  sought  one  of 
these  forms  of  relief.  Generally,  these 
applications  of  small  utiUties  state  that 
certain  reporting  requirements  are 
inappropriate,  inapphcable,  or  unduly 
burdensome. 

The  small  utilities  seeking  relief  from 
the  section  133  reporting  requirements 
argue  that  they  have  insufficient 
resources  to  collect  the  data  required 
and  to  prepare  adequate  reports.  In  their 
applicatioiu  for  relief  many  small 


*  A  prehraiiury  review  of  the  oomnieiito  fflad  in 
the  Notice  of  Inquiry.  Docket  No.  RMSS-IS, 
indicates  that  many  small  utilities  believe  that, 
based  on  analyses  of  program  costs  for  small 
utilities,  their  ratepayers  wdl  be  disproportionataly 
burdened  by  Ike  Part  SO  raqvirements.  This 
argument  is  also  made  tn  the  petition  of  the 
American  Public  Power  Association,  'Iblotion  For 
Stay  of  Filings  Under  Section  133  of  the  Public 
Utility  Regulatory  Policies  Act."  Docket  No.  EUa- 
13-000  (March  31, 1982]. 
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utilities  contend  that  data  collection  is 
especially  expensive  for  them  because 
they  do  not  ordinarily  collect  die  data 
required  to  be  submitted.  TTie  cost  of 
collecting  this  information,  they  argue. 
would  unduly  burden  small  utilities.  The 
small  utilities'  requests  for  relief  are 
therefore  predicated  on  the  belief  that 
the  reporting  requirements  are 
inappropriate  for,  and  generally 
burdensome  on,  this  class  of  utilities.  In 
addition,  the  applicatioos  for  extension 
and  exemption  claim  that  uniform 
application  of  the  filing  requirements  is 
not  justifiable  in  tenns  of  the  main 
purpose  of  section  133.  which  is  to 
ensure  that  good  cost  of  service 
infbtmatibn  is  available  to  the  affected 
public,  because  the  ratepayers  of 
public}^'-  and  cooperatively-owned 
utifitie«  have  ready  access  to  this 
infonnatiao  in  any  case. 

Several  small  utilities  also  cite  the 
potentially  anticompetitive  effect  of  the 
reporting  requirements.  Tbese  utilities 
contend  that  the  cost  of  complying  with 
the  reporting  requirements  inflates  their 
rates  and  strains  the  ability  of  small 
utilities  to  remain  competitive  with 
larger  utilities.  Small  utilities  are 
required  to  spread  the  relatively  Ugh 
cost  of  compliance  among  fewer 
customers  than  larger  utilities. 

Ilie  Commission  is  reviewing  the 
arguments  presented  by  electric  utilities, 
and  particularly  the  small  utilities,  in  the 
requests  for  extension  of  time  to  file  or 
for  exemption  fiom  certain  requirements 
and  by  all  commenters  on  the  Notice  of 
Inquiry.  Reevaluation  of  the  application 
and  content  of  the  requirements  of  Part 
290  will  require  further  study  of  die 
infotmatian  obtained  pursuant  to  the 
Notice.  However,  the  imminent  Ai>aAV\n^ 
for  an  initial  filing  by  small  utihties 
requires  the  Commission  to  act  at  this 
time,  pending  additional  review. 

The  information  which  the 
Commission  has  obtained  concerning 
the  burden  of  compliance  with  Part  290 
on  small  utilities  presents  significant 
issues  about  the  suitability  of  die 
current  reporting  requirements. 
Therefore,  the  Commission  finds  that 
good  cause  exists  for  extending  the 
initial  filing  date  for  small  utilities  under 
S  290.102(d).  This  one-year  extension 
will  defer  until  a  later  date  many  major 
expenses  which  small  utilities  would 
incur  in  association  with  current  Part 
290  requirements.  In  the  meantime,  the 
Commission  will  examine  whether  Part 
290  might  be  made  more  useful  and 
appropriate  in  tenns  of  information  that 
will  be  required  from  small  utilities 
when  they  are  required  to  file  data 
imder  section  133  of  PURPA: 


m.  Cuuiiueiit  Piocedine  and  ufedive 
Date 

The  Commission  finds,  pursuant  to  S 
U.S.C.  553(b)(3)(B),  that  notice  and 
comment  procedure  is,  at  this  time, 
impracticable  and  contrary  to  the  public 
interest  Small  utilities  are  required  to 
make  an  initial  filing  under  section  133 
of  PURPA  and  Part  290  of  the 
Commission's  regulations  by  June  30, 
1962.  To  comply  writh  the  Commission's 
regulations,  small  utilities  are  now.  or 
shortly  will  be,  expending  resources  to 
gather  and  to  prepare  the  data  for  filing. 
Since  the  Commission  is  reevaluating 
the  reporting  requirements  in  Part  290 
pursuant  to  the  Notice  of  Inquiry,  it 
would  unduly  burden  utilities  and 
ratepayers  to  permit  expenses  to  be 
incurred  collecting  data  whidi  may  later 
be  found  to  be  unnecessary  or 
inappropriate.  In  order  to  provide 
adequate  advance  notice  of  Commission 
action  so  as  to  prevent  unnecessary 
expenditures  by  small  utilities  in 
compiling  data.  Commission  action 
should  be  finalized  at  the  earliest  date. 

The  Commission  nevertheless  invites 
interested  persons  to  comment  on  this 
final  rule.  Cities  of  all  comments  should 
be  submitted  to  the  Secretary.  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
D.C.  20426.  and  should  reference  Docket 
No.  RM82-28-000.  An  original  and  14 
copies  should  be  filed  All  written 
submissions  will  be  placed  in  the  public 
file  which  will  be  established  in  this 
docket  and  made  available  for  public 
inspection  during  regular  business  hours 
in  the  Commission's  Office  of  Public 
Information.  Room  lOOa  825  North 
Capitol  Street  NE..  Washington,  D.C. 
20426. 

The  Commission,  imder  5  U.S.C. 
553(d),  also  waives  die  30-day  delay  in 
the  effective  date  of  this  rule  since  the 
rule  relieves  a  regulatory  obligation  by 
providing  a  temporary  exemption  from  a 
filing  requirement  for  a  class  of  utilities. 
In  addition,  the  Commission  finds,  for 
the  above  mentioned  reasons,  that  good 
cause  exists  for  making  this  amendment 
effective  immediately. 

list  of  Subjects  in  U  CFR  Part  290 

Electric  utilities.  Penalties,  Reporting 
and  recordkeeping  requirements. 
Uniform  System  of  Accounts. 

(Department  of  Enersy  Oganizatiaa  Act.  42 
USXl  7101-7352:  BXX  12008,  S  C7R 142 
(1878):  and  tiie  PubUc  Utility  RegoUtonr 
Policies  Act  of  1878, 16  U.S.C.  2001-2545 
(1978)) 

In  consideration  of  the  foregoing.  Part 

290  of  Chapter  1,  Title  18  of  the  Code  of 
Federal  Regulations,  is  amended  as  set 
forth  below,  effective  immediately. 


By  the  Commiiwioo. 
Keonetk  F.  Flmb. 

Secretary. 

PART  290-COLLECT1ON  OF  COST  OF 
SERVICE  MFOmiATION  UNDER 
SECTION  133  OF  THE  PUBUC  UnUTY 
REGULATORY  POLICIES  ACT  OF  1978 


S29at02    [AiMnded] 

Section  290.102(d)  is  amended  by 
deleting  "June  30, 1982"  and  inserting  in 
Ueu  thereof  "June  30. 1963". 
|Fit  Ddc.  n-Min  pa 
eauNQ  oooe  snr-M-a 


ENVIRONMENTAL  PROTECTION 
AGENCY 

21  CFR  Part  193 

[FAP  1H5Z7a/T»0;  PH-FRL  2129-31 


Pestidds 

agency:  Environmental  Protectioa 
Agency  (EPA). 

action:  Fmal  rule. 

summary:  This  luk  establishes  a  food 
additive  regulation  permitting  the 
combined  residues  of  the  fun^dde 
chlorothalmil  and  its  metaboUte  in 
citrus  oil  This  regulation  to  pomit  the 
marketing  of  citrus  oil  while  further  data 
are  being  collected  on  the  fungicide  was 
.  requested  by  Diamond  Shamrock. 

EFFECTIVE  DATE  Effective  on  May  26, 

1982. 

ADDRESS:  Written  objections  may  be 
submitted  to  the:  Hearing  Clerk  fA-llO], 
Environmental  Protection  Agency.  Rm. 
3706.  401 M  St,  SW..  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  M.  Jacoby.  Product  Manager  (PM) 
21.  Registration  Division  (TS-767C]. 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
227,  CM#2. 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202  (703-^57- 
1900). 

SUPPLEMBfTARV  IHFORMATKW:  EPA 
issued  a  notice  in  the  Fedetal  Register 
of  April  21, 1962  (47  FR 17113)  which 
announced  that  Diamond  Shamrock 
Corp.,  Agricultural  Chemicals  Division. 
1100  Superior  Ave.,  develand  OH 
44114.  bJad  submitted  food  additive 
petition  1H5278  to  the  EPA  proposing 
diat  21  CFR  Part  193  be  amended  by 
establishing  a  regulation  permitting  the 
combined  residues  of  the  fungicide 
chlorothalonil 

(tetrachloroisophthalonitrile]  and  ita 
metabolite  (4-hydroxy-2.5,6- 
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trichloroisophthalonitrile)  in  citrus  oil  at 
10  parts  per  million  (ppmj  resulting  bom 
the  preharvest  application  of  the 
fungicide  to  citrus  in  connection  with  an 
experimental  use  permit 

No  comments  were  received  in 
response  to  this  notice  of  filing. 

The  data  submitted  in  the  petition  and 
all  other  relevant  material  have  been 
evaluated.  The  scientific  data  submitted 
in  support  of  the  regulation  were  two  2- 
year  dog  feeding  studies  with  no- 
observed-effect  levels  (NOEL's)  of  60 
ppm,  an  18-month  rat  feeding  study  with 
a  NOEL  of  less  than  500  ppm.  a  2-year 
rat  feeding  study  with  a  NOEL  of  60 
ppm,  a  3-generation  rat  reproduction 
study  with  a  NOEL  of  5,000  ppm.  a 
second  3-generation  rat  reproduction 
study  with  a  NOEL  of  15,000  ppm,  and  a 
series  of  mutagenicity  studies.  Based  on 
the  dog  feeding  studies,  the  NOEL  is 
calculated  to  be  60  milligrams  (mg)/ 
kilogram  (kg)/day.  Using  a  100-fold 
safety  factor,  the  allowable  daily  intake 
(ADI)  is  0.015  mg/kg/day  and  the 
maximum  permissible  intake  (MPI)  is  0.9 
mg/day  for  a  60-kg  person.  The 
establishment  of  this  regulation  results 
in  a  theoretical  exposure  of  0.0005  mg/ 
day  and  utilizes  0.05  percent  of  the  ADL 
Established  tolerances  and  this 
tolerance  result  in  a  maximum 
theoretical  exposure  of  0.7685  mg  for  a 
60-kg  person  and  utilizes  85.39  percent 
of  the  ADL  Tolerances  ranging  from  0.1 
to  15  ppm  have  previously  been 
established  for  the  combined  residues  of 
chlorothalonil  and  its  metabolite  in  or 
on  a  variety  of  raw  agricultural 
commodities  (40  CFR  180.275). 

It  is  has  been  determined  that  the 
fungicide  may  be  safely  used  in 
accordance  with  the  provisions  of  the 
experimental  use  permit  (677-EUP-20) 
that  is  being  issued  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA). 

The  fungicide  is  considered  useful  for 
the  purpose  for  which  the  regulation  is 
sought,  and  it  is  concluded  that  the 
fungicide  may  be  safely  used  in 
accordance  with  the  prescribed  manner 
when  such  uses  are  in  accordance  with 
the  label  and  labeling  registered 
pursuant  to  FIFRA  as  amended,  (86  SUL 
973,  89  Stat.  751,  U.S.C.  135(a)  et  seq.) 
Therefore,  the  regulation  is  established 
as  set  forth  below. 

A  related  document  (PP  1G2448/T3e9) 
estabUshing  a  temporary  tolerance  for 
the  combined  residues  of  chlorothalonil 
and  its  metabohte  in  or  on  the  raw 
agricultural  commodity  citrus  at  0.1  ppm 
appears  elsewhere  in  this  issue  of  the 
Federal  Register. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Federal 


Register,  file  written  objections  with  the 
Hearing  Clerk,  at  the  address  given 
above.  Such  objections  should  be 
submitted  in  quintupUcate  and  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought.' 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
534,  94  Stat  1164.  5  U.S.C.  601-«12].  the 
Administrator  has  determined  that 
regulations  establishing  new  food  or 
feed  additive  levels,  or  conditions  for 
safe  use  of  additives,  or  raising  such 
food  or  feed  additive  levels  do  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of  May 
4. 1981  (46  FR  24945).  Effective  on:  May 
25.1982. 

(Sec.  40e(c)(l).  72  Stat  1786  (21  U.S.C 
346(c)(1))) 

List  of  Subjects  in  21  CFR  Part  193 

Food  additives.  Pesticides  and  pests. 
Dated:  May  la  1982. 
Jaoies  M.  Conlon. 

Acting  Director,  Office  of  Pesticide  Programs. 

PART  193— TOLERANCES  FOR 
PESnCIOES  IN  FOOD  ADMINISTERED 
BY  THE  ENVIRONMENTAL 
PROTECTION  AGENCY 

Therefore,  21  CFR  Part  193  is 
amended  by  establishing  a  new  S  193.84 

to  read  as  follows: 

S  193.84    CtikKOthalonn. 

A  regulation  is  established  for  the 
combined  residues  of  the  fungicide 
chlorothalonil 

(tetrachloroisophthalonitrile)  and  its 
metabolite  (4-hydroxy-2,5,6- 
trichloroisophthalonitrile)  in  citrus  oil  at 
10  parts  per  million  (ppm)  as  a  result  of 
the  preharvest  application  of 
chlorothalonil  to  growing  citrus.  This 
regulation  expires  December  31. 1983. 

|FR  Doc.  82-13929  Filed  S-2S-S2;  »:K  am] 
BNJJNQ  CODE  SMO-WHi 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  915 

Removal  of  Certain  Conditions  on  the 
Approval  of  ttie  Iowa  Permanent 
Program  Under  tt>e  Surface  Mining 
Control  and  Reclamation  Act  of  1977 

AQENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior.  • 

ACTION:  Final  rule:  removal  of  two 
conditions  on  the  approval  of  the  Iowa 
State  program. 

summary:  The  State  of  Iowa  has 
satisfied  two  of  the  conditions  on  the 
approval  of  the  Iowa  program  under  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (SMCRA)  by  submitting  two 
-.rules  as  program  amendments.  Iowa 
received  conditional  approval  of  its 
permanent  program  effective  April  10. 
1981,  as  announced  in  the  Federal 
Register  of  January  21, 1981  (46  FR  5891- 
5892),  subject  to  the  correction  of  three 
minor  deficiencies.  Iowa  submitted  to 
the  Department  of  Interior  provisions 
satisfying  two  of  the  conditions  on 
October  1, 1981.  Approval  of  these  two 
rules  as  program  amendments  will  be 
reflected  in  30  CFR  Part  915. 

EFFECTIVE  DATE:  The  removal  of  the  two 
conditions  is  effective  May  26. 1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Arthur  Abbs,  Office  of  Surface  Mining 
Reclamation  and  Enforcement  U.S. 
Department  of  the  Interior.  South 
Building,  1951  Constihition  Avenue  NW., 
Washington,  D.C.  20240.  Telephone  (202) 
343-5361. 

SUPPLEMENTARY  INFORMATION: 

Background  on  the  Iowa  Program 
Submission 

On  February  28. 1980.  OSM  received  a 
proposed  regulatory  program  fit>m  the 
State  of  Iowa.  After  providing 
opporiunify  for  public  comment  and  a 
review  of  the  program  submission,  the 
Secretary  of  the  Interior  approved  in 
part  and  disapproved  in  part  the  Iowa 
program.  The  Secretary's  decision  was 
published  in  the  October  16. 1980. 
Federal  Register  (45  FR  68673-68686). 

Under  30  CFR  732.13(f)  Uie  State  of 
Iowa  had  60  days  (until  December  15. 
1980)  from  the  date  of  publication  of  the 
Secretary's  partial  approval  in  which  to 
submit  a  revised  program  for 
consideration.  Iowa  submitted  its 
revised  program  for  consideration  on 
December  15. 1980. 
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On  Jannary  21, 1961.  following  a 
review  of  the  amended  program  the 
Secretary  approved  the  program  subject 
to  the  correction  of  three  minor 
deficiencies  (46  FR  5e85-5a92).  The 
approval  was  made  effective  April  10, 
1981. 

Infonmtion  pertinent  to  the  general 
background,  revisions,  modifications, 
and  lunendmenta  to  the  proposed 
permanent  program  submission,  as  well 
as  the  Secretary's  findings,  the 
disposition  of  comments  and 
explanation  of  the  conditions  of 
approval  of  the  Iowa  program  can  be 
found  ia  the  January  21, 1981.  Fedaial 
Register  (46  FR  568S-5882). 

Background  on  the  Secntaiy's 
CondiHonal  Approval 

The  Secretary  of  the  faiterior 
determined  that  the  Iowa  pra^^m 
contained  three  minor  deficiencies: 

1.  Iowa  did  not  have  fully  enacted 
regulatioos  to  provide  for  civil  and 
criminal  sanctions  for  violatioos  of  the 
Iowa  law.  regulations  or  of  the 
conditions  on  peimits  and  exploration 
approvals  in  accordance  with  section 
518  of  SMCRA  (30  U.S.C  128^  and 
consistent  with  30  CFR  Part  84S. 

2.  The  Iowa  Administrative 
Procedures  Act  required  that  an 
administrative  hearing  be  held  prior  to 
the  issuance  of  a  cessation  order.  This 
requirement  conflicts  with  section 
521(a)(3)  of  SMC31A.  which  provides 
that  a  cessation  order  shall  be  issued 
immediately  upon  the  expiration  of  the 
time  for  abatement  if  abatement  has  not 
been  accomplished. 

3.  Iowa  did  not  have  fully  enacted 
regulations  establishing  penalties  to 
protect  state  employees  during  the 
performance  of  their  duties  in 
accordance  with  the  protection  afforded 
Federal  employees  under  section  704  of 
SMCRA. 

In  accepting  the  Secretary's 
conditional  approval.  Iowa  agreed  to 
correct  the  regulation  deficiencies 
concerning  rules  for  proposal  and 
assessment  of  civil  penalties  and 
protection  of  State  employees  by  July  1. 
1981,  and  the  statutory  deficiency 
concerning  the  issuance  of  cessation 
orders  for  failure  to  abate  notices  of 
violations  by  January  1, 1982. 

Subnisaiaa  of  Revisioas  and  Pubik 
Coaament 

On  October  1, 1961,  OSM  received 
bom  the  Iowa  Department  of  Sofl 
Conservation,  revisions  to  its  permanent 
program  latended  to  satisfy  renditions 
"a"  and  •*«-. 

OSM  ptMisbed  a  notice  In  the  Fadenl 
Register  ea  Febmaiy  la  1982. 
annotinring  receipt  of  tliese  provisions 


and  inviting  public  comment  on  whether 
die  provisions  submitted  correct 
deficiencies  1  and  3  (47  FR  6029-6031). 
The  public  comment  period  ended  on 
March  11, 1962.  A  public  hearing 
sdieduled  for  March  9, 1962,  was  not 
held  because  no  one  expressed  a  desire 
to  present  testimony  (see  47  FR  9662). 
One  written  comment  was  submitted. 
Condition  numbo'  2  specified  in  30 
CFR  915.11(b)  win  be  removed  when  the 
Iowa  Legislature  enacts  the  necessary 
legislation.  This  notice  today  does  not 
address  tiiat  deficiency.  The  time 
allowed  for  the  State  to  satisfy  condition 
number  2  has  been  extended  to 
September  1. 1962,  by  a  final  rule 
published  February  23, 1962.  in  the 
Federal  Register  (47  FR  7829-7830). 

Secretary's  Flntfings 

The  Secretary  finds  the  program 
amendments  submitted  by  Iowa  on 
October  1. 1961.  satisfy  conditions  1  and 
3  of  the  Iowa  program  as  follows: 

1.  Iowa  amended  rule  780-4.6(83)  by 
adding  a  new  sub-rule  4.6(8]  for  dvil 
penalties.  It  commits  the  State  to 
institute  a  dvil  action  to  recover  a  dvil 
penalty  whenever  a  violation  has 
resulteid  in  s  cessation  order.  The  rale 
also  covns  the  amount  of  penalty 
recommended,  procedures  for  providing 
notice  to  the  operator  of  the  penalty 
recommended,  and  a  provision  for  a 
hearing.  The  Secretary  finds  this  rule 
does  satisfy  condition  number  1  and  is 
consistent  with  tlie  requirements  of 
section  S18(a)  of  SMC31A.  liowever,  in 
the  Secretary's  Findings  4(hK3). 
paHished  in  the  January  21, 1981, 
Federal  Registar  (46  FR  5885-5892).  OSM 
stipulated  that  if  the  requirement  for 
prepayment  of  dvil  penalties  into  an 
escrow  account  under  Sedion  518(c]  of 
SMCRA  was  held  constitutional  by  the 
courts  then  considering  the  issue,  the 
Secretary  would  require  the  Iowa 
pomanent  iMvgram  to  comply  with  the 
requirement  The  court  cases  on 
constitutionality  that  had  prevented  the 
Secretary  from  enforcing  the  provision 
have  now  been  dedded.  The 
preliminary  infimction  in  Star  Coal  Ca 
V.  Andrua,  14  ERC  1325  (USDC/S.D.  Ia). 
was  dissolved  on  July  27, 19B1,  and  the 
case  was  dismissed.  In  two  cases  before 
the  U.S.  Supreme  Court  the  issue  of  the 
constitutionality  of  SMCRA  section 
518(c)  was  dismissed  on  the  grounds 
that  the  issue  was  not  ripe  for  the  Court 
to  dedde.  See  HodeJ  v.  Virgitua  Sviface 
Mining  and  Reclamation  Aasociatioa.  16 
ERC  1027:  Model  v.  Indiana.  16  KRC 
1048.  Althoogfa  tl»  Supreme  Court  did 
not  rale  on  tfas  oonstitutionality  of 
Sectloa  Sia(c).  the  dismissal  of  die 
//odb/ and  Stor  cases  removes  the  legal 
restraints  on  the  Secretary's  statutory 


oUigatioD  to  require  Iowa  to  comply 
with  the  prepayment  provisions  <rf 
section  518(c]  and  existing  regulations. 
Because  the  conditional  approval  of 
the  Iowa  program  as  specified  at  30  CFR 
915.11(a)  did  not  require  Iowa  to  indude 
the  prepayment  of  dvil  penalties  into  an 
escrow  account  the  Seoetary  finds  that 
the  Iowa  program  satisfies  condition 
number  1. 

However,  the  Secretary  is  proceeding 
imder  30  CFR  732.17  with  steps  to 
require  Iowa  to  indude  a  provision  in  its 
program  for  prepayment  of  dvil 
penalties  into  an  escrow  account 

2.  As  noted  above,  condition  number  2 
is  not  being  considered  at  this  time 
because  the  State  has  until  September  1. 
1982,  to  satisfy  this  condition.  The 
Secretary  extended  the  time  for  Iowa  to 
satisfy  this  condition  from  January  1, 
1962.  to  September  1. 1982.  in  a  Fedend 
Register  notice  pablisbed  February  23. 
1982  (47  FR  7829-7830)^ 

3.  Condition  number  3  required  Iowa 
to  indude  a  provision  in  its  regulations 
that  estabUshes  penalties  to  proted 
State  employees  during  the  performance 
of  their  dnties  in  accordance  with 
section  704  of  SMCRA  or  otherwise 
amend  its  program  to  accomplish  the 
same  result 

In  response  to  this  condition,  the  State 
amended  its  rules  at  section  780- 
<35(83A),  subrule  4.35(13)  to  indude  as 
a  condition  of  a  permit  that  a  permittee 
shall  not  willfully  resist  prevent 
impede,  or  interfere  with  the  department 
or  its  agents  in  the  performance  of  their 
duties.  The  Secretaiy  finds  that  this  rule 
makes  the  Iowa  program  consistent  with 
section  704  of  SMCRA. 

Public  Conunent 

In  response  to  the  February  10, 1982. 
Federal  Register  notice  aimouncing  the 
hearing  and  comment  period  on  tlie 
amendments  submitted  by  Iowa,  OSM 
received  one  written  comment  firom  the 
Environmental  Policy  Institute,  the 
Dubuque  Audubon  Sodefy.  the 
Environmental  Coordinating  Committee 
of  Dubuque,  Iowa,  and  Richard  Worm. 
White  Pine  Group,  Iowa  Chapter  of 
Sierra  Club. 

The  commenters  noted  that  Iowa 
submitted  amendments  to  satisfy 
conditions  "a"  and  "c"  three  months 
tifter  the  July  1, 1961,  deadline  specified 
by  the  Secretary  in  the  January  21, 1961. 
Federal  Register  notice  of  oonditional 
approval  Because  the  State  did  not 
request  an  extension  of  time,  the 
conunenters  asserted,  the  Secretarjr*! 
conditional  approval  of  the  Iowa 
program  teraainated  as  a  flMtter  of  law 
on  July  1. 1981. 
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It  should  be  noted  that  Iowa  adopted 
the  rule  correcting  condition  "c"  on 
April  9, 1981,  and  the  rule  correcting 
condition  "a"  on  January  30, 1981. 
Hence,  the  State  had  substantively 
complied  with  the  conditions  by  the 
required  deadline.  In  light  of  the  State's 
action,  OSM  believes  that  termination  of 
the  Secretary's  approval  of  Iowa's 
program  is  not  warranted. 

With  regard  to  the  amendments 
submitted  by  the  State  to  satisfy 
condition  "a"  concerning  Iowa's 
procedures  for  the  proposal  and 
assessment  of  civil  penalties  the 
commenters  stated  that  the  Iowa's 
provisions  failed  to  do  the  following: 

a.  Provide  for  the  administrative 
assessment  of  civil  penalties  in 
accordance  with  section  518(a)  of 
SMCRA; 

b.  Provide  for  daily  assessments  of 
penalties  for  continuing  violations  in 
accordance  with  section  518(a)  of 
SMCRA  and  30  CFR  845.15; 

c.  Insure  imposition  of  a  mandatory 
$750/day  penalty  for  failure  to  abate 
orders.  (The  commenters  asserted  that 
Iowa  requires  only  that  the  Attorney 
General  institute  an  action  in  court 
seeking  at  least  $750/day); 

d.  Require  payment  into  escrow  of  the 
proposed  assessment  of  civil  penalties 
in  accordance  with  section  518(c)  of 
SMCRA; 

e.  Establish  a  rational  scheme  to 
assure  that  uniform  assessments  of  civil 
penalties  are  made. With  regard  to  point 
a.,  OSM  has  determined  that  Iowa's 
program  does,  in  fact,  provide  for  the 
administrative  assessment  of  penalties. 
Iowa  has  chosen  to  omit  an  assessment 
conference  procedure  in  favor  of  a 
formal  administrative  hearing  as  its  first 
step  in  review  of  a  proposed 
assessment.  The  second  level  of  review 
is  judicial  In  the  Secretary's  initial 
decision  on  the  Iowa  program 
submission  (Finding  4(h),  45  FR  68678), 
the  Secretary  identified  five  aspects  of 
the  proposed  Iowa  system  for  proposal 
and  assessment  of  civil  penalties  found 
to  be  inconsistent  with  Section  518  of 
SMCRA  and  30  CFR  845. 

These  deficiencies  were  that  (i)  the 
proposed  judicial  assessment  system  did 
not  adequately  address  the  five 
considerations  identified  in  the 
preamble  to  the  permanent  regulatory 
program  at  44  FR  15296  (March  13, 1979). 
These  considerations  are  used  in 
determining  whether  a  judicial  system  is 
the  same  or  similar  as  the 
administrative  system  for  proposal  and 
assessment  of  civil  penalties  in  section 
518  of  SMCRA;  (ii)  the  proposed 
program  did  not  provide  procedures  for 
proposing  assessments  of  dvil  penalties, 
informing  operators  of  the  amount  of 


those  proposed  assessments  and 
providing  an  opportunity  for  payment  of 
the  penalty  prior  to  a  formal  assessment 
hearing:  (iii)  the  proposed  program  did 
not  provide  for  mandatory  assessment 
of  civil  penalties  for  cessation  orders  as 
required  by  section  518(a]  of  SMCRA; 
(iv)  the  program  lacked  criteria  for 
determining  when  a  civil  penalty  or  an 
injunction  would  be  sought  when  a 
notice  of  violation  is  issued  under 
sections  14(8)  and  15(1)  of  the  ISCMA; 
and  (v)  the  program  did  not  provide  for 
prepayment  of  civil  penalties  into  a 
escrow  account  as  required  by  section 
518(c)  of  SMCRA.  Iowa's  resubmission 
addressed  those  deficiencies  through  an 
attorney  general's  opiiiion  and  a 
proposed  amendment  to  rule  4.6(8)  (see 
Administrative  Record  No.  IA-146, 
Attachments  4  and  5).  The  Secretary 
reviewed  the  information  and 
determined  that,  with  two  exceptions, 
the  problems  identified  in  the  initial 
decision  notice  would  be  corrected  if 
proposed  rule  4.6(8)  were  enacted  as 
proposed. 

Iowa  rule  4.6(8)  was  enacted  as 
proposed  and  submitted  by  the  State  to 
satisfy  condition  "a".  The  adopted  rule 
addresses  all  of  the  Secretary's  concerns 
relating  to  the  State's  system  for 
proposing  and  assessing  penalties  with 
one  exception.  The  rule  does  not  provide 
for  the  prepayment  of  dvil  penalties  into 
an  escrow  account  However,  as  noted 
under  Finding  1,  the  Secretary  is  taking 
steps  to  require  the  State  to  adopt  such 
a  provision  through  the  procedures  at  30 
CFR  732.17.  Therefore,  with  the  one 
exception  noted,  the  Secretary  finds  that 
Iowa's  procedures  for  the  proposal  and 
assessment  of  dvil  penalties,  although 
not  identical  to  the  procedures  set  forth 
under  the  Federal  rules  are,  nonetheliess, 
similar  to  those  established  in  Section 
518  of  SMCRA  and  30  CFR  Part  845. 

Concerning  the  commenters'  point  b.. 
OSM  has  determined  that  §  83.15  (1)  and 
(4)  of  the  Iowa  statute  do  provide  for 
daily  assessments  of  penalties  for 
continuing  violations  in  accordance  with 
section  518(a)  of  SMCRA  and  30  CFR 
845.15.  Under  the  Federal  law  and 
regulations  the  regulatory  authority  may 
assess  a  civil  penalty  for  any  type  of 
violation  and  shall  assess  a  dvil  penalty 
for  a  violation  which  leads  to  issuance 
of  a  cessation  order.  Each  day  of  a 
continuing  violation  may  be  deemed  a 
separate  violation  for  the  purposes  of 
penalty  assessment,  with  a  maximum 
penalty  of  $5,000  for  each  violation. 
Whenever  a  violation  has  not  been 
abated  by  the  operator  within  the  period 
permitted  for  correction  a  dvil  penalty 
of  not  less  than  $750  must  be  assessed 
for  each  day  during  which  the  failure 
continues.  Section  83.15(1)  of  lowa'a 


statute  provides  that  the  Attorney 
General  shall,  at  the  request  of  the  Iowa 
Department  of  Soil  Conservation 
Committee  (hereinafter  referred  to  as 
the  rcmmittee),  institute  a  civil  action  in 
the  district  court  for  the  assessment  of  a 
civil  penalty  not  to  exceed  $5,000  for 
each  day  of  a  continuing  violation.  The 
Committee  must  request  the  Attorney 
General  to  institute  a  civil  action  for  the 
assessment  of  a  civil  penalty  for  a 
violation  leading  to  the  issuance  of  a 
cessation  order.  If  an  operator  fails  to 
correct  a  violation  within  the  period 
allowed  for  abatement,  then,  under 
S  83.15(4)  of  Iowa's  statute,  the  Attorney 
General,  at  the  request  of  the 
Committee,  is  required  to  institute  a  civil 
action  for  the  assessment  of  a  civil 
penalty  of  not  less  than  $750  for  each 
day  during  which  the  failure  to  correct 
the  violation  continues. 

As  the  Secretary  interprets  Iowa's 
provisions,  the  Attorney  General  will,  in 
every  case,  institute  a  civil  action  for  the 
assessment  of  a  dvil  penalty  upon  the 
request  of  the  Committee.  Thus,  the 
Secretary  finds  that  Iowa's  program 
includes  penalties  no  less  stringent  than, 
and  procedures  similar  to,  those  for 
continuing  violations  contained  in 
section  518(a)  of  SMCRA  and  30  CFR 
845.15. 

Concerning  the  commenters'  point  c. 
OSM  has  determined  that  Iowa's 
program  does  insure  imposition  of  a 
mandatory  $750/day  penalty  for  an 
operator's  failure  to  abate  a  violation. 
Under  {  83.15(4)  of  the  Iowa  statute,  the 
Attorney  General,  at  the  request  of  the 
Committee,  shall  institute  a  dvil  action 
for  the  assessment  of  a  dvil  penalty  of 
not  less  than  $750  for  each  day  during 
which  the  operator  fails  to  abate  the 
violation.  The  Secretary  interprets  this 
to  mean  that  in  every  case  in  whiph  the 
operator  fails  to  abate,  the  Attorney 
General  will  institute  a  civil  action  for 
the  assessment  of  a  dvil  penalty  for  an 
•  amount  not  less  than  $750.  This  is  the 
equivalent  of  the  Secretary  assessing  a 
dvil  penalty  of  $750  per  day  under 
section  518  of  the  Act  because,  in  the 
event  of  nonpayment  by  an  operator,  the 
Secretary  would  have  to  bring  a  legal 
action  to  collect  the  penalties  assessed; 
in  both  cases,  the  final  decision  would 
be  made  by  a  court 

Therefore,  the  Secretary  finds  that 
Iowa's  program  includes  penalties  for 
failure  to  abate  no  less  stringent  than 
those  contained  in  section  518  of  the 
Act 

As  stated  in  the  commenters'  point  d., 
the  Iowa  program  does  not  contain  a 
provision  requiring  prepayment  of  civil 
penalties  into  an  escrow  account 
However,  as  noted  above  under  Finding 
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1,  the  Secretary  is  proceeding  under  30 
CFR  732.17  with  steps  to  require  Iowa  to 
include  such  a  provision  in  its  program. 

With  regard  to  the  commenters'  point 
e.  that  Iowa's  program  does  not 
establish  a  rational  scheme  to  assure  the 
uniform  assessment  of  civil  penalties. 
OSM  finds  that  in  providing  for  the 
proposal  and  assessment  of  civil 
penalties  Iowa  has  acted  within  the 
discretion  granted  States  by  Judge 
Flannery  [In  Re:  Permanent  Surface 
Mining  Regulation  Litigation.  Civil  No. 
79-1144.  DD.C.  February  28. 1980). 
Iowa's  program  incorporates  the 
penalties  and  procedures  set  forth  under 
section  518  of  the  Act  and,  therefore, 
meets  the  minimum  requirements  for  the 
assessment  of  civil  penalties  as 
interpreted  by  Judge  Flannery. 

The  commenters  also  stated  that 
Iowa's  provision  to  satisfy  condition  "c" 
regarding  the  protection  of  government 
employees  carrying  out  their  duties,  is 
inadequate.  The  commenters  asserted 
that  the  State's  provision  imposes  an 
additional  burden  of  proof  on  the 
prosecutor  and  that  Iowa  fails  to 
provide  for  any  prison  term  for  such 
violations  as  required  by  section  704  of 
SMCaiA.  The  Secretary  believes  that 
although  Iowa  has  not  enacted  a  law 
identical  to  section  704  of  SMCRA,  the 
State  has  provided  protection  for  State 
employees  comparable  to  that  provided 
Federal  employees  under  section  704  of 
SMCRA.  Iowa  has  made  it  a  condition 
of  each  permit  issued  under  the  State 
program  that  the  permittee  shall  not 
willfully  resist  prevent,  impede,  or 
interfere  with  the  Department  or  any  of 
its  agents  in  the  performance  of  their 
duties.  His  language  ties  in  9  83.15(2)  of 
the  Iowa  Act  which  provides  criminal 
penalties  for  violations  of  permit 
conditions.  For  violation  of  permit 
conditions  operators  are  charged  with  a 
serious  misdemeanor.  The  maximiun 
penalties  for  a  "serious  misdemeanor" 
as  set  forth  under  Iowa  Code  Annotated, 
S  903.1.2.  are  $10,000  or  one  year  in 
prison.  Iliese  penalties  are  applicable 
not  only  to  permittees  who  violate 
permit  conditions  but  also  to 
"wildcatters".  Section  83.15(2)  provides 
that  person  shall  be  subject  to  the 
penalties  of  that  section  for  violation  of 
a  permit  condition  or  for  violation  of  any 
other  provision  of  the  Iowa  statute. 
Section  83.4  of  Iowa's  Act  requires 
operators  to  obtain  a  permit  to  mine.  If 
an  operator  fails  to  obtain  a  permit  he  is 
violating  a  provision  of  Iowa's  Act  and 
is,  therefore,  subject  to  the  penalties  set 
forth  at  8  83.15(2). 

With  respect  to  persons  other  than  the 
permittee  or  wildcatters  who  interfere 


with  department  employees.  Iowa's 
program  does  not  include  a  single 
provision  which  provides  the  same 
penalties  as  section  704  of  SMCRA. 
However,  Iowa's  penal  code  includes 
several  provisions  that  make  it  a  crime 
to  assault  threaten  or  intimidate 
government  emloyees  or  their  agents  in 
the  performance  of  their  duties.  Iowa 
Code  Annotated  S  7.18.3  (WUlful 
Disturbance)  makes  it  a  crime  to  disrupt 
government  employees  in  any  official 
conduct  or  proceeding,  llie  crime  is 
considered  a  serious  misdemeanor  and 
the  maximum  penalties  are  a  $1,000  fine, 
one-year  in  jail,  or  both.  Another  Iowa 
statute,  Iowa  Code  Annotated  {  7.1&4 
(Harassment  of  Public  Officers  and 
Employees),  makes  it  a  simple 
misdemeanor  to  willfully  prevent  or 
attempt  to  prevent  any  public  officer  or 
employee  &om  performing  his/her 
duties.  The  punishment  is  30  days  in  jail 
or  $100  fine.  In  addition  Iowa  Code 
Annotated  §  710.1  (Kidnapping)  includes 
a  provision  that  makes  it  a  felony  to 
kidnap  (meaning  to  confine  or  move 
against  one's  wUl)  any  person  engaged 
in  the  performance  of  a  government 
function.  Iowa  Code  Annotated  S  902.9 
sets  forth  the  maximum  penalties  for 
felonies  which  range  from  a  $1000  fine 
and  5  years  in  jail  or  both  to  a  jail 
sentence  for  life.  Iowa's  assault  statutes 
(Iowa  Code  Annotated  (9  708.1-.8 
include  several  provisions  which  make 
it  a  crime  to  interfere  iwith  government 
employees  in  the  performance  of  their 
duties.  Iowa  Code  Annotated  9  708.1 
defines  assault  as  an  act  "intended  to 
place  another  in  fear  of  immediate 
physical  contact  which  will  be  painful, 
injurious,  insulting  or  offensive".  Section 
708.6  provides  sanctions  for  terrorism 
which  includes  discharging  weapons 
into  cars  or  harassment  with  intent  to 
promote  fear.  The  maximum  penalties 
are  1-5  years  in  jail  or  $1000  or  both. 
Iowa  Code  Annotated  Section  708.7 
imposes  sanctions  for  harassment  which 
is  defined  as  an  "intent  to  intimidate, 
annoy  or  alarm"  through  one  of  several 
acts  which  can  lead  to  false  reports. 
Hence,  although  Iowa's  program  does 
not  contain  a  provision  identical  to 
section  704  of  SMCRA,  OSM  believes 
that  the  State  program  provision  which 
makes  it  a  permit  condition  that 
operators  not  interfere  with  department 
employees,  together  with  the  various 
other  Iowa  statutes  which  impose 
criminal  sanctions  for  interference  with 
government  employees  satisfy  the  intent 
of  SMCRA  and  provide  protection  to 
State  employees  comparable  to  that 
provided  Federal  employees  under 
section  704  of  the  Act 


Concerning  the  commenters'  assertira 
that  Iowa's  law  imposes  an  additional 
burden  of  proof  on  the  prosecutor  to 
show  that  the  person  who  violated  a 
permit  condition  did  so  "ivillfully  and 
knowingly",  OSM  beUeves  that  the 
burden  of  proof  on  the  prosecutor  is  the 
same  under  Iowa's  law  as  under 
SMCRA.  Section  704  of  SMCRA 
provides  that  any  person  who  shall 
"Willfully"  resist  prevent  impede  or 
interfere  with  the  Secretary  or  any  of  his 
agents  in  the  performtmce  of  their  duties 
shall  be  punished  Hence,  the  burden  of 
proof  under  both  SMCRA  and  Iowa's 
law  is  on  the  prosecutor  to  show  that  the 
action  of  the  violator  was  "willful". 

Approval  of  Amandmants  to  Satisfy 
Conditions 

Accordingly,  conditions  1  and  3  are 
hereby  removed  and  30  CFR  Part  915  is 
amended  to  indicate  approval  of  the 
Iowa  program  amendments  submitted  to 
OSM  on  October  1. 198L 

Additumal  Findings 

Pursuant  to  section  702(d)  of  SMCRA. 
30  U.S.C  1292(d),  no  environmental 
impact  statement  need  be  prepared  on 
this  approval  On  August  28, 1981.  the 
Office  of  Management  and  Budget 
(OMB)  granted  OSM  an  exemption  fit>m 
sections  3, 4,  6,  and  8  of  Executive  Order 
12291  for  all  actions  taken  to  approve  or 
conditionally  approve  state  regulatory 
programs,  actions,  or  amendments. 
Therefore,  these  program  amendments 
are  exempt  from  the  preparation  of  a 
Regulatory  Impact  Analysis  and 
regulatory  review  by  OMB. 

Pursuant  to  section  702(d)  of  SMCRA. 
30  U.S.C  129(d).  this  rule  is  not  a  major 
Federal  action.  It  is  hereby  designated 
as  a  categorical  exclusion  from  the 
NEPA  process.  Therefore,  for  this  rule 
OSM  is  exempt  from  the  requirements  of 
an  Enviroimiental  Assessment  EIS  or 
FONSL 

Pursuant  to  the  Regulatory  Flexibility 
Act  Pub.  L  96-354. 1  certify  that  this 
rule  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

On  March  23,- 1982.  the  Envirormiental 
Protection  Agency  transmitted  its 
written  concurrence  on  the  Iowa 
program  amendments. 

List  of  Subjects  in  90  CFR  Part  M4 

Coal  mining.  Intergovernmental 
relations.  Surface  mining,  Underground 
mining. 

Accordingly.  Part  915  of  Title  30  is 
amended  as  set  forth  herein. 
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Dated:  May  19. 1962. 
WUfiam  P.  Pendley, 

Acting  Assistant  Secretary,,Energy  and 
Minerals. 

PART  915— IOWA 

1.  30  CFR  915.10  is  revised  to  read  as 
follows: 

S  915.10    State  Reguiatory  program 
approvaL 

The  Iowa  program  as  submitted 
February  28, 1980,  and  as  amended  and 
clarified  June  11, 1980  and  December  15, 
1980  was  approved  effective  April  10, 
1981.  The  amendments  submitted 
October  1, 1981,  are  also  approved 
effective  upon  publication.  Copies  of  the 
approved  program,  as  amended,  are 
available  at: 

(a)  Iowa  Department  of  Soil 
Conservation,  Mines  and  Minerals 
Division,  Wallace  State  Office 
Building,  Des  Moines,  Iowa  50319 

(b)  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  818 
Grand  Avenue,  5th  Floor  Scarritt 
Building,  Kansas  City,  Missouri  64106, 
Telephone  (816)  374-3920 

(c)  Office  of  Surface  Mining  Reclamation 
and  Enforcement  1100  L  Street  NfW., 
Washington,  D.C 

2.  Section  915.11  is  amended  by 
removing  and  reserving  paragraphs  (a) 
and  (c): 

§915.11    Condttton  of  state  regutotory 
program  approvaL 

(a)  [Reserved]  ^ 

(b)  *  *  * 

(c)  [Reserved] 

PH  Doc  «Z-I4370  nied  »-2S-at;  M6  ml 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[A-7-FRL2117-«] 

Approval  and  Promirigatton  of  Stats 
Implementation  Plans:  Nebraska 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  EPA  is  taking  final  action  to 
unconditionally  approve  local  air 
pollution  control  ordinances  for  the 
cities  of  Omaha  and  Lincoln,  and  for 
Lancaster  County  as  revisions  to  the 
Nebraska  State  Implementation  Plan 
(SIP).  Action  is  also  being  taken  to 
revoke  federally  promulgated  rules  for 
visible  emissions.  Proposed  action  on 


these  measures  was  published  on 
September  15. 1977  at  42  FR  46371.  No 
comments  were  received.  Since 
publication  of  the  proposed  rulemaking 
the  state  has  officially  withdrawn 
portions  of  the  ordinances  which  were 
either  unapprovable  or  not  appropriate 
for  incorporation  into  the  SIP. 
DATES:  Effective  date:  This  action  will 
be  effective  on  July  26, 1982  unless 
notice  is  received  within  30  days  that 
someone  wishes  to  submit  adverse  or 
critical  comments. 
ADDRESSES:  Comments  should  be 
directed  to  Eloise  Reed,  Air  Branch, 
Environmental  Protection  Agency, 
Region  VII,  324  East  11th  Street  Kansas 
City,  Missouri  64106. 

The  submitted  SIP  revisions  are 
available  for  review  diuing  normal 
business  hours  at  the  following 
locations: 
Public  Information  Reference  Unit 

Environmental  Protection  Agency, 

Room  2922,  401  M  Sti%et  S.W.. 

Washington,  D.C.  20460 
Air  Branch,  Environmental  Protection 

Agency,  Region  VII,  324  East  11th 

Street  Kansas  City,  Missouri  64106 
Nebraska  Department  of  Environmental 

Control  301  Centennial  Mall,  Lincoln, 

Nebraska  68509 
Office  of  the  Federal  Register,  1100  L 

Sti-eet  N.W..  Room  8401,  Washington. 

D.C.  20460 
FOR  FURTMCR  IHTOnMATION  CONTACT: 
Eloise  Reed,  Air  Planning  and 
Development  Section.  Air  Branch.  Air 
and  Waste  Management  Division. 
Environmental  Protection  Agency,  324 
East  11th  Street  Kansas  City,  Missouri 
64106.  Phone  (816)  374-^791,  FTS:  756- 
6525. 

SUPPLEMOTTAflV  INTOWMATION:  On  May 

31. 1972,  the  Administrator  of  EPA 
approved  the  Nebraska  SIP,  which 
included  local  ordinances  for  Lincoln 
and  Omaha.  On  September  15, 1977, 
EPA  proposed  action  on  revisions  to 
those  loca^o^dinance8,  the  inclusion  of 
ordinances  for  Lancaster  County  into 
the  SIP,  and  the  revocation  of  federally 
promulgated  rules  for  visible  emissions. 
No  comments  were  received.  The  state 
has  not  adopted  additional  changes  to 
any  of  these  local  ordinances  since 
submittal 

The  1973  supplement  of  the  Omaha 
Air  Quality  Control  Ordinance  rather 
than  the  1974  supplement  was 
inadvertently  sent  to  EPA  by  the  state 
and  subsequently  made  available  to  the 
pubhc  in  September  1977  at  the  time  of 
proposed  rulemaking.  However,  the 
state  met  all  procedural  requirements  of 
40  CFR  51.4  for  Uie  1974  supplement 


prior  to  adoption.  The  major  differences 
in  the  two  supplements  are  summarized 
below: 

1.  The  1974  supplement  includes 
indirect  source  review  procedures  in 
section  45.04.050. 

2.  The  1974  supplement  expands 
section  45.05.020.  "Resti-ictioo  of  Sulfur 
Compounds",  to  include  emission  rates 
for  sulfur  dioxide  from  fossil  fuel  fired 
burning  equipment  and  maximum 
ground  level  concentrations  for 
hydrogen  sulfide. 

On  March  26, 1982,  Governor  Charles 
Thone  of  Nebraska  officially  withdrew 
from  consideration  as  SIP  revisions. 
Prevention  of  Significant  Deteriorations 
regulations  in  Lincoln  and  Lancaster 
County;  malfuction  regulations  in 
Omaha,  Lincoln,  and  Lancaster  County: 
and  variance  provisions  in  Omaha. 
These  provisions  are  patterned  after 
state  regulations  which  either  have  been 
or  are  expected  to  be  revised  shortly  for 
consistency  with  Federal  requirements. 
All  New  Source  Performance  Standards 
in  the  ordinances  were  also  vWthdrawn, 
because  they  are  not  appropriate  for 
incorporation  into  the  SIP. 

The  approved  revisions  to  the  SIP 
would  incorporate  the  Lancaster  County 
Air  Pollution  Control  Resolution 
(effective  January  4, 1977),  the  City  of 
Omaha  Mr  Quality  Control  Ordinance 
(effective  September  24, 1974),  and  the 
City  of  Lincoln  Air  Pollution  Control 
Ordinance  and  Regulations  and 
Standards  (effective  June  21, 1976).  The 
changes  in  the  ordinances  for 
incorporation  into  the  Nebraska  SIP, 
and  the  resulting  revisions  required  for 
Part  52  of  Tide  40  of  the  Code  of  Federal 
Regulations  (CFR]  are  summarized 
below. 

SIP  Revisions 

1.  Legal  authority.  Under  the  revised 
Lincoln  Air  Pollution  Control  Ordinance, 
the  Department  of  Health  now  has  the 
authority  (1)  to  require  installation  of 
monitoring  devices,  (2)  to  make  periodic 
tests  and  inspections  of  sources,  and  (3) 
to  require  the  owners  or  operators  of 
stationary  sources  to  maintain  records 
and  make  periodic  reports  on  the  nature 
and  amount  of  emissions.  Section 
52.1424  which  previously  found  Lincoln's 
legal  authority  for  source  surveillance 
inadequate  is  now  revoked. 

2.  Source  surveillance.  Section 
52.1429  is  revoked  and  reserved  in  its 
entirety  for  the  following  reasons: 

a.  State  procedures  for  source 
surveillance  which  are  found  inadequate 
in  9  52.1429(a)  have  been  revised  by 
Nebraska  and  approved  by  EPA. 
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Through  an  omission  the  section  was 
not  revoked  in  the  Hnal  rulemaking  on 
the  action  on  June  23, 1976,  (41  FR 
25898).  it  is  now  revoked. 

b.  Because  Lincobi  now  has  legal 
authority  for  source  stuveillance,  as 
described  above,  §  52.1429  (c)  and  (e) 
which  found  Lincoln's  legal  authority 
inadequate  are  now  revoked. 

c.  On  February  22. 1974,  applicability 
of  state  emission  limitations  was 
expanded  from  Douglas,  Lancaster  and 
Sarpy  Counties  to  include  the  entire 
state.  EPA  promulgated  approval  of  this 
action  on  September  9, 1975  (40  FR 
41778).  For  this  reason,  the  federally 
promulgated  regulation  for  control  of 
visible  emissions  for  Jefferson,  Thayer 
and  Gage  Counties,  i  52.1429(g),  which 
was  inadvertently  not  revoked  at  40  FR 
41778,  is  now  revoked. 

d.  Sections  52.1429  (b),  (d),  and  (f),  the 
remainder  of  S  52.1429,  which  were 
formerly  reserved  are  now  revoked. 

3.  Indirect  source  review.  EPA 
approves  the  procedures  for  indirect 
source  review  included  in  the  Lincoln, 
Omaha  and  Lancaster  County 
ordinances.  Under  section  110(c)  of  the 
Act  EPA  retains  the  authority  to 
promulgate,  implement  and  enforce 
regulations  for  indirect  source  review 
which  apply  only  to  federally  assisted 
highways,  airports,  and  other  major 
federally  assisted  or  federally  owned  or 
operated  indirect  sources.  It  may  be 
necessary  to  require  revisions  to  the 
local  ordinances  if  they  are  affected  by 
future  promulgations  under  this 
authority. 

EPA  has  determined  that  the  SIP 
revisions  meet  the  requirements  of 
section  110  of  the  Clean  Air  Act  and  40 
CFR  Part  51. 

Action 

EPA  approves  the  submitted  SIP 
revisions  and  incorporates  them  into  the 
Nebraska  SIP. 

Because  considerable  time  has 
elapsed  since  publication  of  the  notice 
of  proposed  rulemaking  and  the  wrong 
ordinance  for  Omaha  was  made 
available  for  public  review  in  1977,  EPA 
is  taking  ffnal  action  but  providing  a 
mechanism  for  additional  public 
comment.  The  pubUc  should  be  advised 
that  this  action  will  be  effective  July  26, 
1982.  However,  if  notice  is  received 
within  30  days  that  someone  wishes  to 
submit  adverse  or  critical  comments, 
this  action  will  be  withdrawn  and  two 
subsequent  notices  will  be  published 
before  the  effective  date.  One  notice  will 
withdraw  final  action  and  another  %vill 
begin  a  new  rulemaking  by  announcing 
a  proposal  of  the  action  and  establishing 
a  comment  period. 


List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  flled  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  28. 1982.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  sea 
307(b)(2).) 

This  notice  of  final  rulemaking  is 
issued  under  the  authority  of  Section  110 
of  the  Clean  Air  Act,  as  amended. 

Dated  May  19. 1982. 
Anne  M.  Goraudi,    . 

Administrator. 

Note. — Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Nebraska  was  approved  by  the  Director  of 
the  Federal  Register  on  July  1. 1981. 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

Part  52  of  Chapter  1.  Title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

Subpart  CC— Nebraska 

1.  Section  52.1420  is  amended  by 
adding  paragraphs  (c)  (23)  and  (24)  to 
read  as  follows: 

S  52.1420    Menttflcatkwi  of  plan 


(23)  Revision  to  the  SIP  concerning  the 
adoption  of  the  Lancaster  Coimty  Air 
Pollution  Control  Resolution  was 
submitted  by  the  governor  on  April  4, 
1977. 

(24)  Revision  to  the  SIP  concerning  the 
adoption  of  the  revised  local  air 
pollution  control  ordinances  for  the 
cities  of  Omaha  and  Lincoln 'was 
submitted  by  the  governor  on  December 
27,1977. 

S5Z1424    [Reesrvedl 

Section  52.1424  is  removed  and 
reserved. 

S  52.1429    [Reeerved] 

Section  52.1429  ^s  removed  and 
reserved. 

(FR  Doc  at-lMm  RM  fr-a-tt  MS  an] 


40CFRPart62 

(A-4-FRL  2114-71 

Kentucky:  Plans  for  Control  of  Sulfurtc 
Add  IMst,  Total  Rsducwi  Sulfur,  and 
Primary  Akaninum  RuofMes;  Nagatlva 
Dodaration  for  Phosphate  FkiorWes 

AOENCV:  Environmental  Protection 
Agency. 

action:  Final  rule. 


:  Pursuant  to  section  111(d)  of 
the  Clean  Air  Act  and  EPA's 
implementing  guidelines,  die 
Commonwealdi  of  Kentucky  has 
adopted  and  submitted  to  EPA  plans  for 
the  control  of  "designated"  poUutants. 
The  Commonwealth's  Department  for 
Natural  Resources  and  Environmental 
Protection  (DNREP)  submitted  plans  for 
the  control  of  sidfiuic  acid  mist  total 
reduced  sulfur  (TRS)  and  primary 
aluminum  fluorides,  lliese  plans 
establish  emission  limits  for  the  three 
subject  pollutants  emitted  by  the 
designated  facilities.  The 
Commonwealth  has  also  submitted  a 
negative  declaration  for  fluorides  from 
phosphate  fertilizer  plants.  EPA  today 
announces  approval  of  die  plans  and  the 
negative  dedaration. 
EFFECTIVE  DATE:  Tius  action  will  be 
effective  on  July  26, 1982,  tmless  notice 
is  received  within  30  days  that  someone 
wishes  to  submit  adverse  or  critical 
comments. 

ADDRESSES:  Copies  of  the  materials 

submitted  may  be  examined  diuing 

normal  business  hours  at  the  following 

locations: 

Public  Information  Reference  Unit 
Library  Systems  Branch, 
Environmental  Protection  Agency,  401 
M  Street,  S-W^  Washington,  D.C 
20460 

Environmental  Protection  Agency,  EPA 
Region  IV,  Air  Programs  Branch,  345 
Courtland  Street,  N£.,  AUanta, 
Georgia  30365 

Kentucky  Department  for  Natural 
Resources  and  Environmental 
Protection.  Division  of  Air  Pollution 
Control,  18  Reiily  Road,  Bldg.  *2  Fort 
Boone  Plaza.  Frankfort,  Kentucky 
40601 


FOR  FMrrNER  WrOWMATIOII  COHTACr 

Mr.  Melvin  Russell  EPA  Region  IV.  Air 
Programs  Branch,  at  the  above  listed 
address  or.  phone  404/881-3286  or  FTS 
257-3286. 

SUPMAKNTARV  MPONMATION:  In 
accordance  with  section  111  of  the 
Clean  Air  Act  (amended  August  1977, 
Pub.  L  No.  95-05),  "Standards  of 
Performance  for  New  Stationary 
Sources,"  EPA  has  promulgated 
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standards  of  performance  for  criteria 
pollutants  (those  for  which  National 
Ambient  Air  Quality  Standards  have 
been  published]  and  non-criteria 
pollutants.  The  standards  apply  to 
"new"  sources  (i.e.,  new,  modifled,  or 
reconstructed  sources)  which 
commenced  construction  after  the  date 
on  which  EPA  proposed  standards  for 
that  particular  source  category. 

Paragraph  (d)  of  section  111  requires 
States  to  develop  plans  for  the  control  of 
emissions  of  the  same  non-criteria,  or 
designated,  pollutants  from  existing 
sources  which  are  regulated  from  the 
new  source  category.  "Existing"  sources 
were  denned  as  those  which  are  present 
prior  to  the  date  on  which  EPA  proposed 
new  source  performance  standards  for 
that  particular  source  category.  The 
requirements  for  such  plans  are  set  forth 
in  subpart  B  of  40  CFR  Part  60 
(November  17. 1975;  40  FR  53346). 

On  December  IS,  1981  Kentucky 
submitted  plans  for  controlling  sulfuric 
acid  mist,  total  reduced  sulfur,  and 
primary  aluminum  fluorides.  The  plans 
for  sulfuric  acid  mist  and  total  reduced 
sulfur  were  adopted  by  Kentucky  on 
June  6, 1979,  while  the  plan  for  primary 
aluminum  fluorides  was  adopted  on 
November  5, 1981.  The  Commonwealth 
submitted  a  negative  declaration  with 
respect  to  fluoride  emissions  from 
phosphate  fertilizer  plfmts  on  August  25, 
1978.  The  negative  declaration  certified 
that  Kentucky  had  no  somres  in  this 
category. 

Sulfuric  Add  Mist  Plan 

The  sulfuric  acid  mist  plan  establishes 
an  acid  mist  emission  limitation  for 
sulfuric  acid  producers  (0.25  kg/metric 
ton  or  0.5  pounds  per  ton)  consistent 
with  the  recommended  emission 
limitation  in  EPA's  final  guideline 
document.  This  regulation  specifies 
emission  standards  and  test  methods. 

Total  Reduced  Sulfur  Plan 

The  total  reduced  sulfur  plan 
establishes  total  reduced  sulfur  emission 
limitations  for  existing  kraft  pulp  mills. 
The  plan  requires: 

(1)  98  percent  removal  of  TRS 
emission  from  digester  relief,  blow  tank 
relief,  evaporator  hot  wells  or  multiple 
effect  evaporators. 

(2)  Recovery  furnace  TRS  emissions 
should  not  exceed  15  parts  per  million 
by  volume  expressed  as  an  arithmetic 
average  over  any  consecutive  24-hour 
period. 

(3)  Recovery  furnace  emissions  should 
not  exceed  40  parts  per  million  by 
volume  for  more  than  60  total  minutes  in 
any  24  hour  period. 

The  plan  not  only  includes  the  above 
emission  limitations  but  also  specifies 


the  test  methods  and  procedures  for 
compliance  determination. 

Primary  Aluminum  Fluoride  Plan 

The  plan  for  controlling  emissions  of 
fluorides  from  existing  primary 
aluminum  plants  specifies  the  following 
emission  limits: 

(1)  Total  fluoride  emissions  from 
scrubbing  plants  are  limited  to  1.9  lbs./ 
ton  of  aluminum  produced,  except  that 
emissions  between  1.9  Ibs./ton  and  2.5 
lbs. /ton  will  be  considered  in 
compliance.  This  variance  will  be 
granted  if  the  owner  or  operator  can 
demonstrate  to  Kentucky's  satisfaction 
that  good  maintenance  operating 
procedures  were  followed,  and  the 
proper  control  equipment  was  operating 
during  the  performance  test. 

(2)  Gaseous  fluoride  emissions  from 
pot  room  roof  monitors  in  wet  scrubbing 

'  plants  are  limited  to  3^  Ibs./hr. 

(3)  Gaseous  fluoride  emissions  from 
any  primary  control  system  in  wet 
scrubbing  plants  are  limited  to  1.0  lbs./ 
ton  of  aluminum  produced. 

The  plan  also  specifies  adequate  test 
methods  and  procedures. 

Action 

After  reviewing  the  plans  EPA  has 
determined  that  they  are  adequate  in  all 
areas.  EPA  is  today  approving 
Kentucky's  111(d)  plans  for  control  of 
sulfuric  add  mist,  total  reduced  sulfur 
and  fluoride  emissions  from  primary 
aluminum  plants  and  a  negative 
declaration  for  phosphate  fertilizer 
plants.  This  is  being  done  without  prior  ■ 
proposal  because  the  plans  are 
noncontroversial  and  have  limited 
impact  and  no  conmients  are 
anticipated,  as  all  affected  sources  are 
reported  to  be  in  compliance  with 
applicable  State  regulations. 

The  pubhc  should  be  advised  that  this 
action  will  be  elective  on  July  26, 1982. 
However,  if  notice  is  received  within  30 
days  that  someone  wishes  to  submit 
adverse  or  critical  comments,  this  action 
will  be  withdrawn  and  two  subsequent 
notices  will  be  published  before  the 
effective  date.  One  notice  will  withdraw 
the  final  action  and  another  will  begin  a 
new  rulemaking  by  announcing  a 
proposal  of  the  action  and  establishing  a 
comment  period. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judidal  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  July  26,  1982.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  sec  307  (b)(2).) 

Under  5  U.S.C.  605(b),  the 
Administrator  has  certified  that  111(d) 
approvals  do  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
only  approves  State  actions.  (See  46  FR 
8709.) 

The  Office  of  Management  and  Budget 
has  exempted  this  nde  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

List  of  Subjects  in  40  CFR  Part  62 

Air  pollution  control.  Fluoride,  Sulfur, 
Administrative  practice  and  procedure. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

(Sees.  Ill  and  301(a)  of  the  Clean  Air  Act  (42 
U.S.C.  7411  and  7601(a)) 

Dated:  May  19. 1982. 
Anne  W.  Gonuch, 

Administrator. 

PART  62— APPROVAL  AND 
PROMULGATION  OF  STATE  PLANS 
FOR  DESIGNATED  FACILmES  AND 
POLLUTANTS 

Part  62  of  Chapter  L  Title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

Subpart  S  is  added  to  read  as  follows: 

Subpart  S— Kentucky 

Plan  for  tiie  Cootral  of  Designatad  PoUutants 
From  Existing  FadUiiee  (Secbon  Ul(d)  PUa) 

Sec. 

62.4350  Identification  of  plaa 

Sulfuric  Add  Mist  From  Exislii«  Sulfuric 
Add  Plants 

62.4351  Identirication  of  souroes. 

Total  Reduced  Sulfur  Fran  Bxiatiiig  Kraft 
Pulp  Mills 

62.4352  Identiiication  of  sources. 

Fluoride  Emissions  From  Existing  Primary 
Aluminum  Reduction  Plants 

62.4353  Identification  of  sources. 

Fluoride  Emissions  From  Phoephate  Fertiliaar 

Plants 

62.4354  Identification  of  plan  negative 
dedaration. 

62.4355-62.4368  [Reserved] 


Subpart  S— Kentucky 

Plan  for  the  Control  of  Dedgnated 
Pollutants  From  Existing  Facilities 
(Section  111(d)  Plan) 

S  62.4350    Identification  of  plaa 

(a)  Identification  of  plan:  Kentucky 
Designated  Facility  Plan  (Section  111(d) 
Plan). 

(b)  The  plan  was  offidaOy  submitted 
as  follows: 

(1)  Control  of  sulfuric  add  nust 
emissions  from  existing  fadlities  at 
sulfuric  acid  plants,  total  reduced  sulfur 
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emissions  from  existing  facibties  at  kraft 
pulp  mills,  fluoride  emissions  from 
existing  facilities  at  primary  ahiminom 
reduction  plants,  officially  submitted  on 
December  15, 1981. 

(c)  Designated  facilities:  The  plan 
applies  to  existing  facilities  in  the 
following  categories  of  sources: 

(1]  Sulfuric  acid  plants. 

(2)  Kraft  pulp  mills. 

(3)  Primary  aluminum  reduction 
plants. 

Sulfuric  Add  Mist  From  Exisdog 
Sulfuric  Acid  Plants 

§  62*4351    l<lcnliftcirtk)w  of  sources. 

The  plan  applies  to  existing  facilities 
at  the  following  sulfuric  add  plant:  E.I. 
du  Prait  sulfuric  add  plant  in  Wurtland, 
Ky. 

Total  Redscad  Saifur  Front  Existing 
Kraft  Pulp  Mdb 


ACnON:  Final  rale. 


§62.4352    tdantHicafion  of  I 

The  plan  applies  to  existing  facilities 
at  the  following  kraft  pulp  mills: 

(a)  Westvaco  Corp.,  Fine  Papers 
Division.  WickliSe.  Ky. 

(b)  Willamette  Industries,  Corrugated 
Medium  Mill  and  Bleached  Pulp  Mill. 
Hawesville,  Kentucky. 

Fluoride  bmssioDS  non  Existing 
Primary  Aloraiinim  RedactkiB  HaBts 


f62.43S3    ldsntificatlonof( 

The  plan  applies  to  existing  fadhties 
at  the  foUowing  primary  aluminum 
reduction  (Jants: 

(a)  Natjooal  Southwire  Ahnainmn. 
HawesviUe,  Ky. 

(b)  Anaconda  Company,  Ahnninnm 
Division,  Henderson,  Ky. 

Fluoride  Emissions  From  Phosphate 
Fertilizer  Plants 


§62.4354 
declaratioa 

The  Kentucky  Department  for  Nataral 
Resources  and  Environmental  IVatectiaa 
certified  ia  a  letter  dated  Aqguat  25, 
1978,  that  Kentucky  has  no  designated 
facilities  in  this  source  category. 

§§  62.4355-6Z4369    [ResarvMl] 

(FR  Doc.  8S-M1M  Hkd  «-ai-S  aitf  a^ 

muMia  cooe  wsb  is  ■ 

40  CFR  Pvt  1M 

[PP  0E237B/R447;  PH  FRL  212>-S] 

NItrapyiW  JvHtrmem  lor  P— Mcldt 

agency:  Environmental  Protection 
Agency  (EPAJ. 


summary:  This  rule  estabUshes  a 
tolerance  for  the  combined  residues  of 
the  soil  microbiocide  nitrapyrin  (2- 
chIoro-6-(trichlorometfayl)pyridiae]  and 
its  metabolite  6-chloropicolinic  acid  in 
or  on  strawberries.  This  regulation  to 
establish  a  nrayinmni  permissible  level 
for  combined  residues  of  nitrapyrin  in  or 
on  strawberries  was  requested  by  the 
Interregional  Research  Project  No.  4  (IR- 
4). 

EFFECTIVE  DATE:  Effective  on  May  26, 
1982. 


:  Written  obfections  may  be 
submitted  to  the:  Hearing  Clerk  (A-110), 
Environmental  Protection  Agency,  Rm. 
3708.  401 M  SU  SW,  Washington,  DC 
204ea 


FOR  FURTHER  WrOWMRTlOII  CONTACT: 

Donald  R.  Stubbs.  Emergency  Respmise 
Section,  Registration  Division  (TS- 
767C),  Office  of  Pesticide  Programs. 
Environmental  Protecbon  Agency,  Rm. 
716B.  CM#2. 1921  }e£feraon  Davis 
Highway,  Arlington.  VA  22202  (7(»-557- 
7700). 


March  31. 1982).  The  pestidde  is 
considered  useful  for  the  purpose  far 
which  the  tolerance  is  sought,  and  it  is 
concluded  that  establishment  of  the 
tolerance  will  protect  the  public  health. 
Therefore,  40  CFR  isasso  is  amended  as 
set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  notice  in  the  Fadanl 
Register,  Hie  written  objections  with  the 
Hearing  Qerie.  at  the  address  given 
above.  Such  objections  should  be 
submitted  in  quintuplicate  and  specify 
the  provisions  of  the  regulation  deemed 
objectionable  and  the  grounds  for  the 
objections.  If  a  hearing  is  requested,  the 
objections  mu£t  state  the  issues  for  the 
hearing  and  the  grounds  for  the 
objections.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  groonds 
legally  sufficient  to  justify  the  rcli^ 
sought 

The  OfBoe  (rf  Management  and  Bmdgei 
has  exempted  this  rule  frttm  the 
requirements  of  section  3  of  Execnthr* 


Order  12291. 

SOPPlCimtnMn  MRMMATION:  EPA  Effective  on:  May  28. 1982. 

issued  a  notice  of  proposed  rulemaking        ,„      ,.       „  .     ..-^         .  „. 

intheF«danlRa^rt»o«7tord.3rW82  (Sec  40B{e),  68  Stat  514  (21  UiH  MMefl) 

(47  FR  13537)  winch  announced  that  die  , .  .    r  o  u-  .*   •    —  <<».  «_^  — 

Interregional  Reseaidi  Project  No.  4  (IR-  ^«  "^  ^ubjecU  m  40  CFR  Part  in 

4),  New  Jersey  Agricottaral  Experiment  Administrative  practice  and 

Station,  PO  Box  231,  Rutgers  University,  procedure,  Agricaharal  commodities. 

New  Brunswick,  N)  08903,  had  Pesticides  and  pests. 

submitted  pesticide  petitim  number 

0E2378toEPAonbehalfoftheIR-4  Dated:  May  12.  MtZ. 

Technical  Committee  and  the  James  M.  Conlon, 

Agricultural  Experiment  Station  of  Acting  Director,  Office  ofi^ttiiadB  riiixiiiis 

California. 

AH^i^^Sr  Z^!r,i?ir^„  part  ISJ^-TOLERAIWES  and 

Administrator,  pursuant  to  section  .  ^.  .mummw  ^^r^aa  t»w  cdm.»m-'i:« 

408(e)  of  the  Federal  Food,  Drug,  and  EAHHTKJWS  rmiH  T^XfRANCES 

Cosmetic  Act.  establish  a  tolerance  for  Si'!^SSS^*2!J'ISil£JII5Sl?* 

residues  of  6-ddaropicolinic  add  in  or  "A"  *Q™CULTURAL  L  tlMMJU  I IL  S 

on  sti-awberries  atO.2  part  per  million  Therefore.  40  CFR  18Q.S50is  amended 

(ppm)  resdbng  fimm  u«e  of  fee  sod  ^    ^ ^^      ^^  alphabetically  mserting 

microbiocide  mtrapynn  l2-chloro-6-  ./           **  .     ..  ^  . i.            ° 

(triddoromethySdine)  on  die  raw  ^'  raw  agncultural  commo^ 

agricultund  ooLiiKiity  s^wbenies.  "trawbemes  to  read  as  felkmc 

The  petition  was  later  amended  to  |  iscsso 

propose  die  tolerance  in  terms  of  the 

combined  residues  of  nitrapyrin  and  its 

metabolite.  6-cUorapicolinic  add 

Residue  data  to  sopport  the  use  on 

strawberries  are  from  tests  conducted  in 

California.  

No  comments  were  received  in 

response  to  this  Dotioe  of  proposed  triniiii«sw aa 

rulemaldag.  ..... 

The  data  sobmitted  in  the  petition  and  

all  other  relevant  material  have  been 

evaluated  and  discusaed  in  die  notice  of  |FRDoc«a-t3B«3W«d»-a-«t»wi 

proposed  ndemakiag  (47  FR  13537.  wlung  cose  stss  m  ■ 
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FEDERAL  CORiyUNICATtONS 
COMMISSION 

47  CFR  Part  25 
[PCCt2-233]    ' 

Processing  of  Pending  Space  Station 
Applications  In  the  Domestic  Fixed 
Satellite  Service 

agency:  Federal  Communications 

Commission. 

action:  Order  establishing  agency 

procedures. 

summary:  This  order  establishes  a 
procedure  to  process,  as  a  group,  all 
domestic  satellite  space  station 
applications  on  file  at  the  time  of  its 
adoption.  Due  to  the  inter-relationships 
between  all  domestic  satellites  when 
assigning  orbital  locations  and  adopting 
orbital  spacing  criteria,  pending 
applications  must  be  considered  as  a 
group  with  presently  authorized 
domestic  satellites.  This  will  ensure 
sound  decisions  regarding  orbital 
spacings  and  a  revised  orbital 
deployment  plan. 
date:  Effective  May  18, 1982. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  J.  Lepkowski,  Common  Carrier 
Bureau,  (202)  632-5930. 
SUPPLEMENTARY  INFORMATION: 

In  the  matter  of  processing  of  pending 
space  station  applications  in  the 
domestic  fixed  satellite  service. 

Memorandum  Opinion  and  Order 

Adopted:  May  18, 198^ 
Released:  May  20. 1982. 

1.  In  CC  Docket  No.  81-704,  we  are 
examining  the  technical  bases  for 
reductions  in  orbital  spacings  between 
domestic  satellites  in  the  4/6  and  12/14 
GHz  bands  so  that  more  satellites  can 
be  launched  to  satisfy  growing  user 
demand.  Domestic  Fixed  Satellite 
Service.  88  FCC  2d  318  (1981).  There  we 
stated  our  intention  to  implement 
reduced  orbital  spacings  in  a  revised 
orbital  deployment  plan  for  specific 
satellites  at  the  earliest  practical  date. 
Id.  at  323.  A  significant  number  of  new 
domestic  satellite  proposals  have  been 
filed  since  the  opening  of  that  docket. 
They  must  be  considered  together  with 
the  presently  authorized  domestic 
satellites  so  that  sound  decisions 
regarding  orbital  spacings  and  a  revised 
orbital  deployment  plan  can  be  made. 
We  are  therefore  going  to  process  as  a 
group  all  of  the  pending  space  station 
applications.  Space  station  applications 
filed  after  the  adoption  of  this  order  will 
be  processed  after  those  presently  on 
file. 

2.  From  the  time  we  decided  to  accept 
apphcations  for  domestic  satellite 


systems  in  Domestic  Communications 
Satellite  Facilities.  22  FCC  2d  86  (1970) 
(Domsat  I),  we  have  sought  to  fashion  a 
flexible  domestic  space  station 
authorization  process  that  allows 
applicants  to  develop  economical  and 
innovative  satellite  services  in  a  prompt 
and  orderly  manner.  Potential  domestic 
satellite  operators  are  required  to  file  a 
complete  and  comprehensive  proposal 
for  their  system  and  services.  Id.  at  98. 
See  also.  Domestic  Fixed  Satellite 
Service,  77  FCC  2d  958  at  962-fl63  (1980) 
[Processing  Order).  We  have  not 
attempted  to  prescribe  by  rule  domestic 
satellite  designs  or  services  in  advance 
of  the  submission  of  construction  permit 
applications.  However,  an  applicant 
must  demonstrate  its  financial,  technical 
and  legal  qualifications  and  its  ability  to 
immediately  proceed  with  the 
construction  and  operation  of  the 
proposed  system.  Processing  Order  at 
960.  Applicants  also  must  make  a 
sufficient  showing  of  potential  public 
benefit  to  justify  the  assignment  of 
orbital  locations  and  frequencies. 
Domestic  Communications  Satellite 
Facilities.  35  FCC  2d  844  at  850-851 
(1972)  [Domsat  II).  See  also.  Orbital 
Deployment  Plan,  84  FCC  2d  584  (1981). 
We  also  expressly  advised  parties  that, 
while  the  Commission  welcomes 
submission  of  applications  and  gives 
them  all  serious  consideration,  the 
extension  of  the  opporttmity  to  file,  and 
the  expenditure  involved  in  preparing  an 
application,  do  not  in  any  way  indicate 
that  the  application  will  be  granted  in 
whole  or  in  part  Domsat  I  at  94. 

3.  The  courts  have  endorsed  our 
licensing  policies,  and  recognized  the 
need  to  tailor  our  procedures  to  the 
specific  characteristics  of  the  satellite 
industry.  In  upholding  one  such  licensing 
decision,  the  reviewing  court  stated: 

Ever  since  the  decision  in  Domsat  II  the 
FCC  has  designed  its  procedures  to  minimize 
delay  in  developing  the  domestic  satellite 
industry.  This  court  has  specifically  approved 
that  approach.  Network  Project  v.  FCC,  (511 
F.2d  786  (D.C.  Cir.  1975)]  at  797  n.l3.  In  this 
dynamic  and  technologically  innovative 
industry,  a  proposed  venture  may  become 
obsolete  in  just  a  few  years.  Even  without 
regulatory  delay,  a  satellite  firm  is  faced  with 
the  daunting  prospect  of  time-consuming 
research  and  construction,  which  entail 
advance  planning  and  risky  lead  time — and 
which  may  lead  to  naught.  To  delay  a 
proposed  project  six  months  will  increase 
capital  cost  and  diminish  technological 
advantage;  to  delay  it  a  year  or  more  may 
destroy  its  attractiveness  as  an  investment. 
.  .  .  We  recognize  that  the  need  for 
expedition  will  not  justify  an  agency's  failure 
to  carry  out  its  statutory  responsibilities,  but 
the  relative  urgency  of  a  decision  is  a 
thoroughly  appropriate  factor  for  an  agency 
to  consider  when  crafting  its  procedures. 


United  States  r.  FCC.  652  F.2d  72  (D.C. 
Cir.  1980)  at  95  (footnotes  omitted). 

4.  Sections  4(i)  and  4(j)  of  the 
Communications  Act,  47  U.S.C.  l54(i) 
and  ()),  afford  the  Commission  wide 
discretion  in  establishing  procedures  to 
facilitate  the  orderly  conduct  of  its 
business.  For  example,  this  authority 
includes  our  determinations  of  the 
manner  and  sequence  in  which  we 
consider  apphcations.  FCC  v.  Pottsville 
Broadcasting  Company,  309  U.S.  134, 
138  (1940);  Kessler  v.  FCC,  326  F.2d  673 
(D.C.  Cir.  1963).  In  exercising  our 
licensing  authority  it  is  imperative  that 
we  fashion  our  processes  in  accordance 
with  the  characteristics  of  each  service. 
Thus  our  procedures  must  take  into 
account  the  actual  characteristics  of  the 
domestic  satellite  industry.  Many  of  the 
newly  proposed  satellites  are  planned 
for  launch  as  early  as  1986.  With  the 
normal  3  year  construction  lead  time, 
authorizations  must  soon  be  issued  if 
the  availability  of  additional  satellites  to 
serve  users  is  not  to  be  delayed.  The 
pending  applications  present  a  wide 
array  of  proposed  services  and  technical 
designs.  In  some  cases,  conflicting 
requests  are  made  by  two  or  more 
applicants  for  the  same  orbital 
locations.  Although  this  situation  does 
not  give  rise  to  comparative  hearing 
rights,  the  applications  must  be 
considered  together  so  that  the 
Commission  may  assign  orbital 
locations  to  best  serve  the  public 
interest.  Thus  the  orbital  location 
assigned  to  a  satellite  may  or  may  not 
be  the  one  requested  by  the  applicant. 
See  Western  Union  Telegraph 
Company.  46  FCC  2d  162  (1974):  Orbital 
Deployment  Plan,  supra;  Processing 
Order,  supra. 

5.  In  particular,  the  various  system 
applications  are  inter-related  with 
respect  to  the  orbital  spacings  required 
between  pairs  of  satellites  to  keep 
interference  levels  within  acceptable 
limits.  Our  objective  is  to  develop  an 
orbital  deployment  plan  that  most 
efficientiy  uses  the  limited  orbital  arc 
capable  of  serving  the  United  States. 
This  would  maximize  the  number  of 
domestic  satellites  available  to  satisfy 
growing  user  demand  in  an  increasingly 
competitive  market.  We  must,  however, 
take  into  account  the  specific 
parameters  of  each  proposed  domestic 
satellite.  Only  then  can  we  effectively 
assign  orbital  locations  and  adopt 
orbital  spacing  criteria.  This  difficult 
and  complex  process  requires  analyses 
of  the  actual  proposals  under 
consideration.  A  new  proposal  could 
reqture  that  the  analysis  process  be 
repeated  from  the  start  and  delay  a 
decision  on  any  of  the  pending 
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applications  because  of  the  inter- 
relationships between  all  domestic 
satellites.  Thus,  the  most  practical  way 
to  reach  a  determination  on  any  of  the 
pending  applicatioas  under  our  current 
procedures  is  to  consider  all  of  them  as 
a  group  for  consolidated  treatment 

6.  We  wish  to  emf^size  that  in  using 
this  group  approach  to  the  applications 
which  are  presently  on  file,  we  are  not 
precluding  the  filing  of  new  applications, 
either  in  the  presently  used  4/6  GHz  and 
12/14  GHz  bands,  or  in  the  currently 
unused  18/30  GHz  bands.  However,  it  is 
essential  that  we  make  most  efficient 
use  of  the  4/6  and  12/14  GHz  bands 
where  the  immediate  demand  for  orbital 
locations  is  the  greatest  Prompt 
decisions  require  a  grouping  of  space 
station  applications  at  this  time.  Later 
filed  applications  will  be  reviewed 
subsequently  in  light  of  the 
determinations  we  will  reach  in  CC 
Docket  No.  81-704.  We  do  not  believe 
this  action  will  bar  favorable  action  on 
additional  applications  for  new 
domestic  satellites  in  the  future.  While  it 
may  become  increasingly  difficult  to 
accommodate  additional  satellites  in  the 
4/6  and  12/14  GHz  bands,  the 
opportunities  for  applicants  to  file 
applications  for  new  domestic  satellite 
systems  in  the  18/30  GHz  bands  are 
great  Our  objective  is  to  accommodate 
the  existing  and  proposed  systems  in  a 
way  that  maximizes  the  opportunity  for 
additional  satellites  to  be  launched  so 
that  our  present  open  entry  poUdes  for 
the  domestic  satellite  market  can  be 
continued. 

7.  This  order  shall  become  effective  at 
the  time  of  its  adoption,  i.e.  at  11:15  sum. 
(EDST).  May  18, 1982.  Because  it  is 
related  to  matters  of  agency  practice 
and  procedure,  the  Commission  is  not 
required  to  foUow  the  public  rulemaking 
procedure  prescribed  by  section  553  of 
the  Administrative  Procedure  Act  5 
U.S.C  553.  Furthennore,  delay  in 
implementing  this  procedure  may  well 
encourage  a  large  number  of  speculative 
new  filings.  This  would  impair  our 
ability  to  act  expeditiously  on  currently 
pending  applications.  This  in  turn  would 
be  contrary  to  the  pubUc  interest  in  the 
timely  and  orderly  provision  of 
additional  domestic  satellite  services. 

8.  Accordingly,  it  is  ordered  that  the 
policies  and  procedures  specified  herein 
are  adopted  puirsuant  to  sections  4(i] 
and  4[j)  of  the  Communications  Act  of 
1934,  47  U.S.C.  154(i)  and  (j),  and  that  the 
applications  whose  file  numbers  are 
Usted  in  the  Appendix  to  this  order,  as 
well  as  those  domestic  space  station 
applications  that  may  be  filed  by  the 
time  of  adoption  specified  above,  shall 


be  considered  as  a  group  with  respect  to 
further  processing  by  the  Commission. 

9.  It  is  further  ordered  that  domestic 
space  station  applications  filed  after  the 
time  of  adoption  specified  above  shall 
be  processed  after  processing  is 
completed  on  the  applications  Usted  in 
the  Appendix  to  this  order.  As  an 
exception,  action  may  be  taken 
separately  on  requests  for  authority  to 
launch  satellites  for  which  construction 
authority  was  granted  prior  to  the  date 
of  this  order. 

10.  It  is  furdier  ordered  that  the 
Secretary  of  the  Federal 
Commimications  Commission  shall 
cause  this  order  to  be  published  in  the 
Federal  Register  at  the  earliest  practical 
date. 

Federal  Cominunicationa  Commission. 
Wmiam  I.  Tiicarico, 

Secretary. 

Appendix — Pending  Domestic  Space 
Station  Applications 

Advanced  Business  ComflnmicaticHis, 

Inc. 

1361-DS&-P/LA-82 

1362-DSS-P/LA-82 

1363-DSS-P-82 
American  Satellite  Company 

521-DSS-P/LA-82 

522-DSS-P/LA-82 

523-DSS-P-82 
American  Telephone  and  Telegraph 
Company 

234-DSS-LA-82 
Hughes  Commimications,  Inc 

2115-DSS-LA-81 
Rainbow  Satellite,  Inc. 

1453-DSS-P/LA-82 

1454-DSS-P/LA-«2 

1455-DSS-P-82 
RCA  American  Communicatiaat,  Ina 

1810-DSS-P/LA-«1 

604-DSS-P/LA-82 

1457-DSS-P/LA-82 

1458-DSS-P/LA-82 

1459-DSS-P/LA-82 

1460-DSS-4'-82 
Satellite  Business  Systems 

1461-OSS-LA-82 

1462-DSS-P/LA-82 
Southern  Pacific  Communications 
Company 

889-DSS-P/LA-80 

1084-DSS-P/LA-80 
United  States  Satellite  Systems,  Inc. 

448-J)SS-P/LA-82 

449-J3SS-P/LA-82 

450-DSS-P-82 
Western  Union  Telegraph  Company 

723-DSS-J>/LA-ai 

[FR  Doc  82-14340  Filed  S-2S-82:  8>«S  aa] 
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47  CFR  Part  73 

[BC  Docket  Na  81-775;  RM-3942] 

Radto  Broadcast  Servtoes;  FM 
Broadcast  Station  in  LdarKl, 
McGehee,  AriL,  Cttanges  Mads  In  Tt 
of  Assignments 

AOENCV:  Federal  Communicatioas 

Commission. 

ACTION:  Fmal  rule. 


SUMMARY.  This  action  assigns  a  second 
Class  A  channel  to  Leland,  Mississippi, 
and  substitutes  one  Class  A  channel  for 
another  at  McGehee.  Arkansas,  in 
response  to  a  petition  filed  by  River 
Broadcasting  Company,  Inc. 

DATE  Effective  July  20, 1982. 

ADDRESS:  Federal  Communications 
Conimission,  Washington.  D.C.  20S54. 

FOR  FURTHER  — -OnMAllON  CONTACT: 
Montrose  H.  Tyree,  Broadcast  Bareso, 
(202)  632-7792. 

SUPPIEMENTARY  HUFORMATMN: 

List  of  SubJM:lB  in  47  ere  Part  7> 

Radio  broadcasting. 

In  die  matter  of  amendmoit  of 
I  73.202(b).  table  of  assignments,  Fhi 
Broadcast  Stations.  (Leland.  Missiasippj 
and  McGehee,  Arkansas];  BC  Docket 
No.  81-775.  RM-3942. 

Report  and  OiJei'    IHuceeJuig 

Terminated 

Adopted:  May  13, 1982. 
Released:  May  19.  UfiZ. 

1.  The  Commission  herein  considers 
the  Notice  of  Proposed  Rule  Making.  48 
FR  58718,  published  December  3, 1981, 
proposing  the  assignment  of  Channel 
272A  to  Leland,  Mississippi,  and  tfje 
substitution  of  Channel  276A  for  unused 
Channel  272A  at  McGehee,  Arkansas. 
The  Notice  was  issued  in  response  to  a 
petition  filed  by  River  Broadcasting 
Company,  fac  (**petitioner").  Conunenti 
supporting  the  proposal  were  filed  by 
the  petitioner.  Mid  America 
Broadcasting  Corporation,  Inc." 
submitted  opposing  comments,  to  which 
petitioner  responded. 

2.  Leland  (population  6,867),*  in 
Washington  Coimty  (population  72,344), 
is  located  approximately  136  kilometers 
(85  miles)  northwest  of  Jackson. 
Mississippi  It  is  served  by  daytime-only 
AM  Station  WESY  and  FM  Station 
WBAD  (Channel  232A). 


'  Mid  Araerici  BroadcaatiQg  Company,  lac.  is  }km 
licensee  of  SWions  ¥VGVM  (AM)  aod  WDMS  (VM). 
Creenville.  IfiniMippi. 

*  Popula  tioa  Bgmm  an  lafcca  boa  Am  ISBO  UX 
Census,  Advance  Report. 
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3.  As  requested  by  the  Notice, 
petitioner  submitted  a  preclusion  study 
which  indicates  that  only  Tchula. 
Mississippi  (population  1,729).  will  be 
affected  by  the  assignment  of  Channel 
272A  to  Leland.  Channel  2g6A  is  said  to 
be  available  for  assignment  to  that 
community. 

4.  Mid  America  argues  that  another 
station  in  the  Greenville-Leland  area  is 
not  needed  and  would  be  seriously 
detrimental  to  the  services  it  provides  to 
the  area.  Inasmuch  as  Leland  and 
Greenville  are  only  10  miles  apart,  the 
stations  in  the  area  compete  for 
advertising  revenues  and  listening 
audiences.  Mid  America  further  asserts 
that  since  Leland  receives  the  signals  of 
nine  nearby  stations,  in  addition  to  the 
local  service,  it  could  hardly  be  lacking 
in  choices  of  programming,  advertising 
media,  or  an  opportimity  for  self- 
expression  as  claimed  by  the  petitioner. 
It  argues  that  at  a  time  when  the 
nation's  economy  (Greenville  in 
particular)  is  in  distress,  another  station 
in  the  area  is  unwarranted  and  certainly 
not  in  the  public  interest  and  urges  the 
Commission  to  rescind  or  set  aside  the 
rule  making  proposal. 

5.  Petitioner  in  reply  argues  that  the 
opposition  allegations  that  it  will  suffer 
economically  and  that  adequate  service 
is  currently  provided  to  Leland  are 
unsupported.  It  also  alleges  that  such  a 
standard  is  not  appropriate  for  denying 
an  assignment.  While  it  may  be  true  that 
Leland  is  situated  near  several 
communities,  petitioner  alleges  that 
Leland  is  an  independent  growing  city 
with  local  broadcast  needs  and 
problems  not  addressed  by  the  stations 
in  those  communities.  Petitioner  notes 
that  contrary  to  the  opposition's  claim  of 
a  depressed  economy,  Leland  in  the  last 
three  years  has  had  many  new. 
businesses  commence  operation  and 
they  have  shown  steady  economic 
growth.  Petitioner  also  refers  to  the 
Commission's  FM  assignment  criteria, 
citing  Anainosa,  Iowa,  29  R.R.  2d  1700, 
1706  (1974)  which  favors  providing  all 
communities  with  two  local  stations. 
Petitioner  urges  the  Commission  to  deny 
the  opposition's  comments  for  lack  of 
merit. 

6.  After  evaluating  the  proposal  and 
comments  in  this  proceeding,  we  have 
concluded  that  the  proposed  assignment 
and  substitution  of  channels  would  be  in 
the  public  interest.  While  Leland  is 
located  in  the  Greenville  SMSA,  it  still 
has  its  distinct  needs,  which  can  be 
better  served  by  its  own  local  facility. 
We  believe  that  the  petitioner  has 
submitted  sufficient  information  to 
warrant  a  second  FM  assignment  to 
Leland.  The  issues  raised  by  Mid 


America  of  a  competitive  nature  should 
be  considered  at  the  application  stage. 
See,  Rome,  New  York  42  R.R.  2d  618 
(1978).  We  also  found  that  the 
preclusion  impact  is  insignificant  since 
an  alternate  channel  is  availalble  to  the 
precluded  community. 

7.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(d)(1),  303(g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934.  as 
amended,  and  S9  0.281  and  0.204(b)  of 
the  Commission's  Rules,  it  is  ordered. 
That  effective  July  20. 1982.  the  FM 
Table  of  Assignments  (5  73.202(b)  of  the 
Rules)  is  amended  with  respect  to  the 
following  communities: 


Cdy 


Leland.  Mn..-. 
McGehM.  Ai((.. 


ChwvMt 
No. 


^32^27^A 

27eA 


8.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

9.  For  further  information  concerning 
the  above,  contact  Montrose  H.  Tyree, 
Broadcast  Bureau  (202)  632-7792. 

(Sees.  4,  303,  48  Stat,  as  amended,  1066, 1062; 
47  U.S.C.  154.  303) 

Federal  Communications  Commission. 
Roderick  K.  Portar, 

Chief,  Policy  and  Rules  Divisions  Btoadoast 
Bureau. 

[FR  Doc  aZ-1413S  niad  t-tS-St  klS  un] 
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47  CFR  Part  73 

[BC  Docket  Na  81-873;  RM-4003] 

Radio  Broadcast  Servlcas;  FM 
Broadcast  Station  In  Dyersvllle,  Iowa, 
Changes  Made  In  Table  of 
Assignments 

AOENCV:  Federal  Communications 
Commission. 

action:  Final  rule. 

SUMMARY:  Action  taken  herein  assigns 
Channel  257A  to  Dyersville,  Iowa,  in 
response  to  a  petition  filed  by  Dyersville 
Broadcasting  Service,  Inc.  The  assigned 
channel  could  provide  a  first  FM  service 
to  Dyersville. 
DATE  Effective  July  20. 1982. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  N.  Lipp,  Broadcast  Bureau.  (202) 
632-7792. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 


In  the  matter  of  amendment  of 
§  73.202(b),  table  of  assignments,  FM 
Broadcast  Stations.  (Dyersville,  Iowa); 
BC  Docket  No.  81-873,  RM-4003. 

Report  and  Order — Proceeding 
Tenninated 

Adopted:  May  13, 1982. 
Released:  May  19, 1982. 

1.  The  Commission  has  under 
consideration  a  Notice  of  Proposed  Rule 
Making,  47  FR  2135,  published  January 
14, 1982,  proposing  the  assignment  of 
Channel  257A  to  Dyersville,  Iowa,  as 
that  community's  first  FM  assignment  in 
response  to  a  petition  filed  by  Dyersville 
Broadcastiing  Service,  Inc.  ("petitioner"). 
Comments  in  support  of  the  proposal 
were  filed  by  the  petitioner.  No 
oppositions  to  the  proposal  were 
received. 

2.  Dyersville  (population  3.825)  *  is 
located  along  the  border  between  the 
counties  of  Delaware  (population  18.933) 
and  Dubuque  (population  93.745), 
approximately  72  kilometers  (45  miles) 
northeast  of  Cedar  Rapids.  Iowa.  It  has 
no  local  aural  service. 

3.  In  its  comments,  the  petitioner 
restated  the  need  for  an  FM  assignment 
to  Dyersville  and  urged  the  Commission 
to  adopt  its  proposal.  As  requested  by 
the  Notice,  petitioner  submitted 
information  Indicating  that  it  could 
comply  with  the  Commission's  technical 
criteria  with  a  transmitter  site  located 
approximately  6.6  miles  southwest  of 
Dyersville.  It  also  restated  its  intention 
to  apply  for  Channel  257 A.  if  assigned. 

4.  The  Commission  has  determined 
that  the  public  interest  would  be  served 
by  assigidng  Chaimel  257A  to 
Dyersville,  Iowa,  since  it  would  provide 
the  community  with  its  first  local  FM 
broadcast  service.  The  transmitter  site  is 
restricted  to  6.6  miles  southwest  of 
Dyersville  to  meet  spacing  requirements. 

5.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  4(i), 
5(d)(1),  303(g)  and  (r)  and  307(b)  of  the 
Communications  Act  of  1934,  as 
amended,  and  §§  0.281  and  0.204(b)  of 
the  Commission's  Rules,  it  is  ordered. 
That  effective  July  20, 1982,  §  73.202(b) 
of  the  Commission's  Rules,  is  amended 
with  respect  to  the  following  community. 


Cdy 


OyeravNa,  KM*.. 


Chanml 
No. 


2S7A 


6.  It  is  further  ordered.  That  this 
proceeding  is  tenninated. 


■  Population  flgum  were  derived  from  the  1980 
U.S.  Ceiuua,  Advance  Report 
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7.  For  further  information,  contact 
Mark  N.  Lipp,  Broadcast  Bureau.  (202) 
632-7792. 

(Sees.  4,  303,  48  StaL,  as  amended.  1066, 1062; 
47  U.S.C.  154.  303) 

Federal  Communications  Commission. 

Roderick  K.  Porter, 

\  Chief,  Policy  and  Rules  Division,  Broadcast 

Bureau. 

(FR  Doc  83-14337  Filed  S-2S-82: 8:45  amj 
BIUJNG  CODE  trU-Ot-M 

47  CFR  Part  73 

[BC  Docket  N«.  81-S74;  RM-39311 

Radio  Broadcast  Services;  FM 
Broadcast  Station  in  Devils  Lake,  N. 
Dak.,  Ctianges  Made  hn  Ttf>le  of 
Assignments 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

summary:  lliis  action  assigns  two  Class 
C  channels  to  Devils  Lake,  North 
Dakota,  One  of  the  Class  C  channels  is 
substituted  for  a  Class  A  channel,  with 
the  Ucense  modified  accordingly,  in 
response  to  a  petition  filed  by  KPGC 
Company. 
effective:  July  20. 1982. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.  C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT 
Montrose  R  Tyree,  Broadcast  Bureau. 
(202)  632-7792. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Report  and  Order — Proceeding 
Terminated 

Adopted:  May  12, 1962. 
Released  May  19, 1982. 

In  the  matter  of  amendment  of 
S  73.202(b).  Table  of  Assignments,  FM 
Broadcast  Stations  (Devils  Lake,  North 
Dakota);  BC  Docket  No.  81-874.  RM- 
3931. 

1.  In  response  to  a  petition  filed  by 
KGPC  Company  ("petitioner"),  the 
Commission  adopted  a  Notice  of 
Proposed  Rule  Making  and  Order  to 
Show  Cause,  46  FR  62878,  published 
December  29, 1981.  proposing  the 
assignment  of  two  Class  C  chaimels  and 
deletion  of  a  Class  A  channel  at  Devils 
Lake,  North  Dakota.  Additionally,  we 
proposed  to  modify  the  Gass  A  Ucense 
for  Station  KDVL(FM)  to  specify 
operation  on  one  of  the  Class  C 
channels.  Comments  supporting  tiie 
proposal  were  filed  by  the  petitioner. 
Comments  in  support  were  also  Bled  by 


KDLR.  Inc.  (licensee  of  Station 
KDVUFM)). 

2.  Devils  Lake  (population  7,442).'  seat 
of  Ramsey  County  (population  13,048),  is 
located  in  the  northeastern  part  of  North 
Dakota,  approximately  570  kilometers 
(350  miles)  northeast  of  Minneapolis, 
Minnesota.  It  is  served  by  fulltime  AM 
Station  KDLR  and  FM  Station  ICDVL 
(Channel  244A].  The  stations  have 
common  ownership. 

3.  Petitioner  in  its  comments  again 
noted  that  Devils  Lake  is  of  sufficient 
size  and  importance  to  warrant  a  second 
FM  assignment.  It  also  stated  that  the 
proposed  assignment  would  provide 
service  to  a  significant  area,  currently 
without  FM  service.  Petitioner 
reaffirmed  its  intention  to  apply  for  the 
channel,  if  assigned. 

4.  KDLR.  Inc..  in  comments  to  the 
proposal,  states  that  it  is  willing  to 
modify  its  hcense  to  operate  on  a  Class 
C  channel.  However,  it  is  unable  to 
determine  what  the  Commission 
considers  reasonable  expenses  for  the 
frequency  change.  It  estimates  the 
expenses  it  will  incur  for  upgrading  its 
facility  (which  includes  relocating  the 
tower  and  transmitter  site)  will  amount 
to  approximately  $100,000  to  $200,000. 

5.  As  stated  in  the  Notice,  the 
assignment  of  Channel  278  to  Devils 
Lake  would  cause  preclusion  in  a  large 
area.  However,  petitioner  has  shown 
that  alternate  channels  are  available  in 
the  affected  area.  We  also  stated  that 
exceptions  to  the  Commission's  poUcy 
of  assigning  Class  C  channels  to  smaller 
communities  have  been  made  where  the 
assignment  would  result  in  a  large  first 
or  second  FM  service  or  where,  as  here, 
the  assigimient  would  enable  a  large 
rural  area  to  be  served.  Additionally, 
since  there  are  few  large  cities  in  the 
coverage  area,  the  assignment  would 
provide  residents  with  a  choice  of  FM 
service. 

6.  It  has  also  been  general 
Commission  poUcy  to  avoid  an 
intermixture  result  where  Class  C 
channels  are  available  to  interested 
parties.  Since  the  proposed  coverage 
area  is  rural  in  nature  and  largely 
underserved.  we  believe  that  Devils 
Lake  would  greatly  benefit  bora  two 
Class  C  channels.  As  for  the 
reimbursement  issue,  our  general  policy 
is  to  order  the  benefiting  party  to 
reimburse  where  the  Commission  finds 
it  equitable  in  the  individual  case. 
However,  the  proper  figure  is  normally 
left  to  the  good  faith  determination  of 
the  parties,  subject  to  Commission 
approval  in  the  event  of  a  disagreement. 
The  amount  reimbursed  would  include 


only  the  cost  of  converting  the  operating 
frequency  from  a  Class  A  to  a  Class  C 
channeL  The  cost  of  increasing  the 
power  and  antenna  height  to  conform  to 
the  minimum  requirements  of  a  Class  C 
operation  or  of  relocation  of  the 
transmitter  site  would  not  be 
reimbursed. 

7.  After  consideration  of  the  proposal 
and  comments,  we- believe  that  the 
public  interest  would  be  served  by  the 
proposaL  Therefore,  we  shall  assign 
Class  C  Channels  273  and  278  and 
delete  Channel  244A  at  Devils  Lake.  We 
shall  also  (in  paragraph  10)  modify  the 
license  of  Station  iOVL  to  specify 
operation  on  Channel  273.  Station  KDVL 
is  entitled  to  reimbursement  for 
frequency  change  only,  by  the  eventual 
permittee  on  Channel  278. 

8.  Canadian  concurrence  in  the 
proposal  has  been  obtained. 

9.  In  view  of  the  foregoing  and 
pursuant  to  the  authority  contained  in 
sections  4(i),  5(d)(1),  303(g)  and  (r)  and 
307(b)  of  the  Communications  Act  of 
1934.  as  amended,  and  §S  0.204(bJ  and 
0.281  of  the  Commission's  Rules,  it  is 
ordered.  That  effective  July  20, 1982,  the 
FM  Table  of  Assignments,  S  73.202(b)  of 
the  Rules,  is  amended  with  respect  to 
Devils  Lake.  North  Dakota,  as  follows: 


ott 


Devk  Ljka,  N.  D*. 


Ctanrnt 
Na 


278,  STB 


■  Population  figures  are  talten  from  (be  1980  U.S. 
Census. 


10.  It  is  further  ordered.  That  pursuant 
to  section  316(a)  of  the  Communications 
Act  of  1934.  as  amended,  the 
outstanding  license  held  by  KDLR.  Inc. 
for  Station  KDVL(FM),  Devils  Lake. 
North  Dakota,  is  modified,  effective  July 
20, 1982,  to  specify  operation  on  Channel 
273  instead  of  Channel  244A.  Station 
KDVL(FM)  may  continue  to  operate  on 
Channel  244A  for  one  year  from  the 
effective  date  of  this  action  or  imtil  it  is 
ready  to  operate  on  Channel  273. 
whichever  is  earlier,  unless  the 
Commission  sooner  directs,  subject  to 
the  following  conditions: 

(a)  The  licensee  shaU  file  with  the 
-Commission  a  minor  change  application 

for  a  construction  permit  (Form  301). 
specifying  the  new  facilities. 

(b)  Upon  grant  of  the  construction 
permit  program  tests  may  be  conducted 
in  accordance  with  §  73.162a 

(c)  Nothing  contained  herein  shall  be 
construed  to  authorize  a  major  change  in 
transmitter  location  or  to  avoid  the 
necessify  of  filing  an  environmental 
impact  statement  pursuant  to  §  1.1301  of 
the  Commission's  Rules. 

11.  It  is  further  ordered.  That  the 
Secretary  of  the  Commission  shall  send 
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a  copy  of  this  Order  by  Certified  Mail. 
Return  Receipt  Requested,  to  KDLR,  Inc., 
400  12th  Avenue.  Devils  Lake.  North 
Dakota  58301. 

12.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

13.  For  furdier  information  conceniing 
this  proceeding,  contact  Montrose  H. 
Tyree.  Broadcast  Bureau.  (202)  632-7792. 

(Sees.  4,  303,  4fl  stat.,  as  amended.  1066, 1062: 
47  V&.C.  154.  303) 

Federal  Communications  Commission. 
Roderick  K.  PoHw. 

Chief,  Policy  and  Rulea  Diriaioa  Broadcaat 
Bureau. 

(FR  Doa  B-MSSa  Piled  S-JS-tt  MB  mi) 
MLUNQ  COOC  tnt-Ot-H 


47  CFR  Parts  81  and  63 

[PR  Docket  Na  81-657;  FCC  82-203] 

Stations  on  Land  in  tha  MarttlnM 
Servlcas  and  Stations  on  Shipboard  In 
the  MarlUma  Servloaa;  Commission's 
Rules  To  Maks  a  Csrtain  Frequency 
AvaNablo  Exclusively  for  Vessel  Traffic 
Service  (VTS)  Communications  in  ttts 
Houston  VTS  Radio  Protected  Area 

AOENCV:  Federiil  Communications 

Commission. 

action:  Final  rule. 


;  This  document  makes  marine 
VHF  Channel  11  available  exclusively 
for  Vessel  Traffic  Service  (VTS) 
communications  in  the  Houston  VTS 
radio  protected  area.  This  rule  making 
was  initiated  in  response  to  an  informal 
request  by  the  Commandant  United 
States  Coast  Guard  (USCG).  These  rules 
will  enable  the  USCG  to  service  the 
increased  vessel  traffic  in  this  area. 
EITECnVE  DATE  June  14. 1982. 
ADDRESS:  Federal  Commimications 
Conunission.  Washington.  D.C.  20654. 
FOR  FURTHER  INFOMMATIOM  CONTACT 
Linda  R.  Figueroa.  Private  Radio  Bureau, 
(202)  632-7175. 
SUPPLEMENTARY  INFORMATION: 

Lut  of  Subjects  in  47  CFR  Parts  81  and 
83 

Coast  stations.  Marine  safety.  Radio 
telephone.  Vessels. 

In  the  matter  of  amendment  of  Parts 
81  and  83  of  the  rules  to  make  the 
frequency  156.55  MHz  available 
exclusively  for  Vessel  Traffic  Service 
(VTS)  communications  in  the  Houston 
VTS  radio  protected,  area.  PR  Docket 
No.  81-857. 

Report  and  Order— Proceeding 
Terminated 

Adopted  April  29,  igez. 
Released:  May  7. 1962. 


Sununary 

1.  This  action  will  amend  Parts  81  and 
83  of  the  Commission's  rules  to  make 
marine  VHF  Channel  11  (156.55  MHz) 
available  exclusively  for  Vessel  Traffic 
Service  (VTS)  conununications  in  the 
Houston  VTS  radio  protected  area. 

Background 

2.  The  United  States  Coast  Guard 
(USCG)  has  established  a  VTS  system 
for  a  number  of  the  largest  and  busiest 
port  areas  in  the  United  States.  This 
program  was  initiated  in  order  to 
implement  the  provisions  of  the  "Ports 
and  Waterways  Safety  Act  of  1972".' A 
VTS  is  a  vessel  movement  reporting 
system  which  is  designed  to  prevent 
damage  to  or  loss  of  vessels,  bridges  or 
other  structures  in  United  States 
navigable  waters,  and  to  protect  these 
waters  and  associated  natural  resources 
from  environmental  harm  resulting  from 
such  damage  or  loss.  At  the  request  of 
the  Commandant.  USCG  the 
Commission  amended  the  rules  so  as  to 
designate  up  to  three  frequencies 
exclusively  for  VTS  communications 
within  the  designated  VTS  radio 
protected  areas.*  Hie  frequencies 
available  for  VTS  communications, 
under  specified  conditions,  are  recorded 
in  55  81.357  and  83.361  of  the  rules. 
These  frequencies  are  156.550  MHz 
(previously  a  commercial  frequency), 
156.600  MHz  and  156.700  MHz 
(previously  port  operations  frequencies). 
Sections  81.357(b)(3)  and  83.361(b)(3) 
presentiy  designate  frequency  156.800 
MHz  exclusively  for  USCG  VTS 
communications  in  the  Houston  VTS 
radio  protected  area. 

3.  On  October  2. 1981,  we  released  a 
Notice  of  Proposed  Rule  Making  (46  FR 
50573,  October  14, 1981)  to  amend  our 
rules  to  also  designate  VHF  Channel  11 
exclusively  for  VTS  conmiunications  in 
the  Houston  VTS  radio  protected  area.* 
This  notice  was  issued  in  response  to  an 
informal  request  by  the  Commandant  of 
the  United  States  Coast  Guard  (USCG), 
The  additional  VTS  channel  was 
considered  necessary  to  enable  the 
USCG  to  better  serve  the  increased 
vessel  traffic  in  this  area. 

Comments 

4.  Comments  were  filed  by  Houston 
Mooring  Company.  Inc.  and  Donald  C 
Chayet.  Both  commenters  opposed  the 
proposed  rule  changes. 


'Pub.  L  Sft-MO.  8e8UL4S4.  48U.S.C  1561. 

*  Report  and  Ordar.  Docket  No.  20444.  adapted 
December  2, 1075, 40  FK  S7673,  se  FCC  2d  1089. 

"The  Houston  VTS  radio  protected  area  it 
defined  In  (|  81.3fi7(b)(3)  and  83.3ei(b)(3)  at  the 
rectangle  between  north  latitude  28'  30"  and  SO*  Iff 
and  weat  longitudes  S3'  30'  and  96*. 


5.  The  Houston  Mooring  Company. 
Inc.  opposes  the  proposal  because  it 
feels  Channel  11  is  heavily  used  and 
therefore,  excluding  it  from  commercial 
use  would  cause  considerable 
inconvenience  and  expense.  Currendy. 
Channel  11  is  a  commercial  channel  oo 
which  there  are  eleven  limited  coast 
station  hcensees  and  associated  ship 
stations.  The  USCG  coordinated  locally 
with  user  groups  in  Houston  and 
determined  that  there  is  strong  local 
support  for  making  Channel  11  available 
exclusively  for  VTS  communications  in 
this  area.  As  we  proposed,  the  licensees 
presently  operating  on  Channel  11  will 
have  until  their  hcenses  expire  to  make 
any  adjustments  necessitated  by  this 
action.  It  should  also  be  noted  that  in 
Docket  No.  21370  *  we  made  Channel  5 
available  for  use  in  the  Houston  area. 
This  action  was  taken  to  compensate,  in 
part,  for  increased  congestion  in 
commercial  channels  resultng  &t)m  VTS 
operation  on  these  channels.  Further,  the 
financial  burden  imposed  on  the  eleven 
limited  coast  station  licensees  by 
making  Channel  11  available  for  VTS 
communications  will  at  most  entail  the 
purchase  of  a  new  crystal.  In  the  event 
that  the  licensees'  equipment  is 
synthesized  (as  most  ship  stations  are) 
no  expense  will  be  incurred.  TTierefore, 
we  conclude  that  the  designation  of 
Channel  11  as  a  VTS  frequency  in  the 
Houston  VTS  radio  protected  area  will 
not  cause  current  hcensees  undue 
'  inconvenience  and  expense. 

6.  Mr.  Cha]ret  opposes  the  proposal 
alleging  that  the  Commission  lacks 
authority  to  designate  a  non-VTS 
frequency  exclusively  for  VTS  use. 
However,  the  Commission's  authority 
was  clearly  established  in  Docket  No. 
20444.*  In  this  docket  the  Commission 
amended  the  rules  to  designate  up  to 
three  frequencies  (156.550  MHz,  156.600 
MHz  and  156.700  MHz)  exclusively  for 
VTS  communications  within  specific 
VTS  radio  protected  areas.  These 
amendments  were  made  pursuant  to 
authority  contained  in  sections  4(i)  and 
303(b).  (c),(d),(h)  and  (r)  of  die 
Communications  Act  of  1934  as 
amended.  Consequentiy  the  Conunission 
has  clearly  established  the  authority  to 
designate  non-VTS  frequencies  for  VTS 
use. 

7.  We  conclude  that  the  amendments 
proposed  in  the  NPRM  to  designate  VHF 
Channel  11  exclusively  for  VTS 
communications  in  the  Houston  VTS 
radio  protected  area  would  be  in  the 


'Report  and  Order.  Docket  No.  nS7a  adopted 
December  7, 1877,  67  FCC  2d  803. 

Vi<!fiart  am/ Onfer,  Docket  Na  20444,  *i«»mio<a  S, 
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public  interest.  Although  the  two 
comments  filed  opposed  the  proposed 
amendments,  the  issues  they  raised 
have  no  decisional  significance.  This 
amendment  will  promote  safety  and 
enable  the  USCG  to  meet  the  increased 
communications  needs  of  the  water 
transportion  industry  in  the  Houston 
port  area.  Therefore  we  are  amending 
Sections  81.357  and  83.361  as  proposed. 

8.  The  Commission  has  determined 
that  sections  603  and  604  of  the 
Regulatory  Flexibility  Act  of  1980  •  do 
not  apply  to  this  rule  making  proceeding. 
The  USCG  VTS  system  is  operated  as 
part  of  a  Congressional  mandate  in  the 
"Ports  and  Waterways  Safety  Act  of 
1972".  The  effect  on  the  licensees  will  be 

.  to  require  a  frequency  change  at  the 
time  of  license  renewal.  At  most,  this 
will  entail  a  minimal  cost  for  purchase 
of  new  crystals.  Therefore,  making 
Channel  11  available  for  VTS 
communications  in  the  Houston  VTS 
radio  protected  area  will  not  have  a 
signiflcant  economic  impact  on  a 
substantial  number  of  small  entities. 

9.  Regarding  questions  on  matters 
covered  in  this  document  contact  Robert 
H.  McNamara  (202)  632-7175. 

10.  Accordingly,  it  is  ordered.  That 
under  the  authority  contained  in 
sections  4(i)  and  303(r)  of  the 
Commimications  Act  of  1934  as 
amended.  47  U.S.C  154(i}  and  303(r]  the 
Commiasion's  rules  are  amended  as  set 
forth  in  the  attached  Appendix,  effective 
June  14, 1982. 

11.  It  is  further  ordered.  That  this 
proceeding  is  terminated. 

Federal  Communicatioiu  Commission. 
(Sees.  4.  303.  48  Stat,  as  amended.  1066, 1082; 
47  U.S.C  154.  303) 

WilBam  J.  Tricaiico. 

Secretary. 

Appenifix 

Parts  61  and  83  of  Chapter  I  of  Title  47 
of  the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  t1— STATIONS  ON  LAND  IN  THE 
MARITIME  SERVICES  AND  ALASKA— 
PUBUC  FIXED  STATIONS 

Section  81.357(b)(3)  is  amended  by 
adding  frequency  156.55  MHz,  to  read  as 
follows: 

S 81.357   FrvqtMiKlM avaHablt foruM m 
Vms«I  Traffic  8«rvioM  SyMwM. 

(b)  •  *  • 

*Pul>.LSe-3M. 


(3)  Houston:  The  rectangle  between 
north  latitudes  28°30'and  30°20'  and 
west  longitudes  93°30'  and  96°; 
frequencies  156.6  MHz  and  156.55  MHz. 


PART  83— STATIONS  ON  SHIPBOARD 
IN  THE  MARITIME  SERVICE 

Section  81.361(b)(3)  is  amended  by 
adding  frequency  156.55  MHz.  to  read  as 
follows: 

§81.361    Frequencies  availabte  for  use  in 
Vessel  Traffic  Service  Systems. 

(b)  •  •  * 

(3)  Houston:  The  rectangle  between 
north  latitudes  28'30'and  30''20'  and 
west  longitudes  93°30'  and  96°; 
frequencies  156.6  MHz  and  156.55  MHz. 
***** 

(FR  Doc  SZ-MMl  FiM  S-ZS-8Z:  8045  am| 
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INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1033 

(Servics  Order  Na  1474;  AmdL  1] 

Various  Railroads  Auttwrized  To  Use 
Tracks  and/or  Facflities  of  Chicago, 
Milwaukee,  St  Paul  and  Pacific 
Railroad  Company,  Debtor  (Richard  B. 
Ogilvie,  Trustee) 

agency:  Interstate  Commerce 

Commission. 

action:  Amendment  No.  1  To  Eleventh 

Revised  Service  Order  No.  1474. 

summary:  Pursuant  to  Section  122  of  Uie 
Rock  Island  Railroad  Transition  and 
Employee  Assistance  Act,  Pub.  L  96- 
254,  this  order  authorizes  various 
railroads  to  provide  interim  service  over 
the  Chicago.  Milwaukee,  St.  Paul  and 
Pacific  Railroad  Company,  Debtor 
(Richard  B.  Ogilvie).  Trustee,  and  to  use 
such  tracks  and  facilities  as  are 
necessary  for  operations.  "iTiis  order 
permits  carriers  to  continue  to  provide 
service  to  shippers  which  would 
otherwise  be  deprived  of  essential  rail 
transportation. 

EFFECTIVE  DATE:  11:59  p  jn..  May  Sa 
1982.  and  continuing  in  effect  until  11:59 
p.m.,  July  30, 1982,  unless  otherwise 
modified,  amended  or  vacated  by  order 
of  this  Commission. 
FOR  FURTHER  INFORMATION  CONTACT: 
M.  F.  Clemens,  Jr.,  (202)  275-7840  or  275- 
1559. 


In  the  matter  of  various  railroads 
authorized  to  use  tracks  and/or  facilities 
of  Chicago,  Milwaukee,  St.  Paul  and 
Pacific  Railroad  Company,  debtor 
(Richard  R  Ogilvie,  Trustee); 
Amendment  No.  1  to  Eleventh  Revised 
Service  Order  No.  1474. 

Decided  May  20, 1962. 
list  of  Subjects  in  49  CFR  Part  1033 

Railroads. 

Upon  further  consideration  of 
Eleventh  Revised  Service  Order  No. 
1474  (47  FR  13529),  and  good  cause 
appearing  therefor 

It  is  ordered, 

§1033.1474    Service  Order  Na  1474. 

(a)  Various  railroads  authorized  fo  use 
tracks  and/or  facilities  of  the  Chicago. 
Milwaukee.  St.  Paul  and  Pacific  Raifroad 
Company,  debtor  (Richard  B.  Ogilvie, 
Trustee).  Eleventh  Revised  Service 
Order  No.  1474  is  amended  by 
substituting  the  following  paragraph  (n) 
for  paragraph  (n)  thereof: 

(n)  Expiration  date.  The  provisions  of 
this  order  are  extended  for  an  additional 
sixty  (60)  days,  and  shall  expire  at  11:59 
p.m..  July  30, 1982.  unless  otherwise 
modified,  amended  or  vacated  by  order 
of  this  Commission. 

Effective  date.  This  amendment  shaD 
become  effective  at  11:59  p-m..  May  3a 
1^2. 

This  action  is  taken  tmder  authority  of 
49  U.S.Q  10304-10305  and  Section  122. 
Pub.  L  96-254. 

This  amendment  shall  be  served  upon 
the  Association  of  American  Railroads, 
Transportation  Division,  as  agent  of  the 
railroads  subscribing  to  the  car  service 
and  car  hire  agreement  under  the  terms 
of  that  agreement  and  upon  the 
American  Short  Line  Railroad 
Association.  Notice  of  this  amendment 
shall  be  given  to  the  general  public  by 
depositing  a  copy  in  the  Office  of  the 
Secretary  of  the  Commission  at 
Washington,  D.C,  and  by  filing  a  copy 
with  the  Director,  Office  of  die  Federal 
Register. 

By  the  Commisaion.  Railroad  Service 
Board,  members  |.  Warren  McFariand. 
Bernard  Gaillard,  and  )ohn  H.  O'Brien. 
Bernard  Gaillard  not  participating. 
Agatiia  L.  Maigeuovicfa. 
Secretary. 

|FR  Doc  n-142U  PIM  5-a-tt  MS  ami 
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Proposed  Rules 


Fadflral  Ragiatar 
VoL  ^,  Na  102 
Wedneaday,  May  2B,  1082 


This  section  of  the  i=EOERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  nifes  and 
regiiiations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  In  ttie  ruta 
maiung  prior  to  the  adoption  of  the  final 
rules. 


NATIONAL  CREDIT  UMON 
ADMINISTRATION 

12  CFR  Part  742 

Deregulation  of  Liquidity 
Requirements 

agency:  National  Credit  Union 
Administration  (NCUA). 
ACnON:  Proposed  rulemaking. 

summary:  NCUA  proposes  to  remove  in 
its  entirety  Part  742  of  NCUA's  Rules 
and  Regulations,  Liquidity  Reserves. 
This  action  is  deemed  appropriate 
because  the  NCUA  Board  believes  that 
liquidity  management  should  be  the 
resfmnsibility  of  individual  credit  union 
boards.  In  addition,  it  should  be  noted 
that  credit  union  liquidity  is  generally 
high. 

DATE:  Comments  due  on  or  before  June 
25,1982. 

AOfMESS:  Send  comments  to  Robert  S. 
Monheit,  Office  of  General  Counsel 
National  Credit  Union  Administration, 
1776  G  Street.  NW..  Washington.  D.C. 
20456. 

FOR  FURTHER  INFORMATION  CONTACT 

Barbara  A.  Burrows,  Attorney-Advisor, 
Office  of  General  Counsel  at  the  above 
address.  Telephone:  (202)  357-1030. 
SUFFLCMENTAL  INFORMATION:  The 
NCUA  Board  believes  that  Federal 
credit  unions  should  have  the  flexibility 
to  set  their  own  standards  to  safeguard 
against  poor  economic  conditions.  For 
this  reason  the  Board  proposes  to  repeal 
the  liquidity  reserve  requirement.  (It 
should  also  be  noted  that  should  the  rule 
be  repeafedL  NCUA  Interpretive  Ruling 
79-7  concerning  this  subject  would  also 
be  repealed.)  Prudent  liquidity  levels 
will  differ  depending  upon  a  credit 
union's  liabihty  structure  and  the 
location  and  make-up  of  its  field  of 
membership.  Hence,  any  particular 
])ercentage  of  hquid  assets  should  be 
decided  by  the  credit  union  board  based 
upon  these  and  other  factors.  Of  course, 
statutory  reserve  transfer  requirements 
remain  in  force. 


By  way  of  history,  it  should  be  noted 
that  imtil  1978,  liquidity  and  capital 
trends  in  credit  unions  were  relatively 
stable.  During  1978,  Federal  credit 
imions  experienced  severe  liquidity 
pressures  resulting  from  strong  loan 
demand  coupled  with  a  slow-down  and 
outflow  in  the  rate  of  consumer  savings. 
To  curb  the  then  rising  demands  for 
assistance  and  to  avert  future  threats  to 
the  National  Credit  Union  Share 
Insurance  Fund  (and  to  insured  credit 
imions  and  their  members),  the  NCUA 
adopted  the  Liquidity  Reserve 
Regulation.  At  that  time  the  liquidity 
ratio  was  12.85%  in  federally  diartered 
credit  unions.  By  contrast,  in  mid-1961, 
the  ration  was  dramatically  higher  at 
29.02%.  At  present  the  regulation  binds 
only  5%  of  those  federally  chartered 
credit  unions  subject  to  the  rule. 

Regulatory  Flexibility  Act 

The  NCUA  Board  hereby  certifies  that 
the  proposed  action,  if  adopted,  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  credit 
unions  because  the  restrictions 
contained  in  the  present  rule  do  not 
apply  to  cre<Ut  tmions  with  less  than  $1 
million  in  assets.  Therefore,  its  deletion 
would  have  no  effect  on  small  credit 
unions. 

List  of  Subjects  in  12  CFR  Part  742 

Credit  unions 

(12  U.S.C  1782(b],  1781(b)(8).  17ee(a). 
1789(a)(ll)) 

Acconliiigljr  it  is  propoaed  tliat  12  CFR 
Chapter  VU  bit  amended  by  reniOTing  Part 
742. 

PART  742— LIQUIDITY  RESERVES 
[REIMOVED] 

Dated:  Majr  2a  1962. 

Rosemary  Brady. 

Secretary  ofAe  National  Credit  Uni<m 
Administration  Board. 

(FR  Doc  az-44aa  nisd  ^46-11;  8)46  am) 
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ACTIOM:  Proposed  rule. 


DEPARTMENT  OF  THE  TREASURY 

Cuatoma  Service 

19  CFR  Part  101 

General  Provlaiona:  Propoaed  Cttange 
In  Field  Organization  of  the  Cuatoma 
Service 

agency:  Customs  Service,  Treasury. 


SUMMARY:  Tuis  document  proposes  to 
change  the  field  organization  of  the 
Customs  Service  by  consolidating  the 
Customs  districts  of  Bridgeport. 
Connecticut,  and  Providence,  Rhode 
Island,  under  the  Boston,  Massachusetts, 
district  and  by  consolidating  the 
Bridgeport  and  Providence  ports  of  entry 
in  the  enlarged  Boston  district.  The 
proposed  consohdation  of  the  Customs 
districts  would  significantly  reduce 
administrative  salaries  bikI  expenses 
without  impairing  services  to  area 
businesses  or  the  general  public.  The 
proposed  change  is  part  of  Customs 
continuing  program  to  obtain  more 
efficient  use  of  its  personnel  facilities, 
and  resources,  and  to  provide  better 
service  to  carriers,  importers,  and  the 
publia 

DATE:  Comments  must  be  received  on  or 

before  July  26, 1982. 

ADDRESS:  Comments  (preferably  in 
triplicate)  may  be  addressed  to  the 
Commissioner  of  Customs,  Attention: 
Regxdations  Control  Branch,  U.S. 
Customs  Service,  1301  Constitution 
Avenue.  NW.,  Washington,  D.C.  20229. 
FOR  FURTHER  INFORMATION  CONTACT 

Renee  DeAtley,  Office  of  Inspection. 
U.S.  Customs  Service,  1301  Constitution 
Avenue,  NW.,  Washington,  D.C.  20229 
(202-566-8157). 

SUPPLEMENTARY  INFORMATION: 
Background 

As  part  of  a  continuing  program  to 
obtain  more  efficient  use  of  its 
personnel  facilities,  and  resources,  and 
to  provide  better  service  to  carriers, 
importers,  and  the  public  Customs 
proposed  to  consoUdate  the  Providence, 
Rhode  Island,  and  Bridgeport, 
Connecticut.  Customs  districts  under  the 
Boston,  Massachusetts,  district 

The  Regional  Commissioner  of 
Customs,  Boston,  Massachusetts  (Region 
I),  has  recently  completed  a  survey  of 
staffing  cmd  workload  for  the 
Providence  and  Bridgeport  districts. 
Based  on  the  findings  of  this  survey, 
Customs  is  of  the  opinion  that  the 
workload  and  manpower  requirements 
of  the  Providence  and  Bridgeport 
districts  do  not  warrant  separate  district 
organizations.  For  example,  in  Fiscal 
Year  1980,  the  Providence  district 
processed  approximately  6.0%  of  the 
Boston  district  formal  entry  workload. 
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During  the  same  period,  the  Bridgeport 
district  processed  approximately  15.8% 
of  the  Boston  workload.  The  volume  of 
activity  for  both  districts  represents  less 
than  25%  of  the  total  formal  entries 
processed  by  the  Boston  district. 

Customs  believes  that  consolidation 
of  the  Bridgeport  and  Providence 
districts  under  the  Boston  district  will 
result  in  more  economical  and  efficient 
use  of  its  personnel  and  resources  in 
carrying  out  the  Customs  mission.  The 
estimated  savings  to  Customs  in  salaries 
and  expenses  is  approximately  $400,000. 
There  would  be  no  reduction  in  Customs 
service  to  the  general  public  or  to  those 
organizations  conducting  business  in  the 
Providence  or  Bridgeport  districts.  In 
addition,  Customs  would  be  better  able 
to  meet  the  present  needs  and  growth 
potential  of  the  geographical  area. 

It  should  be  noted  that  customhouse 
brokers  currently  hcensed  to  transact 
business  in  Bridgeport  and  Providence 
also  would  be  considered  licensed  in 
Boston  if  the  consolidation  is  effected. 
Likewise,  those  customhouse  brokers 
currently  licensed  to  transact  business 
in  Boston  also  coidd  do  business  in 
Providence  or  Bridgeport. 

The  proposed  consolidation  would 
place  the  Bridgeport  and  Providence 
ports  of  entry  under  the  Boston  districts. 
Also,  the  ports  of  entry  currently  under 
the  jurisdiction  of  the  Bridgeport  and 
Providenca  districts  will  be  placed 
under  the  Boston  district.  Those  ports 
are  as  follows: 

Providence  and  Newport,  Rhode 
Island;  Bridgeport  Hartford,  New 
Haven,  and  New  London,  Connecticut. 

If  the  proposed  change  is  adopted,  the 
list  of  Customs  regions,  districts,  and 
ports  of  oitry  in  (  101.3.(b),  Customs 
Regulations  (19  CFR  101.3(b)),  would  be 
amended  accordingly. 

Comments 

Before  adopting  this  proposal, 
consideration  wiU  be  given  to  any 
written  comments  (preferably  in 
triplicate)  submitted  to  the 
Commissioner  of  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with 
§  103.11(b),  Customs  Regulation  (19  CFR 
103.11(b)),  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.  at  the  Regulations  Control  Branch, 
Room  242B,  Headquarters,  US.  Customs 
Services,  1301  Constitution  Avenue, 
NW.,  Washington.  D.C  20220. 

Authority 

This  change  is  proposed  under  the 
authority  vested  in  the  President  by 
section  1  of  the  Act  of  August  1. 1914,  38 


Stat.  623,  as  amended  (19  U.S.C.  2).  and 
delegated  to  the  Secretary  of  the 
Treasury  by  Executive  Order  No.  10929, 
September  17, 1951  (3  CFR  1949-1953 
Comp.  Ch.  U),  and  pursuant  to  authority 
provided  by  Treasury  Department  No. 
101-5  (47  FR  2419). 

Executive  Order  12291 

Because  this  rule  relates  to  the 
organization  of  the  Customs  Service  it  is 
not  a  regulation  or  rule  subject  to 
Executive  Order  12291  pursuant  to 
section  1(a)(3)  of  such  Executive  order. 

Regulatory  FlexibUity  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  an  initial  and 
final  regulatory  flexibility  analysis  (5 
U.S.C.  603,  604),  are  not  applicable  to 
this  proposal  because  the  rule  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  proposal  is 
not  expected  to;  have  significant 
secondary  or  incidental  effects  on  a 
substantial  number  of  small  entities; 
impose,  or  otherwise  cause,  a  significant 
increase  in  the  reporting,  recordkeeping, 
or  other  compliance  burdens  on  a 
substantial  number  of  small  entities;  or 
generate  significant  interest  or  attention 
from  entities  dirong^  comments,  either 
formal  or  informal. 

Accordingly,  it  is  hereby  certified 
under  the  provisions  of  section  3  of  the 
Regulatory  Flexibility  Acts  (5  U.S.C. 
605(b))  that  the  rule,  if  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Drafting  Information 

The  principal  author  of  this  docmnent 
was  Robert  Joseph  Pisani,  Regulations 
Control  Branch,  Office  of  Regulations 
and  Rulings.  U.S.  Customs  Service. 
However,  personnel  from  other  Customs 
offices  participated  in  its  development 

List  of  Subjects  in  It  CFR  Part  Ml 

Organization  and  functions 
(government  agencies). 

Approved:  March  28, 1M2. 

|ohn  M  Walkor.  |t.. 

Assistant  Secretary  of  the  Truaawy. 

Wiffim  von  Baab. 
ConunJasioBer  of  Cuatoma. 

Miami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  AdminMration 

20  CFR  Part  404 

Regulations  Na  4 

Federal  OM-Age,  Survfvora,  and 
Disability  Insurance  DenefWa  Annual 
Earnings  Test 

agency:  Social  Security  Administration. 

HHS. 

action:  Proposed  rule. 

summary:  These  proposed  regulations 
reflect  recent  statutory  amendments 
which  delay  for  one  year  (from  January 
1982  until  January  1983).  for  all  except  a 
very  small  number  of  individuals  who 
file  their  tax  returns  on  a  fiscal  year 
basis,  full  implementation  of  section  302, 
Pub.  L  95-216.  the  Social  Security 
Amendments  of  1977.  Section  302 
reduced  horn  72  to  70  the  age  at  whidi 
social  security  beneficiaries  are  no 
longer  subject  to  an  earnings  test 
DATES:  Comments  must  be  received  on 
or  before  July  26, 1962. 
ADDRESSES:  Prior  to  final  adoption  of 
the  proposed  regulations,  consideration 
will  be  given  to  any  comments  received. 
Comments  should  be  submitted  in 
writing  to  the  Commissioner  of  Social 
Security,  Department  of  Health  and 
Human  Services,  P.O.  Box  1585, 
Baltimore,  Maryland  21203,  or  deUvered 
to  the  Office  of  Regulations,  Social 
Security  Administration,  3-A-3 
Operations  Building,  6401  Security 
Boulevard,  Baltimore,  Maryland  21235. 
between  8KX)  a.m.  and  4:30  p.m.  on 
regular  business  days.  Comments 
received  may  be  inspected  daring  these 
same  hours  by  making  arrangements 
with  the  contact  person,  shown  below. 
rOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Marval  Cazer,  Office  of  Regulations. 
Social  Security  Administration.  6401 
Security  Boulevard,  Baltimore, 
Maryland  21235,  telephone  (301)  594- 
7463. 

SUPPLEMENTARY  MFOfMATIONC  The 
proposed  regulations  conform  existing 
regulations  to  section  2204  of  Pub.  L.  97- 
35,  enacted  August  13, 1981.  This 
legislation  exempts  recipients  of 
retirement  and  survivors  benefits  from 
an  earnings  test  (including  the  7-day 
foreign  work  test)  for  the  months  after 
December  1982  in  which  a  beneficiary  is 
age  70  or  over.  The  January  1983 
effective  date  is  not  tied  to  the  begimdng 
or  ending  date  of  any  taxable  jrear. 

The  Social  Security  Amendments  of 
1977  had  made  full  benefits  payable, 
with  no  deduction  for  eaminss,  for 
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months  in  which  a  benefidaiy  was  aga 
70  or  over  in  a  taxable  year  ending  after 
December  31, 1981.  This  provision 
became  effective  in  calendar  year  1961 
for  a  few  beneflciaries  (prior  to  the 
enactment  of  the  1961  Amendments) 
whose  taxable  year  is  not  on  a  calendar 
year  basis.  In  order  to  avoid  adversely 
affecting  those  few  beneficiaries,  the 
delay  under  the  1981  Amendments  in 
implementing  the  age  70  provision  does 
not  apply  to  them  nor  to  those 
beneficiaries  who  attain  age  70  after 
enactment  in  the  taxable  year  beginning 
in  1981  and  ending  in  1982  if  the  fiscal 
taxable  year  was  approved  by  the 
Internal  Revenue  Service  prior  to  the 
1981  legislation.  For  example,  a 
beneficiary  with  a  taxable  year  of 
November  1. 1981.  through  October  31, 
1982.  who  attains  age  70  on  July  3. 1982, 
would  not  be  subject  to  the  earnings  test 
for  months  after  June  1982.  However,  if  a 
beneficiary  had  an  approved  taxable 
year  June  1, 1981  through  May  31. 1982, 
but  attained  age  70  after  May  31, 1982, 
he  or  she  would  be  subject  to  the 
earnings  test  for  all  months  prior  to 
January  1983  because  the  beneficiary  is 
not  age  70  in  the  taxable  year  that 
begins  in  1981  and  ends  in  1982. 

Regulatory  Procedtires 

Executive  Order  12291— theae 
regulations  merely  conform  the  existing 
rules  to  the  changes  legislated  by  Pub.  L 
97-35.  The  law  delayed  for  one  year 
putting  into  effect  the  age  70  provision 
after  which  a  beneficiary  is  no  longer 
subject  to  the  earnings  test.  The 
resulting  impact  is  solely  the  result  of 
legislation  and  is  in  place  and  effective 
regardless  of  regulatory  action  on  our 
part.  Therefore,  these  regulations  do  not 
"result  in"  a  cost  impact  of  $100  million 
or  more  or  otherwise  trigger  the  criteria 
for  a  major  rule  established  in  EO  12291. 

Regulatory  Flexibility  Act— We 
certifiy  that  these  regulations  will  not,  if 
promiilgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  these 
rules  only  affect  individual 
beneficiaries.  Therefore,  a  regulatory 
flexibility  analysis  as  provided  in  Pub.  L 
98-354.  the  Regulatory  Flexibility  Act.  is 
not  required. 

Paperwork  Reduction  Act— TheBS 
proposed  regulations  impose  no 
reporting/recordkeeping  requirements 
requiring  0MB  clearance. 

(Sec».  203  and  1102  of  the  Social  Security  Act 
as  amended,  49  Stat.  623  and  647  as  amended, 
42  U.S.C.  403  and  1302;  and  sec.  2204  of  Pub. 
L  97-35.  96  Stat.  357) 

{Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.803 — Social  Security 
Retirement  Insurance;  13.805— Social  Security 
Survivors  Insurance] 


List  of  Subjects  in  20  CFR  Fart  404 

Administrative  practice  and 
procedurt.  Death  benefits,  Disabled 
Old-Age,  Survivors  and  Disability 
Insurance. 

Dated-  April  8, 1062. 
fohn  A  Svahn, 
Commissioner  of  Social  Security. 

Approved:  May  6, 1982. 
Ridurd  S.  Schwriker, 
Secretary  of  Health  and  Human  Services. 

PART  404— FEDERAL  OLD-AGE. 
SURVIVORS  AND  DISABILITY 
INSURANCE 

Part  404,  Subpart  E,  of  Title  20,  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  set  forth  below: 

1.  Section  404.415  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

9404.415    Deductions bwMHMe Of excass 
eamlnge;  annual  earnings  test 

(a)  Deductions  because  of 
beneficiary's  earnings.  Under  the 
annual  earnings  test  deductions  are 
made  from  monthly  benefits  (except 
disability  insurance  benefits,  child's 
insurance  benefits  based  on  the  child's 
disability,  or  widow's  or  widower's 
insurance  benefits  based  on  the  widow's 
or  widower's  disability)  payable  to  a 
beneficiary  for  each  month  in  a  taxable 
year  (whether  a  calendar  year  or  a  fiscal 
year)  beginning  after  December  1954  in 
which  the  beneficiary  is  under  age  72 
(age  70  after  December  1982)  and  to 
which  excess  earnings  are  charged 
imder  the  provisions  described  in 
§404.434. 

2.  Section  404.417  is  amended  by 
revising  all  of  paragraph  (a)  except  the 
last  sentence  to  read  as  follows: 

9404.417    Deducttona  because  of 
noncovered  remunerative  activity  outside 
ttM  United  States;  7-day  worti  test 

(a)  Deductions  because  of  individual's 
activity.  Under  the  7-day  work  test  a 
deduction  is  made  from  any  monthly 
benefit  (except  disability  insurance 
benefits,  child's  insurance  benefits 
based  on  the  child's  disability,  or 
widow's  or  widower's  insurance 
benefits  based  on  the  widow's  or 
widower's  disability)  payable  to  an 
individual  for  each  month  in  a  taxable 
year  beginning  after  December  1954  in 
which  the  beneficiary,  while  under  age 
72  (age  70  after  December  1982).  engages 
in  noncovered  remunerative  activity 
(see  S  404.418)  outside  tiie  United  States 
on  seven  or  more  different  calandar 
days.*  •  * 


3.  Section  404.428  is  amended  by 
revising  the  parenthetical  sentence  at 
the  end  of  paragraph  (a)(1)  to  read  as 
folIowR 

1404.420   Eamingein  a  taxable  yaw. 

(a)  General.  (1)  *  *  * 
(See.  however.  9  404.430  for  the  rule 
which  applies  to  earnings  of  a 
beneficiary  who  attains  age  72  during 
die  taxable  year  (age  70  for  months  after 
December  1982)) 

4.  Section  404.430  is  amended  by 
revising  the  parenthetical  sentence  at 
the  end  of  paragraph  (a)(3)  to  read  as 
follows: 

9404.430    Excess  eamlnga  defined  for 
taxable  years  ending  after  December  1972; 
monttily  exempt  amount  defined. 

(a)  Method  of  determining  excess 
earnings  for  years  ending  after 
December  1972.'  *  * 

(All  references  to  age  72  will  be  age  70 
for  months  after  December  1982.) 

5.  Section  404.435  is  amended  by 
revising  in  paragraph  (a)(3)  die 
parentheticJal  phrase  to  read  as  follows: 

9404.435    Excess  eamlnga;  montlte  to 
wtilch  excess  earnings  cannot  be  charged. 

(a)  Monthly  benefits  payable  for 
months  after  1977.*  *  * 

(3)  *  *  *  (age  70  for  mondis  after 
December  1982):  *  *  * 
*        «        *        •        « 

(FR  Doc.  82-14236  Filed  S-Z5-4I2;  S:4S  uaj 
aiLUNO  COOC  41«>-1t-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[LR-161-61] 

Industrial  Development  Bonds  for 
Residential  Rental  Housing;  Proposed 
Rulemaking 

agency:  Internal  Revenue  Service, 
Treasury. 

Acnow:  Notice  of  proposed  rulemaking. 

summary:  This  document  contains  a 
proposed  regulation  under  section  103(b) 
relating  to  industrial  development  bonds 
the  proceeds  of  which  are  used  for 
residential  rental  housing.  Changes  to 
section  103(b)(4)(A)  of  die  Internal 
Revenue  Code  of  1954  by  the  Omnibus 
Budget  Reconciliation  Act  of  1980  has 
mede  it  possible  to  exclude  interest  on 
such  Industrial  development  bonds  from 
the  bondholders  gross  income.  Interest 
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on  such  obligations  is  not  includable  in 
gross  income. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  July  26, 1982.  In  general,  the 
regulations  are  proposed  to  be  effective 
with  respect  to  obhgations  issued  after 
April  24. 1979. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Ck^mmissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-161-81).  Washington,  D.C.  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  T.  Flanagan  of  the  Legislation 
and  Regulations  Division.  Office  of  the 
Chief  Counsel,  Internal  Revenue 
Service,  1111  Constitution  Avenue,  NW., 
Washington,  D.C.  20224  (Attention 
CC:LR:T,  202-565-3294). 
SUPPLEMENTARY  INFORMATION: 

Explanatioii  of  Provisions 

This  document  contains  proposed 
regulations  relating  to  obligations  issued 
under  section  103(b)(4)(A)  of  the  Internal 
Revenue  Code  of  1954,  as  amended  by 
section  1103  of  the  Omnibus 
Reconciliation  Act  of  1980  (Pub.  L  96- 
499,  94  StaL  2669). 

Generally,  interest  on  industrial 
development  bonds  is  includable  in  the 
recipient's  gross  income.  Section 
103(b)(4)(A)  provides  an  exception  for 
obligations  which  are  part  of  an  issue 
substantially  all  the  proceeds  of  which 
are  to  be  used  for  a  residential  rental 
project.  Subject  to  certain  additional 
requirements,  interest  on  such 
obligations  is  not  includable  in  gross 
income. 

Proposed  9  1.103-«(b)(4)  would 
provide  that  a  residential  rental  project 
is  a  building  or  structure  or  interrelated 
buildings  or  structures  each  containing 
more  than  one  unit  which  are  used  on 
other  than  a  transient  basis  and  any 
facilities  functionally  related  and 
subordinate  to  such  units.  Such  imits 
must  be  rented  or  available  for  rental  on 
a  continuous  basis  to  members  of  the 
general  public  as  generally  required  by 
§  1.103-6(a)(2).  Further,  proposed 
S  1.103-8(b)(5)(i)  would  require  that 
once  available  for  occupancy,  units  in  a 
project  financed  under  this  provision 
must  be  rented  or  available  for  rental  on 
a  continuous  basis  for  a  period  equal  to 
the  greater  of  20  years  or  the  term  of  the 
obligation. 

In  addition,  a  specifled  percentage  of 
the  units  hi  such  project  must  be  rented 
to  individuals  or  families  of  low  or 
moderate  income.  Under  proposed 
S  1.103-8(b )-{!),  20  percent  or  more  of 
the  units  would  be  required  to  be 
occupied  by  individuals  or  families  of 
low  or  moderate  income.  However,  a 
special  rule  would  provide  that  for 


targeted  area  projects  only  15  percent  of 
such  units  are  to  be  occupied  by 
individuals  or  families  of  low  or 
moderate  income.  Proposed  S  1.103- 
8(b)(6)(iii)  would  provide  that  a 
"targeted  area  project"  is  a  project 
located  in  a  quahfied  census  tract  or  an 
area  of  chronic  economic  distress,  as 
defined  in  S  6a.l03A-2(b)  (4)  and  (5). 

Proposed  §  1.103-8(b)(5)(ii)  would 
provide  that  the  20  percent  ride  (or  15 
percent  rule  for  targeted  area  projects) 
must  be  met  for  the  term  of  the 
obligation  (including  any  refundings) 
but,  in  no  instance,  for  less  than  20 
years.  Under  proposed  §  1.103-8(b)(5)(ii) 
a  transitional  rule  would  require  that  for 
obligations  issued  before  January  1, 
1984,  such  rule  need  only  be  met  for  20 
years,  without  regard  to  the  term  of  the 
obligation. 

The  determination  of  whether  an 
individual  or  family  is  of  low  or 
moderate  income  would  be  made  only  at 
the  time  the  tenancy  commences.  Thus, 
even  if  an  occupant  subsequently  ceases 
to  qualify,  the  unit  would  continue  to  be 
considered  as  occupied  by  an  individual 
of  low  or  moderate  income  during  the 
tenancy.  Further,  the  unit  generally 
would  continue  to  be  treated  as  so 
occupied  until  a  new  occupant  occupies 
the  unit  at  which  time  the  character  of 
the  unit  would  be  redetermined  on  the 
basis  of  whether  the  new  occupant  of 
the  unit  is  of  low  or  moderate  income.  It 
should  be  noted,  however,  that  the 
status  of  a  unit  would  be  redetermined 
at  the  time  that  a  new  occupant 
commences  residency,  even  though  such 
occupant  possesses  no  legal  interest  or 
right  of  occupancy  in  the  unit 

Under  proposed  S  1.103(b)(SKiv)  the 
involuntary  loss  or  substantial 
destruction  of  a  project  would  obviate 
the  need  to  continue  to  comply  witli  the 
occupancy  and  rental  requirements  if 
the  obligation  is  retired  within  a 
reasonable  period.  This  rule  does  not 
distinguish  between  losses  which  are 
compensated  by  insurance  and  those 
which  are  not 

Pursuant  to  S  1.103-8(b)(5)(iii]  non- 
compliance with  the  requirements  of 
section  103(b)(4)(A)  and  {  1.103-6(b) 
generally  would  result  in  the  project  not 
being  treated  as  a  project  described  in 
section  103(b)(4)(A).  As  such,  if  more 
than  an  insubstantial  portion  of  the 
proceeds  of  an  issue  were  used  for  such 
project  the  interest  on  such  obligations 
would  not  be  excludable  fi-om  gross 
income  as  of  the  date  of  issue.  However, 
if  the  non-compliance  results  from 
events  occurring  after  the  issuance  of 
the  obligation  and  such  non-compliance 
is  corrected  within  a  reasonable  period 
then  the  tax-exempt  status  of  the 
obligation  would  not  be  affected. 


Further,  under  proposed  J  lltO- 
8(b)(2)  obligations  issued  after 
December  31, 1981,  must  be  issued  In 
registered  form."  This  requirement  abo 
would  apply  to  obligations  issued  to 
refund  obligations  isslied  to  provide 
residential  projects  under  section 
103(b)(4)(A),  without  regard  to  the  date 
of  the  prior  issue.  The  term  "in 
registered  form"  would  have  the  same 
meaning  as  in  S  1.6049-2(d). 

This  notice  also  contains  a  proposed 
amendment  to  S  1.103-10  which  would 
deny  the  "small  issue"  exception 
provided  by  section  103(b)(6)  to  •" 
obligations  issued  for  residential 
property  for  family  units.  In  general,  this 
rule  would  apply  to  any  obligation  if  a 
significant  portion  of  the  proceeds 
thereof  are  used  to  provide  financing  for 
owner-occupied  residences  or 
residential  rental  property. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  six  copies)  to  the 
Commissioner  of  Internal  Revenue.  AO 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  made  to  the  Commission  by  any 
person  who  has  submitted  written 
comments.  If  a  pubhc  hearing  is  held, 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register. 

Regulatory  Fkxibility  Act 

Although  this  notice  of  proposed 
rulemaking  solicits  pubhc  comment  the 
Internal  Revenue  Service  has  concluded 
that  the  regulations  proposed  are 
interpretative  and  thus  not  subject  to  the 
notice  and  public  procedure 
requirements  of  5  U.S.C  553. 
Accordingly,  these  proposed  regulations 
do  not  constitute  regulations  subject  to 
the  Regulatory  Flexibility  Act  (5  US.C. 
Chapter  6). 

Non-Applicatioa  of  Executive  Order 
12291 

The  Treasury  Department  has 
determined  that  this  proposed  regulation 
is  not  subject  to  review  under  Executive 
Order  12291  or  the  Treasury  and  OMB 
implementation  of  the  Order  dated  April 
28, 1982. 

Drafting  Infonnation 

file  principal  author  of  this  proposed 
regulation  is  Harold  T.  Flanagan  of  the 
Legislation  and  Regulations  Division  of 
the  Office  of  Chief  Counsel,  Internal 
Revenue  Service.  However,  personnel 
from  other  offices  of  the  Internal 
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Revenue  Service  and  Treasury 
Department  participated  in  developing 
the  regulation,  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  28  CFR  1.61-1— 
1.281-4 

Income  taxes,  Taxable  income. 
Deductions,  Exemptions,  Industrial 
development  bonds. 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31, 1953 

Proposed  amendment  to  the  regulations 

The  proposed  amendment  to  26  CFR 
Part  1  is  as  follows: 

1.  Section  1.103-fl  is  amended  by 
revising  the  second  sentence  of 
paragraph  (a)  (4),  by  revising  paragraph 
(b),  by  removing  Examples  (1)  and  (2)  of 
paragraph  (i)  and  redesignating 
Examples  (3),  (4).  (5),  (6),  (7).  and  (8) 
thereof  as  Examples  (1).  (2),  (3),  (4),  (5). 
and  (6)  respectively,  and  by  amending 
redesignated  Example  (6)  of  paragraph 
(i).  The  revised  and  amended  provisions 
read  as  follows: 

S  1.103-8    Interast  on  bonds  to  flnanoo 
certain  nwnpt  fadHtlM. 

(a)  In  General. 

(4)  Ultimate  use  of  the  proceeds. 
•  *  •  For  example,  such  proceeds  will 
be  treated  as  used  to  provide  residential 
rental  property  whether  the  State  or 
local  governmental  unit  (i)  constructs 
such  property  and  leases  or  sells  it  to 
any  person  who  is  not  an  exempt  person 
for  use  in  such  person's  trade  or 
business  of  leasing  such  property;  (ii) 
lends  the  proceeds  to  any  such  person 
for  such  purpose;  or  (iii)  lends  the 
proceeds  to  banks  or  other  financial 
institutions  in  order  to  increase  the 
supply  of  funds  for  mortgage  lending 
under  conditions  requiring  such  banks 
or  other  financial  institutions  to  use 
such  proceeds  only  for  further  lending 
for  residential  rental  property. 

(b)  Residential  rental  property—  (1) 
General  rule  for  obligations  issued  after 
24.  1979.  Section  103  (b)  (1)  shall  not 
apply  to  any  obligation  which  is  issued 
after  April  24, 1979.  and  is  part  of  an 
issue  substantially  all  of  the  proceeds  of 
which  are  to  be  used  to  provide  a 
residential  rental  project  in  which  20 
percent  or  more  of  the  units  are  to  be 
occupied  by  individuals  or  families  of 
low  or  moderate  income  (as  defined  in 
paragraph  (bj  (6)  (v)  of  this  section).  In 
the  case  of  a  targeted  area  project,  the 
minimum  percentage  of  units  which  are 
to  be  occupied  by  individuals  of  low  or 
moderate  income  is  15  percent.  See 


generally  S  1.103-7  (d)  for  rules  relating 
to  refunding  issues. 

(2)  Registration  requirement.  Any 
obligation  (including  any  refunding 
obligation)  issued  after  December  31,  to 
provide  a  residential  rental  project  must 
be  in  registered  form  (as  defined  in 
paragraph  (b)  (6)  (ii)  of  this  section). 

(3)  Transitional  rule.  For  purposes  of 
this  section,  obligations  issued  after 
April  24, 1979,  may  be  treated  as  issued 
before  April  25, 1979,  if  the  transitional 
requirements  of  section  1104  of  the 
Mortgage  Subsidy  Bond  Tax  Act  of  1980 
(94  Stat.  2670)  are  satisfied. 

(4)  Residential  rental  project  (i)  A 
residential  rental  project  is  a  building  or 
structure  or  several  proximate  and 
interrelated  buildings  or  structures — 

(o)  Each  containing  more  than  one 
unit  (as  defined  in  paragraph  (b)(6)(i)  of 
this  section)  which  are  to  be  used  on 
other  than  a  transient  basis  and  any 
facilities  which  are  functionally  related 
and  subordinate  to  such  units,  and 

[b]  All  of  the  units  of  which  are  rented 
or  available  for  rental  on  a  continuous 
basis  to  members  of  the  general  public 
in  accordance  %vith  the  requirement  of 
paragraph  (a)  (2). 

Substantially  all  of  the  project  must 
consist  of  similar  units  together  with  any 
functionally  related  and  subordinate 
facilities.  Under  paragraph  (a)(3)  of  this 
section,  facilities  that  are  functionally 
related  and  sutwrdinate  to  residential 
rental  projects  include  facihties  for  use 
by  the  tenants,  for  example,  swimming 
pools,  parking  areas,  and  recreational 
facilities.  Hotels,  motels,  dormitories, 
fraternity  and  sorority  houses,  rooming 
houses,  hospitals,  sanitariums,  rest 
homes,  and  trailer  parks  and  courts  for 
use  on  a  transient  basis  are  not 
residential  rental  projects. 

(ii)  For  purposes  of  this  paragraph  (b), 
interrelated  buildings  or  structures  are 
part  of  the  same  project  only  if  owned 
for  federal  tax  purposes  by  the  same 
person. 

(iii)  In  no  event  shall  proceeds 
provided  to  a  cooperative  housing 
corporation  (as  defined  in  section  216 
(b)(1))  be  considered  to  provide  a 
residential  rental  project. 

(5)  Requirements  must  be 
continuously  satisfied— {{)  Rental 
requirement  Once  available  for 
occupancy,  each  unit  (as  defined  in 
paragraph  (b)(6)(i)  of  this  section)  in  a 
residential  rental  project  must  be  rented 
or  available  for  rental  on  a  continuous 
basis  during  the  period  described  in 
subdivision  (ii)(o)  of  this  paragraph 
(b)(5).  Such  requirement  is  not  satisfied 
with  respect  to  any  unit  occupied  by  the 
owner  of  such  project  or  an  individual 
related  to  the  owner.  An  individual  is 


related  to  the  owner  of  such  project  if 
the  owner  is: 

[a]  A  member  of  the  individual's 
family,  as  defined  in  section  267(c)(4); 

[b]  A  corporation  more  than  1  percent 
in  value  of  the  outstanding  stock  of 
which  is  owned,  directiy  or  indirecUy, 
by  or  for  such  individual; 

[c]  A  partnership  more  than  1  percent 
in  value  of  the  capital  interest  or  the 
profits  interest  of  which  is  owned, 
directly  or  indirectly,  by  or  for  such 
individual;  or 

[d]  A  trust  more  than  1  percent  in 
value  of  the  corpus  or  the  income  of 
which  is  owned,  directiy  or  indirectly, 
by  or  for  such  individual. 

For  purposes  of  subdivision  (i),  the 
principles  under  section  287(c)  apply  to 
determine  the  constructive  ownership  of 
stock  in  a  corporation,  an  interest  in  a 
partnership  or  the  corpus  or  income  of  a 
trust. 

(ii)  Low  or  moderate  income 
occupancy  requirement,  [a]  Except  as 
provided  in  paragraph  (b)(5)(ii)(6)  of  this 
section,  the  occupancy  requirement  for 
individuals  of  low  or  moderate  income 
(and  the  rental  requirement  of  this 
paragraph  (b)(5))  must  be  satisfied  on  a 
continuous  basis,  commencing  on  the 
later  of  the  date  that  the  project  is 
avaUable  for  occupancy,  or  the  date  of 
issuance  of  the  obligations,  and 
terminating  on  the  later  of  twenty  years 
after  the  commencement  date,  or  the 
retirement  of  the  obligations  (including 
any  refundings). 

[b]  With  respect  to  obligations  issued 
before  January  1. 1984,  which  do  not 
meet  the  requirements  of  paragraph 
(b)(3)  of  this  section,  including 
obligations  which  refund  such 
obligations,  the  period  for  continuing 
compliance  with  the  requirements  of  this 
subdivision  (ii)  shall  be  20  years 
commencing  from  the  date  determined 
in  the  same  manner  as  set  forth  in 
paragraph  (b)(5)(ii)(o)  of  this  section. 

(c)  A  unit  occupied  by  an  individual  or 
family  who  at  the  commencement  of  the 
occupancy  are  of  low  or  moderate 
income  shall  be  treated  as  occupied  by 
such  an  individual  or  family  during  such 
individual's  or  family's  tenancy  in  such 
unit,  even  though  the  individual  or 
family  subsequently  ceases  to  have  a 
low  or  moderate  Incoma  Moreover,  a 
unit  shall  be  treated  as  occupied  by  an 
individual  or  family  of  low  or  moderate 
income  until  occupied,  other  than  for  a 
temporary  period,  by  another  occupant, 
at  which  time  the  character  of  the  unit 
shall  be  redetermined.  In  no  event  shall 
a  temporary  period  exceed  31  days. 

(iii)  Effect  of  non-compliance.  Non- 
compliance with  the  requirements  of  this 
paragraph  shall  cause  the  project  to  be 
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treated  as  other  than  a  project  described 
in  section  103(b)(4)(A)  and  this 
paragraph  (b)  as  of  the  date  of  issue. 
After  an  issue  to  provide  such  a  project 
ceases  to  quahfy,  subsequent  conformity 
with  the  requirements  will  not  alter  the 
taxable  status  of  such  obligations. 
However,  if  an  issuer  corrects  any  non- 
compUance  arising  from  events 
occurring  after  the  issuance  of  the 
obligation,  [e.g.,  an  unauthorized  sub- 
lease) within  a  reasonable  period,  the 
tax-exempt  status  of  the  issuance  will 
not  be  altered.  A  reasonable  period 
shall  not  be  less  than  60  days  after  such 
error  is  first  discovered  or  should  have 
been  discovered. 

(iv)  Involuntary  and  unforeseen  loss. 
Subdiivision  (iii)  of  this  paragraph  (b)(5) 
shall  not  apply  in  the  event  of  non- 
compliance caused  by  an  involuntary 
loss  or  the  substantial  destruction  of  a 
project  as  a  result  of  unforeseen  events 
[e.g.,  Bre,  seizure,  requisition, 
foreclosure  or  condemnation),  even 
though  compensated  by  insurance, 
provided  the  obligations  used  to  provide 
such  project  are  retired  within  a 
reasonable  period.  If  the  obligations  are 
not  retired,  subdivision  (iii)  shall  not 
apply  provided  any  amounts  received  as 
a  consequence  of  such  loss  or 
destruction  also  are  used  to  provide  a 
project  which  meets  the  requirements  of 
section  103(b)(4)(A)  and  this  paragraph 
(b). 

(6)  Definitions.  For  purposes  of  this 
paragraph — 

(i)  Unit  The  term  "unit"  means  any 
separate  accommodation  containing 
complete  facilities  for  living,  sleeping, 
eating,  cooking,  and  sanitation.  Such 
accommodations  may  be  served  by 
centrally  located  equipment  such  as  air 
conditioning  or  heatiiig.  Thus,  for 
example,  an  apartmeqt  containing  a 
hving  area,  a  sleeping  area,  bathing  and 
sanitation  facilities,  and  cooking 
facilities  equipped  with  a  cooking  range, 
refrigerator,  and  sink,  all  of  which  are 
separate  and  distinct  from  other 
apartments,  would  constitute  a  unit 

(ii)  In  registered  form.  The  term  "in 
registered  form"  has  the  same  meaning 
as  in  §  l.e04&-2(d).  Thus,  in  general,  an 
obligation  is  issued  in  registered  form  if 
it  is  registered  as  to  both  principal  and 
interest  and  if  its  transfer  must  be 
effected  by  the  surrender  of  the  old 
instrument  to  the  issuer  and  by  either 
the  reissuance  of  the  old  instniment  to  a 
new  holder  or  the  issuance  of  a  new 
instrument  to  a  new  holder. 

(iii)  Tatgeted  area  project.  The  term 
"targeted  area  project"  means  a  project 
located  in  a  qualifled  census  tract  (as 
defined  in  §  6a.l03A-2(b)(4))  or  an  area 
of  chronic  economic  distress  (as  deSned 
in  S  6a.l03A-2(b)(5)). 


(iv)  Building  and  structure.  The  terms 
"building"  and  "structure"  generally 
mean  an  edifice  or  other  manmade 
construction  consisting  of  interrelated 
parts  [e.g.,  foundations,  walls,  or  roofs) 
and  constituting  property  which  is  or 
would,  if  such  property  were  placed  in 
service  after  1980,  Be  entitled  to  a 
separate  election  under  section 
168(b)(3}(B)(u).  Thus,  if  two  units  located 
on  a  single  tract  or  parcel  (or  contiguous 
tracts  or  parcels)  of  land  are  not 
contained  within  one  edifice  consisting 
of  interrelated  parts,  then  they  are 
separate  buildings  or  structures  for 
purposes  of  this  paragraph. 

(v)  Low  or  moderate  income.  The  term 
"low  or  moderate  income"  has  the  same 
meaning  as  in  {  1.167(k)-3(b).  The 
method  of  determing  low  or  moderate 
income  in  effect  at  ^e  time  that  the 
obligation  is  issued  will  be 
determinative  for  such  issue,  even  if 
such  method  is  subsequently  changed. 

(7)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (b). 

Example  (1).  In  1982,  City  A  issues  $10 
million  of  registered  bonds  with  a  term  of  20 
years  to  be  used  to  finanoe  the  construction 
of  an  apartment  building  to  be  available  to 
members  of  the  general  public.  A  leases  the 
project  to  Corporation  X  for  20  years.  The 
lease  requires  annual  payments  sufficient  to 
amortize  the  principal  and  interest  of  the 
l>onds.  Corporation  X  has  an  option  to 
purchase  the  facility  at  the  end  of  the  20  year 
period.  X  is  the  owner  of  the  project  for 
federal  income  tax  purposes.  The  lease 
payments  and  the  property  secure  payment  of 
principal  and  interest  on  the  bonds. 
Corporation  X  maintains  20  percent  of  the 
units  in  the  project  for  low  or  moderate 
income  individuals  and  meets  all  of  the 
requirements  of  this  section  until  2002,  at 
which  time  X  purchases  the  project  from  A 
and  converts  the  project  to  offices.  TTie  bonds 
are  industrial  development  bonds,  but 
because  the  proceeds  are  used  for 
construction  of  residential  rental  property, 
which  is  an  exempt  facility  under  section 
103(b)(4)(A)  and  paragraph  (b)  of  this  section, 
section  103(b)(1)  does  not  apply. 

Example  (2).  The  facts  are  the  same  as  in 
example  (1),  except  that  the  facility  is 
constructed  adjacent  to  a  factory,  and  factory 
employees  are  to  Ise  given  preference  to  its 
employees  in  selecting  tenants.  The  bonds 
are  industrial  development  bonds  and  the 
facility  is  not  an  exempt  facility  under  section 
103(b)(4)(A)  and  paragraph  (b)  of  this  section 
because  it  is  not  a  facility  constructed  for  use 
by  the  general  public. 

Example  (3).  The  facts  are  the  same  as  in 
example  (l),  except  that  the  proceeds  of  the 
obligation  are  provided  to  Y,  a  cooperative 
housing  corporation,  to  Hnance  the 
construction  of  a  cooperative  housing  project 
Y  sells  stock  in  such  cooperative  to 
individual  tenant-shareholders  who  either 
occupy  such  units  or  rent  such  units.  Such 
project  is  not  a  residential  rental  project 


within  the  meaning  of  section  103(b)(4HA) 
and  i  1.103-a(bH4).  Further,  the  bonds  are 
mortgage  subsidy  bonds  under  section  103A 
because  the  proceeds  are  indirectly  used  to 
provide  financing  for  residences,  some  of 
which  are  owner-occupied  and  some  of 
which  are  used  in  the  trade  or  business  of 
rental 

Example  (4).  On  February  1, 1964.  County  Z 
issues  registered  obligations  with  a  term  of  40 
years  to  provide  funds  to  construct  a  garden 
apartment  project  The  project  is  not  a 
targeted  area  project  As  a  condition  for 
providing  such  financing  Z  requires  that  a 
covenant  be  contained  in  the  deed  for  the 
project  which  restricts  occupancy  of  20 
percent  of  the  units  to  individuals  or  families 
of  low  or  moderate  income.  Further,  the  deed 
states,  "Such  covenant  shall  nm  %vith  and 
bind  the  land,  for  a  term  of  forty  (40)  years 
from  the  date  that  the  project  is  first 
available  for  occupancy.  The  right  to  enforce 
the  aforementioned  restriction  for  the  l>enefit 
of  the  low  or  moderate  income  citizens  of 
County  Z  is  vested  in  County  Z."  In  1990. 
however,  less  than  20  percent  of  the  units  are 
occupied  by  families  or  indivduals  of  low  or 
moderate  income  and  County  Z  fails  to 
enforce  the  covenant  within  a  reasonable 
time.  Since  20  percent  of  such  units  are  not 
maintained  for  individuals  and  families  of 
low  or  moderate  income  for  40  years,  such 
project  will  not  be  residential  rental  property 
within  the  meaning  of  section  103(b)(4)(A) 
and  section  (b)(1)  from  February  1. 1984. 

Example  (5).  On  January  15. 1983,  State  X 
issues  registered  obligations  the  proceeds  of 
which  are  loaned  to  Corporation  Z  in  order 
that  Corporation  Z  can  construct  an 
apartment  building.  The  project  will  be  a 
"targeted  area  project"  within  the  meaning  <rf 
i  1.103-8(b)(6)(iii).  Corporation  Z  mtatds  to 
maintain  15  percent  of  the  units  in  the  project 
for  individuals  having  low  or  moderate 
income  for  20  years.  Further  Corporation  Z 
converts  80  percent  of  the  units  to 
condominiums  in  1988.  Corporation  Z  repays 
tiie  loan  to  State  X  which,  in  turn,  redeems 
the  obligations.  The  obligations  are  not  used 
to  provide  a  residential  rental  project  within 
the  meaning  of  section  t03(b)(4](  A)  but  are 
indirectly  used  to  construct  condominiums 
which  are  owner-cccupied  residences 
described  in  section  193A. 

Example  (6).  In  1982,  State  Y  issues  40  year 
bonds  the  proceeds  of  which  will  be  used  to 
acquire  and  restore  an  apartment  building 
located  in  a  targeted  area.  Y  leases  the 
project  to  Corporation  Z  for  40  year*.  Z  wiO 
rent  as  residences  all  the  units  in  the  restmed 
apartment  building.  Corporation  Z  further 
contracts  with  Pubbc  Housing  Agency  W  for 
W  to  subsidize  the  rents  of  low  and  moderate 
income  tenants  residing  in  the  building  for  20 
years.  Throughout  1987,  Z,  however,  fails  to 
maintain  at  least  15  percent  of  the  units  in 
such  project  for  individuals  and  families  of 
low  or  moderate  income.  Since  15  percent  of 
the  units  are  not  rented  to  individuals  of  low 
or  moderate  income  for  20  years,  such  project 
will  not  be  residential  rental  property  within 
the  meaning  of  section  103(b)(4)(A)  and 
S  1.103-a(b)(4). 

Example  (7).  On  January  15, 1964,  SUte  Z 
issues  obligations  «vith  a  term  of  5  years  the 


Federal  Regbter  /  Vol  47.  No.  1Q2  /  Wednesday.  May  26.  19BZ  /  Propoaed  Rulea 


proceeds  of  which  will  be  uaed  to  provide  • 
residential  apartmeot  building.  Z  aella  the 
project  to  Ckirporation  U  and  receives  a  30 
year  mortga^.  The  mortgage  requires  that  U 
maintain  at  least  20  percent  of  the  units  for 
occupancy  by  individuals  of  low  or  moderate 
income  for  the  term  of  the  mortgage.  The 
mortgage  may  not  be  prepaid  in  whole  or  in 
part  without  the  express  permission  of  Z.  On 
January  15, 1968,  Z  issues  35  year  refunding 
bonds  the  proceeds  of  which  are  osed  to 
retire  the  obligations  issued  in  19B4.  In  order 
to  meet  the  requirements  of  i  1.103-8(b)(5)(ii), 
20  percent  of  such  units  must  be  occupied  by 
individaals  of  low  or  moderate  income  for  39 
years. 

Example  (8).  T^m  facts  aie  the  same  as  in 
example  (7)  except  that  the  mortgage  permits 
the  mortgagor  to  prepay  the  mortgage  in  the 
event  of  loss  by  fire  or  flood.  In  1987,  the 
apartment  building  is  substantially  destroyed 
by  Tiie.  Tlie  building  was  insured  at  its  £sir 
market  value.  U  does  not  intend  to 
reconstruct  theliuilding  but  uses  a  portkm  of 
the  insurance  proceeds  to  repay  the  unpaid 
balance  of  the  mortgage,  which  Z  uses  to 
redeem  the  outstaoding  bonds  at  the  first 
available  call  date.  Since  the  proiect  was 
substantially  destroyed  by  an  unforeseen 
event  and  the  outstanding  bonds  are  retired 
at  the  Rrst  available  call  date,  the  property 
does  not  need  to  continue  to  meet  the 
requirements  of  section  103(bj(4)(Aj  of  this 
paragraph  (b). 

Example  (9).  The  facts  are  the  same  as  in 
example  (7)  except  that  in  1987  U  defaults  on 
the  mortgage  and  Z  forecloses  on  the  project 
Z  sells  the  project  to  Y  and  uses  the  proceeds 
to  retire  the  outstanding  bonds  within  a 
reasonable  period.  Y  is  not  required  to  meet 
the  requirements  of  section  103(b](4](A)  and 
this  paragraph  since  Y  did  not  obtain  the 
project  with  obligations  described  in  section 
103(b)(4)tA). 

(8)  Obl/gadona  issued  before  April  25, 
1979— {\)  General  rules.  Section  ia3{bKl) 
shall  not  apply  to  obligatioiu  issued 
before  April  25, 1979,  which  are  part  of 
an  issue  substantially  all  of  the  proceeds 
of  which  are  to  be  used  to  provide 
residential  real  property  for  family  units. 
In  order  to  quality  under  this  para^aph 
(b)(8]  as  an  exempt  facility,  the  facility 
must  satisfy  the  public  use  requirement 
of  paragraph  (aK2]  of  this  sectioo  by 
being  available  for  use  by  members  of 
the  general  public. 

(ii)  Family  units  defined.  For  purposes 
of  this  paragraph  (b)(6)  the  term  "family 
unit"  means  a  building  or  any  portion 
thereof  which  contains  complete  living 
facilities  which  are  to  be  used  on  other 
than  a  transient  basis  by  one  or  more 
persons,  and  facilities  functionally 
related  and  subordinate  thereto.  Thus, 
an  apartment  which  is  to  be  used  on 
other  than  a  transient  basis  as  a 
residence  by  a  single  person  or  by  a 
family  which  contains  complete 
fadlities  for  living,  sleeping,  eating, 
cooking,  and  sanitation,  constitutes  a 
family  unit.  Such  a  unit  may  be  served 
by  centrally  located  machinery  and 


equipment  as  in  a  typical  apartment 
building.  To  qualify  as  a  family  unit  the 
living  facilities  must  be  a  separate,  self- 
contained  building  or  constitute  one  unit 
in  a  buiidiog  substantially  all  of  which 
consists  of  similar  units,  together  with 
functiooaUy  related  and  subordinate 
facilities  and  areas.  Hotels,  motels, 
dormitoriea,  fraternity  and  sorority 
houses,  rooming  houses,  hospitals, 
sanitariums,  rest  homes,  and  trailer 
parks  and  courts  for  use  on  a  transient 
basis  do  not  constitute  residential  real 
property  for  family  units. 

(iii)  Fuactionally  related  and 
subordinate  facilities.  Under  paragraph 
(a)(3)  of  this  section,  facilities  which  are 
functionally  related  and  subordinate  to 
residential  real  property  actually  used 
for  family  units  include,  for  example, 
facilitiea  for  use  by  the  occupants  such 
as  a  swimming  pool,  a  parking  area,  and 
recreational  facilities. 
•        •        •        •        * 

EKomples.  '  *  " 

Example  (SJ.  City  C  issues  $20  millioo  of  iU 
Irands  and  will  use  $8  million  to  finance 
residential  rental  property  which  qualifies  as. 
an  exempt  {sdlHy  under  sectioo  103(bK4KA) 
and  parafrapfa  (b)  of  this  section,  t0  millioa 
to  finance  ooastiuction  of  a  stadium  which 
qualifies  bm  ma  exempt  facility  ond^r  section 
103{bK4KB)  and  paragraph  (cj  of  this  section, 
and  SS  Billian  tar  convention  facilities  which 
qualify  as  exempt  focilibes  under  section 
103(b}(4KC)  and  pvagraph  (d)  of  this  section. 
The  facilidas  will  be  used  in  the  trades  or 
bttsioesses  of  nonexempt  persons  and  rental 
payments  with  respect  to  such  facilities  and 
the  facilitias  themselves  will  be  the  security 
for  tlie  bonds.  The  bonds  are  industrial 
development  bonds,  but  since  ail  the 
proceeds  are  to  be  used  for  facilitiea  which 
are  exempt  facilities  under  section  103(b)(4), 
section  ia3(b)(l]  does  not  apply  unless  tlw 
provisions  of  section  103(b)(10}  and  i  1.103- 
11  an>ly.  The  result  would  be  the  same,  if, 
instead  of  vsing  9t  million  to  finance 
construction  of  a  stadium,  the  $8  million  were 
used  to  finance  construction  of  a  capitol 
building.  (R««.  f  1.103-8). 

2.  Section  1.103-10  is  amended  by 
redesignating  paragraph  (f)  as  paragraph 
(g)  and  by  adding  a  new  paragraph  (f) 
inunediately  after  paragraph  (e).  New 
paragraph  (f)  reads  as  follows: 

§1.103-10    Exampllon  for  certain  smaM 
Issuaa  of  tnduatilal  davelopmant  bonda. 

(f)  DiaqualifioatioR  of  certain  small 
issues.  (1)  Section  103(bK6]  shall  not 
apply  to  any  obligation  issued  after 
April  24, 197a  which  is  part  of  an  issue  a 
significant  portion  of  the  proceeds  of 
which  are  to  be  used  directly  or 
indirectiy  to  proYlde  residential  real 
property  for  family  units.  Thus,  for 
example,  an  issue  of  obligations  issued 
to  provide  financing  for  owner-occupied 


residences  or  residential  rental  property 
is  not  an  exempt  small  iaaue  for 
purposes  of  this  section. 

(2)  For  purposes  of  subparagraph  (1).  a 
significant  portion  of  the  proceeds  of  an 
issue  are  used  to  provide  residential  real 
property  for  family  units  if  5  percent  or 
more  of  the  proceeds  are  so  used. 

Roscoa  L.  Eggar,  )r, 

CommtMsioner  of  Internal  Revenue. 

|FR  Dae.  SS-Mns  FUkI  S-at-S£  trM  a^ 
BtUJNOOOOC< 


26  CFR  Part  301 


UiMNfpeyiiient  of 


Penaltieefor 
Deposits  and 
Claims 


agency:  Internal  Revenue  Service. 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

StiMMARV:  This  document  contains 
proposed  regulations  relating  to  the 
penalty  for  underpayment  of  deposits 
and  the  penalty  for  overstated  deposit 
claims.  The  penalty  for  overstated 
deposit  claims  was  added  by  the 
Economic  Recovery  Tax  Act  of  198L 
The  regulations  would  provide  guidance 
to  officers  and  employees  of  the  Internal 
Revenue  Service  with  respect  to  the 
application  of  these  dvil  penalties.  The 
regulations  would  also  provide  guidance 
to  the  public  in  obtaining  relief  from  the 
penalty  for  overstated  deposit  claims  if 
the  overstatement  was  due  to  reasonble 
cause.  The  regulations  would  also 
remove  outdated  regulation  provisions 
relating  to  the  penalty  for  underpayment 
of  deposits.  The  regulations  would  affect 
all  taxpayers  required  to  make  deposits 
of  any  internal  revenue  tax  with 
government  depositaries. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  delivered  or 
mailed  by  July  20, 1982.  These 
regulations  are  proposed  to  be  effective 
with  respect  to  returns  filed  after  August 
13, 1961. 

ADDRESS:  Send  comments  and  requests 
for  a  public  hearing  to:  Commissioner  of 
Internal  Revenue,  Attention:  CC:LR:T 
(LR-311-81).  Washington,  D.C.  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martha  E.  Kadue  of  the  Legislative  and 
Regulations  Division,  Offi^  of  Chief 
Counael,  Internal  Revenue  Service,  1111 
Constitution  Avenue  NW.,  Washington. 
D.C  20224.  Attention:  CC:IR:T.  202-^66- 
3238,  not  a  toll-free  calL 
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SUPPLEMENTARY  INFORMATION: 
Background 

This  document  contains  proposed 
amendments  to  the  Regulations  on 
Procedure  and  Administrative  (28  CFR 
Part  301]  under  section  6656  of  the 
Internal  Revenue  Code  of  1954,  as 
amended  by  section  724  of  the  Economic 
Recovery  Tax  Act  of  1981  (95  StaL  344). 
These  amendments  are  proposed  to  be 
issued  under  the  authority  contained  in 
section  7805  (68A  Stat.  917.  26  U.S.C 
7805)  of  the  Internal  Revenue  Code  of 
1954. 

Discussion 

Section  6656(a]  of  the  Code  imposes  a 
penalty  of  5  percent  of  the  amount  of 
any  underpayment  of  a  mandatory 
deposit.  This  penalty  is  imposed  if  a 
taxpayer  fails  to  maike  a  required 
deposit  or  makes  a  deposit  of  an  amount 
less  than  the  amount  required  to  be 
deposited.  Current  regulations  relating 
to  this  penalty  contain  rules  for  deposits 
required  to  be  made  before  January  1. 
1970,  based  on  the  law  in  effect  for  those 
deposits.  The  proposed  regulations 
would  delete  these  outdated  provisions. 

Section  6656(b]  was  amended  by 
section  724  of  the  Economic  Recovery 
Tax  Act  of  1981.  The  amendment 
provides  a  new  penalty  for  overstated 
deposit  claims  made  in  retiuns  filed 
after  August  13. 1981.  Overstated 
deposit  claims  are  amounts  claimed  in  a 
return  to  have  been  deposited  in  a 
government  depositary  that  have  not 
actually  been  deposited.  The  penalty  of 
25  percent  of  the  overstated  deposit 
claim  is  imposed  unless  the  taxpayer 
shows  that  the  overstated  claim  was 
due  to  reasonable  cause  and  was  not 
due  to  willful  neglect.  The  penalty 
applies  in  addition  to  any  other 
penalties,  such  as  the  penalty  provided 
by  section  6656(a],  relating  to 
underpayments  of  deposits. 

The  proposed  regulations  define  an 
overstated  deposit  claim  as  the  excess 
of  the  amount  of  deposits  claimed  on  a 
return  over  the  amounts  actually 
deposited  in  a  government  depositary  on 
or  before  the  date  the  retiim  is  filed.  An 
overstated  deposit  claim  includes  a 
claim  of  deposits  when  no  deposits  have 
been  made  as  well  as  a  claim  of  an 
amount  of  deposits  in  excess  of  the 
amount  actually  deposited.  The 
proposed  regulations  also  set  forth  the 
procedure  (which  is  the  same  procedure 
as  is  available  with  respect  to  the 
penalty  imposed  by  section  6656(a])  by 
which  a  taxpayer  can  assert  that  the 
overstated  deposit  claim  was  due  to 
reasonable  cause  and  was  not  due 
willful  neglect. 


Comments  and  Requests  for  a  Public 
Hearing 

Before  adopting  these  proposed 
regulations,  consideration  will  be  given 
to  any  written  comments  that  are 
submitted  (preferably  six  copies)  to  the 
Commissioner  of  Internal  Revenue.  All 
comments  wiU  be  available  for  public 
inspection  and  copying.  A  public 
hearing  will  be  held  upon  written 
request  to  the  Commissioner  by  any 
person  who  has  submitted  written 
comments.  If  a  public  hearing  is  held, 
notice  of  the  time  and  place  will  be 
pubUshed  in  the  Federal  Register. 

Regulatory  Flexilulity  Act  and  Executive 
Order  12291 

The  Commissioner  of  Internal 
Revenue  has  determined  that  this 
proposed  rule  is  not  subject  to  Executive 
Order  12291.  Although  this  document  is 
a  notice  of  proposed  rulemaking  which 
solicits  public  comment,  the  Internal 
Revenue  Service  has  concluded  that  the 
proposed  regulations  are  interpretative 
and  that  the  notice  and  public  comment 
procedure  requirements  of  5  U.S.C  553 
do  not  apply.  Accordingly,  these 
proposed  regulations  do  not  constitute 
regulations  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6). 

Drafting  Infcmnation 

The  principal  author  of  these 
proposed  regulations  is  Martha  E.  Kadue 
of  the  Legislation  and  Regulations 
Division  of  the  Office  of  Chief  Counsel 
Internal  Revenue  Service.  However, 
personnel  from  other  offices  of  the 
Internal  Revenue  Service  and  Treasury 
Department  participated  in  developing 
these  regulations,  both  on  matters  of 
substance  and  style. 

List  of  Subjects  in  26  CFR  Part  301 

Administrative  practice  and 
procedure.  Bankruptcy,  Courts,  Crime, 
Employment  taxes.  Estate  taxes.  Excise 
taxes.  Gift  taxes,  Income  taxes. 
Investigations.  Law  enforcement 
Penalties.  Pensions.  Statistics.  Taxes. 
Disclosure  of  information.  Filing 
requirements. 

Proposed  Amendments  to  die 
Regulations 

The  proposed  amendments  to  26  CFR 
Part  301  are  as  follows: 


PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  Section  301.6656-1  is 
revised  to  read  as  follows: 


prescribed  thereunder  to  deposit  any  tax 
in  a  government  depositary  that  is 
authorized  under  section  6302(c)  to 
receive  the  deposit,  and  fails  to  deposit 
the  tax  within  the  time  prescnt>ed 
therefor,  a  penalty  shall  be  imposed  on 
such  person  unless  the  failure  is  shown 
to  be  due  to  reasonable  cause  and  not 
due  to  willful  neglect.  The  penalty  shall 
be  5  percent  of  the  amount  of  the 
underpayment  without  regard  to  the 
period  during  which  the  underpayment 
continues.  For  purposes  of  this  section, 
the  term  "underpayment"  means  the 
amoimt  of  tax  required  to  be  deposited 
less  the  amount,  if  any,  that  was 
deposited  on  or  before  the  date 
prescribed  therefor. 

(b)  Assertion  of  reasonable  cause.  To 
show  that  the  underpayment  was  due  to 
reasonable  cause  and  not  willful 
neglect,  a  taxpayer  must  make  an 
affirmative  showing  of  all  facts  alleged 
as  a  reasonable  cause  in  a  written 
statement  containing  a  declaration  that 
it  is  made  under  the  penalties  of  perjury. 
The  statement  must  be  filed  with  the 
district  director  for  the  district  or  the 
director  of  the  service  center  where  the 
return  with  respect  to  the  tax  is  required 
to  be  filed.  If  the  district  director  or  the 
director  of  the  service  center  determines 
that  the  underpaymet  was  due  to 
reasonable  cause  and  was  not  due  to 
willful  neglect,  the  penalty  will  not  be 
imposed.  ^ 

Par.  2.  A  new  S  301.6656-2  is  added 
immediately  after  {  301.6656-1,  to  read 
as  follows: 

S301.665ft-2    Penattyforoverstalel 


§301.6656-1 
oft 


Penalty  for  under  payment 


(a)  General  rule.  If  any  person  is 
required  by  the  Code  or  regulations 


(a)  General  rule.  Any  person  who 
makes  an  overstated  deposit  claim  on  a 
return  is  subject  to  a  penalty  equal  to  25 
percent  of  such  claim,  unless  it  is  shown 
that  the  overstated  deposit  claim  is  due 
to  reasonable  cause  and  not  willful 
neglect  This  penalty  is  in  addition  to 
any  other  penalty  provided  by  law.  such 
as  the  penalty  provided  by  section 
6656(a).  relating  to  underpayment  of 
deposits. 

(b)  Overstated  deposit  claim.  An 
overstated  deposit  claim  \g  the  excess 
of— 

(1]  The  amount  of  any  internal 
revenue  tax  that  a  f>erson  claims,  in  a 
return  filed  after  August  13. 1981,  to 
have  deposited  for  any  period  in  a 
government  depositary  authorized  under 
section  6302(c]  to  receive  the  deposit 
over 

(2)  The  aggregate  amount  for  that 
period  the  person  has  deposited  on  or 
before  the  date  the  return  for  that  period 
is  filed,  in  a  government  depositary 
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authorized  ander  section  6302(c)  to 
receive  the  deposit 

An  overstated  deposit  claim  includes 
a  daim  that  deposits  have  been  made 
when  no  deposits  have  been  made  in  an 
authorized  goveroment  depositary.  For 
purposes  of  this  paragraph  (b),  the  date 
a  return  is  considered  to  be  filed  is  the 
later  of  the  date  the  return  is  due  to  be 
filed  (not  including  extensions)  at  the 
date  the  return  is  actually  filed.  Hie 
application  of  this  paragraph  is 
Ulustrated  by  the  following  examples. 

Example  1.  On  the  date  a  return  Is  dtie  for 
the  taxal>le  period  ended  December  31. 1982, 
Z  files  the  return  claiming  deposits  of  tax  in 
the  amount  of  SlSO  for  that  period.  Z  actually 
made  deposits  of  $75  for  that  period  on  or 
before  the  date  the  return  was  due  and  Tiled. 
Z'l  tax  liability  for  that  period  is  $150.  Z  has 
made  an  overstated  deposit  claim  in  the 
amount  of  $75.  the  excess  of  the  amount  of 
tax  claimed  on  the  return  to  have  been 
deposited  ($150).  over  the  amount  actoally 
deposited  ($75)  for  that  period  on  or  before 
the  date  the  return  was  due  and  filed. 

Example  2.  On  the  date  a  return  is  due  for 
the  quarter  ended  Decembr  31. 1962.  X  files 
the  return  claiming  deposits  of  tax  in  the 
amount  of  $200  for  that  period.  X  actually 
made  deposits  of  $100  for  diat  period  on  or 
before  the  date  die  return  was  due  and  filed. 
X's  tax  liabUity  for  that  period  is  $10a  X  has 
■ade  an  overstated  deposit  claim  of  $100.  the 
excess  of  the  amount  of  tax  claimed  on  the 
return  to  have  been  deposited  ($200),  over  the 
amount  actaaUy  deposited  ($100]  for  that 
period  on  or  before  the  dale  the  return  was 
due  and  filed. 

Example  3.  The  facts  are  the  same  as  in 
example  2.  For  the  quarter  ceding  march  31, 
1983.  X  files  a  return  on  the  date  it  is  due, 
claiming  $100  (the  excess  of  the  amount  of 
tax  claimed  to  have  been  deposited  on  the 
prior  qaarter's  return,  $200,  over  X's  liability 
for  the  prior  quarter,  $100]  as  a  deposit  for  the 
quarter  ending  March  31, 1983.  X  did  not 
actually  deposit  any  amount  for  the  quarter 
ended  March  31, 1983,  on  or  ttefore  the  date 
die  return  was  due  and  filed.  X  made  an 
overstated  deposit  claim  of  $100  for  the 
quarter  ended  December  31, 19BZ,  as 
described  in  example  2.  For  the  quartar 
ended  March  31. 1983.  X  made  an  overstated 
deposit  daim  of  $100,  the  excess  of  the 
amount  of  tax  claimed  to  have  been 
deposited  ($100],  over  the  amount  actually 
deposited  (o)  for  that  period  on  or  before  the 
date  the  return  was  due  and  filed. 

(c)  Assertion  of  reasonable  cause.  To 
show  that  an  overstated  deposit  claim 
was  due  to  reasonable  cause  and  not 
willful  neglect  a  taxpayer  must  make  an 
affirmative  showing  of  all  facts  alleged 
as  a  reasonable  cause  in  a  written 
statement  containing  a  declaration  that 
It  is  made  imder  the  penalties  of  perjury. 
The  statement  must  be  filed  witfi  the 
district  director  for  the  district  or  the 
director  of  the  service  center  where  the 
return  with  respect  to  the  tax  is  required 


to  be  filed.  If  the  district  director  or  the 
director  of  the  service  center  determines 
that  the  overstated  deposit  claim  was 
due  to  reasonable  cause  and  was  not 
due  to  willful  ne^ect  the  penalty  will 
not  be  imposed. 
Rosooe  L.  rgflsf  |r., 
Commitatoaer  of  Internal  Revenue. 
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DEPARTIIENT  OF  JUSTICE 
Parole  Commisalon 

28CFRPart2 

Paroling.  Recommlting,  and 
Supervising  Federal  Prisoners 

Correctha 

In  FR  Doc  82-13286.  appearing  at 
page  21095.  in  the  issue  of  Monday,  May 
17, 1982,  make  the  following  change: 

On  page  21095.  in  the  third  column, 
change  the  first  line  to  read: 
"eliminatioo  would  facilitate  a  more 
effident"; 

On  page  21085.  in  the  third  riiXumn, 
the  first  para^^ph,  the  fifth  line  change 
"dicussion"  to  "discussion", 
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DEPARTIIENT  OF  LABOR 

OccupatkMMl  Stfety  and  Health 
Administration 

29  CFR  Part  1910 

[DoekslNe.M-10S81 

Educattanai/Scientific  Diving 

aqency:  Occupational  Safety  and 
Health  Administration  (OSHA).  Labor. 
ACTION:  Extension  of  the  comment 
period:  notice  of  informal  public  hearing. 

summary:  This  notice  extends  the 
comment  period  for  written  responses  to 
OSHA's  notice  of  proposed  rulemaking 
on  educational/scientific  diving  (47  FR 
13005,  March  28, 1982).  The  written 
responses  were  to  be  postmarked  by 
May  10. 1962. 

In  addition,  OSHA  is  scheduling  an 
informal  public  hearing  concerning  the 
notice  of  proposed  rulemaking  on 
educational/scientific  diving. 
DATES:  Written  comments  must  be 
received  by  fune  18, 1982. 

Notices  of  intention  to  appear  at  the 
informal  public  hearing,  and  testimony 
and  all  evidence  which  will  be 
introduced  into  the  hearing  record  must 
be  received  by  June  18, 1982. 
The  hearing  will  begin  at  9:30  a.m.  and 


be  held  on  the  follotving  dates:  June  29- 
30,  and  July  7-9. 1982. 

ADDRESSES:  Written  conmients  should 
be  submitted,  in  quadruplicate,  to  the 
Docket  Officer,  Docket  H-103S,  Room 
8621 2,  200  Constitution  Avenue,  N.W., 
Washington.  D.C.  ZOZia  (202)  523-7894. 

Notices  of  intention  to  appear,  and 
testimony  and  documentary  evidence 
which  will  be  introduced  into  the 
hearing  record  must  be  sent  to  Mr.  Tom 
Hall.  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration,  Division  of  Consumer 
Affairs,  Room  N3635,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  202ia 

The  hearings  will  be  held  at  the 
following  locations: 

1.  June  29-30, 1982.  at  the  Frances 
Perkins  Department  of  Labor  Building, 
Audiforium,  200  Constitution  Avenue. 
N.W..  Washington.  D.C.  20210. 

2.  July  7-0, 1982.  at  the  Quality  Inn 
Airport.  Century  HI — ^Hearing  Room, 
5249  W.  Centuiry  Boulevard  Los 
Angeles,  California  90045,  (213)  645- 
220a 

FOR  FURTHER  INFORMATION  CONTACT 

Hearing:  Mr.  Tom  Hall,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Division  of  Consumer  Affairs,  Room 
N363S,  200  Constitution  Avenue.  N.W.. 
Washington.  D.C.  20210,  (202)  523-8024, 

Proposal:  Mr.  Glen  EL  Gardner  or  Ms. 
Joanne  E.  Slattery,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration.  Room  N3483,  200 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20210.  [202)  523-7225. 

SUPPiEMENTARV  INFORMATION:  On 

March  28. 1982.  OSHA  published  in  the 
Federal  Register  (47  FR  13005)  a  Notice 
of  Proposed  Rulemaking  to  exempt 
diving  "performed  solely  for  marine 
scientific  research  and  development 
purposes  by  educational  institutions" 
(educational/scientific  diving)  from  its 
standard  for  Commercial  Diving 
Operations  (29  CFR  Part  19ia  Subpart 
T). 

OSHA  recognized  that  some  of  the 
information  and  data  supporting  the 
educational/scientific  exemption  also 
pertained  to  the  scientific  diving 
commimity  in  general.  Therefore,  OSHA 
solicited  additional  information  and 
data  for  determining  the  appropriate 
scope  of  an  exemption  by  asking  the 
following  questions: 

1.  Should  OSHA  adopt  the  second 
exemption  provided  by  the  U.S.  Coast 
Guard  standard  (5  197.202(a)(2))  which 
states  that  the  standard  does  not  apply 
to  any  diving  operation  ^'performed 
solely  for  research  and  development  for 


FedOTl  Ragbter  /  Vol  47.  No.  102  /  Wednesday.  May  26.  1982  /  Proposed  Rulei  ' 


the  advancement  of  diving  equipment 
and  technology?" 

2.  Should  OSHA  exenq>t  all  scientific 
diving?  If  sa  how  should  OSHA  define 
those  activities  which  constitute 
scientific  diving? 

3.  Should  OSHA  only  exempt 
scientific  diving  when  such  diving 

'  complies  with  an  alternative  standard 
which  provides  divers  a  comparable 
level  of  safety  and  health  as  OSHA's 
Subpart  T  standard? 

Interested  persons  were  given  until 
May  10, 1982.  to  submit  written  data, 
views,  and  ai:guments  on  the  proposal, 
to  file  objections,  and  request  a  hearing. 

OSHA  received  a  request  to  extend 
the  comment  period  &x)m  the  American 
Academy  of  Underwater  Sciences 
(AAUS).  AAUS  noted  diat 
disseminating  the  notice  to  it» members 
and  other  interested  persons  had  been 
more  time  consuming  than  anticipated. 
In  order  to  assure  that  interested  parties 
have  safficient  time  to  compile  data  and 
prepare  responses,  OSHA  has  decided 
to  extend  the  comment  period  to  June  18, 
1982. 

Additionally.  OSHA  received  a 
request  for  a  hearing  fix)m  the  United 
Brotherhood  of  Carpenters  and  Joiners. 
The  hearing  request  contained 
objections  to  the  proposed  exemption, 
and  to  the  possible  extension  of  the 
exemption  to  other  segments  of 
scientific  diving. 

The  United  Brotherhood  of  Carpenters 
and  Joiners  believes  that  an  exemption 
is  unnecessary.  They  state  that  granting 
any  exemption  would  be  denying 
protection  to  divers.  Further  they 
contend  that  "merely  the  demonstration 
of  a  good  safety  record  does  not  negate 
the  need  for  a  standard  to  prevent  fiiture 
problems  and  act  as  a  safeguard." 

The  Carpenters  Union  also  suggests 
that  in  heu  of  granting  an  exemption  to 
any  scientific  diving  activity,  the 
employers  of  the  scientific  diving 
community  should  seek  a  variance  from 
the  commercial  diving  operations 
standard  under  section  6{d)  of  the 
Occupational  Safety  and  Health  Act 
Section  0(d)  states: 

Any  affected  employer  may  apply  to  the 
Secretary  for  a  rule  or  order  for  a  variance 
from  a  standard  promulgated  under  this 
section.  Affected  employees  shall  be  given 
notice  of  each  such  application  and  an 
opportunity  to  participate  in  a  hearing.  The 
Secretary  shall  issue  such  rule  or  order  if  he 
detenninea  on  the  record,  after  opportunity 
for  an  inspection  where  appropriate  and  a 
hearing,  that  the  proponent  of  the  variance 
has  demonstrated  by  a  preponderance  of  the 
evidence  diat  the  conditions,  practices, 
means,  methods,  operations,  or  processes 
used  or  proposed  to  be  used  tSy  an  employer 
will  provide  employment  and  places  of 
employment  to  tus  employees  wiiicfa  are  as 


safe  and  healtliful  as  dioM  which  would 
prevail  if  he  comphed  with  the  standard.  The 
rule  of  order  so  issued  shall  prescribe  the 
conditions  tlie  employer  must  maintain,  and 
the  practices,  means,  metltods,  operations, 
and  processes  wliidi  he  onst  adopt  and 
utilize  to  tba  extent  they  differ  from  die 
standard  in  qnestian.  Soch  a  rule  or  onler 
may  be  modified  or  revoked  upon  applicatioo 
by  an  employer,  employees,  or  by  the 
Secretary  on  liis  own  motioa  in  the  mannnr 
prescribed  for  its  issuance  under  tliis 
subsection  at  any  time  after  six  mnnttn  from 
its  issuance. 

Accordingly,  pursuant  to  section 
6(bJ(3)  of  the  Act.  OSHA  has  scheduled 
an  informal  public  hearing  to  receive 
testimony  on  whether  OSHA  should 
grant  an  exemption  from  the  diving 
standard  for  educatioral/scientific 
diving,  the  nature  of  any  exemption  and 
whether  the  scope  of  the  exemption 
should  be  broadened  to  include  other 
segments  of  scientific  diving. 

In  addition  to  the  general  issue 
concerning  an  exemption  as  stated 
above,  OSHA  invites  testimony  at  the 
informal  public  hearing  on  the 
appropriateness  of  the  section  6(d] 
variance  mechanism. 

Public  Participation  in  Hearing 

Notice  of  Intention  to  Appear  Persons 
desiring  to  participate  at  the  hearing, 
must  file  a  notice  of  intention  to  appear 
by  June  18, 1982.  The  notice  of  intention 
to  appear  must  contain  the  follotving: 

1.  The  name,  address  and  telephone 
nimiber  of  each  person  to  appear; 

2.  The  capaci^  in  which  the  person 
will  appear; 

3.  Tne  dty  where  the  person  intends 
to  appear: 

4.  The  approximate  amoimt  of  time 
required  for  the  presentation; 

5.  The  specific  issues  that  will  be 
addressed; 

6.  A  detailed  statement  of  the  position 
that  will  be  taken  with  respect  to  each 
issue  addressed;  and 

7.  Whether  the  party  intends  to  submit 
docimfientary  evidence,  and  if  so.  a 
detailed  summary  of  the  evidence. 

Filing  of  Testimony  and  Evidence 
Before  the  Hearing:  Any  party 
requesting  more  than  15  minutes  for 
presentation  at  the  hearing  or  who  will 
submit  documentary  evidence,  must 
provide  in  quadruplicate,  the  complete 
text  of  its  testimony,  including  all 
documentary  evidence  to  be  presented 
at  the  hearing,  to  the  OSHA  Division  of 
Consumer  Affairs  by  Jtme  18, 1982. 

Each  submission  will  be  reviewed  in 
light  of  the  amount  of  time  requested  in 
the  notice  of  intention  to  appear.  In 
instances  where  the  information 
contained  In  the  submission  does  not 
justify  the  amount  of  time  requested,  a 
more  appn)priate  amount  of  time  will  be 


allocated  and  the  participant  will  be 
notified  of  that  fact 

Any  party  who  has  not  substantially 
complied  with  the  above  requirements, 
may  be  limited  to  a  15  minute 
presentation,  and  may  be  requested  to 
return  for  questioning  at  a  later  time. 
Any  party  who  has  not  filed  a  notice  of 
intention  to  app>ear  may  be  allowed  to 
testify,  as  time  permits,  at  the  discretion 
of  the  Administrative  Law  Judge. 

Notices  of  intention  to  appear, 
testimony  and  evidence,  will  be 
available  for  inspection  and  copying  at 
the  Docket  Office,  Docket  H-103S.  US. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration. 
Room  S6212,  200  Constitution  Avenue, 
N.W.,  Washmgton,  D.C.  20210,  (202)523- 
7894. 

The  hearing  will  commence  at  9:30 
a.m.  at  the  scheduled  locations  with  the 
resolution  of  any  procedural  matters 
relating  to  the  proceeding.  The  hearing 
will  be  presided  over  by  an 
Administrative  Law  Judge  who  will  have 
the  powers  necessary  or  appropriate  to 
conduct  a  fuQ  and  fair  informal  hearing 
as  provided  in  29  CFR  Part  1911, 
including  die  powers: 

1.  To  regulate  the  comve  of  die 
proceedings; 

2.  To  dispose  of  procedural  requests, 
objections  and  comparable  matters; 

3.  To  confine  the  presentation  to  the 
matters  pertinent  to  the  issues  raised; 

4.  To  regulate  the  conduct  of  those 
present  at  the  hearing  by  appropriate 
means; 

5.  In  the  Judge's  discretion,  to  question 
and  permit  questioning  of  any  witness; 
and 

6.  In  the  Judge's  discretion,  to  keep  the 
record  open  for  a  reasonable  stated  time 
to  receive  written  information  and 
additional  data,  views,  and  arguments 
fi*om  any  person  who  has  participated  in 
the  oral  proceedings. 

Following  the  close  of  the  hearing,  die 
presiding  Administrative  Law  Judge  will 
certify  the  record  of  the  hearing  to  the 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  The 
notice  of  proposed  rulemaking  will  be 
reviewed  in  light  of  all  testimony  and 
written  submissions  received  as  part  of 
the  record,  and  the  standard  will  be 
modified  or  a  determination  will  be 
made  not  to  modify  the  standard,  based 
on  the  entire  record  of  the  proceeding. 

Authority 

Hiis  document  was  prepared  tmder 
the  direction  of  Thome  G.  Auchter, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W..  Washiogton.  D.C  aozia 
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(Sec  6.  84  Stat.  1593  (29  U.S.C.  855):  29 
CFR  Part  1911,  Secretary  of  Labor's 
Order  No.  8-76  (41  FR  25059)) 

Signed  at  Washington,  D.C.,  this  2l8t  day 
of  May  1982. 
Thome  G.  Auchter, 

Assistant  Secretary  of  Labor. 

|FR  Doc  SZ-14287  Filed  S-ZS-82:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Offic*  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  914 

Surface  Coal  Mining  Enforcement  and 
Reclamation  in  Indiana;  Review  of 
State  Program  Submission 

AQENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Reopening  of  public  conmient 
period. 

summary:  The  Office  of  Surface  Mining 
(OSM)  is  reopening  the  period  for 
review  and  comment  on  the 
resubmission  by  Indiana  of  its  program 
for  the  regulation  of  surface  coal  mining 
and  recleunation  in  the  State.  OSM  is 
reopening  the  comment  period  to  allow 
the  public  time  to  consider  and  comment 
on  additional  material  in  the 
administrative  record. 
date:  Written  comments,  data,  or  other 
relevant  information  relating  to  the 
Indiana  program  must  be  received  on  or 
before  4:00  p.m.,  June  15, 1982  to  be 
considered. 

address:  Comments  on  the  Indiana 
program  submission  should  be  mailed  or 
hand  delivered  to:  Office  of  Surface 
Mining,  Attention:  Indiana 
Administrative  Record,  Federal  Building 
and  U.S.  Courthouse,  Fifth  floor,  46  East 
Ohio  Street  Indianapolis,  Indiana  46204. 
See  "Supplementary  Information"  for 
addresses  where  documents  may  be 
reviewed  and  copied. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  McNabb,  State  Office  Director. 
Indiana  State  Office.  Office  of  Surface 
Mining,  Federal  Building  and  U.S. 
Courthouse,  Fifth  Floor.  46  East  Ohio 
Street,  Indianapolis,  Indiana  46204, 
Telephone:  (317)  26&-2646. 
SUPPLEMENTARY  INFORMATION:  On 
September  28, 1981  at  46  FR  47467- 
47469,  OSM  pubUshed  notice  of  the 
public  hearing  and  the  public  comment 
period  on  the  resubmitted  Indiana 
program.  On  November  2  and  3, 1981. 
and  November  16  and  17. 1981,  OSM 
and  Indiana  Regulatory  Authority 
officials  met  in  executive  session  in 
Indianapolis,  Indiana  to  discuss  the 


resubmitted  Indiana  program 
(Administrative  Record  Nos.  IN-0240. 
0256,  0257).  On  December  18, 1981,  the 
Director  of  OSM  delivered  a  letter  to 
Indiana  which  outlined  areas  or  concern 
with  the  Indiana  resubmission  (IN- 
0258).  On  April  28, 1982,  additional 
information  was  requested  from  Indiana 
as  a  result  of  public  comment  (IN-0266). 
This  letter  was  revised  on  May  10, 1982 
(IN-0267),  and  an  executive  session 
between  OSM  and  Indiana  was  held  on 
May  18  and  19. 1982  (See  the  meeting 
notes,  IN-0268).  Because  Indiana  has 
submitted  new  material  (IN-02e9),  OSM 
is  reopening  the  comment  period  until 
4:00  p.m.,  June  15, 1982,  to  allow  the 
public  time  to  review  and  comment  on 
the  above  meeting  notes  and  material 
submitted  by  Indiana. 

This  announcement  is  made  in 
keeping  with  OSM's  commitment  to 
public  participation  as  a  vital 
component  in  fuffilling  the  purposes  of 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977. 

The  documents  in  the  Indiana 
Administrative  Record  listed  below  may 
be  reviewed  and  copied  at  the  following 
addresses: 
Office  of  Surface  Mining,  Fifth  Floor. 

Federal  Building  &  U.S.  Courthouse,  46 

East  Ohio  Street,  Indianapolis, 

Indiana  46204,  Phone:  (317)  289-2635 
Office  of  Surface  Mining,  Room  5315, 

HOC  L  Street  N.W.,  Washington.  D.C. 

20240,  Phone:  (202)  343-7896 
Indiana  Division  of  Reclamation,  209 

West  Washington  Street,  Room  201. 

Indianapolis.  Indiana  46204,  Phone:     . 

(317)  232-1555 

Indiana  Administrative  Record 
Numbers:  0220,  0226,  0240,  0249,  0255, 
0256,  0257,  0258,  0260. 0263,  0266.  0266. 
0267. 0268.  and  0269. 

List  of  Subjects  io  20  CFR  Fart  914 

Coal  mining,  Intergovernmental 
relations,  Siu^ace  mining.  Underground 
mining. 

Dated:  May  21. 19S2. 
J.  Stsvra  GfUM. 

Acting  Director,  Off  ice  of  Surface  Mining. 

[FR  Doc  a2-14S7e  Piled  9-2»-S2:  S:4S  «m] 
WUJNQ  OOOE  41ie-0»-«i 


30  CFR  Part  936 

Abandoned  Mine  Land  Reclamation 
Program 

AOENCy:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

action:  Receipt  of  the  abandoned  mine 

land  reclamation  (AMLR)  grant 

application  from  the  State  of  Oklahoma. 


summary:  On  April  13, 1982.  the  State  of 
Oklahoma  submitted  to  OSM  its 
proposed  AMLR  grant  application  under 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  OSM 
is  seeking  public  comment  on  the 
adequacy  of  the  State  grant  application. 
DATE:  Written  comments  on  the 
application  must  be  received  on  or 
before  5.-00  p.m.  June  25. 1982. 
ADDRESS:  Copies  of  the  full  text  of  the 
proposed  Oklahoma  grant  application 
{ire  available  for  review  during  regular 
business  hours  at  the  following 
locations: 
Office  of  Surface  Mining  Reclamation 

and  Enforcement,  Oklahoma  State 

Office,  333  West  Fourth  Street.  Room 

3432,  Tulsa,  Oklahoma,  and 
Oklahoma  Conservation  Commission,  20 

State  Capitol  Building,  Oklahoma 

City,  Oklahoma  73105 

Written  comments  should  be  sent  to: 
Robert  L  Markey,  State  Office  Director, 
Office  of  Surface  Mining  Reclamatibn 
and  Enforcement,  333  West  Fourth 
Street— Room  3432,  Tulsa,  Oklahoma 
74103. 

FOR  FURTHER  INFORMATION  CONTACR 
Robert  L  Markey,  State  Office  Director, 
(918)  581-7927. 
SUPPLEMENTARY  INFORMATION:  On  April 

13, 1982,  OSM  received  an  AMLR  grant 
application  from  the  State  of  Oklahoma. 
The  purpose  of  this  submission  is  to 
implement  the  State  reclamation 
program  as  codified  in  30  CFR,  Chapter 
VII,  Subchapter  T  Part  936  as  published 
in  the  Federal  Registw  47  FR  2980  on 
January  21, 1982. 

Title  IV  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA), 
Pub.  L  95-87,  30  U.S.C.  1201  et  aeq.. 
establishes  an  AMLR  program  for  the 
purposes  of  reclaiming  and  restoring 
land  and  water  resources  adversely 
affected  by  past  mining.  This  program  is 
funded  by  a  reclamation  fee  imposed 
upon  the  production  of  coal.  Lands  and 
water  eligible  for  reclamation  under  the 
program  are  those  that  were  mined  or 
affected  by  mining  and  abandoned  or 
left  in  an  iinadequate  reclamation  status 
prior  to  August  3, 1977,  and  for  which 
there  is  no  continuing  reclamation 
responsibility  under'State  and  Federal 
law. 

Each  State  having  within  its  borders 
coal  mined  lands  eligible  for 
reclamation  under  Title  IV  of  SMCRA 
may  submit  to  the  Secretary  a  State 
reclamation  grant  application  to 
implement  the  provisions  of  the 
approved  State  Reclamation  Plan. 

However,  gratits  for  mine  reclamation 
may  be  issued  only  to  States  with  an 
approved  Title  V  Regulatory  Program 
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and  an  approved  State  Reclamatioa 
Plan. 

A  State  Reclamation  Plan  Cor 
Oklahoma  was  submitted  to  the 
Secretary  on  July  30. 1961  and  approved 
on  January  21, 1982  which  demonstrated 
the  capability  of  the  State  to  administer 
an  AMLR  program  in  accordance  with 
Title  IV  of  SMCRA.  In  approving  the 
State  Plan  the  Secretary  determined  that 
the  State  had  the  necessary  State 
legislation  to  implement  the  provisions 
of  the  Plan. 

This  notice  lists  the  proposed  projects 
and  sets  forth  information  concerning 
public  participation  in  the  Director's 
determinaiton  of  whether  or  not  the 
submitted  application  should  be 
approved. 

Approval  of  the  application  would 
result  in  the  implementation  of  approved 
projects  for  the  reclamation  of 
abandoned  mine  lands  in  Oklahoma. 

All  written  comments  must  be  mailed 
or  hand  carried  to  the  State  Director's 
Office  above. 

The  Director  has  found  that  the  State 
has  given  the  public  adequate  notice 
and  opportunity  to  comment  in  public 
hearings,  and  the  record  of  such 
hearings  does  not  reflect  major 
unresolved  controversies. 

The  comment  period  will  close  at  5:00 
p.m.  on  June  25, 1982.  Comments 
received  after  that  time  may  not 
necessarily  be  considered.  Ehiring  the 
comment  period  representatives  of  the 
State  Director's  oEEice  will  be  available 
to  meet  between  &00  ajn.  and  4:00  pjn. 
at  the  request  of  members  of  the  public 
to  receive  their  advice  and 
recommendations  concerning  the 
proposed  State  AMLR  application. 

Persons  wishing  to  meet  with 
representatives  of  the  State  Director's 
office  during  this  time  period  may  place 
such  requests  with  Robert  Markey,  State 
Director,  telephone  (918)  581-7927  at  ttie 
State  Director's  office  above. 

Meetings  may  be  scheduled  between  9 
a.m.  and  noon  and  1  p.m.  and  4  p.m. 
Monday  through  Friday  excluding 
holidays  at  the  State  Director's  office. 
The  Director  intends  to  continue  to 
discuss  the  State's  application  with 
representatives  of  the  State  throughout 
the  review  process. 

In  order  to  comply  with  the 
requirements  of  the  National 
Environmental  Policy  Act  OSM  will 
assess  the  environmental  effects  of  all 
State  reclamation  projects.  The  primary 
basis  for  this  assessment  will  be  the 
environmental  information  provided  in 
theproject  grant  application, 
Tne  Oklahoma  AMLR  grant 
application  can  be  approved  if: 
1.  The  Director  finds  that  the  public 


has  been  given  adequate  notice  and 
opportunity  to  comment  and  the  record 
does  not  reflect  major  unresolved 
controversies. 

2.  Views  of  other  Federal  agencies 
have  been  solicited  and  considered. 

3.  The  application  meets  all  the 
requirements  of  the  OSM,  AMLR 
program  provisions  and  the  required 
Federal  circulars. 

4.  The  State  has  an  approved 
regulatory  program  and  an  approved 
State  reclamation  plan. 

The  following  constitutes  a  summary 
of  the  contents  of  the  submission: 

1.  Designation  of  authorized  State 
Agency  to  administer  the  program. 

2.  Objectives  and  need  for  the 
assistance. 

3.  I¥oject  ranking  and  selection, 

4.  Coordination  with  other 
reclamation  programs, 

5.  Results  and  benefits  expected, 

6.  Plan  of  action  pertaining  to  the 
scope. 

7.  Monthly  or  quarterly  projections  of 
accomplishments  to  be  achieved. 

8.  Kinds  of  data  to  be  collected  and 
maintained. 

9.  Criteria  used  to  evaluate  the  results 
and  success  of  the  projects, 

10.  Key  individuals  to  be  employed. 

11.  Precise  location  of  the  project  and 
area  to  be  served. 

12.  Budgetaiy  calculations  for  each 
project 

13.  Description  of  the  public's 
participation  in  planning  and 
preparation  of  the  grant  application,  and 

14.  A  complete  environmental 
assessment  for  each  project 

Reclamation  projects  included  in 
applicatioii  and  location: 

1.  Tide:  Bryant— 158,  Location: 
Haskell  County. 

2.  Tide:  Callahan— 096,  Location: 
Sequoyah  County. 

3.  Tide:  Cullum— 09a  Location: 
Sequoyah  County. 

4.  Tide:  Evans— 007,-Location:  Haskell 
County. 

5.  Tide:  Horsepan  Creek- 240  Phase  L 
Location:  Tnlsa  Cotmty. 

6.  Tide:  Panther  Mine— 19a  Location: 
Haskell  County. 

7.  Tide:  Reeves— 101,  Location: 
Sequoyah  County. 

8.  Tide:  Rock  Island— 019,  Location: 
Le  Flore  County. 

9.  Tide:  Volks— 151,  Location:  Latimer 
County. 

10.  'Hde:  White  Creek— 214.  Location: 
Craig  County. 

List  of  Subjects  in  30  CFR  Part  936 

Coal  mining,  Inteigovmunental 


relations.  Surface  mining,  Underground 
mining. 

Dated:  May  21. 1982. 
|.  SlevoB  Grilai. 
Acting  Dimctor,  Office  of  Surface  Minit^ 
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30CFRPwt950 

Pennanant  State  RaguMory  ProgrMi 
of  Wyoming 

agency:  Office  of  Surface  Mfaiing 
Reclamation  and  Eiiforcement  Interior. 
ACTION:  Proposed  rule. 


summary:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  Department  of  the  Interior  is 
considering  modifying  the  deadline  for 
Wyoming  to  meet  one  contfition  of 
approval  of  the  State  permanent 
regulatory  program  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Pursuant  to  diis  request 
the  Secretary  is  requesting  public 
comment  on  extending  the  deadline  for 
the  State  to  resolve  condition  (c)  tmtil 
May  20, 1963. 

DATE  Comments  must  be  received  by 
June  25, 1982,  at  die  address  below,  no 
later  than  51)0  pjn. 

ADDRESSES:  Written  comments  must  be 
maded  to:  Office  of  Surface  Mining. 
Administrative  Record  Office  (SPA- 
361),  Room  5315  L,  1951  Constitution 
Avenue,  N.W.,  Washington.  D.C  2024a 

Comments  may  be  hand  carried  to: 
Office  of  Surface  Mining,  Room  239, 
South  Interior  Budding.  1951 
Constitution  Avenue,  N.W.,  Washington. 
D.C.  or  Office  of  Surface  Mining,  Room 
5315. 1100  L  Sb^et  N.W,  Washington. 
D.C 

Copies  of  the  Wyoming  request  for  an 
extension,  and  the  Wyoming  program 
are  avadable  for  review  at  the  following 
OSM  office,  Monday  through  Friday. 
9KX)  a.m.  to  4.-00  pjn.,  excluding 
holidays:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  1100  "L" 
Street  N.W.,  Room  5315,  Washington. 
D.C,  Telephone  (202)  343-7896. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Mr.  Arthur  W.  Abbs,  Chief,  Division  of 
State  Program  Assistance,  Office  of 
Surface  Mining,  1951  Constitution 
Avenue,  N.W.,  Washington.  D.C  2024a 
Telephone:  (202)  343-^5351. 
SUPPlfMDITARV  INTOnMATWrn.  Under  30 
CFR  732.13(1),  die  Secretaiy  may 
conditionally  approve  a  State 
permanent  regulatory  program  which 
contains  minor  deficiencies  where  the 
deficiencies  are  of  such  a  size  and 
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nature  as  to  render  no  part  of  the 
program  incomplete,  the  State  is  actively 
proceeding  with  steps  to  correct  the 
deficiencies,  and  the  State  agrees  to 
correct  the  denciencies  according  to  a 
schedule  set  in  the  notice  of  concQtional 
approval.  The  correction  of  each 
deficiency  is  a  condition  of  the  approval. 
The  conditional  approval  terminates  if 
the  conditions  are  not  met  according  to 
the  schedule.  The  dates  are  established 
in  consultation  with  the  State  based  on 
the  time  required  for  changes  to  be 
adopted  under  State  procedures  or 
legislative  schedules. 

The  Wyoming  program  was 
conditionally  approved  on  November  26, 
1980  (45  FR  78637-78684).  In  that 
document,  the  Secretary  published  a 
schedule  for  the  State  to  meet  each  of 
the  seven  conditions  of  the  State 
program.  That  schedule  called  for 
Wyoming  to  submit  provisions  to  satisfy 
conditions  (a)-{c)  and  (eHg)  by  March 
26, 1981,  and  provisions  to  meet 
condition  (d]  by  December  26, 1980. 

Since  the  Secretary's  conditional 
approval  of  the  Wyoming  program,  OSM 
has  proposed  several  revisions  to  the 
Faderal  permanent  program  rules  which 
served  as  the  standard  for  approval  of 
Wyoming's  program.  Because  OSM  was 
concerned  that  States  with  conditionally 
approved  programs  would  be  expending 
valuable  time  pursuing  program 
amendments  to  meet  Federal 
requirements  that  would  be  changed, 
OSM  asked  each  State  to  identify  those 
conditions  for  which  it  would  like  an 
extension  of  time  to  meet.  Wyoming 
requested  that  the  deadline  for  the  State 
to  meet  its  conditions.be  extended  to 
May  26, 1982.  On  October  30, 1981  (46 
FR  54070-54071],  OSM  announced  its 
decision  to  grant  Wyoming's  request.  On 
March  26, 1981,  the  State  submitted 
revisions  to  the  State  regulations 
intended  to  satisfy  conditions  (a],  (d),  (e) 
and  (f).  On  March  23. 1981,  the  State 
submitted  an  Attorney  General's 
opinion  intended  to  satisfy  condition  (g). 
On  February  18, 1982  (47  FR  7218-7220). 
the  Assistant  Secretary,  Energy  and 
Minerals,  announced  his  decision, 
removing  conditions  (a),  (d),  (e)  and  (f). 
and  granting  an  extension  of  the  time  by 
which  Wyoming  must  satisfy  condition 
(g]  to  May  20, 1983. 

This  notice  is  for  the  purpose  of 
addressing  the  State's  request  for  a 
second  extension  that  would  establish  a 
new  deadline  for  the  State  to  meet 
condition  (c).  The  State  offered  as  one 
reason  for  requesting  a  further  extension 
the  fact  that  OSM  has  not  yet  finalized 
amendments  to  the  permanent  program 
rules.  Some  of  these  amendments  may 
directly  affect  Wyoming's  satisfaction  of 


this  condition.  Further,  Wyoming 
referred  to  the  petition  submitted  by 
several  western  states,  including 
Wyoming,  to  repeal  a  portion  of  30  CFR 
840.15  concerning  the  requirement  that 
each  State  program  provide  for  public 
participation  consistent  with  43  CFR 
Part  4.  Specifically,  the  petition  seeks 
repeal  of  43  CFR  4.1294(b)  as  a 
requirement  of  State  programs  (46  FR 
54761  and  46  FR  58465-58466).  In 
accordance  with  the  State's  request, 
OSM  is  proposing  that  the  deadline  for 
the  State  to  meet  condition  (c)  be 
extended  to  May  20, 1983,  the  same  date 
that  condition  (g)  is  to  be  satisHed. 

In  making  a  final  decision  on  the 
State's  request  for  an  extension.  OSM 
will  consider  the  revisions  to  the  Federal 
permanent  program  regulations  that 
have  been  or  will  be  proposed,  but  have 
not  yet  been  finalized.  OSM  will 
reexamine  the  condition  to  determine 
whether  revisions  to  the  Federal  rules 
are  likely  to  have  a  bearing  on  changes 
the  State  is  required  to  make  to  satisfy 
the  condition. 

I  have  determined  that,  pursuant  to 
section  702(d)  of  SMCRA,  30  U.S.C. 
1292(d),  no  environmental  impact 
statement  need  be  prepared  on  these 
rules.  I  have  further  certified  that  the 
proposed  rules  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
the  rule  is  essentially  a  timing  change 
with  no  direct  or  indirect  impact  on 
small  entities. 

On  August  28. 1981,  the  Office  of 
Management  and  Budget  (0MB)  granted 
the  Office  of  Surface  Mining  (OSM) 
exempton  from  sections  3,  4,  6  and  8  of 
Executive  Order  12291  for  all  actions 
taken  to  approve,  or  conditionally 
approve.  State  regulatory  programs, 
actions,  or  amendments.  Therefore,  a 
Regulatory  Impact  Analysis  and 
regulatory  review  by  0MB  is  not  needed 
for  this  proposed  extension. 

List  of  Subject  in  30  CFR  Part  850 

Coal  mining.  Intergovernmental 
relations.  Surface  mining.  Underground 
mining. 

Accordingly.  30  CFR  Part  950  is 
proposed  to  be  amended  as  set  forth 
herein. 

Dated:  May  20. 1982. 

WilUain  P.  PencDey. 

Acting  Assistant  Secretary,  Energy  and 
Minerals. 

PART  9S0-WY0MINQ 


{950.11    [AiMfidwf] 

30  CFR  950.11(c)  is  proposed  to  be 
amended  by  substituting  "May  20, 1983" 
for  the  date  contained  therein. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[A-5-FRL  1964-4] 

Approval  and  Promulgation  of 
Imlementation  Plana;  Indiana 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Supplemental  notice  of 
proposed  rulemaking. 

summary:  On  June  26, 1979,  Indiana     • 
submitted  as  a  revision  to  its  State 
Implementation  Plan  (SIP)  a  revised 
sulfur  dioxide  (SOi)  regulation.  This 
regulation,  in  part,  sets  a  6  pounds  of 
SOi  per  million  British  Thermal  Units 
heat  input  (Ibs/MMBTU)  emission 
limitation  for  sources  in  Floyd  County. 
EPA  proposed  to  approve  this  regulation 
for  Floyd  County  on  March  27, 1980  (45 
FR  20437).  EPA  has  recently  modeled 
Floyd  County  and  has  found  that  a  6.0 
Ibs/MMBTU  emission  limit  is  sufficient 
to  protect  the  primary  national  ambient 
air  quality  standards  (NAAQS)  in  Floyd 
County  but  that  a  lower  emission 
limitation  for  the  Gallagher  power 
station  is  necessary  in  order  to  protect 
the  secondary  SOt  NAAQS  in  Floyd 
County. 

EPA  is,  therefore,  proposing  to 
approve  Indiana's  present  SO* 
regulation  as  a  plan  to  protect  the 
primary  standards  in  Floyd  County,  but 
disapprove  it  as  a  plan  to  protect  the 
secondary  standard.  Additionally,  if 
EPA  issues  a  final  disapproval  on  this 
regulation  as  a  plan  for  the  secondary 
standard,  the  Administrator  will  issue  a 
notice  of  SIP  deficiency  to  Indiana 
^vhich  will  require  the  State  to  develop  a 
plan  for  Floyd  County  which  protects 
the  secondary  standard  in  addition  to 
the  primary. 

DATE  Comments  on  this  rulemaking  are 
due  June  25. 1982. 

ADOACSSCS:  Copies  of  the  SIP  revision 
and  other  materials  relating  to  this 
rulemaking  are  available  for  inspection 
at  the  following  addresses:  (It  is 
recommended  that  you  telephone  the 
contact  given  below  before  visiting  the 
Region  V  Office.) 


Federal  Register  /  Vol.  47,  No.  102  /  Wednesday.  May  26.  1982  /  Proposed  Ruleg  22977 


Environmental  Protection  Agency,  Air 
Programs  Branch,  Region  V,  230  South 
Detubom  Street  Chicago,  Illinois 
60604 

Environmental  Protection  Agency, 
Public  Information  Reference  Unit,  401 
M  Street  SW.,  Washington.  D.C 
20460.  , 

Indiana  Air  Pollution  Control  Division, 
Indiana  State  Board  of  Health,  1330 
West  Michigan  Street,  Indianapolis, 
Indiana  46206. 

Send  comments  to  Gary  Culezian, 
Chief,  Regulatory  Analysis  Section 
(5AP-11),  U.S.  Environmental  Protection 
Agency,  230  South  Dearborn  Street. 
Chicago,  Illinois  60604. 
FOR  FURTHER  INFORMATH>N  CONTACT: 

Robert  B.  Miller,  Air  Programs  Branch. 
Region  V,  Environmentm  Protection 
Agency,  230  South  Dearborn  Street, 
Chicago,  Illinois  60604,  (312)  686-6031. 
SUPPICMENTARY  INFORMATION:  On  May 
14, 1973,  EPA  approved  Indiana's  SOi 
SIP  for  Floyd  County  (38  FR 12698).  The 
SIP  regulation  set  an  emission  limitation 
for  Public  Service  of  Indiana's  (PSI) 
Gallagher  Station  of  1.2  lbs.  of  SO*/ 
MMBTU  of  actual  heat  input  Final 
compliance  with  the  rule  was  required 
by  April  1, 1975.  In  1974  Indiana  adopted 
a  new  SOi  regulation  for  Floyd  County. 
Technical  support  submitted  by  the 
State  of  Indiana  included  ambient  air 
quality  data  showing  no  monitored 
violatians  of  the  SO*  air  quality 
standards  in  Floyd  County,  and  a 
modeling  study  which  concluded  that 
Gallagher's  contribution  to  high  SO. 
levels  in  Kentucky  was  minimal.  On 
August  24. 1976.  EPA  approved  this 
regulation  for  the  Gallagher  Station  (41 
FR  35676).  Although  this  regulation  did 
not  impose  an  emission  limitation  of  any 
kind  on  Gallagher,  it  did  require  the 
facility  to  install  an  ambient  monitoring 
system  and  to  maintain  an  emergency 
two  week  supply  of  fuel  which  is 
adequate  to  meet  an  emission  limitation 
of  1.2  lbs.  of  SO,/MMBTU.  This  fuel  was 
to  be  used  upon  the  State  of  Indiana's 
order  during  periods  of  adverse 
meteorological  conditions. 

Indiana  submitted  a  revised  SOt 
attainment  strategy  for  certain  counties 
and  a  revised  statewide  SOa  regulation 
to  EPA  on  June  26, 1979.  This  regidation 
is  designed  to  demonstrate  attainment 
of  the  SOt  standards  in  the  Lake, 
Marion,  and  LaPorte  County 
nonattainment  areas.  The  regulation 
also  establishes  a  6  lbs.  of  SOt/MMBTU 
heat  input  emission  limitation  for  fossil 
fuel  ru«d  power  plants  throughout  most 
of  the  State  (with  certain  condition 
applicable  to  Lake  LaPorte  and  Marion 
Counties),  including  the  Gallagher 


station.  On  March  27, 1980,  EPA 
proposed  to  approve  the  revised  APC-13 
throughout  most  of  the  State,  including 
Floyd  County  (45  FR  20437).  The  SUte 
recodified  tlds  regulation  as  325  LAC  7 
and  resubmitted  it  on  October  6, 1980. 
EPA  has  recenUy  conditionally 
approved  325  LAC  7  as  it  appUes  to  most 
counties  in  Indiana,  but  not  as  it  applies 
to  Floyd  County.  EPA  today  is 
teproposing  action  on  325  lAC  7  as  it 
applies  to  Floyd  County. 

On  May  14, 1979,  EPA  was  petitioned 
by  the  Air  Pollution  Control  District  of 
Jefferson  County,  Kentucky  to  initiate 
proceedings,  pursuant  to  Section  126(b) 
and  (c)  of  the  Clean  Air  Act  as 
amended  in  1977  (42  U.S.C.  7401  et  seq.], 
to  determine  whether  the  sulfur  dioxide 
emissions  from  the  PSI  Gallagher 
Station  In  Floyd  County,  Indiana  are 
causing  or  contributing  to  violations  of 
the  SOa  standards  in  Kentucky  and 
otherwise  in  violation  of  Section 
110(a)(2)(E)(i)  of  the  Act 

In  order  to  study  the  issues  raised  by 
Jefferson  County,  EPA  funded  a 
computer  dispersion  modeling  study  of 
the  greater  Louisville  area.  Public 
comments  were  solicited  cmd  received 
on  this  modeling,  and.  in  response  to 
these  comments,  the  modeling  was 
slightiy  revised.  This  revised  modeling 
was  made  available  for  pubUc  comment 
and  review  on  March  9, 1981  (45  FR 
15743).  Two  comments  were  received  on 
this  revised  modeling.  EPA  responded  to 
these  comments  in  its  Summary  of  the 
§  126  Gallagher  Petition  Record,  Docket 
No.  5A-60-9,  which  is  available  at  the 
above  Region  V  address. 

On  July  3a  1961,  EPA  issued  a 
proposed  determination  that  Gallagher's 
emissions  are  not  in  violation  of  Section 
110{a)(2)(E}(i)  (45  FR  38937).  The 
modeling  discussed  above  and 
supplemental  model  runs  predict  that 
Indiana's  6.0  Ibs/MMBTU  emission  limit 
will  protect  the  primary  standard  in 
Indiana  and  will  not  allow  Indiana 
sources  to  contribute  appreciably  to 
violations  of  the  NAAQS  which  are 
predicted  to  occur  in  Kentucky,  prior  to 
the  time  by  which  sources  in  Kentucky 
are  required  to  come  into  compliance 
with  \he  Kenhicky  SIP.  After 
compliance,  no  violations  of  the  NAAQS 
are  expected  to  occur  in  Kentucky.  The 
modeling  did  predict  however,  that 
violations  of  die  secondary  NAAQA 
will  occur  in  Indiana  if  Gallagher  emits 
at  a  rate  greater  than  4.7  lbs.  of  SOi 
MMBTU. 

EPA  is  proposing  to  approve  Indiana's 
SOt  regulation  in  Floyd  County  as  a  plan 
to  protect  the  primary  NAAQS  because 
the  6.0  Ibs/MMBTU  emission  limit 
protects  the  primary  SOa  standard  in 


Indiana,  and  disapprove  the  regidation 
as  a  plan  to  protect  the  secondary  SOt 
standard  because  this  emission  limit 
does  not  assure  attainment  and 
maintenance  of  the  secondary  standard. 
If  EPA  issues  final  rulemaking  which 
approves  the  6.0  Ibs/MMBTU  emission 
limit  as  a  plan  sufficient  to  protect  the 
primary  standard  but  disapproves  the 
emission  limit  as  a  plan  to  protect  the 
secondary  NAAQS,  die  6j0  Ibs/MMBTU 
emission  limit  will  be  enforceable  by 
EPA  until  such  time  as  EPA  approves  a 
new  plan  for  that  area.  Finally,  if  EPA 
issues  final  ndemaking  consistent  with 
this  proposal,  EPA  will  issue  a  notice  of 
deficiency  to  the  State  that  its  SIP  is 
deficient  in  that  it  fails  to  protect  the 
secondry  standard  in  Floyd  Coimty. 

Under  Executive  Order  12291,  EPA 
must  judge  ifidiether  a  regulation  is 
"Major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis,  This  regulation  is  not  major 
because  the  proposed  approval  of  die 
emission  limit  as  a  plan  for  the  primary 
standards,  if  promulgated,  only 
approves  a  State  action.  It  will  impose 
no  new  requirements,  the  proposed 
disapproval  of  the  limit  as  a  plan  for  the 
secondary  standard  will  impose,  if 
promulgated,  no  new  requirements  at 
that  time.  EPA  will  address  with  respect 
to  Executive  order  12291,  any 
regulations  adopted  by  the  State 
because  of  this  disapproval,  if 
promulgated,  at  the  time  EPA  proposed 
action  on  the  newly  adopted  regidations. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605[b]  the  Administrator  has  certified 
that  SIP  approvals  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  46 
FR  8709  Qanuary  27. 1961).  The  attached 
rule,  if  promulgated,  constitutes  a  SIP 
approval.  The  disapproval,  if 
promulgated,  will  not  impose  any 
regulatory  requirement  on  any  source. 

This  regulation  was  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  as  required  by 
Executive  Order  12291.  Any  comments 
from  OMB  to  EPA  and  any  EPA 
response  to  those  comments  are 
available  for  public  inspection  at  the 
EPA  Region  V  Office  listed  above. 

List  of  SubjecU  in  40  CFR  Part  52 

Air  pollution  control.  Ozone,  Sulfur 
oxides.  Nitrogen  dioxide,  Lead 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

(Sec.  110  and  301  of  the  Clean  Air  Act  as 
amended) 
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Dated  October  IS.  1981. 
Valda*  V.  Adomkus, 

Regional  Administrator. 
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40  CFR  Part  52 
[A-1-FRL  2072-31 

Approval  and  Profnulgatfon  of 
Implementation  Plans;  New  Hampshire 
Revisions— Group  I  and  Group  H  CTG 
Regulations 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Proposed  rulemaking. 

summary:  The  purpose  of  this  document 
is  to  propose  approval  of  revisions  to 
the  State  Implementation  Plan  (SIP)  for 
the  State  of  New  Hampshire  concerning 
regulations  for  the  control  of  volatile 
organic  compounds  (VOC).  EPA  is 
proposing  to:  1.  Approve  a  new 
regulation  for  rotogravure  and 
flexography  printing  and  revisions  to 
existing  regulations  covering  cutback 
asphalt  and  applicability;  2.  approve  in 
part  a  new  regulation  controlling 
refinery  leaks  and  >  revision  to  the 
compliance  schedules  regulation;  and  3. 
take  no  action  on  regulations  concerning 
coating  of  miscellaneous  metal  parts, 
leaks  ^om  tanks  trucks,  test  methods, 
and  the  application  of  the  "Bubble" 
concept.  The  intended  effect  of  this 
action  is  to  reduce  the  amount  of 
hydrocarbons  released  from  stationary 
sources,  thereby  decreasing  the  amount 
of  ozone  (a  component  of  "smog"] 
formed  in  the  atmosphere. 
DATE:  Comments  must  be  received  on  er 
before  June  25, 1962. 
AOOMCSSES:  Comments  may  be  mailed 
to  Hariey  F.  Laing,  Chief.  Air  Branch. 
Room  1903,  JFK  Federal  Building. 
Boston.  Massachusetts  02203. 

Copies  of  the  New  Hampshire 
submittal  and  B>A's  evaluation  are 
available  for  public  inspection  during 
normal  business  hours  at  the 
Environmental  Protection  Agency. 
Region  I,  Air  Branch.  Room  1903,  JFK 
Federal  Building.  Boston,  Massachusetts 
02203;  Public  Information  Reference 
Unit,  and  Air  Resources  Agency.  Health 
and  Welfare  Building,  Hazen  Drive. 
Concord,  N.H.  03301. 
FOR  FURTHER  INFORMATION  CONTACT. 
Alan  E.  Dion.  (617)  223-5630. 
SUPPIEMENTARY  INFORMATION:  In  the 

April  11, 1980  Federal  Register  (45  FR 
24869)  EPA  conditionally  approved  the 
ozone  attainment  plan  for  ttie 
Merrimack  Valley — Southern  New 
Hampshire  Interstate  Air  Quality 


Control  Region.  Continued  approval  of 
the  ozone  portion  of  New  Hampshire's 
SIP  depends  in  part  on  the  adoption  and 
submittal  of  Reasonably  Available 
Contirol  Technology  (RACT) 
requirements  for  the  sources  covered  by 
the  first  group  of  Control  Technique 
Guidelines  (CTGs)  issued  between 
January.  1978  and  January,  1979.  EPA 
published  the  CTGs  in  order  to  assist 
the  states  in  determining  RACT.  The 
recommended  emission  limitations 
contained  in  the  CTGs  are  a 
"presumptive  norm",  that  is,  they  are 
emission  limitations  which  EPA  beUeves 
may  be  attained  by  applying  RACT. 
EPA  acknowledges  that  what  is  RACT 
for  a  general  source  category  may  not  be 
reasonably  available  for  a  particidar 
source  or  even  several  sources  within  a 
source  category.  It  is  EPA  policy  to 
accept  as  part  of  a  state's  VOC  control 
strategy,  emission  limitations  for 
particular  sources  or  source  categories 
which  are  different  from  the  EPA- 
recommended  number,  if  such  new 
emission  limitations  are  based  upon 
documented  evaluations  of  what  is 
reasonably  available  control  technology 
for  each  source  or  groups  of  sources 
within  the  soiirce  category. 

On  August  17, 1981  the  state 
submitted  new  rules  dealing  with  two 
Group  n  VOC  categories  (coating  of 
miscellaneous  metal  parts,  and 
rotogravure  and  Sexography  printing); 
and  revised  existing  rules  concerning 
leaks  at  refineries  and  gasoline 
terminals,  and  the  use  of  cutback 
asphalt 

The  state  did  not  submit  regulations 
for  the  categories  of  perchloroethylene 
dry  cleaners,  coating  of  flat  wood 
paneling,  external  floating  roof  tanks, 
pharmaceutical  manufacturing  and 
pneumatic  rubber  tire  manufacturing. 
On  January  25, 1962,  however,  the  state 
submitted  a  letter  certifying  to  EPA  that 
it  has  no  sources  emitting  more  than  100 
tons  per  year  (TPY)  in  these  categories. 
Consequently,  New  Hampshire  will  not 
be  required  to  adopt  regulations 
covering  these  categories.  Also,  for 
reasons  explained  later  in  this  Notice, 
New  Hampshire  did  not  submit  a 
regulation  for  leaks  from  gasohne  tank 
trucks. 

These  current  regulation  submittals 
reflect  New  Hampshire's  recent 
recondification  from  Regulation  22  to 
Air  1204  for  VOC  control  regulation. 
However,  the  state  has  since  further 
revised  some  of  its  regulation  codes,  and 
some  of  the  code  numbers  referenced  in 
this  proposed  rulemaking  may  not  match 
the  numbers  presently  contained  in  the 
New  Hampshire  Code  of  Administrative 
Rules.  When  the  fully  amended 
regulations  are  formally  submitted  to 


EPA  Region  L  any  changes  resulting 
from  revisions  or  recodifications  will  be 
reflected  in  the  final  rulemaking. 
EPA's  proposed  actions  on  the 
submitted  regulations  are  discussed 
below: 

I.  Group  n  VOC  Regulations 

A.  Coating  of  Miscellaneous  Metal  Parts 

A  new  section  Air  1204.17  was  added 
to  control  emissions  from  the  coating  of 

miscellaneous  metal  parts  and  products. 
Although  this  regulation  is  consistent 
with  the  CTG  recommendations,  the 
state  has  indicated  that  it  does  not 
intend  to  require  that  a  source  electing 
to  install  add-on  controls  achieve  the 
same  reduction  as  would  occur  with  a 
low-solvent  compliance  coating, 
because  it  does  not  interpret  its 
regulation  on  a  "gallons  of  solids 
applied"  basis,  but  rather  interprets  it  on 
a  "gallons  of  coating  applied"  basis.  As 
discussed  in  a  May  5, 1980  memo  From 
Richard  Rhoads,  which  is  available  at 
the  locations  indicated  in  the 
ADDRESSES  section  of  this  Notice,  this  is 
not  equivalent  to  RACT  for  this  source 
category  and  EPA  cannot  approve  the 
regulation. 

Proposed  Action:  EPA  proposes  to 
take  no  action  at  this  time  on  Air  1204.17 
since  this  regulation  does  not  represent 
RACT  for  this  source  category. 

B.  Rotogravure  and  Flexography 

Printing 

A  new  section  Air  1204.18  was  added 
to  control  emissions  from  printing 
operations  which  employ  rotogravure  or 
flexografkhic  processes.  Elmissions  are 
limited  by  requiring  use  of  inks  whose 
liquid  fraction  is  75%  water.  This  rule  is 
RACT  for  this  category. 

Proposed  Action:  EPA  proposes  to 
approve  Air  1204.18. 

C.  Leaks  from  Petroleum  Refineries 

Air  1204.11  concerning  emission 
control  methods  for  petroleum  refineries 
was  amended  by  adding  subsection  (d), 
which  deals  with  leak  tightness 
requirements,  a  Group  II  category 
covered  by  the  CTG:  Control  of  Volatile 
Organic  Compound  Leaks  from 
Petroleum  Refinery  Equipment  The  rule 
is  consistent  with  this  CTG  except  that 
it  does  not  specify  any  monitoring  and 
reporting  requirements.  As  a  result  EPA 
proposes  to  approve  this  regulation,  but 
to  take  no  action  on  the  reporting  and 
monitoring  requirements  to  be  used. 

Proposed  Action:  EPA  is  proposing  to: 
1)  approve  Air  1204.11(d),  and  2)  take  no 
action  on  the  reporting  and  monitoring 
requirements  for  leaks  from  petroleum 
refinery  equipment. 
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D.  Leakt  from  Gasoline  Tank  Thicka 

New  Hampshire  did  not  lubmlt  a 
regulation  for  leaks  from  gasoline  tank 
trucks  and  vapor  collection  systems. 
Northeast  States  for  Coordinated  Air 
Use  Management  (NESCAUM).  which 
includes  the  six  New  England  states 
plus  New  York  and  New  Jersey,  has 
identified  several  problems  associated 
with  developing  regulations  in  a  highly 
urbanired  area  such  as  the  Northeast 
where  the  states  are  so  small  that  there 
is  a  significant  amount  of  interstate 
gasoline  transport  by  tank  trucks. 
NESCAUM  is  working  with  EPA  to  try 
to  develop  a  suitable  control  strategy 
which  will  be  consistent  regionwide. 

Proposed  Action:  EPA  proposes  to 
take  no  action  on  this  matter  at  the 
present  time,  but  will  continue  to  work 
with  NESCAUM  so  the  state  can 
develop  and  submit  a  satisfactory 
approach  to  gasoline  tank  truck  control 
to  EPA  by  July  1. 1982. 

n.  Revisions  to  Group  I VOC 
ReguJations 

A.  Control  of  Cutback  and  Emulsified 
Asphalts 

The  state  revised  Air  1204.12 
controlling  the  use  of  cutback  asphalt 
and  added  a  new  Air  1204.13  dealing 
with  the  use  of  emulsified  asphalt 
While  the  restrictions  on  cutback 
asphalt  are  consistent  with  EPA 
guidelines,  the  amounts  of  solvent 
allowed  in  emulsified  asphalt  exceed 
the  EPA  recommendations.  The  state 
allows  7%  solvent  in  seal  coats  or  chip 
seals  when  dusty  or  dirty  aggregate  is 
used,  8%  when  emulsified  is  mixed  with 
open  graded  aggregate  not  well  washed, 
and  15%  when  mixed  with  dense  graded 
aggregate.  The  CTG  recommends  3%.  8% 
and  12%,  respectively.  EPA  is  proposing 
approval  of  the  slightly  higher  state 
limits  and  is  soliciting  comments  on  this 
proposed  action. 

Proposed  Action:  EPA  proposes 
approval  of  Air  1204.12  and  1204.13. 

m.  General  VOC  Regulations 

A  Test  Methods 

In  New  Hampshire,  compliance 
testing  for  stationary  sources  regulated 
under  Air  1204  is  authorized  by  Air  802. 
Air  802.04  requires  that  test  methods  be 
approved  by  either  the  EPA  or  the  Air 
Resources  Agency.  The  state  has  not 
adopted  any  test  methods  nor  made 
reference  to  the  particular  test  methods 
to  be  utilized,  and  has  not  committed  to 
utilizing  only  EPA-approved  test 
methods.  This  regulation  is  not 
approvable  as  presently  written,  and 
was  not  submitted  as  part  of  the  SIP. 


Therefore.  Air  1204  lacks  appropriate 
test  methods. 

Under  40  CFR  S2.12(c).  in  cases  where 
a  state  has  not  adopted  specific  test 
methods  as  part  of  its  SIP,  the 
appropriate  test  methods  prescribed  in 
40  CFR  Part  60  shall  be  applied. 

Proposed  Action:  EPA  proposes  to 
take  no  action  on  test  methods  at  the 
present  time,  but  will  continue  to  apply 
published  EPA  test  methods  as 
prescribed  in  40  CFR  Part  60. 

B.  Compliance  Schedules 

Air  12M21  has  been  eiqianded  to 
indicate  compliance  schedules  for  all 
categories  covered  under  Air  1204, 
including  Group  II  VOC  sources.  It 
requires  a  compliance  date  which  is  as 
expeditious  as  possible,  but  no  later 
than  December  31, 1962,  except  that 
sources  may  be  granted  further 
extensions  for  good  cause  until 
December  31, 1987.  EPA  has  given 
approval  to  compliance  schedule 
regulations  for  other  Region  I  states 
which  may  allow  compliance  extensions 
past  December  31, 1982,  but  no  later 
than  July  1, 1985.  However,  the  New 
Hampshire  regulation  allows  extensions 
to  the  end  of  1987.  EPA  feels  this  is  an 
unreasonably  long  delay  considering  the 
current  availability  of  low  solvent 
coatings  and  control  technology. 
Therefore.  EPA  proposes  to  approve  this 
regulation  provided  that  compliance 
schedules  for  sources  that  will  not  be  in 
compliance  by  December  31. 1982  be 
submitted  to  EPA  for  approval  as 
source-specific  SIP  revisions. 

Proposed  Action:  EPA  proposes 
approval  of  Air  1204.21  provided  that 
compliance  schedules  which  extend 
compliance  beyond  December  31. 1982 
are  submitted  to  EPA  as  source-specific 
SIP  revisions. 

C.  Bubble  Concept 

Air  1204.01  allows  the  use  of  a 
"Bubble"  as  detailed  in  Air  609  to 
achieve  compliance.  Air  609  has  not 
been  submitted  to  EPA  for  approval  as  a 
revision  to  the  SIP.  Hie  use  of  any 
bubble  must  comply  with  the  EPA 
criteria  as  contained  in  the  April  7, 1982 
Federal  Register  (47  FR 15076).  The  New 
Hampshire  bubble  regulation  does  not 
satisfy  all  those  criteria,  but  states  that 
individual  bubble  plans  must  be 
submitted  to  EPA  as  revisions  to  the  SIP. 

Proposed  Action:  EPA  proposes  to 
take  no  action  on  Air  1204.01,  with  the 
understanding  that  individual  bubbles 
will  be  submitted  to  EPA  as  SIP 
revisions. 

D.  Limits  to  Applicability 

Air  1204.03,  dealing  with  the  limits  to 
applicability  of  the  VOC  categories,  was 


amended  to  exempt  solvent  metal 
cleaning  and  printing  sources  whose 
combined  operations  total  less  than  100 
TPY.  Generally,  EPA  allows  such 
exemptions  for  printers  but  not  for 
degreasers.  However,  since  New 
Hampshire  is  a  rural  nonattaihment  area 
and  is  expected  to  attain  the  NAAQS  for 
ozone  by  December  31, 1982.  all  sudi  100 
TPY  exemptions  are  acceptable. 

Proposed  Action:  EPA  proposes  to 
approve  Air  1204.03. 

All  conunents  received  will  be 
available  for  inspection  at  EPA's  Region 
I  office.  Room  1903,  JFK  Federal 
Building,  Boston,  Massachusetts  02203. 

Pursuant  to  the  provisions  of  5  U.S.C 
605(b)  the  Administrator  has  certified 
that  SIP  approvals  under  Sections  110 
and  172  of  the  Clean  Air  Act  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  46 
FR  8709  Oanuary  27. 1981).  The  attached 
rule,  if  promulgated,  constitutes  a  SIP 
approval  under  Sections  110  and  172 
within  the  terms  of  the  January  27. 1981 
certification.  This  action  only  approves 
state  actions,  and  as  such  imposes  no 
new  requirements. 

Under  Executive  Order  12291.  EPA 
must  judge  wdiether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirements  of  the  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  proposes  acceptance  of 
regulations  already  promulgated  by  the 
State  of  New  Hampshire,  and  imposes 
no  new  requirements. 

This  proposed  regulation  was 
submitted  to  the  C^ce  of  Management 
and  Budget  for  review  as  required  by 
Executive  Order  12291. 

The  Administrator's  decision  to 
approve  or  disapprove  the  plan 
revisions  will  be  based  on  whether  they 
meet  the  requirements  of  Sections 
110(a)(2)(A}-(K)  and  110(a)(3)  of  the 
Clean  AJr  Act  as  amended,  and  EPA 
regulations  in  40  CFR  Part  51. 

List  of  Subjects  In  4D  CFR  Part  52 

Air  pollution  control  Ozone.  Sulfur 
oxides.  Nitrogen  dioxide.  Lead. 
Particulate  matter.  Carbon  monoxide. 
Hydrocarbons. 

(Sees.  110(a)  and  3(n(a)  of  the  Clean  Air  Act 
as  amended  (42  U.S.C  7410(a)  and  7001(a))) 

Dated:  March  1. 1962. 
Leslie  Carotken. 
Regional  Administrator. 

[FR  Doc  B-14307  Fllad  S-O-tt  MiMf 
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40  CFR  Part  180 

[PP  6E1912/P231;  PH  FRL  212»-«1 

Benomyl;  Proposed  Tderanc* 

agency:  Environmental  Protecti<Hi 
Agency  (EPA). 
Acnoic  Proposed  rale. 

summary:  This  notice  proposes  that  a 
tolerance  be  established  for  the 
combined  residues  of  the  fungicide 
benomyl  and  its  metabohtes  in  or  on  the 
raw  agriculttiral  commodity  avocados  at 
3  parts  per  miUion  (ppm).  The  proposed 
amendment  to  estabUsh  a  maxim  am 
permissible  level  for  residues  of  the 
fungicide  in  or  on  the  commodity  was 
submitted  by  the  Interregional  Research 
Project  No.  4  (IR-4). 

DATE:  Comments  must  be  received  on  or 
before  ]une  25, 1982. 
ADDRESS:  Written  comments  to:  Donald 
R.  Stubbs,  Emergency  Response  Section, 
Registration  Division  (TS-7fl7C], 
Environmental  Protection  Agency.  401 M 
St,  SW.,  Washingtm,  DC  2046a 
FOR  FURTHBI  WTORMATICII  CONTACT. 
DonaldStubbs  (703-657-7700)  at  the 
above  address. 

SUPPLEMENTARY  MPORMATKMC  Tbe 
Interregional  Research  Project  No.  4  (IR- 
4],  New  Jersey  Agricultural  Experiment 
Station.  P.O.  Box  231.  Rutgers 
University,  New  Brunswick.  NJ  08903, 
has  submitted  pesticide  petition  number 
6E1812  to  EPA  on  behalf  of  the  IR-^ 
Technical  Committee  and  the 
Agricultural  Experiment  Station  of 
Florida. 

This  petition  reqiiested  that  the 
Administrator,  pursuant  to  section 
40a(e)  of  the  Federal  Food.  Drt«.  and 
Cosmetic  Act  propose  the 
establishment  of  a  toloance  for  the 
combined  residues  of  the  fungicide 
benomyl  (methyl  l-{butylcarbamoyl]-2- 
benzimidazole  carbamate)  and  its 
metabolites  containing  the 
benzimidazole  moiety  (calculated  as 
benomyl]  in  or  on  the  raw  agricultural 
commodity  avocados  at  3  ppm.  This 
represents  an  increase  in  tfaiie  existing 
tolerance  level  of  1  ppm  for  avocados. 

A  comprehensive  review  of  the  data 
available  for  the  chemical  was 
conducted  in  connection  with  tfie 
Rebuttable  Presumption  Against 
Registration  (RPAR)  for  beaaomyl  which 
was  published  in  the  Fedand  Ragistar  of 
December  6. 1977  (42  FR  61788). 

This  presumption  was  based  on 
information  indicating  that  benomyl 
posed  the  risks  of  mutagenicity  (point 
mutation  and  non-disjunction), 
spermatogenic  depression  and 
teratogenic  effects,  acute  toxicity  to 
aquatic  organisms  and  significant 


population  reduction  in  nontarget 
organisms.  On  August  30, 1979  (44  FR 
51166),  the  Agency  published  a 
Preliminary  Notice  of  Determinatioa. 
which  concluded  that  benomyl 
continued  to  pose  the  risks  noted  above 
with  the  exception  of  point  mutations 
and  significant  population  reductions  in 
nontarget  organisms.  In  this  Notice  and 
the  accompanying  Position  Document 
2/3,  the  Agency  weighed  the  risks  and 
benefits  of  use  together,  and  determined 
that  certain  modifications  to  the  terms 
and  conditions  of  use  were  necessary  to 
reduce  the  risks  of  use  to  applicators. 

Subsequent  to  these  findings,  data 
have  been  made  available  indicating 
that  benomyl  is  oncogenic  and 
additional  teratogenic  tests  have  been 
submitted.  A  re-review  of  the  presently 
registered  uses  of  benomyl  in  light  of  the 
oncogenic  and  teratogenic  adverse 
effects  is  currently  being  performed. 

EPA  has  established  30  mg/kg  of  body 
weight/day  as  the  provisional  NOEL 
(no-observed-effect  level],  based  on  the 
teratogenicity  studies  evaluated  to  date. 
The  estimated  daily  dose  to  a  00-kg 
woman  resulting  from  3.0  ppm  benomyl 
residue  on  avocados  is  0.4  per  day.  This 
results  in  a  safety  margin  of  over  4500. 
The  Agency  acknowledges  that  dietary 
serving  sizes  may  vary  and  that  the 
NOEL,  when  finally  established,  may  be 
as  much  as  an  order  of  magnitude  kmer. 
However,  considering  these  variables 
and  a  more  conservative  NOEL,  the 
margin  of  safety  is  anticipated  to  be  at 
least  100. 

The  nature  of  the  residues  is 
adequately  understood  and  adequate 
analytical  procedures  (fhiorometric  or 
high-pressure  chromatography  using 
ultraviolet  detection)  are  available  for 
enforcement  purposes.  Secondary 
residues  are  not  expected  in  or  on  meat 
milk,  poultry  or  eggs  since  neither  the 
avocado  nor  its  plant  byproducts  are 
used  in  feeds. 

Based  on  the  above  inframation 
considered  by  the  Agency,  the  tolerance 
established  by  amending  40  CFR  Part 
180  would  protect  the  public  health.  The 
pesticide  is  considered  useful  for  the 
purpose  for  which  the  tolerance  is 
sought  It  is  pn^osed.  therefore,  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
Buomitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodoitidde 
Act  (FIFRA]  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  tfiis  notice  in  the  Pedara^ 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 


accordance  with  section  406(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  "[PP  6E1812/P23ir.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Emergency  Response  Section, 
Registration  Division,  at  the  address 
given  above  from  8iX)  a jn.  to  4:00  pjiL, 
Monday  through  Friday,  except  legal 
holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  fnun  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
534,  94  Stat  1164.  5  U.S.C  601-612).  tbe 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolra'ance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  RagMer  of  May  4, 1981  (46 
FR  24950). 

(Sec.  40e(e).  68  Stat  514  (21  U.S.C  S4ee(e))) 

List  of  SubjecU  in  40  CFR  Part  in 

Administrative  practice  and 
procedures,  Agricidtural  commodities. 
Pesticides  and  pests. 

Dated  May  14, 1982. 

Douglas  D.  Caaipl, 

Director,  Registration  Division,  Ofpoa  of 
Pesticide  Programs. 

PART  180— TOLERANCES  AND 
EXEIIPTIONS  FROM  TOLERANCES 
FOR  PESnaOE  CHEMICALS  IN  OR  ON 
RAW  AGRICULTURAL  COMMODITIES 

Therefcva,  it  ia  propoaed  that  40  CFR 
180.294  be  amended  by  increaaing  the 

current  tolerance  level  for  the  raw 
agricultural  commodity  avocados  to 
read  as  foUows: 


i180J94    Banomyttalarancaato 
raaiduaa. 

r 

C»»n<«» 

-a? 

a 
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40  CFR  Part  180 

[PP  6E1794/6E1800/8C2103/9E21S7/P21*; 
PH-fRL  2139-1] 

■winyi  raramion;  iropoMO 
TolerancM 

iMKNCV:  BnviroiuBental  Protectioii 

Agency  CKPA). 

action:  Proposed  rale. 


;  Tbis  notice  reproposes  that  a 
tolerance  be  established  for  residues  of 
the  insecticide  methyl  parathion  [0,0- 
dimethyl>0-p-nitrophenyl 
thiophosphate)  in  or  oo  the  raw 
agricultural  commodity  parsley  and  at 
the  same  time  proposes  that  tolerances 
be  established  in  or  on  certain  raw 
agricultural  commodities.  These 

proposals,  to  establish  maiciiniiin 

pennissible  levels  for  residues  of  iv^Hi^ 
parathioa  on  the  commodities,  weie 
submitted  by  the  Interregional  Research 
Project  No.  4  (IR-4). 

OATE  Cotmnents  must  be  received  on  or 
before  )une  25, 1982. 
AOORESS:  Written  comments  to:  Donald 
R.  Stubbs,  Emergency  Response  Section. 
Re^stration  Division  (TS-767C), 
Environmental  Protection  Agency.  401 M 
St.  SW.,  Washington.  D.C  2Om0. 
TON  nnmiEii  mfokmation  comrikCT: 
Dcmald  Stabbs  (70»-657-7123}. 
SUPPUMCNTARY  INFORMATION:  EPA 

issued  a  notice  that  published  in  the 
Federal  Register  of  October  Z.  1978  (43 
PR  45412)  that  the  Interregional 
Research  Project  No.  4  (IR-4),  New 
Jersey  Agricultural  Experiment  Station. 
P.O.  Box  231.  Rutgers  University,  New 
Brunswick.  NJ  08003.  had  submitted 
pesticide  and  food  additive  petitions  (PP 
eEl756. 6E1762.  and  FAP  6H5128)  to 
EPA.  Pesticide  petition  6E1756, 
submitted  on  behalf  of  the  IR-4 
Technical  Committee  and  the 
Agricultural  Experiment  Stations  of 
California,  Florida,  and  New  Jersey, 
requested  that  the  Administrator 
propose  that  40  CFR  180.121  be  amended 
by  the  establishment  of  a  tolerance  for 
residues  of  the  insecticide  parathion 
(0, 0-diethyl-0-/>-nitrophenyi 
thiophosphate)  and  its  methyl  homolog 
in  or  on  the  raw  agricultural  commodity 
parsley  at  1  part  per  million  (ppm).  This 
petition  was  later  amended  to  limit  die 
proposed  tolerance  to  the  methyl 
homolog  of  parathion. 

IR-4  submitted  petitions  SE1762  and 
eH5128  on  behalf  of  the  1R-A  Technical 
Committee  and  the  Agricultural 
Experiment  Station  of  California, 
requesting  that  the  Administrator- 
propose  the  establishment  of  a  tolerance 
for  residues  of  the  insecticide  parathion 
and  its  methyl  homolog  in  fish  at  0.2 


p|Hn  (0B17B2)  resulting  from  application 
of  the  insecticide  to  waters  of  Clear 
Lake,  CaUfomia.  for  the  control  of  the 
Clear  Lake  gnat  Chaoboros  astictopus 
Dyar  and  Shannon,  in  programs 
conducted  by  the  Lake  County. 
California.  Moaquito  Abatement  District 
and  in  potable  water  derived  from  the 
Clear  Lake  region  with  a  tolerance 
limitation  of  0.01  ppm  (eH5128).  These 
petitions  were  later  amended  to  propose 
tolerances  for  residues  of  methyl 
parathion  only.  However,  at  thii  time, 
the  tolerances  proposed  in  6E17B2  and 
6H1528  are  not  being  reproposed 
pending  further  scientific  review. 

IR-4  has  also  submitted  pesticide 
petitions  8&180a  SE2103,  and  gE2137  to 
EPA  on  behalf  of  the  IR-4  Technical 
Committee  and  the  Agricultural 
Experiment  Stations  of  Idaho  and 
Washington  (6B1800}:  Arizona. 
Oklahoma,  and  Texas  (8E2103);  and 
New  York  (9E2137).  Those  petitions 
requested  that  the  Administrator, 
pursuant  to  section  406(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  propose 
the  establishment  of  tolerances  for 
residues  of  the  insecticide  parathion  or 
its  methyl  homolog  in  or  on  the  raw 
agricultural  commodities  lentils  at  1  ppm 
(6E1800);  guar  beans  at  0.2  ppm  (8E2103): 
and  birdsfoot  trefoil  forage  at  1.25  p|xn 
and  birdsfbot  trefoil  hay  at  5.0  ppm 
(9E2137].  These  petitions  were  later 
amended  to  bmit  the  proposed 
tolerances  to  the  methyl  homolog  of 
parathion. 

The  date  submitted  in  the  petitions 
and  all  other  relevant  material  have 
been  evaluated.  The  pesticide  is 
considered  useful  for  the  purpose  for 
which  the  tolerances  are  sought  The 
toxicological  data  considered  in  support 
of  the  proposed  tolerances  were  a  2-year 
rat  feeding  study  with  a  no-observed- 
effect  levd  (NOEL)  of  1  ppm:  a  6-month 
dog  feedii^  study  with  a  NOEL  of  0J05 
milligram  (mg]/ldiogram  (kg)  of  body 
weight  (bw]/day  or  2ppm:  a 
multigeneration  rat  reproduction/ 
teratology  study  wiUi  a  NOEL  of  10  ppm: 
and  a  human  volunteer  oral  ingestion 
study  with  a  NOEL  of  0.1  mg/kg  of  bw/ 
day,  which  is  equivalent  to  about  4  ppm 
based  on  the  whole  diet  of  humans. 

On  May  25, 1979,  the  Nd  made 
available  (44  FR  30448)  die  report  on 
bioassay  of  methyl  parathion  for 
possible  carcinogenicity.  It  was 
concluded  that  under  the  conditions  of 
this  bioassay,  methyl  parathion  was  not 
carcinogenic  for  the  strain  of  F344  rats 
or  B6C3F1  mice  of  either  sex.  On  the 
basis  of  the  results  of  the  F344  rat  and 
B6C3P1  mouse  studies  with  methyl 
parathion  and  the  fact  that  the  non- 
carcinogenic  methyl  paratiiion  is  not 
expected  to  bioconvert  to  the  potentially 


carcteogenic  parathion.  dietary 
exposure  to  methsrl  paratiiion-treated 
commodities  does  not  a|ipear  io  poaa  an 
oncogenic  risL 

The  National  Cancer  fantitate  (NO) 
has  also  completed  a  study  on  ttw 
possible  cardnogenicity  erf  paratfaioo  (43 
FR  55467.  November  28, 1978).  and  it 
was  concluded  that  under  the  conditians 
of  this  bioassay,  parathion  was  not 
carcinogenic  to  the  strain  of  B8C3F1 
mice.  In  the  male  and  frtfmlff  strain  at 
Osbome-Mendel  rats  receiving 
parathion  in  their  diet  there  was  a 
higher  incidence  of  adrenocortical 
tumors  dian  in  pooled  or  historical 
controls,  suggesting  that  parathion  is 
carcinogenic  to  this  strain  of  rat 

On  the  basis  of  the  residts  of  die 
Osbome-Mendel  rat  study  with 
parathion.  the  Agency  considers  die 
lifetime  cancer  risk  from  dietary 
exposure  of  paratfaion-treated 
commodities  to  exceed  the  risk  criteria 
of  10"*.  The  Agency  will  reevaluate  all 
the  existing  tolerances  for  parathion 
now  that  the  final  report  and  vaUdation 
audit  of  the  laborataiy  records  on  the 
carcinogenicity  studies  are  avaflable. 
Tolerances  have  previoosly  been 
established  for  residues  in  or  oo  a 
variety  of  raw  agricultural  oommoditiea 
ranging  from  0.1  ppm  to  5  ppm.  JnrAitting 
parathion  or  its  methyl  homolog  in  or  on 
alfalfa  (fresh)  at  1.25  ppm  and  in  or  on 
alfalfa  hay  at  5  ppm. 

The  metabolism  of  methyl  parathion  is 
adequately  undentood  and  an  adequate 
analytical  method  (gas  chromatography 
using  either  electron  capture  or  flame 
photometric  detection)  is  available  for 
enforcement  purposes.  Birdsfoot  trefoil 
is  not  a  human  food  nor  poultry  feed 
item  and  considering  the  rapid 
degradation  of  methjd  parathion  in 
rumen  fluid  and  the  absence  of  residues 
in  milk  from  feeding  of  greater  than  10 
ppm  of  methyl  parathion  to  dairy  cattle, 
we  consider  the  use  of  methyl 
parathion-treated  trefoil  hay  as  animal 
feed  to  fall  within  category  3  of 
§  180.6(a)  in  regard  to  meat  and  milk. 

The  acceptable  daily  intake  (ADI)  for 
parathion  is  04X)5  mg/kg  of  bw/day  with 
regard  to  chronic  effects  other  than 
oncogenicity.  The  ADI  is  based  oo  the  2- 
year  rat  feeding  study  (NOEL  of  0.05 
mg/kg/day]  and  uses  a  10-fold  safety 
factor.  The  maximum  permitted  intake 
(MPI)  for  a  60-kg  human  is  calculated  to 
be  0.3000  mg/day.  The  dieoretical 
maximum  residue  contributitm  (TMRC) 
from  existing  tolerances  for  a  1.5  kg 
daily  diet  is  calculated  to  be  0.5719  mg/ 
day.  The  total  percentage  increase 
added  to  the  existing  TMRC  by  die 
proposed  tolerances  is  less  than  ooa 
percent 
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In  light  of  the  above  information,  the 
Agency  proposes  to  establish  the 
requested  tolerances  for  residues  of 
methyl  parathion  only.  Such  tolerances 
established  by  amending  40  CFR  Part 
180  would  protect  the  public  health.  It  is 
proposed,  therefore,  that  the  tolerances 
be  established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA]  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  on  or  before  June  25, 
1982,  that  this  rulemaking  proposal  be 
referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e]  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  dociunent 
control  number.  "[PP  6E1756/6E1800/ 
8E2103/9E2137/P219]."  All  written 
comments  filed  in  response  to  this 
petition  will  be  available  for  public 
inspection  in  the  office  of  Donald  Stubbs 
from  8:00  a.m.  to  4:00  p.m.,  Monday 
through  Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Exectitive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L,  9&- 
534,  94  Stat.  1164.  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

(Sec  40e(e],  68  Stat.  514  (21  U.S.C  346a(e]]] 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedures.  Agricultural  commodities, 
Pesticides  and  pests. 

Dated:  May  14. 1962. 

Dou^  D.  Campt, 

Director.  Registration  Division,  Office  of 
Pesticide  Programa. 

PART  ISO-TOLERANCES  AND 
EXEMPTIONS  FROM  TOLERANCES 
FOR  PESTICIDE  CHEMICALS  IN  OR  ON 
RAW  AGRICULTURAL  COMMODITIES 

Therefore,  it  is  proposed  Uiat  40  CFR 
100.121  be  revised  to  read  as  follows: 


Sl8ai21    ParatMon  or  its  methyl  homolos; 
tol«ranc«s  for  resMuo*. 

(a)  Tolerances  are  established  for 
residues  of  the  insecticide  parathion  [O, 
O-diethyl-Op-nitrophenyl 
thiophosphate)  or  its  methyl  homolog  in 
or  on  the  following  raw  agricultural 
commodities: 


CotranodWe* 


Sofghuro... 

Sorghum  foddv.. 


Sorghufn  foraga.. 

Soybeans 

Soybean  hay.. 

Spinach _ 

Squash 

,  Strawberries... 


Conraodttea 


AHaHa  (ireaM. 
AHaHahay 

Aknonds .»«.»». 


Aknondhuli. 


Aprico«a.._. 
AftichoKoa.. 


Avocadoa.. 


Bailay.. 


Beets  (4«i1h  or  aiHhaut  topa)- 
Beel  greens  (akxw)„ 
Blackberriea.. 
BlueberTies  (huddabarrlas)- 

Boysenbsrrtsa. 

Broccoi ... ,1 


Bmasatsipioula. 
Beets,  sugar.. 


Beets,  sugaf  (lopt).. 
Cabbage 


Carrots.. 
CauMlowar.. 

Catary 

CharTia8...». 


CKnjs  fruits.. 

Clo««r _._ 

Colanls 

Com _ 

Conv 


Cottonsesii, 


Cucumbors.. 


Currants.. 
Dates 


Eggplants 

Endhre  (aaaarot^. 

Fig* 

Rfcsfts 

Qailc 


Goosebarriaa.-. 

Qrapes -. 

Grass  (terag^.. 
QuavM 


K«ls 

KohlraU- 


Latluoa.. 


Loganbarrtaa- 


Mustard  graans- 
Musiardsaad— 


Oats 

Ofcra..-.. 

Onlont.. 


rararapa  (wnn  or  wanoul  top8|« 
I  (atone) 


Peanuts.. 


Pluma  (frasit  puwa).. 


PumpWna. 
Qukwaa 


Radshaa  (wUh  or  aMhoui  lopa) .. 

nadWi,  lopa 

Rape  saad.-. ■ 

Raspberrtas 

Rica 


Rirtabagsa  (sMh  of  wNhoul  lopa). 
RutabaQa  topa^.— 


*  Summer  squash..... 

Sugarcarie 

Sugarcane  loddsr„ 


a7s 


26 
1W) 


Sugarcane  forage .. 
SunlkMrer  seed.. 
Sweet  poialoaa.. 
Swiss  chard ...— . 
Tomatoes 


1(N) 
1(N) 


OS 


1W) 


0.1(N) 


0.2 


Turnips  (mtti  or  wMlKwt  tops). 

Turnip  greens 

Vetch 

Walnuts 

Wheal 


Youn^berrlas  . 


0.1N 

3 

S 


0.1(N) 

0.1(N) 

0.1(N) 

0.2 

0.1M 

1 

1 

1 

1 

1 

0.1(N) 

1 

1 


(b)  Tolerances  are  established  for 
residues  of  the  insecticide  O.  O-diethyl- 
O-p-nitrophenyl  thiophosphate  (the 
methyl  homolog  of  parathion)  in  or  on 
the  following  raw  agricultural 
commodities: 


Commodiiaa 

Parttpar 
nMon 

■»■  .  -         -  "  . 

1.2S 

5 

Guar  beana 

03 

!■""•■ 

t 

Panlay                                                                  , 

% 

[FR  Doc  aZ-lsAl  FUed  5-Z5-SZ;  MS  am] 
BHXMG  CODE  WW-W-M 

^•^  40CFR Part  180 

[PP  0000/P237-DH-FRL  2131-7] 

Certain  Pesticide  Ctiemicals;  Proposed 
Tolerances 

aqency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  The  EPA  proposes  to  increase 
and  or  decrease  tolerance  levels  for  the 
pesticide  chemicals  malathion;  O.O- 
diethyl  0-(2-i8opropyl-6-metiiyl-4- 
pyrimidinyl)  phosporothioate;  methyl  3- 
[(dimetoxyphosphinyl)oxyjbutenoate. 
alpha  and  beta  isomers;  dioxathion; 
ethion;  2-chloro-l-(2,4-dichorophenyl] 
vinyl  diethyl  phosphate;  and  phosalone 
and  to  revise  certain  conmiodity 
descriptions.  The  proposed  amendments 
to  the  regulations  would  provide 
conformity  between  U.S.  tolerances  and 
tolerances  established  for  the  above 
pesticide  chemicals  by  the  Codex 
Alimentarius  Commission. 

DATi:  Comments  must  be  received  on  or 
AIM  before  June  25, 1982. 
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:  Written  comments  to  the 
designated  Product  Manager  (PM). 
Mailing  address  of  PM's:  Registration 
Division  (TS-767C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW,  Washington,  DC 
20460. 

row  PUHTHBt  mTOflMATKM  CONTACn 


UJS. 
tolar- 
anon 
(ppn* 


R  o.oai»n*  og-iwiJiiaw>i  a  imM^  t  tymiii^ 


AprioolB.. 


Beans,  map. 


•Mhyl  Hdnwttny- 

Iwlenoaia,  alpha 

andbeMaoman 

Ettiian_ —«—.„..«_« 


OiOMaaiion 
2-Ch(onj-1-<2.4. 
<*chonvlMny«  vkiyt 


laopropl<r  e  iweHiyt- 
4-pyiinikfel|fl) 


PhCMlona.. 


PMIIl 


Qaovga 
Lafto 
PM1S. 


Beets,  sugar,  nolB- 
Bee«s,  tops 

Btackbemas 

Btueberriea.. 


Boysenbentea.. 
Brocoofi.. 


Bnjssot  spfo^s,. 
Catobage 


(703-S57-e800) 


CauMotw „ 

CaWe.  tat  (pre4  appi).. 


— »~.  ,.»  v"^*^  ^^yi I.        

Catde.  nml  (W  baaia)  (p»«  «(i«_ 
Came,  mbiip  (tat  basis)  (pr»«  app4 . 

Celery 

CMna 

Colvds.. 


(n^^BT-HOat       oandaion. 


Com  rnc.  sweat  K  +  0MHff)_ 
Cranberries 


PM12. 


pm-6Sf-taBB^ 


SUmEMENTARV  INTOfMMTION:  The 

United  States  participates  in  the 
activities  of  the  Codex  Alimentarius 
Commission  (CAC),  which  is  concerned 
with  the  development  of  international 
food  standards,  including  tolerances  for 
pesticide  residues  in  food.  The  purpose 
of  this  organization  is,  in  general  to 
protect  oonsumer  health  and  ensure  fair 
practices  in  die  food  trade  while 
fostering  the  movement  of  agricultural 
products  across  international 
boundaries. 

As  the  last  step  of  the  Codex  process, 
countries  are  asked  to  accept  the 
proposed  tolerances.  Before  acceptance 
of  a  proposed  tolerance  by  the  United 
States,  it  must  be  determined  that  the 
proposed  tolerance  fully  complies  with 
the  requirements  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act,  and  a 
regulation  mn^t  have  been  promulgated. 
Accordingly,  the  EPA  has  proposed  diat 
tolerances  for  residues  on  the  listed 
insecticides  be  established  in  or  on  raw 
agricultural  commodities  as  follows: 


A.  MaMNo*  (aCUhMMiyt  «Ma(i»n^Mls  ol  dMM 


Brooood  (pr».H).. 


M  ao 


EndM 

Rgs 

KA 

Lettuce 

Mustard  graer«_ 

Nectarines 

Parsnips 

Peachet 

Ream 


Peas  with  pods  (dolorniiiMKi  on  pods 
after  rsmcMinB  any  abel  presani 


Peppers.. 

PSrwepples 

Pkms  (fresh  pnnas)- 
Radtobes 


Stteap,  tat  (prea  appD 

Sheep,  meat  (tat  basis)  (pr»e   .. 
Sheep,  mbyp  (tat  basi*)  (pvM  apB. 

Spinach 


Strawberrtea  »«_. 
Squaah,  sunanar_ 

Swiss  chard 

Tumipa,  rooM 

Walaraess 


d 


OS 
0.$ 
OS 
OS 
OS 
0.7 

ts 

OS 
OS 
0l7 
0.7 
0.7 
0.7 
0.7 

a7 

OJ 

0.7 
0.7 
0.7 
0.7 
OS 

a7 

OS 

a7 

0.5 
0.7 

a7 

0.7 
0.S 
0.5 
0.7 

as 


05 

0.5 
0.5 
OS 
0.5 
OS 
0.7 
0.7 
0.7 
0.7 
0.5 
0.5 

a7 

0.5 
0.7 


0.75 
0.75 
•  75 
0,75 

aTs 
a75 
a75 
a75 

0.75 

aTs 

0.75 
0.7S 

a75 

0.75 
0.75 
0.7S 
0.75 
0.75 
a7S 
0.75 
a75 

a7s 

0.75 
0.7S 
0.75 
a75 
a75 
0.75 
a75 

a75 

075 

a75 


0.7S 

a75 

0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 
0.75 

a7s 
a75 
a75 

0.75 


_1_ 


U.S.  tolerances  are  currently 
expressed  as  catde  mbyp  (pre-alaughter 
application  (pre-s  appli));  cattle,  meat 
(pre-s  appli)  at  0.75  ppm  and  sheep, 
mbyp  (pre-s  apph);  sheep,  meat  (pre-s 
applij  at  0.75  ppm.  For  purposes  of  these 
proposed  tolerances,  the  US. 
description  for  meat  is  being  revised  to 
incorporate  the  "fat  basis"  concept 
which  makes  it  compatible  with  the 
Codex  description. 


tolerance  in  or  on  citrus  fruit,  whereas 
the  current  U.S.  tolerance  is  for  residues 
in  or  on  the  individual  commodities 
grapefruit,  lemons  and  oranges  at  0.25 
ppm.  For  consistency  with  the  Codex 
^oup  tolerance  for  citrus,  the  individual 
U.S.  citrus  tolerances  are  being  revised 
to  the  citrus  grouping  pursuant  to  40  CFR 
180.34  (f). 


D.  Duulaui  (2,3-p<iaanecahnl-S.Sf#  (OtO- 
tiethylphoaphnrnrWWuatall  inowrad  Ironi  •■  aaa  of  •• 
■roMiada  corapoead  of  a  mtmm  al  ««n*WM^  n 
percani  a<  its  ow  and  aanstaainars  and  K«aa*MMbao 
loll  ■ 


Stone  MIS. 


aiW 


•L14M 


E.  Elhion  (aaO-.Cr^straatiyt 

bsphospTiuiwttl 
tC(( 
phoapharaMoa*^ 


» 


CensLM 

Catae,  meal  (tal 
Cattle,  ntiyp 


25 
ZS 

tJO 


u 

0.75 
IjD 


U.S.  tolerances  are  currently 
established  at  2.5  ppm  in  or  on  fat  of 
catde  and  0.75  ppm  in  or  on  meat  and 
meat  byproducts  of  catde.  For  purpoaet 
of  these  proposed  tolerances,  the  U.S. 
description  of  meat  is  being  revised  to 
incorporate  the  "fat  basis"  concept 
which  makes  it  compatible  with  the 
Codex  description. 


—        The  CAC  has  an  established  0.2  ppm 


U.S.  tolerances  are  cuirendy 
established  in  or  on  brazil  nuts,  bush 
nuts,  butternuts,  cashews,  chestnuts. 
filberts,  hazelnuts,  hickory  nuts, 
macadamia  nuts,  pecans,  and  walnuts  at 
0.05  ppm  (negligible  residue)  and  at  ai 
ppm  in  almonds  (N).  Codex  tolerances 
are  0.1  ppm  (limit  of  determination]  for 
chestnuts  and  pecans.  U.S.  tolerances 
are  being  revised  to  the  grouping  nuts 
pursuant  to  40  CFR  iao.34(f). 
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ConvnocSIlM 


Csnto,  flM,...« 
MMi(aniM 
Stwap.  «.._.. 


Based  on  consideration  given  the  data 
published  by  the  CAC  and  other 
relevant  material,  the  Agency  has 
concluded  that  the  residues  expected  to 
result  from  the  use  of  these  insecticides 
in  or  on  the  hsted  commodities  will  not 
pose  a  hazard  when  used  in  accordance 
with  the  label  directions.  It  is  proposed, 
therefore,  that  the  tolerances  be 
established  as  set  forth  below. 

When  the  proposed  Codex  tolerances 
are  compared  with  the  corresponding 
estabhshed  U.S.  tolerances,  it  can  be 
reasonably  concluded  that  chemical 
and/or  toxicological  differences 
between  the  two  sets  of  tolerances  are 
minor  and/or  insignificant  and  that  the 
proposed  tolerances  will  protect  the 
public  health.  Since  differences  between 
U.S.  tolerances  and  the  proposed  Codex 
tolerances  are  minor  and/or 
insignificant,  the  Agency  considers  the 
amendment  of  the  U.S.  regulations  for 
the  hsted  insecticides  to  conform  to  the 
Codex  proposed  tolerances  is  a 
nonsubstantive  administrative  change. 
However,  the  Agency  wishes  to  provide 
an  opportunity  for  public  comment  on 
this  proposal. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  hsted 
herein,  may  request  within  30  days  after 
publication  of  mis  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulations.  Comments  must 
bear  a  notation  indicating  the  document 
conti-ol  number,  "PP  0000/P237J".  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  for  public 
inspection  in  the  office  of  the  Product 
Manager  for  the  chemical  from  8:00  a.m. 
to  4:00  p.m.,  Monday  through  Friday, 
except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
534,  94  Stat.  1164,  5  U.S.C.  601-612),  the 
Administrator  has  determined  that 
regulations  estabUshing  new  tolerances 
or  raising  tolerance  levels  or 


estabhshing  exemption  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

(Sec.  408(d],  68  Stat.  514  (21  U.S.C.  34ea(e]]) 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure,  Raw  agricultural 
commodities.  Pesticides  and  pests. 

Dated:  May  14, 1982. 
Douglas  D.  Campt, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

PART  180— TOLERANCES  AND 
EXEMPTIONS  FROM  TOLERANCES 
FOR  PESTICIDE  CHEMICALS  IN  OR  ON 
RAW  AGRICULTURAL  COMMODITIES 

It  is  proposed  therefore,  that  40  CFR 
Part  180  be  amended  as  follows: 

1.  Section  180.111  be  amended  by 
revising  the  established  tolerance  for 
broccoU  (Pre-H]  to  read  as  follows: 

91M.111    MaiatMon;  tolerances  for 


Conwnocftttw 


*  *  * 


CCMIMIKMjUui 


P« 


BR>oool(Pr»>1).. 


'U 


'DacnaM. 

2.  Section  180.153  be  revised  to  read 
as  follows: 

1180.153  0, 0-Oi«t»iyt  0-<2  iaopropyt-«- 
metttyM-pyrlmMlnyO  ptiosptMirothioate; 
tolerances  for  reslduss. 

Tolerances  are  established  for 
residues  of  the  insecticide  0,0-diethyl 
0-(2-isopropyl-6-methyl-4-pyrimidinyl) 
phosphorothioate  in  or  on  the  following 
raw  agricultural  commodities: 


ConwnodUot 


AlWfa.  Irwh 

AKtfta.  htf 

Almoodi „ 

AHnonds,  hdto.. 
^PP**»- 


BwiwiM  (NMT  0.1  ppm  trial  tM 

pu^  sftcr  pMt  Is  rwnowd) 

Baarw,  long* 

Bmiw.  h«y.. 

D»in«,  gum.. 


piSMnt  In  ttw 


Baan*,  guar,  lonig*. 


B«ett.  roots... 


Beats,  sugar,  lop*.. 
Baats,  top* 


40.0 
10.0 
0.6 
3.0 
'0.5 

■as 

03 
2S.0 
10:0 

0.1 

0.1 
'0.B 
■0.5 

a7S 
■0.5 
10.0 

■a7 


Birdsfoot  trsfd.. 
Birdsloot  trvloll,  hay... 

Blackbanles 

Bkiebames 

Boysenbsnts* 

BroccoU 


BruaselB  tprouls.. 
Cabbag* 


Carrots 

Catae.  M  (pr»«  appi) 

Cattte,  meal  (fat  basis)  {pf.% 
Cama.  mbyp  (tat  basis)  (pr»« 


Cslary — 

Charrte*.. 
Oku* 


Ctovar  (Iresri).. 

Oovar,  hay. 

Coffee  bean*.. 

Colards „. 

Com,  forage.. 


Com  ()nc  sweek  k  -f  CWHR) .. 

Cottorw«ed „ _ 

Cowpeas 

Cowpeas,  forage  „ 

Cranberries 

Cucumbafs 

Dandelions. 


Endh«(< 


Orapaa 

Grass  (NMT  40  ppm  shal  rsmaki  24  hours  adar 

appi) 

Graas,  hay ........ ..»«... -™«.....-,....«-...™.«_... 


IWa- 

Ki«rt  (run 

Lespadeza.. 
tetluca 


Muehroonis ... 
Mustard  greena 


Ollvaa_. 
Onlona.. 


Paanms... 


Paarans,  loraga.. 
Peanuts.  hay„ 
Peanuts,  hulls .. 


Peavlne  hay „ 

Peavlnee „ 

Psat  «Mh  pods  (determined  on  peas  allsr 
Ing  any  sha*  present  when  marketed) 


Pineapples,  forage 

Plums  (fresb  prunes)  .„- 
Potakiea. 


Potatoes,  sweat.......... .« 

RadWws 

Raspberries _. 

Rutabagas 

Slieap,  lat  (pre-s  sppi) 

Slwap,  meat  (lat  baais)  (pr*.s  appi)... 
Sheep,  mbyp  (lat  basis)  (pra^s  appi).. 

Sorghum,  loraga ». 

Sorghum,  grain 

So^aene.- 

Soybeans,  lorsgs 

Spinach 

Squesh,  summer. _—_-._ 

SQuaslv  wintsf ...»....«.......».«.«.. 

f,i.   .1  .III II. 
ovBWDerTiea 

Sugarcarw... 

Smnaadwrd. 

Tomaloee 

Tumlpa,  roots, 

Tisrripa,  top*.. 

Wakiut* 


Parts  par 


40.0 
10.0 
■0.5 
'0.5 
'0.5 
'0.7 
■0.7 
■a7 

0.75 
■0.7 
■0.7 
■0.7 
■0.7 
■0.7 

0.75 
'0.7 
40.0 
10.0 

0.2 
'0.7 
40.0 
'0.7 

0.2 

0.1 

0.1 
■OS 

0.76 
'0.7 
'0.5 
'0.7 
'0.5 

OS 

0.75 

SO.O 
10.0 
0.75 
'0.7 
0.75 
1.0 
'0.7 
a78 
0.75 
0.7S 
'0.7 
'0.5 
1.0 
0.78 
0.75 
'0.5 
'0.7 
0.76 
40.0 
10.0 
10.0 
■0.5 
10.0 
25.0 

'0.5 
OS 
'0.6 
'0.5 
40.0 
'0.5 

ai 
ai 

■0.5 
■0.5 
0.75 

•a7 

■17 
'0.7 
10.0 

a76 

0.1 

0.1 
'0.7 
'0.6 

0.75 
'0.6 

0.76 
'0.7 

0.76 
'0.5 

0.76 

a5 
■0.7 


3.  Section  180.157  be  revised  to  read 
as  follows: 
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8180.157    ItothylS- 
[(difiMthoinrphospMnyOoxy]  butenoate, 
alpha  and  bata  (aomara;  tolarancaa  for 
raaMuaa. 

Tolerances  are  established  for 
residues  of  the  insecticide  methyl  3- 
[(dimethoxypho8phinyi)oxy]butenoate, 
alpha  and  beta  isomers,  in  or  on  the 
following  raw  agricultural  commodities: 


Apptor. 

Afliohokss .— ^->............^,> 

Beant 

Beets,  garden  (IncL  tope) 
iMrttelooC  trstoC  lora 
BinMoot  troCol,  hay. 

Brocooli „.. 

Bmsools  jpfouta - TTTiiii 

Ci^ibaga 

Ovrott 

CiuMamtt..^ 

Cetery > 

Cherries       ,  ,  

Oku* ^. 

Clover ,_ 

Coianto.,,. -  , 

Com,  tUU,  torage 

Com,  grain,  Md 

Com.  pop,  toage 

Corrv  pop.  gnaln„„ 

Com,  Mveek  (K  +  CWHR) 

Com,  iweet  forage 

Cuoumbere  ._.„ 

Eggptaro .. 

Qrap««_ 

Kale 

Utkica 

Metone  OncL  canlakMMe,  horwydew, 
malenekn  (telaiiimeO  on  Ihe 


Otoa 

Onkxw  (green).. 


Peachee.. 


Peavlnee. 


Pkjma ,__., 

Polatoea 

Raipberrlee...,..-. 
Sorghum,  torage. 
Sor^um,  grain  — 

Spinach 

Squeeh,  ajmntr.. 


Tumlpa.. 


TurrUpa,  tope 

WakM*  (deMrtninad  on  the  nu  meats  wNh  shel 

removed)..... 

Walwmeton 


IjO 

OS 

1i> 

0.2S 

Mt 

IX) 

1.0 

1.0 

1.0 

1.0 

a2S 

1.0 
1.0 
1.0 
0.2 
1.0 
1.0 
1.0 
0.2S 
1X> 
0.2S 
OSS 
14) 
'Oi 
0.2S 
0.5 
1.0 
M 


03 
1A 
0.2S 
0.2S 
1.0 
1X> 
03 
OfS 
13 
0.29 
13 
0.29 
13 
13 
13 
13 
0.29 
13 
•0.2 
0.29 
13 

0.29 
03 


4.  Section  180.171  be  amended  by 
revising  the  established  tolerance  for 
stone  fruits  to  read  as  follows: 

8180.171    Oto>tttl)ion;tolarancasfor 


Slona  liuRs.. 


•0.1M 


5.  Section  180.173  be  revised  to  read 
as  follows: 

818ai73    EtMon;  tolarancaa  for  raaiduea. 

Tolerances  are  established  for 
residues  of  the  insecticide  ethion 
taaCT'.O'-tetraethyl  S,5'-methylene 
bisphosphorodithioate)  including  its 
oxygen  analog  (5- 

[[(diethoxyphosphinothioyljthio]  methyl] 
0,0-diethyl  phosphorothloate)  in  or  on 
the  following  raw  agricultuj'al 
commodities: 


CommodSee 


Almond  huto. 


Aprloots.. 


Catda,  lac.^ 


CaWa,  meat  (lal 
Cattle,  mbyp 

Chsalnuls  »«». 


OkuslnM— 
Com,  toddar.. 


Com,farsgs- 
Com,| 


CoQmaed- 
Cucumbers. 
EQO*- 


Eggptams. 


QoaM,M 

Goals,  meat. 
Qoals,  mbyp... 
Qrapea-— _ 
Hogi^  iBl. 


Hogs.  inaaL. 


Horaea,  1aL.». 
Horses,  meat.. 
,  mbyp.. 


IMk  let  (refledkig  (N)  raaiduea  in  n*)- 


Onians. 


Pkjms  (kash  prunsa) . 

Poultry,  (at 

Poufty,  meal 

Poultry,  mbyp 

Sheep,  fat 

Sheep,  meet 

Sheep,  mbyp 

Sorghunn,  forage 

Sorghum,  grain . 


Squash,  aunmsr.. 
*^iiiwit)eiiiea 


Wamuls- 


0.1 
5.0 
2.0 
0.1 
23 
23 
'23 
•13 
0.1 
0.1 
23 
143 
143 
0.1 
0.9 
OS 
0.2 
13 
0.1 
02 
02 
0.2 
23 
02 
02 
0.2 

at 

02 
0.2 
^0 
0.5 
13 
13 
13 
■iO 
0.1 
13 
13 
2.0 
0.2 
02 
0.2 
02 
02 
02 
2.0 
23 
OS 
23 
^0 

ai 


6.  Section  180.263  be  revised  to  read 
as  foUows: 

8180.263    Phoaalona;  tolarancea  for 


• 

Tolerances  are  established  for 
residues  of  the  insecticide  phosalone  (5- 
(6-chloro-3-(mercaptomethyl)-2- 
benzoxazolinone)  0,0-diethyl 
phosphorodithioate)  in  or  on  raw 
agricultural  commodities  as  foUows: 


Coii.a«.Na 

PMispar 

Ata>nri   k^ 

S03 

*rr^ 

KI3 

Aprirno 

193 

AMir««<k^ 

293 

ctam  U 

0.2S 

CmtUm  mt—t 

029 

CMlB  n*<yp 

#29 

ni«ta. 

193 

nta.hdt. 

S3 

GTMta   w 

029 

rvM.  n,^. 

029 

Grmt^m*^       

029 

(V.pi» 

103 

Hngi,  IK 

429 

Hng>,  maft 

029 

V29 

Honoa  W 

029 

HnrMS,  mi^t 

0.29 

A2f 

1S3 

Ni^                

HL1 

Pamrh.. 

193 

!>>« 

103 

Pkans  (bafh  f»vnn) 

193 

Prttn^ 

0.1  #• 
029 

ShMp  M 

.<aiaap,  liia^ 

025 

429 

7.  Section  180.322  be  revised  to  read 
as  follows: 

8  180J22    a<aiioro-1.<2,4.dkWorDphan»l) 
1  diatfiyl  phoaphata,  ( 


Tolerances  are  established  for 
residues  of  the  insecticide  2-chloro-l- 
(2,4-dichlorophenc^)  vinyl  diethyl 
phosphate  in  or  on  raw  agricultural 
commodities  as  foUows: 


fniiaiiiWw 

'Hisr 

CiMm  W 

'02 

^00* 

0306 

RnM  M 

0306 

Hn^   M 

HnrM.   W 

0306 

im,  Wf~..uh.^ 

■03 

PnUlry   M 

ShMip  iai 

'02 

■Incroasa. 

(FK  Doc  8I-1«1?B  Filed  S.»-tt  »46  oi] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[BC  Dockat  Na  82-276;  RII-4060] 

TV  Broadcast  Stations  In  Billings  and 
Miles  CKy,  Mont;  Proposed  Changes  In 
Table  of  Assignments 

agency:  Federal  CommunicationB 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  action  proposes  to 
reassign  TV  Channel  *6  from  Miles  City, 
Montana,  where  it  is  reserved  for 
noncommercial  educational  use.  to 
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Billings,  Montana,  for  commercial  use. 

Also  Channel  10  would  replace  Channel 

6  in  Miles  City  as  the  noncommercial 

educational  channel. 

DATES:  Comments  must  be  filed  on  or 

before  July  5, 1982,  and  reply  comments 

on  or  before  July  2a  1982. 

ADDRESS:  Federal  Communications 

Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACH 

Philip  S.  Cross,  Broadcast  Bureau,  (202] 

632-7792. 

SUPI>t^MENTARY  INFORMATION: 

List  of  Subjects  in  47  CFR  Part  73 

Television. 

In  the  matter  of  amendment  of 
S  73.606(b),  Table  of  Assignments.  TV 
Broadcast  Stations.  (Billings  and  Miles 
City.  Montana):  BC  Docket  No.  82-276, 
RM-406a 

Adopted:  May  13, 1982. 
Released:  May  20, 1982. 

1.  The  Commission  has  under 
consideration  a  petition  for  rule  making 
filed  by  Comanche  Enterprises 
("petitioaer").  Petitioner  requests  that 
the  Television  Table  of  Assignments  be 
amended  to  reassign  Channel  *6  £rom 
Miles  Qty,  Montana,  where  it  is 
reserved  for  noncommercial  educational 
use,  to  Billings,  Montana,  for  commercial 
use  and  to  replace  Channel  '6  with 
Channel  10  in  Miles  City  as  the 
nonconunercial  educational  channeL 

2.  In  support  of  its  request,  petitioner 
states  that  the  proposal  complies  with 
all  Commission  rules  concerning 
minimum  mileage  separation  and  other 
technical  requirements.  Petitioner 
further  states  that  it  will  apply  for 
operation  on  the  channel,  if  it  is 
assigned  as  requested. 

3.  UHF  television  Channels  14  and  20 
are  currently  assigned  to  Billings  for 
commercial  operation  but  are  not  in  use. 
Petitioner  contends  that  "development 
of  these  existing  allocations  is 
impractical  because  of  the  surrounding 
mountainous  terrain  and  the  inherent 
disabilities  in  UHF  television  service 
which,  in  tandom,  prevent  effective 
signal  transmission  to  the  Billings 
community."  For  these  reasons, 
petitioner  asserts  that  the  third  major 
television  network  (NBC)  has  been 
unwilling  to  extend  aS^iation  to  Billings. 
The  city  now  has  two  VHF  commercial 
television  stations:  KTVQ  (Channel  2) 
(CBS  affiliate)  and  KULR-TV  (Channel 
8)  (ABC  affiliate).  VHF-TV  Station 
KOUS  (NBC  affiliate);  Hardia  Montana, 
fifty  miles  east  of  Billings,  broadcasts  its 
signal  to  Billings.  However,  petitioner 
alleges  that  the  signal  is  poor  in  quality 
due  to  a  large  ridge  between  the  KOUS 


transmitter  and  receiving  sets  in  Billings. 

4.  Petitioner  points  out  that  the 
Commissiaa  originally  assigned 
television  Channels  3,  *6  and  10  to  Miles 
City  in  1952  when  it  first  established  the 
Television  Table  of  Assignments.  Since 
that  time,  only  Station  KYUS  (NBC 
affiliate),  Channel  3,  has  become  fully 
operational.  Channels  *6  and  10  are 
currently  used  for  secondary  translator 
operations  which  rebroadcast  the 
signals  of  the  two  full  service  television 
stations  in  Billings. 

5.  Petitioner  emphasizes  that 
reassignment  of  reserved  Channel  6 
from  Miles  City  to  Billings  for 
commercial  use  "would  neither  preclude 
nor  impair  the  potential  development  of 
educational  service  in  Miles  City;"  that 
Channel  10  would  be  reserved  for  future 
noncommercial  educational  use  should 
the  demand  for  such  service  develop. 

6.  BUlings  (popxilation  66,798).  •  the 
seat  of  Yellowstone  County  (population 
108,035),  is  located  in  south  central 
Montana,  approximately  280  kilometers 
(175  miles)  southeast  of  Great  Falls, 
Montana.  Miles  City  (population  9,602), 
the  seat  of  Custer  County  (population 
13,109)  is  located  in  eastern  Montana 
approximately  215  kilometers  (135  miles) 
northeast  of  Billings. 

7.  The  assignment  of  an  additional 
VHF  channel  to  Billings  could  provide  a 
third  commercial  network  service  on 
VHF  chaimels.  We  have  previously 
found  such  use  of  the  spectrum 
desirable  as  opposed  to  putting  one  of 
the  network  affiliates  on  a  UHF  channeL 
See,  Medford,  Oregon,  43  FR  1503  (1977). 
We  also  note  that  the  Miles  City 
assignment  has  been  vacant  for  some  30 
years  and  we  beheve  that  it  would  be 
desirable  to  utilize  the  channel  now  that 
there  is  an  interest  in  its  use.  The 
possibility  of  a  noncommercial 
educational  station  at  Miles  City  will 
not  be  affected  since  we  also  propose  to 
switch  the  reservation  from  Channel  *6 
to  Chaimel  10. 

8.  Inasmuch  as  Billings  is  within  250 
miles  of  the  Canadian  border,  the 
concurrence  of  Canada  is  required  with 
respect  to  the  proposed  assignment. 

9.  In  view  of  petitioner's  showing 
herein,  the  Commission  concludes  that  it 
is  appropriate  to  propose  the  following 
requested  amendments  to  the  Television 
Table  of  Assignments,  §  73.606(b)  of  the 
Commission's  Rules,  for  the  commtmity 
listed  as  follows: 


CKr 

OvnnalNa 

PMnm 

PtapOMd 

Miles  city. 
Montana. 
Billings.  MonlHMu 

3-.  •6,10..._ 

ZaLMt.14.Md 
20 -f. 

3-,  MO 

ts,a.'ii.  i< 

indZO-f. 

'  Population  figure*  an  \akea  from  lbs  1900  U.S. 
Census  (Advance  Report^ 


10.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  continuing  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

11.  Interested  parties  may  file 
comments  on  or  before  July  5, 1982,  and 
reply  comments  on  or  before  July  20, 
1962,  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 

12.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  FlexibiUty  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  Television  Table  of 
Assignments.  S  73.e06(b)  of  the 
Commission's  Rules.  See,  CerUficalioa 
that  sections  603  and  604  of  the 
Regulatory  Flexibility  Act  Do  Not  Apply 
to  Rule  Making  To  Amend  §§  73.202(b), 
73,504  and  73.606(b)  of  the  Commission  'j 
Rules.  46  FR  11549,  published.  February 
9, 1981. 

13.  Fbr  further  information  concerning 
this  proceeding,  contact  Philip  S.  Cross. 
Broadcast  Bureau,  (202)  632-5414. 
However,  members  of  the  public  should 
note  that  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  until  the 
matter  is  not  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  coi.  .acts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(s)  who  filed  the  comment  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

(Sees.  4.  303,  48  Stat.,  as  amended,  1066, 1082; 
47  U.S.C  154,  303) 
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Federal  Communicatioiu  CommisaioiL 

Roderick  K.  Poftar. 

Chief,  Policy  andRulet  Dirltion.  Broadoatt 

Bureau. 

Appendix 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  Pursuant  to  authority  found  in 
sections  4(i).  5(d)(1).  303  (g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  S9  0.281(b)(6) 
and  0.204(b)  of  the  Commission's  Rules, 
it  is  proposed  to  amend  the  TV  Table  of 
Assignments.  S  73.e06(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  Rule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  propo8al(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(8)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  fonner 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and,  if 
authorized,  to  build  a  station  promptiy. 
Failure  to  file  may  lead  to  denial  of  the 
request 

3.  Cut-off  Procedures.  The  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Counterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

8  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(8)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  the  date  for  fifing  initial 
comments  herein.  If  they  are  filed  later 
than  that  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Comments  and  Reply  Comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  fiS  1-415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 


of  PropoMd  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  written  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(s)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  S  1.420(a).  (b)  and  (c)  of  the 
Commission's  Rules.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  S  1.420  of  the 
Conunission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleading,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hours  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
N.W..  Washington.  D.C. 

(FR  Doc.  82-14344  FU«d  S-2S-tt  8:45  ib| 
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47  CFR  Part  73 

[BC  Docket  No.  Sa-aSS;  RM-40ei] 

FM  Broadcast  Stations  in  Seai>rook, 
Tex^  Proposed  Changes  In  Table  of 
Assignments 

AQENCV:  Federal  Communications 

Commission. 

ACTKMt  Proposed  ride. 

SUMMARY:  This  action  proposes  the 
assignment  of  FM  Charmel  221A  to 
Seabrook.  Texas,  in  response  to  a 
petition  filed  by  The  Spanish  Aural 
Service  Company.  The  proposed 
assignment  could  provide  Seabrook  with 
a  first  aural  service. 
DATES:  Comments  must  be  filed  on  or 
before  June  24, 1982.  and  reply 
comments  on  or  before  July  9, 1982. 
ADDRESS:  Federal  Conmiunications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Lipp,  Broadcast  Bureau.  (202)  632- 
7792. 

SUPPLEMENTARY  INFORMATION: 
List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

In  the  matter  of  amendment  of 
9  73.202(b).  table  of  assignments.  FM 
Broadcast  Stations.  (Seabrook.  Texas); 
BC  Docket  No.  82-253,  RM-4081. 

Adopted  May  5, 1982. 


Released:  May  la  1882. 

1.  A  petition  for  rule  making  was  filed 
by  The  Spanish  Aural  Services 
Company  ("petitioner")  proposing  the 
assignment  of  Chaimel  221A  to 
Seabrook,  Texas,  as  its  first  FM 
assignment  Petitioner  states  diat  he  will 
file  an  application  for  a  construction 
permit  if  the  channel  is  assigned. 

2.  Seabrook  (population  4,670).  in 
Harris  Coimty  (population  2,409.544). '  is 
located  on  Galveston  Bay 
approximately  40  kilometers  (25  miles) 
east  of  Houston,  Texas.  It  presenUy  has 
no  local  aural  service. 

3.  Seabrook  is  part  of  a  community 
comprised  of  eight  incorporated  cities.  It 
is  a  growing  seaside  community  with  a 
flourishing  construction  industry  having 
many  residential  units  under 
construction,  completed  or  planned.  This 
community  cdso  is  said  to  have  a 
growing  commercial  fishing  industry  and 
is  located  near  the  National  Aeronautics 
and  Space  Administration  and  the  Umar 
Planetary  Institute.  We  are  also  told  that 
approximately  63%  of  the  population  is 
employed  as  professionals.  There  are  19 
schools  in  the  area  with  the  University 
of  Houston  providing  higher  education. 
Petitioner  believes  that  because  of  the 
growing  economy  and  the  expanding 
population,  a  first  aural  service  is 
needed  at  Seabrook  to  satisfy  the 
increasing  needs  of  this  cultural  and 
intellectual  community. 

4.  The  chaimel  can  be  assigned  in 
compliemce  with  the  mileage  separation 
rules.  However,  the  assignment  is  based 
on  Station  KYND,  Pasadena.  Texas, 
changing  channels  bom  223  to  225  (BC 
Docket  No.  81-233).  adopted  October  5. 
1981.  In  that  proceeding,  the  Ucense  for 
Station  KYND  was  modified  to  specify 
Channel  225. 

5.  In  view  of  the  fact  that  the  proposed 
assignment  could  provide  Seabrook  with 
its  first  FM  broadcast  service,  the 
Commission  believes  it  is  appropriate  to 
propose  amending  the  FM  "Table  of 
Assignments  (9  73.202(b))  with  regard  to 
the  following  communit}^ 


e% 

Prssscit 

Propoed 

■«U.t..>»A    Tf.^ 

221A 

6.  TThe  Conmiission's  authority  to 
Institute  rule  making  proceeding, 
showings  required,  cut-off  pro<»diu«s. 
and  filing  requirements  are  contained  in 


'  Population  figure*  are  talcan  from  the  1880  U.S. 
Census.  Advance  Report 
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the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note. — A  showing  of  contimiiog  interest  is 
required  by  paragraph  2  of  the  Appendix 
before  a  channel  will  be  assigned. 

7.  Interested  parties  may  file 
conunents  on  or  before  June  24, 1982. 
and  reply  conunents  on  or  before  July  9. 
1982,  and  are  advised  to  read  the 
Appendix  for  the  proper  procedures. 

8.  The  Commission  has  determined 
that  the  relevant  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  proceedings  to 
amend  the  FM  Table  of  Assignments, 

S  73.202(b)  of  the  Commission's  Rules. 
See,  Certification  that  section  e03  and 
604  of  the  Regulatory  Flexibility  Act  Do 
Not  Apply  to  Rule  Making  to  Ajnend 
§§  73.202(b).  73.504  and  73.806(b)  of  the 
Commission 's  Rules,  46  FR 11549, 
published  February  9, 1981. 

9.  For  further  information  concsming 
this  proceeding,  contact  Mark  N.  Lapp, 
Broadcast  Bureau.  (202)  832-7792. 
However,  members  of  the  fniblic  should 
note  diat  from  the  time  a  Notice  of 
Proposed  Rule  Making  is  issued  imtil  the 
matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  ail  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one.  which  invohre  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rale  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shull  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(8]  who  filed  the  comment  to 
which  they  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

(Sees.  4.  eOS,  4astat..  as  ameaxied,  1006, 1082: 
47  U.S.C.  154.  303) 

Federal  Comnunications  CommiMioa 

RodwiGk  K.  Pottac. 

Chief,  Policy  and  Rulat  Division.  Broadcast 

Bureau. 

Appendix 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  Pursuant  to  authority  foimd  in 
sections  4(i),  5(d)(1),  303(g)  and  (r),  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  SS  0.204(b)  and 
0.281(b)(6)  of  the  Commission's  Rules,  It 
is  proposed  to  amend  the  FM  Table  of 
Assignments,  $  73.202(b)  of  the 
Conunission's  Rules  and  Regulations,  as 
■et  forth  in  the  Notice  of  proposed  Rule 


Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Required.  Comments  are 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assignment  is  also  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  it  is  assigned,  and  if 
authorized,  to  build  a  station  promptly. 
Failure  to  file  may  lead  to  denial  of  the 
request 

3.  Cut-off  Procedures.  Hie  following 
procedures  will  govern  the 
consideration  of  filings  in  this 
proceeding. 

(a)  Cotmterproposals  advanced  in  this 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  respect  to  petitions  for  rule 
making  which  conflict  with  the 
proposal(8)  in  this  Notice,  they  will  be 
considered  as  comments  in  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  long  as  they  are 
filed  before  Ibe  date  for  filing  initial 
comments  herein,  if  they  are  filed  later 
than  that,  they  will  not  be  considered  in 
connection  with  the  decision  in  this 
docket. 

(c)  The  filing  of  a  counterproposal 
may  lead  the  Commission  to  assign  a 
different  channel  than  was  requested  for 
any  of  the  communities  involved. 

4.  Coaunenta  and  Reply  comments; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  jj  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulations,  interested  parties  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persons 
acting  on  behalf  of  such  parties  must  be 
made  in  tvritten  comments,  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shall  be  served  on 
the  petitioner  by  the  person  filing  the 
conmients.  Reply  comments  shall  be 
served  on  the  person(8)  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shaU  be  accompanied  by  a  certificate  of 
service.  (See  f  1.420(a),  (b)  and  (c)  of  the 
Conmiission's  Roles.) 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  (  1.420  of  the 
Commission's  Rules  and  Regulations,  an 


original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  furnished  the 
Commission. 

6.  Public  Inspection  of  Filings.  All 
filings  made  in  this  proceeding  will  be 
available  for  examination  by  interested 
parties  during  regular  business  hoxin  in 
the  Commission's  Public  Reference 
Room  at  its  headquarters,  1919  M  Street 
NW.,  Washington,  D.C. 
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47  CFR  Part  73 

[BC  Doclwt  No.  82-2S2;  RM-40M] 

TV  Broadcast  Station  in  Carroll,  Iowa; 
Proposed  Changes  In  Table  of 
Assignntents 

AGENCY:  Federal  Communications 

Commission. 

achom:  Proposed  rule. 

summary:  This  action  proposes  the 
assignment  of  UHF  television  Channel 
30  to  Carroll,  Iowa,  as  its  first 
commercial  television  channel  in 
response  to  a  petition  filed  by  Michael 
D.  Pauley. 

OATCS:  Comments  must  be  filed  on  or 
before  June  17, 1962,  and  reply 
comments  on  or  before  July  2, 1982. 

ADDRESS:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  N.  Upp,  Broadcast  Bureau.  (202) 

632-7792. 


SU 


ARV 
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List  of  Subjects  in  47  CFR  Part  73 

Television. 

In  the  matter  of  amendment  of 
i  73.606(b),  table  of  assignments. 
Television  Broadcast  Stations.  (Carroll, 
Iowa):  BC  Dodcet  No.  62-252,  RK4-4066. 

Adopted  May  4. 1962. 
Released:  May  7. 1982. 

1.  The  Commission  herein  considers  a 
petition  for  rule  making  filed  by  Michael 
D.  Pauley  ("petitioner"),  which  seeks  the 
assignment  of  UHF  television  Channel 
30  to  Carroll,  Iowa.  Petitioner  expressed 
an  interest  in  apptjring  for  the  channel,  if 
assigned. 

2.  CaiToU  (popnlation  9.705)  Ms  the 
seat  of  Carroll  County  (population 
22,951)  and  is  located  approximately  115 
kilometers  (72  miles)  northwest  of  Des 
Moines,  Iowa.  It  has  one  unoccupied 
noncommercial  educational  assignment 


'  Popalatian  flgBTM  ara  taken  from  tlie  1980  U.8. 
Censo*. 
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(Channel  *18)  and  no  local  commercial 
television  broadcast  service. 

3.  Petitioner  states  that  Carroll  is 
provided  local  radio  service  from  two 
staUons,  KLIM(AM)  and  KKRL(FM).  The 
nearest  operating  commercial  television 
station  is  said  to  be  62  miles  away  in 
Ames,  Iowa. 

4.  A  site  restriction  of  3.9  nriles  south 
is  needed  to  avoid  short  spacing  to 
unused  Channel  30)  in  Mar^iati, 
Minnesota. 

5.  In  view  of  the  foregoing,  the- 
Commission  finds  that  it  would  be  in  the 
public  interest  to  seek  comments  on  tiw 
proposal  to  amend  the  Television  Table 
of  Assignments  f  f  73.806(b}  of  the  Raiesf 
with  regard  to  the  city  of  Carroll,  Iowa, 
as  follows: 


1  <^ 

ChamwINo. 

Piasant 

Proposed 

Ms- 

'       'IS-i 

304- 

6.  The  Commission's  authority  to 
institute  rule  making  proceedings, 
showings  required,  cut-off  procedures, 
and  filing  requirements  are  contained  in 
the  attached  Appendix  and  are 
incorporated  by  reference  herein. 

Note.— A  sliowiii^af  continuing  interest  ia 
required  by  paragraph  2  of  the  Appendix 
tiefore  a  diannet  %vin  be  assigned. 

7.  Interested  parties  may  file 
commeats  on  or  before  June  17. 1982, 
and  reply  commenta  oa  or  before  ]uly  2. 
1982,  and  afe  advised  to  read  the 
Appendix  isc  the  piopei  piaceduie& 

8.  The  Commi^oQ  has  determined 
that  the  relevanl  provisions  of  the 
Regulatory  Flexibility  Act  of  1980  do  not 
apply  to  rule  making  pcoceedinga  to 
amend  the  Television  Table  of 
Assignments,  i  73.6Q6(b).of  the 
Commission's  Rules.  See,  Certification 
that  sections  603  and  604  of  the 
Reguiattuy  Flexibility  Act  Do  Not  Apply 
to  RidrJktaking^  to  Amend  §§  73.2Q2[bh 
73.504  and  73.606(6)  of  the  Commission  'a 
Rules,  46  FR  U54a,  published  February 
9, 1981. 

9.  For  further  infonnation  noncpmiag 
this  proceediog.  coatact  Mark  N.  Lipp, 
Broadcaat  Bureau.  ^202}  632-7792. 
Howevai.  mend)»:»  of  tha  public  should 
note  tint  from  the  time  a  Notica  of 
Proposed  Rule  Making  i&  issued  until  the 
matter  is  no  kingei  subject  to 


Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Conmiission -proceedings, 
such  as  this  one,  which  involve  channel 
assignments.  An  ex  parte  contact  is  a 
message  (spoken  or  written)  concerning 
the  merits  of  a  pending  rule  making 
other  than  comments  officially  filed  at 
the  Commission  or  oral  presentation 
required  by  the  Commission.  Any 
comment  which  has  not  been  served  on 
the  petitioner  constitutes  an  ex  parte 
presentation  and  shall  not  be  considered 
in  the  proceeding.  Any  reply  comment 
which  has  not  been  served  on  the 
person(sJ  who  filed  the  comment  to 
which  the  reply  is  directed  constitutes 
an  ex  parte  presentation  and  shall  not 
be  considered  in  the  proceeding. 

(Sees.  4,  303,  48  SUt>  as  amended,  1066, 1062: 
47  U.S.C.  154,  303) 

Federal  Communications  Commission. 
Roderick  K.  Porter, 

Chief,  Policy  and  Ba^ea  Dirision,  Broadcast 
Bureau. 

Appendix 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  Pursuanl  to  authority  found  in 
sections  4(1^  5(d)(D^  30a  (g)  and  (r).  and 
307(b)  of  the  Communications  Act  of 
1934,  as  amended,  and  §  §  0.204(b)  and 
0.281(b)(6)  of  the  CoBmufsion's  Rules,  it 
is  proposed  to  amend  the  TV  Tahle  of 
Assignments,  §  73.606(b)  of  the 
Commission's  Rules  and  Regulations,  as 
set  forth  in  the  Notice  of  Proposed  ELule 
Making  to  which  this  Appendix  is 
attached. 

2.  Showings  Beqaired.  Coaunents  axe 
invited  on  the  proposal(s)  discussed  in 
the  Notice  of  Proposed  Rule  Making  to 
which  this  Appendix  is  attached. 
Proponent(s)  will  be  expected  to  answer 
whatever  questions  are  presented  in 
initial  comments.  The  proponent  of  a 
proposed  assigrunent  is  aLso  expected  to 
file  comments  even  if  it  only  resubmits 
or  incorporates  by  reference  its  former 
pleadings.  It  should  also  restate  its 
present  intention  to  apply  for  the 
channel  if  k  ia  aaai^ied,  and,  if 
authorized,  to  baild  a  station  prompUy. 
Failure  to  file  Biagr  kad  to  denial  of  ^ 
request 

3.  Cut-off  Pwcsiiiuvs.  The  following 
procedures  wdl  gownu  the 
considaratioQ  of  fiings  in  this 
proce^ 


(a)  Counterporposals  advanced  in  dds 
proceeding  itself  will  be  considered,  if 
advanced  in  initial  comments,  so  that 
parties  may  comment  on  them  in  reply 
comments.  They  will  not  be  considered 
if  advanced  in  reply  comments.  (See 

§  1.420(d)  of  the  Commission's  Rules.) 

(b)  With  re^>ect  to  petitions  for  rule 
making  which  conflict  with  the 
propQsal(s)  ia.  this  Notice,  they  tudl  be 
considered  aa  commeniaiD  the 
proceeding,  and  Public  Notice  to  this 
effect  will  be  given  as  kmg  as  they  n« 
filed  before  the  date  for  filing  initial 
comments  herein.  If  they  are  filed  later 
than  that  they  will  not  be  considered  in 
connection  with  the  dedsion  in  this 
docket 

(c)  The  filing  of  a  counterpropostd 
may  lead  the  Comnismoir  ta  assign  a 
different  channel  than  was  lequesiad  ior 
any  of  the  communities  involved. 

4.  Commeats  and  Reply  Commeats; 
Service.  Pursuant  to  applicable 
procedures  set  out  in  S|  1.415  and  1.420 
of  the  Commission's  Rules  and 
Regulationa,  interested  paitiee  may  file 
comments  and  reply  comments  on  or 
before  the  dates  set  forth  in  the  Notice 
of  Proposed  Rule  Making  to  which  this 
Appendix  is  attached.  All  submissions 
by  parties  to  this  proceeding  or  persona 
acting  on  behalf  of  such  parties  must  be 
made  in  written  commenta.  reply 
comments,  or  other  appropriate 
pleadings.  Comments  shaH  be  served  on 
the  petitioner  by  the  person  filing  the 
comments.  Reply  comments  shall  be 
served  on  the  person(8]  who  filed 
comments  to  which  the  reply  is  directed. 
Such  comments  and  reply  comments 
shall  be  accompanied  by  a  certificate  of 
service.  (See  \  L402  (a),  (b^  and  (c)  of 
the  Commission's  Rules.] 

5.  Number  of  Copies.  In  accordance 
with  the  provisions  of  \  1.420  of  the 
Commission's  Rules  and  Regulations,  an 
original  and  four  copies  of  all  comments, 
reply  comments,  pleadings,  briefs,  or 
other  documents  shall  be  fiimished  the 
Commission. 

6.  Public  Inspection  ofFiliags.  All 
filings  made  in  this  procaeding  will  be 
available  for  examination  by  intesested 
parties  during  regular  business  hours  in 
the  Commission's  Pubbc  Reference 
Room  at  its  headquarters.  19E19  M  Street 
N.W.,  Washington.  D.C. 
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This  section  o(  the  FEDERAL  REGISTER 
contains  documents  ott>er  than  mles  or 
proposed  nies  that  are  applicable  to  the 
public.   Notices  of  hearings  and 
investigations,  convnittee  meetings,  agency 
decisions  and  oilings,   delegations  o< 
auttxxity,  filing  of  petitions  and 
applications  and  agency  statements  df 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


OEPARTMEHT  OF  AGRICULTURE 

Office  of  the  Secretary 

Forms  Urxler  Review  by  Office  of 
Management  and  Budget 

May  21, 1962.    ' 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  proposals  for  the  collection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C, 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extensions,  or 
reinstatements!  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  Informatioo 
collection:  (2)  Title  of  the  information 
collection;  (3)  Form  number(s),  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  Who  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
An  indication  of  whether  section  3504(h) 
of  Pub.  L  96-511  applies;  (9)  Name  and 
telephone  number  of  the  agency  contact 
person. 

Comments  and  questions  about  the 
items  in  the  listing  should  be  directed  to 
the  agency  person  named  at  the  end  of 
each  entry.  If  you  anticipate  commenting 
on  a  form  but  find  that  preparation  time 
will  prevent  you  from  submitting 
comments  promptly,  you  should  advise 
the  agency  person  of  your  intent  as  early 
as  possible. 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Richard  J.  Schrimper,  Statistical 
Clearance  Officer,  (202)  447-6201. 

New 

•  Forest  Service 

Forest  Industry  Productivity  Survey 

Nonrecurring 

Businesses  or  other  institutions:  200 

responses:  50  hours;  not  applicable 

under  3504(h) 


Hans  Gregersen  (613)  373-1754 
Extension 

•  Animal  and  Plant  Health  Inspection 
Service 

9  CFR  11 — ^Horse  Protection  Regulations 

VS19-7 

On  occasion 

Businesses  or  other  institutions:  2,032 

responses;  577  hours;  not  applicable 

under  3504(h) 
Dr.  D.  Schwindaman  (301)  436-7833 

•  Agricultiu-al  Stabilization  and 
Conservation  Service 

Application  for  Settlement  of 

Indebtedness 
ASCS-539 
Annually 
Farms:  100  responses;  50  hours;  not 

applicable  under  3504(h) 
Bob  Taylor  (202)  382-0185 

•  Rural  Electrification  Administration 
Estimate  Work  Orders— REA  Borrowers 
REA218 

On  occasion 

Businesses  or  other  institutions:  975 

responses:  2,925  hours;  not  applicable 

under  3504(h) 
Roland  Heard  (202)  382-8227 

•  Agricultural  Marketing  Service 
Cotton  Market  Canvass 
CN73-1 

On  occasion 

Businesses  or  other  institutions:  1,750 

responses:  280  hours;  not  applicable 

under  3504(h) 
Loyd  R.  Frazier  (202)  447-2147 
Richard  J.  Schrimper. 
Statistical  Clearance  Officer. 

|FR  Doc  82-14204  Filed  S-25-a2i  8t4e  am\ 
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CIVIL  AERONAUTICS  BOARD 
[Order  82-6-109;  Docket  3888C  at  eL] 

Aeroamerica,  et  aL;  AppNcations 

Adopted  by  the  Civil  Aeronautics 
Board  c^  its  ofRce  in  Washington.  D.C. 
on  the  20th  day  of  May  1962. 

In  the  matter  of  employee  protection 
program  apphcations  on  behalf  of         , 
employees  of  Aeroamerica  for 
determination  of  qualifying  Dislocation 
(Docket  38885);  Employee  protection 
program  apphcations  on  behalf  of 
employees  of  Airlift  International  for 
determination  of  qualifying  dislocation 
(Docket  38418);  Employee  protection 
program  applications  on  behalf  of 
employees  of  Air  New  England  for 
determination  of  qualifying  dislocation 


(Docket  40201);  Employee  protection 
program  applications  on  behalf  of 
employees  of  American  Airlines  For 
determination  oLqualifying  dislocation 
(Docket  38570);  Employee  protection 
program  applications  on  behalf  of 
emplyees  of  Braniff  International 
Airways  for  determination  of  qualifying 
dislocation  (Docket  38978);  Employee 
protection  program  applications  on 
behalf  of  employees  of  Continental 
Airlines  for  determination  of  queilifying 
dislocation  (Docket  38720);  Employee 
protection  program  application  on 
behalf  of  employees  of  Delta  Air  Lines 
for  determination  of  qualifying 
dislocation  (Docket  39700);  Employee 
protection  program  application  on 
behalf  of  employees  of  Eastern  Air  Lines 
(Docket  38588);  Employee  protection 
program  application  on  behalf  of 
employees  of  Mackey  International 
Airlines  for  determination  of  qualifying 
dislocation  for  determination  of 
qualifying  dislocation  (Docket  39763); 
Employee  protection  program 
apphcations  on  behalf  of  employees  of 
Overseas  National  Airways  for 
determination  of  qualifying  dislocation 
(Docket  34562);  Employee  protection 
program  application  on  behalf  of 
employees  of  Pan  American  World 
Airways  for  determination  of  qualifying 
dislocation  (Docket  38883);  Employee 
protection  program  applications  on 
behalf  of  employees  of  Trans  World 
Airlines  for  determination  of  quahfying 
dislocation  (Docket  38184);  and 
Employee  protection  program 
applications  on  behalf  of  employees  of 
United  Airlines  for  determination  of 
qualifying  dislocation  (Docket  38571). 

Order 

The  Airline  Deregulation  Act  (ADA). 
Pub.  L.  96-504,  was  enacted  on  October 
24, 1978.  Section  43  of  the  ADA  •  is 
entitled  "Employee  Protection  Program." 
This  program,  which  is  to  be 
administered  by  the  Secretary  of  Labor, 
applies  to  certain  employees  of  airlines 
that  had  been  certificateid  as  of  the  date 
of  enactment  of  the  ADA.  It  provides 
protection  for  airline  employees  (other 
than  officers  or  members  of  the  board  of 
directors]  who,  as  of  the  date  of 
enactment  of  the  ADA,  had  been 
employed  by  one  carrier  since  October 
24, 1974. 

The  program  provides  for  Federal 
assistance  payments,  including 


'49  use.  1552. 
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assistance  for  relocation,  to  protected 
workers  who  have  been  deprived  of 
employment  or  have  had  their 
compensation  reduced  because  the  air 
carrier  employer  has  undergone  a 
qualifying  dislocation.  A  "qualifying 
dislocation"  is  deHned  in  section  43(h) 
of  the  ADA  as  a  bankruptcy  or  major 
contraction  in  employment  "the  major 
cause  of  which  is  the  change  in 
reguatory  structure  provided  by  the 
Airline  Deregulation  Act  of  1978."  A 
"major  contraction"  in  turn  is  defined  as 
"a  reduction  by  at  least  7X  percent  of 
the  total  number  of  full-time  employees 
of  an  air  carrier  within  a  12-month 
period  *  *  *  [excluding]  employees  who 
are  deprived  of  employment  because  of 
a  strike  or  who  are  terminated  for 
cause."  It  is  the  responsibility  of  the 
Civil  Aeronautics  Etoard  to  determine 
whether  an  air  carrier  has  experienced  a 
bankruptcy  or  a  major  contraction  *  and, 
if  so,  whether  it  has  undergone  a 
qualiiying  dislocation.  If  we  determine 
that  a  carrier  has  undergone  a  qualifying 
dislocation,  we  will  notify  the  Secretary 
of  Labor,  who  will  decide  which 
employees  of  the  carrier  are  eligible  for 
monthly  assistance  benefits  and 
relocation  assistance,  and  the  amounts 
of  assistance  to  which  they  are  entitled. 
Payments  will  be  made  by  the 
Department  of  Labor.* 

On  July  17, 1980,  we  issued  a  notice  of 
proposed  rulemaking  in  which  we 
proposed  procedures  for  implementing 
our  responsibilities  under  the  Employee 
Protection  Program.  *  Although  we 
accepted  appUcations  based  upon  the    . 
proposed  procedures,  we  decided  not  to 
make  any  deterEiinations  until  we  had 
adopted  a  final  rule  after  having  had  a 
chance  to  consider  comments  to  the 
proposed  rulemaking.  On  November  18, 
1981,  we  adopted  a  final  rule  and,  after 
approval  by  the  Office  of  Management 
and  Budget  (OKfB),  we  issued  it  on 
March  3.* 

We  have  received  33  applications  on 
behalf  of  employees  of  13  carriers: 
Aeroamerica  (Dockets  38885  and  38979); 


'  If  circumstancet  indicate  that  ■  ma|or 
contraction  will  occur,  we  may  make  an  advance 
determination  of  a  major  contraction  before  the  7K 
percent  figure  Is  actually  reached. 

'The  Employee  Protection  Program  also  provide* 
first  right-of-hire  protection  for  certain  furloughed 
employees.  Although  this  "Duty  to  Hire  Protection 
Employees"  (section  43(d)  of  the  ADA  is  also 
administered  by  the  Secretary  of  Labor,  it  does  not 
require  any  findings  by  the  Civil  Aeronautics  Board. 

'  EDR-40e/PDR-72.  Docket  38483:  45  FR  48291, 
fuly  24. 1980. 

*  PR-245,  ER-lZeS,  Docket  38483;  47  FR  9744. 
March  5. 1982.  PR-245.  concerning  the  procedures  to 
be  used  to  determine  whether  a  qualifying 
dislocabon  has  occurred,  has  an  effective  date  of 
April  3.  RR-1285,  concerning  regular  monthly 
reporting  requiraroents  for  carriers,  has  an  effective 
date  on  May  3.  .  . 


Airlift  International  (Dockets  38418, 
40342  and  40352);  Air  New  England 
(Docketo  40201,  40251,  40349,  40529  and 
40530);  American  Airlines  (Dockets 
38570  and  39115);  Braniff  Airways 
(Dockets  38978  and  40280);  Continental 
Air  Lines  (Dockets  38720,  38816  and 
39524);  Delta  Air  Lines  (Docket  39700); 
Eastern  Air  lines  (Docket  38586); 
Mackey  International  Airlines  (Docket 
39783);  Overseas  National  Airways 
(ONA)  (Dockets  34562  and  34711);  Pan 
American  World  Airways  (Dockets 
38883  and  40279);  Trans  Worid  Airlines 
(TWA)  (Dockets  38184,  38193.  38196, 
38884.  39013  and  39032);  and  United  Air 
Lines  (Dockets  38571.  38882  and  39525).* 
Since  we  require  only  one  application 
per  airline  to  trigger  an  investigation,  we 
will  consolidate  into  one  Docket  all 
applications  on  behalf  of  the  employees 
of  one  particular  carrier.  Accordingly, 
for  Aeroamerica,  Docket  38979  will  be 
consolidated  into  Docket  38885;  for 
Airlift  International  Dockets  40342  and 
40352  will  be  consolidated  into  Docket 
38418;  for  Air  New  England.  Dockets 
40251,  40349,  40529  and  40530  will  be 
consoUdated  into  Docket  40201;  for 
American,  Docket  39115  will  be 
consolidated  into  Docket  38570;  for 
Braniff,  Docket  40280  will  be 
consolidated  into  Docket  38978;  for 
Continental,  Docket  38816  and  39524 
will  be  consolidated  into  Docket  38720; 
for  ONA,  Docket  34711  will  be 
consolidated  into  Docket  34562;  for  Pan 
Am.  Docket  40279  will  be  consolidate 
into  Docket  38883;  for  TWA,  Dockets 
38193,  38196,  38884,  39013  and  39032  will 
be  consolidated  into  Docket  38184;  and 
for  United,  Dockets  38882  and  39525  will 
be  consolidated  into  Docket  38571. 

Major  Contraction  Findings 

According  to  the  employment  data 
supplied  by  the  Financial  and  Cost 
Analysis  Division  of  our  Office  of 
Economic  Analysis  for  the  period 
January  1, 1979  through  December  31, 
1981,'  nine  of  the  13  carriers  considered 
have  experienced  major  contractions  • 
because,  since  January  1, 1979,  each  of 
their  reported  full-time  employment 
levels  has  declined  8  percent  or  more 
during  at  least  one  12-month  period. 

We  are  using  an  8-percent  figure 
instead  of  the  7)i  percent  figure  set  forth 


'The  individual  employee  applicants  are  listed  in 
Appendix  D  (filed  as  part  of  the  original  document). 

'  Appendix  A.  We  have  not  analyzed  any 
employment  data  since  December  1981. 

'Appendix  B  contains  the  time  periods  during 
which  the  ma)or  contractions  have  occurred.  We 
believe  that  it  is  important  to  state  when  major 
contractions  occurred  in  order  to  assist  the 
Department  of  Labor  in  determining  which 
furloughed  employees  will  qualify  for  assistance. 
(See  Appendix  C  for  esUmated  periods  of 
eKgibUity.) 


in  the  statute.  Since  we  require  that 
carriers  report  merely  the  number  of 
employees  who  have  been  paid,  the 
reported  figures  do  not  enable  us  to 
disregard  employees  terminated  for 
cause,  as  required  by  section  43(h)(4)  of 
the  ADA.  In  the  final  rule,  we 
established  a  presumption  that  in  most 
cases  the  number  of  terminations  for 
cause  would  be  too  small  to  matter,  as 
follows:  We  are  treating  reductions 
between  7  and  8  percent  in  already 
reported  employment  levels  as  "close 
cases,"  and  are  requiring  additional 
information  about  terminations  for 
cause  from  the  employer-carriers  before 
making  major  contraction  findings.*  In 
all  other  cases,  we  presume  that  the 
number  of  employees  terminated  for 
cause  is  small  enough  that  it  would  not 
affect  the  outcome.  Thus,  any  carrier 
showing  a  full-time  employment  decline 
of  8  percent  or  more  during  a  12-month 
period  is  considered  to  have 
experienced  a  major  contraction;  and 
any  carrier  showing  a  decline  of  7 
percent  or  less  is  considered  not  to  have 
experienced  a  major  contraction  during 
that  period. 

We  have  not  determined  whether  two 
of  the  carrier  employers,  Aeronamerica 
and  Overseas  National  Airways  (ONA), 
experienced  major  contractions.  In 
accordance  with  S|  314.2  and  314.6  as 
adopted  in  PR-245,  which  reflect  the 
scheme  established  in  section  43  of  the 
ADA.  an  air  carrier  cannot  have 
experienced  a  qualifying  dislocation 
unless  on  October  24, 1978,  the  date  of 
enactment  of  the  ADA,  it  held  a 
certificate  issued  under  section  401  of 
the  Federal  Aviation  Act  of  1958.  Since 
Aeronamerica  did  not  possess  such  a 
certificate  on  October  24, 1978,  it  could 
not  have  suffered  a  qualifying 
dislocation  even  if  it  had  experienced  a 
major  contraction.  We  therefore  expect 
to  dismiss  the  appUcations  in  Docket 
38885. 

We  also  expect  to  dismiss  the 
application  in  Docket  34562  regarding 


'Close  cases  are  listed  In  Appendix  B  under  tbe 
Tossible  Major  Contraction"  headings.  Because  of 
the  overlap  with  clear  case*,  resolution  of  tbe  doee 
ones  will  at  most  add  one  month  to  the  overall 
period  of  major  contractions  for  each  of  four 
carriers.  la  some  instances,  we  will  not  require 
additional  information  from  carriers  for  dose  cases. 
For  example,  although  Pan  Am's  fuU-time 
employment  figures  for  September  1981  and 
November  1981  were  7.72  percent  less  and  7.7S 
percent  less,  respectively,  than  its  employment 
figures  for  September  1980  and  November  198a 
these  months  are  contained  within  other  major 
contraction  periods.  Accordingly,  the  additional 
information  that  we  would  normally  require  for 
close  cases  will  not  be  necessary.  For  Eastern  Air 
Lines,  however,  the  only  possibihty  of  a  maior 
contrection  involves  a  close  case,  therefore 
requiring  additional  informatkn. 
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ONA.  Section  43(hK2)  of  the  ADA 
provides  that,  for  a  qualifying 
dislocation  to  occur,  the  baakruptcy  or 
major  contraction  of  the  air  carrier  must 
take  place  "during  the  first  ten  complete 
calendar  years  occurring  after  the  date 
of  enactment  of  the  Airline  Deregulation 
Act"  or  in  other  words,  between 
January  1, 1979,  and  December  31.  1988. 
Although  ONA  was  not  dissolved  until 
1979,  it  had  voluntarily  ceased 
operations  and  disposed  of  its  remaining 
aircraft  equipment  in  September  of 
1978. "  The  cessation  of  operations  took 
place  not  only  prior  to  the  January  1, 
1979  threshold  date,  but  also  before  the 
ADA  was  enacted.  Therefore,  ONA 
could  not  have  suffered  a  qualifying 
dislocation  even  if  it  had  experienced  a 
bankruptcy  or  major  contraction. 

We  have  examined  the  employment 
data  for  the  other  11  carrier  employers 
with  regard  to  possible  major 
contraction  occurrences,  and  we  make 
the  following  findings: 

(1)  Airlift  International.  Comparing 
the  full-ttme  employment  figure  for 
Airlift  in  March  1979  with  its  figures  for 
the  following  12  months,  we  find  that 
Airlift  suffered  a  major  contraction  in 
March  1960.  Comparing  the  full-time 
employment  figures  for  AirUft  in 
October  1970  dirough  April  1980,  with  its 
figures  for  the  next  12  months, 
respectively,  we  find  that  Airiift  suffered 
major  contractions  during  each  month 
from  January  1980  through  April  1961." 
If  we  also  find  that  these  major 
contractiofis  were  qualifying 
diakx:atioo8,  a  protected  employee 
furloughed  by  Airlift  from  March  1979 
through  April  1981  may  eligible  for 
assistance  under  the  Employee 
Protection  ProgranL  " 


'•Order  aO-t^Zt.  Fefanury  IS.  18B0.  fa.t 
"There  have  beea  no  enpioymeot  figures  (or 
AirHft  since  April  1981.  The  carrier  has  been 
grounded  since  June  4,  1961.  By  Order  82-2-127. 
Februarjr  2a.  1982.  we  noted  tlut  there  waa  im 
reasonable  Kltelihood  of  the  carrier's  rehabilitation, 
and  directed  all  interested  persons  to  show  cauae 
why  we  shoatd  not  revoke  its  certificate  authority 
for  Route  ISO  to  operate  between  the  United  Stalea 
Brazil  and  Argentina.  We  will  require  the  carrier  to 
supply  the  caiiuog  employment  data. 

"See  Appendix  C  Note,  however,  that  we  will 
orduuiniy  make  only  one  qualifying  disiocatioo 
deteraunaoon  to  a  12-month  penod.  Therefore, 
within  the  IZ-raoath  period  following  the  oocurreace 
ol  a  quaiifyint  diaktcatioo.  any  major  oontracttoa 
that  occurs  wiU  ba  aooouacad  to  be  a  quaUfying 
dislocatioa  without  our  embarking  on  a  full 
investigation  to  detenaioe  ita  major  cause.  It  will 
then  be  (he  Department  of  Labor's  responsibility  to 
determine  whether  ao  individual  employee  waa  mi 
eligible  protected  employee  aa  set  forth  in  section 
43(aj(lJ  of  the  AirUne  Deregulation  Act.  (To  be  a 
protected  employee,  soctjoo  43<h)(l)  of  the  ADA 
requirea  that  the  employee  have  been  employed  by 
a  caffiar  certificated  as  of  the  dale  of  enactment  of 
the  ADA.  October  24.  U7a  for  four  years  prior  to 
the  date  of  aoaclmeiU.  that  ia.  sioce  October  U, 
tsr4.| 


(2)  Air  New  England.  Comparing  Air 
New  Engtaod's  ftdl-time  employment 
figtires  in  May.  June,  July  and  September 

1980  with  ita  figures  from  the  next  12 
montha,  raapectively,  we  find  that  Air 
New  Ei^land  suffered  major 
contractions  in  September  and 
December  1979,  January  1980  through 
July  1980.  September  1980  through  June 

•1981.  and  September  1981.  ''  If  we  also 
find  that  these  n^ajor  contractions  were 
qualifying  dislocations,  a  protected 
employee  furloughed  by  Air  New 
England  from  May  1979  through  October 

1981  "may  be  eligible  for  assistance 
under  the  Eoiplojree  Protection  Program. 
(See  fa.  U.)  " 

(3J  American.  Comparing  the  full-time 
emplo]miient  figures  for  American  from 
December  1079  through  1980  with  its 
figures  for  the  next  12  months, 
respectively,  we  find  that  American 
suffered  major  contractions  from 
December  1980  through  October  1981.  If 
we  also  find  that  these  major 
contractions  were  qualifying 
dislocations,  a  protected  employee 
furloughed  by  American  from  December 
1979  through  October  1981  may  be 
eligible  for  aaswtance  under  the 
Employee  Protection  Program.  (See  fn. 
12.) 

However,  we  cannot  yet  make  a 
finding  that  American  also  experienced 
a  major  contraction  in  November  1980 
based  upon  its  November  1979 
employmentieveL  its  full-time 
employment  figure  for  November  1980 
was  7.64  percent  less  than  it  was  for 
November  1979.  Since  we  view  this  as  a 
close  case,  we  will  require  additional 
data  fi-om  the  carrier.  ^ 

(4)  Braaiff.  Comparing  BraxufTs  full- 
time  employment  figures  from 
September  1979  through  December  1980 


"  We  do  not  have  faU-tlme  employinent  figures 
for  lanuary.  Fabraery.  April.  October.  Novenber 

1979,  or  October  ISSL  By  ootice  filed  October  Z2. 
1981,  Air  New  England  inrormed  us  that  it  was 
ceasing  alt  opers^kms  and  suspending  all  at  its 
sernees  aa  a  certificated  air  carrier  eiffective 
October  31.  1981.  By  Order  81-11-112.  November  17. 
1981.  we  allowed  it  to  suspend  services  on  October 
31. 1981.  We  will  require  the  carrier  to  supply  the 
missing  enpioymeot  data. 

"  A  aksieton  crew  asay  have  been  retained  for  a 
short  penod  of  tune  folknvtng  the  cessation  of 
operatiooa  oo  October  31. 1981.  Those  employee*,  if 
subsequently  furloughed.  may  also  be  eligible  for 
assistance. 

"Even  though  there  were  no  major  contractions 
in  October  aad  Noveasbor  1S7V.  Aiiguat  Idao  (a 
doaa  aa*e|.  and  |«iy  and  August  1881.  those  Rtonths 
were  contained  wMun  other  major  contraction 
periods.  Therefore,  any  pix>tected  enployea 
furlniniiad  during  tkoae  Booths  may  still  be  eU^ble 
for  asais^anoe.  EcspioyBeat  data  reveal  similar 
occurreoces  at  Paa  Am.  TWA  aad  United. 

"  If  we  And  a  aaior  contraction  in  NovemtMr 

1980,  there  «tf  he  aa  orarlap  with  the  December 
1980  maiat  oootradiaa  with  regard  to  poaeibte 
eligit>llJty  for  aaaistanoa  far  empioyees  furfoughed  io 
all  months  except  November  1979. 


with  its  figures  for  the  next  12  months, 
respectively,  we  find  that  Braniff 
suffered  major  contractions  from 
September  1960  through  December  1961. 
If  we  also  find  that  these  major 
contratztioos  were  qualifying 
dislocations,  a  prf>(ected  employee 
furloughed  by  Braniff  from  September 
1979  through  December  1981  may  be 
eligible  for  asstatance  imder  the 
Employee  Protection  Program.  (See  fn. 
12.).'* 

(5)  Continental.  Comparing  the  full- 
time  employment  figures  for  Continental 
from  November  1979  through  April  1980 
with  its  figtires  from  the  next  12  months, 
respectively,  we  find  tiuit  Continental 
suffered  major  contractions  from 
November  1960  through  April  1981.  If  we 
also  find  that  these  major  contractions 
were  qualifying  dislocations,  a  protected 
employee  ftirloughed  by  Continental 
from  November  1979  through  April  1981 
may  be  eligible  for  assistants  under  the 
Employee  Protection  Program,  (see  fn. 
12.) 

However,  we  cannot  yet  make  a 
finding  that  Continental  also 
experienced  a  major  contraction  In 
October  1960  based  upon  its  October 
1979  employment  level.  Its  full-time 
employment  figure  for  October  1980  was 
7.27  percent  less  than  it  was  for  October 
1979.  Since  we  view  this  a  close  case, 
we  will  require  additional  data  from  the 
carrier. " 

(6)  Delta.  Based  upon  our  employment 
data  through  December  1981,  we  find 
that  Delta  has  not  experienced  a  major 
contracticm.  We  therefore  expect  to 
dismiss  the  application  In  Docket  39700. 

(7)  Eastern.  Based  upon  our 
employment  data  through  December 
1981,  we  cannot  yet  make  a  finding  that 
Eastern  experienced  a  major 
contraction.  Its  full-time  employment 
figure  for  December  1981,  however,  was 
7.07  percent  less  than  it  was  for  January 
1981.  Since  we  view  this  as  a  close  case, 
we  will  require  additional  data  from  the 
carrier. 

(8)  Mackey  International  The  only 
full-time  employment  figures  that  we 
have  for  Mackey  are  from  January  1981 
through  August  lOeL  '*  Based  upon  those 


■*  Since  a  detarBinatlon  of  qualifying  dislocation 
is  good  for  12  months  (see  footnote  12)  employees  of 
Braniff  who  were  furloughed  in  May  1982  as  a  result 
of  the  career's  decision  to  file  for  bankruptcy  would 
still  be  covered  by  any  determination  of  qualifying 
dislocatioB  of  the  carrier  from  May  through 
December  isn. 

"  If  we  find  a  major  contraction  in  October  1980, 
there  »»<U  be  an  overlap  with  the  November  1960 
oontractioa  with  regard  to  posaible  eligibility  for 
assistance  for  enployees  forloughed  hi  all  months 
except  October  ISTS. 

"Mackey  Inainated  its  buatneos  operations  in 
October  19S1  (Mackey  tntemational  PHneaa 
Investigation.  Docket  39731.  Initial  Decision  of 
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figures.  M ackey  suffered  major 
contractions  from  March  19&1  through 
August  1981.  If  we  also  find  that  these 
major  contractions  were  qualifying 
dislocations,  a  protected  employee 
furloughed  by  Mackey  from  January- 
1981  through  August  1981  may  be 
eligible  for  assistance  under  the 
Employee  Protection  Program,  (see  fn. 
12.) 

(9)  Pan  American.  Comparing  Pan 
Am's  full  time  employment  figures  from 
November  1979  through  May  1981  with 
those  oi  the  next  12  months, 
respectively,  (up  to  December  1981],  we 
find  that  Pan  Am  suffered  major 
contractions  from  November  1980 
through  August  1981,  as  well  as  in 
October  and  December  1981.  (see  fn.  8.) 
If  we  also  find  that  these  major 
contractions  were  qualifying 
dislocations,  a  protected  employee 
furloughed  by  Pan  Am  from  November 
1979  through  December  1981  may  be 
eligible  for  assistance  under  the 
Employee  Protection  Program,  (see  fri.  12 
and  fn.  IS.) 

However,  we  cannot  yet  make  a 
finding  that  Pan  Am  also  experienced  a 
major  contraction  in  October  1980  based 
upon  its  October  1979  employment  level. 
Its  full-time  employment  figure  for 
October  1980  was  7.77  percent  less  than 
the  combined  full-time  employment 
figures  of  Pan  Am  and  National  for 
October  1979.  (see  Appendix  B,  fn.  2.) 
Since  we  view  this  as  a  close  case,  we 
will  require  additional  data  fix)m  the 
carrier.^* 

(10)  TWA.  Comparing  TWA's  full-time 
employment  figures  in  April.  July, 
August,  and  September  1979,  October, 
November  and  December  1980  with 
those  of  the  following  12  months, 
respectively,  we  find  that  TWA  suffered 
major  oontractions  in  each  month  fix>m 
October  1979  through  September  1980, 
and  October,  Novemver  and  December 
1981.  If  we  also  find  that  these  major 
contractions  were  qualifying 
dislocations,  a  protected  employee 
furloughed  by  TWA  from  April  1979 
through  December  1981  may  be  eligible 
for  assistance  imder  the  Employee 
Protection  Program.  (See  fii.  11  and  fn. 
15.) 

However,  we  cannot  yet  make  a 
finding  that  TWA  also  experienced  a 
major  contraction  in  February  1980  or 
March  1980  based  upon  its  March  1979 
employment  level.  Its  full-time 


AdminUtrative  Law  Judge  ]ohn  M.  Vittone.  p.  10). 
We  will,  however,  require  that  Mackey  supply  the 
missing  employment  data. 

"If  we  And  a  major  contraction  in  October  1980, 
there  will  be  an  overlap  with  the  November  1960 
major  contraction  with  regard  to  possible  eligibility 
for  assistanoe  for  employees  furloughed  in  October 
197a, 


employment  figures  for  February  1980 
and  March  1980  were  7.71  percent  less 
and  7.31  percent  less,  respectively,  than 
its  employment  figure  for  March  1979. 
Since  we  view  this  as  a  close  case,  we 
will  require  additional  data  from  the 
carrier." 

(11)  United.  Comparing  United's  full- 
time  employment  figures  in  September, 
October,  November  and  December  1979, 
January,  November  and  December  1980 
with  its  figures  from  the  next  12  months, 
respectively,  we  find  that  United 
suffered  major  contractions  in 
September,  October,  November  and 
December  1980.  January,  November  and 
December  1981.  U  we  also  find  that 
these  major  contractions  were 
qualifying  dislocations,  a  protected 
employee  furloughed  by  United  fix>m 
September  1979  through  December  1981 
may  be  eligible  for  assistance  under  the 
Employee  Protection  Program.  (See  fn. 
12  and  fn.  15.) 

Answers 

^Ne  will  serve  a  copy  of  each 
application  upon  the  persons  listed  in 
S  314.11(c)  of  our  final  rule — the 
employer-carrier  of  the  applicant,  the 
collective  bargaining  representatives  of 
that  canier's  employees,  the  Secretary 
of  Labor,  the  Secretary  of 
Transportation,  and  any  State  agencies 
that  are  acting  as  agents  of  the 
Secretary  of  Labor  to  administer  the 
Employee  Protection  Program. 

Persons  filing  answers  may  address 
our  major  contraction  findings, 
discussed  above.  In  cases  where  we  find 
that  a  carrier  has  experienced  a  major 
contraction,  however,  we  expect 
answers  to  focus  on  whether  the  major 
contraction  amounted  to  a  qualifying 
dislocation.  Answers  should  therefore 
state  whether  the  major  cause  of  the 
major  contraction  was  the  change  in 
regulatory  structure  provided  by  the 
ADA  and  include  any  information  and 
arguments  that  support  this  conclusion. 
We  did  not  define  "the  major  cause"  in 
the  final  rule.  We  stated  instead  that  our 
interpretation  of  this  phrase  would 
evolve  as  we  gained  experience  with 
actual  cases  involving  specific  carriers 
and  employees.  Persons  filing  answers 
need  not  restate  arguments  made  in 
their  comments  to  our  proposed 
rulemaking,  but  we  encourage  them  to 
provide  as  specific  information  as 
possible  on  the  question  of  causation. 
Interested  persons  should  file  answers 
by  Docket  and  carrier  as  set  forth  in 
Ordering  Paragraphs  3  and  4  below. 


"  If  we  find  a  major  contraction  in  February  1980 
or  March  19ea  there  will  be  an  overlap  with  the 
April  1980  major  contraction  with  regard  to  possible 
eligibility  for  assistance  for  employees  furloughed  in 
all  months  except  March  1979. 


Section  314.12  of  our  final  rule 
provides  that  answers  be  filed  «vitfain  IS 
days  after  the  service  date  of  an 
application.  However,  because  this  is 
the  first  order  cooceming  the  Employee 
Protection  Program,  and  because  we  are 
asking  interested  persons  to  provide 
answers  on  a  complex  subject,  we  will 
allow  additional  time  for  answers. 
TTierefore,  any  person  may  file  an 
answer  within  60  days  after  the  service 
date  of  this  order.*' 

Accordingly, 

1.  We  consolidate  the  following 
Dockets:  Docket  38979  into  Docket 
38885;  Dockets  40342  and  40352  into 
Docket  38418;  Dockets  40251,  40349, 
40520  and  40530  into  Docket  40201; 
Docket  39115  into  Docket  38570;  Docket 
40280  into  Docket  38978;  Dockets  38816 
and  39524  into  Docket  38720;  Docket 
34711  into  Docket  34562;  Docket  40279 
into  Docket  38883;  Dockets  38193,  38196, 
38884,  39013  and  39032  into  Docket 
38184;  and  Dockets  38882  and  39525  into 
Docket  38571; 

2.  We  find  that  Airlift  International, 
Air  New  England,  American.  Braniff, 
Continental,  Mackey  International  Pan 
Am,  TWA  and  United  experienced 
major  contractions  for  the  periods  set 
forth  in  this  order. 

3.  We  institute  the  following 
individual  investigations  to  determine 
whether  carriers  that  have  experienced 
major  contractions  or  bankruptcies  have 
also  suffered  qualifying  dislocations: 

(a)  Airlift  International  Employee 
Protection  Program  Investigation — 
Docket  38418; 

(b)  Air  New  England  Employee 
Protection  Program  Investigation — 
Docket  40201; 

(c)  American  Airlines  Employee 
Protection  Program  Investigation — 
Docket  38570; 

(d)  Braniff  International  Airways 
Employee  Protection  Program 
Investigation — Docket  38978; 

(e)  Continental  Air  Lines  Employee 
Protection  Program  Investigation — 
Docket  38720; 

(f)  Mackey  International  Airlines 
Employee  Protection  Program 
Investigation — Docket  39783; 

(g)  Pan  American  World  Airways 
Employee  Protection  Program 
Investigation — Docket  38883; 

(h)  Trans  World  Airlines  Employee 
Protection  Program  Investigation — 
Docket  38184;  and 


"  We  have  already  received  an  answer  from 
Eastern  Air  Lines  concerning  the  application  in 
Docket  38586  and  an  answer  from  Delta  Air  Lines 
concerning  the  application  in  Docket  3S70(L 
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(i)  United  Air  Lines  Employee 
I^otection  Program  Investigation — 
Docket  38671; 

4.  Answers  in  those  cases  for  which 
an  iovestigation  has  not  been  instituted 
shall  be  flled  by  Docket  and  carrier  as 
follows; 

(a)  Major  Contraction  Determination 
of  Aeroamerica — Docket  38885; 

(b)  Major  Contraction  Determination 
of  Delta  Air  Lines — Docket  39700; 

(c)  Major  Contraction  Determination 
of  Eastern  Airlines — Docket  38586;  and 

(d)  Major  Contraction  Determination 
of  Overseas  National  Airways — Docket 
34562; 

5.  We  will  serve  a  copy  of  each 
"Application  for  Determination  of 
Qualifying  Dislocation"  upon  the  air 
carrier  eaapjoyer  of  the  applicant,  upon 
each  collective  bargaining 
representative  of  employees  of  the 
carrier,  upon  the  Secretary  of  Labor, 
upon  the  Secretary  of  Transportation, 
and  upon  any  State  agencies  that  are 
acting  as  agents  of  the  Secretary  of 
Labor  to  administer  the  Employee 
Protection  Program; 

6.  Answers  to  the  applications  and  our 
findiags,  shall  be  due  no  later  than  July 
27.198* 


7.  We  direct  Airlift  International  to 
tile  in  Docket  38418  no  later  than  June 
14. 1962,  its  full-time  employee  figures 
for  each  month  since  April  1981; 

8.  We  direct  Air  New  England  to  file 
in  Docket  40201  no  later  than  June  14, 
1982,  its  full-time  employment  figures  for 
January,  Feburary,  April,  October  and 
November  1979,  and  October  through 
December  1961; 

9.  We  direct  American  Airlines  to  file 
in  Docket  38570  no  later  than  June  14, 
1982,  the  number  of  full-time  employee 
positions  that  were  vacant  as  a  result  of 
terminations  for  cause,  for  each  of  the 
pay  periods,  nearest  November  15, 1979, 
and  November  15. 1980; 

10.  We  direct  Continental  Air  Lines  to 
file  in  Docket  38720  no  later  than  June 
14, 1982.  the  number  of  full-time 
employee  positions  that  were  vacant  as 
a  result  of  terminations  for  cause,  for 
each  of  the  pay  periods  nearest  October 
15. 1979,  and  October  15, 1980; 

11.  We  direct  Eastern  Air  Lines  to  file 
in  Docket  38586  no  later  than  June  14, 
1982,  the  nuaiber  of  full-time  employee 
positions  that  were  vacant  as  a  result  of 
terminations  for  cause,  for  each  of  the 
pay  periods  nearest  January  15, 1981. 
and  Decesober  16. 1981; 


12.  We  direct  Mackey  International 
Airlines  to  hie  in  Docket  39783  no  later 
than  June  14. 1982.  its  full-time 
employment  figures  for  each  month  in 
1979  and  1960.  and  for  each  month  since 
August  1981; 

13.  We  direct  Pan  American  World 
Airways  to  file  in  Docket  36883  no  later 
than  June  14, 1982,  the  number  of  full- 
time  employee  positions  that  were 
vacant  as  a  result  of  terminations  for 
cause,  for  each  of  the  pay  periods 
nearest  October  15. 1979.  and  October 
15. 1980;  and 

14.  We  direct  Trans  World  Airlines  to 
file  in  Docket  38184  no  later  than  June 
14. 1962,  the  number  of  fuU-time 
employee  positions  that  were  vacant  as 
a  result  of  terminations  for  cause,  for 
each  of  the  pay  periods  nearest  Marck 
15, 1979.  February  15, 1980.  March  15, 
1980.  October  15. 1979.  and  October  15. 
1980. 

We  will  publish  diis  order  in  the 
Federal  Register. 

By  the  Civil  Aere«aw4ios  Board " 
Pfaylli»T.Kaykiv. 
Secretary.  ' 


-  All-Meintiera  oonoMred. 


Appendix  A,— Fuu.-T»«  Employees 


Month  and  yMr 


Januify  1S7S... 
Fatxuanr  tOTB.. 

Maret)  1979 

Aprt  197» _. 

May  1979 

June  t9T9 , 

Ml  1979 

AuBim  1979._._ 
Septaaiber  1979.. 
October  1979...... 

November  «07B._ 
Oeoember  1979... 

January  19W 

Fabtuary  19M..... 

Maion  1980 

Apii  19M 

May  1969 

June  1960 

July  I9e» _. 

Auguai  19M_.... 
September  1960.. 

Oolober  1960 

No««ii«>er  1960... 
DeceKiiMr  1960... 
'  100I 


February  1961 . 

Maroli  1961 

AjJrt  1961 

May  19»1 „ 

June  1901 

Ji4y  1981 


1961 

September  1961.. 

OctcAer  1001 

November  1801.. 
Oeoember  1901... 


AMn 

mri' 


9oe 

9QZ 

010 
800 
886 
•16 
006 
•00 
040 
998 
914 

ara 

801 
042 
78S 

506 
300 

4Pr 

435 

410 

41« 


ara 

306 

•47 


MNe« 


618 


828 

671 


•01 


ISO 
546 
547 
540 
536 
540 
560 
615 
MS 
514 
470 
41% 
501 
989 
500 
407 
404 
9(4 
904 
500 


Ainail- 


10.807 

ae.»34 

37.113 
37,431 
30.031 
3a7t2 
30.246 
40.700 
30/410 
38,278 
30.251 

aojt7 

30.386 

39.300 

30.272 

30^116 

30.406 

30,001 

30,440 

30,560 

30,416 

37.400 

•0.2S5 

36.001 

36.074, 

36404 

34.002 

34.523 

34.786 

3i.27« 

36.001 

36.500 

94,000 

•4.211 

34,100 

94.000 


BranW 


13,954 

13.006 
14,002 
14.269 
14.57* 
14.661 
14.918 
14.932 
14.731 
14.782 
14,788 
14.783 
14.714 
14.040 
14.622 
14.076 
14.014 
14.540 
14,440 
14.321 
13.061 
12.500 
12.150 
12.082 
11,852 
11,400 
11^78 
11,360 
11,494 
11.003 
11.754 
10,845 
10,790 
10.724 
10.667 
10.001 


.t>»  ••  •S*^  opanallooa  «»era  suwended  lor  United 

•mpKMM.  Tl*  wiokl  appeer  to  repre««nt  incorrecl  laponina 

'Otoeio*  Fabniary  1080.  Nalnrtal  Aimnea  data  «Ma  included 
lor  10M  and  Jaaary  1880  ha<w  been  combrrted. 

'tht  camer  liaa  no«  provided  the  Boerd  «iitti  i«  tta  lulM*ne  eapKumm* 


Continsn- 


11,588 
11.580 
11,623 
11,689 
11.725 
lt.887 
12.230 
11.902 
12.028 
12.123 
11,964 
11.903 
11.803 
11.812 
11,710 
11,648 
11.713 
11,606 
11,000 
11«74 
11.456 
11,24* 
10.863 
9357 
10,040 
10.104 
10.243 
10,386 
11.296 
11.160 
11.484 
11.436 
11.486 
11.520 
1V112 
11,008 


Delta 


33,606 
33370 
34.240 
34,439 
34.901 
35364 
35.758 
35.599 
34363 
36.290 
36.728 
35.290 
36.271 
36.262 
36.196 
36J66 
35.588 
35.967 
35,915 
36.753 
36.543 
35.784 
3S384 
36361 
35,868 
36,674 
36332 
36.153 
36,311 
36,860 
38,967 
36.561 
36.881 
36350 
36,779 
35,747 


Eaatem 


36,88? 
36353 
35,917 
35.926 
35.829 
38.204 
36.808 
37,207 
37.462 
37.062 
37.992 
38.206 
38.433 

38.438 
38.688 
38315 
38,931 
39282 
38.361 
38.246 
39.228 
39.961 
39.875 
40,179 
39,480 
39.283 
39,122 
39.066 
38.166 
39.137 
39.199 
38.805 
37.519 
37.42» 
37.337 


43 
41 
32 
24 
26 
25 
27 

a 


8.406 
8373 
0.361 
6.342 
8,441 
63«4 
6382 
8.401 
&43I 
8.449 
8.427 
e,4e7 
6.427 


26.420 
26371 

2*700 
263*3 

27J02 
27,528 
TTJUB 
27316 
27,796 
27332 
27.478 
27313 
35.877 
36.780 
35.786 
35,754 
36.687 
36310 
36.400 
94.828 
3>.430 
32.441 
31.014 
32.044 
31.772 
31344 
31,084 
3e.7M 
32.789 
32.70^ 
MMS 
31.964 
30,669 
29,987 
30^013 


Trans 


35.168 
3S367 
36.002 
36378 
37340 
38,191 
38.202 
37.511 
36.088 
35.139 
33.783 
33333 
33.485 
33.225 
33,371 
33.571 
33.338 
33.346 
33.252 
33.114 
32,710 
32.824 
3ai63 
31,900 
31,800 
31.762 
31319 
31.773 
31.824 
3&1I4 
31.813 
31329 
30.416 
29.581 
29,329 
29,000 


50,620 
50,794 
51,098 
51276 
'51.384 
'51.408 
51.266 
61,375 
51,489 
51318 
51.623 
51343 
51.368 
51.016 
50.464 
50247 
49.653 
49.501 
49.407 
49.028 
47.204 
47,133 
47,037 
46,910 
47,088 
47,040 
46.937 
46312 
46.884 
46.024 
45,849 
45304 
45,266 
43,753 
42,766 
42,614 


M«gh  31.  ISn  !•  May  2*.  1879.  AHhoush  Unttad  «m  onlull  atrika,  IMs  «  ■«  t»mm  wm  OMla  k  the  nMMiar  a«  raporled 
I  tor  lepankig  purpoees.  For  purposes  ol  delerminlnB  nuijor  contaolans.  mtomt  and  P»n  Americsn  data 
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Appendix  B.— Major  Contractions 


Carriar 


-B«ginnng  of  12-(nontt)  calculation  pehod  for 
maior  contraction 


Occunanc*  o<  maM  contracaon 


Close  cases  ior  nMcli 


Mibaaaqured 


Beginning  of  12-nn. 

caloiakan  period  tor 

possMe  ocovrence  o)  maior 

cumiji,*u«i 


Aiftift  tnlematiarMt .. 
Air  New  England  .. 


tSTS.. 


Qi)  October  1978  thfou)^  Apr!  1960- 

M  May  197«.._ 

M  Ji*  1»7» - 

(c)  Seplent)er  1979 

M  Oecamber  197B 


ia»  February  1980  Oiraug^  April  1980.. 

(f)  Apcl  1980 _... 

M  June  1980 

04  July  1980.. 


Continental 
Eastern...... 

Mackey 
Pan  Am 


(!)  September  1980 _ 

|8)  December  1979  through  Octotier  1900 

M  septamfaer  1079  tiRMSti  December  1980.. 
W  Noxontwr  1979  through  Apri  1980.. 


(a)  March  1980 

(b(  January  1980  through  Apri  1981 _„ 

(a)  December  1979 _ 

M   Cup«iii«jUi    1979.   Januaiy   <B80  ttnu^ 
July  1980. 

(c)  September  1980 

(d)  October  1980  through  Decambar  1980- 

(e)  January  1981  and  Febniary  1981 

(f)  Apr*  1961 ...._ -. 

«g)  March  1961 _..._ 

(h)  May  1981  and  June  1981 

(i)  September  1981 

M  November  1980  thiou<^  Odober  1981 

(a)  September  1980  ttvough  December  1981 .-.. 
M  Npyomber  1980  through  P^  1981 


(a) 


1979.. 


TWA +. 


M  Jvuary  1981 

M  Nowenibar  1979  through  August  1980- 

(b)  October  1960 

lO  May  1981 

M  Aprs  1979 


m  **1 1979  ffvough  September  1979 

M  October  1980  throu)^  December  1980 
M  September  1979  through  January  1980 . 
(b)  Noveml)er  19S0  and  December  1980 


(at  March  1981  through  Augusal  1981  -.-. 
(a)  November  1980  through  August  1961 . 
M  October  1981.. 


(a)  October  1979.. 
(a)  January  1981  - 


(a)  October  1979.. 


(c)  Nooawbei  1981  and  December  1981 

(a)  November  1979  ttvou^  Aprri  1980 _ 

(b)  October  1979  through  Septombar  1980- 
(C)  October  1961  through  December  1961 ... 

(a)  SepMmber  1980  through  January  1961  - 

(b)  November  1981  and  OecenOer  1961 


(a)  March  1979—. 

(b)  October  1979- 


M  November  1980 

ia)  October  1980. 
(a)  December  1981 

(a)  October  1980 


(a)  Febniary  1960  or 
1980 

(b)  October  1980 


Appendix  C — Estiinated  Periods  of 
EUgibiCty  for  Protected  Employees  if 
Major  Contractioiis  are  Determined  To 
Be  Qualifying  Dislocations  ' 

Airlift  Intemationai:  March  1979-April 

1981* 
Air  New  England:  May  1979-October 

1981  » 
American:  December  1979-October  1981 

(November  1979  is  part  of  a  close 

case) 
Braniff:  September  1979-December  1981 
Continental:  November  1979-April  1981 

(October  1979  is  part  of  a  close  case) 
Eastern:  The  period  from  January  1981- 

December  1981  is  a  close  case 
Mackey  International:  March  1981- 

August  1981  ♦ 
Pan  American:  November  1979- 
December  1981  (October  1979  is  part 

of  a  close  case) 


■  Each  qualifying  dislocatioo  dBtenninatioD  will 
ordinarily  be  good  For  12  months.  Therefore,  if  a 
major  contraction  is  found  for  any  period  within  the 
12  montln  after  a  month  for  which  there  wa*  a 
qualifyiag  dialocation  determinatiDiL  that  maior 
contractioii  would  alao  be  announced  as  being  a 
qualifying  dislocation,  i.e.,  we  would  not  embark  on 
a  fun  lnve«ti;;ation  to  identify  its  major  cauae.  It  will 
then  be  the  Department  of  Labor's  respontribility  to 
determine  wfaethw  an  individual  employee  was  an 
eligible  protected  employee  as  set  forth  in  section 
43(a)(1)  of  the  Deregulation  Act 

•We  do  not  have  employment  information  after 
April  1981. 

'We  do  no!  have  conplvte  cmpioyBeni  ilala 
conoernifig  this  oanier.  In  addition,  a  skaUton  craw 
iBBy  have  been  relainad  for  a  short  period  of  tinia 
fblkrwtiig  the  oesaation  of  operations  on  October  31. 
tfln.  Thoat  fplBjins.  If  wbaaquentty  furioiighBd. 
may  alaaha  ritglWi  far  aaawf  nra 

'  Wa  do  oat  kawa  ao^loymaiil  inlonnaliaii  far 
1979. 19W  or  after  August  1981. 


TWA  April  1979-December  1981  (March 

1979  is  part  of  a  close  case) 
United:  September  1979-December  1981 

(FR  Doc.  aZ-ltSU  Filed  i-Z&-82:  8:45  am| 

nuJNG  CODE  oas-oi-ii 


[Docket  40580] 

Samoa,  Inc.  d/b/a  Samoa  AirUnes,  Inc., 
Fitness  Investigation;  Hearing 

Notice  is  hereby  given  that  a  hearing 
in  the  above-entitled  matter  is  assigned 
to  be  held  on  Jime  17, 1982,  at  10:00  a.m. 
(local  time)  in  Room  1027, 1825 
Connecticut  Avenue,  N.W.,  Washington, 
D.C.,  before  the  undersigned 
administrative  law  judge. 

Dated  at  Washington.  D.C..  May  20, 1982. 
John  M.  Vittone, 
Administrative  Law  fudge. 

|FR  Doc.  aa-MUl  FUad  6-2S-82:  *»&  am| 
BIUJNQ  CODE  6320-«1-l( 


CIVIL  RIGHTS  COMMISSION 

Nevada  Advisory  Committee;  Agenda 
and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  meeting  of  the  Nevada  Advisory 
Committee  to  the  Commission  will 
convene  at  IflO  p.m.  and  will  end  at  5:00 
p.m..  on  June  23. 1982,  at  the  Clark 
County  Board  of  Education.  2832  East 
Flamingo  Road,  in  the  Board  Room,  Las 
Vegas,  Nevada,  89121.  "Hie  purpose  of 
this  meeting  is  to  conduct  a  public 
meeting  to  obtain  information  on  major 


civil  rights  issues  in  the  State  of  Nevada 
in  1982. 

Persons  desiring  additional 
information  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Chairperson,  Woodrow  Wilson,  625 
Frederick  Avenue,  Las  Vegas,  Nevada. 
89106,  (702)  565-8910  or  the  Western 
Regional  Office,  3660  Wilshire 
Boulevard,  Suite  810,  Los  Angeles, 
California,  90010,  (213)  688-3437. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C  May  21. 1962. 
|aha  L  Binkkjr. 
Advisory  Committee  Management  Office. 

|FK  Doc.  82-14316  Filed  B-25-82:  8:45  am) 
■UJWa  coot  8WS  1  M 


Nevada  Advisory  Committee;  Agenda 
and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  theRules  and  Regulations 
of  the  U.S.  Commission  on  Qv^  Rights, 
that  a  meeting  of  the  Nevada  Advisory 
Committee  to  the  Commission  will 
convene  at  1:00  p.m.  and  will  end  at  5KK) 
p.m.,  on  June  24, 1982,  at  the  Federal 
Building,  200  Booth  Street  in  Room  4002, 
Reno,  Nevada,  00509.  The  purpose  of 
this  meeting  is  to  conduct  a  public 
meel'ng  to  obtain  information  on  the 
major  civil  rights  issues  in  the  State  of 
Nevada  in  1962. 

Persons  desiring  additional 
information  or  planning  a  presentation 
to  the  Committee,  should  contact  the 
Chairperson,  Woodrow  Wilson,  825' 
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Frederick  Avenue,  Las  Vegas.  Nevada, 
89106,  (702)  565-8910  or  the  Western 
Regional  Office,  3660  Wilshire 
Boulevard,  Suite  810,  Los  Angeles. 
California.  90010.  (213)  668-3437. 
The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rulea 
and  Regulations  of  the  Commission. 

Dated  at  Washington.  D.C.,  May  21,  igsz. 
lohn  I.  Binkley. 

Advisory  Committee  Management  Officer. 

(FR  Doc  82-14317  Filed  $-25-82:  8.-46  «ai| 
BHJJNQCOOC  S33S-01-M 


DEPARTMENT  OF  COMMERCE 

bitematkMial  Trade  Administration 

[Order  No.  41-3,  Aindt  1;  0.0.0.  Reference 
10-3,40-11 

Assistant  Secretary  for  Intematlonai 
Economic  Policy;  Organization  and 
Function 

Effective  Date:  May  3. 1982. 

Organization  and  function  Order  41-3 
of  February  15. 1962  (47  FR  16815)  is 
amended  to  consolidate  divisions  in  the 
Office  of  the  European  Community  and 
eliminate  divisions  in  the  OfHces  of 
Japan  and  the  Pacific  Basin. 

1.  Part  IV.  Sections  3.02  and  3.03  are 
amended  to  read: 

".02    The  Director  direcU  the 
following  divisions: 

a.  European  Community  Countries 
Division;  and 

b.  European  Community  Pobcy 
Division. 

.03    The  European  Community 
Countries  Division  is  responsible  for  the 
individual  countries  in  the  European 
Community." 

2.  Part  VI.  Sections  4.02  and  4.03  and 
the  last  sentence  of  Section  4.01  are 
deleted. 

3.  Part  VL  Sections  5.02  and  5.03  are 
deleted. 

4.  The  attached  organization  chart 
(Exhibit  1)  and  listing  of  country 
responsibilities  (Exhibit  2] '  supersede 
the  exhibits  attached  to  Organization 
and  Function  Order  41-3  of  February  15. 
1982. 

Approved: 

Uonel  H.  dmer. 

Under  Secretary  for  In  lemational  Trade. 

Raymond  ].  Waldnunn. 

Assistant  Secretary  for  International 
Economic  Policy. 

|FR  Doc.  82-14200  Filed  S-2S-82:  8:46  im| 
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'  Both  (be  chart  and  th«  listing  of  oountiy 
responsibilitie*  are  filed  with  the  original  dociuiient. 


[Order  Na  41-2;  DX).0.  Refereneee  10-3, 
40-1] 

Deputy  Under  Secretary  for 
International  Trade 

Effective:  March  31. 1982. 

Part  I.  EHect  on  Odier  Orders 

This  order  supersedes  ITA 
Organization  and  Function  Order  41-g 
of  June  19. 1981  (46  FR  38557). 

Part  n.  Purpose,  Scope  and  Principal 
Organizadon 

Section  1.  Purpose 

This  order  delegates  authority  to  the 
Director  of  Administration  and 
prescribes  the  organization  and 
assignment  of  functions  within  the' 
organizational  elements  reporting  to  the 
Deputy  Under  Secretary  for 
International  Trade  (the  "Deputy  Under 
Secretary"). 

Section  2.  Organization  and  Line  of 
Authority 

The  internal  organization  structure 
and  line  of  authority  for  functions 
prescribed  in  this  order  is  depicted  in 
the  attached  chart'  The  Deputy  Under 
Secretary  for  International  Trade 
reports  and  is  responsible  to  the  Under 
Secretary  for  International  Trade. 

Section  3.  Principal  Functions 

.01    The  Deputy  Under  Secretary  for 
International  Trade  serves  as  the 
principal  deputy  to  the  Under  Secretary, 
performs  such  duties  as  the  Under 
Secretary  assigns,  and  performs  the 
functions  of  the  Under  Secretary  in  the 
latter's  absence.  The  Deputy  Under 
Secretary  is  responsible  for  the  day-ti»- 
day  management  of  ITA. 

.02    The  Deputy  Under  Secretary 
directs  the  activities  of  the  Director  of 
Administration. 

Part  III.  Director  of  Administratioa 

Section  1.  Delegation  of  Authority 

.01    Subject  to  such  policies, 
directives,  and  delegations  of  authority 
as  may  be  issued  by  the  Secretary,  the 
Under  Secretary  for  International  Trade, 
and  by  the  Deputy  Under  Secretary  for 
International  Trade,  and  in  accordance 
with  applicable  Department 
Organization  Orders  and  Department 
Administrative  Orders,  the  Director  of 
Administration  is  hereby  delegated  the 
authorities  of  the  Deputy  Under 
Secretary  as  necessary  to  provide  for 
administrative  management  and  public 
affairs  activities  for  ITA. 

.02    The  Director  of  Administration 
may  redelegate  this  authority  to  any 


'  Filed  as  part  of  the  original  document. 


employee  subject  to  such  conditions  in 
the  exercise  of  such  authority  as  may  be 
prescribed 

Section  2.  Organization  and  Functions 

.01    The  Director  of  Administration  is 
the  principal  advisor  to  the  Under 
Secretary  and  the  Deputy  Under 
Secretary  on  administrative  and 
management  policy,  and  coordinates 
ITA  administrative  matters  with  the 
Assistant  Secretary  for  Administration, 
the  Inspector  General  and  other 
Department  officials. 

.02    The  Office  of  the  Director 
includes  the  Information  Projects  Staff 
which  operates  an  ITA-wide  test 
processing  facility,  including  support 
and  training  of  users:  manages  text 
processing  and  telecommunications  user 
groups;  maintains  liaison  with  the 
Department's  Communication  Center 
resolves  communication  center  user 
problems;  manages  the  acquisition  of 
text  processing  and  microform 
equipment;  manages  the  development  of 
an  Administrative  Management 
Information  System;  plans  for  office 
automation;  maintains  liaison  with  the 
Office  of  the  Assistant  Secretary  for 
Administration  for  development  and 
administration  of  service  agreements  on 
Working  Capital  Fund  projects;  and 
coordinates  ITA  participation  in  the 
Secretarial  MBO  process. 

.03    The  Director  of  Administration 
directs  the  following  offlces: 

a.  Office  of  Personnel; 

b.  Office  of  Management  and  Systems; 
0.  Office  of  Budget; 

d.  Office  of  Public  Affairs;  and 

e.  Office  of  Administrative  Support 

Section  3.  Office  of  Personnel 

.    .01    The  Office  of  Personnel  is 
headed  by  a  Director  who  is  the  ITA 
Personnel  Officer  and  who  plans, 
coordinates  and  conducts  the  Personnel 
Management  Program  for  ITA;  interprets 
personnel  policies  and  procedures 
established  by  higher  authority;  and  acts 
as  liaison  with  the  Department's  Office 
of  Persormel. 

a.  The  immediate  ofHce  of  the  Director 
includes  the  Special  Programs  Staff 
which  develops  the  policies,  directives, 
and  operating  instructions  necessary  to 
implement  personnel  management 
activities  in  ITA;  provides  technical 
guidance  and  assistance  to  program 
areas  and  to  other  units  witldn  the 
Office  of  Personnel  regarding  the 
interpretation  or  impact  of  Federal 
personnel  statutes,  regulations  and 
Comptroller  General  decisions;  provides 
technical  guidance  and  assistance  to  the 
Personnel  Management  Division  on 
position  classification  and  employee 


Federal  Register  /  Vol.  47.  No.  102  /  Wednesday,  May  26.  1982  /  Notices 22W7 


relations  issues  to  unusual  complexity; 
plans  and  implements  special 
employment  programs,  including 
employment  of  the  handicapped, 
cooperative  education,  affinnadve 
action,  equal  employment  opportunity 
complaints,  and  upward  mobility; 
processes  financial  disclosure 
statements  required  under  the  Ethics  in 
Government  Act  and  other  conflict-of- 
interest  regulations;  in  coordination  with 
the  Personnel  Management  Division, 
administers  reductions-in-force;  serves 
as  liaison  between  the  ITA  Office  of 
Personnel  and  the  Department's  Office 
of  Personnel  on  matters  pertaining  to 
Senior  Executive  Service  and  Schedule 
C  positions;  and  in  coordination  with  the 
Personnel  Management  Division,  is 
responsible  for  the  position 
classification  survey  program. 

b.  The  immediate  office  of  the 
Director  includes  the  Information 
Systems  Sto^  which  plans  and 
coordinates  matters  relating  to  the 
development  of  ITA-wide  personnel 
management  information  systems  and 
procedures,  including  records  and 
reports;  processes  all  personnel  actions, 
ensures  proper  documentation  for 
legality  and  propriety  and  maintains 
control  over  the  content  and  disposition 
of  Official  Personnel  Folders; 
coordinates  with  ADP  personnel 
concerning  processing  and  records 
documentation,  Improvements,  or  needs 
relating  to  personnel  management  and 
administration;  provides  ADP  input 
necessary  to  generate  SF-113  reports 
and  a  variety  of  statistical,  personnel 
and  employee  information  reports; 
provides  advice  and  assistance  to 
serviced  organizations  concerning 
employment  benefits  and  entitlements, 
such  as  health  plans  and  insurance 
programs;  arranges  for  National  Agency 
checks  by  the  Office  of  Personnel 
Management  and  processes  employee 
security  clearance;  conducts  the  ITA 
security  program;  provides  physical  and 
document  security  orientation  for 
employees  and  security  briefings; 
maintains  NATO  sub-registry  for 
Commerce;  controls  credentials, 
building  passes  and  keys;  performs  the 
safety  function  for  ITA;  and  provides 
paymaster  services. 

c.  The  Director  directs  the  following 
organizational  components: 

.02    The  Personnel  Management 
Division,  organized  into  teams 
corresponding  to  the  major  organization 
elements  of  ITA,  provides  a  full  range  of 
sevices  in  the  areas  of  recruitment, 
staffing,  merit  promotion,  position 
management  and  classification,  and  pay 
determinations;  advises  and  provides 
assistance  regarding  reorganizations. 


reductions-in-force,  employee 
utilization,  employee  relations,  adverse 
actions,  appeals  and  grievances; 
provides  retirement  counseling  and 
services  involving  workers' 
compensation  claims;  and  serves  as  a 
liaison  and  primary  point  of  contact 
between  program  areas  and  other  units 
of  the  Office  of  Personnel  on  matters 
involving  training,  awards,  and  special 
employment  programs. 

.03    Tlie  Career  Development 
Division  is  responsible  for  a 
comprehensive  employee  development, 
training  and  awards  program 
encompassing  supervisory, 
management,  and  executive 
development  and  the  identification  of 
training  and  orientation  needs  for 
employees  at  all  grade  levels;  manages 
the  incentive  awards  program,  which 
includes  both  monetary  and  honorary 
recognition;  administer  systems  for 
employee  appraisals,  perJFormance  and 
career  coimseling,  in  coordination  with 
the  appropriate  team  leader  of  the 
Personnel  Management  Division; 
provides  administrative  and  technical 
support  to  the  Executive  Resource  and 
Performance  Review  Boards;  and 
administers  the  Intergovernmental 
Personnel  Act  and  various  other 
programs  such  as  the  President's 
Executive  Exchange  Program. 

Section  4.  Office  of  Management  and 
Systems 

.01    The  Office  of  Management  and 
Systems  is  headed  by  a  Director  who 
plans,  coordinates  and  directs 
management,  systems  and  information 
resource  management  programs  for  ITA; 
acts  as  liaison  with  the  Department's 
Office  of  Information  Management,  the 
Office  of  Organization  and  Management 
Systems,  the  Office  of  Program 
Evaluation  and  the  Office  of  the 
Inspector  General;  and  directs  the 
following  organizational  components: 

.02    Tne  Systems  Management 
Division  coordinates  and  directs  the 
planning  and  evaluation  of  ITA 
information  resource  systems;  provides 
management  coordination  and  control 
and  technical  guidance  to  ITA  elements 
with  regard  to  systems  engineering,  data 
communications,  data  processing,  data 
retrieval  and  acquisition  of  ADP 
resources;  coordinates  the  establishment 
of  standards  and  production  schedules 
and  the  maintenance  for  operational 
automated  systems;  maintains 
operational  support  for  selected 
automated  systems;  coordinates  the 
preparation  and  submission  of  ADP 
planning,  budgeting  and  evaluation 
information  for  automated  systems; 
implements  the  information  resource 
management  policies  and  procedures  of 


ITA,  the  Department  and  other  Federal 
agencies:  and  is  the  point-of-contact 
within  ITA  for  all  information 
management  technology  questions, 
administrative  reports  and 
consultations. 

.03    The  Management  Analysis 
Division  conduct  studies  and  surveys  to 
effect  improve  management  practices, 
manpower  distribution  organization 
alignments,  procedures  and  work 
.methods;  reviews  and  coordinates 
proposed  organizational  changes: 
administers  the  forms  management  and 
reports  management  programs;  performs 
correspondence  management  including 
training  in  correspondence  procedures 
and  operation  of  the  ITA  Secretariat 
receives,  reviews  and  assigns  for  action 
Secretarial,  Congressional  and  White 
House  mail  directed  to  ITA,  and 
foUows-up  to  ensure  timely  response; 
provides  assistance  on  established 
correspondence  procedures  and  reviews 
outgoing  correspondence  for  proper 
format  and  compliance  with  established 
procedures;  provides  committee 
management  and  records  management 
services;  in  cooperation  with  ITA's 
Office  of  Personnel  and  Office  of 
Budget  operates  the  position 
management  program;  maintains  a 
system  for  the  issuance  ot 
Announcements,  Administrative 
Instructions,  Organization  and 
Functions  Orders,  Delegations  of 
Authority  and  other  issuances  prepared 
for  the  administration  of  ITA; 
coordinates  the  administration  of  the 
Freedom  of  Information  Act  and  the 
Privacy  Act  and  provides  liaison  for 
GAO  and  Inspector  General  audit 
reports,  surveys  and  inquiries. 

Section  5.  Office  of  Budget 

.01    Hie  Office  of  Budget  is  headed 
by  a  Director  who  is  the  ITA  Budget 
Officer  and  who  plans,  coordinates  and 
directs  budget  functions  for  ITA;  serves 
as  ITA's  principal  contact  with  the 
Department  OMB,  the  Budget  and 
Appropriations  Committees  of  the 
Congress,  and  other  government 
agencies  on  budget  and  related  matters, 
and  directs  the  following  organizational 
components: 

.02    The  Budget  Operations  Division 
coordinates  the  development  of  advance 
program  guidance  and  plans  for 
resource  allocation,  including 
identification  of  major  issues  to  be 
addressed  in  budget  proposals; 
examines  and  analyzes  budget 
proposals  in  terms  of  effective  allocatioD 
of  ITA  resources,  conformance  to 
pohcies,  adequancy  of  justification, 
existence  of  statutory  authorization, 
feasibility  and  economy  of  operations. 
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and  conformity  with  instructions 
governing  submission  of  budget 
estimates,  out-year  plans,  and  impacts: 
participates  in  the  development  of 
legislative  proposals  affecting  ITA's 
plans  and  programs  and  reviews 
legislative  proposals  to  assess 
budgetary  impact;  reviews  and 
comments  on  proposed  testimony  of 
officials  of  ITA  on  plans  and  programs; 
provides  technical  assistance  to  ITA 
officials  on  budget  matters;  prepares 
Preview  Estimates  and  Secretarial. 
OMB,  and  Congressional  budget 
justiflcations;  prepares  witnesses  to 
testify  on  budget  requests  and  completes 
matfshals  for  hearing  transcripts; 
analyzes  Bscal  and  program  plans  and 
reprogramming  proposals  for 
conformance  to  ITA  and  Departmental 
policies  and  commitments,  and  reviews 
the  status  of  obligations,  expenditures 
and  program  progress  by  organization 
cmd  budget  structure;  reviews  and 
evaluates  ITA  program  budget  structure 
and  reconmiends  modiBcabons  as 
necessary;  prepares  overseas  direct 
project  budget  authorizations  and 
advice  of  funds  availability;  negotiates 
and  prepares  reimbursable  agreements; 
assists  program  managers  in  developing 
operating  budgets;  and  prepares  special 
reports  or  briefings  for  the  Under 
Secretary  and  other  Secretarial  Officers 
on  significant  fiscal,  budget  and  program 
issues,  incorporating  material  furnished 
by  the  Financial  Management  Division. 

.03    The  Financial  Management 
Division  establishes  standards,  criteria 
and  procedures  for  preparing  budget 
estimates  and  justifications  and 
develops  standards,  procedures  and 
operational  instructions  for  resource 
allocation  systems  In  ITA;  prepares 
technical  and  other  supporting 
schedules  and  reviews  such  schedules 
for  consistency  with  budget 
justifications  and  Departmental  and 
OMB  instructions  governing  submission 
of  budget  estimates;  maintains 
information  on  the  status  of 
Congressional  actions  on  ITA's 
appropriation:  prepares  budget 
summaries  and  analyses:  maintains 
ITA's  budget  history;  maintains  Uaison, 
as  appropriate,  with  OMB  staff  and  with 
staffs  of  Budget  and  Appropriations 
Committees  on  technical  budget  matters 
as  necessary  to  carry  out  the  Divisions' 
responsibilities:  coordinates  the 
establishment  of  reporting  requirements 
on  program  accomplishments  and 
operating  budgets,  including  monthly 
and  quarterly  plans  and  reports,  and 
analyzes,  consolidates  or  otherwise 
treats  the  reports  as  will  best  meet  the 
needs  of  the  Under  Secretary,  other 
Seoetarial  Officers,  the  Departmental 


Office  of  Budget  and  Congress, 
incorporating  material  furnished  by  the 
Budget  Operations  Division:  prepares 
special  reports  or  briefings  for  the  Under 
Secretary  and  other  Secretarial  Officers 
on  significant  fiscal  budget  and  program 
issues,  incorporating  material  furnished 
by  the  Budget  Operations  Division; 
examines  and  recommends  appropriate 
action  on  apportionment  requests; 
maintains  control  numbers  on  ouday 
estimates  and  employment  ceilings, 
including  Monitoring  Overseas  Direct 
Emplo)mient  (MODE)  ceiling;  assures 
administrative  control  over  the 
obligation  and  expenditure  of  ITA 
appropriative  and  other  funds; 
maintains  midti-year  plans,  ceilings,  and 
estimates;  represents  ITA  on  the  Foreign 
Affairs  Administrative  Support  (FAAS) 
Council  Working  Group  at  the 
Department  of  State;  represents  ITA  on 
the  Department's  Working  Capital  Fund 
Advisory  Group;  maintains  ITA 
Reimbursable,  Gifts  and  Bequests, 
Domestic  Hospitality,  and  Special 
Foreign  Currency  accounts;  maintains 
ITA  Centralized  Services  programs: 
maintains  Fuil-Time  Equivalency  ceiling 
control  system;  maintains  up-to-date 
listing  of  appropriate  statutory 
authorizations  and  appropriation 
language  code  citations,  including 
explanation  of  such  code  citations: 
prepares  consohdation  reports  as 
necessary,  such  as  Federal  Domestic 
Assistance  and  Legislative, 
Authorization.  Budget  and  Program 
Information  Systems  (LAPIS)  reports; 
and  maintains  liaison  with  the 
Department's  Controller  on  all 
accounting  matters. 

Section  6.  Office  of  Public  Affairs 

Sn    The  Office  of  Public  Affairs  is 
headed  by  a  Oitector  who  furnishes 
public  information  and  publications 
services  to  ITA  elements  and  directs  the 
following  organizational  components: 

.02    The  Business  America  Staff  is 
located  m  the  immediate  Office  of  the 
Director  and  prepares  and  pubUshes 
Business  America  magazine. 

S)3    The  Public  Information  Division 
develops,  prepares,  clears  and  releases 
press  releases;  develops  and  produces 
audio  visual  information  material 
intended  for  public  consimiption, 
including  slide  presentations,  motion 
pictures,  television  productions,  audio 
(cassette)  presentations,  exhibit 
displays,  advertising  material  (radio-TV- 
print),  and  scripts,  drafts,  speeches. 
public  statements,  and  messages  for  the 
President  the  Secretary  of  Commerce 
and  ITA  officials:  writes  articles  for 
signature  by  Department  officials  and 
for  publications  in  national  press  aitd 
journals;  develops  questions  and 


answers  and  briefing  and  background 
papers  for  Presidential  and  Secretarial 
news  conferences  and  other  purposes: 
arranges  news  conferences  for 
Departmental  officialr.  develops 
speaking  forums  for  ITA  officials 
designed  to  support  Departmental  and 
Administration  objectives;  writes  and 
distributes  a  newsletter  for  ITA  District 
Offices:  performs  editorial  services 
including  research  and  editorial 
assistance  in  the  preparation  and 
publication  of  technical  articles; 
maintains  mailing  lists,  biographical 
data,  business  information  and  other 
reference  material;  and  reviews  the 
speeches  of  ITA  officials  for  public 
affairs  purposes,  primarily  the 
generation  of  publicity. 

.04    The  Publications  Division  assists 
in  the  development  of  ITA  publications, 
including  gathering  of  material,  writing, 
editing  and  preparation  for  printing: 
promotes  ITA  publications;  prepares 
and  arranges  for  placement  of  display 
and  advertising  for  ITA  promotional 
events  in  the  U.S.  and  abroad;  and 
maintains  liaison  with  the  Department's 
Office  of  Information  Services  and  the 
Government  Printing  Office  and  with 
other  Government  agencies  concerned 
with  ITA  reports^and  publications.  The 
Division  Director  serves  as  publication 
clearance  officer  for  ITA. 

Section  7.  Office  of  Administrative 
Support 

.tW    The  Office  of  Administrative 
Support  is  headed  by  a  Director  who 
plans  and  directs  administrative  support 
services  for  ITA;  receives  and  processes 
procurement  requests  for  furniture, 
furnishings,  office  equipment,  office 
supplies,  subscriptions,  publications  and 
printing;  arranges  for  the  repair  and 
renovation  of  office  equipment  and 
furniture;  vouchers  all  transactions  to 
insure  that  the  terms  of  purchases  and 
contracts  are  fully  met;  maintains 
current  inventories  of  office  equipment 
and  other  property;  monitors  the  use  of 
office  equipment  and  furniture  and 
reviews  requests  for  procurement  of 
new  items  to  insiu%  that  items  are  not 
otherwise  available  or  underutilized; 
maintains  a  current  inventory  of  ITA- 
assigned  office  and  special-use  space; 
monitors  GSA  SLUC  billings  to  insure 
that  charges  are  accurate  and 
inaccuracies  are  corrected;  reviews  and 
analyzes  office  space  utilization  to 
insure  conformity  to  Department  and 
GSA  guidelines:  develops  plans  for 
space  assignments  in  anticipation  of 
changes  in  requirements;  prepares  work 
specifications  for  renovations, 
alterations,  and  telephone  and  electrical 
services;  monitors  contract  work  to 


Federal  Ragjgter  /  Vol  47,  No.  102  /  Wednesday.  May  26.  1982  /  Noticw 


insure  that  standards  of  quality  are  met. 
work  is  performed  within  agreed 
timeframes,  and  costs  do  not  exceed 
estimates;  provides  office  design 
services  and  monitors  ofHce  design  and 
layout  work  performed  by  private  design 
firms;  reviews  ofTice  space  and 
recommends  approaches  to  improve  the 
physical  surroundings  and  work 
environment  of  ITA  employees;  provides 
for  the  distribution  of  bulk  materials  and 
special  messenger  service;  and  monitors 
ITA  mailing  practices  to  insure  that 
appropriate  laws,  rules,  regulations,  and 
guidelines  are  adhered  to. 
Lionel  Otmer, 
Under  Secretary  for  IntemationcJ  Trade. 

fPR  Doc  83-14261  Filed  S-2S-82:  8:45  ami 
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Certain  Steel  Pipes  and  Tubes  From 
Japan;  i>ostponeinent  of  Preliminary 
Antidumping  Determination 

AQENCV:  International  Trade 
Administration,  Commerce. 

ACTION:  Postponement  of  preliminary 
antidumping  determination. 


:  The  antidumping  preliminary 
determination  involving  certain  steel 
pipes  and  tubes  from  Japan  is  being 
postponed,  as  the  investigation  is 
determined  to  be  extraordinarily 
compUcated.  We  intend  to  issue  the 
antidumping  preliminary  determination 
not  later  than  August  18, 1982. 
EFFECTIVE  DATE:  May  26, 1982. 
FOR  FURTHER  INFORMATION  CONTACT 
Stuart  Keitz  or  Koichi  Beckwith,  Office 
of  Investigations,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230  (202-377-1789  or 
1778). 

SUPPLEMENTARY  INFORMATION:  On 
Februaiy  12, 1982,  we  announced  our 
initiatian  of  an  antidumping 
investigation  to  determine  whether 
imports  of  certain  steel  pipes  and  tubes 
from  ]apan  are  being,  or  are  likely  to  be, 
sold  at  less  than  fair  value  (47  FR  6457). 
The  notice  stated  that  we  would  issue  a 
preliminary  determination  by  June  29, 
1982. 

Three  of  the  four  respondents: 
Sumitomo  Metal  Industries,  Ltd.,  Sanyo 
Special  Steel  Co.  Ltd.,  and  Kobe  Steel, 
Ltd.,  requested  an  extension  of  time  for 
response  in  letters  dated  March  16, 1982, 
March  31, 1982,  and  April  1, 1982, 
respectively.  The  manufacturers 
requested  additional  time  in  responding 
due  to  the  great  number  of  product 
categories  and  consequent  volume  of 
information.  We  granted  their  requests 
and  required  them  to  respond  to  the 


questionnaires  by  April  19. 1982.  The 
fourth  firm.  Nippon  Kokan,  iCK.  did  not 
request  an  extension. 

We  have  determined  that  the  parties 
involved  are  cooperating,  but  that 
additional  time  is  necessary  for  analysis 
of  the  complex  and  massive  information 
from  the  four  manufacturers  and  their 
related  parties.  Hie  information  which 
we  must  analyze  ooncems  sales  of  a 
large  variety  of  custom-made  and 
standard  items.  It  includes  data 
requested  from  related  parties  and 
responses  to  the  allegation  that  sales  in 
the  home  maricet  are  being  made  at  less 
than  the  cost  of  production. 

For  these  reasons  we  determine  that 
the  case  is  extraordinarily  complicated 
in  accordance  with  section  733(c)(1)(B) 
of  the  Tariff  Act  of  1930,  as  amended 
("the  Act"),  and  we  intend  to  issue  an 
antidumping  preliminary  determination 
not  later  than  August  18, 1982. 

(Section  733(c)(2)  of  the  Act  (93  SUt.  164. 19 

U.S.C  1673b(c)(2))) 

Gary  N.  Horiick. 

Deputy  Assistant  Secretary  for  Import 

Administration. 

May  2a  1982. 

|FR  Doc  aZ-1432B  Filed  fr-2S-82: 8:46  (■! 
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National  Oceanic  and  Atmospheric 
Administration 

Marine  lAammals;  Receipt  of 
Modification  Request  for  Eleanor  M. 
Dorsey 

Notice  is  hereby  given  that  Eleanor  M. 
Dorsey,  Friday  Harbor  Laboratories, 
P.O.  Box  459,  Friday  Harbor, 
Washington  98250  has  requested  a 
modification  of  Permit  No.  295  issued  on 
June  19, 1980  (45  FR  42784)  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972  (16  U.S.C  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

The  Permit  Holder  is  requesting  to 
radio  tag  60  minke  whales 
[BaJaenoptera  acutorostrata)  and  collect 
skin  biopsies  bom  up  to  50  minke 
whales  over  the  next  4  years  in  addition 
to  the  activities  authorized  in  the  Permit 
The  activities  are  to  be  conducted  in  the 
waters  of  northern  Washington. 

Concurrent  with  the  pubhcation  of 
this  Notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  the  modification  request  to  the 
Marine  Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 


Marine  Fisheries  Service.  U.S. 
Department  of  Commerce.  Washington. 
D.C  20235.  on  or  beftne  June  25. 1982. 
Those  individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular  request 
would  be  appropriate.  Hie  holding  of 
such  hearing  is  at  the  discretion  of  die 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  the  modifications  request  are 
summaries  of  those  of  the  Applicant  and 
do  not  necessarily  reflect  the  views  of 
the  National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  modifications  request 
are  available  for  review  in  the  following 
offices: 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service.  3300 
Whitehaven  Street  N.W..  Washington. 
D.C;  and 

Regional  Director,  National  Marine 
Fisheries  Service.  Northwest  Region. 
7600  Sand  Point  Way.  N£..  fflN  ClSTOa 
Seattle.  Washington  98115. 

Dated  May  20. 1982. 
Ridwrd  B.  Roa, 

Acting  Director,  Office  of  Marine  Mammab 
and  Endangered  Species.  National  Marine 
Fisheries  Service. 

[FK  Doc  8Z-143S  FOed  (-ZS-tt  »<•  m4 


Applcation  for  Permit;  Tel-Aviv 
Ddptiinarium,  Ltd. 

Notice  is  hereby  given  diat  an 
Applicant  has  appbed  in  due  form  for  a 
Permit  to  take  marine  mammals  as 
authorized  by  the  Marine  Mammal 
Protection  Act  of  1972  (16  U3.C  1361- 
1407),  and  the  Regulations  Governing 
the  Taking  and  Importing  of  Marine 
Mammals  (50  CFR  Part  216). 

1.  Applicant: 

a.  Name:  Tel-Aviv  Dolphinarium,  Ltd. 
(P255A),  Charies  Clore  Park.  Herbert 
Samuel  Blvd. 

b.  Address:  P.O.  Box  29131,  Tel-Aviv 
61290  Israel. 

2.  Type  of  Permit  Public  Display. 

3.  Name  and  Number  of  Animals: 
Bottlenose  dolphin  (Tursiops  truncatus) 
6. 

4.  Type  of  Take:  To  capttuv  and 
maintain  fOT  public  display  in  Tel-Aviv. 

5.  Location  of  Activity:  Florida  West 
Coast  Charlotte  Harbor  to  Crystal 
River. 

6.  Period  of  Activity:  24  months. 
The  arrangements  and  facilities  for 

transporting  and  maintaining  the  marine 
mammals  requested  in  the  above 
described  application  have  been 
inspected  by  a  licensed  veterinariaii. 
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who  has  certified  that  such 
arrangements  and  facihties  are 
adequate  to  provide  for  the  well-being  of 
the  marine  mammals  involved. 

Concurrent  with  the  pubhcation  of 
'  this  notice  in  the  Federal  Register,  the 
Secretry  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  application 
should  be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service.  U.S. 
Department  of  Commerce,  Washington, 
D.C  20235,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 

All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

As  a  request  for  a  permit  to  take  living 
marine  mammala  to  be  maintained  in 
areas  outside  the  jurisdiction  of  the 
United  States,  this  application  has  been 
submitted  in  accordance  with  National 
Marine  Fisheries  Service  policy 
concerning  such  applications  (40  FR 
11619.  March  12. 1975).  In  this  regard  no 
application  will  be  considered  unless: 

(a)  It  is  submitted  to  the  Assistant 
Administrator  for  Fisheries.  National 
Marine  Fisheries  Service,  through  the 
appropriate  agency  of  the  foreign 
government; 

(b)  It  includes: 

i.  A  certification  &om  such 
appropriate  government  agency 
verifying  the  information  set  fcwth  in  the 
application; 

M.  A  certification  from  such 
goYemment  agency  that  the  laws  and 
regulations  of  the  government  involved 
permit  enforcement  of  the  terms  of  the 
conditions  of  the  permit,  and  that  the 
government  will  enforce  such  terms; 

iii.  A  statement  that  the  government 
concerned  will  afford  comity  to  a 
National  Marine  Fisheries  Service 
decision  to  amend,  suspend  or  revoke  a 
permit. 

In  accordance  with  the  above  cited 
policy,  the  certification  and  statements 
of  the  Ministry  of  Agriculture  Veterinary 
Service  &  Animal  Health  of  Israel  have 
been  found  appropriate  and  sufficient  to 
allow  consideration  of  this  permit 
appbcation. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  ia  the  following  offices: 


Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service,  3300 
Whitehaven  Street  N.W..  Washington. 
D.C:  and 

Regional  Director,  National  Marine 
Fisheries  Service,  Southeast  Region. 
9450  Koger  Boulevard.  St.  Petersburg. 
Florida  33702. 

Dated:  May  20, 1982. 
Richard  B.  Roe, 

Acting  Director,  Office  of  Marine  Mammals 
and  Endangered  Speciee.  National  Marine 
Fisheries  Service. 
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COMMirTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcing  Import  Levels  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  from  ttie  Dominican 
Republic,  Effective  on  June  1, 1982 

May  21, 1982. 

agcncy:  Committee  for  the 

Implementation  of  Textile  Agreements. 

ACTION:  Establishing  import  restraint 
levels  for  certain  cotton  and  man-made 
fiber  textile  products,  produced  or 
manufactured  in  the  Dominican 
Republic  and  exported  to  the  United 
States  during  the  twelve-month  period 
beginning  on  )une  1. 1962. 

summary:  The  Bilateral  Cotton,  Wool, 
and  Man-Made  Fiber  Textile  Agreement 
of  August  7  and  8, 1979,  as  amended 
between  the  Governments  of  the  United 
States  and  the  Dominican  Republic 
established  specific  levels  of  restraints 
for  Categories  340  (men's  and  boys' 
woven  cotton  shirts],  361  (cotton 
nightwear).  639  (women's  girls',  and 
infaats  man-made  fiber  knit  skirts  and 
blouses),  and  649  (man-made  fiber 
brassiares  and  other  body  supporting 
garments)  during  the  agreement  year 
which  begins  on  June  1, 1982  and 
extends  through  May  31, 1983. 
Accordingly,  in  the  letter  published 
below,  the  Chairman  of  the  Committee 
for  the  Implementation  of  Textile 
Agreements  directs  the  Commissioner  of 
Customs,  under  the  terms  of  the  bilateral 
agreement,  to  prohibit  entry  into  the 
United  States  for  consumption,  or 
withdrawal  from  warehouse  for 
consumption,  of  textile  products  in  the 
foregoing  categories,  produced,  or 
manufactured  in  the  Dominican 
Republic  and  exported  during  the 
twelve-month  period  which  begins  on 
June  1, 1962  and  extends  through  May 
31, 1983,  in  excess  of  the  designated 
levels  of  restraint. 


A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S-A. 
numbers  was  published  in  the  Federal 
Register  on  February  28. 1980  (45  FR 
13172).  as  amended  on  April  23. 1980  (45 
FR  27463).  August  12. 1960  (45  FR  53506). 
December  24. 1980  (45  FR  85142),  May  5, 
1981  (46  FR  25121).  October  5, 1981  (46 
FR  48963),  October  27. 1981  (46  FR 
52409).  and  February  9. 1982  (47  FR  5926) 
May  S.  1961  (46  FR  25121).  and  May  13. 
1962  (47  FR  20654)). 

EFFECTIVE  DATE  June  1.  1982. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diana  Bass,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
Washington.  D.C.  20230  (202/377-4^). 

This  letter  and  the  actions  taken 
pursuant  to  it  are  not  designed  to 
implement  aU  of  the  provisions  of  the 
bilateral  agreement,  but  are  designed  to 
assist  only  in  the  implementation  of 
certain  of  its  provisions. 
Paul  T.  O'Dey. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
May  21, 1982. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington. 
DC 
Dear  Mr.  CommiBsioner  Under  the  terms  of 
the  Arrangement  Regarding  International 
Trade  in  Textiles  done  at  Geneva  on 
December  20. 1973,  as  extended  on  December 
15, 1977  and  December  22, 1981;  pursuant  to 
the  Bilatemal  Cotton.  Wool,  and  Man-Made 
Fiber  Textile  Agreement  of  August  7  and  8, 
1979.  as  amended,  between  the  Governments 
of  ttie  United  States  and  the  Dominican 
Republic;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of  March 
3, 1972.  as  amended  by  Executive  Order 
11951  of  January  6, 1977,  you  are  directed  to 
prohibit,  effective  on  Jme  1, 1982  and  for  the 
twelve-month  period  extending  through  May 
31, 1983,  enUy  into  the  United  States  for 
consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton  and 
man-made  fiber  textile  products  in  Categories 
340,  351,  639,  and  649,  produced  or 
manufactured  in  the  Dominican  Republic,  in 
excess  of  the  foflowhig  levels  of  restraint: 


CMBgoy 

12-nio.  l»Ml 
olrastralnt 
findoamt) 

340 „ ...„           ._.    . 

351...              .     ._^_ 

TW.455 
34«.a6a 
336  M7 

sas 

64a ,  ,  .         ,         , 

1,500,000 

In  carrying  o«i4  tkia  directive  entries  of 
textile  products  in  the  foregoing  categories, 
produced  or  maa«factured  in  the  Dominican 
Republic,  which  have  been  exported  to  the 
United  States  on  and  after  June  1. 1981,  and 
extendtng  through  May  31. 1982,  shall,  to  the 
extent  of  any  unfilled  balancea,  be  charged 
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agaiiwl  the  lerela  of  restrainf  established  for 
such  ^oods  during  the  twelve-month  period 
beginniag  on  )une  1. 1981  and  extending 
through  May  31. 1982.  In  the  event  that  the 
levels  of  restraint  established  for  that  period 
have  been  exhausted  by  previous  entries, 
such  goods  shall  be  subject  to  the  levels  set 
forth  in  this  letter. 

The  levels  of  restraint  set  forth  above  are 
subject  to  adjustment  pursuant  to  the 
provisions  of  the  bilateral  agreement  of 
August  7  and  8, 1979.  as  amended,  between 
the  Governments  of  the  United  States  and  the 
Dominican  Republic  which  provide,  in  part 
that:  (1)  Specific  limits  may  be  exceeded  by 
designated  percentages  to  account  for  swing: 
(2|  specific  limits  may  also  be  increased  for 
carryover  up  to  11  percent  of  the  appUcable 
category  limit:  and  (3)  administrative 
arrangements  or  adjustments  may  be  made  to 
resolve  minor  problems  arising  in  the 
implementation  of  the  agreement.  Any 
appropriate  future  adjustments  under  the 
foregoing  provisions  of  the  bilateral 
agreement  will  be  made  to  you  by  letter. 

A  detailed  description  of  the  textile 
categories  in  terms  of  T.S.U.S.A.  numbers 
was  published  in  the  Federal  Register  on 
February  28, 1980  (45  FR  13172).  as  amended 
on  April  23,  1980  (45  FR  27463),  August  12, 

1980  (45  FR  53506),  December  24.  1980  (45  FR 
85142),  h4ay  5, 1981  (46  FR  25121),  October  5. 

1981  (46  FR  48963),  October  27, 1981  (48  FR 
52409).  and  February  9, 1982  (47  FR  5926)  and 
May  13, 1982  (47  FR  20654). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  in  the  United  States  for  consumption  to 
include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

Hie  actions  taken  with  respect  to  the 
Government  of  the  Dominican  Republic  and 
with  respect  to  imports  of  cotton  and  man- 
made  Gber  textile  products  from  the 
Doaiinicaa  Republic  have  been  determined 
by  the  Commitlee  for  the  Implementation  of 
Textile  Agreements  to  involve  foreign  affabs 
functions  of  the  United  Stales.  Therefore, 
these  dvections  to  tlie  Commissioner  of 
Customs,  which  are  necessary  for  the 
implementation  of  such  actions,  fall  within 
the  foreign  aSairs  exception  to  the  rule- 
making provisions  of  5  U.S.C.  553.  This  letter 
will  be  published  in  the  Federal  Register. 
SUicerely, 

Paul  T.  Otimf. 

Chairmaa,  Committee  for  the  Implementation 
of  Textile  Agreements. 
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DEPAftTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board  Taek  Force  on 
Intemaltonal  Industry-to-industry 
Armaments  Cooperation;  Ctwnge  in 
Notice  of  Advisory  Committee  Meeting 

The  purpose  of  the  meeting  of  the 
Defense  Science  Board  Task  Fwoe  on 
International  Industry  to  Industry 


Armaments  Cooperation  scheduled  for 
3-4  June  1982  as  published  in  the 
Federal  Kegialer  (Vd.  47,  No.  88, 
Thursday,  May  6. 1982,  FR  Doc.  82- 
12362)  should  read  as  follows: 

'The  Task  Force  will  review  the 
Defense  Department's  policies,  plans 
and  procedures  which  impede  or  might 
impede  intematioaal  arms  cooperation 
and  thereby  have  the  potential  for 
adversely  impacting  the  collective 
security  of  the  United  States,  its  friends 
and  Allies.  In  this  context,  the  Task 
Force  will  also  analyze  the  effect  current 
international  cooperation  policies  have 
on  the  ability  of  the  U.S..  its  friends  and 
Allies  to  achieve  in  good  order  and 
sustain  mobilization  capacities." 

The  ori^al  notice  erroneously  gave 
the  above  italicized  "ability"  as 
"utility."  In  all  other  respects,  the 
original  notice  cited  above  remains  the 
same. 
M^Hftalf, 

OSD  Federal  Register  Liaigon  Officer. 
Washington  Headquarters  Services, 
Department  of  Defease. 

May  21.198Z. 
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DOD  Advisory  Gro4ip  on  Electron 
Devices;  Advisory  Committee  meeting 

Working  Group  A  (Mainly  Microware 
Devices)  of  the  DOD  Advisory  Group  on 
Electronic  Devices  (AGED)  will  meet  in 
closed  session  on  9  June  1982  at  the  AF 
Rome  Air  Development  Center,  Building 
106,  Rra.  4119,  Rome,  New  Yoric.  13441. 

The  mission  of  the  Advisory  Group  is 
to  provide  die  Under  Secretary  of 
Defense  for  Research  and  Engineering, 
the  Director,  Defense  Advanced 
Research  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  electron  devices. 

"Hie  Working  Group  A  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  inltate  with  industry, 
uniyersitiee  or  in  Aeir  laboratories.  This 
microwave  device  area  includes 
programs  on  developments  and  research 
related  to  microwave  tubes,  solid  state 
microwave,  electronic  warfare  devices, 
millimeter  wave  devices,  and  passive 
devices,  TTie  review  will  include 
classified  program  details  throughout. 

In  accordance  with  5  U.S.C.  App  1. 
section  10(d)  (1978);  it  has  been 
determined  that  flils  Advisory  Group 
meeting  concerns  matters  listed  in  5 
U.S.C.  552(b)  (c)(1)  (1976),  and  ttiat 


accordin^y.  this  meeting  will  be  dosed 
to  the  pubHc 
May  20. 1982. 
M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer,  ■ 
Department  ofDefeate. 
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DOD  Advisory  Qroup  on  Electron 
Devices;  Advtoory  Committee  Meeting 

Working  Croup  D  (Mainly  Laser 
Devices)  of  the  DOD  Advisory  Group  on 
Electronic  Devices  (AGED)  will  meet  in 
closed  session  6  July  at  ONR — 800  No. 
Quiocy  St.,  Arlington.  Va.  22217  and  7 
July  at  AGED,  1925  North  Lynn  St.,      .^ 
Arlington,  Va.  22209. 

The  mission  of  the  Advisory  Group  is 
to  provide  the  Under  Secretary  of 
Defense  for  Research  and  &i^neering, 
the  Director,  Defense  Advanced 
Research  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  researdi  and  development 
programs  in  the  area  of  electron  devices. 

The  Working  Group  D  meeting  will  be 
limited  to  review  of  research  and 
development  programs  which  the 
military  propose  to  initiate  with 
industry,  unirersitiet  or  in  their 
laboratories.  The  laser  area  includes 
programs  on  developments  and  research 
related  to  low  energy  lasers  for  such 
applications  as  batUefieki  surveillance, 
target  designation,  ranging, 
communications,  weapon  guidance  and 
data  transmission.  The  review  wiO 
include  classi^ed  program  details 
throughout 

In  accordance  widi  5  U.S.C.  App.  1« 
section  10(d)  (1976),  It  has  been 
determined  that  tBis  Advisory  Croup 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(cMl)  (1976),  and  that 
accordin^y,  this  meet^  will  be  closed 
to  the  public. 
M.  S.  Haaly. 

OSD  Federal  Register  Liaiaoii  Offioee, 
Department  of  Defease. 
May  za  1962. 
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Organization  Of  the  Joint  CMefs  of 
Stsff;  Joint  Strategic  Target  Planning 
Staff  Scientific  Advisory  Group; 
Closed  Meeting 

The  Joint  Strategic  Tar^t  Maiming 
Staff  (JSTPS)  Scientific  Advisory  Group 
will  meet  in  closed  session  August  9-11, 
1982  at  OfFutt  Av  Force  Base,  Nebraska. 

TTie  mission  of  the  JSTPS  Scientific 
Advisory  Group  is  to  provide  timely 
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technical  and  scientinc  advicxe  to  the 
Director  of  Strategic  Target  Planning 
during  the  Development  of  the  Single 
Integrated  Operational  Plan. 

A  meeting  of  the  JSTPS  Scientific 
Advisory  Group  has  been  scheduled  for 
August  9-11, 1982  to  discuss  classified 
issues  of  strategic  concern  related  to 
development  of  future  Single  Integrated 
Operational  Plans.  This  meeting  is  being 
held  in  Ueu  of  the  meeting  scheduled  for 
10-12  May  1982,  which  was  cancelled. 

In  accordance  with  5  U.S.C.  App.  I, 
subsection  10(d]  (1976),  it  has  been 
determined  that  this  JSTPS  Scientific 
Advisory  Group  Meeting  concerns 
matters  listed  in  5  U.S.C.  552b(c)(l) 
(1976),  and  that  accordingly  this  meeting 
will  be  closed  to  the  pub&c. 
M.  S.  Healy, 

OSD  Federal  Register  Liaison  Officer, 
Washington  Headquarters  Services, 
Department  of  Defense. 
May  20, 1982. 
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DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

Title  I,  Elementary  and  Secondary 
Education  Act;  Intent  To  Repay  to  ttw 
District  of  Columbia  Public  Schools 
Funds  Recovered  as  a  Result  of  a  Final 
Audit  Determination 

agency:  Education  Department. 

action:  Notice  of  Intent  to  award 
grantback  funds. 

summary:  Notice  is  given  that,  under 
section  456  of  the  General  Education 
Provisions  Act,  the  U.S.  Secretary  of 
Education  intends  to  repay  under  a 
grantback  arrangement  to  the  District  of 
Columbia  Public  Schools  (SEA)  an 
amount  equal  to  75  percent  of  the  funds 
the  U.S.  Department  of  Education  will 
recover  as  a  result  of  a  final  audit 
determination  issued  on  October  24, 
1979  by  the  Deputy  Commissioner  for 
Elementary  and  Secondary  Education 
(now  Assistant  Secretary  for  Elementary 
and  Secondary  Education).  This  notice 
describes  the  SEA's  plan  for  the  use  of 
the  repaid  funds  and  the  terms  and 
conditions  under  which  the  Secretary 
intends  to  make  these  funds  available. 

OATk:  All  written  comments  must  be 
received  on  or  before  June  25, 1982. 

AOORKtS:  All  written  conunents  should 
be  submitted  to  James  Spillane,  Director, 
Division  of  Program  Support, 
Compensatory  Education  Programs,  U.S. 
Department  of  Education,  400  Maryland 


Avenue,  S.W.,  (Room  3636,  ROB-3), 
Washington,  D.C.  20202-3305. 

FOR  FURTHER  INFORMATION  CONTACT! 

James  Spillane.  Telephone:  (202)  245- 
9877. 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

On  October  24. 1979,  the  Deputy 
Conmiissioner  for  Elementary  and 
Secondary  Education  (now  Assistant 
Secretary  for  Elementary  and  Secondary 
Education)  issued  a  final  audit 
determination  against  the  District  of 
Coliunbia  Public  Schools  (SEA),  finding 
that  the  SEA  had  improperly  spent  or 
retained  $1,001,753  in  funds  provided 
imder  Title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (Title 
I).  This  final  audit  determination  was 
based  on  an  audit  of  the  Title  I  program 
in  the  SEA  for  the  period  July  1, 1973 
through  September  30, 1977  conducted 
by  the  Department  of  Health,  Education, 
and  Welfare  Audit  Agency.  The  audit 
focused  primarily  on  the  procedures 
used  by  the  SEA  to  control  grant 
expenditures,  and  the  SEA's  failure  to 
expend  Title  I  funds  within  the 
allowable  two-year  period  for  grant 
expenditures. 

In  his  final  audit  determination,  the 
Deputy  Commissioner  acknowledged 
that  the  SEA  had  already  repaid  to  the 
U.S.  Office  of  Education  (now  U.S. 
Department  of  Education)  $416,019.21  in 
partial  settlement  of  the  claim. 
Accordingly,  he  determined  that  the 
SEA  owned  $585,733.79.  The  SEA 
challenged  this  determination  in  an 
application  for  review  filed  with  the 
Education  Appeal  Board  (EAB)  on 
November  26, 1979  pursuant  to  the 
authority  in  Secton  452(b)  of  the  General 
Education  Provisions  Act  (GEPA)  (20 
U.S.C.  1234a(b)).  The  SEA's  application 
for  review  is  currently  pending  before 
the  EAB. 

While  the  SEA's  appUcation  for 
review  was  pending,  the  parties  in  this 
case  negotiated  a  tentative  settlement  of 
the  outstanding  claim.  Under  this 
agreement,  the  SEA  would  repay  an 
additional  $100,000  in  non-federal  funds, 
resulting  in  a  total  repayment  by  the 
SEA  of  $516,019.21.  Upon  receipt  of  the 
SEA's  additional  payment,  the  U.S. 
Department  of  Education  (Department) 
would  relinquish  any  further  claims 
relating  to  the  final  audit  determination. 
In  addition,  the  U.S.  Secretary  of 
Education  (Secretary)  would  repay  to 
the  SEA  an  amount  equal  to  75  percent 
of  the  recovered  funds  in  accordance 
with  the  grantback  provision  in  section 
456  of  GEPA. 


B.  Autbority  for  Awarding  a  Grantback 

Section  45a(a]  of  GEPA  (20 
U.S.C.1234e(a)}  provides  that  whenever 
the  Secretary  has  recovered  funds 
following  a  final  audit  determination 
with  respect  to  an  appUcable  program, 
the  Secretary  may  consider  those  funds 
to  be  additional  fimds  available  for  that 
program  and  may  arrange  to  repay  to 
the  SEA  affected  by  that  determination 
an  amount  not  to  exceed  75  percent  of 
the  recovered  funds.  The  Secretary  may 
enter  into  this  "grantback"  arrangement 
if  the  Secretary  determines  that  (1)  the 
practices  and  procedures  of  the  SEA 
that  resulted  in  the  audit  determination 
have  been  corrected,  and  that  the  SEA  is 
in  all  other  respects  in  compliance  with 
the  requirements  of  the  appUcable 
program;  (2)  the  SEA  has  submitted  to 
the  Secretary  a  plan  for  the  use  of  the 
funds  to  be  awarded  under  the 
grantback  arrangement  which  meets  the 
requirements  of  the  applicable  program, 
and,  to  the  extent  possible,  benefits  the 
population  that  was  affected  by  the 
misexpenditures  that  resulted  in  the 
audit  exception;  and  (3)  the  funds  to  be 
awarded  under  the  grantback 
arrangement,  if  used  in  accordance  with 
the  SEA's  plan,  would  serve  to  achieve 
the  purposes  of  the  program  under 
which  the  funds  were  originally  granted. 

C.  Request  for  Repayment  of  Funds 
Awarded  Under  a  Grantback 
Arrangement 

As  part  of  the  proposed  settlement 
agreement  discussed  above,  the  SEA 
has  requested  that  the  Secretary  repay 
to  the  SEA  an  amount  equal  to  75 
percent  of  the  recovered  funds.  The  SEA 
also  has  submitted  documentation 
showing  that  it  has  corrected  the 
inadequate  accounting  practices  that 
caused  the  audit  violation.  In  addition, 
the  SEA  has  indicated  that  it  will  certify 
that  it  is  currently  in  compliance  with  all 
requirements  of  law,  whether  by  statute 
or  regulation,  that  apply  to  the 
administration  of  its  Title  I  program. 

D.  Plan  for  Use  of  Funds  Awarded 
Under  a  Grantback  Arrangement 

In  accordance  with  section  456(a)(2) 
of  GEPA,  the  SEA  has  submitted  a  plan 
for  how  the  SEA  proposes  to  use  the 
funds  that  would  be  repaid  to  it  under 
the  grantback  arrangement.  Accorditig 
to  its  plan,  the  SEA  intends  to  use  the 
grantback  funds  in  the  summer  of  1982 
to  operate  a  Title  I  summer  school 
program.  This  program  is  designed  to 
raise  the  achievement  level  in  reading, 
language  arts,  and  mathematics  of  a 
selected  group  of  Titie  I  students  in 
grades  one  through  six. 
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The  %A  proposes  to  select 
approxiaiately  three  thousand  eUgible 
Title  I  students  and  assign  them  to  ten 
educational  centers  throughout  the 
District  of  Columbia.  The  staff  for  each 
center  will  include  reading  and  math 
teachers,  educational  aides,  program 
assistants,  and  several  parents.  In 
additioa  to  providing  instruction  for 
those  students  selected  to  participate. 
the  summer  school  program  will  serve 
as  a  model  for  a  team  approach  to 
instnictioiuil  services.  Following 
cotnpletiGn  of  the  program,  the  SEA 
proposes  to  evaluate  the  effectiveness  of 
the  program  in  toras  of  the  instructional 
objectivos  that  were  achieved,  and  staff 
and  student  opinions  of  the  program. 

E.  The  Secretary's  Detenniiutioos 

Based  upon  a  thorough  review  of  the 
SEA'S  request  for  the  repayment  of 
funds  under  section  456  of  GEPA,  the 
proposed  settlement  agreement  the 
SEA's  assurances  described  in  Part  C 
above,  and  the  SEA's  plan  and  budget 
the  Secretary  makes  the  following 
determinations: 

(1)  The  SEA  has  corrected  the 
practices  and  procedures  that  resulted 
in  the  final  audit  determination  and  the 
SEA  is  in  all  other  respects  in 
compliance  with  the  requirements  of  the 
Title  1  program; 

(2)  The  SEA  has  submitted  a  plan  for 
the  use  of  the  funds  to  be  awarded 
under  the  grantback  arrangement  that 
meets  the  requirements  of  the  Title  I 
program  and,  to  the  extent  possible, 
benefits  the  Title  I  children  who  were 
affected  by  the  misexpenditures  that 
resulted  in  the  audit  exception;  and 

(3)  The  funds  to  be  awarded  under  the 
grantback  arrangement,  if  used  in 
accordance  with  die  SEA's  plan,  would 
serve  to  achieve  die  purposes  of  the 
Title  I  program. 

These  determinations  are  based  upon 
the  best  infonoation  available  to  the 
Secretary  at  the  present  time.  If  this 
information  is  not  accurate  or  complete, 
the  Secretary  is  not  precluded  from 
taking  appropriate  administrative 
action. 

F.  Notice  of  the  Secretary's  Intent  To 
Enter  Into  a  Grantbadc  Arrangement 

Section  456(d]  of  GEPA  requires,  at 
least  thirty  days  prior  to  entering  into  an 
arrangement  to  award  funds  under  a 
grantback.  that  the  Secretary  publish  in 
the  Federal  Register  a  notice  of  his 
intent  to  do  so,  and  the  terms  axul 
conditioas  under  which  the  payment 
will  be  made. 

In  acoordance  with  this  requicemeat 
notice  is  jivea  that  the  Secretary 
intends  to  make  available  under  a 


grantback  arraiigeiiieiit  to  the  SEA  an 
amount  equal  to  75  percent  of  the  funds 
the  Department  will  recover  as  a  result 
of  the  Depvty  Commissioner's  final 
audit  determination.  The  Secretary 
bases  his  intention  to  enter  into  a 
grantback  arrangement  under  section 
456  of  GEPA  on  his  determinations 
outlined  in  Section  E  of  this  notice  and 
the  cooperative  efforts  of  the  SEA  to 
comply  with  the  proposed  settlement 
agreement  of  which  the  grantback  is  a 
part. 

G.  Tefns  «id  Conditions  Under  WUch 
Payment  Under  the  Grantback 
AirangeiBeat  Will  be  Made 

Section  456(b)  of  GEPA  provides  that 
any  payments  made  under  a  grantback 
arrangement  shall  be  subject  to  the 
terms  and  conditions  that  the  Secretory 
deems  necessary  to  accomplish  the 
purposes  of  the  affected  program.  The 
SEA  agrees  to  comply  with  the  following 
terms  and  conditions  under  which 
payment  under  the  grantback 
arrangement  will  be  made: 

(1)  The  SEA  will  spend  the  funds 
awarded  under  the  grantback  in 
accordance  with — 

(a)  All  apphcable  statutory  and 
regulatory  requirements,  including  the 
requirements  concerning  the  ' 
participation  of  eligible  children 
attending  private  schools; 

(b)  "Hie  plan  that  tiie  SEA  submitted 
and  any  amendments  to  that  plan  that 
are  approved  by  the  Secretary;  and 

(c)  The  budget  that  was  submitted 
with  the  plan  and  any  amendments  to 
the  budget  that  are  approved  by  the 
Secretary. 

(2)  In  accordance  with  section  456(c) 
of  GEPA  and  the  SEA's  plan,  the  SEA 
will  obligate  all  funds  received  under 
the  grantback  arrangement  no  later  than 
September  30, 1982. 

(3)  The  SEA  will  maintain  separate 
accounting  records  documenting  the 
expenditure  of  funds  awarded  under  the 
grantback  arrangement. 

Invitation  to  r.nmm^nt 

The  Secretary  invites  public 
comments  on  this  notice  of  intent  to 
award  funds  under  a  grantback 
arrangement  to  the  District  of  Columbia 
Public  Schools.  Interested  persons  may 
send  written  comments  to  James 
Spillane  at  the  address  at  the  beginning 
of  this  notice.  All  comments  must  be 
received  on  or  before  June  25, 1962. 

Dated:  May  17. 1062. 
T.  H.  BO. 

Secretary  of  Education. 
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DEPAfmiENT  OF  ENERGY 

Office  of  AsaMant  Secretary  tar 
International  Affairs 

International  Atomic  Energy 
Agreenients;  CIvl  tfees;  Proposed 
Subsequent  Arrangement  Detwten 
U.S.  and  European  Atomic  Energy 
Coffinwnlty 

Pursuant  to  section  131  of  the  Atomic 
Eneigy  Act  of  IBM.  as  amended  (42 
U.S.C.  2160)  notice  is  hereby  given  of  a 
proposed  "subsequent  arrangement" 
under  the  Additional  Agreement  for 
Cooperation  Between  the  Government 
of  the  United  States  of  America  and  Qie 
European  Atomic  Energy  Community 
(EURATOM)  Concerning  Peaceful  Uses 
of  Atomic  Energy,  as  amended,  and  the 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Sweden 
Concerning  Civil  Uses  of  Atonic  Energy, 
as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  at»ove  mentioned 
agreements  involves  approval  of  the 
following  retransfer  RTD/EU{SW)-a6. 
from  Stndsvik,  Sweden  to  MoL  Be^imn. 
24  irradiated  fuel  rods  containing  10.562 
kilograms  of  uranium  enriched  to  4,0 
percent  in  U-235,  and  72  grams  of 
plutonium.  These  rods  are  being 
returned  to  Belgium  following  tests 
performed  in  Sweden. 

In  accordance  with  section  IJl  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  detemined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice  (June  10, 1982). 

For  the  DepartaMot  of  Energy. 
Dated:  May  as.  19BZ. 
Harald  D.  iroiigiliiiliif. 

Director,  Office  of  Intematwntil Nuclear  tmd 

Non-ProHftmlion  Policy. 
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International  Atonic  Energy 
Agreements;  CM!  Uses;  Proposed 
Subsequent  Arrangement  Between 
U.S.  and  European  Atomic  Energy 
Community 

Pursuant  to  section  131  of  the  Atonic 
Energy  Act  of  1054,  as  amended  (42 
U.S.C.  2100)  notice  k  hereby  given  of  s 
proposed  ''subsequent  airangement" 
under  the  A^eement  far  QoagenXxiA 
Between  the  Govenmeot  of  Am  United 
States  of  America  and  the  Govemraent 
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of  Switzerland  Concerning  Civil  Uses  of 
Atomic  Energy,  as  amended,  and  the 
Additional  Agreement  for  Cooperation 
Between  the  Government  of  the  United 
States  of  America  and  the  European 
Atomic  Energy  Community  (EURATOM) 
Concerning  Peaceful  Uses  of  Atomic 
Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above  mentioned 
agreements  involves  approval  for  the 
following  retransfer  RTD/SD(EU)-40. 
from  the  Federal  Republic  of  Germany 
to  Switzerland,  three  irradiated  fuel  rods 
containing  600  grams  of  uranium 
enriched  to  92  percent  in  U-235,  32 
grams  of  natural  uranium,  and  103  grams 
of  plutonium  for  post-irradiation  tests.  It 
is  proposed  that  these  fuel  rods  will 
subsequently  be  returned  to  the  Federal 
Republic  of  Germany  for  further  testing 
and  ultimate  disposition. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  flfteen  days 
after  the  date  of  publication  of  this 
notice  (June  10, 1982). 

Dated:  May  20. 1982. 

For  the  Department  of  Energy. 

Harold  D.  Bengeladorf, 

Director,  Office  of  International  Nuclear  and 
Non-Proliferation  Policy. 
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Economic  Regulatory  Administration 

Proposed  Remedial  Order 

Pursuant  to  10  CFR  205.192(c).  the 
Economic  Regulatory  Administration  of 
the  Department  of  Energy  hereby  gives 
Notice  that  the  following  Proposed 
Remedial  Orders  have  been  issued. 
These  Proposed  Remedial  Orders  allege 
violations  of  10  CFR  Part  210  and  Part 
212,  Subpart  D. 

A  copy  of  the  Proposed  Remedial 
Orders,  with  confidential  information 
deleted,  may  be  obtained  from  Sandra 
K.  Webb,  Department  of  Energy,  333 
Market  Street,  San  Francisco,  California 
94105,  phone  (415)  974-7104.  On  or 
before  June  10, 1982  any  aggrieved 
person  may  file  a  Notice  of  Objection 
with  the  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  Room 
3304, 12th  and  Pennsylvania,  NW., 
Washington,  D.C.  20461,  in  accordance 
with  10  CFR  205.193. 


Issued  in  San  Francisco,  CA.,  on  the  22nd 
day  of  April  1982. 

Sandra  K  Wobb. 

Economic  RegulatoryAdministration. 


Proposed  Remedial  Orders 
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Proposed  Consent  Order  Witti 
Wiltiams  Exploration  Co. 

aqency:  Economic  Regulatory 
Administration,  £>OE. 

ACTION:  Notice  of  proposed  consent 
order  and  opportunity  for  public 
comment. 

summary:  The  Office  of  the  Special 
Counsel  (OSC)  hereby  gives  the  notice 
required  by  10  CFR  205.199]  that  it  has 
entered  into  a  Ctmsent  Order  with 
Williams  Exploration  Company 
("Williams  Exploration").  The  Consent 
Order  resolves  certain  issues  of 
compliance  with  the  DOE  Petroleum 
Price  Regulations  for  the  period  June  1, 
1979  through  January  27, 1981,  when 
crude  oil  and  petroleum  products  were 
decontrolled  by  Executive  Order  12287, 
46  FR  9909  (January  30, 1981).  To  remedy 
any  violations  that  may  have  occurred 
during  the  period,  Williams  Exploration 
has  agreed  to  make  a  cash  payment  of 
$13,000,000. 

As  required  by  the  regulation  cited 
above,  OSC  will  receive  comments  on 
the  Consent  Order  for  a  period  of  not 
less  than  30  days  following  publication 
of  this  notice.  OSC  will  consider  any 
comments  received  before  determining 
whether  to  make  the  Consent  Order 
final.  Although  the  Consent  Order,  has 
been  signed  and  accepted  by  the  parties, 
the  OSC  may,  after  the  expiration  of  the 
comment  periodv  withdraw  its 
acceptance  of  the  Consent  Order, 
attempt  to  obtain  a  modification  of  the 
Consent  Order  or,  if  appropriate,  tbsue 
the  Consent  Order  as  proposed. 

OOMMCMTS:  To  be  considered,  comments 
must  be  received  by  5:00  p.m.  on  the 


thirtieth  day  following  publication  of 
this  nqtice,  June  25, 1982. 

Address  comments  to:  Williams 
Exploration  Consent  Order  Comments, 
Office  of  Special  Counsel,  Department 
of  Energy,  1200  Pennsylvania  Avenue, 
NW.,  Room  5109,  Washington,  D.C. 
20461. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Leslie  Wm.  Adams,  Deputy  Solicitor, 
Economic  Regulatory  Administration, 
Department  of  Energy,  1200 
Pennsylvania  Avenue,  NW.,  Room  3115, 
Washington,  D.C.  20461,  Phone:  (202) 
633-9165. 

Copies  of  the  Consent  Order  may  be 
received  free  of  charge  by  written 
request  to:  Williams  Exploration 
Consent  Order  Comments,  Office  of 
Special  Counsel.  Department  of  Energy, 
1200  Pennsylvania  Avenue  NW., 
Washington,  D.C.  20461. 

Copies  may  also  be  obtained  in 
person  at  the  same  address  or  at  the 
Freedom  of  Information  Reading  Room, 
Forrestal  Building,  1000  Independence 
Avenue,  Room  lE-190,  Washington,  D.C. 
20585. 

SUPPLEMENTARY  INFORMATION:  Williams 
Exploration  is  a  producer  and  marketer 
of  domestic  crude  oil  and  is  subject  to 
the  DOE  Petroleum  Price  Regulations 
(Regulations).  An  audit  conducted  by 
DOE  of  Williams  Exploration  included  a 
review  of  Williams  Exploration's 
records  relating  to  compliance  with  the 
Regulations  during  the  period  June  1, 
1979  through  January  27, 1981  (the  audit 
period).  During  the  audit,  questions  and 
issues  were  raised.  This  Consent  Order 
resolves  the  civil  issues  concerning 
newly  discovered  crude  oil  certification 
matters  of  the  T.  E.  Mudd  #1  and 
Blonstein  Estate  #1  leases  for  the  period 
covered  by  the  Consent  Order. 
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Conclusioo  of  DOE  Audit 

The  Consent  Order  addresses 
Williams  Exploration's  compliance  with 
the  applicable  Regulations.  DOE's  audit 
reviewed  Wilhams  Exploration's  pricing 
policies  and  procedures  and  the  manner 
in  which  Williams  Exploration  applied 
the  Regiiadons  with  respect  to  its 
production  and  marketing  of  newly 
discovered  crude  oil  from  certain 
properties. 

At  the  conclusion  of  the  audit  DOE 
alleged  that  Williams  Exploration  sold 
crude  oil  at  prices  in  excess  of  the 
applicable  ceiling  prices. 
Notwithstanding  DOE's  position  to  the 
contrary.  Williams  Exploration 
maintains  that  it  has  correctly  construed 
and  applied  the  Regulations  and  tha^ 
crude  oil  was  not  sold  at  prices  in 
excess  of  the  applicable  ceiling  prices. 
The  parties  desire,  however,  to  resolve 
the  issues  raised  without  resort  to 
complex,  lengthy  and  expensive 
compliance  actions.  IX)E  believes  that 
the  terms  and  conditions  of  this  Consent 
Order  provide  a  satisfactory  resolution 
of  disputed  issues  and.  thus,  that  the 
Consent  Order  is  in  the  public  interest 

Terms  and  Conditions  of  the  Consent 
Order 

To  remedy  any  violations  that  may 
have  occurred  during  the  audit  period. 
Williams  Exploration  has  agreed  to  the 
following: 

Within  thirty  (30)  days  after  the  effective 
date  of  this  Consent  Order,  Williams 
Exploration  shall  remit  thirteen  million 
dollars  ($13,000,000)  for  future  dUposition  by 
DOE. 

The  Consent  Order  also  provides 
details  .concerning  the  conclusion  of  the 
audit  and  procedures  concerning 
enforcement  of  the  provisions  of  the 
Consent  Order.  Among  other  things. 
DOE  reserves  the  right  to  initiate 
enforcement  proceedings  and  to  seek 
appropriate  penalties  upon  the 
discovery  of  information  which  is 
materially  inconsistent  with  the 
information  upon  which  this  Consent 
Order  is  based. 

Upon  becoming  flnal  after 
consideration  of  public  comments,  the 
Order  will  be  a  final  order  of  DOE  to 
which  Williams  Exploration  has  waived 
its  right  to  administrative  or  judicial 
review. 

Submission  of  Written  Comments 

Interested  persons  are  invited  to 
submit  written  comments  concerning 
this  Consent  Order  to  the  address  noted 
above.  All  comments  received  by  5fl0 
p.m.  on  the  thirtieth  day  following 
publicatioa  of  this  notice  will  be 
considered  by  DOE  before  determining 


whether  to  adopt  the  Consent  Order  as 
a  final  order.  Any  modifications  to  die 
Consent  Order  that  in  the  opinion  of 
DOE.  significantly  change  the  terms  or 
impact  of  the  Consent  Order  will  be 
published  for  comment  After 
consideration  of  public  comments  by 
DOE.  the  Consent  Order  will  be  made 
final  and  effective  by  pubUcation  of 
notice  to  that  effect  in  the  Federal 
Register. 

Any  information  or  data  considered 
confidential  by  the  person  submitting  it 
must  be  identified  as  such  in  accordance 
with  the  procedures  of  10  CFR  205.9(f). 

Issued  in  Washington.  D.C.  May  21. 1982. 
Milton  CLonnx, 

Special  Counsel  Economic  Regulatory 
Administration. 
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Federal  Energy  Regulatory 
Commission 

f  Docket  Nos.  EL81-14-000  and  ER81-353- 
000] 

American  Municipal  Power,  Ohio,  Inc. 
and  the  City  of  St  Marys.  Ohio  v.  The 
Dayton  Power  A  Light  Co.,  Dayton 
Power  &  Ught  Co;  Order  Granting 
Intervention,  Denying  Motion  To 
Dismiss  Complaint,  Finding  That 
Power  Delivery  Agreement  Requires 
Transmission  Service,  and  Directing 
Refunds 

Issued:  May  la  1962. 

This  proceeding  involves  a  complaint 
filed  by  American  Municipal  Power- 
Ohio.  Inc.  (AMP-Ohio).  which  is  a 
member  of  the  Buckeye  Member 
Cooperative.  Inc.  (BMCI),  and  the  City  of 
St  Marys.  Ohio  (St  Marys)  against 
Dayton  Power  ft  Light  Company  (DP&L). 
The  primary  controversy  is  whether  the 
terms  of  a  Power  Delivery  Agreement  to 
which  DP&L  and  Buckeye  Power 
Incorporated  (Buckeye]  are  parties, 
requires  DP&L  to  wheel  Buckeye  power 
to  a  new  delivery  point  serving  St 
Marys. 

Badiground 

Buckeye  is  a  non-profit  electric 
generation  cooperative  which  provides 
wholesale  service  to  its  twenty-seven 
member  cooperatives  over  the 
transmission  lines  of  Ohio  Power 
Company,  and  several  other  investor- 
owned  utilities.  Under  an  arrangement 
known  as  the  "Buckeye  Project"  a  group 
of  Ohio  rural  electric  cooperatives 
joined  together  to  buy  capacity  in  an 
electric  generating  plant  Six  investor- 
owned  utilities  contracted,  under  the 
terms  of  a  Power  Delivery  Agreement  to 


wheel  power  bom  this  plant  to  various 
cooperative  points  of  delivery. ' 

The  rate  under  this  Agreement  is 
based  solely  on  the  Buckeye  system 
annual  peak  demand.  Therefore, 
although  the  collective  load  factor  for 
the  cooperatives  began  to  decrease,  the 
delivery  rate  remained  the  same.  In 
order  to  improve  their  load  factor  and 
reduce  average  costs  for  all  their 
customers,  the  cooperatives  have 
attempted  to  sell  off-peak  power  from 
their  plant  Two  of  the  customers  to 
whom  the  cooperatives  attempted  to  sell 
off-peak  power  were  the  Cities  of 
Hamilton,  Ohio  (Hamilton),  and  St 
Marys.  Ohio. 

The  Prior  Buckeye  rnmplainf 

In  Docket  No.  EL79-20.  Buckeye  filed 
a  complaint  alleging  that  Cincinnati  Gas 
&  Electric  Company  (CG&E)  had 
violated  the  terms  of  the  Budceye  Power 
Delivery  Agreement  by  refusing  to 
establish  a  new  delivery  point  that 
would  enable  a  Buckeye  member 
cooperative  (BMCI)  to  supply  power  and 
energy  to  Hamilton  under  an  agreement 
between  Hamilton.  BMCL  and  Amp- 
Ohio.  CG&E  refused  to  provide  the 
delivery  point  and  transmission  service 
on  the  grounds  that  the  contractual 
requirements  of  the  Agreement  for 
transmission  and  delivery  had  not  been 
met  and  that  Hamilton  was  not  the  kind 
of  customer  intended  to  come  within  the 
scope  of  the  Agreement  by  the  parties  at 
the  time  it  was  executed.  A  hearing  was 
held  and  an  Initial  Decision  found  that 
Hamilton  was  a  type  of  customer  within 
the  scope  of  the  Agreement  but  that  one 
of  the  confractual  requirements  had  not 
been  met  i.e.,  that  BMCI  was  not  a 
legitimate  member  of  Buckeye.  On 
January  25. 19B2.  the  Cdmmission 
affirmed  the  finding  that  Hamilton  was 
an  appropriate  type  of  customer  but 
reversed  the  finding  that  BMCI  was  not 
a  legitimate  member  of  Buckeye. 
Accordingly,  the  Commission  ordered 
CG&E  to  establish  the  new  delivery 
point  to  Hamilton  and  to  provide 
transmission  service  to  BMCI  for  the 
account  of  Hamilton  under  the  rates, 
terms  and  conditions  of  the  Buckeye 
Power  Delivery  Agreement 


'  The  Pqwer  Delivery  Agreement  it  dated  lanaaiy 
1. 196&  The  six  investorKmrned  utiliUee  are  Ohio 
Power  Company,  Cincinnati  Gas  ft  Electric 
Company.  DP4U  Columbtu  &  Southern  Ohio 
Electric  Company.  Monongahela  Power  Company, 
and  the  Toledo  Edison  Company.  The  back|{roiiiid 
of  the  Agreement  and  the  specific  wortiing  of  the 
sections  are  set  forth  in  the  IniUal  Decisiofi.  m 
Buckeye  Power  Conip(iny  v.  Cincinnati  Gas  *• 
Electric  Company,  Docket  No.  BL7»-20i  order  istaed 
lanuary  a  1881.  pp.  4-0. 
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Tbe  AMP-Ohio  Complaint 

On  April  16. 1981,  ANfP-Ohio  and  SL 
Marys  tiled  a  Complaint  and  Request 
For  Interim  Order  against  DP*L  The 
complainants  alleged  that  DP&L.  as  a 
signatory  to  the  Buckeye  Power  Delivery 
Agreement,  has  violated  its  contractual 
obligation  under  the  Agreement  by 
refusing  to  transmit  power  and  energy 
for  BMCI  and  AMP-Ohio  for  the  account 
of  St.  Marys.  They  requested  that  the 
Commission  (1)  had  that  the  Power 
Delivery  Agreement  requires  DP&L  to 
render  this  service,  either  on  the  basis  of 
the  Buckeye  proceeding,  which, 
according  to  the  complainants,  dealt 
with  the  same  issue,  or  on  the  basis  of 
extrinsic  evidence  presented  in  a 
hearing;  (2]  make  any  rates  collected  for 
transmission  service  under  a  separate 
rate  schedule  filed  in  Docket  No.  ER81- 
353-000  subject  to  refund  in  the  event 
that  complainants  prevail;  and  (3]  rule 
that  the  relief  ordered  shotild  be  applied 
in  an  equal  and  non-discriminatory 
manner  to  any  other  municipality  in  the 
DP&L  service  territory  which  wish  to 
purchase  power  generated  by  Buckeye 
and  either  sold  direcdy  to  such 
municipality  by  one  of  Buckeye's 
members  or  sold  by  such  member  to 
AMP-Ohio  for  resale  to  the  municipality. 

On  June  1. 1981,  DP&L  filed  an 
answer,  denying  that  the  Power  Delivery 
Ageement  requires  DP&L  to  provide  the 
transmission  service  requested  and 
arguing  that  in  becoming  a  party  to  the 
Power  Delivery  Agreement,  DP&L  never 
intended  to  provide  transmission  for  the 
type  of  transactions  sought  by  AMP- 
Ohio  and  St.  Marys.  DP&L  also  argued 
that  it  would  be  inappropriate  to  apply 
the  resTilts  of  the  Buckeye  proceeding  to 
the  instant  complaint  because  St.  Marys' 
relationship  with  DP&L  is  notably 
different  from  Hamilton's  relationship 
with  CG&E.*DP&L  moved  to  dismiss  the 
complaint  on  the  grounds  that  the 
Buckeye  fmdings  caimot  control  the 
outcome  here  as  matter  of  res  Judicata 
or  collateral  estoppel  because  DP&L  did 
not  participate  in  the  Buckeye 
proceeding.  In  the  alternative,  DPkL 
requested  that  the  complaint  be  set  for 
hearing  pursuant  to  sections  211  and  212 
of  the  Federal  Power  Act  arguing  that 
the  Peiw  Yan  decision  of  the  United 
States  Court  of  Appeals  for  the  Second 
Circuit  '  would  prohibit  the  Commission 


'DPU.  poioti  out  thai  St.  Marys,  whick  atn» 
tome  generabag  capacity,  haa  coatlnuotuiy 
purchased  a  nujor  portion  of  ita  daniand  and  aBaigy 
requiremenla  fran  DPAL  on  a  long-tarn  baala  wliUa 
Hamilton  la  a  aatf-auffidanl  gtBaMtlng  raonlclpalttir 
which  ha*  purdiMad  ooly  badrap  ar  aipiilaBaitel 
service  from  CGAK. 

'New  YorkStat9Electnc»Ctmii.KliCaa»?. 
2d  868  (2nd  Clr.  1860).  oe/1.  ctoiM  UB  aC  106 
(1961). 


from  expanding  an  existing  voluntary 
wheeling  arrangement  without  first 
holding  a  full  hearing  under  sections  211 
and  212.  DP&L  further  contends  that  the 
complainants  would  be  unable  to  meet 
their  burden  of  demonstrating  the 
statutory  prerequisites  under  these 
sections. 

On  June  1, 1981,  Buckeye  filed  a 
petition  to  intervene  in  support  of  the 
complainants,  arguing  that  the  issue  in 
this  docket  is  the  same  as  in  the  recent 
Buckeye  proceeding  and  that  sections 
211  and  212  are  inapplicable  because  the 
relief  requested  would  not  enlarge  the 
existing  transmission  rate  schedule. 

On  June  8, 1961,  the  complainants 
Rled  an  answer  to  DP&L's  motion  to 
dismiss,  arguing  that  the  complaint  does 
not  rest  solely  on  the  argument  that  the 
findings  in  Buckeye  are  controlling.  On 
November  9, 1981,  the  complainants 
filed  a  motion  seeking  Commission 
action  on  the  complaint. 

Discussion 

As  a  preliminary  matter,  the 
Commission  finds  that  participation  in 
this  proceeding  by  Buckeye  is  in  the 
public  interest.  Accordingly,  its  petition 
to  intervene  will  be  granted. 

The  Commission  notes  that  the 
complaint  rests  one  other  grounds 
besides  the  rea  judicata  or  coUaterai 
estoppd  theories.  Accordingly,  DP&L's 
motion  to  dismiss  will  be  denied.  We 
further  note  that  DP&L's  transmission 
service  and  rates  to  St.  Marys  have 
already  been  made  subject  to  refimd 
and  subject  to  the  outcome  of  this 
proceeding  by  the  Commission's  order 
of  May  22, 1981,  in  Docket  Nos.  ER81- 
353-000,  et  al,  and  by  order  of  August 
31. 1981  in  Docket  No.  ER81-58e-000,*  as 
well  as  by  the  terms  of  a  settlement 
agreement  in  Docket  Nos.  ER81 -353-000, 
et  al* 

The  first  question  before  the 
Commission  is  whether  to  (1)  make  a 
finding,  based  upon  the  findings  in  the 
Buckeye  proceedings,  that  the  Power 
Delivery  Agreement  requires  DP&L  to 
wheel  Buckeye  power  to  St.  Marys 
under  the  rate  schedule  associated  with 
the  Buckeye  project  or  [2]  to  set  the 
issue  for  hearing.  Upon  consideration  of 
the  arg\unents  set  forth  in  the  pleadings 
of  the  parties,  as  well  as  the  contents  of 
the  initial  deciwon  and  the  affirming 
order  in  Buckeye,  the  Commission  has 
determined  that  the  findings  in  Buckeye 
control. 

The  question  raised  in  this  proceeding 


*SL  tdmryt  itqmttBcl aervite  uodat DPU.'t 
Uanemieskin  tariff  in  this  docket 

*  The  aettlement  agnewent  wat  approved  by  the 
Commtuhm  kf  iMer  dated  fonuary  M,  tBSZ 


was  already  litigated  and  decided  in 
Buckeye;  whether  an  investor-owned 
utility  that  is  signatory  to  the  Buckeye 
Power  Delivery  Agreement  is  obligated 
under  the  rates,  terms  and  conditions  of 
that  agreement  to  transmit  power  and 
energy  foF  a  Buckeye  member 
cooperative  through  AMP-Ohio  for 
resale  to  municipahty  that  is  a  partial 
requirements  customer  of  the  investor- 
owned  utilty.' The  only  factual 
distinction  which  DP&L  has  drawn 
between  the  two  proceedings  is  that 
Hamilton  was  an  interconnection 
customer  taking  only  backup  services 
from  CG&E,  whereas  St.  Marys  has 
continuously  purchased  a  major  portion 
of  its  system  requirements  from  DP&L 
since  1973.  DPftL  has  not  offered  any 
explanation  why  this  distinction  is 
material.  The  Commission  determined  in 
the  Buckeye  proceeding  that  the  Power 
Delivery  Agreement  when  read  as  a 
whole,  did  not  evidence  any  intent  to 
exclude  customers  requesting  only  part 
of  their  requirements  through  a  Buckeye 
member.  Although  Hamilton  and  St. 
Marys  may  vary  in  the  degree  of  their 
reliance  upon  Buckeye  for  their  energy 
needs,  they  are  both  partial 
requirements  customers  within  the 
meaning  of  the  evidence  preferred  in 
Buckeye.  DP&L  suggests  no  question  of 
material  fact  as  to  which  it  might  offer 
evidence  that  could  yield  a  different 
result  in  a  hearing. 

Furthermore,  the  Commission  finds  no 
merit  to  DP&L's  assertion  that  because  it 
was  not  a  party  to  Ae  Buckeye 
proceeding,  the  findings  in  that  docket 
cannot  control  the  outcome  of  this 
proceeding.  Buckeye  involved  an 
interpretation  of  the  same  provisions  of 
the  same  contract  that  is  at  issue  here. 
DP&L  occupies  the  same  position  with 
the  same  rights  and  obligations  under 
the  terms  of  the  Power  Delivery 
Agreement  that  respondent  CGftE 
occupied  in  Buckeye.  Moreover,  St. 
Marys,  as  we  have  already  determined, 
is  a  customer  contemplated  by  the 
Agreement  in  die  same  sense  that 
Hamilton  was  in  Buckeye.  TTiere  being 
no  material  factual  distinction  between 
the  two  proceedings,  DP&L  will  be 
ordered  to  provide  the  transmission 
service  requested  under  the  rates  and 
terms  provided  for  service  imder  the 
Power  Delivery  Agreement. 

DP&L's  argument  that  a  hearing 
should  be  held  on  this  matter  pursuant 
to  sections  211  and  212  of  tl^  Federal 
Power  Act  pursuant  to  the  Puui  Yan 
decision  is  not  persuasive.  In  the  Peaa 
Yan  proceeding,  the  Cnmmiawion  struck 


<  Initial  Dacisian  at  18^28.  affiioMd  by  oidtf  ol 
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down  a  restrictive  cootract  provisioo 
and  ordered  a  utility  to  provide  service 
not  originally  covered  by  the  terms  of  its 
agreement  In  this  proceeding,  as  in  the 
Buckeye  case,  no  expansion  of  a  utility's 
commilment  to  wheel  is  being  ordered, 
but  rather  a  utility  is  being  required  to 
perform  the  service  it  voluntarily 
obligated  itself  to  perform  by  entering 
into  the  Buckeye  Power  Delivery 
Agreement 

We  find  that  it  is  appropriate  pursuant 
to  the  settlement  agreement  between  the 
parties  in  Docket  Nos.  ER81-353-000,  et 
aJ.,  to  direct  the  refunds  requested  by 
complainants  of  revenues  collected  by 
DP&L  under  its  transmission  tariff  for 
the  delivery  of  Buckeye  power  and 
associated  energy  wUch  are  in  excess 
of  those  amounts  produced  by 
application  of  the  rates  under  the 
Buckeye  Power  Delivery  Agreement  If 
is  also  appropriate  that  the  findings  in 
this  complaint  proceeding  and  in 
Buckeye  be  applied  in  an  equal  and  non- 
discriminatory maimer  to  any  other 
municipal  customer  of  DP&L  which 
might  wish  to  purchase  off-peak 
Buckeye  power  through  a  Intimate 
Buckeye  member  cooperative. 
The  Commission  orders: 
(A)  The  motion  of  DP&L  to  dismiss  the 
complaint  in  Docket  No.  EL81-14-000  is 
hereby  denied. 

(Bj  Buckeye's  petition  to  intervene  in 
this  proceeding  is  hereby  granted 
si^ject  to  the  Commission's  Rules  of 
Practice  and  Procedure  and  the 
regulations  under  the  Federal  Power 
Acf  Provided,  however,  that 
participatioa  by  such  intervener  ahaU  be 
limited  to  the  matters  set  forth  in  its 
petition  to  intervene;  and  provided, 
further,  that  the  admission  of  such 
intervenor  shall  not  be  construed  as 
recognition  that  it  might  be  aggrieved  by 
any  order  of  the  Commission  in  this 
proceeding. 

(C)  Pursuant  to  the  provisions  of  the 
Buckeye  Power  Delivery  Agreement 
DP&L  shall  provide  transmission  service 
for  the  delivery  of  Buokeye  power  to  the 
City  of  St  Marys  under  the  rates,  terms 
and  conditions  set  forth  in  that 
Agreement 

(D)  Within  sixty  (60)  days  of  the  date 
of  this  order,  DP&L  shall  refund  all 
amounts  collected  under  the  rate 
schedule  accepted  in  Docket  No.  ERSl- 
353-000  by  our  order  of  May  22, 1981. 
and  the  rate  schedule  accepted  i^ 
Docket  No.  ER81-566-000  by  our  order 
of  August  31, 1961,  that  are  in  excess  of 
those  amounts  produced  by  application 
of  the  rates  under  the  Buckeye  Power 
Delirery  A^^ement  together  with 
teterest  computed  in  accordance  with 
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S  3S.19a  of  the  Cofmnission's 

regulations. 

(E)  The  Bndings  in  this  order  shall  be 
applied  in  an  equal  and  non- 
discriminatory manner  to  any  municipal 
customer  wishing  to  purchase  oH-peak 
Buckeye  power  through  a  legidmate 
Buckeye  member  cooperative. 

(F)  The  Secretary  shall  promptly 
publish  this  order  in  the  Federal 
Register. 

By  the  Coatautitm. 
Kennetk  F.  Piwnb. 
Searetcuf. 

|FR  Doc.  «Z-«4an  ne4  «-»4&  MC  a^ 
BIUJNG  CODE  ffflT-tMi 


[Docket  Na  £Ra2-S15-000] 
Appalachian  Power  Co.;  Flttng 

May  19. 19S2. 

Take  notice  that  American  Electric 
Power  Service  Corporation  (AEP)  on 
May  11. 1982,  tendered  for  filing  on 
behalf  of  its  affihate  Appalachian  Power 
Company  (APCO)  Modification  No.  9 
dated  January  1, 1982  to  the 
Interconnection  Agreement  dated 
February  7, 1967  between  Carohna 
Power  &  Light  Company  and  APCO, 
APCO's  Rate  Schedule  FERC  No.  24. 

AEP  states  that  Sections  1  and  2  of 
Modification  No.  9  provide  for  an 
increase  in  the  demand  charge  for  Short 
Term  and  Limited  Term  Power  to  $1.25 
per  kilowatt  per  week  and  $6.50  per 
kilowatt  per  month  respectively  when 
either  party  is  the  supplying  party.  Both 
schedules  are  proposed  to  become 
effective  May  1, 1982.  These  APCO 
demand  rates  are  substantially  the  same 
as  the  recently  filed  Short  Term  and 
Limited  Term  demand  charges  between 
APCO  aad  Virginia  Electric  and  Power 
Company  (Docket  No.  ERa2-29&-000) 
which  have  been  accepted  by  the 
Commission  and  made  effective  January 
1. 1982  by  Letter  Order  dated  March  23. 
1982. 

Ct^es  of  this  filing  were  served  upon 
the  Viiginia  State  Coiporation 
CommissioB  and  the  Public  Service 
CoouDissioa  of  West  Virginia. 

Any  parson  desiring  to  be  heard  or  to 
protest  said  filii^  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Stieet.  N.E.,  Washingtoa 
D.C.  20428.  in  aocordance  with  §§  1.8. 
1.10.  Ail  such  petitions  or  protests 
should  be  filed  on  or  befbre  June  4, 1982. 
Protests  will  be  considered  by  the 
Commissioa  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filkig  are  on  file 
with  the  Commissioo  and  are  available 
for  public  inspection. 
Kennelk  F.  Pla^ 
Seoretary. 

|FR  Doc  ll2-l4zgB  Med  I 

■UMa  oooE  srw-et-a 


(Docket  Na  ER82-51»-0W] 
Boston  Edison  C04  FiNrtg 

May  19. 1982. 

Take  notice  that  Boston  Edison 
Company  (Boston)  on  May  11, 1982, 
tendered  for  fiHng  a  letter  as  evidence  of 
amendment  by  Edison  and  the  Reading 
Municipal  Light  Department  (Reading) 
of  two  power  supply  contracts.  Edison 
states  tliat  one  amendment  cancels 
Edison's  Rate  Schedule  119  providing  fbr 
a  10  MW  unit  sale  from  Edison's 
Medway  jets  for  the  period  November  1, 
1981  through  October  31, 1982.  and  that 
the  other  amendment  extends  over  the 
same  period  and  liar  the  saiae  amount  of 
power  Edison's  Rate  Schedule  120 
providing  for  the  sale  of  unit  power  trom 
Edison's  New  Boston  Units  1  and  2. 
Edison  proposes  an  effective  date  of 
November  1, 1961. 

Copies  of  the  filing  have  been  served 
upon  Reading  and  the  Massachusetts 
Department  of  Public  Utihties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
•North  Capitol  Sti^et.  N.E.,  Washington. 
D.C.  20426,  in  accordance  «Hth  55  1.8 
and  1.10  ofthe  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR IJB, 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  June  3, 1982. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  wiO 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  PluMfa^ 
Secretary. 

(FR  Doa  B2-U2n)  POod  S-K-8k  MS  H^ 
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(Docket  No.  SAM-ze-OWI 

CMC  Energy,  ktc^  AppNcatlon  for 
Adjustment 

Issued'  May  19, 19tt. 

Take  notice  that  at  AprtI  20, 1982. 
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CMC  Energy,  Inc.  (applicant),  1628 
Guaranty  Bank  Plaza,  Corpus  Christy, 
Texas  78475.  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission]  and  application  for 
adjustment  pursuant  to  section  602(c)  of 
the  natural  Gas  Policy  Act  of  1978 
(NGPA).  15  U.S.C.  3301-3432,  (Supp.  IV 
1980),  and  §  1.41  of  the  Commission's 
regulations.  Applicant  seeks  a  waiver  of 
§  271.805  of  the  Commission's 
regulations. 

Specifically,  applicant  was  notified  by 
Commission  staff  in  letters  dated  May 
11, 1981  that  applicant's  Southland  Life 
Wells  No.  23  and  No.  31,  based  upon  a 
Staff  review  of  production  records  on 
file  with  the  Railroad  Commission  of 
Texas  (RRC),  may  have  in  each  case 
produced  in  excess  of  an  average  of  60 
Mcf  per  day  during  a  90-day  production 
period  ending  subsequent  to  the 
qualifying  90-day  production  period  and 
pursuant  to  {  271.805  of  the 
Commission's  regulations  the  notice  of 
disqualification  had  not  been  filed  with 
the  Commission.  Applicant  states  that 
the  reason  the  wells  exceeded  60  Mcf 
per  production  day  was  due  to 
compression.  Subsequent  to  receipt  of 
the  letters  d^ted  May  11, 1982  &om  the 
Commission  staff,  the  applicant  states 
that  it  filed  an  application  for  enhanced 
recovery  with  RRC  on  June  17, 1982.  If 
the  waiver  of  S  271.805  of  the 
Commission's  regulation  is  not  granted, 
apphcant  alleges  that  it  will  have  to 
refund  a  total  of  $177,280.96  or  the 
difference  of^e  otherwise  applicable 
maximum  lawful  prices  and  the  section 
108  price,  to  Transcontinental  Gas  Pipe 
Line  Corp.,  the  purchaser  of  the  gas  from 
the  Southland  Life  Wells  No.  23  and  No. 
31.  Applicant  further  aUeges  that  the 
cost  of  production  for  the  subject  wells 
exceeds  the  applicable  section  104 
maximum  lawful  price  which  causes  the 
applicant  to  bear  an  out-of-pocket  loss. 

The  procedures  applicable  to  the 
conduct  of  this  adjustment  proceeding 
are  found  in  section  1.41  of  the 
Commission's  Rules  of  Practice  and 
Procedures,  Order  No.  24,  issued  March 
22, 1979,  (44  FR  19861.  March  30, 1979). 

Any  person  desiring  to  participate  in 
this  adjustment  proceeding  shall  file  a 
petition  to  intervene  in  accordance  with 
the  provisions  of  S  1.41(e).  All  petitions 
to  intervene  must  be  filed  on  or  before 
June  9)  1982. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc  12-14271  Filed  6-25-82;  1:45  tm] 
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[Docfcat  Na  ER77-4S5-003] 

Carolina  Power  &  Light  Co^ 
Compliance  Rling 

May  18, 1982. 

Take  notice  that  on  May  10, 1982, 
Carolina  Power  and  Light  Company  filed 
compliance  rates  pursuant  to  Opinion 
Nos.  132  and  132-A,  as  clarified  by  the 
Conunission's  order  of  April  8, 1982. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  comments 
with  the  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street 
N.E.,  Washington,  D.C.  20426,  on  or 
before  June  4, 1982.  Comments  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb. 
Secretary. 

(FR  Doc  •2-14272  Filed  6-25-62:  8:45  un] 
MLUNQ  CODE  •717-41-11 


(Project  No.  605»-000] 

Hydro  Development  Group,  Inc, 
Application  for  License  (5  MW  or  Less) 

May  10, 1982. 

Take  notice  that  Hydro  Development 
Group,  Inc.  (Applicant]  filed  on  March  8, 
1982,  an  application  for  Hcense 
(pursuant  to  the  Federal  Power  Act,  18 
U.S.C.  791(a)-825(r)]  for  continued 
operation  of  a  water  power  project  to  be 
known  as  the  Fowler  #7  Water  Power 
Project  No.  6059.  The  project  is  located 
on  the  Oswegatchie  River  in  St 
Lawrence  County,  New  York. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mark  E.  Quallen. 
Vice  President  Hydro  Development 
Group,  Ina,  P.O.  Box  58,  Dexter,  New 
York  13634. 

Project  Description — The  existing 
project  consists  of:  (1)  Three  concrete 
dams,  spanning  the  river  banks  and  two 
small  islands,  with  dimensions  of  75  feet 
long  and  25  feet  high,  192  feet  long  and 
20  feet  high,  and  154  feet  long  and  15 
feet  high:  (2)  a  flume  55  feet  long,  24  feet 
wide,  and  20  feet  deep;  (3)  a  powerhouse 
with  an  instaUed  capacity  of  900  kW;  (4) 
a  transmission  line  50  feet  long;  and  (5) 
other  appurtenaces.  Applicant  owns  all 
existing  facilities.  The  average  annual 
generation  is  6,000,000  kWh. 

Purpose  of  Project — Project  energy  is 
sold  to  Niagara  Mohawk  Power 
Corporation. 

Agency  Comments — Federal.  State, 
and  local  agencies  that  recieve  this 
notice  through  direct  mailing  from  the 
Commission  are  requested  to  provide 
comments  pursuant  to  the  Federal 


Power  Act  the  Fish  and  Wildlife 
Coordination  Act  the  Endangered 
Species  Act,  the  National  Historic 
Preservation  Act  the  Historical  and 
Archeological  Preservation  Act  the 
National  Environmental  Policy  Act,  Pub. 
L  No.  88-29,  and  other  applicable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  Ucense.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time  set 
below,  it  will  be  presumed  to  have  no 
comments. 

Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
must  submit  to  the  Commission,  on  or 
before  July  30, 1982.  either  the  competing 
application  itself  (See  18  CFR  4.33  (a) 
and  (d))  or  a  notice  of  intent  (See  18  CFR 
4.33  (b)  and  (c))  to  file  a  competing 
application.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  an  acceptable  competing 
application  no  later  than  the  time 
specified  in  S  4.33(c)  or  S  4.101  et  seq. 
(1981). 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Conmiission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  30, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  aU 
capital  letters  the  tile  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APPUCATION". 
"PROTEST^,  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington  D.C.  20428.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Conunission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
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also  be  aanred  npon  each  repraMotative 
of  ths  Applicaat  specified  in  the  first 
para^vph  of  this  notioe. 
Kannalh  y«  HWMhb 

SeoTBtaty. 

|FK  Doc  8Z-MVS  Filed  S-2S-«X  »« in) 
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(Prelect  Ma  eoss-OOOl 

Hydro  OavatopuMnt  Group,  Inc^ 
A^picatfon  for  Uoansa  (S  MW  or  Lass) 

May  la  IMtZ. 

Take  aotice  that  Hydro  Devek^Niieat 
Group.  Inc.  (Applicant)  filed  on  March  8. 
1982.  an  application  lor  license 
(punuaot  to  the  Federal  Power  Act  16 
U.S^  79U»)-aZ5iT])  for  continued 
opera  tioa  of  a  water  power  project  to  be 
known  as  the  Hailesboro  #4  Water 
Power  Protect  No.  605a  The  project  is 
located  oa  the  Oswegatchie  River  in  St. 
Lawrence  County,  New  York. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mark  £.  Quallea. 
Vice  President.  Hydro  Development 
Group.  Inc.,  P.O.  Box  5a.  Dexter,  New 
York  13634. 

Project  Description — The  existing 
project  consists  of:  (Ij  Two  dam  becXiooB 
which  are  92  feet  long  and  14  feet  high 
and  58  feet  long  and  5  feet  high, 
respectively,  joining  an  isiand  to  the 
river  bank;  (2)  a  fliune  200  feet  long.  50 
feet  wide,  and  22  feet  high;  (3)  a 
powerhouse  with  an  installed  capacity 
of  1,490  kW;  (4)  a  transmission  line  50 
feet  long;  and  (5)  other  appurtenances. 
The  average  annual  generation  is 
10,000,000  kWh.  Applicant  owns  all 
project  facflitieB. 

Pmpoee  of  Project— Pn^jctA  energy  is 
sold  to  Niagara  Mohawk  Power 
Corporation. 

Agency  Comments — Federal,  State, 
and  local  agencies  that  receive  this 
notioe  through  direct  mailing  frora  the 
CommisNon  are  requested  to  provide 
comments  pursuant  to  the  Federal 
Power  Act  the  Fish  and  Wildhfe 
Coordinatioo  Act,  the  Endangered 
Species  Act  the  National  Historic 
{Reservation  Act  the  Historical  and 
Archeological  Preservation  Act  the 
National  EDvironmental  Policy  Act  Pub. 
L  Na  e8>2a  and  odier  apphcabie 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comoents  should  be  conf '^ed  to 
substantive  issues  relevant      die 
issuance  of  a  tioense.  A  copy  of  the 
appiicatioa  may  be  obtained  directly 
bom  the  Applicant  if  an  agency  does 
not  file  coauneots  within  the  time  set 
below,  it  will  be  presumed  to  have  no 
comments. 


Competing  AppUoatioiu — Anyone 
desiring  to  ffle  a  oompeting  applicatioo 
must  subaitt  to  the  Comniission.  on  or 
before  fuly  301 19S2,  either  the  competing 
appiicatioo  itself  (See  IB  CFR  4.33  (a) 
and  (d))  or  a  notioe  of  intent  (See  18  CFR 
4.33  (b)  and  (c))  to  file  a  competing 
application.  Sabmiasion  of  a  timely 
notice  of  iatent  allows  an  interested 
person  to  file  an  acceptable  competing 
applicatian  no  later  than  the  time 
specified  ia  |  4.33(c)  or  i  4.101  et  seq. 
(1981). 

CommeatB,  Protest*,  or  Petitions  To 
Intenrene — Anyone  may  submit  *^ 

comments,  a  protest  or  a  petition  to 
intervene  in  aocordanoe  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1900). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
inter\'ene  in  accordance  with  the 
Commission's  Rales  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  30,  IWE. 

Filing  and  Service  of  Responsive 
Documents — ^Any  fBings  must  bear  in  all 
capital  letters  Ae  tile  "COMMENTS", 
"NOTICE  OF  INTENT  TO  Flli 
COMPETmG  APPLICATION". 
"COMPETWG  APPLICATION", 
"PROTEST-,  or  "PETmON  TO 
INTERVENE",  as  applicable,  and  die 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatoiy 
Commission,  825  North  Capitol  Street 
NE..  Washington  D.C.  20428.  An 
additional  copy  must  be  sent  to:  F^d  E. 
Springer,  Chief,  Applications  Branch. 
Division  of  HjTlropower  Licensing, 
Federal  Enei^y  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  opon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.Rhmh, 
SecKtary. 

isrtr.av« 


[Docket  Na.  ER82-S12-000] 

Illinois  Power  Co.;  FMng 

MaylAlflBL 

Take  notioe  that  on  May  10, 1962. 
Illinois  Powwr  Company  (Illinois) 
tendered  for  filing  propoaed 
Modificalioa  No.  4.  dated  April  14. 1982, 


to  the  interoonBectiaa  i 
January  14,  UTS  biAwvui  Qty  of 
Springfield.  Illinois  and  Illinois. 

Illiaois  states  daat  the  filing  is  made 
for  an  increase  for  Short-Teim  Flm 
Capacity,  Maintenance  Power  and 
Short-Terai  Non-Firm  Rower  reservation 
charges  and  an  increase  far  Non- 
Displacement  Energy  chargea. 

Illinois  further  states  that  a  copy  of 
this  filing  was  senred  upon  the  Qty  of 
Springfield.  Illinois  and  the  Illinois 
PubUc  Service  Cooaussion. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shorid  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regolatory  Commission.  825 
North  Capitol  Street  RE.,  Washmgton. 
D.C  20428,  in  accordance  with  f  f  1j8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  XA, 
1.10).  All  sacfa  petitions  or  protests 
should  be  filed  on  or  before  June  4. 1982. 
Protests  wiO  be  considered  by  the 
Cormnission  in  determining  the 
appropriate  action  to  be  talcen,  but  will 
not  serve  to  make  protestant  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  tins  filhtg  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kennetli  F.  Piunii>, 
Secretary. 

|FV  Doc  BZ-14Z7B  FOed  S-Z»-«&  ag«  M^ 
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(Docket  Na  ER8»-S14-(n0l 

Indiana  &  Michigan  Electric  Co^  FMng 

N4ay  la  1982. 

Take  notice  that  American  Electric 
Power  Service  Cmporation  (AEP)  on 
May  IL  1962.  tendered  for  filing  on 
behalf  ef  its  aifihate  Indiana  &  Michigan 
Electric  Compaay  (I&ME).  Modificatioo 
No.  14  dated  April  5. 1882  to  the 
Interconnection  Agreement  dated 
Deceoiber  30, 1960  between  Indianapolis 
Power  &  Light  Company  (IP&L)  and 
I&ME.  I&MFs  Rate  Schedule  FERC  Na 
21. 

Modificatian  Na  14  provides  for  an 
increase  in  the  deaiand  charge  for  Short 
Term  Power  to  $1.25  per  kilowatt  per 
week  when  l&ME  is  the  supplying  party. 
and  to  Sl.05/kW-week  when  IPftL  is  the 
supplying  party.  Also  'me-\\u{t^  in  this 
modificatioo  is  a  provision  to  allow 
Short  Term  Power  to  be  sold  on  a  daily 
basis  at  the  rate  of  one-fifth  of  the 
supply  party's  weekly  demand  rate.  A 
similar  rate  increase  and  provisioos  far 
Daily  Short  T 

OttingereESi  Fotver  have  leeeaUy  been 
accepted  for  &ing  by  the  i~ 
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and  made  effective  March  15, 1982  by 
Letter  Order  of  April  14, 1982. 

AEP  requests  an  effective  date  of 
April  4. 1982,  and  therefore  requests 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  were  served  upon 
the  Public  Service  Commission  of 
Indiana,  the  Michigan  Public  Service 
Commission  of  Indiana,  the  Michigan 
Public  Service  Commission,  and  the 
Illinois  Conmierce  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Ener^  Regidatory  Commission,  825 
North  Capitol  Street  N.E..  Washington. 
D.C.  20426.  in  accordance  with  S§  1.8 
and  1.10  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  1.8. 
1.10).  All  such  petitions  or  protests 
should  be  filed  on  or  before  June  4. 1982. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  not 
serve  to  make  protestant  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Doc  82-14275  Filed  S-25-«£  8:45  (in) 
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[Project  Na  6013-000] 

Lewis  County  PuMic  Utfltty  District  No. 
1;  Application  for  Preliminary  Permit 

May  19, 1982 

Take  notice  that  Lewis  County  Public 
Utility  District  No.  1  (Applicant)  filed  on 
February  22, 1982,  an  application  for 
preliminary  permit  (pursuant  to  the 
Federal  Power  Act,  16  U.S.C.  S9  791(a)- 
825(r])  for  Project  No.  6013  to  be  known 
as  the  Summit/Carlton  Creeks  Water 
Power  Project  located  on  Summit  and 
Carlton  Creeks,  near  Packwood  in  Lewis 
County,  Washington.  The  application  is 
on  file  with  the  Commission  and  is 
available  for  public  inspection. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Gary  H.  Kalich. 
Manager,  Public  Utility  District  No.  1  of 
Lewis  County,  P.O.  Box  330,  Chehalis, 
Washington  98532. 

Project  Description — ^The  proposed 
project  would  consist  of:  (1)  A  proposed 
8-foot  high,  100-foot  long  concrete 
gravity  diversion  dam  on  Summit  Creek 
and  another  on  Carlton  Creek:  (2)  a 
proposed  10,100-foot  long,  42-inch 
diameter  steel  diversion  conduit  on 
Carlton  Creek;  (3)  a  proposed  7,400-foot 
long,  48-inch  diameter  steel  penstock 


extending  fiY>m  the  intersection  of  the 
diversion  conduits  to  the  powerplant;  (5) 
a  proposed  powerplant  with  dual 
Francis  turbine/generator  units  having 
an  estimated  total  installed  capacity  of 
6,600  kW  and  producing  an  average 
annual  energy  output  of  30.2  GWh;  (6)  a 
proposed  1.6-mile  long.  115-kV  primary 
transmission  line  to  connect  to  a 
proposed  Cortright  Creek  Project  line; 
(7)  0.55  miles  of  proposed  gravel  access 
roads;  and  (8)  appurtenant  facilities.  The 
power  would  be  utilized  by  the 
Applicant  with  excess  marketed  to  the 
Bonneville  Power  Administration.  The 
proposed  project  would  be  located 
entirely  within  the  Gifford  Pincbot 
National  Forest. 

Proposed  Scope  of  Studies  Under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Apphcant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months,  during  which  time  studies 
would  be  made  to  determine  the 
engineering,  environmental,  and 
economic  feasibility  of  the  project.  In 
addition,  historic  and  recreational 
aspects  fo  the  project  would  be 
determined,  along  with  consultation 
with  Federal,  State,  and  local  agencies 
for  information,  comments  and 
recommendations  relevant  to  the 
project.  The  Applicant  estimates  that  the 
cost  of  the  studies  would  be  $200,000. 

Competing  Applications — This  . 
application  was  filed  as  a  competing 
application  to  Hydro  Resource 
Company's  application  for  Project  No. 
6013  filed  on  September  25. 1981.  Public 
notice  of  the  filing  of  the  initial 
application,  which  has  already  been 
given,  established  the  due  date  for  filing 
competing  applications  or  notices  of 
intent.  In  accordance  with  the 
Commission's  regulations,  no  competing 
application  for  preliminary  permit,  or 
notices  of  intent  to  file  an  application 
for  preliminary  permit  or  license  will  be 
accepted  for  license  or  exemption  to  this 
notice.  Any  application  for  license  or 
exemption  from  licensing,  or  notice  of 
intent  to  file  an  exemption  application, 
must  be  filed  in  accoridance  with  the 
Conunission's  regulations  (see:  18  CFR 
4.30  et  seq.  or  4.101  et.  seq.  (1981),  as 
appropriate). 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directiy  from  the 
Applicant.)  If  an  agency  does  not  file 
comments  within  the  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  v^th  the 


requirements  of  the  Rules  of  Practices 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  conunents  filed,  but 
only  those  who  file  a  peition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  July  9, 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  tiie  title  "COMMENTS", 
"PROTEST',  or  "PETTTON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  D.C.  20406.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Sti^et.  NE..  Room  208 
RB  at  the  above  address.  A  copy  of  any 
petition  to  intervene  must  also  be  served 
upon  each  representative  of  the 
AppUcant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Phnnb, 
Secretary. 

[FR  Doc  8^14277  PUwl  5-25-82;  8:45  ami 
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roocicet  No.  IO-1M7-0011 

llargery  Somers  Foster,  Order 
Granting  Rehearing  for  the  Limited 
Purpose  of  Furttter  Consideration  and 
Granting  a  Stay  of  the  Commission's 
Order 

May  18, 1982. 

By  order  issued  on  May  7. 1982.  the 
Commission  found  that  an  interlock 
between  Public  Service  Electric  and  Gas 
Company  (PSEGCO)  and  Prudential 
Insurance  Company  of  America 
(Prudential)  was  within  the  scope  of 
section  305(b)  of  the  Federal  Power  Act. 
The  Commission  also  found  that  the 
holding  of  that  interlock  by  Margery 
Somers  Foster  would  not  adversely 
affect  public  or  private  interests,  subject 
to  the  condition  that  Prudential  and  its 
subsidituies  not  underwrite  or  otherwise 
participate  in  the  distribution  and 
marketing  of  PSEGCO  securities. 

On  May  8. 1982,  Foster  filed  a  petition 
for  rehearing  and  requested  a  stay  of  the 
Commission's  order.  Foster  objects  to 
the  condition  placed  on  the 
Commission's  approval  of  her 
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application  that  Prudential  and  its 
subsidiaries  no  longer  deal  in  PSEGCO 
securities. 

In  order  to  afford  additional  time  for 
consideration  of  the  concerns  raised  in 
Foster's  petition  for  rehearing,  we  shall 
grant  rehearing  of  the  May  7. 1982  order 
for  the  limited  purpose  of  further 
consideration.  This  action,  however, 
does  not  constitute  a  grant  or  denial  of 
the  application  on  its  merits  either  in 
whole  or  in  part.  Furthermore,  we 
believe  that,  in  light  of  the  impact  of  the 
May  7, 1982  order  and  the  concerns 
raised  by  Foster  on  rehearing,  including 
the  irreparable  harm  that  Foster 
contends  may  result  from  that  order,  it  is 
appropriate  to  stay  the  effect  of  that 
order  pending  our  further  consideration. 

The  Connnission  Orders 

(A)  Rehearing  of  the  May  7, 1982  order 
is  hereby  granted  for  the  limited  purpose 
of  further  consideration. 

(B)  As  provided  in  $  1.34(d)  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  no  answers  to  the  request  for 
rehearing  will  be  entertained  by  the 
Commission  since  this  order  does  not 
grant  rehearing  upon  any  substantive 
issue. 

(C)  The  May  7, 1982  order  U  hereby 
stayed  pending  further  consideration. 

(D)  The  Secretary  shall  promptly 
pubUsh  this  order  in  the  Federal 
Register. 

By  the  Commission.  Commissioner  Hughes 
dissented. 

Kenneik  F.  Plumb, 

Secretary. 

(FR  Doc.  82-14286  Piled  S-ZS-tt;  a;«6  un) 
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[Project  Na  6196-000] 

Nortti  Caroiina  Electric  Mefnt>ershlp 
Corp.;  Application  for  Prellmirtary 
Permit 

May  19, 19«1 

Take  notice  that  North  Carolina 
Electric  Membership  Corporation 
(NCEMC)  (Applicant)  filed  on  April  8, 
1982,  an  application  for  preliminary 
permit  (pursuant  to  the  Federal  Power 
Act,  16  U.S.C.  791(a)  825(r))  for  Project 
No.  6198  to  be  known  as  the  B.  Everett 
Jordan  Dam  Water  Power  Project 
located  on  the  New  Hope  and  Haw 
Rivers  near  Haywood  and  Pittsboro,  in 
Chatham  County,  North  Carolina.  The 
application  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  Correspondence  with  the 
Applicant  should  be  directed  to:  Brian 
M.  Flattery,  Director,  Construction  and 
Alternative  Project,  f^orth  Carolina 
Electric  Membership  Corporation,  3338 


North  Boulevard.  P.O.  Box  27306. 
Raleigh,  North  Carolina. 

Project  Description — The  proposed 
project  would  utilize  the  existing  U.S. 
Army  Corps  of  Engineers'  B.  Everett 
Jordan  Dam  and  would  consist  of:  (1)  A 
proposed  powerhouse  with  a  single 
generating  unit  having  an  estimated 
total  installed  capacity  of  3,500  kW  and 
producing  an  average  annual  energy 
output  of  20  GWh;  (2)  a  proposed  2.5- 
mile,  115  kV  primary  transmission  line 
to  connect  to  an  existing  Central  Electric 
Membership  line;  and,  (3)  appurtenant 
facilities.  The  proposed  market  for  the 
power  is  Central  Electric  Membership 
Corporation  with  excess  power 
distributed  to  other  NCEMC  member 
corporations. 

Proposed  Scope  of  Studies  Under 
Permit— A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
Apphcant  seeks  issuance  of  a 
preliminary  permit  for  a  period  of  36 
months,  during  which  time  studies 
would  be  made  to  determine  the 
engineering,  environmental,  and 
economic  feasibility  of  the  project  In 
addition,  historic  and  recreational 
aspects  of  the  project  would  be 
determined,  along  with  consultation 
with  Federal  state,  and  local  agencies 
for  information,  comments  and 
recommendations  relevant  to  the 
project.  The  Applicant  estimates  that  the 
cost  of  the  studies  would  be  $49,876. 
Competing  Applications — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  August  30, 
1982,  the  competing  appHcation  itself 
(see:  18  CFR  4.30  et.  seq.  (1981)).  A 
notice  of  intent  to  file  a  competing 
application  for  preliminary  permit  will 
not  be  accepted  for  filing. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  license  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  August  2. 1962,  and  should 
specify  the  type  of  appUcation 
forthcoming.  Applications  for  Ucensing 
or  exemption  from  licensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  (see:  18  CFR 
4.30  et.  seq.  or  4.101  et  seq.  (1981),  as 
appropriate). 

Agency  Comments— Federal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant)  If  an  agency  does  not  file 
comments  within  dbe  time  set  below,  it 
will  be  presumed  to  have  no  comments. 


Comments,  Protests,  or  Petitions  To 
Intervene — ^Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1960). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  August  2. 1962.  • 

Filing  aifd  Service  of  Responsive 
Documents^Any  filings  must  bear  in  all 
capital  letters  the  Utle  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION".      . 
"COMPETING  APPUCATION". 
"PROTEST",  or  "PETITION  TO 
INTERVENE",  as  appUcable.  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary,  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  Street, 
NE..  Washington,  D.C  2042&  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Ucensing, 
Federal  Energy  Regulatory  Commission, 
Room  206  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
KennthF.  Pliunb, 
Secretary. 

(FR  Doc.  BZ-1427«  Piled  S-2S-8X:  MS  «■] 
eUJNQ  COOC  SriT-OI-M 


[Project  Na  606-001] 

Pacific  Gas  &  Electric  Co.;  AppMcation 
for  Amendment  of  License 

May  19, 1962. 

Take  notice  that  the  Pacific  Gas  and 
Electric  Company  (PG&E)  filed  on  April 
5. 1982.  an  application  for  an 
amendment  of  license  (pursuant  to  the 
Federal  Power  Act  and  Articles  33  and 
35  of  its  license)  for  its  constructed 
Kilarc-Cow  Creek  Project  FERC  Project 
No.  606.  The  project  is  located  on  Old 
Cow  Creek  and  South  Cow  Creek  in 
Shasta  County,  California. 
Correspondence  with  the  Applicant 
should  be  directed  to:  Mr.  W.  M. 
Gallavan.  Vice  President  Rates  and 
Valuation.  Pacific  Gas  and  Electric 
Company.  77  Beale  Street  Room  1087A, 
San  Francisco,  California  94106. 
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Description — PG»E  filed  a  revised 
Exhibit  S  detailing  its  proposal  to 
construct:  (1)  A  fish  ladder  at  the  Sooth 
Cow  Creek  Bi^erskm  Dam;  and  [2}  a 
fish  screening  device  at  the  ScMtb  Cow 
Creek  Canal  Headworks.  Below  the  OW 
Cow  Creek  Drvwsioo  Dam,  PG*E  wowld 
release  2  cfs  fiwn  the  Kilarc  Main  Canal 
into  Old  Cow  Creek.  Below  the  South 
Cow  Creek  Dfversion  Dam,  PG»E  would 
release,  through  the  proposed  fish 
ladder,  2  cfa  in  dsy  jreers  and  4  cfe 
during  other  jrears. 

Comments.  Protests,  or  Petitiona  To 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rales  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  fl98<9. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  pebtion  to 
interveae  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests  or  petitions  to  intervene  must 
be  received  on  or  before  July  9, 1982. 

Filing  omd  Serrice  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"PROTEST',  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  tfiia  aotice.  Any  of 
the  above  named  documents  imist  be 
filed  by  prtividing  the  original  and  those 
copies  required  by  the  Commission's 
regoiations  to:  Kenneth  F.  Phimb, 
Secretary,  Federal  Energy  Regalatory 
Commission,  825  Norik  Capitol  Street 
NE..  Washington,  IXC  29126.  An 
additional  copy  must  be  sent  to;  Ptad  E. 
Springer.  Chief.  Applications  Branch, 
Division  of  Hydropowar  Licea&uig. 
Federal  Energy  Regulatory  Conuiusaion. 
825  North  Capitol  Street,  NE.,  Room  208 
RB  at  the  above  address.  A  copy  of  any 
petition  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Plumb, 
Secnimy. 

(FR  Doc.  ae- 14287'  FIM  i-lS-K:  kManrf 
BtUINQ  CODE  67->7M)r4l 


(Docket  Noa.  ERai-679-0«Q;  ER82-271- 
0001 

Pacific  Gas  A  Electric  C04  Order 
Granting  Motion  for  Imposition  of 
interim  Rates  Pending  Commission 
Action  on  SvCtlement  Proposal 

Iseuad:  May  1ft  laaa. 

On  Aprtt  30, 1902,  Padflc  Gas  and 
Electrie  Company  (PGAB)  fa  ed  a  motioR 
seeking  Comimesion  su^rization  to 


impose  reduced  Interim  rates  m  He»  oi 
the  rates  originally  filed  in  this 
proceediag  and  in  lte»  of  the  amended 
rates  sakaritted  by  PCAE  and  accepted 
for  fifing  hf  the  Commission  on  Maich 
12. 1982.  PG&£  seeks  permissaoo  to 
colled  Ik*  redaeed  rates,  subject  to 
refund,  as  af  March  1. 1982.  The  motion 
states  that  all  of  PC&E's  affected 
customers  join  in  the  company's  reqaesL 
For  the  reasons  stated  below,  we  shall 
grant  the  motion. 

PGkE  tendered  its  onginaUy  proposed 
ratea  fior  tikng  oa  Angus!  12, 1981.  These 
rates  applied  to  fiiiB  power  service  to  10 
munidpai  omIukts  and  to  Sterra 
Pacific  Power  Cocnpany.  By  order  issued 
on  October  23. 1961..  the  CommissicHi. 
inter  alia,  accepted  the  proposed  lates 
for  filiagk  aoapcgaded  their  effeclivaness 
until  loBMiy  1. 1982  (Phase  I)  and 
March  12. 1982  ^Pkaae  U).  aad  ordered  a 
hearing  to  be  conveoad.  PG&E 
subsequently  submitted  aa  amended 
filing  reOecliBg  a  substaatial  teductioa 
in  its  Phase  li  ntft  inctease.  Settlemest 
negotiatioQS  among  the  parties  have 
since  resulted  in  a  settiement  m 
principle;  the  forma)  sattiement 
agreement  baa  not  yet  been  executed  by 
the  parties^  but  PGldLstatea  that  an 
offer  of  aatllement  will  b«  filed  on  or 
before  May  18. 1982. 

The  setiiemeat.  as  described  by 
PG&E,  would  reduce  the  level  of  the 
Phase  Q  rates  subalantiaDy.  PG&E't 
motion  i&  designed  to  make  the  lawer 
settleBiaat  cates  immediately  available. 
In  addition,  the  motkm  requests  that  if 
the  Commisaiojs  ultimately  Eejecis  the 
settlem^t.  PG&E  be  authorized  to 
collect  with  interest,  retroactive  to 
March  1.  IS82.  the  difference  between 
the  rates  pieviQusIy  authorized  to 
become  effective  on  Match  12. 1982.  and 
the  settlement  rates.  PG&E  states  that  its 
customers  unanimously  concur  in  this 
aspect  of  the  motion.  Under  the 
circiunstances.  we  believe  that  the 
public  interest  wlIT  be  served  by 
granting  PG&Fs  motion. 

Pursoant  to  J5  35. He).  35.11.  and 
SS.lT^b)  of  the  Commission's  regulations, 
we  find  that  good  cause  exists  to-permit 
the  collection  of  the  revised  interim 
rates,  subject  to  refiind,  as  of  March  1. 
1982.  untf!  such  time  as  the  Commission 
acts  upon  the  settlement  agreement  to 
be  filed  by  PG&B.  This  order,  however, 
shall  be  without  prejudice  to  our 
subsequent  determination  on  the  merttv 
of  the  proposed  settlement. 

Th9  CommissTon  orders: 

f A>  The  motion  ftted  by  PGftB  on  April 
80. 1982.  ni«i"w»tfaig  pennteBlon  to  cofioct 
reuucev  ntetnt  laws  Ht  Ifev  oC  tne  retos 
origimBy  iDefl  fai  tme  proceedkig  and  in 
liett  sr  the  seose^Bentfy  amended  rates, 
is  hefeojr  gi  antea. 


(B)  Good  cause  having  been  shown, 
PG&E  is  hereby  audionzed;  purssant  to 
§§  35.1(e).  35.11.  and  35.17(b)  of  the 
ComnHssion'»regulaticHiSv  to  collect. 
subject  to  refund,  the  revised  rates 
reflected  in  its  motion  from  March  1. 
1989.  antfl  final  CommissioB  action  on 
the  settlement  In  the  eveat  Aat  the 
settlement  is  not  approved,  the 
provisions  of  F>G&E's  motion  sk^  apply 
as  to  rates  for  the  interim  petiod. 

(C)  The  Secretary  shall  promptly 
publish  dtis  order  in  tfic  Federal 
Register. 

By  the  ConmussioB. 
Kewioth  F.  Phunh.  — 

Secretaiy. 

|F&  Qw.  ■»-*«■»  niad  V^IS.«K  M6  ami 
BILUNQ  CODE  S717mi-M 


[ProlMt  New  27«-0O11 

Siskiyou  County  Flood  Control  and 
Water  ConaacvaUon  District; 
AppUcatkio  for  Ucanae  (5  liW  or  Less) 

May  1«  1980. 

Take  notice  that  Siskijrou  County 
Flood  Control  and  Water  Conservation 
District  (Applicant)  filed  on  November 
24, 1991,  arrd  revised  on  February  24  and 
March  8, 1982,  an  application  for  license 
(pursuant  to  the  Ftederal  F^)wer  Act,  19 
U.S.C.  791faHJ25W)  for  construction 
and  operation  of  a  water  power  proi'eet 
to  be  known  as  tke  Lal»  Siskiyou  Power 
Project  No.  2796.  The  project  would  be 
located  on  the  Sacramento  River  in 
Siskiyou  County,  California. 
Correspondence  witk  tka  AppUcaht 
should  be  directed  to:  Ma.  QL  A. 
Gravenkamp,  Director  of  Public  Works, 
Siskiyou  County  Department  of  Public 
Works,  Yreka,  California,  96097. 

Prof'ect  DeacMtptioa—^She  pcopoeed 
project  would  coasial  oL  icstallatiaa  o£ 
power  generating  facilities  at 
Applicant's  Box  Canyon  Dam,  Principal 
features  include:  (1)  The  existing 
multiple-level  intake  strnetere;  (2> 
extension  of  the  exis^mg  low  tevel  o«tlet 
and  spiHway;  (3)  a  plant  eonaisbng  of 
two  turbine-generator  wnts  with  a  total 
rated  capacity  of  5iWM)  kW  to  be 
constructed  ander  the  spflTway 
extension;  fi}  a  switehjnwd  and  short 
transmission  Knv  segiiieiil,  and  fS) 
appurtenant  fkcMHes.  The  Box  Canyon 
Dam  ie  a  a09-feet  h^k,  l,10e-feet  long 
gravfty  and  roekfIB  straclufe  which 
forms  Lake  Sfskfyou.  The  lake  hes  a 
total  storage  capecfty  of  28^069 acre-feet 
and  an  appro xf note  surniLe  area  of  43S 
acre*  at  a  notimd  pool  eteratfon  of  nas 
feet. 

Purpose  of  Project — ^The  profect 
estimated  arerage  annmiF  generation  is 
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21.9  GWh.  Project  power  woidil  b*  seU 

to  a  nearby  utility  system. 

Ageacy  finntnwfc— Federal  State, 
and  local  agencies  that  receive  tbia 
notice  through  direct  mailing  from  the 
Commission  are  requested  to  provide 
comments  parsaant  to  the  Federal 
Power  Act.  die  Frab  and  Wildlife 
Coordination  Act,  the  Endangered 
Species  Act  the  Netiona)  Historic 
Preservation  Act  the  Historical  and 
Archeological  Preservation  Act,  the 
National  Environmental  Policy  Act.  Pvh. 
L  No.  88-29,  and  other  applicable 
statutes.  No  other  formal  requests  for 
comments  will  be  made. 

Comments  should  be  confined  to 
substantive  issues  relevant  to  the 
issuance  of  a  license.  A  copy  of  the 
application  may  be  obtained  directly 
from  the  Applicant  If  an  agency  does 
not  file  comments  within  the  time  set 
below,  it  will  be  presumed  to  have  no 
comments. 

Competing  Applications — Anyone 
desiring  to  file  a  corapetrng  application 
must  subnit  to  the  Ccunmission,  on  or 
before  )uly  30, 1982.  either  the  competing 
application  itself  [See  18  CFR  4.33  (a) 
and  (d))  or  a  notice  of  intent  (See  18  CFR 
4.33  (b)  and  [c\)  to  file  a  competing 
appUcation.  Submission  of  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  an  acceptable  competing 
application  no  later  than  the  time 
specified  in  S  4.33(c)  or  §  4.101  et  seq. 
(1981). 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
requirements  of  the  Rules  of  Practice 
and  Procedure.  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Conunission  will  consider  all 
protests  or  other  ciNnments  filed,  but 
only  those  who  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  camments, 
protests,  or  petiticms  to  intervene  m»st 
be  received  on  or  before  July  30. 1982. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  die  title  COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST',  or  "PETITION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  hy  the  Commission's 
regulations  to:  Kenneth  F.  Plumb. 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capito)  Street 
NE.,  Washington,  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Feed  E. 


Sprioget;  Chiei  Appfaetions  feaach. 
Divisioa^if  HydrcqKMfrer  lioeBsii^ 
Federal  Energy  Regolatory  Commission. 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent  competing 
application,  or  petition  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the  first 
paragraph  of  this  notice. 
Kenneth  F.  Phmib. 
Secretary. 

(FR  Doc.  82-14279  Filed  S-2S-82;  B:4S  am) 
BHJJNG  0006  STir-OI-ll 


[Protect  Nou  6222-«00  and  Project  Na 
6242-000] 

Southeastern  Hydro-Power,  Inc.,  North 
Carolina  Electric  Menil>erstiip  Corp;; 
Application  for  Preliminary  Permit 

May  19, 1982. 

Take  notice  that  Southeastern  Hydro- 
Power.  Inc.  (SHP)  and  North  Carolina 
Electric  Membership  Corporation 
(NCEMC)  (Applicants)  filed  on  April  19, 
1982,  and  Afwii  21. 1982,  respectivdy, 
competing  applications  for  preliminary 
permits  (pursuant  to  the  Federal  Power 
Act  16  U.S.C.  791(a)  825(r))  for  Project 
Nos.  6222  and  6242,  respectively,  to  be 
known  as  the  William  O.  Huske  I^ck 
and  Dam  Water  Power  Proiect  located 
on  the  Cape  Fear  River  near  Tar  Heel 
and  Fayetteville.  in  Bladen  County, 
North  Carolina.  The  applications  ate  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Correspondence'  with  SHP  should  be 
directed  to:  Charles  B.  Mierek, 
Southeastern  Hydro-Power,  hic,  838 
Arlington  Drive,  Tucker,  Gecfrgia  30084. 
Correspondence  with  NCEMC  should  be 
directed  to:  Brian  M.  Flattery.  Director. 
Construction  and  Alternative  Project 
North  Carolina  Electric  Membership 
Corporation.  3333  North  Boulevard,  P.O. 
Box  27306,  Raleigh,  North  Carolina 
27611. 

Project  Description — The  proposed 
projects  «vould  utibze  the  existing  U.S. 
Army  Corps  of  Engineers'  William  O. 
Haske  hock  and  Dam.  The  projects 
would  operate  in  a  run-of-river  mode. 

Project  No.  6222  would  consist  of:  (1) 
A  proposed  powerhouse  with  dual  bulb 
turbine /generator  units  having  an 
estimated  total  installed  capacity  of 
4.000  kW  and  producing  an  average 
annual  energy  output  of  29  GWh;  (2)  a 
proposed  primary  transmission  line 
whose  length,  size,  and  location  are  yet 
to  be  determined;  and,  (3)  appurtenant 
facilities.  The  proposed  market  for  the 
power  is  Duke  Power  Company  and 
Carolina  Power  and  Light  Company. 

Project  No.  6242  would  consist  of:  (1) 
A  proposed  powerhouse  with  dual 


generating  anits  having  an  estimated 
total  installed  capacity  of  3.000  k W  and 

producing  an  avenge  erauial  energy 
output  oi  1ft  GWh:  (2)  a  prtqtosed  one- 
mile  long,  24.9  kV  primary  transmission 
line  to  connect  to  an  existing  Four- 
County  Eleelrie  Membership 
Corporaticm  line:  and.  (3)  appurtenant 
fadkties.  The  propooed  sswket  for  the 
power  is  Four-Coanty  Electric 
Membnship  Corporation  with  excess 
power  distributed  to  other  NCEMC 
member  corporations. 

Proposed  Scape  ofStucUea  Uader 
Permit — ^A  prebminaiy  permit  if  issaed. 
does  not  authorize  constraction. 
NCEMC  seeks  issuance  of  a  preliminary 
permit  for  a  period  of  30  months,  during 
which  time  studies  would  be  made  to 
determine  the  engineering, 
environmental,  and  economic  feasibility 
of  the  project;  SHP  seeks  a  24-month8 
permit  to  conduct  these  studies.  In 
addition,  historic  and  recreational 
aspects  of  the  project  would  be 
determined,  along  with  consultation 
with  Federal  State,  and  local  agencies 
for  information,  comments  and 
recommendations  relevant  to  the 
project.  NCEMC  estimates  that  the  cost 
of  the  studies  would  be  $4a876;  SHP 
estimates  their  cost  at  $75j000. 

Competing  AppHcationa — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  must  submit  to 
the  Commission,  on  or  before  August  30, 
1982,  the  competing  application  itself 
(see:  18  CFR  4.30  et  seq.  (1981)).  A  notice 
of  intent  to  file  a  competing  applicatioo 
for  preliminary  permit  will  not  be 
accepted  for  filing. 

The  Commission  will  accept 
applications  for  license  or  exemption 
from  licensing,  or  a  notice  of  intent  to 
submit  such  an  application  in  response 
to  this  notice.  A  notice  of  intent  to  file 
an  application  for  Ucense  or  exemption 
must  be  submitted  to  the  Commission  on 
or  before  August  2, 1982,  and  should 
specify  the  type  of  application 
forthcommg.  Applications  for  licensing 
or  exemption  from  ficensing  must  be 
filed  in  accordance  with  the 
Commission's  regulations  (see:  18  CFR 
4.30  et  seq.  or  4.101  et  seq.  (1981),  as 
appropriate). 

Agency  Comments — ^Pedttal,  State, 
and  local  agencies  are  invited  to  submit 
comments  on  the  described  application. 
(A  copy  of  the  application  may  be 
obtained  by  agencies  directly  bom  the 
Applicant.)  If  an  agency  does  not  file 
conunents  within  tfie  time  set  below,  it 
will  be  presumed  to  have  no  comments. 

Comments,  Protests,  or  Petitions  To 
Intervene — Anyone  may  submit 
comments,  a  protest  or  a  petition  to 
intervene  in  accordance  with  the 
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requirements  of  the  Rules  of  Practice 
and  Procedure,  18  CFR  1.8  or  1.10  (1980). 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  Ble  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  petitions  to  intervene  must 
be  received  on  or  before  August  2, 1962. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION". 
"COMPETING  APPUCATION^'. 
"PROTEST',  or  "PETmON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  this  notice.  Any  of 
the  above  named  documents  must  be 
filed  by  providing  the  original  and  those 
copies  required  by  the  Commission's 
regulations  to:  Kenneth  F.  Plumb, 
Secretary.  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to:  Fred  E. 
Springer,  Chief,  Applications  Branch, 
Division  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission, 
Room  208  RB  at  the  above  address.  A 
copy  of  any  notice  of  intent,  competing 
application,  or  petition  to  intervene  must 


also  be  served  upon  each  re[>resentative 
of  the  Applicant  specified  in  the  Brst 
paragraph  of  this  notice. 
Kennetli  F.  Phimb, 
Secretary. 

[FR  Doc  82-14280  Filed  $-25-82:  8:48  am) 
BtLUNQ  COOE  C717-01-M 

[Docket  No.  RP81-13(M)00] 

Transwestem  Pipeline  C04  Settlement 
Conference 

May  19. 1982. 

Take  notice  that  a  settlement 
conference  in  the  above-captioned 
docket  will  commence  at  lOKX)  a.m.  on 
May  28, 1982.The  conference  will  be 
held  at  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
N.E.,  Washington,  D.C.  20426. 

Customers  and  other  interested 
persons  will  be  permitted  to  attend  but 
if  such  persons  have  not  previously  been 
permitted  to  intervene  in  this  matter  by 
order  of  the  Commission,  attendance 
will  not  be  deemed  to  authorize 
intervention  as  a  party  in  this 
proceeding. 
Kenneth  F.  Plumb, 
Secretary. 

[FR  Dk.  82-14281  Filed  S-Z5-8Z:  S>I5  am| 
HLUNQ  COOE  (717-01-11 


Office  of  Hearings  and  Appeals 

Cases  Filed  Week  of  April  9  through 
April  16, 1982 

'     During  the  week  of  April  9  through 
April  16, 1982,  the  appeals  and 
applications  for  exception  or  other  relief 
listed  in  the  Appendix  to  this  Notice 
were  filed  with  the  Office  of  Hearings 
and  Appeals  of  the  Department  of 
Energy. 

Under  DOE  procedural  regulations,  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes' of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy,  Washington.  D.C.  20461. 
May  19, 1982. 
G«oc^  B.  Breznay, 
Director,  Office  of  Hearings  and  Appeals, 


List  of  Cases.  Received  by  the  Office  of  Hearings  and  Appeals 

O^toek  o<  Apr.  9  through  Apr.  16,  1962] 


Apr  9.  1962... 


Apr  9,  1962.. 


Apr  9.  1962 


Apr  9.  1962.. 


Apr.  9,  1962. 


Apr.  9.  1962... 


Apr  9.  1962 


Apr  9.  1962- 


Nam  and  location  of  vpfcam 


Attvtlc  RichMd  Compwy.  WaaNngtoa  D.C 


Alanllc  RIcMMd  CompMiy.  WtaNngkm,  OX: - 


QuN  01  CoipcrWIun  WaMngMn,  O.C.. 


QuN  01  Corporalksa  W»ihir<gloa  0.C... 


lo»<>l«n8  Land  and  Exptoratkm  Company.  WasNngton. 
DlC 


Loiiilana  Land  and  Exptoraiion  Company.  Washington, 
DC 


Marathon  01  Company.  WaMnglon,  D.C 


Marathon  01  Company.  WaaNngloa  D.C- 


No. 


HRZ-0035.. 


HRZ-003e- 


HRZ-Wm.. 


HRZ-4040- 


HR2-0041. 


HRZ-0042.. 


HRZ-0043- 


HRZ-0044.. 


Typ*  ot  aiAxnisaion 


imertoculory  Ordar.  It  granted:  The  Offica  o(  Special  Counael  would  be 
compelled  to  produce  additional  materials  in  raapoma  to  the  dtecovery  motion 
granted  m  Attanlic  fVctttie*/  Company,  5  DOE  f  82.521  (ig60>,  6  DOE 
f  82.501  (1960)  and  6  DOE  I  82.553  (19eO). 

Intertocutory  Order  If  granted  Altantic  Richfield  Company  wouM  be  permitted  to 
depose  DOE  offx^Ua  m  order  to  exanHna  the  adequacy  of  the  search 
conducted  by  the  Office  of  Specud  Counsel  to  Identify  documents  foeponsivo 
to  the  dtocmery  granted  In  Aflame  RKttfietd  Cornpmv.  5  DOE  182.521 
(1980),  6  DOE  f  62.501  (1960)  and  S  DOE  I  82.553  (1960). 

Intsriocutory  Ordar.  If  granted:  QuH  Oil  Corporation  would  be  pannitted  to 
depoee  DOE  officials  in  ordar  to  examine  the  adequacy  of  the  search 
conducted  by  the  Office  of  Special  Counsel  to  identity  documents  raaponsive 
to  the  dtacovery  granted  m  Atlantic  nch^aU  Oonpmv.  5  DOE  I  82.521 
(1960),  8  COE  I  82.501  (1980)  and  6  DOE  1  82.563  (1960». 

Intedoouloiy  Oder.  It  granlMl:  The  Offica  of  SpaoW  Counaal  would  be 
compalled  to  produce  addWonal  matarWa  In  raaponaa  to  ttia  dtooovery 
granted  in  Aaannc  Richfiekl  Companr.  5  DOE  162,521  (1960).  6  DOE 
I  82.501  (1960)  and  6  DOE  1  82.553  (1980) 

Inlertocutory  Oder  H  granted.  Louisiana  Land  and  Exploration  Company  would 
be  permlned  to  depose  DOE  officials  m  order  to  axamina  ttia  adequacy  of  the 
saarch  conducted  by  the  Offica  of  Special  Counaal  to  idantMy  documents 
reaponalva  to  the  discovery  granted  in  Atlantic  RictiHakl  Compmy.  5  (X)E 
182.521    (1960).   6   DOE    182.501    (1960)   and   6   DOE    182,553   (1980). 

Interlocutory  Order  H  granted:  The  Offica  of  Special  Coinaal  woiid  b* 
compeiled  to  produce  additional  matariali  In  raaponaa  to  the  dbcovary 
granted  n  Atlantic  RicttHeld  Company,  5  DOE  182,521  (1960).  6  DOE 
f  82,501  (1960)  and  8  DOE  I  82.553  (1980). 

Intartooutoiy  Order  If  panted:  Marathon  0«  Company  inM  ba  parmHIad  to 
depoee  DOE  offioels  m  order  to  examine  the  vtaofMOi  of  the  search 
oonckictad  t>y  tt^  Office  of  Special  Counsel  to  identify  documents  responaivs 
to  the  discovery  granted  In  Attantc  Richtlekl  Conipmiy.  5  DOE  f  62,521 
(1960).  8  DOE  1  82,501  (1980)  and  6  DOE  1  82.563  (1960). 

Inlertocutory  Order  If  granted:  The  Office  of  Special  Counaal  would  ba 
compelled  to  produce  additional  matenals  m  response  to  Ihe  dtocovary 
granted  m  ;4lton«i;  RK^neU  Cotnpany.  5  DOE  I  82.521  (I960),  6  DOE 
t  82.501  (1980)  and  6  DOE  1  82.563  (1980). 
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List  of  Cases  Received  by  -nc  Office  of  HEAmNCS  and  APf>EALS— Conliniwd 

niMk  «i  Apt.  8  taMg*!  Apr.  1«,  tacZl 


Data 


Apr.  9, 19 


Apr.  9,  19».... 


Apr.  9,  1962.. 


Apr.  9. 1962... 


Apr.  tztaee. 


Apr.  1i  tsat. 


Name  and  location  of  appfcam 


SUnited  CH  Campaiiy  a<  Ohia  Waihingtorv  D.C.. 


Standard  01  Campwiy  o«  OWo. 


OjC- 


D.C 


ac_ 


PMtpa  Pyarto  Rico  Cam.  Inc.  Mtetainilan.  D.C 


taiaaaianal  Aaalyals.  Eugene  ftagaru 


Cue  No. 


HRZ-6M5.. 


HRZ-e04«.. 


HRZ-a047.. 


HRZ-0048- 


Ha.ae4.. 


HFA-QQ61. 


Typed 


imertoculuy  Oder.  H  grarted  Standard  CM  Company  e«  On  anuW  be 
permMed  le  depose  DOE  oMoatt  (i  Oder  lo  aomne  Ma  adequacy  ef  »m 
seatci)  corakicted  by  the  Office  of  Specal  Counsel  to  iderTMy  documents 
■asponswe  lo  the  decovery  gaMad  si  AMantr  /h-rtfcirW  Caa«wiK  S  DOE 
1 82.521    (1980).   6   DOE    1 82.501    (1980)   and   6   DOE    1 82.553   (1980). 

MertooMory  Oder  H  granted:  The  Offtce  of  SpecHM  Counsel  would  be 
miiiMsJ  to  produce  addMional  malenats  in  leapoiiae  to  me  itiiiMn 
gnatad  m  Atanbc  ncttHeU  Contoairf.  5  DOE  162.521  (1980).  6  DOE 
1 82.501  (1960)  and  6  DOE  1  82.553  (I960). 

Mailocutory  Order.  If  granted  Texaco.  Inc.  iKXid  be  paiiii^Hd  to  depoee  DOE 
oMosIs  i*  order  to  examne  tie  adsrpMi')  of  Im  aeaiait  aanduciad  by  tia 
aica  ft  Special  Counsel  to  iriaaHy  6iiiisiiB*i  napaMiw  ta  ••  dansvy 
graatad  in  Afisncc  fVchtakt  Coapam  5  DOE  1t2.S21  (19801  •  OCE 
f  82301  (1980)  and  6  DOE  1  B2.SS3  (1960). 

Inlartocutory  Order  If  granted:  TTts  Office  of  Special  Counsel  tMiuM  be 
cempellud  to  produce  add«onal  aiatanels  at  lenKsii  to  tw  rfcirn»f> 
gnntsd  ei  Atlantc  FbchMd  rai^pa  iji.  S  QQE  lie.&2l  (ISMt,  «  OOE 
1  82.501  (1980)  and  6  DOE  1  82.563  (1960). 

talertocutory  Order  H  granted  PMipe  Pvmno  FVco  Core,  tac  laoutd  laoeiye  m 
kon  the  pionisiuiie  of  tie  Puerto  Rico  Wapfitia 
10  C.F.R  1 21 1*7, 


Appeel  of  an  Information  Request  DenieL  H  granted:  The  iylvch  19,  1962. 
Information  Request  Deniel  iasued  by  tw  PcieiaiMe  Vomm  AdaMaMtoi 
MeuU  be  reednded.  and  Proleeaianat  teatyak  aoMM  noaisa  aaaaa  to  a 
copy  ol  tie  contract  proposal  aubiaiaart  ky  EaMnapliasa. 


|FR  Doc.  62-14305  Filed  5-25-82: 8:45  am) 
HLUNO  COOE  8450-01-M 


Imptementation  of  Special  Refund 
Procedures 

agency:  Office  of  HeariogB  and 
Appeals,  DOE. 

action:  Notice  of  implementation  of 
special  refund  procedures  and 
solicitation  of  conunents. 

SUMMARV:  The  Office  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
announces  the  procedures  to  be 
followed  hi  refunding  to  members  of  the 
public  $570,362.98  in  consent  order 
funds.  The  funds  are  maintained  in 
escrow  accounts  that  were  established 
in  settlement  of  enforcement 
proceedings  brought  by  the  OfGce  of 
Enforcement  [now  the  Office  of  SfM>^^> 
Counsel]  in  the  Metiers  of  Panhandle 
Eastern  Pipeline  Compmy  (%2m,\2JSA\, 
PVM  Oil  Associates.  Inc.  $21S,QQ(^ 
Loveladdy  Oil  Company  ($25,000). 
Armstrong  ft  Associates  ($35,700)  and 
Ethyl  Corporation  ($14,535). 
DATE  AND  ADDRESS:  Applications  for 
Refund  must  be  postmarked  on  or  before 
August  24, 1982,  and  should  be 
addressed  to  Panhandle  (PVM), 
Loveladdy,  Annstrong.  Ethyl)  Consent 
Order  Refund  Proceedings,  Office  of 
Hearings  and  Appeals,  Department  of 
Energy,  12th  Street  and  Pennsylvania 
Avenue  N.W.,  Washington.  D.C  20461. 
All  applications  and  comments  should 
display  conspicuously  a  reference  to  the 
appropriete  case  name  and  number. 
FOR  FURTHER  INFOtlMATION  CONTACT: 
Thomas  O.  Mann,  Deputy  director, 
OfHce  of  Hearings  and  Appeals, 


Department  of  Energy,  12th  Street  and 
Pennsylvania  Avenue,  N.W., 
Washington.  D.C.  20461  (202)  633-4377. 
SUPPLEMCNTARV  INFORMATION:  In 
accordance  with  S  205.282(b)  of  the 
procedural  regulations  of  die 
Department  of  Energy,  10  CFR 
205.282(b],  notice  is  hereby  given  of  the 
issuance  of  the  final  decision  and  order 
set  out  below.  The  final  decision  and 
order  relates  to  consent  orders  entered 
into  by  the  Office  of  Enforcement  of  the 
DOE'S  Economic  Regulatory 
Administration  and  Panhandle  Eastern 
Pipeline  Company,  see  44  FR  30153 
(1979).  Loveladdy  Oil  Company,  see  44 
FR  45663  (1979).  and  Ethyl  Corporation. 
see  44  FR  47394  (1979).  and  a  Consent 
Decree  entered  into  by  PVM  Oil 
Associates,  Inc.  on  )une  29, 1979  see 
United  States  v.  PVM  Oil  Associates, 
Inc.,  Civil  Action  No.  79C  1697  (EDJ^.Y., 
filed  Jime  29. 1979).  Armstrong  ft 
Associates  is  a  ""reseller-retailer"  of 
petroleum  products  and  the  other  firms 
are  "resellers"  of  petroleum  products. 
Pursuant  to  the  Consent  Decree  and 
consent  orders,  these  firms  have  agreed 
to  make  refunds  totaling  over  $570JX)0  to 
settle  alleged  violations  of  the  DOE 
price  regulations  which  occurred 
between  1973  and  1975. 

The  Office  of  Hearings  and  Appeals 
has  previously  issued  a  proposed 
decision  and  order  which  tentatively 
estaUished  a  two-stage  refund 
procedure  and  solicited  comments  from 
interested  parties  concerning  the  proper 
disposition  of  the  consent  order  funds. 
The  proposed  decision  and  order 
discussing  the  distribution  of  funds 
obtained  through  the  Consent  Decree  or 
consent  orders  with  the  five  firms  was 


issued  on  November  4. 1981. 46  FR  25535 
(1981). 

The  final  decision  and  order  reflects 
our  analysis  of  conunents  received  bom 
interested  parties.  As  we  indicate  in  tlM 
final  decision,  applications  for  r^und 
from  the  consent  order  funds  may  now 
be  filed.  Apphcations  will  be  acceopted 
provided  they  are  postmarked  no  later 
than  ninety  days  from  the  date  of 
publication  of  this  notice.  See  10  CFR 
205.283.  We  will  accept  applications 
from  all  claimants  that  can  affinnativdy 
demonstrate  that  they  have  been 
directly  injured  by  the  violations  alleged 
in  the  consent  orders.  A  detailed 
discussion  of  what  information  a  party 
must  provide  in  order  to  assert  a 
successful  claim  is  set  forth  in  the  final 
decision  and  order  appended  to  this 
notice. 

The  final  dedsion  readiee  bo 
detnminatian  with  regard  to  the 
disposition  of  any  funds  in  the  second 
stage  of  the  proceeding,  however, 
because  the  most  appropriate 
disposition  of  the  remaining  funds  may 
be  determined,  to  a  great  extent,  by  the 
amount  of  mcmey  that  remains  after  the 
first  stage  of  the  proceeding,  instead,  the 
final  decision  soHcits  further  comments 
on  the  appropriate  distribution  of  these 
funds.  Commenting  parties  are 
requested  to  submit  two  copies  of  tfaeir 
comments.  Comments  should  be  filed 
within  30  days  of  publication  of  this 
notice,  and  should  be  addressed  to  the 
address  set  forth  at  the  beginning  of  that 
notice.  All  comments  received  in  this 
proceeding  will  be  available  for  pubBc 
inspection  in  the  Public  Docket  Room  of 
the  Office  of  Hearings  and  Appeals, 
between  the  hours  of  IKX)  to  SKX)  p.m.. 
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Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Wasiiington,  D.C,  oo  May  20, 
1982. 
George  B.  Braznay. 

Director,  Office  of  Hearings  and  Appeals. 

Dedflioa  and  Order  of  the  DepaHmeot  of 


May  20. 1962. 

Special  Refund  Procedure 

Name  of  Petitioner  Office  of  Enforcement 
Economic  Regulatory  Administration:  In 
the  Matters  of  Panhandle  Eastern  Pipeline 
Company.  PVM  Oil  Associates,  Inc., 
Loveladdy  Oil  Company,  Armstrong  and 
Associates,  and  Ethyl  Corporation 
Dates  of  Filing:  April  9, 1981,  April  9. 1981, 
June  28. 1061,  |une  21. 1981,  July  21, 1981 
Case  Numbers:  BEF-0041,  BEF-0042.  BEF- 
0067,  BEF-0069,  BEF-0070 
Under  the  procedival  regulations  of  the 
Department  of  Energy,  the  Economic 
Regulatory  Administration's  Office  of 
Enforcement  (OE)  (now  the  Office  of  Special 
Counsel)  may  request  the  Office  of  Hearings 
and  Appeals  (OHA)  to  formulate  and 
implement  special  procedures  to  make 
refunds  in  order  to  remedy  the  effects  of 
alleged  violations  of  the  DOE  regulations.  See 
10  CFR  Part  205,  Subpart  V. 

In  accordance  with  these  regulatory 
provisions,  the  OE  filed  Petitionsjor  the 
Implementation  of  Special  RefunaProcedures 
in  connection  with  consent  orders  entered 
into  with  Panhandle  Eastern  Pipeline 
Company  (Panhandle).  PVM  Oil  Associates, 
Inc.  (PVM),  Loveladdy  Oil  Company 
(Loveladdy),  Armstrong  A  Associates 
(Armstrong),  and  Ethy  Corporation  (Ethyl) 
[hereinafter  "the  Rve  firms").  Under  the  terms 
of  these  consent  orders,  the  five  firms  agreed- 
to  make  refunds  for  alleged  violations  of  the 
DOE  price  regulations  in  sales  of  fuel  oil  or 
motor  gasoline  in  the  following  amounts: 
$280,127.98  (Panhandle)  [1],  $215,000  (PVM) 
[2],  $25,000  (Loveladdy)  [3).  $35,700 
(Armstrong)  [4],  and  $14,535  (Ethyl)  (5).  The 
funds  have  been  paid  to  the  DOE  and  are 
now  being  held  in  an  escrow  account  under 
the  jurisdiction  of  the  DOE  pending  receipt  of 
instructions  from  the  Office  of  Hearings  and 
Appeals  regarding  their  distribution. 

Background 

A  proposed  decision  and  order  which 
tentatively  established  special  refund 
procedures  to  be  used  in  adjudicating  claims 
to  the  settlement  funds  involved  in  this 
proceeding  was  issued  on  November  4, 1981 
and  pubUshed  in  the  Federal  Register,  48  FR 
55770  (1981).  In  the  proposed  decision  we 
tentatively  established  a  two-stage  spedal 
refund  procedure  for  the  consent  order  funds. 
In  the  first  stage,  those  firms  which 
purchased  fuel  oil  or  motor  gasoline  during 
the  relevant  period  from  one  of  the  five  firms 
and  who  believed  they  were  eligible  for  a 
portion  of  the  consent  order  funds  could  file 
Applications  for  Refund  pursuant  to  10  CFR 
205.283.  Downstream  purchasers  would  also 
be  permitted  to  file  Appiications  for  Refund 
during  the  first  stage  of  the  refund  proceM. 
Each  appllcatioa  would  be  analyzed  and 


individual  deeterminations  would  be 
rendered  on  the  merits  of  eadi.  All 
meritorious  claims  wotild  then  be  paid.  We 
suggested  that  refunds  to  a  person  who 
established  an  entitlement  to  a  refund  would 
be  made  on  a  volumetric  l>asis.  i.e..  in  the 
same  proportion  as  the  volume  of  the 
claimant's  purchases  correspond  to  the  total 
volume  of  motor  gasoline  or  fuel  oil  sold  by 
the  firm  fi'om  which  product  was  purchased 
during  the  relevant  consent  order  period.  We 
further  requested  that  the  five  firms'  first 
purchasers  submit  proposals  setting  forth 
appropriate  mechanisms  for  returning 
moneys  to  the  parties  who  likely  paid 
increased  prices  as  a  result  of  tiie  alleged 
overcharges.  We  also  proposed  that  during 
the  second  stage  of  the  refund  process, 
refunds  of  remaining  moneys  might  be  made 
to  rate-regulated  utilities  or  to  state 
governments  in  those  states  in  which  the  five 
firms  originally  marketed  fuel  oil  or  motor 
gasoline  during  the  relevant  consent  order 
periods.  We  alternatively  proposed  that  if 
such  plans  proved  infeasible.  any  portion  of 
the  settlement  fund  which,  because  of 
prohibitive  administrative  costs,  might 
otherwise  go  undistributed  be  deposited  in 
the  Treasury  of  the  United  SUtes.  See  10  CFR 
205.287(c). 

The  proposed  decision  and  order  was 
published  in  the  Federal  Register  and  copies 
were  sent  to  all  interested  parties.  The 
comment  periods  specified  in  the  Federal 
Register  have  passed.  The  cases  Involving  the 
five  firms  have  in  common  many  legal  and 
factual  issues.  Panhandle  [6).  PVM. 
Loveladdy,  and  Ethyl  are  "resellers"  of 
petroleum  products  as  that  term  was  defined 
in  10  CFR  212.31.  Armstrong  is  a  "reseller- 
retailer"  of  petroleum  products  as  that  term 
was  defined  in  10  CFR  212.31.  During  the 
relevant  time  periods,  each  of  the  five  firms 
was  subject  to  the  Mandatory 

Petroleum  Price  Regulations  set  forth  in  10 
CFR  Part  212.  Subpart  F.  First  purchasers  of 
each  firm's  product  could  file  claims,  which  if 
properly  estabhshed.  might  completely 
exhaust  the  consent  order  funds. 
Consequently,  we  beheve  that  these  five 
cases  should  be  consolidated  for  a  final 
determination  conoemig  the  first  stage  of  the 
refund  procedures. 

The  purpose  of  this  decision  will  be  to 
establish  the  mechanism  by  which  firms  or 
Individuals  that  purchased  fuel  oil  or  motor 
gasoline  from  the  five  firms  may  file 
Applications  for  Refund.  We  shall  first 
discuss  the  comments  which  we  received 
concerning  the  first-stage  refund  procedures 
which  we  tentatively  adopted  in  the  proposed 
decision  and  order  in  these  cases.  Then  we 
shall  discuss  in  detail  the  Application  for 
Refund  procedures  which  we  have  decided  to 
adopt  However,  we  shall  not  discuss  the 
second-stage  refund  process  in  this  decision. 
As  noted  above,  if  meritorious  claims  are 
filed  by  those  parties  who  purchased  product 
sold  by  the  five  firms,  ^e  consent  order  funds 
may  be  thoroughly  depleted.  In  that  event  no 
second  stage  would  be  necessary.  Otir 
determination  concerning  the  eventual 
disposition  of  any  residual  funds  will  depend 
on  the  amount  of  money  available  after  the 
first-stage  claims  procedure  is  completed. 
Office  of  Enforcement,  8  DOE  J  82,597  (1981} 


(hereinafter  cited  as  Vickera].  It  is  therefore 
unnecessary  at  this  time  for  us  to  reach  the 
Issues  raised  by  commenters  concerning  the 
proposed  disposition  of  funds  remaining  after 
all  meritorious  claims  have  been  paid.(7) 

Jurisdication  To  Fashion  Refund  Procedures 

We  previously  determined  that  the 
jurisdictional  requirements  of  Subpart  V  had 
been  satisfied  with  regard  to  Panhandle  and 
PVM.  We  therefore  assumed  jurisdiction  over 
the  distribution  of  funds  involved  in  those 
two  cases  in  a  Decision  and  Order  issued 
April  9. 1981.  See  Office  of  Enforcement,  6 
DOE  1  82.515  (1981).  With  regard  to 
Loveladdy,  Armstrong,  and  Ethyl  we 
tentatively  determined  that  we  should 
likewise  exercise  our  jurisdiction  to  distribute 
the  funds  in  those  cases  in  the  November  4, 
1981  proposed  decision  and  order.  See  48  FR 
55770(1981). 

The  DOE  Subpart  V  regulations  provide 
that  "[T]hi8  subpart  shall  be  applicable  to 
those  situations  in  which  the  Department  of 
Energy  is  unable  to  readily  ideentify  those 
persons  who  are  entitled  to  refunds  specified 
in  .*.*.*  a  Consent  Order,  or  readily  ascertain 
the  amounts  that  such  persons  are  entitled  to 
receive."  10  CFR  205.280.  After  reviewing  the 
record  compiled  in  each  of  the  cases  involved 
in  this  proceeding  we  have  concluded  that 
the  implementation  of  Subpart  V  proceedings 
in  each  case  is  appropriate.  We  shall 
therefore  assume  jurisdiction  over  the 
Distribution  of  consent  order  funds  supplied 
by  the  five  firms. 

Comments  on  the  Proposed  Distribution 
Process 

Following  the  issuance  of  the  November  4 
proposed  decision  and  order,  several  states 
submitted  comments  contending  that 
distribution  of  consent  order  funds  should  be 
made  by  state  governments  rather  than  by 
the  OHA  because  the  states  have  the 
inherent  power  to  take  possession  of 
unclaimed  funds  belonging  to  their 
citizens.(J)  Generally,  we  agree  with  these 
commenters  that  the  States  can  serve  as 
effective  conduits  for  the  distribution  of 
unclaimed  settlement  funds  In  appropriate 
cases.  Indeed,  in  a  previous  case,  we 
suggested  that  a  portion  of  certain  settlement 
moneys  may  be  distributed  through  the  states 
if  substantial  amounts  remain  after  all 
meritorious  claims  have  l>een  satisfied.  See 
Office  of  Enforcement,  9  DOE  1 82.521  (1962) 
(hereinafter  cited  as  Alkek].  However,  we 
have  concluded  that  it  would  be  premature  to 
relinquish  these  funds  to  the  states  at  this 
time.  Unlike  the  circumstances  in  Alkek.  the 
settlement  fund  in  the  present  five  cases 
totals  only  approximately  $570,000  and  it  ia 
conceivable  that  meritorious  claims  might 
exhaust  the  entire  fund.  [9]  If  we  find  that 
substantial  amounts  of  settlement  moneys 
remain  at  the  conclusion  of  the  first-stage 
refund  procedures,  we  might  consider 
designing  a  second-stage  refund  mechanism 
utilizing  state  governments  in  the  five  finna' 
marketing  areas  for  the  distribution  of 
unclaimed  funds.  However,  we  decline  to  do 
so  at  the  present 
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Commerta  on  the  Requind  Standard  of  Proof 
for  Overcharge  Claims 

Wi  proposed  in  our  November  4 
determination  that  claimants  who  are 
reseller*  or  who  are  involved  in  the 
production  or  distribution  of  goods  or 
services  be  required  to  demonstrate  that, 
during  the  period  covered  by  the  consent 
order,  they  would  have  kept  their  prices  for 
petroleum  products  or  goods  and  services  at 
the  same  level  had  the  alleged  overcharges 
not  occurred.  In  other  words,  we  stated  that  a 
claimant  should  demonstrate  that  whaiTit 
purchased  covered  products  from  its  supplier, 
market  conditions  would  not  permit  it  to  pass 
through  the  additional  costs  associated  with 
the  alleged  overcharges.  In  addition,  we 
suggested  that  a  reseller  of  petroleum 
products  must  have  maintained  until  January 
28, 1961  a  "bank"  of  unrecovered  product 
costs  in  order  to  demonstrate  that  it  did  not 
subsequently  recover  these  additional  costs 
by  increasing  its  prices.  By  the  terms  of  the 
proposed  decision  and  order,  a  purchaser 
who  is  an  ultimate  consumer  and  who  is  not 
engaged  in  the  sale  or  goods  or  services 
would  not  have  to  make  a  showing  that  it 
absorbed  any  unlawful  price  increases. 

Some  parties  who  submitted  comments 
suggested  certain  additional  classes  of 
claimants  that  might  be  excused  from 
showing  injury.  The  Transportation  Croup,  an 
ad  hoc  organization  of  trade  associations 
whose  members  are  regulated  transportation 
companies,  asks  to  be  included  in  the  class  of 
claimants  not  required  to  profl'er  proof  that 
they  absorbed  alleged  overcharges.  The 
Transportation  Group  contends  that  any 
overcharges  suffered  by  its  members  would 
have  been  channeled  to  customers  by 
regulatory  bodies  or  private  contractual 
agreements  controlling  prices  charged.  Under 
reguations  applicable  to  these  companies, 
however,  refunds  are  factored  into  fuel  cost 
aspects  of  the  rate-making  system  and  refund 
benefits  to  members  would  therefore  be 
passed  through  to  customers.  Accordingly, 
the  Transportation  Group  contends  that  it 
should  be  included  in  the  class  of  ultimate 
consumer  claimants  who  need  only 
demonstrate  that  they  purchased  a  specific 
quantity  of  product  which  was  sold  by  one  of 
the  five  firms  during  the  relevant  time  periods 
in  order  to  qualify  for  refunds. 
'  We  have  decided  that  the  Transportation 
Group's  pro[K)sal  is  meritorious  because  it 
will  assist  us  in  distributing  refunds  in  an 
efficient,  cost-effective  and  equitable  manner. 
See  10  O^R  205.282.  The  office  of  Special 
Counsel  has  reviewed  the  operation  of  the 
agencies  which  regulate  transportation 
companies  and  has  determined  that  refunds 
are  indeed  factored  into  rate-making  systems. 
See  46  FR  29499  (1961)  at  29500-01.  In 
addition,  we  noted  in  Office  of  Special 
Coumel,  9  DOE  \  82,545  (1982)  (hereinafter 
cited  as  Penntoif)  that  refunds  to  regulated 
utilities  tnd  to  agricultural  cooperatives  will 
similarly  affect  the  prices  charged  to 
customers.  Agricultural  cooperatives  are 
owned  by  member-customers,  and  ultimate 
consumers  of  petroleum  products  purchased 
by  the  cooperative  will  therefore  receive  the 
benefit  of  refunds  either  as  a  pfice  reduction 
or  as  a  distribution  at  the  close  of  the 
cooperative's  fiscal  year.  See  Office  of 


Special  Countel,  9  DOE  1  82,538  (1962) 
(hereinafter  cited  as  Tenneco). 

Consequently,  we  have  concluded  that 
refund  applications  from  firms  whose  prices 
for  goods  or  services  are  regulated  by  a 
government  agency  or  by  the  terms  of  a 
cooperative  agreement  will  not  be  required  to 
show  that  they  absorbed  the  alleged 
overcharges.  Instead,  those  applicants  should 
supply  us  with  a  full  explanation  of  the 
manner  in  which  refunds  will  be  passed 
through  to  their  customers  in  the  form  of 
lower  prices  or  better  service.  In  addition, 
distribution  of  refunds  to  these  applicants 
will  be  conditioned  on  notice  to  the 
appropriate  regulatory  body  or  membership 
group. 

We  received  other  comments  regarding  the 
proposed  standard  of  proof  which  ranged 
from  assertions  that  the  standard  proposed 
was  too  lenient  to  assertions  that  the 
standard  would  be  too  difficult  to  meet  We 
continue  to  believe  that  "this  inquiry  into 
whether  a  claimant  was  injured  in  fact  is 
most  appropriate  in  a  proceeding  of  this  type 
where  refunding  moneys  obtained  through 
DOE  enforcement  proceedings  is  the  primary 
focus."  Office  of  Enforcement.  9  DOE  \  82.508 
(1961)  at  85.051.  In  establishing  the  standard 
of  proof  that  a  claimant  must  meet,  we  must 
strike  a  balance  between  a  level  so  low  that 
it  would  grant  windfall  benefits  to  firms  who 
had  suffered  no  injury  and  a  level  so  high 
that  only  a  few  large  firms  would  have  the 
resources  necessary  to  prepare  an 
application.  With  that  balance  in  mind,  we 
turn  to  comments  concerning  what  particular 
proof  of  injury  should  be  required  of 
remaining  claimants. 

We  suggested  in  our  proposed  decision  that 
another  group  of  purchasers  in  addition  to 
ultimate  consumers  might  be  excused  fivm 
documenting  more  than  the  fact  that  they 
purchased  products  from  one  of  the  five  firms 
during  the  relevant  periods  of  time.  We 
stated  that  we  would  consider  establishing  a 
threshold  level  of  purchases  under  which 
applicants — primarily  small  firms  and 
individuals — would  not  be  required  to  make  a 
detailed  showing  of  actual  injury.  In  Vickera 
we  set  a  purchase  threshold  of  50.000  gallons 
of  motor  gasoline  per  month.  Firms  with 
purchases  below  that  level  were  permitted  to 
claim  a  refund  based  upon  that  level  of 
purchases  without  having  to  submit  evidence 
concerning  their  banks  of  unrecouped 
product  cost  increases  and  prevailing  market 
conditions  which  prevented  them  from 
passing  through  the  alleged  overcharges.  In 
addition,  finns  in  the  Vickers  case  who 
purchased  more  than  an  average  of  50,000 
gallons  per  month  were  excused  bom  the 
required  showing  that  the  effects  of  the 
alleged  violation  were  not  passed  through, 
provided  that  they  were  willing  to  limit  their 
refund  claims  to  the  50,000  gallons  per  month 
level. 

After  careful  consideration  we  have 
concluded  that  it  is  in  the  best  interests  of 
efficient  resolution  of  these  proceedings  to 
establish  a  threshold  level  of  purchases 
below  which  a  claimant  need  not 
demonstrate  injury.  If  we  were  to  adopt  a 
requirement  that  every  applicant  supply  full 
documentation  of  its  injuries,  it  wodd 
discourage  parties  with  small  claims  from 


Baking  a  refund  appUcation  mce  the 
expense  of  documenting  the  ini«ry  could  well 
exceed  the  refund  to  be  evvntsally  gained. 
Therefore,  we  beUeve  that  it  is  appropriate  to 
minimize  the  level  of  proof  required  from 
small  businesses  who  purchased  relatively 
small  amounts  of  product  from  one  of  the  five 
firms.  Based  on  our  experience  in  the  Vickers 
proceeding  we  have  decided  to  set  the 
threshold  figure  at  50.000  gallons  per  month 
or  600.000  gallons  annually.  Firms  with 
purchases  in  excess  of  the  threshold  figure 
also  may  be  excused  from  submitting 
evidence  that  increased  costs  attributable  to 
the  alleged  violations  were  not  passed 
through  to  customers,  provided  that  they  Umit 
refund  claims  to  50,000  gallons  per  month  or 
600,000  gallons  annually. 

Now  that  we  have  enumerated  groups  of 
customers  which  will  not  be  required  to 
demonstrate  that  they  absorbed  unwarrented 
price  increases,  we  will  focus  on  the  type  of 
proof  required  of  those  parties  not  classified 
as  ultimate  consumers,  rate-regulated 
businesses,  agricultural  cooperatives,  or 
small  volume  purchasers.  Our  tentative 
conclusion  in  the  proposed  decision  and 
order  that  a  firm  must  demonstrate  injury  by 
showing  both  that  it  had  sufficient  "banks"  of 
unrecovered  costs  and  that  it  was  unable  to 
pass  on  the  alleged  ovecharges  due  to  market 
conditions  was  objected  to  by  Western 
Petroleum  Company  (Western)  and  Missouri 
Self  Service  Gas  Company  (MSSG)  which 
purchased  product  from  Panhandle.  Both  of 
these  commenters  claimed  that  a  shomng  of 
market  conditions  at  the  time  of  the  alleged 
overcharges  would  be  difficult  to  make. 
These  two  firms  maintain  that  even  if  they 
did  pass  on  the  overcharges  to  their 
customers,  they  still  might  have  suffered 
injury  due  to  lowered  sales  volumes  that 
resulted  from  higher  prices.  Western 
contends  that  the  burden  of  obtaining  market 
data  for  periods  in  the  past  might  well 
outweigh  the  benefits  to  be  gained  through 
the  refund  process.  Moreover,  Western 
objects  to  the  proposed  difl'erence  in 
standards  applicable  to  claims  submitted  by 
large  and  small-volume  claimants. 

Tlie  concerns  which  have  been  expressed 
over  the  proposed  requirement  that  a 
claimant  offer  evidence  concerning  past 
market  conditions  appear  to  be  based  upon  a 
misconception  as  to  how  thorough  and 
conclusive  a  showing  will  be  expected. 

We  do  not  believe  that  the  firms  who  file 
applications  will  find  this  requirement  to  be 
as  difficult  to  apply  in  practice  as  it  might 
appear.  At  we  stated  in  the  proposed-^ 
decision,  we  would  expect  a  more  complete 
evidentiary  showing  from,  for  example,  a 
large  integrated  refiner  than  from  a  small 
retailer.  Despite  Western's  claims  that  it  it 
unfair  to  set  a  higher  standard  for  larger 
business  enterprises,  it  is  our  experience  that 
larger  firms  are  more  likely  to  have 
maintained  detailed  records  which  could  be 
marshalled  to  show  bow  their  pricing 
decisions  were  made.  Furthermore,  those 
larger  firms  have  greater  resources  and  will 
likely  be  claiming  larger  refund  amounts. 
Therefore,  though  we  are  not  in  a  position  to 
set  forth  all  of  the  ways  in  which  a  claimant 
could  make  a  required  showing  of  market 
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COQctitions.  wc  h&re  iKtmuiiicd  tnat  we  shaD 
retain  as  an  dmnent  of  the  refund  proceM  a 
reqirirement  that  finna  seeking  sizable 
refamla  de«ionatra(e  that  they  did  not  pass 
thrcM^  the  affet^  of  the  five  firms'  alleged 
regrialory  viotatioas  to  thetr  owb  customers. 
ki  summary,  with  respect  to  appHcants  that 
piBchased  less  than  ma  average  fA  50,000 
gallons  per  month  or  600.000  gallons  per  year 
of  llie  relevant  Panhaadie,  PVM,  Loveladdy. 
Armstrong,  or  Ethyl  products  during  the 
period  for  which  a  refund  is  claimed  or  that 
limit  refund  ciaiau  to  that  amotint 
(hereinafter  referred  to  as  small-vohime 
purchasers),  w«  will  require  only  proof  of 
purchase  of  the  cUimed  volume  of  products 
ptffchased  from  the  Hve  firms.  With  respect 
to  applicants  claiming  a  refund  for  purchase 
volume  greater  than  that  amoimt  (hereinafter 
referred  to  as  large-volume  porchasers),  we 
wUl  ra^uire  a  ahowiag  that  the  purchaser  did 
oM  paaa  through  the  price  increases  to  its 
owa  customers.  Retailers  and  resellers  who 
are  claiming  r«funds  on  the  basis  of 
purchases  excaeding  the  50,000  gallon  per 
month  small  claim  threshold  level  should 
submit  two  types  of  data  in  order  to  make  the 
raquired  showing.  Iliey  should  submit  data 
auBmarising  tha  apphcant's  uorecoaped 
increased  product  coats  (bank)  for  each 
calendar  quarter  for  which  the  firm  daiats  a 
refund.  If  the  applicant  used  its  banked  costs 
to  incraasa  its  seOkig  price  at  a  later  date, 
such  data  ahould  be  included  in  the 
application  and  the  firm's  refund  may  be 
afifirepriately  reduced.  We  note  that  even  if  a 
firm's  bank  was  reduced  to  zero  during  the 
period  covered  by  the  Consent  Order,  it  may 
nevertheless  be  possible  for  the  finn  to 
establish  eligibility  for  a  refund  by  showing 
that  during  the  period,  market  forces  redoced 
its  sales  and  compelled  the  appUcant  to 
purchase  and  consequently  to  sella  smaller 
volume  of  relevant  product  with 
correspondingly  lessened  profits.  In  addition, 
they  should  submit  any  other  types  of 
available  data  showing  that  they  were  not 
able  to  increase  ritelr  prices  to  pass  throu^ 
tha  alleged  overckai:ges  dae  to  market 
conditions.  Althtragh  we  shall  not  engage  in  a 
time-consumhig  legal  and  Actual  analysts 
leading  to  a  precise  aeasare  of  damages,  we 
wish  to  emphasize  that  the  bvrden  of 
estaUiafaing  sHgibttty  for  a  refund  rests  tin 
the  daimanl. 

Allocatiors  of  Rtffkml  Money 

fai  Vickera  we  Htflised  a  "pwe"  vohnnetric 
method  of  allocating  refsnds  to  claimants. 
i.e..  refunds  wan  bssed  solely  en  the 
proportion  of  prmiaU  psithasiJ  by  the 
appKcant  to  the  total  wmomA  of  product  sold 
by  the  soppher  dvii^  tiie  relevant  audit 
periwL  Based  on  our  expenenoe  in  Subpart  V 
cases  since  that  tune,  however,  we  now 
believe  that  the  adoptian  of  the  "pwe" 
««kmatric  pl^  of  distributiaa  would  uol  be 
the  best  mechanisa  for  allocating  the  cooaent 
ocder  fnnda  in  the  present  case  'There  ar«  a 
number  of  factors  Wudiiig  to  tliis  coochniaa. 
First  %>•  note  (hat  Ike  siae  of  the  BKaetary 
sstHBmants  which  are  iarulvwl  in  Subpart  V 
procaarfings  «rs  anivad  at  Hwoagh 

I  iaraltiag  the  DOE  and  tht  finns 
■ith  sflniil  ii^liliaj  TinlalisM  In 
/VnaMK  s*e  salad  that  the  slsa  of  the 


settlement  faarf  is  basod  not  only  apon  the 
magnitude  of  the  vioiatioBS  alleged  by  the 
govermnent  hat  also  upon  other  factors  such 
as  each  party's  views  as  to  the  probaUs 
length,  expensa,  and  outooane  of  litigation.  In 
Vickers,  the  settfaaient  fand  was  relatively 
large  in  piopoiWoo  to  the  voluwe  of  product 
covered  by  tha  cionset  order  and  would 
therefore  yield  a  significant  per  gallon  refund 
In  PenmoU  hy  oenlrast.  the  sel^bment  fond 
was  small  ia  latatfon  to  tha  total  vohinie  of 
products  involved,  and  snocassful  claimants 
would  have  recovared  a  refund  of  only 
$.000375  per  gaUou  if  the  settlement  fund 
were  distrilMitad  on  a  "pure"  votionethc 
basis. 

Because  the  size  of  the  refund  pool  derived 
from  consant  ovdsrs  is  a  negotiatisd  issue,  the 
amount  afeseaay  avaflable  for  distribution  is 
likaly  to  ba  lass  Amh  the  amount  needed  to 
make  fuN  maMMtai  to  in|ared  dalmaats,  as 
in  the  prsaant  iBStaaoa.  Where  a  "pure" 
voluBwMc  la&Hid  dtotribaUon  scheaM  is 
adopted.  Oars  is  in  adbot  an  additional 
lUuitHtian  on  ttw  anajaat  of  refund  winch  can 
be  ifiatributed  lo  a  smxnssful  dahaant 
because  of  the  par  fafion  refund  oeilins.  b 
the  event  that  a  aifoificBat  number  of 
appUcnats  t^s  to  ^amoastiate  the  merits  of 
thair  daina.  te  Maj  annant  of  refunds 
madb  ta  saoosasfal  dnksMnts  aay  be  Ear  lass 
than  lbs  aaaHl  «f  (he  satdanaad  fnds 
avaiiahla  for  dhfaibntion.  We  therefor* 
beliars  tbnl  it  is  fatty  oaiiaistant  with  the 
restitutionary  ab|attiiius  of  tha  praaent 
proMJuton  t*  diakAnle  availafale  funds  by  a 
method  otfanr  Ihan  Iha  Vkaken  "ptn" 
volumetric  dtoMbnIian  schsae.  Aooordiagly, 
we  will  adopt  an  altemativa  Means  of 
distribafttan  bMad  an  a  MMhllod  vatsioa  of 
the  "pws"  snhisltk  lafcnd  ibraiala.  See, 
e.g^  PmrnmrnX  9008  at  8S.M6-8. 

We shafllhal aatabkah a 'tloor"  or 

itoould 
t  a  potanliai  apphcant 
in  dacMbig  isfesikar  or  not  ta  apply  far  a 

amount  Ihat  a  ■Boaaahil  claiBant  will 
reoDvar  can  be  ilsbsainiid  by  mltiplyins  its 
total  product  pwhasss  (in  gaUons)  by  a 
factwr  mnyntoii  aaing  Iha  total  amoant  of 
money  auidtefala  fsrdislnbndaa  (le.  the 
relevant  oaoHMt  ardar  aaaoaat)  diridad  by 
the  total  aalas  ftai  laitain)  by  Ihs  relevani 
fina  of  aM  piuiails  uiisied  by  the  individnal 
Consent  Onlac.  Hessevar.  afler  Ih*  aiininiuan 

successful  chwnant  lbs  OHA  will  also  glvo 
considaratian  to  ibs  fattowinB  bctors  ia 
detemining  individnal  r^tao^t:  (i)  the 
amount  af  intaiesi  aooanulatad  in  Iha  aacrow 
account  ainoe  lbs  OOB  leoeived  aettleineni 
funds  faoB  each  «f  the  five  finns:  (ii)  the 
number  of  qnaUfiad  ctaiaants.  and  the 
aggregate  voh^nflhsirpntchssesfronUhe 
firms  as  command  to  the  anuMBt  of  prodacts 
sold  by  these  firms  during  the  consent  order 
period:  (iii)  lbs  impact  of  the  alleged 
violations  on  Am  dwnwHit's  '■■"^tii.  (ir)  the 
matkot  coadilinns  pnwalai 


consent 
position  in  tha 
it  is  a  nans 
aadfvqiho 
businesais 
reguisawi 


in  sshich  d»  datnunf s 
bf  MaraL  state  arfacd 
or  other  reievant  private 


contractual  agiiiaiaaiili,  auch  as  those 
affecting  agricultural  cooperatives.  A 
weighing  and  balaacing  of  these  factors  will 
enable  us  to  huthar  the  restitutionary  goals  of 
Subpart  V  and  the  uodarlying  statutory 
objectives. 

Application  for  Refund  Procederes 

After  having  ooosidered  all  the  comments 
received  concerning  the  first-stage 
proceedings  tentatively  adopted  in  our 
Proposed  Decision  and  Order  we  have 
conchid^d  that  (ij  the  OHA  has  properly 
asserted  jurisdiction  over  these  cases 
pursuant  to  10  CFR  Part  205.  Subpart  V;  (U) 
the  OHA  has  authority  to  implemeat  tha 
refund  procedures  set  forth  in  this  decision; 
and  (iii)  ApplicatioBs  for  Refund  should  now 
be  accaplad  httm  parties  who  pnrcbaaed  No. 
2  fuel  oil  or  motor  gnseliae  froa  Panhandle. 
PVM.  Levaladdy.  Awnatiea».  or  BfayL  We 
shall  now  dieoaas  tha  apaUfk.  te^idienients 
for  AppHcaliepa  for  Refund  that  we  have 
decided  to  adopt. 

We  have  dalaiailued  to  accept 
AppUcations  for  Rsfiuid  of  a  portion  of  the 
five  finns'  oanaont  nrdor  funds  filed  within  90 
days  after  the  pabkcaltan  of  fids  Dedsian 
and  Order  hi  the  rsdanl  Ragiaiec^^  10  CFR 
205.283.  We  will  wusldsi  all  applications, 
although  we  may  later  Iniposs  a  lower  dollar 
limit  on  daims.  See  W  CPU  2K.20l(b). 
Applications  made  on  behatf  of  s  ciaM  of 
claimants  will  be  considered  on  s  cese-by- 
case  basis.  An  application  must  be  in  writing, 
signed  by  the  appHcanU  aiui  specify  which 
case  it  pertains  to,  by  frrm  name  and  case 
number.  If  the  applicant  is  not  a  direct 
purchaser  from  one  of  the  five  Rrms.  It  shmild 
indicate  from  whom  the  relevant  product  was 
purchased  and  indicate  what  basis  the 
applicant  has  for  its  befief  flist  the  produd 
which  it  purchased  originated  from 
Panhandle,  PVM.  Loveladdy,  Amstrong.  or 
Ethyl. 

Any  application  for  a  refund  in  excess  of 
$100  must  be  fDed  in  dopHcatc  and  a  copy  of 
that  applicahoB  will  be  avaOable  for  paUic 
inspection  in  the  Public  Docket  txMiB  of  ^ 
Office  of  Hearings  and  AppeaU  Room  1111. 
Federal  BuikSi^  12di  Shaat  and 
Pennsylvania  Aveaua.  N.W,  Washington. 
DC.  20461.  Any  aiylinanl whs belisves that 
his  application  oonlnins  ranftdential 
infonuatioD  must  so  indicala  on  the  first  p^^ 
of  his  application  and  tnhadt  two  additional 
copies  of  his  an>iieatioB  froa  which  the 
informatioa  ttMt  the  appttcairt  dnias  is 
confidential  has  bean  dalatsd.  >a>gBthor  %vith  a 
statement  apad^riag  why  any  suck 
information  is  privileged  or  oanfideottoL  Each 
application  shall  ladioaia  whslhsr  Ihe 
appUcant  or  aay  parson  acUag  on  his 
instructions  has  filad  or  hitands  to  fils  any 
othar  applicsitan  or  dniai  of  sshatever  nature 
regarding  the  BMttsn  at  loone  in  ths 
underlying  cifisinnianl  paasaadhig.  Bach 
application  ehall  aba  inahids  the  folkariag 
statentent:  I  awaar  (or  affiiBl  Afkl  tfw 
irifiiiiatliaanbi^tiedtetrasacdaooHratete- 
the  beet  of  nqr  kaaarMgo  and  babof.  5ae  10 
CFX  aotJMfc):  M  UAXl  nOL  fa  addition, 
the  applicaaft  ■hoald  fandrii  as  sriih  Iha 
name,  titla.  an4  tsfaphaM  mmtkmttm  patson 
who  may  bacoataoled  ^  Am  OHA  far 
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additional  information  concerning  the 
application.  All  applications  should 
conspicuously  display  the  appropriate  case 
name  and  number  and  should  be  sent  to: 
Consent  Order  Refund  Proceeding,  [Case 
Name  and  Number];  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  12th  Street  & 
Pennsylvania  Avenue,  N.W.,  Washington, 
D.C.  20461.  All  Applications  for  Refund 
received  within  the  time  limit  specified  will 
be  processed  pursuant  to  10  CFR  205.284. 

In  order  to  assist  applicants  in  establishing 
eligibility  for  a  portion  of  the  consent  order 
funds,  the  following  information  should  be 
included  in  each  application  filed  by  a 
purchaser  of  Panhandle,  PVM,  Loveladdy, 
Armstrong,  or  Ethyl  products: 

A.  Each  applicant  should  r^ort  its  volume 
of  purchases  by  calendar  quarter  for  the 
period  of  time  for  which  it  is  claiming  that  it 
was  injured  by  the  alleged  overcharges: 

B.  Each  applicant  should  specify  how  it 
used  the  product  purchased  from  one  of  the 
five  firms,  e.g.,  as  a  reseller  or  ultimate 
consumer, 

C.  If  the  applicant  is  a  reseller,  it  should 
state  whether  it  maintained  banks  of 
unrecouped  product  cost  increases  from  the 
date  of  the  alleged  violation  for  that  product 
through  January  27, 19S1.  It  should  furnish  the 
OHA  with  quarter  by  bank  calculations  for 
the  entire  period.(  ")\ 

D.  The  applicant  must  state  whether  it  or 
any  of  its  affiliates  have  filed  any  other 
Applications  for  Refund  which  might  affect 
its  eligibility  for  a  refund; 

R  The  applicant  must  submit  evidence  to 
establish  that  it  did  not  pass  on  the  alleged 
overcharges  to  its  customers.  For  example,  a 
firm  may  submit  market  surveys  to  show  that 
price  increases  to  recover  alleged 
overcharges  were  infeasible. 

The  applicant  should  report  whether  it  is  or 
has  been  involved  as  a  party  in  other  DOE 
enforcement  proceedings  or  section  210 
actions.  If  these  actions  have  terminated,  the 
applicant  should  furnish  a  copy  of  any  final 
order  issued  in  the  matter.  If  the  action  is 
ongoing,  the  applicant  should  briefly  describe 
the  action  and  its  current  status.  Of  course, 
the  applicant  is  under  a  continuing  obligation 
to  keep  the  OHA  informed  of  any  change  in 
status  during  the  pendency  of  its  Application 
for  Refund.  See  10  CFR  205.9(d). 

Distribution  of  the  Remainder  of  the  Consent 
Order  Funds 

Several  comments  addressed  our  proposed 
distribution  of  the  remainder,  if  any,  of  the 
consent  order  funds  after  all  meritorious 
claims  have  been  paid.  Those  comments  can 
be  divided  into  two  groups.  First,  some 
comments  contend  that  the  Office  of 
Hearings  and  Appeals  lacks  the  statutory  or 
regulatory  authority  to  implement  the 
proposed  distribution.  Secondly,  some 
comments  acknowledge  that  this  Office 
possesses  the  authority  to  fashion  such  a 
restitutionary  mechanism,  but  suggest 
alternatives  to  or  modifications  of  our 
original  proposal.  In  this  Decision,  we  are  not 
implementing  the  second-stage  refund 
procedure.  Such  a  step  would  be  difficult  to 
take  before  the  analysis  and  processing  of 
Applications  for  Refund  filed  in  the  first  stage 
of  the  distribution  of  the  consent  order  funds 


to  claimants,  since  the  amount  remaining 
after  all  meritorious  claims  have  been  paid 
directly  affects  the  appropriateness  of  the 
second-state  distribution  scheme.  Moreover, 
in  the  present  cases  claimants  could  assert 
claims  which,  if  meritorious,  would 
completely  exhaust  the  consent  order  funds. 
However,  in  order  for  members  of  the  public 
to  be  made  aware  of  outstanding  issues  and 
be  able  to  comment  on  them,  we  summarized 
and  briefly  addressed  the  comments  received 
concerning  the  proposed  second-stage  refund 
procedures  in  Vickers,  8  DOE  at  85.398-99. 
Many  of  the  same  parties  who  commented  on 
the  second-stage  procedures  proposed  for  the 
Vickers  case  submitted  virtually  identical 
comments  in  the  present  cases.  We  will  not 
reiterate  our  discussion  of  these  issues.  We 
continue  to  seek  additional  comments  on 
these  issues.  Comments  regarding  second- 
stage  procedures  in  the  present  case  should 
be  submitted  to  the  OHA  Consent  Order 
Refund  Proceeding  at  the  address  listed 
above  within  30  days  of  publication  of  this 
Decision  and  Order  in  the  Federal  Register. 

It  is  therefore  ordered  that 

The  refiud  amount  provided  by  Panhandle 
Eastern  Pipeline  Company,  PVM  Oil 
Associates,  Inc.,  Loveladdy  Oil  Company, 
Armstrong  &  Associates,  and  Ethyl 
Corporation  will  be  distributed  in  the  manner 
set  forth  in  the  foregoing  Decision. 

Dated:  May  2a  198Z. 
Georg*  B.  Breznay, 

Director.  Office  of  Hearings  and  Appeals. 
Footnotes 

[1]  An  audit  of  Century  Refining,  a  wholly 
owned  subsidiary  of  Panhandle  Eastern 
Pipeline  Company,  revealed  possible  pricing 
violations  with  respect  to  Century's  sales  of 
motor  gasoline  in  the  States  of  Missouri  and 
Iowa  during  the  period  November  1, 1973, 
through  December  31, 1975.  Included  among 
Century's  first  purchasers  during  that  period 
were  Missouri  Self  Service  Company,  Oskey 
Gas  &  Oil  Company,  Mutz  Oil  Company, 
Xfidwest  Oil  Company,  L  V.  Cole  Petroleum 
Company,  E.  L  Bride  and  Kerr-McCee 
Corporation.  In  order  to  settle  all  claims  and 
disputes  between  Panhandle  and  the  DOE 
regarding  Century's  pricing  of  motor  gasoline. 
Panhandle  and  the  DOE  entered  into  a 
consent  order  on  May  15, 1979,  in  which 
Panhandle  agreed  to  remit  $280,127.98  to  the 
DOE.  Notice  of  the  consent  order  was 
published  in  the  Federal  Register  on  May  24, 
1979.  See  FR  30153  (1979).  Interested  parties 
were  invited  to  submit  written  notice  of 
potential  claims  against  the  settlement  fund. 
Notices  of  claims  were  received  from 
Western  Petroleum  Company,  L  V.  Cole 
Petroleum  Company,  and  Mutz  Oil  Company. 

[2]  On  June  29, 1979,  the  United  States 
Attorney  for  the  Eastern  District  of  New  York 
filed  a  dvil  action  under  section  209  of  the 
Economic  Stabilization  Act  of  1970,  as 
amended.  12  U.S.C.  1904  note,  against  PVM 
Oil  Associates,  Inc.,  Pasquale  V.  Mazzarulli, 
and  Joseph  V.  DiMauro.  United  States  v.  PVM 
Oil  Associates,  Inc.,  Civil  Action  No.  79C 
1697  (E.D.  N.Y.,  filed  June  29, 1979).  The 
complaint  alleged  that  during  the  period 
January  1, 1974,  through  July  31, 1975.  the 
defendianta  were  involved  in  a  scheme  to 
violate  the  Mandatory  Petroleum  Price 


ReguJations  by  charging  prices  exceeding 
maximum  lawful  levels  in  sales  of  No.  2  fuel 
oil  in  Westchester  County,  New  York.  In 
order  to  resolve  the  issues  raised  in  die 
lawsuit  the  parties  entered  into  a  Consent 
Decree  on  June  29, 1979,  in  which  the 
defendants  agreed  to  remit  $215,000  to  the 
DOE  in  settlement  of  all  claims  raised  in  the 
lawsuit.  The  OE  has  been  unable  to  identify 
any  persons  or  firms  that  purchased  product 
from  PVM  during  the  audit  period. 

[3]  In  its  audit  of  Loveladdy  the  OE  found 
possible  regulatory  violations  with  respect  to 
the  firm's  sales  of  No.  2  fuel  oil  and  motor 
gasoline  in  the  State  of  Texas  during  the 
period  November  1, 1973,  through  April  30, 
1974.  The  OE  has  identified  thirty-eight  firms 
and  individuals  who  were  first  purchasers  of 
fuel  oil  and  gasoline  from  Loveladdy  during 
the  period  concerned.  The  DOE  and 
Loveladdy  entered  into  a  consent  order  under 
which  Loveladdy  agreed  to  remit  $25,000  to 
the  DOE  in  settlement  of  all  claims  and 
disputes  between  the  parties  arising  from  the 
audit  The  terms  of  the  final  consent  order 
were  published  in  the  Federal  Register  on 
August  3, 1979.  See  44  FR  45683  (1979). 
Interested  parties  were  given  an  opportunity 
to  comment  on  the  terms  of  the  consent  order 
and  to  submit  written  notice  of  potential 
claims  against  the  refund  amount  The  DOB 
received  no  claims  in  response  to  that  notice. 

[4]  The  OK»  audit  of  Armstrong  also 
revealed  possible  pricing  violations  with 
respect  to  Annstrong's  sales  of  No.  2  fuel  oil 
in  the  State  of  Texas  diuing  the  periods  June 
13, 1973,  through  August  19, 1973,  and 
November  1, 1973,  through  May  31, 1976. 
Fifty-one  first  purchasers  of  No.  2  fuel  oil 
&t)m  Armstrong  during  these  periods  have 
been  identified.  In  order  to  settle  all  claim* 
^d  disputes  between  the  parties  regardii^ 
the  sale  of  No.  2  fuel  oil,  Aimatrong  and  the 
DOE  enter«d  into  a  consent  order  on  July  13. 
1979,  In  which  Armstrong  agreed  to  pay 
$35,700  to  the  DOE.  Notice  of  the  consent 
order  was  published  in  the  Federal  Register 
on  August  3, 1979.  See  44  FR  45661  (1979). 
Interested  parties  were  invited  to  comment 
on  the  terms  of  the  consent  order  and  to 
submit  notice  of  claims  against  the  settlement 
fund.  No  claim  was  received  in  response  to 
that  notice. 

(5)  An  audit  of  Ethyl  revealed  possible 
pricing  violations  with  respect  to  the  firm's 
sale  of  No.  2  fuel  oil  in  the  State  of  Texas 
during  the  period  January  17  through  May  13, 
1974.  Stinnes  Oil  &  Chemical  Company 
purchased  all  of  the  No.  2  fuel  oil  whose  sales 
were  the  subject  of  the  audit  Stinnes  in  turn 
sold  this  product  to  Gulf  States  Utilities.  In 
order  to  settle  all  claims  and  disputes 
between  Ethyl  and  the  DOE  regarding  Ethyl's 
sales  of  No.  2  fuel  oil.  Ethyl  and  the  DOE 
entered  into  a  consent  order  on  July  30, 1979, 
in  which  Ethyl  agreed  to  remit  $14,535  to  the 
DOE.  Notice  of  the  consent  order  was 
published  in  the  Federal  Register  on  August 
13, 1979.  See  44  FR  47394  (1979).  Interested 
parties  were  invited  to  submit  written  notice 
to  the  IX)E  of  potential  claims  against  the 
settiement  amount  No  claim  was  received  by 
the  DOE  in  response  to  that  notice. 

(0)  Panhandle  is  both  a  "refiner"  and  a 
"reseller"  of  natiiral  gas  liquids  and  refined 
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petrolaMn  products  as  those  terms  were 
defbied  in  10  CPR  212J1.  However,  since  this 
proceeding  involves  alleged  overcharges  on 
the  part  of  Panhandle's  wholly-owned 
sutoidtary.  Century  Refining,  which  is  a 
reseller  of  motor  gasoline,  Panhandle  will  be 
treated  as  a  reseller  under  the  DOE  pricing 
regvlatiaas  for  puposes  of  this  proceeding. 
See  10  era  212.91. 

(/)  We  have  already  discussed  many  of  the 
comments  regarding  second-stage 
(ttstrHMitian  procedures  in  Vickers.  8  DOE  f 
W.SSr  (1981). 

(«J  We  recwhred  comments  from  the  States 
of  Miciiigan.  Mabo,  and  Oregon.  The  Stales 
of  Oregon  and  Michigan  contend  essentially 
(hat  tke  two'Stage  refand  process  should  be 
abandoned  and  that  a  one-stage  mechanism 
aAninislered  by  the  state  governments 
should  be  substituted.  In  support  of  Aiis 
proposal  the  states  contend  that:  (i) 
iac&Tidvals  filing  application  for  refund  under 
the  OHA  plan  weuI4.have  great  dif^cuity 
eatabiiahing  injury  ca^ttediiy^e  alleged 
regulatory  violations  and  (ii)  the^propoaed 
ttni  staftB  would  be  unlikely  to  furJIier  the 
obfactivaa  of  Subpart  V  proceedind^  The 
State  of  Idaho,  on  the  other  hand,  generally 
supports  a  two-stage  distribution  plan  bat 
;  that  states  should  distribute  aU 
iiwsiniiig  at  the  conclusion  of  the  first 
stage. 

(^Tbe  cases  presently  before  us  involve 
okaMMtaaces  that  are  materially  different 
favai  duMe  present  io  Alkek.  In  Alkak  moat  of 
the  settlement  funds  were  obtained  froa 
produoers  or  reaeflers  of  crude  oil  whose 
aUeged  regulatory  violations  fell  into  three 
.  mafor  categorias.  The  first  category 
coBoemed  prodtaers'  sales  of  "old^  price- 
ouwtiunad  crude  as  "new"  or  "stripper  wefl" 
oil  subject  to  less  stringent  controls.  The 
■ecoad  type  of  violations  involved  prtxlucers 
who  allegedly  miscalcnlated  the  prices  of 
"old"  oil  which  they  sold.  The  third  type 
■nvolved  resellers  or  brokers  of  crude  oil  who 
Buscertified  "old"  crude  oil.  We  observed 
that  due  to  the  nature  of  these  violations  and 
the  operation  of  the  Crude  Oil  Entitlements 
Program.  10  CFR  211.67,  it  was  likely  that  few 
firms  would  be  able  to  demonstrate  during 
the  first  stage  that  they  had  been  injured. 
CoBsaquently,  we  predicted  that  there  would 
be  a  large  fund  remaining  at  the  conclusion  of 
the  first  stage  of  the  refund  process. 

la  addttioB,  it  may  be  easio'  to  ascertain 
the  Uoaie  of  injured  parties  in  this  case  than 
U  was  in  Alkak.  where  we  determined  that  it 
waa  —jftalf  that  the  effects  of  crude  oil 
violetiosia  ooald  be  localized  due  to  the 
operutiea  of  the'&ititleinents  Program,  fai 
particular.  w«  noted  that  the  operation  of  (he 
ftitilleaMats  Pro-am  would  have  spread  the 
aM^s  of  the  viotations  among  all  refiners 
even  if  they  had  not  purchased  crude  oil  from 
any  at  the  crude  oil  producers  involved. 
Cowaoquently,  we  proposed  to  disburse  tf»e 
twwaiiMlei  of  the  A/ireA  funds  through  a 
natlufr-wwe  ine^iaiiism 

(M)  Thoae  resetiers  who  did  not  elect  to 
maintain  bank  calcnlationa  for  fte  period 
May  1.  nw  Ihroagh  jairaary  27,  tflSl,  do  not. 


of  course,  have  to  supply  bank  calculations 
for  that  period.  See  45  FR  27546  (1980). 

|FR  Ddc  S2-14SS8  m 


ENVIROMMEMTAL  PROTECTION 
AGENCY 

(PP  1GM2e/TS6»;  PH  FRL  2129-2] 

ChloroltietonN,  EstaMtohtnent  of 
Temporary  Tolerance 

AOeNCY:  Bnviroiiaiental  Protectioa 
Agency  (EPA). 
action:  Notice. 

SUMMARV:  EPA  has  established  a 
temporary  tolerance  for  the  combined 
residues  of  the  fun^cide  chlorothalonil 
and  its  metabolite  in  or  on  the  raw 
agricultural  commodity  citrus.  This 
teaporaiy  tolorance  was  requested  by 
Diamond  Shamnick  Corporation. 
DATE  Tids  teiit|rarary  tolerance  expires 
December  31, 1963. 
FOR  RJRTWBW  — •OnHATION  CONTACT: 
Henry  Jaooby.  Product  Manager  (PM(  21. 
Re^stration  Dtvision  (TS-767C),  Office 
of  Pesticide  Programs,  Environmental 
ProtectioD  Agency,  Rm.  227,  CM#2, 1921 
]effersaD  Davi«  Highway,  Arlington.  VA 
22202.  (7l»-657-1900). 
SUPPUMCNTAWY  INFORMATION:  Diamond 
Shamrock  Corporation,  Agricultural 
Chemicals  Division.  1100  Superior 
Avaoae.  ClevelaDd.  OH  44114,  has 
requested,  ia  pesticide  petition  PP 
102428,  the  entnblishment  of  a 
t«nporary  tolerance  for  the  combined 
residues  of  ttie  fungicide  chlorothalonil 
(J.4,5,C.-t*tT«chloroi8ophthaionitrile]  and 
its  metabohte  t4-hytlnjxy-2,5,6- 
tridiloroisophthalonitrile}  in  or  on  the 
raw  agricultural  coounodity  citrus  at  ai 
part  per  million  (ppm)  as  a  result  of  pre- 
hsrvest  applications.  A  food  additive 
regulation  permittiiig  the  residues  of 
chiofotkatoail  and  its  metabolite  in  or 
on  the  raw  agricultural  commodity  citrus 
oil  at  10  parts  per  million  (ppm)  appears 
elsewhere  in  this  issue  of  the  Federal 
Re^stec. 

This  temporary  tolerance  will  permit 
the  marketing  of  the  above  raw 
agricnhiB'al  coonoodity  when  treated  in 
accordance  with  the  provisions  of 
experinental  vwe  permit  077-EUP-2O 
which  is  being  issued  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA]  as  amended.  (92  StaL  619;  7 
U.S.C  13^. 

The  soiaotiflc  data  reported  and  all 
other  relevant  material  were  evaluated, 
and  it  aras  dataraiinad  that 
estaUlahHMat  of  the  temporary 
toleranoe  wil  protein  tfie  public  health. 
Tbereion.  Hm  tamporary  tolerance  has 


been  established  on  the  condition  that 
the  pesticide  be  used  in  accordance  with 
the  experimental  use  permit  aad  with 
the  following  provisions:  ^ 

1.  The  total  amount  oflhe  active 
ingredient  to  be  used  mast  not  exceed 
the  quantity  authorized  by  the       j- 
experimental  use  permit. 

2.  Diamond  Shamrock  Co.  must 
immediately  notify  the  EPA  of  any 
findings  from  the  expartaaental  use  that 
have  a  bearing  on  safety^  The  company 
must  also  keep  lecords  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Dn;^ 
Administratioa. 

This  tolerance  expires  December  31. 
1983.  Residues  not  in  excess  of  this 
amotmt  remaining  in  or  on  the  raw 
agricultural  commodity  after  this 
expiration  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
apphed  during  the  terra  of,  and  in 
accordance  with,  the  firovistons  of  the 
experimental  use  permit  and  temporary 
tolerance.  This  tolerance  may  be 
revoked  if  the  experimental  use  pQjrmit  / 
is  revoked  or  if  any  experience  or 
scientific  data  with  diis  pesticide 
indicate  that  such  revocation  is 
necessary  to  protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notloe  frtnn  the 
reqtdrements  of  secthm  S  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
534,  94  StaL  1164.  5  U.S.C  610-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  lerels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1961  (46 
FR  24950). 

(Sec.  4060).  ea  StoL  SM  (21  U.S.C.  34da{jjl) 

Dated:  May  14.  tsafc. 
Douglas  D.  CsHpt. 

Director,  Registrmtiom  Diviakm,  Office  trf 
Pesticide  Programm. 
int  oac  as-ussi 

BUXINOCOOEI 


(PF-'»T«;  PH  VftL  in»-V\ 

Certain  Conpanloo;  Peatdde  PotMons 

AOENCVt  Bnihi— iMliil  PnHectkm 
Agency  (H»A). 

ACnONcNatfea. 
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SUMMAKY:  EPA  has  received  pe«ficide 
petitions  proposing  establishment  of 
tolerances  for  residues  of  certain 
pesticide  chemicals  in  or  on  certain  raw 
agricuharai  commodities: 
ADDRESS:  Written  comments  to:  Henry 
Jacoby.  Product  Manager  (PM)  21, 
Registration  Division  rrS-767C),  Office 
of  Pesticide  Programs,  401  M  St.,  SW., 
Washington,  DC  20400. 

Written  comments  may  be  submitted 
while  the  petitions  are  pending  before 
the  Agency.  The  comments  are  to  be 
identified  by  the  document  control 
number  "[PF-274]"  and  the  specific 
petition  number.  All  written  comments 
filed  in  response  to  this  notice  will  be 
available  for  public  inspection  in  die 
product  manager's  office  from  8  a  jn.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Jacoby.  703-557-1900. 
SUPPLEMENTARY  INFORMATION:  EPA 
gives  notice  that  the  Agency  has 
received  pesticide  petitions  proposing 
the  establishment  of  tolerances  for 
residues  of  certain  pesticide  chemicals 
in  or  on  certain  commodities  in 
accordance  with  the  Federal  Food,  Drug, 
and  Cosmetic  Act.  The  analytical 
method  for  determining  residue*,  where 
required,  is  given  in  each  petition. 

FAP 1H5314.  CIBA-GEIGY  Coip^ 
Agricultural  Div..  PO  Box  11422. 
Greensboro,  NC  27409.  Proposes 
amending  21  CFR  Part  193  by 
establishing  a  regulation  permitting  the 
combined  residues  of  the  fungicide 
metalaxyl  (N-{2,6-dimethylphenyl>JV- 
(methoxyacetylj  alanine  methyl  ester] 
and  its  metabolites  containing  the  2,6- 
dimethylaniline  moiety,  each  expressed 
as  metaiaxyl,  in  connection  with  an 
experimental  program  involving  the 
application  of  the  fungicide  to  growing 
tomatoes  with  a  tolerance  limitation  of 
3.0  partfi  per  million  (ppm)  in  or  on 
processed  tomato  products. 

FAP  1H5314.  CIBA-GEIGY  Corp. 
Proposes  amending  21  CFR  Part  501  by 
establishing  a  regulation  permitting  the 
combined  residues  of  metaiazxl  in 
connection  with  an  experimental 
program  involving  the  application  of  the 
fungicide  to  the  growing  corps  with 
tolerance  limitations  of  5  ppm  in  or  on 
wet  tomato  pomace;  20  ppm  in  or  on  dry 
tomato  pomace;  1  ppm  in  or  on  soybean 
hulls,  soybean  meal,  and  soybean 
soapstodc. 

FAP2H5343.  Mobay  Chemical  Corp., 
PO  Box  4913,  Hawthorne  Road,  Kansas 
City,  MO  64120.  Proposes  amending  21 
CFR  Part  193  by  estabKshtng  a 
regulation  permitting  the  combined 
residues  of  the  fungicide  l-(4- 
chlorophenoxy)-3,3-dimethyl-l-(l//-1.2,4- 


triaixol-l-yl>-2-botanone  and  its 
metabolite  beta-(4-chk>rophenoxy)- 
alpha-(l,l-<&nethyiethyt>-l/^l,2,4- 
triazole-1-ethanol  in  or  on  the 
commodity  miDed  wheat  fractions, 
except  fiour  at  4.0  ppm. 

PP2F2«85.  Mobay  Chemical  Corp. 
Proposes  amending  40  CFR  Part  180  by 
estabtisbing  tolerances  for  residues  of 
the  above  fungicide  (FAP  2H5343)  m  or 
on  the  commodities  barley  and  wheat 
grain  at  1.0  ppm:  barley  and  wheat 
straw  at  bJO  ppm;  bariey  and  wheat 
grain  forage  at  15jO  ppm;  fat,  meat,  and 
meat  byproducts  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  0.5  ppm;  fat,  meat, 
and  meat  byproducts  of  poultry  at  0.01 
ppm;  miHc  at  0<02  ppm;  and  eggs  at  0.002 
ppm.  The  proposed  analytical  method 
for  detemuBtng  residues  is  gas 
chromatography  with  scintillation 
spectrophotometry. 

(Sec.  408(d)(1),  68  Stat.  512  (7  U.S.C.  136):  Sec. 
409(b)(5),  72  Stat.  1788  (21  U.S.C.  348)) 

Dated:  May  14, 1^2. 
Douglas  D.  Campt. 

Director,  Registration  Division,  Office  of 
Pesticide  Prograins. 

|FR  Doc  K-UKZ  Filed  S^2S-a2:  MS  an) 
BHJJNG  CODE  6560-SIMi 

[OPTS-S8088;  T5N  FRL  Ma  2130-*] 

Certain  Chemicals;  Premanufacture 
Exemption  Applications 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  may  upon  appHcation 
exempt  any  person  from  the 
premanufacturing  notification 
requirements  of  sectioa  5(a]  or  (b)  of  the 
Toxic  Substances  Control  Act  (TSCA)  to 
permit  the  person  to  manufacture  or 
process  a  chemical  for  test  marketing 
purposes  under  section  5(h)(1)  of  TSCA. 
Requirements  for  test  marketing 
exemption  (TME)  applications,  which 
must  either  be  approved  or  denied 
within  45  days  of  receipt,  are  discussed 
in  EPA's  revised  statement  of  interim 
policy  published  in  the  Federal  Register 
of  November  7, 1980  (45  FR  74378).  This 
notice,  issued  under  section  5(h)(6)  of 
TSCA,  announces  receipt  of  two 
applications  for  exemptions,  provides  a 
summary,  and  requests  comments  on  the 
appropriateness  of  granting  each  of  the 
exemptioBS. 

date:  Written  comments  by:  fune  10, 
1982. 

ADDRESS:  Written  comments,  identified 
by  the  document  control  number 
"(OPTS-590e8]"  and  the  specific  TME 
number  should  be  sent  to:  Document 
Control  Officer  (TS-793),  Office  of 


Pesticides  and  Toxic  Substances, 
Management  Support  Division, 
Environmental  ProtectioB  Agencjr,  Rm. 
E-401, 401  M  Street.  SW,  Washii^;toa. 
DC  20480. 


FOR  PURTMER  MPORNUTIOM  CONTACT: 

David  Dull.  Acting  Chief,  Notice  Review 
Branch.  Chemical  Control  Division  (TS- 
794),  Office  of  Toxic  Substances. 
Environmental  Protection  Agency.  Rm. 
E-216,  401  M  Street  SW.  Washingtoa 
DC  20460. 


SUPPLEMENTARY  MTOIIATION.  Hie 
following  notices  contain  information 
extracted  fi^m  the  non-confidential 
version  of  the  submissioa  provided  by 
the  manufacturer  on  the  TMEs  received 
by  EPA.  The  complete  non-confidential 
dociunent  is  available  in  the  public 
reading  room  E-107. 

TME  82-17 

Close  of  Review  Period.  June  26, 1982. 

Manufacturer.  ConfidentiaL 

ChemicaL  (G)  Unsaturated  alkyl 
amino  alkyl  dioxolane. 

USE/Production.  (G)  Site-limited 
intermediate.  Prod,  range:  ConfidentiaL 

Toxicity  Data.  Acute  oral:  >  500  mg/ 
kg  and  <1,000  mg/kg.  Acute  dermal: 
Neat^743  mg/kg.  Toulene-g82  mg/kg. 

ExpOUaV.  During  aampling 

Environmental  Release/Disposal. 
Disposal  by  EPA  approved  incinerator. 

TME  82-18 

Close  of  Review  fieriod  June  26. 1982. 

Manufacturer.  ConfidentiaL 

Chemical.{G]  LNhaloethylacetate. 

USE /Production.  Confidential.  Prod, 
range:  Confidential. 

Toxicity  Data.  Acute  oraL  470  mg/kg. 
Acute  dermal:  1.558  mg/kg.  Acute 
inhalation  16  parts  per  milHon  (ppm). 

Exposure.  During  samplii^ 

Enviror.mental  Release/Disposal. 
Disposal  by  EPA  approved  incinerator. 

Dated:  May  17,  MS2. 
Woodson  W.  Bercaw, 

Acting  Director,  Management  Support 
Division. 

|FK  Doc  82-13925  Filed  S-ZS-SZ:  MS  am) 
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[PP  8G2079/T373;  PM  FHL  2129-7] 

EM  Industries,  Inc;  Extension  of 
Temporary  Tolerance 

AQENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  extended  a 
temporary  tolerance  for  the  combined 
residues  of  the  growth  regulator  methyl 
2-chloro-9-hydroxynuorene-9- 


23022 


Federal  Regiater  /  Vol.  47.  No.  102  /  Wednesday.  May  26.  1982  /  Notices 


carboxylate,  methly  9-hydroxyflourene- 
9-carboxylate,  and  methyl  2,7-dichloro- 
9-hydroxyfluorene-9-carboxylate  in  or 
on  the  raw  agricultural  commodity 
cucumbers. 

DATE:  This  temporary  tolerance  expires 
April  14. 1983. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Taylor,  Product  Manager  (PKfl 
25.  Registration  Division  (TS-767C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  Rm. 
245,  CM#2, 1921  Jefferson  Davis 
Highway.  Arlington.  VA  22202.  (703- 
557-1800). 

SUPPLEMENTARY  INFORMATION:  EPA 

issued  a  notice,  that  was  published  in 
the  Federal  Regbter  of  February  25, 1981 
(46  FR  14047),  announcing  the  renewal 
of  a  temporary  tolerance  for  the 
combined  residues  of  the  gro%vth 
regulator  methly  2-chloro-9- 
hydroxyfluorene-9-caroxylate,  methyl  9- 
hydroxyfluorene-9-carboxylate,  and 
methyl  2,7-dichloro-9-hydroxyfluorene-9- 
carboxylate  in  or  on  the  raw  agricultural 
commodity  cucumbers  at  0.1  part  per 
million  (ppm).  This  temporary  tolerance 
was  issued  in  response  to  pesticide 
petition  (PP  8G2079),  submitted  by  EM 
Industries,  Inc.,  Plant  Protection 
Division,  5  Skyline  Drive,  Hawthorne, 
NY  10532 

This  temporary  tolerance  has  been 
extended  to  permit  the  continued 
marketing  of  the  raw  agricultural 
commodity  named  above  when  treated 
in  accordance  with  the  provisions  of 
experimental  use  permit  (21137-EUP-3), 
which  is  being  extended  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  as  amended, 
(92  Stat.  819;  7  U.S.C.  138). 

The  scientific  data  reported  and  all 
other  relevant  material  were  evaluated, 
and  it  was  determined  that  the 
extension  of  the  temporary  tolerance 
will  protect  the  public  health.  Therefore, 
the  temporary  tolerance  has  been 
extended  on  the  condition  that  the 
pesticide  be  used  in  accordance  with  the 
experimental  use  permit  and  with  the 
following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  EM  Industries,  Inc..  must 
immediately  notify  the  EPA  of  any 
fmdings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  o^icer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 


This  tolerance  expires  April  14, 1963. 
Residues  not  in  excess  of  this  amount 
remaining  in  or  on  the  raw  agricultural 
conmiodity  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerance.  This 
tolerance  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  scientific  data  or  experience  with 
this  pesticide  indicates  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  FlexibUity  Act  (Pub.  L  96- 
534. 94  Stat.  1164.  5  U.S.C.  601-612).  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  signiHcant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981,  (48 
FR  24950). 

(Sec.  408(j),  68  Stat.  516  (21  U.S.C.  34da(j))) 

Dated:  May  14. 1962. 
Dou^s  D.  Campl, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

IFR  Doc.  82-13924  Filed  5-ZS-B2:  8:46  am) 
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[PP  2G26S9/T374E:  PH  FRL  2129-5] 

Pendimetttalln;  Establishment  of 
Temporary  Tolerances 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

summary:  EPA  has  established 
temporary  tolerances  for  the  combined 
residues  of  the  herbicide  pendimethalin 
and  its  metabolite  in  or  on  the  raw 
agricultural  commodities  wheat  grain 
and  wheat  straw.  These  temporary 
tolerances  were  requested  by  American 
Cyanamid  Company. 

date:  These  temporary  tolerances 
expire  April  15, 1984. 
FOR  FURTHER  INFORMATION  CONTACT 
Robert  Taylor.  Product  Manager  (PM) 
25,  Registration  Division  (TS-767C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  Rm. 
245,  CM#2, 1921  lefferson  Davis 
Highway,  Arlington.  VA  22202,  (703- 
557-1800). 


SUPPLEMENTARY  INFORMATION: 

American  Cyanamid  Co.,  Agricultural 
Division.  P.O.  Box  400,  Princeton,  NJ 
08540,  has  requested,  in  pesticide 
petition  PP  2G2659.  the  establishment  of 
temporary  tolerances  for  the  combined 
residues  of  the  herbicide  pendimethalin 
[N-(l-ethylpropyl)-3,4-dimethyl-2,6- 
dinitrobenzenamine]  and  its  metabolite 
4-[(l-ethylpropyl)amino]-2-cthyl-3,5- 
dinitrobenzyl  alcohol  in  or  on  the  raw 
agricultural  commodities  wheat  grain 
and  wheat  straw  at  0.1  part  per  milUon 
(ppm). 

These  temporary  tolerances  will 
permit  the  marketing  of  the  above  raw 
agricultural  conmiodities  when  treated 
in  accordance  with  the  provisions  of  the 
experimental  use  permit  241-EUP-lOl 
which  is  being  issued  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide. 
Act  (FIFRA)  as  amended.  (92  Stat.  819;  7 
U.S.C.  136). 

The  scientific  data  reported  and  all 
other  relevant  material  were  evaluated, 
and  it  was  determined  that 
establishment  of  the  temporary 
tolerances  will  protect  the  public  health. 
Therefore,  the  temporary  tolerances 
have  been  established  on  the  condition 
that  the  pesticide  be  used  in  accordance 
with  the  experimental  use  permit  and 
with  the  following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  used  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  American  Cyanamid  Co.  must 
immediately  notify  the  EPA  of  any 
ffndings  from  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  April  15. 1984. 
Residues  not  in  excess  of  these  amounts 
remaining  in  or  on  the  raw  agricultural 
commodities  after  this  expiration  date 
will  not  be  considered  actionable  if  the 
pesticide  is  legally  applied  during  the 
term  of,  and  in  accordance  with,  the 
provisions  of  the  experimental  use 
permit  and  temporary  tolerances.  These 
tolerances  may  be  revoked  if  the 
experimental  use  permit  is  revoked  or  if 
any  experience  or  scientific  data  with 
this  pesticide  indicate  that  such 
revocation  is  necessary  to  protect  the 
public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirements  of  section  3  of  Executive 
Order  12291. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 


534.  94  Stat.  1164.  5  U.S.C.  610-612],  the 
Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishh^  exemptions  from  tolerance 
requirements  do  not  have  a  signi^ant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  hi 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

(Sec.  40e(j),  68  Stat.  516  (21  U3.C.  346a(i]U 

Dated:  May  14, 1982. 
Douglas  D.  Campt, 

Director,  Begietration  Division.  Office  of 
Pesticide  Programs. 

[FR  Doc  B2-13aa  Filad  6-25-82:  •:«  am\ 
BHXINO  CODE  tfiO-fiO-M 

IPF-273;  PH-FRL  2130-«] 

Oregon  Department  of  Agriculture; 
Pesticide  PetMon 

agency:  Environmental  Protection 
Agency.  (EPA). 

ACTIOPC  Notice. 

SUMMAHV:  The  Oregon  Department  of 
Agriculture  has  tubmitted  a  pesticide 
petition  to  EPA  proposing  to  establish  a 
tolerance  for  the  combined  residues  <rf 
the  insecticide  carbaryl  in  or  on  the 
commodity  oysters. 
ADDREMc  Written  comments  to:  Jay 
Ellenberger.  Product  Manager  (PM)  12, 
Registration  Division  (TS-767C),  Office 
of  Pesticide  Programs.  EnvironmeBtal 
Protection  Agency.  401 M  St,  SW.. 
Washington.  DC  40460. 

Written  conunents  may  be  submitted 
while  the  petition  is  pending  before  the 
Agency.  The  comments  are  to  be 
identified  by  the  document  control 
number  "[PF-273]"  and  the  petition 
number.  All  written  comments  filed  in 
response  to  this  notice  will  be  available 
for  public  inspection  in  the  product 
manager's  office  from  8iX)  a.m.  to  4.-00 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Jay  Elienbp;ger,  703-557-2386. 

SUPPLEMENTARY  INFORMATION:  EPA 

gives  notice  that  the  Agency  has 
received  a  pesticide  petition  (PP 1F2554) 
from  the  Oregon  Department  of 
Agriculture,  Agriculture  Building,  635 
Capitol  St.  NJEL.  Salem,  OR  97310, 
proposing  the  establichment  of  a 
tolerance  for  the  combined  residues  of 
the  insecticide  carbaryl  (l-naphthyl-/V- 
methylcarbamate)  and  its  hydrolytic 
product  1-naphthol,  in  or  on  the 
commodity  oysters  at  0.25  part  per 
million  in  accordance  with  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  Proposed 
anaiytiesl  method  for  determining 
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residues  is  gas  chromatography  using  an 
electron  capture  detector. 

(Sea  40a(d)(l).  68  SUl.  512  (7  U.SH  136)) 

Dated:  May  IZ  1962. 
Dougks  D.  Canpt. 

Directs.  RegiKtratioB  Division,  Office  of 
Pesticide  Prograxaa. 

|FR  Doc  BZ-14091  Filed  »^26-a2: »«  •■) 
MLLMQ  CODE  CSaO-M-M 

FEDERAL  RESERVE  SYSTEM 

Bank  HoMing  Company;  Notice  of 
Proposed  de  Novo  Nonbank  Actfvfties 

The  bank  holding  company  listed  in 
this  notice  has  applied,  pursuant  to 
section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.a  1843(c)(8))  and 
§  225.4(b)(1)  of  the  Board's  Regulation  Y 
(12  CFR  225.4(bKl)).  for  permission  to 
engage  de  novo  (or  continue  to  engage  in 
an  activity  earlier  commenced  de  novo], 
directly  or  indirectly,  solely  in  the 
activities  indicated,  which  have  been 
determined  by  the  Board  of  Governors 
to  be  closely  related  to  banking. 

With  respect  to  the  application, 
interested  persons  may  express  their 
views  on  the  question  whrther 
consummation  of  die  proposal  can 
"reasonably  be  expected  to  produce 
benefits  to  the  pubhc,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or. 
unfair  competition,  conflicts  of  interest 
or  unsound  banking  practices."  Any 
comment  on  the  application  that 
requests  a  hearing  must  include  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would  be 
presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  5iat  proposal. 

The  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  the  application.  Comments  and 
requests  for  hearings  should  identify 
clearly  the  specific  application  to  which 
they  relate,  and  should  be  submitted  in 
writing  and  received  by  the  appropriate 
Federal  Reserve  Bank  not  later  than 
June  18. 1982. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President).  33 
Liberty  Street,  New  York.  New  York 
10045: 

1.  Ramapo  Financial  Corporation, 
Wayne,  New  Jersey  (extensions  of  credit 
and  data  processing  activities;  New 
York  and  New  Jersey):  To  engage, 
through  its  subsidiary,  RFC  Services 


Corporation,  in  servicing  loans  and 
oth«  extensions  of  crecUt  for  any  person 
or  con^iar^y  and  in  providing 
bookkeeping  or  data  processing  services 
for  the  internal  operations  of  Ramapo 
Financial  Corporation  and  its 
subsidiahes  and  storing  and  processing 
other  banking,  financial,  or  related 
economic  data  for  other  non-affiMated 
financial  institutions.  These  activities 
would  be  conducted  from  an  ofBce  of 
the  subadiary  in  Wayne,  New  Jersey, 
serving  the  New  York  City  metropolitan 
area,  primarily  northern  New  Jersey. 

Board  of  Govemcrs  of  the  Federal  Reserve 
System.  May  2a  1982. 

DoktMs  S.  Smitk. 

Assimtant  Secretary  of  the  Board 

IFK  Doc  n-142B8  PSed  »-25-82: 8:45  wj 
BILUNG  CODE  <Z10-ei-« 


GENERAL  SERVICES 
ADMINISTRATION 

Office  of  the  Administrator 

General  Servicee  Administration 
Advisory  Boarc^  Meeting 

Notice  is  hereby  given  that  the 
Facilities  and  Bmidings  Management 
subcommittee  of  tiie  GSA  Advisory 
Board  will  meet  on  June  10, 1962  from 
10«)  a.m.  to  4:30  p.m.,  in  Room  5141-A. 
18th  and  F  Streets,  NW,  Washington. 
D.C.  20405.  This  session  will  be  open  to 
the  public  and  will  involve  discussions 
of  current  management  issues  relating  to 
the  Public  Buildings  Service. 

For  further  information,  contact  Roger  C. 
Dierman,  Deputy  Associate  Admtnistrator 
(202)  523-1141. 

Charles  S.  Davit,  m, 

Associate  AdmiiuMtrator. 

[FR  Doc  aa-un*  PSad  t^as-tt:  a4i  «4 

BtUJNGCOK( 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  Administration 

National  Councli  on  Health  Plwuiing 
and  Development;  Meetmg 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  92-463),  announcement  is  made 
of  the  following  National  Advisory  body 
scheduled  to  meet  during  the  month  of 
July  1982: 

Name:  National  Council  on  Health  Planniug 

and  Development 
Date  and  Time:  July  8-9, 1982:  8:45  a.m. 
Place:  Auditorium.  Hubert  H.  Humphrey 

Building,  200  Independence  Avenue.  S.W„ 

Washington.  D.C.  20201 
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Open  for  entire  meeting. 

Purpose:  The  National  Council  on  Health 
Planning  and  Development  ia  responsible 
for  advising  and  making  recommendations 
with  respect  to  (1)  the  development  of 
national  guidelines  under  section  ISOl  of 
Pub.  L  93-641,  (2)  the  implementation  and 
administration  of  Titles  XV  and  XVI  of 
Pub.  L  93-641,  and  (3)  an  evaluation  of  the 
implications  of  new  medical  technology  for 
the  organization,  delivery  and  equitable 
distribution  of  health  care  services.  In 
addition,  the  Council  advises  and  assists 
the  Secretary  in  the  preparation  of  general 
regulations  to  carry  out  the  purposes  of 
section  1122  of  the  Social  Security  Act  and 
on  policy  matters  arising  out  of  the 
implementation  of  it.  including  the 
coordination  of  activities  under  that 
section  «vith  those  under  other  parts  of  the 
Social  Security  Act  or  under  other  Federal 
or  federally  assisted  health  progranu.  The 
Council  considers  and  advises  the 
Secretary  on  proposals  submitted  by  the 
Secretary  under  the  provisions  of  section 
1122(d)(2)  that  health  care  facilities  or 
health  maintenance  organizations  be 
reimbursed  for  expenses  related  to  capital 
expenditures  notwithstanding  that  under 
section  1122(d)(1)  there  would  otherwise  be 
exclusion  of  reimbursement  for  such 
expenses. 

Agenda:  "Capital,  Financial,  Organizational 
Issues  Facing  Health  Care  Organizations  in 
the  1960' s:"  status  reports  by  Health 
Resources  Administration  offioials:  report 
of  Subcommittee  on  Implementation  and 
Administration;  and  public  comment 
period. 

Name:  Implementation  and  Administratioa 
Subcommittee  of  the  National  Council  on 
Health  Planning  and  Development 

Date  and  Time:  fuly  8, 1982:  6:00  p.m. 

rtace:  Room  52SA.  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue,  S.W., 
Washington,  O.C.  20201 

Open  for  entire  meeting. 

Purpose:  The  objective  of  the  Implementatioo 
and  Administration  Subcommittee  is  to 
■tudy  and  make  recommendations  in  the 
implementation  and  administration  of 
Tities  XV  and  XVI  of  the  Public  Healtk 
Service  Act.  Specific  areas  for  the 
Subcommittee's  consideration  are  (1)  the 
impact  of  HHS's  implementation  and 
administration  on  the  effectiveness  of 
Health  Systems  Agencies  (HSA)  and  State 
Health  Planning  and  Development 
Agencies  (SHPDA);  (2)  the  eOectiveness  of 

,   the  interrelationships  between  health 
planning  agencies  and  HHS,  Central  and 
Regional  Offices;  (3)  the  timing  and 
strategy  of  implementation  and  of  the 
dissemination  and  distribution  of 
regulatory  and  technical  material;  (4)  how 
to  better  meet  the  needs  of  HSAs  and 
SHPDAs;  (5)  the  review  of  the  Council's 
responsibilities  under  section  1122  of  the 
Social  Security  Act;  and  (6)  the  review  of 
the  Council's  responsibilities  related  to 
proposed  terminations  and/or  non- 
renewals of  HSAs  and  SHPDAs  under 
sections  151S(c)  and  lS21(b)  of  the  PHS 
Act. 

Agenda:  Review  of  a  section  1122(d)(2) 
case — Valley  Care  Center. 


Anyone  requiring  information 
regarding  the  subject  Council  shoidd 
write  to  or  contact  Mr.  Paul  Schwab, 
Executive  Secretary.  National  Council 
on  Health  Planning  and  Development. 
Health  Resources  Administration.  Room 
10-27.  Center  Building.  3700  East-West 
Highway,  Hyattsville,  Maryland.  20782. 
Telephone  (301)  436-7170. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Dated:  May  IB,  1982. 
Jackie  E.  Nylan. 

Advisory  Committee  Management  Officer, 
Health  Resources  Administration. 

PV  Doc  82-14382  Piled  S^B-82:  Bi«S  am] 
aiLUNQ  CODE  4MS-1S-M 


Public  Health  Service 

National  Institutee  of  Health; 
Statement  of  Organization,  Functiona, 
and  Delegations  of  AuttKKity 

Part  H.  Chapter  HN  (National 
Institutes  of  Health)  of  the  Statement  of 
Organization.  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Hiunan 
Services  (40  FT^  22859,  May  27, 1975)  as 
amended  most  recently  in  pertinent  part 
at  46  FR  26673.  May  15, 1961),  is 
amended  to  reflect  the  following 
changes  in  the  National  Cancer  Institute 
(NCI):  (1)  Establish  the  RadiaUon 
Research  Program  (RRP)  in  the  Division 
of  Cancer  Treatment  (DCT).  and  (2) 
Revise  the  functional  statement  of  the 
Division  of  Cancer  Treatment  to  reflect 
this  change. 

These  changes  will  consolidate  all 
radiation  research  activities  into  a 
cohesive  organization  with  unified 
management  as  well  as  provide  a  focal 
point  for  future  initiatives  in  radiation 
research. 

Section  HN-B,  Organization  and 
Functions  is  amended  as  follows: 

(A)  Under  the  heading  National 
Cancer  Institute  (HNC),  make  the 
following  changes: 

(1)  Delete  the  statement  for  the 
Division  of  Cancer  Treatment  (HNC6)  in 
its  entirety  and  substitute  the  following: 

Division  of  Cancer  Treatment 
(HNC6).  (1)  Plans,  directs  and 
coordinates  an  integrated  program  of 
intramural,  extramural  and  clinical 
cancer  treatment  research  as  well  as 
research  conducted  in  cooperation  with 
other  Federal  agencies  with  the 
objective  of  curing  or  controlling  cancer 
in  nian  by  utilizing  treatment  modalities 
singly  or  in  combination;  (2)  administers 
a  total  drug  development  program 
encompassing  all  phases  from  drug 
acquisition  up  to  and  including  clinical 
trials;  (3)  serves  as  the  national  focal 


point  for  information  and  data  on 
experimental  and  clinical  studies  related 
to  cancer  treatment  and  for  the 
distribution  of  such  information  to 
appropriate  scientists  and  physicians. 

(2)  After  the  statement  for  die 
Biological  Response  Modifiers  Program 
(HNC68),  insert  the  following  statement 
for  the  Radiation  Research  Program 
(HNC69): 

Radiation  Research  Program 
(HNC69).  (1)  Plans,  develops, 
administers,  and  evaluates  an 
extramural  radiation  research  program; 
(2)  establishes  program  priorities, 
allocates  resources,  maintains  project 
integration,  evaluates  program 
effectiveness  and  represents  the 
program  area  in  management  and 
scientific  decision-making  meetings  ia 
the  National  Cancer  Institute;  (3) 
coordinates  the  research  program 
activities  with  related  programs 
elsewhere  in  the  NCI  and  NIH  with 
other  Federal  agencies  and  with 
national  and  international  research 
organizations;  (4)  provides  scientiric 
support  upon  request  to  the  Director, 
DCT,  to  tiie  Director  of  NCI  and  oUier 
Institutes,  to  the  Director,  NIH.  and  to 
the  DCT  Board  of  Scientific  Counselors 
and  the  National  Cancer  Advisory 
Board  on  matters  pertaining  to  radiation 
research;  and  (5)  provides  a  focal  point 
within  NIH  for  extramural  investigators 
nationally  and  internationally  on 
radiation  research. 

Dated:  May  17, 1982. 
Richard  S.  Schweiker, 

Secretary. 

[FK  Doc  82-143S0  Filed  S-2S-82:  8:45  lunj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

IDocket  Na  D-«2-666] 

Property  Disposition  Committees; 
Redelegation  of  Auttiority 

AOENCV:  Office  of  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice  of  correction  of 
redelegation  of  authority. 

summary:  On  May  5, 1982  a  Notice  of 
Redelegation  of  Authority  was 
published  at  47  FR  19471  revising  the 
procedures  governing  Property 
Disposition  Committees  and  to  reserve 
to  the  Assitant  Secretary  for  Housing- 
Federal  Housing  Commissioner  or  his/ 


y 
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her  dMigna*  the  aotbority  to  concur 
with,  reject  modify  or  tuspend 
dispoeitioiu  authorized  by  a  Committee. 
The  Summary  of  the  Notice  states  that 
the  redelegation  of  authority  is  issued, 
among  other  things,  to  abolish  the 
Headquarters  Committee.  That 
statement  is  erroneous.  The  Department 
intends  to  abolish  the  Headquarters 
Property  Disposition  Committee; 
however,  this  will  not  be  accomplished 
until  24  CFR  Part  290  is  appropriately 
amended.  Therefore,  the  reference  in  the 
Summary  to  the  aboUtion  of  the 
Headquarters  Committee  is  deleted.  The 
effective  date  of  the  Notice  is  shown  as 
March  17, 1982.  This  is  also  incorrect 
The  effective  date  of  the  redelegation  of 
authority  is  changed  to  May  5, 1982.  In 
addition.  Section  E,  by  which  the 
redelegation  of  authority  published  on 
May  5, 1982  purported  to  revoke  prior 
redelegations  is  deleted,  since  it  would 
leave  unclear  the  status  of  the 
Headquarters  Committee  which  will 
remain  technically  in  existence  until 
abolished  by  impending  amendment  of 
Part  29a 

RM  FUnTNER  INFOItMATION  CONTACT 
Marvin  T.  Hilman,  Director,  Property 
Disposition  Division,  Office  of 
Multifamily  Financing  and  Preservation. 
Office  of  Housing,  U.S.  Department  of 
Housing  and  Urban  Development  451 
Seventh  Street  SW.,  Washhigton,  D.C 
204ia  (202)  755-7220.  This  not  a  toll-free 
number. 

(Secretaiy's  delegation  of  authority  to 
redelegate  published  at  36  FR  500S,  March  16, 
1971) 

(Sec  7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C  353S(d)) 

Dated  May  2a  1982. 
Richard  Lasner, 
Assistant  General  Counsel  for  Regulations. 

|FIt  Doc  n-142M  nM  b-a-tt.  tM  un] 
MLUNQ  OODC  4t10-I7-M 

DEPARTMENT  OF  THE  INTEMOR 
FMi  and  WlldHf*  Swvic* 
Receipt  of  Application  for  Permit 

Notice  is  hereby  given  that  an 
applicant  has  applied  in  due  form  for  a 
permit  to  take  sea  otters  as  authorized 
by  the  Marine  Mammal  Protection  Act 
of  1972  (16  U.S.C.  1361-1407),  and  the 
regulations  governing  the  taking  and 
importing  of  Marine  Mammals  (50  CFR 
Part  18). 

1.  Applicant: 

a.  Name:  VTN  Oregon,  Inc. 

b.  Address:  25115  SW  Parkway 
Wilsonville,  OR  97070 

2.  Type  of  permit-  Scientific  Research 

3.  Name  and  number  of  animals: 
Northern  sea  otter  [Enhydra  lutri8)-60 


4.  Type  ofActirity:  Capture,  mark  and 
r«l»as« 

5.  Location  of  Activity:  Bristol  Bay, 
Aleutian  Islands,  Alaska  from  Cape 
Mordvinof  to  Cape  Leontovich 

8.  Period  of  Activity:  One  year 

Hie  purpose  of  this  appHcation  is  to 
capture  by  tangle  nets  and  underwater 
captiu«  devices,  mark  60  animals  with 
colored  cattle  tags  and  10  animals  with 
radio  transmitters,  and  collect  fecal 
samples  to  determine  foraging  behavior 
and  diet  Animals  are  to  be  released 
within  4  hoiuv  of  capture. 

Conciurent  with  the  publication  of 
this  notice  in  the  Federal  Register  the 
Federal  Wildlife  Permit  Office  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Sdentific  Advisors. 

He  application  has  been  assigned  file 
number  HIT  2-9155.  Written  data  or 
views,  or  requests  for  copies  of  the 
complete  application  or  for  a  public 
hearing  on  this  application  should  be 
submitted  to  the  Ehrector,  U.S.  Fish  and 
Wildlife  Service  (WPO),  P.O.  Box  3654, 
Arlington.  VA  22203,  on  or  before  June 
25, 1982.  Hiose  individuals  requesting  a 
hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
appUcation  would  be  appropriate.  The 
holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

All  statements  and  opinions  contained 
in  this  notice  are  summaries  of  those  of 
the  applicant  and  do  not  necessarily 
refiect  the  views  of  the  United  States 
Fish  and  Wildlife  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  during  normal  business  hours 
in  Room  605, 1000  North  Glebe  Road 
Ariington,  Virginia. 
Dated:  May  21, 1982. 
RJC  RofafaMOQ. 

Chief.  Branch  of  Permits,  Federal  Wildlife 
Permit  Office. 

IFR  Doc  az-14S«  FOed  t-2S-82:  a:4Sui| 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WUdlMe  Service 

DEPARTMENT  OF  COMMERCE 

NaUonai  Oceanic  and  Atmospheric 
Administration 

National  Marine  Flstteries  Service; 
R«:eipt  of  Application  for  Permit 

Notice  is  hereby  given  an  Applicant 
has  applied  in  due  form  for  a  permit  to 
take  marine  mammals  as  authorized  by 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
Parts  18  and  216),  the  Endangered 


Species  Act  of  1973  (16  U.S.C  1531- 
1544),  and  the  regulatiooa  gowning 
endangered  fish  ans  wUdlife  permits  (SO 
CFR  Parts  17  and  217-222). 

1.  Applicant 

a.  Name:  Envirosphere  Company 
(P305). 

b.  Address:  OMNI  Building.  400 112th 
Avenue,  N£.,  Bellevue,  Washington 
98004. 

2.  Type  ofPenniL  Scientific  research/ 
Scientific  Purposes. 

3.  Name  and  Number  of  Animals: 

An  imspecified  number  of  unidentified 
marine  mammals  which  may  include  the 
following  species: 

Bearded  Seal— Er^norAus  barbatus 
Blue  Whale — Balaenoptera  musculua 
Bowhead  Whale — Balaena  mysticetus 
Dall's  Porpoise — Phocoenoidea  dallii 
Fin  Whale — Balaenoptera  physalus 
Gray  Yfb&l&—Escluichtiu8  robustus 
Harbor  Seal — Phoca  vitulina 
Hiunpback  Whale — Megaptera 

novaeangliae 
Killer  Whale — Orcinus  orca 
Spotted  Seal — Phoca  largha 
Minke  Whale — Balaenoptera 

acutoroBtrata 
Northern  fur  Seai—Callorhinus  ursinus 
Northern  Sea  Lion — Eumetopias  jubatus 
Ribbon  Seal — Phoca  fasciata 
Ringed  Seal — Phoca  hispida 
Sei  Whale — Balaenoptera  borealis 
Sperm  Whale — Physeter  catodon 
Beluga  Whale — Delphinapterus  leucas 
YlalruB—Odobenus  roemarus 

Because  of  the  uncertainty  in  the 
number  or  species  of  «nim«lii  that  may 
be  encountered,  it  is  not  possible  to 
identify  the  maxumum  number  and 
frequency  of  animals  that  may  be 
harassed. 

4.  Type  of  Take:  The  ^plicant 
requests  a  permit  to  cover  unintentional 
harassment  incidental  to  aerial  and 
shipboard  surveys  during  research  to 
determine  marine  mammal  usage  of  the 
study  area.  Harassment  is  not  a 
predetermined  component  of  this  study; 
however,  verification  of  species 
identification,  group  size,  or  behavioral 
acts  observed  during  the  survey  may 
unintentionally  result  in  harassment 

5.  Location  of  Activity.  Navarin  Basin, 
Bering  Sea. 

6.  Period  of  Activity:  24  months. 
Concurrent  with  the  publication  of 

this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  the  portion  of  this 
application  dealing  with  cetaceans  and 
pinnipeds  other  than  walrus  should  be 
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submitted  to  the  Assistant 
Adminsitrator  for  Fisheries.  National 
Marine  Fisheries  Service,  U^. 
Department  of  Commerce,  Washington. 
D.C.  20235.  on  or  before  June  25, 1882. 
Those  Individuals  requesting  a  hearing 
should  set  forth  the  specific  reasons 
why  a  hearing  on  this  particular 
application  would  be  appropriate.  Hie 
holding  of  such  hearing  is  at  the 
discretion  of  the  assistant  administator 
for  Fisheries.  Comments,  views  or 
requests  for  a  public  hearing  on  that 
portion  of  the  application  dealing  with 
walrus  should  be  submitted  to  the 
Director.  Fish  and  Wildife  Service.U.S. 
Department  of  the  Interior.  Washington. 
D.C.  2024a 

All  statements  and  opinions  contained 
in  the  application  are  summaries  of 
those  of  tiia  Applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service  or  the 
Fish  and  Wildlife  Service. 

Documents  submitted  in  connection 
%vith  the  above  application  are  available 
for  review  in  the  following  offices: 
Asssistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 

3300  Whitehave  Street.  N.W., 

Washington.  D.C; 
Regional  Director,  National  Marine 

Fisheries  Service,  Alaska  Region,  P.O. 

Box  1668.  Jrnieau,  Alaska  99802;  and 
Director.  Fish  and  Wildlife  Service,  U.S. 

Department  of  the  Interior,  1000  Glebe 

Road,  North  Arlington,  Virginia. 

Dated:  May  20, 1W2. 
RiduiirfB.RM, 

Acting  Director,  Office  of  Marine  Mamntah 
and  EinJuiigBimJ Spedet,  National  Marine 
Fisheries  Serrioe. 
[Ff  Pnr  iti  nni  Flln)  I  «  rrirti  b^ 
aUJNO  CODE  SS1«-22-tl 

DEPARmENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Henry  Moontaln  Reaource  Area,  Utah; 
Deaignalioa  of  Areaa  of  Critical 
EnvtronmefTtal  Concern 

aqcncy:  Bureau  of  Land  Management 

Interior. 

action:  Designation  of  certain  public 

lands  in  the  Henry  Mountain  Resource 

Area,  RichReld  District,  Utah,  as  Areas 

of  Critical  Environmental  Concern. 

SUMMMV:  Porsoant  to  the  authority  in 
the  Federal  Land  PoUcy  and 
Management  Act  of  1976  (Sec.  202(cH3)) 
and  43  CFR  1801  the  following  areas  are 
designated  as  areas  of  critical 
environmental  concern: 


Sees.  12.  IS,  and  24. 
T.  28  S..  R  9  E.  SLBM, 
Sees.  4.  S;  7. 6,  9, 18,  and  19. 
Approximate  acreage  2.200. 

South  Caiaville  Mvsa 

All  Federal  Unds  above  the  Mesa  Rim 
locatadia: 

T.2Sa.R.9B.SLBM. 

Sec.  33. 
T.29S..R.SE.SLBM. 

Sees.  1. 12, 13. 14.  and  24. 
T.  29S.,R9B.SLBM, 

Sees.  5,  8,  7,  &  17, 18,  and  19. 

Approximate  acrea^  4,200. 
Beaver  Wash  Canyoa  . 

All  Federal  lands  located  below  the 
CanjroB  Ria  located  in: 
T.  29S.R.UB.SLBM, 

Sacs.  Ul  24,  2S.  a.  M,  and  35. 
T.29S,.R.13E.SLBM. 

Sees.  7. 18,  and  la. 

Approidmate  acreage  4,0001 

The  three  designated  areas  total 
approximately  11,200  acres  in  Wayne 
and  Garfield  Counties,  Utah.  TTie 
identification  and  designation  of  the 
areas  listed  above  were  done  in 
conjunction  with  die  preparation  of  a 
management  framework  plan  for  the 
Henry  Moontain  Planning  Area. 
Following  this  deaignation,  the  Bureau  of 
Land  Management  will  prepare  special 
management  plans  which  will  contain 
protective  stipnlations  needed  to 
safegnard  the  special  resource  valoes 
identified  for  each  area.  The  multiple 
use  management  concept  will  still  be 
employed  to  identify  allowable 
compatible  resource  nses  within  the 
defined  ACEC  bomidaries.  Revision  of 
the  ACEC  designation  will  require  a 
plan  amendment  including 
environmental  analysis  and  public 
comment  through  the  planning  process. 

A  copy  of  the  Henry  Mountain  MFP  is 
available  at  the  Richfield  District  Office 
150  East  900  North,  Richfield.  Utah 
84701. 

FOR  FURTHER  INFORMATION  CONTACT. 
Donald  L  Pendleton  at  the  above 
address  or  tdephone  (801)896-8221. 

Effective  date:  ftme  1, 1982. 

Dated:  May  la  1982. 
Roland  G.  Robison. 
State  Director. 

|FR  Doc  S2-14M3  Piled  S-2S-82:  g:4S  un| 
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Afl  Federal  lands  above  the  Mesa  Rim 
T.2B8..R.8B.SLBM. 


[SerWNat-OMia] 

ld8lho(  TerNynaMon  of  Propoaed 
Wtthdnmral  and  Reaervation  of  Landa 

May  17, 1981 

t^otlce  of  an  application,  serial 
number  I-OKIS,  fbr  withdrawal  and 
reservathm  of  lands  was  pubHshed  as 


Federal  Regisitar  Docmnent  ^fo.  58-6671 
on  page  6379  of  the  issue  for  August  20, 
1956.  The  applicant  agency  has 
cancelled  its  application  insofar  as  it 
involved  the  lands  described  below. 
Therefore,  pursuant  to  the  regulations 
contained  in  43  CFR,  Subpart  2091.  such 
lands  will  be  at  7:45  a.m..  on  June  21, 
1981.  relieved  of  the  segregative  effect  of 
the  above  mentioned  application. 

The  lands  involved  in  this  notice  of 
termination  are: 

Boise  Meriffiaa 

Kaniksa  National  Forest 

T.  60  N.,  R.  1  E.. 

Sec.  19,  lots  1  and  2. 

The  area  descrilted  aggregates  79.S3  acr^s 
in  Bonner  County. 
Eugene  E.  Babln. 
Acting  Chief.  Lands  Section. 

|FR  Ooc  az-MlOS  Fitad  t-CtS-B2  MS  ami 
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Office  of  Surface  Mining  Recelamation 
and  Enforcement 

Determinatiofi  of  VaUd  Eidating  RigMs 
Within  Monongahela  National  Forest 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  Interior. 

ACTION:  Interiai  final  findings  on  extent 
of  Mower  Lnmbw  Company's  valid 
existing  rights  to  conduct  underground 

coal  mining  operations  in  the  Upper 
Shavers  Fork  Subunit  of  the 
Monongahela  National  Forest  in  West 

Virginia. 

summary:  Hie  Director,  Office  of 

Surface  Mining  Reclamation  and 
Enforcement  (OSM)  has  found  that  the 
Mower  Lumber  Company  C^ower") 
possesses  valid  existing  rights  (VER), 
and  to  that  extent,  its  proposed 
underground  coal  mining  operations  in 
the  Monongahela  National  Forest  are 
not  prohibited  or  limited  by  section 
522(e)  of  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (30  U.S.C. 
1272(e)).  45  FR  52467  (Aagoat  7, 1960) 
and  45  FR  61796  (September  17, 1980). 
The  notice  of  that  finding  did  not 
include  a  detannination  ol  the 
geographical  extent  of  Mower's  VER. 
Today's  notioe  defines  the  geo^aphical 
extent  of  Mower's  VER. 

OATca:  Effective  Date:  May  26, 1962. 

Written  comments:  Accepted  unid  5:00 
p.m.  E.D.T,  on  June  25, 1982. 

AODREsacs:  Written  conmients  must  be 
mailed  to:  Admhdstrative  Record  R8d- 
34,  Office  of  Surface  Mining.  Room  S315- 
L,  South  Interior  BuUdlng.  1951 
Conatitutlon  Avenne  NW.,  WaeidngloDt 
D.C  20240. 
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Written  commenta  may  be  hand 
carried  to:  Office  of  Surface  Mining, 
Room  239,  South  Interior  Building.  1951 
Constitxition  Avenue  NW.",  Washington, 
O.C.  20240 

or 
Office  of  Surface  Mining,  Room  5315, 

1100  L  Street  NW.,  Washington.  D.C. 

20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Larkin.  Office  of  the  Solicitor, 
Department  of  the  Interior,  18th  and  C 
Street  NW.,  Washington,  D.C.  20240, 
Phone:  (202)  343-4591. 

SUPPLEMENTARY  INFORMATION 

I.  Procedural  Matters. 

n.  Background. 

m.  Discussion  of  Decision. 

I.  Procedural  Matters 

A.  Public  Meetings 

Representatives  of  OSM  will  be 
available  to  meet  during  the  comment 
period  at  the  request  of  members  of  the 
public  to  receive  their  recommendations 
and  comments  concerning  the  Director's 
finding.  In  order  to  schedule  or  attend 
such  meetings,  contact  the  individual 
listed  under  "FOR  FURTHER 
INFORMATION  CONTACT."  OSM 
representatives  will  be  available  for 
these  meetings  between  9  a.m.  and  4 
p.m.  local  time,  Monday  through  Friday, 
excluding  holidays. 

B.  Public  Comments 

Written  and  oral  comments  should  be 
at  specific  aa  possible.  Comments  not 
pertaining  to  those  issues  proposed  here 
cannot  be  considered  under  this 
rulemaking.  OSM  appreciates  any  and 
all  comments,  but  those  most  useful  and 
likely  to  influence  decisions  on  these 
findings  will  be  those  which  include 
citation  to  legislative  history,  case  law. 
technical  literature  or  other  relevant 
reasons  for  any  given  recommendation. 

All  written  comments  must  be 
received  by  OSM  by  5:00  p.m.  e.d.L  on 
the  date  die  comment  period  closes. 
OSM  cannot  ensure  that  written 
commenta  received  after  that  hour,  or 
delivered  during  the  comment  period  to 
locations  other  than  those  specified 
above,  will  be  considered  and  included 
in  the  Administrative  Record.  Notices  of 
meetings,  summaries  of  all  meetings  and 
telephone  conversations,  and  all  public 
commenta  received  will  be  made 
available  for  public  review  in  the  Office 
of  Surface  Mining  at  the  address  noted 
above.  Following  the  close  of  the  public 
comment  period.  OSM  will  publish  any 
appropriate  changes  to  the  decision 
annoimced  here.  If  there  is  no  need  for 
further  action  by  OSM,  no  further  notice 
will  be  published  and  the  Director's 


decision  aa  announced  today  will 
become  final. 

n.  Background 

On  August  7, 1980.  OSM  published  at 
45  FR  52487  the  preliminary  finding  of 
the  Director  that  Mower  has  VER.  as 
that  term  is  used  in  section  522(e)  of  the 
Surface  Mining  Control  and  Reclamation 
Act  of  1977  (30  U.S.C.  1272(e)).  at  five 
mines  located  in  the  Monongahela 
National  Forest  in  Randolph  County. 
West  Virginia.  In  the  explanation  of  that 
preliminary  finding,  OSM  solicited 
pubUc  comments  on  the  substance  of  the 
finding  and  specifically  soUcited 
information  on  methods  of  determining 
the  geographical  extent  of  the  VER. 

Comments  on  this  proposal  were 
received  from  Mower  and  the  West 
Virginia  Highlands  Conservancy.  The 
information  submitted  did  not  provide  a 
basis  for  any  substantive  change  in  the 
Director's  proposed  finding. 

Therefore,  the  Director  on  September 
17, 1980  (45  FR  61798),  published  his 
decision  that  Mower  possesses  vahd 
existing  rights  at  five  mines  known  as 
Linan  Nos.  1,  2.  and  3  and  Mower  Nos.  1 
and  2.  However,  because  the  review  of 
evidence  which  would  lead  to  a 
determination  of  the  geographical  extent 
of  VER  had  not  yet  been  completed  the 
decision  reserved  the  right  to  define 
these  parameters  in  a  supplemental 
finding.  The  September  17. 1980  decision 
allowed  Mower,  upon  compliance  with 
all  permitting  requirements  of 
appropriate  State,  Federal,  and  local 
authorities,  to  commence  production  at 
the  five  mines  involved  without  a 
compatability  determination,  as  may 
otherwise  have  been  required  under 
section  622(e)(2)  of  the  Act  for  mining  in 
national  forests.  The  decision  published 
today  aimounoes  the  Director's 
determination  of  the  geographical  extent 
of  Mower's  VER. 

in.  Diacusoon  of  Decision. 

The  following  letter  reflects  the 
Director's  decision  in  this  matter  and 
has  been  forwarded  to  the  addressee. 

Richard  A.  Flye.  Esq., 

McKenna,  Conner  &  Cuneo,  1575 1  Street, 
NW.,  Washington.  D.C  20005 

Dear  Mr.  Flye:  I  have  reached  a  decision  on 
the  geographical  extent  of  the  valid  existing 
rights  (VER)  of  your  client  the  Mower 
Lumber  Company,  under  section  522(e)  of  the 
Surface  Mining  Control  and  Reclamation  Act 
of  1977,  with  respect  to  Mowers  existing  and 
planned  underground  mining  activities  in  the 
Upper  Shavers  Fork  Subunil  of  the 
Monongahela  National  Forest,  in  Randolph 
County,  West  Virginia.  Our  letter  to  you  on 
this  subject  published  in  the  Federal  Registar 
on  September  17, 1980  (45  FR  61798).  found 
that  Mower  had  valid  existing  rights  at  five 
separate  underground  sites,  but  reserved 


until  later  any  determination  of  the 
geographic  extent  of  those  rights.  The  five 
sites  are  known  as:  linan  Numl)er  1  (also 
known  as  Enviro  Number  3).  Linan  Number  1 
(Enviro  Number  2).  Linan  Number  3,  (Enviro 
Number  6).  Mower  Numlier  1,  and  Mpwer 
Number  2  (Enviro  Numt>er  2). 

My  finding  that  Mower  had  VER  at  these 
five  sites  included  a  determination  that 
Mower  had  obtained  or  had  made  a  good 
faith  effort  to  obtain  all  required  permits  prior 
to  August  3. 1977.  "Required  permits" 
included  those  issued  l>y  the  West  Virginia 
Department  of  Mines,  the  West  Virginia 
Department  of  Natural  Resources  (Water 
Division),  and  the  Forest  Service,  MS. 
Department  of  Agriculture.  Although  Mower's 
intended  mining  activities  in  the  subject  area 
may  extend  over  a  p«iod  of  60  years,  OSM 
beUeves  that  in  the  early  1970*8  neither  West 
Virginia  nor  the  Forest  Service  required 
applicants  to  specify  the  ultimate 
geographical  extent  of  their  proposed  mining 
operations.  Since  the  company  was  never 
required  to  precisely  define  the  geographical 
extent  of  its  ultimate  mining  operations,  or  to 
precisely  establish  the  boimdaries  of  the  coal 
seams  it  intended  to  mine,  I  beUeve  it  would 
be  unreasonable  to  now  penalize  Mower  for 
these  omissions. 

Of  course,  my  finding  that  YAowet  had  VER 
in  no  way  affects  Mower's  obligation  to 
comply  with  the  performance  standards  and 
other  requirements  of  the  Act  and  of  all 
applicable  regulations  thereunder. 

Accordingly,  1  conclude  th^t  Mower 
Lumber  Company  has  vaUd  existing  rights  to 
the  coal  seam  or  seams  it  proposed  to  mine 
from  the  five  portals  identified  above.  While 
this  decisions  does  not  restrict  the  numt>er  of 
location  of  portals  from  which  Mower  may 
mine  these  seams,  the  opening  of  any  pmtal 
locations  not  identified  in  pmnit  applicatioos 
submitted  prior  to  August  3, 1977,  or  currently 
in  operation  must  be  approved  through  new 
or  amended  permits  by  the  Regulatory 
Authority.  Further,  I  wish  to  emphasise  that 
Mower,  rather  than  the  Regulatory  Authority, 
must  demonstrate  that  any  new  portal  is,  in 
fact,  intended  for  mining  the  appropriate  coal 
seam. 

This  decision  does  not  constitute 
agreement  with,  or  a  favorable  decision  ob 
all  of  the  statements  and  arguments  in  ' 
Mower's  request  nor  does  it  affect  Mower's 
obligation  to  comply  with  the  permit  and 
performance  standards  of  the  TTiTt  and  all 
regulations  thereunder.  The  decision  means 
only  that  the  Mower  need  not  seek  a 
determination  of  compatibiUty  pursuant  to 
section  522(e)(2)  of  the  Surface  Mining  Act 
and  30  CFR  781 .12(c)  prior  to  commencing 
operations  on  the  effected  coal  seam(s) 
within  the  boundaries  of  the  Upper  Shavers 
Fork  Subunit  of  the  Monongahela  National 
Forest 

If  pubhc  comments  concerning  tfiis 
decision  cause  me  to  reconsider  the  contents 
of  this  letter,  I  will  send  an  additional  lettw 
to  you  and  publish  a  furthn  notice  in  the 
Fedenl  Registar. 
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Dated:  May  2a  1982. 
|.S.Griles. 

Acting  Director,  Office  of  Surface  Minittg. 
(FR  Odc  n-i*mr  PiM  s-zs-st  MB  •») 
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INTERSTATE  COMMERCE 
COMMISSION 

Motor  Carrlac  Agricultural 
Cooperative  Intent  To  Perform 
Interatate  Tranaportation  for  Certain 
Nonmembera 

Dated:  May  21. 1982. 

The  following  Notices  were  filed  ia 
accordance  with  »ection  10526(aK5)  of 
the  Interstate  Commerce  Act.  These 
rules  provide  that  agricultural 
cooperatives  intending  toperfomi 
nonmember,  nooexempt,  interstate 
transportation  must  file  the  Notice,  Form 
BOP  102.  with  the  Commission  within  30 
dajrs  of  its  annual  meetii^s  each  year. 
Any  subsequent  change  coaceming 
officers,  directors,  and  location  of 
transportation  records  shall  require  the 
niing  of  a  supplemental  Notice  within  30 
dajrs  of  such  change. 

"Hie  name  and  address  of  the 
agricultural  cooperative  (1]  and  (2),  the 
location  of  the  records  [3],  and  the  name 
and  address  of  the  person  to  whom 
inquiries  and  correspondence  should  ^e 
addressed  (4),  are  published  here  for 
interested  persons.  Submission  of 
information  which  could  have  bearing 
upon  the  propriety  of  a  filing  should  be 
directed  to  the  Commission's  Office  of 
Compliance  and  Consumer  Assistance, 
Washington,  D.C.  20423.  The  Notices  are 
in  a  central  f!Ie,  and  can  be  examined  at 
the  Office  of  the  Secretary,  Interstate 
Commerce  Conuoission.  Washingtoa 
D.C 

(1)  Ag.  Carriers.  Inc. 

(2)  P.O.  Box  2400,  LeesbuTg,  FL  32746 

(3)  5601  South  t^way  441,  Leesbuig, 
FL  32746 

(4)  Michael  Pregmon.  |r^  P.O.  Box  246a 
Leesburg,  FL  32748 

(1)  Gold  Kist  Inc. 

(2)  P.O.  Box  2210,  Atlanta,  GA  30301 

(3)  Highway  71  South  at  62.  Fayetteville. 
AR  727.1 

(4)  William  Conner,  P.O.  Box  1847, 
Fayetteville,  AR  72701 

(1)  Roriringham  Poultry  Marketing 

CooperatiYa.  Inc. 
(2}  Broadway.  VA  2281S 
W  Broadway,  VA  22815 


(4)  June  M.  Fahrmy,  P.O.  Box  117. 

Timbervtlle.  VA  22853 
Agatha  L.  Mergenovich. 

Secretary. 

|FR  Dk.  K-14a46  KM  »-Z»~«X:  taU  am] 
BILUNa  CODE  IM6-ai-« 

Motor  Carriera;  Finance  Applications 

As  indicated  by  die  findings  below, 
the  Commisaion  has  approved  the 
foikiwing  applications  filed  under  40 
U.S.C.  10924. 10926. 10931  and  10932. 

We  find 

Each  transaction  is  exempt  fit>m 
section  11343  (formerly  section  5)  of  the 
Interstate  Commerce  Act  and  complies 
with  the  appropriate  transfer  rules. 

This  deoisioa  ia  neither  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment  nor  a 
major  regulatory  action  under  the 
Energy  Policy  and  Conservation  Act  of 
197S. 

Petitions  seeking  reconsideration  must 
be  filed  within  20  days  from  the  date  of 
this  publication.  Replies  must  be  filed 
within  20  days  after  the  final  date  for 
filing  petitions  for  reconsiderations;  any 
interested  person  may  file  and  serve  a 
reply  upon  the  parties  to  the  proceeding. 
Petitions  wfaidi  do  not  comply  with  the 
relevant  transfer  rules  at  49  CFR  1132.4 
may  be  rejected. 

If  petitions  for  reconsideration  are  not 
timely  filed,  and  applicants  satisfy  the 
conditions,  if  any,  which  have  been 
imposed,  the  application  is  granted  and 
they  will  receiTC  an  effective  notice.  The 
notice  will  indicate  Aat  consummation 
of  the  transfer  will  be  presumed  to  occur 
on  the  20th  day  following  service  of  the 
notice,  unless  either  applicant  has 
advised  the  Commission  that  the 
transfer  will  not  be  consummated  or 
that  an  extension  of  time  for 
consummation  is  needed.  The  notice 
will  also  recite  the  oomptiance 
requirements  which  must  be  met  before 
the  transferee  may  commence 
operations. 

Applicants  must  comply  with  any 
conditions  set  forth  in  the  following 
dedsion-notices  within  30  days  after 
publication,  or  within  any  approved 
extension  period.  Otherwise,  the 
decision-notice  ahail  have  no  further 
effect 

It  is  Ordered: 

The  foHowing  applications  are 
approved,  sobfect  to  the  conditions 
stated  in  the  publication,  and  further 
subject  to  the  administrative 
requiremeots  alatdd  in  the  effective 
notice  to  be  iaauad  hereafter. 

By  the  Tn— wiasirwi,  Review  Board  tio. 
3.  Members  Krock.  foyoe,  andDowetl. 


MC-FC-7g7g3.  By  decision  of  May  17, 
1962,  issued  under  40  U.S.C  10928  and 
the  transfer  rules  at  40  C.F.R.  1132. 
Review  Board  Number  S  approved  the 
transfer  to  New  Mexico  Supply  Truck 
Division,  Inc.,  of  Albuquerque,  NM.  of 
Certificate  No.  MC-146562  (Sub-No.  2) 
issued  January  23, 1961,  to  Victor  L 
Mathis,  d.b.a.  Lobo  Leasing  Company,  of 
Albuquerque,  NM.,  authorizing: 
petroleum  products  and  drywall 
products,  in  packages  or  containers, 
between  points  in  NM,  on  the  one  hand, 
and,  on  the  other,  points  in  CA. 
Representative:  James  C.  Ash,  25*4 
Vermont  NE,  Albuquerque,  NM.  871ia 
Phone  (506)  296-7511.  TA  lease  is  not 
sought.  Transferee  is  not  a  carrier. 

MC-FC-79804.  By  decision  of  May  17, 
1982,  issued  under  49  U.S.C  10926  and 
the  transfer  rules  at  49  CFR  1132. 
Review  Board  Number  3  approved  the 
transfer  to  CLARK'S  BUS  SERVICE. 
INC.,  of  Red  Lodge.  MT,  of  Certificate 
No.  MC-129131  (Sub-No.  1).  issued  to 
AMOS  C.  CLARK,  also  of  Red  Lodge, 
MT,  which  authorizes  the  transportation 
ol  passengers  and  their  borage,  over 
regular  routes,  between  Red  Lodge,  MT, 
and  Twin  Lakes  and  Gardner  Headwalls 
(Park  County).  WY,  over  US.  Hwy  212. 
serving  no  intermediate  points. 
Representative:  John  W.  Clark,  P.O.  Box 
p.  Red  Lodge,  MT  59066. 

Note. — Transferee  is  not  a  cetrrier. 
Agatha  L.  Mergenovicli, 
Secretary. 

|FR  Doc  82-14243  PUed  S-ZS-8Z:  •:4s  ant) 
BILUNQ  CODE  7D35-01-M 


(VoUime  Na  256] 

Motor  Carriers;  PernNHient  AuHtortty 
Decislona;  Remomrta;  Deciakm  Notice 

Decided:  May  la  1982. 

The  following  restriction  removal 
applications,  filed  after  December  28, 
198a  are  governed  by  49  CFR  1137.  Part 
1137  was  published  in  the  Federal 
Register  of  December  31. 19ea,^t  45  FR 
86747. 

Persons  wishing  to  file  a  comment  to 
an  application  mast  foUow  the  rules 
under  49  CFR  1137.12.  A  copy  of  any 
application  can  be  obtained  from  any 
applicant  upon  request  and  payment  to 
applicant  of  $10.00. 

Amendaoents  to  the  resfriction 
removal  applications  are  not  allowed.  ' 

Some  of  the  appBcations  may  have 
been  modified  prior  to  publication  to 
conform  to  the  special  provisions 
applicable  to  restriction  raowvaL 

CANADIAN  CARRIER  APPLiCANTS: 
In  die  eveat  aa  aniHeattaa  to  transport 
property,  filed  by  a  Canadian  doaiiciled 
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motor  carrier,  is  nnopposed,  it  will  be 
reopened  on  the  Commission's  own 
motion  for  receipt  of  additional  evidence 
and  further  consideration  in  light  of  the 
record  developed  in  Ex  Parte  No.  MC- 
157,  tnrestigation  Into  Canadian  Law 
and  Policy  Regarding  Applications  of 
American  Motor  Carriers  For  Canadian 
OperatiBg  Authority. 

FwdiBCS 

We  find,  prelirainarily.  that  each 
applicant  has  demonstrated  that  its 
requested  removal  of  restrictions  or 
broadening  of  unduly  narrow  authority 
is  consistent  with  the  criteria  set  forth  in 
49  U.aC.  10922(h). 

In  the  absence  of  comments  filed 
within  2S  days  of  publication  of  this 
decision-notice,  appropriate  reformed 
authority  will  be  issued  to  each 
applicaat.  Prior  to  beginning  operations 
under  the  newly  issued  authority, 
compliance  must  be  made  with  the 
aormal  statutory  and  regulatory 
requirements  for  common  and  contract 
carriers. 

By  the  Commission,  Restriction  Removal 
Board.  Members  Shaffer,  Ewing,  and 
WflHams. 
Agatha  L.  Metgmovldi, 

Secretary. 

UC  46539  (Sub-2)X.  filed  May  6, 1982. 
Applicant;  INTERNATIONAL 
FORWARDING  SYSTEMS.  INC,  d.b.a. 
ATLAS  MOVING  VANS,  180  Atlantic    . 
Avenue,  Garden  City  Park,  NY  11040. 
Representative:  Gary  Hall  (same 
address  as  applicant).  Lead  certificate, 
broaden  to  "household  goods  and 
furniture  and  fixtures."  from  household 
goods. 

MC  COOee  (Sub-39)X  filed  May  10, 
1962.  Applicant:  BEE  LINE  MOTOR 
FREIGHT,  INC,  1804  Paul  Street 
Omaha,  NE  66102.  Representative: 
Donald  L.  Stem,  Suite  610. 7171  Mercy 
Road,  Omaha,  NE  86106.  Subs  19  and 
21F.  broaden:  to  radial  authority  (Sub 
19):  and  to  "such  commodities  as  are 
dealt  in  by  manufacturers  and 
distributors  of  automotive  parts  and 
equipment"  from  shock  absorbers  fSub 
21). 

MC  105774  {Sub-17)X,  filed  May  10. 
1982.  Applicant:  JOHNSON  TRUCK 
UNE,  INC..  Jet  US  Hwy  281  ft  US  Hwy 
24,  Box  403,  Osborne,  KS  67473. 
Representative:  William  B.  Barker,  641 
Harrison  St.,  P.O.  Box  1979,  Topeka,  KS 
66601.  Sub  Ith  (1)  broaden  iron  and  steel 
articles  to  "metal  producta"  (part  1), 
bentonite  day  and  lignite  coal  (except  in 
bulk)  to  "ores  and  minerals,  clay, 
concra4e.  flta»»  or  atone  products,  and 
coal  and  coal  products"  (part  2),  lignite 
coal  (except  in  bdk)  to  "coal  tad  coti 
produoli'*  (jjHut  ^  md  wrtoeght  J 


pipe  to  "metal  products"  (part  4);  (2) 
remove  the  facilities  limitations;  (3) 
change  one-way  to  radial  authority;  and 
(4)  broaden  Sterling  and  Rock  Falls,  IL. 
to  Whiteside  County.  IL  (part  1).  and 
Blue  Island,  Evanston  and  Chicago,  IL  to 
Chicago,  IL  (part  4). 

MC  117592  (Sub-4)X  filed  May  12. 
1982.  Applicant  GERALD  L.  KRAMER. 
Route  #4,  Quakertown.  PA  18951. 
Representative:  Francis  W.  Doyle,  323 
Maple  Are..  Southampton.  PA  18966. 
Subs  1.  2,  and  3:  (1)  broaden  cinders  to 
"clay,  concrete,  glass  or  stone  products, 
waste  or  scrap  materials  not  identified 
by  industry  prodociog.  and  pulp,  paper 
and  related  products".  Sub  1,  and  cast 
stone  products  to  "clay,  concrete,  glass 
or  stone  products."  Sub  3;  (2)  remove 
facilities  limitatioas.  Sub  3;  (3)  change 
one-way  to  radial  authority.  Subs  1  and 
3;  and  (4)  broaden  cities  to  county-wide 
authority:  Alleetown.  PA. (Lehigh  and 
Northampton  Counties),  Riegelsville,  PA 
(Bucks  Connty).  and  points  in  NJ  within 
25  miles  of  Riegelsville.  PA  (Warren.  . 
Hunterdon,  Somerset,  Morris  and 
Mercer  Counties),  Sub  2;  and 
DallastowQ  (York  County),  PA  (Yorii 
County)  and  Hilltop  Township  (Bucks 
County),  PA  (Bucks  County),  Sub  3. 

MC  136674  (Sub-l)X,  filed  May  10, 
1982.  Applicant  BAY  AREA 
FORWARDERS.  INC,  865  Isabella  St. 
Oakland.  CA  94607.  Representative: 
Thomas  M.  Loughran,  100  Bush  St,  2l8t 
Fl.  San  Francisco,  CA  94104.  Lead 
certificate:  Remove  restriction  whidi 
limits  transportation  to  pickup  and 
delivery  service  incidental  to  packing  or 
unpacking  of  shipments  having  a  prior 
or  subsequent  movement  in  containers 
beyond  the  points  authorized. 

MC  140563  (Sub-55)X.  filed  May  7, 
1982.  Applicant  W.T.  MYLES 
TRANSPORTATION  CO..  P.O.  Box  321. 
Conley,  GA  30027.  Representative: 
Archie  B.  Culbreth,  Suite  202,  2200 
Century  Parkway,  Atlanta,  GA  30345. 
Subs  1,  2,  7, 8,  lOF,  12F,  15F.  19F,  20F, 
21F,  24F,  2W,  29F,  35F,  38F,  37F,  40F.  44F. 
48F.  50F  and  53F.  Broaden:  Subs  1  and  2. 
advertising  matter  and  newspapers 
supplements,  when  moving  in  mixed 
loads/same  vehicle  with  advertising 
matter,  (o  "printed  matter";  Subs  7, 12 
and  40,  foodstufb,  in  containers 
equipped  with  mechanical  refrigeration; 
part  (1),  pretzels  and  malt  beverages  and 
part  (2),  materials,  equipment  and 
supplies  oaed  in  tiie  manufacture/ 
distribution  of  tiiose  commodities,  to 
"food  and  lelated  products";  Subs  8, 15. 
19,  29. 36  and  37,  part  (1),  newsprint 
paper,  gnmndwood  paper,  woodpulp, 
paper,  paper  producta  and  pulpboard 
boxes  ^noepl  eaauprled),  and  part  (2). 
waale  newauepia,  oora  and  materiah. 


equipment  and  supplies  used  in  the 
manufacture/dlstribation  of 
commodities  in  part  (1),  except  in  bulk, 
and  Sub  46,  paper  and  paper  products, 
to  "pulp,  paper  and  related  products"; 
Sub  10.  part  (1).  molded  expanded 
polystyrene  and  part  (2),  materials/ 
equipment  used  in  manufacture/ 
distribution  of  molded  expanded 
polystyrene,  except  in  bulk,  to  "rubber 
and  plastic  products";  Subs  20.  21. 24.  35 
and  44,  part  (1).  insulating  products  and 
materials,  fibrous  glass  products  and 
materials,  mineral  wool  mineral  wool 
products  and  materials,  glass  fibre 
rovings.  yarn  and  strands,  glass  fibre 
mats  and  mattings,  fibreglass  mineral 
wool  insulation,  flexible  air  ducts, 
except  in  bulk,  and  part  (2),  materials, 
equipment  supplies  used  in  the 
manufacture/distribution  of 
commodities  in  part  (1).  except  in  bulk, 
to  "day,  concrete,  glass  or  stone 
products,  and  pulp,  paper  and  related 
products":  Sub  28F,  copper  tubing,  to 
"metal  products":  Sub  53F,  part  (1), 
cleaning  and  polishing  compounds, 
textile  softeners,  lubricants,  deodlrants, 
disinfectants,  hypochlorite  solutions. 
paints  and  plastic  bags,  and  filters, 
except  in  bulk,  and  part  (2),  materials, 
equipment  supplies  used  in  the 
manufacture/dbtribution  of 
commodities  ia  pert  (1),  except  in  balk, 
to  "chemicals  and  related  prodacts. 
petroleum,  natural  gas  and  their 
products,  rubber  and  plastic  products, 
and  filters  (except  in  bidk)";  to  radial 
authority  in  all  bet  Subs  20.  21.  M  and 
44;  Sylacauga  to  Talladega  County,  AL 
(Sub  1);  Morrow  Facilities  to  Clayton 
County,  GA  (Sub  2);  Port  of  New 
Orleans  to  Orleans  Parish.  LA  (Sub  7); 
Calhoun  facilities  to  McMinn  County. 
TN  (Subs  8  and  15);  Decatur  facilities  to 
DeKalb  County.  CA  (Sub  10);  Lancaster 
to  Lancaster  County,  PA  (Sub  12); 
Williamstown  Junction  to  Gloucester 
County,  NJ  (Sub  20);  Mountaintop 
facilities  to  Lazeme  Connty.  PA  (Sub 
24):  Albany  fadtities  to  Dougherty 
County,  GA  (Subs  29  and  40);  Memphis 
facilities  to  Shelby  County,  TN  (Sub  35): 
fadlities-Chattanooga  to  Hamilton 
County,  TN  and  Qeveland  to  Bradley 
County,  TN  (Sub  86):  Monroe  and  West 
Monroe  fad^tles  to  Ouachita  Parish,  LA 
(Sub  37);  fadHtiee-Atfaens  to  Clarke 
County,  GA;  Atlanta  to  FuHon  County, 
GA;  Chamblee  to  DeKalb  County,  GA 
(Sub  44);  St  Marys  to  Camden  County, 
GA  (Sub  46);  fadHties-Conyen.  to 
Rockdale  County,  GA;  Cochran  to 
Bleckley  County,  GA;  Crawfbrdsviile  to 
Montgomery  Connty,  IN  (Sub  SO);  and 
Joliet  faculties  to  WtU  Cocmty,  IL  (S«^ 
53);  remove  lestaiotioHe  against 
transportatien  ef  traflk>  origiBBting  at/ 
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destined  to  facilities/points  (Subs  7, 8. 
20  and  21);  against  transportation  of 
traffic  moving  for  account  of  named 
shippers  and  to  transportation  of 
shipments  having  subsequent  movement 
by  water  (Sub  7). 

MC  148181  (Sub-3)X.  filed  May  13. 
1982.  Applicant:  SALEM  TRUCKING 
CO.,  R.D.  No.  1,  Franklin.  ME  14634. 
Representative:  Alan  Kahn,  1430  Land 
Title  Bldg..  Philadelphia,  PA  19110.  Suba 
IF  and  2F:  (1)  broaden  the  commodity 
description  in  IF  to  "lumber  and  wood 
products"  from  lumber  and  lumber 
products,  and  in  2F  to  "metal  products" 
from  pipe,  pipe  fittings,  conduit 
couplings  (except  commodities  in  bulk); 
and  (2)  broaden  the  territorial 
descriptions  to  between  points  in  the 
U.S.  under  continuing  contract(s),  with  a 
named  shipper. 

MC  142864  (Sub-32)X,  filed  May  10, 
1982.  Applicant:  RAY  E.  BROWN 
TRUCKING,  INC..  P.O.  Box  501, 
Massillon,  OH  44646,  Representative: 
Phihp  B.  Cochran,  50  West  Broad  St.. 
Columbus,  OH  43215.  Sub-No.  P30X 
permit:  broaden  from  animal  feed, 
materials  and  supplies,  except 
commodities  in  bulk,  to  "food  and 
related  products,  except  commodities  in 
bulk",  part  (5). 

|FTt  Doc  82-14246  Filed  5-26-02;  K45  am] 
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Motor  Carriers;  Permanent  Autliorfty 
Decisions;  Decision-Notice 

The  following  applications,  filed  on  or 
after  February  9, 1981,  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  on  December  31, 1980,  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3, 198a  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rules  under 
49  CFR  1100.252.  Applications  may  be 
protested  only  on  the  grounds  that 
applicant  is  not  fit,  willing,  and  able  to 
provide  the  transportation  service  or  to 
comply  with  the  appropriate  statutes 
and  Commission  regulations.  A  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicant's 
representative  of  $10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applicants  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 


Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  conunon 
control,  fitaess,  water  carrier  dual 
operations,  or  jurisdictional  questions] 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  the  proposed  operations  and 
that  it  is  fit.  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Title  49,  Subtitle  IV. 
United  States  Code,  and  the 
Commission's  regulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed. 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or,  if  the 
application  later  become  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems]  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met,  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

"To  the  extent  that  any  of  the  authority 
granted  may  duplicate  an  applicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  the 
Ombudsman's  OfHce,  (202)  275-7328. 

Volume  Na  OP4-178 

Decided:  May  14, 1962. 

By  the  Commission.  Review  Board  No.  2. 
Members  Carieton,  Fisher,  and  Williams. 

MC  134426  (Sub-9],  file  May  10, 1982. 
Applicant-  McCORT  DRIVE-A-WAY. 
INC.,  P.O.  Box  5057,  Jacksonville.  FL 
32207.  Representative:  Sol  H.  Proctor, 
1101  Blackstone  Bldg.,  Jacksonville.  FL 
32202,  (904)  632-2300.  Transporting,  for 


or  on  behalf  of  the  United  States 
Government,  general  commodities 
(except  used  household  goods, 
hazardous  or  secret  materials,  and 
sensitive  weapons  and  munitions), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  161897,  filed  May  10, 1982. 
Applicant:  GORDON  WETTER,  P.O. 
Box  230,  Delano,  MN  55328. 
Representative:  Samuel  Rubenstein,  P.O. 
Box  5,  Minneapolis,  MN  55440,  (612) 
542-1121.  As  a  broker  of  general 
commodities  (except  household  goods), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  161937,  filed  May  10, 1982. 
Applicant:  JOHN  POTTS  d.b.a. 
DENMARK  EXPRESS,  Route  6, 
Townhall  Rd.  Green  Bay,  WI 54301. 
Representative:  Nancy ).  Johnson,  103 
East  Washington,  St.,  Box  218,  Crandon, 
WI  54520,  (715)  478-3341.  Transporting 
(1)  food  and  other  edible  products  and 
byproducts  intended  for  hunian 
consumption  (except  alcoholic 
beverages  and  drugs),  'dgricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  the  owner  of  the  motor 
vehicle  in  such  vehicle,  and  (2)  for  or  on 
behalf  of  the  United  States  Government 
general  commodities  (except  used 
household  goods,  hazardous  or  secret 
materials,  and  sensitive  weapons  and 
munitions),  between  points  in  the  U.S. 
(except  AK  and  HI). 

Volume  NO.  OP4-181 

Decided:  May  18, 1982. 

By  the  Commission,  Review  Board  No.  2, 
Meml>er8  Carieton,  Fisher,  and  Williams. 

MC  157687  (Sub-1).  filed  May  12, 1982. 
Applicant  COUNTRY  WIDE 
TRUCKING.  INC,  18520  Kishwaukee 
Valley  Rd.,  Woodstock.  EL  60098. 
Representative:  G.  J.  Balek  (same 
address  as  applicant),  (815)  568-8344. 
Transporting,  for  or  on  behalf  of  the 
United  States  Government  general 
commodities  (except  used  household 
goods,  hazardous  or  secret  materials, 
and  sensitive  weapons  and  munitions), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  161927,  filed  May  11. 1982. 
Applicant:  A  &  S  DELTVERY  SERVICE, 
INC.,  30  Main  St,  Ashland,  MA  01721. 
Representative:  George  C.  O'Brien.  342 
Wild  Harbor  Rd.,  N.  Falmouth.  MA 
02556,  (617)  563-9345.  Transporting 
shipments  weighing  100 pounds  or  less  if 
transported  in  a  motor  vehicle  in  which 
no  one  package  exceeds  100  pounds, 
between  points  in  MA.  ME.  NH.  VT,  RI, 
CT.  NY  and  NJ. 

MC  161977,  filed  May  13, 1982. 
Applicant  W.  G.  FRAZIER  ft  SON,  INC, 
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1500  S.  Zarzamora— Room  110.  San 
Antonio,  TX  78207.  Representative:  W. 
C.  Frazier,  Jr.,  (same  address  as 
applicant),  (512)  228-1411.  As  a  broker 
of  general  commodities  (except 
household  goods),  between  points  in  the 
U.S.  (except  AK  and  HI). 

MC 101987.  filed  May  13. 1982. 
Applicant:  GALE  ENTERPRISES.  P.O. 
Box  82.  Greencastie.  PA  17225. 
Representative:  Edward  N.  Button,  635 
Oak  Hill  Ave.,  Hagersttmn.  MD  21740. 
(301)  739-4880.  As  a  broker  of  genera/ 
commodities  (except  household  goods), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

VolunwNo.OPi-U3 

Decided:  May  IS.  1962. 
By  the  Commiuion.  Review  Board  Na  2. 
Members  Carfeton,  Fisher,  and  Wiffiams. 

MC  181596,  filed  May  10, 1982. 
Apphcant:  L  ft  N  TRANSPORT,  INC.. 
6640  Franklin.  St..  Lincoln,  NE  86506. 
Represcntatire:  Betty  J.  LautenscMager 
((same  address  as  applicant),  (402)  48»- 
6318.  Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drags)  agricalturat 
limestone  and  feTtilizen,  and  other  soil 
conditioners,  between  points  in  the  US. 
(except  AK  and  HI). 

VolaDeNo.OP4-a85 


Decided  May  19. 19B2. 

By  the  Coaimission,  Review  Board  No.  Z. 
Members  Carielon.  Fisher,  and  Williams. 
(Member  Williams  not  participating.) 

MC  161676.  Sled  April  26. 1982. 
Applicant-  ROBERT  AND  SYLVIA 
BYRNES  SR..  d.b.a.  R  ft  S  TRUCKING, 
3914  Meridian  Rd.  SE.,  Olmpia.  WA 
98503.  Representative:  Robert  R  Byrnes 
St.  (same  address  as  applicant).  (206) 
491-4592.  Transporting /»cf  and  other 
edible  products  and  byproducts 
intended  for  human  consumption 
(except  alcoholic  beverages  and  drugs), 
agricahural  limestone  and  fertilizers. 
Olid  other  soil  conditioners  by  the  owner 
of  the  motor  vehicle  in  such  vehicle, 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  U196a.  filed  May  14. 1S8L 
Applicant:  JERRY  J.  WOOD,  804  Gail 
P.O.  Box  1894.  Springdale.  AR  72764. 
Representative:  Jerry  J.  Wood  (same  as 
address  as  applicant).  (501)  756-1343. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  llie  owner  of  the  motor 
vehicle  in  such  vehicle,  between  points 
in  the  U.S.  (except  AK  and  HI). 


VohmH  No.  OR-llS 

Decided  Ktey  17. 1S82. 
By  teCeniBiMMa.  Review  Board  Na  3. 
Members  Kiook,  >oyc8.  and  DowelL 

MC  161868, 6led  May  7. 1962. 
Applicant  KBHUKTH  L  MURPHY/ 
VIVIAN  M.  TADD4A,  d.b.a.  K  AND  V 
TRUCKING,  980  Fem  Ridge  Rd,  P.a 
Box  58,  Staytoo,  OR  97383. 
Representative:  Vivian  M.  Tadina  (same 
address  as  applicant),  (503)  769-6221. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  fat 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners,  by  tbe  owner  of  the  motor 
vehida.  te  wsoli  vehtde.  between  poinU 
in  the  U.S.  (except  AK  and  HI). 

MC  161880,  filed  May  7. 1982. 
Applicant:  NIPPON  EXPRESS  USA. 
INC.,  645  Fifth  Ave..  New  York.  NY 
10022.  Representative:  Harry  A. 
Gavalas.  127  John  SL.  New  York.  NY 
10038.  212-344-2083.  As  a  broker  of 
general  commodities  (except  household 
goods),  between  points  in  the  U.S. 
(except  AK  and  HI). 

MC  161919.  filed  May  m  1962. 
Applicant  AIWA  MOUDREE.  JESSIE 
CLARK  AND  JUNE  BECKER,  d.b.a. 
TOTAL'TRUCKING  SERVICES,  E.  6420 
Malloo,  SpoJcane,  WA  9920& 
Repteseotative:  Wdliam  E.  Seliski.  2 
Commerce  St.,  PjO.  Box  8255,  Missoula, 
MT  56807,  (406)  543-8369.  To  operate  as 
a  broker  otgsnaraJ  commodities  (except 
household  goods)  between  points  in  the 
US.  (except  AK  and  HI). 

Volune  OP5-115 

Decided:  May  19, 1982. 
By  dM!  CoMniMtea.  Review  Board  Na  3, 
Members  Krock.  (oyce.  and  DowelL 

MC  96339  (Sub-0).  filed  May  11. 1982. 
Apphcant  ARROW  MOVING  AND 
STORAGE  COMPANY,  INC..  1702 
Pacific  Avenue.  Cheyenne,  WY  82007. 
Representattve:  f  mies  E.  Ottoes.  314 
Lake  Place.  Cheyenne,  WY  82007.  (307) 
635-S233.  Transporting  used  household 
goods  for  tiie  acooant  of  the  United 
States  Govemment  incident  to  the 
performance  of  a  padc-and-crate  service 
on  behalf  of  the  Department  of  Defense, 
between  points  is  CO.  ID,  MT.  NB.  ND. 
a),  UT,  and  WY. 

MC  15222B  (Sub-1).  filed  April  28. 
1982.  AppUcaBt  JOHN  H.  C1£GG,  db.a. 
CLEGG  MOBILE  HOME  SERVICE.  4301 
Houston  Hwy.  P.O.  Box  4470.  Victoria. 
TX  77903.  Represeirtative:  Jdm  Qegg 
(same  adtbess  as  above).  (512)  S7B-0291. 
Tranqiortbig  mobOe  homes  between 
points  in  Vfctorta.  RefogiQ.  Gobad,  De 
Witt  Lavaca,  fackson.  and  Calhoan 


Counties,  TX.  on  dw  one  I 

the  other,  pointo  in  die  US.  (except  M). 

Vohana  OP5-117 

Decided:  May  19. 1982. 
By  the  CommisikNi.  Review  Boatd  Na  Jk 
Members  Krock.  Joyce,  and  DowelL 

MC  161988.  filed  May  13, 1982. 
Applicant  TONY  HICKS  TRUCKING. 
P.O.  Box  122.  Ovanda  MT  59854. 
Representative:  Tony  Hicks  (same 
address  as  applicant),  (408)  793-5065. 
Transporting  food  and  other  edible 
products  and  byproducts  intended  for 
human  consumption  (except  alcoholic 
beverages  and  drugs),  agricultural 
limestone  and  fertilizers,  and  other  soil 
conditioners  by  die  owner  of  the  motor 
vehide  in  sudb  vehide.  between  points 
in  ID.  MT.  ND.  SO.  WA.  MN.  and  WY. 
Agadia  L.  MacgBmwkk, 
Secretary. 

|FR  Doc  «i-14M7  raad  »-».«»  Mi  a^ 


Motor  Canter,  Temporary  Authority 
Application 

The  following  are  nottoes  of  filing  of 
applications  for  temporary  aattmrity 
under  Section  10828  of  Ike  toterstate 
Commerce  Act  and  in  accxirdanoe  with 
the  provisions  of  49  OHR  1131.3.  These 
rules  provide  that  an  original  and  two 
(2)  copies  of  protestt  to  an  appbcation 
may  be  filed  with  Ibe  Begionil  Office 
named  in  the  rsderal  Wm^sttat 
publication  no  later  than  the  15th 
caieitdar  day  after  the  date  the  notice  of 
the  filing  of  the  applicatian  is  pabHshed 
in  the  Federal  Register.  One  copy  of  the 
protest  must  be  served  on  the  applicant. 
or  its  authorized  representative,  if  any, 
and  the  protectant  most  certify  that 
service  has  been  made.  The  protest 
identify  the  operating  euthority  apon 
which  it  is  predhxted.  specifying  the 
"MC  docket  and  "Sdb"  nnraber  and 
quoting  the  particular  portion  of 
authority  npon  which  it  raHea.  Also,  the 
protestant  shall  spedfy  the  aeniice  it 
can  and  wifl  pwwrtde  nd  Am  amonnt 
cmd  type  of  equipnnnt  it  w91  aafce 
available  for  use  in  oonnactlon  with  the 
service  contetapUted  by  the  TA 
application.  Hie  aniij^t  accorded  a 
protest  shall  be  governed  by  the 
completeness  ^d  pertinence  of  the 
protestant's  infomiation. 

Except  as  otherwtee  specifically 
noted,  each  applicurt  states  that  there 
will  be  no  significant  effoot  on  the 
quaUty  of  the  traman  uiuiirjnnwnt 
resulting  from  approval  of  its 
application. 

A  copy  of  ute  application  is  on  Be. 
and  can  be  examined  at  nw  IOC 
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Regional  Office  to  which  protests  are  to 
be  transmitted. 

Note. — All  applications  saek  authority  to 
operate  as  a  common  carrier  over  irregular 
routes  except  as  otherwise  noted. 

Motor  Carriers  of  Property 

Notice  No.  F-173 

Hie  following  applications  were  flled 
in  region  2.  Send  protests  to:  ICC.  Fed. 
Res.  Bank  Bldg..  101  North  7th  St.  Rm. 
620:  Philadelphia,  PA  19106. 

WC  1344  (Sub-U-3TA).  filed  April  13. 
1982.  Applicant:  LOCKWOOD 
BROTHERS,  INC.,  P.O.  Box  564, 
Hampton,  VA  23669.  Representative: 
Keith  G.  O'Brien,  1729  H  St..  NW.. 
Washington,  DC  20006.  Water,  contract: 
Articles  exceeding  19  feet  in  height,  or 
12  feet  in  width,  or  90  feet  in  length,  or 
100  net  tons  in  weight,  component  parts 
thereof,  and  and  related  equipment, 
between  the  port  of  Hampton  Roads, 
VA,  and  ports  and  points  on  the  James 
River,  on  the  one  hand,  and,  on  the 
other,  ports  and  points  on  the  Atlantic 
Coast  and  tributary  waterways  from  ME 
to  FL,  including  the  Hudson  River  and 
the  NY  State  canal  system,  under 
continuing  contract(8]  with  the  Power 
Authority  of  the  State  of  NY.  for  180 
days.  Supporting  shipperfs):  Power 
Authority  of  the  State  of  NY.  P.O.  Box 
215,  Buchanan,  NY  10511. 

WC  1344  (Sub-II-4TA).  filed  April  30, 
1982.  Applicant:  LOCKWOOD 
BROTHERS.  INC..  P.O.  Box  564. 
Hampton.  VA  23669.  Representative: 
Keith  G.  O'Brien.  1729  H  St.,  NW.. 
Washington.  DC  20006.  Water,  contract: 
Articles  exceeding  19  feet  in  height,  or 
12  feet  in  width,  or  90  feet  in  length,  or 
100  net  tons  in  weight,  component  parts 
thereof,  and  related  equipment,  between 
Indian  Point.  NY  and  Charleston,  SC, 
under  continuing  contract(8)  with  the 
Power  Authority  of  the  State  of  NY,  for 
180  days.  Supporting  shipper(s):  Power 
Authority  of  the  State  of  NY.  P.O.B.  215. 
Buchanan.  NY  10511. 

MC  142723  (Sub-II-6TA).  file  May  10. 
1982.  Applicant:  BRISTOL 
CONSOLIDATORS.  INC..  108  Riding 
Trail  Lane.  Pittsburgh.  PA  15215. 
Representative:  WilUam  A.  Gray,  2310 
Grant  Bldg.,  Pittsburgh,  PA  15219. 
Contract;  irregular:  Such  commodities 
as  are  dealt  in  or  used  by  retail  and 
wholesale  grocery  and  food  business 
houses  between  Rostraver  Township. 
Westmoreland  County,  PA  and  Summit 
Township,  Butler  County.  PA  on  the  one 
hand,  and  on  the  other,  points  in  the  US. 
under  a  continuing  contract(s]  with  Fox 
Grocery  Co..  Monroeville.  PA  for  270 
days.  Supporting  shipper  Fox  Grocery 
Co..  4099  William  Penn  Hwy..  Suite  600, 
Jonnet  Bldg..  Monroeville.  PA  15146. 


MC  142873  (Sub-2-2TA).  file  May  11, 
1982.  Applicant:  DAW  TRUCK  LINES. 
INC.,  200  First  St.  (Box  427),  Parsons, 
WV  26287.  Representative:  E.  Stephen 
Heisley,  1919  Pennsylvania  Avenue, 
NW..  Suite  500.  Washington.  DC. 
Contract,  irregular  Footwear  and 
materials,  equipment  and  supplies  used 
in  the  manufacture  and  distribution  of 
footwear,  between  points  in  the  U.S.. 
under  continuing  contract(s)  with  Carter 
Footwear,  Inc.  and  Parsons  Footwear, 
Inc..  of  Wilkes  Barre.  PA.  Supporting 
shipper  Carter  Footwear,  Inc.  and 
Parsons  Footwear,  Inc..  1167  N. 
Washington  St..  Wilkes  Bdrre.  Pa  18705. 
MC  161921  (Sub-n-lTA),  file  May  10, 
1982.  Applicant:  CHARLES  R. 
ECKSTINE.  Box  246,  Greencastle,  PA 
17225.  Representative:  Edward  N. 
Button,  635  Oak  Hill  Ave.,  Hagerstown. 
MD  21740.  Mobile  and  Modular  Homes 
and  Offices,  between  pts.  in  Franklin 
and  Lancaster  Counties,  PA; 
Washington  County,  MD;  Berkeley  and 
Morgan  Counties,  WV;  and  Frederick 
County,  VA  for  270  days.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipperfs):  Cheasapeake 
Mobile  Homes,  2624  Valley  Ave.. 
Winchester.  VA  22601.  J.  Homes.  Inc.. 
816  Lincoln  Way.  West.  Chambersburg, 
PA  17201. 

MC  161433  (Sub-n-2TA).  filed  May  12. 
1982.  Applicant:  GREAT  AMERICAN 
TRANSPORT.  INC..  5008  Byrd  Industrial 
Dr.,  Richmond.  VA  23231. 
Representative:  Carroll  B.  Jackson,  1810 
Vincennes  Rd.,  Richmond,  VA  23229. 
Contract,  irregular  meats,  meat 
products  and  meat  byproducts,  between 
points  in  CO.  lA,  KS  and  NE.  on  the  one 
hand,  and  on  the  other,  points  in  MD, 
NC,  VA  and  DC,  under  continuing 
contract(8)  with  Associated  Meats,  Ina, 
of  Silver  Spring,  MD,  An  underlying  ETA 
seeks  120  days  authority.  Supporting 
shipper.  Associated  Meats,  Inc.,  11215 
Oakleaf  Drive.  Silver  Springs,  MD  20901. 
MC  161928  (Sub-n-lTA),  filed  May  10. 
1982.  Applicant:  ROBERT  HARTZLER. 
229  Miller  St..  West  Liberty.  OH  43357. 
Representative:  Steven  R.  Fansler,  127 
N.  Detroit  St.,  West  Liberty,  OH  43357. 
Contract;  irregular:  Sand,  in  bulk,  in 
tank  vehicles,  from  pts.  in  IL  to  pts.  in 
West  Central  OH.  for  270  days,  under 
continuing  contract(s]  with  Hobart 
Corp..  West  Liberty.  OH.  An  underlying 
ETA  seeks  120  days  authority. 
Supporting  shipper:  Hobart  Corp.,  600  N. 
De\Toi{  St..  West  Liberty.  OH  43357. 

MC  161938  (Sub-n-lTA),  filed  May  11. 
1982.  Applicant:  BONNIE  A  MEHRING. 
414  Poole  Rd..  Apt.  T-1.  Weshninster. 
MD  21157.  Representatives:  Edward  N. 
Button.  635  Oak  Hill  Ave..  Hagerstown, 
MD  21740.  Lightweight  Aggregate 


between  Woodsboro.  MD  and  New 
Oxford.  PA.  An  underlying  ETA  seeks 
120  days  authority.  Supporting 
8hipper(s]:  Alwine  Brick  and  Block  Div.. 
Glen  Gerry  Corp.,  P.O.  Box  1542.  6th  and 
Court  St..  Reading.  PA  19603. 

MC  161749  (Sub-n-lTA).  filed  May  10, 
1982.  Applicant:  P  &  F  TRUCKING.  INC.. 
P.O.  Box  897. 1125  National  Rd.,  Hebron. 
OH  43025.  Representative:  Charles  H. 
McCreary,  100  East  Broad  St.. 
Columbus.  OH  43215.  Contract; 
irregular  Solvents  and  hazardous  waste 
materials,  between  Licking  County.  OH 
on  the  one  hand,  and  on  the  other,  pts.. 
in  MI.  PA.  WV.  IN.  TN.  KY,  MD.  TX  and 
MO  for  270  days,  under  continuing 
contract(s)  with  Safety-Kleen  Corp.. 
Hebron.  OH.  Supporting  shipper  Safety- 
Kleen  Corp..  Newark  Industrial  Park. 
State  Route  79.  Hebron.  OH  43025. 

MC  161922  (Sub-n-lTA).  filed  May  10. 
1982.  Applicant:  REXLOR  TRANSPORT. 
P.O.  Box  13,  Upper  Sandusky.  OH  43351. 
Representative:  Jack  L  Schiller.  125-60 
83rd  Ave..  Kew  Gardens.  NY  11415. 
Contract;  irregular  (1)  steel  products 
from  the  facilities  of  Interior  Steel,  at  or 
near  Cleveland.  OH.  to  the  facilities  of 
Steel  Products.  Inc..  at  or  near  Rockville. 
MD;  (2)  raw  fiberglass  between  the 
facilities  of  Owens-Coming,  Inc..  at  or 
near  Jackson,  TN,  on  the  one  hand,  and. 
on  the  other,  the  facilities  of  the  Budd 
Company,  at  or  near  Van  Wert,  OH;  (3) 
fiberglass  automotive  and  truck  parts 
between  the  facilities  of  the  Budd 
Company,  at  or  near  Carey.  OH.  on  the 
one  hand.  and.  on  the  other,  the  facilities 
of  General  Motors  Corp..  at  or  near 
Bowling  Green.  KY.  and  the  facilities  of 
Ford  Motor  Company,  at  or  near 
Louisville,  KY;  and  (4)  business  machine 
cases  between  the  facilities  of  the  Budd 
Company,  at  or  near  Carey.  OH.  on  the 
one  hand.  and.  on  the  other,  the  facilities 
of  International  Business  Machines.  Inc., 
at  or  near  Lexington.  KY;  under  account 
in  (1)  with  Steel  Products.  Inc.  of 
Rockville.  MD.  and  in  (2),  (3)  and  (4)  the 
Budd  Co..  of  Madison  Heights,  MI,  for 
270  days.  An  underlying  ETA  seeks  120 
days  authority.  Supporting  shippers: 
Steel  Products,  Inc.,  P.O.  Box  1683, 
Rockville,  MD  and  The  Budd  Co.,  32055 
Edward  Ave.,  Madison  Heights,  MI 
48701. 

MC  152672  (Sub-n-llTA),  filed  May 
13, 1982.  Applicant:  A.  ROGER 
LEASING,  LTD.,  P.O.  Box  836. 
Coraopolis.  PA  15108.  Representative: 
Barry  Weintraub.  Suite  510.  8133 
Leesburg  Pike.  Vienna.  VA  22180. 
Contract-  Irregular:  such  commodities 
as  are  used  in  or  dealt  by  supermarket 
chain  stores  between  Pittsburgh.  PA  and 
Youngstown.  OH  on  the  one  hand.  and. 
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on  the  other  points  in  the  U.S.  (except     ~ 
AK  &  HI)  under  continuing  contract  with 
Giant  Eagle  Markets,  Inc.  and  Tamaridn 
Company.  Pittsburgh.  PA.  for  270  days. 
An  underlying  ETA  seeks  120  days 
authority.  Supporting  8hipper(8):  Giant 
Eagle  Markets,  Inc.  and  Tamaiidn  Co.. 
101  Kappa  Dr..  Ride  Park.  Pittsburgh.  PA 
15238. 

MC  101923  (Sub-n-lTA).  filed  May  10, 
1982.  Aplicant:  DOYLE  H.  SHADDUCK. 
R.D.  Na  1.  Cogan  Station.  PA  1772a. 
Representative:  fames  D.  Casale.  329 
Market  St.,  P.O.  Box  1956.  Williamsport. 
PA  17703.  Contract;  irregular:  Lumber 
between  the  facilities  of  American 
Hardwood  Industries,  at  Union  City.  PA. 
.and  Erie.  PA,  on  the  one  hand  and  on 
the  othar,  pU.  in  NY,  OH.  NJ.  MD.  DB. 
VT,  and  CT.  for  270  days,  under 
continuing  contract(s)  with  American 
Hardwood  Industries.  Ina,  a  Division  of 
Hammermill  Paper  Co.,  Erie.  PA. 
Supporting  shipper{s):  American 
Hardwood  Industries.  Inc.,  a  Division  of 
Hammermill  Paper  Co..  1540  East  Lake 
Rd..  P.O.  Box  144a  Erie,  PA  16533. 

MC  158613  (Sub-n-9TA),  filed  May  13. 
1982.  Applicant  TRICOR  BUSINESS 
GROUP.  INC..  1242  Tatamy  Rd.,  Easton. 
PA  18042.  Representative:  Roger  D. 
Hershman.  22  Olde  Mill  Run.  Medford. 
N]  0805S.  Such  oommoditiee  as  are  dealt 
in  or  used  by  manufacturers  or 
distributors  of  machinery,  between  pts. 
in  PA;  Syracuse  and  Buffalo,  NY; 
Hudson,  OH:  Cedar  Rapids.  lA:  Nitro. 
WV:  Tulsa  and  Oklahoma  City.  OiQ 
Columbia.  SC;  and  Raleigh  and 
Charlotte.  NC.  on  the  one  hand.  and.  oa 
the  other,  pts.  in  the  U.S..  for  270  days. 
An  underlying  ETA  seeks  120  days 
authority.  Supporting  shippers:  TRU- 
MATIC  Inc..  Paradise  Road,  RJD.  2,  Box 
214.  E.  Stroudsburg.  PA  18301;  L  B. 
Smith.  Inc.  2001  State  Road;  Camp  HUl 
PA  17011:  Nazareth  Machine  Works; 
Rte.  191  Nordi.  East  Bangor,  PA;  Arts 
Toy  Co..  Inc..  600  Main  Street,  Pen 
Argyl,  PA. 

MC  51518  (Sub  2-lTA),  filed  May  la 
1982.  Applicant:  VESELY  BROS.  Moving 
&  STORAGE,  INC..  P.O.  Box  465. 
Fayette  City,  PA  15438.  Representattre: 
William  A.  Gray,  2310  Grant  Bldg., 
Pittsburgh.  PA  15219.  Contract;  irrggidar: 
General  commodities  between  Payette 
and  Allegheny  Countries,  PA.  on  the  one 
hand,  and,  on  the  other,  points  in  PA. 
OH.  MD  and  WV.  under  continuing 
contractus)  with  Eastman  Kodak 
Company  of  Rochester,  NY,  for  270 
days.  An  underlying  ETA  saeks  120  days 
authority.  Supporting  shipper  Eastman 


Kodak  Co.,  2400  Mt  Read  Blvd, 
Rochester.  NY  1465a 
Agatha  L.  Marsaoovkh. 

Secretary. 

|FR  Doc.  K-142M  ttai  I 
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Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice; 
Corrections 

The  following  volumes  were 
incorrectly  published  on  May  7, 1962 
under  the  non-fitness  guidelines,  and  are 
being  republished  this  issue  to  reflect 
that  the  following  applications  fall  under 
the  fitness  standards. 

The  following  applications,  filed  on  or 
after  February  9, 19B1.  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  CFR  1100.251.  Special 
Rule  251  was  pubhshed  in  the  Federal 
Register  on  December  31, 1980,  at  45  FR 
86771.  For  compUance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3.  lOaa  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
applicant  must  follow  the  rules  under  48 
CFR  1100.252.  Applications  may  be 
protested  only  on  the  grounds  that 
application  is  not  fit,  willing,  and  able  to 
provide  the  transportation  service  or  to 
comply  with  the  appropriate  statutes 
and  Commission  r^ulations.  A.  copy  of 
any  application,  including  all  supporting 
evidence,  can  be  obtained  from 
appUcant's  representative  upon  request 
and  payment  to  applicant's 
representative  upon  request  and 
payment  to  applicant's  representative  of 
$10.00. 

Amendments  to  the  request  for 
authority  are  not  allowed.  Some  of  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authorify. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations,  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  public 
need  for  Che  proposed  operations  and 
that  it  is  fit  willing,  and  able  to  perform 
the  service  proposed,  and  to  conform  to 
the  requirements  of  Tide  49,  SubtiUe  IV, 
United  States  Code,  and  the 
Commission's  r^ulations.  This 
presumption  shall  not  be  deemed  to 
exist  where  the  application  is  opposed 
Except  where  noted,  this  decision  is 
neither  a  major  Federal  action 
signiflcantiy  affecting  the  quality  of  the 
human  environment  nor  a  major 


regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date  of  publication  (or.  if  the 
application  later  becomes  unopposed), 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  with  duly 
noted  problems)  and  will  remain  in  full 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compUance.  Hie 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compUance  is  met  the 
authority  will  be  issued. 

Within  60  days  after  pubUcation  an 
appUcant  may  file  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  any  of  the  authority 
granted  may  dupUcate  an  applicant's 
other  authority,  the  dupUcation  shall  be 
construed  as  conferring  only  a  single 
operating  right 

By  the  Commission,  Review  Board  Na  1. 
Members  Parker,  Chandler  and  Fortler. 
Agatha  L  Mstgenovkh. 
Secretary. 


Note,/ — All  applicatioos  are  for  autltority  to 
operate  as  a  motor  oonunon  carriar  in 
interstate  or  foreign  commerce  over  iiregolar 
routes,  unless  noted  otherwise.  Applicatioos 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office,  (202)  278-7326^ 

Volume  No.  OPl-79 

Decided:  April  sa  19BZ. 

MC  38400  (Sub-9],  filed  April  23, 1982. 
AppUcant  HITCHCOCK  BROS..  INC, 
Box  212.  Canaan.  CT  06018. 
Representative:  C  Frank  Hitchcock 
(same  address  as  appUcant). 

MC  87231  (Sub-30),  filed  April  2a 
1982.  AppUcant  BAY  &  BAY 
TRANSFER  CO..  INC.  7200  West  128di 
St,  Savage.  MN  5537&  RepresenUtive: 
Pamela  N.  Merkle.  300  Roanoke  Bldg., 
MinneapoUs,  MN  55402. 

MC  99961  (Sub-5).  filed  April  28. 1982. 
AppUcant  BIG  CHIEF  TRUCK  LINES. 
INC.,  Rt  1  Box  321-B.  Lafayette.  LA 
70505.  Representative:  Ronald  Marchand 
(same  address  as  appUcant). 

MC  107010  (Sub-71),  filed  April  23, 
1962.  AppUcant  BULK  CARRIERS,  INC. 
P.O.  Box  423,  Auburn.  NE  68306. 
Representative:  Bradford  E.  KisUer,  P.(X 
Box  82028.  Lincoln.  NE  esSOL 
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MC 106380  (Sub-112).  filed  April  23. 
1982.  Applicant:  JOHNSTON'S  FUEL 
LINERa  INC,  806  Birch  St.  Newcastle. 
WY  82701.  Representative:  Manuel 
Andrade,  ]i.,  770  Grant  St..  Suite  228. 
Denver.  CO  80203. 

MC  111941  (Sub-45).  filed  April  23. 
1982.  Applicant  PIERCETON 
TRUCKING  COMPANY,  INC..  PJO.  Box 
233,  Laketon.  IN  46043.  Representative: 
Norman  R.  Garvin.  1301  Merchants 
Plaza.  East  Tower,  Indiauqiolis,  IN 
46204-3491. 

MC  111941  (Sub-4^  filed  April  27. 
1982.  Applicant  MERCETON 
TRUCKING  COMPANY,  INC..  P.O.  Box 
233,  LaketoD.  IN  46943.  Representative: 
Andrew  K.  light  1301  Merchants  Plaza, 
Indianapolis.  IN  46204-3491. 

MC  115880  (Sub-6),  filed  April  27. 
198Z  Applicant  BROOKFIELD  BUS 
SERVICE.  INC  3  Railroad  Place, 
Maspeth,  NY  1137a  Representative: 
Arthur  Wagner,  342  Madison  Ave..  New 
York.  NY  10173. 

MC  116710  (Sub-44).  filed  April  12. 
1982.  Applicant  MISSISSIPPI 
CHEMICAL  EXPRESS.  INC,  P.a  Bok 
6176.  Bossier  City.  LA 71111. 
Representative:  Claire  M.  Goldsworthy, 
535  North  6th  St..  Baton  Rouge.  LA 
70802. 

MC  134970  {Sub-36).  filed  April  23, 
1982.  Applicant:  UNZICKER 
TRUCKING.  INC.  P.O.  Box  35.  Highway 
24  East,  El  Paso.  IL  61738.     , 
Representative:  Michael  ].  Ogbom.  P.O. 
Box  82028,  Lincoln,  NE  68S01. 
^    MC  138861  (SDb-44),  filed  April  18, 
1982.  Applicant  C-UNE.  INC..  303 
Jefferson  Blvd..  Warwick.  RI  02888. 
Representative;  Ronald  N.  Cobert,  1730 
M  Street,  NW.,  Suite  501,  Washington, 
DC  20036. 

MC  142601  (Sub-9).  filed  April  28, 
1982.  Applicant:  CECO  TRANSPORT. 
INC.,  1400  Kensington  Rd..  Oak  Brook. 
IL  60521.  Representative:  Daniel  C 
Sullivan,  180  N.  Michigan  Ave.,  Suite 
1700,  Chicaga  IL  60601. 

MC  148490  (Sub-18).  filed  April  21. 
1982.  Applicant:  C.  &  N.  EVANS 
TRUCKING  CC»0»ANY.  INC.,  Route  2, 
Box  39  E,  Stoneville,  NC  27048-9630. 
Representative:  Harry  G.  Grubba  (same 
address  as  applicant). 

MC  148731  (Sub-7),  filed  April  26. 
1982.  Applicant:  MINKEVITCH 
TRUCKING  &  HAULZNC  6290  S. 
Holladay  Bhrd,  Salt  Uke  Qty.  UT 
84121.  Representative:  Fred  J. 
Minkevitch.  Jr..  (same  address  as 
applicant). 

MC  150301  (Sub-20).  filed  AprU  20, 
1982.  Applicant:  EQUITY 
TRANSPORTATION,  COMPANY.  INC. 
0744  E.  Fulton  Rd..  Ada.  MI  49301. 


Representative:  Edward  Irfalinzak.  900 
Old  Kent  Bldg..  Grand  Rapids.  Wfl  40503. 

MC  151721  (Sub-5).  filed  April  23. 
1982.  Applicant:  LAUFENBERG  FEED  & 
AGRIC-SERVICE.  INC.  Route  1.  Box 
gO-A.  Highland.  WI 53543. 
Representative:  Michael  J.  Wyngaard. 
150  East  Oilman  St.,  Madison,  WI  53703. 

MC  156690.  filed  April  26. 1982. 
Applicant:  PIEDMONT.  INC..  2706 
Bartol  Ave..  Baltimore.  MD  21209. 
Representative:  Edward  N.  Button.  635 
Oak  Hill  Ave..  Hagerstown.  MD  21740. 

MC  15723a  filed  April  23. 1982. 
Applicant  NHICON  TRAN»>ORT. 
INC..  3972  Fond  du  Lac  Road.  Oshkosh. 
WI  54901.  Representative:  Norman  A. 
Cooper.  145  W.  Wisconsin  Ave.,  Nenah, 
WI549S0. 

MC  157280  (Sub-1).  filed  April  20. 
1982.  Applicant  DATIM.  INC..  925  East 
Broadway,  Madison.  WI  53716. 
Representative:  James  A.  Spiegel.  Olde 
Towne  Office  Parit.  6333  Odana  Road. 
Madison.  WI  53719. 

MC  158621  (Sub-1).  filed  April  12. 
1982.  Applicant  BACHMAN 
TRANSPORT  CORPORATION.  50  N. 
4th  St..  P.O.  Box  898,  Reading,  PA  19603. 
Representative:  James  F.  Rehr  (same 
address  as  applicant}. 

MC  150220  (Sub-2).  filed  April  26. 
1982.  Applicant  REFRIGERATED 
INTERNATIONAL  CARGO  HAULERS. 
INC.,  1170  Niagara  St.  Buffalo.  NY 
1424a  RepreseiUative:  Charles  R  White. 
Jr..  1019  19th  Street  NW.,  Suite  80a 
Washington.  D.C  2003a 

MC  16029a  fiM  April  28. 1982. 
Applicant:  GERARD  C.  PETERS  AND 
JOHN  G.  PETERS.  dhM.  PETERS  BROS. 
TRUCKINC  4948  North  Oakley  Avenoe. 
Chicago,  IL  6QB2&.  Representative: 
Abraham  A.  Dtenond,  29  South  La  SaUe 
Street  Chicaga  IL  60603. 

MC  161641.  filed  April  23, 1982. 
Applicant:  R  AND  P  TRUCKING.  INC.. 
P.O.  Box  167a  Covington.  GA  30209. 
Representative:  Virgil  H.  Smith,  74 
Highway  N.  Box  245,  Tyrone,  GA  3029a 

MC  16167a  filed  April  26. 1982. 
Applicant  DORIS  J.  PEAK,  d  b.a.  BLUE 
GOOSE  CHARTER  LEASING.  1004  E. 
Orangefair  Lane,  Anaheim.  CA  92801. 
Representative:  Donald  R.  Hedrick.  P.O. 
Box  4334,  Santa  Ana.  CA  92702. 

MC  101680.  filed  April  2a  1982. 
AppUcant  J.  L  SHACKELFORD,  852 
Holcombe  Avenue,  Mobile,  AL  3660a 
Representative:  J.  L  Shackelford  (same 
address  as  applicant]. 

MC  1616ea  filed  April  2a  1982. 
Applicant:  TIMBER  PRCffiUCTS  SALES 
CO.,  OREGON.  LTD..  P.O.  Box  269, 
Springfield.  OR  97501.  Representative: 
Kerry  D.  Montgomery,  400  Pacific  Bldg., 


520  S.  W.  Yamhill  St.  Portland.  OR 
97204. 

|FR  Doc  a»-MlM  FIM  ^.at-as  M6  ^ 
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Motor  Carriers;  Permanent  Authority 
Decisions;  Decision-Notice 

The  following  applications,  filed  oa  or 
after  February  9. 1981.  are  governed  by 
Special  Rule  of  the  Commission's  Rules 
of  Practice,  see  49  GFR  1100.251.  Special 
Rule  251  was  published  in  the  Federal 
Register  of  December  31, 1980.  at  45  FR 
86771.  For  compliance  procedures,  refer 
to  the  Federal  Register  issue  of 
December  3. 1980.  at  45  FR  80109. 

Persons  wishing  to  oppose  an 
application  must  follow  the  rales  under 
49  CFR  1100252.  A  copy  of  any 
application,  including  all  supporting 
evidence,  can  be  obtained  from 
applicant's  representative  upon  request 
and  payment  to  applicmtt's 
representative  of  SlOiXL 

Amendments  to  the  request  for 
authority  are  not  alloived.  Some  ol  the 
applications  may  have  been  modified 
prior  to  publication  to  conform  to  the 
Commission's  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  Ae  exception  of  those 
applications  involving  duly  noted 
problems  (e.g.,  unresolved  common 
control,  fitness,  water  carrier  dual 
operations  or  jurisdictional  questions) 
we  find,  preliminarily,  that  each 
applicant  has  demonstrated  a  pwbiic 
need  for  the  proposed  operations  and 
that  it  is  fit  willing,  and  able  to  perioral 
the  service  proposed,  and  to  coiiform  to 
the  requirements  of  Title  4a  Subtitle  IV. 
United  States  Code,  and  the 
Commisaion's  regulations.  This 
presumption  shall  Bot  be  deemed  to 
exist  where  the  applicatioa  is  opposed. 
Except  where  noted,  this  deciskui  is 
neither  a  major  Federal  actiao 
significantly  affecting  the  qufdity  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  the  absence  of  legally  sufficient 
opposition  in  the  form  of  verified 
statements  filed  on  or  before  45  days 
from  date'of  publication,  (or,  if  the 
application  later  becomes  urtopposed) 
appropriate  authorizing  documents  will 
be  issued  to  applicants  with  regulated 
operations  (except  those  witk  duly 
noted  problems)  and  will  remain  in  foM 
effect  only  as  long  as  the  applicant 
maintains  appropriate  compliance.  The 
unopposed  applications  involving  new 
entrants  will  be  subject  to  the  issuance 
of  an  effective  notice  setting  forth  the 
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compliance  requirements  which  must  be 
satisfied  before  the  authority  will  be 
issued.  Once  this  compliance  is  met  the 
authority  will  be  issued. 

Within  60  days  after  publication  an 
applicant  may  hie  a  verified  statement 
in  rebuttal  to  any  statement  in 
opposition. 

To  the  extent  that  tuiy  of  the  authority 
granted  may  duplicate  an  dpplicant's 
other  authority,  the  duplication  shall  be 
construed  as  conferring  only  a  single 
operating  right 

Note. — All  applications  are  for  authority  to 
operate  as  a  motor  common  carrier  in 
interstate  or  foreign  commerce  over  irregular 
routes,  unless  noted  otherwise.  Applications 
for  motor  contract  carrier  authority  are  those 
where  service  is  for  a  named  shipper  "under 
contract". 

Please  direct  status  inquiries  to  the 
Ombudsman's  Office,  (202)  275-7326. 

Volume  No.  OP2-99 

Decided:  May  7. 1982. 
By  the  Commission,  Review  Board  No.  1. 
Memt)ers  Parker.  Chandler,  and  Fortier. 

MC  1423  {Sub-2),  filed  April  21, 1982. 
Applicant  MELNI  BUS  SERVICE.  INC, 
29  River  Road.  Chatham.  N]  0792& 
Representative:  Jeremy  Kahn  Suite  733 
Investment  Bldg..  1511  K  Street.  NW., 
Washington,  D.C.  (202)  783-3525. 
Transporting  passengers  and  their 
baggage,  in  round  trip  and  charter 
operations,  beginning  and  ending  at 
points  in  Morrris,  Essex,  Union. 
Middlesex,  and  Somerset  Counties,  N) 
and  extending  to  points  in  the  U.S., 
(except  AK.  CT.  HI.  MD,  MA.  NY,  DC, 
and  those  points  in  PA  on  and  east  of 
the  Susquehanna  River). 

*    MC  120092  (Sub-8).  filed  April  26, 
1982.  Applicant  JENNEY  FREIGHT 
LINE.  INC,  1224  N.  Main  Ave.,  Tucson, 
AZ  85705.  Representative:  Donald  E. 
Femaays.  4040  E.  McDowell  Rd..  Suite 
320,  Wioenix,  AZ  85008,  (802)  275-3124. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  serving  points  in  Maricopa,  Pima, 
Cochise,  Graham,  Gila  and  Pinal 
Counties,  AZ,  and  Grant  County,  I^M.  as 
off-route  points  in  cotmection  with 
carrier's  otherwise  authorized  regular 
route  operations. 

MC  141792  (Sub-2).  filed  April  26, 
1982.  Applicant  N  &  N  TRUCKING, 
INC.,  P.O.  Box  80,  Belk,  AL  35545. 
Representative:  Donald  B.  Morrison, 
P.O.  Box  22628,  Jackson.  MS  39205,  (601) 
948-8820.  Transporting  (1)  lumber  and 
wood  products,  and  (2)  building 
materials  between  points  in  the  U.S. 
(except  AK  and  HI),  under  a  continuing 
contract(8)  with  Georgia-Pacific 
Corporation,  of  Crossett  AR. 


MC  142452  (Sub-8),  filed  April  26, 
1982.  Applicant  RIMAR  TRANSPORT, 
INC.,  827  Ridgewood  Avenue,  North 
Brunswick.  N)  08902.  Representative:  E 
Stephen  Heisley,  1919  Pennsylvania 
Avenue,  NW.  Suite  500.  Washington,  DC 
•20006,  (202)  828-5015.  Transporting  (1) 
metal  products  (2)  machinery  and  (3) 
those  commodities  which  because  of 
their  size  or  weight  require  the  use  of 
special  handling  or  equipment  between 
those  points  in  the  U.S.,  in  the  east  of 
MN,  lA,  MO,  OK.  and  TX. 

MC  142512  (Sub-1).  filed  April  1. 1982. 
Applicant:  OCEAN  BREEZE  TRANSIT 
CO..  1812  Marmora  Ave..  Atlantic  City, 
NI 08401.  Representative:  Brian  S.  Stem. 
5411-D  Backlick  Rd.,  Springfield.  VA 
22151.  (703)  941-820a  Transporting 
passengers  and  their  baggage,  in  the 
same  vehicle  with  passengers  (1)  in 
special  and  charter  operations, 
beginning  and  ending  at  points  in 
Ocean,  Burlington.  Gloucester,  and 
Salem  Counties,  NJ,  and  extending  to 
these  points  in  the  U.S.,  in  and  east  of 
MN,  lA,  MO,  AR.  and  LA,  and  (2)  in 
special  operations,  beginning  and  ending 
at  points  in  Atlantic  Cape  May,  and 
Cumberiand  Counties.  N).  and  extending 
to  those  points  in  the  U.S..  in  and  east  of 
MN,  lA,  MO,  AR.  and  LA. 

MC  145603  (Sub-0),  filed  April  2a 
1982.  Applicant  B  ft  H  TRUCKING  CO., 
INC,  570  W.  17th  Street  Indianapolis, 
IN  46204.  Representative:  Donald  W. 
Smith,  P.O.  Box  4024&  Indianapolis,  IN 
46240,  (317)  846-^655.  Transporting /oorf 
and  related  products  between  points  in 
Harrison  Coimty,  MS,  Galveston. 
County,  TX.  Charieston  County.  SC,  and 
Hillsborough  County.  PL,  on  the  one 
hand.  and.  on  the  oUier,  points  in  IN. 

MC  147712  (Sub-42).  fded  April  2a 
1982.  Applicant  MID-WESTERN 
TRANSPORT,  INC..  14625  Carmenita 
Road.  NorwaUc  CA  90650. 
Representative:  Joseph  Fazio,  (same  as 
applicant),  (213)  921-7474.  Transporting 
general  commodities,  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  and  between 
points  in  the  U.S.,  under  continuing 
contract(8)  with  Seymour  Housewares 
Co.,  Division  of  Lear  Siegler,  Ina,  of 
Seymour,  IN. 

MC  151612  (Sub-1),  filed  April  20, 
1982.  Applicant:  U.S.  SALT-JOHNSON 
ENTERPRISES,  INC.,  1020  Black  Dog 
Road.  Bumsville.  MN  55337. 
Representative:  Samual  Rubenstein.  Box 
5,  Minneapolis,  MN  5544a  (612)  542- 
1121.  Transporting:  (1)  chemicals  and 
related  products  between  points  in  the 
U.S.  (except  AK  and  HI)  under 
continuing  contract(8)  with  American 
Salt  Company  of  Kansas  City,  MO,  and 
Independent  Salt  Company,  of 


Kanopolis.  KS,  and  (2)  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  In 
the  U.S.  except  AK  and  HI),  under 
continuing  contract(8)  with  Domtar 
Industries.  Ina,  Sifto  Salt  Division  of 
Schiller  Park.  IL 

MC  160952  (Correction),  filed  Mardi 
10, 1982,  published  in  the  Federal 
Register,  issue  of  April  14. 1982.  and 
republished,  as  corrected,  this  issue. 
Applicant  CARNIVAL  BUS  CO.,  INC, 
6812  Fifth  Ave.,  Brooklyn.  NY  11220. 
Representative:  Ronald  L  Shapss.  450 
SevenUi  Ave..  New  YoA.  NY  10123, 
(212)  239-46ia  Transporting:  passenger* 
arid  their  baggage,  in  the  same  vehicle 
with  passengers,  beginning  and  ending 
at  New  York.  NY.  and  its  commercial 
zone,  and  extending  to  points  in  the  US. 
(except  AK  and  HI). 

Note. — ^The  puipose  of  this  republication  is 
to  correct  the  territorial  description. 

Volume  No.  OP2-100 

Decided:  May  10. 1982. 
By  the  Commission.  Review  Board  Na  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  40073  (Sub-2),  filed  April  13. 1962. 
Applicant  C  &  D  TRANSPORTATION 
COMPANY,  INC.,  200  Whitehall  St. 
Providence,  RI 02909.  Representative: 
Thomas  A.  Tarro  m.  376  Broadway. 
Providence.  RI  02909,  401-272-0487. 
Transporting:  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  oommodities  in 
bulk),  between  points  in  RL  CT.  and 
MA. 

MC  117872  (Sub-J4),  filed  April  3a 
1982.  Applicant  A.  JOSEPH  AND 
COMPANY,  P.O.  Box  4798.  Jackson.  MS 
39216.  Representative;  John  A. 
Crawford,  17th  Floor  Deposit  Guaranty 
Plaza,  P.O.  Box  22567,  Jackson.  MS 
39205,  (601)  94S-^711.  Transporting:  malt 
beverages,  and  such  coamtodit/es  as  are 
used  in  and  dealt  in  by  breweries, 
between  points  in  Jefferson  County,  CO, 
on  the  one  hand.  and.  on  the  other, 
points  in  AR.  LA.  TN  and  TX. 

MC  149323  (Sub-1),  filed  February  11. 
1982.  pubUshed  in  the  Federal  Register 
issue  of  April  5, 1982,  and  republished, 
as  corrected,  this  issue.  Applicant 
BINGHAM  TRANSPORTA-nON.  INC, 
2005  E  Ave.,  Baxter  Springs,  KS  66713. 
Representative:  Clyde  N.  Christey,  Ks. 
Credit  Union  Bldg.,  1010  Tyler.  Suite 
llOL.  Topeka.  KA  66612,  913-233-0629. 
Transporting:  such  commodities  as  are 
transported  in  dump  vehicles  (1) 
between  points  in  KS.  OK.  CO,  TX,  MO, 
lA,  NE,  AR,  LA,  and  m  and  (2)  between 
points  in  KS,  OK,  CO,  TX.  MO,  lA,  NE. 
AR.  LA.  and  IL.  on  the  one  hand.  and.  on 
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the  other,  points  in  the  U.S.  (except  MT, 
ID.  AZ.  VA.  AK.  HI.  WA.  and  OR).  The 
purpose  of  diis  repobiication  is  to 
correct  the  commodity  description. 

MC  156342,  filed  ApriU  30. 1982. 
Applicant  REX  LONG,  d.b.a.  R.  L 
TRUCKING,  Rt.  10,  Box  458.  Moore.  OK 
73165.  Representative:  WilKam  P. 
Parker.  P.O.  Box  54657.  Oklahoma  Gty. 
OK  73154,  (405)  424-3301.  Transporting 
metal  products  and  mochJoery,  between 
points  in  OK,  oo  the  one  hand.  and.  on 
the  other,  potntj  in  the  US.  (exoept  AK 
and  HI). 

MC  161473,  Bled  April  20, 1082. 
Applicant:  KINGSGATE  TRAVEL.  SflOO 
Andover  Dr.,  Dayton,  OH  45440. 
Representative:  Steven  L  Weiman,  Suite 
200.  444  N.  Frederick  Ave.,  Gaitkersburg. 
MD  20877.  301-840-8565.  Transporting 
passengers  and  their  baggage,  in  the 
same  vehicle  with  passengers,  in  charter 
and  special  operations,  beginning  and 
ending  at  points  in  OH  on  and  south  pf 
U.S.  Hwy  224  and  on  and  west  of  U.S. 
Hwy  23,  and  extending  to  points  in  die 
U.S.  (except  AK  and  HI). 

MC  161582.  filed  April  20. 1962. 
Applicant:  JOHNSON  BUS  SHIVICK. 
4500  S  St..  Beaver  Heights.  MD  20743. 
Representative:  Clifford  )ohnson  (same 
address  as  applicant),  301-773-5534. 
Transporting  passengers  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  in  special  and  charter 
operations,  between  Washingtoo.  DC. 
on  the  one  hand.  and.  on  the  other, 
points  in  the  U.^  (except  AK  and  HI). 

Volume,  Na  OP2-102 

Decided:  May  14. 1982. 
By  the  Commissioo.  Review  Board  No.  1, 
Members  Parker,  Chandler,  and  Fortier. 

MC  32122  (Sub-8).  filed  April  29. 1982. 

Applicant:  PAZEN  TRANSFER  LINES, 
INC..  P.O.  Box  243,  Waukau,  WI  54980. 
Representative:  Edward  J.  Gerrity,  P.O. 
Box  914,  Appleton,  WI  54912.  414-734- 
5608.  Transporting  (1)  pulp,  paper  and 
related  products,  between  points  in 
Outagamie  County,  WL  on  the  one  hand, 
and.  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI),  (2)  lumber  and 
wood  products,  between  points  id 
Winnebago  County,  WI  on  the  one 
hand,  and  on  the  other,  points  in  AL, 
AR,  FL.  GA.  LA.  MS,  NC,  OK.  SC.  TN 
and  TX  and  (3)  furniture  and  fixtures, 
between  potots  in  AL  AR.  GA,  IL.  IN, 
lA,  KS.  MN,  MO.  MS.  NC  OH.  SC.  TN 
and  TX,  on  the  one  hand.  and.  on  the 
other,  points  in  Adams,  Brown,  Cahunet. 
Columbia,  Dane.  Dodge,  Door,  Fond  Du 
Lac,  Forest,  Green  Lake.  Jefferson. 
Juneau,  Kenoeha.  Kewaunee,  Langlade, 
Lincoln,  Manitowoc.  Marinette, 
Marathoa  Marquette.  Menominee, 
Milwaukee,  Oconto.  Oneida.  Outagamie, 


Ozaukee,  Portage,  Racine,  Richland, 
Rock,  Sank,  Shawano,  Sheboygan, 
Wdworfh,  Waakmba,  Waupaca, 
Washiagtoa,  WIniebago  and  Wood 
Counties,  WI. 

MC  75892  fSub-2),  filed  May  3. 1982. 
Applicant  HALBERT  BROTHERS,  INC., 
2116  SacraiiieDto  St.,  Los  Angeles,  CA 
90021.  Representative:  Fred  H. 
Mackensen,  2029  Century  Park  East, 
Suite  4150,  Los  Angeles,  CA  90067,  213- 
879-5965.  Transporting  general 
commodities  (except  classes  A  and  B 
exploaivea,  household  goods,  and 
commo<kties  in  balk),  between  points  in 
CA. 

MC  102162  (Snb-S),  filed  Mav  4. 1982. 
Applicant:  RED  ARROW  HEAVY 
HAULING,  INC  a«n  Seguin  Rd.,  Box 
1897,  San  Antonio,  TX  78297. 
Representative:  Arnold  L.  Burke.  180 
North  LaSalla  St.,  Swte  352a  Chicago.  IL 
60601,  312-332-510a  Transporting  (1) 
earth  driUing  eqaipment,  (2)  machinery, 
(3)  Mercer  coatmoditiee,  (4)  metal  and 
metal  products,  (5)  pipe,  (6) 
transportation,  and  (7)  those 
commodities  which  because  of  their  size 
or  weight  require  the  use  of  special 
handling  or  equ^ment,  between  points 
in  TX.  Condition-  Issuance  of  this 
Certificate  is  subject  to  prior  or 
coincidentsd  canoeUation  of  applicant's 
written  request  of  Certificates  of 
Registration  Na  MC-102162  (Sub-3). 
issued  Janaary  29, 1SM6,  Sub-S,  issued 
June  27, 197S,  and  Sob-a,  issued  Octobo- 
6, 1976.) 

MC  128069  (Sab^  filed  April  2a 
1982.  Applicant  SUN  MOTOR  LINES. 
INC,  P.O.  Box  32546.  Oklahoma  Qty. 
OK  73123.  Representative:  William 
Sheridan.  P.O.  Drawer  5048.  Irving.  TX 
75062,  214-255-6279.  Transporting 
general  commodities  (exoept  Clasaes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  m 
the  U.S..  uader  coatinuiag  contracts) 
with  (a)  U.&.  Brass  Corporatiofi.  of 
Piano,  TX.  (b)  CapiUl  Waire  and  Cable 
Corporation,  of  Plana  TX.  (c) 
Chattanoo^  Glass,  of  Chattanooga,  TN. 
(d)  Joseph  Schhts  Brewing  Company,  of 
Milwaukee.  WI  and  (e)  Overhead  Door 
Corporation,  of  Dallas,  TX  and  its 
divisions  and  subsidiaries. 

MC  141753  (SBb-1).  filed  April  la 
1982.  Applicant  G.  P.  SULUVAN 
COMPANY,  1800  South  Laramie  Ave^ 
Cicero,  IL  60650.  Representative:  Karl  L 
Gotting,  120e  hsak  cA  Lansing  Bldg.. 
Lansing,  MI  48S33.  517^t2-240a 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  retail  department 
stores,  mail  order  business  houses,  and 
wholesale  iBMvhandisers  of  home 
furnishings,  between  potots  in  IL,  IN, 
andWL 


MC  145622  fSub-5).  filed  April  2& 
1982.  Appbcant  S  ft  H 
TRANSPORTATION,  INC.,  P.a  Box 
137.  Wright  City,  MO  83390. 
Representative:  Prank  W.  Ti^rlor.  )r.. , 
1221  Baltimore  Ave.,  Suite  600,  Kansas 
City,  MO  64105,  SlS-221-14d4. 
Transporting  general  commodities 
(except  classes  A  and  B  explodves, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.,  under 
continiaag  ecntracts  with  Aldi,  Inc.  of 
Batavia,  IL. 

MC  150852  (Sub-4),  filed  April  15. 
1982.  Applicant:  SKYLINE 
TRANSPORT.  INC.  1488  W  6720SS. 
West  Jordan.  UT  84084.  Representative 
R.  G.  Simcoian  (same  address  as 
applicant).  (801)  266-8800.  Transporting 
(1)  chemical,  haxardoas,  toxic  tutd  low- 
level  radioactive  wastes,  and  (2) 
chemicals  and  related  products,  (a) 
between  points  in  Salt  Lake  County,  UT. 
on  the  one  hand,  and,  on  the  other, 
points  in  Los  Angeles,  Orange,  San 
Bemadino  and  King  Counties,  CA,  (b) 
between  points  in  Los  Angeles,  Orange, 
San  Bemado,  Alameda  and  Contra 
Costa  Counties,  CA,  on  the  one  hand, 
and,  on  the  other,  points  in  Salt  Lake 
and  Davis  Counties,  UT,  and  (c) 
between  points  in  Fairfield  County,  CT. 
on  the  one  hand,  and,  on  the  other, 
points  in  Salt  Lake  and  Davis  Counties, 
UT. 

MC  153723  (Sub-10).  filed  Apcil  2A, 
1982.  Applicant  A  &  M  ENTERHUSE& 
INC.,  PX).  Box  884.  Springdaie.  AR 
72764.  Representative:  Don  Garnson. 
P.O.  Box  1065,  Fayetteville,  AR  72702. 
501-521-8121.  Tran^)orting  wire,  plastic 
and  metal  products,  between  points  in 
Benton  and  Washington  Counties,  AR. 
and  Noble  County.  IN.  on  the  one  hand. 
and.  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI),  and  tape  and  wire 
recorders,  between  Portaouiuth,  VA.  and 
points  in  Pulaaki  County.  AR.  Caddo 
Parish.  LA.  Jefferson  County,  KY, 
Howard  County,  MD,  Tulsa  and 
Oklahoma  Counties.  OK.  Bexar.  Dallas 
and  Tarrant  Counties.  TX.  on  the  one 
hand,  and.  on  the  other,  points  in  the 
U.S,  (except  AK  aad  HI). 

MC  153773  (Sub-1),  filed  April  28. 
1982.  Applicant  NDC  TRUCKING 
COMPANY.  820  McKesson  Dr.. 
Longview.  TX  76061.  Representative: 
Wiliam  Sheridan.  P.O.  Drawer  5049. 
Irving.  TX  76062.  214-.255-£J279. 
Transporting  foodstuffs  and  reiaied 
products,  between  ptiints  in  Gregg 
County,  TX,  and  SMfay  Coenty.  TN.  on 
the  one  hand.  and.  on  the  other,  those 
points  in  the  U.S.  hi  and  east  of  ND,  SO, 
WY.  CO  and  NM. 
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MC  1812S3,  filed  March  29. 1962. 
Applicant  WD.C.  DSIQ,  3580  Fisher  Rd. 
Columbus,  OH  43228.  Representative: 
Boyd  a  Ferris.  50  W.  Broad  St.. 
Coliunbu.  OH  43215.  614-464-4103. 
Tnmsperting  general  commodities 
(except  cIsMe*  A  and  B  explosives  and 
conunodities  in  bulk),  between 
Columbus,  OH.  on  the  one  hand.  and.  on 
ttie  other,  points  in  the  U.S.  (except  AK 
and  HI). 

MC  IBinS.  Bled  April  28. 1982. 
Applicaat  CREATIVE  TOURa  INC, 
5407  Bxicelsior  Blvd..  St.  Louis  Park,  MN 
S5416.  Representative:  Stanley  C.  Olsen. 
Jr..  5200  Wikon  Rd.  Suite  307.  Edina.  MN 
S6424.  612-927-8855.  Am  a  broker,  at 
Mhmeapolis.  MN,  in  arrangiog  fcM-  the 
transportation  by  motor  vehicle,  of 
pasaeagen  and  their  baggage,  ia  roimd- 
trip  charter  and  special  operations, 
begiimii>g  and  ending  at  points  in  MN 
and  extending  to  points  in  the  U.S. 

Volume  No.  OP2-105 

Decided:  May  II.  1962. 
fk/  (ha  CommiMion,  Review  Board  No.  1. 
MembAft  Parker,  Chandler,  and  Fortier. 

MC  136812  (Sab-6).  filed  May  a  1982. 
AppUcaat:  PROFESSIONAL  DRIVER 
SERVICES.  INC.  1631  Lebanon  Rd.. 
Nashviia.  TN  S72ia  Representative: 
John  M.  Nader,  1600  Citizens  Plaza. 
LoaisviUB,  KY  «)202,  502-589-5400. 
Transporting  transportation  equqmieM. 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  186782  (Snb-S6),  filed  Aptti  22. 
1982.  Apfrflcant:  MUNCIPAL  TANK 
LINES  UMITED,  P.O.  Box  3500,  Calfary. 
Albflrta.  Canada  T2P  2P9. 
Repraaaatathre:  Ray  F.  Koby,  PX).  Box 
tsar,  Craat  Palls.  MT  59401.  406-452- 
641S.  TtanaportiBg  nosmetcdlic 
minerah,  between  ports  of  entry  on  the 
International  Boundary  line  between  the 
VS,  and  Canada,  on  the  one  hand.  and. 
on  the  other,  points  in  NY  and  VT. 

MC  144643  (Sub^).  filed  April  3a 
1982.  AppliGKBt  GRACE 
DISTRiBUnON  SBIVKXS,  INC.  PXX 
Bm  30(VO«caa,  SC  29334. 
Repreaoatadve:  Paol  M.  OameU,  235 
Peaofatrae  Street  NE,  1200  Adanta  Gas 
Ught  Tewar  Atlanta.  GA  30303. 404- 
522-2S2Z.  Transporting  genera/ 
commodities  (except  classes  A  and  B 
expkiaivaa  and  household  gooda). 
betweee  points  in  the  U.S.  (except  AK 
and  HI),  under  oontinoing  coBlract(s) 
with  UnitMl  Forwarding,  faic.  of  Omaka, 
NE. 

MC  l«Se4t  (Su^IT),  filed  Aprfl  2f. 
1982.  ApfttoMt  ZEBLAND  FARM 
SGKVICB&  INC.  248B  MA  Ava, 
ZeelaMl  MI  4M64.  AainBeaaatim 
|aaaai(.Maai  UOOBaak  of  Laiwk« 


BIc^  Lansing.  MI  46833.  S17-482-240a 

Transporting  fertilizer  and  fertilizer 
materiqls,  between  points  in  MI.  WI.  IL 
IN,  and  OR 

MC  145723  (Sub-2).  filed  April  29, 
1982.  Applicant:  H  ft  M.  TRUCKING 
CO..  Box  173.  Clinton.  IL  61727. 
Representative:  Michael  W.  O'Hara.  300 
Reisch  Bldg..  Springfield.  IL  62701.  217- 
544-5468.  Transporting  chemicals,  paper 
products,  and  printed  matter,  between 
points  in  the  U.S.  (except  AK  and  HI), 
under  caaUmdog  contract(8)  with 
Wallace  Computer  Services.  Inc.,  of 
Clinton.  IL. 

MC  14S77S  (Sab-1^  filed  May  6, 1982. 
Applicant  KIRK  BROS. 
TRANSPORTATION.  INC  800 
Vandeaaark  Rd,  SUney,  OH  45385. 
Repreeeolative:  A.  Charles  TeU.  100  E. 
Broad  SU  Cohimbas.  OH  43215.  (614) 
22B-1S4L  Tnnspoiting  food  and  related 
products,  between  points  in  WL  on  the 
one  hand.  aad.  on  the  other,  points  in 
the  U.S  (except  AK  and  HI). 

MC  146S72  (S«b-4).  filed  April  28, 
1982.  Applicant  CHARLES  SEATON, 
d.b.a.  SEATON  TRUCKING  COMPANY. 
1560  North  Sandburg  Village,  Chicago, 
IL  606ia  Repteaentative:  )oel  H.  Steiner, 
29  South  LaSalle.  Suite  905,  Chicago,  IL 
60603.  812-236-0375.  Tran^wrting  scrap 
atateriah  and  paper  board,  between 
points  in  AR.  JL,  IN.  IA.  KY,  ML  MO. 
OH.  TN.  aad  MO. 

MC  1479U  (Snb-4),  filed  May  a.  1982. 
ApplicMt  JOHN  R  TOY  ANT,  db.a.  J. 
B.  TRANSiOKTAnON.  714  Pine  Ct 
Martinez,  CA  94S5S.  Representative: 
Richard  B.  Maoey.  HW  W.  March  La, 
A-a,  Stockton,  CA  SSSOT.  209-851-8227. 
TransportiBg  petm/ema  products  and 
hot  wax,  betarean  points  in  Contra 
Costa.  Maria,  and  Los  Angles  Counties. 
CA,  oo  tka  one  hand.  and.  on  the  other. 
Phoenix.  AZ.  under  oontiniring 
contiacl(a4  v"^  Neboa  Candles,  bic  of 
Phoenix.  AZ. 

MC  14MK^idsS).  filed  May  B,  1962. 
AppOcaaO:  UNIVBRSTTY  OORP,  P.O. 
Box  ZSai.  ODhBdMB.  OH  43216. 
Representative:  Oavid  A  Turano.  100  E. 
Broad  St,  Oakahaa,  Ofi  43215.  814- 
228-1S41.  IVaaipartiBg  genera/ 
comotocMaa  ^except  dasaes  A  and  B 
exptoetvea,  fcaaaabaU  geods,  and 
oonnaodMiea  <b  Wk),  between  point*  in 
OK  on  the  one  kaod  and.  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  152363  (SiAhS).  filed  April  2a 
1962.  Applfcaal:  CJCM.  ENTERPRISES. 
INC.  Sotte  46. 27Pra4Bce  Dr, 
Cindanalt,  OH  «S«S.  Representative: 
lohn  L  Maiajla  ^mm  addraaa  as 
appMoaat}  «S-«a,9li6.  Tkauportiiiv 
rrrrft  rwa— dWw  as  ■■  &uaM  ia  oi 
used  br— — taBtwawand  dfatiibalw* 


of  insulation,  iwtween  peiats  in  IN  and 
OH.  on  the  one  hand  and.  on  the  other, 
those  points  in  the  U.S.  in  aad  east  of 
ND.  SD.  NE.  KS.OK.  andTX. 

MC  152593  (Sub-2),  filed  May  6, 1982. 
AppUcant  MARTVS  AUTO  SERVICE,  - 
INC  314  S£.  10th  SL.  Dania,  FL  33004. 
Representative;  Richard  B.  Austin.  320 
Rodiester  Bldg,  8390  N.W.  53rd  St. 
Miami.  FL  33166.  (305)  S92-0036. 
Transporting  used  motor  vehicles, 
between  points  in  FL  on  the  one  hand 
and.  on  the  other,  points  in  AL.  CT,  DE, 
FL.  GA.  MD,  MA.  N).  NT,  NC  PA  RL 
SCVAandDC 

MC  153003  (Snb-3).  filed  May  7, 1982. 
Applicant  OKLAHOMA  INTERSTATE 
LINES,  WC,  1608  North  32nd  St.,  P.O. 
Box  1372.  Muskogee,  OK  74401. 
Representative:  Thomas  A  Stroud  109 
Madison  Ave,  MempUs,  TN  38103.  (901) 
676-5eoa  Transporting  buffding 
materials,  metal  products,  commodities 
which  because  &f  their  size  or  weight 
require  the  use  of  special  handling  or 
equipment,  and  se^ propelled  vehicles 
weighing  more  than  15,000  pounds, 
between  points  in  AL  AR.  CA  CO,  GA 
L\.  IN,  IL  KS,  KY.  LA.  MS.  ML  MN.  MO. 
NE,  NM.  NV.  OH.  OK.  PA  TN.  TX,  UT. 
andWY. 

MC  153092  (Sub-1).  filed  May  3, 198Z. 
Applicant  RICHARD  F. 
DeMORMAmiZ,  d.b.a.  DeMo 
TRUCKING.  Bedford  St.  LakeviHe.  MA 
02346.  Representative:  Prank  ].  Weiner, 
15  Court  Square,  Boston.  MA  02108,  617- 
742-3530.  Transporting  lumber  and 
wood  products,  between  points  in  MA 
RL  6ind  CT,  on  the  one  hand,  and,  on  the 
other,  points  in  NY,  NJ,  PA  MD,  DE.  NC 
VA  and  WV. 

MC  153273  (Sub^).  Bled  May  1 1B82. 
Applicant  SCHREIBER  TRANSIT.  INC, 
425  Pine  St.  Green  Bay.  WI  54305. 
Representative:  Jdhn  H.  Sage  (same 
address  as  applicant).  (414-437-7801. 
Transporting  food  and  related  products, 
between  points  in  AZ,  CA  and  UT«. 
under  continuing  ooatract(s)  widi 
Safeway  Stores.  Incorporated  of 
Oakland  CA 

MC  155123  (Sub-1).  filed  May  a  1982. 
Applicant  HIGHTOVTHt  TRUCKS. 
INC..  Highway  81  Wast,  Fort  Madiaoa 
IA  S2B27.  Rsprtaanlatiia.  Richard  O. 
Howe.  600  Habbey  Bldg,  Des  Motoie*. 
L\  50309,  (515)  M4-^S2aL  Transporting 
agricultural  iasecb'ddeB.  fartilizmr.  weed 
killing  compoimds,  and  hamd  apreaden, 
between  points  ia  Lee  Cocaity.  IA  on  the 
one  hand  and.  on  the  otiter.  poiata  te  IL 
MN,  MaandWL 


MC  1S6S8S  (Sab-1).  BfadAprila. 
1982.  ApiiikMatSftSHWIMIFKBgB. 
PXi.  Bex  91  AeadabeB.  NI«6106. 

!  BcNmbv  Koelg.  9n  Wf. 
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Grainsbury  Ave.,  Audubon,  N}  08106. 
609-547-1609.  Transporting  mobile 
homes,  between  points  in  N],  DE,  Kfl}, 
PA,  VA.  OH.  NC,  SC  GA.  KS.  TN.  FL. 
andKY. 

MC155733  (Sub-1).  filed  April  22. 
1982.  Applicant:  TRAIL  BLASERS.  INC.. 
7990  Overland  Rd.,  Boise.  ED  83709. 
Representative:  Timothy  R.  Stivers,  P.O. 
Box  1576,  Boise,  ID  83701.  208-343-3071. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
liousehold  goods),  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
(a)  A.S.C.  Constructors,  Inc.,  and  (b) 
Southwest  Hide  Co.,  both  of  Boise,  ID. 

MC  158793,  filed  May  4, 1982. 
Applicant:  DR.  CULLY'S  CARTAGE 
CO.,  INC..  332-Clubhouse  Lane,  Hunt 
Valley,  MD  21031.  Representative:  Glenn 
M.  Heagerty  (same  address  as 
applicant),  301-666-0140.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  households  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s]  with  (1) 
McCormick  &  Co.,  Inc..  (2)  Dr.  Cully's 
Depot.  Inc..  both  of  Hunt  Valley.  MD,  (3) 
Random  House,  Inc.,  of  Westminister. 
MD,  and  (4)  Noxell  Corporation,  of 
Baltimore,  MD. 

MC  160083,  filed  May  6, 1982. 
Applicant  WAC  TRANSPORTATION, 
INC,  6000  Nelson  Rd.,  P.O.  Box  1002. 
Fort  Wayne,  IN  46801.  Representative: 
Andrew  K.  Light,  1301  Merchants  Plaza. 
Indianapolis,  IN  46204,  (317)  638-1301. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  Allen  County, 
IN,  on  the  one  hand,  and  on  the  other, 
points  in  IL.  IN,  KY,  MI.  and  OH. 

MC  161833,  filed  May  4, 1982. 
Applicant:  MARSON  TRUCKING  CO.. 
317A  Leroy  Ave.,  Molalla,  OR  97038. 
Representative:  Jeff  Marson  (same 
address  as  applicant),  503-829-2700. 
Transporting  forest  products  and  coal 
and  coal  products,  between  points  in 
OR.  on  the  one  hand,  and,  on  the  other, 
points  in  WA  and  CA. 

Volimw  No.  OP3-078 

Decided:  May  18, 1982. 

By  the  Commission.  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 

FF-S95,  filed  May  10. 1982.  Applicant: 
TRIPAR  TRANSPORTATION,  INC.. 
1808  The  Queensway,  Toronto,  Ontario. 
Canada  M8Z  IV6.  Representative: 
Martin  ].  Leavitt  22375  Haggerty  Road, 
P.O.  Box  400.  Northville,  MI  48167,  (313) 
349-3980.  As  a  freight  forwarder 
transporting  general  commodities 
(except  classes  A  and  B  explosives), 
between  points  in  CT,  MA.  NJ.  NY,  and 


RI.  on  the  one  hand,  and,  on  the  other, 
points  in  NY. 

MC  17096  (Sub-3),  filed  May  12, 1982. 
Applicant  DARNALL  TRUCK  SERVICE, 
INC.,  P.O.  Drawer  1346,  Great  Bend.  KS 
6753a  Representative:  William  B. 
Barker,  641  Harrison  St.,  P.O.  Box  1979, 
Topeka,  KS  66601,  (913)  234-0565. 
Transporting  Mercer  commodities, 
between  points  in  AZ.  CO,  KS,  NE,  NM, 
OK,  TX,  and  WY. 

MC  52525  (Sub-13),  filed  May  10. 198Z. 
Applicant:  IOWA  VAN  &  STORAGE 
CO.,  541  S.  Iowa  Ave.,  Ottumwa,  L\ 
52501.  Representative:  Kenneth  F. 
Dudley,  P.O.  Box  279.  Ottumwa,  L\ 
52501.  (515)  682-8154.  Transporting 
general  commodities  (except  household 
goods  and  classes  A  and  B  explosives), 
between  points  in  Appanoose  County. 
lA,  on  the  one  hand,  and,  on  the  other, 
points  in  Polk  and  Wapello  Counties,  LA. 

MC  52914  (Sub-7),  filed  May  6. 1982. 
Applicant:  F  T  L,  INC.,  P.O.  Box  10799, 
Portland,  OR  97210.  Representative: 
Lawrence  V.  Smart,  Jr.,  419  NW  23rd 
Ave.,  Portland,  OR  97210,  (503)  226-3755. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  OR  and  WA. 

MC  102764  (Sub-12),  filed  May  11. 
1982.  Applicant:  ABC,  INC.,  24  Plymouth 
Rd.,  North  Providence,  RI  02940. 
Representative:  James  M.  Bums,  1383 
Main  St.  Suite  413,  Springfield.  MA 
01103,  (413)  781-8205.  Over  regular 
routes,  transporting  passengers  and 
their  baggage  and  express  and 
newspapers  in  the  same  vehicle  with 
passengers,  between  Providence,  RI  and 
Boston,  MA.  serving  all  intermediate 
points:  from  Providence  over  Interstate 
Hwy  95  to  jimction  MA  Hwy  12a  then 
over  MA  Hwy  128  to  junction  of  the 
Southeast  Expressway,  then  over  the 
Southeast  Expressway  to  Boston,  MA. 
and  retiun  over  the  same  route. 

MC  123535  (Sub-41),  filed  May  5, 1982. 
Applicant:  NATIONAL  SERVICE  LINES, 
INC.  OF  NEW  JERSEY,  2275  Schuetz 
Road,  St.  Louis,  MO  63141. 
Representative:  Donald  S.  Helm  (same 
address  as  appUcant)  (314)  569-1161. 
Transporting  non  ferrous  metals  and 
scrap  non  ferrous  metals  between  points 
in  the  U.S..  under  continuing  contract(8] 
with  Monarch  Metals,  Inc.,  of  Toledo, 
OH. 

MC  125635  (Sub-42).  filed  May  10, 
1982.  Applicant  NATIONAL  SERVICE 
LINES,  INC.  OF  NEW  JERSEY,  2275 
Schuetz  Road.  St.  Louis,  MO  63141. 
Representative:  Donald  S.  Helm  (same 
address  as  applicant),  (314)  569-1169. 
Transporting  ferrous  and  non  ferrous 
metals,  between  points  in  the  U.S. 


(except  AK  and  HI),  under  continuing 
contract(s)  with  Metals,  Inc.,  of 
Haleyville,  AL 

MC  126844  (Sub-100),  filed  May  6, 
1982.  Applicant:  R.D.S.  TRUCKING  CO., 
INC.,  1713  N.  Main  Road,  Vineland,  NJ 
08360.  Representative;  Kenneth  F. 
Dudley,  P.O.  Box  279,  Ottumwa,  L\ 
52501,  (515)  682-8154.Transporting 
general  commodities  (except  household 
goods  and  classes  A  and  B  explosives), 
between  points  in  the  U.S.,  under 
continuing  contract(s)  with  Swift 
Independent  Packing  Company,  of 
Cliicago,  IL 

MC  128075  (Sub-45),  filed  May  12. 
1982.  Applicant:  JOHNSRUD 
TRANSPORT,  INC.,  5301  Northeast  17th 
St.,  Des  Moines,  L\  50313. 
Representative:  William  L.  Fairbank, 
2400  Financial  Center,  Des  Moines,  lA 
50309,  (515)  282-3525.  Transporting  food 
and  related  products,  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  Interbake 
Foods,  Inc.,  of  Richmond,  VA. 

MC  133035  (Sub-29),  filed  May  6, 1982. 
Applicant:  DILTS  TRUCKING,  INC., 
Route  1,  P.O.  Box  156,  Crescent,  lA 
51526.  Representative:  Donald  L  Stem. 
Suite  610,  7171  Mercy  Road,  Omaha,  NE 
68106.  (402)  392-1200.  Transporting 
fertilizers,  between  points  in  Jackson 
County,  MO,  on  the  one  hand,  and,  on 
the  other,  points  in  KS,  NE.  and  lA. 

MC  133545  (Sub-9),  filed  May  11, 1962. 
Applicant:  LEMONS  HOUSE  MOVING. 
INC..  1250  Houston  Rd.,  Idaho  Falls,  ID 
83401.  Representative:  Timothy  R. 
Stivers,  P.O.  Box  1576,  Boise,  ID  83701. 
(206)  343-3071.  Transporting  buildings 
and  building  materials,  (1)  between 
points  in  MT,  on  the  one  hand,  and,  on 
the  other,  points  in  ND;  and  (2)  between 
points  in  UT,  on  the  one  hand,  and,  on 
the  other,  points  in  AZ.  CA.  ID,  and  NM. 

MC  134064  (Sub-55),  filed  May  10, 
1982.  Applicant:  INTHISTATE 
TRANSPORT,  INC..  1600  Highway  129 
South,  Gainesville,  GA  30505. 
Representative:  Charles  M.  Williams 
(same  address  as  applicant),  (303)  839- 
5856.  Transporting  (1)  salt  and  salt 
products,  [1)  food  and  related  products, 
and  (3)  such  commodities  as  are  dealt  in 
or  used  by  grocery  and  food  business 
houses,  food  service  companies, 
restaurants,  and  restaurant  suppliers, 
(except  commodities  in  bulk),  between 
points  in  the  U.S.  (except  AK  and  HI). 

MC  134534  (Sub-13),  filed  May  la 
1982.  Applicant:  BASTERRECHEA 
DISTRIBUTING,  INC.,  P.O.  Box  485, 
Gooding,  ID  83330.  Representative: 
David  E.  Wishney,  ".O.  Box  837,  Boise. 
ID  63701,  (208)  336-5955.  Transporting 
(1)  such  commodities  as  are  dealt  in  by 
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grocery  and  food  Inistness  honses, 
between  pointB  in  ID  and  ^om  in  Salt 
Lake  Cotmty,  UT.  on  tfie  one  hand,  and, 
GO  the  oflier,  points  in  AZ,  CA.  CO,  H), 
OR  and  WA:  and  (2)  food  and  rehrted 
products,  between  points  in  Lake 
Comrty,  OR,  on  Sie  one  hand,  and.  on 
the  other,  points  in  CA,  NV,  UT  and 
WA. 

MC  140464  (Sub-108],  filed  May  10, 
1982.  Applicant:  LESTER  COGGINS 
TRUCKING,  INC.  P.a  Box  es.  Fort 
Myers,  PL  39902.  Repreaentative:  Frank 
T.  Day  (same  address  as  applicant ). 
(813)  334-4517.  Traaaporting  )bo</ onrf 
related  ppoductB,  between  poiata  in  OH. 
on  the  one  ImmL  and.  on  tbe  otbec, 
points  in  ttie  U.S.  (except  AiC  and  HU. 

MC  14MM  (Stib-13),  faed  May  1^ 
1982.  Applicant  ACVffi  TRIXIIGNG, 
INC..  108  E.  Main  St..  Newark,  OH 
43055.  Representative:  Fnuik  L.  Cetrary. 
3066  Na  Ster  Rd..  Cokoabas.  OH  43221. 
(614]  450  taw.  TTHOgporXiag  general 
commocktiee  (except  dasaes  A  and  B 
explosives,  hoaaehold  goods  and 
commodities  in  balk),  between  points  in 
the  U.S.  (except  AK  and  HI). 

MC  UaSK  f5ob-6).  filed  May  IS,  1962. 
AppMcaat  HIGHWAY 
TRAI^POKTATiQN  COIbffANY.  Route 
2,  FraedHB  nrfu  HcrBOK.  ME  0440L. 
RepresentativB:  Oarward  L.  HuMphiay 
(same  mUnm  as  appKcant),  (207)  MS- 
3314  Tma^ortiBg iuaiieriBM/ wxkm/ 
relotBd  i^  ftodw^K,  between  ponds  ia 
ME,  NH  VT,  MA.  RL  CT.  NY.  NJ.  DE. 
Mit  PA  OH  WV,  VA,  SC  NC  FL.  GA, 
ALfCY,IN,MI,WLm,TN.MS.TX,LA. 
AR.M0.1A.i«i(aBdDC 

MC  IMSlt  (9ri>-2),  filed  May  M.  1982. 
AppUcaat  I  ft  M  ENTERFIUSES.  LTD, 
5300  HabbeS,  PA  Box  S145,  Des 
MotecB,  IA  DOStS.  Representative: 
Richai^  D.  Howe,  flOO  HnUien  Bklg^  Des 
Moines,  L\  SOSOiL  [SIS]  M4-^S2S. 
Traosportbig  meats,  meal  prodacU.  and 
meat  byprodactM.  and  ortiiciee 
distribvted  by  meaa  pockingbouaes 
(except  enaaodilies  in  beik),  between 
points  u  te  MS.  i/exaepl  AK  and  HI), 
under  ocniliKBinB  aHrtracl(s)  with 
Armoor  ftiod  CnamnBy.  of  Pbueuix.  AZ. 


MC  14»14i  (Snb-T),  filed  May  10,  imz. 
Appficant  TOWER  TRANSPORT.  INC., 
2933  5e.  Qoero  Ave..  Cicero,  IL  OOSSO. 
RepreaentnUve:  Edward  G.  Bazelon,  29 
So.  LaSsaie  St.,  Cfak»go.  IL  0060S,  (SIZ) 
236-93TS.  Tieuspeiting^porfqnrfrefatarf 
products,  (a]  between  ftoae  points  in  (be 
east  of  ND,  SD,  YK,  GO,  OK  and  TX,  and 
(b)  between  poinis  in  CA.  on  tbe  one 
hand,  aoA,  an  4w  cflbar,  thoec  points  ia 
theeastafND.SaNE.CaOICandTX. 

MC  1409SMSub-ig),  filed  May  aa, 
igaa.  Appteatfb  MIDWEST  EASTERN 
TRANSPORT.  INC.,  T81 S.  Mate  St..  P.O. 


Box  im4.  Wdiart  W  4WtS. 

Representative:  TMlip  A.  Renz,  Suite 
200,  Metro  Mdg.  Fort  Wayne,  IN  46802, 
(219)  20-9888.  TranapoHSng  general 
commodHiet  (except  ctesses  A  and  B 
explo^ves,  honsebold  goods  and 
commodities  m  brdk),  between  points  in 
the  U.S.  (except  AK  and  HI),  onder 
continuing  contract(s)  wifli  Heublein. 
Inc..  of  Hartford,  CT. 

MC  147644  (Sub-13).  filed  May  14. 
1982.  Applicant  ]M.C  TRANSPORT, 
INC.,  1719  Potters  Lane,  JeffersonviHe,  TI 
47130.  Representafive:  Gerald  K. 
Gimmel,  444  N.  Frederick  Ave.,  Suite 
200,  Gaithersbuig.  MD  20877,  (301)  840- 
8565.  Transporting  alcoholic  beverages, 
between  points  in  IL  on  the  one  hand, 
and,  on  the  other,  points  in  TX.  LA.  AX. 
and  AZ. 

MC  147644  {Sub-14),  Sled  May  14. 
1982.  Apprioant  J.  M.  C  TRANSPORT. 
INC..  1719  Potters  Lane.  Jefferson,  IN 
47130.  Representative:  Gerald  K. 
Gimmal,  444  N.  Frederick  Ave  Suite 
200.  Gaithersbuig.  MD  20677.  (301)  840- 
8565.  Tranaportiag  wine  and  brandies, 
between  points  in  CA.  on  the  one  hand, 
and,  on  the  other,  points  in  tbe  U.S. 
(except  AK  and  I^ 

MC  148445  (Snb-13).  filed  May  7. 1982. 
Applicant  WLD  TRUCKING 
COMPANY,  a  coiporation.  4527  N.  161b 
St.  Phoenix.  AZ  65064.  Representative: 
PhU  A.  Hammond.  3003  N.  Central,  Suite 
2201.  Ffaoenix,  AZ  JS012,  (602)  266-2224 
Traiuporting  general  coaunoditiea 
(except  classes  A  aad  B  explosives, 
housdiold  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AKandHQ. 

MC  M8885  {Sab-i}.  filed  May  la  1982. 
Applioaat  CLARK  BROS. 
TRANSPOKTAIION.  INC,  1606  Nortii 
30th  Street,  mmkat^mio.  AL  35234. 
Reprascntative:  Robert  E.  Tate.  P.O.  Box 
517.  BveiyecsL  AL  36401.  Transporting 
general  roqunptktiee  (except  classes  A 
and  B  expleaives,  bouaehold  goods  and 
conuBoditiies  in  bolk),  betweea  points  in 
the  U,S.  (exofl^  AK  Mkd  HI). 

MC  1S02K  (Sob^  filed  May  10. 1962. 
Applicant:  LBPKDiO 
TRANSPORTATION  COMPANY,  3740 
Shoshone  St..  Denver.  CO  80211. 
Represantative:  }obn  T.  Wiith,  Suite 
280a  Petro-Lewis  Tower,  717 17th  SL, 
Denver.  CO  80202.  (303)  892-6700. 
Transporting  computers,  computer  parts, 
accessories  and  sup^ties.  between 
points  lB  tbe  0.&  (asanyt  AK  and  HI), 
under  confinulng  ooiitract(s)  with 
Storage  Itehaelaar  GotpnatioD  of 
LouisviUs,  COl 

MC  tSO2«T9a»>40.  ged  May  12.  WBZ 
Aji^icatft  UPRMO 
TRANSPORTATION  COMPANY,  ST40 


Shoabeae  St,  Denvac.  CO  Mni. 
Representative:  John  T.  Wirth.  Suite 
2600,  Petro-Lewis  Tower,  717 17th  St. 
Denver.  CO  OOSO,  (303)  mt-VTVi. 
TranspoMTtiag  atalt  bevetmgee,  b^ween 
points  in  the  U.Sl  (except  AK  and  M). 
under  conttouteg  oow>eol(s|  wMb  Marray 
Bros.  Distributiag  CoofMiqr,  of  Denver, 
CO. 

MC  152244  (Sub-5).  filed  May  3. 1962. 
Applicant  TOTE.  INC.,  Box  538.  Salem. 
SD  57058.  Representative:  CBfford 
Tjaden  (Same  address  as  appUcant), 
(605)  425-2107.  Transporting  genera/ 
commodities  (except  classes  A  and  B 
explosives,  and  household  goods 
between  points  in  SD,  on  the  one  hand, 
and,  on  the  other,  points  in  (be  U.S. 
(except  AX  md  YV), 

MC  152634  (Sub-3),  filed  May  la  1962. 
Applicant  ATLANTIC  VAN  LINES. 
INC..  1205  S.  Carey  St,  Baltimore.  MD 
21230.  Representative:  Dixie  C. 
Newhouse,  1329  Pennsylvania  Ave..  P.O. 
Box  1417,  Hageistowa.  MD  21740:  (301) 
797-6060.  Transporting  office,  bmsiaess 
and  electronic  data  processing 
machinery  and  equipment  between 
Baltimore.  MD,  on  the  one  band,  and,  on 
the  other,  points  in  MD.  WV,  VA.  DE. 
PA  and  DC. 

MC  15277S  (9i^-7).  filed  May  IS.  1062. 
Appbcant  RAM  ROD  TRUCKB4G,  INC.. 
P.a  Box  1127,  Marram,  LA  TOOn. 
Representativs:  Ooaald  B.  MiaiisBa. 
PO.  Box  22686:  )adcsan.  MS  30805:  (801) 
948-882a  Transporting  ^at/dd« 
materiak.  batw— a  points  te  <hc  US, 
under  oontbiahn  oantraot(a)  with 
Associated  Dealers  Supply  of  Metairia. 
LA 

MC  1S4054  f9db-\).  fBed  Aptfl  SJfltt. 
Applicant  WOOD  BROS.  TKANSPGR. 
INC..  2410  Commerce,  IIubMub.  TX 
77014.  Rcpi  esentetl  w:  Dancie  R.  Cappa. 
1300  Main  St.  Suite  1290,  Heeaton,  TX 
77002,  (713)  e5<y-8101.  Tiaaapoiting 
general  commoditiee  (except  clasees  A 
and  B  exptosltea,  buuseboM  goods,  aad 
commodities  in  bulk),  between  points  in 
OK.  NM.  TX,  LA,  and  AR, 

MC  157514,  filed  Fefarnaiy  IB,  1982. 
and  previously  noticed  in  the  Fbdatai 
Register  issue  of  March  2. 19S2.    • 
Applicant  WILLIAM  A.SMnH  306  E. 
Maumee,  Adrian.  MI  48221. 
Representative:  lames  R.  NeaL  U80 
Bank  of  I.anBing  Bldg..  1  jmsJug.  MI 
48933.  t517)  482->2400.  Tnxaifa^dn^food 
and  relatad prodacta,  (1}  between  points 
in  Hillsdale  County.  ML  on  Ht*  one 
hand,  and,  on  the  olber.  poisfts  bi  CT. 
DE.  EU  Di  KY.  MB.  bfll.  MA.  M.  blO, 
NH,  Y^  NT.  OK  PA.  n.  VT.  VA  < 
WV  and  (Q  between  polB^ 
County.  MA,  «n  ^  one  band,  and,  en 
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the  other,  points  in  IL,  IN,  MI,  OH  and 
WI. 

Note. — ^The  purpose  of  this  republication  is 
to  correctly  reflect  the  territorial  descriptions. 

MC  160664,  filed  May  10, 1982. 
Applicant:  REDWAY  CONTRACT 
CARRIER  CORPORATION.  500 
Industrial  Lane.  Prairie  View,  IL  60069. 
Representative:  Paul ).  Maton,  10  S. 
LaSalle  St.,  Rm.  1620;  Chicago,  IL  60603; 
(312)  332-0905.  Transporting  food 
products,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  dontinuing 
contract(s)  with  Ocean  Spray 
Cranberries,  Inc.,  of  Kenosha.  WI. 

MC  160785  {Sub-2).  filed  May  11, 1982. 
Applicant:  CASTAR  TRUCKING.  7840 
"F"  St.,  Omaha,  NE  68127. 
Representative:  James  F.  Crosby,  7363 
Pacific  St.,  Suite  210B,  Omaha,  NE  68114, 
(402)  397-9900.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  and  distributors  of 
machinery  and  communication 
equipment,  between  Omaha,  NE,  on  the 
one  hand,  and,  on  the  other,  points  in 
the  U.S.  (except  AK  and  HI). 

MC  160955,  (Sub-1),  filed  May  10, 1982. 
Applicant:  PET  POULTRY  PRODUCTS, 
INC.,  Market  St.,  P.O.  Box  128, 
Bridgeville,  DE  19933.  Representative: 
Ellwood  L.  Hunsberger,  P.O.  Box  232, 
Bridgeville,  DE  19933,  (302)  349-5345. 
Transporting  food  and  related  products, 
between  points  in  the  U.S.  (except  AK 
and  HI),  under  continuing  contract(s) 
with  Delagra  Corp.  of  Bridgeville,  DE. 

MC  160975,  filed  May  13, 1982. 
Applicant:  KUHLMAN  BROS.,  INC.,  W. 
245  Park  Lane.  Post  Falls,  ID  83854. 
Representative:  Ronald  J.  Kuhlman,  E. 
3520  16th,  Post  Falls,  ID  83854.  (208)  773- 
9853.  Transporting  treated  and  untreated 
poles  and  piling,  between  ports  of  entry 
on  the  International  Boundary  line 
between  the  U.S.  and  Canada  in  WA, 
ID,  MT,  and  ND,  on  the  one  hand,  and. 
on  the  other,  points  in  WA.  ED,  MT,  ND, 
SD,  NE.  WY,  CO,  UT,  AZ.  NV,  NM,  OR. 
and  CA,  under  continuing  contract(s) 
with  B.  J.  Carney  &  Co..  Ltd.  of  Spokane, 
WA. 

MC  161935,  filed  May  10, 1982. 
Applicant:  KNAPP  OIL  CO. 
TRANSPORTS,  INC.,  Drawer  2.  Xenia, 
IL  6289§.  Representative:  Robert  T. 
Lawley,  300  Reisch  Bldg.,  Springfield,  IL 
62701,  (217)  544-5468.  Transporting 
petroleum  products,  between  points  in 
Posey  County,  IN  and  Cape  Girardeau 
Coimty,  MO,  on  the  one  hand,  and,  on 
the  other,  points  in  that  part  of  IL  on  and 
south  of  U.S.  Hwy  50. 

MC  161944,  filed  April  29, 1982. 
Applicant:  EUZABETH  A.  HUMPHREY, 
d.b.a.  NOVEMBER  TRANS..  Rt.  2  Box 
140  AA  Canaan  Rd.,  Hampden,  ME 


04444.  Representative:  (same  as  above), 
(207)  862-4003.  Transporting  (1) 
foodstuffs  and  by-products,  between 
points  in  the  U.S.,  under  continuing 
contract(s)  with  Potato  Service,  of 
Presque  Isle,  ME;  and  [1)  pulp,  paper, 
and  by-products,  between  points  in  the 
U.S.,  under  continuing  contract(s)  with 
Lincoln  Pulp  &  Paper,  of  Lincoln,  ME. 

MC  161945,  filed  May  10, 1982. 
Applicant:  TRANS-MIDWEST,  INC.. 
1750  So.  Greeley,  Stillwater,  MN  55082. 
Representative:  Val  M.  Higgins,  1600 
TCF  Tower,  121  So.  8th  St.,  Minneapolis, 
MN  55402,  (612)  333-1341.  Transporting 
petroleum,  natural  gas  and  their 
products,  between  points  in  the  U.S., 
(except  AK  and  HI),  under  continuing 
contract(s)  with  Croix  Oil  Co.  of 
Stillwater,  MN. 

MC  161965,  filed  May  12, 1982. 
Applicant:  BULK  PETROLEUM 
HAULERS  INC.,  246  S.  Grand  St., 
Hammonton,  NJ  08037.  Representative: 
John  F.  Brancato,  Sr.,  707  Moss  Mill  Rd., 
Hammonton,  NI 08037,  (609)  561-8646. 
Transporting  petroleum  products, 
between  Hammonton,  NJ,  and  points  in 
PA  and  DE 

MC  161994,  filed  May  13, 1982. 
Applicant:  BANJO  &  BUS,  INC.,  9100 
Harold  Dr.,  St.  Louis.  MO  63134. 
Representative:  Richard  Haberstroh 
(same  address  as  applicant],  (314)  423- 
8342.  As  a  broker,  at  St.  Louis,  MO,  in 
arranging  for  the  transportation  of 
passengers  and  their  baggage,  in  the 
same  vehicle  with  passengers,  beginning 
and  ending  at  St.  Louis,  MO,  and 
extending  to  points  in  Carroll  County, 
AR. 

MC  146065  (Sub-4),  filed  April  13, 
1982,  previously  noticed  in  the  Federal 
Register  on  April  27, 1982.  Applicant: 
REDDING  LUMBER  TRANSPORT,  INC., 
P.O.  Box  3306,  Redding,  CA  96049. 
Representative:  Jim  Pitzer,  15  S.  Grady 
Way,  Suite  321,  Renton,  WA  98055;  (206) 
235-1111.  Transporting  (1)  forest 
products,  (2)  lumber  and  wood  products, 
(3)  building  materials,  (4)  roofing,  (5) 
awning  and  coils,  (6)  hot  wagons,  and 
(7)  roofing  machinery,  between  points  in 
AR,  AZ,  CA,  CO,  ID,  KS,  LA,  MT.  NC, 
ND,  NM,  NV,  OK.  OR,  SD,  UT,  WA,  WI. 
TX,  and  WY. 

Nole.^Thi8  republication  shows  TX,  in  the 
territorial  description. 
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Decided:  May  14, 1982. 
By  the  Conunission,  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 

FF-596,  filed  May  10, 1982.  Applicant: 
DIRECT  CONTAINER  LINE,  INC.,  16225 
Sth.  Broadway,  Gardena,  CA  90248. 
Representative:  Abraham  A.  Diamond, 
29  South  La  Salle  St.,  Chicago,  IL  60603, 


(312)  236-0548.  As  a  freight  forwarder,  iq 
connection  with  the  transportation  of 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
the  U.S.,  on  the  one  hand,  and,  on  the 
other,  ports  of  entry  on  the  International 
Boundary  lines  between  the  U.S.  and 
Canada,  and  between  the  U.S.  and  the 
Republic  of  Mexico. 

MC  96877  (Sub-10).  filed  May  6, 1982. 
Applicant:  YUMA  COUNTY 
TRANSPORTATION  CO.,  P.O.  Box  488, 
Grand  Island,  NE  68801,  Representative: 
Kenneth  F.  Dudley,  P.O.  Box  279, 
Ottumwa,  L\  52501,  (515)  662-8154. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods),  between  points  in 
CO,  LA,  KS  and  NE,  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 

MC  108587  (Sub-35),  filed  April  28, 
1982,  previously  noticed  in  the  Federal 
Register  issue  of  May  11, 1982,  and 
republished  this  issue.*  Applicant: 
SCHUSTER  EXPRESS,  INC.,  48  Norwich 
Ave.,  Colchester,  CT,  Representative: 
Jeremy  Kahn,  Suite  733  Investment  Bldg., 
1511  K  St.  NW.,  Washington,  DC  20005, 
(202)  783-3525.  Transporting  ^e/7eray 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  Boston 
and  Springfield.  MA.  on  the  one  hand, 
and,  on  the  other,  points  in  Cumberland 
Androscoggin;  Oxford,  Kennebec, 
Sagadahoc.  Lincoln,  Knox,  Franklin, 
Waldo,  and  York  Counties,  ME,  and 
points  in  VT.  Note:  Applicant  intends  to 
tack  this  authority  with  its  existing 
authority  at  Boston  and  Springfield,  MA. 

MC  121597  (Sub-7),  filed  May  10, 1982. 
Applicant:  CHICKASAW  MOTOR  LINE, 
INC.,  531  Woodycrest  Ave.,  P.O.  Box 
100904,  Nashville,  TN  37210. 
Representative:  James  Clarence  Evans. 
1800  Third  National  Bank  Bldg., 
Nashville,  TN  37219,  (615)  244-1440. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in^ 
bulk),  between  points  in  Hardeman 
County,  TN,  and  points  in  the  U.S. 
(except  AK  and  HI).  NOTE:  Applicant 
states  it  intends  to  tack  this  authority 
with  its  existing  authority.  Apphcant 
also  seeks  to  cancel  its  Certi^cates  of 
Registration  in  MC-121597  and  MC- 
121597  Sub  4,  to  a  Certificate  of  Public 
Convenience  and  Necessity. 

MC  123476  (Sub-79).  filed  May  10, 
1982.  Applicant:  CURTIS  TRANSPORT. 
INC.,  #23  Grandview  Ind.  Ct.,  Arnold, 


'The  purpose  of  this  republication  is  to  include 
the  Note  concerning  applicant's  Intent  to  tack. 
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MO  63010.  Representative:  David  C. 
Dimit  (same  address  as  applicant),  (314) 
464-1300.  Transporting  paper  and  paper 
products,  between  St.  Louis,  MO,  and 
points  in  Franklin  County,  MO,  on  the 
one  hand,  and,  on  the  other,  points  in 
AR.  MO,  lA.  MN,  WI.  IL.  IN.  MI.  KY.  TN. 
VA.  WV.  OH.  PA,  MD.  NY.  NJ.  NC.  and 
DE. 

MC  128837  (Sub-50),  filed  May  10. 
1982.  Applicant:  TRUCKING  SERVICE. 
INC..  P.O.  Box  229,  Carhnville,  IL  62626. 
-  Representative:  Michael,  W.  O'Hara.  300 
Reisch  Bldg.,  Springfield,  IL  82701,  (217) 
544-5468.  Transporting  food  and  related 
products,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(s)  with  Heinz  USA.  Division  of 
H.  J.  Heinz  Company,  of  Pittsburgh,  PA. 

MC  143776  (Sub-51),  filed  May  11. 
1982.  Applicant:  C.D.B., 
INCORPORATED,  155  Spaulding  Ave.. 
S.E.,  Grand  Rapids,  MI  49506. 
Representative:  C.  Michael  Tubbs  (same 
address  as  applicant).  (800)  253-0527. 
Transporting  electrical  equipment  and 
supplies,  between  the  facilities  of  GTE 
Sylvania  Wiring  Devices,  Incorporated, 
at  points  in  tlie  U.S.  (except  AK  and  HI), 
on  the  one  hand,  and.  on  Oie  other, 
points  is  the  U.S.  (except  AK  and  HI). 

MC  148356  (Sub-3),  filed  May  10, 1982. 
Applicant  STAR  MOTOR  FREIGHT 
LINES,  INC..  3110  N.  Stone,  Colorado 
Springs,  CO  80907.  Representative:  Jack 
B.  Wolfe,  601  E.  18lh  Ave.  #107,  Denver. 
CO  80203.  (303)  861-8046.  Transporting 
general  commodities  (except  classes  A 
^and  B  explosives,  household  goods,  tind 
commodities  in  bulk),  (1)  between 
Pueblo,  CO  and  Raton.  NM,  serving  all 
intermediate  points,  over  Interstate  Hwy 
25  or  combined  U.S.  Hwys  85  and  87,  (2) 
between  Pueblo  and  Trinidad,  CO, 
serving  all  intermediate  points,  and 
serving  points  in  Fremont,  Huerfano, 
Costilla,  and  Las  Animas  Counties,  CO 
as  off-route  points:  fix)m  Pueblo  over 
Interstate  Hwy  25  or  combined  U.S. 
Hwys  85  and  87  to  Walsenburg,  CO, 
then  over  U.S.  Hwy  160  to  junction  CO 
Hwy  12.  then  over  CO  Hwy  12  to 
Trinidad,  and  (3)  serving  all  points  in 
NM  as  off-route  points  in  connection 
with  carrier's  otherwise  authorized 
regular  route  operations. 

Note. — Applicant  intends  to  tack  this 
authority  with  its  existing  operating  rights. 

MC  151407  (Sub-5),  filed  May  10, 1962. 
Applicant:  T  &  T  TRUCKING.  INC.,  274 
N.W.  37th  St.,  Miami.  FL  33127. 
Representative:  D.  Paul  Stafford  Suite 
1125  Frito  Lay  Tower,  P.O.  Box  45538, 
Dallas,  TX  75245,  (214)  (358-3341. 
Transporting  chemicals  and  related 
products,  between  points  in  Dade 
County,  PL,  on  the  one  hand  and,  on  the 
other,  points  in  CA,  OR  and  WA. 


MC  154317  (Sub-1),  filed  May  10, 1982. 
Applicant:  G  AND  J  CARTAGE 
COMPANY,  20532  Pennsylvania  Rd., 
Taylor,  MI  48180.  Representative:  Martin 
J.  Leavitt,  22375  Haggerty  Rd.,  P.O.  Box 
400,  Northville,  MI  48167,  (313)  349-3980. 
Transporting  molds,  conveyors,  controls 
for  conveyors,  andiron  and  steel 
articles,  between  points  in  MI.  OH.  IN, 
BU  PA,  WV,  MD,  TN,  KY.  L\.  and  MO. 

MC  154647  (Sub-1).  filed  May  11. 1962. 
Apphcant:  THE  LENDEL  VINES  CO., 
INC.,  103  Henson  Dr.,  Paris.  AR  72855. 
Representative:  Thomas  V.  Staley.  1550 
Tower  Bldg.,  Little  Rock.  AR  72201,  (501) 
375-0151.  Transporting /ooe/sfu^  and 
related  products,  between  points  in  TX, 
on  the  one  hand,  and  on  the  other, 
points  in  AR,  MO,  LA.  OK,  and  KS. 

MC  161637,  filed  May  6, 1982. 
Applicant  ROBERT  SAMAC,  d.b.a. 
S.S.T.,  905  S.  209th,  Seattle,  WA  98148. 
Representative:  Boyd  Hartman,  P.O.  Box 
3641,  Bellevue,  WA  98009,  (206)  453- 
0312.  Transporting  (1)  salt,  between 
points  in  UT,  on  the  one  hand  and  on 
the  other,  points  in  WA,  (2)  building 
materials,  between  points  in  OR,  WA, 
NV,  AZ,  NM.  UT,  CO.  OK,  NE,  SD,  TX. 
ND,  KS.  and  WY.  and  (3)  iron  and  steel 
articles,  between  points  in  WA,  OR,  ID, 
UT,  CA.  WY.  and  NV. 

MC  161877,  filed  May  7, 1982. 
Applicant  BEN  MGRDICHIAN,  d,b.a. 
BEN  MGRDICHIAN  TRUCKING,  15627 
Wilmaglen  Dr..  Whittier.  CA  90604. 
Representative:  Ben  Mgrdichian  (same    . 
address  as  applicant),  (213)  947-7177. 
Transporting  motor  vehicle  and  boat 
parts  and  accessories,  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  Unique 
Truck  Accessories,  of  City  of  Industry, 
CA. 

MC  161947,  filed  May  10, 1982. 
Applicant  BOBBY  ANTHONY 
JOHNSON,  2747  Rialto  Ave.,  Rialto,  CA 
92376.  Representative:  Bobby  Anthony 
Johnson  (same  address  as  applicant), 
(714)  874-6939.  Transporting  automobile 
parts,  between  points  in  the  U.S.,  under 
continuing  contract(8)  with  Motor  Rim  & 
Wheel  Service,  Inc.,  of  Montebello,  CA. 
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Decided:  May  17, 1982. 
By  the  Commission,  Review  Board  No.  2, 
Members  Carleton,  Fisher,  and  Williams. 

MC  138687  (Sub-8).  filed  May  12. 1982. 
Apphcant  BYNUM  TRANSPORT,  INC, 
4609  Hwy  92.  East  Lakeland  FL  33801. 
Representative:  Thomas  F.  Panebianco, 
P.O.  Box  120a  Tallahassee,  FL  32301, 
(904)  578-1221.  Transporting  building 
and  cons^uction  materials,  between 
points  in  PL.  GA.  and  AL.  on  the  one 


hand.  and.  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI). 

MC  141317  (Sub-7),  filed  May  10. 1982. 
Applicant  HAAG  TRANSPORT.  INC, 
P.O.  Box  125.  Shelbum.  IN  47879. 
Representative:  Donald  W.  Smith.  P.O. 
Box  40248,  Indianapolis.  IN  46240,  (317) 
646-6655.  Transporting  drugs,  chemicals, 
and  pharmaceuticals,  between  paints  in 
Vigo  County.  IN.  on  the  one  hand  and, 
on  the  other,  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(8)  with  Pfizer.  Inc.,  of  Terre 
Haute,  IN. 

MC  143037  (Sub-2).  filed  May  11, 1982. 
Apphcant:  T  &  T  REFRIGERATED 
TRANSPORT,  INC..  2290  W.  Adams, 
Fresno,  CA  93706.  Representative: 
Edward  L  Fanucchi,  2409  Merced.  No.  3. 
Fresno,  CA  93721.  (200)  268-8771. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  grocery  stores, 
between  points  in  CA,  OR.  WA.  ID.  NV, 
AZ.  and  NM. 

MC  158737.  filed  May  11. 1982. 
Applicant  DENNIS  R.  MCLEAN.  d.b.a. 
M  &  N  TRUCKING,  2522  Lillian  Ave., 
Duluth,  MN  55811.  Representative: 
Stephen  F.  Grinnell.  1600  TCF  Tower. 
121  S  6th  St,  MinneapoUs,  MN  55402. 
(612)  333-1341.  Transporting /oo</ a/7(/ 
related  products,  between  points  in  MN, 
on  the  one  hand  and,  on  the  other, 
points  in  MN,  WI  and  the  upper 
peninsula  of  ML 

MC  159707,  filed  May  12, 1982. 
Apphcant  SCARAB 
TRANSPORTATION,  INC.  10  East 
Oregon  Ave..  Philadelphia,  PA  19148. 
Representative:  Richard  Rueda,  135  N. 
Fourth  St,  Philadelphia,  PA  19106,  (215) 
627-1923.  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
department  stores,  between  points  in  the 
U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  The  limited 
Stores,  Inc.,  of  Columbus,  OH. 

MC  161667,  filed  May  10, 1982. 
Applicant  GARY  LINE  SIGHTSEEING 
TOURS,  INC.  626  Valley  HiU  Rd., 
Riverdale,  GA  30274.  Representative: 
Archie  W.  Andrews.  P.O.  Box  1186. 
Eden,  NC  27288.  (919)  627-0555. 
Transporting  passengers  and, their 
baggage,  in  special  and  charter 
operations,  beginning  and  ending  at 
points  in  Rabon  County,  GA,  Macon, 
Jackson  and  Transylvania  Counties,  NC 
and  extending  to  points  in  the  U.S.  in 
and  east  of  MN,  lA.  MO,  AR.  and  LA. 
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Deddad  May  18, 1M2. 
By  the  Commission.  Review  Board  Na  2, 
Members  Carleton.  Fistier.  and  Williams. 

FF-597,  filed  May  13, 1982.  Applicant 
CADDO  INTERNATIONAL.  P.O.  Box 
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3463,  Seal  Beach.  CA  90704. 
Representative:  Alan  F.  Wohlstetter. 
1700  K  St.,  NW..  Washington,  D.C.  20006, 
(202)  833-8884.  As  a  freight  forv/arder,  in 
connection  with  the  transportation  of 
vsed  houaehoJd  goods,  uaaccompanied 
baggage,  uid  used  automobilea, 
between  points  in  the  U.S. 

MC  3677  (Sub-52),  filed  May  Itt  1982. 
Applicant:  WMA  INTERSTATE 
MOTOR  LINES,  INC..  2019  We«t 
Virginia  Ave..  NE.  Washmgton,  DC 
20002.  Representative:  Maxwell  A. 
Howell,  HOC  Investment  Bldg.,  1511  K 
St..  NW..  Washington,  DC  20005.  (202) 
783-7900.  Transporting  passengers  and 
their  baggage,  in  charter  operations, 
between  poiiits  in  the  U.S.  (except  AK 
and  HI],  under  coatinuing  contract(8) 
with  United  States  Travel  Agency.  Inc., 
doing  business  as  East  Coast  Parlor  Car 
Tours,  of  Washington,  DC 

MC  113047  (Sub-13).  filed  May  10, 
1982.  Applicant:  BUANNO 
TRANSPORTATION  CO..  INC.  R.  D. 
#1,  Fort  Johnson,  NY  12070. 
Representative:  Herbert  M.  Carter,  305 
Montgomery  St.,  Syracuse,  NY  13202. 
(315)  472-8845.  Transporting /oof/ one? 
related  products,  between  points  in  the 
U.S..  under  continuing  contract(s)  with 
Life  Savers.  Inc.,  and  Beech  Nut 
Nutrition  Corp..  both  of  Cana joharie. 
NY. 

MC  116227  (Sub-29),  filed  May  13, 
1982.  Applicant:  POLMAN  TRANSFER, 
INC..  Rt.  3  Box  470,  Wadena.  MN  56482. 
Representative:  Robert  P.  Sack.  P.O.  Box 
6010,  West  SL  Paul,  MN  55118. 
Transporting  such  commodities  as  are 
dealt  in  or  used  by  farmers  cooperative 
associations,  between  those  points  in 
the  U.S.  in  and  west  of  WI,  EL,  MO,  AR. 
and  TX,  on  the  one  hand,  and,  on  the 
other,  points  in  the  U.S.  (except  AK  and 
HI). 

MC  144887  (Sub-12).  filed  May  10. 
1982.  Applicant:  R  &  J  TRANSPORT. 
INC.  608  N.  41st  St.  Manitowoc,  Wl 
54220.  Representative:  Michael  J. 
Wyngaard.  150  E.  Oilman  St.,  Madison, 
WI  53703,  (606)  25^-7444.  Transporting 
machinery,  between  points  in  EJoor  and 
Kewaunee  Counties,  Wl,  on  the  one 
hand,  and,  on  the  other,  points  in  th« 
U.S.  (except  AK  and  HI). 

MC  146447  (Sub-29),  filed  May  13, 
1982.  Applicant:  TANBAC,  INC,  2941  S. 
W.  Ist  Terrace,  Ft.  Lauderdale,  FL  33315. 
Representative:  Richard  A.  Austin,  320 
Rochester  Bldg.,  8390  N.W.  53rd.  St., 
Miami,  FL  33166,  (305)  592-003a 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.,  under 
continuing  contract(3)  with  Mobil 
Chemical  Co..  of  Macedon,  NY. 


MC  147067  (Sui>4).  filed  May  13. 1982. 
Applicant:  MACMILLAN  OIL 
COMPANY,  INC  4306  Second  Ave„ 
Des  Moines,  lA  50306.  Representative: 
William  L  Fairfaenk.  2400  Financial 
Center.  Des  Moines,  LA  50309.  (515)  282- 
3525.  TraDsporting  (1)  alcohol,  between 
points  in  Lion  and  Pottawattamie 
Counties.  lA.  on  the  one  hand,  and,  on 
the  other,  points  in  Cook  County,  IL, 
Marion  County,  IN,  and  points  in  MO 
and  NE.  and  (2)  fertilizer,  between 
points  in  Scott  County,  lA,  on  the  one 
hand,  and,  on  the  other,  points  in  IL. 

MC  150836  (Sub-1).  filed  May  la  1982. 
Applicant  JOHN  A  FOWLER,  db.a. 
JOHN  FOWLER  TRUCKING.  Route  4, 
#12  Robin  Dale  Lane.  Burleson.  TX 
7612&  Representative:  A.  Williaai 
Brackett,  623  S.  Henderson,  2nd  Floor 
Fort  Worth,  TX  76104,  (817)  332-4415. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contractfs)  with  Nutritional  Foods,  Inc., 
d.b.a.  Landstrom  Distributors,  of  S.  San 
Francisco,  CA. 

MC  158407  (Sub-2).  filed  May  13, 1982. 
Applicant  COURTESY 
TRANSPORTATION.  INC..  Rt.  16.  P.O. 
Box  281,  Mendon,  MA  01758. 
Representative:  Raymond  A.  Richards, 
35  Curtice  Park.  Webster.  NY  145Sa  1- 
71ft-26&-96M.  Transporting  (1)  roofing 
and  buiiding  materials,  [2)  paper  and 
paper  pnxhtcts,  (3)  flashing,  water  and 
vapor  barriers,  and  (4)  insulating 
materials  and  aluminum  foil,  between 
points  in  the  U.Sm  under  continuing 
contract(s)  with  Glaa  Kraft  Inc.  of 
SlatersviUe.  Rl 
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Decided:  May  18. 1982. 

By  the  Comsyaaiea.  Review  Boafd  No.  2, 
Members  Carleton.  Fisher,  and  Williams. 

MC  133966  (Sub-61).  filed  May  10, 
1982.  Applicant:  NORTH  EAST 
EXPRESS.  INC  P.O.  Box  127. 
Mountaintop.  PA  18707.  Representative: 
Joseph  A.  Keating.  Jr..  121  S.  Main  SL 
Taylor.  PA  18507.  (717)  314-803a 
Transporting  metal  and  plastic  products, 
between  points  in  Lycoming  County.  PA, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  138146  (Sub-3).  filed  May  12, 1982. 
Applicant:  OLYMPIA  TRAILS  BUS 
COMPANY.  INC  Rear  30-118  Port  St. 
Newark,  N|  07106.  Representabve:  Eric 
Meierkoefer.  Suite  1000, 1029  Vermont 
Avenue.  NW..  Wasiiington,  DC  20005. 
(202)  347-9332.  Transporting  passengers 
and  their  baggage,  in  the  sanoe  vehtcie. 
in  charter  and  special  operations,    . 
beginning  and  ending  at  points  in 


Bergen.  Hudson.  Middlesex,  and  Passaic 
Counties,  N).  and  extending  to  points  in 
the  U.S.  (except  AK  and  HI). 

MC  161918,  filed  May  10, 1982. 
Applicant:  SANDIA  TRUCKING,  INC., 
4432  San  M^Ho  NW..  Albuquerque.  NM 
87107.  Representative:  James  C  Ash, 
2524  Vermont  NE,  Albuquerque,  NM 
87110.  (505)  298-7511.  Transporting  meat 
byproducts,  between  points  in  Los 
Angeles  County.  CA  and  points  in  Potter 
County,  TX. 

MC  161946.  filed  May  10, 1982. 
Applicant:  FARMERS  UNION  CO-OP 
TRANSPORT,  d.b.a.  CO-OP 
TRANSPORT.  Stetsonville.  Wl  54480. 
Representative:  Michael  J.  Wyngaard, 
150  E.  Oilman  St,  Madison,  Wl  53703. 
(608)  256-7444.  Transporting 
commodities  in  bulk,  between  points  in 
WI.  on  the  one  hand,  and  on  Ae  other, 
points  in  MN,  lA.  IL.  IN.  MI.  and  SD. 
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Decided:  May  19, 1W2. 

By  the  Conuniaaien,  Review  Board  No.  2, 
Members  Carieton,  Rsher,  and  WilKams. 
(Member  Wilbana  aot  participating.) 

MC  37898.  (Sub-39)  filed  May  12, 1982. 
Applicant-  YOUNGBLOOD  TRUCK 
LINES.  INC..  P.O.  Box  1048.  Fletcher.  NC 
28732.  Representative:  Leonard  S. 
Cassell  (same  address  as  applicant), 
(704)  684-5321.  Transporting  general 
commodites  (except  classes  A  and  B 
explosives,  conunodities  in  bulk,  and 
household  goods),  between  points  in  rtie 
U.S.  (except  AK  and  HI). 

MC  128206  (Sub-a),  filed  May  14. 1982. 
Applicant:  NEWCOMa  BMC  2400  N. 
Monroe.  Albany.  GA  31702. 
Representative:  Robert  Dl  Newcomb 
(same  address  as  applicant).  (192)  883- 
4111.  Transporting  household  goods, 
between  points  in  Dougherty.  Crawford, 
Taylor.  Marion.  Schley.  Webster. 
Stewart  Chattahoochee,  Quitman. 
Baker.  Macon,  Peach,  Houston.  Twigga, 
Talbot.  Bleckley.  Pulaski,  Dodge, 
Wilcox,  Telfair.  Irwin,  Coffee.  Berrien. 
Atkinson.  Lanier,  Lowndes,  Brooks, 
Thomas,  Sumter.  Dooly.  Crisp. 
Randolph.  Terrell  Lee.  Worth,  Turner, 
Ben  HiU,  Clay,  Calhoun.  Tift  Early, 
Mitchell.  Colquitt.  Cook,  Miller, 
Seminole.  Decatur,  and  Grady  Counties. 
GA.  on  the  one  hand,  and,  on  the  other, 
poinU  in  AL,  FL,  NG  SC  TN.  MS.  LA. 
IL.  OH,  IN.  WV.  VA,  KY.  AR.  MO.  and 
DC 

MC  147096  (Sub-10).  filed  May  la 
1982.  AppHcaat:  RABBIT  EXPRESS, 
DIVISION  OF  MADISON  BROTHERS 
DEUVERY  SERVICE.  INC.,  4625 
Highway  80  Bast  Mesquite.  TX  75150. 
Representative:  Floyd  Madison  (same 
address  as  applicant),  (817)  277-5892. 
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Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  OK.  LA.  TX. 
AR,  MS.  TN.  OH.  GA.  AL.  MI  and  MO. 
on  the  one  hand,  and  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  149576  (Sub-15).  filed  May  13. 
1982.  Awilicant  TRANS  AMERICAN 
TRUCKING  SERVICE.  INC..  P.O.  Box 
1247.  Nixon  Station.  Edison.  NJ  0881& 
Representative;  R.  M.  McCraw  (same 
address  as  applicant),  (201)  965-2182. 
Transporting  general  commodities 
(except  (glasses  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  the  U.S.  (except 
AK  and  HI),  under  continuing 
contract(s)  with  Okonite  Co..  of  Ramsey, 
NJ. 

MC  14B576  (Sub-16),  filed  May  14. 
1982.  Applicant:  TRANS  AMERICAN 
TRUCKING  SERVICE  INC.,  P.O.  Box 
1247,  Nixon  Station.  Edison.  NJ  08818. 
Representative:  Ronald  McGraw  (same 
address  as  applicant).  (201)  985-2182. 
Transporting  machinery,  between  points 
in  the  U.S.  (except  AK  and  HI),  under 
continuing  contract(s)  with  The  Wing 
Co.,  ofCranford.  NJ. 

MC  151546  (Sub-1),  filed  May  14, 1982. 
Applicant  CASCADE  TRANSPORT. 
INC.,  P.O.  Box  1128,  Bend,  OR  97701. 
Representative:  David  C.  White,  2400 
SW  Fourth  Ave..  Portland.  OR  97201. 
(503)  226-6491.  Transporting  ge/iero/ 
commodities  (except  classes  A  and  BT 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
OR.  on  the  one  hand,  and.  on  the  other, 
points  in  CA.  ID.  NV.  OR.  and  WA. 

MC  151946  (Sub-4),  filed  May  13. 1982. 
Applicant:  BIG  LAKE  TRANSPORT, 
INC.,  P.O  Box  98.  Charleston.  MO  62834. 
Representative:  Edward  P.  Bocko.  P.O. 
Box  496,  Mineral  Ridge,  OH  44440,  (216) 
652-2789.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  Fairchild 
Camera  and  Instrument  Corp.,  of 
Mountain  View,  CA. 

MC  157906,  filed  May  14, 1982. 
Applicant:  LARRY  J.  TEUBERT,  d.b.a. 
LJ.T.  TRUCKING.  356  Cronk  Rd..  Allen. 
MI  49227.  Representative:  Donald  L 
Lambright.  10  South  Broad  St..  Hillsdale. 
MI  49242.  (517)  437-2200.  Transporting 
grain  products,  between  those  points  in    ' 
MI  on  and  south  of  U.S.  Hwy  96,  on  the 
one  hand,  and,  on  the  other,  those  points 
in  OH  on  and  north  of  Interstate  Hwy 
70. 

MC  156066  (Sub-2),  filed  May  13. 1962. 
Applicant-  5  'T'  EXPRESS.  INC..  9144  E 


400  N.  Van  Buren.  IN  46991. 
Representative:  Gerald ).  Baumann 
(same  address  as  applicant),  (317)  934- 
2368.  Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  Grant  County, 
IN,  Kent  and  Menominee  Counties,  MI. 
and  Cook  County.  U,  on  the  one  hand, 
and.  on  the  other,  points  in  U.S.  (exept 
AK  and  HI). 

MC  159646,  filed  May  14. 1982. 
Applicant:  ENERGY  TRUCKING.  INC.. 
4100  South  500  West  Salt  Lake  City.  UT 
84111.  Representative:  John  T.  Caine. 
2568  Washington  Blvd.,  Odgen.  UT 
84401,  (801)  393-5367.  Transporting 
uranium  bearing  ores,  between  points  in 
Mohave  County,  A21.  on  the  one  hand, 
and,  on  the  other,  points  in  San  Juan 
County,  UT.  under  continuing 
contract(8)  with  Energy  Fuels  Nuclear. 
Inc..  of  Denver  CO. 

MC  160736,  filed  May  13, 1982. 
Applicant:  DAVID  R.  BELL  TRUCKING, 
7718  Kendall  Rd..  Pavilion,  NY  14525. 
Representative:  David  R.  Bell  (same 
address  as  applicant),  (716)  237-5078. 
Transporting  agricultural  fertilizer  and 
soil  conditioners,  (a)  between  the  ports  - 
of  entry  on  the  International  Boundary 
line  between  the  U.S.  and  Canada  on 
the  Niagara  River  in  NY.  on  the  one 
hand.  and.  on  the  other,  points  in 
Monroe,  Livingston,  and  Wyoming 
Counties,  NY.  and  (b)  between  Toledo. 
OH,  Baltimore.  MD.  Wiknington.  DE. 
and  points  in  Shenandoah  County.  VA. 
on  the  one  hand,  and,  on  the  other, 
points  in  Monroe,  Livingston,  and 
Wyoming  Counties,  NY. 

MC  161988.  filed  May  13. 1982. 
Applicant:  ALPHA  CARTAGE  CO.. 
INC..  555  S.  Woodward  Ave.,  Fifth  Floor 
North,  Birmingham.  MI  48011. 
Representative:  Patrick  A.  Moran  (same 
address  as  applicant).  (313)  642-2000. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  in 
bulk),  between  points  in  \he  U.S.  (except 
AK  and  HI). 
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Decided:  May  IZ,  1982. 

By  the  Commission,  Review  Board  No.  3. 
Members  Krock.  Joyce,  and  Dowell. 

MC  36788  (Sub-2),  filed  May  4, 1982. 
Applicant:  DILLONS  BUS  SERVICE, 
INC..  8383  Elvaton  Rd..  Millersville.  MD 
21108.  Representative:  Steven  L 
Weiman,  Suite  200. 444  N.  Frederick 
Ave.,  Gaitiiersbui^  MD  20877.  301-840- 
8565.  Transporting  passengers  and  their 
baggage  in  the  same  vehicle  with 
passengers,  in  special  or  charter 
operations,  beginning  and  ending  at 
points  in  Prince  Georges.  Baltimore, 


Howard.  Queen  Anne  and  Montgomery 
Counties.  MD  and  extending  to  points  in 
the  U.S.  (except  AK  and  HI). 

MC  58189  (Sub-4).  filed  May  6. 19B2. 
Applicant:  ASTRO  EXPRESS,  INC.  41 
Turnpike  Rd.,  Fayville,  MA  01745. 
Representative:  Wesley  S.  Chused,  15 
Court  Sq.,  Boston.  MA  02108  617-742- 
3530.  Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods  and  commodities  in 
bulk),  between  points  in  MA.  on  the  one 
hand,  and,  on  the  other,  points  in  CA. 
CT.  DE.  GA  IL.  IN,  LA.  KS,  KY.  ME.  MD. 
MA  MI.  MN,  MO.  NE.  NH.  NJ,  NY,  NC, 
OH.  OK,  PA  RI,  UT.  VT.  VA  WV,  and 
DC. 

MC  136348  (Sub-7).  filed  May  3. 1982. 
Applicant:  ANTHONY  G.  FRANCIS  and 
JOSEPH  G.  FRANCIS,  d.b.a.  FRANCIS 
WHOLESALE  CO.,  3048  White  Horse 
Rd..  Grelnville.  SC  29611. 
Representative:  Martin  J.  Leavitt  22375 
Haggerty  Rd..  P.O.  Box  400,  Northville. 
MI  48167,  313-349-3980.  Transporting 
such  commodities  as  are  dealt  in  by 
wholesale  and  retail  grocery  stores  and 
supermarkets,  between  points  in  MD, 
V A  NC,  SC  GA  and  PL  on  die  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI). 

MC  139638  (Sub-12).  filed  May  6. 1982. 
Applicant  N.  L  MONTGOMERY.  INC, 
P.O.  Box  626.  Rocky  Mount  VA  24151. 
Representative:  D.  R.  Beeler.  P.O.  Box 
482,  Franklin,  TN  37064,  615-790-25ia 
Transporting  metal  products,  between 
points  in  NC  on  the  one  hand,  and.  on 
Uie  other,  points  in  MD,  OH,  PA  VA 
SC,  GA  and  WV. 

MC  143638  (Sub-8).  filed  May  3. 1962. 
Applicant  JOHNSON'S  TRUCKING, 
INC.,  Route  1.  Box  31.  Inola,  OK  74038. 
Representative:  Michael  R  Lennox.  3925 
N.W.  10th  St.  Box  75613.  Oklahoma 
City,  OK  73147,  405-943-2477. 
Transporting  pig  iron,  between  points  in 
TX,  LA  AR,  MO,  KS,  and  OK. 

MC  144209  (Sub-15),  filed  May  3. 1982. 
Applicant  ERWIN  TRUCKING.  INC, 
4515  North  24tii  St,  Omaha,  NE  681ia 
Representative:  Donald  L  Stem.  Suite 
610.  n71  Mercy  Rd..  Omaha.  NE  68106. 
402-392-122a  Transporting  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  and  distributors  of  paint 
and  related  products,  between  point*  in 
tiie  U.S.  (except  AK  and  HI),  under 
continuing^contract(8)  with  Sherwin 
Williams  Company  of  Cleveland.  OH. 

MC  146068  (Sub-13),  filed  April  26 , 
1982.  Applicant  CONSOLIDATED 
CARRIERS  INTERNATIONAL 
TRANSPORT  CORPORATION.  P.a 
Box  5005.  Florence.  SC  29502. 
Representative:  Robert  E  Walker.  915 
Pennsylvania  Bldg..  425 13di  St,  NW, 
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Washington.  DC  20004.  (202)  737-1030. 
Transporting  general  commodities 
(except  classes  A  and  B  expiosivea. 
hous^eld  goods  and  commodities  in 
bulk),  between  points  in  Bristol  County, 
MA,  Florence  County,  SC  and  points  ia 
FL,  on  the  one  hand.  and.  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  149308  (Sub-23).  Bled  April  30, 
1982.  Appbcant  VICTORY 
FREIGHTWAY  SYSTEM.  INC.  P.O.  Box 
P,  Sellersburg.  IN  47172.  Representative: 
Donald  W.  Smith  P.O.  Box  40248, 
Indianapolis,  IN  46240,  (317)  846-6856. 
Transporting  chemicals  aad  related 
products  between  Kansas  City,  MO. 
Baltimore,  MD,  Los  Angeles,  CA. 
Atlanta,  GA.  and  Chicago.  IL.  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI). 

MC  151508  (Sub-3).  filed  April  29, 
1982.  Applicant:  BARY,  INC,  6001 
Crittenden  Dr.,  P.O.  Box  35354, 
Louisville.  KY  40232.  Representative: 
Jack  Bary.  1303  Blackwood  Ct., 
Jeffersonville.  IN  47130,  (812)  283-7604. 
Transporting  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commodities  la 
bulk),  between  points  in  Floyd  and 
Clarke  Counties.  IN,  and  Jefferson 
County,  KY,  on  the  one  hand,  and,  on 
the  other,  those  points  in  the  U.S.  in  and 
east  of  ND,  SD,  NE,  KS,  OK.  and  TX. 

MC  161598.  filed  April  20, 1982. 
Applicant:  EAST  SIDE  DISTRIBUTORS. 
INC.,  2950  Highway  98.  North,  Lakeland. 
FL  33805.  Representative:  Joseph  A. 
Keating.  Jr„  121  S.  Main  St.,  Taylor,  PA 
18517,  (717)  344-6030.  Transporting /oorf 
and  related  products  between  points  in 
Pinellas  County,  FL,  on  the  one  hand, 
and,  on  the  other,  those  points  in  the 
U.S.  on  and  east  of  a  line  beginning  at 
the  mouth  of  the  Mississippi  River  and 
extending  along  of  the  Mississippi  River 
to  its  junction  along  the  western 
boundary  of  Itasca  County,  MN,  then 
northward  along  the  western  boundaries 
of  Itasca  and  Koochiching  Counties,  MN, 
to  the  international  boundary  hne 
between  the  United  States  and  Canada. 

MC  161789,  filed  May  3, 1962. 
Apphcant  THE  BOSSHART 
COMPANY.  217  North  First  Ave.  West, 
Truman,  MN  5608&  Repressntative: 
Robert  N.  Maxwell.  P.O.  Box  2471, 
Farga  ND  58108.  701-237-4223. 
Transporting  clay,  concrete,  glass  or 
stone  products,  between  points  in  Blue 
Earth,  Brown,  Faribault.  Jackson.  Le 
Sueur,  Lincoln,.  Lyon,  MarUa.  Murray, 
Nobles,  Redwood,  and  Watonwaa 
Counties,  MN,  on  the  one  hand,  and,  oo 
the  other,  pointo  in  IA.  ND,  SD,  and  WL 

MC  161808,  filed  May  3, 198^ 
AppUeanL  DEL  GOEBEL  d.b.a.  DEL 
GOEBEL  TRANSPORT  COMPANY.  P.O. 


Box  476,  Mankatav  MN  50001. 
Representative:  Katkeiios  E.  Sasseviile. 
Suite  400,  806  Third  Ave.  So..  Faigo,  ND 
58103,  701-280-280a  Transporting:  food 
and  reJattd  prothicts,  between  pcMBts  in 
the  U.S  under  conbauing  contract(s) 
with  Honeymead  Products  Company  of 
MankatcMN. 

MC  161128,  filed  May  5, 1982. 
Appticant:  KC  EXPRESS.  P.O.  Box  %8. 
Versailles,  OH  45380.  Representative: 
Krista  D.  Sabler  (same  address  as 
applicant).  5ia-52ft-3309.  Transporting: 
(1)  such  commodities  as  are  used  or 
dealt  in  by  manufacturers  aad 
distributors  of  food  and  related 
products,  between  points  in  the  U.S. 
(except  AK  and  HI),  and  (2) 
transportation  equipment,  between 
points  ia  FL  and  KY  on  the  one  hand, 
and,  on  the  other,  points  in  the  U.S. 
(except  AK  and  HI). 
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Decided:  May  14. 1982. 
By  the  CominiBsioa  Review  Board  No.  3. 
Members  iCrock.  Joyce,  and  DowelL 

MC  46518  (Sttb-M).  Bled  May  6, 1982. 
Applicant  BOSTON-BUFFALO 
EXPRESS,  INC  7200  Fly  Rd..  P.O.  Box 
207,  East  Syracuse,  NY  13057. 
Representative:  Herbert  M.  Canter,  305 
Montgomery  St,  Syracuse,  NY  13202, 
(312)  472-a84&  Transporting:  general 
commodities  (except  classes  A  and  B 
explosives,  household  goods,  and 
commodities  in  bulk),  between  points  in 
CT.  MA,  ME.  NH  NY,  RL  and  VT. 

MC  144860  (Sab-«),  Bled  April  19, 
1982.  Applicant  SCOTT  PALLETS,  WC, 
P.O.  Box  341,  Ameha.  VA  23002. 
Representative:  Jo  Anne  Scott  (same 
address  as  applicant).  804-561-2514. 
Transporting  (1)  rubber  products,  under 
continuing  coatract(s)  with  Dick's  Place, 
Inc.  of  Amelia.  VA.  and  (2)  steel 
products,  under  continuing  cantract(s) 
with  Brenco,  Inc.  of  Petersburg.  VA,  and 
The  Hon  Company  of  Chester.  VA, 
between  points  in  the  U.S. 

MC  140199  (Sub-14).  Bled  May  6. 1962. 
Applicant:  FRONTIER  EXPRESa 
INCORPORATED,  d.b.a.  D  &  M 
TRANSPORTATION,  905  S.W.  Second, 
Oklahoma  City,  OK  73109. 
Representative:  G.  Timothy  Armstrong. 
200  North  Choctaw,  P.O.  Box  1124.  El 
Reno,  OK  73036,  (405)  262-1322. 
Transporting;  general  commodities 
(except  classes  A  and  B  explosives, 
household  goods,  and  commoditias  in 
bulk),  between  points  in  OK,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
U.S.  (except  AK  and  HI). 

MC  152509  (Sub'22),  Bkd  May  4, 1962. 
Applicant:  CONTRACT 

transportahon  systems  co„ 

P.O.  Box  5856.  Qeveland.  OH  44101. 


Representative:  Robert  R.  Harris.  1730  M 
St.,  NW,  Soite  501.  WasUngleB.  DC 
20036.  (202)  296-2900.  Transporting: 
general  conunodides  (except  classes  A 
and  B  explosives  and  household  goads), 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  156736,  fited  May  4, 19a2. 
Applican^  PEM-KAY  FURNITURE  CO., 
INC.,  P.O.  Box  595,  Conover,  NC  28613. 
Representative:  William  P.  Farthing,  Jr., 
1100  Cameron-Brown  Bldg.,  Charlotte, 
NC  28204.  (TM)  372-6730.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  GJ.C.  Foam  Corp.,  d.b.a  General 
Foam  Corp.,  of  Paramus,  NJ. 

MC  160199,  filed  April  27, 1982. 
Applicant  COOKE  TRUCKING 
COMPANY,  INC,  Rt  1.  Box  72.  Mt  Airy, 
NC  27030.  Representative:  D.  R.  Beeler, 
P.O.  Box  482,  Franklin.  TN  37064,  (615) 
790-2510.  Transporting  metal  products 
between  Fredericksburg.  VA.  on  the  one 
hand,  and,  on  the  other,  points  in  OH, 
GA,  MA.  PA,  CT.  ML  NC  KY.  FL.  IN,  IL. 
CA.  SC.  TN.  NY.  NJ.  AU  MS.  LA.  and 
TX. 

MC  IMiaa  filed  AprU  27. 1962. 
Applicant  WESTERN  FREIGHT  UNES. 
INC.,  300  Elliott  Ave.  W.  #220,  Seattle, 
WA  98100.  Representative:  Henry  C 
Winters,  12600  S.E.  sath  St,  Suite  200. 
Bellevue,  WA  98006.  (206)  644-210a 
Transporting  bananaa,  between  points 
in  CA,  on  the  one  hand.  and.  on  the 
other,  points  in  AR.  AZ.  CA.  CO.  ID,  IA. 
IL,  KS,  LA.  Ma  MN.  MT,  NE,  NM,  NV. 
ND,  OK,  OR,  Sa  TX,  UT,  WA.  Wl  and 
WY. 

MC  161846.  filed  May  6, 1962. 
Applicant  A.B.  &  W.  TRUCKING 
CORPORATION,  7801  Poplar  W^  Lane, 
Clinton,  MD  20735.  Representative: 
Steven  L  Weiman,  Suite  200,  444  N. 
Frederick  Ave.,  Gaithersburg.  MD  20877. 
301-840-8666.  Transporting  general 
commodities  (except  classes  A  and  B 
explosives,  houselwld  goods  and 
commodities  in  bulk),  between  points  in 
AL.  AZ,  CA,  CO,  CT,  DE.  FL.  GA,  IL,  KY, 
MA.  ME,  Ma  Ktt4.  MO,  MS,  NC  NH.  N|, 
NY.  OH  PA.  RL  SC  TN,  TX.  VA.  VT, 
WV.  and  DC. 

MC  161868,  filed  Mav  6. 1982. 
Apphcant:  HICKS  MOVING  * 
STORAGE.  INC..  2262  Sooth  Tamiami 
Trail  Venice,  FL  33695.  Representative: 
Herbert  Alan  Dnbin,  818  Connecticut 
Ave.,  NW.,  Washington,  DC  20006,  (202) 
331-3700.  Transporting  household  goods, 
between  points  in  FL,  on  the  one  hand, 
and.  on  the  ottwr.  points  \a  AL.  GA.  MS, 
NCSCandTN. 
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Decided:  May  17, 1982. 
By  the  Commission,  Review  Board  No.  3, 
Members  Krock,  Joyce,  and  DowelL 

MC  41098  (Sub-78),  filed  May  la  1982. 
Applicant:  GLOBAL  VAN  LINES.  INC.. 
One  Global  Way,  Anaheim,  CA  92803. 
Representative:  Alan  F.  Wohlstetter, 
1700  K  St  NW..  Washington.  DC  20006, 
(202)  833-8884.  Transporting  ^/leroy 
commodities  (except  classes  A  and  B 
explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.,  under  continuing  contract(s) 
with  Imagic  Inc.,  of  Saratoga,  CA. 

MC  43038  (Sub-500).  filed  May  7, 1982. 
Applicant:  COMMERCIAL  CARRIERS. 
INC.,  20300  Civil  Center  Dr.,  Fourth 
Floor,  Box  CS  5027.  Southfield.  MI  48037. 
Representativea:  Paul  H.  Jones,  29725 
Shacket  Ave..  Madison  Mights.  MI  48071. 
313-352-9200  Transporting 
transportation  equipment,  between 
points  in  the  U.S.  (except  AK  and  HI), 
under  continuing  contract(s)  with 
Volkswagen  of  America,  Inc.  of 
Englewood  Cliffs,  N]. 

MC  108359  {Sub-9).  filed  April  29. 
1982.  Applicant:  EMPIRE  TRAIL  WAYS. 
INC..  67  Chestnut  St,  Rochester,  NY 
14604.  Representataive:  Lawrence  E. 
Lindeman,  4660  Kenmore  Ave..  Suite 
1203,  Alexandria,  VA  22304.  (703)  751- 
2441  Transporting  passengers  and  their 
baggage,  in  special  and  charger 
operations,  beginning  and  ending  at 
points  in  NY  in  and  west  of  Oswego, 
Onondaga,  Cortland,  and  Broome 
Counties,  and  extending  to  points  in  the 
U.S.  (including  AK,  \ta\.  excluding  HI). 

MC  126678  (Sub-2),  filed  May  6. 1982. 
Applicant:  PDQ  VAN  &  STORAGE. 
INC..  P.O.  Box  227,  Marysville,  CA 
95901.  Representative:  Robert  G. 
Harrisoa  4299  )ame8  Dr.  Carson  City. 
NV  89791,  702-882-5649.  Transporting 
general  commodities  (except  classes  A 
and  B  explosives,  household  goods  and 
commodities  in  bulk),  between  points  in 
the  U.S.  (except  AK  and  HI),  under 
continuing  contract(8)  with  Western 
Electric  Company.  Inc.,  of  Greensboro. 
NC. 

MC  127799  (Snb-12).  filed  May  10, 
1982.  Applicant:  LUPPPS  TRANSPORT 
COMPANY.  INC..  Box  101,  Webster 
City,  lA  50596.  Representative:  William 
L  Fairbank.  2400  Financial  Center.  Des 
Moines,  lA  50309.  (515)  282-^525. 
Transporting  petroleum  products 
betweea  St.  Paul,  MN  on  the  one  hand, 
and.  on  the  other.  pointB  ia  lA. 

MC  138080  (Siib-6)  filed  May  10, 1982. 
Applicant  ROCKAWAY  TRUCKING. 
INC..  Rt  46,  Rockaway.  N)  07866. 
Representative:  Dixie  C.  Newhouse, 
1329  Pennsylvania  Ave..  P.O.  Box  1417, 


Hagerstown,  MD  21740,  (301)  797-6060. 
Transporting  (1)  clay,  concrete,  glass  or 
stone  products,  (2)  metal  products,  (3) 
tableware,  (4)  candles,  and  (5)  plastic 
products,  between  points  in  the  U.S. 
(except  AK  and  HI),  under  continuing 
contract(s)  with  Dansk  International 
Designs,  Ltd..  of  Mt  Kisco,  NY. 

MC  139379  (Sub-13),  filed  May  6. 1982. 
Applicant:  LES  MATHRE  TRUCKING. 
INC.,  417  8th  St,  Story  Qty.  L\  50248. 
Representative:  Larray  D.  Knox.  600 
Hubbell  BIdg.,  Des  Moines,  LA  50309, 
(515)  244-2329.  Transporting  food  and 
related  products  between  points  in  IA, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  U.S.  (except  AK  and  HI). 

MC  147648  (Sub-3),  filed  May  5, 1982. 
Applicant:  ROBERT  L  PERKINS,  d.b.a. 
PERKINS  TRANSPORT  SERVICE.  4913 
Maple  St..  Omaha.  NE  68104. 
Representative:  James  F.  Crosby,  7363 
Pacific  St.  Suite  210B.  Omaha.  NE  68114, 
402-558-1743.  Transporting  recreational, 
travel,  converter  vans,  mini-vans,  and 
motor  homes,  between  points  in  the  U.S. 
imder  continuing  contract(s)  with 
Wiimebago  Industries.  In&,  of  Forest 
City.  LA. 

MC  151209  (Sub-2),  filed  April  19, 
1982.  Applicant  GULF  WESTERN 
EXPRESS.  INC.,  P.O.  Box  2853. 
Natchitoches,  LA  71457.  Representative: 
John  G.  Williams,  329  Cane  River  Mall, 
Natchitoches,  LA  71457;  (318)  352-8736. 
Transporting  paper  bags,  paper  and 
plastic  bags,  wrapping  paper,  pulp 
board,  and  related  products,  between 
poinU  in  LA.  TX.  MS.  and  AR.  on  die 
one  hand  and,  on  the  other,  points  in 
the  U.S.,  under  continuing  contract(8) 
with  Westvaco-Bag  Division  of  New 
Orleans,  LA. 

MC  156728.  filed  May  la  1982. 
Applicant  JOHN  J.  HERBST.  d.b.a.  J  &  R 
TRANSPORT,  Box  195, 125  North  3rd 
St.,  Dickeyville,  WI  5380& 
Representative:  Carl  E.  Munson.  469 
Fischer  Bldg.,  P.O.  Box  796,  Dubuque,  L\ 
52001.  319-557-1320.  Transporting 
fertilizer  between  points  in  Jo  Davies 
and  La  Salle  Counties.  IL.  Cedar.  Clinton 
and  Dubuque  Counties.  LA.  on  the  one 
hand,  and,  on  the  other,  points  in  WI. 

MC  158288  (Sub-3).  filed  May  11, 1982. 
AppUcant:  MONTANA 
CONSULTANTS,  INC..  d.b.a. 
TOMAHAWK  TRANSPORTATHDN. 
5400  Laurel  Rd.,  Billings.  MT  59101. 
Representative:  David  A.  Sutherland. 
1150  Connecticut  Ave..  NW..  Suite  400. 
Washington.  DC  20030;  (202)  452-880a 
Transporting  general  commodities 
(except  classes  A  and  B  explosives  and 
household  goods),  between  points  in  the 
U.S..  under  continuing  contract(s)  with 
Champion  International  Corporation  of 
Stamford.  CT. 


MC  160279  (Sub-1),  filed  May  7. 1982. 
Applicant  MBPXL  TRANSPORTATION. 
INC..  P.O.  Box  2519.  Wichita.  KS  67201. 
Representative:  Michael  J.  Ogbom.  P.O. 
Box  8202a  Lincoln.  NE  68501.  (402)  475- 
6761.  Transporting  (1)  food  and  related 
products  under  continuing  contract(s) 
with  Thies  Companies.  Inc  of  Great 
Bend,  KS,  and  (2)  chemicals  and  related 
products  under  continuing  contract(s) 
with  Adhesives  Consultants  Midwest 
Corporation  of  Franklin  Park.  IL. 
between  points  in  the  U.S.  (except  AK 
and  HI). 

MC  161506,  filed  May  11, 1982. 
Applicant  BOB  ANDERSON  TOURS. 
INC..  512  Washington,  Ave..  Woodbine, 
NJ  08270.  Representative:  Jeremy  Kahn, 
1511  K  St,  NW.,  Suite  733  Investment 
Bldg..  Washington.  DC  20005.  (202)  783- 
3525.  Transporting  passengers  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  in  charter  and  special 
operations,  begiiming  and  ending  at 
points  in  Delaware  County.  PA,  and 
Atlantic  and  Cape  May  Counties,  N), 
and  extending  to  points  in  the  U.S. 
including  AK  but  excluding  HI. 

MC  161709.  filed  April  28. 1982. 
Applicant  HARLEY  GOLDSN4ITH.  3- 
1495  Ottokee  SL,  Wauseon,  OH  43567. 
Representative:  James  M.  Burtch,  100  E. 
Kt>ad  SL,  Columbus.  OH  43215, 614- 
228-1541.  Transporting  (1)  clay, 
concrete,  glass  or  stone  products,  (2) 
Metal  products,  and  (3)  machinery, 
between  points  in  ML  on  the  one  hand.  ' 
and,  on  the  other,  points  in  Defiance, 
Fulton,  Henry,  Lucas.  Paulding,  Putnam, 
Williams  and  Wood  Counties,  OH. 

MC  161898,  filed  May  10. 1982. 
Applicant  PROGRESSIVE  TRAVEL. 
INC..  420  Chestnut  St,  Union.  NJ  OTOSa 
Representative:  Jeremy  Kahn.  Suite  733 
Investment  Bldg..  1511  K  SL  NW.. 
Washington.  DC  20005.  202-783-3S2S.  As 
a  broker  at  Union.  NJ.  in  arranging  for 
the  transportation  of  passengers  and 
their  baggage  in  the  same  vehicle  with 
passengers,  in  special  and  charter 
operations,  between  points  in  the  U.S. 
(including  AK  but  excluding  HI). 

MC  1619ia  filed  May  la  1982. 
Applicant  SOUTHWEST  BEDDING 
COMPANY,  INC..  2908  N.  Sixth  St.  Fort 
Smith.  AR  72904.  Representative:  Geoi^ 
Spencer.  7  N.  Block.  Fayetteville,  AR 
72901,  (501)  442-0585.  Transporting  steel 
sofa  mechanisms  and  furniture  between 
points  in  the  U.S.  (except  AK  and  HI), 
under  continuing  contract(s)  with  Ethan 
Allen,  Inc  of  Danbury.  CT. 

MC  161948.  filed  May  la  1982. 
Applicant  M  ft  J  BUS  LINES.  INC.  130 
Ingham  Hill  Rd..  P.O.  Box  767.  Old 
Saybrook.  CT  06475.  RepresentatiTe: 
Palmer  S.  McGee,  Jr..  One  Constitutioa 
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Plaza.  Hartford.  CT  06103,  203-278-1330. 
Transporting  passengers  and  their 
baggage  in  the  same  vehicle  with 
passengers,  in  special  and  charter 
operations,  beginning  and  ending  at 
points  in  New  Haven,  New  London,  and 
Middlesex  Counties,  CT,  and  extending 
to  points  in  the  U.S.  (except  AK  and  HI). 
Agatha  L  Mergenovich. 
Secretary. 

(FR  Doc  82-14177  Filed  »-25-82:  e:4S  ami 
8IUJNQC00E  7inS-01-M 


(I.C.C.  Order  Na  81-A  Service  Date  May  24, 
1982.] 

Rail  Carriers;  Rerouting  Traffic  Under 
Service  Order  No.  1344 

To  An  RaiirtMds 

Upon  further  consideration  of  Second 
Revised  I.C.C.  Order  No.  81  and  good 
cause  appearing  therefor 

It  is  ordered:  I.C.C.  Order  No.  81  is 
vacated.  y 

This  order  shall  become  effective  at 
4:00  p.m..  May  14, 1982,  and  shall  be 
served  upon  the  Association  of 
American  Railroads,  Transportation 
Division,  as  agent  of  all  railroads 
subscribing  to  the  car  service  and  car 
hire  agreement  under  the  terms  of  that 
agreement  and  upon  the  American  Short 
Line  Railroad  Association.  A  copy  shall 
be  filed  with  the  Director.  Office  of  the 
Federal  Register. 

baued  at  Washington,  D.C.,  May  14. 1982. 
Interstate  Commerce  Commission. 
).  Wanen  McFarland, 

Agent 

|FR  Doc  S2-14241  Filed  5-2S-82:  ft45  ua| 
MLLHm  COOe  703»-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

Agency  Fonns  Submitted  for  0MB 
Review 

AQENCY:  International  Trade 
Commission. 

ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C.  Chapter  35).  the 
Commission  has  submitted  a  proposal 
for  the  collection  of  information  to  the 
Office  of  Management  and  Budget  for 
review. 

PURWSe  OF  INFOmMATION  COUECTIONS: 

The  proposed  information  collections 
are  for  use  by  the  Commission  in 
connection  with  Investigation  No.  332- 
142,  The  Impact  of  Foreign>Trade- 
Related  Performance  Requirements  on 
U.S.  Industry  and  Foreign  Investments 
Abroad 


SUMMARY  OF  PROPOSAU  The  following 
summarizes  the  information  collection 
proposal  submitted  to  OMB  for  Inv.  No. 
332-142: 

(1)  Ntmiber  of  forms  submitted:  Three. 

(2)  Title  of  forms:  Questionnaire  for 
U.S.  Producers  of  Chemicals  and  AlHed 
Products;  Questionnaire  for  U.S. 
Producers  of  Office,  Computing,  and 
Accounting  Machines;  Questionnaire  for 
U.S.  Producers  of  Motor  Vehicles  and 
Equipment. 

(3)  Type  of  request:  New. 

(4)  Frequency  of  use:  Nonrecurring. 

(5)  Description  of  respondents: 
Businesses  (U.S.  producers  of  chemicals 
and  allied  products,  ofHce,  computing, 
and  accounting  machines,  or  motor 
vehicles  and  equipment). 

(6)  Estimated  number  of  respondents: 
270. 

(7)  Estimated  total  number  of  hours  to 
complete  the  forms:  4,050. 

(8)  Information  obtained  from  the 
forms  that  qualifies  as  confidential 
business  information  will  be  so  treated 
by  the  Commission  and  not  disclosed  In 
a  manner  that  would  reveal  the 
individual  operations  of  a  firm. 

(9)  Section  3504(h)  of  Pub.  ll  96-511 
does  not  apply. 

ADOmONAL  INFORMATION  OR 
comments:  Copies  of  the  proposed 
forms  and  supporting  docimients  may  be 
obtained  from  Charles  Ervin,  the  USITC 
agency  clearance  officer  (tel.  no.  202- 
523-4463).  Comments  and  questions 
about  the  proposals  should  be  directed 
to  David  Reed,  the  designated  reviewer 
for  OMB  (tel.  no.  202-395-7231).  If  you 
anticipate  commenting  on  a  form  but 
Rnd  that  time  toj>repare  comments  wiU 
prevent  you  fronji  submitting  them 
prompUy  you  should  advise  David  Reed 
of  your  intent  as  soon  as  possible. 
Copies  of  any  comments  should  be 
provided  to  Charles  Erwin  (United 
States  International  Trade  Commission. 
701  E  Street  NW..  Washington,  D.C. 
20436). 

Issued  May  21, 1982. 
By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

|FK  Doc  8Z-143S3  Filed  S-25-82;  8:45  ain| 
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Agency  Forms  Submitted  for  OMB 
Review 

agency:  International  Trade 

Commission. 

action:  In  accordance  with  the 

provisions  of  the  Paperwork  Reduction 

Act  of  1980  (44  U.S.C.  Chapter  35),  the 

Commission  has  submitted  a  proposal 

for  the  collection  of  information  to  the 


Office  of  Management  and  Budget  for 
review. 

PURPOSE  OF  INFORMATION  COLLECTION: 

Pursuant  to  Uie  Tariff  Act  of  1930.  die 
Trade  Act  of  1974  and  the  Agricultural 
Adjustment  Act  of  1933.  the  Commission 
determines  the  impact  of  international 
trade  on  domestic  industries  and 
commodities.  Data  from  questionnaires 
sent  to  U.S.  businesses  provide  part  of 
the  statistical  base  for  the  Commission's 
determinations.  Investigations  can  result 
in  the  imposition  of  import  duties, 
quotas  or  other  forms  of  rehef  to 
domestic  industries. 

SUMMARY  OF  PROPOSAL:  The  following 
summarizes  the  information  collection 
proposal  submitted  to  OMB: 

(1)  Number  of  forms  submitted:  Three. 

(2)  Tide  of  forms:  Sample  Producers'. 
Sample  Importers',  and  Sample 
Purchasers'  Questionnaires. 

(3)  Type  of  request:  Adjustment 
(Change  in  use)— adjustment  to 
information  collection  proposal 
approved  by  OMB  on  June  30. 1981 
(OMB  No.  3117-0016). 

(4)  Frequency  of  use:  Recurring. 

(5)  Description  of  respondents:  U.S. 
businesses  and  farms. 

(6)  Estimated  number  of  respondents: 
5.700  (total,  revised  from  3.400). 

(7)  Estimated  total  number  of  hours  to 
complete  the  forms:  94.000  (total,  revised 
from  51.000). 

(8)  Information  obtained  from  the 
forms  that  qualiRes  as  confidential 
business  information  will  be  so  treated 
by  the  Commission  and  not  disclosed  in 
a  manner  that  would  reveal  the 
individual  operations  of  a  firm. 

(9)  Section  3504(h)  of  Pub.  L  96-511 
does  not  apply. 

ADOmONAL  INFORMATION  OR 
COMMENTS:  Copies  of  the  proposed 
forms  and  supporting  documents  may  be 
obtained  from  Charles  Ervin,  the 
U.SJ.T.C  agency  clearance  officer  (teL 
no.  202-523-4463).  Comments  and 
questions  about  the  proposal  should  be 
directed  to  David  Reed,  the  designated 
reviewer  for  OMB  (tel.  no.  202-395- 
7231).  If  you  anticipate  commenting  on 
the  proposal  but  find  that  time  to 
prepare  comments  will  prevent  you  from 
submitting  them  promptly  you  should 
advise  David  Reed  of  your  intent  as 
soon  as  possible.  Copies  of  any 
comments  should  be  provided  to 
Charles  Ervin  (United  States 
International  Trade  Commission.  701  E 
Street.  N.W.  Washington.  D.C.  20436). 

Issued:  May  20. 1982. 
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By  order  of  th«  CommiMion. 
Kenneth  R.  Maim, 

Secretary. 

[FR  Doc  (2-14334  Filed  5-^5-82:  8:45  wn] 
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(Investigation  No.  337-TA-105] 

Certain  Coin-Operated  Audiovisual 
Games,  and  Components  Tttereof  (Viz, 
Rally-X  and  PAC-MAN);  Termination  of 
a  Respondent  Based  on  a  Settlement 
Agreement 

AQENCV:  International  Trade 
Commission. 

ACTION:  Termination  of  the  investigation 
with  respect  to  respondent  Fernandez 
Fun  Factory,  Inc.,  based  on  a  settlement 
agreement 

SUPPLEMENTARY  INFORMATION: 

Complainant  Midway  Manufacturing 
Co.,  respondent  Fernandez  Fun  Factory, 
Inc.,  and  the  Conmiission  investigative 
attorney  moved  on  January  12, 1982,  to 
terminate  the  investigation  on  the  basis 
of  a  settlement  agreement. 

On  March  24, 1982,  the  Commission 
published  a  notice  in  the  Federal 
Register  requesting  comment  from  the 
public  and  from  interested  Federal 
agencies  regarding  whether  the 
investigation  should  be  terminated  on 
the  basis  of  the  settlement  agreement 
(47  FR  12701).  No  comments  were 
received. 

On  May  17, 1982,  the  Commission 
terminated  this  investigation  as  to 
Fernandez  Fun  Factory  on  the  basis  of 
the  settlement  agreement.  The 
Commission  concluded  that  such 
termination  would  not  adversely  affect 
the  public  interest 

Notice  of  this  investigation  was 
published  in  the  Federal  Register  of  July 
1, 1981  (46  FR  34436). 

Copies  of  the  Commission's  Action 
and  Order  and  all  other  noncon^dential 
documents  filed  in  connection  with  this 
investigation  are  available  for 
inspection  during  official  business  hours 
(8:45  a.m.  to  5:15  p.m.]  in  the  Office  of 
the  Secretary,  U.S.  International  Trade 
Commission.  701  E  Street  NW., 
Washington,  D.C.  20436,  telephone  202- 
523-0161. 

FOR  FURTHER  MIFORMATION  CONTACT 

Scott  Daniels,  Esq.,  U.S.  International 
Trade  Commission,  701  E  Street  NW.. 
Washington,  D.C.  20436,  telephone  202- 
523-0074 


By 


of  the  Commission. 


Issued:  May  18, 19S2. 
Kenneth  R.  MaMm, 
Secretary. 

(FK  Doc.  82-143senM  5-2S-8£  SstS  ai| 
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[Investigation  No.  337-TA-122;  Order  Na  1] 

Certain  Miniature,  Battery-Operated, 
All-Terrain,  Wheeled  Vehicles 

Pursuant  to  my  authority  as  Chief 
Administrative  Law  Judge  of  this 
Commission,  I  hereby  designate  Donald 
K.  Duvall  as  Presiding  Officer  in  this 
investigation  with  the  understanding 
that  a  Recommended  Determination  as 
to  temporary  rehef  will  be  rendered 
forty-five  days  from  the  date  of  _ 
publication  of  the  notice  of  investigation 
in  the  Federal  Register,  if  consistent 
with  due  process. 

The  Secretary  shall  serve  a  copy  of 
this  order  upon  all  parties  of  record  and 
shall  publish  it  in  the  Federal  Register. 

issued:  May  18, 1962. 
DonaU  K.  DuvaU. 

Chief  Administratfve  Lew  Judge. 

(FR  Doc  82-14361  FiM  5-26-82:  MS  an) 
BiLUNO  COOC  7020-02-M 


(Inveetigatlen  No.  337-TA-07] 

Certain  Steel  Rod  Treating  ApiMratue 
and  Components  Thereof;  Denial  of 
Petition  for  Reconsideration 

AOENCV:  International  Trade 
Commission. 

action:  Denial  of  petition  for 
reconsideration. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
the  institution  of  this  investigation  was 
published  in  the  Federal  Register  of 
January  28, 1981  (46  FR  9263). 

The  investigation  concerned  the 
alleged  infringement  of  MS.  Letters 
Patent  3,390,871. 

On  December  la  1981.  the 
Commission,  having  determined  that 
there  was  a  violation  of  section  337  of 
the  Tariff  Act  of  1930  in  the  sale  for 
importation  of  the  subject  steel  rod 
treating  apparatus,  issued  an  exclusion 
order  pursuant  to  section  337(d).  On 
December  30, 1981,  the  U.S.  District 
Court  for  the  District  of  South  Carolina 
found  the  '871  patent  invalid  and 
unenforceable.  The  Commission 
thereupon  revoked  its  determinations  as 
to  remedy,  the  public  interest  and 
bonding,  and  issued  an  order  permitting 
entry  under  bond  pursuant  to  section 
337(e).  the  order  to  remain  in  effect 
pending  the  exhaustion  of  appeal  rights 
from  the  South  Carolina  action. 


Respondents  havejnoved  for 
reconsideration  of  the  Commission's 
determination  as  to  violation  of  section 
337  in  light  of  the  conflicting  findings  of 
the  district  court  as  set  forth  in  the 
court's  opinion  of  February  2, 1982.  After 
review  of  the  record  in  the 
Commission's  investigation  and  the 
district  court's  opinion,  the  Commission 
has  denied  the  petition  for 
reconsideration. 

Copies  of  the  Commission'  Action  and 
Order  and  Memorandum  Opinion,  and 
all  other  public  documents  contained  in 
the  record  of  the  investigation  are 
available  for  inspection  by  the  public 
during  official  working  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  701  E  Street  N.W.,  Room 
161,  Washington,  DC.  20436,  telephone 
(202)  523-0181. 

FOR  FURTHER  INFORMATION  CONTACT 
Warren  H.  Maruyama,  Esq.,  Office  of 
the  General  Counsel,  U.S.  International 
Trade  Commission.  701  E  Street  NW.. 
Washington,  D.C.  20436;  telephone  (2aZ) 
523-0375.  "^ 


By  order  of  the  Conunission. 
Issued:  May  17, 1982. 
Kemetli  R.  Meson. 

Secretary. 

(FR  Doc  82-14364  FOari  5-26-82: 1:45  ai^ 
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(332-140] 

Compettttve  Status  of  Maior  Supply 
Regions  for  Fali-Harvested  Fresh 
White  or  Irish  Potatoes  in  Selected 
Markets 

AQENCY:  International  Trade 
Commission. 

ACTION:  Upon  consideration  of  a  request 
from  the  National  Potato  Council,  the 
Commission  has  scheduled  an 
additional  public  hearing  for 
investigation  No.  332-140  to  be  held 
beginning  at  lOKX)  a.m.,  on  June  24. 1982. 
to  be  continued  on  June  25, 1982,  if 
required,  in  the  Cold  Room.  Room  420, 
State  Capitol  Building,  Boise.  Idaho 
83720.  All  perscms  shall  have  the  right  to 
appear  by  counsel  or  in,  person,  to 
present  information,  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary,  US. 
International  Trade  Commission,  701  E 
Street  NW..  Washington.  D.C  20436,  not 
later  than  noon,  June  18, 1982.  A  heajing 
in  Bangor,  Maine  on  June  30, 1982,  will 
be  held  as  originally  scheduled. 

Notice  of  the  investigation  and 
information  cm  the  Bangor,  Maine 
hearing  were  pubUshed  in  the  Federal 
Register  of  April  7, 1982  (47  FR  14978). 
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By  order  of  the  Commission. 

Issued  May  IB,  1982. 
KmnatfaR.  Mason, 
Secretary. 

(FR  Doc  82-143Se  nM  5-2S-a2:  •:4s  Mj 


[InvwUgatlon  Na  731-TA-90  (Praiminary)] 

Chlorin*  From  Canada 

Detenninatioii 

On  the  basis  of  the  record '  developed 
in  investigation  No.  731-TA-flO 
(Preliminary),  the  Commission 
determines,'  pureuant  to  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a)],  that  there  is  no  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  that 
the  establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  &om  Canada  of 
Chlorine,  as  provided  for  in  item  415.20 
of  the  Tariff  Schedules  of  the  United 
States  (TSUS),  which  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  April  5, 1982,  a  petition  was  filed 
by  counsel  on  behalf  of  Diamond 
Shamrock  Corp.,  Olin  Corp..  and 
Pennwalt  Corp.  with  the  U.S. 
International  Trade  Commission  and 
with  the  Department  of  Commerce 
alleging  that  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  imports  from  Canada  of 
chlorine  which  is  allegedly  being  sold  at 
LTFV.  Accordingly,  the  Commission 
instituted  a  prelindnary  investigation 
under  section  738(a)  of  the  Tariff  Act  of 
1930  to  determine  whether  there  is  k 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  Injured, 
or  is  threatened  with  material  injury,  or 
that  the  establishment  of  an  Industry  in 
the  United  States  is  materially  retarded, 
by  reason  of  the  importation  of  such 
merchandise  into  the  United  States. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  ■ 
conference  to  be  held  in  connection 
therewith  was  given  by  posting  copies  of 
the  notice  in  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission. 
Washington.  D.C.,  and  by  publishing  the 
notice  in  the  Federal  Renter  on  April 
14, 1982  (47  FR 16128).  The  conference 
was  held  in  Washington,  D.C  on  April 
29, 1982,  and  all  persons  who  requested 


*  The  "record"  U  dsAned  tn  f  207.2(1)  of  the 
Commiuion'i  Rule*  of  Pnctioe  and  Procaduie  (47 
FR  6190.  Feb.  10, 1082). 
•CommiMionar  Prank  dlsMotlng. 


the  opportunity  were  permitted  to 
appear  in  person  or  by  counsel. 

Views  of  Ominnan  Bill  Alberger,  Vice 
Chainnan  Michael  J.  Calhoun,  and 
Commissioners  Paula  Stem,  Alfred  E. 
Eckes,  and  Veronica  A.  Haggart 

On  the  basis  of  the  record  established 
in  this  investigation,  we  determine  that 
there  is  no  reasonable  indication  that  an 
industry  in  the  United  States  is  being 
materially  injured  or  threatened  with 
material  injury  by  reason  of  imports 
from  Canada  of  chlorine  allegedly  sold 
at  less  than  fair  value.*  Hie  reasons  for 
our  determination  are  set  forth  below. 

Domestic  Industry 

Section  771(4)  of  the  Tariff  Act  of  1930 
defines  the  term  "industry"  as, 

the  domestic  producers  as  a  whole  of  the 
like  product  or  those  producers  whose 
collective  output  of  the  like  product 
constitutes  a  major  proportion  of  the  total 
domestic  production  of  that  product 

The  term  "like  product"  is  defined  in 
section  771(10)  of  the  Act  as, 

a  product  which  is  like,  or  in  the  absence  of 
like,  most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an  investigation 
under  this  tide. 

The  chlorine  that  is  imported  into  the 
United  States  from  Canada  is  almost 
exclusively  liquid  chlorine.  Chlorine  is 
an  inorganic  chemical  and  one  of  the 
largest  volume  chemicals  produced  in 
the  United  States.  Chlorine  is  produced 
as  gas.  and  it  remains  in  that  state  at 
normal  temperatures  and  pressures. 
Under  low  temperatures  and/or 
elevated  pressures,  chlorine  reaches  ■ 
liquid  state.  Most  chlorine  is  liquified 
before  shipment  because  the  volume  con 
be  reduced  in  the  liquification  process. 
However,  there  are  no  chemically 
discernible  differences  between  the 
Uquid  and  gaseous  chlorine  and  both 
forms  can  be  used  interchangeably. 

We  find  the  like  product  to  be 
chlorine  whether  in  its  liquid  or  gaseous 
state,  therefore,  the  domestic  industry 
against  which  injury  should  be  assessed 
consists  of  the  domestic  producers  of 
chlorine. 

An  argument  has  been  made  by  the 
respondents  during  the  course  of  thie 
investigation  that  injury  should  be 
assessed  with  regard  to  the  profitability 
of  the  chlor-alkali  indestry  and  not 
solely  with  regard  to  the  dilorine 
industry.  The  chlor-alkali  industry 
represents  the  production  of  both 
chlorine  and  caustic  soda.  Chlorine  is 
produced  by  an  electrolytic  charging 
process  which  also  produces  caustic 


soda  and  hydrogen  *  as  co-products.  The 
respondents  argued  that,  since  the 
producers  of  chlorine  produce  both 
chlorine  and  caustic  soda  "by  definition, 
and  not  by  choice  or  by  coincidence,  the 
economic  reality  is  that  they  constitute  a 
single  chlor-alkali  industry."* 

The  respondents  also  claim  that, 
because  there  is  no  separate  production 
process  and  because  there  are  no 
separate  industry-wide  profit  figures 
available,  the  Commission  must  analyze 
injury  to  the  domestic  industry  in  terms 
of  information  on  the  production  of 
chlorine  and  caustic  soda.  The 
respondents  cite  19  U.S.C.  1677(4)(D) 
(section  771(4)(D)  of  the  Tariff  Act  of 
1930)  in  support  of  their  position. 
Section  771(4)(D)  states: 

(D)  Product  Lines — ^The  effect  of  subsidized 
or  dumped  imports  shall  be  assessed  in 
relation  to  the  United  States  production  of  a 
like  product  if  available  data  permit  the 
separate  identification  of  production  in  terms 
of  such  criteria  as  the  production  process  or 
the  producer's  profits.  If  the  domestic 
production  of  the  like  product  has  no 
separate  identity  in  terms  of  such  criteria, 
then  the  effect  of  the  subsidized  or  dumped 
imports  shall  be  assessed  by  the  examination 
of  the  production  of  the  narrowest  group  or 
range  of  products,  which  includes  a  like 
product  for  which  the  necessary  information 
can  be  provided. 

We  have  not  found  the  respondents' 
arguments  persuasive  because  there  are 
data  published  on  an  industry-wide 
basis  concerning  the  chlorine  industry 
alone.  Furthermore,  the  staff  has  been 
able  to  gather  bom  the  domestic 
producers  information  on  the  chlorine 
production  process  and  producers' 
profits  with  regard  to  chlorine.* 
Although  chlorine  and  caustic  soda  are 
coproducts,  there  is  a  point  in  the 
production  process  where  the  chlorine 
gas  is  removed  from  the  reaction  stream. 
Prom  this  point  on,  chlorine  and  caustic 
soda  are  completely  segregated  and 
assume  separate  identities.  Although  we 
received  limited  profit-and-loss  data 
from  the  domestic  industry,  for  the  most 
part  this  was  not  related  to  their 
inability  to  allocate  data  to  their 
chlorine  operations,  but  rather  a  failure 
to  come  forward  with  the  information. 


'Material  retardation  of  the  eitabUahmenl  of  an 
industy  was  not  raised  as  an  issue  in  tills 
investisatlon. 


'The  amount  of  hydrogen  produced  tn  the 
electrolytic  charging  process  is  minimal  In 
comparison  to  chlorine  and  caustic  soda. 

•Post  Conference  Brief  of  C-I-L,  Inc.  and  C-M, 
Chemicals.  Inc.  In  Opposition  to  the  Petltioa  p.  4. 

*Se»  Sodium  Hydroxide.  In  SolutioB  (Uquid 
Caustic  Soda),  from  the  Federal  Republic  of 
Germany,  France,  Italy,  an  tlM  United  Kingdom,  Inv. 
No.  731-TA-8  through  11  (Preliminary),  U.S.I.T.C 
Pub.  No.  10«0  (1980),  tn  that  Investigation,  the 
Commlsiion  relied  on  Information  gathered  with 
r«gard  to  the  production  of  caustic  soda  only.  See 
also  views  of  Vice  Chairman  Bill  Alberger  In  that 
Investlgatloa. 
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Although  we  find  the  domestic 
industry  to  consist  of  all  producers  of 
chlorine  in  the  United  States,  we  have 
considered  the  impact  of  the  LTFV 
imports  on  both  the  overall  market  and 
the  domestic  commercial  chlorine 
market  in  reaching  our  determination  in 
this  investigation. 

Within  the  overall  chlorine  maricet  in 
the  United  States  there  are  two 
submarkets:  the  commercial  market  and 
the  captive  market.  The  captive  market 
accounts  for  approximately  60  percent 
of  the  chlorine  produced.  This  chlorine 
is  consumed  internally  for  the 
production  of  other  products. 
Approximately  40  percent  of  the 
chlorine  produced  domestically  is  sold 
in  the  open  commercial  market^ 

All  of  the  alleged  LTFV  imports  are 
produced  by 

C-I-L  Chemicals,  Inc.  C-I-L's  exports  to 
the  United  States  are  sold  almost 
exclusively  in  the  open  commercial 
market.  Almost  all  of  the  other 
Canadian  imports  are  sold  to  the  captive 
domestic  market.  These  involve 
transfers  between  divisions  or 
subsidiaries  or  between  a  subsidiary 
and  its  parent.  Thus,  it  is  in  the  domestic 
commercial  market  where  the  allegedly 
LTFV  imports  compete. 

No  Reasonable  Indication  of  Material 
Injury  by  Reason  of  LTFV  Imports 

Under  section  733(a)  of  the  Tariff  Act 
of  1930,'  the  Conunission  is  required  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  of  the  merchandise  which  is  the 
subject  of  the  investigation  by  the 
administering  authority.  The  record 
demonstrates  that,  while  there  are 
indications  that  the  domestic  industry 
has  been  experiencing  diiTictilties, 
imports  of  chlorine  from  Canada  which 
are  allegedly  sold  in  the  United  States  at 
less  than  fair  value  are  not  a  cause  of 
material  injury. 

In  making  its  determination  of 
whether  there  is  a  reasonable  indication 
of  material  injury,  the  Commission  must 
consider,  among  other  factors,  the 
volunw  of  imports,  the  effect  of  imports 
on  prices  in  the  United  States  for  the 
like  product,  and  the  impact  of  imports 
of  such  merchandise  on  domestic 
producers  of  the  like  product.* 

U.S.  production  declined  by  12  percent 
from  1979  until  1981,  and  then  dedined 
by  another  14  percent  in  January-March 
1982.  relative  to  production  for  tiie 


corresponding  period  of  1981. '"  In 
contrast,  available  information  indicates 
that  production  capacity  increased  by  3 
percent  from  1979-1981.  Production 
capacity  again  increased  by  3  percent  in 
January-March  1982  relative  to  January- 
March  1981."  As  a  logical  result  of 
increased  capacity  coupled  with 
decreasing  production,  capacity 
utilization  declined  from  approximately 
86  percent  in  1979  to  approximately  64 
percent  in  January-March  1982." 

The  most  current  data  available  on 
the  quantity  of  U.S.  producers' 
shipments  are  published  by  the  Chlorine 
Institute. "These  data  reflect  Uquid 
chlorine  shipments.  **  Shipments  of 
liquid  chlorine  accoimted  for  an  average 
of  49  percent  of  U.S.  production  during 
the  period  under  consideration  and 
declined  throughout  the  period,  thotigh 
not  quite  as  sharply  as  U.S.  production. 
The  quantity  of  Uquid  chlorine  shipped 
declined  from  5.8  million  short  tons  in 
1979  to  5.4  million  short  tons  in  1981,  or 
by  7  percent  The  quantity  of  Uquid 
chlorine  shipped  declined  again,  by  14 
percent,  in  January-March  1982  from 
that  for  the  corresponding  period  of 
1981.  Information  supplied  by  domestic 
producers  in  response  to  the 
Commission's  questionnaires 
demonstrates  similar  trends. 

On  an  aggregated  basis,  the  weighted 
average  unit  value  of  the  commercial 
shipments  of  those  producers 
responding  to  the  Commission's 
questionnaire  declined  from  $100  per 
short  ton  in  1980  to  $80  per  short  ton  in 
January-March  1982,  or  by  20  percent 

Although  no  significant  inventories  of 
chlorine  are  maintained  because  there 
are  tremendous  costs  and  hazards 
related  to  the  storage  of  the  product 
U.S.  producers'  inventories  have 
increased,  both  quantitatively  and 
relative  to  producers'  shipments  during 
the  period  under  consideration." In 
addition,  apparent  U.S.  consumption  of 
chlorine  declined  throughout  the  period 
under  consideration.  Data  available  to 
the  Commission  on  U.S.  employment 
and  wages  showed  generaUy  declining 
trends  during  the  same  period. 


^Statament  of  Pelitlonert  on  Reasonable 
Indication  of  Material  Injury  or  Threat  Thereof,  p.  S. 

•19  U.8.C.  16r3b(a). 

'Tariff  Act  of  1930,  lection  771(7),  19  U.S.C 
1677(7)  (B)  and  (C). 


'•Report  to  the  Commiuion,  p.  A-11. 

"IbW.,p.A-13. 

"Ibid,  p.  A-14. 

"The  CUorlne  Institute  is  a  trade  association  to 
which  a  majority  of  the  domestic  chlorine  producers 
belong.  In  1979,  all  but  Ave  of  the  thirty-six  U.S. 
producers  were  members. 

"These  data  exclude  shipments  of  gaseous 
chlorine  via  pipelines.  Shipments  of  gaseous 
chlorine  have  been  estimated  to  account  for 
approximately  5  percent  of  U.S.  production  of 
chlorine  (see  Report  to  the  Commission,  p.  A-14). 
However,  these  data  do  include  intercompany 
transfers  involving  the  shipment  of  liquid  chlorine. 

"Report  to  the  Commission,  pp.  A-lS-Mi 


Six  producers,  accoimting  for  an 
average  of  19  percent  of  U.S.  producers' 
shipments  of  Uquid  chlorine  in  1981, 
provided  profit-and-loss  data  on  their 
chlorine  operations  to  the  Commis- 
sion. "This  information  indicates  that 
in  the  aggregate,  the  six  firms  providing 
the  information  were  profitable  in  1979. 
but  improfitable  in  1980  and  1981. 
Together,  the  six  firms  earned  an 
operating  profit  of  $1.1  milUon  in  1979. 
which  represented  1.0  percent  of  net 
sales  that  year.  These  firms  sustained 
losses  of  $4.1  miUion  (3.6  percent  of  net 
sales)  and  $8.6  million  (6.3  percent  of  net 
sales),  respectively  in  1980  and  1981. 
The  three  firms  which  suppUed  interim 
data  for  January-March  1982  reported 
an  aggregate  loss  of  $4.2  milUon  (40.6 
percent  of  net  sales)  compared  to  a  loss 
of  $2.0  milUon  (14.9  percent  of  net  sales] 
for  the  corresponding  period  of  1981.  - 

The  ratio  of  cost  of  goods  sold  to  net 
sales  rose  from  91.1  percent  in  1979  to 
96.1  percent  in  1981.  This  indicates  that 
manufacturing  costs  rose  at  a  faster  rate 
than  the  selling  price  of  chlorine  during 
197ft-81." 

Causation 

Section  733(a)  of  the  Tariff  Act  of  1930 
requires  the  Commission  to  determine 
whether  there  is  a  reasonable  indication 
that  an  industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury — 

by  reason  of  imports  of  the  merchandise 
which  is  the  subject  of  the  investigation  by, ' 
the  administering  authority.  (Emphasis 
added). 

We  are  imable  to  find  a  reasonable 
indication  of  injury  tmder  the  statute 
because  any  injury  experienced  by  the 
domestic  industry  is  not  caused  by  the 
allegedly  less-than-fair  value  imports 
from  Canada. 

In  determining  whether  material 
injury  to  an  industry  is  "by  reason  of 
alleged  LTFV  imports,  the  legislative 
history  of  Tide  VII  of  the  Tariff  Act  of 
1930  states  that 

the  Commission  must  satisfy  itself  tiiat  in 
light  of  all  the  information  presented,  there  is 
a  sufficient  causal  link  between  the  less-than- 
fair  value  imports  and  the  requisite  injury. 
ITie  determination  of  the  ITC  with  respect  to 
causation  is,  imder  current  law,  and  wiU  be, 
under  section  735,  complex  and  difficult  and 
is  a  matter  for  the  judgment  of  the  ITC  " 

The  record  indicates  that  although 
imports  of  chlorine  from  Canada 
steadily  increased  from  1979  through 
January-March  1982,  the  market 


"Although  the  data  are  limJted.  this  infoimatioa 
is  the  best  information  available  to  the  CommisskiiL 
"Report  to  the  Commission,  p.  A-24. 
"&  Rep.  Na  249,  setfa  Cong.,  ist  8ms.  78  (U79). 
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penetration  was  minimal.  The  ratio  of 
all  imports  of  chlorine  from  Canada  to 
apparent  U.S.  consumption  increased 
from  1.1  percent  in  1979  to  1.7  percent  in 
1981  and  increased  again  in  January- 
March  1982  relative  to  the  ratio  for  the 
corresponding  period  in  1981.  The  ratio 
of  imports  from  Canadian  producers, 
which  are  unrelated  to  U.S.  producers, 
to  apparent  U.S.  open-market 
consumption  similarly  increased  from 
1979  to  January-March  1982.  Under  the 
circumstances  of  this  investigation, 
these  ratios  never  reached  a  level 
capable  of  causing  an  adverse  impact  on 
the  domestic  producers.  '•  *• 

The  information  on  the  record  with 
regard  to  prices  indicates  that,  on  a 
weighted  average  basis,  there  is  no 
underselling  by  the  Canadians  nor  was 
there  ever  an  established  pattern  of 
underselling.  The  weighted  average 
pric9  for  domestically  produced  chlorine 
declined  irregularly  from  $96  per  short 
ton,  f.o.b.  plant  in  January-March  1980  to 
$75  per  short  ton.  f.o.b.  plant  in  January- 
March  1982.  At  the  same  time,  the  price* 
of  Canadian  imports  were  higher  and 
showed  an  irregular  increase.*'  By  early 
1981,  the  delivered  prices  of  imported 
chlorine  were  substantially  higher  than 
the  f.o.b.  prices  of  the  domestic  buyers.** 
Thus,  the  allegations  that  the  Canadian 
imports  have  suppressed  and  depressed 
the  U.S.  prices  have  not  been 
substantiated. 

We  have  considered  the  allegations  of 
lost  sales  o^ered  by  the  petitioner.  We 
do  not  find  them  sufficient  to  establish 
an  causal  link  between  Canadian 
imports  and  the  domestic  industry's 
difficulties  because  the  lost  sales  were 
isolated  incidents,  primarily  limited  to 
the  municipal  market  which  accounts  for 
only  6  percent  of  the  total  U.S.  chlorine 
market**  Further,  the  last  verified  lost 
sale  occurred  in  June  1981. 

Factors  accounting  for  the  decline  in 
the  domestic  industry  are  the  recession 
and  the  resulting  decline  in  the  demand 
for  chlorine  in  the  housing  and 


"  We  are  unable  to  cite  the  specific  ratio*  as  that 
infonnatlon  ii  confidential. 

"Coinm.  Eckes'  detenninatioa  in  this 
investigation  that  there  is  no  causal  connection 
lietween  alleged  LTFV  imports  and  the  condition  of 
the  domestic  industry  is  based  on  his  assessment  of 
import  penetration  in  conjunction  writh  the  absence 
of  any  underselling,  pattern  of  underselling,  or  any 
significant  lost  sales  as  discussed  in  this  opinion. 

"  We  are  unable  to  disclose  the  weighted  average 
price*  for  the  (Indian  imports  Inasmuch  as  that 
information  is  confidentiaL  '^ 

"The  majority  of  domestic  producers  provided 
the  Commission  only  with  prices.  f.o.b.  their  plants, 
although  delivered  prices  were  also  requested.  The 
Canadian  delivered  prices,  and  the  U.S.  f.o.b.  prices 
are  comparable,  however,  because  the  U.S.  prices 
reflect  sales  involving  purchasers  who  are  close  to 
the  producer  (transcript  of  the  conference,  pp. 
«3M). 

"  Report  to  the  Commission,  p.  A-6. 


automobile  industries  and  the  impact 
that  the  relatively  strong  demand  for 
caustic  soda  has  had  on  the  supply  of 
chlorine.  Because  of  the  coproduct 
relationship  between  chlorine  and 
caustic  soda,  their  supply  and  demand 
are  permanently  interwined.  At  present, 
the  demand  for  caustic  soda  is  relatively 
strong  as  compared  to  the  demand  for 
chlorine.  In  meeting  the  demands  for 
caustic  soda,  chlor-alkali  producers 
necessarily  create  an  oversupply  of 
chlorine  which  results  in  a  drop  in 
chlorine  prices.  Two  factors  cause  a 
rapid  decrease  in  chlorine  prices  under 
these  circimistances.  First,  no  significant 
inventories  of  chlorine  can  be 
maintained  because  of  the  tremendous 
costs  and  hazards  involved  in  strong  the 
product.  Second,  the  high  cost  of 
disposing  of  chlorine  either  by  removing 
it  to  special  dump  sites  for  hazardous 
and  toxic  materials  or  by  recombining  it 
with  caustic  soda  to  form  salt  makes  it 
prohibitive  to  throw  chlorine  away  it 
one  cannot  sell  or  keep  it 

Given  the  failure  of  the  petitioners  in 
this  case  to  demonstrate  a  causal  link 
between  the  alleged  LTFV  imports  and 
any  injury  the  industry  may  be  suffering, 
we  conclude  that  other  causes  are 
responsible  for  the  present  condition  of 
the  domestic  industry.**  Additionally, 
information  gathered  by  the  Commission 
demonstrates  that  any  injtuy  was  not 
due  to  the  subject  imports. 

No  Reasonble  Indication  of  a  Threat  of 
Material  Injury  by  Reason  of  LTFV 
Imports 

Direction  for  determining  whether 
there  is  a  threat  of  material  injury  in 
antidumping  investigations  can  be  found 
in  the  legislative  history  of  the  Trade 
Act  of  1974  and  the  Trade  Agreements 
Act  of  1979.  This  was  recentiy 
elaborated  upon  in  a  Court  of 
International  Trade  opinion  in  Alberta 
Gas  Chemicals,  Inc.  v.  United  States.** 


"Senate  Report,  supra,  note  3  at  75. 

"SIS  F.  Supp  a/0  (Crr  igei).  Chalrmao  Albetgvr. 
Vice  Chairman  Calhoun,  and  Commissioner  Stem 
note  that  in  Alberta  Cat  the  Court  cited  a  section  of 
the  Senate  Finance  report  pn  the  Trade  Act  of  1974. 
(S.  Rep.  No.  1296.  93rd  Cong..  2d  Sess.  180  (1974)). 
The  opinion  states  that  the  Congressional  standard 
for  determining  likelihood  of  injury  was  articulated 
in  this  report.  The  report  explained  that  future 
injury  mast  be:  based  upon  evidence  showing  that 
the  likelihood  is  real  and  imminent  and  not  on  mere 
supposition,  speculation  or  conjecture.  [Emphasis 
added.]  In  1979.  the  Congress  again  made  its  intent 
clear  by  replacing  the  "likelihood  of  injury" 
language  with  language  directing  the  Commission  to 
determine  whether  there  exists  a  "threat  of  material 
injury."  (19  U.S.C.  1873  (1980)).  In  that  regard. 
Congress  indicated  that  there  must  be  "information 
showing  that  the  threat  Is  real  and  injury  is 
imminent,  not  a  mere  supposition  or  conjecture."  (S. 
Rep.  No.  249,  seth  Cong.,  1st  Sess.  88.  899  (1979); 
H.R.  Rep.  No.  »7,  seth  Cong.,  1st  sess  47  (1979)). 
The  Court  interpreted  the  legislative  history  to  mean 


In  Alberta  Gas,  the  Court  reviewed  a 
determination  made  in  a  final 
investigaton.  not  a  preliminary 
investigation.  Undoubtedly,  the  Court's 
decision  in  that  case  offers  instruction  to 
the  Commission  in  evaluating  what 
factors  are  appropriate  for  reaching  a 
determination  based  on  threat  of 
material  injury  in  both  preliminary  and 
final  investigations.  The  instant  case, 
being  a  preliminary  determination, 
involves  the  determination  of  whether 
there  is  a  reasonable  indication  of  a 
threat  of  material  injury  by  reason  of 
LTFV  imports  of  chlorine  from  Canada. 
For  the  reasons  set  forth  below,  we  find 
that  the  facts  do  not  reasonably  indicate 
that  an  industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  alleged  LRFV  imports  of 
chlorine  from  Canada. 

Production  of  chlorine  in  Canada 
increased  significandy  from  1979  to 
1980,  but  has  declined  since  then. 
Canadian  production  increased  from  1.1 
million  short  tons  in  1979  to  1.4  million 
short  tons  in  1980,  or  by  6  percent  but 
then  declined  sUghdy,  by  less  than  1 
percent  in  1961.  Canadian  production 
then  declined  by  7  percent  in  January- 
February  1982  relative  to  that  reported 
for  the  corresponding  period  of  1981.** 

The  capacity  to  produce  chlorine  in 
Canada  increased  significantly  (by  38 
percent)  from  1979  to  1981,  As  far  as  it  is 
known,  capacity  in  Canada  has 
remained  unchanged  since  1981.  In  1961 
total  Canadian  capacity  for  the 
production  of  chlorine  was  only  12 
percent  of  U.S.  capacity.  The  utilization 
of  Canadian  producers'  capacity 
declined  from  92  percent  in  1979  to  78 
percent  in  January-February  1982.** 

The  United  States  is  the  predominant 
market  for  Canadian  exjports.  However, 
as  a  share  of  total  production  of  chlorine 
in  Canada,  exports  to  the  United  States 
declined  from  16  percent  in  1979  to  13 
percent  in  January-February  1982.  U.S. 
importers  reported  that  minimal 
inventories  of  chlorine  were  held  as  of 
March  31, 1982. 

The  factors  that  would  lead  us  to  a 
determination  of  a  reasonable  ihdication 


that  a  determination  of  a  threat  of  material  injury 
should  not  be  based  on  future  events  that  an 
uncertain  or  depend  on  several  contingencies.  A 
determination  of  a  threat  of  material  injury  should 
not  depend  on  a  "mere  p  jss/6/7/(y  that  injury  might 
occur  at  some  remote  future  time." 

In  applying  this  standard  to  the  present 
investigation,  It  should  t>e  clear  that  the  standard 
for  threat  of  material  injury  is  no  diSerent  from  that 
articulated  by  the  Court  in  Alberta  Gaa.  We  are, 
however,  concerned  with  met  not  with  a  final 
showing  of  threat 

"Report  to  the  Commisalon.  p.  27. 

"Ibid. 
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of  threat  of  material  injury  are  not 
present  in  this  case. 

Views  of  Commissioner  Eugene  J.  Frank 

Affirmative — Material  Injury 

On  the  basis  of  the  record 
investigation  No.  731-TA-90 
(Preliminary),  I  determine  that  there  is  a 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  imports  of  chlorine  from 
Canada  which  are  allegedly  sold  at  less 
than  fair  value. 

Overview 

First  I  would  like  to  note  that  the 
statute  and  legislative  history  in  title  VII 
investigations  require  the  Commission  in 
its  prehminary  determinations  for  both 
antidumping  and  countervailing  duty 
investigations  to  exercise  only  a  low- 
threshold  test  based  upon  the  best 
information  available  to  it  at  the  time  of 
such  determination  that  the  facts 
reasonable  indicate  that  an  industry  in 
the  United  States  could  possibly  be 
suffering  material  injury,  threat  thereof, 
or  material  retardation.** 

The  45-day  preliminary  injury 
determination  compressed  time  period 
was,  in  my  view,  intended  by  Congress 
to  screen  out  those  petitions  where  it 
was  readily  apparent,  albeit  based  on  a 
necessarily  incomplete  record,  that  there 
was  no  indication  of  possibly 
establishing  injury  even  with  adequate 
time,  a  thorough  and  fully  developed 
investigation  and  record,  and 
comprehensive  hearing  before  the 
Conunission.  As  Chairman  Alberger 
stated  in  testimony  on  November  12. 
1981,  before  the  House  Ways  and  Means 
Trade  Subcommittee: 

The  "reasonable  indication  of  material 
injury"  standard  is  low  enough  that  it  does 
not  foroe  domestic  industries  to  present  more 
than  a  prima  facie  case  before  there  is  a  fiill 
adjudication. 

Such  a  standard  applies  equally  to 
antidumping  and  countervailing  duty 
investigations  inasmuch  as  the  statutory 
language  is  the  same  and  given  the 
intent  of  Congress  for  the  ITC  to  follow 
the  same  general  practices  in  both  the 
antidumping  and  subsidy  cases. 

Of  course,  it  is  important  to  keep  in 
mind  that  the  Tariff  Act  of  1930  and  its 
legislative  history  are  quire  clear  that 
the  "material  injury"  to  be  ascertained 
in  these  investigations  is  defined  to 
mean  harm  which  is  "not 
inconsequential,  immaterial,  or 
unimportant"."  Section  771(7)(B)  of  the 


**H.R.  Report  No.  96-317, 96tli  Cong.,  lit  Sets.,  p. 
62(1979). 

"Report  on  H.R.  4537  of  the  Senate  Committee  on 
Finance,  p.  8& 


Act  provides  factors  the  Commission 
shall  consider,  among  other  factors: 

(i)  the  volume  of  imports  of  the 
merchandise  which  is  the  subject  of  the 
investigation, 

(ii)  the  effect  of  imports  of  that 
merchandise  on  prices  in  the  United  States 
for  like  products,  and 

(iii)  the  impact  of  imports  of  such 
merchandise  on  domestic  producers  of  like 
products." 

Within  the  context  of  evaluating  the 
volume  of  imports  of  the  merchandise 
which  is  subject  to  the  investigation  and 
its  effect  on  prices,  in  assessing  impact 
in  the  affected  industry,  the  language  of 
the  statute  makes  it  clear  that  economic 
factors  cited  therein  are  not  all-inclusive 
to  wit  "  *  •  •  the  Commission  should 
evaluate  all  relevant  economic  factors 
which  have  a  bearing  on  the  state  of  the 
industry,  including  but  not  limited  to — 
*  *  •  ••  »>  Legislative  history  on  this 
point  is  also  quite  clear 

In  determing  whether  an  industry  is 
materially  injured,  as  that  phrase  is  used  in 
the  bill,  the  ITC  will  consider,  to  the  extent 
permitted  by  information  submitted  to  it  in  a 
timely  manner,  the  factors  set  forth  in  section 
771(7)(C)  and  P)  together  with  any  other 
factors  it  deems  relevant" 

Hiere  is  also  recognition  in  the  Statute 
and  legislative  history  that  discretion 
necessarily  must  be  given  to  the 
Conmiission  to  determine  the 
significance  to  be  assigned  to  a 
particular  factor  within  the  framework 
of  other  facts  of  each  specific  case. 

Neither  the  presence  nor  the  absence  of 
any  factor  listed  in  the  bill  can  necessarily 
give  decisive  guidance  with  respect  to 
whether  an  industry  is  materially  injured,  and 
the  significance  to  be  assigned  to  a  particular 
factor  is  for  the  ITC  to  decide.  " 

It  is  expected  that  in  its  investigation  the 
Commission  will  continue  to  focus  on  the 
conditions  of  trade,  competition,  and 
development  regarding  the  industry 
concerned.  ** 

A  word  on  the  issue  of  causation  is 
pertinent,  because  I  feel  there  is  some 
misunderstanding  about  just  what  is 
required  by  law  in  this  crucial  area  in 
these  preliminary  investigations.  The 
causation  element  is  that  material  injury 
must  be  "by  reason  of  the  subsidized  or 
less-than-fair-value  imports:  the  linkage 
language  "by  reason  of'  directing  an 
examination  of  the  effects  of  such 
imports  on  the  domestic  industry. 
Legislative  history  makes  it  clear  that 
Congress  did  not  intend  for  the 
Commission,  in  examining  whether  a 


»19U.S.C1677(7)(B). 
*'19U.S.Cie77(7MC). 

"Report  on  HJl.  4S37  of  the  Senate  Committee  on 
Finance,  p.  88. 
*»Id.,  and  19  U&C  1677(7)(K). 
"Senate  report,  p.  88. 


causal  link  exists,  to  weigh  the  injury 
which  might  be  incurred  from  sudi 
imports  against  other  factors  which  may 
be  contributing  to  the  overall  injury  to 
an  industry,  although  the  Commission 
should  take  into  account  evidence 
alleging  that  such  harm  which  was 
attributed  to  such  imports  was 
attributable  to  other  factors.  Moreover, 
the  petitioner  is  not  required  to  "bear 
the  burden  of  proving  the  negative"  that 
material  injury  is  in  fact  not  caused  by 
such  other  factors.  Further,  the 
Commission  is  not  required  to  make  any 
precise  mathematical  calculations  with 
respect  to  the  harm  associated  by  other 
factors.  **  Finally,  to  quote  directly  from 
the  House  Report: 

In  short  the  Committee  does  not  view 
overall  injury  caused  by  unfair  competition, 
such  as  dumping,  to  require  as  strong  a 
causation  link  to  unfairly  competitive  imports 
as  would  be  required  for  determining  the 
existence  of  injury  under  fair  trade 
conditions.  ** 

I  would  like  to  emphasize  aD 
important  pwint  namely,  that  the 
Commission's  charge  in  these 
preliminary  investigations  in  evaluating 
the  impact  of  alleged  unfair  imports, 
within  the  fiamework  of  the 
aforementioned  discretion  accorded  it  in 
analyzing  relevant  factors  and 
establishing  a  causation  link,  must  be 
undertaken  within  the  less  rigorous 
standard  that  the  facts  on  the  record 
and  information  available  to  it 
reasonably  indicate  that  the  affected 
domestic  industry  could  possibly  be 
suffering  material  injury,  threat  thereof, 
or  material  retardation. " 

This  less  rigorous  standard  which 
which  was,  as  I  have  said  eariier, 
intended  by  Congress  in  my  view  to  be 
applied  in  a  45-day  compressed  time 
frame  to  screen  petitions  devoid  of  any 
merit  where  there  was  no  indication  of 
possibly  establishing  injury  even  with 
adequate  time,  must  be  applied  with 
caution  and  equity,  not  in  an  arbitrary 
or  capricious  fashion,  with  the  reasons 
set  forth  adequately  documented. 

Reasons  for  Affirmative  Determination 
of  Material  Injury 

The  basic  reasons  for  my 
determination  that  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  of  chlorine  from  Canada  which 
are  allegedly  sold  at  less  than  fair  value 
are  the  following: 


"  Report  of  the  Home  Way*  and  Meant 
Committee  on  HJL  4537.  p.  47. 

"Id. 

"  Having  found  a  reatonabU  indication  of 
material  injury  by  reaion  of  these  importa  in  this 
investigation,  I  did  not  leacfa  tlie  ietue  of  threat 
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1.  The  major  Canadian  exporter  of 
noncaptjve  chlorine  to  the  United  States 
made  bids  and  received  orders  in  the 
United  States  (directly  and  through  its 
U.S.  subsidiary)  at  prices  which  I 
conclude  could  have  been  at  less  than 
fair  value.  The  Secretary  of  Commerce 
should  make  this  final  determination,  if 
the  investigation  should  continue  and 
resolve  these  allegations.  Some  winning 
bids  by  this  Canadian  chlorine  exporter 
were  made  in  the  municipal  sector  of  the 
market  in  such  cities  as  Atlanta.  The 
"net  back"  value  of  some  orders  (after 
deducting  freight  cost)  as  bid  and  won 
by  the  major  Canadian  noncaptive 
chlorine  exporter  do  not  appear  to  cover 
adequately  production  costs.  Quotation 
to  a  large  Canadian  municipality 
appears  to  show  a  much  higher  price 
quotation  for  chlorine  in  the  Canadian 
dty  despite  the  lower  freight  costs  and 
despite  practices  of  absorbing  freight 
cost  in  part.  Even  with  some  absorption 
of  freight  costs  to  meet  U.S.  competitors 
that  have  chlorine  plants  closer  to  the 
municipalities,  it  appears  that  aggressive 
price  competition  caused  sales  at  less 
than  fair  value  into  the  highly  visable 
U.S.  municipal  market. 

I  concluded  that  this  caused  a  price 
rippling  effect  on  chlorine  prices  in  some 
of  the  other  United  States  maiicets 
because  industrial  and  other  customers 
were  freqnently  aware  of  chlorine  prices 
bid  in  the  municipal  markets,  and 
utilized  their  knowledge  of  such  prices 
to  seek  significant  reductions  in  prices 
quoted  to  their  industrial  corporation  if 
these  prices  were  higher.  This 
awareness  is  supported  by  testimony 
and  submissions  provided  in  this 
investigation,  some  of  which  are 
confidential  In  a  period  of  soft  demand 
and  recession,  especially  with  major 
final  product  user  industries  such  as  the 
automotive  and  construction  industries 
really  depressed  (these  industries  use 
products  that  are  produced  from 
chlorine),  there  is  probably  a  very 
inelastic  demand  for  chlorine.  Hence, 
when  prices  decline,  an  increase  in 
demand  for  chlorine  is  not  sharply 
reflected  in  volume  increases.  During 
1980,  the  major  Canadian  exporter  ol 
noncaptive  chlorine  aggressively 
penetrated  into  the  United  States  maricet 
based  frequently  on  beings  low-bidder 
in  the  municipal  market.  The  quantity  of 
noncaptive  chlorine  being  sold  into  the 
municipal  market  was  visible  and 
significant  enough  to  exert  pressures  on 
U.S.  producers  to  hold  or  reduce  their 
prices.  Instances  exist  where  "meet-or- 
release"  clauses,  despite  the  fact  that 
these  generally  refer  to  meeting  other 
U.S.  chlorine  producers'  bid  or  offering 
price*,  played  a  factor  in  forcing 


involved  U.S.  chlorine  producers  to  meet 
the  Canadian  noncaptive  chlorine 
producers'  prices  or  have  all  or  portions 
of  a  contract's  volame  reduced.  Hence,  I 
conclude  there  has  been  price 
suppression  or  depression  because  of 
increased  aggresive  activity  from  a 
Canadian  supplier  of  noncaptive 
chlorine  to  the  United  States  maricet  It 
is  not  adequate  to  show  some  Canadian 
noncaptive  chlorine  producer's  price 
increases  to  customerrs  in  the  pulp  and 
paper  industry  and  overlook  the  price 
trends  utilized  with  municipal  market  in 
some  instances.  It  is  not  necessary  to 
say  there  were  only  a  few  Instances  of 
alleged  less-than-fair  value  (LTFV) 
sales.  If  any  sales  took  place  at  alleged 
LTFV,  then  this  would  be  reason  to  have 
an  affirmative  finding  that  there  is 
reasonable  indication  that  an  industry  in 
the  United  States  is  materially  injured 
by  reason  of  exports  of  chlorine  from 
Canada. 

Staff  int^viewB  with  customers 
relative  to  lost  sales  did  indicate  that 
price  frequently  was  an  important  or  the 
most  important  factor  in  the  awarding  of 
a  contract  Canadian  delivery  schedules 
or  availabilities,  Canadian  expertise  in 
pulp  and  paper  chlorine  applications 
and  technology,  and  quality  chlorine 
railroad  tank  cars  usage  by  the 
Canadians  are  only  some  of  reasons 
some  U.S.  chlorine  customers  chose  the 
major  Canadian  noncaptive  chlorine 
producer  to  supply  their  company  or 
municipality.  "There  were  some 
instances  where  the  Canadian 
noncaptive  chlorine  producer's  price 
was  higher,  but  there  was  adequate 
evidence  of  alleged  LTFV  pricing  to  vote 
affirmatively  and  thus  seek  a  final 
investigation  determination. 

It  is  not  my  place  in  any  preliminary 
investigation  to  be  involved  in  judging 
any  subsidies  whether  from  different 
governmental  levels,  or  in  electrical  or 
other  raw  material  costing  practices,  or 
in  capital  and  interest  rate  areas.  These 
determinations  are  made  relative  to  the 
existence  and  rate  of  foreign 
government  subsidies  by  the  U.S. 
Department  of  Commerce. 

In  this  preliminary  investigation,  it  is 
vitally  important  to  realize  that  we  are 
considering  questions  relative  to  only 
chlorine,  "rhe  fact  that  the  Canadian 
share  of  the  United  States  market  is 
small  does  not  make  the  impact  of 
aggressive  and  alleged  LTFV  pricing  in  a 
relative  inelastic  demand  situation  any 
less  damaging.  The  small  addition  of ' 
new  supply  can  cause  a  decline  in  prices 
because  of  aggressive  pricing  in  a 
selected  visable  market — the  municipal 
market 


2.  High  demands  in  Canada  and  the 
United  States  for  caustic  (soda) — a 
coproduct  of  the  thiorine  production 
process-precipitated  an  over-production 
of  chlorine  relative  to  demand.  Caustic 
(soda)  end-use  markets  are  frequently 
different  from  those  for  chlorine. 
Increased  production  of  caustic  causes 
extra  production  of  chlorine  which  may 
not  be  demanded  by  end-user  industries. 
Because  chlorine  is  corrosive  and 
potentially  hazardous  if  combined  with 
certain  other  elements,  very  little 
storage  capability  or  inventory  is 
maintained.  Hence,  there  is  an  incentive 
for  companies  to  ship  chlorine  at  what  is 
alleged  to  be  below  the  cost  of 
production.  The  cost  of  physical 
dumping  or  handling  disposal  may  not 
be  covered.  If  a  product  is  in  surplus  and 
there  are  environmental  and  other 
disposal  costs  or  problems,  this  must  be 
considered  as  costs  and  must  not  lead  to 
abnormal  pricing  tactics  that  almost  give 
away  the  chlorine  and  thereby  depress 
prices. 

To  cross  the  United  States-Canadian 
border  with  this  "temporary"  surplus  of 
chlorine  is  in  essence  dumping  a 
Canadian  disposal  problem  of  their 
surplus  into  the  United  States.  The  fact 
that  a  major  Canadian  exporter  of 
noncaptive  chlorine  expanded  plant 
capacity  beyond  the  immediate  and 
short-term  internal  Canadian  market 
needs  is  not  the  fault  of  the  United 
States  suppliers  of  chlorine.  The  fact 
that  technology  changes  may  threaten 
some  of  the  demand  for  chlorine  in 
Canada  in  the  future  and  especially  in 
the  pulp  and  paper  industry  is  not  the 
fault  of  the  United  States  dilorine       ^ 
suppliers.  The  fact  that  the  United 
States  is  the  only  significant  export 
market  for  Canadian  noncaptive 
"surplus"  chlorine  which  is  produced 
when  there  is  si^iificant  demand  for 
caustic  (soda)  is  not  the  fault  of  United 
States  chlorine  producers.  Many  United 
States  producers  also  have  chlorine 
production  facilities  in  Canada.  The  fact 
that  not  all  the  U.S.  chlorine  producers 
joined  in  the  petition  or  this  action  is  not 
significant  The  fact  that  there  are  three 
major  petitioners  is  sufficient  to  indicate 
alleged  material  injury,  in  this 
preliminary  case,  to  major  chlorine 
suppliers.  There  are  a  variety  of 
different  buyers  and  it  is  important  to 
measure  like  methods  of  shipments  for 
chlorine,  which  is  a  fungible  product, 
without  significant  differences.  I  find 
that  price  comparisions  with  pipeline 
delivery  of  chlorine,  when  the  Canadian 
noncaptive  major  chlorine  suppliers 
utilized  rail  tank  cars,  is  inappropriate. 
Delivery  costs  and  long-term  pipe-line 
conmiitments  do  matter. 
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The  United  States  should  hence  not 
allot  faulty  potential  foreign  demand 
analyses  to  cause  a  disposed  problem  in 
United  Stated  markets  through 
aggressive  and  alleged  LTFV  pricing.  1 
am  not  making  any  comments  on 
Canadian  caustic  (soda)  being  suppUed 
to  the  United  States  market  or  on 
whether  there  is  any  evidence  that  this 
is  related  to  the  past  Canadian  plant 
expansion  by  the  major  Canadicm 
noncaptive  chlorine  exporter. 

3.  It  is  important  to  note  that  with 
minor  exceptions.  United  States  chlorine 
producers'  shipments  of  chlorine  have 
declined  generally  in  the  1979  through 
March  1982  period  and  U.S.  chlorine 
production  has  declined  while 
production  capacity  rose  during  the 
same  above  period.  Capacity  utilization 
in  the  U.S.  has  declined  significantly 
during  this  same  above  period.  The 
average  unit  value  of  chlorine  has 
declined  since  1980.  The  small  inventory 
level  of  U.S.  chlorine  producers,  as  a 
percent  of  shipments,  has  risen  to  high 
levels  by  traditional  standards.  The 
share  of  total  U.S.  apparent 
consumption  of  the  significant  Canadian 
exporter  of  noncaptive  chlorine  has 
risen  and  exports  to  the  United  States 
expanded  generally  in  the  January  1979- 
March  1982  period.  U.S.  firms  supplying 
information  on  income  and  profit  or  loss 
accounted  for  19  percent  of  total 
shipments  of  liquid  chlorine  in  1981  and 
these  firms'  aggregate  operations  on 
chlorine  were  unprofitable  in  1980  and 
1981.  The  Canadian  major  noncaptive 
chlorine  exporter  intensified  its 
marketing  effort  into  the  United  States 
municipal  market  in  particular  in  1980 
and  probably  had  a  significant  impact 
on  United  States  chlorine  producers' 
profits,  operating  rates  (capacity 
utilization),  and  pricing  strategies.  I  find 
there  is  evidence  that  the  volume  of 
chlorine  imports  rose,  the  effects  of 
these  imports  of  Canadian  chlorine  on 
U.S.  chlorine,  which  is  a  like  product, 
was  significant,  and  that  there  was  a 
significant  impact  on  domestic 
producers  of  like  chlorine  products. 
Additional  details  on  the  basis.of 
more  complete  returns  of  the 
questionnaires,  investigative  efforts  and 
company  contacts  or  confirmations 
should  occur  if  the  investigation  were  to 
continue.  The  Commission  should  not 
lightly  dismiss  this  investigation  and 
leave  these  budding  questions  still-bom. 
Major  financial  or  other  strength  of  a 
major  foreign  affiliated  company  backs 
the  smaller  Canadian  company  which  is 
a  major  exporter  of  noncaptive  chlorine. 
There  needs  to  be  more  than  the  lo(ddng 
at  the  last  year's  U.S.  prices  relative  to 
the  Canadian  supplier's  United  States 


bids.  There  needs  to  be  recognition  by 
the  Commission  that  1980  pricing  levels 
of  the  Canadian  companies  in  large 
measure  started  the  recent  price  and 
hence  profit  pressures  on  U.S. 
companies  which,  because  of  the  nature 
of  the  industry  and  sales  contracts, 
responded  to  the  Canadian  price 
aggressiveness  as  was  referred  to  by 
United  States  purchasers.  The  United 
States  chlorine  producers  were  imable 
to  obtain  chlorine  price  increases  on 
three  separate  occasions.  Employment 
was  down  in  8  U.S.  establishments 
producing  chlorine  for  which  responses 
were  received  by  the  Commission  in  this 
measurement  area. 

In  my  opinion,  there  is  a  reasonable 
indication  of  material  injury  to  the 
United  States  chlorine  industry  as 
evidenced  by  the  aggressive  pricing  by 
the  major  Canadian  noncaptive  chlorine 
exporter.  If  there  has  been  or  still  is 
over-production  of  chlorine  in  Canada  to 
satisfy  caustic  demands,  then 
adjustment  of  this  should  not  be  in  the 
form  of  alleged  LTFV  imports  which 
probably  also  "dump"  the  what-would- 
have-been  Canadian  disposal  problem 
into  the  American  market  place  rathet 
than  building  hazardous  inventories  in 
Canada  or  recombining  caustic  and 
chlorine  to  store  in  Canada  more  safely 
but  at  a  significant  Canadian  loss. 

CondusioD 

By  not  finding  material  injury  in  this 
investigation,  I  believe  the  Commission 
has  by-passed  the  low  threshold  of 
injury  and  re&ained  from  learning  more 
about  aggressive  pricing  impacts  and 
alleged  abuses  of  United  States  trade 
laws.  In  the  long-run.  the  United  States 
consumers  and  national  security  may 
suffer  if  investigations  are  unable  to  at 
least  gather  additional  facts  or  enough 
information  so  as  to  be  truly 
representative.  It  is  improper,  in  my 
opinion,  to  say  that  the  response  to  a 
questionnaire  is  too  low  or  too  late  or 
represents  too  little  of  an  industry  and 
then  to  apply  what  I  consider  to  be  too 
high  a  threshold.  If  there  are 
unanswered  questions,  these  should  be 
answered.  Non-frivolous  investigations 
where  significant  factors  point  to 
alleged  significant  LTFV  sales  should  be 
allowed  to  proceed  to  final 
investigations.  I  am  of  the  opinion  that 
the  facts  of  this  investigation  as  cited 
above  cry  out  for  a  final  investigation  to   x 
be  conducted  and  for  a  final 
Commission  determination.  I  beheve  the 
United  States  has  nothing  to  fear  if  the 
Commission  learns  more  truths  and 
facts  about  a  basic  United  States 
industry  and  its  trade  patterns  with  any 
country.  It  is  justified. 


By  order  of  the  Commission. 

Issued:  May  20, 1982. 
Kenneth  R.  Mmoo, 
Secretary. 

(FR  Doc.  SZ-143S«  FOed  S-ZS-tZ;  MS  ami 
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[lnv»t>9«Mon  Na  731-TA-49  <FImI)] 

Fireptoce  Itosh  Panels  From  Taivran- 

Detennination 

Based  on  the  record  '  developed  in 
investigation  No.  731-TA-49  (Rnal),  the 
Commission  unanimously  determines 
that  an  industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Taiwan  of  fireplace  mesh  panels.* 
which  the  Department  of  Commerce  has 
determined  are  being,  or  are  likely  to  be. 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV).» 

Badcgroimd 

On  January  22, 1982,  the  Department 
of  Commerce  made  a  preliminary 
determination  that  there  is  reason  to 
believe  or  suspect  that  fireplace  mesh 
panels  from  Taiwan  are  being  sold  in 
the  United  States  at  LTFV  within  the 
meaning  of  section  731  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1873).  Accordingly,  on 
January  27, 1982,  the  Commission 
instituted  a  final  antidumping 
investigation  under  section  735(bKl)  of 
the  Tariff  Act  of  1930  (19  U.S.C 
1673d(b)(l))  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  is  materially  retarded,  by 
reason  of  the  imports  of  such 
merchandise  into  the  United  States. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  the 
public  hearing  to  be  held  in  connection 
therewith  was  duly  given  by  posting 
copies  of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  D.C.  and  by 
pubUshing  the  notice  in  the  Federal 
Register  on  February  3, 1982.  (47  FR 
5055).  The  hearing  was  held  in 


■The  'Yecord"  is  defined  in  f  207.2(1)  of  the 
Conunisaion'i  Rule*  of  Practice  ■n^J'rocedure  (47 
FK  eisa  February  la  1962). 

'  For  the  puipoaes  of  thii  inveati||atkm.  fireplaoe 
mesh  panels  are  defined  as  precut  flexible  mesh 
panels,  both  finished  and  unfinished  which  are 
constructed  of  interlocking  spirals  of  steel  wire  and 
are  of  a  kind  used  in  the  manufacture  of  safety 
screening  by  U.S.  manufacturers  of  fireplace 
accessories  and  zero-clearance  fireplace*.  FlreplaaB 
mesh  panels  are  provided  for  either  in  item  642.a7  or 
item  654.00  of  the  Tariff  Schedules  of  the  United 
States  depending  on  their  stage  of  processing. 

'The  retardation  of  the  establiahmmt  of  an 
industry  in  the  United  Slate*  was  not  an  i 
this  inveatigatian. 
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Washington.  D.C.  on  April  13, 1962,  and 
ail  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

Views  of  the  Commission 

On  the  basis  of  the  record  in 
investigation  No.  731-TA-49  (Final],  we 
unanimously  detennine  that  an  industry 
in  the  United  States  is  materially  injured 
by  reason  of  imports  of  fireplace  mesh 
panels  from  Taiwan  which  are  sold  in 
the  United  States  at  less  than  fair  value. 
Our  determination  in  the  present  case  is 
based  on  the  considerations  set  forth 
below. 

Domestic  Industry 

Section  771(4)(A)  of  the  Tariff  Act  of 
1930  defines  the  term  "industry"  as  the 
"domestic  producers  as  a  whole  of  a  like 
product  or  those  producers  whose 
collective  output  of  the  like  product 
constitutes  a  major  proportion  of  the 
total  domestic  production  of  that 
product."  *  A  "like  product"  is  defined 
as  "a  product  which  is  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the  article 
subject  to  an  investigation  under  this 
subtitle."  » 

The  products  imported  at  less-than- 
fair  value  (LTFV)  tire  pre-cut  panels  of 
fireplace  mesh.  These  imported  panels 
generally  have  rings  attached  for 
mounting,  are  finished  with  black  oxide, 
and  are  contructed  of  19-to-21  gage  wire. 
Imported  Hreplace  mesh  panels  are 
incorporated  into  ^replace  screens  or 
zero-clearance  fireplaces  by 
manufacturers  of  those  items  after 
importation  into  the  United  States. 

The  domestic  fireplace  mesh  panels 
typically  have  rings  attached  for 
mounting,  are  constructed  fi'om  wire 
which  ranges  fit}m  19-to-21  gage,  and  are 
finished  with  black  enamel*  like  the 
imported  panels,  they  are  used  by 
manufacturers  of  fireplace  screens  and 
zero  clearance  fireplaces. 

The  size  of  fireplace  mesh  panels 
demanded  by  fireplace  screen  and  zero- 
clearance  fireplace  manufacturers  varies 
according  to  the  design  of  the  product  in 
which  they  are  to  be  used.  Attaching 
mounting  rings  is  also  a  relatively  minor 
modification  to  the  basic  mesh  panel. 
Most  panels  are  sold  with  the  rings 
attached,  although  customers  may 
desire  panels  without  rings  for  particular 
uses. 

As  a  general  rule,  the  type  of  finish 
used  in  fireplace  mesh  panels  may  be 
either  black  oxide  or  black  enamel.  The 
majority  of  imports  have  a  black  oxide 


finish  while  the  majority  of  domestic 
products  have  a  black  enamel  finish.^  In 
either  case,  the  finish  is  used  to  prevent 
corrosion  of  the  metal.  The  gage  of  wire 
used  by  a  manufacturer  varies 
somewhat,  although  in  a  fairly  narrow 
range.* The  wire  used  must  be  flexible 
yet  sturdy  enough  to  retain  its  shape  and 
not  deteriorate  when  exposed  to  the 
heat. 

These  variations  in  fireplace  mesh 
panels  are  minor.*  Thus,  we  find  that  the 
domestic  products  that  are  hke  the 
imported  fireplace  mesh  panels  are 
fireplace  mesh  panels  of  any  size,  with 
or  without  rings,  with  black  oxide  or 
black  enamel  finish,  and  of  any  gage 
wire  which  may  vary  from  19-to-21 
gage. '°  Based  on  the  above,  we  have 
determined  that  the  industry  in  this 
investigation  is  composed  of  domestic 
producers  of  fireplace  mesh  panels. 

Material  Injury  by  Reason  of  LTFV 
Imports 

Section  771(7)(B)  of  the  Act  directs 
that  the  Commission  in  making  its 
material  injury  determination  shall 
consider,  among  other  factors,  the 
impact  of  the  imports  on  the  domestic 
industry,  the  volume  of  these  imports, 
and  their  impact  on  domestic  prices. 

During  the  period  covered  by  this 
investigation,  the  fireplace  mesh  panels 
industry  has  experienced  a  decline  in 
key  indicators.  Between  1978  and  1981, 
domestic  production  declined  72  percent 
from  10.6  to  2.9  million  square  feet  and 
capacity  utilization  dropped  fit>m  87 
percent  to  27  percent"  Commercial 
shipments  fell  78  percent  during  the 
same  period  bom  4.6  to  1.0  million 
square  feet."  Four  producers  ceased 
manufacturing  fireplace  mesh  panels 
and  industry  employment  declined  from 
91  workers  in  1978  to  only  16  workers  in 
1981.  Hours  worked  dropped 
concomitantly."  Inventories  of  domestic 
producers,  which  are  not  conunon  in  this 
industry,  were  larger  than  usual  in 
1981." 

Profit  and  loss  data,  though  available 
for  only  four  firms  representing  24 
percent  of  production,  further  confirm 
the  problems  confronting  U.S.  producers 


'  t9  U.&C  1877(4XA). 
'  19  U.&C  1677(10). 
*  Report  p.  A-3. 


'  Report  p.  A-2  and  A-3. 

'For  example,  the  diameter  dlfferentjal  between 
19-  and  Zl-'age  wire  i*  roughly  SXB  inch.  Report,  p. 
A-21. 

'Senate  Comm.  on  Finance,  Trade  Agreement  Act 
of  1979.  S.  Rept  No.  9e-24a  9eth  Cong.,  lit  Sesa.  90- 
91  (19/9). 

"Report  p.  A-3. 

"  Report,  p.  A-0  and  A-ia 

"  Report  p.  A-10  to  A-12. 

"  Data  on  employment  and  hours  worked  do  not 
include  information  on  any  of  the  four 
manufacturer*  which  cea»ed  production  of  thi* 
product.  Report  p.  A-17. 

"Report  p.  A-14. 


of  fireplace  mesh  panels. "  The  profit 
and  loss  experience  of  the  U.S. 
producers  on  their  operations  declined 
sharply  each  year  during  the  period 
under  investigation.  Net  sales  declined 
83  percent  from  $2.7  million  in  1978  to 
$450,000  in  1981.  Net  operating  profits 
followed  the  same  trend  with  U.S. 
producers  showing  a  profit  of  $522,000  in 
1978  and  a  loss  of  $50,000  in  1981. 

The  demand  for  fireplace  mesh  panels 
declined  between  1978  and  1981.  The 
eroding  position  of  the  U.S.  fireplace 
mesh  panel  industry  coincides  with  a 
dramatic  downturn  in  consumption 
related  to  the  drop  in  housing  starts  and 
saturation  of  the  glass-door  fireplace  ^ 
screen  market.  The  volume  of  imports 
also  decreased  but  market  penetrc^ion 
by  these  imports  increased 
substantially.  The  ratio  of  imports  to 
apparent  consumption  '"  has  increased 
since  1979  to  a  level  of  43.2  percent  in 
1981.  The  ratio  of  imports  to  open- 
market  consumption  increased  even 
more  during  the  same  period  to  68 
percent  of  the  market." 

The  margin  of  underselling  was 
significant  throughout  the  period 
covered  by  this  investigation.  In  1978, 
LTFV  imports  undersold  U.S.  products 
by  a  weighted  average  margin  of  45 
percent.  In  1981,  the  weighted  average 
margin  of  underselling  was  29  percent.  ** 


"Report,  p.  A-ia 

"The  report  present*  data  on  apparent  U.S. 
consumption  of  fireplace  mesh  panels  and  on 
apparent  U.S.  open-market  consumption.  Apparent 
U.S.  consumption  includes  U.S.  producers'  captive 
consumption  of  fireplace  mesh  panels,  whereas 
apparent  open-market  consumption  reflects  only 
0(>en-market  transactions.  In  this  case  imports  have 
displaced  some  captive  production,  thus  competing 
in  the  captive  market  as  well  as  in  the  open  market 
Thus,  the  Commission  has  focsed  on  the  data  on 
apparent  U.S.  consumption  as  they  reflect  the  full 
impact  of  the  imported  product. 

"  Report  p.  A-21. 

"  Chairman  Alberger  and  Commissioner  Stem 
note  that  the  relatively  high  margins  of  underselling 
and  low  weighted  average  LTFV  margins 
determined  by  the  Department  of  Commerce  raise 
the  question  whether  the  injury  caused  by  the 
subject  imports  is  by  reason  of  the  LTFV  margins  or 
whether  it  is  attributable  to  other  competitive 
factors  not  actionable  under  the  antidumping  laws. 
See  e.g.  Views  of  Commissioners  Bill  Alberger  and 
Daniel  Minchew  in  Welded  Stainleu  Steel  Pipe  and 
Tube  from /apan.  Inv.  No.  AAl921-t«}.  USFFC  Pub. 
899  duly  1978)  and  Additional  View*  of 
Commissioner  Paula  Stem  in  Carbon  Steel  Wire 
Rod  from  Brazil,  Belgium,  France  and  Venezuela, 
Inv.  Na  731-TA-88  (Preliminary),  USnx:  Pub.  Na 
1230  (March  1962).  In  the  present  case,  however,  we 
are  unable  to  conclude  with  any  reasonable  degree 
of  precision  that  the  dumping  margins  do  not 
contribute  materially  to  the  underselling  margin* 
and  the  consequent  injury  to  the  industry.  The 
domestic  and  imported  fireplace  mesh  panel*  are 
not  strictly  fungible,  and  any  price  comparisons 
between  the  two  are  subject  to  several  important 
qualinca lions,  such  as  gage,  size,  finish,  and  other 
perceived  differences  in  quality  and  service.  (See 
Report  p.  A-21  and  22.)  These  qualiflcations  to  our 
pricing  data  convince  us  that  we  should  not  in  this 
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Competition  in  this  industry  is  often 
based  upon  a  combkiation  of  factors 
including  price,  availability  and 
quality.  ••  Further,  margins  of 
underselling  are  based  on  data  for 
comparable,  but  not  always  identical, 
merchandise.  As  we  had  already 
observed,  ^replace  mesh  panels  possess 
a  considerable  number  of  variable 
product  characteristics,  such  as:  the 
gage  of  wire  used,  spiral  diameter  and 
pitch,  type  of  Rnish,  panel  size,  pleating, 
and  the  attachment  of  pull  tassels  or 
rings  for  mounting  the  panel.  This 
diversity  of  characteristics  has  made 
price  comparisons  of  panels  difficult 
For  example,  the  Commission  staff 
estimates  that  the  cost  of  the  metal 
content  of  the  mesh  could  vary  by  $4.00 
per  100  square  feet,  based  on  using  wire 
ranging  firom  19-to-21  gage,  and  enamel 
panel  Hnish  commands  a  premium  of 
roughly  $5  per  100  square  feet  over  black 
oxide.*" However,  regardless  of  these 
variable  product  characteristics,  the 
data  provide aclear indication  that 
signiHcant  underselling  is  taking  place. 

Lost  sales  information  further 
demonstrates  the  results  of  price 
undercutting.  For  instance,  a  U.S. 
manufacturer  of  Hreplace  screens  which 
accounts  for  a  signihcant  share  of 
apparent  open-market  consumption  of 
fireplace  mesh  panels  switched  entirely 
&om  the  domestic  product  in  1978  to  the 
LTFV  imports  in  1981.  Another 
important  consumer  of  fireplace  mesh 
panels  also  shifted  almost  entirely  to  the 
LTFV  imports  during  this  period.*' 

Already  suffering  from  a  serious 
decline  In  the  market  the  problems  of 
the  domestic  firepace  mesh  panels 
industry  have  been  compounded  by 
competition  from  LTFV  imports  from 
Taiwan.  TTie  information  before  the 
Commission  on  import  penetration, 
underselling  afid  lost  sales  indicates  that 
there  is  material  injury  in  the  United 
States  industry  by  reason  of  the  LTFV 
imports. 

By  order  the  Commission. 
Issued:  May  21, 1982. 

KemMth  R.  Masoo, 

Secretary. 

|FR  Ooc  aa-lMK  Piled  6-2»-82: 8^«S  ami 
BILUNO  CODE  TOaO-Oa-M 


case  rely  toe  heavily  od  a  comparison  of  our 
calculated  margins  of  underselling  with  the  LTFV 
margins  determined  by  Commerce. 

"Comniissioner  Stem  notes  that  the  petitioner 
staled  that  the  dooMstic  industry  can  compete  with 
undertaliiiig  of  10-15  percenl  by  the  imports. 
Heartns  traascript  (Final)  at  p.  64. 

"Report,  p.  A-22. 

*■  Report  p.  A-2& 


[332-142] 

Impact  of  Foreign  Trade-Related 
Performance  Requirements  on  U.S. 
Industry  and  Foreign  Investment 
Abroad 

AOCNCV:  Intematiimal  Trade 
Commission. 

action:  In  accordance  with  he 
provisions  of  section  332(g)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1332(g)),  the 
Commission  has  instituted  investigation 
No.  332-142  for  the  purpose  of  obtaining 
information  in  order  that  it  might  advise 
the  U.S.  Trade  Representative  (USTR)  as 
to  the  impact  of  foreign  trade-related 
performance  requirements  on  \J&  trade, 
production,  employment  and  foreign 
investment  TTie  investigation  will  cover 
three  sectors:  (1)  motor  vehicles  and 
equipment  (2)  chemicals,  including 
pharmaceuticals,  and  (3)  office  and 
computing  machines.  In  addition,  an 
inventory  of  U.S.  trade-related 
performance  reqtiirements,  if  any,  will 
be  prepared  in  response  to  the  USTR 
request 

EFFECTIVE  DATE  May  19, 1982. 

FOR  FURTHER  INFORMATION  CONTACT 

Mr.  Mark  Estes,  General  Manufactures 
Divisioa  OfGce  of  Industries  (202-724- 
0977). 

8UPPl£MENTARV  INFORMATION:  On  April 
21, 1962,  the  USTR  requested  that  the 
U.S.  bitemational  Trade  Commission 
provide  advice,  pursuant  to  section 
332(g)  of  the  Tariff  Act  of  1930,  on  the 
impact  of  foreign  trade-related 
performance  requirements  on  U.S.  trade, 
production,  employment  and  foreign 
investment.  The  USTR  request 
suggested  that  the  investigation  be  done 
on  a  sectoral  basis  covering  sectors  such 
as  motor-vehicles,  chemicals, 
pharmaceuticals,  and  high  technology 
goods.  The  USTR  indicated  particular 
concem  over  the  relatively  higher 
incidence  of  performance  requirements 
in  advanced  developing  cotmtries.  An 
inventory  of  any  existing  U.S.  trade- 
related  performance  requirements  on 
inward  foreign  investment  was  also 
requested. 

For  the  purposes  of  this  investigation, 
"trade-related  performance 
requirements"  are  requirements  placed 
upon  a  foreign  affiliate  as  a  condition 
for  operating  in  the  host  country  such  as 
(1)  requirements  for  the  export  of  a 
minimum  level  of  the  finished 
manufactured  product  (2)  the  required 
use  of  a  minimum  level  of  domestic 
components  in  an  item  to  be 
manufactured  (a  so-called  "local 
content"  rule),  or  similarly  (3)  a  specific 
restriction  on  the  level  of  imports 
permitted. 


Public  hearing. — A  public  hearing  in 
connection  with  the  investigation  will  be 
held  in  the  Commission  Hearing  Room. 
701  E  Sti^et  NW.,  Washington  D.C. 
20436,  beginning  at  10:00  a.m.,  e.dt.,  on 
August  10. 1982,  to  be  continued  on 
August  11, 1982  if  required.  All  persons 
shall  have  the  right  to  appear  by  counsel 
or  in  person,  to  present  information,  and 
to  be  heard.  Requests  to  appear  at  the 
pubhc  hearing  should  be  filed  with  the 
Secretary,  United  States  International 
Trade  Commission,  701  E  Street  NW.. 
Washington,  D.C.  20436,  not  later  than 
noon,  August  4, 1982. 

Written  submissions. — ^In  lieu  of  or  in 
addition  to  appearances  at  the  pnbHc 
hearing,  interested  persons  are  invited 
to  submit  written  statements  concerning 
the  investigation.  Commercial  or 
financial  information  which  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of  S  201.6 
of  the  Commission's  Rules  of  Practice 
and  procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  To  be  ensured  of 
consideration  by  the  Commissicm, 
written  statements  should  be  submitted 
at  the  earliest  practicable  date,  but  no 
later  than  August  20, 1982.  All 
submissions  should  be  addressed  to  the 
Secretary  at  the  Commission's  office  in 
Washington,  D.C. 

By  order  of  the  Commission. 
Issued:  May  20. 1982. 
Kenneth  R.  Maaon, 

Secretary. 

|FR  Doc  S2-143S7  FUad  6-2S-«2:  •«  ai^ 
BttJJNO  COOE  TWMa-M  7^ 


[InvestHiation  Na  104-TAA-7] 

Molasses  From  France 

Deteimination 

Based  on  the  record'  developed  in 
investigation  No.  104-TAA-8,  the 
Commission  imanimousiy  determines 
pursuant  to  section  104(b)  of  the  Trade 
Agreements  Act  of  1979,  that  an  industry 
in  the  United  States  would  not  be 
materially  injured,  or  threatened  with 
material  injury,  nor  would  the  - 

establishment  of  an  industry  in  the 
United  States  be  materially  retarded,  by 


■  The  "record"  is  defined  in  {  207  J(J)  of  the 
Commission's  Rules  of  I>r8ctioe  and  Procadf  |W 
CFR  207i(J)). 
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reason  of  imports  of  molasses  from 
France  covered  by  countervailing  duty 
order  T.D.  71-188,  if  the  order  were  to  be 
revoked. 

Background 

On  March  28, 1980.  the  U.S. 
International  Trade  Commission 
received  a  request  from  the  Delegation 
of  the  Commission  of  the  European 
Communities  for  an  investigation  under 
section  104(b]  of  the  Trade  Agreements 
Act  of  1979. 

On  October  28, 1981,  the  Department 
of  Commerce  published  a  notice  in  the 
Federal  Register  (46  PR  53200)  of  the 
final  results  of  its  Rrst  annual  review  of 
the  net  amount  of  the  subsidy  applicable 
to  molasses  from  France.  Subsequent  to 
that  determination  by  Commerce,  the 
U.S.  International  Trade  Commission, 
pursuant  to  section  104(b)(2)  of  the 
Trade  Agreements  Act,  on  January  26, 
1982,  instituted  investigation  No.  104- 
TAA-8  on  Molasses  from  France,  which 
currently  enters  under  item  155.40  of  the 
Tariff  Schedules  of  the  United  States,  to 
determine  whether  an  industry  in  the 
United  States  would  be  materially 
injured  or  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  would  be 
materially  retarded,  by  reason  of 
imports  of  molasses  covered  by  the 
countervailing  duty  order  if  the  order 
were  to  be  revoked. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  hearing  was  given  by  posting 
copies  of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  D.C.  20436, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  February  3, 1982  (47 
FR  5057).  The  hearing  was  held  on  April 
5, 1982,  in  Washington,  D.C.  No 
testimony  was  offered  by  interested 
parties.  No  formal  submissions  were 
received  from  domestic  producers.  The 
Commission  vote  on  this  case  was  held 
in  public  session  on  May  6, 1982. 

Views  of  the  Conmiission 

Imports  of  molasses  from  France  have 
been  subject  to  a  countervailing  duty 
order  since  June  19, 1971.*  Based  on  the 
record  developed  in  this  investigation, 
we  conclude  that  the  revocation  of  this 
countervailing  duty  order  would  not 
result  in  material  injury,  threat  of 
material  injury,  or  the  material 
retardation  of  the  establishment  of  an. 
industry  in  the  United  States. 


•T.D.  n-ll&  36  FR  8368. 


The  Domestic  Industry  ** 

Our  initial  consideration  is  thp 
definition  of  the  relevant  domestic 
industry  against  which  the  impact  of  the 
subject  imports  must  be  assessed. 
Section  771(4)(A)  of  the  Tariff  Act  of 
1930  defines  die  term  "industiy"  as  "the 
domestic  producers  as  a  whole  or  a  like 
product,  or  those  producers  whose 
collective  output  of  the  like  product 
constitutes  a  major  proportion  of  the 
total  domestic  production  of  that 
product."  The  term  "like  product"  is,  in 
turn,  defined  in  section  771(10)  as 
meaning  "a  product  which  is  like,  or  in 
the  absence  of  like,  most  similar  in 
characteristics  and  uses  writh,  the  article 
subject  to  an  investigation  under  this 
tide." 

The  scope  of  the  outstanding 
countervailing  duty  order  under 
consideration  in  this  investigation 
covers  "molasses  from  France." 
Historically,  most  imported  molasses 
from  France  has  been  of  the  type 
derived  from  processing  sugar  beets  into 
sugar  and  has  been  used  for  the 
production  of  citric  acid.  Sugar-beet 
molasses  consists  of  about  48  percent 
sugar  and  52  percent  impurities. 
Molasses  derived  from  sugar-cane 
generally  has  a  similar  sugar  content, 
but  its  impurities  aie  different  and  it  is 
not  used  in  citric  acid  production.  We 
therefore  have  defined  the  appropriate 
"like  product"  as  sugar-beet  molasses. 
The  relevant  domestic  industry  under 

*  In  Investigation  No.  104-TAA-7  involving  sugar 
the  Commission  considered  the  domestic  industry  to 
include  growers  as  well  as  processors.  We  did  not 
include  growers  in  this  case  because  molasses  ia 
derived  as  a  by-product  of  making  sugar  and  is  not 
the  product  for  which  the  grower  raises  sugar  cane 
or  sugar  beet*.  Vice  Chairman  Calhoun  is  of  the 
view  that  an  important  additional  factor  is  that 
molasses  product  is,  for  the  greatest  part  derivative 
of  the  primary  activity,  sugar  production.  As  well, 
molasses  demand  is  largely  independent  of  sugar 
demand.  Thus  the  impact  of  imports  on  molasses  ia 
not  likely  to  affect  sugar  production. 

*  It  is  the  view  of  Vice  Chairmen  Calhoun  that 
since  this  case  arises  under  section  104  of  the  Trade 
Agreements  Act  of  1979,  the  task  before  the 
Commission  is  to  determine  whether  a  domestic 
industry  would  be  materially  injured  or  threatened 
with  material  injury  "by  reason  of  imports  of  the 
merchandise  subject  to  a  countervailing  duty  order 
if  the  order  were  to  be  revoked."  Similarly,  under 
Title  Vn  of  the  Tariff  Act  of  1930.  the  Commission 
determines  whether  a  domestic  industry  is 
materially  injured  or  threatened  with  material  injury 
by  reason  of  the  imported  merchandise  under 
investigation.  Since  no  standards  or  guidance  ia 
given  for  section  104  determinations,  he  has  In  prior 
cases  used  the  standards  and  analytical 
methodology  employed  in  our  Title  Vn  cases  for 
guidance  in  deternyning  what  would  happen  if 
duties  were  to  be  revoked.  In  this  case,  the 
standards  and  methodology  of  Title  VU  are 
particularly  useful  as  there  have  been  no  duties 
imposed  in  the  past  year,  making  data  from  that 
period  especially  helpful  in  predicting  what  would 
occur  without  the  duty.  Thus,  when  Title  VII 
language  and  theories  arise  in  this  opinion  it  is,  for 
his  purposes,  based  on  the  above  rationale. 


section  771(4)(A)  consists  of  the  10  firms 
processing  sugar  from  sugar  beets  at  42 
plants  in  the  United  States  located  in 
Montana,  Wyoming,  Kansas,  Colorado, 
Nebraska,  Ohio,  California,  Minnesota, 
North  Dakota,  Idaho,  Arizona,  Oregon, 
Michigan,  and  Texas. 

Condition  of  the  Industry 

Since  sugar-beet  molasses  is  a 
byproduct  of  sugar  production,  there  are 
no  separate  profit  and  loss  or 
employment  data  available  for  the 
indusfry.  Other  factors  indicate, 
however,  that  the  industry  performance 
has  been  favorable  in  recent  years. 
Domestic  sugar-beet  molasses 
production  increased  irregularly  fivm 
946,174  short  tons  in  1978  to  996,302 
short  tons  in  1981.  Utilization  of 
capacity  was  88.9  percent  in  igDl,  up  7.6 
percentage  points  from  1978  levels. 
Shipments  in  1981  were  below  the  peak 
level  reached  in  1979,  but  were  still 
above  1978  and  1980  levels.* 

Likely  Effect  of  Removal  of  the 
Countervailing  Duty  Order 

The  Department  of  Commerce  has 
determined  that  for  the  period  from 
Januay  1, 1980  through  December  31, 
1980,  there  was  no  net  French  subsidy 
on  sugar-beet  molasses.*  Therefore,  the 
deposit  of  estimated  countervailing 
duties  on  French  imports  has  been 
waived  until  the  next  administrative 
review  in  June  1982. 

Monitor  Sugar  Company  and  Northern 
Ohio  Sugar  Company,  two  of  the 
original  petitioners,  have  requested  that 
the  Commission  terminate  its 
investigation  on  imports  of  French 
molasses.^  No  other  domestic  producer 
made  any  formal  submission  either  to 
the  Commission  or  to  the  Department  of 
Commerce  during  the  recent  review  of 
the  outstanding  order.  Nor  did  the 
Commission  receive  any  submission 
from  the  Department  of  Agriculture.  This 
lack  of  participation  by  the  domestic 


•Report  p.  A-IO. 

•Section  751(a)(1)  of  the  Tariff  Act  of  1930 
provides  that  Commerce  shall  conduct  annual 
reviews  of  the  amount  of  outstanding  countervailiag 
duty  orders.  For  the  period  of  Commerce's  review, 
the  EC  did  not  make  any  restitution  payment  on 
exports  of  molasses  from  France  to  any  country 
including  the  United  States.  The  program  of 
restitution  payments,  which  has  bean  determined  to 
be  countervailable,  remains  in  effect  The  resulting 
waiver  of  deposit  will  remain  in  effect  only  until  th« 
next  administrative  review,  scheduled  for  June  1962. 
Section  104  of  the  1979  Act  requires  the  Commission 
to  determine  whether  there  is  any  material  injury  or 
threat  or  material  injury  "by  reason  of  imports  of 
the  merchandise  subject  to  the  Order."  It  is 
therefore  appropriate  for  the  Commission  to 
continue  a  section  104  investigation  so  long  as  the 
order  remains  outstanding  and  the  subsidy  can  b* 
resumed, 

'Report  Appendix  C 
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producers  of  molasses  suggests  that  they 
do  not  anticipate  material  injury  or  the 
threat  of  material  injury  as  a  result  of 
revocation  of  the  order  under  review. 
Our  findings  support  this  view. 

Imports  of  sugar-beet  molasses  from 
France  in  terms  of  quantity,  value,  and 
•hare  of  apparent  domestic  consumption 
substantially  declined  from  1978  to 
1981.*  Pfizer,  Inc.,  the  only  U.S.  importer 
of  sugar-beet  molasses,  uses  the  product 
in  the  manufactiire  of  citric  acid.  From 
1978  to  1980,  Pfizer  purchased  both 
domestic  and  imported  sugar-beet 
molasses.  No  domestic  molasses  was 
purchased  by  Pfizer  in  1981.  Because  it 
could  offer  molasses  to  meet  Pfizer's 
lequirements  at  lower  prices,  the 
Netherlands  rather  than  Fi-ance  was  the 
beneficiary  of  Pfizer's  shift  to  total 
reliance  upon  imports.  The  price  of 
molasses  from  the  Netherlands  was 
significantly  below  that  for  the  same 
product  Pfizer  purchased  from  France.* 
Moreover,  Pfizer  claims  that  it  has 
become  increasingly  difficidt  to  acquire 
French-produced  molasses  meeting 
minimum  sugar-content  requirements. 
Consequently,  as  a  share  of  Pfizer's 
consumption,  imports  from  France 
declined  markedly  while  imports  from 
the  Netherlands  increased  dramatically 
between  1980  and  1981. 

Considering  these  developments, 
there  is  no  reason  to  anticipate 
significant  changes  in  the  volume  of 
French  imports  as  a  result  of  revocation. 
Revocation  of  the  countervailing  duty 
order  will  not  adversely  affect  the 
performance  of  the  domestic  industry  in 
the  foreseeable  future.  Thus,  we  have 
concluded  that  the  domestic  industry 
would  not  be  materially  injured  or 
threatened  writh  material  injury  if  the 
countervailing  duty  order  were  to  be 
revoked. 

By  order  of  the  Commission. 
Issued:  May  14, 1982. 
Kannetfa  R.  Mason, 

Secretary. 
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[Investigation  No.  104-TAA-71 

Sugar  From  the  European 
Communities 

Determination 

Based  on  the  record  '  developed  in 
investigation  No.  104-TAA-7.  the 


Commission  determines  pursuant  to 
section  104(b}  of  the  Trade  Agreements 
Act  of  1979,  that  an  industry  in  the 
United  States  would  be  threatened  with 
material  injury  by  reason  of  imports  of 
sugar  from  the  European  Communities 
covered  by  countervailing  duty  order 
T.D.  78-253,  if  the  order  were  to  be 
revoked.* 

Background 

On  March  28, 1980,  the  U.S. 
International  Trade  Commission 
received  a  request  from  the  Delegation 
of  the  Commission  of  the  European 
Communities  for  an  investigation  under 
section  104(b]  of  the  Trade  Agreements 
Act  of  1979. 

On  September  23, 1982,  the 
Department  of  Commerce  published  a 
notice  in  the  Federal  Register  of  the  final 
results  of  its  first  annual  review  of  the 
net  amount  of  the  subsidy  applicable  to 
sugar  from  the  European  Communities. 
Subsequent  to  that  determination  by 
Commerce,  the  U.S.  International  Trade 
Commission,  pursuant  to  section 
104(b)(2)  of  the  Trade  Agreements  Act 
on  janoary  27, 1982,  instituted 
investigation  No.  104-TAA-7  on  Sugar 
from  the  European  Communities,  which 
currently  enters  under  item  155.20  and 
item  155.30  of  the  Tariff  Schedules  of  the 
United  States,  to  determine  whether  an 
industry  in  the  United  States  would  be 
materially  injured  or  threatened  with 
material  injury,  or  the  estabUshment  of 
an  industry  in  the  United  States  would 
be  materially  retarded,  by  reason  of 
imports  of  sugar  covered  by  the 
countervailing  duty  order  if  the  order 
were  to  be  revoked. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  hearing  was  given  by  posting 
copies  of  the  notice  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  Washington,  D.C.  20436, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  February  3, 1982  (40 
FR  5058).  The  hearing  was  held  on  April 


*  Report  p.  A-fl. 

'Comparative  pricing  data  between 
representative  French  end  U.S.  producers  for  1961 
are  not  available. 

'The  "record"  is  defined  in  i  207.2(j)  of  the 
Commission's  Rules  of  Practice  and  Ptwxdure  (19 
CFR  207  JU)]. 


'Commissioners  Edces,  Prank,  and  Haggart 
determine  that  an  industry  in  the  United  States 
would  be  threatened  with  material  injury  by  reason 
of  imports  of  sugar  from  the  European  Communities 
covered  by  countervailing  duty  order  T.D.  7S-253,  if 
the  order  were  to  be  revoked.  Chairman  Alberger, 
Vice  Chairman  Calhoun,  and  Commissioner  Stem 
find  that  an  industry  in  the  Unite  States  would  not 
be  materially  injured,  or  threatened  with  material 
injury,  nor  would  the  establishment  of  an  industry 
in  the  United  States  be  materiallyretarded,  by 
reason  of  imports  of  sugar  from  the  European 
Communities  covered  by  countervailing  duty  order 
7&-253,  if  the  order  were  to  be  revoked.  Section 
771(11)  of  the  Tariff  Act  of  193a  as  amended, 
provides,  in  part,  that  if  the  Commissioners  voting 
on  section  104  investigations  "are  evenly  divided  as 
to  whether  the  determination  of  the  Commission 
shall  be  affirmative  or  negative,  the  Commission 
shall  be  deemed  to  have  made  an  affirmative 
determination." 


5, 1982,  in  Washington.  D.C,  and  all 
persons  who  requested  the  opportunity 
were  permitted  to  appear  in  person  or 
by  counsel.  The  Commission  vote  on 
this  case  was  held  in  public  session  on 
May  6, 1982. 

Views  of  Commissioners  Eckes,  Frank, 
andHaggart 

Imports  of  sugar  from  the  European 
Community  (EC)  have  been  subject  to  a 
coimtervailing  duty  order  *  since  July  31, 
1978.*  Based  on  the  record  developed  in 
this  investigation,  we  conclude  that  the 
revocation  of  this  countervailing  duty 
order  would  result  in  the  threat  of 
material  injury  to  the  sugar  industry  in 
the  United  States. 

In  making  this  determination,  we 
focused  particulariy  on  the  EC  sugar 
policy,  the  large  surplus  of  EC  sugar 
available  for  export  and  the  volatility  of 
the  domestic  and  international  sugar 
maricets. 

ne  Domestic  Industry 

Our  initial  consideration  is  the 
definition  of  the  relevant  domestic 
industry  against  which  the  impact  of  the 
subject  imports  must  be  assessed. 
Section  771(4)(A)  of  the  Tariff  Act  of 
1930  defines  the  term  "industry"  as: 
"The  domestic  producers  as  a  whole  of 
a  like  product  or  those  producers  whose 
collective  output  of  the  like  product 
constitutes  a  major  proportion  of  the 
total  domestic  production  of  that 
product"  The  term  "like  product"  is,  in 
turn,  defined  in  section  771(10)  as 
meaning:  "A  product  which  is  like,  or  in 
the  absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the  article 
subject  to  an  investigation  under  this 
tide." 

The  scope  of  the  outstanding 
countervailing  duty  order  under 
consideration  covers  generally  "sugar 
from  the  EC"  Sugar  is  derived  from  the 
juice  of  sugar  cane  or  sugar  beets.  The 
refined  sugar  product  derived  from 
sugar  beets  is  not  distinguishable  from 
that  of  sugar  cane  inasmuch  as  both  are 
virtually  chemically  pure  sugar.*  We 
conclude  that  the  like  product  for 
purposes  of  this  investigation  consists  of 
both  beet  and  cane  sugar. 

Because  of  the  close  relationship 
among  growers,  processors,  and  refiners 
in  the  production  of  sugar,  they  all  may 
be  affected  by  the  removal  of  the 
countervailing  duty  order.  Therefore,  we 
have  detenrilned  that  the  "industry"  for 
purposes  of  section  771(4)(A)  should 


»TX).  78-253. 
'43  FR  33237. 
'Report  A-4. 
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include  growers,  processors,  and 
refiners.* 

Present  Condition  of  the  U.S.  Industry 

The  condition  of  the  U.S.  industry  has 
shown  some  improvement  since  the 
imposition  of  countervailing  duties  on     ' 
EC  sugar  imports.  U.S.  sugar  production, 
which  fell  in  1977  and  1978,  has  risen 
irregularly  since  1979.  Capacity 
utilization  for  both  sugar  cane  reHners 
and  sugar  beet  processors  increased 
from  1979  to  1981.  '  During  1977  and 
1978.  U.S.  producers  held  record 
inventories,  but  inventories  then 
declined  through  1981. 

Since  1977.  the  U.S.  government  has 
attempted  to  stabilize  sugar  prices 
through  a  series  of  price  support  loan 
programs  protected  by:  (1)  duties  and 
quotas,  which  the  President  is 
authorized  to  proclaim  under  Headnote 
2  of  subpart  A,  part  10  of  schedule  1,  of 
the  TSUS;  and  (2)  fees,  which  the 
President  is  authorized  to  impose  under 
section  22  of  the  Agricultural 
Adjustment  Act  of  1933  (as  amended). 
Title  IX  of  the  Agrictdture  and  Food  Act 
of  1981  established  the  most  recent  price 
support  loan  program  for  sugeir.* 

Recent  Developments  in  International 
Sugar  Trade 

EC  policy  and  the  sugar  surplus — ^The 
current  world  market  for  sugar  is 
characterized  by  surpluses  and 
depressed  prices.  World  prices  have 
declined  since  October  1980.*  A  major 
contribution  to  the  world  surplus  is 
sugar  from  the  European  Community.'' 

The  EC's  Common  Agricultural  Policy 
(CAP)  with  respect  to  sugar  is  one 
which,  through  guaranteed  prices, 
encourages  production,  thereby  creating 
large  sugar  surpluses.  Thest>  surpluses 
are  exported  with  the  benefit  of 
subsicQes."  The  EC  production  control 
system  for  sugar  designates  three 
categories  of  internal  sugar  production: 
"A"  quota,  "B"  quota,  and  "C"  sugar. 
The  "A"  or  basic  quota  for  each  country 
is  supposedly  set  to  meet  internal  EC 
consumption;  but  since  "A"  quotas  are 


'CommiMioners  Eckea  and  Frank  refer  to  the 
ditcnssion  of  the  appropriate  industry  in  the 
Majority  Opinion  in  Lamb  Meat  from  New  Zealand. 
Inv.  No.  7(n-TA-8a  p.  8-ia 

^Report  A-25. 

*  Report  A-5. 

'RefMrt  A-3S. 

"Report  A-17. 

"The  ECs  (ubtidiea  on  lugar  exporti  are 
currently  being  challenged  under  the  Subaidiet 
Code  aa  a  result  of  a  petition  filed  pursuant  to 
section  301  of  the  Trade  Act  of  1974.  as  amended.  In 
addition.  Auatralia  and  Brazil,  along  with  ten  other 
countries,  have  filed  a  complaint  under  Article 
XXIII  of  the  General  Agreement  on  Tariffs  and 
Trade  (GATT]  because  of  the  ECs  faUures  to 
respond  to  a  previous  panel  determination  that  the 
BCa  subaidie*  violate  GATT  Article  XVI(1). 


set  by  political  negotiations,  they 
usually  have  been  fixed  at  levels  greater 
than  consimiption.  "A"  and  "B"  quotas 
together  constitute  approximately  128.5 
percent  of  aimual  EC  sugar 
consumption. "To  the  extent  that 
subsidized  "A"  and  "B"  sugar 
encourages  cultivation  of  "C"  sugar,  it, 
too,  is  subsidized.  While  "A"  and  "B" 
sugar  may  either  be  sold  domestically  or 
exported,  "C"  sugar  must  be  exported 
by  the  close  of  the  calendar  year  or  the 
producers  run  the  risk  of  losing  a  portion 
of  their  subsidies.  ** 

For  the  crop  year  1981/82,  the 
intervention  price  for  "A"  and  "B"  sugar 
was  increased  by  8.5  percent  and  for  the 
1962/83  crop,  preliminary  discussions 
indicated  an  aidditional  9  percent 
increase.  The  result  of  this  policy  has 
been  a  "moimtain  of  sugar"  which  the 
EC  has  had  to  dispose  of  in  recent  years. 
This  has  led  to  the  development  of  what 
has  been  referred  to  as  the  EC's 
common  export  policy  for  sugar.  The 
excess  of  EC  sugtir  production  over  EC 
sugar  consumption  was  more  than  3 
million  metric  tons  in  each  year  since 
1976/77  and  nearly  5  million  metric  tons 
for  1981/82.  These  excesses  coincide 
with  a  large  world  surplus  of  sugar 
which  made  disposal  of  the  "sugar 
mountain"  especially  difficult 

Remedial  Measures — To  help 
stabilize  international  trade  in  sugar, 
avoid  excessive  price  fluctuations,  and 
guarantee  adequate  sugar  supplies,  the 
world's  major  exporters  and  importers 
of  sugar  negotiated  the  International 
Sugar  Agreement  (ISA)  in  1977.  The 
United  States  is  a  member  of  the  ISA; 
but  Congress  must  pass  enabling 
legislation  if  United  States  membership 
is  to  continue  beyond  1982.  The  EC  is 
not  a  member  and  therefore  is  subject  to 
a  quota  on  exports  to  the  United  States 
applicable  to  nonmembers. 

Under  die  current  terms  of  the  ISA. 
the  United  States  is  permitted  to  import 
5,109  metric  tons  of  sugar  from 
nomember  cotmtries,  which  includes  the 
EC.  The  council  of  the  International 
Sugar  Organization  established  by  the 
Agreement  is  charged  with  monitoring 
imports  and  exports  &om  member  and 
nonmember  coimtriea  and  periodically 
adjusts  quotas  according  to  changes  in 
world  suppUes  and  prices.  The  Cotmcil's 
quota  restrictions  for  the  United  States 
in  recent  period*  are  shown  in  Appendix 
D  of  the  Report. 

In  addition  to  this  international  effort, 
the  United  States  also  has  imposed 
antidumping  duties  on  imports  of  sugar 


from  three  EC  member  states.  On  May 
16, 1979,  the  U.S.  Intematienal  Trade 
Commission  reported  to  the  Secretary  of 
the  Treasury  its  unanimous 
determination  that  an  industry  in  the 
United  States  was  being  injured  by 
reason  of  the  importation  of  sugar  &om 
Belgium,  France,  and  West  Germany, 
which  the  Department  of  the  Treasury 
had  determined  was  being,  or  was  likely 
to  be,  sold  at  less  than  fair  value  (LTFV). 
As  a  result  of  the  Commission's 
determination,  Treasiuy  imposed 
dumping  duties  on  any  LTFV  sugar 
imports  from  the  countries  in  question, 
entered  on  or  after  February  12, 1979. 
Finally,  in  response  to  plummeting 
sugar  prices  which  threatened  the  U.S. 
sugar  price  support  program,  the 
President  recently  imposed  a  sugar 
import  quota  of  220,000  short  tons  for  the 
period  between  May  11, 1982,  and  June 
30. 1982.'*  France,  together  with  22  other 
countries  and  areas,  was  allocated  a 
portion  of  this  quota  equal  to  5.9 
percent.  The  other  EC  countries  received 
no  quota.  The  total  quota  may  be 
modifided  at  any  time. 

Likely  Effect  of  Removal  of  the 
Countervailing  Duty  Order 

In  a  section  104  review  investigation, 
the  Commission  is  to  assess  the  impact 
that  revoking  an  existing  countervailing 
duty  order  will  have  on  the  appropriate 
domestic  industry.  In  explaining  the 
reasons  for  including  section  104,  the 
Committee  on  Finance  report  notes: 

Under  section  701  of  the  Tariff  Act  of  1930 
*  *  *  coiintervaihng  duties  will  be  imposed 
on  imports  from  certain  countries  only  when 
the  rrC  determines  that  the  material  injury 
criterion  of  section  701  has  been  satisFied. 
Countervailing  duty  orders  in  effect  on  the 
effective  date  of  new  section  701  of  the  Tariff 
Act  with  respect  to  products  from  a  cotintry 
to  which  the  material  injury  test  of  new 
section  701  will  be  applied  were  issued 
without  the  necessity  of  demonstrating  injury. 
Section  104  of  the  bill  provides  for  a  review 
of  these  orders  for  the  purpose  of  making  an 
injury  determination  *  *  *.'* 

Therefore.  Congress  intended  the  ITC  to 
evaluate  the  effect  of  subsidized  imports 
and  to  make  a  material  injury 
determination  of  the  future  impact  of 
these  imports  if  the  order  were  revoked. 
Having  done  so,  we  conclude  that  if  the 
order  were  revoked,  subsidized  EC 
imports  would  present  a  "real  and 


"Report  A-2. 

"A  detailed  discusaion  of  the  ECs  CAP  with 
respect  to  augar  la  found  in  the  Report  pp.  A-2-S, 
A-14-ia  and  A-34-36. 


"The  President  took  this  action  pursuant  to 
Headnote  2  of  the  Subpart  A  of  Part  10  of  schedule  1 
of  the  Tariff  Schedules  of  the  United  States. 
Pursuant  to  Section  22  of  the  Agricultural  ' 

Adjustment  Act  of  1S33.  the  President 
simultaneously  modified  the  fee  system 
implemented  by  Proclamation  4887  of  Dec  23, 1861. 
so  aa  to  make  it  compatible  with  the  quotas. 

"S.  Rept.  No.  Be-24a  p.  19a 
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imminent"  threat  of  material  injury  to 
the  domestic  industry. 

As  discussed  above,  both  the 
condition  of  the  domestic  industry  and 
the  world  sugar  market  reflect  the 
unpredictable  and  volatile  nature  of 
trade  ia  sugar  and  the  effects  of  various 
remedial  measures.  In  contrast,  the 
program  of  subsidization  by  the  EC, 
encouraging  a  sugar  surplus  for 
exportation,  is  ongoing  and  certain. 
There  is  nothing  in  the  record  of  this 
investigation  which  suggests  that  the  EC 
will  deviate  from  this  policy  in  the 
fuhire." 

Without  the  protection  of  the 
countervailing  duty  order,  the  domestic 
industry  would  be  threatened  with    ' 
material  injury  in  light  of  EC 
subsidization  and  aggressive  sugar 
production.  PresenUy,  the  EC  will  have 
over  5  million  short  tons  of  sugar 
avaUable  for  export  from  the  1981-82 
crop. "This  amount  alone  almost  equals 
total  U.S.  imports  for  1981.  After  the 
Soviet  Union,  the  United  States  is  the 
largest  importer  of  sugar  in  the  world  ** 
and  most  assuredly  would  be  a  market 
targeted  by  the  EC  for  sale  of  its  surplus 
in  the  absence  of  a  countervailing  duty 
order. 

Importandy,  the  legislative  history 
regarding  the  definition  of  the  term 
"material  injury"  indicates  that 
Congress  anticipated  special  problems 
in  determining  whether  an  industry 
producing  an  agriadtural  commodity  is 
materially  injured.  '•  Section  771(7)(D) 
indicates  that  the  Commission  shaU 
consider  in  the  case  of  agricultural 
products  "any  increased  burden  on 
government  income  or  price  support 
programs."  The  demonstrated  instability 
and  volatility  which  characterizes  the 
domestic  sugar  commodity  market  point 
to  the  certain  adverse  impact  of  even 
small  amounts  of  subsidized  imported 
sugar  on  the  U.S.  price  support  program 
for  sugar  as  well  as  on  domestic 
producers.** 

Although  there  are  other  factors 
which  would  affect  future  levels  of 
subsidized  sugeir  imports  from  the  EC, 
reliance  on  these  factors  to  resfrain  such 
imports  caimot  be  justified  in  this  case. 


"Tlie  EC  requetted  this  review  investigation,  but 
did  not  participate  in  the  hearing.  Recent  changes  in 
the  Community's  sugar  program  were  outlined  in  a 
letter  to  the  Commission.  (See  Appendix  C  to  the 
Report.)  The  Department  of  Commerce  is  charged 
with  the  responsibility  of  determining  the  impact  of 
these  changes  on  its  determination  of  subsidy 
practices  by  the  EC 

"According  to  the  submission  made  by  the 
Department  of  Agriculture,  the  ECs  share  of  the  free 
world  market  has  increased  bom  3.4  percent  in  1975 
to  over  18  percent  in  1961. 

"Report  A-nZl. 

"&  RepL  No.  96-249,  p.  8& 

"Report  p.  A-aa.  , 


One  of  these  factors  is  the  outstanding 
antidumping  order;  but  the  existence  of 
this  order  does  not  provide  sufficient 
assurance  regarding  future  levels  of 
imports.  Most  importantiy,  the 
antidumping  order  fails  to  cover  seven 
of  the  ten  EC  member  states.  Those 
countries  not  covered  by  the 
antidumping  order  historically  have 
demonstrated  the  capacity  to  produce 
significant  amounts  of  sugar  for  export.*' 

The  coimtervailing  duty  order  and  the 
antidumping  order  address  separate  and 
distinct  imfair  trade  practices.  It  is 
apparent  from  the  statutory  provisions 
concerning  each  practice  that  Congress 
intended  separate  consideration.  The 
fact  that  the  statutory  scheme  provides 
for  an  offset  for  cotmtervailing  duties  in 
assessing  antidumping  duties  further 
indicates  that  Congress  envisioned 
situations  where  both  types  of  duties 
would  be  required." 

The  statement  from  the  EC 
reproduced  in  Appendix  C  of  the  report 
(referenced  above]  points  to  a  second 
factor  affecting  future  levels  of 
subsidized  imports  from  the  EC — the 
ISA  nonmember  quota.  Reliance  on  this 
quota  as  determinative  of  future  import 
levels  is  unsound,  however.  The  quota  is 
subject  to  modification  at  any  time,  and 
has  been  altered  significantiy  in  the  past 
in  response  to  changes  in  the  world 
sugar  maricet.  Indeed,  as  recenUy  as 
March  1980,  quotas  for  nonmembers, 
including  the  EC,  were  suspended 
completely.  Subsequently,  the  quota  was 
reinstated  and  adjusted."  Further,  even 
though  legislation  has  been  introduced 
to  extend  U.S.  membership  in  the  ISA, 
future  membership  beyond  1982  remains 
uncertain.  If  the  United  States  were  not 
a  member,  EC  sugar  iiAports  would  no 
longer  be  subject  to  the  nonmember 
quota. 

A  final  factor  is  the  recent  quota 
system  imposed  by  the  President 
Quotas  under  the  ISA  and  the  Headnote 
authority  are  formulated  in  response  to 
policy  and  economic  considerations 
which  are  subject  to  the  dynamics  of  the 
world  sugar  market  The  intent  of  the 
Subsidies  Code  and  the  enabling 
legislation  was  to  ensiu^  that  domestic 
producers  would  have  an  objective 
assessment  of  the  impact  of  unfair 
imports,  free  from  the  considerations 
which  underiie  such  agreements  as  the 


"  Report  p.  A-23  ft  24:  Ubies  7-ia 
"Tariff  Act  of  ISSa  as  amended,  section 
772(d)(1)(D). 

"See  "Outline  of  Quotas.  Duties,  and  Fees  on 
Sugar,"  in  Appendix  D  of  the  Report.  Since  Jan.  1. 
1980,  the  quota  for  nonmembers  has  been  93,816 
short  tons,  suspended  for  over  a  year,  reinstated  at 
74,384  short  tons,  adjusted  to  5,967  metric  tons,  and 
further  adiuated  to  the  current  level  of  5,100  metric 
tons. 


ISA  or  Presidential  actions  under  the 
Headnote  authority.  This  procxss  is 
intended  to  afford  all  parties  with 
predictability  in  that  assessment 
Reliance  on  quotas  of  uncertain  amount 
and  duration  to  coimter  the  threat  of 
injury  from  subsidized  sugar  imports  is 
misplaced.  To  do  so  is  to  afford  the 
domestic  industry  and  exporting 
coimtries  alike  with  an  unpredictable 
decision-making  process  which  is  less 
than  Congress  cleariy  intended.  Further, 
to  do  so  subjects  future  trade 
relationships  in  this  commodity  to 
precisely  the  uncertainty  and  policy 
considerations  which  our  trade  laws  are 
intended  to  eliminate.  Therefore,  the 
uncertainty  of  these  quotas  and  the 
limited  scope  of  the  antidumping  order 
preclude  us  from  relying  on  them  in 
assessing  the  impact  revocation  of  the 
countervailing  duty  order  would  have  on 
the  domestic  industry. 

Conchwioii 

Our  determination  is  based  primarily 
on  our  assessment  that  the  EC  will 
continue  to  subsidize  exports  and  that 
the  resulting  enormous  surplus  would 
have  serious  effects  in  already  unsettied 
U.S.  and  international  sugar  markets. 
We  find  that  a  revocation  of  the  « 

countervailing  duty  order  will  threaten 
material  injury  to  die  U.S.  sugar 
industry. 

Views  of  Chaiiman  Albei-ger.  Vice 
Chainnan  Calhcwm.  and  Comnrissianwf 
Stan 

Imports  of  sugar  bom  the  European 
Community  (EC)  have  been  subject  to  a 
countervailing  duty  order  since  July  31, 
1978.**  That  order  is  before  us  for  review 
pursuant  to  section  104(b)  of  the  Trade 
Agreements  Act  of  1979.  Based  on  the 
record  developed  in  this  investigation, 
we  conclude  diat  the  revocation  of  this 
countervailing  duty  (CVD)  order  would 
not  result  in  material  injury  or  the  threat 
of  material  injury  to,  or  in  the  material 
retardation  of ,  an  industry  in  the  United 
States. 

In  arriving  at  this  decision,  we  have 
considered  such  market  factors  as  the 
existence  of  antidumping  duties  on 
imports  bom  France,  Belgium,  and  West 
Germany,  the  existence  of  import  fees 
and  duties  pursuant  to  Presidential 
Proclamation  4940,  the  existence  of 
sugar  quotas  imposed  pursuant  to  the 
International  Sugar  Agreement  (ISA) 
and  pursuant  to  Presidential 
Proclamation  4941,  as  well  as  the  usual 
factors  bearing  on  the  performance  of 
the  domestic  industry.  The  combined 
effect  of  the  antidumping  duties,  impotU 


**  TJX  7S-2S3, 43  FR  33237. 
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duties  and  fees,  and  quotas  insures  that 
the  U.S.  industry  will  not  be  adversely 
affected  by  low-priced  EC  sugar  if  the 
CVD  order  is  revoked. 

The  Domestic  Industry** 

Our  initial  consideration  is  the 
definition  of  the  relevant  domestic 
industry  against  which  the  impact  of  the 
subject  imports  must  be  assessed. 
Section  771(4)(A)  of  the  Tariff  Act  of 
1930  defines  the  term  "industry"  as — 

The  domestic  producers  as  a  whole  of  a 
like  product,  or  those  producers  whose 
collective  output  of  the  like  product 
constitutes  a  major  proportion  of  the  total 
domestic  production  of  that  product. 

The  term  "like  product"  is,  in  turn, 
defined  in  section  771(10)  as  meaning — 

A  product  which  is  like,  or  in  the  absence 
of  like,  most  similar  in  characteristics  and 
uses  with,  the  article  subject  to  an 
investigation  under  tliis  title. 

The  scope  of  the  outstanding  CVD 
order  imder  consideration  covers 
generally  all  sugar  from  the  EC  whether 
derived  fix>m  sugar  beet  or  sugar  cane. 
The  refined  sugar  product  derived  from 
sugar  beets  in  not  distinguishable  from 
that  of  sugar  cane  and  they  are 
interchangeable  in  the  market  place.** 
We  conclude  therefore  that  the  domestic 
product  which  is  like  the  imported  sugar 
is  sugar  derived  from  either  beets  or 
cane. 

There  is  a  significant  level  of 
integration  in  domestic  sugar 
production.  With  beet  sugar,  most 
growers  sell  to  processors  who  convert 
the  beets  to  refined  sugar.  In  the  case  of 
cane  sugar,  many  growers  (especially  in 
Hawaii)  also  process  the  sugar  cane  into 
raw  sugar  before  it  is  sold  to  refinery 
companies  who  produce  the  end 
product,  refined  sugar.  Other  sugar  cane 
growers  sell  to  companies  who  process 


"It  is  tlie  view  of  Vice  Chainnan  Calhoun  that 
since  thi<  caie  arises  under  section  104  of  the  Trade 
Agreements  Act  of  1979.  the  task  before  the 
Commission  is  to  determine  whether  a  domestic 
industry  wouid  be  materially  injured  or  tlueatened 
with  material  injury  "by  reason  of  imports  of  the 
merchandise  subject  to  a  countervailing  duty  order 
if  the  order  were  to  be  revoked"  Similarly,  under 
Title  vn  of  the  Tariff  Act  of  1930.  the  Commission 
determines  whether  a  domestic  industry  is 
materially  injured  or  threatened  with  material  injury 
by  reason  of  the  imported  merchandise  under 
investigatioa  Since  no  standards  or  guidance  is 
given  for  aectioa  104  determinations,  he  has  in  prior 
cases  used  the  standards  and  analytical 
methodology  employed  in  our  Title  VI]  cases  for 
guidance  in  determining  what  would  happen  if 
duties  were  to  be  revoked.  In  this  case,  the 
standards  and  methodology  of  Title  VII  are 
particularly  useful  as  there  have  been  no  duties 
impoeed  in  the  past  year,  making  data  from  that 
period  aspecially  helpful  in  predicting  what  would 
occur  without  the  duly.  Thus,  when  Title  VII 
language  and  theories  arise  In  this  opinion  It  is.  for 
his  purposes,  based  on  the  above  rationale. 

**ReiiodA-».    . 


the  cane  into  raw  sugar  and  who  in  turn 
sell  it  to  refiners.  Thus  the  structure  of 
the  system  for  producing  sugar  is  highly 
interdependent  Naturally,  then,  any 
impact  of  imports  on  the  processors  and 
refiners  would  be  directly  felt  by  the 
growers,  a  situation  which  is  not 
tmusual  in  the  agricultural  sector. 
Because  of  this  degree  of 
interdependence  and  integration  among 
growers,  processors  and  refiners,  we 
have  determined  that  the  producers  of 
the  like  product  are  the  growers  of  sugar 
cane  and  sugar  beets  and  those  who 
process  and  refine  them.  Consequently 
the  "industry"  for  purposes  of  section 
771(4](A)  should  include  growers  and 
processors  and  refiners." 

Present  Condition  of  the  U.S.  Industry 

The  U.S.  industry  has  been  healthy 
during  the  most  recent  period.  Today 
antidumping  duties  and  quotas  and 
import  duties  and  fees,  as  well  as 
coimtervailing  duties,  apply  to  imi>ort8 
of  sugar  from  the  European  Community 
(EC). 

U.S.  sugar  production,  which  fell  in 
crop  year  1979/80  to  5.77  million  short 
tons,  has  increased  each  year  since, 
reaching  6.51  million  short  tons  in  1981/ 
82.**  Capacity  utilization  for  both  cane 
sugar  refiners  and  beet  sugar  processors 
increased  from  1979  to  1981.**  Record 
levels  of  inventories  were  held  by  U.S. 
producers  through  early  1979,  buthave 
been  declining  ever  since.  From  197B  to 
1981,  the  U.S.  sugar  processing  industry 
beceime  increasingly  profitable.  In 
particular,  for  the  beet  sugar  processing 
industry,  the  net  operating  margin 
increased  from  a  negative  2.0  percent  in 
1978,  to  14.4  percent  in  1981.  Similarly, 
the  net  operating  margin  of  cane  sugar 
refiners  increased  from  3.1  percent  in 
1978  to  5.3  percent  in  1981.  For  those 
processors  that  are  cooperatives  similar 
trends  are  evident  for  their  operations.  *** 
In  sum,  since  1978  the  performance  of 
both  U.S.  sugar-beet  processors  and 
sugar  cane  refiners  has  been  improving. 

Likely  Effect  of  Removal  of  the 
Countervailing  Duty  Order 

In  a  section  104  review  investigation, 
the  task  before  the  Commission  is  to 
assess  the  impact  the  revocation  of  an 
existing  coimtervailing  duty  order  will 
have  on  the  domestic  industry. 

U.S.  imports  of  sugar  from  the  EC 
increased  steadily  from  42  short  tons, 
raw  value,  in  1974  to  83,426  short  tons, 
raw  value,  in  1978.  Following  the 
imposition  of  anti-diunping  duties  on 


"Report  A-8-11. 
"Report  A-28. 
"Report  A-Z5. 
"Report  A-30-A-33. 


sugar  from  France,  Belgium  and  the 
Federal  Republic  of  Germany, 
countervailing  duties  on  EC  sugar  and 
the  imposition  of  quotas  on  EC  sugar 
pursuant  to  the  International  Sugar 
Agreement  (ISA)  imports  from  the  EC 
fell  sharply  in  1979  to  2.1  short  tons,  rose 
to  71  short  tons  in  1980  and  fell  again  to 
46  short  tons  in  1981.  Since  1974  such 
imports  have  never  accoimted  for  more 
than  1  {>ercent  of  domestic  consumption. 

U.S.  sugar  producers  have 
acknowledged  that  imports  bom  the  EC 
are  a  minor  direct  factor  in  the  U.S. 
market.  However,  these  producers 
maintain  that  in  assessing  material 
injury  it  is  appropriate  for  the 
Commission  to  examine  the  impact  of 
EC  sugar  exports  to  the  world  market  on 
the  world  price  which  is  in  turn  reflected 
in  the  U.S.  price.*'  Even  accepting, 
arguendo,  that  EC  world  exports  impact 
adversely  on  U.S.  market  prices,  we  do 
not  think  this  argument  is  relevant  to  the 
case  before  the  Commission.  In  a 
section  104  review,  the  Commission's 
task  is  to  determine  the  impact  of 
imports  on  U.S.  producers  if  the 
countervaiUng  duty  order  is  revoked. 
Thus,  the  effect  on  U.S.  producers  of  EC 
exports  to  the  world  market  rather  than 
to  just  the  U.S.  market  is  irrelevant  to 
our  determination  imder  section  104. 
Moreover  if  the  impact  of  EC  sugar  is 
through  its  worldwide  marketing  we  fail 
to  understand  how  a  countervailing  duty 
order  affecting  exports  to  the  United 
States  would  have  remedial  effect 
Revocation  of  the  order  would  not  affect 
EC  exports  to  the  world  market  nor  their 
impact  on  world  prices.  There  is  a 
mechanism  in  place — the  import  fee 
system — which  is  specifically  designed 
to  insulate  the  U.S.  market  from  the 
impact  of  low  world  prices.  Thus,  to  the 
extent  the  direct  impact  of  EC 
subsidized  exports  is  on  world  prices 
and  only  indirectly  on  U.S.  prices,  we  do 
not  think  an  affirmative  determination 
in  this  case  could  be  defended  within 
the  criteria  of  the  statute. 

Further,  the  decline  in  imports  from 
the  EC  over  the  past  3  years  coincides 
with  two  events:  (1)  The  imposition  of 
the  antidumping  duties  bn  exports  of 
sugar  from  France,  Belgium  and  the 
Federal  Republic  of  Germany  on 
February  12. 1979;  (2)  the  U.S.  adoption 
of  the  ISA  quota  regime  on  January  1, 
1978,  which  severely  limits  possible 
imports  of  EC  siigar.  Under  the  ISA 
quota  regime  total  nonmember  exports 
to  the  U.S. — ^including  those  from  the 
EC — carmot  currently  exceed  5,109 
metric  tons  a  year.  Compared  to  total 
imports  of  5,013,704  short  tons  raw  value 


"  Hearing  transcript  p.  a 
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in  1981,  this  is  a  minimal  amoimt  which, 
even  if  sold  at  well  below  the  prevailing 
market  price,  would  not  materially 
affect  the  U.S.  industry." 

Today  the  U.S.  sugar  industry  is 
further  protected  by  quotas  imposed  by 
Presidential  Proclamation  4941.  As  of 
May  11. 1982,  only  France  of  the  the  PC 
member  states  may  export  sugar  to  the 
United  States,  and  its  quota  allocation  is 
very  smali*  it  must  share  5.9  percent  of 
the  total  global  quota  with  22  other 
countries.  From  May  11. 1982.  to  June  30. 
1982.  the  total  quota  is  a  mere  220.000 
short  tons,  raw  value,  compared  to  an 
annual  U.S.  consumption  of 
approximately  10  million  short  tons. 

The  combined  effect  of  quotas  and  the 
antidumping  duties  afford  adequate 
protection  to  the  domestic  industry. 
Virtually  all  imports  of  sugar  from  the 
EC  orginate  in  the  three  countries  to 
which  the  antidumping  duties  apply.  As 
to  these  exports,  the  countervailing  duty 
order  provides  no  additional  protection. 
The  effect  of  Section  772(d)(1)(D)  of  the 
Tariff  Act  of  1930,  as  amended,  is  that 
the  net  duty  collected  is  equal  to  the 
larger  of  the  antidumping  or 
countervailing  duty.  In  this  case  the 
antidumping  duty  is  the  larger  of  the 
two.  Moreover,  given  the  EC's  domestic 
price  support  program,  it  is  unlikely  that 
they  would  manipulate  their  domestic 
price  in  order  to  avoid  antidumping 
duties.** Thus,  the  antidumping  duties 
ensure  that  revocation  of  the 
countervailing  duty  order  will  not  result 
in  a  substantial  decrease  in  the  price  of 
sugar  from  the  EC. 

It  is  true  that  quotas  under  both  the 
ISA  and  the  Presidential  Proclamation 
are  subject  to  modiTication.  However,  it 
is  specifically  provided  that  quotas 
proclaimed  pursuant  to  the  Presidential 
Proclamation  will  be  in  accordance  with 
the  ISA.  Modification  of  the  ISA  quotas 
are  a  function  of  the  prevailing  world 
price,  quotas  falling  only  as  the  price 
rises,  thereby  ensuring  continued 
protection  of  the  domestic  industry.  As 
to  the  possibility  that  the  EC  may  join 
the  ISA  and  thereby  no  longer  be 
subject  to  the  non-member  quota,  we 
note  the  letter  from  the  EC  to  the 
Conmiission  dated  April  22, 1982,  stating 


"In  a  previous  ITC  report  on  sugar.  Investigation 
22-41.  April  1978,  tiie  price  elasticity  of  demand  was 
found  to  be  inelastic.  Nevertheless,  a  small  increase 
in  the  quantity  of  sugar  available  to  the  market, 
such  as  5.000  tons,  would  be  unlikely  to  have  ■ 
significant  effect  on  a  daily  price  quote,  and  would 
have  negligible  lasting  eHect  on  the  price  over  any 
period  of  time.  Staff  brieHng  of  Commission  at 
meeting.  May  8. 1982. 

"  Staff  briefing  of  Commission  at  meeting.  May  8. 
198t.        I 


that"*  •  •  the  EC  will  not  be  able  to 
join  the  present  ISA  as  extended  for  two 
years  (till  end  of  1964)."  On  the  question 
of  whether  the  United  States  will  cease 
to  be  an  ISA  member  and  the  quota 
thereby  removed,  we  note  that  United 
States  enabling  legislation  does  not 
expire  until  1983,  and  that  there  is  no 
indication  that  the  legislation  will  not  5b 
renewed.  Similarly,  there  is  no  reason  to 
believe  that  any  future  modification  of 
the  antidumping  duty  will  permit  prices 
or  quantities  of  FC  imports  which  would 
adversely  affect  the  U.S.  industry.  In  any 
case,  the  role  of  the  Commission  in  a 
section  104  investigation  is  to  forecast 
the  effect  of  revocation  of  the 
countervailing  duty  order  on  the 
domestic  industry.  In  so  doing,  we  must 
consider  factors  which  affect  the 
condition  of  the  industry  as  they  exist  at 
the  time  of  the  determination.  Mere 
conjecture  as  to  future  events  is  not 
appropriate  even  for  a  threat  of  material 
injury  argument  It  is  not  our  role  to 
engage  in  pure  speculation  as  to  what 
futiu^  market  conditions  might  be.  The 
Senate  Committee  on  Finance  in  its 
report  on  the  Trade  Agreements  Act  of 
1979  affirms  that  even  a  threat  of 
material  injury  must  not  be  based  on 
mere  supposition  or  conjecture.** 

Having  considered  the  current  healthy 
state  of  the  U.S.  sugar  industry  and  the 
existence  of  other  forms  of  protection 
against  EC  sugar  imports,  we  determine 
that  revocation  of  the  countervailing 
duty  order  will  not  result  in  material 
injury  or  threat  of  material  injury  to  the 
U.S.  sugar  industry. 

By  order  of  the  .Commission. 
Issued:  May  14, 1982. 

Kenneth  R.  Mason.  ^ 

Secretary. 

[Fit  Doc.  82-14383  nied  S-2S-8Z:  MS  ml 
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"  "In  determining  whether  an  industry  in  the 
United  States  is  threatened  with  material  injury,  the 
ITC  will  consider  the  likelihood  of  actual  material 
injury  occurring.  It  will  consider  any  economic 
factors  it  deems  relevant  and  consider  the  existing 
and  potential  situation  with  respect  to  such  factors. 
An  ITC  aHirmative  determination  with  respect  to   , 
threat  of  material  injury  must  be  based  upon 
information  showing  that  the  threat  is  real  and 
injury  is  imminent,  not  a  mere  supposition  or 
conjecture.  Tht  threat  of  material  injury'  standard 
is  intended  to  permit  import  relief  under  the 
countervailing  duty  and  antidumping  laws  before 
actual  injury  occurs  and  should  be  administered  in 
a  manner  so  as  to  prevent  actual  injury  from 
occurring.  Relief  should  not  be  delayed  if  sufficient 
evidence  exists  for  concluding  that  the  threat  of 
injury  is  real  and  injury  is  imminent"  S.  Rept  Na 
98-249  at  88-89. 


LIBRARY  OF  CONGRESS 

CopyrigM  Offic* 

IOocketNaLPRM>-«] 

Report  of  the  Register  of  Copyrights 
on  ttie  Effects  of  17  U^a  108  on  ttie 
Rights  of  Crestors  end  ttw  Needs  of 
Users  of  Worlcs  Reproduced  by 
Certain  Ljbrertee  and  Archive*;  final 
Comment  Period 

agency:  Copyright  Office.  Library  of 

Cdtagress. 

action:  Notice  of  final  comment  period. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  is  preparing  a  report 
for  Congress  in  accordance  with  17 
US.C.  108(i).  The  subject  of  the  report  to 
the  extent  to  which  17  U.S.C  108  has 
achieved  the  intended  balance  between 
the  ri^ts  of  creators  and  the  needs  of 
users  of  copyrighted  works  which  are 
reproduced  by  certain  libraries  and 
archives.  Five  regional  pubUc  hearings 
have  been  held  to  elicit  views, 
comments,  and  information  from  all 
interested  persons,  including  authors, 
copyright  proprietors,  libraries,  and 
users  of  all  types  of  Ubraries.  This  notice 
annoimces  that  the  Copyright  Office 
desires  to  receive  the  written  comments 
of  organizations  and  individuals  whose 
informed  opinions  may  contribute  to  the 
preparation  of  that  report. 

The  OfHce  also  announces  the 
availability  ot  and  invites  written 
comment  on.  the  report  of  library 
photocopying  prepared  by  King 
Research,  Inc.  imder  contract  to  the 
Library  of  Congress. 

DATE  To  become  part  of  the  record,  and 
to  be  fully  evaluated  in  preparin|;  the 
report  all  comments  must  be  received  - 
by  the  Copyri^t  Office  on  or  before  July 
15.1982. 

aooresscs:  Written  comments  should 
be  submitted  as  follows: 

If  sent  by  mail:  Office  af  the  General 
Counsel,  Department  DS.,  Library  of 
Congress.  Washington.  D.C  2054a 

If  hand-delivered:  Office  of  the 
General  Counsel.  Madison-Building, 
Room  407,  First  and  Independence 
Avenue  SE..  Washington.  D.C. 

KM  RiRTHER  INFOmiATTON  CONTACT:.^. 

Dorothy  Schrader,  General  CounseL 
Department  D.S.,  Library  of  Congress, 
Washington.  D.C  20540.  Telephone: 
(202)  287-838a 
SUPPLEMENTARY  information: 

1.  Background  and  Purpose  of  the 
Copyri^t  Offic»  Report 

A  thorough  background  statement 
concerning  the  Copyright  Office  report 
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section  108  of  the  Copyright  Act  appears 
in  all  prior  notices  requesting  conunents, 
most  recently  at  pages  79202  through 
79204  of  the  Federal  Register  for  Friday, 
November  28, 1980  (Vol.  45,  No.  231)  and 
is  herein  incorporated  by  reference. 

2.  Specific  Questions 

The  Copyright  Office  is  interested  in 
receiving  comments  and  testimony 
about  any  issues  relevant  to  section  108 
which  concern  authors,  copyright 
owners,  librarians,  and  their  patrons.  Of 
particular  interest  are  answers  to  the 
following  questions: 

1.  To  what  extent  has  section  108 
changed  Ubrary  procedures?  Has  there 
been  any  signiScant  effect  on  users'  and 
Ubrarians'  access  to  information? 

2.  To  what  extent  has  section  108 
affected  established  patterns  in  the 
publishing  industry  and  the  relationship 
between  authors,  libraries,  and  library 
users? 

3.  Depending  upon  the  type  of  library 
involved,  describe  the  effect  if  any,  of 
section  108  upon  the  type  and  amount  of 
copying  performed  by  the  library  on  its 
own  behalf  or  on  behalf  of  users.  To 
what  extent  have  publishers  and 
authors  experienced  a  change  in  the 
number  of  requests  from  libraries  to 
reproduce  works  since  the  present  law 
went  into  effect? 

4.  In  what  manner  has  the 
establishment  of  the  Copyright 
Clearance  Center  affected  your 
experience  under  section  108?  Would 
the  creation  of  a  National  Periodical 
Center  affect  your  operations?  (The 
intent  of  these  questions  is  to  elicit 
responses  from  publishers  and  authors 
on  the  one  hand  and  Ubraries  and 
hbrary  users  on  the  other.) 

5.  Describe  the  impact,  ff  any,  that 
section  108  has  had  upon  the  replication 
of  nonprint  materials,  including  the 
ability  of  libraries  to  reproduce 
phonorecords  and  audiovisual  works 
dealing  with  news.  In  response  to  this 
question  describe  any  problems  which 
have  been  encountered  as  the  result  of 
the  narrower  exemptions  for  nonprint 
materials  under  section  108. 

6.  How  have  the  CONTU  guidelines 
worked  in  practice?  How  should 
periodicals  more  than  five  years  old  be 
treated? 

7.  What  is  your  opinion  of  the 
relationship  between  section  107  ("fair 
use")  and  section  108  ("reproduction  by 
libraries  and  archives")? 

8.  How  should  foreign  copyrighted 
works  and  requests  from  foreign 
libraries  be  treated  under  section  108 
and,  in  practice,  how  are  they  treated 
now? 

9.  If  problems  do  exist,  can  they  be 
resolved  without  resort  to  legislative 


amendment?  U  so,  what  are  the 
problems,  and  how  could  they  best  be 
resolved?  If  not,  what  changes  should  be 
made  in  the  law? 

3.  iOng  Report 

The  Library  of  Congress  awarded  a 
contract  to  iGng  Research,  Inc.,  to 
perform  several  statistical  surveys 
concerning  library  photocopying,  to 
assist  the  Copyright  Office  in  preparing 
the  report  to  Congress  mandated  by,  17 
U.S.C.  108(i).  Results  of  three  surveys  of 
libraries,  two  of  library  patrons,  and  one 
of  publishers  are  contained  in  a  report 
by  King  Research  which  will  be 
available  in  late  May  or  early  June,  1982 
for  purposes  of  written  public  comment 
to  the  Copyright  Offfce.  Copies  may  be 
ordered  in  advance  directly  from  King 
Research  by  sending  a  check  or  money 
order  (payable  to  King  Research,  Inc.)  in 
the  amount  $25.00  ($30.00  for  deUvery ' 
outside  the  United  States)  to  King 
Research,  Inc.,  P.O.  Box  70,  Rockville, 
MD  20850.  Only  prepaid  orders  can  be 
accepted.  Domestic  deliveries  will  be  by 
first  class  mail;  deliveries  outside  the 
United  States  will  be  by  airmail. 

In  addition,  a  limited  number  of 
copies  will  be  available  at  the  Copyright 
Office  for  reading  or  lending  in  the 
Washington,  D.C.  area.  Subject  to 
availability,  a  copy  can  be  borrowed  for 
partial  or  complete  reproduction  outside 
the  Copyright  Office;  the  borrowed  copy 
must  be  returned  within  24  hours  to  the 
Copyright  Office.  These  copies  will  be  in 
the  Information  Office,  Room,  401, 
Madison  Building,  Ist  and  Independence 
Avenues,  SE.,  Washington,  D.C,  and 
will  be  available  weekdays  (except 
holidays)  between  8:30  a.m.  and  5:00 
p.m. 

(17U.S.C108) 

Dated:  May  18, 1982. 
Michael  R.  Pew, 
Aasocjpte  Register  of  Copyrights. 

Approved: 
Daniel  J.  Booistln, 
The  Librarian  of  Congress. 

|FR  Doc  a2-1428e  FIM  S-ZS-62:  S:45  unj 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Rea'     r 
Safeguards  Subcommittee  on  irfMland 
Plant  Units  1  and  2;  Meeting 

The  ACRS  Subcommittee  on  Midland 
Plant  Units  1  and  2  will  hold  a  meeting 
on  June  2, 1982,  Room  1046, 1717  H 
Street.  NW..  Washington,  DC.  The 
Subcommittee  will  continue  to  review 
the  application  by  Consumers  Power 


Company  for  a  license  to  operate 
Midland  Plant  Units  1  and  2. 

In  accordance  with  the  procedures 
outlined  in  the  Federal  Register  on 
September  30, 1981  (46  FR  47903),  oral  or 
written  statements  may  be  presented  by 
members  of  the  public  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  when  a  transcript  is  being 
kept,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  Staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  Designated  Federal  Employee  as  far 
in  advance  as  practicable  so  that 
appropriate  arrangements  can  be  made 
to  allow  the  necessary  time  during  the 
meeting  for  such  statements. 

The  entire  meeting  will  be  open  to 
public  attendance  except  for  those 
sessions  which  will  be  closed  to  protect 
proprietary  information  (Sunshine  Act 
Exemption  4).  One  or  more  closed 
sessions  may  be  necessary  to  discuss 
such  information.  To  the  extent 
practicable,  these  closed  sessions  will 
be  held  so  as  to  minimize  inconvenience 
to  members  of  the  public  in  attendance. 

The  agenda  for  subject  meeting  shall 
be  as  follows: 

Wednesday,  June  Z  1982— 4.-00  p.m.  until  the 
conclusion  of  business,  discussion  of  topic 
noted  above. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  will  then  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  Consumers 
Power  Company,  the  NRC  Staff,  their 
consultants,  and  other  interested 
persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  a  prepaid  telephone  call  to 
the  cognizant  Designated  Federal 
Employee,  Mr.  David  Fischer  (telephone 
202/634-1413)  between  8:15  a.m.  and 
6:00  p.m.,  EST. 

I  have  determined,  in  accordance  with 
Subsection  10(d)  of  the  Federal 
Advisory  Committee  Act,  that  it  may  be 
necessary  to  close  portions  of  this 
meeting  to  public  attendance  to  protect 
proprietary  information.  The  authority 
for  such  closure  is  Exemption  (4)  to  the 
Sunshine  Act,  5  U.S.C.  552b(c)(4). 
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Dated:  May  21. 1982. 
John  C  Hoyle, 

Advisory  Committee  Management  Officer. 

(PR  Doc  BZ-14332  Filod  S-2S-82: 8:45  am) 
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Applications  for  Licenses  to  Export 
Nudear  Facilities  or  lyiaterials 

Pursuant  to  10  CFR  110.70(b)  "Public 
notice  of  receipt  of  an  application", 
please  take  notice  that  the  Nuclear 
Regulatory  Commission  has  received  the 
following  applications  for  export 
licenses.  A  copy  of  each  application  is 
on  flle  in  the  Nuclear  Regulatory 
Commission's  Public  Document  Room 


located  at  1717  H  Street  NW.. 
Washington,  D.C. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  may  be  Hied 
within  30  days  after  publication  of  this 
notice  in  the  Federal  Register.  Any 
request  for  hearing  or  petition  for  leave 
to  intervene  shall  be  served  by  the 
requestor  or  petitioner  upon  the 
applicant,  the  Executive  Legal  Directoi;, 
U.S.  Nuclear  Regulatory  Commission.  I 
Washington,  D.C.  20555,  the  Secretary.  ■ 
U.S.  Nuclear  Regulatory  Commission     v 
and  the  Executive  Secretary,  \ 

Department  of  State.  Washington.  D.C. 
20520. 

Federal  Register  (Export) 


In  its  review  of  applications  for 
license  to  export  production  or 
utilization  facilities,  special  nuclear 
material  or  source  material,  noticed 
herein,  the  Commission  does  not 
evaluate  the  health,  safety  or 
environmental  effects  in  die  recipient 
nation  of  the  facility  or  material  to  be 
exported.  The  table  below  lists  all  new 
major  appUcations. 

Dated  this  19th  day  of  May  at  Bethesda, 
Maryland. 

For  the  Nuclear  Regulatory  CommisMoa. 
James  V.  Zumnennan, 
Assistant  Director.  Export/Import  and 
International  Safeguards  Office  of 
International  Programa. 


Name  ol  applicant,  date  of  application,  date  received,  applicalion 
No. 


Malenal  type 


Kiogranv 


Total 


ToW 


En44M 


Onnkyoi 


General  El«*ic  Apr.  30.  1962.  May  4,  1962.  XSNM019Se . 
General  Electric.  Apr.  30,  1962.  May  4.  1962.  XSNM0t957 . 


3.65  percent  antichad  utaniiaiL. 
3.85  percent  enriched  iMViunt~ 


50,329 
10,296 


1,356 

sao 


lual  tor  Toki»4 - 
kaltarTamgi. 
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[Docket  Na  50-313] 

Artcansas  Power  &  Light  Co^  Issuance 
of  Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  65  to  Facility 
Operating  License  No.  DPR-51,  issued  to 
Arkansas  Power  and  Light  Company 
(the  licensee],  which  revised  the 
Technical  SpeciBcations  (TSs)  for 
operation  of  Arkansas  Nuclear  One, 
Unit  No.  1  (the  facility),  located  in  Pope 
County,  Arkansas.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  revised  the  Appendix 
B  TSs  to  delete  certain  nonradiological 
water  quaUty  surveillance  requirements 
of  sections  2.1  and  4.1. 

llie  applications  for  the  amendment 
comply  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
CFR  Chapter  I,  which  are  set  forth  in  the 
license  amendment.  Prior  public  notice 
of  this  amendment  was  not  required 
since  the  amendment  does  not  involve  a 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  is  a 


ministerial  action  required  as  a  matter 
of  law  and  that  therefore  no 
environmental  impact  statement  or 
negative  declaration  and  environmental 
impact  appraisal  need  be  prepared  in 
connection  with  issuance  of  this 
amendment 

For  further  details  with  respect  to  this 
action,  see  (1)  the  licensee's  applications 
for  amendment  dated  August  17  and 
September  24, 1981,  (2)  Amendment  No. 
65  to  License  No.  DPR-51,  and  (3)  the 
Commission's  letter  to  the  licensee 
dated  May  18, 1982.  All  of  these  items 
are  available  for  public  inspection  at  the 
Commission's  PubUc  Docimient  Room, 
1717  H  Street  NW.,  Washington,  D.C. 
and  at  the  Arkansas  Tech  University, 
Russellville,  Arkansas.  A  copy  of  items 
(2)  and  (3)  may  be  obtained  upon 
request  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
of  Licensing. 

Dated  at  Bethesda,  Maryland,  this  18th  day 
of  May  1982. 

For  the  Nuclear  Regulatory  Commission. 

John  F.  Stolz, 

Chief  Operating  Reactors  Branch  No.  4, 
Division  of  Licensing. 

PK  Doc.  az-14327  PUad  ».«-«2: 8:45  ami 
BILUNQ  COOC  rS60-01-M 


[Docket  Na  70-1100) 

Negative  Declaration  Regarding 
Renewal  of  License  Na  SNM-1067, 
Combustion  Engineering,  Inc,  Nuclear 
Fuel  Fabrication  Plant,  Windsor. 
Connecticut 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  renewal  of  Special 
Nuclear  Material  License  SNM-1067  f(w 
the  continued  operation  of  the  Nuclear 
Fuel  Fabrication  Plant  at  Windsor, 
Connecticut 

The  Commission's  Division  of  Fuel 
Cycle  and  Material  Safety  has  prepared 
an  environmental  impact  appraisal  for 
the  proposed  renewal  of  license  SNM- 
1067.  On  the  basis  of  this  appraisal,  the 
Conunission  has  concluded  that  the 
environmental  impact  created  by  the 
proposed  license  renewal  action  woidd 
not  be  significant  and  does  not  warrant 
the  preparation  of  an  environmental 
impact  statement  and,  accordingly,  it 
has  been  determined  that  a  Negative 
Declaration  is  appropriate.  The 
environmental  impact  appraisal  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room  at 
1717  H  Stiwt  NW.,  Washington.  D.C.  A 
copy  may  be  obtained  upon  request 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
D.C.  20555,  Attention:  Director,  Division 
pf  Fuel  Cycle  and  Material  Safety. 
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Dated  at  Silver  Spring,  Maryland,  this  19th 
day  of  May.  1982. 

For  the  Nuclear  Regulatory  Commission. 
R.  G.  Page, 

Chief,  Uranium  Fuel  Licensing  Branch, 
Division  of  Fuel  Cycle  and  Material  Safety, 
NMSS. 

[FR  Doc  82-14329  Filed  $-2S-B2:  8:45  un] 
MUJNO  COOE  7S9O-01-M 

[Docket  Nos.  50-373  and  50-374] 

Commonwealth  Edison  Co.;  (La  Salle 
County  Nuclear  Generating  Station, 
Units  1  &  2)  Request  for  Action 

Notice  is  hereby  given  that  by  its 
Request  to  Institute  a  Show  Cause 
Proceeding  dated  April  28, 1982 
(Petition),  Bridget  Little  Rorem  and  the 
Illinois  Friends  of  the  Earth  requested 
that  certain  actions  be  taken  by  the 
Nuclear  Regulatory  Commission  with 
respect  to  the  La  Salle  County  Station, 
Units  1  and  2  of  the  Commonwealth 
Edison  Company  in  light  of  certain 
alleged  safety  issues.  The  Petition  and 
accompanying  affidavits  allege  that 
certain  improper  construction  practices 
have  resulted  in  structural  problems  at 
the  facility  which  could  cause  serious 
health  and  safety  problems.  The  relief 
requested  included  institution  of  a  show 
cause  proceedig  pursuant  to  10  CFR 
2.202  and  an  immediate  halt  to  the 
further  loading  of  nuclear  fael  at  La 
Salle  Unit  1.  litis  request  is  being 
treated  as  a  petition  pursuant  to  10  CFR 
2.206  of  the  Commission's  regulations, 
and  accordingly,  action  will  be  taken  on 
the  Petition  within  a  reasonable  time. 

Copies  of  the  Petition  are  available  for 
inspection  in  the  Commission's  Public 
Document  Room  at  1717  H  Street  NW., 
Washington,  D.C.  20555,  and  in  the  local 
public  document  room  for  the  La  Salle 
County  Station,  units  1  and  2,  located  at 
the  Public  Library  of  Illinois  Valley 
Community  College.  Rural  Route  No.  1, 
Oglesby,  Illinois  61348. 

Dated  at  Bethesda,  Maryland  this  19th  day 
of  May  1982. 

For  The  Nuclear  Regulatory  Commission. 
Harold  R.  Denton, 

Director,  Off  ice  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  82-14328  Piled  S-ZS-82:  8:45  un| 
MUMQ  COM  7S*».«1-M 

Subcommittees  on  Electrical  Systems 
artd  Qualification  Programs  for  Safety- 
Related  Equipment,  Advisory 
Committee  on  Reactor  Safeguards; 
Cancellation 

The  ACRS  Combined  Subcommittees 
on  Electrical  Systems  and  Qualification 
Programs  for  Safety-Related  Equipment 
scheduled  for  May  27, 1982  in  Room 


1046, 1717  H  Street,  NW,  Washington. 
DC  has  been  cancelled.  This  meeting 
has  been  tentatively  scheduled  for  June 
22. 1982. 

Dated:  May  21. 1982. 
lohn  C  Hoyle. 

Advisory  Committee  Management  Officer. 

[FR  Doc.  IZ-M334  FIM  S-2S-82:  8:45  am) 
MLUNQ  COOC  79MM1-M 


[Docket  No.  50-339] 

Virginia  Electric  k  Power  Co.;  Issuance 
of  Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
issued  Amendment  No.  25  to  Facility 
Operating  License  No.  NPF-7  issued  to 
the  Virginia  Electric  and  Power 
Company  (the  licensee)  for  operation  of 
the  North  Anna  Power  Station.  Unit  No. 
2  (the  facility)  located  in  Louisa  County, 
Virginia.  The  amendment  is  effective  as 
of  its  date  of  issuance. 

The  amendment  revises  the  NA-2 
Technical  Specifications  by  upgrading 
and  adding  twenty  (20)  contaiimient 
isolation  valves  of  Table  3.6.1  to  meet 
the  requirements  of  NUREG-0737, 
Action  Item  II.B.2,  Post-Accident 
Shielding;  and  Action  Item  II.B.3,  Post 
Accident  Sampling. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations.  The 
Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in  10 
Chapter  I,  which  are  set  forth  in  the 
license  amendment  Prior  public  notice 
of  this  amendment  was  not  required 
since  this  amendment  does  not  involve 
significant  hazards  consideration. 

The  Commission  has  determined  that 
the  issuance  of  this  amendment  will  not 
result  in  any  significant  environmental 
impact  and  that  pursuant  to  10  CFR 
51.5(d)(4)  an  environmental  impact 
statement  or  negative  declaration  and 
environmental  impact  appraisal  need 
not  be  prepared  in  connection  with 
issuance  of  this  amendment 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  April  23, 1982;  (2) 
Amendment  No.  25  to  Facility  Operating 
License  No.  NPF-7;  and  (3)  the 
Commission's  related  Safety  Evaluation. 
These  items  are  available  for  public 
inspection  at  the  Commission's  F*ubllc 
Document  Room,  1717  H  Street,  NW., 
Washington,  D.C.  20555  and  at  the 
Board  of  Supervisors  Office,  Louisa 
County  Courthouse,  Louisa,  Virginia 


23093  and  at  the  Alderman  Library, 
Manuscripts  Department,  University  of 
Virginia,  Charlottesville,  Virginia  22901. 
A  copy  of  items  (2)  and  (3)  may  be 
obtained  upon  request  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  D.C.  20555,  Attention: 
Director.  Division  of  Licensing. 

Dated  at  Bethesda,  Maryland  the  17th  day 
of  May,  1982. 

For  the  Nuclear  Regulatory  Commission. 
Rol>ert  A.  Claili. 

Chief,  Operating  Reactors  Branch  No.  3, 
Division  of  Licensing. 

\n.  Doc  8Z-143M  Filed  5-2S-82: 8:45  ami 
BIUJNO  COOE  7StO-01-«l 


DEPARTMENT  OF  STATE 

[PutiNc  Notice  807] 

International  Bridge  Permit  Application 
for  Private  Road  Bridge  In  ttie  Vicinity 
of  St  Croix,  New  Brunswick  and 
Vanceboro,  Maine 

Notice  is  hereby  given  that  the 
Department  of  State  has  received  an 
application  for  a  permit  authorizing  the 
Cieorgia-Pacific  Corporation  to  construct 
a  private  road  bridge  across  the  St 
Croix  River  approximately  one  and  one- 
half  miles  south  of  St.  Croix,  New 
Brunswick  and  Vanceboro,  Maine.  The 
bridge  and  the  private  haul  road  with 
which  it  is  to  be  connected  are  being 
built  in  response  to  requests  by  local 
communities  that  steps  be  tctken  to 
minimize  use  of  pubhc  roads  by  trucks 
cariying  forest  products  between 
company  facilities  in  Woodland,  Maine 
and  McAdam,  New  Brunswick.  The 
private  road  will  also  reduce  energy 
consumption  by  allowing  heavy  and 
oversized  loads  to  be  transported.  The 
road  system  will  be  built  on  land  owned 
by  the  St  Croix  Pulpwood  Company, 
which  is  a  wholly  owned  subsidiary  of 
the  Georgia-Pacific  Corporation,  and 
will  be  restricted  to  use  by  vehicles 
transporting  forest  products. 

The  Department's  jurisdiction  with 
respect  to  this  application  is  based  upon 
Executive  Order  11423.  dated  April  16, 
1968  (the  Order),  and  the  International 
Bridge  Act  of  1972  (33  U.S.C.  sec.  535). 
approved  September  26, 1972.  As 
required  by  the  Order,  the  Department  is 
circulating  this  application  to  concerned 
agencies  for  comment 

In  cooperation  with  the  Department  of 
State  and  the  U.S.  Army.  Corps  of 
Engineers,  the  U.S.  Coast  Guard  (First 
Coast  Guard  District)  has  prepared  an 
Environmental  Assessment  (EA)  for  the 
proposed  project.  The  Department  of 
State  concurs  with  the  findings  of  the 
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EA  that  the  proposed  project  will  have 
no  signiflcant  environmental  impact 

Interested  persons  may  submit  their 
views  regarding  this  application  in 
writing  by  May  24, 1982  to  Mr.  Geoffrey 
M.  Levitt,  Attorney  Adviser,  Office  of 
the  Assistant  Legal  Adviser  for 
European  Affairs,  Room  5417A, 
Department  of  State.  2201  C  Street.  NW.. 
Washington.  D.C.  20520. 

The  application  and  related 
documents  which  are  made  part  of  the 
record  to  be  considered  by  the 
Department  of  State  in  connection  with 
this  application  are  available  for 
inspection  and  copying  in  the  Office  of 
the  Assistant  Legal  Adviser  for 
European  Affairs  during  normal 
business  hours.  Any  questions  relating 
to  this  notice  may  be  addressed  to  Mr. 
Levitt  at  the  above  address  (Phone  20Zp 
632-1216). 

Dated:  May  6, 1882. 

Ted  A.Botek, 

Assistant  Legal  Adviser  for  European  Affairs. 

[FR  Doc  82-14346  Piled  S-2S-8Z:  MS  anj 
BOUNQ  CODE  4710-(»-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Investment  Policy  Advisory 
Committee;  Meeting  and 
Determination  of  Closing  of  Meeting 

The  meeting  of  the  Investment  Policy 
Advisory  Committee  (the  Advisory 
Committee)  to  be  held  Wednesday,  June 
2, 1982,  from  2:30  p.m.  to  5:00  p.m.  at  the 
Office  of  the  United  States  Trade 
Representative,  will  involve  a  review 
and  discussion  of  current  issues 
involving  the  investment  and  trade 
policies  of  the  United  States.  The  review 
and  discussion  will  deal  with 
information  submitted  in  confidence  by 
the  private  sector  members  of  the 
Committee  under  Section  135(g)  (1)  (A) 
of  the  Trade  Act  of  1974.  as  amended, 
(the  Act),  information  submitted  by 
government  officials  under  Section 
135(g)(2)  of  the  Act  the  disclosure  of 
which  could  be  reasonably  expected  to 
prejudice  United  States  negotiating 
objectives,  information  the  disclosure  of 
which  would  be  likely  to  significanUy 
frustrate  implementation  of  proposed 
government  action,  and  information 
properly  classified  pursuant  to 
Executive  Order  12065  and  specifically 
required  by  such  Order  to  be  kept  secret 
in  the  interests  of  national  security  (i.e., 
the  conduct  of  foreign  relations)  of  the 
United  States.  All  members  of  the 
Advisory  Committee  have  all  necessary 
security  clearances.  Consistent  with 
previous  determinations  concerning 
other  advisory  committees,  established 


under  Section  135(c)  of  the  Act  I  hereby 
determine  that  the  meeting  of  the 
Advisory  Committee  will  be  concerned 
with  matters  listed  above  and  with 
matters  listed  in  Section  552b(c]  of  Tide 
5  of  the  United  States  Code.  TTierefore, 
the  meeting  of  the  Investment  Policy 
Advisory  Committee  will  be  closed  to 
the  public. 

More  detailed  information  can  be 
obtained  by  contacting  Phyllis  O. 
Bonanno,  Director.  Office  of  Private 
Sector  Liaison.  Office  of  the  United 
States  Trade  Representative.  Executive 
Office  of  the  President  Washington. 
D.C.  20506. 

William  E.  Brock. 

United  States  Trade  Representative. 

(FR  Doc  8Z-1431S  Filed  5-25-82: 8:45  am] 
MLUNQ  CODE  31«>-01-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Proposed  Correction  of  a  Custonis 
Finding  Relating  to  tt>e  Tariff 
Classification  of  Certain  Imported 
Printing  Mechanisms 

AGENCY:  Customs  Service.  Treasury. 
ACTION:  I'roposed  notice  of  correction. 

SUMMARY:  This  document  gives  notice 
that  the  Customs  Service  believes  that  a 
previous  Customs  finding  of  an 
established  and  uniform  practice  of 
classifying  certain  printing  mechanisms 
under  the  provision  for  office  machines, 
not  specially  provided  for.  in  item 
676.30.  Tariff  Schedules  of  the  United 
States  (TSUS).  was  made  in  error,  and 
that  a  practice  did  not  in  fact  exist  at 
that  time  of  the  finding.  Accordingly,  it 
is  Customs  opinion  that  the  subject 
printing  mechanisms  are  properly 
classifiable  under  the  provision  for  other 
parts  of  office  machines,  not  specially 
provided  for.  in  item  676.52,  TSUS.  at  the 
higher  rate.  However,  before  making  the 
change  in  classification,  public 
conmients  are  being  invited. 
DATE:  Comments  (preferably  in 
triplicate)  must  be  received  on  or  before: 
July  26, 1982. 

ADDRESS:  Comments  should  be 
addressed  to  the  Conmiissioner  of 
Customs,  Attention:  Regulations  Control 
Branch,  Room  2426. 1301  Constitution 
Avenue,  NW.,  Washington.  D.C.  20229. 

FOR  FURTHER  INFORMATION  CONTACT 

lames  Hill.  Classification  and  Value 
Division.  U.S.  Customs  Service.  1301 
Constitution  Avenue,  NW..  Washington. 
D.C.  20229  (202-566-8181). 


Background 

In  a  ruling  letter  addressed  to  counsel 
for  the  importer  of  certain  printing 
mechanisms,  dated  April  28. 1976.  (File 
No.  040922),  Customs  expressed  the 
opinion  that  mechanisms  to  be  placed  in 
the  same  housings  with  cash  registers, 
calculators,  or  other  data  source 
collectors  such  as  printers,  were 
classifiable  imder  the  provision  for  other 
parts  of  office  machines,  not  specially 
provided  for.  in  item  676.52.  Tariff 
Schedules  of  the  United  Stastes  (TSUS) 
(19  U.S.C.  1202).  Subsequently,  counsel 
for  the  importer  submitted  summaries  of 
his  client's  importing  experience 
purporting  to  show  that  there  was  an 
established  and  uniform  Customs 
practice  of  classifying  certain  modeb  of 
the  printing  mechanisms  under  the 
provision  for  office  machines,  not 
specially  provided  for.  in  item  676.3a 
TSUS.  The  column  1  rate  of  duty  for 
merchandise  entered  under  item  676.30. 
TSUS.  has  been,  and  presentiy  is,  less 
than  the  column  1  rate  of  duty  for 
merchandise  entered  under  item  676.52. 
TSUS.  Customs  reviewed  the 
information  submitted  on  behalf  of  the 
importer  and  issued  a  finding  on  August 
18, 1976,  (File  No.  040922)  that  there  was 
an  established  and  uniform  tariff 
classification  practice  with  resjject  to  12 
specific  models  of  the  printing 
mechanisms,  and  therefore,  authorized 
pending  entries  of  these  articles  to  be 
liquidated  at  the  lower  rate  of  duty 
under  item  676.30.  TSUS. 

A  later  review  of  this  matter  showed 
that  the  import  record  concerning  these 
articles  was  not  complete,  that  some  of 
these  and  other  similar  printing 
mechanisms  had  been  entered  at  the 
higher  rate  of  duty  under  item  676.52, 
TSUS.  at  several  ports  of  entry,  and  that 
the  liquidation  of  entries  for  this 
merchandise  had  been  suspended  at  the 
time  of  customs  August  18, 1976,  finding, 
pending  clarification  of  the  appropriate 
tariff  classification  of  the  printing 
mechanisms. 

Inasmuch  as  a  finding  by  Customs 
that  an  established  and  uniform  tariff 
classification  practice  exists  implies  that 
Customs  has  consistently  and  uniformly 
classified  the  merchandise  in  question. 
Customs  believes  that  the  August  18, 
1976,  finding  clearly  was  made  in  error 
based  on  insufficient  factual  information 
regarding  importations  of  the 
mechanisms. 

Proposed  Cocraction 

In  view  of  the  al>ove.  Customs 
believes  that  the  established  and 
uniform  practice  held  to  exist  for  the  12 
models  of  printing  mechanisms,  which 
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were  the  subject  of  Customs 
Headquarters  letter  of  August  18, 1976, 
described  above,  was  made  in  error,  and 
that  an  established  and  uniform  practice 
classifying  the  12  models  under  ftem 
676.30,  TSUS  never  existed. 
Accordingly,  it  is  Customs  opinion  that 
the  printing  mechanisms  described 
above  are  properly  classiflable  under 
item  676.52,  TSUS,  at  the  applicable  rate 
of  duty, 

Aulhorfty 

Customs  is  giving  this  notice  and 
opportunity  for  comment  on  the 
proposed  correction  in  accordance  with 
section  315(d),  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1315(d),  and 
§  177.10(c),  Customs  Regulations  (19 
CFR  177.10(c)). 

COMMENTS 

Before  taking  any  further  action  on 
this  matter,  consideration  will  be  given 
to  any  witten  comments,  preferably  in 
triplicate,  timely  submitted  to  the 
Commissioner  of  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  section 
103.11(b],  Customs  Regulations  (19  CFR 
103.11(b)),  on  normal  business  days 
between  the  hours  of  9HX)a  jn.  to  4:30 
p.m.  at  the  Regulations  Control  Branch, 
Headquarters,  U.S.  Customs  Service, 
1301  Constitution  Avenue,  NW.,  Room 
2426,  Washington.  D.C.  20229. 

Drafting  Informatioii 

The  principal  author  of  this  document 
was  Robert  Joseph  Pisani,  Regulations 
Control  Branch,  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service. 
However,  personnel  &om  other  Customs 
offices  participated  in  its  development. 

Dated:  May  21, 1982. 

William  voB  Raab, 

Commissioner  of  Customs. 

[PR  Doc.  «2-143M  FHed  5-3S-a2;  8:46  am] 
■NJJNaOOOE  4«20-93-M 


Office  Of  the  Secretary 

[Supp.  to  Dept  Clrc,  Public  Debt  Swies  No. 
13-82] 

Series  S-1984;  Interest  Rate 

May  2a  1982. 

The  Secretary  announced  on  May  19, 
1982,  that  the  interest  rate  on  the  notes 
designated  Series  S-1984,  described  in 
Department  Circular — Public  Debt 
Series— No.  13-82  dated  May  13, 1982, 
will  be  13%  percent.  Interest  on  the 
notes  will  be  payable  at  the  rate  of  13% 
percent  per  annum. 
Paul  H.  Taylor, 
Fiscal  Assistant  Secretary. 

[FR  Doc.  82-14310  Piled  S-25-82:  8^  am) 
BILUNQ  COOE  4S10-40-M 


VETERANS  ADMINISTRATION 

Wisconsin  Veterans  Home,  King,  Wis.; 
Finding  of  No  Significant  Impact 

The  Veterans  Administration  (VA) 
has  assessed  the  potential 
environmental  impacts  that  may  occur 
as  a  result  of  the  proposed  construction 
of  a  nursing  care  facility  at  the 
Wisconsin  Veterans  Home  in  King, 
Wisconsin.  The  estimated  project  cost  is 
approximately  $8.5  million.  This  is  a 
magnitude  estimate  and  is  subject  to 
revisions. 

This  project  involves  the  construction 
of  a  new  facihty  that  will  accommodate 
a  116-bed  nursing  home  care  unit  and  a 
medical  clinic  to  service  residents  at  the 
King,  Wisconsin  Veterans  Home. 
Included  is  the  construction  of  three 
tunnels  to  connect  existing  buildings 
with  the  nursing  home  unit  and  medical 
clinic.  Building  No.  501,  which  currently 
houses  71  nursing  care  beds,  will  be 
vacated  after  construction  of  the  new 
nursing  care  unit.  The  beds  within 
Building  No.  501  will  be  transferred  to 
the  new  structure. 

Project  impacts  will  involve 
construction  activities  affecting  the 
immediate  veteran  home  environment; 
however,  a  beneficial  impact  will  be 


achieved  throngh  the  addition  of  45  new 
beds  which  will  provide  more 
employment  and  income  to  the  local 
area  surrounding  the  home. 

Construction  related  traffic  may  cause 
disruption  of  on-site  traffic  flow.  In 
addition,  construction  noise  associated 
with  the  development  of  the  new 
nursing  home  facility  is  likely  to  cause 
annoyance  to  occupants  of  adjacent 
residences.  Complaints  about  noise 
usually  give  rise  to  a  controversial 
situation.  The  impact  of  dust  and  fumes 
that  will  exist  during  construction  will 
be  of  shori  effect  lasting  only  during-that 
phase  of  project  development.  In 
relation  to  both  construction  and 
operation,  the  new  facility  will  be  built 
in  accordance  with  applicable  Federal, 
State  and  local  air  quality  standards. 

The  significance  of  the  identified 
impacts  has  been  evaluated  relative  to 
the  considerations  of  both  context  and 
intensity,  as  defined  by  the  Council  on 
Environmental  Quality  (Title  40,  CFR 
1508.27). 

This  Environmental  Assessment  has 
been  performed  in  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  Regulations, 
S  S  1501.3  and  1508.9,  Title  40,  Code  of 
Federal  Regulations.  A  "Finding  of  No 
Significant  Impact"  has  been  reached 
based  on  the  information  presented  in 
this  assessment. 

The  assessment  is  being  pltKxd  for 
public  examination  at  the  Veterans 
Administration,  Washington,  D.C 
Persons  wishing  to  examine  a  copy  of 
the  document  may  do  so  at  the  following 
office:  Mr.  Willard  Sitler,  P.E.,  Director, 
Office  of  Environmental  Affairs,  Room 
A-14,  Veterans  Administration,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420,  Telephone  (202)  389-2526. 
Questions  or  requests  for  single  copies 
of  the  Environmental  Assessment  may 
also  be  directed  to  the  above  address- 
Dated:  May  18. 1982. 
Robert  P.  Nimino, 
Administrator. 

|FR  Doc  82-14264  Piled  B-2S-82: 8:48  am] 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  announcement:  47  FR  19507. 
May  5. 1982. 

'  PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  MEETINQ:  10  a.m..  May  17. 1982. 

CHANGE  IN  THE  MEETING:  The  following 
items  has  been  added  to  the  closed 
meeting  of  May  17. 1982: 

Item  No.,  Docket  No.,  and  Company 

2 — Penmoil  Company  v.  Public  Service 
Commission  of  West  Virginia,  United 
States  Supreme  Court  No.  81-1672 

3-^N80-l.  Ship  Shoal  Pipeline  System 

Kenneth  F.  Plumb, 

Secretary. 

[S-rae-az  Pled  S-24-82: 10:«  ami 
BUJJtMl  CODE  CTir-OZ-M 


FEDERAL  HOME  LOAN  BANK  BOARD 

"FEDERAL  REGISTER"  CITATION  OP 
PREVIOUS  announcement:  47  FR  22449. 

May  24, 1982. 


place:  Board  Room,  sixth  floor,  1700  G 
Street  NW.,  Washington.  D.C. 
STATUS:  Open  meeting. 
CONTACT  PERSON  FOR  MORE 
information:  Mr.  Marshall  (202-377- 
6679). 

CHANGES  IN  THE  MEETING:  The  Bank 
Board  meeting  previously  scheduled  for 
Thursday.  May  27. 1982  has  been 
cancelled. 

[No.  38.  May  24. 1982] 

IS-790-82  Piled  5-24-82;  11.-48  am) 
BtLUNQCOOE  (TaO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Board  of  Governors 

TIME  AND  DATE:  10  A^^  TUESDAY,  JUNE 

1,  1»82. 

PLACE:  20th  Street  and  Constitution 

Avenue,  N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Mr.  Joseph  R.  Coyne. 
Assistant  to  the  Board;  (202)  452-3204. 

Dated:  May  24. 1982. 
James  McAfee, 
Associate  Secretary  of  the  Board. 

(8-792-82  FUed  S-24-82;  3^22  pmj 
BtLLINQ  CODE  (210-0V4t 


LEGAL  SERVICES  CORPORATION 

TIME  AND  date:  9  a.m.-5  p.m..  Thursday. 
June  3, 1982. 


Federal  Register      f 
VoL  47.  No.  102 
Wednesday.  May  26.  1982 


PLACE:  Legal  Services  Corporation.  733 
15th  Street.  N.W..  Eighth  Floor 
Conference  Room  2,  Washington,  D.C 
STATUS  OF  MEETHiO:  Open  (Portion  of 
the  meeting  will  be  closed  to  discuss  a 
personnel  matter  under  45  CFR  Section 
1622.5(a)  and  1622.5(e)). 
MATTERS  TO  BE  CONSWEREO: 

1.  Adoption  of  Agenda. 

2.  Approval  of  Minutes  of  May  6. 1982. 

3.  Second  Quarter  Budget  Review. 

4.  Consideration  of  Issues  Relating  to  FY 
1983  Consolidated  Operating  Budget  and  FY 
19B4  Budget  Request 

5.  Discussion  of  Corporation's  Financial 
Management  with  Corporation's  Auditors. 

6.  Other  Business. 

CONTACT  PERSON  FOR  MORE 
informahok  LeaAnne  Bernstein. 
Office  of  the  President  (202)  272-404a 

Dated:  May  24, 1962. 
Gerald  M.  Caplan, 
Acting  President 

(S-791-82  Filed  S-24-82:  UsOB  pa| 
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POSTAL  RATE  COMMISSION 

"nME  AND  DATE:  10  a.m.,  Tuesday,  May 

25,1982. 

PLACE:  Conference  Room,  Room  500, 
2000  L  Street  NW..  Washington.  D.C 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Docket 
MC7&-3  (E-COM)  (Electronic  maU  case] 
(Closed  pursuant  to  5  U.S.C.  552b(c](10). 
CONTACT  PERSON  FOR  MORE 
INFORMATION:  Dennis  Watson, 
Information  Officer,  Postal  Rate 
Commission.  Room  50a  2000  L  Street. 
NW.,  Washington,  D.C  20268. 
Telephone  (202)  254-5614. 

(S-788-S2  Piled  S-21-82:  4;2S  pm) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Part  8350 

(Circular  No.  2504] 

Management  Areas;  Regulations  to 
Implement  the  National  Trails  System 
Act  of  1968 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Final  rulemaking. 

summary:  This  final  rulemaking  will 
implement  the  National  Trails  System 
Act  of  1968.  as  amended,  which 
prohibits  the  use  of  motorized  vehicles 
on  all  national  scenic  trails  except  on 
certain  roads  designated  as  trails,  and 
except  to  meet  emergencies  or  to  enable 
adjacent  landowners  and  users  to  gain 
access  to  their  land,  interests  and  timber 
rights.  In  addition,  this  Hnal  rulemaking 
will  enhance  the  opportunity  for 
recreational  experiences  of  users  on  the 
completed  national  scenic  trail  segments 
and  limit  conflict  among  users  of  these 
trails,  and  will  establish  criminal 
penalties  for  violation  of  the  regulations. 

EFFECTIVE  DATE:  June  25, 1982. 

ADDRESS:  Any  suggestions  or  questions 
should  be  sent  to:  Director  (340).  Bureau 
of  Land  Management.  1800  C  Street 
NW..  Washington.  D.C.  20240. 
TOR  FURTHER  INFORMATION  CONTACT: 
Delmar  Price.  (202)  343-9353. 
SUPPLEMENTARY  INFORMATION:  Proposed 
rulemaking  was  published  in  the  Federal 
Register  on  October  19, 1981  (46  FR 
51258).  Comments  were  invited  for  60 
days  ending  on  December  18. 1981;  the 
comment  period  was  extended  to 
January  18. 1982.  Comments  were 
received  from  29  different  sources:  8 
from  business  interests.  6  from  State 
governments.  9  from  recreation  and 
other  associations,  and  6  from 
individuals.  Eleven  of  these  sources, 
including  4  off-road  vehicle  interests, 
offered  unqualifled  support  of  the 
proposed  rulemaking.  Opposition  was 
expressed  in  5  comments  including  1 
from  an  off-road  vehicle  interest  and  4 
from  individuals  who  opposed  allowing 
motorized  vehicles  on  national  scenic 
trails.  One  business  source  submitted  a 
written  "no  comment".  The  remaining  12 
comments  offered  specific  criticisms, 
suggestions  for  amendment  and 
amendatory  language.  These  specific 
comments  will  be  dealt  with  in  the 
section-by-section  discussion  of  the 
proposed  regulations. 

There  were  no  comments  on  proposed 
new  S  8351.1-l(aj(l).  and  the  proposed 


section  has  been  adopted  in  the  fmal 
rulemaking. 

Of  those  who  made  specific 
comments.  6  addressed  proposed  new 
S  8351.1-l(a)(2).  Several  pointed  out  that 
the  words  "directly  across"  in  the 
proposed  regulations  are  not  in  the 
statutory  authority,  and  argued  that  the 
provision  was  too  narrow  an 
interpretation  of  "reasonable  access." 
the  term  used  in  the  statute,  and  might 
cause  adverse  economic  or 
environmental  impacts.  The  substance 
of  those  comments  has  been  adopted. 
The  words  "directly  across"  have  been 
removed  from  the  rulemaking. 

Several  comments  argued  that  in 
section  7  of  the  National  Scenic  Trails 
Act.  as  amended  (18  U.S.C.  1246), 
Congress  opened  trails  to  motor  vehicles 
of  adjacent  landowners  to  enable  them 
to  have  "reasonable  access"  to  their 
land  or  timber  rights,  rather  than  access 
if  they  have  "reasonable  need"  for  it. 
The  word  "reasonable"  has  been 
deleted  as  a  requirement  for  the  need  for 
access.  Further,  several  comments 
argued  that  the  right  of  reasonable 
access  should  be  extended  to  those  with 
grazing  allotments,  mining  claims  and 
mineral  leases  on  public  lands  adjacent 
to  national  scenic  trails,  although  the 
National  Scenic  Trails  Act  refers  only  to 
the  lands  or  timber  rights  of  "adjacent 
landowners  or  land  users."  The 
proposed  rulemaking  has  been  amended 
to  allow  reasonable  access  to  persons 
who  have  interests  in  land.  The  Bureau 
of  Land  Management  has  traditionally, 
and  statutorily  since  passage  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  recognized  that  lands 
include  interests  in  lands. 

One  comment  suggested  that  the  word 
"adjacent"  be  replaced  by  the  phrase 
"in  proximity  of."  This  suggestion  has 
not  been  adopted  because  it  is  clearly 
beyond  the  scope  of  the  statute. 

A  comment  suggested  adding  another 
exception  to  the  general  prohibition 
against  motor  vehicles  to  allow 
motorized  uses  that  do  not  substantially 
interfere  with  the  nature  and  purposes 
of  the  trail,  on  the  basis  that  the 
National  Scenic  Trails  Act  at  18  U.S.C. 
1246(e)  supports  this  position.  The  cited 
provision  permits  campgrounds. 
shelters,  and  related-public-use 
facilities,  and  other  "uses  along  the  trail, 
which  will  not  substantially  interfere 
with  the  nature  and  purposes  of  the 
trail."  The  Act  then  specifically 
prohibits  motorized  vehicle  use,  with 
certain  named  exceptions.  The 
suggested  language  is  not  authorized  by 
the  Act  and  has  not  been  added. 

One  comment  suggested  that  national 
scenic  trails  be  open  to  motorized 
vehicles  for  access  purposes  only  when 


the  trails  have  historically  been  used  for 
such  purposes.  This  recommendation 
has  not  been  adopted  in  the  Hnal 
rulemaking  because  it  would  conflict 
with  the  requirements  of  the  statute. 

Five  comments  offered  specific 
criticisms  of  or  suggestions  for  §  8351.1- 
1(a)(3)  of  the  proposed  rulemaking.  One 
comment  pointed  out  that  section  5(a)(5) 
of  the  National  Scenic  Trails  Act,  which 
designated  the  Continental  Divide 
National  Scenic  Trail,  only  permitted  the 
use  of  motorized  vehicles  on  roads  that 
are  designated  segments  of  the  trail,  and 
suggested  that  the  proposed  rulemaking 
be  revised  to  conform  to  that  provision. 
As  a  result  of  this  comment,  this  section 
of  the  final  rulemaking  has  been 
changed  to  conform  to  the  law.  Another 
comment  suggested  that  future  national 
scenic  trails  as  designated  by  Congress 
may  include  segments  of  existing  roads, 
and  that  the  regulations  should  retain 
the  flexibility  to  manage  such  road 
segments  in  the  same  way  as  roads  that 
are  part  of  the  Continental  Divide 
National  Scenic  Trail.  This 
recommendation  has  been  adopted  in 
the  final  rulemaking.  Because  this 
rulemaking  will  only  affect  the 
management  of  scenic  trails  on  public 
lands  administered  by  the  Bureau  of 
Land  Management,  it  will  have  no  effect 
or  road  segments  that  may  be  included 
on  portions  of  scenic  trails  managed  by 
other  agencies,  such  as  the  U.S.  Forest 
Service,  and  will  have  no  effect  on 
national  recreational  or  historic  trails. 

Several  comments  urged  that  the 
Bureau  of  Land  Management  adopt  less 
stringent  regulations  and  avoid  total 
closure  of  all  national  scenic  trails  to 
motorized  vehicle  use.  particularly 
snowmobiles.  This  suggestion  has  not 
been  incorporated  in  the  final 
rulemaking.  However,  because  much  of 
the  route  of  the  Continental  Divide 
National  Scenic  Trail  on  public  lands,  at 
least  in  Wyoming,  is  across  relatively 
open  terrain,  the  portions  of  the  trail  not 
on  a  road  will  be  covered  by  snow 
during  the  winter  and  probably  be 
subject  to  incidental  use  by 
snowmobiles  crossing  open  country. 
Actual  motorized  use  of  the  trail  as  a 
snowmobile  route  will  be  prohibited. 

There  were  no  comments  on  the 
proposed  new  S  8351.1-l(b).  and  the 
proposed  section  has  been  adopted  in 
the  final  rulemaking. 

Editorial  and  grammatical  changes,  as 
needed,  have  been  made. 

The  principal  author  of  this  fmal 
rulemaking  is  Larry  R.  Young.  Branch  of 
Recreation  and  Cultiu-al  Resources, 
assisted  by  the  staff  of  the  Office  of 
Legislation  and  Regulatory 
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Management,  Bureau  of  Land 
Management. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
major  rule  under  Executive  Order  12291 
and  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

As  a  result  of  the  environmental 
assessment  approved  July  22, 1981,  it 
has  been  determined  that  this 
rulemaking  is  not  a  major  Federal  action 
having  a  significant  effect  on  the  quality 
of  the  human  environment  and  that  no 
detailed  statement  under  section 
102(2){C)  of  the  National  Environmental 
Policy  Act  of  1969  (42  U.S.C.  4332(2)(C) 
is  required. 

List  of  Subjects  in  43  CFR  Part  8350 

National  trails  system  penalties, 
Public  land. 
Under  the  authority  of  section  7(i)  of 


the  National  Scenic  Trails  Act  (16  U.S.C. 
1241  et  seq.).  subpart  8351,  part  8350  of 
Subchapter  H,  Chapter  II,  title  43  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below. 

Dated:  May  6, 1982. 
Gamy  E.  Caimthera. 

Assistant  Secretary  of  the  Interior. 

PART  8350— MANAGEMENT  AREAS 

1.  Subpcul  8351  is  amended  by 
revising  the  title  of  S  835f  .1  and  by 
adding  a  new  S  8351.1-1  to  read  as 
follows: 

Subpart  8351— Designated  National 
Area 


§  8351.1    National  trails  systems. 

§8351.1-1    National  scenic  trails. 

(a)  Motorized  vehicle  use.  No  one 


shall  operate  a  motorized  vehicle  along 
a  national  scenic  trail  except: 

(1)  When  motorized  vehicular  use  is 
necessary  to  meet  emei^encies 
involving  health,  safety,  fire 
suppression,  or  law  enforcement;  or 

(2)  Where  the  authorized  officer 
determines  that  adjacent  landowners 
and  land  users  have  a  need  for 
reasonable  access  to  their  lands, 
interests  in  lands,  or  timber  rights;  or 

(3)  On  roads  that  are  designated 
segments  of  the  National  Scenic  Trail 
System  and  are  posted  as  open  to 
motorized  vehicles. 

(b)  PeiUflies.  In  accordance  with 
section  7(i)  of  the  National  Trails 
System  Act  of  1968.  as  amended  (16 
U.S.C.  1246),  anyone  convicted  of 
violating  this  regulation  is  subject  to  a 
fine  not  to  exceed  $500  and/or 
imprisonment  not  to  exceed  six  months. 

[FR  Doc.  82-14291  Filed  S-2S-8Z:  ft4S  ml 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Changes  to  DOE  Reporting  and    . 
Recordkeeping  Re<|uiren>ents 

agency:  Energy  Information 
Administration.  DOE. 

action:  Notice  of  ciianges  to  the 
inventory  of  E)epartment  of  Energy 
reporting  and  recordkeeping 
requirements. 

summary:  The  Energy  Information 
Administration  (EIA)  of  the  Department 
of  Energy  (EKDE)  hereby  gives  notice  to 
respondents  and  other  interested  parties 
of  changes  to  the  inventory  of  current 


energy  information  collections  as 
defined  in  the  Paperwoiic  Reduction  Act 
ofl980(Pub.  L9ft-511). 

The  listing  that  follows  this  notice 
indicates  changes  made  during  the 
quarter  from  January  1. 1982,  to  March 
31. 1982,  to  the  inventory  of  current  DOE 
information  collections  published  in  the 
Federal  Register  (47  FR  12920  March  25. 
1982).  The  listing  includes  corrections  to 
the  published  inventory,  new 
information  collections  approved  by  the 
Office  of  Management  and  Budget 
(OMB].  collections  reinstated,  extended, 
discontinued  or  aUowed  to  expire,  and 
changes  to  continuing  information 
collections.  For  each  new  requirement, 
requirement  reinstated,  requirement 


extended,  and  requirement 
discontinued,  the  current  DOE  control  or 
form  number,  the  title,  and  the  OMB 
control  niunber  and  approval  expiration 
date  are  listed  by  DOE  sponsoring 
office.  If  applicable,  the  appropriate 
Code  of  Federal  Regulations  citation  is 
also  listed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carolyn  Sinclair,  Energy  Information 
Administration,  Mail  Stop  7413,  Federal 
Building,  12th  and  Pennsylvania  Avenue 
NW.,  Washington.  D.C.  20461,  (202)  633- 
9680. 

Issued  in  Washington,  D.C,  May  20, 1982. 
J.  Erich  Evered, 

Administrator,  Energy  Information 
Administration. 
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UUt  number  n  previously 
iMed 

CofTOCtton 

Newlsting 

CE-189C..._ 

TWe  thouW  have  bean _ 

CE-1B9f>. 

CC-188e... 

Ce-189S 

Tide  should  have  been 

TWe  snouW  have  been ....«-......,. 

Energy  efficiency  improvement  and  recovered  matenals  utilization  program— Sponaor  repnrting  lonn. 

EIA-196a. 

19040023 

EiA-i9ee 

EIA-701 ... 

DOE  nunbef  should  have  been 

OMe  number  should  tya:^  been. 

NE-491 A  aid  NE-491B 

DOE  nwnbera  should  have  bean 

E1A-4S1A  aid  EiA-4giS 

FERC-eO 

OMB  number  shouU  have  baea 

19020106. 

OOENa 


TWe 


OMBNo. 


Explralion 


OFR 


New  DOk  InformaMon  CoNaeflfofia  Approved  by  OMB 

ENEReV  INFOnMATIOM  AOi«M6TRATI0N 


E1A-717__ 

E1A-764A.. 
ElA-7e48.. 


Annual  Sunay  of  Uranium  Ei^loralion  and  Surteca  OrMng  CoMa  and  Anfcipateii  expendNuraa.. 

Petroleum  Product  Sales  Irxjentilicetion  Swvey.. 


Petroleum  Product  Sales  Irxjentidcation  Survey  (EIA-172 


190^0131 
19l»ei33 
190S0133 


04/30/64 
12/31/62 
12/31/82 


NA. 

NA. 


Envwkmkkntai.  Protection,  Safety  Ai«>  Emergencv  Prcfmkonem 


EP-730... 

ER-4e7A 
ER-487B 
ER-487C 

ERA-3281 
ERA-e26l 

FERC-see 

FERC-668 
FERC-569 
FEBC-571 
FEnC-574 
FEHC-575 

MA-647R. 


Weakly  Crude  WMcti  Raport. 


19050132     02/26/85     NA. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutea  of  Hearth 

Recoint)inant  DNA  Advlaory 
Committee;  Meeting 

Pursuant  to  Pub.  L  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee 
at  Wilson  Hall.  Building.  1.  National 
Institutes  of  HealUi.  9000  RockviUe  Pike. 
Bethesda.  Maryland  20205.  on  lune  28, 
1982,  from  9:00  a.m.  to  adjournment  at 
approximately  6:00  p.m.  This  meeting 
will  be  open  to  the  public  to  discuss: 
Pcoposed  major  revision  of  the 

Guidelines 
Amendment  of  Guidelines 
Proposed  exemptions  to  Guidelines 
Other  matters  requiring  necessary 

action  by  the  Committee 

Attendance  by  the  public  will  be 
limited  to  space  available. 

Dr.  William  J.  Gartland.  Jr.,  Executive 
Secretary,  Recombinant  DNA  Advisory 
Committee.  National  Institutes  of 
Health,  Building  31,  Room  4A52, 
telephone  (301]  496-6051,  will  provide 
materials  to  be  discussed  at  the  meeting, 
rosters  of  committee  members,  and 
substantive  program  information.  A 
summary  of  the  meeting  will  be 
available  at  a  later  date. 

braddition,  notice  is  hereby  given  of  a 
meeting  of  the  Large-Scale  Review 
Working  Group  sponsored  by  the 
Recombinant  DNA  Advisory  Committee 
at  the  National  Institutes  of  Health, 
Wilson  Hall  Building  1, 9000  RockviUe 
Pike,  Bethesda,  Maryland  20205,  on  June 
29, 1982,  from  9:00  a.m.  to  12.-00  noon. 
The  meeting  will  be  open  to  the  publia 
Attendance  will  be  limited  to  space 
available. 

Further  information  may  be  obtained 
from  Dr.  Elizabeth  Milewski,  Executive 
Secretary,  Large-Scale  Review  Working 
Group,  NLMD,  Building  31,  Room  4A52. 
Bethesda,  Maryland,  telephone  (301) 
496-^051. 

Dated  May  19, 1962; 
Betty ).  B«vmUge, 

Nationa]  Institutes  of  Health  Committee 
Management  Officer. 

Note. — OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance  Program 
Announcements"  [45  FR  39592)  requires  a 
statement  concerning  the  official  government 
programs  contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists  in 
its  announcements  the  number  and  title  of 
affected  individual  programs  for  the  guidance 
of  the  public.  Because  the  guidance  in  this 
notice  covers  not  only  virtually  every  NIH 
program  but  also  essentially  every  federal 
research  program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it  has 
been  determined  to  be  not  cost  effective  or  io 


the  pubhc  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition,  NIH 
could  not  be  certain  that  every  federal 
program  would  be  included  as  many  federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  tbi 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the  informatioo 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

NIH  programs  are  not  covered  by  OMB 
Circular  A-96  because  they  fit  the  description 
of  "programs  not  considered  appropriate"  in 
Section  8-(b)-(4)  and  (5)  of  that  Circular. 

[FR  Doc  82-14374  FUad  5-ZS-82:  S:4S  un) 
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Recombinant  DNA  Research: 
Proposed  Actions  Under  Guidelines 

agency:  National  Institutes  of  Health. 
PHS,  HHS. 

ACTION:  Notice  of  proposed  revisions  of 
NIH  guidelines  for  research  involving 
recombinant  DNA  molecules. 

summary:  This  notice  sets  forth 
proposed  revisions  of  the  NIH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules. 
Interested  parties  are  invited  to  submit 
comments  concerning  these  proposals. 
After  consideration  of  these  proposals 
and  comments  by  the  NIH  Recombinant 
DNA  Advisory  Committee  (RAG)  at  its 
meeting  on  June  28-29, 1982,  the  Director 
of  the  National  Institute  of  Allergy  and 
Infectious  Diseases  will  issue  decisions 
on  these  proposals  in  accord  with  the 
Guidelines. 

date:  Conunents  must  be  received  by 
June  25, 1982. 

ADDRESS:  Written  comments  and 
recommendations  should  be  submitted 
to  the  Director,  Office  of  Recombinant 
DNA  Activities,  Building  31,  Room  4A52, 
National  Institutes  of  Health,  Bethesda, 
Maryland,  20205.  All  conunents  received 
in  timely  response  to  this  notice  will  be 
considered  and  will  be  available  for 
public  inspection  in  the  above  office  on 
weekdays  between  the  hours  of  8:30 
a.m.  and  5:00  p.m. 

FOR  niRTMER  INFORMATION  CONTACT: 
Background  documentation  and 
additional  information  can  be  obtained 
from  Drs.  Stanley  Barban  and  Elizabeth 
Milewski,  Office  of  Recombinant  DNA 
Activities,  National  Institutes  of  Health, 
Bethesda,  Maryland  20205,  (301)  496- 
6051. 

SUPPLEMENTARY  INFORMATION:  The 
National  Institutes  of  Health  will 
consider  the  following  proposed 
revisions  of  the  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules. 


I.  Proposed  Revision  of  Appendix  A. 
Sublist  F 

Dr.  Gary  M.  Duimy  of  the  New  York 
State  College  of  Veterinary  Medicine 
requests  that  Streptococcus  agalactiae 
be  added  to  Appendix  A,  Sublist  F,  on 
the  basis  that  it  exchanges  genetic 
information  with  other  Streptococcus 
species  in  Sublist  F. 

n.  Proposed  Prohibition 

Dr.  Richard  Novick  of  the  Public 
Health  Research  Institute  of  City  of  New 
York  and  Dr.  Richard  Goldstein  of 
Harvard  Medical  School  have  proposed 
that  a  prohibition  against  the 
construction  of  biological  weapons  by 
molecular  cloning  be  added  to  the 
Guidelines.  The  rationale  for  this 
proposal  is  outlined  in  a  letter  to  ORDA. 

m.  Proposal  for  Revision  of  the 
Guidelines 

A.  Introduction 

The  Recombinant  DNA  Advisory 
Committee  (RAG)  at  its  February  8-9, 
1982  meeting,  recommended  that  the 
National  Institutes  of  Health  (NIH) 
accept  a  proposed  modification  (46  FR 
59734)  of  the  NIH  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecides.  In  supporting  this 
modification,  the  RAC  reconunended 
that  a  working  group  be  formed  to 
simplify  further  and  modify  the 
document.  On  April  21, 1982.  the  NIH 
promulgated  the  revised  Guidelines  (47 
FR  17180). 

An  ad  hoc  Working  Group  on 
Revision  of  the  Guidelines  was  formed 
and  convened  for  a  meeting  on  April  19, 
1982.  The  committee  addressed  several 
issues  at  this  meeting.  The  first  topic 
was  an  attempt  to  improve  the 
"presentation"  of  the  Guidelines.  It  was 
felt  that  most  of  Section  II,  which 
describes  physical  and  biological 
containment  standards,  as  well  as 
shipping,  should  be  moved  to  three 
separate  new  Appendices  (G,  H,  and  I)- 
In  addition,  the  section  describing 
shipment  (currentiy  II-C)  should  be 
expanded  to  include  further  information 
on  packaging  and  labeling.  It  was  noted 
that  the  current  Guidelines  provide  little 
concrete  guidance  for  shipping 
materials;  rather,  they  refer  the  reader  to 
other  sources. 

Language  describing  "General 
Applicabihty"  and  "General 
Definitions"  should  be  removed  from 
Section  IV  and  placed  in  Section  L 

The  working  group  discussed  the 
question  of  whether  the  language  of 
Section  m-A-l  and  Appendix  F  which 
refers  to  "toxins"  also  applies  to  other 
pharmacologically  active  molecules.  A 
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correspondent  questioned  whether 
"pharmacologically  active  molecules" 
such  at  certain  hormones  should  be 
treated  as  toxins.  Pointing  to  Section  1- 
B,  second  paragraph,  which  cites:  "a 
toxin  or  a  pharmacologically  active 
agent."  the  working  group  agreed  that 
the  intent  of  the  Guidelines  is  to  cover 
these  types  of  molecules  and 
recommended  that  the  language  dealing 
with  toxins  in  the  Guidelines  be 
amended  to  reflect  that  intent. 

The  working  group  discussed  the  issue 
of  which  dociunent  should  be  utilized  to 
determine  the  pathogenic  classification 
of  an  organism.  The  original  1976 
Guidelines  used  the  publication 
Classification  of  Etiologic  Agents  on  the 
Basis  of  Hazard,  4th  Edition,  July  1974; 
U.S.  Depatment  of  Health.  Education    ' 
and  Welfare,  Public  Health  Service. 
Center  for  Disease  Control,  as  the 
reference  source  for  classification  of 
microorganisms  for  the  purposes  of  the 
Guidelines.  All  subsequent  revisions  of 
the  Guidelines  have  also  used  this 
document.  At  the  present  time,  the 
Centers  for  Disease  Control  (CDC)  and 
the  NIH  are  engaged  in  an  effort  to 
revise  the  Classification  of  Etiologic 
Agents  on  the  Basis  of  Hazard.  The 
working  group  felt,  however,  that  this 
revised  version  might  not  serve  the 
purposes  of  the  Guidelines  as  well  as 
the  original  1974  version.  Nonetheless, 
the  working  group  noted  that  additional 
pathogens  should  be  added  to  the 
classification  in  the  Guidelines  and  that 
the  classirication  should  be  updated 
regularly.  It  was  also  noted  that  some 
organisms  might  better  be  treated  in  a~^ 
manner  specific  for  the  purposes  of  the 
Guidelines.  The  working  group 
recommended,  therefore,  that  the  RAC 
and  NIH  adopt  for  the  Guidelines  a 
revised  version  of  the  1974  CDC 
classification,  and  that  the  RAQ  should 
assume  responsibility  for  regularly 
updating  the  listing.  The  working  group 
recommended  that  (a)  the  following 
bacteria  be  added  to  the  list  of  Class  2 
bacterial  agents: 
Aeromonas  Hydrophila 
Campylobacter  fetus 
Campylobacter  jejuni 
Edwardaiella  tarda 
Yersinia  enterocolitica 
and  the  listing  for  Escherichia  coli  be 
changed  to  refer  to  "all 
enteropathogenic,  enterotoxigenic 
enteroinvasive,  and  strains  bearing  Kl 
antigen;"  (b)  Vesicular  stomatitis  virus 
be  listed  as  a  Class  2  viral  agent  rather 
than  a  Class  3  viral  agent;  (c)  Rabies 
street  virus  be  classiHed  as  a  Class  3 
viral  agent  for  all  procedures;  (d] 
Alastrim,  Smallpox,  and  Whitepox 
should  be  listed  as  Class  5  viral  agents 


rather  than  as  Class  3  and  Class  4 
agents  as  the  study  of  these  viruses  is 
restricted  to  a  single  national  facility 
rWHO  Collaborating  Center  for 
Smallpox  Research,  Centers  for  Disease 
Control)  and  the  language  dealing  «vith 
Poxviruses  modified  accordingly;  (e) 
Viruses  classified  as  low  risk  oncogenic 
viruses  by  the  National  Cancer  Institute 
Safety  Standards  for  Research  Involving 
Oncogenic  Viruses  (October  1974,  U.S. 
Departnment  of  Health,  Education,  and 
Welfare  PubUcation  Number  (NIH)  7S- 
790]  should  be  classified  as  Class  2 
agents  for  the  purposes  of  the 
Guidelines;  and  [t]  Moderate-risk  * 
oncogenic  viruses  should  be  classified 
as  Class  3  agents  for  the  purposes  of  the 
Guidelines.  Furthermore,  footnotes, 
references,  and  the  title  of  Appendix  B 
should  be  modified  to  reflect  Ae  status 
of  a  revised  Appendix  B. 

The  working  group  dealt  with  the 
issue  of  the  composition  of  the 
Institutional  Biosafety  Committees 
(IBCs).  A  discussion  arose  as  to  the 
necessity  of  stating  in  current  Section 
IV-43-2-a  that  not  less  than  20%  of  the 
membership  of  the  IBC  shall  not  be 
affliated  with  the  institution.  It  was  felt 
that  the  20%  specification  limits  the 
flexibility  of  the  university  in  appointing 
members  to  the  IBC  The  example  was 
offered  of  an  IBC  fulfilling  the  20% 
specification,  but  wishing  to  add  an 
additional  specialist  affiliated  with  the 
university.  However,  non-affiliated 
representation  would  fall  below  20% 
when  this  specialist  is  appointed  and 
the  university  would  have  to  appoint 
another  non-affiliated  member.  The 
specification  that  at  least  two  members 
shall  not  be  affiliated  with  the 
institution  should  remain  in  the 
Guidelines  to  ensure  community 
representation.  It  was  felt  that  in  a 
twenty  member  committee,  two  public 
members  would  provide  adequate 
representation  for  the  community. 
Members  of  the  working  group  could  not 
envisage  EBCs  larger  than  20  members 
functioning  smoothly.  In  addition,  it  was 
noted  that  ORDA  reviews  IBC 
membership  for  compliance  and  would 
be  alert  to  cases  in  which  an  institution 
might  attempt  to  dilute  community 
representation  by,  for  example, 
appointing  a  50  member  committee. 

The  working  group  also  considered 
the  language  of  current  Section  IV-D-2- 
b.  A  discussion  ensued  regarding 
representation  on  the  IBC  from  the 
laboratory  technical  staff.  If  the  term 
"nondoctoral"  was  deleted.'postdoctoral 
associates  might  also  be  appointed  to 
the  IBC  Other  members  of  the  working 
group  pointed  out  that  technicians  are, 
indeed,  those  most  likely  to  be 
performing  recombinant  DNA 


experiments  and  thoae  having  the  I 
"competitive"  pressures  exerted  on 
them.  Althou^  technidana  do 
experience  certain  types  of  pressures, 
many  on  the  working  group  feh  they 
would  be  among  the  best 
"watchpersons." 

The  working  group  also  recommended 
a  number  of  additional  changes  in  the 
Guidelines.  The  recommendations  of  the 
working  group,  with  minor  modifications 
introduced  by  NIH  staff,  are 
summarized  in  part  B  of  this 
announcement  The  proposed  revised 
Guidelines  (incorporating  the  changes 
described  in  part  B  of  this 
announcement)  are  given  in  their 
entirety  in  part  C.  Several  additional 
proposed  dianges  are  given  in  part  D. 

B.  Summary  of  Proposed  Changes 

Specifically,  the  proposed 
modifications  would  accomplish  both  a 
reorganization  of  the  Guidelines,  and  a 
revision  of  die  specific  language  of 
certain  sections.  Tlie  proposed 
reorganization  of  the  Guidelines  would 
require  renumbering  of  several  secbons 
and  minor  editorial  changes  dirooghout 
the  document  to  reflect  this 
renumbering.  These  minor  changes  will 
not  be  enumerated  below,  but  interested 
individuals  may  refer  to  the  proposed 
revised  Guidel^es,  which  are  reprinted 
in  toto  in  part  C  The  major  proposed 
revisions  are  enumerated  below. 
Readers  should  note  that  sections  whicb 
are  proposed  for  revision  are  identified 
by  their  current  Section  numbering.  The 
proposed  modified  language,  however, 
is  identified  by  new  Section  numbering 
when  renumbering  would  occur  in  that 
section. 

1.  Section  I.  Scope  of  the  Guidelines. 
a.  The  text  &t)m  Section  IV-B,  General 
Applicability,  would  be  moved  to 
Section  I-C.  General  Applicability,  and 
be  renumbered. 

b.  The  text  from  Sections  IV-C 
General  Definitions,  would  be  moved  to 
Section  1-D,  General  Definitions,  with 
the  exception  of  Section  IV-C-1,  IV-C- 
2,  and  IV-C-8  which  would  be  deleted. 

Section  IV-C-1  currently  reads  as 
follows: 

"IV-C-1.  "DNA"  means 
deoxyribonucleic,  add." 

Section  IV-C-2  currently  reads  as 
follows: 

"IV-C-2.  'Recombinant  DNA'  or 
'recombinant  DNA  molecules'  means 
either  (i)  molecules  which  are 
constructed  outside  living  cells  by 
joining  natural  or  synthetic  DNA 
segments  taDNA  molecules  that  can 
replicate  in  a  living  cell,  or  (ii)  DNA 
molecules  which  result  fit>m  the 
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replication  of  malecules  described  in  (i) 
above." 

Section  IV-C-8  currenUy  reads  as 
follows: 

"  'Federal  Interagency  Advisory 
Committee  on  Recombinant  DNA 
Research'  means  the  committee 
established  in  October  1976  to  advise 
the  Secretary,  HHS,  the  Assistant 
Secretary  for  Health,  and  the  Directory. 
NIH.  on  the  coordination  of  those 
aspects  of  all  Federal  programs  and 
activities  which  related  to  recombinant 
DNA  research." 

Section  rV-C-9.  the  definition  of 
Laboratory  Safety  Monograph  would  be 
moved  to  Appendix  G.  Physical 
Containment. 

The  text  of  current  Section  IV-C 
would  be  renumbered  to  reflect  its  new 
position  in  I-D  and  the  deletion  of 
current  sections  IV-C-1.  IV-C-2.  and 
IV-G-a 

2.  Section  II.  Containment  a.  New 
language  is  added  to  the  first  paragraph 
of  Section  0.  Containment,  as  follows: 

"Four  levels  of  physical  containment, 
which  are  designated  as  PI.  P2.  P3.  and 
P4  are  described  in  Appendix  G.  P4 
provides  the  most  stringent  containment 
conditions.  Pi  the  least  stringent."  . 

b.  New  language  is  added  to  the 
second  paragraph  of  Section  II, 
Containment,  as  follows: 

"Further  details  on  biological 
containment  may  be  found  in  Appendix 
I." 

c.  Section  II-A  Standard  Practices 
and  Training,  would  be  moved  to  a  new 
Appendix  G  and  renumbered. 

d.  Section  II-B,  Physical  Containment 
Levels,  would  be  moved  to  Appendix  G 
and  renumbered. 

e.  The  tide  of  Tables  I  and  II  in 
Section  n-B,  "Combinations  of 
Contairunent  Safeguards,"  would  be 
changed  to  "Possible  Combinations  of 
Containment  Safeguards."  The  tables 
would  be  moved  to  Appendix  G. 

f.  Section  II-C,  Shipment,  would  be 
moved  to  a  new  Appendix  H  and 
renumbered.  Additional  information  on 
shipping  procedures  would  be  included. 

g.  Section  U-D,  Biological 
Containment,  would  be  moved  to  a  new 
Appendix  I  and  renumbered. 

h.  The  language  of  item  (vi)  in  the  first 
paragraph  of  Section  n-D-a-b-(2).  HV2 
Systems,  which  would  become 
Appendix  I-II-B-2.  would  be  modified 
to  read: 

"(vi)  In  some  cases,  the  investigator 
may  bie  asked  to  submit  data  on  survival 
and  vector  transmissibility  from 
experiments  in  which  the  host-vector  is 
fed  to  laboratory  animals  and  human 
subjects.  Such  in  vivo  data  may  be 
required  to  confirm  the  validity  of 


predicting  in  vivo  survival  on  the  basis 
of  in  vitro  experiments." 

i.  Section  II-I>-3,  Distribution  of 
Certified  Host-Vectors,  would  be 
deleted. 

3.  Section  III  Containment  Guidelines 
for  Covered  Experiments. 

a.  Section  III-A  would  be  modified  to 
read  as  follows: 

"Ill-A.  Experiments  that  Require  RAC 
Review  and  NIH  and  IBC  Approval 
Before  Initiation.  Experiments  in  this 
category  caimot  be  initiated  without 
submission  of  relevant  information  on 
the  proposed  experiment  to  NIH,  the 
publication  of  the  proposal  in  the 
Federal  Register  for  thirty  days  of 
comment,  review  by  the  RAC.  and 
specific  approval  by  NIH.  The 
containment  conditions  for  such 
experiments  -will  be  recommended  by 
RAC  and  set  by  NIH  at  the  time  of 
approval.  Such  experiments  also  require 
the  approval  of  the  BC  before  initiation. 
Specific  experiments  already  approved 
in  this  section  and  the  appropriate 
containment  conditions  are  listed  in 
Appendices  D  and  F.  If  an  experiment  is 
similar  to  those  listed  in  Appendices  D 
and  F,  ORDA  may  determine 
appropriate  contairunent  conditions 
according  to  case  precedents  under 
Section  IV-C-l-l>-{3Hg)" 

b.  Section  lU-A-l  would  be  modified 
to  read  as  follows: 

"ni-A-l.  Deliberate  formation  of 
recombinant  DNAs  containing  genes  for 
the  biosynthesis  of  toxic  molecules 
lethal  for  vertebrates  at  an  LDm  of  less 
than  100  nanograms  per  kilogram  body 
weith  (e.g.,  microbial  toxins  such  as  the 
botulinum  toxins,  tetanus  toxin, 
diphtheria  toxin,  Shigella  dysenteriae 
neuro-toxin).  Specific  approval  has  been 
given  for  the  cloning  in  E.  coli  K-12  of 
DNAs  containing  genes  coding  for  the 
biosynthesis  of  toxic  molecules  which 
are  lethal  to  vertebrates  at  100 
nanograms  to  100  micrograms  per 
kilogram  body  weight.  Containment 
levels  for  these  experiments  are 
specified  in  Appendix  F." 

c.  The  tide  of  Section  ID-B-l  would  be 
modified  to  read  as  follows: 

"ni-B-l.  Experiments  Using  Human 
or  Animal  Pathogeits  (Class  2,  Class  3, 
Class  4,  or  Class  5  Agents  [IJJ  aa  Host- 
Vector  Systems." 

d.  Mention  of  CDC  in  Sections  m-B- 
1-a,  m-B-l-b,  and  III-B-1-c  would  be 
deleted. 

e.  Section  ID-B-l-c  would  be 
amended  to  read  as  follows: 

"ID-B-l-c.  Experiments  involving  the 
introduction  of  recombinant  DNA  into 
Class  4  agents  can  be  carried  out  at  P4 
containment." 

f.  A  new  Section  ID-^-l-d  would  be 
added  as  follows: 


"m-B-l-d.  Containment  conditions 
for  experiments  involving  the 
introduction  of  recombinant  DNA  into 
Class  5  agents  will  be  set  on  a  case-by- 
case  basis  following  ORDA  review.  A 
USDA  permit  is  required  for  work  with 
Class  5  agents  [18,20]" 

g.  The  tide  of  Section  III-B-2  would  be 
modified  to  read  as  follows: 

"III-B-2.  Experiments  in  Which  DNA 
from  Human  or  Animal  Pathogens 
(Class  2.  Class  3,  Class  4,  or  Class  5 
Agents  [1])  is  Cloned  in  Nonpathogenic 
Prokaryotic  or  Lower  Eukaryotic  Host- 
Vector  Systems." 

h.  Sections  III-B-2-a  and  III-B-2-b 
would  be  combined  into  a  single  Section 
III-B-2-a  as  follows: 

"III-B-2-a.  Recombinant  DNA 
experiments  in  which  DNA  bom  Class  2 
or  Class  3  agents  [1]  is  transferred  into 
nonpathogenic  prokaryotes  or  lower 
eukaryotes  may  be  performed  under  P2 
containment.  Recombinant  DNA 
experiments  in  which  DNA  from  Class  4 
agents  is  transferred  into  nonpathogenic 
prokaryotes  or  lower  eukaryotes  can  be 
performed  at  P2  containment  after 
demonstration  that  only  a  totally  and 
irreversibly  defective  fraction  of  the 
agant's  viral  genome  is  present  in  a 
given  recombinant  In  the  absence  of 
such  a  demonstration.  P4  containment 
should  be  used. 

"Specific  lowering  of  contaiimient  to 
.  Pi  for  particular  experiments  can  be 
approved  by  the  IBC.  Many  experiments 
in  this  category  will  be  exempt  from  the 
Guidelines.  (See  Section  III-D-4  and  III- 
D-5.)  Experiments  involving  the 
formation  of  recombinant  DNAs  for 
certain  genes  coding  for  molecules  toxic 
for  vertebrates  require  RAC  review  and 
NIH  approval  (see  Section  III-A-1),  or 
must  be  carried  out  under  NIH  specified 
conditions  as  described  in  Appendix  F." 

i.  A  new  Section  III-^-2-b  dealing 
with  Class  5  agents  would  be  added  as 
follows: 

"III-B-2-b.  Containment  conditions 
for  experiments  in  which  DNA  from 
Class  5  agents  is  transferred  into 
nonpathogenic  prokaryotes  or  lower 
eukaryotes  will  be  determined  by  ORDA 
following  a  case-by-case  review.  A 
USDA  permit  is  required  for  work  with 
Class  5  agents  [18.20]." 

j.  A  new  paragraph  would  be  added 
immediately  after  the  heading  of  Section 
III-B-3  as  follows: 

"Caution. — Special  care  should  be 
used  in  the  evaluation  of  contairunent 
levels  for  experiments  which  are  likely 
to  either  enhance  the  pathogetiicity  (e.g., 
insertion  of  a  host  oncogene)  or  to 
extend  the  host  range  (e.g..  introduction 
of  novel  control  elements)  of  viral 


Federal  Regteter  /  Vol.  47,  No.  102  /  Wednesday.  May  26,  1962  /  Notices 23113 


vectors  under  conditions  which  permit  a 
productive  infection. 

"In  such  cases,  serious  consideration 
should  be  given  to  raising  the  physical 
containment  by  at  least  one  level." 

k.  Mention  of  the  CDC  would  be 
deleted  in  Sections  III-B-3-a,  III-B-3-b, 
and  III-B-3-C. 

1.  Section  III-B-3-c  would  be  modified 
to  delete  any  mention  of  Class  5  agents 
as  follows: 

"III-B-3-C.  Experiments  involving  the 
use  of  infectious  Class  4  viruses  [1],  or 
defective  Class  4  viruses  in  the  presence 
of  helper  virus,  may  be  carried  out  under 
P4  containment." 

m.  A  new  Section  ID-B-3-d  would  be 
added  as  follows: 

"III-B-3-d.  Experiments  involving  the 
use  of  infectious  Class  5  [1]  viruses,  or 
defective  Class  5  viruses  in  the  presence 
of  helper  vims  will  be  determined  on  a 
case-by-case  basis  following  ORDA 
review.  A  USDA  permit  is  required  for 
work  with  Class  5  pathogens  [18,20]." 

n.  Section  III-B  4  a  would  be 
modified  to  read  as  follows: 

"III-B  4  a.  DNA  from  any  source 
except  for  greater  than  two-thirds  of  a 
eukaryotic  viral  genome  may  be 
transferred  to  any  non-human 
vertebrate  organism  and  propagated 
under  conditions  of  physical 
containment  comparable  to  PI  and 
appropriate  to  the  organism  under  study 
,  [2],  It  is  important  that  the  investigator 
demonstrate  that  the  fraction  of  the  viral 
gename  being  utilized  does  not  lead  to 
productive  infection." 

4.  Section  IV.  Roles  and 
Responsibilities. 

a.  In  the  second  paragraph  of  Section 
IV-A,  Policy,  the  responsibility  of  the 
Institution  would  be  emphasized  by 
itahcizing  pertinent  language,  i.e.: 

"The  Guidelines  are  intended  to  help 
the  Institution,  the  Institutional 
Biosafety  Committee  (IBC),  the 
Biological  Safety  Officer,  and  the 
Principal  Investigator  determine  the 
safeguards  that  should  be  inplemented. 
These  Guidelines  will  never  be  complete 
or  final,  since  all  conceivable 
experiments  involving  recombinant 
DNA  cannot  be  foreseen.  Therefore,  //  is 
the  responsibility  of  the  Institution  and 
those  associated  with  it  to  adhere  to  the 
purpose  of  the  Guidelines  as  well  as  to 
specifics. " 

h.  Section  IV-D,  Responsibilities  of 
the  Institution,  would  be  renumbered  to 
become  Section  FV-B. 

c.  The  language  of  Section  IV-D-2. 
Membership  and  Procedures  of  the  IBC, 
would  be  renumbered  and  modified  to 
read  as  follows: 

"rV-B-2.  Membership  and  Procedures 
of  the  IBC.  The  insUtutlon  shall 
establish  an  Institutional  Biosafety 


Committee  (IBC)  whose  responsibilities 
need  not  be  restricted  to  recombinant 
DNA.  The  committee  shall  meet  the 
following  requirements  *  *  *" 

d.  The  requirement  specifying  that 
20%  of  the  IBC  membership  be  non- 
affiliated with  the  Institution  would  be 
eliminated.  Section  IV-D-2-a  would  be 
renumbered  and  modified  to  read  as 
follows: 

"IV-B-2-a.  The  IBC  shall  comprise  no 
fewer  than  five  members  so  selected 
that  they  collectively  have  experience 
and  expertise  in  recombinant  DNA 
technology  and  the  capability  to  assess 
the  safety  of  recombinant  DNA  research 
experiments  and  any  potential  risk  to 
pubhc  health  or  the  environment.  At 
least  two  members  shall  not  be 
affiliated  with  the  Institution  (apart  from 
their  membership  on  the  IBC)  and  shall 
represent  the  interest  of  the  surrounding 
commimity  with  respect  to  health  and 
protection  of  the  envirormient.  Members 
meet  this  requirement  if,  for  example, 
they  are  officials  of  State  or  local  public 
health  or  environmental  protection 
agencies,  members  of  other  local 
governmental  bodies,  or  persons  active 
in  medical,  occupational  health,  or 
environmental  concerns  in  the 
community.  TTie  Biological  Safety 
Officer  (BSO),  mandatory  when 
research  is  being  conducted  at  the  P3 
and  P4  levels,  shall  be  a  member  (See 
Section  IV-&-4.)" 

e.  The  language  of  Section  IV-D-2-b 
on  professional  competence  and  the 
specification  on  laboratory  staff  would 
be  renumbered  and  modified  to  read  as 
follows: 

"rV-B-2-b.  In  order  to  ensure  the 
competence  necessary  to  review 
recombinant  DNA  activities,  it  is 
recommended  that  (i)  the  IBC  include 
persons  with  expertise  in  recombinant 
DNA  technology,  biological  safety,  and 
physical  containment;  (ii)  the  IBC 
include,  or  have  available  as 
consultants,  persons  knowledgeable  in 
institutional  commitments  ans  policies, 
applicable  law,  standards  of 
professional  conduct  and  practice, 
commimity  attitudes,  and  the 
environment;  and  (iii)  at  least  one 
member  be  from  the  laboratory 
technical  staff." 

f.  Section  IV-D-2-e  would  be 
renumbered  and  modified  to  read  as 
follows: 

"IV-B-2-e.  The  Institution,  who  is 
ultimately  responsible  for  the 
effectiveness  of  the  IBC,  may  establish 
procedures  that  the  IBC  will  follow  in  its 
initial  and  continuing  review  of 
applications,  proposals,  and  activities. 
(IBC  review  procedures  are  specified  in 
Section  IV-B-3-a.)" 


g.  Section  IV-D-2-f  would  be  deleted. 
Section  rV-D-2-l  currently  reads  as 
follows: 

"rV-D-2-f.  Central  to  implementatioii 
of  the  Guidelines  is  the  review  of 
experiments  by  the  IBC." 

h.  Section  IV-D-2-h  would  be 
renumbered  and  modified  to  read  as 
follows: 

"IV-B-2-g.  Upon  request  the 
Institution  shall  make  available  to  the 
public  all  minutes  of  IBC  meetings  and 
any  documents  submitted  to  or  received 
fi^m  funding  agencies  which  the  latter 
are  required  to  make  available  to  the 
public.  If  comments  are  made  by 
members  of  the  public  on  IBC  actions, 
the  Institution  shall  forward  to  NIH  both 
the  comments  and  IBC's  response." 

i.  Two  new  specifications  would  be 
added  to  Section  IV-D-3  (renumbered 
IV-B-3),  Functions  of  the  IBC,  as 
follows: 

"rV-B-3-c.  Lowering  containment 
levels  for  certain  experiments  as 
specified  in  Sections  IlI-B-2.  IV-B-a-d. 
Setting  containment  levels  as  specified 
in  ffl-B-4-b  and  ni-*-5." 

The  Section  would  be  renumbered  to 
reflect  these  additions. 

j.  A  new  Section  under  IV-D-5-a 
(renumbered  IV-B-5-a)  would  be  added 
to  reflect  the  PFs  responsibility  imddner 
Section  m-C  as  follows: 

"IV-B-'5-a-(2).  Determine  whether 
experiments  are  covered  by  Section  IQ- 
C  and  follow  the  appropriate 
procedures;" 

The  other  Sections  within  IV-D-^ 
(renumbered  fV-B-S)  would  be 
renumbered  to  reflect  this  addition. 

k.  Section  rV-D-5-e-{5),  Publications, 
would  be  deleted.  Section  IV-J3-5-e-(5) 
currently  reads  as  follows: 

"IV-D-5-e-{5).  Publications.  Pis  are 
urged  to  include,  in  all  pubUcations 
reporting  on  recombinant  DNA  research, 
a  description  of  the  physical  and 
biological  contaiimient  procedures 
employed." 

1.  Section  IV-E,  Responsibilities  of 
NIH,  would  be  renumbered  to  become 
Section  IV-C. 

m.  The  first  sentence  of  the  Q^cond 
paragraph  of  Section  IV-E-l 
(renumbered  IV-C-1),  Director,  would 
be  modified  to  read  as  follows: 

"The  Director  has  responsibilities 
under  the  Guidelines  that  involve  the 
NIH  Office  of  Recombinant  DNA 
Activities  (ORDA)  and  the  Recombinant 
DNA  Advisory  Committee  (RAC). 
ORDA's  responsibihties  imder  the 
Guidelines  are  administrative.  Advice 
from  the  RAC  is  primarily  scientific  and 
technical.  In  certain  circumstances, 
4here  is  specific  opportimity  for  public 
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comment,  with  published  response, 
before  final  action." 

n.  Section  IV-E-l-b  (renumbered  IV- 
C-l-b),  Specif ic  Responsibilities  of  the 
Director,  NIH,  would  read  as  follows: 

"IV-C-l-b.  Specific  Responsibilities 
of  the  Director.  NIH.  In  carrying  out 
responsibilities  set  forth  in  this  Section, 
the  Director  or  a  designee  shall  weigh 
each  proposed  action,  through 
appropriate  analysis  and  consultation, 
to  determine  that  it  Complies  with  the 
Guidelines  and  presents  no  significant 
risk  to  health  or  the  environment." 

o.  Section  rV-E-l-b-{l)  (renumbered 
IV-C-l-b-{l))  would  be  modified  to 
read  as  follows: 

"IV-C-l-b-(l).  Major  Actions'.  To 
execute  major  actions  the  Director  must 
seek  the  advice  of  the  RAC  and  provide 
an  opporttmity  for  public  and  Federal 
agency  comment.  Specifically,  the 
agenda  of  the  RAC  meeting  citing  the 
major  actions  will  be  published  in  the 
Federal  Register  at  least  30  days  before 
the  meeting,  and  the  Director  will  also 
publish  the  proposed  actions  in  the 
Federal  Register  for  conunent  at  least  30 
days  before  the  meeting.  In  addition,  the 
Director's  proposed  decision,  at  his 
discretion,  may  be  published  in  the 
Federal  Register  for  30  days  of  comment 
before  final  action  is  taken.  The 
Director's  final  decision,  along  with 
response  to  comments  will  be  published 
in  the  Federal  Register  and  the 
Recombinant  DNA  Technical  Bulletin. 
The  RAC  and  IBC  chairpersons  will  be 
notified  of  this  decision:" 

p.  The  order  of  the  subsections  imder 
Section  rV-E-l-b-{l)  (renumbered  IV- 
C-l-b-{l))  would  be  modified. 

q.  Section  rV-E-l-b-(2)  (renumbered 
IV-C-l-b-(2)]  would  be  modified  to 
read: 

"IV-C-l-b-{2).  Lesser  Actions.  To 
execute  lesser  actions,  the  Director  must 
seek  the  advice  of  the  RAC.  The 
Director's  decision  will  be  transmitted  to 
the  RAC  and  the  IBC  chairpersons  and 
pubhshed  in  the  Recombinant  DNA 
Technical  Bulletin." 

t.  Section  IV-E-l-b-{2Hd) 
(renumbered  IV-C-l-b--(2Hd))  would 
be  modified  to  read  as  follows: 

"IV-C-l-b-{2Hd).  Revising  the 
'Classification  of  Etiologic  Agents'  for 
the  purposes  of  these  Guidelines  [1]." 

8.  Section  rV-E-l-b-(3)  (renumbered 
IV-C-l-l>-(3)).  would  read  as  follows: 

"IV-C-l-bH-{3).  Other  Actions.  The 
Director's  decision  will  be  transmitted  to 
the  RAC  and  IBC  chairpersons  and 
published  in  the  Recombinant  DNA 
Technical  Bulletin. " 

t.  A  new  Section  IV-G-l-b-{3Hb) 
would  be  added  as  follows: 


"IV-C-l-b-(3Hb).  Setting 
containment  under  Section  III-B-1-d 
and  Section  III-B-3-d." 

The  order  of  subsections  of  Section 
IV-E-l-b-(3)  (renumbered  IV-C-l-b- 
(3)]  would  be  modified  and  the 
subsections  renumbered. 

u.  Section  IV-E-4-b  would  be  deleted. 
Section  IV-E-4-b  reads  as  follows: 

"IV-E-4-b.  Announcing  and 
distributing  certified  HV2  host-vector 
systems  (see  Section  II-D-3)." 

V.  Section  IV-F,  Compliance,  would 
be  renumbered  to  become  Section  IV-D. 

w.  A  note  would  be  added  to  Section 
IV-F-4  which  would  be  renumbered  as 
Section  IV-D-4  as  follows: 

Note. — Other  Federal  agencies  which  have 
adopted  the  NIH  Guidelines  may  have  the 
authority  to  terminate  funding  to  their 
grantees  should  these  grantees  not  comply 
with  the  NIH  Guidelines." 

5.  Section  V.  Footnotes  and 
References. 

a.  The  title  of  the  Section  would  be 
amended  to  read: 

"V.  Footnotes  and  References  of 
Sections  I-IV" 

b.  The  footnotes  and  references  would 
be  rearranged  and  renumbered. 
Footnotes  and  references  applying  to 
Appendices  would  be  moved  to  relevant 
Appendices. 

c.  Reference  (1)  would  be  modified  to 
read: 

"1.  The  original  reference  to 
organisms  as  Class  1,  2,  3,  4,  or  5  refers 
to  the  classification  in  the  publication 
Classification  of  Etiologic  Agents  on  the 
Basis  of  Hazard,  4th  Edition,  July  1974, 
U.S.  Department  of  Health,  Education 
and  Welfare,  Public  Health  Service, 
Center  for  Disease  Control,  Office  of 
Biosafety,  Atlanta,  Georgia  30333. 

"The  Director,  NIH.  with  advice  of  the 
Recombinant  DNA  Advisory  Conunittee. 
may  revise  the  classification  for  the 
puposes  of  these  Guidelines  (see  Section 
IV-G-l-b-{2Hd)).  The  revised  list  of 
organisms  in  each  class  is  reprinted  in 
Appendix  B  of  these  Guidelines." 

6.  Section  VI.  Voluntary  Compliance. 
a.  The  second  paragraph  of  Section 

VI-C.  Certification  of  Host-Vector 
Systems,  would  be  deleted.  That 
paragraph  reads  as  follows: 

"Institutions  not  otherwise  covered  by 
the  Guidelines  will  not  be  subject  to 
Section  II-D-3  by  complying  with  these 
procedures." 

7.  Appendix  B.  Classification  of 
Microorganisms  on  the  Basis  of  Hazard, 

a.  The  tide  of  the  first  heading.  L  In 
Appendix  B  would  be  changed  to  read: 

"Appendix  B-I.  Classification  of 
Etiologic  Agents.  [The  original  reference 
for  this  classification  was  the 


publication  'Classification  of  Etiological 
Agents  on  the  Basis  of  Hazard, '  4th 
edition,  July  1974,  U.S.  Department  of 
Health,  Education  and  Welfare,  Public 
Health  Service,  Center  for  Disease 
Control,  Office  of  Biosafety,  AUanta, 
Georgia  30333.  For  the  purposes  of  these 
Guidelines,  this  list  has  been  revised  by 
NIH.j" 

b.  The  following  organisms  would  be 
added  to  the  list  of  Class  2  bacterial 
agents: 

"Aeromonds  hydrophila  /' 

Campylobacter  fetus 
Campylobacter  jejuni 
Edwardsiella  tarda 
Yersinia  enterocolita" 

c.  The  language  describing  Class  2  E 
coli  would  be  modified  to  read: 

"Escherichia  coli — all 
enteropathogenic  enterotoxigenic 
enteroinvasive  and  strains  bearing  Kl 
antigen." 

d.  Vesicular  Stomatitis  Virus  would  be 
added  to  Class  2  viral  agents  and 
deleted  from  Class  3  viral  agents. 

e.  The  following  modifications 
concerning  Poxvirus  and  Rabies  Virus 
would  be  made  in  Class  2  viral  agents: 

"Poxviruses — all  types  except 
Alastrim,  Smallpox,  and  Whitepox. 
which  are  Class  5  and  Monkey  Pox, 
which  depending  on  experiments,  is  in 
Class  3  or  Class  4. 

"Rabies  virus — all  strains  except 
Rabies  street  virus,  which  should  be 
classified  in  Class  3." 

f.  Alastrim.  Smallpox,  and  Whitepox 
would  be  reclassified  from  Class  3  and 
Class  4  agents  to  Class  5  agents. 

g.  The  language  including  Rabies 
street  virus  as  a  Class  3  agent  would 
read: 

"Rabies  street  virus  " 

h.  The  language  in  Class  4  viral  agents 
on  Monkeypox  would  read: 

"Monkeypox,  when  used  for 
transmission  or  animal  inoculation 
experiments  [4]." 

i.  Descriptive  language  would  be 
added  to  the  Classification  of 
Oncogenic  Viruses  on  the  Basis  of 
Potential  Hazard  fgj  as  follows: 

"Appendix  B-II-A.  Low-Risk 
Oncogenic  Viruses.  These  viruses 
should  be  treated  as  Class  2  agents. 

"Appendix  B-II-B.  Moderate-Risk 
Oncogenic  Viruses.  These  viruses 
should  be  treated  as  Class  3  agents." 

j.  Class  5  Agents  (Appendix  B-III) 
would  be  separated  into  the  following 
categories: 

"Appendix  B-III-A.  Animal  Disease 
Organisms  Which  Are  Forbidden  Entry 
Into  the  United  States  by  Law. " 

"Appendix  B-ID-B.  Animal  Disease 
Organisms  and  Vectors  Which  Are 


Forbidden  Entry  Into  the  United  States 
by  USDA  Policy." 

"Appendix  B-III-C.  Organisma  Which 
May  Not  Be  Studied  in  the  United  States 
Except  at  Specified  Facilities. " 

8.  Appendix  C.  Exemptions  Under  III- 
DS. 

a.  The  language  dealing  with  the 
introduction  of  genes  coding  for  the 
biosynthesis  of  toxins  in  this  Appendix 
would  be  modined  to  read: 

"Experiments  involving  the  deliberate 
introduction  of  genes  coding  for  the 
biosynthesis  of  molecules  toxic  for 
vertebrates." 

b.  The  abbreviation  "CDC"  would  be 
deleted  hova  this  Appendix. 

9.  Appendix  F.  Containment 
Conditions  for  Cloning  of  Genes  Coding 
for  the  Biosynthesis  of  Toxins  for 
Vertebrates. 

a.  The  title  of  Appendix  F  would  be 
changed  to  read  as  follows: 

•^ONTAINTMENT  CONDITIONS 
FOR  CLONING  GENES  CODING  FOR 
THE  BIOSYNTHESIS  OF  MOLECULES 
TOXIC  FOR  VERTEBRATES." 

b.  Section  Appendix  F-1,  General 
Information,  would  read  as  follows: 

Appendix  F-I.  General  Information. 
Appendix  F  specifies  the  containment  to 
be  used  for  the  deUberate  cloning  of 
genes  coding  for  the  biosynthesis  of 
'  molecules  toxic  for  vertebrates.  Cloning 
of  genes  coding  for  molecules  toxic  for 
vertebrates  that  have  an  IDm  of  less 
than  100  nanograms  per  kilogram  body 
weight  (e.g.,  microbial  toxins  such  as  Uie 
botulinimi  toxins,  tetanus  toxin, 
diphtheria  toxin.  Shigella  dysenteriae 
neurotoxin)  is  prohibited.  No  specific 
restrictions  shall  apply  to  the  cloning  of 
genes  if  the  protein  specified  by  the  gene 
has  an  LDso  of  100  micrograms  or  more 
per  kilogram  of  body  weight 
Experiments  involving  genes  coding  for 
toxic  molecules  with  an  LDw  of  100 
micrograms  or  less  per  kilogram  body 
weight  shall  be  registered  with  ORDA 
prior  to  initiating  the  experiments.  A  list 
of  toxic  molecules  classified  as  to  LDm 
is  available  from  ORDA.  Testing 
procedures  for  determining  toxicity  of 
toxic  molecules  not  on  the  list  are 
available  from  ORDA.  TTie  results  of 
such  tests  shall  be  forwarded  to  ORDA. 
which  will  consult  with  an  ad  hoc 
working  group  on  toxic  molecules  prior 
to  inclusion  of  the  molecule  on  the  list. 
(See  Section  IV-C-l-b-{2He).)" 

c.  The  title  of  Section  Appendix  F-D 
would  read: 

"Appendix  F-II.  Containment 
Conditions  for  Cloning  Toxic  Molecule 
Genes  in  E.  coli  K-12. " 

d.  In  Section  Appendix  F-II,  the  work 
"toxins"  would  be  replaced  by  the 
words  "molecules  toxic." 
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e.  The  title  of  Section  Appendix  F-III 
would  read: 

"Containment  Conditions  for  Cloning 
of  Toxic  Molecule  Genes  in  Organisms 
Other  Than  E.  coli  K-12. " 

I.  Appendix  F-III,  Containment 
Conditions  for  Cloning  of  Toxic  Genes 
in  Organisms  Other  Than  E.  coli  K-12 
would  read: 

"Requests  involving  the  cloning  of 
genes  coding  for  molecules  toxic  for 
vertebrates  in  host-vector  systems  other 
than  E  coli  K-12  will  be  evaluated  by 
ORDA,  which  will  consult  with  the  ad 
hoc  working  group  on  toxic  molecules. 
(See  Section  IV-C-l-b-{3Hf).)" 

10.  Appendix  G.  Physical 
Containment 

a.  A  third  paragraph  would  be  added 
to  new  Section  Appendix  G-I  as  follows: 

"The  'Laboratory  Safety  Monograph. ' 
available  from  ORDA,  describes 
practices,  equipment,  and  facilities  in 
detail." 

II.  Table  of  Contents. 

The  table  of  contents  would  be 
rearranged  to  reflect  the  reorganization 
of  the  document  and  be  expanded  to 
better  identify  the  position  of  various 
sections  in  the  document 

12.  Appendices. 

All  Appendices  would  be  renimibered 
to  reflect  their  status  as  Appendices. 

C.  Proposed  Revised  Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules. 

Table  of  CootantB 

L  Scope  of  the  Guidelines 

I-A — Purpose 

t-B — Definition  of  Recombinant  ONA 
Molecules 

I-C — General  Applicability 

I-D — General  Definitions 
n.  Containment 

in.  Containment  Guidelines  for  Covered 
Experiments 

ID-A — Experiments  that  Require  RAG 
Review  and  NIH  and  IBC  Approval 
Before  Initiation 

ni-B — Experiments  that  Require  IBC 
Approval  Before  Initiation 

ID-B-l — Experiments  Using  Human  or 
Animal  Pathogens  (Class  2,  Class  3, 
Class  4,  or  Class  5  Agents)  as  Host- 
Vector  Systems 

in-B-2 — Experiments  in  which  DNA  fix)m 
Human  or  Animal  Pathogens  (Qass  2, 
Qass  3,  Class  4,  or  Class  5  Agents)  is 
Cloned  in  Nonpathogenic  Prokaryotic  or 
Lower  Eukaryotic  Host- Vector  Systems 

III-B-3— Experiments  Involving  the  Use  of 
Infectious  Animal  or  Want  Viruses  or 
Defective  Animal  or  Plant  Viruses  in  the 
Presence  of  Helper  Virus  in  Tissue 
Culture  Systems 

III-B-4 — Recombinant  DNA  Experiments 
Involving  Whole  Animals  or  Plants 

IIl-B-5 — ^Experiments  Involving  More  than 
10  Liters  of  Culture 

m-C— Experiments  that  Require  IBC 
Notice  Simultaneously  with  Initiation  of 
Experiments 


ni-D — Exempt  Experiments 

IV.  Roles  and  Responsibihties 
IV-A— Policy 

IV-B — ResponsibiUty  of  the  Institution 

rV-B-1 — General  Information 

IV-B-2 — Membership  and  Procedures  of 

the  IBC 
IV-*-3— i'unctions  of  the  IBC 
IV-B-4— Biological  Safety  Officer 
rV-*-5 — ^Prinicpal  Investigator 
IV-B-5-a— PI— General 
IV-B^5-b— Submissions  by  the  F1  to  NIH 
IV-B-5-0 — Submissions  by  the  PI  to  the 

IBC 
IV-**-d— PI  Responsibilities  Prior  to 

Initiating  Research 
IV-B-6-e — PI  Responsibilities  During  the 

Conduct  of  the  Research 
IV-C— Responsibilities  of  NIH 
IV-C-1— Director 
IV-C-l-e — General  Responsibilities  of  the 

Director,  NIH 
IV-C-l-t) — ^>ecific  Responsibilities  of  the 

Director,  NIH 
IV-C-2— Recombinant  DNA  Advisory 

Committee 
IV-C-3— The  Office  of  Recombinant  DNA 

Adtivies 
IV-C-4— Other  NIH  Components 
IV-D — Compliance 

V.  Footnotes  and  References  of  Sections  I-IV 
VL  Voluntary  Compliance 

VI-A— Basic  Policy 

VI-B— IBC  Approval 

VI-C— Certification  of  Host-Vector 

Systems 
VI-D — Requests  for  Exemptions  and 

Approvals 
Vl-E— Protection  of  Proprietary  Data 
Appendix  A.  Exemptions  Under  III-D-4 
Appendix  E  Classification  of 

Microogranisms  on  the  Basis  of  Hazard 
Appendix  B-I — Classification  of  Etiologic 

Agents 
Appendix  B-I-A — Class  1  Agents 
Appendix  B-l-B— Class  2  Agents 
Appendix  B-I-B-1 — Bacterial  Agents 
Appendix  B-I-^2 — Fungal  Agents 
Appendix  B-I-B-3 — Parastic  Agents 
Appendix  B-I-*-4— Viral.  Rickettsial,  and 

Chlamydial  Agents 
Appendix  B-I-C — Class  3  Agents 
Appendix  B-I-C-1— Bacterial  Agents 
Appendix  B-I-C-2 — Fungal  Agents 
Appendix  B-I-C-^— Parasitic  Agents 
Appendix  B-I-C-4— Viral,  Rickettsial,  and 

Chlamydial  Agents 
Appendix  B-I-4>— Class  4  Agents 
Appendix  B-I-D-1— Bacterial  Agents 
Appendix  B-W)-2— Fungal  Agents 
Appendix  B-I-43-3 — Parasitic  Agents 
Appendix  B-I-J)-4— ViraL  Rickettsial,  and 

Chlamydial  Agents 
Appendix  B-O — Classification  of 

Oncogenic  Viruses  on  the  Basis  of 

Potential  Hazard 
Appendix  B-O-A— Low  Risk  Oncogenic 

Viruses 
Appendix  B-O-B— Moderate-Risk 

Oncogenic  Viruses 
Appendix  B-ID — Class  5  Agents 
Appendix  B-ID-A— Animal  Disease 

Organisms  Which  are  Forbidden  Entry 

into  the  United  States  by  Law 
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Appendix  B-III-B — Animal  Disease 

Organisms  and  Vectors  Which  are 

Forbidden  Entry  into  the  United  States 

by  USDA  Policy 
Appendix  B-IIl-C— Organisms  Which  May 

Not  Be  Studied  in  the  United  States 

Except  At  Specified  Facilities 
Appendix  B-IV — Footnotes  and  References 

of  Appendix  B 
Appendix  C.  Exemptions  Under  IIl-D-5 
Appendix  C-1 — Recombinant  DNAs  in 

Tissue  Culture 
Appendix  C-D — Experiments  Involving  E. 

coli  K-12  Host- Vector  Systems 
Appendix  C-III — Experiments  Involving 

Saccharomycea  cerevisiae  Host- Vector 

Systems 
Appendix  C-FV — Experiments  Involving 

Bacillus  subtilis  Host- Vector  Systems 
Appendix  C-V — Footnotes  and  References 

of  Appendix  C 
Appendix  D.  Actions  Taken  Under  the 

Guidelines 
Appendix  E.  Certified  Host- Vector  Systems 
Appendix  F.  Containment  Conditions  for 

Cloning  of  Genes  Coding  for  the 

Biosynthesis  of  ^^olecules  Toxic  for 

Vertebrates 
Appendix  F-1 — General  Information 
Appendix  F-II — Containment  Conditions 

for  Cloning  of  Toxic  Molecule  Genes  in 

E  coll  K-\2 
Appendix  F-m — Containment  Conditions 

for  Cloning  of  Toxic  Molecule  Genes  in 

Organisms  Other  than  E.  coli  K-12 
Appendix  F-IV — Specific  Approvals 
Appendix  G.  Physical  Containment 
Appendix  Q-I— Standard  Practices  and 

Training 
Appendix  G-D — Physical  Containment 

Levels 
Appendix  C-D-A— PI  Level 
Appendix  G-D-A-l — Laboratory  Practices 
Appendix  G-O-A-Z — Containment 

Equipment 
Appendix  G-Q-A-3 — Special  Laboratory 

Design 
Appendix  G-D-B— P2  Level 
Appendix  G-U-B-1 — Laboratory  Practices 
Appendix  G-O-B-2 — Containment 

Equipment 
Appendix  G-n-B-3 — Special  Laboratory 

Design 
Appendix^II-C— P3  Level 
Appendix  G-II-C-1 — Laboratory  Practices 
Appendix  G-D-C-Z — Containment 

Equipment 
Appendix  G-D-C-S — Special  Laboratory 

Design 
Appendix  G-II-D— P4  Level 
Appendix  G-D-D-l — Laboratory  Practices 
Appendix  G-II-D-2 — Containment 

Equipment 
Appendix  G-n-D-*^p€cial  Laboratory 

Design 
Appendix  G-III — Footnotes  and  References 

of  Appendix  G 
Appendix  H.  Shipment 
Appendix  I.  Biological  Containment 
Appendix  I-I — Levels  of  Biological 

Containment 
Appendix  I-I-A— HVl 
Appendix  I-I-A-1— EKl 
Appendix  I-l-A-2— Other  HVl 
Appendix  H-B— HV2 
Appendix  I-Il — Certification  of  Host- 
Vector  Systems 


Appendix  I-Q-A — Responsibility 
Appendix  I-Il-B— DaU  To  Be  Submitted 

for  Certification 
Appendix  I-D-B-l— HVl  Systems  Other 

than  £  coli  K-12 
Appendix  I-D-B-Z— HV2  Systems 
Appendix  I-in — Footnotes  and  References 

of  Appendix  I 

I.  Scope  of  the  Guidelines 

I-A.  Purpose.  The  purpose  of  these 
Guidelines  is  to  specify  practices  for 
constructing  and  handling  (i) 
recombinant  DNA  molecules  and  (ii) 
organisms  and  viruses  containing 
recombinant  DNA  molecules. 

I-B.  Definition  of  Recombinant  DNA 
Molecules.  In  the  context  of  these 
Guidelines,  recombinant  DNA  molecules 
are  deHned  as  either  (i)  molecules  which 
are  constructed  outside  living  cells  by 
joining  natural  or  synthetic  DNA 
segments  to  DNA  molecules  that  can 
replicate  in  a  living  cell,  or  (ii)  DNA 
molecules  that  result  from  the 
replication  of  those  described  in  (i) 
above.  ' 

Synthetic  DNA  segments  likely  to 
yield  a  potentially  harmful 
polynucleotide  or  polypeptide  (e.g.,  a 
toxin  or  a  pharmacologically  active 
agent)  shall  be  considered  as  equivalent 
to  their  natural  DNA  counterpart.  If  the 
synthetic  DNA  segment  is  not  expressed 
in  vivo  as  a  biologically  active 
polynucleotide  or  polypeptide  product,  it 
is  exempt  from  the  Guidelines. 

I-C.  General  Applicability.  The 
Guidelines  are  applicable  to  all 
recombinant  DNA  research  within  the 
United  States  or  its  territories  which  is 
conducted  at  or  sponsored  by  an 
Institution  that  receives  any  support  for 
recombinant  DNA  research  from  NTH. 
This  includes  research  performed  by 
NIH  directly. 

An  individual  receiving  support  for 
research  involving  recombinant  DNA 
must  be  associated  with  or  sponsored 
by  an  Institution  that  can  and  does 
assume  the  respouBibilities  assigned  in 
these  Guidelines. 

The  Guidelines  are  also  applicable  to 
projects  done  abroad  if  they  are 
supported  by  NIH  funds.  If  the  host 
country,  however,  has  established  rules 
for  the  conduct  of  recombinant  DNA 
projects,  then  a  certificate  of  compliance 
with  those  rules  may  be  submitted  to 
NIH  in  lieu  of  compliance  with  the  NIH 
Guidelines.  NIH  reserves  the  right  to 
withhold  funding  if  the  safety  practices 
to  be  employed  abroad  are  not 
reasonably  consistent  with  the  NIH 
Guidelines. 

I-D.  General  Definitions.  The 
following  terms,  which  are  used 
throughout  the  Guidelines,  are  defined 
as  follows: 


IV-D-1.  "Institution"  means  any 
public  or  private  entity  (including 
Federal,  State,  and  local  government 
agencies). 

I-D-2.  "Institutional  Biosafety 
Committee"  or  "IBC"  means  a 
committee  that  (i)  meets  the 
requirements  for  membership  specified 
in  Section  fV-B-2,  and  (ii)  reviews, 
approves,  and  oversees  projects  in 
accordance  with  the  responsibilities 
defined  in  Sections  IV-B-2  and  rV-B-3. 

I-D-3.  "NIH  Office  of  Recombinant 
DNA  Activities"  or  "ORDA"  means  the 
office  within  NIH  with  responsibility  for 
(i)  reviewing  and  coordinating  all 
activities  of  NIH  related  to  the 
Guidelines,  and  (ii)  performing  other 
duties  as  defined  in  Section  IV-C-3. 

I-D-4.  "Recombinant  DNA  Advisory 
Committee"  or  "RAC"  means  the  public 
advisory  committee  that  advises  the 
Secretary,  the  Assistant  Secretary  for 
Health,  and  the  Director  of  the  National 
Institutes  of  Health  concerning 
recombinant  DNA  research.  The  RAC 
shall  be  constituted  as  specified  in 
Section  IV-C-2. 

I-D-5.  "Director.  NIH"  or  "Director" 
means  the  Director  of  the  National 
Institutes  of  Health  or  any  other  officer 
or  employee  of  NIH  to  whom  authority 
has  been  delegated. 

n.  Containment 

Effective  biological  safety  programs 
have  been  operative  in  a  variety  of 
laboratories  for  many  years. 
Considerable  information,  therefore, 
already  exists  for  the  design  of  physical 
containment  faciUties  and  the  selection 
of  laboratory  procedures  applicable  to 
organisms  carrying  recombinant  DNAs 
[3-16].  The  existing  programs  rely  upon 
mechanisms  that,  for  convenience,  can 
be  divided  into  two  categories:  (i)  A  set 
of  standard  practices  that  are  generally 
used  in  microbiological  laboratories, 
and  (ii)  special  procedures,  equipment, 
and  laboratory  installations  that  provide 
physical  barriers  which  are  applied  in 
varying  degrees  according  to  the 
estimated  biohazard.  Four  levels  o£ 
physical  containment  which  are 
designated  as  Pi.  P2,  P3.  and  P4  are 
described  in  Appendix  G.  P4  provides 
the  most  stringent  containment 
conditions,  PI  the  least  stringent 

Experiments  on  recombinant  DNAs, 
by  their  vary  nature,  lend  themselves  to 
a  third  containment  mechanism — 
namely,  the  application  of  highly 
specific  biological  barriers.  In  fact 
natural  barriers  do  exist  which  limit 
either  (i)  the  infecUvity  of  a  vector,  or 
vehicle,  (plasmid  or  virus)  for  specific 
hosts  or  (ii)  its  dissemination  and 
survival  in  the  environment.  The  vectors 
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that  provide  the  means  for  replication  of 
the  recombinant  DNAs  and/or  the  host 
cells  in  which  they  replicate  can  be 
genetically  designed  to  decrease  by  ' 
many  orders  of  magnitude  the 
probability  of  dissemination  of 
recombinant  DNAs  outside  the 
laboratory.  Further  details  on  biological 
containment  may  be  found  in  Appendix 

As  these  three  means  of  containment 
are  complementary,  different  levels  of 
containment  appropriate  for 
experiments  with  chfferent  recombinants 
can  be  established  by  applying  various 
combinations  of  the  physical  and 
biological  barriers  along  with  a  constant 
use  of  the  standard  practices.  We 
consider  these  categories  of 
containment  separately  in  order  that* 
such  combinations  can  be  conveniently 
expressed  in  the  Guidelines. 

In  constructing  these  Guidelines,  it 
was  necessary  to  defme  boundary 
conditions  for  the  different  levels  of 
physil^al  and  biological  containment  and 
for  the  classes  of  experiments  to  which 
they  apply.  We  recognize  that  these 
definitions  do  not  take  into  account  all 
existing  and  anticipated  information  on 
special  procedures  that  will  allow 
particular  experiments  to  be  carried  out 
under  different  conditions  than 
indicated  here  without  affecting  risk. 
Indeed,  we  urge  that  individual 
investigators  devise  simple  and  more 
effective  containment  procedures  and 
that  investigators  and  institutional 
biosafety  committees  recommend 
changes  in  the  Guidelines  to  permit  their 
use.       I 

m.  Containment  Guidelines  for  Covered 
Experiments 

Part  in  discusses  experiments 
Involving  recombinant  DNA.  These 
experiments  have  been  divided  into  four 
classes: 

III-A.  Experiments  which  require 
"specific  RAC  review  and  NIH  and  IBC 
approval  before  initiation  of  the 
experiment; 

•  III-B.  Experiments  which  require  IBC 
approval  before  initiation  of  the 
experiment; 

III-C.  Experiments  which  require  IBC 
notification  at  the  time  of  initiation  of 
the  experiment 

lU-D.  Experiments  which  are  exempt 
from  the  procedures  of  the  Guidelines. 

If  an  experiment  falls  into  both  Class 
III-A  and  one  of  the  other  clases,  the 
rules  pertaining  to  Class  III-A  must  be 
followed.  If  an  experiment  falls  into 
class  III-D  and  into  either  dass  ID-B  or 
ni-C  as  well,  it  can  be  considered 
exempt  from  the  requirements  of  the 
Guidelines. 


Changes  in  containment  levels  from 
those  specified  here  may  not  be 
instituted  without  the  express  approval 
of  the  Director,  NIH.  (See  Sections  IV- 
C-l-b-{l).  IV-C-l-b-(2).  and 
subsections.) 

III-A.  Experiments  that  Require  RAC 
Review  and  NIH  and  IBC  Approval 
Before  Initiation.  Experiment  in  this 
category  cannot  be  initiated  without 
submission  of  relevant  information  on 
the  proposed  experiment  to  NIH,  the 
publication  of  the  proposal  in  the 
Federal  Register  for  thirty  days  of 
comment,  review  by  the  RAC.  and 
specific  approval  by  NIH.  "Die 
containment  conditions  for  such 
experiments  will  be  recommended  by 
RAC  and  set  by  NIH  at  the  time  of 
approval.  Such  experiments  also  require 
the  approval  of  the  IBC  before  initiation. 
Specific  experiments  already  approved 
in  this  section  and  the  appropriate 
containment  conditions  are  listed  in 
Appendices  D  and  F.  ff  an  experiment  is 
similar  to  those  listed  in  Appendices  D 
and  F.  ORDA  may  determine 
appropriate  containment  conditions 
according  to  case  precedents  under 
Section  IV-C-l-b-(3Hg)- 

in-A-l.  Deliberate  formation  of 
recombinant  DNAs  containing  genes  for 
the  biosynthesis  of  toxic  molecules 
lethal  for  vertebrates  at  an  LDm  of  less 
than  100  nanograms  per  kilogram  body 
weight  (e.g.,  microbial  toxins  such  as  die 
botulinum  toxins,  tetanus  toxin, 
diphtheria  toxin.  Shigella  Dysenteriae 
neurotoxin).  Specific  approval  has  been 
given  for  the  cloning  in  E.  coli  K-12  of 
DNAs  containing  genes  coding  for  the 
biosynthesis  of  toxic  molecules  which 
are  lethal  to  vertebrates  at  100 
nanograms  to  100  micrograms  per 
kilogram  body  weight.  Containment 
levels  for  these  experiments  tire 
specified  in  Appdenix  F. 

in-A-2.  Deliberate  release  into  the 
environment  of  any  organism  containing 
recombinant  DNA. 

in-A-3.  Deliberate  transfer  of  a  drug 
resistance  trait  to  microorganisms  that 
are  not  known  to  acquire  it  naturally  [2], 
if  such  acquisition  could  compromise  the 
use  of  the  drug  to  control  disease  agents 
in  human  or  veterinary  medicine  or 
agriculture. 

ni^.  Experiments  that  Require  IBC 
Approval  Before  Initiation.  Investigators 
performing  experiments  in  this  category 
must  submit  to  their  Institutional 
Biosafety  Committee  (IBC),  prior  to 
initiation  of  the  experiments,  a 
registration  document  that  contains  a 
description  of:  (a)  The  source(s)  of  DNA. 
(b)  the  nahire  of  the  inserted  DNA 
sequences,  (c)  the  hosts  and  vectors  to 
be  used,  (d)  whether  a  deliberate 
attempt  will  be  made  to  obtain 


expression  of  a  foreign  gene,  and.  if  so, 
what  protein  will  be  produced,  and  (e) 
the  containment  conditions  specified  in 
these  Guidelines.  This  registration 
document  must  be  dated  and  signed  by 
the  investigator  and  filed  only  with  the 
local  mC.  The  IBC  shall  review  all  sudi 
proposals  prior  to  initiation  of  the 
experiments.  Requests  for  lowering  of 
containment  for  experiments  in  this 
category  will  be  considered  by  NW. 
(See  Section  IV-C-1-1H3).} 

ni-B-l.  Experiments  Using  Human  or 
Animal  Pathogens  (Class  2,  Class  3, 
Class  4,  or  Class  5  Agents  [1])  as  Host- 
Vector  Systems. 

ni-B-l-a.  Experiments  involving  the 
introduction  of  recombinant  DNA  into 
Class  2  agents  can  be  carried  out  at  P2 
containment 

Itt^B-l-b.  Experiments  involving  the 
introduction  of  recombinant  DNA  into 
Class  3  agents  can  be  carried  out  at  P3 
containment 

ni-B-l-c.  Experiments  involving  the 
introduction  of  recombinant  DNA  into 
Class  4  agents  can  be  carried  out  at  P4 
containment 

■ffl-B-l-d.  Containment  conditions  for 
experiments  involving  the  introduction 
of  recombinant  DNA  into  Class  5  agents 
will  be  set  on  a  case-by-case  basis 
following  ORDA  review.  A  USDA 
permit  is  required  for  work  with  Class  5 
agents  [18,  20]. 

III-B-2.  Experiments  in  Which  DNA 
from  Human  or  Animal  Pathogens 
.  (Class  2.  Class  3,  Class  4,  or  Class  5 
Agents  [IJJ  is  Cloned  in  Nonpathogenic 
Prokaryotic  or  Lower  Eukaryotic  Host- 
Vector  Systems. 

in-B-2-a.  Recombinant  DNA 
experiments  in  which  DNA  from  Qass  2 
or  Class  3  agents  [1]  is  tranfeired  into 
nonpathogenic  prokaryotes  or  lower 
eukaryotes  may  be  performed  under  P2 
containment.  Recombinant  DNA 
experiments  in  which  DNA  from  Class  4 
agents  is  transferred  into  nonpathogenic 
prokaryotes  or  lower  eukaryotes  can  be 
performed  at  P2  containment  after 
demonstration  that  only  a  totally  and 
irreversibly  defective  fraction  of  the 
agent's  viral  genome  is  present  in  a 
given  recombinant  In  the  absnice  of 
such  a  demonstration,  P4  containment 
should  be  used.  Specific  lowering  of 
containment  to  Pi  for  particular 
experiments  can  be  approved  by  the 
IBC.  Many  experiments  in  this  category 
will  be  exempt  from  the  Guidelines.  (See 
Sections  JU-^D-i  and  in-I>-6.) 
Experiments  involving  the  formation  of 
recombinant  DNAs  for  certain  genes 
coding  for  molecules  toxic  for 
vertebrates  requires  RAC  review  and 
NIH  approved  (see  Section  IQ-a-l),  or 
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must  be  carried  out  under  NIH  speciHed 
conditions  as  described  in  Appendix  F. 

III-B-2-b.  Containment  conditions  for 
experiments  in  which  DNA  from  Class  5 
agents  is  transferred  into  nonpathogenic 
prokaryotes  or  lower  eukaryotes  will  be 
determined  by  ORDA  following  a  case- 
by-case  review.  A  USDA  permit  is 
required  for  work  with  Class  5  agents 
[18.  20]. 

in-B-3.  Experiments  Involving  the 
Use  of  Infectious  Animal  or  Plant 
Viruses  or  Defective  Animal  or  Plant 
Viruses  in  the  Presence  of  Helper  Virus 
in  Tissue  Culture  Systems. 

Caution:  Special  care  should  be  used 
in  the  evaluation  of  containment  levels 
for  experiments  which  are  likely  to 
either  enhance  the  pathogenicity  (e.g., 
insertion  of  a  host  oncogene]  or  to 
extend  the  host  range  (e.g.,  introduction 
of  novel  control  elements]  of  viral 
vectors  under  conditions  which  permit  a 
productive  infection.  In  such  cases, 
serious  consideration  should  be  given  to 
raising  the  physical  containment  by  at 
least  one  level. 

Note. — Recombinant  DNA  molecules  which 
contain  less  than  two-thirds  of  the  genome  of 
any  eukaryotic  virus  (all  virus  horn  a  kingle  » 
Family  [17]  being  considered  indentical  [19]] 
may  be  considered  defective  and  can  l>e 
used,  in  the  absence  of  helper,  under  the 
conditions  specified  in  Section  ID-C 

ni-B-3-a.  Experiments  involving  the 
use  of  infectious  Class  2  animal  viruses 
[1],  or  defective  Class  2  animal  viruses 
in  the  presence  of  helper  virus,  can  be 
performed  at  P2  containment. 

III-B-3-b.  Experiments  involving  the 
use  of  infectious  Class  3  animal  viruses 
[1],  or  defective  Class  3  animal  viruses 
in  the  presence  of  helper  virus,  can  be 
carried  out  at  P3  containment 

•  III-B-3-C.  Experiments  involving  the 
use  of  infectious  Class  4  viruses  [1],  or 
defective  Class  4  viruses  in  the  presence 
of  helper  virus,  may  be  carried  out  under 
P4  containment 

III-B-3-d.  Experiments  involving  the 
use  of  infectious  Class  5  [1]  viruses,  or, 
defective  Class  5  viruses  in  the  presenct 
of  helper  virus  will  be  determined  on  a 
case-by-case  basis  following  ORDA 
review.  A  USDA  permit  is  required  for 
work  with  Class  5  pathogens  [18,20]. 

III-B-3-e.  Experiments  involving  the 
use  of  infectious  animal  or  plant  viruses, 
or  defective  animal  or  plant  viruses  in 
the  presence  of  helper  viras,  not  covered 
by  Sections  Ill-B-»-a.  ffl-B-3-b.  m-B- 
3-^  or  III-B-3-d  may  be  carried  out 
under  Pi  containment 

ffl-B-4.  Recombinant  DNA 
Experiments  Involving  Whole  Animals 
or  Plants. 

III-B-4-a.  DNA  from  any  source 
except  for  greater  than  two-thirds  of  a 
eukaryotic  viral  genome  may  be 


transferred  to  any  non-human 
vertebrate  organism  and  propagated 
under  conditions  of  physical 
containment  comparable  to  Pi  and 
appropriate  to  the  organism  under  study 
[2].  It  is  important  that  the  investigator 
demonstrate  that  the  fraction  of  the  viral 
genome  being  utilized  does  not  lead  to 
productive  infection. 

III-B-4-b.  For  all  experiments 
involving  whole  animals  and  plants  and 
not  covered  by  III-B  4  a.  the 
appropriate  containment  will  be 
determined  by  the  IBC. 

-B-5.  Experiments  Involving  More 
than  10  Liters  of  Culture.  The 
appropriate  containment  will  be  decided 
by  the  IBC  Where  appropriate,  the 
large-scale  containment 
recommendations  of  the  NIH  should  be 
used  (45  FR  24968]. 

III-C.  Experiments  that  Require  IBC 
Notice  Simultaneously  with  Initiation  of 
Experiments.  Experiments  not  included 
in  Sections  III -A.  m-B  lU-D,  and 
subsections  of  these  Sections  are  to  be 
considered  in  Section  III-C.  All  such 
experiments  can  be  carried  out  at  Pi 
containment.  For  experiments  in  this 
category,  a  registration  document  as 
described  in  Section  ni-B  must  be  dated 
and  signed  by  the  investigator  and  filed 
with  the  local  IBC.  The  EBC  shall  review 
all  such  proposals,  but  IBC  review  prior 
to  initiation  of  the  experiment  is  not 
required. 

For  example,  experiments  in  which  all 
components  derive  &t>m  non-pathogenic 
prokaryotes  and  non-pathogenic  lower 
eukaryotes  fall  under  Section  QI-C  and 
can  be  carried  outat  Pi  containment 

Caution:  Experiments  Involving 
Formation  or  Recombinant  DNA 
Molecules  Containing  no  more  Than 
Two-Thirds  of  the  Genome  of  any 
Eukaryotic  Virus.  Recombinant  DNA 
molecules  containing  no  more  than  two- 
thirds  of  the  genome  of  any  eukaryotic 
virus  (all  viruses  from  a  single  Family 
[17]  being  considered  identical  [19])  may 
be  propagated  and  maintained  in  cells  in 
tissue  culture  using  PI  containment  For 
such  experiments,  it  must  be  shown  that 
the  cells  lack  helper  virus  for  the 
specific  Families  of  defective  viruses 
being  used.  If  helper  virus  is  present 
procedures  specihed  under  Siection  m- 
B-3  should  be  used.  The  DNA  may 
contain  fragments  of  the  genome  of 
viruses  from  more  than  one  Family  but 
each  fragment  must  be  less  than  two- 
thirds  of  a  genome. 

ni^.  Exempt  Experiments.  The 
following  recombinant  DNA  molecules 
are  exempt  from  these  Guidelines  and 
no  registration  with  the  IBC  is 
necessary. 

III-I>-1.  Those  that  are  not  in 
organisms  or  viruses. 


in-D-2.  Those  that  consist  entirely  of 
DNA  segments  from  a  single 
nonchromosomal  or  viral  DNA  source, 
though  one  or  more  of  the  segments  may 
be  a  synthetic  equivalent 

m-D-d.  Those  that  consist  entirely  of 
DNA  from  a  proktiryotic  host  including 
its  indigenous  plasmids  or  viruses,  when 
propagated  only  in  that  host- (or  a 
closely  related  strain  of  the  same 
species]  or  when  transferred  to  another 
host  by  well  established  physiological 
means;  also  those  that  consist  entirely  of 
DNA  from  an  eularyotic  host  including 
its  chloroplasts,  mitochondria,  or 
plasmids  (but  excluding  viruses],  when 
propagated  only  in  that  host  (or  a  ' 
closely  related  strain  of  same  species). 

III-D-4.  Certain  specified  recombinant 
DNA  molecules  that  consist  entirely  of 
DNA  segments  from  different  species 
that  exdhange  DNA  by  known 
physiological  processes,  though  one  or 
more  of  the  segments  may  be  a  synthetic 
equivalent  A  list  of  such  exchangers 
will  be  prepared  and  periodically 
revised  by  the  Director,  NIH,  with 
advice  of  the  RAC,  after  appropriate 
notice  and  opportunity  for  public 
comment  (See  Section  rV-C-l-b-{l)- 
(c].]  Certain  classes  are  exempt  as  of 
publication  of  these  Revised  Guidelines. 
The  bst  is  in  Appendix  A.  An  updated 
bst  may  be  obtained  from  the  Office  of 
Recombinant  DNA  Activities.  National 
Institutes  of  Health.  Bethesda.  Maryland 
20205. 

III-D-5.  Other  classes  of  recombinant 
DNA  molecules,  if  the  Director.  NIH, 
with  advice  of  the  RAC,  affer 
appropriate  notice  and  opportimity  for 
public  comment,  finds  that  they  do  not 
'  present  a  significant  risk  to  health  or  the 
environment.  (See  Section  fV-C-l-b- 
(l)-{c).)  Certain  classes  are  exempt  as  of 
publication  of  these  Revised  Guidelines. 
The  list  is  in  Appendix  C.  An  updated 
list  may  be  obtained  from  the  Office  of 
Recombinant  DNA  Activities,  National 
Institutes  of  Health,  Bethesda.  Maryland 
20205. 

IV.  Roles  and  Responsibilities 

rV-A.  Policy.  Safety  in  activities 
involving  recombinant  DNA  depends  on 
the  individual  conducting  them.  The 
Guidelines  cannot  anticipate  every 
possible  situation.  Motivation  and  good 
judgment  are  the  key  essentials  to 
protection  of  health  and  the 
environment 

The  Guidelines  are  intended  to  help 
the  Institution,  the  Institutional 
Biosafety  Committee  (IBC],  the 
Biological  Safety  Officer,  and  the 
Principal  Investigator  determine  the 
safeguards  that  should  be  implemented 
These  Guidelines  will  never  be  complete 
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or  final,  since  all  conceivable 
experiments  involving  recombinant 
DNA  cannot  be  foreseen.  Therefore,  it  is 
the  responsibility  of  the  Institution  and 
those  associated  with  it  to  adhere  to  the 
purpose  of  the  Guidelines  as  well  as  to 
their  specifics. 

Each  Institution  (and  the  IBC  acting 
on  its  behalf]  is  responsible  for  ensuring 
that  recombinant  DNA  activities  comply 
with  the  Guidelines.  General  recognition 
of  institutional  authority  and 
responsibility  properly  establishes 
accountability  for  safe  conduct  of  the 
research  at  the  local  level. 

The  following  roles  and 
responsibilities  constitute  an 
administrative  framework  in  which 
safety  is  an  essential  and  integral  part  of 
research  involving  recombinant  DNA 
molecules.  Further  clarifications  and 
interpretations  of  roles  and 
responsibilities  will  be  issued  by  NIH  as 
necessary. 

rV-B.  Responsibilities  of  the 
Institution. 

rV-B-1.  General  Information.  Each 
Institution  conducting  or  sponsoring 
recombinant  DNA  research  covered  by 
these  Guidelines  is  responsible  for 
ensuring  that  the  research  is  carried  out 
in  full  conformity  with  the  provisions  of 
the  Guidelines.  In  order  to  fulfill  this 
responsibility,  the  Institution  shall: 

rV-B-l-a.  Establish  and  implement 
policies  that  provide  for  the  safe 
conduct  of  recombinant  DHA  research 
and  that  ensure  compliance  with  the 
Guidelines.  The  Institution,  as  part  of  its 
general  responsibilities  for  implementing 
the  Guidelines,  may  establish  additional 
procedures,  as  deemed  necessary,  to 
govern  the  Institution  and  its 
components  in  the  discharge  of  its 
responsibilities  under  the  Guidelines. 
This  may  include  (i)  statements 
formulated  by  the  Institution  for  general 
implementation  of  the  Guidelines  and 
(ii)  whatever  additional  precautionary 
steps  the  Institution  may  deem 
appropriate. 

rV-B-l-b.  Establish  an  Institutional 
Biosafety  Committee  (IBC)  that  meets 
the  requirements  set  forth  in  Section  IV- 
B-2  and  carries  out  the  functions 
detailed  in  Section  IV-^-3. 

IV^-l-c.  If  the  Institution  is  engaged 
in  recombinant  DNA  research  at  the  P3 
or  P4  containment  level,  appoint  a 
Biological  Safety  Officer  (BSO),  who 
shall  be  a  member  of  the  IBC  and  carry 
out  the  duties  specified  in  Section  IV-B- 
4. 

rV-B-l«d.  Require  that  investigators 
responsible  for  research  covered  by 
these  GuideUnes  comply  with  the 
provisions  of  Section  IV-B-5.  and  assist 
investigators  to  do  so. 


IV-*-l-e.  Ensure  appropriate  training 
for  the  IBC  chairperson  and  members, 
the  BSO,  Principal  Investigators  (Pis), 
and  laboratory  staff  regarding  the 
Guidelines,  their  implementation,  and 
laboratory  safety.  Responsibility  for 
training  IBC  Members  may  be  carried 
out  through  the  IBC  chairperson. 
Responsibility  for  training  laboratory 
staff  may  be  carried  out  through  the  PI. 
The  Institution  is  responsible  for  seeing 
that  the  PI  has  sufficient  training,  but 
may  delegate  this  responsibility  to  the 

mc. 

T\f-B-l-i.  Determine  the  necessity,  in 
connection  with  each  project  for  health 
surveillance  of  recombinant  DNA 
research  personnel  and  conduct  if 
found  appropriate,  a  health  surveillance 
program  for  the  project.  [The  Laboratory 
Safety  Monograph  (LSM)  discusses 
various  possible  components  of  such  a 
program — for  example,  records  of  agents 
handled,  active  investigation  of  relevant 
illnesses,  and  the  maintenance  of  serial 
serum  samples  for  monitoring  serologic 
changes  that  may  result  from  the 
employees'  woric  experience.  Certain 
medical  conditions  may  place  a 
laboratory  woricer  at  increased  risk  in 
any  endeavor  where  infectious  agents 
are  handled.  Examples  given  in  the  LSM 
include  gastrointestinal  disorders  and 
treatment  with  steriods, 
immunosuppressive  drugs,  or 
antibiotics.  Workers  with  such  disorders 
or  treatment  should  be  evaluated  to 
determine  whether  they  should  be 
engaged  in  research  with  potentially 
hazardous  organisms  during  their 
treatment  or  illness.  Copies  of  the  LSM 
are  available  fit>m  ORDA.] 

rV-B-l-g.  Report  within  30  days  to 
ORDA  any  significant  problems  with 
and  violations  of  the  Guidelines  and 
significant  research-related  accidents 
and  illnesses,  unless  the  institution 
determines  that  the  PI  or  IBC  has  done 
so. 

IV-B-2.  Membership  and  Procedures 
of  the  IBC.  The  Institution  shall 
establish  an  Listitutional  Biosafety 
Committee  (IBC)  whose  responsibilities 
need  not  be  restricted  to  recombinant 
DNA.  The  committee  shall  meet  the 
following  requirements: 

IV-*-2-a.  The  IBC  shall  comprise  no 
fewer  than  five  members  so  selected 
that  they  collectively  have  experience 
and  expertise  in  recombinant  DNA 
technology  and  the  capability  to  assess 
the  safety  of  recombinant  DNA  research 
experiments  and  any  potential  risk  to 
public  health  or  the  environment.  At 
least  two  members  shall  not  be 
affOiated  with  the  Institution  (apart  from 
their  membership  on  the  IBC)  and  shall 
represent  the  interest  of  the  surrounding 
commuidty  with  respect  to  health  and 


protection  of  the  envinHuiient  Members 
meet  this  requirement  if,  for  example, 
they  are  officials  of  State  or  local  public 
health  or  environmental  protection 
agencies,  members  of  other  local 
governmental  bodies,  or  persons  active 
in  medical,  occupational  health,  or 
enviroiunental  concerns  in  the 
community.  The  Biological  Safety 
Officer  (BSO),  mandatory  when 
research  is  being  conducted  at  the  P3 
and  P4  levels,  shall  be  a  member.  (See 
Section  IV-B-4.) 

rV-B-2-b.  In  order  to  ensure  the 
competence  necessary  to  review 
recombinant  DNA  activities,  it  is 
recommended  that  (i)  the  IBC  include 
persons  with  expertise  in  recombinant 
DNA  technology,  biological  safety,  and 
physical  containment  (ii)  the  IBC 
include,  or  have  available  as 
consultants,  persons  knowledgeable  in 
institutional  commitments  and  policies. 
appUcable  law,  standards  of 
professional  conduct  and  practice, 
commimity  attitudes,  and  the 
environment;  and  (iii)  at  least  one 
member  be  from  the  laboratory 
technical  staff. 

IV-B-2-C.  The  Institution  shall 
identify  the  committee  members  by 
name  in  a  report  to  the  NIH  Office  of 
Recombinant  DNA  Activities  (ORDA) 
and  shall  include  relevant  background 
information  on  each  member  in  such 
form  and  at  such  times  as  ORDA  may 
require. 

IV-B-2-d.  No  member  of  an  IBC  may 
be  involved  (except  to  provide 
information  requested  by  the  IBC)  in  the 
review  or  approval  of  a  project  in  which 
he  or  she  has  been,  or  expects  to  be. 
engaged  or  has  a  direct  financial 
interest 

IV-B-2-e.  The  Institution,  which  is 
ultimately  responsible  for  the 
effectiveness  of  the  IBG  may  establish 
procedures  that  the  IBC  will  follow  in  its 
initial  and  continuing  review  of 
applications,  proposals,  and  activities. 
(IBC  review  procedures  are  specified  in 
Section  IV-^-3-«.) 

IV-B-2-f.  Institutions  are  encouraged 
to  open  IBC  meetings  to  the  public 
whenever  possible,  consistent  with 
protection  of  privacy  and  proprietary 
interests. 

IV-B-2-g.  Upon  request  the 
Institution  shall  make  available  to  the 
pubhc  all  minutes  of  IBC  meetings  and 
any  documents  submitted  to  or  received 
from  funding  agencies  which  the  latter 
are  required  to  make  available  to  the 
public.  U  comments  are  made  by 
members  of  the  public  on  IBC  actions, 
the  Institution  shall  forward  to  NIH  both 
the  comments  and  the  IBC's  response. 
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IV-B-3.  Functions  of  the  IBC.  On 
behalf  of  the  Institution,  the  IBC  is 
responsible  for 

IV-B-3-a.  Reviewing  for  compliance 
with  the  NIH  Guidelines  recombinant 
DNA  research  as  specified  in  Part  III 
conducted  at  or  sponsored  by  the 
Institution,  and  approving  those 
research  projects  that  it  finds  are  in 
conformity  with  the  Guidelines.  This 
review  shall  include: 

IV-B-3-a-{l).  An  independent 
assessment  of  the  containment  levels 
required  by  these  Guidelines  for  the 
proposed  research,  and 

IV-B-3-a-{2).  An  assessment  of  the 
facilities,  procedures,  and  practices,  and 
of  the  training  and  expertise  of 
recombinant  DNA  personnel. 

IV-B-3-b.  Notifying  the  Principal 
Investigator  (PI)  of  the  results  of  their 
review. 

rV-B-3-c.  Lowering  containment  _ 
levels  for  certain  experiments  as 
specified  in  Section  III-B-2. 

IV-B-3-d.  Setting  containment  levels 
as  specified  in  Section  III-B-*-b  and  01- 
B-5. 

rV-B-3-e.  Reviewing  periodically 
recombinant  DNA  research  being 
conducted  at  the  Institution,  to  ensure 
that  the  requirements  of  the  Guidelines 
are  being  fulfilled. 

IV-*-3-f.  Adopting  emergency  plans 
covering  accidental  spills  and  personnel 
contamination  resulting  from  such 
research. 

Note. — Basic  elements  in  developing 
specific  procedures  for  dealing  with  major 
spills  of  potentially  hazardous  materials  in 
the  laboratory  are  detailed  in  the  Laboratory 
Safety  Monograph  (LSM).  bicluded  are 
information  and  references  on 
decontamination  and  emergency  plans.  NIH 
and  the  Centers  for  Disease  Control  are 
available  to  provide  consultation,  and  direct 
assistance  if  necessary,  as  posted  in  the  LSM. 
The  Guidelines  shall  cooperate  with  the  State 
and  local  public  health  departments, 
reporting  any  significant  research-related 
illness  or  accident  that  appears  to  be  a 
hazard  to  the  public  health.  . 

rV-B-3-g.  Reporting  within  30  days  to 
the  appropriate  Institutional  official  and 
to  the  NIH  Office  of  Recombinant  DNA 
Activities  (ORDA)  any  significant 
problems  with  or  violations  of  the 
Guidelines,  and  any  significant 
research-related  accidents  or  illnesses, 
imless  the  IBC  determines  that  the  PI 
has  done  so. 

IV-B-3-^.  The  IBC  may  not  authorize 
initiation  of  experiments  not  explicitly 
covered  by  the  Guidelines  imtil  NIH 
(with  the  advice  of  the  RAC  when 
required)  establishes  the  containment 
requirement. 

IV-B-3-i.  Performing  such  other 
functions  as  may  be  delegated  to  the 
IBC  under  Section  IV-B-1. 


IV-B-4.  Biological  Safety  Officer.  The 
Institution  shall  appoint  a  B30  if  it 
engages  in  recombinant  DNA  research 
at  the  P3  or  P4  containment  level.  The 
officer  shall  be  a  member  of  the 
Institutional  Biosafety  Committee  (IBC), 
and  his  or  her  duties  shall  include  (but 
need  not  be  limited  to): 

IV-^-4-a.  Ensuring  through  periodic 
inspections  that  laboratory  standards 
are  rigorously  followed; 

IV-B-4-b.  Reporting  to  the  IBC  and 
the  Institution  all  significant  problems 
with  and  violations  of  the  Guidelines 
and  all  significant  research-related 
accidents  and  illnesses  of  which  the 
BSO  becomes  aware,  unless  the  BSO 
determines  that  the  Principal 
Investigator  (PI)  h'as  done  so; 

IV-Ef-4-c.  Developing  emergency 
plans  for  dealing  with  accidental  spills 
and  personnel  contamination,  and 
investigating  recombinant  DNA  research 
laboratory  accidents; 

IV-B-4--d.  Providing  advice  on 
laboratory  security; 

rV-B  4  c.  Providing  technical  advice 
to  the  PI  and  the  IBC  on  research  Safety 
procedures. 

NOTE:  See  Laboratory  Safety 
Monograph  for  additional  information 
on  the  duties  of  the  BSO. 

rV-B-S.  Principal  Investigator.  On 
behalf  of  the  Institiition.  the  PI  is 
responsible  for  complying  fully  with  the 
Guidelines  in  conducting  any 
recombinant  DNA  research. 

IV-B-5-a.  PI— General.  As  part  of  this 
general  responsibility,  the  PI  shall: 

rV-B-5-a-(l).  Initiate  or  modify  no 
recombinant  DNA  research  requiring 
approval  by  the  IBC  prior  to  initiation 
(see  Sections  III-A  and  lU-B)  until  that 
research,  or  the  proposed  modification 
thereof,  has  been  approved  by  the  IBC 
and  has  met  all  other  requirements  of 
the  Guidelines; 

IV-B-5-a-{2).  Determine  whether 
experiments  are  covered  by  Section  III- 
C  and  follow  the  appropriate 
procedures; 

IV-B-5-a-(3).  Report  within  30  days  to 
the  mC  and  NIH  (ORDA)  all  significant 
problems  with  and  violations  of  the 
Guidelines  and  all  significant  research- 
related  accidents  and  illnesses; 

IV-B-5-^-(4).  Report  to  tiie  IBC  and  to 
NIH  (ORDA)  new  information  bearing 
on  the  Guidelines; 

IV-B-5-a-{5).  Be  adequately  trained 
in  good  microbiological  techniques; 

IV-B-^-a-{6).  Adhere  to  IBC- 
approved  emergency  plans  for  dealing 
with  accidental  spills  and  personnel 
contamination;  and 

IV-B-6-a-(7).  Comply  with  shipping 
requirements  for  recombinant  DNA 
molecules.  (See  Appendix  H  for  shipping 
requirements  and  the  Laboratory  Safety 


Monograph  for  technical 
recommendations.) 

rV-B-6-b.  Submissions  by  the  PI  to 
NIH.  The  PI  shall: 

IV-B-5-l>-(l)-  Submit  hiformation  to 
NIH  (ORDA)  in  order  to  have  new  host- 
vector  systems  certified; 

IV-B-*-b-(2).  Petition  NIH.  with         ^ 
notice  to  the  IBC  for  exemptions  to 
these  Guidelines; 

IV.*..5-b-K3).  Petition  NIH.  with 
concurrence  of  the  IBC.  for  approval  to 
conduct  experiments  specified  in 
Section  m-A  of  the  Guidelines; 

IV-B-5-b-K4).  Petition  NIH  for 
determination  of  containment  for 
experiments  requiring  case-by-case 
review; 

IV^-5-b-(5).  Petition  NIH  for 
determination  of  containment  for 
experiments  not  covered  by  the 
Guidelines. 

IV-^-5-c.  Subnu'ssions  by  the  PI  to 
the  IBC.  The  PI  shaHi: 

TV-B-5-o-(l).  Make  the  uutial 
determination  of  the  required  levels  of 
physical  and  biological  containment  in 
accordance  with  the  Guidelines; 

IV-B-'ShHZ).  Select  appropriate 
microbiological  practices  and  laboratory 
techniques  to  be  used  in  the  research; 

IV-B-5-0-K3).  Submit  the  initial 
research  protocol  if  covered  under 
Guidelines  Section  UI-A.  III-B.  or  lU-C 
(and  also  subsequent  changes — e.gH 
changes  in  the  source  of  DNA  or  host- 
vector  system]  to  the  IBC  for  review  and 
approval  or  disapproval;  and 

rV-B-5-o-(4).  Remain  in 
communication  with  the  IBC  throughout 
the  conduct  of  the  project 

rV-B-S-d.  PI  Responsibilities  Prior  to 
Initiating  Research.  The  Pi  is 
responsible  for 

IV-B-5-d-(l).  Making  available  to  the 
laboratory  staff  copies  of  the  protocols' 
that  describe  the  potential  biohazards 
and  the  precautions  to  be  taken; 

IV-B-5-d-(2).  Instructing  and  training 
staff  in  the  practices  and  techniques 
required  to  ensure  safety  and  in  the 
procedures  for  dealing  with  accidents; 
and 

IV-^-5-d-(3).  Informing  the  staff  of 
the  reasons  and  provisions  for  any 
precautionary  medical  practices  advised 
or  requested,  such  as  vaccinations  or 
serum  collection. 

IV-B-5-e.  PI  Responsibilities  During 
the  Conduct  of  the  Research.  The  PI  is 
responsible  for 

IV-B-5  0  (1).  Supervising  the  safety 
performance  of  the  staff  to  ensure  that 
the  required  safety  practices  and 
techniques  are  employed; 

IV-B-5-e-(2).  Investigating  and 
reporting  in  writing  to  ORDA.  the 
Biological  Safety  Officer  (where 
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applicable),  and  the  IBC  any  significant 
problems  pertaining  to  the  operation 
and  implementation  of  containment 
practices  and  procedures; 

ry-B-5-e-{3).  Correcting  work  errors 
and  conditions  that  may  result  in  the 
release  of  recombinant  DNA  materials; 

rV-B-5-e-{4).  Ensuring  the  integrity  of 
the  physical  containment  (e.g.,  biological 
safety,  cabinets]  and  the  biological 
containment  (e.g.,  purity,  and  genotypic 
and  phenotypic  characteristics). 

IV-G  Responsibilities  of  NIH. 

IV-C-1.  Director.  The  Director,  NIH,  is 
responsible  for  (i)  establishing  the  NIH 
Guidelines  for  Research  Involving 
Recombination  DNA  Molecules,  (ii) 
overseeing  their  implementation,  and 
(iii)  their  final  interpretation. 

The  Director  has  responsibilities 
under  the  Guidelines  that  involve  the 
NIH  Office  of  Recombinant  DNA 
Activities  (ORDA)  and  the  Recombinant 
DNA  Advisory  Committee  (RAC). 
ORDA's  responsibiUties  under  the 
Guidelines  are  administrative.  Advice 
bom  the  RAC  is  primarily  scientific  and 
technical.  In  certain  circumstances, 
there  is  specific  opportunity  for  public 
comment,  with  published  response, 
before  final  action. 

rV-C-l-a.  General  Responsibilities  of 
the  Director,  NIH.  The  responsibiUties 
of  the  Director  shall  include  the 
following: 

IV-C-l-a-{l).  Promulgating 
requirements  as  necessary  to  implement 
the  Guidelines; 

IV-C-l-a-(2).  Establishing  and 
maintaining  the  RAC  to  carry  out  the 
responsibilities  set  forth  in  Section  IV- 
C-2.  The  RAC's  membership  is  specified 
in  its  charter  and  in  Section  IV-C-2; 

IV-C-l-a-(3).  Establishing  and 
maintaining  ORDA  to  carry  out  the 
responsibilities  defined  in  Section  IV-C- 
3;  and 

IV-C-l-a-{4).  Maintaining  the  Federal 
Interagency  Advisory  Committee  on 
Recombinant  DNA  Research  established 
by  the  Secretary,  HEW  (now  HHS).  for 
advice  on  the  coordination  of  all  Federal 
programs  and  activities  relating  to 
recombination  DNA,  including  activities 
of  the  RAC. 

rV-G-l-b.  Specific  Responsibilities  of 
the  Director,  NIH.  In  carrying  out  the 
responsibilities  set  forth  in  this  Section, 
the  Director  or  a  designee  shall  weigh 


eadi  proposed  action,  through 
appropriate  analysis  and  consulation,  to 
determine  that  it  complies  with  the 
Guidelines  and  presents  no  significant 
risk  to  health  or  the  environment 

IV-C-l-b-{l).  Major  Actions.  To 
execute  major  actions  the  Director  must 
seek  the  advice  of  the  RAC  and  provide 
an  opportimity  for  public  and  Federal 
agency  comment.  Specifically,  the 
agenda  of  the  RAC  meeting  citing  the 
major  actions  will  be  published  in  the 
Federal  Register  at  least  30  days  before 
the  meeting,  and  the  Director  will  also 
publish  the  proposed  actions  in  the 
Federal  Register  for  comment  at  least  30 
days  before  the  meeting.  In  addition,  the 
Director's  proposed  decision,  .at  his 
discretion,  may  be  published  in  the 
Federal  Register  for  30  days  of  comment 
before  final  action  is  taken.  The 
Director's  final  decision,  along  with 
response  to  the  comments,  wiU  be 
published  in  the  Federal  Register  and 
the  Recombinant  DNA  Technical 
Bulletin.  The  RAC  and  IBC  chairpersons 
will  be  notified  of  this  decision. 

IV-C-l-b-{l)-(a).  Changing 
containment  levels  for  types  of 
experiments  that  are  specified  in  the 
Guidelines  when  a  major  action  is 
involved; 

IV-C-l_b-(l)-(b).  Assigning 
containment  levels  for  types  of 
experiments  that  are  not  explicitly 
considered  in  the  Guidelines  when  a 
major  action  is  involved; 

IV-C-l-b-(l)-(c).  Promulgating  and 
amending  a  list  of  classes  of 
recombinant  DNA  molecules  to  be 
exempt  from  the  Guidelines  because 
they  consist  entirely  of  DNA  segments 
fi'om  species  that  exchange  DNA  by 
known  physiological  processes,  or 
otherwise  do  not  present  a  significant 
risk  to  health  or  the  environment; 

IV-C-l-bKl)-{d).  Permitting 
experiments  specified  by  Section  III-A 
of  the  Guidelines; 

IV-C-l-b-{l)-(e).  Certifying  new  host- 
vector  systems,  with  the  exception  of 
minor  modifications  of  already  certified 
systems  (the  standards  and  procedures 
for  certification  are  described  in 
Appendix  I-II-a.  Minor  modifications 
constitute,  for  example,  those  of  minimal 
or  no  consequence  to  the  properties 
relevant  to  containment);  and 


IV-C-4-4.  Other  NIH  Components. 
Other  NIH  components  shall  be 
responsible  for  certifying  P4  fadlitiesr^ 
inspecting  them  periodically,  and 
inspecting  other  recombination  DNA 
facihties  as  deemed  necessary. 

IV-C-l-b-(l)-(f).  Adopting  other 
changes  in  the  Guidelines. 

IV-C-l-b-(2).  Lesser  Actions.  To 
execute  lesser  actions,  the  Director  most 
seek  the  advice  of  the  RAC.  The 
Director's  decision  will  be  transmitted  to 
the  RAC  and  IBC  chairpersons  and 
published  in  the  Recombinant  DNA 
Technical  Bulletin: 

IV-C-l-M2)-{a).  Interpreting  and 
determining  containment  levels,  upon 
request  by  ORDA; 

IV-C-l-b-(2)-(b).  Changing 
containment  levels  for  experiments  that 
are  specified  in  the  Guidelines  (see 
Section  m): 

rV-C-l4>-(2)-(c).  Assigning 
contaiimient  levels  for  experiments  not 
explicitly  considered  in  the  Guidelines; 

IV-C-l-b-(2)-{d).  Revising  the 
"Classification  of  Etiologic  Agents"  for 
the  purpose  of  these  Guidelines  (IJ. 

IV-C-l-b-(3).  Other  Actions.  The 
Director's  decision  will  be  transmitted  to 
the  RAC  and  IBC  chairpersons  and 
published  in  the  Recombinant  DNA 
Technical  Bulletin: 

IV-C-l-b-{3)-{a).  Interpreting  the 
Guidelines  for  experiments  to  which  the 
Guidelines  specifically  assign 
containment  levels; 

IV-C-l-b-(3)-(b).  Setting  containment 
under  Section  III-^-1-d  and  Sectin  III- 
B-3-d; 

IV-C-l-b-(3)-(c).  Approving  minor 
modifications  of  already  certified  host- 
vector  systems  (the  standards  and 
procedures  for  such  modifications  are 
described  in  Appendix  I-II); 

IV-C-l-b-(3)-(d).  Decertifying 
already  certified  host-vector  systems; 

IV-C-l-b-{3-(e).  Adding  new  entries 
to  the  list  of  molecules  toxic  for 
vertebrates  (see  Appendix  F); 

IV-C-l-b-(3)-(f).  Approving  the 
cloning  of  toxin  genes  in  host-vector 
systems  other  than  E.  coli  K-12  (See 
Appendix  F);  and 

IV-C-l-b-{3>-(g).  Determining 
appropriate  containment  conditions  for 
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experiments  according  to  case 
precedents  developed  under  Section  IV- 
C-lQ)-{2Hc). 

IV-C-l-b-{4).  The  Director  shall 
conduct,  support,  and  assist  training 
programs  in  laboratory  safety  for 
InstitutioAal  Biosafety  Committee 
members.  Biological  Safety  Officers, 
Principal  Investigators,  and  laboratory 
sta^. 

rV-C-2.  Recombinant  DNA  Advisory 
Committee.  The  NIH  Recombinant  DNA 
Advisory  Committee  (RAC)  is 
responsible  for  carrying  out  speciHed 
functions  cited  below  as  well  as  others 
assigned  imder  its  charter  or  by  the 
Secretary,  HHS,  the  Assistant  Secretary 
for  Health,  and  the  Director,  NIH. 

The  members  of  the  committee  shall 
be  chosen  to  provide,  collectively, 
expertise  in  scientific  fields  relevant  to 
recoombinant  DNA  technology  and 
biological  safety — e.g.,  microbiology, 
molecular  biology,  virology,  genetics, 
epidemiology,  infectious  diseases,  the 
biology  of  enteric  organisms,  botany, 
plant  pathology,  ecology,  and  tissue 
culture.  At  least  20  percent  of  the 
members  shall  be  persons 
knowledgeable  in  applicable  law, 
standards  of  professional  conduct  and 
practice,  public  attitudes,  the 
environment,  public  health,  occupational 
health,  or  related  Belds.  Representatives 
from  Federal  agencies  shall  serve  as 
nonvoting  members.  Nominations  for  the 
RAS  may  be  submitted  to  the  NIH 
Office  of  Recombinant  DNA  Activities, 
Bethesda,  Md.  20205. 

All  meetings  of  the  RAC  will  be 
announced  in  the  Federal  Register, 
including  tentative  agenda  items,  30 
days  in  advance  of  the  meeting,  with 
final  agendas  (if  modified)  available  at 
least  72  hours  before  the  meeting.  No 
item  defined  as  a  major  action  under 
Section  IV-C-l-b-{l)  may  be  added  to 
an  agenda  after  it  appears  in  the  Federal 
Register. 

The  RAC  shall  be  responsible  for 
advising  the  Director,  NIR  on  the 
actions  listed  in  Section  rV-C-l-b-{l) 
and  IV-C-l-HZ). 

IV-C-3.  The  Office  of  Recombinant 
DNA  Activities.  ORDA  shall  serve  as  a 
focal  point  for  information  on 
recombinant  DNA  activities  and  provide 
advice  to  all  within  and  outside  NIH, 
including  Institutions,  Biological  Safety 
Committees,  Principal  Investigators, 
Federal  agencies.  State  and  local 
governments,  and  institutions  in  the 
private  sector.  ORDA  shall  carry  out 
such  other  functions  as  may  be 
delegated^  it  by  the  Director.  NIH. 
including  those  authorities  described  in 
Section  IV-C-l-b-{3).  In  addiUon. 
ORDA  shall  be  responsible  for  the 
following: 


IV-C-3-a.  Reviewing  and  approving 
Institutional  Biosafety  Committee  (IBC) 
membership; 

rV-C-a-b.  Publishing  in  the  Federal 
Register 

IV-C-3-b-{l).  Announcements  of 
Recombinant  DNA  Advisory  Committee 
(RAC)  meetings  and  agendas  at  least  30 
days  in  advance; 

NOTE:  If  the  agenda  for  an  RAC 
meeting  is  modified,  ORDA  shall  make 
the  revised  agenda  available  to  anyope, 
upon  request,  at  least  72  hours  in 
advance  of  the  meeting. 

IV-C-3-b-{2).  Proposed  major  actions 
of  the  type  falling  under  Section  IV-C- 
l-b-{l)  at  least  30  days  prior  to  the  RAC 
meeting  at  which  they  will  be 
considered;  and 

IV-C-»-b-{3).  The  NIH  Director's  final 
decision  on  recommendations  made  by 
the  RAC. 

IV-C-3-C.  Publishing  the  Recombinant 
DNA  Technical  Bulletin;  and 

rV-C-3-d.  Serving  as  executive 
secretary  of  the  RAC. 

rV-O-l.  Other  NIH  Components. 
Other  NIH  components  shall  be 
responsible  for  certifying  P4  facilities, 
inspecting  them  periodically,  and 
inspecting  other  recombinant  DNA 
facilities  as  deemed  necessary. 

rV-D.  Compliance.  As  a  condition  for 
NIH  funding  of  recombinant  DNA 
research.  Institutions  must  ensure  that 
such  research  conducted  at  or 
sponsored  by  the  Institution, 
irrespective  of  the  source  of  funding, 
shall  comply  with  these  Guidelines,  the 
policies  on  noncompliance  are  as 
follows: 

IV-I>-1.  All  NIH-funded  projects 
involving  recombinant  DNA  techniques 
must  comply  with  the  NIH  Guidehnes. 
Noncompliance  may  result  in  (i) 
suspension,  limitation,  or  termination  of 
financial  assistance  for  such  projects 
and  of  NIH  funds  for  other  recombinant 
DNA  research  at  the  Institution,  or  (ii)  a 
requirement  for  prior  NIH  approval  of 
any  or  all  recombinant  DNA  projects  at 
the  Institution. 

IV-^3-2.  All  non-4«nH  funded  projects 
involving  recombinant  DNA  techniques 
conducted  at  or  sponsored  by  an 
Institution  that  receives  NIH  funds  for 
projects  involving  such  techniques  must 
comply  with  the  NIH  Guidelines. 
Noncompliance  may  result  in^  (i) 
suspension,  limitation,  or  termination  of 
NIH  funds  for  recombinant  DNA 
research  at  the  Institution,  or  (ii)  a 
requirement  for  prior  NIH  approval  of 
any  or  all  recombinant  DNA  projects  at 
the  Institution. 

IV-D-3.  Information  concerning 
noncompliance  with  the  Guidelines  may 
be  brought  forward  by  any  person.  It 
should  be  delivered  to  both  NIH 


(ORDA)  and  the  relevant  Institution. 
The  Institution,  generally  through  the 
IBC.  shall  take  appropriate  action.  The 
Insitution  shall  forward  a  complete 
report  of  the  incident  to  ORDA, 
recommending  any  further  action      < 
indicated. 

rV-D-4.  In  cases  where  NIH  proposes 
to  suspend,  limit,  or  terminate  financial 
assistance  because  of  noncompliance 
with  the  Guidehnes,  applicable  DHHS 
and  Public  Health  Service  Procedures 
shall  govern. 

Note. — Other  Federal  agencies  which  have 
adopted  the  NIH  Guidelines  may  have  the 
authority  to  terminate  funding  to  their 
grantees  should  these  grantees  not  comply 
with  the  NIH  Guidelines. 

IV-D-5.  Voluntary  Compliance.  Any 
individual,  corporation,  or  institution 
that  is  not  otherwise  covered  by  the 
Guidelines  is  encouraged  to  conduct 
recombinant  DNA  research  activities  in 
accordance  with  the  Guidelines,  through 
the  procedures  set  forth  in  Part  VI. 

V.  Footnotes  and  References  of  Sections  I-IV 

1.  The  original  reference  to  organisms  as 
Class  1,  2,  3,  4,  or  S  refers  to  the  classification 
in  the  publication  Classification  ofEtiologic 
Agents  on  the  Basis  of  Hazard.  4th  Edition, 
July  1974;  U.S.  Department  of  Health. 
Education,  and  Welfare,  Public  Health 
Service.  Centers  for  Disease  Control,  Office 
of  Biosafety,  Atlanta,  Georgia  30333. 

The  Director,  NIH,  with  advice  of  the 
Recombinant  DNA  Advisory  Committee,  may 
revise  the  classification  for  the  purposes  of 
these  Guidelines  (see  Section  rV-C-l-b-(2)- 
(d)].  The  revised  Ust  of  organisms  in  each 
class  is  reprinted  in  Appendix  B  to  these 
Guidelines. 

2.  In  Part  QI  of  the  Guidelines,  there  are  a 
number  of  places  where  judgments  are  to  be 
made.  In  all  these  cases  the  principal 
investigator  is  to  make  the  judgment  on  these 
matters  as  part  of  his  responsibility  to  "make 
the  initial  determination  of  the  required 
levels  of  physical  and  biological  containment 
in  accordance  with  the  Guidelines"  (Section 
IV-B-5-<j-{l)}-  In  the  cases  falling  under 
Sections  ni-A.  -B  or-C  this  judgment  is  to 
be  reviewed  and  approved  by- the 
Institutional  Biosafety  Committee  as  part  of 
its  responsibility  to  make  "an  independent 
assessment  of  the  containment  levels 
required  by  these  Guidelines  for  the  proposed 
research"  (Section  IV-B-3-a-(l)).  If  the  IBC 
wishes,  any  specific  cases  may  be  referred  to 
the  NIH  Office  of  Recombinant  DNA 
Activities  as  part  of  ORDA's  functions  to 
"provide  advice  to  all  within  and  outside 
NIH"  (Section  IV-C-3),  and  0RD5\  may 
request  advice  from  the  Recombinant  DNA 
Advisory  Committee  as  part  of  the  RAC's 
responsibility  for  "interpreting  and 
determining  containment  levels  upon  request 
by  ORDA"  (Section  IV-C-l-b-(2)-(a)). 

3.  Laboratory  Safety  at  the  Center  for 
Disease  Control  (Sept.  1974).  U.S.  Department 
of  Health,  Education,  and  Welfare 
Publication  No.  CDC  7&-8118. 
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4.  Classification  ofEtiologic  Agents  on  the 
Basis  of  Hazard.  (4th  Edition.  July  1974).  U.S. 
Department  of  Health,  Education,  and 
Welfare.  PubUc  Health  Service.  Centers  for 
Disease  Control.  Office  of  Biosafety,  Atlanta, 
Georgia  30333. 

5.  National  Cancer  Institute  Safety 
Standards  for  Research  Involving  Oncogenic 
Viruses  (Oct  1974).  U.S.  Dpeartment  of 
Health,  Education,  and  Welfare  Publication 
No.  (NIH)  75-790. 

6.  National  Institutes  of  Health  Biohazarda 
Safety  Guide  (1974).  U.S.  Department  of 
Health,  Education,  and  Welfare,  Public 
Health  Service,  National  Institutes  of  Health. 
U.S.  Government  Printing  Office,  Stock  No. 
1740-00383. 

7.  Biohazards  in  Biological  Research 
(1973).  A.  Hellman.  M.  N.  Oxman,  and  R. 
Pollack  (ed.)  Cold  Spring  Harbor  Laboratory. 

a  Handbook  of  Laboratory  Safety  (9171). 
Second  Edition.  N.  V.  Steere  (ed.).  The 
Chemical  Rubber  Co.,  Cleveland. 

9.  Bodily,  J.  L  (1970).  General 
Administration  of  the  Laboratory,  H.  L. 
Bodily.  E  L  Updyke,  and ).  O.  Mason  (eds.), 
Diagnostic  Procedures  for  Bacterial,  Mycotic 
and  Parasitic  Infections.  American  Public 
Health  Association,  New  York,  pp.  11-28. 

10.  Darlow,  H.  M.  (1989).  Safety  in  the 
Microbiological  Laboratory.  In  J.  R  Norris 
and  D.  W.  Robbins  (ed.).  Methods  in 
Microbiology.  Academic  Press,  Ina  New 
York,  pp.  189-204. 

11.  The  Prevention  of  Laboratory  Acquired 
Infection  (1974).  C.  H.  Collins,  E.  G.  Hartley, 
and  R.  Pilsworth.  Public  Health  Laboratory 
Service,  Monograph  Series  No.  6. 

12.  Chatigny.  M.  A.  (1961).  Protection 
Against  Infection  in  the  Microbiological 
Laboratory:  Devices  and  Procedures.  In  W. 
W.  Umbreit  (ed.).  Advances  in  Applied 
Microbiology.  Academic  Press,  New  Yoiic, 
N.Y.  3:131-192. 

18.  Design  Criteria  for  Viral  Oncology 
Research  Facilities  (1975).  U.S.  Department 
of  Health,  Education  and  Welfare,  Public 
Health  Service,  National  Institutes  of  Health, 
DHEW  Publication  No.  (NIH)  75-891. 

14.  Knehne,  R.  W.  (1973).  Biological 
Containment  Facility  for  Studying  Infectious 
Disease.  Appl.  Microbiol.  26-239-243. 

15.  Runkle,  R.  S..  and  G.  B.  Phillips  (1968). 
Microbial  Containment  Control  Facilities. 
Van  Nostrand  Reinhold,  New  York. 

la  Chatigny,  M.  A.,  and  D.  L  Clinger  (1989). 
Contamination  Control  in  Aerobiology.  In  R. 
L  Dimmick  and  A.  B.  Akers  (eds.).  An 
Introduction  to  Experimental  Aerobiology. 
John  Wiley  &  Sons,  New  York,  pp.  194-263. 

17.  As  classified  in  the  Third  Report  of  the 
International  Committee  on  Taxonomy  of 
Viruses:  Classification  and  Nomenclature  of 
Viruses,  R.  E.  F.  Matthews,  Ed.  Intervirology 
12  (129-296)  1979. 

18.  A  USDA  permit  required  for  import  and 
interstate  transport  of  pathogens,  may  be 
obtained  from  the  Animal  and  Plant  Health 
Inspection  Service,  USDA  Federal  Building, 
Hayttsville,  MD  20782. 

19.  i.e.,  the  .total  of  all  genomes  within  a 
Family  shall  not  exceed  two-thirds  of  the 
genome. 

20.  All  activities,  including  storage  of 
variola  and  whitepox  are  restricted  to  the 
single  national  facility  (World  Health 


Organization  (WHO)  Collaborating  Center 
for  Smallpox  Research,  Centers  for  Disease 
Control  in  Atlanta). 

VL  Volimtuy  Cmnpliance 

VI-A.  Basic  Policy.  Individuals, 
corporations,  and  institutions  not 
otherwise  covered  by  the  Guidelines  are 
encouraged  to  do  so  by  following  the 
standards  and  procedures  set  forth  in 
Parts  1-IV  of  the  Guidelines.  In  order  to 
simplify  discussion,  references  hereafter 
to  "institutions"  are  intended  to 
encompass  corporations,  and 
individuals  who  have  no  oi^anizational 
affihation.  For  purposes  of  complying 
with  the  Guidelines,  an  individual 
intending  to  carry  out  research  involving 
recombinant  DNA  is  encouraged  to 
affiliate  with  an  institution  that  has  an 
Institutional  Biosafety  Committee 
approved  under  the  Guidelines. 

Since  conunercial  organizations  have 
special  concerns,  such  as  protection  of 
proprietary  data,  some  modifications 
and  explanations  of  the  procedures  in 
Parts  I-FV  are  provided  below,  in  order 
to  address  these  concerns. 

VI-^.  IBC  Approval.  The  NIH  Office 
of  Recombinant  DNA  Activities  (ORDA) 
will  review  the  membership  of  an 
institution's  Institutional  Biosafety 
Committee  (IBC)  and,  where  it  finds  the 
IBC  meets  the  requirements  set  forth  in 
Section  IV-B-2,  will  give  its  approval  to 
the  IBC  membership. 

It  should  be  emphasized  that 
employment  of  an  IBC  member  solely 
for  purposes  of  membership  on  the  IBC 
does  not  itself  make  the  member  an 
institutionally  affiliated  member  for 
purposes  of  Section  IV-B-2-a. 

Except  for  the  unaffiliated  members,  a 
member  of  an  IBC  for  an  institution  not 
otherwise  covered  by  the  Guidelines 
may  participate  in  the  review  and 
approval  of  a  project  in  which  the 
member  has  a  direct  financial  interest, 
so  long  as  the  member  has  not  been  and 
does  not  expect  to  be  engaged  in  the 
project.  Section  rV-B-2-d  is  modified  to 
that  extent  for  purposes  of  these 
institutions. 

Vl-C.  Certification  of  Host-Vector 
Systems.  A  host-vector  system  may  be 
proposed  for  certification  by  the 
Director.  NIH,  in  accordance  with  the 
procedures  set  forth  in  Appendix  I-II-A. 

In  order  to  ensure  protection  for 
proprietary  data,  any  pubUc  notice 
regarding  a  host-vector  system  which  is 
designated  by  the  institution  as 
proprietary  under  Section  VI-E-1  will  be 
issued  only  after  consultation  with  the 
institution  as  to  the  content  of  the 
notice. 

VI-D.  Requests  for  Exemptions  and 
Approvals.  Requests  for  exemptions  or 
other  approvals  required  by  the 


Guidelines  should  be  requested  by 
following  the  procedures  set  forth  in  the 
appropriate  sections  in  Parts  t-TV  of  the 
Guidelines. 

In  order  to  ensure  protection  for 
proprietary  data,  any  public  notice 
regarding  a  request  for  an  exemption  or 
other  approval  which  is  designated  by 
the  institution  as  proprietary  under 
Section  VI-E-1  will  be  issued  only  after 
consultation  with  the  institution  as  to 
the  content  of  the  notice. 

Vl-E.  Protection  of  Proprietary  Data. 
In  general,  the  Freedom  of  Information 
Act  requires  Federal  agencies  to  make 
their  records  available  to  the  public 
upon  request.  However,  this  requirement 
does  not  apply  to,  among  other  things, 
"trade  secrets  and  commercial  and 
financial  information  obtained  fitim  a 
person  and  privileged  or  confidential." 
18  U.S.C.  1905.  in  turn  makes  it  a  crime 
for  an  officer  or  employee  of  the  United 
States  or  any  Federal  department  or 
agency  to  pubUsh.  divulge,  disclose,  or 
make  known  "in  any  manner  or  to  any 
extent  not  authorized  by  law  any 
information  coming  to  him  in  the  course 
of  his  employment  or  official  duties  or 
by  reason  of  any  examination  or 
investigation  made  by,  or  return,  report 
or  record  made  to  or  filed  with,  such 
department  or  agency  or  officer  or 
employee  thereof,  which  information 
concerns  or  relates  to  the  trade  secrets, 
[or  processes  *  *  *  of  any  person,  firm, 
partnership,  corporation,  or 
association."  This  provision  applies  to 
all  employees  of  the  Federal 
Government,  including  special 
Government  employees.  Members  of  the 
Recombinant  DNA  Advisory  Committee 
are  "special  Government  employees." 

VI^-1.  In  submitting  information  to 
NIH  for  purposes  of  complying 
voluntarily  with  the  Guidelines,  and 
institution  may  designate  those  items  of 
information  which  the  institution 
believes  constitute  trade  secrets  or 
privileged  or  confidential  conunercial  or 
financialinformation. 

VI-E-2.  If  NIH  receives  a  request 
under  the  Freedom  of  Information  Act 
for  information  so  designated.  NIH  will 
promptly  contact  the  institution  to 
secure  its  views  as  to  whether  the 
information  (or  some  portion]  should  be 
released. 

VI-E-3.  If  the  NIH  decides  to  release 
this  information  (or  some  portion)  in 
response  to  a  Freedom  of  Information 
request  or  otherwise,  the  institution  will 
be  advised:  and  the  actual  release  will 
not  be  made  until  the  expiration  of  15 
days  after  the  institution  is  so  advised, 
except  to  the  extent  that  earher  release, 
in  the  judgment  of  the  Director,  NIH,  is 
necessary  to  protect  against  an 
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imminent  hazard  to  the  public  or  the 
environment. 

VI-E-4.  Presubmission  Review. 

VI-E-4-a.  Any  institution  not 
otherwise  covered  by  the  Guidelines, 
which  is  considering  submission  of  data 
information  voluntarily  to  NIH,  may 
request  presubmission  review  of  th« 
records  involved  to  determine  whether, 
if  the  records  are  submitted.  ^^H  will  or 
will  not  make  part  or  all  of  the  records 
available  upon  request  under  the 
Freedom  of  Information  Act 

VI-E-4-b.  A  request  for 
presubmission  review  should  be 
submitted  to  ORDA,  along  with  the 
records  involved.  These  records  must  be 
clearly  marked  as  being  the  property  of 
the  institution,  on  loan  to  NIH  solely  for 
the  purpose  of  making  a  determination 
under  the  Freedom  of  Information  Act 
ORDA  will  then  seek  a  determination 
from  the  HHS  Freedom  of  Information 
Officer,  the  responsible  official  imder 
HHS  regulations  (45  C.F.R.  Part  5).  as  to 
whether  the  records  involved  (or  some 
portion]  are  or  are  not  available  to 
members  of  the  public  under  the 
Freedom  of  Information  Act.  Pending 
such  a  determination,  the  records  will 
be  kept  separate  from  ORDA  ^es.  will 
be  considered  records  of  the  institution 
and  not  ORDA.  and  will  not  be  received 
as  part  of  ORDA  files.  No  copies  will  be 
made  of  the  records. 

VI-E-4-C.  ORDA  will  inform  the 
institution  of  the  HHS  Freedom  of 
Information  Officer's  determination  and 
follow  the  institution's  instructions  as  to 
whether  some  or  all  of  the  records 
involved  are  to  be  returned  to  the 
institution  or  to  become  a  part  of  ORDA 
files.  If  the  institution  instructs  ORDA  to 
return  the  records,  no  copies  or 
summaries  of  the  records  will  be  made 
or  retained  by  HHS,  NIH.  or  ORDA. 

VI-E-4-d.  The  HHS  Freedom  of 
Information  Officer's  determination  will 
represent  that  official's  judgment,  as  of 
the  time  of  the  determination,  as  to 
whether  the  records  involved  (or  some 
portion)  would  be  exempt 

Appaadix  A. — Examptioiis  Under  ni-D-4 

Section  III-D-4  state*  that  exempt  from 
these  Guidelines  are  "certain  specified 
recombinant  DNA  molecules  that  consist 
entirely  of  DNA  segments  from  different 
species  that  exchange  DNA  by  known 
physiological  processes,  though  one  or  more 
of  the  segments  may  be  a  synthetic 
equivalent  A  list  of  such  exchangers  will  be 
prepared  and  periodically  revised  by  the 
Director,  NIH,  with  advice  of  the  RAC.  after 
appropriate  notice  and  opportunity  for  public 
comment.  (See  Section  rV-C-l-b-{lHc).) 
Certain  classes  are  exempt  as  a  publication 
of  these  Revised  Guidelines.  The  Ust  is  in 
Appendix  A." 

Under  Section  III-D-4  of  these  Guidelines 
are  recombinant  DNA  mobcules  that  are  (1) 


composed  entirely  of  DNA  segments  from 
one  or  more  of  the  organisms  within  a  sublist 
and  (2)  to  be  propagated  in  any  of  the 
organisms  within  a  subhst  (Classification  of 
Bergey'a  Manual  of  Detenninative 
Bacteriology,  ei^th  edition.  R.  E  Buchanan 
and  N.  R  Gibbons,  editors.  Williams  and 
Wilkins  Company:  Baltimore,  1974.) 

Sublist  A 

1.  Genus  Escherichia 

2.  Genus  Shigella 

3.  Genus  Salmonella  (including  Arizona) 

4.  Genus  Enterobacter 

6.  Genus  Citrobacter  (including  Levinea) 

6.  Genus  Klebsiella 

7.  Genus  Erwinia 

8.  Pseudomonas  aeruginosa,  Pseudomonas 
putida  and  Pseudomonas  fluorescens 

9.  Serratia  marcescens 

10.  Yersinia  enterocoiitica 

Sublist  B 

1.  Bacillus  subtilis 

2.  Bacillus  licheniformis 

3.  Bacillus  pumilus 

4.  Bacillus  globigii 

5.  Bacillus  niger 

6.  Bacillus  nato 

7.  Bacillus  amyloiquefaciens 

8.  Bacillus  aterrimua 

Sublist  C 

1.  Streptomyces  aureofaciens 

2.  Streptomyces  rimosus 

3.  Streptomyces  coelicolor 

Sublist  D 

1.  Streptomyces  griseus 

2.  Streptomyces  cyaneus 

3.  Streptomyces  venezuelae 

Sublist  S 

One  way  transfer  of  Streptococcus  mutans  or 
Streptococcus  lactis  DNA  into 
Streptococcus  sanguis 

Sublist  F 

1.  Streptococcus  sanguis 

2.  Streptococcus  pneumoniae 

3.  Streptococcus  faecalis 

4.  Streptococcus  pyogenes 

Appendix  B.— Classification  of 
Microoganisma  oathe  Basis  of  Hazard 

Appendix  B-I.  Classification  of  Etiologic 
Agents.  [The  original  reference  for  this 
classification  was  the  pubUcation 
"Classification  of  Etiological  Agents  on  the 
Basis  of  Hazard."  4th  edition,  July  1974.  U.S. 
Department  of  Health,  Education,  and 
Welfare.  Public  Health  Service,  Center  for 
Disease  Control.  Office  of  Biosafety.  Atlanta. 
Georgia  30333.  For  the  pusposes  of  these 
Guidelines,  this  list  has  been  revised  by  the 
NIH.J 

Appendix'B-l-A.  Class  1  Agents.  All 
bacteried,  parasitic,  fungal  viral,  rickettaial, 
and  chlamydial  agents  not  Included  In  higher 
classes. 

Appendix  B-l-B.  Class  2  Agents 
Appendix  B-I-B-1.  Bacterial  Agents 

Actinobacillus — all  species  except  A. 
mallei,  which  is  in  Class  3 

Aeromonas  hydrophila 

Arizona  hinshawii — all  serotypes 

Bacillus  anthracia 


Bordetella — all  species 

Borrelia  recurrentis,  B.  riacenU    ' 

Campylobacter  fetus 

Campylobacter  jejuni, 

Clostridium  botulinum. 

CI.  chauvoei,  CI.  haemolyticum, 

CI.  histolyticum,  cl.  novyi. 

CI.  septicum,  Cl  tetani 

Corynebacterium  diphtherias 

C.  equi,  C.  haemolyticum, 

C.  pseudotuberculosis, 

C.  pyogenes,  C.  renale 

Diplococcus  (Streptococcus)  pneumoniae 

Edwardsiella  tarda 

Erysipelothrix  insidiosa 

Escherichia  coli — all  enteropathogenic, 

enterotoxigenic,  enteroinvasive  and 

strains  bearing  Kl  antigen 
Haemophilus  ducreyi,  H.  influenzae 
herellae  vaginicola 

Klebsiella— (HI  species  and  all  serotypes 
Leptospira  interrogans — all  serotypes 
Listeria — all  species 
Mima  polymorpha 
Moraxella — all  species 
Mycobacteria — all  species  except  those 

listed  in  Class  3 
Mycoplasma — all  species  except 

Mycoplasma  mycoides  and  Mycoplasma 

agalactiae,  which  are  In  Class  5 
Neisseria  gonorrhoeae,  N.  meningitidis 
Pasterurella — all  species  except  those 
'    listed  in  Class  3 

Salmonella — all  species  and  al  serotypes 
Shigella — all  species  and  all  serotypes 
Sphaerophorus  necrophorus 
Staphylococcus  aureus 
Streptobacillus  moniliforn\ia 
Stretococcus  pyogenes 
Treponema  carateum,  T.  pallidum,  and  7*. 

pertenue 
Vibrio  fetus,  V.- comma,  including  biotype 

El  Tor  and  V.  parahemolyticus 
Yersinia  enterocoiitica 
Appendix  B-l-B-2.  Fungal  Agents 
Actinomycetes  (Including  Nocardia  species 

and  Actinomyces  species  and  Arachnia 

propionica)  (2) 
Blastomyces  dermatitidis 
Cryptococcus  neoformans 
Paracoccidioides  braziliensis 
Appendix  B-I-B-3.  Parasitic  Agents 
Endamoeba  histolytica 
Leishmania  sp. 
Naegleria  gruberi 
Toxoplasma  gondii 
Toxocara  canis 
Trichinella  spiralis 
Trypanosoma  cruzi 
Appendix  B-l-B-4.  Viral,  Rickettsial,  and 

Chlamydial  Agents 
Adenoviruses — human — all  types 
Cache  Valley  virus 
Coxsackie  A  and  B  viruses 
Cytomegalo  viruses 
Echoviruses — all  types 
Encephalomyocarditis  virus  (EMC) 
Flanders  virus 
Hart  Park  virus 

Hepatitis — associated  antigen  material 
Herpes  viruses — except  Herpesvirus 

simiae  (Monkey  B  virus)  which  it  in 

Class  4 
Corona  viruses 
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Influenza  viruses — all  types  except  A/PR8/ 

34,  which  is  in  Class  1 
Langat  virus 

Lymphogranuloma  venereum  agent 
Measles  virus 
Mumps  virus 
Parainfluenza  virus — all  types  except 

Parainfluenza  virus  3,  SF4  strain,  which 

is  in  Class  1 
Polioviruses — all  types,  wild  and 

attenuated 
Poxviruses — all  types  except  Alastrim, 

Smallpox,  and  Whitepox,  which  are 

Class  5  and  Monkeypox,  which 

depending  on  experiments,  is  in  Class  3 

or  Class  4 
Rabies  virus — all  strains  except  Rabies 

street  virus,  which  should  be  classified  in 

Class  3 
Reovirvses — all  types 
Respiratory  syncytial  virus 
Rhinoviruses — all  types 
Rubella  virus 
Simian  viruses — all  types  except 

Herpesvirus  simiae  [Monkey  B  virus) 

and  Marburg  virus,  which  are  in  Class  4 
Sindbis  virus 
Tensow  virus 
Turlock  virus 
Vaccinia  virus 
Varioella  virus 
Vesicular  stomatitis  virus  [3\ 
Vole  rickettsia 

Yellow  fever  virus,  17D  vaccine 'strain 
Appendix  B-l-C  Class  3  Agents 
Appendix  B-l-C-1.  Bacterial  Agents 
Actinobacillus  mallei  [3] 
Bartonella — all  species 
Brucella — all  species 
Francisella  tularensis      ^ 
Mycobacterium  avium.  M.  bovis,  M. 

tuberculosis 
Pasteurella  multocide  type  B  ("buffalo" 

and  other  foreign  virulent  strains  [3] 
Pseudomonas  pseudomallei  [3J 
Yersinia  pestis 
Appendix  B-I-C-2.  Fungal  Agents 
Coccidioides  immitis 
Histoplasma  capsulatum 
Histoplasma  capsulatum  var.  duboisii 
Appendix  B-l-C-3.  Parasitic  Agents 

Schistosoma  mansoni 
Appendix  B-I-C-4.  ViraL  Rickettsial,  and 

Chlamydial  Agents 
Monkey  pox,  when  use  in  vitro  [4J 
Arboviruses — all  strains  except  those  in 

Class  2  and  4  (Arboviruses  indigenous  to 

the  United  States  are  in  Class  3,  except 

those  listed  in  Class  2.  West  Nile  and 

Semliki  Forest  viruses  may  be  classified 

up  or  down,  depending  on  the  conditions 

of  use  and  geographical  location  of  the 

laboratory.) 
Dengue  virus,  when  used  for  transmission 

or  animal  inoculation  experiments 
Lymphocytic  choriomeningitis  virus  (LCM) 
Psittacosis-Omithosis-Trachoma  group  of 

agents 
Rabies  street  virus 
Rickettsia — all  species  except  Vole 
rickettsia  when  used  for  transmission  or 

animal  inoculation  experiments 
Yellow  fever  virus — wild,  when  used  in 

vitro 
Appendix  B-I-I)  Class  4  Agents 
Appettdlx  B-I-D-1.  Bacterial  Agents.  None 


Appendix  B-4-0-2.  Fungal  Agents.  None 
Appendix  B-I-D-3.  Parasitic  Agents.  None 
Appendix  B-I-D-4.  Viral,  Rickettsial,  and 

Chlamydial  Agents 
Monkeypox,  when  used  for  transmission 

or  animal  inoculation  experiments  [4] 
Hemorrhagic  fever  agents,  including 

Crimean  hemorrhagic  fever,  (Congo), 

funin,  and  Machupo  viruses,  and  others 

as  yet  undefined 
Herpesvirus  simiae  (Monkey  B  virus) 
Lassa  virus 
Marburg  virus 
Tick-borne  encephalitis  virus  complex, 

including  Russian  spring-summer 

encephalitis.  Kyasanur  forest  disease. 

Omsk  hemorrhagic  fever,  and  Central 

European  encephalitis  viruses 
Venezuelan  equine  encephalitis  virus. 

epidemic  strains,  when  used  for 

transmission  or  animal  inoculation 

experiments 
Yellow  fever  virus — wild,  when  used  for 

transmission  or  animal  inoculation 

experiments 
Appendix  B-JL  Classification  of  Oncogenic 

Viruses  on  the  Basis  of  Potential  Hazard 

[5] 
Appendix  B-4I-A.  Low-Risk  Oncogenic 

Viruses.  These  viruses  should  be  treated 

as  Class  2  agents 
Rous  Sarcoma 
SV-40 
CELO 
Ad7-SV40 
Polyoma 

Bovine  papilloma 
Rat  mammary  tmor 
.  Avian  Leukosis 
Murine  Leukemia 
Murine  Sarcoma 
Mouse  mammauy  tumor 
Rat  Leukemia 
Hamster  Leukemia 
Bovine  Leukemia 
Dog  Sarcoma 

Mason-Pfizer  Monkey  Virus 
Marek's 

Guinea  Pig  Herpes 
Lucke  (Frog) 
Adenovirus 
Shope  Fibroma 
Shope  Papilloma 
Appendix  B-O-B.  Moderate-Risk  Oncogenic 

Viruses.  These  viruses  should  be  treated 

as  Class  3  agents 
Ad2-SV40 
FeLV 

HVSaimiri 
EBV 
SSV-1 
GaLV 
HV  ateles 
Yaba 
FeSV 
Appendix  B-QL  Class  5  Agents 
Appendix  B-W-A.  Animal  Disease 

Organisms  Which  Are  Forbidden  Entry 

into  the  United  States  by  Law 
Foot  and  mouth  disease  vims 
Appendix  B-QI-B.  Animal  Disease 

Orgardsms  and  Vectors  Which  Are 

Forbidden  Entry  into  the  United  States 

by  USD  A  Policy 
African  horse  sickness  virus 
African  swine  fever  virus 


Besnoitia  besnoiti 

Boma  disease  virus 

Bovine  infectious  petechial  fever 

Camel  pox  virus 

Ephemeral  fever  virus 

Fowl  plague  vims 

Goat  pow  virus 

Hog  cholera  virus 

Louping  ill  vims 

Lumpy  skin  disease  vims 

Nairobi  sheep  disease  virus 

Newcastle  disease  vims  (Asiatic  strains) 

Mycoplasma  mycoides  (contagious  bovine 

pleuropneumonia) 
Mycoplasma  agalactiae  (contagious 

agalactia  of  sheep) 
Rickettsia  ruminatium  (heart  water) 
Rift  valley  fever  virus 
Rhinderpest  virus 
Sheep  pox  virus 
Swine  vesicular  disease  vims 
Teschen  disease  virus 
Trypanosoma  vivax  (Nagaoa) 
Trypanosoma  evansi 
Theileria  parva  (East  Coast  fever) 
Theileria  annuJata 
Theileria  lawrenoei 
Theileria  bovis 
Theileria  hirci 
Vesicular  exanthema  vims 
Wesselsbron  disease  virus 
Zyonema 
Appendix  B-IB-C  Organisms  Which  May 

Not  Be  Studied  in  the  United  States 

Except  At  Specified  Facilities 
Small  pox  [4] 
Alastrim  [4) 
White  pox  (4| 
Appendix  B-TV.  Footnotes  and  References  of 

Appendix  B 

1.  The  original  reference  for  this 
classification  was  the  pubUcaticm 
Classification  ofEtiologic  Agents  on  tho 
Basis  of  Hazard,  4th  editioa  July  1974.  US. 
Departmet  of  Health.  Education,  and  Welfare. 
Public  Health  Service,  Center  for  Disease 
Control,  Office  of  Biosafety,  Atlanta.  Georgia 
30333.  For  the  purposes  of  these  Guidelines, 
this  list  has  been  revised  by  the  NIH. 

2.  Since  the  publication  of  the  dassificatioD 
in  1974  (1],  the  Actinomycetes  have  been 
reclassified  as  bacterial  rather  than  fongal 
agents. 

3.  A  USDA  permit  required  for  import  and 
interstate  transport  of  pathogens,  may  be 
obtained  from  tfie  Animal  and  Plant  Health 
Inspection  Service,  USDA.  Federal  Building. 
Hyattsville.  MD  20782. 

4.  All  activities,  including  storage  of  variola 
and  whitepox  are  restricted  to  the  single 
national  facility  (World  Health  Organization 
(WHO)  Collaborating  Center  for  Smallpox 
Research,  Center  for  Disease  Control,  in 
Atlanta]. 

5.  National  Cancer  Institute  Safety 
Standards  for  Research  Ivolving  Oncogenic 
Viruses  (October  1974).  U.S.  Department  of 
Health.  Education,  and  Welfare  Publication 
No.  (NIH)  75-79a 

&  U.S.  Department  of  Apiculture,  Animal 
and  Plant  Health  Inspection  Service. 

Appendix  C— Exiwnpttons  Under  III-D-5 

Section  IQ-D-^  states  that  exempt  from 
these  Guidelines  are  "Other  classes  of 
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recombinant  DNA  molecules,  if  the  Director, 
NIH,  with  advice  of  the  RAC  after 
appropriate  notice  and  opportunity  for  public 
comment  flnds  that  they  do  not  present  a 
significant  risk  to  health  or  the  envrionment 
(See  Section  IV-C-l-b-{lHc).)  Certain 
classes  are  exempt  as  of  publication  of  these 
Resived  Guidelines." 

The  following  classes  of  experiments  are 
exempt  under  Section  III-43-5  of  the 
Guidelines: 

Appendix  C-I.  Recombinant  DMAs  in 
Tissue  Culture.  Recombinant  DNA  molecules 
derived  entirely  from  non-viral  components 
(that  is,  no  component  is  derived  from  a 
eukaryotic  virus),  that  are  propagated  and 
maintained  in  cells  in  tissue  ciilture  are 
exempt  from  these  Guidelines  with  the 
exceptions  listed  below. 

Exceptions.  Experiments  described  in 
Section  m-A  which  require  specific  RAC 
review  and  NIH  approval  before  initiation  of 
the  experiment 

Experiments  involving  DNA  fit>m  Qass  3, 
4,  or  5  organisms  [1]  or  cells  known  to  be 
infected  with  these  agents. 

Experiments  involving  the  deliberate 
introduction  of  genes  coding  for  the 
biosynthesis  of  molecules  toxic  for 
vertebra  tes.  (See  Appendix  F.) 

Appendix  C-D.  Experiments  Involving  K 
coli  K-12  Host-  Vector  Systems.  Experiments 
which  use  E.  coli  K-12  host-vector  systems, 
with  the  exception  of  those  experiments 
listed  below,  are  exempt  from  these 
Guidelines  provided  that  (a)  the  £1  coli  host 
shall  not  contain  conjugation  proficient 
plasmids  or  generalized  transducing  phages, 
and  (b)  lambda  or  lambdoid  or  Ff  bacterio- 
phages or  nonconjugaive  plasmids  [2]  shall 
be  used  as  vectors.  However,  experiments 
involving  the  insertion  into  £  coli  K-12  of 
DNA  from  prokaryotes  that  exchange  genetic 
information  [3]  with  E.  coli  may  be 
performed  with  any  E.  coli  K-12  vector  (e.g., 
conjugative  plasmid).  When  a  nonconjugative 
vector  is  used,  the  E.  coli  K-12  host  may 
contain  conjugation-proficient  plasmids  ether 
autonomous  or  integrated,  or  generalized 
transducing  phages. 

For  these  exempt  experiments,  PI  physical 
containment  conditions  are  recommended. 

Exceptions.  Experiments  described  in 
Section  m-A  which  require  a  specific  RAC 
review  and  NIH  approval  before  initiation  of 
the  experiment 

Experiments  involving  DNA  from  class  3, 4, 
or  5  organisms  [1]  or  from  cells  known  to  be 
infected  with  these  agents  may  be  conducted 
under  containment  conditions  specified  in 
Section  III-B-2  with  prior  IBC  review  and 
approval 

Large-scale  experiments  (e.g.,  more  than  10 
liters  of  culture)  require  prior  EBC  review  and 
approval.  (See  Section  III-B-5.) 

Experiments  involving  the  deliberate 
cloning  of  genes  coding  for  the  the 
biosynthesis  of  molecules  toxic  for 
vertebrates.  (See  Appendix  F.) 

Appendix  C-III.  Experiments  Involving 
Saccharomyces  cerevisiae  Host-Vector 
Systems.  Experiments  which  use 
Saccharomyces  cerevisiae  host-vector 
systems,  with  the  exception  of  experiments 
listed  below,  are  exempt  from  these 
Guidelines  provided  that  laboratory  strains 
ara  used. 


For  these  exempt  experiments,  PI  physical 
containment  conditions  are  recommended. 

Exemptions.  Experiments  described  in 
Section  ID-A  which  require  specific  RAC 
review  and  NIH  approval  before  initiation  of 
the  experiment 

Experiments  involving  Class  3, 4  or  5 
organisms  [1]  or  cells  known  to  be  infected 
with  these  agents  may  be  conducted  under 
containment  conditions  s(>ecified  in  Section 
III-B-2  with  prior  IBC  review  and  approval. 

Large-scale  experiments  (e.g.,  more  than  10 
liters  of  culture)  require  prior  IBC  review  and 
approval.  (See  Section  lO-B-S.) 

Experiments  involving  the  deliberate 
cloning  of  genes  coding  for  the  biosynthesis 
of  molecules  toxic  for  vertebrates.  (See 
Appendix  F.) 

Appendix  G-fV.  Experiments  Involving 
Bacillus  subtilis  Host-Vector  Systems.  Any 
asporogenic  Bacillus  subtilis  strain  which 
does  not  revert  to  a  sporeformer  with  a 
frequency  greater  than  10~*  can  be  used  for 
cloning  DNA,  with  the  exception  of  those 
experiments  listed  below.  Indigenous 
Bacillus  plasmids  and  phages,  whose  host- 
range  does  not  include  Bacillus  cereus  or 
Bacillus  anthracis,  may  be  used  as  vectors. 

For  these  exempt  experiments  PI  physical 
contaiment  conditions  are  recommended. 

Exceptions.  Experiments  described  in 
Section  IH-A  which  require  specific  RAC 
.review  and  approval  before  initiation  of  the 
experiment 

Experiments  involving  Class  3, 4,  or  5 
organisms  (Ij  or  cells  known  to  be  infected 
with  these  agents  may  be  conducted  under 
containment  conditions  specified  by  Section 
III-B-2  with  prior  IBC  review  and  approval. 
■■>  Large-scale  experiments  (e.g.,  more  than  10 
liters  of  culture)  require  prior  IBC  review  and 
approval.  (See  Section  ID-B-S.) 

Experiments  involving  the  deliberate 
cloning  of  genes  coding  for  the  biosynthesis 
of  molecules  toxic  for  vertebrates.  (See 
Appendix  F.) 

Appendix  C-V.  Footnotea  and  References  of 
Appendix  C 

1.  The  original  reference  to  organisms  as 
Qass  1,  2,  3,  4,  or  5  refers  to  the  calssification 
in  the  publication  Classification  ofEtiologic 
Agents  on  the  Basis  of  Hazard,  4th  Edition. 
July  1974;  y.&  Department  of  Health. 
Education,  and  Welfare,  Public  Health 
Service,  Centera  for  Disease  Control  Office 
of  Biosafety,  Atlanta,  Georgia  30333. 

The  Director,  NIH,  with  advice  of  the 
Recombinant  DNA  Advisory  Committee,  may 
revise  the  classification  for  the  purposes  of 
these  Guidelines  (see  Section  IV-C-l-b-(2)- 
(d)].  The  revised  Ust  of  organisms  in  each 
class  is  reprinted  in  Appendix  B  to  these 
Guidelines. 

2.sub8et  of  non-conjugative  plasmid  vectors 
are  also  poorly  mobilizable  (e.g.,  pBR322. 
pBR313).  Where  practical,  these  vectors 
should  be  employed. 

3.  Defined  as  observable  under  optimal 
laboratory  conditions  by  transformation, 
transduction,  phage  infection,  and/or 
conjugation  with  transfer  of  phage,  plasmid, 
and/or  chromosomal  genetic  information. 
Note  that  this  definition  of  exchange  may  be 
less  stringent  than  that  applied  to  exempt 
organisms  unser  Section  III-D-4. 


Apendix  D — Actions  Taken  Under  the 
guidelines 

As  noted  in  the  subsections  of  Section  IV- 
G-l-b-(l).  the  Director.  NIH.  may  take 
certain  actions  with  regard  to  the  Guidelines 
after  the  issues  have  been  considered  by  the 
RAC 

Some  of  the  actions  taken  to  date  include 
the  following: 

Appendix  D-I.  Permission  is  granted  to 
clone  Foot-and-Mouth  disease  virus  in  the 
EKl  host-vector  system  consisting  of  E  coli 
K-12  and  the  vector  pBR322.  all  work  to  be 
done  at  the  Plum  Island  Animal  disease 
Center. 

Appendix  D-Q.  Certain  specified  clones 
derived  bom  segments  of  the  Foot-and-Mouth 
disease  Virus  may  be  transferred  from  Plum 
Island  Animal  disease  Center  to  the  facilities 
of  Genentech.  Inc.,  of  South  San  Francisco, 
California.  Further  development  of  the  clones 
at  Genetech  has  been  approved  under  PI  -(- 
EKl  conditions. 

Appendix  D-fB..  The  Rd  strain  of 
hemophilus  influenzae  can  be  used  as  a  host 
for  the  propagtin  of  the  cloned  Tn  10  tet  R 
gene  derived  from  K  coli  K-12  employing  the 
non-conjugative  Haemophilus  plasmid. 
pR^'OSSS,  under  Pi  conditions. 

Apptendix  D-IV.  Permission  is  granted  to 
clone  certain  subgenomic  segments  of  Foot- 
and-Mouth  Disease  Virus  in  HVl  Bacillus 
subtilis  and  Saccharomyces  cerevisiae  host- 
vector  systems  under  Pi  conditions  at 
Genetech,  Inc.,  South  San  Francisco, 
Califoniia. 

Appendix  D-V.  Permission  is  granted  to  Dr. 
Ronald  Davis  of  Stanford  University  to  field 
test  com  plants  modified  by  recon^binant 
DNA  techniques  imder  specified  containment 
conditions. 

Appendix  D-VL  Permission  is  granted  to 
clone  in  £  coli  K-12,  under  Pi  physical 
containment  conditions,  subgenomic 
segments  of  Rift  Valley  Fever  Virus  subject  to 
conditions  which  have  been  set  forth  by  the 
RAC 

Appendix  D-Vn.  Attenuated  laboratory 
strains  of  Salmonella  typhimurium  may  be 
used  under  Pi  physical  containment 
conditions  to  screen  for  the  Saccharomyces    . 
cerevisiae  pseudouridine  synthetase  gene. 
The  plasmid  YEpl3  will  be  employed  as  the 
vector. 

Appendix  D-Vm.  Permission  is  granted  to 
transfer  certain  clones  of  subgenomic 
segments  of  Foot-and-Mouth  Disease  Virus 
from  Plum  Island  Animal  Disease  Center  to 
the  laboratories  of  Molecular  Genetics,  Inc., 
MInnetonka,  Minnesota,  and  to  work  with 
these  cloQes  under  Pi  containment 
conditions.  Approval  is  contingent  upon 
review  of  data  on  infectivity  testing  of  the 
clones  by  a  working  group  of  the  RAC. 

Appandix  E— Certified  Host- Vector  Systems 

While  many  experiments  using  E.  coli  K-12. 
Saccharomyces  cerevisiae  and  Bacillus 
subtilis  are  ciurently  exempt  from  the 
Guidelines  under  Exemption  III-D-5,  some 
derivatives  of  these  host-vector  systems  were 
previously  classified  as  HVl  or  HV2.  A 
listing  of  those  systems  follows. 

HVl.  The  following  plasmids  are  accepted 
as  the  vector  components  of  certified  B. 
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subtilia  HVl  systenu:  pUBllO.  pCl94.  pSl94. 
pSA2100.  pEl94.  pT127.  pUBllZ.  pC221. 
pC223.  and  pABl24.  B.  subtilis  strains  RUB 
331  and  BCSC  1S53  have  been  certified  as  the 
host  component  of  HVl  systems  based  on 
these  plasmids. 

HV2.  The  asporogenic  mutant  derivative  of 
Bacillus  subtilis,  ASB  298  with  the  following 
plasmids  as  the  vector  component  pUBllO, 
pCl94.  pSA2100.  pEl94,  pTl27.  pUBllZ. 
pC221.  pC223.  and  pAB124. 

HV2 — ^The  following  sterile  strains  of 
Sacchanomyces  cerevisiae,  all  of  which  have 
the  8te-VC9  mutation.  SHYl.  SHY2  SHY3. 
and  SHY4.  The  following  plasmids  are 
certified  for  use:  YIpl.  YEp2,  YEp4,  YIpS. 
YEp6,  YRp7.YEp20,  YEp21.  YEp24,  YIp25, 
YIp28.  YIp27,  Ylp28.  Ylp29,  YlpSa  Ylp31. 
YIp32,  and  Ylp33. 

EK2  Plasmid  Systems.  The  R  coli  K-12 
strain  chi-1776.  TTie  following  plasmids  are 
certified  for  use:  pSClOl,  pMB9,  pBR313, 
pBR322.  pDH24,  pBR327.  pGLlOl.  pHBl.  The 
following  E.  coli/S.  cerevisiae  hybrid 
plasmids  are  certified  as  EK2  vectors  when 
use  in  E.  coli  chi-177e  or  in  the  sterile  yeast 
strains.  SHYl,  SHY2,  SHY3,  and  SHY4:  Ylpl, 
YEp2.  YEp4.  Ylp5,  YEp6,  YRp7.  YEp20,  YEp21. 
YEp24.  Ylp25,  YIp26,  YIp27,  YIpZS.  YIp29. 
Ylp30.  Ylp31  YIp32.  Ylp33. 

EK2  Bacteriophage  Systems.  The  following 
are  certified  EK2  systems  based  on 
bacteriophage  lambda: 


Vsckir 


MftMESe*.. 
XgllMESB*- 

mizjMT.  e*.- 

XgtALO.  B-_ 
Charon  3* ._ 
Chtran4A_ 
ChvonltA- 
Charan21A_ 
ChvonZM.. 
CliarenZM. 


OmtmvF 

£  CD*  K-12 

DPSOaV^ 

DfSO  or  OPSOa^i^ 

OPSO  or  OPSOii«>F 

OPSO  or  OPSOcv^ 

OPSOapF 

OP50  or  DPSa««ir 

OPSO  or  DPS()««][F. 


£.  coli  K-12  strains  chi-2447  and  chi-2281 
are  certified  for  use  with  lambda  vectors  that 
are  certified  for  use  with  strain  DP50  or 
DPSOsupF  provided  that  the  su-  strain  not  be 
used  as  a  propagation  host 

E.  coli  K-12  strains  chi-1964.  chi-Z705,  dii- 
2001.  and  chi-2363  are  certified  for  use  with 
lambda  vectors  that  are  certified  for  use  with 
strain  OPSO  or  SPSOsupF  provided  that  the 
su-  strains  not  be  used  as  proptagation  hosts. 

Additional  certified  host-vector  systems 

HVl— The  following  specified  straips  of 
Neuroepora  crassa  which  have  been  modified 
to  prevent  aerial  dispersion: 

Inl  [ioositoUess]  strains  37102,  37401,  46318. 
64001.  and  S9601. 

Csp-l  strain  UCLA  37  and  csp-2  strains  FS 
590,  UCLAlOl  (these  are  conidial  separation 
mutants). 

Eas  strain  UCLA191  (an  "easily  wettaUe" 
mutant). 

HVl— The  following  Streptomyces  spedes: 
Streptomyces  coelicolor,  S  lividans,  S. 
parvulus,  and  S.  griseus.  The  following  are 
accepted  as  vector  components  of  certified 
Streptomyces  HVl  systems:  Streptomyces 
plasmids  SCP2.  SLPlZ  pl)101.  acUnophage 
phi  C31,  and  their  derivatives. 

Hvl — Pseudomonas  putida  strain  KT2440 
with  plasmid  vectors  pKT2e2,  pKT283,  and 
PKT264. 


APPENDIX  F— CONTAINMENT 
CONDITIONS  FOR  CLONING  OF  GENES 
CODING  FOR  THE  BIOSYNTHESIS  OF 
MOLECULES  TOXIC  FOR  VERTEBRATES 

Appendix  F-I.  General  Information. 
Appendix  F  specifies  the  containment  to  be 
used  for  the  deliberate  cloning  of  genes 
coding  for  the  biosynthesis  of  molecules  toxic 
for  vertebrates.  Cloning  of  genes  coding  for 
molecules  toxic  for  vertebrates  that  have  ai^ 
LDm  of  less  than  100  nanograms  per  kilogram 
body  weight  (e.g..  microbial  toxins  sucii  as 
the  botulinum  toxins,  tetanus  toxin, 
diphtheria  toxin.  Shigella  dysenteriae 
neurotoxin)  is  prohibited.  No  specific 
restrictions  shall  apply  to  the  cloning  of  gene* 
if  the  protein  specified  by  the  gene  has  an 
LDm  of  100  micrograms  or  more  per  kilogram 
of  body  weight  Experiments  involving  genes 
coding  for  toxic  molecules  with  an  LDn  of  100 
micrograms  or  less  per  kilogram  body  weight 
shall  be  registered  with  ORDA  prior  to 
initiating  the  experiments.  A  list  of  toxic 
molecules  classified  as  to  LDm  is  available 
fivm  ORDA.  Testing  procedures  for 
determining  toxicity  of  toxic  molecules  not  on 
the  list  are  available  from  ORDA.  The  results 
of  such  tests  shall  be  forwarded  to  ORDA. 
which  will  consult  with  an  ad  hoc  working 
group  on  toxic  molecules  prior  to  inclusion  of 
the  molecule  on  the  list.  (See  Section  IV-C-1- 
M2He).) 

Appendix  F-fl.  Containment  Conditions  for 
Cloning  of  Toxic  Molecule  Genes  in  K  coli 
K-12. 

Appendix  F-O-A.  Qoning  of  genes  coding 
for  molecules  toxic  for  vertebrates  that  have 
an  LDm  in  the  range  of  100  nanograms  to  1000 
nanograms  per  kilogram  body  weight  (e.g., 
abrin.  Clostridium  perfringens  epsilon  toxin) 
may  proceed  under  P2+EK2  or  PS+EKl 
containment  conditions. 

Appendix  F-D-B.  Coloning  of  genes  for  the 
biosynthesis  of  molecules  toxic  for 
vertebrates  with  an  LDm  in  the  range  of  1 
microgram  to  100  micrograms  per  kilogram 
body  weight  may  proceed  under  pi  +EK1 
contaiimient  conditions  (e.g..  Staphylococcus 
aureus  alpha  toxin.  Staphylococcus  aureus 
beta  toxin,  ridn,  Pseudomonas  aeruginosa 
exotoxin  A.  Bordatella  pertussis  toxin,  the 
lethal  factor  of  Bacillus  anthracis.  the 
Pasteurella  pestis  murine  toxins,  the  oxgen- 
labile  hemolysins  such  as  streptolysin  O,  and 
certain  neurotoxins  present  in  snake  venoms 
and  other  venoms). 

Appendix  F-D-C.  Some  enterotoxins  are 
substantially  more  toxic  when  administered 
enterally  than  parenterally.  TTie  following 
enterotoxins  shaU  be  subject  to  Pl+EKl 
containment  conditionsTcholera  toxin,  the 
heat  liable  toxins  of  £.  coli,  Klebsiella,  and 
other  related  proteins  that  may  be  identified 
by  neutralization  with  an  antiserum 
monospecific  for  cholera  toxin,  and  Ae  heat 
stable  toxins  of  £  coli  and  of  Yersinia 
enterocolitica. 

Appendix  F-DI.  Containment  Conditions 
for  Cloning  of  Toxic  Molecule  Genes  in 
Organisms  Other  than  E.  coliK-lZ  Requests 
involving  the  cloning  of  genes  coding  for 
molecules  toxic  for  vertebrates  in  host-vector 
systems  other  than  E.  coli  K-12  will  be 
evaluated  by  ORDA.  which  will  consult  widi 
the  ad  hoc  working  group  on  toxic  molecule*. 
(See  Section  IV-C-l-t-(3)-(f).) 


Appendix  F-4V.  Specific  Approvals. 

Appendix  F-IV-A.  Permission  is  granted  to 
clone  the  Exotoxin  A  gene  of  Pseudomonaa 
aeruginosa  under  Pi  conditions  in 
Pseudomonas  aeruginosa. 

Appendix  F-TV-B.  The  pyrogenic 
endotoxin  type  A  (Tox  A)  gene  of 
Staphylococcus  aureus  may  be  cloned  in  an 
HV2  Bacillus  subtilis  host-vector  system 
under  P3  containment  conditions. 

Appendix  F-IV-C  Pennission  is  granted  to 
clone  in  E  coli  K-lZ  in  high  containment 
Building  550  at  the  Frederick  Cancer 
Research  Facility,  restriction  fragments  of 
Corynephage  Beta  carrying  the  structural 
gene  for  diphtheria  toxin.  Laboratory 
practices  and  containment  equipment  are  to 
be  specified  by  the  IBC 

Appendix  F-IV-O.  The  genes  coding  for  the 
Staphylococcus  aureus  determinants,  A.  B, 
and  F,  which  may  be  implicated  in  toxic 
shock  syndrome,  may  be  cloned  in  £  coli  K- 
12  under  P2+EK1  conditions.  The 
Staphylococcus  aureus  strain  used  as  the 
donor  is  to  be  alpha  toxin  minus.  It  is 
suggested  that  if  possible,  the  donor 
Staphylococcus  aureus  strain  should  lack 
other  toxins  with  LDmS  in  the  range  of  one 
microgram  per  kilogram  body  weight,  sndi  as 
the  exfoliative  toxin. 

Appendix  F-IV-£.  FivgmenU  F-1  and  FV2 
of  the  diphtheria  toxin  gene  (tox)  may  b« 
cloned  in  E  coli  K-12  under  PI  +  QCl 
containment  conditions.  Fragment  F-1  and 
fragment  F-2  both  contain  (i)  some  or  all  of 
the  transcriptional  control  elements  of  tox. 
(ii)  the  signal  peptide,  and  (iii)  fragment  A 
(the  center  responsible  for  ADP-ribosylatioa 
of  elongation  factor  2). 

Appendix  F-TV-F.  The  gene(s)  coding  for  ■ 
toxin  (designated  LT-like)  isolated  from  £ 
coli  which  is  similar  to  the  E.  coli  beat  labile 
enterotoxin  (LT)  with  respect  to  its  activities 
and  mode  of  action,  but  is  not  neutralized  bjr 
antibodies  against  cholera  enterotoxin  or 
against  LT  from  human  or  porcine  £  coli 
strains  and  sequences  homologous  to  the  £ 
coli  LT-like  toxin  gene  may  be  cloned  under 
Pl+Ekl  conditions. 

APPENDIX  G— Physical  Coatainmant 

Appendix  G-L  Standard  Practices  and 
Training.  The  first  principle  of  containment  it 
a  strict  adherence  to  good  microbiological 
practices  [1-10].  Consequentiy,  all  personnel 
directly  or  indirectly  involved  in  experiments 
on  recombinant  DNAs  must  receive  adequate 
instruction.  (See  Sections  IV-6-(-e  and  IV-B- 
5-d.)  This  shall,  as  a  minimum,  include 
instructions  in  aseptic  techniques  and  in  the 
biology  of  the  organisms  used  in  the 
experiments,  so  that  the  potential  biohazards 
can  be  understood  and  appreciated. 

Any  research  group  working  with  agents 
with  a  known  or  potential  biohazard  shaU 
have  an  emergency  plan  which  describes  the 
procedures  to  be  followed  if  an  accident 
contaminates  personnel  or  the  environment 
The  principal  investigator  must  ensure  that 
everyone  in  the  laboratory  is  familiar  with 
both  the  potential  hazards  of  the  work  and 
the  emergency  plan.  (See  Sections  rV-B-3-d 
and  rV-6-5-e.]  If  a  research  group  is  workii^ 
with  a  known  pathogen  where  there  is  an 
effective  vaccine  it  should  be  made  available 
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to  all  workers.  Where  serological  monitoring 
is  clearly  appropriate  it  shall  be  provided. 
(See  Section  IV-B-l-f.) 

The  "Laboratory  Safety  Monograph", 
available  from  ORDA.  describes  practices, 
equipment  and  facilities  in  detail. 

Appendix  G-D.  Physical  Containment 
Levels.  The  objective  of  physical  containment 
is  to  confine  organisms  containing 
recombinant  DNA  molecules,  and  thus  to 
reduce  the  potential  for  exposure  of  the 
laboratory  worker,  persons  outside  of  the 
laboratory,  and  the  environment  to  organisms 
containing  recombinant  DNA  molecules. 
Physical  containment  is  achieved  through  the 
use  of  laboratory  practices,  contaiimient 
equipment,  and  special  laboratory  design. 
Emphasis  is  placed  on  primary  means  of 
physical  containment  which  are  provided  by 
laboratory  practices  and  containment 
equipment.  Special  laboratory  design 
provides  a  secondary  means  of  protection 
against  the  accidental  release  of  organisms 
outside  the  laboratory  or  to  the  environment 
Special  laboratory  design  is  used  primarily  in 
facilities  in  which  experiments  of  moderate  to 
high  potential  hazards  are  performed. 

Combinations  of  laboratory  practices, 
containment  equipment  and  special 
laboratory  design  can  be  made  to  achieve 
different  levels  of  physical  containment  Four 
levels  of  physical  containment  which  are 
designated  as  PI,  P2,  P3,  and  P4,  are 
described.  It  should  be  emphasized  that  the 
descriptions  and  assignments  of  physical 
containment  detailed  below  are  based  on 
existing  approaches  to  containment  of 
pathogenic  organisms.  For  example,  the 
"Classification  of  Etiologic  Agents  on  the 
Basis  of  Hazard,"  [2]  prepared  by  the  Centers 
for  Disease  Control,  describes  four  general 
levels  which  roughly  correspond  to  our 
descriptions  for  Pi,  P2,  P3,  and  P4;  and  the 
National  Cancer  Institute  describes  three 
levels  for  research  on  oncogenic  viruses 
which  roughly  correspond  to  our  P2,  P3,  and 
P4  levels.  [3] 

It  is  recognized  that  several  different 
combinations  of  laboratory  practices, 
containment  equipment  and  special 
laboratory  design  may  be  appropriate  for 
containment  of  speciflc  research  activities. 
The  Guidelines,  therefore,  allow  alternative 
selections  of  primary  contaiment  equipment 
within  facilities  that  have  been  designed  to 
provide  P3  and  P4  levels  of  physical 
containment.  The  selection  of  alternative 
methods  of  primary  containment  is 
dependent  however,  on  the  level  of 
biological  containment  provided  by  the  host- 
vector  system  used  in  the  experiment 
ConsideratioR  will  also  be  given  by  the 
Director,  NIH,  with  the  advice  of  the 
Recombinant  DNA  Advisory  Committee  to 
other  combinations  which  achieve  an 
equivalent  leveF  of  containment.  (See  Section 
rV-C-l-b-(2Hb).) 

Appendix  G-D-A.  PI  Level. 

Appendix  G-II-A-1.  Laboratory  PracUcea. 

Appendix  G-II-A-l-a.  Laboratory  doors 
shall  be  kept  closed  while  experiments  are  in 
progress. 

Appendix  G-U-A-l-b.  Work  surfaces  shall 
be  decontaminated  daily,  and  immediately 
following  spills  of  organisms  containing 
recombinant  DNA  molecules. 


Appendix  Q-D-A-t-c.  All  biological 
wastes  shaU  be  decontaminated  before 
disposal.  Other  contaminated  materials,  such 
as  glassware,  animal  cages,  and  laboratory 
equipment  shall  be  decontaminated  before 
washing,  reuse,  or  disposal. 

Appendix  G-Q-A-l-d.  Mechanical 
pipetting  devices  shall  be  used;  pipetting  by 
mouth  is  prohibited. 

Appendix  G-II-A-1-*.  Eating,  drinking, 
snjoking,  and  storage  of  foods  are  not 
permitted  in  the  laboratory  area  in  which 
recombinant  DNA  materials  are  handled. 

Appendix  G-Il-A-l-f.  Persons  shall  wash 
their  hands  after  handling  organisms 
containing  recombinant  DNA  molecules  and 
when  they  leave  the  laboratory. 

Appendix  G-II-A-l-g.  Care  shall  be  taken 
in  the  conduct  of  all  procedures  to  minimize 
the  creation  of  aerosols. 

Appendix  G-II-A-l-h.  Contaminated 
materials  that  are  to  be  decontaminated  at  a 
site  away  from  the  laboratory  shall  be  placed 
in  a  durable  leakproof  container,  which  is 
closed  before  removal  from  the  laboratory. 

Appendix  G-Il-A-l-i.  An  insect  and  rodenf 
control  program  shall  be  instituted. 

Appendix  G-II-A-l-j.  The  use  of 
laboratory  gowns,  coats,  or  uniforms  is 
discretionary  with  the  laboratory  supervisor. 

Appendix  G-U-A-l-k.  Use  of  hypodermic 
needle  and  syringe  shall  be  avoided  when 
alternative  methods  are  available. 

Appendix  G-0-A-l-l.  The  laboratory  shall 
be  kept  neat  and  clean. 

Appendix  G-n-A-2.  Containment 
Equipment  Special  contaiimient  equipment  is 
not  required  at  the  PI  level. 

Appendix  G-n-A-3.  Special  Laboratory 
Design.  Special  laboratory  design  is  not 
required  at  the  Pi  level. 

Appendix  G-D-B.  P2  Level. 

Appendix  G-II-B-1.  Laboratory  PracUcea. 

Appendix  G-O-B-l-a.  Laboratory  doors 
shall  be  kept  closed  while  experiments  are  in 
progress. 

Appendix  G-II-B-l-b.  Work  surfaces  shall 
be  decontaminated  daily,  and  immediately 
following  spills  of  organisms  containing 
recombinant  DNA  molecules. 

Appendix  G-U-B-l-c.  All  laboratory 
wastes  shall  be  steam-sterilized  (autoclaved) 
before  disposal.  Other  contaminated 
materials  such  as  glassware,  animal  cages, 
laboratory  equipment  and  radioactive 
wastes  shall  be  decontaminated  by  a  means 
demonsfrated  to  be  effective  before  washing, 
reuse,  or  disposal. 

Appendix  G-II-B-l-d.  Mechanical 
pipetting  devices  shall  be  used:  pipetting  by 
mouth  is  prohibited. 

Appendix  G-II-B-l-«.  Eating,  drinking, 
smoking,  and  storage  of  food  are  not 
permitted  in  the  laboratory  area  in  which 
recombinant  DNA  materials  are  hemdled. 

Appendix  G-D-B-l-f.  Persons  shall  wash 
their  hands  after  handling  organisms 
containing  recombinant  DNA  molecules  and 
when  they  leave  the  laboratory. 

Appendix  G-II-B-l-g.  Care  shall  be 
exercised  to  minimize  the  creation  of 
aerosols.  For  example,  manipulations  such  as 
inserting  a  hot  inoculating  loop  or  needle  into 
a  culture,  flaming  an  inoculation  loop  or 
needle  so  that  it  splatters,  and  forceful 
ejection  of  fluids  from  pipettes  or  syringes 
shall  be  avoided. 


Appendix  G-D-fi-l-h.  Contaminated 
materials  that  are  to  be  steam  sterilized 
(autoclaved)  or  decontaminated  at  a  site 
away  from  the  laboratory  shall  be  placed  in  a 
durable  leak-proof  container,  which  is  closed 
before  removal  from  the  laboratory. 

Appendix  G-II-B-l-i.  Only  persons  who 
have  been  advised  of  the  nature  of  the 
research  being  conducted  shall  enter  the 
laboratory. 

Appendix  G-D-B-l-j.  The  universal 
biohazard  sign  shall  be  posted  on  all 
laboratory  access  doors  when  experiments 
requiring  P2  containment  are  in  progress. 
Freezers  and  refrigerators  or  other  units  used 
to  store  organisms  containing  recombinant 
DNA  molecules  shall  also  be  posted  with  the 
universal  biohazard  sign. 

Appendix  G-U-B-1-k.  An  insect  and 
rodent  control  program  shall  be  instituted. 

Appendix  G-II-B-1-1.  The  use  of 
laboratory  gowns,  coats,  or  uniforms  is 
required.  Laboratory  clothing  shall  not  be 
worn  to  the  lunch  rootn  or  outside  of  the 
building  in  which  the  laboratory  is  located. 

Appendix  G-II-B-l-m.  Animals  not  related 
to  the  experiment  shall  not  be  permitted  in 
the  laboratory. 

Appendix  G-D-B-l-n.  Use  of  the 
hypodermic  needle  and  syringe  shall  be 
avoided  when  alternative  methods  are 
available. 

Appendix  G-D-B-l-o.  The  laboratory  shall 
be  kept  neat  and  clean. 

Appendix  G-II-B-l-p.  Experiments  of 
lesser  biohazard  potential  can  be  carried  out 
concurrently  in  carefully  demarcated  areas  of 
the  same  laboratory. 

Appendix  G-LI-B-2.  Containment 
Equipment.  Biological  safety  cabinets  [12] 
shall  be  used  to  contain  aerosol-producing 
equipment  such  as  blenders,  lyophilizers, 
sonicators,  and  centrifuges,  when  used  to 
process  organisms  containing  recombinant 
DNA  molecules,  except  where  equipment 
design  provides  for  containment  of  the 
potential  aerosol.  For  example,  a  centrifuge 
may  be  operated  in  the  open  if  a  sealed  head 
or  safety  centrifuge  cups  are  used. . 

Appendix  G-U-B-a.  Special  Laboratory 
Design.  An  autoclave  for  sterilization  of 
wastes  and  contaminated  materials  shall  be 
available  in  the  same  building  in  which 
organisms  containing  recombinant  DNA 
molecules  are  used. 
.    Appendix  G-Il-C.  P3  Level. 

Appendix  G-Il-C-l.  Laboratory  PracUcea. 

Appendix  G-D-C-l-a.  Laboratory  doors 
shall  be  kept  closed  while  experiments  are  in 
progress. 

Appenfiix  G-II-C-l-b.  Work  surfaces  shall 
be  decontaminated  following  the  completion 
of  the  experimental  activity,  and  immediately 
following  spills  of  organisms  containing 
recombinant  DNA  molecules. 

Appendix  G-O-C-l-c.  All  laboratory 
wastes  shall  be  steamrsterilized  (autoclaved) 
before  disposal.  Other  contaminated 
materials,  such  as  glassware,  animal  cages, 
laboratory  equipment  and  radioactive 
wastes,  shall  be  decontaminated  by  a  method 
demonstrated  to  be  effective  before  washing, 
reuse,  or  disposal. 


Appendix  C-II-C-1hL  Mechanical 
pipetting  devices  shall  be  lued:  pipetting  by 
mouth  is  prohibited. 

Appendix  G-fl-C-l-e.  Eating,  cirinking, 
smoking,  and  storage  of  food  are  not 
permitted  in  the  laboratory  area  in  which 
recombinant  DNA  materials  are  handled. 

Appendix  G-II-C-l-f.  Persons  shall  wash 
their  hands  after  handling  organisms 
containing  recombinant  DNA  molecules  and 
when  they  leave  the  laboratory. 

Appendix  G-U-C-l-g,  Care  shall  be 
exercised  to  minimize  the  creation  of 
aerosols.  For  example,  manipulations  such  as 
inserting  a  hot  inoculating  loop  or  needle  into 
a  culture,  flaming  an  inoculation  loop  or 
needle  so  that  it  splatters,  and  forceful 
ejection  of  fluids  from  pipettes  or  syringes 
shall  be  avoided. 

Appendix  G-D-C-l-h.  Contaminated 
materials  that  are  to  be  steamsterilized 
(autocleved)  or  decontaminated  at  a  site 
away  from  ihe  laboratory  shall  be  placed  in 
durable  leak-proof  container,  which  is  closed 
before  removal  from  the  laboratory. 

Appendix  G-D-C-l-i.  Entry  into  the 
laboratory  shall  be  through  a  controlled 
access  area.  Only  persons  who  have  been 
advised  of  the  nature  of  the  research  being 
conducted  shall  enter  the  controlled  access 
area.  Only  persons  required  on  the  basis  of 
program  or  support  needs  shall  be  authorized 
to  enter  the  laboratory.  Such  persons  shall  be 
advised  of  the  nature  of  the  research  being 
conducted  before  entry,  and  shall  comply 
with  all  required  entry  and  exit  procedures. 
Appendix  G-D-C-IH.  Persons  under  16  of 
age  shall  not  enter  the  laboratory. 

Appendix  G-D-C-1-k.  The  universal 
biohazard  sign  shall  be  posted  on  the 
controlled  access  area  door  and  on  all 
laboratory  doors  when  experiments  requiring 
P3-level  containment  are  in  progress. 
Freezers  and  refrigerators  or  other  units  used 
to  store  organisms  containing  recombinant 
DNA  molecules  shall  also  be  ported  with  the 
universal  biohazard  sign. 

Appendix  G-U-C-1-1.  An  insect  and  rodent 
control  program  shall  be  instituted. 

Appendix  G-Il-C-l-m.  Laboratory  clothing 
that  protects  street  clothing  (e.g.,  long-sleeve 
solid-front  or  wrap-around  go%vns,  no-button 
or  sUpover  jackets)  shall  be  worn  in  the 
laboratory.  Front-button  laboratory  coats  are 
unsuitable.  Laboratory  clothing  shall  not  be 
worn  outside  the  laboratory  and  shall  be 
decontaminated  before  it  is  sent  to  the 
laundry. 

Appendix  G-D-C-l-n.  Raincoats, 
overcoats,  topcoats,  coats,  hats,  caps,  and 
such  street  outer-wear  shall  not  be  ke|h  in  the 
laboratory. 

Appendix  G-D-C-l-o.  Gloves  shall  be 
worn  when  handling  materials  requiring  P3 
containment.  They  shall  be  removed 
aseptically  immediately  after  the  handling 
procedure  and  decontaminated. 

Appendix  G-U-C-1-p.  Animals  and  plants 
not  related  to  the  experiment  shall  not  be 
permitted  in  the  laboratory. 

Appendix  G-U-C-1-q.  Vacctmi  outlets 
shall  be  protected  by  filter  and  liquid 
disinfectant  traps. 

Appendix  G-II-G-l-r.  Use  of  hypodermic 
needle  and  syringe  shall  be  avoided  when 
alternative  methods  are  available. 
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Appendix  G-H-C-l-e.  The  laboratory  shall 
be  kept  neat  and  clean. 

Appendix  G-JI-C-1-^.  If  experiments 
involving  other  organisms  which  require 
lower  levels  of  containment  are  to  be 
conducted  in  the  same  laboratory 
concurrently  with  experiments  requiring  PS- 
level  physical  containment,  they  shall  be 
conducted  in  accordance  with  all  P3-level 
laboratory  practices. 

Appendix  G-B-C-Z.  Containment 
Equipment 

Appendix  G-II-C-2-^.  Biological  safety 
cabinets  [12]  shall  be  used  for  all  equipment 
and  manipulations  that  produce  aerosols— 
e.g..  pipetting,  dilutions,  transfer  operations, 
plating,  flaming,  grinding,  blending,  drying, 
sonicating,  shaking,  centrifuging — where 
these  procedures  involve  organisms 
containing  recombinant  DNA  molecules, 
except  where  equipment  design  provides  for 
containment  of  the  potential  aerosaL 

Appendix  G-I1-C-2-*.  Laboratory  animals 
held  in  a  P3  area  shall  be  housed  in  partial- 
containment  caging  systems,  such  as  Horsfall 
units  [11],  open  cages  placed  in  ventilated 
enclosures,  solid-wall  and  -bottom  cages 
covered  by  filter  bonnets,  or  solid-wall  and 


bottom  cages  placed  on  holding  racks 
equipped  writh  ultraviolet  radiation  lamps 
and  reflectors. 

Note<— Conventional  caging  systems  mmf 
be  used,  provided  that  all  personnel  wear 
appropriate  personal  protective  devices. 
Hiese  shall  include,  at  a  minimum,  virrap- 
around  gowns,  head  covers,  gloves,  sIkm 
covers,  and  respirators.  All  personnel  shafl 
shower  on  exit  from  areas  «vhere  these 
devices  are  required. 

Appendix  G-D-C-2-a  Alternative 
Selection  of  Containment  Equipment 
Experimental  procedures  involving  a  host- 
vector  system  that  provides  a  one-step  hifltw 
level  of  biological  containment  than  that, 
specified  can  be  conducted  in  the  P3 
laboratory  using  containment  equipment 
specified  for  the  P2  level  or  physical 
containment  Experimental  procedures 
involving  a  host-vector  system  that  provides 
a  one-step  lower  level  of  biological 
containment  than  that  specified  can  be 
conducted  in  the  P3  laboratory  using 
containment  equipment  specified  for  the  P4 
level  of  physical  containment.  Alternative 
combinations  of  containment  safeguards  ars 
shown  in  Table  L 
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Appendix  G-II-C-^.  Special  Laboratory 
Design. 

Appendix  G-4I-C-3-^.  The  laboratory  shall 
be  separated  by  a  controlled  access  area 
bom  areas  that  are  open  to  unrestricted 
traffic  flow.  A  controlled  access  area  is  an 
anteroom,  a  change  room,  an  air  lock  or  any 
other  double-door  arrangement  that 
separates  the  laboratory  from  areas  open  to 
unrestricted  traffic  flow. 

Appendix  G-n-C-3-b.  The  surfaces  oT 
walls,  floors,  and  ceilings  shall  be  readily 
cleanable.  Penetrations  through  these 
surfaces  shall  be  sealed  or  capable  of  being 
sealed  to  facilitate  space  decontamination. 

Appendix  G-D-C-a-c  A  foot-,  elbow-,  or 
automatically-opei^ted  hand-washing  facility 
shall  be  provided  near  each  primary 
laboratory  exit  area. 

Appendix  G-D-C-S-d.  Windows  In  the 
laboratory  shall  be  sealed. 

Appendix  G-D-C-S-e.  An  autoclave  for 
sterilization  of  wastes  and  contaminated 
materials  shall  be  available  in  the  same 
building  (and  preferably  within  the  controlled 
laboratory  area)  in  which  organisms 
containing  recombinant  DNA  molecules  are 
used. 

Appendix  G-D-C-S-f.  The  laboratory  shall 
have  a  ventilation  system  that  is  capable  of 
controlhng  air  movement  The  movement  of 
air  shall  be  from  areas  of  lower 


contamination  potential  to  areas  of  higher 
contamination  potential  (i.e..  from  the 
controlled  access  area  to  the  laboratory 
area).  If  the  ventilation  system  provides 
positive  pressure  supply  air,  the  system  shaO 
operate  in  a  manner  that  prevents  the 
reversal  of  the  direction  of  air  movement  or 
shall  be  equipped  with  an  alarm  that  would 
be  actuated  in  the  event  that  reversal  in  the 
direction  of  air  movement  were  to  occur.  The 
exhaust  air  from  the  laboratory  area  shall  not 
be  recirculated  to  other  areas  of  the  building 
unless  the  exhaust  air  is  filtered  by  HEPA 
filters  or  equivalent  The  exhaust  Air  boa  the 
laboratory  area  can  be  discharged  to  the 
outdoors  without  filtration  or  ther  means  for 
effectively  reducing  an  accidental  aerosol 
burden  provided  that  it  can  be  dispersed 
clear  of  occupied  buildings  and  air  intakes. 

Appendix  G-D-C-S-g.  The  treated  exhaust- 
air  fit)m  Class  I  and  Class  II  biological  safety 
cabinets  [12]  may  be  discharged  either  to  the 
laboratory  or  to  the  outdoors.  The  treated 
exhaust-air  from  a  Class  ID  cabinet  shall  be 
discharged  directly  to  the  outdoors.  If  the 
treated  exhaust-air  from  these  cabinets  is  to 
be  discharged  to  the  outdoors  through  a 
building  exhaust  air  system,  it  shall  be 
connected  to  this  system  so  as  to  avoid  any 
interference  with  the  air  balance  of  the 
cabinet  and  the  building  ventilation  system. 

Appendix  G-O-D.  P4  Level. 
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Appendix  G-D-O-1.  LabonUoty  Practices. 

Appendix  G-0-O-l-a.  Laboratory  doors 
shall  be  kept  closed  while  experiments  are  in 
progress. 

Appendix  G-Q-D-l-b.  Work  surfaces  shall 
be  decontaminated  foUowing  the  completion 
of  the  experimental  activity  and  immediately 
following  spills  of  organisms  containing 
recombinant  DNA  molecules. 

Appendix  G-II-D-l-c.  All  laboratory 
wastes  shall  be  steam-sterilized  (autoclaved] 
before  disposal.  Other  contaminated 
materials  such  as  glassware,  animal  cages, 
laboratory  equipment,  and  radioactive 
wastes  shall  be  decontaminated  by  a  method 
demonstrated  to  be  effective  before  washing, 
reuse,  or  disposal. 

Appendix  G-IW)-l-d.  Mechanical 
pipetting  devices  shall  be  used;  pipetting  by 
mouth  is  prohibited. 

Appendix  G-Q-D-l-e.  Eating,  drinking, 
smoking,  and  storage  of  food  are  not 
permitted  in  the  P4  facility. 

Appendix  G-II-D-l-f.  Persons  shall  wash 
their  hands  after  handling  organisms 
containing  recombinant  DNA  molecules  and 
when  they  leave  the  laboratory. 

Appendix  G-Q-D-l-g.  Care  shall  be 
exercised  to  minimize  the  creation  of 
aerosols.  For  example,  manipulations  such  as 
inserting  a  hot  inoculating  loop  or  needle  into 
a  culture,  flaming  an  inoculation  lop  or 
needle  so  that  it  splatters,  and  forceful 
ejection  of  fluids  from  pipettes  or  syringes 
shall  be  avoided. 

Appendix  G-D-0-l-h.  Biological  materials 
to  be  removed  from  the  P4  facility  in  a  viable 
or  intact  state  shall  be  transferred  to  a 
nonbreakable  sealed  container,  which  is  then 
removed  from  the  P4  facility  through  a  pass- 
through  disinfectant  dunk  tank  or  fumigation 
chamber. 

Appendix  G-D-0-l-i.  No  materials,  except 
for  biological  materials  that  are  to  remain  in 
a  viable  or  intact  state,  shall  be  removed 
from  the  P4  facility  unless  they  have  been 
steam-sterilized  (autoclaved]  or 
decontaminated  by  a  means  demonstrated  to 
be  effective  as  they  pass  out  of  the  P4  facility. 
All  wastes  and  other  materials  as  well  as 
equipment  not  damaged  by  high  temperature 
or  steam  shall  be  steam  sterilized  in  the 
double-door  autoclave  of  the  P4  facility. 
Other  materials  which  may  be  damaged  by 
temperature  or  steam  shall  be  removed  from 
the  P4  facility  through  a  pass-through 
fumigation  chamber. 

Appendix  G-Il-D-IH.  Materials  within  the 
Class  m  cabinets  shall  be  removed  from  the 
cabinet  system  only  after  being  steam- 
sterilized  in  an  attached  double-door 
autoclave  or  after  being  contained  in  a 
nonbreakable  sealed  container,  which  is  then 
passed  through  a  disinfectant  dunk  tank  or  a 
fumigation  chamber. 

Appendix  G-D-D-t-k.  Only  persons  whose 
entry  into  the  P4  facility  is  required  to  meet 
program  or  support  needs  shall  be  authorized 
to  enter.  Before  entering,  such  persons  shall 
be  advised  of  the  nature  of  the  research  being 
conducted  and  shall  be  instructed  as  to  the 
appropriate  safeguards  to  ensure  their  safety. 
They  shall  comply  with  instructions  and  all 
other  required  procedures. 

Appendix  G-II-D-1-1.  Persons  under  18 
years  of  age  shall  not  enter  the  P4  facility. 


Appendix  G-IM>-l-ffl.  Personnel  shall 
enter  into  and  exit  fron  the  P4  faciUty  only 
through  the  clothing  change  and  shower 
rooms.  Personnel  shall  shower  at  each  egress 
&t>m  the  P4  facility.  Air  locks  shall  not  be 
used  for  personnel  entry  or  exit  except  for 
emergencies. 

Appendix  G-D-D-l-n.  Street  clothing  shall 
be  removed  in  the  outer  side  of  the  clothing- 
change  area  and  kept  there.  Complete 
laboratory  clothing,  including  undergarments, 
head  cover,  shoes,  and  either  pants  and  shirts 
or  jumpsuits,  shall  be  used  by  all  persons 
who  enter  the  P4  facility.  Upon  exit, 
personnel  shall  store  this  clothing  in  lockers 
provided  for  this  purpose  or  discard  it  into 
collection  hampers  before  entering  the 
shower  area. 

Appendix  G-D-D-l-o.  The  universal 
biohazard  sign  is  required  on  the  P4  facility 
access  doors  and  on  all  interior  doors  to 
individual  laboratory  rooms  where 
experiments  are  conducted.  The  sign  shall 
al90  be  posted  on  freezers,  refrigerators,  or 
other  units  used  to  store  organisms 
containing  recombinant  DNA  molecules. 

Appendix  G-D-O-l-p.  An  insect  and 
rodent  control  program  shaU  be  instituted. 

Appendix  G-D-D-l-q.  Animals  and  plants 
not  related  to  the  experiment  shall  not  be 
permitted  in  the  laboratory  in  which  the 
experiment  is  being  conducted. 

Appendix  G-IM)-l-r.  Vacuum  outiets 
shall  be  protected  by  filter  and  liquid 
disinfectant  traps. 

Appendix  G-D-D-l-s.  Use  of  the 
hypodennic  needle  and  syringe  shall  be 
avoided  when  alternate  methods  are 
available. 

Appendix  G-4I-D>-l-t  The  laboratory  shall 
be  kept  neat  and  clean. 


Appendix  G-I1-4)-1-il  If  experiments 
involving  other  organisms  which  require 
lower  levels  of  containment  are  to  bie 
conducted  in  the  P4  facility  concurrently  with 
experiments  requiring  P4-level  containment, 
they  shall  be  conducted  in  accordance  with 
all  P4-level  laboratory  practices  specified  in 
this  section. 

Appendix  G-U-D-Z.  Containment 
Equipment 

Appendix  G-D-O-2-a.  Experimental 
procedures  involving  organisms  that  require 
P4-level  physical  containment  shall  be 
conducted  either  in  (i]  a  Class  III  cabinet 
system  or  in  (ii]  Class  I  or  Class  D  cabinets 
that  are  located  in  a  specially  designed  area 
in  which  all  personnel  are  required  to  wear 
one-piece  positive-pressure  isolation  suits. 

Appendix  G-n-B-4-b.  Laboratory  animals 
involved  in  experiments  requiring  P4-leveI 
physical  containment  shall  be  housed  either 
in  cages  contained  in  Class  III  cabinets  or  in 
partial  containment  caging  systems  (such  as 
HorsfaU  units  [11],  open  cages  placed  in 
ventilated  enclosures,  or  solid-wall  and- 
bottom  cages  covered  by  filter  bonnets,  or 
soUd-wall  and  -bottom  cages  placed  on 
holding  racks  equipped  with  ultraviolet 
irradiation  lamps  and  reflectors]  that  are 
located  in  a  specially  designed  area  in  which 
all  personnel  are  required  to  wear  one-piece 
positive-pressure  suits. 

Appendix  G-D-D-2-c.  Alternative 
Selection  of  Containment  Equipment 
Experimental  procedures  involving  a  host- 
vector  system  that  provides  a  one-step  higher 
level  of  biological  containment  than  that 
specified  can  be  conducted  in  the  P4  facility 
using  containment  equipment  requirements 
specified  for  the  P3  level  of  physical 
containment  Alternative  combinations  of 
containment  safeguards  are  shown  in  Table 
IL 
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Appendix  G-4I-D-3.  Special  Laboratory 
Design. 

Appendix  G-4I-D-3-a.  The  laboratory  shall 
be  located  in  a  restricted-access  facility 
which  is  either  a  separate  building  or  a 
clearly  demarcated  and  isolated  zone  within 
a  building.  Clothing-change  areas  and  shower 
rooms  shall  be  provided  for  personnel  entry 
and  egress.  These  rooms  shall  be  arranged  so 
that  personnel  leave  through  the  shower  area 
to  the  change  room.  A  double-door  ventilated 
vestibule  or  ultraviolet  air  lock  shall  be 
provided  for  passage  of  materials,  supplies, 
and  equipment  which  are  not  brought  into  the 
P4  facility  through  the  change  room  area. 

Appendix  G-IW)-3-b.  Walls,  floors,  and 
ceilings  of  the  P4  facility  are  constructed  to 
form  an  internal  shell  which  readily  allows 
vapor-phase  decontamination  and  is  animal- 


and  insect-proof.  All  penetrations  through 
these  structures  and  surfaces  are  sealed.  (The 
integrity  of  the  walls,  floors,  ceilings,  and 
penetration  seals  should  ensure  adequate 
containment  of  a  vapor-phase  decontaminant 
under  static  pressure  conditions.  This 
requirement  does  not  imply  that  these 
surfaces  must  be  airtight.] 

Appendix  G-D-D-3-c.  A  foot-,  elbow-,  or 
automatically-operated  handwashing  facility 
shall  be  prov\ded  near  the  door  within  each 
laboratory  in  which  experiments  involving 
recombinant  DNA  are  conducted  in  openface 
biological  safety  cabinets. 

Appendix  G-n-4>-3-d.  Central  vacuam 
systems  are  permitted.  The  system,  if 
provided,  shall  not  serve  areas  outside  the  P4 
facility.  The  vacuum  system  shall  include  in- 
Une  hffiPA  filters  near  each  use  point  or 
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service  cock.  The  filters  shall  be  installed  so 
as  to  permit  in-place  decontamination  and 
replacement  Water  supply,  liquid  and 
gaseous  services  provided  to  the  P4  facility 
shall  be  protected  by  devices  that  prevent 
backflow. 

Appetuiix  C-fl-O-3-e.  Drinking  water 
fountains  shall  not  be  installed  in  laboratory 
or  animal  rooms  of  the  P4  facility.  Foot- 
operated  water  fountains  are  permitted  in  the 
corridors  of  the  P4  facility.  The  water  service 
provided  to  such  fountains  shall  be  protected 
from  the  water  services  to  the  laboratory 
areas  of  the  P4  facility. 

Appendix  G-D-D-3-f.  Laboratory  doors 
shall  be  self-closing. 

Appendix  G-n-D-3-g.  A  double-door 
autoclave  shall  be  provided  for  sterilization 
of  material  passing  out  of  the  P4  facility.  The 
autoclave  doors  shall  be  interlocked  so  that 
both  doors  will  not  be  open  at  the  same  time. 

Appendix  G-D-D-a-h.  A  pass-through 
dunk  tank  or  fumigation  chamber  shall  be 
provided  for  removal  from  the  P4  facility  of 
material  and  equipment  that  cannot  be  heat- 
sterilized. 

Appendix  G-D-D-a-i.  All  liquid  effluents 
from  the  P4  facility  shall  be  collected  and 
decontaminated  before  disposal.  Liquid 
effluents  from  biological  safety  cabinets  and 
laboratory  sinks  shall  be  sterilized  by  heat 
Liquid  effluents  from  the  shower  and  hand 
washing  facilities  may  be  activated  by 
chemical  treatment.  HEPA  filters  shall  be 
installed  in  all  vents  from  eBIuent  drains. 

Appendix  G-Il-D-3-j.  An  individual  supply 
and  exhaust-air  ventilation  «ystem  shall  be 
provided.  The  system  shall  maintain  pressure 
differentials  and  directional  air  flow  as 
required  to  ensure  inflow  frt>m  areas  outside 
the  facility  toward  areas  of  highest  potential 
risk  within  the  facility.  The  system  shall  be 
designed  to  prevent  the  reversal  of  air  flow. 
The  system  shall  sound  an  alarm  in  the  event 
of  system  malfunction. 

Appendix  G-D-D-S-k.  Air  within 
individual  laboratories  of  the  P*  facility  may 
be  recirculated  if  HEPA  filtered 

Appendix  G-U-D-3-1.  The  exhaust  air  bom 
the  P4  facility  shall  be  HEPA  filtered  and 
discharged  to  the  outdoors  so  that  it  is 
dispersed  clear  of  occupied  buildings  and  air 
intakes.  Hie  filter  chambers  shall  be  designed 
to  allow  in  situ  decontamination  before 
removal  and  to  facilitate  certification  testing 
after  replacement 

Appendix  G-D-D-S-m.  The  treated 
exhaust-air  from  Class  I  and  Class  n 
biological  safety  cabinets  [12]  may  be 
discharged  directly  to  the  laboratory  room 
environment  or  to  the  outdoors.  The  treated 
exhaust-air  from  Class  ID  cabinets  shall  be 
discharged  to  the  outdoors.  If  the  treated 
exhaust-air  from  these  cabinets  is  to  be 
discharged  to  the  outdoors  through  the  P4 
facility  exhaust  air  system,  it  shall  be 
connected  to  this  system  so  as  to  ^oid  any 
interference  with  the  air  balance  of  the 
cabinets  or  the  facility  exhaust  air  system. 

Appendix  G-JI-D-3-n.  As  noted  in 
Appendix  G-D-D-Z-a,  the  P4  facility  may 
contain  specially  designed  areas  in  which  all 
personnel  are  required  to  wear  one-piece 
positive-pressure  isolation  suits.  Such  areas 
shall  be  airtight.  The  exhaust-air  from  the  suit 
area  shall  be  filtered  by  two  sets  of  HEPA 


filters  installed  in  series,  and  a  duplicate 
filtration  unit  and  exhaust  fan  shall  be 
provided.  The  air  pressure  within  the  suit 
area  shall  be  less  than  that  on  any  adjacent 
area.  An  emergency  lighting  system, 
communication  systems,  and  power  source 
shall  be  provided.  A  double-door  autoclave 
shall  be  provided  for  sterilization  of  all  waste 
materials  to  be  removed  from  the  suit  area. 

Personnel  who  enter  this  area  shall  wear  a 
one-piece  positive-pressure  suit  that  is 
ventilated  by  a  life-support  system  The  life- 
suppori  system  shall  be  provided  with  alarms 
and  emergency  backup  air.  Entry  to  this  area 
is  through  an  airlock  fitted  with  airtight 
doors.  A  chemical  shower  area  shall  be 
provided  to  decontaminate  the  surfaces  of  the 
suit  before  removal 

Appendix  G-HL  Footnotes  and  References 
of  Appendix  G. 
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Disease  Control  (Sept  1974).  U.S.  Department 
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and  Parasitic  Infections.  American  PubUc 
Health  Association,  New  York,  pp.  11-28. 

a  Darlow,  H.  M.  (1989).  Safety  in  the 
Microbiological  Laboratory.  In  J.  R.  Norris 
and  D.  W.  Robbins  (ed.).  Methods  in 
Microbiology.  Academic  Press,  Inc.  New 
York.  pp.  169-204. 

9.  The  Prevention  of  Laboratory  Acquired 
Infection  (1974).  C.  H.  Collins,  E.  G.  Hartley, 
and  R.  PUsworth.  Public  Health  Laboratory 
Service,  Monograph  Series  No.  6. 

10.  Chatigny.  M.  A.  (1961).  Protection 
Against  In^tion  in  the  Microbiological 
Laboratory:  Devices  and  Procedures.  In  W. 
W.  Umbreit  (ed.).  Advances  in  AppUed 
Microbiology.  Academic  Press.  New  York, 
N.Y.  3:131-192. 

11.  Horsfall  F.  L..  Jr..  and  J.  H  J9aner  (1940). 
Individual  Isolation  of  Infected  Animals  in  a 
Single  Room.  |.  Bact  40.  589-560. 

12.  Biological  safety  cabinets  referred  to  in 
this  section  are  classified  as  Class  I  Class  H 
or  Class  III  cabinets.  A  Class  /  is  a  ventilated 
cabinet  for  personnel  protection  having  an 
inward  flow  of  air  away  from  the  operator. 


The  exhaust  air  from  this  cabinet  is  filtered 
through  a  high-efficiency  particulate  air 
(HEPA)  filter.  This  cabinet  is  used  in  three 
operational  modes:  (1)  with  a  full-«vidth  open 
front  (2)  with  an  installed  front  closure  panel 
(having  four  B-inch  diameter  openings) 
without  gloves,  and  (3)  with  an  installed  front 
closure  panel  equipped  with  arm-length 
rubber  gloves.  The  face  velocity  of  the 
inward  flow  of  air  through  the  full-Mridth  opeo 
fttmt  is  75  feet  per  minute  or  greater. 

A  Class  //cabinet  is  a  ventilated  cabinet 
for  personnel  and  product  protection  having 
an  open  front  with  inward  air  flow  for 
personnel  protectioa  and  HEPA  filtered  mass 
recirculated  air  flow  for  product  protection. 
The  cabinet  exhaust  air  is  filtered  through  a 
HEPA  filter.  The  face  velocity  of  the  inward 
flow  of  air  throu^  the  full-width  open  front  ia 
75  feet  per  minute  or  greater.  Design  and 
performance  specifications  for  Class  II 
cabinets  have  been  adopted  by  the  National 
Sanitation  Foundation.  Ann  Arbor,  Michigan. 
A  Class  ///cabinet  is  a  closed-front 
ventilated  cabinet  of  gas-tight  construction 
which  provides  the  highest  level  of  personnel 
protection  of  all  biohazard  safety  cabinets. 
The  interior  of  the  cabinet  is  protected  from 
contaminants  exterior  to  the  cabinet  The 
cabinet  is  fitted  with  arm-length  rubber 
gloves  and  ia  operated  under  a  negative 
pressure  of  at  least  0.5  inches  water  guage. 
All  supply  air  is  filtered  through  HEPA  filters. 
Exhaust  air  is  filtered  through  two  HEPA 
filters  or  one  HEPA  filters.  Exhaust  air  is 
filtered  through  two  HEAP  filters  or  one 
HEPA  filter  and  incinerator  before  being 
discharged  to  tiie  outside  environment 

Appendix  H — Shipment 

Recombinant  DNA  molecules  contained  in 
an  oiganixm  or  virus  shall  be  shipped  only  as 
an  etiologic  agent  under  requirements  of  the 
US.  Public  Health  Service,  and  the  U.S. 
Department  of  Transportation  (Section  72.3. 
Part  72.  Title  42,  and  Sections  173.386-.388. 
Part  173.  Title  49.  U.S.  Code  of  the  Federal 
Regulations  (CFR))  as  specified  below: 

Appendix  H-L  Recombinant  DNA 
molecules  contained  in  an  organism  or  virus 
requiring  Pi.  P2,  or  P3  physical  containment, 
when  offered  for  transportation  or 
transported,  are  subject  to  all  requirements  of 
Section  782.3(a)-(e),  Part  72.  Title  42  CFR,  and 
Sections  173.386-.388.  Part  173.  Title  49  CFR. 

Appendix  H-U.  Recombinant  DNA 
molecules  contained  in  an  organism  or  virus 
requiring  P4,  physical  contaiimient  vyhen 
offered  for  transportation  or  transported,  are 
subject  to  all  requirements  listed  above  under 
Appendix  H-I  and  are  also  subject  to  Section 
72.3(f),  Part  72,  Title  42  CFR. 

Appendix  H-Ul.  Additional  informatioD  oo 
packaging  and  shipment  is  given  in  the 
"Laboratory  Safety  Monograph — A 
Supplement  to  the  NIH  Guidelines  for 
Recombinant  DNA  Research."  available  from 
ORDA. 

{NotB. — instructions  for  the  packaging  and 
labeling  of  etiologic  agents  will  be  printed  in   , 
the  revised  Guidelines  should  that  proposal 
be  accepted  by  the  RAC] 
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Appendix  I — Biological  Containment 

Appendix  I-I.  Levels  of  Biological 
Containment  In  consideration  of  biological 
containinent.  the  vector  (plasmid,  organelle, 
or  virus)  for  the  recombinant  DNA  and  the 
host  (bacterial,  plant,  or  animal  cell)  in  which 
the  vector  is  propagated  in  the  laboratory 
will  be  considered  together.  Any  combination 
of  vector  and  host  which  is  to  provide 
biological  containment  must  be  chosen  or 
constructed  so  that  the  following  types  of 
"escape"  are  minimized:  (i)  survival  of  the 
vector  in  its  host  outside  the  laboratory  and 
(ii)  transmission  of  the  vector  from  the 
propagation  host  to  other  nonlaboratory 
hosts. 

The  following  levels  of  biological 
containment  (HV,  or  A/ost-  Vector,  system]  for 
prokaryotes  will  be  establish;  specihc  criteria 
will  depend  on  the  organisms  to  be  used. 

Appendix  H-A.  HVl.  A  host- vector 
system  which  provides  a  moderate  level  of 
containment.  Specific  systems: 

Appendix  I-i-A-1.  EKl.  The  host  is  always 
E.  coli  K-12  or  a  derivative  thereof,  and  the 
vectors  include  nonconjugative  piasmids  (e.g., 
pSClOl,  CoUEl,  or  derivatives  thereof  [1-7]) 
and  variants  of  bacteriophage,  such  as 
lambda  (8-15).  The  £  coli  K-12  host  shall  not 
contain  conjugation-proricient  piasmids, 
whether  autonomous  or  integrated,  or 
generalized  transducing  phages. 

Appendix  W-A-2.  Other  HVl.  Hosts  and 
vectors  shall  be,  at  a  minimum,  comparable 
in  containment  to  K  coli  K-12  with  a  non 
conjugative  plasmid  or  bacteriophage  vector. 
The  data  to  be  considered  and  a  mechanism 
for  approval  of  such  HVl  systems  are 
described  below  (Appendix  l-H). 

Appendix  W-a  HVZ  These  are  host- 
vector  systems  shown  to  provide  a  high  level 
of  biological  containment  as  demonstrated  by 
data  bt>m  suitable  tests  performed  in  the 
laboratory.  Escape  of  the  recombinant  DNA 
either  via  survial  of  the  organisms  or  via 
transmission  of  recombinant  DNA  to  other 
organisms  should  be  less  than  l/lO'under 
specified  conditions.  Specific  systems: 

Appendix  I-I-*-l.  For  E1C2  host- vector 
systems  in  which  the  vector  is  a  plasmid,  no 
more  than  one  in  10*  host  cells  should  be  able 
to  perpetuate  a  cloned  DNA  fragment  under 
the  speciHed  nonpermissive  laboratory 
conditions  designed  to  represent  the  natural 
environment,  either  by  survival  of  the  original 
host  or  as  a  consequences  of  transmission  of 
the  cloned  DNA  fragment 

Appendix  i-I-B-2.  For  EK2  host-vector 
systems  in  which  the  vector  is  a  phage,  no 
more  than  one  in  10*  phage  particles  should 
be  able  to  perpetuate  a  cloned  DNA  fragment 
under  the  specified  nonpermissive  laboratory 
conditions  designed  to  represent  the  natural 
environment  eithw  (i)  as  a  prophage  (in  the 
inserted  or  plasmid  form)  in  the  laboratory 
host  used  for  phage  propagation  or  (ii)  by 
surviving  in  natural  environments  and 
transferring  a  cloned  DNA  fragment  to  other 
hosts  (or  their  resident  prophages). 

Appendix  I-D.  Certification  of  Host-Vector 
Systems. 

Appendix  I-D-A.  Responsibility.  HVl 
systems  other  than  E.  coli  K-12,  and  HV2 
host-vector  systems,  may  not  be  designated 
as  such  until  they  have  been  certified  by  the 
Director,  tifH.  Application  for  certification  of 


a  host-vector  system  is  made  by  written 
application  to  the  Office  of  Recombinant 
DNA  Activities,  National  Institutes  of  Health, 
Bethesda,  Maryland  20205. 

Host-vector  systems  that  are  proposed  for 
certification  will  be  reviewed  by  the  National 
Institutes  of  Health  (NIH)  Recombinant  DNA 
Advisory  Committee  (RAG).  (See  Section  IV- 
C-l-b-{l)-{e).)  This  will  first  involve  review 
of  the  data  on  construction,  properties,  and 
testing  of  the  proposed  host-vector  system  by 
a  Working  Group  composed  of  one  or  more 
members  of  the  RAG  and  other  persons 
chosen  because  of  their  expertise  in 
evaluating  such  data.  Hie  Committee  will 
then  evaluate  the  report  of  the  Working 
Group  and  any  other  available  informatidn  at 
a  regular  meeting.  The  Director,  NIH,  is 
responsible  for  certification  after  receiving 
the  advice  of  the  RAG.  Minor  modifications 
of  existing  certified  host-vector  systems, 
where  the  modifications  are  of  minimal  or  no 
consequence  to  the  properties  relevant  to 
containment  may  be  certified  by  the  Director, 
NIH,  without  review  by  the  RAC  (See 
Section  IV-C-l-b-{3)-{c).) 

When  new  host-vector  systems  are 
certified,  notice  of  the  certification  will  be 
sent  by  the  Office  of  Recombinant  DNA 
Activities  (ORDA)  to  the  applicant  and  to  all 
Institutional  Biosafety  Committees  (IBCs)  and 
will  be  published  in  the  Recombinant  DNA 
Technical  Bulletin.  Copies  of  a  list  of  all 
currently  certified  host-vector  systems  may 
be  obtained  from  ORDA  at  any  time. 

The  Director,  NIH,  may  at  any  time  rescind 
the  certification  of  any  hoat-vector  system. 
(See  Section  IV-C-l-b-{3)-(d).)  If 
certification  of  a  host-vector  system  is 
rescinded,  NIH  will  instruct  investigators  to 
transfer  cloned  DNA  into  a  different  system, 
or  use  the  clones  at  a  higher  physical 
containment  level  unless  NIH  determines  that 
the  already  constructed  clones  incorporate 
adequate  biological  containment. 

Certification  of  a  given  system  does  not 
extend  to  modifications  of  either  the  host  or 
vector  component  of  that  system.  Such 
modified  systems  must  be  independently 
certified  by  the  Director,  NIH.  If 
modifications  are  minor,  it  may  only  be 
necessary  for  the  investigator  to  submit  data 
showing  that  the  modifications  have  either 
improved  or  not  impaired  tf)e  major 
phenotypic  traits  on  which  the  containment 
of  the  system  depends.  Substantial 
modifications  of  a  certified  system  require 
the  submission  of  complete  testing  data. 

Appendix  I-II-^.  Data  To  Be  Submitted  for 
Certification. 

Appendix  I-D-B-l.  HVl  Systems  Other 
than  E.  coli  K-12.  The  following  types  of  data 
shall  be  submitted,  modified  as  appropriate 
for  the  particular  system  under  consideration, 
(i)  A  description  of  the  organism  and  vector 
the  strain's  natural  habitat  and  growth 
requirements;  its  physiological  properties, 
particularly  those  related  to  its  reproduction 
and  survival  and  the  mechanisms  by  which  it 
exchanges  genetic  information;  the  range  of 
organisms  with  which  this  organism  normally 
exchange  genetic  information  and  what  tort 
of  information  it  exchanged;  and  any 
relevant  information  on  its  pathogenicity  or 
toxicity,  (ii)  A  description  of  the  history  of  the 
particulsr  ttraint  and  vectort  to  be  used. 


including  data  on  any  mutationa  which 
render  this  organism  less  able  to  survive  or 
transmit  genetic  information,  (iii)  A  general 
description  of  the  range  of  experiments 
contemplated,  with  emphasis  on  the  need  for 
developing  such  an  HVl  system. 

Appendix  1-0-8-2.  HV2  Systems,  t 
Investigators  planning  to  request  HV2 
certification  for  host-vector  systems  can 
obtain  instructions  from  ORDA  conoeming 
data  to  be  submitted  [14-15].  In  general,  the 
following  types  of  data  are  required:  (i) 
Description  of  construction  steps,  iwith 
indication  of  source,  properties,  and  manner 
of  introduction  of  genetic  traits,  (ii) 
Quantitative  data  on  the  stability  of  genetic 
traits  that  contribute  to  the  containment  of 
the  system,  (iii)  Data  on  the  survival  of  the 
host-vector  system  under  nonpermissive 
laboratory  conditions  designed  to  represent 
the  releveint  natural  environment,  (iv)  Data 
on  transmissibility  of  the  vector  and/or  a 
cloned  DNA  fragment  under  both  permissive 
and  nonpermissive  conditions,  (v)  Data  on  all 
other  properties  of  the  system  which  affect 
containment  and  utility,  including 
information  on  yields  of  phage  or  plasmid 
molecules,  ease  of  DNA  isolation,  and  ease  of- 
(ransfection  or  transformation,  (vi)  In  some 
cases,  the  investigator  may  be  asked  to 
submit  data  on  survival  and  vector 
transmissibility  from  experiments  in  which 
the  host-vector  is  fed  to  laboratory  animals 
and  human  subjects.  Such  in  vivo  data  may 
be  required  to  confirm  the  validity  of 
predicting  in  vivo  survival  on  the  basis  of  Zn 
vitro  experiments. 

Data  must  be  submitted  in  uniting  to 
ORDA.  Ten  to  twelve  weeks  are  normally 
required  for  review  and  circulation  of  the 
data  prior  to  the  meeting  at  which  such  data 
can  bie  considered  by  the  RAC  Investigators 
are  encouraged  to  pubUsh  their  data  on  the 
construction,  properties,  and  testing  of 
proposed  HV2  systems  prior  to  consideration 
of  the  system  by  the  RAG  and  its 
subcommittee.  More  specific  instructions 
concerning  the  type  of  data  to  be  submitted 
to  NIH  for  proposed  EK2  systems  involving 
either  piasmids  or  bacteriophage  in  E.  coli  K- 
12  are  available  from  ORDA. 
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D.  Additional  Proposals. 

1.  Upon  reviewing  the  proposed 
revised  Guidelines,  several  members  of 
the  Working  Group  for  Revision  of  the 
Guidelines  requested  that  the  language 
of  the  current  Guidelines  in  Section  ID- 
C  be  evaluated  by  the  RAG. 

That  language  of  the  current 
Guidelines  is  as  follows: 

"in-C.  Experiments  That  Require  IBC 
Notice  Simultaneously  With  Initiation 
of  Experiments.  Experiments  not 
included  in  Sections  III-A,  III-B,  m-O, 
and  subsections  of  these  Sections  are  to 
be  considered  in  Section  Ill-C.  All  such 
experiments  can  be  carried  out  at  Pi 
containment.  For  experiments  in  this 
category,  a  registration  document  as 
described  in  Section  III-B  must  be  dated 
and  signed  by  the  investigator  and  filed 
with  the  local  IBC.  The  IBC  shall  review 
all  such  proposals,  but  the  IBC  review 
prior  to  initiation  of  the  experiment  is 
not  required." 


It  was  noted  that  non-exempt 
experiments  which  might  merit  moi« 
stringent  review  by  RAC  or  by  the  IBC 
prior  to  initiation  of  the  experiment 
might  not  be  adequately  described  in 
Sections  M-A  and  III-B  and  thus  would 
automatically  fall  into  Section  m-C.  The 
working  group  members  requested  that 
the  language  of  that  Section  be 
evaluated  at  the  next  RAC  meeting  in 
the  hope  that  language  to  alert 
researchers  and  EBCs  of  this  possibility 
might  be  developed. 

One  possible  suggested  clarification 
would  be  to  modify  the  sixth  paragraph 
of  Part  in.  Containment  Guidelines  for 
Covered  Experiments.  That  paragraph 
currently  reads:  "IF  AN  EXPERIMENT 
FALLS  INTO  BOTH  CLASS  ID-A  AND 
ONE  OF  THE  OTHER  CLASSES.  THE 
RULES  PERTAINING  TO  CLASS  UI-A 
MUST  BE  FOLLOWED.  If  an  experiment 
fails  into  Class  ni-D  and  either  in^  or 
ni-C  as  well,  it  can  be  considered 
exempt  from  the  requirements  of  the 
Guidelines." 

TTie  proposed  modification  would 
read:  "IF  AN  EXPERIMENT  FALLS 
INTO  BOTH  CLASS  ffl-A  AND  ONE  OF 
THE  OTHER  CLASSES.  THE  RULES 
PERTAINING  TO  CLASS  ID-A  MUST 
BE  FOLLOWED.  If  an  experiment  fails 
into  Class  OI-D  and  either  lU-B  or  III-C 
as  well,  it  can  be  considered  exempt 
fit)m  the  requirements  of  the  Guidelines. 
Should  doubt  arise  as  to  which  section 
covers  a  proposed  protocol,  ORDA 
should  be  contacted." 

2.  At  the  April  meeting,  the  woiidng 
group  recommended  deletion  of  several 
sections  of  the  Guidelines  which  were 
not  incorporated  into  the  proposed 
revised  Guidelines  as  published  in  Part 
C  of  this  Federal  Register  document 
NIH  staff  felt  that  retention  of  these 
sections  would  permit  greater  flexibility 
in  interpreting  and  administering  the 
Guidelines,  lihose  sections  which  the 
working  group  suggested  should  be 
deleted  but  which  NIH  staff  have  not 
removed  from  the  proposed  revised 
Guidelines  publis^d  in  part  C  are: 

a.  Section  IV-C-7  of  Section  IV-C 
General  Definitions,  which  reads:  "IV- 
C-7.  'Director,  NUT  or  'Director'  means 
the  Director  of  the  National  Institutes  of 
Health  and  any  other  officer  or 
employee  of  NIH  to  whom  authority  has 
been  delegated." 

Section  IV-C-7  has  been  renumbered 
I-D-5  in  the  proposed  revised 
Guidelines  (Part  C  of  this  document). 

b.  Section  IV-D-^b  and  its 
subsections  of  Section  IV-D-^,  Principal 
Investigator,  which  reads: 

"IV-D-5-b,  Submissions  by  the  PI  to 
M//.  The  PI  shall: 


"IV-D-5-b-(l).  Submit  information  to 
NIH  (ORDA)  in  order  to  have  new 
host-vector  systems  certified: 

•'IV-D-5-b-(2).  Petition  NIH.  with  notice 
to  the  IBC  for  exemptions  to  these 
Guidelines: 
"IV-D-5-b-(3).  Petition  NIH.  with 
concurrence  of  the  IBC  for  approval 
to  conduct  experiments  specified  in 
Section  III-A  of  the  Guidelines; 

"IV-D-5^4).  PeUtion  NIH  for 
determination  of  containment  for 
experiments  requiring  case-by-case 
review; 

••IV-D-5-b-(5).  Petition  NIH  for 
determination  of  containment  for 
experiments  not  covered  by  the 
Guidelines." 
Section  IV-D-6-b  has  been 

renumbered  rV-B-5-c  in  the  proposed 

revised  Guidelines  (part  C  of  this 

document). 

c.  Section  IV-E-l-b-(l)-(a)  and 
Section  IV-E-l-b-(l)-(b)  of  Section  IV- 
E-l-b.  Specific  Responsibilities  of  the 
Director,  NIH,  which  reads: 
"IV-E-l-b-(l)-(a).  Changing 

containment  levels  for  types  of 
experiments  that  are  specified  in  the 
Guidelines  when  a  major  action  is 
involved; 
"rV-^-l-b-{lHb).  Assigning 
containment  levels  for  types  of 
experiments  that  are  not  explicidy 
considered  in  the  Guidelines  when  a 
major  action  is  involved"; 
Sections  IV-E-l-b-(l)-(a)  and  IV-E- 
l-b-{l)-{b)  have  been  renumbered 
Section  IV-C-l-b-{lHa)  and  IV-C-1- 
b-{l}-{b)  respectively  in  the  proposed 
revised  Guidelines  (part  C  of  this 
document). 

d.  Section  IV-E-l-b-(2)  and  its 
subsection  which  read: 

"IV-€-l-b-(2).  The  Director  is  also 
responsible  for  the  following  lesser 
actions,  (For  these,  the  Director  must 
seek  the  advice  of  the  RAC.  The 
Director's  decision  will  be  transmitted 
to  the  RAC  and  EBC  chairpersons  and 
published  in  the  Recombinant  DNA 
Technical  Bulletin): 

"IV-E-l-b-(2)-{a).  Interpreting  and 
determining  containment  levels  upon 
request  by  ORDA; 

"IV-E-l-b-(2)-(b).  Changing 
containment  levels  for  experiments 
that  are  specified  in  the  Guidelines 
(see  Section  HI); 

"IV-E-1-IH2HC).  Assigning 
containment  levels  for  experiments 
not  explicity  considered  in  the 
Guidelines; 

"W-E-l-h-{2}-(d).  Designating  certain 
class  2  agents  as  class  1  for  the 
purpose  of  these  Guidelines  (see 
Footnote  1  and  Appendix  B);" 
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Section  IV-E-l-b-{2)  has  been 
renumbered  as  Section  IV-C-l-b-{2)  in 
the  proposed  revised  Guidelines  (part  C 
of  this  dociiment).  In  the  proposed 
revised  Guidelines,  this  section  has  been 
retained,  but  some  of  the  text  has  been 
modiHed,  consistent  with  changes  made 
in  other  parts  of  the  Guidelines. 

Dated:  May  19. 1982. 

Richard  M.  Krause, 

Director,  National  Institute  of  Allergy  and 
Infectious  Diseases. 

Note.— OMBS's  "Mandatory  Information 
Requirements  for  Federal  Assistance  Program 


AniTDuncements"  (45  FR  39592]  requires  a 
statement  concerning  the  o^icial  government 
programs  contained  in  the  Catalog  of  Federal 
Domestic  Assistance.  Normally  NIH  lists  in 
its  announcements  the  number  and  title  of       < 
affected  individual  programs  for  the  guidance 
of  the  public.  Because  the  guidance  in  this 
notice  covers  not  only  virtually  every  NIH 
program  but  also  essentially  every  federal 
research  program  in  which  DNA  recombinant 
-  molecide  techniques  could  be  used,  it  has 
been  determined  to  be  not  cost  effective  or  in 
the  pubUc  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition.  NIH 
could  not  be  certain  that  every  federal 


program  would  be  included  as  many  federal 
agencies,  as  well  as  private  Organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  program  listing.  NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

NIH  programs  are  not  covered  by  OMB 
Circular  A-95  because  they  fit  the  description 
of  "programs  not  considered  appropriate"  in 
Section  8-{bH4)  and  (5)  of  that  Circular. 
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27CFR 

9 

211 

213 

240 

252 


I 20298,  20300 

- 22522 

. 22522 

20302 

20302 


ProposMrRutes: 

9 -20321 


28CFR 

0 

2. 

31 

50 

524 „ 

540 

544 

PrapoMdRulM: 


.21532 
.21041 
.21126 
.22094 
.22000 
.22005 
.22006 


29CFR 


.21095.22972 


1601 22094 

2550 21241 

2601 ._ 1 91 30 

2619 20761 

PropoMdRulM: 

C»i.  XXVI 19373 

1602 _ 20630 

1910 20324.  20803,  22972 

1915-1 918 20803 

1 926 20803 

2645 „ 19376 


30CFR 

100 


21 1 22524 

221... 20762,  22524 

231 22524 

250 22524 

270 „ 22524 

901 22030,  22060 

915 22950 

91 7 21404,  21 435 

925 201 16 

948 201 1 9 

PropoMd  RuteK 

Ch.  VII „...  18920 

21 1 21849 

221 20324.  21849,  21853 

231 20324,  21849 

250 21 849 

270 21 849 

701 20631,  21442 

715 20631.22121 

71 7 20631 

772. 21 442 

776. 21 442 

779 19076,  22121 

780 221 21 


783 19076.  22121 

784 20631 

785 19076.  20631,  22121 

815 21442 

81 6 20631 .  221 21 

817 20631,  22121 

818 20631 

819.., .20631 

823 19076,  20631.  22121 

824 20631 

826 20631 

843 20631 

850 20631 

901 20631 

906. ...  22568 


914... 
935... 
936... 
938... 
942... 
943... 
944... 
946... 


....22974 
._.  19721 
....22974 
....19721 
...21096 
....21853 
.„.  20002 
.20152 


950 20002.  22975 

951 21 274 


31CFR 

6 

535 


..20763 
..22361 


.22286 


32CFR 

92 „.  1 9322 

199 20122.  20123 

373 22529 

374 22530 

706 „...  19517 

PropoMdRulM: 

Ch.  I 21853 

505 20632 

33CFR 

1 21041 

80 19518 

81 20577 

93 19518 

94 1 951 8 

95 , 19518 

96 1 951 8 

100 18851,  21784 

1 10 1951 9.  20577 

1 1 7 20579.  21 785 


165... 

166. 

209 _ 

401 


„...  18851.  21 785 

-. 20580 

20580 

20581 


PropoMd  RuteK 

110 

117 

165 

401 

34CFR 


.19555,20633 

21857 

20634 

.21858 


.22020 

.20582 

20S82 


36CFR 

PropoMd  Rules: 

7 19171 


37CFR 

1 

201 


..  21746 
_.21786 


38CFR 

3 19131.  20767 

Proposwl  Rutos: 

3 20004,  21858 

21 19380 

39CFR 

1 1 1 :.... 22095 

265 — 20303,  21248 

775 1 9991 

PropoQsd  Rutes 

1 11 20006 

232. 20326 

3000 19131 

40CFR 

33 20474 

35 20450 

51 20124 

52 18854-18860,  19133- 

19135, 19326-19380, 19520- 
19523, 19694. 19992-19994, 
20124-20126. 20304,  20583. 
20586. 20769-20771,  21042, 
21 533, 21 534. 22363,  22531 , 
22954 

57 21790 

60 20305,  22095 

61 20305,  22095 

62 .20126.  20490-20494, 

22955 

65 21 536 

81 18861.  19136.  19137, 

21792 

86 21 793 

123 19698.  20773,  21043, 

22096.22363 

180 19335,  19526,  20072, 

20306. 20307, 20586,  21 536- 
21538,22957 


264 19995 

265 19996 

761. — 19526.  22008 

Ch.  I 22068 

4 22010 

35 20470 

52. 19556. 19722.  20007, 

20327, 20624, 21097. 21555, 

21859. 21860, 22096, 22976. 

■   22978 

60., 19724 

81 18922.  21097 

87. 20153 

122. 19381,  19728 

123 19172. 19381,  19382. 

19726 

124 19381.  19726 

146. 19381. 19726 

180 1938^  20328.  20635. 

22960-22962 

228 20639,  21103 

262 20008 

761 22123 

41  cm 

Ch.  101 20589 

1-1 20532 

1-4 20532 

1-7 20432 

5-6 18662 

5A-72 1 8862 

5B-1 1 8865 

5B-^ — :: 188« 

5B-16. 1 8865 

8-3 18866 

9-1 21 539 

9-3 21 539 

9-4 21 539 

9-7 21539 

9-1 5 21 539 

9-50 21 539 

9-Sl 21539 

Prapo90d  RuIMb 

Ch.  51 20156 

Ch.  9 18923 

101-41 19556 

42CFR' 

1 10 19336 

405 21 046 

435. 21046 

436 21046 

440 21 046 

441 21046 

447. 21 04ff^ 


121 21 862 

405. 20092.  21103,  22388 

481 20092.  22389 


43CFR 

3130.. 
3140. 
3150_ 
8350.. 


PuMc  Land  OrtfMs; 
869  (Revoked  by 
PLO  6250 


.21546 
-21546.  22474 
-22474 
.23102 


2924(599 

PLO  6248) 

4337  (Revoked 

by  PLO  6251) 

6067  (Sm 

PLO  6248) 


.21547 
-21797 
..21547 
-21797 


IV 
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6098  (See  PLO'S 

6199  and  6245) 20775 

6103  (corrected  by 

PLO  6243 20590 

6199  (See 

PLO  6245) 20775 

6241  ...„ 1 9344 

6242 20590 

624a 20590 

6244 20590 

6245 „ 20775 

6246 ._ 21 796 

6247 21797 

6248 21797 

6249 21 546 

6250 21 547 

6251 21 547 

PropoMd  RuIm: 

Subtitle  A. 20009 

Subtitle  B„„ — 20009 

23 -„ 1 9066 

1 820 1 9060 

1 860 1 9060 

2820 20009 

3600 19066 

3610 19066 

3620 19066 

3830 19298 

44CFR 

61 _ 19138 

64 18867.  19344.  21797, 

21800 
65 18869.  21547.  21802, 

21805 
70..._ 18870-18879.  21548- 

21531 

80..„ 1 9347 

81 1 9347 

82 1 9347 

83 1 9347 

84 1 9347 

PropoMd  RuteK 

67 19172-19187.  19383, 

19556. 21556-21560, 21865. 

21868 

45CFR 

5 20309 

205 „ 1 8879 

1 050 22533 

1 067 „ 22533 

1 068 22533 

46CFR 

30 21 198 

50 21807 

54 21 807 

56 21807 

58 — 21 807 

61 _ 21 807 

91 21 1 98 

153 21198 

310 2181 1 

524 21051 

PropoMdRulM: 

Ch.  IV „ 21110 

1 18929 

10..™. 1 8929 

1 2 18929 

1 53 20084 

1 54 20084 

187 18929 


47CFR 

Ch.  1 21551 

0 „ 201 29 

1 1 9357 

2 18881.  19187.  19357 

21 19187 

22 1 91 87 

25 22958 

31 1 9361 

61 18883 

73 18900-18902.  20130- 

20136. 21468, 22098. 22536. 
22959-22961 

74 21 468 

76 21 468 

78. 21 468 

81 18881.  19187,  22962 

83 18881.  20775.  22962 

87 1 91 87 

90 19187,  19357,  19527 

95 19187. 19367 

97 1 9368 

PropoMd  RuteK 

Ch.  1 19726,  20328,  21868 

2 18932.  21888 

21 1 8932 

73 18934.  18936,  20156- 

20164.  20827,  20828,  22124- 
22127.22985-22988 

74 1 8932 

90 21276 

94 1 8932 

97 20165 

48CFR 

Proposed  Rules: 

8 19193 

32 19193 

49CFR 

1 1 8903 

1 73 20591 

1 78 „ 18904 

571 1 8904 

581 21 81 9.  21 820 

1033 19150,  21052.  22963 

1034 19700 

1 039 20591 

1 063 21 840 

1 064 21 840 

1 100 18906 

1 249 1 91 50 

Proposed  Rules: 

531 20639 

1 71 1 9566 

1 72. 1 9566 

1207 22569.  22570 

1 244 22570 

50CFR 

17 19539.  19995 

80 22538 

216 21248 

228 21 248 

230 201 37 

265 21 840 

301 1 9999 

61 1 20775 

640 21 256 

650 20776 

651 20781 

658 20310,  22542 

661 21 256 


Proposed  Rules: 

16 21892 

1 7 „ 22570 

18 20508 

216 20496 

642 21279 

651 19151 

652 18939 

658 - 22572 

674 20830 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  h><k>wing  agencies  have  agreed  to  puMsh  all 
documents  on  two  assigned  days  of  the  week 
(Monday/TTvjrsday  or  Tuesday/Friday). 


This  is  a  voluntary  program.  (See  OFR  NOTICE 
41  FR  32914.  August  6.  1976.) 


DOT/SECRETARY 


USOA/ASCS 


DOT/SECRETARY 


USOA/ASCS 


DOT/COAST  GUARD 


USDA/FNS 


DOT/COAST  GUARD 


USOA/FNS 


DOT/FAA 


USDA/REA 


DOT/FAA 


USDA/REA 


DOT/FHWA 


USDA/SCS 


DOT/FHWA 


USOA/SCS 


DOT/FRA 


MSPB/OPM 


DOT/FRA 


MSPB/OPM 


DOT/MA 


LABOR 


DOT/MA 


LABOR 


DOT/NHTSA 


HHS/FDA 


DOT/NHTSA 


HHS/FDA 


DOT/RSPA 


DOT/RSPA 


DOT/SLSDC 


DOT/SLSOC 


DOT/UMTA 


DOT/UMTA 


Documents  normally  scheduled  for 
publication  on  a  day  that  will  be  a 
Federal  hoMay  wiN  be  published  tt>e  next 
work  day  folkjwing  the  hofiday.  Comments 
on  this  program  are  still  invited. 


Comments  should  be  submitted  to  lt>e 
Day-o(-ttie-Week  Program  Coordinator,- 
Office  of  the  Federal  Register,  National 
Archives  and  Records  Service,  General 
Services  Administiatwn,  Washington,  D.C. 
2040S. 


List  of  PulMc  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Offlce  of  the  Federal  Register  for  inclusion  in  today's  List  of  Public 
Laws. 

Last  Listing  May  25, 1982 


UPDATED  EDITION  NOW  AVAILABLE 


f  .^-y*. 


For  those  of  you  who  must  keep  informed 
atxjut  Presidential  proclamations  and 
Executive  orders,  there  is  a  convenient 
reference  source  that  will  make  researching 
these  documents  much  easier. 

Arranged  by  subject  matter,  this  edition  ol 
the  Codification  contains  proclamations  and 
Executive  orders  that  were  issued  or 
amended  during  the  period  January  20,  t961, 
through  January  20,  1981.  and  which +iave  a 
continuing  effect  on  the  pobfcc.  For  those 
documents  that  have  been  affected  by  other 
proclamations  or  Executive  orders,  the 
codified  text  presents  the  amended  version. 
Therefore,  a  reader  can  use  the  CodihcaOon 
to  determine  the  latest  text  of  a  document 
without  having  to  "reconstnjct"  it  through 
extensive  research. 

Special  features  include  a  comprehensive 
ifKJex  and  a  table  listing  each  prodamation 
arnl  Executive  order  issued  during  the 
1961-1981  period,  along  with  any 
amendments,  an  indication  of  its  current 
status,  and,  where  applicable,  Its  kxation  in 
tfiis  volume. 

Published  by  me  Office  of  the  Federal  Hef^sler. 
National  Archives  and  Records  Service, 
General  Services  Administration 

Order  from  Supenntendent  of  Documents, 
U.S.  Goverriment  Pnnting  Office. 
Washington.  O.C.  20402 


MAIL  ORDER  FORM    To: 

Superintendent  of  Documents.  U.S.  Government  Printing  Office,  Washington,  D.C.  20402 

Enclosed  is  S 1 |  checl(.  | I  ntonsy  order,  or  charge  to  my 

J— LJ^JlJ~LJ  Order  No. 


Deposit  Account  No 
I 


Credit  Card  Orders  Only 
Total  charges  $ 

Credit 
Card  No 

Expiration  Date 
Month/Year 


Fill  in  the  boxes  below: 


rn 


XI 


n 


Master  Charge  ____^_^_^ 
Interbank  No      I     I     I     I     I 


Please  send  me 


copies  of  the  CodificaHon  of  Presidential  Proclamations 


and  Executive  Orders  at  $10.00  per  copy.  Stock  No.  022-002-00097-0 


FOR  OFFICE  USE  ONLY        | 

Ouantiiy 

Charges 

Enclosed 
To  be  mailed 
Subscnplions 

Postage                  

Foreign  handhng 

MMOe              

QPNR 

UPNS 

Discount 

Refund 

NAME— FIRST,  LAST 

1     1     1 

COMPANY  NAME  OR  ADDITIONAL 

ADDRESS 

LINE 

STREET  ADDRESS 

1                              1 

CITY 

STATE 

ZIP  CODE 

(or)  COUNTRY 

1               1 

PLEASE  PRINT  OR 

TYPE 

